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Title  3— 

The  President 


Executive  Order  13262  of  April  11.  2002 

2002  Amendments  to  the  Manual  for  Courts-Martial.  United 
States 


Bv  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  chapter  47  of  title  10. 
United  States  Code  (Uniform  Code  of  Military  Justice,  10  r.S,C.  801-946). 
and  in  order  to  prescribe  amendments  to  the  Manual  for  Courts-Martial, 
United  States,  prescribed  by  Executive  Order  12473.  as  amended,  it  is  hereby 
ordered  as  follows: 

Section  1.  Thirty  days  after  the  date  of  this  Executive  Order,  the  provisions 
of  Federal  Rule  of  Evidence  415.  adopted  September  13,  1994,  will  no 
longer  be  applicable  to  the  Military  Rules  of  Evidence.  This  evidentiary 
rule  became  applicable  to  courts-martial  on  |anuar\  6.  1996.  pursuant  to 
Military  Rule  of  Evidence  1102. 

Sec.  2.  The  last  subparagraph  of  paragraph  4.  of  Part  I.  of  the  Nfanual 
for  Courts-Maitial,  United  States,  is  amended  as  follows: 

"The  Manual  shall  be  identified  as  "Manual  for  Courts-Martial,  United 
States  (2002  edition)."  Any  amendments  to  the  Manual  made  by  Executive 
Order  shall  be  identified  as  "2002"  Amendments  to  the  Manual  for  Courts- 
Martial,  United  States"  ;  "2002"  being  the  year  the  Executive  Order  was 
signed.  If  two  or  more  Executive  Orders  amending  the  Manual  are  signed 
during  the  same  year,  then  the  second  and  any  subsequent  Executive  Orders 
will  be  identified  by  placing  a  small  case  letter  of  the  alphabet  after  the 
last  digit  of  the  year  beginning  with  "a"  for  the  second  Executne  Order 
and  continuing  in  alphabetic  order  for  subsequent  Executive  Orders.  . 
Sec.  3.  Part  II  of  the  Manual  for  Courts-Martial.  United  States,  is  amended 
as  follows: 

a,  R,C.M.  201(f)(2)(B)  is  amended  to  read  as  follows: 

"(i)  Upon  a  finding  of  guilty,  special  courts-martial  may  adjudge,  under 
limitations  prescribed  by  this  Manual,  any  punishment  authorized  under 
R.C.M.  1003  except  death,  dishonorable  discharge,  dismissal,  confinement 
for  more  than  1  year,  hard  labor  without  confinement  for  more  than 
3  months,  forfeiture  of  pay  exceeding  two-thirds  pay  per  month,  or  any 
forfeiture  of  pay  for  more  than  1  vear. 

"(ii)  A  bad-conduct  discharge,  confinement  for  more  than  six  months. 
or   forfeiture    of  pay    for   more   than    six   months.    ma\    not    be   adjudged 
by  a  special  court-martial  unless: 

"(a)  Counsel  qualified  under  Article  27(bj  is  detailed  to  represent 

the  accused:  and 

"(b)  A  military  judge  is  detailed  to  the  tnai,  except  in  a  case  in  t 
which  a  militarv  judge  could  not  be  detailed  because  of  physical  condi- 
tions or  military  exigencies,  Physical  conditions  or  military  exigenc;ies, 
as  the  terms  are  here  used,  mav  exist  under  rare  circumstances,  such  as 
on  an  isolated  ship  on  the  high  seas  or  in  a  unit  in  an  inaccessible  area, 
provided  compelling  reasons  exist  why  the  trial  must  be  held  at  that 
time  and  at  that  place.  Mere  inconvenience  does  not  constitute  a  phys- 
ical condition  or  military  exigency  and  does  not  excuse  a  failure  to  de- 
tail a  military  judge.  If  a  miHtary  judge  cannot  be  detailed  because  of 
physical  conditions  or  military  exigencies,  a  bad-conduct  discharge,  con- 
finement for  more  than  six  months,  or  forfeiture  of  pay  for  more  than 
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six  months,  may  be  adjudged  provided  the  other  conditions  have  been 
met.  In  that  event,  however,  the  convening  authority  shall,  prior  to  trial, 
make  a  written  statement  explaining  why  a  military  judge  could  not  be 
obtained.  This  statement  shall  be  appended  to  the  record  of  trial  and 
shall  set  forth  in  detail  the  reasons  why  a  military  judge  could  not  be 
detailed,  and  why  the  trial  had  to  be  held  at  that  time  and  place." 

b.  R.C.M.  701  (b)(4)  is  amended  to  read  as  follows: 

"(4)  Reports  of  examination  and  tests.  If  the  defense  requests  disclosure 
under  subsection  (a)(2)(B)  of  this  rule,  upon  compHance  with  such  request 
by  the  Government,  the  defense,  on  request  of  trial  counsel,  shall  (except 
as  provided  in  R.C.M.  706.  Mil.  R.  Evid.  302,  and  Mil.  R.  Evid.  513) 
permit  the  trial  counsel  to  inspect  any  results  or  reports  of  physical 
or  mental  examinations  and  of  scientific  tests  or  experiments  made  in 
connection  with  the  particular  case,  or  copies  thereof,  that  are  within 
the  possession,  custody,  or  control  of  the  defense  that  the  defense  intends 
to  introduce  as  evidence  in  the  defense  case-in-chief  at  trial  or  that  were 
prepared  by  a  witness  whom  the  defense  intends  to  call  at  trial  when 
the  results  or  reports  relate  to  that  witness'  testimony." 

c.  R.C.M.  806  is  amended  by  adding  at  the  end  the  following  new  sub- 
section (d): 

"(d)  Protective  orders.  The  military  judge  may,  upon  request  of  any 
party  or  sua  sponte,  issue  an  appropriate  protective  order,  in  wrriting, 
to  prevent  parties  and  witnesses  from  making  extrajudicial  statements 
that  present  a  substantial  likelihood  of  material  prejudice  to  a  fair  trial 
by  impartial  members.  For  purposes  of  this  subsection,  "military  judge" 
does  not  include  the  president  of  a  special  court-martial  without  a  military 
judge.". 

d.  R.C.M.  1001(b)(3)(A)  is  amended  to  read  as  follows: 

"(A)  In  general.  The  trial  counsel  may  introduce  evidence  of  military 
or  civilian  convictions  of  the  accused.  For  purposes  of  this  rule,  there 
is  a  "conviction"  in  a  court-martial  case  when  a  sentence  has  been  ad- 
judged. In  a  civilian  case,  a  "conviction"  includes  any  disposition  following 
an  initial  judicial  determination  or  assumption  of  guilt,  such  as  when 
guilt  has  been  established  by  guilty  plea,  trial,  or  plea  of  nolo  contendere, 
regardless  of  the  subsequent  disposition,  sentencing  procedure,  or  final 
judgment.  However,  a  "civilian  conviction"  does  not  include  a  diversion 
from  the  judicial  process  without  a  finding  or  admission  of  guilt;  expunged 
convictions;  juvenile  adjudications;  minor  traffic  violations;  foreign  convic- 
tions; tribal  court  convictions;  or  convictions  reversed,  vacated,  invalidated 
or  pardoned  because  of  errors  of  law  or  because  of  subsequently  discovered 
evidence  exonerating  the  accused.". 

e.  R.C.M.  1003(b)(3)  is  amended  to  read  as  follows: 

"(3)  Fine.  Any  court-martial  may  adjudge  a  fine  in  lieu  of  or  in  addition 
to  forfeitures.  Special  and  summary  courts-martial  may  not  adjudge  any 
fine  or  combination  of  fine  and  forfeitures  in  excess  of  the  total  amount 
of  forfeitures  that  may  be  adjudged  in  that  case.  In  order  to  enforce 
collection,  a  fine  may  be  accompanied  by  a  provision  in  the  sentence 
that,  in  the  event  the  fine  is  not  paid,  the  person  fined  shall,  in  addition 
to  any  period  of  confinement  adjudged,  be  further  confined  until  a  fixed 
period  considered  an  equivalent  punishment  to  the  fine  has  expired.  The 
total  period  of  confinement  so  adjudged  shall  not  exceed  the  jurisdictional 
limitations  of  the  court-  martial;" 

f.  R.C.M.  1003(b)(7)  is  amended  to  read  as  follows: 

"[7]  Confinement.  The  place  of  confinement  shall  not  be  designated 
by  the  court-martial.  When  confinement  for  life  is  authorized,  it  may 
be  with  or  without  eligibility  for  parole.  A  court-martial  shall  not  adjudge 
a  sentence  to  solitary  confinement  or  to  confinement  without  hard  labor;". 

g.  R.C.M.  1004(e)  is  amended  to  read  as  follows: 

"(e)  Other  penalties.  Except  for  a  violation  of  Article  106,  when  death 
is  an  authorized  punishment  for  an  offense,  all  other  punishments  author- 
ized under  R.C.M.  1003  are  also  authorized  for  that  offense,  including 
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confinement  for  life,  with  or  without  eligibility  for  parole,  and  ma\  be 
adjudged  in  lieu  of  the  death  penalty,  subject  to  limitation'^  specifically 
prescribed  in  this  Manual.  .\  sentence  oi  death  includes  a  dishonorable 
discharge  or  dismissal  as  appropriate.  Confinement  is  a  necessary  incident 
of  a  sentence  of  death,  but  not  a  part  of  it." 
h.  R.C.M.  1006(d)(4)(B)  is  amended  to  read  as  follows: 

"(B)  ConfiTiement   for  life,  with   or  without   eligibilit\    tor   parole,   nr 
more  than  10  years.  A  sentence  that  includes  confinement  for  iiie.  with 
or  without  eligibility  for  parole,  or  more  than  10  vears  may  be  adjudged 
onlv  if  at  least  three-fourths  of  the  members  present  vote  for  that  sentence." 
i.  R.C.M.  1009(e)(3)(B)(ii)  is  amended  to  read  as  follows: 

"(ii)  In  the  case  of  a  sentence  which  includes  confinement  for  life, 
with  or  without  eligibility  for  parole,  or  more  than  10  \ears.  more  than 
one-fourth  of  the  members  vote  to  reconsider;  or", 
j.  R.C.M.  1103(b)(2)(B)(i)  is  amended  to  read  as  follows: 

"(i)  Any  part  of  the  sentence  adjudged  exceeds  six  months  confinement, 
forfeiture  of  pay  greater  than  two-thirds  pay  per  month,  or  any  forfeiture 
of  pay    for   more   than    six   months    or   other   punishments    that    may   be 
adjudged  bv  a  special  court-martial:  or", 
k.  R.C.M.  1103(c)  is  amended  to  read  as  follows: 
"(c)  Special  courts-martial. 

"(1)  Involving  a  bad-conduct  discharge,  confinement  for  more  than 
six  months,  or  forfeiture  of  pav  for  more  than  six  months.  The  require- 
ments of  subsections  (b)(1),  (b)(2)(A).  (b)(2)(B).  fb)(2)(D),  and  (bK3)  of 
this  rule  shall  apply  in  a  specir.l  court-martin!  m  which  a  bad-conduct 
discharge,  confinement  for  more  than  six  months,  or  forfeiture  of  pay  for 
more  than  six  months,  has  been  adjudged. 

"(2)  All  other  special  courts-martial.  If  the  special  court-martial  re- 
sulted in  findings  of  guilty  but  a  bad-conduct  discharge,  confinement  for 
more  than  six  months,  or  forfeiture  of  pa\   for  more  than  six  months. 
was  not  adjudged,  the  requirements  of  subsections  (b)(1).  (b)(2l(D),  and 
(b)(3)(A)-(F)  and  (I)-(M)  of  this  rule  shall  apply.". 
1.  R.C.M.  1103(f)(1)  is  amended  to  read  as  follows: 

"(1)  Approve  only  so  much  of  the  sentence  that  could  be  adjudged 
by  a  special  court-martial,  except  that  a  bad-conduct  discharge,  confine- 
ment for  more  than  six  months,  or  forfeiture  of  two-thirds  pay  per  month 
for  more  than  six  months,  may  not  be  approved:  or". 
m.  R.C.M.  1104(a)(2)(A)  is  amended  to  read  as  follows: 

"(A)  Authentication  by  the  military  judge.  In  special  courts-martial 
in  which  a  bad-conduct  discharge,  confinement  for  more  than  six  months. 
or  forfeiture  of  pay  for  more  than  six  months,  has  been  adiudged  and 
in  general  courts-martial,  except  as  provided  in  subsection  ia)(2)(B)  of 
this  rule,  the  military  judge  present  at  the  end  uf  the  proceedings  shall 
authenticate  the  record  of  trial,  or  that  portion  over  which  the  military 
judge  presided.  If  more  than  one  military  judge  presided  over  the  pro- 
ceedings, each  military  judge  shall  authenticate  the  record  of  the  pro- 
ceedings over  which  that  military  judge  presided,  except  as  provided 
in  subsection  (a)(2)(B)  of  this  rule,  The  record  of  trial  of  special  courts- 
martial  in  which  a  bad-conduct  discharge,  confinement  for  more  than 
six  months,  or  forfeiture  of  pay  for  more  than  six  months,  was  not  adiudged 
shall  be  authenticated  in  accordance  with  regulations  of  the  Secretary 
concerned." 
n.  R.C.M.  1104(e)  is  amended  to  read  as  follows: 

"(e)  Forwarding.  After  every  court-martial,  including  a  rehearing  and 
new  and  other  trials,  the  authenticated  record  shall  be  forwarded  to  the 
convening  authority  for  initial  review  and  action,  provided  that  m  case 
of  a  special  court-martial  in  which  a  bad-conduct  discharge  or  confinement 
for  one  year  was  adjudged  or  a  general  court-martial,  the  convening  author- 
ity shall  refer  the  record  to  the  staff  judge  advocate  or  legal  officer  for 
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recommendation  under  R.C.M.  1106  before  the  convening  authority  takes 

action". 

o.  R.C.M.  1106(a)  is  amended  to  read  as  follows: 

"(a)  In  general.  Before  the  convening  authority  takes  action  under 
R.C.M.  1107  on  a  record  of  trial  by  general  court-martial  or  a  record 
of  trial  by  special  court-martial  that  includes  a  sentence  to  a  bad-conduct 
discharge  or  confinement  for  one  year,  that  convening  authority's  staff 
judge  advocate  or  legal  officer  shall,  except  as  provided  in  subsection 
[c]  of  this  rule,  forv^^ard  to  the  convening  authority  a  recommendation 
under  this  rule.", 
p.  R.C.M.  1107(d)(4)  is  amended  to  read  as  follovirs: 

"(4)  Limitations  on  sentence  based  on  record  of  trial.  If  the  record 
of  trial  does  not  meet  the  requirements  of  R.C.M.  1103(b)(2)(B)  or  (c)(1), 
the  convening  authority  may  not  approve  a  sentence  in  excess  of  that 
which  may  be  adjudged  by  a  special  court-martial,  or  one  that  includes 
a  bad-conduct  discharge,  confinement  for  more  than  six  months,  forfeiture 
of  pav  exceeding  two-thirds  pay  per  month,  or  any  forfeiture  of  pay 
for  more  than  six  months.". 

q.  R.C.M.  1107(d)  is  amended  by  adding  tt  the  end  the  following  new 
paragraph: 

"(5)  Limitations  on  sentence  of  a  special  court-martial  where  a  fine 
has  been  adjudged.  A  convening  authority  may  not  approve  in  its  entirety 
a  sentence  adjudged  at  a  special  court-martial  when,  if  approved,  the 
cumulative  impact  of  the  fine  and  forfeitures,  whether  adjudged  or  by 
operation  of  Article  58b,  would  exceed  the  jurisdictional  maximum  dollar 
amount  of  forfeitures  that  may  be  adjudged  at  that  court-martial.", 
r.  R.C.M.  1109(e)  and  (e)(1)  are  amended  to  read  as  follows: 

"(e)  Vacation  of  a  suspended  special  court-martial  sentence  wherein 
a  bad-conduct  discharge  or  confinement  for  one  year  was  not  adjudged. 
"(1)  In  general.  Before  vacating  the  suspension  of  a  special  court- 
martial  punishment  that  does  not  include  a  bad-conduct  discharge  or 
confinement  for  one  year,  the  special  court-martial  convening  authority 
for  the  command  in  which  the  probationer  is  serving  or  assigned  shall 
cause  a  hearing  to  be  held  on  the  alleged  violation(s)  of  the  conditions 
of  suspension.", 
s.  R.C.M.  1109(f)  and  (f)(1)  are  amended  to  read  as  follows: 

"(f)  Vacation  of  a  suspended  special  court-martial  sentence  that  includes 
a  bad-conduct  discharge  or  confinement  for  one  year. 

"(1)  The  procedure  for  the  vacation  of  a  suspended  approved  bad- 
conduct  discharge  or  of  any  suspended  portion  of  an  approved  sentence 
to  confinement  for  one  year,  shall  follow  that  set  forth  in  subsection  (d) 
of  this  rule.", 
t.  R.C.M.  1110(a)  is  amended  to  read  as  follows: 

"(a)  In  general.  After  any  general  court-martial,  except  one  in  which 
the  approved  sentence  includes  death,  and  after  any  special  court-martial 
in  which  the  approved  sentence  includes  a  bad-conduct  discharge  or 
confinement  for  one  year,  the  accused  may  waive  or  withdraw  appellate 
review.", 
u.  R.C.M.  1111(b)  is  amended  to  read  as  follows: 

"(1)  Cases  including  an  approved  bad-conduct  discharge  or  confinement 
for  one  year.  If  the  approved  sentence  of  a  special  court-martial  includes 
a  bad-conduct  discharge  or  confinement  for  one  year,  the  record  shall 
be  disposed  of  as  provided  in  subsection  (a)  of  this  rule. 

"(2)  Other  cases.  The  record  of  trial  by  a  special  court-martial  in 
which  the  approved  sentence  does  not  include  a  bad-conduct  discharge 
or  confinement  for  one  year  shall  be  forwarded  directly  to  a  judge  advocate 
for  review  under  R.C.M.  1112.  Four  copies  of  the  order  promulgating 
the  result  of  trial  shall  be  forwarded  with  the  record  of  trial,  unless 
otherwise  prescribed  by  regulations  of  the  Secretary  concerned.". 
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V.  R.C.M.  1112(a)(2)  is  amended  to  read  as  follows: 

"(2)  Each  special  court-martial  in  which  the  accused  has  w-aived  or 

withdrawn  appellate  review  under  R.C.M.  1110  or  in  which  the  approved 

sentence  does  not  include  a  bad-conduct  discharge  or  confinement  for 

one  year;  and". 

w.  R.C.M  1305(d)(2)  is  amended  to  read  as  follows: 

"(2)   Forwarding  to   the   convening   authority.   The   original   and   one 

copy  of  the  record  of  trial  shall  be  forwarded  to  the  convening  authority 

after  compliance  with  subsection  (d)(1)  of  this  rule.". 
Sec.  4.  Part  HI  of  the  Manual  for  Courts-Martial,  United  States,  is  amended 
in  Mil.  R.  Evid.  615  by  striking  the  period  at  the  end  of  the  rule  and 
adding  ",  or  (4)  a  person  authorized  by  statute  to  be  present  at  courts- 
martial,  or  (5)  any  victim  of  an  offense  from  the  trial  of  an  accused  for 
that  offense  because  such  victim  may  testify'  or  present  any  information 
in  relation  to  the  sentence  or  that  offense  during  the  presentencing  pro- 
ceedings.". 

Sec.  5.  Part  IV  of  the  Manual  for  Courts-Martial,  United  States,  is  amended 
as  follows: 

a.  All  "Sample  specification(s)"  subparagraphs  in  the  Punitive  Articles 

(Part  rV,   M.C.M.)   are  amended  by   striking   " 19 "   and 

inserting" 20 .".' 

b.  Paragraph  27e(l)(a)  is  amended  to  read  as  follows: 

"(a)  of  a  value  of  $500.00  or  less.   Bad-conduct  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  6  months.". 

c.  Paragraph  27e(l)(b)  is  amended  to  read  as  follows: 

"(b)   of  a  value  of  more  than  $500.00   or  any   firearm   or  explosive 
Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confine- 
ment for  5  years.". 

d.  Paragraph  27f(3)  is  amended  to  read  as  follows: 

"(3)  Dealing  in  captured  or  abandoned  property.  In  that  

(personal  jurisdiction  data),  did,   (at/on  board  -   location),   on  or  about 

20    ,    (buy)    (sell)    (trade)    (deal    in)    (dispose    of) 

( )    certain     fcaotured)     (abandoned)     Drooertv,     to     wit 


)     certain     (captured)     (abandoned)     property 

(a  firearm)  (an  explosive),  of  a  value  of  (about)  $ 


thereby  (receiving)  (expecting)  a  (profit)  (benefit)  (advantage)  to  (himself/ 

herself)    ( ,    his/her    accomplice)    ( ,    his/her    brother) 

( r. 

e.  Strike  paragraph  31c(6). 

f.  Paragraph  43e(l),  is  amended  to  read  as  follows: 

"(1)  Article  118(1)  or  (4) — death.  Mandatory  minimum — imprisonment 
for  life  with  eligibility  for  parole.". 
g.'Paragraph  45e(3)  is  amended  to  read  as  follows: 

"(3)   Carnal   knowledge   with   a   child   under   the   age   of   12   years   at 
the  time  of  the  offense.  Dishonorable  discharge,  forfeiture  of  all  pav  and 
allowances,  and  confinement  for  life  without  eligibility  for  parole. '. 
h.  Paragraph  46c(l)(h)  is  amended  by  adding  at  the  end  the  following 
new  clause: 

"(vi)  Credit,  Debit,  and  Electronic  Transactions.  Wrongfully  engaging 
in  a  credit,  debit,  or  electronic  transaction  to  obtain  goods  or  mone\ 
is  an  obtaining-  type  larceny  by  false  pretense.  Such  use  to  obtain  good.'; 
is  usually  a  larcenv  of  those  goods  from  the  merchant  offering  them. 
Such  use  to  obtain  money  or  a  negotiable  instrument  (e.g.,  withdrawing 
cash  from  an  automated  teller  or  a  cash  advance  from  a  bank)  is  usually 
a  larceny  of  money  from  the  entity  presenting  the  money  or  a  negotiable 
instrument.  For  the  purpose  of  this  section,  the  term  'credit,  debit,  or 
electronic  transaction'  includes  the  use  of  an  instrument  or  device,  whether 
knowm  as  a  credit  card,  debit  card,  automated  teller  machine  (ATM)  card 
or  by  any  other  name,  including  access  devices  such  as  code,  account 
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number,  electronic  serial  number  or  personal  identification  number,  issued 
for  the  use  in  obtaining  money,  goods,  or  anything  else  of  value.", 
i.  Paragraph  51e(l)  is  amended  to  read  as  follows: 

"(1)  By  force  and  without  consent.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  life  without  eligibility 
for  parole.", 
j.  Paragraph  51e(3)  is  amended  to  read  as  follows: 

"(3)  With  a  child  under  the  age  of  12  years  at  the  time  of  the  offense. 
Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confine- 
ment for  life  without  eligibility  for  parole." 
k.  Paragraph  62c  is  amended  to  read  as  follows: 

"c.  Explanation. 

"(1)  Nature  of  offense.  Adultery  is  clearly  imacceptable  conduct,  and 
it  reflects  adversely  on  the  service  record  of  the  military  member. 

"(2)  Conduct  prejudicial  to  good  order  and  discipline  or  of  a  nature 
to  bring  discredit  upon  the  armed  forces.  To  constitute  an  offense  under 
the  UCMJ,  the  adulterous  conduct  must  either  be  directly  prejudicial  to 
good  order  and  discipline  or  service  discrediting.  Adulterous  conduct 
that  is  directly  prejudicial  includes  conduct  that  has  an  obvious,  and 
measurably  divisive  effect  on  unit  or  organization  discipline,  morale,  or 
cohesion,  or  is  clearly  detrimental  to  the  authority  or  stature  of  or  respect 
toward  a  servicemember.  Adultery  may  also  be  service  discrediting,  even 
though  the  conduct  is  only  indirectly  or  remotely  prejudicial  to  good 
order  and  discipline.  Discredit  means  to  injure  the  reputation  of  the  armed 
forces  and  includes  adulterous  conduct  that  has  a  tendency,  because  of 
its  open  or  notorious  nat\ire,  to  bring  the  service  into  disrepute,  make 
it  subject  to  public  ridicule,  or  lower  it  in  public  esteem.  While  adulterous 
conduct  that  is  private  and  discreet  in  nature  may  not  be  service  discred- 
iting by  this  standard,  imder  the  circumstances,  it  may  be  determined 
to  be  conduct  prejudicial  to  good  order  and  discipline.  Commanders  should 
consider  all  relevant  circumstances,  including  but  not  limited  to  the  fol- 
lowing factors,  when  determining  whether  adulterous  acts  are  prejudicial 
to  good  order  and  discipline  or  are  of  a  nature  to  bring  discredit  upon 
the  armed  forces: 

"(a)  The  accused's  marital  status,  military  rank,  grade,  or  position; 

"(b)  The  co-actor's  marital  status,  military  rank,  grade,  and  posi- 
tion, or  relationship  to  the  armed  forces; 

"(c)  The  military  status  of  the  accused's  spouse  or  the  spouse  of 
co-actor,  or  their  relationship  to  the  armed  forces; 

"(d)  The  impact,  if  any,  of  the  adulterous  relationship  on  the  ability 
of  the  accused,  the  co-actor,  or  the  spouse  of  either  to  perform  their  du- 
ties in  support  of  the  armed  forcesf 

"(e)  The  misuse,  if  any,  of  govenunent  time  and  resources  to  facili- 
tate the  commission  of  the  conduct; 

"(f)  Whether  the  conduct  persisted  despite  counseling  or  orders  to 
desist;  the  flagrancy  of  the  conduct,  such  as  whether  any  notoriety  en- 
sued; and  whether  the  adulterous  act  was  accompanied  by  other  viola- 
tions of  the  UCMJ; 

"(g)  The  negative  impact  of  the  conduct  on  the  units  or  organiza- 
tions of  the  accused,  the  co-actor  or  the  spouse  of  either  of  them,  such 
as  a  detrimental  effect  on  imit  or  organization  morale,  teamwork,  and  ef- 
ficiency; 

"(h)  Whether  the  accused  or  co-actor  was  legally  separated;  and 

"(i)  Whether  the  adulterous  misconduct  involves  an  ongoing  or  re- 
cent relationship  or  is  remote  in  time. 

"(3)  Marriage.  A  marriage  exists  until  it  is  dissolved  in  accordance 
with  the  laws  of  a  competent  state  or  foreign  jurisdiction. 
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"(4)  Mistake  of  fact.  A  defense  of  mistake  of  fact  exists  if  the  accused 
had  an  honest  and  reasonable  belief  either  that  the  accused  and  the 
co-actor  were  both  unmarried,  or  that  they  were  lawfully  married  to  each 
other.  If  this  defense  is  raised  bv  the  evidence,  then  the  burden  of  proof 
is  upon  the  United  States  to  establish  that  the  accused's  belief  was  unrea- 
sonable or  not  honest.". 

1,  Paragraph  92e  is  amended  to  read  as  follows; 

"e.   Maximum   punishment.   Dishonorable   discharge,   forfeiture   of   all 
pay  and  allowances,  and  confinement  for  life  without  eligibilitx    for  pa- 
role.". 

m.  Paragraphs  32e,  33e.  46c(l](g)(iii).  46e.  49e,  52e.  58e.  78e  ami  106e 
are  amended  bv  striking  "SlOO.OO"  each  place  it  appears  and  mserting 
'•$500.00". 

Sec.  6.  These  amendments  shall  take  effect  on  .May  15.  2002. 

a.  The  amendments  made  to  Rules  for  Courts-Martial  806(d)  and 
1001(b)(3)(A)  shall  only  apply  in  cases  m  which  arraignment  has  been 
completed  on  or  after  May  15.  2002. 

b.  The  amendments  made  to  Rules  for  Courts-  Martial  1003(b)(7).  1004(p). 
1006(d)(4)(B),  and  1009(e)t3)(B)(ii)  shall  only  apply  to  offenses  committed 
after  November  18,  1997.  In  cases  not  involving  these  amendments,  the 
maximum  punishment  for  an  offense  committed  prior  to  May  15.  2002. 
shall  not  exceed  the  applicable  maximum  in  effect  at  the  time  of  the  commis- 
sion of  such  offense.  Provided  further,  that  for  offenses  committed  prior 
to  May  15,  2002,  for  which  a  sentence  is  adjudged  on  or  after  May  15. 
2002,  if  the  maximum  punishment  authorized  in  this  Manual  is  less  than 
that  previously  authorized,  the  lesser  maximum  authorized  punishment  shall 
apply. 

c.  The  amendment  made  to  Military  Rules  of  Evidence  615  shall  apply 
only  in  cases  in  which  arraignment  has  been  completed  on  or  after  Mav 
15,  2002. 

d.  Nothing  in  these  amendments  shall  be  construed  to  maice  punishable 
any  act  done  or  omitted  prior  to  May  15,  2002,  that  was  not  punishable 
when  done  or  omitted. 

e.  Nothing  in  these  amendments  shall  be  construed  to  invalidate  an\ 
nonjudicial  punishment  proceeding,  restraint,  investigation,  referral  of 
charges,  trial  in  which  arraignment  occurred,  or  other  action  begun  prior 
to  May  15,  2002,  and  any  such  nonjudicial  punishment,  restraint,  investiga- 
tion, referral  of  charges,  trial,  or  other  action  may  proceed  in  the  same 
manner  and  with  the  same  effect  as  if  these  amendments  had  not  be'-x; 
prescribed. 


(^ 


THE  WHTTE  HOUSE, 
April  11.  2002. 
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CHANGES  TO  THE  DISCUSSION  ACCOMPANYING  THE  MANUAL  FOR 
COURTS-MARTIAL,  UNTTED  STATES 

p.  The  Discussion  following  the  Preamble  is  amended  by  adding  the  following 
at  the  end  of  the  Discussion: 

"The  amendment  to  paragraph  4  of  the  Preamble  is  intended  to  address 
the  possibility  of  more  frequent  amendments  to  the  Manual  and  the  arrival 
of  the  21st  century.  In  the  event  that  multiple  editions  of  the  Manual 
are  published  in  the  same  year,  the  numbering  and  lettering  of  the  edition 
should  match  that  of  the  most  recent  Executive  Order  included  in  the 
publication." 

b.  The  seventh  paragraph  of  the  Discussion  following  R.C.M.  601(e)(l]  is 
amended  to  read  as  follows: 

"The  convening  authority  should  acknowledge  by  an  instruction  that  a 
bad-conduct  discharge,  confinement  for  more  than  six  months,  or  forfeiture 
of  pay  for  more  than  six  months,  may  not  be  adjudged  when  the  prerequisites 
under  Article  19  will  not  be  met.  See  R.C.M.  201(f)(2)(B)(ii).  For  example, 
this  instruction  should  be  given  when  a  court  reporter  is  not  detailed.". 

c.  The  Discussion  following  R.C.M.  701(a)(2)(B)  is  amended  to  read  as  follows: 
"For  specific  rules  concerning  certain  mental  examinations  of  the  accused 

or  third  party  patients,  see  R.C.M.  701(f).  R.C.M.  706,  Mil.  R.  Evid.  302, 
and  Mil.  R.  Evid.  513." 

d.  The  ninth  paragraph  of  the  Discussion  following  R.C.M.  806(b)  is  amended 
to  read  as  follows: 

"There  are  other  methods  of  protecting  the  proceedings  from  harmful 
effects  of  publicity,  including  a  thorough  voir  dire  [see  R.C.M.  912),  and, 
if  necessary,  a  continuance  to  allow  the  harmful  effects  of  publicity  to 
dissipate.  See  R.C.M.  906(b)(1).  Other  methods  that  may  occasionally  be 
appropriate  and  which  are  usually  preferable  to  closing  a  session  include: 
directing  members  not  to  read,  listen  to,  or  watch  any  accounts  concerning 
the  case;  issuing  a  protective  order  imder  R.C.M.  806(d);  and  selecting  mem- 
bers from  recent  arrivals  in  the  command,  or  from  outside  the  immediate 
area.  See  R.C.M.  503(a)(3).  In  more  extreme  cases,  the  place  of  trial  may 
be  changed  [see  R.C.M.  906(b)(ll),  or  members  may  be  sequestered. 

e.  The  following  Discussion  is  added  after  R.C.M.  806(d): 

"A  protective  order  may  proscribe  extrajudicial  statements  by  counsel, 
parties,  and  witnesses  that  might  divulge  prejudicial  matter  not  of  public 
record  in  the  case.  Other  appropriate  matters  may  also  be  addressed  by 
such  a  protective  order.  Before  issuing  a  protective  order,  the  military  judge 
must  consider  whether  other  available  remedies  would  effectively  mitigate 
the  adverse  effects  that  any  publicity  might  create,  and  consider  such  an 
order's  likely  effectiveness  in  ensiiring  an  impartial  court-martial  panel. 
A  military  judge  should  not  issue  a  protective  order  without  first  providing 
notice  to  the  parties  and  an  opportunity  to  be  heard.  The  military  judge 
must  state -on  the  record  the  reasons  for  issuing  the  protective  order.  If 
the  reasons  for  issuing  the  order  change,  the  military  judge  n^  reconsider 
the  continued  necessity  for  a  protective  order."  ff 

f.  The  first  paragraph  of  the  Discussion  following  R.C.M.  808  is  amended 
to  read  as  follows: 

"Except  in  a  special  court-martial  not  authorized  to  adjudge  a  bad-conduct 
discharge,  confinement  for  more  than  six  months,  or  forfeiture  of  pay  for 
more  than  six  months,  the  trial  coimsel  should  ensure  that  a  qualified 
court  reporter  is  detailed  to  the  court-martial.  Trial  counsel  should  also 
ensure  that  all  exhibits  and  other  documents  relating  to  the  case  are  properly 
maintained  for  later  inclusion  in  the  record.  See  also  R.C.M.  1103(j)  as 
to  the  use  of  videotapes,  audiotapes,  and  similar  recordings  for  the  record 
of  trial.  Because  of  the  potential  requirement  for  a  verbatim  transcript,  all 
proceedings,  including  sidebar  conferences,  arguments,  and  rulings  and  in- 
structions by  the  military  judge,  should  be  recorded." 
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g.  The  Discussion  following  R.C.M.   1001(b)(3)(A)   is  amended  by  adding 
the  following  at  the  end  of  the  Discussion: 

"Whether  a  civilian  conviction  is  admissible  is  left  to  the  discretion  of 
the  military  judge.  As  stated  in  the  rule,  a  civilian  "conviction"  includes 
any  disposition  following  an  initial  judicial  determination  or  assumption 
of  guilt  regardless  of  the  sentencing  procedure  and  the  final  judgm«^nt  fol- 
lowing probation  or  other  sentence.  Therefore,  convictions  may  be  admissible 
regardless  of  whether  a  court  ultimately  suspended  judgment  upon  discharge 
of  the  accused  following  probation,  permitted  withdrawal  of  the  guilty  plea. 
or  applies  some  other  form  of  alternative  sentencing.  Additionally,  the  term 
"conviction"  need  not  be  taken  to  mean  a  final  judgment  of  conviction 
and  sentence." 

h.   The   sixth  paragraph  of  the  Discussion   following   R.C.M.    1003(b)(2)   is 
amended  to  read  as  follows: 

"At  a  special  court-martial,  if  a  bad-conduct  discharge  and  confinement 
are  adjudged,  then  the  operation  of  Article  58b  results  in  a  forfeiture  of 
two-thirds  of  pay  only  (not  allowances)  during  that  period  of  confinement 
If  only  confinement  is  adjudged,  and  that  confinement  exceeds  six  months, 
then  the  operation  of  Article  58b  results  in  a  forfeiture  of  two-thirds  of 
pay  only  (not  allowances)  during  the  period  of  confinement  If  only  a  bad 
conduct' discharge  is  adjudged,  Article  58b  has  no  effect  on  pay". 
i.  The  Discussion  following  R.C.M.  1003(b)(3)  is  amended  by  adding  at 
the  end  the  following  paragraph: 

"Where  the  sentence  adjudged  at  a  special  court-martial  includes  a  fine. 
see  R.C.M.  1107(d)(5)  for  limitations  on  convening  authority  action  on  the 
sentence." 

).  The"  Discussion  following  R.C.M.   1003(b)(8)   is  amended  by  adding  the 
following  at  the  end  of  the  Discussion: 

"See  Article  56a." 
k.  The  Discussion  following  R.C.M.  1003(c)(4)  is  amended  by  striking  "R.C.M. 
1107(d)(3)"  and  inserting  "R.C.M,  1107(d)(4)." 
1,  The  Discussion  following  R.C.M.  1006(c)  is  amended  to  read  as  follows: 

"A  proposal  should  state  completely  each  kind  and,  where  appropriate, 
amount  of  authorized  punishment  proposed  by  that  member.  For  example, 
a  proposal  of  confinement  for  life  would  state  whether  it  is  with  or  without 
eligibility  for  parole.  See  R.C.M.  1003(b)." 

m.  The  second  paragraph  of  the  Discussion  following  R.C.M.    1107(d)(1) 
is  amended  to  read  as  follows: 

"When  mitigating  forfeitures,  the  duration  and  amounts  of  forfeiture  may 
be  changed  as  long  as  the  total  amount  forfeited  is  not  increased  and  neither 
the  amount  nor  duration  of  the  forfeitures  exceeds  the  jurisdiction  of  the 
court-martial.  When  mitigating  confinement  or  hard  labor  without  confine- 
ment, the  convening  authority  should  use  the  equivalencies  at  R.C.M 
1003(b)(6)  and  (7),  as  appropriate.  One  form  of  punishment  may  be  changed 
to  a  less  severe  punishment  of  a  different  nature,  as  long  as  the  changed 
punishment  is  one  that  the  court-martial  could  have  adjudged.  For  example, 
a  bad-conduct  discharge  adjudged  by  a  special  court-martial  could  be  changed 
to  confinement  for  up  to  one  year  (but  not  vice  versa).  A  pretrial  agreement 
may  also  affect  what  punishments  may  be  changed  by  the  convening  author- 
ity.", 
n.  The  Discussion  following  R.C.M.  1109(f)  is  amended  to  read  as  follows: 

"An  officer  exercising  special  court-martial  jurisdiction  may  vacate  any 
suspended  punishments  other  than  an  approved  suspended  bad-conduct 
discharge  or  any  suspended  portion  of  an  approved  sentence  to  confinement 
for  one  year,  regardless  of  whether  they  are  contained  in  the  same  sentence 
as  the  bad-conduct  discharge  or  confinement  for  one  year.  See  Appendix 
18  for  a  sample  of  a  Report  of  Proceedings  to  Vacate  Suspension  of  a 
Special  Court-Martial  Sentence  including  a  bad-conduct  discharge  or  confine- 
ment for  one  year  under  Article  72.  UCMJ,  and  R.C.M.  1109  (DD  Form 
455).". 


\ 
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0.  The  Discussion  following  R.C.M.  1110(a)  is  amended  to  read  as  follows: 
"Appellate  review  is  not  available  for  special  courts-martial  in  which 
a  bad-conduct  discharge  or  confinement  for  one  year  was  not  adjudged 
or  approved  or  for  summary  courts-martial.  Cases  not  subject  to  appellate 
review,  or  in  which  appellate  review  is  waived  or  withdrawn,  are  reviewed 
by  a  judge  advocate  under  R.C.M.  1112.  Such  cases  may  also  be  submitted 
to  the  Judge  Advocate  General  for  review.  See  R.C.M.  1201(b)(3).  Appellate 
review  is  mandatory  when  the  approved  sentence  includes  death.". 

CHANGES  TO  APPENDIX  8,  GUIDE  FOR  GENERAL  AND  SPECIAL 
COURTS-MARTIAL,  MANUAL  FOR  COURTS-MARTTAL,  UNFTED  STATES 

Appendix  8,  is  amended — 

a.  by  amending  the  left  margin  entry  to  Note  100  to  read  as  follows: 
"Advice  in  GCMs  and  SPCMs  in  which  BCD  or  confinement  for  one 

vear  is  adjudged"; 

b.  by  amending  Note  100  to  read  as  follows: 

"[Note  100.  In  cases  subject  to  review  by  a  Court  of  Criminal  Appeals, 
the  following  advice  should  be  given.  In  other  cases  proceed  to  Note  101 
or  102  as  appropriate.]"; 

c.  by  amending  the  left  margin  entry  to  Note  102  to  read  as  follows: 
"SPCM  not  involving  a  BCD  or  confinement  for  one  year";  and 

d.  by  amending  Note  102  to  read  as  follows: 

[Note  102.  In  special  courts-martial  not  involving  BCD  or  confinement 
for  one  year,  the  following  advice  should  be  given.]". 

CHANGES  TO  THE  MAXIMUM  PUNISHMENT  CHART  OF  THE  MANUAL 
FOR  COURTS-MARTIAL,  UNITED  STATES 

Appendix  12,  the  Maximum  Punishment  Chart,  is  amended — 

a.  by  striking  the  item  relating  to  Article  103  and  inserting: 

"103  Captured,  abandoned  property;  failure  to  secure,  etc.  Of  value  of 
$500.00  or  less BCD  6  mos.  Total 

Of  value  of  more  than  $500.00  .  DD,  BCD  5  yrs.  Total 

Any  firearm  or  explosive DD,  BCD  5  yrs.  Total 

Looting,  pillaging DD,  BCD  Life4  TotaPVand 

b.  m  the  items  relating  to  Articles  108,  109,  121,  123a,  126,  132,  and 
134  (False  Pretenses,  obtaining  services  imder;  and  Stolen  Property,  know- 
ingly receiving,  buying,  concealing),  by  striking  "100.00"  each  place  it  ap- 
pears and  inserting  "$500.00". 

CHANGES  TO  THE  GUIDE  FOR  PREPARATION  OF  RECORD  OF  TRLAL 
WHEN  A  VERBATIM  RECORD  IS  NOT  REQUIRED,  MANUAL  FOR 
COURTS-MARTLAL,  UNTTED  STATES 

Appendix  13  is  amended — 

a.  in  the  third  subparagraph  of  paragraph  a,  by  replacing  "1-inch  margin" 
with  "one-inch  margin"  and  replacing  "left  hand"  v^rith  "left-hand". 

CHANGES  TO  THE  GUIDE  FOR  PREPARATION  OF  RECORD  OF  TRLAL 
WHEN  A  VERBATIM  RECORD  IS  REQUIRED,  MANUAL  FOR  COURTS- 
MARTLAL,  UNITED  STATES 

Appendix  14,  is  amended — 

a.  at  page  A14-6,  by  amending  the  second  bracketed  format  under  the 
third  note  to  read  as  follows: 

"[The  (court-martial)  (session)  was  (adjourned)  (recessed)  at hours, 

.]". 


CHANGES  TO  APPENDIX  17,  FORMS  FOR  COURT-MARTLAL  ORDERS, 
MANUAL  FOR  COURTS-MARTLAL,  UNITED  STATES 
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The  first  note  to  paragraph  d  of  Appendix  17  is  amended  to  read  as  follows: 
"[Note.  Orders  promulgating  the  vacation  of  the  suspension  of  a  dismissal 
will  be  published  by  departmental  orders  of  the  Secretary  concerned,  Vaca- 
tions of  any  other  suspension  of  a  general  court-martial  sentence,  or  of 
a  special  court-martial  sentence  that  as  approved  and  affirmed  includes 
a  bad-conduct  discharge  or  confinement  for  one  year,  will  be  promulgated 
by  the  officer  exercising  general  court-martial  jurisdiction  over  the  proba- 
tioner (Article  72(b)).  The  vacation  of  suspension  of  any  other  sentence 
may  be  promulgated  by  an  appropriate  convening  authority  under  Article 
72(c).  See  R.C.M.  1109.]'' 

CHANGES  TO  APPENDIX  18,  REPORT  OF  PROCEEDINGS  TO  VACATE 
SUSPENSION  OF  A  GENERAL  COURT-MARTIAL  OR  OF  A  SPECIAL 
COURT-MARTLAL  SENTENCE  INCLUDING  A  BAD-CONDUCT  DISCHARGE 
UNDER  ARTICLE  72,  UCMJ,  AND  R.C.M.  1109  (DD  FORM  455).  MANUAL 
FOR  COURTS-MARTLAI ,  UNITED  STATES 

The  title  to  Appendix  18  is  amended  to  read  as  follows: 

"Report  of  Proceedings  to  Vacate  Suspension  of  a  General  Court-Martial 
or  of  a  Special  Court-Martial  Sentence  Including  a  Bad-Conduct  Discharge 
or  Confinement  for  One  Year  Under  Article  72.  UCMJ.  and  R.C.M.  1109 
PD  Form  455).". 

CHANGES  TO  THE  ANALYSIS  ACCOMPANYING  THE  MANUAL  FOR 
COURTS-MARTL\L,  UNTTED  STATES. 

1.  Changes  to  Appendix  21,  the  Analysis  Accompanying  the  Rules  for  Courts- 
Martial,  United  States  (Part  II,  MCM). 

a.  The  Analysis  to  R.C.M.  201(f)  is  amended  by  inserting  after  the  second 
paragraph  the  following  new  paragraph: 

"2002  Amendment:  Subsections  (f)(2)(B)(i)  and  (f)(2)(B)(ii]  were  amended 
to  remove  previous  limitations  and  thereby  implement  the  amendment  to 
10  U.S.C.  §  819  (Article  19,  UCMJ)  contained  in  section  577  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  2000,  P,  L.  No.  106-65,  113 
Stat.  512  (1999).  Subject  to  limitations  prescribed  by  the  President,  the 
amendment  increased  the  jurisdictional  maximum  punishment  at  special 
courts-martial  to  confinement  for  one  year  and  forfeitures  not  exceeding 
two-thirds  pay  per  month  for  one  year,  vice  the  previous  six-month  jurisdic- 
tional limitation.". 

b.  The  Analysis  to  R.C.M.  701(b)  is  amended  by  inserting  after  the  discussion 
of  the  1991  Amendment  to  subsection  (b)(2)  the  following  new  paragraph: 

"2002  Amendment:  Subsection  (b)(4)  was  amended  to  take  into  consider- 
ation the  protections  afforded  by  the  new  psychotherapist-patient  privilege 
under  Mil.  R.  Evid.  513." 

c.  The  Analysis  to  R.C.M.  707(a)  is  amended  by  inserting  after  the  second 
paragraph  the  following  new  paragraph: 

"2002  Amendment:  Burton  and  its  progeny  were  re-examined  in  United 
States  V.  Kossman,  38  M.J.  258  (C.M.A.  1993),  where  the  Court  of  Military 
Appeals  specifically  overruled  Burton  and  reinstated  the  earlier  rule  from 
United  States  v.  Tibbs,  15  C.M.A.  350,  353,  35  C.M.R.  322,  325  (1965). 
See  Kossman,  38  M.J.  at  262.  In  Kossman.  the  Court  reinstated  the  "reasonable 
diligence"  standard  in  determining  whether  the  prosecution's  progress  toward 
trial  for  a  confined  accused  was  sufficient  to  satisfy  the  speedy  trial  require- 
ment of  Article  10,  UCMJ." 

d.  The  Analysis  accompanying  R.C.M.  806  is  amended  by  adding  at  the 
end  the  following  new  paragraphs: 

"2002  Amendment:  Section  (d)  was  added  to  codify  the  military  judge's 
power  to  issue  orders  limiting  trial  participants'  extrajudicial  statements 
in  appropriate  cases.  See  United  States  v.  Garwood,  16  M.J.  863,  868  (N- 
M.C.M.R.  1983)  (finding  military  judge  was  justified  in  issuing  restrictive 
order  prohibiting  extrajudicial  statements  by  trial  participants),  affd  on  other 
grounds.  20  M.J.  148  (C.M.A.   1985).  cert,  denied,  474  U.S.   1005  (1985); 
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United  States  v.  Clark,  31  M.J.  721,  724  (A.F.C.M.R.  1990)  (suggesting,  but 
not  deciding,  that  the  military  judge  properly  limited  trial  participants' 
extrajudicial  statements). 

"The  public  has  a  legitimate  interest  in  the  conduct  of  military  justice 
proceedings.  Informing  the  public  about  the  operations  of  the  criminal  justice 
system  is  one  of  the  "core  purposes"  of  the  First  Amendment.  In  the  appro- 
priate case  where  the  military  judge  is  considering  issuing  a  protective 
order,  absent  exigent  circimastances,  the  military  judge  must  conduct  a  hear- 
ing prior  to  issuing  such  an  order.  Prior  to  such  a  hearing  the  parties 
will  have  been  provided  notice.  At  the  hearing,  all  parties  will  be  provided 
an  opportunity  to  be  heard.  The  opportunity  to  be  heard  may  be  extended 
to  representatives  of  the  media  in  the  appropriate  case. 

"Section  (d)  is  based  on  the  first  Recommendation  Relating  to  the  Conduct 
of  Judicial  Proceedings  in  Criminal  Cases,  included  in  the  Revised  Report 
of  the  Judicial  Conference  Committee  on  the  Operation  of  the  Jury  System 
on  the  "Free  Press— Fair  Trial"  Issue,  87  F.R.D.  519,  529  (1980),  which 
was  approved  by  the  Judicial  Conference  of  the  United  States  on  September 
25.  1980.  The  requirement  that  the  protective  order  be  issued  in  writing 
is  based  on  Rule  for  Courts-Martial  405(g)(6).  Section  (d)  adopts  a  "substantial 
likelihood  of  material  prejudice"  standard  in  place  of  the  Judicial  Conference 
recoDomendation  of  a  "likely  to  interfere"  standard.  The  Judicial  Conference's 
recommendation  was  issued  before  the  Supreme  Court's  decision  in  Gentile 
V.  State  Bar  of  Nev.,  501  U.S.  1030  (1991).  Gentile,  which  dealt  with  a 
Rule  of  Professional  Conduct  governing  extrajudicial  statements,  indicates 
that  a  lavkryer  may  be  disciplined  for  making  statements  that  present  a 
substantial  likelihood  of  material  prejudice  to  an  accused's  right  to  a  fair 
trial.  While  the  use  of  protective  orders  is  distinguishable  from  limitations 
imposed  by  a  bar's  ethics  rule,  the  Gentile  decision  expressly  recognized 
that  the  "speech  of  lawyers  representing  clients  in  pending  cases  may  be 
regulated  under  a  less  demanding  standard  than  that  established  for  regula- 
tion of  the  press  in  Nebraska  Press  Ass'n  v.  Stuart,  427  U.S.  539  (1976), 
and  the  cases  which  preceded  it."  501  U.S.  at  1074.  The  Court  concluded 
that  "the  'substantial  likelihood  of  material  prejudice'  standard  constitutes 
a  constitutionally  permissible  balance  between  the  First  Amendment  rights 
of  attorneys  in  pending  cases  and  the  State's  interest  in  fair  trials."  Id. 
at  1075.  Gentile  also  supports  the  constitutionality  of  restricting  commimica- 
tions  of  non-lawyer  participants  in  a  court  case.  Id.  at  1072-73  (citing 
Seattle  Times  Co.  v.  Rhinehart,  467  U.S.  20,  32-33  (1984)).  Accordingly, 
a  protective  order  issued  under  the  "substantial  likelihood  of  material  preju- 
dice" standard  is  constitutionally  permissible. 

"The  first  sentence  of  the  discussion  is  based  on  the  committee  comment 
to  the  Recommendations  Relating  to  the  Conduct  of  Judicial  Proceedings 
in  Criminal  Cases.  See  87  F.R.D.  at  530.  For  a  definition  of  "party,"  see 
R.C.M.  103(16).  The  second  sentence  of  the  discussion  is  based  on  the 
first  of  the  Judicial  Conference's  recommendations  concerning  special  orders. 
See  87  F.R.D.  at  529.  The  third  sentence  of  the  discussion  is  based  on 
the  second  of  the  Judicial  Conference's  recommendations,  id.  at  532,  and 
on  United  States  v.  Salameh,  992  F.2d  445,  447  (2d  Cir.  1993)  [per  curiam], 
and  In  re  Application  of  Dow  Jones  8r  Co.,  842  F.2d  603,  611  &  n.l  (2d 
Cir.),  cert,  denied,  488  U.S.  946  (1988).  The  fourth  sentence  is  based  on 
Salameh,  992  F.2d  at  447.  The  fifth  sentence  is  based  on  Rule  for  Courts- 
Martial  905(d).". 

e.  The  Analysis  accompanying  R.C.M.  1001(b)(3)(A)  is  amended  by  inserting 
the  following  at  the  end  thereof: 

"2002  Amendment:  As  previously  written,  R.C.M.  1001(b)(3)(A)  offered 
little  guidance  about  what  it  meant  by  "civilian  convictions."  See,  e.g., 
United  States  v.  White,  47  M.J.  139,  140  (C.A.A.F.  1997);  United  States 
V.  Barnes.  33  M.J.  468,  472-73  (C.M.A.  1992);  United  States  v.  Slovacek, 
24  M.J.  140.  141  (CMA),  cert,  denied,  484  U.S.  855  (1987).  The  present 
rule  addresses  this  void  and  intends  to  give  the  sentencing  authority  as 
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much   information  as  the   military   judge   determines   is   relevant    in   order 
to  craft  an  appropriate  sentence  for  the  accused. 

"Unlike  most  civilian  courts,  this  rule  does  not  allow  admission  of  more 
extensive  criminal  history  information,  such  as  arrests.  Use  of  such  additional 
information  is  not  appropriate  in  the  military  setting  where  court-martial 
members,  not  a  military  judge,  often  decide  the  sentence.  Such  information 
risks  unnecessarily  confusing  the  members. 

"The  present  rule  clarifies  the  term  "conviction"  m  light  of  the  complex 
and  varying  ways  civilian  jurisdictions  treat  the  subject.  The  military  judge 
may  admit  relevant  evidence  of  civilian  convictions  without  necessarily 
being  bound  bv  the  dCtion,  procedure,  or  nomenclature  of  civilian  lunsdic- 
tions.  Examples  of  judicial  determinations  admissible  as  convictions  under 
this  rule  include  accepted  pleas  of  nolo  contendere,  pleas  accepted  under 
North  Carolina  v.  Alford.  400  U.S.  25  (1970).  or  deferred  sentences.  If  rel- 
evant, evidence  of  forfeiture  of  bail  that  results  in  a  judicial  determination 
of  guilt  is  also  admissible,  as  recognized  in  United  States  v  Eady.  35 
M.J.  15.  16  (CM. A.  1992).  While  no  time  limit  is  placed  upon  the  admissi- 
bility of  prior  convictions,  the  military  judge  should  conduct  a  balancing 
test  to  determine  whether  convictions  older  than  ten  years  should  be  admitted 
or  excluded  on  the  basis  of  relevance  and  fundamental  fairness. 

"The  two  central  factors  in  this  rule  are  (1]  judicial  determination  of 
guilt  and  (2)  assumption  of  guilt.  Assumption  of  guilt  is  an  all-inclusive 
term  meaning  any  act  by  the  accused  in  a  judicial  proceeding  accepting, 
acknowledging,  or  admitting  guilt.  As  long  as  either  factor  is  present,  the 
"conviction"  is  admissible,  if  relevant.  ConsequentTv.  this  rule  departs  from 
the  holding  in  United  States  v.  Hughes,  26  M.J.  119.  120  (CM. A,  1988). 
where  the  accused  pleaded  guilty  in  a  Texas  court,  but  the  judge  did  not 
enter  a  finding  of  guilty  under  state  law  allowing  "deferred  adjudications  " 
Under  the  present  rule,  the  "conviction"  would  be  admissible  because  the 
accused  pleaded  guilty  in  a  judicial  proceeding,  notwithstanding  the  fact 
that  the  state  judge  did  not  enter  a  finding  of  guilty. 

"In  contrast,  "deferred  prosecutions."  where  there  is  neither  an  admission 
of  guilt  in  a  judicial  proceeding  nor  a  finding  of  guilty,  w'ould  be  excluded. 
The  rule  also  excludes  expunged  convictions,  juvenile  adjudications,  minor 
traffic  violations,  foreign  convictions,  and  tribal  court  convictions  as  matters 
inappropriate  for  or  urmecessarily  confusing  to  courts-martial  members.  What 
constitutes  a  "minor  traffic  violation"  within  the  meaning  of  this  rule  is 
to  be  decided  with  reference  only  to  federal  law.  and  not  to  the  laws 
of  individual  states.  See  U.S.  Sentencing  Guidelines  Manual  §  4A1. 2(c)(2): 
"What  Constitutes  'Minor  Traffic  Infraction'  Excludable  From  Calculation 
of  Defendant's  Criminal  History  under  United  States  Sentencing  Guideline 
§  4A1. 2(c)(2),"  113  A.L.R.  Fed.  561  (1993). 

"Additionally,  because  of  the  lack  of  clarity  m  the  previous  rule,  courts 
sometimes  turned  to  Mil.  R.  Evid.  609  for  guidance.  See.  e.g..  Slovacek, 
24  M.J.  at  141.  We  note  that  because  the  policies  behind  Mil,  R.  Evid. 
609  and  the  present  rule  differ  greatly,  a  conviction  thai  may  not  be  appro- 
priate for  impeachment  purposes  under  Mil.  R.  Evid.  609.  ma^  nevertheless 
be  admissible  under  the  present  rule. 

"The  Federal  Sentencing  Guidelines  were  consulted  when  drafting  the 
present  rule.  Although  informed  by  those  guidelines,  the  present  rule  departs 
from  them  in  many  respects  because  of  the  wide  differences  between  the 
courts-martial  process  and  practice  in  federal  district  court", 

f.  The  Analysis  to   R.C.M.    1003(b)(3)   is  amended   by   adding   at   the  end 
the  following  new  paragraph: 

"2002  Amendment:  The  amendment  clearly  defines  the  authority  of  special 
and  summary  courts-martial  to  adjudge  both  fines  and  forfeitures.  See  gen- 
erally United  States  v.  Tualla,  52  M.J.  228  (2000)." 

g.  The  Analysis  accompanying  R.C.M.   1003(b)(7)   is  amended  by  adding 
at  the  end  the  following  new  paragraph: 
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"2002  Amendment:  This  change  resulted  from  the  enactment  of  Article 
56a,  UCMJ,  in  section  581  of  the  National  Defense  Authorization  Act  for 
Fiscal  Year  1998,  Pub.  L.  No.  105-85,  111  Stat.  1629,  1759  (1997).". 
h.  The  Analysis  accompanying  R.C.M.   1004(e)  is  amended  by  adding  at 
the  end  the  following  new  paragraph: 

"2002  Amendment:  This  change  resulted  from  the  enactment  of  Article 
56a,  UCMJ.  in  section  581  of  the  National  Defense  Authorization  Act  for 
Fiscal  Year  1998,  Pub.  L.  No.  105-85,  111  Stat.  1629,  1759  (1997).". 
i.   The   Analysis  accompanying  R.C.M.   1006(c)   is  amended  by  adding  at 
the  end  the  following  new  paragraph: 

"2002  Amendment:  This  change  to  the  discussion  resulted  from  the  enact- 
ment of  Article  56a,  UCMJ,  in  section  581  of  the  National  Defense  Authoriza- 
tion Act  for  Fiscal  Year  1998,  Pub.  L.  No.  105-85,  111  Stat.  1629,  1759 
(1997).". 

j.  The  Analysis  accompanying  R.C.M.  1006(d)  is  amended  by  inserting  after 
the  analysis  of  subsection  3(A)  following  paragraph: 

"2002  Amendment:  Subsection  (d)(4)(B)  was  amended  as  a  resuh  of  the 
enactment  of  Article  56a,  UCMJ,  in  section  581  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998,  Pub.  L.  No.  105-85,  Hi  Stat.  1629, 
1759  (1997).". 

k.  The  Analysis  accompanying  R.C.M.  1009  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

■2002  Amendment:  Subsection  (e)(3)(B)(ii)  was  amended  as  a  resuh  of 
the  enactment  of  Article  56a,  UCMJ,  in  section  581  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998,  Pub.  L.  No.  105-85,  111  Stat.  1629, 
1759  (1997).". 

1.  The  Analysis  to  R.C.M.  1103  (b)(2)  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"2002  Amendment:  Subsection  (b)(2)(B)  was  amended  to  implement  the 
amendment  to  10  U.S.C.  §  819  (Article  19,  UCMJ)  contained  in  section 
577  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P. 
L.  No.  106-65,  113  Stat.  512  (1999)  increasing  the  jiirisdictional  maximum 
punishment  at  special  courts-martial.  R.C.M.  1103(b)(2)(B)  was  amended 
to  prevent  an  inconsistent  requirement  for  a  verbatim  transcript  between 
a  general  court-martial  and  a  special  court-martial  when  the  adjudged  sen- 
tence of  a  general  court-martial  does  not  include  a  punitive  discharge  or 
confinement  greater  than  six  months,  but  does  include  forfeiture  of  two- 
thirds  pay  per  month  for  more  than  six  months  but  not  more  than  12 
months.". 

.n.  The  Analysis  to  R.C.M.  1103(c)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  Subsection  (c)  was  amended  to  implement  the  amend- 
ment to  10  U.S.C.  §  819  (Article  19.  UCMJ)  contained  in  section  577  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P.  L.  No. 
106-65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum  punish- 
ment at  special  courts-martial.  R.C.M.  1103(c)  was  amended  to  conform 
the  requirements  for  a  verbatim  transcript  with  the  requirements  of  Article 
19  for  a  'complete  record'  in  cases  where  the  adjudged  sentence  includes 
a  bad-conduct  discharge,  confinement  for  more  than  six  months,  or  forfeiture 
of  pay  for  more  than  six  months.". 

n.  The  Analysis  to  R.C.M.  1103(f)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  Subsection  (f)(1)  was  amended  to  implement  the 
amendment  to  10  U.S.C.  §  819  (Article  19,  UCMJ)  contained  in  section 
577  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P. 
L.  No.  106§65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum 
punishment  at  special  courts-martial.  R.C.M.  1103(f)(1)  was  amended  to 
include  the  additional  limitations  on  sentence  contained  in  Article  19, 
UCMJ.". 
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o.  The  Analysis  to  R.C.M,   1104(a)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  Subsection  (a)(2)(A)  was  amended  to  implement  the 
amendment  to  10  U.S.C.  §  819  (Article  19.  UCMJ)  contained  in  section 
577  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P. 
L.  No.  106-65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum 
punishment  at  special  courts-martial.  R.C.M.  1104(a)(2)(A)  was  amended 
to  ensure  that  the  military  judge  authenticates  all  verbatim  records  of  trial 
at  special  courts-martial.". 

p.  The  Analysis  to  R.C.M.   1104(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph; 

"2002  Amendment:  Subsection  (e)  was  amended  to  implement  the  amend- 
ment to  10  U.S.C.  §  819  (Article  19.  UCMJ)  contained  in  section  577  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000.  P  L,  No. 
106-65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum  punish- 
ment at  special  courts-martial.  This  amendment  reflects  the  change  to  R.C.M. 
1106  for  special  court-  martial  with  an  adjudged  sentence  that  includes 
confinement  for  one  year.". 

q.  The  Analysis  to  R.C.M.   1106(a)  is  amended  by  adding  at  the  end  the 
following  new  paragraph; 

"2002  Amendment:  Subsection  (a)  was  amended  to  implement  the  amend- 
ment to  10  U.S.C.  §  819  (Article  19.  UCMJ)  contained  in  section  577  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000.  P  L.  No 
106-65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum  punish- 
ment at  special  courts-martial.  This  amendment  requires  all  special  courts- 
martial  cases  subject  to  appellate  review  to  comply  with  this  rule  ". 
r.  The  Analysis  to  R.C.M.  1107(d)  is  amended  by  inserting  after  the  first 
paragraph  the  following  new  paragraph: 

"2002  Amendment:  The  Discussion  accompanying  subsection  (d)(1)  was 
amended  to  implement  the  amendment  to  10  U.S.C.  §  819  (Article  19. 
UCMJ)  contained  in  section  577  of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000,  P.  L.  No.  106-65,  113  Stat.  512  (1999)  increasing 
the  jurisdictional  maximum  punishment  at  special  courts-martial.  R.C.M. 
1107(d)(4)  was  amended  to  include  the  additional  limitations  on  sentence 
contained  in  Article  19,  UCMJ.". 

s.  The  Analysis  accompanying  R.C.M.   1107(d)  is  amended  by  adding  at 
the  end  the  following  new  paragraphs: 

"2002  Amendment:  Subsection  (d)(4)  was  amended  as  a  result  of  the 
enactment  of  Article  56a,  UCMJ.  in  section  581  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998.  Pub,  L.  No.  105-85.  Ill  Stat.  1629. 
1759  (1997). 

"Subsection  (d)(5)  is  new.  The  amendment  addresses  the  impact  of  Article 
58b,  UCMJ.  In  special  courts-martial,  where  the  cumulative  impact  of  a 
fine  and  forfeitures,  whether  adjudged  or  by  operation  of  Article  58b.  would 
otherwise  exceed  the  total  dollar  amount  of  forfeitures  that  could  be  adjudged 
at  the  special  court-martial,  the  fine  and/or  adjudged  forfeitures  should 
be  disapproved  or  decreased  accordingly.  See  generally  United  States  v. 
Tualla,  52  M.J.  228,  231-32  (2000)." 

t.  The  Analysis  to  R.C.M.  1109  is  amended  by  adding  at  the  end  the  following 
new  paragraphs: 

"2002  Amendment:  Subsection  (e)  was  amended  to  implement  the  amend- 
ment to  10  U.S.C.  §  819  (Article  19.  UCMJ)  contained  in  section  577  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P  L.  No. 
106-65.  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum  punish- 
ment at  special  courts-martial. 

"(f)  Vacation  of  a  suspended  special  court-martial  sentence  that  includes 
a  bad-conduct  discharge  or  confinement  for  one  year.  Subsection  ff)  was 
amended  to  implement  the  amendment  to  10  U.S.C.  4  819  (Article  19, 
UCMJ)  contained  in  section  577  of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000,  P.   L.   No.   106-65.   113   Stat,    512   (1999)   increasing 


18788  Federal  Register  /  Vol.  67.  No.  74  /  Wednesday,  April  17,  2002  /  Presidential  Documents 


•/ 


the  jurisdictional  maximum  punishment  at  special  courts-martial.  This 
amendment  reflects  the  decision  to  treat  an  approved  sentence  of  confinement 
for  one  vear,  regardless  of  whetiier  any  period  of  confinement  is  suspended, 
as  a  serious  offense,  in  the  same  manner  as  a  suspended  approved  bad- 
conduct  discharge  at  special  courts-martial  under  Article  72,  UCMJ,  and 
R.C.M.  1109.'. 

u.  The  Analysis  to  R.C.M.  1110(a)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  Subsection  (a)  was  amended  to  implement  the  amend- 
ment to  10  U.S.C.  §  819  (Article  19,  UCMJ)  contained  in  section  577  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P.  L.  No. 
106-65.  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum  punish- 
ment at  special  courts-martial.". 

V.  The  Analysis  to  R.C.M.  1111  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  R.C.M.  1111(b)  was  amended  to  implement  the  amend- 
ment to  10  U.S.C.  §  819  (Article  19,  UCMJ)  contained  in  section  577  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P.  L.  No. 
106-65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum  punish- 
ment at  special  courts-martial.  The  amendment  ensures  all  special  courts- 
martial  not  requiring  appellate  review  are  reviewed  by  a  judge  advocate 
under  R.C.M.  1112.". 

w.  The  Analysis  to  R.C.M.  1112  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  R.C.M.  1112(a)(2)  was  amended  to  implement  the 
amendment  to  10  U.S.C.  §  819  (Article  19,  UCMJ)  contained  in  section 
577  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  2000,  P. 
L.  No.  106-65,  113  Stat.  512  (1999)  increasing  the  jurisdictional  maximum 
punishment  at  special  courts-martial.  The  amendment  ensures  all  special 
courts-martial  not  requiring  appellate  review  are  reviewed  by  a  judge  advo- 
cate under  R.C.M.  1112.". 
x.  The  Analysis  to  R.C.M.  1305  (d)  is  amended  to  read  as  follows: 

"(d)  Forwarding  copies  of  the  record.  Subsection  (1)  is  based  on  Article 
60(b)(2).  Subsection  (2)  is  based  on  the  third  paragraph  of  paragraph  91c 
of  MCM,  1969  (Rev.).  Subsection  (3)  is  self-  explanatory. 

•'2002  Amendment:  Subsection  (d)(2)  was  amended  to  strike  the  reference 
to  "subsection  (e)(1)"  and  insert  a  reference  to  "subsection  (d)(1)"  to  reflect 
the  1995  amendment  that  redesignated  R.C.M.  1305(e)  as  R.C.M.  1305(d).". 
2.  Changes  to  Appendix  22,  the  Analysis  Accompanying  the  MiUtary  Rules 
of  Evidence  (Part  III,  MCM). 

a.  The  Analysis  to  Mil.  R.  Evid.  413  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"2002  Amendment:  Federal  Rule  of  Evidence  415  which  created  a  similar 
character  evidence  rule  for  civil  cases,  became  applicable  to  the  Military 
Rules  of  Evidence  on  January  6,  1996,  pursuant  to  Rule  1102.  Federal  Rule 
415,  however,  is  no  longer  applicable  to  the  Military  Rules  of  Evidence, 
as  stated  in  Section  1  of  Executive  Order  ,  2002  Amendments  to  the  Manual 
for  Court-Martial,  United  States,  (date)  Rule  415  was  deleted  because  it 
applies  only  to  federal  civil  proceedings.". 

b.  The  Analysis  to  Mil.  R.  Evid.  414  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"2002  Amendment:  Federal  Rule  of  Evidence  415  which  created  a  similar 
character  evidence  rule  for  civil  cases,  became  applicable  to  the  Military 
Rules  of  Evidence  on  January  6,  1996,  pursuant  to  Rule  1102.  Federal  Rule 
415,  however,  is  no  longer  applicable  to  the  Military  Rules  of  Evidence, 
as  stated  in  Section  1  of  Executive  Order  ,  2002  Amendments  to  the  Manual 
for  Court-Martial,  United  States,  (date)  Rule  415  was  deleted  because  it 
applies  only  to  federal  civil  proceedings." 

The  analvsis  to  Mil.  R.  Evid.  615  is  amended  by  adding  at  the  end 


c. 


the  following  new  paragraph: 
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"2002  Amendment:  These  changes  are  intended  to  extend  to  victims  at 
courts-martial  the  same  rights  granted  to  victims  by  the  \'ictims'  Rights 
and  Restitution  Act  of  1990.  42  U.S.C.  §  10606(b)(4)'.  givmg  crime  victims 
'[t]he  right  to  be  present  at  all  public  court  proceedings  related  to  the 
offense,  unless  the  court  determines  that  testimony  by  the  victim  would 
be  materially  affected  if  the  victim  heard  other  testimony  at  trial.'  and 
the  Victim  Rights  Claiification  Act  of  1997,  18  U.S.C.  §  3510.  which  is 
restated  in  subsection  (5).  For  the  purposes  of  this  rule,  the  term  victim' 
includes  all  persons  defined  as  victims  in  42  U.S.C.  §  10607(e)(2).  which 
means  'a  person  that  has  suffered  direct  physical,  enjotional,  or  pecuniary 
harm  as  a  result  of  the  commission  of  a  crime,  including' — (A)  in  the 
case  of  a  victim  that  is  an  institutional  entity,  an  authorized  representative 
of  the  entity;  and  (B)  in  the  case  of  a  victim  who  is  under  18  years  of 
age,  incompetent,  incapacitated,  or  deceased,  one  of  the  following  (in  order 
of  preference):  (i)  a  spouse;  (ii)  a  legal  guardian;  (iii)  a  parent:  (iv)  a  child: 
(v)  a  sibling;  (vi)  another  family  member:  or  (vii)  another  person  designated 
by  the  court.  'The  victim's  right  to  remain  in  the  courtroom  remains  subject 
to  other  rules,  such  as  those  regarding  classified  info.rmation.  witness  deport- 
ment, and  conduct  in  the  courtroom.  Subsection  (4)  is  intended  to  capture 
only  those  statutes  applicable  to  courts-martial.". 

3.  Changes  to  Appendix  23,  the  Analvsis  accompan\ing  the  Punitive  Articles 
(Part  ;V,  MCM). 

a.  The  Analysis  to  paragraph  27(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value),  The  amendment  also  adds  the  phrase  'or  any 
firearm  or  explosive'  as  an  additional  criterion.  This  is  bijause,  regardless 
of  the  intrinsic  value  of  such  items,  the  threat  to  the  community  is  substantial 
when  such  items  are  wrongfully  bought,  sold,  traded,  dealt  in  or  disposed.". 

b.  The  Analysis  to  paragraph  31(c)(6)  is  amended  to  read  as  follows: 

"2002  Amendment:  Subparagraph  c(6).  'Statements  made  during  an  interro- 
gation,' was  removed  in  light  of  questions  raised  by  the  Court  of  Appeals 
for  the  Armed  Forces  in  United  States  v.  Sohs,  46  M.J.  31.  35  (C.A.A.F. 
1997).  In  Solis,  the  court  said  subparagraph  c(6)  could  be  viewed  as  serving 
at  least  three  different  purposes.  It  could  be  (1)  an  expansive  description 
of  dicta  with  no  intent  to  limit  prosecutions;  (2)  protection  for  an  accused 
against  overcharging;  or  (3)  guidance  for  the  conduct  of  investigations.  Sub- 
paragraph c(6)  was  never  intended  to  establish  either  procedural  rights  for 
an  accused  or  internal  guidelines  to  regulate  government  conduct.  Subpara- 
graph (c)(6)  was  based  upon  United  States  v.  Aronson,  8  U.S.C.M.A.  525, 

25  C.M.R.  29  (1957);  United  States  v.  Washmgton.  9  U.S.C.M.A.  131,  25 
C.M.R.  393  (1958)  and  United  States  v.  Davenport,  9  M.J.  364  (C.M.A, 
1980)  and  was  intended  merely  to  describe  the  rule  developed  in  those 
cases  that  a  false  statement  to  a  law  enforcement  agent,  when  made  by 
a  servicemember  without  an  independent  duty  to  speak,  was  not  official' 
and  therefore  not  within  the  purview  of  .Article  107.  The  subparagraph 
is  removed  because  the  position  of  the  Court  of  Military  Appeals  in  the 
three  decisions  noted  above  was  abandoned  in  United  States  v.  Jackson. 

26  M.J.  377  (C.M.A.  1988)  and  the  deleted  paragraph  no  longer  accurately 
describes  the  current  state  of  the  law". 

c.  The  Analysis  to  paragraph  32(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
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and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980]  (sug- 
gesting $500  as  the  value).  Although  the  monetary  amount  affecting  punish- 
ment in  18  U.S.C.  §  1361,  Government  property  or  contracts,  and  18  U.S.C. 
§  641,  Public  money,  property  or  records,  was  increased  from  $100  to  $1000 
pursuant  to  section  606  of  the  Economic  Espionage  Act  of  1996,  P.  L. 
No.  104-294,  110  Stat.  3488  (1996),  a  value  of  $500  was  chosen  to  maintain 
deterrence,  simplicity,  and  uniformity  for  the  Manual's  property  offenses.". 

d.  The  Analysis  to  paragraph  33(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

•2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).". 

e.  The  Analysis  to  paragraph  46(c)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  Subparagraph  c(l)(h)(vi)  is  new.  It  was  added  to  pro- 
vide guidance  on  how  unauthorized  credit,  debit,  or  electronic  transactions 
should  usually  be  charged.  See  United  States  v.  Duncan,  30  M.J.  1284, 
289  (N.M.C.M.R.  1990)  (citing  United  States  v.  Jones,  29  C.M.R.  651  (A.B.R. 
1960),  petition  denied,  30  C.M.R.  417  (C.M.A.  I960))  (regarding  thefts  from 
ATM  machines).  Alternative  charging  theories  are  also  available,  see  United 
States  V.  Leslie,  13  M.J.  170  (C.M.A.  1982);  United  States  v.  Ragins,  11 
M.J.  42  (C.M.A.  1981);  United  States  v.  Schaper,  42  M.J.  737  (A.F.  Ct. 
Crim.  App.  1995);  and  United  States  v.  Christy,  18  M.J.  688  (N.M.C.M.R. 
1984).  The  key  under  Article  121  is  that  the  accused  wrongfully  obtained 
goods  or  money  from  a  person  or  entity  with  a  superior  possessory  interest.". 

f.  The  Analysis  to  paragraph  46(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).  Although  the  monetary  amount  effecting  punish- 
ment in  18  U.S.C.  §  1361,  Government  property  or  contracts,  and  18  U.S.C. 
§  641,  Public  money,  property  or  records,  was  increased  from  $100  to  $1000 
pursuant  to  section  606  of  the  Economic  Espionage  Act  of  1996,  P.  L. 
No.  104-294,  110  Stat.  3488  (1996),  a  value  of  $500  was  chosen  to  maintain 
deterrence,  simplicity,  and  uniformity  for  the  Manual's  property  offenses.". 

g.  The  Analysis  to  paragraph  49(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).". 

h.  The  Analysis  to  paragraph  52(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the'  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
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Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).  A  value  of  $500  was  chosen  to  maintain  deterrence, 
simplicity,  and  uniformity  for  the  Manual's   property  offenses.    18   U  S.C 
§  81,  Arson  within  special  maritime  and  territorial  jurisdiction,  no  longer 
grades  the  offense  on  the  basis  of  value.  ". 

i.  The  Analysis  to  paragraph  58(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100,  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).". 

j.  The  Analysis  to  paragraph  62.   Article   134   '   (Adultery)   is  amended  to 
read  as  follows: 

"c.  Explanation.  (1)  Subparagraph  c(2)  is  based  on  United  States,  v.  Snyder. 
4  C.M.R.  15  (1952);  United  States  v.  Ruiz.  46  M.J.  503  (A.  F.  Ct.  Crim. 
App.  1997);  United  States  v.  Green.  39  M.J.  606  (A. C.M.R.  1994);  United 
States  V.  Collier,  36  M.J.  501  (A.F.C.M.R.  1992);  United  States  v.  Perez. 
33  M.J.  1050  (A.C.M.R.  1991);  United  States  v.  Unnear.  16  M).  628 
(A.F.C.M.R.  1983);  Part  IV,  paragraph  60c(2)(a)  of  MCM.  Subparagraph  c(3) 
is  based  on  United  States  v.  Poole.  39  M.J.  819  (A.C.M.R.  1994).  Subparagraph 
c(4)  is  based  on  United  States  v.  Fogarty,  35  M.J,  885  (A.C.M.R,  1992); 
Military  Judges'  Benchbook,  DA  PAM  27-9,  paragraph  3-62-1  and  5-11- 
2  (30  Sep.  1996).  See  R.CM.  916(j)  and  (1)(1)  for  a  general  discussion 
of  mistake  of  fact  and  ignorance,  which  cannot  be  based  on  a  negligent 
failure  to  discover  the  true  facts. 

"(2)  When  determining  whether  adulterous  acts  constitute  the  offense 
of  adultery  under  Article  134,  commanders  should  consider  the  listed  factors. 
Each  commander  has  discretion  to  dispose  of  offenses  by  members  of  the 
command.  As  with  any  alleged  offense,  however,  under  R.CM,  306(b)  com- 
manders should  dispose  of  an  allegation  of  adultery  at  the  lowest  appropriate 
level.  As  the  R.CM.  306(b)  discussion  states,  many  factors  must  be  taken 
into  consideration  and  balanced,  including,  to  the  extent  practicable,  the 
nature  of  the  offense,  any  mitigating  or  extenuating  circumstances,  the  char- 
acter and  military  service  of  the  military  member,  any  recommendations 
made  by  subordinate  commanders,  the  interests  of  justice,  military  exigencies, 
and  the  effect  of  the  decision  on  the  military  member  amd  the  command. 
The  goal  should  be  a  disposition  that  is  warranted,  appropriate,  and  fair 
In  the  case  of  officers,  also  consult  the  explanation  to  paragraph  59  in 
deciding  how  to  dispose  of  an  allegation  of  adultery.", 

k.  The  Analysis  to  paragraph  78(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to.  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100,  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).". 
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1.  The  Analysis  to  paragraph  106(e)  is  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"2002  Amendment:  The  monetary  amount  affecting  the  maximum  punish- 
ments has  been  revised  from  $100  to  $500  to  account  for  inflation.  The 
last  change  was  in  1969  raising  the  amount  to  $100.  The  value  has  also 
been  readjusted  to  realign  it  more  closely  with  the  division  between  felony 
and  misdemeanor  penalties  in  civilian  jurisdictions.  See  generally  American 
Law  Institute,  Model  Penal  Code  and  Commentaries  §  223.1  (1980)  (sug- 
gesting $500  as  the  value).". 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C   1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  304 
RIN  3064-AC52 

Technical  Amendments  to  FDIC 
Regulation  Relating  to  Forms, 
Instructions,  and  Reports 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  revising  its 
regulation  on  forms,  instructions,  and 
reports  to  make  the  information 
contained  in  it  ciirrent.  The  revised 
regulation  includes  current  FDIC 
addresses  and  websites,  and  updated 
descriptions  of  FDIC  forms. 
EFFECTIVE  DATE:  April  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Nixon,  Senior  Program 
Attorney,  Office  of  the  Executive 
Secretary,  (202)  898-8766;  Robert 
Walsh,  Manager,  Policy  and  Program 
Development  Section,  Division  of 
Supervision  (202)  898-6911;  Philip 
Houle,  Counsel,  Legal  Division  (202) 
898-3722,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NW., 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Current  Actions 

The  FDIC's  regulation,  "Forms, 
Instructions,  and  Reports"  informs  the 
public  where  it  may  obtain  forms  and 
instructions  for  reports,  applications 
and  other  submittals  used  by  the  FDIC 
and  describes  certain  forms  used  by  the 
FDIC,  including  the  Consolidated 
Reports  of  Condition  and  Income  (Call 
Report),  that  are  not  described 
elsewhere  in  FDIC  regulations.  It  also 
implements  requirements  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  (FDICIA),  Public  Law 
102-242  (Dec.  19.  1991),  which  require 


the  inclusion  of  "off  balance  sheet" 
items  in  any  financial  reports  from  an 
insured  institution  to  a  Federal  banking 
agency  and  for  the  FDIC  to  collect 
information  on  small  business  and  small 
farm  lending  from  insured  depository 
institutions  in  their  annual  reports  of 
condition.' 

This  final  rule  updates  the  regulation 
to  provide  current  information.  It  does 
not  change  any  regulatory-  requirement 
imposed  on  the  public  by  the  FDIC. 
including  any  reporting  or  record 
keeping  requirement.  The  FDIC  is  also 
publishing  today  in  this  document, 
directly  following  the  final  rule,  a  list  of 
forms  used  by  the  FDIC  that  provides 
form  numbers,  descriptive  titles. 
Paperwork  Reduction  Act  clearance 
numbers,  and  citations  to  regulations 
that  refer  to  the  forms.  This  "Forms 
Used  by  the  FDIC"  list  will  not  be 
codified  into  the  Code  of  Federal 
Regulations,  but  will  be  periodically 
updated  by  the  FDIC  and  made  available 
to  the  public. 

IL  Public  Comment  Waiver  and 
Effective  Date 

As  noted,  this  final  rule  updates 
information  in  part  304  and  does  not 
affect  any  regulator}'  requirement 
imposed  by  the  FDIC  on  the  public.  The 
changes  are  matters  of  "agency 
organization,  procedure,  or  practice" 
and  are  thus  not  subject  to  the  general 
requirement  of  the  Administrative 
Procedure  Act  (APA)  for  notice  and 
comment,  pursuant  to  5  U.S.C. 
553fb)(A).  The  changes  are  also  routine, 
technical,  non-substantive  cuid 
insignificant  in  nature  and  impact.  They 
are  also  inconsequential  to  the  industry' 
and  the  public,  except  to  the  extent  that 
they  correct  errors,  update  information 
and  improve  access  to  information 
concerning  forms,  instructions  and 
reports  required  by  the  FDIC.  Thus,  the 
FDIC  finds,  for  good  cause,  that  the  APA 
notice-and-comment  provisions  are 
unnecessary.  5  U.S.C.  553(b)(B). 

This  final  rule  is  also  effective 
immediately,  because:  (a)  The  changes 
are  routine,  technical,  and  not 
substantive;  (b)  the  public  does  not  need 
a  delayed  period  of  time  to  conform  or 
adjust;  and  (c)  the  cvurent  part  304 
contains  inaccurate  information  which 
should  be  corrected  as  promptly  as 
possible.  Therefore,  it  is  determined  that 


'  FDIQA  section  121.  12  U.S.C.  1831n(a)(3)(C) 
and  FDICIA  section  122.  12  U.S.C.  1817  note. 


good  cause  exists  for  making  these 
amendments  effective  on  publication  in 
the  Federal  Register,  pursuant  to  5 

U.S.C.  553(d)(3). 

in.  Paperwork  Reduction  Act 

This  final  rule  does  not  create  or 
modif\'  any  collection  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq). 
^Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

IV.  Regulatory  Flexibility  Act 

A  regulator.-  flexibility  analysis  under 
the  Regulatory  Flexibility  Act'(RFA)  is 
required  only  when  an  agency  must 
publish  a  notice  of  proposed 
rulemaking.  5  U.S.C,  603  and  604.  As 
already  noted,  the  FDIC  has  determined 
that  publication  of  a  notice  of  proposed 
rulemaking  is  not  necessar>'  here 
Accordingly,  the  RFA  does  not  require 
a  regulator}'  flexibility  analysis. 

V.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Pub.  L.  104-121)  provides 
generally  for  agencies  to  report  rules  to 
Congress  for  review.  The  reporting 
requirement  is  triggered  when  the  FDIC 
issues  a  final  rule  as  defined  bv  the 
APA.  5  U.S.C.  551.  Because  the  FDIC  is 
issuing  a  final  rule  as  defined  by  the 
APA.  the  FDIC  will  file  the  reports 
required  by  the  SBREFA. 

The  Office  of  Management  and  Budget 
has  determined  that  this  proposal  does 
not  constitute  a  "major"  rule  as  defined 
by  SBREFA. 

VI.  Assessment  of  Federal  Regulations 
and  Policies  on  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pubhc  Law  105-277.  112  Stat.  2681 
(1998). 

List  of  Subjects  in  12  CFR  Part  304 

Bank  deposit  insurance.  Banks, 
banking.  Freedom  of  information. 
Reporting  and  recordkeeping 
requirements. 

Adoption  of  Technical  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  hereby  revises  part 
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304  of  chapter  III  of  title  1 2  of  the  Code 
of  Federal  Regulations,  as  set  forth 
below: 

PART  304— FORMS,  INSTRUCTIONS, 
AND  REPORTS 

Sec. 

304.1  Purpose. 

304.2  Where  to  obtain  forms  and 
instructions. 

304.3  Reports. 

Authority:  5  U.S.C.  552: 12  U.S.C.  1817. 
1831.  1867. 

§304.1    Purpose. 

Part  304  informs  the  public  where  it 
may  obtain  forms  and  instrtictions  for 
reports,  applications,  and  other 
submittals  used  by  the  FDIC.  and  also 
describes  certain  forms  that  are  not 
described  elsewhere  in  FDIC 
regulations. 

§  304.2    Where  to  obtain  forms  and 
instructions. 

Forms  and  instructions  used  in 
connection  with  applications,  reports, 
and  other  submittals  used  by  the  FDIC 
can  be  obtained  by  contacting  the  FDIC 
Public  Information  Center  (801  17th 
Street,  ^4W.,  Washington,  DC  20434: 
telephone:  800-276-6003  or  202-416- 
6940),  except  as  noted  below  in  §  304.3. 
In  addition,  many  forms  and 
instructions  can  be  obtained  from  FDIC 
regional  offices.  A  list  of  FDIC  regional 
offices  can  be  obtained  from  the  FDIC 
Public  Information  Center  or  found  at 
the  FDIC's  web  site  at  http:// 
www.fdic.gov,  or  in  the  directory  of 
FDIC  Law,  Regulations  and  Related  Acts 
published  by  the  FDIC. 

§304.3    Reports. 

(a)  Consolidated  Reports  of  Condition 
and  Income,  Forms  FFIEC  031  and  041. 
Pursuant  to  section  7(a)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1817(a)),  every  national  bank,  state 
member  bank,  and  insured  state 
nonmember  bank  is  required  to  file 
Consolidated  Reports  of  Condition  and 
Income  (also  known  as  the  Call  Report) 
in  accordance  with  the  instructions  for 
these  reports.  All  assets  and  liabilities, 
including  contingent  assets  and 


liabilities,  must  be  reported  in,  or 
otherwise  taken  into  account  in  the 
preparation  of,  the  Call  Report.  The 
FDIC  uses  Call  Report  data  to  calculate 
deposit  insurance  assessments  and 
monitor  the  condition,  performance, 
and  risk  profile  of  individual  banks  and 
the  banking  industry.  Reporting  banks 
must  also  submit  annually  such 
information  on  small  business  and  small 
farm  lending  as  the  FDIC  may  need  to 
assess  the  availability  of  credit  to  these 
sectors  of  the  economy.  The  report 
forms  and  instructions  can  be  obtained 
from  the  Division  of  Supervision,  FDIC, 
Washington.  DC  20429. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3064- 
0052) 

(b)  Report  of  Assets  and  Liabilities  of 
U.S.  Branches  and  Agencies  of  Foreign 
Banks,  Form  FFIEC  002.  Pursuant  to 
section  7(a)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1817(a)),  every 
insured  U.S.  branch  of  a  foreign  bank  is 
required  to  file  a  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  in 
accordance  with  the  instructions  for  the 
report.  All  assets  and  liabilities, 
including  contingent  assets  and 
liabilities,  must  be  reported  in,  or 
otherwise  taken  into  account  in  the 
preparation  of  the  report.  The  FDIC  uses 
the  reported  data  to  calculate  deposit 
insiuance  assessments  and  monitor  the 
condition,  performance,  and  risk  profile 
of  individual  insured  branches  and  the 
banking  industry.  Insured  branches 
must  also  submit  annually  such 
information  on  small  business  and  small 
farm  lending  as  the  FDIC  may  need  to 
assess  the  availability  of  credit  to  these 
sectors  of  the  economy.  Because  the 
Board  of  Governors  of  the  Federal 
Reserve  System  collects  and  processes 
this  report  on  behalf  of  the  FDIC,  the 
report  forms  and  instructions  can  be 
obtained  from  Federal  Reserve  District 
Banks  or  through  the  web  site  of  the 
Federal  Financial  Institutions 
Examination  Council, 

h  ttp  -J/www.ffiec.gov/. 

Forms  Used  by  the  FDIC 


(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  7100- 
0032) 

(c)  Summary  of  Deposits,  Form  FDIC 
8020/05.  Form  8020/05  is  a  report  on 
the  amount  of  deposits  for  each 
authorized  office  of  an  insured  bank 
with  branches;  unit  banks  do  not  report. 
Reports  as  of  June  30  of  each  year  must 
be  submitted  no  later  than  the 
immediately  succeeding  July  31.  The 
report  forms  and  the  instructions  for 
completing  the  reports  will  be  furnished 
to  all  such  banks  by,  or  may  be  obtained 
upon  request  from,  the  Division  of 
Supervision,  FDIC,  550  17th  Street, 
NW.,  Washington.  DC  20429. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3064- 
0061) 

(d)  Notification  of  Performance  of 
Bank  Services,  Form  FDIC  6120/06. 
Pursuant  to  Section  7  of  the  Bank 
Service  Company  Act  (12  U.S.C.  1867), 
as  amended,  FDIC  supervised  banks 
must  notify  the  agency  about  the 
existence  of  a  service  relationship 
within  thirty  days  after  the  making  of 
the  contract  or  the  performance  of  the 
service,  whichever  occiu-s  first.  Form 
FDIC  6120/06  may  be  used  to  satisfy  the 
notice  requirement.  The  form  contains 
identification,  location  and  contact 
information  for  the  bank,  the  servicer, 
and  a  description  of  the  services 
provided.  In  lieu  of  the  form, 
notification  may  be  provided  by  letter. 
Either  the  form  or  the  letter  containing 
the  notice  information  must  be 
submitted  to  the  regional  director — 
Division  of  Supervision  of  the  region  in 
which  the  bank's  main  office  is  located. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3064- 
0029) 

Dated  at  Washington,  DC,  this  9th  day  of 
April,  2002. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

["Forms  Used  by  the  FDIC"  will  not 
appear  in  the  Code  of  Federal 
Regulations.] 


FDIC  1600/04 

FDIC  1600/07 
FDIC  1600/10 


Background  Investigation  Questionnaire  tor  Contractor  Personnel  and 
Management  Officials. 

Background  Investigation  Questionnaire  for  Contractors 

Notice  and  Auttiorization  Pertaining  to  Consumer  Reports  


12  CFR  366.6 

12  CFR  366.6 
12  CFR  366.6 


3064-0072 


3064-0072 
3064-0072 
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Forms  Used  by  the  FDIC — Continued 


Paperwork 

Reduction 

Fotm 

Title 

Reference 

Act  Clear- 
ance Num- 
ber 

FCMC  2100/14  . 

FDIC  2120/16  . 
FDIC  3700/04A 

FDIC  3700/12  . 

FDIC  3700/13  . 

FDIC  3700/29  . 

FDIC  3700/33  . 

FDIC  3700/44  . 

FDIC  5000/24  . 

FDIC  5000/25  . 

FDIC  5000/26  . 

FDIC  5000/27  . 

FDIC  5000/28  . 

FDIC  5000/29  . 

FDIC  5000/31  . 

FDIC  5000/32  . 

FDIC  5000/33  . 

FDIC  5000/34  . 

FDIC  5000/35  . 

FDIC  5000/36  . 

FDIC  6120/06  . 

FDIC  6200/05  . 

FDIC  6200/07  . 

FDIC  6200/09  . 
FDIC  6342/12  . 
FDIC  6420/07  . 
FDIC  6440/12  . 
FDIC  6710/06  . 
FDIC  6710/07  . 

FDIC  6800/03  . 

FDIC  6800/04  . 

FDIC  6800/05  . 

FDIC  8020/05  . 
FFIEC002  

FFIEC  004  

FFIEC009  

FFIEC  009a  .... 
FFIEC  019  

FFIEC  030  

FFIEC  031    

FFIEC  041    

GFIN   

GFIN-W  

GFIN-4  

GFIN-5  

MSD4  

MSD  5 

TA-1    


Applicant  Background  Questionnaire  

Applicant  Certification  Statement 

Contractor  Representations  and  Certifications 

Eligibility  Representations  and  Certifications 

Contractor  Application 

Contractor  Past  Performance  RFP  Reference  Check  Questionnaire  

Contractor  Application  Revision  Request  

Leasing  Representations  and  Certifications  

Amended  Appellate  Budget  Form  

Amended  Bankruptcy  Budget  Form  

Non-Litigation/Transactional  Form 

Appellate  Budget  Form  

Bankruptcy  Budget  Worksheet  

Amended  Bankruptcy  Woritsheet  

Amended  Litigation  PLS  Adversary  Budget  Form 

Amended  Litigation/PLS/Adversary  Budget  Worksheet  

Amended  Non-Litigation/Transactional  Budget  Form 

Bankruptcy  Budget  Form  

Litigation/PLS  Adversary  Budget  Form  

Litigation/PLS/Adversary  Budget  Worksheet 

Notification  of  Performance  of  Bank  Services 

Application  for  Federal  Deposit  Insurance    

Application  for  Federal  Deposit  Insurance  for  Operating  Noninsured  In- 
stitutions. 

Application  for  Consent  to  Exercise  Trust  Powers 

Request  for  Deregistration,  Registered  Transfer  Agent  

Certified  Statement  for  Deposit  Insurance  

Loan/ Application  Register 

Suspicious  Activity  Report  

Application  Pursuant  to  Section  19  of  the  Federal  Deposit  Insurance 
Act. 

Initial  Statement  of  Beneficial  Ownership  of  Secunties  (Fomri  F-7)  

Statement  of  Changes  in  Beneficial  Ownership  (Form  F-8)  

Annual  Statement  of  Changes  in  Beneficial  Ownership  (Form  F-8A) 

Summary  of  Deposits  

Report  of  Assets  and  Liabilities  of  U.S.  Branches  and  Agencies  of  For- 
eign Banks. 

Report  on  Indebtedness  of  Executive  Officers  and  Principal  Share- 
holders and  their  Related  Interests  to  Correspondent  Banks 

Country  Exposure  Report  

Country  Exposure  Information  Report  

Country  Exposure  Report  for  US  Branches  and  Agencies  of  Foreign 
Banks. 

Foreign  Branch  Report  of  Condition  

Consolidated  Reports  of  Condition  and  Income  tor  a  Bank  with  Domes- 
tic and  Foreign  Offices. 

Consolidated  Reports  of  Condition  and  Income  for  a  Bank  with  Domes- 
tic Offices  Only. 

Notice  of  Government  Securities  Broker  or  Govemment  Securities 
Dealer  Activities  to  be  Filed  by  a  Financial  Institution  Under  Section 
15C(a)(1)(B). 

Notice  by  Financial  Institutions  of  Termination  of  Activities  as  a  Gov- 
emment Securities  Broker  or  Govemment  Secunties  Dealer 

Disclosure  Form  for  Person  Associated  With  a  Financial  Institution 
Government  Securities  Broker  or  Dealer 

Uniform  Termination  Notice  for  Person  Associated  With  a  Financial  In- 
stitution Government  Secunties  Broker  or  Dealer 

Uniform  Application  for  Municipal  Secunties  Pnncipal  or  Municipal  Se- 
curities Representative  Associated  With  a  Bank  Municipal  Securities 
Dealer. 

Uniform  Termination  Notice  for  Municipal  Secunties  Pnncipal  or  Munic- 
ipal Securities  Representative  Associated  With  a  Bank  Municipal  Se- 
curities Dealer, 

Transfer  Agent  Registration  and  Amendment  Form  


5  use  7201,  5CFR 
720  07. 

12  CFR  336  4  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  use  1819   1821 

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  366  6  

12  CFR  304  3(d)  

12  CFR  303  21   

12  CFR  303  21    

12  CFR  303.242    ... 

12  CFR  341  5  

12  CFR  327  2  

12  CFR  338  8  , 

12  CFR  353  3  

12  CFR  303  221   

12  CFR  335  111, 

335,611 
12  CFR  335  111, 

335612 
12  CFR  335  111. 

335.613. 
12  CFR  304  3(C)  .... 
12  CFR  304  3(b)  .... 

12  CFR  349  3  

12  CFR  347  305  .. 
12  CFR  347  305  .. 
12  use  3105.  3108 

12  CFR  347  110  .... 
12  CFR  304  3(a)  .... 

12  CFR  304  3(a)..... 

15  use  780-5  

15  use  780-5  

15  use  78o-b  

15  use  780-5  

15  use  780-4  

15USC780-4  


12  CFR  341.3-341.4 


3064-0138 

3064-0121 
3064-0072 
3064-0072 
3064-0072 
3064-0072 
3064-0072 
3064-0072 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0122 
3064-0029 
3064-0001 


3064-0025 
3064-0027 
3064-0057 
7100-0247 
3064-0077 
3064-0018 

3064-0030 

3064-0030 

3064-0030 

3064-0061 
7100-0032 

3064-0023 

3064-0017 
3064-0017 
7100-0213 

3064-001 1 
3064-0052 

3064-0052 

3064-0093 

3064-0093 
3064-0093 
3064-0093 
3064-0022 

3064-0022 

3064-0026 
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Form 


Forms  Used  by  the  FDIC— Continued 


Title 


Certification  of  Income  Eligibility  for  the  Affordable  Housing  Program 
Interagency  Biographical  and  Financial  Report 

Interagency  Banl<  fwlerger  Act  Application  

Interagency  Notice  of  Change  in  Director  or  Senior  Executive  Officer 

Interagency  Notice  of  Change  in  Control  

Purchaser  Eligibility  Certification  


Reference 


Paperwork 
Reduction 
Act  Clear- 
ance Num- 
ber 


1816, 


12  use  1831q 

12  use  1815(a), 
18170). 

12  CFR  303.60-303.67 

12  CFR  303. loo- 
ses. 104. 

12  CFR  303.80-303.87 

12  CFR  340.7  


3064-0116 
3064-0006 

3064-0015 
3064-0097 

3064-0019 
3064-0135 


(PR  Doc.  02-9241  Filed  4-16-02;  8:45  am) 
BILUNC  CODE  6714-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  951 

[No.  2002-15] 
RIN  306»-AB14 

Affordable  Housing  Program 
Amendments 

agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  governing  the  operation  of 
the  Affordable  Housing  Program  (AHP) 
to  improve  the  operation  and 
effectiveness  of  the  AHP.  The  changes 
include:  making  the  requirements  for 
approval  of  post-completion  project 
modifications  the  same  as  the  current 
requirements  for  pre-completion  project 
modifications:  allowing  the  Federal 
Home  Loan  Banks  (Banks)  to  define 
"homeless  household"  for  purposes  of 
scoring  applications  for  AHP  subsidies 
to  finance  housing  for  such  households: 
allowing  the  Banks  to  award  scoring 
points  to  projects  using  Federal 
government  properties,  and  to  projects 
using  non-Federal  government 
properties  conveyed  for  an  amount 
significantly  below  their  fair  market 
value;  permitting  the  Banks  to  allow 
members  or  project  sponsors  to  re-use 
repaid  AHP  direct  subsidy  to  assist 
another  AHP-eligible  household  to 
purchase  or  rehabilitate  an  owner- 
occupied  unit  in  the  same  project: 
permitting  a  Bank  to  allocate  up  to  the 
greater  of  $3  million  or  25  percent  of  its 
annual  required  AHP  contribution  for 
the  subsequent  year  to  the  ciurent  year's 
AHP  competitive  application  program; 
adding  the  Federal  Financial 
Institutions  Examination  Council  as  a 


source  of  area  median  income  data  that 
may  be  used  to  determine  household 
income  eligibility:  removing  the 
requirement  that  the  amount  of  AHP 
subsidies  offered  by  a  Bank  in  each 
funding  period  must  be  comparable; 
removing  the  requirement  that  the 
Banks  must  determine  the  feasibility  of 
projects  before  their  applications  may  be 
scored;  and  allowing  the  Banks  up  to 
one  year  and  120  days  after  completion 
of  a  rental  project  to  review  the 
documentation  received  from  the 
project  owner  for  project  compliance. 
EFFECTIVE  DATE:  The  final  rule  shall  be 
effective  on  May  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  McLean,  Deputy  Director, 
(202)  408-2537,  Melissa  L,  Allen, 
Program  Analyst,  (202)  408-2524.  Office 
of  Policy.  Research  and  Analysis;  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202)  408-2930,  Office  of 
General  Counsel,  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Bank  to  establish  a  program  to  subsidize 
the  interest  rate  on  advances  to 
members  of  the  Bank  System  engaged  in 
lending  for  long-term,  low-  and 
moderate-income,  owner-occupied  and 
affordable  rental  housing  at  subsidized 
interest  rates.  See  12  U.S.C.  1430(j)(l). 
The  Finance  Board  is  required  to 
promulgate  regulations  governing  the 
AHP.  See  12  U.S.C.  1430(i)(l),  (9).  The 
Finance  Board's  existing  regulation 
governing  the  operation  of  the  AHP, 
which  made  comprehensive  revisions  to 
the  AHP,  was  adopted  in  August  1997 
and  became  effective  January  1,  1998. 
See  62  Fl<  41812  (August  4,  1997) 
[codified  at  12  CFR  part  951). 

Various  amendments  have  been  made 
to  the  AHP  regulation  since  1998  in 
order  to  clarify  AHP  requirements  and 
improve  the  operation  and  effectiveness 


of  the  AHP.  The  Banks,  members, 
project  sponsors  and  Finance  Board  staff 
have,  over  the  course  of  implementation 
of  the  AHP,  identified  additional 
amendments  that  it  is  believed  would 
improve  the  operation  and  effectiveness 
of  the  AHP.  On  December  27,  2001,  the 
Finance  Board  published  in  the  Federal 
Register  a  proposed  rule  that  would 
amend  the  AHP  regulation  to  improve 
the  operation  and  effectiveness  of  the 
AHP.  See  66  FR  66813  (December  27, 
2001).  The  proposed  rule  provided  for  a 
60-day  comment  period. 

The  Finance  Board  received 
comments  on  the  proposed  rule  from  41 
parties.  Commenters  included:  9  Banks; 
2  Bank  Affordable  Housing  Advisory 
Councils;  1  financial  services  holding 
company  representing  a  Bank  member; 
25  Native  American  tribal  housing 
authorities,  tribally  designated  housing 
entities,  and  tribes;  1  Native  American 
housing  trade  association;  1  community 
■  development  lender;  1  nonprofit 
housing  lender;  and  1  community 
development  corporations  trade 
association.  Commenters  generally 
supported  some  or  all  of  the  proposed 
amendments.  Comments  that  raised 
issues  beyond  the  scope  of  the  proposed 
rule  changes  are  not  addressed  in  this 
final  rule,  but  will  be  considered  by  the 
Finance  Board  in  any  futiu-e  rulemaking 
imder  the  AHP.  The  provisions  of  the 
proposed  rule  on  which  significant 
comments  were  received  are  discussed 
below. 

n.  Analysis  of  Final  Rule 

A.-  Definitions— §  951.1 

1.  Removal  of  Definition  of  "Homeless 
Household"— §951.1 

For  the  reasons  discussed  in  section 
F.  below,  the  final  rule  removes  the 
definition  of  "homeless  household"  in 
§  951.1  of  the  AHP  regulation,  and 
allows  each  Bank  to  define  the  term  for 
purposes  of  scoring  applications  for 
AHP  subsidy  to  finance  housing  for 
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homeless  households  under 
§951.6(b)(4)(iv)(D). 

2.  Inclusion  of  FFIEC  in  Definition  of 
"Median  Income  for  the  Area" — §951.1 

Under  the  AHP  regulation, 
households  are  eligible  for  AHP 
subsidies  if  they  have  an  income  at  or 
below  the  targeted  income  level, 
expressed  as  a  percentage  of  median 
income  for  the  area,  specified  in  the 
AHP  application.  See  12  CFR 
951.5(b)(1).  951.6(b)(4)(iv)(C).  Section 
951.1  of  the  AHP  regulation  defines 
"median  income  for  the  area"  generally 
as  one  or  more  of  the  following,  as 
determined  by  the  Bank; 

a.  The  median  income  for  thu  area,  as 
published  annually  by  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD); 

b.  The  applicable  median  family 
income,  as  determined  under  26  U.S.C. 
143(f)  and  published  by  a  state  mortgage 
revenue  bond  program; 

c.  The  median  income  for  the  area,  as 
published  by  the  U.S.  Department  of 
Agriculture;  or 

d.  The  median  income  for  any 
definable  geographic  area,  as  published 
by  a  Federal,  state  or  local  government 
entity  for  purposes  of  that  entity's 
housing  programs,  and  approved  by  the 
Finance  Board,  at  the  request  of  a  Bank, 
for  use  under  the  AHP.  See  12  CFR 
951.1. 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  is  a 
Federal  government  source  that 
publishes  updated  median  income  data 
for  areas,  based  on  existing  HUD  median 
income  data.  Since  the  FFIEC  median 
income  data  is  derived  from  existing 
HUD  data,  which  is  a  permissible  source 
of  area  median  income  data  for 
determining  the  income  eligibility  of 
households  under  the  AHP  regulation, 
the  Finance  Board  believes  that  the 
Banks  should  also  be  able  to  use  such 
FFIEC  data  for  determining  household 
income  eligibilit\'.  This  change  would 
be  consistent  with  the  Finance  Board's 
recent  amendment  to  the  definition  of 
"median  income  for  the  area"  in  its 
Community  Investment  Cash  Advance 
(CICA)  Programs  Regulation  to  include 
FFIEC  as  a  source  of  median  income 
data  that  may  be  used  to  determine 
income  eligibility  for  projects  and 
households  funded  under  CICA 
programs.  See  66  FR  50293  (October  3. 
2001)  {codified  at  12  CFR  952.3). 

Therefore,  under  the  proposed  rule, 
new  paragraphs  (l)(ii)  and  (2)(ii)  would 
be  added  to  the  existing  definition  of 
"median  income  for  the  area"  in  §  951.1 
to  include  FFIEC  as  a  data  source,  and 


the  remaining  paragraphs  would  be 
renumbered  accordingly.  Commenters 
generally  supported  this  proposed 
change. 

Accordingly,  the  final  rule  adopts, 
without  change,  the  proposed 
amendments  to  §  951.1  to  include  FFIEC 
as  a  source  of  median  income  data. 

B.  Permitting  Banks  to  Allocate  AHP 
Funds  From  the  Subsequent  Year's 
Required  Annual  AHP  Contribution  to 
the  Current  Year's  Competitive 
Application  Program — §  951.3la)(2l 

The  AHP  regulation  provides  that  in 
cases  where  the  amount  of  AHP 
homeownership  set-aside  funds  applied 
for  by  members  in  a  given  year  exceeds 
the  amount  available  for  that  year,  a 
Bank  may  allocate  up  to  the  greater  of 
S3  million  or  25  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
homeownership  set-aside  programs.  See 
12  CFR  951.3(a)(1).  The  AHP  regulation 
does  not  allow  the  Banks  to  make  a 
similar  allocation  of  AHP  funds  from 
the  subsequent  year's  required  annual 
AHP  contribution  to  the  current  year's 
AHP  competitive  application  program. 
Seel2CFR951..S(a)(2).' 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  number  of  Banks  have  indicated 
that  there  may  be  special  circumstances 
in  which  it  would  be  beneficial  to  have 
the  flexibility  to  allocate  a  portion  of  the 
subsequent  year's  required  AHP 
contribution  to  fund  additional 
applications  in  the  current  year  under 
the  competitive  application  program. 
Such  special  circumstances  could 
include  natural  or  man-made  disasters 
or  other  emergencies,  or  sudden  changes 
in  market  conditions  or  demand  caused 
by  significant  economic  changes,  that 
increase  the  need  for  funds  for 
affordable  housing  projects  in  the 
current  year.  Another  circumstance 
might  be  a  demand  for  additional  AHP 
funds  for  use  in  conjunction  with  a 
special  allocation  of  housing  funds 
made  by  a  Federal,  state  or  local 
government  agencv  in  the  current  vear. 

Several  Bariks  also  have  raised  the 
issue  that  a  change  in  generally 
accepted  accounting  principles  in  the 
United  States,  contained  in  Statement  of 
Financial  Accounting  Standards  (SFAS) 
133,  could  cause  fluctuations  in  a 
Bank's  net  earnings  and  thereby  cause 
fluctuations  in  the  Bank's  required  AHP 


'  Each  Bank  is  required  generally  to  contribute 
annually  to  its  AHP  10  percent  of  its  net  earnings 
for  the  previous  year  If  the  aggregate  amount  of 
such  annual  payments  by  all  of  the  Banks  is  not  at 
least  $100  million,  each  Bank  must  contribute  to  its 
.AHP  its  pro  rata  share  of  SlOO  million.  See  12 
U.S.C.  1430(j)(5). 


contributions  from  year  to  year. 
Allowing  the  Banks  to  allocate  AHP 
funds  from  the  subsequent  year's 
required  AHP  contribution  to  the 
current  year  under  the  competitive 
application  program  would  give  the 
Banks  flexibility  to  mitigate  some  of 
these  vear-to-year  fluctuations  in 
required  AHP  contributions. 

The  Finance  Board  agrees  that 
allowing  allocation  of  AHP  funds  from 
the  subsequent  year's  required  AHP 
contribution  to  the  current  year's 
competitive  application  program  could 
be  beneficial  to  the  AHP  The  Finance 
Board  recognizes  that  allowing  such 
allocation  of  AHP  funds  may  resuh  in 
fewer  AHP  funds  available  for  the 
subsequent  year.  However,  the  overall 
amount  of  AHP  funds  available  would 
not  decrease;  a  portion  of  the  funds 
would  simply  be  available  in  the  current 
year  rather  than  in  the  subsequent  year. 
Moreover,  there  is  no  guarantee  in  any 
case  that  the  amount  of  AHP  funds 
available  in  a  given  year  will  be  the 
same  as  the  amount  available  in  the 
previous  vear.  given  fluctuations  in 
Bank  net  earnings  from  year  to  year. 

Therefore,  under  the  proposed 
amendment  to  §951. 3(a)(2).  a  Bank,  in 
its  discretion,  could  allocate  up  to  the 
greater  of  S3  million  or  25  percent  of  its 
annual  required  AHP  contribution  for 
the  subsequent  year  to  the  current  year's 
competitive  application  program.  This 
authority  would  be  separate  from  and  in 
addition  to  a  Bank's  existing  authority 
to  allocate  up  to  the  greater  of  $3 
million  or  25  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
homeownership  set-aside  programs  at 
such  Bank.  See  12  CFR  951.3(a)(1).  As 
with  the  homeownership  set-aside 
programs,  a  Consumer  Price  Index  (CPI) 
adjustment  provision  would  be 
included  in  the  regulation  for  the 
maximum  dollar  limit  under  the 
competitive  application  program. 
Commenters  generally  supported  these 
proposed  changes. 

Accordingly,  the  final  rule  adopts, 
without  change,  the  proposed 
amendments  to  §  951.3(a)(2)  to  allow  a 
Bank  to  allocate  up  to  the  greater  of  $3 
million  or  25  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
competitive  application  program,  as 
well  as  the  CPI  adjustment  provision. 

C.  Removal  of  Requirement  that  Banks 
Offer  Comparable  Amounts  of  AHP 
Subsidies  in  Each  Funding  Penod— 
§951.6(b)(ll 

The  AHP  regulation  provides  that  the 
amount  of  AHP  subsidies  offered  by  a 
Bank  in  each  funding  period  under  the 


\ 
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competitive  application  program  shall 
be  comparable.  See  12  CFR  951.6(b)(1). 
As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  number  of  Banks  have  suggested 
that  this  requirement  be  removed,  in 
order  to  give  the  Banks  flexibility  to 
offer  different  amounts  of  AHP  funds  in 
each  funding  period  to  coincide  with 
the  funding  cycles  of  other  key  funding 
sources  in  the  Bank's  district,  or  with 
different  demands  based  on  market  or 
housing  construction  cycles.  The 
Finance  Board  agrees  that  it  would  be 
beneficial  for  the  Banks  to  have  greater 
flexibility  to  manage  their  AHP  funding 
in  this  way. 

Therefore,  under  the  proposed  rule, 
the  requirement  in  §951.6(li)(l)  that  the 
amount  of  AHP  subsidies  offered  in 
each  Bank's  funding  period  must  be 
comparable  would  be  removed. 
Commenters  generally  supported  this 
proposed  change. 

Accordingly,  the  final  rule  adopts, 
without  change,  the  proposed 
amendment  to  §  951.6(b)(1)  removing 
the  requirement  that  the  amount  of  AHP 
subsidies  offered  in  each  Bank's  funding 
period  must  be  comparable. 

D.  Removal  of  Requirement  that  Banks 
Determine  Compliance  of  AHP 
Applications  With  Eligibility 
Requirements  Before  Scoring 
Applications— §  951 .6(b)(4)(i) 

The  AHP  regidation  provides  that 
projects  receiving  AHP  subsidies 
pursuant  to  a  Bank's  competitive 
application  program  must  meet  the 
eligibility  requirements  of  the 
repilation.  See  12  CFR  951.5(b).  The 
AHP  regulation  further  provides  that  a 
Bank  shall  score  only  those  applications 
meeting  the  eligibility  requirements  of 
§  951.5(b).  See  12  CFR  951.6(b)(4)(i). 
This  means  that  a  Bank  must  first 
determine  whether  each  application 
received  satisfies  all  of  the  regulatory 
eligibility  requirements,  including  an 
assessment  of  each  project's  financial 
feasibility,  before  the  Bank  may  score 
the  application. 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  number  of  Banks  have 
maintained  that,  given  the  high  volume 
of  applications  received,  it  is 
burdensome  and  time  consiuning  to 
have  to  determine  the  eligibility,  and  in 
particular,  the  financial  feasibility,  of 
each  application  before  the  application 
may  be  scored,  especially  when  many  of 
the  applications  determined  to  be 
eligible  end  up  scoring  too  low  to  be 
awarded  AHP  funds.  The  Banks  have 
suggested  that  it  would  be  more  efficient 
to  be  able  to  score  the  applications  first, 
and  then  determine  their  eligibility 


starting  with  the  highest  scoring 
applications  and  continuing  on  down 
the  list,  until  all  of  the  AHP  subsidy  is 
committed.  The  Finance  Board  agrees 
that  the  Banks  should  have  the 
discretion  to  determine  which  approach 
works  best  for  that  Bank.  Section 
951.5(b)  would  still  require  that  AHP 
subsidy  may  only  be  awarded  to 
projects  meeting  the  regulatory 
eligibility  requirements,  including 
financial  feasibility.  See  12  CFR 
951.5(b). 

Therefore,  under  the  proposed  rule, 
the  requirement  in  §  951.6(b)(4)(i)  that 
the  Bank  score  only  those  applications 
meeting  the  regulatory  eligibility 
requirements  would  be  removed. 
Commenters  generally  supported  this 
proposed  change. 

Accordingly,  the  final  rule  adopts, 
without  change,  the  proposed 
amendment  to  §951.6(b)(4)(i)  removing 
the  requirement  that  the  Bank  score 
only  those  applications  meeting  the 
regulatory  eligibility  requirements. 

E.  Permitting  Banks  to  Award  Scoring 
Points  to  Projects  Using  Properties 
Conveyed  by  the  Federal  Government, 
and  to  Projects  Using  Properties 
Conveyed  by  Non-Federal  Govenmient 
Entities  for  an  Amount  Substantially 
Below  Their  Fair  Market  Value — 
§951.6(b)(4l(iv)(A) 

The  AHP  regulation  includes,  as  one 
of  nine  criteria  for  scoring  AHP 
applications,  the  creation  of  housing 
using  a  significant  proportion  of  units  or 
land  donated  or  conveyed  for  a 
"nominal"  price  by  the  Federal 
government  or  any  agency  or 
instrumentality  thereof,  or  by  any  other 
party.  See  12  CFR  951.6(b)(4)(iv)(A).  A 
"nominal"  price  is  defined  in  the 
regulation  as  a  small,  negligible  amount, 
most  often  one  dollar,  and  may  be 
accompanied  by  modest  expenses 
related  to  the  conveyance  of  the 
property  for  use  by  the  project.  See  12 
CFR  951.6(b)(4)(iv){A).  Scoring  points, 
therefore,  may  not  be  awarded  to 
projects  using  Federal  government  or 
non-Federal  government  properties  that 
were  conveyed  for  more  than  a 
"nominal"  price. 

1.  Properties  Donated  or  Conveyed  by 
the  Federal  Government 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  in  a  number  of  markets  throughout 
the  country,  there  are  substantial 
quantities  of  foreclosed  housing  units 
owned  by  HUD  and  other  Federal 
government  agencies.  Allowing  the 
Banks  to  award  scoring  points  for 
projects  using  properties  conveyed  by 
the  Federal  government,  regardless  of 


the  amounts  charged  for  their 
conveyance,  would  be  consistent  with 
the  Bajik  Act  provisions  encouraging  the 
use  of  AHP  funds  in  projects  involving 
housing  owned  or  held  by  the  Federal 
government,  and  coordination  of  the 
AHP  with  other  Federal  or  federally- 
subsidized  affordable  housing  activities 
to  the  maximum  extent  possible.  See  12 
U.S.C.  1430(j)(3)(B),  (j)(9)(G). 

Therefore,  under  the  proposed  rule, 
§  951.6(b){4)(iv}(A)  would  have  been 
amended  to  provide  that  a  Bank  may 
award  scoring  points  to  projects  using  a 
significant  proportion  of  housing  units 
conveyed  by  the  Federal  government  or 
any  agency  or  instrumentality  thereof, 
"regardless  of  the  amount  charged  for 
such  conveyance."  Commenters 
generally  supported  this  proposed 
change.  A  Bank  commenter  and  Bank 
Affordable  Housing  Advisory  Council 
commenter  argued  that  projects  that 
limit  acquisition  costs  are  better 
positioned  to  charge  low  rents  and, 
therefore,  serve  very  low-income 
households,  and  should  be  able  to 
receive  more  scoring  points  on  that 
basis.  Consequently,  Uiese  commenters 
did  not  want  the  Banks  to  be  required 
to  give  the  same  number  of  scoring 
points  to  projects  using  Federal 
government  properties  conveyed  at 
market  value  as  are  given  to  projects 
using  properties  conveyed  at  below- 
market  value.  The  commenters 
recommended  allowing  the  Banks  to 
decide,  in  their  discretion,  whether  to 
award  variable  scoring  points  that 
would  give  more  points  for  projects 
using  properties  conveyed  for  an 
amount  significantly  below  their  fair 
market  value,  whether  conveyed  by  a 
Federal  or  non-Federal  government 
entity. 

The  regulation  currently  allows  the 
Banks  to  designate  a  scoring  criterion  as 
a  variable-point  criterion  if  there  are 
varying  degrees  to  which  an  application 
satisfies  the  criterion.  See  12  CFR 
951.6(b)(4)(iii).  The  Finance  Board 
agrees  that  the  Banks  should  have 
discretion  to  determine  whether  to 
award  variable  scoring  points  for 
projects  using  properties  conveyed  by 
the  Federal  government,  as  well  as  non- 
Federal  government  entities,  depending 
on  the  amount  charged  for  such 
properties.  The  language  in  proposed 
§  951.6(b)(4)(iv)(A)(5)  would  not 
prohibit  variable  scoring  for  non-Federal 
government  properties,  but  the 
"regardless  of  the  price  of  conveyance" 
language  in  proposed 
§951.6(b)(4)(iv)(A)(2)  for  Federal 
government  properties  could  be 
interpreted  to  prohibit  such  variable 
scoring  for  projects  using  Federal 
government  properties. 
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Accordingly,  consistent  with  the 
proposed  rule,  the  final  rule  removes 
the  "nominal"  price  requirement  for 
properties  conveyed  by  Federal 
government  entities  in 
§  951.6{b)(4)(iv)(A)(2),  and  the  language 
is  clarified  to  allows  for  variable  scoring 
depending  on  the  amount  charged  for 
the  conveyance  of  such  properties.  The 
final  rule  also  corrects  an  oversight  in 
the  proposed  rule  by  allowing  scoring 
points  to  be  awarded  for  projects  using 
a  significant  proportion  of  land 
conveyed  by  a  Federal  government 
entity. 

2.  Properties  Donated  or  Conveyed  by 
Non-Federal  Government  Entities 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  number  of  Banks  also  have 
maintained  that  the  definition  of 
"nominal"  in  the  existing  regulation 
may  be  too  restrictive  in  not  recognizing 
the  variety  of  ways  in  which  properties 
are  being  conveyed  by  non-Federal 
government  entities  to  affordable 
housing  project  sponsors  under  different 
local  market  conditions  in  each  Bank 
district.  For  example,  properties  may  be 
conveyed  to  project  sponsors  for  a  price 
of  one  dollar,  for  a  price  that  is  more 
than  one  dollar  but  significantly  below 
the  property's  fair  market  value,  or  for 
payment  of  liens  on  the  property  such 
as  back  taxes,  or  the  administrative  costs 
of  transferring  the  property,  which  may 
be  more  than  one  dollar  but 
significantly  below  the  property's  fair 
market  value.  The  Banks  have  suggested 
that  the  regulation  should  explicitly 
allow  scoring  points  to  be  awarded  for 
properties  conveyed  from  non-Federal 
government  entities  under  these 
circumstances,  where  the  amounts  paid 
for  the  properties  are  significantly  below 
their  fair  market  value.  The  Finance 
Board  agrees  that  this  could  be 
beneficial  to  the  AHP,  and  that  the 
Banks  should  have  the  discretion  to 
define  what  is  an  amount  significantly 
below  the  fair  market  value  of  the 
property,  since  these  amounts  may  varv 
depending  on  local  market  conditions  in 
each  Bank  district. 

Therefore,  under  the  proposed  rule, 
§  951.6(b)(4)(iv)(A)  would  be  amended 
by  removing  the  "nominal  price" 
requirement  and  adding  language 
clarifying  that  a  Bank  may  award 
scoring  points  for  projects  using  a 
significant  proportion  of  properties 
conveyed  by  a  non-Federal  government 
entity  at  an  amount  that  is  significantly 
below  their  fair  market  value,  as  defined 
by  the  Bank  in  its  AHP  implementation 
plan.  As  noted  above,  the  language  in 
proposed  §951. 6(b)(4)(iv)(A)(3)  does  not 
prohibit  variable  scoring  for  non-Federal 


government  properties,  based  on  the 
amount  charged  for  conveyance  of  the 
property.  Commenters  generally 
supported  the  proposed  change. 

Accordingly,  consistent  witn  the 
proposed  rule,  the  final  rule  adopts  the 
proposed  amendment  to 
§  951.6{b)(4)(iv)(A)(3)  removing  the 
"nominal  price"  requirement  and 
providing  that  a  Bank  may  award 
scoring  points  for  projects  using  a 
significant  proportion  of  properties 
conveyed  by  a  non-Federal  government 
entity  at  an  amount  that  is  significantly 
below  their  fair  market  value,  as  defined 
by  the  Bank  in  its  AHP  implementation 
plan.  The  final  rule  also  corrects  an 
oversight  in  the  proposed  rule  by 
allowing  scoring  points  to  be  awarded 
for  projects  using  a  significant 
proportion  of  land  conveyed  by  a  non- 
Federal  government  entity  for  an 
amount  significantly  below  its  fair 
market  value. 

F.  Removal  of  Definition  of  "Homeless 
Household"  for  Purposes  of  the 
Homeless  Households  Scoring 
Criterion— §  951.6(b)(4)(iv)(D) 

The  AHP  regulation  also  includes  as 
a  scoring  criterion  the  creation  of 
housing  for  homeless  households,  as 
further  described  in  the  regulation.  See 
12  CFR  951.6(b)(4)(iv)(D).  The  term 
"homeless  household"  is  defined  in  the 
regulation  as  a  household  made  up  of 
one  or  more  individuals,  other  than 
individuals  imprisoned  or  otherwise 
detained  pursuant  to  state  or  federal 
law,  who: 

1.  Lack  a  fixed,  regular  and  adequate 
nighttime  residence;  or 

2.  Have  a  primar\'  nighttime  residence 
that  is: 

a.  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentallv  ill); 

b.  An'institution  that  provides  a 
temporary-  residence  for  individuals 
intended  to  be  institutionalized;  or 

c.  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

See  12  CFR  951.1. 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  number  of  Banks  have 
maintained  that  this  definition  of 
"homeless  household  "  should  include 
persons  in  certain  additional  situations 
who  may  be  viewed  as  homeless,  or  at 
imminent  risk  of  homelessness.  For 
example,  although  the  current  definition 
covers  victims  of  domestic  violence 
living  in  organized  shelters,  it  does  not 


cover  victims  of  domestic  violence  in 
rural  areas  where  there  are  no  organized 
shelters  .and  the  victims  may  have  no 
alternative  but  to  live  in  the  homes  of 
their  abusers.  Nor  does  the  definition 
cover  persons  living  in  shared 
overcrowded  housing  in  extremely  cold 
climates  where  there  is  a  shortage  of 
organized  shelters  and  it  is  impossible 
to  surviv^iving  on  the  streets  or  in 
cars.  Oti4p|faations  may  include 
children  IrSplrtn  foster  care  who  are 
about  to  r*adi  the  age  of  18  and  must 
leave  the  foster  care  system,  and 
households  facjng  imminent  loss  of 
their  homes  due  to  condemnation  or 
eviction.  The  Finance  Board  agrees  that 
the  Banks  should  be  able  to  award 
scoring  points  for  projects  serving  these 
additional  types  of  households,  The 
Finance  Board  believes  that  the  Banks 
should  have  the  discretion  to  define 
what  is  a  "homeless  household,"  since 
the  types  of  homeless  households  may 
var\'  depending  on  local  conditions  in 
each  Bank  district.  Allowing  the  Banks 
to  define  what  is  a  "homeless 
household"  would  be  consistent  with 
the  discretionan*'  authority  the  Banks 
already  have  under  the  scoring  criteria 
in  the  AHP  regulation  to  define  and 
provide  preferences  for  other  targeted 
groups,  such  as  special  needs 
households  or  first-time  homebuvers 
See  12  CFR  951.6(b)(4)(iv)(FKJ).  (3). 

Therefore,  under  the  proposed  rule, 
the  definition  of  "homeless  household" 
in  §  951.1  would  be  removed  and 
§  951.6(b)(4)(iv)(D)  would  be  amended 
to  provide  that,  for  purposes  of  scoring 
applications  that  reser\'e  units  for 
"homeless  households,"  a  "homeless 
household"  shall  have  the  meaning  as 
defined  by  the  Bank  in  its  AHP 
implementation  plan.  Commenters 
generally  supported  .this  proposed 
change. 

Accordingly,  the  final  rule  adopts, 
without  change,  the  proposed 
amendments  removing  the  definition  of 
"homeless  household"  from  §951.1. 
and  providing  in  §951.6(b)(4)(iv)(D) 
that,  for  purposes  of  scoring 
applications  that  reserve  units  for 
"homeless  households."  a  "homeless 
household"  shall  have  the  meaning  as 
defined  by  the  Bank  in  its  AHP 
implementation  plan. 

G.  Making  the  Requirementjjar  Post- 
Completion  Modifications'ihe  Same  as 
the  Current  Requirements  for  Pre- 
Completion  Modifications— §§  951.7. 
951.9 

1.  The  AHP  regulation  sets  forth 
different  requirements  that  must  be 
satisfied  in  order  for  a  Bank  to  approve, 
in  its  discretion,  a  modification  to  the 
terms  of  a  project's  approved 
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application,  depending  on  whether  the 
modification  would  be  made  prior  to  or 
after  the  project's  completion.  The 
regulation  provides  that  a  Bank,  in  its 
discretion,  may  approve  a  modification 
request,  including  requests  for 
additional  AHP  subsidy,  made  prior  to 
project  completion,  provided  that: 

a.  The  project,  incorporating  any  such 
changes,  would  meet  the  regulatory 
eligibility  reouirements; 

b.  The  application,  as  reflective  of 
such  changes,  continues  to  score  high 
enough  to  have  been  approved  in  the 
funding  period  in  which  it  was 
originally  scored  and  approved  by  the 
Bank;  and 

c.  There  is  good  cause  for  the 
modification. 

See  12  CFR  951.7. 

2.  A  Bank,  in  its  discretion,  may 
approve  modification  requests,  not 
including  requests  for  additional  AHP 
subsidy,  made  after  project  completion, 
provided  that: 

a.  The  project,  incorporating  any 
material  changes,  would  meet  the 

Tlatory  eligibility  requirements; 
The  application,  as  reflective  of 
such  changes,  continues  to  score  high 
enough  to  have  been  approved  in  the 
funding  period  in  which  it  was 
originally  scored  and  approved  by  the 
Bank; 

c.  The  project  is  in  financial  distress. 
or  is  at  substantial  risk  of  falling  into 
such  distress  (financial  distress 
reauirement);  and 

a.  The  project  sponsor  or  owner  has 
made  best  efforts  to  avoid 
noncompliance  with  the  terms  of  the 
application  for  subsidy  and  the 
requirements  of  the  regulation. 

See  12  CFR  951.9. 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  because  a  Bank  may  not  approve 
additional  AHP  subsidy  for  a  post- 
completion  modification  of  a  project, 
projects  seeking  additional  AHP  subsidy 
would  have  to  submit  a  new  application 
for  subsidy  in  a  regular  competitive 
application  funding  period  and  score 
highly  enough  to  be  approved  in  that 
funding  period.  Projects  may  be  unable 
to  score  successfully  in  the  new  funding 
period  because  the  scoring  criteria  and 
priorities  in  the  new  funding  period 
may  not  be  the  same  as  those  applicable 
in  die  funding  period  when  the  projects 
were  originally  approved.  Some  Banks 
have  argued  that  they  should  be  able  to 
approve  modifications  of  completed 
projects  for  good  cause  even  when  the 
project  is  not  faced  with  financial 
distress,  A  number  of  Banks  also  have 
indicated  that  the  inability  to  provide 
additional  AHP  subsidy  to  completed 
but  troubled  projects  makes  it  difficult 


or  impossible  for  the  Banks  to 
participate  with  other  funding  sources 
in  workout  arrangements  to  help  such 
projects  retain  their  affordable  units  or 
forestall  financial  distress.  The  projects 
may  then  fail  to  comply  with  their  AHP 
regulatory  requirements  or  application 
commitments,  subjecting  them  to 
possible  recapture  of  the  AHP  subsidy. 
See  12  CFR  951.12.  The  Finance  Board 
believes  that  it  would  be  beneficial  for 
such  projects  if  the  Banks  had  more 
flexibility  to  participate  in  such 
workouts. 

Therefore,  under  the  proposed  rule, 
§951.9.  including  the  financial  distress 
requirement,  would  be  removed,  and 
§  951.7  would  be  amended  to  include 
authorization  for  the  Banks,  in  their 
discretion,  to  approve  increases  in 
subsidy  after  project  completion  and  to 
otherwise  make  the  post-completion 
modification  requirements  the  same  as 
those  currently  applicable  to  pre- 
completion  modifications.  Commenters 
generally  supported  these  proposed 
changes. 

The  SUPPLEMENTARY  INFORMATION 
section  of  the  proposed  rule  included  a 
discussion  of  the  requirement  in 
§  951.7(a)(2)  that  a  project,  as  proposed 
to  be  modified,  must  continue  to  score 
high  enough  to  have  been  approved  in 
the  fuijiding  period  in  which  it  was 
originally  scored  and  approved  by  the 
Bank,  in  order  to  be  approved  for  a 
modification.  In  some  cases,  the  project 
may  need  to  be  modified  because  of 
changed  market  conditions,  but  the 
project,  as  modified,  would  not 
continue  to  score  high  enough  to  have 
been  approved  in  its  original  funding 
period.  While  recognizing  this  issue,  the 
Finance  Board  expressed  concern  about 
the  potential  that  modifications  offer  for 
an  applicant  to  manipulate  the  scoring 
system  by  making  overly  optimistic 
commitments  in  its  AHP  application 
that  it  knows  it  cannot  reasonably  meet 
in  order  to  score  successfully,  with  the 
anticipation  of  getting  a  modification 
after  approval  to  reduce  those 
commitments.  The  Finance  Board  noted 
that  it  has  a  waiver  process  that  would 
enable  the  Finance  Board,  upon  a 
showing  of  good  cause,  to  waive  the 
rescoring  requirement  for  a 
modification,  on  a  case-by-case  basis. 
See  12  CFR  907.2.  Based  on  these 
concerns,  under  the  proposed  rule,  the 
rescoring  requirement  in  §  951.7(a)(2) 
would  be  retained. 

Commenters  generally  supported,  and 
one  Bank  in  particular  strongly 
endorsed,  retaining  the  rescoring 
requirement.  One  Bank  commenter 
opposed  retaining  the  rescoring 
requirement  for  post-completion 
modification  requests,  on  the  basis  that 


other  limitations  could  be  incorporated 
into  the  AHP  regulation  to  address  the 
concerns  about  scoring  manipulation. 
The  Bank  suggested  the  adoption  of 
three  standards  for  assessing  post- 
completion  modification  requests  for 
projects  that  cannot  rescore 
successfully,  including  a  requirement 
that  the  Bank  make  a  factual 
determination  that  no  intentional 
manipulation  occiured  or  over- 
commitments were  made  in  the  initial 
AHP  application.  In  the  alternative,  the 
Bank  recommended  that  rescoring  only 
be  required  for  modification  requests 
received  during  the  first  year  after 
project  completion. 

The  Finance  Board's  objective  in 
amending  the  AHP  regulation  is  to  give 
the  Banks  greater  flexibility  in 
determining  how  to  deal  with  post- 
completion  modifications.  The  Finance 
Board's  view  is  that  the  circumstances 
surrounding  an  individual  request  for  a 
post-completion  modification  may  vary 
widely,  and  the  regulatory  standards 
proposed  by  the  Bank  are  likely  to 
reduce  the  Bank's  flexibility  rather  than 
to  increase  it.  For  example,  it  may  be 
difficult  for  a  Bank  to  make  a  factual 
determination  that  there  was  no 
intentional  overcommitting  in  the 
application.  Moreover,  there  may  be 
instances  where  a  post-completion 
modification  would  be  appropriate  even 
if  the  project  sponsor  is  shown  to  have 
overcommitted  in  the  application,  such 
as  where  affordable  units  would  be  lost 
and  their  low-  or  moderate-income 
occupants  displaced  if  the  modification 
were  not  approved.  The  Bank  always 
has  the  discretion  to  set  its  own 
standards,  within  the  existing  regulatory 
framework,  for  approving  or  denying 
modification  requests  that  can 
successfully  rescore.  In  the  case  of 
modification  requests  that  cannot 
rescore  successfully,  a  showing  of  good 
cause  could  form  the  basis  for 
requesting  a  waiver  of  the  rescoring 
requirement  from  the  Finance  Board. 
The  Finance  Board  does  not  believe  that 
requiring  a  Bank  to  obtain  a  waiver  from 
the  Finance  Board  if  a  modification 
request  cannot  rescore  successfully 
would  impose  such  an  undue  burden  on 
the  Bank  as  to  warrant  a  change  in  the 
long-standing  requirement  for  rescoring 
of  modification  requests.  The  Finance 
Board  also  does  not  agree  that  the 
Bank's  alternative  proposal  of  a  one-year 
time  limit  for  the  rescoring  requirement 
will  eliminate  the  possible  incentive  to 
manipulate  the  scoring  system. 
Therefore,  the  final  rule  does  not  adopt 
the  Bank's  suggestions  to  remove  the 
rescoring  requirement,  or  to  limit  the 
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time  period  for  rescoring  of  post- 
completion  modification  requests. 

Accordingly,  the  final  rule  adopts, 
without  change,  the  proposed 
amendment  removing  §951.9,  including 
the  financial  distress  requirement,  and 
the  proposed  amendment  to  §951.7 
authorizing  the  Banks,  in  their 
discretion,  to  approve  increases  in  AHP 
subsidy  after  project  completion  and 
otherwise  making  the  post-completion 
modification  requirements  the  same  as 
those  currently  applicable  to  pre- 
completion  modifications. 

H.  Providing  the  Banks  With  Up  to  One 
Year  and  120  Days  From  Rental  Project 
Completion  to  Complete  the  Initial 
Monitoring  of  Such  Project — 
§951.W(c)(2) 

1.  The  AHP  regulation  provides  that 
within  the  first  year  after  completion  of 
a  rental  project,  the  project  owner  must: 

a.  Certify  to  the  Bank  that  the  services 
and  activities  committed  to  in  the  AHP 
application  have  been  provided  in 
cormection  with  the  project;  and 

b.  Provide  a  list  of  actual  tenant  rents 
and  incomes  to  the  Bank,  and  certify 
that  the  tenant  rents  and  incomes  are 
accurate  and  in  compliance  with  the 
rent  and  income  targeting  commitments 
made  in  the  AHP  application,  and  that 
the  project  is  habitable. 
Seel2CFR951.10{a)(2)(ii). 

2.  The  regulation  further  provides  that 
each  Bank  must  take  the  steps  necessary 
to  determine  that: 

a.  Within  the  first  year  after 
completion  of  a  rental  project,  the 
services  and  activities  committed  to  in 
the  AHP  application  have  been 
provided  in  cormection  with  the  project: 

and 

b.  The  AHP  subsidies  were  used  for 
eligible  purposes,  the  project's  actual 
costs  were  reasonable  and  customary  in 
accordance  with  the  Bank's  project 
feasibility  guidelines,  and  the  subsidies 
were  necessary  for  the  financial 
feasibility  of  the  project,  as  cmrently 
structured. 

See  12  CFR  951.10(c)(2). 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  number  of  Banks  have  indicated 
that  if  a  rental  project  ov«ier  does  not 
provide  its  certifications  and  other 
documentation  to  the  Bank  until  late  in 
the  first  year  after  project  completion, 
the  Bank  may  not  be  able  to  complete 
its  reviews  of  the  documentation  and 
make  its  determinations  of  compliance 
under  §  951.10(c)(2)  by  the  end  of  that 
year,  as  prescribed  by  the  regulation. 
The  suggestion  has  been  made  that  the 
Banks  be  given  some  additional 
reasonable  period  of  time  after  receipt  of 
the  project  ov^mers'  documentation  to 


conduct  their  own  review  and 
compliance  determinations. 

The  Finance  Board  concurs  that  the 
Banks  should  have  sufficient  time  to 
complete  the  compliance  reviews.  The 
Finance  Board  also  believes  that  this 
time  period  should  apply  not  only  for 
completing  the  services  and  activities 
review,  but  also  for  the  review  of 
eligible  purposes,  actual  costs  and 
feasibility  required  under  existing 
§951.10(c)(2)(ii). 

Therefore,  §  951.10(c)(2)  of  the 
proposed  rule  would  have  been 
amended  to  require  each  Bank  to 
complete  the  compliance  reviews 
required  thereunder  within  120  days 
after  receiving  the  rental  project  owner 
documentation. 

Commenters  generally  supported  this 
proposed  change.  One  Bank  commenter 
supported  the  change,  provided  the 
Banks  would  still  have  up  to  one  year 
from  project  completion  to  complete  the 
compliance  review.  The  Finance  Board 
agrees  that,  consistent  with  the  existing 
regulatory  monitoring  framework  for 
rental  projects,  the  review  period  should 
commence  from  the  date  of  project 
completion  rather  than  from  the  date  of 
receipt  of  the  project  documentation. 
The  Finance  Board  also  has  determined 
that,  regardless  of  when  the 
documentation  is  received  during  the 
first  year  after  project  completion,  for 
ease  of  implementation,  the  Banks 
should  have  up  to  one  year  and  120 
days  from  the  date  of  project  completion 
to  complete  their  compliance  reviews. 

Accordingly,  the  final  rule  revises 
§  951.10(c)(2)  to  provide  that  each  Bank 
must  complete  the  compliance  reviews 
required  thereunder  within  one  year 
and  120  days  after  rental  project 
completion. 

/.  Bank  Authority  To  Allow  Re-Use  by 
Members  or  Project  Sponsors  of  Repaid 
AHP  Direct  Subsidies  in  the  Same 
Owner-Occupied  Project — 
§§951.3(b)(l)(ixj:  951.8(b)(2),  (c)(5): 
951.10(a)(l)(i),  (b)(l)(ii).  (c)(1); 
951.12(e)(2):  951.13(d)(1) 

1.  Authority  of  Banks,  in  Their 
Discretion,  To  Adopt  Re-Use  Programs 
For  Repaid  AHP  Direct  Subsidy— 
§§951.3(b)(l)(ix),  951.12(e)(2) 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  prior  to  1995,  sponsors  of  owner- 
occupied  projects  were  allowed  to  re- 
use repaid  AHP  direct  subsidies  to 
provide  the  same  kind  of  direct  subsidy 
assistance  to  other  eligible  households 
in  the  same  project  in  accordance  with 
the  project  sponsor's  approved  AHP 
application.  In  1995,  the  Finance  Board 
discontinued  authorization  of  AHP 


direct  subsidy  re-use  programs  for  new 
AHP  projects,  pending  a  comprehensive 
review  and  revision  of  the  AHP 
regulation. 

The  current  .\HP  regulation,  which 
went  into  effect  in  1998,  continues  to 
prohibit  such  re-use  of  repaid  AHP 
direct  subsidies  by  members  or  project 
sponsors.  Specifically,  §  951.13(d)(1)  of 
the  AHP  regulation  provides  generally 
that  a  member  must  ensure  that  an 
owner-occupied  unit  that  is  purchased, 
constructed,  or  rehabilitated  with  the 
proceeds  of  an  AHP  direct  subsidy  is 
subject  to  a  deed  restriction  or  other 
retention  agreement  requiring  that  if  the 
unit  is  sold  to  an  income-ineligible 
household  or  refinanced  prior  to  the  end 
of  the  five-year  retention  period  and  is 
no  longer  subject  to  a  deed  restriction, 
a  pro  rata  share  of  the  subsidy  shall  be 
repaid  to  the  Bank.  See  12  CFR 
951.13(d)(1).  The  Bank  must  use  these 
repaid  AHP  subsidies  to  fund  project 
modifications,  interest-rate  increases  in 
approved  projects,  homeownership  set- 
aside  applications,  or  an  approved 
alternate  project  if  sufficient  other  funds 
are  available.  See  12  CFR  951.8(c)(4), 
951.12(e),  951.14(a)(2). 

A  number  of  Banks  and  project 
sponsors  have  requested  that  the 
Finance  Board  allow  members,  in  the 
case  of  AHP  direct  subsidies  provided 
through  a  homeownership  set-aside 
program,  or  project  sponsors,  in  the  case 
of  AHP  direct  subsidies  provided 
through  the  competitive  application 
program,  to  re-use  repaid  AHP  direct 
subsidies  in  the  same  project  in  the 
ways  described  above.  The  Banks  and* 
project  sponsors  maintain  that  allowing 
such  re-use  of  repaid  direct  subsidies 
can  be  an  efficient  use  of  AHP  subsidies 
The  amounts  repaid  generally  would  be 
quite  small,  the  project  sponsor  would 
receive  no  additional  AHP  subsidy  from 
the  Bank,  and  the  re-used  AHP  subsidy 
would  continue  to  assist  other  AHP- 
eligible  households  in  the  same  project 
in  accordance  with  the  original  AHP 
application  commitments.  Any 
household  assisted  through  the  re-use  of 
repaid  direct  subsidy  would  be  subject 
to  a  new  five-vear  retention  agreement. 
See  12  CFR  951.5(a)(5).  951.13(d)(1). 
Permitting  such  re-use  of  repaid  direct 
subsidies  could  help  those  project 
sponsors  whose  projects  are  aimed  at 
maintaining  a  core  of  homeowners  in 
particular  areas  to  proiriu.;e 
neighborhood  stabilization  and 
revitalization  in  those  areas.  For  the 
reasons  discussed  above,  the  Finance 
Board  agrees  that  the  Banks  should  have 
the  authority  to  allow  the  re-use  of 
repaid  AHP  subsidies  in  the  same 
project. 
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Therefore,  under  §  951.12(e)(2)  of  the 
proposed  rule,  members  or  project 
sponsors  would  be  able  to  re-use  repaid 
AHP  direct  subsidies  in  the  same  project 
if  authorized  by  the  Bank,  in  its 
discretion,  in  its  AHP  implementation 
plan  and  witliin  the  time  period 
specified  by  the  Bank  in  the  plan. 
Commenters  generally  supported  this 
proposed  change. 

Accordingly,  consistent  with  the 
proposed  rule,  §951. 12(e)(2)  of  the  final 
rule  generally  authorizes  each  Bank  to 
adopt  AHP  direct  subsidy  re-use 
programs.  The  final  rule  makes  some 
tecb^cal  changes  to  the  language  in 
§  951.12(e)(2)  to  provide  greater  clarity, 
and  makes  a  conforming  change  to 
§  951.3(b)(1)  by  adding  paragraph  (ix), 
which  requires  each  Bank  to  include  in 
its  AHP  implementation  plan  any 
requirements,  including  time  limits,  for 
re-use  of  AHP  direct  subsidies. 

2.  Inclusion  of  Rehabilitation  Costs  as 
Eligible  Re-Use  Costs— §  951.12(e)(2) 

As  discussed  in  the  SUPPLEMErfTARY 
MFOfWATION  section  of  the  proposed 
rule,  the  Finance  Board  intended  that 
repaid  AHP  direct  subsidy  be  eligible 
for  re-use  for  the  same  purposes  as  the 
original  use  of  the  subsidy,  i.e.,  for 
downpayment,  closing  cost, 
rehabilitation  or  interest  rate  buydown 
assistance.  A  commenter  noted  that  the 
language  in  proposed  §  951.12(e)(2)  did 
not  specifically  include  rehabilitation 
costs  as  an  eligible  use  of  repaid  AHP 
subsidy. 

Accordingly,  §951. 12(e)(2)  of  the  final 
rule  corrects  this  omission  by  adding 
rehabilitation  costs  as  an  eligible  use  of 
repaid  AHP  direct  subsidy. 

3.  Authority  of  Banks,  in  Their 
Discretion,  to  Require  Retiun  of  Repaid 
AHP  Direct  Subsidy  to  the  Bank  For  Re- 
Use,  or  to  Permit  Member  or  Project 
Sponsor  to  Retain  Repaid  AHP  Direct 
Subsidy  For  Re-Use— §§951. 12(e)(2), 
951.13(d)(1) 

As  discussed  in  the  SUPPLEMENTARY 
MRMMATKM  section  of  the  proposed 
rule,  because  of  concerns  about 
members  or  project  sponsors  being  able 
to  earn  interest  on  idle  repaid  direct 
subsidies  pending  their  re-use,  the 
proposed  nde  would  have  retained  the 
current  regulatory  requirement  that  any 
repaid  AIO*  direct  subsidy  must  bu 
returned  to  the  Bank.  See  12  CFR 
951.13(d)(1).  The  Bank  then  would  re- 
disburse  the  subsidy  to  the  member  or 
project  sponsor  for  another  eligible 
household  in  the  same  project.  Several 
Bank  commenters  opposed  this 
requirement  on  the  basis  that  it  would 
be  so  oimbersome,  inefficient  and 
costly  to  administer  as  to  negate  the 


benefit  that  might  otherwise  be  realized 
from  an  AHP  subsidy  re-use  program. 
One  Bank  stated  that  the  amount  of 
interest  earned  on  modest  amounts  of 
repaid  AHP  direct  subsidy  over 
relatively  brief  periods  of  time  would  be 
minimal  and,  therefore,  the  repaid 
subsidy  should  not  have  to  be  returned 
to  the  Bank.  Another  Bank 
recommended  adopting  a  "materiality" 
test  under  which  the  Banks  would  be 
allowed  to  determine,  in  their  AHP 
implementation  plans,  whether  to 
require  the  return  to  the  Bank  of  repaid 
AHP  subsidy  of  55,000  or  less,  provided 
that  repaid  subsidy  not  retiuned  to  the 
Bank  be  held  by  the  member  or  project 
sponsor  in  a  non-interest-bearing 
account  pending  re-use.  Another  Bank 
stated  that  any  concerns  about  idle 
repaid  subsidy  could  be  addressed  by 
requiring  the  Banks  to  establish  in  their 
AHP  implementation  plans  appropriate 
accounting  and  use  controls,  such  as 
additional  reporting  requirements, 
certifications  by  members  or  project 
sponsors,  or  the  right  to  audit  members' 
or  project  sponsors'  books  and  records. 
The  Bank  noted  that  such  safeguards, 
coupled  with  the  existing  provisions  of 
§  951.13(d)(1),  which-require  the 
execution  of  new  five-year  retention 
agreements  for  each  new  household 
assisted  with  AHP  subsidy,  should 
ensure  that  repaid  AHP  subsidy  is  re- 
used both  promptly  and  appropriately. 

The  Finance  Board  agrees  that 
existing  monitoring  requirements,  as 
well  as  new  disbursement  and 
monitoring  requirements  included  in 
the  final  rule  and  discussed  further 
below  in  section  1.4. ,  should  ensure  that 
any  repaid  AHP  subsidy  retained  by  a 
member  or  project  sponsor  will  be  re- 
used promptly  and  in  compliance  with 
the  requirements  of  the  AHP  regulation 
and  the  commitments  of  the  approved 
AHP  application. 

Accordingly,  §  951.12(e)(2)  of  the  final 
rule  provides  that  the  Bank  shall  have 
discretion,  as  provided  in  its  AHP 
implementation  plan,  to  determine 
whether  to  allow  members  and  project 
sponsors  to  retain  repaid  AHP  direct 
subsidies  for  re-use  in  the  same  project, 
or  to  require  their  repayment  to  the 
Bank  for  subsequent  disbiusement  by 
the  Bank  to  the  members  or  project 
sponsors  for  re-use  in  the  same  project. 
If  a  Bank  should  decide  to  allow 
members  or  project  sponsors  to  retain 
repaid  AHP  direct  subsidies  for  re-use, 
the  Bank  would  have  the  discretion  to 
determine  any  requirements  to  place  on 
the  project  sponsor's  administration  of 
those  funds  during  the  period  before 
their  re-use. 

The  final  rule  also  makes  conforming 
changes  to  §  951.13(d)(1),  which 


requires  execution  of  a  five-year 
retention  agreement  for  each  new 
household  assisted  with  AHP  direct 
subsidy,  including  re-used  AHP  direct 
subsidy,  to  incorporate  the  repayment 
obligations  to  the  Bank,  or  to  the 
member  or  project  sponsor,  depending 
on  whether  or  not  the  Bank  has 
authorized  retention  and  re-use  of. 
repaid  AHP  direct  subsidy  by  the 
member  or  project  sponsor. 

4.  Disbursement  and  Initial  Monitoring 
Requirements  for  Re-Use  of  Repaid  AHP 
Direct  Subsidies— §§  951.8(b)(2),  (c)(5); 
951.10(a)(l)(ii),  (b)(l)(ii),  (c)(1) 

a.  Notice  to  Bank  and  Member  of 
Disbursement  of  Repaid  AHP  Direct 
Subsidies  Under  Homeownership  Set- 
Aside  Program  and  Competitive 
Application  Program — §  951.8(b)(2), 
(c)(5) 

In  order  to  ensure  the  timely  use  of 
repaid  AHP  direct  subsidies, 
§  951.12(e)(2)  of  the  final  rule, 
consistent  with  the  proposed  rule, 
requires  a  Bank  to  specify  in  its  AHP 
implementation  plan  the  time  period 
within  which  the  repaid  subsidies  must 
be  re-used  for  an  eligible  household. 
Under  the  proposed  rule,  the  repaid 
subsidies  would  have  been  repaid  to  the 
Bank.  Since  the  Bank  would  have  been 
re-disbursing  the  repaid  subsidies  to  the 
member  for  re-use  imder  both  the 
homeownership  set-aside  program  and 
the  competitive  application  program, 
the  Bank  would  have  been  able  to 
verify,  upon  its  disbiirsement  of  the 
repaid  subsidies,  whether  the  re-use  was 
in  compliance  with  the  requirements  of 
the  AHP  regidation  and  the 
commitments  of  the  approved  AHP 
application. 

However,  under  §951. 12(e)(2)  of  the 
final  rule,  a  member  or  project  sponsor, 
pursuant  to  the  homeownership  set- 
aside  program  or  competitive 
application  program,  respectively,  may, 
if  authorized  by  the  Bank,  retain  the 
repaid  subsidies  for  re-use  rather  than 
return  them  to  the  Bank  for  subsequent 
disbiu-sement.  Under  the  current  AHP 
regulation,  prior  to  initial  disbiusement 
of  homeownership  set-aside  funds  by  a 
Bank  to  a  member,  the  Bank  must 
require  the  member  to  certify  that  the 
funds  will  be  provided  to  a  household 
meeting  the  eligibility  requirements  of 
§  951.5(a)(2)  and  that  they  will  be 
provided  in  accordance  with  the 
homebuyer  coimseling  requirements  of 
§  951.5(a)(7),  if  applicable.  In  order  for 
the  Bank  to  be  able  to  verify  compliance 
of  the  re-use  of  hopieownership  set- 
aside  funds  that  have  been  repaid  to  and 
retained  by  a  member,  the  Bank  would 
need  to  receive  a  certification  from  the 
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member  prior  to  disbursement  by  the 
member  of  the  repaid  subsidy. 

Accordingly,  the  final  rule  amends 
§  951.8(b)(2)  by  adding  a  requirement 
that  prior  to  disbursement  by  a  member 
of  homeownership  set-aside  funds 
repaid  to  and  retained  by  such  member, 
the  Bank  shall  require  the  member  to 
provide  a  certification  to  the  Bank  on 
household  eligibility  and  homebuyer 
counseling  requirements,  if  applicable. 

In  addition,  in  order  for  the  Bank  and 
the  member  to  be  able  to  verify 
compliance  of  the  re-use  of  subsidies 
repaid  to  and  retained  by  the  project 
sponsor  under  the  competitive 
application  program  (see  further 
discussion  of  initial  monitoring 
requirements  in  sections  I.4.c.  and  d. 
below),  the  Bank  and  member  would 
need  to  be  notified  of  when  the  repaid 
subsidies  are  being  re-used  by  the 
project  sponsor. 

Accordingly,  the  final  rule  amends 
§  951.8  by  adding  paragraph  (c)(5), 
which  requires  that,  prior  to 
disbursement  by  a  project  sponsor  of 
AHP  subsidy  repaid  to  and  retained  by 
such  project  sponsor,  the  project 
sponsor  shall  provide  written  notice  to 
the  member  and  the  Bank  of  its  intent 
to  disburse  the  repaid  subsidy  to  a 
household  satisfying  the  requirements 
of  the  AHP  regulation  and  the 
commitments  in  the  approved  AHP 
application. 

b.  Initial  Monitoring  Requirements  for 
Project  Sponsors  Under  Competitive 
AppUcation  Program— §  951.10(a)(l)(i) 

Under  the  initial  monitoring 
requirements  of  the  existing  AHP 
regulation,  where  AHP  subsidies  are 
used  under  the  competitive  application 
program  to  finance  the  purchase  of 
owner-occupied  units,  project  sponsors 
must  maintain  household  income 
verification  documentation  available  for 
review  by  the  member  or  the  Bank.  See 
12  CFR  951.10(a)(l)(i).  The  final  rule 
makes  this  provision  applicable  where 
AHP  subsidies  are  used  initially  under 
the  competitive  application  program  to 
finance  the  rehabilitation  of  owner- 
occupied  units,  a  technical  oversight  in 
the  existing  regulation.  This  provision 
also  applies  where  AHP  subsidies 
approved  under  the  competitive 
application  program  are  repaid  and 
provided  to  new  eligible  households  in 
the  same  project,  pursuant  to  a  Bank's 
subsidy  re-use  program. 

c.  Initial  Monitoring  Requirements  for 
Members  Under  CompetitiTe 
Application  Program— §  951.10(b)(l)(ii) 

Under  the  initial  monitoring 
requirements  of  the  existing  AHP 
regulation,  within  one  year  after 


disbursement  to  an  owner-occupied 
project  of  all  approved  AHP  subsidies 
under  the  competitive  application 
program,  the  member  must  review  the 
project  documentation  and  certify'  to  the 
Bank  that: 

(i)  The  AHP  subsidies  have  been  used 
according  to  the  commitments  made  in 
the  approved  AHP  application:  and 

(ii)  The  AHP-assisted  units  are  subject 
to  deed  restrictions  or  other  legally 
enforceable  retention  agreements  or 
;nechanisms  meeting  the  requirements 
of  §  951.13(d)(1).  See  12  CFR 
951.10fb)(l)(ii).  This  one-year  time 
frame  would  not  be  feasible  under  a 
subsidy  re-use  program,  where  AHP 
subsidies  may  be  repaid  and  re-used  at 
any  time.  Under  a  subsidy  re-use 
program,  the  member  should  be 
reviewing  the  project  documentation 
and  making  the  required  certifications 
within  some  reasonable  period  of  time 
after  each  re-use  of  repaid  subsidy.  The 
Finance  Board  believes  that  60  days 
would  be  such  a  reasonable  time  period. 

Accordingly,  the  final  rule  amends 
§951.10(b)(l)(ii)  to  provide  that,  within 
60  days  after  receipt  of  a  notice  of 
disbursement  of  repaid  subsidy 
provided  by  the  project  sponsor 
pursuant  to  §  951.8(c)(5).  the  member 
must  review  the  project  documentation 
and  make  the  certification  on  re-use  of 
the  AHP  subsidy  and  existence  of  the 
retention  agreement. 

d.  Initial  Monitoring  Reqiiirements  for 
Banks  Under  Competitive  Application 
Program— §951.10(cMl) 

The  initial  monitoring  requirements 
of  the  existing  AHP  regulation  provide 
generally  that  a  Bank  must  take  the 
steps  necessary  to  determine,  based  on 
a  review  of  the  documentation  for  a 
sample  of  projects  and  units  within  one 
year  of  receiving  the  member 
certifications  described  above,  that: 

(i)  The  households  receiving  the  AHP 
subsidies  under  the  competitive 
application  program  were  income- 
eligible; 

(li)  The  AHP  subsidies  were  used  for 
eligible  purposes,  the  project's  actual 
costs  were  reasonable  and  customary  in 
accordance  with  the  Bank's  project 
feasibility  guidelines,  and  the  subsidies 
were  necessary  for  the  financial 
feasibility  of  the  project;  and 

(iii)  The  AHP-assisted  units  are 
subject  to  legally  enforceable  retention 
agreements  meeting  the  requirements  of 
§  951.13(d)(1). 

See  12  CFR  951.10(c)(1).  As  discussed 
above,  this  one-year  time  fi-ame  would 
not  be  feasible  under  a  subsidy  re-use 
program,  nor  is  the  sampling  approach 
appropriate,  where  AHP  subsidies  may 
be  repaid  and  re- used,  and 


accompanying  certifications  received 
from  members,  at  any  time.  Rather,  the 
Bank  should  be  reviewing  the  project 
documentation  and  member 
certification  for  each  re-use  of  repaid 
subsidy  upon  receipt  by  the  Bank  of 
such  certification. 

Accordingly,  the  final  rule  amends 
§  951.10(c)(1)  to  provide  that  the  Bank 
must  review  the  project  documentation 
and  member  certification  for  each 
disbursement  of  repaid  AHP  subsidy 
under  a  subsidy  re-use  program,  upon 
receipt  of  such  certification. 

/.  AHP  Subsidy  He-i'se  Programs 
Involving  Loan  Pools 

Proposed  §951  13(c)(l)jKii)  would 
have  allowed  the  Banks  to  authorize  the 
re-use  of  the  unused  A)4P  interest  rate 
subsidy  of  prepaid  mortgage  loans  to 
subsidize  the  interest  rate  on  another 
mortgage  loan  to  an  eligible  household 
that  replaced  the  prepaid  mortgage  loan 
in  a  pool  of  mortgage  loans  held  by  the 
member.  The  only  comments  received 
on  this  proposal  were  from  four  entities 
that  currently  participate  together  in  a 
particular  type  of  Alff-assisted  loan 
pool  transaction  in  one  Bank  district 
The  commenters  indicated  that  the 
actual  loan  pool  structure  used  in  this 
transaction  is  different  from  the 
structure  set  forth  in  the  proposed  rule. 
The  commenters  recommended  that  the 
final  rule  authorize  the  re-use  of  unused 
AHP  subsidy  in  the  type  of  loan  pool 
structiire  used  by  the  commenters.  The 
commenters  also  recommended  that  the 
current  regulatory  five-year  retention 
period  requirement  for  owner-occupied 
projects,  which  applies  to  individual 
mortgage  loans  within  the  pool,  be 
amended  to  apply  broadly  to  a  pool  of 
AHP-assisted  mortgage  loans.  See  12 
CFR  951.13(c)(4),  (d)(1). 

The  commenters'  loan  pool  proposal 
differs  significantly  from  the  loan  pool    . 
proposal  set  forth  in  the  proposed  rule, 
and  Finance  Board  staff  has  determined 
that  additional  information  is  needed  on 
the  natxire  of  this  proposal  before  a 
determination  can  be  made  on  whether 
to  authorize  the  re-use  of  unused  AHP 
subsidy  in  such  a  transaction. 

m.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  piu-suant  to 
the  Paperwork  Reduction  Act  of  1995 
See  44  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

rv.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities."  as  defined 
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in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Thus,  in  accordance 
with  section  605(b)  of  the  RFA.  5  U.S.C. 
605(b).  the  Finance  Board  hereby 
certifies  that  the  final  rule  will  not  haye 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  inl2  CFR  Part  951 

Community  deyelopment.  Credit, 
Federal  home  loan  banks,  Housing. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  part  951.  title  12. 
chapter  IX,  Code  of  Federal  Regulations, 
as  follows: 

PART  951— AFFORDABLE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  951 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1430(j]. 

2.  Amend  §951.1  by: 

a.  Removing  the  definition  of 
"Homeless  household';  and 

b.  In  the  definition  of  "Median 
income  for  the  area",  redesignating 
paragraphs  (l)(ii)  through  (l)(iv)  and 
paragraph  (2)(ii)  as  paragraphs  (l)(iii) 
through  (l)(v)  and  paragraph  (2)(iii), 
respectively;  and  adding  new 
paragraphs  (l)(ii)  and  (2)(ii). 

The  revisions  read  as  follows; 

§951.1     Definitions. 

***** 

Median  income  for  the  area. 

(D*  *  * 

(ii)  The  median  income  for  the  area 
obtained  from  the  Federal  Financial 
Institutions  Examination  Council; 

***** 

(2)*   *   * 

(ii)  The  median  income  for  the  area 
obtained  from  the  Federal  Financial 
Institutions  Examination  Council; 

***** 

3.  Amend  §951.3  by; 

a.  Revising  paragraph  (a)(2); 

b.  In  paragraph  (b)(l)(vii).  removing 
the  word  "and"  at  the  end  of  the 
paragraph; 

c.  In  paragraph  (b)(l)(viii),  removing 
the  period  at  the  end  of  the  paragraph 
and  adding  ";  and"  in  its  place:  and 

d.  Adding  paragraph  (b)(l)(ix). 
The  additions  and  revisions  read  as 

follows; 

§  951 .3    Operation  of  program  and 
adoption  of  AHP  impiementation  pian. 

(a)  *  *  * 

(2)  Competitive  application  program. 
That  portion  of  a  Bank's  required  annual 
AHP  contribution  that  is  not  set  aside  to 
fund  homeownership  set-aside 
programs  shall  be  provided  to  members 


through  a  competitive  application 
program,  pursuant  to  the  requirements 
of  this  part.  A  Bank  may  allocate  up  to 
the  greater  of  S3  million  or  25  percent 
of  its  annual  required  AHP  contribution 
for  the  subsequent  year  to  the  current 
year's  competitive  application  program. 
Beginning  in  2002  and  for  subsequent 
years,  the  maximum  dollar  limit  set 
forth  in  this  paragraph  (a)(2)  shall  be 
adjusted  annually  by  the  Finance  Board 
to  reflect  any  percentage  increase  in  the 
preceding  year's  Consumer  Price  Index   . 
(CPI)  for  all  urban  consumers,  as 
published  by  the  Department  of  Labor. 
Each  year,  as  soon  as  practicable  after 
the  publication  of  the  previous  year's 
CPI.  the  Finance  Board  shall  publish 
notice  by  Federal  Register,  distribution 
of  a  memorandum,  or  otherwise,  of  the 
CPI-adjusted  limit  on  the  maximum 
competitive  application  dollar  amount. 

(b)  *   *   * 

(D*   *   * 

(ix)  Any  requirements,  including  time 
limits,  for  re-use  of  repaid  AHP  direct 
subsidy,  adopted  bv  the  Bank  pursuant 
to  §951. 12(e)(2). 

*  *  *  -k  * 

4.  Amend  §951.6  by: 

a.  Removing  the  last  sentence  in 
paragraph  fb)(l); 

b.  Removing  the  first  sentence  in 
paragraph  (b)(4)(i); 

c.  Revising  paragraph  (b)(4)(iv)(A); 
and 

d.  Revising  paragraph  (b)(4)(iv)(D). 
The  revisions  read  as  follows; 

§  951 .6    Procedure  for  approvai  of 
applications  for  funding. 

***** 

(b)  *   *  * 

(4)  *   *   * 

(iv)  *   *   * 

(A)  Use  of  donated  or  conveyed 
government-owned  or  other  properties. 
The  creation  of  housing  using  a 
significant  proportion  of; 

(1)  Land  or  units  donated  or  conveyed 
by  the  Federal  government  or  any 
agency  or  instrumentality  thereof;  or 

(2)  Land  or  units  donated  or  conveyed 
by  any  other  party  for  an  amount 
significantly  below  the  fair  market  value 
of  the  property,  as  defined  by  the  Bank 
in  its  AHP  implementation  plan. 
***** 

(D)  Housing  for  homeless  households. 
The  creation  of  rental  housing, 
excluding  overnight  shelters,  reserving 
at  least  20  percent  of  the  units  for 
homeless  households,  the  creation  of 
transitional  housing  for  homeless 
households  permitting  a  minimum  of 
six  months  occupancy,  or  the  creation  of 
permanent  owner-occupied  housing 
reserving  at  least  20  percent  of  the  units 
for  homeless  households.  For  purposes 


of  this  paragraph,  the  term  "homeless 
households"  shall  have  the  meaning  as 
defined  by  the  Bank  in  its  AHP 
implementation  plan. 


§951.7    [Amended] 

5.  Amend  §951.7  by; 

a.  In  the  section  heading,  adding  the 
words  "or  after"  between  the  words 

■  to"  and  "project";  and 

b.  !n  the  introductory  text  of 
paragraph  (a),  adding  the  words  "or 
after"  between  the  words  "to"  and 
"final". 

6.  Amend  §951.8  by: 

a.  Revising  paragraphs  (b)(2) 
introductory  text,  (b)(2)(i)  and  (b)(2)(iii); 
and 

b.  Adding  paragraph  (c)(5). 

The  revisions  and  addition  read  as 
follows; 

§  951 .8    Procedure  for  funding. 

***** 

(b)  *   *   * 

(2)  Member  certification  upon 
disbursement.  Prior  to  disbursement  by 
a  Bank  to  a  member  of  homeownership 
set-aside  funds,  or  prior  to  disbursement 
by  a  member  of  homeownership  set- 
aside  funds  repaid  to  and  retained  by 
such  member  pursuant  to  a  subsidy  re- 
use program  authorized  by  the  Bank 
under  §  951.12(e)(2),  the  Bank  shall 
require  the  member  to  certify  that; 

(i)  The  funds  received  by  the  member 
will  be  provided  to  a  household  meeting 
the  eligibility  requirements  of 
§  951.5(a)(2); 

(ii)  *   *   * 

(iii)  Funds  received  by  the  member  for 
homebuyer  counseling  costs  will  be 
provided  according  to  the  requirements 
of  §  951.5(a)(7). 

(c)  *   *   * 

(5)  Project  sponsor  notification  of  re- 
use of  repaid  AHP  direct  subsidy.  Prior 
to  disbursement  by  a  project  sponsor  of 
AHP  direct  subsidy  repaid  to  and 
retained  by  such  project  sponsor 
pursuant  to  a  subsidy  re-use  program 
authorized  by  the  Bank  under 
§  951.12(e)(2),  the  project  sponsor  shall 
provide  written  notice  to  the  member 
and  the  Bank  of  its  intent  to  disburse  the 
repaid  subsidy  to  a  household  satisfying 
the  requirements  of  this  part  and  the 
commitments  in  the  approved  AHP 
application. 

§951.9    [Removed] 

7.  Remove  §951.9. 

8.  Amend  §951.10  by: 

a.  In  paragraph  (a)(l)(ii),  inserting  the 
words  "or  rehabilitation"  between  the 
words  "piu-chase"  and  "of; 

b.  Revising  paragraph  (b)(l)(ii) 
introductory  text; 
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c.  Revising  paragraph  (c)(1) 
introductory  text;  and 

d.  Revising  paragraph  (c)(2) 
introductory  text  and  paragraph  (c)(2)(i). 

The  revisions  read  as  follows: 

§951.10    Initial  monitoring  requirements. 

***** 

(b)  *  *  * 

(D*  *  * 

(ii)  Within  one  year  after 
disbursement  to  a  project  of  all 
approved  AHP  subsidies,  or  in  the  case 
of  a  re-use  of  repaid  AHP  direct  subsidy 
pursuant  to  §  951.12(e)(2).  within  60 
days  after  receipt  of  a  notice  of 
disbursement  of  such  repaid  subsidy 
provided  by  a  project  sponsor  pursuant 
to  §  951.8(c)(5),  the  member  must 
review  the  project  documentation  and 
certify*  to  the  Bank  that: 
***** 

(c)  Requirements  for  Banks — (1) 
Owner-occupied  projects.  Each  Bank 
must  take  the  steps  necessary-  to 
determine,  based  on  a  review  of  the 
documentation  for  a  sample  of  projects 
and  units  within  one  year  of  receiving 
the  member  certifications  described  in 
paragraph  (b)(l)(ii)  of  this  section,  or,  in 
the  case  of  a  re-use  of  repaid  AHP  direct 
subsidy  pursuant  to  §951. 12(e)(2), 
based  on  a  review  of  the  documentation 
for  the  re-use  upon  receipt  of  the 
member  certification  for  such  re-use 
described  in  paragraph  (b)(l)(ii)  of  this 
section,  that: 
***** 

(2)  Rental  projects.  Each  Bank  must 
take  the  steps  necessary  to  determine 
that,  based  on  a  review  of  the 
documentation  described  in  paragraph 
(a)(2)(ii)  of  this  section  within  one  year 
and  120  days  after  completion  of  a 
rental  project: 

(i)  The  services  and  activities 
committed  to  in  the  AHP  application 
have  been  provided  in  connection  with 
the  project:  and 
***** 

9.  Amend  §951.12  bv: 

a.  In  paragraphs  (a)(l)(ii).  (a)(2)(i)(B) 
and  (b)(2).  removing  the  phrase 
"§§951.7  or  951.9"  wherever  it  appears. 
and  adding,  in  its  place,  the  phrase 
"§951.7":  and 

b.  Revising  paragraph  (e). 
The  revision  reads  as  follows: 

§  951 .1 2    Remedial  actions  for 
noncompliance. 

***** 

(e)  Use  of  repaid  subsidies — (1)  Use  of 
repaid  AHP  subsidies  in  other  AHP- 
eligible  projects.  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  amounts 
of  AHP  subsidy,  including  any  interest, 
repaid  to  a  Bank  pursuant  to  this  part 


shall  be  made  available  by  the  Bank  for 
other  AHP-eligible  projects. 

(2)  Re-use  of  repaid  AHP  direct 
subsidies  in  same  project.  AHP  direct 
subsidy,  including  any  interest,  repaid 
to  a  member  or  project  sponsor  under  a 
homeownership  set-aside  program  or 
the  competitive  application  program, 
respectively,  may  be  repaid  by  such 
parties  to  the  Bank  for  subsequent 
disbursement  to  and  re-use  by  such 
parties,  or  retained  by  such  parties  for 
subsequent  re-use,  as  authorized  by  the 
Bank,  in  its  discretion,  in  its  AHP 
implementation  plan,  provided  all  of 
the  following  requirements  are  satisfied: 

(i)  The  member  or  the  project  sponsor 
originally  provided  the  direct  subsidy  as 
downpayment,  closing  cost, 
rehabilitation  or  interest  rate  buydown 
assistance  to  an  eligible  household  to 
purchase  or  rehabilitate  an  owner- 
occupied  unit  pursuant  to  an  approved 
AHP  application; 

(ii)  The  AHP  direct  subsidy,  including 
anv  interest,  was  repaid  to  the  member 
or  project  sponsor  as  a  result  of  a  sale 
bv  the  household  of  the  unit  prior  to  the 
end  of  the  retention  period  to  a 
purchaser  that  is  not  a  low-or  moderate- 
income  household:  and 

(iii)  The  repaid  AHP  direct  subsidy  is 
made  available  by  the  member  or  project 
sponsor,  within  the  period  of  time 
specified  by  the  Bank  in  its  AHP 
implementation  plan,  to  another  AHP- 
eligible  household  to  purchase  or 
rehabilitate  an  owner-occupied  unit  in 
the  same  project  in  accordance  with  the 
terms  of  the  approved  AHP  application. 
***** 

10.  Revise  §951. 13(d)(l)(ii).  (d)(l)(iii) 
and  (d)(l)(iv).  to  read  as  follows: 

§951.13    Agreements.  ^ 

***** 

(d)  *   *   * 

(1)  *  *   * 

(ii)  In  the  case  of  a  sale  of  the  unit 
prior  to  the  end  of  the  retention  period, 
an  amount  equal  to  a  pro  rata  share  of 
the  direct  subsidy  that  financed  the 
purchase,  construction,  or  rehabilitation 
of  the  unit,  reduced  for  every-  year  the 
seller  owned  the  unit,  shall  be  repaid  to 
the  following  parties,  as  applicable, 
from  any  net  gain  realized  upon  the  sale 
of  the  unit  after  deduction  for  sales 
expenses,  unless  the  purchaser  is  a  low-- 
or  moderate-income  household: 

(A)  To  the  Bank:  If  the  Bank  has  not 
authorized  re-use  of  the  repaid  subsidy 
pursuant  to  §  951.12(e)(2);  if  the  Bank 
has  authorized  re-use  of  the  repaid 
subsidy  but  not  retention  of  such 
subsidy  by  the  member  or  project 
sponsor  pursuant  to  §  951.12(e)(2);  or  if 
the  Bank  has  authorized  retention  and 
re-use  of  such  subsidv  bv  the  member  or 


project  sponsor  pursuant  to 
§951.12(eK2)  and  the  repaid  subsidy  is 
not  re-used  in  accordance  with  the 
requirements  of  the  Bank  and 
§951. 12(e)(2);  or 

(B)  To  the  member  or  project  sponsor 
for  re-use  by  such  member  or  project 
sponsor,  if  the  Bank  has  authorized 
retention  and  re-use  of  such  subsidy  by 
the  member  or  project  sponsor  pursuant 
to  §951. 12(e)(2): 

(iii)  In  the  case  of  a  refinancing  prior 
to  the  end  of  the  retention  period,  an 
amount  equal  to  a  pro  rata  share  of  the 
direct  subsidy  that  financed  the 
purchase,  construction,  or  rehabilitation 
of  the  unit,  reduced  for  every  year  the 
occupying  household  has  owned  the 
unit,  shall  be  repaid  to  the  following 
parties,  as  applicable,  from  any  net  gain 
realized  upon  the  refinancing,  unless 
the  unit  continues  to  be  subject  to  a 
deed  restriction  or  other  legally 
enforceable  retention  agreement  or 
mechanism  described  in  this  paragraph 
(d)(1): 

(A)  To  the  Bank:  If  the  Bank  has  not 
authorized  re-use  of  the  repaid  subsidy 
pursuant  to  §  951.12(e)(2);  if  the  Bank 
has  authorized  re-use  of  the  repaid 
subsidv  but  not  retention  of  such 
subsidy  by  the  member  or  project 
sponsor  pursuant  to  §  951.12(e)(2);  or  if 
the  Bank  has  authorized  retention  and 
re-use  of  such  subsidy  by  the  member  or 
project  sponsor  pursuant  to 

§  951.12(e)(2)  and  the  repaid  subsidy  is 
not  re-used  in  accordance  with  the 
requirements  of  the  Bank  and 
§951. 12(e)(2):  or 

(B)  To  the  member  or  project  sponsor 
for  re-use  by  such  member  or  project 
sponsor,  if  the  Bank  has  authorized 
retention  and  re-use  of  such  subsidy  by 
the  member  or  project  sponsor  pursuant 
to  §951. 12(e)(2);  and 

(iv)  The  obligation  to  repay  AHP 
subsidy  to  the  Bank,  or  to  the  member 
or  project  sponsor,  as  applicable,  shall 
terminate  after  any  foreclosure. 

«         »         *         •         * 

Dated:  April  10.  2002, 
B\  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

John  T.  Korsmo, 

Chairman 

[FR  Doc.  02-9329  Filed  4-16-02;  8:45  am) 

BILLING  CODE  6725-01 -P 


18806  Federal  Register / Vol.  67.  No.  74 / Wednesday,  April  17,  2002 /Rules  and  Regulations 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  985 

[No.  2002-16] 
RIN3069-AB15 

Offtca  Of  Finance  Board  of  Directors 
Meetings 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  as 
fined,  without  change,  the  proposed  rule 
to  amend  its  regulation  governing  the 
minimiun  number  of  meetings  that  the 
Office  of  Finance  board  of  directors 
must  hold  each  year.  The  final  rule 
requires  the  Office  of  Finance  board  of 
directors  to  hold  at  least  six  in-person 
meetings  per  year. 
DATES:  This  final  rule  shall  become 
effective  on  May  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Sweeney,  Office  of  Policy, 
Research  and  Analysis.  202/408-2872. 
sweeneyp@fhfb.gov,  or  Charlotte  A. 
Reid,  Special  Counsel,  Office  of  General 
Counsel,  202/408-2510,  reidc@fhfb.gov. 
Staff  also  can  be  reached  by  regular  mail 
at  the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

On  March  7,  2002,  the  Finance  Board 
published  a  proposed  rule  to  amend  the 
Finance  Board  regulation  that  currently 
requires  the  Office  of  Finance  (OF) 
board  of  directors  (OF  board)  to  meet  no 
fewer  than  nine  times  per  year,  which 
was  published  on  June  7,  2000  in 
connection  with  a  regulatory  action  that 
broadened  the  duties  of  the  OF.  See 
generally  \2  CFR  Parts  966,  985  and 
989.  65  FR  36290  (June  7,  2000).'  Under 
these  regulations,  the  OF  board  is 
responsible  for  the  oversight  of  every 
aspect  of  the  operations  of  the  OF  and 
has  broad  powers  to  carry  out  its 
responsibilities.  In  executing  these 


'  The  principal  function  of  the  OF.  which  is  a 
joint  office  of  the  Federal  Home  Loan  Banks  (Banks) 
under  section  2B  of  the  Federal  Home  Loan  Bank 
Act  (Act)  (12  U.S.C.  1422b(b)l2)).  is  to  offer,  issue, 
and  service  consolidated  obligations  on  which  the 
Banks  are  jointly  and  severally  liable  (COs).  The 
regulatory  action  authorized  the  OF  to  act  as  agent 
of  the  Banks  in  issuing  COs  under  section  t1(a)  of 
the  Act.  in  addition  to  its  authority  to  issue  COs  on 
behalf  of  the  Finance  Board  under  section  1 1(c)  of 
the  Act,  See  12  U.S.C.  1431  (a)  and  (c).  The  rule 
change  expanded  the  OF's  responsibility  for 
preparing  the  combined  Federal  Home  Loan  Bank 
System  (Bank  System)  annual  and  quarterly 
financial  reports,  as  part  of  its  debt  issuance 
hinctions.  See  12  CFR  985.3(b).  985.6(b). 


duties,  the  OF  board  is  subject  to  many 
of  the  same  regulations  that  apply  to  the 
boards  of  directors  of  the  Banks. ^  To 
discharge  these  duties  the  Finance 
Board  constituted  the  OF  board  with 
three  part -time  members,  each  of  whom 
is  appointed  by  the  Finance  Board.  The 
OF  board  includes  two  Bank  presidents 
and  one  private  citizen  member,  who 
also  serves  as  the  chair.  See  12  CFR 
985.8(a). 

Section  985.8(b)  of  the  Finance  Board 
regulations  requires  the  OF  board  to 
hold  no  fewer  than  nine  meetings 
aimually.^  When  adopted,  this 
requirement  was  consistent  with  the 
regulation  that  required  the  Banks' 
boards  of  directors  to  hold  a  minimum 
of  nine  meetings  each  year.*  Since  that 
time,  the  Finance  Board  has  reduced  the 
minimum  number  of  board  meetings 
required  of  the  Banks  to  no  fewer  than 
six  in-person  board  meetings  annually, 
to  reflect  the  actual  operations  of  the 
Banks.  12  CFR  918.7(a). ^ 

The  OF  board  has  asked  the  Finance 
Board  to  reduce  the  minimum  number 
of  meetings  for  the  OF  board  to  six  in- 
person  meetings  annually.  As  discussed 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  proposed  rule,  this 
request  is  based  on  arguments  made  by 
the  OF  board  that  it  would  be  able  to 
conduct  its  business  more  efficiently 
and  effectively  by  holding  no  fewer  than 
six  meetings  annually.  The  OF  board 
noted  that  the  debt  issuance  operations 
"while  substantial  in  terms  of  debt 
issued,  are  largely  routine  in  nature." 
and  are  subject  to  periodic  review  by  the 
examiners  of  the  Finance  Board,  as  well 
as  by  external  auditors.  Debt  issuance 
follows  established  parameters,  and  the 
OF  board  ratifies  debt  issuance  activity 
at  regularly  scheduled  meetings. 
Consistent  with  applicable  regulations, 
the  OF  board  has  in  place  the  requisite 


-  In  particular,  certain  governance  standards  that 
apply  to  the  boards  of  directors  of  the  Banks  under 
part  917  of  the  Finance  Board  regulations  are  made 
applicable  to  the  OF  board.  See  12  CFR  985,8. 
Specificallv.  the  OF  board  must  adopt  bylaws  in 
accordance  with  the  requirements  of  917,10,  and 
must  establish  policies  for  the  management  and 
operation  of  the  OF.  and  approve  a  strategic 
business  plan,  in  accordance  with  §917,5  of  the 
Finance  Board  regulations.  See  12  CFR  985.8(a)(2), 
(d)(1),  (2)  The  OF  board  also  must  review,  adopt, 
and  monitor  annual  operating  and  capital  budgets. 
in  accordance  with  §917.8  of  the  Finance  Board 
regulations,  see  12  CFR  985.8(d)(3).  and  must 
establish  and  perform  the  duties  of  an  audit 
committee  consistent  with  the  requirements  of 
«)917.7  of  the  Finance  Board  regulations  and 
applicable  SEC  regulations  governing  audit  reports. 
See  12  CFR  985.8(d)(4). 

'  Prior  to  the  adoption  of  this  requirement  in  June 
2000.  the  OF  board  was  required  to  meet  quarterly, 

■•See 65  FR  13663.  13664  (March  14,  2000),  citing 
64  FR  71275  (December  21,  1999), 

^  See  12  CFR  918.7  (66  FR  54916  (October  31, 
2001)). 


guidelines,  policies,  and  procedures  to 
monitor  the  OF's  day-to-day  operations. 
Moreover,  the  activities  of  the  OF  are 
closely  monitored  by  various  Bank 
officials  through  a  variety  of  formal  and 
ad  hoc  committees.  Finally,  the  OF 
board  noted  that  it  has  in  place 
sufficient  checks  and  balances  in  place 
to  ensure  continued  adequate  review  of 
the  OF's  operations,  including  an 
internal  audit  function  that  performs 
regular  compliance  reviews  of  the  debt 
issuance  and  servicing  functions  and 
reports  quarterly  to  the  OF  board. 
Additionally,  by  regulation,  the  OF 
board  acting  as  the  audit  committee 
holds  quarterly  meetings,  usually  by 
telephone,  to  approve  the  publication  of 
the  quarterly  and  annual  financial 
reports. 

n.  Analysis  of  Final  Rule 

The  final  rule  adopts  the  proposed 
rule  without  change.  The  final  rule 
reduces  the  minimimi  number  of 
meetings  that  the  OF  board  must  hold 
each  year  from  nine  to  six  in-person 
meetings.  The  Finance  Board  received 
no  comments  on  the  proposed  riile.  The 
Finance  Board  believes  that  reducing 
the  minimum  number  of  meetings 
would  not  affect  the  ability  of  the  OF 
board  to  monitor  the  operations  of  the 
OF,  or  the  ability  of  the  Finance  Board 
to  oversee  the  OF.  The  rule,  which  sets 
a  minimum  number  of  meetings, 
establishes  a  floor  rather  than  a  ceiling 
on  the  nimiber  of  meetings  the  OF  board 
may  hold.  The  OF  board  may  hold  more 
meetings  than  the  minimum  number 
required,  in  order  to  carry  out  its  duties 
and  properly  oversee  the  OF's 
operations.  The  Finance  Board's 
experience  with  the  reduced  number  of 
meetings  for  the  Banks  suggests  that  the 
boards  of  directors  have  been  able  to 
fully  discharge  their  oversight  duties 
under  this  revised  framework.^ 

The  Finance  Board  believes  that 
setting  the  minimum  nvunber  of  in- 
person  board  meetings  at  six  per  year 
strikes  an  appropriate  balance  between 
the  needs  of  the  Finance  Board  as  the 
safety  and  soundness  regulator  of  the 
Banks  and  the  obligation  incumbent  on 
the  OF  board  to  determine  the  number 


^  As  stated  in  the  SUPPLEMENTARY  mroRMATiON 
section  of  the  proposed  rule,  the  Finance  Board 
determined  from  an  informal  survey  of  governance 
practices  of  large  financial  institutions,  including 
bank  holding  companies,  thrift  holding  companies, 
and  Fannie  Mae  and  Freddie  Mac.  with  asset  sizes 
that  ranged  from  Sll  billion  to  $575,2  billion,  the 
number  of  board  meetings  held  each  year  varied 
from  as  few  as  four  to  no  more  than  twelve, 
averaging  approximately  seven  meetings.  Moreover, 
asset  size  did  not  necessarily  correlate  to  meeting 
frequency.  For  example,  Freddie  Mac  (the  largest 
asset  size  institution  in  the  survey)  held  just  five 
meetings  in  1999. 
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of  meetings  to  hold  each  year  to  carry 
out  its  oversight  responsibilities.  The 
Finance  Board  further  expects  that 
notwithstanding  the  proposed  reduction 
of  the  minimum  number  of  meetings  to 
be  held  each  year,  the  OF  board  will 
continue  to  maintain  its  level  of 
oversight  of  the  OF  and  its  operations, 
and  observe  all  appropriate  safety  and 
soundness  guidelines. 

in.  Regulatory  Flexibility  Act 

The  final  rule  would  apply  only  to  the 
OF,  which  does  not  come  within  the 
meaning  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  rule,  when  it 
becomes  final,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the  RFA. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  33  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects  in  12  CFR  Part  985 

Federal  Home  Loan  Banks. 

Accordingly,  the  Finance  Board 
hereby  amends  part  985.  title  12, 
chapter  IX,  Code  of  Federal  Regulations, 
as  follows: 

PART  985— THE  OFFICE  OF  FINANCE 

1 .  The  authority  citation  for  part  985 
continues  to  read  as  follows: 

Authority:  12  Li.S.C.  1422b(a)(l). 

2.  Revise  §  985.8(b)  to  read  as  follows: 

§985.8    General  duties  of  the  OF  board  of 
directors. 


(b)  Meetings  and  quorum.  The  OF 
board  of  directors  shall  conduct  its 
business  by  majority  vote  of  its  members 
at  meetings  convened  in  accordance 
with  its  bylaws,  and  shall  hold  no  fewer 
than  six  in-person  meetings  annually. 
Due  notice  shall  be  given  to  the  Finance 
Board  by  the  Chair  prior  to  each 
meeting.  A  quorum,  for  purposes  of 
meetings  of  the  OF  board  of  directors, 
shall  be  not  less  than  two  members. 


By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Korsmo, 
Chairman. 

IFR  Doc.  02-9328  Filed  4-16-02;  8:45  9ml 
BILUNG  CODE  6725-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


Dated:  April  10.  2002. 


14  CFR  Part  23 

[Doclcet  No.  CE181,  Special  Condition  2^- 
115-SC] 

Special  Conditions;  Raytheon  Aircraft 
■Models  200  and  300;  Protection  of 
Systems  for  High  intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 

summary:  These  special  conditions  are 
issued  to  Elliott  Aviation,  Inc.,  Quad 
Cit>-  Airport.  P.O.  Box  100,  Moline. 
Illinois  61266,  for  a  Supplemental  Type 
Certificate  for  the  Ravtheon  Aircraft 
Model  200.  B200,  20bC,  B200C,  200CT. 
B200CT.  B200T,  300,  300LW.  B300  and 
B300C.  This  airplane  will  have  novel 
and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  electronic  flight 
instrument  system  (EFIS)  displays 
manufactured  by  Universal  Avionics 
Corporation  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessarv'  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  April  2.  2002. 
Comments  must  be  received  on  or 
before  May  17.  2002. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE181,  Room  506,  901 
Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CEI8I.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Er\in  Dvorak.  Aerospace  Engineer. 
Standards  Office  (ACE-1 10).  Small 
Airplane  Directorate.  Aircraft 
Certification  Ser\ice.  Federal  Aviation 
Administration.  901  Locust.  Room  301. 
Kansas  Citv,  Missouri  64106;  telephone 
(816) 329-4123. 

SUPPLEMENTARY  INFORMATION:  The  FA.^ 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  deliver.-  of  the  affected  aircraft  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\'  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  .All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  F.^A  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CEI8I,"  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  December  28,  2001,  Elliott 
Aviation.  Inc..  Quad  City  Airport.  P  O, 
Box  100.  Moline,  Illinois  61266.  made 
an  application  to  the  FAA  for  a  new 
Supplemental  Tvpe  Certificate  for  the 
Ravtheor.  Aircraft  Model  200.  B200. 
200c.  B200C.  200CT.  B200CT,  B200T. 
300.  300L\V.  B300. and  B300C  The 
aircraft  is  currently  approved  under  TC 
No.  A24CE.  revision  78.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  such  as  digital 
avionics  consisting  of  an  EFIS.  that  is 
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vulnerable  to  HIRF  external  to  the 
airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21.  §21.101,  Elliott  Aviation,  Inc.  must 
show  that  the  Raviheon  200  and  300 
series  aircraft  meet  the  following 
provisions,  or  the  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  change  to  the  Model  200  and  300. 

Model  200  Series:  14  CFR  part  23 
effective  February  1,  1965.  as  amended 
by  23-1  through  23-9.  Amendment  23- 
11,  14  CFR  part  23.  §  23.175,  and 
associated  part  23  §§  23.143(a), 
23.145(d),  23.153,  23.161(c)(3),  and 
23.173(a)  as  amended  by  Amendment 
23-14;  §  23.951(c)  and  §  23.997(d)  as 
amended  by  Amendment  23-15 
{A200CT  and  B200  series  only): 
§  23.1545(a)  as  amended  by  Amendment 
23-23,  and  §  23.1325(e)  as'amended  by 
Amendment  23-20  (B200  Series  only); 
§  23.1305(n)  as  amended  by 
Amendment  23-26;  FAA  Special 
Conditions  23-47-CE-5  issued  October 
30,  1972,  Amendment  1  dated  December 
18, 1973,  and  Amendment  2  dated 
January  12,  1979;  14  CFR  part  25, 
§§  25.929  and  25.1419  as  amended  to 
December  31, 1972,  and  §  25.831(d) 
through  Amendment  25—41  (for  all 
Model  200  and  B200  series  aircraft 
approved  for  35,000  feet);  SFAR  27 
through  Amendment  27-4;  and  14  CFR 
part  36  through  Amendment  36-10.  For 
3200  through  Serial  Number  BB-1438 
and  B200C  through  Serial  Number  BL- 
138.  part  36  through  amendment  36-10. 
For  B200  Serial  Numbers  BB-1439.  BB- 
1444  and  after,  B200C  Serial  Numbers 
BL-139  and  after.  A200CT  Serial 
Numbers  FE-25  and  after,  part  36 
through  Amendment  36-20. 
Compliance  with  ice  protection  has 
been  demonstrated  in  accordeince  with 
§  25.1419  when  ice  protection 
equipment  is  insteilied  in  accordance 
with  the  airplane  equipment  list. 
Effective  April  20.  1993.  Electronic 
Flight  Instrument  Systems  shall  meet 
the  requirements  of  §§23.1301.  23.1309, 
23.1311.  23.1321.  23.1322.  and  23.1335 
as  amended  through  Amendment  23—41 
and  Special  Condition  23-ACW-68. 
Effective  January  20.  1994,  §  23.1457  as 
amended  by  Amendment  23-35.  In 
addition,  part  135  Appendix  A,  effective 
December  1,  1978  (B200  High  Density 
Configiuation).  Equivalent  Safety 
Findings:  §  23.621  (BB-2  through  BB- 
1042  only);  §  23.997(d)  (all  models 
except  A200CT  and  B200  series): 
§  23.1443  through  Amendment  23-9- 
200  (BB-38,  BB-39,  BB-42,  BB-44,  BB- 
54  and  after),  200C.  200CT.  200T.  plus 
any  earlier  Model  200  modified  bv 
Beechcraft  kits  101-5007  and  101-5008 


in  compliance  with  Beech  Service 
instruction  No.  0776-341.  Model  UC- 
12F  (BU-1  through  BU-12).  Not 
Applicable  to  B200  Series.  Special 
conditions  adopted  by  this  rulemaking 
action. 

Model  300  and  300LW:  Special 
Federal  Aviation  Regulation  (SFAR) 
41C.  effective  September  13,  1982  (300 
only);  14  CFR  part  23  effective  February 
1,  1965,  through  Amendment  23-9; 
Amendment  23-11;  Amendment  23-14, 
§§  23.143(a).  23.145(d),  23.153, 
23.161(c)(3),  23.173(a),  23.175,  23.427, 
23.441.  and  23.445;  Amendment  23-15, 
§  23.951(c)  and  §  23.997(d);  §§  23.1301, 
23.1309.  23.1311,  23.1321,  and  23.1322 
to  Amendment  23-49;  Amendment  23- 
23,  §  23.1545(a);  Amendment  23-26, 
§§23.967  and  23.1305(n);  Special 
Conditions  No.  23-47-CE-5,  including 
Amendments  Nos.  1,  2,  3  dated 
November  15,  1982,  and  4  dated 
October  17,  1986;  14  CFR  part  25. 
§  25.929,  effective  February  1.  1965. 
Amendment  25-23,  §25.1419; 
Amendment  25-41,  §  25.831(d);  14  CFR 
part  36  through  Amendment  36-10,  and 
SFAR  27  through  Amendment  27-4. 
Compliance  with  ice  protection  has 
been  demonstrated  in  accordance  with 
part  25,  §  25.1419  when  ice  protection 
equipment  is  installed  in  accordance 
with  the  Equipment  List.  Special 
conditions  adopted  by  this  rulemaking 
action. 

Model  B300  and  B300C:  14  CFR  part 
23  effective  Februar>-  1,  1965,  as 
amended  by  Amendments  23-1  through 
23-34;  14  CFR  part  36  effective 
December  1.  1969,  as  amended  by 
Amendment  36-1  through  36-15;  SFAR 
27  effective  February  1,  1974,  as 
amended  by  Amendments  27-1  through 
27-6  and  Exemption  No.  5077  from 
compliance  with  section  23.207(c). 
Special  Conditions  23-ACE^8A 
effective  August  13,  1990,  apply  to 
Electronic  Flight  Instrument  System 
(EFIS)  equipped  airplanes.  Part  23, 
§§23.201,  23.203,  23.205  through 
amendment  23-45  (S/N  FN-1  and  up 
only).  Effective  January  20, 1994. 
§  23.1457  as  amended  by  Amendment 
23.35.  Sections  23.1301.  23.1309. 
23.1311.  23.1321.  and  23.1322  to 
Amendment  23—49.  Exemption  5599 
from  compliance  with  §  23.53(c)(1),  for 
use  of  ground  minimiun  control  speed 
(Vm^g)  for  determination  of  takeoff 
decision  speed  (Vi),  (serials  FL-111, 
FM-9.  FN-2  and  after,  or  prior  airplanes 
modified  by  Beech  Kit  No.  130-3004). 
Compliance  with  ice  protection  has 
been  demonstrated  in  accordance  with 
the  Equipment  List.  Equivalent  Level  of 
Safety  Findings:  §  23.781(b)  for  shape  of 
the  propeller  control  knob;  §  23.1305(g) 
for  use  of  fuel  low  pressure  warning 


annunciators  in  lieu  of  the  fuel  pressure 
indicators;  §  23.1321(d)  for  the  basic 
"T"  instrument  panel  arrangement. 
Special  conditions  adopted  by  this 
rulemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §21.16, 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

Elliott  Aviation,  Inc.  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS,  which  are  susceptible  to  the  HIRF 
environment,  that  were  not  envisaged 
by  the  existing  regulations  for  this  type 
of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF):  Recent 
advances  in  technology  have  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
Due  to  the  use  of  sensitive  solid  state 
advanced  components  in  analog  and 
digital  electronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  current  and  voltage  caused  by 
the  HIRF.  The  HIRF  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  ft-om 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertaintj' 
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concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore. 
Coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  envirorunent 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposiue  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  sxureys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  (1)  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  (2].  as  follows; 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frequency 


10  kHz-100  kHz  

100  kH2-500  kHz  .. 

500  kHz-2  MHz  

2  MHz-30  MHz  

30  MHz-70  MHz  .... 
70MHZ-100MHZ  ,. 
100MHZ-200MHZ 
200  MHz-400  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz  .... 

1  GHz-2  GHz  

2  GHz-4  GHz  

4GHZ-6GHZ  

6  GHz-8  GHz  

8GHZ-12GHZ  

12GHz-18GHz  .... 
18  GHz-40  GHz  .... 


Field  strength 
(volts  per  meter) 


Peak       Average 


50 
50 
50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000  1 

2000 

600 


50 

50 

50 

100 

50 

50 

100 

100 

50 

100 

200 

200 

200 

200 

300 

200 

200 


The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (mis)  values. 

or. 


(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  kHz  to  18  GHz.  When  using  this 
test  to  show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  prelimina-iy  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA.  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redimdant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Raytheon 
Aircraft  models  200.  B200,  200C, 
B200C,  200CT,  B200CT,  B200T,  300, 
300LW.  B300,  B300C.  Should  Elliott 
Aviation,  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modif\' 
any  other  model  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  §21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiu^s  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 


The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comnrcnt  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FA\  has 
determined  that  prior  public  notice  and 
conament  are  unnecessary-  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviatioh  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U  S.C  106(g).  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 

11  38  and  11  19 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  RaNlheon 
Aircraft  Model  200.  B200.  260C.  B200C. 
200CT,  B200CT,  B200T.  300,  300LW, 
B300,  and  B300C  airplane  modified  by 
Elliott  Aviation.  Inc.  to  add  an  EFIS. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  tq  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failiu^e  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 
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Issued  in  Kansas  City,  Missouri  on  April  2, 
2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-9115  Filed  4-16-02;  8;45  am] 
BILUNG  CODE  4nO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-67-AD;  Amendment 
3»-1 271 0;  AD  2002-08-03] 

RIN2120-AA64 

Airworthiness  Directives;  Enstrom 
Helicopter  Corporation  Model  F-28,  F- 
28A,  F-28C,  F-28F,  280,  280C,  280F, 
and  280FX  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Enstrom  Helicopter  Corporation 
(EHC)  Model  F-28,  F-28A,  F-28C,  F- 
28F,  280,  280C.  280F,  and  280FX 
helicopters.  That  AD  currently  requires 
determining  the  radius  of  the  shaft  fillet, 
performing  certain  visual  and  dye- 
penetrant  inspections  before  further 
flight,  and  replacing  certain  main  rotor 
transmissions.  This  amendment  requires 
the  same  actions  as  the  previous  AD, 
adds  additional  main  rotor  gear  box  part 
numbers,  and  corrects  various  errors 
contained  in  the  current  AD.  This 
amendment  is  prompted  by  a 
commenter  who  noted  that  two 
additional  main  rotor  gear  box  part 
numbers  should  have  been  included  in 
the  AD.  The  actions  specified  by  this 
AD  are  intended  to  prevent  shaft  failure 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  Mav  2,  2002. 

Comments  for  inclusion  in  the  Rules 
C  ocket  must  be  received  on  or  before 
June  17,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001 -SW- 
67-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McGarvey,  Fatigue  Specialist, 
FAA,  Chicago  Aircraft  Certification 


Office,  Airframe  and  Administrative 
Branch,  2300  East  Devon  Ave.,  Des 
Plaines.  Illinois  60018,  telephone  (847) 
294-7136.  fax  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  On 
October  16,  2001,  the  FAA  issued  AD 
2001-22-01.  Amendment  39-12479  (66 
FR  54418,  October  29.  2001),  to  require 
determining  the  radius  of  the  shaft  fillet, 
performing  certain  visual  and  dye- 
penetrant  inspections  before  further 
flight,  and  replacing  certain  main  rotor 
transmissions.  That  AD  was  prompted 
by  the  failure  of  a  shaft  on  an  EHC 
Model  F-28A  helicopter  due  to  a  fatigue 
crack.  Previously,  on  August  16,  1976, 
the  FAA  issued  AD  76-17-08, 
Amendment  39-2700  (41  FR  36015, 
August  26,  1976).  On  September  16, 
1976,  the  FAA  revised  that  AD  by 
issuing  AD  76-17-08  Rl,  Amendment 
39-3043  (42  FR  51563.  September  29, 
1977).  That  AD  was  prompted  by  the 
FAA's  determination,  after  a  review  of 
the  service  experience,  that  shaft  crack 
sites  may  be  introduced  by  allowing  the 
shafts  to  remain  in  service  for  extended 
periods  without  modification.  That 
condition,  if  not  corrected,  could  result 
in  shaft  failure  and  subsequent  loss  of 
control  of  the  helicopter.  AD  2001-22- 
01  superseded  AD  76-17-08  and  AD 
76-17-08R1. 

Since  the  issuance  of  AD  2001-22-01, 
Amendment  39-12479,  the  FAA 
received  a  comment  that  the  AD  should 
have  cited  additional  part  niunbers  (part 
number  (P/N)  28-13101-3  and  P/N  28- 
13101-3-R)  in  Table  1  of  the  AD. 
Further.  Figure  1  of  AD  2001-22-01 
contained  an  error — "2.7mm"  is  now 
corrected  to  state  "12.7mm".  This  AD 
also  corrects  another  part  number  and 
other  minor  typographical  errors.  Also, 
since  the  issuance  of  the  previous  AD, 
the  manufacturer  has  revised  its  service 
information  and  issued  Enstrom 
Helicopter  Corporation  Service 
Directive  Bulletin  No.  0094,  Revision  2, 
dated  February  15,  2002. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
type  designs,  this  AD  supersedes  AD 
2001-22-01  to  require  the  following: 

•  Before  further  flight,  determine  the 
transmission  P/N  and  the  radius  of  the 
shaft  fillet. 

•  For  certain  models,  replace  any 
transmission  having  a  shaft  with  a  small 
radius  fillet  with  an  airworthy 
transmission  before  further  flight. 

•  For  certain  other  models,  replace 
the  transmission  having  a  small  radius 
shaft  fillet  that  is  not  P/N  28-13101-1. 
P/N  28-13101-1-R,  P/N  28-13101-3,  or 
P/N  28-13101-3-R,  with  an  airworthy 
transmission  before  further  flight. 


•  For  certain  models  with 
transmission,  P/N  28-13101-1,  P/N  28- 
13101-1-R,  P/N  28-13101-3,  or  P/N 
28-13101-3-R,  having  a  small  radius 
shaft  fillet  installed: 

•  Before  further  flight  and  at 
reciuring  intervals,  visually  inspect  the 
shaft  for  a  crack  using  a  1  Ox  or  higher 
magnifying  glass.  If  there  is  any 
indication  of  a  crack,  dye  penetrant 
inspect  the  shaft  before  further  flight, 
and  if  there  is  a  crack,  replace  the 
transmissio:i. 

•  Within  5  hours  time  in-service 
(TIS),  and  thereafter  at  specified 
intervals,  dye  penetrant  inspect  the 
shaft  for  a  crack  and  polish  out  specified 
nicks  and  scratches. 

•  If  a  crack  is  found  or  if  a  nick  or 
scratch  exceedo  a  specified  limit, 
replace  the  transmission  with  an 
airworthy  transmission  before  further 
flight. 

•  Within  300  hours  TIS  or  at  the  next 
transmission  overhaul,  whichever 
occurs  first,  replace  transmission,  P/N 
28-13101-1,  P/N  28-13101-1-R,  P/N 
28-13101-3,  or  P/N  28-13101-3-R. 
with  an  airworthy  transmission  having 
a  large  radius  shaft  fillet. 

Installing  a  transmission  with  a  shaft,  ?/ 
N  28-13104-1-1  or -P/N  28-13104-1- 
R,  Revision  K.  L,  M,  N,  P,  R,  or  S  or  P/ 
N  28-13140-1  or  P/N  28-13140-1-R,  is 
terminating  action  for  the  requirements 
of  this  AD.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  and  structural  integrity  of 
the  helicopter.  Therefore,  determining 
the  transmission  P/N  and  the  shaft  fillet 
radius,  conducting  the  required 
inspections,  and  replacing  any 
unairworthy  transmission  with  an 
airworthy  transmission  are  required 
before  further  flight,  and  this  AD  must 
be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  17  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1.4  work  hours  to 
accomplish  the  inspections  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
A  replacement  shaft  will  cost 
approximately  $3,000  per  helicopter, 
and  overhauling  the  transmission  and 
replacing  the  shaft  will  cost 
approximately  $12,000.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$256,428,  assuming  replacement  of  the 
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transmission  (after  an  inspection)  of 
every'  helicopter  affected  by  this  AD, 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  vk^-as  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wTitten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
67-AD."  The  postcard  will  be  date 


stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979),  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator)- 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket,  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 

continues  to  read  as  follows; 

.Authority,  49  I'.S.C   lOB(g).  40113,  44701. 
§39.13    (Amended] 

2.  Section  39,13  is  amended  by 
removing  Amendment  39-12479  (66  FR 
54418,  October  29.  2001).  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-12710.  to  read  as 
follows; 

2002-08-03     Enslrom  Helicopter 

Corporation;  .Amendmeni  ,i9-12710, 
Doci^et  No,  2001-S\V-67-.\D. 
Supersedes  .\U  2001-22-01, 
Amendment  :^9-1247?),  Docket  No. 
2001-SVV-28-.^D 
Applicability:  Model  F-28,  F-28A,  F-28C, 
F-28F, 280, 280C. 280F, and  280FX 
helicopters,  certificated  in  an>  category- 
Note  1:  This  AU  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
othervk'ise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD,  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affected,  the 
owneroperator  must  request  approval  for  an 
alternati\-e  method  of  romplianc  e  in 
accordance  with  paragraph  le)  of  this  .\D, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  -AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  shaft  (shaft)  failure 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following 

(a)  Before  further  flight,  determine  the  part 
number  (P/N)  of  the  main  rotor  transmission 
(transmission)  and  the  radius  of  the  upper 
fillet  of  the  shaft  [as  shows  in  the  following 
Figure  1); 
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R0,5m/12.7mm 


Main  Rotor  Transrrussion 
'Large  Radius  Fillet" 


R0,13in/3.3mm 
Inspect  entire 
fillet  area 


Mam  Rotor  Transmission 
"Small  Radius  Fillet" 


Figure  1.  Main  Rotor  Shaft  Inspection 


(b)  For  EUC  Model  F-28C.  F-28F.  280C.  (c)  For  EHC  Model  F-28.  F-28A  and  280 

280F.  dnd  280F.\  helicopters,  before  further  helicopters; 

tlight.  replace  any  transmission  having  a  (1)  If  the  transmission  has  a  shaft  with  a 

small  radius  shaft  fillet  with  an  airworthy  small  radius  fillet  and  the  transmission  F/N 

transmission  having  a  large  radius  shaft  fillet  is  not  listed  in  Table  1,  before  further  flight, 

.is  spe'(  ified  in  Table  !  of  this  .AD.  replace  the  transmission  with  an  airworthv 

Table  1.— Main  Rotor  Transmission  Effectivity 


transmission  specified  in  the 
1  of  this  AD: 


following  Table 


Description 


Transmission  P'N 


Qty    \ 

per        p_2g 
assy      p_2g^ 


Models  effectivity 


280    F-28C   280C   F-28F   280F   280FX 


( , 

(1)  Mam  Rotor  Gearbox  lO  13  m   radius  fillet  '  28-13101-1  or-1-R, 
M/R  shaft)                                                             or  28-1 31 01  -3  or 

j      -3-R. 

1 

X 

X 

(ii)  Main  Rotor  Gearbox  (0  5  in    radius  fillet  '  28-13101-5  or -5-R* 
M/R  shaft). 

1 

X 

X               X 

X 

(lii)  Main  Rotor  Gearbox  (0.5  in.  radius  fillet 
M/R  shaft) 

28-13101-8  or -6-R 

1 

X 

X 

X 

X               X               X 

; 

(IV)  Mam  Rotor  Gearbox  (0  5  m    radius  fillet     28-131 01^9  or  -9-R 
M/R  shaft) 

1 

X 

X 

X 

X               X 

X 

(v)  Mam  Rotor  Gearbox  (0  5  in   radius  fillet   '  28-13101-101  or 
heavy  M/R  shaft)                                              -iQl-R* 

1 

X 

X 

X              X 

(vi)  Mam  Rotor  Gearbox  (0.5  in.  radius  fillet 

M/R  shaft). 

28-13170-1  or-1-R 

1 

X 

X 

XX               X               X 

(vii)  Mam  Rotor  Gearbox  (0,5  in    radius  fiHet     28-13170-3  or -3-R' 
M/R  shaft) 

1 

X 

X 

X 

X 

X 

X 

1 

(vlii)  Mam  Rotor  Gearbox  (0  5  in   radius  til-     28-13170-7  or  -7-R* 
let,  heavy  M/R  shaft) 

1 

X 

X 

X 

XXX 

(IX)  Mam  Rotor  Gearbox  (0  5  in  radius  fillet,     28-13170-9  or  -9-R* 
heavy  M/R  shaft,  magnetic  chip  detector, 
and  low  rotor  RPM  pick-up)                         ' 

1 

X 

X 

Note:  "-R"  indicates  an  overhauled  transmission. 
'Transmissions  currently  available  from  EHC 
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(2)  If  the  instnlied  transmission  is  P/N  28- 
13101-1  or-l-R.  or  P/N  28-i;n01-,3  or -.3- 
R,  and  has  a  small  radius  shaft,  before  further 
flight  and  thereafter  at  intervals  not  to  exceed 
25  hoursTIS.  visually  inspect  each 
transmission  for  a  crack  in  the  shaft  upper 
fillet  using  a  lOX  or  higher  magnifv  ing  glass. 

(i)  If  there  is  any  indication  of  a  crack, 
before  further  flight,  a  level  II  nondestructive 
inspector  must  dye-penetrant  inspect  the 
shaft  using  materials  approved  bv  MIL-I- 
25135. 

(ii)  If  the  shaft  is  cracked,  before  further 
flight,  replace  the  transmission  with  an 
airworthv  transmission  having  a  large  radius 
shaft  fillet. 

(3)  If  the  transmission  is  P/N  28-13101-1 
or-l-R.  or  P/N  28-13101-3  or -3-R.  within 
5  hours  TIS.  and  thereaher  at  intervals  not  t(i 
exceed  100  hours  TIS: 

(i)  Dye-penetrant  inspect  the  shaft  upper 
fillet  for  a  f:rack,  a  nick,  or  a  .scratch. 

(ii)  Polish  out  nicks  or  scratches  less  than 
0.005-inch  deep. 

(iii)  If  the  shaft  is  cracked  or  has  a  nick  or 
scratch  0.005  inch  or  more  deep,  replace  the 
transmission  with  an  airworthy  transmission 
having  a  large  radius  shaft  fillet  before 
further  flight. 

(4)  Within  300  hours  TIS  or  at  the  next 
overhaul  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  replace  transmission. 
P/N  28-13101-1  or-l-R.  or  P/N  28-13101- 
3  or  -3-R.  with  an  airW'orth\  transmission 
having  a  large  radius  shaft  fillet. 

(d)  Installing  an  airworthv  transmission 
with  a  shaft.  P/N  28-13104-1  or-l-R. 
Revision  K,  L,  M,  N.  P.  R  or  S,  or  P/N  28- 

.  13140-1  or-l-R,  is  terminating  action  for 
the  requirements  of  this  AD. 

Note  2:  Knstrom  Helicopter  Corporation 
Servi(  e  Uirec  live  Bulletin  No.  0094.  Revision 
2.  dated  Kebruarv  15.  2002.  pertains  to  the 
subject  of  this  AD. 

(e)  An  alternati\e  method  of  (ompliance  or 
adjustment  of  the  t  ompliance  time  that 
pro\ides  an  acceptable  knel  of  safety  may  be 
used  if  appra\'ed  by  the  Manager,  Chicago. 
Aircraft  Certification  Office  (ACO).  F,-\A. 
Operators  shall  submit  their  requests  through 
an  FA.A  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Chicago  .-XCO. 

Nole  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Chicago  .^CO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  .\D  can  be 
accomplished  provided  an  inspection  in 
accordance  with  paragraph  (c)(2)  of  this  AD 
reveals  no  crack  in  the  shaft. 

(g)  This  amendment  bet:omes  effecti\"e  on 
May  2.  2002. 

Issued  in  Fort  Worth,  Texas,  on  .April  9, 
2002. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  02-9144  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION      Discussion 
Federal  Aviation  Administration 
14  CFR  Part  39 


What  Events  Have  Caused  This  AD^ 


[Docket  No.  2001-CE-17-AD:  Amendment 
39-12708:  AD  2002-08-01] 

RIN2120-AA64 

Airworthiness  Directives:  Fairchild 
Aircraft,  Inc.  SA226  and  SA227  Series 
Airplanes 

agency:  Federal  Aviation 
-Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adnpts  a 

new  airworthiness  directive  (AD)  that 
applies  to  certain  Fairchild  Aircraft,  Inc. 
(Fairchild)  SA226  and  SA227  series 
airplanes  equipped  with  Skidmore- 
Wilheim  Manufacturing  Co  (Skidmore- 
Wilheim)  (formerly  Hydrnmotive) 
Model  Vl-15-100n  brake  master 
(,;ylinders.  This  .AD  requires  you  to 
replace  these  brake  master  cylinders 
with  new  or  overhauled  unit;-  of  the 
same  design.  This  AD  is  the  result  oi 
reports  of  dragging  brakes  during  taxi 
operations.  The  actions  specified  bv  this 
AD  are  intended  to  correct  and  prevent 
future  malfunctioning  brake  master 
cylinders.  Malfunctioning  brake  master 
cylinders  could  cause  dragging  brakes, 
which  can  result  in  overheated  brakes 
and  a  wheelwell  fire  if  the  dragging 
takes  place  during  takeoff  and  the  gear 
is  later  retracted. 

DATES:  This  AD  becomes  effective  on 
lune  6,  2002. 

The  Director  of  the  Federal  Register 
appro\ed  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  [une  6,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Fairchild  Aircraft,  Inc..  P.O.  Bo.x 
790490,  San  Antonio,  Te.xas  78279- 
0490;  telephone:  (210)  824-9421: 
facsimile:  (210)  820-8609.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2001-CE- 
17-AD.  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Werner  Koch.  Aerospace  Engineer. 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth.  Texas 
76193-0150;  telephone:  (817)  222-5133: 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 


The  FAA  received  several  reports  of 
dragging  brakes  on  Fairchild  SA226 
series  airplanes  when  the  brake  pedals 
were  operated  during  taxi  operations. 
After  troubleshooting  by  maintenance 
personnel,  the  problem  was  traced  to 
the  brake  master  cylinder.  Disassembly 
of  the  malfunctioning  master  cylinders 
revealed  broken  check  valve  spring 
washers  that,  together  with  the  action  of 
the  shuttle  valve,  prevented  the  release 
of  brake  pressure.  Based  on  observed 
failures,  FAA  has  determined  that  the 
brake  master  cylinders  should  be 
replaced  at  intervals  of  15,000  hours 
time-in-service. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  detected  or 
corrected,  could  cause  dragging  brakes, 
which  can  result  in  overheated  brakes 
and  cause  an  in-flight  wheelwell  fire  if 
the  dragging  takes  place  during  takeoff 
and  the  gear  is  later  retracted. 

Has  FAA  Taken  Anv  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Fairchild  SA226 
and  SA227  series  airplanes  equipped 
with  Skidmore-Wilheim  Model  Vl-15- 
1000  brake  master  c:ylinders.  This 
proposal  was  published  in  the  Federal 
Register  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  on 
December  20.  2001  [b6  FR  65663).  The 
supplemental  NPRM  proposed  to 
required  you  replace  these  brake  master 
cylinders  with  new  or  overhauled  units 
of  the  same  design. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  supplemental 
proposed  rule  or  on  our  determination 
of  the  cost  to  the  public. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor-editorial 
corrections.  W'e  have  determined  that 
these  minor  corrections: 
— provide  the  intent  that  was  proposed 
in  the  supplemental  NPRM  for 
correcting  the  unsafe  condition;  and 
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Cost  Impact 


— do  not  add  any  additional  burden 

upon  the  public  than  was  already  ^q^^,  ^j^^y  Airplanes  Does  This  AD 

proposed  in  the  supplemental  NPRM.      /mpacf.^ 

We  estimate  that  this  AD  affects  140  We  estimate  the  following  cosfs  to 

airplanes  in  the  U.S.  registry.  accomplish  the  replacements: 


What  Is  the  Cost  Impact  of  This  AD  on 
Owners /Operators  of  the  Affected 
Airplanes? 


Labor  cost 


8  workhours  x  S60  per  hour  =  $480 


New  or  overhauled  parts  cost      j^-i  ^„,  oer  ^     .  . ,  ,- 

14  Darts  for  each  aircraft  re-     '    '°^'f,°„  ^^        Total  cost  on  U.S.  operators 


(4  parts  for  each  aircraft  re 
quired) 


4  parts  X  S200  =  S800 


airplane 


$1,280     140x51,280  =  $179,200. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


Actions 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-08-01     Fairchild  Aircraft,  Inc.: 

Amendment  39-12708:  Docket  No. 
2001-CE-17-AD. 


Connpliance 


(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Replace  the  Skidmore-Wilheim  Manufacturing 
Co.  Model  VI -15-1 000  brake  master  cyl- 
inders with  new  or  overtiauled  Model  VI -15- 
1000  brake  master  cylinders  or  FAA-ap- 
proved  equivalent  part  numt)ers. 


Within  the  next  200  hours  time-in-service 
(TIS)  after  June  6,  2002  (the  effective  date 
of  this  AD)  or  15,000  hours  total  TIS  on  the 
affected  brake  master  cylinders,  wtiichever 
occurs  later,  unless  already  accomplished. 
Replace  thereafter  at  intervals  not  to  ex- 
ceed 15,000  hours  TIS. 


Model 


Serial  Nos. 


SA226-AT  

SA226-T  

SA226-T(B)  

SA226-TC  

SA227-AC,  SA227-AT,  and 
SA227-TT. 


All. 
All. 
All. 
All. 

420  through 
583. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  and  prevent  future  malfunctioning 
brake  master  cylinders.  Malfunctioning  brake 
master  cylinders  could  cause  dragging 
brakes,  which  can  result  in  overheated  brakes 
and  a  wheelwell  fire  if  the  dragging  takes 
place  during  takeoff  and  the  gear  is  later 
retracted. 

(d)  What  actions  must  I  accomplish  ta 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Procedures 


For  SA226  series  airplanes,  do  this  action  fol- 
lowing the  procedures  in  the  applicable 
maintenance  manual.  Overhaul  the  brake 
master  cylinders  following  the  procedures  In 
Fairchild  Sen/Ice  Bulletin  226-32-069. 
Issued:  October  24,  2001.  For  SA227  se- 
ries airplanes,  do  this  action  following  the 
procedures  in  the  applicable  maintenance 
manual.  Overhaul  the  brake  master  cyl- 
inders following  the  procedures  in  FairchiW 
Service  Bulletin  227-32-045,  Issued:  Octo- 
ber 24.  2001 . 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Fort  Worth  .'\irplane 
Certification  Office  (ACQ),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager.  Fort  Worth  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about 
any  already-approved  alternative 
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methods  of  compliance?  Contact  Werner 
Koch,  Aerospace  Engineer,  FAA, 
Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133: 
facsimile:  (817)  222-5960. 

(g)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  sections  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 

(n)  Are  any  service  bulletins 
incorporated  into  this  AD  by  reference? 
Actions  required  by  this  AD  must  be 
done  in  accordance  with  Fairchild 
Aircraft  Service  Bulletin  226-32-069 
including  Overhaul  Instructions  With 
Parts  Breakdown,  Issued:  October  24. 
2001.  and  Fairchild  Aircraft  Service 
Bulletin  227-32-045  including 
Overhaul  Instructions  With  Parts 
Breakdown,  Issued:  October  24,  2001. 
The  Director  of  the  Federal  Register 
approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  You  can  get  copies  from 
Fairchild  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room 
506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700. 
Washington.  DC. 

(i)  When  does  this  amendment 
become  effective?  This  amendment 
becomes  effective  on  June  6.  2002. 

Issued  in  Kansas  City,  Missouri,  on  April 
8.  2002. 

James  E.  |ackson. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[PR  Doc.  02-8988  Filed  4-16-02;  8:45  am) 
BILUNG  CODE  4910-1 9-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-O»-AD;  Amendment 
39-1 271 1 ;  AD  2002-06-52] 

RIN  2120-AA64 

Airworthiness  Directives;  Beli 
Helicopter  Textron  Canada  Model  407 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT.- 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2002-06-52,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  407  helicopters  by 
individual  letters.  This  AD  requires  a 
one-time  replacement  of  certain 
bearings  and,  before  further  flight, 
adding  a  limitation  and  caution  to  the 
rotorcraft  flight  manual  (RFM)  and  at 
specified  intervals,  inspecting, 
replacing,  and  lubricating  certain  oil 
cooler  blower  bearings.  This  AD  is 
prompted  by  several  occurrences  of 
failure  of  an  oil  cooler  blower  bearing. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  an  oil 
cooler  blower  bearing,  loss  of  tail  rotor 
drive,  and  a  subsequent  forced  landing. 
DATES:  Effective  May  2,  2002.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2002-06-52.  issued  on 
March  15,  2002.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  2, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  17.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  2002-SW- 
08-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov 

The  applicable  service  information 
may  be  obtained  from  Bell  Helicopter 
Textron  Canada,  12,800  Rue  de  I'Avenir. 
Mirabel.  Quebec  J7J1R4.  telephone  (450) 
437-2862  or  (800)  363-8023.  fax  (450) 
433-0272.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Madej,  Aviation  Safety  Engineer.  FAA. 
Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110.  telephone  (817) 222-5125, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
February  10,  2000,  the  FAA  issued  Final 
Rule  AD  2000-02-12  (65  FR  8032. 
Februarv'  17,  2000),  to  require  inspecting 
each  oil  cooler  blower  bearing  (bearing) 


for  roughness  and  replacing  any  rough 
bearing  before  further  flight  That  AD 
was  prompted  by  reports  of  failure  of 
the  bearing.  Since  the  issuance  of  that 
AD,  continued  bearing  failures  and 
identifications  of  effects  of  engine 
exhaust  gas  ingestion  have  been 
reported.  On  March  15.  2002.  the  FAA 
issued  superseding  Emergency  AD 
2002-06-52  for  BHTC  Moder407 
helicopters.  That  emergency  AD 
requires  a  one-time  replacement  of 
certain  bearings  within  100  hours  time- 
in-ser\-ice,  and  before  further  flight, 
adding  a  limitation  and  caution  to  the 
RFM  and  at  specified  intervals, 
inspecting  and,  if  necessary,  replacing 
certain  bearings  and  lubricating  certain 
bearings.  That  action  was  prompted  by 
several  occurrences  of  failure  of  an  oil 
cooler  blower  bearing  Particular 
tailwind  conditions  during  flight  can 
result  in  engine  exhaust  gas  ingestion  by 
the  oil  cooler  blower  and  deterioration 
of  the  bearing  grease.  This  condition,  if 
not  corrected,  could  result  in  bearing 
failure,  loss  of  tail  rotor  drive,  and  a 
subsequent  forced  landing. 

The  FAA  has  reviewed  Bell 
Helicopter  Textron  Alert  Ser\'ice 
Bulletin  (ASB)  Nos.  407-01-44, 
Revision  A.  dated  October  25.  2001; 
407-01-47.  dated  November  9.  2001: 
and  407-02-49,  dated  January  7.  2002. 
ASB  407-01-44,  Revision  A.  dated 
October  25.  2001,  specifies  replacing 
specific  oil  cooler  blower  bearings  and 
clarifies  and  expands  the  bearing 
lubrication  procedure  and  schedule 
ASB  407-01-47.  dated  November  9, 
2001.  updates  the  inspection  and 
lubrication  procedures  and  schedule  for 
specified  bearings  at  all  oil  cooler 
blower  and  tail  rotor  driveshaft 
locations.  ASB  407-02-49,  dated 
)anuar>'  7,  2002.  introduces  a  new 
limitation  and  a  new  caution  for 
tailwind  operations  in  the  RFM  and 
maintenance  actions  for  exceeding  the 
limitations. 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  this  helicopter 
model.  Transport  Canada  advises  that 
testing  indicates  premature  failure  of  an 
oil  cooler  blower  bearing  can  occur, 
under  certain  conditions,  due  to 
ingesting  exhaust  gases  into  the  aft 
fairing  inlet  resulting  in  elevated 
temperatures.  Also.  Transport  Canada 
advises  that  research  indicates  that  over- 
greasing  the  bearing  can  result  in 
elevated  bearing  temperatures  and 
failure  of  a  bearing.  Transport  Canada 
classified  the  ser\'ice  bulletins  as 
mandator)'  and  issued  AD  No.  CF- 
2002-18.  dated  March  4.  2002.  to  ensure 
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the  continued  airworthiness  of  these 
helicopters. 

This  helicopter  model  is 
manufactmed  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  BHTC  Model  407 
helicopters  of  the  same  type  design 
registered  in  the  United  States. 
Therefore,  the  FAA  issued  Emergency 
AD  2002-06-52  to  prevent  failure  of  an 
oil  cooler  blower  bearing,  loss  of  tail 
rotor  drive,  and  a  subsequent  forced 
landing.  The  AD  requires: 

•  Before  further  flight,  adding  the 
tailwind  limitation  and  caution 
contained  in  Temporary  Revision  9  (the 
temporary  revision  is  attached  to  ASB 
407-02-49,  dated  January  7,  2002)  to 
theRFM. 

•  At  specified  intervals,  inspecting 
the  oil  cooler  blower  bearings;  and  if  a 
bearing  is  rough,  a  seal  is  torn,  the 
expelled  grease  has  turned  black,  or 
metal  particles  are  visible  in  the 
expelled  greaseyeplacing  the  affected 
bearing  before  mrther  flight. 

•  At  a  specified  time-in-service, 
replacing  certain  bearings. 

•  At  specified  intervals,  lubricating 
the  bearings. 

The  actions  must  be  accomplished  in 
accordance  with  the  ASBs  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  and  controllability  of 
the  helicopter.  Therefore,  the  actions 
previously  described  are  required  at  the 
specified  time  intervals,  and  this  AD 
must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opport\mity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  15,  2002,  to  all 
known  U.S.  owners  and  operators  of 
BHTC  Model  407  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 


The  FAA  estimates  that  281 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  1  work  hour  for  each 
RFM  revision;  2  work  hours  per 
helicopter  for  the  initial  inspection:  0.5 
hour  for  each  repetitive  inspection;  0.5 
hour  to  lubricate  the  oil  cooler  blower 
bearing;  and  4  work  hours  per 
helicopter  to  replace  the  oil  cooler 
blower  bearing.  Required  parts  will  cost 
approximately  $1,926  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $996,426,  assuming  20 
repetitive  inspections  and  20  bearing 
lubricat.ons  on  each  helicopter  and 
bearing  replacement  on  ail  the 
helicopters  in  the  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW-08- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States. 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-06-52    Bell  Helicopter  Textron 

Canada:  Amendment  39-12711.  Docket 
No.  2002-SW-08-AD.  Supersedes  AD 
2000-02-12.  Docket  No.  99-SW-79-AD. 
Amendment  39-11579. 
Applicability:  Model  407  helicopters,  with 
oil  cooler  blower  bearing,  part  number  (P/N) 
406-040-339-ALL,  407-340-339-101  or 
-103,  installed,  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  oil  cooler  blower  bearing 
failure,  loss  of  tail  rotor  drive,  and  a 
subsequent  forced  landing,  accomplish  the 
following: 

(a)  Before  further  Jlight.  insert  the  tailwind 
limitation  and  caution,  contained  in 
Temporary  Revision  (TR)  9.  dated  lanuary  15. 
2002.  into  the  Bell  Model  407  Rotorcraft  ' 
Flight  Manual  (RF"M).  dated  Februarv  9. 
1996. 

Note  2:  TR  9  is  attached  to  Bell  Helicopter 
Textron  (BHT)  Alert  Service  Bulletin  (ASB) 
407-02-49.  dated  January  7.  2002. 

(b)  Within  10  hours  time-in-service  (TIS). 
inspec:t  the  forward  and  aft  oil  cooler  blower 
bearings  by  hand-rotating  the  driveshaft  with 
the  oil  cooler  driveshaft  connected.  If  a 
bearing  is  rough,  a  seal  is  torn,  the  expelled 
grease  has  turned  black,  or  metal  particles  are 
visible  in  the  expelled  grease,  replace  the 
affected  bearing  before  further  flight. 

(c)  At  intervals  not  to  exceed  25  hours  TIS. 
for  oil  cooler  blower  bearings.  P/N  40B-040- 
.339-ALL  and  407-.140-339-10,'): 

(1)  Inspect  the  bearings  by  hand-rotaling 
the  driveshaft  in  a(  cordance  with  the 
Accomplishment  Instructions.  Part  I, 
paragraph  2.  of  BHT  ASB  407-01-47.  dated 
November  9.  2001  (ASB  407-01-47).  If  a 
bearing  is  rough,  a  seal  is  torn,  the  expelled 
grease  has  turned  black,  or  metal  particles  are 
visible  in  the  expelled  grease,  replace  the 
affected  bearing  before  further  flight. 

(2)  Lubricate  the  bearings  in  accordance 
with  the  Accomplishment  Instructions.  Part 

II.  paragraph  2,  of  .^SB  407-01-47. 

(d)  For  oil  cooler  blower  bearings.  P/N 
407-340-339-101: 

(1)  At  intervals  not  to  exceed  25  hours  TIS. 
inspect  the  bearings  by  hand-rotating  the 
driveshaft  in  accordance  with  the 
Accomplishment  Instructions.  Part  II. 
paragraph  1.  of  BHT  .ASB  407-01-44. 
Revision  A.  dated  October  25.  2001  (ASB 
407-01—44.  Revision  A).  If  a  bearing  is  rough, 
a  seal  is  torn,  the  expelled  grease  has  turned 
black,  or  metal  particles  are  visible  in  the 
expelled  grease,  replace  the  affected  bearing 
before  further  flight. 

(2)  At  intervals  not  to  exceed  100  hours 
TIS.  lubricate  the  bearings  in  accordance 
with  the  Accomplishment  Instructions.  Part 

III.  paragraphs  1  and  2.  of  ASB  407-01-44. 
Revision  A. 

(e)  Within  100  hours  TIS.  replace  the 
forward  and  aft  oil  cooler  blower  bearings.  P/ 
N  406-040-3 3 Q-.ALL  and  407-340-339-103. 
if  installed,  with  airworthy  bearings.  P/N 
407-340-339-101.  Continue  to  inspect  and 
lubricate  the  bearings  in  accordance  with 
paragraph  (d)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 


an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group 

Note  3:  Information  coik  erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(g)  Special  flight  permits  will  not  be  • 
issued. 

(h)  The  inspections  and  lubrication  of  the 
oil  cooler  blower  bearings  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions.  Part  I.  paragraph  2,  of  Bell 
Helicopter  Textron  .Mert  Service  Bulletin 
407-01-47.  dated  November  9.  2001  and  Part 
II.  paragraph  1.  of  Bell  Helicoptei  Textron 
.Mert  Service  Bulletin  407-01-44.  Revision 
A.  dated  October  25.  2001.  This 
incorporation  by  relerence  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Bell 
Helicopter  Textron  Canada.  12.800  Rue  de 
I'Avenir,  Mirabel.  Quebec  I7I1R4.  telephone 
(450)  437-2862  or  (800)  363-8023.  fax  (450) 
433-0272.  Copies  may  be  inspected  at  the 
F-A.^.  Office  of  the  Regional  Counsel. 
Southwest  Region.  .Attention:  Rules  Docket 
No.  2O02-SW-O8-.\D,  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137;  or  at  the 
Office  of  the  Federal  Register.  800  North 
(Capitol  Street.  NW..  suite  700.  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
May  2.  2002.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2002-06-52, 
issued  March  15,  2002.  which  contained  the 
requirements  of  this  amendment. 

Note  4:  The  subject  ot  this  AD  is  addressed 
in  Transport  Canada  ADCF-2002-18.  dated 
March  4,  2002. 

Issued  in  Fort  Worth.  Texas,  on  April  4. 
2002. 

David  A.  Downey. 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Senice. 

[FR  Doc.  02-9173  Filed  4-16-02;  8:45  ami 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2001-9559;  Airspace 
Docket  No.  01-AWP-02] 

Revision  of  VOR  Federal  Airway  105 
and  Jet  Route  86,  AZ;  and  the 
Establishment  of  Jet  Routes  614  and 
616 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Federal 
Airway  105  {V-105)  and  Jet  Route  86  (I- 
86)  in  the  vicinity  of  Phoenix.  AZ.  The 
FAA  is  revising  V-105  between  the 


Drake  and  Phoenix,  AZ,  Ver\'  High 
Frequency  Omnidirectional  Radio 
Range  and  Tactical  Air  .Navigation  Aids 
(VORTAC)  in  order  to  enhance  the 
management  of  aircraft  operations  in  the 
Phoenix.  AZ,  terminal  area 
Additionally,  the  FAA  is  revising  J-86 
between  VVinslow,  AZ.  as  pari  of  the 
National  Airspace  Redesign  effort  and  to 
improve  system  efficiency  in  the 
Pheonix.  AZ.  area.  The  FAA  is  also 
modifying  the  descriptions  for  1-58  and 
1-86,  and  renaming  portions  of  1-58  and 
1-86  in  the  state  of  Florida.  These 
modifications  are  also  part  of  the 
National  Airspace  Redesign  effort  to 
improve  system  efficiency. 
EFFECTIVE  DATE:  0901  UTC.  August  8. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy.  Airspace  and  Rules  Division. 
ATA-4bo,  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW,.  Washington.  DC  20591; 
telephone:  (202)  267-878.3. 
SUPPLEMENTARY  INFORMATION: 

Background 

V-105 

On  June  20.  2001,  FAA-2001-9559, 
Airspace  Docket  No.  01-A\VP-02.  (66 
FR  30654).  was  published  in  the  Federal 
Register.  In  that  airspace  docket  the 
FAA  proposed  to  realign  V'-105  and  I- 
86  in  the  Phoenix.  AZ.  area.  The  June 
20.  2001 ,  Notice  of  Proposed 
Rulemaking  (NPRM)  contained  an 
inadvertent  error  in  the  proposed 
description  of  V-105.  Specifically,  the 
description  transposed  the  magnetic  and 
true  radials  of  V-105.  A  supplemental 
NPRM  (SNPRM)  corrected  that  error 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  commejits  were  received.  With  the 
exception  of  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice. 

Currently  the  navigational  signal  in 
the  vicinity  of  the  Gulf  of  Mexico  is  not 
sufficient  to  support  the  segment  of  J- 
58  between  the  Har\'ey.  LA.  \'ORTAC, 
and  the  Sa  isota  VORTAC.  The  same 
problem  affects  that  segment  of  1-86 
between  the  Leeville  VORTAC  and  the 
Sarasota,  FL,  VORTAC.  Due  to  the  weak 
navigational  signal  coverage  on  these 
routes,  they  no  longer  pass  flight 
inspection,  In  this  action,  the  F,\A 
revokes  the  route  over  the  Gulf,  and 
terminates  the  routes  at  the  Harvev 
VORTAC  (for  1-58)  and  the  Leeville 
VORTAC  (for  1-86)  respectively. 

To  replace  the  revoked  segments, 
over-water  advanced  navigation  routes 
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were  established  under  a  separate 
action.  These  over-water  navigation 
routes  do  not  rely  on  ground  based 
navigation  facilities  and  are  not  subject 
to  navigation  signal  coverage 
limitations.  Additionally,  in  this  action. 
the  FAA  will  rename  the  route  segments 
of  J-58  and  J-86  in  Florida  to  f-614  and 
J-616,  to  avoid  any  confusion. 

Final  Rule 

This  action  amends  Title  14  Code  of 
Federal  Regulations  (14  CFR)  part  71  by 
revising  V-105  and  J-86  in  the  vicinity 
of  Phoenix.  AZ.  The  FAA  is  also 
revising  J-58  by  terminating  the  route  at 
the  Harvey.  LA,  VORTAC;  revoking  the 
segment  of  J-58  between  the  Harvey 
VORTAC  and  the  Sarasota.  FL. 
VORTAC;  and  renaming  the  route  from 
the  Sarasota  VORTAC  to  the  Dolphin. 
FL,  VORTAC.  J-614.  Additionally,  the 
FAA  is  revising  J-86  between  Winslow. 
AZ,  and  the  Leeville,  LA.  VORTAC; 
revoking  the  segment  of  J-86  between 
the  Leeville  VORTAC  and  the  Sarasota, 
FL,  VORTAC;  and  renaming  the  J-86 
route  segment  from  the  Sarasota 
VORTAC  to  the  Dolphin.  FL,  VORTAC, 
J-616.  These  actions  are  necessary 
because  1-58  and  J-86  failed  to  pass 
flight  inspection  due  to  gaps  in 
navigation  signal  coverage  over  the  Gulf 
of  Mexico.  These  changes  are  also  part 
of  the  National  Airspace  Redesign  effort 
to  improve  system  efficiency  and  safety. 
Jet  routes  and  domestic  VOR  Federal 
Airways  are  published  in  paragraphs 
2004  and  6010(a).  respectively,  of  FAA 
Order  7400.9J.  dated  August  31,  2001. 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1,  The  jet  routes  and  VOR  Federal 
Airways  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulator},'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 


Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p. 389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16.  2001,  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 


1-58  [REVISED] 

From  Oakland,  CA,  via  Manteca,  CA: 
Coaldale.  NV;  Wilson  Creek,  NV:  Milford. 
UT;  Farmington,  NM;  Las  Vegas.  NM; 
Panhandle,  TX;  Wichita  Falls,  TX;  Ranger, 
TX;  .Mexandria,  LA;  Harvey.  LA. 

I-86  1REVLSEDI 

From  Beattv.  NV;  INT  Beatty  131'  and 
Boulder  Citv,  NV,  284"  radials;  Boulder  City: 
Peach  Springs,  AZ:  INT  of  Peach  Springs 
091-  and  Winslow,  AZ.  30r  radials, 
Winslow.  AZ:  El  Paso,  TX:  Fort  Stockton,  TX: 
Junction,  TX:  Humble,  TX:  Leeville.  LA. 

1-614  [NEW] 

Sarasota:  Lee  County.  FL:  to  the  INT  Lee 
Countv  120-  and  Dolphin.  FL.  293°  radials: 
Dolphin. 
1-616  [NEW] 

Sarasota:  INT  Sarasota  103'  and  La  Belle. 
FL,  313"'  radials:  La  Belle;  to  Dolphin.  FL, 


Paragraph  60 101  a  I— Domestic  VOR  Federal 
Air^vays 

***** 

V-105 [REVISED] 

From  Tucson,  ,^Z:  INT  Tucson  300"  and 
Stanfield.  AZ  145=  radials:  Stanfield: 
Phoenix,  AZ;  INT  Phoenix  333'  and  Drake, 
AZ,  182°  radials;  Drake:  25  miles,  22  miles 
85  MSL:  Boulder  City,  NV;  Las  Vegas,  NV: 
INT  Las  Vegas  266°  and  Beatty.  NV.  142° 
radials:  17  miles,  105  MSL:  Beatty:  105  MSL, 
Coaldale,  NV:  82  miles.  110  MSL:  to 
Mustang.  NV. 
***** 

Issued  in  Washington,  DC,  on  April  5. 
2002. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Divisioix. 
[FR  Doc.  02-9122  Filed  4-16-02:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  312 

Children's  Online  Privacy  Protection 
Rule 

agency:  Federal  Trade  Commission, 
ACTION:  Final  rule  amendment. 


summary:  The  Federal  Trade 
Commission  ("the  Commission")  issues 
a  final  amendment  to  the  Children's 
Online  Privacy  Protection  Rule  ("the 
Rule")  to  extend,  until  April  21.  2005. 
the  time  period  during  which  website 
operators  may  use  an  e-mail  message 
from  the  parent,  coupled  with 
additional  steps,  to  obtain  verifiable 
parental  consent  for  the  collection  of 
personal  information  from  children  for 
internal  use  by  the  website  operator. 
EFFECTIVE  DATE:  April  21.  2002. 
ADDRESSES:  Requests  for  copies  of  the 
amended  Rule  and  the  Statement  of 
Basis  and  Purpose  should  be  sent  to: 
Public  Reference  Branch.  Federal  Trade 
Commission.  Room  H-130.  600 
Pennsylvania  Avenue  NW.  Washington, 
DC  20580, 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Delanev,  (202)  326-2903, 
Rona  Kelner.  (202)  326-2752,  or  Mamie 
Kresses,  (202)  326-2070,  Division  of 
Advertising  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission.  600  Permsylvania  Avenue 
NW..  Washington.  DC  20580. 

Statement  of  Basis  and  Purpose 

L  Introduction 

As  part  of  the  effort  to  protect 
children's  online  privacy.  Congress 
enacted  the  Children's  Online  Privacy 
Protection  Act  of  1998,  15  U.S.C.  6501 
et  seq.  ("COPPA"),  to  prohibit  unfair  or 
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deceptive  acts  or  practices  in 
connection  with  the  collection,  use,  or 
disclosure  of  personally  identifiable 
information  from  children  on  the 
Internet.  On  October  20,  1999,  the 
Commission  issued  its  final  Rule 
implementing  COPPA.  which  became 
effective  on  April  21,  2000.  i  The  Rule 
imposes  certain  requirements  on 
operators  of  websites  or  online  services 
directed  to  children  under  13  years  of 
age,  or  other  websites  or  online  services 
that  have  actual  knowledge  that  they 
have  collected  information  from  a  child 
under  13  years  of  age.  Among  other 
things,  the  Rule  requires  that  website 
operators  obtain  verifiable  parental 
consent  prior  to  collecting,  using,  or 
disclosing  personal  information  from 
children  under  1 3  years  of  age. 

The  Rule  provides  that,  "[a]ny 
method  to  obtain  verifiable  parental 
consent  must  be  reasonably  calculated, 
in  light  of  available  technology,  to 
ensure  that  the  person  providing 
consent  is  the  child's  parent. "^  In  order 
to  allow  time  for  reliable  electronic 
methods  of  verification  to  become 
widely  available  and  affordable,  the 
Rule  sets  forth  a  sliding  scale  approach 
to  obtaining  verifiable  parental 
consent.  3  For  uses  of  personal 
information  that  will  involve  disclosing 
the  information  to  the  public  or  third 
parties,  the  Rule  requires  that  website 
operators  use  the  more  reliable  methods 
of  obtaining  verifiable  parental  consent. 
These  methods  include:  using  a  print- 
and-send  form  that  can  be  faxed  or 
mailed  back  to  the  website  operator; 
requiring  a  parent  to  use  a  credit  card 
in  connection  with  a  transaction;  having 
a  parent  call  a  toll-free  telephone 
number  staffed  by  trained  personnel; 
using  a  digital  certificate  that  uses 
public  key  technology;  and  using  e-mail 
accompanied  by  a  PIN  or  password 
obtained  through  one  of  the  above 
methods." 

In  contrast,  if  the  website  operator  is 
collecting  personal  information  for  its 
internal  use  only,  the  Rule  allows 
verifiable  parental  consent  to  be 
obtained  through  the  use  of  an  e-mail 
message  from  the  parent,  coupled  with 
additional  steps.  Such  additional  steps 


'64  FR  59888  (1999) 

M6CFR  312.5(b)(1). 

^  In  a  Notice  of  Proposed  Rulemaking  and  Request 
for  Public  Comment  published  in  April  1999.  the 
Commission  provided  examples  of  methods  of 
obtaining  verifiable  parental  consent  thatmight 
satisfy  the  standard  required  by  COPPA.  and  sought 
public  comment  on  the  feasibility,  costs  and 
benefits  of  these  suggested  methods.  64  FR  22750 
(1999).  In  addition,  in  luly  1999.  the  Commission 
held  a  workshop  devoted  entirely  to  the  verifiable 
parental  consent  issue.  64  FR  34595  (1999) 
(announcement  of  the  public  workshop). 

"  16  CFR  312.5(b)(2). 


are  designed  to  provide  assurances  that 
the  person  providing  the  consent  is  the 
parent  and  include:  sending  a 
confirmatory  e-mail  to  the  parent  after 
receiving  consent;  or  obtaining  a  postal 
address  or  telephone  number  from  the 
parent  and  confirming  the  parent's 
consent  by  letter  or  telephone  call.-' 

At  the  time  it  issued  tne  final  Rule, 
the  Commission  anticipated  that  the 
sliding  scale  was  necessary'  only  in  the 
short  term  because  the  more  reliable 
methods  of  obtaining  verifiable  parental 
consent  would  soon  be  widely  available 
and  affordable.**  Accordingly,  the 
sliding  scale  was  set  to  expire  on  April 
21,  2002,  at  which  time  website 
operators  were  to  obtain  verifiable 
parental  consent  using  the  more  reliable 
methods  for  all  uses  of  personal 
information."  However,  when  the 
expected  progress  in  available 
technology  did  not  occur,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment  ("NPR  ")  in  the  Federal 
Register  on  October  31.  2001.  proposing 
to  amend  the  Rule  to  extend  the  sliding 
scale  mechanism  for  an  additional  two 
years  to  April  21,  2004.8  jhe 
Commission  requested  public  comment 
on  the  proposed  extension  of  time  as 
well  as  several  questions  regarding  the 
current  and  anticipated  availability  and 
affordability  of  secure  electronic 
mechanisms  and/or  infomediaries  for 
obtaining  parental  consent.  The  30-day 
comment  period  closed  on  November 
30,  2001.  The  Commission  received  21 
comments  from  an  array  of  interested 
parties,  all  of  which  were  extremely 
informative  and  which  the  Commission 
has  considered  in  crafting  the  final 
amended  Rule.  Those  submitting 
comments  included:  the  FTC-approved 
COPPA  safe  harbor  programs; 
companies  operating  Internet  sites  or 
businesses;  marketing  and  advertising 
trade  groups;  publishing  groups;  and 
educational  organizations.^ 

11.  The  Amended  Rule 

In  the  October  2001  NPR,  the 
Commission  proposed  a  two-year 
extension  of  the  sliding  .scale 
mechanism  because  it  appeared  that  the 
expected  progress  in  technology  had  not 
occurred  to  the  extent  necessar\'  to 
phase  out  the  sliding  scale  mechanism 
and  require  the  most  reliable  methods  of 
parental  consent  for  all  uses  of  personal 


information  collected  from  children  by 
websites.  After  careful  consideration, 
the  Commission  has  decided  to  extend 
the  sliding  scale  mechanism  for  three 
vears,  from  April  21,  2002  until  April 
21.  2005. 

The  Rule  provides  that,  "la]ny 
method  to  obtain  verifiable  parental 
consent  must  be  reasonably  calculated, 
in  light  of  available  technology,  to 
ensure  that  the  person  providing 
consent  is  the  child's  parent."'"  In 
making  its  initial  determination  to  adopt 
the  sliding  scale  mechanism  in  the  final 
rulemaking  in  November  1999.  the 
Commission  balanced  the  costs  imposed 
by  the  method  of  obtaining  parental 
consent  and  the  risks  associated  with 
the  intended  uses  of  information." 
Because  of  the  limited  availability  and 
affordability  of  the  more  reliable 
methods  of  obtaining  consent — 
including  electronic  methods  of 
verification — the  Commission  found 
that  these  methods  should  only  be 
required  when  obtaining  consent  for 
uses  of  information  that  posed  the 
greatest  risks  to  children.''^  Accordingly, 
the  Commission  implemented  the 
sliding  scale,  noting  that  it  would 
"provided  operators  with  cost-effective 
options  until  more  reliable  electronic 
methods  became  available  and 
affordable,  while  providing  parents  with 
the  means  to  protect  their  children."'  ' 
The  Commission  anticipated  that 
reliable  electronic  methods  of 
verification  would  soon  become  widely 
available  and  affordable  and, 
accordingly,  determined  that  a  two-year 
sliding  scale  mechanism  would  be 
adequate.'* 

Having  reviewed  the  rulemaking 
record,  the  Commission  concludes  that 
secure  electronic  mechanisms  and/ or 
infomedian,'  services  for  obtaining 
verifiable  parental  consent  are  not  yet 
widely  available  at  a  reasonable  cost.'* 


6  64  FR  59902  (1999). 

"16CFR  312.5(b)(2) 

"66  FR  54963  (2001). 

''The  comments  are  discussed  below  In  addition, 
a  complete  list  of  the  commenters  and  their 
comments  appear  on  the  FTC's  website  at 
<www.ftc.gov>. 


'"  16  CFR  312.5(b)(1). 

"  64  FR  59901 ,  59902  (1999) 

"Id. 

"W  at  59902. 

"The  overwhelming  majority  of  commenters 
noted  that  secure  electronic  mechanisms  and/or 
infomediar)'  ser\iccs  have  not  yet  developed  to  the 
point  where  they  are  widely  available  and 
affordable  .^flab  &  Saviti  (Comment  1)  at  1-2; 
America  Online  el  al  (  '.^0L■■)  (Comment  2)  at  1- 
2:  Association  of  American  Publishers  I  "AAP") 
(Comment  4)  at  1-2.  Romain  Carrere  (Comment  6); 
Children's  .^dvertising  Review  I'nil  ('CARl'") 
(Comment  7)  at  2:  Direct  Marketing  Association  et 
al  ("DMA  ")  (Comment  9)  al  2:  Entertainment 
Software  Rating  Board  C'ESRH")  (Comment  10)  at 
1-2;  Gardner.  Carton  &  Douglas  (  "Gardner") 
(Comment  11)  at  1;  Leo  Burnett  Worldwide.  Inc. 
(Comment  12);  Magazine  Publishers  of  America 
("MPA")  (Comment  13).  National  Cable  & 
Telecommunications  Association  ("NCTA") 
(Comment  15)  at  1-2;  Online  Privacy  Alliance 

Continued 
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In  addition,  the  Commission  finds  that 
support  for  an  extension  of  the  sliding 
scale  mechanism  is  widespread."*  The 
record  indicates  that  the  sliding  scale 
mechanism  to  date  has  been  an  effective 
method  for  obtaining  parental 
consent.''  At  the  same  time,  the 


( 'OPA")  (Comment  16)  at  2,  Privo  (Comment  17)  at 
2-3;  Promotion  Marketing  Association.  Inc. 
CPMA")  (Comment  18)  a!  2;  Software  & 
Information  Industry  Association  ("SUA") 
(Comment  19)  at  2-3;  and  TRUSTe  (Comment  21). 

However,  one  commenter  noted  that  many 
children's  websites  had  made  the  necessary 
adjustments  and  investments  within  the  original 
timeframe  provided  by  the  Rule.  Circle  1  Network 
(Comment  8)  .^nother  commenter  said  that  digital 
signature  tei:hnology  is  available  from  at  least  one 
company  and  should  be  implemented  on  a 
mandatory  basis  in  cases  where  personal 
information  is  shared  with  third  parties.  Jennifer 
Melendez  et  al,  (Comment  14).  Three  commenters 
did  not  address  the  issue  of  whether  secure 
electronic  mechanisms  and/or  infomediary  services 
are  widely  available  and  affordable.  Aristotle 
(Comment  3);  Association  of  Educational  Publishers 
("AEP")  (Comment  5);  and  Office  of  Attorney 
General,  State  of  Connecticut  (Comment  20). 

'"Of  the  21  comments  received  by  the 
(x>mmission.  20  addressed  the  issue  of  whether  the 
sliding  scale  mechanism  should  be  extended,  and 
19  of  those  commenters  agreed  that  an  extension 
was  warranted.  Only  one  commenter  favored 
collapsing  the  sliding  scale  as  originally  scheduled 
Circle  1  Network  (Comment  8).  Two  other 
commenters  supported  extending  the  sliding  scale 
mechanism  for  periods  of  time  less  than  two  years 
Romain  Carrere  (Comment  6)  and  Privo  (Comment 
17)  al  1  &  5.  Six  commenters  supported  the  two- 
year  extension  as  set  out  in  the  NPR.  .\ftab  &  Savilt 
(Comment  1);  AAP  (Comment  4)  at  2;  CARL' 
(Comment  7)  at  2;  ESRB  (Comment  10);  Gardner 
(Comment  11);  and  Leo  Burnett  Worldwide.  Inc. 
(Comment  12).  An  additional  commenter  supported 
the  two-year  extension,  but  only  if  the  "additional 
steps"  taken  with  e-mail  plus  were  limited  to 
telephone  and  postal  mail  follow-up.  rather  than  a 
confirmatory  e-mail  TRLISTe  (Comment  21).  One 
commenter  suggested  a  10-year  extension.  DMA 
(Comment  9)  at  3.  while  eight  commenters 
supported  an  indefinite  or  permanent  extension. 
AOL  et  al.  (Comment  2)  at  1;  .^EP  (Comment  5); 
MPA  (Comment  13);  Melendez  et  al,  (Comment  14); 
NCTA  (Comment  15)  al  1-2;  OPA  (Comment  16)  at 
2;  PMA  (Comment  18)  at  2;  and  SUA  (Comment  191 
at  3.  One  commenter  argued  specifically  against 
extending  the  sliding  scale  indefinitely.  Office  of 
Attorney  General,  State  of  Connecticut  (Comment 
20).  while  five  other  commenters  noted  the  value 
of  a  finite  extension.  Aftab  &  Savitt  (Comment  1) 
al  2;  CARU  (Comment  7)  at  2;  Gardner  (Comment 
11)  at  1;  Privo  (Comment  17)  at  5;  and  TRL'STe 
(Comment  21). 

''AOL  (C:omment  2)  at  2-3  (no  "complaints  or 
other  record  evidence  that  the  sliding  scale 
mechanism  is  inadequate");  DM.'X  (Comment  9)  at 
3  ("not  aware  of  any  harm  from  the  use  of  e-mail 
plus  consent");  Leo  Burnett  Worldwide.  Inc. 
(Comment  12)  ("sliding  scale  mechanism  has  been 
very  effective");  NCTA  (Comment  15)  at  2  ("not 
aware  of  any  complaints  against  member  companies 
for  infringement  of  children's  on-line  privacy  ");  and 
SUA  (Comment  19)  at  3  ("present  approach  has 
worked  well"). 

Although  none  of  the  commenters  articulated 
specific  examples  of  misuse  of  the  sliding  scale 
mechanism,  three  commenters  found  the  email  plus 
method  of  obtaining  parental  consent  to  be 
ineffective  and  unreliable.  Romain  Carrere 
(Comment  6)  (children  can  impersonate  their 
parents);  Privo  (Comment  17)  at  2-3  (e-mail  plus 
may  not  and  often  does  not  result  in  reliable 


Commission  finds  that  the  safety  risk  to 
children  of  a  website  collecting  personal 
information  for  its  internal  use  only 
remains  low.i«  Websites  that  use  an  e- 
mail  message  from  the  parent,  coupled 
with  additional  steps,  to  obtain  parental 
consent  may  only  use  the  personal 
information  collected  from  the  child  for 
the  internal  use  of  the  website,  and 
cannot  share  or  disclose  this 
information  to  third  parties  or  the 
public.  If  a  website  wishes  to  share  or 
disclose  personal  information  collected 
from  a  child,  or  allow  a  child  a 
mechanism  to  make  personal 
information  publicly  available  (for 
example,  through  an  email  account, 
message  board  or  chat  room),  the 
website  must  use  the  more  reliable 
methods  of  obtaining  consent.  Indeed, 
the  relatively  lower  cost  of  seeking 
permission  for  internal  use  of  children's 
information  may  well  be  part  of  the 
reason  why  more  websites  do  not  seek 
permission  to  disclose  information  to 
third  parties. 

The  Commission  finds  that  the  record 
also  shows  that  the  anticipated  date  for 
the  development  and  deployment  of 
secure  electronic  mechanisms  and/or 
infomediar\'  services  on  a  widespread 


verification  "  and  "jijl  is  commonplace  for  children 
to  have  the  requisite  knowledge  to  falsify  their  age 
or  fabricate  a  spurious  e-mail  message  that  is 
allegedly  from  the  parent  or  guardian");  and 
TRUSTe  (Comment  21)  (  "it  would  be  unwise  to 
extend  the  lessened  protection  of  email  plus'  rule 
two  additional  years,  unless  the  rule  is  modified, 
so  that  a  delayed  email  to  the  parent's  email  address 
is  not  considered  sufficient  verifiable  parental 
consent"). 

>»  Aftab  &  Savitt  (Comment  1)  at  1  (  "Parents 
appreciate  the  convenience  of  the  e-mail  plus 
consent  process,  particularly  as  it  is  coupled  with 
low-risk  privacy  concerns  where  information  will 
not  be  disclosed. ■•);  AEP  (Comment  5)  ("We  believe 
the  current  "sliding  scale"  approach— allowing  Web 
operators  who  collect  information  for  internal  use 
only  to  pursue  this  less  stringent  form  of  consent- 
has  proved  an  effective  way  to  balance  parental 
involvement  with  children"s  freedom  to  pursue 
educational  experiences  online."'):  C.-\RU  (Comment 
7)  at  1  ("In  adopting  the  sliding  scale  the 
Commission  wisely  acknowledged  that  the  risks 
involved  where  an  operator  uses  a  child"s  personal 
information  solely  for  its  internal  use.  with  no 
disclosure,  were  minimal  "");  DMA  (Comment  9)  at 
2-3  ("the  e-mail  plus  consent  mechanism  for 
internal  uses  of  information  is  successfully 
protecting  childrens  privacy  as  intended  by  the 
Act."");  Gardner  (Comment  11)  at  2  (noting  that  sites 
that  collect  parental  consent  by  e-mail  plus  may  not 
share  that  information  with  third  parlies);  MPA 
(Comment  13)  ("e-mail  based  consent 
mechanism. ..effectively  protects  children "s  personal 
information'");  NCTA  (Comment  15)  at  2  (noting 
that  companies  using  e-mail  plus  can  only  use  the 
data  collected  for  internal  purposes);  PMA 
(Cximment  18)  at  1-2  (risk  of  harm  to  children  fi-om 
improper  disclosure  of  their  information  is 
"significantly  lower  when  the  child's  information 
will  not  be  released  to  any  third  parties");  and  SUA 
(Comment  19)  at  3  ('sliding  scale  that  provides  for 
different  methods  between  data  gathered  only  for 
internal  use  and  that  which  will  be  disclosed  to 
third  parties  is  appropriate  to  the  circumstances""). 


and  affordable  basis  does  not  appear  to 
be  able  to  be  predicted  with  any 
reasonable  certainty  at  this  point  in 
time.'''  In  light  of  the  delayed 
development  and  deployment  of  secure 
electronic  mechanisms  and/or 
infomediary  services  for  obtaining 
verifiable  parental  consent,  the 
unpredictability  of  estimating  when 
such  technology  will  be  widely 
available  and  affordable,  and  the 
effectiveness  of  the  present  sliding  scale 
mechanism,  the  Commission  has 
determined  that  an  extension  of  the 
sliding  scale  mechanism  is  appropriate. 
Accordingly,  the  Commission  will  re- 
examine this  issue  when  it  conducts  its 
statutorily  mandated  review  of  the  Rule, 
no  later  than  April  21.  2005.^" 

III.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612.  requires  agencies  to 
prepare  and  make  available  to  the 
public  regulatory  flexibility  analyses  at 
the  proposed  and  final  stages  of  a 
rulemaking  proceeding,  except  in  cases 
where  the  agency  certifies  that  the  Rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605.  In  its  notice  of 
proposed  rulemaking,  the  Commission 
certified  that  its  proposed  rule 
amendment  to  extend  by  two  years  the 
time  period  during  which  Web  site 
operators  could  continue  to  obtain 
verifiable  parental  consent  under  a 
"sliding  scale"  of  compliance  options 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  66  FR  at  54964.  Nonetheless,  to 
ensure  that  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities  is  overlooked,  the  Commission 
requested  public  comment  on  the  effect 
of  the  proposed  amendment  to  the  Rule 
on  the  costs,  profitability,  and 
competitiveness  of,  and  employment  in. 
small  entities.  Id. 

The  Commission  did  not  receive  any 
comments  directly  addressing  the 


'"MPA  (Commentl3)  at  2  ("New  technologies 
have  not  yet  developed  to  facilitate  verifiable 
parental  consent  at  a  reasonable  cost,  and  no  widely 
and  economically  feasible  verification  technology 
even  appears  to  be  on  the  near  horizon.");  OPA 
(Comment  16)  at  2  ("no  clear  signals  that  the 
anticipated  verification  technology  is  likely  to  be 
economically  and  widely  available  in  the  consumer 
market  in  the  forseeable  future  ");  PMA  (Comment 
18)  at  2  ('"it  is  difficult,  if  not  impossible,  to  predict 
accurately  when  such  technologies  will  be  both 
available  and  adopted  by  a  significant  percentage  of 
consumers  ");  and  SUA  (Comment  19)  at  3  ("In 
reviewing  developments  over  the  last  two  years, 
there  are  no  clear  signals  that  the  anticipated 
verification  technology— technology  that  must  be 
low-cost,  widely  deployed  and  acceptable  to 
consumer  end  users — is  likely  to  be  economically 
and  widely  available  in  the  consumer  market  in  the 
foreseeable  future."). 

20 16  CFR  312.11. 
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impact  of  thn  proposed  amendment  on 
small  entities.  To  the  extent,  however, 
that  any  small  entities  are  affected  by 
the  Rule,  the  Commission  believes  the 
public  comments  support  its 
determination  that  the  adoption  of  the 
rule  amendment  will  not  impose  more 
significant  or  costly  compliance 
methods  on  Web  site  operators  than  the 
Rule  would  otherwise  impose  if  it  were 
not  amended.  By  adopting  a  final  rule 
amendment  that  leaves  currentlv 
effective  compliance  options  in  place 
for  an  additional  three  years,  the 
Commission  is  preserving  the  status  quo 
for  all  Web  site  operators,  including  any 
small  entities.  Thus,  the  change,  if  any. 
in  the  economic  impact  of  the  Rule 
resulting  from  the  final  rule 
amendment,  will  be  less  than  if  the 
Commission  did  not  amend  the  Rule 
and  the  more  burdensome  requirements 
of  the  Rule  as  originally  promulg.ited 
were  allowed  to  take  effect. 
Accordingly,  for  these  reasons,  the 
Commission  certifies  under  the 
Regulatory  Flexibility  Act  that  the  final 
rule  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605.  This  notice  also  serves  as 
the  required  certification  and  statement 
of  the  Commission's  determination  to 
the  Small  Business  Administration, 

IV.  Paperwork  Reduction  Act 

This  amendment  does  not  amend  any 
information  collection  requirements  thai 
have  previously  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act.  as  amended.  44  U,S,C, 
3501  et  seq. 

Final  Rule 

List  of  Subjects  in  16  CFR  Part  312 

Children,  Communications,  Consumer 
protection.  Electronic  mail.  E-mail, 
Internet.  Online  service.  Privacy.  Record 
retention.  Safety.  Science  and 
technologv.  Trade  practices.  Website, 
Youth. 

Accordingly,  the  Federal  Trade 
Commission  amends  16  CFR  Part  312  as 
follows: 

PART  312— CHILDREN'S  ONLINE 
PRIVACY  PROTECTION  RULE 

1.  The  authority  citation  for  this  part 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  6501  et  seq. 

2.  Amend  §  312.5  by  revising  the 
second  sentence  of  paragraph  (b)(2)  to 
read  as  follows: 

§312.5    Parental  consent. 

*        *        *        *        * 

(b)  *  *  * 


(2)*    *   ^  Provided  that:  FoT  {he 
period  until  .Xpril  21.  2005.  methods  to 
obtain  verifiable  parental  consent  for 
uses  of  information  other  than  the 
"disclosures'"  defined  bv  <?  312.2  may 
also  include  use  of  e-mail  coupled  with 
■idditiimal  steps  to  pro\'ide  assurances 
that  the  person  providing  the  consent  is 
the  parent.  *    ♦    * 
***** 

H\  i]iri'<  lidii  of  tho  Commission. 
IJonaid  S.  Clark. 
Secretary. 
IFR  no( .  02-9272  Filt'd  4-16-02;  8:45  ami 

BILLING  CODE  675(M)1-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 

[Public  Notice  3971] 

Documentation  of  Nonimmigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended:  International 
Organizations;  Interim  Rule 

AGENCY:  Department  of  State 
ACTION:  Interim  rule  with  retjuest  for 
comments. 

SUMMARY:  In  the  interest  of  greater 
accuracy  and  clarity,  this  rule  revises 
the  recently  added  amendment  relating 
to  IN'i'ELSAT  (following  pri\'atization) 
as  an  "international  organization.' 
DATES:  Effective  April  17,  2002.  Written 
comments  may  be  submitted  on  or 
before  lune  17.  2002. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief. 
Legislation  and  Regulations  Division. 
Visa  Services,  Department  of  State. 
Washington.  DC  20520-0106.  or  by  e- 
mail  to  visarpgs@state.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  1.  Harper,  Legislation  and 
Regulations  Division.  Visa  Services, 
Department  of  State.  Washington,  DC 
20520-0106,  telephone  202-663-1221. 
e-mail  harperbj<astate.gov.  or  fax  at  202- 
663-3898. 

SUPPLEMENTARY  INFORMATION:  On 
January  11.  2002.  the  Department 
amended  its  regulation  pertaining  to 
international  organizations  to  include 
INTELSAT  following  privatization  (67 
FR  1413).  Following  further  internal 
considerations  and  consultation  with 
INS.  the  Department  feels  it  necessary  to 
revise  that  regulation  to  clarif\'  the 
status  of  the  organization  and  the 
personnel  affected. 

Why  Are  Changes  Necessary? 

The  regulation  published  earlier  (22 
CFR  41.24(a))  was  intended,  essentially. 


just  to  distinguish  the  fact  that  the 
source  of  authority  for  INTELSAT  to 
retain  a  limited  status  as  an 
international  organization  after 
privatization  was  Public  Law  196-306 
rather  than  a  Presidential  designation. 
The  law.  however,  conferred  the  status 
of  international  organization  on  the 
privatized  INTELSAT  only  in 
connection  with  a  special  immigrant 
classification  for  certain  "international 
organization  aliens."  At  the  same  time, 
however,  it  allowed  certain  officers  and 
employees  of  privatized  INTELSAT  to 
retain  their  G-4  visa  status,  despite  the 
fact  that  INTELS.^T  no  longer  met  the 
definition  of  "international 
organization'"  for  purposes  of  visa 
classification  under  INA  101(a)(15)(G). 
In  addition,  the  special  legislation  did 
not  provide  for  G-5  status  for  servants 
of  privatized  INTELSAT-officers  and 
employees.  Those  limitations  and 
subtleties  although  not  included  in  the 
existing  regulation,  are  included  in  this 
amendment  to  it.  The  Department 
recognizes  that  greater  specificit\'  is 
necessary  for  a  full  understanding  of  the 
effects  of  section  301  of  Public  Law 
106-306. 

Does  Changing  the  Regulation  .Make 
any  Difference?  Wouldnt  the  Law 
Govern  .•\n>'way? 

Yes  it  would.  Nevertheless,  it  is  best  . 

for  purposes  of  administration  and  for 
lull  disclosure  to  the  public  that  the 
regulation  be  made  as  unequivocal  and 
thorough  as  possible.  This  revised 
version  makes  it  explicit  that  I.NTELSAT 
is  not  an  "international  organization"' 
for  all  purposes.  This,  in  turn,  means 
that  the  officers  and  employees  of  the 
privatized  INTELS,'\T  who  are  still 
classifiable  as  G-4s  are  not 
"international  organization  aliens"  for 
all  purposes,  but  only  for  the  purpose  of 
the  special  immigrant  \'isa  provisions  of 
INA  101(&)(27)(I). 

What  Other  Changes,  if  .\ny.  Are  There 
in  This  New  Regulation? 

In  addition  to  clarif\'ing  the  definition 
and  the  status  of  the  G— 4  (jfficers  and 
employees  of  the  privatized  INTELS.-XT. 
this  regulation  makes  it  clear  that  only 
officers  and  employees  of  INTELSAT 
who  had  been  employed  in  G—4  status 
for  at  least  six  months  prior  to  the  time 
of  privatization,  and  officers  and 
employees  who  meet  those  criteria  but  j 

moved  to  a  successor  or  separated  entity      ' 
after  at  least  six  months  such 
employment  and  after  March  17,  2000. 
but  prior  to  INTELSAT  privatization,  are 
still  classifiable  under  INA 
101(a)(15)(G)(iv).  Newly  hired  officers 
and  employees  of  the  privatized 
INTELSAT  and  successor  or  separated 
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entities  thereof,  and  officers  and 

employees  hired  by  INTELSAT  less  than 

six  months  prior  to  the  date  of 

privatization,  are  not  entitled  to  such 

status. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  The  rule 
makes  no  substantive  changes  in  visa 
operations.  It  merely  rectifies  any 
confusion  deriving  from  the  earlier 
amendment  noting  that  a  different 
statute  conferred  the  designation  of 
"international  organization"  in  this 
instance. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act.  the 
Department  has  assessed  the  potential 
impact  of  this  rule,  and  the  Assistaint 
Secretary  for  Consular  Affairs  hereby 
certifies  that  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  benefit  those  that  engage  temporary 
agricultural  workers. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 


Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Executive  Order  131332 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

Ust  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports  and 
visas. 

Accordingly,  the  Department  amends 
22  CFR  Chapter  I  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  part  41  is 
revised  to  read: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277, 
112  Stat.  2681-795  through  2681-801. 

2.  Amend  §  41.24  by  revising 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

§  41 M    International  organization  aliens. 

(a)  Definition  of  international 
organization.  "International 
organization"  means: 

(1)  Any  public  international 
organization  which  has  been  designated 
by  the  President  by  Executive  Order  as 
entitled  to  enjoy  the  privileges, 
exemptions,  and  immunities  provided 
for  in  the  International  Organizations 
Immunities  Act  (59  Stat.  669.  22  U.S.C. 

288);  and 

(2)  For  the  purpose  of  special 
immigrant  status  under  INA 
101(a)(27)(I).  INTELSAT  or  any 
successor  or  separated  entity  thereof. 
***** 

(c)  Officers  and  employees  of 
privatized  INTELSAT,  their  family 
members  and  domestic  servants.  (1) 
Officers  and  employees  of  privatized 
INTELSAT  who  both  were  employed  by 


INTELSAT,  and  held  status  under  INA 
101(a)(15)(G)(iv)  for  at  least  six  months 
prior  to  privatization  on  July  17,2001, 
will  continue  to  be  so  classifiable  for  so 
long  as  they  are  officers  or  employees  of 
INTELSAT  or  a  successor  or  separated 
entitv  thereof. 

(2)' Aliens  who  had  had  G-4  status  as 
officers  and  employees  of  INTELSAT 
but  became  officers  or  employees  of  a 
successor  or  separated  entity  of 
INTELSAT  after  at  least  six  months  of 
such  employment,  but  prior  to  and  in 
anticipation  of  privatization  and 
subsequent  to  March  17,  2000,  will  also 
continue  to  be  classifiable  under  INA 
101(a)(15)(G)(iv)  for  so  long  as  that 
employment  continues. 

(3)  Family  members  of  officers  and 
employees  described  in  paragraphs 
(c)(1)  and  (2)  of  this  section  who  qualify 
as  "immediate  family"  under 

§  41.21(a)(3)  and  who  are  accompanying 
or  following  toioin  the  principal  are 
also  classifiable  under  INA 
1010(a)(15)(G)(iv)  for  so  long  as  the 
principal  is  so  classified. 

(4)  Attendants,  servants,  and  personal 
employees  of  officers  and  employees 
described  in  paragraphs  (c)(1)  and  (2)  of 
this  section  are  not  eligible  for 
classification  under  INA 
101(a)(15)(G)(v),  given  that  the  officers 
and  employees  described  in  paragraphs 
(c)(1)  and  (2)  of  this  section  are  not 
officers  or  employees  of  an 
"international  organization"  for 
purposes  of  INA  101(a)(15)(G). 

Dated:  March  9,  2002. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 

Department  of  State. 

[FR  Doc.  02-8549  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  HeaKh  Administration 

30  CFR  Part  75 

RIN  1219-AA75 

HIgh-Voltage  Longwall  Equipment 
Standards  for  Underground  Coal 
Mines;  Correction 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
action:  Final  rule;  correction. 


SUIMMARY:  This  corrects  the  Mine  Safety 
and  Health  Administration's  final  rule 
establishing  new  mandatory  standards 
for  the  design,  installation,  use,  and 
maintenance  of  high-voltage  longwall 
mining  systems  used  in  underground 
coal  mines  published  March  11,  2002. 
dates:  Effective  on  May  10.  2002. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations  and 
.Variances,  MSHA,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203- 
1984.  Mr.  Nichols  can  be  reached  at 
nichols-marvin'&msha.gov  (Internet  E- 
mail),  703-235-1910  (voice),  or  703- 
235-5551  (fax).  The  Correction  also  is 
available  on  the  Internet  at  http:// 
v^'ww. msha.gov/REGSINFO. HTM. 


SUPPLEMENTARY  INFORMATION:  On  March 
11,  2002,  the  Mine  Safety  and  Health 
Administration  published  a  final  rule 
(67  FR  10972)  revising  our  electrical 
safety  standards  for  underground  coal 
mines.  This  document  corrects  the  final 
rule  by  adding  the  heading  for 
Appendix  A  to  Subpart  I  and  corrects 
the  placement  of  the  appendix. 


Dated:  .^pn:  12,  2002 
Marvin  VV.  Nichols.  )r.. 

Dirt'dor,  Office  of  Stanaaras.  Regulations  and 

\'.:-:.:nces. 

In  the  Federal  Register  of  Mart.h  1 1 . 
2002.  the  illustration  that  appear^   ui 
page  11005  should  be  corrected  ti   re.id 
as  set  forth  below  and  mcued  t(;  app^'ar 
immediatelv  after  **  "5  822  (in  paue 
11003 

BILLING  CODE  45iO-t3-P 
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Appendix  A  to  Subpart  I  -  Diagrams  of  Inby  and  Outby  Switching 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN-0720-AA70 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Service  (CHAMPUS): 
Enuretic  Devices,  Breast 
Reconstructive  Surgery,  PFPWD  Valid 
Authorization  Period,  Early 
Intervention  Services 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes  the 
exclusion  of  enuresis  alarms,  corrects 
contradictor}^  language  as  it  relates  to 
breast  reconstructive  surgery,  changes 
the  valid  period  of  an  authorization  for 
services  and  items  under  the  Program 
for  Persons  with  Disabilities, 
implements  Section  640  of  Public  Law 
105-17.  which  establishes  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Service  (CHAMPUS) 
payment  relationship  for  IDEA  Part  C 
services  and  items. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  17,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Brown  and  Michael  Kottyan, 
TRICARE  Management  Activity,  Office 
of  Medical  Benefits  and  Reimbursement 
Systems  (303)  676-3581  and  (303)  676- 
3520  respectively. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  2000  (65  FR  68957),  the 
Department  of  Defense  published  a 
proposed  rule  with  a  public  comment 
period.  All  respondents  concurred  with 
the  proposed  amendments.  Five 
suggested  several  minor  changes. 
Therefore,  all  comments  were  analyzed 
and  considered  in  the  formulation  of 
this  final  rule. 

Comments  and  Responses 

Comment:  PFPWD— Early 
Intervention:  One  comment  stated  that  it 
was  not  clear  from  the  materials 
provided  whether  CHAMPUS  as  first 
payer  for  allowable  medical  services 
and  items  provided  as  early  intervention 
services  (EIS)  is  a  change  to  comply 
with  the  law  or  whether  it  is  a 
clarification  of  present  policy. 

Response:  This  action  is  not  a  change 
in  that  it  merely  codifies  Section  640  of 
Public  Law  105-17,  which  defines  the 
payment  relationship  of  CHAMPUS  and 
funds  provided  in  accordance  with  that 
law. 

Comment:  Another  comment 
suggested  that  the  rule  stipulate  that 
families  who  reside  on  base  are  not 


eligible  for  TRICARE/CHAMPUS 
payment  if  the  on-base  program  can 
provide  the  required  EIS. 

Response:  Early  Intervention  Services 
(EIS)  available  from  or  through  Militarv 
Treatment  Facilities  (MTFs),  or  other 
on-base  programs,  should  be  utilized  to 
the  extent  appropriate.  However,  to 
restrict  services  to  those  not  available 
from  or  through  an  MTF  would  require 
a  mechanism  similar  to  a  non- 
availability statement,  could  precipitate 
a  delay  in  deliver)-  of  necessan.'  ser\'ices, 
and  is  beyond  the  scope  of  this  rule. 
Consequently,  we  have  retained  the 
language  as  originally  proposed. 

Comment:  PFPWD  Double  Coverage 
Plan — Another  comment  suggested  that 
we  change  the  sentence  "medical 
services  and  items  that  are  provided 
under  Part  C  of  the  IDEA'"  to  "services 
and  devices  provided  under  Part  C  of 
the  IDEA  that  are  medically  or 
psychologically  necessary-." 

Response:  We  agreed  to  make  this 
change.  However,  we  did  not  change  the 
term  "items"  to  "devices"  because  items 
is  the  language  used  elsewhere  in 
CHAMPUS'  regulations  and  policies. 

Comment:  PFPWD  Valid 
Authorization  Period — The  last 
comment  regarding  PFPV\T)  and 
suggested  that  we  change  the  sentence 
"maximum  of  twelve  months"  to 
"maximum  of  twelve  consecutive 
months." 

Response:  We  agreed  to  make  this 
change. 

Comment:  Breast  reconstructive 
surgery' — One  comment  suggested  that 
we  change  "structures  of  the  body  in 
order  to  improve  the  patient's 
appearance  and  self-esteem  remains  an 
exclusion"  to  "structures  of  the  body  for 
the  sole  purpose  of  electively  improving 
the  patient's  appearance  remains  an 
exclusion"  to  clarify  the  intent  of  when 
reconstructive  surgen,-  is  not  paid. 

Response:  We  agreed  to  make  this 
change. 

Comment:  Statement  at  the  paragraph 
199.4(g)(15)(i)(D)— It  was  also  suggested 
that  we  define  the  term  "reliable 
evidence"  by  making  a  reference  to  the 
definition  of  reliable  evidence  in  32  CFR 
199.2. 

Response:  This  change  is  not 
necessar\',  because  paragraph 
199.4(g)('l5)(i)(D)  already  contains  a 
reference  to  the  definition  at  the  end  of 
the  paragraph. 

Comment:  Enuretic  Devices — The  last 
comment  regarding  enuretic  devices 
suggested  that  we  change  the  word 
"physician"  to  "health  care  provider"  to 
expand  the  personnel  available  to 
provide  professional  guidance  on  the 
use  of  the  enuretic  devices,  such  as  a 


physician's  assistant  or  nurse 
practitioner. 

Response:  We  agreed  to  make  this 
change.. 

Overview  of  Changes 

The  following  provides  an  overview 

of  the  changes  in  this  final  rule  to 
§§  199.2:  199.4,  199.5;  and  199.8. 

This  final  rule  removes  the  exclusion 
of  enuresis  alarms,  corrects 
contradictory  language  as  it  relates  to 
breast  reconstructive  surger\'.  changes 
the  valid  period  of  an  authorization  for 
services  and  items  under  the  Program 
for  Persons  with  Disabilities  (PFPWD). 
and  establisnes  the  CHAMPUS  pavment 
relationship  for  IDEA  Part  C  services 
and  items,  and  revises  a  statement  to  the 
paragraph  at  32  CFR  199.4(g)(15)(i)(D), 

Enuretic  Devices 

The  TRICARE  Management  Activity 
received  a  request  from  the  medical 
community  that  we  re-evaluate  our 
policy  regarding  enuretic  devices, 
which  currently  are  excluded  from  cost 
sharing  under  the  CHAMPUS  Basic 
Program,  Recent  literature  review 
indicates  that  the  medical  community 
considers  enuresis  alarms  the  most 
effective  method  for  treating  enuresis. 
Having  found  no  contradictory- 
evidence,  we  agree  that  enuretic  devices 
should  be  removed  from  the  exclusions 
in  the  regulation.  The  removal  of  this 
exclusion  allows  physicians  to  select 
rational  treatment  options  and  insure 
that  CHAMPUS  pays  only  f jr  the  most 
appropriate  and  highest  quality  medical 
care  possible. 

Enuretic  conditioning  programs  are 
also  specifically  excluded  from 
CHAMPUS  cost  sharing  Enuretic 
conditioning  programs  will  continue  to 
be  excluded.  The  basis  for  excluding 
enuretic  conditioning  programs  is  to 
restrict  the  payment  for  professional 
guidance  on  the  use  of  these  devices  to 
an  authorized  health  care  provider,  such 
as,  the  attending  physician  or  a 
physician's  assistant  or  a  nurse 
practitioner. 

Breast  Reconstructive  Surgen,'. 

Benefits  under  the  basic  program  are 
not  available  for  cosmetic, 
reconstructive,  or  plastic  surgery. 
However,  the  regulation  provides 
exceptions  for  procedures  that  are 
essentially  cosmetic  when  performed  in 
response  to  a  congenital  anomaly,  post 
mastectomy  breast  reconstruction  for 
malignancy,  fibrocystic  disease,  or  other 
covered  mastectomies,  an  accidental 
injury  or  disfiguring  scars  resulting  from 
neoplastic  surgery. 
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The  regulation  currently  contains 
contradicton'  provisions  relating  to  post 
mastectomy  breast  reconstruction. 
Paragrdph  199.4  (e)(8)(i)(D)  specifically 
authorizes  post  mastectomy  breast 
reconstruction.  However,  paragraph 
199.4  (e)(8)(ii)(D)  excludes  breast 
augmentation  mammoplasty  even  when 
performed  as  a  part  of  post  mastectomy 
breast  reconstruction  procedure. 
Because  an  augmentation  mammoplasty 
is  an  integral  part  of  most  post 
mastectomy  breast  reconstruction 
procedures,  it  is  inconsistent  to  exclude 
it  as  a  part  of  that  procedure. 

Furtner,  in  the  context  of  post 
mastectomy  breast  reconstruction, 
reduction  mammoplasty  may  be 
performed  to  achieve  symmetry  of  the 
collateral  breast.  This  too  is  an  integral 
part  of  the  post  mastectomy  breasr 
reconstruction  process  and  should  not 
be  excluded  from  cost  sharing  by 
CHAMPUS.  We  are  adding  language  to 
clarify  the  rule  that  reduction 
mammoplasty  on  the  collateral  breast  is 
an  authorized  part  of  the  post 
mastectomy  breast  reconstruction 
procedure. 

Cosmetic,  reconstructive  or  plastic 
surgery  that  is  performed  to  reshape 
normal  structures  of  the  body  for  the 
sole  purpose  of  electively  improving  the 
patient's  appearance  remains  an 
exclusion. 

PFPWD  Valid  Authorization  Period 

The  regulation  currently  provides  that 
a  valid  authorization  for  receipt  of 
services  and  items  under  the  Program 
for  Persons  with  Disabilities  (PFPWD) 
shall  not  exceed  six  consecutive 
months.  For  services  that  are  required 
for  more  than  six  months,  and  for  the 
allowable  cost  of  durable  equipment 
and  durable  medical  equipment  that  is 
prorated  for  more  than  six  months,  this 
requirement  places  unnecessary' 
hardship  on  the  family  of  an  individual 
with  a  disability  and  additional 
administrative  workload  on  the 
managed  care  support  contractors. 
Changing  the  valid  period  of  a  PFPWD 
authorization  to  a  maximum  of  twelve 
consecutive  months  enhances  the 
PFPWD  without  compromising  its 
accountability. 

Early  Inten-ention  Senices 

Part  C  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA) 
Amendments  of  1997,  Public  Law  105- 
17,  enacted  June  4,  1997,  provides 
financial  assistance  to  States  to,  among 
other  provisions,  facilitate  the 
coordination  of  payment  for  early 
intervention  services  from  Federal, 
State,  local,  and  private  sources 
(including  public  and  private  insurance 


coverage).  Early  intervention  services 
are  developmental  services  provided  to 
individuals  under  age  three  (3)  who 
have  a  developmental  delay  or  who 
would  be  at  risk  of  experiencing  a 
substantial  developmental  delay  if  those 
services  were  not  provided. 

Part  C,  Section  640,  Payer  of  Last 
Resort,  establishes  that  funds  provided 
under  the  Act  may  not  be  used  to  satisfy 
a  financial  commitment  for  services  that 
would  have  been  paid  for  from  another 
public  or  private  source,  including  any 
medical  program  administered  by  the 
Secretary  of  Defense.  This  language 
establishes  CHAMPUS  as  first  payer  for 
medical  services  and  items  provided  as 
early  intervention  services  in 
accordance  with  Part  C  and  that  are 
otherwise  allowable  under  the 
CHAMPUS  Basic  Program  or  the 
Program  for  Persons  with  Disabilities. 

Statement  at  Paragraph  32  CFR 
199.4(g)(15Hi)(D> 

The  revised  statement  clarifies  that 
the  consensus  among  experts  must  be 
based  on  reliable  evidence. 

Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regulatory  action,  defined  as 
one  that  would  result  in  an  annual  effect 
on  the  economy  of  SlOO  million,  or 
more  or  have  other  substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  Agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  Management  and  Budget  as 
required  under  the  provisions  of 
Executive  Order  12866. 

The  changes  set  forth  in  this  final  rule 
are  minor  revisions  to  the  existing 
regulation.  This  final  rule  will  not 
impose  additional  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3511). 

List  of  Subject  in  32  CFR  Part  199 

Claims,  Health  insurance.  Individuals 
with  disabilities.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 


2.  Section  199,2  is  amended  in  the 
definition  of  "Double  coverage  plan  ".  by 
removing  "or"  at  the  end  of  paragraph 
(iii),  removing  the  period  at  the  end  of 
paragraph  (iv)  and  adding  ";  or"  in  its 
place,  and  adding  paragraph  (v)  to  read 
as  follows: 


PART  199 —{AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

I     Authority:  .5  U.S.C.  301: 10  U.S.C.  Chapter 
55. 


§199.2    Definitions. 

***** 
Double  coverage  plan.  *  *  * 
(v)  Part  C  of  the  Individuals  with 
Disabilities  Education  Act  for  services 
and  items  provided  in  accordance  with 
Part  C  of  the  IDEA  that  are  medically  or 
psychologically  necessary  in  accordance 
with  the  Individualized  Family  Service 
Plan  and  that  are  otherwise  allowable 
under  the  CHAMPUS  Basic  Program  or 
the  Program  for  Persons  with 
Disabilities. 
***** 

3.  Section  199.4  is  amended  by 
removing  paragraph  (e)(8)(ii)(D),  and  by 
revising  paragraphs  (e)(8)(iv)(C). 
(e)(8)(iv)(E),  (g)(15)(i)(D),  and  (g)(58),  to 
read  as  follows: 

§  1 99.4    Basic  program  benefits. 

***** 

(e)*  *  * 

(8)*   *   * 

(iv)  *  *  * 

(C)  Augmentation  mammoplasties. 
Augmentation  mammoplasties,  except 
for  breast  reconstruction  following  a 
covered  mastectomy  and  those 
specifically  authorized  in  paragraph 
(e)(8)(i)  of  this  section. 
***** 

(E)  Reduction  mammoplasties. 
Reduction  mammoplasties  (unless  there 
is  medical  documentation  of  intractable 
pain,  not  amenablte  to  other  forms  of 
treatment,  resulting  from  large, 
pendulous  breasts  or  unless  performed 
as  an  integral  part  of  an  authorized 
breast  reconstruction  procedure  under 
paragraph  (e)(8)(i)  of  this  section, 
including  reduction  of  the  collateral 
breast  for  purposes  of  ensuring  breast 
symmetry) 
***** 

(g)*  *  * 

(15)*   *   * 

(i)*  *  * 

(D)  If  reliable  evidence  shows  that  the 
consensus  among  experts  regarding  the 
medical  treatment  or  procedure  is  that 
further  studies  or  clinical  trials  are 
necessary  to  determine  its  maximum 
tolerated  doses,  its  toxicity,  its  safety,  or 
its  effectiveness  as  compared  with  the 
standard  means  of  treatment  or 
diagnosis  (see  the  definition  of  reliable 
evidence  in  §  199.2  for  the  procedures 
used  in  determining  if  a  medical 
treatment  or  procedure  is  unproven). 
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(g)*  *  * 

(58)  Enuretic.  Enuretic  conditioning 
programs,  but  enuretic  alarms  may  be 
cost-shared  when  determined  to  be 
medically  necessan,'  in  the  -treatment  of 
enuresis. 


4.  Section  199.5  is  amended  bv 
revising  paragraph  (a){4)(iii)  cind  adding 
paragraph  (a)(5)(v)  to  read  as  follows: 

§  1 99.5    Program  for  Persons  with 
Disabilities  (PFPWD). 


(a)* 
(4) 


*    * 
*    *    * 


(iii)  Valid  period.  An  authorization  for 
a  PFPWD  service  or  item  shall  not 
exceed  twelve  consecutive  months. 

***** 

(5)  *    *    * 

(v)  The  requirements  of  this  paragraph 
(aK5)  notwithstanding,  no  Public 
Facility  Use  Certification  is  required  for 
medical  services  and  items  that  are 
provided  under  Part  C  of  the  Individuals 
with  Disabilities  Education  Act  in 
accordance  with  the  Individualized 
Family  Service  Plan  and  that  are 
otherwise  allowable  under  the 
CHAMPUS  Basic  Program  or  the 
PFPWD. 


5.  Section  199.8  is  amended  by 
adding  paragraph  (d)(5)  to  read  as 
follows: 

§  1 99.8.    Dou  ble  coverage. 


(d)  *  *   * 

(5)  The  requirements  of  paragraph 
(d)(4)  of  this  section  notwithstanding, 
CHAMPUS  is  primary  payer  for  services 
and  items  that  are  provided  under  Part 
C  of  the  IDEA  that  are  medically  or 
psychologically  necessary  in  accordance 
with  the  Individualized  Family  Service 
Plan  and  that  are  otherwise  allowable 
under  the  CHAMPUS  Basic  Program  or 
the  Program  for  Persons  with 
Disabilities. 


Dated:  April  10.  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  02-9180  Filed  4-16-02;  8:4.5  am] 
BILUNG  CODE  5001-08-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,1,  and  63 

[CC  Docket  No.  01-150;  FCC  02-78] 

Implementation  of  Further 
Streamlining  Measures  for  Domestic 
Section  214  Authorizations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  rules 
to  govern  and  streamline  review  of 
applications  for  section  214  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  to  transfer  control  of 
domestic  transmission  lines. 
Specifically,  this  document  establishes  a 
thirty  day  streamlined  review  process 
that  will  presumptively  apply  to 
domestic  section  214  transfer 
applications  meeting  specified  criteria, 
and  that  will  apply  on  a  case-by-case 
basis  to  all  other  domestic  section  214 
applications.  This  document  also  sets 
forth  the  information  that  applicants 
must  provide  in  their  domestic  section 
214  applications,  whether  filed 
separately  or  in  combination  with  an 
international  section  214  applications. 
Moreover,  this  document  defines  pro 
forma  transactions  in  a  manner  that  is 
consistent  with  the  definition  used  by 
the  Commission  in  other  contexts,  and 
harmonizes  the  treatment  of  asset 
acquisitions  with  the  treatment  of 
acquisitions  of  corporate  control. 
DATES:  Effective  May  17,  2002,  except 
§§63.01,  63.03  and  63.04  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (0MB).  The 
Federal  Communications  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  these  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aaron  Goldberger.  Attorney-Advisor, 
Policy  and  Program  Planning  Division, 
Common  Carrier  Bureau,  at  (202)  418- 
1580,  or  via  the  Internet  at 
agoldber@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  01-150, 
FCC  02-78,  adopted  March  14,  2002, 
and  released  March  21,  2002.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW,  Room 
CY-A257.  Washington,  DC,  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 


contractor.  Qualex  International.  Portals 
II,  445  12th  Street.  SW,  Room  C"^'-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexintiSaol.com  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Synopsis  of  the  Report  and  Order 

1   The  Commission's  goals  in 
adopting  this  Report  and  Order  are:  (1) 
To  add  predictability,  efficiency,  and 
transparency  to  the  Commission's 
domestic  section  214  transfer  of  control 
review  process;  and  (2)  greatly  improve 
the  Commission's  current  domestic 
section  214  transfer  of  control 
procedures,  which  carriers  have 
sometimes  found  confusing, 
cumbersome,  and  overly  burdensome  to 
navigate. 

2.  Background.  Under  section  214  of 
the  Communications  Act  of  1934.  as 
amended  (Act),  carriers  must  obtain  a 
certificate  of  public  convenience  and 
necessity  from  the  Commission  before 
constructing,  acquiring,  operating  or 
engaging  in  transmission  over  lines  of 
communication,  or  before 
discontinuing,  reducing  or  impairing 
service  to  a  community.  In  considering 
such  applications,  the  Commission  has 
employed  a  public  interest  standard 
under  section  214(a)  that  involves  an 
examination  of  the  potential  public 
interest  harms  and  benefits  of  a 
proposed  transaction. 

3.  In  1999,  the  Commission  adopted 
the  current  version  of  §  63.01  of  the 
Commission's  rule,  granting  all  carriers 
blanket  authority  under  section  214  to 
provide  domestic  interstate  services  and 
to  construct,  acquire,  or  operate  any 
domestic  transmission  line.  The  blanket 
authority  in  §63.01,  however,  does  not 
extend  to  the  transfer  of  lines  resulting 
from  an  acquisition  of  corporate  control. 
Accordingly,  with  respect  to 
acquisitions  of  corporate  control,  the 
Commission  decided  that  carriers  must 
file  a  section  214  application  with  the 
Commission  and  obtain  Commission 
approval  prior  to  consummating  a 
proposed  transaction 

4  In  the  Notice  of  Proposed 
Rulemaking  adopted  in  this  proceeding 
on  luly  12,  2001  (66  FR  41823  (2001)), 
the  Commission  tentatively  concluded 
that  a  substantial  number  of  transactions 
do  not  raise  public  interest  concerns 
and  should  be  granted  on  a  streamlined 
basis.  Therefore,  the  Commission  sought 
comment  on  ways  to  streamline  its 
review  process  for  these  transactions. 
Following  from  the  Notice  of  Proposed 
Rulemaking,  this  Report  and  Order  takes 
several  significant  steps  to  lessen  the 
burden  on  carriers  seeking  authorization 
to  acquire  domestic  transmission  lines. 
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5.  Discussion.  First,  the  Commission 
establishes  a  thirty  day  streamlined 
review  process  in  which  certain 
applications  are  automatically  granted 
thirty  days  after  public  notice 
announcing  the  transaction  unless  a 
carrier  is  otherwise  notified  by  the 
Commission.  The  Streamlining  Rule 
lists  categories  of  applications  that 
would  be  presumptively  accorded 
streamlined  treatment,  such  as  those 
involving  only  non-facilities-based 
carriers;  certain  types  of  incumbent 
local  exchange  carrier  (LEC) 
transactions;  combinations  of 
interexchange  carriers  with  low 
combined  market  shares;  and  proposed 
transactions  where  one  party  provides 
no  domestic  telecommunications 
services.  Streamlined  processing  of 
applications  not  falling  within  a 
presumptive  category  will  be 
determined  on  a  case-by-case  basis. 

6.  Second,  the  Commission  adopts 
rules  to  provide  guidance  concerning 
the  information  that  carriers  should 
provide  in  domestic  section  214 
applications.  The  Commission  also 
eases  filing  burdens  by  adopting  rules 
that  enable  carriers  to  file  a  single 
document  with  the  Commission  that 
combines  both  domestic  and 
international  section  214  applications. 

7.  Third,  the  Commission  eliminates 
application  filing  requirements  for  all 
pro  forma  transactions,  requiring  simple 
post-transaction  notifications  to  the 
Commission  only  for  certain  transfers  in 
bankruptcy  proceedings.  The 
Commission  also  defines  pro  forma 
transactions  in  the  domestic  section  214 
context  in  a  manner  that  is  consistent 
with  how  the  Conunission  defines  pro 
forma  transactions  involving  other  types 
of  Commission  authorization. 

8.  Fourth,  the  Commission  modifies 
its  filing  requirements  with  regard  to 
asset  acquisitions,  by  requiring  that  they 
now  be  treated  as  transfers  of  control. 

9.  Finally,  the  Report  and  Order 
removes  sections  of  the  Commission's 
rules  that  the  Commission  has 
determined  to  be  obsolete. 

Final  Paperwork  Reduction  Act 
Analysis 

10.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (0MB)  as  prescribed  by  the  Act. 
The  new  paperwork  requirement 
contained  in  the  Report  and  Order  vdll 


go  into  effect  in  the  Federal  Register 
upon  OMB  approval. 

Final  Regulatory  Flexibility  Analysis 

1 1 .  As  required  by  the  Regulatory 
Flexibility  Act.  as  amended,  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the 
Declaratory  Ruling  and  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
01-150  (NPRM).  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  NPRM,  including 
comment  on  the  IRFA.  The  Commission 
received  seven  comments  and  four  reply 
comments  in  this  proceeding.  No 
comments  received  addressed  the  IRFA. 
This  present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the  Report 
and  Order 

12.  The  Commission  initiated  the 
NPRM  to  seek  comment  on  how  it  might 
improve  and  streamline  applications 
under  section  214  to  acquire  domestic 
transmission  lines  through  acquisitions 
of  corporate  control  that  require  little 
scrutiny  in  order  for  the  Commission  to 
determine  that  they  serve  the  public 
interest.  In  particular,  the  Commission 
sought  comment  on:  (1)  Whether  the 
Commission  should  shorten  the  review 
period  for  a  predetermined  class  of 
domestic  section  214  applications;  (2) 
what  criteria  to  employ  to  determine 
eligibility  for  streamlined  review;  (3) 
how  to  treat  a  streamlined  domestic 
section  214  application  that  is 
accompanied  by  a  request  for  waiver  of 
Commission  rules;  (4)  whether  the 
Commission  should  have  discretion  to 
remove  an  application  from  streamlined 
processing;  (5)  how  the  Conunon  Carrier 
Bureau  should  treat  a  streamlined 
application  when  the  applicants  file 
related  applications  in  other  bureaus; 
and  (6)  whether  the  Commission 
should,  as  an  alternative  to 
streamlining,  relieve  all  non-dominant 
carriers,  or  certain  categories  of  non- 
dominant  carriers,  that  have  blanket 
domestic  section  214  authority  from 
filing  transfer  of  control  applications. 

13.  In  this  Order,  the  Commission 
adopts  rules  to  govern  and  streamline 
review  of  domestic  section  214  transfer 
of  control  applications.  By  adopting 
these  rules,  the  Commission  intends  to 
reduce  the  burden  on  carriers  of 
complying  with  the  Commission's 
review  requirements  and,  at  the  same 
time,  increase  the  predictability  and 
transparency  of  these  requirements. 

14.  First,  under  the  new  streamlined 
procedures,  for  example,  transactions 
involving  small  entities  such  as 
incumbent  LECs.  are  presiuned  to  be  of 
the  kind  not  likely  to  raise  public 


interest  concerns  and  would  receive 
automatic  approval  after  a  30  day 
review  period  unless  otherwise  notified 
by  the  Commission.  This  streamlined 
approach  reduces  the  amount  of 
business  and  legal  resources  an 
applicant  may  need  to  expend  to 
manage  an  application  through  the 
Commission  review  process  because 
applicants  can  now  predict  the  level  of 
scrutiny  an  application  is  likely  to 
receive.  The  streamlined  approach  also 
offers  small  entities  the  benefit  of 
business  certainty  by  designating  a  date 
certain  on  which  transactions  would  be 
permitted  to  close. 

Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

15.  No  party  specifically  commented 
in  response  to  the  Regulatory  Flexibility 
Act.  However,  commenters  proposed 
many  of  the  streamlined  measures  the 
Commission  enacted.  For  example,  in 
this  Order,  the  Commission  adopts 
commenters'  proposals  to 
presumptively  streamline  transfer 
applications  involving  domestic, 
interstate  carriers  that  are  non-dominant 
in  the  provision  of  any  service  where 
their  combined  post-transaction  market 
presence  is  unlikely  to  raise  public 
interest  concerns.  If  a  transaction 
proposes  to  combine  the  interexchange 
services  of  two  non-dominant  carriers, 
the  application  will  be  presumptively 
streamlined  if  the  transferee's  market 
share  in  the  interstate,  interexchange 
market  following  the  transaction  would 
be  less  than  10  percent.  Similarly,  if  a 
transaction  proposes  to  combine  the 
telephone  exchange  services  and/or 
exchange  access  services  of  two  non- 
dominant  carriers,  the  application  will 
be  presumptively  streamlined  if  their 
services  are  offered  exclusively  in 
geographic  areas  served  by  a  dominant 
local  exchange  carrier.  These  adopted 
streamlining  measiu-es  proposed  by 
commenters,  while  not  directly 
responsive  to  the  RFA,  will  nevertheless 
benefit  both  small  and  large  carriers. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

16.  The  RFA  directs  agencies  to 
provide  a  description  of.  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
The  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  the  Small  Business  Act. 
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unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  Under  the 
Small  Business  Act.  a  "small  business 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  {3}  satisfies  any  additional  criteria 
established  by  the  "SBA. 

17.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  annually  in 
its  Telecommunications  Provider 
Locator  report,  derived  from  filings 
made  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  5,679  interstate 
ser\'ice  providers.  These  providers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  ser\'ice 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
ser\'ice,  providers  of  telephone 
exchange  service,  and  resellers. 

18.  The  Commission  has  included 
small  incumbent  local  exchange  carriers 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alio,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  c  ommunications 
business  having  1.500  or  fewer 
emplovees).  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
has  therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  the 
Commission  emphasizes  that  this  RFA 
action  has  no  effect  on  FCC  analyses 
and  determinations  in  other,  non-RFA 
contexts. 

19.  Total  Mumher  of  Telephone 
Companies  Affected,  the  U.S.  Bureau  of 
Census  (Census  Bureau)  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  LECs,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  and  resellers.  It  seems  certain 
that  some  of  these  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incumbent  LECs 
because  they  are  not  "independently 
owned  and  operated."  It  seems 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 


entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
these  rules. 

20.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2.321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
(wireless)  company  is  one  employing  no 
more  than  1.500  persons.  All  but  26  of 
the  2,321  non-radiotelephone  (wireless) 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1 .000 
employees.  Even  if  all  26  of  the 
remaining  companies  had  more  than 
1,500  employees,  there  would  still  be 
2,295  non-radiotelephone  (wireless) 
companies  that  might  qualif\'  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  the  Commission  is 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition 
Therefore,  the  Commission  estimates 
that  fewer  than  2.295  small  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies  are 
small  entities  or  small  incumbent  LECs 
that  may  be  affected  bv  these  rules. 

21.  Local  Exchange  Carriers. 
Competitive  Access  Providers. 
Interexchange  Carriers.  Operator 
Ser\'ice  Providers.  Payphone  Providers, 
and  Resellers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
for  small  LECs,  competitive  access 
providers  (CAPS),  interexchange 
carriers  (IXCs),  operator  sen'ice 
providers  (OSPs),  payphone  providers, 
or  resellers.  The  closest  applicable 
definition  for  these  carrier-types  under 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
that  the  Commission  knows  regarding 
the  number  of  these  carriers  nationwide 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data,  there  are  1.329 
LECs,  532  CAPs,  229  IXCs.  22  OSPs,  936 
payphone  providers,  and  710  resellers, 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  the  Commission  is 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 


carriers  that  would  qualif\'  as  small 
business  concerns  under  the  SBA's 
definition.  Therefore,  the  Commission 
estimates  that  there  are  fewer  than  1,329 
small  entitv  LECs  or  small  incumbent 
LECs.  532  CAPs.  229  IXCs,  22  OSPs,  936 
pavphone  providers,  and  710  resellers 
that  may  be  affected  by  these  rules. 

22,  Wireless  Telephony  and  Pagmg 
and  Messaging.  Wireless  telephony 
includes  cellular,  personal 
communications  ser\'ices  (PCS)  or 
specialized  mobile  radio  (SMR)  service 
providers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  applicable  to  cellular 
licensees,  or  to  providers  of  paging  and 
messaging  senices.  The  closest 
applicable  SBA  definition  is  a  telephone 
communications  company  other  than 
radiotelephone  (wireless)  companies 
According  to  the  most  f^ent  Provider 
Locator  data.  858  carriers  reported  that 
thev  were  engaged  in  the  provision  of 
wireless  telephony  and  576  companies 
reported  that  they  were  engaged  in  the 
provision  of  paging  and  messaging 
service.  The  Commission  does  not  have 
data  specif\'ing  the  number  of  these 
carriers  that  are  not  independently 
owned  or  operated,  and  thus  are  unable 
at  this  time  to  estimate  with  greater 
precision  the  number  that  would  qualif>' 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  858  small  carriers  providing 
wireless  telephony  ser\ices  and  fewer 
than  576  small  companies  providing 
paging  and  messaging  services  that  may 
be  affected  bv  these  rules. 

Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

23.  The  stre.imlining  requirements 
discussed  herein  will  not  require 
additional  reporting,  recordkeeping  or 
compliance  requirements  for  ser\'ice 
providers.  In  this  Order,  the 
Commission  is  not  mandating  new 
recordkeeping  and  compliance 
requirements.  Rather,  the  Commission  is 
articulating  more  clearly  the  categories 
of  information  that  must  be  contained  in 
a  domestic  section  214  application  for 
transfer  of  control  in  order  for  the 
Commission  to  grant  streamlined 
review  While  there  has  been  some 
uncertaintv  concerning  the  appropriate 
content  of  a  section  214  application,  the 
Commission  believes  that  these  new 
requirements  will  lessen  the  regulatory 
burden  on  small  carriers. 
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Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

24.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification,  , 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

25.  The  Commission  concludes  that 
measures  adopted  and  described  in  this 
Order  would  reduce  regulatory  burdens 
for  small  carriers  including  resellers  and 
small  incumbent  LECs.  For  example,  in 
this  Order,  the  Commission  eases  filing 
burdens  by  adopting  rules  that  enable 
carriers  to  file  a  single  document  with 
the  Commission  that  combines  both 
domestic  and  international  section  214 
applications.  Aside  from  cases  involving 
bankruptcy,  where  a  simple  notice  will 
be  required,  the  Commission  eliminates 
filing  requirements  for  pro  forma 
transactions.  The  same  categories  of  pro 
forma  transactions  that  apply  in  other 
bureaus  will  apply  to  domestic  carriers, 
thus  improving  consistency  of  filing 
requirements  across  bureaus  for  small 
and  large  entities  alike.  Carriers  have 
sometimes  found  the  filing  rules 
confusing,  cumbersome,  and  overly 
burdensome  to  navigate  because  the 
rules  did  not  state  what  information  the 
Commission  required.  In  this  Order,  the 
Commission  clarifies  what  a  carrier 
must  submit  to  be  eligible  for 
streamlined  treatment.  Overall,  the  steps 
the  Commission  takes  in  this  item  will 
add  predictability,  efficiency,  and 
transparency  to  its  review  process,  and 
will  vastly  improve  our  current  transfer 
of  control  procedures.  While  these 
streamlining  measures  apply  similarly 
to  both  small  and  large  entities,  the 
Commission  expects  that  small  entities 
are  more  likely  to  benefit  to  the  extent 
such  firms  have  fewer  or  reduced 
resources  available,  as  compared  to 
large  firms. 

26.  In  this  Order,  the  Commission  also 
describes  commenters'  alternative 
streamlining  proposals  and  state  why  . 
those  proposals  would  not  improve 
efficiency  or  predictability,  or  would 
not  serve  the  public  interest.  For 
example,  CenturyTel  proposed  that 
"after  the  fact"  notice  for  corporate 


transfers  of  control  by  small  and 
medium-sized  carriers  would  serve  the 
public  interest.  However,  the 
Commission  must  fulfill  its  statutorily 
imposed  duty  to  determine  whether  the 
transaction  serves  the  public  interest, 
notwithstanding  the  legitimate  desire  of 
applicants  to  obtain  the  most  expedited 
review  possible.  Therefore,  the 
Commission  concludes  that  applicants 
shall  continue  current  practice  and 
provide  the  Commission  prior  notice  of 
proposed  transfers  of  control  to  permit 
a  short  period  for  comment  and  review, 
even  in  the  context  of  streamlined 
processing  of  domestic  section  214 
applications.  Moreover,  the  Commission 
gains  assurance  from  knowing  that  the 
rule  would  continue  to  benefit  small 
carriers  and  serve  the  public  interest  by 
providing  applicants  with  a  date  certain 
for  domestic  transfers  of  control,  after 
which  every  transaction  may  close, 
unless  the  Commission  otherwise 
notifies  the  applicant. 

27.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  this 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  copy  of  this 
Order,  including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  A 
copy  of  this  Order  and  FRFA  (or 
summaries  thereof]  will  also  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

28.  It  is  ordered,  pursuant  to  the 
authority  contained  in  sections  2,  4(i)- 
(j),  201.  214,  and  303(r)ofthe 
(Communications  Act  of  1934.  as 
amended,  47  U.S.C.  152,  154(iHj).  201, 
214.  and  303(r),  that  the  Report  and 
Order  in  CC  Docket  No.  01-150  is 
adopted  and  parts  0,  1,  and  63  of  the 
Commission's  rules.  47  CFR  parts  0,  1, 
and  63,  are  amended  as  set  forth. 

29.  It  is  further  ordered  that  the 
policies,  rules,  and  requirements 
adopted  herein  are  adopted  and  shall 
become  effective  upon  approval  by 
OMB.  The  Commission  will  publish  a 
document  in  the  Federal  Register 
announcing  the  effective  date. 

30.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Report  and 
Order  in  CC  Docket  No.  01-150, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


List  of  Subjects 

47  CFR  Part  0 

Reporting  and  recordkeeping 
requirements. 

47  CFR  Parti 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telecommunications. 

47  CFR  Part  63 

Communications  commort  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary: 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  0, 1 
and  63  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read: 

Authoritv:  Sees.  5,  48  .Stat.  1068,  as 
amended:  47  U.S.C.  155. 

2.  In  §0.291  remove  paragraph  (c)  and 
redesignate  paragraphs  (d)  through  (i)  as 
paragraphs  (c)  through  (h). 

PART  1— PRACTICE  AND 
PROCEDURE 

3.  The  authority  for  part  1  continues 
to  read: 

Authoritv;  47  U.S.C.  151.  154(i).  154(j), 
155.  225.  3b,3(r).  309.  and  225(e). 

§1.762    [Removed] 

4.  Remove  §1.762. 

§§  1 .765  and  1 .766    [Removed] 

5.  Remove  §§1.765  and  1.766. 

PART  63— EXTENSION  OF  LINES,  NEW 
LINES,  AND  DISCONTINUANCE, 
REDUCTION,  OUTAGE  AND 
IMPAIRMENT  OF  SERVICE  BY 
COMMON  CARRIERS;  AND  GRANTS 
OF  RECOGNIZED  PRIVATE 
OPERATING  AGENCY  STATUS 

6.  The  authority  citation  for  part  63 
continues  to  read: 

Authority:  Sections  1.  4(i).  4(j).  10,  11, 
201-205,  214,  218,  403,  and  651  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  151.  154(i).  154(j).  160.  201-205, 
214,  218,  403,  and  571,  unless  otherwise 
noted, 

7.  Section  63.01(a)  is  revised  to  read 
as  follows: 
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§63.01     Authority  for  aU  domestic  common 
carriers. 

(a)  Any  party  that  would  be  a 
domestic  interstate  communications 
common  carrier  is  authorized  to  provide 
domestic,  interstate  services  to  any 
domestic  point  and  to  construct  or 
operate  any  domestic  transmission  line 
as  long  as  it  obtains  all  necessar\' 
authorizations  from  the  Commission  for 
use  of  radio  frequencies. 

8.  Add  §  63.03  to  read  as  follows: 

§63.03    Streamlining  procedures  for 
domestic  transfer  of  control  applications. 

Any  domestic  carrier  that  seeks  to 
transfer  control  of  lines  or  authorization 
to  operate  pursuant  to  section  214  of  the 
Communications  Act  of  1934.  as 
amended,  shall  be  subject  to  the 
following  procedures: 

(a)  Public  Notice  and  Review  Period. 
Upon  determination  by  the  Common 
Carrier  Bureau  that  the  applicants  have 
filed  a  complete  application  and  that  the 
application  is  appropriate  for 
streamlined  treatment,  the  Common 
Carrier  Bureau  vvill  issue  a  public  notice 
stating  that  the  application  has  been 
accepted  frr  filing  as  a  streamlined 
application.  Unless  otherwise  notified 
by  the  Commission,  an  applicant  is 
permitted  to  transfer  control  of  the 
domestic  lines  or  authorization  to 
operate  on  the  31st  day  after  the  date  of 
public  notice  listing  a  domestic  section 
214  transfer  of  control  application  as 
accepted  for  filing  as  a  streamlined 
application,  but  only  in  accordance  with 
the  operations  proposed  in  its 
application.  Comments  on  streamlined 
applications  may  be  filed  during  the 
first  14  days  following  public  notice, 
and  reply  comments  may  be  filed  during 
the  first  21  days  following  public  notice, 
unless  the  public  notice  specifies  a 
different  pleading  cycle.  All  comments 
on  streamlined  applications  shall  be 
filed  electronically,  and  shall  satisfy 
such  other  filing  requirements  as  may  be 
specified  in  the  public  notice. 

(b)  Presumptive  Streamlined 
Categories.  (1)  The  streamlined 
procedures  provided  in  this  rule  shall 
be  presumed  to  apply  to  all  transfer  of 
control  applications  in  which: 

(i)  Both  applicants  are  non-facilities- 
based  carriers; 

(ii)  The  transferee  is  not  a 
telecommunications  provider:  or 

(iii)  The  proposed  transaction 
involves  only  the  transfer  of  the  local 
exchange  assets  of  an  incumbent  LEC  by 
means  other  than  an  acquisition  of 
corporate  control. 

(2)  Where  a  proposed  transaction 
would  result  in  a  transferee  having  a 
market  share  in  the  interstate, 
interexchange  market  of  less  than  10 


percent,  and  the  transferee  would 
provide  competitive  telephone  exchange 
services  or  exchange  access  services  (if 
at  all)  exclusively  in  geographic  areas 
ser\'ed  by  a  dominant  local  exchange 
carrier  that  is  not  a  party  to  the 
transaction,  the  streamlined  procedures 
provided  in  this  rule  shall  be  presumed 
to  apply  to  transfer  of  control 
applications  in  which: 

i.  Neither  of  the  applicants  is 
dominant  with  respect  to  any  service; 

ii.  The  applicants  are  a  dominant 
carrier  and  a  non-dominant  carrier  that 
provides  ser\'ices  exclusively  outside 
the  geographic  area  where  the  dominant 
carrier  is  dominant;  or 

iii.  The  applicants  are  incumbent 
independent  local  exchange  carriers  (as 
defined  in  §64.1902  of  this  chapter)  that 
have,  in  combination,  fewer  than  two  (2) 
percent  of  the  nation's  subscriber  lines 
installed  in  the  aggregate  nationwide, 
and  no  overlapping  or  adjacent  ser\'ice 
areas. 

(3)  For  purposes  of  (b)(1)  and  (2)  of 
this  paragraph,  the  terms  "applicant. "' 
"carrier."  "party."  and  "transferee"  (and 
their  plural  forms)  include  any  affiliates 
of  such  entities  within  the  meaning  of 
section  3(1)  of  the  Communications  Act 
of  1934.  as  amended. 

(c)  Removal  of  Application  from 
Streamlined  Processing.  (1)  At  any  time 
after  an  application  is  filed,  the 
Commission,  acting  through  the  Chief  of 
the  Wireline  Competition  Bureau,  may 
notify  an  applicant  that  its  application 
is  being  removed  from  streamlined 
processing,  or  will  not  be  subject  to 
streamlined  processing.  Examples  of 
appropriate  circumstances  for  such 
action  are: 

(i)  An  application  is  associated  with 
a  non-routine  request  for  waiver  of  the 
Commission's  rules: 

(ii)  An  application  would,  on  its  face, 
violate  a  Commission  rule  or  the 
Communications  Act; 

(iii)  An  applicant  fails  to  respond 
promptly  to  Commission  inquiries; 

(iv)  Timely-filed  comments  on  the 
application  raise  public  interest 
concerns  that  require  further 
Commission  review;  or 

(v)  The  Commission,  acting  through 
the  Chief  of  the  Wireline  Competition 
Bureau,  otherwise  determines  that  the 
application  requires  further  analysis  to 
determine  whether  a  proposed  transfer 
of  control  would  ser\'e  the  public 
interest. 

(2)  Notification  will  be  by  public 
notice  that  states  the  reason  for  removal 
or  non-streamlined  treatment,  and 
indicates  the  expected  timeframe  for 
Commission  action  on  the  application. 
Except  in  extraordinary'  circumstances, 
final  acUon  on  the  application  should  be 


expected  no  later  than  180  days  from 
public  notice  that  the  application  has 
been  accepted  for  filing. 

(d)  Pro  Forma  Transactions.  (1)  Any 
party  that  would  be  a  domestic  common 
carrier  under  section  214  of  the 
Communications  Act  of  1934.  as 
amended,  is  authorized  to  undertake 
any  corporate  restructuring, 
reorganization  or  liquidation  of  internal 
business  operations  that  does  not  result 
in  a  change  in  ultimate  ownership  or 
control  of  the  carrier's  lines  or 
authorization  to  operate,  including 
transfers  in  bankruptcy  proceedings  to  a 
trustee  or  to  the  carrier  itself  as  a  debtor- 
in-possession.  ^  Under  this  rule,  a 
transfer  of  control  of  a  domestic  line  or 
authorization  to  operate  is  considered 
pro  forma  when,  together  with  all 
previous  internal  corporate 
restructurings,  the  transaction  does  not 
result  in  a  change  in  the  carrier's 
ultimate  ownership  or  control,  or 
otherwise  falls  into  one  of  the 
illustrative  categories  found  in  §63.24 
of  this  part  governing  transfers  of 
control  of  international  carriers  under 
section  214  of  the  Communications  Act 
of  1934.  as  amended. 

(2)  Any  party  that  would  be  a 
domestic  common  carrier  under  section 
214  of  the  Communications  Act  of  1934, 
as  amended,  must  notify  the 
Commission  no  later  than  30  days  after 
control  of  the  carrier  is  transferred  to  a 
trustee  under  Chapter  7  of  the 
Bankruptcy  Code,  a  debtor-in- 
possession  under  Chapter  11  of  the 
Bankruptcy  Code,  or  any  other  party 
pursuant  to  any  applicable  chapter  of 
the  Bankruptcy  Code  when  that  transfer 
does  not  result  in  a  change  in  ultimate 
ownership  or  control  of  the  carrier's 
lines  or  authorization  to  operate  The 
notification  can  be  in  the  form  of  a  letter 
(in  duplicate  to  the  Secretan)  The  letter 
or  other  form  of  notification  must  also 
contain  the  information  listed  in 
paragraphs  (a)(1)  through  (a)(4)  in 
§63.04.  A  single  letter  may  be  filed  for 
more  than  one  such  transfer  of  control. 
If  a  carrier  files  a  discontinuance  request 
within  30  days  of  the  transfer  in 
bankruptcy,  the  Commission  will  treat 
the  discontinuance  request  as  sufficient 
to  fulfill  the  pro  forma  post-transaction 
notice  requirement. 

(3)  Notwithstanding  any  other 
provision  in  this  part,  any  party  that 
would  be  a  domestic  common  carrier 
under  section  214  of  the 
Communications  Act  of  1934.  as 
amended,  including  a  carrier  that  begins 


'    Control"  includes  actual  woriung  control  in 
whatever  manner  exercised  and  is  not  limited  to 
maioritv  stock  ownership  "Control"  also  includes 
direct  or  indirect  ownership  or  control,  such  as 
through  intervening  subsidiaries.  See  47  CFR  63  09. 
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providing  service  through  a  differently 
named  subsidiary  after  an  internal 
corporate  restructuring,  remains  subject 
to  all  applicable  conditions  of  service 
after  an  internal  restructuring,  such  as 
rules  governing  slanuning  and  tariffing. 
9.  Add  §  63.04  to  read  as  follows: 

§  63.04    Filing  procedures  for  domestic 
transfer  of  control  applications 

(a)  Domestic  Services  Only.  A  carrier 
seeking  domestic  section  214 
authorization  for  transfer  of  control 
should  file  an  application  containing: 

(1)  The  name,  address  and  telephone 
number  of  each  applicant; 

(2)  The  government,  state,  or  territory 
under  the  laws  of  which  each  corporate 
or  partnership  applicant  is  organized; 

(3)  The  name,  title,  post  office 
address,  and  telephone  number  of  the 
officer  or  contact  point,  such  as  legal 
counsel,  to  whom  correspondence 
concerning  the  application  is  to  be 
addressed; 

(4)  The  name,  address,  citizenship 
and  principal  business  of  any  person  or 
entity  that  directly  or  indirectly  owns  at 
least  ten  (10)  percent  of  the  equity  of  the 
applicant,  and  the  percentage  of  equity 
owned  by  each  of  those  entities  (to  the 
nearest  one  (1)  percent); 

(5)  Certification  pursuant  to  §§  1.2001 
through  1.2003  of  this  chapter  that  no 
party  to  the  application  is  subject  to  a 
denial  of  Federal  benefits  pursuant  to 
section  5301  of  the  Anti-Drug  Abuse  Act 
of  1988.  See  21  U.S.C.  853. 

(6)  A  description  of  the  transaction; 

(7)  A  description  of  the  geographic 
areas  in  which  the  transferor  and 
transferee  (and  their  affiliates)  offer 
domestic  telecommunications  services, 
and  what  services  are  provided  in  each 
area; 

(8)  A  statement  as  to  how  the 
application  fits  into  one  or  more  of  the 
presumptive  streamlined  categories  in 
this  section  or  why  it  is  otherwise 
appropriate  for  streamlined  treatment; 

(9)  Identification  of  all  other 
Commission  applications  related  to  the 
same  transaction; 

(10)  A  statement  of  whether  the 
applicants  are  requesting  special 
consideration  because  either  party  to  the 
transaction  is  facing  imminent  business 
failure; 

(11)  Identification  of  any  separately 
filed  waiver  requests  being  sought  in 
conjunction  with  the  transaction;  and 

(12)  A  statement  showing  how  grant 
of  the  application  will  serve  the  public 
interest,  convenience  and  necessity, 
including  any  additional  information 
that  may  be  necessary  to  show  the  effect 
of  the  proposed  transaction  on 
competition  in  domestic  markets. 

(b)  Domestic/International 
Applications  for  Transfers  of  Control. 


Where  an  applicant  wishes  to  file  a  joint 
international  section  214  transfer  of 
control  application  and  domestic 
section  214  transfer  of  control 
application,  the  applicant  should 
submit  information  that  satisfies  the 
requirements  of  §  63.18.  which  specifies 
the  contents  of  applications  for 
international  authorizations,  together 
with  filing  fees  that  satisfy  (and  are  in 
accordance  with  filing  procedures 
applicable  to)  both  §§  1.1105  and  1.1107 
of  this  chapter.  In  an  attachment  to  the 
international  application,  the  applicant 
should  submit  the  information 
described  in  paragraphs  (a)(6)  through 
(a)(12)  of  this  section. 

|FR  Doc.  02-9101  Filed  4-16-02;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[DA  02-786,  MM  Docket  No.  00-124,  RM- 
9893] 

Digital  Television  Broadcast  Service; 
Bryan,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  KWHTX/KBTX  License 
Corporation,  licensee  of  station  KBTX- 
TX,  Brvan,  Texas,  substitutes  DTV 
channel  50  for  DTV  chaimel  59  at  ; 

Bryan.  See  66  FR  Red  21193  (2001).  i 

DTV  channel  50  can  be  allotted  to  Bryan 
in  compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  30-33-16  N.  and  96-01-51 
W.  with  a  power  of  1000,  HAAT  of  477 
meters  and  with  a  DTV  service 
population  of  thousand. 

With  is  action,  this  proceeding  is 
terminated. 

DATES:  Effective  May  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-124, 
adopted  April  8.  2002,  and  released 
April  15,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street.  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 


Qualex  International,  Portals  II.  445 
12th  Street..  SW.  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexin  t@aol.  com. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channel  59  and  adding  DTV  channel  50 
at  Br\'an. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

[FR  Doc.  02-9278  Filed  4-16-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-785,  MM  Docket  No.  02-3,  RM- 
710349] 

Digital  Television  Broadcast  Service; 
Lakin,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Smoky  Hills  Public 
Television,  licensee  of  noncommercial 
educational  station  KSWK-T,  NTSC 
channel  *3,  Lakin,  Kansas,  substitutes 
DTV  channel  *8  for  DTV  channel  *23  at 
Lakin.  See  67  FR  4941,  February  1, 
2002.  DTV  channel  *8  can  be  allotted  to 
Lakin,  Kansas,  in  compliance  with  the 
principle  commimity  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (37—49-38  N.  and 
101-06-35  W.)  with  a  power  of  100, 
HAAT  of  141  meters  and  with  a  DTV 
service  population  of  101  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  May  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  418- 
1600. 


^ 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  02-3, 
adopted  April  8,  2002.  and  released 
April  15.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street,  SW..  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington. 
DC,  20554,  telephone  202-863-2893. 
facsimile  202-863-2898.  or  via  e-mail 
qua!exint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  4  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Kansas,  is  amended  by  removing  DTV 
channel  *23  and  adding  DTV^  channel 
*8  at  Lakin. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

[FR  Dor.  02-9277  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  223 

[Docket  No.  991007270-2042-02;  I.D. 
090399E] 

RIN  0648-AM89 

Sea  Turtle  Conservation;  Summer 
Flounder  Trawling  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  adopts  as  final, 
without  change,  an  interim  final  rule 
that  amends  the  regulations  that  require 
summer  flounder  trawlers  to  use  Turtle 
Excluder  Devices  (TEDs)  in  waters  off 
Virginia  and  North  Carolina  to  reduce 
the  incidental  capture  of  endangered 
and  threatened  sea  turtles.  NMFS  is 
requiring  that  any  approved  hard  TED 
or  special  TED  installed  in  a  summer 
flounder  trawl  be  installed  in  a  TED 
extension  (a  cvlinder  of  webbing  in 
which  the  TED  is  installed),  NMFS  also 
is  providing  specifications  for  the  TED 
extension  and  requiring  that  it  be 
constructed  of  webbing  no  larger  than 
3.5-inch  (8.9  cm)  stretched  mesh.  The 
intent  of  this  final  rule  is  to  prevent 
adverse  impacts  to  turtles  in  the  course 
of  summer  flounder  trawling. 
DATES:  This  final  rule  is  effective  May 
17.  2002. 

ADDRESSES:  Requests  for  a  copy  of  the 
environmental  assessment  (EA) 
prepared  for  the  interim  final  rule 
should  be  addressed  to  the  Chief. 
Endangered  Species  Division,  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highwav,  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Bemhart  (ph.  727-570-5312. 


fax  727-570-5517.  e-mail 
David, Bemhart  @noaa,go\  1 

SUPPLEMENTARY  INFORMATION:  Through 
an  interim  final  rule  published  October 
15.  1999  (64  FR  55860),  NMFS  amended 
50  CFR  part  223  to  require  that  an 
approved  hard  TED  or  special  hard  TED 
installed  in  a  summer  flounder  trawl  be 
installed  in  a  TED  extension.  The 
interim  final  rule  provided 
specifications  for  the  length  and 
webbing  size  of  the  required  extension. 
The  rationale  for  the  regulatory 
amendment  was  provided  m  the 
preamble  to  the  interim  final  rule  and  is 
not  repeated  here.  Comments  were 
requested.  No  comments  were  received. 

Classification 

NMFS  prepared  an  EA  for  the  interim 
final  rule  which  concluded  that  the  rule 
would  have  no  significant  impact  on  the 
human  environment,  A  copy  of  the  E.^ 
is  available  [spf  ADDRESSES) 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866, 

Bec;ause  prior  notice  and  comment 
were  not  required  for  the  interim  final 
rule  or  this  final  rule  by  L'S.C  553.  or 
anv  other  law.  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  l,',S,C.  601  et  seq  .  are 
inapplicable 

This  final  rule  does  not  contain  a 
collect ion-of-information  requirement 
for  purposes  of  the  Papenvork 
Reduction  Act, 

Accordinglv.  the  interim  final  rule 
amending  50  CFR  part  223  that  was 
published  at  64  FR  55860  on  October 
15.  1999.  is  adopted  as  final  without 
change. 

Authority:  16  U  S.C  1531,  et  seq. 

Dated:  April  10.  2002 
Rebecca  Lent, 

Di'putv  Ainstant  Administrator  for 
Regulator^  Programs. Sational  .Marine 
Fisheries  Senice. 

!FR  Doc    02-9353  Filfd  4-16-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity'  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 

[Docket  No.  99P-5332] 

Substances  Affirmed  as  Generally 
Recognized  as  Safe:  Menhaden  Oil; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule:  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  February  26.  2002 
(67  FR  8744).  The  document  proposes  to 
amend  the  regulation  on  menhaden  oil 
which  has  been  affirmed  as  generally 
recognized  as  safe  as  a  direct  human 
food  ingredient  with  specific 
limitations.  The  document  was 
published  with  some  errors  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
This  document  corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Zajac,  Center  for  Food  Safetv 
and  Applied  Nutrition  (HFS-265),  Food 
and  Drug  Administration.  5100  Faint 
Branch  Pkwy.,  College  Park,  MD  20740- 
3835,  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  In  the  FR 
Doc.  02-4327,  appearing  in  the  Federal 
Register  of  Tuesday,  Februan,-  26.  2002, 
the  following  correction  is  made: 

1.  On  page  8744,  in  the  third  column. 
FOR  FURTHER  INFORMATION  CONTACT 
section  is  corrected  to  read:  "Andrew 
Zajac,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-265),  Food  and 

Srug  Administration.  5100  Paint  Branch 
kwy..  College  Park,  MD  20740-3835, 
202^18-3095." 

Dated:  March  29.  2002. 

Leslye  M,  Fraser, 

Acting  Director.  Regulations  and  Policy. 
Center  for  Food  Safety  and  Applied  Xutrition. 

IFR  Dor.  02-9363  Filed  4-16-02;  8;45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 08697-02] 
RIN1545-BA60 

Required  Distributions  From 
Retirement  Plans 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

bv  cross-reference  to  temporary' 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance 
concerning  required  minimum 
distributions  for  defined  benefit  plans 
and  annuity  contracts  providing  benefits 
under  qualified  plans,  individual 
retirement  plans,  and  section  403(b) 
contracts.  The  regulations  will  provide 
the  public  with  guidance  necessary  to 
comply  with  the  law  and  will  affect 
administrators  of,  participants  in,  and 
beneficiaries  of  qualified  plans: 
institutions  that  sponsor  and 
individuals  who  administer  individual 
retirement  plans,  individuals  who  use 
individual  retirement  plans  for 
retirement  income,  and  beneficiaries  of 
individual  retirement  plans;  and 
employees  for  whom  amounts  are 
contributed  to  section  403(b)  annuity 
contracts,  custodial  accounts,  or 
retirement  income  accounts  and 
beneficiaries  of  such  contracts  and 
accounts.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  July  16.  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-108697-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-108697-02). 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at  http://www.irs.gov/regs. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Vohs  at  622-6090. 
SUPPLEMENTARY  INFORMATION: 

Background 

Final  and  Temporary'  regulations  in 
the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
the  Income  Tax  Regulations  (26  CF'R 
part  1)  relating  to  section  401(a)(9).  The 
temporary  regulations  (§  1.401(a)(9)-6T) 
contain  rules  relating  to  minimum 
distribution  requirements  for  defined 
benefit  plans  and  annuity  contracts 
purchased  with  an  employee's  account 
balance  under  a  defined  contribution 
plan.  The  text  of  those  temporary- 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because 
§  1.401(a)(9)-6  imposes  no  new 
collection  of  information  on  small 
entities,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  may  be  scheduled  if 
requested  in  writing  by  a  person  that 
timely  submits  wrritten  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  hearing 
will  be  published  in  the  Federal 
Register. 
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Drafting  Information 

The  principal  authors  of  these 
regulations  are  Marjorie  Hoffman  and 
Cathy  A.  Vohs  of  the  Office  of  the 
Division  Counsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— JNCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  25  U.S.C.  780.T  *  *  * 
§  1.401(a)(9)-6  is  also  issued  under  26 
U.S.C.  401(a)(9).*    *   * 

Par.  2.  Section  1.401(a){9)-6  is  added 
to  read  as  follows; 

§  1 .401  (a)(9)-6    Required  minimum 
distributions  from  defined  benefit  plans. 

[The  text  of  proposed  §  1.401(a)(9)-6 
is  the  same  as  the  text  of  §  1 .401(a)(9)- 
BT  published  elsewhere  in  this  issue  of 
the  Federal  Register]. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-8964  Filed  4-16-02;  8:45  ami 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-11352&-98;  REG-1 05369-00] 

RIN  1545-AW44;  1545-AY12 

Arbitrage  and  Private  Activity 
Restrictions  Applicable  to  Tax-exempt 
Bonds  Issued  by  State  and  Local 
Governments;  investment-type 
Property  (Prepayment);  Private  Loan 
(Prepayment) 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Withdrawal  of  previous  notice 

of  proposed  rulemaking;  notice  of 

proposed  rulemaking  and  notice  of 

public  hearing. 

summary:  This  document  contains 
proposed  amendments  to  the  final 
regulations  on  the  arbitrage  and  private 


activity  restrictions  applicable  to  tax- 
exempt  bonds  issued  by  State  and  local 
governments.  The  proposed 
amendments  affect  issuers  of  tax-exempt 
bonds  and  provide  guidance  on  the 
definitions  of  investment-type  property 
and  private  loan  to  help  issuers  comply 
with  the  arbitrage  and  private  activity 
restrictions.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations 

The  previous  notice  of  proposed 
rulemaking  (REG-113526-98). 
published  on  August  25.  1999.  relating 
to  arbitrage  and  related  restrictions 
applicable  to  tax-exempt  bonds  issued 
by  State  and  local  governments,  is 
withdrawn. 

DATES:  Written  or  electronic  comments 
must  be  received  by  July  16.  2002. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  September 
24.  2002.  at  10  a.m..  must  be  received 
by  September  10.  2002. 

The  previous  notice  of  proposed 
nilemaking  (REG-113526-98), 
published  on  August  25.  1999.  relating 
to  arbitrage  and  related  restrictions 
applicable  to  tax-exempt  bonds  issued 
bv  State  and  local  governments,  is 
withdrawn. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-105369-00).  room 
5226.  Internal  Revenue  Service.  FOB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:ITA:RU  (REG- 
105369-00).  courier's  desk.  Internal 
Revenue  Ser\'ice.  1111  Constitution 
Avenue  NW..  Washington.  DC, 
Alternatively,  submissions  may  be  made 
electronically  to  the  IRS  Internet  site  at 
wH'w. irs.gov/regs.  The  public  hearing 
will  be  held  in  the  Auditorium.  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Johanna  Som  de  Cerff.  (202)  622-3980; 
concerning  submissions  and  the 
hearing,  Sonya  Cruse.  (202)  622-7180 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  (the 
proposed  regulations).  On  August  25. 
1999,  the  IRS  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  (REG-113526-98)  (64  FR 
46320)  (the  1999  proposed  regulations) 
proposing  to  modif>'  §1.148-l(e)of  the 
Income  Tax  Regulations  to  establish 
which  prepayments  for  property  or 
services  give  rise  to  investment-type 
property  under  section  148(b)(2)(D)  of 


the  Internal  Revenue  Code  (Code). 
Numerous  written  comments 
responding  to  the  1999  proposed 
regulations  were  received,  and  a  public 
hearing  was  held  on  Ianuar>-  12,  2000, 
In  response  to  the  extensive  comments, 
particularly  with  regard  to  certain 
natural  gas  prepayment  transactions 
discussed  below,  the  1999  proposed 
regulations  are  withdrawn  and 
amendments  to  §  1.1 48-1  (e)  are 
proposed  in  accordance  with  this  notice 
of  proposed  rulemaking  This  notice  of 
proposed  rulemaking  also  proposes 
corresponding  amendments  to  §  1.141- 
5(c)(2)  (relating  to  the  private  loan 
financing  test), 

Explanation  of  Provisions 

/.  Existing  Definition  of  Investment-t\-pe 
Property 

With  certain  exceptions,  section  148 
prohibits  the  use  of  proceeds  of  a  tax- 
exempt  bond  issue  to  acquire 
investment  property  with  a  \ield  that 
materially  exceeds  the  yield  on  the 
issue,  Section  148(b)(2)(D)  provides  that 
the  term  investment  propert}-  includes 
investment-t\-pe  propertw  Section 
148(b)(2)(D)  was  added  to  the  Code  by 
the  Tax  Reform  Act  of  1986.  Pub,  L,  No, 
99-514,  100  Stat.  2085  (1986)  (1986 
Act).  The  Conference  Committee  Report 
states  that  the  legislation  "expands  the 
tvpes  of  investments  of  bond  proceeds 
that  are  subject  to  the  arbitrage 
restrictions  to  include  all  investment- 
tvpe  property  (including  other  than 
customar\- prepavments)  *   *    *."  H.R. 
Conf.  Rep.  No  99-841,  pt,  2.  at  745. 

As  an  economic  matter,  prepayments 
for  property  or  services  generally 
contain  a  built-in  investment  return. 
That  is,  if  a  buyer  of  property  or  ser\'ices 
makes  a  cash  payment  to  the  seller  in 
advance  of  the  seller's  performance,  the 
buver  mav  expect  to  receive  an  implicit 
investment  return  based  on  the  time 
value  of  money.  In  the  case  of  a 
prepayment  financed  with  tax-exempt 
bond  proceeds,  the  presence  of  a  built- 
in  investment  return  raises  the  issue  of 
whether  the  prepayment  gives  rise  to 
investment-type  property. 

The  existing  regulations,  at  §  1  148- 
1(e)(2).  contain  rules  for  determining 
when  a  prepayment  for  property  or 
services  results  in  investment-type 
property.  Under  that  provision,  a 
prepayment  generally  gives  rise  to 
investment-type  property  if  a  principal 
purpose  for  prepaying  is  to  receive  an 
investment  return  from  the  time  the 
prepayment  is  made  until  the  time 
pavment  otherwise  would  be  made. 
However,  a  prepayment  does  not  give 
rise  to  investment-type  property  under 
the  existing  regulations  if  (1)  it  is  made 
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for  a  substantial  business  purpose  other 
than  investment  return  and  the  issuer 
has  no  commercially  reasonable 
alternative  to  the  prepayment  (the 
business  purpose  exception);  or  (2) 
prepayments  on  substantially  the  same 
terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing 
(the  customary  exception). 

//.  2999  Proposed  Amendments  to  the 
Definition  of  Investment-type  Property 

The  1999  proposed  regulations 
proposed  a  modification  to  §  1.148- 
1(e)(2)  to  establish  that  a  prepayment  of 
a  contract  for  property  or  services  that 
is  made  after  the  date  that  the  contract 
is  entered  into  can  give  rise  to 
investment-type  property.  This 
modification  was  proposed  in  light  of 
the  opinion  in  Citv  of  Columbus  v. 
Commissioner,  112  F.3d  1201  (D.C.  Cir. 
1997).  which  concluded  that  a  1994 
prepayment  by  a  city  of  its  indebtedness 
to  a  state  did  not  constitute  a 
prepayment  for  property  the  city 
acquired  in  1967.  The  proposed 
amendment  to  §  1.148-l(e)(2)  addressed 
onlv  the  narrow  issue  of  whether  a 
prepayment  for  property  or  services 
after  the  execution  of  a  contract  to  buy 
the  property  or  services  "can  give  rise  to 
investment-type  property. 

Commentators  generally  agreed  with 
the  suggestion  that  a  prepayment  for 
property  or  services  can  occur  after  the 
date  the  purchase  contract  is  executed. 
The  proposed  regulations  retain  the 
proposed  change  to  §  1.148-l(e)(2).  with 
clarifying  modifications  that  are 
consistent  with  this  concept. 

///.  Definition  of  Investment-type 
Property  in  the  Proposed  Regulations 

Although  commentators  generally 
agreed  with  the  1999  proposed 
amendments  to  §  1.148-l(e)(2),  they 
requested  additional  clarification  of 
other  aspects  of  the  definition  of 
investment-type  property.  After 
considering  all  of  the  comments. 
Treasury  and  the  IRS  have  determined 
that  additional  changes  to  the  definition 
are  needed  to  provide  certainty  to 
issuers  and  the  IRS  in  a  manner  that  is 
consistent  with  the  broad  scope  of  the 
investment-type  property  concept.  To 
allow  for  public  comment,  these 
additional  changes  are  issued  in 
proposed  form.  Furthermore,  to  provide 
issuers  with  immediate  certainty, 
issuers  may  rely  on  the  proposed 
regulations  to  the  extent  specified 
below. 

Commentators  generally  did  not 
recommend  modifying  the  basic 
ft'amework  for  determining  whether  a 


prepayment  gives  rise  to  investment- 
tvpe  property  under  §  1.148-l(e)(2).  The 
proposed  regulations  retain  this  basic 
structure,  but  make  certain 
modifications.  In  particular,  the 
proposed  regulations:  (1)  Amend  the 
business  purpose  exception;  (2)  retain 
the  customary  exception  in  its  present 
form;  (3)  add  an  exception  for  certain 
prepayments  by  municipal  utilities  to 
acquire  a  supply  of  natural  gas;  and  (4) 
add  a  de  minimis  exception  for 
prepayments  made  within  90  days  of 
delivery  of  the  property  or  services.  In 
addition,  the  proposed  regulations  state 
that  the  Commissioner  may,  by 
published  guidance,  set  forth  additional 
circumstances  in  which  a  prepayment 
does  not  give  rise  to  investment-type 
property. 

A.  Business  Purpose  Exception 

As  indicated,  the  existing  regulations 
provide  that  a  prepayment  does  not  give 
rise  to  investment-type  property  if  it  is 
made  for  a  substantial  business  purpose 
other  than  investment  return  and  the 
issuer  has  no  commercially  reasonable 
alternative  to  the  prepayment.  This 
provision,  which  was  intended  to  be  a 
narrow  exception  to  the  definition  of 
investment-type  property,  has  raised 
difficult  interpretive  questions.  For 
example,  in  many  instances  it  may  be 
unclear  whether  the  alternatives 
available  to  the  issuer  are 
"commercially  reasonable." 

Commentators  suggested  certain 
changes  to  the  provision  to  clarify  its 
application.  For  example,  they 
suggested  that  a  prepayment  should  be 
considered  made  for  a  substantial 
business  purpose  other  than  investment 
return  if  the  effect  of  the  prepayment  is 
(1)  to  fix  the  price  of  the  property  or 
service,  (2)  to  assure  a  supply  of  the 
property  or  service,  (3)  to  guarantee 
delivery  of  the  property  or  service  at  a 
location  favorable  to  the  issuer,  or  (4)  to 
enable  the  issuer  to  obtain  a  price 
discount  that  materially  exceeds  the 
investment  return  that  could  be  earned 
between  the  time  the  prepayment  is 
made  and  the  time  the  property  or 
services  are  delivered.  Commentators 
suggested  that  an  alternative  should  be 
viewed  as  "commercially  reasonable"  if 
it  is  reasonably  available  to  the  issuer, 
it  would  achieve  the  same  substantial 
business  purpose  as  the  prepayment 
except  that  no  investment  retmn  is 
received,  and  it  is  not  more  expensive 
by  an  amount  that  materially  exceeds 
the  investment  return  fi-om  the 
prepayment.  Some  commentators 
recommended  that  a  safe  harbor  be 
added  under  which  an  alternative 
would  not  be  considered  commercially 
reasonable  if  the  cost  of  the  alternative 


exceeded  the  cost  of  the  prepayment  by 
a  specified  amount  on  a  present  value 
basis. 

Treasury  and  the  IRS  have  considered 
these  suggested  factors  and  have 
concluded  that  they  do  not,  in  and  of 
themselves,  represent  administrable 
standards  for  distinguishing  between 
prepayments  that  are  made  primarily  for 
arbitrage  purposes  and  those  that  are 
not.  That  is,  a  prepayment  transaction 
may  contain  one  or  more  of  these 
features,  even  if  it  is  primarily  arbitrage- 
motivated.  Therefore,  the  proposed 
regulations  do  not  adopt  these  suggested 
amendments.  Nevertheless,  as  discussed 
below,  these  factors  are  taken  into 
accoimt,  together  with  all  the  other  facts 
and  circumstances,  in  determining 
whether  a  prepayment  satisfies  the 
business  purpose  exception  as  revised 
by  the  proposed  regulations. 

In  this  regard,  the  proposed 
regulations  amend  the  business  purpose 
exception  in  order  to  clarify  that  it  is  to 
be  applied  narrowly  in  a  manner  that  is 
consistent  with  the  broad  scope  of  the 
investment-type  property  concept.  In 
particular,  under  the  proposed 
regulations  a  prepayment  meets  the 
business  purpose  exception  if  the  facts 
and  circimistances  clearly  establish  that 
the  primary  purpose  for  the  prepayment 
is  to  accomplish  one  or  more  substantial 
business  purposes  that  (1)  are  unrelated 
to  any  investment  return  based  on  the 
time  value  of  money,  and  (2)  cannot  be 
accomplished  without  the  prepayment. 
This  exception  is  intended  to  be  very 
narrow  and  to  apply  only  in  very  unique 
circumstances,  such  as  the  situation 
illustrated  by  an  example  in  the 
proposed  regulations. 

B.  Customary  Exception 

As  indicated,  the  existing  regulations 
provide  that  a  prepayment  does  not  give 
rise  to  investment-type  property  if 
prepayments  on  substantially  the  same 
terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing. 
This  provision  implements  the 
legislative  history  cited  above  that 
indicates  that  customary  prepayments 
should  not  result  in  investment-type 
property. 

Commentators  suggested  that  a  safe 
harbor  be  added  for  determining  a 
"substantial  percentage"  of  similarly 
situated  persons.  However.  Treasury 
and  the  DIS  have  concluded  that  the 
determination  of  whether  a  transaction 
is  customary  is  appropriately  made  on 
a  case-by-case  basis,  taking  into  accoimt 
all  the  facts  and  circumstances,  rather 
than  by  reference  to  a  precise 
mathematical  formula  or  predetermined 
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percentage.  Therefore,  the  proposed 
regulations  do  not  adopt  this  suggested 
change.  ' 

Commentators  also  recommended  that 
the  "substantial  percentage" 
requirement  should  be  deemed  satisfied 
if  a  substantial  number  of  similarly 
situated  persons  who  are  not 
beneficiaries  of  tax-exempt  financing 
make  a  similarly  sized  prepayment.  The 
proposed  regulations  do  not  adopt  this 
comment  because  the  incidence  of  a 
particular  number  of  transactions  by 
similarly  situated  persons  may  not 
establish  that  the  transaction  is 
customar\'  if  those  persons  represent 
only  a  small  percentage  of  all  the 
similarly  situated  persons. 

Finally,  some  commentators 
suggested  that  the  customary'  exception 
should  be  automatically  satisfied  if  the 
issuer  and  the  supplier  of  the  property 
or  services  certify"  reasonably  and  in 
good  faith  that  its  requirements  are  met. 
The  proposed  regulations  do  not  adopt 
this  comment  because  a  certification  by 
the  parties  to  a  transaction  should  not 
be  sufficient  to  establish  the  legal 
conclusion  that  the  transaction  meets 
the  requirements  of  the  e.xception. 

C.  Certain  Prepayments  To  Acquire  a 
Supply  nf  Natural  Gas 

The  preamble  to  the  1999  proposed 
regulations  identified  certain 
transactions  involving  the  issuance  of 
bonds  to  prepay  for  a  supply  of  natural 
gas  and  the  simultaneous  execution  by 
the  issuer  of  a  commodity  swap  under 
which  the  issuer  receives  fixed 
payments  and  makes  ^'ariable  payments 
based  on  an  index.  The  1999  preamble 
stated  that  Treasury  and  the  IRS  were 
concerned  that  the  transactions  create 
investment-type  property  and  requested 
comments  on  the  transactions. 

Mo.st.  but  not  all.  of  the  commentators 
disagreed  with  the  suggestion  that  the 
identified  transactions  should  resuli  in 
investment-type  property.  They  stated 
that  deregulation  of  the  natural  gas 
industry  has  threatened  the  ability  of 
municipal  utilities  to  obtain  a  secure 
supply  of  natural  gas  on  commercially 
reasonable  terms.  They  stated  that  the 
natural  gas  prepayment  transactions  are 
necessary  to  obtain  a  guaranteed  supply 
of  natural  gas  on  favorable  terms  in  light 
of  deregulation. 

The  proposed  regulations  add  an 
exception  to  the  definition  of 
investment-type  property  for  certain 
natural  gas  prepayments  that  are  made 
by  or  for  one  or  more  utilities  that  Eire 
owned  by  a  governmental  person,  as 
defined  in  §  1.141-l(b)  (for  example, 
where  a  joint  action  agency  acquires  a 
natural  gas  supply  for  one  or  more 
municipal  gas  or  electric  utilities).  The 


exception  applies  only  if  at  least  95 
percent  of  the  natural  gas  purchased 
with  the  prepayment  is  to  be  consumed 
by  retail  customers  in  the  ser\'ice  area  of 
a  municipal  gas  utility,  or  used  to 
produce  electricity  that  will  be 
furnished  to  retail  customers  that  a 
municipal  electric  utility  is  obligated  to 
serve  under  state  or  Federal  law.  For 
this  purpose,  the  service  area  of  a 
municipal  gas  utility  is  defined  as  (1) 
any  area  throughout  which  the 
municipal  utility  provided  (at  all  times 
during  the  five-year  period  ending  on 
the  issue  date)  gas  transmission  or 
distribution  ser\'ice.  and  any  area  that  is 
contiguous  to  such  an  area,  or  (2)  any 
area  where  the  municipal  utility  is 
obligated  under  state  or  Federal  law  to 
provide  gas  distribution  services  as 
provided  in  such  law.  Issuers  may  apply 
principles  similar  to  the  rules  of 
tj  1.141-12  in  order  to  cure  a  violation 
of  this  95  percent  requirement. 

A  transaction  will  not  fail  to  qualify 
for  this  exception  by  reason  of  any 
commodity  swap  contract  that  may  be 
entered  into  between  the  issuer  and  an 
unrelated  party  (other  than  the  gas 
supplier),  or  between  the  gas  supplier 
and  an  unrelated  party  (other  than  the 
issuer),  so  long  as  each  swap  contract  is 
an  independent  contract.  For  this 
purpose,  a  swap  contract  is  an 
independent  contract  if  the  obligation  of 
each  party  to  perform  under  the  swap 
contract  is  not  dependent  on 
performance  by  any  person  (other  than 
the  other  party  to  the  swap  contract) 
under  another  contract  (for  example,  a 
gas  supply  contract  or  another  swap 
contract). 

Comments  are  requested  on  the 
exception  for  natural  gas  prepayments 
in  the  proposed  regulations,  including 
the  definition  of  service  area  and  the 
workability  of  the  95  percent  test. 

D.  De  minimis  Prepayments 

Commentators  recommended  adding 
to  the  regulations  a  de  minimis 
exception  under  which  prepayments 
that  are  made  in  small  amounts  or 
shortly  before  the  property  or  services 
are  delivered,  would  be  disregarded. 
Treasury  and  the  IRS  recognize  that 
prepayments  made  shortly  before  the 
property  or  ser\'ices  are  delivered  are 
unlikely  to  be  arbitrage-motivated. 
Based  on  this  consideration,  and  to 
provide  administrative  certainty,  the 
proposed  regulations  add  an  exception 
for  prepayments  that  are  made  within 
90  days  of  the  date  of  delivery-  of  the 
property  or  ser\ices.  However,  the 
proposed  regulations  do  not  provide  an 
exception  for  small  prepayments 
because  a  prepayment  may  be  made 


primarily  for  arbitrage  purposes  even  if 
it  is  a  small  amount. 

E.  Timing  Mismatch  Between  Payment 
and  Delivery  of  Property  or  Senices 

The  preamble  to  the  1999  proposed 
regulations  requested  comments 
segarding  the  proper  treatment  of 
contracts  that  provide  for  a  timing 
mismatch  between  the  buyer's  cash 
payments  and  the  seller's  delivery  of 
property  or  ser\ices. 

Commentators  generally  expressed 
the  view  that,  depending  on  the 
particular  facts,  payments  made  over 
time  may  give  rise  to  investment-type 
property  when  the  payment  schedule 
does  not  match  the  schedule  for  the 
provision  of  property  or  services.  The 
commentators  did  not  recommend  any 
changes  to  the  regulations  on  this  issue. 
Treasury  and  the  IRS  have  determined 
that  §  1.148-1  (e)(2)  appropriately 
addresses  mismatches  in  payment  and 
delivery  obligations.  Therefore,  the 
proposed  regulations  do  not  propose 
any  amendments  in  this  regard. 

F.  Prepayments  of  Capital  Charges 

Some  commentators  recommended 
that  the  regulations  be  modified  to 
provide  that  a  prepayment  does  not  give 
rise  to  investment-type  property  if  it  is 
in  substance  a  reimbursement  to  a  seller 
of  all  or  a  portion  of  the  seller's  capital 
costs  of  a  specific,  tangible  project 
thrtfugh  which  the  seller  produces  or 
delivers  a  service  or  commodity.  The 
proposed  regulations  do  not  contain  a 
specific  e.xception  for  prepayments  that 
reimburse  a  seller  for  its  capital  costs 
because  a  prepayment  may  be  made 
primarily  for  arbitrage  purposes  even  if 
it  effectively  reimburses  the  seller  for 
capital  costs.  Nevertheless,  this  factor  is 
taken  into  account,  together  with  all  the 
other  facts  and  circumstances,  in 
determining  whether  a  prepayment 
meets  the  business  purpose  exception. 

A'.  Private  Loans 

With  certain  exceptions,  interest  on 
an  issue  that  meets  the  private  loan 
financing  test  is  not  excluded  from  gross 
income.  Under  section  141(c),  an  issue 
generally  meets  the  private  loan 
financing  test  if  more  than  the  lesser  of 
5  percent  or  S5  million  of  its  proceeds 
are  used  to  make  loans  to 
nongovernmental  persons  Section 
1.141-5(c)(l)  states  that,  for  purposes  of 
the  private  loan  financing  test,  a  loan 
may  arise  from  the  direct  lending  of 
bond  proceeds  or  may  arise  from 
transactions  in  which  indireci  benefits 
that  are  the  economic  equivalent  of  a 
loan  are  conveyed.  Thus,  the 
determination  of  whether  a  loan  is  made 
depends  on  the  substance  of  a 
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transaction  rather  than  its  form.  See  also 
H.R.  Conf.  Rep.  No.  99-841.  pt.  2.  at 
692. 

The  existing  regulations,  at  §  1.141- 
5(c)(2)(ii),  provide  that  a  prepa>Tnent  for 
property  or  services  generally  is  treated 
as  a  loan  for  purposes  of  the  private  loan 
financing  test  if  a  principal  purpose  for 
prepaying  is  to  provide  a  benefit  of  tax- 
exempt  financing  to  the  seller.  However, 
under  the  existing  regulations  a 
prepayment  is  not  treated  as  a  loan  for 
purposes  of  the  private  loan  financing 
test  if  (1)  it  is  made  for  a  substantial 
business  pvu^pose  other  than  providing  a 
benefit  of  tax-exempt  financing  to  the 
seller  and  the  issuer  has  no 
conmiercially  reasonable  alternative  to 
the  prepayment;  or  (2)  prepayments  on 
substantially  the  same  terms  are  made 
by  a  substantial  percentage  of  persons 
who  are  similarly  situated  to  the  issuer 
but  who  are  not  beneficiaries  of  tax- 
exempt  financing.  The  proposed 
regulations  amend  the  private  loan 
provisions  of  §  1.141-5(c)(2)  to  conform 
to  the  amendments  to  the  definition  of 
investment-type  property  in  this  notice 
of  proposed  rulemaking. 

Proposed  Effective  Date 

The  proposed  regulations  will  apply 
to  bonds  sold  on  or  after  the  date  of 
publication  of  final  regulations  in  the 
Federal  Register.  However,  issuers  may 
apply  the  proposed  regulations  in     . 
whole,  but  not  in  part,  to  any  issue  that 
is  sold  on  or  after  the  date  the  proposed 
regulations  are  published  in  the  Federal 
Register  and  before  the  effective  date  of 
the  final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 


eight  copies)  to  the  IRS.  The  Treasury 
Department  and  IRS  specifically  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  may  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  September  24,  2002,  at  10  a.m.  in  the 
Auditorium.  Internal  Revenue  Building, 
nil  Constitution  Avenue,  NW., 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  lobby  more  than  30 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  July  16,  2002,  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  amount  of  time  to  be 
devoted  to  each  topic  by  September  10, 
2002. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Rebecca  L.  Harrigal  and 
Johanna  Som  de  Cerff.  Office  of  Chief 
Counsel  (TE/GE),  IRS.  and  Stephen  J. 
Watson.  Office  of  Tax  Policy,  Treasury 
Department.  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1  . 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    '    * 

Par.  2.  In  §  1.141-5,  paragraph  (c)  is 
amerKied  as  follows: 

1.  Paragraph  (c)(2)(ii)  introductory 
text  is  revised. 

2.  Paragraph  (c)(2)(ii)(A)  is  revised. 

3.  Paragraph  (c)(2)(ii){B)  is  amended 
bv  removing  the  period  at  the  end  of  the 
paragraph  and  adding  a  semicolon  in  its 
place. 

4.  Paragraphs  (c)(2)(ii)(C),  (c)(2)(ii)(D), 
and  (c)(2)(iii)  are  added. 


The  revisions  and  additions  read  as 
follows:  ^ 

§1.141-5    Private  loan  financing  test. 

*        *        *        *      •  * 

(c)  *  *  * 

(2)  *   *   * 

(ii)  Certain  prepayments  treated  as 
loans.  Except  as  otherwise  provided,  a 
prepayment  for  property  or  services, 
including  a  prepayment  for  property  or 
services  that  is  made  after  the  date  that 
the  contract  to  buy  the  property  or 
services  is  entered  into,  is  treated  as  a 
loan  for  purposes  of  the  private  loan 
financing  test  if  a  principal  purpose  for 
prepaying  is  to  provide  a  benefit  of  tax-  ■ 
exempt  financing  to  the  seller.  A 
prepayment  is  not  treated  as  a  loan  for 
purposes  of  the  private  loan  financing 
test  if— 

(A)  The  primary  purpose  for  the 
prepayment  is  to  accomplish  one  or 
more  substantial  business  purposes 
that— 

(1)  Are  unrelated  to  providing  any 
benefit  of  tax-exempt  financing  to  the 
seller;  and 

[2]  Cannot  be  accomplished  without 
the  prepayment; 
***** 

(C)  The  prepayment  is  made  within 
90  days  of  the  date  of  delivery  to  the 
issuer  of  all  of  the  property  or  serv'ices 
for  which  the  prepayment  is  made;  or 

(D)  The  prepayment  meets  the 
requirements  of  §  1.148-l(e)(2)(ii) 
(relating  to  certain  prepayments  to 
acquire  a  supply  of  natural  gas). 

(iii)  Additional  prepayments  as 
permitted  by  the  Commissioner.  The 
Commissioner  may,  by  published 
guidance,  set  forth  additional 
circumstances  in  which  a  prepayment  is 
not  treated  as  a  loan  for  purposes  of  the 
private  loan  financing  test. 
***** 

Par.  3.  In  §  1.148-1.  paragraphs  (e)(1) 
and  (2)  are  revised  to  read  as  follows: 

§1.1 48-1     Definitions  and  elections. 

***** 

(e)  Investment-type  property — (1)  In 
general.  Investment-type  property 
includes  any  property,  other  than 
property  described  in  section 
148(b)(2)(A),  (B),  (C)  or  (E),  that  is  held 
principally  as  a  passive  vehicle  for  the 
production  of  income.  For  this  purpose, 
production  of  income  includes  any 
benefit  based  on  the  time  value  of 
money. 

(2)  Prepaynments — (i)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  {e)(2),  a  prepayment  for 
property  or  services,  including  a 
prepayment  for  property  or  services  that 
is  made  after  the  date  that  the  contract 
to  buy  the  property  or  services  is 
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entered  into,  also  gives  rise  to 
investment-type  property  if  a  principal 
purpose  for  prepaying  is  to  receive  an 
investment  return  from  the  time  the 
prepayment  is  made  until  the  time 
payment  otherwise  would  be  made.  A 
prepayment  does  not  give  rise  to 
investment-type  property  if — 

(A)  The  primary  purpose  for  the 
prepayment  is  to  accomplish  one  or 
more  substantial  business  purposes 
that— 

[1]  Are  unrelated  to  any  investment 
return  based  on  the  time  value  of 
money;  and 

[2]  Cannot  be  accomplished  without 
the  prepayment: 

(B)  Prepayments  on  substantially  the 
same  terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing; 

(C)  The  prepayment  is  made  within 
90  days  of  the  date  of  deliver.'  to  the 
issuer  of  all  of  the  property  or  services 
for  which  the  prepayment  is  made:  or 

(D)  The  prepayment  meets  the 
requirements  of  paragraph  (e)(2Kii)  of 
this  section. 

(ii)  Certain  prepayments  to  acquire  a 
supply  of  natural  gas. 

(A)  In  general.  A  prepayment  meets 
the  requirements  of  this  paragraph 
(e)(2)(ii)  if- 

(1)  It  is  made  by  or  for  one  or  more 
utilities  that  are  owned  by  a 
governmental  person,  as  defined  in 

§  1.141-l(b)  (municipal  utility^,  to 
purchase  a  supply  of  natural  gas;  and 

(2)  At  least  95  percent  of  the  natural 
gas  purchased  with  the  prepayment  is  to 
be  consumed  by  retail  gas  customers  in 
the  service  area  (as  defined  in  paragraph 
{eK2)(ii)(B)  of  this  section)  of  a 
municipal  utility,  or  used  to  produce 
electricity  that  will  be  furnished  to  retail 
electric  customers  that  a  municipal 
utilitv  is  obligated  to  serve  under  state 
or  Federal  law.  An  obligation  that  arises 
solelv  by  reason  of  a  contract  is  not  an 
obligation  to  ser\'e  under  state  or 
Federal  law. 

(B)  Service  area.  For  purposes  of 
paragraph  (e)(2)(ii)(A)(2)  of  this  section, 
the  service  area  of  a  municipal  utility 
shall  consist  of — 

[1]  Any  area  throughout  which  the 
municipal  utility  provided  (at  all  times  . 
during  the  5-year  period  ending  on  the 
issue  date)  gas  transmission  or 
distribution  service,  and  any  area  that  is 
contiguous  to  such  an  area:  or 

(2)  Any  area  where  the  municipal 
utility  is  obligated  under  state  or 
Federal  law  to  provide  gas  distribution 
services  as  provided  in  such  law. 

(C)  Commodity  swaps.  A  prepayment 
does  not  fail  to  meet  the  requirements 
of  this  paragraph  (e)(2)(ii)  by  reason  of 


any  commodity  swap  contract  that  may 
be  entered  into  between  the  issuer  and 
an  unrelated  party  (other  than  the  gas 
supplier),  or  between  the  gas  supplier 
and  an  unrelated  party  (other  than  the 
issuer),  so  long  as  each  swap  contract  is 
an  independent  contract.  A  swap 
contract  is  an  independent  contract  if 
the  obligation  of  each  party  to  perform 
under  the  swap  contract  is  not 
dependent  on  performance  by  any 
person  (other  than  the  other  party  to  the 
swap  contract)  under  another  contract 
(for  example,  a  gas  supply  contract  or 
another  swap  contract). 

(iii)  Additional  prepayments  as 
permitted  by  the  Commissioner. 

The  Commissioner  may.  by  published 
guidance,  set  forth  additional 
circumstances  in  which  a  prepayment 
does  not  give  rise  to  investment-type 

property. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (e)(2): 

Example  1  Prepayment  after  contract  is 
executed.  In  1998.  City  A  enters  into  a  ten- 
vear  contract  with  Company  Y.  Under  the 
contract.  Company  Y  is  to  provide  services  to 
City  A  over  the  term  of  the  contract  and  in 
return  City  A  will  pay  Company  Y  for  its 
services  as  the\  are  provided.  In  2004,  City 
A  issues  bonds  to  finance  a  lump  sum 
payment  to  Company  Y  in  satisfaction  of  City 
A's  obligation  to  pay  for  Compan\  Y's 
services  to  be  provided  over  the  remaining 
term  of  the  contract.  The  use  of  bond 
proceeds  to  make  the  lump  sum  payment 
constitutes  a  prepayment  for  services  under 
paragraph  (e)(2)(i)  of  this  section,  even 
though  the  payment  is  made  after  the  date 
that  the  contract  is  exer  uted. 

Example  2.  Prepayment  necessary  to 
accomplish  substantial  business  purpose. 
.^uthoritv  is  a  governmental  unit  that 
furnishes  electricity  to  the  general  public.  In 
1995.  .Authority  enters  into  a  In-year 
agreement  (the  .Agreement)  with  Power 
C'ompany  to  obtain  certain  of  its  power 
requirements.  In  200.3.  Authority  enters  into 
another  contract  (the  Purchase  Contract]  with 
Power  Company  to  obtain  a  specified  amount 
of  additional  firm  power  through  2013.  The 
rates  paid  by  Authority  under  the  Purchase 
Contract  are  based  on  a  fixed  capacity  charge, 
which  reflects  Power  Company's  average  cost 
of  t:ertain  plants  and  equipment,  and  a 
variable  energy  t  harge.  which  reflects  Power 
Company's  average  system  energy  costs  to 
operate  the  utility,  primarily  fuel  costs. 
Simultaneously  with  entering  into  the 
Purchase  Contract.  .Authority  issues  a  S30 
million  issue  with  a  6  percent  vield  and  uses 
the  proceeds  to  make  a  lump  sum  payment 
to  Power  Company  to  prepay  tor  the  entire 
fixed  capacity  charge  under  the  Purchase 
Contract,  .^uihority  pays  the  variable  energy 
(  hargeS  as  energy  is  actually  delivered. 
Power  Company  reports  the  lump  sum 
payment  for  Federal  tax  purposes  as  income 
from  the  sale  of  capacity.  Power  Company 
also  agrees  to  certain  concessions  under  the 
Agreement,  including  the  elimination  of 


floors  on  capacity  charges  and  a  moratorium 
on  capacitN  charge  increases  for  five  years. 
The  discount  rate  used  to  compute  the 
amount  of  the  prepayment  is  18  percent, 
compounded  semi-annually.  Power 
Companv's  taxable  borrowing  rate  for  a  loan 
of  a  comparable  size  to  the  prepayment,  with 
a  term  that  coincides  with  the  term  of  the 
Purchase  Contract,  is  8  percent,  compounded 
semiannually.  The  prepayment  allows  Power 
Company  to  offer  a  low  capacity  charge  to 
Authoritv.  yet  prevent  other  wholesale 
customers  from  taking  advantage  of  the 
proposal.  Under  Federal  rate-making 
guidelines,  if  Power  Company  had  offered 
Authority  a  contract  based  on  fixed  periodic 
capacity  charges.  Power  Company  would 
have  been  obligated  to  offer  tfie  same 
capacity  charges  to  its  other  wholesale 
customers  (which  would  have  been  expected 
to  accept  the  offer).  Power  Company  is 
willing  to  offer  Authority  the  lower  capacity 
charge  and  to  make  the  other  concessions 
because  it  owns  surplus  generating  capacity. 
Thus,  it  is  important  to  Power  Company  to 
maintain  its  customer  base.  The  loss  of  a 
significant  customer  such  as  Authority  would 
require  that  Power  Company  either  succeed 
in  obtaining  regulatory  authorization  to 
increase  its  rates  charged  to  other  customers 
or  suffer  a  diminished  return  on  capital. 
Power  Companv  will  not  build  additional 
generating  facilities  directly  or  indirectly  by 
reason  of  its  obligations  under  the  Purchase 
Contract,  and  at  the  time  it  entered  into  the 
Purchase  Contract,  it  had  alread>  incuired 
capital  costs  of  facilities,  which,  if  allocated 
to  .^uthoritv's  demands  for  energy  under  the 
Purchase  Contract,  would  exceed  the  up-, 
front  capacity  charge.  Under  paragraph 
(e)(2Ki)(.\)  of  this  section,  the  prepayment 
does  not  give  rise  to  investment-type 
propertv. 


Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
|FR  Doc.  02-93.56  Filed  4-16-02:  4:12  pmj 
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DATE:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by  July 
16.  2002. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-1 04 762-00).  room 
5226.  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-1 04 762-00). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  IRS  Internet  site  at 
www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Frederick 
W.  Schindler,  (202)  622-3620: 
concerning  submissions  of  comments  or 
requests  for  a  hearing  Treena  Garret, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6331  of  the 
Internal  Revenue  Code  (Code).  The 
proposed  regulations  reflect  the 
amendment  of  section  6331  by  section 
3462  of  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
Public  Law,  105-206.  (112  Stat.  685, 
764)  (RRA  1998).  New  subsection 
6331(k)  codifies  the  IRS  practice  of 
withholding  collection  during 
consideration  of  a  taxpayer's  offer  to 
compromise  and  extends  that  practice  to 
proposed  installment  agreements.  The 
proposed  regulations  deal  principally 
with  the  effect  of  subsection  6331(k) 
when  an  installment  agreement  has 
been  proposed  and  is  pending,  is  in 
effect,  or  has  been  rejected  or 
terminated. 

Prior  to  the  enactment  of  RRA  1998, 
the  IRS  had  a  long-standing  practice  of 
staying  action  to  collect  a  liability  while 
an  offer  to  compromise  that  liability  was 
being  evaluated  and  considered,  unless 
the  interests  of  the  United  States  would 
be  jeopardized  by  doing  so.  See  Policy 
Statement  P-5-9'7  (Approved  July  10. 
1959),  reprinted  at  IRM  1.5.17.  To 
insure  that  the  interests  of  the  United 
States  would  not  be  jeopardized  while 
collection  was  withheld,  the  IRS 
required  that  taxpayers  execute  a  waiver 
of  the  statute  of  limitations  for 
collection  of  the  liabilities  the  taxpayer 
was  attempting  to  compromise. 

Section  3462  of  RRA  1998  added 
subsection  6331(k)  to  the  Code. 
Paragraph  (1)  of  the  new  subsection 


codifies  the  IRS  policy  of  withholding 
collection  during  the  pendency  of  an 
offer  to  compromise  by  prohibiting  levy 
while  an  offer  to  compromise  is 
pending,  for  thirty  days  after  a  rejection, 
and  during  any  appeal  of  that  rejection. 
Temporary  regulations  published  in  the 
Federal  Register  on  July  21,  1999. 
contained  provisions  governing  the 
effects  of  subsection  6331(k)  when 
taxpayers  submit  offers  to  compromise. 
SeeS'301.7122-lT. 

Prior  to  RRA  1998,  the  IRS  did  not 
stay  collection  when  a  taxpayer 
submitted  an  offer  of  an  installment 
agreement.  Because  installment 
agreements  provide  for  the  full  payment 
of  the  tax  liabilities  at  issue,  the 
processing  of  requests  for  installment 
agreements  is  less  formal  and  most 
requests  were  accepted  or  rejected 
within  several  days  of  receipt.  Once  an 
installment  agreement  took  effect, 
regulations  prohibited  levy,  as  well  as 
certain  other  enforced  collection 
measures,  unless  the  installment 
agreement  provided  otherwise.  See 
§301.6159-l(d). 

Paragraph  6331(k)(2)  prohibits  levy 
while  a  taxpayer's  proposal  of  an 
installment  agreement  is  pending  with 
the  IRS,  for  thirty  days  after  rejection  of 
such  a  proposal,  while  an  installment 
agreement  is  in  effect,  for  thirty  days 
after  termination  of  an  installment 
agreement  by  the  IRS.  and  during  a 
timely  filed  appeal  by  the  taxpayer  to 
the  IRS  Office  of  Appeals  of  a  rejection 
or  termination  decision. 

Paragraph  6331  (k)(3)  provides  that 
"rules  similar  to"  those  contained  in 
paragraphs  (3),  (4),  and  (5)  of  subsection 
6331(i)  shall  apply  generally  for  the 
purposes  of  subsection  6331(k). 
Subsection  6331(i)  governs  the 
prohibition  on  levy  during  the 
pendency  of  a  proceeding  for  refund  of 
a  divisible  tax.  The  cross-referenced 
provisions  provide  exceptions  to  the 
prohibitions  on  levy,  prohibit  the 
initiation  by  the  IRS  of  court 
proceedings  to  collect  while  the  refund 
proceeding  is  pending,  and  provide  that 
the  statute  of  limitations  for  collection 
is  suspended  while  levy  is  prohibited. 

The  proposed  regulations  implement 
the  provisions  of  subsection  6331(k)  as 
they  relate  to  installment  agreements.  In 
addition  to  setting  forth  the  periods 
during  which  levy  is  prohibited,  they 
adapt  the  rules  of  paragraphs  (3),  (4), 
and  (5)  of  subsection  6331(i)  in  a 
manner  tailored  to  the  installment 
agreement  process.  The  legislative 
history  accompanying  RRA  1998 
explains  that  Congress  did  not  intend 
that  levy  would  be  prohibited  if  the  IRS 
determined  that  an  offer  to  compromise 
was  submitted  solely  to  delay 


collection.  H.R.  Conf.  Rep.  No.  509, 
105th  Cong.,  2d  Sess.  288  (1998). 
Because  the  legislative  history  indicates 
that  Congress  intended  the  same 
restrictions  on  levy  with  respect  to 
offers  in  compromise  be  applicable  to 
installment  agreements,  these  proposed 
regulations  adopt  the  same  rule  with 
respect  to  proposed  installment 
agreements  that  are  submitted  solely  to 
delay  collection. 

Explanation  of  Provisions 

The  proposed  regulations  provide 
that,  subject  to  certain  exceptions,  the 
IRS  may  not  levy  to  collect  a  liability 
while  a  proposal  to  enter  into  an 
installment  agreement  for  payment  of 
that  liability  is  pending,  for  thirty  days 
after  rejection  of  such  a  proposal,  while 
an  installment  agreement  is  in  effect,  for 
thirty  days  after  termination  of  an 
installment  agreement  by  the  IRS.  and 
during  a  timely  filed  appeal  of  a 
rejection  or  termination  by  the  IRS.  A 
proposed  installment  agreement  is 
considered  pending  when  it  is  accepted 
for  processing  by  the  IRS.  and  remains 
pending  until  the  IRS  accepts  or  rejects 
it  or  the  taxpayer  withdraws  the 
proposal.  If  a  proposed  installment 
agreement  does  not  contain  sufficient 
information  for  the  IRS  to  determine 
whether  the  proposal  should  be 
accepted,  the  IRS  will  request  the 
additional  necessary  information  from 
the  taxpayer  and  provide  a  reasonable 
time  period  for  the  taxpayer  to  respond. 
The  KS  may  reject  the  proposed 
installment  agreement  if  the  requested 
information  is  not  provided. 

Collection  by  le\^  is  not  prohibited  if 
the  taxpayer  waives  the  restriction  on 
levy  in  writing,  if  the  IRS  determines 
that  the  proposed  installment  agreement 
was  submitted  solely  to  delay 
collection,  or  if  the  IRS  determines  that 
collection  of  the  tax  liability  is  in 
jeopardy. 

The  proposed  regulations  provide  that 
the  IRS  may  take  actions  other  than  levy 
to  protect  the  interests  of  the  United 
States  with  respect  to  collection  of  the 
liability  to  which  an  installment 
agreement  or  proposed  installment 
agreement  relates.  Those  actions 
include,  but  are  not  limited  to;  crediting 
an  overpayment  against  the  liability 
pursuant  to  section  6402,  filing  or 
refiling  notices  of  Federal  tax  lien,  and 
taking  action  to  collect  from  persons 
liable  for  the  tax  but  not  named  in  the 
installment  agreement. 

Under  the  proposed  regulations,  the 
IRS  cannot  institute  a  court  proceeding 
against  the  taxpayer  named  in  the 
installment  agreement  to  collect  the  tax 
covered  by  the  installment  agreement. 
The  IRS,  however,  may  file  a  clidm  in 
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anv  bankruptcy  proceeding,  insolvency 
action,  or  interpleader  case  commenced 
by  other  creditors  of  the  taxpayer.  The 
IRS  also  may  join  the  taxpayer  in  any 
suit  instituted  by  or  against  another 
person  liable  for  payment  of  the  same 
liability — i.e.,  in  situations  where  the 
liability  for  the  tax  may  be  established 
or  disputed.  Such  proceedings  may 
involve  taxes  for  which  more  than  one 
person  may  be  jointly  and  severally 
liable  for  the  same  tax,  or  may  involve 
persons  liable  for  related  liabilities, 
such  as  a  trust  fund  recovery  penalty 
under  section  6672  or  a  personal 
liability  for  excise  tax  under  section 
4103. 

While  an  installment  agreement 
allows  the  IRS  to  accept  the  payment  of 
tax  in  installments,  the  agreement  does 
not  conclusively  establish  the  taxpayer's 
liability.  A  taxpayer  therefore  is  not 
prohibited  from  seeking  a  refund  of 
taxes  paid  pursuant  to  an  installment 
agreement.  Allowing  the  IRS  to  join  the 
taxpayer  in  a  proceeding  where  the 
liability  for  the  tax  may  be  established 
or  disputed  will  protect  the  Government 
from  having  to  litigate  the  same  tax  in 
multiple  forums  only  to  face  the 
argument  in  each  separate  case 
(including,  potentially,  from  the 
taxpayer  named  in  an  installment 
agreement)  that  the  person  or  persons 
not  party  to  that  suit  were  solely  or 
principally  liable  for  non-payment  of 
the  taxes  at  issue.  The  proposed 
regulations  provide,  however,  that  if  a 
taxpayer  named  in  an  installment 
agreement  is  joined  in  a  proceeding  and 
the  IRS  obtains  a  judgment  against  that 
person,  then  collection  will  continue  to 
occur  pursuant  to  the  terms  of  the 
installment  agreement. 

The  regulations  provide  that  the 
statute  of  limitations  for  collection 
under  section  6502  is  suspended  while 
a  proposed  installment  agreement  is 
pending,  for  thirty  days  after  rejection  or 
termination  of  an  installment 
agreement,  and  during  a  timely  filed 
appeal  of  the  rejection  or  termination 
decision.  The  running  of  the  collection 
statute  resumes,  however,  after  an 
installment  agreement  takes  effect.  The 
statute  of  limitations  for  collection  shall 
continue  to  run  if  an  exception  under 
this  section  applies  and  levy  is  not 
prohibited  with  respect  to  the  taxpayer. 

These  regiilations  apply  to  installment 
agreements  proposed  or  entered  into  on 
or  after  the  date  final  regulations  are 
published  in  the  Federal  Register. 
However,  the  rules  set  forth  in  these 
regulations  mirror  practices  the  IRS  has 
been  following  administratively  since 
the  enactment  of  RRA  1998. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  1 2866,  Therefore,  a 
regulator}'  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulator)'  Flexibility  Act  (5  U.S.C, 
chapter  6J  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  w-ill  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronically 
generated  comments  that  are  submitted 
timely  to  the  IRS.  The  IRS  generally 
requests  any  comments  on  the  clarity  of 
the  proposed  rule  and  how  it  may  be 
made  easier  to  understand. 

All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  may  be  scheduled  if 
requested  in  wTiting  by  a  person  that 
timely  submits  wTitten  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Frederick  W.  Schindler. 
Office  of  the  Associate  Chief  Counsel 
(Procedure  &  Administration), 
Collection,  Bankruptcy  &  Summonses 
Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  301  is 
proposed  to  be  amended  as  follows: 

PART  301-4>ROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C,  7805  *" 


Par.  2.  Sections  301.6331-3  and 
301.6331-4  are  added  to  read  as  follows: 

§301.6331-3    Restrictions  on  levy  while 
otters  to  compromise  are  pending. 

Cross-reference.  For  provisions 
relating  to  the  making  of  levies  while  an 
offer  to  compromise  is  pending,  see 
§301.7122-1T. 

§301.6331-4  Restrictions  on  levy  while 
installment  agreements  are  pending  or  in 
effect. 

(a)  Prohibition  on  le\y — (1)  In  general 
No  levy  may  be  made  to  collect  a  tax 
liability  that  is  the  subject  of  an 
installment  agreement  during  the  period 
that  a  proposed  installment  agreement  is 
pending  with  the  Internal  Revenue 
Service  (IRS),  for  30  days  immediately 
following  the  rejection  of  a  proposed 
installment  agreement,  during  the 
period  that  an  installment  agreement  is 
in  effect,  and  for  30  days  immediately 
following  the  termination  of  an 
installment  agreement.  If.  within  the  30 
days  following  the  rejection  or 
termination  of  an  installment 
agreement,  the  taxpayer  files  an  appeal 
with  the  IRS  Office  of  Appeals,  no  le\T 
mav  be  made  while  the  rejection  or 
termination  is  being  considered  by 
Appeals, 

(2)  When  a  proposed  installment 
agreement  becomes  pending  A 
proposed  installment  agreement 
becomes  pending  when  it  is  accepted 
for  processing.  The  proposed 
installment  agreement  remains  pending 
until  the  IRS  accepts  the  proposal,  the 
IRS  notifies  the  taxpayer  that  the 
proposal  has  been  rejected,  or  the 
proposal  is  withdrawn  by  the  taxpayer, 
if  a  proposed  installment  agreement  that 
has  been  accepted  for  processing  does 
not  contain  sufficient  information  to 
permit  the  IRS  to  evaluate  whether  the 
proposal  should  be  accepted,  the  IRS 
will  request  the  taxpayer  to  provide  the 
needed  additional  information.  If  the 
taxpaver  does  not  submit  the  additional 
information  that  the  IRS  has  requested 
within  a  reasonable  time  period  after 
such  a  request,  the  IRS  may  reject  the 
proposed  installment  agreement. 

(3)  Revised  proposals  of  installment 
agreements  submitted  following 
rejection.  If.  following  the  rejection  of  a 
proposed  installment  agreement,  the 
taxpayer  makes  a  good  faith  revision  of 
the  proposal  and  submits  the  revision 
within  30  days  of  the  date  of  rejection, 
no  levy  may  be  made  while  the  IRS 
considers  the  revised  proposal  of  an 
installment  agreement. 

(4)  Exceptions.  Paragraph  (a)(1)  of  this 
section  shall  not  prohibit  le\'>'  if  the 
taxpayer  files  a  wTitten  notice  with  the 
IRS  that  waives  the  restriction  on  levy 
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imposed  by  this  section,  the  IRS 
determines  that  the  proposed 
installment  agreement  was  submitted 
solely  to  delay  collection,  or  the  IRS 
determines  that  collection  of  the  tax  to 
which  the  installment  agreement  or 
proposed  installment  agreement  relates 
is  in  jeopardy.  This  section  will  not 
proliibit  levy  to  collect  from  any  person 
other  than  the  person  named  on  the 
installment  agreement. 

(b)  Other  actions  by  the  IRS  while  levy 
is  prohibited — (1)  In  general.  The  IRS 
may  take  actions  other  than  levy  to 
protect  the  interests  of  the  Government 
with  regard  to  the  liability  named  in  an 
installment  agreement  or  proposed 
installment  agreement.  Those  actions 
include,  for  example — 

(i)  Crediting  an  overpayment  against 
the  liability  pursuant  to  section  6402: 

(ii)  Filing  or  refiling  notices  of  Federal 
tax  lien;  and 

(iii)  Taking  action  to  collect  from  any 
person  who  is  not  named  on  the 
installment  agreement  or  proposed 
installment  agreement  but  who  is  liable 
for  the  tax  to  which  the  installment 
agreement  relates. 

(2)  Proceedings  in  court.  The  IRS  will 
not  begin  a  proceeding  in  court  for  the 
collection  of  any  liability  to  which  an 
installment  agreement  or  proposed 
installment  agreement  relates  against  a 
person  named  in  that  installment 
agreement  while  levy  is  prohibited  by 
paragraph  (a)(1)  of  this  section.  In  any 
refund  action,  however,  the  IRS  may  file 
a  counterclaim  or  third-party  complaint 
against  a  person  without  regard  to 
whether  that  person  is  named  in  an 
installment  agreement  or  proposed 
installment  agreement.  In  addition,  the 
IRS  may  join  a  person  named  in  an 
installment  agreement  in  any  other 
proceeding  in  which  liability  for  the  tax 
that  is  the  subject  of  the  installment 
agreement  may  be  established  or 
disputed,  and  may  fde  a  claim  in  any 
bankruptcy  proceeding,  insolvency 
action,  or  interpleader  case  commenced 
by  other  creditors  of  the  taxpayer.  If  a 
person  named  in  an  installment 
agreement  is  joined  in  a  proceeding  and 
the  IRS  obtains  a  judgment  against  that 
person,  collection  will  continue  to  occur 
pursuant  to  the  terms  of  the  installment 
agreement. 

(c)  Statute  of  limitations— [\) 
Suspension  of  the  statute  of  limitations 
on  collection.  The  statute  of  limitations 
under  section  6502  for  collection  of  any 
liability  shall  be  suspended  during  the 
period  that  a  proposed  installment 
agreement  is  pending  with  the  IRS.  for 
30  days  immediately  following  the 
rejection  of  a  proposed  installment 
agreement,  and  for  30  days  immediately 
following  the  termination  of  an 


installment  agreement.  If,  within  the  30 
days  following  the  rejection  or 
termination  of  an  installment 
agreement,  the  taxpayer  files  an  appeal 
with  the  IRS  Office  of  Appeals,  the 
statute  of  limitations  for  collection  shall 
be  suspended  while  the  rejection  or 
termination  is  being  considered  by 
Appeals.  The  statute  of  limitations  for 
collection  shall  continue  to  run  if  an 
exception  under  paragraph  (a)(4)  of  this 
section  applies  and  levy  is  not 
prohibited  with  respect  to  the  taxpayer. 

(2)  Waivers  of  the  statute  of 
limitations  on  collection.  The  IRS  may 
continue  to  request,  to  the  extent 
permissible  under  section  6502  and 
§301.6159-1,  that  the  taxpayer  agree  to 
a  reasonable  extension  of  the  statute  of 
limitations  for  collection. 

(d)  Effective  date.  This  section  is 
applicable  on  the  date  final  regulations 
are  published  in  the  Federal  Register. 

Robert  E.  Wenzel. 

Deputv  Commissionnr  of  Internal  Revenue. 
\FR  Doc.  02-92.37  Filed  4-16-02;  8:45  am] 
BILLING  CODE  4830-0  IP 


POSTAL  SERVICE 

39  CFR  Part  1 1 1 

New  Specifications  for  Automated 
Flats 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  The  Automated  Flat  Sorting 
Machine  (AFSM)  100  represents  the 
next  step  into  the  automated  processing 
environment  envisioned  for  flats  mail. 
Maiipieces  that  currently  qualify-  for 
automation  flat  rates  under  FSM  881 
standards  [Domestic  Mail  Manual 
C820.2.0)  will  be  eligible  for  the 
automation  flat  rates  provided  the 
pieces  meet  the  physical  criteria  for 
processing  on  the  AFSM  100  and  other 
preparation  requirements. 
DATES:  Comments  must  be  received  on 
or  before  May  6.  2002. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager.  Mail 
Preparation  and  Standards.  Postal 
Service  Headquarters,  1735  N  Lynn 
Street,  Room  3025,  Arlington  VA 
2220&-6038.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  at  Postal 
Service  Headquarters  Corporate  Library, 
475  L'Enfant  Plaza,  SW,  Room  11800. 
Washington,  DC.  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Magazino.  (703)  292-3644. 


SUPPLEMENTARY  INFORMATION:  AFSM  100 
deployment  will  be  completed  in  April 
2002  with  534  systems  installed  in  field 
offices.  With  deployment  of  the  AFSM 
100s.  the  FSM  881s  are  being  phased 
out.  Currently,  pieces  may  qualify'  for  a 
flats  automation  rate  based  on  the  FSM 
881  physical  criteria  as  defined  in 
Domestic  Mail  Manual  (DMM)  C820. 
The  Postal  Service  plans  to  replace  the 
current  FSM  881  standards,  with  new 
criteria  based  on  the  physical  mailpiece 
requirements  for  the  AFSM  100. 

Processing  mail  on  the  AFSM  100 
provides  tremendous  savings 
opportunities.  One  of  the  Postal 
Service's  objectives  is  to  reduce 
processing  costs  by  moving  flat's 
processing  from  the  labor-intensive 
manual/mechanized  environment  to  the 
more  efficient  automated  mode.  The 
additional  machine  capacity  provided 
by  AFSM  100  deployment  enables  a 
reduction  in  the  overall  amount  of  mail 
processed  in  manual/mechanized 
operations. 

The  processing  and  technological 
capabilities  of  the  AFSM  100  machine 
are  vastly  superior  to  those  of  the  FSM 
881.  The  AFSM  100  has  three  automatic 
feeders  with  throughput  rates  capable  of 
exceeding  17,000  pieces  per  hour,  and 
120  individual  sort  separations. 
Challenges  that  arise  with  high  speed 
feeders  compared  to  manual  inductions 
include  singulation  (double  feeds)  and 
acceleration  (jams,  stoppages).  The 
AFSM  100  also  has  Optical  Character 
(OCR)  and  Barcode  (BCR)  reader 
functionality.  The  reader  scans  the 
mailpiece  in  search  of  an  address  block 
and  barcode.  If  a  POSTNET  barcode  is 
found,  the  piece  is  sorted  based  on  the 
ZIP  Code  information.  If  a  POSTNET 
barcode  is  not  found  or  cannot  be  read, 
the  OCR  looks  for  the  delivery  address 
and  the  piece  is  sorted  based  on  the 
result  returned  by  the  OCR. 

If  the  address  is  unreadable  by  the 
OCR,  a  video-coding  operator  must  key 
the  image  and  the  pieces  then  sorted  to 
the  correct  bin  or  worked  manually.  The 
AFSM  100  does  not  apply  (spray  on)  a 
POSTNET  barcode. 

To  determine  the  range  of  maiipieces 
compatible  with  the  AFSM  100,  we 
conducted  controlled  tests  using  a 
variety  of  physical  mailpiece 
characteristics.  Three  mail  characteristic 
studies  were  performed:  a  preliminary 
test  in  Baltimore,  Maryland,  from 
February  26.  2001.  to  March  13.  2001: 
a  test  in  Denver,  Colorado,  from  July  9. 

2001,  to  August  1,  2001;  and  a  study  to 
determine  maximum  weight  conducted 
in  Palantine,  Illinois  from  February  25, 

2002,  to  March  12,  2002. 

The  mailing  industry  assisted  the 
Postal  Service  and  supplied  many  of  the 
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mailpieces  that  were  processed  during 
the  tests.  The  mailing  industr\-'s 
participation  and  coordinated  efforts 
were  crucial  to  the  successful  outcome 
of  the  tests. 

The  AFSM  100  preliminary'  test  was 
designed  with  specific  analytical 
objectives,  including:  (1)  Identifying 
mail  characteristic  ranges  where 
additional  data  would  be  required  to 
determine  automation  compatibility,  (2) 
identifying  factors  that  have  a 
significant  impact  on  sorter 
performance,  (3)  providing  data  to 
identify  threshold  levels,  and  (4) 
determining  mailpiece  characteristics 
that  would  not  require  further  testing. 
Included  in  this  test  was  the  evaluation 
of  a  large  number  of  mailpiece 
characteristics  and  a  subset  of 
combinations,  each  individually 
replicated  over  several  test  decks.  The 
data  represented:  jams,  double-feeds, 
missorts,  thickness,  weight  limitations, 
physical  dimensions,  mechanical 
rejects,  and  mailpiece  damage.  In 
addition,  we  tested  several  different 
polywrap  materials  to  analyze  factors 
such  as  seam  and  wrap  direction, 
contents,  polywrap  characteristics,  and 
overhang  (selvage). 

The  primary'  mail  types  included  in 
the  test  were  folded  pieces  {e.g. 
tabloids),  paper  envelopes,  bound 
pieces,  including  digest^size  and  perfect 
bound  magazines  and  catalogs,  and  a 
varietv  of  pieces  wrapped  in  poh-wrap. 
Other  types  of  mailpieces  were  also 
included  in  the  test,  such  as 
newspapers,  self-mailers,  CD/DXT) 
disks,  very  thin  pieces.  ver\'  thick 
pieces,  and  the  extremes  of  enveloped 
and  folded  mailpieces.  Each  test  deck 
had  varying  characteristics  including 
length,  width,  thickness,  structure, 
polywrap,  overhang  (selvage),  seam,  and 
wrap  direction. 

We  designed  this  test  to  define 
acceptable  physical  mailpiece 
characteristics  and  polywrap 
characteristics.  The  results  from  the 
pilot  test  in  Baltimore  eliminated  some 
obvious  mailpieces  for  the  second  test 
in  Denver  (e.g.,  odd-shaped  envelopes 
and  cards,  pieces  of  non-uniform 
thickness,  and  pieces  in  polywrap  with 
film-on-film  coefficient  of  friction 
measuring  greater  than  0.5).  Mailpieces 
tested  in  Denver  included  most  types 
tested  in  Baltimore,  as  well  as  digest- 
sized  pieces,  perfect-bound  and  stitched 
magazines  and  catalogs,  and  unbound 
newspapers.  The  tabloid  and  digest-size 
pieces  ranged  from  8  pages  to  220  pages 
with  cover  pages  of  varying  basis 
weights.  Other  pieces  tested  included 
pieces  bound  on  the  short  end,  pieces 
with  special  cover  folds  (e.g.  french 
doors,  gatefolds),  and  pieces  wrapped  in 


19  different  types  of  polywrap.  In 
addition  to  evaluating  the  polywrap 
characteristics,  we  also  processed  pieces 
to  test  the  effects  of  overhang  (selvage), 
seam,  and  WTap  direction. 

Data  from  these  two  tests  have  shown 
that  the  majority  of  the  existing 
standards  for  physical  dimensions — 
height,  length,  and  thickness — 
developed  for  flats  processed  on  the 
FSM  881  are  applicable  to  flats 
processed  on  the  AFSM  100.  On  the 
basis  of  these  findings,  the  Postal 
Service  proposes  a  minimum  of  5  inches 
height  X  6  inches  length  x  0.009  inches 
thick,  and  a  maximum  of  12  inches 
height  x  15  inches  length  x  0.75  inches" 
thick  to  qualif\'  for  AFSM  100 
automation-based  flat  rates.  The  length 
and  height  of  an  automation-compatible 
flat-size  mailpiece  is  not  determined  by 
the  orientation  of  the  address.  For  a 
piece  that  has  a  bound,  folded,  or  closed 
edge  (e.g..  a  newspaper,  folded 
envelope,  tabloid  or  catalog),  the  length 
is  the  dimension  parallel  to  the  bound, 
folded,  or  closed  edge.  The  height 
(vertical  dimension)  is  the  dimension 
perpendicular  to  the  length.  If  the  piece 
is  folded  more  than  once  or  is  bound 
and  then  folded,  the  length  of  the  piece 
is  based  on  the  final  fold. 

Anavlsis  from  all  three  tests  identified 
a  maximum  weight  of  20  ounces  for 
AFSM  100  enveloped,  bound,  and 
polvwrapped  flat  mailpieces.  This  will 
allow  more  BPM  pieces,  which 
primarilv  weigh  16  ounces  or  more,  to 
qualif>'  as  flats.  The  resolution  of  the 
rate  case  has  been  accelerated,  and  the 
Board  of  Governors  has  approved  the 
new  rates  with  implementation  in  June 
2002.  Those  new  rates  will  include 
distinct  rates  for  BPM  flats  and  parcels. 
Flats  that  meet  the  AFSM  100  mail 
characteristics  and  criteria  will  be 
eligible  for  a  new  barcode  discount  of  3 
cents.  Therefore,  defining  a  "flat"  will 
have  significant  impact  on  mailpiece 
design  and  rate  eligibility. 

The  test  data  for  polywrapped  pieces 
led  us  to  conclude  that  the  current 
seven  polywTap  requirements  for  the 
FSM  881  will  continue  to  be  required 
for  polywrapped  pieces  processed  on 
the  AFSM  100.  A  new  property-  number 
8  known  as  "blocking"  will  also  be 
added.  Blocking  is  simply  the  property 
that  prevents  polywrapped  pieces  from 
sticking  together.  Overhang  (selvage) 
requirements  will  remain  unchanged. 
Polywrapped  flats  for  which  automation 
rates  based  on  AFSM  100  compatibility 
are  claimed  must  be  individually 
endorsed  to  show  they  are  automation- 
compatible.  The  endorsement  "USPS 
AFSM  100  Approved  Poly"  must  be 
placed  on  the  address  side  of  the  piece, 
either  on  the  flat  itself  or  on  the 


polywrap,  preferably  below  the  postage 
area  or  in  another  prominently  visible 
location  on  the  outside  of  the  mailpiece. . 
The  pol\-wrap  certification  process 
conducted  by  the  mailpiece  design 
analvsts  will  remain  the  same  as  current 
procedures. 

We  tested  three  types  of  newspapers: 
broadsheet,  tabloid,  and  quarter-fold 
pieces.  Analysis  of  data  collected  on  the 
processing  of  these  newspapers  resulted 
in  our  recommendation  that  all 
newpapers  be  prepared  as  quarter-folds. 

The  flat  mail  machineability  tester, 
currently  used  to  test  FSM  881 
mailpieces  for  rigidity,  flexibility,  and 
turning  ability,  will  continue  to  be  used 
for  pieces  processed  on  the  AFSM  100. 
The  performance  of  pieces  with  flimsy 
covers  did  cause  some  machine  jams 
and  damage  to  the  mailpieces,  however, 
sufficient  data  has  not  been  collected  to 
determine  specific  requirements  for  this 
type  of  mailpiece. 

We  need  to  conduct  additional 
studies  to  determine  if  a  basis  weight  for 
covers  is  critical  enough  to  require 
specifications  and  design  requirements 
for  those  mailpieces. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
401(a)),  the  Postal  Sen-ice  invites 
comments  on  the  following  proposed 
revisions  to  the  DMMl.  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Senice. 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authoritv:  5  U.S.C  552(a):  39  U.S.C.  101. 
401. 403. 404, 3001-3011. 3201-3219,  3403- 
3406.  3621,  3626.  5001. 

2.  Revise  the  DMM  as  set  forth  below: 
Domestic  Mail  Manual  (DMM) 


C,  Characteristics  and  Content 

»        «         •         •         » 

C800    Automation>Compatible  Mail 


*         * 


*        • 


C820     Flats 

*         *         »         *        ♦ 

1.0     BASIC  STANDARDS 
[Revise  1.0  to  read  as  follows:] 

Flats  claimed  at  automation  rates 
must  meet  the  standards  in  1.0  through 
8.0  and  the  general  and  specific 
standards  for  mail,  the  class  of  mail,  and 
the  rate  claimed.  Pieces  may  qualif\'  for 
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the  discount  based  on  both  the 
dimensions  and  characteristics  for  the 
AFSM  100  processing  under  2.0  or  the 
dimensions  and  characteristics  for  FSM 
1000  processing  under  3.0  except  for 
BPM  flats,  which  can  only  qualifv'  based 
on  the  AFSM  100  criteria.  If  polywTap 
is  used  with  pieces  that  meet  the  AFSM 
100  dimensions  and  characteristics 
under  2.0,  the  polywxap  must  meet  all 
of  the  physical  properties  in  Exhibit 
4.1a  and  Exhibit  4.1b  in  order  to  qualify' 
for  the  automation  flats  discount.  Pieces 
that  meet  FSM  1000  criteria  and  do  not 
meet  all  of  the  AFSM  100  criteria  that 
are  prepared  in  polywrap  need  to  meet 
only  physical  property  number  2  (haze) 
in  Exhibit  4.1a  and  the  criteria  in 
Exhibit  4.1b. 

[Revise  the  heading  of  2.0  to  read  as 
follows:} 

2.0  DIMENSIONS  CRITERIA  FOR 
AFSM  100  PROCESSING 

2.1  Determining  Length  and  Height 


[Amend  2. 1  by  revising  2.1b  to  read  as 
follows:] 

The  length  and  height  of  an 
automation-compatible  flat-size 
mailpiece  is  not  determined  by  the 
orientation  of  the  address.  Instead,  for 
this  standard: 
***** 

b.  For  a  piece  that  has  a  bound, 
folded,  or  closed  edge  {e.g.,  a 
newspaper,  folded  envelope,  tabloid,  or 
catalog),  the  length  is  the  dimension 
parallel  to  the  bound,  folded,  or  closed 
edge.  The  height  (vertical  dimension)  is 
the  dimension  perpendicular  to  the 
length.  If  the  piece  is  folded  more  than 
once  or  is  bound  and  then  folded,  the 
length  of  the  piece  is  based  on  the  final 
fold. 

2.2    Final  Fold 

[Revise  2.2  by  adding  AFSM  100  to  read 
as  follows:] 

An  AFSM  100  flat-size  piece  with  a 
final  fold  must  be  designed  so  tha'.  the 
address  is  in  view  when  the  final  folded 
edge  is  at  the  bottom  and  any 
intermediate  bound  or  folded  edge  is  to 
the  right  of  the  mailpiece. 


2.3  Shape  and  Size 

[Re\ise  2.3  to  read  as  follows:] 

Each  flat-size  piece  must  be 
rectangular  and: 

a.  For  height,  no  more  than  12  inches 
and  no  less  than  5  inches  high. 

b.  For  length,  no  more  than  15  inches 
and  no  less  than  6  inches  long. 

c.  For  thickness,  no  more  than  0.75 
and  no  less  than  0.009  inch  thick. 

[Revise  the  heading  and  text  of  2.4  to 
read  as  follows:] 

2.4  Maximum  Weight  for  Enveloped, 
Bound  and  Polywrapped  Pieces 

Maximum  weight  limits  are  as 
follows: 

a.  For  First-Class  Mail,  13  ounces. 

b.  For  Periodicals,  20  ounces. 

c.  For  Standard  Mail,  16  ounces. 

d.  For  Bound  Printed  Matter,  20 
ounces. 

[Remove  Exhibits  2.5a(lj,  2.5a(2j  and 
Exhibit  2.5b. 

2.5  Turning  Ability  and  Deflection 

[Revise  2.5  to  read  as  follows:] 

a.  Turning  Ability.  The  mailpiece 
must  fit  betw  een  two  concentric  arcs 
drawn  on  a  horizontal  flat  surface,  one 
with  a  radius  of  15.72  inches  and  the 
other  with  a  radius  of  16.72  inches,  in 
one  of  the  following  ways: 

(1)  The  piece  must  be  flexible  enough 
to  bend  between  the  two  arcs  when 
positioned  vertically,  with  (if 
applicable)  the  bound,  folded,  or  final 
folded  edge  perpendicular  to  the  surface 
where  the  arcs  are  drawn. 

(2)  If  rigid  (constructed  of  or 
containing  inflexible  materials),  the 
piece  must  be  small  enough  to  allow  its 
longest  edge  to  be  placed  between  the 
two  arcs  without  touching  the  lines  of 
the  arcs. 

b.  Deflection.  A  flat-size  mailpiece 
meeting  the  AFSM  100  dimensions 
must  be  rigid  enough  so  that,  when 
placed  flat  on  a  surface  to  extend 
unsupported  5  inches  off  that  surface, 
no  part  of  the  edge  of  the  piece  that  is 
opposite  the  bound,  folded,  or  final 
folded  edge  (as  applicable)  deflects 
more  than  1  'A  inches  (if  the  piece  is  less 
than  '/8  inch  thick)  or  more  than  2% 


inches  (if  the  piece  is  from  V«  to  V4  inch 
thick). 

c.  Test  Device.  Testing  for  compliance 
with  the  above  standards  must  be  done 
with  a  flat  mail  machiiieability  tester 
constructed  to  USPS  specification 
USPS-STD-28  and  following  the 
instructions  for  use  of  that  device. 


3 . 0    DIMENSIONS  FOR  FSM  1 000 
FLATS 


3.2    Address  Placement  and  Folded 
Pieces 

[Amend  3.2a.  by  revising  3.2  to  read  as 
follows:] 

The  following  requirements  apply  to 
folded  publications: 

a.  A  flat-size  piece  with  a  final  fold 
must  be  designed  so  that  the  address  is 
in  view  when  the  final  folded  edge  is  to 
the  right  and  any  intermediate  bound  or 
folded  edge  is  at  the  bottom. 

b.  Unbound  flat-sized  publications 
must  be  double-folded. 


[Revise  the  heading  of  4.0  by  adding 
Polywrap  to  read  as  follows:] 

4.0    POLYWRAP  COVERINGS 


[Revise  the  heading  of  Exhibit  4.1a  by 
adding  "polywrap"  to  read  as  follows:] 

Exhibit  4.1a    AFSM  100  Polywrapped 
Flats  Specifications 

[Revise  Exhibit  4.1a  to  read  as  follows:] 

Polywrapped  automation  flats  that 
meet  the  dimensions  and  criteria  for  the 
AFSM  100  in  2.0  must  be  prepared  with 
polywrap  that  meets  all  eight  properties 
in  this  exhibit.  For  other  pieces 
prepared  with  polywrap  that  do  not 
meet  all  of  the  dimensions  and 
characteristics  for  processing  on  the 
AFSM  100  and  that  meet  the 
dimensions  and  other  criteria  for 
processing  on  the  FSM  1000  in  3.0,  the 
polywrap  need  to  meet  only  physical 
property  number  2  (haze). 

[Amend  Property  number  3a  and  b  by 
reversing  requirement  column  and  add 
new  number  8  to  read  as  folloy/s:] 


Property 


Require- 
ment 


Test  method 


Comment 


Secant  Modulus. 

a.  TD,  psi 

b.  MD.  psi  


1%  elongation: 


50.000 
40.000 


ASTM  D  882. 
ASTM  D  882. 
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Property 


Require- 
ment 


Test  method 


Comment 


8.  Blocking,  g 


<15     ASTM  D  3354-96 


Exhibit  4.1b    Wrap  Instructions 

[Revise  Exhibit  4.1b  to  read  as  follows:] 

1.  Wrap  direction  will  be  specified  as 
around  the  longer  axis  of  the  mailpiece 
so  that  the  seam  is  along  the  addressed 
side  of  the  mailpiece,  and  oriented 
parallel  to  the  longest  direction.  This 
seam  must  not  cover  any  part  of  the 
address  and  barcode  read  areas. 

2.  a.  For  AFSM  100  mailpieces, 
overhang  (selvage)  cannot  be  more  than 
0.75  inches  from  the  top  of  the 
mailpiece  and  0.75  inches  from  the 
bottom  of  the  mailpiece  when  the 
mailpiece  is  centered  inside  of  the 
poK'wrap.  Overhang  (selvage)  of  not 
more  than  1.5  inches  will  be  allowed  at 
the  top  of  the  mailpiece  when  the 
contents  are  totally  positioned  at  the 
bottom  of  the  polywrap.  Overhang  on 
each  side  must  not  be  more  than  0.25 
inch.  The  piece  must  not  be  wrapped  so 
tightly  as  to  cause  the  mailpiece  to 
bend. 

b.  For  FSM  1000  mailpieces,  overhang 
(selvage)  cannot  be  more  than  0.75 
inches  from  any  edge  when  the 
mailpiece  is  centered  inside  of  the 
polywrap.  Overhang  (selvage)  of  not 
more  than  1.5  inches  will  be  allowed  at 
the  top  of  the  mailpiece  when  the 
contents  are  totally  positioned  at  the 
bottom  of  the  poh'WTap  and  not  more 
than  1.5  inches  when  the  contents  are 
positioned  totally  to  the  left  or  to  the 
right  side  of  the  poh^wrap. 

4.2  Polywrap  Certification  Process 

[Revise  4.2  by  changing  ''FSM  881 "  to 
read  as  "AFSM  100".  No  other  changes 
to  text.] 

4.3  Mailpiece  Identification 

[Revise  the  first  sentence  of  4.3  to  read 
as  follows:] 

Polywrapped  flats  must  be  endorsed 
to  show  that  the  polywrap  has  been 
approved  by  the  USPS  as  automation 
compatible  regardless  of  the  placement 
of  the  address  label.  *   *   * 


[Revise  the  heading  and  text  of  4.5  by 
changing  "FSM  881 "  to  read  as  "AFSM 
100".] 


4.6    FSM  1000  Polywrap 

[Revise  4.6  by  adding  the  following 
sentence  at  the  end:] 

*   *   *  When  the  address  label  is 
placed  on  the  outside  of  the  polywrap. 
the  haze  requirement  does  not  apply. 


G.  General  Information 

GOOO    The  USPS  and  Mailing 
Standards 


G090     Experimental  Classification  and 
Rates 


G094     Ride-Along  Rate  for  Periodicals 
1.0  Basic  Eligibility 


1.3    Physical  Characteristics 

[Revise  item  c  bv  changing  "FSM  881 
to  "AFSM  100:]' 


M.  Mail  Preparation  and  Sortation 

***** 

M800     All  Automation  Mail 

***** 

M820     Flat-Size  Mail 

1.0     BASIC  STANDARDS 

***** 

1.5  Package  Preparation 

[Revise  1 .5  bv  replacing  "FSM  881 "  to 
"AFSM  100".] 

1.6  Sack  Preparation 

[Revise  1.6  bv  replacing  "FSM  881"  with 
"AFSM  100".  \o  other  changes  to  text] 

Mailers  may  combine  AFSM  100 
packages  and  FSM  1000  packages  in  the 
same  tray  (First-Class  Mail)  or  in  the 
same  sack  (Standard  Mail,  Bound 
Printed  Matter,  and  Periodicals). 
***** 

1.11    Tray-Based  Preparation 

[Revise  1.11  bv  changing  "FSM  881 "  to 
"AFSM  100".] 

***** 

R.  Rates  and  Fees 


R200    PERIODICALS 

1.0  Outside-Count\' — Excluding 
Science-of- Agriculture 


1.2     Piece  Rates 

[Revise  the  footnote  to  read  as  follows:} 

***** 

1.  Lower  maximum  weight  limits 
apply:  letter-size  at  3  ounces  (or  3.3 
ounces  for  heavy  letters);  flat-size  at  20 
ounces  for  enveloped,  bound  and 
polvwrapped  pieces  (AFSM  100)  and  6 
pounds  (FSM  1000). 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Neva  Watson, 

Attorney.  Legislative. 

[FR  Doc.  02-9306  Filed  4-16-02,  8;45  am] 

BILLING  CODE  771(>-12-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1626 

Restrictions  on  Legal  Assistance  to 
Aliens;  1626  Negotiated  Rulemaking 
Working  Group  Meeting 

agency:  Legal  Services  Corporation. 
ACTION:  Regulation  negotiation  working 
group  meeting. 

SUMMARY:  LSC  is  conducting  a 
Negotiated  Rulemaking  to  consider 
revisions  to  its  alien  representation 
regulations  at  45  CFR  Part  1626  This 
document  announces  the  dates,  times, 
and  address  of  the  next  meeting  of  the 
working  group,  which  is  open  to  the 
public. 

DATES:  The  Legal  Services  Corporation's 
1626  Negotiated  Rulemaking  Working 
Group  will  meet  on  May  9-10.  2002. 
The  meeting  will  begin  at  9  a.m.  on  May 
9.  2002.  It  is  anticipated  that  the 
meeting  will  end  bv  330  p,m  on  May 
10.2002 

ADDRESS:  The  meeting  will  be  held  in 
the  First  Floor  Conference  Room  at  the 
offices  of  Marasco  .Newton  Group.  Inc  . 
2425  Wilson  Blvd.,  .\rling1on,  VA 
22201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mattie  C.  Condray.  Senior  Assistant 
General  Counsel.  Legal  Ser\'ices 


18846 


Federal  Register /Vol.  67,  No.  74  /  Wednesday,  April  17.  2002 /Proposed  Rules 


Corporation.  750  First  St..  N.E..  lUh 
Floor.  Washington,  DC.  20001;  (202) 
336-8817  (phone):  (202)  336-8952  (fax): 
mcondray^lsc.gov. 
SUPPLEMENTARY  INFORMATION:  LSC  is 
conducting  a  Negotiated  Rulemaking  to 
consider  revisions  to  its  alien 
representation  regulations  at  45  CFR 
Part  1626.  The  working  group  will  hold 
its  next  meeting  on  the  dates  and  at  the 
location  announced  above.  The  meeting 
is  open  to  the  public.  Upon  request, 
meeting  notices  will  be  made  available 
in  alternate  formats  to  accommodate 
visual  and  hearing  impairments. 
Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Ms.  Condray. 

Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc  02-9330  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  7050-01 -P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2551 
RIN  3045-AA29 

Senior  Companion  Program; 
Amendments 

agency:  Corporation  for  National  and 
Communitv  Ser\'ice. 


ACTION:  Proposed  rule. 


SUMMARY:  These  amendments  to  the 
Final  Regulation  governing  the  Senior 
Companion  Program  include  the 
addition  of  persons  with  limited  English 
speaking  proficiency  as  eligible 
participants,  clarify  that  the  value  of 
food,  clothing  and  shelter  is  to  be 
counted  as  income  if  provided  at  no  cost 
by  any  source,  adjust  income  eligibility 
levels  in  high  cost  areas,  reduce 
restrictions  on  sponsors  and  volunteer 
eligibility,  provide  for  volunteer  leaders 
authorized  by  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended,  and 
permit  Senior  Companions  to  serve  the 
1044  hours  in  a  nine  month  period. 
DATES:  Submit  comments  on  or  before 
June  17,  2002. 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Commimity  Service,  National  Senior 
Service  Corps,  Attn:  Mr.  Peter  L. 
Boynton,  9th  Floor,  1201  New  York 
Avenue.  NW,  Washington,  DC,  20525. 
Comments  may  be  e-mailed  to 
Pboynton@cns.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Boynton,  202-606-5000.  ext. 
499. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Final  Regulation  that  is  the 
subject  of  this  amendment  implemented 
changes  to  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended,  and 
established  or  clarified  minimum 
program  requirements.  The  following 
changes  to  the  Final  Regulation  are 
being  proposed: 

(1)  Section  2551.23  (c)  (2)  (iv) 
provides  that  the  Memorandum  of 
Understanding  between  a  sponsor  and  a 
volunteer  station  must  contain  an 
assurance  that  the  volunteer  station  will 
not  discriminate  against  Foster 
Grandparents  or  in  the  operation  of  its 
station.  Executive  Order  13166  issued 
August  1 1 .  2000,  requires  that  each 
Federal  agency  develop  a  plan  to 
improve  access  to  its  programs  by 
eligible  persons  who,  as  a  result  of 
national  (Jtigin.  are  limited  in  their 
English  proficiency.  The  intent  of  the 
proposed  amendment  is  to  improve 
access  of  persons  with  limited  English 
proficiency. 

(2)  Section  2551.42  (b)  provides  that 
annual  income  is  counted  for  the  past 
12  months.  As  currently  worded,  this 
applies  to  new  applicants  to  the 
program  as  well  as  those  who  continue 
in  service.  However,  in  the  case  of  new 
applicants  to  become  stipended  Senior 
Companions,  the  Corporation  intends 
that  sponsors  use  the  applicant's 
projected  income  over  the  following  12 
months  to  determine  eligibility.  This 
proposed  amendment  would  permit 
additional  recent  retirees,  or  others 
whose  household  income  has  been 
reduced  within  the  past  12  months,  to 
serve  as  Senior  Companions. 

(3)  Section  2551.51  provides  that  a 
Senior  Companion  must  serve  a 
minimum  of  nine  months  a  year  for  an 
average  of  20  hours  of  service  per  week 
and  a  maximum  of  1044  hours  per  year. 
The  proposed  amendment  would  allow 
Senior  Companion  Program  sponsors 
increased  flexibility  in  determining  the 
hours  of  service  for  Senior  Companions 
in  accordance  with  loccd  needs,  within 
a  range  of  from  15  to  40  hours  per  week, 
subject  to  a  maximum  of  2088  hours  per 
vear. 

(4)  Section  2551.61  details  conditions 
under  which  a  Senior  Companion 
Program  sponsor  may  serve  as  a 
volunteer  station.  The  Corporation 
believes  these  conditions  should  be 
expanded.  Since  each  sponsor  currently 
submits  workplans  with  its  grant 
application  for  approval  by  the 
Corporation  State  Office,  the 
Corporation  believes  the  review  of  these 
workplans  provides  sufficient  basis  for 
deciding  the  appropriateness  of  a  given 


sponsor  serving  as  a  volunteer  station. 
The  proposed  amendment  would  permit 
a  sponsor  to  serve  as  a  volunteer  station 
provided  that  this  is  part  of  a  workplan 
submitted  with  the  application. 

(5)  When  the  Final  Regulation  was 
published,  in  an  effort  to  be  consistent 
with  Foster  Grandparent  Program 
Regulations,  we  did  not  include 
provision  for  volunteer  leaders.  The 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended,  authorizes  volunteer 
leaders  in  the  Senior  Companion 
Program.  Sections  2551.45,  2551.71  and 
2551.72  are  being  amended  to  include 
volunteer  leaders. 

List  of  Subjects  in  45  CFR  Pari  2551 

Aged,  Grant  programs — social 
programs.  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  the  Corporation  for  National 
and  Community  Service  proposes  to 
amend  45  CFR  part  2551  as  follows: 

PART  2551— SENIOR  COMPANION 
PROGRAM 

1.  The  authority  citation  for  part  2551 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq. 

2.  Revise  §  2551.23(c)(2)(iv)  to  read  as 
follows: 

§  2551 .23    What  are  a  sponsor's  program 
responsibilities? 

***** 

(c)*  *  * 

(2)  *   *   * 

(iv)  That  states  the  station  assures  it 
will  not  discriminate  against  volunteers 
or  in  the  operation  of  its  program  on  the 
basis  of  race;  color:  national  origin, 
including  individuals  with  limited 
English  proficiency;  sex;  age;  political 
affiliation;  religion;  or  on  the  basis  of 
disability,  if  the  participant  or  member 
is  a  qualified  individual  with  a 
disability;  and 
*        *        *        *        * 

3.  In  §  2551.42,  revise  paragraph  (b)  to 
read  as  follows: 

§  2551 .42    What  income  guidelines  govern 
eligibility  to  serve  as  a  stipended  Senior 
Companion? 

***** 

(b)  For  applicants  to  become 
stipended  Senior  Companions,  annual 
income  is  projected  for  the  following  12 
months,  based  on  income  at  the  time  of 
application.  For  serving  stipended 
Senior  Companions,  annual  income  is 
counted  for  the  past  12  months.  Annual 
income  includes  the  applicant  or 
enroUee's  income  and  that  of  his/her 
spouse,  if  the  spouse  lives  in  the  same 
residence.  Sponsors  shall  count  the 
value  of  shelter,  food,  and  clothing,  if 
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provided  at  no  cost  by  persons  related 
to  the  applicant,  enrollee.  or  spouse. 

***** 

4.  Amend  §2551.45  by  republishing 
the  introductory  text  and  adding 
paragraph  (f)  to  read  as  follows: 

§  2551 .45    What  cost  reimbursements  are 
provided  to  Senior  Companions? 

Cost  reimbursements  include: 

***** 

(f)  Leadership  incentive.  Senior 
Companions  who  serve  as  volunteer 
leaders,  assisting  new  Senior 
Companions  or  coordinating  other 
Senior  Companions  in  accordance  with 
the  Act.  may  be  paid  a  monetary 
incentive. 

5.  Revise  §  2551.51  to  read  as  follows: 

§  2551 .51    What  are  the  terms  of  service  of 
a  Senior  Companion? 

A  Senior  Companion  shall  serve  a 
minimum  of  15  hours  per  week  and  a 
maximum  of  40  hours  per  week.  A 
Senior  Companion  shall  not  serve  more 
than  2088  hours  per  year.  Within  these 
limitations,  a  sponsor  may  set  service 
policies  consistent  with  local  needs. 

6.  Revise  §  2551.61  to  read  as  follows: 

§  2551 .61     May  a  sponsor  serve  as  a 
volunteer  station? 

Yes.  a  sponsor  may  serve  as  a 
volunteer  station,  provided  this  is  part 
of  the  application  workplan  approved 
by  the  Corporation. 
'  7.  Revise  §  2551.71  to  read  as  follows: 

§  2551 .71     What  requirements  govern  the 
assignment  of  Senior  Companions? 

(a)  Senior  Companion  assignments 
shall  provide  for  Senior  Companions  to 
give  direct  services  to  one  or  more 
eligible  adults  that: 

(1)  Result  in  person-to-person 
supportive  relationships  with  each 
client  served. 

(2)  Support  the  achievement  and 
maintenance  of  the  highest  level  of 
independent  living  for  their  clients. 

(3)  Are  meaningful  to  the  Senior 
Companion. 

(4)  Are  supported  by  appropriate 
orientation,  training,  and  supervision. 

(b)  Senior  Companions  may  serve  as 
volunteer  leaders,  and  in  this  capacity 
may  provide  indirect  services.  Senior 
Companions  with  special  skills  or 
demonstrated  leadership  ability  may 
assist  newer  Senior  Companion 
volunteers  in  performing  their 
assignments  and  in  coordinating 
activities  of  such  volunteers. 

(c)  Senior  Companions  shall  not 
provide  services  such  as  those 
performed  by  medical  personnel, 
services  to  large  numbers  of  clients, 
custodial  services,  administrative 
support  services,  or  other  services  that 
would  detract  from  their  assigrunent. 


8.  Revise  §  2551.72  to  read  as  follows: 

§  2551 .72    Is  a  written  volunteer 
assignment  plan  required  for  each 
volunteer? 

(a)  All  Senior  Companions  performing 
direct  ser\'ices  to  individual  clients  in 
home  settings  and  individual  clients  in 
community-based  settings,  shall  receive 
a  written  volunteer  assignment  plan 
developed  by  the  volunteer  station  that: 

(1)  Is  approved  by  the  sponsor  and 
accepted  by  the  Senior  Companion: 

(2)  Identifies  the  client(s)  to  be  served: 

(3)  Identifies  the  role  and  activities  of 
the  Senior  Companion  and  expected 
outcomes  for  the  client(s): 

(4)  Addresses  the  period  of  time  each 
client  is  expected  to  receive  such 
services:  and 

(5)  Is  used  to  review  the  status  of  the 
Senior  Companion's  services  in  working 
with  the  assigned  client(s).  as  well  as 
the  impact  of  the  assignment  on  the 
client(s). 

(b)  If  there  is  an  existing  plan  that 
incorporates  paragraphs  (a)(2).  (3).  and 
(4)  of  this  section,  that  plan  shall  meet 
the  requirement. 

(c)  All  Senior  Companions  ser\'ing  as 
volunteer  leaders  shall  receive  a  written 
volunteer  assignment  plan  developed  "by 
the  volunteer  station  that: 

(1)  Is  approved  by  the  sponsor  and 
accepted  by  the  Senior  Companion: 

(2)  Identifies  the  role  and  activities  of 
the  Senior  Companion  and  expected 
outcomes: 

(3)  Addresses  the  period  of  time  of 
service:  and 

(4)  Is  used  to  review  the  status  of  the 
Senior  Companion's  services  identified 
in  the  assignment  plan,  as  well  as  the 
impact  of  those  services. 

Dated:  .April  10.  2002. 
Tess  Scannell. 

Director.  National  Senior  Service  Corps. 
IFR  Dor.  02-9199  Filed  4-16-02:  8:4.'5  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2552 
RIN  3045-AA30 

Foster  Grandparent  Program: 
Amendments 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  These  amendments  to  the 
Final  Regulation  governing  the  Foster 
Grandparent  Program  include: 
providing  increased  flexibility  to 
sponsors  to  determine  the  hours  of 
serx'ice  of  Foster  Grandparents;  reducing 
restrictions  on  sponsors  serving  as 


volunteer  stations:  clarifying  what 
income  should  be  counted  for  purposes 
of  determining  income  eligibility  of  an 
applicant  to  become  a  stipended  Foster 
Grandparent;  and  improving  access  of 
persons  with  limited  English  speaking 
proficiency. 

DATES:  Submit  comments  on  or  before 
lune  17.  2002. 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Ser\'ice.  National  Senior 
Service  Corps.  Attn:  Mr.  Peter  L. 
Boynton,  9th  Floor,  1201  New  York 
Avenue.  NW.  Washington,  DC  20525. 
Comments  may  be  e-mailed  to 
Pbo}Titon<e.cns.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  L.  Boynton.  202-60t>-5000.  ext. 
499, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Final  Regulation  that  is  the 
subject  of  this  amendment  implemented 
changes  to  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended,  and 
established  or  clarified  minimum 
program  requirements  The  following 
changes  to  the  Final  Regulation  are 
being  proposed: 

(1)  Section  2552.23(c)(2)(iv)  provides 
that  the  Memorandum  of  Understanding 
between  a  sponsor  and  a  volunteer 
station  must  contain  an  assurance  that 
the  volunteer  station  will  not 
discriminate  against  Foster 
Grandparents  or  in  the  operation  of  its 
station.  Executive  Order  13166  issued 
August  11.  2000.  requires  that  each 
Federal  agency  develop  a  plan  to 
improve  access  to  its  programs  by 
eligible  persons  whc.  as  a  result  of 
national  origin,  are  limited  in  their 
English  proficiency.  The  intent  of  the 
proposed  amendment  is  to  improve 
access  of  persons  with  limited  English 
proficiency. 

(2)  Section  2552.42(b)  provides  that 
annual  income  is  counted  for  the  past 
12  months  As  currently  worded,  this 
applies  equally  to  new  applicants  to  the 
program  as  well  as  those  who  continue 
in  service  However,  in  the  case  of  new- 
applicants  to  become  stipended  Foster 
Grandparents,  the  Corporation  intends 
that  sponsors  use  the  applicant's 
projected  income  over  the  following  12 
months  to  determine  eligibility  This 
amendment  would  permit  additional 
recent  retirees,  or  others  whose 
household  income  has  been  reduced 
within  the  past  12  months,  to  sen'e  as 
Foster  Grandparents. 

(3)  Section  2552.51  provides  that  a 
Foster  Grandparent  must  sene  a 
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minimum  of  nine  months  a  year  for  an 
average  of  20  hours  of  service  per  week 
and  a  maximum  of  1044  hours  per  year. 
The  proposed  amendment  would  allow 
Foster  Grandparent  Program  sponsors 
increased  flexibility  in  determining  the 
hours  of  service  for  Foster  Grandparents 
in  accordance  with  local  needs,  within 
a  range  of  from  15  to  40  hours  per  week, 
subject  to  a  maximum  of  2088  hours  per 
year. 

(4)  Section  2552.61  details  conditions 
in  which  a  Foster  Grandparent  Program 
sponsor  may  serve  as  a  volunteer 
station.  The  Corporation  believes  these 
conditions  should  be  expanded.  Since 
each  sponsor  currently  submits 
workplans  with  its  grant  applications 
for  approval  by  the  Corporation  State 
Office,  the  Corporation  believes  the 
review  of  these  workplans  provides 
sufficient  basis  for  deciding  the 
appropriateness  of  a  given  sponsor 
serving  as  a  volunteer  station.  The 
proposed  amendment  would  permit  a 
sponsor  to  serve  as  a  volunteer  station 
provided  that  this  is  part  of  a  workplan 
submitted  with  the  application. 

List  of  Subjects  in  45  CFR  Part  2552 

Aged,  Grant  programs — social 
programs.  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  the  Corporation  for  .National 
and  Community  Service  proposes  to 
amend  45  CFR  part  2552  as  follows; 

PART  2552— FOSTER  GRANDPARErfT 
PROGRAM 

\.  The  authority  citation  for  part  2552 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  4950  pt  seq. 

2.  Revise  §  2552.23(c)(2)(iv)  to  read  as 
follows: 

§  2552.23    Wtiat  are  a  sponsor's  program 
rMponsibilities? 

»        *        *        *        * 

(c)*  •  * 

(2)*   *   * 

(iv)  That  states  the  station  assures  it 
will  not  discriminate  against  Foster 
Grandparents  or  in  the  operation  of  its 
program  on  the  basis  of  race;  color; 
national  origin,  including  individuals 
with  limited  English  proficiency;  sex; 
age;  political  affiliation;  religion;  or  on 
the  basis  of  disability,  if  the  participant 
or  member  is  a  qualified  individual  with 
a  disability;  and 
***** 

3.  In  §  2552.42,  revise  paragraph  (b)  to 
read  as  follows: 

}  2552.42    What  income  guidelines  govern 
eliglMltty  to  serve  as  a  stipended  Foster 
Qrandperent? 


(b)  For  applicants  to  become 
stipended  Foster  Grandparents,  annual 
income  is  projected  for  the  following  12 
months,  based  on  income  at  the  time  of 
application.  For  serving  stipended 
Foster  Grandparents,  annual  income  is 
counted  for  the  past  12  months.  Annual 
income  includes  the  applicant  or 
enroUee's  income  and  that  of  his/her 
spouse,  if  the  spouse  lives  in  the  same 
residence.  Sponsors  shall  count  the 
value  of  shelter,  food,  and  clothing,  if 
provided  at  no  cost  by  persons  related 
to  the  applicant,  enroUee,  or  spouse. 
***** 

4.  Revise  §  2552.51  to  read  as  follows: 

§  2552.51 '   What  are  the  terms  of  service  of 
a  Foster  Grandparent? 

A  Foster  Grandparent  shall  serve  a 
minimum  of  15  hours  per  week  and  a 
maximum  of  40  hours  per  week.  A 
Foster  Grandparent  shall  not  serve  more 
than  2088  hours  per  year.  Within  these 
limitations,  a  sponsor  may  set  service 
policies  consistent  with  local  needs. 

5.  Revise  §  2552.61  to  read  as  follows: 

§  2552.61     May  a  sponsor  serve  as  a 
volunteer  station? 

Yes,  a  sponsor  may  serve  as  a 
volunteer  station,  provided  this  is  part 
of  the  application  workplan  approved 
by  the  Corporation. 

Dared:  April  10,  2002. 
Tess  Scannell. 

Dirpctar.  Sational  Senior  Senice  Corps. 
\¥R  Doc.  02-9200  Filed  4-16-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  02-52;  FCC  02-77] 

Appropriate  Regulatory  Treatment  for 
Broadband  Access  to  the  Internet  Over 
Cable  Facilities 

agency:  Federal  Commimications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  addresses  the 
consequences  of  the  Commission's 
classification  of  cable  modem  service  as 
an  information  service  as  defined  in 
section  3(20)  of  the  Commimications 
Act,  47  U.S.C.  153(20).  Cable  modem 
service  is  a  service  that  uses  cable 
system  facilities  to  provide  residential 
subscribers  with  high-speed  Internet 
access,  as  well  as  many  applications  or 
functions  that  can  be  used  with  high- 
speed Internet  access. 

The  Notice  of  Proposed  Rulemaking 
asks  questions  about  whether,  and  if  so, 


how,  cable  modem  service  should  be 
regulated  by  the  Commission.  This 
document  also  seeks  comment  on  how 
the  classification  decision  may  affect 
State  and  local  regulation  of  cable 
modem  service.  This  document 
provides  persons  with  the  opportunity 
to  submit  comments  and  information 
with  which  the  Commission  can  address 
these  issues. 

DATES:  Comments  are  due  on  or  before 
June  17,  2002  and  reply  conunents  are 
due  on  or  before  July  16,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Steve  Gamer,  Media  Bureau  at  (202)       *"' 
418-1063  or  via  Internet  at 
sgarner@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  CS  Docket  No. 
02-52,  adopted  March  14,  2002,  and 
released  March  15,  2002.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554,  and  may  be 
piuchased  from  the  Commission's  copy 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898.  or 
via  e-mail  qualexint@aol.com  or  may  be 
viewed  via  Internet  at  http:// 
hraunfoss.fcc.gov/edocs_public/ 
attachmatch/FCC-02-77Al  .pdf 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  This  Notice  of  Proposed 
Rulemaking  ("NPRM")  was  initiated 
based  on  the  record  developed  in  the 
Notice  of  Inquiry  ("NOI")  proceeding 
initiated  in  GN  Docket  No.  00-185  in 
September  2000.  The  NOI  pleading 
cycle,  in  which  interested  parties 
("commenters")  could  file  pleadings, 
ended  in  January  2001. 

2.  This  NPRM  concerns  cable  modem 
service,  which  is  a  high-speed  (or 
"broadband")  Internet  access  service 
provided  to  residential  subscribers  over 
cable  system  facilities.  The  Commission 
found  in  a  Declaratory  Ruling 
accompanying  the  NPRM  that  cable 
modem  service  is  an  information  service 
as  that  terms  is  defined  in  Section  3(20) 
of  the  Communications  Act  of  1934,  as 
amended  ("the  1934  Act"),  47  U.S,C. 
153(20).  The  NPRM  addresses  a  number 
of  possible  consequences  of  the 
Conunission's  classification  of  cable 
modem  service  as  an  information 
service.  The  following  paragraphs 
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describe  the  issues  on  which  the 
Conunission  asks  for  comment  in  the 
NPRM. 

Background 

3.  The  NPRM  first  seeks  comment  on 
the  Commission's  jurisdiction  and 
authority  to  regulate  cable  modem 
service.  The  NRPM  also  seeks  comment 
on  whether  the  Commission  may.  and. 
if  so,  should,  impose  any  form  of  so- 
called  "multiple  ISP  (Internet  Service 
Provider)  access"  requirements  on 
operators  of  cable  systems  ("cable 
operators").  The  NPRM  describes 
multiple  ISP  access  as  a  requirement 
that  cable  operators  provide  unaffiliated 
ISPs  with  the  right  access  to  cable 
modem  service  customers  directly. 
Previously,  the  NOI  sought  comment  on 
a  variety  of  models  by  which  a  cable 
operator  could  be  required  to  provide 
multiple  ISP  access.  The  NPRM  requests 
commenters  to  specify,  in  asking  the 
questions  summarized  below,  whether 
commenters  are  addressing  any  form  of 
multiple  ISP  access  in  particular,  on  all 
forms  described  in  the  Notice  of  Inquir\', 
and  whether  any  access  requirement 
should  specifically  limit  ISP  access  to 
uses  related  to  the  offering  of  cable 
modem  service,  or  should  explicitly 
permit  other  uses  by  ISPs. 

Commission  Authority 

4.  Given  its  classification  of  cable 
modem  service  as  an  interstate 
information  service,  the  Commission 
asks  for  comment  on  whether  the 
Commission  should  exercise  its 
ancillary  authority  under  Title  I  of  the 
1934  Act  with  regard  to  the  provision  of 
cable  modem  service.  In  another  recent 
NPRM,  concerning  broadband  Internet 
access  service  provided  by  traditional 
wireline  telecommunications  common 
carriers  (the  "Wireline  Broadband 
NPRM').  the  Commission  tentatively 
concluded  that  wireline  broadband 
Internet  access  service  is  an  interstate 
information  service.  In  the  present 
NPRM,  the  Commission  asks  how  its 
findings  and  decisions  in  one 
proceeding  should  impact  the  other.  It 
also  requests  comment  on  whether  there 
are  legal  or  policy  reasons  why  it  should 
reach  different  conclusions  with  respect 
to  wireline  broadband  Internet  access 
service  and  cable  modem  service. 
Should  any  decision  to  exercise  Title  I 
jurisdiction  over  either  service  be 
influenced  by  the  cable  operators' 
current  status  as  the  leading  providers 
of  residential  broadband  services? 

5.  The  NPRM  seeks  comment  on  any 
explicit  statutory  provisions,  including 
expressions  of  congressional  goals, 
which  would  be  furthered  by  the 
Commission's  exercise  of  ancillary 


jurisdiction  over  cable  modem  service. 
The  Commission  mentions  as 
possibilities  sections  1.  230(b).  and 
601(4)  of  the  1934  Act  and  section  706 
of  the  1996  Telecommunications  Act. 
The  NPRM  requests  comment  on  the  use 
of  these  or  other  statutory  provisions  as 
the  basis  for  the  Commission's  exercise 
of  Title  I  jurisdiction.  It  also  requests 
comment  on  whether  reliance  on 
ancillary'  jurisdiction  in  support  of  these 
or  other  provisions  would  be  analogous 
to  the  Commission's  reliance  on 
ancillar}'  jurisdiction  in  adoption  of  its 
Computer  Inquiry  rules.  In  addition, 
given  the  relationship  of  cable  modem 
service  (including  the  underlying 
transmission  component)  to  ser\'ices 
provided  by  wireline  common  carriers, 
the  NPRM  seeks  comment  on  whether 
there  are  any  additional  bases  for 
asserting  ancillary  jurisdiction. 

6.  The  NPRM  seeks  comment  on 
whether  a  federally  mandated  system  of 
multiple  ISP  access  would  violate  the 
First  Amendment  rights  of  cable 
operators.  The  NPRM  seeks  comment  in 
particular  on  the  level  of  First 
Amendment  scrutiny  that  would  apply 
to  a  federal  multiple  ISP  access 
requirement,  especially  in  light  of  recent 
case  law  or  Commission  precedent 
concerning  the  First  Amendment.  Have 
marketplace  conditions  in  the 
residential  high-speed  Internet  access 
business  changed  since  the  close  of  the 
pleading  cycle  in  this  proceeding  in 
ways  that  alter  the  First  Amendment 
analysis?  Have  trials  and  limited 
commercial  offerings  of  different  kinds 
of  multiple  ISP  access  shown  that 
certain  types  of  access  place  a  minimal 
burden  on  the  cable  operators  while 
achieving  the  maximum  choice  for 
subscribers? 

7.  The  NPRM  also  seeks  comment 
whether  multiple  ISP  access  would 
constitute  a  "per  se"  or  "regulator)'" 
taking  of  the  cable  operator's  property 
without  just  compensation  under  the 
Takings  Clause  of  the  Fifth  Amendment 
to  the  U.S.  Constitution.  It  seeks 
comment  on  what,  if  a  form  of  multiple 
ISP  access  did  entail  a  taking,  would  be 
"just  compensation"  for  it.  Would 
ensuring  just  compensation  necessarily 
involve  regulators  in  setting  the  price 
that  a  cable  operator  charges  unaffiliated 
ISPs  (or  vice  versa)?  Or  could  just 
compensation  be  ensured  by  some 
market-based  process  of  negotiations? 
Do  recent  technological  developments, 
technical  trials,  and  limited  commercial 
offerings  of  multiple  ISP  access  indicate 
that  some  forms  of  multiple  ISP  access 
minimize  occupation  of  the  cable 
operator's  property  and  economic  harm 
to  it?  The  NPRM  requests  comment  on 
these  issues.  The  NPRM  also  seeks 


comment  on  whether  there  are 
additional  Constitutional  concerns 
related  to  multiple  ISP  access 
requirements. 

Marketplace  Developments 

8.  The  NPRM  asks  that  commenters 
update  the  record  on  what  has  changed 
in  the  cable  modem  service  marketplace 
since  the  pleading  cycle  on  the  Notice 
of  Inquir>'  closed,  particularly  with 
respect  to  evolving  business 
relationships  among  cable  operators  and 
their  ser\'ice  offerings.  Do  recent  events 
demonstrate  that  the  market  will 
provide  consumers  a  choice  of  ISPs 
without  government  inter\'ention,  or 
that  the  absence  of  widespread  business 
arrangements  raises  a  level  of  concern 
sufficient  to  warrant  Commission 
action'  The  NPRM  asks  that 
commenters  who  believe  that 
Commission  inter\ention  is  necessar\' 
describe  in  detail  what  sort  of 
regulations  the  Commission  should 
impose.  It  also  asks  for  comment 
regarding  whether  any  decision  the 
Commission  makes  about  multiple 
access  requirements  for  cable  systems  in 
this  proceeding  should  apply  to  Open 
Video  Systems. 

9.  The  NPRM  asks  whether,  in  current 
and  likely  future  market  conditions,  any 
form  of  multiple  ISP  access  is  needed  to 
promote  the  Commission's  goals  of,  for 
example,  promoting  the  deployment  of 
advanced  telecommunications 
capability;  spurring  investment  in 
facilities  to  provide  high-speed  Internet 
access  service  and  innovation  among 
ser\'ice  providers.  ISPs.  and<creators  of 
content:  and/or  facilitating  intramodal 
or  intermodal  competition.  Or  would 
multiple  ISP  access,  if  mandated  by 
regulation,  have  the  opposite  effects? 
The  NPRM  seeks  comment  on  whether 
the  Commission's  decision-making 
should  be  guided  by  principles  that 
embrace  intramodal  competition.  If  so, 
the  NPRM  seeks  comment  on  whether 
the  market  can  or  will  satisf\'  these 
principles  or  whether  some  form  of 
multiple  ISP  access  regime  for  cable 
systems  is  needed  to  do  so.  To  what 
extent  should  any  decision  regarding 
multiple  ISP  access  requirements  be 
influenced  by  the  desirability  of 
regulatory  parity,'  namely  the  presence 

or  absence  of  multiple  ISP  access 
regimes  for  other  technologies  (such  as 
wireline,  terrestrial  wireless,  and 
satellite)  that  offer  residential  high- 
speed Internet  access  service?  To  what 
extent  should  that  decision  be  impacted 
bv  cable  operators'  current  status  as  the 
leading  providers  of  residential 
broadband  services? 

10.  Consumer  Demand.  The  NPRM 
asks  whether  there  is  a  demand  for 
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access  to  several  ISPs  and,  if  there  is, 
whether  that  demand  is  being  met 
today.  Specifically,  does  "click 
through"  access  to  any  ISP  and  content 
on  the  World  Wide  Web  produce  the 
same,  or  almost  the  same,  value  that  a 
regulatory  system  of  multiple  ISP  access 
v^rould  produce?  Is  any  cable  operator  or 
ISP  denying,  or  likely  to  deny,  click 
through  access?  Is  the  threat  that 
subscriber  access  to  Internet  content  or 
services  could  be  blocked  or  impaired, 
as  compared  to  content  or  services 
provided  by  the  cable  operator  or  its 
affiliated  ISP,  sufficient  to  justif\' 
regulatorj'  intervention  at  this  time? 

11.  Cost/Benefit  Analysis.  The  NPRM 
requests  comment  on  the  costs  that  a 
multiple  ISP  access  mandate  would 
impose  on  cable  operators  and  on  the 
benefits  that  a  mandate  would  bring  to 
consumers.  Would  some  forms  of 
multiple  ISP  access  be  less  costly  to 
cable  operators  and  more  beneficial  to 
consumers  than  others?  Is  the  cost/ 
benefit  calculation  for  multiple  ISP 
access  different  for  small  cable  operators 
than  it  is  for  others?  Would  the 
requirements  imposed  on 
telecommunications  carriers  by  the 
Commission's  Second  Computer  Inquiry 
or  Third  Computer  Inquiry  provide  a 
useful  model  for  a  multiple  ISP  access 
regime?  Would  the  new  forms  of 
multiple  ISP  access  that  are  being 
deployed  or  are  under  consideration  by 
cable  operators,  such  as  the  model  being 
implemented  by  AOL  Time  Warner 
pursuant  to  the  Federal  Trade 
Commission's  AOL  Time  Warner 
Merger  Order,  provide  useful  models? 
Other  possible  means  of  effecting  a 
multiple  ISP  access  regime  include 
adopting  a  general  rule  of 
reasonableness  for  cable  operators  in 
their  dealings  with  ISPs  seeking  access 
to  their  cable  systems  and/or  requiring 
cable  operators  to  make  high-speed 
transmission  available  to  other  ISPs  at 
"market-based  prices."  The  Commission 
could  then  rely  on  its  complaint 
processes  to  resolve  individual  disputes 
about  these  standards.  The  NPRM  asks 
whether  such  a  system  of  general 
principles  and  case-by-case  adjudication 
would  achieve  the  Commission's  goals 
in  a  timelv  and  cost-effective  manner. 

12.  The' NPRM  asks  what  lessons,  if 
any,  trials  and  current  commercial 
offerings  of  multiple  ISP  access  reveal 
about  the  costs  and  benefits  of  multiple 
ISP  access  and  how  such  costs  and 
benefits  can  be  balanced.  Has  recent 
experience  with  the  addition  of  source- 
based  routers  showed  that  technology  to 
be  an  efficient  form  of  multiple  ISP 
access? 

13.  The  NPRM  asks  for  comment  on 
be  the  costs  of  regulator\'  enforcement  of 


a  multiple  ISP  access  mandate.  Would 
a  multiple  ISP  access  mandate  lead  to 
significant  opportunities  for  regulatory 
arbitrage — businesses  making  decisions 
based  on  regulatory  classifications 
rather  than  on  customers'  preferences 
and  innovative  and  sustainable  business 
plans?  Would  a  multiple  ISP  access 
mandate  impose  long-term  costs  on  the 
market?  In  light  of  the  new  and  fast- 
changing  nature  of  the  residential  high- 
speed Internet  access  business,  would  a 
multiple  ISP  access  requirement, 
imposed  at  this  time,  hinder  the 
development  of  a  market  that  is  still 
evolving?  In  particular,  might  a 
requirement  preclude  the  discovery  of 
network  design,  content,  applications, 
and  business  models  that  would 
otherwise  enjoy  widespread  adoption 
and  enhance  long-term  consumer 
welfare?  Is  there  a  way  to  implement 
multiple  ISP  access  now  that  would 
avoid  any  such  harmful  interference  in 
the  future  and  that  would  achieve  the 
Commission's  goals?  If  the  Commission 
adopts  a  multiple  ISP  access  mandate 
for  cable  systems  generally,  should  it 
exempt  small  cable  systems  from  such 
a  mandate  because  of  the  particular 
.  conditions  that  thev  face? 

14.  The  NPRM  notes  that  the 
Commission  is  particularly  interested  in 
comments  that  provide  updated 
information  and  discuss  relevant 
regulatorv  and  judicial  decisions  issued 
since  the  comment  period  closed  for  the 
Notice  of  Inquiry  in  GN  Docket  00-185. 
The  Commission  is  likely  to  find 
particularly  relevant  and  persuasive 
empirically  supported  studies  that  use 
well-established  methods  for 
quantifying  benefits  and  harms,  as  well 
as  comments  based  on  well-established 
economic  theory. 

15.  Changing  Market  Conditions. 
Assuming  that  the  Commission 
ultimately  concludes  not  to  impose 
multiple  ISP  access  at  this  time,  the 
NPRM  asks  what,  if  any.  future  events 
should  lead  it  to  do  so.  Are  there  market 
conditions  that  are  not  currently 
pervasive  but,  should  they  become 
pervasive,  would  suggest  the  need  for  a 
multiple  ISP  access  mandate  in  the 
future?  Would  these  conditions  include 
the  acquisition  of  market  power  by  cable 
operators  in  providing  residential  high- 
speed Internet  access,  cable  operators' 
refusals  to  satisf\'  subscriber  demand  for 
multiple  ISP  access,  or  the  evolution  of 
a  mature  market  for  residential  high- 
speed Internet  access?  Would  a  finding 
that  subscriber  access  to  Internet 
content  or  services  may  be  blocked  or 
impaired,  as  compared  to  other  content 
or  services,  particularly  that  provided 
by  the  cable  operator  or  its  affiliate, 
support  regulatory  intervention?  The 


NPRM  seeks  comment  on  other 
conditions  that  would  suggest 
regulation  is  needed  and  on  objective, 
readily  measurable  criteria  by  which  the  , 
Commission  could  detect  the 
occurrence  of  such  conditions.  It  asks 
whether  ongoing  monitoring  is 
appropriate  to  ensure  that  any  relevant 
conditions  are  detected  accurately  and 
in  a  timely  manner  and,  if  so,  what  that 
monitoring  would  consist  of. 

16.  The  NPRM  also  seeks  comment  on 
indicia  that  a  cable  operator  is  offering 

a  common  carrier  telecommunications 
service  (other  than  local  telephone 
service)  or  a  private  carrier  service,  on 
a  stand-alone  basis,  to  ISPs  or 
subscribers.  The  NPRM  asks  how  the 
Commission  might  detect  that  a  cable 
operator  is,  in  fact,  making  such  an 
offering.  If  and  when  a  cable  operator 
makes  such  an  offering,  what,  if  any, 
access  requirements  should  the 
Commission  impose  on  it?  For  example, 
if  the  Commission  found  that  a  cable 
operator  were  making  such  an  offering, 
would  that  trigger  the  requirements  of 
the  Second  Computer  Inquiry  and  Third 
Computer  Inquiry  with  respect  to  the 
retail  offering  of  cable  modem  service  to 
subscribers,  or  make  their  application  in 
the  public  interest?  To  what  extent 
should  these  decisions  impact,  or  be 
impacted  by,  the  conclusions  made  in 
the  Wireline  Broadband  NPRM 
proceeding?  The  NPRM  asks  for 
comment  on  the  appropriate  scope  of 
regulation  of  any  such  offerings  of 
telecommimications  service. 

17.  Forbearance  from 
Telecommunications  Service 
Obligations.  The  U.S.  District  Court  for 
the  Southern  District  of  California  has 
expressed  the  view  that  it  is  bound  by 
the  Ninth  Circuit's  decision  in  AT&-fv. 
City  of  Portland  that  cable  modem 
service  is  a  telecommunications  service. 
The  Ninth  Circuit  had  left  open  the 
question  as  to  whether  the  Commission 
could  forbear  from  particular  Title  II 
obligations  under  Section  10  of  the 
Communications  Act.  To  the  extent  that 
cable  modem  service  may  be  subject  to 
telecommunications  service 
classification,  the  NPRM  seeks  comment 
on  whether  the  Commission  should 
forbear  from  applying  each  provision  of 
Title  II  or  common  carrier  regulation. 
The  NPRM  invites  comment  on  whether 
enforcement  of  such  provisions  is  not 
necessary  to  ensure  that  the  charges, 
practices,  classification  or  regulations  in 
cormection  with  cable  modem  service 
are  just  and  reasonable  and  not  unjustly 
or  unreasonably  discriminatory.  Is 
enforcement  not  necessary  for  the 
protection  of  consumers?  Would 
forbearance  be  consistent  with  the 
public  interest?  The  NPRM  tentatively 
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concludes  that  such  forbearance  would 
be  justified.  Given  that  cable  modem 
ser\'ice  will  be  treated  as  an  information 
service  in  most  of  the  country,  the 
Commission  tentatively  concludes  that 
the  public  interest  would  be  served  by 
the  uniform  national  policy  that  would 
result  from  the  exercise  of  forbearance 
to  the  extent  that  cable  modem  service 
is  classified  as  a  telecommunications 
service.  The  Commission  states  its  belief 
that  forbearance  would  be  in  the  public 
interest  because  cable  modem  ser\'ice  is 
still  in  its  early  stage;  supply  and 
demand  are  still  evolving;  and  several 
rival  networks  providing  residential 
high-speed  Internet  access  are  still 
evolving.  Thus,  the  Commission 
tentatively  concludes  that  enforcement 
of  Title  II  provisions  and  common 
carrier  regulation  is  not  necessary  for 
the  protection  of  consumers  or  to  ensure 
that  rates  are  just  and  reasonable  and 
not  unjustly  discriminatory.  The 
Commission  states  its  belief  that 
forbearance  from  Title  II  and  common 
carrier  regulation  is  appropriate  under 
the  circumstances.  The  NPRM  requests 
comment  on  this  conclusion  and  the 
underlying  analysis,  and  asks  that 
commenters  focus  on  how  such 
forbearance  and/or  regulation  would 
further  the  Commission's  goals. 

Consequences  of  Legal  Classification  as 
Information  Senice 

18.  State  and  Local  Regulation  of 
Cable  Modem  Service  and  Rights-of- 
Way.  The  NPRM  seoks  comment 
whether  the  Commission  should 
interpret  its  assertion  of  jurisdiction 
over  cable  mudem  ser\'ice  under  the 
Communications  Act  to  preclude  State 
and  local  authorities  from  regulating 
cable  modem  service  and  facilities  in 
particular  ways.  The  NPRM  notes  that 
the  courts  have  recognized  the 
Commission's  authority  under  Title  I  to 
preempt  non-Federal  regulations  that 
negate  the  Commission's  goals, 
including  regulations  affecting 
enhanced  services.  The  NPRM  seeks 
comment  as  to  any  additional  basis  for 
preempting  such  regulations,  including, 
for  example,  section  624(b)  of  the 
Communications  Act. 

19.  In  addition  to  the  access 
requirements,  franchise  requirements, 
and  franchise  fees  discussed  below,  the 
NPRM  seeks  comment  on  any  other 
forms  of  State  and  local  regulation  that 
would  limit  the  Commission's  ability  to 
achieve  its  national  broadband  policy, 
discourage  investment  in  advanced 
communications  facilities,  or  create  an 
unpredictable  regulatory  environment. 
Specifically,  the  NPRM  seeks  comment 
as  to  whether  the  Conunission  should 
use  its  preemption  authority  to  preempt 


specific  State  laws  or  local  regulations. 
It  asks  commenters  to  specify  what 
preemption  authority  the  Commission 
would  rely  on  in  each  case. 

20.  Access  Requirements.  The  NPRM 
seeks  comment  on  any  regulator}' 
authority  that  State  and  local 
governments  may  have  with  respect  to 
cable  modem  service  as  an  information 
service,  including  any  authority  to 
impose  multiple  ISP  access 
requirements  or  to  prohibit,  limit, 
restrict,  or  condition  the  provision  of 
cable  modem  service.  Is  such  regulation 
consistent  with  any  exercise  of  the 
Commission's  jurisdiction  over  cable 
modem  ser\'ice  under  Title  I.  including 
any  affirmative  decision  the 
Commission  might  make  to  refrain  from 
imposing  specific  regulatory 
requirements? 

21.  Hights-of-Way  and  Franchising 
Issues.  The  NPRM  asks  for  comment  on 
how  the  classification  of  cable  modem 
serv'ice  as  an  interstate  information 
service  impacts  State  and  local 
regulation  of  rights-of-way  and 
franchising.  The  NPRM  tentatively 
concludes  that  once  a  cable  operator  has 
obtained  a  franchise  for  a  cable  system, 
the  Commission's  information  service 
classification  should  not  affect  the  right 
of  cable  operators  to  access  rights-of- 
way  as  necessar\'  to  provide  cable 
modem  ser\'ice  or  to  use  llieir 
previously  franchised  systems  to 
provide  cable  modem  service.  The 
NPRM  seeks  comment  on  this  tentative 
conclusion.  It  also  seeks  comment  on 
whether  providing  additional  services 
over  upgraded  cable  facilities  imposes 
additional  burdens  on  the  public  rights- 
of-way  such  that  the  existing  franchise 
process  is  inadequate.  If  so,  the  NPRM 
asks  whether  Title  VI  nevertheless 
precludes  local  franchising  authorities 
from  imposing  additional  requirements 
on  cable  modem  ser\'ice.  The  NPRM 
tentatively  concludes  that  Title  VI  does 
not  provide  a  basis  for  a  local 
franchising  authority  to  impose  an 
additional  fi^anchise  on  a  cable  operator 
that  provides  cable  modem  service. 

22.  The  NPRM  also  seeks  comment 
generally  on  the  scope  of  local 
franchising  authority  over  facilities- 
based  providers  of  information  sen'ices. 
Do  State  statutes  and  Constitutional 
provisions  authorizing  local  franchising 
in  terms  of  utility  services  generally,  or 
cable  and  telecommunications  networks 
and  services  specifically,  authorize 
localities  to  franchise  providers  of 
information  ser\'ice  under  existing  law? 
If  so.  is  there  any  basis  for  treating 
facilities-based  providers  of  information 
services  differently  based  on  the 
facilities  used?  The  NPRM  expresses 
concern  that  State  or  local  regulation 


beyond  that  necessar\'  to  manage  rights- 
of-way  could  impede  competition  and 
impose  uimecessar>"  delays  and  costs  on 
the  development  of  new  broadband 
ser\'ices.  It  notes  questions  about 
potential  State  and  local  actions  that 
could  restrict  entn'.  impose  access  or 
other  requirements  on  cable  modem 
service,  or  assess  fees  or  taxes  on  cable 
Internet  service.  It  seeks  comment  on 
these  issues. 

23.  In  the  NPRM,  the  Commission 
tentatively  concludes  that  Title  VI  of  the 
1934  Act  does  not  provide  an 
independent  basis  of  authority  for 
assessing  franchise  fees  on  cable  modem 
service.  The  NPRM  seeks  comment  on 
this  issue. 

24.  Franchise  Fees  Previouslv  Paid 
Pursuant  to  Section  622.  The  NPRM 
also  notes  that  some  cable  operators, 
believing  they  were  legitimately 
carrving  out  their  obligations  and  rights 
under  Title  VI  of  the  1934  Act  and  local 
franchise  agreements,  collected 
franchise  fees  based  on  cable  modem 
service  revenues,  identified  these  fees 
on  subscriber  bills,  and  remitted  these 
franchiso  fees  to  local  franchising 
authorities  pursuant  to  the  terms  of  their 
franchising  agreements  After  the  Ninth 
Circuit's  decision  in  AT&Tv  Portland. 
some  cable  operators  suspended 
collecting  and  remitting  franchise  fees 
for  revenues  from  cable  modem  service 
in  Ninth  Circuit  States  out  of  concern 
about  their  exposure  to  significant 
litigation  risk  if  they  were  Ui  continue 
collecting  a  franchise  fee  on  cable 
modem  service.  Subscribers  in  other 
states  are  understood  to  have  raised  the 
issue  of  whether  franchise  fees  were 
lawfully  collected  from  them  and 
whether  the  fees  collected  should  be 
refunded.  The  NPRM  seeks  comment  on 
whether  disputes  regarding  franchise 
fees  based  on  cable  modem  service 
implicate  a  national  policy  concerning 
communications  that  calls  upon 
Commission  expertise,  given  that  the 
fees  in  question  were  collected  pursuant 
to  the  Communications  Act  and  that  the 
Commission's  classification  decision 
will  alter,  on  a  national  scale,  the 
regulator)'  treatment  of  cable  modem 
service.  The  NPRM  seeks  comment  on 
whether  it  is  appropriate  for  the 
Commission  to  exercise  its  jurisdiction 
under  section  622  of  the 
Communications  Act  to  resolve  the 
issue  of  previously  collected  franchise 
fees  based  on  cable  modem  ser\'ice 
revenues  or  whether  these  issues  are 
more  appropriately  resoKed  b\  the 
courts. 

25.  Consumer  Protection  and 
Customer  Senice.  The  NTRM  also  seeks 
comment  on  how  the  Commission's 
information  ser\'ice  classification  mav 


18852 


Federal  Register /Vol.  67,  No.  74 /Wednesday.  April  17.  2002  /  Proposed  Rules 


affect  other  aspects  of  State  or  local 
regulation,  such  as  consumer  protection 
and  customer  service  standards 
regarding  cable  modem  ser%'ice.  The 
NPRM  asks  whether  the  authority 
conferred  on  franchising  authorities  by 
section  632(al  of  the  Communications 
Act  to  establish  and  enforce  customer 
service  requirements  applies  to  cable 
modem  service  provided  by  a  cable 
operator.  Do  the  provisions  in  section 
632(d).  stating  that  nothing  in  Title  VI 
"shall  be  construed  to  prohibit  any  State 
or  any  franchising  authority  from 
enacting  or  enforcing  any  consumer 
protection  law,  to  the  extent  not 
specifically  preempted  by  [Title  Vl]."  or 
"to  prevent  the  establishment  or 
enforcement"  of  customer  service  laws 
or  regulations  that  exceed  Conunission 
standards  or  address  matters  not 
addressed  by  Commission  standards 
under  section  632,  apply  to  cable 
modem  service? 

26.  Protection  of  Subscriber  Privacy. 
Section  631  of  the  Communications  Act 
addresses  privacy  for  subscribers  to 
"any  cable  ser\'ice  or  other  service" 
provided  by  a  cable  operator.  The 
NPRM  states  that  the  Commission 
interprets  cable  modem  service  to  be  an 
"other  service."  The  NPRM  seeks 
comment  on  this  interpretation.  And. 
although  section  631 's  terms  are 
enforced  by  the  courts,  and  not  by  the 
Commission,  the  NPRM  seeks  comment 
as  to  how  the  privacy  requirements  of 
section  631  affect  providers  of  cable 
modem  service. 

Initial  Regulator}-  Flexibility  Analysis 

27.  As  required  bv  the  Regulatorv 
Flexibility  Act  of  1980.  5  U.S.C.  601  et 
seq.  as  amended  ("RFA '),  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  by  the  policies 
and  rules  considered  in  the  NPRM. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  this  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  in 
paragraph  41  of  this  NPRM.  The 
Commission  will  send  a  copv  of  the 
NPRM,  including  this  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA"). 

28.  Need  for,  and  Objectives  of,  the 
Proposed  Rules.  With  our  declarator)' 
ruling  herein,  we  have  sought  to  provide 
regulatory  certainty  for  the  emerging 
cable  modem  service  industry  by 
resolving  a  nationwide  controversy 
concerning  the  proper  regulatory 
classification  of  cable  modem  service 
under  federal  law.  In  doing  so,  we 


recognize  that  there  are  a  number  of 
related  issues  thait  may  need  resolution 
in  the  form  of  federal  rules.  By  this 
Notice  of  Proposed  Rulemaking,  we  seek 
comment  on  certain  issues  related  to  the 
practical  implementation  of  our 
classification  of  cable  modem  service  as 
an  information  service. 

29.  Legal  Basis.  The  authority  for  the 
action  proposed  in  this  rulemaking  is 
contained  in  sections  1,  2(a),  3,  4(i),  4(i), 
303,  and  601  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C.  151, 
152(a),  153,  154(i),  154(j),  303.  and  521, 
and  Section  706  of  the 
Telecommunications  Act  of  1996,  47 
U.S.C.  157  nt. 

30.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply.  The  RFA,  5 
U.S.C.  603(b)(3),  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The 
RFA,  5  U.S.C.  601(6),  generally  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction."  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  5  U.S.C.  601(3) 
(incorporating  bv  reference  the 
definition  of  "small  business  concern" 
in  the  Small  Business  Act.  15  U.S.C. 
632).  Under  15  U.S.C.  632.  a  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

31.  The  SBA  has  developed  a  small 
business  size  standard.  13  CFR  121.201. 
North  American  Industry  Classification 
System  ("NAICS")  code'513220.  for 
cable  and  other  program  distribution." 
which  includes  all  such  companies 
generating  Sll  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
closed  circuit  television  services,  direct 
broadcast  satellite  services,  multipoint 
distribution  services,  open  video 
systems  ("OVS").  satellite  master 
antenna  television  ("SMATV")  systems, 
and  subscription  television  services. 
According  to  the  Census  Bureau  data 
from  1992,  there  were  1.788  total  cable 
and  other  pay  television  services  and 
1.423  had  less  than  $11  million  in 
revenue.  The  Commission  addresses 
cable  operators  and  OVS  operators 
below  to  provide  a  more  precise 
estimate  of  the  affected  small  entities. 
The  Commission  does  not  believe  that 
the  other  pay  television  services  would 


be  affected  by  the  proposals  in  the 
NPRM. 

32.  Cable  Systems.  The  Commission 
has  developed  its  own  small  business 
size  standard  for  a  small  cable  operator 
for  the  purposes  of  rate  regulation. 
Under  the  Commission's  rules.  47  CFR 
76.901(e),  a  "small  cable  company"  is 
one  serving  fewer  than  400,000 
subscribers  nationwide.  Based  on 
Commission's  most  recent  information, 
it  estimates  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
compAnies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  1.439  small  cable  companies 
that  mav  be  affected  by  the  NPRM. 

33.  The  Communications  Act  of  1934. 
-47  U.S.C.  543(m)(2)  as  amended,  also 
contains  a  size  standard  for  a  "small 
cable  operator,"  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  one  percent  of  all  subscribers  in 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  67,700.000 
subscribers  in  the  United  States. 
Therefore,  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  See  47  CFR  76.1403(b).  Based 
on  available  data,  the  Commission 
estimates  that  the  number  of  cable 
operators  ser\'ing  677,000  subscribers  or 
less  totals  approximately  1.450.  The 
Commission  does  not  request  or  collect 
information  on  whether  cable  operators 
are  affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
and  therefore  is  unable  to  estimate 
accurately  the  number  of  cable  system 
operators  that  would  qualif>'  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act. 

34.  Open  Video  Systems  ('OVS"). 
Because  OVS  operators  provide 
subscription  services,  as  specified  in  47 
U.S.C.  57.3,  OVS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Program  Distribution,"  13  CFR 
121.201,  NAICS  Codes  51321  and 
51322.  This  standard  provides  that  a 
small  entity  is  one  with  $11  million  or 
less  in  annual  receipts.  The  Commission 
has  certified  approximately  25  OVS 
operators  to  serve  75  areas,  and  some  of 
those  are  currently  providing  service. 
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Affiliates  of  Residential 
Communications  Network,  Inc.  ("RCN") 
received  approval  to  operate  OVS 
systems  in  New  York  City,  Boston, 
Washington,  D.C.  and  other  areas.  RCN 
has  sufficient  revenues  to  assure  the 
Commission  that  they  do  not  qualifv'  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  the  Commission 
concludes  that  at  least  some  of  the  OVS 
operators  qualify'  as  small  entities. 

35.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  The  NPRM 
seeks  comment  on  the  regulatorv' 
implications  of  the  Commission's 
finding  that  cable  modem  service  is  an 
information  service  under  the 
Communications  Act,  47  U.S.C.  153(20) 
as  amended.  Specifically,  the  NPRM 
seeks  comment  on  whether  the 
Commission  should  require  cable 
operators  that  provide  cable  modem 
service  to  allow  unaffiliated  ISPs  to 
have  direct  access  to  the  cable  operator's 
subscribers  via  the  cable  system 
facilities. 

36.  The  NPRM  also  seeks  comment  on 
the  scope  of  state  and  local  government 
authority  over  cable  modem  ser\'ice  in 
light  of  the  Commission's  finding  that  it 
is  an  information  service.  This 
determination  may  not  have  a  direct 
effect  on  small  entities,  but  indirectly  it 
may  impact  small  entities,  such  as  small 
cable  operators,  if  local  governments  are 
permitted  to  require  cable  operators  to 
grant  unaffiliated  ISPs  access  to  the 
cable  system  or  if  local  governments  are 
permitted  to  enforce  other  regulations 
that  affect  a  cable  operator's  provision  of 
cable  modem  service. 

37.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered. 
The  IRFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  proposing  regulatory 
approaches,  which  may  include,  among 
others,  the  following  four  alternatives: 
(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  taJce  into  account  the 
resources  available  to  small  entities;  (2) 
the  clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

38.  The  NPRM  seeks  comment  on 
several  regulatory  alternatives  to 


implement  the  Commission's 
classification  of  cable  modem  service  as 
an  information  service  under  the 
Communications  Act.  For  example, 
alternatives  considered  in  the  NPRM 
include  whether  unaffiliated  ISPs 
should  be  provided  with  access  to  cable 
systems  and,  if  so,  which  of  the  various 
access  models  should  be  adopted.  In 
addition,  the  Commission  will  also 
consider  whether  any  access 
requirements  ultimately  adopted  should 
be  different  for  large  cable  operators 
from  those  imposed  on  small  cable 
operators.  Finally,  the  NPRM  considers 
whether  the  Commission  should  refrain 
entirely  from  imposing  any  ISP  access 
requirements  on  cable  operators.  The 
Commission  expects  that  whichever 
alternatives  are  chosen  the  Commission 
will  seek  to  minimize  any  adverse 
effects  on  small  entities. 

39.  Federal  Rules  Which  Duplicate, 
Overlap,  or  Conflict  with  the 
Commission's  Proposals.  None. 

Procedural  Matters 

Ex  Parte 

40.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding 
subject  to  the  "permit-but-disclose  " 
requirements  under  §  1.1206(b)  of  the 
Commission's  rules,  47  CFR  1.1206(b). 
as  revised.  Ex  parte  presentations  are 
permissible  if  disclosed  in  accordance 
with  Commission  rules,  except  during 
the  Sunshine  Agenda  period  when 
presentations,  ex  parte  or  Qthe^\^•ise.  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generallv 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  §1.1206fb)  of  the  Commission's 
rules,  47  CFR  1.1206(b),  as  revised. 
Parties  submitting  WTitten  ex  parte 
presentations  or  summaries  of  oral  ex 
parte  presentations  are  urged  to  use  the 
Electronic  Comment  Filing  System 
("ECFS")  in  accordance  with  the 
Commission  rules  discussed  below. 
Parties  filing  paper  ex  parte  submissions 
must  file  an  original  and  one  copy  of 
each  submission  with  the  Commission's 
Acting  Secretary',  William  F.  Caton,  at 
the  appropriate  address  below  (see 
Filing  of  Comments  and  Reply 
Comments)  for  filings  sent  by  either  U.S. 
mail,  overnight  delivery' ,  or  hand  or 
messenger  delivery.  Parties  must  also 
serve  the  fallowing  with  either  one  copy 


of  each  ex  parte  filing  via  e-mail  or  two 
paper  copies:  (1)  Qualex  International. 
Portals  II,  445  12th  Street.  SW  .  Room 
CY-B402.  Washington,  DC.  20554. 
telephone  (202)  863-2893.  facsimile 
(202)  863-2898.  or  e-mail  at 
qualexint&aol.com:  and  (2)  Sarah 
Whitesell.  Media  Bureau.  445  12th 
Street,  SW..  3-C488.  Washington.  DC, 
20554,  swhitese@fcc.gov;  and  (3)  Steve 
Garner.  Media  Bureau.  445  12th  Street, 
SW.,  4-C468,  Washington.  DC  20554, 
sgarner@fcc.gov. 

Filing  of  Comments  and  Reply 
Comments 

41.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  June  17, 
2002,  and  reply  comments  on  or  before 
July  15.  2002.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  ("ECFS")  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (1998).  Given 
recent  changes  in  the  Commission's 
mail  deliverv  systam.  parties  are 
strongly  urged  to  use  the  ECFS  to  file 
their  pleadings.  Comments  filed  through 
the  ECFS  can  be  sent  as  an  electronic 
file  via  the  Internet  to  <bttp:// 

^^^^■\v.  fcc.gov/e-file/ecfs.  html> . 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed  In 
completing  the  transmittal  screen, 
electronic  filers  should  include  their 
full  name.  Postal  Sen'ice  mailing 
address,  and  the  applicable  docket  or 
rulemaking  numbe;.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov. 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<vour  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

42.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing  in  CS  Docket  No. 
02-52.  If  parties  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed,  Filings  can  be 
sent  by  hand  or  messenger  delivery-,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix.  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretar\'  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8        . 
a.m.  to  7  p.m.  All  hand  deliveries  must     \ 
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be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SVV..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Parties  must  also  serve  the  following 
with  either  one  copy  of  each  filing  via 
e-mail  or  two  paper  copies:  (1)  Qualex 
International,  Portals  II,  445  12th  Street, 
SVV,,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  86,3-2893, 
facsimile  (202)  863-2898,  or  e-mail  at 
qualexintQiaol.com:  and  (2)  Sarah 
Whitesell,  Media  Bureau,  445  12th 
Street,  SW.,  3-C488,  Washington.  DC 
20554,  sivbitese@fcc.gov.  In  addition, 
five  copies  of  each  filing  must  be  filed 
with  Steve  Garner,  Media  Bureau,  445 


12th  Street.  SW.,  4-C468,  Washington. 
DC  20554,  sgarner@fcc.gov. 

Availability  of  Documents 

43.  Comments,  reply  comments,  and 
p.v  parte  submissions  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Federal  Communications 
Commission.  445  12th  Street.  SW.,  CY- 
A257.  Washington,  DC  20554.  Persons 
with  disabilities  who  need  assistance  in 
the  FCC  Reference  Center  may  contact 
Bill  Cline  at  (202)  418-0267,  (202)  418- 
7365  TTY,  or  bcline@fcc.gov.  These 
documents  also  will  be  available 
electronicallv  at  the  Commission's 
Disabilities  Issues  Task  Force  Web  site; 
w\vw.fcc.gov/dtf.  and  from  the 
Commission's  Electronic  Comment 
Filing  Svstem.  Documents  are  available 
electronically  in  ASCII  text,  Word  97. 
and  Adobe  Acrobat.  Copies  of  filings  in 
this  proceeding  may  be  obtained  from 
Qualex  International,  Portals  II.  445 
12th  Street.  SW..  Room.  CY-B402, 
Washington.  DC  20554,  telephone  (202) 


863-2893.  facsimile  (202)  863-2898.  or 
via  e-mail  at  qualexint@aol.com. 

44.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  mav  contact  Brian  Millin  at 
(202)  418-7426.  TTY  (202)  418-7365.  or 
send  an  e-mail  to  access@fcc.gov. 

Contact  Information 

45.  The  Media  Bureau  contact  for  this 
proceeding  is  Steve  Garner  at  (202)  418- 
1063.  sgarner@fcc.gov. 

Ordering  Clause 

46.  This  Notice  of  Proposed 
Rulemaking  is  issued  pursuant  to 
authoritv  contained  in  sections  1.  2,  3, 
4,  303.  403.  and  601  of  the 
Communications  Act  of  1934,  as 
amended,  and  section  706  of  the 
Telecommunications  Act  of  1996. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

[PR  Doc.  02-9102  Filed  4-16-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Department  of  Agriculture. 
action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
Chapter  35.  Title  44  of  the  United  States 
Code,  this  notice  announces  the 
Department  of  Agriculture's  intention  to 
request  an  extension  on  the  currently 
approved  information  collection  in 
support  of  deht  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  June  17.  2002.  to  be  assured 
of  consideration. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Dale  Theurer. 
Credit,  Travel  and  Accounting  Policy. 
Office  of  the  Chief  Financial  Officer. 
USDA.  Room  4628  South  Building,  1400 
Independence  Avenue.  S\V. 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Baumgartner  on  202-720-4958, 
FAX  202-690-1529,  e-mail  to 
jbaumgartner®cfo. usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982,  Public  Law  97- 
365,  96  Stat.  1749,  as  amended  bv 
Public  Law  98-167,  97  Stat.  1104,  and 
the  Debt  Collection  Improvement  Act  of 
1996,  Public  Law  104-134,  requires  that 
any  monies  that  are  payable  or  may 
become  payable  from  the  United  States 
under  contracts  and  other  written 
agreements  to  any  persons  or  a  legal 
entity  not  an  agency  or  subdivision  of  a 
State  or  local  government  may  be 
subject  to  administrative  offset  for  the 
collection  of  a  delinquent  debt  the 
person  or  legal  entity  owes  to  the  United 
States. 

Title:  Debt  Collection. 

OMB  Number:  0505-0007. 


Expiration  Date  of  Approval  lune  28. 
2002. 

Ty'pe  of  flequesf.- Extension  on 
currently  approved  information 
collection. 

Abstract:  31  U.S.C.  3716.  which  was 
enacted  as  part  of  the  Debt  Collection 
Act,  authorizes  the  collection  of  debts 
by  administrative  offset,  and  the  Debt 
Collection  Improvement  Act  of  1996 
expanded  the  application  of 
administrative  offset  to  e\ery  instance 
except  where  a  statute  explicitly 
prohibits  the  use  of  administrative  offset 
for  c:ollection  purposes.  Protection  is 
provided  to  debtors  by  requiring  that  an 
individual  debtor  be  given  notice  of  a 
debt.  The  notice  provides  information  to 
delinquent  debtors  targeted  for 
administrative  offset  who  want 
additional  information,  desire  to  enter 
into  repayment  agreements,  or  desire  to 
request  a  review  of  an  agency's 
determination  to  offset.  Creditor 
agencies  use  the  collected  information 
to  respond  and/or  to  take  appropriate 
action.  If  the  relevant  information  is  not 
collected,  the  creditor  agencies  c:ann()t 
comply  with  the  due  process  provision 
of  the  Debt  Collection  Act  and  the  Debt 
Collection  Improvement  Act  Collection 
of  information  only  affects  delinquent 
debtors. 

Estimate  of  Burden:  A  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hour  per 
response. 

Respondents:  Delinquent  debtors. 

Estimated  Number  of  Respondents: 
37,710. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  75,420  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  .April  11.  2002. 
Edward  McPherson, 

Chit'f  Financial  Officer 

|FR  Doc.  02-9257  Filed  4-Ui-02;  8:45  am] 

BILLING  CODE  34ia-K&-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 
[Docket  No.  02-01 2N] 

Codex  Aiimentarius  Commission: 
Meeting  of  the  Codex  ad  hoc 
Intergovernmental  TasK  Force  on 
Animal  Feeding 

AGENCY:  Office  nf  the  Under  Secretary 
tnr  Food  Safety.  USDA. 
ACTION:  Notice  of  public  meeting, 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety.  United  States 
Department  of  Agric:ulture  (USDA).  the 
Center  for  \'eterinary  Medicine  (C\"M), 
and  the  Food  and  Drug  Administration 
(FDA),  are  sponsoring  a  public  meeting 
on  Tuesday  lune  4,  2002.  to  provide 
information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Second  Sessi(m  of  the 
Codex  ad  hoc  Intergovernmental  Task 
Force  on  Animal  Feeding,  which  will  be 
held  in  Copenhagen.  Denmark,  lune  17- 
20.  2002.  The  Under  Secretar\  and  the 
Director  of  C'\'M  recognize  thi' 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
information  about  the 
Intergovernmental  Task  Force  on 
Animal  Feeding  of  the  (iodex 
Aiimentarius  Commission  and  to 
address  items  on  the  Agenda  for  the  3rd 
Session  of  the  Task  Force. 
DATES:  The  public  meeting  is  scheduled 
for  Tuesday.  lune  4.  2002,  from  9:30 
am   to  12:30  pni 

ADDRESSES:  The  puhlii  meeting  will  be 
held  in  Room  0161  Simlh  Agricultural 
Building,  U  S.  Department  of 
.Agriculture.  1400  Independence 
Avenue,  SW.  Washington,  DC  20250 
(Metro  Stop:  Smithsonian  on  the  blue 
and  orange  line)  To  recei\e  copies  of 
the  documents  n>ferenced  in  the  notice 
contact  the  FSIS  Docket  Room,  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service.  Room  102, 
Cotton  Annex.  300  12th  Street.  SW, 
Washington,  DC  20250-3700.  The 
documents  will  also  be  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 

l^^^^^■. codexalimentanus.net  under 
Provisional  Agendas.  If  you  have 
comments,  please  send  an  original  and 
two  copies  to  the  FSIS  Docket  Room  and 
reference  Docket  #02-01 2N  and  the 
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document  number.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday 
FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Kennard,  Staff  Officer.  U.S.  Codex 
Office.  Food  Safety  and  Inspection 
Service.  Room  4861.  South  Building, 
1400  Independence  Avenue  SW. 
Washington,  DC  20250,  Phone:  (202) 
205-7760,  Fax:  (202)  720-3157.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accormnodations  should 
notify  Edith  Kennard  at  the  above 
telephone  number. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Codex  Alimentarius  Commission 
was  established  in  1962  by  two  United 
Nations  organizations,  the  Food  and 
Agricuhure  Organization  (FAO)  and  the 
World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  USDA.FDA,  and  EPA 
manage  and  carry  out  U.S.  Codex. 

The  Codex  ad  hoc  Intergovernmental 
Codex  Task  Force  on  Animal  Feeding 
was  established  by  the  23rd  Session  of 
the  Codex  Alimentarius  Commission  to 
develop  Guidelines  or  Standards  as 
appropriate  on  Good  Animal  Feeding 
practices  with  the  aim  of  ensuring  safety 
and  quality  of  foods  of  animal  origin. 
The  ad  hoc  Task  Force  is  chaired  by 
Denmark. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

Provisional  agenda  items  to  be 

discussed  during  the  public  meeting; 

— Additional  Information  on  lists 
established  by  different  goverrmients 
to  control  the  use  of  prohibited  and 
undesirable  substances  in  animal 
feedingstuffs  br  other  approaches 

— Information  paper  on  Establishment 
of  Codex  maximum  levels  and  residue 
limits  for  feedingstuffs  and  foods 

— Consideration  of  the  Revised  Draft 
Code  of  Practice  on  Good  Animal 
Feeding 

— Consideration  of  Section  6  "On-Fann 
Production  and  Use  of  Feedingstuffs" 


Public  Meeting 

At  the  June  4th  public  meeting,  the 
agenda  items  will  be  described, 
discussed,  and  attendees  will  have  the 
opportunity  to  pose  questions  and  offer 
comments.  Comments  may  be  sent  to 
the  FSIS  Docket  Room  (see  ADDRESSES). 
Written  comments  should  state  that  they 
relate  to  activities  of  the  3rd  ad  hoc  Task 
Force  on  Animal  Feeding. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  aimounce  it' and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http:/ /www- fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  effect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on:  April  10, 
2002. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
IFR  Doc.  02-9361  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Amendment  to  the  Coconino  Forest 
Plan  for  the  FlagstaffA^ke  Mary 
Ecosystem  Analysis  Area— EIS; 
Southwestern  Region,  Arizona, 
Coconino  County,  Coconino  National 
Forest 

agency:  Forest  Service.  USDA. 
ACTKM:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


SUMMARY:  The  Coconino  National  Forest 
is  plcuining  to  prepare  an  Environmental 
Impact  Statement  on  a  proposal  to 
amend  the  Coconino  Forest  Plan.  This 
amendment  provides  clarification  to 
current  Forest  Plan  language  and  adds 
additional  direction  for  management  of 
lands  surrounding  the  City  of  Flagstaff, 
the  Flagstaff  Area  National  Monuments 
and  the  Lake  Mary  Watershed.  A 
Proposed  Action  is  located  on  the 
Coconino  National  Forest  website  at 
h  ttp :// www.fs.fed.  u  s/r3/cocon  in  ol 
nepa.shtml. 

DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  on  or  before  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  Send  v^nritten  comments  to 
USDA  Forest  Service,  Coconino 
National  Forest.  2323  E  Greenlaw  Lane. 
Flagstaff.  AZ  86004.  Electronic  mail 
may  be  sent  to  dkill@fs.fed. us. 
RESPONSIBLE  OFFICIAL:  The  Forest 
Supervisor  of  the  Coconino  National 
Forest,  Supervisor's  Office.  2323  E. 
Greenlaw  Lane.  Flagstaff  AZ  86004.  will 
decide  what  actions  are  most 
appropriate  for  the  Amendment  to  the 
Coconino  Forest  Plan  for  the  Flagstaff/ 
Lake  Mary  Ecosystem  Analysis  Area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Kill  or  Alvin  Brovra,  928-526- 
0866.  5075  Highway  89.  Flagstaff.  AZ 
86004.  dkiU@fs.fed. us  or 
abrown@fs.fed. us 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Action  adds  an  emphasis  on 
fire  risk  reduction  and  recreation 
management  for  lands  in  close 
proximity  to  residential  areas.  There  are 
proposed  objectives  for  recreation 
settings  (including  recommendations  for 
motorized  versus  nonmotorizied 
settings)  based  on  landscape  analysis 
and  design.  Recreation  settings  provide 
a  framework  for  future  site-specific 
planning  and  decision  making  for 
outfitter/guide  and  group  uses,  road 
management,  and  camping.  There  is 
new  rock  climbing  direction  proposed. 
There  are  proposed  adjustments  to 
wildlife  cover  and  a  redistribution  of 
Mexican  spotted  owl  habitat  near 
residential  areas.  Items  such  as  scenery, 
noxious  weeds,  land  exchange, 
watershed,  mountain  meadows  and 
riparian  areas  have  added  language  for 
clarification  and  emphasis.  There  is 
proposed  language  that  references 
continued  cooperation  and  coordination 
with  local,  State,  and  Federal  agencies. 
New  Management  Areas  are  delineated 
with  additional  emphasis  items  and 
direction.  Management  Areas  were 
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created  based  on  unique  land  features, 
biophysical  characteristics,  and/or  the 
lands  relationship  to  adjacent 
communities.  All  proposed  amendment 
language  is  in  addition  to  all  the  current 
Forest  Plan  direction. 

The  past  and  proposed  scoping 
process  for  this  project  is  as  follows.  In 
May  of  1999  the  Ideas  for  change  was 
published  that  described  the  need  for 
considering  changes  and  a  variety  of 
ideas  and  as  a  formal  scoping  document. 
The  public  responded  by  attending  open 
houses,  writing  letters,  and  e-mails  or 
attending  topic-oriented  meetings. 
Further  analysis  refined  the  scope  of  the 
FLEA  analysis  and  the  Proposed  Action 
was  published  in  September  of  2001. 
The  Proposed  Action  contains  the  actual 
replacement  page  language  proposed  for 
the  Forest  Plan.  The  replacement 
language  consists  of  clarification,  new 
language  on  topics  where  the  Forest 
Plan  was  previously  silent  and 
management  direction  changes.  One 
open  house  was  held  in  September  2001 
for  the  Proposed  Action.  For  the  Draft 
Environmental  Impact  Statement  (DEIS) 
there  is  one  public  presentation  planned 
in  late  May  or  June,  for  a  joint  meeting 
of  the  Coconino  County  Board  of 
Supervisors  and  the  Flagstaff  City 
Council.  Date  and  location  will  be 
arranged  later.  No  additional  public 
meetings  are  scheduled  at  this  time, 
however,  the  public  is  welcome  to 
request  presentations  of  information, 
obtain  a  copy  of  the  DEIS  and  wTite  or 
e-mail  in  their  comments. 

Issues  include  disagreement  with  the 
Proposed  Action  related  to  Recreation 
Opportunity  Settings  at  certain  sites, 
and  requirements  for  big  game  hiding/ 
thermal  cover  in  areas  of  fire  risk 
concern. 

Four  alternatives  have  been 
developed  that  include  a  different  mix 
of  forest  settings  and  wildlife  cover 
requirements. 

No  permits  or  licenses  are  required. 

This  Forest  Plan  amendment  will  be 
referenced  during  project-level  analysis 
and  decision-making.  Implementation  of 
the  desired  condition  described  in  the 
Forest  Plan,  including  this  amendment, 
will  occur  over  a  period  of  years. 

The  estimated  date  for  availability  of 
the  DEIS  is  May  2002.  The  estimated 
date  for  filing  the  Final  Environmental 
Impact  Statement  is  September  2002. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  dkill@fs.fed.us  Please 
reference  the  FLEA  EIS  on  the  subject 
line.  Please  include  your  name  and 
physical  mailing  address  with  your 
comments  so  documents  pertaining  to 
this  project  may  be  mailed  to  you. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 


reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  Council  of  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policv  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRPC  435  US  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Model  9th  Circuit.  198fi  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490F. 
Supp.1334,  1338  (E.D.  Wis.  1980).  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Ser\'ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503,3  in  addressing  these  points 

Dated:  April  11,2002. 
Rodger  Zanotto, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-9268  Filed  4-16-02;  8:45  am) 

BILUNO  CODE  3410-1 1-M 


DEPARTMENT  OP  AGRICULTURE 

Porast  Service 

Woronkoftkl  Environmental  Impact 
Statement 

agency:  Forest  Service,  USDA. 


ACTION:  Revision  of  the  notice  of  intent 
to  prepare  an  environmental  impact 
.statement. 

SUMMARY:  The  previous  notice 
published  in  the  Federal  Register  (Vol. 
65,  No.  183.  pgs.  56864-56865.  Sept.  20. 
2000)  is  revised  to  update  the  estimated 
filing  dates  of  the  draft  and  final 
environmental  impact  statements,  and 
include  changes  in  the  proposed  action 
and-purposes  and  need.  The  Department 
of  Agriculture.  Forest  Service,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  harvest 
timber  in  the  Worunkofski  Timber  Sale 
project  area,  W'rangell  Ranger  District, 
Tongass  National  Forest.  The  proposed 
action  is  to  har\'est  an  estimated  10 
million  board  feet  (mmbf)  on 
approximately  1000  acres,  with  2  miles 
of  road  construction  and  2  miles  of 
reconstruction,  and  development  of  two 
new  log  transfer  facilities.  The  range  of 
alternatives  being  developed  to  respond 
to  the  significant  issues,  besides  no 
action,  will  likely  be  5-15  million  board 
feet  of  timber  on  an  estimated  700-1500 
acres  in  one  or  more  timber  sales.  The 
purpose  and  need  of  the  timber  sale  is 
to:  contribute  to  the  production  of  a 
sustained  yield  of  timber  and  mix  of 
other  resource  activities  from  the 
Tongass  National  Forest,  consistent  with 
Forest  Plan  Standards  and  Guidelines: 
seek  to  provide  a  timber  supply 
sufficient  to  meet  the  annual  and 
planning  cycle  market  demand  for 
Tongass  National  Forest  timber;  provide 
a  diversity  of  opportunities  for  resource 
uses  that  contribute  to  the  economies  of 
Southeast  Alaska;  and  support  a  wide 
range  of  natural  resource  employment 
opportunities  within  Southeast  Alaska's 
communities.  The  Tongass  Forest 
Supervisor  will  decide  on  whether  or 
not  to  harvest  timber  from  this  area,  and 
if  so.  how  this  timber  would  be 
harvested.  The  decision  will  be 
documented  in  a  Record  of  Decision 
based  on  the  information  disclosed  in 
the  EIS  and  the  goals,  objectives  and 
desired  future  conditions  as  stated  in 
the  Forest  Plan. 

DATES:  Opportunities  for  comment  are 
available  throughout  the  process. 
Individuals  interested  in  receiving  a 
scoping  package  should  contact  us 
within  30  days  of  the  publication  of  this 
NOI.  Comments  will  be  most  helpful  if 
received  by  3/31/02.  Additional 
opportunities  for  comment  will  be 
provided  after  the  release  of  the  Draft 
EIS,  projected  to  be  in  the  summer  of 
2002. 

ADDRESSES:  Please  send  written 
comments  to  VVrangell  Ranger  District; 
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Attn:  Woronkofski  EIS;  PO  Box  51. 
Wrangeil.  AK  99929. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Weber.  District  Ranger;  Randy 
Hojem.  District  Planning  Staff:  or  Dee 
Galla.  IDT  Leader:  Wrangeil  Ranger 
District.  Tongass  National  Forest,  PO 
Box  51.  Wrangeil.  AK  99929  telephone 
(907) 874-2323. 

SUPPLEMENTARY  INFORMATION:  This 
revised  notice  is  required  bv  the  Forest 
Service  handbook  (FSH  1909.15,  21.-2). 
The  proposed  timber  harvest  is  located 
within  Tongass  Forest  Plan  Value 
Comparison  Unit  461  on  Woronkofski 
Island.  Alaska.  Wrangeil  Ranger  District 
of  the  Tongass  National  Forest 
Approximately  95%  of  proposed  sale 
units  are  located  within  the 
Woronkofski  Inventoried  Roadless  Area. 
The  Forest  Service  is  reevaluating  its 
Roadless  Area  Conservation  Rule 
(Roadless  Rule)  and  is  currently 
enjoined  from  implementing  all  aspects 
of  the  Roadless  Rule  by  the  US  District 
Court,  District  of  Idaho.  In  2001,  the 
Secretary  of  Agriculture  began  a  review 
of  the  roadless  area  rule  and  the  Chief 
of  the  Forest  Service  undertook  a  review 
of  the  road  management  policy.  These 
reviews  have  led  the  agency  to  initiate 
several  Interim  Directives  with  the 
intent  that  the  values  associated  with 
inventoried  roadless  areas  are  fully 
considered  within  the  context  of  forest 
planning.  In  Sierra  Club  v.  Lyons  (JOO- 
0009  (CV)),  the  US  District  Court. 
District  of  Alaska  enjoined  the  Tongass 
National  Forest  from  taking  any  action 
to  change  the  wilderness  character  of 
any  eligible  roadless  area  until  a 
supplemental  environmental  impact 
statement  (SEIS)  has  been  completed. 
The  injunction  was  lifted  and  the  Forest 
Service  is  currently  preparing  the  SEIS 
to  address  wilderness 
recommendations.  Planning  for  the 
Woronkofski  Timber  Sale  Project  will 
continue  simultaneously  and  in 
coordination  with  the  SEIS  and  meet  the 
requirements  in  the  Interim  Directives. 
The  sale  is  currently  listed  on  the 
Tongass  10-year  action  plan  to  be  sold 
in  2005.  The  repercussions  of  delaying 
the  project  planning  process  regarding 
road  building  and  timber  harvest,  even 
for  a  relatively  short  period,  can  have  a 
significant  effect  on  the  amount  of 
timber  available  for  sale  on  the  Tongass 
over  the  next  few  years.  The 
Woronkofski  Timber  Sale  Project  is 
consistent  with  the  1997  Tongass  Land 
Management  Plan. 

Public  participation  has  been  and  will 
continue  to  be  an  integral  component  of 
the  study  process  and  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  occurred  during  the 


initial  scoping  process  conducted  in  the 
Spring  of  1999.  That  was  followed  up 
with  a  second  scoping  package  sent  out 
with  the  original  Notice  of  Intent  for  this 
project,  published  in  the  Federal 
Register  (Vol.  65,  No.  183,  pgs.  56864- 
56865.  Sept.  20,  2000).  The  Forest 
Service  sought  and  received 
information,  comments,  and  assistance 
from  Federal.  State,  local  agencies. 
Tribal  Governments,  individuals  and 
organizations  that  expressed  an  interest 
in.  or  felt  they  may  be  affected  by.  the 
proposed  activities.  The  Fall  2000 
scoping  package  included:  (1) 
Identification  of  potential  issues:  (2) 
identification  of  issues  to  be  analyzed  in 
depth:  and  (3)  identification  of 
preliminary  alternatives.  Tentative 
issues  identified  for  analysis  in  the  EIS 
include  the  potential  effects  of  the 
project  on  the  relationship  of  the  project 
to:  scenic  quality,  wildlife  habitat, 
project  economics,  and  effects  on  the 
roadless  area.  People  interested  in 
obtaining  the  scoping  package  sent  out 
in  the  Fall  of  2000  may  contact  Dee 
Galla,  IDT  Leader  for  this  project  at  the 
address  listed  above. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  summer  2002.  The  Final  EIS  is 
anticipated  in  the  spring  of  2003. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabihty  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519. 
553,  (1978).  Environmental  objections 
that  could  have  been  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model,  803 
F.2nd  1016,  1022  (9th  Ck.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980), 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 


substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA,  confidentiality 
may  be  granted  in  only  ver\'  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  com.ments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits:  Permits  required  for 
implementation  include  the  following: 

1.  U.S.  Army  Corp  of  Engineers 

— Approval  of  discharge  of  dredged  or 
fill  material  into  the  waters  of  the 
United  States  under  Section  404  of 
the  Clean  Water  Act; 

— Approval  of  the  construction  of 
structures  of  work  in  navigable  waters 
of  the  United  Sates  under  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899; 

2.  Environmental  Protection  Agency 
—National  Pollutant  Discharge 

Elimination  System  (402)  Permit; 
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— Review  Spill  Prevention  Control  and 
Countermeasure  Plan; 

3.  State  of  Ala.ska,  Department  of 
Natural  Resources 

— Tideland  Permit  and  Lease  or 
Easement; 

4.  State  of  Alaska,  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit: 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification) 

Thomas  Puchlerz.  Forest  Super\'isor. 
Tongass  National  Forest.  Federal 
Building,  Ketchikan.  Alaska  99901.  is 
the  responsible  official.  The  responsible 
official  will  consider  the  comments, 
response,  disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations,  and  policies  in  making  the 
decision  and  stating  the  rationale  in  the 
Record  of  Decision. 

Datod:  Februarv  12.  2002. 
Thomas  Puchlerz, 

Fori'st  Supun'isor. 

(FK  Udc.  02-9,101  Filel  4-16-02;  8:45  ini 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Ser\ice.  USDA, 
ACTION:  .Notice  of  meeting. 


SUMMARY:  The  Intergovernmental 
Advisorv  Committee  (lAC)  will  meet  on 
Mav  2,  2002.  at  the  Double  Tree  Hotel. 
Lloyd  Center,  1000  NE  Multnomah, 
Portland.  Oregon  97220.  The  primary 
purpose  of  the  meeting  is  to  continue 
with  discussif)ns  on  implementation  of 
the  Northwest  Forest  Plan  (NWFP).  The 
meeting  is  scheduled  to  begin  at  10  a.m. 
and  continue  until  4;30  p.m  Agenda 
items  to  be  discussed  include,  but  are 
not  limited  to:  Options  for  the 
Supporting  Organizational  Structure  for 
the  NWFP.  Endangered  Species  Act 
salmonid  Recovery  Planning,  Potential 
Future  Direction  of  NWFP 
implementation,  and  recent  court 
rulings  related  to  the  NWFP.  The  lAC 
meeting  will  be  open  to  the  public  and 
is  fully  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  at  least  10  days  in  advance 
of  the  meeting.  Written  comments  may 
be  submitted  for  the  record  at  the 
meeting.  A  time  slot  for  oral  public 
comments  during  the  meeting  is 
scheduled.  Interested  persons  are 
encouraged  to  attend. 


FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  meeting  may 
be  directed  to  Steve  Odell,  Executive 
Director.  Regional  Ecosvstem  Office,  333 
S.W.  First  Avenue,  P.O."  Box  3623. 
Portland.  OR  97208  (Phone:  503-808- 
2165). 

Dated:  .April  11,  2002. 
Stephen  J.  Odell, 

Dff'ignatfd  Ffdcrai  Official. 

|FR  Doc.  02-9267  Filed  4-10-02:  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-e.05] 

Frozen  Concentrated  Orange  Juice 
from  Brazil;  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  the 
petitioners  and  one  producer/exporter 
of  the  subject  merchandise,  the 
Department  of  Comm(<r(;e  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  ivnm  Brazil 
This  review  covers  one  manufacturer' 
exporter  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
is  May  1,  2000.  through  April  .10.  2001 

We  have  preliminarily  determined 
that  no  sales  have  been  made  below  the 
normal  value  by  Branco  Peres  Citrus 
S..-\.  in  this  review.  In  addition,  we  hav(^ 
preliminarily  determined  to  rescind  thr 
review  with  respect  to  Catrovita  Agro- 
Industrial  Ltda..  CTM  Citrus  S.A..  and 
Sucorrico  S.A.  If  these  preliminary 
results  are  adopted  in  the  final  results 
of  this  administrative  review,  we  will 
instruct  the  Customs  Ser\Mce  not  to 
assess  antidumping  duties  on  any 
entries  subject  to  this  review 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  wish  to  submit  comments 
in  this  proceeding  are  requested  t(i 
submit  with  each  argument:  (1)  a 
statement  of  the  issue;  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  April  17,  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood.  Office  of 
AD/CVD  Enforcement.  Office  2.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC.  20230; 
telephone  (202) 482-0656  or  (202) 482- 
3874,  respectively. 


SUPPLEMENTARY  INFORM ATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA)  In  addition, 
unless  otherwise  indicated,  all  citations 
are  to  the  Departments  regulations  at  19 
CFR  part  351  (2001). 

Background 

On  May  1 ,  2001 .  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  dutv  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil  (66  FR  21740). 

In  accordance  with  19  CFR 
351.213(b)(1).  on  May  31.  2001.  one 
producer  and  exporter  of  FCOI.  Branco 
Peres  Citrus.  S.A.  (Branco  Peres). 
requested  an  administrative  review 
covering  the  period  Mav  1,  2000, 
through  April  30.  2001.  On  May  31, 
2001.  the  petitioners.  Florida  t'itrus 
Mutual.  Caulkins  Indiantown  Citrus  Co,. 
Citrus  Belle.  Citrus  World.  Inc.,  Orange- 
C.n  of  Florida.  Inc.,  Peace  River  Citrus 
Products.  Inc..  and  Southern  Gardens 
C'itrus  Processors  Corp.,  also  requested 
an  administrative  review  for  the 
following  four  produc  ers  and  exporters 
of  FCOJ:  Branco  Peri»s:  Citrovita  Agro- 
Industrial  Ltda.  and  its  affiliated  parties 
Cambuhv  MC;  Industrial  Ltda  and 
(^ainhuhx  Citrus  Conuircial  e 
Lxportadora  (collectively  "Citrovita"); 
CTM  Citrus  S.A.  (CTM);  and  Sucorrico 
S.A.  (Sucorrico).  On  June  4,  2001,  we 
issued  questionnaires  to  each  of  these 
companies. 

On  lune  19.  2001,  the  Department 
initiated  an  administrative  review  for 
Branco  Peres,  Citro\ita  and  its  affiliates 
Cambuhx  and  Cambuhv  Exportadora, 
CTM.  and  Sucorrico  (66  FR  32934). 

On  August  1.  2001,  Sue  orrico 
informed  the  Department  that  it  had  no 
shipments  ni  suhjei  t  men:handise  to  the 
United  States  during  the  period  of 
review  (POR).  We  reviewed  Customs 
data  to  confirm  that  neither  Sucorrico 
nor  CTM  had  shipments  of  subject 
merchandise  during  the  POR 
Consequentlv,  in  acc:ordance  with  19 
CFR  351.213(d)(3]  and  consistent  with 
our  practice,  we  are  preliminarily 
rescinding  out  re\iew  for  CTM  and 
Sucorrico,  For  further  discussion,  see 
the  "Partial  Res(  ission  of  Review" 
section  of  this  notice,  below. 

In  August  2001.  we  received  a 
response  from  Branco  Peres  to  sections 
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A  tlirough  D  of  the  Department's 
questionnaire  and  issued  a 
supplemental  questionnaire  to  the 
respondent.  We  received  a  response  to 
the  supplemental  questionnaire  in 
September  2001. 

In  January-  2002,  the  petitioners 
withdrew  their  request  for  review  for 
Citrovita.  Consequently,  we  are  also 
preliminarily  rescinding  our  review  for 
Citrovita.  For  further  discussion,  see  the 
"Partial  Rescission  of  Review"  section 
of  this  notice,  below. 

In  January  and  February  2002.  we 
issued  additional  supplemental 
questionnaires  to  Branco  Peres.  We 
received  responses  to  these 
supplemental  questionnaires  in 
February  and  March  2002. 

Scope  of  the  Order 

The  merchandise  covered  by  this 
reviewis  frozen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currently  classifiable  under  item 
2009.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  number  is  provided 
for  convenience  and  for  customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

The  POR  is  May  1,  2000,  through 
April  30,  2001. 

Partial  Rescission  of  Review 

As  noted  above.  Sucorrico  informed 
the  Department  that  it  had  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  POR.  We  have 
confirmed  with  the  Customs  Service 
that  neither  Sucorrico  nor  CTM  had 
shipments  of  subject  merchandise 
during  the  POR.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(3) 
and  consistent  with  the  Department's 
practice,  we  are  preliminarily 
rescinding  our  review  with  respect  to 
CTM  and  Sucorrico.  (See  e.g.,  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey;  Final  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review,  63  FR  35190. 
35191  (June  29,  1998);  and  Certain  Fresh 
Cut  Flowers  from  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Dut\-  Administrative 
Review.  62  FR  53287,  53288  (Oct.  14. 
1997).) 

In  addition,  on  January  9.  2002.  the 
petitioners  withdrew  their  request  for  an 
administrative  review  of  Citrovita. 
Although  the  petitioners  asked  to 
withdraw  their  review  request  after  the 
90-dav  time  limit  specified  in  19  CFR 
351.213(d)(1).  the  review  for  this 
company  had  not  yet  progressed  beyond 
a  point  where  it  would  have  been 


unreasonable  to  allow  the  petitioners  to 
withdraw  their  request  for  review. 
Therefore,  in  accordance  with  19  CFR 
351.213(d)(1)  and  consistent  with  our 
practice,  we  are  also  rescinding  our 
review  with  respect  to  Citrovita. 

Comparison  Methodology 

To  determine  whether  sales  of  FCOJ 
from  Brazil  to  the  United  States  were 
made  at  less  than  normal  value  (NV).  we 
compared  the  export  price  (EP)  to  the 
NV,  as  specified  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice,  below. 

When  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  EP.  The  NV  level 
of  trade  is  that  of  the  starting-price  sales 
in  the  comparison  market  or.  when  NV 
is  based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  EP,  it  is  also  the  level  of  the 
.starting-price  sales,  which  is  usually 
from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  sales, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level-of- 
trade  adjustment  under  section 
.773(a)(7)(A)  of  the  Act. 

Branco  Peres  claimed  that  it  made 
home  market  and  U.S.  sales  at  only  one 
level  of  trade  (i.e.,  sales  to  end  users). 
Because  Branco  Peres  performed  the 
same  selling  activities  for  sales  to  all 
customers  in  the  home  market  and  the 
United  States,  we  determined  that  these 
sales  are  at  the  same  level  of  trade. 
Therefore,  no  level  of  trade  adjustment 
is  warranted  for  Branco  Peres. 

Export  Price 

For  sales  by  Branco  Peres,  we  based 
the  starting  price  on  EP.  in  accordance 


with  section  772(a)  of  the  Act,  because 
the  subject  merchandise  was  sold  to 
unaffiliated  purchasers  in  the  United 
States  prior  to  importation  and  because 
constructed  export  price  methodology 
was  not  otherwise  applicable. 

We  based  EP  on  the  gross  unit  price 
to  the  first  unaffiliated  purchaser  in  the 
United  States.  Where  appropriate,  we 
made  deductions  for  foreign  inland 
freight,  foreign  warehousing  expenses 
and  foreign  brokerage  and  handling 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  We  recalculated 
warehousing  expenses  using  the  per-ton 
amount  charged  by  the  warehouse  each 
month  and  the  average  inventory- 
carrying  period  reported  by  Branco 
Peres. 

Normal  Value 

Li  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of 
Branco  Peres'  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  19  CFR  351.404(b). 
Based  on  this  comparison,  we 
determined  that  Branco  Peres  had  a 
viable  home  market  during  the  POR. 
Consequently,  we  based  NV  on  home 
market  sales. 

Cost  Investigation 

In  the  eleventh  administrative  review, 
which  was  the  most  recently  completed 
segment  of  the  proceeding  involving 
Branco  Peres,  the  Department  initiated 
an  investigation  to  determine  whether 
Branco  Peres  made  home  market  sales 
during  that  POR  at  prices  below  the  cost 
of  production  (COP).  See  Frozen 
Concentrated  Orange  Juice  from  Brazil; 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review.  64  FR  43650.  43652  (August  11 
1999).  Even  though  we  resorted  to  the 
use  of  total  facts  available  in  that 
review,  we  were  able  to  complete  the 
cost  investigation  because  we  were  able 
to  use  the  data  provided  by  the 
petitioner  to  perform  the  cost  test. 
Consequently,  because  the  Department 
disregarded  certain  sales  that  failed  the 
cost  test  in  that  review,  pursuant  to 
section  773(b)(2)(A)(ii)  of  the  Act.  we 
initiated  a  cost  investigation  on  Branco 
Peres  at  the  time  we  initiated  this 
antidumping  review  because  there  were 
reasonable  grounds  to  believe  or  suspect 
that  Branco  Peres  had  made  home 
market  sales  below  its  COP. 
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In  this  review,  we  calculated  the  COP 
based  on  the  sum  of  Branco  Peres'  costs 
of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
general  and  administrative  and 
financing  expenses,  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  made 
the  following  adjustments  to  the 
reported  cost  data: 

1.  We  increased  the  cost  of  raw 
materials  to  account  for  certain 
purchases  of  oranges  recognized  as  an 
expense  during  the  POR,  as  well  as 
certain  pa\Tnents  made  to  a  company  for 
which  Branco  Peres  provided  tolling 
services; 

2.  We  deducted  the  net  amount  of  PIS 
and  COFINS  taxes  charged  on  home 
market  sales  revenue  which  was 
included  in  COP; 

3.  We  deducted  PIS  and  COFINS  taxes 
from  the  reported  offset  for  by-product 
revenue; 

4.  We  allocated  the  cost  of  processing 
equally  to  tolled  and  non-tolled 
products;  and 

5.  We  disallowed  income  from  certain 
long-term  loans  as  an  offset  to  Branco 
Peres's  financing  expenses.  In  addition, 
we  disallowed  a  deduction  for  PIS  and 
COFINS  taxes  paid  on  financial  income. 
We  recalculated  financing  expenses 
accordingly. 

We  compared  the  COP  to  home 
market  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  selling  expenses, 
and  packing  costs. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  1)  in  substantial 
quantities  within  an  extended  period  of 
time;  and  2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(c)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  company's  sales  of  a  given  product  aie 
made  at  prices  less  than  the  COP,  we  do 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determine  that 
the  below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  Branco  Peres"  sales 
of  a  given  product  were  at  prices  below 
the  COP.  we  find  that  sales  of  the 
merchandise  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time,  as  defined  in  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  In  this 
case,  we  also  determine  whether  such 


sales  were  made  at  prices  which  would 
permit  recovery'  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

We  found  that  100  percent  of  Branco 
Peres'  home  market  sales  were  made  at 
prices  above  the  cost  of  production. 
Therefore,  we  did  not  disregard  any 
home  market  sales.  Accordingly,  we 
based  NV  on  delivered  prices  to  home 
market  customers  because  we  found  that 
all  home  market  sales  were  in  the 
ordinary  course  of  trade.  We  made 
deductions  from  the  starting  price  for 
taxes  in  accordance  with  section 
773(a)(6)(B)(iii)  of  the  Act.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Carbon  and 
Certain  Alloy  Steel  Wire  Bod  from  Brazil 
issued  on  April  1,  2002. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c).  we  made 
a  circumstance-of-sale  adjustment  for 
credit  expenses.  We  recalculated  credit 
expenses  to  use  the  average  interest  rate 
for  the  POR,  rather  than  the  annualized 
monthly  rate  reported  by  Branco  Peres. 

We  also  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  in  accordance  with  sections 
773(a)(6)(A)  and  (B)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act,  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1.  2000.  through  April  30.  2001: 

Manufacturer/Exporter         Percent  Margin 


Branco  Peres  Citrus  S.A 


000" 


The  Department  will  disclose  to 
parties  the  calculations  performed  in 
cormection  with  these  preliminary' 


results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  seven 
davs  after  the  date  rebuttal  briefs  are 
filed.  Interested  parties  may  submit  case 
briefs  not  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
case  briefs,  within  120  days  of  the 
publication  of  these  preliminar>'  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  have 
calculated  importer-specific  assessment 
rates  for  the  merchandise  in  question  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  quantity  of  those  sales.  The 
assessment  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR,  where  appropriate.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FCOJ  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  1)  the 
cash  deposit  rates  for  Branco  Peres  will 
be  the  rate  established  in  the  final 
results  of  this  review,  except  if  the  rate 
is  less  than  0.50  percent  and.  therefore, 
de  minimis  within  the  meaning  of  19 
CFR  351.106.  the  cash  deposit  will  be 
zero:  2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  1.96 
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percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(fl 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double/ 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act, 

Dated:  .■\pril  10,2002 
Faryar  Shirzad. 
Asi>istant  Secmtary  for  Import   , 
Administration^ 

[VR  Doc:.  02-93.32  FilHii  4-16-02;  8:45  ami 
BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

The  Pennsylvania  State  University; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m..  and  5  p.m.  in  Suite  4100VV, 
Franklin  Court  Building.  U.S. 
Department  of  Commerce,  1099  14th 
Street,  NW.,  Washington,  DC. 

Docket  Number:  02-005. 

Applicant:  The  Pennsylvania  State 
University.  University  Park.  PA  16802. 

Instrument:  Slow  Scan  CCD  Camera. 
Model  TemCam  F-224. 

Manu/acturer.Tietz  Video  and  Image 
Processing  Systems  GmbH,  Germany. 

Intended  Use:  See  notice  at  67  FR 
10388.  March  7,  2002. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  hardware  and  software 
compatibility  afldnmaging 
comparability  with  previous  studies  by 
the  applicant  and  with  future  studies  to 


be  performed  in  collaboration  with 
another  institution  which  uses  the 
foreign  camera  system.  These 
advantages  may  not  be  readily  attainable 
using  an  otherwise  comparable 
domestic  system.  This  capability  is 
pertinent  tn  the  applicant's  intended 
purposes  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doi:.  02-9334  Filed  4-16-02;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100\V,  Franklin  Court  Building.  U.S. 
Department  of  Commerce,  1099  14th 
Street.  NW.,  Washington.  DC. 

Docket  Number:  02-004. 

Applicant:  University  of  California, 
Lawrence  Berkeley  National  Laboratory, 
Berkeley.  CA  94720. 

Instrument:  Electron  Microscope, 
Model  [EM-2010. 

Manufacturer:  JEOL  Ltd..  Japan. 

Intended  Use:  See  notice  at  67  FR 
9652,  March  4.  2002. 

Order  Date:  October  25.  2001. 

Docket  Number:  02-006. 

Applicant:  St.  Joseph's  University, 
Philadelphia.  PA  19131. 

Instrument:  Electron  Microscope, 
Model  JEM-1010. 

Manufacturer:  jEOL  Ltd.,  Japan. 

Intended  I  'se:  See  notice  at  67  FR 
10389.  March  7,  2002. 

Order  Date:  October  2,  2001. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 


CTEM.  We  know  of  no  CTEM.  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy, 

Program  Manager.  Statuton,-  Import  Programs 

Staff 

IFR  Dut:.  02-9333  Filed  4-16-02;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Suite  4100W.  U.S.  Department 
of  Commerce.  Franklin  Court  Building, 
1099  14th  Street.  NW.  Washington.  DC. 

Docket  Number:  02-009.  Applicant: 
The  University  of  Akron.  302  E.  Buchtel 
Avenue.  Akron.  OH  44325.  Instrument: 
Shielded  Room  (Low  Field  Cage) 
MMLFC.  Manufacturer:  Magnetic 
Measurements  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  remanent 
magnetic  properties  of  sediments  using 
samples  from  a  variety  of  geologic 
settings  such  as  lakes,  river  terraces  and 
loess-soil  profiles.  Also,  the  instrument 
will  be  used  in  the  following  courses: 
(1)  Environmental  Magnetism 
(3370:444/544),  (2)  Research  Problems 
in  Geolog}'  (3370:499)  and  (3)  Master's 
thesis  (3370:699).  Application  accepted 
by  Commissioner  of  Customs:  March  21, 
2002. 

Docket  Number:  02-011.  Applicant: 
University  of  Wisconsin — Milwaukee, 
Department  of  Physics,  1900  E. 
Kenwood  Blvd.,  Milwaukee,  WI  53211. 
Instrument:  IR  Image  Furnace,  Model 
SCI-MDH-11020.  Man u/acturer;  NEC 
Machinery  Corporation,  Japan.  Intended 
Use:  The  instrument  is  intended  to  be 
used  for  the  synthesis  of  single  crystals 
of  electronic-oxide  materials  using  the 
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"floating-zone"  technique  to  study 
fundamental  properties  and 
mechanisms  involved  in  materials 
which  exhibit  superconductivity, 
magnetism  and  ferro-electricity. 
Application  accepted  by  Commissioner 
of  Customs:  March  21,  2002. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutan,-  Import  Programs 

Staff. 

[FR  Doc.  02-9335  Filed  4-16-02;  8:45  am) 

BILLING  CODE  3510-OS-f> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Suite  4100W,  U.S.  Department 
of  Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NTW,  Washington.  DC. 

Docket  Number:  02-010. 

Applicant:  University  of  New  Mexico. 
Department  of  Pathology,  915  Camino 
de  Salud  NE.  Albuquerque,  NM  87131- 
5226. 

Instrument:  Electron  Microscope, 
Model  H-7500-1. 

Manufacturer:  Hitachi  Ltd.,  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  for  research  in  the 
following  categories  and  projects: 

1.  Signal  tranduction,  adhesion  and 
trafficking 

(a)  Signaling  through  the  high  affinity 
IgE  receptor  of  basophils  and  mast  cells. 

(b)  Functional  analysis  of  Rabs  in 
Polycystic  Kidney  Disease. 


(c)  Membrane  lipid  topography  and 
signal  transduction/intracellular 
trafficking  of  cytokines. 

(d)  Localizing  the  formylpeptide 
receptor  by  gold  labeling  and  electron 
microscopy. 

(e)  Relationship  of  the  membrane 
topography  of  adhesion  molecules  to 
leukocyte  adhesive  activity. 

2.  Neuroscience 

(a)  Effect  of  peroxynitrite  on  myelin 
compaction. 

(b)  Role  of  RNA-protein  interactions 
in  the  control  of  GAP-43  mRNA 
stability. 

(c)  SNAP-25  expression  of 
hyperactivity  in  Coloboma  mice. 

3.  Molecular  genetics  and  molecular 
virology 

(a)  Function  of  mRNA  binding 
proteins  in  mRNA  3"  end  formation  and 
intranuclear  trafficking. 

(b)  Human  papillomavirus  synthesis 
and  early  infection  events. 

(c)  Structure  of  mammalian  DNA 
replication  complexes.  Application 
accepted  bv  Commissioner  of  Customs: 
March  18.  2002. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutan'  Import  Programs 

Staff. 

(FR  Doc.  02-9336  Filed  4-16-02;  8:45  ami 

BILLING  CODE  3S10-O&-P 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Reduction  of  Canadian  Most 
Favored  Nation  Rates  of  Duty  for 
Certain  Worsted  Wool  Fabrics 

AGENCY:  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  The  Department  of  Commerce  is 

publishing  a  notice  of  reduction  of 

Canadian  most  favored  nation  rates  of 

dutv  for  certain  worsted  wool  fabrics. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 

Dowling.  Office  of  Textiles  and  Apparel, 

U.S.  Department  of  Commerce.  (202) 

482-4058. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND: 

Title  V  of  the  Trade  and  Development 
Act  of  2000  (the  Act)  creates  two  tariff 


rate  quotas,  providing  for  temporary 
reductions  in  the  import  duties  on  two 
categories  of  worsted  wool  fabrics 
suitable  for  use  in  making  suits,  suit- 
type  jackets,  or  trousers  For  worsted 
wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (HTS  heading 
9902.51.11),  the  reduction  in  duty  is 
limited  to  2,500.000  square  meters  per 
year.  For  worsted  wool  fabric  with 
average  fiber  diameters  of  18  5  microns 
or  less  (HTS  heading  9902.51.12).  the 
reduction  is  limited  to  1.500.000  .square 
meters  per  year.  Both  of  these 
limitations  may  be  modified  by  the 
President,  not  to  exceed  1.000.000 
square  meters  per  year  for  each  tariff 
rate  quota. 

Title  V  of  the  Act  authorizes  the 
President  to  proclaim  a  reduction  in  the 
rate  of  duty  applicable  to  imports  of 
worsted  wool  fabrics  classified  under 
subheading  9902.51.12  of  the  HTS  that 
is  necessary  to  equalize  such  rate  of 
duty  with  the  most  favored  nation  rate 
of  dutv  applicable  to  imports  of  worsted 
wool  fabrics  of  the  kind  described  in 
such  subheading  imported  into  Canada. 

Presidential  Proclamation  7383  of 
December  1,  2000,  authorizes  the 
Secretar\'  of  Commerce  to  monitor  the 
most  favored  nation  rate  of  duty 
applicable  to  imports  into  Canada  of 
worsted  wool  fabric  of  the  kind 
classified  under  heading  9902.51.12  of 
the  HTS  and  to  notif\'  the  President  of 
any  reduction,  effective  on  or  after  May 
18.  2000.  in  the  Canadian  most  favored 
nation  rate  of  duty  on  such  imports.  The 
Secretarv'  is  further  directed  to  cause  to 
be  published  in  the  Federal  Register  a 
notice  describing  any  such  reduction. 

The  Secretary-  of  Commerce  has 
notified  the  President  of  these 
reductions. 

The  Department  of  Commerce  hereby 
provides  notice  that  during  2001. 
Canada  established  four  new  tariff 
provisions  for  certain  worsted  wool 
fabrics.  Canada  established  a  most- 
favored-nation  rate  of  duty  for  each  of 
these  four  new  tariff  provisions  of 
"Free".  The  goods  described  by  these 
tariff  provisions  would  otherv^'ise  be 
subject  to  a  duty  of  16  percent  ad 
valoretn,  but  not  to  exceed  CS4.56/kg. 
These  tariff  provisions  include  worsted 
wool  fabrics  of  the  kind  classified  under 
subheading  9902.51.12  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 


5112 


The  following  two  Canadian  tarift  provisions  were  effective  as  of  Janu- 
ary 23,  2001 

Woven  fabrics  of  combed  wool  or  of  combed  fine  animal  hair,  con- 
taining 85%  or  more  by  weigh!  of  wool  or  of  fine  animal  hair      ^ 
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The  fotlowing  two  Canadian  tariff  provisions  were  effective  as  of  Janu- 
ary 23,  2001: 

5112.11.20.00 Fabrics  of  a  weight  not  exceeding  200  g/m2.  solely  of  combed  wool 

with  average  fibre  diameters  of  17.5  microns  or  less  and  of  combed 
fine  animal  hair,  measuring  100  decitex  or  less  per  single  yarn,  cer- 
tified by  the  exporter  to  contain  7%  or  more  by  weight  of  fine  animal 
hair,  of  a  weight  of  140  g/m2  or  more,  for  use  in  the  manufacture  of 
men's  suits,  suit-type  jackets,  blazers,  vests  (waistcoats)  and  trou- 
sers. 

5112.19.20.00 Fabrics  of  a  weight  exceeding  200  g/m2,  solely  of  combed  wool  with 

average  fibre  diameters  of  17.5  microns  or  less  and  of  combed  fine 
animal  hair,  measuring  100  decitex  or  less  per  single  yam,  certified 
by  the  exporter  to  contain  7%  or  more  by  weight  of  fine  animal  hair, 
of  a  weight  not  exceeding  300  g/m2,  for  use  in  the  manufacture  of 
men's  suits,  suit-type  jackets,  vests  (waistcoats)  and  trousers. 

The  following  two  Canadian  tariff  provisions  were  effective  as  of  No- 
vember 22,  2001 : 

5112  Woven  fabrics  of  combed  wool  or  of  combed  fine  animal  hair,  con- 
taining 85%  or  more  by  weight  of  wool  or  of  fine  animal  hair: 

5112.11.40,00 -.•     Fabrics  of  a  weight  not  exceeding  200  g/m2,  solely  of  combed  wool  or 

of  combed  wool  mixed  solely  with  cotton,  silk  or  man-made  fibres, 
containing  95%  or  more  by  weight  of  worsted  wool  with  average 
fibre  diameters  of  18.5  microns  or  less,  for  use  in  the  manufacture  of 
men's  suits,  jackets,  blazers,  vests  (waistcoats)  and  trousers. 

5112  19.40.00 Fabrics  of  a  weight  exceeding  200  g/m2,  solely  of  combed  wool  or  of 

comt)ed  wool  mixed  solely  with  cotton,  silk  or  man-made  fibres,  con- 
taining 95%  or  more  by  weight  of  worsted  wool  with  average  fibre  di- 
ameters of  18.5  microns  or  less,  of  a  weight  not  exceeding  220  g/ 
m2,  for  use  in  the  manufacture  of  men's  suits,  jackets,  blazers,  vests 
(waistcoats)  and  trousers. 


Date:  April  5.  2002. 

Donald  L.  Evans. 

Secretary  of  Commerce. 

[FR  Dqc.02-8794  Filed  4-16-02:  8:45  ami 

BILLING  CODE  3510-Cm-S 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Manufacturing 
Extension  Partnership  (MEP)  Program 
Evaluation  Survey 

action:  Notice. 

SUKIMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C.  3506 
(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  [une  17,  2002. 
ADDRESSES:  Direct  written  comments  to 
Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 


14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  (202)  482-3129 
(or  via  the  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Karen  Lellock,  National 
Institute  of  Standards  and  Technology, 
Manufacturing  Extension  Partnership, 
100  Bureau  Drive,  Stop  4800, 
Gaithersburg.  MD  20899-4800,  (301) 
975-4269  (phone)  and  (301)  926-3787 
(fax). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information 
sponsored  by  National  Institute  of 
Standards  and  Technology  (NIST).  the 
Manufacturing  Extension  Partnership 
(MEP)  is  a  national  network  of  locally 
based  manufacturing  extension  centers 
working  with  small  manufacturers  to 
help  them  improve  their  productivity, 
improve  profitability  and  enhance  their 
economic  competitiveness. 

Obtaining  specific  information  from 
clients  about  the  impact  of  MEP  services 
is  essential  for  NIST  officials  to  evaluate 
program  strengths  and  weaknesses  and 
plan  improvements  in  program 
effectiveness  and  efficiency.  This 


information  is  not  available  from 
existing  programs  or  other  sources. 

II.  Method  of  Collection 

Clients  have  three  options  for 
completing  the  survey  including 
Computer  Assisted  Telephone  (CAT!), 
Interactive  Voice  Response  (IVR)  or  via 
the  Internet. 

m.  Data 

OMB  Number:  0693-0029. 

Fomj  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
6,500. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  1,083. 

Estimated  Total  Annual  Cost  to  the 
Public:  $0. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
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clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated;  .April  11.  2002 
Madeleine  Clayton. 

Deparmental  Paperwork  Clearance  Officer. 
Officer  of  the  Chief  Information  Officer. 

|FR  Dor,  02-9240  Filed  4-16-02;  8:45  am] 

BILLING  CODE  351(>-1»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.041202A1 

Proposed  Information  Collection; 
Comment  Request;  Social  Science 
Data  for  Alaska  Fisheries 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  papenvork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  17.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6086. 
14th  and  Constitution  Avenue  N\V. 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jennifer  Sepez. 
Anthropologist.  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way 
NE.  Seattle.  WA  98115-0070 
(Jennifer.Sepez@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Social  science  data  for  selected  Alaska 
fisheries  will  be  collected  for 
communities  and  individual 
participants  involv'ed  in  the  following 
sectors:  commercial  harvesting  and 


processing,  sport-fishing,  and 
subsistence.  In  general,  the  questions 
asked  will  be  about  the  social  aspects  of 
fisheries  and  impacts  on  individuals 
and  communities.  The  data  collected 
will  include  information  on  topics  such 
as  fisher\'  participation  and  impacts,  life 
histories,  community  structure  and 
dynamics,  knowledge  and  perceptions, 
decision-making  criteria,  and 
geographical  distribution.  This 
information  will  be  used  to  (1)  describe 
and  analyze  the  social  aspects  of 
fisheries.  (2)  monitor  the  social  impacts 
of  fisheries,  (3)  analyze  the  social 
impacts  of  current  management 
measures;  and  (4)  analyze  the  social 
impacts  of  alternative  management 
measures. 

The  large  scale  and  wide  geographic 
area  relevant  to  Alaska  fisheries  will  not 
permit  fieldwork  in  every  fishing 
community.  However,  a  goal  of  the 
research  over  a  five-year  period  will  be 
to  conduct  fieldwork  in  each  general 
region  and  in  representative 
communities. 

II.  Method  of  Collection 

The  data  will  be  collected  principally 
bv  the  National  Marine  Fisheries 
Service  (NMFS)  social  scientists  and 
contractors,  and  will  include  interviews, 
surveys,  and  focus  groups.  In-depth 
interviews  and  focus  groups  generally 
will  be  administered  in  person  and  on- 
site  in  the  fishing  community,  or  by 
telephone.  Surveys  may  be  administered 
►  in  person  on-site,  or  may  additionally  be 
conducted  by  mail,  telephone,  or 
Internet. 

III.  Data 

OMB  Sumher.  None 

Form  Sumber.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  State.  Local,  or  Tribal 
government  (communities  and 
individuals  participating  in  fisheries  in 
Alaska). 

Estimated  \umber  of  Respondents: 
1500  (100  in-depth  interviews;  and 
1.400  brief  interviews  or  surxeys). 

Estimated  Time  Per  Response:  1  hour 
per  in-depth  interview;  and  30  minutes 
per  brief  interview  or  survey. 

Estimated  Total  Annual  Burden 
Hours:  800. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

rv.  Request  for  Comments 

Comments  are  invited  on;  (a)  whether 
the  proposed  collection  of  information 
is  necessar}'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  mformation  collection; 
thev  also  will  become  a  matter  of  public 
record. 

Dated   .April  11,  2002. 
Madeleine  Clayton, 

Departmental  Papenvork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Dot .  02-9.350  Filed  4-16-02;  8;45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001214351-2D06-03] 

Dr.  Nancy  Foster  Scholarship 
Program:  Financial  Assistance  for 
Graduate  Students 

AGENCY:  National  Ocean  Ser\'ice  (NOS). 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce 
ACTION:  Notice. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
announcing  funding  availability  for 
graduate  students  pursuing  masters  or 
(ioctora!  level  degrees  m  oceanography, 
marine  biology,  or  maritime  archaeology' 
through  the  Dr.  Nancy  Foster 
Scholarship  Program  and  is  inviting 
applications  for  such  scholarships.  The 
intent  of  this  program  is  to  recognize 
outstanding  scholarship  and  encourage 
independent  graduate  level  research  in 
the  above  mentioned  fields. 
DATES:  Applications  must  be  received 
by  May  1 7.  2002.  no  later  than  5  p.m. 
Eastern  Standard  Time.  Scholarship 
awards  will  be  announced  around  July 
2002. 

ADDRESSES:  Applications  should  be  sent 
to  the  Dr.  Nancy  Foster  Scholarship 
Program.  Attention;  Office  of  the 
Assistant  Administrator.  13th  Floor. 
National  Ocean  Sen'ice.  1305  East-West 
Highway,  Silver  Spring.  MD  20910 
Information  on  the  scholarship  program 
may  be  obtained  from  the  Web  site; 
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http://fosterscholars.noaa.gov  Copies  of 
form  CD-5n  may  be  requested  from  the 
above  mailing  address  or  may  be 
downloaded  from  the  Department  of 
Commerce  Web  site;  http:// 
wwH'.doc.gov/oebom/gforms.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Nancy  Foster  Scholarship  Program, 
Office  of  the  Assistant  Administrator, 
13th  Floor.  National  Ocean  Service. 
1305  East-West  Highway,  Silver  Spring, 
MD  20910  (301-713-3074). 
SUPPLEMENTARY  INFORMATION: 

Authority:  The  Dr.  Nancy  Foster 
Scholarship  Program  is  authorized  by  the 
National  Marine  .Sanctuaries  Amendments 
Act  of  2000  (Pub.  L.  106-513)  to  recognize 
outstanding  scholarship  in  oceanography, 
marine  biology,  or  maritime  archaeology, 
particularly  by  women  and  members  of 
minority  groups,  and  encourage  independent 
graduate-level  research  through  financial 
support  of  graduate  studies  in  such  fields. 

Catalog  of  Federal  Domestic  Assistance: 
This  program  is  listed  under  CFDA  #11.460, 
titled  Special  Oceanic  and  Atmospheric 
Projects. 

Program  Description .  The  Dr.  Nancy 
Foster  Scholarship  Program  provides 
support  for  independent  graduate-level 
studies  in  oceanography,  marine 
biology,  or  maritime  archaeology, 
particularly  by  women  and  members  of 
minority  groups.  Gender  and  minority 
status  is  not  considered  when  selecting 
award  recipients.  However,  special 
outreach  efforts  are  employed  to  solicit 
applications  from  women  and 
minorities.  Scholarship  selections  are 
based  on  financial  need,  academic 
excellence,  recommendations,  and 
research  and  career  goals.  The  program 
is  administered  through  NOAAs 
National  Ocean  Service  and  is  funded 
annually  with  1%  of  the  amount 
appropriated  each  fiscal  year  to  carry 
out  the  National  Marine  Sanctuaries 
Act. 

Funding  Availability:  For  the  2002- 
2003  academic  year.  Dr.  Nancy  Foster 
Scholarships  may  provide  support  of  up 
to  S32.000  per  student:  a  12-month 
stipend  of  520,000  in  addition  to  a 
tuition  allowance  of  up  to  512,000.  A 
maximum  of  564,000  may  be  provided 
to  masters  students  (up  to  two  years  of 
support)  and  up  to  5128,000  may  be 
provided  to  doctoral  students  (up  to 
four  years  of  support).  For  the  2002- 
2003  academic  year.  NOAA  expects  to 
award  five  scholarships. 

The  annual  stipend  will  be  paid 
directly  to  the  scholar.  The  stipend  is 
intended  to  defray  cost-of-living 
expenses,  and  not  to  support  research 
costs.  NOAA  anticipates  the  student  and 
their  faculty  advisor  will  secure 
research  funds  independent  of  the 
scholarship.  Tuition  and  academic  fees 


will  be  negotiated  between  the  academic 
institution  and  the  Dr.  Nancy  Foster 
Scholarship  program  manager  at  NOAA 
prior  to  the  receipt  of  funds.  This 
negotiation  is  intended  to  leverage 
scholarship  funds  and  enhance 
opportunities  for  scholarship  recipients. 
In  those  instances  in  which  tuition  and 
academic  fees  are  not  totally  waived  by 
the  academic  institution,  the  tuition 
allowance  in  an  amount  equal  to  the 
tuition  and  fees  not  waived  (but  not  to 
exceed  $12,000)  will  be  paid  directly  to 
the  scholar  for  remittance  to  the 
academic  institution.  If  tuition  and  fees 
are  reduced  or  waived  by  the  academic 
institution,  then  that  portion  of  the 
tuition  allowance  not  needed  (i.e.,  up  to 
51 2,000  in  the  case  of  a  total  waiver) 
will  be  retained  by  NOAA  for  future 
scholarships.  No  money  will  be  paid 
directlv  to  the  student  from  the  tuition 
allowance  for  purposes  other  than  the 
payment  of  tuition  and  fees. 

Specific  instructions  regarding  the 
disbursement,  management,  and 
reporting  requirements  for  all  stipend 
and  tuition  allowance  payments  will  be 
provided  to  the  scholarship  recipients 
upon  selection  for  the  award.  The 
awarding  of  funds  beyond  the  first  year 
will  be  based  on  availabilit\'  of  funds, 
continued  eligibility  of  the  student, 
periodic  certification  by  the  academic 
institution  that  adequate  academic 
progress  is  being  made,  and  compliance 
with  applicable  reporting  requirements. 
At  its  discretion,  each  academic 
institution  may  supplement  a  scholar's     ^ 
stipend  from  institutional  funds  in 
accordance  with  the  supplementation 
policy  of  the  institution. 

Matching  Requirements:  There  are  no 
matching  requirements  for  an  award. 

Type  of  Funding  Instrument:  Grant. 

Eligibility  Criteria:  Only  United  States 
citizens  currently  pursuing  or  intending 
to  pursue  a  masters  or  doctoral  level 
degree  in  oceanography,  marine  biology, 
or  maritime  archaeology,  including  the 
curation,  preservation,  and  display  of 
maritime  artifacts,  are  eligible  for  an 
award  under  this  scholarship  program. 
Prospective  scholars  do  not  need  to  be 
enrolled,  but  should  be  admitted  to  a 
graduate-level  program  in  order  to  apply 
for  this  scholarship.  Funds  will  not  be 
released  until  the  applicant  provides 
certification  (from  the  student's 
institution)  supporting  the  student's 
acceptance  to  a  graduate  program. 
Studies  must  be  conducted  on  a  full- 
time  basis.  Recipients  of  scholarship 
awards  may  be  employed  at  the  time  of 
the  award  if  it  is  a  requirement  of  their 
degree  program  or  directly  related  to 
their  research  effort.  Other  forms  of 
employment  will  not  be  allowed  and 
scholars  will  be  required  to  submit  a 


letter  certifying  that  they  are  in 
compliance  with  this  requirement. 
Eligibility  must  be  maintained  for  each 
succeeding  year  of  support  and  armual 
reporting  requirements,  to  be  specified 
at  a  later  date,  will  apply. 

Award  Period:  This  solicitation 
applies  only  to  applicants  whose  studies 
begin  in  the  fall  2002.  Stipends  will 
cover  a  12  month  period.  Masters 
students  may  be  supported  for  up  to  two 
years,  and  doctoral  students  for  up  to 
four  years. 

Indirect  Costs:  No  indirect  costs  will 
be  paid  on  this  award. 

Applications:  This  notice  contains  all 
necessary  information  and  announces  a 
closing  date  of  May  17,  2002,  for  the 
submission  of  applications. 
Applications  must  be  received  May  17. 
2002,  no  later  than  5  Eastern  Standard 
Time.  Scholarship  awards  will  be 
announced  around  July  2002. 

Applications:  Each  application  must 
include  these  following  items.  Failure  to 
submit  these  items  exactly  as  described 
in  each  section  below  will  disqualify'  the 
application  from  consideration. 

(I)  General  Information  Sheet 

(II)  Statement  of  Intent 

(III)  Institute  Certification  or  Letter  of 
Acceptance  (for  those  applicants  who 
are  currently  enrolled  in  a  graduate 
program  for  which  support  is  requested, 
or  who  have  received  acceptance  for  fall 
2002  enrollment  in  a  graduate  program 
for  which  support  is  requested) 

(IV)  Transcripts 

(V)  Three  Letters  of  Recommendation 

(VI)  Declaration. 

I.  General  Information  Sheet 

Personal  Data:  Provide  your  full 
name,  country  of  citizenship,  current 
address,  permanent  address,  and  home 
and  work  telephone  numbers.  If  you  can 
be  reached  by  fax  or  e-mail,  include  that 
information.  Optional — for  statistical 
collection  purposes  only:  Indicate  your 
gender  and  whether  you  are  Hispanic  or 
Latino  and  indicate  your  race  by 
selecting  one  or  more  of  the  following: 
American  Indian  or  Alaska  Native. 
Asian.  Black  or  African-American, 
Native  Hawaiian  or  Other  Pacific 
Islander,  or  White. 

Degree  Sought:  State  your  proposed 
field  of  study  (oceanography,  marine 
biology  or  maritime  archaeology)  and 
degree  type  you  are  seeking  (e.g.,  M.S., 
M.A..  Ph.D).  Include  the  month  and  year 
you  expect  the  degree  to  be  awarded. 
State  the  name  and  location  of  yoiu' 
institution. 

Education:  List  the  academic  degrees 
you  have  received,  or  expect  to  receive 
by  the  start  of  your  proposed  graduate 
studies  for  this  program,  including  the 
date  and  institution. 
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Funding  Resources:  List  all  resources 
you  have  available  to  assist  you  in  your 
graduate  studies  (e.g..  grants,  student 
loans,  scholarships).  You  must  be 
specific.  List  all  resources  by  date  and 
amount  received.  Indicate  whether  the 
funding  source  will  continue 
throughout  the  2002-2003  school  year. 
Also  indicate  any  work  requirements 
associated  with  these  resources. 

n.  statement  of  Intent 

The  Statement  of  Intent  is  a  self- 
description  of  your  academic,  research, 
and  career  goals,  and  how  your 
proposed  course  of  study  or  research 
will  help  you  achieve  these  goals  but 
more  importantly,  this  is  your 
opportunity  to  present  yourself,  your 
beliefs,  your  inspiration.  Include  any 
background  information  you  believe  is 
pertinent,  and  provide  insight  into  why 
you  have  chosen  the  goals  you  are 
pursuing.  This  statement  should  not  be 
a  research  proposal  or  scientific 
abstract.  This  statement  will  be  used  to 
evaluate  you  as  an  individual,  not 
necessarily  as  a  scientist,  and  your 
motivation  for  applying  for  this 
scholarship.  This  statement  should 
demonstrate  your  organizational, 
anahiical,  and  written  communication 
skills.  The  Statement  of  Intent  should  be 
typewritten  in  a  size  "12"  font  and 
single-spaced  on  a  blank  sheet  of  paper, 
and  not  exceed  one  page  in  length. 
Statements  longer  than  one  page  will 
not  be  accepted  and  will  result  in  the 
application  being  disqualified, 

III.  Institute  Certification 

A  letter  from  the  applicant's 
institution  certifv'ing  that  the  student  is 
enrolled  or  has  been  accepted  to  a 
graduate  program  must  be  submitted 
with  your  application.  The  letter  should 
consist  of  the  following  information  on 
school  letterhead  and  be  signed  by  a 
school  official:  Name  and  location  of  the 
academic  institution,  the  school  and 
department  that  you  currently  are 
attending  or  plan  to  attend,  and  the 
month  and  year  your  studies  will  begin 
if  you  are  not  currently  enrolled.  If  you 
have  a  graduate  advisor,  list  his/her 
name,  address,  phone,  fax,  and  e-mail, 
if  available,  in  the  Institute  Certification 
portion  of  your  application.  Current 
transcripts  will  not  be  accepted  in  lieu 
of  Institute  Certification.  Failure  to 
include  the  Institute  Certification 
specifically  as  indicated  above  will 
result  in  the  application  being 
disqualified. 

IV.  Transcripts 

Provide  transcripts  for  all  previous 
university/college-level  studies. 
Photocopied  transcripts  are  acceptable. 


Transcripts  must  be  included  with  all 
other  application  materials.  Those 
mailed  separately  will  not  be  accepted. 
Failure  to  include  transcripts  from  all 
previous  university/college-level  studies 
will  result  in  the  application  being 
disqualified. 

V,  Three  Letters  of  Recommendation 

Each  application  must  include  three, 
but  only  three,  signed  letters  of 
recommendation  from  individuals  who 
have  knowledge  of  your  academic 
record,  research  effort,  work  and/or  life 
experience.  Relevant  unpaid  work,  such 
as  internships  and  volunteer  efforts,  is 
applicable.  If  you  have  a  sponsor  or 
advisor  in  the  program,  one  of  these 
letters  should  be  from  that  individual. 
Letters  of  recommendation  sent  apart 
from  the  application  will  not  be 
accepted.  Applications  without  three, 
signed  letters  of  recommendation  or 
with  more  than  three  letters  of 
recommendation  will  resuh  in  the 
application  being  disqualified. 

VI.  Declaration 

Applicants  must  certify'  that  all 
statements  and  information  in  their 
applications  are  true  and  correct  by 
copying  the  following  on  a  plain  sheet 
of  paper,  signing  it,  and  including  it  in 
their  application: 

I,  the  undersigned,  declare,  under 
penaltv  of  perjury,  that  all  statements 
and  information  in  my  application  are 
true  and  correct. 

Executed  on  (insert  date]. 


Print  or  Type  Name 


Signature 

Failure  to  include  this  statement, 
signed  by  the  applicant,  will  result  in 
the  application  being  disqualified. 

Funding  Priorities:  The  priority  of  the 
program  is  to  fund  independent 
graduate-level  studies  in  oceanography, 
marine  biology,  or  maritime  archaeology 
with  scholarships  distributed  by 
disciplines,  institutions  and  geography, 
and  by  the  degree  type  and  level  being 
sought,  with  selections  within 
distributions  based  on  financial  need, 
the  potential  for  success  in  a  graduate 
studies  program,  and  the  potential  for 
achieving  research  and  career  goals. 

Evaluation  Criteria:  The  evaluation 
criteria  and  their  weights  are  as  follows: 
(a)  Financial  need  (40%):  (b)  academic 
record  (20%);  (c)  recommendations 
(18%);  (d)  organizational,  analytical, 
and  written  communication  skills  based 
on  statement  of  intent  (15%);  and  (e) 
research  and  career  goals  and  objectives 
as  described  in  vour  statement  of  intent 
(7%). 


Selection  Procedures  .\n  advisor\' 
panel  of  NOAA  experts  will  review- 
applications  based  on  the  evaluation 
criteria  and  provide  a  numerical  score 
for  each.  The  Program  .administrator 
will  rank  the  applications  based  on 
these  scores.  Applications  falling  within 
the  top  10  percent  will  be  reviewed  by 
a  second  panel  of  federal  experts  from 
which  scholarship  recipients  will  be 
chosen.  The  panel  will  consider  the 
following:  availability  of  funds, 
distribution  of  awards  across 
disciplines,  institutions  and  geography, 
the  degree  type  and  level  being  sought, 
and  the  statement  of  intent  Therefore, 
scholarship  awards  will  not  necessarily 
be  made  to  the  applicants  receiving  the 
highest  scores.  The  panel  will  arrive  at 
a  consensus  decision  for  selection  of 
scholarship  recipients. 

Announcement  oM^'ards  The 
names,  academic  institutions,  degrees 
being  sought,  research  plans,  and 
biographical  information  of  the 
scholarship  avvardees  will  be  posted  on 
NOAA's  National  Ocean  Service  Web 
site  and  may  be  published  in  marketing 
materials  developed  to  advertise  the  Dr. 
Nancy  Foster  Scholarship  Program. 

Unsuccessful  Applicants:  The 
applications  of  unsuccessful  applicants 
will  be  maintained  as  part  of  the 
Program  files  for  a  period  of  3  \ears 
following  the  selection  of  the  recipients. 

Other  Requirements:  The  Department 
of  Commerce  Pre- Award  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1 , 
2001  (66  FR  49917)  are  applicable  to 
this  solicitation.  However,  please  note 
that  the  Department  will  not  implement 
the  requirements  of  Executive  Order 
13202  (66  FR  49921).  pursuant  to 
guidance  issued  by  the  Office  of 
Management  and  Budget  in  light  of  a 
court  opinion  which  found  that  the 
Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh.  172  F.  Supp  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

Classification:  This  document 
contains  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act  (PRA).  This  application 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0648-0432.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  5 
hours  for  an  application  and  45  minutes 
per  letter  of  recommendation.  These 
estimates  include  the  time  for  reviewing 
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instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to. 
nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection-of-information  subject  to  the 
PRA,  unless  that  collection  displays  a 
ctirrently  valid  OMB  control  number. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Because  notice  and  comment  are  not 
required  under  5  USC  553,  or  any  other 
law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts,  a  Regulatory  Flexibility 
Analysis,  5  USC  601  ef  seq.  is  not 
required  and  has  not  been  prepared  for 
this  notice. 

Alan  Neuschatz, 

Associate  Assistant  Administrator  for 

Management,  S'ational  Ocean  Service, 

National  Oceanic  and  Atmospheric 

Administration.  U.S.  Department  of 

Commerce. 

(FR  Doc.  02-9271  Filed  4-16-02;  8:45  am] 

BiLUNG  CODE  3S10-JE-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.O.  040902q 

Marine  Mammals;  File  No.  954-1517 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMIMARY:  Notice  is  hereby  given  that 
Michael  Kundu,  Project  Sea  Wolf,  5516 
64th  Place,  NE,  Marysyille,  Washington 
has  been  issued  a  minor  amendment  to 
commercial/educational  photography 
Permit  No.954-1517-01. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  foUowiag  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resoiurces, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700;  phone  (206) 
526-6150;  fax  (206)  526-6426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lvnne  Barre  or  Trevor  Spradlin,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  954- 
1517-01,  originally  issued  on  December 
30,  1999  (65  FR  1853)  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

The  permit  holder  requested 
authorization  to  extend  Permit  No.  954- 
1517-01  for  an  additional  12  months. 
The  new  expiration  date  for  the  permit 
is  December  31,  2002  and  the  permit 
number  has  been  changed  to  No.  954- 
1517-02  to  reflect  that  the  permit  has 
been  amended. 

Dated:  .'^pril  10.  2002. 
Ann  D.  Terfaush, 

Chief,  Permits.  Consenation  and  Education 
Division.  Office  of  Protected  Resources, 
National'Mahne  Fisheries  Service. 
[FR  Doc.  02-9351  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  3510-22-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040302A] 

Marine  Mammals;  File  No.  555-1565-01 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
James  T.  Harvey  (Principal  Investigator, 
PI),  Moss  Landing  Marine  Laboratories, 
P.O.  Box  450,  Moss  Landing  CA  95039 
has  been  issued  an  amendment  to 
scientific  research  Permit  No,  555- 
1565-00. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1. 
Seattle,  WA  98115-0700;  phone  (206) 
526-6150;  fax  (206)  526-€426; 

Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)  980-4001; 
fax  (562)  980-^018. 


FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Sloan  or  Ruth  Johnson,  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On 
January  8.  2002,  notice  was  published  in 
the  Federal  Register  (67  FR  870)  that  an 
amendment  of  Permit  No.  555-1565, 
issued  September  29,  2000  (65  FR 
60411).  had  been  requested  by  the 
above-named  individual.  The  requested 
amendment  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  amendment  authorizes  the  Permit 
Holder  to  collect  from  the  wild  up  to  8 
harbor  seals  [Phoca  vitulina)  per  year  for 
use  in  captive  feeding  studies  and 
release  them  back  to  the  wild  after 
approximately  6  months  in  captivity; 
conduct  feeding  experiments  on  10 
California  sea  lions  [Zalophus 
califomianus)  per  year  undergoing 
rehabilitation;  and  harass  up  to  2000 
California  sea  lions  per  year  at  haul-out 
sites  throughout  central  California  for 
scat  collection. 

Dated:  April  10,  2002. 
Ann  D.  Terbush, 

Chief  Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-9352  Filed  4-16-02:  8:45  am] 
BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Indonesia 

April  11,2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  April  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
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and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  the  adjustment  allowed  to  certain 
apparel  categories  for  traditional 
folklore  products  made  of  hand-loomed 
fabric. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178, 
pubhshed  on  December  18,  2001).  Also 
see  66  FR  63025,  published  on 
December  4,  2001. 

J.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implemeitfation  of  Textile 
Agreements 

April  11,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasun:  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  vou  on  November  27.  2001.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  fanuary  1.  2002  and  extends 
through  December  31,  2002 

Effective  on  April  18.  2002.  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Twelve-month  re- 

Category 

straint  limit 

Levels  in  Group  1 

225 

7,879.716  square  me- 

ters. 

314_02    

79,331 ,784  square 

meters. 

31 7-0  3/61 7/326-0* 

33,010,430  square 

meters  of  which  not 

more  than  5,173,219 

square  meters  shall 

be  in  Category  326- 
0. 
1 .421 .897  dozen  pairs 

331pt./631pt.5  

334/335 

348,819  dozen. 

336/636 

927,335  dozen. 

338/339 

1,708,744  dozen. 

340/640 

2,104,363  dozen. 

341  

1,308,067  dozen. 

342/642 

551.981  dozen. 

Category 


Twelve-month  re- 
straint limit  w 


345 

347/348 
351/651 
611-06 


613/614/615 
eis-c 


625/626/627/628/ 
629-08. 

634/635 

638/639 

641  

644 

645/646 

647/648 


611,939  dozen. 
2.428.722  dozen 
717,576  dozen. 
4,201 ,444  square  me- 
ters 
33.108.300  square 

meters 
6,285,146  square  me- 
ters. 
32,183.798  square 

meters 
441 ,586  dozen 
2,188.541  dozen 
3,145.368  dozen 
655.506  numbers 
1,164.842  dozen 
4.813,871  dozen 


■  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.2001. 

all  HTS  numbers  except 


z  Category  314-0 
5209,51.6015. 

3  Category  317-0 
5208.59.2085 

*  Category  326-0 
5208.59.2015. 
5211.59.0015. 

5  Category  331  pt.: 
6116.10.1720.    "■■ 
6116.10.7510. 
6116.92.6430, 
6116.92.7460. 
6116.92.9400 


all  HTS  numbers  except 

all  HTS  numt)ers  except 
5209.59.0015  and 


all  HTS  numbers  except 
6116.10.4810,  611610.5510, 
6116.92.6410,  6116.92.6420, 
6116,92.6440,  6116  92  7450, 
6116.92.7470.  6116.92.8800, 
and  6116.99.9510,  Category 
631pt.:  all  HTS  numbers  except  6116.10.1730, 
6116.10.4820,  6116.10.5520.  6116.10.7520. 
6116.93.8800.  6116  93.9400,  6116  99.4800. 
6116.99.5400  and  6116.99.9530 

6  Category  611-0:  all  HTS  numbers  except 
5516.14.0005.  551614.0025  and 

5516.14.0085. 

^Category  618-0:  all  HTS  numtsers  except 
5408.24.9010  and  5408.24.9040. 

s  Category  625/626/627/628:  Category  629- 
O:  all  HTS  numbers  except  5408  34.9085  and 
5516.24.0085 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
).  Hayden  Boyd. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-9325  Filed  4-16-02:  8:45  am] 
BILUNG  CODE  3510-OR-S 


COMMtTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Sri  Lanka 

April  11,2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits.  • 

EFFECTIVE  DATE:  April  18.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
.^ct  of  1956.  as  amended  (7  U  SC.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
cam'forward  used,  swing,  special  shift 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  651 78, 
published  on  December  18.  2001).  Also 
see  66  FR  63035.  published  on 
December  4.  2001. 

).  Hayden  Boyd, 

.Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  11.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  lanuary  1.  2002  and  extends 
through  December  31.  2002. 

Effective  on  .^pril  18,  2002.  you  are 
directed  to  adjusting  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  .\greement  on  Textiles 
and  Clothing: 


Category 


Adjusted  twelve-month 
limit 


338/339 


1.909,288  dozen 
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Category 


Adjusted  twelve-montti 

limit  W 


345/845 257.121  dozen. 


347/348 

351/651  

359-C/659-C2 
647/648  


2.21 1,880  dozen 
493.572  dozen. 
1,466.172  kilograms 
1 .467,638  dozen 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31.  2001 

■^  Category  359-C  only  HTS  numt)ers 
6103.42.2025.  6103  49  8034.  6104  62  1020, 
6104  69  8010,  6114  20.0048,  6114  20  0052, 
6203.42.2010.  6203  42  2090.  6204622010, 
6211,32.0010,  6211.32  0025  and 

621142  0010:  Category  659-C  only  HTS 
numbers  6103.23,0055.  6103,432020 
6103  43.2025.  6103  49,2000,  6103  49.8038, 
610463.1020,  6104631030,  6104,69  1000, 
6104.69.8014  6114  30.3044,  6114.30  3054, 
6203,43.2010.  6203  43  2090.  6203.49  1010. 
6203,49,1090,  6204  63  1510.  6204  69  1010, 
6210.109010.  6211,33,0010.  5211.33,0017 
and  6211.43.0010. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
those  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  353(al(l). 

Sincerely. 
I.  Hayden  Boyd. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textila  Agreements. 

[FR  Dor.  02-9;<2f>  Filed  4-16-02;  8:45  a.m. 

BILUNG  CODE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Disposal  of  Chemical 
Munitions  at  Pueblo  Chemical  Depot, 
Colorado 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 


summary:  This  axmounces  the 
availability  of  the  FEIS  which  assesses 
the  potential  environmental  impacts  of 
the  design,  construction,  operation  and 
closure  of  a  facility  to  destroy  the 
chemical  agent  and  munitions  currently 
stored  at  the  Pueblo  Chemical  Depot. 
The  FEIS  examines  the  potential 
environmental  impacts  of  the  following 
destruction  facility  alternatives:  (1) 
Baseline  incineration  facility;  (2) 
modified  baseline  incineration  facility; 
(3)  neutralization  followed  by 
supercritical  water  oxidation;  (4) 
neutralization  followed  by 
biodegradation  (preferred  alternative); 
and  (5)  no  action  (i.e.,  continued  storage 
of  chemical  munitions  at  Pueblo 
Chemical  Depot).  Although  the  no 
action  alternatives  is  not  viable  under 
Public  Law  99-145  (Department  of 
Defense  Authorization  Act  of  1986),  it 


was  analyzed  to  provide  a  comparison 
with  the  proposed  action. 
DATES:  The  waiting  period  on  the  FEIS 
will  end  30  days  after  publication  of  the 
notice  of  availability  in  the  Federal 
Register  by  the  U.S.  Environmental 
Protection  Agency. 
ADDRESSES:  To  obtain  copies  of  the 
FEIS.  contact  the  Program  Manager  for 
Chemical  Demilitarization,  Public 
Outreach  and  Information  Office 
(ATTN:  Ms.  Sandra  Clawson-Freeo), 
Building  E^585,  Aberdeen  Proving 
Ground.  Maryland  21010-4005. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Clawson-Freeo  at  410-^36-1479, 
by  fax  at  410-436-5122,  by  electronic 
mail  at  .Sandra. Clawson- 
Freeo@pmcd.apgea.army.mil  or  by  mail 
at  the  above  listed  address. 
SUPPLEMENTARY  INFORMATION:  In  its 
Record  of  Decision  on  February  26,  1988 
(53  FR  5816,  Februar\'  26.  1988)  for  the 
Final  Programmatic  Environmental 
Impact  Statement  on  the  Chemical 
Stockpile  Disposal  Program  (CSDP),  the 
Department  of  the  Army  selected  on-site 
disposal  by  incineration  at  all  eight 
chemical  munition  storage  sites  located 
within  the  continental  United  States  as 
the  method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  The 
Department  of  the  Army  published  a 
Notice  of  Intent  in  the  Federal  Register 
(65  FR  20140-41,  April  14,  2000)  which 
provides  notice  that,  pursuant  to  the 
National  Environmental  Policy  Act  and 
implementing  regulations,  it  was 
preparing  a  draft  site-specific  EIS  for  the 
Pueblo  Chemical  Agent  Disposal 
Facility.  The  Department  of  the  Army 
published  a  Draft  EIS  to  assess  the  site- 
specific  health  and  environmental 
impacts  of  on-site  disposal  of  the 
chemical  agents  and  munitions  stored  at 
the  Pueblo  Chemical  Depot  on  May  11, 
2001  (66  FR  24136).  All  public 
comments  received  on  the  Draft  EIS 
have  been  addressed  in  the  FEIS. 

The  Program  Manager  for  Assembled 
Chemical  Weapons  Assessment  (ACWA) 
is  preparing  a  separate  EIS.  The  ACWA 
EIS  is  for  follow-on  pilot  testing  of  the 
ACWA  program  pursuant  to  the  process 
established  by  Congress  in  Public  Laws 
104-208  and  105-261.  The  ACWA  EIS 
is  distinct  from  this  FEIS  for  the  Pueblo 
Chemical  Depot  in  that  its  emphasis  is 
on  the  feasibility  of  pilot  testing  one  or 
more  of  the  ACWA  technologies  at  one 
or  more  sites.  One  of  the  four  sites 
evaluated  in  the  ACWA  EIS  is  the 
Pueblo  Chemical  Depot.  The  ACWA  EIS 
does  not  specifically  address  the  use  of 
a  full-scale  facility  to  accomplish 
destruction  of  the  inventory  stored  at 
Pueblo.  Information  provided  by  the 
ACWA  program  concerning  th& 


neutralization  technologies  provides  the 
basis  for  analysis  of  the  neutralization 
technologies  and  comparison  with 
incineration  is  this  site-specific  FEIS  for 
stockpile  destruction  at  Pueblo.  This 
Program  Manager  for  Chemical 
Demilitarization  FEIS  and  the  ACWA 
EIS  serve  complementary  but  distinct 
purposes.  This  FEIS  continues  the 
process  that  began  with  Congress 
established  the  Program  Manager  for 
Chemical  Demilitarization  in  1985. 

A  decision  on  which  of  the 
alternatives  will  be  implemented  in 
carrying  out  destruction  of  the  chemical 
munitions  at  Pueblo  will  be  made  by  the 
Defense  Acquisition  Board  (DAB) 
through  a  process  that  will  consider  a 
wide  range  of  factors.  The  factors 
include,  but  are  not  limited  to, 
environmental  considerations,  laws  and 
regulations,  mission  needs  (at  Pueblo  as 
well  as  from  a  national  perspective), 
implications  for  compliance  with  the 
Chemical  Weapons  Convention,  budget 
considerations,  schedule,  public 
concerns,  and  political  concerns. 

A  Record  of  Decision  will  be  made 
following  the  end  of  the  30-day  review 
period. 

Dated:  April  1,2002. 
Raymond ).  Fatz. 

Deputy  Assistant  Serrctcin-  of  the  Army, 
lEnvironment.  Sofetvand Occupational 
Health).  OASA  llFrEl. 
!FR  Doc.  02-9266  Filed  4-16-02;  8:45  am) 

BILLING  CODE  3710-0»-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office  ' 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  17, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen  _F.lowbar;Lee@omh. eop.gov. 

SUPPLEMENTARY  INfORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
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that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
wfould  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutor\'  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  April  11.  2002. 

John  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Application  for  Improving 
Literacy  Tlurough  School  Libraries  Grant 
Program. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,500. 

Burden  Hours:  45,000. 

Abstract:  The  purpose  of  the  program 
is  to  improve  student  literacy  skills  and 
academic  achievement  by  providing 
increased  access  to  up-to-date  library 
materials,  a  well-equipped, 
technologically  advanced  school  library 
media  center  and  well-trained 
professionally  certified  school  librarv' 
media  specialists. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary- 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 


should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIOJMGlssues&ed.gov  or 
faxed  to  202-708-9346.  Please  specif>' 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
Internet  address  Kathy. Axifmed. gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  02-9262  Filed  4-16-02;  8:45  am) 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS07-02ID14323] 

Plant  Wide  Assessments 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  availability  of 
solicitation  for  awards  of  financial 
assistemce. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  Idaho  Operations  Office 
(ID)  is  seeking  cost  shared  applications 
for  plant-wide  assessments  that  will 
lead  to  substantial  improvements  in 
industrial  energy  efficiency,  enhanced 
competitiveness  and  reduced 
envirormiental  impacts.  The  objective  is 
to  continue  industry'  participation  in  the 
Industry  of  the  Future  (lOF)  Plant-Wide 
Opportunity  Assessment  Program.  The 
industrial  sites  at  which  the  assessment 
is  conducted  must  fall  within  the  Office 
of  Industrial  Technologies  (OIT) 
Industry  of  the  Future  strategy  areas. 
These  include;  Forest  Products. 
Chemicals,  Petroleum  Refining,  Steel. 
Aluminum,  Metal  Castings.  Qlass, 
Mining,  and  Agriculture. 
DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-02iDl4323  will  be  on 
or  about  April  9,  2002,  The  deadline  for 
receipt  of  applications  is  June  6.  2002. 
at  3  p.m.  MDT. 

ADDRESSES:  The  solicitation  will  be 
available  in  its  full  text  on  the  Internet 
by  going  to  the  DOE's  Industry- 
Interactive  Procurement  System  (IIPS)  at 
the  following  URL  address:  http://e- 
center.doe.gov.  This  will  provide  the 
medium  for  disseminating  solicitations 
and  amendments  to  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  applications 
in  a  paperless  environment.  Completed 


applications  are  required  to  be 
submitted  via  IIPS.  ,\n  UPS  "User  Guide 
for  Contractors"  can  be  obtained  on  the 
IIPS  Homepage  and  then  click  on  the 
"Help"  button  Questions  regarding  the 
operation  of  IIPS  mav  be  e-mailed  to  the 
IIPS  Help  Desk  at  UPS  HelpDesk^e- 
center.doe.gov 

FOR  FURTHER  INFORMATtON  CONTACT: 
Trudy  Harmel.  Contract  Specialist  at 
harmelta<e>id. doe.gov.  or  Dallas  L. 
Hoffer.  Contracting  Officer  at 
hofferdl@id.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Information  about  the  Office  of 
Industrial  Technologies  Bes*  Practices 
Program  can  be  found  at  http:// 
wwvi.oit.doe.gov/hestpractjces.  The  lOF 
industry-specific  vision  documents  and 
technology  roadmaps  are  available  at 
http://wvin\-. oit.doe.gov/  under 
individual  lOF  program  areas 

DOE  anticipates  making  7  to  9 
cooperative  agreement  awards,  with 
total  estimated  DOE  funding  of  up  to 
$900K,  with  no  individual  award  to 
exceed  $100,000  and  a  project  period  of 
no  more  than  one  year.  A  minimum 
50%  non-federal  cost  share  is  required. 
Only  industrial  "end-users"  are  eligible 
to  submit  project  proposals.  "End- 
users"  are  defined  as  those  companies 
who  own  and  operate  the  facility  that  is 
the  focus  of  the  assessment.  In  addition 
to  end-user  participation,  a  project  team 
may  involve  other  partners  including, 
but  not  limited  to.  design  and 
consulting  engineering  firms, 
manufacturers,  distributors,  utilities, 
energy  service  companies,  state  energy 
offices,  research  institutions,  etc  The 
statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  L.  93-577). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  this  program 
is  81. 086 

Issued  in  Idaho  Falls  on  April  9.  2002. 
R.].  Hoyles, 

Director.  Procurement  Senices  Division. 
|FR  Doc.  02-9275  Filed  4-16-02:  8:45  am) 

BtLUNG  CODE  6450-01-*' 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

[BPA  File  No.  GI-02] 

Proposed  Adjustment  to  tt>e  ACS-02 
Generation  lmt>alance  Service  Rate 

agency:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 
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action:  Notice  of  Proposed  Adjustment 
to  tiie  Rate  for  Generation  Imbalance 
Service,  Schedule  ACS-02. 

summary:  By  this  notice.  BPA's 
Transmission  Business  Line  (TBL) 
announces  its  proposal  to  revise  the 
ACS-02  Generation  Imbalance  Service 
rate  (rate)  found  in  its  2002 
Transmission  and  Ancillarv'  Service 
Rate  Schedules.  BPA  proposes  to 
eliminate  the  100  mills  per  kilowatthour 
minimum  rate  for  wind  resources  for 
imbalances  that  exceed  the  Generation 
Imbalance  Deviation  Band  and  where 
energy  delivered  in  a  schedule  hour  is 
less  than  the  energy  scheduled.  The 
revision  will  remove  an  impediment  to 
continued  development  of  wind 
resources  in  the  BPA  Control  Area. 
DATES:  A  proposed  schedule  for  the 
proceeding  is  supplied  in 
Supplementary  Information,  Section  I.B. 
Petitions  to  Intervene  must  be  received 
by  BPA  at  the  address  below  no  later 
than  12:00  noon  on  April  22,  2002.  All 
references  to  timelines  are  Pacific 
prevailing  time.  At  10:00  a.m.  on  April 
24,  2002,  a  scheduling  conference  will 
be  held  in  the  BPA  Rate  Hearing  Room 
to  discuss  the  proposed  schedule.  The 
rate  adjustment  proceeding  will  begin 
with  a  pre-hearing  conference  at  9:00 
a.m.  on  April  25,  2002.  Persons 
intending  to  intervene  in  the  proceeding 
as  a  party  must  appear  in  person  at  the 
pre-hearing  conference.  Written 
comments  by  non-party  participants 
must  be  received  by  BPA  no  later  than 
4:30  p.m.  May  28,  2002.  at  the  address 
below. 

ADDRESSES:  BPA  File  No.  GI-02.  BPA 
requests  that  all  comments  and 
documents  intended  to  become  a  part  of 
the  Official  Record  in  this  proceeding 
refer  to  this  file  number. 

Persons  wishing  to  become  a  party  to 
the  proceeding  must  notify  BPA  in 
writing  of  their  intention  to  do  so. 
Petitions  to  Intervene  as  a  party  in  the 
proceeding  must  be  submitted  to  Judy 
Cornish,  Hearing  Clerk — L-7. 
Bonneville  Power  Administration.  P.O. 
Box  3621.  905  NE  11th  Ave..  Portland, 
OR.  97208-3621.  In  addition, 
petitioners  must  concurrently  serve  a 
copy  of  their  Petition  to  Intervene  on 
BPA's  Office  of  General  Counsel, 
directed  to  Eric  H.  Carter,  Bonneville 
Power  Administration.  Office  of  General 
Counsel— LT-7,  P.O.  Box  3621,  905  NE. 
nth  Ave.,  Portland,  OR,  97208-3621. 

Written  comments  must  be  submitted 
to  BPA  Communications — KC-7, 
Comments,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  Comments  may 
also  be  sent  by  facsimile  to  (503)  230- 
3285,  or  by  e-mail  to  comment<Sbpa.gov. 


The  pre-hearing  conference  on  April 
25,  2002,  will  be  held  in  the  BPA  Rate 
Hearing  Room,  2nd  Floor,  Room  223, 
911  NE  nth  Ave.,  Portland,  Oregon. 
The  Hearing  Officer  will  establish  a 
final  schedule  at  the  pre-hearing 
conference.  During  or  after  the  pre- 
hearing conference  the  Hearing  Officer 
will  also  issue  orders  addressing  special 
rules  of  practice  to  govern  the 
proceedings,  document  handling,  and 
discovery. 

BPA's  Initial  Proposal  to  revise  the 
rate  will  be  provided  at  the  April  24th 
scheduling  conference  and  at  the  April 
25th  pre-hearing  conference  and  will  be 
available  for  public  viewing  after  that 
date  at  BPA's  Public  Information  Center, 
BPA  Headquarters  Building,  1st  Floor, 
905  NE  11th  Avenue,  Portland.  Oregon. 
The  documents  will  also  be  available  on 
BPA's  Web  site  at 
n'U'w.transmission.bpa.gov/giratecase. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  related  to  this  proceeding 
may  also  be  obtained  by  telephone  at 
(503)  230-*413  or  toll  free  at  1-800- 
622-4519.  Ms.  Mary  A.  Dalton, 
Transmission  Rates  Manager,  is  the 
official  responsible  for  this  rate  case. 
Ms.  Dalton  may  be  contacted  at  P.O.  Box 
491,  5411  NE  Hwy  99,  Vancouver,  WA 
98663. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Part  I:  Introdurtion  and  Procedural 
Background 

A.  Relevant  Statutory  Provisions  Governing 
This  Rate  Proceeding 

B.  Proposed  Sciiedule  Concerning  This 
Rale  F*roceeding 

Part  II:  Purpose  and  Scope  of  Hearing 

A.  The  Circumstances  Necessitating 
.Adjustment 

B.  Scope 

C.  NEPA  Evaluation 

Part  III;  Public  Participation 

A.  Distinguishing  Between  "Participants" 
and  "Parties" 

B.  Petitions  for  Intervention 

C.  Developing  the  Record 

Part  IV:  Surmnary  of  the  Proposal 

Part  I — Introduction  and  Procedural 
Background 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  provides  that 
BPA  must  establish  and  periodically 
review  its  rates  so  that  they  are  adequate 
to  recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA.  Section  7(i)  of  the  Northwest 
Power  Act  requires  that  BPA's  rates  be 


established  based  on  the  record  in  a 
formal  hearing  (proceeding). 

By  this  notice,  BPA's  Transmission 
Business  Line  (TBL)  announces  its 
proposal  to  revise  the  ACS-02 
Generation  Imbalance  Service  rate  (rate) 
found  in  its  2002  Transmission  and 
Ancillary  Service  Rate  Schedules. 
Generation  Imbalance  Service  is  taken 
when  there  is  a  difference  between 
scheduled  and  actual  energy  delivered 
from  a  generation  resource  in  the  BPA 
Control  Area  during  a  schedule  hour. 
The  existing  Generation  Imbalance 
Service  rate  was  established  in  BPA's 
2002  Transmission  and  Ancillary 
Service  rate  proceeding  and 
subsequently  was  approved  by  the 
Federal  Energy  Regulaton,-  Commission 
(FERC)  for  use  during  the  October  1. 
2001  to  September  30.  2003  rate 
period.'  For  imbalances  outside  the 
Generation  Imbalance  Deviation  Band, 
the  current  rate  charges  the  greater  of:  (i) 
BPA's  incremental  cost  for  energy,  plus 
10  percent,  or  (ii)  100  mills  per 
kilowatthour  when  the  actual  energy 
delivered  from  a  resource  in  a  schedule 
hour  is  less  than  the  energy  scheduled 
for  that  hour.  The  100  mills  per 
kilowatthour  minimum  rate  is  designed 
to  encourage  accurate  scheduling  by 
generators.  TBL  proposes  to  eliminate 
the  100  mills  per  kilowatthour 
minimum  rate  when  applying  the  rate  to 
wind  generation  resources  because  wind 
generators  are  not  currently  able  to 
accurately  schedule  their  output  during 
each  delivery'  hour.  This  proposed 
change  will  result  in  the  Generation 
Imbalance  Service  rate  for  wind 
resource  imbalances  outside  the 
Deviation  Band  being  BPA's 
incremental  cost  for  energy  plus  10 
percent  when  delivered  energy  in  an 
hour  is  less  than  scheduled  energy.  All 
other  aspects  of  the  existing  Generation 
Imbalance  Service  rate  are  unchanged. 

A.  Relevant  Statutory  Provisions 
Governing  This  Rate  Proceeding 

Section  7  of  the  Northwest  Power  Act, 
16  U.S.C.  839e,  contains  a  number  of 
general  directives  that  the  BPA 
Administrator  must  consider  in 
establishing  rates  for  the  sale  of  electric 
energy  and  transmission  capacity.  In 
particular,  section  7(a)(1),  16  U.S.C. 
839e{a)(l),  provides  in  part  that: 

Such  rates  shall  be  established  and,  as 
appropriate,  revised  to  recover,  in  accordance 
with  sound  business  principles,  the  costs 
associated  with  the  acquisition,  conservation, 
and  transmission  of  electric  power,  including 
the  amortization  of  the  Federal  investment  in 
the  Federal  Columbia  River  Power  Svstem 


'  FERC  later  approved  BPA's  request  to  accelerate 
the  effective  date  to  July  1.  2001. 
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(including  irrigation  costs  required  to  be 
repaid  out  of  power  revenues)  over  a 
reasonable  period  of  years  and  the  other  costs 
and  expenses  incurred  by  the  Administrator 
pursuant  to  this  Act  and  other  provisions  of 
law. 

Rates  established  by  BPA  are  effective 
on  an  interim  or  final  basis  when 
approved  by  the  Federal  Energy 
Regulatorv  Commission  (FERC).  16 
U.S.C.  839e(a)(2).  In  addition  to  the 
Northwest  Power  Act,  BPA  ratemaking 
is  governed  by  the  Federal  Columbia 
River  Transmission  System  Act.  16 
U.S.C.  838  ef  seq..  and  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825  ef  seq.  The 
Federal  Power  Act.  16  U.S.C. 
212(i)(l)(B)(ii),  provides  additional 
guidance  regarding  BPA's  ratemaking. 

Section  7(1)  of  the  Northwest  Power 
Act.  16  U.S.C.  839e(i).  requires  that 
BPA's  rates  be  established  according  to 
certain  procedures.  These  procedures 
include  issuance  of  a  Federal  Register 
Notice  announcing  the  proposed  rates; 
one  or  more  hearings:  the  opportunity  to 
submit  written  views,  supporting 
information,  questions,  or  arguments: 
and  a  decision  by  the  Administrator 
based  on  the  record  developed  during 
the  hearing  process. 

This  proceeding  is  governed  by  the 
Procedures  Governing  Bonneville  Power 
Administration  Rate  Hearings  (BPA's 
Procedures).  51  FR  7611  (March  5. 
1986).  which  implement  and  expand 
upon  these  statutorv'  requirements. 

Pursuant  to  Rule  ■1010.3(c)  of  BPA's 
Procedures,  this  hearing  will  be 
conducted  as  a  90-day  Expedited  Rate 
Proceeding  under  section  1010.10  of 
BPA's  Procedures.  The  expedited 
procedures  will  be  used  rather  than  the 
procedures  for  General  Rate  Proceedings 
(Rule  1010.9),  which  are  intended  for 
use  when  the  Administrator  proposes  to 
revise  all,  or  substantially  all.  of  BPA's 
wholesale  power  and  transmission  rates. 

The  Administrator  has  elected  to  do 
an  expedited  rate  procedure  because 
this  proceeding  is  limited  in  scope, 
involves  the  revision  of  a  single  rate. 
and  the  rate  revision  adopted  as  a  result 
of  this  proceeding,  if  any,  will  be  in 
effect  for  one  year,  the  remainder  of  the 
current  rate  period  for  BPA's  2002 
Transmission  and  Ancillary  Services 
Rate  Schedules.  A  90-day  rate 
proceeding  will  be  adequate  to  develop 
a  full  and  complete  record,  and  receive 
public  comment  and  argument  related 
to  the  proposed  rate,  upon  which  the 
Administrator  will  establish  the  final 
rate. 

B.  Proposed  Schedule  Concerning  This 
Rate  Proceeding 

BPA  expects  to  issue  a  final  Record  of 
Decision  related  to  this  rate  revision  on 


July  15,  2002.  The  following  proposed 
schedule  is  provided  for  informational 
purposes.  The  Hearing  Officer  will 
establish  a  final  schedule  at  the  pre- 
hearing conference. 


Date 


Action 


April  22   Deadline  for  Petitions  to  Inter- 

:      vene  (Noon) 

April  24  Scheduling  Conference 

April  25  1  Pre-hearlng  Conference  and 

Filing  of  BPA  s  Direct  Case 

May  10    Parties  File  Direct  Cases 

May  28   Close  of  Participant  Com- 
ments. 

May  31    Litigants  File  Rebuttal  Testi- 
mony. 

June  13    Cross-Examination. 

June  18    Initial  Briefs  Filed 

June  28    BPA  Files  Draft  Record  ol  De- 
cision ■ 


July  8    Parties  File  Briefs  on  Excep- 
tions, if  applicable. 

July  15    Administrator  Issues  Final 

Record  of  Decision 

•Pursuant  to  1010.10(c)  of  BPAs  Proce- 
dures, oral  argument  will  not  be  heard  in  ex- 
pedited rate  proceedings  unleess  all  parties 
agree  to  subfitute  Oral  Arugment  for  a  brief  on 
exceptions 

The  procedural  schedule  established 
for  Docket  No.  Gl-02  will  provide  an 
opportunity  for  interested  persons  to 
review  BPA's  proposed  rate  adjustment, 
to  participate  in  the  rate  hearing,  and  to 
submit  oral  and  written  comments. 

Part  II — Purpose  and  Scope  of  Hearing 

The  purpose  of  the  hearing  vs  to  revise 
the  ACS-02  Generation  Imbalance 
Service  charge  under  BPA's  2002 
Transmission  and  Ancillary  Service 
Rate  Schedules.  BPA  proposes  to 
eliminate  the  100  mills  per  kilowatthour 
minimum  rate  for  wind  resources  for 
imbalances  that  exceed  the  Generation 
Imbalance  Deviation  Band  and  where 
energv  delivered  in  a  schedule  hour  is 
less  than  the  energy  scheduled. 

A.  The  Circumstances  Necessitating 
Adjustment 

TBL's  ACS-02  Ancillary'  Services  and 
Control  Area  Services  Rate  Schedule 
includes  a  Control  Area  Service  Rate  for 
Generation  Imbalance  Service  [see  ACS- 
02.  Section  III.B).  The  current  ACS-02 
Generation  Imbalance  Service  rate 
schedule  charges  the  greater  of  BPA's 
incremental  cost  plus  10  percent  or  100 
mills  per  kilowatthour  for  imbalances 
outside  the  Deviation  Band  when  the 
actual  energy  delivered  from  a  resource 
in  a  schedule  hour  is  less  than  the 
energ>^  scheduled  for  that  hour.  The  100 
mills  per  kilowatthour  minimum  charge 
is  designed  to  encourage  generators  to 
operate  their  resources  so  that  the 
difference  between  scheduled  and 
actual  energy  delivered  is  within  the 


Deviation  Band.  Wind  resource 
developers  and  operators  assert  that 
thev  are  not  able  to  operate  their 
resources  to  schedule  with  sufficient 
accuracy  to  avoid  incurring  substantial 
Generation  Imbalance  Sen-ice  charges, 
and  thus,  wind  resources  cannot 
respond  to  this  rate  design.  TBL's 
proposal  to  eliminate  the  100  mills  per 
kilowatthour  minimum  rate  for  wind 
resources  in  the  ACS-02  Generation 
Imbalance  Ser\'icp  rate  would  result  in 
the  rate  for  these  imbalances  being 
BPA's  incremental  cost  plus  10  percent 

B.  Scope 

This  section  provides  guidance  to  the 
Hearing  Officer  as  to  those  matters  that 
are  within  the  scope  of  this  transmission 
rate  proceeding  and  those  that  are 
outside  the  scope  of  this  proceeding 

Pursuant  to  Rule  1010.3(f)  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hearing  Officer  to  limit  the  scope  of 
this  hearing  to  the  rate  adjustment 
proposed  herein.  No  other  issues  will  be 
considered  in  this  proceeding,  including 
without  limitation:  (1)  Issues  related  to 
any  other  rates  adopted  in  BPA's  2002 
Transmission  and  Ancillarv  Senice 
rates  proceeding:  (2)  other  rates  within 
the  ACS-02  rate  schedule:  (3)  aspects  of 
the  existing  Generation  Imbalance 
Service  rate  other  than  those  relating  to 
the  rate  adjustment  proposed  herein:  (4) 
the  General  Rate  Schedule  Provisions: 
(5)  revenue  requirements:  (6)  rate  design 
issues:  (7)  segmentation  studies;  and  (8) 
transmission  rate  studies  or  other  rate 
issues.  Further,  no  issues  relating  to 
BPA's  Open  Access  Transmission  Tariff 
will  be  considered  in  this  proceeding. 
The  Hearing  Officer  will  interpret  the 
scope  of  this  proceeding  in  the 
narrowest  possible  manner. 

C  \EPA  Evaluation 

BPA  has  assessed  the  potential 
environmental  effects  of  its  rate 
proposal,  as  required  by  the  National 
Environmental  Policy  Art  (NEP.'M.  In 
the  Business  Plan  Environmental  Impact 
Statement  (Business  Plan  EIS)  BPA 
evaluated  the  environmental  impacts  of 
a  range  of  business  structure  alternatives 
that  included,  among  other  things, 
various  combinations  of  rate  designs 
and  resulting  rate  levels  for  BPA's 
transmission  ser\'ices.  In  .August  1995. 
the  BPA  Administrator  issued  a  Record 
of  Decision  (Business  Plan  ROD)  that 
adopted  the  Market-Driven  .Mternative 
from  the  Business  Plan  Final  EIS 
completed  in  June  1995.  In  the  Business 
Plan  ROD.  the  Administrator  committed 
to  avoid  the  environmental  impacts 
from  new  generation  resources  by  not 
discouraging  renewable  resources.  This 
rate  proposal  would  reduce  the 
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additional  environmental  impacts 
associated  with  non-renewable 
resources,  and  it  would  remove  the 
unintended  burden  BPA's  current 
Generation  Imbalance  Service  rate 
structure  imposes  on  wind  resources. 
The  impacts  from  these  actions  were 
examined  in  the  Business  Plan  EIS. 
Therefore,  BPA  expects  the  proposal  to 
revise  the  ACS-02  rate  for  CJeneration 
Imbalance  Service  under  BPA's  2002 
Transmission  and  Ancillary  Service 
Rate  Schedules  will  fall  within  the 
scope  of  the  Market-Driven  Alternative 
that  was  evaluated  in  the  Final  Business 
Plan  EIS  and  adopted  in  the  Business 
Plan  ROD. 

Part  III — Public  Participation 

A.  Distinguishing  Between  Participants 
and  Parties 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  its 
ratemaking  hearings.  Apart  from  the 
formal  hearing  process,  BPA  will 
receive  comments,  views,  opinions,  and 
information  from  "participants."  who 
are  defined  in  the  BPA  Procedures  as 
persons  who  may  submit  comments 
without  being  subject  to  the  duties  of.  or 
having  the  privileges  of.  parties. 
Participants'  written  comments  will  be 
made  part  of  the  official  record  and 
considered  by  the  Administrator. 
Participants  are  not  entitled  to 
participate  in  the  pre-hearing 
conference,  may  not  cross  examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  documents,  and 
are  not  subject  to  the  same  procedural 
requirements  as  parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  BPA  on  or  before  May  28, 
2002.  Participants'  written  views, 
supporting  information,  questions,  and 
arguments  should  be  submitted  to  the 
Hearing  Clerk  at  the  address  listed  in 
the  ADDRESSES  section  of  this  Notice. 

The  second  category  of  interest  is  that 
of  a  "partv"  as  defined  in  Rules  1010.2 
and  1010.4  of  the  BPA  Procedures.  51 
FR  7611  (1986).  Parties  may  participate 
in  any  aspect  of  the  hearing  process 
after  intervening  in  the  proceeding  as 
provided  below. 

B.  Petitions  for  Intervention 

Persons  wishing  to  become  a  party  to 
BPA's  rate  proceeding  must  notify  BPA 
in  writing  of  their  interest.  Petitioners 
may  designate  no  more  than  two 
representatives  upon  whom  service  of 
documents  will  be  made.  Petitions  to 
Intervene  shall  state  the  name  and 
address  of  the  person  requesting  party 
status  and  the  person's  interest  in  the 
hearing.  Petitioners  must  also  explain 


their  interest  in  the  outcome  of  the 
hearing  in  sufficient  detail  to  permit  the 
Hearing  Officer  to  determine  whether 
they  have  a  relevant  interest  in  the 
hearing  to  be  a  party.  Finally, 
petitioners  must  state  whether  they 
intend  to  file  a  brief  on  exceptions. 

Petitions  to  Intervene  as  a  party  in  the 
rate  proceeding  are  due  to  the  Hearing 
Officer  by  12  noon  on  April  22,  2002. 
Petitions  to  Intervene  should  be  directed 
to  the  Hearing  Clerk  at  the  address 
specified  in  the  ADDRESSES  section  of 
this  Notice.  A  copy  of  the  petition  shall 
be  served  upon  BPA's  Office  of  General 
Counsel  at  the  address  specified  in  the 
ADDRESSES  section  of  this  Notice. 

Pursuant  to  Rule  1010.1(d)  of  the  BPA 
Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  a  Petition  to  Intervene  be 
filed  and  served  24  hours  before  the  pre- 
hearing conference.  Any  opposition  to  a 
Petition  to  Intervene  may  instead  be 
made  orally  at  the  pre-hearing 
conference.  Any  party,  including  BPA, 
may  oppose  a  Petition  to  Intervene. 
Persons  who  have  been  denied  party 
status  in  any  past  BPA  rate  proceeding 
shall  continue  to  be  denied  party  status 
unless  they  establish  a  significant 
change  of  circumstances.  The  Hearing 
Officer  will  rule  on  all  timely  Petitions 
to  Intervene  at  the  pre-hearing 
conference.  Late  interventions  are 
strongly  disfavored.  Oppositions  to  an 
untimely  Petition  to  Intervene  shall  be 
filed  and  served  on  BPA  within  two 
days  after  service  of  the  untimely 
petition. 

C.  Developing  the  Record 

The  hearing  record  will  include, 
among  other  things,  the  transcripts  of 
the  hearing,  written  materials  entered 
into  the  record  by  BPA  and  the  parties, 
written  comments  from  participants  and 
other  materials  accepted  into  the  record 
by  the  Hearing  Officer.  The  Hearing 
Officer  will  then  review,  supplement  (if 
necessarv)  and  certifv'  the  record  to  the 
BPA  Administrator  for  decision. 

The  Hearing  Officer,  at  his  discretion, 
may  schedule  reasonable  opportunity 
for  cross-examination  following 
completion  of  the  filing  of  all  parties 
and  BPA's  direct  cases,  and  rebuttal 
testimony.  Parties  will  have  the 
opportunity  to  file  initial  briefs  at  the 
close  of  the  evidentiary  portion  of  the 
hearing.  Parties  may  file  briefs  on 
exceptions,  or  if  all  parties  have 
previously  agreed,  oral  argument  may  be 
substituted  for  briefs  on  exceptions.  If 
oral  argument  is  scheduled  in  lieu  of 
briefs  on  exceptions,  the  argument  will 
be  transcribed  and  made  part  of  the 
record.  After  the  close  of  the  hearing, 
and  following  submission  of  initial 


briefs,  BPA  will  issue  a  Draft  Record  of 
Decision  (ROD). 

The  Administrator  will  develop  the 
final  rate  for  Generation  Imbalance 
Service  based  on  the  entire  record, 
docimients  prepared  pursuant  to  the 
National  Environmental  Policy  Act  and 
other  statutes  and  such  other  material  or 
information  as  may  have  been  submitted 
to  or  developed  by  the  Administrator. 
The  basis  for  the  final  adjustment  will 
be  expressed  in  the  Administrator's 
Final  ROD,  which  shall  be  issued  July 
15,  2002.  The  Administrator  will  serve 
copies  of  the  Final  ROD  on  all  parties 
and  will  file  the  final  proposed  rate 
adjustment,  together  with  the  record, 
with  the  Federal  Energy  Regulatory 
Commission  for  confirmation  and 
approval. 

BPA  must  continue  to  meet  with 
customers  in  the  ordinary*  course  of 
business  during  the  rate  proceeding.  To 
comport  with  section  1010.7  of  BPA's 
Procedural  Rules  on  ex  parte 
communications,  BPA  will  provide 
notice  of  meetings  involving  rate 
proceeding  issues  to  provide  an 
opportunity  for  participation  by  all 
parties  to  the  proceeding.  Such  meetings 
may  be  held  on  short  notice  and  parties 
should  be  prepared  to  devote  necessary 
resources  to  fully  participate  in  ever>' 
aspect  of  the  rate  proceeding. 

Part  rV— Summary  of  the  Proposal 

BPA  proposes  to  revise  the  rate  for 
Generation  Imbalance  Ser\'ice  by 
eliminating  the  100  mills  per 
kilowatthour  floor  rate  when  actual 
energy  is  less  than  scheduled  energy  for 
wind  generation  resources.  The  revision 
will  remove  an  impediment  to 
continued  development  of  wind 
resources  in  the  BPA  Control  Area. 

Below  is  the  proposed  adjustment  to 
the  Generation  Imbalance  Service  rate. 
The  proposed  revision  to  the  rate  is  the 
addition  of  the  second  sentence  in  the 
first  paragraph  of  section  IlI.B.l.b.(i), 
below  (in  italics).  All  capitalized  terms 
have  the  meaning  accorded  them  in 
TBL's  Open  Access  Transmission  Tariff 
and  2002  Transmission  and  Ancillary 
Service  Rate  Schedules.  TBL  intends  to 
seek  FERC  approval  of  the  revised  rate 
beginning  October  1,  2002  and  intends 
the  revised  rate  to  remain  in  effect  until 
September  30,  2003,  the  expiration  date 
of  BPA's  2002  Transmission  and 
Ancillary  Service  Rate  Schedules. 

Schedule  ACS-02  Ancillary  Services 
and  Control  Area  Services  Rate 

Section  HI.  Control  Area  Service  Rates 

B.  Generation  Imbalance  Service 

The  rates  below  apply  to  generation 
resources  in  the  BPA  Control  Area  if 
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Generation  Imbalance  Service  is 
provided  for  in  an  interconnection 
agreement  or  other  arrangement. 
Generation  Imbalance  Service  is  taken 
when  there  is  a  difference  between 
scheduled  and  actual  energy  delivered 
from  generation  resources  in  the  BPA 
Control  Area  during  a  schedule  hour. 
The  rates  for  this  service  differ 
depending  upon  whether  the  Generation 
Imbalance  occurs  within  the  Generation 
Imbalance  Deviation  Band  or  outside 
the  Generation  Imbalance  Deviation 
Band.  The  Generation  Imbalance 
Deviation  Band  is  +  or  - 1.5%  of  the 
scheduled  amount  of  energy,  or  2  M\V, 
whichever  is  larger  (absolute  value). 

1 .  Rates 

a.  For  Imbalance  Within  the  Generation 
Imbalance  Deviation  Band 

BPA-TBL  will  maintain  a  deviation 
account  showing  the  net  Generation 
Imbalance  (the  sum  of  positive  and 
negative  deviations  from  schedule  for 
each  hour).  Return  energy  must  be 
scheduled  to  bring  the  deviation 
account  balance  to  zero  each  month. 
BPA-TBL  will  designate  the  hours  and 
amounts  of  return  energy-  for  each  hour 
that  will  be  scheduled,  the  customer 
shall  make  the  arrangements  and  submit 
the  schedule  for  the  balancing 
transaction. 

b.  For  Imbalance  Outside  the  Generation 
Imbalance  Deviation  Band 

i.  When  energy  delivered  in  a 
schedule  hour  by  the  generation 
resource,  not  including  wind  generatiorr 
resources,  is  less  than  the  energy 
scheduled,  the  charge  will  be  the  greater 
of:  (I)  BPA's  incremental  cost  plus  10%. 
or  (ii)  100  mills  per  kilowatthour.  When 
energy  delivered  in  a  schedule  hour  by 
a  wind  generation  resource  is  less  than 
the  energy  scheduled,  the  charge  will  be 
BPA 's  incremental  cost  plus  10%. 

BPA's  incremental  cost  will  be  based 
cfh  an  hourly  energy  index  in  the  PNW. 
if  one  exists.  If  one  does  not  exist,  an 
alternative  index  will  be  based  on:  The 
Dow-Jones  Mid-Columbia,  California 
PX,  or  NYMEX  Mid-Columbia  index 
prices.  On  September  30  each  year. 
BPA-TBL  will  post  on  the  OASIS  the 
index  to  be  used  for  the  ensuing  fiscal 
year. 

ii.  When  energy  delivered  by  the 
generation  resource  is  greater  than  the 
scheduled  amount,  a  credit  equal  to 
90%  of  BPA's  decremental  cost  may  be 
given  for  deviations. 

2.  Billing  Factors 

For  each  hour  a  Generation  Imbalance 
occurs,  the  Billing  Factor  for  the  rates 
specified  in  section  l.b.  for  Imbalance 


Outside  the  Generation  Imbalance 
Deviation  Band,  is: 

a  The  amount  of  energy  that  the 
customer  delivers,  in  kilowatthours,  less 
than  the  lower  limit  of  the  Generation 
Imbalance  Deviation  Band,  or 

b.  The  amount  of  energy  the  customer 
delivers,  in  kilowatthours,  in  excess  of 
the  upper  limit  of  the  Generation 
Imbalance  Deviation  Band.  No  credit 
will  be  given  for  an  energy  difference  if: 
(a)  The  imbalance  was  an  Intentional 
Deviation  (as  determined  bv  BPA-TBL): 
or  (b)  the  Federal  System  was  in  a  Spill 
Condition  at  any  time  during  the  month. 

Issued  in  Portland,  Oregon,  this  3rd  day  of 
.'\prii.2002. 
Stephen  ).  Wright. 

Administmtorand  Chief  Exerutive  Officer, 
Bunncvillf  Po»vr  Administration. 
|FR  Doc.  02-9274  Filed  4-lfi-02:  8:45  am] 

BILLING  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-048] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

April  11.2002 

Take  notice  that  on  April  5.  2002. 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  one  IPLS  Service        j 
Agreement  and  a  description  of  the 
essential  conditions  involved  in 
agreeing  to  a  Negotiated  Rate 
Arrangement.  ANR  requests  that  the 
Commission  approve  the  Negotiated 
Rate  Arrangements  to  be  retroactively 
effective  on  May  1,  2002. 

ANR  states  that  the  filed  Negotiated 
Rate  Arrangement  reflects  a  negotiated 
rate  between  ANR  and  AEP  Energy 
Services,  Inc.  for  transportation  sen'ice. 
under  one  transportation  agreement  for 
a  period  to  be  effective  beginning  May 
1,  2002  for  a  primar>'  term  often  (10) 
years  thereafter. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ}-  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
\^^^^^.  fere,  gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

Linwood  A.  Watson.  )r,, 

Deputy  Secretan' 

|FR  Doc  02-9200  Filed  4-lfi-02;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-1 4-000] 

Bridgeline  Gas  Distribution  LLC: 
Notice  of  Petition  for  Rate  Approval 

April  n,  2002 

Take  notice  that  on  March  29,  2002, 
Bridgeline  Gas  Distribution  LLC 
(Bridgeline)  filed  pursuant  to  .section 
284  123(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
the  proposed  rates  as  fair  and  equitable 
for  transportation  and  storage  ser\'ices 
performed  under  section  311  of  the 
Natural  Gas  Policy  Act  of  197f\  (NGPA). 
Bridgeline  proposes  an  effective  date  of 
March  29.  2002 

Bridgeline  states  that  it  is  a  local 
distribution  company  with  a  blanket 
certificate  issued  in  Docket  No.  CP93- 
190  authorizing  it  to  engage  in  NGP.^ 
Section  311  ser\ices  as  if  it  were  an 
intrastate  pipeline.  Bridgeline  owns  and 
operates  transportation  and  storage 
facilities  in  the  State  of  Louisiana. 

Pursuant  to  section  284  123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  ser\'ice  The  Commission 
mav.  prior  to  the  expiration  of  the  150 
dav  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

.■\ny  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission.  888 
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First  Street,  NE.,  Washington  DC  20426. 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  with  the  Secretar>'  of  the 
Commission  on  or  before  April  26.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion' to 
intervene.  This  petition  for  rate 
approval  is  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
vreb  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-9287  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  6717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 42-000] 

Columbii^Gas  Transmission 
Corporation;  Notice  of  Application 

April  11,2002. 

Take  notice  that  on  April  5,  2002. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CP02-1 42-000.  an 
application,  pursuant  to  sections  7(b) 
and  (c)  of  the  Natural  Gas  Act  (NGA) 
and  part  157  of  the  Commission's 
Regulations  for  abandonment 
authorization  and  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  natural  gas  transmission 
facilities  in  Pennsylvania  to  provide 
firm  transportation  service  (FTS)  imder 
part  284  of  the  Commission's 
Regulations  for  Rock  Springs 
Generation,  LLC  (Rock  Springs)  and 
CED  Rock  Springs,  Inc.  (CEDRS) 
/  (together,  "Customer"),  all  as  more  fully 
^      set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  abandon  8.6 
miles  of  14-inch  pipeline  and  replace  it 
with  8.6  miles  of  24-inch  pipeline  in 


Chester  County,  Pennsylvania,  between 
its  Eagle  and  Downingtown  Compressor 
Stations.  It  is  stated  that  Columbia  will 
use  this  pipeline  to  transport  up  to 
270,000  Dekatherms  (dt)  per  day  of 
natural  gas  to  the  Customer's  power 
plant  to  be  located  in  Rock  Springs, 
Cecil  County.  Maryland,  in  order  to 
serve  the  fuel  requirements  of  the  power 
plant  and  to  serve  future  electric 
demand  requirements.  Columbia  states 
that  it  has  signed  contracts  with  Rock 
Springs  and  CEDRS  to  transport  gas  for 
a  term  of  20  years,  delivering  135,000  dt 
of  gas  per  day  to  each.  It  is  asserted  that 
the  replacement  of  the  line  will  enhance 
reliability  and  flexibility  for  Colimibia's 
existing  customers  through  the  creation 
of  additional  capacity  during  off-peak 
periods.  Columbia  will  make  deliveries 
to  the  Customer  using  "the  existing  Rock 
Springs  Meter  Station  which  was 
constructed  by  Columbia  under  the 
automatic  provisions  of  its  blanket 
certificate  and  paid  for  by  the  Customer. 

Columbia  estimates  the  cost  of  the 
project  at  $15,059,400  and  requests 
roUed-in  rate  treatment  for  the  cost, 
asserting  that  the  project  satisfies  the 
requirements  of  the  Commission's 
Pricing  Policy  Statement  for  new 
construction.  Columbia  requests  that  a 
certificate  be  issued  by  October  1,  2002, 
in  order  to  begin  service  by  April  1, 
2003. 

Any  questions  regarding  this 
application  should  be  directed  to 
Fredric  J.  George,  Certificates,  at 
(304)357-2359,  Columbia  Gas 
Transmission  Company,  P.O.  Box  1273, 
Charleston,  West  Virginia  25325-1273. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  2,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 


paper.  See  18  CFR  385.2001(aKl)(iii} 
and  the  Commission's  website  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  dociunents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Conunission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
"Applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community   . 
and  landov«ier  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9283  Filed  4-16-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-469-003  and  RP01-22- 
005] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

April  11.  2002. 

Take  notice  that  on  March  27.  2002, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  and  Appendix  B 
of  the  filing. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  January'  30,  2002  Order 
on  East  Tennessee's  Order  No.  637 
Settlement. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  official  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  acrnrdance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve,  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9291  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-056] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Negotiated  Rate  Filing 

April  11.  2002. 

Take  notice  that  on  April  4.  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  contracts 
between  Gulf  South  and  the  following 
company  for  disclosure  of  a  recently 
negotiated  rate  transaction.  As  shown 
on  the  contract.  Gulf  South  requests  an 
effective  date  of  April  1,  2002. 

Special  Negotiated  Rate  Between  Gulf 
South  Pipeline  Company,  LP  and  Reliant 
Entergy  Entex 

Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  ■;  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
v\,'ww. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  fink. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9289  Filed  4-16-02;  8:45  am) 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 29-000] 

Southern  LNG  Inc.;  Notice  of  Informal 
Settlement  Conference 

April  n.  2002. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  May  1.  2002 
commencing  at  10  am  at  the  offices  of 
the  Federal  Energy  Regulator,' 
Commission,  888  First  Street,  NE., 
Washington.  DC.  20426,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  issues  and  drafting 
possible  settlement  documents  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  anv  participant  as  defined 
by  18  CFR  385.l62rb).  is  invited  to 
attend.  Persons  wishing  to  become  a 
partv  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214) 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Daniel  R  Simon  (202)  208-1125. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

:FR  Doc    02-9293  Filed  4-16-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-069] 

Tennessee  Gas  Pipeline  Company: 
Notice  of  Negotiated  Rates 

April  11.  2002 

Take  notice  that  on  April  5,  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a  notice 
of  a  change  in  the  rates  for  the  October 
18.  2001  Negotiated  Rate  Agreement 
between  Tennessee  and  NJR  Energy 
Services  (Negotiated  Rate  Agreement) 
which  was  accepted  by  the  Commission 
in  Tennessee  Gas  Pipeline  Company,  97 
FERC  ^  61,248  (2001)  (November  30 
Order).  As  agreed  to  in  the  November  30 
Order.  Tennessee  is  providing  notice  of 
substitution  of  a  fixed  price  effective 
May  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulator.-  Commission. 
888  First  Street.  NT..  Washington.  DC 
20426,  in  accordance  with  sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc, gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary: 

|FR  Doc.  02-9288  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP02-225-0001 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  11.2002 

Take  notice  that  on  April  5,  2002, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  March  31,  2002: 

First  Revised  Sheet  No.  0 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  update  the  title  page  of 
Texas  Gas's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  reflect  a 
recent  change  in  organizational 
structure  and  reporting  responsibility. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  'Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  'e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

|FR  Dor.  02-9294  Filed  4-16-02;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP02-141-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

April  11,  2002. 

Take  notice  that  on  April  4.  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.  O.  Box  1396, 
Houston,  Texas  77251-1096.  filed  in 
Docket  No.  CP02-141-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  the  rules 
and  regulations  of  the  Federal  Energy 
Regulatory  Conrunission  (Commission), 
for  an  order  permitting  and  approving 
the  abandonment  by  sale  of  certain 
pipeline  facilities  known  as  the  South 
Texas  Pipeline  Facilities  located  in 
onshore  Texas  in  Bee,  Brooks.  DeWitt. 
Duval.  Goliad.  Hidalgo,  Jackson.  Jim 
Hogg.  Jim  Wells.  Kleberg.  LaSalle.  Live 
Oak,  McMuUen.  Nueces,  Refugio,  San 
Patricio,  Starr.  Victoria.  Wharton, 
Willacy,  and  Zapata  Counties,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
filing  may  be  viewed  on  the  web  at 
http://v^rww.rimswebl  .ferc.fed.us/ 
rims.q?rp2~intro  (call  202-208-2222  for 
assistance). 

Transco  states  that  it  proposes  to 
abandon  by  sale  to  Enbridge  Pipelines 
(Texas  Intrastate)  Inc.  (Enbridge).  an 
intrastate  pipeline  entity  not  affiliated 
with  Transco,  a  100  percent  interest  in 
the  South  Texas  Pipeline  Facilities. 
Transco  requests  that  the  ComLmission 
determine  that,  upon  sale  of  the  South 
Texas  Pipeline  Facilities  to  Enbridge, 


neither  the  facilities  nor  the  services 
provided  by  Enbridge  utilizing  the 
facilities  will  be  subject  to  the 
Commission's  Natural  Gas  Act 
jurisdiction. 

Transco  states  that  since  its  principal 
role  is  that  of  a  transporter,  it  no  longer 
requires  its  extensive  gathering  facilities 
to  provide  gas  sales.  Moreover,  it  states 
that  most  of  its  customers  purchase  gas 
at  Transco's  pooling  points,  not  at  the 
wellhead.  As  a  result,  Transco  states 
that  it  has  reevaluated  its  facilities  and 
services  in  order  to  position  itself  to 
compete  effectively  as  a  transporter  in 
this  changed  environment.  Transco's 
states  that  it  has  determined  to  sell  or 
spindown  those  facilities  historically 
relied  on  primarily  to  perform  a  gas 
supply  gathering  function. 

Transco  states  that  it  thus  offered  for 
sale  all  of  its  onshore  transmission  and 
gathering  facilities  upstream  of  its 
station  30  compressor  station.  ' 

According  to  Transco,  while  various 
parties  submitted  bids  for  portions  of 
the  assets  being  offered  for  sale,  it 
determined  that  Enbridge's  bid  was  the 
most  attractive  overall  package.  Transco 
notes  that,  in  addition  to  its 
jurisdictional  facilities,  certain  non- 
jurisdictional  gathering  laterals 
contiguous  to  the  McMullen  lateral 
portion  of  the  South  Texas  Pipeline 
Facilities  will  be  simultaneously 
transferred  to  Enbridge  by  WFS 
Gathering  Company  (WFS  Gathering) 
and  Goebel  Gathering  Company 
(Goebel),  which  are  gathering  affiliates 
of  Transco.  Additional.  Transco  states 
that  WFS  Gathering  has  already  sold 
and  transferred  to  Enbridge  the  non- 
jurisdictional  facilities  upstream  of  the 
Tilden  Plant.  Transco  states  that  all  of 
these  non-jurisdictional  facilities  were 
spundown  to  WFS  Gathering  and 
Goebel  by  Transco  pursuant  to  the 
Commission  order  authorizing  the 
transfer  in  Docket  No.  CP98-236-000.  It 
states  that  Enbridge  is  purchasing  these 
gathering  laterals  according  to  separate 
Purchase  and  Sale  Agreements  with 
WFS  Gathering  and  Goebel. 

Specifically,  Transco  states  that  it 
proposes  to  abandon  by  sale  to  Enbridge 
the  following  South  Texas  Pipeline 
Facilities: 

1.  Mainline  A  from  Mile  Post  0.00  to 
Mile  Post  258.40,  which  consists  of 
37.63  miles  of  10-inch  pipeline.  41.26 
miles  of  14-inch  pipeline,  99.99  miles  of 
24-inch  pipeline,  and  79.49  miles  of  26- 
inch  pipeline; 

2.  Station  20,  located  at  Mile  Post 
170,25  on  Mainline  A  near  Refugio, 
Texas,  which  is  a  8800  horsepower 
compressor  station; 

3.  Starr  lateral  and  loop,  which 
consists  of  23.17  miles  of  10-inch 


Federal  Register/ Vol.  67.  No.  74 /  Wednesday.  April  17.  2002 /Notices 


18879 


pipeline  and  10.10  miles  of  20-inch 
pipeline; 

4.  North  Rucias  lateral,  which  consists 
of  6.5  miles  of  8-inch  pipeline; 

5.  Driscoll  lateral,  which  consists  of 
10.86  miles  of  6-inch  pipeline  and  22.35 
miles  of  8-inch  pipeline; 

6.  LaGloria  lateral  and  loop,  which 
consists  of  4.53  miles  of  10-inch 
pipeline  and  3.47  miles  of  12-inch 
pipeline,  respectively; 

7.  McMullen  lateral,  which  consists  of 
139.05  miles  of  24-inch  pipeline  from 
Tilden  Junction  in  McMullen  County, 
Texas,  to  Station  30  in  Wharton  County. 
Texas;  and 

8.  Several  meter  stations,  valves, 
miscellaneous  tie-in  piping,  and  other 
related  appurtenances  along  the  above 
pipeline  segments. 

Transco  states  that  the  South  Texas 
Pipeline  Facilities  also  include  any 
other  equipment,  tangible  personal 
property  and  related  meter  station 
facilities  (but  excluding  all  Excluded 
Property,  as  defined  in  the  Purchase  and 
Sale  Agreement,  attached  as  Exhibit  U 
to  the  application),  which  is  used  by 
Transco  in  connection  with  the 
operation  of  the  South  Texas  Pipeline 
Facilities. 

Transco  states  that  it  has  agreed  to  sell 
its  100  percent  interest  in  the  South 
Texas  Pipeline  Facilities  to  Enbridge  for 
S32.8  million.  It  states  that  the  cost  to 
Enbridge  will  compensate  Transco  for 
the  total  estimated  net  book  value  of  the 
assets  at  the  time  of  closing,  including 
the  unamortized  balance  of  the  purchase 
price  that  was  assigned  to  these  assets 
when  Williams  purchased  Transco  in 
1995.  Transco  further  states  that  closing 
of  the  sale  of  the  facilities  is  contingent 
upon  receipt  of  the  a  determination 
from  the  Commission  that  upon  their 
sale  to  Enbridge,  neither  the  facilities 
nor  the  services  provided  by  Enbridge 
through  the  facilities  will  be  subject  to 
the  Commission's  Natural  Gas  Act 
jurisdiction. 

According  to  Transco,  abandonment 
of  the  facilities  will  not  require  physical 
removal  of  any  facilities.  However, 
Transco  states  that  it  will  make  all 
necessary  piping  modifications  and 
Enbridge  will  install  the  necessary 
metering  equipment  at  Station  30 
required  to  separate  Enbridge's  facilities 
from  Transco's  pipeline  system.  Transco 
further  states  that  the  abandonment  will 
have  no  impact  on  the  daily  design 
capacity  of.  or  operating  conditions  on, 
Transco's  system. 

Transco  contends  that  approval  of  the 
abandonment  will  enable  Enbridge  to 
further  develop  and  grow  its  intrastate 
pipeline  system  in  Texas  to  provide 
competitive  gathering,  transportation, 
and  gas  processing  services,  as  well  as 


greatly  expand  market  access  to  the 
producers  currently  connected  to  both 
the  South  Texas  Pipeline  Facilities  and 
the  North  Padre  Island  Lateral.  It  states 
that  at  the  same  time,  approval  will 
allow  Williams  to  shed  facilities  which 
are  no  longer  associated  with  its 
primar\'  ser\ace  functions,  and  will 
ultimately  result  in  reduced  costs  for  its 
customers  by  the  removal  of  these 
facilities  from  the  cost  of  service  rate 
base. 

Transco  states  that  Enbridge  has 
represented  that,  after  acquisition,  it 
will  use  the  South  Texas  Pipeline 
Facilities  only  for  intrastate 
transportation  or  transportation 
pursuant  to  Section  311(a)(1)  of  the 
Natural  Gas  Policv  Action  of  1978. 

Transco  states  XhaX  two  of  its 
customers  (Sun  Company,  Inc.  And 
Coastal  Eagle  Point  Oil  Company)  are 
currently  entitled  to  Part  284  firm 
transportation  service  from  certain 
receipt  points  that  are  proposed  to  be 
abandoned.  In  an  effort  to  effectuate  the 
transfer  of  facilities  so  that  neither 
customer  is  adversely  affected.  Transco 
states  that  it  and  Enbridge  and  willing 
to  offer  alternative  arrangements  to  the 
shippers  to  provide  continued  service. 
In  that  regard,  Transco  states  that 
Enbridge  is  willing  to  offer  continued 
service  form  these  receipt  points  to 
Transco's  Station  30  delivery-  point, 
pursuant  to  the  terms  and  conditions  of 
its  Statement  of  General  Terms  and 
Conditions,  which  will  be  filed  with  the 
Texas  Railroad  Commission  in  the  near 
future.  Transco,  therefore,  seeks 
authorization  to  partially  abandon 
service  to  Sun  and  Coastal  under  their 
existing  FT  service  agreements  by 
removing  the  affected  receipt  points  that 
will  no  longer  be  available  from 
Transco.  It  states  that  all  other 
provisions  of  the  FT  service  agreements 
would  remain  unaffected.  Upon 
Commission  authorization  of  its 
abandonment  application,  Transco 
states  that  it  will  amend  the  two  firm 
service  agreements  to  delete  the  affected 
receipt  points. 

In  addition  to  the  two  shippers  noted 
above.  Transco  states  that  IT  shippers 
on  the  North  Padre  Island  Lateral  will 
be  required  to  make  arrangements  with 
Enbridge  should  they  desire  to  sell  their 
gas  into  the  Transco  markets  at  Station 
30  or  other  points  downstream.' 
Transco  contends  that  Enbridge  has 
represented  that  continuing 


'  Transco  slates  that  there  are  currently  six 
shippers  nn  the  N'orlli  Piidre  Island  Lateral:  Cinergy 
Marketing  an(i  Trading,  LLC.  Coral  Energy 
Resources.  L.P..  Dynegy  Gas  Transportation.  Inc.. 
Superior  Natural  Gas  Corporation.  Upstream  Energy 
Ser\'irps  Company,  and  Transco  Energy  Marketing 
Company. 


transportation  service  for  these  shippers 
will  be  available  under  the  terms  and 
conditions  of  its  Statement  of  General 
Terms  and  Conditions,  which  will  be 
filed  with  the  Texas  Railroad 
Commission  in  the  near  future  Transco 
states  that  Enbridge  also  anticipates  that 
the  additional  markets  it  intends  to 
attach  to  these  assets  through  new 
construction  and  connection  with  its 
existing  assets  will  offer  new  marketing 
opportunities  for  the  North  Padre  Island 
shippers. 

Transco  further  states  that  receipt  and 
delivery  points  on  nine  certificate 
transportation  X-rate  schedule  service 
agreements,  which  are  no  subject  to  pre- 
granted  abandonment  authorization,  are 
also  affected.  According  to  Transco. 
there  has  been  no  gas  flow  recorded 
under  an\'  of  these  agreements  since 
1992.  It  states  that  upon  abandonment 
and  transfer  of  the  facilities  to  Enbridge, 
the  referenced  receipt  and  delivery 
points  will  no  longer  be  available  to  be 
used  under  the  affected  certificated 
agreements.  Transco  states  that  it  has 
notified  the  affected  parties  in  writing  of 
its  intent  to  terminate  and  abandon  the 
certificated  service.  Transco  requests 
abandonment  authorization  to  the 
extent  necessary  to  terminate  ser\'ices 
under  the  affected  rate  schedules  and 
contracts. 

Any  questions  regarding  this 
application  should  be  directed  to  Gisela 
B.  Cherches.  Transcontinental  Gas  Pipe 
Line  Corporation.  P.  O,  Box  1396. 
Houston.  Texas  77251-1396  or  call 
(713)  215-2000.  In  addition.  Transco 
states  that  it  will  establish  a  toll-free 
telephone  number  so  that  interested 
parties  can  call  with  questions  about  the 
Momentum  project. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  2.  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  .\E., 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157,10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretar\'  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  ever>-  other  party  in  the 
proceeding,  Only  parties  to  the 
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proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  the  abandonment  will  be 
issued. 

Linwood  A.  Watson,  fr.. 

Deputy  Sucretan'. 

IFR  Dor.  02-9282  Filed  4-16-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 34-000] 

Transwestem  Pipeline  Company; 
Notice  of  Application 

April  5.  2002. 

Take  notice  that  on  April  2.  2002. 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street. 
Houston.  Texas  77002-7361.  filed  in 
Docket  No.  CP02-1 34-000,  a  certificate 
of  public  convenience  and  necessity 
application,  pursuant  to  section  7  (c)  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  add  capacity  on  its  San 
Juan  lateral  in  New  Mexico  and 
Colorado,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://www.ferc.gov  using 
the  "RIMS"  fink,  select  "Docket  #  " 
from  the  RIMS  menu  amd  follow  the 


instructions  (call  (202)208-2222  for 
assistance). 

Transwestem  proposes  to  add  an 
incremental  10.000  Dekatherms  of 
capacity  on  a  daily,  year-round  basis  to 
the  existing  San  Juan  lateral,  which 
extends  from  Transwestem's  LaPlata 
"A"  Compressor  Station  in  LaPlata 
Countv.  Colorado,  to  a  point  on 
Transwestem's  mainline  near  Thoreau. 
New  Mexico.  Transwestem  states  that 
the  capacity  will  be  made  available  as 
the  result  of  installation  of  air-cooling 
facilities  at  Transwestem's  Bloomfield 
Compressor  Station,  located  in  San  Juan 
County.  New  Mexico.  It  is  stated  that 
Transwestem  is  installing  the  air- 
cooling  facilities  under  section  2.55  of 
the  Commission's  Regulations  for  the 
purpose  of  obtaining  more  efficient  and 
economical  operation  of  the  gas  turbine 
units  at  the  Bloomfield  Compressor 
Station.  It  is  asserted  that  the  existing 
capacity  of  the  San  Juan  lateral  is  fully 
subscribed  and  that  the  additional 
capacity  would  be  available  for  sale  on 
a  long-term  basis  and  would  enable 
Transwestem  to  respond  to  increasing 
market  demand.  It  is  explained  that 
Transwestem  proposes  to  hold  an  open 
season  for  commitments  for  the 
additional  capacity. 

Any  questions  regarding  this 
application  should  be  directed  to  Robert 
B.  Kilmer.  Vice  President.  Rates  and 
Certificates.  Transwestem  Gas 
Transmission  Company,  at  713-853- 
6160. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  15.  2002.  file 
with  the  Federal  Energy  Regulator}' 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
.  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  serxice  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l){iii) 
and  the  Commission's  Web  site  at  http:/ 
/wwH'.ferc.fed.us/efi/doorbell.htm. 


Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Cominission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretan,-. 

[FR  Doc.  02-9256  Filed  4-16-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-585-001] 

Vector  Pipeline  L.P.;  Notice  of 
Compliance  Filing 

April  11.  2002. 

Take  notice  that  on  April  8.  2002, 
Vector  Pipeline  L.P.  (Vector),  tendered 
for  filing  revised  pro  forma  tariff  sheets 
to  its  FERC  Gas  Tariff.  Volume  No.  1,  to 
become  effective  upon  issuance  of  a 
Commission  order.  Vector  states  that  the 
purpose  of  this  filing  is  to  submit  tariff 
sheets  in  compliance  with  Commission 
requirements  in  Order  Nos.  637.  et  seq. 

Vector  states  that  it  has  tendered 
revised  pro  forma  tariff  sheets 
supplementing  its  September  29.  2000 
submittal  to  address  the  following 
matters,  as  required  in  Order  No.  637 
and  subsequent  orders:  segmentation 
and  flexible  receipt  and  delivery  points, 
penalties  and  penalty  crediting, 
operational  flow  orders,  and  capacity 
release. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
httpJ/wwi\'.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  )r., 

Deputy  Secretary. 

[FR  Doc.  02-9292  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  S717-01-P 


DEPARTKIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-226-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

.■\pril  11.  2002. 

Take  notice  that  on  April  5.  2002, 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheet  to 
become  effective  March  31,  2002: 

First  Revised  Sheet  No.  0 

Williams  states  that  the  purpose  o*^ 
this  filing  is  to  update  the  title  page  of 
Williams'  FERC  Gas  Tariff.  Original 
Volume  No.  1.  to  reflect  a  recent  change 
in  organizational  structure  and  reporting 
responsibility. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serv-e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ivwv^-.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc;.  02-9295  Filed  4-15-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-61-000.  et  al.] 

Duke  Energy  Murray,  LLC,  et  al.: 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  10,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 
Anv  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

1.  Duke  Energy  Murray,  LLC 

(Docket  No.  EC02-«1-V)00] 

Take  notice  that  on  April  5.  2002, 
Duke  Energy  Murray,  LLC  (Duke  Murray 
or  Applicant)  filed  wiih  the  Federal 
Energy  Regulatory  Cninmission 
(Commission)  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  of  a  dtsjj^osition  of 
jurisdictional  facilities  wh>f^y  Duke 
Murrav  will  transfer  to  the  Tenbe^ee 
Valley  Authority  (T\'A)  certain      \ 
transmission  components  of  the  Loop^rs 
Farm  230  kV  Substation,  which  is 
located  near  Duke  Murray's  1240  MW 
generating  facility  in  Murray  County, 
Georgia  (the  Facility)  and  which  will 
interconnect  a  portion  of  the  Facility  to 
the  T\'A  transmission  .';ystem.  In 
accordance  with  the  terms  of  an 
interconnection  agreement  that  will  be 
executed  between  Duke  Murray  and 
TVA.  the  disposition  will  be 
accomplished  through  a  bill  of  sale. 
Because  TVA  is  a  federal  agency, 
authorization  for  TVA's  purchase  of  the 
jurisdictional  facilities  is  not  required. 

Comment  Date:  April  26,  2002. 

2.  La  Rosita  Energy.  B.V. 

[Docket  No.  EG02-113-000] 

Take  notice  that  La  Rosita  Energ>-. 
B.V.  (La  Rnsita  Energy),  tendered  for 
filing  with  the  Federal  Energy 
Regulator}'  Commission  (Commission), 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant  proposes  to  own  or  operate, 
or  both  own  and  operate,  natural  gas- 
fired  electric  generating  facilities  with 
an  aggregate  capacity  of  approximately 
1,060  megawatts  (along  with  certain 
appurtenant  interconnected 
transmission  facilities  and  an  adjacent 
sewage  treatment  plant  to  supply  water 
to  the  facilities),  located  near  the  city  of 
Mexicali  in  the  state  of  Baja  California. 
Mexico.  All  output  from  the  generating 
facilities  will  be  sold  exclusively  at 
wholesale. 
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Comment  Date:  May  1.  2002. 

3.  Duke  Power,  a  Division  of  Duke 
Energy  Corporation 

[Docket  No.  ER9&-110-O08I 

Take  notice  that  on  January  23,  2002. 
Duke  Power,  a  Division  of  Duke  Energy' 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conimission 
(Commission),  a  letter  committing  it 
will  treat  Engage  Energy  America  LLC 
and  Frederickson  Power  L.P.  as  affiliates 
pending  and  following  the 
consummation  of  the  Duke  Energy/ 
Westcoast  transaction. 

Comment  Date:  April  23,  2002. 

4.  Duke  Energy  Oakland,  LLC 

[Docket  No.  EROl-3034-0031 

Take  notice  that  on  April  3.  2002. 
Duke  Energy  Oakland.  LLC  (DEO) 
tendered  for  filing  a  copy  of  its  refund 
report  in  compliance  with  the 
Commission's  order  in  this  proceeding, 
dated  February  1.  2002. 
Commenr  Dafe;  April  24,  2002. 

5.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-1440-0001 

Take  notice  that  on  April  4.  2002,  PJM 
Interconnection.  L.L.C.  (PJM) 
supplemented  its  March  29.  2002  filing 
in  this  docket  by  tendering  for  fihng  the 
executed  signature  page  of  the  PJM  West 
Reliability  Assurance  Agreement  eimong 
Load  Serving  Entities  in  the  PJM  West 
Region  (RAA  West)  for  FirstEnergy 
Solutions  Corp. 

PJM  requests  an  effective  date  of  April 
1,  2002  for  FirstEnergy  Solutions 
Corp."s  the  RAA  West  signature  page, 
consistent  with  the  April  1.  2002 
implementation  date  of  RAA  West  and 
the  requested  effective  date  for  the 
signature  pages  previously  filed  in  this 
docket. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA  West, 
including  the  parties  for  which  a 
signature  page  is  being  tendered  with 
this  filing,  the  PJM  members,  and  each 
of  the  state  electric  regulatory* 
commissions  within  the  PJM  region. 

Comment  Date:  April  25,  2002. 

6.  Xcel  Energy  Services  inc. 

(Docket  No.  ER02-1467-O001 

Take  notice  that  on  April  2.  2002  Xcel 
Energy  Services  Inc.  (XES).  on  behalf  of 
Public  Service  Company  of  Colorado 
(Public  Service),  submitted  for  filing  a 
Service  Agreement  between  Public 
Service  and  Energy'  USA-TPC  Corp., 
which  is  an  xmibrella  service  agreement 
under  Public  Service's  Rate  Schedule 
for  Market-Based  Power  Sales  (FERC 
Electric  Tariff,  First  Revised  Volume  No. 
6).  XES  requests  that  this  agreement 
become  effective  on  March  19,  2002. 


Comment  Date:  April  23.  2002. 

7.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER02-1 468-000] 

Take  notice  that  on  April  2.  2002. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  executed 
copy  of  a  Wholesale  Power  Piu-chase 
Agreement  (Agreement)  dated  February 
28.  2001  between  PNM  and  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State).  The 
Agreement  is  being  filed  as  Service 
Agreement  No.  32  under  PNM's  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
3  (Power  and  Energy  Sales  Tariff),  and 
sets  forth  the  terms  and  conditions 
under  which  PNM  and  Tri-State  will 
exchange  energy  and  under  which  PNM 
will  pur«!hase  surplus  energy  ft"om  Tri- 
State.  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  this  filing  have  been  served 
upon  Tri-State.  the  New  Mexico  Public 
Regulation  Conmiission.  and  the  New 
Mexico  Attorney  General. 

Comment  Date:  April  23.  2002. 

8.  Western  Resources,  Inc. 

[Docket  No.  ER02-1469-0001 

Take  notice  that  on  April  2.  2002, 
Western  Resources,  Inc.  {WR)  (d.b.a. 
Westar  Energy)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  between  WR  and  the 
Southeastern  Power  Administration 
(SEPA).  WR  states  that  the  purpose  of 
this  agreement  is  to  permit  SEPA  to  take 
service  under  WR's  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission.  This  agreement  is 
proposed  to  be  effective  March  20,  2002. 
Copies  of  the  filing  were  served  upon 
SEPA  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  April  23,  2002. 

9.  KeySpan  Glenwood  Energy  Center 
LLC 

(Docket  No.  ER02-1 4 70-000] 

Take  notice  that  on  April  2,  2002, 
KeySpan-Glenwood  Energy  Center  LLC 
(Glenwood)  tendered  for  filing  pursuant 
to  section  205  of  the  Federal  Power  Act 
its  proposed  FERC  Electric  Tariff  No.  1. 

Glenwood  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Glenwood  also  seeks  authority  to  sell, 
assign,  or  transfer  transmission  rights 
that  it  may  acquire  in  the  course  of  its 
marketing  activities.  Glenwood  requests 
waiver  of  the  Commission's  60-day 
notice  requirement  to  allow  an  effective 


date  of  April  15,  2002  for  its  proposed 
rate  schedule. 

Comment  Date:  April  23,  2002. 

10.  Tampa  Electric  Company 

[Docket  No.  ER02-1471-000] 

Take  notice  that  on  April  2,  2002, 
Tampa  Electric  Company  (Tampa 
Electric)  filed  notices  of  cancellation  of 
its  qualifying  facility  transmission 
service  agreement  and  related 
interconnection  agreement  with 
Mulberry  Phosphates,  Inc.  (Mulberry). 
Tampa  Electric  proposes  that  the 
cancellations  be  made  effective  on  April 
1,  2002. 

Copies  of  the  filing  have  been  served 
on  Mulberry  and  the  Florida  Public 
Service  Commission. 
Comment  Date:  April  23,  2002. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER02-1472-000] 

Take  notice  that  on  April  2.  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States.  Inc..  tendered  for 
filing  an  unexecuted,  amended  and 
restated  Interconnection  and  Operating 
Agreement  with  Cottonwood  Energy 
Company,  LP  (Cottonwood),  and  an 
updated  Generator  Imbalance 
Agreement  with  Cottonwood  (the  First 
Revised  Intercoimection  Agreement). 
Comment  Date:  April  23.  2002. 

12.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-1473-O001 

Take  notice  that  on  April  2.  2002. 
Florida  Power  &  Light  Company  (FPL) 
filed  a  Power  Sales  Agreement  between 
FPL  and  Florida  Municipal  Power 
Agency. 
Comment  Date:  April  23,  2002. 

13.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-1474-000] 

Take  notice  that  on  April  3,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  execute  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
generating  facility  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Federal  Energy  Regulatory 
Conmiission  (Conmiission)  waive  its 
notice  of  filing  requirements  and  accept 
this  filing  to  make  the  Interconnection 
Agreement  effective  on  May  24,  2000. 
Copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 
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Comment  Date:  April  24,  2002. 

14.  Troy  Energy,  LLC 

[Docket  No.  ER02-1475-0001 

Take  notice  that  on  April  3.  2002. 
Troy  Energy.  LLC  (the  Company) 
tendered  for  fding  the  following  Service 
Agreement  by  Troy  Energy.  LLC  to 
Dominion  Energy  Marketing,  Inc.. 
designated  as  Service  Agreement  No  1 
under  the  Company's  Market-Based  Rate 
Tariff.  FERC  Electric  Tariff.  Original 
Volume  No.  1.  effective  on  Decamber  1. 
2001.  The  Company  requests  an 
effective  date  of  April  2.  2002.  as 
requested  by  the  customer. 

Copies  of  the  filing  were  served  upon 
the  Dominion  Energy  Marketing.  Inc.. 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  Date:  .\pn\  24.  2002. 

15.  Pleasants  Energy,  LLC 

IDocket  No.  ER()2-147()-000i 

Take  notice  that  on  April  3.  2002. 
Pleasants  Energy.  LLC  {the  Company) 
tendered  for  filing  the  following  Service 
Agreement  by  Pleasants  Energy,  LLC  to 
Dominion  Energy  Marketing.  Inc.. 
designated  as  Service  Agreement  No  2 
under  the  Companv's  Market-Based  Rate 
Tariff.  FERC  Electric  Tariff.  Original 
Volume  No.  1.  effective  on  December  1. 
2001.  The  Companv  requests  an 
effective  date  of  March  20.  2002.  as 
requested  by  the  customer. 

Copies  of  the  filing  were  ser\'ed  upon 
the  Dominion  Energy  Marketing.  Inc.. 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 
Comment  Date:  April  24.  2002. 

16.  Western  Resources,  Inc. 

[Docket  No.  fc:R02-1477-()00| 

Take  notice  that  on  April  3.  2002. 
Western  Resources.  Inc.  (WR)  (d.b.a. 
Westar  Energy)  tendered  for  filing  a 
Service  Agreement  between  WR  and  the 
East  Texas  Electric  Cooperative,  Inc. 
(ETEC).  WR  states  that  the  purpose  of 
this  agreement  is  to  permit  ETEC  to  take 
service  under  WR's  Market  Based  Power 
Sales  Tariff  on  file  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Commission.  This 
agreement  is  proposed  to  be  effective 
April  12.  2002. 

Copies  of  the  filing  were  serx'ed  upon 
ETEC  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  April  24,  2002. 

17.  Duke  Energy  Oakland,  LLC 

[Docket  No.  ER02-1478-OO0] 

Take  notice  that  on  April  3,  2002, 
Duke  Energy  Oakland,  LLC  (DEO) 


tendered  for  filing  a  Third  Revised 
Sheet  No.  151  and  First  Revised  Sheet 
No.  157  to  DEO's  FERC  Electric  Rate 
Schedule  No.  2.  DEO  states  that  these 
sheets  are  filed  to  amend  (1 )  the 
Variable  O&M  Rate  reflectfd  in 
Schedule  C,  Table  Cl-18.  and  (2)  the 
mmBtu  figure  for  Unit  No  1  in  schedule 
D.  Table  D-1.  DEO  requests  an  effective 
date  of  January  1.  2002.  for  these 
revisions. 

Copies  of  this  filing  were  served  upon 
the  California  ISO.  General  Counsel.  151 
Blue  Ravine  Road.  Folsom.  Cialifornia 
95630,  and  the  Public  Utilities 
Commission  of  the  State  of  California. 
Suite  3105.  505  Van  Ness  Avenue.  San 
Francisco,  California  94102. 

Comment  Date:  April  24.  2002. 

18.  PG&E  Dispersed  Generating 
Company,  LLC 

[Docket  No.  ER02-147i>-on()l 

Take  notice  that  on  April  3.  2002. 
PG&E  Dispersed  Generating  Company. 
LLC  (PG&E  Dispersed  Gen)  tendered 'for 
filing  a  sen-ice  agreement  for  power 
sales  (Service  Agreement)  with  its 
affiliate. -RAMCO,  INC:  (R.\MCO) 
pursuant  to  which  PG&E  Dispersed  Gen 
will  sell  electric  wholesale  services  to 
RAMCO  at  market-based  rates  according 
to  its  FERC  Electric  Tariff.  Original 
Volume  No.  1. 
Comment  Date:  April  24.  2002. 

19.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1480-00l)| 

Take  notice  that  on  April  3.  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  with  the  Federal  Energy 
Regulaton,'  Commission  (Commission) 
an  executed  Generator  lnterc:onnection 
and  Operating  Agreement 
(Interconnection  Agreement)  with 
Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
generating  facility  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  Februar\'  1, 
2001.  Copies  of  the  filing  were  served 
upon  Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  April  24.  2002. 

20.  Progress  Energy  on  Behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  ER02-1481-O00J 

Take  notice  that  on  April  3,  2002. 
Carolina  Power  &  Light  Company 


(CP&L1  tendered  for  filing  Service 
.Agreements  for  Non-Firm  and  Short- 
Term  Firm  Point-to-Point  Transmission 
Sen^ice  with  Progress  Ventures.  Inc. 
Service  to  this  Eligible  Customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff  filed  on  behalf  of 
CP&L. 

CP&L  is  requesting  an  effective  date  of 
March  7.  2002  for  these  Service 
Agreements.  A  copy  of  the  filing  was 
served  upon  the  North  Carolina  Utilities 
Commission  and  the  South  Carolina 
Public  Service  Commission. 

Comment  Dote:  April  24.  2002. 

21.  New  England  Power  Company 

[Docket  No.  ER()2-14H2-OUU| 

Take  notice  that  on  ,'\pril  3.  2002. 
New  England  Power  Company  (NEP) 
submitted  for  filing  First  Revised 
Ser\'ice  .Agreement  No.  178  for  ser\ice 
under  NEP's  Open  Access  Transmission 
Tariff.  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  9  between  NEP  and 
Middleborough  Municipal  Gas  & 
Electric  Department  (Middleborough). 

NEP  states  thai  a  copy  of  this  filing 
has  been  served  upon  Middleborough 
and  all  appropriate  state  regulators. 

Comment  Date:  April  24.  2002. 

22.  Progress  Energy'.  Inc.  on  Behalf  of 
Florida  Power  Corporation 

[Dol  kel  Ni),  EK()2-14H.<-U0l)| 

Take  notice  that  on  .April  3,  2002. 
Florida  Power  Corporation  (FPC)  filed  a 
Service  Agreement  with  Old  Dominion 
Electric  Cooperative  under  FPC's  Short- 
Form  Market-Based  Wholesale  Power 
Sales  Tariff  (S.M-1).  FERC  Electric  Tariff 
No.  10. 

FPC  is  requesting  an  effective  date  of 
March  10.  2002.  for  this  .Agreement.  A 
copy  of  this  filing  was  served  upon  the 
Florida  Public  Service  Commission  and 
the  .North  Carolma  LUilities 
Commission, 

Comment  Date:  .April  24.  2002 

23.  Public  Ser\'ice  Electric  and  Gas 
Company 

[Docket  No.  ER02-1484-O001  . 

Take  notice  that  on  .April  4.  2002. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  submitted  for  filing 
an  executed  Interconnection  and 
Operating  .Agreement,  dated  .April  3. 
2002.  between  Public  Service  Electric 
and  Gas  Companv  and  PSE&G  Fossil 
LLC, 

PSE&G  requests  an  effective  date  of 
April  1,  2002,  Copies  of  PSE&G's  filing 
have  been  served  upon  the  New  Jersey 
Board  of  Public  Utilities, 

Comment  Date:  April  25.  2002. 
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24.  Power  Contract  Finance,  L.L.C. 

[Docket  No.  ER02-1485-O001 

Take  notice  that  on  April  4.  2002. 
Power  Contract  Finance,  L.L.C.  (FCF). 
filed  with  the  Federal  Energy  Regulator^' 
Commission  an  application  for  approval 
of  its  initial  tariff  (FERC  Electric  Tariff 
Original  Volume  No.  1).  and  for  blanket 
approval  for  market-based  rates 
pursuant  to  Part  35  of  the  Commission's 
regulations. 

PCF  is  a  limited  liability  company 
formed  under  the  laws  of  Delaware.  PCF 
does  not  own  any  generating  facilities. 
Comment  Date:  April  25,  2002. 

25.  Cogen  Technologies  N|  Venture 

(Docket  No.  ER02-1486-0001 

Take  notice  that  on  April  4.  2002. 
Cogen  Technologies  NJ  Venture  (Cogen 
Technologies),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  approval  of  its  initial 
tariff  (FERC  Electric  Tariff  Original 
Volume  No.  1).  and  for  blanket  approval 
for  market-based  rates  pursuant  to  Part 
35  of  the  Commission's  regulations. 

Cogen  Technologies  is  a  joint  venture 
formed  under  the  laws  of  New  Jersey.  NJ 
Venture  owns  and  operates  a  177-MW 
cogeneration  facility  located  in 
Bayonne.  New  Jersey. 
Comment  Date:  April  25.  2002. 

26.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 487-000] 

Take  notice  that  on  April  4.  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  35.13  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by 
Powerex  Corp. 

A  copy  of  this  filing  was  sent  to 
Powerex  Corp. 
Comment  Date:  April  25.  2002. 

27.  STI  Capital  Company 

[Docket  No.  ER02-1488-O001 

Take  notice  that  on  April  4.  2002,  STI 
Capital  Company  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  the  long- 
term  service  agreement  between  SIT 
Capital  Company  and  Fenton  LLC  and 
Bowles  LLC. 

Comment  Date:  April  25.  2002. 

28.  Penyville  Energy  Partners,  L.L.C. 

[Docket  No.  ER02-1489-O001 

Take  notice  that  on  April  4,  2002. 
Perryville  Energy  Partners,  L.L.C. 
tendered  for  filing  with  the  Federal 


Energy  Regulatory  Commission 
(Commission),  a  First  Revised  Tolling 
Agreement  between  Perryville  Energy 
Partners,  L.L.C.  and  Mirant  Americas 
Energy  Marketing,  L.P.  The  filing  is 
made  pursuant  to  Perryville  Energy 
Partners,  LLC's  authority  to  sell 
power  at  market-based  rates  under  its 
Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  Original  Volume  No.  1, 
approved  by  the  Commission  May  3, 
2001  in  Docket  No.  EROl-1 397-000. 

Comment  Date:  April  25,  2002. 

29.  Kentucky  Utilities  Company 

(Docket  No.  ER02-1490-0001 

Take  notice  that  on  April  4.  2002, 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  executed 
amendments  for  21  contracts  with  full 
requirements  municipal  customers  of 
KU.  The  amendment  provides  for  a 
modification  of  the  Method  of 
Reimbursement  language  for  contracts 
where  the  municipal  utilities  are 
allocated  power  from  the  Southeastern 
Power  Administration  (SEP A),  The 
amendment  adds  language  that  provides 
for  third  party  participation  in  the 
procurement  and  distribution  of  SEPA 
power  allocated  to  the  municipal 
utilities  and  the  resulting  billing  credits 
that  the  municipal  utilities  will  receive. 
The  amendment  also  specifically 
requires  the  municipal  utilities  to  bear 
all  the  risk  of  non-payment  by  the  third 
party. 

Comment  Date:  April  25,  2002. 

30.  Kentucky  Utilities  Company 

[Docket  No.  ER02-1491-O00J 

Take  notice  that  on  April  4,  2002, 
Louisville  Gas  and  Electric/Kentucky 
Utilities  Company  (LG&E/KU)  filed  a 
termination  notice  for  power  sales 
service  between  LG&E/KU  and 
FirstEnergy  Solutions  Corp.  The 
terminated  services  agreement  was 
accepted  by  the  FERC  in  Docket  No. 
ER98-1274. 

Comment  Date:  April  25,  2002. 

31.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ES02-21-O01] 

Take  notice  that  on  April  3.  2002, 
Kansas  Gas  and  Electric  Company 
submitted  an  amendment  to  its  original 
application  in  this  proceeding,  pursuant 
to  section  204  of  the  Federal  Power  Act. 
The  amendment  seeks  authorization  to 
pledge  first  mortgage  bonds  to  secure  an 
aggregate  of  $500  million  worth  of  short- 
term  debt  securities,  rather  than  $1.0 
billion,  issued  by  Western  Resources. 

Comment  Date:  May  1,  2002. 


32.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ES02-22-O011 

Take  notice  that  on  April  3.  2002. 
Kansas  Gas  and  Electric  Company 
(KG&E)  submitted  an  amendment  to  its 
original  application  in  this  proceeding, 
pursuant  to  section  204  of  the  Federal 
Power  Act.  The  amendment  seeks 
authorization  to  eliminate  the  request 
for  mediimi-term  securities  and  to 
clarify  that  the  authorization  requested 
to  pledge  first  mortgage  bonds  would 
apply  only  to  KG&E's  short-term 
securities.  KG&E  states  the  proposed 
short-term  debt  secxirities  would 
maintain  and/ or  replace  the  existing 
revolving  credit  facility  of  Western 
Resources  in  the  aggregate  principal 
amount  of  $500  million. 

Comment  Date:  May  1,  2002. 

33.  Western  Resources,  Inc. 

[Docket  No.  ES02-23-001J 

Take  notice  that  on  April  3,  2002, 
Western  Resource,  Inc.  submitted  an 
amendment  to  its  original  application  in 
this  proceeding,  pursuant  to  section  204 
of  the  Federal  Power  Act.  The 
amendment  seeks  authorization  to 
eliminate  the  request  for  medium-term 
securities  and  to  clarify  that  the 
authorization  requested  to  pledge  first 
mortgage  bonds  would  apply  only  to 
Western  Resources,  Inc."s  short-term 
securities.  Western  Resources,  Inc. 
states  the  proposed  short-term  debt 
securities  would  maintain  and/or 
replace  its  existing  revolving  credit 
facility  in  the  aggregate  principal 
amoimt  of  $500  million. 

Comment  Date:  May  1,  2002. 

34.  Vineland  Cogeneration 

[Docket  No.  QF90-1 76-004) 

Take  notice  that  on  April  4,  2002, 
Vineland  Cogeneration  Limited 
Partnership.  536  West  Elmer  Road, 
Vineland,  NJ  08360,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  section  292.207(b)  of  the 
Commission's  regulations. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  in  Docket  No.  QF90-1 76-001. 
Recertification  is  sought  to  reflect  a 
change  in  the  upstream  ownership 
interests  in  the  facility.  The  facility  is 
interconnected  with  and  supplies 
electric  power  to  the  Vineland 
Municipal  Electric  Utility. 

Comment  Date:  April  30,  2002. 

Standard  Paragraph 

E.Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary^. 

[FR  Ooc.  02-9252  Filed  4-16-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  21^15-040,  Washington] 

Public  utility  District  No.  1  of  Chelan 
County,  Washington;  Notice  of 
Availability  of  Environmental 
Assessment 

April  11,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47910).  the  Office  of  Energ\' 
Projects  has  reviewed  Public  Utility 
District  No.  1  of  Chelan  County's 
application  for  license  amendment  to 
construct  and  operate  a  permanent 
juvenile  fish  bypass  system  at  the  Rocky 
Reach  Hydroelectric  Project,  located  on 
the  Columbia  River  in  Chelan  and 
Douglas  Counties,  Washington,  and  has 
prepared  an  Environmental  Assessment 
(EA).  The  project  occupies  lands 
managed  by  the  Bureau  of  Land 
Management  and  the  U.S.  Forest 
Service. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  proposed  amendment  and  concludes 


that  approval  of  the  proposed 
amendment  with  staffs  modifications 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

The  EA  is  attached  to  a  Commission 
order  issued  on  April  10.  2002.  for  the 
above  application.  Copies  of  the  EA  are 
available  for  review  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE..  Washington,  DC  20426, 
or  by  .calling  (202)  208-1371.  The  EA 
may  be  viewed  on  the  web  at  http:// 
www, ferc.gov/online/rims. htm  (call 
(202)  208-2222  for  assistance). 

For  further  information,  contact  Bob 
Easton  at  (202)  219-2782. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary-. 

[FR  Dor.  02-9286  Filed  4-16-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-78-000] 

Maritimes  &  Northeast  Pipeline  L.L.C.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Maritimes  Phase  IV  Project 
and  Request  for  Comments  on 
Environmental  Issues 

April  11.2002. 

The  staff  of  the  Federal  Energy 
Regulator*'  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Maritimes  Phase  IV  Project 
involving  construction  and  operation  of 
facilities  by  Maritimes  &  Northeast 
Pipeline.  L.L.C.  (Maritimes)  in 
Washington,  Penobscot,  'V'ork. 
Cumberland,  Waldo,  and  Sagadahoc 
Counties,  Maine  and  Essex  and 
Middlesex  Counties,  Massachusetts.' 
These  facilities  would  consist  of  about 
31.3  miles  of  36-inch-diameter  pipeline, 
107.200  horsepower  (hp)  of 
compression,  a  meter  station,  and 
modification  of  existing  facilities.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowrner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 


'  Maritimes'  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land'  What  Do  1  Need 
To  Know?"  was  attached  to  the  project 
notice  Maritimes  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (w^ma. ferc.gov). 

Summary  of  the  Proposed  Project 

Maritimes  wants  to  expand  the 
capacity  of  its  facilities  in  Maine  and 
Massachusetts  to  transport  an  additional 
385,000  dekatherms  per  day  of  natural 
gas  to  provide  additional  serxice  for  the 
Northeastern  United  States.  Maritimes 
seeks  authority  to  construct  and  operate: 

•  30.1  miles  of  36-inch-diameter 
pipeline  loop  in  Washington  County, 
Maine: 

•  26,800  hp  of  gas  turbine-driven 
compression  at  the  new  Brewer 
Compressor  Station  in  Penobscot 
County.  Maine; 

•  26.800  hp  of  gas  turbine-driven 
compression  at  the  new  Searsmont 
Compressor  Station  in  Waldo  County, 
Maine:  ^^ 

•  26.800  hp  of  gas  turbine-driven 
compression  at  the  new  Gorham 
Compressor  Station  in  Cumberland 
County,  Maine: 

•  26,800  hp  of  gas  turbine-dnven 
compression  at  the  new  Eliot 
Compressor  Station  in  York  County. 
Maine: 

•  Modification  and  repiping  of  the 
existing  Baileyx'ille  Compressor  Station 
in  Washington  County,  Maine: 

•  Modification  and  repiping  of  the 
existing  Richmond  Compressor  Station 
in  Sagadahoc  County,  Maine; 

•  A  new  KeySpan-Haverhill  Meter 
Station  in  Essex  County,  Massachusetts; 

•  Modification  of  the  existing  Dracut 
Meter  Station  in  Essex  County, 
Massachusetts; 

•  Modification  of  the  existing 
Westbrook  Meter  Station  in  Cumberland 
County,  Maine:  and 

•  Two  new  block  valves  in 
Washington  County,  Maine. 
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The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  pipe'ine 
would  require  about  377.5  acres  of  land. 
Following  construction,  about  94.8  acres 
would  be  maintained  as  permanent     \ 
right-of-way.  In  addition,  construction 
of  the  compressor  and  meter  stations 
would  require  about  59.9  acres  of  land. 
Following  construction,  about  39.4  acres 
would  be  maintained  for  the  stations, 
the  remaining  20.5  acres  of  land  would 
be  restored. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA,  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Vegetation  and  wildlife 

•  Land  use 

•  Cultural  resources 

•  Water  resources  and  fisheries 

•  Wetlands 

•  Public  safety 

•  Endangered  and  threatened  species 

•  Air  quality  and  noise 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS  "  link  or  from  the  Commission  s  Public 
Reference  and  Files  Maintenance  Branch.  88H  First 
Street.  .\'.E.,  Washington.  DC.  2042fi.  or  call  1202) 
208-1371  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

'"We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Maritimes.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  potential  impacts  of  noise  and 
air  emissions  from  the  four  new 
compressor  stations. 

•  The  federally  listed  endangered 
Atlantic  Salmon  may  be  present  in  17 
perennial  streams  that  would  be 
crossed. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St.,  N.E..  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  No.  CP02-78- 
000. 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  13,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it.  please 
return  the  Information  Request 
(appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 


Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Conunission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landovniers  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  conmients  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 


*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  4,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  vou  can  call  the 
FERC  operator  at  1-800-847-8885  and 
ask  for  External  Affairs.  Information  is 
also  available  on  the  FERC  website 
(www.ferc.gov)  using  the  "RIMS"  link 
to  information  in  this  docket  number. 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions.  For  assistance 
with  access  to  RIMS,  the  RIMS  helpline 
can  be  reached  at  (202)  208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Linwood  A.  Watson,  Jr., 

Deputy  Secn'tary. 

|FR  Doc.  02-9280  Filed  4-16-02:  8:45  am] 

BILUNG  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  CP02-1 16-000  and  CP02-117- 
000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  For  the 
Proposed  South  Texas  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Site  Visit 

.^pril  n.  2002. 

The  staff  of  the  Federal  Energy 
Regulator}'  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  South  Texas  Expansion  Project 
involving  construction  and  operation  of 
facilities  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  in  Hidalgo, 


Victoria,  and  Nueces  Counties.  Texas.' 
These  facilities  would  consist  of  about 
17  miles  of  various  diameter  pipeline 
and  9.470  horsepower  (hp)  of 
compression.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Tennessee  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (vvww.ferc.gov). 

Summary  of  the  Proposed  Project 

Tennessee  wants  to  expand  the 
capacity  of  its  facilities  in  Texas  to 
transport  320.000  Decatherms  per  day  of 
natural  gas  to  a  delivery  point  located  at 
the  International  Boundar\'  between  the 
United  States  in  Hidalgo  County.  Texas 
and  Mexico  in  the  State  of  Tamaulipas 
(International  Boundan,').  Tennessee 
seeks  Section  7")  authority  to  construct 
and  operate: 

•  9.28  miles  of  30-inch-diameter 
lateral  (Rio  Bravo  Lateral)  in  Hidalgo 
County,  Texas,  which  would  commence 
from  milepost  9.02  on  Tennessee's 
existing  Pipeline  No.  409A-100  (Donna 
Line)  to  an  interconnection  at  the 
International  Boundary; 

•  7.58  miles  of  24-inch-diameter  loop 
of  Tennessee's  Donna  Line  in  Hidalgo 
County.  Texas; 

•  A  new  compressor  station 
consisting  of  two  gas-fired  reciprocating 
compressors  rated  at  4.735  hp  each  and 
located  near  the  town  of  Edinburg  in 
Hidalgo  County,  Texas  (Edinburg 
Compressor  Station); 


•  A  new  meter  station  near  the 
interconnection  of  the  Rio  Bravo  Lateral 
and  Tennessee's  border  crossing  facility 
at  the  International  Boundan:  and 

•  Modifications  of  Tennessee's 
existing  Compressor  Station  1  located  in 
Nueces  County,  Texas,  and  existing 
Compressor  Station  9  located  in  Victoria 
County.  Te.xas. 

In  addition.  Tennessee  requests 
Section  3  authorization  and  a 
Presidential  Permit  to  site,  construct, 
and  operate  a  border  crossing  facility  at 
the  terminus  of  the  Rio  Bravo  Lateral  for 
the  importation  and  exportation  of 
natural  gas  at  the  International 
Boundary.  Tennessee's  border  crossing 
facility  would  consist  of  a  1.800-foot- 
long  segment  of  30-inch-diaineter 
pipeline  which  would  interconnect  with 
a  proposed  pipeline  in  Mexico  to  be 
constructed  by  Gasoducto  del  Rio.  a 
wholly  owned  Mexican  subsidiary  of 
EDF  International  Tennessee's 
proposed  project  and  the  Gasoducto  del 
Rio  pipeline  would  provide  natural  gas 
service  to  a  developing  power 
generation  complex  (Rio  Bravo  Market) 
comprised  of  four  new  electric  power 
plants  located  in  Northern  Mexico. 

The  general  location  of  the  South 
Texas  Expansion  Project  facilities  is 
shown  in  appendix  1.  - 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  276.5  acres  of  land. 
Following  construction,  about  118.9 
acres  would  be  maintained  as 
permanent  right-of-way.  including  9.5 
acres  for  new  aboveground  facility  sites. 
The  remaining  157.6  acres  of  temporary 
workspace  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 


'  Tt'iiiirssee's  applu  atmn  was  filed  with  the 
t^ommission  under  .S('(  tion  3  and  Section  7  of  the 
Natural  Gas  Acl  and  Part  153  and  Part  157  of  the 
Commission's  regulations. 


-The  appendices  rpfercnied  in  this  notice  are  nnl 
Ix'ing  printed  in  the  Federal  Ref;ister  Copies  are 
rivailatile  on  the  (Aimmission's  wehsite  at  the 
■  RIMS  "  link  or  from  the  Commission  s  Piiblir 
Reference  an<l  Files  Maintenance  Branch.  888  First 
Street.  NE,.  Washington,  DC  2042b.  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
riifer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  re<,eiving  this 
notice  in  the  mail. 

'  "We",  "us",  and  "our"  refer  to  the 
t'livironmental  staff  of  the  Office  of  Energy  Protects 
(OEP). 
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in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 

concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 
Endangered  and  threatened  species 
Land  use 

Cultural  resources 
Air  quality  and  noise 
Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 

areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  5. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Tennessee.  This  preliminarv'  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Six  single-family  residences  are 
within  50  feet  of  the  proponed  pipeline 
construction  corridors. 

•  A  directionally  drilled  crossing  of 
the  Rio  Grande  River. 

•  The  Edinburg  Compressor  Station 
would  effect  the  local  air  quality  and 
noise  environment. 

Also,  we  have  made  a  preliminar>' 
decision  to  not  address  the  impacts  of 


the  nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA.  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1 ,  Pf-l  1.1. 

•  Reference  Docket  Nos.  CP02-116- 
000  and  CP02-1 17-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  13.2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://\vi\'w.  fere. gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

We  may  mail  the  EA  for  comment.  If 
vou  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  4).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Site  Visit 

On  April  22,  2002,  the  staff  of  the  OEP 
will  conduct  a  site  inspection  of  the 
proposed  South  Texas  Expansion 
Project  facilities  in  Hidalgo  County, 
Texas.  Anyone  interested  in  attending 
the  site  inspection  should  contact  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  for  more  details  and 
must  provide  their  own  transportation. 


Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).-'  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the.proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EA. 

Additional  Information 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  (direct  line)  or  you 
can  call  die  FERC  operator  at  1-800- 
847-8885  and  ask  for  External  Affairs. 
Information  is  also  available  on  the 
FERC  website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 


■*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #  '  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Linweod  A.  Watson,  Jr.. 

Deputy  Secretary-. 

[FR  Doc.  02-9281  Filed  4-16-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
a  New  License 

April  11,  2002. 

Take  notice  that  the  following  notice  - 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  T\j)e  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Pro/ec<  No;  1051. 

c.  Date  filed:  Maich  28,  2002. 

d.  Submitted  By:  Alaska  Power  & 
Telephone  Company. 

e.  Name  of  Project:  Dewey  Lake 
Hydroelectric  Project. 

f.  Location:  The  Dewey  Lake  Project  is 
located  east  of  downtown  Skagway. 
Alaska. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6. 

h.  Pursuant  to  section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  Alaska  Power  & 
Telephone  Company  at  110  Spring 
Street,  Skagway,  Alaska. 

i.  FERC  Contact:  Alan  Mitchnick, 
202-219-2826, 
Alan.Mitchnick@Ferc.Gov. 

j.  Expiration  Date  of  Current  License: 
August  29,  2007. 

k.  Project  Description :  Powerhouse 
structure  with  four  installed  hydro 
turbines.  A  2.71  acre  reservoir  with  an 
earth  and  rock  filled  dam,  including  an 
intake  structure.  Total  capacity  is  943 
kilowatts. 

1.  The  licensee  states  its  unequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  1051. 
Pursuant  to  18  CFR  16.9(b)(1),  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 


months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
August  29,  2005. 

A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE..  Room  2A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371 
The  notice  may  be  viewed  on  http:// 
www.ferc.gov/online/rims.htm  call  (202) 
208-2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary 

[FR  Doc.  02-9284  Filed  4-16-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Ready  For 
Environmental  Analysis,  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

April  11.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Application 
for  new  license. 

b.  Project  No.:  2086-035. 

c.  Date  filed:  August  30.  2001 

d.  Applicant:  Southern  California 
Edison. 

e.  Name  of  Project:  Vermillion  Valley 
Project. 

f.  Location:  On  Mono  Creek  in  Fresno 
County,  near  Shaver  Lake.  California. 
The  project  affects  federal  lands  in  the 
Sierra  National  Forest,  covering  a  total 
of  2,202  acres. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791  (a)— 825(r). 

h.  Applicant  Contact:  Thomas  J. 
McPheeters,  Manager.  Northern  Hydro 
Region,  Southern  California  Edison 
Company,  54205  Mountain  Poplar  Road. 
P.O.  Box'  100.  Big  Creek,  California 
93605, (559)  893-3646. 

i.  FERC  Contact:  Jim  Fargo  at  (202) 
219-2848;  e-mail 
James.  fargo@ fere.  fed.  us. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  to  prepare 
the  environmental  document.  Agencies 
who  would  like  to  request  cooperating 
status  should  follow  the  instructions  for 


fding  comments  described  in  item  k 
below. 

k.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  60  days 
from  the  issuance  date  of  thi^hotice 

All  documents  (original  ^d  eight 
copies)  should  be  filed  withxMagalie  R. 
Salas  Secretary.  Federal  Eneiigy 
Regulator^-  Commission.  888  First 
Street,  NE..  Washington.  DC  20426. 

The  Commission's  rules  of  practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  ser\ice  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  ser\e  a  copy  of  the  document  on 
that  resource  agency 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
\\■\^^^■.  fere  gov]  under  the  "e-Filine"  link. 

1.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  now  ready  for 
environmental  analysis 

m.  The  existing  Vermillion  Project 
consists  of:  (1)  A  4.234-foot-long  earth- 
fill  dam;  (2)  Lake  Edison,  with  a  125.035 
acre-foot  storage  capacity  at  7.642  feet; 
(3)  a  service  spillway  at  the  left 
abutment  with  a  .single  manually 
operated  radial  gate  15  feet  wide  by  8 
feet  high,  and  an  auxiliary  spillway  at 
the  right  abutment  with  an  ungated 
chute  discharging  into  an  ungated 
channel;  (4)  a  man-made  outlet  charmel 
extending  1.300  feet  to  Mono  Creek;  and 
(5)  a  3-kW  Pelton-wheel  turbine  located 
in  the  outlet  structure  used  to  recharge 
batteries  in  the  valve  house. 

n.  Locations  of  the  Applications: 
Copies  of  the  applications  are  available 
for  inspection  or  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  NE.,  Washington,  DC 
20426,  or  by  calling  (202)  208-2326. 
The  applications  may  also  be  viewed  on 
the  web  at  http://www.ferc.gov  using  the 
■RIMS"  link-select  "Docket  #  "  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

o.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  Mav  8.  1991,  56 
FR  23108.  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
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conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b],  and 
385.2010. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-9285  Filed  4-16-02;  8:43  am] 

8IUMG  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7173-1] 

National  and  Governmental  Advisory 
Committees  to  ttie  U.S.  Representative 
to  the  Commission  for  Environmental 
Cooperation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463).  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  National  Advisory 
Committee  (NAC)  and  Governmental 
Advisory  Committee  (GAC)  to  the  U.S. 
Representative  to  the  North  American 
Commission  for  Environmental 
Cooperation  (CEC), 


The  National  and  Goverimiental 
Advisory  Committees  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  Council  of  the  North  American 
Commission  for  Environmental 
Cooperation.  The  Committees  are 
authorized  under  Article  17  and  18  of 
the  North  American  Agreement  on 
Environmental  Cooperation  (NAAEC), 
North  American  Free  Trade  Agreement 
Implementation  Act.  Public  Law  103- 
182  and  as  directed  by  Executive  Order 
12915.  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation."  The  Committees  are 
responsible  for  providing  to  the  U.S. 
Representative  on  a  wide  range  of 
strategic,  scientific,  technological, 
regulatory  and  economic  issues  related 
to  implementation  and  further 
elaboration  of  the  NAAEC.  The  National 
Advisory  Committee  consists  of  12 
representatives  of  environmental  groups 
and  non-governmental  organizations, 
business  and  industry,  and  educational 
institutions.  The  Governmental 
Advisory  Committee  consists  of  12 
representatives  from  state,  local  and 
tribal  governments. 

The  Committees  are  meeting  to 
discuss  issues  that  the  U.S.  Government 
should  consider  as  it  prepares  for  the 
annual  North  American  Commission  for 
Environmental  Cooperation  Council  of 
Ministers  Session. 

DATES:  The  Committees  will  meet  on 
Thursday.  May  2.  2002  from  8:30  a.m. 
to  5  p.m.,  and  on  Friday,  May  3,  2002 
from  8:30  a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  at  Metro  Center,  775  12th 
Street,  NW..  Washington,  DC.  The 
meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mark  Joyce,  Designated  Federal  Officer, 
U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  at  (202) 
564-9802. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mark 
Joyce  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  April  10,  2002. 
Mark  N.  Joyce, 
Designated  Federal  Officer. 
(FR  Doc.  02-9321  Filed  4-16-02;  8:45  am] 

WLUNG  CODE  65«0-S0-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[PF-1080;  FRL-6830-9] 

Notice  Of  Filing  Pesticide  Petitions  to 
Establisli  a  Tolerance  for  Certain 
Pesticide  Chemicals  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1080,  must  be 
received  on  or  before  May  17.  2002. 
ADDRESSES:  Conmients  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-1080  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-3194;  e-mail  address; 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


1 

Categories      ^AICS 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
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assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity  ."consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1080.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1080  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  SuDmit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 


Agencv,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Fridav,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  fomi 
must  be  identified  by  docket  control 
number  PF-1080.  Electronic  comments 
may  also  be  filed  online  at  many  Federn! 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  tbe  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
ds  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  sec4ion  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2):  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

DatoH:  .Man  h  29.  2002. 
Robert  A.  Forrest. 
Acting  DinrAor,  Registration  Division.  Office 

nf  Pfstiridp  Praomwi 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 

petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
>ummaries  verbatim  without  editing 
them  in  any  way.  The  petition  summar> 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed 

Pesticide  Petitions  1E6351.  2E6394, 
2E6396.  5F4440.  and  5F4572 

EPA  has  received  pesticide  petitions 
(1E6351,  2E6394.  and  2E6396)  from  the 
Interregional  Research  Project  Number  4 
(IR  #4),  681  U.S.  Highway  #1  South, 
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North  Brunswick,  NJ  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d).  to  amend 
40  CFR  part  180.458  by  establishing 
tolerances  for  residues  of  clethodim  in 
or  on  the  following  raw  agricultural 
commodities  (RACs);  Leafy  brassica 
greens  subgroup  and  turnip  tops  at  3.0 
parts  per  million  (ppm),  spinach  at  2.0 
ppm,  peppermint  at  5.0  ppm,  and 
spearmint  at  5.0  ppm.  Tihis  notice 
includes  a  summarv'  of  the  petitions 
prepared  by  Valent  U.S.A.  Corporation, 
the  registrant. 

EPA  has  also  received  pesticide 
petitions  (5F4440  and  5F4572)  from  the 
Valent  U.S.A.  Corporation,  1333  North 
California  Boulevard,  Suite  600,  Walnut 
Creek,  CA  94596-8025  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  180.458  by  replacing  existing  time- 
limited  tolerances,  for  residues  of 
clethodim  in  or  on  the  following  RACs 
with  permanent  tolerances:  Alfalfa 
forage  at  6.0  ppm,  alfalfa  hay  at  10.0 
ppm,  dry  bean  at  2.0  ppm,  peanut  hay 
at  3.0  ppm,  peanut  meal  at  5.0  ppm. 
peanut  at  3.0  ppm,  tomato  paste  at  3.0 
ppm.  and  tomato  puree  at  2.0  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  i^C-clethodim  labeled  in  the  ring 
structure  and  in  the  side  chain  has  been 
studied  in  carrots,  soybeans,  and  cotton 
as  well  as  in  lactating  goats  and  laying 
hens.  The  major  metabolic  pathway  in 
plants  is  initial  sulfoxidation,  forming 
clethodim  sulfoxide,  followed  by  further 
oxidation  to  form  clethodim  sulfone. 
These  reactions  are  apparently  followed 
by  elimination  of  the  chloroallyloxy 
side  chain  to  give  the  imine  sulfoxide 
and  sulfone,  with  further  hydroxylation 
to  form  the  5-OH  sulfoxide  and  5-OH 
sulfone.  Clethodim  sulfoxide  and 
clethodim  sulfone  conjugates  were  also 
detected  as  major  or  minor  metabolites, 
depending  on  plant  species  and 
subfractions.  Once  the  side  chain  is 
cleaved  from  clethodim,  the 
chloroallyloxy  moiety  undergoes 
extensive  metabolism  to  eliminate 
chlorine  and  incorporate  3-carbon 
moieties  into  natural  plant  components. 

2.  Analytical  method.  Practical 
analytical  methods  for  detecting  and 
measuring  levels  of  clethodim  and  its 


metabolites  have  been  developed  and 
validated  in/on  all  appropriate 
agricultural  commodities,  respective 
processing  fractions,  milk,  animal 
tissues,  and  environmental  samples. 
The  methods  have  been  validated  at 
independent  laboratories,  and  EPA  has 
successfully  performed  an  analytical 
method  trial.  For  most  commodities,  the 
primary  enforcement  method  is  EPA- 
RM-26l>-3.  a  high  performance  liquid 
chromatography  (HPLC)  method  capable 
of  distinguishing  clethodim  from  the 
structurally  related  herbicide 
sethoxydim. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  is  adequately 
understood  for  the  proposed 
commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Clethodim  technical 
is  slightly  toxic  to  animals  following 
acute  oral  (toxicity  category  ID),  dermal 
(toxicity  category  IV),  or  inihalation 
exposure  (toxicity  category  IV). 
Clethodim  is  a  moderate  eye  irritant 
(category  III),  a  skin  irritant  (category  II), 
and  does  not  cause  skin  sensitization  in 
the  modified  Buehler  test  in  guinea  pigs. 
In  addition,  an  acute  oral  no  observed 
adverse  effect  level  (NOAEL)  has  been 
determined  in  rats  to  be  300  milligrams/ 
kilograms  (mg/kg). 

2.  Genotoxicity.  Clethodim  does  not 
present  a  genetic  hazard.  Clethodim 
technical  did  not  induce  gene  mutation 
in  microbial  in  vitro  assays.  A  weak 
response  in  an  in  vitro  assay  for 
chromosome  aberrations  was  not 
confirmed  when  clethodim  was  tested 
in  an  in  vivo  cytogenetics  assay  up  to 
the  maximally  tolerated  dose  level,  nor 
was  the  response  observed  in  vitro  using 
technical  material  of  a  higher  purity.  No 
evidence  of  unscheduled  DNA  synthesis 
(UDS)  was  seen  following  in  vivo 
exposure  up  to  a  dose  level  near  the 
lethal  dose  LDh,  (1.5  g/kg).  This 
evidence  indicates  that  clethodim  does 
not  present  a  genetic  hazard  to  intact 
animal  systems. 

3.  Reproductive  and  developmental 
toxicity.  No  reproductive  toxicity  was 
observed  with  clethodim  technical  at 
feeding  levels  up  to  2,500  ppm. 
Developmental  toxicity  was  observed  in 
two  rodent  species,  but  only  at 
maternally  toxic  dose  levels.  Clethodim 
is  therefore  not  considered  a 
reproductive  or  developmental  hazard. 
These  studies  indicate  no  unique 
toxicity  to  the  developing  fetus  or 
young,  growing  animals. 

The  ofevelopmental  toxicity  study 
conducted  with  clethodim  technical  in 
the  rat  resulted  in  a  developmental  and 
maternal  NOAEL  and  lowest  observed 
adverse  effect  level  (LOAEL)  of  100  and 


350  (mg/kg/day),  respectively.  The 
NOAEL  and  LOAEL  for  developmental 
toxicity  were  based  on  reductions  in 
fetal  body  weight  and  increases  in 
skeletal  anomalies,- 

The  developmental  toxicity  study 
conducted  with  clethodim  technical  in 
the  rabbit  resulted  in  a  maternal  toxicity 
NOAEL  and  LOAEL  of  25  and  100  mg/ 
kg/ day,  respectively.  Maternal  toxicity 
was  manifested  as  clinical  signs  of 
toxicity  and  reduced  weight  gain  and 
food  consxmiption  during  treatment. 
Developmental  toxicity  was  not 
observed,  and  therefore  the 
developmental  toxicity  NOAEL  was  300 
mg/kg/day,  highest  dose  tested  (HDT). 
The  2-generation  reproduction  study 
conducted  with  clethodim  technical  in 
the  rat  resulted  in  parental  toxicity 
NOAEL  and  LOAEL  of  500  ppm  and 
2,500  ppm,  respectively,  based  on 
reductions  in  body  weight  in  males,  and 
decreased  food  consumption  in  both 
generations.  The  NOAEL  for 
reproductive  toxicity  was  2,500  ppm, 
the  HDT. 

4.  Subchronic  toxicity.  Subchronic 
oral  toxicity  studies  conducted  with 
clethodim  technical  in  the  rat  and  dog 
indicate  a  low  level  of  toxicity.  Effects 
observed  at  high  dose  levels  consisted 
primarily  of  decreased  body  weights, 
increased  liver  size  (increased  weight 
and  cell  hypertrophy),  and  anemia 
(decreased  erythrocyte  counts, 
hemoglobin,  or  hematocrit)  in  rats  and 
dogs.  The  NOAELs  from  these  studies 
were  500  ppm  (ca.  25  mg/kg  bwt/day)  in 
rats  and  25  mg/kg  bwt/day  in  dogs.  A 
21-day  dermal  toxicity  study  in  rats 
with  clethodim  technical  showed  a 
LOAEL  at  100  mg/kg  bvirt/day  and  a 
NOAEL  at  1,000  mg/kg  bwt/day,  the 
HDT. 

5.  Chronic  toxicity.  Clethodim 
technical  has  been  tested  in  chronic 
studies  with  dogs,  rats,  and  mice.  In 
chronic  studies,  compound-related 
effects  noted  at  high  doses  included 
decreased  body  weight,  increased  liver 
size  (liver  weight  and  hypertrophy),  and 
anemia  (decreased  hemoglobin, 
hematocrit,  and  erythrocyte  count). 
Bone  marrow  hyperplasia  was  observed 
in  dogs  at  the  HDT.  No  treatment-related 
increases  in  incidence  of  neoplasms 
were  observed  in  any  study. 

Chronic  NOAELs  were  200  ppm  for 
an  18-month  feeding  study  in  mice  and 
500  ppm  for  a  24-month  study  in  rats. 
EPA  has  established  a  chronic 
population  adjusted  dose  (cPAD)  for 
clethodim  of  0.01  mg/kg  bwt/day,  based 
on  the  NOAEL  in  the  1-year  oral  dog 
study  and  an  uncertainty  factor  (UF)  of 
100.  Effects  observed  at  the  LOAEL 
include  alterations  in  hematology  and 
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increased  absolute  and  relative  liver 
weights  at  75  mg/kg/day. 

6.  Animal  metabolism.  Ruminant  and 
poultn,'  metabolism  studies 
demonstrated  that  transfer  of 
administered  '■'C-clethodim  residues  to 
tissues  was  low.  Total  '-'C-residues  in 
goat  milk,  muscle,  and  tissues 
accounted  for  less  than  0.5%  of  the 
administered  dose  (24  ppm  in  diet  for 

3  days),  and  were  less  than  0.4  ppm  in 
all  cases.  In  poultry  treated  at  2.2  mg/ 
kg/day  for  5  days,  total  '■'C-residues  in 
eggs,  muscle,  and  most  tissues  were  less 
than  0.3  ppm.  although  higher  in  liver, 
kidney,  and  the  gastrointestinal  tract. 
Residues  in  eggs  were  less  than  0.2 
ppm. 

7.  Metabolite  toxicology,'.  Metabolism 
studies  of  clethodim  in  rats,  crop  plants, 
goats,  and  hens  demonstrate  that  the 
parent  is  very  rapidly  metabolized,  and 
in  animals,  eliminated.  Because  parent 
and  metabolites  are  not  retained  in  the 
body,  the  potential  for  acute  toxicity 
from  in  situ  formed  metabolites  is  low. 
The  potential  for  chronic  toxicity  is 
adequatelv  tested  by  chronic  exposure 
to  the  parent  at  the  maximum  tolerance 
dose  and  consequent  chronic  exposure 
to  the  internally  formed  metabolites. 
Two  metabolites  of  clethodim, 
clethodim  imine  sulfone  and  clethodim 
5-hydroxy  sulfone.  have  been  tested  in 
toxicity  screening  studies  to  evaluate 
the  potential  impact  of  these  metabolites 
on  the  toxicity  of  clethodim.  In  general, 
these  metabolites  were  found  to  be  less 
toxic  than  clethodim  technical  for  acute 
and  oral  toxicity  studies:  reproduction 
and  teratology  screening  studies;  and 
several  mutagenicity  studies. 

8.  Endocrine  disruption.  No  special 
studies  to  investigate  the  potential  for 
estrogenic  or  other  endocrine  effects  of 
clethodim  have  been  performed. 
However,  a  large  and  detailed 
toxicology  data  base  exists  for  the 
compound  including  studies  in  all 
required  categories.  These  studies 
include  acute,  sub-chronic,  chronic, 
developmental,  and  reproductive 
toxicology  studies  including  detailed 
histology  and  histopathology  of 
numerous  tissues,  including  endocrine 
organs,  following  repeated  o»  long-term 
exposure.  These  studies  show  no 
evidence  of  any  endocrine-mediated 
effects  and  no  pathology  of  the 
endocrine  organs.  Consequently.  Valent 
USA  Corporation  concludes  that 
clethodim  does  not  possess  estrogenic 
or  endocrine  disrupting  properties. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  Lifeline 
exposure  model  (Version  1.0)  was  used 
to  calculate  chronic  dietary  exposure  to 
clethodim  residues  for  the  U.S. 


population  using  anticipated  residues 
(average  residues  from  field  residue 
studies)  and  accounting  for  the  percent 
of  the  crop  treated.  In  addition  to 
existing  tolerances  and  those  tolerances 
proposed  in  this  notice,  potential 
chronic  dietary  exposure  to  the 
following  treated  crops  are  also 
included  in  this  analysis:  Head  lettuce, 
asparagus,  basil,  and  chives. 

i.  Food.  The  highest  average  estimated 
dose  from  food  containing  clethodim 
residues  was  0.002273  mg/kg/day  for  2- 
year  old  children,  which  represents 
23%  of  the  chronic  population  adjusted 
dose  (cPAD)  of  0.01  mg/kg/day.  The 
average  dose  gradually  became  lower, 
and  after  the  age  of  16  years,  the  dose 
stayed  below  0.0008  mg/kg/day  (8%  of 
the  cPAD).  Generally  speaking,  the 
Agency  has  no  cause  for  concern  if  total 
residue  contribution  for  published  and 
proposed  tolerances  is  less  than  100% 
of  the  cP AD. 

ii.  Drinking  water.  Based  on  the 
GENEEC  and  SCI-GROW  models,  the 
estimated  environmental  concentrations 
(EECs)  of  clethodim  for  chronic 
exposures  are  estimated  to  be  24.2  parts 
per  billion  (ppb)  for  surface  water  and 
0.49  ppb  for  ground  water  (June  6,  2001. 
66  FR  30325)  (FRL-6785-5).  Using 
standard  assumptions  about  body 
weight  and  water  consumption,  the 
worse  case  chronic  exposure  from 
drinking  water  would,  therefore,  be 
0.0007  and  0.0024  mg/kg  bwt/day  for 
adults  and  children,  respectively:  24% 
of  the  cPAD  for  children.  Based  on  this 
worse  case  analysis,  the  contribution  of 
water  to  the  chronic  dietary  risk  exceeds 
food,  but  is  still  acceptable. 

2.  \'on-dietary  exposure.  Clethodim  is 
currently  registered  for  use  on  the 
following  residential  non-food  sites: 
Ornamental  plants,  wooden  containers 
for  growing  plants,  golf  course  turf, 
walkways,  trails,  and  paths.  There  are 
no  indoor  uses  registered  for  clethodim. 
Clethodim  kills  grassy  weeds  and  does 
not  control  broadleaf  weeds.  Therefore, 
clethodim  is  not  used  on  broadcast  turf, 
but  only  on  edges  and  walkways,  thus 
greatly  reducing  the  risk  of  residential 
exposure. 

D.  Cumulative  Effects 

In  consideration  of  potential 
cumulative  effects  of  clethodim  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  there 
are  currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  clethodim 
would  be  cumulative  with  those  of  other 
chemical  compounds.  Thus,  only  the 
potential  risks  of  clethodim  have  been 
considered  in  this  assessment  of 
aggregate  exposure  and  effects.  Valent 


USA  Corporation  will  submit 
information  for  EPA  to  consider 
concerning  potential  cumulative  effev:ts 
of  clethodim  consistent  with  the 
schedule  established  bv  EPA  on  August 
4.  1997  (62  FR  42020)  (FRL-5734-6). 
and  other  subsequent  EPA  publications 
pursuant  to  the  Food  Qualitv  Protection 
Act  (FQPA). 

E.  Safety  Determination 

1.  U.S  population.  Using  the  dietajy 
exposure  assessment  procedures 
described  above  for  clethodim, 
calculated  chronic  dietary  exposure  - 
taking  into  account  percent  of  crop 
treated  and  using  anticipated  residues  ~ 
from  existing  and  proposed  uses  of 
clethodim  is  minimal.  The  estimated 
chronic  dietary  exposure  from  food  for 
the  U.S.  population  over  the  age  of  16 
years  was  0.0008  mg/kg  bwt'day.  8%  of 
the  cPAD,  Addition  of  the  small  but 
worse  case  potential  chronic  exposure 
from  drinking  water  (calculated  above) 
increases  exposure  by  0.0007  mg/kg 
bwt/dav  and  the  maximum  occupancy 
of  the  cPAD  from  8%  to  15%.  Generally, 
the  Agency  has  no  cause  for  concern  if 
total  residue  contribution  is  less  than 
100%  of  the  cPAD.  It  can  be  concluded 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  U.S. 
population  over  the  age  of  16  years  from 
aggregate,  chronic  exposure  to 
clethodim  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of      " 
clethodim.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
margin  of  safety,  up  to  ten-fold,  for 
added  protection  for  infants  and 
children  in  the  case  uf  threshold  effects 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  The  toxicological  data 
base  for  evaluating  prenatal  and 
postnatal  toxicity  for  clethodim  is 
complete  with  respect  to  current  data 
requirements.  There  are  no  special 
prenatal  or  postnatal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  or  the  3- 
generation  reproductive  toxicity  study 
in  rats.  Valent  USA  Corporation 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  UF  and  that  an 
additional  UF  is  not  needed  for 
clethodim  to  be  further  protective  of 
infants  and  children. 

Using  the  conservative  exposure 
assumptions  described  above 
(anticipated  residues  and  percent  of 
crop  treated),  the  percentage  of  the 
cPAD  that  will  be  utilized  by  dietary 
(food  only)  exposure  to  residues  of 
clethodim  was  22.7%  for  2-vear  old 


18894 


Federal  Register /Vol.  67,  No.  74 /Wednesday,  April  17.  2002 /Notices 


children  (the  age  at  which  exposure  to 
clethodim  reached  a  maximum).  Adding 
the  worse  case  potential  incremental 
exposure  to  infants  and  children  from 
clethodim  in  drinking  water  (0.0024  mg/ 
kg  bwt/day)  greatly  increases  the 
aggregate,  chronic  dietary  exposure  and 
the  occupancy  of  the  cPAD  by  24%  to 
46.7%  for  children  (2  years  old).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  It  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate, 
chronic  exposure  to  clethodim  residues. 

F.  International  Tolerances 

Codex,  Canadian,  or  Mexican 
maximum  residue  levels  (MRLs)  have 
been  established  or  proposed  for 
residues  of  clethodim  in/on  sugar  beets 
(0.1  ppm),  potatoes  (0.2  ppm).  rape  seed 
(0.5  ppm),  rape  seed  oils  (0.5  ppm). 
sunflower  seed  (0.5  ppm),  and 
sunflower  seed  oils  (0.05  ppm).  There 
are  no  conflicts  between  this  proposed 
action  and  existing  international  residue 
limits. 
(FR  Doc.  02-9323  Filed  4-16-02;  8:45  am] 

BILLING  CODE  6S6&-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1079;  FRL-6830-5] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1079.  must  be 
received  on  or  before  May  17,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identifv-  docket  control  number 
PF-1079  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Tompkins,  Registration 


Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 


Industry 


111 
112 
311 
32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 

Don'- 

L^itictronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  "Regulations 
andProposed  Rules"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1079.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 


received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conmients  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1079  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1079.  Electronic  comments 
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may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  oj 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 


has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  28,  2002. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

The  Petitioner's  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represent  the  views  of  the  p'^'  'loner. 
EPA  is  publishing  th<'  ■  -ii 

summaries  vcr*^'  .uout  editing 

them  in  an\  a  ,i ,    i  ne  petition  summan.' 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticidg  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Monsanto  Company 

PP  0F6130,  PP  0F6195,  PP  1F6273.  PP 
1F6274,  PP1F6295 

EPA  has  received  several  pesticide 
petitions  (PP  0F6130,  PP  0F6195,  PP 
1F6273,  PP  1F6274.  PP  1F6295)  from 
Monsanto  Company,  600  13th  Street, 
NW.,  Washington.  DC  20005  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  several  tolerances 
for  residues  of  glyphosate  (N- 
(phosphonomethvl)  glycine).  In  the 
Federal  Register  of  July  25,  2000  (65  FR 
45769)  (FRL-6596^).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
FFDCA  announcing  the  filing  of  a 
pesticide  petition  (PP  0F6130)  for 
tolerance  by  Monsanto  Company:  that 
petition  has  been  amended  and  is 
accordingly  re-notified.  Monsanto 
requests  that  40  CFR  180.364  be 
amended  by  establishing  tolerances  for 
residues  of  glyphosate  (A'- 
(phosphonomethyl)  glycine)  per  se 
resulting  from  the  application  of 
glyphosate.  the  isopropylamine  salt  of 
glyphosate.  the  ethanolamine  salt  of 
glyphosate,  the  potassium  salt  of 
glyphosate,  and/or  the  ammonium  salt 
of  glvphosate  in  or  on  the  listed  raw 
agricultural  commodities,  (RACs)  to 


include:  grass,  forage,  fodder,  and  hay 
group  at  300  parts  per  million  (ppm); 
aspirated  grain  fractions  at  100  ppm: 
corn,  field,  forage  at  6.0  ppm:  wheat, 
forage  at  10.0  ppm;  wheat,  hay  at  10.0 
ppm:  animal  feeds,  nongrass  group  at 
400  ppm:  rice,  grain  at  15  0  ppm;  rice, 
bran  at  30.0  ppm:  and  rice,  hulls  at  25.0 
ppm  and  to  increase  the  established 
tolerance  for  wheat,  grain  to  6.0  ppm  In 
addition.  PP  1F6274  requests  to  revise 
the  present  tolerance  for  cereal  grains 
group  to  be  "grain,  cereal  group  (except 
barley,  field  corn,  grain  sorghum,  oats, 
rice,  and  wheat)."  Finally.  Monsanto 
seeks  to  delete  the  e.xisting  tolerance  for 
soybean,  aspirated  grain  fractions  at 
50.0  ppm  since  this  tolerance  will  be 
included  in  the  'aspirated  grain 
fractions"  described  above,  and  PP 
1F6273  seeks  to  delete  the  existing 
tolerance  for  animal,  feeds,  nongrass 
group  (except  alfalfa),  which  will  be 
included  in  the  above  proposed  "animal 
feeds,  nongrass  group"  tolerance.  The 
tolerances  proposed  for  rice  and  wheat 
commodities,  and  the  grass,  forage, 
fodder,  and  hay  group  include  both 
conventional  and  glyphosate  tolerant 
rice,  wheat,  and  creeping  bentgrass.  EPA 
has  determined  that  the  petitions 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA:  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  plants  is  adequately 
understood  and  consists  of  the  patent, 
glyphosate  and  its  metabolite 
aminomethyl-phosphonic  acid  (AMPA). 
Only  glyphosate  parent  is  to  be 
regulated  in  plant  and  animal 
commodities  since  the  metabolite 
AMPA  is  not  of  toxicological  concern  in 
food.  The  qualitative  nature  of  the 
glyphosate  residue  will  not  be  changed 
as  a  result  of  the  proposed  tolerance 
changes. 

The  qualitative  nature  of  the  residue 
in  animais  is  adequately  understood, 
and  will  not  be  affected  by  the  proposed 
tolerance  change.  Glyphosate  herbicides 
are  not  applied  directly  to  livestock,  so 
their  only  exposure  is  via  plant  residues 
in  their  diet.  The  terminal  residue  to  be 
regulated  in  livestock  is  glyphosate  per 
se. 

2.  Analytical  method.  Adequate 
enforcement  methods  are  available  for 
analysis  of  residues  of  glyphosate  in  or 
on  plant  commodities.  These  methods 
include  gas  liquid  chromatography 
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(GLC)  (Method  I  in  Pesticides  Anahiical 
Manual  (PAM)  11;  the  limit  of  detection 
is  0.05  ppm)  and  high  performance 
liquid  chromatography  (HPLC)  with 
fluorometric  detection.  The  HPLC 
procedure  has  undergone  successful 
Agency  validation  and  was 
recommended  for  inclusion  in  PAM  II. 
A  gas  chromatography/mass 
spectrometry  (GC/MS)  method  for 
glyphosate  crops  has  also  been  validated 
by  EPA's  Analytical  Chemistry 
Laboratory  (ACL).  The  proposed 
revisions  in  the  tolerance  regulation  do 
not  change  the  residue  to  be  analyzed, 
which  remains  as  glyphosate  per  se. 

3.  Magnitude  of  residues.  Adequate 
data  concerning  glyphosate  residues  on 
raw  agricultural  commodities  (RACs) 
and  relevant  processed  commodities  has 
been  submitted  to  the  Agency. 
Accordingly,  the  available  residue  data 
for  glyphosate  support  the  proposed 
revisions  of  the  tolerance  regulation  for 
glyphosate.  In  addition,  any  secondary 
residues  occurring  in  liver,  or  kidney  of 
cattle,  goats,  horses,  sheep,  and  meat-by- 
products of  poultry,  and  eggs,  will  be 
covered  by  existing  tolerances.  Existing 
glyphosate  tolerances  for  fish  and 
shellfish  will  cover  any  residues 
occurring  in  harvestable  aquatic  species. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  place  technical-grade 
glyphosate  in  toxicity  category  III  and 
toxicity  rv.  Techniced  glyphosate  is  not 
a  dermal  sensitizer. 

2.  Genotoxicty.  In  an  in  viro 

rec  -  assay  with  B.  subtilis  Hi  7  (rec+) 
and  M45  (rec  - )  and  reverse  mutation 
assay  using  E.  coli  WP2  her  and  S. 
typhimurium  strains,  there  was  no 
evidence  of  gene  toxicity  genotoxicity 
up  to  the  limit  dose  or  cytotoxicity  in 
the  presence  or  absence  of  metabolic 
activation. 

In  an  in  vitro  reverse  gene  mutation 
assay  in  S.  typhimurium  bacteria,  there 
was  no  evidence  of  induced  mutant 
colonies  over  background  in  Salmonella 
strains  TA  98,  TA  100,  TA  1535,  and  TA 
1537  both  in  the  presence  and  absence 
of  metabolic  activation  at  doses  up  to 
cytotoxic  levels  or  the  limit  dose.  In  an 
in  vitro  gene  mutation  assay  in  Chinese 
hamster  ovary  (CHO)  cells/ 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT),  there  was  no 
evidence  of  genotoxicity  up  to  cytotoxic 
levels  in  the  presence  or  absence  of 
metabolic  activation.  In  a  bone  marrow 
chromosome  aberrations  assay,  there 
was  no  significant  increase  in  the 
frequency  of  chromosome  aberrations  in 
bone  marrow  at  the  limit  dose  of  1 ,000 
milligrams/kilograms  (mg/kg)  in  both 
sexes  of  Sprague-Dawley  rats. 


3.  Reproductive  and  developmental 
toxicity.  In  a  prenatal  developmental 
toxicity  in  rats,  the  maternal  no  observe 
adverse  effect  level  (NOAEL)  =  1,000 
mg/kg/day  based  on  mortality  with  a 
maternal  lowest  observe  adverse  effect 
level  (LOAEL)  3,500  mg/kg/day  based 
on  mortality,  increased  clinical  signs, 
and  reduced  body  weight  gain.  The 
developmental  NOAEL  =  1,000  mg/kg/ 
day  and  the  developmental  LOAEL  = 
3,500  mg/kg/day  based  on  decreases  in 
total  implantations/dam  and  nonviable 
fetuses/dam,  increased  number  of  litters 
and  fetuses  with  unossified  sternebrae, 
and  decreased  fetal  body  weight. 

In  a  prenatal  developmental  toxicity 
in  rabbits  the  maternal  NOAEL  =  175 
mg/kg/day,  the  maternal  LOAEL  =  350 
mg/kg/day  based  on  mortality,  and 
clinical  signs.  The  developmental 
NOAEL  =  175  mg/kg/day  and  the 
developmental  LOAEL  =  350  mg/kg/day 
(insufficient  litters  available  to  assess 
development. 

In  a  reproduction  and  fertility  study 
with  rats  the  parental/systemic  NOAEL 
=  500  mg/kg/day  for  males  and  females, 
the  parental/systemic  LOAEL  =  1,500 
mg/kg/day  for  males  and  females  based 
on  clinical  signs,  decreased  body 
weights,  decreased  weight  gain,  and 
decreased  food  consumption  in  both 
sexes.  The  reproductive/offspring 
NOAEL  =  500  kg/day  for  males  and 
females  and  the  reproductive/offspring 
LOAEL  =  1,500  mg/kg/day  for  males 
and  females  based  on  reduced  pup 
weights  in  both  sexes  during  second  and 
third  weeks  of  lactation. 

4.  Subchronic  toxicity.  In  a  90-day 
oral  toxicity  study  in  rats  the  NOAEL  is 
less  than  50  mg/kg/day  for  both  sexes 
and  the  LOAEL  =  50  mg/kg/day  based 
on  increased  phosphorus  and  potassium 
in  both  sexes.  In  a  90-day  oral  toxicity 
study  in  mice  the  NOAEL  =  1,500  mg/ 
kg/ day  in  both  sexes  and  the  LOAEL  = 
7,500  mg/kg/day  in  both  sexes  based  on 
decreased  body  weight  gain  in  both 
sexes.  In  a  21/28-day  dermal  toxicity 
study  in  rabbits,  the  NOAEL  =  1,000 
mg/kg/day  for  males  and  5,000  mg/kg/ 
day  for  females.  The  LOAEL  =  5,000 
mg/kg/day  in  males  based  on  decreased 
food  consumption. 

5.  Chronic  toxicity.  In  a  chronic 
toxicity  study  in  dogs  the  NOAEL  =  500 
mg/kg/day  highest  dose  tested  (HDT). 
The  LOAEL  was  greater  than  500  mg/kg/ 
day.  In  a  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  the  NOAEL 
=  362  mg/kg/day  in  males  and  457  mg/ 
kg/day  in  females,  the  LOAEL  =  940  mg/ 
kg/day  in  males  and  1,183  kg/kg/day  in 
females  based  on  decreased  weight  gain 
in  females,  and  increased  incidence  of 
cataracts  and  lens  abnormalities, 
decreased  urinary  pH,  increased 


absolute  liver  weight,  and  increased 
relative  liver  weight/brain  weight  in 
males.  There  was  no  evidence  of 
carcinogenicity.  In  a  carcinogenicity 
study  in  mice  the  NOAEL  =  750  mg/kg/ 
day  in  males  and  females,  the  LOAEL  = 
4,500  mg/kg/day  in  both  sexes  based  on 
decreased  body  weight  gains  in  both 
sexes,  increased  incidence  of  renal 
proximal  tubule  epithelial  basophilia 
and  hypertrophy  in  females  and 
increased  incidence  of  interstitial 
nephritis,  hepatocellular  hypertrophy 
and  hepatocellular  necrosis  in  males. 
There  was  no  evidence  of 
carcinogenicity. 

6.  Animal  rnetabolism.  The  qualitative 
nature  of  the  residue  in  animal  is 
adequately  understood.  Studies  with 
lactating  goats  and  laying  hens  fed  a 
mixture  of  glyphosate  and  AMPA 
indicate  that  the  primary  route  of 
elimination  was  by  excretion  (urine  and 
feces).  These  results  are  consistent  with 
metabolism  studies  in  rats,  rabbits,  and 
cows.  The  terminal  residues  in  eggs, 
milk,  and  animal  tissues  are  glyphosate 
and  its  metabolite  AMPA;  there  was  no 
evidence  for  further  metabolism.  The 
terminal  residue  to  be  regulated  in 
livestock  is  glyphosate  per  se. 

7.  Metabolite  toxicology.  The 
metabolite  AMPA  has  been  determined 
to  not  be  of  toxicological  significance. 

8.  Endocrine  disruption.  The 
toxicology  studies  discussed  above 
measure  numerous  endpoints  with 
sufficient  sensitivity  to  detect  potential 
endocrine-modulating  activity.  No 
effects  have  been  identified  in 
subchronic,  chronic  or  developmental 
toxicity  or  multi-generation 
reproduction  studies  to  indicate  any 
endocrine-modulating  activity  by 
glyphosate.  In  addition,  no  adverse  was 
seen  when  glyphosate  was  tested  in  a 
dominant-lethal  mutation  assay.  While 
this  assay  was  designed  as  a  genetic 
toxicity  test,  agents  that  can  affect  male 
reproduction  function  will  also  cause 
effects  in  this  assay. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  have 
been  estabhshed  (40  CFR  180.364)  for 
the  residues  of  (JV- 
(phosphonomethyl)glycine  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate,  the 
ammoniimi  salt  of  glyphosate,  and/or 
the  ethanolamine  salt  of  glyphosate,  in 
or  on  a  variety  of  food  and  feed 
commodities.  The  petitioner  proposes  to 
add  potassium  salt  to  this  list  of 
acceptable  salt  forms  to  which  the 
tolerances  apply,  and  to  amend  or  add 
a  number  of  new  animal  feed  tolerances 
and  one  food  tolerance.  Tolerances  are 
established  for  cattle,  goat,  hog,  horse, 
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and  sheep  kidney  at  4.0  ppm,  and  liver 
at  0.5  ppm,  and  for  poultry  meat  at  0.1 
ppm,  eggs  at  0.05  ppm,  and  poultry 
meat  byproducts  at  1.0  ppm,  based  on 
animal-feeding  studies  and  reasonable 
worst-case  livestock  diets.  This  analysis 
showed  that  the  existing  livestock 
tolerances  are  sufficient  for  any 
additional  dietary  burden  arising  from 
the  proposed  feed  tolerances. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposure  from 
glyphosate  in  food  as  follows: 

2.  Acute  exposure — Food.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
dietary  endpoint  and  dose  was  not 
identified  for  glyphosate.  A  review  of 
the  rat  and  rabbit  developmental  studies 
did  not  provide  a  dose  or  endpoint  that 
could  be  used  for  acute  dietary  risk 
purposes.  Additionally,  there  are  no 
data  requirements  for  acute  and 
subchronic  rat  neurotoxicity  studies 
since  there  was  no  evidence  of 
neurotoxicity  in  any  of  the  toxicology 
studies  at  very  high  doses  and 
glyphosate  lacks  a  leaving  group. 

3.  Chronic  exposure,  i.  In  conducting 
this  chronic  dietary  risk  assessment  the 
dietEiry  exposure  evaluation  model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  United 
States  Department  of  Agriculture 
(USDA)  198^1992  nationwide 
continuing  surveys  of  food  intake  by 
individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  The  chronic  dietary 
exposure  analysis  was  conducted  using 
the  reference  dose  (RfD)  of  2.0  mg/kg/ 
day.  The  RfD  is  based  on  the  maternal 
NOAEL  of  175  mg/kg/day  from  a 
developmental  study  and  an  uncertainty 
factor  (UF)  of  100  (applicable  to  all 
population  subgroups).  The  DEEM 
analysis  assumed  tolerance  level, 
residues  and  100%  of  the  crop  treated 
in/on  all  commodities  with  an  existing 
or  proposed  glyphosate  tolerance.  These 
assumptions  resulted  in  the  following 
theoretical  maximum  residue 
contributions  (TMRC)  and  percentage 
RfDs  for  certain  population  subgroups. 
The  TMRC  for  the  U.S.  population  (48 
contiguous  states)  was  0.033727  mg/kg/ 
day  or  1.7%  of  the  RfD,  0.029752  mg/ 
kg/day  or  1.5%  of  the  RfD  for  nursing 
infants  (less  than  1-year  old),  0.094859 
mg/kg/day  or  4.7%  of  the  RfD  for  non- 
nursing  infants  less  that  1-year  old; 
0.072062  mg/kg/day  or  3.6%  of  the  RfD 
of  children  (1  to  6  vears  old):  0.047815 


mg/kg/day  or  2.4%  of  the  RfD  for 
children  (7  to  12  years  old);  0.034216 
mg/kg/day  or  1.7%  of  the  RfD  for 
females  (13-f-/nursing);  0.033234  mg/kg/ 
day  or  1.7%  of  the  RfD  for  non-hispanic 
whites;  0.034578  mg/kg/day  or  1.7%  of 
the  RfD  for  hispanics,  and  6.035141  mg/ 
kg/day  or  1.7%  of  the  RfD  for  non- 
iiispanic  blacks. 

ii.  Cancer.  There  is  no  evidence  of 
carcinogenic  potential. 

4.  Drinking  water.  The  available  field 
and  laboratory  data  indicate  that 
glyphosate  adsorbs  strongly  to  soil  and 
would  not  be  expected  to  move 
vertirtilly  below  the  6  inch  soil  layer. 
Based  on  non-aged  batch  equilibrium 
studies  glyphosate  and  glyphosate 
residues  are  expected  to  be  immobile 
with  Kd(ads)  values  ranging  from  62  to 
175.  The  mechanism  of  adsorption  is 
unclear;  however,  it  is  speculated  that  it 
may  be  associated  with  vacant 
phosphate  sorption  sites  or  high  levels 
of  metallic  soil  cations.  The  data 
indicate  that  chemical  and  photo- 
chemical decomposition  is  not  a 
significant  pathway  of  degradation  of 
glyphosate  in  soil  and  water.  However, 
glyphosate  is  readily  degraded  by  soil 
microbes  to  AMPA,  which  is  degraded 
to  CO:,  although  at  a  slower  rate  than 
parent  glyphosate.  The  proposed 
amendment  to  permit  the  use  of 
potassium  glyphosate  formulations  is 
not  expected  to  change  the 
environmental  properties  of  glyphosate. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
glyphosate  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  bv  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
glyphosate. 

The  Agency  uses  the  generic  expected 
environmental  concentration  (GENEEC) 
or  the  pesticide  root  zone/exposure 
analysis  modeling  system  (PRZM/ 
EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  the 
screening  concentration  and  ground 
water  (SCI-GROW)  model,  which 
predicts  pesticide  concentrations  in 
ground  water.  In  general.  EPA  will  use 
GENEEC  (a  Tier  1  model)  before  using 
PRZM/EXAMS  (a  Tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reser\  oir 
environment  in  place  of  the  previous 


pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  a  possible  adjustment  to 
account  for  the  maximum  percent  crop 
coverage  within  a  watershed  or  drainage 
basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution  or  treatment)  of  raw 
water  for  distribution  as  drinkmg  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantif\-  drinking  water 
exposure  and  risk  as  a  %RfD  or  percent 
of  population  adjusted  dose  (%PAD) 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinkmg 
water  m  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  glyphosate 
they  are  further  discussed  in  the 
aggregate  risk  sections  below 

Using  available  environmental  fate 
parameters  and  assuming  two 
applications  with  a  retreatment  interval 
of  90  davs  at  a  rate  of  5  lbs.  active 
ingredient/ arce  (3.75  lbs  active 
ingredient/ acre),  the  ground  water  EEC 
from  glyphosate  using  SCI-GROW  was 
0.0038  parts  per  billion  (ppb).  The 
current  label  allows  multiple 
applications  of  0,37  -  5  lbs  active 
ingredient/ acre  up  to  a  maximum  of 
10.6  lbs  active  ingredient/ acre/year.  The 
ground  water  EECs  generated  by  SCI- 
GROW  are  based  on  the  largest  90-day 
average  recorded  during  the  sampling 
period.  Since  there  is  relatively  little 
temporal  variation  in  ground  water 
concentrations  compared  to  surface 
water,  the  concentrations  can  be 
considered  as  acute  and  chronic  values. 

The  GENEEC  model  was  used  to 
estimate  surface  water  concentrations 
for  glvphosate  resulting  from  its 
maximum  use  rate  on  crops.  GENEEC  is 
a  single  event  model  (one  runoff  event), 
but  can  account  for  spray  drift  from 
multiple  applications.  GENEEC 
represents  a  10  hectare  field 
immediatelv  adjacent  to  a  1  hectare 
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pond  that  is  2  meters  deep  with  no 
outlet.  The  pond  receives  a  spray  drift 
event  from  each  application  plus  one 
runoff  event.  The  runoff  event  moves  a 
maximum  of  10%  of  the  applied 
pesticide  into  the  pond.  This  amount 
can  be  reduced  due  to  degradation  on 
the  field  and  by  soil  sorption.  Spray 
drift  is  estimated  as  5%  of  the 
application  rate.  The  GENEEC  values 
represent  upper-bound  estimates  of  the 
concentrations  that  might  be  found  in 
the  surface  water  due  to  glyphosate  use. 
Thus,  the  GENEEC  model  predicts  that 
glyphosate  surface  water  EECs  range 
from  a  peak  of  21  ppb  to  a  56-day 
average  of  2.5  ppb.  For  comparison 
purposes,  EPA  guidance  suggests 
dividing  the  56-day  GENEEC  EEC  value 
by  3  before  comparison  to  the  calculated 
DWLOC  chronic  value  ("Interim 
Guidance  for  Incorporating  Drinking 
Water  Exposure  into  Aggregate  Risk 
Assessments,"  August  1,  1999,  SOP 
99.5).  Thus,  2.5  divided  by  3  or  0.83  ppb 
is  the  predicted  surface  water  EEC  value 
resulting  from  glyphosate  treatment  of 
crops. 

To  estimate  the  possible 
concentration  of  glyphosate  in  surface 
water  resulting  form  direct  application 
to  water,  EPA  assumed  application  to  a 
water  body  6  feet  deep.  At  an 
application  rate  of  3.75  lbs  active 
ingredient/acre,  the  estimated  peak 
concentration  is  230  ppb.  Using  this 
peak  value  in  a  first-order  dissipation 
model  with  a  half-life  for  glyphosate  in 
water  of  7.5  days,  the  resulting  56-day 
average  is  54.6  ppb.  Following  the  EPA 
guidance,  as  described  above,  the  56- 
day  average  value  divided  by  3.  or  15  4 
ppb,  is  the  predicted  surface  water  EEC 
resulting  from  direct  application  to 
water.  Because  the  glyphosate  water- 
application  estimate  is  greater  than  the 
crop-application  estimate,  15.4  ppb  is 
the  appropriate  chronic  value  to 
compare  to  the  calculated  DWLOC 
chronic  value  for  aggregate  risk 
considerations. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  glyphosate  for 
chronic  exposures  are  estimated  to  be 
15.4  ppb  for  surface  water  and  0.004 
ppb  for  ground  water. 

5.  Non-dietary  exposure.  The  term 
"residential  exposure"  is  used  in  this 
document  to  refer  to  non-occupational, 
non-dietary  exposure  (e.g.,  for  lawn  and 
garden  pest  control,  indoor  pest  control, 
termiticides,  and  flea  and  tick  control 
on  pets).  Glyphosate  is  currently 
registered  for  use  on  the  following 
residential  non-dietary  sites: 

i.  Ornamentals,  greenhouses, 
residential  areas,  lawns,  and  industrial 
rights  of  way. 


ii.  Glyphosate  is  formulated  in  liquid 
and  solid  forms  and  it  is  applied  using 
ground  or  aerial  equipment. 

iii.  Based  on  the  low  acute  toxicity 
and  the  lack  of  other  toxicological 
concerns,  exposures  from  residential 
uses  of  glyphosate  are  not  expected  to 
pose  undue  risks. 

D.  Cumulative  Effects 

Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's  residue 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glyphosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
glyphosate  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  glyphosate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  bifenthrin  pesticide 
tolerances  (62  FR  62961  )(FRL-5754-7), 
Federal  Register  of  November  26,  1997). 

E.  Safety  Determination 

1.  U.S.  population.  To  estimate  total 
aggregate  exposure  to  a  pesticide  from 
food,  drinking  water,  and  residential 
uses,  the  Agency  calculates  DWLOCs 
that  are  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  DWLOCs 
are  theoretical  upper  limits  on  a 
pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  population 
adjusted  dose  (PAD))  is  available  for 
exposure  through  drinking  water,  e.g., 
allowable  chronic  water  exposure  (mg/ 
kg/day)  =  chronic  population  adjusted 
dose  (cPAD)  (average  food  +  residential 
exposure).  This  allowable  exposure 
through  drinking  water  is  used  to 
calculate  a  DWLOC. 


A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA's  Office  of  Water  are 
used  to  calculate  DWLOCs:  2L/70  kg 
(aduh  male),  2L/60  kg  (aduh  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  the  Office  of 
Pesticide  Programs  (OPP)  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

i.  Acute  risk.  No  appropriate 
toxicological  endpoint  for  a  single  dose 
exposure  was  identified  in  oral  toxicity 
studies  with  glyphosate.  Therefore,  an 
acute  RfD  was  not  established,  and  there 
is  no  expectation  of  acute  dietary  risk 
from  food  and  water. 

ii.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  glyphosate  from  food 
using  present  tolerances  and  all 
proposed  new  tolerances,  will  utilize 
1.7%  of  the  cPAD  for  the  U.S. 
population,  3.8%  of  the  cPAD  for  all 
infants  less  than  1-year  old  and  3.6%  of 
the  cPAD  for  children  (1  to  6  years  old). 
These  dietary  exposure  levels  take  into 
account  all  existing  and  proposed  " 
tolerances  for  glyphosate.  Based  on  the 
use  pattern,  chronic  residential 
exposure  to  residues  of  glyphosate  is  not 
expected.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
glyphosate  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposiu'e  to  exceed  100%  of 
the  cPAD.  DWLOCs  for  the  U.S. 
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population,  infants  less  than  1-year  old, 
and  children  (1  to  6)  are  69,000  ppb. 
19,000  ppb.  and  19.000  ppb. 
respectively,  compared  with  EECs  of 
0.004  ppb  and  15.4  ppb  for  ground  and 
surface  water,  respectively. 

2.  Infants  and  children.  In  general. 
FFDCA  Section  408  provides  that  EPA 
shall  apply  an  additional  ten-fold 
margin  of  safety  (MOS)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  on  toxicity  and  exposure 
unless  EPA  determines  that  a  different 
MOS  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  UF  (usually  100  x  for 
combined  interspecies  and  intraspecies 
variability)  and  not  the  additional  ten- 
fold MOE/UF  when  EPA  has  a  complete 
data  base  under  existing  guidelines  and 
when  the  severity  of  the  effects  in 
infants  or  children  or  the  potency  or 
unusual  toxic  properties  of  a  compound 
do  not  raise  concerns  regarding  the 
adequacy  of  the  standard  MOE/ safety 
factor. 

i.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  increased 
susceptibility  in  rats  and  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
glyphosate. 

ii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  glyphosate  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  removed. 
The  FQPA  factor  is  removed  because: 

•  The  toxicology  data  base  is 
complete. 

•  There  is  no  indication  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
glyphosate  (in  the  prenatal 
developmental  toxicity  study  in  rats, 
effects  in  the  offspring  were  observed 
only  at  or  above  treatment  levels  which 
resulted  in  evidence  of  appreciable 
parental  toxicity). 

•  The  use  of  generally  high  quality 
data,  conservative  models  and/or 
assumptions  in  the  exposure  assessment 
provide  adequate  protection  of  infants 
and  children. 

F.  International  Tolerances 

Several  maximum  residue  limits 
(MRLs)  for  glyphosate  have  been 
established  by  CODEX  in  or  on  various 


commodities.  These  limits  are  based  on 
the  residue  definition  of  glyphosate  per 
se.  without  reference  to  the  cation  used 
in  product  formulations.  Based  on 
toxicological  considerations.  EPA  has 
determined  that  AMPA  no  longer  needs 
to  be  regulated  and  has  deleted  AMPA 
from  the  U.S.  tolerance  expression,  so 
that  the  U.S.  residue  definition  is 
harmonized  with  that  of  CODEX.  The 
proposed  rice  grain  tolerance  of  15.0 
ppm,  is  based  on  crop  field  trial  data 
obtained  using  glyphosate-tolerant  rice 
and  therefore  cannot  be  lowered  to 
maintain  harmonization  with  the 
CODEX  MRL  of  0.1  ppm.  for  residues  of 
glyphosate  in  or  on  this  commodity.  A 
CODEX  MRL  exists  for  "hay  or  fodder 
(drv')  of  grasses"  at  50.0  ppm,  and  on 
"maize  forage"  at  1.0  ppm,  however  the 
proposed  U.S.  tolerance  for  "grass, 
forage,  fodder,  and  hay  group"  at  300 
ppm,  and  "corn,  field,  forage"  at  6.0 
ppm.  are  based  on  higher  application 
rates  than  those  used  in  the  residue 
studies  considered  by  CODEX,  so  that 
harmonization  cannot  be  maintained  in 
these  cases.  Other  than  for  these  specific 
commodities,  the  agreement  between 
U.S.  tolerances  and  Codex  international 
residue  standards  is  unaffected  by  this 
action. 
[FR  Doc.  02-9324  Filed  4-16-02;  8:45  am) 
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101(10KH)  Federally  Permitted  Release 
Definition  for  Certain  Air  Emissions 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  publishing  as  an 
appendix  to  this  notice  a  guidance  on 
the  CERCLA  section  101(10)(H) 
federally  permitted  release  definition  for 
certain  air  emissions. 

FOR  FURTHER  INFORMATION  CONTACT:  Visit 
the  OECA  Docket  Web  Site  at 
www.epa.gov/oeca/polguid/ 
enfdock.html  or  contact  the  RCRA/UST. 
Superfund  and  EPCRA  Hotline  at  (800) 
424-9346  or  (703) 412-9810  in 
Washington,  DC  area.  For  general 
questions  about  this  guidance,  please 
contact  Lynn  Beasley  at  (703)  603-9086 
and  for  enforcement  related  questions, 
please  contact  Ginny  Phillips  at  (202) 
564-6139  or  mail  your  questions  to: 
U.S.  EPA.  1200  Pennsylvania  Ave.. 
.NW.,  Washington  DC  20460,  attention 
Lynn  Beasley,  mail  code  5204G. 
SUPPLEMENTARY  INFORMATION: 


Purpose  of  this  Notice 

Today's  guidance  discusses  the 
federally  permitted  release  definition, 
which  is  an  exemption  to  the  reporting 
requirements  under  two  federal 
emergency  response  and  public  right  to 
know  laws:  section  103  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liabilitv 
Act  ("CERCLA").  as  amended.  42  U.S.'C. 
9603  and  section  304  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  ("EPCR.^").  42  U.SC.  11004 
Federally  permitted  releases  are  defined 
in  CERCLA  section  101(10).  which 
specifically  identifies  certain  releases 
that  are  permitted  or  controlled  under 
several  environmental  statutes  and 
exempts  these  releases  from  the 
notification  requirements  of  CERCLA 
section  103  and  EPCRA  section  304. 
CERCLA  section  101(10)(H)  identifies 
releases  that  are  exempt  from  reporting 
because  the^'  are  subject  to  permits  and 
regulations  under  the  Clean  Air  Act 
("CAA"). 

This  guidance  reflects  our 
consideration  of  the  general  concerns 
raised  by  previous  Federal  Register 
notices  on  the  definition  of  federally 
permitted  release,  the  comments 
submitted  on  the  Interim  Guidance  and 
our  ownexperiencp  in  implementing 
the  reporting  requirements  under 
CERCLA  section  103  and  EPCRA  section 
304.  This  guidance  also  considers 
several  administrative  adjudication 
decisions  on  federally  permitted 
releases. 

This  guidance  does  not  impose  new 
reporting  requirements  or  change  the 
types  of  releases  which  are  required  to 
be  reported  under  CERCLA  section  103 
and  EPCRA  section  304  or  the 
implementing  regulations  at  40  CFR 
parts  302  and  355  The  legal  authority 
for  the  reporting  requirements  arises 
from  those  statuton,-  and  regulatory 
provisions,  as  well  as  the  statuton,' 
provisions  on  federally  permitted 
releases,  not  from  this  guidance  This 
guidance  has  no  effect  on  CAA  permit 
requirements. 

The  CAA  provides  EPA  and  states  the 
authority  to  impose  a  wide  variety  of 
permits,  regulator*"  limits  and  control 
requirements  on  emission  sources. 
Whether  a  particular  air  release  of  a 
hazardous  substance  or  extremely 
hazardous  substance  is  exempt  from 
CERCLA  section  103  and  EPCRA  section 
304  reporting  requirements  requires  a 
case-by-case  determination  based  on  the 
specific  permit  language  or  applicable 
control  requirement.  As  a  consequence, 
it  is  difficult  to  establish  a  "bright  line" 
for  when  releases  qualif\-  for  the 
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CERCLA  federally  permitted  release 
exemption. 

Opportunities  for  Notice  and  Comment 

The  public  has  had  several 
opportiuuties  to  comment  on  our 
interpretation  of  the  CERCLA  definition 
of  federally  permitted  release.  We 
originally  requested  comments  on  this 
issue  in  1983,  when  we  proposed 
regulations  for  CERCLA  notification 
requirements  and  reportable  quantity 
adjustments.  See  48  FR  23552  (May  25. 
1983).  Subsequently,  in  a  1988  proposed 
rule,  we  addressed  some  comments  on 
federally  permitted  releases,  explained 
our  understanding  of  the  term  in  certain 
circumstances  and  requested  additional 
comments.  See  53  FR  27268  (July  19. 
1988).  In  1989,  we  published  a 
Supplemental  Notice  of  Proposed 
Rulemaking  and  requested  further 
comment  on  our  interpretation  of 
federally  permitted  releases.  See  54  FR 
20305  (July  11,  1989).  On  December  21. 
1999,  we  published  in  the  Federal 
Register  the  "Interim  Guidance  on  the 
CERCLA  section  101(10)(H)  Federally 
Permitted  Release  Definition  for  Certain 
Air  Emissions"  ("Interim  Guidance"), 
requested  comment  and  announced  a 
public  meeting.  See  64  FR  71614 
Pecember  21, 1999).  We  extended  the 
coounent  period  twice,  providing  the 
pubhc  widi  over  75  days  to  consider 
and  prepare  their  conmients  on  the 
Interim  Guidance.  We  hosted  a  public 
meeting  on  February  24,  2000,  to 
provide  additional  opportunities  for  oral 
testimony  and  dialogue.  This  extensive 
comment  period  gave  the  public  an 
opportunity  to  raise  their  concerns  to  us 
prior  to  the  publication  of  this  guidance. 
The  guidance  addresses  many  of  the 
comments  received  on  the  Interim 
Guidance. 

Changes  From  the  Interim  Guidance 

This  guidance  supercedes  the  Interim 
Guidance,  which  is  now  deemed  to  be 
withdrawn.  It  also  differs  from  the 
Interim  Guidance  in  several  aspects. 
First,  this  guidance  clarifies  the 
discussion  of  volatile  organic 
compounds  ("VOC")  and  particulate 
matier  ("PM")  limits  and  controls  and 
when  releases  of  hazardous  substances 
which  are  constituents  of  these  criteria 
pollutants  could  qualify  for  the  CERCLA 
federally  permitted  release  exemption. 
Second,  the  Guidance  adds  4  section 
addressing  air  emissions  of  nitrogen 
oxide  ("NO")  and  nitrogen  dioxide 
{"NO2").  Third,  whether  the  exemption 
can  be  applied  to  grandfathered  sources 
will  be  addressed  in  a  separate 
forthcoming  guidance  document. 
Finally,  the  guidance  explains  that 
certain  releases  from  minor  sources 


subject  to  a  federally  enforceable  limit 
may  meet  the  definition  of  a  CERCLA 
federally  permitted  release. 

The  changes  from  the  Interim 
Guidance  are  based  on  the  information 
we  received  from  comments  on  the 
Interim  Guidance.  For  example, 
commentors  provided  us  with  examples 
of  permits  that  have  VOC  and/or  PM 
control  requirements  that  may  also 
effectively  limit  or  control  the  emissions 
of  hazardous  substances.  Therefore,  in 
response  to  this  information,  we 
clarified  and  expanded  our  discussion 
of  when  a  release  of  a  hazardous 
constituent  of  VOC  or  PM  could  be 
considered  a  federally  permitted  release. 

Although  releases  of  NO  and  NO2 
were  not  addressed  directly  in  the 
Interim  Guidance,  commentors  pointed 
out  to  us  that  the  current  ten  pound 
reportable  quantity  for  CERCLA/EPCRA 
reporting  for  NO  and  NO2  could  result 
in  a  large  number  of  notifications  of 
very  small  releases  which  could 
overburden  the  CERCLA  notification 
system  and  have  negative  consequences 
on  the  government's  ability  to  focus  its 
resources  on  more  serious  releases.  We 
agree  with  these  commentors  and  are 
addressing  this  issue  in  several  ways. 
First,  we  agree  that  permitted  air 
releases  of  NO  and  NO:  that  are  subject 
to  limits  or  controls  for  NOx  are 
CERCLA  federally  permitted  releases. 
Second,  the  Agency  supports  the 
proposal  of  an  administrative  reporting 
exemption  for  certain  NO  and  NO2  air 
releases  which  could  result  in  these 
releases  not  being  required  to  be 
reported  under  CERCLA  section  103  and 
EPCRA  section  304.  EPA  will  move 
forward  with  the  proposal  as  soon  as 
resources  become  available.  Finally,  we 
are  providing  enforcement  discretion  to 
certain  sources  that  would  otherwise 
have  to  report  their  NO  and  NO2  air 
releases  until  the  administrative 
reporting  exemption  process  is  complete 
or  until  we  publish  a  notice  saying 
otherwise. 

We  also  received  a  significant  number 
of  comments  concerned  with  the 
possible  impacts  of  the  Interim 
Guidance  on  the  notification 
requirements  for  releases  from  CAA 
minor  sources.  Commentors  have 
provided  us  with  useful  information  on 
the  number  of  minor  sources  they  feel 
are  potentially  impacted  by  this 
guidance,  the  treatment  of  minor 
sources  under  federal  and  state  air 
regulatory  programs  and  why  they  feel 
that  releases  from  minor  sources  meet 
the  definition  of  federally  permitted 
release  under  CERCLA.  Most 
conmientors  believe  that  emissions  from 
minor  sources  meet  the  CERCLA 
federally  permitted  release  definition. 


We  agree  with  one  group  of  commentors 
which  has  pointed  out  that  in  some 
situations  emissions  that  are  in 
compliance  with  a  federally  enforceable 
threshold  limit  meet  the  definition  of 
federally  permitted  releases.  The 
specific  situations  are  discussed  in 
section  V  of  the  guidance. 

Finally,  we  have  reformatted  this 
guidance  to  more  clearly  respond  to  the 
questions  raised  by  commentors,  and  to 
make  the  document  easier  to  read  in 
accordance  with  President  Clinton's 
June  1, 1998,  Executive  Memorandum 
on  Plain  Language  in  Government 
Writing.  The  word  "we"  in  this 
guidance  means  EPA.  The  word  "you" 
in  this  guidance  means  the  reader  and, 
depending  on  context,  may  mean  state, 
local  or  tribal  government  agencies, 
industry,  enviroimiental  groups  or  other 
stakeholders. 

The  Office  of  Solid  Waste  and 
Emergency  Response  and  the  Office  of 
Enforcement  and  Compliance  Assurance 
jointly  issue  this  guidance. 

Dated:  April  4.  2002. 
Marianne  Lamont  Horinko, 
Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

Dated:  April  11,  2002. 
Sylvia  K.  Lowrance, 
Acting  Assistant  Administrator  for 
Enforcement  and  Compliance  Assurance. 

Appendix  A — Guidance  on  the  CERCLA 
Section  101(10)(H)  Federally  Permitted 
Release  Definition  for  Certain  Air 
Emissions 
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I.  Background:  CERCLA  Section  103  and 
EPCRA  Section  304 

II.  Purpose  of  Guidance 

III.  Emission  Exceedances  of  Permit  Limits 
and  Control  Regulations 

IV.  Criteria  Pollutants:  VOCs,  PM  and  NOx 

V.  Minor  Sources 

VI.  Waivers 

VII.  Accidents  and  Malfunctions 

VIII.  Start-up/Shut-down 

IX.  Conclusion 

I.  Background:  CERCLA  Section  103 
and  EPCRA  Section  304 

Reporting  Requirements 

The  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  42  U.S.C.  9601  et  seq. 
("CERCLA")  gives  EPA  broad  authority 
to  respond  to  releases  or  threats  of 
releases  of  hazardous  substances.  In 
order  to  alert  federal  officials  of 
potentially  dangerous  releases  of 
hazardous  substances,  CERCLA  section 
103  requires  facilities  to  immediately 
notify  the  National  Response  Center 
("NRC")  of  any  release  of  a  hazardous 
substance  in  an  amount  equal  to  or 
greater  than  the  reportable  quantity 
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("RQ")  for  that  substance.  Section 
103(a)  states,  in  part,  as  follows: 

Anv  person  in  charge  of  a  vessL-1  or  an 
offshore  or  an  onshore  facility  shall,  as  soon 
as  he  has  knowledge  of  any  release  (other 
than  a  federally  permitted  release)  of  a 
hazardous  substance  from  such  vessel  or 
facility  in  quantities  equal  to  or  greater  than 
those  determined  pursuant  to  section  9602  ol 
this  title,  immediately  notify  the  National 
Response  Center  *   *   * 

42  U.S.C.  9603(a).  This  notification 
provides  release  information  to  the 
government  so  that  government 
personnel  can  evaluate  the  need  for  a 
response  and  undertake  any  necessary 
action  in  a  timely  fashion.  CERCLA 
section  103(f)  stablishes  an  alternative 
reporting  scheme  for  releases  that  are 
continuous  and  stable  in  quantity  and 
rate.  A  facility  choosing  this  alternative 
submits  a  report  on  the  continuous 
release  in  compliance  with  the 
regulations  at  40  CFR  302.8  and 
355,40(a)(2)(iii).  CERCLA  section  104 
authorizes  the  federal  government  to 
respond  whenever  there  is  a  release  or 
a  substantial  threat  of  a  release  of  a 
hazardous  substance. 

The  Emergency  Planning  and 
Community  Right-to-Know  Act 
("EPCRA"),  42  U.S.C.  11001  et  seq..  also 
known  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  and  its  implementing 
regulations  (40  CFR  part  355)  was 
established  to  "*   *   *  provide  the 
public  with  important  information  on 
the  hazardous  chemicals  in  their 
communities,  and  to  establish 
emergency  planning  and  notification 
requirements  which  would  protect  the 
public  in  the  event  of  a  release  of 
hazardous  chemicals."  H.R.  Conf.  Rep. 
No.  962,  96th  Cong..  2d  Sess.  (1986). 
EPCRA  section  304  requires  the  owner 
or  operator  of  a  facility  to  immediately 
notify  both  the  state  emergency 
response  commissions  ("SERC")  and 
local  emergency  planning  committees 
("LEPC")  whenever  the  facility  has  a 
release  of  an  RQ  or  more  of  a  CERCLA 
hazardous  substance  or  an  EPCR,^ 
extremely  hazardous  substance  ("EHS") 
for  each  area  that  the  release  is  likely  to 
affect.  EPCR.\  section  304(c)  requires 
the  owner  or  operator  of  the  facility,  as 
soon  as  practicable  after  a  reportable 
release,  to  provide  a  written  follow  up 
notice  that  includes  information  on  the 
release,  response  actions,  risks  and 
medical  advice. 

CERCLA  section  101(14)  defines  the 
term  "hazardous  substance"  by 
reference  to  provisions  in  other 
environmental  statutes  that  identif\' 
substances  as  hazardous  and  to  CERCLA 
section  102,  which  authorizes  the  EPA 
Administrator  to  designate  additional 


hazardous  substances  when  their  release 
may  present  substantial  danger  to  the 
public  health  or  welfare  or  the 
environment.  Pursuant  to  CERCLA 
section  102,  the  Administrator  sets  the 
quantities  for  hazardous  substances 
known  as  reportable  quantities  ("RQ ") 
that,  when  released,  require  reporting.  If 
the  Administrator  has  not  established  an 
RQ.  section  102(b)  provides  for  a  default 
RQ.  A  table  at  40  CFR  302.4  lists  the 
CERCLA  hazardous  substances  with 
their  RQs,  and  tables  at  40  CFR  part  355. 
appendices  A  &  B  list  the  EPCR,^  EHSs 
with  their  RQs. 

Immediate  notification  provides 
emergency  planning  authorities  with  the 
information  they  need  to  respond  to  the 
release  as  quickly  as  possible  in  order  to 
minimize  the  danger  to  human  health 
and  the  environment,  including  dangers 
to  children,  other  sensitive  populations 
and  sensitive  ecosystems.  The  release 
reports  also  alert  emergency  planning 
personnel  to  the  potential  for  future 
risks  so  that  local  communities  can 
work  with  facilities  to  minimize  those 
risks.  Emergency  planning  authorities 
can  also  use  the  release  reports  to  assess 
emergency  planning  needs,  to  identify 
and  develop  appropriate  responses  to 
acute  as  well  as  chronic  exposure  and 
to  assess  cumulative  effects  of  chemical 
exposures  from  many  different  sources 
in  local  areas.  EPCRA  gives  members  of 
the  public,  including  local  communities 
and  individuals,  the  right  to  know  the 
types  and  amounts  of  releases  of  certain 
chemicals  in  their  communities. 

Exemption  for  Federally  Permitted 
Releases 

Congress  exempted  "federally 
permitted  releases  '  as  defined  in 
CERCLA  section  101(10)  from  the 
notification  requirements  in  CERCLA 
section  103  and  EPCRA  section  304.  The 
definition  of  federally  permitted  release 
in  CERCLA  section  101(10)  specifically 
identifies  releases  that  are  regulated 
under  other  environmental  programs, 
such  as  the  National  Pollutant  Discharge 
Elimination  System  of  the  Clean  Water 
Act:  Resource  Conservation  and 
Recovery  Act;  and  the  Underground 
Injection  Control  program  of  the  Safe 
Drinking  Water  Act,  among  others  Our 
guidance  document  only  addresses 
certain  air  releases  when  the  source  of 
the  release  is  regulated  under  the  Clean 
Air  Act  ("CAA").  CERCLA  section 
101(10)(H)  defines  federally  permitted 
releases  under  the  CAA  as: 

any  emission  into  the  air  subject  to  a  permit 
or  control  regulation  under  section  111. 
section  112.  title  I  part  C.  title  I  part  D.  or 
State  implementation  plans  submitted  in 
accordance  with  section  110  of  the  Clean  Air 
Act  [and  not  disapproved  by  the 


Administrator  of  the  Environmental 
Protection  Agency),  including  any  schedule 
or  waiver  granted,  promulgated,  or  approved 
under  these  sections. 

CERCLA  section  101(10)(H);  42  U.S.C. 
9601(10)(H)(internal  citations  omitted). 

II.  Purpose  of  Guidance 

This  guidance  document  discusses 
the  most  common  questions  we  have 
received  from  the  public  on  the 
federally  permitted  release  definition 
and  discusses  the  principles  we 
consider  most  important  in  evaluating 
whether  an  air  release  may  be 
considered  a  CERCLA  section 
101(10)(H)  federally  permitted  release. 

The  Senate  committee  that  considered 
the  CERCLA  definition  of  federally 
permitted  release  recognized  that  the 
CAA  controls  air  pollutants  in  several 
ways: 

In  the  Clean  Air  Act.  unlike  some  other 
Federal  regulatory  statutes,  tlie  control  of 
hazardous  air  pollutant  emissions  can  be 
achieved  through  a  variety  of  means:  express 
emissions  limitations  (such  as  control  on  the 
pounds  of  pollutant  that  may  be  discharged 
from  a  source  during  a  given  lime); 
technology  requirements  (such  as  floating 
roof  tanks  on  hydrocarbons  in  a  certain  vapor 
pressure  range);  operational  requirements 
(such  as  start  up  or  shut  down  procedures  to 
control  emissions  during  such  operations); 
work  practices  (such  as  the  application  of 
water  to  suppress  certain  particulates);  or 
other  control  practices.  Whether  control  of 
hazardous  substantie  emissions  is  achieved 
directly  or  indirectly,  the  means  must  be 
specifically  designed  to  limit  or  eliminate 
emissions  of  a  designated  hazardous 
pollutant  or  a  criteria  pollutant.  Senate  Rep. 
848.  96lh  Cong..  2d  Sess.  49  11980). 

Because  of  the  numerous  programs 
under  the  CAA  and  their  complexity, 
this  guidance  does  not  address  each 
application  of  the  exemption.  This 
guidance  is  intended  for  you  to  use  as 
a  general  guide  to  determine,  on  a  case- 
bv-case  basis,  whether  an  air  release  of 
a  hazardous  substance  qualifies  as  a 
federally  permitted  release.  You  should 
consider  any  permit  language  as  a  whole 
rather  than  reviewing  specific  language 
in  isolation  and  also  look  at  all 
applicable  control  requirements  in  order 
to  determine  whether,  taken  together, 
thev  subject  a  release  of  a  hazardous 
substance  to  a  relevant  CAA  permit  or 
control  regulation. 

The  CERCLA.  EPCRA  and  CAA 
statutory  provisions  and  the  EPA 
regulations  described  in  this  guidance 
contain  legally  binding  requirements. 
This  guidance  does  not  substitute  for 
those  provisions  or  regulations,  nor  is  it 
a  regulation  itself.  Thus,  it  does  not 
impose  new  legally-binding 
requirements  on  EPA,  states  or  the 
regulated  community,  and  may  not 
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apply  to  particular  situations  depending 
upon  the  circumstances.  We  retain  the 
discretion  to  adopt  approaches  that 
differ  from  this  guidance  when 
appropriate,  and  may  change  this 
guidance  in  the  future.  In  implementing 
and  enforcing  the  reporting 
requirements  of  the  statutes,  we  will 
decide  what  position  to  take  in  each 
particular  case  based  on  the  applicable 
statutes  and  regulations  for  each  release. 
Interested  parties  are  free  to  challenge 
our  position  in  particular  situations 
before  the  administrative  or  judicial 
courts,  which  ultimately  decide  how  the 
exemption  applies  based  on  the  statutes 
and  regulations  themselves. 

m.  Emission  Exceedances  of  Permit 
Limits  and  Control  Regulations 

•  I  have  discovered  a  violation  at  my 
facility  which  resulted  in  a  release  of  a 
hazardous  substance  in  excess  of  the 
CAA  control  regulation.  Does  this 
release  qualify  for  the  CERCLA  section 
101(10)(H)  federally  permitted  release 
exemption? 

The  EPA  Environmental  Appeals 
Board  ("EAB")  concluded  that  ■■*   *  *a 
release  'subject  to'  Clean  Air  Act 
regulatory  requirements  must  be  in 
conformance  with  those  requirements  in 
order  to  be  exempt  from  EPCRA  and 
CERCLA  emergency  reporting 
provisions  *  *   *"  In  re  Mobil  Oil  Corp., 
EPCRA  Appeal  No.  94-2,  5  EAD  490, 
508,  1994  WL  544260  (EAB,  Sept.  29. 
1994). 

The  EAB  reasoned  that: 
To  adopt  Mobil's  argument  that  any 
noncomplying  air  release  triggers  the 
[federally  permitted  release]  exemption 
so  long  as  the  pollutant  released  is 
addressed  in  some  way  in  a  permit  or 
other  Clean  Air  Act  requirement  would 
mean  that  potentially  significant  air 
releases  would  be  exempt  from  EPCRA 
reporting  obligations,  regardless  of  the 
extent  of  the  noncompliance  or  resulting 
environmental  harm. 

IV.  Criteria  Pollutants:  Ozone  (VOC), 
PM  and  NOx 

•  My  facility  has  a  CAA  permit  which 
contains  emission  limits  for  VOC  and 
PM  and  is  not  subject  to  NESHAPs.  The 
facility  releases  are  in  compliance  with 
the  VOC  or  PM  limits.  Are  the  releases 
of  hazardous  substances  that  are  also 
either  VOCs  or  emitted  as  particulate 
matter  federally  permitted  releases 
under  CERCLA? 

If  you  are  in  compliance  with  your 
federally  enforceable  CAA  permit  limit 
or  control  regulation  for  volatile  organic 
compounds  ("VOC")  or  particulate 
matter  ("PM"),  and  those  limits  or 
controls  include  conditions  that,  when 
viewed  together,  control  the  release  of  a 


constituent  hazardous  substance,  such  a 
release  would  likely  qualify  as  a 
federally  permitted  release.  The  Senate 
Report  language  states  that  to  qualify  for 
the  CERCLA  101(10)(H)  federally 
permitted  release  exemption,  the  means 
of  controlling  the  hazardous  substance 
emissions  must  be  "*   *   *  specifically 
designed  to  limit  or  eliminate  emissions 
of  a  designated  hazardous  pollutant  or 
a  criteria  pollutant"  (Senate  Report  No. 
848  at  49).  '  Whether  the  hazardous 
substance  or  EHS  is  a  criteria  pollutant 
or  a  hazardous  air  pollutant,  the  permit 
limit  or  control  should  have  the  specific 
effect  of  limiting  or  eliminating  the 
releases  of  the  designated  hazardous 
substance  or  EHS  if  releases  of  that 
hazardous  substance  or  EHS  are  to 
qualify  for  the  federally  permitted 
release  exemption. 

When  evaluating  whether  a  release 
qualifies  for  the  federally  permitted 
release  exemption,  you  should  consider 
whether  your  federally  enforceable  CAA 
permit  limit  or  the  applicable  control 
regulations  limit  or  eliminate  the  release 
of  the  designated  hazardous  substance 
or  EHS.  Because  of  the  variety  of  VOC 
and  PM  permit  terms  and  controls,  we 
cannot  establish  any  "bright  line"  tests 
to  determine  whether  a  control 
regulation  or  permit  limit  for  VOC  or 
PM  is  adequate  to  qualify  a  release  of  a 
designated  hazardous  substance  or  EHS 
as  a  CERCLA  federally  permitted 
release.  You  should  consider  whether 
the  permit  provides  direct  or  indirect 
control  of  a  designated  hazardous 
substance  or  EHS  by  reviewing  the 
federallv  enforceable  permit  limits  and 
control  regulations  that  apply  to  your 
releases  of  hazardous  substances  or 
EHSs.  Where  the  federally  enforceable 
permit  limits  and  control  regulations, 
considered  together,  have  the  specific 
effect  of  limiting  or  eliminating  releases 
of  a  hazardous  substance  or  EHS,  we 
will  infer  that  these  permit  limits  and 
control  regulations  were  designed  to 
achieve  that  result  unless  circumstances 
or  evidence  clearly  indicate  to  the 
contrary.  The  following  criteria  may 
help  you  determine  whether  a  permit 
limit  or  control  requirement  for  VOC  or 
PM  has  the  specific  effect  of  limiting  or 
eliminating  the  release  of  a  hazardous 
substance  or  EHS: 

•  Are  the  federally  enforceable  permit 
limits  short  term,  or  do  the  federally 
enforceable  control  requirements 
minimize  the  likelihood  of  a  substantial 
release  of  a  hazardous  substance  or 
EHS?  If  short  term  limits  control 
releases  of  the  hazardous  substances  or 


'  Hazardous  substance  or  EHS  include  any 
pollutant  for  which  a  reportable  quantity  has  been 
established  under  CERCXA  or  EPCRA. 


EHS,  even  when  the  limit  is  expressed 
in  VOC  or  PM  terms,  the  releases  of 
those  substances  subject  to  short  term 
limits  would  probably  qualify  for  the 
CERCLA  federally  permitted  release 
definition. 

•  Does  the  permit  application  or 
applicable  regulation  (including 
supporting  materials  such  as  preambles, 
technical  background  documents,  or 
details  in  the  permit  application  that  are 
referenced  in  the  permit)  include 
information  that  clearly  shows  that  the 
federally  enforceable  VOC  or  PM  limits 
have  the  specific  effect  of  limiting  or. 
eliminating  the  release  of  the  designated 
hazardous  substance  or  EHS?  If  so,  then 
the  releases  of  those  substances  would 
probably  qualify  for  the  CERCLA  section 
101(10){H)  federally  permitted  release 
exemption. 

Permit  limits  and  control  regulations 
usually  do  not  control  or  limit 
unanticipated  releases  such  as  accidents 
or  malfunctions  and  for  that  reason  such 
releases  generally  do  not  qualify  for  the 
CERCLA  section  101(10)(H)  federally 
permitted  release  exemption. 

•  If  I  am  in  compliance  with  my 
federally  enforceable  permit  limit  for 
NOx  issued  under  Title  I  of  the  CAA, 
would  my  release  of  NO  and  N02  equal 
to  or  greater  than  the  RQ  qualify  for  the 
CERCLA  section  101(10)(H)  federally 
permitted  release  exemption? 

Yes.  NOx  permit  limits  and  control 
regulations  under  CAA  Title  I  are 
designed  to  regulate  nitrogen  oxide 
("NO")  and  nitrogen  dioxide  ("NO2") 
emissions,  and  their  hazardous  impacts 
are  taken  into  consideration  when 
establishing  these  limits.  Thus,  NOx 
permit  limits  are  sufficient  to  meet  the 
CERCLA  federally  permitted  release 
definition  for  releases  of  NO  and  NO2. 
Accordingly,  your  releases  of  NO  or  NO2 
are  federally  permitted  releases  if  they 
are  in  compliance  with  your  NOx 
permit  limit. 

V.  Minor  Sources 

•  NESHAP,  SrP  or  other  CAA 
permitting  requirements  are  not 
applicable  to  my  source  because  my 
emissions  are  below  an  annual 
threshold  limit.  Would  my  releases  meet 
the  definition  of  CERCLA  section 
101(10)(H)  federally  permitted  release? 

Releases  in  compliance  with  a 
federally  enforceable  threshold  as  well 
as  releases  that  comply  with  any 
federally  enforceable  technology 
requirements,  operational  requirements, 
work  practices  or  other  control 
practices,  would  generally  meet  the 
definition  of  federally  permitted 
releases  in  CERCLA  section  101(10)(H) 
when  the  emission  threshold  limits  or 
eliminates  the  release  of  the  designated 
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hazardous  substance  or  EHS  at  issue. 
Releases  of  hazardous  substances  or 
EHSs  from  the  normal  operations  of 
such  minor  sources  would  qualif\'  for 
the  CERCLA  section  101(10)(H) 
federally  permitted  release  definition 
when  the  emissions  of  designated 
hazardous  substances  or  EHSs  are 
subject  tn  the  threshold  limit  imposed 
bv  law  or  regulation.  For  example, 
under  the  CAA  section  112  "area 
sources"  (sources  that  do  not  have  the 
potential  to  emit  10  tons  per  year  or 
more  of  any  one  HAP,  or  25  tons  per 
year  or  more  of  a  combination  of  HAPs) 
do  not  have  to  comply  with  NESHAP 
regulations  that  apply  to  major  sources 
onlv,  as  long  as  they  stay  below  that 
threshold.  If  their  emissions  exceed  this 
limit  they  must  comply  with  the 
appropriate  NfESHAP  standards  for  their 
major  source.  Releases  of  designated 
hazardous  substances  or  EHSs  from 
normal  operations  are  limited  by  this 
standard  and  therefore  meet  the 
definition  of  federally  permitted  release 
in  CERCLA  101(10)(H). 

In  addition  to  thresholds  under  the 
CAA  section  112,  some  states  have 
incorporated  regulations  into  their 
federally  enforceable  CAA  section  110 
state  implementation  plans  ("SIPs") 
imposing  federally  enforceable 
thresholds  on  air  toxics  in  addition  to 
criteria  pollutants  such  as  NO  x  or  sulfur 
dioxide  (SO;).  As  long  as  a  source 
complies  with  the  emission  (or 
potential-to-emit)  thresholds,  it  does  not 
have  to  comply  with  other  CAA 
requirements.  These  sources  are 
commonly  referred  to  as  minor  sources. 
A  release  of  a  hazardous  substance  or 
EHS  resulting  from  normal  operations  of 
a  minor  source  that  is  in  compliance 
with  these  SIP  regulations  generally 
meet  the  CERCLA  definition  of  a 
federally  permitted  release.  See  section 
IV  (Criteria  Pollutants:  VOC  and  PM)  for 
a  discussion  on  whether  VOC  or  PM 
limits  and  controls  qualify  as  CERCLA 
federally  permitted  releases  for  releases 
of  designated  hazardous  substances  or 
EHSs.  If,  as  discussed  in  that  section, 
federally  enforceable  VOC  or  PM 
thresholds  for  minor  sources  limit 
emissions  of  the  designated  hazardous 
substance  or  EHS,  these  releases  would 
generally  meet  the  definition  of 
federally  permitted  release  in  CERCLA 
section  101(10)(H). 

These  thresholds,  however,  generally 
do  not  control  unanticipated  releases 
such  as  accidents  or  malfunctions.  The 
thresholds  for  minor  sources  are  usually 
only  directed  at  the  facility's  releases 
from  its  normal  operations.  Even  a  ver\' 
small  source  could  have  an  accident  or 
malfunction  that  causes  a  release  of  a 
hazardous  substance  or  EHS  that 


requires  an  immediate  response.  The 
Senate  committee  report  stated  that 
"Accidents — whatever  their  cause — 
which  result  in,  or  can  reasonably  be 
expected  to  result  in  releases  of 
hazardous  pollutants  would  not  be 
exempt  from  the  requirements  and 
liabilities  of  this  bill.  Thus,  fires, 
ruptures,  wrecks  and  the  like  invoke  the 
response  and  liability  provisions  of  the 
bill."  Senate  Report  No.  96-848  at  48. 
Area  sources  and  other  sources  that  are 
subject  to  a  regulation  that  limits  their 
total  annual  emissions  should  generally 
report  their  releases  at  or  above  the  RQ 
of  hazardous  substances  and  EHSs  that 
are  caused  by  accidents,  malfunctions, 
unanticipated  releases  and  other 
releases  that  are  not  part  of  the  facility's 
normal  operations. 

VI.  Waivers 

•  My  hazardous  release  is  subject  to 
a  waiver  pursuant  to  CAA  section  111. 
Would  this  release  qualifv-  for  the 
CERCLA  federally  permitted  release 
exemption? 

Yes,  your  release  subject  to  the  waiver 
is  a  CERCLA  federally  permitted  release. 
Section  101(10)(H)  of  CERCLA  exempts 
releases  subject  to  "*   *    *  any  schedule 
or  waiver  granted,  promulgated,  or 
approved  under  *  *   *"  the  CAA 
sections  110,  111,  112  and  Title  I  Parts 
C  and  D.  42  U.S.C.  9601(10)(H)(internal 
citations  omitted). 

As  an  example,  under  section 
lll(j)(l)  of  the  CAA,  we  may  grant  a 
waiver  from  a  New  Source  Performance 
Standard  ("NSPS")  in  order  to 
encourage  the  use  of  an  innovative 
technological  system  or  systems  of 
continuous  emission  reduction.  If  the 
technology  does  not  result  in  an 
emission  reduction  that  equals  or 
exceeds  the  applicable  standard,  we  will 
terminate  the  waiver  and  establish  a 
schedule  for  compliance.  The  release  of 
a  hazardous  substance  or  EHS  that 
would  have  been  controlled  by  the 
NSPS  without  the  waiver  is  a  CERCLA 
federally  permitted  release,  as  long  as  it 
is  in  compliance  with  the  terms  of  the 
CAA  waiver. 

VIL  Accidents  and  Malfunctions 

•  I  had  an  accidental  release  of  a 
hazardous  substance  above  the  CERCLA 
RQ  while  I  was  operating  consistent 
with  my  accident  and  malfunction  plan. 
Would  my  release,  qualify  for  the 
CERCLA  section  101(10)(H)  federally 
permitted  release  exemption? 

In  most  circumstances,  releases 
resulting  from  accidents  and 
malfunctions  do  not  qualify  for  the 
federally  permitted  release  exemption  as 
defined'in  CERCLA  section  101(10)(H). 
Releases  due  to  accidents  and 


malfunctions,  because  they  are  by 
definition  not  anticipated,  are  difficult 
to  subject  to  controls  which  limit  or 
eliminate  emissions,  Congress  did  not 
intend  to  exempt  unanticipated  releases 
such  as  accidents  and  malfunctions 
from  CERCLA  section  103  and  EPCRA 
section  304.  As  explained  in  the  Senate 
Report.  "Accidents — whatever  their 
cause — which  result  in,  or  can 
reasonably  be  expected  to  result  in 
releases  of  hazardous  pollutants  would 
not  be  exempt  from  the  requirements 
and  liabilities  of  this  bill.  Thus,  fires, 
ruptures,  wrecks  and  the  like  invoke  the 
response  and  liability  provisions  of  the 
bill."  Senate  Report  No.  96-848  at  48. 

Although  the  CAA  requires  accident 
and  malfunction  plans  in  order  to 
prevent.  identif\-  and  mmimize 
accidental  releases,  these  plans  may  be 
too  general  to  be  considered  specifically 
designed  to  limit  or  eliminate  emissions 
of  a  designated  hazardous  pollutant  or 
a  criteria  pollutant,  and  thus  releases 
resulting  from  accidents  and 
malfunctions  would  generally  not 
qualifv  as  CERCLA  federally  permitted 
releases. 

For  example,  in  In  re  Borden 
Chemicals  &  Plastics,  Co.. 
[CERCLAIEPCR.^  003-1992  (Order 
Granting  Partial  Accelerated  Decision 
Concerning  Liability.  Feb.  18.  1993).  the 
Administrative  Law  fudge  concluded 
that  a  release  is  only  a  CERCLA 
federally  permitted  release  if  the 
regulation  imposes  an  emission  limit  or 
otherwise  controls  the  release.  In 
Borden,  the  judge  held  that  the 
discharge  from  an  emergency  relief 
valve  was  not  a  federally  permitted 
release,  regardless  of  whether  the 
discharge  violated  the  CAA.  because  the 
release  was  not  controlled  by  the 
NESHAP  regulation. 

Nevertheless,  we  realize  that  there  are 
a  wide  variety  of  approaches  to  deahng 
with  accidents  and  malfunctions  m 
CAA  regulations,  permits  and  SIPs. 
Accordingly,  there  may  be  unusual 
circumstances  in  which  a  release  of  a 
hazardous  substance  or  EHS  that 
resulted  from  an  accident  or 
malfunction  might  qualif\'  for  the 
federally  permitted  release  exemption  in 
section  101(10)(H)  of  CERCLA. 
Regardless.  EPA  strongly  encourages  the 
prompt  reporting  of  any  release 
associated  with  an  accident  or 
malfunction.  In  addition,  remember  that 
under  many  provisions  in  the  CAA.  in 
order  for  a  release  to  qualif\'  as  an 
accident  or  malfunction  it  must  not  be 
preventable.  Releases  that  were 
preventable  may  violate  the  genera! 
duty  clause  of  the  CAA. 
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Vm.  start-up  and  Shut-down 

•  I  am  operating  under  an  approved 
start-up/shut-down  plan.  If  I  have  a 
release  of  a  hazardous  substance  during 
a  start-up  or  shut-down,  will  it  qualif\' 
as  a  federally  permitted  release? 

If  your  release  is  in  compliance  with 
the  requirements  in  an  approved  start- 
up/shut-down plan  which  contains 
federally  enforceable  procedures  which 
limit  or  control  your  releases  during 
start-up  or  shut-down,  then  your  release 
would  generally  qualify  for  the  federally 
permitted  release  exemption.  As 
discussed  above,  like  accidents  and 
malfunctions,  emissions  from  start-ups 
and  shut-downs  have  been  handled  in  a 
variety  of  ways  in  CAA  regulations, 
permits  and  SIPs.  In  many  instances, 
facilities  must  have  a  start-up  and  shut- 
down plan  that  sets  forth  procedures  for 
operating  and  maintaining  a  source 
during  those  periods.  See,  e.g.,  40  CFR 
63.6(e)(3).  Unlike  malfunctions  and 
accidents  which  are  unpredictable, 
releases  from  start-ups  or  shut-downs 
may  be  anticipated  and  therefore  they 
may  be  more  likely  to  have  emission 
limitations  or  controls. 

However,  if  a  release  of  a  hazardous 
substance  or  EHS  is  exempt  from  CAA 
regulation,  or  is  otherwise  not  subject  to 
emission  limits  or  other  controls  during 
the  start-up  or  shut-down  of  an 
operation,  then  these  uncontrolled 
releases  do  not  qualify  for  the  federally 
permitted  release  exemption  and  must 
comply  with  CERCLA  and  EPCRA 
notification  requirements. 

IX.  Conclusion 

The  federally  permitted  release 
exemption  to  Uie  CERCLA  section  103 
and  EPCRA  section  304  notification 
requirements  exempts  from  the 
notification  requirements  certain  air 
emissions  of  hazardous  substances  and 
EHSs  when  the  release  of  the  hazardous 
substance  or  EHS  is  subject  to  a  permit 
or  control  regulation  issued  pursuant  to 
CAA  sections  111  and  112,  Title  I  part 
C,  Title  I  part  D,  or  a  section  110  SIP. 
Each  facility  is  responsible  for 
determining  whether  its  hazardous 
substance  and  EHS  releases  qualify  for 
the  notification  exemption  in  light  of 
the  particular  CAA  requirements  that 
apply  to  the  facility. 

Appendix  B — Enforcement  Discretion 

In  a  memorandum  dated  February  15. 

2000,  and  in  subsequent  extensions  dated 
September  13.  2000,  November  30,  2000, 
April  20,  2001,  July  31,  2001,  October  10, 

2001,  January  16,  2002,  and  March  7,  2002, 
the  Assistant  Administrator  of  the  Office  of 
Enforcement  and  Compliance  Assurance 
exercised  discretion  to  not  enforce  against 
facilities  for  failure  to  report  certain  types  of 


air  releases  until  publication  of  the  revised 
guidance.  We  arc  extending  this  discretion 
for  180  days  following  the  date  of  this  notice 
unless  the  release  is: 

(1)  an  unanticipated  release,  such  as  an 
accident  or  malfunction; 

(2)  a  release  in  excess  of  a  permit  limit  or 
control  regulation  as  described  in  the  EAB 
decision  In  re  Mobil  Oil  Corp.,  EPCRA 
Appeal  No.  94-2.  5  EAD  490  (EAB  Sept.  29. 
1994); 

(3)  a  release  from  an  emergency  relief 
valve,  as  described  in  the  ALJ's  decision  In 
re  Borden  Chemicals  &  Plastics,  Co., 
[CERCLA]  EPCRA  00,3-1992  (Order  Granting 
Partial  Accelerated  Decision  Concerning 
Liability,  Feb.  18,  1993); 

(4)  a  release  from  a  source  that  is 
grandfathered  and  not  subject  to  CAA 
permits  or  control  regulations;  or 

(5)  a  release  from  a  source  that  is  otherwise 
exempt  and  not  subject  to  any  federally 
enforceable  CAA  permit  or  control 
regulation. 

Furthermore,  we  recognize  that  certain 
uncontrolled  air  emissions  of  nitrogen  oxide 
("NO")  and  nitrogen  dioxide  ("NO  2")  equal 
to  or  greater  than  the  ten  pound  reportable 
quantity  may  rarely  require  a  government 
response.  The  Agency  supports  the  proposal 
of  an  administrative  reporting  exemption  for 
certain  NO  and  NO:  air  releases  which  could 
result  in  these  releases  not  being  required  to 
be  reported  under  CERCLA  section  103  and 
EPCRA  section  304.  EPA  will  move  forward 
with  the  proposal  as  soon  as  resources 
become  available.  Until  the  process  for  an 
administrative  reporting  exemption  is 
complete,  or  until  we  publish  a  notice  stating 
otherwise,  we  will  exercise  enforcement 
discretion  and  not  enforce  against  owners/ 
operators  or  persons  in  charge  for  failure  to 
report  air  releases  of  NO  and  NO2  that  would 
otherwise  trigger  a  reporting  obligation  under 
CERCLA  section  103  and  EPCRA  section  304, 
unless  such  releases  are  the  result  of  an 
accident  or  malfunction. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  8,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 


collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  17.  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible, 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

0MB  Control  Number.  3060-0674. 

Title:  Section  76.931,  Notification  of 
Basic  Tier  Availability,  and  Section 
76.932.  Notification  of  Proposed  Rate 
Increase. 

Form  Number.  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  11,365. 

Estimated  Time  per  Response:  2.25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  25,572  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  47  CFR  76.931 
requires  each  cable  operator  to  provide 
written  notification  to  subscribers  of  the 
availability  of  basic  tier  service  by 
November  30.  1993,  or  three  billing 
cycles  from  September  1,  1993,  and  to 
new  subscribers  at  the  time  of 
installation.  This  notification  is  to 
include:  (a)  What  basic  tier  service  is 
available;  (b)  cost  per  month  for  basic 
tier  service;  and  (c)  list  of  all  services 
included  in  the  basic  service  tier.  47 
CFR  76,932  requires  each  cable  operator 
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to  provide  written  notice  to  subscribers 
of  any  increase  in  the  price  to  be 
charged  for  the  basic  service  tier  or 
associated  equipment  at  least  thirty  days 
before  any  proposed  increase  is 
effective. 

OMB  Control  Number:  3060-0888. 

Title:  Part  76,  Cable  Television 
Service  Pleading  and  Complaint  Rules. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households. 

Number  of  Respondents:  400. 

Estimated  Time  per  Response:  4  to  40 
hours. 

Total  Annual  Burden:  8,800  hours. 

Total  Annual  Costs:  $1,204,000. 

Needs  and  Uses:  On  January  8,  1999, 
the  Commission  released  a  Report  and 
Order  (R&O),  In  the  matter  of  the  1998 
Biennial  Regulatory  review;  Part  76 
Cable  Television  Service  Pleading  and 
Complaint  Rules.  This  proceeding  v^ras 
initiated  in  conjunction  with  the 
Commission's  1998  Biennial  Regulator}- 
Review  pursuant  to  section  11  of  the 
Telecommunications  Act  of  1996.  The 
R&O  adopted  rules  to  eliminate 
redundant  requirements,  to  expand  the 
types  of  submissions  for  petitions  for 
special  relief,  to  standardize  filing 
procedures  for  finding  effective 
competition,  and  to  establish  standard 
provisions  for  uniform  filing  formats, 
deadlines,  and  other  procedural 
requirements  for  pleadings,  i.e.,  waivers, 
enforcement,  show  cause,  forfeiture,  and 
declaratory  ruling  procedures,  filed 
under  47  CFR  part  76  of  the 
Commission's  Rules. 

OMB  Control  Number:  3060-1008. 

Title:  Reallocation  and  Service  Rules 
for  the  698-746  MHz  Band  (TV 
Channels  52-59). 

Form  Number:  N/A. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  and  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  734. 

Frequency  of  Response: 
Recordkeeping:  On  occasion  reporting 
requirement.  Third  party  disclosure 
requirement. 

Total  Annual  Burden:  367  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  December  12, 
2001.  the  FCC  adopted  a  Final  Rule  in 
ON  Docket  No.  01-74,  FCC  01-364. 
Reallocation  and  Service  Rules  for  the 
698-746  MHz  Spectrum  Band 
(Television  Channels  52-59).  Following 
a  Congressional  mandate  that  the  FCC 
auction  off  the  Lower  700  MHz  Band 


(698-746  MHz)  spectrum  by  September 
30.  2002.  the  FCC  adopted  allocation 
and  service  rules  for  this  spectrum  band 
and  scheduled  the  spectrum  auction  for 
June  19,  2002,  see  Public  Notice,  DA 
02-2002  (January  24,  2002).  The  Report 
and  Order  supports  the  development  of 
new  services  in  the  Lower  700  MHz 
Band  and  also  protects  existing 
television  operations  that  occupy  the 
band  throughout  the  transition  to  digital 
television.  Under  47  CFR  27.50(c)(5). 
licensees  that  intend  to  operate  a  base 
or  fixed  station  at  a  power  level  greater 
than  1  kW  ERP  must  issue  a  public 
notice  (which  includes  the  station's 
location  and  operating  parameters,  the 
ERP,  anteima  coordinates,  antenna 
height  above  ground,  and  vertical 
antenna  pattern)  at  least  90  days  prior 
to  commencing  station  operations  to  the 
FCC  and  to  all  authorized  licensees  that 
operate  a  base  or  fixed  station  on  an 
adjacent  spectrum  block  at  a  location 
within  75  kms  of  the  based  or  fixed 
station  operating  at  a  power  level  greater 
than  1  kW  ERP. 

OMB  Control  Number:  3060-0798. 
Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 
Form  Number:  FCC  601. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions:  Individuals  or  households; 
and  State,  Local  or  Tribal  governments. 
Number  of  Respondents:  241,335. 
Estimated  Time  per  Response:  0.5  to 
1.25  hours. 

Frequencv  of  Response:  On  occasion 
and  10  year  annual  reporting 
requirements;  Third  party  disclosure. 
Total  Annual  Burden ;  2 1 1 , 1 69  hours . 
Total  Annual  Cost:  $48,267,100. 
Needs  and  Uses:  FCC  Form  601  is  a 
consolidated,  multi-part  application  or 
"long  form"  for  market-based  licensing 
and  site-by-site  licensing  in  the  Wireless 
Telecommunications  Bureau's  (WTB) 
Radio  Services'  Universal  Licensing 
System  (ULS).  On  December  12,  2001. 
the  FCC  adopted  a  Final  Rule  in  ON 
Docket  No.  01-74,  FCC  01-364. 
Reallocation  and  Service  Rules  for  the 
698-746  MHz  Spectrum  Band 
(Television  Channels  52-591.  Pursuant 
to  adoption  of  the  Report  and  Order,  the 
FCC  has  revised  Form  601,  which  will 
be  used  to  determine  the  basic  eligibility 
and  qualifications  of  auction  winners  to 
become  licensees.  Form  601  was  also 
revised  to  ease  the  filing  burden  for 
applicants  and  others  who  used  the 
form  by  making  various  other  changes. 
i.e..  correcting  mailing  and  web  site 
addresses,  removing  the  Taxpayer 


Identification  Number,  and  making 
other  miscellaneous  edits 

OMB  Control  Number:  3060-0706. 

Title:  Cable  .^ct  Reform. 
Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection 

Respondents:  Business  or  other  for- 
profit  entities 

Number  of  Respondents:  950. 

Estimated  Time  per  Response:  1  to  8 
hours 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party  ' 
disclosure. 

Total  Annual  Burden:  3,900. 

Total  Annual  Costs  $4,000. 

Needs  and  Uses:  On  March  29.  1999, 
the  FCC  released  a  Report  and  Order 
(R&O),  FCC  99-57.  which  further 
amended  the  Commissions  cable 
television  rules  pursuant  to  the 
Telecommunications  Act  of  1996  With 
this  R&O,  the  FCC  has  accounted  for 
various  requirements  in  its  rules  not 
already  accounted  for  in  the  mitial  and 
final  rules.  The  regulations  ser\'e  a 
variety  of  purposes  for  subscribers, 
cable  operators,  franchising  authorities, 
and  the  FCC,  i  e  .  47  CFR  76.952 
requires  a  cable  operator  to  include  the 
franchising  authority  contact 
information  in  a  subscriber's  monthly 
billing  statement;  47  CFR  76.990 
requires  a  cable  operator  to  certif\'  in 
writing  to  the  franchising  authority  that 
it  qualifies  as  "small  cable  operator:" 
and  47  CFR  76.1404  requires  a  local 
exchange  carrier  to  file  contract 
information  with  the  FCC  to  determine 
whether  its  use  of  a  cable  operator's 
facilities  is  reasonably  limited  in  scope 
and  duration. 

OMB  Control  Number:  3060-0742 

Title:  Telephone  Number  Portability 
(47  CFR  part  52.  subpart  C,  sections 
52.21-52.33)  and  CC  Docket  No.  95- 
116. 

Form  Number:  N/A. 

Tvpe  of  Review:  Revision  to  a 
currently  approved  collection 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1.858. 

Estimated  Time  per  Response:  7.34 
hours  (avg). 

Frequency  of  Response: 
Recordkeeping:  On  occasion  and  annual 
reporting  requirements:  Third  Party 
Disclosure. 

Total  Annual  Burden:  13.634  hours. 

Total  Annual  Cost:  $76,635. 

Needs  and  Uses:  47  CFR  52.21-52.33 
implement  the  requirements  that  local 
exchange  carriers  (LECs)  provide 
number  portability.  In  a  Memorandum. 
Opinion,  and  Order  on  Reconsideratinn 
issued  in  CC  Docket  No.  95-116,  the 
FCC  implemented  new  and/or  modified 
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regulations  that  require  each  multi- 
region  carrier  to  calculate  its  share  of 
local  number  portability  (LNP) 
administration  costs.  Any  carrier  that 
cannot  divide  its  revenue  by  LNP  region 
but  chooses  to  allocate  such  revenue  by 
subscriber  percentages  must  file  a 
certification  with  the  FCC.  To  ensure 
that  if  a  non-LNP  capable  incumbent 
LEC,  participating  in  an  extended  area 
service  calling  plan  with  an  LNP- 
capable  carrier,  complies  with  LNP  cost 
recovery  law  and  rules,  the  carrier  must 
file  a  tariff  with  the  FCC,  if  the  carrier 
seeks  to  recover  its  query  and  LNP 
administration  costs. 

OMB  Control  Number:  3060-0395. 

Title:  The  ARMIS  USOA  Report 
(ARMIS  Report  43-02):  The  ARMIS 
Service  Quality  Report  (ARMIS  Report 
43-05):  The  ARMIS  Infrastructure 
Report  (ARMIS  Report  43-07). 

Form  Numbers:  FCC  Reports  43-02. 
43-05,  and  43-07. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  50. 

Estimated  Time  per  Response:  587.3 
hours  (avg). 

Frequency  of  Response: 
Recordkeeping;  Annual  reporting 
requirement. 

Total  Annual  Burden:  29,366  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  Under  section  220  of 
the  Communications  Act  of  1934,  as 
amended,  47  USC  220.  FCC  may 
prescribe  the  forms  of  accounts,  records, 
and  memoranda  of  the  movement  of 
traffic,  receipts,  and  expenditures  of 
monies  to  be  kept  by  carriers  subject  to 
this  Act.  Section  2l'9(b)  of  the 
Communications  Act  of  1934.  as 
amended.  47  USC  219(b),  requires  any 
carrier  subject  to  this  Act  to  file  monthly 
earnings  and  expense  reports  and 
periodical  and/or  special  reports 
concerning  all  other  matters  with  the 
FCC.  as  authorized  by  47  CFR  43.21. 
ARMIS  was  implemented  to  facilitate 
the  timely  and  efficient  analysis  of 
revenue  requirements,  rates  of  return, 
and  price  caps;  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions;  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy. 

FCC  Report  43-02— The  ARMIS  43- 
02  Report,  contains  company-wide  data 
for  each  account  specified  in  the 
Uniform  System  of  Accounts  ("USOA"). 
It  provides  the  annual  operating  results 
of  the  carriers'  activities  for  every 
account  in  the  USOA.  Mid-sized  LECs 
are  not  required  to  file  the  ARMIS  FCC 
Report  43-02.  FCC  Report  43-05— The 


ARMIS  43-05  Report,  collects  trend 
data.  etc.  on  holding  companies  and  on 
service  quality  levels  under  price  cap 
regulations,  i.e.,  interexchange  access 
service  installation  and  repair  intervals, 
local  service  installation  and  repair 
intervals,  trunk  blockage,  and  total 
switch  downtime  for  price  cap 
companies.  FCC  Report  43-07 — The 
ARMIS  43-07  Report,  captures  trends  in 
telephone  industry  infrastructure 
development  under  price  cap 
regulation,  i.e..  switch  deployment  and 
capabilities  data. 

OMB  Control  Number:  3060-0511. 

Title:  ARMIS  Access  Report. 

Form  Number:  FCC  Report  43-04. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  121. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Estimated  Time  per  Response:  157 
hours  (avg). 

Total  Annual  Burden:  18.997  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  Under  section  220  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  220.  FCC  may 
prescribe  the  forms  of  accounts,  records, 
and  memoranda  of  the  movement  of 
traffic,  receipts,  and  expenditures  of 
monies  to  be  kept  by  carriers  subject  to 
this  Act.  Section  219(b)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  219(b),  requires  any 
carrier  subject  to  this  Act  to  file  monthly 
earnings  and  expense  reports  and 
periodical  and/or  special  reports 
concerning  all  other  matters  with  the 
FCC.  as  authorized  by  47  CFR  43.21. 
ARMIS  was  implemented  to  facilitate 
the  timely  and  efficient  analysis  of 
revenue  requirements,  rates  of  return, 
and  price  caps:  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions:  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  The  ARMIS 
43-04  Report  monitors  revenue 
requirements,  joint  cost  allocations, 
jurisdictional  separations,  and  access 
charges.  Mid-sized  carriers  are  not 
required  to  file  the  FCC  Report  43-04. 

OMB  Control  Number:  3060-0513. 

Title:  ARMIS  Joint  Cost  Report. 

Form  Number:  FCC  Report  43-03. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  121. 

Estimated  Time  per  Response:  83 
hours  (avg). 

Frequency  of  Response:  Aimually. 
Total  Annual  Burden:  10,043  hours. 


Total  Annual  Cost:  None. 

Needs  and  Uses:  Under  section  220  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  220.  FCC  may 
prescribe  the  forms  of  accounts,  records, 
and  memoranda  of  the  movement  of 
traffic,  receipts,  and  expenditures  of 
monies  to  be  kept  by  carriers  subject  to 
this  Act.  Section  219(b)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  219(b),  requires  any 
carrier  subject  to  this  Act  to  file  monthly 
earnings  and  expense  reports  and 
periodical  and/or  special  reports 
concerning  all  other  matters  with  the 
FCC.  as  authorized  by  47  CFR  43.21. 
ARMIS  was  implemented  to  facilitate 
the  timely  and  efficient  analysis  of 
revenue  requirements,  rates  of  return, 
and  price  caps;  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions;  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  The  ARMIS 
43-03  Report  is  used  to  administer  the 
FCC's  joint  cost  rules  and  to  analyze 
data  to  prevent  cross-subsidization  of 
nonregulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 
Mid-sized  carriers  are  not  required  to 
file  FCC  Report  43-03  on  April  1.  2002. 

OMB  Control  Number:  3060-0855. 

Title:  Telecommunications  Reporting 
Worksheet  and  Associated 
Requirements,  CC  Docket  No.  96-45. 

Form  Number:  FCC  Form  499  (FCC 
Forms  499-A  and  499-Q). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5,500. 

Estimated  Time  per  Response:  15 
hours  (avg). 

Frequency  of  Response: 
Recordkeeping;  On  occasion,  quarterly, 
and.annually  reporting  requirements; 
Third  party  disclosure. 

Total  Annual  Burden:  82,487  hours. 

Total  Annual  Cost:  $14,000. 

Needs  and  Uses:  Pursuant  to  the 
Communications  Act  of  1934.  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recovery  mechanisms  for 
telecommunications  relay  services, 
numbering  administration,  number 
portability,  and  universal  service. 
Respondents  file  their  gross-billed  end- 
user  telecommunications  revenues  on  a 
quarterly  basis  on  FCC  Form  499-Q,  and 
on  an  annual  basis  on  FCC  Form  499- 
A.  Carriers  are  permitted  to  consolidate 
filing  if  the  filing  entity  certifies  that 
certain  conditions  have  been  met. 
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Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretan. 

|FR  Doc.  02-9279  Filed  4-16-02;  8:45  amj 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[GN  Docket  No.  00-185;  FCC  02-77] 

Inquiry  Concerning  High-Speed 
Access  to  the  Internet  Over  Cable  and 
Other  Facilities;  Internet  Over  Cable 
Declaratory  Ruling 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  On  March  15.  2002,  the 
Commission  released  a  Declaratory 
Ruling  in  Inquiry  Concerning  High- 
Speed  Access  to  the  Internet  Over  Cable 
and  Other  Facilities  and  Internet  Over 
Cable  Declaratory  Ruling,  GN  Docket 
No.  00-185.  The  Commission  ruled  that 
cable  modem  service,  as  it  is  currently 
offered,  is  an  interstate  information 
service,  not  a  cable  service,  and  that 
there  is  no  separate  offering  of 
telecommunications  service.  Consistent 
with  §§  1.103  and  1.4(b)(2)  of  the 
Commission's  rules,  47  CFR  1.103, 
1.4(b)(2),  the  effective  date  for  the 
Declaratory  Ruling  is  the  date  of  release 
of  the  ruling.  March  15,  2002. 

Copies  of  the  Declaratory  Ruling  may 
be  obtained  on  the  Internet  through 
httpJ/www.fcc.gov/Bureaus/Cable/ 
News_ReIeases/2002/nrcb0201  .html,  or 
through  Steve  Gamer,  Media  Bureau, 
who  can  be  reached  at  (202)  418-1063 
or  via  Internet  at  sgarnei^f cc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Garner,  Media  Bureau,  at  (202) 
418-1063  or  via  Internet  at 
sgamer@fcc.gov. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary: 

[FR  Doc.  02-9103  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  2. 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street.  N.E..  Atlanta. 
Georgia  30309-4470: 

1.  Robert  C.  Glustrom.  Atlanta. 
Georgia;  Michael  K.  Sandberg.  Liphook. 
England;  to  acquire  additional  voting 
shares  of  Broadstreet,  Inc.,  Atlanta. 
Georgia,  and  thereby  indirectly  acquire 
additional  voting  shares  of  AmTradc 
International  Bank  of  Georgia.  Atlanta. 
Georgia. 

In  connection  with  this  application. 
Rick  H.  Singer.  New  York.  New  York, 
also  has  applied  to  acquire  voting  shares 
of  Broadstreet,  Inc.,  Atlanta.  Georgia, 
and  thereby  indirectly  acquire  voting 
shares  of  AmTrade  International  Bank  of 
Georgia,  Atlanta.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  12.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretan'  of  the  Board. 
|FR  Dor.  02-9.362  Filed  4-16-02;  8:45  am) 
BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  othor\\'ise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
.Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www, ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  10.  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  .■\ssistant  Vice 
President)  925  Grand  .\venup.  Kansas 
City,  Missouri  64198-0001; 

2   First  Capital  Investments  L  L  C 
Lee's  Summit.  Missouri;  to  become  a 
bank  holding  company  by  acquiring 
24.95  percent  of  the  voting  shares  of  1st 
Financial  Bancshares.  Inc..  Shawnee 
Mission.  Kansas,  and  thereby  indirectly 
acquire  voting  shares  of  1st  Financial 
Bank.  Overland  Park.  Kansas,  and 
Center\'ille  State  Bank.Centerville. 
Kansas. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  indirectly 
acquire  voting  shares  of  Sylvan  .Agency, 
Inc..  Sylvan  Grove.  Kansas,  and  thereby 
engage  in  insurance  activities  in  a  town 
of  less  than  5.000  in  population, 
pursuant  to  §  225.28(b)(ll)(iii)(A)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem.  April  11,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc    02-0250  Filed  4-16-02;  8:45  ami 

BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayion  Act,  15 
U.S.C.  18a.  as  added  bvTitle  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
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The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


were  made  by  the  Federal  Trade  intends  to  take  any  action  with  respect 

Commission  and  the  Assistant  Attorney  to  these  proposed  acquisitions  during 

General  for  the  Antitrust  Division  of  the  the  applicable  waiting  period. 
Department  of  Justice.  Neither  agency 


Trans  No 


Acquinng 


Acquired 


Entities 


Transactions  Granted  Early  Termination,  03/19/2002 


20020526 


20020553 


20020555 


Provident  Financial  Group    

Amencan  Capital  Strategies.  Ltd 


Group  4  Faick  A/S 


Ponneroy  Computer  Resources,  Inc 
Mr.  Peter  J.  and  Caroline  Striano   .. 


George  R.  Wackenhut 


Technology  Integration  Financial   Serv- 
ices, Inc. 
TIFS  Advisory  Services,  Inc. 
Uni-Data  and  Communications.  Inc. 
Uni-Data  Holdings  (No.  1),  Inc. 
Uni-Data  Holdings  (No.  2),  Inc. 
Unity  Electric  Co.,  Inc. 
The  Wackenhut  Corporation. 
Wackenhut  Corrections  Corporation. 


Transactions  Granted  Early  Termination,  03/22/2002 


20020491 
20020493 

20020507 

20020508 

20020510 

20020515 


20020523 
20020527 
20020528 
20020538 
20020539 
20020546 
20020550 


Philip  F.  Anschutz 
Philip  F.  Anschutz 


OCM  Principal  Opportunities  Fund  II,  LP 
Greenwich   Street   Capital    Partners   II. 

LP 
Massachusetts    Mutual    Lite    Insurance    Thomas  G  Macnni    

Company 
Sun  Life  Financial  Services  of  Canada  ,  Clanca  Life  Insurance  Company 

Inc 
University  of  Alabama  Health  Services 

Foundation,  PC 


FPL  Group,  Inc 


First  Reserve  Fund  IX,  LP    

Health  Management  Associates,  Inc 

Adotse  Systems  Incorporated    

Legato  Systems,  Inc 

Richard  A  Kay      

St.  Luke's  Episcopal  Health  System 
Esprit  Holdings  Limited    


Bessemer  Carraway  Medical  Center 
Innogy  Holdings  pic    


20020556    '  Deutsche  Bank  AG 


Pride  International  Inc   

Manor  Care,  Inc    

Accelio  Corporation   

OTG  Software,  Inc    

Legato  Systems.  Inc    

The  Methodist  Health  Care  System 

Esprit  Holdings,  Inc    

RoProperty  Holding  B.V   


Regal  Entertainment  Group. 
Regal  Entertainment  Group. 

Gulf  Investment  Management,  Inc. 

Clarica  Life  Insurance  Company. 

Bessemer  Carraway  Medical  Center. 

Delaware  Mountain  Wind  Farm,  LP. 

NWP  Indian  Mesa  Wind  Farm  L.P 

Pennsylvania  Wind  Farms  LLC. 

Pride  International  Inc. 

HCR  Manorcare  Mesquite,  L.P. 

Accelio  Corporation. 

OTG  Software,  Inc. 

Legato  Systems,  Inc. 

KS  Management  Services,  LLP. 

Espirt  de  Corp. 

RoPro  U.S.  Holding,  Inc. 


Transactions  Granted  Early  Termination,  03/25/2002 


20020439    Quest  Diagnostics  Incorporated 

20020514    United  Technologies  Corporation 


20020521 


20020532 
20020557 
20020563 
20020564 
20020572 
20020577 
20020582 


Sumner  M.  Redstone 


First  Data  Corporation    

Scholastic  Corporation    

Sanofi-Synthelabo    , 

ICN  Phannaceuticals,  Inc    

Philip  H.  Knight    

Automatic  Data  Processing,  Inc 
Value  Click,  Inc    


Golder  Thoma  Cressey,  Rauner  Fund  V, 

LP 
Frir  A   Dprmond                    

American   Medical   Laboratories,    Incor- 
porated. 
Derco  Holding,  Ltd. 

Youna  Broadcastina  Inc    

Tower  Avenue  Holdings,  LLP 
Fidelity  Broadcasting,  Inc. 

SunTrust  Banks  Inc    

Young    Broadcasting   of   Los   Angeles, 

Inc. 
SunTrust  Banks,  Inc. 

J  R  Shaw                   

Klutz. 

Pharmana  Corooration            

Lorex  Pharmaceuticals. 

nirrp  Riompdical    Inc 

Circe  Biomedical,  Inc. 

Robert  M.  Huriey  and  Shelley  A. 
Digital  Motorwori<s  Holdings,  Inc 
Be  Free.  Inc    

Hurley 

Huriey  International  LLC, 
Digital  Motoro/orks  Holdings,  Inc. 

Be  Free,  Inc. 

Transactions  Granted  Early  Termination,  03/26/2002 


20020540 
20020554 

20020565 


First  Data  Corporation 
Entergy  Corporation     . 


Cariyle  Partners  III,  LP 
20020568    '  Intersil  Corporation   


Paymap  Inc    

Vermont  Yankee  Nuclear  Power. 

Corporation    

Sippican,  Inc    


Elantec  Semiconductor,  Inc 


Paymap  Inc. 

Vermont  Yankee  Nuclear  Power 

Corporation. 

Polaris  Contract  Manufacturing,  Inc. 

Sippican  Ocean  Systems,  Inc. 

Sippican,  Inc. 

Elantec  Semiconductor,  Inc 


Transactions  Granted  Early  Termination,  03/27/2002 


20020561 
20020583 


Gerald  W  Schwartz 
GUSpIc   


James  J,  Locks  &  Bame  Lawson  Loeks      Loeks-Star  Partners. 

Homestorecom,  Inc   Homestore  Consumer  Infonnation  Corp. 
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Trans  No. 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination,  03/29/2002 


20020403    Reuters  Group  PLC    

20020571     1  Executive  Holdings,  L.P 

20020574    '  Cardinal  Health,  Inc    

20020575    Cardinal  Health,  Inc    

20020585    Retirement  Residences  Real  Estate  In- 

I     vestment  Trust 

20020586    !  Harvest/AM I  Holding  Inc    

20020588    AOL  Time  Warner  Inc    

20020589    '  Dominion  Resources,  Inc   

20020590    '  Intercept,  Inc    

20020591    Cox  Enterpnses,  Inc    

20020595    Jones  Apparel  Group,  Inc   

20020596    '  Jones  Apparel  Group.  Inc   

20020597    Long  Point  Capital  Fund,  L.P    


20020598 
20020603 


Grupo  Dragados.  S.A    

Clayton.  Dubilier  &  Rice  Fund  V  Limited 
Partnership  . 


Talarian  Corporation    

Cagle's,  Inc    

Alfred  G.  Childers    

W  Lowry  Caudili  

CPL  Long  Term  Care  Real  Estate  In- 
vestment Trust 

Associated  Matenals  Incorporated    

AOL  Time  Warner  Inc     

Mirant  Corporation    

Internet  Billing  Company,  Ltd    

Cox  Enterpnses,  Inc    

Moises  Khafif    

HendnkJ.  Keilman   

Amehcan  Architectural  Products  Cor- 
poration 

Hollandsche  Baton  Groep,  NV    

Edward  J.  Davidson    


Talanan  Corporation 
Cagle  Foods  JV  L  L  C 
Magellan  Laboratories  Incorporated 
Magellan  Laboratories  Incorporated 
CPL  Long  Term  Care  Rea.  Estate  In- 
vestment Trust. 
Associated  Materials  incorporated. 
Staten  Island  Cable  LLC 
Mirani  State  Line  Ventures  inc 
Internet  Billing  Company.  Ltd 
TWC  Cable  Partners 
Glona  Vanderbiit  Apparel  Corp 
Glona  Vanderbiit  Trademark  B  V 
Eagle  &  Taylor  Company 

Hollandsche  Beton  Groep,  NV 

CMSR  Reinsurance  Ltd  ,  Cooperative 
Resources  Services   Inc 

Cooperative  Mortgage  Services,  Inc.; 
CRS  Acquisition  Corp 

Corporate  Transfer  Services  inc  CRS 
Title  Agency  inc 

ProSource  Properties  Ltd  .  US  Reloca- 
tion Services  inc 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Chandra  L.  Kennedy. 

Contact  Representatives,  Federal  Trade 

Commission,  Premerger  Notification 

Office,  Bureau  of  Competition,  Room 

303,  Washington.  DC  20580,  (202)  326- 

3100, 

By  Direction  of  the  Commi.ssion 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  02-9273  Filed  4-16-02;  8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Community/Tribal  Subcommittee  and 
the  Board  of  Scientific  Counseiors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L,  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
subcommittee  and  committee  meetings. 

Name:  Community/Tribal  Subcommittee. 

Times  and  Dates:  9  a.m. -5  p.m..  May  7, 
2002;  8;30  a.m. -5  p.m..  May  8,  2002, 

Place:  Sheraton  Colony  Square  Hotel,  188 
14th  Street.  Atlanta,  Georgia,  30361. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  subcommittee  brings  to  the 
Board  advice,  citizen  input,  and 


recommendations  nn  community  and  tribal 
programs,  practices,  and  policies  of  the 
.Agency. 

Matters  to  be  Discussed  .Agenda  items 
mclude  an  overview  of  the  Office  of  Regional 
Operations;  discussion  on  .ATSDR's  training 
(  ourses;  discussion  on  .ATSTRs  Disease 
Registry  activities,  highlights  from  the  new 
Public  Health  Assessment  Guidance  Manual, 
update  on  the  GTS  Evaluation,  overview  of 
Public  Health  Assessment;  review  of  .■\ctlon 
Items;  and  a  report  on  nomination  of  four 
new  Special  Consultants 

Name:  Board  of  Scientific  Counselors, 
ATSDR. 

Times  and  Dates:  8:30  a.m. -4:30  p.m..  May 
9,  2002;  8:30  am. -12:10  p.m  ,  May  10,  2002. 

Place:  Sheraton  Colony  Square  Hotel,  188 
14th  Street,  Atlanta,  Georgia.  30361. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people 

Purpose:  The  Board  of  Scientific 
Counselors.  ATSDR.  advises  the 
Secretary  and  the  Administrator, 
ATSDR.on  ATSDR  programs  to  ensure 
scientific  quality,  timeliness,  utility,  and 
dissemination  of  results.  Specifically, 
the  Board  advises  on  the  adequacy  of 
science  in  ATSDR-supported  research, 
emerging  problems  that  require 
scientific  investigations,  accuracy  and 
currency  of  the  science  in  ATSDR 
reports,  and  program  areas  to  emphasize 
or  de-emphasize.  In  addition,  the  Board 
recommends  research  programs  and 
conference  support  for  which  the 
Agency  awards  grants  to  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations. 

Matters  to  be  Discussed:  Agenda  will 
include  a  review  of  Action  Items; 


updates  on  the  Agenda  for  Public  Heahh 
Environmental  Research;  update  of  the 
CTS  Evaluation,  discussion  on  the 
formation  of  the  Health  Department 
Subcommittee;  discussion  on  New 
Directions  for  Health  Education  and 
Promotion;  presentation  on  the 
performance  measures  and  strategic 
plan,  update  on  the  Bio-Chem  Terrorism 
Developments;  update  on  the  Child 
Health  Workgroup;  discussion  on  the 
World  Trade  Center  Residential 
Sampling,  Herculaneum,  Calcasieu 
Parish,  and  anthrax  activities 

Written  comments  are  welcomed  and 
should  be  received  by  the  contact 
person  listed  below  prior  to  the  opening 
of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Robert  Spengler,  Sc.D.,  Executive 
Secretary,  BSC,  ATSDR,  MS  E-28,  1600 
Clifton  Road,  NE,  Atlanta.  Georgia 
30333,  telephone  404  498-0003 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

Dated:  April  11,2002, 
Alvin  Hall. 

Acting  Director.  Management  Analysis  and 
Sen-ices  Office,  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc  02-9269  Filed  4-16-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-25-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Weekly  Morbidity 
and  Mortality  Reports  and  Annual 
Morbidity  Series— OMB  #0920-0007— 
Extension — Epidemiology  Progra-n 
Ofiice  (EPO),  Centers  for  Disease 
Control  and  Prevention  (CDC).  In  1878, 
Congress  authorized  the  U.S.  Marine 
Hospital  Service  (later  renamed  the  U.S. 
Public  Health  Service  (PHS))  to  collect 
morbidity  reports  on  cholera,  smallpox, 
plague,  and  yellow  fever  from  U.S. 
consuls  overseas;  this  information  was 
to  be  used  for  instituting  quarantine 
measures  to  prevent  the  introduction 
and  spread  of  these  diseases  into  the 
United  States.  In  1879.  a  specific 
Congressional  appropriation  was  made 
for  the  collection  and  publication  of 
reports  of  these  notifiable  diseases.  The 


authority  for  weekly  reporting  and 
publication  was  expanded  by  Congress 
in  1893  to  include  data  from  state  and 
municipal  authorities  throughout  the 
United  States.  To  increase  the 
uniformity  of  the  data.  Congress  enacted 
a  law  in  1902  directing  the  Surgeon 
General  of  the  Public  Health  Service 
(PHS)  to  provide  forms  for  the  collection 
and  compilation  of  data  and  for  the 
publication  of  reports  at  the  national 
level. 

Reports  on  notifiable  diseases  were 
received  from  very  few  states  and  cities 
prior  to  1900,  but  gradually  more  states 
submitted  monthly  and  aimual 
summaries.  In  1912,  state  and  territorial 
health  authorities  in  conjunction  with 
PHS  recommended  immediate 
telegraphic  reports  of  five  diseases  and 
monthly  reporting  by  letter  of  10 
additional  diseases,  but  it  was  not  until 
after  1925  that  all  states  reported 
regularly.  In  1942,  the  collection, 
compilation,  and  publication  of 
morbidity  statistics,  under  the  direction 
of  the  Division  of  Sanitary  Reports  and 
Statistics,  PHS.  was  transferred  to  the 
Division  of  Public  Health  Methods, 
PHS. 

A  PHS  study  in  1948  led  to  a  revision 
of  the  morbidity  reporting  procedures, 
and  in  1949  morbidity  reporting 
activities  were  transferred  to  the 
National  Office  of  Vital  Statistics. 
Another  committee  in  PHS  presented  a 
revised  plan  to  the  Association  of  State 
and  Territorial  Health  Officers  (ASTHO) 
at  its  meeting  in  Washington,  DC, 
October  1950.  ASTHO  authorized  a 
Conference  of  State  and  Territorial 
Epidemiologists  (CSTE)  for  the  purpose 
of  determining  the  diseases  that  should 


be  reported  by  the  states  to  PHS. 
Beginning  in  1951,  national  meetings  of 
CSTE  were  held  every  two  years  until 
1974,  then  annually  thereafter. 

In  1961,  responsibility  for  the 
collection  of  data  on  nationally 
notifiable  diseases  and  deaths  in  122 
U.S.  cities  was  transferred  ft'om  the 
National  Office  of  Vital  Statistics  to 
.  CDC.  For  37  years  the  Morbidity  and 
Mortality  Weekly  Report  (MMWR)  has 
consistently  served  as  CDC's  premier 
communication  channel  for  disease 
outbreaks  and  trends  in  health  and 
health  behavior.  In  collaboration  with 
the  Council  of  State  and  Territorial 
Epidemiologists  (CSTE),  CDC  has 
demonstrated  the  efficiency  and 
effectiveness  of  computer  transmission 
of  data.  The  data  collected  electronically 
for  publication  in  the  MMWR  provides 
information  which  CDC  and  State 
epidemiologists  use  to  detail  and  more 
effectively  interrupt  outbreaks. 
Reporting  also  provides  the  timely 
information  needed  to  measure  and 
demonstrate  the  impact  of  changed 
immunization  laws  or  a  new  therapeutic 
measure. 

Users  of  data  include,  but  are  not 
limited  to,  congressional  offices,  state 
and  local  health  agencies,  health  care 
providers,  and  other  health  related 
groups. 

The  dissemination  of  public  health 
information  is  accomplished  through 
the  MMWR  series  of  publications.  The 
publications  consist  of  the  MMWR,  the 
CDC  Surveillance  Summaries,  the 
Recommendations  and  Reports,  and  the 
Annual  Summary  of  Notifiable  Diseases. 
The  estimated  annualized  burden  is 
4,654  hours. 


Type  of  respondents 

Number  of  re- 
spondents 

Frequency  of 
response 

Average  time 
of  response 

State  and  Local  Health  DeDartments                 .  ...                                    

179 

52 

30/60 

Dated.  April  10,  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-9385  Filed  4-16-02;  8:45  am] 
BtLUNG  CODE  4ie»-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Notice  of  Ctiarter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the 
Advisory  Committee  on  Immunization 
Practices  (ACIP),  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  beginning  April  1,  2002,  through 
April  1,2004. 


For  further  information,  contact  Dixie 
E.  Snider,  Jr.,  M.D.,  Executive  Secretary, 
ACIP,  CDC,  1600  Clifton  Road,  NE,  (M/ 
S  D-50),  telephone  404/639-7240  or  fax 
404/639-7341. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 
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Dated:  April  11.2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  02-926,T  Filed  4-16-02;  8:45  ami 

BILLING  CODE  4861 -18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices,  Smallpox  Working  Group: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory- 

Committee  Act  (Pub.  L.  92-463),  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices.  Smallpox 

Working  Group, 

Times  and  Dates:  1  p.m.-9  p  m..  May  8. 
2002;  8:.30  a.m. -11:30  a.m..  May  9.  2002. 

Place:  .Atlanta  Marriott  Century  Center, 
2000  Century  Boulevard.  NE,.  .-Ktlanta. 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  \vork.mg  group  will  gather 
information,  analyze  research  and  formulate 
options  to  be  presented  to  the  Advisory 
Committee  on  Immunization  Practices  in 
order  to  make  recommendations  for^the  use 
of  vaccinia  (smallpox)  vaccine. 

Matters  to  be  Discussed:  The  panel  will 
review  recommendations  regarding  the  use  of 
vaccinia  (smallpox)  vaccine. 

Contact  Person  for  More  Information: 
Gloria  A,  Kovach,  Program  Analyst, 
Epidemiology  and  Surveillance  Division, 
National  Immunization  Program,  CDC.  1600 
Clifton  Road.  NE.  M/S  E61,  Atlanta.  Georgia 
30333.  Telephone  404/639-8096, 

The  Director.  Management  .Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  8.  2002. 
Alvin  Hall. 

Acting  Director.  Management  Analysis  and 
Sen-ices  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-9246  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Safety  and  Health  Research 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub,  L,  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Same:  Mine  Safety  and  Health  Research 
Advisory  Committee  (MSHR.\C). 

Time  and  Date:  1 1  a.m. -2  p.m.,  May  22, 
2002. 

Pyore;  Teleconference  call  will  originate  at 
the  National  Institute  for  Occupational  Safety 
and  Health,  CDC,  Atlanta,  Georgia  Please  see 
"Supplementary  Information"  for  details  on 
accessing  the  teleconference. 

Status:  Open  to  the  public,  teleconference 
access  limited  onl\'  by  ports  available. 

Purpose:  This  committee  is  charged  with 
providing  advice  to  the  Secretary.  Health  and 
Human  Services:  the  Director.  CDC;  and  the 
Director,  NIOSH.  on  priorities  in  mine  safety 
and  health  research,  including  grants  and 
contracts  for  such  research,  30  l'  S.C. 
812(b)l2|.  Section  102(b)(2j. 

Matters  to  be  Discussed:  Agenda  for  this 
meeting  will  focus  on  NIOSH  mming 
research  update,  and  metal  and  non-metal 
mining  stakeholders  proposal  and 
discussion, 

.Agenda  items  are  subject  to  change  as 
priorities  dictate. 

SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  for  11  a,m. 
Eastern  Time.  To  access  the 
teleconference,  you  must  dial  1-800- 
713-1971.  To  be  automatically 
connected  to  the  call,  you  will  need  to 
provide  the  operator  with  the 
conference  code  "727816." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Dr.  Lewis  Wade,  Executive  Secretarv, 
MSHRAC,  NIOSH,  CDC.  HHH  Building. 
Room  715H,  M/S  P12,  Washington.  DC 
20201-0004,  telephone  202-401-2192. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registr5r:\ 

Dated:  April  8.  2002.  V 

Alvin  Hall,  ^, 

Acting  Director.  .Management  .'\nalysis  ahd 
Sen-ices  Office.  Centers  for  Disease  Control^ 
and  Prevention. 

[FR  Doc,  02-9245  Filed  4-16-02;  8:45  a 
BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L  92-463)  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

\ame.  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  9:00  a.m.-5:00  p,m,,  May 
2.  2002,  8:30  a,m.-3:00  p  m,.  May  3.  2002. 

Place: CDC.  Auditorium  B,  Building  1, 
Clifton  Road.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NCID.  provides  advice  and 
guidance  to  the  Secretary,  the  Assistant 
Secretary  for  Health,  the  Director,  CDC,  and 
Director.  NCID.  in  the  following  areas: 
program  goals  and  objectives;  strategies; 
program  organization  and  resources  for 
infectious  disease  prevention  and  control; 
and  program  priorities. 

Matters  to  be  Discussed:  Agenda  items  will 
include: 

1.  Opening  Session:  NCID  Update 

a.  Institute  of  Medicine 

b.  Facilities 

c.  Budget 

2.  Program  Updates: 

a.  West  Nile 

b.  VVaterborne  Disease 

c.  Malaria 

d.  CDC  Global  Infectious  Diseases  Strategy 

3.  Bioterrorism  Updates  and  Discussion 

a.  Organizational  Approach/Structure 

b.  Anthrax  Investigations 
■    c.  Smallpox  Activities 

4.  Other  issues,  eg,  antimicrobial 
resistance/  widespread  use  of  antibiotics 

5.  Board  meets  with  Director,  CDC 

6.  Discussions  and  Recommendations 
Other  agenda  items  include 

announcements/introductions;  follow-up  on 
actions  recommended  by  the  Board  at  the 
previous  meeting;  and  consideration  of  future 
directions,  goals  and  recommendations. 

,\genda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Diane  S.  Hollev.  Office  of  the  Director, 
NCID.  CDC.  Mailstop  C-19.  1600  Clifton 
Road.  .\E,  Atlanta,  Georgia  30333.  e- 
mail  dsyl@cdc.gov:  telephone  404/639- 
0078, 

The  Director.  Management  Analysis 
and  Ser\-ices  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
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meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated;  April  12.  2002. 
Alvin  Hall. 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-9464  Filed  4-16-02;  8:45  am] 
MLUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effects  Subcommittee  (INEELHES) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

jVome:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  Department  of  Energy  (DOE) 
Sites;  Idaho  National  Engineering  and 
Environmental  Laboratory  Health  Effects 
Subcommittee  (INEELHES). 

Times  and  Dates:  8;30  a.m.— 1:30  p.m..  May 
1.  2002;  8:30  a.m.-2;15  p.m..  May  2,  2002. 

Place:  WestCoast  Idaho  Falls  Hotel.  475 
River  Parkway.  Idaho  Falls.  Idaho  83402. 
telephone  (208)  523-8000,  fax  (208)  529- 
9610. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE,  and  replaced  by  MOUs 
signed  in  1996  and  2000,  the  Department  of 
Health  and  Human  Services  (HHS)  was  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  nf  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility  to 
CDC. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992.  1996. 
and  in  2000.  between  .MSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  .Act  (CERCLA  or 
"Superfund").  These  activities  include  health 


consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  consensus  advice  and 
recommendations  to  the  Director,  CDC,  and 
the  Administrator  ATSDR.  regarding 
community  concerns  pertaining  to  CDC's  and 
ATSDR's  public  health  activities  and 
research  at  this  DOE  site. 

Matters  to  be  Discussed:  Agenda  items 
include  updates  from  the  National  Center  for 
Environmental  Health  (NCEH);  Presentation 
by  ATSDR  on  the  INEEL  Public  Health 
Assessment;  Comments  from  the  DuBois, 
Idaho,  Public  Availability  Session;  Status 
Report  on  Snake  River  Aquifer;  Status  Report 
on  INEEL  Monitoring;  and  Status  of  INEEL 
Cleanup  Project.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
.Matasha  Friday,  Executive  Secretary, 
INEELHES,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC,  1600  Clifton 
Road,  NE,  (E-39).  Atlanta,  GA  30333, 
telephone  (404)  498-1800,  fax  (404) 
498-1811. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

Dated;  April  11,  2002. 
Alvin  Hail. 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  02-9264  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Fart  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14.  1980.  and  corrected  at  45  FR 
69296,  October  20.  1980.  as  amended 
most  recently  at  66  FR  39178-39179. 
dated  July  27,  2001)  is  amended  to 
reorganize  the  Office  of  Management. 
NCHS. 


Section  C-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Management 
[HCS12)  and  insert  the  following: 

Office  of  Management  and  Operations 
(HCS12).  (1)  Participates  in  the 
development  of  policy,  long-range 
plans,  and  programs  of  the  National 
Center  for  Health  Statistics  (NCHS);  (2) 
plans,  coordinates,  directs,  and 
conducts  the  management  and 
administrative  operations  of  the  NCHS; 
(3)  review  and  effectiveness  and 
efficiency  of  the  operation  and 
administration  of  all  programs  of  the 
Center;  (4)  conducts  management  and 
organizational  analyses  as  well  as 
provides  consultation  and  advice  on 
program  reorganizations;  (5)  manages 
the  NCHS  performance  appraisal 
systems;  (6)  develops  and  manages 
training,  organizational  and  career 
development  and  incentive  award 
programs;  (7)  develops  and  directs 
systems  for  personnel,  procurement, 
information  management,  staff  resources 
utilization,  workforce  planning  and 
management  by  objectives;  (8)  plans, 
develops,  and  conducts  Center-wide 
management  information  and  executive 
information  systems;  (9)  develops 
administrative  policies  and  procedures; 
(10)  develops  and  implements  NCHS 
policies  and  procedures  in  the  areas  of 
information  systems  security;  (11) 
conducts  information  system  security 
audits  to  insure  that  all  NCHS  program 
adhere  to  and  are  in  compliance  with 
establish  procedures  and  policies;  (12) 
provides  management  services  in  the 
areas  of  delegations  of  authority, 
directives  management,  grants 
management,  procurement  management, 
and  reports  and  records  management; 
(13)  serves  as  the  NCHS  contact  on  all 
matters  associated  with  labor- 
management  partnership  activities;  (14) 
administers  the  NCHS  IRB  activity;  (15) 
provides  facilities  management  and 
office  services  management  for  NCHS; 
(16)  develops  emd  directs  a  safety  and 
health  program  for  the  Center;  and  (17) 
provides  conference  management 
services  for  NCHS. 

Administrative  Operations  Activity 
(HCS122).  (1)  Plans,  directs  and 
coordinates  facilities  and  office  services 
management  activities  for  the  NCHS;  (2) 
assures  compliance  with  federal,  state, 
and  local  government  environmental, 
safety,  and  health  regulations;  (3)  serves 
as  liaison  for  building  management 
activities  with  CDC.  GSA.  and  other 
federal,  state,  and  local  government 
officials;  (4)  develops  plans  for 
expanded,  modified,  or  renovated 
facilities;  (5)  provides  project 
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administration  for  contractual  services; 
(6)  provides  physical  security,  parking, 
and  conference  management;  (7)  directs 
central  administrative  services 
including  mail,  supplies  and  copying 
management,  shipping  and  receiving, 
property  management,  and  messenger 
services  for  NCHS;  (8)  manages  the 
Center's  records,  reports,  and  forms 
programs;  (9)  administers  the  NCHS 
grants  activities;  (10)  provides  guidance 
and  staff  support  for  major  Center 
conferences  and  meetings;  and  (11) 
manages  and  administers  the  NCHS 
telecommunications  systems. 

Management  Systems  and  Analysis 
Activity  (HCS127).  (1)  Coordinates 
management  information  systems  and 
analyses  of  data  for  improved  utilization 
of  Center  resources;  (2)  directs  systems 
analysis  and  design,  programming,  and 
systems  training  as  it  relates  to 
implementation  of  new  and  existing 
administrative,  management,  and 
executive  information  systems;  (3) 
recommends  changes  to  improve 
information  resources  management 
efficiency  euid  effectiveness:  (4) 
develops,  recommends,  and  provides 
advice  on  management  policies, 
methods,  directives,  and  procedures;  (5) 
provides  analysis,  recommendations, 
and  guidance  related  to  the 
establishment  or  modification  of 
organizational  structure  eind  functions; 
(6)  conducts  management  analyses  and 
surveys  of  NCHS  programs  and 
operations;  (7)  coordinates  program  and 
administrative  delegations  of  authority; 
(8)  conducts  and  coordinates  NCHS- 
wide  management  improvement 
programs,  including  staff  utilization, 
and  productivity  improvement;  (9) 
negotiates  solutions  to  intra-  and  inter- 
agency problems  and  issues  in  such 
areas  as  organization,  functions, 
delegations,  management  regulations, 
and  procedures;  (10)  serves  as  liaison  to 
CDC  and  DHHS  on  programs  to  improve 
management  and  administration;  (11) 
directs  and  coordinates  the  internal 
controls  program  within  the  Center;  and 
(12)  coordinates  NCHS  A-76  activities. 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Data 
Standards,  Program  Development,  and 
Extramural  Programs  (HCS12)  and 
insert  the  following: 

Office  of  Data  Standards,  Program 
Development,  and  Extramural  Programs 
(HCS  16).  (1)  Participates  in  the 
development  of  policy,  long-range 
plans,  and  programs  of  the  Center;  (2) 
develops  proposed  policies  for  the 
coordination  of  NCHS  programs  with 
external  agencies,  both  public  and 
private;  (3)  provides  leadership,  and 
serves  as  a  focal  point,  for  NCHS 
outreach  efforts  to  organizations  in  the 


public  and  private  sectors;  senes  as  a 
focal  point  for  developing  collaborative 
statistical  activities  of  NCHS  with  other 
organizations  and  agencies,  and  the 
development  of  public/private 
partnerships  in  health  statistics: 
facilitates  communication  with  nutside 
agencies  regarding  program  and  policy 
issues;  (4)  provides  a  focus  for  program 
development  and  review  of  policy 
implications  as  related  to  emerging 
priority  data  needs  of  the  country: 
coordinates  the  assessment  of  needs  and 
the  perspectives  of  other  agencies: 
participates  actively  in  program 
planning  and  policy  development  by 
reviewing  the  relevance  of  current  and 
proposed  programs  to  defined  priorities 
of  need  and  the  requirements  of  other 
agencies  and  principal  user  groups;  (5) 
evaluates  or  arranges  for  the  evaluation 
of  the  adequacy,  completeness,  and 
responsiveness  of  Center  programs  both 
nationally  and  internationally  to  the 
NCHS  mission  and  national  priorities: 
(6)  based  on  the  results  of  evaluations, 
makes  proposals  for  changes  in  NCHS 
programs  or  policies  and  collaborative 
enterprises;  (7)  assures  leadership  in  the 
definition,  development,  and 
coordination  of  cooperative  and 
collaborative  programs  in  health 
statistics,  working  with  state  and  local 
governments,  and  other  organizations 
including  the  private  and  academic 
sectors  in  the  development  and 
strengthening  of  shared  subnational 
statistical  systems  or  services  to  the 
needs  of  the  country;  (8)  conducts 
research,  analyses,  and  demonstrations 
related  to  subnational  systems:  (9) 
provides  scientific  and  technical 
support  and  Executive  Secretariat 
services  to  the  National  Committee  on 
Vital  and  Health  Statistics  (NCVHS),  the 
legislatively-mandated  advisory 
committee  to  the  Secretary,  DHHS:  (10) 
provides  for  programmatic  review  and 
leadership  for  the  NCHS  Reimbursable 
Work  Program;  (11)  provides  advice  and 
assistance  to  outside  agencies  and 
organizations  in  the  conduct  of 
statistical  training  activities:  conducts 
training  in  key  areas,  as  appropriate: 
and  promotes  appropriate  training  and 
educational  materials  for 
implementation  and  use  of  data  sets  and 
classification  systems  and  for  other 
purposes;  (12)  provides  leadership  and 
serves  as  advisor  to  the  Director  on 
policy  issues  related  to  data  standards 
and  classification  systems;  (13)  provides 
scientific  and  technical  advice  to  the 
DHHS  Data  Council  on  data  standards 
and  classification  issues,  and  takes  a 
leadership  role  in  HHS-wide 
workgroups  addressing  such  issues;  (14) 
serves  as  NCHS's  focal  point  to  other 


organizations  regarding  efforts  to 
develop  minimum  data  sets,  core  data 
sets,  data  definitions,  common 
approaches  to  medical  and  statistical 
terminology,  and  other  standards- 
related  efforts:  (15)  participates  with 
appropriate  agencies  and  organizations 
to  promote  the  dissemination,  adoption, 
and  use  of  standards  advocated  bv 
NCHS,  DHHS.  and  the  NCVHS:  serves 
as  a  nucleus  for  data  policy,  data 
standards,  and  medical  classification  b\ 
fostering  the  collaborative  development 
of  tools  and  guidelines  to  enhance  the 
integrity,  comparability,  quality,  and 
usefulnpss  of  the  data  products  from  a 
wide  variety  of  public  and  private 
agencies  at  the  national  and  subnational 
levels:  (16)  assures  and  provides 
interface  of  data  confidentiality,  linkage, 
and  security  issues  with  other  data 
policies  and  standards:  (17)  ser\'es  as 
the  focal  point  and  coordinator  of  U.S. 
Government  activities  related  to  the 
International  Classification  of  Diseases 
(ICD)  and  maintains  liaison  with  the 
World  Health  Organization  through  the 
direction  of  the  WHO  Collaborating 
Center  for  Classification  of  Diseases  for 
North  America  working  with 
appropriate  programs  throughout  NCHS: 
and  (18)  provides  a  focus  for  enhancing 
collaborative  activities  in  advancing  the 
science  and  practice  of  health  statistics, 
stimulating  working  arrangement  with 
Universities,  Schools  of  Public  Health, 
Schools  of  Medicine  and  professional 
organizations  of  same:  provides  a  focus 
for  the  development  of  a  reliance  upon 
NCHS  data  for  research  in  these  settings 
and  provides  leadership  for  graduate 
student  training  and  interaction  with 
NCHS. 

Data  Policy  and  Standards  Staff 
fHCSl62)  (1)  Provides  a  focus  within 
NCHS  for  the  development  and 
continuing  responsive  modification  of  a 
conceptual  framework  for  a  broad-based 
definition  of  the  basic  health 
information  systems  of  the  countr\';  (2) 
serves  as  a  nucleus  for  data  policy,  data 
standards,  and  medical  classification  by 
fostering  the  collaborative  development 
of  tools  and  guidelines  to  enhance  the 
integrity,  comparability,  quality,  and 
usefulness  of  the  data  products  from  a 
wide  variety  of  public  and  private 
agencies  at  the  national  and  subnational 
levels:  (3)  establishes  and  maintains 
liaison  and  partnerships  with  Federal 
agencies  within  and  outside  DHHS  and 
with  a  wide  variety  of  private  and 
professional  organizations  to  promote 
uniformity  in  classifications,  data  sets, 
definitions,  and  related  data  policies 
and  standards;  (4)  assures 
representation  of  NCHS  and  takes  a 
leadership  role  on  intra-  and  inter- 
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agency  task  forces  and  committees 
reviewing  and  developing  uniform  data 
elements  and  data  sets  for  diverse  health 
care  settings,  nomenclatures  and 
classifications;  (5)  serves  as  a  focal  point 
within  NCHS  for  collaborative  activities 
related  to  computer-based  patient  record 
development;  (6)  supports  the  Director, 
NCHS,  as  a  member  of  the  DHHS  Data 
Council  and  coordinates  NCHS  staff 
support  to  the  Data  Council  for  data 
policy  and  standards  activities;  (7) 
serves  as  a  focal  point  for  programmatic 
and  subject  matter  support  of  the 
NCVHS;  (8)  establishes  and  maintains 
liaison  between  NCVHS  and  agencies 
within  DHHS.  other  governmental 
agencies,  and  relevant  private  and 
professional  organizations;  (9)  directs 
and  facilitates  cross-cutting  national 
data  policy  activities  that  involve 
multiple  outside  organizations  and  have 
important  implications  for  NCHS  and 
CDC  programs;  (10)  provides  liaison 
with  standard-setting  organizations  on 
emerging  data  needs  and  on  medical 
and  health  classiHcation  issues;  (11)  is 
responsible  for  overseeing,  coordinating, 
evaluating,  and  formulating 
recommendations  for  the  ICD  Family  of 
Classifications  and  related 
classifications,  by  providing  the  focus 
within  NCHS  for  the  development  and 
execution  of  classification  activities; 
(12)  serves  as  the  focal  point  and 
coordinator  of  U.S.  Govenmient 
activities  related  to  the  ICD  and 
maintains  liaison  with  the  World  Health 
Organization  (WHO)  through  direction 
of  the  WHO  Collaborating  Center  for  the 
Classification  of  Diseases  for  North 
America;  (13)  provides  advice  amd 
assistance  within  NCHS  and  to  other 
agencies  and  organizations  in  the 
conduct  of  training  activities  related  to 
data  policies  and  standards;  conducts 
training  in  key  areas  as  appropriate;  and 
promotes  appropriate  training  and 
educational  materials  for 
implementation  and  use  of  data  sets  and 
classification  systems;  (14)  assures 
comparability  of  morbidity 
classification,  using  current  and 
subsequent  versions  of  the  ICD  for 
morbidity,  and  recommends  revisions  to 
the  ICD  for  morbidity  applications  as 
appropriate;  (15)  assumes  full 
responsibility  for  the  development  and 
implementation  of  the  evaluation 
program  of  NCHS  for  assessment  of  the 
adequacy,  completeness,  and 
responsiveness  of  Center  programs  both 
nationally  and  internationally  to  the 
NCHS  mission  and  user  needs  for  data; 
based  on  evaluations,  makes  proposals 
for  changes  in  NCHS  programs  or 
policies;  (16)  assures  and  provides 
interface  of  data  confidentiality,  linkage, 


and  security  issues  with  other  data 
policies  and  standards;  and  (17) 
participates  with  appropriate  agencies 
and  organizations  to  promote  the 
dissemination,  adoption,  and  use  of  data 
policies  and  standards  advocated  by 
NCHS.  DHHS.  and  the  NCVHS; 
develops  comprehensive  policy 
analyses  and  special  reports,  and 
newsletters. 

Program  Development  Staff  (HCS163). 
(1)  Develops,  pilots,  and  promotes 
programs,  projects,  and  special  activities 
to  improve  and  quality,  comparability, 
timeliness,  and  particularly,  the 
relevance  of  data  with  emphasis  on 
those  aspects  of  data  collection, 
analysis,  interpretation,  and 
dissemination  that  require 
coUaboratively-supported  systems 
involving  public  and  private  agencies, 
all  levels  of  government  and  the 
international  statistical  community;  (2) 
develops  and  conducts  specialized 
workshops  and  conferences  to  build 
focused  research  capacities  and  foster 
networks  of  extramural  researchers;  (3) 
promotes  public/private  extramural 
funding  opportunities  through 
identifying  common  needs  and 
developing  innovative  research 
strategies;  (4)  develops  innovative 
training  programs,  materials,  and 
substantive  guidelines  for  use 
incoUaboratively-sponsored  and 
coordinated  health  statistics  activities; 
(5)  responds  to  unique  requests  for 
improved  approaches  or  assistance  in 
the  planning  and  conduct  of  complex 
statistical  enterprises,  particularly  those 
involving  major  policy  issues,  multiple 
agencies  or  levels  of  government,  and 
operating  at  the  intersect  of  public 
health  practice  and  epidemiologic  or 
statistical  operations  and  research;  (6) 
conducts  other  activities  and 
participates  in  special  projects  selected 
to  provide  NCHS  an  opportunity  for 
gaining  definitive  knowledge  regarding 
major  priority  needs  for  data  and  major 
barriers  to  success  in  collaboratively- 
sponsored  statistical  enterprises,  with 
emphasis  on  projects  requiring  data  for 
subnational  geographic  areas  and 
special  populations  and  for  multiple 
levels  of  goverament;  (7)  serves  as  the 
focal  point  for  coordination  of  health 
statistical  activities  within  NCHS  as 
they  relate  to  data  needs  and 
applications  by  other  organizations  or 
agencies;  (8)  provides  program 
leadership  for  the  NCHS  Reimbursable 
Work  Program  including  the  private 
sector  initiatives;  (9)  provides  liaison 
with  other  federal  departments  and 
encourages  interagency  collaboration 
through  the  conduct  of  formal 
interagency  meetings,  seminars, 


workshops,  and  conferences  which  are 
designed  to  promote  coordination  of 
NCHS  data  systems  with  other  federal, 
national,  and  international  health 
systems;  (10)  participates  in  the 
dissemination,  evaluation,  and  use  of 
standard  health  data  sets;  (11)  directs 
research  and  development  related  to 
data  systems  for  community  health 
profiles  and  other  small  area 
applications;  (12)  participates  in  the 
NCHS  longitudinal  studies  program 
development  and  implementation;  (13) 
designs  and  implements  special  studies 
related  to  other  assigned  functions;  and 
(14)  prepares  committee  charters  and 
proposals  for  the  establishment  or 
termination  of  committees  and 
subcommittees,  prepares  nominations 
for  submission  to  the  Secretary,  DHHS, 

Dated;  April  4,  2002. 
David  W.  Fleming, 
Acting  Director.  CDC. 
[FR  Doc.  02-9247  Filed  4-16-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recentiy  at  66  FR  39178-39179. 
dated  July  27,  2001)  is  amended  to 
reorganize  the  National  Center  for 
Infectious  Diseases. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
National  Center  for  Infectious  Diseases 
(HCR)  and  insert  the  following: 

Plans,  directs,  and  coordinates  a 
national  program  to  improve  the 
identification,  investigations,  diagnosis, 
prevention,  and  control  of  infectious 
diseases.  In  carrying  out  the  mission, 
the  Center:  (1)  Provides  leadership  in 
investigation  and  diagnosis  of  infectious 
diseases  of  public  health  significance: 
(2)  maintains  surveillance  of  infectious 
diseases,  disability,  and  death;  (3) 
conducts  applied  and  operational 
research  related  to  definition, 
distribution,  diagnosis,  prevention,  and 
control  of  infectious  diseases,  including 
vaccine  development;  (4)  administers  a 
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biological  reagents  program  which 
includes  research  on  production, 
development  of  guidelines  for 
production  and  utilization,  and 
standeu'dization,  production,  and 
distribution  of  reference  reagents;  (5) 
produces,  evaluates  and  distributes 
experimental  vaccines,  antisera  and 
antitoxins,  skin  test  antigens,  and 
immune  serum  globulins  to  control  and 
prevent  laboratory  infections  and  to 
prevent  or  minimize  illness  in  certain 
production  groups;  (6)  produces  and 
distributes  microbiological  reference 
and  working  reagents  not  commercially 
available  or  of  unreliable  supply:  (7) 
conducts  applied  research  related  to 
vectors  of  disease;  (8)  provides  epidemic 
assistance;  (9)  maintains  competence  in 
the  detection,  identification,  and  control 
of  rare,  exotic,  or  tropical  diseases;  (10) 
provides  reference  diagnostic  services; 
(11)  provides  technical  assistance  to 
states  and  localities  and  to  other  nations 
in  the  investigation,  diagnosis 
prevention,  and  control  of  infectious 
diseases;  (12)  provides  scientific 
services  in  support  of  CDC's 
laboratories;  (13)  provides  epidemic  aid 
to  foreign  nations  and  assists  other 
nations  in  establishing  and 
implementing  infectious  disease  control 
program;  and  (14)  collaborates,  as 
appropriate,  with  other  Centers  and 
Offices  of  the  CDC  in  carrying  out  the 
above  functions. 

Delete  in  its  entirety  the  title  and 
functional  statement  for  the  Division  of 
Viral  and  Rickettsial  Diseases  (HCRY) 
and  insert  the  following: 

Division  of  Viral  andRickettsial 
Diseases  (HCRU).  (1)  Conducts 
surveillance,  investigations,  and  studies 
of  viral  and  rickettsial  diseases  to  define 
their  etiology  and  epidemiology  and  to 
develop  effective  methods  for 
prevention,  diagnosis,  treatment,  and 
control;  and  (2)  conducts  or  participates 
in  clinical,  field,  and  laboratory  research 
to  develop,  evaluate,  and  improve 
laboratory  methods,  materials,  and 
therapeutic  practices  used  for 
prevention,  diagnosis,  treatment,  and 
control  of  viral,  rickettsial,  and  prison 
diseases;  (3)  conducts  research  on  virus 
transmission  to  develop  effective 
prevention  and  control  strategies  and  on 
vaccine  effectiveness  to  assess 
prevention  potential;  (4)  conducts 
laborator>',  clinical,  and  epidemiologic 
studies  of  highly  hazardous  disease 
agents  that  require  biosafety  level  3  or 
biosafety  level  4  security  for  their  safe 
handling;  (5)  conducts  ecological 
studies  to  develop  and  evaluate  disease 
prevention  and  control  measures;  (6) 
provides  epidemic  aid,  epidemiologic 
consultation,  reference  and  diagnostic 
services,  and  technical  assistance  to 


state  and  local  health  departments, 
other  federal  agencies,  and  national  and 
international  health  organizations;  (7) 
provides  scientific  and  technical 
assistance  to  other  National  Center  for 
Infectious  Diseases  (NCID)  and  Centers 
for  Disease  Control  and  Prevention 
(CDC)  components  when  the  work 
requires  unique  expertise  or  specialized 
equipment  not  available  in  other 
components;  (8)  provides  routine  and 
specialized  laboratory  training  in  the 
diagnosis,  isolation,  and 
characterization  of  viral  and  rickettsial 
agents  to  personnel  from  state  and  local 
health  departments  and  other  national 
and  international  organizations;  (9) 
provides  training  opportunities  for 
Epidemic  Intelligence  Service  officers 
and  others  in  CDC  sponsored  programs, 
including  postgraduate  students, 
postdoctoral  fellows,  and  other  public 
health  and  laboratory  scientists;  (10) 
provides  expert  pathological  support  for 
various  infectious  diseases  to  state  and 
local  health  departments,  other  NCID 
components,  and  national  and 
international  organizations;  and  (11) 
serves  as  appropriately  designated 
national  and  World  Health  Organization 
collaborating  centers  for  viral  and 
rickettsial  diseases. 

Office  of  Director  (HCRUl).  (1)  Directs 
and  administers  the  programs  and 
activities  of  the  Division  of  Viral  and 
Rickettsial  Diseases  (DVRD);  (2) 
provides  leadership  and  counsel  on 
policy  development  and  interpretation, 
budget  formulation,  and  program 
planning,  development,  management, 
operations,  and  evaluation;  (3)  provides 
DVRD-wide  administrative  and 
programmatic  services  and  coordinates 
or  ensures  coordination  with  the 
appropriate  NCID  or  CDC  staff  offices; 
(4)  provides  liaison  with  other 
governmental  agencies,  international 
organizations,  and  other  groups;  (5) 
coordinates,  in  collaboration  with  the 
appropriate  NCID  and  CDC  components, 
international  health  activities  related  to 
the  prevention  and  control  of  viral, 
rickettsial,  and  prion  diseases;  (6) 
coordinates,  in  collaboration  with  the 
appropriate  CDC,  PHS.  and  non- 
government components.  CDCs 
activities  to  monitor  and  improve  the 
safety  of  blood  and  blood  products  in 
the  United  States  and  international 
settings,  including  development  and 
enhancement  of  surveillance  systems, 
conduct  of  epidemic  investigations  and 
risk  assessment  studies,  and 
development  and  evaluation  of 
prevention  strategies:  (7)  serves  as  a 
liaison  between  CDC  and  other  PHS 
agencies,  the  Department  of  Health  and 
Human  Ser\'ices,  non-governmental 


organizations,  and  professional  groups 
on  blood  safety  issues  through  active 
participation  in  federal  advisory 
committees  and  technical  committees; 
(8)  conducts  sur\eillance  and 
epidemiologic  investigations  to  facilitate 
the  understanding  and  control  of  prion 
diseases,  Reye  syndrome,  and  Kawasaki 
svndrome;  (9)  serves  as  the  primar>' 
disseminator  of  information  from  CDC, 
including  clinical  and  disease 
prevention  consultations  to  state  and 
local  health  departments  and/or  federal 
and  international  agencies  on  the 
illnesses  and  syndromes  caused  by  or 
related  to  viruses,  rickettsiae,  and 
prions;  (10)  augments  the  statistical  and 
epidemiologic  resources  for  the 
branches  within  the  Division  through 
provision  of  consultations  and  support 
for  specific  projects  or  investigations 
and  helps  develop,  support,  and 
coordinate  statistical  activities  at  the 
division  level;  (11)  provides  scientific 
and  editorial  review  and  clearance  of 
manuscripts  for  publication,  abstracts 
for  presentation,  protocols  for 
Institutional  Review  Board  (IRB)  and 
human  subjects  review,  and  other 
scientific,  programmatic,  and 
informational  materials:  and  (12) 
coordinates  the  implementation  of  a 
comprehensive  public  health 
communication  program  for  the 
prevention  and  control  of  diseases 
caused  by  viruses,  rickettsiae.  and 
prions. 

Information  Technology  Activity 
(HCRU121  (1)  Designs,  implements,  and 
maintains  network  systems  for  internal 
and  external  user  connectivity  for 
accessing,  transferring,  and  storing  data; 
(2)  provides  user  support  for  desktop 
operating  systems  and  software:  (3) 
continuously  consults  with  user 
community  to  ascertain  information 
technology  needs  and  to  develop 
strategic  and  action  plans:  (4)  provides 
technical  expertise  in  the  design, 
development,  and  support  of  database 
management  systems:  (5)  in 
collaboration  with  other  branches  and 
activities,  develops  systems  to  facilitate 
the  acquisition  of  surveillance  data 
electronically;  (6)  represents  the 
division  on  NCID  and  CDC  workgroups 
and  councils  and  in  other  IRM  related 
activities;  (7)  provides  graphic  support 
for  presentation  and  desktop  publishing; 
(8)  provides  intranet  services,  technical  . 
expertise,  and  support  for  the 
development  and  implementation  of 
web  services:  (9)  provides  technical  and 
cost  related  consultation  to  DVRD's 
Office  of  the  Director  and  Branches:  (10) 
provides  assistance  to  the  end-user 
community  for  understanding  new 
technology  through  information 
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dissemination,  coordination,  and 
establishment  of  training:  and  (11) 
provides  assurance  that  IRM 
regulations,  policies,  procedures,  and 
standards  are  incorporated  into  the 
Division's  information  technology  plans 
and  activities. 

Infectious  Disease  Pathology  Activity 
(HCRU13J.  (1)  Serves  as  a  scientific  and 
technical  resource  to  NCID  by  providing 
expertise  in  histopathology.  molecular 
pathology,  and  ultrastnictural  analysis 
for  detecting  infectious  disease  agents 
and  studying  the  interactions  between 
microbial  agents  and  host  cells:  (2) 
develops,  improves,  evaluates,  and 
applies  special  immunohistologic. 
ultrastnictural,  and/or  nucleic  acid 
probe  technologies  for  detecting 
microbial  agents  and/or  expressed  gene 
products  in  tissue  specimens  or  tissue 
culture;  (3)  conducts  basic  and  applied 
research  into  the  pathogenesis  of 
infectious  diseases;  (4)  provides 
intramural  and  extramural  technical  and 
professional  expertise  for  assistance  in 
training  in  infectious  disease  pathology 
and  molecular  approaches  to  the 
identification  of  specific  nucleic  acid 
sequences  and  special  antigens  in  tissue 
specimens;  (5)  provides  for  tracking, 
distribution,  and  testing  of  reference/ 
diagnostic  pathology  specimens 
submitted  through  the  data  and  special 
handling  system;  (6)  provides 
histopathology,  molecular  pathology, 
and  ultrastructure  reference/diagnostic 
support  andepidemic  aid  to  state  and 
local  health  departments,  other  federal 
agencies,  and  national  and  international 
health  organizations;  and  (7)  serves  as 
the  WHO  Collaborating  Center  for 
Reference  Pathology  of  Hemorrhagic 
Fevers  and  other  Infectious  Diseases. 

Influenza  Branch  (HCRU2I.  Provides 
leadership  and  technical  expertise  for 
national  and  international  programs 
aimed  at  improving  the  prevention  and 
control  of  both  epidemic  and  pandemic 
influenza.  In  carrying  out  this  mission. 
the  Influenza  Branch:  (1)  Conducts 
global  and  national  surveillance  to 
identify  novel  variants  with  the 
potential  to  cause  influenza  epidemics 
and  pandemics  and  monitors  associated 
disease  activity;  (2)  conducts 
investigations  of  important  or  unusual 
international  and  domestic  influenza 
outbreaks;  (3)  conducts  epidemiological 
and  laboratory  investigations  to  increase 
knowledge  about  influenza  and  to 
improve  its  prevention  and  control:  (4) 
provides  information  and 
recommendations  on  the  use  of 
vaccines,  antiviral  agents,  and  other 
modalities  to  prevent,  control,  and  treat 
influenza;  (5)  serves  as  the  WHO 
Collaborating  Center  for  Reference  and 
Research  on  Influenza;  (6)  provides 


influenza  reagents  to  World  Health 
Organization  Collaborating  Laboratories 
worldwide  and  maintains  a  reference 
collection  of  human,  swine,  and  avian 
influenza  viruses  and  antisera;  (7) 
performs  reference  antigenic  analysis, 
molecular  biologic  analysis  of  influenza 
virus  isolates,  and  post-vaccination 
human  serologic  studies  for  vaccine 
strain  selection;  (8)  conducts  studies 
into  the  evolution,  structure, 
replication,  immunology,  and 
pathogenesis  of  influenza  viruses;  (9) 
evaluates  influenza  vaccine  and 
antiviral  agents  developed  elsewhere; 
(10)  develops  and  evaluates  novel, 
improved  influenza  vaccines  and 
vaccines  that  might  be  used  in  the  case 
of  an  influenza  pandemic;  (11) 
develops,  evaluates,  and  improves  new 
techniques  and  reagents  for  the 
diagnosis  of  influenza  in  humans  as 
well  as  the  rapid  identification  of  avian 
and  swine  influenza  viruses  that  may 
cause  human  infections;  (12)  supports 
applied  research  directed  toward 
improved  influenza  prevention  and 
control;  (13)  provides  support  for 
national  epidemiologic  and  laboratory 
capacity  building;  (14)  initiates  and 
conducts  national  and  international 
laboratory  and  epidemiologic  training 
courses:  and  (15)  provides  technical 
expertise  and  leadership  for  national 
and  international  pandemic  planning 

rift  I  V'itlPS 

Epidemiology  Section  (HCRU23).  (1) 
Conducts  national  surveillance  and 
assists  with  global  surveillance  to 
monitor  influenza  viruses  and  their 
impact  on  populations:  (2)  conducts 
investigations  of  unusual  or  important 
influenza  outbreaks:  (3)  conducts 
research  on  the  control,  prevention, 
surveillance,  and  epidemiology  of 
influenza;  (4)  develops,  implements, 
and  evaluates  strategies  and 
recommendations,  including  those 
related  to  use  of  vaccines,  drugs,  and 
other  measures,  for  the  control  and 
prevention  of  influenza;  (5)  provides 
expert  consultation  and  information  on 
the  control,  prevention,  diagnosis,  and 
treatment  of  influenza;  and  (6)  provides 
instruction  on  the  epidemiology  and 
surveillance  of  influenza. 

Molecular  Genetics  Section 
(HCRU22I.  ( 1 )  Applies  molecular 
biological  and  genetic  techniques  to 
analyze  the  evolution  of  human 
influenza  viruses;  (2)  performs 
molecular  analysis  of  novel  influenza 
viruses  isolated  from  humans  that  are 
submitted  to  the  WHO  Collaborating 
Center  for  Reference  and  Research  on 
Influenza:  (3)  develops  vaccines  against 
novel  influenza  viruses  using  genetic 
and  recombinant  DNA  techniques;  (4) 
conducts  studies  on  live  attenuated 


influenza  vaccines  to  determine  the 
molecular  correlates  of  attenuation  and 
their  genetic  stability;  (5)  uses  molecular 
biological  techniques  to  determine  the 
genetic  basis  for  specific  phenotypes  of 
influenza  viruses  such  as  altered  host- 
range,  virulence,  and  antiviral 
resistance;  (6)  develops  molecular 
biological  methods  for  the  rapid 
identification  of  reassortant  viruses 
bearing  genes  derived  from  human  and 
avian  or  swine  influenza  viruses;  and  (7) 
provides  molecular  biological  support 
for  the  development  of  diagnostic  tools 
or  tests  for  influenza. 

Immunology  and  Viral  Pathogenesis 
Section  (HCRU24).  (1)  Evaluates  the 
humoral  and  cellular  immune  responses 
to  influenza  infection,  to  conventional 
vaccines,  and  to  experimental  vaccines 
in  humans  and  in  animal  models;  (2) 
develops  new  technologies  to  monitor 
host  immune  responses  to  human  and 
avian  influenza  viruses  and  vaccines;  (3) 
investigates  the  immunobiology  of  aging 
as  it  relates  to  immunity  to  influenza; 

(4)  develops  and  evaluates  strategies  of 
vaccination  against  pandemic  influenza; 

(5)  conducts  serological  investigations 
supporting  epidemic  investigations  or 
field  studies  related  to  avian  influenza 
viruses;  and  (6)  investigates  the  basis  of 
human  and  avian  influenza  virus 
pathogenicity  in  mammalian  species. 

Strain  Surveillance  Section 
(HCRU25).  (1)  Identifies  and 
characterizes  influenza  viruses  using 
serologic  and  molecular  techniques;  (2) 
monitors  appearance  and  spread  in 
humans  of  influenza  variants  with 
epidemic  or  pandemic  potential;  (3) 
provides  laboratory  support  for 
epidemic  investigations  or  field  studies; 
(4)  maintains  a  reference  collection  of 
human  and  animal  influenza  viruses 
and  the  corresponding  antisera:  (5) 
prepares  and  distributes  reagent  kits  for 
influenza  virus  identification  to  WHO 
National  Influenza  Centers  worldwide 
as  needed  for  the  identification  of 
viruses  that  pose  a  threat  to  human 
health;  (6)  develops  and  evaluates  new 
reagents  and  methods  to  diagnose 
influenza  more  rapidly,  efficiently,  or 
sensitively;  (7)  coordinates  international 
surveillance  on  the  occurrence  of 
antiviral  resistance  among  circulating 
human  influenza  viruses;  (8)  collates 
and  disseminates  international 
epidemiological  and  virological 
information  on  influenza;  (9)  provides 
laboratory  training  to  personnel  from 
state  and  local  health  departments, 
WHO'S  National  Influenza  Centers 
abroad,  and  other  organizations  on 
laboratory  techniques  for  the  isolation, 
identification,  characterization,  and 
molecular  analysis  of  influenza  viruses; 
(10)  conducts  studies  on  the  immune 
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response  to  influenza  variants;  (11) 
conducts  phylogenetic  and  evolutionary 
studies  of  human  or  animal  influenza 
viruses  of  special  interest;  and  (12) 
conducts  special  studies  designed  to 
assess  the  efficacy  of  administering  non- 
standard doses  of  conventional  vaccines 
and  to  examine  the  basis  for  attenuation 
of  live  attenuated  influenza  vaccines. 

Respiratory  and  Enteric  Viruses 
Branch  (HCEU6).  (1)  Provides  reference/ 
diagnostic  services  and  conducts 
epidemiological  studies  and 
multinational  surveillance  for 
respiratory  and  enteric  diseases;  (2) 
monitors  respiratory  and  enteric  virus 
diseases  through  the  National 
Respiratory  and  Enteric  Virus 
Surveillance  System,  the  National 
Enterovirus  Surveillance  System,  and 
the  Global  Surveillance  Program  for 
Wild  Polioviruses;  (3)  conducts  clinical 
and  epidemiologic  studies  and 
investigates  outbreaks  related  to 
respiratory'  and  enteric  virus  diseases: 
(4)  conducts  studies  of  the  biology, 
biochemical  and  antigenic 
characteristics,  and  immunology  and 
pathogenesis  of  respiratory  and  enteric 
viruses  and  associated  disease;  (5) 
develops,  analyzes,  and  improves 
diagnostic  methods  and  reagents  for 
respiratory  and  enteric  viruses,  (6) 
develops  and  evaluates  vaccines  and 
vaccination  programs  for  measles  virus, 
rotavirus,  and  non-influenza  respiratory 
viruses;  (7)  provides  support  for  global 
eradication  of  measles  virus  and 
poliomyelitis;  and  (8)  serves  as  the 
WHO  Collaborating  Center  for  Virus 
Reference  and  Research  for  Respiratory' 
Virus  Diseases  Other  Than  Influenza, 
the  WHO  Collaborating  Center  for  Virus 
Reference  and  Research  (Enteroviruses), 
the  WHO  Collaborating  Center  for  Polio, 
the  WHO  Collaborating  Center  for 
Rotavirus  Investigators,  and  the  WHO 
Collaborating  Center  for  Measles. 

Enterovirus  Section  (HCRU62).  (1) 
Conducts  epidemiologic,  laboratory, 
biologic,  and  molecular  studies  of 
enterovirus  infections  and  develops 
strategies  to  prevent  the  associated 
diseases;  (2)  provides  reference/ 
diagnostic  support  for  typing 
enterovirus  isolates;  (3)  develops  and 
evaluates  new  diagnostic  methods  for 
the  diagnosis  of  enteroviral  infections; 
(4)  supports  surveillance  studies  of 
enterovirus  infections;  (5)  initiates  and 
supports  epidemiologic  and  outbreak 
investigations  of  enterovirus  infections 
and  associated  diseases;  and  (6) 
provides  laboratory  training  in 
enterovirus  diagnostics  for  persons  from 
state  and  local  health  departments  and 
other  nations. 

Molecular  Virology  Section 
(HCRU64).  (1)  Plans,  directs,  and 


conducts  laboratory  studies  and 
programs  to  support  the  global 
poliovirus  eradication  program;  (2) 
develops  and  applies  new  molecular 
techniques  for  understanding  the 
clinical,  epidemiologic,  and  biologic 
characteristics  of  poliovirus  and  non- 
poliovirus  enteroviruses;  (3)  conducts 
laboratory'  studies  of  poliovirus  that 
include  developing  techniques  and 
reagents  to  monitor  the  distribution  and 
spread  of  wild  polioviruses  worldwide; 
(4)  supports  development  of  the  global 
poliovirus  eradication  laboratory 
network;  (5)  provides  laboratory  support 
for  investigations  of  outbreaks  of 
poliomyelitis  and  studies  of  the  efficacy 
of  poliovirus  vaccines:  (6)  conducts 
studies  of  the  mechanisms  of  genetic 
change  of  polioviruses  and  reversion  of 
oral  attenuated  poliovaccine  virus  to 
virulent  wild-like  viruses;  and  (7)  serves 
as  a  WHO  Collaborating  Center  for 
Polio. 

Respiratory  Virus  Section  (HCRU66J. 
(1)  Plans,  directs,  and  coordinates 
national  programs  to  control  and 
prevent  viral  respiratory  diseases  (other 
than  influenza  virus)  and  par\'ovirus 
associated  disease;  (2)  conducts 
epidemiologic,  laboratory,  and  biologic 
studies  of  such  non-influenza 
respiratory  viruses  as  adenovirus, 
coronavirus,  parainfluenza  viruses, 
respiratory  syncytial  virus,  and 
rhinovirus  and  parvoviruses;  (3) 
provides  reference/diagnostic  support 
for  identifying  respiratory  virus  and 
parvovirus  virus  infections  and  isolates; 
(4)  develops  and  evaluates  new  methods 
for  diagnosing  respiratory  virus  and 
parvovirus  infections;  (5)  trains  persons 
from  state  and  local  health  departments 
and  others  from  throughout  the  world 
on  methods  for  diagnosing  respiratory 
virus  and  parvovirus  infections;  (6) 
initiates  and  supports  epidemic 
investigations  of  respiratory  virus  and 
parvovirus  infections  and  associated 
diseases;  (7)  conducts  epidemiologic, 
immunologic,  and  virologic  studies  to 
support  development  of  RSV  and 
parainfluenza  virus  vaccines;  (8) 
provides  laboratory  support  for  studies 
of  diseases  of  unknown  etiology;  and  (9) 
serves  as  a  WHO  Reference  Center  for 
Respiratory  Viruses  Other  than 
Influenza. 

Viral  Gastroenteritis  Section 
(HCRU68J.  (1)  Plans,  directs,  and 
coordinates  the  national  program  to 
prevent  and  control  viral 
gastrointestinal  diseases;  (2)  conducts 
epidemiologic,  laboratory,  biologic,  and 
molecular  studies  of  the  viral  agents  of 
gastroenteritis,  including  rotaviruses, 
caliciviruses,  astroviruses,  Norwalk  and 
Norwalk-related  viruses,  and  enteric 
adenoviruses,  including  those 


transmitted  by  food  and  water,  in  order 
to  design  prevention  strategies  and 
improve  the  health  of  the  public;  (3) 
provides  reference/diagnostic  support 
for  identifying  agents  of  viral 
gastroenteritis;  (4)  develops  and 
evaluates  new  methods  for  diagnosing 
viral  gastroenteritis;  (5)  collaborates  and 
supports  studies  on  effectiveness  of 
vaccine  candidates;  (6)  trains  persons 
from  state  and  local  health  departments 
and  others  from  throughout  the  world 
on  methods  for  diagnosing  viral 
gastroenteritis;  (7)  initiates  and  supports 
epidemic  investigations  of 
gastroenteritis;  (8)  provides  laboratory 
support  for  studies  of  disease  of 
unknown  etiology;  and  (9)  serves  as  a 
WHO  Collaborating  Center  for  Rotavirus 
Investigators. 

Measles  Virus  Section  IHCRU69).  (1) 
Plans,  directs,  and  coordinates 
laboratory-based  surveillance,  including 
serological  and  molecular  surveillance, 
conducts  applied  research  programs  and 
supports  domestic  and  regional  efforts 
in  the  elimination  of  measles  and 
rubella  viruses,  and  supports  global 
programs  dedicated  to  the  accelerated 
control  and  elimination  of  these  agents; 
(2)  develops  and  applies  new  molecular 
and  immunological  techniques  for 
understanding  the  clinical, 
epidemiologic,  and  biologic 
characteristics  of  measles  and  related 
virus  infections,  including  rubella  and 
mumps;  (3)  uses  existing  and/ or 
developments  diagnostic  and 
immunological  assays  to  determine  the 
immunological  correlates  of  short-  and 
long-term  protective  immunity  that 
results  from  the  administration  of 
current  measles  vaccines  and/or  from 
wild  type  measles  virus  infections;  (4) 
conducts  studies  of  the  extent  and 
importance  of  antigenic  and  genetic 
differences  among  wild-type  measles 
virus  isolates  and  currently  used 
vaccine  virus  strains;  (5)  collaborates  in 
the  development  of  live,  subunit.  and 
DNA  vaccines  and  alternative  delivery 
routes;  (6)  evaluates  live  and/or  subunit 
vaccines  in  appropriate  animal  model 
systems;  (7)  provides  laboratory  support 
for  outreach  identification  and  control, 
for  vaccine  trials,  and  for  other  studies 
of  mutual  interest  between  NCID/NIP 
and  state  and  territorial  laboratories 
pertaining  to  measles,  mumps,  and 
rubella;  (8)  serves  as  WHO  Collaborating 
Center  for  Measles  and  Rubella.  WHO 
Global  Specialized  Measles  Laboratory, 
and  PAHO  Regional  Reference 
Laboratory  for  measles  and  rubella;  and 
(9)  provides  laboratory  training  to 
personnel  from  state  and  local  health 
departments  and  other  national  and 
international  organizations  on  measles 
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and  rubella  virus  diagnostic  serology, 
virus  isolation,  and  molecular' 
epidemiology. 

Special  Pathologens  Branch  (HCRU7J. 
(1)  Provides  epidemic  aid  and  conducts 
epidemiologic  studies  on  the  detection, 
prevention,  and  control  of  highly 
hazardous  viral  diseases:  (2)  provides 
primary  isolation,  identification,  and 
characterization  of  highly  hazardous 
disease  agents  that  require  biosafety 
level  3  or  biosafety  level  4  laboratory 
conditions  for  their  safe  handling;  (3) 
develops,  evaluates,  and  improves 
methods  for  treatment,  prevention,  and 
laboratory  diagnosis  of  hazardous 
disease  agents;  (4)  conducts  laboratory, 
clinical,  and  epidemiologic 
investigations  on  the  pathogenesis, 
pathophysiology,  and  prevention  of 
viral  infections  caused  by  highly 
hazardous  viruses;  (5)  provides 
consultation  on  the  clinical  and 
epidemiologic  management  of  suspected 
cases  and/or  epidemics  of  these 
diseases,  including  rapid  development 
of  a  field  laboratory:  (6)  consults  with 
national  and  international  scientists  on 
the  design,  staffing,  and  efficient 
operation  of  a  high  hazard  pathogen 
laboratory  program:  (7)  serves  as  a  WHO 
Collaborating  Center  for  Virus  Reference 
and  Research  for  Viral  Hemorrhagic 
Fevers;  and  (8)  develops  and  evaluates 
health  education  programs  for  educating 
the  general  public  and  hualth 
professionals  about  infection,  treatment, 
infection  control  in  clinical  settings, 
prevention,  and  laboratory  diagnosis  of 
highly  hazardous  viral  diseases: 

Disease  Assessment  and  Control 
Section  (HCRU74].  (1)  Provides 
assessment  and  integration  of 
ecological,  epidemiological,  and 
laboratory  aspects  of  infection,  disease, 
and  prevention  of  highly  hazardous 
viruses;  (2)  provides  primary  isolation, 
identification,  and  characterization  of 
highly  hazardous  disease  agents  that 
require  biosafety  level  3  or  4  laboratory 
standards  for  their  safe  handling:  (3) 
develops,  evaluates,  and  improves 
methods  for  treatment,  prevention,  and 
laboratory  diagnosis  of  hazardous 
disease  agents:  (4)  consults  with 
national  and  international  scientists  on 
the  design,  staffing,  and  efficient 
operation  of  a  high  hazard  pathogen 
laboratory  program:  and  (5)  serves  as  the 
main  focus  for  activities  of  the  Special 
Pathogens  Branch  as  a  WHO 
Collaborating  Center. 

Molecular  BiologVfSection  (HCRU75). 
(1)  Conducts  original  studies  using 
molecular  biological  techniques  to 
better  understand  the  biology  of  highly 
hazardous  viruses:  (2)  uses  most 
efficient  methods  for  molecular 
characterization  of  newly  identified 


viruses  or  strains,  including  PCR, 
cloning,  and  sequencing  of  virus  genes 
and  protein  characterization:  (3)  applies 
current  molecular  biological  methods  in 
developing  diagnostic  and  therapeutic 
reagents,  products,  and  materials  for 
assessment  as  candidate  vaccines  for 
highly  hazardous  viruses;  (4) 
collaborates  with  other  sections  in 
applying  new  reagents  and  products  to 
the  understanding  of  the  epidemiology, 
pathogenesis,  immunology  and 
prevention,  and  therapy  of  highly 
hazardous  viruses:  and  (5)  collaborates 
with  visiting  national  and  international 
scientists  in  characterizing  exotic, 
highly  hazardous  viruses. 

Paihogensis  and  lmn\unology  Section 
(HCRU76).  (1)  Conducts  original  studies 
on  the  pathogenesis  and  immunology  of 
highly  hazardous  virus  diseases;  (2) 
conducts  studies  on  the  safety  of  and 
protection  by  vaccines  against  highly 
hazardous  viruses  in  animal  models:  (3) 
uses  in  vitro  models  to  assess  the  role 
of  drug  and  other  biologic  agents  on  the 
pathogenesis  and  therapy  of  highly 
hazardous  agents;  (4)  obtains  and 
characterizes  virus  isolates  fi"om 
patients  suspected  of  being  infected 
with  highly  hazardous  viruses;  and  (5) 
collaborates  with  visiting  scientists  and 
foreign  institutions  on  the  study  of 
highly  hazardous  viruses  in  laboratory 
and  field  projects. 

Viral  Exanthems  and  Herpes  Virus 
Branch  (HCRU8).  (1)  Conducts 
surveillance  and  laboratory-based 
epidemiologic  studies  of  chronic  fatigue 
syndrome  (CFS);  (2)  serves  as  the  WHO 
Collaborating  Center  for  Smallpox  and 
Other  Poxvirus  Infections  and  provides 
reference/diagnostic  services  for 
suspected  smallpox  and  other  poxvirus 
infections,  with  emphasis  on 
bioterrorism:  (3)  serves  as  the  Varicella 
Zoster  Virus  National  Laboratory;  (4) 
conducts  laboratory-based 
epidemiologic  studies  of  human 
papillomavirus  (HPV)  infection  and 
diseases  with  emphasis  on  control/ 
prevention  of  cervical  cancer  and 
recurrent  respiratory  papillomatosis;  (5) 
conducts  laboratory-based 
epidemiologic  studies  of  herpesviruses, 
with  emphasis  on  infections  in 
inmiunocomprised  hosts,  congenital 
and  perinatal  infections,  and  disease;  (6) 
conducts  research  concerning  human 
immune  responses  to  herpes,  HPV,  and 
poxviruses:  (7)  develops,  evaluates,  and 
improves  methods  and  reagents  for 
rapid  diagnosis  of  viral  infections;  (8) 
provides  epidemiology,  molecular 
biology,  diagnostic  serology/virology, 
and  immunology  consultation  and 
collaboration  to  national  and 
international  organizations  concerning 
prevention  and  control  of  CFS, 


poxvirus,  HPV,  and  herpesvirus 
diseases,  virus-associated  cancers,  and 
vaccine  programs;  and  (9)  provides 
assistance  regarding  DNA  virus 
infection  and  associations  between 
viruses,  host  genetics,  host  immune 
response,  and  human  disease  as 
necessary. 

Epidemiology  Section  (HCRU83).  (1) 
Conducts  surveillance  and 
epidemiologic  studies  of  CFS  and 
diseases  caused  by  HPV.  herpesviruses, 
and  poxviruses,  with  emphasis  on 
prevention/control  strategies;  (2) 
supports  epidemic  investigations  of 
poorly  defined  syndromic  illness  and 
diseases  associated  with  poxviruses. 
HPV,  and  herpesviruses;  (3)  provides 
data  processing,  statistical  consultation, 
and  epidemiologic/statistical 
collaboration  to  all  sections  of  VEHB;  (4) 
develops  and  evaluates  data  processing 
and  statistical  methods  applicable  to 
laboratory  assays  and  investigations 
conducted  by  VEHB;  (5)  collaborates 
with  the  National  Cancer  Institute.  NIH 
concerning  utilization  of  epidemiologic 
and  genetic  data  in  bioinformatics;  and 
(6)  provides  data  processing,  statistical, 
and  epidemiology  consultation  and 
training  to  personnel  from  CDC,  state 
and  local  health  departments,  and  other 
national  and  international 
organizations. 

Human  Papillomavirus  Section 
(HCRU84).  (1)  Conducts  laboratory- 
based  epidemiologic  studies  related  to 
the  role  of  HPV  infections  in  human 
cancers  (e.g.,  cervical  cancer);  (2) 
conducts  laboratory-based 
epidemiologic  studies  of  recurrent 
respiratory  papillomatosis;  (3)  conducts 
studies  of  gene  expression  of  CFS;  (4) 
collaborates  in  the  design  and  conduct 
of  post-infectious  fatigues  studies  and 
modeling  studies  of  fatigue  following 
immune  stimulation;  (5)  conducts 
studies  of  HPV  as  opportunistic 
infections  in  HIV-positive  populations; 
(6)  conducts  laboratory  studies 
concerning  the  mechanisms  of  HPV- 
induced  cervical  cancer;  (7)  conducts 
laboratory  studies  to  understand  the 
immunology  of  HPV  infection;  (8) 
develops  laboratory  methods  to  improve 
HPV  detection  and  assessment;  (9) 
provides  laboratory  training  and 
consultation  concerning  studies  of  gene 
expression  and  bioinformatics;  and  (10) 
provides  HPV  laboratory  training  and 
consultation  to  national,  state,  local,  and 
foreign  authorities  concerning  cervical 
cancer  control  programs. 

Herpesvirus  Section  (HCRU87).  (1) 
Conducts  studies  on  the  epidemiology 
and  molecular  biology  of  recently 
discovered  herpesviruses  (e.g.,  HHV-6, 
HHV-7  and  HHV-8);  serves  as  Varicella 
Zoster  Virus  National  Laboratory  to 
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develop  assays  and  conduct  studies 
assessing  the  public  health  impact  of 
immunization  against  VZV:  (3)  conducts 
epidemiology,  immunology,  and 
molecular  biology  studies  to  design 
control  programs  for  diseases  associated 
with  congenital  acquired 
cytomegalovirus;  (4)  conducts  studies  to 
assess  the  public  health  impact  of 
sexually  transmitted  herpesviruses  so  as 
to  devise  nev^f  intervention  strategies:  (5) 
conducts  studies  to  assess  the  public 
health  impact  of  herpesviruses  that  are 
resistant  to  antiviral  drugs:  (6)  develops, 
evaluates,  and  applies  new  methods  for 
detecting,  diagnosing,  and 
understanding  the  biologic 
characteristics  of  human  herpesvirus 
infections;  (7)  develops  and  applies  new 
immunologic  techniques  for 
characterizing  the  cellular  and  humoral 
immune  responses  to  herpesvrus;  (8) 
develops  practical  methods  for 
seroepidemiologic  studies  of  these 
viruses;  (9)  conducts  studies  to  define 
the  mechanisms  and  genetic  control  of 
herpesvirus  latency;  and  (10)  trains 
laboratorians  on  molecular  techniques 
and  immunological  methods  for 
studying  herpesvirus  infections. 

Poxvirus  Section  (HCRU89).  (1) 
Serves  as  WHO  Collaborating  Center  for 
Smallpox  and  Other  Poxvirus 
Infections:  (2)  serves  as  CDC  focal  point 
for  addressing  aspects  of  bioterrorism 
involving  poxviruses;  (3)  cooperates 
with  WHO  to  implement 
recommendations  concerning 
destruction  of  smallpox  stores;  (4) 
provides  reference,  diagnostic,  clinical, 
and  epidemiologic  support  for 
suspected  poxvirus  infections  which 
may  occur  worldwide  either  naturally  or 
as  acts  of  bioterrorism;  (5)  conducts 
laboratory  studies  to  develop,  evaluate 
and  improve  viral  and  serologic 
diagnostics  that  enhance  surveillance 
and  counter  terrorism  activities  to 
control  human  poxvirus  infections;  (6) 
conducts  molecular  biologic  studies  to 
better  understand  the  basis  of  poxvirus 
biotype  and  virulence;  and  (7)  provides 
laboratory  training  to  personnel  from 
state  and  local  health  departments  and 
other  national  and  international 
organizations  on  poxvirus  diagnostics. 

Viral  and  Rickettsial  Zoonoses  Branch 
[HCRU9).  (1)  Provides  epidemic  aid, 
consultation,  surveillance,  and 
epidemiologic  and  ecologic 
investigations  of  viral,  rickettsial,  and 
bartonella-associated  zoonoses 
domestically  and  internationally;  (2) 
conducts  studies  on  the  microbiology, 
molecular  biology,  pathogenesis,  and 
pathology  of  viral,  rickettsial,  and 
bartonella-associated  zoonotic 
infections;  (3)  provides  reference/ 
diagnostic  services  domestically  and 


internationally;  (4)  develops,  evaluates, 
and  improves  methods  and  reagents  for 
diagnosing  viral,  rickettsial,  and 
bartonella-associated  diseases;  (5) 
develops  and  evaluates  human  and 
animal  vaccines  and  other  prophylactic 
agents  for  zoonotic  diseases  and 
prepares  recommendations  for  their  use: 
(6)  serves  as  a  WHO  Collaborating 
Center  for  Reference  and  Research  on 
Rabies  and  a  WHO  Collaborating  Center 
for  Rickettsial  and  Bartonella-associated 
Reference  and  Research;  (7)  provides 
consultation  and  laboratorv'  training  to 
state  and  local  health  departments  and 
other  national  and  international 
organizations;  (8)  responds  to  requests 
for  information  regarding  viral, 
rickettsial,  and  bartonella-associated 
zoonotic  diseases  and  their  prevention 
from  CDC,  health  care  providers, 
academic  institutions,  state,  and  local 
health  departments,  other  government 
agencies,  and  the  general  public;  (9) 
collaborates  with  government  agencies, 
domestic  and  international  academic 
institutions,  and  the  private  sector  in 
developing  novel  diagnostic  assays  and 
vaccines  for  viral,  rickettsial,  and 
bartonella-associated  zoonotic  diseases: 
and  (10)  maintains  the  Bioterrorism 
Laboratorv'  for  Coxiella  burnetti  (Q 
fever)  and  rickettsial  response  and 
research. 

Disease  Assessment  and 
Epidemiology  Section  (HCRU93}.  (1) 
Conducts/coordinates  surveillance  of 
human  and  animal  rabies.  Lyssaviruses. 
Rocky  Mountain  spotted  fever.  Q  fever, 
the  ehrlichioses,  bartonella-associated 
diseases,  and  rickettsial  diseases;  (2) 
conducts  epidemiological  studies  to 
determine  modes  of  transmission,  risk 
factors,  and  natural  history  of  viral, 
rickettsial,  and  bartonella-associated 
zoonoses;  (3)  conducts  testing  of  human 
and  animal  tissues  to  assist  in  the 
diagnosis  of  rickettsial  and  bartonella- 
associated  diseases  and  provides  reports 
and  interpretation  of  results  to  health 
care  providers:  (4)  maintains  databases 
on  serologic  and  molecular  biologic  test 
results  for  rickettsial  and  bartonella- 
associated  zoonotic  diseases:  (5) 
provides  consultation  to  local,  state, 
national,  and  international  public  health 
officials  and  the  general  public  on  the 
diagnosis,  prevention,  and/or  treatment 
of  viral,  rickettsial  and  bartonella- 
associated  zoonotic  diseases:  (6) 
investigates  outbreaks  and  conducts 
epidemiologic  investigations  of  viral, 
rickettsial,  and  bartonella-associated 
zoonoses:  (7)  assists  in  producing  and 
evaluating  diagnostic  tests  for  rabies, 
rickettsial,  and  bartoneWa-associated 
infections;  (8)  evaluates  vaccines  and 
other  methods  of  preventing  or 


controlling  viral,  rickettsial,  and 
bartonella-associated  zoonoses:  and  (9) 
coordinates  the  development  of  public 
health  policy  and  recommendations 
regarding  vaccines  and  prevention 
strategies  for  viral,  rickettsial,  and 
bartonella-associated  zoonoses. 

Rabies  Section  IHCRV97).  (1)  Serves 
as  a  national  and  international  center  for 
reference,  training,  consultation,  and 
diagnosis  of  rabies  and  related  zoonoses; 
(2)  develops  and  evaluates  new 
techniques  for  rabies  diagnosis  and 
distributes  reference  materials  to 
collaborating  laboratories  in  accordance 
with  CDC  and  WHO  policies:  (3) 
collaborates  in  the  development  of  new 
rabies  vaccines:  (4)  conducts  studies  on 
rabies  pathogenesis:  (5)  investigates  the 
role  of  strain  variation  in  the  ecology 
and  natural  histon,"  of  rabies  virus 
infection;  (6)  provides  laboratory 
training  on  rabies  and  related  viral 
zoonoses  to  personnel  from  state  and 
local  health  departments,  other 
government  agencies,  and  international 
governments  and  organizations:  (7) 
ser\'es  as  a  WHO  Collaborating  Center 
for  Reference  and  Research  on  Rabies: 
and  (8)  responds  to  requests  for 
information  from  CDC.  other 
government  agencies,  state  and  local 
health  departments,  health  care 
providers,  and  the  general  public. 

Ricliettsia  and  Bartonella  Section 
lHCRi'981.  (1)  Conducts  microbiologic 
and  molecular  biologic  research  into 
rickettsiae  and  bartonellae  of  public 
health  importance:  (2)  conducts 
research  into  the  pathogenesis  and 
pathology  of  rickettsial  diseases:  (3) 
develops  and  maintains  databases 
containing  DNA  sequences  of  targeted 
genes  of  interest  from  rickettsiae  and 
bartonellae:  (4)  provides  for  rickettsial 
and  bartonella  isolation  and  assistance 
in  the  production  of  reference  reagents: 
(5)  provides  consultation  services  to 
local,  national,  and  international 
rickettsiology  and  bartonella 
laboratories:  (6)  develops  and  evaluates 
new  diagnostic  tests  for  rickettsiae  and 
bartonellae  prior  to  routine  use  by  the 
Disease  Assessment  and  Epidemiology 
Section:  (7)  participates  in  the 
production  and  distribution  of 
rickettsial  and  bartonella  reagents  to 
reference  laboratories  worldwide  in 
accordance  with  CDC  policies:  (8) 
participates  in  the  development  of 
improved  rickettsial  and  bartonella- 
associated  vaccines:  (9)  evaluates  new 
therapies  and  antimicrobial  agents  for 
rickettsial  and  bartonella-associated 
diseases:  (10)  serves  as  a  WHO 
Collaborating  Center  for  Rickettsial  and 
Bartonella-associated  Reference  and 
Research;  (11)  conducts  training  for 
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laboratory  peVsonnel  from  state  and 
local  public  health  laboratories  as  well 
as  other  national  and  international 
organizations;  (12)  collaborates  with 
other  CDC  and  government  agencies  and 
responds  to  public  inquiries  regarding 
rickettsia,  ehrlichia,  Q  fever,  bartonella 
and  other  designated  zoonoses;  and  (13) 
maintains  the  Bioterrorism  Laboratory 
for  Q  fever  and  rickettsial  disease 
response  and  research. 

After  the  Division  of  Global  Migration 
ad  Quarantine  (HCR2),  insert  the 
following: 

Division  of  Viral  Hepatitis  (HCR4).  (1) 
Conducts  surveillance  and  special 
studies  to  determine  the  epidemiology 
and  disease  bxirden  associated  with 
acute  and  chronic  infections  and  liver 
disease  associated  with  hepatitis 
viruses;  (2)  conducts  epidemiologic  and 
laboratory  studies,  including  outbreak 
investigations,  to  determine  risk  factors 
for  transmission  of  infections  with 
hepatitis  viruses,  define  the  natural 
history  and  pathogenesis  of  these 
infections,  and  determine  their  health 
impact;  (3)  conducts  epidemiologic, 
clinical,  laboratory,  behavioral,  and 
health  communications  research  to 
develop  and  evaluate  methods  and 
strategies  for  the  prevention  of 
infections  with  hepatitis  viruses  and 
their  acute  and  chronic  disease 
consequences;  (4)  develops, 
implements,  communicates,  and 
evaluates  recommendations  and 
standards  for  the  prevention  and  control 
of  infections  and  liver  disease 
associated  with  hepatitis  viruses;  (5) 
provides  technical  and  programmatic 
leadership  and  assistance  to  state  and 
local  health  departments,  non- 
governmental organizations,  and  the 
international  community  to  develop, 
implement,  and  evaluate  programs  to 
prevent  infections  with  hepatitis  viruses 
and  their  consequences,  including 
immunization  to  prevent  hepatitis  A 
and  eliminate  transmission  of  hepatitis 
B  virus  infection,  counseling  and  testing 
to  prevent  and  control  hepatitis  C  virus 
infection,  and  improvement  of 
transfusion  and  medical  practices  and 
reduced  frequency  of  unsafe  injections 
to  prevent  transmission  of  bloodbome 
virus  infections,  including  hepatitis 
viruses:  (6)  provides  leadership  and 
coordination  to  integrate  viral  hepatitis 
prevention  and  control  activities  into 
other  prevention  programs  conducted 
by  CDC,  other  Federal  agencies,  and 
health  care  providers:  (7)  conducts 
laboratory,  clinical,  and  epidemiologic 
studies  to  develop  and  evaluate 
methods  for  the  diagnosis  of  infections 
with  hepatitis  viruses;  (8)  identifies  and 
characterizes  agents  and  host  factors 
associated  with  hepatitis  and  acute  and 


chronic  liver  disease;  (9)  provides 
epidemic  aid,  epidemiologic  and 
laboratory  consultation,  reference 
diagnostic  services,  and  technical 
assistance  to  state  and  local  health 
departments,  other  federal  agencies, 
other  components  of  CDC,  and  national 
and  international  health  organizations; 
(10)  disseminates  information  through 
health  communications  materials,  tools 
and  programs,  scientific  publications, 
and  presentations;  (11)  provides  training 
opportxmities  for  Epidemic  Intelligence 
Service  Officers  and  others  in  CDC 
sponsored  programs,  including 
postgraduate  students,  post-doctoral 
fellows,  and  other  public  health  and 
laboratory  scientists;  and  (12)  serves  as 
a  WHO  Collaborating  Center  for 
Reference  and  Research  on  Viral 
Hepatitis. 

Office  of  the  Director  (HCR41).  (1) 
Directs,  administers,  and  provides 
oversight  for  the  programs  and  activities 
of  DVH,  including  budget  formulation 
and  administration;  (2)  provides 
leadership  and  counsel  on  policy 
development  and  interpretation  and  on 
program  planning,  development, 
management,  and  evaluation;  (3) 
provides  Division-wide  administrative 
and  program  support  services  and 
coordinates  and  ensures  coordination 
with  the  appropriate  National  Center  for 
Infectious  Diseases  (NCID)  and  Centers 
for  Disease  Control  and  Prevention 
(CDC)  staff  offices;  (4)  provides  the 
leadership  and  coordination,  including 
serving  on  appropriate  advisory 
committees,  to  integrate  viral  hepatitis 
and  liver  disease  prevention  and  control 
activities  into  other  prevention 
programs  conducted  by  NCID.  CDC. 
Department  of  Health  and  Human 
Services,  other  Federal  agencies, 
international  organizations,  and  other 
groups;  (5)  provides  leadership  and 
oversight  to  the  provision  of  state-of-the- 
art  informatics  for  DVH.  including 
computer  systems  and  equipment,  local 
area  networks,  computer  programs, 
programming  and  data  management 
support,  and  management  of  DVH 
internet  and  intranet  websites;  (6) 
provides  manuscript  review  and 
clearance  and  coordination  and 
oversight  for  studies,  human  subjects 
review,  OMB  clearance.  Freedom  of 
Information  Act  (FOIA)  requests,  other 
controlled  correspondence,  and  requests 
for  information;  (7)  coordinates  and 
provides  oversight  for  continuing 
professional  education  programs  for 
DVH  staff;  and  (8)  provides  support  to 
DVH  component»-in  writing  and 
editing,  preparation  of  graphics  and 
other  visual  arts,  and  conference  and 


exhibit  planning,  management,  and 
execution. 

Epidemiology  Branch  (HCR42).  (1) 
Monitors  and  evaluates  rates  and  risk 
factors  associated  with  acute  and 
chronic  infections  with  hepatitis 
viruses,  viral  hepatitis  and  liver  disease 
through  surveillance  systems  and 
specid  studies,  including  sentinel 
surveillance;  (2)  conducts  research, 
including  outbreak  investigations, 
clinical  trials  and  population-based 
demonstration  projects,  to  determine  the 
epidemiology  of  transmission  of  knowm 
and  new  hepatitis  viruses  and  their 
variants,  the  natural  history  of 
infections  with  hepatitis  viruses, 
evaluate  the  performance  of  diagnostic 
tests  for  hepatitis  virus  infections,  and 
evaluate  methods  and  approaches  for 
the  prevention  and  control  of  hepatitis 
virus  infections;  (3)  estimates  burden 
attributable  to  infections  with  hepatitis 
viruses  and  the  effectiveness  of 
programs  to  prevent  these  infections;  (4) 
provides  consultation  to  state,  local, 
national,  and  international  authorities 
for  the  prevention  and  control  of  viral 
hepatitis,  the  investigation  of  disease 
outbreaks,  and  surveillance  of  hepatitis 
and  liver  disease;  (5)  disseminates 
information  through  scientific 
publications  and  presentations;  and  (6) 
provides  training  opportunities  for 
Epidemic  Intelligence  Service  Officers 
and  others  in  CDC  sponsored  programs, 
postgraduate  students,  post-doctoral 
fellows,  and  other  public  health 
scientists  • 

Prevention  Branch  (HCR43).  (1) 
Develops,  administers,  implements,  and 
evaluates  domestic  and  international 
programs  to  prevent  viral  hepatitis, 
including  those  that  serve  clients  in  the 
public  and  private  sectors,  through  state 
and  local  health  departments,  health 
organizations,  academic  institutions, 
and  non-governmental  organizations;  (2) 
provides  leadership  and  coordination 
for  viral  hepatitis  and  liver  disease 
prevention  and  control  programs  with 
other  components  of  CDC.  other  Federal 
agencies,  and  non-governmental 
agencies  and  partners;  (3)  conducts 
research  to  ascertain  educational  and 
conununication  needs,  best  methods  of 
communication,  and  effectiveness  of 
educational  programs  for  health 
professionals,  the  public,  and  persons  in 
groups  at  risk  for  infection  with 
hepatitis  viruses  and  develops  and 
disseminates  accurate,  timely  and 
effective  educational  materials,  tools, 
and  programs  related  to  the  prevention 
of  viral  hepatitis  and  liver  disease;  (4) 
develops  and  implements  accurate, 
timely,  and  effective  educational  tools, 
materials  and  programs  for  prevention 
of  viral  hepatitis  and  liver  disease;  (5) 
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develops  and  conducts  studies, 
including  economic  and  behavioral 
studies,  to  evaluate  the  effectiveness  of 
interventions  and  programs  to  prevent 
viral  hepatitis  and  to  identify  barriers  to 
prevention  services  such  as 
immunization,  counseling,  testing, 
medical  referral,  and  management;  (6) 
develops  and  evaluates  health  services 
models  for  prevention  of  infection  with 
hepatitis  viruses  and  associated  liver 
disease;  (7)  provides  leadership  and 
coordinates  the  development  of  national 
standards  and  performance  objectives 
for  prevention  of  viral  hepatitis  and 
liver  disease  and  works  with  agencies 
and  partners  to  adopt  these  standards; 
(8)  develops  indicators  and  measures  by 
which  to  evaluate  the  performance  and 
effectiveness  of  viral  hepatitis 
prevention  programs;  (9)  disseminates 
information  through  scientific 
publications  and  presentations;  and  (10) 
provides  training  opportunities  for 
Epidemic  Intelligence  Service  Officers 
and  others  in  CDC  sponsored  programs, 
postgraduate  students,  post-doctoral 
fellows,  and  other  public  health 
scientists. 

Laboratory  Branch  (HCR44).  (1) 
Conducts  research  and  applies  state-of- 
the-art  laboratory  methods  in  support  of 
studies  related  to  the  epidemiology, 
molecular  epidemiology,  and  natural 
history  of  acute  and  chronic  infections 
with  hepatitis  viruses  and  liver  disease; 
(2)  conducts  research  to  develop  and 
validate  diagnostic  approaches  to 
identify  infections  with  hepatitis 
viruses;  (3)  develops  and  evaluates 
methods  to  prevent  acute  and  chronic 
infection  and  disease  outcomes, 
including  vaccines;  (4)  determines  the 
viral,  immunologic,  and  other  host 
responses  to  infection  with  hepatitis 
viruses  in  humans  and  animal  models; 
(5)  identifies  and  characterizes  agents 
that  cause  hepatitis;  (6)  provides 
reference  diagnostic  testing  for  markers 
of  infection  with  hepatitis  viruses  for 
state  and  local  public  health 
laboratories;  [7]  provides  the  leadership 
and  collaboration  to  ensure  the  transfer 
to  public  health  laboratories,  both 
nationally  and  internationally,  state-of- 
the-art  methods  and  approaches  for  the 
identification  and  diagnosis  of 
infections  with  hepatitis  viruses;  (8) 
develops  and  maintains  archives  of 
clinical  specimens  from  clinical  trials 
and  epidemiologic  and  laboratory 
studies;  (9)  disseminates  information 
through  scientific  publications  and 
presentations;  and  (10)  provides  training 
opportunities  for  persons  in  CDC 
sponsored  programs,  postgraduate 
students,  post-doctoral  fellows,  and 
other  public  health  scientists. 


Dated:  .^pril  14.  2002. 
David  W.  Fleming, 

Acting  Director.  CDC. 

|FR  Doc.  02-9248  Filed  4-16-02;  8;45  am] 

BILLING  CODE  4160-ia-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICicS 

Food  and  Drug  Administration 

[Docket  No.  01 E-0363] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  MiFEPREX;  Extension  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  extension  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
April  26.  2002,  the  comment  period  for 
the  regulatory  review  period 
determination  for  MIFEPREX.  published 
in  the  Federal  Register  of  January  25, 
2002  (67  FR  3724).  The  agency  is'  taking 
this  action  in  response  to  a  request  for 
an  extension. 

DATES:  Submit  written  or  electronic 
comments  on  the  regulatory  review 
period  determination  for  MIFEPREX  by 
April  26,  2002. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-2041. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  25,  2002  (67 
FR  3724),  FDA  published  a  document 
entitled  "Determination  of  Regulatory 
Review  Period  for  Purposes  of  Patent 
Extension;  MIFEPREX."  The  document 
set  forth  the  determination  of  the 
regulatory  review  period  for  purposes  of 
patent  term  extension  for  the  human 
drug  product  MIFEPREX.  The  document 
aimounced  that  FDA  determined  that 
the  applicable  regulatory  review  period 
for  MIFEPREX  was  2,249  days,  and  that 
of  this  time.  593  days  had  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  1 ,656 
days  had  occurred  during  the  approval 
phase.  The  notice  explained  how  these 
periods  of  time  were  derived. 


FDA  received  a  letter  dated  March  22. 
2002.  from  an  attorney  representing  the 
Population  Council  (the  patent  holder) 
and  others,  requesting  that  the  agency 
extend  the  comment  period  on  the 
regulatory  review  period  for  30  days, 
until  April  26,  2002.  explaining  that 
additional  time  was  needed  to  reach  a 
licensing  agreement  FDA  has 
determined  that  it  is  appropriate  to 
grant  this  request. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  regulator}'  review 
period  determination  for  MIFEPREX  on 
or  before  April  26,  2002.  Three  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Comments  and  petitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  March  27,  2002. 
lane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  02-9364  Filed  4-16-02,  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-14] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB;  Small 
Cities  Program  Performance 
Assessment  Report 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD, 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  17. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0020)  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building. 
Washington.  DC  20503;  Fax  number 
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202-395-96974;  Email 

Joseph  _F._lMckey}i<^OMB. E0P.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer.  QDAM,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest,  Washington,  DC 
20410:  e-mail  Wavne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
he  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Small  Cities 
Program  Performance  Assessment 
Report. 

OMB  Approval  Number:  2506-0020. 

Form  Numbers:  HUD-4052. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 


information  collected  from  grant 
recipients  participating  in  the  state- 
administered  CDBG  program  provides 
HUD  with  financial  and  physical 
development  status  of  each  activity 
funded.  These  reports  are  used  to 
determine  grant  recipient  performance 
and  for  HUD's  Annual  Report  to 
Congress  on  accomplishments.  The 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  requires  grant 
recipients  that  receive  CDBG  funding  to 
submit  a  Performance  Assessment 
information  Report  (PAR)  on  an  annual 
basis  to  report  on  program  progress;  and 
such  records  as  may  be  necessary  to 
facilitate  review  and  audit  by  HUD  of 
the  state's  administration  of  CDBG 
funds  (section  104(e)(2)). 

Respondents:  Business  or  other  for- 
profit  entities — Grant  recipients 
participating  in  the  State-administered 
CDBG  program. 

Frequency  of  Submission:  Annually. 


Number  of        Annual       ^     Hours  per 
respondents    responses  response 


Reporting  burden 


800 


1 


Burden 
hours 

64,00. 


Total  Estimated  Burden  Hours: 
64,000. 

Status:  Reinstatement,  with  minor 
changes,  of  a  previously  approved 
collection  for  which  approval  expired  in 
January  2000. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  April  9,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-9258  Filed  4-16-02:  8:45  am) 
BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
Historical  Royalty  and  Production  Data 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  MMS  implemented  a  new 
financial  management  system  on 
November  1,  2001.  As  part  of  the 
implementation  process,  royalty  and 
production  data  reported  to  our 
predecessor  system  was  transferred  to 
the  new  system.  Reporters  will  need  this 
information  to  make  accurate 
adjustments  and  corrections  to 


previously  reported  data.  This  notice 
informs  reporters  where  and  how  they 
may  obtain  their  historical  royalty  and 
production  data. 

DATES:  This  information  is  available 
April  17.  2002. 

ADDRESSES:  To  request  access  to 
historical  data  via  the  Internet,  send  a 
completed  System  Access  Request  Form 
(SARF)  to  Minerals  Management 
Service,  Attention:  Information 
Technology  Center,  Policy  and  Security 
Group,  P.O.  Box  25165,  Mail  Stop 
340G4,  Denver,  CO  80225.  To  request 
historical  data  on  a  compact  disk,  send 
a  written  request  to  Minerals 
Management  Service,  Reporting 
Services,  Attention:  Kathy  Ciferri,  P.O. 
Box  5760,  Mail  Stop  357B1,  Denver,  CO 
80217-5760. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Ciferri,  Minerals  Management 
Service,  P.O.  Box  5760,  MS-357B1, 
Denver,  CO  80217-5760;  telephone 
number  (303)  231-3060;  fax  number 
(303)  231-3608;  e-mail 
kathleen.ciferri@mms.gov. 

SUPPLEMENTARY  INFORMATION:  Before  the 
new  financial  management  system  was 
implemented  November  1,  2001,  royalty 
data  reported  to  MMS  on  Federal  and 
Indian  mineral  leases  was  entered  into 
the  Auditing  and  Financial  System 
(AFS).  Production  data  reported  to  MMS 
on  Federal  and  Indian  mineral  leases 


was  entered  into  the  Production 
Accoimting  and  Auditing  System 
(PAAS). 

As  part  of  the  implementation  of  the 
new  financial  management  system, 
MMS  converted  all  royalty  data  received 
between  January  1, 1983,  and  October 
16,  2001,  to  the  new  Report  of  Sales  and 
Royalty  Remittance  (Form  MMS-2014, 
revised  October  1,  2001)  format.  MMS 
converted  all  production  data  reported 
on  the  Monthly  Report  of  Operations 
(Form  MMS-3160),  the  Oil  and  Gas 
Operations  Report  (OGOR),  and  the 
Production  Allocation  Schedule  Report 
(PASR)  received  between  January  1, 
1983,  and  October  16,  2001,  to  the  new 
OGOR  and  PASR  (Forms  MMS-4054 
and  MMS-4058,  revised  October  1, 
2001)  formats.  This  historical  royalty 
and  production  data  is  stored  in  the  new 
financial  management  system  in  the 
revised  formats. 

This  historical  data  is  available  to  the 
original  reporters  of  the  date.  MMS  is 
fully  aware  of  the  necessity  to  protect 
proprietary  data;  consequently,  data  will 
not  be  released  to  anyone,  other  than  the 
original  reporter,  unless  the  requester 
demonstrates  a  legal  right  to  that  data. 
MMS  will  provide  historical  data  by 
reporter  code  to  companies  who  merge 
when  complete  ownership  can  be 
legally  demonstrated.  Companies  that 
acquire  only  a  portion  of  another 
company's  leases  will  not  receive 
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historical  data  except  through  specific 
Freedom  of  Information  Act  requests. 

To  Obtain  Historical  Data  Via  the 
Internet 

To  obtain  historical  data  via  the 
Internet,  refer  to  MMS's  "Dear  Reporter" 
letter  dated  October  22,  2001,  for 
detailed  instructions  on  how  to 
complete  the  required  SARF.  The  SARF 
was  an  attachment  to  the  October  22, 
2001  letter,  and  is  also  available  on 
MMS's  Internet  site  at 
wAvw.mrm.mms.gov.  Send  the  SARF  to 
the  address  listed  in  the  ADDRESSES 
section  above.  Once  the  SARF  is 
processed.  MMS  will  advise  reporters  of 
the  secure  Internet  site  for  access  to 
their  data.  Reporters  will  have  the 
capability  to  download  their  historical 
royalty  and  production  data  from  the 
Internet  with  the  exception  of  PASR 
data.  The  length  of  time  it  will  take  to 
download  the  data  directly  correlates 
with  how  much  data  there  is  to 
download  and  the  connection  speed  to 
the  Internet. 

To  Obtain  Historical  Data  Via  Compact 
Disk  (CD) 

To  obtain  historical  data  via  CD,  send 
a  written  request  to  the  address  listed  in 
the  ADDRESSES  section  above.  The  MMS 
will  provide  this  CD  one  time  only  at  no 
charge  to  the  requestor.  The  data  will  be 
created  in  ASCII  format,  fixed-width 
character  size  output  files.  These  files 
can  then  be  easily  imported  to  Microsoft 
Access  or  Excel,  or  downloaded  to  a 
mainframe  computer.  However,  as  with 
downloading  data  from  the  Internet,  the 
ease  of  downloading  to  Microsoft 
Access  or  Excel  will  vary  depending  on 
the  volume  of  data  to  be  dowrnloaded. 
The  data  must  be  requested  and  will  be 
provided  by  specified  reporter  code 
(payor  code  for  royalty  data  and 
operator  code  for  production  data). 

Dated:  March  1,  2002. 
Milton  K.  Dial. 

Acting  Associate  Director  for  Minerals 
Revenue  Management. 
[FR  Doc.  02-9297  Filed  4-16-02;  8:45  am] 
BILLING  CODE  4310-MR-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 


summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment     • 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March  and  April, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-40.306:  AUgon  Telecom.  Ltd,  Ft. 

Worth,  TX 
TA-W-40,637;  Steelcraft,  Inc.,  Warren. 

OH 
TA-W-40.803:  Lodestar  Industrial 

Contractors,  Ltd,  Colville.  WA 
TA-W-40,507;  Dresser  Piping 

Specialties,  Bradford,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40,592;  Spectrian,  Sunnyvale, 

CA 
TA-W-40,952:  United  Plastic  Group,  a/ 

k/a  Supreme  Plastics.  Inc.,  Pharr. 

TX 
TA-W-41,131:  David  White  LLC,  Berlin, 

m 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-40,974;  XE  Systems.  Inc..  East 

Rochester,  NY  ' 
TA-W-41,096;  Greystar  Corp.,  Houston. 

TX 
TA-W-41,185:  Pittsburgh  Logistics 

Systems,  A  Subsidiary  of 

Quadrivus,  Inc..  on  Location  at  LT\^ 

Steel  Corp.,  Independence,  OH 


TA-W-41.185A;  Pittsburgh  Logistics 

Systems.  A  Subsidiar\'  of 

Quadrivus.  Inc..  Rochester.  PA 
TA-W-i  1 . 1 46;  Voest- Alpine  Industries. 

A  Subsidian-  of  VA  Tech. 

Cannonsburgh,  PA 
TA-W-40.906  &■  A:  Quark.  Inc  .  Denver. 

CO  and  Quark  Enterprises  Systems. 

Dovi-ers  Grove.  IL 
TA-W-41.118:  Samuel  Steel  Pickling 

Co..  Twinsburgh.  OH 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W^O.419:  Flextronics  International, 

Portsmouth.  SH 
TA-W-40.489A:  Tilden  Mining  Co., 

Ishpemmg.  MI 
The  investigation  revealed  that 
criteria  (1)  and  (2)  have  not  been  met. 
A  significant  number  or  proportion  of 
the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  did  not  become 
totally  or  partially  separated  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-40.999:  Cleere  Drilling  Co  .  San 

Angela.  TX 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  followmg  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41.071:  Tyco  International  Ltd. 

Tvco  Electronics  Corp..  .\rab.  .41; 

Januar\-29.  2000 
TA-W-39,885:  Conveyco 

Manufacturing,  Clackamas,  OR: 

August  5,  2000 
TA-W-39,886;  Consolidated  Steel 

Services,  Inc.,  Fallentimber.  PA: 

August  8.  2000 
TA-W-39,985:  Salz  Leathers.  Inc.,  Santa 

Cruz,  CA:  August  22.  2000 
TA-W^0,540:  Beta  Steel  Corp  .  Portage 

IN:  December  26.  2000. 
TA-W-40.241:  L  and  R  Aquaculture  and 

Catfish  Farms.  Inc  ,  d/b/a  Coastal 

Catfish,  Old  Ocean.  TX:  September 

28,2000 
jj\^\\'-40.845:  Contact  Lumber  Co., 

Clear  Pine  Mouldings.  Inc.. 

Prmeville.  OR:  lonuan'  8.  2001. 
TA-W-40.970:  Pleasant  Hill 

Manufacturing.  Adair.  OK: 

September  29.  2001 
TA-W-41.157:  Kolenda  Tool  and  Die, 

Inc.,  Wyoming,  MI:  January- 15, 

2001. 
T.A-W-41.171  Western  Log  Homes,  Inc.. 

Chiloqum.  OR:  November  2.  2000. 
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TA-W-40.085:  NACCO  Materials. 

SuIIigent.  AL:  September  7.  2000. 
TA-W-40.250:  Urick  Foundry.  Erie.  PA: 

October  1.2000. 
TA-W-40.432:  Phoenix  Finishing  Corp.. 

Div.  ofNRB  Industries.  Gaffney.  SC: 

December  1 .  2000. 
TA-W-40,457:  Trane  Co..  A  Division  of 

American  Standard,  La  Crosse.  WI: 

October  30.  2000. 
TA-W-40.489:  Empire  Iron  Mining 

Partnership.  Palmer,  MI:  November 

30.  2000. 
TA-W-40.727:  Wells  Lament.  Eupora. 

MS:  December  21.  2000. 
TA-\V-40.771:  3M  Company- 
Packaging  Systems  Div..  Bristol.  PA: 

December  27.  2000. 
TA-W-40.831:  Burrows  Paper  Corp., 

Packaging  East.  Little  Falls.  NY: 

December  31.  2000. 
TA-W-40.863:  MacDermid  Graphic 

Arts.  Inc..  Adams.  MA:  February  6, 

2001. 
TA-W-40.899:  E.J.  Footwear.  Blairsville. 

GA:  October  24.  2000. 
TA-W-40,911:  Rhodia.  Inc..  New 

Brunswick.  N}:  December  12.  2000. 
TA-W-40.992:  CHF Industries.  Inc.. 

Loris.  SC:  January  29.  2001 . 
TA-W-40.994:  Southwire  Company. 

Southwire  Machinery  Div.. 

CarroUton.  GA:  January  31.  2001. 
TA-W-41.139:  Garvin  Industries.  Inc.. 

Grand  Haven  Stamping  Plant. 

Grand  Haven,  MI:  February  20, 

2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  March  and 
April,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  2.50  of 
the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 


competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05983:  Freightliner  LLC. 

Cleveland  Truck  Manufacturing 

Plant.  Cleveland.  NC 
NAFTA-TAA-05967:  Simmons  Food. 

Inc..  McAlester.  OK 
NAFTA-TAA-05941:  BASF  Corp.. 

Wvandote.  MI 
NAFT'A-TAA-05923:  David  White  LLC. 

Berlin.  WI 
NAFTA-TAA-05843:  Vishay  Dale 

Electronics.  Film  Div..  Norfolk,  NE 
NAFTA-TAA-05735:  Coming  Cable 

Systems.  Telecommunications 

Cable  Plant.  Hickorv.  NC 
NAFTA-TAA-05653;  Empire  Iron 

Minima  Partnership.  Palmer.  MI 
NAFTA-fAA-05231  &  A;  Allen 

Edmonds  Shoe  Corp..  d/b/a/ Maine 

Shoe.  Lewiston,  ME  and  Wilton,  ME 
NAFTA-TAA-05873:  Precision  Kidd 

Steel  Co.,  Inc..  Aliquippa.  PA 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05980:  Jantzen,  Inc., 

Portland  Sewing  Facility,  Portland, 

OR:  March  5.  2001. 
NAFTA-TAA-05892:  Garvin  Industries. 

Inc..  Grand  Haven  Stamping  Plant. 

Grand  Haven.  MI:  February  20. 

2001. 
NAFTA-TAA-05852;  Southwire  Co., 

Southwire  Machinery  Div.. 

CarroUton.  GA:  February  7,  2001. 
NAFTA-TAA-5541:  Donaldson— 

Aercology.  Old  Saybrook  Div..  Old 

Savbrook.  CT:  November  9,  2000. 
NAFTA-TAA-05503:  Telair 

International,  Rancho  Domingez. 

CA:  October  25.  2000. 
NAFTA-TAA-05799;  Aalfs 

Manufacturing,  Inc.,  Texarkana, 

AR:  January  29,  2001. 
NAFTA-TAA-d5203;  Consolidated 

Steel  Services.  Inc.,  Fallentimber, 

PA:  August  8,  2000. 


I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  March  and 
April,  2002.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  April  5,  2002. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  02-9349  Filed  4-16-02:  8:45  am] 

BILLING  CODE  451(y-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,382  and  NAFTA-4942] 

Aiiied  Vaughn,  Clinton,  Tennessee; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  December  10,  2001. 
the  company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-VV-39,382,  and 
North  American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
4942.  The  denial  notices  applicable  to 
workers  of  Allied  Vaughn,  Clinton, 
Tennessee,  were  signed  on  November 
27,  2001,  and  published  in  the  Federal 
Register  on  December  18,  2001  (66  FR 
65220  and  66  FR  65221,  respectively). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Allied  Vaughn,  Clinton, 
Tennessee,  engaged  in  customer  service 
activities  for  a  firm  which  replicated 
VHS  video  activities,  was  denied 
because  the  petitioning  workers  did  not 
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produce  an  article  within  the  meaning 
of  Section  222(3)  of  the  Act. 

The  NAFTA-TAA  petition,  filed  on 
behalf  of  workers  engaged  in  customer 
serv'ice  activities  for  a  firm  which 
replicated  VHS  video,  was  denied 
because  the  petitioning  workers  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

The  petitioner  alleges  that  the  Allied 
Vaughn,  Clinton,  Tennessee  workers 
were  engaged  in  activities  related  to  the 
replication  of  VHS  vidfio  cassettes. 

Upon  examination  of  the  application 
and  information  provided  in  the  initial 
investigation,  the  Department  of  Labor 
concurs  with  the  petitioners'  allegation 
that  the  workers  were  engaged  in 
activities  related  to  the  replicating  of 
VHS  videos. 

The  petitioner  further  alleges  that  the 
subject  plant  workers  should  be  tied  to 
another  group  of  workers  who  were 
certified  under  TA-W-39.344  and 
NAFTA-TAA-4913.  Those  workers 
were  engaged  in  the  replication  of 
compact  discs  at  the  same  location 
•  under  the  company  name  AmericDisc, 
Inc.  This  allegation  is  based  on  the  fact 
that  workers  of  Allied  Vaughn 
commingled  various  administrative  and 
other  non-manufacturing  functions  at 
the  Clinton  facility. 

Prior  to  December  2000.  the  two 
product  lines  were  under  the  control  of 
Allied  Digital  Technologies,  Clinton, 
Tennessee.  Allied  Digital  Technologies 
then  sold  each  product  line  to  a 
different  company.  The  compact  disc 
line  was  purchased  by  AmericDisc,  Inc. 
and  the  VHS  cassette  line  went  to  Allied 
Vaughn,  a.k.a.  Willette  Acquisition 
Corporation.  However,  although  the 
companies  now  owned  separate  product 
lines,  they  agreed  to  continue  to  share 
non-manufacturing  workers  as  a  cost 
saving  measure. 

Since  the  workers  of  Allied  Vaughn 
were  engaged  exclusively  in  the 
replication  of  VHS  cassettes,  the  inport 
data  of  compact  discs  used  to  certify 
workers  at  AmericDisc.  Inc.  cannot  be 
used  in  this  investigation. 

The  major  contributing  factor  leading 
to  the  layoffs  at  the  subject  plant  was 
completely  unrelated  to  imports  of 
replicated  VHS  cassettes.  The  sole 
catalyst  concerned  the  transfer  of 
AmericDisc.  Inc.  operations  to  Canada. 
This  led  Allied  Vaughn  to  close  the 
facility,  as  it  was  no  longer  efficient  for 
their  needs,  effectively  causing  the 
subject  plant  to  shift  their  production 
domesticallv. 

Finally,  since  the  companies  are  not 
legally  affiliated,  the  subject  firm  cannot 
be  tied  to  the  AmeriDisc.  Inc.  TAA  and/ 
or  NAFTA  certifications. 


Conclusion 

After  review  of  the  application  and 
investigative  findings.  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justif\' 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC,  this  19th  day  of 
March.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
IFR  Dot.  02-9346  Filed  4-16-02;  8:45  am) 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,977,  and  NAFTA-05262] 

Lamtech,  LLC,  Hartsviile,  IN;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  January  21.  2002, 
the  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-39,977  and  North 
American  Free  Trade  Agreement — 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
5262.  The  TAA  and  NAFTA-TAA 
denial  notices  applicable  to  workers  of 
Lamtech,  LLC,  Hartsviile.  Tennessee, 
were  signed  on  December  11.  2001  and 
published  in  the  Federal  Register  on 
December  26,  2001  (66  FR  66426  & 
66427,  respectively). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certif\-ing 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Lamtech,  LLC,  Hartsviile. 
Tennessee  engaged  in  employment 
related  to  the  production  of  sew  stands 
and  sew  tops,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 


of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  sur\'ey  of  the 
workers'  firm's  customers.  The  sur\'ey 
revealed  that  none  of  the  respondents 
increased  their  imports  of  products  like 
or  directly  competitive  with  what  the 
subject  plant  produced  during  the 
relevant  period.  The  subject  firm  did  not 
import  sew  stands  and  sew  tops. 

The  NAFTA-T.\.\  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph  (a) 
(1)  of  Section  250  of  the  Trade  Act,  as 
amended,  were  not  met,  The  sur\-ey 
revealed  that  none  of  the  respondents 
increased  their  imports  of  products  like 
or  directly  competitive  with  what  the 
subject  plant  produced  from  Canada  or 
Mexico  during  the  relevant  period.  The 
subject  firm  did  not  import  (including 
Canada  or  Mexico)  products  like  or 
directly  competitive  with  what  the 
subject  plant  produced,  nor  was  the 
subject  plant's  production  shifted  from 
the  workers'  firm  to  Mexico  or  Canada. 
The  petitioner  alleges  that  their  major 
customers  purchased  imported  products 
like  or  directly  competitive  with  what 
the  subject  firm  produced  from  foreign 
sources,  specifically  Mexico  and  Central 
America.  The  petitioner  further  states 
that  some  of  their  customers  are 
purchasing  products  from  other 
domestic  sources  that  are  importing. 

The  Department,  as  already  indicated, 
examines  the  impact  of  imports 
(including  Canada  and  Mexico)  by  a 
surx'ey  of  the  subject  firm's  major 
declining  customers  to  examine  if  the 
"contributed  importantly"  test  is  met. 
The  sur%ey  conducted  during  the  initial 
investigation  revealed  that  none  of  the 
respondents  increased  their  imports 
(including  Canada  or  Mexico),  while 
decreasing  their  purchases  from  the 
subject  firm  during  the  relevant  period. 
The  petitioner  further  attached  a  list 
nf  major  declining  customers  with 
corresponding  allegations  concerning 
their  customer  purchases  from  foreign 
sources. 

A  review  of  the  customer  list  revealed 
that  some  of  the  major  customers  were 
located  in  foreign  countries.  Also,  some 
of  the  domestic  customers  on  the  list 
were  sur\'eyed  during  the  initial 
investigation,  the  respondents  as 
already  indicated,  did  not  increase  their 
imports  of  products  like  or  directly 
competitive  with  what  the  subject  firm 
produced.  A  further  review  of  the  list  in 
combination  with  the  survey  results  and 
data  supplied  by  the  company  further 
shows  that  some  of  the  customers  did 
not  purchase  any  products  from  the 
subject  firm  during  the  relevant  period 


18926 


Federal  Register / Vol.  67,  No.  74 / Wednesday,  April  17,  2002 /Notices 


and  therefore  cannot  be  considered 
customers  of  the  subject  firm.  In 
conclusion,  the  Department's  further 
review  of  the  customer  list  provided 
supports  the  initial  decision. 

The  petitioner  further  stated  that  the 
respondents  may  not  have  had  an 
understanding  of  what  they  were  being 
asked  in  the  survey  and  also  may  not 
have  answered  in  a  factual  manner. 

The  survey  the  Department  conducted 
was  specific  to  the  products  produced 
by  the  subject  plant,  as  reported  by  the 
company.  The  respondents  in  the 
survey  were  provided  with  a 
Department  contact  if  they  needed  any 
further  clarification.  In  respect  to  the 
respondents  reported  results,  they  are 
reviewed  and  accepted  if  they  appear  to 
be  filled  out  correctly.  If  further 
clarification  of  the  customer  response  is 
necessary,  the  customer  is  contacted. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
tabor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC,  this  29th  day  of 
March,  2002. 

Edward  A.  Tomchick. 

Director.  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  02-9340  Filed  4-16-02;  8:45  am] 

BUJJNG  CODE  451»-30-M 


DEPARTMENT  OF  LABOR 

Emptoynwnt  and  Training 
Administration 

[TA-W-39,162  and  NAFTA-04822] 

ME  International,  Inc.,  Duluth,  MN; 
Notice  of  Negative  Determination  on 
Reconsideration 

On  February  12,  2002,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  March  8,  2002  (67  FR 
10765). 

The  Department  initially  denied  TAA 
to  workers  of  ME  International,  Inc., 
Duluth,  Minnesota  because  criteria  (1) 
and  (3)  were  not  met.  A  significant 
number  or  proportion  of  the  workers  did 
not  become  totally  or  partially  separated 
from  employment  as  required  for 
certification.  The  "contributed 
importantly"  group  eligibility 


requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  Imports  did  not  contribute 
importantly  to  the  worker  separations. 

Tbe  Department  denied  NAFTA-TAA 
because  criteria  (1),  (3)  or  (4)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification.  Imports  from  Canada  or 
Mexico  did  not  contribute  importantly 
to  workers'  separations.  There  was  no 
shift  in  production  from  the  subject  firm 
to  Canada  or  Mexico  during  the  relevant 
period. 

The  workers  at  the  subject  firm  were 
engaged  in  employment  related  to  the 
production  of  mining  wear  parts  (such 
as  mill  linings). 

The  petitioner  alleges  the  workers 
were  impacted  by  increased  imports 
from  Canada  that  are  like  or  directly 
competitive  with  what  the  subject  plant 
produced.  The  petitioner  also  states  that 
employment  declines  occurred  at  the 
subject  plant  during  the  relevant  period 
meeting  the  requirements  of  criterion 
(1). 

The  Department  of  Labor  concurs 
with  the  petitioners'  allegation  that 
employment  declines  occurred  at  the 
subject  plant. 

On  reconsideration,  the  Department 
contacted  the  company  for  a  list  of 
major  declining  customers  of  the  subject 
plant  and  further  requested  a  detailed 
explanation  of  the  reasons  for  the 
declines  in  sales,  production  and 
employment  at  the  subject  firm. 

The  U.S.  Department  of  Labor 
conducted  a  survey  of  the  declining 
customer(s)  of  the  subject  firm  regarding 
their  purchases  of  mill  linings  during 
the  relevant  period.  The  survey  revealed 
that  a  customer  increased  their  imports 
of  mill  linings  from  Canada,  while 
decreasing  their  purchases  from  the 
subject  firm  during  the  relevant  period. 
However,  the  reduced  purchases  from 
the  subject  firm  are  relatively  small  in 
relation  to  the  sales  declines  at  the 
subject  plant,  thus  the  imports  did  not 
contribute  importantly  to  the  declines  at 
the  subject  plant.  A  major  customer, 
LTV  Steel,  was  not  surveyed  due  to 
bankruptcy  in  December  2000.  They 
were  a  major  customer  of  the  subject 
firm. 

The  company  indicated  that  the 
Duluth  facility  experienced  a  small 
decline  in  sales  dollars  related  to  lower 
prices.  The  overwhelming  majority  of 
those  declines  was  attributed  to  price 
concessions  given  to  customers  as  a 
direct  result  of  competing  with  a 
Canadian  company.  Price,  however,  is 
not  a  factor  relevant  to  the  TAA  or 


NAFTA-TAA  investigations  that  were 
filed  on  behalf  of  workers  producing 
mining  wear  parts.  Any  potential  lost 
business  due  to  imports  was  considered 
as  described  in  the  survey  results. 

The  company  provided  additional 
information  concerning  sales, 
production  and  employment  declines  at 
the  subject  plant. 

The  company  indicated  that  nearly 
half  of  the  sales  declines  are  the  direct 
result  of  a  shift  in  subject  plant 
production  to  Tempe,  Arizona.  That 
coupled  with  softening  of  Original 
Equipment  Manufacturers  (OEM) 
markets  and  mining  closures  and 
curtailments  further  contributed  to  the 
declines  at  the  subject  plant.  The 
combination  of  these  factors  account  for 
nearly  all  the  sales  and  production 
declines  at  the  subject  firm. 

The  company  further  indicated  that 
sometime  during  the  third  quarter  of 
2000  it  implemented  manufacturing 
efficiencies.  These  improved 
manufacturing  efficiencies  led  to  a 
corresponding  reduction  in  the 
manufacturing  work  force  at  the  Duluth 
facility  during  the  relevant  period. 

Therefore,  based  on  the  information 
as  indicated  above,  imports  of  products 
like  or  directly  competitive  with  what 
the  subject  plant  produced  did  not 
contribute  importantly  to  the  declines  at 
the  subject  firm.  Also,  the  subject  plant 
did  not  shift  any  plant  production  to 
Canada  or  Mexico  during  the  relevant 
period. 

The  preponderance  in  the  declines  in 
employment  at  the  subject  firm  is  the 
direct  result  of  a  shift  in  production  to 
another  domestic  location,  softening  of 
OEM  markets  and  mining  closures  and 
curtailments  and  improved 
manufacturing  efficiencies  at  the  subject 
plant. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determinations  regarding  eligibility  to 
apply  for  worker  adjustment  assistance 
and  NAFTA — Transitional  Adjustment 
Assistance  for  workers  and  former 
workers  of  ME  International,  Inc., 
Duluth,  Minnesota. 

Signed  at  Washington,  DC,  this  25th  day  of 
March  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-9338  Filed  4-16-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,196  and  NAFTA-05250] 

Motorola,  Atlanta  Order  Fulfillment 
Center  &  Consumer  Products  Division, 
Suwanee,  Georgia;  Notice  of  Negative 
Detennlnatlon  Regarding  Application 
for  Reconsideration 

By  application  of  November  15,  2001, 
the  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-40,196  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
05250.  The  denial  notices  applicable  to 
workers  of  Motorola,  Atlanta  Order 
Fulfillment  Center,  and  Consumer 
Products  Division,  Suwanee.  Georgia, 
were  signed  on  October  30,  2001  (TA- 
W-40,196),  and  November  5,  2001 
(NAFTA-5250)  and  published  in  the 
Federal  Register  on  November  9,  2001 
(66  FR  56711)  and  November  20.  2001 
(66  FR  58171).  respectively. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in' the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  negative  TAA  determination 
issued  by  the  Department  on  October 
30.  2001 .  was  based  on  the  finding  that 
imports  of  products  similar  to  what  the 
subject  plant  produced  (primarily 
packaged  cell  phones  and  distribution) 
did  not  contribute  importantly  to  the 
worker  group  eligibility  requirements 
under  section  222  of  the  Trade  Act  of 
1974,  as  amended. 

The  negative  NAFTA-TAA 
determination  issued  by  the  Department 
on  November  5.  2001.  was  based  on  the 
finding  that  imports  (primarily 
packaged  cell  phones  and  distribution^ 
from  Canada  or  Mexico  did  not 
contribute  importantly  to  separations  at 
the  subject  plant,  nor  were  there  any 
shifts  in  production  to  Canada  or 
Mexico  under  paragraph  (a)(1)  of  section 


250  of  the  Trade  Act  of  1974,  as 
amended. 

The  application  of  November  15,  2001 
requesting  administrative 
reconsideration  indicates  that  Motorola, 
Atlanta  Order  Fulfillment  Center, 
Suwanee,  Georgia  shifted  operations  to 
Elgin,  Illinois  and  Harvard,  Illinois  for 
the  purpose  of  supporting  cost 
reduction  strategies  throughout  the 
corporation.  The  request  further  appears 
to  indicate  that  the  Harvard.  Illinois 
facility  was  certified  eligible  for  TAA 
benefits  due  to  the  fact  that 
manufacturing  operations  were 
eliminated.  The  request  further  appears 
to  indicate  that  the  evidence  used  to 
support  certification  at  the  Harvard 
facility  should  be  sued  as  grounds  for 
certification  of  the  subject  workers. 

A  review  of  company  data  supplied 
during  the  initial  investigation  shows 
that  the  preponderance  in  the  declines 
in  employment  at  the  subject  plant  is 
related  to  the  transfer  of  the  operations 
to  two  affiliated  domestic  facilities 
located  in  Illinois.  The  domestic  transfer 
and  minimal  fluctuations  in  subject 
plant  sales  and  production  and  stable 
customer  base  do  not  depict  factors  of 
imports  impacting  the  workers  of  the 
subject  firm. 

The  production  (cellular  phones) 
done  at  Har\'ard,  Illinois  was  moved 
overseas  prior  to  the  subject  plant's 
operations  being  shifted  to  the  Harvard 
location.  The  work  performed  by  the 
workers  certified  at  the  Har\-ard  location 
was  different  from  the  work  performed 
by  the  subject  plant.  The  Atlanta  Order 
Fulfillment  Center  workers  were 
primarily  engaged  in  the  packaging  and 
distribution  of  products  they  received 
from  outside  affiliated  sources.  The 
Consumer  Products  Division  performed 
administrative  support,  materials 
tracking,  ordering,  engineering  and  sale/ 
marketing  and  refurbishing. 

The  functions  as  described  above  are 
different  from  those  of  the  workers 
certified  at  the  Harvard  facility. 
Although  the  workers  at  Motorola 
Personal  Communications  Sector. 
Harvard.  Illinois  (producing  cell 
phones)  were  certified  under  TA-W- 
38.928  and  NAFTA-4646  and  Motorola. 
Inc.,  Energy  System  Groups.  Har\'ard. 
Illinois  (producing  cell  phone  batteries) 
were  certified  under  TA-VV-37.850.  the 
workers  of  the  subject  plant  can  not  tied 
to  those  certifications. 

Motorola  made  a  business  decision  to 
transfer  work  previously  done  at 
Suwanee  to  Harvard.  Illinois  as  excess 
capacity  occurred.  The  impact  of 
imports  did  not  eliminate  the  Suwanee 
functions,  it  allowed  the  company  to 
move  those  functions  elsewhere.  The 
worker  separations  were  caused  by  the 


domestic  transfer  of  functions  and  thus 
the  workers  can  not  be  considered  for 
eligibility  as  those  workers  at  the 
Harvard,  Illinois  facility. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justif\- 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC,  this  12th  day  of 
March.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc  02-9348  Filed  4-16-02;  845  am] 

BILLING  CODE  4510-^0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39.628J 

Henderson  Sewing  Machine  Company, 
Inc.  Andalusia,  Georgia;  Notice  of 
Negative  Determination  on  Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Henderson  Sewing  Machine  Company, 
Inc  V.  United  States  Secretary  of  Labor. 
No  01-00883. 

The  Department's  initial  negative 
determination  of  eligibility  to  apply  for 
trade  adjustment  assistance  (TA.\)  for 
the  workers  and  former  workers  of 
Henderson  Sewing  Machine  Company 
located  in  Andalusia.  Georgia  was 
issued  on  August  29.  2001  and 
published  in  the  Federal  Register  on 
September  11.  2001  (66  FR  47241).  The 
denial  was  based  the  fact  that  workers 
of  the  subject  firm  did  not  produce  an 
article  within  the  meaning  of  Section 
223(3)  of  the  Trade  Act  of  1974. 

On  voluntary-  remand,  the  Department 
conducted  further  investigation 
concerning  the  eligibility  of  former 
workers  at  Henderson  Sewing  Company. 
Inc.,  Andalusia.  Georgia  to  apply  for 
trade  adjustment  assistance  (TAA). 

The  results  of  the  investigation  on 
remand  revealed  that  during  the 
relevant  period,  the  company  laid  off  a 
total  of  two  administrative  workers 
Another  five  workers  left  on  their  own 
accord,  due  to  various  personal  reasons. 
None  of  these  workers  were  engaged  in 
the  manufacture  of  any  product  while 
employed  at  the  subject  facility. 
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Further,  tiie  overwhelming  portion  of 
the  activities  performed  at  the  subject 
facility  relates  to  the  sales  of  industrial 
sewing  machines  and  related  parts.  The 
company  also  produces  components 
that  attach  to  the  sewing  machine  (value 
added)  before  they  are  sold.  The 
company  indicated  that  this  is  a 
negligible  portion  of  the  total  functions 
performed  at  the  subject  facility. 

Conclusion 

After  careful  consideration  of  the 
results  of  the  remand  investigation,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
trade  adjustment  assistance  for  workers 
and  former  workers  of  Henderson 
Sewing  Machine  Company,  Inc., 
Andalusia,  Georgia. 

Signed  at  Washington,  DC  this  6th  day  of 
February  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9344  Filed  4-16-02;  8:45  am) 
MIXING  CODE  4510-3(M« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-40,920] 

Honeywell  international,  Elyria,  Ohio; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  4,  2002  in  response 
to  a  petition  that  filed  on  behalf  of 
workers  at  Honeywell  International, 
Elyria,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
March  2002. 
Linda  G.  Pooie, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9341  Filed  4-16-02;  8:45  am] 
BILLING  CODE  4510-30-M 


DEPARTiMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,246] 

Incoe  Corporation,  North  Plant, 
Frankfort,  Ml;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  January  31,  2002, 
the  petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
December  17.  2001  and  published  in  the 
Federal  Register  on  January  1 1 ,  2002 
(67  FR  66428). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Incoe  Corporation,  North 
plant,  Frankfort,  Michigem  engaged  in 
the  production  of  plastic  injection 
molds,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  However,  a 
survey  was  not  conducted  since  the 
products  produced  by  the  subject  plant 
were  shipped  to  another  affiliated 
domestic  facility.  The  company  did  not 
import  products  like  or  directly 
competitive  with  what  the  subject  plant 
produced  during  the  relevant  period. 
The  investigation  further  revealed  that 
the  dominant  factor  leading  to  the 
closure  of  the  plant  was  related  to  a  shift 
in  plant  production  to  another  domestic 
affiliated  facility. 

The  petitioner  alleges  that  the  workers 
do  not  produce  plastic  injection  molds 
as  addressed  in  the  "Negative 
Determination  Regarding  Eligibility  To 
Apply  for  Workers  Adjustment 
Assistance". 

A  review  of  the  initial  investigation 
indicates  that  the  workers  were  engaged 


in  activities  related  to  the  production  of 
plastic  injection  molding  machine 
tooling  for  injection  molding  systems 
(injection  molding  components).  The 
TAA  decision  was  based  on  the  correct 
products  produced  by  the  subject  firm. 
The  Department  inadvertently 
referenced  the  wrong  product  in  the 
decision. 

The  petitioner  further  alleges  that  a 
representative  from  the  corporate  office 
was  sent  to  a  foreign  source  to  compare 
the  manufacturing  processes  and  prices 
of  the  foreign  soiutes  products  which 
were  like  or  directly  competitive  with 
the  subject  firm's  products.  The 
petitioners  indicated  that  the  subject 
firm  exported  the  product  to  the  foreign 
source,  which  in  turn  sold  the  product 
back  to  the  subject  firm's  only  customer 
(affiliated  with  the  subject  firm)  in  the 
United  States. 

The  comparison  of  manufactxu'ing 
processes  and  price  from  a  foreign 
source  is  not  relevant  to  the  TAA 
investigation  that  was  filed  on  behalf  of 
workers  producing  plastic  injection 
molding  machine  tooling  for  injection 
molding  systems  (injection  molding 
components).  In  reference  to  the  foreign 
source  shipping  products  like  or 
directly  competitive  with  what  the 
subject  firm  produced,  the  company 
reported  no  imports  of  products  like  or 
directly  competitive  with  what  the 
subject  plant  produced  (including  the 
affiliated  customer)  during  the  relevant 
period. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  in  Washington,  DC,  this  28th  day  of 
March,  2002. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  02-9339  Filed  4-16-02;  8:45  am] 

BILLING  CODE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,417] 

Innovex,  Inc.,  Chandler,  Arizona; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  December  19,  2001, 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Innovex,  Inc.,  Chandler,  Arizona  was 
issued  on  November  27,  2001,  and  was 
published  in  the  Federal  Register  on 
December  18,  2001  (66  PR  65220). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  revealed 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974  was  not  met. 
Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  the  firm  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  firm. 

The  request  for  reconsideration  claims 
that  the  company  imported  products 
like  or  directly  competitive  with  what 
the  subject  plant  produced,  due  to  a 
partial  shift  in  plant  production  to  a 
foreign  source.  The  petitioner  provided 
a  list  of  the  subject  plant's  customers 
that  they  believe  are  now  receiving 
these  products  for  foreign  sources. 

A  review  of  data  supplied  during  the 
initial  investigation  and  clarification 
provided  by  the  company  shows  that 
over  three-quarters  of  plant  production 
of  flexible  circuits  was  shifted  to  other 
domestic  locations.  The  remaining 
production  was  shifted  to  Thailand.  The 
production  performed  in  Thailand  is 
then  distributed  to  countries  all  over  the 
world.  The  amount  of  flexible  circuits 
shipped  from  Thailand  to  the  firm's 
customers  located  in  the  United  States 
is  negligible  in  relation  to  the 


production  that  was  performed  at  the 
subject  plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  iX.  this  19th  dav  of 
March  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
IFR  Doc  02-9345  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  4510-30-11(1  * 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-40,701] 

Internet  Arena,  Portland,  Oregon; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  28,  2002,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Internet  Arena,  Portland, 
Oregon. 

The  petitioning  group  of  workers 
submitting  the  petition  has  requested 
that  the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  4th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-9342  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,119] 

Tennford  Weaving,  Sanford,  Maine; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  December  31,  2001. 
the  petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 


The  denial  notice  applicable  to  workers 
of  Tennford  Weaving.  Sanford.  Maine, 
was  issued  on  December  11.  2001.  and 
was  published  in  the  Federal  Register 
on  December  26,  2001  (66  FR  664261. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determmation 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  negative  TAA  determination 
issued  by  the  Department  on  December 
11.  2001  was  based  on  the  fact  that  the 
subject  plant's  assets  were  sold  to 
Alkahn  Labels,  Inc..  New  York.  New 
York  and  that  Alkahn  Labels.  Inc.  did 
not  import  woven  labels  during  the 
relevant  period. 

The  request  for  administrative 
reconsideration  indicates  that  Tennford 
Weaving.  Sanford.  Maine  sold  their 
assets  (machinery)  to  Alkahn  Labels, 
Inc.  The  new  owner  of  the  equipment 
then  shipped  the  machinery  to  Weston, 
West  Virginia  where  some  of  the 
machinery  was  reconfigured  for  use 
overseas  in  Hone  Kong. 

Declines  in  subject  plant  employment 
is  related  to  the  subject  plant's 
machinery'  being  sold  on  August  1   2001 
to  Alkahn  Labels,  Inc.  The  new  owner 
consolidated  their  manufacturing 
operations  by  transferring  the  subject 
plant  machinery  to  factories  located  in 
West  Virginia,  South  Carolina  and  Hong 
Kong.  The  investigation  further  revealed 
that  the  subject  plant  and  Alkahn 
Labels,  Inc.  did  not  import  woven  labels 
during  the  relevant  period. 

The  shift  of  plant  machinery  to  a 
foreign  source  does  not  meet  the 
"contributed  importantly  "  group 
eligibilitv  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended. 
To  meet  the  eligibility  requirements  of 
criterion  (3)  the  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  subject  firm  or 
appropriate  subdivision  have  to 
contribute  importantly  to  the 
separations  and  to  the  absolute  decline 
in  sales  or  production.  This  is  not  the 
case  for  the  workers  of  the  subject  firm. 

The  petitioners  in  their  request  for 
administrative  reconsideration  also 
attached  shipping  invoices  to  their 
request. 

An  examination  of  the  attached 
shipping  invoices  revealed  that  Sher 
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Woven  Label,  a  Division  of  Alkahn 
Labels,  Inc.  primarily  shipped  products 
to  foreign  sources.  One  invoice  reflects 
a  domestic  to  domestic  shipment. 
Exports  of  woven  labels  by  the  company 
do  not  meet  the  increasing  imports 
eligibility  requirements  of  section  222  of 
the  Trade  Act,  as  amended. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  11th  day  of 
March.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-9347  Filed  4-16-02;  8:45  am] 

NLLMG  COOE  4510~30-M 


DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39^31 

Unltad  States  Steel,  LLC,  Fairless  Hills, 
Pennsylvania;  Notice  of  Revised 
Determination  on  Reconsideration 

On  February  11.  2002,  the  Department 
issued  a  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

The  Department  initially  denied  TAA 
to  workers  of  United  States  Steel,  LLC. 
Fairless  Hills,  Pennsylvania,  engaged  in 
the  production  of  tin  mill  products 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  section 
222(3)  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met. 

On  reconsideration,  the  Department 
conducted  further  survey  of  the  major 
customers  of  the  subject  firm  regarding 
their  purchases  of  tin  mill  products.  The 
survey  revealed  that  major  customer 
significantly  increased  their  imports, 
while  decreasing  their  purchases  from 
the  subject  firm  during  the  relevant 
period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
tin  mill  products,  contributed 
importantly  to  the  declines  in  sales  or 


production  and  to  the  total  or  partial 
separation  of  workers  of  United  States 
Steel.  LLC,  Fairless  Hills,  Pennsylvania. 
In  accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  United  States  Steel,  LLC, 
Fairless  Hills.  Pennsylvania  engaged  in  the 
production  of  tin  mill  products  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  4,  2000  are 
eligible  to  apply  for  adjustment  assistance 
under  section  22,1  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  11th  day  of 
March  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-9337  Filed  4-15-02:  8:45  am] 

BILUNG  COOE  4ei0-3O-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[SGA/DFA  02-108] 

Grants  for  Small  Faith-Based  and 
Community-Based  Non-Profit 
Organizations 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA).  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA),  U.S. 
Department  of  Labor  (DOL)  announces 
the  availability  of  funds  to  award  a  grant 
to  "grass-roots"  organizations  or  small 
faith-based  and  community-based  non- 
profit organizations  with  the  ability  to 
connect  to  the  nation's  workforce 
development  system.  The  term 
"grassroots"  is  defined  under  the 
Eligibility  Criteria. 

This  grant  award  has  three  important 
objectives: 

•  Increase  the  number  of  faith-based 
and  community-based  organizations 
serving  as  committed  and  active 
partners  in  the  One-Stop  delivery 
system  . 

•  Expand  the  access  of  faith-based 
and  community-based  organizations' 
clients  and  customers  to  the  services 
offered  by  the  nation's  One-Stops. 

•  Identify,  document,  showcase  and 
replicate  successful  and  innovative 
instances  of  faith-  and  community-based 
involvement  in  One-Stop  delivery 
system-building. 

ETA  has  identified  $500,000  from 
funds  authorized  under  Section  171  of 
the  Workforce  Investment  Act  for  this 


competition  to  meet  the  system-building 
objectives. 

DATES:  The  closing  date  for  receipt  of 
applications  is  Monday,  May  20,  2002. 
Application  must  be  received  by  4  p.m. 
(Eastern  Standard  Time)  at  the  address 
below:  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Applications 
that  do  not  meet  the  conditions  set  forth 
in  this  notice  will  not  be  honored. 
Telefacsimile  (FAX)  applications  will 
not  be  honored.  Applicants  are  advised 
that  the  Department's  receipt  of  mail  has 
encountered  delays  because  of  mail 
screening  procedures  at  local  post 
offices. 

ADDRESSES:  Applications  must  be 
mailed  to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Ms.  Linda 
Forman,  SGA/DFA  02-108,  200 
Constitution  Avenue,  NW.,  Room  S- 
4203,  Washington,  DC  20210. 

Late  Proposals.  A  proposal  received  at 
the  designated  office  after  the  exact  time 
specified  for  receipt  will  not  be 
considered  unless  it  is  received  before 
the  award  is  made  and  it: 

•  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  day  (5th)  calendar  day  before 
the  closing  date  specified  for  receipt  of 
applications  (e.g.  cm  offer  submitted  an 
response  to  a  solicitation  requiring 
receipt  of  application  by  the  20th  of  the 
month  must  be  mailed  by  the  15th): 

•  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  deadline  date  specified 
for  receipt  of  proposals  in  this  SGA.  The 
term  "working  days"  excludes 
weekends  and  U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  an 
application  received  after  the  deadline 
date  for  the  receipt  of  proposals  sent  by 
the  U.S.  Postal  Service  registered  or 
certified  mail  is  the  U.S.  postmark  on 
the  envelope  or  wrapper  affixed  by  the 
U.S.  Postal  Service  and  on  the  original 
receipt  from  the  U.S.  Postal  Service.  The 
term  "post  marked"  means  a  printed, 
stamped,  or  otherwise  place  impression 
(exclusive  of  a  postage  meter  machine 
impression)  that  is  readily  identifiable 
without  further  action  as  having  been 
supplied  or  affixed  on  the  date  of 
mailing  by  employees  of  the  U.S.  Postal 
Service. 

Withdrawal  of  Applications. 
Applications  may  be  vvrithdrawn  by 
written  notice  or  telegram  (including 
mailgremi)  received  at  any  time  before 
an  award  is  made.  Application  may  be 
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withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identif\'  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Linda 
Forman,  Grants  Management  Specialist, 
Division  of  Federal  Assistance,  Fax 
(202)  693-3296.  This  is  not  a  toll-free 
number.  All  inquiries  should  include 
the  SGA  02-108  and  a  contact  name,  fax 
and  phone  number.  This  solicitation 
will  be  published  on  the  Internet  on  the 
Employment  and  Training 
Administration's  home  page  at  http:// 
www.doleta.gov.  Award  notifications 
will  also  be  published  on  this  home 
page. 

SUPPLEMENTARY  INFORMATION:  Through 
this  grant  award,  ETA  seeks  to  ensure 
that  an  important  Workforce  Investment 
Act  tenet — universal  access  to  the 
programs  and  services  offered  under 
WIA— is  further  rooted  in  the  customer- 
responsive  delivery  systems  already 
established  by  the  Governors,  local 
elected  officials  and  local  Workforce 
Investment  Boards.  Through  this  grant 
competition,  ETA  also  reaffirms  its 
continuing  commitment  to  those 
customer-focused  reforms  instituted  by 
State  and  local  governments  which  help 
Americans  access  the  tools  they  need  to 
manage  their  careers  through 
information  and  high  quality  services, 
and  to  help  U.S.  companies  find  skilled 
workers. 

On  January  29,  2001,  President  George 
W.  Bush  issued  Executive  Order  13198, 
creating  the  Office  for  Faith-Based  and 
Community  Initiatives  in  the  White 
House  and  centers  in  the  departments  of 
Labor,  Health  and  Human  Services 
(HHS),  Housing  and  Urban 
Development  (HUD),  Education  (ED), 
Justice  (DOJ).  President  Bush  charged 
thfi  Cabinet  centers  with  identifying 
statutory,  regulatory,  and  bureaucratic 
barriers  that  stand  in  the  way  of 
effective  faith-based  and  community 
initiatives,  and  to  ensure,  consistent 
with  the  law,  that  these  organizations 
have  equal  opportunity  to  compete  for 
federal  funding  and  other  support. 

SGA/DFA  02-108  reflects  the 
outcome  of  discussions  between  the 
Department's  Center  for  Faith-Based  and 
Community-Based  Initiatives  (CFBCI) 
and  ETA  to  provide  expanded 
opportunities  for  the  Federal-State-local 
partnerships  under  WIA  to  engage  the 
faith-based  and  community-based 
organizations  in  service  delivery,  while 
providing  additional  points  of  entry*  for 
customers  into  the  One-Stop  system. 
The  solicitation  also  reflects  the 
Administration's  interest  in  creating 


new  avenues  through  which  qualified 
"grass-roots"  organizations  can  more 
fullv  participate  under  the  Workforce 
Investment  Act  while  bringing  their 
particular  strengths  and  talents  in 
service  provision  to  the  customers.  A 
Training  and  Employment  Guidance 
Letter  (TEGL)  will  be  issued  in  April 
2002  to  state  workforce  agencies,  worker 
adjustment  liaisons,  workforce  liaisons, 
and  One-Stop  Center  system  leads.  The 
TEGL  will  request  these  principals  to 
commit  to  a  full  engagement  with  faith- 
based  and  community-based 
organizations.  The  TEGL  will  encourage 
local  workforce  boards  to  appoint 
member(s)  who  are  familiar  with  the 
FBOs/CBOs  that  provide  job  trainmg. 
soft  skills  training  and  employment 
services  in  the  labor  market,  and  work 
in  conjunction  with  the  state  workforce 
agency's  faith-based  liaison  to  share 
ideas  and  collect  promising  practices. 
The  TEGL  also  will  ask  the  state 
principals  to  collaborate  with  the  local 
workforce  investment  areas  in  creating  a 
campaign  to  educate  the  appropriate 
FBOs/CBOs  about  the  workforce 
investment  system,  One-Stop  Centers, 
available  grants-in-aid,  and  to  invite 
their  participation. 

Faith-based  and  community-based 
organizations  present  credentials  for  full 
partnership  in  our  mutual  system- 
building  endeavors.  FBOs/CBOs  are 
often  trusted  institutions  within  our 
poorest  neighborhood,  serving  the  verv* 
hardest-to-reach  constituents  in  a  cost- 
effective  manner.  FBOs/CBOs  are  home 
to  a  large  number  of  volunteers  who  not 
only  bring  the  transformational  power  of 
personal  relationships  to  the  provision 
of  social  service  but  a  sustained 
allegiance  to  the  well-being  of  their 
participants  they  serve.  Through  their 
daily  work  and  specific  programs, 
FBOs/CBOs  strive  to  achieve  some 
common  purposes  shared  with 
government — reduction  of  welfare 
dependency,  attainment  of  occupational 
skills,  entry  and  retention  of  all  our 
citizens  in  good-paying  jobs.  With 
appropriate  planning,  the  FBO/CBO 
programs  and  resources  can  be 
leveraged  into  the  workforce  investment 
strategies  already  embodied  in  State  and 
local  strategic  plans. 

This  grant  is  made  under  the 
following  authorities; 

•  The  Workforce  Investment  Act  of 
1998  (WIA  or  the  Act)  (Pub.  L.  105-220. 
29U.S.C.  2801  etseq.] 

•  WIA  Final  Rule.  20  CFR  parts  652. 
660-671  (65  FR  49294  (August  11. 
2000J): 

•  Interim  Final  Rule  implementing 
the  nondiscrimination  and  equal 
opportunity  provision  (section  188)  of 


WIA.  29  CFR  part  37  (64  FR  61692 
(November  12.  1999)): 

•  Planning  Guidance  and  Instructions 
for  Submission  of  the  Strategic  Five- 
Year  State  Plan  for  title  1  of  the 
Workforce  Investment  Act  of  1998  and 
the  Wagner-Pevser  Act  (64  FR  9402 
(February  25.  1999)) 

•  Fina'l  Unified  Plan  Planning 
Guidance  (65  FR  2464  (January  14. 

2000)) 

•  Executive  Order  13198:    Rallying 
the  Armies  of  Compassion  " 

•  "Report  on  a  Unlevel  Playing  Field: 
Barriers  to  Participation  by  Faith-Based 
and  Community  Organization  in  Federal 
.Service  Programs" 

.additional  Background  Information 

The  Workforce  Investment  Act  of 
1998  (WIA)  established  a 
comprehensive  reform  of  existing 
Federal  job  training  programs  with 
amendments  impacting  service  delivery 
under  the  Wagner-Peyser  Act,  Adult 
Education  and  Literacy  Act.  and  the 
Rehabilitation  Act.  A  number  of  other 
Federal  programs  are  also  identified  as 
required  partners  in  the  One-Stop 
delivery  system  to  provide 
comprehensive  services  for  all 
Anjericans  to  access  the  information 
and  resources  available  that  can  help  in 
the  achievement  of  their  career  goals 
The  intention  of  the  One-Stop  system  is 
to  establish  a  network  of  programs  and 
providers  in  co-located  and  integrated 
settings  that  are  accessible  for 
individuals  and  businesses  alike  in  over 
600  workforce  investment  areas 
established  throughout  the  nation. 

One  of  the  principles  of  WIA  is 
empowerment  of  local  leaders  and 
organizations  to  respond  to  community 
issues  and  needs.  Under  WIA,  state  and 
local  Workforce  Investment  Boards  are 
required  to  develop  strategies  and 
programs  that  address  the  workforce 
development  needs  of  their 
communities  and  develop  an  awareness 
of  the  range  of  worker  education, 
training  and  employment,  and  other 
services  offered  throughout  the  local 
area. 

Under  WIA.  services  are  provided  to 
adults/dislocated  workers  and  eligible  . 
youth  14-21  years  of  age.  There  are 
three  levels  of  services  for  adults/ 
dislocated  workers — core  services, 
intensive  services  and  training.  While 
these  services  are  provided  through  the 
One-stop  center.  ser%ice  providers 
(approved  by  the  local  board),  including 
contracts  with  private  non-profits  may 
provide  core  and  intensive  ser\ices 

Intensive  Services  include 
Assessment  of  skill  levels;  development 
of  an  individual  employment  plan; 
group  counseling;  individual  counsehng 
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and  career  counseling  and  planning; 
case  management;  and  shnrt-term 
prevocational  services  to  prepare 
individuals  for  iinsubsidized 
employment  or  training. 

Local  boards  are  required  to  establish 
Youth  (Councils  as  a  sub  group.  As 
authorized  by  the  Board  Chair,  the 
youth  Council  is  responsible  for 
developing  portions  of  the  local  plan 
relating  to  youth  and  recommending  the 
providers  of  youth  activities.  Most 
youth  services  are  delivered  by  entities 
that  are  competitively  awarded  a  grant 
or  contract  by  the  local  board  to  provide 
services.  An  individual  assessment  of 
skill  levels  and  service  needs  and  the 
development  of  a  youth  ser\'ice  strategy 
are  required  for  each  youth  participant. 

Elements  of  Y'outh  Progmm<  Include: 
Tutoring;  study  skills  training  and 
instruction  (leading  to  secondary  school 
completion);  summer  employment 
opportunities  directly  linked  to 
academic  and  occupational  learning; 
paid  and  unpaid  work  experience, 
occupational  skill  training:  leadership 
development  opportunities;  adult 
mentoring;  comprehensive  guidance 
and  counseling  including  career 
counseling:  and  follow-up  services. 
Further  information  on  VVIA  is 
published  at  i\'w\v.us\vorkforce.org. 

The  provided  services  under  this 
grant  would  supplement  the  services 
that  local  One-Stop  delivery  systems 
currently  provide.  The  recipient 
organizations  receiving  grant  funds  will 
partner  with  the  local  Workforce 
Investment  Boards  and  One-Stop 
operators  to  carry  out  various  services  of 
direct  benefit  to  customers.  The 
organization  would  offer,  for  example, 
"soft-skills"  training  such  as 
communications,  problem-solving,  and 
time  management  which  will  allow  the 
individual  to  function  in  a  new  work 
environment.  Other  activities  can 
include  GED  tutoring  of  at-risk  youth, 
after  school  programs  for  youth,  day 
care  for  elders,  job  loss  coun.seling, 
language  translation  services, 
"community  audits"  (a  resource  guide 
to  support  services  within  the 
community),  and  "cultural  sensitivity" 
training  programs. 

Funding  Availability 

A  total  of  5500,000  is  reserved  for 
small  private  non-profit  or  "grassroots" 
organizations  to  provide  authorized 
services  to  WIA  participants.  ETA 
expects  to  award  approximately  20  to  25 
grants  under  this  competition.  Each 
grant  award  will  range  from  $20,000  to 
$25,000  based  on  the  proposal. 


Period  of  Performance 

The  period  of  performance  is  one 
year. 

Application  Guidelines 

Eligible  Applicants 

DOL  will  consider  a  "grassroots"  or 
small  faith-based  and  community-based 
non-profit  organizations  if: 

(a)  The  organization  is  headquartered 
in  the  local  community  to  which  it 
provides  services:  and, 

(i)  Has  a  social  services  budget  of 
$300,000  or  less,  or 

(ii)  Has  6  or  fewer  full-time  equivalent 
employees. 

(d)  Local  affiliates  of  national 
organizations  are  not  considered 
■grassroots." 

(c)  The  S300,000  or  less  budget 
includes  only  that  portion  of  an 
organization's  budget  allocated  to 
providing  soc:ial  services.  It  does  not 
include  other  portions  of  the  budget 
such  as  salaries  and  expenses. 

Note:  Except  as  specifically  provided, 
DOL/ETA  acceptance  of  a  proposal  and  an 
award  of  federal  fund.s  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  the  OMB  ciniilars  require  that  an 
entity's  procurement  transa(;lion  must  be 
conducted,  as  practical,  to  provide  open  and 
free  competition.  If  a  proposal  identifies  a 
specific  entity  to  provide  the  services,  the 
DOL/ETA's  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e..  avoid  competition. 

Application  Process 

The  application  must  clearly  identify 
the  applicant  (or  the  fiscal  agent),  the 
grant  recipient  (and/or  fiscal  agent),  and 
its  capacity  to  administer  this  project. 
Applicants  must  submit  one  copy  with 
an  original  signature  and  two  additional 
copies  of  their  proposal.  The  proposal 
must  include  the  Application  for 
Federal  Assistance  (SF  424A),  signed  by 
an  authorized  representative  of  the 
organization  to  enter  into  grant 
agreement. 

This  application  must  be  double- 
spaced,  and  on  single-sided,  numbered 
pages.  There  are  four  required  sections: 
Section  I — Application  tor  Federal 

Assistance  (SF  424A): 
Section  II — Executive  Summary; 
Section  III — Statement  of  Work: 
Section  IV — Budget  Information  (SF 

424B). 

Note:  ETA  will  not  consider  applications 
that  fail  to  provide  complete  information  in 
these  four  sections. 

Format  Requirements 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 


•  Double-space  (no  more  than  three 
lines  per  vertical  inch). 

•  It  using  a  proportional  computer 
font,  use  no  smaller  than  12-point  font, 
and  an  average  character  density  no 
greater  than  10  characters  per  inch. 

Section  I —  Application  for  Federal 
Assistance — See  (SF-424A)  Form 
included  in  the  announcement  [See 
APPENDIX  "A"). 

Section  II — Execuiive  Summar\'  (not 
to  exceed  2  single-spaced  pages) 

Each  applicant  must  submit  an 
Executive  Summary  identifying  the 
following: 

•  The  appli-.ant's  capacity  to 
administer  this  project  (including 
affiliate  organizations  that  will  be  part 
of  the  grant. 

•  The  geographic  area  to  be  served 
through  this  grant  [e.g.  identifiable 
subset  of  local  workforce  investment 
areas  within  the  state). 

•  The  amount  of  funding  requested 
and  planned  period  of  performance  up 
to  one  year. 

•  Applicant  must  ensure  that 
applicant  and  constituent  organizations 
will  cooperate  and  coordinate  with  all 
entities  receiving  funding  under  the 
Workforce  Investment  Act. 

•  Timeline  for  project  activities  to  be 
undertaken  in  the  Statement  of  Work. 

Section  III — Statement  of  Work  (not  to 
exceed  3-5  double-spaced  pages) 

The  Statement  of  Work  sets  forth  a 
strategic  plan  for  the  use  of  awarded 
funds,  establishes  measurable  goals  for 
increasing  "organizational" 
participation  in  the  One-Stop  service 
delivery  system  to  more  fully  serve  the 
clientele  and  members  of  community- 
based  and  faith-based  organizations. 
Statement  of  Work  should  address  plans 
for  providing  soft-skill  training  and  core 
and  intensive  services  as  described  in 
the  announcement.  This  may  include 
any  appropriate  mix  of  services  for 
adults/dislocated  workers  and/or  youth. 
The  narrative  will  be  evaluated  in 
accordance  with  the  guidance  under 
"Review  Process  and  Evaluation 
Criteria"  in  this  announcement.  The 
following  should  be  incorporated  in  the 
Statement  of  Work: 

•  Describe  the  population  to  be 
served. 

•  Describe  the  services  and/or  soft- 
skills  training  to  be  provided. 

•  Describe  current  and/or  proposed 
involvement  with  local  Workforce 
Investment  Boards  and  One-Stop 
Centers. 

•  Describe  any  relevant  history  in 
managing  resources  through  grant 
awards  from  Federal,  State  or  units  of 
local  governments,  and/or  from  private 
organizations. 

•  Describe  objectives,  how  project 
results  will  be  measured,  and  who  will 
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be  responsible  for  providing  DOL 
financial  and  quarterly  information. 

Section  IV— Budget  Information— [See 
APPENDIX  "B") 

Note:  Administrative  Costs:  Pursuant  to  20 
CFR  667.210(b),  grantees  are  advised  that 
there  is  a  10%  limitation  on  administrative 
costs  on  funds  administered  under  this  grant. 
The  Grant  Officer  may.  however,  approve 
additional  administrative  costs,  up  to  a 
maximum  of  \5°«  of  the  total  award  amount. 
for  that  grantee  providing  adequate 
justification.  In  no  event.  ma\  administrative 
costs  exceed  15%  of  the  total  award  amount. 
The  cost  of  administration  shall  include 
those  disciplines  enumerated  in  20  CFR 
667.220(b)  and  (c). 

Review  Process  and  Evaluation  Criteria 

ETA,  CFBCI  and  other  Federal  agency 
staff  are  expected  to  serve  on  the 
technical  panel(s]  that  will  review  all 
applications  against  the  criteria  listed 
below.  The  panel  recommendations  are 
advisory.  The  ETA  grant  officer  will 
fully  consider  the  panel 
recommendations  but  take  into  account 
geographical  balance  and  other  factors 
to  ensure  the  most  advantageous  award 
of  these  funds  to  accomplish  the  system- 
building  purposes  outlined  in  the 
Summary  and  Statement  of  Work.  The 
grant  officer  may  consider  any 
information  that  comes  to  his  or  her 
attention  The  grant  officer  reserves  the 
right  to  award  without  further 
negotiation.  Each  application  will  be 
evaluated  against  the  following  rating 
criteria. 


Performance  History  With  Grants 
Management  (10  points) 

The  applicant  must  provide  a 
statement  of  its  performance  history 
with  managing  resources  under 
governmental  grants-in-aid  programs 
The  Department  will  be  evaluating 
applications  based  on  scope,  strength, 
and  record  of  achievement.  Applicant 
mav  provide  a  recent  history  of  anv 
involvement  as  a  partner  or  provider  in 
the  Workforce  Development  system. 

Strategic  Plan  (25  points) 

The  applicant  must  describe  how  it 
plans  to  use  the  investments  and 
activities  under  this  grant  to  prepare 
individuals  for  career  opportunities  and 
the  skills  needed  by  employers.  The 
applicant  must  clearly  describe  how 
unmet  customer  workforce  needs  will 
be  accomplished  and  illustrate  its 
ability  to  help  bridge  those  needs 

"Organizational"  Involvement  of  the 
One-Stop  Service  Delivery  System  (40 
points) 

The  applicant  must  describe 
thoroughly  plans  to  work  as  partners 
with  the  One-Stop  Service  Delivery 
system  to  provide  clients  with  the 
needed  skills  and  training  in 
preparation  for  entering  the  workforce 
The  applicant  should  include  plans  to 
brief  One-Stop  centers  in  the  local  area 
about  the  purpose  of  this  grant  and  the 
CFBCl/ETA  faith-  and  community-based 
initiative.  Applicant  should  include 
ideas  for  further  strengthening  these 
CBO  and  FBO  relationships  with  the 
One-Stop  delivery  system. 


Performance  Accountabilitv  (25  points) 

The  applicant  must  describe  the 
methodology  for  measuring  ^uc  cess  of 
this  project.  The  objectives  must  be 
clearlv  defined  and  the  applicant  must 
describe  how  it  will  report  the  number 
of  participants  served,  (a)  how  many 
received  emplovment.  (b)  training;  and/ 
or  services,  (ci  number  of  applicants 
that  were  refern'd  to  loi  al  One-Stop 
(  enter  after  receiving  suit  -.kill>  training. 
The  applicant  should  cicsc  ribe  how 
customers  and  the  staff  who  ser\'e  them 
are  provided  with  opportunities  for 
.suitable  access  to  One-Stop  Career 
Centers,  neighborhood  centers,  and  on- 
line web-based  applications  that 
provide  valuable  information  on 
services,  training,  lobs.  career  and  local 
labor  market  information, 

Rffxirtuii:  Requirpmt'nt 

DOL  must  receive  a  quarterlv  report 
that  addresses  scope  of  work,  progress 
under  grant,  and  financial  reporting 
Further,  a  final  report  is  required  that 
summarizes  progress,  and  accomplished 
objectives,  and  final  financial  report  that 
includes  expenditures 

Signed  in  Washington,  DC,  this  10th  day  of 
April  2002, 
lames  W  Stockton, 

(ini:-:  ()<''}i  i-r 

APPENDIX  A:  (SF)  424— Application 
Form 

APPENDIX  B:  Budget  Information  Form 

BILLING  CODE  4510-30-P 
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APPLICATION  FOR  APPENDIX  "A" 

FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


I.  TYPE  OF  SUBMISSION; 
^pplieitMit 
3  Co«HnictMii 

C  Ncn-ConnnKtiofi 


Prvappiicari«n 
C-  Coiittrocltoii 


^  ^on-Comtrictun 


I.  D\Tt  SI  B-MinXD 


J    DATE  RTC  EIV  CD  BY  STATE 


«    D  XTt  Ri  CEIVED  BY  FEDERAL  AGENCY 


Ap|»licjBt  Idmliricr 


Sritc  Applkativn  Idfatificr 


Fedenl  IdHtificr 


5.  AfPHCA.vr  P<T0RMAT10«i 


L<(ilMiB<: 


Addren  (|t*e  rify.  co«iit>.  Sliic  lod  lip  code): 


«.  EMnX>YiX  IDCNTIFICATIONM'MBeR(EIN): 


DD-nnnnnnn 


I.  TVPEOFAFfUCATION: 

CSrm 


.,  DD 


V  Rcniwa,  tmUr  Mpproprutt  Iencr1>)  •"  ^«in>: 

A.  imtnaat  Award  B.   [)ecr««M  Award  C     Incmw  D«r»b«« 

0.  Dccmae  Dvnrioi         Otkn- ifpedrv): 


10.  CATALOG  OF  FIDCRAL  DOMESTIC  ASSISTANCE  NtMBER 

nn-DDD 


12.  AREAS  AFFECTED  BY  PROJECT  (dim.  coaano.  Scaiei.  He). 


U.  PROPOSED  PROJECT: 


Eadiiig  I>ite 


Orgaaixslioaal  tmt: 


NaiM.  i«kpb«ae  naabcr  aad  Tat  naMbcr  of  tbr  pcnoa  lo  be  canta«t<d  m  aaalteri  iavolvinj 
Ihts  applkalion  (give  Mrta  code): 


In  boi)  '         ' 


7    TYPE  OF  APPUCANT:  (eatar  appropriate  letter 

A.  Stale  H    ludepcndeat  School  Dill. 

a  Co«al;  I    Stale  Coatroled  InlHiMiaii  of  fiifher  Lcanuit 

C.  Momcipa  J  ■  PrfvaleUaivernty 

D.  Townkip  K    ladiaii  Tribe 

E.  Inlemale  U  ladividia) 

F.  lalerauicipal  M.  Profit  Orfaaaatioii 

C    Special  Diftrict  N.  OclKr  (Specify): 


9  NA.ktE  OF  FEDERAL  AGENCY: 


U.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


l«.  CONGRESSIONAL  DISTRICTS  OF: 


a.    Appkcaol 


15.  ESTIMATED  Pt'NDINC: 


b.  Appiciat 


OOkt 


r.  Profnai  Incoac 


I.  TOTAL 


b.  Piajetl 


l»,  IS  APPLICATION  SLBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  IU7J  PROCESS? 


a.  ^  ES.  THIS  PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  IU72  PROCESS  FOR  REVIEW  ON 


DATE 


b.  NO        PROGRAM  IS  NOT  COVERED  BY  E.O.  I1T71 

G  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


r    ISTHE  APPUCANTOELINQlENTONA-NVFIDnULDCBT? 

~   Yea  If  "Yet,"  anach  an  exy«8lialioo.  G  No 


It.  TO  Tire  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  ALL  DATA  IN  THIS  APPLICATION/PREAPPUCATION  ARE  TRUE  *ND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
-'.LTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  TBI  APPUCA.VT  WILL  COMPLY  WfTH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Typed  Name  of  Aolliorixrd  Rcpmentadve 


d.  Sigaatarc  of  Aatborized  Repreieatame 


c  Telepboae  aaabcr 


e.  DatrSifacd 


Previaoa  EdItloM  Not  liable 


Slaadard  Fona  424  (REV  44t) 
Praoribcd  by  OMB  CrCDiar  A-l*2 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  bv  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process.  ha\e  been  gisen  ar;  opportunitN  to  review 
the  applicant's  submission. 


Item: 

1. 

2. 


10. 


Entry: 

Self-explanatory. 

Date  application  submined  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for  a 
new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIK)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  lener(s)  in 
the  space(5)  provided. 

-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding 'budget  period  for  a  project  w  ith  a 
projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

Lse  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which  assistance 
is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (eg.. 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications.  use  a 
separate  sheet  to  provide  a  summarv  description  of  the 
project. 


Item:  Entry: 

12.  List  onlv  the  largest  political  entities  affected  :eg. 

State,  counties,  cities, 

13  Self-explanator\. 

14.  List  the  applicants  Congressional  District  and  arv 

DistricUsi  atTected  b>  the  program  or  project, 

!  5.  Amount  requested  or  lo  be  contributed  during  the  fi-si 

fundingbudget  period  b>  each  contributor  Value  of 
in-kind  contributions  should  be  mcluded  on  appropriate 
lines  as  applicable  Ifthe  action  will  result  in  a  dollar 
change  to  an  existing  aware,  indicate  oriK  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplementai  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  tundirg,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Smgle  Point  of 

Contact  (SPOCl  for  Federal  F\ecuti\e  Order  \2}~:  to 
dctermme  w  hether  the  application  is  subject  to  the  State 
intergovernmental  review  process, 

i  7,  This  question  applies  to  the  applicant  organization,  net 

the  person  who  signs  as  the  authorized  representative 
Categories  of  debt  include  delinquent  audit 
disa'lowances.  loans  and  taxes 

18.  To  be  signed  b>  the  authorized  representative  of  the 

applicant,        A    cop>     of    the    governing    body's 
authorization  lor  \ou  to  sign  this  application  as  official 
representative  must  be  on  tile  in  the  applicant  s  office 
(Cenam    Federal    agencies    ma\    require    that    this 
authorization  be  submitted  as  pan  of  the  application.) 
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PART  II -BUDGET  INFORMATION         ^     "-  ^ - ' 
SECTION  A  -  Budget  Summary  by  Categories  APPENDIX  "B" 


I.  Personnel 


2.  Fringe  Benefits  (Rate 


3.  Travel 


4.  Equipment 


5.  SuppUes 


6.  Contractual 


7.  Other 


8.  Total  Direct  Cost 
(Lines  I  through  7) 


9.  Indirect  Cost  (Rate     %) 


1 0.  Training  Cost/Stipends 


1 1 .  TOTAL  Funds  Requested 
(Lines  8  through  10) 


SECTION  B  ■  Cost  Sharing/  Match  Summary  (if 

appropriate) 

(A) 

(B) 

(C) 

I .  Cash  Contribution 

2.  In- Kind  Contribution 

3.  TOTAL  Cost  Sharing  1  Match 
(Rate     %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initicd  period  of  performance  (i,e.  12  months, 

18  mondis,  etc.);  Column  B  to  record  changes  to  Column  A  (i.e.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  th«  totals  (A  plus  B). 
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SECTION  A  '  Budget  Summary  by  Categories 

1 .  Personnel:  Show  salaries  to  be  paid  for  project  personnel  m  hich  you  arc  required  to 
provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested  for  staff  tra\'el    Include  funds  to  cover  at  least 
one  trip  to  Washington.  DC  for  project  director  or  designee. 

4.  Equipment.  Indicate  the  cost  of  non-expendable  personal  property  that  has  a  useful 
life  of  more  than  one  year  with  a  per  unit  cost  of  $5. 000  or  more    .4lso  include  a  detailed 
description  of  equipment  to  be  purchased  including  price  information. 

5.  Suoolies:  Include  the  cost  of  consumable  supplies  and  materials  to  he  used  during  the 
project  period. 

6  Contractual:  Show  the  amount  to  be  used  for  (I)  procurement  contracts  (except  those 

which  belong  on  other  lines  such  as  supplies  and  equipment i   and  /2j  sub- 
contracts/grants. 

7.  Othen  Indicate  all  direct  costs  not  clearly  covered  by  lines  J  through  6  above, 
including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  I  through  7. 

9  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs  Please  include  a  copy 

of  your  negotiated  Indirect  Cost  Agreement 

10.  Training  IStloend  Cost:  (If  allowable) 

1 1 ,  Total  Federal  funds  Reauested:  Show  total  of  lines  8  through  10. 

SECTION  B  -  Cost  SharinglMatching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost 
sharing/matching  requirement.  Also  include  percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e  other  Federal  source  or  other  Son-Federal 
source. 

NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


[FR  Doc.  02-9259  Filed  4-16-02;  8;45  am] 
BILUNG  CODE  4510-30-C 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[SGA/DFA  02-106] 

Grants  for  States 

AGENCY:  Employment  and  Training 
Administration  (ETA).  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA). 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding. 
summary:  The  Employment  and 
Training  Administration  (ETA),  U.S. 
Department  of  Labor  (DOL)  announces 
the  availability  of  funds  to  be  awarded 
to  States  under  one  of  three  separate 
competitions  to  award  grants  to  (1) 
States,  (2)  intermediaries,  and  (3)  small 
faith-based  and  community-based  non- 
profit organizations.  These  awards  have 
three  important  objectives: 

•  Increase  the  number  of  faith-based 
and  community-based  organizations 
serving  as  committed  and  active 
partners  in  the  One-Stop  delivery 
system 

•  Expand  the  access  of  faith-based 
and  community-based  organizations' 
clients  and  customers  to  the  services 
offered  by  the  nation's  One-Stops 

•  Identify,  document,  showcase  and 
replicate  successful  and  innovative 
instances  of  faith-  and  community-based 
involvement  in  our  system-building. 

ETA  has  identified  $14.9  million  from 
the  FY  2001  appropriation  for  One- 
Stop/America's  Labor  Market 
Information  System  and  $500,000  from 
funds  authorized  under  Section  171  of 
the  Workforce  Investment  Act  for  these 
system-building  objectives.  A  total  of 
$9.9  million  is  available  to  be  awarded 
to  States  under  this  notice. 

DATE:  The  closing  date  for  receipt  of 
applications  is  Thursday,  May  16,  2002. 
Application  must  be  received  by  4  p.m. 
(Eastern  Standard  Time)  at  the  address 
below:  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Applications 
that  do  not  meet  the  conditions  set  forth 
in  this  notice  will  not  be  honored. 
Telefacsimile  (FAX)  applications  will 
not  be  honored.  Applicants  are  advised 
that  the  Department's  receipt  of  mail  has 
encountered  delays  because  of  mail 
screening  procedures  at  local  post 
offices. 

ADDRESSES:  Applications  must  be 
mailed  to  the  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  Division  of  Federal 


Assistance,  Attention:  B.  }ai  Johnson, 
SGA/DFA  02-106,  200  Constitution 
Avenue,  NW.,  Room  5^203, 
Washington.  DC  20210 

Hand  Delivered  Proposals.  If 
proposals  are  hand  delivered,  they  must 
be  received  at  the  designated  address  by 
4  p.m.,  Eastern  Time  on  Thursday,  May 
16.  2002.  All  overnight  mail  will  be 
considered  to  be  hand  delivered  and 
must  be  received  at  the  designated  place 
by  the  specified  closing  date  and  time. 
Telegraphed,  e-mail  and/or  fax 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  determination  of  non- 
responsive. 

Late  Proposals.  A  proposal  received  at 
the  designated  office  after  the  exact  time 
specified  for  receipt  will  not  be 
considered  unless  it  is  received  before 
the  award  is  made  and  it: 

•  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  day  (5th)  calendar  day  before 
the  closing  date  specified  for  receipt  of 
applications  (e.g.  an  offer  submitted  a 
response  to  a  solicitation  requiring 
receipt  of  application  by  the  20th  of  the 
month  must  be  mailed  by  the  15th): 

•  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  deadline  date  specified 
for  receipt  of  proposals  in  this  SGA.  The 
term  'working  days"  excludes 
weekends  and  U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  an 
application  received  after  the  deadline 
date  for  the  receipt  of  proposals  sent  by 
the  U.S.  Postal  Service  registered  or 
certified  mail  is  the  U.S.  postmark  on 
the  envelope  or  wrapper  affixed  by  the 
U.S.  Postal  Service  and  on  the  original 
receipt  from  the  U.S.  Postal  Service.  The 
term  'post  marked"  means  a  printed, 
stamped,  or  otherwise  place  impression 
(exclusive  of  a  postage  meter  machine 
impression)  that  is  readily  identifiable 
without  further  action  as  having  been 
supplied  or  affixed  on  the  date  of 
mailing  by  employees  of  the  U.S.  Postal 
Service. 

Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
an  award  is  made.  Application  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  B.  Jai 
Johnson,  Grants  Management  Specialist, 


Division  of  Federal  Assistance,  Fax 
(202)  693-2879.  This  is  not  a  toll-free 
number.  All  inquiries  should  include 
the  SGA  number  (DFA  02-106)  and  a 
contact  name,  fax  and  phone  number. 
This  solicitation  will  also  be  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Homepage  at 
http://www.doIeta.gov.  Award 
notifications  will  also  be  published  on 
this  Homepage. 

SUPPLEMENTARY  INFORMATION:  Through 
the  grants  awarded  under  these  three 
announcements,  ETA  seeks  to  ensure 
that  an  important  Workforce  Investment 
Act  tenet — universal  access  to  the 
programs  and  services  offered  under 
WIA — is  further  rooted  in  the  customer- 
responsive  delivery  systems  already 
established  by  the  Governors,  local 
elected  officials  and  local  Workforce 
Investment  Boards.  Through  these  grant 
competitions,  ETA  also  reaffirms  its 
continuing  commitment  to  those 
customer-focused  reforms  instituted  by 
State  and  local  governments  which  help 
Americans  access  the  tools  they  need  to 
manage  their  careers  through 
information  and  high  quality  services, 
and  to  help  U.S.  companies  find  skilled 
workers. 

On  January  29,  2001,  President  George 
W.  Bush  issued  Executive  Order  13198, 
creating  the  Office  for  Faith-Based  and 
Community  Initiatives  in  the  White 
House  and  centers  in  the  departments  of 
Labor,  Health  and  Human  Services 
(HHS),  Housing  and  Urban 
Development  (HUD),  Education  (ED). 
Justice  (DOJ).  President  Bush  charged 
the  Cabinet  centers  with  identifying 
statutory,  regulatory,  and  bureaucratic 
barriers  that  stand  in  the  way  of 
effective  faith-based  and  community 
initiatives,  and  to  ensure,  consistent 
with  the  law,  that  these  organizations 
have  equal  opportunity  to  compete  for 
federal  funding  and  other  support. 

These  solicitations  reflect  the 
outcome  of  discussions  between  the 
Department's  Center  for  Faith-Based  and 
Community-Based  Initiatives  (CFBCI) 
and  ETA  to  provide  expanded 
opportunities  for  the  Federal-State-local 
partnerships  under  WIA  to  engage  the 
faith-based  and  community-based 
organizations  in  service  delivery,  while 
providing  additional  points  of  entry  for 
customers  into  the  One-Stop  system. 
These  solicitations  also  reflect  the 
Administration's  interest  in  creating 
new  avenues  through  which  qualified 
grass-roots  organizations  can  more  fully 
participate  under  the  Workforce 
Investment  Act  while  bringing  their 
particular  strengths  and  talents  in 
service  provision  to  our  customers. 
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These  solicitations  also  proceed  from 
an  ETA-CFBCI  mutual  premise:  the 
involvement  of  community-based 
organizations  and  faith-based 
organizations  can  complement  and 
supplement  the  efforts  of  local 
workforce  development  systems  in 
providing  universal  access  and  serving 
the  training-,  job-  and  career-support 
needs  of  many  of  our  customers. 
Success  in  the  implementation  of  the 
Workforce  Investment  Act  is  clearly 
derived  from  the  power  of  partnerships. 
Many  community-based  organizations 
have  fullv  participated  with  distinction 
as  direct  recipients  or  as  sub-recipients 
of  Federal  resources  under  the 
Comprehensive  Employment  and 
Training  Act  (CETA)  ,  the  Job  Training 
Partnership  Act  (JTPA)  and  are 
currently  doing  so  under  WIA.  These 
solicitations  are  designed  to  bring  other 
community-based  organizations  to  the 
decision-making  and  service  delivery 
mechanisms  under  WIA. 

Faith-based  and  community-based 
organizations  present  credentials  for  full 
partnership  in  our  mutual  system- 
building  endeavors.  FBOs/CBOs  are 
often  trusted  institutions  within  our 
poorest  neighborhood,  serving  the  very 
hardest-to-reach  constituents  in  a  cost- 
effective  manner.  FBOs/CBOs  are  home 
to  a  large  number  of  volunteers  who  not 
only  bring  the  transformational  power  of 
personal  relationships  to  the  provision 
of  social  service  but  a  sustained 
allegiance  to  the  well-being  of  their 
participants  they  serve.  Through  their 
daily  work  and  specific  programs, 
FBOs/CBOs  strive  to  achieve  some 
common  purposes  shared  with 
government— reduction  of  welfare 
dependency,  attainment  of  occupational 
skills,  entry  and  retention  o;  all  our 
citizens  in  good-paying  jobs.  With 
appropriate  pleinning,  the  FBO/CBO 
programs  and  resources  can  be 
leveraged  into  the  workforce  investment 
strategies  already  embodied  in  State  and 
local  strategic  plans. 

These  three  solicitations  represent  an 
important  element  of  an  overall  strategy 
for  outreach  to  the  people  served  by  our 
nation's  community-based  organizations 
and  faith-based  organizations.  A 
Training  and  Employment  Guidance 
Letter  (TEGL)  will  be  issued  in  April 
2002  to  state  workforce  agencies,  worker 
adjustment  liaisons,  workforce  liaisons, 
and  One-Stop  Center  system  leads.  The 
TEGL  will  request  these  principals  to 
commit  to  a  full  engagement  with  faith- 
based  and  community-based 
organizations.  The  TEGL  will  encourage 
local  workforce  boards  to  appoint 
member(s)  who  are  familiar  with  the 
FBOs/CBOs  that  provide  job  training, 
soft  skills  training  and  employment 


services  in  the  labor  market,  and  work 
in  conjunction  with  the  state  workforce 
agency's  faith-based  liaison  to  share 
ideas  and  collect  promising  practices. 
The  TEGL  also  will  ask  the  state 
principals  to  collaborate  with  the  local 
workforce  investment  areas  in  creating  a 
campaign  to  educate  the  appropriate 
FBOs/CBOs  about  the  workforce 
investment  system,  One-Stop  Centers, 
available  grants-in-aid.  and  to  invite 
their  participation. 

A  total  of  $500,000  is  reserved  for 
from  small  private  non-profit 
organizations  to  provide  authorized 
services  to  WIA  participants.  ETA 
expects  to  award  approximately  20  to  25 
grants  under  this  competition. 

The  provided  senices  would 
supplement  the  services  that  local  One- 
Stop  deliver^'  systems  currently  provide. 
The  recipient  organizations  receiving 
grant  funds  will  partner  with  the  local 
Workforce  Investment  Boards  and  One- 
Stop  operators  to  carry  out  various 
services  of  direct  benefit  to  customers. 
The  sub-grantees  could  offer,  for 
example,  "soft-skills"  training  such  as 
communications,  problem-solving,  and 
time  management  which  will  allow  the 
individual  to  function  in  an 
employment  envirormient  Other  sub- 
grantee  activities  can  include  GED 
tutoring  of  at-risk  youth,  after  school 
programs  for  youth,  day  care  for  elders, 
job  loss  counseling,  language  translation 
services,  "community  audits  "  (a 
resource  guide  to  support  services 
within  the  community),  and  'cultural 
sensitivity"  training  programs. 

A  total  of  $5.0  miUion  is  reserved  for 
grants  for  eligible  intermediary 
organizations.  ETA  expects  to  award 
between  5  to  8  grants,  with  the  awards 
ranging  between  $500,000  and 
$1,000,000.  ETA  will  set  the  amount  for 
each  grant  after  reviewing  the  proposed 
activities,  and  evaluating  the  ability  of 
each  applicant  on  a  State  and  multi- 
State  basis  to  achieve  the  desired 
system-building  objectives.  Some 
intermediary  grant  recipients,  therefore, 
may  be  authorized  to  proceed  with  a 
portion — but  not  the  entirety— of  their 
presented  project  plan. 

Under  this  competition,  eligible 
"intermediaries"  include  those  non- 
profit, community,  and/or  faith-based 
organizations  with  connections  to 
grassroots  faith-based  and  community 
organizations  with  the  ability  to  connect 
those  organizations  to  the  nation's 
workforce  development  system  in  more 
than  one  service  area.  The  eligible 
intermediary  does  not  have  to  be  located 
in  more  than  one  jurisdiction  as  long  as 
their  reach  extends  beyond  one 
jurisdiction,  and  the  application 


addresses  providing  ser\uces  in  more 
than  one  jurisdiction. 

The  selected  intermediaries  under 
this  competition  will  develop  necessar\' 
infrastructure,  perform  outreach  and 
recruitment  of  community-based  and 
faith-based  organizations,  conduct 
information  dissemination  campaigns, 
and  engage  in  capacity-building  efforts 
to  establish  and  strengthen  the 
administrative  potential  of  grassroots 
organizations  to  receive  future  grants. 
These  intermediaries  will  award  and 
manage  sub-grants  to  FBOs/CBOs  for 
service  provision  in  local  workforce 
development  areas. 

Under  this  award,  the  intermediar\' 
may  issue  a  sub-grant  to  a  grassroots 
organization  which 

(a)  Is  headquartered  in  the  local 
community  to  which  it  provides 
services:  and. 

(i)  Has  a  social  services  budget  of 
$300,000  or  less,  or 

(ii)  Has  6  or  fewer  full-time  equivalent 
employees. 

The  "$300,000  or  less  "  budget 
includes  only  that  portion  of  an 
organization's  budget  allocated  to 
providing  social  services.  It  does  not 
include  other  portions  of  the  budget 
such  as  salaries  and  expenses  For 
purposes  of  this  announcement  local 
affiliates  of  national  organizations  are 
not  considered  "grassroots  "  and  would 
not  be  eligible  for  a  sub-grant  award 

The  Establishment  Clause  of  the  First 
Amendment  of  the  United  States 
Constitution  prohibits  the  govenunent 
from  directly  funding  religious  activity. 
These  grants  may  not  be  used  for 
instruction  in  religion  or  sacred 
literature,  worship,  prayer,  proselytizing 
or  other  inherently  religious  practices. 
The  services  provided  under  these 
grants  must  be  secular  and  non- 
ideological  Grant  or  sub-grant 
recipients,  therefore,  may  not  and  will 
not  be  defined  by  reference  to  religion 
Neutral,  secular  criteria  that  neither 
favor  nor  disfavor  religion  must  be 
employed  in  their  selection.  In  addition, 
under  the  WL^  and  DOL  regulations 
implementing  the  Workforce  Investment 
Act,  a  recipient  may  not  employ  or  train 
a  participant  in  sectarian  activities,  or 
permit  participants  to  construct, 
operate,  or  maintain  any  part  of  a 
facility  that  is  primarily  used  or  devoted 
to  sectarian  instruction  or  worship 
Under  WIA.  no  individual  shall  be 
Excluded  from  participation  in,  denied 
the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  the  administration  uf  or 
in  connection  with,  any  such  program 
or  activity  because  of  race,  color, 
religion,  sex  (except  as  otherwise 
permitted  under  title  IX  of  the 
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Education  Amendments  of  1972). 
national  origin,  age.  disability,  or 
political  affiliation  or  belief. 

Through  these  grants,  the  Department 
expects  to  assist  the  State,  local  partners 
and  new  intermediaries  in  reaching  out 
to  additional  customers  who  would 
otherwise  not  be  served  by  the  publicly- 
funded  workforce  development  system. 
The  Department  views  these 
investments  as  instrumental  in 
supporting  and  broadening  partnerships 
which  will  strengthen  One-Stop  service 
delivery. 

These  grants  are  made  under  the 
following  authorities: 

•  The  Workforce  Investment  Act  of 
1998  (WIA  or  the  Act)  (Public  Law  105- 
220.  29  U.S. C.  2801  et  seq.) 

•  WIA  Final  Rule.  20  CFR  parts  652, 
660-671  (65  FR  49294  (August  11, 
2000)); 

•  Interim  Final  Rule  implementing 
the  nondiscrimination  and  equal 
opportunitv  provision  (section  188)  of 
WIA.  29  CFR  part  37  (64  FR  61692 
(November  12,  1999)); 

•  Planning  Guidance  and  Instructions 
for  Submission  of  the  Strategic  Five- 
Year  State  Plan  for  title  I  of  the 
Workforce  Investment  Act  of  1998  and 
the  Wagner-Pevser  Act  (64  FR  9402 
(February  25.  1999)) 

•  Final  Unified  Plan  Planning 
Guidance  (65  FR  2464  (Januarv  14, 
2000)) 

•  Executive  Order  13198;  "Rallying 
the  Armies  of  Compassion" 

•  "Report  on  a  Unlevel  Playing  Field: 
Barriers  to  Participation  by  Faith-Based 
and  Community  Organization  in  Federal 
Service  Programs" 

Period  of  Performance:  The  period  of 
performance  is  one  year. 

Application  of  Guidelines 

Eligible  Applicants 

All  states.  District  of  Columbia,  Puerto 
Rico,  and  Virgin  Islands  are  eligible  to 
apply  for  these  grants. 

Note:  Except  as  specifically  provided. 
DOL/ET.\  acceptance  of  a  proposal  and  an 
award  ni  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and  'or  procedures.  For 
example,  the  OMB  circruiars  require  that  an 
entity's  procurement  procedures  must 
require  that  all  procurement  transactions 
must  rie  conducted,  as  practical,  to  provide 
open  and  free  c;ompetition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL/ETA's  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  avoid 
competition. 

Application  Process 

The  application  must  clearly  identify 
the  applicant  (or  the  fiscal  agent),  the 


grant  recipient  (and/or  fiscal  agent),  and 
its  capacity  to  administer  this  project. 
Applicants  must  submit  one  copy  with 
an  original  signature  and  two  additional 
copies  of  their  proposal.  The  proposal 
must  contain  the  Standard  Form  (SF) 
424,  Application  for  Federal  Assistance, 
signed  by  the  Governor  or  the 
individual  designated  in  the  State 
Workforce  Investment  Act  Strategic 
Plan. 

The  application's  Statement  of  Work 
must  be  double-spaced,  and  on  single- 
sided,  numbered  pages.  A  font  size  of  at 
least  twelve  (12)  pitch  is  required 
throughout. 

There  are  three  required  sections; 

Section  I — Application  for  Federal  Assistance 

(SF  424A) 
Section  11 — Statement  of  Work, 
Section  ill— Budget  information  (SF  424B) 

ETA  will  not  consider  applications 
that  fail  to  provide  complete 
information  in  these  three  sections. 

Section  I  — Application  for  Federal 
Assistance  (SF  424A) 

(See  Attachment  "A") 

Section  II  — Statement  of  Work  (not  to 
exceed  15  pages) 

The  Statement  of  Work  sets  forth  a 
strategic  context  for  the  use  of  these 
funds,  establishes  measurable  goals  for 
increasing  "organizational" 
participation,  and  documents  those 
sustainable  State  and  local  partner 
actions  to  more  fully  serve  the  clientele 
and  members  of  community-based  and 
faith-based  organizations.  The  narrative 
in  Section  II  will  be  evaluated  in 
accordance  with  the  guidance  under 
"Review  Process  and  Evaluation 
Criteria"  contained  in  this 
announcement. 

Section  III  — Budget  Information  (SF- 
424B) 

(See  Attachment  "B") 
JVote;  Administrative  Costs 

Pursuant  to  20  CFR  667.210(b), 
grantees  are  advised  that  there  is  a  10% 
limitation  on  administrative  costs  on 
funds  administered  under  this  grant. 
The  Grant  Officer  may,  however, 
approve  additional  administrative  costs, 
up  to  a  maximum  of  15%  of  the  total 
award  amount,  for  that  grantee 
providing  adequate  justification.  In  no 
event,  may  administrative  costs  exceed 
15%  of  the  total  award  amount.  The  cost 
of  administration  shall  include  those 
disciplines  enumerated  in  20  CFR 
667.220(b)  and  (c). 


Section  IV — Review  Process  and 
Evaluation  Criteria 

(Note:  Please  follow  the  evaluation 
criteria  when  w'riting  and  assembling 
vour  proposal.)  ETA,  CFBCl  and  other 
Federal  agency  staff  are  expected  to 
serve  on  the  technical  pancl(s)  that  will 
review  all  applications  against  the 
criteria  listed  below.  The  panel 
recommendations  are  advisory.  The 
ETA  grant  officer  will  fully  consider  the 
panel  recommendations  but  take  into 
account  geographic  balance  and  other 
factors  to  ensure  the  most  advantageous 
award  of  these  funds  to  accomplish  the 
system-building  purposes  outlined  in 
the  Summary  and  Statement  of  Work. 
The  grant  officer  may  consider  any 
information  that  comes  to  his  or  her 
attention.  The  grant  officer  reserves  the 
right  to  award  without  further 
negotiation. 

Each  application  will  be  evaluated 
against  the  following  rating  criteria. 

Strategic  Context  (10  points) 

The  State  application  must  relate  the 
investments  and  activities  under  this 
grant  to  the  workforce  development 
vision,  goals  and  objectives  reflected  in 
its  current  WIA  Strategic  Plan.  The 
application  should  clearly  establish  a 
link  between  unmet  customer  service 
needs  and  the  ability  of  community- 
based  and  faith-based  organizations  to 
help  bridge  those  needs.  (5  points) 

The  application  in  this  section  and  in 
its  entirety  should  evidence  the 
capability  to  document  successful 
instances  of  faith-based  and  community- 
based  organization  involvement  (both 
existing  as  well  as  those  made  possible 
through  this  grant).  Describe  how  these 
examples  can  be  successfully 
transferred  and  replicated  consistent 
with  the  Federal-state-local  emphasis  on 
"promising  practices."  Describe  how 
this  investment  would  fit  with  other 
Federally  funded  initiatives  which 
engage  the  CBOs/FBOs.  (5  points) 

Community-Based  and  Faith-Based 
"Organizational"  Involvement  (50 
points) 

Describe  State  plans  to  conduct 
outreach  to  community-based 
organizations  and  faith-based 
organizations  to  seek  their  new  (or 
enlarged)  participation  in  the  One-Stop 
delivery  system.  Identify  the 
stakeholders  and  principals  in  the  State 
and  local  workforce  development 
systems  who  will  contribute  to  the 
outreach  and  evaluation  responsibilities 
identified  in  these  plans.  Summarize  the 
innovative  approaches  that  will  be  used 
in  working  with  grassroots  organizations 
to  catalogue  the  full  range  of  community 
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ser\'ic;ps  that  aro  a\ailable  for  tliose 
served  by  the  workforce  in\(\stment 
system.  (10  points) 

Describe  the'formal  State  evaluation 
criteria  for  measuring  the  success  of 
engagement  with  the  grass-roots 
organizations  under  this  grant,  IDocrihe 
how  these  criteria  will  b(>  developed 
through  consultation  with  Qne-Stop 
operator(s).  State  and  local  hoardls).  (lo 
points) 

Describe  "levi^raging  opportunities": 
i.e..  how  these  grant  funds  can  h'verage 
(and  can  also  be  leveraged)  with 
financial  and  non-financial  resources 
proxided  by  the  communitv-based  and 
faith-based  organizations  in  service  of 
the  workforce  preparation  needs  oi  each 
community.  (10  points) 

Outline  how  State  and  loc;al 
governance  will  "add  the  voice"  of 
c;ommunity-based  and  faith-based 
organizations  (indix'idually  or  within 
coalitions)  in  future  board-based 
strategic  planning.  (10  points) 

Describe  how  the  applicant  will 
ensure  that  signatories  to  the 
"memorandum(aj  of  understanding"  in 
each  local  area  of  the  State  are 
thoroughly  briefed  on  the  purposes  of 
the  CFBCI/ETA  faith-  and  communitv- 
based  initiati\"e  and  thv  purposes  of 


these  grants-in-aid.  Describe  how  local. 
partner  suggestions  and  ideas  for  furthci 
strengthening  these  ("BO  and  FBO 
relationships  with  the  workf(jrce 
de\'(dopment  system  ha\e  been 
incorporated  into  this  application.  (10 
[lomts) 

PnividinQ  "I  'mvf-rsdi  A(  r  f^ss"  to 
W'nrkfnrcf  //nes/;jie;!r  Ai  1  Smices  140 

Describe  ho;\-  tiie  grant  Juiuls  will  he 
used  to  expand  tlie  opportunlt^  of 
individuals  serx'cd  h\  the  (  oniiminit\  - 
based  organizations  and  faith-!)<is..il 
organizations  to  leirn  about  anci  gain 
access  to  the  ser\i(  (>s  offered  b\'  the 
(hie-Stop  d(ili\(T\  s\steni  within  the 
State.  Describe  plans  to  sustain  tiie 
increased  access  of  individuals  ser\  ed 
by  CBOs  and  FBOs  bevond  th.'  trrm  of 
this  grant.  (20  points] 

Describe  how  customi-r-  .nui  tlie  st,,if 
who  serve  them  are  pro\ided  with 
suitable  access  to  the  web-based,  State- 
developed  applications  and  websites 
whic:h  provide  valuable  information  on 
services,  training.  jo!)s,  career  and  the 
local  labor  markets  as  well  as  those 
elec:tronic  tools  contained  within 
Americ:a's  Labor  Market  Information 
S\"st(Mn  and  .America'^  Career  kit 


(America's  lob  Bank,  America's  Career 
InfoNet.  0-\I:T.  and  Workforce  Tools 
of  the  Tradej.  Describe  the  training  and 
tutormg  support  that  will  be  provided 
on  these  electronic  tools.  Summarize 
how  the  CBOs/FBOs  and  the 
individuals  they  serve  will  gain 
knowdedge  about  the  Federal  Bonding 
Program  and  Work  Opportunitv  Tax 
Credit  programs.  (20  points) 

Reporting  Requirement 

The  grantee  must  submit  quarterly 
narrative  progress  and  financial  reports. 
The  grantee  must  also  prepare  and 
submit  a  final  n^port  summarizing  all 
accomplishments  under  the  grant.  The 
format  of  all  reports  and  submission 
instructions  will  be  contained  in  the 
grant  document. 

.Signed  in  Washington.  DC.  this  10th  day  of 

\:    ■'   2002. 

liimes  VV.  Stockton, 
Grant  Officer. 

.Appendix  A:  (SF)  424 — .Appln  ation 
Form 

Appendix  B:  (Budget  Information  Form) 

BILLING  CODE  753f^-C^-W 
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APPLICATION  FOR  APPENDIX  "A" 

FEDERAL  ASSISTANCE 


OMB  Approvtl  No.  0348-O043 


1   rvrroF  sLBMissiON 

CcnMrvction 
..]  \oo-C»njlr»cboii 


PreapQiKauoH 
CiMHtnKdgii 


■  NwvC  wmmction 


OATT  SI  8MITTEB 


)     OATt   RirmFDB>  SI«TE 


4    DATI  MCEIvrn  BY  FEDERAL  ACEMCV 


AppbcaBt  Idcalifier 


Sutc  Applicilkm  IdntirNr 


Fcdcnl  liknnritr 


5.  APPLICANT  INFORM*  nON 


Lei^l  Name: 


Addmi  (five  al>.  ct)u»tv.  Sl»le  Mod  np  cod«t: 


t  EMPLOYM  IDENTIFICATION  NUMBER  (UN  I 


nn-DDnDDDn 


t.  TYPE  OF  AfPUCATION 

ON«r 


DD 


If  Rrriltol.  t»m  ipproijnitt  kttcro)  la  boMoP: 

A.   lacrme  Awird  ■.   Dwrtau  A.ird  C     UctMK  Diralio. 


D.   DccraK  D«r>li«i         Oikcr  opcoM: 


Id.  CATALOG  Of  reOIRAL  DOMISTIC  ASSISTANCE  NIMBER: 

DD-nnn 


12.  AR£AS  AFFtCTtD  BY  PROJECT  (atiet.  cou«ti*^.  S*iif».  He.) 


Organizalioiial  Unit: 


N.njr.  tHephoB*  M«b«r  and  fai  manber  of  ibe  person  to  be  ceiitcled  oi  •«mn  iDV»*viot 
this  ipplicjttM  (give  im  code): 


D 


-  TY  PE  OF  APPLICANT:  (emir  •ppflprau  kttcr  ii  boi) 

A  S<iK  H    Indcpndnl  Sckwl  DM. 

>.  Cxnn  I     State  CeatralM  lauitalion  of  Hi(tltr  Ulrniag 

C  Maaicipa  J  .  Privale  taivenity 

D.  Twiukip  K    ladiaa  Tribe 

C  latentatc  L  IndJvidHal 

f  hitrraiunidpal  M.  Prafu  Orttaiialioa 

C.  Special  Diitricl  N.  0«k«r  (Specify):  ____ 


9  NAME  or  FEDERAL  AGENCY: 


DESCRIPTIVI  TITLE  OF  APPLICANTS  PROJECT: 


11  PROPOSED  PROJECT 


Cadiaf  Dale 


U    CONGRESSIONAL  DISTRICT?  OF: 


15.  ESTIMATED  FliNDINC: 


b.  AppkcaK 


c  Other 


f.  Pr«(raa  iacaiae 


J.  TOTAL 


b.  Prajeet 


16    IS  APPLICATION  SUBJECT  TO  REVTtW  BY  STATE  EXICITIVE  ORDER  12372  PROCESS? 

t  YES    THIS  PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXCCimVE  ORDER  1237J  PROCESS  FOR  REVttW  ON 

DAn:_ 

b    NO.  C  PROGRAM  IS  NOT  COVXRED  BY  E.O.  IU72 

D  OR  PROGRAM  HAS  NOT  tOK  SELECTED  BY  STATE  FOR  REVIEW 


1?    IS  THE  APPLICANT  DFXINQUENT  ON  ANY  FEDERAL  DEBT? 

3  Yo  ir  "Yc^"  Mtaih  10  cxpI»»aliom.  3  Na 


...  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BCUEF.  AU.  DATA  IN  THIS  ^'^^^^^^'"^^""'i'^J^l^^l'^'^^^^^^^^^,  ^^m'^l'^^KA^''*,! 
AUTHORKED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARI 


1.  Typed  Nine  if  Aitbomed  Repraentativc 


d.  SigBitart  af  Aalhorncd  RepreuflUtive 


c  Tdcptaone  aamber 


e.  Date  Sifned 


Previous  Edinmi  Not  lltable 


Sundard  Ferai  424  (REV  4-U) 
PreKribed  by  OMB  Circalar  A-III2' 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submined  for  Federal  assisiance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  vshich  ave  established  a  reviev\  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process.  ha\e  been  given  anopportunir*  tore\!eu 
the  applicant's  submission. 


Item:  Entry: 

1 .  Self-explanatory, 

2.  Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable) 

4  If  this  application  is  to  continue  or  revise  an  existing 

award,  enter  present  Federal  identifier  number.  If  for  a 
new  project,  leave  blank 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EfN)  as 
assigned  by  the  Internal  Revenue  Service, 

7.  Enter  the  appropriate  letter  in  the  space  provided, 

8.  Check  appropriate  box  and  enter  appropriate  letters)  in 
the  space(s)  provided. 

-  "New "  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding, "budget  period  for  a  project  w  ith  a 
projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which  assistance 
is  required. 


Item:  Entry: 

12.  List  only  the  largest  political  en;itiei>  affected  (e.g.. 
State,  counties,  cities 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional  District  and  any 
District! s)  affected  bv  the  program  or  protect. 

15.  Amount  requested  or  to  be  t.onn-ibuted  during  the  first 
funding  budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  doliar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  i;?''2  to 
determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process 

1 7.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative 
Categories  of  debt  include  delinquent  -■■''•• 
disallowances,  loans  and  taxes. 


audit 


To  be  signed  bv  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  bod\s 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office 
(Certain  Federal  agencies  mav  require  that  this 
authorization  be  submitted  as  pan  of  the  application  ) 


11.  Enter  a  brief  descriptive  title  of  the  project.   If  more 

than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g. 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications.  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 
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PART  II -BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


APPENDIX  "B" 


(A) 

(B) 

^ 

1.  Personnel 

$ 

2.  Fringe  Benefits  (Rate          ) 

3.  Travel 

_ 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 

8.  Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate     %) 

10.  Training  Cost/Stiperuis 

II.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B  -  Cost  Sharing/  Match  Summary  (if  appropriate) 

(A) 


I .  Cash  Contribution 


2.  In-Kind  Contribution 


3.  TOTAL  Cost  Sharing  /  Match 
(Rate     %) 


m. 


J£L 


NOTE:  Vse  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (i.e.  12  "JOTiths, 

18  months,  etc.);  Column  B  to  record  changes  to  Column  A  (i.e.  requests  for  additional  funds 
line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 


or 
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SECTION  A  •  Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for  project  personnel  -n  hich  i  on  are  rt  quired  to 
provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits 

3.  Travel:  Indicate  the  amount  requested  for  staff  travel    Include  fimds  to  cover  at  least 
one  trip  to  Washington,  DC  for  project  director  or  designee. 

4-  Equipment   Indicate  the  cost  of  non-expendable  personal  property  that  has  a  useful 

life  of  more  than  one  year  with  a  per  unit  cost  of  $5. 000  or  more    .4 1  so  include  a  detailed 
description  of  equipment  to  be  purchased  including  price  information 

5.  Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  he  used  during  the 
project  period. 

6.  Contractual:  Show  the  amount  to  he  used  for  1 1)  procurement  contracts  'except  those 
which  belong  on  other  lines  such  as  supplies  and  equipment i   and  il,  sub- 
contracts/grants. 

7.  Othen  Indicate  all  direct  costs  not  clearly  covered  by  lines  J  through  6  above, 
including  consultants 

8.  Total.  Direct  Costs:  Add  lines  I  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs  Please  include  a  copy 
of  your  negotiated  Indirect  Cost  Agreement 


W. 


Training  IStipend  Cost:  {If  allowable) 


1 1 .       Total  Federal  funds  Requested:  Show  total  of  lines  8  through  1 0. 
SECTION  B  •  Cost  SharinglMatching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost 
sharing/matching  requirement.  Also  include  percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e.  other  Federal  source  or  other  Son-Federal 
source 


NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 
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[FR  Doc.  02-9260  Filed  4-16-02;  8:45  am) 

BiLUNG  COOE  4510-30-C 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[SGA/DFA  02-107] 
Grants  for  Intermediaries 

agency:  Employment  and  Training 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA).  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA).  U.S. 
Department  of  Labor  (DOL)  announces 
the  availability  of  funds  under  three 
separate  competitions  to  award  grants 
(1)  States.  (2)  intermediaries,  and  (3) 
small  private  non-profit  organizations. 
Under  these  competitions,  eligible 
"intermediaries"  are  defined  as  those 
non-profit,  community,  and/or  faith- 
based  organizations  with  connections  to 
grassroots  faith-based  and  community 
organizations  with  the  ability  to  connect 
those  organizations  to  the  nation's 
workforce  development  system  in  more 
than  one  service  area.  The  eligible 
intermediary  does  not  have  to  be  located 
in  more  than  one  jurisdiction  as  long  as 
their  reach  extends  beyond  one 
jurisdiction,  and  the  application 
addresses  providing  services  in  more 
than  one  jurisdiction. 

These  awards  have  three  important 
objectives: 

•  Increase  the  number  of  faith-based 
and  community-based  organizations 
serving  as  committed  and  active 
partners  in  the  One-Stop  delivery 
system 

•  Expand  the  access  of  faith-based 
and  community-based  organizations' 
clients  and  customers  to  the  services 
offered  by  the  nation's  One-Stops 

•  Identify,  document,  showcase  and 
replicate  successful  instances  of  faith- 
and  community-based  involvement  in 
our  system-building. 

ETA  has  identified  S14.9  million  from 
the  FY  2001  appropriation  for  One- 
Stop/America's  Labor  Market 
Information  System  and  S500.000  from 
funds  authorized  under  Section  171  of 
the  Workforce  Investment  Act  for  these 
system-building  objectives.  A  total  of 
$5.0  million  is  available  for  this 
intermediary  competition. 
DATES:  The  closing  date  for  receipt  of 
applications  is  Friday,  May  17.  2002. 
Applications  must  be  received  by  4  p.m. 


(Eastern  Standard  Time)  at  the  address 
below:  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Applications 
that  do  not  meet  the  conditions  set  forth 
in  this  notice  will  not  be  honored. 
Telefacsimile  (FAX)  applications  will 
not  be  honored.  Applicants  are  advised 
that  the  Department's  receipt  of  mail  has 
encountered  delays  because  of  mail 
screening  procedures  at  local  post 
offices. 

ADDRESSES:  Applications  must  be 
mailed  to:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration.  Division  of  Federal 
Assistance,  Attention:  Denise  Roach, 
Reference:  SGA/DFA  02-107,  200 
Constitution  Avenue,  NW.,  Room  S- 
4203.  Washington,  DC  20210. 

Hand  Delivered  Proposals.  If 
proposals  are  hand  delivered,  they  must 
be  received  at  the  designated  address  by 
4  p.m..  Eastern  Time  on  Friday.  May  17. 
2002.  All  overnight  mail  will  be 
considered  to  be  hand  delivered  and 
must  be  received  at  the  designated  place 
by  the  specified  closing  date  and  time. 
Telegraphed,  e-mail  and/or  fax 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  determination  of  non- 
responsive. 

Late  Proposals.  A  proposal  received  at 
the  designated  office  after  the  exact  time 
specified  for  receipt  will  not  be 
considered  unless  it  is  received  before 
the  award  is  made  and  it: 

•  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  day  (5th)  calendar  day  before 
the  closing  date  specified  for  receipt  of 
applications  (e.g.  an  offer  submitted  an 
response  to  a  solicitation  requiring 
receipt  of  application  by  the  20th  of  the 
month  must  be  mailed  by  the  15th): 

•  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  deadline  date  specified 
for  receipt  of  proposals  in  this  SGA.  The 
term  "working  days"  excludes 
weekends  and  U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  an 
application  received  after  the  deadline 
date  for  the  receipt  of  proposals  sent  by 
the  U.S.  Postal  Service  registered  or 
certified  mail  is  the  U.S.  postmark  on 
the  envelope  or  wrapper  affixed  by  the 
U.S.  Postal  Service  and  on  the  original 
receipt  ft-om  the  U.S.  Postal  Service.  The 
term  "post  marked"  means  a.printed, 
stamped,  or  otherwise  place  impression 
(exclusive  of  a  postage  meter  machine 
impression)  that  is  readily  identifiable 
without  further  action  as  having  been 


supplied  or  affixed  on  the  date  of 
mailing  by  employees  of  the  U.S.  Postal 
Service. 

Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
an  award  is  made.  Application  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identify  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Denise 
Roach,  Grants  Management  Specialist, 
Division  of  Federal  Assistance  at  (202) 
693-2879  (This  is  not  a  toll  free- 
number).  All  inquiries  should  include 
the  SGA/DFA  02-107  and  a  contact 
name,  fax  and  phone  number.  This 
solicitation  will  be  also  published  on 
the  Internet,  on  the  Employment  and 
Training  Administration  (ETA)  home 
page  at  http://www.doleta.gov  and 
www.usworkforce.org.  Award 
notifications  will  also  be  announced  on 
these  two  Web  pages. 
SUPPLEMENTARY  INFORMATION:  The 
Workforce  Investment  Act  of  1998 
(WIA)  established  a  comprehensive 
reform  of  existing  Federal  job  training 
programs  with  amendments  impacting 
service  delivery  under  the  Wagner- 
Peyser  Act,  Adult  Education  and 
Literacy  Act,  and  the  Rehabilitation  Act. 
A  number  of  other  Federal  programs  are 
also  identified  as  required  partners  in 
the  One-Stop  delivery  system  to  provide 
comprehensive  services  for  all 
Americans  to  access  the  information 
and  resources  available  that  can  help  in 
the  achievement  of  their  career  goals. 
The  intention  of  the  One-Stop  system  is 
to  establish  a  network  of  programs  and 
providers  in  co-located  and  integrated 
settings  that  are  accessible  for 
individuals  and  businesses  alike  in 
approximately  600  workforce 
investment  areas  established  throughout 
the  nation. 

WIA  established  State  and  Local 
Workforce  Investment  Boards  focused 
on  strategic  planning,  policy 
development,  and  oversight  of  the 
workforce  investment  system,  and 
accorded  significant  authority  to  the 
nation's  Governors  and  local  chief 
elected  officials  to  further  implement 
innovative  and  comprehensive  delivery 
systems.  The  vision,  goals  and 
objectives  for  workforce  development 
under  the  WIA  decentralized  system  are 
fully  described  in  the  State  strategic 
plan  required  under  section  112  of  the 
legislation.  This  State  strategic 
workforce  investment  plan — and  the 
operational  experience  gained  by  all  the 
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partners  to  date  in  implementing  the 
WIA-instituted  reforms — help  identify 
the  important  "unmet  needs"  and  latent 
opportunities  to  expand  access  to  One- 
Stop  by  all  the  population  segments 
within  the  local  labor  market. 

Through  these  grants  awards.  ETA 
seeks  to  ensure  that  an  important 
Workforce  Investment  Act  tenet — 
universal  access  to  the  programs  and 
services  offered  under  WIA — is  further 
rooted  in  the  customer-responsive 
deliver}'  systems  already  established  by 
the  Governors,  local  elected  officials 
and  local  Workforce  Investment  Boards. 
Through  these  grant  competitions,  ETA 
also  reaffirms  its  continuing 
commitment  to  those  customer-focused 
reforms  instituted  by  State  and  local 
governments  which  help  Americans 
access  the  tools  they  need  to  manage 
their  careers  through  information  and 
high  quality  services,  and  to  help  U.S. 
companies  find  skilled  workers. 

On  January  29,  2001,  President  George 
W.  Bush  issued  Executive  Order  13198. 
creating  the  Office  for  Faith-Based  and 
Community  Initiatives  in  the  White 
House  and  centers  in  the  departments  of 
Labor,  Health  and  Human  Services 
(HHS),  Housing  and  Urban 
Development  (HUD),  Education  (ED), 
Justice  (DOJ).  President  Bush  charged 
the  Cabinet  centers  with  identifying 
statutory,  regulatory,  and  bureaucratic 
barriers  that  stand  in  the  way  of 
effective  faith-based  and  community 
initiatives,  and  to  ensure,  consistent 
with  the  law,  that  these  organizations 
have  equal  opportunity  to  compete  for 
federal  funding  and  other  support. 

These  solicitations  reflect  the 
outcome  of  discussions  between  the 
Department's  Center  for  Faith-Based  and 
Community-Based  Initiatives  (CFBCI) 
and  ETA  to  provide  expanded 
opportunities  for  the  Federal-State-local 
partnerships  under  WIA  to  engage  the 
faith-based  and  community-based 
organizations  in  service  delivery,  while 
providing  additional  points  of  entry  for 
customers  into  the  One-Stop  system. 
These  solicitations  also  reflect  the 
Administration's  interest  in  creating 
new  avenues  through  which  qualified 
grass-roots  organizations  can  more  fully 
participate  under  the  Workforce 
Investment  Act  while  bringing  their 
particular  strengths  and  talents  in 
service  provision  to  our  customers. 

These  solicitations  also  proceed  from 
an  ETA-CFBCI  mutual  premise:  the 
involvement  of  community-based 
organizations  and  faith-based 
organizations  can  complement  and 
supplement  the  efforts  of  local 
workforce  development  systems  in 
providing  universal  access  and  serving 
the  training-,  job-  and  career-support 


needs  of  many  of  our  customers. 
Success  in  the  implementation  of  the 
Workforce  Investment  Act  is  clearly 
derived  from  the  power  of  partnerships. 
Many  community-based  organizations 
have  fully  participated  with  distinction 
as  direct  recipients  or  as  sub-recipients 
of  Federal  resources  under  the 
Comprehensive  Employment  and 
Training  Act  (CETA)  .  the  Job  Training 
Partnership  Act  (JTPA)  and  are 
currently  doing  so  under  WIA.  These 
solicitations  are  designed  to  bring  other 
community-based  organizations  to  the 
decision-making  and  service  delivery 
mechanisms  under  WIA. 

Faith-based  and  community-based 
organizations  present  credentials  for  full 
partnership  in  our  mutual  system- 
building  endeavors.  FBOs/CBOs  are 
often  trusted  institutions  within  our 
poorest  neighborhood,  serving  the  very 
hardest-to-reach  constituents  in  a  cost- 
effective  manner.  FBOs/CBOs  are  home 
to  a  large  number  of  volunteers  who  not 
only  bring  the  transformational  power  of 
personal  relationships  to  the  provision 
of  social  service  but  a  sustained 
allegiance  to  the  well-being  of  their 
participants  they  ser\'e.  Through  their 
daily  work  and  specific  programs, 
FBOs/CBOs  strive  to  achieve  some 
common  purposes  shared  with 
government — reduction  of  welfare 
dependency,  attainment  of  occupational 
skills,  entry  and  retention  of  all  our 
citizens  in  good-paying  jobs.  With 
appropriate  planning,  the  FBO/CBO 
programs  and  resources  can  be 
leveraged  into  the  workforce  investment 
strategies  already  embodied  in  State  and 
local  strategic  plans. 

These  three  solicitations  represent  an 
important  element  of  an  overall  strategy 
for  outreach  to  the  people  served  by  our 
nation's  community-based  organizations 
and  faith-based  orgamizations.  A 
Training  and  Employment  Guidance 
Letter  (TEGL)  will  be  issued  in  April 
2002  to  state  workforce  agencies,  worker 
adjustment  liaisons,  workforce  liaisons, 
and  One-Stop  Center  system  leads.  The 
TEGL  will  request  these  principals  to 
commit  to  a  full  engagement  with  faith- 
based  and  community-based 
organizations.  The  TEGL  will  encourage 
local  workforce  boards  to  appoint 
member(s)  who  are  familiar  with  the 
FBOs/CBOs  that  provide  job  training, 
soft  skills  training  and  employment 
services  in  the  labor  market,  and  work 
in  conjunction  with  the  state  workforce 
agency's  faith-based  liaison  to  share 
ideas  and  collect  promising  practices. 
The  TEGL  also  will  ask  the  state 
principals  to  collaborate  with  the  local 
workforce  investment  areas  in  creating  a 
campaign  to  educate  the  appropriate 
FBOs/CBOs  about  the  workforce 


investment  system.  One-Stop  Centers, 
available  grants-in-aid.  and  to  mvite 
their  participation. 

A  total  of  S9.9  million  is  reserved  for 
State  grants.  ETA  expects  to  award  5  to 
10  grants  under  this  competition.  The 
selected  States  under  this  competition 
will  work  toward  increasing  the  number 
of  community-  and  faith-based 
organizations  as  partners  in  the  One- 
Stop  deliver)'  system.  These  states  will 
seek  to  increase  the  access  of  those 
served  by  the  community-  and  faith- 
based  organizations  to  the  many 
services  offered  by  the  One-Stops.  The 
selected  States  will  also  share 
responsibility  for  identif\'ing. 
showcasing  and  replicating  successful 
instances  of  faith-based  and  community- 
based  involvement. 

A  total  of  $500,000  is  reserved  for 
faith-based  and  community-based 
organizations  to  provide  authorized 
services  to  WIA  participants.  ETA 
expects  to  award  approximately  20  to  2.5 
grants  under  this  competition. 

The  provided  services  would 
supplement  the  services  that  local  One- 
Stop  delivery  systems  currently  provide. 
The  recipient  organizations  receiving 
grant  funds  will  partner  with  the  local 
Workforce  Investment  Boards  and  One- 
Stop  operators  to  carry  out  various 
services  of  direct  benefit  to  customers. 
The  sub-grantees  could  offer,  for 
example,  "soft-skills"  training  such  as 
communications,  problem-solving,  and 
time  management  which  will  allow  the 
individual  to  function  in  an 
employment  environment.  Other  sub- 
grantee  activities  can  include  GED 
tutoring  of  at-risk  youth,  after  school 
programs  for  youth,  day  care  for  elders, 
job  loss  counseling,  language  translation 
services,  "community  audits  '  (a 
resource  guide  to  support  serx'ices 
within  the  community),  and    cultural 
sensitivity"  training  programs. 

These  grants  are  made  under  the 
following  authorities: 

•  The  Workforce  Investment  Act  of 
1998  (WL\  or  the  Act)  (Pub,  L.  105-220, 
29  U.S.C.  2801  et  seq.) 

•  WIA  Final  Rule.  20  CFR  parts  652. 
660-671  (65  FR  49294  (August  11, 
2000)); 

•  Interim  Final  Rule  implementing 
the  nondiscrimination  and  equal 
opportunitv  provision  (section  188)  of 
WL\.  29  CFR  part  37  (64  FR  61692 
(November  12.  1999)); 

•  Planning  Guidance  and  Instructions 
for  Submission  of  the  Strategic  Five- 
Year  State  Plan  for  title  I  of  the 
Workforce  Investment  Act  of  1998  and 
the  Wagner-Pevser  Act  (64  FR  9402 
(Februarv  25.  1999)) 
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•  Final  Unified  Plan  Planning 
Guidance  (65  FR  2464  (Januan-  14, 

2000)) 

•  Executive  Order  13198; 'Rallying 

♦he  Annies  of  Compassion" 

•  "Report  on  a  Unlevel  Playing  Field; 
Barriers  to  Participation  by  Faith-Based 
and  Community  Organization  in  Federal 
Service  Programs" 

Period  of  Performance 

The  period  of  performance  is  one 
year. 

Application  Guidelines 

Eligible  Applicants 

For  purposes  of  this  competition, 
"intermediaries"  are  defined  as  those 
non-profit,  community,  and/or  faith- 
based  organizations  with  connections  to 
grassroots  faith-based  and  community 
organizations  with  the  ability  to  connect 
those  organizations  to  the  nation's 
workforce  development  system  in  more 
than  one  service  area.  The  eligible 
intermediary  does  not  have  to  be  located 
in  more  than  one  jurisdiction  as  long  as 
their  reach  extends  beyond  one 
jurisdiction,  and  the  application 
addresses  providing  services  in  more 
than  one  jurisdiction. 

Note:  Except  as  specifically  provided, 
DOL/ETA  acceptance  of  a  proposal  and  an 
award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  theOMB  circulars  require  that  an 
entity's  procurement  procedures  must 
require  that  all  procurement  transactions 
must  be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL/ETA's  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  avoid 
competition. 

Eligible  Sub-gmntees  and  Allowable 
Activities 

For  purposes  of  this  announcement, 
the  intermediary  may  issue  a  sub-grant 
to  a  grassroots  organization  which 

(a)  is  headquartered  in  the  local 
community  to  which  it  provides 
services;  and, 

(i)  Has  a  social  services  budget  of 
$300,000  or  less,  or 

(ii)  Has  6  or  fewer  full-time  equivalent 
employees. 

The  "$300,000  or  less  "  budget 
includes  only  that  portion  of  an 
organization's  budget  allocated  to 
providing  social  services.  It  does  not 
include  other  portions  of  the  budget 
such  as  salaries  and  expenses.  For 
purposes  of  this  announcement  local 
affiliates  of  national  organizations  are 
not  considered  "grassroots"  and  would 
not  be  eligible  for  a  sub-grant  award. 


The  Establishment  Clause  of  the  First 
Amendment  of  the  United  States 
Constitution  prohibits  the  government 
from  directly  funding  religious  activity. 
These  grants  may  not  be  used  for 
instruction  in  religion  or  sacred 
literature,  worship,  prayer,  proselytizing 
or  other  inherently  religious  practices. 
The  services  provided  under  these 
grants  must  be  secular  and  non- 
ideological.  Grant  or  sub-grant 
recipients,  therefore,  may  not  and  will 
not  be  defined  by  reference  to  religion. 
Neutral,  secular  criteria  that  neither 
favor  nor  disfavor  religion  must  be 
employed  in  their  selection.  In  addition, 
under  the  WIA  and  DOL  regulations 
implementing  the  Workforce  Investment 
Act,  a  recipient  may  not  employ  or  train 
a  participant  in  sectarian  activities,  or 
permit  participants  to  construct, 
operate,  or  maintain  any  part  of  a 
facility  that  is  primarily  used  or  devoted 
to  sectarian  instruction  or  worship. 
Under  WIA,  no  individual  shall  be 
excluded  from  participation  in,  denied 
the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  the  administration  of  or 
in  connection  with,  any  such  program 
or  activity  because  of  race,  color, 
religion,  sex  (except  as  otherwise 
permitted  under  title  IX  of  the 
Education  Amendments  of  1972), 
national  origin,  age,  disability,  or 
political  affiliation  or  belief. 

Application  Process 

The  application  must  clearly  identify 
the  applicant  (or  the  fiscal  agent),  the 
grant  recipient  (and/or  fiscal  agent),  and 
its  capacity  to  administer  this  project. 
Applicants  must  submit  one  copy  with 
an  original  signature  and  two  additional 
copies  of  their  proposal.  The  proposal 
must  include  the  Application  for 
Federal  Assistance  (SF-424A)  signed  by 
the  representative  authorized  by  the 
governing  body  of  the  applicant  to  enter 
into  grant  agreement. 

This  application  must  be  double- 
spaced,  and  on  single-sided,  numbered 
pages.  A  font  size  of  at  least  twelve  (12) 
pitch  is  required  throughout. 

There  are  four  required  sections: 
Application  for  Federal  Assistance  (SF 
424A).  Intermediary  Description  and 
Project  Timeline,  Statement  of  Work, 
and  Budget  Information  (SF  424B).  ETA 
will  not  consider  applications  that  fail 
to  provide  complete  information  in 
these  four  sections. 

Section  I — Application  for  Federal 
Assistance  (SF  424A)  (See  Appendix 
"A") 

Section  II— Intermediary  Description 
and  Project  Timeline  (2  to  3  pages) 


Format  requirements  for  Section  II  are 
limited  to  no  more  than  two  to  three 
pages.  This  section  should  include: 

•  The  geographic  area  to  be  addressed 
through  this  grant  (enumeration  of  State, 
multiple  States,  or  identifiable  subset  of 
local  workforce  investment  areas  within 
State(s), 

•  The  names  of  the  local  investment 
workforce  areas  in  the  State(s)  proposed 
to  be  served  through  the  activities  of 
this  grant.  (A  State-by-State  listing  of 
local  workforce  areas  may  be  found  at 

h  ttp  ://www.nawb .  org/asp/wibdir.  asp) 

•  The  constituent  members  (as 
appropriate)  of  this  intermediary. 

•  The  primary  mission  of  these 
constituent  members  irrespective  of 
participation  in  the  grant  proposal,  and 
what  political  and  geographic 
jurisdictions  (e.g.,  cities,  counties, 
subsections  of  cities/counties)  they 
serve. 

•  Written  confirmation  from  the 
applicant  that  it  will  cooperate  with  all 
entities  receiving  funding  under  the 
Workforce  Investment  Act  and  (as 
appropriate)  and  with  all  other 
recipients  of  community-based  and 
faith-based  investments  under  the  ETA/ 
OFCBI  grant  strategy  outlined  in  this 
announi^ement, 

•  A  general  timeline  for  all  discrete 
projects  and  activities  to  be  undertaken 
under  the  Statement  of  Work. 

Section  III— Statement  of  Work  (not  to 
exceed  12  to  15  pages) 

The  Statement  of  Work  represents  the 
applicant's  plans  to  meet  the  system- 
building  objectives  through  assisting 
grass-roots  organizations  in  developing 
grant  management  expertise  and  skills 
to  allow  a  fuller  participation  in  the 
nation's  workforce  development  system. 
The  Department  expects  that  the 
intermediary  will  accomplish  these 
objectives  through  a  series  of  sub-grants 
to  qualified  grass-roots  organizations. 
The  intermediary  will  manage  the 
grants,  removing  the  administrative 
burden  from  the  smaller  organization. 
The  intermediary's  staff  will  provide 
mentoring  and  technical  assistance  to 
build  the  smaller  organizations' 
capacity. 

The  Statement  of  Work  will  include: 

(1)  Prior  grants  management 
experience  (as  described  on 
"Performance  History  with  Grants 
Management"  in  the  "Review  Process 
and  Evaluation  Criteria"). 

(2)  Description  of  the  proposed 
program  (as  described  in  "Project  Plan" 
in  the  "Review  Process  and  Evaluation 
Criteria"). 
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Section  IV — Budget  Information  (SF- 
424B)  (Spp  Appendix  ■•B") 

Note:  Adniinistrativ(!  Costs:  Pursuanl  to  20 
CFK  ()fi7. 210(b),  grantees  are  adv  ised  that 
thert!  is  a  10%  limitation  on  administrative 
costs  on  funds  administered  under  this  grant. 
The  Grant  Oftici'i'  may.  however,  approve 
additional  administrative  costs,  up  to  a 
ma.ximum  of  l.T'i.  of  the  total  award  amount. 
for  that  grantee  providing  adequate 
justification.  In  no  event,  may  administrative 
costs  exceed  1.T"n  of  the  total  award  amount. 
The  cost  of  administration  shall  include 
those  disciplines  enumerated  in  20  CFK 
fi67. 220(b)  and  (c). 

Review  Process  and  Evciluatinn  Criteria 

Through  this  grant  (and  the  other 
allocation  nf  Federal  resources  outlined 
in  the  Summary).  ET.-\  and  OFCBI  seek: 

•  A  verifiable  increase  in  the 
participation  of  community-based 
organizations  and  faith-based 
organizations  participating  in  the 
nation's  decentralized  One-Stop 
delivery  system. 

•  A  verifiable  increase  in  the  number 
of  community  service  points  from 
which  customers  and  clients  of  faith- 
based  and  community-based 
organizations  gain  access  to  the 
information  products  and  services 
provided  through  the  system. 

•  An  increase  in  the  number  of  total 
individuals  assisted  by  the  publiclv- 
funded  workforce  development  system, 
with  corresponding  improvements  in 
service  delivery,  grantee  and  service 
provider  performance,  and  customer 
satisfaction. 

ETA.  CFBCI  and  other  Federal  agency 
staff  are  expected  to  serve  on  the 
technical  panel(s)  which  will  review  all 
applications  against  the  criteria  listed 
below.  The  panel  recommendations  are 
advisory.  The  ETA  grant  officer  will 
fully  consider  the  panel 
recommendations  but  take  into  account 
geographic  balance  and  other  factors  to 
ensure  the  most  advantageous  award  of 
these  funds  to  accomplish  the  system- 
building  purposes  outlined  in  the 
Summary  and  Statement  of  Work.  The 
grant  officer  reserves  the  right  to  award 
without  further  negotiation. 

Section  V — Criteria 

Performance  History  With  Grants 
Management  (25  points) 

The  applicant  must  provide  a 
statement  of  its  performance  history 


with  management  of  resources  under 
governmental  grants-in-aid  programs. 
The  Department  will  be  evaluating 
applications  based  on  the  scope, 
strength,  and  "record  of  achievement:" 
which  nill  be  demonstrated  bv 
responses  to  the  following  requirements: 

Provide  the  names  of  the  hn  A 
investment  W()rkfort;e  area^  in  the 
State(s)  proposed  to  be  served  through 
the  activities  of  this  grant.  (A  State-bv- 
State  listing  of  local  workforce  are.is 
may  be  found  at  http://\uv\\  .nawborg/ 
asp/wihdir.asp).  Identify  \\\v.  constituent 
members  (as  appropriate)  of  this 
intermediary  Describe  the  prim.ir\ 
mission  of  these  constituent  members 
irrespective  of  participation  in  the  grant 
proposal,  and  what  political  and 
geographic  jurisdictions  (e.g..  cities, 
counties,  subsections  of  cities/counties) 
they  serve. 
(5  points) 

Dp  scribe: 

Relevant  history  of  the  mtermediarv 
in  managing  resources  through  grant 
awards  from  Federal  Departments 
(particularly  those  from  the 
Departments  of  Labor.  Education. 
Housing  and  Urban  Development,  and 
Health  and  Human  Services).  State 
governments  or  units  of  local 
governments. 

Applicant's  history  of  working  with 
small  organizations,  (Be  sure  to  include 
past  experience  in  developing  other 
organization's  capacity  for  social  service 
delivery,  competing  for  grants,  and 
managing  grants.) 

Information  campaigns  used  and 
technical  assistance  provided  to  other 
organizations  to  develop  their  capacitv. 

Discuss  any  recent  involvement  of  the 
intermediarv'  as  a  partner  or  provider  in 
the  One-Stop  Stop  delivery  system  for 
employment  and  training  services. 
Describe  any  current  relationship  with 
the  State  Workforce  Investment  Board(s) 
and/or  local  Workforce  Investment 
Boards. 
(20  points) 

Project  Plan  (75  points) 

The  Project  Plan  provides  the 
applicant's  "road-map"  for  building 
infrastructure  and  a  set  of  working 
relationships  with  smaller  grass-roots 
organizations.  The  Department  will  be 
evaluating  the  scope  and  quality  of  the 
Project  Plan  against  several  criteria. 
Both  outreach  and  the  management  of 
the  sub-grant  process  are  critical  to  the 


project  plan.  The  narrative,  therefore, 
should  offer  the  applicant's  strategies 
that  meet  the  requirements  listed  below. 

Describe  the  steps  the  intermediarv 
will  undertake  to  take  advantage  of  the 
partnership  and  participation 
opportunities  offered  by  WIA. 
(15  points) 

Describe  the  methodology  for 
identification  of  grassroots  organizations 
that  will  be  eligible  for  sub-grant 
awards.  Describe  the  outreach  strategies 
that  will  support  this  identification. 
Define  the  criteria  and  methodology  for 
awarding  sub-grants  to  the  identified 
grassroots  FBOs/CBOs.  (The  sub-grant 
award  schedule  should  be  consistent 
with  the  project  timeline  contained  in 
Section  II). 

(15  points) 

Outline  the  plans  for  the 
intermediary's  sub-grant  management, 
technical  assistance  and  mentoring. 
Describe  the  capacity-building  efforts  to 
be  undertaken  through  these  resources 
to  establish  (or  strengthen)  the  existing 
administrative  potential  of  grassroots 
organizations  to  receive  future  grants  or 
sub-grants  from  State  and  local 
workforce  investment  principals. 
(30  points) 

Describe  "methods  of  evaluation"  to 
determine  the  success  of  the  mentoring 
and  technical  assistance  efforts  with  its 
-ub-grantees.  Summarize  the 
documentation  strategies  for  the 
activities  undertaken  during  the  life  of 
the  grant  fur  ET.-\  and  CFBCI  use  in 
working  with  other  intermediaries. 
(15  points) 

Reporting  Requirement 

The  grantee  must  submit  quarterly 
narrative  progress  and  financial  reports. 
The  grantee  must  also  prepare  and 
submit  a  final  report  summarizing  all 
accomplishments  under  the  grant.  The 
iormat  of  all  reports  and  submission 
instructions  will  be  contained  in  the 
grant  document. 

Signed  in  Washington.  DC,  this  10th  of 
.April,  2002. 

James  W.  Stockton. 

Grnnt  Oft'inr 

Appendix  A:  (SF)  424 — Application 
Form 

Appendix  B:  Budget  Information  Form 

BILLING  CODE  4S10-30-C 
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APPLICATION  FOR         APPENDIX  "A^ 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  054S-0043 


1     TYPE  OF  SUBMISSION . 
Application 
~  Coojlrwciioo 


;     04  IK  SI  BMITTED 


i     UMi   Rf.(EI\EDBV  STXTl 


Preapplication 


*  Non-ComiriKUon 


4    D^TE  RECKIVED  BY  FEDERAL  ACF_NC> 


\pplicj>t  Idennrirr 


Stutt  ApplicabM  Identirwr 


Fe<leral  Identifier 


5.   APPLICANT  fNFOItMATlON 


LcfilNinw: 


Xddrtu  (pv*  cirv.  co*inr>.  Slite  tad  up  code): 


t   E*1PL0YER  IDE-NHFICATION  NUMBER  (ELN) 


DD-nnnnnnn 


t   rVPl  Of  AMPLICATION: 

0N«« 


3  C««bauitlo« 


DD 


if  Ibvuioa,  mttr  •tfrvfrimH  lelttrO)  in  botia): 

V   IKTCUC  4»«rt  B    OKnax  *«irij  C    lncrt.«  Duntio. 

D    DsraxK  Duruioa         CXker  iipedfyl 


Orgiaizitioiul  Unit: 


ttmt.  ittepkoit  "UBber  Md  fii  Mnibcr  of  lh«  !»»»  !•  I>«  contKttd  «•  BUttn  iimiKim 
Ihii  ipplicalion  (give  arei  code): 


7.  ntt  OF  APfLICA.-'T;  (e«I«r  .piifofimle  letter  i>  boi) 


D 


A.  State 

B.  County 
C    M»«kipi  J     frivile  U«i»enily 

D.  Towuhip  K    IndiH  Tribe 

E.  Uttnnte  U  lodivldMl 

F    lolernuakipil  H  Profit  Or»llliMlioi> 

C.  SpeiMl  Ditlriel  N    Other  (Spedfy); 


H    iBdepetldeit  School  DisL 

I     Sute  Controlled  iostitiHioa  oT  Hifber  UorwM 


9.  NAME  OF  FEDERAL  AGINCV: 


10    CATALOG  OP  FtDIEAL  DOMESTIC  ASSISTANCE  MMBER: 

DD-nnn 


TITLE: 


IL  ARIAS  AFFECTED  BV  PROJECT  (otw,  cooonei  5<it«.  «tc  ): 


\y  PROPOSED  PROJECT: 


Eiidlot  Date 


DESCRU^IVE  TFTLE  OF  APPLKANTS  PROJECT: 


u.  COCRESSIOALDKTRJCTSOF: 


t.    AppliciKt 


b.  Pr«^ 


IS  ESTIMATED  FLNDLNG: 


b.  Appfinnt 


r.  Profrait  lacoaic 


|.  TOTAL 


l»    IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  I237J  PROCESS? 

■    VES.  THIS  PREAPPUCATIOWAPPUCATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECLTIVE  ORDER  12371  PROCESS  FOR  REVIEW  ON 


b.  NO.  -'  PROGRAM  IS  NOT  COVERED  BY  E.O.  lun 

U  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATI  FOR  REVIEW 


17    IS  THE  APPLICANT  DELIN01E.NT  ON  A.VY  FEDERAL  DEBT? 
3  Yei         H  "Yei."  ittacb  »n  e«pta»otio«. 


,.„...  ■^.,...K,e,.^.,,..■;»^,.i;^^^;»^V;:;^»rS^^ 


..  Typad  Nonw  of  Aolhortied  Repreieatative 


d.  Sqmart  of  Aiilkonietl  Repreonilalivt 


c  TdepbaiK  niaiber 


r.  Date  Signed 


Plf»ioa»  Ediliom  Not  tiablr 


Snadarri  Fora  424  (REV  4-t() 
Prescribed  by  OMB  Crular  A-ltl 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  Is  a  standard  fonn  used  b>  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  gi\  cr,  an  opportunit>  !c  'e\  lew 
the  applicant's  submission. 


Item: 


Entry: 


Item: 


Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable) 

4.  If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for  a 
new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EFN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in 
the  space(s)  provided. 

-  "New"  means  a  new  assistance  award 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project  w  ith  a 
projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Gcvcmniciii's  t~inancial  obligation  or  contingent 
liability  fi-om  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


12.  List  only  the  largest  political  entities  affected  (e.g. 

State,  counties,  cnics 

13  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  an> 

District(s)  affected  b\  the  program  or  proiect, 

15  .Amount  requested  or  to  be  contributed  dunng  the  first 

funding  "budget  period  b>  each  contributor  \  alue  of 
in-kind  contributions  should  be  included  on  approp.nate 
lines  as  applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  m 
parentheses  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15 

16.  Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subjea  to  the  State 
intergovernmental  review  process 

17  This  question  applies  to  the  applicant  organization,  not 

the  person  who  signs  as  the  authorized  representative 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes 

18.  To  be  signed  b>  the  authorized  representative  of  ihe 

applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which  assistance 
is  required. 


1 1 .  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  or  a  separate  sheet.  If  appropriate  (eg.. 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 
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PART  II -BUDGET  INFORMATION 
SECTION  A  '  Budget  Summary  by  Categories  APPENDIX  "B" 


I.  Personn£l 

$ 

2.  Fnnge  Benefits  (Rate         ) 

• 

3.  Travel 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 

8.  Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate     %) 

10.  Training  Cost/Stipends 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B  -  Cost  Shoring/  Match  Summary  (if  appropriate) 


(A) 

(B) 

(C) 

1.  Cosh  Contribution 

2.  In-Kind  CorUrihution 

3.  TOTAL  Cost  Sharing  /  Match 
(Rate     %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (ue.  1 2  "w^iths, 

18  months,  etc.);  Column  B  to  record  changes  to  Column  A  (i.e.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 
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SECTION  A  -  Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for  project  personnel  m  hich  \  ou  are  required  lo 
provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits 

3.  Travel:  Indicate  the  amount  requested  for  staff  travel    Include  fiends  to  cover  ai  least 
one  trip  to  Washington.  DC  for  project  director  or  designee 

4  Equipment.  Indicate  the  cost  of  non-expendable  personal  property-  that  has  a  useful 

life  of  more  than  one  year  with  a  per  unit  cost  ofS5, 000  or  more    Also  include  a  detailed 
description  of  equipment  to  be  purchased  including  price  information 

5.  Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  he  used  during  the 
project  period. 

6.  ContractumI:  Show  the  amount  lo  be  used  for  (]  i  procurement  contracts  i  except  those 
which  belong  on  other  lines  such  as  supplies  and  equipment)   and  i2i  sub- 
contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not  clearly  covered  by  lines  J  through  6  above. 
including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  I  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs  Please  include  a  copy 
of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  IStioend  Cost:  (If  allowable) 

1  i  •        Total  Federal  funds  Requested:  Show  total  of  lines  S  through  10. 

SECTION  B  -  Cost  SharinglMaiching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  \ihen  there  /.?  a  cost 
sharing/matching  requirement.  Also  include  percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e.  other  Federal  source  or  other  Non-Federal 
source. 

NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


\ 
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(FR  Doc,  02-9261  Filed  4-16-02;  8:45  ami 

BILUNG  CODE  4S10-3&-C 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-5467] 

Commerciai  Warehouse  and  Cartage, 
inc.,  Ei  Paso,  Texas;  Notice  of  Revised 
Determination  on  Reconsideration 

By  application  of  January  25,  2002, 
the  company,  requested  administrative 
reconsideration  of  the  Department's 
denial  regarding  eligibility  to  Apply  for 
North  American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA).  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  issued  on 
December  21,  2001  and  published  in  the 
Federal  Register  on  Januar\-  1 1 ,  2002 
(67  FR  1510). 

Workers  were  engaged  in  employment 
related  to  the  production  of  surgical 
blankets.  That  worker  group  is 
separately  identifiable  from  other 
functions  performed  at  the  subject  plant. 

The  workers  were  denied  NAFTA- 
TAA  on  the  basis  that  there  was  no  shift 
in  production  to  Mexico  or  Canada,  nor 
did  imports  from  Canada  or  Mexico 
contribute  importantly  to  workers' 
separations. 

The  company  in  their  request  for 
administrative  reconsideration 
indicated  that  the  subject  plant 
production  of  surgical  blankets  was 
shifted  to  Mexico. 

Upon  further  clarification  from  the 
company,  it  became  clear  that  the 
subject  firm  did  not  shift  company 
production  to  Mexico.  However,  it 
became  apparent  that  the  subject  firm's 
major  customer  who  owned  the 
machinery'  at  the  subject  plant  shifted 
production  that  was  produced  at  the 
subject  plant  to  an  affiliated  plant 
located  in  Juarez,  Mexico.  The  customer 
was  contacted  and  confirmed  that  the 
production  of  surgical  blankets  which 
was  performed  at  the  subject  firm  was 
in  fact  being  produced  at  an  affiliated 
facility  plant  located  in  Juarez.  Mexico. 
That  facility  produced  the  same  product 
(surgical  blankets)  as  the  subject  firm 
prior  to  the  closure  of  the  subject  firm 
and  that  the  Mexican  facility  has  been 
importing  all  production  of  surgical 
blankets  to  the  United  States  to  be  sold 
to  domestic  and  foreign  customers.  The 
customer  further  reported  that  they 
increased  their  reliance  on  imported 
surgical  blankets  from  Mexico  during 
the  relevant  period  of  the  investigation. 


Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I  conclude 
that  there  was  an  increase  in  imports 
from  Mexico  of  surgical  blankets  that 
are  like  or  directly  competitive  with 
those  produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act.  I  make  the  following 
certification: 

'All  workers  of  Commercial  Warehouse 
and  Cartage.  Inc..  El  Paso.  Texas  engaged  in 
activities  related  to  the  production  of  surgical 
blankets,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  24,  2000,  through  two  years  from  the 
date  of  certification,  are  eligible  to  apply  for 
NAFTA-TAA  under  section  250  of  the  Trade 
Act  of  1974. ■• 

Signed  at  Washington,  DC  this  29th  day  of 
March  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-9343  Filed  4-16-02:  8:45  am] 

BILLING  CODE  4510-30-*l 


ADDRESS:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Grants  & 
Contracts  Office,  Room  618,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hummel,  Grants  &  Contracts 
Office,  National  Endowment  for  the 
Arts,  Room  618, 1100  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20506  (202/ 
682-5482). 

William  I.  Hummel, 

Coordinator,  Cooperative  Agreements  and 

Contracts. 

[FR  Doc.  02-9249  Filed  4-16-02;  8:45  am] 

BILLING  CODE  7536-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  to  Create 
Greater  Public  Awareness  of  Universal 
Design 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  one  (1)  award  of  a  Cooperative 
Agreement  for  a  project  with  the  goal  of 
creating  greater  public  awareness  of  and 
demand  for  universal  designed 
environments.  The  successful  proposal 
should  include  educational  efforts 
targeted  to  designers,  consumers,  and 
decision  makers,  and  involve 
collaboration  with  the  targeted 
audiences,  as  well  as  the  use  of 
innovative  strategies  to  bring  the 
benefits  of  universal  design  into  the 
mainstream.  Endowment  funding  is 
limited  to  $75,000.  A  one-to-one  match 
is  required.  Those  interested  in 
receiving  the  solicitation  package 
should  reference  Program  Solicitation 
PS  02-02  in  their  written  request  and 
include  two  (2)  self-addressed  labels. 
Verbal  requests  for  the  Solicitation  will 
not  be  honored.  The  Program 
Solicitation  will  also  be  posted  on  the 
Endowment's  Web  site  at  http:// 
www.arts.gov. 

DATES:  Program  Solicitation  PS  02-02  is 
scheduled  for  release  approximately 
May  1.  2002  with  proposals  due  on  July 
31,2002. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (FBR  Asset  Investment 
Corporation,  Common  Stock,  Par 
Value  $.01  Per  Share)  File  No.  1-15049 

April  11,2002. 

FBR  Asset  Investment  Corporation,  a 
Virginia  corporation  ("Issuer"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
hereunder, 2  to  withdraw  its  Common 
Stock,  par  value  $.01,  per  share 
("Security"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Virginia,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary'  withdrawal  of  a 
security  from  listing  and  registration. 
The  Amex  has  in  turn  informed  the 
Issuer  that  it  does  not  object  to  the 
proposed  withdrawal  of  the  Issuer's 
Security  from  listing  and  registration  on 
the  Exchange. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  a  resolution  on 
March  14,  2002  to  withdraw  the  Issuer's 
Security  ft'om  listing  on  the  Amex  and 
to  list  such  Security  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"), 
effective  April  10,  2002.  In  making  its 
decision,  the  Board  opined  that  listing 
the  Security  on  the  NYSE  will  (i) 
provide  lasting  benefits  to  its 


1 15  U.S.C.  78y(d) 
2t7CFR240.12d2-2(d). 
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shareholders;  (ii)  increase  visibility  to 
investors;  and  (iii)  provide  greater 
liquidity  for  the  Security. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  effect  upon  the  Security's 
continued  listing  and  registration  on  the 
NYSE  under  section  12(b)  of  the  Act. ' 

Any  interested  person  may,  on  or 
before  May  1,  2002,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

lonathan  G.  Katz, 

Secretary 

IFR  Doc.  02-9307  Filed  4-16-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27516] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  10.  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  6,  2002,  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant{s)  and/ 


or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  anv 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  6,  2002,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Pepco  Holdings  Inc.  et  al.  (70-9947) 

Pepco  Holdings  Inc.  ("PHI"),  a 
company  not  cuTently  subject  to  the 
Act;  PHI's  parent  company.  Potomac 
Electric  Power  Company  ("Pepco  ").  an 
electric  public  utility  company;  Pepco's 
direct  and  indirect  nonutility 
subsidiaries  ("Pepco  Nonutilities").  all 
located  at  701  Ninth  Street.  10th  Floor, 
Suite  1300.  Washington.  DC  20068; 
Conectiv,  a  registered  public  utility 
holding  company;  Conectiv's  wholly 
owned  electric  and  gas  public  utility 
subsidiaries,  Delmarva  Power  &  Light 
Company  ("Delmarva")  and  Atlantic 
City  Electric  Company  ("ACE"); 
Conectiv  Energy  Holding  Company 
("CEH"),  a  registered  holding  company 
subsidiary  of  Conectiv;  CEH's  wholly 
owned  electric  public  utility 
subsidiaries,  Conectiv  Delmarva 
Generation,  Inc.  ("CDC")  and  Conectiv 
Pennsylvania  Generation,  Inc.  ("CPGI"); 
ACE  REIT,  Inc.  ("ACE  REIT"),  a 
registered  holding  company  subsidiary 
of  CEH;  ACE  REIT's  wholly  owned 
electric  public  utility  subsidiary 
Conectiv  Atlantic  Generation,  LLC 
("CAG");  Conectiv  Energy  Supply,  Inc. 
("CESI")  a  nonutility  holding  company 
subsidiary  of  CEH  and  Conectiv's  direct 
and  indirect  nonutility  subsidiaries 
("Conectiv  Nonutilities"),  all  located  at 
800  King  Street.  Wilmington,  Delaware 
19801  (collectively,  "Applicants"),  have 
filed  a  joint  application-declaration 
("Application")  under  sections  6(a),  7, 
9(a),  10.  12(b).  12(c).  13(b).  32,  and  33 
of  the  Act.  and  rules  42.  43,  45,  46,  52, 
53,  54,  90  and  91  under  the  Act  in 
connection  with  various  proposed 
transactions. 

I.  Introduction 

In  a  separate  file.  Applicants  request 
authority  for  Conectiv  and  Pepco  to 
merge  and  situate  PHI  as  a  holding 
company  above  them  ("Merger").' 
Following  the  Merger,  PHI  will  register 
as  a  holding  company  under  section  5 
of  the  Act.  After  the  Merger  is  complete. 


nSU.S.C.  78J(b) 
<17CFR2O0.3O-3(a)(l). 


•  See  HCAR  No.  27511  (March  26,  2002)  and  file 
number  70-9913. 


PHI  and  its  subsidiaries  ("Subsidiaries," 
and  together  with  PHI.  'PHI  System") 
request  authority  to  engage  in  various 
financing  through  lune  30.  2005 
("Authorization  Period")  including:  (i) 
Issuance  by  PHI  of  common  stock, 
preferred  stock  and  preferred  stock 
equivalent  securities,  long-  and  short- 
term  debt  and  guarantees;  (ii)  issuance 
of  securities  by  Pepco  and  Delmarva; 
(iii)  acquisition  of  up  to  Si  .5  billion  of 
utility  assets  by  the  direct  and  indirect 
utility  subsidiaries  of  CEH;  (iv)  issuance 
by  the  Conectiv  and  Pepco  Nonutilities 
(collectively.  "Nonutility  Subsidiaries") 
of  securities  and  guarantees;  (v) 
transactions  to  manage  interest  rate  risk 
( 'Hedging  Transactions");  (vi)  the 
formation  of  a  money  pool  ("Mcmev 
Pool");  (vii)  the  formation  and  issuance 
of  .securities  by  financing  entities;  (viji) 
payment  of  dividends  out  of  capital 
surplus;  (ix)  changes  in  capital  stock  of 
wholly  owned  subsidiaries  and  (x) 
investment  in  exempt  wholesale 
generators  ( "EWGs"),  as  defined  in 
section  32  of  the  Act  and  foreign  utility 
companies  ("FUCOs"),  as  defined  in 
section  33  of  the  Act. 

n.  Financing  Parameters 

The  proposed  transactions  will  be 
subject  to  the  following  general  terms 
and  conditions  ("Financing 
Parameters"): 

•  The  effective  cost  of  money  on  long- 
term  debt  borrowings  will  not  exceed 
the  greater  of  (i)  500  basis  points  over 
the  comparable-term  U.S.  'Treasury 
securities  or  (ii)  a  gross  spread  over  U.S. 
Treasuries  that  is  consistent  with 
similar  securities  of  comparable  credit 
quality  and  maturities  issued  by  other 
companies. 

•  The  effective  cost  of  money  on 
short-term  debt  borrowings  will  not 
exceed  the  greater  of  (i)  500  basis  points 
over  the  comparable-term  London 
Interbank  Offered  Rate  ("LIBOR")  or  (ii) 
a  gross  spread  over  LIBOR  that  is 
consistent  with  similar  securities  of 
comparable  credit  quality  and 
maturities  issued  by  other  companies. 

•  The  dividend  rate  on  any  series  of 
preferred  securities  will  not  exceed  the 
greater  of  (i)  500  basis  points  over  the 
yield  to  maturity  of  a  U.S.  Treasury 
security  having  a  remaining  term  equal 
to  the  term  of  the  series  of  preferred 
securities  or  (ii)  a  rate  that  is  consistent 
with  similar  securities  of  comparable 
credit  quality  and  maturities  issued  by 
other  companies. 

•  The  maturity  of  indebtedness  will 
not  exceed  fifty  years.  Preferred 
securities  may  not  have  any  mandatory 
redemption  provisions. 
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I.  External  Financings 

A.  PHI 


Applicants  request  authority  for  PHI 
to  issue  equity,  preferred  securities  and 
debt  securities  in  an  aggregate  amount 
not  to  exceed  S3. 5  billion  outstanding  at 
any  time  through  the  Authorization 
Period  {'External  Limit").  Applicants 
seek  authority  for  PHI  to  issue  short- 
term  debt  securities  in  an  aggregate 
amount  not  to  exceed  S2.5  billion 
("Short-Term  Limit").  Any  short-term 
debt  issued  through  the  Authorization 
Period  will  count  against  the  External 
Limit.  In  addition,  Applicants  request 
authority  for  PHI  to  issue  up  to  twenty 
million  shares  of  common  stock  or 
options  to  purchase  shares  under  stock 
purchase/dividend  reinvestment  plans 
and  stock-based  management  incentive 
and  employee  benefit  plans  ("Common 
Stock  PlanLimit"). 

1.  General 

Applicants  request  authority  for  PHI 
to  issue  common  stock  in  an  aggregate 
amount  outstanding  not  to  exceed  the 
External  Limit  at  any  time  during  the 
Authorization  Period.  Specifically, 
Applicants  propose  that  PHI  issue  and 
sell  common  stock,  options,  warrants  or 
other  stock  purchase  rights  exercisable 
for  common  stock.  Common  stock 
issuances  may  be  through  (i) 
underwriting  agreements  of  a  type 
generally  standard  in  the  industiy:  (ii) 
negotiation  with  underwriters,  dealers 
or  agents:  (iii)  competitive  bidding 
among  underwriters;  (iv)  private 
placements  or  other  non-public 
offerings  to  one  or  more  persons;  (v) 
directly  to  employees  through  employee 
benefit  plans  (or  to  trusts  established  for 
their  benefit)  or  (vi)  directly  to 
shareholders  and  others  through  PHI's 
stock  purchase/dividend  reinvestment 
plans  and  stock-based  management 
incentive.  All  common  stock  sales  will 
be  at  rates  or  prices,  and  under 
conditions  negotiated,  based  upon,  or 
otherwise  determined  by.  competitive 
capital  markets.  Underwriters  may  resell 
common  stock  from  time  to  time  in  one 
or  more  transactions,  including 
negotiated  transactions,  at  a  fixed  public 
offering  price  or  at  varying  prices 
determined  at  the  time  of  sale.  PHI  also 
may  grant  underwriters  a  "green  shoe" 
option  permitting  common  stock  to  be 
offered  solely  for  the  purpose  of 
covering  over-allotments. 

Applicants  also  propose  that  PHT 
issue  common  stock  or  options, 
warrants,  or  other  stock  purchase  rights 
exercisable  for  common  stock  in  public 
or  privately  negotiated  transactions  as 
consideration  for  the  equity  securities  or 
assets  of  other  companies,  provided  that 


the  acquisition  of  any  equity  securities 
or  assets  has  been  authorized  in  this 
proceeding  or  a  separate  proceeding,  or 
is  exempt  under  the  Act  or  rules  under 
the  Act. 

2.  Stock  Based  Management  and 
Employee  Benefit  Plans 

Applicants  request  authority  for  PHI 
to  establish  a  stock  purchase/dividend 
reinvestment  plan  that  is  expected  to 
incorporate  the  existing  features  of  the 
plans  currently  offered  by  Pepco  and 
Conectiv.  Upon  consummation  of  the 
Merger,  the  stock  purchase/dividend 
reinvestment  plans  of  Pepco  and 
Conectiv  will  be  terminated  (or  one 
company's  plan  will  be  adopted  by  PHI) 
and  participants  will  be  eligible  to 
become  participants  in  PHI's  new  or 
adopted  plan.  Applicants  propose  that 
PHI,  ft-om  time  to  time  during  the 
Authorization  Period,  issue  and/or 
acquire  in  open  market  transactions,  or 
other  acceptable  method,  shares  of 
common  stock  under  stock-based 
management  incentive  and  employee 
benefit  plans  and  under  a  stock 
purchase/dividend  reinvestment  plan  in 
an  amount  not  to  exceed  the  Common 
Stock  Plan  Limit. 

PHI  common  stock  issued  to 
participants  in  the  existing  Pepco  and 
Conectiv  plans  at  the  time  of  the  Merger 
will  not  be  included  in  the  calculation 
of  the  Common  Stock  Plan  Limit.  PHI 
common  stock  issued  on  an  ongoing 
basis  to  participants  in  the  PHI  stock 
purchase/dividend  reinvestment  plan 
will  not  be  included  in  the  calculation 
of  the  External  Limit. 

3.  Preferred  Securities 
Applicants  also  request  authority  for 

PHI  to  issue  preferred  securities 
(including  its  authorized  preferred 
stock,  trust  preferred  securities  or 
monthly  income  preferred  securities) 
directly  or  indirectly  through  one  or 
more  financing  subsidiaries.  Preferred 
securities  may  be  convertible  or 
exchangeable  into  shares  of  PHI 
common  stock  or  unsecured 
indebtedness.  Preferred  securities  may 
be  sold  directly  through  underwriters  or 
dealers  in  connection  with  an 
acquisition  in  a  manner  similar  to  that 
described  for  conunon  stock  above. 

4.  Long-Term  Debt 
Applicants  propose  that  PHI  issue 

unsecured  long-term  debt  securities  that 
may  include,  but  not  be  limited  to, 
medium-term  notes  or  debentures, 
under  one  or  more  indentxires  or  long- 
term  indebtedness  under  agreements 
with  banks  or  other  institutional 
lenders.  Any  long-term  debt  security 
would  have  a  designated  aggregate 


principal  amount,  maturity,  interest  rate 
or  methods  of  determining  the  same, 
terms  of  payment  of  interest, 
redemption  provisions,  sinking  fund 
terms  and  other  terms  and  conditions  as 
PHI  may  determine  at  the  time  of 
issuance.  Any  long-term  debt:  (i)  May  be 
convertible  into  any  other  authorized 
securities  of  PHI;  (ii)  will  have 
maturities  ranging  from  one  to  fifty 
years;  (iii)  may  be  subject  to  optional 
and/or  mandatory'  redemption,  in  whole 
or  in  part,  at  par  or  at  various  premiums 
above  the  principal  amount;  (iv)  may  be 
entitled  to  mandatory  or  optional 
sinking-fund  provisions;  (v)  may 
provide  for  reset  of  the  coupon  pursuant 
to  a  remarketing  arrangement;  (vi)  may 
be  subject  to  tender  or  the  obligation  of 
the  issuer  to  repurchase  at  the  election 
of  the  holder  or  upon  the  occurrence  of 
a  specified  event;  (vii)  may  be  called 
from  existing  investors  by  a  third  party 
or  (viii)  may  be  entitled  to  the  benefit 
of  financial  or  other  covenants. 

Specific  terms  of  any  borrowings, 
such  as  maturity  dates,  interest  rates, 
redemption  and  sinking  fund 
provisions,  tender  or  repurchase  and 
conversion  features,  if  any,  with  respect 
to  the  long-term  securities  of  a 
particular  series,  will  be  determined  by 
PHI  at  the  time  of  issuance  and  will 
comply  in  all  regards  with  the 
Financing  Parameters.  Associated 
placement,  underwriting  or  selling  agent 
fees,  commissions  and  discounts,  if  any, 
will  be  established  by  negotiation  or 
competitive  bidding. 

5.  Short-Term  Debt 

Applicants  seek  authority  for  PHI  to 
issue  short-term  debt  in  an  aggregate 
amount  not  to  exceed  the  Short-Term 
Debt  Limit.  Short-term  debt  may  include 
(i)  borrowings  under  one  or  more 
revolving  credit  facilities  or  bank  loans; 
(ii)  commercial  paper;  (iii)  short-term 
notes  and  (iv)  bid  notes.  Specific  terms 
of  any  short-term  borrowings  will  be 
determined  by  PHI  at  the  time  of 
issuance  and  will  comply  in  all  regards 
with  the  Financing  Parameters.  If  the 
notional  maturity  of  short-term  debt  is 
greater  than  364  days,  the  debt  security 
will  include  put  options  at  appropriate 
points  in  time  to  cause  the  security  to 
be  accounted  for  as  a  current  liability 
under  United  States  generally  accepted 
accounting  principles  ("GAAP"). 
Applicants  propose  that  PHI  issue  other 
types  of  short-term  debt  secmities 
generally  available  in  the  credit  markets, 
money  markets  or  capital  markets, 
whose  specific  terms,  in  all  cases,  will 
comply  in  all  regards  with  the 
Financing  Parameters.  Applicants  state 
that  all  short-term  debt  issued  by  PHI 
will  be  unsecured. 
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Applicants  request  authority  for  PHI 
to  sell  commercial  paper,  from  time  to 
time,  in  established  domestic  or 
European  commercial  paper  markets. 
Commercial  paper  would  be  sold 
directly  to  investors  or  sold  to  dealers  at 
the  discount  rate  or  the  coupon  rate  per 
annum  prevailing  at  the  date  of  issuance 
for  commercial  paper  of  comparable 
quality  and  maturities.  It  is  expected 
that  the  dealers  acquiring  commercial 
paper  from  PHI  will  reoffer  this  paper  at 
a  discount  to  corporate,  institutional 
and,  with  respect  to  European 
commercial  paper,  individual  investors. 
Institutional  investors  are  expected  to 
include  commercial  banks,  insurance 
companies,  pension  funds,  investment 
trusts,  foundations,  colleges  and 
universities  and  finance  companies. 

Applicants  propose  that  PHI  sell 
short-term  notes  through  one  or  more 
private  placements  or  public  offerings 
primarily  to  traditional  money  market 
investors.  Specific  terms  of  any 
borrowings  will  be  determined  by  PHI  at 
the  time  of  issuance  and  will  comply  in 
all  regards  with  the  Financing 
Parameters. 

PHI  proposes  to  enter  into  individual 
agreements  ("Bid  Note  Agreements") 
with  one  or  more  commercial  banks  that 
mav  be  lenders  under  PHI  credit 
facilities.  The  Bid  Note  Agreements 
would  permit  PHI  to  negotiate  with  one 
or  more  banks  ("Bid  Note  Lenders")  on 
any  given  day  for  the  Bid  Note  Lender, 
or  anv  affiliate  or  subsidiary  of  the 
lender,  to  purchase  promissory  notes 
directly  from  PHI. 

6.  Guarantees 

Applicants  request  authority  for  PHI 
to  issue  guarantees  ("PHI  Guarantees"), 
to  third  parties,  obtain  letters  of  credit, 
enter  into  support  or  expense 
agreements,  or  otherwise  provide  credit 
support  with  respect  to  the  obligations 
of  Subsidiaries,  as  may  be  appropriate 
in  the  ordinary  course  of  their 
respective  businesses,  and  to  enter  into 
guarantees  of  non-affiliated  third 
parties'  obligations  in  the  ordinary 
course  of  PHI's  business  in  an  aggregate 
amount  not  to  exceed  S3. 5  billion  ("PHI 
Guarantee  Limit"). 

A  portion  of  the  PHI  Guarantees  may 
be  in  connection  with  the  business  of 
CESI  or  Pepco  Energy  Services,  Inc. 
("PES"),  both  wholly  owned  indirect 
subsidiaries  of  PHI.  CESI  conducts 
power  marketing  and  trading  operations 
and  PES  provides  energy  efficiency 
contracting,  building  and  systems 
operation  and  maintenance,  as  well  as 
conducting  gas  and  electric  marketing. 
In  addition,  PHI  may  wish  to  provide 
credit  support  in  connection  with  the 
trading  positions  of  CESI  and  PES 


entered  into  in  the  ordinary  course  of 
CESI's  and  PES's  energy  marketing  and 
trading  businesses.  PHI  may  also 
provide  credit  support  for  PES' 
construction  obligations  entered  into  m 
the  ordinary  course  of  PES's  energy 
contracting  business.  The  portion  of  the 
PHI  Guarantee  Limit  to  be  used  on 
behalf  of  the  trading  activities  of  CESI 
and  PES  allows  only  for  a  modest 
increase  over  the  Authorization  Period. 
Certain  of  the  PHI  Guarantees  may  be 
in  support  of  obligations  that  are  not 
capable  of  exact  quantification.  In  these 
cases,  PHI  will  determine  the  exposure 
under  a  guarantee  for  purposes  of 
measuring  compliance  with  the  PHI 
Guarantee  Limit  by  appropriate  means, 
including  estimation  of  exposure  based 
on  loss  experience  or  potential  payment 
amounts.  PHI  proposes  to  charge  each 
Subsidiary  a  fee  for  any  guarantee 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any,  of  obtaining  the 
liquidity  necessary  to  perform  the 
guarantee  for  the  period  of  time  the 
guarantee  remains  outstanding. 

7.  Risk  Management 

Applicants  request  authority  for  PHI 
to  enter  into,  perform,  purchase  and  sell 
financial  instruments  intended  to 
reduce  or  manage  the  volatility  of 
interest  rates,  including  but  not  limited 
to,  interest  rate  swaps,  caps,  floors, 
collars  and  forward  agreements  or  any 
other  similar  agreements.  Hedges  may 
also  include  the  issuance  of  structured 
notes  (i.e.,  a  debt  instrument  in  which 
the  principal  and/or  interest  payments 
are  indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  or  agency  (e.g..  Federal 
National  Mortgage  Association) 
obligations  or  LIBOR  based  swap 
instruments  (collectively,  "Hedge 
Instruments").  Applicants  state  that  the 
transactions  would  be  for  fixed  periods 
and  stated  notional  amounts.  PHI  would 
employ  interest  rate  derivatives  as  a 
means  of  prudently  managing  the  risk 
associated  with  any  of  its  outstanding 
debt  issued  under  this  authorization  or 
under  an  applicable  exemption  by,  in 
effect,  synthetically  (i)  converting 
variable-rate  debt  to  fixed-rate  debt:  (ii) 
converting  fixed-rate  debt  to  variable- 
rate  debt  and  (iii)  limiting  the  impact  of 
changes  in  interest  rates  resulting  from 
variable-rate  debt.  In  no  case  will  the 
notional  principal  amount  of  any 
interest  rate  sw-ap  exceed  that  of  the 
underlying  debt  instrument  and  related 
interest  rate  exposure.  Applicants  state 
that  they  will  not  engage  in  any 
speculative  transactions.  Applicants 
state  that  transactions  will  be  entered 


into  for  a  fixed  or  determinable  period. 
PHI  will  only  enter  into  agreements 
with  counterparties  whose  senior  debt 
ratings,  as  published  by  a  nationally 
recognized  rating  agency  are  greater 
than  or  equal  to  "BBB,"  or  an  equivalent 
rating  ("Approved  Counterparties"), 

In  addition.  Applicants  request 
authority  for  PHI  to  enter  into  interest 
rate  Hedging  Transactions  with  respect 
to  anticipated  debt  offerings 
("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
These  Anticipatory  Hedges  would  only 
be  entered  into  with  Approved 
Counterparties,  and  would  be  utilized  to 
fix  and/or  limit  the  interest  rate  risk 
associated  with  any  new  issuance 
through  (i)  a  forward  sale  of  exchange- 
traded  Hedge  Instruments  ("Forward 
Sale  ");  (ii)  the  purchase  of  put  options 
on  Hedge  Instruments  ("Put  Options 
Purchase"):  (iii)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  Hedge  Instruments  (  "Zero  Cost 
Collar"):  (iv)  transactions  involving  the 
purchase  or  sale,  including  short  sales, 
of  Hedge  Instruments  or  (v)  some 
combination  of  a  Forward  Sale,  Put 
Options  Purchase,  Zero  Cost  Collar  and/ 
or  other  derivative  or  cash  transactions, 
including,  but  not  limited  to,  structured 
notes,  caps  and  collars,  appropriate  for 
the  Anticipatory  Hedges.  Anticipatory 
Hedges  may  be  executed  on-exchange 
("On-Exchange  Trades  ")  with  brokers 
through  the  opening  of  futures  and/or 
options  positions  traded  on  the  Chicago 
Board  of  Trade,  the  opening  of  over-the- 
counter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades.  PHI 
will  determine  the  optimal  structure  of 
each  Anticipatory  Hedge  transaction  at 
the  time  of  execution.  PHI  may  decide 
to  lock  in  interest  rates  and/or  limit  its 
exposure  to  interest  rate  increases, 

B.  Pepco  and  Delmarva  External 
Financing 

In  addition  to  the  following  requests 
for  financing  authority.  Applicants 
request  authority  for  Pepco  to  maintain 
its  existing  financing  arrangements 
described  in  exhibit  K-1  to  the 
Application. 

1.  Short-Term  Debt 

Applicants  request  authority  for 
Pepco  and  Delmarva  to  issue  short-term 
debt  securities  in  aggregate  amounts  not 
to  exceed  S300  million  and  S275  million 
for  Pepco  and  Delmarxa.  respectively, 
outstanding  at  any  one  time  during  the 
Authorization  Period.  Applicants 
request  authority  for  Pepco  and 
Delman'a  to  issue  the  same  type  of 
short-term  debt  securities  with  the  same 
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financing  parameters  as  requested  for 
PHI  in  section  III. A. 5,  above. 

2.  Long-Term  Debt  and  Preferred 
Securities 

Applicants  request  authority  for 
Pepco  to  issue  an  aggregate  of  up  to 
S800  million  in  long-term  debt 
securities  and  preferred  securities 
during  the  Authorization  Period. 
Applicants  propose  that  Pepco  will 
issue  the  same  types  of  long-term  debt 
securities  and  preferred  securities  under 
the  same  terms  as  requested  for  PHI  in 
III. A. 4,  above,  except  that  Pepco  may 
issue  secured  as  well  as  unsecured  debt 
securities.  It  is  anticipated  that  any 
secured  long-term  debt  issued  by  Pepco 
will  be  under  a  Mortgage  and  Deed  of 
Trust  Dated  July  1.  1936.  as  amended 
and  supplemented,  between  Potomac 
Electric  Power  Company  and  The  Bank 
of  New  York,  as  Successor  Trustee  to 
Riggs  National  Bank  of  Washington. 
D.C.  However,  Pepco  may  enter  into 
other  similar  secured  financing 
arrangements,  such  as  a  new  mortgage 
indenture,  a  fallaway  indenture, 
pursuant  to  which  Pepco  would  issue 
debt  securities  that  would  be  secured  by 
a  new  series  of  mortgage  bonds  until 
such  time  as  its  mortgage  indenture  was 
terminated  or  it  secured  financing 
agreements  with  banks  or  institutional 
lenders  (  i.e..  accounts  receivable 
financing  or  a  sale/leaseback  of  utility 
property  not  subject  to  the  mortgage 
lien).  Unsecured  long-term  debt 
securities  that  Pepco  may  issue,  include, 
but  are  not  limited  to,  notes,  medium- 
term  notes  or  debentures,  under  one  or 
more  indentures  or  long-term 
indebtedness  under  agreements  with 
banks  or  other  institutional  lenders. 

3.  Guarantees 

Applicants  request  authority  for 
Pepco  to  enter  into  guarantees  ("Pepco 
Guarantees")  under  the  same  conditions 
as  requested  for  the  PHI  Guarantees.  The 
Pepco  Guarantees  will  count  against  the 
PHI  Guarantee  Limit,  exclusive  of  any 
guarantees  and  other  forms  of  credit 
support  that  are  exempt  under  rule  45(b) 
and  rule  52(b);  provided  however,  that 
the  amount  of  Nonutility  Guarantees  in 
respect  of  obligations  of  any  subsidiaries 
acquired  under  rule  58  ("Rule  58 
Subsidiaries")  shall  remain  subject  to 
the  limitation  of  rule  58(a)(1). 
Applicants  state  that  certain  of  the 
guarantees  may  be  in  support  of 
obligations  that  are  not  capable  of  exact 
quantification.  In  these  cases,  Pepco 
will  determine  the  exposure  under  a 
guarantee  for  purposes  of  measuring 
compliance  with  the  PHI  Guarantee 
Limit  by  appropriate  means  including 
estimation  of  exposure  based  on  loss 


experience  or  potential  payment 
amounts.  Applicants  request  authority 
for  Pepco  to  charge  its  associate 
company  a  fee  for  each  guarantee 
provided  on  its  behalf  determined  in  the 
same  manner  as  specified  above  for 
guarantees  issued  by  PHI. 

4.  Risk  Management 

Applicants  request  authority  for 
Pepco  and  Delmarva  to  enter  into, 
perform,  purchase  and  sell  Hedge 
Instruments  and  Anticipatory  Hedges 
according  to  the  same  limitations  and 
requirements  applicable  to  PHI 
described  above,  to  the  extent  not 
exempt  under  rule  52. 

C.  CEH 

Applicants  request  authority  for  CEH, 
a  subsidiarv  of  CEH  or  a  financing  entity 
established  by  CEH  ("collectively.  "CEH 
Companies")  to  fund  the  generation 
activities  of  the  CEH  Companies  during 
the  Authorization  Period  to  issue 
preferred  securities,  long-term  debt  and 
short-term  debt  in  an  aggregate  amount 
not  to  exceed  $1.5  billion  outstanding  at 
anv  time  during  the  Authorization 
Period  ("Genco  Limit").  Any  issuance  of 
securities  by  the  CEH  Companies  to 
unrelated  third  parties  will  count 
towards  the  PHI  Financing  Limit,  except 
those  issued  by  associate  companies  or 
the  PHI  System  Money  Pool.  Any  then 
outstanding  short-term  debt  issued  by 
the  CEH  Companies  will  be  included  in 
the  calculation  of  the  PHI  Short-Term 
Debt  Limit. 

1 .  Preferred  Securities 

Applicants  request  authority  for  the 
CEH  Companies  to  issue  preferred  stock 
or  other  tvpes  of  preferred  securities  in 
one  or  more  series  with  rights, 
preferences  and  priorities  as  may  be 
designated  in  the  instrument  creating 
each  series.  Dividends  or  distributions 
on  preferred  securities  will  be  made 
periodically  and  to  the  extent  funds  are 
legally  available  for  such  purpose,  but 
may  be  made  subject  to  terms  that  allow 
the  issuer  to  defer  dividend  payments 
for  specified  periods.  Preferred 
Securities  may  be  sold  directly  through 
underwriters  or  dealers  in  connection 
with  an  acquisition  in  a  manner  similar 
to  that  described  for  common  stock 
above. 

2.  Long-Term  Debt 

Applicants  propose  that  the  CEH 
Companies  issue  long-term  debt 
securities  including,  but  not  limited  to, 
notes,  medium-term  notes  or  debentures 
under  one  or  more  indentures,  or  long- 
term  indebtedness  under  agreements 
with  banks  or  other  institutional 
lenders.  Long-term  debt  may  be  secured 


by  the  CEH  Companies'  generation 
assets  or  unsecured.  Any  long-term  debt 
security  would  have  a  designation  of 
aggregate  principal  amount,  maturity, 
interest  rate(s)  or  methods  of 
determining  the  same,  terms  of  payment 
of  interest,  redemption  provisions, 
sinking  fund  terms,  and  other  terms  and 
conditions  as  the  CEH  Companies  may 
determine  at  the  time  of  issuance.  Any 
long-term  debt  (i)  may  be  convertible 
into  any  authorized  securities  of  the 
CEH  Companies;  (ii)  will  have 
maturities  ranging  from  one  to  fifty 
years:  (iii)  may  be  subject  to  optional 
and/or  mandatory  redemption,  in  whole 
or  in  part,  at  par.  or  at  various  premiums 
above  the  principal  amount  thereof;  (iv) 
may  be  entitled  to  mandatory  or 
optional  sinking-fund  provisions;  (v) 
may  provide  for  reset  of  the  coupon 
pursuant  to  a  remarketing  arrangement; 
(vi)  may  be  subject  to  tender  to  the 
issuer  for  repurchase  or  be  subject  to  the 
obligation  of  the  issuer  to  repurchase  at 
the  election  of  the  holder  or  upon  the 
occurrence  of  a  specified  event  and  (vii) 
may  be  called  from  existing  investors  by 
a  third  party. 

Specific  terms  of  any  borrowings  such 
as  maturity  dates,  interest  rates, 
redemption  and  sinking  fund 
provisions,  tender,  or  repurchase  and 
conversion  features,  if  any.  with  respect 
to  the  long-term  securities  of  a 
particular  series,  will  be  determined  by 
the  issuer  at  the  time  of  issuance  and 
will  comply  in  all  regards  with  the 
parameters  for  financing  authorization 
set  forth  above.  Associated  placement, 
underwriting,  or  selling  agent  fees, 
commissions  and  discounts,  if  any,  will 
be  established  by  negotiation  or 
competitive  bidding. 

3.  Short-Term  Debt 

Applicants  request  authority  for  the 
CEH  Companies  to  issue  the  same  types 
of  short-term  debt  securities  under  the 
same  terms  as  requested  above  for  PHI. 
CEH  Companies  may,  without  counting 
against  the  limits  set  forth  above, 
maintain  back-up  lines  of  credit. 
Outstanding  external  short-term  debt 
issued  by  CEH  Companies  will  be 
included  in  the  calculation  of  the  PHI 
Short-Term  Debt  Limit. 

4.  Guarantees 

Applicants  request  authority  for  CEH 
to  enter  into  guarantees  of  the 
obligations  of  its  subsidiaries  under  the 
same  terms  as  the  PHI  Guarantees  and 
for  subsidiaries  of  CEH  or  financing 
entities  established  by  CEH  to  issue 
guarantees  to  external  lenders  in 
support  of  their  financing  activities 
(collectively,  "CEH  Guarantees").  The 
CEH  Guarantees  will  count  towards  the 
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PHI  Guarantee  Limit,  exclusive  of  any 
guarantees  and  other  forms  of  credit 
support  that  are  exempt  under  rule  45(b) 
and  rule  52(b).  In  no  event  will  any  CEH 
Guarantees  involve  the  pledging  of  any 
utility  property 

A  portion  of  the  CEH  Guarantees  may 
be  issued  in  connection  with  the 
business  of  CESI,  a  wholly  owned  direct 
subsidiary  of  CEH.  CESI  conducts  power 
marketing  and  trading  operations.  CEH 
may  wish  to  provide  credit  support  in 
connection  with  the  trading  positions  of 
CESI  entered  into  in  the  ordinary  course 
of  CESI's  energy  marketing  and  trading 
businesses.  The  portion  of  the  PHI 
Guarantee  Limit  represented  by  CEH 
Guarantees  allows  only  for  a  modest 
increase  in  the  energv  trading  activities 
of  CESI. 

CEH  Guarantees  may  be  in  support  of 
obligations  that  are  not  capable  of  exact 
quantification.  In  these  cases,  CEH  will 
determine  the  exposure  under  a 
guarantee  for  purposes  of  measuring 
compliance  with  the  PHI  Guarantee 
Limit  by  appropriate  means,  including 
estimation  of  exposure  based  on  loss 
experience  or  potential  payment 
amounts.  CEH  may  charge  each  of  its 
subsidiaries  a  fee  for  any  guarantee 
provided  on  its  behalf.  The  fee  will  not 
be  greater  than  the  cost,  if  any,  of 
obtaining  the  liquidity  necessary-  to 
perform  the  guarantee  for  the  period  of 
time  the  guarantee  remains  outstanding. 

5.  Financing  Risk  Management  Devices 

CEH  or  a  financing  subsidiary 
established  by  CEH,  request  authority  to 
enter  into,  perform,  purchase  and  sell 
interest  rate  management  devices  and 
Anticipatory  Hedges  subject  to  the 
limitations  and  requirements  applicable 
to  PHI  described  above  in  section 
III.A.7. 

6.  Utility  Property  Financing 

Conectiv,  CAG,  CDG  and  any  new 
utility  company  established  by  Conectiv 
("New  Utility  Subsidiarv'"),  are 
currently  authorized  to  acquire  up  to  SI 
billion  of  utility  property.  - 
Authorization  was  granted  for  (i) 
Conectiv  to  fund  CEH,  (ii)  CEH  in  turn 
to  fund  CDG,  ACE  REIT  and  any 
established  New  Utility  Subsidiar\'  and 


-  Conectiv  and  its  subsidiaries  r.urrently  have 
various  authorizations  under  orders  dated  February 
26,  1998  (HCAR  No.  26833).  .August  21.  1998 
(HC.'\R  No.  26907),  September  28,  1998  (HCAR  No. 
26921).  October  21.  1998  (HC.^R  No.  26930). 
November  13.  1998  (HCAR  No.  26941).  December 
14.  1999  (HCAR  No.  27111).  August  17,  2000 
(HCAR  No.  27213).  June  7.  2001  (HCAR  No   27415) 
and  March  22,  2002  (HCAR  No  25707)  collectively. 
"Conective  Financing  Orders").  Since  it  was  formed 
under  the  Tuthority  granted  in  the  Conectiv 
Financing  Orders,  CPGI  is  also  a  New  Utility 
Subsidiary. 


(iii)  ACE  REIT  to  fund  CAG  through  the 
issuance  of  debt  or  equity  securities  to, 
and  the  acquisition  of  those  securities 
by,  their  respective  parent  companies  in 
an  aggregate  amount  not  to  exceed  $1 
billion.  Further,  authorization  was 
granted  for  CAG,  CDG  and  the  New 
Utility  Subsidiaries  to  borrow  up  to  $1 
billion  (less  any  debt  or  equity  securities 
issued  to  their  respective  parent 
companies)  from  the  Conectiv  money 
pool  to  fund  acquisitions  of  utility 
property.  As  of  December  31,  2001,  no 
utility  property  has  been  acquired  under 
this  authorization. 

PHI  requests  that  the  authorizations 
previously  granted  in  the  Conectiv 
Financing  Orders  for  CAG.  CDG  and  the 
New  Utility  Subsidiaries  to  acquire  and 
fund  up  to  $1  billion  of  utility  property 
be  consolidated  in  this  file.  For 
purposes  of  this  request,  the  acquisition 
of  utility  property  by  CAG,  CDG,  CPGI 
and  the  New  Utility  Subsidiaries  (but 
not  Pepco,  Delmar\-a  or  ACE)  would 
include  any  newly  constructed 
facilities,  any  property  acquired  from 
unaffiliated  third  parties  and  any 
property  acquired  from  associated 
companies  that  are  public  utility 
companies  or  EWGs.  Any  acquisition  of 
utility  property  made  under  the 
Conectiv  Financing  Orders  will  count 
against  the  authorization  for  the 
acquisition  of  utility  property  sought  in 
this  Application. 

D.  Conectiv  Financing 

1.  Existing  Financing  Arrangements 

Applicants  request  that  Conectiv 
maintain  certain  financing  arrangements 
in  place  following  the  merger.  These 
financing  arrangements  are  more  fully 
described  in  exhibit  K-2  to  this 
Application. 

2.  Guarantees 

Applicants  request  authority  for 
Conectiv  to  enter  into  guarantees  of  the 
obligations  of  its  subsidiaries  ("Conectiv 
Guarantees")  under  the  same  terms  and 
conditions  as  requested  for  PHI  above  in 
section  III. A. 6.  The  Conectiv  Guarantees 
will  count  towards  the  PHI  Guarantee 
Limit,  exclusive  of  any  guarantees  and 
other  forms  of  credit  support  that  are 
exempt  pursuant  to  rule  45(b)  and  rule 
52(h). 

A  portion  of  the  Conectiv  Guarantees 
may  be  in  connection  with  the  business 
of  CESI,  a  wholly  owned,  indirect 
subsidiary  of  Conectiv.  CESI  conducts 
power  marketing  and  trading 
operations.  Conectiv  may  wish  to 
provide  credit  support  in  connection 
with  the  trading  positions  of  CESI 
entered  into  in  the  ordinary  course  of 
CESI's  energy  marketing  and  trading 


businesses.  The  portion  of  the  PHI 
Guarantee  Limit  represented  by 
Conectiv  Guarantees  allows  only  for  a 
modest  increase  in  the  energy  trading 
activities  of  CESI. 

Certain  of  the  Conectiv  Guarantees 
may  be  in  support  of  obligations  that  are 
not  capable  of  exact  quantification.  In 
these  cases.  Conectiv  will  determine  the 
exposure  under  a  guarantee  for  purposes 
of  measuring  compliance  with  the  PHI 
Guarantee  Limit  by  appropriate  means, 
including  estimation  of  exposure  based 
on  loss  experience  or  potential  payment 
amounts 

Applicants  propose  that  Conectiv 
charge  each  subsidiar>'  a  fee  for  any 
guarantee  provided  on  its  behalf  that  is 
not  greater  than  the  cost,  if  any,  of 
obtaining  the  liquidity  necessary  to 
perform  the  guarantee  for  the  period  of 
time  the  guarantee  remains  outstandmg. 

E  Nonutility  Subsidiary  Financings 

Applicants  request  that  certain 
Nonutility  Subsidiaries  maintain 
financing  arrangements  currently  in 
place  following  consummation  of  the 
Merger.  These  financings  are  more  fully 
described  in  exhibit  K-2  to  the 
Application. 

In  order  to  be  exempt  under  rule 
52(b),  any  loans  by  PHI.  CEH  or 
Conectiv  to  a  Nonutility  Subsidiary,  or 
by  one  Nonutility  Subsidiary  to  another, 
must  have  interest  rates  artd  maturities 
that  are  designed  to  parallel  the  lending 
company's  effective  cost  of  capital. 
However,  in  the  limited  circumstances 
where  the  Nonutility  Subsidiary  making 
the  borrowing  is  not  wholly  owned, 
directly  or  indirectly,  by  PHI,  authority 
is  requested  for  PHI.  CEH.  Conectiv  or 
a  Nonutility  Subsidiary,  as  the  case  may 
be,  to  make  loans  to  those  Nonutility 
Subsidiaries  at  interest  rates  and 
maturities  designed  to  provide  a  return 
to  the  lending  company  of  not  less  than 
its  effective  cost  of  capital  The 
Nonutility  Subsidiary-  receiving  the  loan 
in  this  situation  will  not  sell  any 
services  to  any  associate  Nonutility 
Subsidiary  unless  the  transaction  is 
exempt  from  the  "at  cost"  standard  by 
rule  or  Commission  order. 

F  Guarantees  by  Sonutility  Subsidiaries 

Applicants  request  authority  for  the 
Nonutility  Subsidiaries  to  provide 
guarantees  and  other  forms  of  credit 
support  to  other  Nonutility  Subsidiaries 
("Nonutility  Subsidiary-  Guarantees"). 
The  Nonutility  Subsidiary-  Guarantees 
will  count  against  the  S3. 5  billion  PHI 
Guarantee  Limit,  along  with  the  PHI 
Guarantees,  Pepco  Guarantees.  CEH 
Guarantees  and  Conectiv  Guarantees, 
Applicants  request  authorization  for  a 
Nonutility  Subsidiary-  providing  credit 
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support  to  charge  an  associate  company 
a  fee  for  each  guarantee  provided  on  its 
behalf,  determined  in  the  same  manner 
as  specified  above  for  guarantees  issued 
by  PHI. 

G.  PHI  System  Money  Pool 

Applicants  request  authorization  to 
establish  a  system  Money  Pool. 
Applicants  further  request  authorization 
for  the  Subsidiaries  to  make  unsecured 
short-term  borrowings  from  the  Money 
Pool,  to  contribute  surplus  funds  to  the 
Money  Pool  and  to  lend  and  extend 
credit  to  one  another  through  the  Money 
Pool.  Applicants  request  authoritv  for 
PHI,  Conectiv,  CEH  and  ACE  REIT  to 
contribute  surplus  funds  and  to  lend 
and  extend  credit  to  the  Money  Pool. 
Applicants  state  that  no  loans  through 
the  Money  Pool  would  be  made  to.  and 
no  borrowings  through  the  Money  Pool 
would  be  made  by  PHI  and  Conectiv.' 

Under  the  proposed  terms  of  the 
Money  Pool,  short-term  funds  would  be 
available  from  the  following  sources  for 
short-term  loans  to  the  Subsidiaries 
from  time  to  time:  (i)  surplus  funds  in 
the  treasuries  of  lenders  to  the  Money 
Pool  ("Internal  Funds")  and  (ii) 
proceeds  from  the  issuance  of  short- 
term  debt  securities  by  lenders  to  the 
Money  Pool  which  are  loaned  to  the 
Money  Pool  ("External  Funds").  Funds 
would  be  made  available  from  such 
sources  in  such  order  as  the 
administrator  of  the  Money  Pool  may 
determine  would  result  in  a  lower  cost 
of  borrowing,  consistent  with  the 
individual  borrowing  needs  and 
financial  standing  of  the  companies 
providing  funds  to  the  pool.  The 
determination  of  whether  a  Money  Pool 
participant  shall  lend  funds  to  the 
Money  Pool  would  be  made  by  the 
participant's  chief  financial  officer  or 
treasurer,  or  by  a  designee  thereof,  on 
the  basis  of  cash  flow  projections  and 
other  relevant  factors,  in  the 
participant's  sole  discretion.  No  party 
would  be  required  to  effect  a  borrowing 
through  the  Money  Pool  if  it  is 
determined  that  it  could,  and  had 
authority  to,  effect  a  borrowing  at  lower 
cost  directly  from  other  lenders. 

The  cost  of  compensating  balances,  if 
any,  and  fees  paid  to  banks  to  maintain 


^  Applicants  state  that  CEH  and  ACE  REIT  are 
temporarily  registered  as  holding  companies  under 
the  Act  due  to  lack  of  authorization  to  designate 
their  subsidiaries'  generation  assets  as  EWGs  CEH 
and  .ACE  REIT  currently  are  authorized  to  borrow 
from  Conectiv's  money  pool  by  order  dated  |une  7. 
2001  (HCAR  No.  27415)  and  seek  authority  to 
borrow  from  the  Money  Pool  until  the  later  of  a 
period  of  one  year  from  the  date  of  the  .Merger  or 
the  receipt  of  EWG  authorization  requested  in  this 
Application.  Applicants  further  state  that  CEH  and 
ACE  REIT  will  be  deregistered  after  their  respective 
public  utility  subsidiaries  are  certified  as  EVVGs. 


credit  lines  and  accounts  by  Money  Pool 
participants  lending  External  Funds  to 
the  Money  Pool  w-ould  initially  be  paid 
by  the  participant  maintaining  the  line. 
A  portion  of  the  costs,  or  all  of  the  costs 
in  the  event  a  Money  Pool  participant 
establishes  a  line  of  credit  solely  for 
purposes  of  lending  any  External  Funds 
obtained  into  the  Money  Pool,  would  be 
retroactively  allocated  every  month  to 
the  companies  borrowing  the  External 
Funds  through  the  Money  Pool  in 
proportion  to  their  respective  daily 
outstanding  borrowings  of  External 
Funds. 

If  only  Internal  Funds  make  up  the 
funds  available  in  the  Money  Pool,  the 
interest  rate  applicable  and  payable  to 
or  by  Subsidiaries  for  all  loans  of  the 
Internal  Funds  will  be  the  rates  for  high- 
grade,  unsecured  thirty  day  commercial 
paper  sold  through  dealers  by  major 
corporations  as  quoted  in  The  Wall 
Street  Journal. 

If  only  External  Funds  comprise  the 
funds  available  in  the  Money  Pool,  the 
interest  rate  applicable  to  loans  of  the 
External  Funds  would  be  equal  to  the 
lending  company's  weighted  average  of 
the  cost  for  the  External  Funds.  If  more 
than  one  Money  Pool  participant  had 
made  available  External  Funds  on  a 
certain  day.  the  applicable  interest  rate 
would  be  a  composite  rate  equal  to  the 
weighted  average  of  the  cost  incurred  by 
the  respective  Money  Pool  participants 
for  the  External  Funds. 

In  cases  where  both  Internal  Funds 
and  External  Funds  are  concurrently 
borrowed  through  the  Money  Pool,  the 
rate  applicable  to  all  loans  comprised  of 
these  "blended"  funds  would  be  a 
composite  rate  equal  to  the  weighted 
average  of  the  cost  of  all  the  External 
Funds. 

Funds  not  required  by  the  Money 
Pool  to  make  loans  (with  the  exception 
of  funds  required  to  satisfy  the  Money 
Pool's  liquidity  requirements)  would 
ordinarily  be  invested  in  one  or  more 
short-term  investments,  including:  (i) 
Interest-bearing  accounts  with  banks; 
(ii)  obligations  issued  or  guaranteed  by 
the  U.S.  government  and/or  its  agencies 
and  instrumentalities,  including 
obligations  under  repurchase 
agreements;  (iii)  obligations  issued  or 
guaranteed  by  any  state  or  political 
subdivision  thereof,  provided  that  these 
obligations  are  rated  not  less  than  "A" 
by  a  nationally  recognized  rating 
agency;  (iv)  commercial  paper  rated  not 
less  than  "A-1"  or  "P-1"  or  their 
equivalent  by  a  nationally  recognized 
rating  agency;  (v)  money  market  mutual 
funds;  (vi)  bank  certificates  of  deposit; 
(vii)  Eurodollar  funds  and  (viii)  other 
investments  as  are  permitted  by  section 


9(c)  of  the  Act  and  rule  40  under  the 
Act. 

The  interest  income  earned  on 
investments  in  the  Money  Pool  would 
be  allocated  Eunong  the  participants  in 
the  Money  Pool  in  accordance  with  the 
weighted  average  proportion  each 
participant's  contribution  of  funds  bears 
to  the  total  amount  of  funds  in  the 
Money  Pool. 

Each  Subsidiary  receiving  a  loan 
through  the  Money  Poo!  would  be 
required  to  repay  the  principal  amount 
of  the  loan,  together  with  all  interest 
accrued,  on  demand  and  in  any  event 
not  later  than  one  year  after  the  date  of 
the  loan.  All  loans  made  through  the 
Money  Pool  may  be  prepaid  by  the 
borrower  without  premium  or  penalty. 

Applicants  request  authority  for 
Pepco  and  Delmarva  to  borrow  up  to 
$300  million  and  $275  million, 
respectively,  at  any  one  time 
outstanding,  from  the  Money  Pool.  Any 
short-term  debt  borrowed  from  the 
Money  Pool  by  Pepco  and  Delmarva 
will  count  against  each  company's 
short-term  debt  authority  requested  in 
section  III.B.l,  above. 

H.  Intrasystem  Financing 

Applicants  expect  that  PHI,  CEH, 
Conectiv  and  the  Nonutility 
Subsidiaries  will  lend  funds,  extend 
credit,  make  capital  contributions  and 
open  account  advances  without  interest 
to  Nonutility  Subsidiaries.  Applicants 
state  that  these  transactions  will 
typically  be  exempt  under  rules  52(b) 
and  45(b).  However,  if  intrasystem 
transactions  are  not  exempt  under  rules 
52(b)  and  45(b),  Applicants  request  that 
the  company  making  a  loan  or 
extending  credit  may  charge  interest  at 
the  same  effective  rate  of  interest  as  the 
daily  weighted  average  effective  rate  of 
commercial  paper,  revolving  credit  and/ 
or  other  short-term  borrowings  currently 
held  by  the  borrowing  company, 
including  an  allocated  share  of 
commitment  fees  and  related  expenses. 
If  the  borrowing  company  has  no 
outstanding  borrowings,  then  the 
interest  rate  shall  be  predicated  on  the 
Federal  Funds  effective  rate  of  interest 
as  quoted  daily  by  the  Federal  Reserve 
Bank  of  New  York. 

In  the  limited  circumstances  where 
the  Nonutility  Subsidiary  effecting  the 
borrowing  is  not  wholly  owned  by  PHI, 
CEH,  Conectiv,  or  a  Nonutility 
Subsidiary,  directly  or  indirectly, 
Applicants  request  authority  for  PHI, 
CEH,  Conectiv,  or  a  Nonutility 
Subsidiary  to  make  loans  to  these 
subsidiaries  at  interest  rates  and 
maturities  designed  to  provide  a  return 
to  the  lending  company  of  not  less  than 
its  effective  cost  of  capital.  If  such  loans 
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are  made  to  a  Nonutility  Subsidian'. 
such  Nonutility  Subsidiary  will  not 
provide  aay  services  to  any  associate 
Nonutility  Subsidiary  unless  such 
transaction  is  exempt  from  the  "at  cost" 
standard  by  rule  or  Commission  order. 

If  these  loans  are  made  to  a  Nonutility 
Subsidiary,  such  Nonutility  Subsidiary 
will  not  provide  any  services  to  any 
associate  Nonutility  Subsidiary  except 
to  a  wholly  or  partially  owned 
subsidiary  that  meets  one  of  the 
following  conditions;  (i)  The  Nonutility 
Subsidiary  is  a  FUCO  or  an  EVVG  that 
derives  no  part  of  its  income,  directly  or 
indirectly,  from  the  generation  and  sale 
of  electric  energy  within  the  United 
States:  (ii)  the  Nonutility  Subsidiary  is 
an  EWG  that  sells  electricity  at  market- 
based  rates  that  have  been  approved  by 
the  Federal  Energy  Regulatory 
Commission  ("FERC")  or  the  relevant 
state  public  utility  commission, 
provided  that  the  purchaser  is  not  one 
of  Pepco  Holdings'  regulated  public 
utilitv  subsidiaries;  (iii)  the  Nonutility 
Subsidiarv  is  a  "quaiif\ing  facility" 
("QF")  under  the  Public  Utility 
Regulatorv  Policies  Act  of  1978.  as 
amended  ("PURPA").  that  sells 
electricity  exclusively  at  rates 
negotiated  at  arm's  length  to  one  or 
more  industrial  or  commercial 
customers  purchasing  the  electricity  for 
their  own  use  and  not  for  resale,  or  to 
an  electric  utility  company  (other  than 
one  of  Pepco  Holdings'  regulated  public 
utilitv  subsidiaries)  at  the  purchaser's 
"avoided  costs"  as  determined  under 
the  regulations  under  PURPA;  (iv)  the 
Nonutility  Subsidiary  is  an  EWG  or  QF 
that  sells  electricity  at  rates  based  upon 
its  cost  of  service,  as  approved  by  the 
FERC  or  any  state  public  utility 
commission  having  jurisdiction, 
provided  that  the  purchaser  of  the 
electricity  is  not  one  of  Pepco  Holdings' 
regulated  public  utility  subsidiaries  or 
(v)  the  Nonutility  Subsidiary  is  engaged 
.  solely  in  the  business  of  developing, 
owning,  operating  and/or  providing 
services  to  a  company  described  in 
clauses  (i)-(iv)  above.  In  the  event  these 
loans  are  made.  PHI  will  include  in  the 
next  certificate  filed  under  rule  24 
substantially  the  same  information  as 
required  on  form  U-6B-2  with  respect 
to  the  transaction. 

/.  Financing  Subsidiaries 

Applicants  request  authority  for  PHI 
and  the  Subsidiaries  to  acquire,  directly 
or  indirectly,  the  equity  securities  of  one 
or  more  corporations,  trusts, 
partnerships,  or  other  entities 
("Financing  Subsidiaries")  created 
specifically  for  the  purpose  of 
facilitating  the  financing  of  the 
authorized  and  exempt  activities 


(including  exempt  and  authorized 
acquisitions)  of  PHI  and  the 
Subsidiaries.  Applicants  request 
authority  for  the  Financing  Subsidiaries 
to  issue  short-term  debt,  long-term  debt, 
preferred  securities  or  equity  securities 
to  third  parties  and  transfer  the 
proceeds  of  these  financings  to  PHI  or 
their  respective  parent  Subsidiaries.  If 
required.  Applicants  propose  that  PH! 
or  a  Subsidiary,  guarantee  or  enter  into 
support  or  expense  agreements  with 
respect  to  the  obligations  of  the 
Financing  Subsidiaries.  Applicants 
request  authority  for  each  of  the 
Subsidiaries  to  enter  into  an  expense 
agreement  with  its  respective  Financing 
Subsidiary,  under  which  it  would  agree 
to  pay  all  expenses  of  the  Financing 
Subsidiary,  Any  amounts  issued  by  the 
Financing  Subsidiaries  to  third  parties 
under  this  authorization  will  bo 
included  in  the  overall  external 
financing  limitation  authorized  for  the 
immediate  parent  of  the  Financing 
Subsidiary,  however,  the  underlying 
intrasystem  mirror  debt  and  parent 
guarantee  shall  not  be  included. 

/.  Changes  in  Capitol  Stock  of  Wholly 
Owned  Subsidiaries 

The  portion  of  an  individual 
Subsidiary's  aggregate  financing  to  be 
effected  through  the  sale  of  stock  to  PHI 
or  another  immediate  parent  company 
during  the  Authorization  Period  cannot 
be  ascertained  at  this  time.  It  may 
happen  that  the  proposed  sale  of  capital 
securities  mav  in  some  cases  exceed  the 
then-authorized  capital  stock  of  the 
Subsidiary.  In  addition,  the  Subsidiary 
mav  choose  to  use  capital  stock  with  no 
par  value. 

Applicants  request  authority  to 
change  the  terms  of  any  wholly  owned 
Subsidiary's  authorized  capital  stock 
capitalization  or  other  equitv  interests 
bv  an  amount  deemed  appropriate  by 
PHI  or  other  intermediate  parent 
company,  as  needed  to  accommodate 
these  proposed  transactions  and  to 
provide  for  future  issues.  A  Subsidiary 
would  be  able  to  change  the  par  value, 
or  change  between  par  value  and  no-par 
stock,  without  obtaining  additional 
Commission  approval.  Anv  action  by  a 
Utility  Subsidiary  (other  than  CAG.  CDG 
and  the  New  Utility  Subsidiaries)  would 
be  subject  to  and  would  only  be  taken 
upon  the  receipt  of  any  necessary 
approvals  bv  the  state  commission  in 
the  state  or  states  where  the  I'tility 
Subsidiary  is  incorporated  and  doing 
business. 

K.  Investments  in  EWGs  and  FUCOs 

Conectiv  has  authorization  to  invest 
proceeds  of  securities  issuances  in 
EWGs  in  amounts  not  to  exceed  $350 


million  ("Conectiv  EWG  Project 
Limit"),  ■*  As  of  lune  .30.  2001 ,  Conectiv 
had  investments  in  EWGs  of  S156.3 
million.  Conectiv  has  no  investments  in 
FUCOs.  As  of  lune  30.  2001 .  Conectiv 
states  that  it  was  in  compliance  with  the 
requirements  of  the  Conectiv  Financing 
Orders  as  thev  relate  to  investments  in 
EWGs. 

As  of  lune  30.  2001,  Pepco  had 
investments  in  EWGs  of  S31.2  million, 
which  consisted  of  investments  in  the 
Benning  Road  and  Buzzard  Point  power 
generation  plants.  As  of  December  21. 
2001.  Pepco  had  investments  in  FUCOs 
of  S643.1  million  in  FUCOs  These 
investments  consist  of  interests  in 
projects  located  in  the  Netherlands, 
Australia  and  Austria  and  were  made 
under  long-term  leveraged  leases. 

Applicants  request  that  the 
authorizations  previously  granted  by  the 
Commission  for  Conectiv  to  invest  in 
EWGs  continue  in  effect  upon 
consummation  of  the  Merger  pending 
authorization  of  the  request  for  further 
investment  in  EWGs  and  FUCOs 
described  in  the  Application. 
Applicants  further  request  that  Pepco 
maintain  its  current  investments  in 
FUCOs. 

After  the  Merger.  .Applicants  seek 
authority  to  finance  additional  EWG  and 
FUCO  investments  in  an  aggregate 
amount  of  up  to  100  percent  of  PHI's 
consolidated  retained  earnings  plus  S3. 5 
billion  ("PHI  Exempt  Project'Limit") 
during  the  Authorization  Period.  These 
financings  may  include  the  issuance  or 
sale  of  securities  for  the  purpose  of 
financing  the  acquisition  or  operations 
of  an  EWG  or  FUCO  or  the  guarantee  of 
a  security  of  an  EWG  or  FUCO 

L.  Payment  of  Dividends  out  of  Capital 
or  Unearned  Surplus 

1   PHI  and  Conectiv 

Applicants  propose  that  PHI  and 
Conectiv  be  permitted  to  pay  dividends, 
from  time  to  time  through  the 
.Xuthorization  Period,  out  of  capital  and 
unearned  surplus,  to  the  extent 
permitted  under  applicable  corporate 
law.  Applicants  request  that  the 
Commission  reserve  jurisdiction  over 
this  proposal  pending  completion  of  the 
record. 

2.  Utility  Subsidiaries 

Applicants  propose  that  the  Utility 
Subsidiaries  be  permitted  to  pay 
dividends,  from  time  to  time  through 
the  Authorization  Period,  out  of  capital 
and  unearned  surplus,  to  the  extent 
permitted  under  applicable  corporate 
law.  Applicants  request  that  the 
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Commission  reserve  jurisdiction  over 
this  proposal  pending  completion  of  the 
record. 

3.  Nonutility  Subsidiaries 

Applicants  propose  that  the 
Nonutility  Subsidiaries  (including  CEH. 
ACE  REIT,  CAG,  CDG,  CPGI  and  the 
New  Utility  Subsidiaries  upon  the 
receipt  of  EWG  status)  be  permitted  to 
pay  dividends,  from  time  to  time 
through  the  Authorization  Period,  out  of 
capital  and  unearned  surplus,  to  the 
extent  permitted  under  applicable 
corporate  law. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary-. 
[FR  Doc.  02-9313  Filed  4-16-02;  8:45  am] 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45727;  File  No.  SR-Amex- 
2002-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  American  Stock  Exchange  LLC 
Relating  to  Specialist  Unit  Fees 

April  10,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  '  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  on  February 
7,  2002,  the  American  Stock  Exchange 
LLC  ("Exchange"  or  "Amex")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
March  13,  2002,  the  Amex  submitted 
Amendment  No.  1  to  the  proposed  rule 
change. '  On  March  18.  2002,  the  Amex 
submitted  Amendment  No.  2  to  the 


proposed  rule  change.'*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  modify  its 
Member  Fee  Schedule  to  pass  through 
to  Amex  specialist  units  any  fee  paid  by 
the  Exchange  to  a  third  peuty  in 
connection  with  the  listing  and  trading 
of  a  security  allocated  to  such  specialist 
unit. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  Amex 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Amex  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulaton'  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  connection  with  the  listing  and 
trading  of  certain  securities  on  the 
Exchange,  the  Exchange  may  be 
required  to  pay  fees  to  third  parties  as 
a  condition  to  listing.  For  example,  the 
Exchange  mav  pay  license  fees  to  index 
providers  to  list  index  options  or 
exchange-traded  funds  based  on  a  stock 
index.  The  Exchange  may  also  pay  other 
types  of  fees  to  third  parties  in 
connection  with  a  particular  listing. 

The  Exchange  proposes  to  pass  such 
fees  through  to  the  Amex  specialist  unit 


'ISU.S.C  78s(b)(l|. 

M7CFR240  19b-4. 

'Spp  lettpr  from  (ieraldine  Brindisi.  Vice 
Presidcnl  and  Corporate  Secretary,  .\mex.  to  Nancy 
I  .Sanow,  .^ssistant  Director.  Division  of  Market 
Regulation  ("Division").  Commission,  dated  March 
12.  2002  ('•.•\mendment  No.  1")  In  .Amendment  No. 
1.  the  .Amex:  (11  Removed  its  discretion  to  waive 
all  or  a  portion  of  the  proposed  fee;  (2)  described 
its  existmg  license  fees  and  their  application;  (3) 
explained  that  the  proposed  fee  is  intended  to 
recoup  costs  incurred  by  the  Exchange:  (4) 
represented  that  the  proposed  fee  will  be  imposed 
on  anv  security  traded  on  the  Exchange,  whether 
listed  or  traded  pursuant  to  unlisted  trading 
privileges;  and  (5)  asserted  that  the  proposed  fee  is 
not  intended  to  cover  any  form  of  payment  for  order 
flow 


*  See  letter  from  Claire  McGrath.  .\mex.  to  Nancy 
|.  Sanow,  Assistant  Director.  Division.  Commission, 
dated  March  14.  2002  (-Amendment  No.  2").  In 
.Amendment  No.  2.  the  .Amex  added  rule  text  and 
a  made  a  conforming  change  to  the  purpose  section 
stating  that  it  would  not  pass  through  any  proposed 
fee  to  a  specialist  unit  allocated  a  security  if  the 
Exchange  imposes  a  license  fee  on  such  specialist 
unit  on  a  per  transaction  basis  w'ith  respect  to 
trading  in  the  same  security  The  Amex  also  made 
a  technical  correction  to  the  purpose  section.  For 
purposes  of  calculating  the  BO-day  period  within 
which  the  Commission  may  summarily  abrogate  the 
proposed  rule  change  under  section  19(b)(3)(C)  of 
the  Act.  the  Commission  considers  that  period  to 
commence  on  Mar(;h  18.  2002,  the  date  the  Amex 
filed  Amendment  No.  2.  See  15  U.S.C.  78s(b)(3)(C). 


allocated  a  security  for  which  the 
Exchange  pays  such  fees.  This  fee, 
which  will  be  included  in  the  Amex 
Member  Fees  Schedule  under 
"Membership  Fees,"  will  be  applicable 
to  any  securities  traded  on  the  Exchange 
for  which  the  Exchange  pays  a  fee  in 
connection  with  Amex  listing  or 
trading,  including  equities,  options, 
structured  products,  exchange-traded 
funds  and  Trust  Issued  Receipts. 

The  Exchange  currently  imposes 
license  fees  on  a  per  transaction  basis 
applicable  to  specialists  and  registered 
options  traders  in  connection  with 
trading  of  options  on  the  Nasdaq  100 
Index  Tracking  Stock  (symbol  QQQ), 
Nasdaq  100  Index  (symbol:  NDX),  Mini 
NDX  (symbol:  MNX),  and  options  on 
S&P  100  iShares  (symbol:  OEF).  These 
fees  were  filed  with  the  Commission  in 
SR-Amex-2001-101.  "^  The  Exchange 
represents  that  it  will  not  pass  through 
fees  to  the  specialist  unit  that  the 
Exchange  pays  to  third  parties,  if  the 
Exchange  imposes  a  license  fee  on  a  per 
transaction  basis  with  respect  to  the 
allocated  security,  [e.g.,  the  Options 
Licensing  Fee  imposed  under  the 
Options  Fee  Schedule,  as  described  in 
SR-Amex-2001-101]. 

The  Exchange  represents  that  any  fee 
passed  through  to  the  specialist  unit 
pursuant  to  this  filing  will  reflect  only 
actual  costs  incurred  by  the  Exchange  in 
connection  with  Exchange  listing  or 
trading  of  the  allocated  security.  Such 
fee  could  be  imposed  in  connection 
with  any  security  traded  on  the 
Exchange,  whether  a  listed  security  or  a 
security  traded  pursuant  to  unlisted 
trading  privileges.  The  fee  is  not 
intended  to  cover  any  form  of  payment 
for  order  flow  by  the  Exchange  (in  the 
event  the  Exchange  determines  to 
engage  in  such  payment),  and  any 
imposition  of  fees  on  members  or 
member  organizations  to  permit  the 
Exchange  to  recoup  such  payment 
would  be  filed  separately  with  the 
Commission  pursuant  to  Rule  19b-4.'' 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6  of  the  Act,^  in  general, 
and  with  section  6(b)(4)  of  the  Act,"  in 
particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 


''See  Securities  Exchange  Act  Release  No.  45163 
(December  18.  2001).  66  FR  66958  (December  27. 
2001). 

6  17CFR240.19b-4. 

■15  U.S.C.  78f. 

8  15U.S.C.  78f(b)(4). 
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B.  Self-Regulator}'  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition. 

C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change. 
as  amended,  has  become  effective 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  "  and  subparagraph  (f)(2)  of  Rule 
19b-4  '"  thereunder,  because  it 
establishes  or  changes  a  due,  fee.  or 
other  charge.  At  anv  time  within  60 
days  of  March  18.  2002."  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'-^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretan,-,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the    , 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Aniex-2002-08  and  should  be 
submitted  bv  Mav  8.  2002. 


'M5  U.S.C.  78s(b)(3)(A)(ii). 
i''17CFR240  19l)-4(fl{2). 
"  Sep  supra  note  4. 
'^See  15  U.S.C.  78s(b)(3)(C). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'  ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Dm    02-4311  Filed  4-1R-02:  8:45  am] 
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.•\pril  10,  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.34 
("Act").  '  notice  is  hereby  given  that  on 
March  20,  2002.  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  propcses  to  amend  the 
Amex's  Registration  and  IntraDay 
Comparison  ("IDC")  Fees  Schedule 
relating  to  Equity  IDC  Fees.  New 
language  is  in  italics. 

Registration  and  IDC  Fees 

I.  Membership  Registration 
No  change 

II.  Options  IDC 
No  change 

III.  Equities  IDC 

Dedicated  Access    S200/month 
User  I. D.     50/month 

Transaction  Processing  Fee 

(applied  to  TO  trades): 

Shares  per  side 

1-999    0.00  per  side 

1 ,000-2.999     0.03  per  side 

3,000+     0.09  per  side 

Questioned  Trade  Charge 

(applied  toT+1.  T+2.  etc.  trades): 
0.20  per  side 


■■<  17CFR  200  3U-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
an\  comments  it  received  on  the 
proposed  rule  change.  The  text  nf  these 
statements  may  be  examined  at  the 
places  specified  in  Item  1\'  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutor\-  Basis  for,  the  Proposed  Rule 
Change    . 

1 .  Purpose 

The  Amex  will  be  implementing  a 
new  trade  comparison  svstem  for 
equities  called  Intra-Dav  Comparison 
Svstem  for  Equities  CIDC-E").  as 
developed  by  the  Securities  Industr> 
Automation  Corporation  ("SIAC").  IDC- 
E  will  provide  real-time  intra-day  trade 
comparisons  applicable  to  all  trades, 
including  system  and  non-system 
trades.  System  trades  include 
executions  of  orders  entered  in  the 
Amex  Order  File  ("AOF").  the 
Exchange's  automated  order  routing 
facilitv:  non-system  trades  include 
execution  of  orders  not  entered  into 
.•\0F  [t.g  .  crowd  to  crowd  trades).  The 
benefits  of  intra-day  comparison  include 
reduction  of  the  uncumpared  rate  for 
equities,  improvement  in  trade 
processing  efficiencv.  and  reduction  of 
risk  to  member  firms  resulting  from 
open  positions. 

Amex  proposes  to  charge  the 
following  IDC-E  transaction  processing 
fees  to  Amex  clearing  firm  members, 
effective  May  1,  2002  The  Questioned 
Trade  Charge  per  questioned  trade 
(applied  to  T-^1 .  T*2,  etc.  trades)  will  be 
SO. 20  per  side  The  transaction 
processing  fee  for  transactions 
submitted  for  trade  date  comparison 
(per  side)  will  be  SO. 03  for  transactions 
of  1,000-2,999  shares  per  side,  and 
SO  09  for  transactions  of  3.000  shares  or 
more  per  side  (Transactions  of  less  than 
1 .000  shares  per  side  will  not  be 
charged.) 

The  Hl.xchange  also  proposes  to  charge 
each  clearing  firm  member  a  Dedicated 
Remote  Access  Fee  of  S2,400  annually. 
This  is  equal  to  Amex's  Dedicated 
Remote  Access  fee  of  S2,400  per  year  for 
Intra-Day  Comparison  for  Options 
("IDC-O").  The  Exchange  will  charge 
each  clearing  firm  member  S600 
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annually  for  User  ID's,  equal  to  AMEX's 
User  ID  fee  of  S600  per  year  for  IDC-O. 

IDC-E  charges  are  intended  to  be  cost- 
neutral  to  the  clearing  firm  members 
and  are  not  expected  to  result  in  overall 
increased  comparison  charges  for 
clearing  firm  members. 

2.  Statutor\'     Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  - 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  of  the  Act  '  in  particular 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act-*  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder^  because  it  establishes  or 
changes  a  due.  fee,  or  other  charge.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Conunission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  of  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-17  and  should  be 
submitted  by  May  8,  2002. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Dnf)uty  Secretary. 
[PR  Doc.  02-9312  Filed  4-16-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45726;  File  No.  SR-ISE- 
2002-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC  Relating  to  Mandatory  System 
Testing 

April  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  '  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  February 
13,  2002.  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change,  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt  a 
rule  requiring  members  to  participate  in 
specified  systems  tests.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  in  italics. 
***** 

Rule  419.  Mandatory  Systems  Testing 
fal  Each  member  that  the  Exchange 
designates  as  required  to  participate  in 


a  system  test  must  conduct  or 
participate  in  the  testing  of  its  computer 
systems  to  ascertain  the  compatibility  of 
such  systems  with  the  Exchange's 
systems  in  the  manner  and  frequency 
prescribed  by  the  Exchange.  The 
Exchange  will  designate  members  as 
required  to  participate  in  a  system  test 
based  on:  the  category  of  membership 
(Primary  Market  Maker,  Competitive 
Market  Maker  and  Electronic  Access 
Member):  the  computer  system(sj  the 
member  uses;  and  the  manner  in  which 
the  member  connects  to  the  Exchange. 
The  Exchange  will  give  Members 
reasonable  notice  of  any  mandatory 
systems  test,  which  notice  will  specify 
the  nature  of  the  test  and  Members' 
obligations  in  participating  in  the  test. 

(b)  Every  member  required  by  the 
Exchange  to  conduct  or  participate  in 
testing  of  computer  systems  shall 
provide  to  the  Exchange  such  reports 
relating  to  the  testing  as  the  Exchange 
may  prescribe.  Members  shall  maintain 
adequate  documentation  of  tests 
required  by  this  Rule  and  results  of  such 
testing  for  examination  by  the 
Exchange. 

(c)  A  member  or  member  organization 
that  is  subject  to  this  Rule  and  that  fails 
to  conduct  or  participate  in  the  tests, 
fails  to  file  the  required  reports,  or  fails 
to  maintain  the  required  documentation, 
may  be  subject  to  disciplinary  action 
pursuant  to  the  Exchange's  rules. 


Rule  1614.  Imposition  of  Fines  for 
Minor  Rule  Violations 


(d)  Violations  Subject  to  Fines.  The 
following  is  a  list  of  rule  violations 
subject  to,  and  the  applicable  sanctions 
that  may  be  imposed  by  the  Exchange 
pursuant  to,  this  Rule; 
***** 

(8)  Mandatory  Systems  Testing  (Rule 
419).  Failure  to  conduct  or  participate 
in  the  testing  of  computer  systems,  or 
failure  to  provide  required  reports  or 
maintain  required  documentation,  shall 
be  subject  to  the  fines  listed  below. 


Violations  within  one 
calendar  year 


Sanction 


nsu.s.c:  78f(bi 

il5L'.S.C.78f(bl(4). 
M5  U.S.C.  78s(b)(3)(.'>i)(ii) 
M7CFR240.19b-4(n(2). 


'■17CFR200.30-3(a)(12). 
'15  use.  78s(b)(l). 
n7CFR240,19b-4. 


First  Violation    

$250. 

Second  Violation   

$500. 

Third  Violation     

$1000. 

Fourth  Violation  

$2000. 

Fifth  Violation  or  more 

Formal  Disciplinary 

Action. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  I\^  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulator}-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

According  to  the  ISE.  the  purpose  of 
the  proposed  rule  change  is  to  give  the 
Exchange  flexibility  to  require  members 
to  participate  in  mandated  system  tests. 
The  ISE  believes  that  it  is  critical  that 
its  members  work  closely  with  the 
Exchange  in  testing  new  software 
releases,  especially  as  the  Exchange 
implements  new  versions  of  its 
software.  The  ISE  represents  that,  while 
its  members  generally  have  been 
responsive  to  its  testing  schedule,  at 
times  the  Exchange  has  had  difficulty 
getting  the  proper  level  of  attention  of 
a  member,  resulting  in  some  members 
failing  to  be  prepared  to  test  according 
to  the  ISE's  time  schedule.  The 
proposed  rule  change  would  give  the 
Exchange  the  ability  to  designate  certain 
tests  as  mandatory  for  specified  classes 
of  members.  Failure  to  engage  in  a  test 
would  subject  a  member  to  disciplinar\' 
action,  including  possible  fines 
pursuant  to  changes  proposed  to  the 
ISE's  minor  rule  violation  program. 

2.  Statutory-  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
efb)  of  the  Act,'  in  general,  and  furthers 
the  objectives  of  section  6(h)(5)"'  in 
particular,  which  requires  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  ISE  also  represents 
that  the  proposal  is  designed  to  further 
the  purposes  of  section  6(b)(6)  '■ 


MSU.S.C.  78f(b). 
"  15  U.S.C.  78f(b)(5). 
5  15U.S.C.  78f(b)(6). 


requiring  the  rules  of  an  exchange  to 
provide  that  its  members  and  persons 
associated  with  its  members  be 
appropriately  disciplined  for  violation 
of  the  provisions  of  the  Act.  the  rules  or 
regulation  thereunder,  or  the  rules  of  the 
Exchange. 

B.  Self-Regulator}-  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulator}-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  ISE  consents,  the 
Commission  will: 

(A)  bv  order  approve  the  proposed 
rule  change,  or 

''B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change, 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar\-.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE  All 
submissions  should  refer  to  File  No. 
SR-ISE-2002-07  and  should  be 
submitted  by  May  8.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretar\\ 
|FR  no(    02-P310  Filed  4-16-02;  8:45  ami 
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[Release  No.  34-45718:  File  No.  SR-NYSE- 
2002-07] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  New  York  Stock 
Exchange.  Inc.  Relating  to  the  Listing 
and  Trading  Standards  of  Trust  issued 
Receipts 

April  9,  2002. 

Pursuant  to  section  19(b)(ll  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act").  ^  and  Rule  19b— 4 
thereunder.-  notice  is  hereby  given  that 
on  lanuary  16.  2002.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange  ")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  i  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange  On  March  28.  2002. 
the  Exchange  filed  .Amendment  No.  1  to 
the  proposed  rule  change. '  On  April  9, 
2002.  the  Exchange  filed  Amendment 
No.  2  to  the  proposed  rule  change.-'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  to 
approve  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 


'  17(;KK200.30-3(al(12). 

'  15  U.S.C  7as(b)(l). 

-17CFR240.19b-J 

3  See  Letter  from  Darla  C.  Stuckey.  Corporate 
Secretary.  NYSE,  to  Nancv  |.  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
('Division ').  Commission  (March  27.  20021 
("Amendment  No.  1").  Amendment  No.  1  replaces 
the  original  filing  in  its  entirety,  and  makes 
rlarifications  and  technical  corrections  to  the 
proposed  rule  text. 

••  See  Letter  from  lames  F.  Duffy.  Senior  Vice 
President  and  Associate  General  Counsel.  NYSE,  to 
Nancy  J.  Sanow.  Assistant  Director.  Division. 
Commission  (April  9.  2002)  CAmendnienl  No.  2'). 
.\mendment  No.  2  clarifies  that  the  proposed  rule 
change  applies  lo  a  Trust  Issued  Receipt,  not 
specific  proprietary  products,  and  clarifies  rule  text 
and  the  purpose  of  Rule  19b-4(e). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
listing  standards  for  the  listing  and 
trading,  or  the  trading  pursuant  to 
unlisted  trading  privileges  ("UTP"),  of 
Trust  Issued  Receipts  ("TIRs")  under 
NYSE  Rules  1200  through  1202,  and 
703.20  of  the  NYSE's  Listed  Company 
Manual.  The  Exchange  also  proposes  to 
amend  its  rules  to  incorporate  the  listing 
and  trading  of  TIRs.''  In  addition,  the 
Exchange  proposes  to  adopt  generic 
listing  standards  that  permit  the  listing 
and  trading,  or  trading  pursuant  to  LTP 
of  TIRs,  pursuant  to  Rule  19b-4(e)  of  the 
Act.**  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  NYSE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory- Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  rules 
to  provide  standards  that  permit  the 
listing  and  trading,  or  the  trading 
pursuant  to  UTP,  of  TIRs,  including 
generic  listing  standards  of  TIRs. 
pursuant  to  Rule  19b-4(e)  of  the  Act. 
The  Exchange  proposes  to  adopt  listing 
standards  applicable  to  TIRs  consistent 
with  the  listing  criteria  currently  used 
by  the  American  Stock  Exchange  LLC 
("Amex")  and  other  exchanges,  in  order 
to  trade  TIRs  on  the  Exchange,  and/ or 
on  a  UTP  basis.  Thus,  the  Exchange 


■  Spf  Exihaiise  Rules  13.  36,  98.  104,  105(1),  460. 
.Mlocalion  Policv  dnd  pre-opHning  and  Market-Oii- 
(.:l()se  CMOCn  and  Limit-.il-the-Close  (  ■LOC) 
procedures. 

"17  CFR  240,19b-4(e).  Rule  19b-4(e)  provides 
that  the  listing  and  tradins  of  a  new  derivative 
securities  product  bv  a  self-reRulalory  organization 
("SRO")  shall  not  be  deemed  a  proposed  rule 
change,  pursuant  to  Rule  1  qt)— 4(c:)(  1 )  under  the  Act, 
if  the  C^omniission  has  approved,  pursuant  to 
Section  l'l(h)  of  the  .-Xct.  the  SROs  trading  rules, 
procedures  and  listings  standards  for  the  product 
class  that  include  the  new  derivative  securities 
product  and  the  .SRO  has  a  surveillance  program  for 
the  product  class  See  17  CFR  240  19b-4(e). 


proposes  to  adopt  standards  that  permit 
the  listing  and  trading,  or  trading 
pursuant  to  UTP.  of  TIRs,  under  Section 
19(b)(2)  of  the  Act,^  In  addition,  the 
Exchange  proposes  to  adopt  generic 
listing  and  trading  standards  for  the 
listing  and  trading,  or  trading  pursuant 
to  UTP,  of  TIRs.  under  Rule  19b-4{e)  of 
the  Act.« 

Trust  Issued  Receipts  Generally 

TIRs  are  negotiable  receipts  that  are 
issued  bv  a  trust  representing  securities 
of  issuers  that  have  been  deposited  and 
are  held  on  behalf  of  the  holders  of  the 
TIRs.  TIRs  are  designed  to  allow 
investors  to  hold  interests  in  a  variety  of 
companies  throughout  a  particular 
industn*  in  a  single,  exchange-listed  and 
traded  instrument  that  represents 
beneficial  ownership  in  the  deposited 
securities.  Holders  may  cancel  their 
TIRs  at  any  time  to  receive  the 
deposited  securities. 

Beneficial  owners  of  TIRs  will  have 
the  same  rights,  privileges  and 
obligations  as  they  would  have  if  they 
beneficially  owned  the  deposited 
securities  outside  of  the  TIR  program. 
Holders  of  TIRs  have  the  right  to 
instruct  the  trustee  to  vote  the  deposited 
securities  evidenced  by  the  receipts. 
Thev  will  receive  reports,  proxies,  and 
other  information  distributed  by  the 
issuers  of  the  deposited  securities  to 
their  security  holders  and  will  receive 
dividends  and  other  distributions 
declared  and  paid  by  the  issuers  of  the 
deposited  securities  to  the  trustee, 

TIRs  are  not  leveraged  instruments, 
and  therefore  do  not  possess  any  of  the 
attributes  of  stock  index  options.  The 
Exchange  believes  that  the  level  of  risk 
involved  in  the  purchase  and  sale  of 
TIRs  is  almost  identical  to  the  risk 
involved  in  the  purchase  or  sale  of  the 
common  stocks  represented  by  the 
receipt. 

TIRs  will  be  issued  by  a  trust  created 
pursuant  to  a  depository  trust 
agreement.  After  the  initial  offering,  the 
trust  may  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  requisite  securities  with  the 
trust.  An  investor  in  TIRs  will  be 
permitted  to  withdraw  his  or  her 
deposited  securities  upon  delivery  to 
the  trustee  of  one  or  more  round-lots  of 
100  TIRs.  Orders  for  other  than  a  round 
lot  (or  round  lot  multiples)  will  not  be 
allowed.  Conversely,  an  investor  may 
deposit  the  necessary  securities  and 
receive  the  TIRs  in  return. 


Criteria  for  Initial  and  Continued  Listing 

The  Exchange  believes  that  the  listing 
criteria  proposed  in  its  new  rule  are 
generally  consistent  with  the  listing 
criteria  currently  used  by  the  Amex,  the 
Chicago  Stock  Exchange,  Inc.  (the 
"CHX"),  the  Chicago  Board  Options 
Exchange,  Inc.  (the  "CBOE")  and  the 
Boston  Stock  Exchange,  Inc,  (the 
"BSE").9 

If  TIRs  are  to  be  listed  on  the  NYSE, 
the  Exchange  will  establish  a  minimum 
number  of  receipts  that  must  be 
outstanding  at  the  time  trading 
commences  on  the  Exchange,  and  such 
minimum  number  will  be  included  in 
any  required  submission  to  the 
Commission.  In  connection  with 
continued  listing,  the  Exchange  will 
consider  the  suspension  of  trading  in,  or 
removal  from  listing  of,  a  series  of  TIRs 
when  any  of  the  following 
circumstances  arise:  (1)  The  trust  has 
more  than  60  days  remaining  until 
termination  and  there  have  been  fewer 
than  50  record  and/or  beneficial  holders 
of  the  TIRs  for  30  or  more  consecutive 
trading  days;  (2)  the  trust  has  fewer  than 
50,000  receipts  issued  and  outstanding; 
(3)  the  market  value  of  all  receipts 
issued  and  outstanding  is  less  than  SI 
million;  or  (4)  such  other  event  occurs 
or  condition  exists  which,  in  the 
opinion  of  the  Exchange,  makes  further 
dealings  on  the  Exchange  inadvisable. 
These  flexible  criteria  will  allow  the 
Exchange  to  avoid  delisting  TIRs  (and 
possibly  terminating  the  trust)  due  to 
relatively  brief  fluctuations  in  market 
conditions  that  may  cause  the  number 
of  holders  to  vary.  However,  these 
delisting  criteria  will  not  be  applied  for  ■ 
the  initial  12-month  period  following 
formation  of  a  trust  and  commencement 
of  trading  on  the  Exchange. 

In  addition,  if  the  number  of 
companies  represented  by  the  deposited 
securities  drops  to  fewer  than  nine,  and 
each  time  the  number  of  companies  is 
reduced  thereafter,  the  Exchange  will 
consult  with  the  staff  of  the  Division  of 
Market  Regulation  to  confirm  the 


1.1  liS.C  78s(b)(2). 
»  17  CFR  240.1 9b-4{e). 


'.Sep  Securities  Exchange  Act  Release  No.  41892 
(September  21.  1999)  64  FR  52559  (.September  29. 
1999)  (approving  the  listing  and  trading  of  TIRs  and 
Internet  HOLDRs  on  the  .Amex);  Securities 
Exchange  Act  Release  No.  42056  (October  22.  1999), 
64  FR  58870  (Noveinber  1.  1999)  (approving  the 
listing  and  trading  of  TIRs  and  Internet  HOLDRs  on 
the  CHX  pursuant  to  I'TP);  Securities  Exchange  .Act 
Release  No.  42347  (lanuary  13,  2000).  65  FR  4451 
(lanuarv  27.  2000)  (approving  the  listing  and 
trading  of  TIRs  and  Internet  HOLDRs  on  the  BSE 
pursuant  to  ITP);  Securities  Exchange  Act  Relea.se 
No.  43134  (August  10.  2000),  65  FR  50255  (August 
17,  2000)  (approving  the  listing  standards  for  TIRs 
on  the  CBOE)  and  Securities  Exchange  Act  Release 
No.  44908  (October  4.  2001).  66  FR  52161  (October 
12.  2001)  (approving  the  generic  listing  and  trading 
of  TIRs  and  HOLDRs  on  the  CBOE). 
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appropriateness  of  continued  listing  of 
TIRs. 

Trading  Trust  Issued  Receipts  Pursuant 
to  Rule  19b-4(e) 

To  accommodate  the  efficient  listing 
and  trading,  or  trading  pursuant  to  U'lP, 
of  additional  TIRs,  the  Exchange 
proposes  to  adopt  generic  listing  and 
trading  standards  of  TIRs  pursuant  to 
Rule  19b-4(e)."'  Rule  19b-4(e)  provides 
that  the  listing  and  trading  of  a  new 
derivative  securities  product  by  an  SRO 
will  not  be  deemed  a  proposed  rule 
change,  pursuant  to  paragraph  (c)(1)  of 
the  Rule  19b-4,"  if  the  Commission  has 
approved,  pursuant  to  section  19(b)  of 
the  Act,'-  the  SRO's  trading  rules, 
procedures  and  listing  requirements  for 
the  product  class  that  include  the  new- 
derivative  securities  product,  and  the 
SRO  has  a  surveillance  program  for  the 
product  class.' '  The  Exchange  believes 
that  the  Commission's  approval  of  the 
proposed  generic  listing  requirements 
for  TIRs  will  allow  the  NYSE  to  begin 
trading  qualifying  products  without  the 
need  for  notice  and  comment  and 
Commission  approval  under  section 
19(b)  of  the  Act.'''  The  Exchange's 
ability  to  rely  on  Rule  19b-4(e)  for  these 
products  potentially  reduces  the  time 
frame  for  bringing  these  securities  to  the 
market  and  thus  enhances  investors' 
opportunities. 

The  Commission  has  previously 
approved  requests  of  the  Amex,  CHX,"' 
and  the  Pacific  Exchange,  Inc. 
("PCX")  "^  to  provide  generic  standards 
to  list  and/or  trade  TIRs.'"  The 


'"Telephone  conversation  between  Elena  L,  Daly. 
Assistant  General  Counsel.  Office  of  General 
Counsel.  NYSE,  and  Lisa  N  |ones.  Attorney. 
Division.  Commission  (April  2,  2002). 

"17CFR240.19b-4(c)(l) 

'2  15  use.  78s(b). 

■:'  See  Securities  Exchange  Act  Release  No,  40761 
(December  8.  19981.  63  FR  70952  (December  22. 
1998). 

■-•ISU.S.C  78s(b). 

'''  .See  Securities  E.xchange  .Act  Release  No.  43396 
(September  29,  2000).  65  FR  60230  (October  10. 
2000). 

"'.See  Securities  Exchange  Act  Release  No  44182 
(April  16,  2001).  66  FR  21798  (May  1.  2001). 

'"Specifically,  the  Exchange  proposes  to  provide 
generic  standards  to  list  or  trade,  pursuant  to  Rule 
19b— }(e).  any  TIRs  that  meet  the  following  criteria: 
(1)  Each  component  security  of  the  TIR  must  be 
registered  under  section  12  of  the  Act;  (2)  each 
component  security  of  the  TIR  must  have  a 
minimum  public  float  of  at  least  $150  million.  (3) 
each  component  security  of  the  TIR  must  'oe  listed 
on  a  national  securities  exchange  or  traded  through 
the  facilities  of  Nasdaq  and  a  reported  national 
market  system  security;  (4)  each  component 
security  of  the  TIR  must  have  an  average  daily 
trading  volume  of  at  least  100,000  shares  during  the 
preceding  sixty-day  trading  period;  and  (5)  each 
component  security  of  the  TIR  must  have  an 
average  daily  dollar  value  of  shares  traded  during 
the  preceding  sixty-day  trading  period  of  at  least  SI 
million.  Finally,  the  Exchange  proposes  that  no 
component  securitv  of  the  TIR  may  initially 


Exchange  believes  that  its  proposed 
listing  requirements  for  TIRs  are 
substantially  similar  to  the  generic 
listing  requirements  at  the  Amex,  CHX, 
and  the  PCX, 

Exchange  Rules  Applicable  to  the 
Trading  of  Trust  Issued  Receipts 

TIRs  are  considered  "securities  " 
pursuant  to  NYSE  Rule  3  and  are  subject 
to  all  applicable  trading  rules.  TIRs  will 
be  deemed  "eligible  securities"  for 
purposes  of  the  Intermarket  Trading 
System  ("ITS")  Plan  and  therefore  will 
be  subject  to  the  trade-through 
provisions  of  NYSE  Rule  15A.  TIRs  are 
also  subject  to  NYSE  rules  and  policies 
governing,  among  other  things,  equity 
margin,  priority,  parity  and  precedence 
of  orders,  market  volatility  related 
trading  halts,  and  responsibilities  of 
member  firms.''' 

The  Exchange's  sur\'eillance 
procedures  for  TIRs  will  be  similar  to 
those  used  for  investment  company 
units  and  will  incorporate  and  rely 
upon  existing  NYSE  surveillance 
procedures  governing  equities. 

Prior  to  the  commencement  of  trading 
in  TIRs,  the  Exchange  will  distribute  a 
circular  to  the  membership  highlighting 
the  characteristics  of  TIRs,  including 
that  TIRs  are  not  individually 
redeemable.  In  addition,  the  circular 
will  advise  members  of  the  Exchange 
about  policies  relating  to  trading  halts  in 
TIRs.  Specifically,  the  circular  will  note 
that  the  Exchange  may  consider  factors 
such  as  the  extent  to  which  trading  is 
not  occurring  in  the  underlying 
security(s):  whether  trading  has  been 
halted  or  suspended  in  the  primary- 
market(s)  for  any  combination  of 
underlying  stocks  accounting  for  20%  or 
more  of  the  applicable  current  portfolio 
value;  and  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present. 

Disclosure  to  Custon^ers 

The  Exchange  will  require  its 
members  to  provide  all  purchasers  of 


represent  more  than  20%  of  the  overall  value  of  the 

receipt. 

'"The  Exchange  notes  that  rules  relating  to  odd 
lot  executions  will  not  apply,  because  TIRs  are 
traded  onlv  in  round  lots  or  round  lot  multiples. 
.Additionally,  the  Exchange  understands  that  the 
Commission  has  provided  ;m  exemption  from  the 
short  sale  rule.  Rule  lOa-1  under  the  .Act.  17  CFR 
240  lOa-1.  for  transactions  in  securities  issued 
under  the  HOLDRs  program  See  Letter  from  lames 
■A  Brigagliano.  .Assistant  Director.  Division. 
Commission,  to  Claire  P  McGraih.  Vice  President 
and  Special  Counsel  Derivative  .Securities.  .Amex. 
dated  (November  3,  1999).  1999  WL  692411  (SEC 
No-Action  Letter).  Thus,  the  NYSE  will  issue  a 
notice  to  its  members  detailing  the  terms  of  the 
exemption,  and  confirming  that  .ipplicable  NYSE 
rules  relating  to  short  sales  do  not  apply. 


newly  issued  TIRs  with  a  prospectus  for 
that  series  of  TIRs. 

Trading  of  TIRs 

Upon  approval  of  the  NYSE's  listing 
standards  for  TIRs.  the  Exchange 
intends  to  begin  trading,  on  a  UTP  basis, 
some  or  all  TIRs  that  are  currently 
trading  on  other  securities  exchanges. 
The  following  paragraph  contains 
information  about  TIRs  generally  '"^ 

Each  of  the  companies  represented  by 
the  securities  in  the  portfolios 
underlying  the  e.xisting  TIRs  are 
required  to  meet  the  following 
minimum  criteria  of  proposed  NYSE 
Rule  1202  and  Supplementary-  Material 
.10  when  they  are  listed  on  the  NTSE, 
or  traded  pursuant  to  LTP.  The  generic 
listing  standards  require  the  following: 
(1)  That  each  company's  common  stock 
must  be  registered  under  Section  12  of 
the  Exchange  Act;  (2)  the  minimum 
public  float  of  each  company  included 
in  the  portfolio  was  at  least  $150 
million;  (3)  each  security  was  either 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  and  a  reported  national  market 
system  security;  (4)  the  average  daily 
trading  volume  for  each  security  was  at 
least  100,000  shares  during  the 
preceding  sixty-day  trading  period;  and 
(5)  the  average  daily  dollar  value  of  the 
shares  traded  during  the  preceding 
sixtv-day  trading  period  was  at  least  SI 
million.  The  initial  weighting  of  each 
security  in  the  portfolio  was  based  on  its 
market  capitalization;  however,  any 
security  that  represented  more  than 
20%  of  the  overall  value  of  the  receipt 
on  the  date  of  the  weighting  was 
determined,  was  reduced  to  no  more 
than  20%  of  the  receipt  value. 

Trading  Issues  for  TIRs 

A  round  lot  of  any  of  the  above  TIRs 
represents  a  holders  individual  and 
undivided  beneficial  ownership  interest 
in  the  whole  number  of  securities 
represented  by  the  receipt  The  amount 
of  deposited  securities  for  each  round 
lot  of  100  TIRs  will  be  determined  at  the 
beginning  of  the  marketing  period  and 
will  be  disclosed  in  the  prospectus  to 
investors.  Because  TIRs  may  be 
acquired,  held  or  transferred  only  in 
round  lots  of  100  receipts  or  round  lot 
multiples,  orders  for  other  than  a  round 
lot  (or  round  lot  multiples)  will  not  be 
allowed. 

The  Exchange  believes  that  TIRs  will 
not  trade  at  a  material  discount  or 


'"The  Exchange  notes  that  this  information  is 
based  upon  descriptions  included  in  the  various 
TIRs  prospectuses  and  depositary  trust  agreements, 
the  Amex  submissions  relating  to  its  TIR  listing 
proposal,  and  the  Commission's  order  approving 
the  Amex  proposal.  See  note  6,  supra. 
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premium  to  the  assets  held  by  the 
issuing  trust,  because  the  arbitrage 
process  should  promote  correlative 
pricing  between  the  TIRs  and  the 
deposited  securities.  If  the  price  of  the 
TIR  deviates  enough  from  the  portfolio 
of  deposited  securities  to  create  a 
material  discount  or  premium,  an 
arbitrage  opportunity  would  be  created, 
allowing  the  arbitrageur  to  either:  (1) 
Buy  the  TIRs  at  a  discount,  exchanging 
them  for  shares  of  the  underlying 
securities  and  selling  those  shares  at  a 
profit:  or  (2)  sell  the  TIRs  short  at  a 
premium,  buying  the  securities 
underlying  the  TIRs,  depositing  them  in 
exchange  for  the  TIRs,  and  delivering 
against  the  short  position.  In  both 
instances,  the  arbitrageur  locks  in  a 
profit  and  the  markets  move  back  into 
line. 

The  Exchange  represents  that  its  rules 
and  policies  currently  applicable  to 
investment  company  units  will  also 
apply  to  TIRs.  These  include  the 
Exchange's  policies  regarding 
mandatory  dissemination  of  pre- 
opening  price  indications  (other  than 
ITS  pre-opening  notifications)  in  the 
case  of  significant  order  imbalances,  and 
the  Exchange's  MOC  and  LOG 
procedures  (which  do  not  apply  to 
investment  company  units  and  will  also 
not  apply  to  TIRs).  Other  such  rules  and 
policies  include  those  relating  to 
specialist  allocation,  capital  and  net 
liquid  assets  requirements  for  specialist 
member  organizations,  market  making 
activity  by  a  specialist,  and  control 
relationships  involving  a  specialist. 

Maintenance  of  TIRs  Portfolio 

Except  when  a  reconstitution  event 
occurs,  as  described  below,  the 
securities  represented  by  a  TIR  will  not 
change.  According  to  the  prospectus  of 
TIRs.  under  no  circumstances  will  a 
new  company  be  added  to  the  group  of 
issuers  of  the  underlying  securities,  and 
weightings  of  component  securities  will 
not  be  adjusted  after  they  are  initially 
set.-" 

Reconstitution  Events  of  TIRs 

Trust  agreements  will  provide  for,  and 
prospectuses  for  TIRs  will  describe,  the 
automatic  distribution  of  specified 
deposited  securities  in  the  trust's 
portfolio  to  the  beneficial  owners  of 
TIRs  in  the  circumstances  referred  to  in 
such  trust  agreements  and  prospectuses 


'"The  Exchange  represents  that  the  number  of 
each  security  represented  in  a  receipt  may  change 
due  to  certain  corporate  events  such  as  stock  splits 
or  reverse  stock  spUts  on  the  deposited  securities, 
and  the  relative  weightings  among  the  deposited 
securities  may  change  based  on  the  current  market 
price  of  the  deposited  securities.  See  proposed 
NYSE  Rule  1202.  Supplementary  Material  .20. 


as  'reconstitution  events."  The 
reconstitution  events  occur  under  the 
following  circumstances: 

(1)  If  the  issuer  of  the  underlying 
securities  no  longer  has  a  class  of 
common  stock  registered  under  Section 
12  of  the  Act,  then  its  securities  will  no 
longer  be  an  underlying  security  and  the 
trustee  will  distribute  the  securities  of 
that  companv  to  the  owners  of  the  TIRs; 

(2)  If  the  Commission  finds  that  an 
issuer  of  underlying  securities  should  be 
registered  as  an  investment  company 
under  the  Investment  Company  Act  of 
1940,  and  the  trustee  has  actual 
knowledge  of  the  Commission's  finding, 
then  the  trustee  will  distribute  the 
shares  of  that  company  to  the  owners  of 
the  TIRs; 

(3)  If  the  underlying  securities  of  an 
issuer  cease  to  be  outstanding  as  a  result 
of  a  merger,  consolidation  or  other 
corporate  combination,  the  trustee  will 
distribute  the  consideration  paid  by  and 
received  from  the  acquiring  company  to 
the  beneficial  owners  of  the  TIRs,  unless 
the  acquiring  company's  securities  are 
already  included  in  the  TIR  as  deposited 
securities,  in  which  case  such 
additional  securities  will  be  deposited 
into  the  trust;  and 

(4)  If  an  issuer's  underlying  securities 
are  delisted  from  trading  on  a  national 
securities  exchange  or  Nasdaq  and  are 
not  listed  for  trading  on  another 
national  securities  exchange  or  through 
Nasdaq  within  five  business  days  from 
the  date  the  deposited  securities  are 
delisted. 

As  described  in  the  prospectus,  if  a 
reconstitution  event  occurs,  the  trustee 
will  deliver  the  deposited  security  to  the 
investor  as  promptly  as  practicable  after 
the  date  that  the  trustee  has  knowledge 
of  the  occurrence  of  a  reconstitution 
event. 

Issuance  and  Cancellation  of  TIRs 

The  trust  will  issue  and  cancel — and 
an  investor  may  obtain,  hold,  trade  or 
surrender — TIRs  only  in  round  lots  of 
100  or  in  round  lot  multiples.  Orders  for 
other  than  a  round  lot  or  round  lot 
multiples  will  not  be  allowed.  While 
investors  will  be  able  to  acquire,  hold, 
transfer  and  surrender  a  round  lot  of  100 
TIRs,  the  bid  and  asked  prices  will  be 
quoted  on  a  per  receipt  basis.  The  trust 
will  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  required  securities  with  the 
trust. 

An  investor  may  obtain  TIRs  by  either 
purchasing  them  on  an  exchange  or  by 
delivering  to  the  trustee  the  underlying 
securities  evidencing  a  round  lot  of 
TIRs.  The  trustee  will  charge  an 
issuance  and  cancellation  fee  of  up  to 
$10.00  per  100  TIRs.  Lower  charges  may 


be  assigned  for  bulk  issuances  and 
cancellations.  An  investor  may  cancel 
TIRs  and  withdraw  the  deposited 
securities  by  delivering  a  round  lot  or 
round  lot  multiple  of  the  TIRs  to  the 
trustee,  during  normal  business  hours. 
According  to  the  prospectus,  the  trustee 
expects  that,  in  most  cases,  it  will 
deliver  the  deposited  securities  within 
one  business  day  of  the  withdrawal 
request. 

Termination  of  TIRs 

The  trust  shall  terminate  upon  the 
earlier  of:  (1)  The  removal  of  the  TIRs 
from  listing  on  a  national  securities 
exchange  or  Nasdaq  if  they  are  not  listed 
for  trading  on  another  national 
securities  exchange  or  Nasdaq  within 
five  business  days  from  the  date  the 
receipts  are  delisted;  (2)  the  trustee 
resigns  and  no  successor  trustee  is 
appointed  within  60  days  from  the  date 
the  trustee  provides  notice  to  the  initial 
depositor  of  its  intent  to  resign;  (3)  75% 
of  the  beneficial  owners  of  outstanding 
TIRs  (  other  than  Merrill  Lynch,  Pierce, 
Fenner  &■  Smith  Incorporated]  vote  to 
dissolve  and  liquidate  the  trust;  or  (4) 
December  31,  2039.  If  a  termination 
event  occurs,  the  trustee  will  distribute 
the  underlying  securities  to  the 
beneficial  owners  as  promptly  as 
practicable  after  the  termination  event. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  Act  for  this  proposed  rule  change 
'  is  the  requirement  under  section  6(b)(5) 
of  the  Act, 21  which  provides  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


2'15U.S.C.  78f(b)(5). 


Federal  Register/Vol.  67.  No.  74/ Wednesday.  April  17.  2002  / Notices 


18969 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-07  and  should  be 
submitted  by  May  8,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act  --  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds,  as  it 
did  with  the  Amex  and  other  exchanges. 
that  the  proposal  establishes  listing 
standards  for  TIRs  that  will  provide 
investors  with  a  convenient  and  less 
expensive  way  of  participating  in  the 
securities  markets.  The  Exchange's 
proposal  should  advance  the  public 
interest  by  providing  investors  with 
increased  flexibility  in  satisfying  their 
investment  needs  by  allowing  them  to 
purchase  and  sell  a  single  security 
replicating  the  performance  of  a  broad 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day. 
Accordingly,  the  Commission  finds  that 
the  Exchange's  proposal  will  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.-  * 

As  noted  in  the  Amex  approval  order, 
the  Commission  believes  that  TIRs  will 
provide  investors  with  an  alternative  to 
trading  a  broad  range  of  securities  on  an 
individual  basis,  and  will  give  investors 
the  ability  to  trade  TIRs  representing  a 
portfolio  of  securities  continuously 
throughout  the  business  day  in 
secondary  market  transactions  at 
negotiated  prices.  TIRs  will  allow 
investors  to:  (1)  Respond  quickly  to 
changes  in  the  overall  securities  markets 
generally  and  for  the  industry 
represented  by  a  particular  trust;  (2) 
trade,  at  a  price  disseminated  on  a 
continuous  basis,  a  single  security 
representing  a  portfolio  of  securities  that 


the  investors  owns  beneficially:  (3) 
engage  in  hedging  strategies  similar  to 
those  used  by  institutional  investors:  (4) 
reduce  transaction  costs  for  trading  a 
portfolio  of  securities:  and  (5)  retain 
beneficial  ownership  of  the  securities 
underlying  the  TIRs. 

Although  TIRs  are  not  leveraged 
instruments,  and  therefore  do  not 
possess  any  of  the  attributes  of  stock 
index  options,  their  prices  will  be 
derived  and  based  upon  the  securities 
held  in  their  respective  trusts. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  trust  issued 
receipts  is  similar  to  the  risk  involved 
in  the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  trust  issued 
receipts  is  based  on  a  basket  of 
securities.--* 

Trading  nf  Trust  Issued  Receipts — 
Listing  and  VTP 

The  Commission  finds  that  the 
NYSE's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
trading  of  TIRs.  whether  by  listing  or 
pursuant  to  UTP.  TIRs  are  equity 
securities  that  will  be  subject  to  the  full 
panoply  of  NYSE  rules  governing  the 
trading  of  equity  securities  on  the 
NYSE.-"'  including,  among  others,  rules 
governing  the  priority,  parity  and 
precedence  of  orders,  responsibilities  of 
the  specialist,  account  opening  and 
customer  suitability  requirements,  and 
the  election  of  a  stop  or  limit  order.-'' 

In  addition,  the  NYSE  has  developed 
specific  listing  and  delisting  criteria  for 
TIRs  that  will  help  to  ensure  that  a 
minimum  level  of  liquidity  will  exist  for 
TIRs  to  allow  for  the  maintenance  of  fair 
and  orderly  markets.  The  delisting 
criteria  also  allows  the  NYSE  to 
consider  the  suspension  of  trading  and 
the  delisting  of  a  TIR  if  an  event 
occurred  that  made  further  dealings  in 
such  securities  inadvisable.  This  will 
give  the  NYSE  flexibility  to  delist  TIRs 
if  circumstances  warrant  such  action. 
The  NYSE's  proposal  also  provides 


-M5l'.S.C.  rBflliK.-)). 

-■ '  In  approving  this  rule,  the  Comini.ssion  notes 
that  it  has  also  c  onsidorod  the  proposed  nilp's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U..S.C.  78c(n. 


-■■'  The  Commission  has  concerns  about  continued 
trading  of  the  TIRs  whether  listed  or  puniuani  to 
I  TP.  if  the  number  of  component  sec  urities  falls  to 
reflect  a  cross  section  of  the  selected  industry. 
.Xccordingk.  the  NYSE  has  represented  that  it 
would  consult  the  [bmmission  concerning 
continued  trading,  once  the  trust  has  fewer  than 
nine  component  securities,  and  for  each  sulisequeni 
loss  of  a  security  thereafter 

'=  The  Commission  notes  that  the  amendments  to 
N^'SE  trading  rules  are  substantially  similar  to 
changes  approved  for  the  trading  of  exchange- 
traded  funds.  Spp  Securities  Exchange  Act  Release 
No.  44616  (July  30.  2001).  66  FR  40761  (.August  3, 
2001). 

-"Trading  rules  pertaining  to  the  availability  of 
odd-lot  trading  do  not  apply  because  TIRs  only  can 
be  traded  in  round-lots. 


procedures  to  halt  trading  in  TIRs  in 
certain  enumerated  circumstances. 

Moreover,  in  approving  this  proposal, 
the  Commission  notes  the  Exchange's 
belief  that  TIRs  will  not  trade  at  a 
material  discount  or  premium  in 
relation  to  the  overall  value  of  the  trusts' 
assets  because  of  potential  arbitrage 
opportunities.  The  Exchange  also 
represents  that  the  potential  for 
arbitrage  should  keep  the  market  price 
of  a  TIR  comparable  to  the  overall  value 
of  the  deposited  securities. 

The  Commission  believes  that  such 
trading  should  enhance  market 
liquidity,  and  should  promote  more 
accurate  pricing,  tighter  quotations,  and 
reduced  price  fluctuations.  The 
Commission  also  belie\es  that  such 
trading  should  allow  customers  to 
receive  the  best  possible  execution  of 
their  transactions  in  TIRs. 

Finally,  the  NYSE  will  apply 
surveillance  procedures  for  TIRs  that 
will  be  similar  to  the  procedures  used 
for  investment  company  units  and  will 
incorporate  and  rely  upon  existing 
NYSE  surveillance  procedures 
governing  equities.  The  Commission 
believes  that  these  surveillance 
procedures  are  adequate  to  address 
concerns  associated  with  listing  and 
trading  TIRs.  including  any  concerns 
associated  with  purchasing  and 
redeeming  round-lots  of  100  receipts. 
Accordingly,  the  Commission  believes 
that  the  rules  governing  the  trading  of 
TIRs  provide  adequate  safeguards  to 
prevent  manipulative  acts  and  practices 
and  to  protect  investors  and  the  public 
interest. 

Disclosure  and  Dissemination  of 
Information 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risk  of 
trading  TIRs.  The  prospectus  will 
address  the  special  characteristics  of  a 
particular  TIR  basket,  including  a 
statement  regarding  its  redeemability 
and  method  of  creation  The 
Commission  notes  that  all  investors  in 
TIRs  who  purchase  in  the  initial  offering 
will  receive  a  prospectus.  In  addition, 
anvone  purchasing  a  TIR  directly  from 
the  trust  (by  delivering  the  underlying 
securities  to  the  trust)  will  also  receive 
a  prospectus,  Finally,  all  NYSE  member 
firms  who  purchase  TIRs  from  the  trust 
for  resale  to  customers  must  deliver  a 
prospectus  to  such  customers. 

The  Commission  also  notes  that  upon 
the  initial  listing  of  any  TIRs.  the 
Exchange  will  issue  a  circular  to  its 
members  explaining  the  unique 
characteristics  and  risks  of  this  type  of 
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security.  The  circular  also  will  note  the 
Exchange  members'  prospectus  delivery 
requirements,  and  highlight  the 
characteristics  of  purchases  in  TIRs.  The 
circular  also  will  inform  members  of 
Exchange  policies  regarding  trading 
halts  in  TIRs. 

Trading  TIRs  Pursuant  to  Rule  19b-4(el 

The  Commission  further  believes  that 
adopting  generic  listing  standards  for 
these  securities  pursuant  to  Rule  19b- 
4(e)  under  the  Act  should  fulfill  the 
intended  objective  of  the  rule  by  giving 
the  NYSE  the  ability  to  potentially 
reduce  the  time  frame  for  bringing  these 
securities  to  the  market,  or  for 
permitting  the  trading  of  these  securities 
pursuant  to  UTP.  and  thus  enhances 
investors'  opportunities.  The 
Commission  notes  that  it  maintains 
regulatory  oversight  over  any  products 
listed  under  the  generic  standards 
through  regular  inspection  oversight. 

The  Commission  finds  that  the 
NYSE's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
listing  and  trading  of  TIRs  pursuant  to 
Rule  19b-4(e)  on  the  NYSE,  or  pursuant 
to  UTP.  All  TIR  products  listed  under 
the  generic  standards  will  be  subject  to 
the  full  panoply  of  NYSE  rules  and 
procedures  that  now  govern  both  the 
trading  of  TIRs  and  the  trading  of  equity 
securities. 

As  described  above,  the  Commission 
has  previously  approved  similar  Amex, 
CHX.  and  PCX  rules  that  permit  the 
generic  listing  and  trading  of  individual 
TIRs.  In  approving  these  securities  for 
trading,  the  Commission  considered 
their  structure,  their  usefulness  to 
investors  and  the  markets,  and  the 
Exchanges'  rules  and  surveillance 
programs  that  govern  their  trading.  The 
Commission  concluded  then,  as  it  does 
now,  that  securities  approved  for  listing 
under  those  rules  would  allow  investors 
to:  (1)  Respond  quickly  to  changes  in 
the  overall  securities  markets  generally 
and  for  the  industry  represented  by  a 
particular  trust;  (2)  trade,  at  a  price 
disseminated  on  a  continuous  basis,  a 
single  security  representing  a  portfolio 
of  securities  that  the  investor  owns 
beneficially;  (3)  engage  in  hedging 
strategies  similar  to  those  used  by 
institutional  investors;  (4)  reduce 
transactions  costs  for  trading  a  portfolio 
of  securities;  and  (5)  retain  beneficial 
ownership  of  the  securities  underlying 
the  TIRs. 

The  Commission  notes  that  the 
NYSE's  proposed  generic  listing 
standards  are  substantially  similar  to  the 
Amex,  CHX  and  PCX.  The  Commission 
therefore  believes  that  TIRs  that  satisfy 
the  NYSE's  proposed  generic  listing 


standards  should  produce  the  same 
benefits  to  the  NYSE  and  to  investors. 

The  NYSE  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change, 
and  Amendments  Nos.  1  and  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  Exchange's  proposal  to  trade  TIRs, 
pursuant  to  UTP,  will  provide  investors 
with  a  convenient  and  less  expensive 
way  of  participating  in  the  securities 
markets.  The  Commission  believes  that 
the  proposed  rule  change,  as  amended, 
could  produce  added  benefits  to 
investors  through  the  increased 
competition  between  other  market 
centers  trading  the  product. 
Specifically,  the  Commission  believes 
that  by  increasing  the  availability  of 
TIRs  as  an  investment  tool,  the  NSYE's 
proposal  should  help  provide  investors 
with  increased  flexibility  in  satisfying 
their  investment  needs,  by  allowing 
them  to  purchase  and  sell  a  single 
security  replicating  the  performance  of 
a  broad  portfolio  of  stocks  at  negotiated 
prices  throughout  the  business  day. 

As  noted  above,  the  Commission  has 
approved  the  listing  and  trading  of  TIRs 
at  the  Amex.  under  rules  that  are 
substantially  similar  to  the  NYSE 
rules.-'  The  trading  requirements  of 
TIRs  at  the  NYSE  will  be  substantially 
similar  to  the  trading  requirements  of 
TIRs  at  the  Amex.  The  Commission 
published  those  rules  in  the  Federal 
Register  for  the  full  notice  and  comment 
period.  No  comments  were  received  on 
the  proposed  rules,  and  the  Commission 
found  them  consistent  with  the  Act.-" 
The  Commission  does  not  believe  that 
trading  of  this  product  raises  novel 
regulatorv  issues  that  were  not 
addressed  in  the  previous  filing. 
Accordingly,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2''  that  the 
proposed  rule  change,  as  amended.  (SR- 
NYSE-2002-07)  is  hereby  approved  on 
an  accelerated  basis. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^0 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-9309  Filed  4-16-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45729;  File  No.  SR-NYSE- 
2002-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  the  Trading 
of  Certain  Holding  Company 
Depositary  Receipts 

April  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  10. 
2002.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
standards  for  the  trading  pursuant  to 
unlisted  trading  privileges  ("UTP").  of 
certain  Trust  Issued  Receipts  ("TIRs"). 
known  as  Holding  Company  Depositary' 
Receipts  ("HOLDRS").'  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  NYSE,  and  at  the 
Commission. 


-■'  Sep  note  6.  supra. 
2015U.S.C.  78s(b)t2). 


'"]7CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'On  April  9.  2002.  the  Commission  approved  the 
Exchange's  listing  standards  for  the  listing  and 
trading,  or  the  trading  pursuant  to  UTP,  of  TIRs 
under  NYSE  Rules  1200  through  1202.  and 
Paragraph  703.20  of  the  NYSE's  Listed  Company 
Manual.  The  Commission  also  approved 
amendments  to  the  Exchange's  Rules  13.  36.  98. 
104,  105(1).  460,  the  Allocation  Policy  and  pre- 
opening  and  MOC/LOC  policies  to  incorporate 
therein  referenced  to  TIRs.  Finally,  the  Commission 
approved  the  Exchange's  generic  listing  standards 
that  permit  the  listing  and  trading,  or  trading 
pursuant  to  UTP  of  TIRs,  pursuant  to  Rule  19b-4(e) 
of  the  Act.  See  Securities  Exchange  Act  Release  No. 
45719  (April  9,  2002). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A.  B.  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  trade 
pursuant  to  UTP  the  following  HOLDRs: 
(1)  Broadband;  (2)  B2B  Internet.  (3) 
Europe  2001.  (4)  Internet  Infrastructure, 
(5)  Market  2000,  (6)  Wireless,  and  (7) 
Telecom  (each  a  "HOLDR"  and 
collectively,  the  "HOLDRs").  The 
HOLDRs  currently  are  listed  and  traded 
on  the  Amex  and  trade  on  other 
securities  exchanges,  and  in  the  over- 
the-counter  market.  The  following 
paragraphs  contain  information 
applicable  to  all  the  HOLDRs  generally."' 

Trust  Issued  Receipts  Generally 

HOLDRs,  a  type  of  TIRs.  are 
negotiable  receipts  that  are  issued  by  a 
trust  representing  securities  of  issuers 
that  have  been  deposited  and  are  held 
on  behalf  of  the  holders  of  the  TIRs. 
TIRs  are  designed  to  allow  investors  to 
hold  interests  in  a  variety  of  companies 
throughout  a  particular  industry  in  a 
single,  exchange-listed  and  traded 
instrument  that  represents  beneficial 
ownership  in  the  deposited  securities. 
Holders  may  cancel  their  TIRs  at  any 
time  to  receive  the  deposited  securities. 

Beneficial  owners  of  TIRs  will  have 
the  same  rights,  privileges  and 
obligations  as  they  would  have  if  they 
beneficially  owned  the  deposited 
securities  outside  of  the  TIR  program. 
Holders  of  TIRs  have  the  right  to 
instruct  the  trustee  to  vote  the  deposited 
securities  evidenced  by  the  receipts. 
They  will  receive  reports,  proxies,  and 
other  information  distributed  by  the 
issuers  of  the  deposited  securities  to 
their  security  holders  and  will  receive 
dividends  and  other  distributions 


declared  and  paid  by  the  issuers  of  the 
deposited  securities  to  the  trustee. 

TIRs  are  not  leveraged  instruments, 
and  therefore  do  not  possess  any  of  the 
attributes  of  stock  index  options.  The 
Exchange  believes  that  the  level  of  risk 
involved  in  the  purchase  and  sale  of 
TIRs  is  almost  identical  to  the  risk 
involved  in  the  purchase  or  sale  of  the 
common  stocks  represented  by  the 
receipt. 

TIRs  will  be  issued  by  a  trust  created 
pursuant  to  a  depository  trust 
agreement.  After  the  initial  offering,  the 
trust  may  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  requisite  securities  with  the 
trust.  An  investor  in  TIRs  will  be 
permitted  to  withdraw  his  or  her 
deposited  securities  upon  delivery  to 
the  trustee  of  one  or  more  round-lots  of 
100  TIRs.  Orders  for  other  than  a  round 
lot  (or  round  lot  multiples)  will  not  be 
allowed.  Conversely,  an  investor  may 
deposit  the  necessary  securities  and 
receive  the  TIRs  in  return. 

Exchange  Rules  Applicable  to  the 
Trading  of  HOLDRs 

TIRs,  including  the  HOLDRs,  are 
considered  "securities"  pursuant  to 
NYSE  Rule  3  and  are  subject  to  all 
applicable  trading  rules.  The  HOLDRs 
will  be  deemed  "eligible  securities"  for 
purposes  of  the  Intermarket  Trading 
System  ("ITS")  Plan  and  therefore  will 
be  subject  to  the  trade-through 
provisions  of  NYSE  Rule  15  A.  The 
HOLDRs,  as  TIRs,  are  also  subject  to 
NYSE  rules  and  policies  governing, 
among  other  things,  equity  margin, 
priority,  parity  and  precedence  of 
orders,  market  volatility  related  trading 
halts,  and  responsibilities  of  member 
firms."' 

The  Exchange's  surveillance 
procedures  for  HOLDRs  will  be  similar 
to  those  used  for  investment  company 
units  and  will  incorporate  and  rely 
upon  existing  NYSE  surveillance 
procedures  governing  equities. 

Prior  to  the  commencement  of  trading 
in  HOLDRs.  the  Exchange  will 
distribute  a  circular  to  the  membership 


■"The  Exchange  notes  that  this  information  is 
based  upon  descriptions  included  in  the  various 
TIRs  prospectuses  and  depositary  trust  agreements, 
the  American  Stock  Exc  hange  LLC  (".Amex") 
submissions  relating  to  its  TIR  Usting  proposal  and 
the  Commission's  order  approving  the  .-Xmex 
proposal. 


■•The  Exchange  notes  that  rules  relating  to  odd  lot 
executions  will  not  apply,  because  TIRs  are  traded 
onlv  In  round  lots  or  round  lot  multiples, 
.additionally,  the  Exchange  understands  that  the 
Commission  has  provided  an  exemption  from  the 
short  sale  rule,  Rule  lOa-1  under  the  AcA.  17  CFR 
240  lOa-l.  for  transa(  tions  in  securities  issued 
under  the  HOLDRs  program.  See  Letter  from  lames 
A.  Bngagliano,  .Assistant  Director.  Division  of 
Market  Regulation  (■Division  ").  Cbmmi.ssion.  to 
Claire  \'.  McCrath.  Vice  President  and  Special 
Ciounsel  Deriv,itive  .Securities.  ,^mex,  dated 
(November  ;i.  1999).  1999  WL  H92411  (SEC  No- 
.^ction  Letterl.  Thus,  the  NYSE  will  issue  a  notice 
to  its  members  detailing  the  terms  of  the  exemption, 
and  confirming  that  applicable  NYSE  rules  relating 
to  short  sales  do  not  apply. 


highlighting  the  characteristics  of 
HOLDRs.  including  that  HOLDRs  are 
not  individually  redeemable.  In 
addition,  the  circular  will  advise 
members  of  the  Exchange  about  policies 
relating  to  trading  halts  in  HOLDRs. 
Specifically,  the  circular  will  note  that 
the  Exchange  may  consider  factors  such 
as  the  extent  to  which  trading  is  not 
occurring  in  the  underlying  security(s): 
whether  trading  has  been  halted  or 
suspended  in  the  primary  market(s)  for 
any  c^ombination  of  underlying  stocks 
accounting  for  20"<>  or  more  of  the 
applicable  current  portfolio  value:  and 
whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present. 

Disclosure  to  Customers 

The  Exchange  will  require  its 
members  to  provide  ail  purchasers  of 
newly  issued  TIRs  with  a  prospectus  for 
that  series  of  HOLDRs. 

Trading  Issues  for  TIRs  (including 
HOLDRs) 

A  round  lot  of  any  of  the  above  TIRs 
represents  a  holder's  individual  and 
undivided  beneficial  ownership  interest 
in  the  whole  number  of  securities 
represented  by  the  receipt.  The  amount 
of  deposited  securities  for  each  round 
lot  of  100  TIRs  will  be  determined  at  the 
beginning  of  the  marketing  period  and 
will  be  disclosed  in  the  prospectus  to 
investors.  Because  TIRs  may  be 
acquired,  held  or  transferred  only  in 
round  lots  of  100  receipts  or  round  lot 
multiples,  orders  for  other  than  a  round 
lot  (or  round  lot  multiples)  will  not  be 
allowed. 

The  Exchange  believes  that  HOLDRs 
will  not  trade  at  a  material  discount  or 
premium  to  the  assets  held  by  the 
issuing  trust,  because  the  arbitrage 
process  should  promote  correlative 
pricing  between  the  HOLDRs  and  the 
deposited  securities  If  the  price  of  the 
HOLDR  deviates  enough  from  the 
portfolio  of  deposited  securities  to 
create  a  material  discount  or  premium, 
an  arbitrage  opportunity  would  be 
created,  allowing  the  arbitrageur  to 
either;  (1)  Buy  the  HOLDRs  at  a 
discount,  exchanging  them  for  shares  of 
the  underlying  securities  and  selling 
those  shares  at  a  profit:  or  (2)  sell  the 
HOLDRs  short  at  a  premium,  buying  the 
securities  underlying  the  HOLDRs. 
depositing  them  in  exchange  for  the 
HOLDRs.  and  delivering  against  the 
short  position.  In  both  instances,  the 
arbitrageur  locks  in  a  profit  and  the 
markets  move  back  into  line. 

The  Exchange  represents  that  its  rules 
and  policies  currently  applicable  to 
investment  company  units  will  also 
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apply  to  the  HOLDR.s.  These  include  the 
Exchange's  policies  regarding 
mandatory  dissemination  of  pre- 
opening  price  indications  (other  than 
ITS  pre-opening  notifications)  in  the 
case  of  significant  order  imbalances,  and 
the  Exchange's  MOC  and  LOG 
procedures  (which  do  not  apply  to 
investment  company  units  and  will  also 
not  apply  to  the  HOLDRs).  Other  such 
rules  and  policies  include  those  relating 
to  specialist  allocation,  capital  and  net 
liquid  assets  requirements  for  specialist 
member  organizations,  market  making 
activity  by  a  specialist,  and  control 
relationships  involving  a  specialist. 

Maintenance  of  the  HOLDRs  Portfolio 

Except  when  a  reconstitution  event 
occurs,  as  described  below,  the 
securities  represented  by  a  HOLDR  will 
not  change.  According  to  the  prospectus 
of  TIRs,  under  no  circumstances  will  a 
new  company  be  added  to  the  group  of 
issuers  of  the  underlying  securities,  and 
weightings  of  component  securities  will 
not  be  adjusted  after  they  are  initially 
set.** 

Reconstitution  Events  of  HOLDRs 

Trust  agreements  will  provide  for.  and 
prospectuses  for  HOLDRs  will  describe, 
the  automatic  distribution  of  specified 
deposited  securities  in  the  trust's 
portfolio  to  the  beneficial  owners  of 
HOLDRs  in  the  circumstances  referred 
to  in  such  trust  agreements  and 
prospectuses  as  "reconstitution  events." 
The  reconstitution  events  occur  under 
the  following  circumstances: 

(1)  If  the  issuer  of  the  underlying 
securities  no  longer  has  a  class  of 
common  stock  registered  under  Section 
12  of  the  Act,  then  its  securities  will  no 
longer  be  an  underlying  security  and  the 
trustee  will  distribute  the  securities  of 
that  company  to  the  owners  of  the 
HOLDRs; 

(2)  If  the  Commission  finds  that  an 
issuer  of  underlying  securities  should  be 
registered  as  an  investment  company 
under  the  Investment  Company  Act  of 
1940,  and  the  trustee  has  actual 
knowledge  of  the  Commission's  finding, 
then  the  trustee  will  distribute  the 
shares  of  that  company  to  the  owners  of 
the  HOLDRs; 

(3)  If  the  underlying  securities  of  an 
issuer  cease  to  be  outstanding  as  a  result 
of  a  merger,  consolidation  or  other 
corporate  combination,  the  trustee  will 


"The  Exchange  represents  that  the  number  of 
each  security  represented  in  a  receipt  may  change 
due  to  certain  corporate  events  such  as  stock  splits 
or  reverse  stock  splits  on  the  deposited  securities, 
and  the  relative  weightings  among  the  deposited 
securities  may  change  based  on  the  current  market 
price  of  the  deposited  securities  Sep  NYSE  Rule 
1202.  Supplementary  Material  .20. 


distribute  the  consideration  paid  by  and 
received  from  the  acquiring  company  to 
the  beneficial  owners  of  the  HOLDRs, 
unless  the  acquiring  company's 
securities  are  already  included  in  the 
HOLDRs  as  deposited  securities,  in 
which  case  such  additional  securities 
will  be  deposited  into  the  trust;  and 

(4)  If  an  issuer's  underlying  securities 
are  delisted  from  trading  on  a  national 
securities  exchange  or  Nasdaq  and  are 
not  listed  for  trading  on  another 
national  .securities  exchange  or  through 
Nasdaq  within  five  business  days  from 
the  date  the  deposited  securities  are 
delisted. 

As  described  in  the  prospectus,  if  a 
reconstitution  event  occurs,  the  trustee 
will  deliver  the  deposited  security  to  the 
investor  as  promptly  as  practicable  after 
the  date  that  the  trustee  has  knowledge 
of  the  occurrence  of  a  reconstitution 
event. 

Issuance  and  Cancellation  of  HOLDRs 

The  trust  will  issue  and  cancel — and 
an  investor  may  obtain,  hold,  trade  or 
surrender — HOLDRs  only  in  round  lots 
of  100  or  in  round  lot  multiples.  Orders 
for  other  than  a  round  lot  or  round  lot 
multiples  will  not  be  allowed.  While 
investors  will  be  able  to  acquire,  hold, 
transfer  and  surrender  a  round  lot  of  100 
HOLDRs.  the  bid  and  asked  prices  will 
be  quoted  on  a  per  receipt  basis.  The 
trust  will  issue  additional  receipts  on  a 
continuous  basis  when  an  investor 
deposits  the  required  securities  with  the 
trust. 

An  investor  may  obtain  HOLDRs  by 
either  purchasing  them  on  an  exchange 
or  bv  delivering  to  the  trustee  the 
underlying  securities  evidencing  a 
round  lot  of  HOLDRs.  The  trustee  will 
charge  an  issuance  and  cancellation  fee 
of  up  to  $10.00  per  100  HOLDRs.  Lower 
charges  may  be  assigned  for  bulk 
issuances  and  cancellations.  An  investor 
may  cancel  HOLDRs  and  withdraw  the 
deposited  securities  by  delivering  a 
round  lot  or  round  lot  multiple  of  the 
TIRs  to  the  trustee,  during  normal 
business  hours.  According  to  the 
prospectus,  the  trustee  expects  that,  in 
most  cases,  it  will  deliver  the  deposited 
securities  within  one  business  day  of 
the  withdrawal  request. 

Termination  of  HOLDRs 

The  trust  shall  terminate  upon  the 
earlier  of:  (1)  The  removal  of  the 
HOLDRs  from  listing  on  a  national 
securities  exchange  or  Nasdaq  if  they 
are  not  listed  for  trading  on  another 
national  securities  exchange  or  Nasdaq 
within  five  business  days  from  the  date 
the  receipts  are  delisted;  (2)  the  trustee 
resigns  and  no  successor  trustee  is 
appointed  within  60  days  from  the  date 


the  trustee  provides  notice  to  the  initial 
depositor  of  its  intent  to  resign;  (3)  75% 
of  the  beneficial  owners  of  outstanding 
HOLDRs  (other  than  Merrill  Lynch. 
Pierce,  Fenner  &■  Smith  Incorporated) 
vote  to  dissolve  and  liquidate  the  trust; 
or  (4)  December  31,  2039.  If  a 
termination  event  occurs,  the  trustee 
will  distribute  the  underlying  securities 
to  the  beneficial  owners  as  promptly  as 
practicable  after  the  termination  event. 


Criteria  for  Continued  Listing 

Except  as  otherwise  noted  below,  and 
in  Exhibit  A  of  NYSE  2002-15,  the 
Exchange  believes  that  the  HOLDRs 
satisfy  the  Exchange's  continued  listing 
criteria  in  NYSE  Rule  1202,  which  is 
generally  consistent  with  the  continued 
listing  criteria  currently  used  by  the 
Amex,  the  Chicago  Stock  Exchange  (the 
"CHX"),  the  Chicago  Board  Options 
Exchange,  Inc.  (the  "CBOE")  and  the 
Boston  Stock  Exchange  (the  "BSE").^ 

When  listing  TIRs  under  Rule  1202, 
the  Exchange  will  establish  a  minimum 
number  of  receipts  that  must  be 
outstanding  at  the  time  trading 
commences  on  the  Exchange,  and  such 
minimum  number  will  be  included  in 
any  required  submission  to  the 
Commission.  In  connection  with 
continued  listing,  the  Exchange  will 
consider  the  suspension  of  trading  in,  or 
removal  from  listing  of,  a  series  of  TIRs 
when  any  of  the  following 
circumstances  arise:  (1)  The  trust  has 
more  than  60  days  remaining  until 
termination  and  there  have  been  fewer 
than  50  record  and/or  beneficial  holders 
of  the  TIRs  for  30  or  more  consecutive 
trading  days;  (2)  the  trust  has  fewer  than 
50,000  receipts  issued  and  outstanding; 
(3)  the  market  value  of  all  receipts 
issued  and  outstanding  is  less  than  $1 
million;  or  (4)  such  other  event  occurs 
or  condition  exists  which,  in  the 
opinion  of  the  Exchange,  makes  further 
dealings  on  the  Exchange  inadvisable. 
These  flexible  criteria  will  allow  the 
Exchange  to  avoid  delisting  the  TIRs 
(and  possibly  terminating  the  trust)  due 


'  See  Securities  Exchange  Act  Release  No.  41892 
(September  21.  1999)  64  FR  52559  (September  29, 
1999)  (approving  listing  and  trading  of  Trust  Issued 
Receipts  and  Internet  HOLDRs  on  the  Amex): 
Securities  Exchange  Act  Release  No.  42056  (October 
22.  1999).  64  FR  58870  (November  1.  1999) 
(approving  listing  and  trading  of  Trust  Issued 
Receipts  and  Internet  HOLDRs  on  the  CHX 
pursuant  to  UTP);  Securities  Exchange  Act  Release 
No.  42347  Oanuary  18.  2000).  65  FR  4451  (January 
27,  2000)  (approving  listing  and  trading  of  Trust 
Issued  Receipts  and  Internet  HOLDRs  on  the  BSE 
pursuant  to  UTP);  Securities  Exchange  Act  Release 
No.  43134  (August  10.  2000).  65  FR  50255  (August 
17,  2000)  (approving  listing  standards  for  Trust 
Issued  Receipts  on  the  CBOE)  and  Securities 
Exchange  Act  Release  No.  44908  (October  4.  2001 ). 
66  FR  52161  (October  12.  2001)  (approving  listing 
and  trading  of  Trust  Issued  Receipts  and  HOLDRs 
on  the  CBOE). 
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to  relatively  brief  fluctuations  in  market 
conditions  that  may  cause  the  number 
of  holders  to  vary.  However,  these 
delisting  criteria  will  not  be  applied  for 
the  initial  12-month  period  following 
formation  of  a  trust  and  commencement 
of  trading  on  the  Exchange. 

In  addition,  if  the  number  of 
component  securities  drops  to  fewer 
than  nine,  and  each  time  the  number  of 
component  securities  is  reduced 
thereafter,  the  Exchange  will  consult 
with  the  staff  of  the  Division  of  Market 
Regulation  to  confirm  the 
appropriateness  of  continued  listing  of 
the  TIRs. 

NYSE  Rule  1202  also  contains 
specific  "generic"  listing  criteria  under 
which  the  Exchange  may  commence 
trading  pursuant  to  Rule  19b-4(e). 
Those  criteria  are  substantially  similar 
to  the  criteria  that  have  been  applied  to 
the  initial  listing  of  HOLDRs  on  the 
Amex.  Specifically,  each  of  the 
companies  represented  by  the  securities 
in  the  portfolios  underlying  the 
HOLDRs  trusts  (each  of  such  companies 
referred  to  herein  as  a  "component 
security")  were  required  to  meet  the 
following  minimum  criteria  when  they 
were  selected:  (1)  Each  component 
security  common  stock  was  registered 
under  Section  12  of  the  Exchange  Act; 
(2)  the  minimum  public  float  of  each 
component  security  was  at  least  $150 
million;  (3)  each  component  security 
was  either  listed  on  a  national  securities 
exchange  or  traded  on  Nasdaq  and  was 
a  reported  national  market  system 
security;  (4)  the  average  daily  trading 
volume  for  each  component  security 
was  at  least  100,000  shares  during  the 
preceding  sixty-day  trading  period;  and 
(5)  the  average  daily  dollar  value  of  the 
component  security  traded  during  the 
preceding  sixty-day  trading  period  was 
at  least  $1  million.  The  initial  weighting 
of  each  component  security  in  the 
portfolio  was  based  on  its  market 
capitalization;  however,  if  on  the  date 
such  weighting  was  determined,  a 
component  security  represented  more 
than  20%  of  the  overall  value  of  the 
receipt,  then  the  amount  of  such 
component  security  was  to  be  reduced 
to  no  more  than  20%  of  the  receipt 
value. 

Based  on  the  fact  that  each  of  the 
HOLDRs  was  initially  listed  on  the 
Amex,  the  Exchange  assumes  that  each 
component  security  met  the  criteria 
described  above.  Presently,  however, 
the  Exchange  represents  that  each  of  the 
HOLDRs  that  the  Exchange  proposes  to 
trade  on  a  UTP  basis  has  one  or  more 
component  securities  that  fail  to  meet 
the  minimum  criteria  set  forth  above.  As 
a  result,  while  the  HOLDRs  are 
substantially  in  compliance  with  the 


aforementioned  minimum  standards, 
the  HOLDRs  do  not  satisf\-  the 
Exchange's  generic  standards  for  listing 
and  trading  TIRs  pursuant  to  Rule  19b- 
4(e).  Specifically,  one  or  more 
component  securities  of  each  HOLDR  do 
not  meet  the  minimum  public  float 
requirement  in  clause  (2)  above  and/or 
the  average  daily  dollar  value 
requirement  in  clause  (5)  above,  as  more 
specificallv  described  in  Exhibit  A 
attached  to  NYSE  2002-15." 

Notwithstanding  that  fact,  the 
Exchange  believes  that  its  proposal  to 
trade  the  HOLDRs  on  a  UTP  basis  is 
appropriate,  and  thus  should  be 
approved.  The  HOLDRs  continue  to  be 
substantially  in  compliance  with  the 
minimum  initial  listing  criteria  listed 
above,  and  thus,  are  substantially 
similar  to  products  previously  approved 
by  the  Commission.  These  HOLDRs  also 
continue  to  be  traded  on  the  Amex.  on 
several  regional  exchanges  and  in  the 
over-the-counter  market.  Permitting  the 
Exchange  to  trade  these  HOLDRs  on  a 
UTP  basis  will  afford  investors  the 
advantage  of  an  additional  market  on 
which  to  trade  the  HOLDRs,  and  avoid 
the  unfair  discrimination  against  the 
Exchange  that  would  otherwise  result 
from  precluding  the  Exchange  from 
trading  these  securities  while  the 
aforementioned  markets  continue  to  do 


so. 


2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(5)  of  the  Act,"  which  provides  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to.  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investors  and  the  public  interest. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 


"The  following  component  securities  are  at  issue: 
(1)  Broadband:  CMTN  and  NXTV;  (2)  B2B  Internet: 
IMGX.  PPRO.  SCNT,  SO.ST.  VERT,  and  NXPS:  (31 
Europe  2001:  AUTN.  BKHM.  )AZZ.  KQIF,  and 
SNRA:  (4)  Internet  Infrastructure:  INAP.  NAVl.  and 
VITR;  (5)  Market  2000.  OOM:  (6)  Wireless:  NTRO; 
and  (71  Telecom:  MCLDQ.  For  further  details  of 
each  component  security,  spp  SR-,NYSE-2002-15, 
Exhibit  A 

«15U.S.C.  78flb)(5). 


Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  ail 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-15  and  should  be 
submitted  by  May  8,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act  '"  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
this  proposal,  which  establishes 
standards  for  trading  the  HOLDRs. 
pursuant  to  UTP.  will  provide  investors 
with  a  convenient  and  less  expensive 
way  of  participating  in  the  securities 
markets.  The  Exchange's  proposal 
should  advance  the  public  interest  by 
providing  investors  with  increased 
flexibility  in  satisf\ing  their  investment 
needs  bv  allowing  them  to  purchase  and 
sell  a  single  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
the  business  day  Accordingly,  the 
Commission  finds  that  the  Exchange's 
proposal  will  facilitate  transactions  in 
securities,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers." 

As  noted  in  the  Amex  approval  order, 
the  Commission  believes  that  HOLDRs 
w'ill  provide  investors  with  an 
alternative  to  trading  a  broad  range  of 
securities  on  an  individual  basis,  and 
will  give  investors  the  ability  to  trade 
the  HOLDRs  representing  a  portfolio  of 
securities  continuously  throughout  the 
business  day  in  secondary  market 


'"15U..S.C.  78f(b)(5). 

' '  In  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rules 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  7Bc(f). 


18974 


Federal  Register /Vol.  67,  No.  74 /Wednesday,  April  17,  2002 /Notices 


transactions  at  negotiated  prices.  The 
HOLDRs  will  allow  investors  to:  (1) 
Respond  quickly  to  changes  in  the 
overall  securities  markets  generally  and 
for  the  industry  represented  by  a 
particular  trust:  (2)  trade,  at  a  price 
disseminated  on  a  continuous  basis,  a 
single  security  representing  a  portfolio 
of  securities  that  the  investor  owns 
beneficially;  (3)  engage  in  hedging 
strategies  similar  to  those  used  by 
institutional  investors:  (4)  reduce 
transaction  costs  for  trading  a  portfolio 
of  securities:  and  (5)  retain  beneficial 
ownership  of  the  securities  underlying 
the  HOLDRs. 

Although  the  HOLDRs  are  not 
leveraged  instruments,  and  therefore  do 
not  possess  any  of  the  attributes  of  stock 
index  options,  their  prices  will  be 
derived  and  based  upon  the  securities 
held  in  their  respective  trusts. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  TIRs  is  similar 
to  the  risk  involved  in  the  purchase  or 
sale  of  traditional  common  stock,  with 
the  exception  that  the  pricing 
mechanism  for  TIRs  is  based  on  a  basket 
of  securities. '- 

Trading  of  the  HOLDRs  pursuant  to  UTP 

The  Commission  finds  that  the 
NYSE's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
trading  of  the  HOLDRs  pursuant  to  UTP. 
The  HOLDRs  are  equity  securities  that 
will  be  subject  to  the  full  panoply  of 
NYSE  rules  governing  the  trading  of 
equity  securities  on  the  NYSE," 
including,  among  others,  rules 
governing  the  priority,  parity  and 
precedence  of  orders,  responsibilities  of 
the  specialist,  account  opening  and 
customer  suitability  requirements,  and 
the  election  of  a  stop  or  limit  order. '■* 
TIRs,  including  these  HOLDRs,  trade  in 
the  expanded  blue  room,  shared  only  by 
exchange  traded  funds  ("ETFs'j.'^ 


'-The  Commission  has  concerns  about  continued 
Iradins  of  TIRs  whether  listed  or  pursuant  to  UTP. 
if  the  number  of  component  securities  fails  to 
reflect  a  cross  section  of  the  selected  industry. 
.Accordingly,  the  NYSE  has  represented  that  it 
would  consult  the  Commission  concerning 
continued  trading,  once  the  trust  has  fewer  than 
nine  component  securities,  and  for  each  subsequent 
loss  of  a  security  thereafter.     • 

'J The  Commission  notes  that  the  amendments  to 
NY.SE  trading  rules  are  substantiallv  similar  to 
changes  approved  for  the  trading  of  exchange- 
traded  funds.  See  Securities  Exchange  Act  Release 
No.  44616  (lulv  30.  20011.  66  FR  40761  (August  3. 
20011 

'■•  Trading  rules  pertaining  to  the  availability  of 
odd-lot  trading  do  not  apply  because  the  Holders 
only  can  be  traded  in  round-lots  or  round-lot 
multiples 

'"Telephone  conversation  between  lames  F. 
Diiffv.  Senior  Vice  President  and  Associate  General 
Counsel.  Office  of  the  General  Counsel.  NYSE,  and 
Florence  E.  Harmon.  Senior  Special  Counsel. 
Division,  Commission  (April  10.  2002).  If  TIRs  and 


In  addition,  the  NYSE  has  developed 
specific  listing  and  delisting  criteria  for 
the  HOLDRs  that  will  help  to  ensure 
that  a  minimum  level  of  liquidity  will 
exist  for  the  HOLDRs  to  allow  for  the 
maintenance  of  fair  and  orderly  markets. 
The  delisting  criteria  also  allow  the 
NYSE  to  consider  the  suspension  of 
trading  and  the  delisting  of  a  HOLDR  if 
an  event  occurred  that  made  further 
dealings  in  such  securities  inadvisable. 
This  will  give  the  NYSE  flexibility  to 
delist  the  HOLDRs  if  circumstances 
warrant  such  action.  The  NYSE's 
proposal  also  provides  procedures  to 
halt  trading  in  the  HOLDRs  in  certain 
enumerated  circumstances. 

Moreover,  in  approving  this  proposal, 
the  Commission  notes  the  Exchange's 
belief  that  the  HOLDRs  will  not  trade  at 
a  material  discount  or  premium  in 
relation  to  the  overall  value  of  the  trusts' 
assets  because  of  potential  arbitrage 
opportunities.  The  Exchange  also 
represents  that  the  potential  for 
arbitrage  should  keep  the  market  price 
of  a  HOLDR  comparable  to  the  overall 
value  of  the  deposited  securities. 

Furthermore,  the  Commission 
believes  that  the  Exchange's  proposal  to 
trade  the  HOLDRs  should  enhance 
market  liquidity,  and  should  promote 
more  accurate  pricing,  tighter 
quotations,  and  reduced  price 
fluctuations.  The  Commission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  the 
HOLDRs. 

Finally,  the  NYSE  will  apply 
surveillance  procedures  for  the  HOLDRs 
that  will  be  similar  to  the  procedures 
used  for  investment  company  units  and 
will  incorporate  and  rely  upon  existing 
NYSE  surveillance  procedures 
governing  equities.  The  Commission 
believes  that  these  surveillance 
procedures  are  adequate  to  address 
concerns  associated  with  the  trading  of 
the  HOLDRS  pursuant  to  UTP, 
including  any  concerns  associated  with 
purchasing  and  redeeming  round-lots  of 
100  receipts.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  the  HOLDRs 
provide  adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 

Disclosure  and  Dissemination  of 
Information 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensure  that 


ETFs  were  to  trade  on  a  floor  that  was  not 
physically  separated  from  the  trading  of  the 
underlying  component  securities,  the  Commission 
notes  that  the  NYSE  would  have  to  file  a  proposed 
rule  change  pursuant  to  Section  19(b)  of  the  Act.  15 
U.S.C.  78s(b). 


investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  the  HOLDRs.  The  prospectus 
will  address  the  special  characteristics 
of  a  particular  HOLDR  basket,  including 
a  statement  regarding  its  redeemability 
and  method  of  creation.  The 
Commission  notes  that  all  investors  in 
the  HOLDRs  who  purchase  in  the  initial 
offering  will  receive  a  prospectus.  In 
addition,  anyone  purchasing  a  HOLDR 
directly  from  the  trust  (by  delivering  the 
underlying  securities  to  the  trust)  will 
also  receive  a  prospectus.  Finally,  all 
NYSE  member  firms  that  purchase  the 
HOLDRs  from  the  trust  for  resale  to 
customers  must  deliver  a  prospectus  to 
such  customers. 

The  Commission  also  notes  that  prior 
to  the  commencement  of  trading  the 
HOLDRs,  the  Exchange  will  issue  a 
circular  to  its  members  explaining  the 
unique  characteristics  and  risks  of  this 
type  of  security.  The  circular  also  will 
note  the  Exchange  members'  prospectus 
delivery  requirements,  and  highlight  the 
characteristics  of  purchases  in  HOLDRs, 
including  that  the  HOLDRs  are  not 
individually  redeemable.  The  circular 
also  will  inform  members  of  Exchange 
policies  regarding  trading  halts  in 
HOLDRs. 

As  described  above,  the  Commission 
has  previously  approved  similar  Amex, 
CHX,  and  Pacific  Exchange,  Inc.  rules 
that  permit  the  listing  and  trading  of 
individual  TIRs,  including  the  trading  of 
TIRs  pursuant  to  UTP.  In  approving 
these  securities  for  trading,  the 
Commission  considered  their  structure, 
their  usefulness  to  investors  and  the 
markets,  and  the  Exchanges'  rules  and 
surveillance  programs  that  govern  their 
trading. 

The  Commission  notes  that  the 
HOLDRs  that  NYSE  proposes  to  trade 
pursuant  to  UTP  currently  trade  on 
other  securities  exchanges.  The 
Commission  therefore  believes  that  it  is 
appropriate  to  approve  these  HOLDRs 
for  trading  pursuant  to  UTP  on  the' 
NYSE,  as  their  trading  should  produce 
the  same  benefits  to  the  NYSE  and  to 
investors. 

The  NYSE  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  Exchange's  proposal  to  trade  the 
HOLDRs  pursuant  to  UTP  will  provide 
investors  with  a  convenient  and  less 
expensive  way  of  participating  in  the 
securities  markets.  The  Commission 
believes  that  the  proposed  rule  change, 
as  amended,  could  produce  added 
benefits  to  investors  through  the 
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increased  competition  between  other 
market  centers  trading  the  product. 
Specifically,  the  Commission  believes 
that  by  increasing  the  availability  of  the 
HOLDRs  as  an  investment  tool,  the 
NSYE's  proposal  should  help  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs,  by 
allowing  them  to  purchase  and  sell  a 
single  security  replicating  the 
performance  of  a  broad  portfolio  of 
stocks  at  negotiated  prices  throughout 
the  business  day. 

As  noted  above,  the  Commission  has 
approved  the  listing  and  trading  of 
HOLDRs  at  other  securities  exchanges, 
under  rules  that  are  substantially  similar 
to  the  NYSE  rules.'"  The  Commission 
published  those  rules  in  the  Federal 
Register  for  the  full  notice  and  comment 
period.  No  comments  were  received  on 
the  proposed  rules,  and  the  Commission 
found  them  consistent  with  the  Act.'^ 
The  HOLDRs  at  issue  are  currently 
trading  on  other  securities  exchanges 
pursuant  to  UTP.  The  Commission  does 
not  believe  that  trading  of  this  product 
raises  novel  regulatory  issues  that  were 
not  addressed  in  the  previous  filings. 
Accordingly,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  in 
the  Federal  Register. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-NYSE-2002- 
15)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretan. 

[FR  Doc.  02-9314  Filed  4-16-02;  8:4,5  ami 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45737;  File  No.  SR-PCX- 
00-45] 

Self  Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  1  to  the 
Proposed  Rule  Change  Relating  to  the 
Expansion  of  the  Equity  Hedge 
Exemption  From  Position  and  Exercise 
Limits 

April  11.  2002. 

I.  Introduction 

On  December  11,  2000,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.-  a  proposed  rule 
change  to  expand  the  current  equity 
hedge  exemption  to  eliminate  position 
and  exercise  limits  for  certain  qualified 
hedge  strategies.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  August  17, 
2001.'  The  Commission  received  no 
comments  on  the  proposal.  On  April  9. 
2002,  the  PCX  submitted  Amendment 
No.  1  to  the  proposal.'' 

II.  Description  of  the  Proposal 

The  Exchange  is  proposing  to 
eliminate  position  and  exercise  limits 
when  certain  qualified  strategies  are 
employed  to  establish  a  hedged  equity 
option  position  and  to  establish  a 
position  and  exercise  limit  of  five  times 
the  standard  limit  for  those  strategies 
that  include  an  OTC  option  contract. 
Accordingly,  the  PCX  proposes  to 
amend  Commentary  .07  of  Exchange 
Rule  6.8(a)  to  expand  the  definition  of 
a  "qualified"  hedged  po.sition.  The 
proposed  qualified  hedged  strategies  are 
as  follows: 

1.  Where  each  option  contract  is 
"hedged"  by  the  number  of  shares 
underlying  the  option  contract  or 
securities  convertible  into  the 
underlying  security  or,  in  the  case  of  an 
adjusted  option,  the  same  number  of 
shares  represented  by  the  adjusted 
contract:  (a)  Long  call  and  short  stock: 


'"See  note  7,  supra. 

'■Id. 

i«15  U.S.C.  78s(b)(2). 

"'17CFR200.30-3(a)(12). 


>15i:.SC:.  78s(bKl). 

2  17CFR240.19b-4. 

'  See  Set  urltip^  Exc  h.inge  .^tt  Release  No.  44680 
(August  10.  20011,  66  FR  43283. 

^  See  Letter  from  Cindy  .Sink.  Senior  Attorney. 
Regulatory  Polity.  PCX.  tn  |ohn  Riedel.  Attorney, 
Division  of  Market  Regulation.  Commission,  dated 
April  9.  2002  r.Amendment  No.  1").  In 
.Amendment  No.  1.  the  PCX  established  a  position 
and  exercise  limit  equal  to  no  greater  than  five 
times  the  standard  limit  for  those  hedge  strategies 
that  include  an  OTC  option  (.omponent. 


(b)  short  call  and  long  stock;  (c)  long  put 
and  long  stock:  or  (d)  short  put  and 
short  stock. 

2.  Reverse  Conversions — A  long  call 
position  accompanied  by  a  short  put 
position,  where  the  long  call  expires 
with  the  short  put  and  the  strike  price 
of  the  long  call  and  short  put  is  the 
same,  and  where  each  long  call  and 
short  put  contract  is  hedged  with  100 
shares  (or  other  adjusted  number  of 
shares)  of  the  underlying  security  or 
securities  convertible  into  such 
underlying  security.'' 

3.  Conversions — A  short  call  position 
accompanied  by  a  long  put  position, 
where  the  short  call  expires  with  the 
long  put  and  the  strike  price  of  the  short 
call  and  long  put  is  the  same,  and  where 
each  short  call  and  long  put  contract  is 
hedged  with  100  shares  (or  other 
adjusted  number  of  shares)  of  the 
underlying  security  or  securities 
convertible  into  such  underlying 
security.*' 

4.  Collars — A  short  call  position 
accompanied  by  a  long  put  position, 
where  the  short  call  expires  at  the  same 
time  as  the  long  put  and  the  strike  price 
of  the  short  call  equals  or  exceeds  the 
strike  price  of  the  long  put  position  and 
where  each  short  call  and  long  put 
position,  is  hedged  with  100  shares  of 
the  underlying  security  (or  other 
adjusted  number  of  shares).'  Neither 
side  of  the  short  call/long  put  position 
can  be  in-the-money  at  the  time  the 
position  is  established. 

5.  Box  Spreads— A  long  call  position 
accompanied  by  a  short  put  position, 
where  both  the  long  call  and  short  put 
have  the  same  strike  price,  and  a  short 
call  position  accompanied  by  a  long  put 
position,  where  the  short  call  and  long 
put  have  the  same  strike  price  as  each 
other,  but  a  different  strike  price  than 
the  long  call/short  put  position. 

6.  Back-to-Back  Options— A  listed 
option  position  hedged  on  a  one-for-one 
basis  with  an  over-the-counter  ("OTC") 
option  position  on  the  same  underlying 
security,''  The  strike  price  of  the  listed 


^  For  these  strategies  one  of  the  option 
components  can  be  an  OTC  option  guaranteed  or 
endorsed  by  the  firm  maintaining  the  proprietary 
position  or  carrying  the  customer  account  Hedge 
transactions  and  positions  established  pursuant  to 
these  strategies  and  using  an  (3TC  option  contract 
as  part  of  the  hedge  are  subject  to  a  position  limit 
equal  to  five  times  the  standards  limit  established 
under  Commentary  05  to  PCX  Rule  6.n(a).  For 
purposes  of  this  rule  filing,  an  OTC  option  contract 
is  defined  as  an  option  that  is  not  listed  on  a 
National  Securities  Exchange  or  cleared  at  the 
Options  Clearing  Corporation. 

••Id. 

•Id 

"Hedge  transactions  and  positions  established 
pursuant  to  this  strategy  are  subject  to  a  position 
limit  equal  to  five  times  the  standards  limit 
established  under  Commentary  .05  to  PCX  Rule 
6.8(a). 
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option  position  and  corresponding  OTC 
option  position  must  be  within  one 
strike  price  interval  of  each  othc-  and  no 
more  than  one  expiration  month  apart. 

For  reverse  conversion,  conversion 
and  collar  strategies,  one  of  the  option 
components  can  be  an  OTC  option 
guaranteed  or  endorsed  by  the  firm 
maintaining  the  proprietary  position  or 
carrying  the  customer  account. 

Within  the  list  of  proposed  hedge 
strategies  eligible  for  the  equity  hedge 
exemption,  the  Exchange  proposes  that 
the  option  component  of  a  reversal,  a 
conversion  or  a  collar  position  can  be 
treated  as  one  contract  rather  than  as 
two  (2)  contracts.  All  three  strategies 
serve  to  hedge  a  related  stock  portfolio. 
Because  these  strategies  require  the 
contemporaneous"  purchase/sale  of 
both  a  call  and  put  component,  against 
the  appropriate  number  of  shares 
underlying  the  option  (generally  100 
shares)  the  Exchange  believes  that  the 
position  should  be  treated  as  one 
contract  for  hedging  purposes. 

Under  the  proposed  rule  change,  the 
standard  position  and  exercise  limits 
will  remain  in  place  for  unhedged 
equitv  option  positions.  Once  an 
account  nears  or  reaches  the  standard 
limit,  positions  identified  as  a  qualified 
hedge  strategy  will  be  exempted  from 
position  limit  calculations.  The 
exemption  will  be  automatic  (i.e.  does 
not  require  pre-approval  from  the 
Exchange)  to  the  extent  that  the  member 
identifies  that  a  pre-existing  qualified 
hedge  strategy  is  in  place  or  is  employed 
from  the  point  that  an  account's 
position  reaches  the  standard  limit  and 
provides  the  required  supporting 
documentation  to  the  Exchange. 

The  exemption  will  remain  in  effect 
to  the  e.xtent  that  the  exempt  positions 
remain  intact  and  the  Exchange  is 
provided  with  any  required  supporting 
documentation.  Procedures  to 
demonstrate  that  the  option  position 
remains  qualified  are  similar  to  those 
currently  in  place.  Exchange  procedures 
currently  require  a  qualified  account  to 
report  to  the  Exchange  hedge 
information  each  time  the  option 
position  changes.  Hedge  information  for 
member  firm  and  customer  accounts 
having  200  or  more  contracts  are 
electronically  reported  via  the  Large 
Options  Positions  Report.  Market  maker 
account  information  is  also  reported  to 
the  Exchange  electronically  by  the 
member's  clearing  firm.  The  existing 
requirement  imposed  on  member  firms 
to  report  hedge  information  for 
proprietary  and  customer  accounts  that 
maintain  an  options  position  in  excess 


of  10,000  contracts  will  continue  to 
apply. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  '"  and,  in  particular,  the 
requirements  of  section  6  of  the  Act ' ' 
and  the  rules  and  regulations 
thereunder.  The  (Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act '-  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Position  and  exercise  limits  serve  as 
a  regulatorv  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the 
use  of  options.  In  general,  the 
Commission  has  taken  a  gradual, 
evolutionarv  approach  toward 
Expansion  of  position  and  exercise 
limits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  inde.xes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.' ' 

The  Commission  has  carefully 
considered  the  PCX's  proposal  to 
expand  the  hedge  exemption  from 
position  and  exercise  limits.  Given  the 
market  neutral  characteristic  of  all  the 
proposed  qualified  hedge  strategies 
(except  covered  stock  positions),  the 
Commission  believes  it  is  permissible  to 
expand  the  current  equity  hedge 
exemption  without  risk  of  disruption  to 
the  options  or  underlying  cash  markets. 


■"  Al  or  about  the  same  time. 


'"  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impai  I  on  cfFiriencx  .  competition, 
and  capital  formation.  1.5  I  i.S.C.  78c(f). 

"l.'iLi.S.C.  78f. 

'M5  U.S.C.  78f(b)(5). 


Specifically,  the  Commission  believes 
that  existing  position  and  exercise 
limits,  procedures  for  maintaining  the 
exemption,  and  the  reporting 
requirements  imposed  by  the  Exchange 
will  help  protect  against  potential 
manipulation.  The  Commission  notes 
that  the  existing  standard  position  and 
exercise  limits  will  remain  in  place  for 
unhedged  equity  option  positions.  To 
further  ensisre  against  market 
disruption,  the  PCX  will  establish  a 
position  and  exercise  limit  equal  to  no 
greater  than  five  times  the  standard 
limit  for  those  hedge  strategies  that 
include  an  OTC  option  component. 

Once  an  account  nears  or  reaches  the 
standard  limit,  positions  identified  as 
one  or  more  of  the  proposed  qualified 
hedge  strategies  will  be  exempted  from 
limit  calculations.  Although  the 
exemption  will  be  automatic  [i.e..  does 
not  require  pre-approval  from  the 
Exchange),  the  exemption  will  remain 
in  effect  only  to  the  extent  that  the 
exempted  position  remains  intact  and 
that  the  Exchange  is  provided  with  any 
required  supporting  documentation. 

In  addition,  as  described  above,  a 
qualified  account  must  report  hedge 
information  each  time  the  option 
position  changes.  Hedge  information  for 
member  firm  and  customer  accounts  are 
reported  to  the  Exchange  electronically, 
via  the  Large  Options  Position  Report. 
Market  maker  account  information  is 
also  reported  to  the  Exchange 
electronically  by  the  member's  clearing 
firm.  For  those  option  positions  that  do 
not  change,  a  filing  is  generally  required 
on  a  weekly  basis.  Finally,  the  existing 
requirement  imposed  on  member  firms 
to  report  hedge  information  for 
proprietary  and  customer  accounts  that 
maintain  an  options  position  in  excess 
of  10.000  contracts  will  remain  in  place. 

The  Commission  believes  these 
reporting  requirements  will  help  the 
PCX  to  monitor  options  positions  and 
ensure  that  only  qualified  hedges  are 
being  exempt  from  position  and  exercise 
limits.  To  the  extent  that  any  position 
raises  concerns,  the  Commission 
believes  that  the  PCX,  through  its 
monitoring,  will  be  promptly  notified, 
and  the  Commission  would  expect  the 
PCX  to  take  any  appropriate  action,  as 
permitted  by  its  rules. 

Finally,  the  Commission  notes  that 
the  proposal,  as  amended,  is 
substantially  identical  to  proposed  rule 
changes  submitted  by  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  and 
the  American  Stock  Exchange  LLC 
("Amex"),  which  the  Commission  has 
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approved. ^•^  The  Commission  does  not 
believe  that  the  proposed  rule  changes 
raises  novel  regulatory  issues  that  were 
not  already  addressed  and  should 
benefit  Exchange  members  by 
permitting  them  greater  flexibility  in 
using  hedge  strategies  advantageously, 
while  providing  an  adequate  level  of 
protection  against  the  opportunity  for 
manipulation  of  these  securities  and 
disruption  in  the  underlying  market. 
The  Commission  finds  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act.^'^ 
for  approving  Amendment  No.  1  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Amendment  No.  1  establishes  a  position 
and  exercise  limit  equal  to  no  greater 
than  five  times  the  standard  limit  for 
those  hedge  strategies  that  include  an 
OTC  option  component.  Setting  the 
position  and  exercise  limit  at  this  level 
should  provide  Exchange  members 
greater  flexibility  in  using  hedge 
strategies  advantageously,  while 
providing  an  adequate  level  of 
protection  against  the  opportunity  for 
manipulation  of  these  securities  and 
disruption  in  the  underlying  market. 
Accordingly,  the  Commission  finds 
good  cause,  consistent  with  sections 
6(b)(5)  '^  and  19(b)(2) '"  of  the  Act  to 
accelerate  approval  of  Amendment  No. 
1  to  the  proposed  rule  change. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


i-*  See  Securities  Exchange  .^ct  Release  No  45650 
(March  26.  2002).  67  FR  15638  (April  2.  2002)  (SR- 
Aniex-2001-72);  .Securities  Exhange  ."^ct  Release 
No.  44503  (March  20,  2002).  67  FR  14751  (March 
27.  2002)  (SR-CBOE-00-12). 

'MS  U.S.C.  78s(b)(2). 

"*  15  U.S.C.  78f(b)(5). 

1M5  U.S.C.  78s(b)(2). 


the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-00-45  and  should  be 
submitted  by  May  8,  2002. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act.'*^  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-00-45),  as  amended,  be  and  hereby 
is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc:.  02-9308  Filed  4-16-02,  8;45  am] 

BILLING  CODE  801 0-01 -P 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  form  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U,S. 
Chapter  35): 

SSS-1 

Title:  The  Selective  Service  System 
Registration  Form. 

Need  and/or  Use:  Is  used  to  register 
men  and  establish  a  data  base  for  use  in 
identifying  manpower  to  the  military- 
services  during  a  national  emergency. 

Respondents:  A\\  18-year-old  males 
who  are  United  States  citizens  and  those 
male  immigrants  residing  in  the  United 
States  at  the  time  of  their  18th  birthday 
£ire  required  to  register  with  the 
Selective  Service  System. 

Frequency:  Registration  with  the 
Selective  Service  System  is  a  one-time 
occurrence. 

Burden:  A  burden  of  2  minutes  or  less 
on  the  individual  respondent. 

Copies  of  the  above  identified  form 
can  be  obtained  upon  written  request  to: 
Selective  Service  System,  Reports 
Clearance  officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form 
should  be  sent  within  30  days  of 
publication  of  this  notice,  to:  Selective 
Service  Svstem,  Reports  Clearance 
Officer,  1515  Wilson  Boulevard. 
Arlington,  Virginia  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to:  Office  of  Information  and 


i»15U.S,C,  78s(b](2). 
"'17CFR2O0.3O-3(a)(12). 


Regulator)'  Affairs,  Attention:  Desk 
Officer.  Selective  Service  System.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3235. 
Washington,  DC  20503. 

Dated  .^pril  3.2002. 
Alfred  Rascon, 
Director. 

[FR  Dor  02-9302  Filed  4-16-02:  8:45  ami 
BILUNG  CODE  801S-01-M 

SELECTIVE  SERVICE  SYSTEM 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS  Form  No.  and  Title: 

SSS  Form  152,  Alternative  Service 

Employment  Agreement 
SSS  Form  153,  Employer  Data  Sheet 
SSS  Form  156.  Skills  Questionnaire 
SSS  Form  157,  Alternative  Service  Job 

Data  Form 
SSS  Form  160.  Request  for  Overseas  Job 

Assignment 
SSS  Form  163,  Employment  Verification 

Form 
SSS  Form  164.  Alternative  Service 

Worker  Travel  Reimbursement 

Request 
SSS  Form  166.  Claim  for 

Reimbursement  for  Emergency 

Medical  Care 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to 
the  Selective  Service  System.  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard.  Arlington.  Virginia  22209- 
2425. 

No  changes  have  been  made  to  the 
above  identified  forms  OMB  clearance 
is  limited  to  requesting  a  three-year 
extension  of  the  current  expiration 
dates. 

Written  comments  should  be  sent 
within  60  days  after  the  publication  of 
this  notice,  to:  Selective  Service  System. 
Reports  Clearance  Officer.  1515  Wilson 
Boulevard,  Arlington.  Virginia  22209- 
2425. 

A  copv  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs.  Attention;  Desk 
Officer,  Selective  Ser\-ice  System.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3235. 
Washington,  DC  20435. 
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Dated:  April  3.  2002. 
Alii-ed  Rascon, 

Director. 

(FR  Doc.  02-9303  Filed  4-16-02;  8:45  ami 

BILUNG  CODE  801&-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  3978] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Tempo" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.,  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Tempo,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Museum  of  Modem  Art,  Long  Island 
City.  New  York,  from  on  or  about  [une 
29.  2002  to  on  or  about  September  9. 
2002,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street.  SW..  Room  700, 
Washington.  DC  20547-0001. 

Dated:  April  10,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State 
(FR  Doc.  02-9304  Filed  4-16-02;  8:45  am] 
BILUNG  CODE  471(M)8-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3979] 

Bureau  of  Political-Military  Affairs; 
Suspension  of  Munitions  Export 
Licenses  to  Zimbabwe 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
licenses  and  approvals  to  export  or 
otherwise  transfer  defense  articles  and 
defense  services  to  Zimbabwe  pursuant 
to  Section  38  of  the  Arms  Export 
Control  Act  (AECA)  are  suspended  until 
further  notice.  Further,  effective 
immediately,  it  is  the  policy  of  the  U.S. 
Government  to  deny  all  applications  for 
licenses  and  other  approvals  to  export 
or  otherwise  transfer  defense  articles 
and  defense  services  to  Zimbabwe. 
EFFECTIVE  DATE:  April  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Sweeney,  Office  of  Defense 
Trade  Controls.  Biueau  of  Political- 
Military  Affairs,  Department  of  State 
(202)  6(63-2700. 

SUPPLEMENTARY  INFORMATION:  The 
Government  of  Zimbabwe  has  subverted 
the  democratic  process  through  a  badly 
flawed  presidential  election,  a  campaign 
of  violence  and  intimidation  against  its 
political  opposition,  and  a  blatant 
disregard  for  the  rule  of  law  and  serious 
human  rights  abuses.  Consequently,  it  is 
the  policy  of  the  Department  of  State  to 
deny  all  applications  for  licenses  and 
other  approvals  to  export  or  otherwise 
transfer  defense  articles  and  defense 
services  to  Zimbabwe,  until  further 
notice.  In  addition.  U.S.  manufacturers 
and  exporters  and  any  other  affected 
parties  (e.g..  brokers)  are  hereby  notified 
that  the  Department  of  State  has 
suspended  all  licenses  and  approvals 
authorizing  the  export  or  other  transfer 
of  defense  articles  and  defense  services 
to  Zimbabwe.  The  licenses  and 
approvals  that  have  been  suspended 
include  manufacturing  licenses  and 
technical  assistance  agreements 
involving  Zimbabwe,  including  any 
agreement  that  has  Zimbabwe  as  a  sales 
territor>'.  This  action  also  precludes  the 
use  in  connection  with  Zimbabwe  of 
any  exemptions  from  licensing  or  other 
approval  requirements  included  in  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130)  until  further  notice. 

In  accordance  with  established 
procedures  under  the  ITAR,  exceptions 
to  this  policy  will  be  considered  on  a 
case-by-case  basis. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  AECA  (22 
U.S.C.  2778,  2791)  and  section  126.7  of 


the  ITAR  in  furtherance  of  the  foreign 
policy  of  the  United  States. 

Dated:  April  11,  2002. 
Lincoln  P.  Bloomfield,  Jr., 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs.  Department  of  State. 
[FR  Doc.  02-9305  Filed  4-16-02;  8:45  am] 
BILLING  CODE  4710-25-P 


STATE  JUSTICE  INSTITUTE 

Meeting;  Sunshine  Act 

PATE:  Friday,  May  10,  2002,  9  a.m.— 5 

p.m. 

PLACE:  Allerton  Crown  Plaza  Hotel, 

Chicago,  IL. 

Matters  to  be  Considered: 
Consideration  of  proposals  submitted 
for  Institute  funding  and  internal 
Institute  business. 

Portions  Open  to  the  Public: 
Consideration  of  proposals  subniitted 
for  Institute  funding  and  internal 
Institute  business  other  than  personnel 
matters. 

Portions  Closed  to  the  Public: 
Discussion  of  internal  personnel 
matters. 

CONTACT  PERSON:  David  Tevelin, 
Executive  Director,  State  Justice 
Institute,  1650  King  Street,  Suite  600, 
Alexandria,  VA  22314,  (703)  684-6100. 

David  I.  Tevelin, 

Executive  Director. 

[FR  Doc.  02-9556  Filed  4-15-02:  3:57  pm] 

BILLING  CODE  6820-SC-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Doclcet  Number:  iMARAD-2002-1 2092] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CLEOPATRA. 

summary:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
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vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905:  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
May  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12092. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets,  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SVV,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Fridav.  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Dunn.  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-832  Room  7201. 
400  Seventh  Street,  S\V..  Washington. 
DC  20590.  Telephone  202-366-2307. 

SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MAR;\D 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properlv  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MAILAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement: 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 


vessel:  CLEOPATRA.  Owner:  Robert  S. 
Galloway. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"length:  76'.  breadth:  18.7'.  depth:  9'. 
The  tonnages  are  85  gross  and  68  net." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"This  vessel  will  operate  for  short 
periods  of  time  with  captain,  crew,  and 
12  or  less  passengers  on  harbor  cruises 
and  corporate  executive  sightseeing 
tours,  Bed/Breakfast,  burial  at  sea.  bay 
charters.  Long  Beach.  Channel  Islands. 
Newport  Harbor,  and  the  Pacific  Ocean 
between  Pt.  Conception  and  San  Diego 
and  out  to  Catalina  Island." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1961.  Place  of 
construction:  Sydney,  Australia. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  impact  will  be 
negligible  as  we  will  address  the  charter 
needs  of  smaller  groups  than  most  of  the 
vessels  in  our  area.  Most  of  the 
commercial  passenger  vessels  have 
capacities  of  50  to  500  passengers." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "There  is  no 
negative  impact  on  our  U.S.  shipyards 
and  we  anticipate  that  all  of  the  repair 
work  to  this  vessel  will  be  done  in  U.S. 
shipyards.  A  majority  of  the 
components  including  engines, 
generators,  navigation  equipment, 
propellers,  running  gear,  etc.  are  all  U.S. 
buih." 

Dated:  April  12.  2002. 

By  Order  of  the  Maritime  Administrator. 
)oel  C.  Richard, 

Sf'crclar}-,  Muritime  Administration. 
\^R  Doc.  02-9316  Filed  4-16-02;  8:45  am] 
BILLING  CODE  491&-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-1 2094] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FRITH  A. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 


Administration  (MAILED),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
M.-\RAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MAILAD's  regulations  at 
46  CFR  part  388  (65  FR  6905:  Februarv 
1 1 .  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
May  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-1 2094. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St.,  SVV.  Washington.  DC  20590-0001 
You  may  also  send  comments 
electronically  via  the  Internet  at  http// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  am. 
and  5  p.m.,  E.T..  Monday  through 
Fridav.  except  federal  holidays,  .^n 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation.  Maritime 
Administration.  MAR-832  Room  7201, 
400  Seventh  Street,  SW.  Washington, 
DC  20590.  Telephone  202-366-2307, 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administrativeh  waive  the  U.S. -build 
requirements  of  the  lones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
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application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  FRITHA.  Owner:  Philip  R.  Fuller. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Register  length  57  ft.,  gross  tonnage 
39  *   *   *  capacity  15." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  vessel  will  be  used  for  charter  and 
sail  training  on  the  eastern  seaboard 
from  Florida  to  Maine." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1985.  Place  of 
construction:  Auckland,  NZ. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "FRJTHA  is  a  unique 
vessel  in  that  she  is  a  brigantine  of  small 
stature  with  the  capability  to  offer 
square  sail  training  to  a  small  number  of 
people  of  all  ages.  There  are  only  two 
other  vessels  of  this  type  on  the  East 
Coast  and  both  belong  to  educational 
institutions.  FRITHA's  participation  in 
classic  sailing  events  will  only 
strengthen  the  already  growing  demand 
for  the  Tall  Ship  experience.  Existing 
operators  do  hourly  trips  for  great 
numbers  of  people  on  board.  FRITHA 
will  do  weekly  charters  for  6  guests  and 
daily  sail  training  for  up  to  12." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "Positive 
impact  because  the  vessel  will  require 
routine  maintenance  and  repairs." 

Dated:  April  12.2002 

Bv  Order  of  the  Maritime  .Administrator. 
foel  C.  Richard. 

Serretan'.  Maritime  Administration. 
(FR  Dor.  02-q:nq  Filed  4-16-02;  8:45  am) 

'BILLING  CODE  491 0-61 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-12091] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
OSPREY. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
May  17.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12091. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOTDockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 


properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  OSPREY.  Ov^-ner. 
John  and  Daalbaaleh  Hutchison" 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "The 
Vessel  is  35  feet  3  inch  in  overall  length 
12  feet  in  breadth.  She  is  designed  to 
sleep  6  persons  with  two  double  berths 
and  two  singles  *   *   *  I  have  calculated 
the  tonnage  *   *   *  to  be  13  gross  tons." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant:  "I 
intend  to  use  this  vessel  for  ecotourism 
charter  work  out  of  Kachemak  Bay, 
Homer.  Alaska.  Charters  will  include 
Kachemak  Bay,  Cook  Inlet,  and  will  be 
limited  to  the  inland  waters  of  the  Kenai 
Peninsula  Borough  Alaska." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1980.  Place  of 
construction:  Richmond  B.C.  Canada. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "The  charter  boat 
operations  based  in  Homer  Alaska  are 
primarily  power  driven  fishing  charters 
with  the  exception  of  "Glacier  Voyages" 
who  are  operating  a  58'  motorsailer  for 
six  passengers  and  a  crew  of  3.  My  35" 
sailboat  in  comparison  is  limited  in  size, 
speed  and  accommodations  *   *   *  I 
believe  that  the  sailing  experience 
offered  on  my  35"  sailboat  will  attract  a 
distinctly  different  clientele  than  those 
who  charter  a  58'  motorsailer  that  is 
fully  crewed  and  offering  luxury 
accommodations.  Neither  of  these 
sailing  operations  impacts  the  fishing 
charters." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "Since  this 
is  a  used  boat  manufactured  in  1980,  of 
a  model/design  not  manufactured  by 
U.S.  companies,  I  feel  that  my  purchase 
of  this  vessel  had  no  negative  impact  on 
U.S.  shipyards.  In  fact  it  seems  my 
initial  investment  in  this  sailboat  has 
created  a  considerable  cash  flow  from 
me  to  U.S.  companies  who  supply 
marine  equipment." 

Dated:  April  12,  2002. 
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Bv  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretarv.  Maritime  Administration. 

(FR  Do( .  02-9318  Filfii  4-16-02;  8:45  am] 

BILLING  CODE  491(>-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-12093] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
REBEL  II.  

summary:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretan,'  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905:  Februarv' 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
May  17,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12093. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  U.S.  Department  of 
Transportation,  Maritime 


Administration.  MAR-832  Room  7201, 
400  Seventh  Street,  SW..  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MAR.\D  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement: 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  .Vame  of 
vessel:  P£BEL  II.  Owner:  Charlie  Kahn. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  apphcant: 
"32'.. .12. 74  gross  tons..." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant:  "1 
intend  to  use  the  vessel  in  near  coastal 
trade,  specifically  as  an  uninspected 
passenger  vessel  engaged  in  charter  boat 
fishing.  There  will  be  six  or  fewer 
passengers  and  I  will  be  operating  in  the 
near  coastal  waters  of  the  Gulf  of 
Mexico,  within  a  50  mile  radius  of  Port 
Aransas.  TX." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1966.  Place  of 
construction:  unknown. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "I  do  not  believe  that  the 
granting  of  this  waiver  will  cause  any 
adverse  effects  to  other  vessels  or 
operators  or  their  operations.  There  are 
a  large  number  of  uninspected  charter 
fishing  boat  operations  in  this  area. 
Most  of  these  are  single  vessel 
businesses  engaged  in  a  highly  seasonal 
tourist  oriented  industry.  The  primary 
impact  on  this  type  of  business  is  the 
seasonal  nature  of  the  business  *   *   *  1 
have  been  in  this  business  for  some  time 
and  have  an  established  clientele,  thus 
minimizing  adverse  impacts  to  others." 


(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The 
granting  of  this  waiver  will  have  no 
impact  on  U.S.  shipyards." 

Dated:  April  12,2002. 

By  Order  of  the  Maritime  Adirtinistrator. 
|oel  C.  Richard. 

Secretan.  Maritime  Administration. 
fPR  Dor .  02-9315  Filed  4-16-02;  8:45  am) 

BILLING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-1 2095] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  loiws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SEBIM^ 

SUMMARY:  As  authorized  by  Pub  L  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  US  -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAR.\D.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
1 1 .  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
May  17.  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-1 2095. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation.  400  7th 
St..  SW.  Washington,  DC  20590-0001 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Fridav.  except  federal  holidays  An 
electronic  version  of  this  document  and 
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all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street,  SW,  Washington. 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary-  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  SEBIM.  Chvner:  Port  Monmouth 
Enterprises  Inc. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "She 
is  45.5'  in  length  and  measures  18  tons 
gross,  16  net  *   *   *  She  is  capable  of 
carrying  twelve  (12)  persons." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"It  is  our  hope  to  cruise  aboard  SEBIM 
along  the  east  coast  for  part  of  every 
vear  and  our  intention  would  be  to 
supplement  our  incomes  by  chartering 
SEBIM  occasionally  as  a  six  passenger 
day  charter  vessel  or  carry  overnight 
guests.  As  SEBIM  is  a  classic  schooner 
rigged  yacht,  we  would  also  like  to 
participate  in  sail  training  activities 
such  as  OpSail  or  ASTA  events  from 
time  to  time."  "Our  cruising/charter 
areas  of  operation  will  hopefully  be 
from  the  Maine  coast  as  far  south  as  the 
east  and  west  coasts  of  Florida  and  the 
Keys,  including  the  waters  of  Cape  Cod, 
Long  Island  Sound,  Chesapeake  Bay,  the 
Intracoastal  waterway,  and  our  home 
waters  of  New  York  City  and  Sandy 
Hook  Bay." 


(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1973.  Place  of 
construction:  Chester,  Nova  Scotia, 
Canada. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Overall,  given  the  casual 
and  part  time  nature  of  our  proposed 
enterprise.  I  do  not  foresee  any 
measurable  impact  on  other  commercial 
operators,  most  of  whom  operate  well 
above  the  six  passenger  limit." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "The 
occasional  presence  of  another  six 
passenger,  uninspected  vessel  would  be 
insignificant  and  would  certainly  have 
no  impact  on  the  U.S  builders  of  these 
large  passenger  schooners  or  their 
operators." 

Dated:  April  12,  2002. 

Bv  Order  of  the  Maritime  Administrator. 
foel  C.  Richard, 

Secretary.  Maritime  Administration. 
|FR  Doc.  02-9317  Filed  4-16-02:  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

April  10.  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasurv',  Room  2110.  1425  New  York 
Avenue'.  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17,  2002,  to 
be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0026. 

Form  Number:  Customs  Form  3078. 

Tvpe  of  Review:  Extension. 

Title:  Application  for  Identification 
Card. 

Description:  Customs  Form  3078  is 
used  by  licensed  Cartman,  Lighterman, 
Warehouseman,  brokerage  firms,  foreign 
trade  zones,  container  station  operators, 
their  employees,  and  employees 
requiring  access  to  Customs  secure  areas 


to  apply  for  an  identification  card  so 
they  may  legally  handle  merchandise  in 
Customs  custody. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
30.000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
9.750  hours. 

Clearance  Officer:  Tracey  Denning. 
U.S.  Customs  Service,  Information 
Services  Branch,  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
NW..  Room  3.2.C,  Washington,  DC 
20229,  (202)  927-1429. 

OMB  Reviewer:  Alexander  T.  Hunt, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7860. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc:.  02-92,53  Filed  4-16-02;  8:45  ami 
BILUNG  CODE  482(M)2-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

.\pril  10.2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17.  2002,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0879. 

Regulation  Project  Number:  IA-195- 
78  Final. 

Type  of  Review:  Extension. 

Title:  Certain  Returned  Magazines, 
Paperbacks  or  Records. 

Description:  The  regxilations  provide 
rules  relating  to  an  exclusion  from  gross 
income  for  certain  returned 
merchandise.  The  regulations  provide 
that  in  addition  to  physical  return  of  the 
merchandise,  a  written  statement  listing 
certain  information  mav  constitute 
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evidence  of  the  return.  Taxpayers  who 
receive  physical  evidence  of  the  return 
may,  in  lieu  of  retaining  physical 
evidence,  retain  documentary  evidence 
of  the  return.  Teixpayers  in  the  trade  or 
business  of  selling  magazines, 
paperbacks,  or  records,  who  elect  to  use 
a  certain  method  of  accounting,  are 
affected. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  ofRecordkeepers: 
19,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  25  minutes. 

Estimated  Total  Recordkeeping 
Burden:  8,125  hours. 

OMB  Number:  1545-1269. 
Regulation  Project  Number:  PS-7-90 
Final. 

Type  of  Review:  Extension. 
Title:  Nuclear  Decommissioning  Fund 
Qualification  Requirements. 

Description:  If  a  taxpayer  requests,  in 
connection  with  a  request  for  a  schedule 
of  ruling  amounts,  a  ruling  as  to  the 
classification  of  certain  unincorporated 
organizations,  the  taxpayer  is  required 
to  submit  a  copy  of  the  documents 
establishing  or  governing  the 
organization. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
150  hours. 

OMB  Number:  1545-1484. 
Regulation  Project  Number:  REG- 
242282-97  (formerlv  INTL-62-90, 
INTL-32-93,  INTL-52-86  and  INTL- 
52-94)  Final. 

Type  of  Review:  Extension. 
Title:  General  Revision  of  Regulations 
Relating  to  Withholding  of  Tax  on 
Certain  U.S.  Source  Income  Paid  to 
Foreign  Persons  and  Related  Collection. 
Refunds,  and  Credits:  Revision  of 
Information  of  Information  Reporting 
and  Backup  Withholding  Regulations: 
and  Removal  of  Regulations  Under  Part 
35a  and  of  Certain  Regulations  Under 
Income  Tax  Treaties. 

Description:  The  regulations  are 
needed  to  provide  guidance  relating  to 
the  withholding  of  income  of 
nonresident  alien  individuals  and 
foreign  corporations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

OMB  Number:  1545-1581. 

Regulation  Project  Number:  REG- 
209485-86  Final. 

Type  of  Review:  Extension. 

Title:  Continuation  Coverage 
Requirements  Applicable  to  Group 
Health  Plans. 

Description:  The  statute  and  the 
regulations  require  group  health  plans 
to  provide  notices  to  individuals  who 
are  entitled  to  elect  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA)  continuation  coverage  of 
their  election  rights.  Individuals  who 
wish  to  obtain  the  benefits  provided 
under  the  statute  are  required  to  provide 
plans  notices  in  the  cases  of  divorce 
from  the  covered  employee,  a 
dependent  child's  ceasing  to  be  a 
dependent  under  the  terms  of  the  plan, 
and  disability.  Most  plans  will  require 
that  elections  of  COBR,^  continuation 
coverage  be  made  in  writing.  In  cases 
where  qualified  beneficiaries  are  short 
bv  an  insignificant  amount  in  a  payment 
made  to  the  plan,  the  regulations  require 
the  plan  to  notif\^  the  qualified 
beneficiar>'  if  the  plan  does  not  wish  to 
treat  the  tendered  payment  as  full 
pavment.  If  a  health  care  provider 
contacts  a  plan  to  confirm  coverage  of 
a  qualified  beneficiary,  the  regulations 
require  that  the  plan  disclose  the 
qualified  beneficiary's  complete  rights 
to  coverage. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,800.000. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
404,640  hours. 

OMB  Number:  1545-1646. 

Regulation  Project  Number:  REG- 
209060-86  Final. 

Type  of  Review:  Extension. 

Title:  Return  Requirement  for  United 
States  Persons  Who  Acquire  or  Dispose 
of  an  Interest  in  a  Foreign  Partnership, 
or  Whose  Proportional  Interest  in  a 
Foreign  Partnership  Changes 
Substantially. 

Description:  Section  6046A  requires 
U.S.  persons  to  provide  certain 
information  with  respect  to  the 
acquisition  or  disposition  of  a  10- 
percent  interest  in.  or  a  10-percent 
change  in  ownership  of,  a  foreign 
partnership.  This  regulation  provides 
reporting  rules  to  identif\-  U.S.  persons 


with  significant  interests  in  foreign 
partnerships  to  ensure  the  correct 
reporting  of  items  with  respect  to  these 
interests, 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents.  1. 

Estimated  Burden  Hours  Per 
Respondent:  89  hours.  15  minutes  (For 
Form  8865). 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  G]pnn  P.  Kirkland. 
Internal  Revenue  Ser\-ice.  Room  6411. 
nil  Constitution  Avenue.  NW., 
Washington.  DC  20224. 

OMB  Reviewer  Alexander  T  Hunt, 
Office  of  Management  and  Budget. 
Room  10202.  New  Executive  Office 
Building,  Washington.  DC  20503.  (202) 
395-7860. 

Mary  A.  Able. 

Departmental  Reports  Management  Officer. 
IFR  nn<    n2-P.120  Filed  4-1R-02:  8:4,'i  am] 

BILUNG  COOE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8801 

agency:  Internal  Revenue  Sen^ice  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunitv  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.SC 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8801 .  Credit  For  Prior  Year  Minimum 
Tax — Individuals.  Estates  and  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  |une  17.  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Ser\-ice.  room  6411.  1111  Constitution 
Avenue  NW'  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins. 
(202)  622-6665.  or  through  the  internet 
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(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service.  Room  6407,  im 
Constitution  Avenue  NVV.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  For  Prior  Year  Minimum 
Tax — Individuals,  Estates  and  Trusts. 

OMB  Number:  1545-1073. 

Form  Number:  8801. 

Abstract:  Form  8801  is  used  by 
individuals,  estates,  and  trusts  to 
compute  the  minimum  tax-  credit,  if  any. 
available  from  a  tax  year  beginning  after 
1986  to  be  used  in  the  current  year  or 
to  be  carried  fonvard  for  use  in  a  future 
year. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8801  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
38.744. 

Estimated  Time  Per  Respondent:  5  hr.. 
52  min. 

Estimated  Total  Annual  Burden 
Hours:  227,040. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  April  10.  2002. 
Glenn  Kirkland, 

IRti  Heports  Chxirancp  Officer. 

|FR  Doc.  02-9,157  Filed  4-16-02;  8:45  am) 

BILLING  CODE  4830-01-P 

DEPARTMErrr  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Publication  3319 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Publication  3319,  Low-Income  Taxpayer 
Clinics-2002  Grant  Application  Package 
and  Guidelines. 

DATES:  Written  comments  should  be 
received  on  or  before  June  17,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6611.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  publication  should  be  directed 
to  Carol  Savage.  (202)  622-3945,  or 
through  the  Internet 
(CA/?OL.A.SAVAG£'@;rs.gov.j,  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224.  Copies  of  the  publication  can 
also  be  downloaded  from  the  IRS 
Internet  site  at:  http://ivi\-w.irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Taxpayer  Clinics- 
2002  Grant  Application  Package  and 
Guidelines. 

OMB  Number:  1545-1648. 

Publication  Number:  Publication 
3319. 

Abstract:  Publication  3319  outlines 
requirements  of  the  IRS  Low-Income 
Taxpayer  Clinics  (LITC)  program  and 
provides  instructions  on  how  to  apply 
for  a  LITC  grant  award.  The  IRS  will  ' 
review  the  information  provided  by 
applicants  to  determine  whether  to 
award  grants  for  the  Low-Income 
Taxpayer  Clinics. 


Current  Actions:  There  are  no  changes 
being  made  to  the  publication  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not  for-profit 
institutions. 

Estimated  Number  of  Respondents: 
825. 

Estimated  Time  For  Program 
Sponsors:  60  hours. 

Estimated  Time  For  Student  and 
Program  Participants:  2  hours. 

Estimated  Total  Annual  Burden 
Hours:  6,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

,    Approved:  April  10,  2002. 
Glenn  P.  Kirkland. 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  02-9.358  Filed  4-16-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  9041 

agency:  Internal  Revenue  Service  (IRS). 

Treasurv'. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9041,  Application  for  Electronic/ 
Magnetic  Media  Filing  of  Business  and 
Employee  Benefit  Plan  Returns. 
DATES:  Written  comments  should  be 
received  on  or  before  [une  17,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.)  Antemal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Electronic/ 
Magnetic  Media  Filing  of  Business  and 
Employee  Benefit  Plan  Returns. 

OMB  Number:  1545-1079. 

Form  Number:  Form  9041. 

Abstract:  Form  9041  is  used  by 
fiduciaries  of  estates  and  trusts, 
partnerships,  and  plan  sponsors/ 
administrators  as  an  application  to  file 
their  returns  electronically  or  on 
magnetic  media;  and  by  software 
developers,  service  bureaus,  and 
electronic  transmitters  to  develop 
auxiliary  services. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  f  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  900. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  ser\^ices 
to  provide  information. 

.'\pproved:  April  10.  2002. 
Glenn  P.  Kirkland. 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  02-9359  Filed  4-16-02;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-21 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  99-21,  Disability 
Suspension. 

DATES:  Written  comments  should  be 
received  on  or  before  June  17,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  N\V..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  revenue  procedure  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  or  through  the  Internet 
{CAROL.A.SAVAGE<airs  gov).  Iniemal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Disabilitv  Suspension. 

OMB  .Vumber  1545-1 649. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-21. 

Abstract:  Revenue  Procedure  99-21 
describes  the  information  that  is  needed 
to  establish  a  claim  that  a  taxpayer  was 
financially  disabled  for  purposes  of 
section  6511(h)  of  the  Internal  Revenue 
Code.  Under  section  6511(h).  the  statute 
of  limitations  on  claims  for  credit  or 
refund  is  suspended  for  any  period  of  an 
individual  taxpayer's  life  during  which 
the  taxpayer  is  unable  to  manage  his  or 
her  financial  affairs  because  of  a 
medically  determinable  mental  or 
physical  impairment,  if  the  impairment 
can  be  expected  to  result  in  death,  or 
has  lasted  (or  can  be  expected  to  last)  for 
a  continuous  period  of  not  less  than  12 
months.  Section  6511(h)(2)(A)  requires 
that  proof  of  the  taxpayer's  financial 
disability  be  furnished  to  the  Internal 
Revenue  Ser\-ice 

Current  /\cfjons  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Tvpe  of  Review:  Extension  of  a 
currentlv  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
48.200 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours' 24.100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
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as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  10.  2002. 
Glenn  P,  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-9360  Filed  4-16-02;  8A5  am] 

BILLING  CODE  4830-01 -P 


Wednesday, 
April  17,  2002 


Part  II 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Parts  1.  54.  and  602 

Required  Distributions  From  Retirement 

Plans;  Final  Rule 


18988  Federal  Register/ Vol.  67,  No.  74 / Wednesday.  April  17,  2002 /Rules  and  Regulations 


DEPARTMEhfT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  54,  and  602 

[TD  8987] 

RIN  1545-AY69, 1545-AY70 

Required  Distributions  From 
Retirement  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury'. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  relating  to 
required  minimum  distributions  from 
qualified  plans,  individual  retirement 
plans,  deferred  compensation  plans 
under  section  457.  and  section  403(b) 
annuity  contracts,  custodial  accounts, 
and  retirement  income  accounts.  These 
regulations  will  provide  the  public  with 
guidance  necessary'  to  comply  with  the 
law  and  will  affect  administrators  of. 
participants  in.  and  beneficiaries  of 
qualified  plans;  institutions  that  sponsor 
and  individuals  who  administer 
individual  retirement  plans,  individuals 
who  use  individual  retirement  plans  for 
retirement  income,  and  beneficiaries  of 
individual  retirement  plans:  and 
employees  for  whom  amounts  are 
contributed  to  section  403(b)  annuity 
contracts,  custodial  accounts,  or 
retirement  income  accounts  and 
beneficiaries  of  such  contracts  and 
accounts.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
the  Federal  Register. 
EFFECTIVE  DATE:  These  regulations  are 
effective  January  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  A.  Vohs.  202-622-6090  (Not  a 
toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-0996.  in 
conjunction  with  the  notice  of  proposed 
rulemaking  published  on  Julv  27.  1987, 
52  FR  28070.  REG-EE-1 13-82,  Required 
Distributions  From  Qualified  Plans  and 
Individual  Retirement  Plans,  under 
control  number  1545-1466  for  Third- 
Party  Disclosure  Requirements  in  IRS 
Regulations,  and  control  number  1545- 


1573,  in  conjunction  with  the  notice  of 
proposed  rulemaking  published  on 
December  30.  1997.  62  FR  67780,  REG- 
209463-82.  Required  Distributions  from 
Qualified  Plans  and  Individual 
Retirement  Plans.  Responses  to  the 
collections  of  information  under  control 
numbers  1545-0996  and  1545-1466  are 
mandatory.  Responses  to  the  collection 
of  information  under  control  number 
1545-1573  are  required  to  obtain  the 
benefit  of  a  trust  being  treated  as  a 
designated  beneficiary  under  a 
retirement  plan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  bv  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent  under  control  number  1545- 
0996  is  1  hour. 

The  estimated  annual  burden  per 
respondent  under  control  number  1545- 
1466  is  9  minutes. 

The  estimated  annual  burden  per 
respondent  under  control  number  1545— 
1573  is  20  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer. 
W:CAR:MP:FP:S  Washington,  DC  20224, 
and  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  and  to  the  Pension  Excise  Tax 
Regulations  (26  CFR  Part  54)  under 
sections  401.  403.  408.  and  4974  of  the 
Internal  Revenue  Code  of  1986  (Code). 
These  amendments  conform  the 
regulations  to  section  634  of  the 
Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  (EGTRRA) 
(115  Stat.  117).  section  1404  of  the 
Small  Business  Job  Protection  Act  of 
1996  (SBJPA)  (110  Stat.  1791).  sections 
1121  and  1852  of  the  Tax  Reform  Act  of 
1986  (TRA  of  1986)  (100  Stat.  2464  and 
2864),  sections  521  and  713  of  the  Tax 
Reform  Act  of  1984  (TRA  of  1984)  (98 
Stat.  865  and  955),  and  sections  242  and 


243  of  the  Tax  Equitv  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA)  (96 
Stat.  521).  The  regulations  provide 
guidance  on  the  minimum  distribution 
requirements  under  section  401(a)(9)  for 
plans  qualified  under  section  401(a)  and 
for  other  arrangements  that  incorporate 
the  section  401(a)(9)  rules  by  reference. 
The  section  401(a)(9)  rules  are 
incorporated  by  reference  in  section 
408(a)(6)  and  (b)(3)  for  individual 
retirement  accounts  and  annuities 
(IRAs)  (including  Roth  IRAs,  except  as 
provided  in  section  408A(c)(5)).  section 
403(b)(10)  for  section  403(b)  annuity 
contracts,  and  section  457(d)  for  eligible 
deferred  compensation  plans. 

For  purposes  of  this  discussion  of  the 
background  of  the  regulations  in  this 
preamble,  as  well  as  the  explanation  of 
provisions  below,  whenever  the  term 
employee  is  used,  it  is  intended  to 
include  not  only  an  employee  but  also 
an  IRA  owner. 

Section  401(a)(9)  provides  rules  for 
distributions  during  the  life  of  the 
employee  in  section  401(a)(9)(A)  and 
rules  for  distributions  after  the  death  of 
the  employee  in  section  401(a)(9)(B). 
Section  4dl(a)(9)(A)(ii)  provides  that  the 
entire  interest  of  an  employee  in  a 
qualified  plan  must  be  distributed, 
beginning  not  later  than  the  employee's 
required  beginning  date,  in  accordance 
with  regulations,  over  the  life  of  the 
employee  or  over  the  lives  of  the 
employee  and  a  designated  beneficiary 
(or  over  a  period  not  extending  beyond 
the  life  expectancy  of  the  employee  and 
a  designated  beneficiary). 

Section  401(a)(9)(C)  defines  required 
begiiming  date  for  employees  (other 
than  5-percent  owners  and  IRA  owners) 
as  April  1  of  the  calendar  year  following 
the  later  of  the  calendar  year  in  which 
the  employee  attains  age  70'  2  or  the 
calendar  year  in  which  the  employee 
retires.  For  5-percent  owners  and  lELA 
owners,  the  required  beginning  date  is 
April  1  of  the  calendar  year  following 
the  calendar  year  in  which  the 
employee  attains  age  70V''2,  even  if  the 
employee  has  not  retired. 

Section  401(a)(9)(D)  provides  that 
(except  in  the  case  of  a  life  emnuity)  the 
life  expectancy  of  an  employee  and  the 
employee's  spouse  that  is  used  to 
determine  the  period  over  which 
payments  must  be  made  may  be 
redetermined,  but  not  more  frequentiy 
than  annually. 

Section  401(a)(9)(E)  provides  that  the 
term  designated  beneficiary  means  any 
individual  designated  as  a  beneficiary 
by  the  employee. 

Section  401  (a)(9)(G)  provides  that  any 
distribution  required  to  satisfy  the 
incidental  death  benefit  requirement  of 
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section  401(a)  is  a  required  minimum 
distribution. 

Section  401(a)(9)(B)(i)  provides  that,  if 
the  employee  dies  after  distributions 
have  begun,  the  employee's  interest 
must  be  distributed  at  least  as  rapidly  as 
under  the  method  used  by  the 
emplovee. 

Section  401(a)(9)(B)(ii)  and  (iii) 
provides  that,  if  the  employee  dies 
before  required  minimum  distributions 
have  begun,  the  employee's  interest 
must  be  either:  distributed  (in 
accordance  with  regulations)  over  the 
life  or  life  expectancy  of  the  designated 
beneficiary  with  the  distributions 
beginning  no  later  than  1  year  after  the 
date  of  the  employee's  death,  or 
distributed  within  5  years  after  the 
death  of  the  employee.  However,  under 
section  401(a)(9)(B)(iv).  a  surviving 
spouse  may  wait  until  the  date  the 
employee  would  have  attained  age  70V^ 
to  begin  taking  required  minimum 
distributions. 

Comprehensive  proposed  regulations 
under  section  401(a)(9)  were  previously 
published  in  the  Federal  Register  on 
Ianuar\^  17,  2001  (REG-1 30477-00/ 
REG-l'30481-00:  66  PR  3928)  and  Julv 
27.  1987  (EE-113-82:  52  PR  28070),  The 
proposed  regulations  published  in  2001 
substantially  simplified  the  rules  for 
determining  required  minimum 
distributions  for  separate  accounts 
provided  in  the  1987  proposed 
regulations.  The  public  reaction  to  this 
simplification  was  very  favorable. 
Consequently,  these  final  regulations 
adopt  the  simplified  rules  in  the  2001 
proposed  regulations  for  separate 
accounts,  with  the  modifications 
described  below  in  the  Explanation  of 
Provisions.  These  regulations  continue 
to  incorporate,  with  some  modifications, 
applicable  previously  issued  guidance 
(i.e..  Notice  83-23  (1983-2  C.B.  418). 
Notice  88-38  (1988-1  C.B.  524).  Notice 
96-67  (1996-2  C.  B.  235).  and  Notice 
97-75  (1997-2  C.B.  337)).  To  the  extent 
not  modified  or  superceded  by  these 
regulations,  the  guidance  in  Notice  83- 
23  and  Notice  97-75  remains  in  effect. 
For  example,  if  an  employer  uses  the 
same  required  beginning  date  for  all 
employees  regardless  of  whether  the 
employee  has  retired  by  age  70'  2, 
during  the  period  before  an  employee 
retires,  the  employee  may  determine  the 
portion  of  any  distribution  that  is 
eligible  for  rollover  using  the  statutory' 
definition  of  required  beginning  date. 

With  respect  to  annuity  payments,  the 
2001  proposed  regulations  retained  the 
basic  structure  of  the  1987  proposed 
regulation.  The  preamble  to  the  2001 
proposed  regulations  indicated  that  the 
IRS  and  Treasury  were  continuing  to 
study  these  rules  and  specifically 


requested  updated  comments  on  current 
practices  and  issues  relating  to  required 
minimum  distributions  from  annuity 
contracts.  Commentators  provided 
information  on  the  variety  of  annuity 
contracts  being  developed  and  available 
as  insurance  company  products  for 
purchase  with  separate  accounts.  In 
response  to  the  comments  received, 
temporary  regulations  under 
§  1.401(a)(9)-6T  significantly  expand 
the  situations  in  which  annuity 
payments  under  annuity  contracts 
purchased  with  an  employee's  benefit 
may  provide  for  increasing  payments. 
These  regulations  are  being  issued  in 
proposed  (REG-1 08697-02)  and 
temporary  form  rather  than  final  form  in 
order  to  give  taxpayers  an  opportunity 
to  comment  on  these  changes. 

Explanation  of  Provisions 

Uniform  Lifetime  Table 

These  final  regulations  retain  the 
simplifications  to  the  minimum 
distribution  rules  for  separate  accounts 
provided  in  the  2001  proposed 
regulations,  including  the  calculation  of 
the  required  minimum  distribution 
during  the  individual's  lifetime  using  a 
uniform  table.  The  basic  calculation  for 
individual  accounts  provides  that  the 
required  minimum  distribution  is 
determined  by  dividing  the  account 
balance  by  the  distribution  period.  For 
lifetime  required  minimum 
distributions,  there  is  a  uniform 
distribution  period  for  almost  all 
employees  of  the  same  age.  The  uniform 
lifetime  distribution  period  table  is 
based  on  the  joint  life  and  last  survivor 
expectancy  of  an  individual  and  a 
hypothetical  beneficiary  10  years 
younger.  However,  if  the  employee's 
sole  beneficiary  is  the  employee's 
spouse  and  the  spouse  is  more  than  10 
years  younger  than  the  employee,  a 
longer  distribution  period  measured  by 
the  joint  life  and  last  sur\'ivor  life 
expectancy  of  the  employee  and  spouse 
is  permitted  to  be  used. 

For  years  after  the  year  of  the 
employee's  death,  the  distribution 
period  is  generally  the  remaining  life 
expectancy  of  the  designated 
beneficiar}'.  The  beneficiar>''s  remaining 
life  expectancy  is  calculated  using  the 
age  of  the  beneficiary  in  the  year 
following  the  year  of  the  employee's 
death,  reduced  by  one  for  each 
subsequent  year.  If  the  employee's 
spouse  is  the  employee's  sole 
beneficiary,  the  distribution  period 
during  the  spouse's  life  is  the  spouse's 
single  life  expectancy.  For  years  after 
the  year  of  the  spouse's  death,  the 
distribution  period  is  the  spouse's  life 
expectancy  calculated  in  the  year  of 


death,  reduced  by  one  for  each 
subsequent  year  If  there  is  no 
designated  beneficiary,  the  distribution 
period  is  the  employee's  life  expectancy 
calculated  in  the  year  of  death,  reduced 
by  one  for  each  subsequent  year. 

New  Mortality  Tables 

The  2001  proposed  regulations 
provided  that  the  life  expectancies  for 
purpo.ses  of  section  401(a)(9)  would  be 
determined  using  the  expected  return 
multiples  set  forth  in  the  regulations 
under  section  72  that  are  used  for  other 
purposes  under  the  Code  These  tables, 
based  upon  the  experience  reflected  in 
the  1983  individual  annuity  mortality 
table  (without  load),  were  adopted  for 
purposes  of  section  72  in  1986  and  had 
been  used  in  both  the  1987  proposed 
regulations  and  the  2001  proposed 
regulations  under  section  401(a)(9), 

Section  634  of  EGTRRA  mstructed  the 
Secretan.'  of  Treasury'  to  modify  the  life 
expectancy  tables  used  for  purposes  of 
the  minimum  distribution  rules  to 
reflect  current  life  expectancy.  In 
accordance  with  that  instruction,  the 
final  regulations  adopt  new  tables  of  life 
expectancies  to  be  used  for  determining 
required  minimum  distributions 

The  new  tables  were  derived  by 
starting  with  the  basic  2000  individual 
annuity  mortality  table  and  projecting 
mortality  improvement  for  the  period 
2000  through  2003  using  the  assumed 
mortality  improvement  factors  that  were 
adopted  in  developing  the  .Annuity  2000 
mortality  table.  The  resultmg  mortality 
rates  were  blended  using  a  fixed  50% 
male  50%  female  blend  The  uniform 
lifetime  table  provided  in  these  final 
regulations  has  also  been  adjusted  to 
reflect  these  new  mortality  fables. 

These  new  tables  also  may  be  used  to 
determine  an  employee's  (or  IR.^ 
owner's)  life  expectancy,  or  the  joint  life 
and  last  survivor  expectancy  of  an 
employee  (or  IRA  owner)  and 
designated  beneficiary,  for  purposes  of 
calculating  the  amount  of  substantially 
equal  periodic  payments  under  section 
72(t)(2)(A)(ivl  when  applying  a  method 
permitted  under  A-12  of  Notice  89-25 
(1989-1  C.B.  662,  666).  One  of  these 
methods  allows  use  of  the  methodology 
underlying  the  minimum  distribution 
calculations  for  separate  accounts  in 
which  the  account  balance  in  the  prior 
year  is  divided  by  life  expectancy  or 
joint  life  and  last  sur\'ivor  expectancy. 
Under  this  method,  the  payments  are 
not  equal  but  are  treated  as  substantially 
equal  if  the  life  expectancy  is 
determined  in  a  consistent  manner  A 
series  of  substantially  equal  periodic 
payments  under  section  72(t)(2)(A)(iv) 
determined  under  this  methodology  will 
not  be  considered  to  have  been  modified 
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merely  because  the  new  tables  are  used 
in  the  hiture  to  determine  the  annual 
periodic  payments  rather  than  the  tables 
in  the  regulations  under  section  72. 

Determination  of  the  Designated 
Beneficiary 

The  2001  proposed  regulations 
provided  that,  generally,  the  designated 
beneficieiry  is  determined  as  of  the  end 
of  the  year  following  the  year  of  the 
employee's  death.  Thus,  any  beneficiary 
eliminated  by  distribution  of  the 
beneficiary's  benefit  or  through 
disclaimer  during  the  period  between 
the  employee's  death  and  the  end  of  the 
year  following  the  year  of  death  is 
disregarded  in  determining  the 
employee's  designated  beneficiary  for 
purposes  of  calculating  required 
minimum  distributions.  If,  as  of  the  end 
of  the  year  following  the  year  of  the 
employee's  death,  the  employee  has 
more  than  one  designated  beneficiary 
and  the  account  or  benefit  has  not  been 
divided  into  separate  accounts  or  shares 
for  each  beneficiary,  the  beneficiary 
with  the  shortest  life  expectancy  is  the 
designated  beneficiary.  Further,  if  a 
person  other  than  an  individual  is  a 
beneficiary  as  of  that  date,  the  employee 
is  treated  as  not  having  a  beneficiary 
(except  as  provided  below  with  respect 
to  trusts). 

Commentators  applauded  the  basic 
principle  of  the  approach  in  the  2001 
proposed  regulations  but  suggested  that 
the  designated  beneficiary 
determination  should  be  made  before 
the  end  of  the  year  following  the  year  of 
death  so  that  there  will  be  adequate  time 
to  calculate  and  distribute  the  required 
minimum  amount  between  the  date  the 
beneficiary  determination  is  finalized 
and  the  end  of  the  year  following  the 
year  of  the  employee's  death  (i.e.,  the 
date  that  required  minimum 
distributions  to  nonspouse  designated 
beneficiaries  must  commence).  In 
response  to  these  comments,  the  date  for 
determining  the  designated  beneficiary 
has  been  changed  to  September  30  of 
the  year  following  the  year  of  the 
employee's  death.  In  response  to 
comments,  these  final  regulations  clarify 
that  in  order  for  a  beneficiary  to 
disclaim  entitlement  to  a  benefit  for 
purposes  of  section  401(a)(9),  the 
disclaimer  must  satisfy  section  2518. 
Finally,  the  final  regulations  clarify  that 
if  a  designated  beneficiary  dies  during 
the  period  between  the  employee's  date 
of  death  and  September  30  of  the  year 
following  the  year  of  the  employee's 
death,  the  individual  continues  to  be 
treated  as  the  designated  beneficiary  for 
purposes  of  determining  the  distribution 
period  rather  than  the  successor 
beneficiary. 


Some  commentators  requested  that 
final  regulations  provide  that,  if  the 
employee's  estate  was  named  as  the 
beneficiary  in  the  beneficiary 
designation  or  the  employee's  estate 
became  beneficiary  by  operation  of  law, 
the  beneficiary  of  the  estate  or  the 
beneficiary  of  the  IRA  named  under  the 
employee's  will  could  replace  the  estate 
as  beneficiary  by  September  30  of  the 
year  following  the  year  of  death.  This 
change  is  not  being  adopted  in  these 
final  regulations.  The  period  between 
death  and  the  beneficiary  determination 
date  is  a  period  during  which 
beneficiaries  can  be  eliminated  but  not 
replaced  with  a  beneficiary  not 
designated  under  the  plan  as  of  the  date 
of  death.  In  order  for  an  individual  to 
be  a  designated  beneficiary,  any 
beneficiary  must  be  designated  under 
the  plan  or  named  by  the  employee  as 
of  the  date  of  death. 

These  regulations  retain  the  rule  in 
the  proposed  regulations  that,  in 
determining  an  employee's  beneficiaries 
for  purposes  of  applying  the  multiple 
beneficiary  rule  or  determining  if  the 
employee's  spouse  is  the  employee's 
sole  beneficiary,  all  beneficiaries  of  the 
employee's  interest  in  the  plan, 
including  contingent  beneficiaries,  are 
taken  into  account.  The  regulations  also 
retain  the  exception  to  this  rule  under 
which,  if  a  beneficiary  (subsequent 
beneficiary)  is  entitled  to  any  portion  of 
an  employee's  benefit  only  if  another 
beneficiary  dies  before  the  entire  benefit 
to  which  that  other  beneficiary  is 
entitled  has  been  distributed  by  the 
plan,  the  subsequent  beneficiary  will 
not  be  considered  a  beneficiary. 
However,  these  regulations  clarify  that 
the  exception  from  the  multiple 
beneficiar\'  rules  for  death  contingencies 
onlv  applies  to  a  person  who  could  be 
entitled  to  a  portion  of  the  employee's 
benefit  by  becoming  the  successor  to  the 
interest  of  one  of  the  employee's 
beneficiaries  after  that  beneficiary's 
death.  The  regulations  provide  that  this 
rule  does  not  apply  to  a  person  who  has 
any  right  (including  a  contingent  right) 
to  an  employee's  benefit  beyond  being 
a  mere  potential  successor  to  the 
interest  of  one  of  the  employee's 
beneficiaries  upon  that  beneficiary's 
death.  Thus,  for  e.xample,  if  one 
beneficiary  has  a  right  to  any  income  on 
an  employee's  individual  account 
during  that  beneficiary's  life  and 
another  beneficiary  has  a  right  to  the 
principal  but  only  after  the  death  of  the 
income  beneficiary  (with  any  portion  of 
the  principal  distributed  during  the  life 
of  the  income  beneficiary  to  be  held  in 
trust  until  that  beneficiary's  death),  both 
beneficiaries  must  be  taken  into  account 


in  determining  the  beneficiary  with  the 
shortest  life  expectancy  and  whether 
only  individuals  are  beneficiaries. 

Default  Rule  for  Post-Death 
Distributions 

These  regulations,  as  did  the  2001 
proposed  regulations,  provide  that,  if  an 
employee  dies  before  the  employee's 
required  beginning  date  and  the 
employee  has  a  designated  beneficiary, 
then  the  life  expectancy  rule  in  section 
401(a)(9)(B)(iii)  (rather  than  the  5-year 
rule  in  section  401(a)(9)(B)(ii))  is  the 
default  distribution  rule.  Thus,  absent  a 
plan  provision  or  election  of  the  5-year 
rule,  the  life  expectancy  rule  applies  in 
all  cases  in  which  the  employee  has  a 
designated  beneficiary,  and  the  5-year 
rule  applies  if  the  employee  does  not 
have  a  designated  beneficiary.  This  is  a 
change  from  the  position  in  the  1987 
proposed  regulations  that  provided  the 
5-year  rule  as  the  default  unless  the 
spouse  was  the  sole  beneficiary. 
Commentators  pointed  out  that,  as  a 
result  of  the  default  rule  under  the  1987 
regulations,  some  beneficiaries  did  not 
commence  distributions  under  the  life 
expectancy  rules.  In  response  to  those 
comments,  these  final  regulations 
provide  a  transition  rule  that  permits 
beneficiaries  subject  to  the  5-year  rule 
under  the  1987  proposed  regulations  to 
switch  to  the  life  expectancy  rule, 
provided  that  all  amounts  that  would 
have  been  required  to  be  distributed 
under  an  application  of  the  life 
expectancy  rule  are  distributed  by  the 
earlier  of  December  31,  2003  or  the  end 
of  the  5-year  period  following  the  year 
of  the  employee's  death. 

Temporary  Rules  for  Defined  Benefit 
Plans  and  Annuity  Contracts 

These  temporary  regulations  provide 
a  number  of  changes  to  the  annuity 
rules  provided  in  the  2001  proposed 
regulations  including  changes  designed 
to  make  the  rules  more  consistent  with 
the  rules  for  individual  accounts  and 
reflect  new  product  designs.  In  order  to 
allow  taxpayers  to  comment  on  these 
changes,  the  section  of  the  regulations 
governing  defined  benefit  plans  and 
annuities  is  being  issued  as  temporary 
and  proposed  regulations  rather  than 
final  regulations. 

In  response  to  comments,  the 
following  changes  are  being  made.  First, 
annuity  payments  are  permitted  to  be 
provided  for  a  period  certain  that  is  as 
long  as  the  period  under  the  uniform 
lifetime  table  for  the  employee  s  age  in 
the  year  in  which  the  annuity  starting 
date  occurs,  regardless  of  who  is  the 
employee's  designated  beneficiary. 
Further,  the  period  does  not  change 
upon  the  death  of  the  employee  even  if 
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the  remaining  period  certain  is  longer  or 
shorter  than  the  beneficiary's  single  life 
expectancy.  The  same  rule  applies  if  the 
annuity  also  includes  a  life  annuity  or 
a  joint  and  survivor  annuity.  If  the 
employee's  sole  designated  beneficiary 
is  the  employee's  spouse,  if  the  spouse 
is  more  than  10  years  younger  than  the 
employee,  and  if  the  annuity  is  only  for 
a  period  certain  and  does  not  have  a  life 
contingent  element,  the  period  certain 
can  be  as  long  as  the  joint  life  and  last 
survivor  expectancy  of  the  employee 
and  the  employee's  spouse. 

These  temporary  regulations  retain 
the  rules  in  the  2001  proposed 
regulations  interpreting  the  minimum 
distribution  incidental  benefit 
requirement.  Under  these  rules,  if  the 
survivor  of  a  joint  and  survivor  annuity 
is  not  the  employee's  spouse  and  if  the 
survivor  annuitant  is  more  than  10  years 
younger  than  the  employee,  then  the 
survivor  portion  must  be  less  than  100% 
of  the  employee's  benefit.  In  such  a 
case,  the  sur\'ivor  annuity  must  be 
reduced  so  that  it  does  not  exceed  the 
employee's  benefit  multiplied  by  the 
percentage  provided  in  the  table  in  the 
regulations.  However,  the  regulations 
clarify  that  if  the  joint  and  survivor 
annuity  also  has  a  period  certain,  the 
reduction  in  survivor  annuity  is  only 
required  after  expiration  of  the  period 
certain. 

Further,  in  response  to  comments,  the 
temporary  regulations  make  a  number  of 
changes  that  expand  the  situations  in 
which  increasing  annuity  payments  are 
permitted.  The  additional  situations  are 
generally  only  available  to  annuities 
purchased  from  insurance  companies. 

Under  these  temporary  regulations,  an 
annuity  purchased  from  an  insurance 
company  can  increase  annually  by  a 
constant  percentage,  provided  that  the 
initial  payment  is  sufficiently  large  that 
the  total  expected  payments, 
determined  without  regard  to  these 
increases,  exceed  the  account  value 
being  annuitized.  This  minimum 
payment  requirement,  together  with  the 
adverse  economic  interests  of  the 
insurer  and  the  annuity  purchaser, 
effectively  limits  the  constant 
percentage  increase  under  an  annuity  to 
the  assumed  interest  rate  used  in  pricing 
the  annuity. 

These  temporary  regulations  also 
provide  explicit  rules  relating  to  the 
payments  of  dividends  under 
participating  annuity  contracts.  Under 
the  temporary  regulations,  a  variation  in 
the  amount  of  the  annuity  payment 
(referred  to  as  a  dividend  or  other 
payment  resulting  from  favorable 
actuarial  experience)  can  be  made 
provided  that:  (1)  The  initial  payment 
meets  the  minimum  threshold  described 


above,  (2)  actuarial  experience  is 
measured  at  least  annually,  and  (3)  the 
resulting  dividend  payment  or  other 
pavment  is  either  paid  no  later  than  the 
year  following  the  year  for  which  the 
actuarial  experience  is  measured  or  is 
payable  in  the  same  form  as  the 
payment  of  the  annuity  over  the 
remaining  period  of  the  annuity.  These 
requirements  are  intended  to  preclude 
backloading  of  the  distribution  stream 
through  the  use  of  conservative  pricing 
assumptions  where  actuarial  gains  with 
respect  to  those  assumptions  are 
deferred  and  paid  at  a  later  dale.  The 
definition  of  dividend  or  other  payment 
resulting  from  actuarial  gain  is  broad 
enough  to  encompass  the  contractual 
adjustment  provided  for  in  a  variable 
annuity.  Accordingly,  the  rules  that 
permitted  payments  that  vary  with  the 
investment  performance  of  underlying 
assets  has  been  replaced  with  this  more 
general  construct. 

The  temporary-  regulations  allow  full 
and  partial  withdrawals  from  purchased 
annuities  in  certain  circumstances.  The 
restrictions  on  these  withdrawals  are 
intended  to  preclude  the  use  of  a 
withdrawal  or  cash-out  feature  as  a 
mechanism  to  distribute  deferred 
actuarial  gains.  In  the  case  of  a  full 
withdrawal  (including  a  death  benefit), 
the  distribution  must  not  exceed  the 
expected  future  payments  under  the 
contract,  taking  into  account  the 
annuitants  who  are  still  alive  and  any 
remaining  period  certain,  but  without 
regard  to  any  future  increases.  In  the 
case  of  a  partial  withdrawal,  the  full 
withdrawal  under  the  terms  of  the 
contract  must  satisf\'  the  preceding 
sentence  and.  after  the  partial 
withdrawal,  all  future  annuity  payments 
must  be  reduced  proportionately  based 
on  the  ratio  of  the  partial  withdrawal  to 
the  maximum  withdrawal  under  the 
terms  of  the  contract. 

As  discussed  above,  these  permitted 
increases  are  only  available  for 
insurance  company  products  and  not  a 
distribution  stream  provided  from  a 
section  401(a)  defined  benefit  trust.  In 
addition,  these  temporary  regulations  do 
not  permit  annuity  payments  that  vary 
with  the  value  of  the  underlying  assets 
of  the  plan  to  be  provided  by  a  defined 
benefit  plan  with  a  section  401(a) 
qualified  trust.  Further,  these 
regulations  clarif\'  that  an  annuity  under 
a  defined  benefit  plan  with  a  section 
401(a)  qualified  trust  is  permitted  to 
provide  that  annuity  payments  may 
increase  with  an  annual  percentage 
increase  that  does  not  exceed  the 
percentage  increase  in  a  cost-of-living 
index  that  is  based  on  prices  of  all  items 
and  issued  by  the  Bureau  of  Labor 
Statistics.  Finally,  the  temporary 


regulations  clarify'  that  increases  in 
these  annuity  payments  to  reflect 
benefit  increases  must  be  pursuant  to  a 
plan  amendment  increasing  benefits 

The  preamble  to  the  2001  proposed 
regulations  indicated  that  the  IRS  and 
Treasury  were  continuing  to  consider 
whether  retention  of  the  rule  allowing 
an  employee's  minimum  required 
distributions  under  a  defined  benefit 
plan  to  be  determined  using  the  rules 
for  individual  accounts  was  appropriate 
for  defined  benefit  plans.  Few 
comments  specifically  requested 
retention  of  this  rule.  As  a  result,  the 
IRS  and  Treasury  have  concluded  that 
this  rule  has  little  application  outside  of 
being  used  to  determine  the  portion  of 
a  lump  sum  distribution  of  an 
employee's  vested  accrued  benefit  that 
is  eligible  for  rollover.  Accordingly,  this 
rule  has  not  been  retained  in  these 
temporary  regulations  except  for  use  in 
determining  the  amount  that  is  eligible 
for  rollover  when  a  defined  benefit  plan 
pavs  an  employees  entire  vested 
accrued  benefit  in  a  lump  sum. 
However,  in  response  to  comments, 
these  temporary-  regulations  permit  a 
plan  to  treat  the  amount  of  a  year  of 
annuity  payments  that  would  have  been 
pavable  under  the  normal  form  as  the 
minimum  required  distribution  for  a 
year  in  the  case  of  a  lump  sum  payment 

Finallv,  in  response  to  a  comment, 
these  temporary  regulations  clarify'  that 
actuarial  increases  to  benefits  under  a 
defined  benefit  plan  required  under 
section  401(a)(9)(C)(iii).  as  added  by 
SBJPA.  need  not  be  provided  for  any 
period  before  January  1,  1997. 

Incidental  Benefit  Requirement 

These  final  and  temporary  regulations 
provide  rules  relating  to  the  interaction 
of  the  section  401(a)(9)  requirements 
and  the  incidental  benefit  requirement 
of  §1.401-l(b)(l)(i).  Under  these  rules, 
generally  if  distributions  with  respect  to 
an  emplovee's  benefit  satisfy  the 
minimum  distribution  incidental  benefit 
requirement  under  these  regulations,  the 
distribution  will  be  deemed  to  satisfy 
any  requirement  for  distributions  under 
the  incidental  benefit  requirements  of 
§1.401-l(b)(l)(i).  However,  if  a  plan 
provides  for  certain  post-retirement 
ancillarv  death  benefits  or  a  section 
403(b)  contract  includes  an 
undistributed  pre-1987  account,  the 
emplovee's  benefits  must  continue  to 
satisf\'  the  distribution  requirements  of 
the  incidental  benefit  requirement  of 
§1.401-l(b)(l)(i).  determined  without 
regard  to  these  regulations.  Existing 
revenue  rulings  continue  to  provide 
guidance  with  respect  to  the  application 
of  the  incidental  benefit  requirements  to 
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permissible  nonretirement  benefits  such 
as  life,  accident,  or  health  benefits. 

Trust  as  Benefician- 

The  final  regulations  retain  the 
provision  in  the  proposed  regulations 
allowing  an  underlying  beneficiary  of  a 
trust  to  be  an  employee's  designated 
beneficiary-  for  purposes  of  determining 
required  minimum  distributions  when 
the  trust  is  named  as  the  beneficiary'  of 
a  retirement  plan  or  IRA,  provided  that 
certain  requirements  are  met.  One  of 
these  requirements  is  that 
documentation  of  the  underlying 
beneficiaries  of  the  trust  be  provided  to 
the  plan  administrator  or  IRA  trustee, 
custodian,  or  issuer.  In  the  case  of 
individual  accounts,  unless  the  lifetime 
distribution  period  for  an  employee  is 
measured  by  the  joint  life  expectancy  of 
the  employee  and  the  employee's 
spouse,  the  deadline  under  these 
regulations  for  providing  the  beneficiary 
documentation  is  October  31  of  the  year 
following  the  year  of  the  employee's 
death,  rather  than  the  end  of  the  year 
following  the  year  of  the  employee's 
death  as  provided  under  the  2001 
proposed  regulations. 

This  deadline  for  providing  the  trust 
documentation  is  coordinated  with  the 
deadline  for  determining  the  employee's 
designated  benefician,'.  Amendments  to 
the  1987  proposed  regulations 
published  in  1997  eliminated  the 
requirement  that  the  trust  be  irrevocable 
before  death.  Commentators  indicated 
that  some  beneficiaries  would  have 
qualified  for  a  longer  distribution  period 
as  a  result  of  this  change  e.xcept  for  the 
fact  that  they  had  not  provided  the 
required  documentation  by  the  deadline 
provided  in  the  regulations,  which,  in 
some  cases,  was  a  date  before  the 
regulation  was  published 
Consequently,  the  commentators 
requested  that  final  regulations  provide 
a  transition  period  for  providing  this 
documentation.  In  response  to  these 
comments,  these  regulations  provide 
that,  if  the  date  for  providing  this 
documentation  is  before  October  31, 
2003,  the  documentation  is  permitted  to 
be  provided  to  the  plan  administrator 
(or  IRA  trustee,  custodian,  or  issuer) 
until  October  31.  2003. 

Commentators  asked  for  clarification 
as  to  whether  an  election  by  a  revocable 
trust  to  be  treated  as  part  of  cin  estate 
under  section  645  causes  the  trust  to  be 
treated  as  an  estate  for  purposes  of 
section  401(a)(9).  On  this  point,  the  IRS 
and  Treasury  intend  that  a  revocable 
trust  will  not  fail  to  be  a  trust  for 
purposes  of  section  401(a)(9)  merely 
because  the  trust  elects  to  be  treated  as 
an  estate  under  section  645,  as  long  as 


the  trust  continues  to  be  a  trust  under 
state  law. 

Separate  Accounts 

Several  commentators  requested 
clarification  concerning  when  an 
emplovee's  individual  account  can  be 
divided  into  separate  accounts  that  are 
permitted  to  satisfy  section  401(a)(9) 
separately  and  concerning  whether 
separate  accounts  could  also  provide  for 
.separate  investments.  In  response  to 
these  comments,  these  final  regulations 
provide  that  separate  accounts  with 
different  beneficiaries  under  the  plan 
can  be  established  at  any  time,  either 
before  or  after  the  employee's  required 
beginning  date.  However,  the  final 
regulations  provide  that  the  separate 
accounts  are  recognized  for  purposes  of 
determining  required  minimum 
distributions  only  after  the  later  of  the 
year  of  the  employee's  death  (whether 
before  or  after  the  required  beginning 
date)  and  the  year  the  separate  accounts 
are  established.  In  addition,  the  final 
regulations  clarify  that,  in  order  to 
determine  the  distribution  period  for  the 
separate  account  by  disregarding  the 
beneficiaries  of  the  other  separate 
account,  the  separate  account  must  be 
established  no  later  than  the  end  of  the 
year  following  the  year  of  the 
employee's  death. 

The  separate  accounting  must  allocate 
all  post-death  investment  gains  and 
losses  for  the  period  prior  to  the 
establishment  of  the  separate  accounts 
on  a  pro  rata  basis  in  a  reasonable  and 
consistent  basis  among  the  separate   . 
accounts  for  the  different  beneficiaries. 
The  separate  accounting  must  also 
allocate  any  post-death  distribution  to 
the  separate  account  of  the  beneficiary 
receiving  that  distribution.  Once  the 
separate  accounts  are  established,  the 
final  regulations  permit  the  separate 
accounting  to  provide  for  separate 
investments  for  each  separate  account. 

Elimination  of  Optional  Forms  of 
Benefit 

Some  commentators  requested  relief 
under  section  411(d)(6)  for  the 
elimination  of  optional  forms  of  benefit 
that  were  needed  to  satisfy  section 
401(a)(9)  under  the  1987  proposed 
regulations  but  that  are  no  longer 
needed  to  satisfy-  these  final  regulations. 
For  defined  contribution  plans,  this 
relief  generallv  is  not  needed  because 
paragraph  (e)of  A-2  of  §  1.41l{d)-4 
gives  broad  authority  to  employers  to 
amend  their  defined  contribution  plan 
to  eliminate  installment  payout  options 
as  long  as  the  right  to  a  lump  sum 
option  payable  at  the  same  time  is 
preserved.  These  final  regulations  also 
provide  that,  pursuant  to  section 


411(d)(6)(B),  a  plan  will  not  fail  to 
satisfy'  section  411(d)(6)  merely  because 
the  plan  is  amended  to  eliminate  the 
availability  of  an  optional  form  of 
benefit  to  the  extent  that  the  optional 
form  does  not  satisfy  section  401(a)(9). 
However,  the  IRS  and  Treasury  invite 
public  comment  if  additional  relief 
under  section  411(d)(6)  is  needed  in 
order  for  defined  benefit  plans  to  satisfy 
section  401(a)(9). 

Election  of  Suniving  Spouse  To  Treat 
an  Inherited  IRA  as  Spouse's  Own  IRA 

These  final  regulations  generally 
retain  the  clarifications  in  the  2001 
proposed  regulations  regarding  how  and 
when  a  surviving  spouse  of  a  deceased 
IRA  owner  can  elect  to  treat  an  IRA 
inherited  by  the  surviving  spouse  from 
that  owner  as  the  spouse's  own  IRA. 
The  1987  proposed  regulations  provided 
that  this  election  is  deemed  to  have 
been  made  if  the  surviving  spouse 
contributes  to  the  IRA  or  does  not  take 
the  required  minimum  distribution  for  a 
year  under  section  401(a)(9)(B)  as  a 
beneficiary  of  the  IRA.  Under  the  2001 
proposed  regulations,  this  deemed 
election  is  permitted  to  be  made  only 
after  the  distribution  of  the  required 
minimum  amount  for  the  account,  if 
any,  for  the  year  of  the  individual's 
death.  These  final  regulations  provide 
that  the  election  can  be  made  at  any 
time  after  the  IRA  owner's  date  of  death, 
while  clarifying  that  the  minimum 
required  distribution  for  the  calendar 
year  of  the  IRA's  owner's  death  is 
determined  assuming  the  IRA  owner 
lived  throughout  the  year.  These 
regulations  also  clarify  that  the 
surviving  spouse  is  required  to  receive 
a  minimum  distribution  for  the  year  of 
the  IRA  owner's  death  only  to  the  extent 
that  the  amount  required  was  not 
distributed  to  the  owner  before  death. 

Some  commentators  raised  concerns 
about  the  other  clarifications  in  the  2001 
proposed  regulations.  The  2001 
proposed  regulations  clarified  that  a 
deemed  election  is  permitted  only  if  the 
spouse  is  the  sole  beneficiary  of  the 
account  and  has  an  unlimited  right  to 
withdraw  from  the  account.  This 
requirement  is  not  satisfied  if  a  trust  is 
named  as  beneficiary  of  the  IRA,  even 
if  the  spouse  is  the  sole  beneficiary  of 
the  trust.  As  explained  in  the  2001 
preamble,  these  clarifications  make  the 
election  consistent  with  the  underlying 
premise  that  the  surviving  spouse  could 
have  received  a  distribution  of  the  entire 
decedent  IRA  owner's  account  and 
rolled  it  over  to  an  ERA  estabUshed  in 
the  surviving  spouse's  own  name  as  IRA 
owner. 

If  the  spouse  actually  receives  a 
distribution  from  the  IRA,  the  spouse  is 
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permitted  to  roll  that  distribution  over 
within  60  days  into  an  IRA  in  the 
spouse's  own  name  to  the  extent  that 
the  distribution  is  not  a  required 
distribution,  regardless  of  whether  or 
not  the  spouse  is  the  sole  beneficiary  of 
the  IRA  owner.  Further,  if  the 
distribution  is  received  by  the  spouse 
before  the  year  that  the  IRA  owner 
would  have  been  70V  2.  no  portion  of  the 
distribution  is  a  required  minimum 
distribution  for  purposes  of  determining 
whether  it  is  eligible  to  be  rolled  over 
by  the  surviving  spouse. 

IRA  Reporting  of  Required  Minimum 
Distributions 

The  2001  proposed  regulations 
required  the  trustee,  custodian,  or  issuer 
of  an  IRA  to  report  the  amount  of  the 
required  minimum  distribution  from  the 
IRA  at  the  time  and  in  the  manner 
provided  under  additional  guidance 
issued  by  the  IRS  and  applicable  IRS 
forms  and  instructions.  A  significant 
number  of  commentators  objected  to  the 
requirement  that  the  amount  of  the 
required  minimum  distribution  for  a 
year  be  reported  because  of  concerns 
that  the  number  may  be  inaccurate  in 
certain  cases.  After  thorough 
consideration  of  these  comments  and 
consultation  with  interested  parties,  the 
final  regulations  continue  to  provide 
authority  to  the  Service  to  determine  the 
extent  to  which  the  trustee,  custodian, 
or  issuer  of  an  IRA  must  report 
information  with  respect  to  the  required 
minimum  distribution  from  that  IRA 
through  guidance  of  general 
applicability  as  well  as  forms  and 
publications. 

In  conjunction  with  these  final 
regulations  a  notice  is  being  published 
that  specifies  the  reporting  requirements 
that  apply.  Beginning  in  2004.  trustees, 
custodians,  and  issuers  must  identif\'  to 
the  IRS  on  Form  5498  each  IRA  for 
which  a  minimum  distribution  is 
required  to  be  made  to  an  IRA  owner. 
The  trustee,  custodian  or  issuer  does  not 
need  to  report  the  amount  of  the 
required  distribution  to  the  IRS. 
However,  the  trustee,  custodian,  or 
issuer  of  such  an  IRA,  must  provide 
additional  information  regarding  the 
IRA  to  the  IRA  owner  required  to 
receive  a  minimum  required 
distribution,  beginning  with  the 
minimum  required  distribution  for 
2003.  The  trustee,  custodian  or  issuer  of 
the  IRA  either  must  report  the  amount 
of  the  required  minimum  distribution 
for  the  IRA  to  the  IRA  owner,  or  must 
advise  the  IRA  owner  that  a  minimum 
distribution  with  respect  to  the  IRA  is 
required  for  the  year,  offer  to  calculate 
the  amount  of  the  required  minimum 
distribution  for  the  IRA  owner  upon 


request,  and  then,  if  requested,  calculate 
the  amount  and  provide  it  to  the  IRA 
owner.  Although  the  delegation  of 
authority  in  the  regulations  to  require 
reporting  would  permit  reporting  to  be 
required  with  respect  to  required 
minimum  distributions  to  beneficiaries, 
no  reporting  is  required  with  respect  to 
beneficiaries  at  this  time. 

The  reporting  provisions  in  the  2001 
proposed  regulations,  these  final 
regulations,  and  the  notice  being 
published  are  intended  to  assist 
taxpayers  in  complying  vtith  the 
minimum  distribution  requirement. 
However,  the  Treasur\-  and  the  IRS 
continue  to  have  concerns  about  the 
overall  level  of  compliance  in  this  area 
and  intend  to  monitor  the  effect  of  the 
new  reporting  regime  on  compliance  to 
determine  whether  it  would  be 
appropriate  to  modif\'  the  regime  in  the 
future. 

Calculation  Simplification 

In  response  to  comments  that  there 
are  too  many  vju'iables  that  might 
change  during  a  distribution  calendar 
vear  for  an  accurate  calculation  of  the 
required  minimum  distribution  for  the 
year  by  the  trustee  at  the  beginning  of 
the  vear.  a  number  of  simplif\'ing 
changes  are  included  in  these  final 
regulations.  For  lifetime  distributions, 
the  marital  status  of  the  employee  is 
determined  on  January  1  each  year. 
Divorce  or  death  after  that  date  is 
disregarded  until  the  next  year.  Further, 
a  change  in  beneficiar\-  due  to  the 
spouse's  death  is  not  recognized  until 
the  following  year.  Contributions  and 
distributions  made  after  December  31  of 
a  calendar  year  are  disregarded  for 
purposes  of  determining  the  minimum 
distribution  for  the  following  year.  An 
employee's  account  balance  for  the 
valuation  calendar  year  that  is  also  the 
employee's  first  distribution  calendar 
year  is  no  longer  reduced  for  a 
distribution  on  April  1  to  satisf\-  the 
minimum  distribution  requirement  for 
the  first  distribution  calendar  year. 
Contributions  made  after  the  calendar 
year  that  are  allocated  as  of  a  date  in  the 
prior  calendar  year  are  no  longer 
required  to  be  added  back.  The  only 
exceptions  are  rollover  amounts,  and 
recharacterized  conversion 
contributions,  that  are  not  in  any 
account  on  December  31  of  a  year. 
These  changes  are  made  to  the  qualified 
plan  rules  as  well  as  IRA  rules  to 
maintain  the  parity  between  the  rules. 

Other  Rules  for  IRAs 

These  final  regulations  retain  the 
general  rule  that  the  rules  applying 
section  401(a)(9)  to  qualified  plans 
apply  also  to  IRAs,  unless  otherwise 


provided.  In  addition  to  retaining  the 
special  rules  for  IRAs  provided  in  the 
2001  proposed  regulations,  these  final 
regulations  provide  a  special  rule  for 
trustee-to-trustee  transfers  between  IRAs 
to  coordinate  with  the  rule  that  allows 
aggregation  of  IRA  distributions. 
Although  the  IRA  to  IR.^  transfer  is  not 
treated  as  a  distribution  for  purposes  of 
section  401(a)(9).  m  light  of  the  fact  that 
the  required  minimum  distribution  with 
respect  to  the  transferor  IR.-^  can  be 
taken  from  any  IR.-\.  the  transferor  lRj\ 
will  be  able  to  transfer  the  entire 
balance  and  will  not  be  required  to 
retain  the  amount  of  the  required 
minimum  distribution  for  the  year. 

Section  4031  b)  Contracts 

These  regulations  retain  the  basic  rule 
in  the  1987  and  2001  proposed 
regulations  that  a  section  403(b)  contract 
is  treated  as  an  individual  retirement 
plan  for  purposes  of  satisf\-ing  the 
required  minimum  distribution  rules. 
Consequently,  the  delegation  of 
authority  to  require  reporting  with 
respect  to  IRAs  also  applies  to  section 
403(b)  contracts.  However,  the  notice 
being  issued  in  conjunction  with  these 
regulations  provides  that  no  reporting  is 
required  at  this  time  with  respect  to 
required  minimum  distributions  from 
section  403(b)  contracts. 

As  requested  in  comments  to  the  1987 
and  the  2001  proposed  regulations, 
these  regulations  provide  that  an 
annuity  provided  with  respect  to  a 
section  403(b)(9)  retirement  income 
account  will  not  fail  to  satisfy  the 
requirements  for  annuity  payment 
under  an  annuity  contract  merely 
because  the  annuity  is  not  provided 
under  a  contract  purchased  from  an 
insurance  company. 

Section  1852(a)  of  TR.^  86  applied 
section  401(a)(9)  to  section  403(b) 
contracts  effective  for  benefits  accruing 
after  December  31.  1986  The  final 
regulations  retain  the  rule  in  the 
proposed  regulations  interpreting  the 
effective  date  of  section  1852(a)  of  TRA 
'86  that  does  not  apply  section  401la){9) 
to  the  undistributed  portion  of  the 
employee's  account  balance  in  a  section 
403(b)  contract  as  of  December  31.  1986 
(the  pre-'87  account  balance).  Further, 
the  final  regulations  clafif\'  that  a 
contract  will  not  lose  the  grandfather  for 
a  pre-'87  account  balance  merely 
because  the  account  balance  is 
transferred  from  one  section  403(b) 
contract  to  another,  provided  the  issuer 
of  the  transferee  contract  satisfies  the 
recordkeeping  requirements  for  the  pre- 
'87  account  balance.  However,  a 
distribution  and  rollover  (including  a 
direct  rollover)  of  an  amount  from  the 
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pre-'87  account  will  cause  that  amount 
to  lose  the  grandfather  treatment. 

Amendment  of  Qualified  Plans 

The  IRS  intends  to  publish 
procedures  in  the  near  future  that  will 
provide  guidance  on  amending  qualified 
plans  to  reflect  these  final  regulations 
under  section  401(aK9). 

Amendment  of  IRAs  and  Effective  Date 

Rev.  Proc.  2002-10  (2002-t  I.R.B. 
401),  provides  guidance  on  when  IRA 
documents  must  be  updated  for  these 
final  regulations  and  for  changes  made 
by  EGTRRA. 

Effective  Date 

The  regulations  apply  for  determining 
required  minimum  distributions  for 
calendar  years  beginning  on  or  after 
January  1.  2003.  For  determining 
required  minimum  distributions  for 
calendar  year  2002,  taxpayers  may  rely 
on  these  final  regulations,  the  2001 
proposed  regulations,  or  the  1987 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  these  regulations  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  following.  The  only  provisions 
requiring  collection  of  information  are 
in  A-2  of  §  1.401(a)(9)-l .  A-4  of 
§  1.401(a)(9)-3.  A-5  and  A-6  of 
§  1.401{a)(9)-4.  and  A-2  of  §  1.403(b)-3. 
The  election  described  in  A-4  of 
§  1.401(a)(9l-3  is  expected  to  be  an 
unusual  occurrence  for  small  entities 
because  few  individuals  with  benefits  in 
retirement  plans  maintained  by  small 
entities  are  likely  to  make  these 
elections.  In  the  case  of  A-2  of 
§  1.401(a)(9)-l  and  A-5  and  A-6  of 
§  1.401(a)(9)-4,  when  determining 
required  minimum  distributions  in 
cases  where  a  plan  participant  wishes  to 
designate  a  trust  as  beneficiary  of  the 
participant's  benefit,  the  reporting 
burden  is  primarily  on  the  plan 
participant,  or  trustee  of  the  trust  named 
as  beneficiary,  to  supply  information 
rather  than  on  the  entity  maintaining 
the  retirement  plan  and  the  fact  that  the 
number  of  participants  per  plan  to 
whom  the  burden  applies  is 
insignificant.  In  A-2  of  1.403(b)-3,  the 
recordkeeping  burden  with  respect  to 
section  403(b)  contracts  under  which 
the  pre-1987  account  balance  must  be 
maintained  only  applies  to  issuers  and 


custodians  of  those  contracts,  which 
generally  are  not  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  (5  U.S.C.  chapter  6)  is  not 
required  for  this  regulation.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notices  of  proposed 
rulemaking  preceding  the  final  rule 
were  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business  and  temporary 
§  1.401  (a){9)-6T  will  be  submitted  to  the 
Chief  Counsel  for  such  comments. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Marjorie  Hoffman  and 
Cathy  A.  Vohs  of  the  Office  of  the 
Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  54 

Excise  taxes,  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  780.5  *  *  * 

§  1.401(a)(9]-l  is  also  issued  under  26 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-2  is  also  issued  under  26 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-3  is  also  issued  under  26 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-4  is  also  issued  under  26 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-5  is  also  issued  under  26 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-6T  is  also  issued  under  26 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-7  is  also  issued  under  26  . 
U.S.C.  401(a)(9). 

§  1.401(a)(9)-8  is  also  issued  under  26 
U.S.C.  401  (a)(fl). 

§  1.401(a)(9)-9  is  also  issued  under  26 
U.S.C.  401(a)(9).  •  *  * 

§  1.403(b)-3  is  also  issued  under  26  U.S.C. 
403(b)(10).  *  *  * 


§  1.408-8  is  also  issued  under  26  U.S.C. 
408(a)(6)  and  (b)(3).  *    *   * 

Par.  2.  Sections  1.401(a)(9)-0  through 
l,401(a)(9)-9  are  added  to  read  as 
follows; 

§  1 .401  (a)(9)-0    Required  minimum 
distributions;  table  of  contents. 

This  table  of  contents  lists  the 
regulations  relating  to  required 
minimum  distributions  under  section 
401(a)(9)  of  the  Internal  Revenue  Code 
as  follows: 

§1.401(a)(9)-0    Required  minimum 

distributions;  table  of  contents. 
§1.401(a)(9)-l     Minimum  distribution 

requirement  in  general. 
§  1.401(a)(9)-2    Distributions  commencing 

during  an  employee's  lifetime. 
§  1.401(a)(9)-3     Death  before  required 

beginning  date. 
§  1.401(a)(9)-4    Determination  of  the 

designated  beneficiary. 
§1.401(a)(9)-5     Required  minimum 

distributions  from  defined  contribution 

plans. 
§1.401(a)(9)-6T    Required  minimum 

distributions  for  defined  benefit  plans 

and  annuity  contracts  (temporary). 
§  1.401(a)(9)-7    Rollovers  and  transfers. 
§1.401(a)(9)-8    Special  rules. 
§  1.401(a)(9)-9     Life  expectancy  and 

distribution  period  tables. 

§1.401(aK9H        Minimum  distribution 
requirement  in  general. 

Q-1.  What  plans  are  subject  to  the 
minimum  distribution  requirement 
under  section  401(a)(9).  this  section, 
and  §§  1.401(a)(9)-2  through 
1.401(a)(9)-9? 

A-1.  Under  section  401(a)(9),  all  stock 
bonus,  pension,  and  profit-sharing  plans 
qualified  under  section  401(a)  and 
annuity  contracts  described  in  section 
403(a]  are  subject  to  required  minimum 
distribution  rules.  See  this  section  emd 
§§1.401(a)(9)-2  through  1.401(a)(9)-9 
for  the  distribution  rules  applicable  to 
these  plans.  Under  section  403(b)(10), 
annuity  contracts  or  custodial  accounts 
described  in  section  403(b)  are  subject 
to  required  minimum  distribution  rules. 
See  §  1.403(b}-3  for  the  distribution 
rules  applicable  to  these  annuity 
contracts  or  custodial  accounts.  Under 
section  408(a)(6)  and  408(b)(3), 
individual  retirement  plans  (including, 
for  some  purposes.  Roth  IRAs  under 
section  408A)  are  subject  to  required 
minimum  distribution  rules.  See 
§  1.408-8  for  the  distribution  rules 
applicable  to  individual  retirement 
plans  and  see  §  1.408A-6  for  the 
distribution  rules  applicable  to  Roth 
IRAs  under  section  408 A,  Under  section 
457(d)(2),  certain  deferred 
compensation  plans  for  employees  of 
tax  exempt  organizations  or  state  and 
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local  government  employees  are  subject 
to  required  minimum  distribution  rules. 

Q-2.  Which  employee  account 
balances  and  benefits  held  under 
qualified  trusts  and  plans  are  subject  to 
the  distribution  rules  of  section 
401(a)(9),  this  section,  and 
§§  1.401(a)(9)-2  through  1.401(a)(9)-9? 

A-2.  (a)  In  general.  The  distribution 
rules  of  section  401(a)(9]  apply  to  all 
account  balances  and  benefits  in 
existence  on  or  after  lanuar\'  1.  1985. 
This  section  and  §§  1.401  (a)(9)-2 
through  1.401(a)(9)-9  apply  for 
purposes  of  determining  required 
minimum  distributions  for  calendar 
vears  beginning  on  or  after  January  1 . 
2003. 

(b)  Beneficiaries.  (1)  The  distribution 
rules  of  this  section  and  §§  1.401(a)(9)- 

2  through  1.401  (a){9)-9  apply  to  account 
balances  and  benefits  held  for  the 
benefit  of  a  beneficiar\'  for  calendar 
years  beginning  on  or  after  January  1 , 
2003.  even  if  the  employee  died  prior  to 
January  1,  2003.  Thus,  in  the  case  of  an 
employee  who  died  prior  to  January  1. 
2003.  the  designated  beneficiar\-  must 
be  redetermined  in  accordance  with  the 
provisions  of  §  1.401(a)(9)-4  and  the 
applicable  distribution  period 
(determined  under  §  1.401  (a)(9)-5  or 
1.401(a)(9)-6T.  whichever  is  applicable) 
must  be  reconstructed  for  purposes  of 
determining  the  amount  required  to  be 
distributed  for  calendar  years  beginning 
on  or  after  January  1.  2003. 

(2)  A  designated  beneficiar>'  that  is 
receiving  payments  under  the  5-year 
rule  of  section  401(a)(9)(B)(ii).  either  by 
affirmative  election  or  default 
provisions,  may,  if  the  plan  so  provides, 
switch  to  using  the  life  expectancy  rule 
of  section  401(a)(9)(B)(iii)  provided  any 
amounts  that  would  have  been  required 
to  be  distributed  under  the  life 
expectancy  rule  of  section 
401(a)(9)(B)(iii)  for  all  distribution 
calendar  years  before  2004  are 
distributed  by  the  earlier  of  December 
31.  2003  or  the  end  of  the  5-year  period 
determined  under  A-2  of  §  1.401(a)(9)- 
3. 

(c)  Trust  documentation.  If  a  trust 
fails  to  meet  the  rule  of  A-5  of 

§  1.401(a)(9)-4  (permitting  the 
beneficiaries  of  the  trust,  and  not  the 
trust  itself,  to  be  treated  as  the 
employee's  designated  beneficiaries) 
solely  because  the  trust  documentation 
was  not  provided  to  the  plan 
administrator  by  October  31  of  the 
calendar  year  following  the  calendar 
year  in  which  the  employee  died,  and 
such  documentation  is  provided  to  the 
plan  administrator  by  October  31.  2003. 
the  beneficiaries  of  the  trust  will  be 
treated  as  designated  beneficiaries  of  the 
employee  under  the  plan  for  purposes  of 


determining  the  distribution  period 
under  section  401(a)(9). 

Q-3.  What  specific  provisions  must  a 
plan  contain  in  order  to  satisf\'  section 
401(a)(9)? 

A-3.  (a)  Required  provisions.  In  order 
to  satisfy'  section  401(a)(9),  the  plan 
must  include  the  provisions  described 
in  this  paragraph  reflecting  section 
401(a)(9).  First,  the  plan  must  generally 
set  forth  the  statutory  rules  of  section 
401(a)(9).  including  the  incidental  death 
benefit  requirement  in  section 
401(a)(9)(G).  Second,  the  plan  must 
provide  that  distributions  will  be  made 
in  accordance  with  this  section  and 
§§  1.401(a)(9)-2  through  1.401(a)(9)-9. 
The  plan  document  must  also  provide 
that  the  provisions  reflecting  section 
401(a)(9)  override  any  distribution 
options  in  the  plan  inconsistent  with 
section  401(a)(9).  The  plan  also  must 
include  any  other  provisions  reflecting 
section  401  (a)(9)  that  are  prescribed  by 
the  Commissioner  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin.  See 
§  601.601(d)(2)(ii){b)  of  this  chapter. 

(b)  Optional  provisions.  The  plan  may 
also  include  written  provisions 
regarding  any  optional  provisions 
governing  plan  distributions  that  do  not 
conflict  with  section  401(a)(9)  and  the 
regulations  thereunder. 

(c)  Absence  of  optional  provisions. 
Plan  distributions  commencing  after  an 
employee's  death  will  be  required  to  be 
made  under  the  default  provision  set 
forth  in  §  1.401(a)(9)-3  for  distributions 
unless  the  plan  document  contains 
optional  provisions  that  override  such 
default  provisions.  Thus,  if  distributions 
have  not  commenced  to  the  employee  at 
the  time  of  the  employee's  death, 
distributions  after  the  death  of  an 
employee  are  to  be  made  automatically 
in  accordance  with  the  default 
provisions  in  A-4(a)  of  M.401(a)(9)-3 
unless  the  plan  either  specifies  in 
accordance  with  A-4(b)  of  §  1.401(a)(9)- 
3  the  method  under  which  distributions 
will  be  made  or  provides  for  elections 
bv  the  employee  (or  beneficiary)  in 
accordance  with  A-4(c)  of  i^  1 ,401  (a)(9)- 
3  and  such  elections  are  made  by  the 
employee  or  beneficiar\'. 

§  1 .401  (a)(9)-2    Distributions  commencing 
during  an  employee's  lifetime. 

Q-1.  In  the  case  of  distributions 
commencing  during  an  employee's 
lifetime,  how  must  the  employee's 
entire  interest  be  distributed  in  order  to 
satisf\^  section  401(a)(9)(A)? 

A-i.  (a)  In  order  to  satisf\'  section 
401(a)(9)(A).  the  entire  interest  of  each 
employee  must  be  distributed  to  such 
employee  not  later  than  the  required 
begiiming  date,  or  must  be  distributed, 


beginning  not  later  than  the  required 
beginning  date,  over  the  life  of  the 
employee  or  joint  lives  of  the  employee 
and  a  designated  beneficiary'  or  over  a 
period  not  extending  beyond  the  life 
expectancy  of  the  employee  or  the  joint 
life  and  last  survivor  expectancy  of  the 
employee  and  the  designated 
beneficiary. 

(b)  Section  401(a)(9)(G)  provides  that 
lifetime  distributions  must  satisf\  the 
incidental  death  benefit  requirements. 

(c)  The  amount  required  to  be 
distributed  for  each  calendar  year  in 
order  to  satisfy'  section  401(a)(9)(A)  and 
(G)  generally  depends  on  whether  a 
distribution  is  in  the  form  uf 
distributions  under  a  defined 
contribution  plan  or  annuity  payments 
under  a  defined  benefit  plan  or  under  an 
annuity  contract.  For  the  method  of 
determining  the  required  minimum 
distribution  in  accordance  with  section 
401(a)(9)(A)  and  (G)  from  an  individual 
account  under  a  defined  contribution 
plan,  see  §  1.401(a)(9)-5  For  the  method 
of  determining  the  required  minimum 
distribution  in  accordance  with  section 
401(a)(9)(A)  and  (G)  in  the  rase  of 
annuity  payments  from  a  defined 
benefit  plan  or  an  annuity  contract,  see 
§1.401(a)(9)-6T. 

Q-2.  For  purposes  of  section 
401(a)(9)(C).  what  does  the  term 
required  beginning  date  mean? 

A-2.  (a)  Except  as  provided  in 
paragraph  (b)  of  this  A-2  with  respect 
to  a  .'i-percent  owner,  as  defined  in 
paragraph  (c)  of  this  A-2.  the  term 
required  beginning  date  means  April  1 
of  the  calendar  year  following  the  later 
of  the  calendar  year  in  which  the 
employee  attains  age  70'  _■  or  the 
calendar  year  in  which  the  employee 
retires  from  employment  with  the 
employer  maintaining  the  plan 

(b)  In  the  case  of  an  employee  who  is 
a  5-percent  owner,  the  term  required 
beginning  date  means  April  1  of  the 
calendar  year  following  the  calendar 
year  in  which  the  employee  attains  age 
70 1/2  . 

(c)  For  purposes  of  section  401(a)(9). 
a  5-percent  owner  is  an  employee  who 
is  a  5-percent  owner  (as  defined  in 
section  416)  with  respect  to  the  plan 
year  ending  in  the  calendar  year  in 
which  the  employee  attains  age  70'  .•. 

(d)  Paragraph  (b)  of  this  A-2  does  not 
apply  in  the  case  of  a  governmental  plan 
(within  the  meaning  of  section  414(d)) 
or  a  church  plan.  For  purposes  of  this 
paragraph,  the  term  church  plan  means 
a  plan  maintained  by  a  church  for 
church  employees,  and  the  term  church 
means  any  church  (as  defined  in  section 
3121(w)(3)(A))  or  qualified  church- 
controlled  organization  (as  defined  in 
section  3121(w)(3)(B)). 
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(e)  A  plan  is  permitted  to  provide  that 
the  required  beginning  date  for  purposes 
of  section  401(a)(9)  for  ail  employees  is 
April  1  of  the  calendar  year  following 
the  calendar  year  in  which  an  employee 
attains  age  70'  j  regardless  of  whether 
the  employee  is  a  5-percent  owner. 

Q-3.  when  does  an  employee  attain 
age  70'^? 

A-3.  An  employee  attains  age  70'  j  as 
of  the  date  six  calendar  months  after  the 
70th  anniversary  of  the  employee's 
birth.  For  example,  if  an  employee's 
date  of  birth  was  lune  30.  1933.' the  70th 
anniversary  of  such  employee's  birth  is 
June  30.  2003.  Such  employee  attains 
age  70'  J  on  December  30.  2003. 
Consequently,  if  the  employee  is  a  5- 
percent  owner  or  retired,  such 
employee's  required  beginning  dale  is 
April  i,  2004.  However,  if  the 
employee's  date  of  birth  was  July  1. 
1933.  the  70th  anniversary  of  such 
employee's  birth  would  be  July  1.  2003. 
Such  employee  would  then  attain  age 
70'.'  on  January  1.  2004  and  such 
employee's  required  beginning  date 
would' be  April  1.  2005. 

Q-4.  Must  distributions  made  before 
the  employee's  required  beginning  date 
satisf>'  section  401(a)(9)? 

A-4.  Lifetime  distributions  made 
before  the  employee's  required 
beginning  date  for  calendar  years  before 
the  employee's  first  distribution 
calendar  year,  as  defined  in  A-l(b)  of 
§  1.401(a)(9)-5.  need  not  be  made  in 
accordance  with  section  401(a)(9). 
However,  if  distributions  commence 
before  the  employee's  required 
beginning  date  under  a  particular 
distribution  option,  such  as  in  the  form 
of  an  annuity,  the  distribution  option 
fails  to  satisfy  section  401(a)(9)  at  the 
time  distributions  commence  if.  under 
terms  of  the  particular  distribution 
option,  distributions  to  be  made  for  the 
employee's  first  distribution  calendar 
year  or  any  subsequent  distribution 
calendar  vear  will  fail  to  satisfy  section 
401(a)(9).' 

C^5.  If  distributions  have  begun  to  an 
employee  during  the  employee's 
lifetime  (in  accordance  with  section 
401(a)(9)(A)(ii)).  how  must  distributions 
be  made  after  an  employee's  death? 

A-5.  Section  401(a)(9')(B)(i)  provides 
that  if  the  distribution  of  the  employee's 
interest  has  begun  in  accordance  with 
section  401(a)(9)(A)(ii)  and  the 
employee  dies  before  his  entire  interest 
has  been  distributed  to  him.  the 
remaining  portion  of  such  interest  must 
be  distributed  at  least  as  rapidly  as 
under  the  distribution  method  being 
used  under  section  401(a)(9)(A)(ii)  as  of 
the  date  of  his  death.  The  amount 
required  to  be  distributed  for  each 
distribution  calendar  year  following  the 


calendar  vear  of  death  generally 
depends  on  whether  a  distribution  is  in 
the  form  of  distributions  from  an 
individual  account  under  a  defined 
contribution  plan  or  annuity  payments 
under  a  defined  benefit  plan.  For  the 
method  of  determining  the  required 
minimum  distribution  in  accordance 
with  section  401(a)(9)(B}(i)  from  an 
individual  account,  see  §  1.401(a)(9)-5. 
In  the  case  of  annuity  payments  from  a 
defined  benefit  plan  or  an  annuity 
contract,  see  §  1.401(a)(9}-6T. 

Q-6.  For  purposes  of  section 
401(a)(9)(B).  when  are  distributions 
considered  to  have  begun  to  the 
emplovee  in  accordance  with  section 
401(a)(9)(A)(ii)? 

A-6.  (a)  General  rule.  Except  as 
otherwise  provided  in  A-10  of 
§  1.401(a)(9)-6T.  distributions  are  not 
treated  as  having  begun  to  the  employee 
in  accordance  with  section 
401(a)(9}(A)(ii)  until  the  employee's 
required  beginning  date,  without  regard 
to  whether  payments  have  been  made 
before  that  date.  Thus,  section 
401(a)(9)(B)(i)  only  applies  if  an 
emplovee  dies  on  or  after  the 
employee's  required  beginning  date.  For 
e.xample.  if  employee  A  retires  in  2003, 
the  calendar  year  A  attains  age  65 '/z, 
and  begins  receiving  installment 
distributions  from  a  profit-sharing  plan 
over  a  period  not  exceeding  the  joint  life 
and  last  survivor  expectancy  of  A  and 
As  spouse,  benefits  are  not  treated  as 
having  begun  in  accordance  with 
section  401(a)(9)(A)(ii)  until  April  1. 
2009  (the  April  1  following  the  calendar 
year  in  which  A  attains  age  70'/2). 
Consequently,  if  A  dies  before  April  1, 
2009  (A's  required  beginning  date), 
distributions  after  A's  death  must  be 
made  in  accordance  with  section 
401(a)(9)(B)(ii)  or  (iii)  and  (iv)  and 
§  1.401(a)(9)-3,  and  not  section 
401(a)(9)(B)(i).  This  is  the  case  wiUiout 
regard  to  whether  the  plan  has 
distributed  the  minimum  distribution 
for  the  first  distribution  calendar  vear 
(as  defined  in  A-l(b)  of  §  1.401  (a)'(9)-5) 
before  As  death. 

(b)  If  a  plan  provides,  in  accordance 
with  A-2(e)  of  this  section,  that  the 
required  beginning  date  for  purposes  of 
section  401(a)(9)  for  all  employees  is 
April  1  of  the  calendar  year  following 
the  calendar  year  in  which  an  employee 
attains  age  70''-,  an  employee  who  dies 
on  or  after  the  required  beginning  date 
determined  under  the  plan  terms  is 
treated  as  dying  after  the  employee's 
distributions  have  begun  for  purposes  of 
this  A-6  even  though  the  employee  dies 
before  the  April  1  following  the 
calendar  year  in  which  the  employee 
retires. 


§  1 .401  (a)(9)-3    Death  before  required 
beginning  date. 

Q-1.  If  an  employee  dies  before  the 
employee's  required  beginning  date, 
how  must  the  employee's  entire  interest 
be  distributed  in  order  to  satisf\'  section 
401(a)(9)? 

A-1.  (a)  Except  as  otherwise  provided 
in  A-10  of  §  1.401(a)(9)-6T.  if  an 
employee  dies  before  the  employee's 
required  beginning  date  (and,  thus, 
before  distributions  are  treated  as 
having  begun  in  accordance  with 
section  401(a)(9)(A)(ii)).  distribution  of 
the  emplovee's  entire  interest  must  be 
made  in  accordance  with  one  of  the 
methods  described  in  section 
401(a){9)(B)(ii)  or  (iii)  and  (iv).  One 
method  (the  5-year  rule  in  section 
401(a)(9)(B)(ii))  requires  that  the  entire 
interest  of  the  employee  be  distributed 
within  5  years  of  the  employee's  death 
regardless  of  who'  or  what  entity 
receives  the  distribution.  Another 
method  (the  life  expectancy  rule  in 
section  401(a)(9)(B)(iii)  and  (iv)} 
requires  that  any  portion  of  an 
employee's  interest  payable  to  (or  for 
the  benefit  of]  a  designated  beneficiary 
be  distributed,  commencing  within  one 
year  of  the  employee's  death,  over  the 
life  of  such  beneficiary  (or  over  a  period 
not  extending  beyond  the  life 
expectancy  of  such  beneficiary).  Section 
401(a)(9)(B)(iv)  provides  special  rules 
where  the  designated  beneficiary  is  the 
surviving  spouse  of  the  employee, 
including  a  special  commencement  date 
for  distributions  under  section 
401(a)(9)(B)(iii)  to  the  surviving  spouse. 

(b)  See  A— 4  of  this  section  for  the 
rules  for  determining  which  of  the 
methods  described  in  paragraph  (a)  of 
this  A-1  applies.  See  A-3  of  this  section 
to  determine  when  distributions  under 
the  exception  to  the  5-year  rule  in 
section  401(a)(9)(B)(iii")  and  (iv)  must 
commence.  See  A-2  of  this  section  to 
determine  when  the  5-year  period  in 
section  401(a)(9)(B)(ii)'ends.  For 
distributions  using  the  life  expectancy 
rule  in  section  401(a)(9)(B)(iii)  and  (iv). 
see  §  1.401(a)(9)-4  in  order  to  determine 
the  designated  beneficiary  under  section 
401(aK9)(B)(iii)  and  (iv).  see 
§  1.401(a)(9]-5  for  the  rules  for 
determining  the  required  minimum 
distribution  under  a  defined 
contribution  plan,  and  see  §  1.401(a)(9)- 
6T  for  required  minimum  distributions 
under  defined  benefit  plans. 

Q-2.  By  when  must  the  employee's 
entire  interest  be  distributed  in  order  to 
satisfy  the  5-year  rule  in  section 
401(aK9)(B){ii)? 

A-2.  In  order  to  satisfy  the  5-year  rule 
in  section  401(a)(9)(B)(ii).  the 
employee's  entire  interest  must  be 
distributed  by  the  end  of  the  calendar 
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year  which  contains  the  fifth 
anniversan'  of  the  date  of  the 
employee's  death.  For  example,  if  an 
employee  dies  on  Januan*  1.  2003.  the 
entire  interest  must  be  distributed  by 
the  end  of  2008.  in  order  to  satisfy  the 
5-year  rule  in  section  401(a)(9)(B)(ii). 

Q-3.  When  are  distributions  required 
to  commence  in  order  to  satisf\'  the  life 
expectancy  rule  in  section 
401(a)(9)(B)(iii)  and  (iv)? 

A-3.  (a)  Nonspouse  benefician'.  In 
order  to  satisfy  the  life  expectancy  rule 
in  section  40l"(a){9](B)(iii).  if  the 
designated  beneficiary  is  not  the 
employee's  surviving  spouse, 
distributions  must  commence  on  or 
before  the  end  of  the  calendar  year 
immediately  following  the  calendar  year 
in  which  the  employee  died.  This  rule 
also  applies  to  the  distribution  of  the 
entire  remaining  benefit  if  another 
individual  is  a  designated  beneficiary  in 
addition  to  the  employee's  surviving 
spouse.  See  A-2  and  A-3  of 
§  1.401(a)(9)-8,  however,  if  the 
employee's  benefit  is  divided  into 
separate  accounts. 

(b)  Spousal  benefician:  In  order  to 
satisfy  the  rule  in  section 
401(aK9)(B)(iii)  and  (iv),  if  the  sole 
designated  beneficiary  is  the  employee's 
surviving  spouse,  distributions  must 
commence  on  or  before  the  later  of — 

(1)  The  end  of  the  calendar  year 
immediately  following  the  calendar  year 
in  which  the  emplo\'ee  died:  and 

(2)  The  end  of  the  calendar  year  in 
which  the  employee  would  have 
attained  age  70 '^2. 

Q— 4.  How  is  it  determined  whether 
the  5-year  rule  in  section  401(a)(9)(B){ii) 
or  the  life  expectancy  rule  in  section 
401(a)(9)(B)(iii)  and  (iv)  applies  to  a 
distribution? 

A— 4.  (a)  No  plan  provision.  If  a  plan 
does  not  adopt  an  optional  provision 
described  in  paragraph  (b)  or  (c)  of  this 
A— 4  specifying  the  method  of 
distribution  after  the  death  of  an 
employee,  distribution  must  be  made  as 
follows: 

(1)  If  the  employee  has  a  designated 
beneficiary,  as  determined  under 

§  1.401(a)(9)-4,  distributions  are  to  be 
made  in  accordance  with  the  life 
expectancy  rule  in  section 
401(a)(9)(B)(iii)  and  (iv). 

(2)  If  the  employee  has  no  designated 
beneficiary,  distributions  are  to  be  made 
in  accordance  with  the  5-year  rule  in 
section  401(a)(9)(B)(ii). 

(b)  Optional  plan  provisions.  A  plan 
may  adopt  a  provision  specifj'ing  either 
that  the  5-year  rule  in  section 
401(a)(9)(B)(ii)  will  apply  to  certain 
distributions  after  the  death  of  an 
employee  even  if  the  employee  has  a 
designated  beneficiary  or  that 


distribution  in  every  case  will  be  made 
in  accordance  with  the  5-year  rule  in 
section  401(a)(9)(B)(ii).  Further,  a  plan 
need  not  have  the  same  method  of 
distribution  for  the  benefits  of  all 
employees  in  order  to  satisfj'  section 
401(a)('9). 

(c)  Elections.  A  plan  may  adopt  a 
provision  that  permits  employees  (or 
beneficiaries)  to  elect  on  an  individual 
basis  whether  the  5-year  rule  in  section 
401(a)(9)(B)(ii)  or  the  life  expectancy 
rule  in  section  401(a)(9)(B)(iii)  and  (iv) 
applies  to  distributions  after  the  death 
of  an  employee  who  has  a  designated 
beneficiary.  Such  an  election  must  be 
made  no  later  than  the  earlier  of  the  end 
of  the  calendar  year  in  which 
distribution  would  be  required  to 
commence  in  order  to  satisfy-  the 
requirements  for  the  life  expectancy  rule 
in  section  401(a)(9)(B)(iii)  and  (iv)  (see 
A-3  of  this  section  for  the  determination 
of  such  calendar  year)  or  the  end  of  the 
calendar  vear  which  contains  the  fifth 
anniversary  of  the  date  of  death  of  the 
employee.  As  of  the  last  date  the 
election  may  be  made,  the  election  must 
be  irrevocable  with  respect  to  the 
beneficiary  (and  all  subsequent 
beneficiaries)  and  must  apply  to  all 
subsequent  calendar  years.  If  a  plan 
provides  for  the  election,  the  plan  may 
also  specify  the  method  of  distribution 
that  applies  if  neither  the  employee  nor 
the  benefician,'  makes  the  election.  If 
neither  the  employee  nor  the  beneficiar\* 
elects  a  method  and  the  plan  does  not 
specify'  which  method  applies, 
distribution  must  be  made  in 
accordance  with  paragraph  (a)  of  this  A- 
4. 

Q-5.  If  the  employees  surviving 
spouse  is  the  employee's  sole 
designated  beneficiary  and  such  spouse 
dies  after  the  employee,  but  before 
distributions  have  begun  to  the 
surviving  spouse  under  section 
401(a)(9)(B)(iii)  and  (iv).  how  is  the 
employee's  interest  to  be  distributed? 

A-5.  Pursuant  to  section 
401(a)(9)(B)(iv)(II),  if  the  surviving 
spouse  is  the  employee's  sole 
designated  beneficiary  and  dies  after  the 
employee,  but  before  distributions  to 
such  spouse  have  begun  under  section 
401(a)(9)(B)(iii)  and  (iv),  the  5-year  rule 
in  section  401(a)(9)(B)(ii)  and  the  life 
expectancy  rule  in  section 
401(a)(9)(B)(iii)  are  to  be  applied  as  if 
the  surviving  spouse  were  the 
employee.  In  applying  this  rule,  the  date 
of  death  of  the  surviving  spouse  shall  be 
substituted  for  the  date  of  death  of  the 
employee.  However,  in  such  case,  the 
rules  in  section  401(a)(9)(B)(iv)  are  not 
available  to  the  surviving  spouse  of  the 
deceased  employee's  surviving  spouse. 


Q-6.  For  purposes  of  section 
401(a)(9)(B)(iv)(II).  when  are 
distributions  considered  to  have  begun 
to  the  sur\-iving  spouse? 

A-6.  Distributions  are  considered  to 
have  begun  to  the  surviving  spouse  of 
an  employee,  for  purposes  of  section 
401(a)(9)('B)(iv)(II).  on  the  date, 
determined  in  accordance  with  A-3  of 
this  section,  on  which  distributions  are 
required  to  commence  to  the  sur\iving 
spouse,  even  though  payments  have 
actually  been  made  before  that  date.  See 
A-1 1  of  U  401(a)(9)-6T  for  a  special 
rule  for  annuities. 

§  1 .401  (a)(9M    Determination  of  the 
designated  beneficiary. 

Q-1.  Who  is  a  designated  beneficiary 
under  section  401(a)(9)(E)? 

A-1.  A  designated  beneficiary  is  an 
individual  who  is  designated  as  a 
beneficiary  under  the  plan.  An 
individual  may  be  designated  as  a 
beneficiary-  under  the  plan  either  by  the 
terms  of  the  plan  or.  if  the  plan  so 
provides,  by  an  affirmative  election  by 
the  employee  (or  the  employee's 
sur\-iving  spouse)  specifying  the 
beneficiary.  A  beneficiary-  designated  as 
such  under  the  plan  is  an  individual 
who  is  entitled  to  a  portion  of  an 
employees  benefit,  contingent  on  the 
employee's  death  or  another  specified 
event.  For  example,  if  a  distribution  is 
in  the  form  of  a  joint  and  survivor 
annuity  over  the  life  of  the  employee 
and  another  individual,  the  plan  does 
not  satisfy-  section  401(a)(9)  unless  such 
other  individual  is  a  designated 
beneficiary  under  the  plan.  A 
designated  beneficiary  need  not  be 
specified  by  name  in  the  plan  or  by  the 
employee  to  the  plan  in  order  to  be  a 
designated  beneficiary  so  long  as  the 
individual  who  is  to  be  the  beneficiary 
is  identifiable  under  the  plan,  The 
members  of  a  class  of  beneficiaries 
capable  of  expansion  or  contraction  will 
be  treated  as  being  identifiable  if  it  is 
possible,  to  identify-  the  class  member 
with  the  shortest  life  expectancy  The 
fact  that  an  employee's  interest  under 
the  plan  passes  to  a  certain  individual 
under  a  will  or  otherwise  under 
applicable  state  law  does  not  make  that 
individual  a  designated  beneficiary 
unless  the  individual  is  designated  as  a 
beneficiary  under  the  plan.  See  A-6  of 
§  1  401(a)(9)-8  for  rules  which  apply  to 
qualified  domestic  relation  orders. 

Q-2.  Must  an  employee  (or  the 
employee's  spouse)  make  an  affirmative 
election  specify-ing  a  beneficiary-  for  a 
person  to  be  a  designated  beneficiary 
under  section  40l(a)(9)(E)'r' 

A-2.  No,  a  designated  beneficiary  is 
an  individual  who  is  designated  as  a 
beneficiary  under  the  plan  whether  or 
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not  the  designation  under  the  plan  was 
made  by  the  employee.  The  choice  of 
beneficiary  is  subject  to  the 
requirements  of  sections  401(a)(ll), 
414(p),  and417. 

Q-3.  May  a  person  other  than  an 
individual  be  considered  to  be  a 
designated  beneficiary  for  purposes  of 
section  401(a)(9)? 

A-3.  No,  only  individuals  may  be 
designated  beneficiaries  for  purposes  of 
section  401(a)(9).  A  person  that  is  not  an 
individual,  such  as  the  employee's 
estate,  may  not  be  a  designated 
beneficiary.  If  a  person  other  than  an 
individual  is  designated  as  a  beneficiary 
of  an  employee's  benefit,  the  employee 
will  be  treated  as  having  no  designated 
beneficiary  for  purposes  of  section 
401(a)(9).  even  if  there  are  also 
individuals  designated  as  beneficiaries. 
However,  see  A-5  of  this  section  for 
special  rules  that  apply  to  trusts  and  A- 
2  and  A-3  of  §  1.401(a)(9}-8  for  rules 
that  apply  to  separate  accounts. 

Q-4.  When  is  the  designated 
beneficiary  determined? 

A-4.  (a)  General  rule.  In  order  to  be 
a  designated  beneficiary,  an  individual 
must  be  a  beneficiary  as  of  the  date  of 
death.  Except  as  provided  in  paragraph 
(b)  and  §  1.401(a)(9)-6T,  the  employee's 
designated  beneficiary  will  be 
determined  based  on  the  beneficiaries 
designated  as  of  the  date  of  death  who 
remain  beneficiaries  as  of  September  30 
of  the  calendar  year  following  the 
calendar  year  of  the  employee's  death. 
Consequently,  except  as  provided  in 
§  1.401(a){9)-6T,  any  person  who  was  a 
beneficiary  as  of  the  date  of  the 
employee's  death,  but  is  not  a 
beneficiary  as  of  that  September  30  (e.g.. 
because  the  person  receives  the  entire 
benefit  to  which  the  person  is  entitled 
before  that  September  30).  is  not  taken 
into  account  in  determining  the 
employee's  designated  beneficiary  for 
purposes  of  determining  the  distribution 
period  for  required  minimum 
distributions  after  the  employee's  death. 
Accordingly,  if  a  person  disclaims 
entitlement  to  the  employee's  benefit, 
pursuant  to  a  disclaimer  that  satisfies 
section  2518  by  that  September  30 
thereby  allowing  other  beneficiaries  to 
receive  the  benefit  in  lieu  of  that  person, 
the  disclaiming  person  is  not  taken  into 
account  in  determining  the  employee's 
designated  beneficiary. 

(o)  Surviving  spouse.  As  provided  in 
A-5  of  §  1.401(a)(9)-3,  if  the  employee's 
spouse  is  the  sole  designated  beneficiary 
as  of  September  30  of  the  calendar  year 
following  the  calendar  year  of  the 
employee's  death,  and  the  surviving 
spouse  dies  after  the  employee  and 
before  the  date  on  which  distributions 
have  begun  to  the  surviving  spouse 


under  section  401(a)(9)(B)(iii)  and  (iv). 
the  rule  in  section  40l(a)(9)(B)(iv)(II) 
will  apply.  Thus,  for  example,  the 
relevant  designated  beneficiary  for 
determining  the  distribution  period  after 
the  death  of  the  surviving  spouse  is  the 
designated  beneficiary  of  the  surviving 
spouse.  Similarly,  such  designated 
beneficiary  will  be  determined  based  on 
the  beneficiaries  designated  as  of  the 
date  of  the  surviving  spouse's  death  and 
who  remain  beneficiaries  as  of 
September  30  of  the  calendar  year 
following  the  calendar  year  of  the 
surviving  spouse's  death.  Further,  if,  as 
of  that  September  30,  there  is  no 
designated  beneficiary  under  the  plan 
with  respect  to  that  surviving  spouse, 
distribution  must  be  made  in 
accordance  with  the  5-year  rule  in 
section  401(a)(9)(B)(ii)  and  A-2  of 
§1.401(a)(9)-3. 

(c)  Deceased  beneficiary.  For 
purposes  of  this  A-4,  an  individual  who 
is  a  beneficiary  as  of  the  date  of  the 
employee's  death  and  dies  prior  to 
September  30  of  the  calendar  year 
following  the  calendar  year  of  the 
employee's  death  without  disclaiming 
continues  to  be  treated  as  a  beneficiary 
as  of  the  September  30  of  the  calendar 
vear  following  the  calendar  year  of  the 
employee's  death  in  determining  the 
employee's  designated  beneficiary  for 
purposes  of  determining  the  distribution 
period  for  required  minimum 
distributions  after  the  employee's  death, 
without  regard  to  the  identity  of  the 
successor  beneficiary  who  is  entitled  to 
distributions  as  the  beneficiary  of  the 
deceased  beneficiary  The  same  rule 
applies  in  the  case  of  distributions  to 
which  A-5  of  §  1.401(a)(9)-3  applies  so 
that,  if  an  individual  is  designated  as  a 
beneficiary  of  an  employee's  surviving 
spouse  as  of  the  spouses  date  of  death 
and  dies  prior  to  September  30  of  the 
year  following  the  year  of  the  surviving 
spouse's  death,  that  individual  will 
continue  to  be  treated  as  a  designated 
beneficiary. 

Q-5.  If  a  trust  is  named  as  a 
beneficiary  of  an  employee,  will  the 
beneficiaries  of  the  trust  with  respect  to 
the  trust's  interest  in  the  employee's 
benefit  be  treated  as  having  been 
designated  as  beneficiaries  of  the 
employee  under  the  plan  for  purposes  of 
determining  the  distribution  period 
under  section  401(a)(9)? 

A-5.  (a)  If  the  requirements  of 
paragraph  (b)  of  this  A-5  are  met  with 
respect  to  a  trust  that  is  named  as  the 
beneficiary  of  an  employee  under  the 
plan,  the  beneficiaries  of  the  trust  (and 
not  the  trust  itself)  will  be  treated  as 
having  been  designated  as  beneficiaries 
of  the  employee  under  the  plan  for 


purposes  of  determining  the  distribution 
period  under  section  401(a)(9). 

(b)  The  requirements  of  this  paragraph 
(b)  are  met  if,  during  any  period  during 
which  required  minimum  distributions 
are  being  determined  by  treating  the 
beneficiaries  of  the  trust  as  designated 
beneficiaries  of  the  employee,  the 
following  requirements  are  met — 

(1)  The  trust  is  a  valid  trust  under 
state  law,  or  would  be  but  for  the  fact 
that  there  is  no  corpus. 

(2)  The  trust  is  irrevocable  or  will,  by 
its  terms,  become  irrevocable  upon  the 
death  of  the  employee. 

(3)  The  beneficiaries  of  the  trust  who 
are  beneficiaries  with  respect  to  the 
trust's  interest  in  the  employee's  benefit 
are  identifiable  within  the  meaning  of 
A-1  of  this  section  from  the  trust 
instrimient. 

(4)  The  documentation  described  in 
A-6  of  this  section  has  been  provided  to 
the  plan  administrator. 

(c)  In  the  case  of  payments  to  a  trust 
having  more  than  one  beneficiary,  see 
A-7  of  §  1.401(a)(9)-5  for  the  rules  for 
determining  the  designated  beneficiary 
whose  life  expectancy  will  be  used  to 
determine  the  distribution  period  and 
A-3  of  this  section  for  the  rules  that 
apply  if  a  person  other  than  an 
individual  is  designated  as  a  beneficiary 
of  an  employee's  benefit.  However,  the 
separate  account  rules  under  A-2  of 

§  1.401(a)(9)-8  are  not  available  to 
beneficiaries  of  a  trust  with  respect  to 
the  trust's  interest  in  the  employee's 
benefit. 

(d)  If  the  beneficicuy  of  the  trust 
named  as  beneficiary  of  the  employee's 
interest  is  another  trust,  the 
beneficiaries  of  the  other  trust  will  be 
treated  as  being  designated  as 
beneficiaries  of  the  first  trust,  and  thus, 
having  been  designated  by  the  employee 
under  the  plan  for  purposes  of 
determining  the  distribution  period 
under  section  401(a)(9)(A)(ii),  provided 
that  the  requirements  of  paragraph  (b)  of 
this  A-5  are  satisfied  with  respect  to 
such  other  trust  in  addition  to  the  trust 
named  as  beneficiary. 

Q-6.  If  a  trust  is  named  as  a 
beneficiary  of  an  employee,  what 
documentation  must  be  provided  to  the 
plan  administrator? 

A-6.  (a)  Required  minimum 
distributions  before  death.  If  an 
employee  designates  a  trust  as  the 
beneficiary  of  his  or  her  entire  benefit 
and  the  employee's  spouse  is  the  sole 
beneficiary  of  the  trust,  in  order  to 
satisfy  the  documentation  requirements 
of  this  A-6  so  that  the  spouse  can  be 
treated  as  the  sole  designated 
beneficiary  of  the  employee's  benefits  (if 
the  other  requirements  of  paragraph  (b) 
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of  A-5  of  this  section  are  satisfied),  the 
employee  must  either — 

(1)  Provide  to  the  plan  administrator 
a  copy  of  the  trust  instrument  and  agree 
that  if  the  trust  instrument  is  amended 
at  any  time  in  the  future,  the  employee 
will,  within  a  reasonable  time,  provide 
to  the  plan  administrator  a  copy  of  each 
such  amendment;  or 

(2)  Provide  to  the  plan  administrator 
a  list  of  all  of  the  beneficiaries  of  the 
trust  (including  contingent  and 
remaindermen  beneficiaries  with  a 
description  of  the  conditions  on  their 
entitlement  sufficient  to  establish  that 
the  spouse  is  the  sole  beneficiary)  for 
purposes  of  section  401(a)(9):  certify 
that,  to  the  best  of  the  employee's 
knowledge,  this  list  is  correct  and 
complete  and  that  the  requirements  of 
paragraph  (b)(1).  (2),  and  (3)  of  A-5  of 
this  section  are  satisfied:  agree  that,  if 
the  trust  instrument  is  amended  at  any 
time  in  the  future,  the  employee  will, 
within  a  reasonable  time,  provide  to  the 
plan  administrator  corrected 
certifications  to  the  extent  that  the 
amendment  changes  any  information 
previously  certified:  and  agree  to 
provide  a  copy  of  the  trust  instrument 
to  the  plan  administrator  upon  demand. 

(b)  Required  minimum  distributions 
after  death.  In  order  to  satisfy  the 
documentation  requirement  of  this  A-6 
for  required  minimum  distributions 
after  the  death  of  the  employee  (or 
spouse  in  a  case  to  which  A-5  of 

§  1.401(a)(9)-3  applies),  by  October  31 
of  the  calendar  year  immediately 
following  the  calendar  year  in  which  the 
employee  died,  the  trustee  of  the  trust 
must  either — 

(1)  Provide  the  plan  administrator 
with  a  final  list  of  all  beneficiaries  of  the 
trust  (including  contingent  and 
remaindermen  beneficiaries  with  a 
description  of  the  conditions  on  their 
entitlement)  as  of  September  30  of  the 
calendar  year  following  the  calendar 
year  of  the  employee's  death:  certif\' 
that,  to  the  best  of  the  trustee's 
knowledge,  this  list  is  correct  and 
complete  and  that  the  requirements  of 
paragraph  (b)(1).  (2),  and  (3)  of  A-5  of 
this  section  are  satisfied:  and  agree  to 
provide  a  copy  of  the  trust  instrument 
to  the  plan  administrator  upon  demand: 
or 

(2)  Provide  the  plan  administrator 
with  a  copy  of  the  actual  trust  document 
for  the  trust  that  is  named  as  a 
beneficiary  of  the  employee  under  the 
plan  as  of  the  employee's  date  of  death. 

(c)  Relief  for  discrepancy  between 
trust  instrument  and  employee 
certifications  or  earlier  trust 
instruments.  (1)  If  required  minimum 
distributions  are  determined  based  on 
the  information  provided  to  the  plan 


administrator  in  certifications  or  trust 
instruments  described  in  paragraph  (a) 
or  (b)  of  this  A-6.  a  plan  will  not  fail 
to  satisfy  section  401(a)(9)  merely 
because  the  actual  terms  of  the  trust 
instrument  are  inconsistent  with  the 
information  in  those  certifications  or 
trust  instruments  previously  provided  to 
the  plan  administrator,  but  only  if  the 
plan  administrator  reasonably  relied  on 
the  information  provided  and  the 
required  minimum  distributions  for 
calendar  years  after  the  calendar  year  in 
which  the  discrepancy  is  discovered  are 
determined  based  on  the  actual  terms  of 
the  trust  instrument. 

(2)  For  purposes  of  determining  the 
amount  of  the  excise  tax  under  section 
4974.  the  required  minimum 
distribution  is  determined  for  any  year 
based  on  the  actual  terms  of  the  trust  in 
effect  during  the  year. 

§  1 .401  (aK9>-5    Required  minimum 
distributions  from  defined  contribution 
plans. 

Q-1.  If  an  employee's  benefit  is  in  the 
form  of  an  individual  account  under  a 
defined  contribution  plan,  what  is  the 
amount  required  to  be  distributed  for 
each  calendar  year? 

A-1.  (a)  General  rule.  If  an  employee's 
accrued  benefit  is  in  the  form  of  an 
individual  account  under  a  defined 
contribution  plan,  the  minimum  amount 
required  to  be  distributed  for  each 
distribution  calendar  year,  as  defined  in 
paragraph  (b)  of  this  A-1.  is  equal  to  the 
quotient  obtained  by  dividing  the 
account  (determined  under  A-3  of  this 
section)  by  the  applicable  distribution 
period  (determined  under  A-4  or  A-5  of 
this  section,  whichever  is  applicable). 
However,  the  required  minimum 
distribution  amount  will  never  exceed 
the  entire  account  balance  on  the  date 
of  the  distribution.  See  A-8  of  this 
section  for  rules  that  apply  if  a  portion 
of  the  employee's  account  is  not  vested. 
Further,  the  minimum  distribution 
required  to  be  distributed  on  or  before 
an  employee's  required  beginning  date 
is  alwavs  determined  under  section 
401(a)(9)(A)(ii)  and  this  A-1  and  not 
section  401(a)(9)(A)(i). 

(b)  Distribution  calendar  year.  A 
calendar  year  for  which  a  minimum 
distribution  is  required  is  a  distribution 
calendar  year.  If  an  employee's  required 
beginning  date  is  April  1  of  the  calendar 
year  following  the  calendar  year  in 
which  the  employee  attains  age  70 V2, 
the  employee's  first  distribution 
calendar  year  is  the  year  the  employee 
attains  age  7OV2.  If  an  employee's 
required  beginning  date  is  April  1  of  the 
calendar  vear  following  the  calendar 
year  in  which  the  employee  retires,  the 
employee's  first  distribution  calendar 


year  is  the  calendar  year  in  which  the 
employee  retires.  In  the  case  of 
distributions  to  be  made  in  accordance 
with  the  life  expectancy  rule  in 
§  1.401(a)(9)-3  and  in  section 
401(a)(9)(B)(iii)  and  (iv).  the  first 
distribution  calendar  year  is  the 
calendar  year  containing  the  date 
described  in  A-3(a)  or  A-3(b)  of 
§  1.401(aH9)-3.  whichever  is  applicable. 

(c)  Time  for  distributions.  The 
distribution  required  to  be  made  on  or 
before  the  employee's  required 
beginning  date  shall  be  treated  as  the 
distribution  required  for  the  employee's 
first  distribution  calendar  year  (as 
defined  in  paragraph  (b)  of  this  A-1). 
The  required  minimum  distribution  for 
other  distribution  calendar  years, 
including  the  required  minimum 
distribution  for  the  distribution  calendar 
year  in  which  the  employee's  required 
beginning  date  occurs,  must  be  made  on 
or  before  the  end  of  that  distribution 
calendar  year. 

(d)  Minimum  distribution  incidental 
benefit  requirement.  If  distributions  of 
an  emplovee's  account  balance  under  a 
defined  contribution  plan  are  made  in 
accordance  with  this  section,  the 
minimum  distribution  incidental  benefit 
requirement  of  section  401(a)(9)(G)  is 
satisfied.  Further,  with  respect  to  the 
retirement  benefits  provided  by  that 
account  balance,  to  the  extent  the 
incidental  benefit  requirement  of 

§1. 401-1  (b)(l)(i)  requires  a  distribution, 
that  requirement  is  deemed  to  be 
satisfied  if  distributions  satisfy  the 
minimum  distribution  incidental  benefit 
requirement  of  section  401(a)(9)(G)  and 
this  section. 

(e)  Annuity  contracts.  Instead  of 
satisf\-ing  this  A-1.  the  minimum 
distribution  requirement  may  be 
satisfied  by  the  purchase  of  an  annuity 
contract  from  an  insurance  companv  in 
accordance  with  A-4  of  §  1.401(a)(9)-6T 
with  the  employee's  entire  individual 
account  If  such  an  annuity  is  purchased 
after  distributions  are  required  to 
commence  (the  required  beginning  date, 
in  the  case  of  distributions  commencing 
before  death,  or  the  date  determined 
under  A-3  of  §  1 .401(a)(9)-3.  in  the  case 
of  distributions  commencing  after 
death),  payments  under  the  annuity 
contract  purchased  will  satisf\-  section 
401(a)(9)  for  distribution  calendar  years 
after  the  calendar  year  of  the  purchase 

if  payments  under  the  annuity  contract 
are  made  in  accordance  with 
§  1.401(a)(9)-6T.  In  such  a  case, 
payments  under  the  annuity  contract 
will  be  treated  as  distributions  from  the 
individual  account  for  purposes  of 
determining  if  the  individual  account 
satisfies  section  401(a)(9)  for  the 
calendar  year  of  the  purchase.  i\n 
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employee  may  also  purchase  an  annuity 
contract  with  a  portion  of  the 
employee's  account  under  the  rules  of 
A-2(a)'{3)of§1.401(a){9)-8. 

Q-2.  If  an  employee's  benefit  is  in  the 
form  of  an  individual  account  and,  in 
any  calendar  year,  the  amount 
distributed  exceeds  the  minimum 
required,  will  credit  be  given  in 
subsequent  calendar  years  for  such 
e.xcess  distribution? 

A-2.  If,  for  any  distribution  calendar 
year,  the  amount  distributed  exceeds  the 
minimum  required,  no  credit  will  be 
given  in  subsequent  calendar  years  for 
such  excess  distribution. 

Q-3.  What  is  the  amount  of  the 
account  of  an  employee  used  for 
determining  the  employee's  required 
minimum  distribution  in  the  case  of  an 
individual  account? 

A-3.  (a)  In  the  case  of  an  individual 
account,  the  benefit  used  in  determining 
the  required  minimum  distribution  for  a 
distribution  calendar  year  is  the  account 
balance  as  of  the  last  valuation  date  in 
the  calendar  year  immediately 
preceding  that  distribution  calendar 
year  (valuation  calendar  year)  adjusted 
in  accordance  with  paragraphs  (b)  and 
(c)  of  this  A-3. 

(b)  The  account  balance  is  increased 
by  the  amount  of  any  contributions  or 
forfeitures  allocated  to  the  account 
balance  as  of  dates  in  the  valuation 
calendar  year  after  the  valuation  date. 
For  this  purpose,  contributions  that  are 
allocated  to  the  account  balance  as  of 
dates  in  the  valuation  calendar  year 
after  the  valuation  date,  but  that  are  not 
actually  made  during  the  valuation 
calendar  year,  are  permitted  to  be 
excluded. 

(c)  The  account  balance  is  decreased 
by  distributions  made  in  the  valuation 
calendar  year  after  the  valuation  date. 

(d)  If  an  amount  is  distributed  by  one 
plan  and  rolled  over  to  another  plan 
(receiving  plan),  A-2  of  §  1.401(a)(9)-7 
provides  additional  rules  for 
determining  the  benefit  and  required 
minimum  distribution  under  the 
receiving  plan.  If  an  amount  is 
transferred  from  one  plan  (transferor 
plan)  to  another  plan  (transferee  plan), 
A-3  and  A^  of  §  1.401  (a)(9)-7  provide 
additional  rules  for  determining  the 
amount  of  the  required  minimum 
distribution  and  the  benefit  under  both 
the  transferor  and  transferee  plans. 

Q— 4.  For  required  minimum 
distributions  during  an  employees 
lifetime,  what  is  the  applicable 
distribution  period? 

A-4.  (a)  General  rule.  Except  as 
provided  in  paragraph  (b)  of  this  A-4, 
the  applicable  distribution  period  for 
required  minimum  distributions  for 
distribution  calendar  years  up  to  and 


including  the  distribution  calendar  year 
that  includes  the  employee's  date  of 
death  is  determined  using  the  Uniform 
Lifetime  Table  in  A-2  of  §  1.401(a)(9)-9 
for  the  employee's  age  as  of  the 
employees  birthday  in  the  relevant 
distribution  calendar  year.  If  an 
employee  dies  on  or  after  the  required 
beginning  date,  the  distribution  period 
applicable  for  calculating  the  amount 
that  must  be  distributed  during  the 
distribution  calendar  year  that  includes 
the  employee's  death  is  determined  as  if 
the  employee  had  lived  throughout  that 
year.  Thus,  a  minimum  required 
distribution,  determined  as  if  the 
employee  had  lived  throughout  that 
year,  is  required  for  the  year  of  the 
employee's  death  and  that  amount  must 
be  distributed  to  a  beneficiary  to  the 
extent  it  has  not  already  been 
distributed  to  the  employee. 

(b)  Spouse  is  sole  beneficiary — (1) 
General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)(2)  of  this  A- 
4,  if  the  sole  designated  beneficiary  of 
an  employee  is  the  employee's  surviving 
spouse,  for  required  minimum 
distributions  during  the  employee's 
lifetime,  the  applicable  distribution 
period  is  the  longer  of  the  distribution 
period  determined  in  accordance  with 
paragraph  (a)  of  this  A-4  or  the  joint  life 
expectancy  of  the  employee  and  spouse 
using  the  employee's  and  spouse's 
attained  ages  as  of  the  employee's  and 
the  spouse's  birthdays  in  the 
distribution  calendar  year.  The  spouse 
is  sole  designated  beneficiary  for 
purposes  of  determining  the  applicable 
distribution  period  for  a  distribution 
calendar  year  during  the  employee's 
lifetime  only  if  the  spouse  is  the  sole 
beneficiary  of  the  employee's  entire 
interest  at  all  times  during  the 
distribution  calendar  year. 

(2)  Change  in  marital  status.  If  the 
employee  and  the  employee's  spouse 
are  married  on  January  1  of  a 
distribution  calendar  year,  but  do  not 
remain  married  throughout  that  year 
(i.e.,  the  employee  or  the  employee's 
spouse  die  or  they  become  divorced 
during  that  year),  the  employee  will  not 
fail  to  have  a  spouse  as  the  employee's 
sole  beneficiary  for  that  year  merely 
because  they  are  not  married  throughout 
that  year.  If  an  employee's  spouse 
predeceases  the  employee,  the  spouse 
will  not  fail  to  be  the  employee's  sole 
beneficiary  for  the  distribution  calendar 
year  that  includes  the  date  of  the 
spouse's  death  solely  because,  for  the 
period  remaining  in  that  year  after  the 
spouse's  death,  someone  other  than  the 
spouse  is  named  as  beneficiary. 
However,  the  change  in  beneficiary  due 
to  the  death  or  divorce  of  the  spouse 
will  be  effective  for  purposes  of 


determining  the  applicable  distribution 
period  under  section  401(a)(9)  in  the 
distribution  calendar  year  following  the 
distribution  calendar  year  that  includes 
the  date  of  the  spouse's  death  or 
divorce. 

Q-5.  For  required  minimum 
distributions  after  an  employee's  death, 
what  is  the  applicable  distribution 
period? 

A-5.  (a)  Death  on  or  after  the 
employee's  required  beginning  date.  If 
an  employee  dies  after  distribution  has 
begun  as  determined  under  A-6  of 
§  1.401(a)(9)-2  (generally  on  or  after  the 
employee's  required  beginning  date),  in 
order  to  satisfv'  section  401(a)(9)(B)(i). 
the  applicable  distribution  period  for 
distribution  calendar  years  after  the 
distribution  calendar  year  containing 
the  employee's  date  of  death  is  either — 

(1)  Ifthe  employee  has  a  designated 
beneficiary  as  of  the  date  determined 
under  A^  of  §  1.401(a)(9)-4,  the  longer 
of— 

(i)  The  remaining  life  expectancy  of 
the  employee's  designated  beneficiary 
determined  in  accordance  with 
paragraph  (c)(1)  or  (2)  of  this  A-5:  and 

(ii)  The  remaining  life  expectancy  of 
the  employee  determined  in  accordance 
with  paragraph  (c)(3)  of  this  A-5;  or 

(2)  Ifthe  employee  does  not  have  a 
designated  beneficiary  as  of  the  date 
determined  under  A-4  of  §  1.401(a)(9)- 

4,  the  remaining  life  expectancy  of  the 
employee  determined  in  accordance 
with  paragraph  (c)(3)  of  this  A-5. 

(b)  Death  before  an  employee's 
required  beginning  date.  If  an  employee 
dies  before  distribution  has  begun,  as 
determined  under  A-5  of  §  1.401(a)(9)- 
2  (generally  before  the  employee's 
required  beginning  date),  in  order  to 
satisfy  section  401(a)(9)(B)(iii)  or  (iv) 
and  the  life  expectancy  rule  described 
in  A-1  of  §  1.401(a){9)'-3,  the  applicable 
distribution  period  for  distribution 
calendar  years  after  the  distribution 
calendar  year  containing  the  employee's 
date  of  death  is  determined  in 
accordance  with  paragraph  (c)  of  this  A- 

5.  See  A-4  of  §  1.401(a)(9)-3  to 
determine  when  the  5-year  rule  in 
section  401(a){9)(B)(ii)  applies  (e.g., 
there  is  no  designated  beneficiary  or  the 
5-year  rule  is  elected  or  specified  by 
plan  provision). 

(c)  Life  expectancy— [1]  Nonspouse 
designated  beneficiary.  Except  as 
otherwise  provided  in  paragraph  (c)(2). 
the  applicable  distribution  period 
measured  by  the  beneficiary's  remeiining 
life  expectancy  is  determined  using  the 
beneficiary's  age  as  of  the  beneficiary's 
birthday  in  the  calendar  year 
immediately  following  the  calendar  year 
of  the  employee's  death.  In  subsequent 
calendar  years,  the  applicable 
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distribution  period  is  reduced  by  one  for 
each  calendar  year  that  has  elapsed  after 
the  calendar  year  immediately  following 
the  calendar  year  of  the  employee's 
death. 

(2)  Spouse  designated  beneficiar\\  If 
the  surviving  spouse  of  the  employee  is 
the  employee's  sole  beneficiary,  the 
applicable  distribution  period  is 
measured  by  the  surviving  spouse's  life 
expectancy  using  the  surviving  spouse's 
birthday  for  each  distribution  calendar 
year  after  the  calendar  year  of  the 
employee  s  death  up  through  the 
calendar  year  of  the  spouse's  death.  For 
calendar  years  after  the  calendar  year  of 
the  spouse's  death,  the  applicable 
distribution  period  is  the  life 
expectancy  of  the  spouse  using  the  age 
of  the  spouse  as  of  the  spouse's  birthday 
in  the  calendar  yeeir  of  the  spouse's 
death,  reduced  by  one  for  each  calendar 
year  that  has  elapsed  after  the  calendar 
year  of  the  spouse's  death. 

(3)  No  designated  beneficiary.  If  the 
emplovee  does  not  have  a  designated 
beneficiary,  the  applicable  distribution 
period  measured  by  the  employee's 
remaining  life  expectancy  is  the  life 
expectancy  of  the  employee  using  the 
age  of  the  employee  as  of  the  employee's 
birthday  in  the  calendar  year  of  the 
employee's  death.  In  subsequent 
calendar  years  the  applicable 
distribution  period  is  reduced  by  one  for 
each  calendar  year  that  has  elapsed  after 
the  calendar  year  of  the  employee's 
death. 

Q-6.  What  life  expectancies  must  be 
used  for  purposes  of  determining 
required  minimum  distributions  under 
section  401(a)(9)? 

A-6.  Life  expectancies  for  purposes  of 
determining  required  minimum 
distributions  under  section  401(a)(9) 
must  be  computed  using  the  Single  Life 
Table  in  A-1  of  §  1.401(a)(9)-9  and  the 
Joint  and  Last  Survivor  Table  in  A-3  of 
§1.401(a)(9)-9. 

Q-7.  If  an  employee  has  more  than 
one  designated  beneficiary',  which 
designated  beneficiar\''s  life  expectancy 
will  be  used  to  determine  the  applicable 
distribution  period? 

A-7.  (a)  General  rule — (1)  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  A-7,  if  more  than  one  individual  is 
designated  as  a  beneficiar\'  with  respect 
to  an  employee  as  of  the  applicable  date 
for  determining  the  designated 
beneficiary  under  A-4  of  §  1.401(a)(9)- 
4.  the  designated  beneficiary  with  the 
shortest  life  expectancy  will  be  the 
designated  beneficiary-  for  purposes  of 
determining  the  applicable  distribution 
period. 

(2)  See  A-3  of  §  1.401(a)(9)-4  for  rules 
that  apply  if  a  person  other  than  an 
individual  is  designated  as  a  beneficiary 


and  see  A-2  and  A-3  of  §  1.401(a)(9)-8 
for  special  rules  that  apply  if  an 
employee's  benefit  under  a  plan  is 
divided  into  separate  accounts  and  the 
beneficiaries  with  respect  to  a  separate 
account  differ  from  the  beneficiaries  of 
another  separate  account. 

(b)  Contingent  beneficiary.  Except  as 
provided  in  paragraph  (c)(1)  of  this  A- 
7.  if  a  beneficiar>''s  entitlement  to  an 
employee's  benefit  after  the  employee's 
death  is  a  contingent  right,  such 
contingent  beneficiary'  is  nevertheless 
considered  to  be  a  beneficiary  for 
purposes  of  determining  whether  a 
person  other  than  an  individual  is 
designated  as  a  beneficiary  (resulting  in 
the  employee  being  treated  as  having  no 
designated  beneficiarv  under  the  rules 
of  A-3  of  §  1.401(a)(9J-4)  and  which 
designated  beneficiary  has  the  shortest 
life  expectancy  under  paragraph  (a)  of 
this  A-7. 

(c)  Successor  benefician' — (1)  A 
person  will  not  be  considered  a 
beneficiary  for  purposes  of  determining 
who  is  the  beneficiary  with  the  shortest 
life  expectancy  under  paragraph  (a)  of 
this  A-7,  or  whether  a  person  who  is 
not  an  individual  is  a  beneficiary, 
merely  because  the  person  could 
become  the  successor  to  the  interest  of 
one  of  the  employee's  beneficiaries  after 
that  beneficiary's  death.  However,  the 
preceding  sentence  does  not  apply  to  a 
person  who  has  any  right  (including  a 
contingent  right)  to  an  employee's 
benefit  beyond  being  a  mere  potential 
successor  to  the  interest  of  one  of  the 
employee's  beneficiaries  upon  that 
beneficiary's  death.  Thus,  for  example, 
if  the  first  beneficiary  has  a  right  to  all 
income  with  respect  to  an  employee's 
individual  account  during  that 
beneficiary's  life  and  a  second 
beneficiary  has  a  right  to  the  principal 
but  only  after  the  death  of  the  first 
income  beneficiary  (any  portion  of  the 
principal  distributed  during  the  life  of 
the  first  income  beneficiary  to  be  held 
in  trust  until  that  first  beneficiary's 
death),  both  beneficiaries  must  be  taken 
into  account  in  determining  the 
beneficiary  with  the  shortest  life 
expectancy  and  whether  only 
individuals  are  beneficiaries. 

(2)  If  the  individual  beneficiary  whose 
life  expectancy  is  being  used  to 
calculate  the  distribution  period  dies 
after  September  30  of  the  calendar  year 
following  the  calendar  year  of  the 
employee's  death,  such  beneficiary's 
remaining  life  expectancy  will  be  used 
to  determine  the  distribution  period 
without  regard  to  the  life  expectancy  of 
the  subsequent  beneficiary. 

(3)  This  paragraph  (c)  is  illustrated  by 
the  following  examples: 


Example  1.  (i)  Employer  M  maintains  a 
defined  contribution  plan,  Plan  X.  Employee 
A,  an  employee  of  M.  died  in  2005  at  the  age 
of  55.  sunived  by  spouse,  B,  who  was  50 
years  old.  Prior  to  A's  death.  M  had 
established  an  account  balance  for  .\  in  Plan 
X.  A's  account  balance  is  invested  only  in 
productive  assets.  A  named  a  testamentary 
trust  (Trust  P)  established  under  A's  will  as 
the  beneficiary  of  all  amounts  payable  from 
A's  account  in  Plan  X  after  As  death.  A  copy 
of  the  Trust  P  and  a  list  of  the  trust 
beneficiaries  were  provided  to  the  plan 
administrator  of  Plan  X  by  October  31  of  the 
calendar  vear  following  the  calendar  year  of 
A's  death.  As  of  the  date  of  As  death,  the 
Trust  P  was  irrevocable  and  was  a  valid  trust 
under  the  laws  of  the  state  of  .^s  domicile. 
.-Ns  account  balance  in  Plan  X  was  includible 
in  A's  gross  estate  under  §  2039. 

(ii)  Under  the  terms  of  Trust  P.  all  trust 
income  is  payable  annually  to  B,  and  no  one 
has  the  power  to  appoint  Trust  P  principal 
to  any  person  other  than  B.  A's  children,  who 
are  all  younger  than  B,  are  the  sole  remainder 
beneficiaries  of  the  Trust  P.  No  other  person 
has  a  beneficial  interest  in  Trust  P  Under  the 
terms  of  the  Trust  P,  B  has  the  power, 
exercisable  annually,  to  compel  the  trustee  to 
withdraw  from  A's  account  balance  in  Plan 
X  an  amount  equal  to  the  income  earned  on 
the  assets  held  in  A's  account  in  Plan  X 
during  the  calendar  year  and  to  distribute 
that  amount  through  Trust  P  to  B.  Plan  X 
contains  no  prohibition  on  withdrawal  from 
.■\'s  account  of  amounts  in  excess  of  the 
annual  required  minimum  distributions 
under  section  401(a)(9).  In  accordance  with 
the  terms  of  Plan  X,  the  trustee  of  Trust  P 
elects,  in  order  to  satisfy  .section  401(a)(9),  to 
receive  annual  required  minimum 
distributions  using  the  life  expectancy  rule  in 
section  401(a)(9)(B)(iii)  for  distributions  over 
a  distribution  period  equal  to  B's  life 
expectancy.  If  B  exert:ises  the  withdrawal 
power,  the  trustee  must  withdraw  from  .\'s 
account  under  Plan  X  the  greater  of  the 
amount  of  income  earned  in  the  account 
during  the  calendar  year  or  the  required      ■* 
minimum  distribution.  However,  under  the 
terms  of  Trust  P.  and  applicable  state  law, 
onlv  the  portion  of  the  Plan  X  distribution 
received  by  the  trustee  equal  to  the  income 
earned  by  ,^s  account  in  Plan  X  is  required 
to  be  distributed  to  B  (along  with  any  other 
trust  income.) 

(iii)  Because  some  amounts  distributed 
from  As  account  in  Plan  X  to  Trust  P  may 
be  accumulated  in  Trust  P  during  Bs  lifetime 
for  the  benefit  of  .^'s  children,  as 
remaindermen  beneficiaries  of  Trust  P.  even 
though  access  to  those  amounts  are  delayed 
until  after  B's  death.  A's  children  are 
beneficiaries  of  A's  account  in  Plan  X  in 
addition  to  B  and  B  is  not  the  sole  designated 
beneficiary  of  As  account.  Thus  the 
designated  beneficiary  used  to  determine  the 
distribution  period  from  As  account  in  Plan 
X  is  the  beneficiary  with  the  shortest  life 
expectancy.  Bs  life  expectancy  is  the  shortest 
of  all  the  potential  beneficiaries  of  the 
testamentary  trust's  intere.st  in  As  account  in 
Plan  X  (including  remainder  beneficiaries). 
Thus,  the  distribution  period  for  purposes  of 
section  401(a)(9)(B)(iii)  is  Bs  life  expectancy. 
Because  B  is  not  the  sole  designated 
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beneficiary  of  the  testamentary  trust's  interest 
in  .\'s  account  in  Plan  X.  the  special  rule  in 
401ia)(9)(B)(iv)  is  not  available  and  the 
annual  required  minimum  distributions  from 
the  account  to  Trust  M  must  begin  no  later 
than  the  end  of  the  calendar  year 
immediately  following  the  calendar  year  of 
.\'s  death. 

Example  2:  (il  The  facts  are  the  same  as 
Example  1  except  that  the  testamentary  trust 
instrument  provides  that  all  amounts 
distributed  from  As  account  in  Plan  X  to  the 
trustee  while  B  is  alive  will  be  paid  directly 
to  B  upon  receipt  by  the  trustee  of  Trust  P. 

(ii)  In  this  case,  B  is  the  sole  designated 
beneficiary  of  A's  account  in  Plan  X  for 
purposes  of  determining  the  designated 
beneficiary  under  section  401(a)(9)(B)(iii)  and 
(iv).  No  amounts  distributed  from  As 
account  in  Plan  X  to  Trust  P  are  accumulated 
in  Trust  P  during  B's  lifetime  for  the  benefit 
of  anv  other  beneficiary.  Therefore,  the 
residuary  beneficiaries  of  Trust  P  are  mere 
potential  successors  to  B's  interest  in  Plan  X. 
Because  B  is  the  sole  beneficiary  of  the 
testamentary  trust's  interest  in  As  account  in 
Plan  X.  the  annual  required  minimum 
distributions  from  A's  account  to  Trust  P 
must  begin  no  later  than  the  end  of  the 
calendar  year  in  which  A  would  have 
attained  age  70 '/2.  rather  than  the  calendar 
year  immediately  following  the  calendar  year 
of  A's  death. 

Q-8.  If  a  portion  of  an  employee's 
individual  account  is  not  vested  as  of 
the  employee's  required  beginning  date, 
how  is  the  determination  of  the  required 
minimum  distribution  affected? 

A-8.  If  the  employee's  benefit  is  in 
the  form  of  an  individual  account,  the 
benefit  used  to  determine  the  required 
minimum  distribution  for  any 
distribution  calendar  year  will  be 
determined  in  accordance  with  A-1  of 
this  section  without  regard  to  whether 
or  not  all  of  the  employee's  benefit  is 
vested.  If  any  portion  of  the  employee's 
benefit  is  not  vested,  distributions  will 
be  treated  as  being  paid  from  the  vested 
portion  of  the  benefit  first.  If,  as  of  the 
end  of  a  distribution  calendar  year  (or 
as  of  the  employee's  required  beginning 
date,  in  the  case  of  the  employee's  first 
distribution  calendar  year),  the  total 
amount  of  the  employee's  vested  benefit 
is  less  than  the  required  minimum 
distribution  for  the  calendar  year,  only 
the  vested  portion,  if  any.  of  the 
employee's  benefit  is  required  to  be 
distributed  by  the  end  of  the  calendar 
year  (or.  if  applicable,  by  the  employee's 
required  beginning  date).  However,  the 
required  minimum  distribution  for  the 
subsequent  distribution  calendar  yecU 
must  be  increased  by  the  sum  of 
amounts  not  distributed  in  prior 
calendar  years  because  the  employee's 
vested  benefit  was  less  than  the  required 
minimum  distribution. 

Q-9.  Which  amounts  distributed  from 
an  individual  account  are  taken  into 
account  in  determining  whether  section 


401(aK9)  is  satisfied  and  which  amounts 
are  not  taken  into  account  in 
determining  whether  section  401(a)(9)  is 
satisfied? 

A-9.  (a)  General  rule.  Except  as 
provided  in  paragraph  (b),  all  amounts 
distributed  from  an  individual  account 
are  distributions  that  are  taken  into 
account  in  determining  whether  section 
401(a)(9)  is  satisfied,  regardless  of 
whether  the  amount  is  includible  in 
income.  Thus,  for  example,  amounts 
that  are  excluded  from  income  as 
recovery  of  investment  in  the  contract 
under  section  72  are  taken  into  account 
for  purposes  of  determining  whether 
section  401(a)(9)  is  satisfied  for  a 
distribution  calendar  year.  Similarly, 
amounts  excluded  from  income  as  net 
unrealized  appreciation  on  employer 
securities  also  are  amounts  distributed 
for  purposes  of  determining  if  section 
401(a)(9)  is  satisfied. 

(b)  Exceptions.  The  following 
amounts  are  not  taken  into  account  in 
determining  whether  the  required 
minimum  amount  has  been  distributed 
for  a  calendar  year: 

(1)  Elective  deferrals  and  employee 
contributions  that,  pursuant  to  §  1.415- 
6(b)(6)(iv),  are  returned  (together  with 
the  income  allocable  to  these  corrective 
distributions)  as  a  result  of  the 
application  of  the  section  415 
limitations. 

(2)  Corrective  distributions  of  excess 
deferrals  as  described  in  §  1.402(g)- 
1(e)(3),  together  with  the  income 
allocable  to  these  distributions. 

(3)  Corrective  distributions  of  excess 
contributions  under  a  qualified  cash  or 
deferred  arrangement  under  section 
401(k)(8)  and  excess  aggregate 
contributions  under  section  401(m)(6), 
together  with  the  income  allocable  to 
these  distributions. 

(4)  Loans  that  are  treated  as  deemed 
distributions  pursuant  to  section  72(p). 

(5)  Dividends  described  in  section 
404(k)  that  are  paid  on  employer 
securities.  (Amounts  paid  to  the  plan 
that,  pursuant  to  section 
404(k)(2)(A)(iii)(II),  are  included  in  the 
account  balance  and  subsequently 
distributed  from  the  account  lose  their 
character  as  dividends.) 

(6)  The  costs  of  life  insurance 
coverage  (P.S.  58  costs). 

(7)  Similar  items  designated  by  the 
Commissioner  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin.  See 
§601.601(d)(2)(ii){b)  of  this  chapter. 


§1.401(aK9)-6T    Required  minimum 
distributions  for  defined  benefit  plans  and 
annuity  contracts  (temporary). 

Q-1.  How  must  distributions  under  a 
defined  benefit  plan  be  paid  in  order  to 
satisfy  section  401(a)(9)? 

A-1.  (a)  General  rules.  In  order  to 
satisfy  section  401(a)(9),  except  as 
otherwise  provided  in  this  A-1. 
distributions  under  a  defined  benefit 
plan  must  be  paid  in  the  form  of 
periodic  annuity  payments  for  the 
employee's  life  (or  the  joint  lives  of  the 
employee  and  beneficiary)  or  over  a 
period  certain  that  does  not  exceed  the 
maximimi  length  of  the  period  certain 
determined  in  accordance  with  A-3  of 
this  section.  The  interval  between 
payments  for  the  annuity  must  be 
uniform  over  the  entire  distribution 
period  and  must  not  exceed  one  year. 
Once  payments  have  commenced  over  a 
period  certain,  the  period  certain  may 
not  be  changed  even  if  the  period 
certain  is  shorter  than  the  maximum 
permitted.  Life  annuity  payments  must 
satisfy  the  minimum  distribution 
incidental  benefit  requirements  of  A-2 
of  this  section.  Except  as  otherwise 
provided  in  A-4(b)  of  this  section,  all 
payments  (life  and  period  certain)  also 
must  either  be  nonincreasing  or  increase 
only  in  accordance  with  one  or  more  of 
the  following; 

(1)  With  an  annual  percentage 
increase  that  does  not  exceed  the  annual 
percentage  increase  in  a  cost-of-living 
index  that  is  based  on  prices  of  all  items 
and  issued  by  the  Bureau  of  Labor 
Statistics; 

(2)  To  the  extent  of  the  reduction  in 
the  amount  of  the  employee's  payments 
to  provide  for  a  survivor  benefit  upon 
death,  but  only  if  the  beneficiary  whose 
life  was  being  used  to  determine  the 
period  described  in  section 
401(a)(9)(A)(ii)  over  which  payments 
were  being  made  dies  or  is  no  longer  the 
employee's  beneficiary  pursuant  to  a 
qualified  domestic  relations  order 
within  the  meaning  of  section  414(p); 

(3)  To  provide  cash  refunds  of 
employee  contributions  upon  the 
employee's  death;  or 

(4)  To  pay  increased  benefits  that 
result  from  a  plan  amendment. 

(b)  Life  annuity  with  period  certain. 
The  annuity  may  be  a  life  annuity  (or 
joint  and  survivor  annuity)  with  a 
period  certain  if  the  life  (or  lives,  if 
applicable)  and  period  certain  each 
meet  the  requirements  of  paragraph  (a) 
of  this  A-1.  For  purposes  of  this  section, 
if  distributions  are  permitted  to  be  made 
over  the  lives  of  the  employee  and  the 
designated  beneficiary,  references  to  a 
life  annuity  include  a  joint  and  survivor 
annuity. 
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(c)  Annuity'  commencement.  (1) 
Annuity  payments  must  commence  on 
or  before  the  employee's  required 
beginning  date  (within  the  meaning  of 
A-2  of  §  1.401(a)(9)-2).  The  first 
payment,  which  must  be  made  on  or 
before  the  employee's  required 
beginning  date,  must  be  the  payment 
which  is  required  for  one  payment 
interval.  The  second  payment  need  not 
be  made  until  the  end  of  the  next 
payment  interval  even  if  that  payment 
interval  ends  in  the  next  calendar  year. 
Similarlv,  in  the  case  of  distributions 
commencing  after  death  in  accordance 
with  section  401(a)(9)(B)(iii)  and  (iv), 
the  first  payment,  which  must  be  made 
on  or  before  the  date  determined  under 
A-3(a)  or  (b)  (whichever  is  applicable) 
of  §  1.401(a)(9)-3.  must  be  the  payment 
which  is  required  for  one  payment 
interval.  Payment  intervals  are  the 
periods  for  which  payments  are 
received,  e.g..  bimonthly,  monthly, 
semi-annually,  or  annually.  All  benefit 
accruals  as  of  the  last  day  of  the  first 
distribution  calendar  year  must  be 
included  in  the  calculation  of  the 
amount  of  annuity  payments  for 
pavment  intervals  ending  on  or  after  the 
employee's  required  beginning  date. 

(2)  This  paragraph  (c)  is  illustrated  by 
the  following  example: 

Example  A  dt'tinnd  benefit  plan  (Plan  X) 
provides  monthly  annuity  payments  of  S.tOO 
for  the  life  of  unmarried  participants  with  a 
10-vear  period  certain.  An  unmarried,  retired 
participant  (A)  in  Plan  X  attains  age  70' .;  in 
2005.  In  order  to  meet  the  requirements  of 
this  paragraph,  the  first  monthly  payment  of 
$500  must  be  made  on  behalf  of  .\  on  or 
before  .^pril  1.  2006,  and  the  payments  must 
continue  to  be  made  in  monthly  payments  of 
S500  thereafter  for  the  life  and  10-year  period 
certain. 

(d)  Lump  sum  distributions.  In  the 
case  of  a  lump  sum  distribution  of  an 
employee's  entire  accrued  benefit 
during  a  distribution  calendar  year,  the 
amount  that  is  the  required  minimum 
distribution  for  the  distribution  calendar 
year  (and  thus  not  eligible  for  rollover 
under  section  402(c))  is  determined 
using  either  the  rule  in  paragraph  (d)(1) 
or  (d)(2)  of  this  A-1. 

(1)  "rhe  portion  of  the  single  sum 
distribution  that  is  a  required  minimum 
distribution  is  determined  by  treating 
the  single  sum  distribution  as  a 
distribution  from  an  individual  account 
plan  and  treating  the  amount  of  the 
single  sum  distribution  as  the 
employee's  account  balance  as  of  the 
end  of  the  relevant  valuation  calendar 
year.  If  the  single  sum  distribution  is 
being  made  in  the  calendar  year 
containing  the  required  beginning  date 
and  the  required  minimum  distribution 
for  the  employee's  first  distribution 


calendar  year  has  not  been  distributed, 
the  portion  of  the  single  sum 
distribution  that  represents  the  required 
minimum  distribution  for  the 
employee's  first  and  second  distribution 
calendar  years  is  not  eligible  for 
rollover. 

(2)  The  portion  of  the  single  sum 
distribution  that  is  a  required  minimum 
distribution  is  permitted  to  be 
determined  by  expressing  the 
employee's  benefit  as  an  annuity  that 
w'ould  satisfy  this  section  with  an 
annuity  starting  date  as  of  the  first  day 
of  the  distribution  calendar  year  for 
which  the  required  minimum 
distribution  is  being  determined,  and 
treating  one  year  of  annuity  payments  as 
the  required  minimum  distribution  for 
that  year,  and  not  eligible  for  rollover. 
If  the  single  sum  distribution  is  being 
made  in  the  calendar  year  containing 
the  required  beginning  date  and  the 
required  minimum  distribution  for  the 
employee's  first  distribution  calendar 
year  has  not  been  made,  the  benefit 
must  be  expressed  as  an  annuity  with  an 
annuity  starting  date  as  of  the  first  day 
of  the  first  distribution  calendar  year 
and  the  payments  for  the  first  tw^o 
calendar  years  would  be  treated  as 
required  minimum  distributions,  and 
not  eligible  for  rollover. 

(e)  Death  benefits.  The  rules 
prohibiting  increasing  payments  under 
an  annuity  apply  to  payments  made 
upon  the  death  of  the  employee.  The 
preceding  sentence  will  not  apply  to  an 
increase  due  to  an  ancillary  death 
benefit  described  in  this  paragraph  (e). 
A  death  benefit  with  respect  to  an 
employee's  benefit  is  an  ancillary  death 
benefit  for  purposes  of  this  A-1  if — 

(1)  It  is  not  paid  as  part  of  the 
employee's  accrued  benefit  or  under  any 
optional  form  of  the  employee's  benefit, 
and 

(2)  The  death  benefit,  together  with 
any  other  potential  payments  with 
respect  to  the  employee's  benefit  that 
may  be  provided  to  a  survivor,  satisfy 
the  incidental  benefit  requirement  of 
§1.401-l(b)(l)(i). 

(f)  Additional  guidance.  Additional 
guidance  regarding  how  distributions 
under  a  defined  benefit  plan  must  be 
paid  in  order  to  satisfy  section  401(a)(9) 
may  be  issued  by  the  Commissioner  in 
revenue  rulings,  notices,  or  other 
guidance  published  in  the  internal 
Revenue  Bulletin.  See 
§601.601(d)(2)(ii)(b)  of  this  chapter. 

Q-2.  How  must  distributions  in  the 
form  of  a  life  (or  joint  and  sur\'ivor) 
annuity  be  made  in  order  to  satisfy  the 
minimum  distribution  incidental  benefit 
(MDIB)  requirement  of  section 
401(a)(9)(G)  and  the  distribution 


component  of  the  incidental  benefit 
requirement  of  §  1.401-l(b)(l}(i)? 

A-2.  (a)  Life  annuity  for  employee  If 
the  employee's  benefit  is  payable  in  the 
form  of  a  life  annuity  for  the  life  of  the 
employee  satisf>ing  section  401(a)(9) 
without  regard  to  the  MDIB 
requirement,  the  MDIB  requirement  of 
section  401(a)(9)(G)  will  be  satisfied. 

(b)  Joint  and  sun-ivor  annuity,  spouse 
beneficiary.  If  the  employee's  sole 
benefician.'.  as  of  the  annuity  starting 
date  for  annuity  payments,  is  the 
employee's  spouse  and  the  distributions 
satisf>'  section  401  (a  1(9)  without  regard 
to  the  MDIB  requirement,  the 
distributions  to  the  employee  will  be 
deemed  to  satisfy  the  MDIB  requirement 
of  section  401(a)(9)(G).  Far  example,  if 
an  employee's  benefit  is  being 
distributed  in  the  form  of  a  joint  and 
survivor  annuity  for  the  lives  of  the 
employee  and  the  employee's  spouse 
and  the  spouse  is  the  sole  beneficiary  of 
the  employee,  the  amount  of  the 
periodic  payment  payable  to  the  spouse 
is  permitted  to  be  100  percent  of  the 
annuity  payment  payable  to  the 
employee  regardless  of  the  difference  in 
the  ages  between  the  employee  and  the 
employee's  spouse.  The  amount  of  the 
annuity  payments  must  satisf\'  A-1  of 
this  section  (or  A-4  of  this  section,  if 
applicable). 

(c)  Joint  and  survivor  annuity, 
nonspouse  benefician,' — (1)  Explanation 
of  rule.  If  distributions  commence  under 
a  distribution  option  that  is  in  the  form 
of  a  joint  and  survivor  annuity  for  the 
joint  lives  of  the  employee  and  a 
beneficiar>'  other  than  the  employee's 
spouse,  the  minimum  distribution 
incidental  benefit  requirement  will  not 
be  satisfied  as  of  the  date  distributions 
commence  unless  the  distribution 
option  provides  that  annuity  payments 
to  be  made  to  the  employee  on  and  after 
the  employee's  required  beginning  date 
will  satisfy-  the  conditions  of  this 
paragraph  (c).  The  periodic  annuity 
payment  payable  to  the  surxivor  must 
not  at  any  time  on  and  after  the 
employee's  required  beginning  date 
exceed  the  applicable  percentage  of  the 
annuity  payment  payable  to  the 
employee  using  the  table  in  paragraph 
(c)(2)  of  this  A-2.  The  applicable 
percentage  is  based  on  the  excess  of  the 
age  of  the  employee  on  the  employee's 
birthday  in  a  calendar  year  over  the  age 
of  the  beneficiar\-  as  of  the  beneficiar>''s 
birthday  in  that  calendar  year. 
Additionally,  the  amount  of  the  annuity 
payments  must  satisfy  A-1  of  this 
section  (or  A-4  of  this  section,  if 
applicable).  In  the  case  of  an  annuity 
which  provides  for  increasing 
payments,  the  requirement  of  this 
paragraph  (c)  will  be  satisfied  if  the 
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increase  is  determined  in  the  same 
manner  for  the  employee  and  the 
beneficiarv. 
(2)  Table. 


Excess  of  age  of  employee 
over  age  of  beneficiary 

Applicable 
percentage 

10  years  or  less 

11                          

100 
96 

12       

93 

13                      

90 

14           

87 

15               

84 

16             

82 

17 

79 

18       

77 

19    

75 

20       

73 

21       

72 

22                   

70 

23 .:... 

68 

24                   

67 

25        

66 

26      

64 

27                 

63 

28    

62 

29 

30         

61 
60 

59 

32     

59 

58 

34      

57 

56 

36  _ 

56 
55 

38        

55 

54 

40         

54 

53 

42          

53 

44  and  greater 

53 
52 

(3)  Example.  This  paragraph  (c)  is 
illustrated  by  the  following  example: 

Example.  Di.stributions  commence  on 
[anuary  1.  2003  to  an  employee  (Z).  born 
March  1,  1Q37,  after  retirement  at  age  65.  Z's 
daughter  (Y).  born  February  .5.  1967.  is  Z's 
beneficiarv.  The  distributions  are  in  the  form 
of  a  joint  and  survivor  annuity  for  the  lives 
of  Z  and  Y  with  payments  of  S500  a  month 
to  Z  and  upon  Z's  death  of  S.500  a  month  to 
\.  i.e..  the  projected  monthly  payment  to  Y 
is  100  percent  of  the  monthly  amount 
payable  to  Z.  There  is  no  provi.sion  under  the 
option  for  a  change  in  the  projected 
pavments  to  \.  and  corresponding  increase  to 
Z,  as  of  April  1.  2008,  Z's  required  beginning 
date.  .\c.cordJngly.  imder  .^-10of  this 
section,  compliance  with  the  rules  of  this 
section  is  determined  as  of  the  annuity 
starting  date.  Consequently,  as  of  [anuary  1, 
2003  (the  annuity  starting  date)  the  plan  does 
not  satisfy  the  MUIB  requirement  because,  as 
of  such  date,  the  distribution  option  provides 
that,  as  of  Z's  required  beginning  date,  the 
monthly  payment  to  "i'  upon  Z's  death  will 
exc:eed  RO  percent  of  Z's  monthly  payment 
(the  maximum  percentage  for  a  difference  of 
ages  of  30  years). 

(d)  Period  certain  and  annuity- 
features.  If  a  distribution  form  includes 


a  life  annuity  and  a  period  certain,  the 
amount  of  the  annuity  payments 
payable  to  the  beneficiary  need  not  be 
reduced  during  the  period  certain,  but 
in  the  case  of  a  joint  and  survivor 
annuity  with  a  period  certain,  the 
amount  of  the  annuity  payments 
pavable  to  the  beneficiary  must  satisfy 
paragraph  (c)  of  this  A-2  after  the 
expiration  of  the  period  certain. 

(e)  Deemed  satisfaction  of  incidental 
benefit  rule.  Except  in  the  case  of 
distributions  with  respect  to  an 
employee's  benefit  that  include  an 
ancillary  death  benefit  described  in 
paragraph  A-l(e)  of  this  section,  to  the 
extent  the  incidental  benefit 
requirement  of  §  1.401-l(b)(l)(i) 
requires  a  distribution,  that  requirement 
is  deemed  to  be  satisfied  if  distributions 
satisfy  the  minimum  distribution 
incidental  benefit  requirement  of  this 
A-2,  If  the  employee's  benefits  include 
an  ancillary  death  benefit  described  in 
paragraph  A-l(e)  of  this  section,  the 
benefits  must  be  distributed  in 
accordance  with  the  incidental  benefit 
requirement  described  in  §  1.401- 
l(b)(l)(i)  and  must  also  satisfy  the 
minimum  distribution  incidental  benefit 
requirement  of  this  A-2. 

Q-3.  How  long  is  a  period  certain 
under  a  defined  benefit  plan  permitted 
to  extend? 

A-3.  (a)  Distributions  commencing 
during  the  employee 's  life.  The  period 
certain  for  any  annuity  distributions 
commencing  during  the  life  of  the 
employee  with  an  annuity  starting  date 
on  or  after  the  employee's  required 
beginning  date  generally  is  not 
permitted  to  exceed  the  applicable 
distribution  period  for  the  employee 
(determined  in  accordance  with  the 
Uniform  Lifetime  Table  in  A-2  of 
§  1 .401(a)(9)-9)  for  the  calendar  year 
that  contains  the  annuity  starting  date. 
See  A- 10  for  the  rule  for  annuity 
payments  with  an  annuity  starting  date 
before  the  required  beginning  date. 
However,  if  the  employee's  sole 
beneficiary  is  the  employee's  spouse 
and  the  annuity  provides  only  a  period 
certain  and  no  life  annuity,  the  period 
certain  is  permitted  to  be  as  long  as  the 
joint  life  and  last  survivor  expectancy  of 
the  employee  and  the  employee's 
spouse,  if  longer  than  the  applicable 
distribution  period  for  the  employee. 

(b)  Distributions  commencing  after 
the  employee's  death.  (1)  If  annuity 
distributions  commence  after  the  death 
of  the  employee  under  the  life 
expectancy  rule  (under  section 
401(a)(9)(B)(iii)  or  (iv)).  the  period 
certain  for  any  distributions 
commencing  after  death  cannot  exceed 
the  applicable  distribution  period 
determined  under  A-5(b)  of 


§  1.401(aK9)-5  for  the  distribution 
calendar  year  that  contains  the  annuity 
starting  date. 

(2)  If  the  annuity  starting  date  is  in  a 
calendar  year  before  the  first 
distribution  calendar  year,  the  period 
certain  may  not  exceed  the  life 
expectancy  of  the  designated  beneficiary 
using  the  beneficiary's  age  in  the  year 
that  contains  the  annuity  starting  date. 

Q— 4.  Will  a  plan  fail  to  satisfv'  section 
401(a)(9)  merely  because  distributions 
are  made  from  an  annuity  contract 
which  is  purchased  from  an  insurance 
company? 

A— 4.  (a)  General  rule.  A  plan  will  not 
fail  to  satisfy  section  401(a)(9)  merely 
because  distributions  are  made  from  an 
annuity  contract  which  is  purchased 
with  the  employee's  benefit  by  the  plan 
from  an  insurance  company,  as  long  as 
the  payments  satisfv'  the  requirements  of 
this  section.  If  the  annuity  contract  is 
purchased  after  the  required  beginning 
date,  the  first  payment  interval  must 
begin  on  or  before  the  purchase  date  and 
the  payment  required  for  one  payment 
inter\-al  must  be  made  no  later  than  the 
end  of  such  payment  interval.  If  the 
pavments  actually  made  under  the 
annuity  contract  do  not  meet  the 
requirements  of  section  401(a)(9),  the 
plan  fails  to  satisfy-  section  401(a)(9). 

(b)  Permitted  increases.  In  the  case  of 
an  annuity  contract  purchased  from  an 
insurance  company  with  an  employee's 
account  balance  under  a  defined 
contribution  plan  or  under  a  section 
403(a)  annuity  plan,  if  the  total  future 
expected  payments  (determined  in 
accordance  with  paragraph  (c)(3)  of  this 
A-4)  exceed  the  account  value  being 
annuitized,  the  payments  under  the 
annuity  will  not  fail  to  satisfy  the 
nonincreasing  payment  requirement  in 
A-l(a)  of  this  section  merely  because 
the  payments  are  increased  in 
accordance  with  one  or  more  of  the 
following — 

(1)  By  a  constant  percentage,  applied 
not  less  frequently  than  annually; 

(2)  To  provide  a  payment  upon  the 
death  of  the  employee  equal  to  the 
excess  of  the  account  value  being 
annuitized  over  the  total  of  payments 
before  the  death  of  the  employee. 

(3)  As  a  result  of  dividend  payments 
or  other  payments  that  result  from 
actuarial  gains,  but  only  if  actuarial  gain 
is  measured  no  less  frequently  than 
annually  and  the  resulting  dividend 
payments  or  other  payments  are  either 
paid  no  later  than  the  year  following  the 
year  for  which  the  actuarial  experience 
is  measured  or  paid  in  the  same  form  as 
the  payment  of  the  annuity  over  the 
remaining  period  of  the  annuity 
(beginning  no  later  than  the  year 
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following  the  year  for  which  the 
actuarial  experience  is  measured); 

(4)  As  a  final  payment  under  the 
annuity  contract,  but  only  if  the 
payment  does  not  exceed  the  total 
future  expected  payments  as  of  the  date 
of  the  payment;  or 

(5)  As  a  partial  distribution  under  the 
contract,  but  only  if  the  contract 
provides  for  a  final  payment  as  of  the 
date  of  partial  distribution  that  satisfies 
paragraph  (b)(4)  of  this  A-4  and  the 
future  payments  under  the  contract  are 
reduced  by  multiplying  the  otherwise 
applicable  future  payments  by  a 
fraction,  the  numerator  of  which  is  the 
excess  of  that  final  payment  over  the 
amount  of  the  partial  distribution  and 
the  denominator  of  which  is  the  amount 
of  that  final  payment.  For  the  purpose 
of  determining  this  ratio,  the 
denominator  is  reduced  by  the  amount 
of  anv  regularly  scheduled  payment  due 
on  the  date  of  the  partial  distribution. 

(c)  Definitions.  For  purposes  of  this 
A-4,  the  following  definitions  apply — 

(1)  Account  value  being  annuitized 
means  the  value  of  the  employee's 
entire  interest  (within  the  meaning  of 
A-12  of  this  section)  being  annuitized 
(valued  as  of  the  date  annuity  payments 
commence)  or,  in  the  case  of  a  defined 
contribution  plan,  the. value  of  the 
employee's  account  balance  used  to 
purchase  an  immediate  annuity  under 
the  contract. 

(2)  Actuarial  gain  means  the 
difference  between  the  actuarial 
assumptions  used  in  pricing  (i.e., 
investment  return,  mortality,  expense, 
and  other  similar  assumptions)  and  the 
actual  experience  with  respect  to  those 
assumptions.  Actuarial  gain  also 
includes  differences  between  the 
actuarial  assumptions  used  in  pricing 
when  an  annuity  was  purchased  and 
actuarial  assumptions  used  in  pricing 
annuities  at  the  time  the  actuarial  gain 
is  determined. 

(3)  Total  future  expected  payments 
means  the  total  future  payments  to  be 
made  under  the  annuity  contract  as  of 
the  date  of  the  determination,  calculated 
using  the  Single  Life  Table  in  A-1  of 

§  1.401(a)(9)-9  (or.  if  applicable,  the 
Joint  and  Last  Survivor  Table  in  A-3  of 
in  §  1.401(a)(9)-9)  for  annuitants  who 
are  still  alive,  without  regard  to  any 
increases  in  annuity  payments  after  the 
date  of  deteiTnination.  and  taking  into 
account  any  remaining  period  certain. 

(d)  Examples.  This  A-4  is  illustrated 
by  the  following  examples: 

Example  1.  A  participant  (Zl)  in  defined 
contribution  plan  X  attains  age  70  on  March 
5.  2005.  and  thus,  attains  age  70'  .=  in  2005. 
Zl  elects  to  purchase  annuity  Contract  Yl 
from  Insurance  Company  W  in  2005. 
Contract  Yl  is  a  life  annuity  contract  with  a 


10-year  period  certain.  Contract  Yl  provides 
for  an  initial  annual  payment  calculated  with 
an  assumed  interest  rate  (AIK)  of  3  percent. 
Subsequent  payments  are  determined  by 
multiplying  the  prior  year's  payment  by  a 
fraction  the  numerator  of  which  is  1  plus  the 
ailual  return  on  the  separate  account  assets 
underh  ing  Contract  Yl  since  the  preceding 
payment  and  the  denominator  of  which  is  1 
plus  the  AIR  during  ihal  period.  The  value 
of  Zl  s  account  balance  in  Plan  X  at  the  time 
of  purchase  is  S105.000.  and  the  purchase 
price  of  Contract  Yl  is  5105,000.  Contract  Yl 
provides  Zl  with  an  initial  payment  of 
S7.200  at  the  time  of  purchase  in  2005.  The 
total  future  expe(  ted  payments  to  Zl  under 
Contract  Yl  are  .S122.400.  calculated  as  the 
initial  payment  ot  $7,200  multiplied  by  the 
age  70  life  expextancy  of  17.  Because  the  total 
future  expected  payments  on  the  purchase 
date  exceed  the  account  value  used  to 
purchase  Contract  Yl  and  payments  may 
only  incTease  as  a  result  of  actuarial  gain. 
with  su(  h  increases,  beginning  no  later  than 
the  next  \ear.  paid  in  the  same  form  as  the 
payment  of  the  annuity  over  the  remaining 
period  of  the  annuity,  distributions  received 
bv  Zl  from  Contract  Yl  meet  the 
requirements  under  paragraph  (b)(3)  of  this 
A-4. 

Example  2.  \  participant  (Z2)  in  defined 
contribution  plan  X  attains  age  70  on  May  1, 
2005.  and  thus  attains  age  70'-  in  2005.  Z2 
elects  to  purchase  annuity  Contract  Y2  from 
Insurance  Company  W  in  2005.  Contract  Y2 
is  a  participating  life  annuity  contract  with 
a  10-year  period  certain.  Contract  Y2 
pru\  ides  for  level  annual  payments  with 
di\  idends  paid  in  a  lump  sum  in  the  year 
after  the  \ear  tor  which  the  actuarial 
experience  is  measured  or  paid  out  levelly 
beginning  in  the  \ear  after  the  year  for  which 
the  ac  tuarial  gain  is  measured  over  the 
rem.aining  lifetime  and  period  f;ertain.  i.e.. 
the  period  certain  ends  at  the  same  time  as 
the  original  period  certain.  Dividends  are 
determined  annually  b\  the  Board  of 
Uirec  tnrs  of  Companx'  VV  based  upon  a 
comparison  of  acUial  actuarial  experience  to 
expec:ted  actuarial  experience  in  the  past 
vear.  The  value  of  Z2's  ac:count  balance  in 
Plan  X  at  the  time  of  purchase  is  S265.000. 
and  the  purchase  price  of  Contract  Y2  is 
5205.000.  Contract  Y2  provides  Z2  with  an 
initial  payment  of  SUi.OOO  in  2005.  The  total 
future  expected  payments  lo  Z2  under 
C'ontract  Y2  are  calculated  as  the  annual 
initial  payment  of  S16.U00  multiplied  by  the 
age  70  life  expectancy  of  17  for  a  total  of 
5272.000.  Because  the  total  future  expected 
[)a\ments  on  the  pure  hase  date  exceeds  the 
a(  (  ount  \alue  used  to  purchase  Contract  Y2 
and  payments  ma\  anl\  ini:rease  as  a  result 
o!  actuarial  gain,  with  such  inc;reases, 
beginning  no  later  than  the  next  year,  paid 
in  the  same  form  as  the  payment  of  the 
annuity  over  the  remaining  period  ot  the 
annuity,  distributions  received  by  Z2  from 
Contract  \2  meet  the  requirements  under 
paragraph  (h)(3)  of  this  .■\-4. 

Example  J.  The  tacts  are  the  same  as  in 
Exani/jle  2  exc  ept  that  the  annuity  provides 
a  dividend  ac:cumulation  option  under  which, 
Z2  may  defer  receipt  of  the  dividends  to  a 
time  selected  by  Z2.  Because  the  dividend 
accumulation  option  pt?rmits  dividends  to  be 


paid  later  than  the  end  of  the  year  following 
the  year  for  which  the  actuarial  experience  is 
measured  or  as  a  stream  of  payments  that 
only  increase  as  a  result  of  actuarial  gain, 
with  such  increases  beginning  no  later  than 
the  next  year,  paid  in  the  same  form  as  the 
payment  of  the  annuity  over  the  remaining 
period  of  the  annuity  in  Example  2.  the 
dividend  accumulation  option  does  not  meet 
the  requirements  of  paragraph  (b)(3)  ol  this 
A-4.  Neither  does  the  dividend  accumulation 
option  fit  within  any  of  the  other  increases 
desc:ribed  in  paragraph  (b)  of  this  \-A. 
Accordingly,  the  dividend  accumulation 
option  causes  the  contract,  and  consequently 
any  distributions  from  the  conlrac:!.  to  fail  lo 
meet  the  requirements  of  this  A-4  and  thus 
fail  to  satisfy  the  requirements  of  section 
401(a)(9). 

Example  4.  The  facts  are  the  same  as  in 
Example  2  except  that  the  annuity  provides 
an  option  under  which  actuarial  gain  under 
the  contract  is  used  lo  provide  additional 
death  benefit  protection  for  Z2.  Because  this 
option  permits  payments  as  a  result  of 
ac:luarial  gain  to  be  paid  later  than  the  end 
of  the  year  following  the  >  ear  for  which  the 
ac:tuarial  experience  is  measured  or  as  a 
stream  of  payments  that  only  increase  as  a 
result  of  ac:tuarial  gain,  with  such  increases 
beginning  no  later  than  the  next  year,  paid 
in  the  same  form  as  the  payment  of  the 
annuity  over  the  remaining  period  of  the 
annuity  in  Example  2.  the  option  does  not 
meet  the  requirements  of  paragraph  (b)(3)  ol 
this  .^-4.  Neither  does  the  option  fit  within 
any  of  the  other  increases  described  in 
paragraph  (b)  of  this  A-4.  Accordingly,  the 
addition  of  the  option  causes  the  contract, 
and  consequently  any  distributions  from  the 
contract,  to  fail  to  meet  the  requirements  of 
this  A-4  and  thus  fail  to  satisfy  the 
requirements  of  section  401(a)(9). 

Example  5.  A  participant  (Z3)  in  defined 
contribution  plan  X  attains  age  70'  .•  in  2005 
Z3  elects  to  purchase  annuity  contract  Y3 
from  Insurance  Company  W.  Contract  Y3  is 
a  life  annuity  contract  with  a  20-year  period 
c:ertain  (which  does  not  exceed  the  maximum 
period  certain  permitted  under  .•\-3(a)  of  this 
section)  with  fixed  annual  payments 
increasing  3  percent  each  year.  The  value  of 
Z3's  account  balance  in  Plan  X  at  the  lime 
of  purchase  is  Si  10,000,  and  the  purcha.se 
pric:e  of  Contract  Y3  is  51 10.000.  Contract  Y3 
provides  Z3  with  an  initial  pavment  of 
56,000  at  the  time  of  purchase  in  2005.  The 
total  future  expected  payments  to  Z3  under 
Contract  Y3  are  5120,000.  c:alc:ulated  as  the 
initial  annual  payment  of  56,000  multiplied 
by  the  period  certain  of  20  \'ears.  Because  the 
total  future  expected  payments  on  the 
purchase  date  exceed  the  acc:ounl  value  used 
lo  purchase  Contract  Y3  and  payments  only 
increase  as  a  constant  percentage  applied  not 
less  frequently  than  annually,  distributions 
received  by  Z3  from  Contract  Y3  meet  the 
requirements  under  paragraph  (b)(1)  of  this 
A^. 

Example  6.  The  facts  are  the  same  as  in 
Example  5  except  that  the  initial  payment  is 
S5.400  and  the  annual  rate  of  increase  is  4 
percent.  In  this  example,  the  total  future 
expected  payments  are  5108.000.  calculated 
as  the  initial  payment  of  55.400  multiplied 
by  the  period  certain  of  20  years.  Because  the 
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total  future  expected  payments  are  less  than 
the  account  value  of  SllO.OOO  used  to 
purchase  Contract  Yl.  distributions  received 
bv  Z.3  do  not  meet  the  requirements 
underparagraph  (b)  of  this  .^-4  and  thus  fail 
to  meet  the  requirements  of  section  401(a)(9). 
Example  7  (i)  \  participant  (Z4)  in  defined 
contribution  Plan  X  attains  age  78  in  200.5. 
Z4  elects  to  purchase  Contract  Y4  from 
Insurance  Company  \V.  Contract  Y4  provides 
for  fixed  annual  payments  for  20  years 
(which  does  not  exceed  the  maximum  period 
certain  permitted  under  ,A-,3(a)  of  this 
section)  and  provides  that,  on  any  payment 
date,  before  receiving  his  payment  due  on 
that  date.  Z4  may  cancel  Contract  Y4  and 
receive  as  a  final  payment  an  amount  equal 
to  his  remaining  payments  discounted  with 
interest  at  4  percent.  The  value  of  Z4s 
ac:count  balance  in  Plan  X  at  the  lime  of 
purchase  is  S500.000.  and  the  purchase  price 
uf  Contract  Y4  is  S500.000.  Contract  Y4 
provides  Z4  with  an  initial  payment  in  2005 
of  S35.376. 

(ii)  Under  Contract  Y4.  the  amount  that  Z4 
could  receive  upon  cancellation  of  Contract 
Y4  as  a  final  payment,  for  all  possible 
cancellation  dates,  will  always  be  less  than 
the  total  future  expected  payments  on  such 
cancellation  date  This  is  so  because  the  total 
future  expected  payments  on  any  such 
cancellation  date  is  equal  to  the  remaining 
pavments  on  such  dale,  not  discounted,  an 
amount  always  greater  than  the  final 
pavment  amount  of  these  same  remaining 
pavments.  discounted  at  4  percent. 

(iii)  The  total  future  expected  payments  to 
Z4  under  Y4  are  S707.520,  calculated  as  the 
annualized  initial  payment  of  $.3,5.376 
multiplied  by  the  period  certain  of  20  years. 
Because  the  total  future  expected  payments 
on  the  purchase  date  exceed  the  account 
value  used  to  purchase  Contract  Y4  and  it  is 
not  possible  for  a  final  payment  under 
Contract  Y4  to  ever  exceed  the  total  future 
expected  pavments  on  the  day  of  such  final 
payment,  distributions  received  by  Z4  under 
Contract  Y4  meet  the  requirements  under 
paragraph  (b)(4)  of  this  A-4. 

(iv)  As  an  illustration  of  the  above,  if 
Participant  Z4  were  to  elect  to  cancel 
Contract  Y4  on  the  day  he  was  due  to  receive 
his  eleventh  payment,  his  contractual  final 
payment  would  be  5298,408  (including  the 
$35,376  he  was  due  to  receive  on  that  day) 
which  is  less  than  his  total  future  expected 
pavments  on  that  date  ($353,760).  These 
amounts  are  determined  as  follows.  On  the 
dav  Z4  was  to  receive  his  eleventh  payment. 
Z4  was  entitled  to  receive  ten  future 
payments  of  S35.376  (including  the  payment 
he  was  due  to  receive  on  that  day).  The 
discounted  value  of  an  annuity  of  ten 
pavments  of  $35,376.  with  the  first  payment 
due  on  the  date  of  the  calculation  of  the 
discounted  value,  and  a  discount  rate  of  4 
percent,  is  $298,408.  The  product  of  the 
payment  amount  of  $35,376  multiplied  by 
10,  the  number  of  future  payments  to  which 
Z4  would  be  entitled  on  the  day  Z4  was  to 
receive  the  eleventh  payment,  is  3353,760. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  7  except  that  the  annuity  provides 
an  option  for  partial  distributions  of  less  than 
the  final  payment  amount  (the  maximum 
distribution),  with  payments  following  such 


a  partial  distribution  reduced  by  multiplying 
the  otherwise  applicable  future  payments  by 
a  fraction,  the  numerator  of  which  is  the 
excess  of  the  final  payment  amount  over  the 
amount  of  the  partial  distribution  and  the 
denominator  of  which  is  the  amount  of  that 
final  payment.  For  the  purposes  of 
determining  this  ratio,  the  denominator  is 
reduced  by  the  amount  of  any  regularly 
scheduled  payment  due  on  the  date  of  partial 
distribution,  this  partial  distribution  option 
meets  the  requirements  of  paragraph  (b)(5)  of 
this  A^. 

(ii)  To  illustrate  the  workings  of  this  partial 
distribution  option,  assume  Z4  takes  a 
di.stribution  of  $100,000  on  the  date  he  was 
to  receive  his  eleventh  payment  of  535.376. 
In  such  a  case,  under  this  partial  distribution 
option,  his  remaining  nine  payments,  absent 
any  other  extraordinary  distributions,  will  be 
reduced  to  $26,685.  This  amount  is 
determined  as  follows.  The  numerator  of  the 
ratio  described  in  the  paragraph  above  is 
equal  to  5  198.408  (that  is.  the  excess  of  a 
total  distribution  of  $298,408  over  the  partial 
distribution  of  5100.000).  The  denominator 
of  the  ratio  described  in  the  paragraph  above 
is  equal  to  $263,032  (that  is.  the  maximum 
distribution  on  the  date  of  the  partial 
distribution  of  5298.408  (see  Example  6]  less 
the  regularlv  scheduled  payment  of  $35,376). 
Thus,  future  payments  must  be  multiplied  by 
75.43  percent  (that  is,  $198,408  divided  by 
$263,032).  Thus,  his  future  payments  must  be 
$26,685  (that  is,  535,376  multiplied  by  75,43 
percent). 

Example  9.  (i)  A  participant  (Z5)  in  defined 
contribution  plan  X  attains  age  70''2  in  2005. 
Z5  elects  to  purchase  annuity  Contract  Y5 
from  Insurance  Company  W  in  2005. 
Contract  Y5  is  a  participating  life  annuity 
contract  with  a  20-year  period  certain. 
Contract  Y5  provides  an  initial  payment  at 
the  time  of  purcha.se  of  5  percent  of  the 
purchase  price,  a  second  payment  one  year 
from  the  time  of  purchase  of  two  percent  of 
the  purchase  price,  and  18  succeeding  annual 
payments  each  increasing  at  a  constant 
perientage  rate  of  16  percent  from  the 
preceding  payment. 

(ii)  Contract  Y5  fails  to  meet  the 
requirements  of  paragraph  (b)  of  this  A-4. 
and  thus  fails  to  satisfy  the  requirements  of 
section  401(a)(9).  becau.se  the  expected  total 
payments  without  regard  to  any  increases  in 
the  annuity  payment  is  only  43  percent  of  the 
purchase  price  (that  is.  an  amount  not 
exceeding  the  account  value  used  to 
purchase  the  annuity),  calculated  as  5 
percent  of  the  purchase  price  in  year  one  and 
two  percent  of  the  puR:hase  price  in  each  of 
years  two  through  twenty  (or.  .05  multiplied 
by  1  year  plus  .02  multiplied  by  19  years). 

Q-5.  In  the  case  of  annuity 
distributions  under  a  defined  benefit 
plan,  how  must  additional  benefits  that 
accrue  after  the  employee's  first 
distribution  calendar  year  be  distributed 
in  order  to  satisfy  section  401(a)(9)? 

A-5.  (a)  In  the  case  of  annuity 
distributions  under  a  defined  benefit 
plan,  if  any  additional  benefits  accrue  in 
a  calendar  year  after  the  employee's  first 
distribution  calendar  year,  distribution 
of  the  amount  that  accrues  in  a  calendar 


year  must  commence  in  accordance 
with  A-1  of  this  section  beginning  with 
the  first  payment  interval  ending  in  the 
calendar  year  immediately  following  the 
calendar  year  in  which  such  amount 
accrues. 

(b)  A  plan  will  not  fail  to  satisf\' 
section  401(a)(9)  merely  because  there  is 
an  administrative  delay  in  the 
commencement  of  the  distribution  of 
the  additional  benefits  accrued  in  a 
calendar  year,  provided  that  the  actual 
payment  of  such  amount  commences  as 
soon  as  practicable.  However,  payment 
must  commence  no  later  than  the  end  of 
the  first  calendar  year  following  the 
calendar  year  in  which  the  additional 
benefit  accrues,  and  the  total  amount 
paid  during  such  first  calendar  year 
must  be  no  less  than  the  total  amount 
that  was  required  to  be  paid  during  that 
year  under  A-5(a)  of  this  section. 

Q-6.  If  a  portion  of  an  employee's 
benefit  is  not  vested  as  of  December  31 
of  a  distribution  calendar  year,  how  is 
the  determination  of  the  required 
minimum  distribution  affected? 

A-6.  In  the  case  of  annuity 
distributions  from  a  defined  benefit 
plan,  if  any  portion  of  the  employee's 
benefit  is  not  vested  as  of  December  31 
of  a  distribution  calendar  year,  the 
portion  that  is  not  vested  as  of  such  date 
will  be  treated  as  not  having  accrued  for 
purposes  of  determining  the  required 
minimum  distribution  for  that 
distribution  calendar  year.  When  an 
additional  portion  of  the  employee's 
benefit  becomes  vested,  such  portion 
will  be  treated  as  an  additional  accrual. 
See  A-5  of  this  section  for  the  rules  for 
distributing  benefits  which  accrue 
under  a  defined  benefit  plan  after  the 
employee's  first  distribution  calendar 
vear. 

Q-7.  If  an  employee  (other  than  a  5- 
percent  owner)  retires  after  the  calendar 
year  in  which  the  employee  attains  age 
7OV2,  for  what  period  must  the 
employee's  accrued  benefit  under  a 
defined  benefit  plan  be  actuarially 
increased? 

A-7.  (a)  Actuarial  increase  starting 
date.  If  an  employee  (other  than  a  5- 
percent  owner)  retires  after  the  calendar 
year  in  which  the  employee  attains  age 
7OV2,  in  order  to  satisfy  section 
401(a)(9)(C)(iii),  the  employee's  accrued 
benefit  under  a  defined  benefit  plan 
must  be  actuarially  increased  to  take 
into  account  any  period  after  age  7OV2 
in  which  the  employee  was  not 
receiving  any  benefits  under  the  plan. 
The  actuarial  increase  required  to  satisfy 
section  401(a)(9)(C)(iii)  must  be 
provided  for  the  period  starting  on  the 
April  1  following  the  calendar  year  in 
which  the  employee  attains  age  7OV2,  or 
January  1,  1997,  if  later. 
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(b)  Actuarial  increase  ending  date. 
The  period  for  which  the  actuarial 
increase  must  be  provided  ends  on  the 
date  on  which  benefits  commence  after 
retirement  in  an  amount  sufficient  to 
satisfy  section  401(a){9). 

(c)  Nonapplication  to  plan  providing 
same  required  beginning  date  for  all 
employees.  If,  as  permitted  under  A-2(e) 
of  §  1.401(a)(9l-2,  a  plan  provides  that 
the  required  beginning  date  for  purposes 
of  section  401(a)(9)  for  all  employees  is 
April  1  of  the  calendar  year  following 
the  calendar  year  in  which  the 
employee  attains  age  7C^  (regardless  of 
whether  the  employee  is  a  5-percent 
owner)  and  the  plan  makes  distributions 
in  an  amount  sufficient  to  satisfy  section 
401(a)(9)  using  that  required  beginning 
date,  no  actuarial  increase  is  required 
under  section  401(a)(9)(C)(iii). 

(d)  Nonapplication  to  governmental 
and  church  plans.  The  actuarial 
increase  required  under  this  A-7  does 
not  apply  to  a  governmental  plan 
(within  the  meaning  of  section  414(d)) 
or  a  church  plan.  For  purposes  of  this 
paragraph,  the  term  church  plan  means 
a  plan  maintained  by  a  church  for 
church  employees,  and  the  term  church 
means  any  church  (as  defined  in  section 

.  3121(w)(3)(A))  or  qualified  church- 
controlled  organization  (as  defined  in 
section  3121(w)(3)(B)). 

Q-8.  What  amount  of  actuarial 
increase  is  required  under  section 
401(a)(9)(C)(iii)? 

A-8.  In  order  to  satisfy  section 
401(a)(9)(C)(iii),  the  retirement  benefits 
payable  with  respect  to  an  employee  as 
of  the  end  of  the  period  for  actuarial 
increases  (described  in  A-7  of  this 
section)  must  be  no  less  than:  the 
actuarial  equivalent  of  the  employee's 
retirement  benefits  that  would  have 
been  payable  as  of  the  date  the  actuarial 
increase  must  commence  under 
paragraph  (a)  of  A-7  of  this  section  if 
benefits  had  commenced  on  that  date; 
plus  the  actuarial  equivalent  of  any 
additional  benefits  accrued  after  that 
date;  reduced  by  the  actuarial 
equivalent  of  any  distributions  made 
with  respect  to  the  employee's 
retirement  benefits  after  that  date. 
Actuarial  equivalence  is  determined 
using  the  plan's  assumptions  for 
determining  actuarial  equivalence  for 
purposes  of  satisfying  section  411. 

Q-9.  How  does  the  actuarial  increase 
required  under  section  401(a)(9)(C)(iii) 
relate  to  the  actuarial  increase  required 
under  section  411? 

A-9.  In  order  for  any  of  an  employee's 
accrued  benefit  to  be  nonforfeitable  as 
required  under  section  411.  a  defined 
benefit  plan  must  make  an  actuarial 
adjustment  to  an  accrued  benefit  the 
payment  of  which  is  deferred  past 


normal  retirement  age.  The  only 
exception  to  this  rule  is  that  generally 
no  actuarial  adjustment  is  required  to 
reflect  the  period  during  which  a  benefit 
is  suspended  as  permitted  under  section 
203(a)(3)(B)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 
The  actuarial  increase  required  under 
section  401(a)(9)(C)(iii)  for  the  period 
described  in  A-7  of  this  section  is 
generally  the  same  as.  and  not  in 
addition  to,  the  actuarial  increase 
required  for  the  same  period  under 
section  411  to  reflect  any  delay  in  the 
payment  of  retirement  benefits  after 
normal  retirement  age.  However,  unlike 
the  actuarial  increase  required  under 
section  411,  the  actuarial  increase 
required  under  section  401{a)(9){C)(iii) 
must  be  provided  even  during  any 
period  during  which  an  employee's 
benefit  has  been  suspended  in 
accordance  with  ERISA  section 
203(a)(3)(B). 

Q-10.  'VVhat  rule  applies  if 
distributions  commence  to  an  employee 
on  a  date  before  the  employee's  required 
beginning  date  over  a  period  permitted 
under  section  401(a){9)(A)(ii)  and  the 
distribution  form  is  an  annuity  imder 
which  distributions  are  made  in 
accordance  with  the  provisions  of  A-1 
(and  if  applicable  A— 4)  of  this  section? 

A-10.  (a)  General  rule.  If  distributions 
commence  to  an  employee  on  an 
irrevocable  basis  (except  for 
acceleration)  on  a  date  before  the 
employee's  required  beginning  date  over 
a  period  permitted  under  section 
401(a){9)(A)(ii)  and  the  distribution 
form  is  an  annuity  under  which 
distributions  are  made  in  accordance 
with  the  provisions  of  A-1  (and,  if 
applicable,  A—4)  of  this  section,  the 
annuity  starting  date  will  be  treated  aS 
the  required  beginning  date  for  purposes 
of  applying  the  rules  of  this  section  and 
§  1.40r(a)(9)-2.  Thus,  for  example,  the 
designated  beneficiary  distributions  will 
be  determined  as  of  the  annuity  starting 
date.  Similarly,  if  the  employee  dies 
after  the  annuity  starting  date  but  before 
the  required  beginning  date  determined 
under  A-2  of  §  1.401  (a)(9)-2.  after  the 
employee's  death,  the  remaining  portion 
of  the  employee's  interest  must  continue 
to  be  distributed  in  accordance  with  this 
section  over  the  remaining  period  over 
which  distributions  commenced  (single 
or  joint  lives  or  period  certain,  as 
applicable).  The  rules  in  §  1.401(a)(9)-3 
and  section  401(a)(9)(B)(ii)  or  (iii)  and 
(iv)  do  not  apply. 

(b)  Period  certain.  If  as  of  the 
employee's  birthday  in  the  year  that 
contains  the  annuity  starting  date,  the 
age  of  the  employee  is  under  70,  the 
following  rule  applies  in  applying  the 
rule  in  paragraph  (a)  of  A-3  of  this 


section.  The  applicable  distribution 
period  for  the  employee  (determined  in 
accordance  with  the  Uniform  Lifetime 
Table  in  A-2  of  §  1.401(a)(9)-9)  is  the 
distribution  period  for  age  70  using  the 
Uniform  Lifetime  Table  in  A-2  of 
§  1.401(a)(9)-9  plus  the  excess  of  70 
over  age  of  the  employee  as  of  the 
employee's  birthday  in  the  year  that 
contains  the  annuity  starting  date 

Q-11.  What  rule  applies  i? 
distributions  commence  on  an 
irrevocable  basis  (except  for 
acceleration)  to  the  surviving  spouse  of 
an  employee  over  a  period  permitted 
under  section  401(a)(9)(B)(iii)(II)  before 
the  date  on  which  distributions  are 
required  to  commence  and  the 
distribution  form  is  an  annuity  under 
which  distributions  are  made  as  of  the 
date  distributions  commence  in 
accordance  with  the  provisions  of  A-1 
(and  if  applicable  A-4)  of  this  section. 

A-1 1. If  distributions  commence  to  the 
surviving  spouse  of  an  employee  on  an 
irrevocable  basis  (except  for 
acceleration)  over  a  period  permitted 
under  section  401(a)(9){B){iii)(II)  before 
the  date  on  which  distributions  are 
required  to  commence  and  the 
distribution  form  is  an  annuity  under 
which  distributions  are  made  as  of  the 
date  distributions  commence  in 
accordance  with  the  provisions  of  A-1 
(and  if  applicable  A-4)  of  this  section, 
distributions  will  be  considered  to  have 
begun  on  the  actual  commencement 
date  for  purposes  of  section 
401(a)(9)(B)(iv)(II).  Consequentlv.  in 
such  case.  A-5  of  §  1  401(a)(9)-3  and 
section  40l(a)(9)(B)(ii)  and  (iii)  will  not 
apply  upon  the  death  of  the  surviving 
spouse  as  though  the  surviving  spouse 
were  the  employee.  Instead,  the  annuity 
distributions  must  continue  to  be  made, 
in  accordance  with  the  provisions  of  A- 
1  (and  if  applicable  A-4)  of  this  section 
over  the  remaining  period  over  which 
distributions  commenced  (single  life  or 
period  certain,  as  applicable). 

Q-12.  In  the  case  of  an  annuity 
contract  under  an  individual  account 
plan  from  which  annuity  payments  have 
not  commenced  to  on  an  irrevocable 
basis  (except  for  acceleration),  hnw  is 
section  401(a)(9)  satisfied  with  respect 
to  the  employee's  or  beneficiary's  entire 
interest  under  the  annuity  contract  for 
the  period  prior  to  the  date  annuity 
pavments  so  commence? 

A-12  Prior  to  the  date  that  annuity 
pavments  commence  on  an  irrevocable 
basis  (except  for  acceleration)  under  an 
individual  account  plan  from  an 
annuity  contract,  the  interest  of  an 
employee  or  benefician.'  under  that 
contract  is  treated  as  an  individual 
account  for  purposes  of  section 
401(a)(9).  Thus,  the  required  minimum 
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distribution  for  any  year  with  respect  to 
that  interest  is  determined  under 
§  1.401(a)(9)-5  rather  than  this  section. 
For  purposes  of  applying  the  rules  in 
§  1.401(a)(9)-5.  the  entire  interest  under 
the  annuity  contract  as  of  December  31 
of  the  relevant  valuation  calendar  year 
is  treated  as  the  account  balance  for  the 
valuation  calendar  year  described  in  A- 
3  of  §  1.401(a)(9l-5."The  entire  interest 
under  an  annuity  contract  is  the  dollar 
amount  credited  to  the  employee  or 
beneficiary  under  the  contract  plus  the 
actuarial  value  of  any  other  benefits 
(such  as  minimum  survivor  benefits! 
that  will  be  provided  under  the  contract. 
See  A-1  of  §  1.401(aK9)-5  for  rules 
relating  to  the  satisfaction  of  section 
401(a)(9)  in  the  year  that  annuity 
payments  commence  and  A-2(a)(3)  of 
§  l'.401(a)(9)-8. 

§  1 .401  (aK9)-7    Rollovers  and  transfers. 

Q-1.  If  an  amount  is  distributed  by 
one  plan  (distributing  plan)  and  is 
rolled  over  to  another  plan,  is  the 
required  minimum  distribution  under 
the  distributing  plan  affected  by  the 
rollover? 

A-1.  No,  if  an  amount  is  distributed 
by  one  plan  and  is  rolled  over  to  another 
plan,  the  amount  distributed  is  still 
treated  as  a  distribution  by  the 
distributing  plan  for  purposes  of  section 
401(a)(9),  notwithstanding  the  rollover. 
See  A-1  of  §  1.402(cV-2  for  the 
definition  of  a  rollover  and  A-7  of 
§  1.402(c)-2  for  rules  for  determining 
the  portion  of  any  distribution  that  is 
not  eligible  for  rollover  because  it  is  a 
required  minimum  distribution. 

Q-2.  If  an  amount  is  distributed  by 
one  plan  (distributing  plan)  and  is 
rolled  over  to  another  plan  (receiving 
plan),  how  are  the  benefit  and  the 
required  minimum  distribution  under 
the  receiving  plan  affected? 

A-2.  If  an  amount  is  distributed  by 
one  plan  (distributing  plan)  and  is 
rolled  over  to  another  plan  (receiving 
plan),  the  benefit  of  the  employee  under 
the  receiving  plan  is  increased  by  the 
amount  rolled  over  for  purposes  of 
determining  the  required  minimum 
distribution  for  the  calendar  year 
immediately  following  the  calendar  year 
in  which  the  amount  rolled  over  is 
distributed.  If  the  amount  rolled  over  is 
received  after  the  last  valuation  date  in 
the  calendar  year  under  the  receiving 
plan,  the  benefit  of  the  employee  as  of 
such  valuation  date,  adjusted  in 
accordance  with  A-3  of  §  1.401(a)(9)-5. 
will  be  increased  by  the  rollover  amount 
valued  as  of  the  date  of  receipt.  In 
addition,  if  the  amount  rolled  over  is 
received  in  a  different  calendar  year 
from  the  calendar  year  in  which  it  is 
distributed,  the  amount  rolled  over  is 


deemed  to  have  been  received  by  the 
receiving  plan  in  the  calendar  year  in 
which  it  was  distributed. 

Q-3.  In  the  case  of  a  transfer  of  an 
amount  of  an  employee's  benefit  from 
one  plan  (transferor  plan)  to  another 
plan  (transferee  plan),  are  there  any 
special  rules  for  satisfying  section 
401(a)(9)  or  determining  the  employee's 
benefit  under  the  transferor  plan? 

A-3.  (a)  In  the  case  of  a  transfer  of  an 
amount  of  an  employee's  benefit  from 
one  plan  (transferor  plan)  to  another 
(transferee  plan),  the  transfer  is  not 
treated  as  a  distribution  by  the 
transferor  plan  for  purposes  of  section 
401(a)(9).  Instead,  the  benefit  of  the 
employee  under  the  transferor  plan  is 
decreased  by  the  amount  transferred. 
However,  if  any  portion  of  an 
employee's  benefit  is  transferred  in  a 
distribution  calendar  year  with  respect 
to  that  employee,  in  order  to  satisfy 
section  401(a)(9),  the  transferor  plan 
must  determine  the  amount  of  the 
required  minimum  distribution  with 
respect  to  that  employee  for  the 
calendar  year  of  the  transfer  using  the 
employee's  benefit  under  the  transferor 
plan  before  the  transfer.  Additionally,  if 
any  portion  of  an  employee's  benefit  is 
transferred  in  the  employee's  second 
distribution  calendar  year  but  on  or 
before  the  employee's  required 
beginning  date,  in  order  to  satisfy 
section  401(a)(9).  the  transferor  plan 
must  determine  the  amount  of  the 
minimum  distribution  requirement  for 
the  employee's  first  distrilDution 
calendar  vear  based  on  the  employee's 
benefit  under  the  transferor  plan  before 
the  transfer.  The  transferor  plan  may 
satisfy  the  minimum  distribution 
requirement  for  the  calendar  year  of  the 
transfer  (and  the  prior  year  if  applicable) 
by  segregating  the  amount  which  must 
be  distributed  from  the  employee's 
benefit  and  not  transferring  that  amoimt. 
Such  amount  may  be  retained  by  the 
transferor  plan  and  must  be  distributed 
on  or  before  the  date  required  under 
section  401(a)(9). 

(b)  For  purposes  of  determining  any 
required  minimum  distribution  for  the 
calendar  year  immediately  following  the 
calendar  year  in  which  the  transfer 
occurs,  in  the  case  of  a  transfer  after  the 
last  valuation  date  for  the  calendar  year 
of  the  transfer  under  the  transferor  plcin. 
the  benefit  of  the  employee  as  of  such 
valuation  date,  adjusted  in  accordance 
with  A-3  of  §  1.401(a)(9)-5,  will  be 
decreased  by  the  amount  transferred, 
valued  as  of  the  date  of  the  transfer. 

Q-4.  If  an  amount  of  an  employee's 
benefit  is  transferred  from  one  plan 
(transferor  plan)  to  another  plan 
(transferee  plan^,  how  are  the  benefit 


and  the  required  minimum  distribution 
under  the  transferee  plan  affected? 

A-4.  In  the  case  of  a  transfer  from  one 
plan  (transferor  plan)  to  another 
(transferee  plan),  the  benefit  of  the 
employee  under  the  transferee  plan  is 
increased  by  the  amount  transferred  in 
the  same  manner  as  if  it  were  a  plan 
receiving  a  rollover  contribution  under 
A-2  of  this  section. 

Q-5.  How  is  a  spinoff,  merger  or 
consolidation  (as  defined  in  §  1.414(/)- 
1)  treated  for  purposes  of  determining 
an  employee's  benefit  and  required 
minimum  distribution  under  section 
401(a)(9)? 

A-5.  For  purposes  of  determining  an 
employee's  benefit  and  required 
minimum  distribution  under  section 
401(a)(9),  a  spinoff,  a  merger,  or  a 
consolidation  (as  defined  in  §1.414(7)- 
1)  will  be  treated  as  a  transfer  of  the 
benefits  of  the  employees  involved. 
Consequently,  the  benefit  and  required 
minimum  distribution  of  each  employee 
involved  under  the  transferor  and 
transferee  plans  will  be  determined  in 
accordance  with  A-3  and  A-4  of  this 
section. 

§1.401(aX9>-8    Special  rules. 

Q-1.  What  distribution  rules  apply  if 
an  employee  is  a  participant  in  more 
than  one  plan? 

A-1.  If  an  employee  is  a  participant 
in  more  than  one  plan,  the  plans  in 
which  the  employee  participates  are  not 
permitted  to  be  aggregated  for  purposes 
of  testing  whether  the  distribution 
requirements  of  section  401(a)(9)  are 
met.  The  distribution  of  the  benefit  of 
the  employee  under  each  plan  must 
separately  meet  the  requirements  of 
section  401(a)(9).  For  this  purpose,  a 
plan  described  in  section  414(k)  is 
treated  as  two  separate  plans,  a  defined 
contribution  plan  to  the  extent  benefits 
are  based  on  an  individual  account  and 
a  defined  benefit  plan  with  respect  to 
the  remaining  benefits. 

Q-2.  If  an  employee's  benefit  under  a 
defined  contribution  plan  is  divided 
into  separate  accounts  (or  under  a 
defined  benefit  plan  is  divided  into 
segregated  shares),  do  the  distribution 
rules  in  section  401(a)(9)  and  these 
regulations  apply  separately  to  each 
separate  account? 

A-2.  (a)  Defined  contribution  plan.  (1) 
Except  as  otherwise  provided  in  this  A- 
2,  if  an  employee's  benefit  under  a 
defined  contribution  plan  is  divided 
into  separate  accounts  under  the  plan, 
the  separate  accounts  will  be  aggregated 
for  purposes  of  satisfying  the  rules  in 
section  401(a)(9).  Thus,  except  as 
otherwise  provided  in  this  A-2,  all 
separate  accounts,  including  a  separate 
account  for  employee  contributions 


Federal  Register/Vol.  67.  No.  74 /Wednesday.  April  17.  2002/Rules  and  Regulations  19009 


under  section  72(d)(2).  will  be 
aggregated  for  purposes  of  section 
401(a)(9). 

(2)  If  the  employee's  benefit  in  a 
defined  contribution  plan  is  divided 
into  separate  accounts  and  the 
beneficiaries  with  respect  to  one 
separate  account  differ  from  the 
beneficiaries  with  respect  to  the  other 
separate  accounts  of  the  employee 
under  the  plan,  for  years  subsequent  to 
the  calendar  year  containing  the  date  on 
which  the  separate  accounts  were 
established,  or  date  of  death  if  later, 
such  separate  account  under  the  plan  is 
not  aggregated  with  the  other  separate 
accounts  under  the  plan  in  order  to 
determine  whether  the  distributions 
from  such  separate  account  under  the 
plan  satisfy  section  401(a)(9).  Instead, 
the  rules  in  section  401(a)(9)  separately 
apply  to  such  separate  account  under 
the  plan.  However,  the  applicable 
distribution  period  for  each  such 
separate  account  is  determined 
disregarding  the  other  beneficiaries  of 
the  employee's  benefit  only  if  the 
separate  account  is  established  on  a  date 
no  later  than  the  last  day  of  the  year 
following  the  calendar  year  of  tbe 
employee's  death.  For  example,  if,  in 
the  case  of  a  distribution  described  in 
section  401(a)(9)(B)(iii)  and  (iv).  the 
onlv  beneficiary  of  a  separate  account 
under  the  plan  established  on  a  date  no 
later  than  the  end  of  the  year  following 
the  calendar  year  of  the  employee's 
death  is  the  employee's  surviving 
spouse,  and  beneficiaries  other  than  the 
sur\'iving  spouse  are  designated  with 
respect  to  the  other  separate  accounts 
with  respect  to  the  employee, 
distribution  of  the  spouse's  separate 
account  under  the  plan  need  not 
commence  until  the  date  determined 
under  the  first  sentence  in  A-3(b)  of 

§  1.401(a)(9)-3.  even  if  distribution  of 
the  other  separate  accounts  under  the 
plan  must  commence  at  an  earlier  date. 
Similarly,  in  the  case  of  a  distribution 
after  the  death  of  an  employee  to  which 
section  401(a)(9)(B)(i)  does  not  apply, 
distribution  from  a  separate  account  of 
an  employee  established  on  a  date  no 
later  than  the  end  of  the  year  following 
the  year  of  the  employee's  death  may  be 
made  over  a  beneficiary's  life 
expectancy  in  accordance  with  section 
401(a)(9)(B)(iii)  and  (ivj  even  though 
distributions  from  other  separate 
accounts  under  the  plan  with  different 
beneficiaries  are  being  made  in 
accordance  with  the  5-vear  rule  in 
section  401(a)(9)(B)(ii).' 

(3)  A  portion  of  an  employee's 
account  balance  under  a  defined 
contribution  plan  is  permitted  to  be 
used  to  purchase  an  annuity  contract 
while  another  portion  stays  in  the 


account.  In  that  case,  the  remaining 
account  under  the  plan  must  be 
distributed  in  accordance  with 
§  1 .401  (a)(9)-5  in  order  to  satisf\'  section 
401(a)(9)  and  the  annuity  payments 
under  the  annuity  contract  must  satisf\' 
§  1 .401  (a)(9)-6T  in  order  to  satisfy 
section  401(a)(9). 

(b)  Defined  benefit  plan.  The  rules  of 
paragraph  (a)(2)  and  (3)  of  this  A-2  also 
apply  to  benefits  under  a  defined  benefit 
plan  where  the  benefits  under  the  plan 
are  separated  into  separate  identifiable 
components  which  are  separately 
distributed. 

Q-3.  What  are  separate  accounts  for 
purposes  of  section  401(a)(9)? 

A-3.  For  purposes  of  section 
401(a)(9).  separate  accounts  in  an 
employee's  account  are  separate 
portions  of  an  employee's  benefit 
reflecting  the  separate  interests  of  the 
employee's  beneficiaries  under  the  plan 
as  of  the  date  of  the  employee's  death 
for  which  separate  accounting  is 
maintained.  The  separate  accounting 
must  allocate  all  post-death  investment 
gains  and  losses,  contributions,  and 
forfeitures,  for  the  period  prior  to  the 
establishment  of  the  separate  accounts 
on  a  pro  rata  basis  in  a  reasonable  and 
consistent  manner  among  the  separate 
accounts.  However,  once  the  separate 
accounts  are  actually  established,  the 
separate  accounting  can  provide  for 
separate  investments  for  each  separate 
account  under  which  gains  and  losses 
from  the  investment  of  the  account  are 
only  allocated  to  that  account,  or 
investment  gain  or  losses  can  continue 
to  be  allocated  among  the  separate 
accounts  on  a  pro  rata  basis.  A  separate 
accounting  must  allocate  any  post-death 
distribution  to  the  separate  account  of 
the  beneficiary  receiving  that 
distribution. 

Q-4.  If  a  distribution  is  required  to  be 
made  to  an  employee  by  section 
401(a)(9)(A)  or  is  required  to  be  made  to 
a  surviving  spouse  under  section 
401(a)(9)(B),  must  the  distribution  be 
made  even  if  the  employee,  or  spouse 
where  applicable,  fails  to  consent  to  a 
distribution  while  a  benefit  is 
immediately  distributable? 

A-4.  Yes.  section  411(a)(ll)  and 
section  417(e)  (see  §§1.411(a)(ll)- 
1(c)(2)  and  1.417(e)-l(c))  require 
employee  and  spousal  consent  to  certain 
distributions  of  plan  benefits  while  such 
benefits  are  immediately  distributable.  If 
an  employee's  normal  retirement  age  is 
later  than  the  employee's  required 
beginning  date  and,  therefore,  benefits 
are  still  immediately  distributable,  the 
plan  must,  nevertheless,  distribute  plan 
benefits  to  the  employee  (or  where 
applicable,  to  the  spouse)  in  a  manner 
that  satisfies  the  requirements  of  section 


401(a)(9).  Section  401(a)(9)  must  be 
satisfied  even  though  the  employee  (or 
spouse,  where  applicable)  fails  to 
consent  to  the  distribution  In  such  a 
case,  the  plan  may  distribute  in  the  form 
of  a  qualified  joint  and  survivor  annuity 
(QJSA)  or  in  the  form  of  a  qualified 
preretirement  survivor  annuity  (QPSA), 
as  applicable,  and  the  consent 
requirements  of  sections  411(a)(l  1)  and 
417(e)  arc  deemed  to  be  satisfied  if  the 
plan  has  made  reasonable  efforts  to 
obtain  consent  from  the  employee  (or 
spouse  if  applicable)  and  if  the 
distribution  othervvise  meets  the 
requirements  of  section  417.  If.  because 
of  section  401(a)(ll)(B).  the  plan  is  not 
required  to  distribute  in  the  form  of  a 
QjSA  to  a  employee  or  a  QPSA  to  a 
surviving  spouse,  the  plan  may 
distribute  the  required  minimum 
distribution  amount  to  satisf>  section 
401(a)(9)  and  the  consent  requirements 
of  sections  411(a)(ll)  and  417(e)  are 
deemed  to  be  satisfied  if  the  plan  has 
made  reasonable  efforts  to  obtain 
consent  from  the  employee  (or  spouse  if 
applicable)  and  if  the  distribution 
otherwise  meets  the  requirements  of 
section  417. 

Q-5.  Who  is  an  employee's  spouse  or 
surviving  spouse  for  purposes  of  section 
401(a)(9)? 

A-5.  Except  as  otherwise  provided  in 
A-6(a)  of  this  section  (in  the  case  of 
distributions  of  a  portion  of  an 
employee's  benefit  payable  to  a  former 
spouse  of  an  employee  pursuant  to  a 
qualified  domestic  relations  order),  for 
purposes  of  section  401(a)(9).  an 
individual  is  a  spouse  or  surviving 
spouse  of  an  employee  if  such 
individual  is  treated  as  the  employee's 
spouse  under  applicable  state  law.  In 
the  case  of  distributions  after  the  death 
of  an  employee,  for  purposes  of 
determining  whether,  under  the  life 
expectancy  rule  in  section 
401(a)(9)(B)(iii)  and  (iv),  the  provisions 
of  section  401(a)(9)(B)(iv)  applv.  the 
spouse  of  the  employee  is  determined  as 
of  the  date  of  death  of  the  employee. 

Q-6.  In  order  to  satisf\'  section 
401(a)(9).  are  there  any  special  rules 
which  apply  to  the  distribution  of  all  or 
a  portion  of  an  employee's  benefit 
payable  to  an  alternate  payee  pursuant 
to  a  qualified  domestic  relations  order 
as  defined  in  section  414(p]  (QDRO)' 

A-6.  (a)  A  former  spouse  to  whom  all 
or  a  portion  of  the  employee's  benefit  is 
payable  pursuant  to  a  QDRO  will  be 
treated  as  a  spouse  (including  a 
surviving  spouse)  of  the  employee  for 
purposes  of  section  401(a)(9),  including 
the  minimum  distribution  incidental 
benefit  requirement,  regardless  of 
whether  the  QDRO  specifically  provides 
that  the  former  spouse  is  treated  as  the 
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spouse  for  purposes  of  sections 
401(a)(ll)and417. 

(b)(1)  If  a  QDRO  provides  that  an 
employee's  benefit  is  to  be  divided  and 
a  portion  is  to  be  allocated  to  an 
alternate  payee,  such  portion  will  be 
treated  as  a  separate  account  (or 
segregated  share)  which  separately  must 
satisfy  the  requirements  of  section 
401(a)(9)  and  may  not  be  aggregated 
with  other  separate  accounts  (or 
segregated  shares)  of  the  employee  for 
purposes  of  satisfying  section  401(a)(9). 
Except  as  otherwise  provided  in 
paragraph  (b)(2)  of  this  A-6.  distribution 
of  such  separate  account  allocated  to  an 
alternate  payee  pursuant  to  a  QDRO 
must  be  made  in  accordance  with 
section  401(a)(9).  For  example,  in 
general,  distribution  of  such  account 
will  satisfy  section  401(a)(9)(A)  if 
required  minimum  distributions  from 
such  account  during  the  employee's 
lifetime  begin  not  later  than  the 
employee's  required  beginning  date  and 
the  required  minimum  distribution  is 
determined  in  accordance  with 
§  1.401(a)(9)-5  for  each  distribution 
calendar  year  (using  an  applicable 
distribution  period  determined  under 
A-4  of  §  1.401(a)(9)-5  for  the  employee 
in  the  distribution  calendar  year  either 
using  the  Uniform  Lifetime  Table  in  A- 
2  of  §  1.401(a)(9)-9  or  using  the  joint  life 
expectancy  of  the  employee  and  a 
spousal  alternate  payee  in  the 
distribution  calendar  year  if  the  spousal 
alternate  payee  is  more  than  10  years 
younger  than  the  employee).  The 
determination  of  whether  distribution 
from  such  account  after  the  death  of  the 
employee  to  the  alternate  payee  will  be 
made  in  accordance  with  section 
401(a)(9)(B)(i)  or  section  401(a)(9)(B)(ii) 
or  (iii)  and  (iv)  will  depend  on  whether 
distributions  have  begun  as  determined 
under  A-6  of  §  1.401(a)(9)-2  (which 
provides,  in  general,  that  distributions 
are  not  treated  as  having  begun  until  the 
employee's  required  beginning  date 
even  though  pav-ments  may  actually 
have  begun  before  that  date).  For 
example,  if  the  alternate  payee  dies 
before  the  employee  and  distribution  of 
the  separate  account  allocated  to  the 
alternate  payee  pursuant  to  the  QDRO  is 
to  be  made  to  the  alternate  payee's 
beneficiar\'.  such  beneficiarv'  may  be 
treated  as  a  designated  beneficiary  for 
purposes  of  determining  the  minimum 
distribution  required  from  such  account 
after  the  death  of  the  employee  if  the 
beneficiary  of  the  alternate  payee  is  an 
individual  and  if  such  beneficiarv-  is  a 
beneficiary  under  the  plan  or  specified 
to  or  in  the  plan.  Specification  in  or 
pursuant  to  the  QDRO  is  treated  as 
specification  to  the  plan. 


(2)  Distribution  of  the  separate 
account  allocated  to  an  alternate  payee 
pursuant  to  a  QDRO  will  satisfy  the 
requirements  of  section  401(a)(9)(A)(ii) 
if  such  account  is  to  be  distributed, 
beginning  not  later  than  the  employee's 
required  beginning  date,  over  the  life  of 
the  alternate  payee  (or  over  a  period  not 
extending  beyond  the  life  expectancy  of 
the  alternate  payee).  Also,  if  the  plan 
permits  the  employee  to  elect  whether 
distribution  upon  the  death  of  the 
employee  will  be  made  in  accordance 
with  the  5-year  rule  in  section 
401(a)(9)(B)(ii)  or  the  life  expectancy 
rule  in  section  40l"(a)(9)(B)(iii)  and  (iv) 
pursuant  to  A-4(c)  of  §  1.401  (a)(9)-3, 
such  election  is  to  be  made  only  by  the 
alternate  payee  for  purposes  of 
distributing  the  separate  account 
allocated  to  the  alternate  payee  pursuant 
to  the  QDRO.  If  the  alternate  payee  dies 
after  distribution  of  the  separate  account 
allocated  to  the  alternate  payee  pursuant 
to  a  QDRO  has  begun  (determined  under 
A-6  of  §  1 .401(a)(9)-2)  but  before  the 
employee  dies,  distribution  of  the 
remaining  portion  of  that  portion  of  the 
benefit  allocated  to  the  alternate  payee 
must  be  made  in  accordance  with  the 
rules  in  §  1.401(a)(9)-5  or  1.401(a)(9)-6T 
for  distributions  during  the  life  of  the 
employee.  Only  after  the  death  of  the 
employee  is  the  amount  of  the  required 
minimum  distribution  determined  in 
accordance  with  the  rules  of  section 
401(a)(9)(B). 

(c)  If  a  QDRO  does  not  provide  that 
an  employee's  benefit  is  to  be  divided 
but  provides  that  a  portion  of  an 
employee's  benefit  (otherwise  payable 
to  the  employee)  is  to  be  paid  to  an 
alternate  pavee,  such  portion  will  not  be 
treated  as  a  separate  account  (or 
segregated  share)  of  the  employee. 
Instead,  such  portion  will  be  aggregated 
with  any  amount  distributed  to  the 
employee  and  will  be  treated  as  having 
been  distributed  to  the  employee  for 
purposes  of  determining  whether 
section  401(a)(9)  has  been  satisfied  with 
respect  to  that  employee. 

Q-7.  Will  a  plan  fail  to  satisfy  section 
401(a)(9)  merely  because  it  fails  to 
distribute  an  amount  otherwise  required 
to  be  distributed  by  section  401(a)(9) 
during  the  period  in  which  the  issue  of 
whether  a  domestic  relations  order  is  a 
QDRO  is  being  determined? 

A-7.  A  plan  will  not  fail  to  satisfy 
section  401(a)(9)  merely  because  it  fails 
to  distribute  an  amount  otherwise 
required  to  be  distributed  by  section 
401(a)(9)  during  the  period  in  which  the 
issue  of  whether  a  domestic  relations 
order  is  a  QDRO  is  being  determined 
pursuant  to  section  414(p)(7),  provided 
that  the  period  does  not  extend  beyond 
the  18-month  period  described  in 


section  414{p){7)(E).  To  the  extent  that 
a  distribution  otherwise  required  under 
section  401(a)(9)  is  not  made  during  this 
period,  any  segregated  amounts,  as 
defined  in  section  414(p)(7)(A),  will  be 
treated  as  though  the  amounts  are  not 
vested  during  the  period  and  any 
distributions  with  respect  to  such 
amounts  must  be  made  under  the 
relevant  rules  for  nonvested  benefits 
described  in  either  A-8  of  §  1.401  (a)(9)- 
5  or  A-6  of  §  1.401{a){9)-6T,  as 
applicable. 

Q-8.  Will  a  plan  fail  to  satisfy  section 
401(a)(9)  where  an  individual's 
distribution  from  the  plan  is  less  than 
the  amount  otherwise  required  to  satisfy 
section  401(a)(9)  because  distributions 
were  being  paid  under  an  annuity 
contract  issued  by  a  life  insurance 
company  in  state  insurer  delinquency 
proceedings  and  have  been  reduced  or 
suspended  by  reasons  of  such  state 
proceedings? 

A-8.  A  plan  will  not  fail  to  satisfy 
section  401(a)(9)  merely  because  an 
individual's  distribution  from  the  plan 
is  less  than  the  amount  otherwise 
required  to  satisfy'  section  401(a)(9) 
because  distributions  were  being  paid 
under  an  annuity  contract  issued  by  a 
life  insurance  company  in  state  insurer 
delinquency  proceedings  and  have  been 
reduced  or  suspended  by  reasons  of 
such  state  proceedings.  To  the  extent 
that  a  distribution  otherwise  required 
under  section  401(a)(9)  is  not  made 
during  the  state  insurer  delinquency 
proceedings,  this  amount  and  any 
additional  amount  accrued  during  this 
period  will  be  treated  as  though  such 
amounts  are  not  vested  during  the 
period  and  any  distributions  with 
respect  to  such  amounts  must  be  made 
under  the  relevant  rules  for  nonvested 
benefits  described  in  either  A-8  of 
§  1.401(a){9)-5  or  A-6  of  §  1.401(a)(9)- 
6T,  as  applicable. 

Q-9.  Will  a  plan  fail  to  qualify  as  a 
pension  plan  within  the  meaning  of 
section  401(a)  solely  because  the  plan 
permits  distributions  to  commence  to  an 
employee  on  or  after  April  1  of  the 
calendar  year  following  the  calendar 
year  in  which  the  employee  attains  age 
7OV2  even  though  the  employee  has  not 
retired  or  attained  the  normal  retirement 
age  under  the  plan  as  of  the  date  on 
which  such  distributions  commence? 

A-9.  No,  a  plan  will  not  fail  to  qualify 
as  a  pension  plan  within  the  meaning  of 
section  401(a)  solely  because  the  plan 
permits  distributions  to  commence  to  an 
employee  on  or  after  April  1  of  the 
calendar  year  following  the  calendar 
year  in  which  the  employee  attains  age 
70  V2  even  though  the  employee  has  not 
retired  or  attained  the  normal  retirement 
age  under  the  plan  as  of  the  date  on 
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which  such  distributions  commence. 
This  rule  applies  without  regard  to 
whether  the  employee  is  a  5-percent 
owner  with  respect  to  the  plan  year 
ending  in  the  calendar  year  in  which 
distributions  commence. 

Q-10.  Is  the  distribution  of  an  annuity 
contract  a  distribution  for  purposes  of 
section  401(a)(9)? 

A-10.  No,  the  distribution  of  an 
annuity  contract  is  not  a  distribution  for 
purposes  of  section  401(a)(9). 

Q-11.  Will  a  payment  by  a  plan  after 
the  death  of  an  employee  fail  to  be 
treated  as  a  distribution  for  purposes  of 
section  401(a)(9)  solely  because  it  is 
made  to  an  estate  or  a  trust? 

A-11.  A  payment  by  a  plan  after  the 
death  of  an  employee  will  not  fail  to  be 
treated  as  a  distribution  for  purposes  of 
section  401(a)(9)  solely  because  it  is 
made  to  an  estate  or  a  trust.  As  a  result, 
the  estate  or  trust  which  receives  a 
payment  from  a  plan  after  the  death  of 
an  employee  need  not  distribute  the 
amount  of  such  payment  to  the 
beneficiaries  of  the  estate  or  trust  in 
accordance  with  section  401(a)(9)(B). 
Pursuant  to  A-3  of  §  1.401(a)(9)-4.  an 
estate  may  not  be  a  designated 
beneficiary.  Thus,  pursuant  to  A-4  of 
§  1.401(a)(9)-3,  distribution  to  the  estate 
must  satisf\-  the  5-year  rule  in  section 
401(a)(9)(B')(iii)  if  the  distribution  to  the 
employee  had  not  begun  (as  defined  in 
A-6  of  §  1.401(a)(9)-2)  as  of  the 
employee's  date  of  death.  However,  see 
A-5  and  A-6  of  §  1.401(a)(9)-4  for 
provisions  under  which  beneficiaries  of 
a  trust  with  respect  to  the  trust's  interest 
in  an  employee's  benefit  are  treated  as 
having  been  designated  as  beneficiaries 
of  the  employee  under  the  plan. 

Q-12.  Will  a  plan  fail  to  satisfy 
section  411(d)(6)  if  the  plan  is  amended 
to  eliminate  the  availability  of  an 
optional  form  of  benefit  to  the  extent 
that  the  optional  form  does  not  satisf\' 
section  401(a)(9)? 

A-12.  No,  pursuant  to  section 
411(d)(6)(B),  a  plan  will  not  fail  to 
satisfy  section  411(d)(6)  merely  because 
the  plan  is  amended  to  eliminate  the 
availability  of  an  optional  form  of 
benefit  to  the  extent  that  the  optional 
form  does  not  satisfy  section  401(a)(9). 
(See  also  A-3  of  §  l'401(a)(9)-l,  which 
requires  a  plan  to  provide  that, 
notwithstanding  any  other  plan 
provision,  it  will  not  distribute  benefits 
under  any  option  that  does  not  satisfy 
section  4'01(a)(9).) 

Q-13.  Is  a  plan  disqualified  merely 
because  it  pays  benefits  under  a 
designation  made  before  January  1, 
1984,  in  accordance  with  section 
242(b)(2)  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  (TEFRA)? 


A-13.  No,  even  though  the 
distribution  requirements  added  by 
TEFRA  were  retroactively  repealed  by 
the  Tax  Reform  Act  of  1984  (TRA  of  ' 
1984),  the  transitional  election  rule  in 
section  242(b)  of  TEFRA  was  preserved 
Satisfaction  of  the  spousal  consent 
requirements  of  section  417(a)  and  (e) 
(added  by  the  Retirement  Equity  Act  of 
1984)  will  not  be  considered  a 
revocation  of  the  pre-1984  designation. 
However,  sections  401(a)(ll)  and  417 
must  be  satisfied  with  respect  to  any 
distribution  subject  to  those  sections. 
The  election  provided  in  section  242(b) 
of  TEFRA  is  hereafter  referred  to  as  a 
section  242(b)(2)  election. 

Q-14.  If  an  amount  is  transferred  from 
one  plan  (transferor  plan)  to  another 
planltransferee  plan),  may  the 
transferee  plan  distribute  the  amount 
transferred  in  accordance  with  a  section 
242(b)(2)  election  made  under  either  the 
transferor  plan  or  under  the  transferee 
plan? 

A-14.  (a)  If  an  amount  is  transferred 
from  one  plan  (transferor  plan)  to 
another  plan  (transferee  plan),  the 
amount  transferred  may  be  distributed 
in  accordance  with  a  section  242(b)(2) 
election  made  under  the  transferor  plan 
if  the  employee  did  not  elect  to  have  the 
amount  transferred  and  if  the  amount 
transferred  is  separately  accounted  for 
by  the  transferee  plan.  However,  only 
the  benefit  attributable  to  the  amount 
transferred,  plus  earnings  thereon,  may 
be  distributed  in  accordance  with  the 
section  242(b)(2)  election  made  under 
the  transferor  plan.  If  the  employee 
elected  to  have  the  amount  transferred, 
the  transfer  will  be  treated  as  a 
distribution  and  rollover  of  the  amount 
transferred  for  purposes  of  this  section. 

(b)  In  the  case  in  which  an  amount  is 
transferred  from  one  plan  to  another 
plan,  the  amount  transferred  may  not  be 
distributed  in  accordance  with  a  section 
242(b)(2)  election  made  under  the 
transferee  plan.  If  a  section  242(b)(2) 
election  was  made  under  the  transferee 
plan,  the  amount  transferred  must  be 
separately  accounted  for.  If  the  amount 
transferred  is  not  separately  accounted 
for  under  the  transferee  plan,  the  section 
242(b)(2)  election  under  the  transferee 
plan  is  revoked  and  section  401(a)(9) 
will  apply  to  subsequent  distributions 
by  the  transferee  plan. 

(c)  A  merger,  spinoff,  or 
consolidation,  as  defined  in  §  1.414(1)- 
1(b),  will  be  treated  as  a  transfer  for 
purposes  of  the  section  242(b)(2) 
election. 

Q-15.  If  an  amount  is  distributed  by 
one  plan  (distributing  plan)  and  rolled 
over  into  another  plan  (receiving  plan), 
may  the  receiving  plan  distribute  the 
amount  rolled  over  in  accordance  with 


a  section  242(b)(2)  election  made  under 
either  the  distributing  plan  or  the 
receiving  plan^ 

A-15.  No,  if  an  amount  is  distributed 
by  one  plan  (distributing  plan)  and 
rolled  over  into  another  plan  (receiving 
plan),  the  receiving  plan  must  distribute 
the  amount  rolled  over  in  accordance 
with  section  401(a)(9)  whether  or  not 
the  employee  made  a  section  242(b)(2) 
election  under  the  distributing  plan. 
Further,  if  the  amount  rolled  over  was 
not  distributed  in  accordance  with  the 
election,  the  election  under  the 
distributing  plan  is  revoked  and  section 
401(a)(9)  will  apply  to  all  subsequent 
distributions  by  the  distributing  plan 
Finally,  if  the  employee  made  a  section 
242(b)(2)  election  under  the  receiving 
plan  and  such  election  is  still  m  effect, 
the  amount  rolled  over  must  be 
separately  accounted  for  under  the 
receiving  plan  and  distributed  in 
accordance  with  section  401(a)(9).  If 
amounts  rolled  over  are  not  separately 
accounted  for.  any  section  242(b)(2) 
election  under  the  receiving  plan  is 
revoked  and  section  401(a)(9)  will  apply 
to  subsequent  distributions  by  the 
receiving  plan. 

Q-16.  May  a  section  242(b)(2)  election 
be  revoked  after  the  date  by  which 
distributions  are  required  to  commence 
in  order  to  satisf>-  section  401(a)(9)  and 
this  section  of  the  regulations' 

A-16.  Yes,  a  section  242(b)(2)  election 
mav  be  revoked  after  the  date  by  which 
distributions  are  required  to  commence 
in  order  to  satisf\'  section  401(a)(9)  and 
this  section  of  the  regulations.  However, 
if  the  section  242(b)(2)  election  is 
revoked  after  the  date  by  which 
distributions  are  required  to  commence 
in  order  to  satisfy  section  401(a)(9)  and 
this  section  of  the  regulations  and  the 
total  amount  of  the  distributions  which 
would  have  been  required  to  be  made 
prior  to  the  date  of  the  revocation  m 
order  to  satisf\-  section  401(a)(9).  but  for 
the  section  242(b)(2)  election,  have  not 
been  made,  the  plan  must  distribute  by 
the  end  of  the  calendar  year  following 
the  calendar  year  in  which  the 
revocation  occurs  the  total  amount  not 
vet  distributed  which  was  required  to 
have  been  distributed  to  satisf\-  the 
requirements  of  section  401(a)(9)  and 
continue  distributions  in  accordance 
with  such  requirements. 

§  1 .401  (a)(9)-9    Life  expectancy  and 
distribution  period  tables. 

Q-1.  What  is  the  life  expectancy  for 
an  individual  for  purposes  of 
determining  required  minimum 
distributions  under  section  401(a)(9)' 

A-1  The  following  table,  referred  to  as 
the  Single  Life  Table,  is  used  for 
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determining  the  life  expectancy  of  an 
individual: 


Single  Life  Table — Continued 


Single  Life  Table 


Age 


Age 


0 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 
7 
8 
9 

10  . 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 


Life 
expectancy 


beneficiary  but  is  not  more  than  10 
years  younger  than  the  employee. 

Uniform  Lifetime  Table 


Life  63 

expectancy  "^  

65  

82  4  66  

81  6  67  

806  68  

79  7  69  

78  7  70  

77.7  71  

76.7  72  

75  8  73  ...^ 

74  8  74  

73  8  75  

72  8  76  

718  77  

70  8  78 

69  9  79  

68  9  80  

67  9  S^  

66  9  82  

66  0  83  

65  0  84  

64  0  85  

63  0  86  

62.1  87  

61  1  88  

56  2  l-" : 

t..i  95  

54  3  

53  3  ^7  

52 1  98 :::::::: 

50  4  99  

49  4  ^°0 

l^l  102 

Y^l  103  

m  104  

45  6  105 

Jt«  106  

43  6  107  

f'  108  

41.7  iQg       

398  11U  

37  g        Q-2.  What  is  the  applicable 

3g  0  distribution  period  for  an  individual 

35  1  account  for  purposes  of  determining     " 

34  2  required  minimum  distributions  during 

33  3  an  emplovee's  lifetime  under  section 

323  401(a)(9)? 

314        A-2.  Table  for  determining 

30  5  distribution  period.  The  following  table, 

29  6  referred  to  as  the  Uniform  Lifetime 

^8  q  Table,  is  used  for  determining  the 

27  0  distribution  period  for  lifetime 

25  1     distributions  to  an  employee  in 

25  2     situations  in  which  the  employee's 

24  4     spouse  is  either  not  the  sole  designated 

23  5     beneficiary  or  is  the  sole  designated 


22.7 

21.8 

21.0 

20.2 

19.4 

18.6 

17.8 

17.0 

16.3 

15.5 

14.8 

14.1 

13.4 

12.7 

12  1 

11.4 

10.8 

10.2 

9.7 

9.1 

8.6 

8.1 

7.6 

7.1 

6.7 

6.3 

5.9 

5.5 

5.2 

4.9 

4.6 

4.3 

4.1 

3.8 

3.6 

3.4 

3.1 

2.9 

2.7 

2.5 

2.3 

2.1 

1.9 

1.7 

1.5 

1.4 

1.2 

1.1 

1.0 


Age  of  employee 


Distribution 
period 


70  

71  

72  .... 

73  .... 

74  .... 

75  .... 

76  .... 

77  .... 

78  .... 

79  .... 

80  .... 

81  .... 

82  .... 

83  .... 

84  .... 

85  .... 

86  .... 

87  .... 

88  .... 

89  .... 

90  .... 

91  .... 

92  .... 

93  .... 

94  .... 

95  .... 

96  .... 

97  .... 

98  .... 

99  .  . 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  . 

109  . 

110  . 

111  . 

112  . 

113  . 

114  . 
115+ 


27.4 

26.5 

25.6 

24.7 

23.8 

22.9 

22.0 

21.2 

20.3 

19.5 

18.7 

17.9 

17.1 

16.3 

15.5 

14.8 

14.1 

13.4 

12.7 

12.0 

11.4 

10.8 

10.2 

9.6 

9.1 

8.6 

8.1 

7.6 

7.1 

6.7 

6.3 

5.9 

5.5 

5.2 

4.9 

4.5 

4.2 

3.9 

3.7 

3.4 

3.1 

2.9 

2.6 

2.4 

2.1 

1.9 


Q-3.  What  is  the  joint  life  and  last 
survivor  expectancy  of  an  individual 
and  beneficiary  for  purposes  of 
determining  required  minimum 
distributions  under  section  401(a)(9)? 

A-3.  The  following  table,  referred  to 
as  the  Joint  and  Last  Survivor  Table,  is 
used  for  determining  the  joint  and  last 
survivor  life  expectancy  of  two 
individuals: 
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Joint  and  Last  Survivor  Table 

Ages 

0 

1 

2                    3                   4                   5          , 

1 

6         1 

7 

8          < 

f 

9 

0  

90.0 

89  5 

89  0              88  6              88  2              87  8 

87  4 

87  1 

86  8 

86  5 

1   

89.5 

89  0 

88  5              88  1               87  6              87  2 

86  8 

86  5 

86  1 

85  8 

2  

89.0 

88  5 

88  0 

87  5              87  1               86  6 

86  2 

85  8 

85  5 

85.1 

3  

88.6 

88  1 

87,5 

87  0              86  5              86  1 

85  6  , 

85.2 

64  8 

84.5 

4  

88.2 

87  6 

87  1 

86  5               86  0               85  5 

85.1  .( 

84.6 

8J  2 

83  8 

5 : :. 

87.8 

87  2 

86  6 

86  1 

85.5  .            85.0 

84  5  ' 

841 

83  6 

83  2 

6  

87.4 

86  8 

86  2 

85  6 

85.1 

84.5 

84  0 

83  5 

83  1 

82  6 

7  

87.1 

86  5 

858 

85  2 

846 

841 

83.5  , 

83.0 

82  5 

82  1 

8  

86.8 

86  1 

85  5 

84  8 

842 

836 

83.1  ! 

82.5  1 

820 

81  6 

9  

86.5 

85,8 

85  1 

84  5 

83  8 

83  2 

82  6 

82  1 

81.6 

81  0 

10  

86.2 
85.9 
85.7 
85.4 

855 
852 
84  9 
84  7 

848 
84  5 
842 
84  0 

84  1 
83  8 
83  5 
832 

835 
83  1 
82  8 
82  5 

82  8 
82  5 
82  1 
81  8 

82  2 
81  8 
81  5 
81.1 

81  6 
81  2 
808 
80.5 

81.1 

80,7 
802 
79  9 

80  6 

11 

80  1 

12  

79  7 

13 

79  2 

14  

85.2 

845 

83,7 

83  0 

822 

81  5 

80  8 

801 

79,5 

78.9 

15  

85.0 
84.9 
84.7 
84.5 
84.4 
84.3 

84.3 
84  1 
83.9 
83  7 
83  6 
834 

835 
83  3 
83  1 
82  9 
82  7 
82  6 

82  7 
82  5 
82  3 
82  1 
81  9 
81  8 

82  0 
81.7 

81  2 
81.0 

80  5 
80  2 
80  0 
79  7 
795 
79  3 

79  8 
79.5 
79.2 
790 
787 
785 

79  1 
78  8 
785 
782 
780 
77.7 

785 

16      

78.1 

17       

815             80.7 

77.8 

18           

81  3 
81  1 
80  9 

805 

803 

80  1 

77.5 

19  

77.3 

20  

77.0 

21          

84.1 
84.0 

833 
832 

82  4 
82  3 

81  6 
81  5 

80  8 
80  6 

79  9 
79  8 

79  1 

~8  9 

78  3 

78  1 

77.5 
77.3 

76.8 

22   

765 

23  .*. 

839 

83  1 

822 

81  3 

80  5 

79  6 

'8  8 

779 

77.1 

76.3 

24  

83  8 

83.0 

82  1 

81  2 

80  3 

79  5 

:-8  6 

778 

76.9 

76  1 

25   

83.7 

829 

820 

81  1 

80.2 

79.3 

78  5 

77.6 

76.8 

75.9 

26   

83.6 

82  8 

81  9 

81  0 

80.1 

79.2 

783 

77.5 

76.6 

75.8 

27   

836 

82.7 

81,8 

809 

80  0 

79  1 

78  2 

774 

76.5 

75.6 

28  

83.5 

826 

81  7 

808 

79.9 

79  0 

78  1 

772 

764 

75.5 

29  

83.4 

826 

81  6 

80  7 

79  8 

78  9 

78  0 

77  1 

76.2 

754 

30  

834 

82  5 

81  6 

80  7 

79.7 

78.8 

77  9 

77.0 

76  1 

75.2 

31    

83  3 

824 

81  5 

80  6 

79.7 

78.8 

77.8 

769 

76.0 

75.1 

32  

83,3 

824 

81  5 

80  5 

79  6 

787 

778 

768 

759 

75.0 

33  .'.. 

832 

823 

81  4 

80  5 

79  5 

78  6 

777 

76  8 

75,9 

74.9 

34   

83.2 

82  3 

81  3 

80  4 

79  5 

78  5 

77.6 

76.7 

758 

74.9 

35   

83.1 

82  2 

81  3 

80  4 

79  4 

78  5 

77.6 

76.6 

75.7 

74.8 

36  

83,1 

82,2 

81,3 

803 

79  4               78  4 

77.5 

76.6 

75.6 

747 

37  

83,0 

82  2 

81  2 

803 

79  3 

78  4 

77.4 

76.5 

756 

74.6 

38  

83.0 

82.1 

81  2 

802 

79  3 

78  3 

77.4 

764 

75  5 

746 

39  

83  0 

82.1 

81.1 

80.2 

79  2 

78  3 

77  3 

76  4 

755 

74.5 

40  -.... 

82,9 

82  1 

81.1 

80.2 

79  2 

78  3 

77  3 

76.4 

75  4 

74.5 

41    

82,9 

820 

81.1 

80.1 

792 

78  2 

77  3 

76.3 

75  4 

74.4 

42   

82,9 

82.0 

81.1 

80.1 

79  1 

78  2 

772 

763 

75  3 

74.4 

43  

829 

820 

81.0 

80  1 

79.1 

78.2 

77.2 

76.2 

75.3 

74.3 

44   

828 

81  9 

81.0 

800 

79.1 

78.1 

77.2 

76.2 

752 

74  3 

45   

828 

81.9 

81  0 

800 

79  1 

78  1 

77.1 

76.2 

752 

74.3 

46   

82  8 

81.9 

81  0 

800 

79  0 

78  1 

77.1 

76.1 

752 

74.2 

47   

828 

81.9 

80  9 

80  0 

79  0 

78  0 

77.1 

76.1 

75.2 

74.2 

48   

82  8 

81,9 

80  9 

80  0 

79  0 

78  0 

77.1 

76.1 

75.1 

74.2 

49  

827 

81  8 

809 

79  9 

79  0 

780 

77.0 

76.1 

75.1 

74.1 

50 

82.7 

81  8 

80  9 

79  9 

79  0 

78  0 

77.0 

76.0 

75.1 

74.1 

51    

82.7 

81  8 

80  9 

79  9 

78  9 

78  0 

77.0 

76.0 

75.1 

74.1 

52   

82.7 

81  8 

809 

79  9 

78  9 

780 

77.0 

76.0 

75.0 

74  1 

53  

82.7 

81  8 

80  8 

79  9 

78  9 

77  9 

77.0 

76.0 

750 

74.0 

54   

82,7 

81  8 

808 

79  9 

78  9 

77  9 

76  9 

760 

75  0 

74.0 

55  

826 

81  8 

808 

79  8 

78  9 

779 

76  9 

76.0 

750 

74.0 

56  

826 

81  7 

80  8 

79  8 

78  9 

779 

76  9 

75.9 

75,0 

74.0 

57  

826 

81  7 

808 

79  8 

78  9 

77,9 

769 

75.9 

750 

74.0 

58  

826 

81  7 

808 

79  8 

78  8 

779 

769 

75.9 

74  9 

74.0 

59  

826 

81  7 

808 

79  8              78  8 

77,9 

769 

75.9 

74.9 

74.0 

60  

826 

81  7 

808 

79.8              78  8 

778 

76.9 

75.9 

74  9 

73.9 

61    

826 

81,7 

808 

79  8 

788 

77,8 

769 

75  9 

74  9 

73.9 

62  

826 

81  7 

807 

798 

78,8 

77,8 

769 

759 

74  9 

73.9 

63  

826 

81  7 

80  7 

79  8 

78  8 

778 

76  8 

75  9 

74  9 

73.9 

64  

82,5 

81,7 

80.7 

79.8 

78  8 

778 

76.8 

759 

74  9 

73.9 

65  

82.5 

81.7 

80  7 

798 

78  8 

778 

76  8 

75  8 

749 

73.9 

66  

825 

81,7 

80.7 

79.7 

78  8 

77  8 

768 

75,8 

749 

73.9 

67  

82.5 

81  7 

80.7 

79.7 

78  8 

77  8 

768 

75,8 

749 

73.9 

68  ... 

825 

81  6 

807 

797 

78  8 

778 

76  8 

758 

74  8 

73.9 

69  

82.5 

81,6 

807 

79.7               78  8 

77.8 

768 

758 

74  8 

73.9 

70  

82.5 

81,6 

807 

797               78.8 

77.8 

768 

75  8 

74  8 

73.9 

71    

825 

81  6 

80.7 

79.7 

78.7 

77.8 

76.8 

75,8 

74  8 

73.8 
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JOINT  AND  Last  Survivor  Table— Continued 


Ages 


0 


72  ... 

73  ... 

74  ... 

75  ... 

76  ... 

77  ... 

78  ... 

79  ... 

80  ... 

81  ... 

82  ... 

83  ... 

84  ... 

85  ... 

86  ... 

87  ... 

88  ... 

89  ... 

90  ... 

91  ... 

92  ... 

93  ... 

94  ... 

95  ... 

96  ... 

97  ... 

98  ... 

99  ... 
100 
101 
102  . 
103 
104 
105  . 
106 
107 
108  . 
109 
110 
111 
112 
113  , 
114 
115+ 


Ages 


82.5 

82.5 

825 

825 

825 

825 

825 

82.5 

82.5 

82.4 

82.4 

82.4 

82.4 

82.4 

82.4 

82.4 

824 

824 

82  4 

824 

82.4 

82.4 

82.4 

82.4 

82.4 

82.4 

824 

82  4 

82.4 

82.4 

82.4 

82.4 

824 

824 

824 

824 

82  4 

82.4 

82.4 

82.4 

82.4 

82.4 

82.4 

824 


81 
81 

81 
81 
81 
81 
81 


6 
6 
6 
6 
6 
6 
6 
81.6 
81.6 
81.6 
81.6 
81.6 
81.6 
81.6 
81.6 
81.6 
81  6 
81  6 
81  6 
81  6 
81.6 
81.6 
81.6 
81.6 
81.6 
81  6 
81  6 
81  6 
81.6 
81.6 
81.6 
81 
81 
81 
81 
81 
81 
81 
81.6 
81.6 
81.6 
81.6 
81.6 
81  6 


I 


8 


80.7 
80.7 

80.7 
80.7 
80.7 
80.7 
80.7 
80.7 
80.7 
80.7 
80.7 
80.7 
80.7 
806 
806 
80.6 
806 
806 
806 
80.6 
806 
80.6 
806 
806 
806 
806 
80.6 
806 
806 
80  6 
806 
80  6 
80.6 
80.6 
806 
806 
80.6 
80.6 
806 
806 
80  6 
806 
806 
806 


79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
797 
797 
797 
79.7 
79.7 
797 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 
79.7 


10 


11 


12 


13 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 


800 

79  6 

79  1 

78.7 

79  6 

79.0 

78  6 

78.1 

79.1 

78.6 

78.1 

77.6 

78.7 

78.1 

77.6 

77.1 

78.2 

77.7 

77  1 

766 

77.9 

77.3 

76  7 

76  1 

77.5 

76.9 

76  3 

757 

77.2 

76.5 

759 

75.3 

76.8 

76.2 

755 

74.9 

76.5 

758 

•      752 

74.5 

763 

75-5 

748 

74.2 

76.0 

75.3 

74  5 

73.8 

75.8 

750 

743 

73.5 

75.5 

748 

740 

73.3 

75.3 

74.5 

738 

73.0 

75.1 

74.3 

73.5 

72.8 

75.0 

74.1 

73.3 

72.5 

74.8 

74.0 

73.1 

72.3 

74.6 

73.8 

730 

72.2 

74.5 

736 

72.8 

72.0 

74.4 

73.5 

727 

71.8 

74.3 

734 

725 

71.7 

74.1 

73.3 

72.4 

71.5 

74.0 

!            73.2 

72.3 

71.4 

78.7  , 

78.7  ' 

78,7 

78  7 

78.7 

78.7 

78.7 

78.7 

78.7 

78.7 

78.7 

78.7 

78.7 

78.7 

78  7 

78.7 

78.7 

78.7 

78  7 

787 

787 

78  7 

78.7 

78,7 

787 

78.7 

78.7 

787 

787 

78.7 

78.7 

78  7 

78.7 

78.7 

787 

78.7 

78.7 

78.7 

787 

78.7 

787 

78.7 

78.7 

78.7 


77.8 
77.8 
77.8 
77.8 
77.8 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
777 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 
77.7 


76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.8 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 
76.7 


75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 
75.8 


74.8 
74.8 
74.8 
74.8 
74.8 
74.8, 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74i8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 
74.8 


73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
738 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 
73.8 


14 

15 

16 

17 

18 

19 

78.2 

77.9 

77.5 

77.2 

76.8 

76.5 

77.7 

77.3 

76.9 

76.5 

76.2 

75.8 

77.1 

76.7 

76.3 

75.9 

75.5 

75,2 

76.6 

76.1 

75.7 

75.3 

74.9 

74.5 

76.1 

75.6 

75.1 

74.7 

74.3 

73.9 

75.6 

75.1 

74.6 

74.1 

73.7 

73.3 

75.1 

74.6 

74.1 

73.6 

73.1 

72.7 

74,7 

74.1 

73.6 

73.1 

72.6 

72.1 

74.3 

73.7 

73.1 

72.6 

72.1 

71.6 

73.9 

73.3 

72.7 

72.1 

71.6 

71.1 

73.5 

72.9 

72.3 

71.7 

71.1 

70.6 

73.2 

72.5 

71.9 

71.3 

70.7 

70.1 

72.9 

72.2 

71.5 

70.9 

70.3 

69.7 

72.6 

71.9 

71.2 

70.5 

69.9 

69.3 

72.3 

71.6 

70.9 

70.2 

69.5 

68.9 

72.0 

71.3 

70.6 

69.9 

69.2 

68.5 

71.8 

71.0 

70.3 

69.6 

68.9 

68.2 

71.6 

70.8 

70.0 

69.3 

68.6 

67.9 

71.3 

70.6 

69.8 

69.0 

68.3 

67.6 

71.2 

70.4 

69.6 

68.8 

68.0 

67.3 

71.0 

70.2 

69.4 

68.6 

67.8 

67,1 

70.8 

70.0 

69.2 

68.4 

67.6 

66.8 

70.7 

69.8 

69.0 

68.2 

67.4 

66.6 

70.5 

69.7 

68.8 

68.0 

67.2 

66.4 
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Ages 


10 


34  .. 

35  .. 

36  .. 

37  .. 

38  .. 

39  .. 

40  .. 

41  .. 

42  .. 

43  .. 

44  .. 

45  .. 

46  .. 

47  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

54  ., 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  , 

94  , 
95 
96 
97 
98 
99 
100 
101 
102 
103 
104 
105 
106 
107 


73.9 

73.9 

73.8 

73.7 

73.6 

73.6 

73.5 

73.5 

73.4 

73.4 

73.3 

73.3 

73.3 

73.2 

73.2 

73.2 

73.1 

73.1 

73.1 

73.1 

73.1 

73.0 

73.0 

73.0 

73.0 

73.0 

73.0 

73.0 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.9 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 

72.8 
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Ages 

10 

11 

12 

13 

14 

15 

r 

16 

17 

18 

19 

108    

728 

71.8 

70.8  ' 

69.9 

68.9 

67.9 

66.9 

66.0 

650 

64.0 

109   

728 

718 

70  8 

69.9 

68.9 

67.9 

66.9 

66.0 

65.0 

64.0 

110     

728 
728 
728 
728 
728 
728 

71  8 
71  8 
71  8 
718 
718 
71.8 

70.8 
70.8 
708 
70.8 
70.8 
70.8 

699 
69.9 
699 
69.9 
69  9 
69.9 

68.9 

68.9 

68.9 

68.9  1 

68.9 

68.9 

67.9 
67.9 
67.9 
67.9 
67.9 
67.9 

66.9 
66.9 
66.9 
66.9 
66.9 
66.9 

66.0 
66.0 
66.0 
66.0 
66.0 
66.0 

65.0 
65.0 
65.0 
65.0 
65.0 
65.0 

64.0 

Ill     

64.0 

112    

640 

113   

64.0 

114   

64.0 

115+  

64.0 

Ages 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

20      

70  1 

696 

69  1 

68.7 

68.3 

67.9 

67.5 

67.2 

66.9  ! 

66.6 

21   

69.6 

69  1 

686 

68.2 

67.7 

67.3 

66.9 

66.6 

66.2 

65.9 

22  

69.1 

68  6 

68.1 

67.6 

67.2 

66.7 

66.3 

65.9  i 

65.6 

65.2 

23  

687 

68  2 

67.9 

67.1 

66.6 

66.2 

65.7 

65.3  , 

64.9 

64.6 

24  

683 

677 

67.2 

66.6 

66.1 

65.6 

65.2 

64.7 

64.3 

63.9 

25    

679 

67  3 

66.7 

77.2 

65.6 

65.1 

64.6 

64.2  1 

63.7  1 

63.3 

26  

675 

669 

66.3 

■   65.7 

65.2 

64.6 

64.1  i 

63.6  i 

63.2  ■ 

62.8 

27  .'. 

672 

666 

65.9 

65.3 

64.7 

64.2 

63.6  i 

63.1 

62.7 

62.2 

28  

669 

662 

656 

64.9 

64.3 

63.7 

63.2 

62.7 

62.1 

61.7 

29  

666 

659 

65.2 

64.6 

63.9 

63.3 

62.8 

62.2 

61.7 

61.2 

30  

663 

656 

64.9 

64.2 

63.6 

62.9 

62.3 

61.8 

61.2 

60.7 

31  

66.1 

65  3 

64.6 

63.9 

63.2 

62.6 

62.0 

61.4  i 

60.8 

60.2 

32  

65.8 

65  1 

64.3 

63.6 

62.9 

62.2 

61.6 

61.0 

60.4 

59.8 

33  

65  6 

648 

641 

63.3 

62.6 

61.9 

61.3 

60.6 

60.0 

59.4 

34  

65.4 

64  6 

63.8 

63.1 

62.3 

61.6 

60.9 

60.3  , 

59.6  i 

59.0 

35  

65.2 

64.4 

63.6 

62.8 

62.1 

61.4 

60.6 

59.9 

59.3 

58.6 

36  

65.0 

642 

63.4 

62.6 

61.9 

61.1 

60.4  1 

59.6 

69.0 

58.3 

37  

649 

64  0 

63.2 

62.4 

61.6 

60.9 

60.1 

59.4 

58.7 

58.0 

38  

64.7 

63  9 

63.0 

62.2 

61.4 

60.6 

59.9 

59.1 

58.4  ' 

577 

39  

646 

637 

62.9 

62.1 

61.2 

60.4 

59.6 

58.9 

58.1  i 

57.4 

40  

64.4 

636 

62.7 

61.9 

61.1 

60.2 

59.4  1 

58.7 

57.9 

57.1 

41   

64.3 
64.2 
64.1 
64.0 
64.0 
63.9 

635 
63.3 
632 
63  1 
630 
630 

62.6 
62,5 
62.4 
62.2 
62.2 
^  62.1 

61.7 
61.6 
61.5 
61.4 
61.3 
61.2 

60.9 
60.8 
60.6 
60.5 
60.4 
60.3 

60.1 
59.9 
59.8 
59.6 
59.5 
59.4 

59.3 
59.1 
58.9 
58.8 
58.6 
58.5 

58.5 
58.3 
58.1 
57.9 
57.8 
57.7  i 

57.7 

57.5 

573 

57.1 

56.9  i 

56.8 

56.9 

42  

56.7 

43   

56.5 

44  

56.3 

45     

56.1 

46  

56.0 

47  

63.8 

629 

62.0 

61.1 

60.2 

59.3 

58.4 

57.5 

56.7  ' 

55.8 

48  

63.7 
63.7 
63.6 

62.8 
628 
62.7 

61  9 
61.8 
61.8 

61.0 
60.9 
60.8 

60.1 
60.0 
59.9 

59.2 
59.1 
59.0 

58.3 
58.2 
58.1 

57.4' 

57.3 

57.2 

56.5 
56.4 
56.3 

55.7 

49  

55.6 

50  

55,4 

51  

63.6 
63.5 
63.5 
63.5 

63.4 
63.4 
63.4 

62.6 
62.6 
62.5 
62.5 
625 
62.4 
62.4 

61.7 
61.7 
61.6 
61.6 
61.5 
61.5 
61.5 

60.8 
60.7 
60.7 
60.6 
60.6 
60.5 
60.5 

59.9 
59.8 
59.7 
59.7 
59.6 
59.6 
59.6 

58.9 
58.9 
58.8 
58.8 
58.7 
58.7 
58.6 

58.0 
58.0 
57.9 
57.8 
57.8 
57.7 
57.7 

57.1 
57.1 
57.0 
56.9 
56.8 
56.8 
56.7 

56.2 
56.1 
56.1 
56.0 
55.9 
55.9 
55.8 

55.3 

52  ....'. 

55.2 

53  

55.2 

54  

55.1 

55   

55.0 

56    

54.9 

57  

54.9 

58  

63.3 

62.4 

61.4 

60.5 

59.5 

58.6 

57.6 

56.7 

55.8 

54.8 

59  

63.3 

62.3 

61.4 

60.4 

59.5 

58.5 

57.6 

56.7 

55.7 

54.8 

60  

63.3 

62.3 

61.4 

60.4 

59.5 

58.5 

57.6 

56.6 

55.7 

54.7 

61  

63.3 

62.3 

61.3 

60.4 

59.4 

58.5 

57.5 

56.6 

55.6 

54.7 

62 

63.2 

62.3 

61.3 

60.4 

59.4 

58.4 

57.5 

56.5 

55.6 

54.7 

63  

63.2 

62.3 

62.3 

61.3 

60.3 

59.4 

58.4 

57.5 

•   56.5 

55.6 

64  

63.2 

62.2 

61.3 

60.3 

59.4 

58.4 

57.4 

56.5 

55.5 

54.6 

65  

63.2 

62.2 

61.3 

60.3 

59.3 

58.4 

57.4 

56.5 

55.5 

54.6 

66  

63.2 

62.2 

61.2 

60.3 

59.3 

58.4 

57.4 

56.4 

55.5 

54.5 

67  

63.2 

62.2 

61.2 

60.3 

59.3 

58.3 

57.4 

56.4 

55.5 

54.5 

68  

63.1 

62.2 

61.2 

60.2 

59.3 

58.3 

57.4 

56.4 

55.4 

54.5 

69  

63.1 

62.2 

61.2 

60.2 

59.3 

58.3 

57.3 

56.4 

55.4 

54.5 

70  

63.1 

62.2 

61.2 

60.2 

59.3 

58.3 

57.3 

56.4 

55.4 

54.4 

71  

63.1 

62.1 

61.2 

60.2 

59.2 

58.3 

57.3 

56.4 

55.4 

54.4 

72  

63.1 

62.1 

61.2 

60.2 

59.2 

58.3 

57.3 

56.3 

55.4 

54.4 

73  

63.1 

62.1 

61.2 

60.2 

59.2 

58.3 

i     57.3 

56.3 

55.4 

54.4 

74  

63.1 

62.1 

61.2 

60.2 

59.2 

58.2 

57.3 

56.3 

55.4 

54.4 

75  

63.1 

62.1 

61.1 

60.2 

59.2 

I            58.2 

57.3 

56.3 

55.3 

54.4 

76  

63.1 

62.1 

61.1 

60.2 

59.2 

58.2 

57.3 

56.3 

55.3 

54.4 

77  

63.1 

62.1 

61.1 

60.2 

59.2 

58.2 

57.3 

56.3 

55.3 

54.4 

78  

63.1 

62.1 

61.1 

60.2 

59.2 

58.2 

57.3 

i     56.3 

55.3 

54.4 

79  

63.1 

62.1 

61.1 

60.2 

59.2 

58.2 

57.2 

i     56.3 

55.3 

54.3 

80  

63.1 

62.1 

61.1 

60.1 

59.2 

1     58.2 

57.2 

56.3 

55.3 

54.3 

81  

63.1 

62.1 

61.1 

60.1 

59.2 

58.2 

57.2 

i     56.3 

55.3 

54.3 
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-   - 



Ages 

20 

21 

22 

23 

24 

25 

26    ' 

27 

28 

29 

82  

63.1 

62  1 

61  1 

60  1 

59  2 

58  2 

57.2 

56.3 

55.3 

54.3 

83  

63.1 

62  1 

61.1 

60  1 

59  2 

58  2 

57.2 

56.3 

55.3 

54.3 

84  

63.0 

62,1 

61  1 

60  1 

59  2 

58  2 

57.2 

56.3 

55.3 

54.3 

85  

63.0 

62  1 

61  1 

60  1 

59  2 

58  2 

57.2 

56.3 

55.3 

54.3 

86  

63.0 

621 

61  1 

60.1 

59  2 

58  2 

572 

562 

55.3 

54.3 

87  

63.0 

62  1 

61,1 

60  1 

59  2 

58  2 

57.2 

56.2 

55.3 

54.3 

88 

63.0 

62  1 

61,1 

60  1 

59  2 

58  2 

57.2 

56.2 

55.3 

54.3 

89  

63.0 

62  1 

61,1 

60  1 

59  1 

582 

57.2 

56.2 

55.3 

54.3 

90  

63.0 

62  1 

61  1 

60  1 

59  1 

58  2 

57.2 

56.2 

55.3 

54.3 

91  

63.0 
63.0 

62.1 
62.1 

61.1 
61.1 

60  1 
60  1 

59  1 
59  1 

58  2 
58  2 

572 

57  2 

56  2 

56  2 

55.3 

55.3 

54.3 

92  

543 

93  

63.0 

62  1 

61.1 

60  1 

59  1 

58  2 

57.2 

56.2 

55.3 

54.3 

94  

63.0 

62  1 

61  1 

60  1 

591 

58  2 

57.2 

56.2 

55.3 

54.3 

95  

63.0 

621 

61  1 

60  1 

59  1 

58  2 

572 

562 

55.3 

54.3 

96  

63.0 

62  1 

61,1 

60  1 

591 

58  2 

57.2 

56.2 

55.3 

54.3 

97   

60.3 
63.0 

62  1 
62,1 

61  1 
61,1 

60  1 
60,1 

59,1 
59,1 

58  2 
58  2 

57.2 
57.2 

56.2 
56.2 

55.3 
553 

54.3 

98  

543 

99  

63.0 

62,1 

61,1 

60  1 

59  1 

58  2 

57.2 

56.2 

55  3 

54  3 

100  

63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 
63.0 

62  1 
62  1 
62,1 
62  1 
62  1 
62  1 
62  1 
62  1 
62,1 
62,1 
62  1 
62.1 
621 
62,1 
62,1 
62  1 

61,1 
61,1 
61  1 
61,1 
61  1 
61,1 
61,1 
61,1 
61.1 
61  1 
61.1 
61.1 
61.1 
61.1 
61,1 
61,1 

60  1 
60  1 
60,1 
60  1 
60  1 
60,1 
60  1 
60  1 
60  1 
60  1 
60,1 
60  1 
60  1 
60  1 
60  1 
60  1 

591 
59  1 
59,1 
59  1 
59  1 
59  1 
591 
59  1 
59,1 
59  1 
59  1 
59  1 
59  1 
59  1 
59.1 
59.1 

58  2 
582 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58  2 
58,2 
582 

572 

57  2 
57  2 
572 
572 
572 
57.2 
57.2 
57.2 
57.2 
57.2 
57  2 
57  2 
57  2 
57  2 
57  2 

56  2 
56  2 
56  2 
56  2 
562 
56.2 
56.2 
56.2 
56.2 
56.2 
56.2 
56  2 
56  2 
56  2 
56  2 
56  2 

55.3 
55.3 

55  3 
55  3 
55  3 
55  3 
553 
55  3 
55  3 
55  3 
55  3 
55  3 
55  3 
55  3 
553 
55.3 

54  3 

101  

54  3 

102  

54  3 

103  

54  3 

104  

54  3 

105  

54  3 

106   

54  3 

107   

54  3 

108  

54  3 

109   

54  3 

110  

54  3 

111  

54  3 

112  

54  3 

113  ;.... 

54  3 

114 

54.3 

115+  

54.3 

AGES 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

30  

60.2 

59.7 

59.2 

588 

584 

58  0 

57  6 

57  3 

57.0 

56.7 

31  

59.7 

59.2 

58.7 

582 

57  8 

57  4 

57  0 

56  6 

56.3 

560 

32  

59.2 

587 

58.2 

57,7 

572 

56  8 

56  4 

56  0 

55  6 

55  3 

33  

58.-8 

58.2 

57  7 

57,2 

56  7 

56  2 

558 

55  4 

55  0 

54  7 

34  

58.4 

578 

57.2 

567 

562 

55  7 

55.3 

54.8 

54  4 

54  0 

35  

58.0 

574 

56,8 

56  2 

55,7 

55  2 

54.7 

54.3 

53  8 

53  4 

36  

57.6 

57,0 

56  4 

558 

55,3 

54  7 

54.2 

53.7 

53  3 

52  8 

37  

57.3 

566 

560 

55  4 

548 

543 

53.7 

53.2 

52  7 

523 

38  

57.0 

56,3 

55.6 

550 

544 

53,8 

53.3 

52.7 

52  2 

51  7 

39  

56.7 

560 

55  3 

547 

54  0 

53  4 

52  8 

52  3 

51.7 

51  2 

40  

56.4 

55,7 

55  0 

543 

53  7 

53  0 

524 

51  8 

51.3 

508 

41   

56.1 
55.9 

55.4 
55.2 

547 
544 

54  0 
53  7 

533 
53  0 

52  7 
52  3 

52.0 

51.7 

51.4 
51.1 

50.9 
504 

50  3 

42  

49  9 

43  

55.7 

549 

542 

53,4 

52,7 

52  0 

51  3 

50  7 

50  1 

49  5 

44  

55.5 

54.7 

539 

532 

524 

51  7 

51.0 

50.4 

49  7 

49  1 

45  

55.3 

545 

537 

52  9 

52,2 

51  5 

50.7 

50.0 

49  4 

48  7 

46  

55.1 

54.3 

535 

52  7 

52,0 

51,2 

50  5 

49  8 

49  1 

48  4 

47  

55.0 

54  1 

533 

52,5 

51  7 

51,0 

50  2 

49  5 

48  8 

48  1 

48  

54.8 

54.0 

53.2 

523 

51  5 

50,8 

50  0 

49  2 

48  5 

478 

49  

54.7 

53,8 

53  0 

52,2 

51,4 

506 

49  8 

49  0 

48  2 

47  5 

50  

54.6 

53.7 

529 

520 

51  2 

50  4 

49  6 

48  8 

48  0 

47  3 

51  

54.5 

53,6 

52.7 

51,9 

51  0 

502 

49.4 

48.6 

47  8 

47  0 

52  

54.4 

53.5 

52.6 

51  7 

509 

500 

49.2 

46.4 

47  6 

46  8 

53  

54.3 

53,4 

52.5 

51,6 

50  8 

49  9 

49.1 

48.2 

47  4 

46  6 

54  

54.2 

53.3 

524 

51,5 

50  6 

498 

48.9 

48.1 

47  2 

46  4 

55  

54.1 

53.2 

52.3 

51,4 

50  5 

49  7 

48.8 

47.9 

4~  " 

46  3 

56  

54.0 

53.1 

52.2 

51,3 

50  4 

49  5 

487 

47.8 

47  0 

46  1 

57  

54.0 

530 

52  1 

51,2 

50  3 

49  4 

48  6 

47  7 

46  8 

46  0 

58  

53.9 

53.0 

52.1 

51,2 

50,3 

49,4 

48  5 

476 

46  - 

45  8 

59  

53.8 

52.9 

520 

51,1 

50.2 

49.3 

48.4 

47.5 

46  6 

45  7 

60  

53.8 

52,9 

51.9 

51  0 

50  1 

492 

48.3 

47.4 

46  5 

45  6 

61  

53.8 

52,8 

51.9 

51.0 

500 

49  1 

48.2 

47.3 

46  4 

45,5 

62  

53.7 

52.8 

51  8 

50.9 

50  0 

49  1 

48.1 

47.2 

46  3 

45  4 

63  

53.7 

527 

51  8 

50.9 

49  9 

49  0 

48.1 

47.2 

46  3 

45  3 

64  

53.6 

52.7 

51  8 

50.8 

49  9 

48  9 

48  0 

47  1 

46  2 

45  3 

65  

53.6 

52.7 

51.7 

50.8 

49.8 

48  9 

480 

47,0 

46  1 

45  2 
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36 


37 


38 


39 


40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 


502 

49  8 

49  3 

489 

49.8 

49,3 

488 

483 

49.3 

48.8 

48  3 

47.8 

48.9 

48.3 

47.8 

47.3 

48.5 

47.9 

47.3 

46.8 

48.1 

47.5 

46.9 

46.3 

47.7 

47.1 

465 

45.9 

47.4 

46.7 

46  1 

45.5 

47.1 

46.4 

45.8 

45.1 

46.8 

46  1 

45.4 

44.8 

46.5 

45.8 

45.1 

444 

46.3 

45.5 

448 

44.1 

46.0 

45.3 

44.6 

43.8 

45.8 

45.1 

44.3 

43.6 

45.6 

44.8 

44  1 

43.3 

45.5 

44.7 

439 

43.1 

45.3 

44.5 

437 

42.9 

45.1 

44.3 

435 

42.7 

45.0 

44.2 

43.3 

42.5 

44.9 

440 

432 

42.4 

47.9 

47.9 

47.8 

47.8 

47.8 

47.7 

47.7 

47.7 

47.7 

47.7 

47.6 

47.6 

47.6 

47.6 

47.6 

47.6 

47.6 

47.6 

47.6 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

47.5 

475 

47.5 

47.5 

47.5 


47.0 

46.9 

46.9 

46.9 

46.8 

46.8 

46.8 

46.7 

46.7 

46.7 

46.7 

46.7 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.6 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 

46.5 


46.1 

46.0 

46.0 

45.9 

45.9 

45.9 

45.8 

45.8 

45.8 

45.7 

457 

45.7 

457 

45.7 

45.7 

45.7 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 

45.6 


45.1 

45.1 

45.0 

45.0 

44.9 

449 

449 

44,8 

44.8 

44.8 

44.8 

44.8 

44,7 

447 

44.7 

44.7 

44.7 

44.7 

44.7 

44.7 

44.6 

446 

446 

44.6 

44.6 

44,6 

44.6 

44.6 

44.6 

446 

44.6 

44.6 

44.6 

446 

44.6 

44.6 

44.6 

44.6 

44.6 

44.6 

446 

44.6 

44.6 

44.6 

44.6 

44.6 

44.6 

44.6 

44.6 

44.6 


44 

45 

46 

47 

48 

4 

48.5 

48.1 

47.7 

47.4 

47.1 

47.9 

47.5 

47.1 

46.7 

46.4 

47.3 

46.9 

46.5 

46.1 

45.8 

46.8 

46.3 

45.9 

45.5 

45.1 

46.3 

45.8 

45.4 

44.9 

44.5 

45.8 

45.3 

44.8 

44.4 

44.0 

45.4 

44.8 

44.3 

43.9 

43.4 

44.9 

44.4 

43.9 

43.4 

42.9 

44.5 

44.0 

43.4 

42.9 

42.4 

44.2 

43.6 

43.0 

42.4 

41.9 

43.8 

43.2 

42.6 

42.0 

41.5 

43.5 

42.8 

42.2 

41.6 

41.0 

43.2 

42.5 

41.8 

41.2 

40.6 

42.9 

42.2 

41.5 

40.9 

40.3 

42.6 

41.9 

41.2 

40.5 

39.9 

42.4 

41.6 

40.9 

40.2 

39.6 

42.1 

41.4 

40.7 

40.0 

39.3 

41.9 

41.2 

40.4 

39.7 

39.0 

41.7 

40.9 

40.2 

39.4 

38.7 

41.5 

40.7 

40.0 

39.2 

38.5 

46.8 
46.1 
45.4 
44.8 
44.2 
43.6 
43.0 
42.4 
41.9 
41.4 
40.9 
40.5 
40.1 
39.7 
39.3 
38.9 
38.6 
38.3 
38.0 
37.8 
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Ages 


40 


41 


42 


43 


44 


45 


46 


47 


48 


49 


60  .. 

61  ... 

62  ... 

63  ... 

64  ... 

65  .... 

66  .... 

67  .... 

68  .. 

69  .... 

70  .... 

71  .... 

72  .... 

73  ... 

74  .... 

75  .... 

76  .... 

77  .... 

78  .... 

79  .... 

80  .... 

81  .... 

82  ... 

83  ... 

84  .... 

85  .... 

86  .... 

87  .... 

88  .... 

89  .... 

90  .... 

91  .... 

92  ... 

93  .... 

94  .... 

95  .... 

96  .... 

97  .... 

98  .... 

99  .... 

100  .. 

101  .. 

102  .. 

103  .. 

104  .. 

105  .. 

106  ., 

107  ., 

108  ., 

109  ., 

110  ., 

111  ., 

112  ., 

113  . 

114  ., 
115+ 


44.7 

439 

43  0 

422 

41  4 

40  6 

398 

39  0 

38.2 

37  5 

44.6 

438 

42  9 

42.1 

41  2 

40  4 

39  6 

38  8 

380 

373 

44.5 

43.7 

428 

41  9 

41  1 

403 

39.4 

38.6 

37.8 

37  1 

44.5 

436 

42,7 

41,8 

41  0 

40  1 

39.3 

38.5 

37.7 

36  9 

44.4 

435 

426 

41  7 

408 

400 

39.2 

38.3 

37.5 

36  7 

44.3 

43.4 

425 

41  6 

407 

39  9 

39.0 

38.2 

37.4 

366 

44.2 

433 

42  4 

41.5 

40  6 

39  8 

38  9 

38  1 

37.2 

36  4 

44.2 

43.3 

42  3 

41.4 

40  6 

39  7 

38  8 

38  0 

37.1 

36  3 

44.1 

432 

42,3 

41,4 

40,5 

39  6 

38  7 

37  9 

37  0 

36  2 

44.1 

43.1 

422 

41,3 

40  4 

39  5 

38  6 

37  8 

36  9 

36  0 

44.0 

43.1 

42.2 

41.3 

40  3 

39  4 

38  6 

37  7 

36  8 

35  9 

44.0 

43  0 

42.1 

41,2 

40  3 

39  4 

38  5 

37  6 

36:- 

35  9 

43.9 

430 

42  1 

41  1 

40  2 

39  3 

38  4 

37  5 

36  6 

35  8 

43.9 

430 

420 

41  1 

40.2 

39.3 

38  4 

37  5 

36  6 

357 

43.9 

429 

420 

41  1 

40.1 

39.2 

38  3 

37  4 

36  5 

35  6 

43.8 

42  9 

42,0 

41  0 

40.1 

39.2 

38  3 

37  4 

36  5 

35  6 

43.8 

42.9 

41  9 

41  0 

40.1 

39.1 

38  2 

37  3 

36  4 

35  5 

43.8 

42,9 

41,9 

41  0 

40  0 

39  1 

382 

373 

36  4 

35  5 

43.8 

428 

41  9 

40,9 

40  0 

39  1 

38  2 

37  2 

36  3 

35  4 

43.8 

42  8 

41  9 

40  9 

40  0 

39  1 

38  1 

37  2 

36  5 

35  4 

43.7 

42.8 

41  8 

40  9 

400 

39  0 

38.1 

37.2 

36  3 

35  4 

43.7 

428 

41,8 

40  9 

39.9 

39  0 

38.1 

37.2 

36  2 

353 

43.7 

42  8 

41  8 

40  9 

39  9 

39  0 

38  1 

37.1 

36  2 

35.3 

43.7 

42  8 

41  8 

40  9 

39  9 

39.0 

38  0 

37  1 

36  2 

353 

43.7 

42.7 

41,8 

408 

39  9 

39  0 

38  0 

37  1 

36  2 

35  3 

43.7 

42.7 

418 

40  8 

39  9 

38  9 

38  0 

37  1 

36  2 

35  2 

43.7 

42.7 

41  8 

408 

39  9 

38  9 

38  0 

37  1 

36  ■ 

352 

43.7 

42.7 

41,8 

40.8 

399 

389 

38  0 

37  0 

36  - 

35  2 

43.7 

427 

41,8 

408 

399 

389 

38  0 

37  0 

36  ' 

35  2 

43.7 

42  7 

41  7 

408 

39,8 

389 

38  0 

37  0 

36  1 

352 

43.7 

42  7 

41  7 

40.8 

398 

38  9 

38  0 

37  0 

36.1 

352 

43.7 

42.7 

41  7 

40  8 

39  8 

38  9 

37  9 

37.0 

36  1 

352 

43.7 

427 

41  7 

408 

39  8 

38  9 

37  9 

37.0 

36  '' 

35  1 

43.7 

42,7 

41  7 

408 

39  8 

38  9 

37  9 

37  0 

36  - 

35  1 

43.7 

427 

41  7 

408 

398 

389 

37  9 

37  0 

36  1 

35  1 

43.6 

427 

41  7 

40.8 

398 

38  9 

37  9 

37  0 

36  1 

35  1 

43.6 

42,7 

41  7 

40  8 

398 

389 

37  9 

37  0 

36  1 

35  1 

43.6 

42  7 

41  7 

40,8 

398 

38  9 

37  9 

37  0 

36  ' 

35  1 

43.6 

42.7 

41.7 

408 

39  8 

38  9 

37.9 

37.0 

36  0 

35  1 

43.6 

427 

41.7 

40,8 

39  8 

389 

379 

370 

36  0 

35  1 

43.6 

42  7 

41  7 

40,8 

39  8 

38  9 

37  9 

37  0 

36  0 

35  1 

43.6 

42,7 

41  7 

40  8 

398 

38  9 

379 

37,0 

36  0 

35  1 

43.6 

42  7 

41  7 

40  8 

398 

389 

37  9 

37.0 

360 

35  1 

43.6 

42.7 

41  7 

40  8 

398 

389 

379 

370 

36  0 

35  1 

43.6 

42.7 

41,7 

40  8 

398 

388 

37  9 

37  0 

36  0 

351 

43.6 

42.7 

41  7 

40  8 

39  8 

38  8 

37  9 

37  0 

36  0 

35.1 

43.6 

42.7 

41,7 

408 

39  8 

388 

37  9 

37  0 

36  0 

35  1 

43.6 

42  7 

41  7 

40  8 

39  8 

38  8 

37  9 

37  0 

36  0 

35  1 

43.6 

42.7 

41,7 

40  8 

39  8 

38  8 

37  9 

37  0 

36  0 

35  1 

43.6 

42.7 

41  7 

407 

398 

38  8 

3~  9 

37  0 

360 

35  1 

43.6 

42.7 

41  7 

407 

398 

38  8 

3'  9 

37  0 

36  0 

351 

43.6 

42.7 

41  7 

407 

398 

388 

37  9 

370 

360 

351 

43.6 

42.7 

41.7 

40  7 

398 

388 

37.9 

37.0 

36  0 

35  1 

43.6 

42.7 

41.7 

40,7 

398 

38  8 

37.9 

37.0 

1     360 

35  1 

43.6 

42.7 

41  7 

40  7 

39  8 

38  8 

37  9 

37  0 

360 

35  1 

43.6 

427 

41  7 

40  7 

39  8 

38  8 

37  9 

37  0 

360 

35  1 

Ages 

50 

51 

52 

53 

54 

55 

1 — 

56 

57 

58 

59 

50  

40.4 

40.0 

395 

39  1 

38  7 

38  3 

38  0 

37  6 

37  3 

37  1 

51  

40.0 

395 

390 

385 

38  1 

37.7 

37  4 

37  0 

36  7 

364 

52  

39.5 

390 

385 

38  0 

37.6 

37.2 

36  8 

36  4 

36  0 

357 

53  

39.1 

385 

380 

375 

371 

36.6 

36.2 

35.8 

35  4 

351 

54  

38.7 

38  1 

376 

37  1 

366 

36.1 

35.7 

35.2  1 

34  P 

345 

55 : 

38.3 

37.7 

37.2 

366 

36.1 

35.6 

35  1 

34  7 

34  3 

33  9 

56  

38.0 

37.4 

368 

362 

35.7 

35.1 

34  7 

34  2 

33  7 

33  3 

57  

37.6 

370 

364 

358 

35  2 

34  7 

34  2 

33  7 

33  2 

32  8 

58  

37.3 

367 

360 

354 

348 

34.3 

33  7 

33  2 

32  8 

323 

59  

37.1 

364 

357 

35,1 

345 

33.9 

33  3 

32  8 

32  3 

31.8 

60  

36.8 

36  1 

354 

348 

341 

335 

32  9 

32  4 

31.9 

313 

61   

36.6 
36.3 

35.8 
35.6 

35  1 
349 

34,5 
342 

338 
335 

332 

32  9 

32  6 
32  2 

32  0 
31  6 

31.4  1 

31  1 

30  9 

62  

305 

63  

36.1 

35.4 

34.6 

339 

33.2 

326 

31,9 

31.3 

307 

30  1 
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Ages 


50 


51 


64  

65  

66  

67  

68  

69  

70  

71   

72  

73  

74  

75  

76  

77  

78  

79  

80  

81   

82  

83  

84  

85 

86  

87  

88  

89  

90  

91   

92  

93  

94  

95  

96  

97  

98  '. 

99  

100  

101    

102  

103  

104  

105  

106  

107  

108  

109  

110  

111   

112  

113  

114  

115+  

Ages 

60  

61    

62  

63  

64  

65  

66  

67  

68  

69  

70  

71    

72  

73  

74  

75  

76  

77  


35.9 

35.8 

35.6 

35.5 

35.3 

35.2 

35.1 

35.0 

34.9 

34.8 

34.8 

34.7 

34.6 

34.6 

34.5 

34.5 

34.5 

34.4 

34.4 

34.4 

34.3 

34.3 

34.3 

34.3 

34.3 

34.3 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 

34.2 


35.2 

35.0 

34.8 

34.7 

34.5 

34.4 

34.3 

34.2 

34.1 

34.0 

33.9 

33.8 

33.8 

33.7 

33.6 

33.6 

33.6 

33.5 

33.5 

33.5 

33.4 

33.4 

33.4 

33.4 

33.4 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

33.3 

333 

33.3 


52 


53 


54 


34.4 

34.2 

34.0 

33.9 

33.7 

33.6 

33.4 

33.3 

33.2 

33.1 

33.0 

33.0 

32.9 

32.8 

32.8 

32.7 

32.7 

32.6 

32.6 

32.6 

32.5 

32.5 

32.5 

32.5 

32.5 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

32.4 

323 

32.3 

32.3 

32.3 

32.3 

32.3 

32.3 

32.3 

32.3 

32.3 

32.3 


33.7 
33.5 
33.3 
33.1 
32.9 
32.8 
32.6 
32.5 
32.4 
32.3 
32.2 
32.1 
32.0 
32.0 
31.9 
31.8 
31.8 
31.8 
31.7 
31.7 
31.7 
31.6 
31.6 
31.6 
31.6 


31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 


31.4 


31 
31 
31 
31 
31 


31.4 


31 
31 
31 
31 
31 


31  4 


60 


61 


62 


63 


30.9 
30.4 
30.0 
29.6 
29.2 
28.8 
28.5 
28.2 
279 
27.6 
27.4 
27.2 
27.0 
26.8 
26.6 
26.5 
26.3 
26.2 


30.4 
299 
29.5 
29.0 
28.6 
283 
27.9 
27.6 
273 
27.0 
26.7 
26.5 
26.3 
26  1 
25.9 
25.7 
25.6 
25.4 


33.0 
32.7 
32.5 
32.3 
32.1 
32.0 
31.8 


31 

31 

31 

31 

31 

31.2 

31.1 

31.0 

31.0 

30.9 

30.9 

30.8 

30.8 

30.8 

30.7 

30.7 

30.7 

30.7 

30.7 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.6 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 

30.5 


55 


56 


57 


58 


59 


64 


32.3 

32.0 

31.8 

31.6 

31.4 

31.2 

31.1 

30.9 

30.8 

30.6 

30.5 

30.4 

30.3 

30.3 

30.2 

30.1 

30.1 

30.0 

30.0 

29.9 

29.9 

29.9 

29.8 

29.8 

29.8 

29.8 

29.8 

29.7 

29.7 

29.7 

29.7 

29  7 

29.7 

29.7 

29.7 

29.7 

29.7 

29.7 

29.7 

29.7 

29.6 

29.6 

29.6 

296 

29.6 

29.6 

29.6 

29.6 

29.6 

29.6 

29.6 

29.6 


31.6 

31.4 

31.1 

30.9 

30.7 

30.5 

30.3 

30.1 

30.0 

29.8 

29.7 

29.6 

29.5 

29.4 

29.3 

29.3 

29.2 

29.2 

29.1 

29.1 

29.0 

29.0 

29.0 

28.9 

28.9 

28.9 

28.9 

28.9 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.8 

28.7 

28.7 

28.7 

28.7 

28.7 

28.7 

28.7 


31.0 

30.7 

30.4 

30.2 

29.9 

29.7 

29.5 

29.4 

29.2 

29.1 

28.9 

28.8 

28.7 

28.6 

28.5 

28.4 

28.4 

28.3 

28.3 

28.2 

28.2 

28.1 

28.1 

28.1 

28.0 

28.0 

28.0 

28.0 

28.0 

28.0 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 

27.9 


65 


66 


"T 


67 


30.0 

29.6 

29.2 

28.8 

28.5 

28.2 

27.9 

?9.5 

29.0 

28.6 

28.3 

27.9 

27.6 

27.3 

290 

28.5 

28.1 

27.7 

27.3 

27.0 

26.7 

28.5 

28.1 

27.6 

27.2 

26.8 

26.4 

26.1 

28  1 

27.6 

27.1 

26.7 

26.3 

25.9 

25.5 

27.7 

27.2 

26.7 

26.2 

25.8 

25.4 

25.0 

27.3 

26.8 

26.3 

25.8 

25.3 

24.9 

24.5 

270 

26.4 

25.9 

25.4 

24.9 

24.4 

24.0 

267 

26.1 

25.5 

25.0 

24.5 

24.0 

23.5 

26.4 

25.7 

25.2 

24.6 

24.1 

23.6 

23.1 

26.1 

254 

24.8 

24.3 

23.7 

23.2 

22.7 

25.8 

25.2 

24.5 

23.9 

23.4 

22.8 

22.3 

25.6 

249 

24.3 

23.7 

23.1 

22.5 

22.0 

25.4 

24.7 

24.0 

1            23.4 

22.8 

22.2 

21.6 

25.2 

24.5 

23.8 

23.1 

22.5 

21.9 

21.3 

25.0 

24.3 

23.6 

22.9 

22.3 

21.6 

21.0 

24.8 

24.1 

23.4 

22.7 

22.0 

21.4 

20.8 

24.7 

23.9 

23.2 

22.5 

21.8 

21.2 

20.6 

30.4 

30.0 

29.8 

29.5 

29.2 

29.0 

28.8 

28.6 

28.4 

28.3 

28.1 

28.0 

27.9 

27.8 

277 

27.6 

27.5 

27.5 

27.4 

27.4 

27.3 

27.3 

27.2 

27.2 

27.2 

27.2 

27.1 

27.1 

27.1 

27.1 

27.1 

27.1 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 

27.0 


68 


29.8 

294 

29.1 

28.8 

28.6 

28.3 

28,1 

27.9 

27.7 

27.5 

27.4 

27.2 

27.1 

27.0 

26.9 

26.8 

26.7 

26.6 

26.6 

26.5 

26.5 

26.4 

26.4 

264 

26.3 

26.3 

26.3 

26.3 

26.2 

26.2 

26.2 

26.2 

26.2 

26.2 

26.2 

26.2 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 

26.1 


69 


27.6 
27.0 
26.4 
25.7 
25.2 
24.6 
24.1 
23.6 
23.1 
226 
22.2 
21.8 
21.4 
21.1 
20.8 
20.5 
20.2 
19.9 
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Ages 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

78  

26.1 

25.3 

246 

23.8 

231 

22  4 

21  7 

21  0 

20  3 

197 

79  

26.0 

25  2 

244 

23.7 

229 

222 

21.5 

20.8 

20  1 

195 

80  

25.9 

25.1 

24.3 

23.6 

22.8 

22.1 

21.3 

20.6 

20  0 

193 

81    

25.8 

25.0 

24.2 

234 

22.7 

21.9 

21.2 

20.5 

198 

19  1 

82  

25.8 

249 

24.1 

23.4 

226 

21  8 

21.1 

20.4 

19.7 

190 

83  

25.7 

249 

24.1 

23.3 

225 

21  7 

21.0 

20.2 

19.5 

188 

84  

25.6 

24  8 

24.0 

23.2 

22  4 

21  6 

20  9 

20  1  ' 

194 

187 

85  

25.6 

248 

239 

23.1 

22  3 

21  6 

20  8 

20  1 

193 

186 

86     

25.5 
25.5 

247 
24.7 

23.9 
238 

23,1 
23.0 

223 
222 

21  5 
21  4 

207 
207 

200 

199 

192 
19,2 

185 

87   

184 

88   

25.5 

24.6 

23.8 

23.0 

22.2 

21.4 

20  6 

198 

19  1 

183 

89   

25.4 

24.6 

23.8 

22.9 

22.1 

21.3 

20  5 

198 

190 

183 

90  

25.4 

246 

23.7 

229 

22.1 

21.3 

20  5 

197 

190 

182 

91    

25.4 

24.5 

237 

22.9 

22.1 

21.3 

20  5 

197 

189 

182 

92  

25.4 

245 

23.7 

22.9 

22.0 

21.2 

20  4 

196 

189 

18  1 

93  

25.4 

24.5 

23.7 

22.8 

220 

21  2 

20  4 

196 

188 

18  1 

94   

25.3 

245 

236 

22.8 

220 

21  2 

20  4 

196 

188 

180 

95  

25.3 

245 

236 

22.8 

220 

21  1 

20  3 

196 

188 

180 

96  

25.3 

245 

23.6 

228 

21  9 

21  1 

203 

195 

188 

180 

97 

25.3 

245 

23.6 

22.8 

21  9 

21  1 

20  3 

195 

187 

180 

98   

25.3 

24.4 

23.6 

22.8 

21,9 

21,1 

20  3 

195 

187 

17.9 

99   

25.3 

24.4 

23.6 

22.7 

21,9 

21  1 

20  3 

195 

187 

17.9 

100  

25.3 
25.3 
25.3 
25.3 
25.3 
25.3 
25.3 
25.2 
25.2 
25.2 
25.2 
25.2 
25.2 
25.2 
25.2 
25.2 

24.4 
24.4 
244 
24  4 
244 
24.4 
24.4 
24.4 
24.4 
244 
244 
244 
244 
244 
244 
24.4  i 

23.6 
23.6 
23.6 
236 
23.5 
23.5 
23.5 
235 
23.5 
23.5 
23.5 
23.5 
23.5 
23.5 
23.5 
23.5 

22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 
22.7 

21  9 
21  9 
21  9 
21  9 
21.9 
21  9 
21  9 
21  8 
21  8 
21  8 
21  8 
21.8 
21.8 
21  8 
21  8 
21  8 

21  1 
21  1 
21  1 
21  0 
21.0 
21  0 
21  0 
21  0 
21  0 
21  0 
21  0 
21.0 
21.0 
21  0 
21  0 
21  0 

20  3 
20  2 
20  2 
20  2 
20  2 
20  2 
20  2 
20  2 
20  2 
20  2 
20  2 
20.2 
202 
20  2 
20  2 
20  2 

19,5 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 
194 

187 
18.7 
186 
186 
186 
186 
186 
186 
186 
186 
18.6 
186 
186 
186 
186 
186 

17.9 

101     

17.9 

102  

17.9 

103  

17.9 

104  

17.8 

105  

17.8 

106  

17.8 

107  

178 

108  

178 

109    

178 

110  

178 

Ill    

17.8 

112  

17.8 

113  

178 

114       

17.8 

115+     

178 

Ages 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

70  

21.8 

21  3 

20.9 

20.6 

20.2 

19.9 

196 

194 

19.1 

189 

71    

21.3 

20  9 

20.5 

20.1 

19.7 

19.4 

19  1 

188 

185 

183 

72  

20.9 

20  5 

20.0 

19.6 

19.3 

18.9 

186 

183 

180 

177 

73  

20.6 

20.1 

19.6 

19.2 

188 

184 

18,1 

178 

175 

172 

74  

20.2 

19.7 

19.3 

18.8 

184 

180 

17,6 

17,3 

170 

167 

75  

19.9 

19.4 

18.9 

18.4 

18.0 

17.6 

17,2 

16.8 

165 

162 

76  

19.6 

19.1  1 

18.6 

18.1 

17.6 

17.2 

16,8 

164 

160 

157 

77  

19.4 

18.8 

18.3 

17.8 

173 

168 

16,4 

16.0 

15.6 

153 

78  

19.1 

18.5 

18.0 

17.5 

170 

165 

16,0 

156 

152 

14  9 

79  

18.9 

18.3 

17.7 

17.2 

16.7 

16.2 

15.7 

153 

149 

14  5 

80  

18.7 

18.1 

17.5 

16.9 

16.4 

15.9 

15.4 

150 

145 

14  1 

81    

18.5 

179 

17.3 

16.7 

162 

156 

15.1 

147 

142 

138 

82  

18.3 

17.7 

17.1 

16.5 

15.9 

154 

149 

14,4 

13,9 

135 

83  

18.2 

17.5 ; 

16.9 

16.3 

15.7 

15.2 

14.7 

14.2 

137 

132 

84  

18.0 

17.4  s 

16.7 

16.1 

15.5 

15.0 

14.4 

13.9 

134 

130 

85  

17.9 

17.3  1 

16.6 

16.0 

15.4 

14.8 

14.3 

13.7 

13.2 

128 

86  

17.8 

17.1 

16.5 

15.8 

15.2 

146 

14  1 

135 

130 

125 

87  

17.7 

17.0  i 

16.4 

15.7 

15,1 

145 

139 

134 

129 

124 

88  

17.6 

16.9 

16.3 

15.6 

150 

144 

138 

13.2 

127 

12.2 

89  

17.6 

16.9 

16.2 

15.5 

14,9 

i4.3 

137 

131 

126 

12.0 

90  

17.5 

16.8 

16.1 

15.4 

14.8 

14.2 

136 

130 

124 

119 

91    

17.4 

167 

16.0 

15.4 

147 

14  1 

13,5 

129 

123 

11  8 

92  

17.4 

16,7 

16.0 

15.3 

146 

140 

134 

12.8 

12,2 

11  7 

93  

17.3 

16.6 

15.9 

15.2 

14.6 

13.9 

13,3 

12,7 

12.1 

11  6 

94  

17.3 

166 

15.9 

15.2 

14.5 

13.9 

13.2 

126 

120 

11  5 

95 

17.3 

16.5 

15.8 

15.1 

14.5 

13.8 

132 

126 

120 

11  4 

96  

17.2 

16.5 

15.8 

15.1 

14.4 

13.8 

13  1 

125 

119 

11  3 

97 

17.2 

16.5 

15.8 

15.1 

144 

137 

13.1 

125 

11  9 

11.3 

98  

17.2 

16.4  1 

15.7 

15.0 

14,3 

137 

13.0 

124 

11  8 

11  2 

99  

17.2 

16.4  ! 

15.7 

15.0 

14,3 

136 

13.0 

12.4 

11  8 

11  2 

100    

17.1 
17.1 

164 
16,4 

15.7 
15.6 

15.0 
14.9 

143 

14,2 

136 
136 

12,9 
12,9 

123 
123 

11.7 
11,7 

11  1 

101    

1            11  1 
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Ages 


Ages 


Ages 


70 


102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  . 

109  . 

110  . 

111  . 

112  . 

113  . 

114  . 
115+ 


17.1 
17.1 
17.1 
17.1 

171 
170 
17.0 
170 
17.0 
170 
170 
170 
17.0 
170 


80 


80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115- 


138 
13.4 
13.1 

12.8 

12.6 

123 

12  1 

119 

11.7 

11  5 

114 

11.3 

11.2 

11.1 

11  0 

109 

108 

10.7 

10.7 

10.6 

10.6 

105 

10.5 

104 

104 

104 

10.3 

10.3 

10.3 

10.3 

103 

103 

102 

102 

10.2 

102 


71 


16.4 
16.3 
16.3 
16.3 

16.3 

163 
163 
163 
163 
163 
163 
163 
163 
163 


72 


15.6 
15.6 
15.6 
15.6 
15.6 
15.6 
15.5 
15.5 
15.5 
15.5 
15.5 
15.5 
15.5 
15.5 


73 


14.9 
14.9 
14.9 
14.9 
14.8 
14.8 
14.8 
14.8 
14.8 
14.8 
14.8 
14.8 
14.8 
14.8 


81 


13.4 
13.1 
12.7 

124 

122 

119 

117 

11.4 

11.3 

11.1 

109 

10.8 

10.7 

10.6 

105 

104 

103 

10.2 

101 

101 

100 

100 

99 

99 

98 

98 

9.8 

9.8 

9.7 

9.7 

97 

97 

97 

97 

97 

97 


82 


13.1 
12.7 
12.4 

12.1 

11.8 

11.5 

11.3 

11.0 

10.8 

10.6 

10.5 

10.3 

10.2 

10.1 

10.0 

99 

98 

9.7 

9.6 

9.6 

9.5 

94 

9.4 

9.4 

9.3 

9.3 

9.2 

9.2 

9.2 

9.2 

9.2 

9.1 

9.1 

9.1 

9.1 

9.1 


83 


12.8 

12.4 

12.1 

11.7 

11.4 

11.1 

10.9 

10.6 

10.4 

10.2 

10.1 

9.9 

9.8 

9.6 

9.5 

9.4 

93 

9.2 

9.2 

9.1 

9.0 

9.0 

8.9 

8.8 

8.8 

8.8 

8.7 

8.7 

8.7 

8.7 

8.6 

8.6 

8.6 

8.6 

8.6 

8.6 


90 


91 


92 


90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 


78 
76 
7.4 
7.2 
71 
69 
68 
66 
65 
6.4 
6.3 
6.2 
6.1 
60 
59 
5.9 
58 


7.6 
7.4 
7.2 
7.0 
6.8 
6.7 
6.5 
64 
63 
6.1 
6.0 
5.9 
5.8 
5.7 
56 
5.6 
5.5 


93 


7.4 
7.2 
7.0 
6.8 
6.6 
6.4 
63 
6  1 
6.0 
5.9 
58 
56 
5.5 
5.4 
5.4 
5.3 
5.2 


7.2 
7.0 
6.8 
6.6 
6.4 
6.2 
6.1 
59 
5.8 
5.6 
5.5 
5.4 
5.3 
5.2 
5.1 
5.0 
4.9 


74 


14.2 
14.2 
14.2 
14.2 
14.1 
14.1 
14.1 
14.1 
14.1 
14.1 
14.1 
14.1 
14.1 
14.1 


84 


12.6 

12.2 

11.8 

11.4 

11.1 

10.8 

10.5 

10.3 

10.1 

9.9 

9.7 

9.5 

9.3 

9.2 

9.1 

90 

8.9 

8.8 

8.7 

8.6 

8.5 

8.5 

8.4 

8.4 

8.3 

8.3 

8.2 

8.2 

8.2 

8.2 

8.1 

8.1 

8.1 

8.1 

8.1 

8.1 


94 


7.1 
6.8 
6.6 
6.4 
6.2 
6.0 
5.9 
5.7 
5.6 
5.4 
5.3 
5.2 
5.1 
5.0 
4.9 
4.8 
4.7 


75 


13.5 
13.5 
13.5 
13.5 
13.5 
13.4 
13.4 
13.4 
13.4 
13.4 
13.4 
13.4 
13.4 
13.4 


85 


12.3 
11.9 
11.5 
11.1 
10.8 
10.5 
10.2 
9.9 
9.7 
9.5 
9.3 
9.1 
9.0 
8.8 
8.7 
8.6 
8.5 
8.4 
8.3 
8.2 
8.1 
8.0 
8.0 
7.9 
7,9 
7.8 
7.8 
7.7 
7.7 
7.7 
7.7 
7.6 
7.6 
7.6 
7.6 
7.6 


76 


77 


12.9 
12.9 
12.8 
12.8 
12.8 
12.8 
12.8 
12.8 
12.7 
12.7 
12.7 
12.7 
12.7 
12.7 


12.2 
12.2 
12.2 
12,2 
12.2 
12.1 
12.1 
12,1 
12.1 
12.1 
12.1 
12.1 
12.1 
12,1 


86 


87 


12,1 
11,7 
11,3 
109 
10.5 
10.2 
9.9 
9.6 
9.4 
9.2 
9.0 
8.8 
8.6 
8.5 
8.3 
8.2 
8.1 
8.0 
7,9 
7.8 
7.7 
7.6 
7.5 
7.5 
7.4 
7.4 
7.3 
7.3 
7.3 
7.2 
7.2 
7.2 
7,2 
7,2 
7,1 
7,1 


11.9 
11,4 
11,0 
10.6 
10.3 
9.9 
9.6 
9,4 
9.1 
8.9 
8.6 
8,4 
8,3 
8,1 
8,0 
7,8 
7,7 
7,6 
7.5 
7.4 
7.3 
7,2 
7,1 
7,1 
7.0 
7,0 
6.9 
6.9 
6.8 
6.8 
6.8 
6.8 
6,7 
6,7 
6.7 
6,7 


95 


96 


97 


78 


6,9 
6,7 
6.4 
6.2 
6.0 
5.8 
5.7 
5.5 
5,4 
5,2 
5.1 
5,0 
4.8 
4.7 
4.6 
4.5 
4.5 


6.8 
6.5 
6.3 
6.1 
5.9 
5.7 
5.5 
5.3 
5.2 
5,0 
4,9 
4.8 
4.6 
4.5 
4.4 
4.3 
4.2 


6,6 
6,4 
6,1 
5.9 
5.7 
5.5 
5.3 
5.2 
5.0 
4.9 
4.7 
4.6 
4.4 
4.3 
4.2 
4.1 
4.0 


11.5 


11 
11 
11 
11 
11 
11 
11 


88 


11,7 
11,3 
10,8 
10,4 
10.1 
9.7 
9.4 
9.1 
8.8 
8.6 
8.3 
8,1 
8.0 
7.8 
7.6 
7.5 
7,4 
7.3 
7.1 
7.0 
6.9 
6.9 
6.8 
6.7 
6.6 
6.6 
6.5 
6.5 
6.4 
6.4 
6,4 
6.3 
6.3 
6.3 
6.3 
6.3 


98 


6,5 
6.3 
6.0 
5.8 
5.6 
5.4 
5.2 
5.0 
4.8 
4.7 
4.5 
4.4 
4.3 
4.1 
4.0 
3.9 
3.8 


79 


11.0 
11.0 
11.0 
10.9 
10.9 
10.9 
10.9 
10.9 
10.9 
10.8 
10.8 
10.8 
10.8 
10,8 


89 


11.5 
11.1 
10.6 
10.2 
9.9 
9,5 
9.2 
89 
86 
8.3 
8.1 
7.9 
7.7 
7.5 
7.3 
7.2 
7.1 
6.9 
6.8 
6.7 
66 
6.5 
6.4 
63 
6.3 
6.2 
6.2 
6.1 
6.1 
6.0 
6.0 
6.0 
5,9 
5,9 
5.9 
5.9 


99 


64 
6.1 
5.9 
5,6 
5.4 
5.2 
5,0 
4,9 
4,7 
4,5 
4,4 
4,2 
4,1 
4,0 
3,8 
3,7 
3.6 
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107  . 

108  .. 

109  ., 

110  .. 

111  . 

112  . 

113  . 

114  . 
115+ 


100  .. 

101  .. 

102  .. 

103  .. 

104  .. 

105  .. 

106  .. 

107  .. 

108  .. 

109  .. 

110  .. 

111  .. 

112  .. 

113  .. 

114  .. 
115+ 


110  .. 

111  .. 

112  .. 

113  .. 

114  .. 
115+ 


Ages 


Ages 


90 


91 


92 


93 


94 


95 


96 


97 


98 


5.8 
5.7 
5.7 
5.6 
5.6 
5.6 
5.6 
5.6 
5.5 


5.4 
5.4 
5.3 
5.3 
5.3 
5.3 
5.2 
5.2 
52 


5.1 
5.1 
5.0 
5.0 
5.0 
4.9 
4.9 
4.9 
49 


100 


101 


102 


103 


104 


105 


106 


107 


108 


Ages 


99 


4.9 

46 

44 

42 

3.9 

3,7 

35 

4.8 

4.6 

4.3 

4.1 

3.9 

3.7 

3.5 

4.8 

4.5 

4.3 

4.0 

3.8 

3.6 

34 

4.7 

4.5 

4.2 

4.0 

3.8 

3.5 

3,3 

4.7 

4.4 

4.2 

3.9 

3.7 

3.5 

33 

4.7 

4.4 

4.1 

3.9 

3.7 

3.5 

32 

4.6 

4.4 

4.1 

3.9 

3.6 

3.4 

32 

4.6 

4.3 

4.1 

3.9 

3.6 

3.4 

32 

4.6 

43 

4  1 

38 

3.6 

34 

31 

109 


4.2 

4.1 

3.9 

3.8 

3,7 

3.5 

3,4 

3.3 

3.3 

32 

4.1 

3.9 

3.7 

3.6 

3.5 

3.4 

3.2 

3.1 

3.1 

30 

3.9 

3.7 

3.6 

3.4 

3.3 

3.2 

3,1 

3.0 

2.9 

28 

3.8 

3.6 

3.4 

3.3 

3.2 

3.0 

2.9 

2.8 

2.7 

26 

37 

3.5 

3.3 

3.2 

3.0 

2.9 

2.7 

2.6 

2.5 

24 

3.5 

3.4 

3.2 

3.0 

2.9 

2.7 

2.6 

25 

2.4 

23 

3.4 

3.2 

3.1 

2.9 

2.7 

2.6 

2.4 

2.3 

2.2 

21 

33 

3.1 

3.0 

2.8 

2.6 

2.5 

2.3 

2.2 

2.1 

20 

33 

3.1 

2.9 

2.7 

2.5 

2.4 

2.2 

2.1 

1.9 

1.8 

3,2 

3.0 

2.8 

2.6 

2.4 

2.3 

2.1 

2.0 

1.8 

1.7 

31 

2.9 

2.7 

2.5 

2.3 

2.2 

2.0 

1.9 

1.7 

1.6 

3,1 

2.9 

2.7 

2.5 

2.3 

2.1 

1.9 

1.8 

1.6 

1.5 

30 

2.8 

2.6 

2.4 

2.2 

2.0 

1.9 

1.7 

1.5 

14 

30 

2.8 

2.6 

2.4 

2.2 

2.0 

1.8 

1.6 

1.5 

1.3 

30 

2.7 

2.5 

2.3 

2.1 

1.9 

1.8 

16 

1.4 

1.3 

2,9 

27 

2.5 

2.3 

21 

1  9 

1.7 

1.5 

14 

12 

110 

111 

112 

113 

114 

115+ 

1.5 

1.4 

1.3 

1.2 

1.1 

1.1 

1.4 

1.2 

1.1 

1.1 

1.0 

10 

1.3 

1.1 

1.0 

1.0 

10 

1.0 

1.2 

1.1 

1.0 

1.0 

1.0 

1.0 

1.1 

1.0 

1.0 

1.0 

1.0 

10 

1.1 

1.0 

1.0 

1.0 

1.0 

10 

Q-4.  May  the  tables  under  this  section 
be  changed? 

A^.  The  Single  Life  Table.  Uniform 
Lifetime  Table  and  Joint  and  Last 
Survivor  Table  provided  in  A-1  through 
A-3  of  this  section  may  be  changed  by 
the  Commissioner  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin.  See 
§601.601(d)(2)(ii)(b)  of  this  chapter. 

Par.  3.  Section  1.403(b)-3  is  added  to 
read  as  follow^s: 

§1.403(b)-3    Required  minimum 
distributions  from  annuity  contracts 
purchased,  or  custodial  accounts  or 
retirement  income  accounts  established,  by 
a  section  501  (cK3)  organization  or  a  public 
school. 

Q-1.  Are  section  403(b)  contracts 
subject  to  the  distribution  rules 
provided  in  section  401(a)(9)? 

A-1.  (a)  Yes.  section  403(b)  contracts 
are  subject  to  the  distribution  rules 
provided  in  section  401(a)(9).  For 
purposes  of  this  section,  the  term 
section  403(b)  contract  means  an 
annuity  contract  described  in  section 
403(b)(1),  custodial  account  described 
in  section  403(b)(7),  or  retirement 


income  account  described  in  section 

403(b)(9). 

(b)  For  purposes  of  applying  the 
distribution  rules  in  section  401(a)(9), 
section  403(b)  contracts  will  be  treated 
as  individual  retirement  annuities 
described  in  section  408(b)  and 
individual  retirement  accounts 
described  in  section  408(a)  (IRAs). 
Consequently,  except  as  otherwise 
provided  in  paragraph  (c)  of  this  A-1. 
the  distribution  rules  in  section 
401(a)(9)  will  be  applied  to  section 
403(b)  contracts  in  accordance  with  the 
provisions  in  §  1.408-8  for  purposes  of 
determining  required  minimum 
distributions  for  calendar  years 
beginning  on  or  after  Januar\'  1,  2003. 

(c)(1)  The  required  beginning  date  for 
purposes  of  section  403(b)(10)  is  April 
1  of  the  calendar  year  following  the  later 
of  the  calendar  year  in  which  the 
employee  attains  70"2  or  the  calendar 
year  in  which  the  employee  retires  from 
employment  with  the  employer 
maintaining  the  plan.  The  concept  of  5- 
percent  owner  has  no  application  in  the 
case  of  employees  of  employers 
described  in  section  403(b)(1)(A). 


(2)  The  rule  in  A-5  of  §  1  408-8  does 
not  applv  to  section  403(b)  contracts. 
Thus,  the  suniving  spouse  of  an 
employee  is  not  permitted  to  treat  a 
section  403(b)  contract  of  which  the 
spouse  is  the  sole  beneficiary  as  the 
spouse's  own  section  403(b)  contract. 

(3)  .Annuity  payments  provided  with 
respect  to  retirement  income  accounts 
described  in  section  403(b)(9)  will  not 
fail  to  satisf\-  the  requirements  of  A-4  of 
§  l,401(a)(9)-6T  merely  because  the 
pavments  are  not  made  under  an 
annuity  contract  purchased  from  an 
insurance  company,  provided  the 
relationship  between  the  annuity 
pavments  and  the  retirement  income 
accounts  is  not  inconsistent  with  any 
rules  prescribed  by  the  Commissioner  in 
revenue  rulings,  notices,  and  other 
guidance  published  in  the  Internal 
Revenue  Bulletin.  See 

§  601.601(d)(2)(ii)(b)  of  this  chapter. 

Q-2  To  what  benefits  under  section 
403(b)  contracts  do  the  distribution 
rules  provided  in  section  401(a)(9) 
apply' 

A-2.  (a)  The  distribution  rules 
provided  in  section  401(a)(9)  apply  to 
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all  benefits  under  section  403(b) 
contracts  accruing  after  December  31. 
1986  (post-'86  account  balance).  The 
distribution  rules  provided  in  section 
401(a)(9)  do  not  apply  to  the 
undistributed  portion  of  the  account 
balance  under  the  section  403(b) 
contract  valued  as  of  December  31, 

1986.  exclusive  of  subsequent  earnings 
(pre- '87  account  balance).  Consequently, 
the  post-'86  account  balance  includes 
earnings  after  December  31,  1986  on 
contributions  made  before  January  1 , 

1987,  in  addition  to  the  contributions 
made  after  December  31,  1986  and 
earnings  thereon. 

(b)  The  issuer  or  custodian  of  the 
section  403(b)  contract  must  keep 
records  that  enable  it  to  identify  the  pre- 
'87  account  balance  and  subsequent 
changes  as  set  forth  in  paragraph  (b)  of 
this  A-2  and  provide  such  information 
upon  request  to  the  relevant  employee 
or  beneficiaries  with  respect  to  the 
contract.  If  the  issuer  or  custodian  does 
not  keep  such  records,  the  entire 
account  balance  will  be  treated  as 
subject  to  section  401(a)(9). 

(c)  In  applying  the  distribution  rules 
in  section  401(a)(9),  only  the  post-'86 
account  balance  is  used  to  calculate  the 
required  minimum  distribution  for  a 
calendar  year.  The  amount  of  any 
distribution  from  a  contract  will  be 
treated  as  being  paid  from  the  post-'86 
account  balance  to  the  extent  the 
distribution  is  required  to  satisfy  the 
minimum  distribution  requirement  with 
respect  to  that  contract  for  a  calendar 
year.  Any  amount  distributed  in  a 
calendar  year  from  a  contract  in  excess 
of  the  required  minimum  distribution 
for  a  calendar  year  with  respect  to  that 
contract  will  be  treated  as  paid  from  the 
pre-'87  account  balance,  if  any,  of  that 
contract. 

(d)  If  an  amount  is  distributed  from 
the  pre-'87  account  balance  and  rolled 
over  to  another  section  403fb)  contract, 
the  amount  will  be  treated  as  part  of  the 
post-'86  account  balance  in  that  second 
contract.  However,  if  the  pre-'87 
account  balance  under  a  section  403(b) 
contract  is  directly  transferred  to 
another  section  403(b)  contract,  the 
amount  transferred  retains  its  character 
as  a  pre-'87  account  balance,  provided 
the  issuer  of  the  transferee  contract 
satisfies  the  recordkeeping  requirements 
of  paragraph  (b)  of  this  A-2. 

(e)  The  distinction  between  the  pre- 
'87  account  balance  and  the  post-'86 
account  balance  provided  for  under  this 
A-2  has  no  relevance  for  purposes  of 
determining  the  portion  of  a  distribution 
that  is  includible  in  income  under 
section  72. 


Q-3.  Must  the  pre-'87  account  balance 
be  distributed  in  accordance  with  the 
incidental  benefit  requirement? 

A-3.  Yes,  the  pre-'87  account  balance 
must  be  distributed  in  accordance  with 
the  incidental  benefit  requirement  of 
§  1.401-l(b)(l)(i).  Distributions 
attributable  to  the  pre-'87  account 
balance  are  treated  as  satisfying  this 
requirement  if  all  distributions  from  the 
section  403(b)  contract  (including 
distributions  attributable  to  the  post-'86 
account  balance)  satisfy  the 
requirements  of  §  1.401-l(b)(l)(i) 
without  regard  to  this  section,  and 
distributions  attributable  to  the  post-'86 
account  balance  satisfy  the  rules  of  this 
section.  Alternatively,  distributions 
attributable  to  the  pre-'87  account 
balance  are  treated  as  satisfying  the 
incidental  benefit  requirement  if  all 
distributions  from  the  section  403(b) 
contract  (including  distributions 
attributable  to  both  the  pre-'87  account 
balance  and  the  post-'86  account 
balance)  satisfy  the  rules  of  this  section. 

Q— 4.  Is  the  required  minimum 
distribution  from  one  section  403(b) 
contract  of  an  employee  permitted  to  be 
distributed  from  another  section  403(b) 
contract  in  order  to  satisfy  section 
401(a)(9)? 

A-4.  Yes,  as  provided  in  paragraph  (b) 
of  A-1  of  this  section,  the  distribution 
rules  in  section  401(a)(9)  will  be  appHed 
to  section  403(b)  contracts  in 
accordance  with  the  provisions  in 
§  1.408-8.  Thus,  the  required  minimum 
distribution  must  be  separately 
determined  for  each  section  403(b) 
contract  of  an  employee.  However,  as 
provided  in  A-9  of  §  1.408-8  with 
respect  to  IRAs,  such  amounts  may  then 
be  totaled  and  the  total  distribution 
taken  from  any  one  or  more  of  the 
individual  section  403(b)  contracts. 
However,  consistent  with  the  rules  in 
A-9  of  §  1.408-8,  only  amounts  in 
section  403(b)  contracts  that  an 
individual  holds  as  an  employee  may  be 
aggregated.  Amounts  in  section  403(b) 
contracts  that  an  individual  holds  as  a 
beneficiary  of  the  same  decedent  may  be 
aggregated,  but  such  amounts  may  not 
be  aggregated  with  amounts  held  in 
section  403(b)  contracts  that  the 
individual  holds  as  the  employee  or  as 
the  beneficiary  of  another  decedent. 
Distributions  from  section  403(b) 
contracts  or  accounts  will  not  satisfy  the 
minimum  distribution  requirements  for 
IRAs,  nor  will  distributions  from  IRAs 
satisfy  the  minimum  distribution 
requirements  for  section  403(b) 
contracts  or  accounts. 

Par.  4.  Section  1 .408-8  is  added  to 
read  as  follows: 


§  1 .408-8    Distribution  requirements  for 
individual  retirement  plans. 

The  following  questions  and  answers 
relate  to  the  distribution  rules  for  IRAs 
provided  in  sections  408(a)(6)  and 
408(b)(3). 

Q-1.  Is  an  IRA  subject  to  the 
distribution  rules  provided  in  section 
401(a)(9)  for  qualified  plans? 

A-1.  (a)  Yes,  an  IRA  is  subject  to  the 
required  minimum  distribution  rules 
provided  in  section  401(a)(9).  In  ordei  to 
satisfy  section  401(a)(9)  for  purposes  of 
determining  required  minimum 
distributions  for  calendar  years 
beginning  on  or  after  Januar>'  1,  2003. 
the  rules  of  §§  1.401(a)(9)-l  through 
1.401(a)(9)-9  and  1.401(a)(9)-6T  for 
defined  contribution  plans  must  be 
applied,  except  as  otherwise  provided 
in  this  section.  For  example,  whether 
the  5-year  rule  or  the  life  expectancy 
rule  applies  to  distributions  after  death 
occurring  before  the  IRA  owner's 
required  beginning  date  is  determined 
in  accordance  with  §  1.401(a)(9)-3  and 
the  rules  of  §  1.401(a)(9)-4  apply  for 
purposes  of  determining  an  IRA  owner's 
designated  beneficiary.  Similarly,  the 
amount  of  the  minimum  distribution 
required  for  each  calendar  year  from  an 
individual  account  is  determined  in 
accordance  with  §  1.401(a)(9)-5.  For 
purposes  of  this  section,  the  term  IRA 
means  an  individual  retirement  account 
or  annuity  described  in  section  408(a)  or 
(b).  The  IRA  owmer  is  the  individual  for 
whom  an  IRA  is  originally  established 
by  contributions  for  the  benefit  of  that 
individual  and  that  individual's 
beneficiaries. 

(b)  For  purposes  of  applying  the 
required  minimum  distribution  rules  in 
§§  1.401(a)(9)-l  through  1.401(a)(9)-9 
and  1.401(a)(9)-6T  for  qualified  plans, 
the  IRA  trustee,  custodian,  or  issuer  is 
treated  as  the  plan  administrator,  and 
the  IRA  owner  is  substituted  for  the 
employee. 

(c)  See  A-14  and  A-15  of  §  1.408A- 
6  for  rules  under  section  401(a)(9)  that 
apply  to  a  Roth  IRA. 

Q-2.  Are  IRAs  that  receive  employer 
contributions  under  a  simplified 
employee  pension  (defined  in  section 
408(k))  or  a  SIMPLE  IRA  (defined  in 
section  408(p))  treated  as  IRAs  for 
purposes  of  section  401(a)(9)? 

A-2.  Yes,  IRAs  that  receive  employer 
contributions  under  a  simplified 
employee  pension  (defined  in  section 
408(k))  or  a  SIMPLE  plan  (defined  in 
section  408(p))  are  treated  as  IRAs, 
rather  than  employer  plans,  for 
purposes  of  section  401(a)(9)  and  are, 
therefore,  subject  to  the  distribution 
rules  in  this  section.  i 
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Q-3.  In  the  case  of  distributions  from 
an  IRA,  what  does  the  term  required 
beginning  date  mean? 

A-3.  In  the  case  of  distributions  from 
an  IRA,  the  term  required  beginning 
date  means  April  1  of  the  calendar  year 
following  the  calendar  year  in  which  the 
individual  attains  age  ZOVz. 

Q-4-  What  portion  of  a  distribution 
from  an  IRA  is  not  eligible  for  rollover 
because  the  amount  is  a  required 
minimum  distribution? 

A-4.  The  portion  of  a  distribution  that 
is  a  required  minimum  distribution 
from  an  IRA  and  thus  not  eligible  for 
rollover  is  determined  in  the  same 
manner  as  provided  in  A-7  of 
§  1.402(c)-2  for  distributions  from 
qualified  plans.  For  example,  if  a 
minimum  distribution  is  required  under 
section  401(a)(9)  for  a  calendar  year,  an 
amount  distributed  during  a  calendar 
year  from  an  IRA  is  treated  as  a  required 
minimum  distribution  under  section 
401(a)(9)  to  the  extent  that  the  total 
required  minimum  distribution  for  the 
year  under  section  401(a)(9)  for  that  IRA 
has  not  been  satisfied.  This  requirement 
may  be  satisfied  by  a  distribution  from 
the  IRA  or,  as  permitted  under  A-9  of 
this  section,  from  another  IRA. 

Q-5.  May  an  individual's  surviving 
spouse  elect  to  treat  such  spouse's  entire 
interest  as  a  beneficiary  in  an 
individual's  IRA  upon  the  death  of  the 
individual  (or  the  remaining  part  of 
such  interest  if  distribution  to  the 
spouse  has  commenced)  as  the  spouse's 
owrn  account? 

A-5.  (a)  The  surviving  spouse  of  an 
individual  may  elect,  in  the  manner 
described  in  paragraph  (b)  of  this  A-5, 
to  treat  the  spouse's  entire  interest  as  a 
beneficiary  in  an  individual's  IRA  (or 
the  remaining  part  of  such  interest  if 
distribution  thereof  has  commenced  to 
the  spouse)  as  the  spouse's  own  IRA. 
This  election  is  permitted  to  be  made  at 
any  time  after  the  individual's  date  of 
death.  In  order  to  make  this  election,  the 
spouse  must  be  the  sole  beneficiary  of 
the  IRA  and  have  an  unlimited  right  to 
withdraw  amounts  from  the  IRA.  If  a 
trust  is  named  as  beneficiary  of  the  IRA, 
this  requirement  is  not  satisfied  even  if 
the  spouse  is  the  sole  beneficiary  of  the 
trust.  If  the  surviving  spouse  makes  the 
election,  the  required  minimum 
distribution  for  the  calendar  year  of  the 
election  and  each  subsequent  calendar 
year  is  determined  under  section 
401(a)(9)(A)  with  the  spouse  as  IRA 
owner  and  not  section  401(a)(9)(B)  with 
the  surviving  spouse  as  the  deceased 
IRA  owner's  beneficiary.  However,  if  the 
election  is  made  in  the  calendar  year 
containing  the  IRA  owner's  death,  the 
spouse  is  not  required  to  take  a  required 
minimum  distribution  as  the  IRA  owrner 


for  that  calendar  year.' Instead,  the 
spouse  is  required  to  take  a  required 
minimum  distribution  for  that  year, 
determined  with  respect  to  the  deceased 
IRA  owner  under  the  rules  of  A-4(a)  of 
§  1.401(a)(9)-5,  to  the  extent  such  a 
distribution  was  not  made  to  the  IR.\ 
owner  before  death. 

(b)  The  election  described  in 
paragraph  (a)  of  this  A-5  is  made  by  the 
surviving  spouse  redesignating  the 
accomit  as  an  account  in  the  name  of 
the  surviving  spouse  as  IRA  owner 
rather  than  as  beneficiary.  Alternatively, 
a  surv'iving  spouse  eligible  to  make  the 
election  is  deemed  to  have  made  the 
election  if,  at  any  time,  either  of  the 
following  occurs  — 

(1)  Any  amount  in  the  IRA  that  would 
be  required  to  be  distributed  to  the 
surviving  spouse  as  beneficiary  under 
section  401(a)(9)(B)  is  not  distributed 
within  the  time  period  required  under 
section  401(a)(9)(B);  or 

(2)  Any  additional  amount  is 
contributed  to  the  IRA  which  is  subject, 
or  deemed  to  be  subject,  to  the  lifetime 
distribution  requirements  of  section 
401(a)(9)(A). 

(c)  The  result  of  an  election  described 
in  paragraph  (b)  of  this  A-5  is  that  the 
surviving  spouse  shall  then  be 
considered  the  ERA  owner  for  whose 
benefit  the  trust  is  maintained  for  all 
purposes  under  the  Internal  Revenue 
Code  (e.g.,  section  72(t)). 

Q-6.  How  is  the  benefit  determined 
for  purposes  of  calculating  the  required 
minimum  distribution  from  an  IRA? 

A-6.  For  purposes  of  determining  the 
minimum  distribution  required  to  be 
made  from  an  IRA  in  any  calendar  year, 
the  accoimt  balance  of  the  IRA  as  of 
December  31  of  the  calendar  year 
immediately  preceding  the  calendar 
year  for  which  distributions  are  required 
to  be  made  is  substituted  in  A-3  of 
§  1.401(a)(9)-5  for  the  account  balance 
of  the  employee.  Except  as  provided  in 
A-7  and  A-8  of  this  section,  no 
adjustments  are  made  for  contributions 
or  distributions  after  that  date. 

Q-7.  What  rules  apply  in  the  case  of 
a  rollover  to  an  IRA  of  an  amount 
distributed  by  a  qualified  plan  or 
another  IRA? 

A-7.  If  the  surviving  spouse  of  an 
employee  rolls  over  a  distribution  from 
a  qualified  plan,  such  surviving  spouse 
may  elect  to  treat  the  IRA  as  the 
spouse's  own  IRA  in  accordance  with 
the  provisions  in  A-5  of  this  section.  In 
the  event  of  any  other  rollover  to  an  IRA 
of  an  amount  distributed  by  a  qualified 
plan  or  another  IRA,  the  rules  in 
§  1.401(a)(9)-7  will  apply  for  purposes 
of  determining  the  account  balance  for 
the  receiving  IRA  and  the  required 
minimum  distribution  from  Uie 


receiving  IRA.  However,  because  the 
value  of  the  account  balance  is 
determined  as  of  December  31  of  the 
year  preceding  the  year  for  which  the 
required  minimum  distribution  is  being 
determined  and  not  as  of  a  valuation 
date  in  the  preceding  year,  the  account 
balance  of  the  receiving  IR.\  is  only 
adjusted  if  the  amount  is  not  received  in 
the  calendar  year  in  which  the  amount 
rolled  over  is  distributed.  In  that  case, 
for  purposes  of  determining  the  required 
minimum  distribution  for  the  calendar 
year  in  which  such  amount  is  actually 
received,  the  account  balance  of  the 
receiving  IRA  as  of  December  31  of  the 
preceding  year  must  be  adjusted  by  the 
amount  received  in  accordance  with  A- 
2of§1.401(a)(9)-7, 

Q-8.  What  rules  apply  in  the  case  of 
a  transfer  (including  a 
recharacterization)  from  one  IRA  to 
another? 

A-8.  (a)  General  rule.  In  the  case  of 
a  trustee-to-trustee  transfer  from  one 
IRA  to  another  IRA  that  is  not  a 
distribution  and  rollover,  the  transfer  is 
not  treated  as  a  distribution  by  the 
transferor  IRA  for  purposes  of  section 
401(a)(9).  Accordingly,  the  minimum 
distribution  requirement  with  respect  to 
the  transferor  IRA  must  still  be  satisfied 
Except  as  provided  in  paragraph  (b)  of 
this  A-8  for  recharacterizations,  after 
the  transfer  the  employee's  account 
balance  and  the  required  minimum 
distribution  undei  the  transferee  IRA  are 
determined  in  the  same  manner  as  an 
account  balance  and  required  minimum 
distribution  are  determined  under  an 
IRA  receiving  a  rollover  contribution 
under  A-7  of  this  section. 

(b)  Recharacterizations  If  an  amount 
is  contributed  to  a  Roth  IRA  that  is  a 
conversion  contribution  or  failed 
conversion  contribution  and  that 
amount  (plus  net  income  allocable  to 
that  amount)  is  transferred  to  another 
IRA  (transferee  IRA)  in  a  subsequent 
year  as  a  recharacterized  contribution, 
the  recharacterized  contribution  (plus 
allocable  net  income)  must  be  added  to 
the  December  31  account  balance  of  the 
transferee  IRA  for  the  year  in  which  the 
conversion  or  failed  conversion 
occurred. 

Q-9.  Is  the  required  minimum 
distribution  from  one  IRA  of  an  owner 
permitted  to  be  distributed  from  another 
IRA  in  order  to  satisf\'  section  401(a)(9)? 

A-9.  Yes.  the  required  minimum 
distribution  must  be  calculated 
separately  for  each  IRA.  The  separately 
calculated  amounts  may  then  be  totaled 
and  the  total  distribution  taken  from  any 
one  or  more  of  the  individual's  IRAs 
under  the  rules  set  forth  in  this  A-9. 
Generally,  only  amounts  in  IRAs  that  an 
individual  holds  as  the  IRA  owner  may 


19026  Federal  Register/ Vol.  67.  No.  74 / Wednesday.  April  17,  2002 /Rules  and  Regulations 


be  aggregated.  However,  amounts  in 
IRAs  that  an  individual  holds  as  a 
beneficiary  of  the  same  decedent  and 
which  are  being  distributed  under  the 
life  expectancy  rule  in  section 
401(a)(9)(B)(iii)  or  (iv)  may  be 
aggregated,  but  such  amounts  may  not 
be  aggregated  with  amounts  held  in 
IRAs  that  the  individual  holds  as  the 
IRA  owner  or  as  the  beneficiary  of 
another  decedent.  Distributions  from 
section  403(b)  contracts  or  accoimts  will 
not  satisfy  the  distribution  requirements 
from  IRAs.  nor  will  distributions  from 
IRAs  satisfy  the  distribution 
requirements  from  section  403(b) 
contracts  or  accounts.  Distributions 
from  Roth  IRAs  (defined  in  section 
408A)  will  not  satisfy  the  distribution 
requirements  applicable  to  IRAs  or 
section  403(b)  accounts  or  contracts  and 
distributions  from  IRAs  or  section 
403(b)  contracts  or  accounts  will  not 
satisfy  the  distribution  requirements 
from  Roth  IRAs. 

Q-10.  Is  any  reporting  required  by  the 
trustee,  custodian,  or  issuer  of  an  IRA 
with  respect  to  the  minimum  amount 
that  is  required  to  be  distributed  from 
that  IRA? 

A-10.  Yes,  the  trustee,  custodian,  or 
issuer  of  an  IRA  is  required  to  report 
information  with  respect  to  the 
minimimi  amount  required  to  be 
distributed  from  the  IRA  for  each 
calendar  year  to  individuals  or  entities, 
at  the  time,  and  in  the  maimer, 
prescribed  by  the  Commissioner  in 
revenue  rulings,  notices,  and  other 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see 
§601.601(d)(2)(ii)(b)  of  this  chapter)  as 
well  as  the  applicable  Federal  tax  forms 
and  accompanying  instructions. 

Q-11.  Which  amounts  distributed 
from  an  IRA  are  taken  into  account  in 
determining  whether  section  401(a)(9)  is 
satisfied? 

A-11.  (a)  General  rule.  Except  as 
provided  in  paragraph  (b)  of  this  A-11, 
all  amounts  distributed  from  an  IRA  are 
taken  into  accoimt  in  determining 
whether  section  401(a)(9)  is  satisfied, 
regardless  of  whether  the  amount  is 
includible  in  income. 

(b)  Amounts  not  taken  into  account. 
The  following  amounts  are  not  taken 
into  account  in  determining  whether  the 
required  minimum  amount  with  respect 
to  an  IRA  for  a  calendar  year  has  been 
distributed — 

(1)  Contributions  returned  pursuant  to 
section  408(d)(4).  together  with  the 
income  allocable  to  these  contributions; 

(2)  Contributions  returned  pursuant  to 
section  408(d)(5); 

(3)  Corrective  distributions  of  excess 
simplified  employee  pension 
contributions  imder  section 


408(k)(6)(C),  together  with  the  income 
allocable  to  these  distributions;  and 

(4)  Similar  items  designated  by  the 
Commissioner  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin.  See 
§601.60l(d)(2)(ii)(b)  of  this  chapter. 

PART  54— PENSION  EXCISE  TAXES 

Par.  5.  The  authority  for  part  54  is 
amended  by  adding  the  following 
citation  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  54.4974-2  also  issued  under 
26  U.S.C.  4974.  *    *   * 

Par.  6.  Section  after  §  54.4974-2  is 
added  to  read  as  follows: 

§  54.4974-2    Excise  tax  on  accumulations 
in  qualified  retirement  plans. 

Q-1  Is  any  tax  imposed  on  a  payee 
under  any  qualified  retirement  plan  or 
any  eligible  deferred  compensation  plan 
(as  defined  in  section  457(b))  to  whom 
an  amount  is  required  to  be  distributed 
for  a  taxable  year  if  the  amount 
distributed  during  the  taxable  year  is 
less  than  the  required  minimum 
distribution? 

A-1.  Yes,  if  the  amount  distributed  to 
a  payee  under  any  qualified  retirement 
plan  or  any  eligible  deferred 
compensation  plan  (as  defined  in 
section  457(b))  for  a  calendar  year  is  less 
than  the  required  minimum  distribution 
for  such  year,  an  excise  tax  is  imposed 
on  such  payee  under  section  4974  for 
the  taxable  year  beginning  with  or 
within  the  calendar  year  during  which 
the  amount  is  required  to  be  distributed. 
The  tax  is  equal  to  50  percent  of  the 
amount  by  which  such  required 
minimum  distribution  exceeds  the 
actual  amount  distributed  during  the 
calendar  year.  Section  4974  provides 
that  this  tax  shall  be  paid  by  the  payee. 
For  purposes  of  section  4974,  the  term 
required  minimum  distribution  means 
the  minimiun  distribution  amount 
required  to  be  distributed  pursuant  to 
section  'i01(a)(9).  403(b)(10),  408(a)(6), 
408(b)(3),  or  457(d)(2),  as  the  case  may 
be,  and  the  regulations  thereunder. 
Except  as  otherwise  provided. in  A-6  of 
this  section,  the  required  minimum 
distribution  for  a  calendar  year  is  the 
required  minimum  distribution  amount 
required  to  be  distributed  diu-ing  the 
calendar  year.  A-6  of  this  section 
provides  a  special  rule  for  amounts 
required  to  be  distributed  by  an 
employee's  (or  individual's)  required 
beginning  date.  ^ 


Q-2.  For  purposes  of  section  4974,  what 
is  a  qualified  retirement  plan? 

A-2.  For  piuposes  of  section  4974, 
each  of  the  following  is  a  qualified 
retirement  plan — 

(a)  A  plan  described  in  section  401(a) 
which  includes  a  trust  exempt  from  tax 
under  section  501(a); 

(b)  An  annuity  plan  described  in 
section  403(a); 

(c)  An  annuity  contract,  custodial 
account,  or  retirement  income  account 
described  in  section  403Cb); 

(d)  An  individual  retirement  account 
described  in  section  408(a)  (including  a 
Roth  IRA  described  in  section  408A); 

(e)  An  individual  retirement  annuity 
described  in  section  408(b)  (including  a 
Roth  IRA  described  in  section  408 A);  or 

(f)  Any  other  plan,  contract,  account, 
or  annuity  that,  at  any  time,  has  been 
treated  as  a  plan,  account,  or  annuity 
described  in  paragraphs  (a)  through  (e) 
of  this  A-2,  whether  or  not  such  plan, 
contract,  account,  or  aimuity  currently 
satisfies  the  applicable  requirements  for 
such  treatment. 

Q-3.  If  a  payee's  interest  under  a 
qualified  retirement  plan  is  in  the  form 
of  an  individual  account,  how  is  the 
required  minimum  distribution  for  a 
given  calendar  year  determined  for 
purposes  of  section  4974? 

A-3.  (a)  General  rule.  If  a  payee's 
interest  under  a  qualified  retirement 
plan  is  in  the  form  of  an  individual 
account  and  distribution  of  such 
account  is  not  being  made  under  an 
annuity  contract  purchased  in 
accordance  with  A-4  of  §  1.401(a)(9)- 
6T,  the  amount  of  the  required 
minimiun  distribution  for  any  calendar 
year  for  purposes  of  section  4974  is  the 
required  minimum  distribution  amount 
required  to  be  distributed  for  such 
calendar  year  in  order  to  satisfy  the 
minimum  distribution  requirements  in 
§  1.401(a)(9)-5  as  provided  in  the 
following  (whichever  is  applicable) — 

(1)  Section  401(a)(9)  and 
§§1.401(a)(9)-l  through  1.401(a)(9)-5 
and  1.401(a)(9)-7  through  1.401(a)(9)-9 
in  the  case  of  a  plan  described  in  section 
401(a)  which  includes  a  trust  exempt 
under  section  501(a)  or  an  annuity  plan 
described  in  section  403(a); 

(2)  Section  403(b)(10)  and  §  1.403(b)- 
3  (in  the  case  of  an  annuity  contract, 
custodial  account,  or  retirement  income 
account  described  in  section  403(b)); 

(3)  Section  408(a)(6)  or  (b)(3)  and 

§  1.408-8  (in  the  case  of  an  individual 
retirement  account  or  annuity  described 
in  section  408(a)  or  (b));  or 

(4)  Section  457(d)  in  the  case  of  an 
eligible  deferred  compensation  plan  (as 
defined  in  section  457Cb)). 

(b)  Default  provisions.  Unless 
otherwise  provided  under  the  qualified 
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retirement  plan  (or,  if  applicable,  the 
governing  instrument  of  the  qualified 
retirement  plan),  the  default  provisions 
in  A-4(a)  of  §  1.401(a)(9)-3  apply  in 
determining  the  required  minimum 
distribution  for  purposes  of  section 
4974. 

(c)  Five-year  rule.  If  the  5-year  rule  in 
section  401(a)(9)(B)(ii)  applies  to  the 
distribution  to  a  payee,  no  amount  is 
required  to  be  distributed  for  any 
calendar  year  to  satisfy  the  applicable 
enumerated  section  in  paragraph  (a)  of 
this  A-3  until  the  calendar  year  which 
contains  the  date  5  years  after  the  date 
of  the  employee's  death.  For  the 
calendar  year  which  contains  the  date  5 
years  after  the  employee's  death,  the 
required  minimum  distribution  amount 
required  to  be  distributed  to  satisfy  the 
applicable  enumerated  section  is  the 
payee's  entire  remaining  interest  in  the 
qualified  retirement  plan. 

Q-4.  If  a  payee's  interest  in  a  qualified 
retirement  plan  is  being  distributed  in 
the  form  of  an  annuity,  how  is  the 
amount  of  the  required  minimum 
distribution  determined  for  purposes  of 
section  4974? 

A-4.  If  a  payee's  interest  in  a  qualified 
retirement  plan  is  being  distributed  in 
the  form  of  an  annuity  (either  directly 
from  the  plan,  in  the  case  of  a  defined 
benefit  plan,  or  under  an  annuity 
contract  purchased  from  an  insurance 
company),  the  amount  of  the  required 
minimum  distribution  for  purposes  of 
section  4974  will  be  determined  as 
follows: 

(a)  Permissible  annuity  distribution 
option.  A  permissible  annuity 
distribution  option  is  an  annuity 
contract  (or,  in  the  case  of  annuity 
distributions  from  a  defined  benefit 
plan,  a  distribution  option)  which 
specifically  provides  for  distributions 
which,  if  made  as  provided,  would  for 
every  calendar  year  equal  or  exceed  the 
minimum  distribution  amount  required 
to  be  distributed  to  satisfy  the 
applicable  section  enumerated  in 
paragraph  (a)  of  A-2  of  this  section  for 
every  calendar  year.  If  the  annuity 
contract  (or,  in  the  case  of  annuity 
distributions  from  a  defined  benefit 
plan,  a  distribution  option)  under  which 
distributions  to  the  payee  are  being 
made  is  a  permissible  annuity 
distribution  option,  the  required 
minimum  distribution  for  a  given 
calendar  year  will  equal  the  amount 
which  the  annuity  contract  (or 
distribution  option)  provides  is  to  be 
distributed  for  that  calendar  year. 

(b)  Impermissible  annuity  distribution 
option.  An  impermissible  annuity 
distribution  option  is  an  annuity 
contract  (or,  in  the  case  of  annuity 
distributions  from  a  defined  benefit 


plan,  a  distribution  option)  under  which 
distributions  to  the  payee  are  being 
made  that  specifically  provides  for 
distributions  which,  if  made  as 
provided,  would  for  any  calendar  year 
be  less  than  the  minimum  distribution 
amount  required  to  be  distributed  to 
satisf\'  the  applicable  section 
enumerated  in  paragraph  (a)  of  A-3  of 
this  section.  If  the  annuity  contract  (or, 
in  the  case  of  armuity  distributions  from 
a  defined  benefit  plan,  the  distribution 
option)  under  which  distributions  to  the 
payee  are  being  made  is  an 
impermissible  annuity  distribution 
option,  the  required  minimum 
distribution  for  each  calendar  year  will 
be  determined  as  follows: 

(1)  If  the  qualified  retirement  plan 
under  which  distributions  are  being 
made  is  a  defined  benefit  plan,  the 
minimum  distribution  amount  required 
to  be  distributed  each  year  will  be  the 
amount  which  would  have  been 
distributed  under  the  plan  if  the 
distribution  option  under  which 
distributions  to  the  payee  were  being 
made  was  the  following  permissible 
annuity  distribution  option: 

(i)  In  the  case  of  distributions 
commencing  before  the  death  of  the 
employee,  if  there  is  a  designated 
beneficiary  under  the  impermissible 
annuity  distribution  option  for  purposes 
of  section  401(a)(9).  the  permissible 
aimuity  distribution  option  is  the  joint 
and  survivor  annuity  option  under  the 
plan  for  the  lives  of  the  employee  and 
the  designated  beneficiary  that  provides 
for  the  greatest  level  amount  payable  to 
the  employee  determined  on  an  annual 
basis.  If  the  plan  does  not  provide  such 
an  option  or  there  is  no  designated 
beneficiary  under  the  impermissible 
distribution  option  for  purposes  of 
section  401(a)(9),  the  permissible 
annuity  distribution  option  is  the  life 
annuity  option  under  the  plan  payable 
for  the  life  of  the  employee  in  level 
amounts  with  no  survivor  benefit. 

(ii)  In  the  case  of  distributions 
commencing  after  the  death  of  the 
employee,  if  there  is  a  designated 
beneficiary  under  the  impermissible 
annuity  distribution  option  for  purposes 
of  section  401(a)(9),  the  permissible 
annuity  distribution  option  is  the  life 
annuity  option  under  the  plan  payable 
for  the  life  of  the  designated  beneficiary- 
in  level  amounts.  If  there  is  no 
designated  beneficiary,  the  5-year  rule 
in  section  401(a)(9)(B)(ii)  applies.  See 
paragraph  (b)(3)  of  this  A-4.  The 
determination  of  whether  or  not  there  is 
a  designated  beneficiary  and  the 
determination  of  which  designated 
beneficiary's  life  is  to  be  used  in  the 
case  of  multiple  beneficiaries  will  be 
made  in  accordance  with  §  1. 401(a)(9)- 


4and  A-7of§l,401(a){9}-5.  If  the 
defined  benefit  plan  does  not  provide 
for  distribution  in  the  form  of  the 
applicable  permissible  distribution 
option,  the  required  minimum 
distribution  for  each  calendar  year  will 
be  an  amount  as  determined  by  the 
Commissioner. 

(2)  If  the  qudified  retirement  plan 
under  which  distributions  are  being 
made  is  a  defined  contribution  plan  and 
the  impermissible  annuity  distribution 
option  is  an  annuity  contract  purchased 
from  an  insurance  company,  the 
minimum  distribution  amount  required 
to  be  distributed  each  year  will  be  the 
amount  that  would  have  been 
distributed  in  the  form  of  an  annuity 
contract  under  the  permissible  annuity 
distribution  option  under  the  plan 
determined  in  accordance  with 
paragraph  (b)(1)  of  this  A-4  for  defined 
benefit  plans.  If  the  defined  contribution 
plan  does  not  provide  the  applicable 
permissible  annuity  distribution  option, 
the  required  minimum  distribution  for 
each  calendar  year  will  be  the  amount 
that  would  have  been  distributed  under 
an  annuity  described  in  paragraph 
(b)(2)(i)  or  (ii)  of  this  A-4  purchased 
with  the  employee's  or  individual's 
account  used  to  purchase  the  annuity 
contract  that  is  the  impermissible 
aimuity  distribution  option 

(i)  In  the  case  of  distributions 
commencing  before  the  death  of  the 
employee,  if  there  is  a  designated 
beneficiary  under  the  impermissible 
annuity  distribution  option  for  purposes 
of  section  401(a)(9).  the  annuity  is  a 
joint  and  survivor  annuity  for  the  lives 
of  the  employee  and  the  designated 
beneficiary  which  provides  level  annual 
payments  and  which  would  have  been 
a  permissible  annuity  distribution 
option.  However,  the  amount  of  the 
periodic  payment  which  would  have 
been  payable  to  the  sur\ivor  will  be  the 
applicable  percentage  under  the  table  in 
A-2(c)  of  §1.401  (a)(9)-6T  of  the  amount 
of  the  periodic  pa>Tnent  which  would 
have  been  payable  to  the  employee  or 
individual.  If  there  is  no  designated 
beneficiary  under  the  impermissible 
distribution  option  for  purposes  of 
section  401(a)(9).  the  annuity  is  a  life 
annuitv  for  the  life  of  the  employee  with 
no  survivor  benefit  which  provides  level 
armual  payments  and  which  would 
have  been  a  permissible  annuity 
distribution  option. 

(ii)  In  the  case  of  a  distribution 
commencing  after  the  death  of  the 
employee,  if  there  is  a  designated 
beneficiar>'  under  the  impermissible 
annuity  distribution  option  for  purposes 
of  section  401(a)(9),  the  annuity  option 
is  a  life  annuity  for  the  life  of  the 
designated  beneficiary  which  provides 
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level  annual  pavinents  and  which 
would  have  been  a  permissible  annuity 
distribution  option.  If  there  is  no 
designated  beneficiary,  the  5-year  rule 
in  section  401(a)(9)(BKii)  applies.  See 
paragraph  (b)(3)  of  this  A-4.  The 
amount  of  the  payments  under  the 
annuity  contract  will  be  determined 
using  the  interest  rate  and  actuarial 
tables  prescribed  under  section  7520 
determined  using  the  date  determined 
under  A-3  of  §  1.401(a)(9)-3  when 
distributions  are  required  to  commence 
and  using  the  age  of  the  beneficiary  as 
of  the  beneficiary's  birthday  in  the 
calendar  year  that  contains  that  date. 
The  determination  of  whether  or  not 
there  is  a  designated  beneficiary  and  the 
determination  of  which  designated 
beneficiary's  life  is  to  be  used  in  the 
case  of  multiple  beneficiaries  will  be 
made  in  accordance  with  §  1. 401(a)(9)- 
4andA-7of§1.401(a)(9)-5. 

(3)  If  the  5-year  rule  in  section 
401(a)(9)(B)(ii)  applies  to  the 
distribution  to  the  payee  under  the 
contract  (or  distribution  option),  no 
amoiuit  is  required  to  be  distributed  to 
satisfy  the  applicable  enumerated 
section  in  paragraph  (a)  of  this  A-4  until 
the  calendar  year  which  contains  the 
date  5  years  after  the  date  of  the 
employee's  death.  For  the  calendar  year 
which  contains  the  date  5  years  after  the 
employee's  death,  the  required 
minimum  distribution  amount  required 
to  be  distributed  to  satisfy  the 
applicable  enumerated  section  is  the 
payee's  entire  remaining  interest  in  the 
annuity  contract  (or  under  the  plan  in 
the  case  of  distributions  from  a  defined 
benefit  plan). 

(4)  If  the  plan  provides  that  the 
required  beginning  date  for  purposes  of 
section  401(a)(9)  for  all  employees  is 
April  1  of  the  calendar  year  following 
the  calendar  year  in  which  the 
employee  attained  age  70V2  in 
accordance  with  paragraph  A-2(e)  of 

§  1.401(a)(9)-2,  the  required  minimum 
distribution  for  each  calendar  year  for 
an  employee  who  is  not  a  5-percent 
owner  for  purposes  of  this  section  will 
be  the  lesser  of  the  amount  determined 
based  on  the  required  beginning  date  as 
set  forth  in  A-2(a)  of  §  1.401(a)(9)-2  or 
the  required  beginning  date  under  the 
plan.  Thus,  for  example,  if  an  employee 
dies  after  attaining  age  70  V^,  but  before 
April  1  of  the  calendar  year  following 
the  calendar  in  which  the  employee 
retired,  and  there  is  no  designated 
beneficiary  as  of  September  30  of  the 
year  following  the  employee's  year  of 
death,  required  minimum  distributions 
for  calendar  years  after  the  calendar  year 


containing  the  employee's  date  of  death 
may  be  based  on  either  the  applicable 
distribution  period  provided  under 
either  the  5-year  rule  of  A-1  of 
§  1.401(a)(9)-3  or  the  employee's 
remaining  life  expectancy  as  set  forth  in 
A-5{c)(3)of§1.401(a)(9)-5. 

Q-5.  If  there  is  any  remaining  benefit 
with  respect  to  an  employee  (or  IRA 
owner)  after  any  calendar  year  in  which 
the  entire  remaining  benefit  is  required 
to  be  distributed  under  section 
401(a)(9).  what  is  the  amount  of  the 
required  minimum  distribution  for  each 
calendar  year  subsequent  to  such 
calendar  year? 

A-5.  If  there  is  any  remaining  benefit 
with  respect  to  an  employee  (or  IRA 
owner)  after  the  calendar  year  in  which 
the  entire  remaining  benefit  is  required 
to  be  distributed,  the  required  minimum 
distribution  for  each  calendar  year 
subsequent  to  such  calendar  year  is  the 
entire  remaining  benefit. 

Q-6.  With  respect  to  which  calendar 
year  is  the  excise  tax  under  section  4974 
imposed  in  the  case  in  which  the 
amount  not  distributed  is  an  amount 
required  to  be  distributed  by  April  1  of 
a  calendar  year  (by  the  employee's  or 
individual's  required  beginning  date)? 

A-6.  In  the  case  in  which  the  amount 
not  paid  is  an  amoiuit  required  to  be 
paid  by  April  1  of  a  calendar  year,  such 
amount  is  a  required  minimum 
distribution  for  the  previous  calendar 
year,  i.e.,  for  the  employee's  or  the 
individual's  first  distribution  calendar 
year.  However,  the  excise  tax  under 
section  4974  is  imposed  for  the  calendar 
year  containing  the  last  day  by  which 
the  amount  is  required  to  be  distributed, 
i.e.,  the  calendar  year  containing  the 
employee's  or  individual's  required 
beginning  date,  even  though  the 
preceding  calendar  year  is  the  calendar 
year  for  which  the  amount  is  required 
to  be  distributed.  There  is  also  a 
required  minimum  distribution  for  the 
calendar  year  which  contains  the 
employee's  or  individual's  required 
begirming  date.  Such  distribution  is  also 
required  to  be  made  during  the  calendar 
year  which  contains  the  employee's  or 
individual's  required  begiiming  date. 

Q-7.  Are  there  any  circumstances 
when  the  excise  tax  under  section  4974 
for  a  taxable  year  may  be  waived? 

A-7.  (a)  Reasonable  cause.  The  tax 
under  section  4974(a)  may  be  waived  if 
the  payee  described  in  section  4974(a) 
establishes  to  the  satisfaction  of  the 
Commissioner  the  following — 

(1)  The  shortfall  described  in  section 
4974(a)  in  the  amount  distributed  in  any 
taxable  year  was  due  to  reasonable  error; 
and 


(2)  Reasonable  steps  are  being  taken  to 
remedy  the  shortfall. 

(b)  Automatic  waiver.  The  tax  under 
section  4974  will  be  automatically 
waived,  unless  the  Commissioner 
determines  otherwise,  if — 

(1)  The  payee  described  in  section 
4974(a)  is  an  individual  who  is  the  sole 
beneficiary  and  whose  required 
minimum  distribution  amount  for  a 
calendar  year  is  determined  under  the 
life  expectancy  rule  described  in 

§  1.401(a)(9)-3  A-3  in  the  case  of  an 
employee's  or  individual's  death  before 
the  employee's  or  individual's  required 
begiiming  date;  and 

(2)  The  employee's  or  individual's 
entire  benefit  to  which  that  beneficiary 
is  entitled  is  distributed  by  the  end  of 
the  fifth  calendar  year  following  the 
calendar  year  that  contains  the 
employee's  or  individual's  date  of 
death. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7808. 

Par.  8.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  entries  "for 
"1.401{a)(9)-l,""1.401(a)(9)-3," 
"1.401(a)(9)-4,"  and  "1.403(b)-3"  to  the 
table  to  read  as  follows: 

§602.101    0MB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where 
identified  and  described 


Current  0MB 
control  No. 


1.401(a){9)-1  1545-1573 

•  •            •  •            • 

1.401(a)(9)-3  1545-1466 

•  •            •  •            • 

1.401(a)(9)-4  1545-1573 

•      *      •  •      * 

1.403(b)-3  1545-0996 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  March  26,  2002. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-8963  Filed  4-16-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 
[FRL-7167-9] 
RIN  2040-AD67 

National  Primary  Drinking  Water 
Regulations;  Announcement  of  the 
Results  of  EPA's  Review  of  Existing 
Drinking  Water  Standards  and  Request 
for  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Review  of  regulations:  request 
for  comments. 


summary:  The  Safe  Drinking  Water  Act 
(SDWA)  requires  the  United  States 
Environmental  Protection  Agency  (EPA) 
to  conduct  a  periodic  review  of  existing 
National  Primarv  Drinking  Water 
Regulations  (NPDWRs).  EPA  is 
requesting  public  comment  on  the 
results  of  its  review  of  69  NPDWRs  that 
were  established  prior  to  1997, 
including  68  chemical  NPDWRs  and  the 
Total  Coliform  Rule  (TCR).  The 
intended  purpose  of  the  review  is  to 
identif\'  those  NPDWRs  for  which 
current  health  risk  assessments,  changes 
in  technology,  and/or  other  factors, 
provide  a  health  or  technical  basis  to 
support  a  regulatory  revision  that  will 
improve  or  strengthen  public  health 
protection.  Based  on  its  review,  and 
pending  an  evaluation  of  public 
comments,  the  Agency  preliminarily 
believes  that  the  68  chemical  NPDVVRs 
remain  appropriate  at  this  time,  and  that 
the  TCR  should  be  revised. 
DATES:  EPA  must  receive  public 
comments  on  this  action  by  June  17, 
2002. 

ADDRESSES:  Please  send  your  comments 
to  the  W-01-14  Comments  Clerk. 
Submit  electronic  comments  to:  ow- 
docket@epa.gov.  Written  comments 
should  be  mailed  to:  Water  Docket  (MC- 
4101).  U.S.  Environmental  Protection 
Agencv,  1200  Pennsvlvania  Avenue, 
NW..  Washington,  DC,  20460.  Hand 
deliveries  should  be  delivered  to  EPA's 
Water  Docket  at  East  Tower  Basement 
(EB  Room  57).  Waterside  Mall,  401  M 
Street.  SW.,  Washington,  DC,  20460. 
You  mav  contact  the  docket  at  (202) 
260-3027  between  9  a.m.  and  3:30  p.m. 
Eastern  Time,  Monday  through  Friday. 
Comments  mav  be  submitted 
electronically.  See  SUPPLEMENTARY 
INFORMATION  for  file  formats  and  other 
information  about  electronic  filing  and 
docket  review. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries  contact:  Judy 


Lebowich,  (202)  564-4884.  e-mail: 
lebowich.iud\'@epa.gov.  or  Wynne 
Miller.  (202) '564-4887.  e-mail: 
miller.  wynne@epa. gov.  For  general 
information  about,  and  copies  of.  this 
document  or  information  about  the 
existing  NPDWRs  discussed  in  this 
action,  contact  the  Safe  Drinking  Water 
Hotline.  Callers  within  the  United  States 
may  reach  the  Hotline  at  (800)  426- 
4791.  The  Hotline  is  open  Monday 
through  Friday,  excluding  Federal 
holidays,  from  9  a.m.  to  5:30  p.m. 
Eastern  Time. 

SUPPLEMENTARY  INFORMATION: 

How  Should  I  Submit  Comments  on 
This  Action? 

EPA  will  accept  written  or  electronic 
comments  (please  do  not  send  both). 
EPA  prefers  electronic  comments. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed.  No 
facsimiles  (faxes)  will  be  accepted. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  also  send  a  self-addressed, 
stamped  envelope.  If  you  submit  written 
comments,  please  submit  an  original 
and  three  copies  of  your  comments  and 
enclosures  (including  references). 

Electronic  comments  must  be 
submitted  in  WordPerfect  8  (or  an  older 
version)  or  ASCII  file  format. 
C.ompressed  or  zipped  files  will  not  be 
accepted.  You  may  file  electronic 
comments  on  this  action  online  at  many 
Federal  Depository  Libraries. 

The  Agency's  response-to-comments 
document  for  the  final  decision  will 
address  the  comments  received  on  this 
action,  and  the  response-to-comments 
document  will  be  made  available  in  the 
docket. 

How  Can  I  Obtain  Materials  in  the 
Docket? 

The  docket  is  available  for  inspection 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket.  East 
Tower  Basement  (EB  Room  57). 
Waterside  Mall.  USEPA.  401  M  Street, 
SW;  Washington.  DC.  For  access  to 
docket  (Docket  Number  W-01-14) 
materials,  please  call  (202)  260-3027 
between  9:00  a.m.  and  3:30  p.m.. 
Eastern  Time.  Monday  through  Friday, 
to  schedule  an  appointment. 

Does  This  Action  Apply  to  My  Public 
Water  System? 

This  action  itself  does  not  impose  any 
requirements  on  anyone.  Instead,  it 
notifies  interested  parties  of  EPA's 
preliminarv  revise/not  revise  decisions 
for  69  NPDWRs. 


Abbreviations  and  Acronyms  Used  in 
This  Action 

> — greater  than 

2 ,4-D — 2 ,4-dichlorophenoxyacetic  acid 

AA — activated  alumina 

AI — adequate  intake 

ASDW A— Association  of  State  Drinking 

Water  Administrators 
ATSDR— Agency  for  Toxic  Substances 

and  Disease  Registry 
AWW A— American  Water  Works 

Association 
BAT — best  available  technology 
BMD — benchmark  dose 
bw — body  weight 
CCL — Contaminant  Candidate  List 
CFR — Code  of  Federal  Regulations 
CMR— Chemical  Monitoring  Reform 
CWS — community  water  system 
DBCP — 1.2-dibromo-3-chloropropane 
DBPR— Disinfectants  and  Disinfection 

Byproducts  Rule 
DEHA— di(2-ethylhexyl)adipate 
DEHP— di{2-ethylhexyl)phthalate 
DRI — dietary  reference  intake 
DWEL — drinking  water  equivalent  level 
EDB — ethylene  dibromide 
EPA — U.S.  Environmental  Protection 

Agency 
EPTDS — entry  points  to  a  distribution 

system 
FR— Federal  Register 
GAC — granular  activated  carbon 
GC/MS — gas  chromatography/mass 

spectrometry 
HHS— Department  of  Health  and 

Human  Services 
HPC— heterotrophic  plate  count 
I — daily  drinking  water  intake 
lESWTR— Interim  Enhanced  Surface 

Water  Treatment  Rule 
IRIS— Integrated  Risk  Information 

System 
LCR — Lead  and  Copper  Rule 
LOAEL — lowest-observed-adverse-effect 

level 
LTIESWTR— Long-Term  1  Enhanced 

Surface  Water  Treatment  Rule 
LT2ESWTR— Long-Term  2  Enhanced 

Surface  Water  Treatment  Rule 
MCL — maximum  contaminant  level 
MCLG — maximum  contaminant  level 

goal 
M/DBP — Microbial/Disinfection 

Byproducts 
MDL— method  detection  limit 
MF — modifying  factor 
MFL — million  fibers  per  liter 
mg/kg/day — milligrams  per  kilogram  of 

body  weight  per  day 
mg/L — milligrams  per  liter 
MSRC— Mercury  Study  Report  to 

Congress 
MTD — maximum  tolerated  dose 
N — nitrogen 

NAS— National  Academy  of  Sciences 
NCOD— National  Drinking  Water 

Contaminant  Occurrence  Database 
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NDWAC— National  Drinking  Water 

Advisor\'  Council 
NIPDWR — National  Interim  Primary 

Drinking  Water  Regulation 
NOAEL — no-observed-adverse-effect 

level 
NPDWR — National  Primary  Drinking 

Water  Regulation 
NRC — National  Research  Council 
NTNCWS — non-transient,  non- 
community  water  system 
NTP — National  Toxicology  Program 
NWIS — National  Water  Information 

System 
OGWDW— Office  of  Ground  Water  and 

Drinking  Water 
OPP — Office  of  Pesticide  Programs 
OW— Office  of  Water 
PAC — powdered  activated  carbon 
PCBs — polychlorinated  biphenyls 
POU — point-of-use 
ppm — part  per  million 
PQL — practical  quantitation  level 
PTA — packed  tower  aeration 
PWS — public  water  system 
RDA — recommended  dietary  allowance 
RfD — reference  dose 
RO — reverse  osmosis 
RSC — relative  source  contribution 
SAB — Science  Advisorv  Board 
SDWA— Safe  Drinking  Water  Act 
SDWIS— Safe  Drinking  Water 

Information  System 
SMCL — secondary  maximum 

contaminant  level 
SOC — synthetic  organic  chemical 
SWTR— Surface  Water  Treatment  Rule 
TCR— Total  Coliform  Rule 
TNCWS — transient,  non-community 

water  system 
TT — treatment  technique 
TTHM— total  trihalomethanes 
UF — uncertainty  factor 
UL — tolerable  upper  intake  level 
URCIS — Unregulated  Contaminant 

Information  System 
VOC — volatile  organic  chemical 
WS — water  supply 
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I.  Background  and  Summary  of  Today's 
Action 

A.  W/iat  Are  the  Statutory  Requirements 
for  the  Six-Year  Review? 

Under  the  SDWA,  as  amended  in 
1996.  EPA  must  periodically  review 
existing  national  primary  drinking  water 
regulations  (NPDWRs)  and,  if 
appropriate,  revise  them.  Section 
1412(b)(9)  of  SDWA  states: 

The  Administrator  shall,  not  less  often 
than  everv  6  years,  review  and  revise,  as 
appropriate,  each  national  primary  drinking 
water  regulation  promulgated  under  this  title. 
Any  revision  of  a  national  primary  drinking 
water  regulation  shall  be  promulgated  in 
accordance  with  this  section,  except  that 
each  revision  shall  maintain,  or  provide  for 
greater,  protection  of  the  health  of  persons. 

Pursuant  to  the  SDWA  1996 
Amendments,  EPA  developed  a 
systematic  approach,  or  protocol,  for  the 
review  of  NPDWRs  discussed  in  today's 
action.  EPA  has  applied  the  protocol 
discussed  in  section  IV  of  today's  action 
to  the  Agency's  initial  Six-Year  Review 
of  NPDWRs  for  total  coliforms  and  68 
inorganic  and  organic  chemicals, 
published  prior  to  the  SDWA  1996 
Amendments  (i.e.,  pre-1997  NPDWRs). 
Section  III  of  today's  action  identifies 
these  NPDWRs  and  section  V  of  today's 
action  contains  a  summary  of  the  review 
findings  for  each  of  these  69  NPDWRs 
(see  Table  III-l). 

While  the  Agency  expects  that 
modifications  to  the  protocol  will  be 
made  in  subsequent  six-year  reviews  to 
address  changing  circumstances,  the 
Agency  expects  to  use  the  framework 
developed  for  the  current  review  as  the 
starting  point,  EPA.  therefore,  is  seeking 
public  comment  on  the  protocol  that  has 
been  applied  to  the  current  review. 

B.  What  Is  the  Schedule  for  Reviewing 
Existing  NPDWRs? 

EPA  plans  to  publish  its  final  findings 
with  respect  to  the  initial  review  of 
these  69  NPDWRs  in  the  Federal 
Register  (PR)  in  the  August  2002  time 
frame. 

In  addition  to  these  69  NPDWRs, 
there  are  additional  pre-1997  NPDWRs, 
which  are  being  or  have  been  reviewed 
separately  from  today's  action.  Section 
III  explains  how  the  Agency  plans  to 
satisfy  the  Six- Year  Review  requirement 
for  those  regulations.  In  most  cases,  EPA 
has  performed  or  is  performing  the 
review  in  conjunction  with  recent  or 
ongoing  rulemakings.  NPDWRs 
published  after  the  1996  SDWA 
Amendments  will  be  reviewed  as  a  part 
of  the  2002-2008  review  cycle. 


II.  Stakeholder  Involvement  in  the  Six- 
Year  Review  Process 

A.  How  Have  Stakeholders  Been 
Involved  in  the  Review  Process? 

Stakeholders  include: 

•  The  general  public; 

•  Congress; 

•  Other  Federal  agencies; 

•  State,  Tribal,  and  local  officials; 

•  Public  health/health  care  providers; 

•  Public  interest  groups; 

•  Public  water  suppliers; 

•  National  trade  associations; 

•  Environmental  groups; 

•  Manufacturers;  and 

•  Agricultural  producers. 
EPA  involved  stakeholders  by: 

holding  a  stakeholder  meeting; 
participating  in  national  meetings, 
workshops,  and  technical  forums; 
meeting  informally  with  associations 
and  technical  experts;  posting 
information  on  the  Office  of  Ground 
Water  and  Drinking  Water's  (OGWDW's) 
web  page  (  www.epa.gov/safewater/); 
and  publishing  this  FR  notice  on  the 
Six-'V'ear  Review. 

EPA  invited  representatives  from 
State  and  Tribal  communities,  public 
water  systems  (PWSs),  public  health 
organizations,  academia,  environmental 
and  public  interest  groups,  engineering 
firms,  and  other  stakeholders  to  a 
stakeholder  meeting  in  Washington,  DC, 
in  November  1999  (64  FR  55711. 
October  14.  1999  (USEPA,  1999c)). 
Approximately  50  participants  attended, 
including  representatives  from  the 
invited  groups.  EPA  discussed  its 
preliminary  strategy  for  the  Six- Year 
Review  and  invited  stakeholder 
comment.  Stakeholders  generally  agreed 
that  EPA  had  identified  the  appropriate 
key  elements  for  the  review;  however,  in 
some  cases,  stakeholders  suggested  that 
EPA  needed  to  be  more  proactive  in 
seeking  out  new  information  that  might 
affect  the  regulatory  decision  (USEPA, 
1999e).  For  more  detailed  information 
about  this  stakeholder  meeting,  the 
docket  for  this  action  (Docket  Number 
W-01-14)  contains  the  stakeholder 
meeting  discussion  papers,  the  agenda, 
the  participant  list,  presentation 
materials,  and  an  executive  meeting 
summary  which  includes  the  specific 
comments  and  questions  posed  by 
stakeholders.  The  executive  meeting 
summary  is  also  available  on  EPA's 
drinking  water  web  page,  http:// 
www.epa.gov/safewater/ccl/ 
novmtg.html. 

In  the  Spring  of  2000,  the  National 
Drinking  Water  Advisory  Council 
(NDWAC)  formed  a  working  group  to 
develop  recommendations  regarding  the 
process  the  Agency  should  apply  to 
conduct  a  periodic  and  systematic 


review  of  existing  NPDWRs.  The 
Working  Group  held  two  meetings  and 
a  conference  call  during  June  through 
September  2000  (USEPA,  2000b; 
USEPA.  2000c;  USEPA,  2000d).  The 
NDWAC  approved  the  Working  Group's 
recommendations  in  November  2000 
and  formally  provided  them  to  EPA  in 
December  2000  (NDWAC,  2000).  The 
NDWAC  recommended  that  EPA's 
review  include  consideration  of  five  key 
elements,  as  appropriate:  health  effects, 
analytical  and  treatment  feasibility, 
implementation-related  issues, 
occurrence  and  exposure,  and  economic 
impacts.  The  NDWAC  suggested  that  the 
Agency  conduct  an  initial  screening 
review  of  each  NPDWR  to  identify' 
potential  candidates  for  an  in-depth 
analysis.  As  discussed  in  more  detail  in 
section  IV  of  today's  action.  EPA  has 
followed  the  general  protocol 
recommended  by  the  NDWAC. 

In  addition  to  the  November  1999 
stakeholder  meeting  and  consultation 
with  the  NDWAC.  EPA  representatives 
have  delivered  presentations  at  a  variety 
of  meetings  held  by  other  organizations, 
including:  two  American  Water  Works 
Association  (AWWA)  Technical 
Advisory  Workgroup  meetings,  one  held 
in  February  2001  in  Washington,  DC, 
and  one  held  in  February  2002  in  San 
Diego,  CA;  a  meeting  held  by  the 
Association  of  State  Drinking  Water 
Administrators  (ASDWA)  in  March 
2001  in  Alexandria,  VA;  and  the  annual 
AWWA  meeting  held  in  Washington. 
DC  in  June  2001,  At  each  of  these 
meetings,  stakeholders  were  given  the 
opportunity  to  comment  on  the  protocol 
by  which  EPA  was  planning  to  perform 
the  review  of  existing  NPDWRs,  EPA 
received  valuable  input  from 
stakeholders  on  the  plaimed  protocol, 

B.  How  Does  EPA  Plan  To  Involve  the 
Science  Advisory  Board  (SAB)? 

EPA  plans  to  consult  with  the  SAB 
Drinking  Water  Committee  on  today's 
action.  The  Agency  will  request  their 
review  and  coimnent  on  whether  the 
protocol  EPA  developed  based  on  the 
NDWAC  recommendations  was 
consistently  applied  and  appropriately 
documented. 

III.  Regulations  Included  in  the  Six- 
Year  Review 

Table  III-l  lists  the  pre-1997  NPDWRs 
covered  by  today's  action  and  the 
rulemaking  by  which  they  were 
originally  promulgated.  Table  III-2  lists 
the  NPDWRs  not  covered  by  today's 
action.  These  include  the  remaining  pre- 
1997  NPDWRs  which  are  being  or  have 
already  been  reviewed  in  separate 
actions  and  the  NPDWRs  promulgated 
after  the  1996  SDWA  Amendments,  The 
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NPDWRs  listed  in  Table  III-2  will  be 
included  in  the  2002-2008  review- 


round.  Section  V  of  today's  action  68  pre-199~  chemical  NPDWRs  and  the 

summarizes  the  results  of  the  review  of       NPDWR  for  total  (  oliforms. 
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Table  IIM:  Pre-1997  NPDWRs  Included  in  Today's  Action 


Contaminant 

Corresponding  NPDWR 

Chemical  Contaminants 

Acrylamide 

Phase  II  Rule 

Alachlor 

Phase  [I  Rule 

Antimony 

Phase  V  Rule 

Asbestos 

Phase  11  Rule 

Atrazine 

Phase  11  Rule 

Barium 

Phase  IIB  Rule 

Benzene 

Phase  1  Rule 

Benzo[a]pyrene 

Phase  V  Rule 

Beryllium 

Phase  V  Rule 

Cadmium 

Phase  II  Rule 

Carbofuran 

Phase  11  Rule 

Carbon  tetrachloride 

Phase  1  Rule 

Chiordane 

Phase  II  Rule 

Chromium  (total) 

Phase  II  Rule 

Copper 

Lead  and  Copper  Rule  (LCR) 

HCyanide 

Phase  V  Rule 

2,4-D 

Phase  II  Rule 

Dalapon 

Phase  V  Rule 

l,2-Dibromo-3- 
chloropropane  (DBCP) 

Phase  11  Rule 

1,2-Dichlorobenzene  (o- 
Dichlorobenzene) 

Phase  11  Rule 

1,4-Dichiorobenzene  ip- 
Dichlorobenzene) 

Phase  I  Rule 

1,2-Dichioroethane 
(Ethylene  dichloride) 

Phase  I  Rule 

1,1-Dichloroethylene 

Phase  1  Rule 

CIS- 1 ,2-Dichloroethy  lene 

Phase  II  Rule 

trans- 1,2- 
Dichloroethylene 

Phase  11  Rule 

Dichloromethane 
(Methylene  chloride) 

Phase  V  Rule 

1,2-Dichloropropane 

Phase  II  Rule 

Di(2-ethylhexyl)adipate 
(DEHA)' 

Phase  V  Rule 

Di(2-ethylhexyl) 
phthalate  (DEHP) 

Phase  V  Rule 

Dinoseb 

Phase  V  Rule 

Diquat 

Phase  V  Rule 

Endothall 

Phase  V  Rule 

Hexachlorocyclopenta- 
diene 


Monochlorobenzcne 
(Chlorobenzene) 


Nitrate  (as  N) 


Mercury  (Inorganic) 


Contaminant  Corresponding  NPDWR 


Chemical  Contaminants  (continued) 


Endrin 


Epichlorohydrin 


Ethylbenzene 


Ethylene  dibromide 
(EDB) 


Fluoride 


Glyphosate 


Heptachlor 


Heptachior  epoxide 


Hexachlorobenzene 


Lead 


Lindane 


Methoxychlor 


Nitrite  (as  N) 


Oxamyl  (Vydate) 


Pentachlorophenol 


Picloram 


Polychlorinated  biphenyls 
(PCBs)  


Selenium 


Simazine 


Styrene 


2,3,7,8-TCDD  (Dioxin  ) 


Tetrachioroethylene 


Thallium 


Toluene 


Toxaphene 


2,4,5-TP  (Silvex) 


1 ,2,4-Trichlorobenzene 


1,1,1  -Trichloroethane 


Phase  V  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  II  Rule 


Fluoride  Rule;  Phase  II  Rule 
revised  monitoring  requirements 


Phase  V  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  V  Rule 


Phase  V  Rule 


LCR 


Phase  II  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  11  Rule 


Phase  II  Rule 


Phase  V  Rule 


Phase  IIB  Rule 


Phase  V  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  V  Rule 


Phase  II  Rule 


Phase  V  Rule 


Phase  II  Rule 


Phase  V  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  II  Rule 


Phase  V  Rule 


Phase  I  Rule 
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Table  III-l:  Pre-1997  NPDWRs  Included  in  Todav's  Action 


Contaminant 

Corresponding  NPDWR 

Contaminant 

Corresponding  NPDWR 

Chemical  Contaminants  (continued) 

Microorganisms 

Trichloroethylene 

Phase  I  Rule 

Total  coliforms 

(including  fecal  coliform 

and  £  coii  1 

lotai  Coliform  Ruie  (iLRj 

Vinyl  chloride 

Phase  I  Rule 

Xylenes  (total) 

Phase  II  Rule 

1.1.2-Trichloroethane 

Phase  V  Rule 

Dates  of  original  promulgation  are  as  follows 

-  Phase  II  Rule:   56  F/?  3526.  January  30.  1991  (USEPA.  1991a)        "  '  ^^    ''''''t''.!:':'^^''''''^'l^':'^l^:         . 

-  Phase  V  Rule:   57  F/?  31776.  Julv  17,  1992  (USEPA.  1992)              -  Fluonde  Rule.   51  f/?  1  1  .^^6,  Xpr,,  2.  |Q86  ,(  SM'A.  ,-S<v  . 

-  Phase  IIB  Rule:   56  FR  30266.  July  1.  I99I  (USEPA.  1991c)           '  TCR    54  FR  2^544.  'une  29.  1989  (LSEPA.  1989c; 

-  Phase  1  Rule:   52  FR  25690.  Julv  8.  1987  (USEPA,  1987)                                                                                                                     \ 
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Table  III-2:  NPDWRs  Not  Included  in  Today's  Action 

Contaminant/Indicator 

Corresponding  NPDWR' 

Reason  Not  Included 

Chemical  Contaminants 

Arsenic 

Pre- 1 '^86  National  Interim  Primary 
Drinking  Water  Regulation  (NIPDWR) 

Reviewed/revised  under  January  22, 
2001  Arsenic  Rule" 

Radionuclides 

Beta  particles  and  photon  emitters 

Pre-i986NIPDWR 

Reviewed/revised  under  December  7, 
2000  Radionuclides  Rule^ 

Gross  alpha  particle  activit\ 

Radium-226/228  (combined) 

Uranium 

2000  Radionuclides  Rule 

Promulgated  after  1996    NPDWR 
established  in  the  December  7.  2000 
Radionuclides  Rule^ 

Microorganisms 

CrvptosDondium 

Interim  Enhanced  Surface  Water 

Ireatment  Rule  (lESWTR) 

[  ong-Term  1  Enhanced  Surface  Water 

IrealmenlRule(LTlESWTR) 

Subject  of  ongoing  rulemaking  activity  - 
Long-Term  2  ESWTR  (LT2ESWTR) 
(November  2003)* 

Giardia  lambia 

Surface  Water  Treatment  Rule  (SWTR); 
iESWTR:LT  lESWTR 

Heterotrophic  plate  count  (HPC) 

SWTR 

Leeionella 

SWTR 

Turbidity 

SWTR;  lESWTR.  LTIESWTR 

Viruses 

SWTR,  lESWTR,  LTIESWTR 

Disinfection  Byproducts                                                                                 | 

Bromate  ion 

Stage  1  Disinfectants  and  Disinfection 
Byproducts  Rule  Stage  I  (DBPR) 

Revised  rule  promulgated  after  1996  and 
additional  revisions  to  be  considered 
under  Stage  2  DBPR  (July  2003)' 

Chlorite  ion 

Haloacetic  acids:  Monobromoacetic 
acid,  Dibromoacetic  acid, 
Monochloroacetic  acid. 
Dichloroacetic  acid;  and 
Trichloroacetic  acid 

Total  Trihalomethanes  (TTHMs): 
Chloroform,  Bromodichloro- 
methane,  Dibromochloromethane, 
and  Bromoform 

ITHM  Rule,  Requirements  revised 
under  Stage  1  DBPR 

Revised  rule  promulgated  after  1996  and 
additional  revisions  to  be  considered 
under  Stage  2  DBPR  (July  2003)' 

Disinfectant  Residuals                                                                                  \ 

Chlorine 

Stage  1  DBPR 

Revised  rule  promulgated  after  1996 

Chloramines 

Chlorine  dioxide 
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Table  III-2:  NPDWRs  Not  Included  in  Today's  Action 


Contaminant/Indicator 


Corresponding  NPDWR' 


Reason  Not  Included 


'  Dates  of  original  promulgation  are  as  follows; 

-Arsenic  Rule    40  F/?  59566,  December  24.  1975(USEPA.  1975) 

-  Radionuclides  Rule:  41  F/?  28402,  July  9,  1976(USEPA,  1976) 

-  lESWTR:  63  FR  69478,  December  16.  1998  (USEPA.  1998c) 

-  LTIESWTR:  67  F/?  181 1.  January  14,  2002  (USEPA.  2002b) 

-  .SW7R  54  FR  27486,  June  29,  1989  (USEPA,  1989c) 

-  Stage  1  DBPR  Rule:  63  FR  69389,  December  16,  1998  (USEPA,  1998b) 

-  TTHM  Rule:  44  FR  68624,  November  29,  1979  (USEPA,  1979) 

'  Indicates  date  of  rule  revision. 

-  Arsenic  Rule    66  FR  6976,  January  22.  2001  (USEPA,  2001a) 

-  Radionuclides  Rule:  65  FR  76707,  December  7.  2000  (USEPA,  2000g) 

'After  promulgation  ofthe  revised  arsenic  NPDWR  on  January  22,  2001,  EPA  initiated  a  review  of  the  ne\\  maximum  contammani 
level  (MCL),  and  postponed  the  effective  date  of  the  rule  until  February  22,  2002    hPA  requested  independent  evperi  panel  revieus 
of  the  science,  cost  and  benefits  analyses  for  the  January  2001  rule,  and  in  July  2001,  sought  additional  public  comment  on  a  range  o\ 
MCLs    Following  receipt  of  the  final  expert  panel  reports  in  the  Fall  of  2001.  EPA  requested  comment  on  the  reports.  EPA  will 
continue  to  evaluate  the  expert  panel  reports,  the  voluminous  comments  received  during  these  comment  periods,  and  other  rele%ant 
information  and  comments  as  they  become  available  as  part  of  the  next  six-year  revie\*,  hPA  expects  to  make  a  final  decision  on 
whether  to  revise  the  January  2001  rule  as  part  of  that  six-year  review,  which  is  due  in  August  2008    In  the  meantime,  as  announced 
by  the  Administrator  on  October  31,  2001,  EPA  will  not  further  postpone  the  January  2001  rule,  and  LP.A  also  does  not  expect  to 
take  any  other  additional  action  relative  to  the  July  2001  proposal  in  the  interim    The  revised  arsenic  MCL  became  effective  on 
February  22,  2002    The  date  for  compliance  with  the  MCL  remains  January  23,  2006. 


*  Indicates  anticipated  date  of  promulgation 


BILLING  CODE  656(>-50-C 

IV.  EPA's  Protocol  for  Reviewing  the 
NPDWRs  Included  in  Today's  Action 

A.  What  Was  EPA 's  Review  Process? 

The  document,  "EPA  Protocol  for  the 
Review  of  Existing  National  Primary 
Drinking  Water  Regulations"  (USEPA. 
2002f),  contains  a  detailed  description 
of  the  process  the  Agency  used  to 
review  the  69  NPDWRs  discussed  in 
today's  action.  EPA's  primary  goal  was 
to  identify  and  prioritize  candidates  for 
regulatory  revision  in  order  to  target 
those  revisions  that  are  most  likely  to 
result  in  an  increased  level  of  public 
health  protection  and/or  result  in 
substantial  cost  savings  while 
maintaining  the  level  of  public  health 
protection.  This  section  provides  an 
overview  of  the  review  process.  Sections 
IV. B  and  IV.C  of  today's  action  provide 
a  more  detailed  description  of  how  EPA 
applied  the  process  to  the  review  of  68 
chemical  NPDWRs  and  the  TCR, 
respectively. 

EPA  applied  the  following  basic 
principles  to  the  review  process: 

•  Health  effects,  analytical  feasibility, 
treatment  data,  and  analyses  underlying 
existing  regulations  remain  adequate 
and  relevant,  except  in  those  instances 


where  reliable,  peer-reviewed,  new  data 
are  available  that  indicate  a  need  to  re- 
evaluate an  NPDWR  (e.g..  where  a 
change  in  health  risk  assessment  has 
occurred). 

•  If  new  data  were  available,  EPA 
determined  whether  changes  in  existing 
standards  were  warranted.  For  example, 
in  determining  whether  there  was  a 
change  in  analytical  feasibility,  the 
Agency  applied  the  current  policy  and 
procedures  for  calculating  the  practical 
quantitation  level  for  drinking  water 
contaminants.^ 

•  EPA  was  unable  to  complete 
evaluation  of  certain  new  data  within 
the  time  available  for  the  review.  For 
example,  if  a  new  health  risk  assessment 
for  a  contaminant  was  not  completed 
during  the  review  cycle,  EPA  generally 
made  a  "not  revise"  decision  on  the 
rationale  that  it  was  not  appropriate  to 
revise  the  regulation  while  the 
assessment  was  ongoing.  When  an 
updated  assessment  is  completed.  EPA 
will  review  the  update  and  any  new 
conclusions  or  additional  information 
associated  with  the  contaminant  during 
the  next  review  cycle.  The  Agency  may 


1  See:  50  FR  46880.  November  13.  1985  (USEPA. 
1985).  52  FR  25690,  )ulv  8,  1987  (USEPA,  1987)  54 
FR  22062.  Mav  22.  1989  (USEPA.  1989a). 


make  a  determination  to  revise  a 
particular  NPDWR  before  August  2008 
where  justified  by  new  public  health 
risk  information. 

•  During  the  review,  EPA  identified 
areas  where  information  is  inadequate 
or  unavailable  (data  gaps]  and  is  needed 
before  an  NPDWR  may  be  considered  as 
a  candidate  for  revision  Where  the 
Agency  has  been  unable  to  fill  such  gaps 
during  the  review  process,  todays 
action  provides  information  about  the 
data  gaps  so  that  further  research  and 
data  collection  can  be  considered  as  part 
of  the  second  review  cycle.  For 
example,  the  review  may  identify  a  need 
to  better  understand  new  treatment 
technologies.  Such  an  information  gap 
will  need  to  be  considered  in  the 
context  of  EPAs  overall  OGWDW 
research  strategy 

•  During  the  review  process,  the 
Agency  did  not  consider  potential 
regulatory  revisions  that  were  already 
the  subject  of  other  rulemaking 
activities. 

•  EPA  applied  the  Agency's  peer 
review  policy  (USEPA.  20o6i),  where 
appropriate,  to  any  new  analyses 

Figure  1  provides  an  overview  of  tlie 
review  process.  To  most  efficiently 
utilize  limited  resources  and  assure 
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continued  public  health  protection,  the 
Agencv  conducted  the  review  in  two 
phases:  (1)  an  initial  technical  review  of 
all  69  NPDVVRs  discussed  in  today's 
action;  and  (2)  an  in-depth  technical 
evaluation  of  those  NPDWRs  identified 
during  the  initial  review  as  potential 
candidates  for  revision. 

1.  Initial  Technical  Review 

The  initial  review  phase  included 
these  three  screening  and  general 
evaluation  steps:  • 

•  Health  effects  review.  Identify 
NPDWRs  for  which  the  Agency  has 
revised  health  risk  assessments  that 
indicate  possible  changes  to  the 
maximum  contaminant  level  goal 
(MCLG)  and  perhaps  to  the  maximum 
contaminant  level  (MCL); 

•  Current  technology  review.  Identify 
NPDWRs  where  improvements  in 
analytical  measurement  or  treatment 
feasibility  might  allow  the  MCL  to  be 
established  closer  to  the  MCLG,  or 
where  adjustments  in  treatment 
technique  (TT)  requirements  might  be 
appropriate;  and/or 

•  Other  regulatory  revisions  review 
Identify  NPDWRs  where  adjustments  to 
system  monitoring  and  reporting 
requirements  might  be  appropriate  and 
where  such  changes  are  not  already 


being  considered  as  a  part  of  another 
activity. 

EPA  generally  determined  that  an 
NPDWR  was  not  a  candidate  for 
revision  after  the  initial  review  if  a 
health  risk  assessment  was  in  process  or 
was  initiated  as  a  result  of  the  review, 
since  the  Agency  does  not  believe  it  is 
appropriate  to  revise  the  NPDWR  while 
a  health  risk  assessment  is  underway. 
The  Agencv  also  determined  that  an 
NPDWR  was  not  a  candidate  for 
revision  after  the  initial  screening  if 
none  of  the  initial  screening  analyses 
identified  a  health  or  technological  basis 
for  a  regulatory  revision. 

2.  In-Depth  Technical  Review 

The  Agency  subjected  the  remaining 
NPDWRs  to  more  in-depth  technical 
analyses.  If  the  initial  review  indicated 
a  possible  revision  to  the  MCLG/MCL, 
EPA  further  considered  health  and 
technology  factors  that  might  affect  the 
development  of  a  revised  MCLG/MCL  or 
revised  MCLG/TT  requirements.  The 
Agency  also  estimated  potential 
occurrence  and  exposure  at  PWSs  at 
concentrations  of  regulatory  interest  for 
the  chemical  NPDWRs  and  conducted  a 
qualitative  evaluation  of  economic 
impacts.  EPA  based  the  qualitative 
economic  evaluation  primarily  on 
available  occurrence  and  exposure  data, 


to  determine  whether  the  possible 
revision  was  likely  to  present  an 
opportunity  for  significant  gains  in 
public  health  protection  and/or 
significant  cost  savings  that  could  be 
realized  without  lessening  the  level  of 
public  health  protection. 

In  the  case  of  three  contaminants. 
EPA  identified  data  gaps  that  could  not 
be  filled  during  the  current  review 
cycle.  Figure  1  shows  the  identification 
of  data  gaps  as  the  final  step  in  the 
review;  however,  in  some  instances, 
data  gaps  were  identified  during  earlier 
steps  in  the  process.  Where  this 
occurred,  EPA  did  not  conduct  some  or 
all  of  the  remaining  analyses.  If  the 
Agency  identified  data  gaps,  EPA 
determined  not  to  revise  the  NPDWR. 

After  completing  these 
comprehensive  analyses,  EPA  identified 
those  NPDWRs  that  remain  appropriate 
at  this  time,  and  those  NPDWRs  that 
may  be  appropriate  for  revision. 

Today's  action  discusses  the  Agency's 
preliminary  determinations  and  seeks 
public  comment  on  them.  After 
considering  the  public  comments 
received  and  any  new  peer-reviewed 
data  that  may  become  available  to  the 
Agency,  EPA  will  publish  its  final 
decision  in  the  FR. 
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Figure  1:  Overview  of  the  Protocol  for  the  Revise/Not  Revise  Decision 


NPDWRs  under  review 


I 


Initial  Technical  Review 

Health  effects,  analytical  methods  and 

treatment  feasibility,  and  other  regulatory 

revisions 


I 


Is  a  health  risk  assessment 
in  process/planned? 


No 


I 


Yes 


Pending  health 
risk  assessment 


Does  the  review  suggest  possible  changes 

in  MCLG/MCL/TT  and/or  other 

regulatory  revisions? 


Yes 


I 


No 


NPDWR  remains  appropriate 
after  data/information  review 


In-depth  Technical  Analysis 

New  risk  assessment,  analytical  methods  feasibility, 

treatment  effectiveness,  occurrence  and  exposure 

and  economic  implications. 


I 


Is  a  significant  gain  in 

public  health  protection  or  significant 

cost  savings  likely  to  occur? 


Yes 


I 


Are  the  data  sufficient  to  support 
regulatory  revision? 


No  Revision 
at  this  time 


No 


Negligible  gain  in 

public  health  protection 

and/or  cost  savings 


No 


Data  gaps  -  determine 
research  needs 


1,  Publish  F/?  notice  with  preliminary  re\ise  not  revise  decisions 

2,  Review  Public  Comments  and  consider  revising  decisions  in 
context  of  new  information 

3    Publish  FR  notice  with  final  list  of  NPDWRs  to  be  revised 


BILUNG  CODE  6S60-5&-C 

B.  How  Did  EPA  Review  the  Chemical 
NPDWRs? 

This  section  describes  the  specific 
technical  reviews  that  EPA  conducted 
for  the  chemical  NPDWRs. 


1.  Health  Effects 

The  document,  "Six-Year  Review- 
Chemical  Contaminants — Health  Effects 
Technical  Support  Document"  (L'SEPA, 
2002i),  describes  how  EPA  reviewed  the 
chemical  contaminants  discussed  in 


todav's  action  and  provides  the  results 
of  the  health  effects  technical  revie-A 
The  principal  objective  of  the  health 
effects  review  was  to  identifv  each 
contaminant  for  which  a  new  health  risk 
assessment  indicated  that  a  change  in 
MCLG  might  be  appropriate  For  most  of 
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the  chemical  NPDWRs  discussed  in 
today's  action,  the  MCLG  is  derived 
from  the  cancer  classification  and/or  the 
reference  dose  (RfD),  as  described  in 
Appendix  A.  Therefore,  the  health 
effects  technical  review  focused  on 
whether  there  has  been  a  change  to 
these  values.  The  Agency  reviewed  the 
results  of  health  risk  assessments 
completed  under  the  following 
programs  to  determine  if  there  had  been 
a  change  in  critical  effect  or  dose- 
response  pattern  that  indicates  the 
possible  need  for  an  MCLG  revision. 

•  EPA  Integrated  Risk  Information 
System  (IRIS); 

•  EPA  Office  of  Pesticide  Programs 
(OPP); 

•  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR);  and 

•  National  Academy  of  Sciences 
(NAS). 

Table  IV-1  reflects  the  outcome  of  the 
health  effects  review  for  the  68  chemical 
NPDWRs  discussed  in  today's  action. 
EPA  placed  each  contaminant  into  one 
of  the  following  categories. 

•  New  risk  assessment  1 997  or  later. 
An  IRIS,  OPP.  ATSDR,  and/or  NAS 
assessment  has  been  completed  in  1997 
or  later.  These  assessments  have 
considered  developmental  and 
reproductive  toxicity  as  a  part  of  the 
assessment.  The  Agency  considers  these 
assessments  to  be  recent  enough  that  it 
is  not  necessary  to  conduct  a  literature 
search  to  identify  any  additional 
relevant  studies  that  have  become 
available  on  the  toxicological  effects  of 
these  contaminants.  In  cases  where  the 
health  risk  assessment  resulted  in  a 
change  in  the  critical  effect,  or  the  dose- 
response  pattern  for  a  regulated 
contaminant,  and  where  that  change 
could  result  in  a  change  in  the  MCLG. 
EPA  subjected  the  NPDWR  to  more  in- 
depth  analysis  as  a  part  of  the  review 


process.  Where  recent  assessments  were 
conducted  by  an  agency  other  than  EPA 
and  new  developmental  and 
reproductive  data  were  identified,  EPA 
initiated  an  update  of  its  assessment. 

•  New  risk  assessment  since 
promulgation,  but  prior  to  1997.  An 
IRIS,  OPP,  ATSDR.  and/or  NAS 
assessment  has  been  completed  since 
the  NPDWR  was  promulgated  but  prior 
to  1997.  None  of  these  assessments 
reflected  a  change  in  RfD  or  cancer 
classification.  However,  since  these 
assessments  may  not  have  specifically 
considered  developmental  and 
reproductive  health  effects,  EPA 
conducted  a  full  literature  search, 
including  developmental  and 
reproductive  toxicity,  for  those 
NPDWRs  with  non-zero  MCLGs  to 
identify  any  relevant  studies  that  might 
affect  the  MCLGs  of  these  contaminants. 
EPA  did  not  identify  any  chemicals  for 
which  developmental  or  reproductive 
effects  might  now  be  the  critical  effect. ^ 

•  Agency  risk  assessment  in  process 
and  not  completed  as  of  February  2002. 
The  Agency  currently  is  conducting  a 
health  risk  assessment  for  the 
contaminant.  That  assessment  will 
consider  all  relevant  studies  that  have 
become  available  on  the  toxicology  of 
the  contaminant,  including 
developmental  and  reproductive 
toxicity.  EPA  does  not  believe  it  is 
appropriate  to  revise  the  MCLG  for  these 
contaminants  at  this  time. 

•  Original  NPDWB  risk  assessment. 
No  health  risk  assessment  has  been 


-  A  zero  MCLG  is  already  considered  protective 
of  public  health  and  new  information  on 
developmental  and  reproductive  effects  would  not 
affect  the  MCLG.  However,  for  those  NPDWRs  with 
a  zero  MCLG.  EP.'X  reviewed  available  information 
to  inquire  whether  data  show  a  nonlinearity  of  the 
dose-response;  EPA  did  not  find  any  data  to  support 
such  a  mode  of  action  (USEPA,  20021). 


conducted  since  promulgation  of  the 
NPDWR.  The  Agency  conducted  a  full 
toxicological  literature  search,  including 
developmental  and  reproductive 
toxicity,  for  each  of  these  contaminants 
with  non-zero  MCLGs  (see  footnote  2)  to 
identify  new  toxicological  studies  that 
might  have  an  impact  on  the  MCLGs.  In 
a  few  instances,  the  results  of  the 
literature  search  indicate  that  it  might 
be  appropriate  to  revise  the  RfD  and/or 
cancer  classification.  EPA  initiated 
updates  to  the  risk  assessments  for  these 
chemicals,  and  established  a  schedule 
for  their  completion.  EPA  does  not 
believe  it  is  appropriate  to  revise  the 
MCLG  at  this  time. 

Thus,  only  contaminants  in  the  first 
category  might  be  potential  candidates 
for  an  MCLG  revision  at  this  time. 

The  initial  health  effects  review 
identified  beryUium,  oxamyl,  and 
picloram  as  potential  candidates  for  an 
MCLG  revision,  depending  on  the 
outcome  of  the  more  in-depth  health 
effects  review  and  on  the  other  technical 
analyses  (e.g.,  analytical  feasibility, 
treatment,  occurrence,  etc.).  The  initial 
health  effects  review  also  identified 
changes  in  the  RfD  for  chromium  as 
well  as  data  gaps  with  respect  to  its 
potential  carcinogenicity  via  oral 
ingestion.  EPA  also  identified  health 
effects-related  data  gaps  for  fluoride. 
Contaminants  in  any  of  the  categories 
except  the  third  (risk  assessment  in 
process)  may  be  candidates  for  a  new 
assessment  if  the  initial  health  effects 
review  identified  new  studies  that  may 
affect  the  contaminant's  RfD  or  cancer 
classification.  EPA  has  initiated  a  new 
assessment  for  cyanide,  di(2- 
ethylhexyl)adipate,  and  thallium  as  a 
result  of  the  health  effects  technical 
review. 
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Table  IV-1 :  Summarj  of  the  Outcome  of  the  Six- Year  Hea 

th  Effects  Review  for  Chemical  NPDWRs 

Risk  Assessment 
Timing 

Literature  Search 
Status/Results 

Outcome  of 

Health  Effects 

Review 

Contaminants 

Reproductive 
developmental 
endpomts  only 

Other 

inxicological 

endpomts 

New  risk 

assessment  1997 

or  later 

Alreadv 
considered  in 
the  assessment, 
so  literature 
search  not 
necessan. 

Alreadv 
considered  in 
the  assessment, 
so  literature 
search  not 
necessary 

Change  in  assessment 

4  Total  -  Bervliium.  (.hromuim.  Oxamvl.  Picloram 

Change  in  assessment 
but  negligible  gain  in 
health  protection 

1  Total  -  !lc\achlorocvcn>pemajiene 

No  change  in 
assessment 

8  Total  -  Ranum.  Hcn/ene.  (  hlordane.  DurhkTdmcthane, 
Lead.  Mercurv  imcrganici.  Selenium.  \'in\l  chloride 

New  assessment 
initiated  or  planned 

2  Total  -  Cvanide.  fluoride' 

New  risk 

assessment 

since 

promulgation 

but  prior  to 

1997 

u 
'J 

Literature  not 
reviewed  since 
zero  MCLG  is 
protective 

Zero  MCLG 

remains 

appropriate 

Zero  MCLG  retained 

5  Total  -  l.;-nibromo-3-(.hioropropanc.  iicpi.Kn  o; 
Heptachlor  epoxide.  Hexachlorobenzene.  loxapnene 

c 
o 
Z 

New  information 
does  not  support 
a  need  to  revise 
the  RfD  or 
cancer 
classification 

New  information 
does  not  support 
a  need  to  revise 
the  RfD  or 
cancer 
classification 

No  revisions  to 
MCLG 

5  Total  -  CIS- 1  .;-l)ichloroeih>  lene.  trans- 1 ,2- 
Dichloroethylene.  [ndrin.  Nitrate.  Nitrite 

Agency  risk 

assessment  in 

process  and  not 

completed  as  of 

February  2002 

Literature  search 
addressed  as  part 
of  ongoing 
assessment 

Literature  search 
addressed  as  part 
of  ongoing 
assessment 

Not  appropriate  to 
revise  MCLG  at  this 
time 

33  Total"-  Acrviamide.  Alachior.  Antimonv.  Asbestos, 
Atra/me.  Benzo[a)pvrene.  Cadmium.  Carboluran.  Carbon 
tetrachloride.  Copper.  2.4-D.  1.2-Dichlorobenzene. 
1 .4-Dichiorobenzene.  1 .2-Dichloroelhane. 
l.l-Dichioroethvlene,  Dl(2-ethylhexyi)phthalate.  Diquat. 
Endothall.  tlhylbenzene.  Ethylene  dibromide.  Glyphosate. 
1  indane.  Methoxychlor.  Pentachlorophenoi. 
Polychlorinated  biphenvls.  Simazine.  Slyrene. 
2.3.7,8-LCDD(Dioxin).  Tetrachloroethylene.  loluene; 
1.1,1-Lrichloroethane.  Frichloroethv  lene,  \>  lenes  (total  > 

Original 

NPDWRrisk 

assessment 

Literature  not 
reviewed  since 
zero  MCLG  is 
protective 

Zero  MCLG 

remains 

appropriate 

Zero  MCLG  retained 

2  Total  -  1,2-Dichloropropane,  Epichlorohvdrin 

2 
o 
u 

■s' 

c 
o 
Z 

New  information 

Literature  not 
reviewed  -  to  be 
considered  in 
new  assessment 

Initiated  new 
assessment  as  a  result 
of  health  effects 
review 

2  Total  -  Di(2-ethy  Ihexyl  iadipate.  Thallium 

New  information 
does  not  support 
a  need  to  revise 
the  RfD  or 
cancer 
classification 

New  information 
does  not  support 
a  need  to  revise 
the  RfD  or 
cancer 
classification 

No  revisions  to 
MCLG 

6  Total  -  Daiapon.  Dinoseh,  Monochlorobenzene.  2,4.5- 
rP(Silvex),  1.2.4-rrichlorobenzene.  1.1.2- 
Trichloroethane 

'  See  contaminant  specific  discussion  for  fluoride  in  section  V  A  37 

^  These  33  contaminants  do  not  include  risk  assessments  initiated  as  a  result  of  the  Six-Year  Re^ieu    For  copper.  NAS  recommended 

retaining  the  MCLG.                                                                                                                 ' 

BILLING  CODE  B560-50-C 

2.  Anah^ical  Feasibility 

Since  EPA  has  a  process  in  place  to 
approve  new  analytical  methods  for 
drinking  water  contaminants,  the  actual 
review  and  approval  of  potential  new 
methods  are  outside  the  scope  of  the 


Six-Year  Review  protocol.  EPA 
recognizes  that  the  approval  and 
addition  of  new  and/or  improved 
analytical  methods  (since  the 
promulgation  of  the  NPDWRs  under  this 
review)  may  enhance  the  ability  of 
laboratories  to  quantify-  contaminants  at 


lower  levpls  Fur  this  reason,  EPA 
evaluated  whether  there  have  been 
changes  m  analytical  feasibility  for  a 
subset  of  the  68  chemical  NPDWRs 
discussed  in  today's  artiun.  The 
document,  ■Analytical  Feasibility 
Support  Document  for  the  Six-Year 
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Review  of  Existing  National  Primary 
Drinking  Water  Regulations 
(Reassessment  of  Feasibility  for 
Chemical  Contaminants)"  (USEPA, 
2002d),  describes  the  process  EPA  used 
to  evaluate  possible  changes  in 
analytical  feasibility  and  provides  the 
results  of  the  analytical  feasibility 
analyses.  The  purpose  of  these  analyses 
is  to  determine  whether  changes  in  the 
practical  quantitation  level  (PQL)  are 
possible  in  those  instances  where  the 
MCL  is  limited,  or  might  be  limited,  by 
analytical  feasibility.  EPA  uses  the  PQL 
to  estimate  the  level  at  which 
laboratories  can  routinely  measure  a 
chemical  contaminant  in  drinking 
water.  Historically.  EPA  has  used  two 
main  approaches  to  determine  a  PQL  for 
SDWA  analytes:  (1)  data  from  water 
supply  (WS)  studies,  the  preferred 
alternative  when  sufficient  WS  data  are 
available;  or  (2)  a  multiplier  method,  in 
which  the  PQL  is  calculated  by 
multiplying  the  EPA-derived  method 
detection  limit  (MDL)  by  a  factor  of  5  or 
10  (50  FR  46880,  November  13,  1985 
(USEPA.  1985);  52  FR  25690,  July  8. 
1987  (USEPA,  1987);  54  FR  22062,  May 
22,  1989  (USEPA,  1989a)). 

EPA  performed  the  analytical 
feasibility  analyses  under  two 
circumstances.  First,  for  those 
contaminants  where  the  MCL  is 
currently  limited  by  analytical 
feasibility  (i.e..  the  MCL  is  set  at  the 
PQL)  and  the  MCLG  is  still  appropriate, 
EPA  evaluated  the  currently  approved 
methods  for  those  contaminants  and 
available  WS  data  to  determine  whether 
it  might  be  possible  to  lower  the  PQL 
and  hence  set  an  MCL  that  is  closer  to 


the  MCLG.  Section  V  of  today's  action 
provides  the  results  of  the  analytical 
feasibility  review  of  11  contaminants 
that  are  not  currently  undergoing  a 
health  risk  assessment  and  for  which 
the  MCL  was  limited  by  analytical 
feasibility.  These  11  contaminants 
include  10  with  zero  MCLGs  -^  and  1 
with  a  non-zero  MCLG.  Of  these  11, 
EPA  identified  10  where  the  data 
indicate  it  might  be  possible  to  set  a 
lower  PQL  (see  Table  IV-2).  Although 
the  data  are  indicative  of  a  lower  PQL 
for  these  10,  they  are  not  definitive  and 
considered  to  be  insufficient  to  support 
an  actual  recalculation  at  this  time.  To 
determine  whether  it  was  worthwhile  to 
gather  more  definitive  data  for  PQL 
recalculation.  EPA  estimated  what  the 
potentiallv  lower  PQL  could  be  for  these 
10  analytes  and  used  these  values  in  the 
occurrence  and  exposure  analyses. "*  As 


'  .Although  they  have  a  zero  MCLG.  EPA  excluded 
lead  and  epir.hlorohydnn  horn  the  analytical 
feasibilitv  review  since  they  are  TT  rules  and  do  not 
have  an  MCL 

■•  Using  WS  data  to  derive  the  PQL  for  chemical 
NPDWRs  involves  determining  the  concentration  of 
an  analyte  at  which  75  percent  of  EPA  Regional  and 
Slate  laboratories  achieve  results  within  a  specified 
acceptance  window  (see  54  FR' 22062  at  22100.  May 
22.  1989  (USEPA,  1989a)).  In  re-evaluating  more 
recent  WS  data  for  the  Six-Year  Review,  sufficient 
data  were  not  available  around  the  75  percent 
critierion  to  actuallv  recalculate  the  PQL.  However, 
if  the  passing  rates  for  the  EPA  Regional  and  State 
laboratories  exceeded  80  to  85  percent  at  spike 
concentrations  close  to  the  current  PQL.  this 
information  was  considered  to  be  indicative  of  a 
possible  change  in  the  PQL.  If  data  indicated  a 
possible  change  in  the  PQL.  EPA  then  evaluated  the 
distribution  of  the  analytical  methods  used  to 
analyze  the  spike  samples  in  the  WS  studies. 
Evaluation  of  the  method  usage  over  time  allowed 
EPA  to  determine  the  analytical  methods  that 
appear  to  be  the  most  widely  used  for  the  analysis 


discussed  for  specific  contaminants  in 
section  V  of  today's  action,  EPA  believes 
that  a  negligible  gain  in  public  health 
exists  at  the  possibly  lower  PQL  for  9  of 
these  10  NPDWRs.  The  results  of  the 
occurrence  and  exposure  analysis  for 
dichloromethane,  using  the  possibly 
lower  PQL  as  a  concentration  value, 
indicate  that  it  may  be  appropriate  to 
consider  gathering  data  to  recalculate  a 
more  definitive  PQL  for  this  anaU'te. 

The  second  circumstance  under 
which  EPA  re-evaluated  the  PQL  was 
for  three  of  the  four  contaminants 
identified  under  the  health  effects 
technical  review  as  potential  candidates 
for  revision  (see  Table  IV-2).  These 
three  contaminants  were  evaluated  to 
determine  if  any  potential  MCL  revision 
would  be  limited  by  analytical 
feasibility.  Based  on  this  review,  EPA 
believes  that  analytical  feasibility  may 
be  a  limiting  factor  for  revising  the  MCL 
for  oxamyl  (see  section  V.A.50  of 
today's  action  for  a  more  detailed 
discussion).  The  Agency  believes  that 
analytical  feasibility  would  not  be  a 
limiting  factor  for  the  remaining  two 
contaminants  identified  by  the  health 
effects  review  as  having  potential 
changes  in  their  MCLG  (i.e.,  beryllium 
and  chromium). 

BILUNG  CODE  656&-5(M> 


of  a  particular  contaminants.  Knowledge  of  which 
analytical  methods  are  the  most  widely  used,  along 
with  the  MDL  for  these  methods,  and  a  10  times 
MDL  multiplier  allowed  EPA  to  estimate  where  the 
potential  lower  limit  of  quantitation  may  lie  today. 
This  estimated  PQL  was  used  as  a  value  in  the 
occurrence  analysis  to  help  the  Agency  determine 
if  there  may  be  a  significant  gain  in  public  health 
protection  if  EPA  were  to  consider  gathering  the 
information  needed  to  recalculate  the  PQL. 
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Table  rV-2:  Chemical  NPDWRs  Included  in  the  Analytical  Feasibility 
Reassessment  and  the  Result  of  that  Assessment 

SDWA  Chemical  Contaminant 

Current  PQL  (mg/L)' 
(PQL  at  the  time  of  the 
original  promulgation) 

Result  of  the  Six-Year  Analytical 
Feasibility  Reassessment 

Eleven  NPDWRs  Limited  by  Analytical  Feasibility^  (MCL  set  at  the  PQL)                                        | 

1 

Benzene 

0  005 

W'S  data  indicate  possible  change 

2 

Chlordane 

0.002 

\\  S  daia  indicate  possible  change 

3 

1 ,2-Dibromo-3-chloropropane 
(DBCP) 

0.0002 

\\  S  data  indicate  possible  change 

4 

Dichloromethane 

0  ()I)S 

W  S  data  indicate  possible  change 

5 

1.2-I)ichloropropane 

0  005 

\\'^  data  indicate  possible  change 

6 

Heptachlor 

0  0004 

WS  data  indicate  p<issible  change 

7 

Heptachlor  epoxide 

0  0002 

\VS  data  indicate  possible  change 

8 

Hexachlorobenzene 

0  001 

\\S  data  indicate  possible  change 

9 

Toxaphene 

0  003 

V\S  data  indicate  possible  change 

10 

1.1.2-rrichloroethane 
(Non-zero  MCLG  =  0  003  mg  I  ) 

0.005 

WS  data  indicate  possible  change 

11 

\'in\l  chloride 

0  002 

t  urrenl  F(Jl    <tili  appropriate 

Three  of  the  Four  NPDWRs  Identified  Under  the  Health  Effects  Review  as  Potential  C  andidates  for  Revision' 

1 

Beryllium 

0,001 

Current  PUl  not  a  limiting  taciiT 

2 

Chromium  (total  -  Cr  111  and  VI) 

0  01 

Current  PtjL  not  a  limiting  factor 

3 

Oxamvl  (Vydate) 

0.02 

Current  PQl   ma>  be  a  limiting  taclor 

'  Milligrams  per  liter  (mg/L). 

■  Although  23  NPDWRs  have  MCLs  that  were  set  due  to  the  limits  of  analytical  feasibilitN .  HPA  is  only  discussing  the  results 
of  the  analytical  feasibility  analysis  for  these  11,  since  the  remaining  12  are  undergoing  or  scheduled  for  a  health  risk 
reassessment.                                                                                                                                                                                 || 
'  Since  the  health  effects  review  for  picloram  indicates  a  potential  increase  in  the  MCLG.  it  is  not  necessary  to  evaluate 
analvtical  feasibilitv  for  this  analvte 

BILLING  CODE  6560-50-C 

3.  Treatment  Feasibility 

An  NPDVVR  either  identifies  the  Best 
Available  Technology  (BAT)  for  meeting 
an  MCL,  or  establishes  enforceable 
treatment  technique  (TT)  requirements. 
Currently,  for  all  the  chemical  NPDWRs 
covered  in  today's  action  that  include 
an  MCL.  the  MCL  is  set  equal  to  either 
the  MCLG  or  the  PQL.  None  of  these 
MCLs  are  currently  limited  by  treatment 
feasibility.  Thus,  as  a  part  of  the  Six- 
Year  Review  process,  EPA  only  needed 
to  review  available  information  on 
treatment  technologies  if  either  of  the 
following  conditions  applied: 

•  The  health  effects  technical  review 
identified  a  potential  change  to  the 
MCLG/MCL  (applied  to  4  NPDWRs):  or 

•  A  health  risk  assessment  is  not  in 
process  for  the  contaminant  and  one  of 
the  following  two  conditions  apply: 

(1)  the  analytical  feasibility  review 
identified  a  possible  change  to  the  PQL 


and  thus  to  the  MCL  (applied  to  10 
NPDWRs):  or 

(2)  the  NPDWR  is  a  TT-tvpe  rule 
(applied  to  3  NPDWRs). 

The  draft  EPA  document.  'Watpr 
Treatment  Technology  Feasibility 
Support  Document  for  Chemical 
Contaminants:  In  Support  of  EPA  Six-  • 
Year  Review  of  National  Primary 
Drinking  Water  Regulations"  (USEPA, 
2002k).  describes  the  process  EPA  used 
to  evaluate  treatment  feasibility,  where 
appropriate,  for  the  chemical  NPDWRs 
discussed  in  today's  action  and  provides 
the  results  of  these  analyses.  As  a  part 
of  this  review.  EPA  utilized  the  same 
sources  that  have  been  the  primary 
resources  in  development  of  EPA 
regulations  and  guidance,  including 
published  EPA  treatment  reports,  peer- 
reviewed  journals,  and  other  technology 
sources,  as  well  as  information  received 
from  EPA  stakeholders. 

a.  MCL-h-pe  Rules.  EPA  evaluated 
existing  treatment  technologv 
information  for  14  MCL-type  NPDWRs 


(see  Table  IV-3)  to  determine  whether 
treatment  feasibility  would  be  a  limiting 
factor  if  EP.^  were  to  lower  the  MCL  In 
addition  and  where  appropriate,  EPA 
evaluated  the  likelihood  that  systems 
would  discontinue  existing  treatment  if 
EPA  were  to  raise  the  MCL. 

Based  upon  this  preliminary 
evaluation,  the  .•\genc>  believes  that 
treatment  capabilities  would  be 
adequate  to  support  a  lower  MCL  value, 
if  EP.A  were  to  revise  the  MCL  for  any 
of  the  contaminants  for  which  a  lower 
MCL  may  be  appropriate  lUSEPA, 
2002k).  treatment  technologies 
specified  as  BAT  within  the  current 
NPDWR.  and  small  system  compliance 
technologies  which  were  specified  by 
EPA  in  1998  (USEPA.  1998a)  are 
considered  to  be  efficient  and  practical 
for  implementation  at  PWSs   However, 
if  EPA  were  to  determine  that  it  is 
appropriate  to  revise  any  of  these 
NPDWRs.  it  would  undertake  a  more 
thorough  review  of  treatment  feasibility, 
including  a  consideration  of  costs,  to 
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determine  whether  treatment  feasibility 
would  be  a  constraint  or  not.  In  a  few 
instances,  the  Agency  identified  some 
potential  treatment  effectiveness 
research  needs  that  will  be  considered 
in  the  context  of  the  overall  drinking 
water  research  strategy.'"'  The  revise/not 
revise  decisions  discussed  in  section  V 
of  today's  action  do  not  depend  on  EPA 
addressing  these  research  needs. 


In  two  instances  (beryllium^  and 
picloram),  the  outcome  of  the  health 
effects  technical  review  indicated  it 
might  be  appropriate  to  raise  the  MCLG/ 
MCL.  For  these  two  contaminants,  BATs 
specified  in  the  NPDWR  are  also  BATs 
for  several  other  contaminants  (USEPA, 
2002k.).  Available  data  are  insufficient 
for  EPA  to  determine  how  many  PWSs 
are  specifically  treating  for  either  of 
these  contaminants  using  the  same 


treatment  for  co-occurring  contaminants 
and/or  for  secondary  benefits.  The 
Agency  thus  cannot  determine  whether 
these  water  systems  would  discontinue 
existing  treatment  if  the  MCL  were  to  be 
raised  (USEPA,  2002c:  USEPA.  2002k). 
However,  in  both  cases,  relatively  few 
systems  would  be  affected  so  there 
would  be  little  potential  for  significant 
cost  savings  at  a  national  level. 

BILUNG  CODE  6S60-S0-P 


Table  IV-3:  Chemical  NPDWRs  Included  in  the  Treatment  Feasibility  Analysis 

Ten  Contaminants  Where  Analytical  Feasibility  Assessments  Indicate  Potential  for  an  MCL  Change 

1 

Benzene 

6 

Heptachlor 

-) 

Chlordane 

7 

Heptachlor  Epoxide 

3 

1 .2-Dibromo-3-chloropropane  (DBCP) 

8 

Hexachlorobenzene 

4 

Dichloromethane 

9 

Toxaphene 

5 

1 .2-Dichloropropane 

10 

1 , 1 ,2-TrichIoroethane 

Four  Contaminants  Where  Health  Effects  Assessments  Indicate  Potential  for  an  MCLG/MCL  Change 

! 

Beryllium 

3 

Oxamyl 

2 

Chromium 

4 

Picloram 

BILUNG  CODE  6560-50-C 

b.  Treatment  Technique-type  Rules 
EPA  reviewed  three  of  the  four  chemical 
NPDWRs  for  which  a  TT  is  set  in  lieu 
of  an  MCL  (copper,  epichlorohydrin, 
and  lead).  A  health  risk  assessment  is  in 
process  for  the  fourth  TT-type  NPDWR. 
acrylamide. 

The  Agency  found  no  new 
information  relating  to  new  treatment  or 
other  technology  which  would  support 
a  revision  to  the  TT  for  epichlorohydrin 
at  this  time.  EPA  also  reviewed  issues 
relating  to  current  TT  requirements  for 
copper  and  lead  that  were  identified  by 
EPA  and/or  stakeholders.  Sections 
V.A.15  and  V.A.43  of  today's  action 
summarize  these  issues  for  copper  and 
lead,  respectively.  EPA  believes  these 
TT  requirements  remain  appropriate  at 
this  time;  however,  EPA  has  identified 
a  few  potential  treatment  effectiveness 
research  needs  and  will  consider  them 
in  the  context  of  the  overall  drinking 
water  research  strategy  (USEPA.  2002k). 

4.  Other  Regulatory  Revisions 

In  addition  to  possible  revisions  to 
MCLGs.  MCLs,  and  TTs.  EPA 
considered  other  regulatory  revisions, 
such  as  monitoring  and  system 


reporting  requirements,  as  a  part  of  the 
Six- Year  Review  process.  EPA  focused 
this  review  on  issues  that  are  not 
already  being  addressed,  or  have  not 
been  addressed,  through  alternative 
mechanisms  (e.g.,  as  part  of  a  recent  or 
ongoing  rulemaking,  in  conjunction 
with  possible  chemical  monitoring 
reform,  etc.).  Where  appropriate 
alternative  mechanisms  do  not  exist, 
EPA  considered  these  implementation- 
related  concerns  if  the  potential  revision 
met  the  following  criteria: 

•  It  indicated  a  potential  change  in 
the  40  Code  of  Federal  Regulations 
(CFR)  141  requirements; 

•  It  was  "ready"  for  rulemaking — that 
is.  the  problem  to  be  resolved  has  been 
clearly  identified  and  specific  option{s) 
have  been  formulated  to  address  the 
problem;  and 

•  It  met  at  least  one  of  the  following 
conditions: 

— Clearly  improved  the  level  of  public 

health  protection;  and/or 
— Represented  a  significant  cost  savings 

while  maintaining  or  improving  the 

public  health  protection. 

The  document,  "Consideration  of 
Other  Regulatory  Revisions  for 


Chemical  Contaminants  in  Support  of 
the  Six- Year  Review  of  National  Primary 
Drinking  Water  Regulations"  (USEPA, 
2002e)  summarizes  the  specific  issues 
identified  during  the  review  process. 
Some  of  these  issues  {e.g.,  the  need  to 
specifically  define  new  system/new 
source  monitoring  requirements  for 
chemical  contaminants)  have  already 
been  addressed  in  the  recently 
published  arsenic  and  radionuclides 
NPDWRs  (66  FR  6975,  January  22,  2001 
(USEPA.  2001a);  65  FR  76707, 
December  7,  2000  (USEPA,  2000g)). 
Additional  issues  are  contaminant- 
specific,  and  are  discussed  in 
conjunction  with  the  review  of  the 
NPDWR  in  section  V  of  today's  action. 

5.  Occurrence  and  Exposure  Analysis 

EPA's  goal  in  evaluating  contaminant 
occurrence  was  to  estimate  the  number 
of  PWSs  at  which  contaminants  occur  at 
levels  of  regulatory  interest  in  drinking 
water,  and  to  evaluate  the  number  of 
people  exposed  to  these  levels.  For  its 
occurrence  analysis,  EPA  used  drinking 
water  compliance  monitoring  data  from 
16  States,  collected  in  the  1993  to  1997 
time  frame,  and  statistically  analyzed 
the'data  to  estimate  occurrence.  "The 


'Refer  to  the  document.  "Water  Treatment 
Technology  Feasibility  Support  Document  for 
Chemical  Contammants;  In  Support  of  EPA  Six- 
Year  Review  of  National  Primary  Drinking  Water 


Regulation-s"  (USEPA.  2002k)  for  a  description  of 
these  research  needs. 

"  As  discussed  in  section  V.  A.9.b  of  today's 
action,  the  outcome  of  the  health  effects  technical 


review  indicates  it  might  be  possible  to  either  lower 
or  raise  the  MCLG/MCL. 
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support  document  "Occurrence 
Estimation  Methodology  and 
Occurrence  Findings  Report  for  the  Six- 
Year  Regulatory  Review"  describes  in 
detail  the  development  of  the  data  set 
and  the  statistical  methodology  for 
analysis  (USEPA,  2002g).  This" section 
presents  a  summary  of  the  data  and 
analysis. 

a.  Development  of  the  16-State 
Contaminant  Occurrence  Data  Set.  For 
the  current  Six- Year  Review,  EPA  used 
PWS  contaminant  monitoring  results, 
voluntarily  provided  by  16  States,  as  the 
primary  source  of  information.  EPA 
selected  these  States  based  on  their 
geographic  diversity  and  on  their 
agricultural  and  industrial  pollution 
potential.  EPA  also  used  data  from  a 
number  of  additional  sources  for 
comparative  purposes.  These  secondary 
sources  include  the  Safe  Drinking  Water 
Information  System  (SDWIS),  the  U.S. 
Geological  Survey's  National  Water 
Information  System  (NWIS),  EPA's 
Unregulated  Contaminant  Information 
System  (URCIS),  and  other  privately- 
and  publicly-available  data  sources 
(USEPA,  20'02g).  In  future  reviews 
rounds,  EPA  plans  to  use  the  National 
Drinking  Water  Contaminant 
Occurrence  Database  (NCOD)  as  the 
primary  data  source  when  conducting 
the  occurrence  and  exposure  analyses  as 
a  part  of  the  Six-Year  Review  process. 
EPA  is  in  the  process  of  populating  the 
NCOD,  however,  sufficient  data  from 
the  NCOD  are  not  yet  available. 

EPA  developed  the  16-State 
contaminant  occurrence  data  set  in  two 
stages.  In  the  first  stage,  EPA  developed 
an  8-State  cross-section  to  support 
occurrence  analyses  for  its  Chemical 
Monitoring  Reform  (CMR)  evaluation. 
The  Agency  selected  the  eight  States  for 
use  in  a  national  analysis  because  they 
provided  the  best  data  quality  and 
completeness,  and  formed  a  balanced 
national  cross-section  of  occurrence 


data  based  on  the  States"  geographic 
distribution  and  relative  rankings  in 
pollution  potential,  as  described  later  in 
this  section.  The  methodology  for 
selecting  the  State  data  sets  is  described 
in  an  EPA  report,  "A  Review  of 
Contaminant  Occurrence  in  Public 
Water  Systems"  (USEPA.  1999d).  EPA 
had  this  report  externally  peer  reviewed 
and  also  received  public  comment  from 
stakeholders.  In  the  second  stage,  for  the 
current  Six- Year  Review .  EPA 
augmented  the  data  from  the  CMR  8- 
State  data  set  with  data  from  8 
additional  States.  The  resulting  data  set 
includes  13  million  analytical  results, 
from  approximately  41.000  PWSs  in  16 
States.  For  the  14  contaminants  that 
EPA  identified  for  detailed  occurrence 
analysis,  i.e.,  those  with  either  new- 
health  effects  information  or  a  potential 
change  in  the  PQL  (see  Table  IV-3  of 
today's  action),  the  number  of  analytical 
results  per  contaminant  varies  from 
about  34,000  to  greater  than  200,000:  the 
number  of  PWSs  with  data  varies  from 
about  8,000  to  23,000;  and  the  number 
of  States  providing  relevant  data  varies 
from  13  to  16. 

All  samples  in  the  16-State  data  set 
were  standard  SDWA  compliance 
samples.  Data  were  limited  to  those 
with  confirmed  water  source  and 
sampling  type  information.  "Special  " 
samples,  "investigation"  samples 
(investigating  a  contaminant  problem, 
that  would  likely  bias  the  results),  or 
samples  of  unknown  type  were 
excluded  from  further  analysis.  EPA 
conducted  various  quality  control  and 
review  checks  of  the  results,  including 
follow-up  questions  to  the  States 
providing  the  data  to  clarif>'  potential 
reporting  inconsistencies,  records  with 
invalid  codes,  or  use  of  analj'tical  units. 
The  Agency  then  compiled  State  data 
sets  into  a  single  database  with  a  unified 
format. 


In  selecting  a  cross-section  of  State 
data  sets  that  is  generally  representative 
(if  the  U.S.,  EPA  considered  two  broad 
factors:  geographic  or  spatial  diversity, 
and  pollution  potential  Geographic 
diversity  in  the  data  set  helps  to  ensure 
that  contaminant  occurrence  data  come 
from  areas  representing  the  range  of 
climatic  and  hydrologic  conditions 
across  the  U.S.  A  range  of  agricultural 
and  industrial  pollution  potential  helps 
to  ensure  that  the  data  represenl  the 
range  of  likely  contaminant  occurrence 
across  the  United  States 

.\s  indicators  of  States'  pollution 
potential.  EPA  used  two  primary 
measures:  the  number  of  manufacturing 
facilities  per  square  mile  Ito  reflect  the 
potential  for  \'0C  occurrence),  and  the 
total  expenditures  on  farm  agricultural 
chemicals  (to  reflect  the  potential  for 
synthetic  organic  chemical  (SOC) 
occurrence).  In  order  to  construct  a 
cross-section  with  a  balance  of  pollution 
potential.  EPA  divided  the  50  States 
into  high  and  low  pollution  potential 
groups  based  on  their  rank  orderings 
with  respect  to  the  two  primary 
pollution  potential  indicators  For  each 
of  the  two  pollution  potential 
indicators.  EPA  ranked  the  50  States 
from  1  to  50  (1  being  the  highest  and  50 
being  the  lowest)  The  States  were  then 
plotted  on  a  two-dimensional  scatter 
plot  (see  Figure  2).  with  the  x-  and  y- 
axes  representing  the  manufacturing 
and  agricultural  ranking,  respectively,  of 
each  State.  The  amount  spent  on 
agricultural  chemicals  per  State 
increases  along  the  y-axis  from  bottom 
to  top.  The  number  of  manufacturing 
establishments  per  square  mile  per  State 
increases  along  the  x-axis  from  left  to 
right.  EPA  then  reviewed  the  rankings 
and  selected  a  subset  of  16  States  (the 
"cross-section  States")  in  order  to  give 
approximate  balance  across  the  range  of 
pollution  indicators 
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Figure  2:  Distribution  of  State  Rankings:  Manufacturing  Establishments 
per  Square  Mile  vs.  Total  Farm  Agricultural  Chemical  Expenses 
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the  States  with  the  most  manufacturing  therefore,  have  the  greatest  amount  of 

The  bold  cross  in  the  center  of  Figure       establishments  per  square  mile  and  the  pollution  potential  based  on  these 

2  separates  the  plot  into  four  quadrants.      greatest  amount  of  farm  agricultural  manufacturing  and  agricultural 

The  upper  right-hand  quadrant  contains     chemical  expenses.  These  States,  indicators.  The  lower  left-hand  quadrant 
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contains  the  States  with  the  least 
amount  of  manufacturing 
establishments  per  square  mile  and  the 
least  amount  of  farm  agricultural 
chemical  expenses.  This  quadrant, 
therefore,  contains  the  States  with  the 
least  amount  of  pollution  potential, 
based  on  these  indicators.  To  identify- 
the  location  of  each  of  the  16  States 
within  the  quadrants,  find  the 
intersection  of  the  State  name  from  the 
X-  and  the  y-axes.  This  intersection 
should  be  represented  by  either  a  fdled- 
in  circle  (one  of  the  original  8  States), 
or  a  fiUed-in  triangle  (one  of  the 
additional  8  States). 

The  Agency  performed  analyses  to 
verify  the  validity  of  this  approach.  The 
results  of  these  analyses  support  the 
applicability  of  these  indicators  relative 
to  pollution  potential.  The  mean 


concentration  values  for  select 
contaminants  were  estimated  for  groups 
of  top  quartile  and  bottom  quartile 
States.  The  cross-section  development 
approach  presumes  that  the  top  quartile 
States  have  a  higher  pollution  potential 
than  the  bottom  quartile  States,  and, 
therefore,  the  estimated  mean 
concentrations  for  the  top  quartile  States 
should  be  greater  than  those  for  the 
bottom  quartile  States.  The  estimated 
mean  concentration  values  for-the  top 
quartile  States  were  always  higher  than 
the  mean  concentration  for  the  bottom 
quartile  States  with  the  lone  exception 
of  heptachlor  (a  very  low  occurrence 
SOC). 

EPA  beheves  the  distribution  of  the 
16  selected  States  is  representative  of 
the  national  distribution  of  States  with 
respect  to  these  pollution  indicators. 


Eight  of  the  selected  States  comprised 
EPA's  original  8-State  cross-section  that 
was  used  for  the  CMR  analyses;  EPA 
solicited  occurrence  data  from  the 
remaining  eight.  The  geographic 
distribution  of  the  resulting  16-State 
cross-section  is  shown  in  Figure  3 
Other,  secondary  pollution  potential 
indicators  were  also  considered  in  order 
to  help  ensure  that  the  data  were 
representative  of  the  range  of  pollution 
potential  across  the  US. 

While  this  cross-section  does  not 
represent  a  statistical  random  sample  of 
States,  and  thus,  does  not  capture  all 
local  variations  in  occurrence.  EP.A. 
nonetheless,  believes  that  the  data  set 
provides  a  reliable  picture  of  overall 
distribution  of  contaminant  occurrence 
in  the  U.S. 

BILUNG  CODE  6S60-S0-P 


Figure  3:  Geographic  Distribution  of  tlie  16-State  Cross-Section  Used  for  Occurrence 
Analysis 


■I  Initial  g-State  Qross-Secdcn 
^^  Additional  8-State  Cross-Secbcin 
1^  States  not  included  in  Cross- Section 
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b.  Analysis  of  Contaminant 
Occurrence.  Statistical  analysis  of 
contaminant  occurrence  was  focused  at 
the  water  system  level.  The  goal  was  to 
estimate  the  fraction  of  PWSs  with 
contaminant  occurrence  above  levels  of 
regulatory  interest,  and  the 


corresponding  fraction  of  people 
exposed  to  those  levels. 

Occurrence  analysis  proceeded  in  two 
stages.  For  the  initial,  or  "Stage  1" 
analysis,  EPA  computed  simple 
occurrence  measures  which  are  more 
straightforward  and  conservative  than  a 
full  probabilistic  analysis.  In  this  stage 
of  analysis,  EPA  estimated  the  percent 


of  PWSs  and  total  population  served  by 
PWSs  with  at  least  one  anal\-tical  result 
exceeding  concentrations  equal  to 
specified  contaminant  levels  EPA 
considered  three  specified  contaminant 
levels:  The  lower  limit  of  detection 
reported  by  the  States,  one-half  the 
current  MCL.  and  the  current  MCL.  Of 
the  68  chemicals  discussed  in  today's 
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action.  60  were  analyzed  in  this  way. 
The  exceptions  were: 

•  The  two  contaminants  for  which 
not  enough  data  were  available  (dioxin 
and  asbestos); 

•  The  four  contaminants  for  which 
the  NPDWR  specifies  a  TT-type 
requirement  instead  of  an  MCL 
(acrylamide.  copper,  epichlorohydrin. 
and  lead);  and 

•  The  two  contaminants  for  which 
EPA  did  not  request  data,  since  the 
Agency  determined  there  was  no  health 
or  technological  basis  for  revising,  and 
because  these  data  would  have  required 
extra  effort  for  States  to  transmit  (nitrate 
and  nitrite). 

Because  of  the  simple  and  conservative 
nature  of  Stage  1  estimates,  EPA  used 
them  only  as  preliminary  indicators  of 
contaminant  occurrence,  to  guide 
further  analysis.  The  occurrence  support 
document  (USEPA.  2002g)  includes  the 
details  of  the  Stage  1  analyses. 

Following  the  initial  occurrence 
analysis.  EPA  performed  a  more 
detailed.  "Stage  2"  statistical  analysis  of 
occurrence  for  the  14  contaminants 
identified  as  potential  candidates  by  the 
health  effects  and  analytical  feasibility 
technical  reviews.  This  analysis  used  a 
statistical  model,  known  as  a  Bayesian 
hierarchical  model,  to  estimate  the 
number  of  systems  (and  the 
corresponding  affected  populations) 
with  mean  contaminant  concentrations 
above  the  levels  of  regulatory  interest. 
Statistical  modeling  is  usually  required 
in  order  to  estimate  mean  contaminant 
concentrations,  because  many  sample 
concentrations  are  non-detects.  meaning 
that  the  true  concentration  is  unknown 
and  may  range  anywhere  from  zero  to 
the  detection  limit  of  the  analytical 
method.  In  the  hierarchical  model, 
individual  samples  are  assumed  to  be 
log-normally  distributed  within  entry 
points  to  a  distribution  system  (EPTDS) 
(eg-,  wells  or  treatment  plants);  EPTDS 
means  are  assumed  to  be  log-normally 
distributed  within  each  water  system; 
and  system  means  are  assumed  to  be 
log-normally  distributed  nationwide. 
This  model  can  be  applied  to  estimate 
the  number  of  systems  with  mean 
concentrations  above  levels  of  interest, 
and  also  the  amount  of  variability 
between  sources  within  a  system. 
Population  exposure  can  also  be 
estimated  at  the  same  time,  by  using 
information  from  EPA's  SDWIS  database 
about  the  population  served  by  each 
system  in  the  database.  The  hierarchical 
model  has  important  advantages: 

•  It  provides  a  unified  model  for 
estimating  occurrence,  both  between 
and  within  systems; 

•  It  uses  information  about  non- 
detected  concentrations;  and 


•  It  provides  imcertainty  intervals 
around  each  estimate,  taking  into 
account  both  sampling  variability  over 
time  and  across  systems,  and 
uncertainty  due  to  non-detected 
concentrations. 

Details  of  the  hierarchical  model,  and 
its  application  to  estimating  mean 
contaminant  concentrations,  are 
provided  in  the  occurrence  support 
document  (USEPA,  2002g). 

The  results  of  the  Stage  2  analyses  for 
each  of  the  14  contaminants  listed  in 
Table  IV-3  are  presented  in  section  V.A 
of  today's  action.  These  results 
represent  only  the  systems  in  EPA's  16- 
State  database.  EPA  considered  this  the 
most  straightforward  and  accurate  way 
to  present  the  data  that  were  available 
for  the  review  process.  As  indicated  in 
the  preceding  discussion  of  the 
development  of  the  analysis  of 
contaminant  occurrence.  EPA 
developed  the  more  refined  Stage  2 
analysis  based  on  the  preliminary 
evaluation  using  the  results  of  the  Stage 
1  analysis.  A  detailed  explanation  of 
this  process  is  provided  in  EPA's 
occurrence  support  docxmient  and  is 
available  for  review  and  comment 
(USEPA.  2002g). 

For  those  contaminants  where 
occurrence  was  evaluated  with  respect 
to  the  revise/not  revise  decision,  EPA 
used  the  Stage  2  occurrence  analysis  for 
the  16  States  to  determine  the 
percentage  of  PWSs  that  could  be 
impacted,  and  the  percentage  of  the 
exposed  population  served  by  these 
systems.  Section  V  contains  a 
discussion  of  the  incremental 
percentage  of  systems  and  the 
incremental  percentage  of  the  . 
population  served  by  these  systems. 
That  is.  EPA  considered  the  difference 
between  levels  of  occurrence  and 
exposure  above  the  current  MCL  and  the 
occurrence  and  exposure  at  the 
potentially  revised  level(s). 

6.  Economic  Considerations 

While  SDWA  provides  the  Agency 
with  broad  discretion^o  consider 
economics  in  the  context  of  the  Six- Year 
Review,  the  statute  precludes  EPA  from 
using  economics  as  the  sole  basis  for  a 
revision  that  would  provide  less  health 
protection  than  the  current  standard 
(i.e.,  anti-backsliding).  However,  if  new 
peer-reviewed  scientific  health  effects 
research  indicates  that  an  MCLG  could 
be  raised  while  maintaining  public 
health  protection,  then  such  a  change  is 
permitted.  For  NPDWRs  published  after 
the  1996  SDWA  Amendments,  Congress 
added  specific  requirements  for 
economic  and  cost-benefit  analyses  in 
their  development.  Where  EPA  decides 
to  revise  an  NPDWR  based  on  health 


effects  or  other  technical  reasons, 
economic  factors,  including  feasibility 
and  an  assessment  of  costs  and  benefits 
in  accordance  with  Section  1412(b)(6)  of 
the  SDWA,  must  then  be  taken  into 
consideration.  EPA  considered  likely 
economic  impacts,  based  primarily  on 
available  occurrence  and  exposure  data, 
to  qualitatively  evaluate  whether  the 
potential  revisions  identified  by  the 
health  and  technology  reviews  may 
present  a  significant  opportunity  for 
improved  or  strengthened  public  health 
standards  and/ or  a  significant  cost 
savings  while  maintaining  public  health 
protection  (USEPA.  2002c). 

C.  How  Is  EPA  Reviewing  the  Total 
Colifonn  Rule? 

The  memorandum,  "Six- Year  Review 
of  the  Total  Coliform  Rule — Comments 
Received"  (USEPA,  2002j),  describes  the 
process  EPA  applied  to  the  review  of  the 
TCR.  Where  appropriate.  EPA  applied 
the  same  approach  to  reviewing  the  TCR 
as  it  did  to  the  review  of  the  chemical 
NPDWRs  discussed  in  today's  action. 
However,  because  of  the  nature  of  the 
TCR  and  the  pathogens  it  controls,  the 
Agency  focused  its  review  on  the 
implementation-related  requirements . 
As  discussed  in  section  V.B  of  today's 
action,  these  analyses  indicate  that  a 
rulemaking  to  initiate  possible  revisions 
to  the  TCR  is  appropriate  at  this  time. 

D.  How  Did  EPA  Factor  Children 's 
Health  Concerns  Into  the  Review? 

The  1996  amendments  to  SDWA 
require  special  considerationjof  all 
sensitive  populations  (infants,  children, 
pregnant  women,  elderly,  and 
immunocompromised)  in  the 
development  of  drinking  water 
regulations  (Section  1412(b)(3)(C){V)  of 
SDWA,  as  amended  in  1996).  Over  the 
past  decade,  the  amount  of  available 
data  on  the  impact  of  chemical 
contaminants  on  conception  and  early 
developmental  life  stages  has  increased 
dramatically.  Accordingly,  as  a  part  of 
the  Six- Year  Review  process,  EPA 
completed  a  literature  search  covering 
developmental  and  reproductive 
endpoints  (fertility,  embryo  survival, 
developmental  delays,  birth  defects, 
endocrine  effects,  etc.)  for  regulated 
chemicals  that  have  a  non-zero  MCLG 
and  have  not  been  the  subject  of  an 
updated  1997  or  later  risk  assessment 
(see  section  IV.B.l  of  today's  action). 
EPA  reviewed  the  output  from  the 
literature  searches  to  identify  any 
studies  that  might  have  an  influence  on 
the  present  MCLG.  Three  chemicals 
were  identified  with  potential 
developmental/reproductive  endpoints 
of  concern:  cyanide,  di(2- 
ethylhexyDadipate  (DEHA),  and 
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thallium  (see  sections  V.A.16,  V'.A.28. 
and  V.A.59  of  today's  action).  In  each 
case,  where  the  literature  search 
indicated  a  need  to  consider  recent 
studies  of  developmental  or 
reproductive  toxicity,  EPA  has  initiated 
the  process  to  update  the  Agency  risk 
assessment.  Assessments  conducted  by 
EPA,  ATSDR,  and  NAS  in  1997  or  later 
thoroughly  considered  the  potential  for 
reproductive  and  developmental 
toxicity;  thus,  literature  searches  for 
chemicals  with  such  recent  assessments 
were  not  necessary. 

Young  children,  especially  infants. 
are  generally  at  greater  health  risk  from 
infections  caused  by  waterborne 
pathogens.  Any  revision  to  the  TCR  will 
maintain  or  improve  the  control  of 
waterborne  pathogens  and,  therefore, 
the  protection  afforded  to  children. 

V.  EPA's  Preliminary  Decisions  Based 
on  its  Review  of  NPDWRs  Included  in 
Today's  Action 

Table  V-1  lists  EPA's  preliminary 
revise/not  revise  decision  for  each  of  the 


69  NPDWRs  discussed  in  today's  action 
along  with  the  principal  rationale  for 
the  decision.  If  EPA  has  decided  it  i-s  not 
appropriate  to  revise  an  NPDWR  at  thi.< 
time,  that  decision  is  based  on  one  of 
the  following  reasons. 

•  Health  risk  assessment  is  m 
process:  The  Agency  is  currentlv 
conducting,  or  has  scheduled,  a  detailed 
review  of  current  health  effects 
information.  Because  the  results  of  the 
assessment  are  not  yet  available,  the 
Agency  does  not  believe  it  is 
appropriate  to  make  a  "revise  decision 
at  this  time.  In  these  cases,  today's 
action  does  not  include  aiiscussinn  of 
the  review  of  other  key  elements  (e.g.. 
technology,  "other  regulatory 
revisions",  and  occurrence.'exposure 
analyses).  EPA  will  consider  the  results 
of  the  updated  health  risk  assessment 
during  the  2002-2008  review  cycle 
However,  if  the  results  of  the  health  risk 
assessment  indicate  a  compelling  need 
to  reconsider  the  MCLG.  EPA  mav 


decide  to  acreleratp  the  vewew  s(  hedule 
for  that  contaminant',';  NPDWR 

•  \PD\VH  remains  appropriate  after 
data  information  review  The  outcome 
nf  the  rp\ie\\'  indicates  that  the  current 
regulator*'  requirements  remain 
appropriate  and.  therefore,  no  regulator)' 
re\'isions  are  warranted.  An\  nt'u 
information  a\ailable  tu  the  Agent  \ 
either  supports  the  current  regulatory 
requirements  or  does  not  iiisiii\  a 
revision. 

•  Sew  information,  but  no  revision 
recommended  because: 

— \egligible  ^ain  m  public  health 
protection  Any  resulting  changes  to  the 
NPDWR  would  not  significantly 
impnne  the  level  of  public  health 
protection  or  result  in  a  major  cost 
savings. 

— Information  Craps  .Mthough  results 
of  the  re\'iew  support  consideration  of  a 
possible  revision,  the  available  data  are 
insufficient  to  support  a  definitive 
regulator\-  deri.^ion  at  thi^  time 
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Table  V-1:  Preliminary  Revise/Not  Revise  Decisions  for  the  68  Chemical  NPDWRs  and  TCR 


Not 
Appropriate 
for  Revision 
at  this  Time 


Candidates 
for  Revision 


Risic  assessment  in  process: 

chemical  currently 

urdergomg  an  EP.A  health 

risk  assessment. 

mcludes  the  three  mitiated  as 

a  result  of  this  review  ' 

(36  SPDWRs) 


NPDWR  remams  appropriate 
after  data' information  review 
(17  NPDWRs) 


New 

information. 

but  no 

revision 

recommended 

because: 


Segligihie 
gam  in  health 

protection 
(12  NPDWRs) 


Information 

gaps 
(i  SPDWRs) 


Based  on  other 

regulaiorv'  revisions 

il  NPDWR) 


Acrylamide  (TT)^  (2004  /  2005) 
Alachior  (2002/ 2003) 
.Antimonv  (2002/2003) 
Asbestos  (2004  /  2005) 
Atrazine  (2002) 
Benzo[a]p>  rene  (2002  /  2003) 
Cadmium  (2002/ 2003) 
Carbofuran  (2002/ 2003) 
Carbon  tetrachlonde  (2002  /  2003) 
Copper  (TT)  ^  (2002  /  2003) 
Cyanide  (2004  /  2005)' 
2.4-0  (2003  /  2004) 
1,2-Dichlorobenzene  (2002  /  2003) 
I.4-Dichlorobenzene  (2002  /  2003) 
i,2-Dichloroethane  (2002  /  2003) 
1,1-Dichloroethylene  (2002  /  2003) 
Di(2-ethylhexyl)adipate  (2003  /  2004)' 
Di(2-ethylhexyl)phthalate  (2002  /  2003) 


Diquat  (2002) 
Endothall  (2003  /  2004) 
Ethylbenzene  (2002  /  2003) 
Ethylene  dibromide  (2002  /  2003) 
Glyphosate  (2002/ 2003) 
Lindane  (2003  /  2004) 
Methoxychlor  (2002  /  2003) 
Pentachlorophenol  (2002  /  2003) 
Polychlorinated  biphenyls  (2002  /  2003) 
Simazine  (2003  /  2004) 
Styrene  (2002/ 2003) 
2,3,7,8-TCDD  (Dioxin)  (2002  /  2003) 
Tetrachloroethylene  (2002  /  2003 ) 
Thallium  (2004/ 2005)' 
Toluene  (2002  /  2003) 
1 ,  K 1  -Trichloroethane  (2003  /  2004) 
Trichloroethylene  (2002  /  2003) 
Xylenes  (2002  /  2003) 


Banum 

Dalapon 

cis-1.2-Dichloroethylene 

trans- 1.2-Dichloroethylene 

Dinoseb 

Endrin 

Epichlorohydrin  (TT)^ 

Hexachiorocyclopentadiene 

Lead  iTY)' 


Mercury 

Monochlorobenzene 

Nitrate 

Nitrite 

Selenium 

2,4,5-TP  (Silvex) 

1 ,2,4-Trichlorobenzene 

Vinyl  chloride 


Benzene 

Bervllium 

Chlordane 

1.2-Dibromo-3-chloropropane 

1.2-Dichloropropane 

Heptachlor 


Heptachlor  epoxide 

Hexachlorobenzene 

Ox  amy! 

Picloram 

Toxaphene 

1 , 1 ,2-Trichloroethane 


Chromium 
Dichloromethane' 


Fluoride* 


Total  Coliform  Rule  (TCR) 


New  information  was  identified  for  cyanide.  di{2-ethylhexyl)adipate,  and  thallium  as  a  result  of  the  six-year  health  effects  review 
The  Agency  has  initiated  new  nsk  assessments  tor  these  three  contaminants. 
'  TT  designates  treatment-technique  rules  (i.e.,  those  NPDWRs  for  which  a  treatment  technique  has  been  set  in  place  of  an  MCL) 

Preliminary  analysis  indicates  that  there  may  be  an  opportunity  for  improvement  in  public  health  protection  if  the  PQL/MCL 
were  lowered.  Additional  data  are  needed  to  support  such  a  change. 
'  EPA  plans  to  ask  NAS  to  update  the  risk  assessment  for  fluoride. 


BILLING  CODE  6560-50-C 

A.  What  Preliminary  Decisions  Has 
EPA  Made  Regarding  the  Chemical 
NPDWRs? 

1.  Acrylamide 

a.  Background.  EPA  published  the 
current  NPDWR  for  acrylamide  on 
January  30,  1991  (56  FR  3526  (USEPA. 
1991a)').  The  NPDWR  established  an 


MCLG  of  zero  based  on  a  cancer 
classification  of  B2,  probable  human 
carcinogen.  The  NPDWR  imposes  a  TT 
requirement  that  limits  the  allowable 
monomer  levels  in  products  used  during 
drinking  water  treatment,  storage,  and 
distribution  to  0.05  percent  acrylamide 
in  polyacrylamide  coagulant  aids  dosed 
at  1  part  per  million  (ppm).  Each  water 
system  is  required  to  certify,  in  writing, 


to  the  State  (using  third-party  or 
manufacturer's  certification)  that  the 
product  used  meets  these  residual 
monomers  and  use-level  specifications. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
acrylamide.  The  revised  risk  assessment 
will  consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
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acrvlamide  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2004  or  2005  time  frame  (USEPA, 
2002i). 

c.  Preliminan,'  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  acrv'lamide  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
acrvlamide  is  ongoing. 

2.  Alachlor 

a.  Background.  EPA  published  the 
current  NPDWR  for  alachlor  on  Januarv 
30,  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  of 
zero  based  on  a  cancer  classification  of 
B2.  probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
0.002  milligrams  per  liter  (mg/L)  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency 
updated  the  health  risk  assessment  for 
alachlor  in  1998  as  a  part  of  the 
pesticides  reregistration  process 
(USEPA,  2002i).  However,  the  Agency 
has  initiated  another  update  to  the 
alachlor  health  risk  assessment.  The 
revised  risk  assessment  will  consider 
relevant  studies  that  have  become 
available  on  the  toxicity  of  alachlor 
including  its  potential  developmental 
and  reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame. 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  alachlor  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
alachlor  is  ongoing. 

3.  Antimony 

a.  Background.  EPA  published  the 
current  NPDWR  for  antimonv  on  Julv 
17,  1992  (57  FR  31776  (USEPA,  1992)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.006  mg/L.  EPA  based  the 
MCLG  on  an  RfD  of  0.0004  milligrams 
per  kilogram  of  body  weight  per  day 
(mg/kg/dav)  and  a  cancer  classification 
of  D,  not  classifiable  as  to  human 
carcinogenicity. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
antimony.  The  revised  risk  assessment 
will  consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
antimony  including  its  potential  " 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new- 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
2002i). 


c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  antimony  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
antimony  is  ongoing. 

4.  Asbestos 

a.  Background.  EPA  published  the 
current  NPDWR  for  asbestos  on  Januarv 
30,  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  7  million  fibers  per  liter 
(MFL)  for  asbestos  fibers  exceeding  10 
micrometers  in  length.  EPA  evaluated 
asbestos  as  a  Category  II "  contaminant 
(equivalent  to  Group  C.  possible  human 
carcinogen)  by  the  oral  route  of 
exposure  (see  Appendix  A  of  today's 
action  for  discussion  of  cancer 
classifications). 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
asbestos.  The  new  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
asbestos,  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new- 
risk  assessment  to  be  completed  in  the 
2004  or  2005  time  frame  (USEPA. 
2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  asbestos  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
asbestos  is  ongoing. 

5.  Atrazine 

a.  Background.  EPA  published  the 
current  NPDWR  for  atrazine  on  lanuarv 
30.  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.003  mg/L.  EPA  based  the 
MCLG  on  an  RfD  of  0.005  mg/kg/day 
and  a  cancer  classification  of  Group  C. 
possible  human  carcinogen,  based  nn 
limited  evidence  of  carcinogenicity  in 
animals  in  the  absence  of  human  data. 
EPA  published  an  FR  notice  in  February 
1999.  in  which  EPA  responded  to 
recommendations  by  the  Children's 
Health  Advisory  Committee,  by 
committing  to  re-evaluate  the  MCL  for 
atrazine  after  the  Agency  has  finalized 


'Odtegorv  11  i_;ontaminanls  include  those 
(  nntaniinant.s  for  which  EP.^  has  determined  there 
is  limited  evidence  of  carcinogenicity  from  drinking 
water  considering  weight  of  evidence, 
pharmacokinetics,  potency,  and  exposure.  For 
Category  II  contaminants,  EP,\  has  used  two 
approaches  to  set  the  MCUI;  Either  (1)  setting  the 
MCLG  based  upon  noncarcinogenic  endpoints  of 
toxicity  (the  RfD)  then  applymg  an  additional  risk 
management  factor  of  1  to  10:  or  (2)  setting  the 
MCLG  based  upon  a  theoretical  lifetime  excess 
cancer  risk  range  of  10    '■  to  10 '  ^'  using  a 
conser\ative  mathematical  extrapolation  model. 


its  risk  assessment  (64  FR  5277. 
February  3.  1999  (USEPA,  1999a)). 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
atrazine.  The  revised  risk  assessment 
will  consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
atrazine  including  its  potential 
developmental  and  neuroendocrine 
effects.  The  Agency  expects  the  new  risk 
assessment  to  be  completed  in  the  2002 
time  frame.  EPA  is  m  the  process  of 
conducting  an  occurrence  and  exposure 
analysis. 

c.  Preliminary  Decision  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  atrazine  is  appropriate  at 
this  tim?  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
atrazine  is  ongoing  EPA  has  committed 
to  revisiting  the  NPDWR  for  atrazine  if 

a  revision  is  appropriate  once  the  results 
of  the  revised  risk  assessment  become 
available.  Therefore,  EPA  will  revisit 
this  "not  revise"  decision  once  the  new 
risk  assessment  is  completed. 

6.  Barium 

a.  Background  EPA  published  the 
current  NPDWR  for  barium  on  julv  1, 
1991  (56  FR  30266  (USEPA.  1991c)), 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  2  mg/L.  EPA  based  the  MCLG 
on  an  RfD  of  0.07  mg/kg/day  and  a 
cancer  classification  of  D,  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency 
updated  the  health  risk  assessment  for 
barium  in  1998  and  retained  the  RfD 
and  cancer  classification  on  which  the 
1991  MCLG  is  based  (USEPA.  1999f).  As 
a  part  of  the  1998  assessment.  EPA 
considered  all  relevant  data  on  the 
toxicitv  of  barium  including 
developmental  and  reproductive 
toxicity, 

A  review  of  analytical  or  treatment 
feasibilitv  is  not  necessary  for  barium 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time  and  the  current 
MCL  is  set  at  the  MCLG.  In  addition,  the 
results  of  EPA's  review  of  possible 
"other  regulator)'  revisions"  did  not 
identifx-  anv  barium-specific  issues 
(USEPA,  2002e).  Since  EPA  did  not 
identif>'  a  health  or  technology  basis  for 
revising  the  barium  NPDWR.  the 
Agencv  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c.  Preliminan.-  Decision  .\fter 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  barium  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 
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7.  Benzene 

a.  Background.  EPA  published  the 
current  NPDVVR  for  benzene  on  lulv  8. 
1987  (52  FR  25690  (USEPA.  1987)).  The 
NPDWR  established  an  MCLG  of  zero 
based  on  a  cancer  classification  of  A. 
known  human  carcinogen.  The  NPDWR 
also  established  an  MCL  of  0.005  mg/L 
based  on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency 
updated  the  health  risk  assessment  for 
benzene  in  2000  and  retained  the  cancer 
classification  on  which  the  1987  zero 
MCLG  is  based  (USEPA.  2000J;  USEPA, 
20021).  The  revised  risk  assessment 
considered  relevant  studies  on  the 
toxicity  of  benzene  including 
developmental  and  reproductive 
toxicity. 

The  current  MCL  for  benzene  is  based 
on  a  PQL  of  0.005  mg/L.  As  a  part  of  the 
Six- Year  Review,  EPA  analyzed  more 
recent  WS  data  to  determine  if  it  might 
be  possible  to  recalculate  the  PQL 
(USEPA,  2002d).  In  addition,  the 
Agency  evaluated  whether  more 
sensitive  analytical  methods  have  been 
approved  and  put  into  use  by  a  wide 
number  of  laboratories.  The  analysis  of 
the  WS  data  indicates  that  an 
improvement  in  analytical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 


laboratories  exhibit  greater  than  95 
percent  laboratory  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.005  mg/L.  Because  most  of  the 
laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  benzene.  While  this 
information  is  indicative  of  a  possibly 
lower  PQL.  the  WS  data  are  insufficient 
at  this  time  to  actually  recalculate  what 
the  lower  PQL  for  benzene  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  benzene  in 
the  more  recent  WS  studies,  laboratories 
predominantly  used  EPA  Method  524.2 
(Gas  Chromatography/Mass 
Spectrometry  or  GC/MS),  which  has  an 
upper  limit  MDL  of  0.00004  mg/L.  A  10 
times  MDL  multiplier  predicts  that  the 
PQL  could  lie  around  0.0004  mg/L.  The 
0.0004  mg/L  value  is  used  as  a  threshold 
in  the  occurrence  analysis,  which  is 
discussed  in  this  section. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for 


benzene  (and  therefore  the  MCL)  could 
possibly  be  lower  if  EPA  had  more 
definitive  data  to  recalculate  the  PQL, 
EPA  considered  whether  treatment 
feasibility  is  likely  to  pose  any 
limitations  (USEPA,  2002k).  The  current 
BATs  for  benzene  are  packed  tower 
aeration  (PTA)  and  granular  activated 
carbon  (GAC).  Small  system  compliance 
technologies  for  benzene  include  GAC 
and  several  aeration  technologies.  EPA 
believes  these  BATs  are  still  practical 
and  would  not  pose  any  limitations  for 
benzene  at  a  possibly  lower  MCL. 

The  resuhs  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify  any  benzene-specific 
issues  (USEPA,  2062e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
benzene  to  determine  whether  changes 
to  the  MCL  might  be  appropriate  and 
likely  to  result  in  additional  public 
health  protection  if  the  PQL  were 
recalculated  (USEPA,  2002g;  USEPA 
2002h).  Table  V-2  shows  the  results  of 
the  detailed  occurrence  and  exposure 
analysis  based  on  the  16-State  cross- 
section  for  the  current  MCL  (0.005  mg/ 
L)  and  the  possible  PQL/MCL  based  on 
the  analytical  feasibility  analysis 
(0.0004  mg/L). 
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Table  V-2:  Benzene  Occurrence' 

Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  ^  Systems 

>  Threshold 
(credible  inter>als)^ ' 

Estimated  %  Systems 

>  Threshold 

(credible  inter\als)^ 

Current  MCL    0  005 

23.266 

(4-12) 

0  0313%          10.01-2%- 0  0516%) 

Possible    .  „,,f, . 
PQUMCV    °°"°' 

23.266 

80             (57-106) 

0.343%              (0  245%  -  0  456%l 

Population  Served  by  Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  inter>als)^  ' 

Estimated  %  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)' 

Current  MCL    0.005 

110.866,600 

10.500        (2.100-33.2001 

0  0094-%       (0001 88% -00300%) 

Possible      .  nnnA 

POL/MCL'    °^°°' 

110.866,600 

342.500      (234,200-570.100) 

0  309%             (0.211% -0  514%) 

Notes 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  correspondmg  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

■  Ml  percentages  are  shown  to  three  significant  figures   AH  system  values  are  rounded  to  the  nearest  whole  s\stem    AH  population 

values  are  rounded  to  the  nearest  hundred 

•'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six- Year  Regulatorv  Review"  (I'SEPA.  2002g.) 

'  The  "possible  PQL/MCL"  is  the  possibly  lower  PQL/MCL  as  estimated  by  the  analytical  feasibility  analysis 

'  This  value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  MCL.  because  these  data  were 

collected  over  the  1993  to  1997  time  penod.  and  because  the  value  represents  the  estimated  mean  \alue  over  that  time  period,  no;  the 

running  quarterl)  average  on  which  compliance  is  based. 

BILLING  CODE  6560-50-C 

The  results  of  the  detailed  occurrence 
and  exposure  analysis  indicate  that 
approximately  0.3  percent  of  the  23.266 
systems  sampled  in  the  16  cross-section 
States  and  approximately  0.3  percent  of 
the  population  served  by  those  systems, 
might  be  affected  if  EPA  were  to  gather 
information  to  recalculate  the  PQL  (to  a 
lower  PQL  of  around  0.0004  mg/L)  and 
revise  the  MCL  accordingly. 

c.  Preliminary  Decision,  Although 
there  are  new  data  that  support 
consideration  of  a  possibly  lower  PQL 
(and  therefore  a  possibly  lower  MCL). 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  benzene  is  appropriate  at 
this  time.  The  Agency  does  not  have 
sufficient  data  at  this  time  on  which  to 
base  a  PQL  recalculation  and  hence  an 
MCL  revision.  *In  addition,  because  the 
occurrence  of  benzene  appears  to  be 
minimal  between  the  current  MCL  eind 
any  likely  PQL/MCL  revision,  the 
Agency  believes  that  any  potential 
revisions  to  the  benzene  NPDWR  are 


unlikely  to  significantly  improve  the 
level  of  public  health  protection. 

8.  Benzo[a]pyrene 

a.  Background.  EPA  published  the 
current  NPDWR  for  benzo[alpvrene  on 
July  17.  1992  (57  PR  31776  (USEPA, 
1992)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  B2,  probable  human 
carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.0002  mg/L 
based  on  analytical  method  feasibility. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
benzo(a]pyTene.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  benzo[a]pyrene  including 
its  potential  developmental  and 
reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  {USEPA.  20021). 


c.  Preliminary  Decision  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  benzolalpyrene  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to 
benzolalpyrene  is  ongoing. 

9.  Beryllium 

a.  Background  EPA  published  the 
current  NPDWR  for  bervilium  on  lulv 
17,  1992  (57  FR  31776  (VSEPA.  1992)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.004  mg'  L.  EPA  classified 
ber>llium  in  Group  B2.  probable  human 
carcinogen,  based  on  clear  evidence  of 
its  carcinogenicity  via  inhalation  or 
injection  in  several  animal  species. 
However,  EPA  also  placed  ber\'llium  in 
drinking  water  Categon,'  II  for 
regulation,  based  on  the  weight  of 
evidence  for  carcinogenicity  via 
ingestion,  and  the  potency,  exposure 
and  pharmacokinetics  of  this  chemical 
EPA  derived  the  MCLG  by  applying  an 
additional  risk  management  factor  of  10 
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to  the  RfD  of  0.005  mg/kg/dav  (57  FR 
31776  at  31785,  July  17,  1992  (USEPA, 
1992)). 

b.  Technical  Reviews.  The  Agency 
updated  the  health  risk  assessment  of 
beryllium  in  1998.  The  1998 
reassessment  established  a  new  RfD  of 
0.002  mg/kg/day  and  also  considered 
relevant  studies  on  the  toxicity  of 
beryllium  including  its  developmental 
and  reproductive  toxicity.  The  1998 
assessment  classified  inhaled  beryllium 
as  a  Bl,  probable  human  carcinogen, 
using  the  1986  cancer  guidelines  (51  FR 
33992,  September  24.  1986  (USEPA, 
1986b)).  Using  the  1996  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  the  1998  assessment 
characterized  inhaled  beryllium  as  a 
"likely"  carcinogen  in  humans  and 
concluded  that  the  human  carcinogenic 
potential  of  ingested  beryllium  could 
not  be  determined  (61  FR  17960,  April 
23,  1996  (USEPA,  1996:  USEPA. 
1998d)).  On  this  basis,  EPA  will  re- 
examine the  application  of  the 
additional  risk  management  factor  of  10 
to  account  for  potential  carcinogenicity 
of  beryllium  via  ingestion  that  was  used 
when  deriving  the  current  MCLG,  if  the 
Agency  determines  that  an  MCLG 
revision  is  appropriate. 

EPA  believes  that  any  likely  revision 
to  the  MCLG  for  beryllium  could  range 


from  0.01  mg/L  to  0.001  mg/L,  based  on 
the  change  in  the  RfD  in  the  1998 
assessment,  the  inclusion  or  non- 
inclusion  of  the  risk  management  factor, 
and  using  a  20  percent  relative  source 
contribution  (RSC),"  Whereas  the  0.01 
mg/L  value  assumes  no  adjustment  for 
potential  carcinogenicity  via  oral 
ingestion  (i.e..  no  10-fold  risk 
management  factor),  the  0.001  mg/L 
value  retains  the  current  risk 
management  factor  of  10. 

Because  of  changes  in  the  health  risk 
assessment  for  beryllium,  EPA 
considered  whether  analytical 
feasibility  is  likely  to  be  a  limitation  if 
the  Agency  were  to  lower  the  MCLG/ 
MCL.  The'results  of  the  analytical 
feasibilitv  analyses  indicate  that  the 
current  PQL  of  0.001  mg/L  for  beryllium 
is  still  appropriate  and  is  unlikely  to 
change.  Therefore,  the  Agency  believes 
the  PQL  is  unlikely  to  be  a  limiting 
factor  if  EPA  decides  to  lower  the 
MCLG/MCL  (USEPA.  2002d). 

EPA  also  considered  whether 
treatment  feasibility  is  likely  to  pose  any 
hmitations  if  EPA  were  to  lower  the 
MCLG/MCL.  The  current  BATs  for 
bervllium  include  activated  alumina 


"This  is  the  RSC  used  for  the  current  MCLG  and 
also  the  defauh  value.  EPA  has  no  reason  to  beUeve 
that  the  RSC  for  beryUium  would  change.  See 
Appendix  A  for  a  further  discussion  of  the  RSC. 


(AA),  ion  exchange,  lime  softening, 
coagulation/ filtration,  and  reverse 
osmosis  (RO)  with  removal  efficiencies 
ranging  from  80  to  99  percent.  Small 
system  compliance  technologies  also 
include  point-of-use  (POU)  RO  and  POU 
ion  exchange.  The  Agency  believes 
these  BATs  are  still  practical  and  would 
not  pose  any  limitations  if  the  Agencv 
were  to  lower  the  MCLG/MCL  (USEPA, 
2002k). 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identifv  any  issues  which  are 
specific  to  beryllium  (USEPA,  2002e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
beryllium  to  determine  whether 
possible  changes  to  the  MCLG/MCL 
would  be  likely  to  result  in  additional 
public  health  protection  or  an 
opportunity  for  significant  cost  savings 
to  PWSs  and  their  customers  (USEPA, 
2002g;  USEPA,  2002h).  Table  V-3 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 
on  the  16-State  cross-section  at  the 
current  MCL  (0.004  mg/L),  the  possible 
lower  level  of  any  MCLG/MCL  value 
(0.001  mg/L),  and  the  possible  upper 
level  of  any  MCLG/MCL  value  (0.01  mg/ 
L). 
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Table  V-3:  Beryllium  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  U  Systems 

>  Threshold 
(credible  intervals)' ' 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)' 

Possible  upper 
level  of  any 
MCLG'MCL 
value* 

18,933 

2                (0-4) 

OOOSOP'o         i0000%-0021!%i 

Current  MCL    0.004 

18,933 

15                ("-24i 

0  0-81%            iOO?"0''o-0  12"°oi 

Possible  lower 

level  of  any 

MCLG'MCL 

value' 

18.933 

203             fl6'7-23''l 

]0^%                (0  882%  -  1 .25%) 

Population  Served  by  Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)'  " 

Estimated  %  Population 
Served  b\  Systems  > 

Threshold 
(credible  intenals)' 

Possible  upper 

level  of  an> 

MCLG'MCL 

value" 

104.573,700 

2.000             (0-  15.400) 

0  00190°/o         (0.000%  -  0  0128%) 

Current  MCL    0,004 

104.5  "3. "00 

21.800         (2.900 -81, "00) 

0,0208%         (0,002"8%- 0  0-81%) 

Possible  lov\er 

level  of  any 

MCLG/AdCL 

value* 

104,573,700 

"31.300    (3''2.400-  1.23". IdO. 

(i6<^y%              (0  3^^%■  1  18%) 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  scned  b\  those  systems)  uith  estimated 
mean  concentrations  above  the  specified  threshold. 

•  A\]  percentages  are  shown  to  three  significant  figures.  .All  system  \alues  are  rounded  to  the  nearest  whole  s>stem.  All  population 
values  are  rounded  to  the  nearest  hundred 

-  "Credible  intenals"  are  generated  to  quantifv  the  uncertaintv  around  each  estimated  probabiliiv  in  the  Ba>esian  anal\sis  of  the 
occurrence  data    For  further  explanation  of  credible  intervals  and  the  Bayesian  anal>sis.  please  see  "Occurrence  hstimaiion 
Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulaton.  Re\iev, "  (L'SEPA.  2002g) 

*  These  are  possible  upper  and  lower  MCLG/'MCL  values  based  on  the  change  in  the  RfD.  using  a  2(1  percent  RSC  and  whether  or  no' 
to  consider  the  risk  management  factor  of  10.  The  upper  level  MCLG'MCL  value  was  calculated  without  applving  the  10-foid  risk 
management  factor,  whereas  the  lower  level  was  calculated  using  the  10-fold  risk  management  factor 

'  This  value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  MCL.  because  these  data  were 
collected  over  the  1993  to  1997  time  period,  and  because  the  value  represents  the  estimated  .mean  value  over  that  time  period,  not  the 
running  quarterly  average  on  which  compliance  is  based. 

BILLING  CODE  6560-SO-C 

The  results  of  the  detailed  occurrence 
and  exposiu"e  analysis  indicate  that 
approximately  0.07  percent  of  the 
18,933  systems  sampled  in  the  16  cross- 
section  States,  and  approximately  0.02 
percent  of  the  population  served  by 
those  systems,  might  be  affected  if  EPA 
were  to  raise  the  MCLG/MCL.  The 
current  BATs  and  small  system 
compliance  technology  for  beryllium 
also  apply  to  other  contaminants.  In 


addition  to  the  removal  of  beryllium, 
these  treatment  technologies  have  other 
beneficial  effects  (e.g.,  reduction  of 
hardness  or  other  common  impurities) 
(USEPA,  2002k).  Therefore,  if  EPA  were 
to  raise  the  MCLG/MCL,  the  Agency 
does  not  know  how  many  of  these  PWSs 
currently  treating  to  comply  with  the 
current  MCL  of  0.004  mg/L  would 
discontinue  any  treatment  that  is 
already  in  place.  If.  on  the  other  hand. 


EP,-\  were  to  retdin  the  risk  management 
factor  and  lower  the  MCLG/.MCL.  less 
than  1  percent  of  the  18,933  s\stems 
sampled  in  the  16  cross-section  States 
and  less  than  0  7  percent  of  the 
population  served  by  those  s\  stems 
might  be  affected 

c,  Preliminan-  Dpcismn  .\ithough 
there  are  new  data  indicating  that  it 
might  be  possible  to  revise  the  MCLG/ 
MCL  for  bervllium,  EP.A  does  not 
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believe  a  revision  to  the  NPDVVR  for 
beryllium,  either  higher  or  lower,  is 
appropriate  at  this  time.  The  Agency 
believes  that  any  change  in  the  MCLG/ 
MCL  would  be  unlikely  to  significantly 
improve  the  level  of  public  health 
protection  (if  EPA  were  to  lower  the 
MCLG/MCL)  or  provide  an  opportunity 
for  significant  cost  savings  to  PWSs  (if 
EPA  were  to  raise  the  MCLG/MCL). 

10.  Cadmium 

a.  Background.  EPA  published  the 
current  NPDVVR  for  cadmium  on 
January  30,  1991  (56  FR  3526  (USEPA, 
1991a)).  The  NPDVVR  established  an 
MCLG  and  an  MCL  of  0.005  mg/L. 
Because  of  inadequate  dose-response 
data  to  characterize  the  presence  or  lack 
of  a  carcinogenic  hazard  from  oral 
exposure,  the  Agency  regulated 
cadmium  as  a  Group  D  carcinogen,  not 
classifiable  as  to  human  carcinogenicity 
by  the  oral  route  of  exposure.  Therefore, 
EPA  developed  the  MCLG  for  cadmium 
based  on  the  RfD  of  0.0005  me/kg/ day. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
cadmium.  The  revised  risk  assessment 
will  consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
cadmium  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
2002i}. 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  cadmium  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
cadmium  is  ongoing. 

11.  Carbofuran 

a.  Background.  EPA  published  the 
current  NPDVVR  for  carbofuran  on 
January  30,  1991  (56  FR  3526  (USEPA, 
1991a)).  The  NPDWR  established  an 
MCLG  and  an  MCL  of  0.04  mg/L.  EPA 
based  the  MCLG  on  an  RfD  of  0.005  mg/ 
kg/day  and  a  cancer  classification  of  E. 
evidence  of  non-carcinogenicity  for 
humans. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
carbofuran.  The  revised  risk  assessment 
will  consider  relevant  studies  on  the 
toxicity  of  carbofuran  including  recent 
data  on  neurotoxicity  and  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 


NPDVVR  for  carbofuran  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
carbofuran  is  ongoing. 

12.  Carbon  Tetrachloride 

a.  Background.  EPA  published  the 
current  MCLG  for  carbon  tetrachloride 
on  Julv  8.  1987  (52  FR  25690  (USEPA. 
1987))'.  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  B2.  probable  human 
carcinogen.  The  NPDVVR  also 
established  an  MCL  of  0.005  mg/L  based 
on  analvtical  feasibility. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  carbon 
tetrachloride.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  carbon  tetrachloride 
including  its  potential  developmental 
and  reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (I'SEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  carbon  tetrachloride  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  carbon 
tetrachloride  is  ongoing. 

13  Chlordane 

a.  Background.  EPA  published  the 
current  NPDWR  for  chlordane  on 
January  30,  1991  (56  FR  3526  (USEPA, 
1991a)").  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  32,  probable  human 
carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.002  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  EPA  updated  its 
risk  assessment  for  chlordane  in  1998 
(USEPA,  1998e).  That  assessment 
included  an  evaluation  of 
developmental  and  reproductive 
endpoints.  The  assessment  also  retained 
the  82  cancer  classification,  concluding 
that  chlordane  is  a  probable  human 
carcinogen  using  the  1986  EPA 
Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  33992,  September 
24,  1986  (USEPA,  1986b)).  Under  the 
1996  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (61  FR 
17960,  April  23,  1996  (USEPA,  1996)), 
chlordane  is  characterized  as  a  likely 
carcinogen  by  all  routes  of  exposure 
and.  at  the  present  time,  would  require 
quantification  using  a  linear  dose 
response,  thus,  the  MCLG  of  zero 
remains  appropriate. 

EPA  based  the  current  MCL  for 
chlordane  on  a  PQL  of  0.002  mg/L.  As 
a  part  of  the  Six- Year  Review,  EPA 


analyzed  more  recent  WS  data  to 
determine  if  it  might  be  possible  to 
recalculate  the  PQL  (USEPA,  2002d).  In 
addition,  the  Agency  evaluated  whether 
more  sensitive  analytical  methods  have 
been  approved  and  put  into  use  by  a 
wide  number  of  laboratories.  The  results 
of  these  analyses  indicate  that  only  a 
slight  improvement  in  anahiical 
feasibility  might  exist.  Evaluation  of  the 
WS  data  shows  that  EPA  Regional  and 
State  laboratories  exhibit  greater  than  85 
percent  laboratory  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.002  mg/L.  Because  most  of  the 
laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  chlordane.  While 
this  information  is  indicative  of  a 
possibly  lower  PQL,  the  WS  data  are 
insufficient  at  this  time  to  actually 
recalculate  what  the  lower  PQL  for 
chlordane  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  chlordane 
in  the  more  recent  WS  studies, 
laboratories  predominantly  used  EPA 
Methods  505  (Gas  Chromatography  with 
microextraction)  and  508  (Gas 
Chromatography  with  Electron  Capture 
Detector),  which  have  MDLs  of  0.00014 
mg/L  and  0.0000041  mg/L,  respectively. 
A  10  times  MDL  multiplier  predicts  that 
the  PQL  could  range  from  0.0014  mg/L 
to  0.000041  mg/L.  EPA  averaged  these 
two  values,  rounded  up  to  0.001  mg/L, 
and  used  this  value  as  a  threshold  in  the 
occurrence  analysis  discussed  in  this 
section. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for 
chlordane  (and  therefore  the  MCL) 
could  possibly  be  lower  if  EPA  had 
more  definitive  data  to  recalculate  the 
PQL,  EPA  considered  whether  treatment 
feasibility  is  likely  to  pose  any 
limitations  (USEPA,  2002k).  The  current 
BAT  for  chlordane  is  GAG.  Small 
system  compliance  technologies  for 
chlordane  include  GAG,  POU  GAG,  and 
powdered  activated  carbon  (PAC). 
Because  chlordane  is  a  moderately 
adsorbed  pesticide,  EPA  believes  that 
GAC  is  still  a  practical  treatment  and 
would  not  pose  any  limitations  for 
chlordane  at  a  possibly  lower  MCL. 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify  any  issues  which  £u:e 
specific  to  chlordane  (USEPA,  2002e). 
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EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
chlordane  to  determine  whether 
changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 


the  PQL  were  recalculated  (USEPA. 
2002g:  USEPA,  2002h).  Table  V^ 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0.002  mg/L)  and  the 


possible  PQL/MCL  based  on  the 
analytical  feasibility  analvMs  (0  001  mg/ 
L),    " 
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Table  V-4:  Chlordane  Occurrence' 

Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  #  Systems 
>  Threshold 
■   (credible  intervals)^ 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)' 

Current  MCL    0.002 

13,184 

0                  (O-Oi 

0  000%                   (O.OOCo- U0(»0°oi 

Possible 
PQL/MCL'    """' 

13.184 

0                 (O-Ol 

0  0000910%          (0  000% -0  000%) 

Population  Served  by  Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)' 

Estimated  "a  Population 
Served  by  Systems  > 

Threshold 
(credible  inter>als)' 

Current  MCL    0  002 

97.459,900 

0                 (0-0) 

0  000%                  (0  000%- 0(100%) 

Possible 
PQL'MCL*    """' 

97,459.900 

0                 fO-Oi 

0  00000146%        (0  000%  -  0  000% 

Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

^  All  percentages  are  shown  to  three  significant  figures.  All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 

values  are  rounded  to  the  nearest  hundred. 

''  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probabilit>  in  the  Ba>esian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulator.  Review"  (I'SEP.A.  2002g) 

'  The  "possible  PQL/MCL"  is  the  possibly  lower  PCLTvICL  as  estimated  by  the  analuical  feasibility  anah  sis 

BILUNG  CODE  656O-50-<: 

The  detailed  occurrence  and  exposure 
analysis  indicates  that  chlordane  is 
unlikely  to  occur  at  the  current  MCL  or 
any  potential  MCL  revision  for  the 
States  used  in  the  cross-section.  Since 
chlordane  uses  were  canceled  in  the 
United  States  in  1988  and  since  it  is 
subject  to  the  United  Nations  Prior 
Informed  Consent  procedure  (USEPA, 
2002g:  USEPA,  2002h).  EPA  expects  the 
occurrence  of  chlordane  in  PVVSs  to  be 
rare. 

c.  Preliminary'  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  slightly  lower  PQL 
(and  therefore  a  possibly  lower  MCL). 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  chlordane  is  appropriate  at 
this  time.  The  Agency  does  not  have 
sufficient  data  at  this  time  on  which  to 
base  a  PQL  recalculation  and  hence  an 


MCL  revision.  Also,  the  Agency  believes 
that  any  change  in  the  PQL  would  be 
minimal  and  unlikely  to  significantly 
improve  the  level  of  public  health 
protection  because  chlordane  appears  to 
occur  infrequently  at  concentrations  at 
or  below  the  current  MCL. 

14.  Chromium 

a.  Background.  EPA  published  the 
current  NPDWR  for  total  chromium  on 
January  31,  1991  (56  PR  3526  (U,SEPA. 
1991a)).  The  NPDWR  established  an 
MCLG  and  MCL  of  0.1  mg/L.  Although 
the  NPDWR  regulates  total  chromium, 
the  adverse  health  effects  associated 
with  hexavalent  chromium  (chromium 
VI)  are  the  basis  of  the  current  MCLG 
since  that  is  the  more  toxic  species  (56 
FR  3526,  January  31.  1991  (USEPA. 
1991a)).  EPA  based  the  MCLG  on  an  RfD 
of  0.005  mg/kg/day  and  an  assumed 


RSC  fr(5m  water  of  70  percent  for  total 
chromium  (refer  to  .Appendix  A  for  a 
description  of  the  RSC).  EPA  regulated 
chromium  as  a  Group  D  carcinogen,  not 
classifiable  as  to  human  carcinogenicity 
by  the  oral  route  of  exposure. 

b.  Tpchnica!  Reviews  The  Agency 
updated  the  risk  assessment  for 
chromium  in  1998  (USEPA.  1998r  The 
revised  risk  assessment  considered 
relevant  studies  that  were  available  on 
the  toxicity  of  chromium  including 
potential  developmental  and 
reproductive  toxicity.  Based  on  the 
revised  risk  assessment.  EP.-\  has 
identified  changes  in  the  health  risk 
assessment  that  support  consideration 
of  whether  it  may  be  appropriate  to 
revise  the  MCLG  and  MCL  (USEPA. 
20021),  The  1998  assessment  revised  the 
RfD  for  hexavalent  chromium 
(chromium  VI)  from  0.005  mg/kg/day  to 
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0.003  mg/kg/day  based  on  a 
modification  to  the  original  uncertainty 
factor  and  the  addition  of  a  modifying 
factor  because  of  data  on  the  potential 
for  gastrointestinal  effects  in  humans  as 
a  result  of  oral  exposures.  The  critical 
study  used  as  the  basis  for  the  RfD  did 
not  change. 

The  1998  assessment  of  chromium  VI 
made  no  change  to  the  cancer 
classification  of  Group  D  for  oral 
exposures  and  determined  that  the 
carcinogenicity  of  chromium  VI  cannot 
be  determined  because  of  a  lack  of 
sufficient  epidemiological  or 
toxicological  studies  under  the  1996 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment.  Chromium  VI  is  a 
Group  A  known  human  carcinogen  by 
the  inhalation  route  of  exposure. 

Public  concern  over  the  adverse 
health  effects  of  chromium  VI  has 
increased  in  recent  years.  One  issue  is 
Mfhether  chromium  VI  is  a  human 
carcinogen  through  oral  ingestion  In 
2001,  the  State  of  California  convened  a 
Blue  Ribbon  Panel  to  evaluate  the 
available  data  on  this  issue.  The  Panel 
issued  its  report  in  August  2001  (Flegal 
et  al.,  2001)  and  found  no  basis  in  either 
the  epidemiological  or  animal  data 
published  in  the  literature  for 
concluding  that  orally  ingested 
chromium  VI  is  a  carcinogen.  The 
National  Toxicology  Program  (NTP)  has 
agreed  to  study  the  chronic  toxicity  and 
carcinogenicity  of  chromium  VI  after 


oral  exposure.  That  effort  will  include 
shorter-term  toxicity  studies,  two-year 
rodent  toxicity  and  carcinogenicity 
studies  as  well  as  bioavailability, 
distribution,  and  mechanistic  studies. 
NTP  expects  the  results  to  be  available 
in  the  next  three  to  five  years  (NTP, 
2001). 

The  availability  of  new  data  on  the 
contribution  of  dietary  chromium  to 
total  chromium  exposure  supports  a  re- 
evaluation  of  the  RSC  (NAS,  2001).  The 
Agency  applied  an  RSC  of  70  percent  in 
determining  the  current  MCLG.  Using 
the  new  Agency  RfD  of  0.003  mg/kg/day 
along  with  the  application  of  20  percent, 
50  percent,  or  70  percent  as  RSC  values, 
the  Agency  believes  that  any  likely 
revisions  to  the  MCLG  could  range  from 
0.02  mg/L  to  0.07  mg/L.  A  general 
evaluation  of  the  data  indicates  that  a 
revised  RSC  would  likely  fall  within  the 
20  percent  to  50  percent  range. 

Because  the  results  of  the  health 
effects  review  support  consideration  of 
whether  it  may  be  appropriate  to  revise 
the  NPDWR  for  chromium  based  on 
changes  in  the  RfD  and  possible  changes 
in  the  RSC  assumptions,  EPA 
considered  whether  analytical 
feasibility  is  likely  to  be  a  limitation. 
The  results  of  the  analytical  feasibility 
analyses  indicate  that  the  current  PQL 
of  0.01  mg/L  for  chromium  is  still 
appropriate  and  is  unlikely  to  change. 
Therefore,  the  Agency  believes  the  PQL 
is  unlikely  to  be  a  limiting  factor  if  EPA 


decides  to  revise  the  MCLG/MCL 
(USEPA,  2002d). 

EPA  also  considered  whether 
treatment  feasibility  is  likely  to  pose  any 
limitations  if  EPA  were  to  revise  the 
MCLG/MCL.  The  current  BATs  for 
chromium  include  ion  exchange,  lime 
softening,  coagulation/filtration,  and 
RO.  Small  system  compliance 
technologies  also  include  POU  RO  and 
POU  ion  exchange.  At  the  present  time, 
EPA  believes  these  BATs  are  still 
practical  and  would  not  pose  any 
limitations  if  the  Agency  were  to  revise 
the  MCLG/MCL  (USEPA,  2002k). 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify  any  issues  which  are 
specific  to  chromium  (USEPA,  2002e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
chromium  to  determine  whether  a 
revised  MCLG/MCL  would  be  likely  to 
result  in  additional  public  health 
protection  (USEPA,  2002g;  USEPA, 
2002h).  Table  V-5  shows  the  results  of 
the  detailed  occurrence  and  exposure 
analysis  based  on  the  16-State  cross- 
section  for  the  current  MCLG/MCL  (0.1 
mg/L),  the  possible  MCLG/MCL  value 
retaining  the  70  percent  RSC  (0.07  mg/ 
L),  the  possible  MCLG/MCL  value  using 
a  50  percent  RSC  (0.05  mg/L),  and  the 
possible  MCLG/MCL  value  using  a  20 
percent  RSC  (0.02  mg/L). 
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Table  V-5:  Chromium  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)'  ' 

Estimated  "o  S> stems 

>  Threshold 

(credible  intervals)^ 

CuiremMCL    0  1 

19.695 

1                  (0-3) 

0  Oll4;4''o             K)  000%-  0  0152) 

Possible 
MCLG'TvlCL    yp, 
value  retaining  the 
^Co  RSC 

19.695 

3                (Q  -  7) 

0.0133%           (0.000%- 0.035'^%- 

Possible 
MCLG'MCL    ^,Q, 
value  using  a  50°  o 
RSC" 

19.695 

7               (3-13) 

0.0366%          (0.0152% -0  0660%) 

Possible 

MCLGMCL    QQ, 
value  using  a  20°o 
RSC" 

19,695 

73               154-92) 

U.371%               (0.274% -0.46"%) 

Population  Served  by  Systems" 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)^  ' 

Estimated  "o  Population 
Served  b>  S\ stems  ^ 

Threshold 
(credible  intervals)^ 

Current  MCL     0  1 

105.380.000 

1.500              (0-8.40(1) 

0  001?u°c         'C'  OoO<=t,  -  C  (lo-u^.^oi 

Possible 
MCLG'MCL    ^,^,, 
value  retaining  the 
-'0°o  RSC" 

105.380.000 

4,500             (0-50.600) 

()004:-'°„       (0ooo''c-0  04si''c) 

Possible 
MCLG'MCL    pQ, 
value  using  a  50''o 
RSC" 

105.380.000 

11.300           ibOO-^HMKn 

0  01U8%         (0  0005 80° 0  -  0  05.'^ 9° 0  1 

Possible 
MCLG.'MCL    ^p2 
value  using  a  20% 
RSC" 

105,380,000 

106,600       (,4".100-  16". 700) 

0  101°o              (0.044~°o-0  L':9%i 

Notes. 

Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  ser.ed  h\  tho'-e  ?\viemsi  with  estimated 
mean  concentrations  above  the  specified  threshold. 

-  .All  percentages  are  shown  to  three  significant  figures.  .All  ssstem  \alues  are  rounded  lo  the  nearest  uhoie  s\  jiem    Ai,  popuMtion 
values  are  rounded  to  the  nearest  hundred. 

'  "Credible  intervals"  are  generated  to  quantifv'  the  uncertainty  around  each  estimated  probabilit>  in  the  Ba\  esian  ana:>  ms  o:  the 
occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  '  Occurrence  Fstimatiori 
Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Reviev."  lUSEP.A.  2002gi 
"  These  are  possible  MCLG-'MCL  values  based  on  changes  m  the  RfD  and  using  RSC  values  of  '0.  50.  and  2b  percent 
'  This  value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  .MCL.  because  these  data  uere 
collected  over  the  1993  to  1997  time  period,  and  because  the  value  represents  the  estimated  mean  \alue  o\er  thai  time  period,  no'  the 
running  quanerlv  average  on  which  compliance  is  based. 
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The  results  of  detailed  occurrence  and 
exposure  analysis  indicate  that  less  than 
0.4  percent  of  the  19,695  systems 
sampled  in  the  16  cross-section  States 
and  approximately  0.1  percent  of  the 
population  served  by  those  systems, 
might  be  affected  if  EPA  were  to  lower 
the  MCL  to  0.02  mg/L. 

c.  Preliminary  Decision.  Although 
EPA  has  identified  a  change  to  the  RfD 
on  which  the  current  MCLG  for 
chromium  is  based,  the  Agency  believes 
that  a  decision  to  revise  the  chromium 
NPDWR  at  this  time  is  premature  in 
light  of  the  ongoing  NTP  studies  on  the 
toxicology  and  carcinogenicity  of 
hexavalent  chromium.  The  Agency  is 
aware  of  considerable  public 
controversy  on  the  subject  of  the 
appropriate  level  for  chromium  in 
drinking  water  and  realizes  there  are 
differing  views  regarding  the  severity  of 
the  health  effects  of  chromium  in  water, 
the  relative  importance  of  drinking 
water  as  a  source  of  chromium  as 
compared  with  other  sources,  and  the 
chemical  form  that  should  serve  as  the 
basis  for  regulating  chromium  (total 
versus  hexavalent  chromium).  Because 
the  NTP  studies  will  not  be  available  in 
time  for  the  final  revise/not  revise 
decision,  EPA  is  placing  chromium  in 
the  "not  revise — data  gap"  category. 
When  completed,  the  NTP  results  will 
be  considered  either  in  the  next  review 
round  or  sooner,  if  the  Agency  deems  it 
appropriate. 

15.  Copper 

a.  Background.  EPA  published  the 
current  NPDWR  for  copper  on  lune  7. 
1991  (56  FR  26460  (USEPA,  1991b)). 
The  NPDWR  established  an  MCLG  of 
1.3  mg/L.  based  on  a  lowest-observed- 
adverse-effect  level  (LOAEL)  of  5.3  mg/ 
day  ^,  and  an  action  level  of  1.3  mg/L  for 
first-draw  samples  at  the  90th  percentile 
of  taps  tested.  The  NPDWR  requires 
water  systems  to  monitor  for  copper  at 
the  tap.  Water  systems  must  optimize 
corrosion  control.  This  requires  water 
systems  serving  more  than  50,000 
persons  and  those  smaller  size  systems 
that  exceed  the  copper  action  level  to 
install  corrosion  control  treatment  and 
to  monitor  for  specified  water  quality 
control  parameters.  The  regulation  also 
requires  any  size  system  that  exceeds 
the  copper  action  level  to  monitor  for 
copper  in  source  water  and,  if 
appropriate,  to  install  source  water 
treatment.  EPA  published  revisions  to 
the  copper  NPDWR  on  January  12.  2000 
(65  FR  1950  (USEPA,  2000a)).  These 


"In  June  1994.  EP.^  published  a  technical 
amendment  that  provided  additional  mforraation 
on  the  basis  of  the  copper  MCLG  (59  FR  33860.  |une 
30,  1994  (USEPA,  1994bl). 


revisions  made  changes  to  monitoring 
and  reporting  requirements  but  did  not 
affect  the  copper  MCLG,  action  level,  or 
basic  TT  requirements. 

b.  Technical  Reviews.  In  1999,  EPA 
requested  that  the  National  Research 
Council  (NRC)  of  the  NAS  examine  the 
available  nutritional  and  toxicological 
data  for  copper  and  provide  a 
recommendation  regarding  the  levels  in 
drinking  water  that  are  associated  with 
adverse  effects.  The  NRC  concluded  that 
copper  in  drinking  water  could  produce 
adverse  gastrointestinal  effects  in  some 
individuals  at  concentrations  of  about  3 
mg/L  or  greater.  In  addition,  the  NRC 
advised  that  individuals  who  carry  a 
recessive  gene  for  Wilson's  disease 
could  accumulate  excess  copper  in  their 
livers  at  these  same  concentrations. 
Accordingly,  the  NAS  recommended 
that  EPA  retain  the  MCLG  of  1.3  mg/L 
while  additional  data  are  collected  on 
the  risk  to  the  carriers  of  the  Wilson's 
Disease  gene  and  other  populations  that 
may  accumulate  copper  in  their  livers 
(NAS.  2000a). 

EPA  has  initiated  an  assessment  of 
health  risks  resulting  from  exposure  to 
copper  that  will  include  the  findings  of 
NAS  as  well  as  more  recently  published 
data  (USEPA,  20021).  This  assessment 
will  consider  relevant  studies  on  the 
toxicity  of  copper  including  its  effects 
on  genetically  and  developmentally 
sensitive  populations.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA.  2002i). 

EPA  has  received  comments  on  the 
copper  NPDWR  suggesting  that  EPA 
discontinue  copper  as  a  regulated 
contaminant  or  change  it  to  a  secondary 
standard  (USEPA,  2002e).  EPA  is  not 
aware  of  any  new  information  that 
would  warrant  such  a  revision. 

EPA  has  identified  several  potential 
research  needs  which  may  be 
considered  in  the  context  of  an  overall 
drinking  water  research  strategy.  These 
research  needs  are  described  in  the 
"Water  Treatment  Technology 
Feasibility  Support  Document  for 
Chemical  Contaminants;  In  Support  of 
EPA  Six-Year  Review  of  National 
Primary  Drinking  Water  Regulations" 
(USEPA,  2002k). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  copper  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
copper  is  ongoing.  Several  potential 
research  needs  were  identified  for 
copper.  The  NAS  review  of  copper  in 
drinking  water  concluded  that  there  was 
a  need  to  conduct  research  that  would 
characterize  copper-sensitive 
populations  (both  population  size  and 


the  factors  leading  to  sensitivity)  and 
further  define  the  contribution  of  copper 
from  drinking  water  to  total  copper 
intake  (NAS,  2000a).  Treatment-related 
research  needs  for  copper  are  described 
in  the  Six-Year  Review  treatment 
feasibility  support  document  (USEPA, 
2002k). 

16.  Cyanide 

a.  Background.  EPA  published  the 
current  NPDWR  for  cyanide  on  July  17, 
1992  (57  FR  31776  (USEPA,  1992))'.  The 
NPDWR  established  an  MCLG  and  MCL 
of  0.2  mg/L.  The  MCLG  was  developed 
based  on  an  RfD  of  0.02  mg/kg/day  and 
a  cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  results  of 
the  health  effects  technical  review- 
identified  some  information  on 
reproductive  effects  from  the  ATSDR 
toxicological  profile  that  indicate  the 
need  to  update  the  Agency's  risk 
assessment  for  cyanide  (USEPA,  20021). 
In  light  of  this  information,  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  cyanide 
and  has  already  solicited  scientific 
information  from  the  public  for 
consideration  (67  FR  1212,  January  9, 
2002  (USEPA,  2002a)].  The  new  risk 
assessment  will  consider  relevant  data 
on  the  toxicity  of  cyanide  including  its 
potential  developmental  and 
reproductive  toxicity.  Because  the  new 
assessment  is  not  expected  to  be 
completed  until  the  2004  or  2005  time 
frame,  EPA  does  not  believe  it  is 
appropriate  to  revise  the  MCLG  at  this 
time. 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for  cyanide 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time  and  the  current 
MCL  is  set  at  the  MCLG.  EPA's  review 
of  "other  regulatory  revisions" 
identified  a  potential  revision  relating  to 
an  error  in  the  BAT  specified  for 
cyanide  in  the  CFR  (USEPA,  2002e}. 
The  CFR  currently  specifies  "chlorine" 
as  a  BAT  for  cyanide  for  compliance 
with  the  MCL  and  with  variance  and 
exemption  requirements  (40  CFR  141.62 
and  142.62,  respectively);  however,  the 
CFR  should  specify  "alkaline 
chlorination",  as  BAT.  EPA  plans  to 
correct  this  error  through  a  technical 
amendment  to  the  cyanide  NPDWR  in 
the  near  future.  In  the  meantime,  water 
systems  and  States  should  continue  to 
be  guided  by  the  "Public  Water  System 
Warning:  Cyanide"  (USEPA,  1994a)  that 
EPA  distributed  through  its  regional 
offices.  The  warning  includes 
information  on  the  use  of  chlorination 
(non-alkaline)  and  the  potential  for 
formation  of  harmful  cyanogen  chloride 
due  to  reaction  of  chlorine  with  cyanide 
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in  water  under  those  conditions.  The 
PWS  Warning  explains  this  process  in 
detail  and  outlines  treatment  practice, 
including  contact  times,  required 
chlorine  concentrations,  and 
compensation  for  temperature  effects. 
The  July  25,  1990  proposed  regulation 
for  cyanide  discusses  the  effectiveness 
of  oxidation  of  cvanide  at  high  pH  levels 
(55  FR  30370  at  30419  (USEPA,  1990)) 
and  the  PWS  Warning  discusses 
mitigation  of  the  formation  of  cyanogen 
chloride.  This  information  is  also 
summarized  in  the  six-year  review 
treatment  technology  support  document 
(USEPA.  2002k). 

Since  the  potential  regulator>'  revision 
identified  by  these  analvses  does  not 
affect  the  MCLG  or  the  MCL.  EPA  does 
not  believe  it  is  necessary'  to  conduct  a 
detailed  occurrence  and  exposure 
analysis  for  cyanide. 

c.  Preliminary  Decision.  Other  than 
the  technical  amendment  to  correct  the 
BAT,  EPA  does  not  believe  a  revision  to 
the  NPDWR  for  cyanide  is  appropriate 
at  this  time.  A  reassessment  of  the 
health  risks  has  been  initiated  and  the 
Agency  does  not  believe  it  is 
appropriate  to  revise  the  NPDWR  while 
that  effort  is  in  process. 

17.  2,4-D  (2,4-Dichlorophenoxyacetic 
Acid) 

a.  Background.  EPA  published  the 
NPDWR  for  2,4-D  on  January  30,  1991 
(56  FR  3526  (USEPA.  1991a)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.07  mg/L.  EPA  developed  the 
MCLG  based  on  a  RfD  of  0.01  mg/kg/day 
and  a  cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  2,4-D. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of  2,4- 
D  including  its  potential  developmental 
and  reproductive  toxicity.  EPA  expects 
the  new  risk  assessment  to  be  completed 
in  the  2003  or  2004  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  2.4-D  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
2,4-D  is  ongoing. 

18.  Dalapon  (2,2-Dichloropropionic 
Acid) 

a.  Background.  EPA  published  the 
current  NPDWR  for  dalapon  on  July  17. 
1992  (57  FR  31776  (USEPA.  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.2  mg/L.  EPA  developed  the 
MCLG  based  on  an  RfD  of  0.03  mg/kg/ 


day  and  a  cancer  classification  of  D,  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  dalapon  since  the  NPDWR  was 
published.  Therefore,  as  part  of  the  Six- 
Year  Review  process,  EPA  conducted  a 
literature  search  for  relevant  data  on  the 
toxicology  of  dalapon,  including  its 
potential  developmental  and 
reproductive  toxicity.  The  literature 
search  did  not  identify  any  studies  that 
warrant  a  review  of  the  RfD  or  the 
cancer  classification  (USEPA.  2002i). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary'  for  dalapon 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time  and  the  current 
MCL  is  set  at  the  MCLG.  In  addition,  the 
results  of  EPA's  review  of  possible 
"other  regulatory  revisions"  did  not 
identify  any  dalapon-specific  issues 
(USEPA,  2602e).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  dalapon  NPDWR.  the 
Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  dalapon  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

19.  l,2-Dibromo-3-chloropropane 
(DBCP) 

a.  Background.  EPA  published  the 
current  NPDWR  for  DBCP  on  January 
30,  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  of 
zero  based  on  a  cancer  classification  of 
32,  probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
0.0002  mg/L  based  on  analytical 
feasibility. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  DBCP  since  the  NPDWR  was 
published:  however.  ATSDR  completed 
a  toxicological  profile  for  DBCP  in  1992 
(ATSDR,  1992).  This  assessment  and 
other  recent  information  do  not  warrant 
a  review  of  the  cancer  classification 
because  there  are  inadequate  data  to 
support  a  nonlinear  dose  response 
relationship  (USEPA.  20021). 
Accordingly,  the  MCLG  remains  at  zero 
and  the  Agency  believes  that  a  further 
review  of  the  health  effects  of  DBCP  is 
not  warranted  at  this  time. 

EPA  based  the  current  MCL  for  DBCP 
on  a  PQL  of  0.0002  mg/L.  As  a  part  of 
the  Six- Year  Review.  EPA  analyzed 
more  recent  WS  data  to  determine  if  it 
might  be  possible  to  recalculate  the  PQL 
(USEPA.  2002d).  In  addition,  the 
Agency  evaluated  whether  more 
sensitive  analytical  methods  have  been 
approved  and  put  into  use  by  a  wide 


number  of  laboratories  The  results  of 
these  analyses  indicate  that  a  slight 
improvement  in  analytical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 
laboratories  exhibit  greater  than  85 
percent  laborator>-  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.0002  mg/L.  Because  most  of  the 
laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passmg 
rate  might  exist  for  DBCP.  While  this 
information  is  indicative  of  a  possibly 
lower  PQL.  the  WS  data  are  insufficient 
at  this  time  to  actually  recalculate  what 
the  lower  PQL  for  DBCP  might  be. 

Using  information  about  the 
anahiical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for.these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/ MCL 
might  be.  For  the  analysis  of  DBCP  in 
the  more  recent  WS  studies,  laboratories 
predominantly  used  EPA  Method  504  1 
(Gas  Chromatography  with 
microextraction),  which  has  an  MDL  of 
0.00001  mg/L.  A  10  times  MDL 
multiplier  predicts  that  the  PQL  may  be 
around  0.0001  mg/L  (also  one-half  the 
current  MCL).  The  0  0001  mg/L  value  is 
used  as  a  threshold  in  the  occurrence 
analysis,  which  is  discussed  in  this 
section. 

Since  the  anah'tical  feasibility 
analysis  indicates  that  the  PQL  for 
DBCP  (and  therefore  the  MCL)  could 
possibly  be  lower  if  EPA  had  more 
definitive  data  to  recalculate  the  PQL. 
EPA  considered  whether  treatment 
feasibility  is  likely  to  pose  any 
limitations  (USEPA.  2002k).  the  BATs 
for  DBCP  include  aeration  and  GAG. 
Small  system  compliance  technologies 
for  DBCP  include  GAG.  POU  GAG.  PAG. 
and  several  aeration  technologies.  Since 
the  Henry's  Law  coefficient  for  DBCP  is 
relatively  low  (i.e..  DBCP  is  "less 
strippabie"  than  other  contaminants), 
GAG  may  in  some  cases  be  the  preferred 
treatment.  Considering  that  only  a  slight 
improvement  in  analytical  feasibility 
may  exist.  EPA  believes  that  these  BATs 
are  still  practical  and  would  not  pose 
any  limitations  for  DBCP  at  a  possibly 
lower  MCL. 

The  results  of  EPA's  review  of 
possible  "other  regulators  revisions" 
did  not  identif\-  any  issues  which  are 
specific  to  DBCP  (USEPA.  2002e). 

EPA  evaluated  the  results  of  the 
detailed  occurrence  and  exposure 
analyses  for  DBCP  to  determine  whether 
changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
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the  PQL  were  recalculated  (USEPA, 
2002g;  USEPA.  2002h).  Table  V-6 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 


on  the  16-State  cross-section  at  the 
current  MCL  (0.0002  mg/L)  and  the 
possible  PQL/MCL  based  on  the 


analytical  feasibility  analysis  (0.0001 
rag/L). 

BILUNG  CODE  6S60-50-P 


Table  V'-6:   l,2-Dibromo-3-chloropropane  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)" 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)^ 

Current  MCL    0  0002 

14.042 

199           (ni-zsi) 

1.41%              (1.22%- 1.65%) 

•       Possible 
PQLMCL^    """"' 

14.042 

273                (238-310) 

1.94%              (1.70%- 2.21%) 

Population  Served  by  Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population  Served 

by  Systems  >  Threshold 

(credible  intervals)^ 

Estimated  %  Population 

Served  by  Systems  > 

Threshold 

(credible  intervals)^ 

Current  MCL    0.0002 

8'',^27.200 

2.278,300      (1,853,700-3.307,300) 

2.60%             (2.11%- 3.77%) 

Possible 
PQL.'MCL*    ^"""' 

87,727,200 

2,828,300      (2,182,700-4,353.900) 

3.22%             (2.49%  -  4.96%) 

Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  land  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold 

■  All  percentages  are  shown  to  three  significant  figures    All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 

values  are  rounded  to  the  nearest  hundred 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data   For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Review"  (USEPA,  2002g). 

*  The  "possible  PQL/MCL"  is  the  possibly  lower  PQL/MCL  as  estimated  by  the  analytical  feasibility  analysis. 

'  This  value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  MCL,  because  these  data  were 

collected  over  the  1993  to  1997  time  period,  and  because  the  value  represents  the  estimated  mean  value  over  that  time  period,  not  the 

running  quarterly  average  on  which  compliance  is  based 

HLUNG  CODE  6560-50-C 

The  results  of  detailed  occurrence  and 
exposure  analysis  indicate  that 
approximately  0.5  percent  of  the  14.042 
systems  sampled  in  the  16  cross-section 
States  and  approximately  0.6  percent  of 
the  population  served  by  those  systems, 
might  be  affected  if  EPA  were  to  gather 
the  information  to  recalculate  the  PQL 
(estimated  to  be  around  0.0001  mg/L) 
and  to  revise  the  MCL  accordingly. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  slightly  lower  PQL 
(and  therefore  a  possibly  lower  MCL), 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  DBCP  is  appropriate  at  this 
time.  The  Agency  does  not  have 
sufficient  data  at  this  time  on  which  to 
base  a  PQL  recalculation  and  hence  an 


MCL  revision.  In  addition,  because  the 
occurrence  of  DBCP  appears  to  be 
minimal  between  the  current  MCL  and 
any  likely  PQL/MCL  revision,  the 
Agency  believes  that  any  potential 
revisions  to  the  DBCP  NPDWR  are 
unlikely  to  significantly  improve  the 
level  of  public  health  protection. 

20.  1.2-Dichlorobenzene  (o- 
Dichlorobenzene) 

a.  Background.  EPA  published  the 
current  NPDWR  for  1,2-dichlorobenzene 
on  lanuarv'  30.  1991  (56  FR  3526 
(USEPA,  1991a)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of  0.6 
mg/L.  EPA  developed  the  MCLG  based 
on  an  RfD  of  0.09  mg/kg/day  and  a 
cancer  classification  of  D,  not 
classifiable  as  to  human  carcinogenicity. 


b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  1,2- 
dichlorobenzene.  The  revised  risk 
assessment  will  consider  relevant 
studies  on  the  toxicity  of  1,2- 
dichlorobenzene  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  1,2-dichlorobenzene  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  1.2- 
dichlorobenzene  is  ongoing. 
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21.  1.4-Dichlorobenzene  (p- 
Dichlorobenzene) 

a.  Background^  EPA  published  the 
current  NPDWR  for  1,4-dichlorobenzene 
on  Julv  8,  1987  (52  FR  25690  (USEPA. 
1987))".  The  NPDWR  established  an 
MCLG  and  an  MCL  of  0.075  mg/L.  EPA 
developed  the  MCLG  based  on  an  RfD 
of  0.1  mg/kg/day  and  a  cancer 
classification  of  C.  possible  human 
carcinogen. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  1,4- 
dichlorobenzene.  The  revised  risk 
assessment  will  consider  relevant 
studies  on  the  toxicity  of  1,4- 
dichlorobenzene  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  1,4-dichlorobenzene  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  1,4- 
dichlorobenzene  is  ongoing. 

22.  1 .2-Dichloroethane  (Ethylene 
Dichloride) 

a.  Background.  EPA  published  the 
current  NPDWR  for  1,2-dichloroethane 
on  July  8.  1987  (52  FR  25690  (USEPA, 
1987)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  B2,  probable  human 
carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.005  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  1.2- 
dichloroethane.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  1,2-dichloroethane 
including  potential  developmental  and 
reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA.  20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  1,2-dichloroethane  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  1,2- 
dichloroethane  is  ongoing. 

23.  1,1-Dichloroethylene 

a.  Background.  EPA  published  the 
current  NPDWR  for  1,1- 
dichloroethvlene  on  Julv  8,  1987  (52  FR 
25690  (USEPA.  1987)).  the  NTDWR 
established  an  MCLG  and  an  MCL  of 


0.007  mg/L.  The  Agency  developed  the 
MCLG  based  on  an  RfD'of  0.009  mg/kg/ 
day  and  a  cancer  classification  of  C, 
possible  human  carcinogen. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  1,1- 
dichloroethylene.  The  revised  risk 
assessment  will  consider  relevant 
studies  on  the  toxicity  of  1,1- 
dichloroethylene  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA. 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  1,1-dichloroethylene  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  1.1- 
dichloroethylene  is  ongoing. 

24.  cis-1.2-Dichloroethylene 

a.  Background.  EPA  published  the 
current  NPDWR  for  cis-1,2- 
dichloroethylene  on  January  30.  1991 
(56  FR  3526  (USEPA,  1991a)).  The 
NPDWR  established  an  MCLG  and  MCL 
of  0.07  mg/L.  The  Agency  developed  the 
MCLG  based  on  an  RfD  of  0.01  mg/kg/ 
day  and  a  cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  cis-1.2-dichloroethylene  since  the 
NPDWR  was  published:  however, 
ATSDR  completed  a  toxicological 
profile  for  cis-l,2-dichloroethylene  in 
1996  (ATSDR,  1996a).  This  review  did 
not  find  data  that  would  warrant  a 
review  of  the  RfD  or  cancer 
classification.  As  part  of  the  Six- Year 
Review  process,  EPA  conducted  a 
literature  search  for  relevant  data  on  the 
toxicology  of  cis-l,2-dichloroethylene, 
including  its  potential  developmental 
and  reproductive  toxicity.  The  literature 
search  did  not  identif\-  any  studies  that 
warrant  a  review  of  the  RfD  or  the 
cancer  classification  (USEPA,  20021). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for  cis-1,2- 
dichloroethylene  because  changes  to  the 
MCLG  are  not  warranted  at  this  time 
and  the  current  MCL  is  set  at  the  MCLG. 
In  addition,  the  results  of  EPA's  review 
of  possible  "other  regulator%'  revisions" 
did  not  identify  any  issues  that  were 
specific  to  cis-i.2-dichloroethylene 
(USEPA.  2002e).  Since  EPA  did  not 
identif\'  a  health  or  technology  basis  for 
revising  the  cis-l,2-dichloroethylene 
NPDWR,  the  Agency  did  not  conduct  a 
detailed  occurrence  and  exposure 
analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 


technical  analyses,  the  Agency  believes 
the  NPDWR  for  cis-1.2-dichloroethylene 
remains  appropriate  and  thus,  it  is  not 
subject  to  revision  at  this  time. 

25.  trans-1.2-Dichloroethylene 

a.  Background  EPA  published  the 
current  NPDWR  for  trans-1.2- 
dichloroethvlene  on  Januan^  30.  1991 
(56  FR  3526  (USEPA.  1991a)J.  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.1  mg/L.  The  Agency 
developed  the  MCLG  based  on  an  RfD 
of  0.02  mg/kg/day  and  a  cancer 
classification  of  D,  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  trans- 1.2-dichloroethylene  since  the 
NPDWR  was  published;  however, 
ATSDR  completed  a  toxicological 
profile  for  trans- 1,2-dichloroethylene  in 
1996  (ATSDR.  1996a).  This  review  did 
not  find  data  that  would  warrant  a 
review  of  the  RfD  or  cancer 
classification.  As  part  of  the  Six- Year 
Review  process.  EPA  conducted  a 
literature  search  for  relevant  data  on  the 
toxicology  of  trans- 1.2-dichloroethylene. 
including  its  potential  developmental 
and  reproductive  toxicity.  The  literature 
search  did  not  identif\-  any  studies  that 
warrant  a  review  of  the  RfD  or  the 
cancer  classification  (USEPA.  2002i). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessan,"  for  trans-1,2- 
dichloroethylene  because  changes  to  the 
MCLG  are  not  warranted  at  this  time 
and  the  current  MCL  is  set  at  the  MCLG. 
In  addition,  the  results  of  EPA's  review 
of  possible  "other  regulatory'  revisions" 
did  not  identify-  any  issues  that  were 
specific  to  trans-l,2-dichloroethvlene 
(USEPA.  2002e).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  trans- 1,2-dichloroethylene 
NPDWR.  the  Agency  did  not  conduct  a 
detailed  occurrence  and  exposure 
analysis. 

c.  Preliminary  Decision  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  trans-1 ,2- 
dichloroethylene  remains  appropriate 
and  thus,  it  is  not  subject  to  revision  at 
this  time. 

26.  Dichloromethane  (Methylene 
Chloride) 

a.  Background  EPA  published  the 
NPDWR  for  dichloromethane  on  July  17, 
1992  (57  FR  31776  (USEPA.  1992)).  The 
NPDWR  established  an  MCLG  of  zero 
based  on  a  cancer  classification  of  B2, 
probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
0.005  mg/L  based  on  analytical 
feasibilitv. 
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b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  dichloromethane  since  the  NPDWR 
was  published;  however,  ATSDR 
completed  a  toxicological  profile  for 
dichloromethane  in  2000  (USEPA, 
20021).  This  review  did  not  find  any 
data  that  would  warrant  a  change  in  the 
cancer  classification  on  which  the  1992 
zero  MCLG  is  based.  The  ATSDR 
toxicological  profile  considered  relevant 
studies  on  the  toxicity  of 
dichloromethane  including 
developmental  and  reproductive 
toxicity. 

The  current  MCL  for  dichloromethane 
is  based  on  a  PQL  of  0.005  mg/L.  As  a 
part  of  the  Six- Year  Review,  EPA 
analyzed  more  recent  WS  data  to 
determine  if  it  might  be  possible  to 
recalculate  the  PQL  (USEPA,  2002d].  In 
addition,  the  Agency  evaluated  whether 
more  sensitive  analytical  methods  have 
been  approved  and  put  into  use  by  a 
wide  number  of  laboratories.  The 
analysis  of  the  WS  data  indicates  that  a 
slight  improvement  in  analytical 
feasibility  might  exist.  Evaluation  of  the 
WS  data  shows  that  EPA  Regional  and 
State  laboratories  exhibit  greater  than  90 
percent  laboratory  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.005  mg/L.  Because  most  of  the 


laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  dichloromethane. 
While  this  information  is  indicative  of 
a  possibly  lower  PQL,  the  WS  data  are 
insufficient  at  this  time  to  actually 
recalculate  what  the  lower  PQL  for 
dichloromethane  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of 
dichloromethane  in  the  more  recent  WS 
studies,  laboratories  predominantly 
used  EPA  Methods  524.2  (GC/MS)  and 
502.2  (Purge  and  Trap  Gas 
Chromatography),  which  have  MDLs  of 
0.00003  mg/L  and  0.00002  mg/L, 
respectively.  A  10  times  MDL  multiplier 
predicts  that  the  PQL  may  be  around 
0.0003  to  0.0002  mg/L.  The  Agency 
used  the  average  of  these  two  values 
(0.00025  mg/L)  as  a  threshold  (i.e., 
possible  PQL)  in  the  occurrence  analysis 
discussed  in  this  section. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for 


dichloromethane  (and  therefore  the 
MCL)  could  possibly  be  lower  if  EPA 
had  more  definitive  data  to  recalculate 
the  PQL,  EPA  considered  whether 
treatment  feasibility  is  likely  to  pose  any 
limitations  (USEPA,  2002k).  The  current 
BAT  for  dichloromethane  is  PTA.  EPA 
believes  this  BAT  is  still  practical  and 
would  not  pose  any  limitations  for 
dichloromethane  at  a  possibly  lower 
MCL. 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify  any  dichloromethane- 
specific  issues  (USEPA,  2002e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
dichloromethane  to  determine  whether 
changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
the  PQL  were  recalculated  (USEPA, 
2002g;  USEPA,  2002h).  Table  V-7 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0.005  mg/L)  and  the 
possible  PQL/MCL  based  on  the 
analytical  feasibility  analysis  (0.00025 
mg/L). 

BILUNG  CODE  6560-50-P 
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Table  V-7:  Dichloromethane  Occurrence' 

Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Systems  with 

Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)^  ' 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)' 

Current  MCL    0  005 

21.530 

3                  (1-6) 

0  01 31%         (0  0(t465°'o-0  02''<^%j 

Possible 
PQL'MCL^    """"^^ 

21.530 

1.067              (9"7.i.i5-') 

4  96%                   (4  54-0- 5  ?"%> 

Population  Served  by  Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population  Served  by 
Systems  >  Threshold 
(credible  intervals)* ' 

Estimated  %  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)^ 

Current  MCL    0  005 

110.146.100 

131.200            (200-:"5.?00) 

0  119°o            (0U00159°o-  0:50°oi 

Possible    0  0(^025 
PQbMCL'    °°^°" 

110.146.100 

10.350.400     (9.383.400-  11,642.400) 

9  40%                   i8  52%-  10  6%) 

Notes 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  b>  those  ?>  stems)  with  estimated 

mean  concentrations  above  the  specified  threshold 

•  All  percentages  are  shown  to  three  significant  figures.  All  system  values  are  rounded  to  the  nearest  w^ole  system    All  population 

values  are  rounded  to  the  nearest  hundred 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Fmdmgs  Report  for  the  Six-Year  Regulatory  Review"  (USEPA.  2002g) 

'  The  "possible  PQL'MCL"  is  the  possibly  lower  PQL/MCL  as  estimated  by  the  analytical  feasibilitv  analysis. 

'  This  value  does  not  necessarily  reflect  the  number  of  systems  out  of  compliance  with  the  current  MCL.  because  these  data  were 

collected  over  the  1993  to  1997  time  period,  and  because  the  value  represents  the  estimated  mean  value  over  that  time  period,  not  the 

running  quarterly  average  on  which  compliance  is  based. 

BILLING  CODE  6560-50-0 

The  results  of  the  detailed  occurrence 
and  exposure  analysis  indicate  that  less 
than  5  percent  of  the  21,530  systems 
sampled  in  the  16  cross-section  States 
and  slightly  more  than  9  percent  of  the 
population  served  by  those  systems, 
might  be  affected  if  EPA  were  to  gather 
information  to  recalculate  the  PQL  (to  a 
lower  PQL  of  around  0.00025  mg/L)  and 
revise  the  MCL  accordingly. 

c.  Preliminary  Decision.  EPA  does  not 
believe  it  is  appropriate  to  revise  the 
NPDWR  for  dichloromethane  at  this 
time  because  the  data  indicating  the 
possibility  of  a  PQL/MCL  revision  are 
not  sufficient  to  support  a  regulatory- 
revision  at  this  time.  However,  EPA 
believes  there  may  be  an  opportunity  for 
improvement  in  the  level  of  public 
health  protection  if  the  Agency  had 
sufficient  data  to  recalculate  the  PQL. 
The  Agency  therefore  solicits  comment 
on  whether  to  gather  better  data  on 
which  to  recalculate  the  PQL.  Any  such 
effort  is  unlikely  to  be  completed  in 


time  to  inform  the  revise/not  revise 
decision  for  the  final  notice  but  may 
provide  new  information  for 
consideration  during  the  next  six-year 
review  cycle. 

27.  1,2-DichIoropropane 

a.  Background.  EPA  published  the 
current  NPDWR  for  1,2-dichloropropane 
on  January  30,  1991  (56  FR  3526 
(USEPA,  19913)).  The  NPDWR 
established  an  MCLG  of  zero  based  on 

a  cancer  classification  of  B2.  probable 
human  carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.005  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  EPA  has  not 
identified  any  new  information  that 
indicates  that  it  is  appropriate  to  revise 
the  cancer  classification  for  1.2- 
dichloropropane  at  this  time  (USEPA. 
20021).  Because  the  MCLG  remains  at 
zero,  the  Agency  believes  that  a  further 
review  of  the  health  effects  of  1 ,2- 
dichloropropane  is  not  warranted  at  this 
time. 


The  current  MCL  for  1 .2- 
dichloropropane  is  based  on  a  PQL  of 
0.005  mg/L.  As  a  part  of  the  Six-Year 
Review,  EPA  analyzed  more  recent  \VS 
data  to  determine  if  it  might  be  possible 
to  recalculate  the  PQL  (USEPA.  2002d). 
In  addition,  the  Agency  evaluated 
whether  more  sensitive  analytical 
methods  have  been  approved  and  put 
into  use  by  a  wide  number  of 
laboratories  The  results  of  these 
analyses  indicate  that  some 
improvement  in  analytical  feasibility 
might  exist.  Evaluation  nf  the  WS  data 
shows  that  EPA  Regionai  and  State 
laboratories  exhibit  greater  than  95 
percent  laboratory  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.005  mg/L.  Because  most  of  the 
laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  1.2-dichloropropane. 
While  this  information  is  indicative  of 


19066 


Federal  Register /Vol.  67,  No.  74  /  Wednesday,  April  17,  2002  /  Proposed  Rules 


a  possibly  lower  PQL,  the  WS  data  are 
insufficient  at  this  time  to  actually 
recalculate  what  the  lower  PQL  for  1 .2- 
dichloropropane  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  VVS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  1,2- 
dichloropropane  in  the  more  recent  VVS 
studies,  laboratories  predominantly 
used  EPA  Methods  524.2  (GC/MS)  and 
502.2  (Purge  and  Trap  Gas 
Chromatography),  which  have  MDLs  of 
0.00004  mg/L  and  0.00003  mg/L, 
respectively.  A  10  times  MDL  multiplier 
predicts  that  the  PQL  may  be  around 
0.0004  to  0.0003  mg/L.  EPA  used  the 
0.0Q04  mg/L  value  as  a  threshold  in  the 


occurrence  analysis  discussed  in  this 
section. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for  1,2- 
dichloropropane  (and  therefore  the 
MCL)  could  possibly  be  lower  if  EPA 
had  more  definitive  data  to  recalculate 
the  PQL,  EPA  considered  whether 
treatment  feasibility  is  likely  to  pose  any 
limitations  (USEPA,  2002k).  The  current 
BATs  for  1,2-dichloropropane  are  GAG 
and  PTA.  Small  system  compliance 
technologies  for  1,2-dichloropropane 
include  GAG,  PTA,  and  several  other 
aeration  technologies.  EPA  believes  that 
these  BATs  are  still  practical  and  would 
not  pose  any  limitations  for  1,2- 
dichloropropane  at  a  possibly  lower 
MCL. 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 


did  not  identify  any  issues  that  are 
specific  to  1,2-dichloropropane  (USEPA, 
2002e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
1,2-dichloropropane  to  determine 
whether  changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
the  PQL  were  recalculated  (USEPA, 
2002g;  USEPA,  2002h).  Table  V-8 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analysis  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0.005  mg/L)  and  the 
possible  PQL/MCL  based  on  the 
analytical  feasibility  analysis  (0.0004 
mg/L). 

BILLING  CODE  6S60-50-P 


Table  V-8:  1^-Dichloropropane  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)*' 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)* 

Current  MCL    0  005 

21.988 

1                (0-2) 

0.00358%        (0.000%  -  0  009 1 0%) 

Possible 

21,988 

11                (7-16) 

0.0506%         (0.031 8%  -  0.0728%) 

Population  Served  by  Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)" 

Estimated  %  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)* 

Current  MCL    0.005 

1UJ.450.I00 

39.500           (0-  142.000) 

0.0358%            (0.000%  -  0. 1 29%) 

Possible    r.fsf.f.. 

i  10.450.100 

165.700      (145,000-197.400) 

0.150%              (0.131%- 0.179%) 

Notes 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

•  All  percentages  are  shown  to  three  significant  figures.  All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 
values  are  rounded  to  the  nearest  hundred. 

'  "Credible  intenals"  are  generated  to  quantity  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 
occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 
Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Review"  (USEPA,  2002g). 
'  The  "possible  PQL'MCL"  is  the  possibK  lower  PQUMCL  as  estimated  by  the  analytical  feasibility  analysis. 

*  This  value  does  not  necessariK  reflect  the  number  of  systems  out  of  compliance  with  the  current  MCL,  because  these  data  were 
collected  over  the  I9')3  to  1997  time  penod.  and  because  the  value  represents  the  estimated  mean  value  over  that  time  period,  not  the 
running  quarterly  average  on  which  compliance  is  based 

BILUNG  CODE  S560-SO-C 

The  results  of  the  detailed  occurrence 
and  exposure  analysis  indicate  that  less 


than  0.05  percent  of  the  21,988  systems 
sampled  in  the  16  cross-section  States 
and  approximately  0.1  percent  of  the 


population  served  by  those  systems, 
might  be  affected  if  EPA  were  to  gather 
the  information  to  recalculate  the  PQL 
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(to  a  lower  PQL  of  around  0.0004  mg/ 
L)  and  revise  the  MCL  accordingly. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  possibly  lower  PQL 
(and  therefore  a  possibly  lower  MCL). 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  1.2-dichloropropanp  is 
appropriate  at  this  time.  The  Agency 
does  not  have  sufficient  data  at  this  time 
on  which  to  base  a  PQL  recalculation 
and  hence  an  MCL  revision.  In  addition, 
because  the  occurrence  of  1 ,2- 
dichloropropane  appears  to  be  minimal 
between  the  current  MCL  and  any  likely 
PQL/MCL  revision,  the  Agency  believes 
that  any  potential  revisions  to  the  1,2- 
dichloropropane  NPDWR  are  unlikely  to 
significantly  improve  the  level  of  public 
health  protection. 

28.  Di{2-ethylhexyl)adipate  (DEHA) 

a.  Background.  EPA  published  the 
NPDWR  for  DEHA  on  lulv  17,  1992  (57 
FR  31776  (USEPA,  1992)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of  0.4 
mg/L.  The  Agency  developed  the  MCLG 
based  on  an  RfD  of  0.6  mg/kg/day  and 

a  cancer  classification  of  C,  possible 
human  carcinogen. 

b.  Technical  Reviews.  The  Agency  has 
identified  data  that  indicate  it  may  be 
appropriate  to  update  the  risk 
assessment  for  DEHA  (USEPA,  20021). 
The  literature  search  on  reproductive 
and  developmental  toxicity  identified 
differences  in  the  evaluation  of  the 
critical  study  on  which  the  MCLG  is 
based.  Therefore,  EPA  believes  it  is 
appropriate  to  update  the  risk 
assessment  and  evaluate  relevant  new 
studies  that  have  become  available  on 
the  toxicity  of  DEHA  and  its  metabolites 
including  its  potential  developmental 
and  reproductive  toxicity.  In  light  of 
this  information,  EPA  has  initiated  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  DEHA  and 
has  already  solicited  scientific 
information  from  the  public  for 
consideration  (67  FR  1212,  January  9, 
2002  (USEPA,  2002a)).  Because  the  new 
assessment  is  not  expected  to  be 
completed  until  the  2003  or  2004  time 
frame,  EPA  does  not  believe  it  is 
appropriate  to  revise  the  MCLG  at  this 
time. 

The  current  MCL  is  not  limited  by  the 
analytical  or  treatment  feasibility. 
Review  of  these  capabilities  is  not 
necessar>'  since  no  changes  to  the  MCL 
are  warranted  at  this  time.  The  results 
of  EPA's  review  of  possible  "other 
regulatory  revisions"  did  not  identify 
any  issues  that  are  specific  to  DEHA 
(USEPA,  2002e).  Because  none  of  these 
analyses  indicate  a  change  to  the  DEHA 
regulation,  it  is  not  necessary  to  conduct 


a  detailed  occurrence  and  exposure 
analysis. 

c.  Preliminan,'  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  DEHA  is  appropriate  at  this 
time.  A  reassessment  of  the  health  risks 
has  been  initiated  and  the  Agency  does 
not  believe  it  is  appropriate  to  revise  the 
NPDWR  while  that  effort  is  in  process. 

29.  Di(2-ethylhexyl)phthalate  (DEHP) 

a.  Background.  EPA  published  the 
current  NPDWR  for  DEHP  on  |ulv  17, 
1992  (57  FR  31776  (USEPA,  1992)).  The 
NPDWR  established  an  MCLG  of  zero 
based  on  a  cancer  classification  of  B2, 
probable  human  carcinogen,  and  an 
MCL  of  0.006  based  on  analytical 
feasibilitv. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  DEHP 
Many  studies  on  DEHP  and  its 
metabolites  have  become  available  over 
the  past  decade  and  are  being  evaluated 
as  part  of  the  Agency's  ongoing 
assessment.  The  new  assessment  will 
evaluate  cancer  and  noncancer 
endpoints.  including  potential 
developmental  and  reproductive 
endpoints.  EPA  expects  the  new  risk 
assessment  to  be  completed  in  the  2002 
or  2003  time  frame  (USEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  DEHP  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
DEHP  is  ongoing. 

30.  Dinoseb 

a.  Background.  EPA  published  the 
current  NPDWR  for  dinoseb  on  lulv  17, 
1992  (57  FR  31776  (USEPA,  1992))'.  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.007  mg/L.  The  Agency 
developed  the  MCLG  based  on  an  RfD 
of  0.001  mg/kg/day  and  a  cancer 
classification  of  D,  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  dinoseb  since  the  NPDWR  was 
published.  Therefore,  as  part  of  the  Six- 
Year  Review  process,  EPA  conducted  a 
literature  search  for  relevant  data  on  the 

'  toxicology  of  dinoseb,  including  its 
potential  developmental  and 
reproductive  toxicity.  The  literature 
search  did  not  identify'  any  studies  that 
warrant  a  review  of  the  RfD  or  the 
cancer  classification  (USEPA,  20021). 
A  review  of  analytical  or  treatment 
feasibility  is  not  necessarv'  for  dinoseb 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time,  and  the  current 
MCL  is  set  at  the  MCLG.  In  addition,  the 
results  of  EPA's  review  of  possible 
"other  regulatory  revisions"  did  not 


identifx'  anv  dinoseb-specific  issues 
(USEPA,  2602e).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  dinoseb  NPDWR.  the 
Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis 

c.  Preliminan,'  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  dinoseb  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

31.  Diquat 

a.  Background  EPA  published  the 
current  NPDWR  for  diquat  on  lulv  17, 
1992  (57  FR  31776  (USEPA,  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.02  mg/L.  The  Agency 
developed  the  MCLG  based  on  an  RfD 
of  0.002  mg/kg/day  and  a  cancer 
classification  of  D.  not  classifiable  as  to 
human  carcinogenicity 

b.  Technical  Reviews  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  from  exposure  to  diquat.  The 
revised  risk  assessment  will  consider 
relevant  studies  that  have  become 
available  on  the  toxicity  of  diquat, 
including  its  potential  developmental 
and  reproductive  toxicity  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  time  frame 
(USEPA,  20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  diquat  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
diquat  is  ongoing. 

32.  Endothall 

a.  Background  EPA  published  the 
current  NPDWR  for  endothall  on  July 
17,  1992  (57  FR  31776  (USEPA.  1992)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.1  mg/L.  The  Agency 
developed  the  MCLG  based  on  an  RfD 
of  0.02  mg/kg/day  and  a  cancer 
classification  of  D,  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
endothall.  The  revised  risk  assessment 
will  consider  relevant  studies  on  the 
toxicity  of  endothall  including  its 
potential  developmental  and 
reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2003  or  2004  time 
frame  (USEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  endothall  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
endothall  is  ongoing. 
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33.  Endrin 

a.  Background.  EPA  published  the 
current  NPDWR  for  endrin  on  luly  17, 
1992  (57  FR  31776  (USEPA.  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.002  mg/L.  The  Agency 
developed  the  MCLG  based  on  an  RfD 
of  0.0003  mg/kg/day  and  a  cancer 
classification  of  D,  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  endrin  since  the  NPDWR  was 
published;  however.  ATSDR  completed 
a  toxicological  profile  for  endrin  in  1996 
(ATSDR,  1996b).  This  review  did  not 
find  data  that  would  warrant  a  review 
of  the  RiD  or  cancer  classification.  As 
part  of  the  Six- Year  Review  process, 
EPA  conducted  a  literature  search  for 
relevant  data  on  the  toxicology  of 
endrin,  including  its  potential 
developmental  and  reproductive 
toxicity.  The  literature  search  did  not 
identify  any  studies  that  warrant  a 
review  of  the  RfD  or  the  cancer 
classification  (USEPA.  2002i). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for  endrin 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time  and  the  current 
MCL  is  set  at  the  MCLG.  In  addition,  the 
results  of  EPA's  review  of  possible 
"other  regulatory  revisions"  did  not 
identify  any  endrin-specific  issues 
(USEPA.  2002e).  Since  EPA  did  not 
identify'  a  health  or  technology  basis  for 
revising  the  endrin  NPDWR,  the  Agency 
did  not  conduct  a  detailed  occurrence 
and  exposure  analysis.  (Note:  Endrin 
uses  were  canceled  in  1986  except  for 
use  on  bird  perches,  which  was 
canceled  in  1991  (USDA.  1998)). 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  endrin  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

34.  Epichlorohydrin 

a.  Background.  EPA  published  the 
current  NPDWR  for  epichlorohydrin  on 
lanuarv  30.  1991  (56  FR  3526  (USEPA, 
1991a)').  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  B2,  probable  human 
carcinogen.  The  NPDWR  imposes  a  TT 
requirement  that  limits  the  allowable 
level  of  epichlorohydrin  monomer  in 
the  polymer  that  is  added  to  drinking 
water  as  a  flocculent-to  remove 
particulates.  Each  water  system  is 
required  to  certify,  in  writing,  to  the 
State  (using  third-party  or 
manufacturer's  certification)  that  the 
combination  (or  product)  of  dose  and 
monomer  level  does  not  exceed  the 


following  level:  0.01  percent  residual 
epichlorohydrin  monomer  in  polymer 
products  used  during  water  treatment 
and  dosed  at  20  ppm. 

b.  Technical  Reviews.  EPA  has  not 
identified  any  new  information  that 
indicate  that  it  is  appropriate  to  revise 
the  cancer  classification  for 
epichlorohydrin  at  this  time.  Because 
the  MCLG  remains  at  zero,  the  Agency 
believes  that  a  further  review  of  the 
health  effects  of  epichlorohydrin  is  not 
warranted  at  this  time  (USEPA,  20021). 

There  are  no  standardized  methods 
available  for  epichlorohydrin  at  low 
levels  in  drinking  water  (56  FR  3526  at 
3558.  July  1.  1991  (USEPA.  1991a)). 
Therefore,  no  analysis  of  analytical 
feasibility  is  appropriate  for  this 
contaminant.  EPA  has  no  new 
information  that  indicates  it  is 
appropriate  to  revise  the  TT 
requirement  for  epichlorohydrin  at  this 
time  (USEPA,  2002k).  The  results  of 
EPA's  review  of  possible  "other 
regulatory  revisions"  did  not  identify 
anv  issues  which  are  specific  to 
epichlorohydrin  (USEPA.  2002e}.  Since 
EPA  did  not  identify  a  health  or 
technology  basis  for  revising  the 
epichlorohydrin  NPDWR.  the  Agency 
did  not  conduct  a  detailed  occurrence 
and  exposure  analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  epichlorohydrin 
remains  appropriate  and  thus,  it  is  not 
subject  to  revision  at  this  time. 

35.  Ethylbenzene 

a.  Background.  EPA  published  the 
current  NPDWR  for  ethvlbenzene  on 
January  30,  1991  (56  FR  3526  (USEPA. 
1991a)').  The  NPDWR  established  an 
MCLG  and  an  MCL  of  0.7  mg/L.  The 
Agency  developed  the  MCLG  based  on 
an  RfD  of  0.1  mg/kg/day  and  a  cancer 
classification  of  D,  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
ethylbenzene.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  ethylbenzene,  including 
its  potential  developmental  and 
reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  ethylbenzene  is  appropriate 
at  this  time  because  a  reassessment  of 
the  health  risks  resulting  from  exposure 
to  ethylbenzene  is  ongoing. 


36.  Ethylene  Dibromide  (EDB;  1,2- 
Dibromoethane) 

a.  Background.  EPA  published  the 
current  NPDWR  for  EDB  on  January  30. 
1991  (56  FR  3526  (USEPA,  1991a)}.  The 
NPDWR  established  an  MCLG  of  zero 
based  on  a  cancer  classification  of  B2, 
probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
0.00005  mg/L  based  on  analytical 
feasibility. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  EDB. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of  EDB, 
including  its  developmental  and 
reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  EDB  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
EDB  is  ongoing. 

37.  Fluoride 

a.  Background.  EPA  published  the 
current  NPDWR  for  fluoride  on  April  2, 
1986  (51  FR  11396  (USEPA,  1986a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  4.0  mg/L.  The  MCLG  was 
developed  from  a  lowest  effect  level  for 
crippling  skeletal  fluorosis  of  20  mg/day 
with  continuous  exposures  over  a  20- 
year  or  longer  period.  The  LOAEL  was 
divided  by  an  uncertainty  factor  of  2.5 
and  a  drinking  water  intake  of  2  liters/ 
day  (L/day)  to  obtain  the  MCLG. 
Drinking  water  was  considered  to  be  the 
only  source  of  exposure  for  the 
calculation.  At  the  same  time,  EPA 
published  a  secondary  maximum 
contaminant  level  (SMCL)  for  fluoride 
of  2.0  mg/L  to  protect  against  dental 
fluorosis,  which  is  considered  to  be  an 
adverse  cosmetic  effect.  PWSs 
exceeding  the  fluoride  SMCL  must 
provide  public  notification  to  their 
customers. 

Fluoride  is  unique  as  a  drinking  water 
contaminant  because  of  its  beneficial 
effects  at  low  level  exposures,  and 
because  it  is  voluntarily  added  to  some 
drinking  water  systems  as  a  public 
health  measure  for  reducing  the 
incidence  of  cavities  among  the  treated 
population.  The  amount  of  fluoride 
added  to  drinking  water  for  fluoridation 
ranges  from  0.7  to  1.2  mg/L,  depending 
on  ambient  air  temperatures.  The 
decision  to  fluoridate  a  water  supply  is 
made  by  the  State  or  local  municipality, 
and  is  not  mandated  by  EPA  or  any 
other  Federal  entity. 
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b.  Technical  Reviews.  In  1997.  NAS 
established  Dietary  Reference  Intakes 
(DRI)  for  fluoride  as  a  nutrient.  As  a 
component  of  the  DRI,  NAS  established 
age  and  gender  specific  tolerable  upper 
intake  levels  (UL)  to  reflect  the  highest 
average  daily  nutrient  intake  level  likely 
to  pose  no  risk  of  adverse  effects  to 
almost  all  individuals  in  the  general 
population.  As  intake  increases  above 
the  UL.  the  potential  risk  of  adverse 
effects  increases.  The  NAS  set  the  UL 
for  fluoride  at  0.10  mg/kg/day  for 
infants,  toddlers,  and  children  through 
eight  years  of  age,  to  protect  them  from 
moderate  enamel  fluorosis  (NAS,  1997). 
A  UL  of  10  mg/day  was  established  for 
adults  and  for  children  older  than  eight 
years,  based  on  protection  against 
skeletal  fluorosis.  The  NAS  UL 
evaluation  of  fluoride  does  not  have  an 
effect  on  the  MCLG/MCL  because  a  2 
liter  drinking  water  intake  of  4  mg/L 
equals  8mg/day  for  adults,  which  is  less 
than  10  mg/day  and  allows  for  fluoride 
in  food  and  dental  products. 

In  addition,  the  NAS  established  age 
and  gender  specific  Adequate  Intake 
(AI)  values  for  fluoride.  AI  values  are  set 
when  the  data  do  not  permit 
determination  of  the  more  precise  and 
better  known  Recommended  Dietary 
Allowance  (RDA).  The  NAS  (1997)  AI 
for  infants,  0  through  6  months,  is  0.01 
mg/day  and  for  infants,  7  through  12 
months,  is  0.5  mg/day.  Values  for 
children  range  from  0.7  mg/day  to  3  mg/ 
day  increasing  with  age.  For  adults,  the 
NAS  (1997)  AI  is  3  mg/day  for  females, 
and  4  mg/day  for  males. 

There  are  new  studies  regarding  the 
effects  of  fluoride  on  bone  that  have 
been  published  since  EPA  established 
the  MCLG/MCL.  EPA  believes  that  it  is 
important  to  review  these  new  data, 
since  effects  on  bone  are  the  basis  of  the 
present  MCLG  and  MCL.  The  Agency 
has  conducted  a  literature  search  to 
identify  reports  of  the  clinical  and 
epidemiological  data  on  fluoride  and 
the  skeletal  system.  The  results  of  that 
search  indicate  that  a  review  of  the  new 
data  is  justified  as  part  of  the  regulators- 
review  process.  EPA  plans  to  request 
NAS  to  conduct  a  review  of  these  data. 
In  light  of  this  planned  assessment.  EPA 
does  not  believe  it  is  appropriate  to 
revise  the  MCLG  at  this  time. 

As  part  of  the  continuing  review  of 
the  new  toxicological  data  for  fluoride. 
EPA  also  intends  to  examine  the  RSC 
used  in  the  1986  regulation.  At  that 
time,  a  100  percent  RSC  was  applied  in 
setting  the  regulation.  The  increased  use 
of  fluoride  in  dental  products,  the 
tendency  for  children  to  swallow  these 
dental  products,  and  the  potential  for 
increased  exposure  from  foods  support 


a  re-evaluation  of  the  RSC  as  a 
component  of  the  fluoride  review. 

As  a  part  of  the  review  of  possible 
"other  regulatory  revisions."  EPA 
identified  one  issue  pertaining  to  the 
public  notification  requirement 
associated  with  exceedance  of  the  SMCL 
and  the  timing  of  the  notification. 
Currently,  PWSs  that  exceed  the  SMCL 
of  2.0  mg/L  are  required  to  notify  their 
customers  within  12  months  of  the 
exceedance.  Concern  has  been 
expressed  that  this  requirement  is  not 
sufficiently  timely  since  dental  fluorosis 
occurs  as  a  result  of  exposure  to  high 
levels  of  fluoride  while  the  tooth  enamel 
is  being  laid  down.  Waiting  12  months 
to  provide  public  notification  may  result 
in  young  children  being  exposed  to  high 
levels  of  fluoride  during  the  time  at 
which  they  are  most  vulnerable.  The 
Agency  will  consider  any  such 
revisions,  if  they  are  still  appropriate, 
once  the  results  of  the  NAS  evaluation 
are  available. 

c.  Preliminary  Decision.  EPA  is 
continuing  its  analyses  of  relevant 
studies  that  have  been  published  since 
1986  regarding  the  adverse  effects  of 
fluoride  on  the  skeletal  system  to 
determine  if  these  data  support 
consideration  of  whether  to  revise  the 
current  MCLG.  As  a  part  of  this  effort, 
the  Agency  plans  to  request  that  NAS 
update  the  fluoride  health  risk 
assessment  and  review  the  RSC 
assumptions.  The  Agency  therefore 
believes  it  is  not  appropriate  to  revise 
the  NPDWR  for  fluoride  at  this  time. 
When  the  results  of  the  NAS  assessment 
are  available,  and  if  they  support 
consideration  of  whether  a  revision  to 
the  MCLG  and/or  MCL  may  be 
appropriate,  EPA  will  revisit  this  "not 
revise"  decision. 

38.  Glyphosate 

a.  Background.  EPA  published  the 
current  NPDWR  for  glvphosate  on  Julv 
17.  1992  (57  FR  31776  (USEPA.  1992)"). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.7  mg/L.  The  Agency 
developed  the  MCLG  based  on  an  RfD 
of  0.1  mg/kg/day  and  a  cancer 
classification  of  D.  not  classifiable  as  to 
human  carcinogenicity'. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
glyphosate.  The  revised  risk  assessment 
will  consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
glyphosate  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new- 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
20021). 


c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  glyphosate  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
glyphosate  is  ongoing 

39.  Heptachlor 

a.  Background.  EPA  published  the 
current  NPDWR  for  heptachlor  on 
lanuar\-  30.  1991  (56  FR  3526  (USEPA, 
1991a)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  B2.  probable  human 
carcinogen  The  NPDWR  also 
established  an  MCL  of  0.0004  mg/L 
based  on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  heptachlor  since  the  NPDWR  was 
published;  however.  ATSDR  completed 
a  toxicological  profile  for  heptachlor  in 
1993  (ATSDR,  1993).  This  assessment 
and  other  recent  information  do  not 
warrant  a  review  of  the  cancer 
classification  because  there  are 
inadequate  data  to  support  a  nonlinear 
dose-response  relationship  (USEPA. 
2002i).  Accordingly,  the  MCLG  remains 
at  zero  and  the  .Agency  believes  that  a 
further  review  of  the  health  effects  of 
heptachlor  is  not  warranted  at  this  time. 

The  current  MCL  for  heptachlor  is 
based  on  a  PQL  of  0.0004  mg/L.  As  a 
part  of  the  Six- Year  Review .  EPA 
analyzed  more  recent  WS  data  to 
determine  if  it  might  be  possible  to 
recalculate  the  PQL  (USEPA.  2002d],  In 
addition,  the  Agency  evaluated  whether 
more  sensitive  analytical  methods  have 
been  approved  and  put  into  use  by  a 
wide  number  of  laboratories.  The  results 
of  these  analyses  indicate  that  some 
improvement  in  anah-tical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 
laboratories  exhibit  greater  than  90 
percent  laboratorv-  passing  rates  at 
concentrations  around  the  current  PQL 
of  0,0004  mg/L.  Because  most  of  the 
laborator\-  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  low-er  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  heptachlor  While 
this  information  is  indicative  of  a 
possiblv  lower  PQL.  the  WS  data  are 
insufficient  at  this  time  to  actually 
recalculate  what  the  lower  PQL  for 
heptachlor  might  be. 

Using  information  about  the 
anahtical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier.  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  heptachlor 
in  the  more  recent  WS  studies. 
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laboratories  predominantly  used  EPA 
Methods  508  (GC/MS),  505  (GC 
microextraction),  and  525.2  (Purge  and 
Trap  GC),  which  have  MDLs  of 
0.0000015  mg/L.  0.000003  mg/L,  and 
0.00015  mg/L,  respectively.  A  10  times 
MDL  multiplier  predicts  PQLs  of 
0.000015  mg/L,  0.00003  mg/L,  and 
0.0015  mg/L.  EPA  chose  the 
intermediate  value,  rounded  up  to 
0.0001  mg/L,  and  used  this  value  as  a 
threshold  in  the  occurrence  analysis 
discussed  in  this  section. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for 
heptachlor  (and  therefore  the  MCL) 
could  possibly  be  lower  if  EPA  had 


more  definitive  data  to  recalculate  the 
PQL.  EPA  considered  whether  treatment 
feasibility  is  likely  to  pose  any 
limitations  (USEPA,  2002k).  the  current 
BAT  for  heptachlor  is  GAG.  Compliance 
technologies  for  small  systems  include 
GAG.  PAG,  and  POU  GAG.  Since 
heptachlor  is  a  moderately  adsorbed 
contaminant,  EPA  believes  that  the  BAT 
and  compliance  technologies  are  still 
practical  and  would  not  pose  any 
limitations  for  heptachlor  at  a  possibly 
lower  MCL. 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify  any  heptachlor-specific 
issues  (USEPA,  2002e). 


EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
heptachlor  to  determine  whether 
changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
the  PQL  were  recalculated  (USEPA, 
2002g;  USEPA,  2002h).  Table  V-9 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analyses  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0.0004  mg/L)  and  the 
possible  PQL/MGL  based  on  the 
analytical  feasibility  analysis  (0.0001 
mg/L). 

BILUNG  CODE  6560-SO-P 


Table  V-9:  Heptachlor  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross- Section 

States  -  Total 
Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)* 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)* 

Current  MCL    0.0004 

14.245 

0            (0-0) 

0.000%                    (0.000%  -  0.000%) 

Possible 
PQL/MCL'    """"' 

14.245 

0            (0-0) 

0.0000140%             (0.000%  -  0.000%) 

Population  Served  by  Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)' 

Estimated  %  Population  Served 

by  Systems  >  Threshold 

(credible  intervals)* 

Current  MCL    0.0004 

96,563,400 

0            (0-0) 

0.000%                     (0.000%  -  0.000%) 

Possible    „„„„, 
POb^ICL^    °^°^' 

96.563,400 

0            (0-0) 

0.000000242%         (0.000%  -  0.000%) 

Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold 

^  All  percentages  are  shown  to  three  significant  figures    All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 

values  are  rounded  to  the  nearest  hundred 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Review"  (USEPA,  2002g). 

'  The  "possible  PQUMCL"  is  the  possibly  lower  PQL'MCL  as  estimated  by  the  analytical  feasibility  analysis. 

BILUNG  CODE  6560-50-C 

Based  on  the  detailed  occurrence  and 
exposure  analysis,  heptachlor  is 
unlikely  to  occur  at  the  current  MCL  or 
any  potential  MCL  revision  for  the 
States  used  in  the  cross-section.  Since 
all  heptachlor  uses  were  canceled  in  the 
United  States  in  1988  (except  for  fire  ant 
use),  and  since  it  is  subject  to  the  United 
Nations  Prior  Informed  Consent 


procedure  (USEPA,  2002g;  USEPA, 
2002h),  EPA  expects  the  occurrence  of 
heptachlor  in  PWSs  to  be  rare. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  slightly  lower  PQL 
(and  therefore  a  possibly  lower  MCL), 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  heptachlor  is  appropriate  at 
this  time.  The  Agency  does  not  have 


sufficient  data  at  this  time  on  which  to 
base  a  PQL  recalculation  and  hence  an 
MCL  revision.  Also,  the  Agency  believes 
that  any  change  in  the  PQL  would  be 
minimal  and  imlikely  to  significantly 
improve  the  level  of  public  health 
protection  because  heptachlor  appears 
to  occur  very  infrequently  at 
concentrations  at  or  below  the  current 
MCL. 
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40.  Heptachlor  Epoxide 

a.  Background.  EPA  published  the 
current  NPDWR  for  heptachlor  epoxide, 
a  degradate  of  heptachlor,  on  January 
30,  1991  (56  FR  3526  (USEPA,  1991a)). 
The  NPDWR  established  an  MCLG  of 
zero  based  on  a  cancer  classification  of 
B2,  probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
0.0002  mg/L  based  on  analytical 
feasibility. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  heptachlor  epoxide  since  the 
NPDWR  was  published;  however, 
ATSDR  completed  a  toxicological 
profile  for  heptachlor  epoxide  in  1993 
(ATSDR,  1993).  This  review  did  not  find 
data  that  would  warrant  a  review  of  the 
cancer  classification  because  there  are 
inadequate  data  to  support  a  nonlinear 
dose  response.  Accordingly,  the  MCLG 
remains  at  zero  and  the  Agency  believes 
that  a  further  review  of  the  health  effects 
of  heptachlor  epoxide  is  not  warranted 
at  this  time. 

The  current  MCL  for  heptachlor 
epoxide  is  based  on  a  PQL  of  0.0002  mg/ 
L.  As  a  part  of  the  Six- Year  Review,  EPA 
analyzed  more  recent  WS  data  to 
determine  if  it  might  be  possible  to 
recalculate  the  PQL  (USEPA.  2002d).  In 
addition,  the  Agency  evaluated  whether 
more  sensitive  analytical  methods  have 
been  approved  and  put  into  use  by  a 
wide  number  of  laboratories.  The  results 
of  these  analyses  indicate  that  a  slight 


improvement  in  analytical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 
laboratories  exhibit  greater  than  85 
percent  laboraton,'  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.0002  mg/L.  Because  most  of  the 
laboratory'  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  heptachlor  epoxide 
While  this  information  is  indicative  of 
a  possiblv  lower  PQL,  the  WS  data  are 
insufficient  at  this  time  to  actually 
recalculate  what  the  lower  PQL  for 
heptachlor  epoxide  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  heptachlor 
epoxide  in  the  more  recent  WS  studies, 
laboratories  predominantly  used  EPA 
Methods  505  (GC  microextraction),  508 
(GC/MS),  and  525,2  (Purge  and  Trap 
GC),  which  have  MDLs  of  0,000004  mg 
L,  0,0000059  mg/L.  and  0,00013  mg/L, 
respectively,  A  10  times  MDL  multiplier 
predicts  PQLs  of  0,00004  mg/L, 
0,000059  mg/L,  and  0,0013  mg/L.  EPA 
chose  the  intermediate  value,  rounded 
up  to  0,0001  mg/L,  and  used  this  value 
as  a  threshold  in  the  occurrence  analysis 
discussed  in  this  section. 


Since  the  analytical  feasibility 

analysis  indicates  that  the  PQL  for 
heptachlor  epoxide  (and  therefore  the 
.MCL)  could  possibly  be  lower  if  EP.^ 
had  more  definitive  data  to  recalculate 
the  PQL,  EP.\  considered  whether 
treatment  feasibility  is  likely  to  pose  any 
limitations  (I'SEPA,  2002kl.  The  current 
BAT  for  heptachlor  epoxide  is  G.^C 
Compliance  technologies  for  small 
systems  include  GAG,  PAC,  and  POU 
GAC.  EPA  believes  that  the  BAT  and 
compliance  technologies  would  not 
pose  any  limitations  for  heptachlor 
epoxide  at  a  possibly  lower  MCL 

The  results  of  EP.A.'s  review  of 
possible  "other  regulatory  re\'isions" 
did  not  identify  any  issues  that  are 
specific  to  heptachlor  epoxide  lL'SEP.\. 
2002el, 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
heptachlor  epoxide  to  determine 
whether  changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
the  PQL  were  recalculated  tUSEP.\, 
2002g:  USEPA,  2002hl  Table  V-10 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analyses  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0  0002  mg.  LI,  and  the 
possible  PQL/MCL  based  on  the 
analytical  feasibility  analysis  (0  0001 
mg  L). 

BILLING  CODE  6560-50-P 
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Table  V-10:  Heptachlor  Epoxide  Occurrence* 

Systems* 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)^ 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)* 

Current  MCL    0.0002 

14.133 

0             (0-0) 

0.000%                (0.000%  -  0.000%) 

Possible 
PQLVMCL*    """"' 

14,133 

0             (0-0) 

0.000%                (0.000%  -  0.000%) 

Population  Served  by  Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)* 

Estimated  %  Population  Served 

by  Systems  >  Threshold 

(credible  intervals)* 

Current  MCL    0.0002 

96.222.900 

0             (0-0) 

0.000%                (0.000%  -  0.000%) 

Possible 
PQLTMCL*    """"' 

96.222,900 

0             (0-0) 

0.000%                (0.000%  -  0.000%) 

Notes: 

'■  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  populaUon  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

-  All  percentages  are  shown  to  three  significant  figures.  All  system  values  are  rounded  to  the  nearest  vk^iole  system.  All  population 

values  are  rounded  to  the  nearest  hundred. 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Fmdings  Report  for  the  Six- Year  Regulatory  Review"  (USE? A,  2002g). 

*  The  "possible  PQL'MCL"  is  the  possibly  lower  PQL/MCL  as  estimated  by  the  analytical  feasibility  analysis. 

BILUNG  CODE  S560-50-C 

Based  on  detailed  occurrence  and 
exposure  analysis,  it  appears  that 
heptachlor  epoxide  is  unlikely  to  occur 
at  the  current  MCL  or  any  potential 
MCL  revision  for  the  States  used  in  the 
cross-section.  Since  the  parent  of 
heptachlor  epoxide  (i.e.,  heptachlor) 
was  canceled  for  use  (except  for  fire  ant 
use)  in  the  United  States  and  since  it  is 
subject  to  the  United  Nations  Prior 
Informed  Consent  procedure  (USEPA, 
2002g;  USEPA,  2002h),  EPA  expects  the 
occurrence  of  heptachlor  epoxide  in 
PWSs  to  be  rare. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  slightly  lower  PQL 
(and  therefore  a  possibly  lower  MCL). 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  heptachlor  epoxide  is 
appropriate  at  this  time.  The  Agency 
does  not  have  sufficient  data  at  this  time 
on  which  to  base  a  PQL  recalculation 
and  hence  an  MCL  revision.  Also,  the 
Agency  believes  that  any  change  in  the 
PQL  would  be  minimal  and  unlikely  to 
significantly  improve  the  level  of  public 
health  protection  because  heptachlor 
epoxide  appears  to  occur  infrequently  at 


concentrations  at  or  below  the  ciurent 
MCL. 

41.  Hexachlorobenzene 

a.  Background.  EPA  published  the 
current  NPDWR  for  hexachlorobenzene 
on  July  17.  1992  (57  FR  31776  (USEPA, 
1992))'.  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  32,  probable  human 
carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.001  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  hexachlorobenzene  since  the 
NPDWR  was  published;  however, 
ATSDR  completed  a  toxicological 
profile  for  hexachlorobenzene  in  1996 
(ATSDR.  1996c).  This  assessment  and 
other  recent  information  do  not  warrant 
a  review  of  the  cancer  classification 
because  there  are  inadequate  data  to 
support  a  nonlinear  dose-response 
relationship  (USEPA,  20021). 
Accordingly,  the  MCLG  remains  at  zero 
and  the  Agency  believes  that  a  further 
review  of  the  health  effects  of 
hexachlorobenzene  is  not  warranted  at 
this  time. 


The  current  MCL  for 
hexachlorobenzene  is  based  on  a  PQL  of 
0.001  mg/L.  As  a  part  of  the  Six- Year 
Review,  EPA  analyzed  more  recent  WS 
data  to  determine  if  it  might  be  possible 
to  recalculate  the  PQL  (USEPA,  2002d). 
In  addition,  the  Agency  evaluated 
whether  more  sensitive  analytical 
methods  have  been  approved  and  put 
into  use  by  a  wide  number  of 
laboratories.  The  results  of  these 
analyses  indicate  that  some 
improvement  in  analytical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 
laboratories  exhibit  greater  than  90 
percent  laboratory  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.001  mg/L.  Because  most  of  the 
laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  hexachlorobenzene. 
While  this  information  is  indicative  of 
a  possibly  lower  PQL,  the  WS  data  are 
insufficient  at  this  time  to  actually 
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recalculate  what  the  lower  PQL  for 
hexachlorobenzene  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier,  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of 
hexachlorobenzene  in  the  more  recent 
WS  studies,  laboratories  predominantly 
used  EPA  Methods  508  (GC/MS).  505  " 
(GC  microextraction).  and  525.2  (Purge 
and  Trap  GC),  wnich  haye  MDLs  of 
0.0000077  mg/L,  0.000002  mg/L  and 
0.000001  mg/L,  respectively.  A  10  times 
MDL  multiplier  predicts  PQLs  of 
0.000077  mg/L,  0.00002  mg/L.  and 
0.00001  mg/L.  EPA  chose  the  highest 
value,  rounded  up  to  0.0001  mg/L,  and 
then  used  this  value  as  a  threshold  in 


the  occurrence  analysis  discussed  in 
this  section. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for 
hexachlorobenzene  (and  therefore  the 
MCL)  could  possibly  be  lower  if  EPA 
had  more  definitive  data  to  recalculate 
the  PQL,  EPA  considered  whether 
treatment  feasibility  is  likelv  to  pose  anv 
limitations  (USEPA.  2002k)'.  The  current 
BAT  for  hexachlorobenzene  is  GAC, 
Compliance  technologies  for  small 
systems  include  GAC.  PAC.  and  POU 
GAC.  Since  hexachlorobenzene  is  a 
moderately  adsorbed  contaminant.  EPA 
believes  that  the  BAT  and  compliance 
technologies  are  still  practical  and 
would  not  pose  any  limitations  for 
hexachlorobenzene  at  a  possibly  lower 
MCL. 


The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify-  any  issues  that  are 
specific  to  hexachlorobenzene  (I'SEPA, 
2O02e) 

EPA  evpiuated  the  results  of  the 
occurrence  and  exposure  analyses  for 
hexachlorobenzene  to  determine 
whether  changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
the  PQL  were  recalculated  (L'SEPA, 
2002g;  USEPA,  2002h).  Table  V-11 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analyses  based 
on  the  IB-State  cross-section  for  the 
current  MCL  (0.001  mg/L)  and  the 
possible  PQL.  MCL  based  on  the 
analytical  feasibility  analysis  (0.0001 
mg  L). 

BILLING  CODE  6560-50-P 


Table  V-11:  Hexachlorobenzene  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Systems  with 

Data 

Estimated  U  Systems 

>  Threshold 
(credible  inter\als)^ 

Estimated  %  Systems 

>  Threshold 

(credible  intenals)' 

Current  MCL.  0.001 

14.011 

0                           (0-0) 

0(»00%               i0  000''o-0O00°o) 

Possible 
PQUTMCL'    °^°°' 

14.011 

1                          (0-2) 

0.00287%          (0.000%  -  0.0143%) 

Population  Served  by  Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population  Served 

by  Systems  >  Threshold 

(credible  internals)' 

Estimated  %  Population 

Ser\ed  by  Systems  >  Threshold 

(credible  intervals)' 

CunrentMCL    0.001 

94,035.300 

0                           (0-0) 

0  000%               (0  000% -0  000%) 

Possible 
PQL'MCL'    "°""' 

94,035,300 

16.600                   (0-84.300J 

0.0n6%             i0.000%  -  0  0896%) 

Notes 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  b\  those  s>  stems  i  with  estimated 

mean  concentrations  above  the  specified  threshold. 

*  All  percentages  are  shown  lo  three  significant  figures.  Ml  system  values  are  rounded  to  the  nearest  whole  svstem    .Al!  population 

values  are  rounded  to  the  nearest  hundred. 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Ba>esian  anal\sis  of  the 

occurrence  data.  For  ftjrther  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see    Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulator)  Review"  (USEPA.  2002gl 

'  The  "possible  PQL/MCL"  is  the  possibly  lower  PQL/MCL  as  estimated  by  the  analytical  feasihilit\  analysis 

BiLUNG  CODE  6560-so-c  hexachlorobenzene  is  unlikely  to  occur       MCL  revision  for  the  States  used  in  the 

The  detailed  occurrence  and  exposure     ^^  ^j^^  current  MCL  or  any  potential  cross-section  Since  hexachlorobenzene 

analysis  indicates  that 
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uses  were  canceled  in  the  United  States 
in  1984  and  since  it  is  subject  to  the 
United  Nations  Prior  Informed  Consent 
procedure  (USEPA,  2002g;  USEPA. 
2002h).  EPA  expects  the  occurrence  of 
hexachlorobenzene  in  PWSs  to  be  rare. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  possibly  lowe  PQL 
(and  therefore  a  possibly  lower  MCL), 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  hexachlorobenzene  is 
appropriate  at  this  time.  The  Agency 
does  not  have  sufficient  data  at  this  time 
on  which  to  base  a  PQL  recalculation 
and  hence  an  MCL  revision.  In  addition, 
because  the  occurrence  of 
hexachlorobenzene  appears  to  be 
minimal  between  the  current  MCL  and 
any  likely  PQL/MCL  revision,  the 
Agency  believes  that  any  potential 
revisions  to  the  hexachlorobenzene 
NPDWR  are  unlikely  to  significantly 
improve  the  level  of  public  health 
protection. 

42.  Hexachlorocyclopentadiene 

a.  Background.  EPA  published  the 
current  NPDWR  for 
hexachlorocyclopentadiene  on  July  17. 
1992  (57  FR'31776  (USEPA,  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.05  mg/L.  The  Agency  based 
the  MCLG  on  an  RfD  of  0.007  mg/kg/day 
and  a  cancer  classification  of  D,  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency 
updated  the  health  risk  assessment  for 
hexachlorocyclopentadiene  in  2001 
(USEPA,  20dlc).  The  revised  risk 
assessment  considered  relevant  studies 
that  were  available  to  the  Agency  on  the 
toxicity  of  hexachlorocyclopentadiene 
including  its  potential  developmental 
and  reproductive  toxicity.  According  to 
the  1986  EPA  Guidelines  for  Carcinogen 
Risk  Assessment  (51  FR  33992. 
September  24,  1986  (USEPA,  1986b)). 
evaluation  of  the  weight  of  evidence  for 
carcinogenicity  to  humans  indicates  that 
hexachlorocyclopentadiene  is  most 
appropriately  categorized  as  Group  E. 
evidence  of  noncarcinogenicity  to 
humans,  via  inhalation  exposure.  In 
accordance  with  EPA's  1996  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (61  FR  17960,  April  23. 
1996  (USEPA.  1996)), 
hexachlorocyclopentadiene  is  not  likely 
to  be  a  human  carcinogen  by  the 
inhalation  route.  The  potential  for 
carcinogenicity  by  the  oral  route  is 
unknown.  The  updated  risk  assessment 
changed  the  RfD  from  0.007  to  0.006 
mg/kg/day.  The  change  in  RfD  was  the 
result  of  a  change  in  the  procedure  used 
to  model  the  data  but  not  a  change  in 
the  underlying  toxicology.  The  RfD 
could  result  in  a  slight  change  to  the 


MCLG  and  MCL  but  that  change  would 
not  lead  to  any  significant  improvement 
in  public  health  protection. 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for 
hexachlorocyclopentadiene  because 
changes  to  the  MCLG  are  not  warranted 
at  this  time  and  the  current  MCL  is  set 
at  the  MCLG.  In  addition,  the  results  of 
EPA's  review  of  possible  "other 
regulatory  revisions"  did  not  identify 
any  hexachlorocyclopentadiene-specific 
issues  (USEPA.  2002e).  Since  EPA  did 
not  identify  a  health  or  technology  basis 
for  revising  the 

hexachlorocyclopentadiene  NPDWR. 
the  Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for 

hexachlorocyclopentadiene  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

43.  Lead 

a.  Background.  EPA  published  the 
current  NPDWR  for  lead  on  June  7. 1991 
(56  FR  26460  (USEPA.  1991b)).  The 
NPDWR  established  an  MCLG  of  zero 
and  a  lead  action  level  of  0.015  mg/L  at 
the  90th  percentile  of  taps  tested.  The 
MCLG  for  lead  is  based  on  three  factors: 
(1)  the  occurrence  of  a  variety  of  low 
level  health  effects  for  which  it  is 
currently  difficult  to  identify  clear 
threshold  exposure  levels  below  which 
there  are  no  risks  of  adverse  health 
effects:  (2)  the  Agency's  policy  goal  that 
drinking  water  should  contribute 
minimal  lead  to  total  lead  exposures 
because  a  substantial  portion  of  the 
sensitive  population  already  exceeds 
acceptable  blood  lead  levels;  and  (3)  the 
classification  of  lead  as  B2,  probable 
human  carcinogen. 

The  NPDWR  requires  water  systems 
to  monitor  for  lead  at  the  tap.  Water 
systems  must  optimize  corrosion 
control.  This  requires  water  systems 
serving  more  than  50,000  persons 
(except  those  with  extremely  low  levels 
of  lead  in  their  distribution  systems) 
and  those  smaller  size  systems  that 
exceed  the  lead  action  level  to  install 
corrosion  control  treatment  and  to 
monitor  for  specified  water  quality 
control  parameters.  The  NPDWR  also 
includes  other  TT  requirements  for 
those  systems  exceeding  the  lead  action 
level.  These  systems  must:  (1)  Monitor 
for  lead  in  source  water;  (2)  install 
source  water  treatment,  if  appropriate; 
(3)  conduct  public  education  for  as  long 
as  they  continue  to  exceed  the  action 
level;  and  (4)  replace  the  portion  of  lead 
service  line  in  the  distribution  system 
they  own,  if  they  continue  to  exceed  the 


action  level  after  installing  corrosion 
control  treatment  and/ or  source  water 
treatment.  EPA  published  revisions  to 
the  lead  NPDWR  on  January  12.  2000 
(65  FR  1950  (USEPA.  2000a)).  These 
revisions  made  changes  to  monitoring 
and  reporting  requirements,  public 
education,  and  the  lead  service  line 
replacement  requirements  but  did  not 
affect  the  lead  MCLG,  action  level,  or 
other  TT  requirements. 

b.  Technical  Reviews.  EPA  has  not 
identified  any  new  assessments  that 
indicate  that  it  is  appropriate  to  revise 
the  MCLG  for  lead  at  this  time  (USEPA, 
2002i).  Although  ATSDR  completed  a 
toxicological  profile  for  lead  in  1999 
(ATSDR.  1999).  the  review  did  not  find 
data  that  would  warrant  a  change  in  the 
MCLG  for  lead.  Because  the  MCLG 
remains  at  zero,  the  Agency  believes 
that  a  further  review  of  the  health  effects 
of  lead  is  not  warranted  at  this  time. 

EPA  identified  several  potential 
research  needs  which  may  be 
considered  in  the  context  of  an  overall 
drinking  water  research  strategy.  These 
research  needs  are  described  in  the 
"Water  Treatment  Technology 
Feasibility  Support  Document  of 
Chemical  Contaminants  in  Support  of 
EPA  Six-Year  Review  of  National 
Primary  Drinking  Water  Regulations  " 
(USEPA,  2002k). 

Some  stakeholders  have  suggested 
that  EPA  allow  alternatives  to  corrosion 
control  treatment  (e.g.,  monitoring  and 
flushing  at  non-transient,  non- 
community  water  systems  (NTNCWSs)) 
(USEPA,  2'002e).  EPA  considered  these 
alternatives  as  a  part  of  the  January  2000 
revisions  and  determined  that  it  was  not 
appropriate  to  make  such  revisions  to 
the  TT  requirements  for  lead  and  copper 
(65  FR  1950,  January  12,  2000  (USEPA, 
2000a)).  If  new  peer-reviewed  scientific 
information  becomes  available,  it  will 
be  considered. 

EPA  also  considered  several  potential 
revisions  to  requirements  pertaining  to 
the  monitoring  requirements  for  lead 
and  copper  in  drinking  water  based  on 
concerns  recently  expressed  by 
stakeholders  (USEPA.  2002e).  As  a  part 
of  the  Six- Year  Review  process.  EPA 
considered  issues  including;  (1)  Further 
reduction  of  the  monitoring 
requirements;  (2)  monitoring  for  lead 
and  copper  on  the  same  frequency  as 
other  inorganic  and  organic  chemicals; 
(3)  expanding  the  monitoring  waiver 
program  to  water  systems  that  have  not 
exceeded  one-half  the  lead  and  copper 
action  levels  for  three  monitoring 
rounds,  regardless  of  plumbing 
materials  used;  (4)  revising  the  protocol 
by  which  tap  water  sampling  sites  are 
identified;  and  (5)  allowing  fewer  than 
five  tap  water  samples  for  NTNCWSs 
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that  have  fewer  than  five  taps.  The 
Agency  addressed  all  of  these  issues  as 
a  part  of  the  lanuary  2000  revisions.  If 
new  peer-reviewed  scientific 
information  becomes  available,  it  will 
be  considered. 

The  current  action  level  and  TT 
requirements  are  not  limited  by 
analytical  feasibility,  therefore  review  of 
these  capabilities  is  not  needed.  Since 
none  of  the  analyses  indicate  a  change 
to  the  lead  regulation  at  this  time,  the 
Agency  did  not  conduct  detailed 
occurrence  and  exposure  analyses. 

c.  Preliminary  Decision.  EPA  does  not 
believe  a  revision  to  the  NPDVVR  for 
lead  is  appropriate  because  the  Agency 
is  not  aware  of  any  new  data/ 
information  that  provides  sufficient 
basis  for  revising  the  regulatory 
requirements  at  this  time.  However,  the 
Agency  has  identified  several 
technology-related  issues  that  could 
benefit  from  further  research.  These 
research  needs  will  be  considered  as  a 
part  of  an  overall  drinking  water 
research  strategy.  As  more  research  in 
this  area  becomes  available,  the  Agency 
will  consider  the  results  as  a  part  of  the 
review  of  the  lead  NPDWR  during  future 
review  cycles. 

44.  Lindane  (y-Hexachlorocyclohexane) 

a.  Background.  EPA  published  the 
current  NPDWR  for  lindane  on  January 
30.  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.0002  mg/L.  The  Agency 
based  the  MCLG  on  an  RfD  of  0.0003 
mg/L  and  a  cancer  classification  of  C, 
possible  human  carcinogen. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  lindane. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
lindane  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2003  or  2004  time  frame  (USEPA, 
20021). 

c.  Preliminary'  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  lindane  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
lindane  is  ongoing. 

45.  Mercury  (Inorganic) 

a.  Background.  EPA  published  the 
current  NPDWR  for  inorganic  mercury 
on  Januarv  30,  1991  (56  FR  3526 
(USEPA,  1991  a)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of 
0.002  mg/L.  The  Agency  based  the 
MCLG  on  a  Drinking  Water  Equivalent 


Level  (DWEL)  of  0.01  mg/L  "'  and  a 
cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  EPA  updated 
the  risk  assessment  for  mercurv-  in  1997 
as  part  of  the  Mercurv  Studv  Report  to 
Congress  (MSRC)  (USEPA.  1997b).  The 
MSRC  entailed  a  review  of  all  available 
studies  on  inorganic  mercur>-  including 
reproductive  and  developmental 
studies.  The  MSRC  concluded  that  the 
database  for  inorganic  mercury  is 
suggestive  of  effects  in  animals  at  doses 
around  2  mg/kg/day.  The  data  however, 
are  considered  insufficient  for  risk 
assessment  based  on  any  single  study  or 
on  the  database  as  a  whole.  Evaluation 
of  data  for  germ  cell  mutagenicity  led  to 
the  conclusion  that  there  is  a  moderate 
weight  of  evidence  for  potential  to 
produce  adverse  effects  in  humans.  The 
MSRC  reviewed  and  kept  the  1987  RfD 
of  0.0003  mg/kg/day  based  on  immune- 
mediated  kidney  damage  in  three 
studies  conducted  in  a  sensitive  strain 
of  rats. 

The  MSRC  evaluated  data  for 
carcinogenicity  of  inorganic  mercun,-. 
largely  from  studies  of  mercuric 
chloride.  Based  on  the  absence  of 
human  data  and  limited  data  m  animals, 
inorganic  mercury  was  categorized  as 
Group  C.  possible  human  carcinogen: 
this  determination  was  posted  on  IRIS 
for  mercuric  chloride  (USEPA.  1995). 
The  MSRC  also  applied  the  proposed 
revisions  to  the  Cancer  Guidelines  (61 
FR  17960,  April  23.  1996  (USEPA. 
1996))  to  the  evaluation  of  inorganic 
mercury.  The  conclusion  was  that 
inorganic  mercury  is  not  likely  to  be  a 
human  carcinogen  under  conditions  of 
exposure  generally  encountered  in  the 
environment.  This  was  based  in  part  on 
the  observation  that  all  tumors  were 
observed  at  very  high  doses,  in  excess 
of  the  maximum  tolerated  dose  (MTD) 
and  that  likely  modes  of  action  for  these 
tumors  involved  irritation  and  cytotoxic 
effects  not  expected  to  occur  at 
environmental  levels. 

The  revised  risk  assessments  show 
that  inorganic  mercury  is  not  likely  to 
be  a  carcinogen  at  levels  found  in  water 
and  that  there  are  insufficient  data  to 
categorize  inorganic  mercury  as  a 
developmental  toxicant.  The  EPA  RfD 
has  not  changed,  and  thus.  EPA  does 
not  believe  it  is  appropriate  to  revise  the 
MCLG  at  this  time. 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for  mercun,- 
because,  in  EPA's  judgment,  changes  to 


'"The  DWEL  was  recommended  hy  a  panel  of 
experts  on  mercun'.  and  was  derived  using  the 
weight  of  evidence  from  the  entire  inorganic 
mercur\'  database.  The  DWEL  was  later  back- 
calculaied  to  an  RFD  of  0.0003  mg/kg/day  (USEPA. 
1995) 


the  MCLG  are  not  warranted  at  this  time 
and  the  current  MCL  is  set  at  the  MCLG. 
In  addition,  the  results  of  EPA's  review 
of  possible  "other  regulaton,'  revisions" 
did  not  identih'  anv  mercur\-specific 
issues  (USEPA.  2o62e).  Since  EPA  did 
not  identify  a  health  or  technology  basis 
for  revising  the  mercury  NPDWR.  the 
Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c  Preliminan,-  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDVVR  for  inorganic  mercury- 
remains  appropriate  and  thus,  it  is  not 
subject  to  revision  at  this  time. 

46.  Methoxychlor 

a.  Background.  EPA  published  the 
current  NPDWR  for  methoxvchlor  on 
lanuan-  30.  1991  (56  FR  3526  (USEPA. 
1991a)').  The  NTDWR  established  an 
MCLG  and  an  MCL  of  0.04  mg/L  The 
Agency  based  the  MCLG  on  an  RfD  of 
0  005  mg/kg/day  and  a  cancer 
classification  of  D.  not  classifiable  as  to 
human  carcinogenicity 

b.  Technical  Reviews  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
methoxychlor.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  methoxychlor  including 
its  potential  developmental  and 
reproductive  toxicity.  The  .Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (U.SEPA.  2002i), 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWT?  for  methoxychlor  is  appropriate 
at  this  time  because  a  reassessment  of 
the  health  risks  resulting  from  exposure 
to  methoxychlor  is  ongoing. 

47.  Monochlorobenzene 
(Chlorobenzene) 

a.  Background  EPA  published  the 
current  NPDWR  for  monochlorobenzene 
on  lanuarv  30.  1991  (56  FR  3526 
(USEPA.  i991a)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of  0.1 
mg/L.  The  Agency  based  the  MCLG  on 
an  RfD  of  0.02  mg/kg/day  and  a  cancer 
classification  of  D.  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  monochlorobenzene  since  the 
NPDWR  was  published  EPA  therefore 
conducted  a  literature  search  for 
relevant  studies  on  the  toxicology  of 
monochlorobenzene  including  its 
potential  developmental  and 
reproductive  toxicity  as  a  part  of  the 
Six- Year  Review-  process.  The  literature 
search  did  not  identify-  anv  new  studies 
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that  warrant  a  review  of  the  RfD  or  the 
cancer  classification  (USEPA,  2002i). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for 
monochlorobenzene  because  changes  to 
the  MCLG  are  not  warranted  at  this  time 
and  the  current  MCL  is  set  at  the  MCLG. 
In  addition,  the  results  of  EPA's  review 
of  possible  "other  regulatory  revisions" 
did  not  identify  any 
monochlorobenzene-specific  issues 
(USEPA,  2002e).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  monochlorobenzene 
NPDWR,  the  Agency  did  not  conduct  a 
detailed  occurrence  and  exposure 
analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  monochlorobenzene 
remains  appropriate  and  thus,  it  is  not 
subject  to  revision  at  this  time. 

48.  Nitrate  (as  N) 

a.  Background.  EPA  published  the 
current  NPDWR  for  nitrate  on  Januarv 
30.  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  and 
MCL  of  10  mg/L  (as  nitrogen  (N)).  The 
Agency  based  the  MCLG  on  an  RfD  of 
1.6  mg/kg/day  (as  N)  and  a  cancer 
classification  of  D.  not  classifiable  as  to 
human  carcinogenicity. 

b.  Technical  Reviews.  The  current  RfD 
and  the  MCLG  were  established  to 
protect  infants,  the  most  susceptible 
segment  of  the  population.  At  the 
request  of  EPA  ' ' ,  NAS  completed  an 
assessment  of  nitrate  in  1995  (NAS, 
1995)  and  did  not  find  any  new  data 
that  would  warrant  a  review  of  the  RfD 
or  cancer  classification.  The  literature 
search  conducted  during  the  Six-Year 
Review  also  did  not  identify  any  new 
studies  that  warrant  a  review  of  the  RfD 
or  cancer  classification  (USEPA,  20021). 

The  current  MCL  is  not  limited  by  the 
analytical  or  treatment  feasibility. 
Review  of  thesecapabilities  is  not 
necessary  since  no  changes  to  the  MCL 
are  warranted  at  this  time. 

As  a  part  of  the  Six- Year  Review, 
several  States  have  suggested  that  EPA 
revise  the  current  monitoring 
requirements  for  nitrate  to  allow  less 
frequent  monitoring  in  systems  with 
consistently  low  nitrate/nitrite  levels. 
Some  have  suggested  that  EPA  place 
nitrate  monitoring  under  the  same 
monitoring  framework  used  for  most 
other  inorganic  chemicals  (USEPA. 
2002e).  EPA  previously  considered 
these  suggestions  when  the  Agency 


"This  request  fulfilled  the  commitmenl  EPA 
made  to  form  an  inter-agency  workgroup  to 
determine  what,  if  anv.  oncogenic  risks  exist  (56  FR 
3526  at  3538,  January  3(Ith,  1991  (USEPA,  1991a)). 


considered  chemical  monitoring  reform 
and  decided  not  to  change  the  frequency 
of  nitrate  monitoring.  However,  primacy 
agencies  currently  have  the  flexibility  to 
reduce  nitrate  monitoring  for  ground 
water  systems  from  annually  to  biennial 
if  the  Primacy  Agency  adopts  (and  EPA 
approves)  an  alternative  monitoring 
provision.  EPA  has  established  guidance 
for  such  alternative  monitoring  in  the 
Alternative  Monitoring  Guidelines 
(USEPA,  1997a).  These  guidelines  were 
issued  after  consultation  with 
stakeholders  and  no  new  information 
has  been  identified  that  warrants 
reconsideration  of  this  issue. 

Detailed  occurrence  and  exposure 
analysis  is  not  necessary  since  none  of 
the  analyses  indicate  a  change  to  the 
nitrate  regulation  at  this  time. 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  nitrate  is  appropriate  at  this 
time  because:  (1)  There  are  no  changes 
in  the  health  risk  assessment  for  nitrate; 
and  (2)  no  other  new  data  were 
identified  that  indicate  the  need  to 
revise  the  NPDWR  at  this  time.  (Also  see 
section  V.  A.49.c  of  today's  action  for  a 
discussion  of  the  Agency's  decision 
pertaining  to  the  joint  nitrate/nitrite 
standard.) 

49.  Nitrite  (as  N) 

a.  Background.  EPA  published  the 
current  NPDWR  for  nitrite  on  January 
30,  1991  (56  FR  3526  (USEPA,  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  1.0  mg/L  (as  N).  The  Agency 
based  the  MCLG  on  an  RfD  of  0.16  mg/ 
kg/day  (as  N)  and  a  cancer  classification 
of  D,  not  classifiable  as  to  human 
carcinogenicity. 

b.  Technical  Reviews.  The  current  RfD 
and  MCLG  were  established  to  protect 
infants,  the  most  susceptible  segment  of 
the  population.  At  the  request  of  EPA, 
NAS  completed  cm  assessment  of  nitrite 
in  1995  (NAS,  1995)  and  did  not  find 
any  new  studies  that  warrant  a  review 
of  the  RfD  or  cancer  classification.  The 
literature  search  conducted  during  the 
Six-Year  Review  did  not  identify  any 
new  studies  that  warrant  a  review  of  the 
RfD  or  the  cancer  classification  (USEPA. 
20021). 

The  current  MCL  is  not  limited  by  the 
analytical  or  treatment  feasibility. 
Review  of  these  capabilities  is  not 
necessary  since  no  changes  to  the  MCL 
are  warranted  at  this  time. 

As  a  part  of  the  Six- Year  Review  of 
"other  regulatory  revisions,"  EPA 
received  several  suggestions  regarding 
the  current  monitoring  requirements  for 
nitrite.  1-  Stakeholders  raised  several 


potential  issues  concerning  the  current 
monitoring  requirements  (USEPA. 
2002e).  These  issues  include: 

•  A  need  for  flexibility  for  States  to 
require  systems  to  collect  a  distribution 
system  sample  for  nitrite  under  certain 
circumstances,  such  as  if  the  entry  point 
sample  is  greater  than  50  percent  of  the 
MCL,  if  there  is  a  large  amount  of 
ammonia  in  the  raw  water,  or  if 
chloramines  are  applied; 

•  A  need  for  flexibility  for  States  to 
require  systems  to  monitor  for  ammonia 
in  raw  water;  and 

•  Flexibility  to  eliminate  nitrite 
monitoring  when  a  disinfection  residual 
is  present. 

EPA  does  not  believe  it  has  sufficient 
data  at  this  time  on  which  to  base 
possible  changes  in  monitoring 
requirements  (USEPA,  2002e). 

Detailed  occurrence  and  exposure 
analysis  is  not  necessary  since  none  of 
the  technical  analyses  indicate  a  change 
to  the  nitrite  regulation  at  this  time. 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  nitrite  is  appropriate  at  this 
time  because:  (1)  There  are  no  changes 
in  the  health  risk  assessment  for  nitrite; 
and  (2)  no  other  new  data  were 
identified  that  indicate  the  need  to 
revise  the  NPDWR  at  this  time. 

EPA  also  published  an  MCLG  and  an 
MCL  of  10  mg/L  (as  N)  for  the  sum  of 
nitrate  and  nitrite  on  January  30,  1991 
(56  FR  3526  (USEPA,  1991a)).  The 
Agency  established  this  joint  nitrate/ 
nitrite  standard  to  account  for  the 
possible  additive  toxicity  of  these  two 
chemicals  and  also  to  protect  against  the 
deterioration  of  drinking  water  quality, 
since  the  presence  of  nitrite  in  water  is 
indicative  of  water  contaminated  with 
sewage.  The  Agency  has  not  identified 
any  new  data  as  a  part  of  the  Six-Year 
Review  process  that  indicates  that  this 
joint  nitrate/nitrite  standard  needs  to  be 
revised. 

50.  Oxamyl  (Vydate) 

a.  Background.  EPA  published  the 
current  NPDWR  for  oxamyl  on  July  17, 
1992  (57  FR  31776  (USEPA,  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.2  mg/L,  The  Agency  based  the 


'-Current  monitoring  requirements  for  nitrite:  All 
community  water  systems  (CWSs),  non-transient. 


non-community  water  systems  (NTNCWSs).  and 
transient  non-community  water  systems  (TNCWSs) 
must  monitor  for  nitrite  at  each  entry  point  to  the 
distribution  system.  If  the  analytical  result  is  less 
than  y^  the  MCL  (0.5  mg/L).  then  the  system  must 
monitor  at  a  frequency  specified  by  the  Primary 
Agency.  If  the  sample  resuh  is  greater  than  or  equal 
to  Vz  the  MCL  (0.5  mg/L)  then  the  entry  point  that 
exceeded  the  trigger  level  must  begin  quarterly 
monitoring.  The  Primary  Agency  may  reduce  the 
quarterly  monitoring  to  annual  monitoring  after  the 
system  has  collected  four  quarters  of  data.  However, 
the  system  must  collect  subsequent  samples  during 
the  quarter  that  yielded  the  highest  analytical 
result. 
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MCLG  on  an  RfD  of  0.025  mg/kg/day 
and  a  cancer  classification  of  E, 
evidence  of  non-carcinogenicity  for 
humans. 

b.  Technical  Reviews.  The  Agency 
identified  a  change  in  the  health 
assessment  that  supports  consideration 
of  whether  to  revise  the  MCLG  (USEPA. 
20021).  EPA  updated  the  risk  assessment 
in  2000.  This  new  risk  assessment 
considered  relevant  studies  that  had 
become  available  on  the  toxicity  of 
oxamyl  including  its  potential 
developmental  and  reproductive 
toxicity.  The  new  risk  assessment 
revised  the  RfD  from  0.025  mg/kg/dav  to 
0.001  mg/kg/day  (USEPA.  2000e). 

Based  on  the  change  in  the  RfD  for 
oxamyl  and  using  a  20  percent  RSC  ^ '. 
EPA  believes  that  any  revision  to  the 
MCLG  is  not  likelv  to  be  lower  than 
0.007  mg/L. 

In  setting  the  MCLG/MCL  in  1992.  the 
Agency  determined  the  PQL  for  oxamyl 
to  be  0.02  mg/L  and  anah'tical 


'^This  is  the  RSC  used  for  the  current  MCLG  and 
also  the  default  value.  EP.^  has  no  reason  to  believe 
that  the  RSC  for  oxamyl  would  change.  See 
Appendix  A  for  further  discussion  of  the  RS(^ 


feasibility  was  not  considered  to  be  a 
limitation.  EPA  has  analyzed  more 
recent  WS  data  to  determine  if 
analytical  feasibility  is  likely  to  be  a 
limiting  factor  in  setting  a  lower  MCL 
(USEPA,  2002d).  In  addition,  the 
Agency  evaluated  whether  more 
sensitive  methods  have  been  approved 
and  are  in  use  by  a  wide  number  of 
laboratories.  The  results  of  these 
analyses  indicate  that  analytical 
feasibility  is  likely  to  be  a  limiting  factor 
if  EPA  were  to  revise  the  MCLG  and 
MCL.  Although  not  definitive,  the 
available  WS  data  indicate  that  the  PQL 
could  lie  between  0.02  and  0.04  mg/L 
EPA  used  the  0.02  mg/L  and  the  0.04 
rag/L  values  as  thresholds  in  the 
occurrence  analysis  discussed  in  this 
section. 

Since  the  health  effects  technical 
review  supports  consideration  of 
whether  a  revision  to  the  MCLG  and 
MCL  may  be  appropriate,  EPA  evaluated 
whether  treatment  feasibilitv  is  likely  to 
pose  any  limitations  (USEPA.  2002k") 
The  current  BAT  for  oxamyl  is  GAG. 
Compliance  technologies  for  small 
svstems  include  GAG.  PAC,  and  POU 
GAC.  EPA  believes  that  the  BAT  and 


compliance  technologies  are  still 
practical  and  would  not  pose  any 
limitations  for  oxamyl  at  a  possibly 
lower  level  (i.e.,  a  possibly  lower  MCL). 

The  results  of  EPA's  review  of 
possible  "other  regulator^'  revisions" 
did  not  identify'  any  issues  that  are 
specific  to  oxamyl  (USEPA.  2002e). 

EP.\  evaluated  the  results  of  the 
occ  urrence  and  exposure  analvses  for 
oxamyl  to  determine  whether  changes  to 
the  MCL  might  be  appropriate  and 
likely  to  result  in  additional  public 
health  protection  if  the  PQL  were 
recalculated  (USEPA,  2002g;  USEPA. 
2002h).  Table  V-12  shows  the  results  of 
the  detailed  occurrence  and  exposure 
analvses  based  on  the  16-State  cross- 
section  for  several  concentrations:  the 
current  MCL  (0.2  mg/L).  the  possible 
upper  and  lower  PQLs  based  on  the 
analvtical  feasibility  analysis  (0.02  and 
n.04  mg.  L).  and  the  possible  lower  limit 
of  anv  MCLG  value  (0.007  mg.  L)  Based 
on  the  detailed  analysis  of  16  cross- 
section  States,  It  appears  that  oxamyl  is 
unlikeh  to  occur  at  the  current  MCL  or 
any  potential  MCL  value. 

BILLING  CODE  6560-50-P 
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Table  V-12:  Oxamyl  Occurrence' 

Systems^ 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)^ 

Estimated  %  Systems 

>  Threshold 

(credible  inter\'als)^ 

Current  MCL    0.2 

13,157 

0           (0-0) 

0.000%                   (0.000%  -  0.000%) 

Possible  upper  PQL*    0.04 

13.157 

0           (0-0) 

0.000%                   (0.000%  -  0.000%) 

Possible  lower  PQL-    0  02 

13,157 

0           (0-0) 

0.000%                   (0.000%  -  0.000%) 

Possible  MCL  if 
feasible  to  set  at    0  007 
MCLG" 

13,157 

0           (0-0) 

0.0000456%            (0.000%  -  0.000%) 

Population  Served  by  Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated 

Population  Served 

by  Systems  > 

Threshold 
(credible  intervals)^ 

Estimated  %  Population  Served  by 

Systems  >  Threshold 

(credible  intervals)^ 

Current  MCL    0.2 

92,345,800 

0           (0-0) 

0.000%                   (0.000%  -  0.000%) 

Possible  upper  PQL'    0  04 

92.345.800 

0           (0-0) 

0.000%                   (0.000%  -  0.000%) 

Possible  lower  PQL-    0  02 

92.345.800 

0          (0-0) 

0.000%                   (0.000%  -  0.000%) 

Possible  MCL  if 
feasible  to  set  at    0.007 
MCLG" 

92.345,800 

0           (0-0) 

0.0000323%            (0.000%  -  0.000%) 

Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

^  All  percentages  are  shown  to  three  significant  figures    All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 

values  are  rounded  to  the  nearest  hundred 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Review"  (USEPA,  2002g). 

*  The  "possible  upper  PQL"  is  the  likely  upper  limit  of  any  potential  PQL  revision. 

'  The  "possible  lower  PQL"  is  the  likely  lower  limit  of  any  potential  PQL  revision. 

'  The  "possible  MCL  if  feasible  to  set  at  MCLG  value"  is  the  lowest  level  indicated  by  the  new  health  assessment,  assuming  there  wen 

no  limitations  due  to  analytical  feasibilitv 

BtLUtMS  CODE  6560-50-C 

c.  Preliminary  Decision.  Although 
there  are  new  data  indicating  that  it 
might  be  possible  to  lower  the  MCLG 
and  the  MCL,  analytical  feasibility 
limitations  would  limit  the  extent  to 
which  the  MCL  could  be  revised  at  the 
present  time.  Because  any  changes  in 
the  NPDWR  based  on  setting  the  MCL 
at  the  limitations  of  analytical  feasibility 
are  unlikely  to  significantly  improve  the 
level  of  public  health  protection,  EPA 
does  not  believe  a  revision  to  the 
NPDWR  for  oxamyl  is  appropriate  at 
this  time.  In  addition,  because  oxamyl 
appears  to  occur  infrequently  at 
concentrations  at  or  below  the  current 
MCL,  EPA  believes  that  efforts  to 


research  more  sensitive  analytical 
methods  and/or  to  revise  the  MCL  are 
low  priority  and  should  not  be  pursued 
at  the  present  time.  EPA  requests 
comment  on  the  extent  to  which  oxamyl 
is  likely  to  occur  at  levels  between  0,007 
and  0.2  mg/L  at  PWSs.  Commenters 
who  disagree  with  the  occurrence 
evaluation  should  submit  data  to 
support  their  rationale  and  evidence  to 
show  that  oxamyl  is  of  national  concern 
at  PWSs  at  the  thresholds  evaluated. 
EPA  does  plan  to  update  the  Health 
Advisory  for  oxamyl  to  reflect  the  new 
RfD. 


51.  Pentachlorophenol 

a.  Background.  EPA  published  the 
current  NPDWR  for  pentachlorophenol 
on  July  1, 1991  (56  FR  30266  (USEPA, 
1991c)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  csmcer 
classification  of  32,  probable  human 
carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.001  mg/L, 
based  on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
pentachlorophenol.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  pentachlorophenol 
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including  its  potential  developmental 
and  reproductiveloxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA.  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDVVR  for  pentachlorophenol  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to 
pentachlorophenol  is  ongoing. 

52.  Picloram 

a.  Background.  EPA  published  the 
current  NPDWR  for  picloram  on  July  17. 
1992  (57  FR  31776  (USEPA.  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.5  mg/L.  The  Agency  based  the 
MCLG  on  an  RfD  of  0.07  mg/kg/day  and 
a  cancer  classification  of  D,  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency 
identified  a  change  in  the  health 
assessment  that  could  lead  to  a  change 


in  the  MCLG  (USEPA.  2002i).  EPA 
updated  the  risk  assessment  in  1998. 
This  new  risk  assessment  considered 
relevant  studies  that  had  become 
available  on  the  toxicity  of  picloram 
including  its  potential  developmental 
and  reproductive  toxicity.  The  new  risk 
assessment  revised  the  RfD  from  0.07 
mg/kg/day  to  0.20  mg/kg/day  and 
classified  picloram  as  Group  E.  evidence 
of  noncarcinogenicity  for  humans, 
according  to  the  1986  Cancer 
Guidelines.  Picloram  has  not  been 
evaluated  against  the  Proposed  1996 
Cancer  Guidelines. 

Based  on  the  change  in  the  RfD  for 
picloram  and  using  a  20  percent  RSC.  '■* 
EPA  believes  that  any  revision  to  the 
MCLG  is  not  likely  to  be  higher  than  1 
mg/L  (an  increase  in  the  MCLG). 

Analytical  or  treatment  feasibility  do 
not  pose  any  limitations  for  the  current 
MCL  and  would  not  be  a  limiting  factor 
if  EPA  were  to  raise  the  MCLG.  The 
Agency's  review  of  possible  "other 


regulatory  revisions"  did  not  identif\- 
anv  issues  that  are  specific  to  picloram 
(USEPA,  2002e). 

EPA  evaluated  the  results  of  the 

occurrence  and  exposure  analyses  for 
picloram  to  determine  whether  possible 
changes  to  the  MCL  would  be  likely  to 
result  in  opportunities  for  significant 
cost  savings  to  PWSs  and  their 
customers  (USEPA.  2002g:  USEPA. 
2002h).  Table  \"-13  shows  the  results  of 
the  detailed  occurrence  and  exposure 
analysis  based  on  the  16-State  cross- 
section  for  the  current  MCL  (0,5  mg/L). 
and  the  concentration  that  would  be 
considered  if  the  EPA  revised  the  MCLG 
and  MCL  (i.e..  the  possible  MCLG  MCL 
of  1  mg/L)  based  on  the  new  RfD  and 
a  20  percent  RSC  Based  on  the  detailed 
analysis,  it  appears  that  picloram  is 
unlikely  to  occur  at  concentrations 
above  0.5  mg/L  in  the  States  used  for  the 
cross-section. 

BILLING  CODE  6560-50-P 


Table  V-13:  Picloram  Occurrence' 

Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 
Systems  with  Data 

Estimated  #  Systems 

>  Threshold 
(credible  inter^als)^ 

Estimated  %  Systems 

>  Threshold 

(credible  intenals)^ 

Possible    . 
MCLG/MCL* 

12.907 

0             (O-Ol 

0  000%                (OOOO'/o-OOOO-o) 

Current  MCL    0.5 

12.907 

0             (0-0) 

0  000%                 (0  000% -0  000%) 

Population  Served  by  Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)^ 

Estimated  %  Population  Served 

by  Systems  >  Threshold 

(credible  intervals)' 

Possible 
MCLG/MCL' 

93.235.500 

0             (0-0) 

0  000%                (0  000% -0  000%) 

Cun-emMCL    0.5 

93,235,500 

0              (0-0) 

OOOO'c                 i  0  000% -0  000%) 

Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

*  All  percentages  are  shown  to  three  significant  figures.  .Ml  system  values  are  rounded  to  the  nearest  whole  system    .All  population 

values  are  rounded  to  the  nearest  hundred. 

-  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  esumated  probabilit\  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Revle^*"  fL'SEP.A.  2002g) 

'  The  "possible  MCLG/MCL  revision"  is  the  likely  upper  limit  of  any  revised  MCLCMCL 

BILLING  CODE  SSSO-SO-C 


'"This  is  the  RSC  used  for  ttie  current  MCLG  and 
also  the  default  value.  EPA  has  no  reason  to  believe 


that  the  RSC  for  picloram  wnuld  change.  See 
Appendix  A  for  further  disrussion  of  the  RSC. 
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The  results  of  the  detailed  occurrence 
and  exposiu-e  analysis  indicate  that  few. 
if  any,  of  the  12.907  systems  sampled  in 
the  16  cross-section  States  might  be 
affected  if  EPA  were  to  raise  the  MCLG/ 
MCL. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  whether  to  revise  the 
MCLG/MCL  for  picloram.  EPA  does  not 
believe  a  revision  to  the  NPDVVR  for 
picloram  is  appropriate  at  this  time.  The 
Agency  believes  that  any  change  in  the 
MCLG/MCL  would  be  unlikely  to 
provide  an  opportxmity  for  significant 
cost  savings  to  PWSs. 

53.  Polychlorinated  Biphenyls  (PCBs) 

a.  Background.  EPA  published  the 
current  NPDWR  for  PCBs  on  Januarv'  30. 
1991  (56  FR  3526  (USEPA.  1991a)).  The 
NPDWR  established  an  MCLG  of  zero 
based  on  a  cancer  classification  of  B2, 
probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
0.0005  mg/L  based  on  analytical 
feasibilitv. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  PCBs. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of  PCBs 
including  their  potential  developmental 
and  reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA,  20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  PCBs  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
PCBs  is  ongoing. 

54.  Seleniima 

a.  Background.  EPA  published  the 
cvirrent  NPDWR  for  selenium  on  January 
30,  1991  (56  FR  3526  (USEPA,  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.05  mg/L.  The  Agency  based 
the  MCLG  on  an  RfD  of  0.005  mg/kg/day 
and  a  cancer  classiflcation  of  D,  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  risk  assessment  for 
selenium  since  the  NPDWR  was 
published  (USEPA,  2002i).  However,  a 
2000  NAS  assessment  of  selenium 
supports  the  current  RfD  based  on 
epidemiological  studies  of  selenosis  in 
humans  (NAS,  2000b).  The  NAS  study 
considered  relevant  studies  that  were 
available  on  the  toxicity  of  selenium, 
including  its  developmental  and 
reproductive  toxicity,  and  established  a 
tolerable  upper  intake  level  of  0.4  mg/ 
day  for  adolescents  and  adults,  a  value 
which  is  equivalent  to  the  RfD. 


A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for  selenium 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time,  and  the  current 
MCL  is  set  at  the  MCLG.  In  addition,  the 
results  of  EPA's  review  of  possible 
"other  regulatory  revisions"  did  not 
identify  any  selenium-specific  issues 
(USEPA.  2002e).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  selenium  NPDWR,  the 
Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  selenium  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

55.  Simazine 

a.  Background.  EPA  published  the 
current  NPDWR  for  simazine  on  July  17. 
1992  (57  FR  31776  (USEPA,  1992)).  The 
NPDWR  established  an  MCLG  and  an 
MCL  of  0.004  mg/L.  The  Agency  based 
the  MCLG  on  an  RfD  of  0.005  mg/kg/day 
and  a  cancer  classification  of  C,  possible 
human  carcinogen. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
simazine.  The  revised  risk  assessment 
will  consider  relevemt  studies  that  have 
become  available  on  the  toxicity  of 
simazine  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2003  or  2004  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  simazine  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
simazine  is  ongoing.  The  Agency  is  also 
re-examining  all  the  triazines  and  their 
degradation  products  as  part  of  its  CCL 
in  order  to  fill  any  necessary  research 
gaps  to  enable  the  Agency  to  determine 
whether  or  not  to  regulate  any  or  all  of 
the  contaminants  in  this  group  of 
compounds. 

56.  Styrene 

a.  Background.  EPA  published  the 
current  NPDWR  for  styrene  on  January 
30.  1991  (56  FR  3526  (USEPA,  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.1  mg/L.  The  Agency  based 
the  MCLG  on  an  RfD  of  0.2  mg/kg/day 
and  a  cancer  classification  of  C.  possible 
human  carcinogen. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  styrene. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 


become  available  on  the  toxicity  of 
styrene  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  styrene  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposiu-e  to 
styrene  is  ongoing. 

57.  2.3,7,8-TCDD  (Dioxin) 

a.  Background.  EPA  published  the 
current  NPDWR  for  dioxin  on  July  17, 
1992  (57  FR  31776  (USEPA,  1992)).  The 
NPDWR  established  an  MCLG  of  zero 
based  on  a  cancer  classification  of  B2. 
probable  human  carcinogen.  The 
NPDWR  also  established  an  MCL  of 
3x10  "  **  mg/L  based  on  analytical 
feasibility. 

b.  Technical  Reviews.  The  Agency  has 
conducted  a  comprehensive  assessment 
of  the  exposure  and  potential  human 
health  effects  of  dioxin  including  its 
potential  developmental  and 
reproductive  toxicity.  The  draft 
document  has  been  reviewed  by  the 
SAB  (USEPA,  2001b).  The  Agency  is 
presently  in  the  process  of  addressing 
SAB  and  public  comments,  and  expects 
to  complete  the  risk  assessment  in  the 
2002  or  2003  time  frame. 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  dioxin  is  appropriate  at  this 
time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
dioxin  is  ongoing. 

58.  Tetrachloroethylene 

a.  Background.  EPA  published  the 
current  NPDWR  for  tetrachloroethylene 
on  January  30, 1991  (56  FR  3526 
(USEPA.  1991a)).  The  NPDWR 
established  an  MCLG  of  zero  based  on 

a  cancer  classification  of  B2,  probable 
human  carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.005  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
tetrachloroethylene.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  tetrachloroethylene 
including  its  potential  developmental 
and  reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA.  20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  tetrachloroethylene  is 
appropriate  at  this  time  because  a 
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reassessment  of  the  health  risks 
resulting  from  exposure  to 
tetrachloroethylene  is  ongoing. 

59.  Thallium 

a.  Background.  EPA  published  the 
current  NPDWR  for  thallium  on  July  17. 
1992  (57  FR  3526  (USEPA.  1991a)).  The 
NPDWR  established  an  MCLG  of  0.0005 
mg/L  based  on  an  RfD  of  0.00007  mg/ 
kg/day  and  a  cancer  classification  of  D, 
not  classifiable  as  to  human 
carcinogenicity.  The  NPDWR  also 
established  an  MCL  of  0.002  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  The  results  of 
the  health  effects  technical  review 
identified  some  information  on 
reproductive  effects  that  indicate  the 
need  to  update  the  Agency's  risk 
assessment  for  thalHum  (USEPA,  2002i). 
In  light  of  this  information,  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
thallium  and  has  already  solicited 
scientific  information  from  the  public 
for  consideration  (67  FR  1212,  January 
9,  2002  (USEPA,  2002a)).  The  newr  risk 
assessment  will  consider  relevant  data 
on  the  toxicity  of  thallium  including  its 
potential  developmental  and 
reproductive  toxicity.  Because  the  new 
assessment  is  not  expected  to  be 
completed  until  the  2004  or  2005  time 
frame,  EPA  does  not  believe  it  is 
appropriate  to  revise  the  MCLG  at  this 
time. 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  thallium  is  appropriate  at 
this  time.  A  reassessment  of  the  health 
risks  has  been  initiated  and  the  Agency 
does  not  believe  it  is  appropriate  to 
revise  the  NPDWR  while  that  effort  is  in 
process. 

60.  Toluene 

a.  Background.  EPA  published  the 
current  NPDWR  for  toluene  on  January' 
30,  1991  (56  FR  3526  (USEPA,  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  1  mg/L.  The  Agencv  based 
the  MCLG  on  an  RfD  of  0.2  mg'/kg/day 
and  a  cancer  classification  of  D,  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  toluene. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
toluene  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 


2002  or  2003  time  frame  (USEPA, 
2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  toluene  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
toluene  is  ongoing. 

61.  Toxaphene 

a.  Background.  EPA  published  the 
current  NPDWR  for  toxaphene  on 
January  30,1991  (56  FR  3526  (USEPA, 
1991a)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  B2,  probable  human 
carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.003  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  toxaphene  since  the  NPDWR  was 
published;  however,  ATSDR  completed 
a  toxicologic^  profile  for  toxaphene  in 
1996  (ATSDR,  1996d).  This  assessment 
and  other  recent  information  do  not 
warrant  a  review  of  the  cancer 
classification  because  the  data  indicate 
that  toxaphene  is  mutagenic  and  would 
be  evaluated  using  a  linear  dose- 
response  approach  (USEPA,  20021). 
Accordingly,  the  MCLG  remains  at  zero 
and  the  Agency  believes  that  a  further 
review  of  the  health  effects  of  toxaphene 
is  not  warranted  at  this  time. 

The  current  MCL  for  toxaphene  is 
based  on  a  PQL  of  0.003  mg/L.  As  a  part 
of  the  Six-Year  Review.  EPA  analyzed 
more  recent  WS  data  to  determine  if  it 
might  be  possible  to  recalculate  the  PQL 
(USEPA,  2002d).  In  addition,  the  ■ 
Agency  evaluated  whether  more 
sensitive  analytical  methods  have  been 
approved  and  put  into  use  by  a  wide 
number  of  laboratories.  The  results  of 
these  analyses  indicate  that  some 
improvement  in  analytical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 
laboratories  exhibit  greater  than  90 
percent  laboratory-  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.003  mg/L.  Because  most  of  the 
laboratory  passing  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 
corresponding  to  the  75  percent  passing 
rate  might  exist  for  toxaphene.  While 
this  information  is  indicative  of  a 
possibly  lower  PQL,  the  WS  data  are 
insufficient  at  this  time  to  actually 
recalculate  what  the  lower  PQL  for 
toxaphene  might  be. 


Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier.  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  toxaphene 
in  the  more  recent  WS  studies, 
laboratories  predominantly  used  EPA 
Methods  508  (GC/MS)  and  505  (Purge 
and  Trap  GC).  No  MDL  data  are 
available  for  EPA  Method  508  and  the 
MDL  for  505  is  listed  as  0.001  mg/L.  A 
10  times  MDL  multiplier  based  on  EPA 
Method  505  predicts  a  PQL  of  0.01  mg/ 
L,  which  is  higher  than  the  current  PQL, 
Therefore,  the  10  times  multiplier  could 
not  be  used  to  predict  a  lower  PQL  and 
EPA  did  not  use  this  higher  value  as  a 
threshold  in  the  occurrence  analysis 
discussed  in  this  section.  Instead,  EPA 
used  concentration  thresholds  of  one- 
half  the  current  MCL  and  the  lower 
limit  of  detection  reported  by  the  States. 
EPA  believes  if  a  lower  PQL  does  exist, 
that  the  magnitude  of  the  change  would 
be  minimal. 

Since  the  analytical  feasibility 
analysis  indicates  that  the  PQL  for 
toxaphene  (and  therefore  the  MCL) 
could  possibly  be  lower  if  EPA  had 
more  definitive  data  to  recalculate  the 
PQL,  EPA  considered  whether  treatment 
feasibility  is  likely  to  pose  any 
limitations  (USEPA,  2002k).  the  current 
BAT  for  toxaphene  is  GAG.  Compliance 
technologies  for  small  systems  include 
GAC.  PAC,  and  POU  GAC.  EPA  believes 
that  the  BAT  and  compliance 
technologies  are  still  practical  and 
would  not  pose  any  limitations  for 
toxaphene  at  a  possibly  lower  MCL. 

The  results  of  EPA's  review  of 
possible  "other  regulatory  revisions" 
did  not  identify'  any  issues  that  are 
specific  to  toxaphene  (USEPA.  2002e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
toxaphene  to  determine  whether 
changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
EPA  had  sufficient  data  to  recalculate 
the  PQL  (USEPA.  2002g;  USEPA, 
2002h)  Table  V-14  shows  the  results  of 
the  detailed  occurrence  and  exposure 
analyses  based  on  the  16-State  cross- 
section  for  the  current  MCL  (0.003  mg/ 
L).  one-half  the  current  MCL  (0.0015 
mg/L).  and  the  lower  level  of  detection 
reported  by  the  States  (0.001  mg/L). 

BILUNG  CODE  6S60-S0-f> 
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Table  V-14:  Toxaphene  Occurrence' 

Systems' 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Systems  with 

Data 

Estimated  #  Systems 

>  Threshold 
(credible  intervals)* 

Estimated  %  Systems 

>  Threshold 

(credible  intervals)* 

Current  MCL    0  003 

13,805 

0                          (0-0) 

0.000%              (0.000%  -  0.000%) 

'^'"^^S    °^^5 

13,805 

0                          (0-0) 

0.000%               (0.000%  -  0.000%) 

Lov*«r  level  of 

detection    g^, 
reported  by 
States 

13.805 

1'                          (0-0) 

0.0001 45%         (0.000%  -  0.000%) 

Population  Served  by  Systems* 

Threshold 
(in  mg/L) 

16  Cross-Section 

States  -  Total 

Population  Served 

by  Systems  with 

Data 

Estimated  Population  Served 

by  Systems  >  Threshold 

(credible  intervals)* 

Estimated  %  Population 

Served  by  Systems  >  Threshold 

(credible  intervals)* 

Current  MCL    0.0O3 

95,108,100 

0                          (0-0) 

0.000%               (0.000%  -  0.000%) 

'^^'^S   °^^^ 

95,108,100 

0                         (0-0) 

0.000%              (0.000%  -  0.000%) 

Lower  level  of 

detection   ^^^ 
reported  by 
States 

95,108.100 

800                        (0 . 0) 

0.000833%         (0.000%  -  0.000%) 

Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  corresponding  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold 

'  All  percentages  are  shown  to  three  significant  figures.  All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 

values  are  rounded  to  the  nearest  hundred. 

'  "Credible  intervals"  are  generated  to  quantify  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

omirrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Review"  (USEPA,  2002g). 

*  Model  output  resulted  in  an  estimate  of  less  than  half  a  system;  however,  the  fraction  was  rounded  up  to  one. 

■LLMQCOOCI 

The  detailed  occurrence  and  exposure 
analysis  indicates  that  toxaphene  is 
unlikely  to  occur  at  the  ctirrent  MCL  or 
any  potential  MCL  revision  for  the 
States  used  in  the  cross-section.  Since 
toxaphene  uses  were  canceled  in  the 
United  States  in  1990  and  since  it  is 
subject  to  the  United  Nations  Prior 
Informed  Consent  (USEPA,  2002g; 
USEPA.  2002h),  EPA  expects  the 
ocdurence  of  toxaphene  in  PWSs  to  be 
rare. 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  a  possibly  lower  PQL 
(and  therefore  a  possibly  lower  MCL), 
EPA  does  not  believe  a  revision  to  the 
NPDWR  for  toxaphene  is  appropriate  at 


this  time.  The  Agency  does  not  have 
sufficient  data  at  this  time  on  which  to 
base  a  PQL  recalculation  and  hence  an 
MCL  revision.  Also,  the  Agency  believes 
that  any  change  in  the  PQL  would  be 
minimal  and  unlikely  to  significantly 
improve  the  level  of  public  health 
protection  because  toxaphene  appears  to 
occur  infrequently  at  concentrations  at 
or  below  the  current  MCL. 

62.  2,4.5-TP  (Silvex;  2,4.5- 
Trichlorophenoxypropionic  Acid) 

a.  Background.  EPA  published  the 
current  NPDWR  for  2,4.5-TP  on  January 
30,  1991  (56  FR  3526  (USEPA.  1991a)). 
The  NPDWR  established  an  MCLG  and 
an  MCL  of  0.05  mg/L.  The  Agency  based 
the  MCLG  on  an  RfD  of  0.008  mg/kg/day 


and  a  cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  2.4.5-TP  since  the  NPDWR  was 
published.  Therefore,  as  part  of  the  Six- 
Year  Review  process.  EPA  conducted  a 
literature  search  for  relevant  data  on  the 
toxicology  of  2.4.5-TP  including  its 
potential  developmental  and 
reproductive  toxicity.  The  literature 
search  did  not  identify  any  new  studies 
that  warrant  a  review  of  the  RfD  or  the 
cancer  classification  (USEPA,  2002i). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary  for  2,4,5-TP 
because  changes  to  the  MCLG  are  not 
warranted  at  this  time  and  the  current 
MCL  is  set  at  the  MCLG.  In  addition,  the 
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results  of  EPA's  review  of  possible 
"other  regulator\'  revisions"  did  not 
identif\'  any  2,4,5-TP-specific  issues 
(USEPA.  20026).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  2.4,5-TP  NPDWR^  the 
Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agencv  believes 
the  NPDWR  for  2.4.5-TP  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

63.  1,2.4-Trichlorobenzene 

a.  Background.  EPA  published  the 
current  NPDWR  for  1.2.4- 
trichlorobenzene  on  July  17.  1992  (57 
FR  31776  (USEPA.  1992)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of 
0.07  mg/L.  The  Agency  based  the  MCLG 
on  an  RfD  of  0.01  mg/kg/day  and  a 
cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  1,2,4-trichlorobenzene  since  the 
NPDWR  was  published.  Therefore,  as 
part  of  the  Six- Year  Review  process, 
EPA  conducted  a  literature  search  for 
relevant  data  on  the  toxicology  of  1,2.4- 
trichlorobenzene,  including  its  potential 
developmental  and  reproductive 
toxicity.  The  literature  search  did  not 
identih'  any  new  studies  that  warrant  a 
review  of  the  RfD  or  the  cancer 
classification  (USEPA.  2002i). 

A  review  of  analytical  or  treatment 
feasibility  is  not  necessary'  for  1,2,4- 
trichlorobenzene  because  changes  to  the 
MCLG  are  not  warranted  at  this  time 
and  the  current  MCL  is  set  at  the  MCLG. 
In  addition,  the  results  of  EPA's  review 
of  possible  "other  regulatory  revisions" 
did  not  identify  any  1,2,4- 
trichlorobenzene-specific  issues 
(USEPA,  2002e).  Since  EPA  did  not 
identify  a  health  or  technology  basis  for 
revising  the  1,2,4-trichlorobenzene 
NPDWR,  the  Agency  did  not  conduct  a 
detailed  occurrence  and  exposure 
analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  1,2,4-trichlorobenzene 
remains  appropriate  and  thus,  it  is  not 
subject  to  revision  at  this  time. 

64.  1,1,1-Trichloroethane 

a.  Background.  EPA  published  the 
current  NPDWR  for  1,1,1 - 
trichloroethane  on  July  8,  1987  (52  FR 
25690  (USEPA,  1987)).  The  NPDWR 
established  an  MCLG  and  an  MCL  of 
0.20  mg/L.  The  Agency  developed  the 
MCLG  based  on  an  RfD  of  0.035  mg/kg/ 
day  derived  from  an  inhalation  study 


and  a  cancer  classification  of  D.  not 
classifiable  as  to  human  carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  1,1.1- 
trichloroethane.  The  re\ised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  toluene  including  its 
potential  developmental  and 
reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2003  or  2004  time 
frame  (USEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  1,1,1-trichloroethane  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to  1,1.1- 
trichloroethane  is  ongoing. 

65.  1,1.2-Trichloroethane 

a.  Background.  EPA  published  the 
current  NPDWR  for  1.1.2 - 
trichloroethane  on  lulv  17,  1992  (57  FR 
31776  (USEPA.  1992)j.  The  NPDWR 
established  an  MCLG  of  0.003  mg/L 
based  on  an  RfD  of  0.004  mg/kg/day  and 
a  cancer  classification  of  C.  possible 
human  carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.005  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency  has 
not  updated  the  health  risk  assessment 
for  1.1.2-trichloroethane  since  the 
NPDWR  was  published.  Therefore,  as 
part  of  the  Six-Year  Review  process. 
EPA  conducted  a  literature  search  for 
relevant  data  on  the  toxicology  of  1,1,2- 
trichloroethane  including  its  potential 
developmental  and  reproductive 
toxicity.  The  literature  search  did  not 
identify  any  studies  that  warrant  a 
review  of  the  RfD  or  the  cancer 
classification  (USEPA,  2002i). 

The  current  MCL  for  1 .1 .2- 
trichloroethane  is  based  on  a  PQL  of 
0.005  mg/L.  As  a  part  of  the  Six- Year 
Review,  EPA  analyzed  more  recent  WS 
data  to  determine  if  it  might  be  possible 
to  recalculate  the  PQL  (USEPA.  2002d), 
In  addition,  the  Agency  evaluated 
whether  more  sensitive  anahiical 
methods  have  been  approved  and  put 
into  use  by  a  wide  number  of 
laboratories.  The  results  of  these 
analyses  indicate  that  a  slight 
improvement  in  analytical  feasibility 
might  exist.  Evaluation  of  the  WS  data 
shows  that  EPA  Regional  and  State 
laboratories  exhibit  greater  than  90 
percent  laboratory  passing  rates  at 
concentrations  around  the  current  PQL 
of  0.005  mg/L.  Because  most  of  the 
laboratory  passiijg  rates  exceeded  the  75 
percent  criterion  typically  used  to 
derive  a  PQL  from  WS  studies,  this 
information  indicates  that  a  lower  PQL 


corresponding  to  the  75  percent  passing 
rate  might  exist  for  1.1.2- 
trichloroethane.  While  this  information 
is  indicative  of  a  possibly  lower  PQL. 
the  WS  data  are  insufficient  at  this  time 
to  actually  recalculate  what  the  lower 
PQL  for  1.1.2-trichloroethane  might  be. 

Using  information  about  the 
analytical  methods  most  widely  used  to 
report  results  in  the  WS  studies,  the 
MDLs  for  these  methods,  and  the  10 
times  MDL  multiplier.  EPA  estimated 
what  the  possibly  lower  PQL/MCL 
might  be.  For  the  analysis  of  1,1.2- 
trichloroethane  in  the  more  recent  WS 
studies,  laboratories  predominantly 
used  EPA  Methods  524.2  (GC/MS)"and 
502.2  (Purge  and  Trap  GO.  which  both 
have  upper  limit  MDLs  of  0.00003  mg/ 
L.  A  10  times  MDL  multiplier  predicts 
a  PQL  of  0.0003  mg/L.  Since  this  value 
is  below  the  current  MCLG.  this 
supports  consideration  of  whether  the 
MCL  might  be  set  at  the  MCLG  if 
sufficient  data  were  available  to 
recalculate  the  PQL.  EPA  did  not  use 
the  possibly  lower  PQL  as  a  threshold 
in  the  occurrence  analysis  but  instead 
used  0.003  mg/L  (the  current  MCLG) 
since  this  is  the  lowest  level  to  which 
the  MCL  would  possibly  be  revised. 

Since  the  anahiical  feasibility 
analysis  indicates  that  the  PQL  for  1.1.2- 
trichloroethane  (and  therefore  the  MCL) 
could  possibly  be  lower  if  EPA  had 
more  definitive  data  to  recalculate  the 
PQL.  EPA  considered  whether  treatment 
feasibility  is  likely  to  pose  any 
limitations  (USEPA.  2002k).  the  current 
BATs  for  1,1,2-trichloroethane  include 
both  PTA  and  GAC.  Small  system 
compliance  technologies  for  1.1.2- 
trichloroethane  include  GAC  and 
several  aeration  technologies  EP.\ 
believes  that  these  BATs  and 
compliance  technologies  are  still 
practical  and  would  not  pose  any 
limitations  for  1.1.2-trichloroethane  at  a 
possibly  lower  level. 

The  results  of  EPAs  review  of 
possible  "other  regulator)'  revisions" 
did  not  identify  any  issues  that  are 
specific  to  1.1.2-trichloroethane 
(USEPA.  2002e). 

EPA  evaluated  the  results  of  the 
occurrence  and  exposure  analyses  for 
1.1,2-trichloroethane  to  determine 
whether  changes  to  the  MCL  might  be 
appropriate  and  likely  to  result  in 
additional  public  health  protection  if 
sufficient  data  were  available  to 
recalculate  the  PQL  and  subsequently 
set  the  MCL  at  Uie  MCLG  (USEPA. 
2002g;  USEPA.  2002h).  Table  V-15 
shows  the  results  of  the  detailed 
occurrence  and  exposure  analyses  based 
on  the  16-State  cross-section  for  the 
current  MCL  (0.005  mg/L)  and  the 
potentially  revised  MCL  (0.003  mg/L) 
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based  on  setting  tiie  MCL  at  the  MCLG. 
Based  on  the  detailed  analysis,  it 
appears  that  1,1,2-trichloroethane  is 


unlikely  to  occur  at  the  current  MCL  or 


any  potential  MCL  revisions  in  the 
States  used  for  the  cross-section. 

BILUNG  CODE  6560-SO-P 


Threshold 
(in  mg/L) 


OiirentMCL    0.005 


Potentially     „  ^„^ 
revised  MCL* 


Threshold 
(in  mg/L) 


CuireniMCL    0.005 


Potential^     ^  ^^3 
revised  MCL' 


Table  V-15:   1,1,2-Trichloroethane  Occurrence' 


Systems^ 


16  Cross-Section 

States  -  Total 
Systems  with  Data 


::.284 


2.284 


Estimated  #  Systems 

>  Threshold 
(credible  intervals)^ 


0 


(0-0) 


(0-0) 


Estimated  %  Systems 

>  Threshold 

(credible  intervals)'' 


0  000% 


(0  000% -0.000%) 


0.000% 


(0.000%  -  0.000%) 


Population  Served  by  Systems 


16  Cross-Section 

States  -  Total 

Population  Served  by 

Systems  with  Data 


110.366,500 


110.366.500 


Estimated  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)^ 


0 


(0-0) 


(0-0) 


Estimated  %  Population 
Served  by  Systems  > 

Threshold 
(credible  intervals)^ 


0.000% 


(0.000%  -  0.000%) 


0.000% 


(0.000% -0.000%) 


Notes: 

'  Results  are  based  on  the  number  and  percent  of  systems  (and  the  correspondmg  population  served  by  those  systems)  with  estimated 

mean  concentrations  above  the  specified  threshold. 

'  All  percentages  are  shown  to  three  significant  figures    All  system  values  are  rounded  to  the  nearest  whole  system.  All  population 

values  are  rounded  to  the  nearest  hundred 

'  "Credible  intervals"  are  generated  to  quanufy  the  uncertainty  around  each  estimated  probability  in  the  Bayesian  analysis  of  the 

occurrence  data.  For  further  explanation  of  credible  intervals  and  the  Bayesian  analysis,  please  see  "Occurrence  Estimation 

Methodology  and  Occurrence  Findings  Report  for  the  Six-Year  Regulatory  Review"  (USEPA,  2002g). 

*  The  "potentially  revised  MCL"  is  the  based  on  setting  the  MCL  at  the  MCLG,  if  EPA  had  sufficient  data  to  recalculate  the  PQL  and 

if  h  were  found  that  the  analytical  feasibility  was  not  a  limiting  factor.  ^___ 


BILUNG  CODE  6560-60-C 

c.  Preliminary  Decision.  Although 
there  are  new  data  that  support 
consideration  of  whether  a  lower  PQL  is 
possible  (and  therefore  a  possibly  set  the 
MCL  at  the  MCLG),  EPA  does  not 
believe  a  revision  to  the  NPDWR  for 
1,1,2-trichloroethane  is  appropriate  at 
this  time.  The  Agency  believes  that  any 
potential  revision  to  the  MCL  is  unlikely 
to  significantly  improve  the  level  of 
public  health  protection  because  1,1,2- 
trichloroethane  appears  to  occur 
infrequently  at  concentrations  at  or 
below  the  current  MCL. 

66.  Trichloroethylene 

a.  Background.  EPA  published  the 
current  NPDWR  for  trichloroethylene  on 
July  8. 1987  (52  FR  25690  (USEPA, 
1987)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  32,  probable  human 
carcinogen.  The  NPDWR  also 
estabUshed  an  MCL  of  0.005  mg/L  based 
on  analytical  feasibility. 


b.  Technical  Reviews.  EPA  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to 
trichloroethylene.  The  revised  risk 
assessment  will  consider  relevant 
studies  that  have  become  available  on 
the  toxicity  of  trichloroethylene 
including  its  potential  developmental 
and  reproductive  toxicity.  The  Agency 
expects  the  new  risk  assessment  to  be 
completed  in  the  2002  or  2003  time 
frame  (USEPA,  2002i). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  trichloroethylene  is 
appropriate  at  this  time  because  a 
reassessment  of  the  health  risks 
resulting  from  exposure  to 
trichloroethylene  is  ongoing. 

67.  Vinyl  Chloride 

a.  Background.  EPA  published  the 
current  NPDWR  for  vinyl  chloride  on 
July  8,  1987  (52  FR  25690  (USEPA, 
1987)).  The  NPDWR  established  an 
MCLG  of  zero  based  on  a  cancer 
classification  of  A,  known  human 


carcinogen.  The  NPDWR  also 
established  an  MCL  of  0.002  mg/L  based 
on  analytical  feasibility. 

b.  Technical  Reviews.  The  Agency 
updated  the  health  risk  assessment  of 
vinyl  chloride  in  2000  (USEPA,  2000k). 
The  updated  risk  assessment  included 
relevant  studies  that  were  available  on 
the  toxicity  of  vinyl  chloride  including 
its  potential  developmental  and 
reproductive  toxicity.  According  to  the 
1986  EPA  Guidelines  for  Carcinogen 
Risk  Assessment,  vinyl  chloride  is 
categorized  as  Group  A,  known  human 
carcinogen.  Under  the  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (61  FR  17960,  April  23, 
1996  (USEPA,  1996)),  EPA  concluded 
that  vinyl  chloride  is  a  known  human 
carcinogen  by  the  inhalation  route  of 
exposure,  based  on  human 
epidemiological  data  and,  by  analogy, 
by  the  oral  and  dermal  routes. 

The  current  MCL  for  vinyl  chloride  is 
based  on  a  PQL  of  0.002  mg/L.  As  a  part 
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of  the  Six- Year  Review,  EPA  analyzed 
WS  data  to  determine  if  it  might  be 
possible  to  recalculate  the  PQL.  In 
addition,  the  Agency  evaluated  whether 
more  sensitive  analytical  methods  have 
been  approved  and  put  into  use  by  a 
wide  number  of  laboratories.  Based  on 
these  analyses,  the  Agency  believes  the 
current  PQL,  and  therefore  the  MCL,  is 
still  appropriate  (USEPA,  2002d). 

A  review  of  treatment  feasibility  is  not 
necessary  for  vinyl  chloride  because  no 
changes  to  the  MCLG  or  the  MCL  are 
warranted  at  this  time.  In  addition,  the 
results  of  EPA's  review  of  possible 
"other  regulatory  revisions"  did  not 
identify  any  vinyl  chloride-specific 
issues  (USEPA,  2002e).  Since  EPA  did 
not  identify  a  health  or  technology  basis 
for  revising  the  vinyl  chloride  NPDWR. 
the  Agency  did  not  conduct  a  detailed 
occurrence  and  exposure  analysis. 

c.  Preliminary  Decision.  After 
reviewing  the  results  of  the  pertinent 
technical  analyses,  the  Agency  believes 
the  NPDWR  for  vinyl  chloride  remains 
appropriate  and  thus,  it  is  not  subject  to 
revision  at  this  time. 

68.  Xylenes  (Total) 

a.  Background.  EPA  published  the 
current  NPDWR  for  total  xylenes  on 
Januar>'  30,  1991  (56  FR  3526  (USEPA, 
1991a)').  The  NPDWR  established  an 
MCLG  and  an  MCL  of  10  mg/L.  The 
Agency  based  the  MCLG  on  an  RfD  of 

2  mg/kg/day  and  a  cancer  classification 
of  D,  not  classifiable  as  to  human 
carcinogenicity. 

b.  Technical  Reviews.  The  Agency  has 
initiated  a  reassessment  of  the  health 
risks  resulting  from  exposure  to  xylenes. 
The  revised  risk  assessment  will 
consider  relevant  studies  that  have 
become  available  on  the  toxicity  of 
xylenes  including  its  potential 
developmental  and  reproductive 
toxicity.  The  Agency  expects  the  new 
risk  assessment  to  be  completed  in  the 
2002  or  2003  time  frame  (USEPA, 
20021). 

c.  Preliminary  Decision.  The  Agency 
does  not  believe  a  revision  to  the 
NPDWR  for  xylenes  is  appropriate  at 
this  time  because  a  reassessment  of  the 
health  risks  resulting  from  exposure  to 
xylenes  is  ongoing. 

B.  What  Preliminary  Decision  Has  EPA 
Made  Regarding  the  Total  Coliform 
Rule? 

1.  Background 

EPA  published  the  TCR  on  June  29, 
1989  (54  FR  27544  (USEPA.  1989b)). 
The  TCR  is  one  of  several  EPA 
regulations  that  protect  the  public  from 
pathogens  in  drinking  water.  The  TCR 
requires  all  PWSs  to  monitor  for  the 


presence  of  total  coliforms  in  the 
distribution  system.  Total  coliforms  are 
a  group  of  closely  related  bacteria  that 
are  (with  few  exceptions)  not  harmful  to 
humans.  They  are  natural  and  common 
inhabitants  of  the  soil  and  ambient 
waters  (e.g.,  lakes,  rivers  and  estuaries), 
as  well  as  in  the  gastrointestinal  tract  of 
animals.  A  few  of  these  coliforms  (fecal 
coliforms,  including  Escherichia  coli  or 
E.  coli'^^]  only  grow  within  the 
intestinal  tract  of  humans  and  other 
warm-blooded  animals.  Total  coliforms 
may  be  injured  by  environmental 
stresses  (e.g..  lack  of  nutrients)  and 
water  treatment  (e.g.,  chlorine 
disinfection)  in  a  manner  similar  to 
most  bacterial  pathogens  and  many 
virus  pathogens.  Therefore,  EPA 
considers  them  a  useful  indicator  of 
bacterial  and  many  viral  waterborne 
enteric  pathogens.  More  specifically,  for 
drinking  water,  total  coliforms  are  used 
to  determine  the  adequacy  of  water 
treatment  and  the  integrity  of  the 
distribution  system.  The  absence  of  total 
coliforms  in  the  distribution  system 
minimizes  the  likelihood  that  fecal 
pathogens  are  present.  Thus,  total 
coliforms  are  used  to  determine  the 
vulnerability  of  a  system  to  fecal 
contamination. 

The  1989  TCR  set  an  MCLG  of  zero  for 
total  coliforms  because  EPA  was  not 
aware  of  any  data  in  the  scientific 
literature  supporting  a  particular  value 
for  the  concentration  of  coliforms  below 
which  no  known  or  anticipated  adverse 
health  effects  occur,  with  ein  adequate 
margin  of  safety.  The  TCR  requires 
systems  to  monitor  for  total  coliforms  at 
a  frequency  proportional  to  the  number 
of  people  served.  If  any  sample  is  total 
coliform-positive,  the  system  must: 

•  Test  the  positive  culture  for  the 
presence  of  either  fecal  coliforms  or  £. 
coli; 

•  Take  one  set  of  3—4  repeat  samples 
at  sites  located  within  five  or  fewer 
sampling  sites  adjacent  to  the  location 
of  the  routine  positive  sample  within  24 
hours;  and 

•  Take  at  least  5  routine  samples  the 
next  month  of  operation. 

2.  Technical  Reviews 

Since  the  TCR  was  promulgated  in 
1989,  few  technical  papers  on  the 


•^EPA  is  aware  that  Escbencbia  coli  0157  nia\ 
be  found  in  fecally  contaminated  drinking  water  To 
date,  however,  none  of  the  EPA-approved  methods 
for  E  coli  and  fecal  coliforms  in  drinking  water 
detect  E  coli  0157  Nevertheless.  £  coli  0157.  as 
is  true  with  nonpathogenic  E  coli  strains,  is  always 
associated  with  fecal  waste  (outside  the  laboratory) 
and  should  be  as  susceptible  to  disinfection  as  the 
nonpathogenic  strains.  Therefore,  the  presence  off 
coli  0157  should  always  be  accompanied  by  other 
E.  coli  strains  that  are  detectable  by  the  EPA- 
approved  methods. 


occurrence  of  coliforms  in  treated  water 
have  been  published.  Much  of  the 
recent  technical  data  on  coliforms  are 
associated  with  biofilm  studies, 
specifically  the  factors  that  facilitate  the 
growth  of  coliforms  and  other  microbes 
within  the  distribution  svstem  (e.g., 
LeChevallieref  a/..  1991."  1996: 
LeChevallier,  1999).  In  addition,  several 
studies  have  been  published  describing 
the  performance  of  new  coliform 
methods  (e.g.,  Brenner  et  a}  .  1993: 
Grant,  1997). 

One  recent  study  examined  the 
relationship  between  total  coliforms  and 
waterborne  disease  outbreaks  (Craun  et 
ai,  1997).  According  to  the  study 
results,  coliforms  were  found  in  84 
percent  of  the  187  systems  during  an 
outbreak  investigation,  but  in  the 
months  before  any  outbreak,  they  were 
only  detected  by  26  percent  of  these 
systems.  For  outbreaks  caused  by 
Cryptosporidium  or  Giardia,  coliforms 
were  only  found  during  38  percent  of 
the  outbreaks.  The  study,  as  well  as  data 
from  the  1993  outbreak  of  waterborne 
cryptosporidiosis  in  Milwaukee 
(MacKenzie,  et  ai,  1994),  continues  to 
support  the  premise  that  coliforms  are 
an  inadequate  indicator  for 
Cryptosporidium  oocysts  and  Giardia 
cysts  in  treated  waters,  presumably 
because  these  protozoa  are  appreciably 
more  resistant  to  disinfection  than  the 
coliform  indicators,. 

Since  promulgation  of  the  TCR.  EPA 
has  received  comments  from  a  number 
of  stakeholders.  Stakeholders  have 
suggested  modifications  to  reduce  the 
burden  of  implementing  the  TCR.  EPA 
has  determined  that  an  opportunity  for 
implementation  burden  reduction  exists 
and  will  analyze  the  effect  that  such 
changes  would  have  on  public  health 
protection  as  part  of  the  Agency's 
regulatory  development/revision 
process.  Only  those  measures  which 
reduce  the  TCR  implementation  burden 
while  still  assuring  public  health 
protection  will  be  considered  by  EPA, 

3.  Preliminary  Decision 

EPA  intends  to  undertake  a 
rulemaking  process  to  initiate  possible 
revisions  to  the  TCR  As  part  of  this 
process,  EPA  believes  it  may  be 
appropriate  to  include  this  rulemaking 
in  a  wider  effort  to  review  and  address 
broader  issues  associated  with  drinking 
water  distribution  systems.  This  would 
be  one  way  of  addressing  some  of  the 
recommendations  of  the  Microbial/ 
Disinfection  Byproducts  (M/DBP) 
Federal  Advisory  Committee  in  the 
Stage  2  M/DBP  Agreement  in  Principle 
(65  FR  83015,  December  29,  2000 
(USEPA,  2000h)),  As  part  of  the  TCR 
rulemaking.  EPA  plans  to  assess  the 
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effectiveness  of  the  current  TCR  in 
reducing  public  health  risk,  and  what 
technically  supportable  alternative/ 
additional  monitoring  strategies  are 
available  that  would  decrease  economic 
burden  while  maintaining  or  improving 
public  health  protection. 

VI.  Request  for  Comments 

A.  On  Which  Issues  Is  EPA  Soliciting 
Public  Comment? 

Todav's  action  solicits  public 
comment  on  the  following  broad  issues. 

(1)  Is  EPA's  protocol  for  the  review  of 
the  69  NPDWRs  discussed  in  today's 
action  reasonable  and  appropriate? 


(2)  Based  on  the  review,  are  EPA's 
revise/not  revise  conclusions 
appropriate  for  each  of  the  69  NPDWRs? 

EPA  also  invites  commenters  to 
submit  anv  new,  relevant  peer-reviewed 
data  pertaining  to  the  NPDWRs 
discussed  in  today's  action.  Peer- 
reviewed  data  are  studies/analyses  that 
have  been  reviewed  by  qualified 
individuals  for  organizations)  who  are 
independent  of  those  who  performed 
the  work,  but  who  are  collectively 
equivalent  in  technical  expertise  (i.e., 
peers)  to  those  who  performed  the 
original  work.  A  peer  review  is  an  in- 
depth  assessment  of  the  assumptions, 
calculations,  extrapolations,  alternate 


interpretations,  methodology, 
acceptance  criteria,  and  conclusions 
pertaining  to  the  specific  major 
scientific  and/or  technical  work 
products  and  of  the  documentation  that 
supports  them  (USEPA,  20001).  Relevant 
data  include  studies/analyses  pertaining 
to  health  effects,  analytical  feasibility, 
treatment  feasibility,  and  occurrence/ 
exposure  related  to  the  contaminants 
discussed  in  today's  action. 

Table  VI-1  summarizes  the  specific 
comments  requested  in  today's  action 
and  provides  a  cross  reference  to  the 
section  of  today's  action  where  the  issue 
is  discussed. 

BILLING  CODE  6560-SO-P 


Table  Vl-1:  Issues  on  Which  EPA  is  Requesting  Public  Comment  or  Data 


Description  of  the  Public  Input  Requested 


( 1 )  Reasonableness  and  appropriateness  of  EPA's  protocol 


(2)  Validity  of  EP.A's  methodology  and  assumptions  for  estimating 

occurrence  and  suitabilit>'  of  using  a  national  extrapolation 


(3)  .Appropriateness  of  EP.A's  reviscnot  revise  decisions 


(4)  Merit  of  gathering  better  data  on  which  to  recalculate  the  PQL  for 

dichloromethane. 


(5)  Occurrence  data  for  oxamyl  at  levels  between  0.007  and  0.2  mg/L 


Corresponding  section  in 
Notice  pertaining  to  request 


Section  IV 


Section  IV.B.5 


Section  V 


Section  V.A.26 


Section  V.A.50 


BILLING  CODE  6560-SO-C 

EPA  also  invites  commenters  to 
submit  any  new,  relevant  peer-reviewed 
data  pertaining  to  the  NPDWRs 
discussed  in  today's  action. 

B.  Request  for  Comments  on  Use  of 
Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
comments  on  how  to  make  this  action 
easier  to  understand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  decisions  in  the  notice  and 
our  rationale  for  those  decisions  clearly 
stated? 

•  Does  the  notice  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  [grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  notice  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
notice  easier  to  understand? 


VII.  EPA's  Next  Steps 

EPA  plans  a  60-day  comment  period 
following  this  action.  For  each  NPDWR 
for  which  the  Agency  has  published  its 
preliminary-  revise/not  revise  decision 
in  today's  action,  EPA  will  consider  the 
public  comm.ents  received  and  review 
any  new  peer-reviewed  data  submitted 
in  support  of  those  public  comments  to 
determine  whether  a  different  revise/not 
revise  decision  is  appropriate  in  light  of 
the  submitted  data.  The  Agency  plans  to 
publish  its  final  revise/not  revise 
decisions  for  these  NPDWRs  in  the 
August  2002  time  frame. 

The  publication  of  a  decision  to  revise 
pursuant  to  SDWA  Section  1412(b)(9)  is 
not  the  end  of  the  regulatory  process, 
but  is  the  beginning  of  one.  A  decision 
to  revise  starts  a  regulatory  process  for 
a  contaminant  that  involves  more 
detailed  analyses  concerning  health 
effects,  costs,  benefits,  occurrence,  and 
other  matters  relevant  to  deriding 
whether  and  huw  an  NPDWR  should  be 
revised.  At  any  point  in  this  process, 
EPA  may  find  that  regulatory  revisions 
are  no  longer  appropriate  and  may 
discontinue  regulatory  revision  efforts  at 
that  time.  Review  of  that  contaminant 


would  continue  in  future  six-year 
reviews. 

Similarly,  a  decision  not  to  revise  at 
this  time  means  only  that  EPA  does  not 
believe  that  regulatory  changes  to  a 
particular  NPDWR  are  appropriate  now, 
based  on  lack  of  new  data,  ongoing 
scientific  reviews,  low  priority,  or  other 
reasons  discussed  in  this  action.  Review 
of  these  contaminants  continues  and 
future  six-year  reviews  may  lead  to  a 
decision  that  regulatory  changes  are 
appropriate. 
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Christine  Todd  Whitman, 

Administrator. 

Appendix  A:  Background  on  the 
Calcidation  of  MCLG  and  Cancer 
Classification  System 

Since  the  identification  of  contaminants  for 
potential  revision  may  be  dependent  on 
whether  or  not  the  maximum  contaminant 
level  goal  (MCLG)  could  change,  a  brief 
explanation  of  the  derivation  of  the  MCLG  is 
warranted.  The  MCLG  is  the  maximum  level 
of  a  contaminant  in  drinking  water  at  which 
no  known  or  anticipated  adverse  health 
effects  occur,  allowing  for  an  adequate 
margin  of  safety  MCLGs  are  non-enforceable 
health  goals.  EPA  establishes  the  maximum 
contaminant  level  (MCL)  based  on  the  MCLG. 
The  MCL  is  the  maximum  permissible  level 
of  a  contaminant  in  water  which  is  delivered 
to  any  user  of  a  public  water  system.  It  is 
derived  based  on  the  MCLG.  Prior  to  the  1996 
Amendments  to  the  Safe  Drinking  Water  Act 
(SDWA).  the  MCL  was  set  as  close  to  the 
MCLG  as  is  feasible,  taking  costs  into 
consideration.  The  1996  Amendments  to  the 
SDWA  permit  consideration  of  costs  relative 
to  benefits  in  establishing  a  MCL.  MCLs  are 
enforceable  standards. 

For  chemicals  exhibiting  a  threshold  for 
toxic  effects,  EPA  establishes  the  MCLG  on 
the  basis  of  an  oral  reference  dose  (RfD).  A 
change  in  the  RfD  could  lead  to  a  change  in 
the  MCLG  and  thus  in  the  MCL.  The  RfD  is 
an  estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  of  a  daily 
oral  exposure  to  the  human  population 
(including  sensitive  subgroups)  that  is  likely 
to  be  without  an  appreciable  risk  of 
deleterious  noncancer  effects  during  a 
lifetime.  The  RfD  is  derived  as  follows: 


MCLG  = 


RfD  X  bw  X  RSC 
I 


RfD  = 


NOAEL  or  LOAEL  or  BMD 


UF  X  MF 

Where: 

NOAEL  =  no-observed-adverse-effect  level 

LOAEL  =  lowest-observed-adverse-effect 

level 
BMD  =  benchmark  dose 
UF  =  uncertainty  factor 
MF  =  modif\'ing  factor 

The  benchmark  dose  (BMD)  is  the  statistical 
lower  confidence  limit  on  the  dose  estimated 
to  produce  a  predetermined  level  of  change 
(i.e..  10  percent)  in  the  critical  response 
relative  to  the  control.  The  uncertainty  factor 
(UF)  is  used  to  account  for  extrapolation 
uncertainties  (e.g..  inter-individual  variation, 
interspecies  differences,  duration  of 
exposure,  and  use  of  a  LOAEL  instead  of  a 
NOAEL)  and  database  adequacy.  The 
modifying  factor  (MF)  is  used  as  a  judgment 
factor  to  account  for  the  confidence  in  the 
critical  studv  (or  studies)  used  in  the 
derivation  of  the  RfD  (USEPA.  20001). 

The  MCLG  is  then  derived  from  the  RfD  as 
follows: 


Where: 

bw  =  body  weight  (70  kg  for  adult  ""') 
RSC  =  relative  source  contribution,  the 
fraction  of  the  RfD  allocated  to  drinking 
water 

1  =  daily  drinking  water  intake  (2  liters  for 
adults 'R) 
The  relative  source  contribution  (RSC)  is 
one  factor  which  will  determine  how  much 
a  change  in  the  RfD  will  lead  to  a  change  in 
the  MCLG.  RSC  refers  to  the  method  of 
accounting  for  human  exposure  from 
multiple  sources  when  setting  health-based 
criteria.  The  purpose  of  the  RSC  is  to  ensure 
that  the  level  of  a  chemical  allowed  by  a 
criterion  or  multiple  criteria,  when  combined 
with  other  identified  sources  of  exposure 
common  to  the  population  of  concern,  will 
not  result  in  exposures  that  exceed  the  RfD 
The  policy  of  considering  multiple  sources  of 
exposure  when  deriving  health-based  criteria 
has  become  common  in  EPAs  risk 
characterizations,  as  well  as  criteria  and 
standard-setting  actions.  The  drinking  water 
program  has  applied  a  ceiling  level  of  80 
percent  of  the  RfD  and  a  floor  level  of  20 
percent  of  the  RfD.  That  is.  the  MCLG  cannot 
account  for  more  than  80  percent  of  the  RfD, 
nor  less  than  20  percent  of  the  RfD.  EPA 
applies  an  RSC  factor  of  20  percent  to  the  RfD 
when  adequate  exposure  data  do  not  exist. 

EPA  has  now  revised  its  RSC  method 
to  improve  consistency  when 
considering  non-water  sources  of 
exposure  (both  ingestion  exposures  (e.g.. 
food)  and  exposures  other  than  the  oral 
route  (e.g.,  inhalation).  The  approach  is 
called  the  Exposiu-e  Decision  Tree.  RSC 
estimates  will  be  made  by  EPA  using 
this  approach,  which  allows  for  use  of 
either  subtraction  or  percentage 
methods,  depending  on  chemical- 
specific  circumstances,  within  the  20  to 
80  percent  range  described  in  the 
previous  paragraph.  For  a  detailed 
discussion  on  the  revised  approach, 
refer  to  the  "Methodology  for  Deriving 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health"  (USEPA. 
2000f). 

It  has  also  been  the  Agency  policy  to 
apply  an  additional  safety  factor  to  the 
RfD  for  chemicals  with  equivocal 
evidence  of  carcinogenicity.  This 
practice  is  another  factor  that  must  be 
evaluated  to  determine  the  impact  of  a 
change  in  RfD  on  the  MCLG. 

For  drinking  water  contaminants 
regulated  prior  to  the  1996  SDWA, 
EPAs  Office  of  Water  (OW)  followed  a 
three-categor\'  regulatory  cancer 
classification  system  (Categories  I.  IL  or 
III).  These  categories  specif}.'  decisions 


•'The  MCLG  for  nilrilfi  was  based  on  a  4  kg  body 
weight  and  a  0.64  liter  drinking  water  intake  for 
infants  because  the>  are  ihe  group  most  sensitive 
to  the  critical  effect. 


as  to  degree  of  concern  for  an  agent's 
carcinogenic  potential  as  a  contaminant 
of  drinking  water,  and  define  to  some 
extent  the  approach  to  risk  management 
which  is  taken  for  establishing  MCLGs. 
Categories  I,  II,  and  III  are  designations 
not  defined  in  guidelines  but  which 
reflect  OW  policy. 

EPA  used  the  six  alphanumeric 
categories  (A,  Bl ,  B2,  C.  D,  E)  of  the 
1986  cancer  guidelines  (51  FR  33992. 
September  24,  1986  (USEPA.  1986b))  m 
establishing  the  MCLG.  The  six -group 
classification  system  is  often  equated  to 
the  three-category  system  in  the 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  Federal  Register 
announcements.  Table  A-1  describes 
the  three  categories  and,  with  few 
exceptions  (e.g..  ber\-llium}.  their  usual 
equivalent  alphanumeric  classification. 
If  a  chemical  is  a  known  or  probable 
human  carcinogen  (Categon.- 1,  generally 
Group  A  or  B).  the  MCLG  is  generally 
set  at  zero  because  it  is  assumed,  in  the 
absence  of  other  data,  that  there  is  no 
known  threshold  for  carcinogenicity.  If 
a  chemical  falls  in  Group  C.  an  RfD 
approach  along  with  an  additional 
safety  (risk  management)  factor  is  used 
in  deriving  the  MCLG.  The  methodology 
used  for  establishing  MCLGs  for 
chemicals  with  var\'ing  degrees  of 
evidence  of  carcinogenicity  is  also 
briefly  described  in  Table  A-1 

Recent  Agency  assessments  also  use 
the  1996  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (61  FR 
17960.  April  23.  1996  (USEPA. 1996))  or 
the  draft  revised  Guidelines  for 
Carcinogen  Risk  Assessment  (USEPA, 
1999b).  The  proposed  guidelines  use 
standard  descriptors  as  part  of  the 
hazard  narrative  to  express  the  weight- 
of-evidence  for  carcinogenic  hazard 
potential.  The  1996  descriptors  are  in 
three  categories:  "Known/likely," 
"cannot  be  determined,"  and  "not 
likely."  Subdescriptors  are  provided 
under  these  categories  to  further 
differentiate  an  agent  s  carcinogenic 
potential.  The  new  descriptors  permit 
consideration  of  exposure  route  and 
mode  of  action  when  making  an 
assessment  of  carcinogenicity  The 
hazard  descriptors  of  the  1996  pmposed 
Guidelines  are  given  in  the  text  to  this 
action  whenever  appropriate.  None  of 
the  chemicals  discussed  in  this  action 
have  been  evaluated  under  the  1999 
draft  revised  Guidelines  for  Carcinogen 
Risk  Assessment. 
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Table  A-1:  Cancer  Classification  Systems  Used  by  EPA 


Three-category  regulatory  approach  for 
establishing  MCLGs 


Corresponding  five-group  classification  system  of 
1986  Cancer  Guidelines 


'«^"->--='-^ 


MCLG .  g^iieri^iiiii;;!!^ 


Category  I 

Known  or  probable  human  carcinogens: 

Strong  evidence  of  carcinogenicity 

Sufficient  human  or  animal  evidence  of 
carcinogenicity. 


,  1 1  ■■.■■■■■■.•.-■■■ .  //.v^v.:.:.:.:a:.:.:.:^jjj:^j:^j.m.lj.^**maij 


Generally  Group  A  or  Group  B 
A:  Human  carcinogen 

Sufficient  evidence  from  epidemiological  studies  to 

support  a  causal  association. 

B:  Probable  human  carcinogen 

Bl:  Limited  evidence  of  carcinogenicity  from 

epidemiological  studies. 

B2:  Inadequate  evidence  or  no  data  from 

epidemiological  studies;  sufficient  evidence  from 

animal  studies. 


:llE:ii6::ibie|l;:  iHi:^^  aft  iuMUi<>iu«l;^ii(HiiiH 


MMMAMM* 


.   :      . : ;     •:?;::. : .      : . .  ~  . :  :■:■:  -  :  ■:  ■■-     •■■■■■ :     :   . : .  x  • : : : :  ■  ■■■:■:.:■■  ^^.  .■.,-.■.■.■.■.■■■.  ....-.■.■.-.■.■.■.-.■.■.■.■.■.■,v,-,-.v.v.-.v, ., . . , 


i 


Category  II 

Limited  evidence  of  carcinogenicity 

Some  limited  but  insufficient  evidence  of 
carcinogenicity  from  animal  data. 


Generally  Group  C 
Possible  human  carcinogen 

Limited  evidence  of  carcinogenicity  in  animals  in  the 
absence  of  human  data. 


Mil^  «9^UsbMi  niRiiistiheB^iii^i^mi^ 


Category  III 

Inadequate  or  no  evidence  of 

carcinogenicity  in  animals 


tMMMMMMMMMMMl 


Group  D  or  Group  E 

D:  Not  classifiable  as  to  human  carcinogenicity 

Inadequate  human  and  animal  evidence  of 

carcinogenicity,  or  no  data  available. 

E:  Evidence  of  non-carcinogenicity  for  humans 

No  evidence  of  carcinogenicity  in  two  different 

animal  species,  or  in  both  epidemiological  and  animal 

studies. 


Sources:  51  FR  33992,  September  24.  1986  (USEPA,  1986b);  and  57  FR  31716,  July  17,  1992  (USEPA,1992). 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

43  CFR  Part  423 
RIN1006-AA44 

Public  Conduct  on  Bureau  of 
Reclamation  Lands  and  Projects 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Final  rule  with  request  for 

comments. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  issuing  this  rule  to 
establish  regulations  regarding  public 
conduct  on  all  Reclamation  lands 
{including  waters)  and  Reclamation 
projects.  Reclamation  is  required  by  law 
to  issue  this  rule  in  order  to  provide  for 
the  security  of  dams,  facilities,  and 
resources  under  its  jurisdiction. 
DATES:  This  rule  is  effective  on  April  17, 

2002,  and  shall  expire  on  April  17, 

2003.  Reclamation  must  receive  any 
comments  on  this  final  rule  no  later 
than  June  17,  2002. 

ADDRESSES:  Any  comments  on  this  rule 
should  be  sent  to  Bureau  of 
Reclamation,  P.O.  Box  25007.  Denver, 
CO  80225,  Attention:  John  Lambert,  D- 
6020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Todd,  Director,  Operations, 
Bureau  of  Reclamation,  1849  C  Street, 
NfW.,  Washington,  DC  20240,  telephone 
(202)  513-0615. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  11,  2001,  terrorists 
launched  attacks  on  targets  within  the 
United  States  killing  large  numbers  of 
people  and  damaging  properties  of 
national  significance.  Reclamation  is 
responsible  for  protecting  348  reservoirs 
and  more  than  500  Federal  dams,  58 
hydroelectric  power  plants,  and  over  8 
million  acres  of  Federal  property 
including  300  recreation  areas,  many  of 
national  significance.  Additionally, 
Reclamation  projects  host  90  million 
visitors  each  year.  Personnel,  vehicles  or 
water  vessels  operating  at  Reclamation 
lands,  facilities,  and  waters  could  gain 
unauthorized  access  to  these  lands, 
facilities,  and  water,  threaten  the  safety 
of  Reclamation  employees  and  visitors, 
or  launch  terrorist  attacks  or  commit 
other  criminal  acts  against  dams,  power 
plants,  property,  and  adjacent 
population  centers. 

Pubhc  Law  107-69  (November  12, 
2001)  provides  for  law  enforcement 
authority  within  Reclamation  projects 
and  on  Reclamation  lands  and  section 


1(a)  of  this  law  requires  us  to  "issue 
regulations  necessary  to  maintain  law 
and  order  and  protect  persons  and 
property  within  Reclamation  projects 
and  on  Reclamation  lands."  This 
regulation  establishes  rules  and 
regulations  governing  public  conduct  on 
all  Reclamation  lands  and  Reclamation 
projects,  including  all  waters  subject  to 
the  jurisdiction  of  Reclamation.  The 
regulation  establishes  the  minimum 
rules  and  regulations  necessary  for  law 
enforcement  officers  to  ensure  the  safety 
of  the  public  and  Reclamation 
employees,  to  protect  critical  water  and 
power  resource  facilities,  and  to  address 
potential  criminal  activities  against 
Reclamation  facilities  and  individuals 
within  those  facilities.  Further  many  of 
these  regulations  are  derived  ir.>m  long- 
standing National  Park  Service 
regulations,  which  are  well-known  and 
well-understood  by  the  public,  and 
which  in  most,  if  not  all,  cases  were 
subject  to  public  comment  and  review 
when  first  proposed. 

II.  Determination  To  Issue  Final  Rule 
Effective  in  Less  Than  30  Days 

We  did  not  publish  a  notice  of 
proposed  rulemaking  for  this  regulation. 
In  keeping  with  the  requirements  of  5 
U.S.C.  553  (b),  we  find  that  good  reason 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking.  In  keeping  with 
the  requirements  of  5  U.S.C.  553  (d)(3). 
we  also  find  that  good  reason  exists  for 
making  this  regulation  effective  in  less 
than  30  days  after  publication  in  the 
Federal  Register.  National  security 
officials  warn  that  future  terrorist 
attacks  against  high  visibility  civilian 
targets,  including  dams  and  power 
plants,  may  be  anticipated.  The 
measures  contemplated  by  the  rule  are 
intended  to  prevent  future  terrorist 
attacks  against  Reclamation  lands, 
facilities,  and  waters,  and  to  protect 
visitors  to  and  population  centers 
adjacent  to  these  lands,  facilities,  and 
waters.  In  addition,  the  rule  is  necessary 
to  deal  with  a  large  increase  in  tourism 
and  visitation  to  Reclamation  lands, 
facilities,  and  recreation  areas  with  the 
coming  of  Spring,  Reclamation 
Centennial  activities,  and  other 
upcoming  events.  To  delay  the  effective 
date  of  this  rule  is  impractical  and 
contrary  to  the  public  interest  because  it 
may  render  individuals  and  facilities 
vulnerable  to  subversive  activity, 
sabotage,  or  terrorist  attack.  Immediate 
action  is  required  to  accomplish  these 
objectives.  The  regulations  will  expire 
one  year  from  the  date  they  take  effect, 
which  will  be  the  date  of  publication. 
Reclamation  will  accept  and  consider 
comments  on  this  rule  for  60  days  after 
the  date  of  publication.  Reclamation  is 


in  the  process  of  developing  a  more 
comprehensive  public  conduct  rule,  and 
it  will  use  comments  received  on  this 
rule  in  finalizing  the  comprehensive 
rule. 

III.  Procedural  Matters 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
Department  Manual  516  DM.  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  An 
environmental  assessment  is  not 
required.  The  rule  is  categorically 
excluded  from  NEPA  review  under  40 
CFR  1508.4,  Departmental  Manual  516 
DM  2,  Appendix  1,  paragraph  1.10. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  (E.O.)  12866, 
(58  FR  51735,  Oct.  4,  1993),  an  agency 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  E.O.  Executive 
Order  12866  defines  a  "significant 
regulatory  action"  as  a  regulatory  action 
meeting  any  one  of  foin  criteria 
specified  in  the  E.O.  This  rulemaking  is 
considered  a  significant  regulatory 
action  under  criterion  number  4, 
because  it  raises  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  E.O.  We  have  therefore 
submitted  the  regulation  to  0MB  for 
review. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C,  601  et  seq).  A  Regulatory 
Flexibility  Analysis  is  not  required. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Fairness  Act.  The  rule: 

U)  Will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions. 

(3)  Will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
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the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act  of  2995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  million  per  year. 
Moreover,  the  rule  does  not  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq)  is  not  required. 

Executive  Order  12630,  Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  Thus,  a  taking* 
implication  assessment  is  not  required. 
This  rule  only  addresses  the  possible 
consequences  of  public  conduct  on 
Reclamation  lands  and  Reclamation 
projects. 

Paperwork  Reduction  Act 

This  rule  does  not  require  any 
information  collection  under  the 
Paperwork  Reduction  Act.  Therefore,  an 
0MB  Form  83-1  is  not  required. 

Executive  Order  13132,  Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
Federalism  implications.  A  Federalism 
assessment  is  not  required.  The  rule  will 
not  affect  the  roles,  rights,  and 
responsibilities  of  States  in  any  way. 
The  rule  will  not  result  in  the  Federal 
Government  taking  control  of  traditional 
State  responsibilities,  nor  will  it 
interfere  with  the  ability  of  States  to 
formulate  their  own  policies.  In 
addition,  the  rule  will  not  affect  the 
distribution  of  power,  the 
responsibilities  among  the  various 
levels  of  government,  nor  preempt  State 
law. 

Executive  Order  12988,  Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Department's  Office  of  the 
Solicitor  has  determined  that  this  rule 
does  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of 
section  3(a)  and  3(b)(2)  of  the  Executive 
Order. 

Executive  Order  13211,  Energy  Impacts 

In  accordance  with  Executive  Order 
13211.  the  rule  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  and  use  of  energy. 
Therefore,  a  Statement  of  Energy  Effects 
is  not  required. 


IV.  Comments  on  this  Rule 

If  vou  wish  to  comment  on  this  rule, 
you  may  submit  your  comments  bv  one 
of  two  methods.  You  may  mail 
comments  to;  Bureau  of  Reclamation, 
P.O.  Box  25007,  Denver,  CO  80403, 
Attn:  Diana  Trujillo,  D-5300.  You  may 
also  hand-deliver  comments  to  the 
Bureau  of  Reclamation.  Denver  Federal 
Center,  6th  and  Kipling,  Building  67, 
Room  124.  Lakewood,  Colorado.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record.  We  will  honor 
the  request  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifv'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subjects  in  43  CFR  Part  423 

Law  Enforcement,  Public  Conduct. 
Reclamation  Lands  and  Reclamation 
Projects. 

Dated:  .^prii  3,  2002. 
Bennett  W.  Raley, 

Assistant  Secretan,' — Water  and  Science 

For  the  reasons  stated  in  the 
preamble,  the  Bureau  of  Reclamation 
amends  title  43  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  423  to 
read  as  follows: 

PART  423— PUBLIC  CONDUCT  ON 
RECLAMATION  LANDS  AND 
PROJECTS 

Sec. 

423.1  Purpose  and  applicability  of  this  part. 

423.2  Definitions  of  terms  used  in  this  part 

423.3  Prohibition  of  trespassing,  tampering. 
and  vandalism. 

423.4  Restrictions  on  water  vessel 
operation. 

423.5  Applicability  of  State  law  to  vehicle 
operation. 

423.6  Restrictions  on  weapons 

423.7  Prohibition  of  disorderly  conduct. 

423.8  Prohibition  on  interfering  with 
agency  functions. 

423.9  Prohibition  of  explosives 

423.10  Criminal  penalty  for  violations  of 
this  part. 


Authority:  43  U.S.C,  373b.  16  U.S.C.  460  I- 

.31 

§  423.1     Purpose  and  applicability  of  this 
part. 

The  purpose  of  this  part  is  to  maintain 
law  and  order  and  protect  persons  and 
property  on  Reclamation  lands,  as 
defined  in  this  part  and  at  Reclamation 
projects  as  defined  in  this  part.  This  part 
shall  not  apply  where  the  Federal 
government  has  no  ownership  interest. 

§  423.2    Definitions  of  terms  used  In  this 
part. 

Disorderly  conduct  means  committing 
anv  of  the  following  acts  with  the  intent 
to  cause  or  create  a  risk  of  public  alarm, 
nuisance,  jeopardv  or  violence: 

(1)  Fighting  or  threatening,  or  violent 
behavior; 

(2)  Language,  utterance,  gesture,  or 
display  or  act  that  is  obscene,  physically 
threatening  or  menacing,  or  that  is  likely 
to  inflict  injury  or  incite  an  immediate 
breach  of  the  peace; 

(3)  Unreasonable  noise,  considering 
the  nature  and  purpose  of  the  person's 
conduct,  location,  time  of  day  or  night, 
and  other  factors  that  would  govern  the 
conduct  of  a  reasonably  prudent  person 
under  the  circumstances;  or 

(4)  Creating  or  maintaining  a 
hazardous  or  physically  offensive 
condition. 

Reclamation  means  the  Bureau  of 
Reclamation  of  the  United  States 
Department  of  the  Interior. 

Reclamation  lands  means  all  real 
propertv  administered  by  the 
Commissioner  of  Reclamation,  and 
includes  all  acquired  and  withdrawn 
lands  and  water  areas  under  the 
jurisdiction  of  Reclamation 

Reclamation  projects  means  any  water 
supplv  projects  or  water  delivery 
projects  constructed  or  administered  by 
Reclamation  under  the  Federal 
reclamation  laws,  and  Acts 
supplementary  thereto  and  amendatory 
thereof. 

Vehicle  means  every  device  in.  upon, 
or  bv  which  a  person  or  property  is  or 
may  be  transported  or  drawn  on  land, 
except  devices  moved  by  human  power 
or  used  exclusively  upon  stationary-  rails 
or  track. 

Vessel  means  even.'  type  or 
description  of  craft  that  is  used  or 
capable  of  being  used  as  a  means  of 
transportation  on  water  Any  buoyant 
device  that  permits  or  is  capable  of  free 
flotation  is  a  vessel.  A  seaplane  is  not 
a  vessel, 

Weapon  means  any  of  the  following: 

(1)  A  firearm,  which  is  a  loaded  or 
unloaded  pistol,  rifle,  shotgun  or  other 
device  which  is  designed  to,  or  may  be 
readily  converted  to  expel  a  projectile 
by  the  ignition  of  a  propellant; 
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(2)  A  compressed  gas  or  spring- 
powered  pistol  or  rifle,  irritant  gas 
device,  explosive  device;  or 

(3)  Any  other  implement  designed  to 
discharge  missiles. 

§423.3    Prohibition  of  trespassing, 
tampering,  and  vandalism. 

(a)  The  following  activities  are 
prohibited: 

(1)  Trespassing,  entering,  or 
remaining  in  or  upon  property  or  real 
property  not  open  to  the  public  (closed 
area),  except  with  the  express  invitation 
or  consent  of  the  person  having  lawful 
control  of  the  property,  real  property,  or 
water; 

(2)  Tampering  or  attempting  to  tamper 
with  property  or  real  property,  or 
moving,  manipulating,  or  setting  in 
motion  any  of  the  parts  thereof,  except 
when  such  property  is  under  one's 
lawful  control  or  possession;  and 

(3)  Vandalism  or  destroying,  injuring, 
defacing,  or  damaging  property  or  real 
property  that  is  not  under  one's  lawful 
control  or  possession. 

(b)  Reclamation  reserves  the  right  to 
close  and  restrict  public  access  to 
Reclamation  lands  and  Reclamation 
projects  subject  to  this  part  for  security 
or  public  safety  reasons.  Each  closure 
order  or  order  restricting  public  access 
must: 

(1)  Identify  the  facilities,  lands  or 
waters  that  are  closed  or  restricted  as  to 
public  use; 

(2)  Specify  the  uses  that  are  restricted; 

(3)  Specify  the  period  of  time  during 
which  the  closure  or  restriction  shall 
apply  (including  indefinite  periods,  if 
necessary);  and 

(4)  Be  posted  at  places  near  or  within 
the  area  to  which  the  closure  or 
restriction  applies,  in  such  manner  and 
location  as  is  reasonable  to  bring 
prohibitions  to  the  attention  of  the 
public. 


(c)  Within  15  days  of  the  beginning  of 
the  closure  or  restriction.  Reclamation 
will  publish  the  closure  or  restriction  in 
the  Federal  Register,  unless  the 
Commissioner  determines  that 
publication  is  contrary  to  national 
security  or  the  public  interest. 

§  423.4    Restrictions  on  water  vessel 
operation. 

The  following  are  prohibited: 

(a)  Operating  a  vessel  in  a  closed  area; 

(b)  Failing  to  observe  restrictions 
established  by  a  regulatory  marker  (i.e., 
signs,  buoys); 

(c)  Operating  a  vessel,  or  knowingly 
allowing  another  person  to  operate  a 
vessel,  in  a  reckless  or  negligent 
manner,  or  in  a  manner  that  endangers 
or  is  likely  to  endanger  a  person  or 
property;  and 

(d)  Operating  a  vessel  when  under  the 
influence  of  alcohol  or  legally-used 
controlled  substance  that  may  endanger 
life  or  property. 

§  423.5    Applicability  of  State  law  to  vehicle 
operation. 

Anv  person  operating  a  vehicle  within 
Reclamation  lands  or  Reclamation 
projects  is  subject  to  State  laws  in  effect 
at  the  time. 

§  423.6    Restrictions  on  weapons. 

(a)  Carrving  or  possessing  a  weapon  in 
violation  of  applicable  Federal  or  State 
law  is  prohibited. 

(b)  Discharge  of  a  weapon,  except 
where  allowed  by  State  law,  is 
prohibited. 

(c)  Authorized  Federal,  State,  local 
and  tribal  law  enforcement  officers  may 
carry  and  use  weapons  in  the 
performance  of  their  official  duties. 

§423.7    Prohibition  of  disorderly  conduct. 

Disorderly  conduct  is  prohibited. 


§423.8    Prohibition  on  interfering  with 
agency  functions. 

The  following  are  prohibited: 

(a)  Threatening,  resisting, 
intimidating,  or  intentionally  interfering 
with  a  government  employee  or  agent 
engaged  in  an  official  duty,  or  on 
account  of  the  performance  of  an  official 

duty; 

(b)  Violating  the  lawful  order  of  a 
government  employee  or  agent 
authorized  to  maintain  order  and 
control  public  access  and  movement 
during  law  enforcement  actions,  and 
emergency  operations  that  involve  a 
threat  to  public  safety  or  Reclamation 
resources,  or  other  activities  where  the 
control  of  public  movement  and 
activities  is  necessary  to  maintain  order 
and  public  safety; 

(c)  Knowingly  giving  a  false  or 
fictitious  report  or  other  false 
information  to  an  authorized  person 
investigating  an  accident  or  violation  of 
law  or  regulation;  and 

(d)  Knowingly  giving  a  false  report  or 
false  information  for  the  purpose  of 
misleading  a  government  employee  or 
agent  in  the  conduct  of  official  duties. 

§  423.9    Prohibition  of  explosives. 

Using,  possessing,  storing,  or 
transporting  explosives,  blasting  agents, 
or  explosive  materials  is  prohibited 
except  as  allowed  by  State  and  Federal 
law  and  as  authorized  by  Reclamation. 

§  423.1 0    Criminal  penalty  for  violations  of 
this  part. 

In  accordance  with  Section  1(b)  of 
Public  Law  107-69,  anyone  responsible 
for  violation  of  the  provisions  of  this 
part  is  subject  to  a  fine  under 
subchapter  227,  subchapter  C  of  title  18 
United  States  Code,  can  be  imprisoned 
for  not  more  than  6  months,  or  both. 
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Title  3— 

The  President 


Proclamation  7540  of  April  12.  2002 

Pan  American  Day  and  Pan  American  Week.  2002 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Pan  America  comprises  a  set  of  regional  relationships  that  connects  the 
nations  of  the  Western  Hemisphere  in  an  increasingly  interdependent  net- 
work of  commercial  and  cultural  communities.  Every  nation  in  Pan  America. 
with  one  notable  exception,  is  committed  to  promoting  freedom,  democracy. 
and  the  rule  of  law.  Over  the  past  year,  the  Pan  American  nations  have 
become  increasinglv  united  in  purpose,  seeking  to  ensure  the  preservation 
of  the  freedoms  inherent  in  democracy,  to  promote  good  governance,  to 
enhance  economic  development  across  the  hemisphere,  to  protect  human 
rights,  and  to  combat  terrorism,  transnational  crime,  and  narcotics  trafficking 
Continued  progress  in  achieving  these  goals  will  greatly  improve  the  future 
of  the  Americas. 

As  a  testament  to  the  enduring  spirit  of  cooperation  that  binds  us  together 
as  citizens  of  North.  Central,  and  South  America,  the  Pan  American  nations 
have  built  a  common  front  against  the  threat  of  terrorism.  Meeting  in  consulta- 
tion on  September  19,  2001.  the  Organization  of  American  States  (OAS) 
Permanent  Council  invoked  the  Rio  Treaty,  declaring  that  the  terrorist  attacks 
of  September  11,  were  attacks  against  all  of  the  Americas.  Later  that  same 
month,  the  OAS  Foreign  Ministers  called  for  measures  to  strengthen  hemi- 
spheric cooperation  and  adopted  binding  commitments,  demonstrating  that 
this  hemisphere  is  prepared  to  guard  the  freedoms  that  form  the  foundation 
of  democracy. 

This  firm  response  to  the  terrorist  acts  followed  another  milestone  for  the 
region,  namely,  the  adoption  of  the  Inter-American  Democratic  Charter.  In 
approving  this  document  by  acclamation,  the  nations  of  the  Western  Hemi- 
sphere established  democracy  as  the  birthright  of  every  person  in  the  Amer- 
icas. The  words  of  this  charter  affirm  that  governments  cannot  be  democracies 
in  name  only,  but  must  build  upon  the  guiding  principles  of  our  time 
and  struggle  to  ensure  the  preservation  of  essential  civil  liberties. 

Pan  America's  unprecedented  spirit  of  cooperation  bodes  well  for  the  2004 
Summit  of  the  Americas,  when  we  will  have  the  opportunity  to  review 
our  progress  and  renew  commitments  to  enhancing  hemispheric  relation- 
ships. Communication,  trade,  travel,  and  advances  in  technology  have  all 
combined  to  produce  unprecedented  levels  of  integration  and  interdepend- 
ence in  the  Western  Hemisphere.  And  our  continued  efforts  toward  a  Free 
Trade  Area  of  the  Americas  exemplify  our  commitment  to  building  a  legal 
framework  that  opens  the  way  to  self-sustaining  and  wide-ranging  prosperity. 
The  free  exchange  of  ideas  and  goods  brings  a  unique  vitality  to  our  region, 
and  serves  as  a  catalyst  for  continuing  economic  development  at  the  local 
and  national  levels. 

This  past  year  provided  sobering  evidence  that  our  freedoms  are  not  free. 
We  must  continue  to  work  together  as  a  unified  community  to  support 
and  defend  all  peoples  that  are  denied  their  rights  and  privileges  by  govern- 
ments that  fail  to  respect  the  essential  elements  of  democracy  and  human 
rights.  In  countering  the  threats  of  tyranny,  poverty,  and  lawlessness,  our 
collective  goal  must  be  to  further  the  partnership  we  share  as  standard 
bearers  of  a  bold  vision.  By  working  together  to  promote  democracy,  free 
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trade,  economic  prosperity,  effective  governance,  and  human  rights,  we  will 
keep  the  new  Pan  American  spirit  of  freedom  and  cooperation  alive  and 
well  for  generations  to  come. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  bv  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  14,  2002,  as  Pan 
American  Day  and  April  14  through  April  20.  2002,  as  Pan  American  Week. 
I  urge  the  Governors  of  the  50  States,  the  Governor  of  the  Commonwealth 
of  Puerto  Rico,  and  the  officials  of  other  areas  under  the  flag  of  the  United 
States  of  America  to  honor  these  observances  with  appropriate  ceremonies 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  April,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  I :  nited  States  of  America  the  two  hundred  and  twenty-sixth. 


|FR  Doc.  02-9606 
Filed  4-16-02;  8:45  am| 
Billing  code  3195-ai-P 
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Proclamation  7541  of  April  12,  2002 
Jewish  Heritage  Week.  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  Nation's  history.  .America  has  benefited  from  a  greatly  diverse 
population,  comprising  a  vibrant  mix  of  ideas,  religions,  national  origins, 
and  ethnic  backgrounds.  And  from  this  'mix.  we  have  inherited  a  Nation 
based  on  democratic  principles,  free  enterprise,  and  the  freedom  to  {lursue 
a  better  way  of  life. 

Jewish  Americans  have  played  an  important  part  in  the  success  of  the 
American  experience.  They  have  dedicated  themselves  to  the  challenges 
of  building  a  better  America:  and  their  patriotism,  hard  work,  and  laithhii 
commitment  to  community  and  family  ha\e  enriched  our  culture  and  im- 
proved our  country. 

Since  our  Nation's  founding,  millions  of  lews  have  immigrated  to  .^menca. 
embracing  the  promise  of  opportunity  and  tolerance  that  forms  the  heart 
of  the  American  dream.  Jews  fled  persecution,  pogroms,  and  the  horrors 
of  deadly  prejudice  to  begin  new  lives  where  they  could  worship  in  freedom. 
prosper  in  society,  and  realize  their  dreams  in  peace.  They  also  brought 
with  them  a  spirit  of  faith  and  a  strong  work  ethic  that  enhanced  our 
culture  and  promoted  national  prosperity. 

The  Jewish  community  in  America  has  helped  shape  our  Nation's  heritage 
and  further  our  efforts  toward  building  a  land  where  all  people  can  live 
free  and  be  treated  equally  under  the  law.  As  entrepreneurs  and  public 
ser\'ants.  scholars  and  philanthropists,  and  countless  other  callings.  lewish 
Americans  have  provided  wisdom,  energy,  and  leadership  wherever  they 
settled  and  in  whatever  calling  they  followed. 

During  the  earlv  days  of  our  Republic.  President  George  Washington  wrote 
to  the  Hebrew  congregations  of  Philadelphia.  New  '^'ork.  Charleston,  and 
Richmond,  to  say  that  "The  power  and  goodness  of  the  .-Mmighty  were 
stronglv  manifested  in  the  events  of  the  late  glorious  revolution;  and  His 
kind  interposition  in  our  behalf,  has  been  no  less  visible  in  the  establishment 
of  our  present  equal  government.  In  war  He  directed  the  sword,  and  in 
peace  He  has  ruled  in  our  councils."  President  Washington's  message  is 
equally  applicable  today,  as  we  engage  in  our  war  against  terrorism  and 
work  to  establish  a  lasting  peace  in  the  Middle  East. 

In  celebrating  Jewish  Heritage  Week,  we  reflect  with  joy  upon  the  many 
contributions  Jewish  Americans  have  made  to  the  arts,  education,  industrv. 
science,  and  our  very  way  of  life.  The  values  and  traditions  of  Judaism 
have  contributed  greatly  to  our  culture  and  history;  and  they  have  plaved 
a  major  role  in  the  success  of  our  great  Nation 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  bv  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  14  through  21. 
2002,  as  Jewish  Heritage  Week.  I  urge  all  .Americans  to  learn  about  the 
historv  of  Jewish  Americans  and  to  participate  in  activities  that  highlight 
the  accomplishments  of  these  citizens. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  April,  in  the  vear  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 
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RULES  G0ir4G  INTO 
EFFECT  APRIL  17,  2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Precious  corals;  published 
3-18-02 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  published  3- 
18-02 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Forms,  instructions,  and 
reports;  technical 
amendments;  published  4- 
17-02 

FEDERAL  TRADE 
COMMISSION 

Hart-Scott-Rodino  Antitrust 
Improvements  Act: 
Premerger  notification; 
reporting  and  waiting 
period  requirements; 
published  3-18-02 
Correction;  published  3- 
26-02 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Inspector  General  Office, 

Health  and  Human  Services 

Department 

Medicare  and  Federal  health 

care  programs. 

Revisions  and  technical 
corrections;  published  3- 
18-02 
INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Public  conduct  on  reclamation 

lands  and  projects; 

published  4-17-02 

NATIONAL  SCIENCE 
FOUNDATION 

Research  misconduct  policy; 

published  3-18-02 
STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
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INTELSAT;  addition  as 
international  organization 
Clarification  of  status  of 
organization  and 
personnel  affected; 
published  4-17-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing,  published  4-2-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 
control: 
Bovine  tut)erculosis; 

indemnity  payment  for 

destroyed  animals; 

comments  due  by  4-22- 

02;  published  2-20-02  [FR 

02-04059] 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Food  distnbution  programs: 
Poultry  substitution  and 
commodity  inventory 
controls  for  recipient 
agencies;  codification  and 
modification;  comments 
due  by  4-22-02;  published 
2-21-02  [FR  02-04174) 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Canbbean.  Gulf  of  Mexico, 
and  South  Atlantic 
fishenes— 

Gulf  of  Mexico  shnmp; 
comments  due  by  4-22- 
02;  published  4-5-02 
[FR  02-08189] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06975] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production:  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06976] 
Publicly  owned  treatment 
works;  comments  due  by 


4-22-02;  published  3-22- 
02  [FR  02-06847] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

4-24-02;  published  3-25- 

02  [FR  02-07092] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
4-24-02;  published  3-25- 
02  [FR  02-07093] 
Hazardous  waste: 
Identification  and  listing—' 
Exclusions;  comments  due 
by  4-22-02;  published 
3-7-02  [FR  02-05314] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  4-26- 
02;  published  2-25-02  [FR 
02-02838] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Maine;  comments  due  by  4- 

22-02;  published  3-4-02 

[FR  02-04980] 
Practice  and  procedure: 
Regulatory  fees  (2002  FY); 

assessment  and 

collection;  comments  due 

by  4-23-02;  published  4- 

10-02  [FR  02-08600] 
Radio  stations;  table  of 
assignments: 
Califomia;  comments  due  by 

4-22-02;  published  3-19- 

02  [FR  02-06374] 
New  Mexico;  comments  due 

by  4-22-02;  published  3- 

18-02  [FR  02-06372] 

FEDERAL  MARITIME 
COMMISSION 

Filing  and  service  fees; 
revision;  comments  due  by 
4-22-02;  published  3-21-02 
[FR  02-06742] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Special  Payment  Provisions 
and  Standards  for 
Prosthetics  and  Custom- 
Fabricated  Orthotics 


Suppliers  Negotiated 
Rulemaking  Committee — 
Intent  to  establish; 
comments  due  by  4-22- 
02;  published  3-22-02 
[FR  02-06952] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Clinical  chemistry  and 
toxicology  devices— 
Cyclosporine  and 
tacrolimus  assays; 
reclassification; 
comments  due  by  4-22- 
02;  published  2-21-02 
[FR  02-04208] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act;  Implementation; 
Individually  identifiable 
health  information;  privacy 
standards;  comments  due 
by  4-26-02;  published  3- 
27-02  [FR  02-07144] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Tmst  management  reform: 
Outdated  rules  repeal; 
comments  due  by  4-22- 
02;  published  2-21-02  [FR 
02-04106] 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Public  administrative 
procedures; 

Conveyances,  disclaimers, 
and  correction 
documents — 
Recordable  disclaimers  of 
interest  in  land; 
amendments;  comments 
due  by  4-23-02; 
published  2-22-02  [FR 
02-04137] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Flat-tailed  homed  lizard; 
comments  due  by  4-25- 
02;  published  12-26-01 
[FR  01-31734] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Oklahoma;  comments  due 

by  4-22-02;  published  4-5- 

02  [FR  02-08231] 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Investigations  relating  to 
global  and  bilateral 
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safeguard  actions,  market 
disruption,  and  relief 
actions  review:  comments 
due  by  4-23-02;  published 
2-22-02  [FR  02-04186] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Scfiedules  of  controlled 
substances: 

Buprenorphlne;  placement 
into  Schedule  III: 
comments  due  by  4-22- 
02:  published  3-21-02  [FR 
02-06767] 

Correction;  comments  due 
by  4-22-02;  published 
3-28-02  [FR  02-06767] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Visa  waiver  pilot  program — 
Argentina:  termination: 
correction:  comments 
due  by  4-22-02: 
published  3-6-02  [FR 
C2-04260] 
Visa  waiver  pilot  program: 
designations,  etc. — 
Argentina;  comments  due 
by  4-22-02;  published 
2-21-02  [FR  02-04260] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 
facsimile:  games  similar  to 
bingo:  and  electronic, 
computer,  or  other 
technologic  ^ids  to  Class  II 
games;  definitions; 
comments  due  by  4-22-02; 
published  3-22-02  [FR  02- 
06806] 

NUCLEAR  REGULATORY 
COMMISSION 

Fee  schedules  revision;  fee 
recovery  (2002  FY); 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07114] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel;  storage 
casks;  HI-STORM  100; 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07320] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel;  storage 
casks;  HI-STORM  100; 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07321] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 


Florida:  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04204] 
Texas:  comments  due  by  4- 
22-02:  published  2-21-02 
[FR  02-04207] 

Ports  and  watenways  safety 
Naval  vessels,  protection 
zones:  comments  due  by 
4-22-02:  published  2-21- 
02  [FR  02-04205] 
Potomac  River,  Washington 
Channel.  Washington,  DC: 
security  zone:  comments 
due  by  4-22-02:  published 
3-20-02  [FR  02-06764] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Airports  in  Washington.  DC 
metropolitan  area: 
enhanced  security 
procedures  for  operations; 
comments  due  by  4-22- 
02:  published  2-19-02  [FR 
02-03846] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Bombardier:  comments  due 
by  4-22-02:  published  3- 
21-02  [FR  02-06794] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Alnworthiness  directives: 
Cirrus  Design  Corp.: 
comments  due  by  4-26- 
02:  published  3-13-02  [FR 
02-05703] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Honeywell:  comments  due 
by  4-22-02;  published  2- 
19-02  [FR  02-03877] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  4-22-02;  published 
3-11-02  [FR  02-05633] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  4-25-02;  published 
3-11-02  [FR  02-05813] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  correction: 
comments  due  by  4-22-02; 


published  3-15-02  [FR  C2- 
05633] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  matenals 
transportation 
Regulatory  Flexibility  Act 
Section  610  and  plain 
language  reviews. 
comments  due  by  4-25- 
02.  published  1-25-02  [FR 
02-01862] 
Hazardous  matenals 
Matenals  transported  by 
aircraft,  information 
availability,  comments  due 
by  4-26-02:  published  2- 
13-02  [FR  02-03458] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Aviation  secunty  infrastructure 
fees:  comments  due  by  4- 
22-02.  published  3-20-02 
[FR  02-06852) 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Secunty  programs  tor  aircraft 
12.500  pounds  or  more: 
comments  due  by  4-23-02: 
published  2-22-02  [FR  02- 
04235] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Statutory  stock  options: 
Federal  Insurance 
Contnbutions  Act   Federal 
Unemployment  Tax  Act, 
and  income  tax  collection 
at  source:  application 
Correction:  comments  due 
by  4-23-02,  published 
2-4-02  [FR  02-02417] 
Income  taxes 
Individuals  not  Ming  )0int 
retums:  community 
income  treatment, 
comments  due  by  4-22- 
02.  published  1-22-02  [FR 
02-01 385] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whtch 
have  tjecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  In  the  Federal 


Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents 
U  S    Governmen',  Printing 
Office    Washington    DC  20402 
(phone   202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  trom 
GPO  Access  at  hnp:.'/ 
www  access  gpo  govnara 
naraOOS  Mmi  Some  laws  may 
not  yet  be  available 

H.R.  1499/P.L.  107-157 

District  of  Columbia  College 
Access  Improvement  Act  ot 
2002  (Apr    4    2002    116  Stat 

1181 

H.R.  2739/P.L.  107-158 

To  amend  Public  Law  107-10 
to  authonze  a  United  States 
plan  to  endorse  and  obtain 
observer  status  lor  Taiwan  at 
the  annual  summit  ot  the 
Worid  Health  Assembly  m 
May  2002  m  Geneva 
Switzerland,  and  tor  other 
purposes    (Apr   4    2002    116 
Stat    121) 

H.R.  3985/P.L.  107-159 

To  amend  the  Act  entitled  "An 
Act  to  authonze  the  leasing  of 
restncted  Indian  lands  for 
public   religious   educational, 
recreational,  residential 
business   and  other  purposes 
requinng  the  grant  of  long- 
term  leases  .  approved  August 
9,  1955   to  provide  for  binding 
arbitration  clauses  m  leases 
and  contracts  related  to 
reservation  lands  ot  the  GHa 
River  Indian  Community    (Apr 
4.  2002,  116  Stat    122) 

Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  ot  newly 
enacted  public  laws   To 
subscnbe,  go  to  http.' 
hydra  gsa  gov  archives' 
publaws-l  html  or  send  E-maii 
to  Iist8erveiistserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-maii  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  mquines  sent  to  this 
address 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches,  it  also 
includes  information  on  quasi-otTicial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining         S'cs 
on  consumer  activities,  contracts  and  grants,  employme. 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  histoncal  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$41  per  copy 


Supenntendent  of  Documents  Publications  Order  Form 


Charge  your  order. 

To  fax  your  orders  (202)  512-2250 
oam  proc.5s.n9  Cod.  Phone  your  orders  (202)  512-1800 

*7917 

I     I  YES.  please  send  me  copies  of  The  United  States  Government  Manual  2001/2(X)2, 

S/N  069-000-(X)  134-3  at  $41  ($51  25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  penonal  name 


(Please  type  or  pnnt) 


Additional  address/attention  line 


Street  address 


City.  Slate,  ZIP  code 


Daytime  phone  mcludmg  area  code 


Purchase  order  number  f optional  1 

YE.S     NO 

May  we  mafce  your  name'addres  avrfrible  to  other  nniers?      | {   | | 


I    I  Check  Payable  to  the  Superintendent  of  Documents 


I    i  GPO  Deposit  Account 

n  VISA       D  MasteiCard  Account 


l-D 


ZE 

..-                                                                                   Thnnt  vnti  far 

J.,           rCredit  card  expiration  date)                mur  nrtf^r  * 

Authonzing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


9/01 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
S35  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$30  per  year. 


A  finamg  aid  is  included  m  each  publication  v.nicn  :Sts 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  'federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


I I  YES.  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  .Affected),  (LCS)  for  S35  per  year. 
Federal  Register  Index  (FRUS)  S30  per  year. 


Charge  your  order    ,,.„».™.      ^.^ , 

It's  Easy!  ^P8^  swwwi 
To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  i202)  512-1800 


The  total  cost  of  my  order  is  S 

Intemalional  customers  please  add  25%, 


Price  includes  regular  domestic  postage  and  handling  and  ;s  subject  to  change 


Company  or  personal  name  (PIca.se  type  or  print) 


Additional  address,  attention  line 


Street  address 


Cit>,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

VtS     NO 

May  we  make  your  namc/addres  available  to  other  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I   Check  Pa>ahlc  lo  ;he  Supenntendent  of  Document 

n  GPO  Deposit  .Account  i~T 

[ !  \'1SA        I I  MasterCard  .Account 


-u 


I     .     ; 

Thank  you  for 
your  order! 

1      t      1              (Credit  card  cxpirauon  date) 

Authorizing  Signalu.'c 

Mai!  To    Superintendent  of  Documents 

.P.O.  Bo.x  371954,  Pittsburgh,  PA  1525i>-7y54 


itvoi 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  ttie 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weeklv  Compilation  of 

Presidential 
Documents 


■•»>«,-,^ 


Monday,  lanuan,'  1,1   iwr 
Voluiim  33 — Nuiiibtfi  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


W5A 


Order  Processing  Ccxie 

*  5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I     I  YES,  please  enter one  year  subscriptions  for  tfie  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

[U  $151.00  First  Class  Mail         [Zl   $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Plea.se  type  or  pnnt) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    1  Check  Payable  to  the  Superintendent  of  Documents 
I     1  GPO  Deposit  Account 


I     I  VISA       LJ  Ma.sterCard  Account 


-D 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


YES     NO 


Purcha.se  order  number  (optional) 

May  we  make  your  name/address  avaiiable  to  other  infers?      I I   I I 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  signature  •  ^fOO 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1951 

Intermediary  Relending  Program  and 
Rural  Development  Loan  Fund 
Program;  Field  Visits 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 

action:  Final  rule. 


SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  hereby 
amends  its  regulations  pertaining  to 
loan  servicing  of  the  Intermediar\' 
Relending  Program  (IRP)  and  the  Rural 
Development  Loan  Fund  Program 
(RDLF).  This  rule  removes  a  section, 
which  required  field  visits,  under  7  CFR 
part  1951,  subpart  R,  Its  removal  does 
not  impact  the  public. 

EFFECTIVE  DATE:  April  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Lewis.  Rural  Business- 
Cooperative  Service.  LISDA.  Room 
6858-S,  Mail  Stop  3225,  South 
Agriculture  Building,  1400 
Independence  Avenue,  SVV., 
Washington,  DC  20250-3225, 
Telephone  (202)  690-0797. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  is  not  subject  to  the 
provisions  of  Executive  Order  12866  or 
published  for  proposed  rulemaking; 
since  it  involves  only  internal  Agency 
management,  publication  for  comment 
is  unnecessary. 


Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Pri^gram." 
The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualitv  of  the  human  environment,  and. 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  bv  this 
action  is; 

10.767  Intermediary  Relending  Program 
Intergovernmental  Consultation 

This  program  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Executive  Order  12988 

The  final  rule  has  been  reviewed 
under  Executive  Order  12988.  "C'ivil 
Justice  Reform."  In  accordance  with  this 
rule:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  be  preempted.  (2)  no  retrodctive 
effect  will  be  given  to  this  rule,  and  (3) 
administrative  proceedings  of  the 
National  Appeals  Division  (7  CFR  part 
11)  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule, 

Paperwork  Reduction  Act 

There  are  no  reporting  and  record 
keeping  requirements  associated  with 
this  final  rule, 

List  of  Subjects  in  7  CFR  Part  1951 

Loan  programs — agriculture.  Rural 
areas. 

Therefore,  chapter  XVIII.  title  7.  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  R — Rural  Development  Loan 
Servicing 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  42  U.S.C.  1480. 


§  1951 .882     [Removed  and  Reserved] 

2.  Sec  tion  1951.882  is  removed  and 
reserved. 

Dated:  April  5,  2002. 
lohn  Rosso. 

Administrator.  Rural  Business-Cooperative 
Serxice. 
IKR  Doc.  02-92.'J5  Filed  4-17-02;  8:45  ami 

BILLING  CODE  3410-XV-LI 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-35-AD:  Amendment 
39-12713:  AD  2002-08-05] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-&-400,  -401 .  and  -402 
Series  Airplanes 

AGENCY;  Federal  .\viation 
Acinunistrdtion.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  direr:ti\'e  (.\D!  that  is 
applu^ablc  to  certain  Bombardier  Model 
DHC-8-400.  -401,  and  -402  series 
airplanes.  This  actitm  requires  revising 
the  .•\irplane  Flight  Manual  to  advise  the 
flight  crew  of  appropriate  procedures  to 
follow  in  the  event  that  a  main  landing 
gear  (MLG)  fails  to  pxtend  following  a 
gear-down  selection  This  action  also 
requires  replacement  of  the  left  and 
right  MLG  uplock  assemblies  with  new 
assemblies:  and  an  inspection  of  the  left 
and  right  MLG  uplork  rollers  for  the 
presence  of  an  inner  low  friction  liner, 
and  corrective  actions  if  necessary.  This 
action  is  necessary  to  ensure  that  the 
flight  crew  has  the  procedures  necessan*' 
to  address  failure  of  an  MLG  to  extend 
following  a  gear-down  selection:  and  to 
detect  and  correct  such  failure,  which 
could  result  in  a  gear-up  landing  and 
possible  in|ury  to  passengers  and  crew. 
DATES:  Effective  April  23.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Federal  Register  as  of  .^pril  23, 
2002, 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Mav  20,  2002. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
35-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  mav  be 
submitted  via  fax  to  (425)  227-l'232. 
Comjnents  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  the  Internet  must  contain 
"Docket  No.  2002-NM-35-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  fax  or 
the  Internet  as  attached  electronic  files 
must  be  formatted  in  Microsoft  Word  97 
for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  lY5.  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street.  Third  Floor,  Valley 
Stream,  New  York;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ezra 
Sasson,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172.  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street.  Third  Floor,  Valley 
Stream.  New  York  11581;  telephone 
(516)  256-7520;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA).  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  DHC-8-400.  -401. 
and  -402  series  airplanes.  TCCA  advises 
that  the  flight  crew  of  a  Bombardier 
Model  DHC-8-400  series  airplane 
experienced  difficulties  in  extending  the 
right  main  landing  gear  (MLG)  following 
a  gear-down  selection.  During  that 
event,  when  subsequent  use  of  the 
alternate  landing  gear  extension 
procedure  failed  to  extend  the  affected 
gear,  the  MLG  was  retracted  and  a 
second  alternate  gear  extension  was 
performed.  This  resulted  in  the  MLG 
successfully  extending  to  the  down  and 
locked  position. 

Inspection  of  the  MLG  revealed  a 
groove  in  the  lower  jaw  of  the  uplock 
hook  on  the  MLG  uplock  assembly  due 
to  premature  wear.  Findings  indicate 
that  excessive  wear  to  the  uplock  hook 


could  prevent  release  of  the  roller,  and 
the  inability  to  extend  the  MLG  with 
either  the  normal,  or  alternate,  landing 
gear  extension  procedure.  Findings  also 
indicate  that  the  low  friction  (black- 
colored)  liner  of  the  uplock  rollers  was 
omitted  on  a  batch  lot  of  uplock  rollers, 
including  the  subject  airplane. 

Conditions  that  could  cause  failure  of 
the  MLG  to  extend,  following  a  gear- 
down  selection,  include  the  absence  of 
an  uplock  roller,  absence  of  an  approved 
liner,  or  presence  of  an  unapprrved  or 
damaged  uplock  roller.  These 
conditions,  if  not  corrected,  could  result 
in  the  inability  of  the  flight  crew  to 
extend  the  MLG.  which  could  result  in 
a  gear-up  landing  and  possible  injiU7  to 
passengers  and  crew. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  DHC-8  Alert 
Service  Bulletin  A84-32-15,  dated 
February  4.  2002.  which  describes 
procedures  for  a  one-time  inspection  of 
the  inside  surface  of  the  uplock  roller  on 
the  shock  strut  of  the  MLG  for  the 
presence  of  an  inner  low  friction  (black- 
colored)  liner,  and  corrective  actions  if 
necessary.  If  a  low  ft'iction  liner  is 
present,  operators  may  reinstall  the 
existing  uplock  roller,  or  replace  the 
uplock  roller  with  a  new  uplock  roller 
having  a  low  friction  liner.  If  the  bore 
of  the  uplock  roller  has  a  bright  metal 
finish,  indicating  the  absence  of  a  liner, 
operators  must  replace  the  existing 
uplock  roller  with  a  new  uplock  roller 
having  a  low  friction  liner.  In  addition, 
the  alert  service  bulletin  references 
Chapter  32-11-01.  dated  January  5, 
2001.  of  Bombardier  Series  400  Aircraft 
Maintenance  Manual  (AMM),  PSM  1- 
84-2,  as  a  secondary  source  of  service 
information  for  replacing  the  MLG 
uplock  roller  with  a  new  roller  having 
a  low  friction  liner. 

Chapter  32-31-21,  dated  January  5, 
2001,  of  Bombardier  Series  400  AMM, 
PSM  1-84-2,  describes  procedures  for 
replacing  existing  MLG  uplock 
assemblies  with  new  assemblies. 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  has  issued 
Canadian  airworthiness  directive  CF- 
2002-13,  dated  February  4,  2002,  to 
assiu'e  the  continued  airworthiness  of 
these  airplanes  in  Canada.  That 
airworthiness  directive  specifies 
procedures  for  revising  the  Airplane 
Flight  Manual  (AFM);  replacing  the  left 
and  right  MLG  uplock  assemblies  with 
new  assemblies  per  Chapter  32-31-21 
of  Bombardier  Series  400  AMM,  PSM  1- 
84-2;  and  inspecting  the  uplock  roller, 
and  taking  corrective  action  if 
necessary. 


FAA's  Conclusions 

These  airplane  models  are 
manufactiued  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  TCCA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  determined  that  the  primary  cause 
of  the  failure  of  the  right  MLG  to  extend 
and  the  uplock  assembly  to  disengage, 
following  a  gear-down  selection,  is  the 
design  of  the  uplock  assembly. 
However,  we  also  consider  that  the 
uplock  roller,  which  involves  a  quality 
control  problem,  may  have  contributed 
to  such  failure.  The  FAA  has  examined 
the  findings  of  the  TCCA.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  require 
a  revision  to  the  Limitations  section, 
and  certain  paragraphs  of  the  Normal 
and  Alternate  Extension  Procedures,  of 
the  FAA-approved  AFM,  to  advise  the 
flight  crew  of  appropriate  procedures  to 
follow  in  the  event  tiiat  an  MLG  fails  to 
extend  following  a  gear-down  selection; 
replacement  of  the  left  and  right  MLG 
uplock  assemblies;  and  a  one-time 
inspection  of  the  left  and  right  MLG 
uplock  rollers  for  the  presence  of  an 
iimer  low  friction  liner,  and  corrective 
actions  if  necessary.  The  actions 
required  by  this  AD  must  be 
accomplished  per  the  alert  service 
bulletin  and  the  AMM,  except  as 
described  below. 

Differences  Between  Alert  Service 
Bulletin,  and  the  Canadian 
Airworthiness  Directive  and  This  AD 

The  Bombardier  alert  service  bulletin 
specifies  procedxu'es  only  for  an 
inspection  of  the  left  and  right  MLG 
uplock  rollers,  and  corrective  actions  if 
necessary.  However,  in  addition  to  that 
procediu-e,  the  Canadian  airworthiness 
directive  and  this  AD  also  specify 
procedures  for  revising  the  AFM  and 
replacing  the  MLG  uplock  assemblies. 

Differences  Between  the  Canadian 
Airworthiness  Directive  and  This  AD 

The  Canadian  airworthiness  directive 
specifies  inspection/replacement  of  the 
left  and  right  MLG  uplock  rollers  per 
Bombardier  DHC-8  Alert  Service 
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Bulletin  A84-32-15,  dated  February'  4. 
2002,  "or  later  revisions  of  the  alert 
service  bulletin."  However,  paragraph 
(c)  of  this  AD  requires  accomplishment 
of  the  one-time  inspection  of  the  MLG 
uplock  rollers,  and  corrective  actions  if 
necessary',  per  the  alert  service  bulletin, 
dated  February  4,  2002.  Where  a 
specific  service  bulletin  is  referenced  in 
an  AD.  the  use  of  the  phrase  "or  later 
revisions  of  the  service  bulletin." 
violates  Office  of  the  Federal  Register 
regulations  regarding  approval  of 
materials  that  are  incorporated  by 
reference,  and.  therefore  may  not  be 
specified  in  this  AD. 

Interim  Action 

This  is  considered  to  be-interim 
action.  Bombardier  has  advised  that  it  is 
currently  evaluating  a  possible 
modification  to  the  uplnck  assembly  to 
minimize  wear  to  the  uplock  hook  and 
to  ensure  a  more  positive  uplock 
release,  which  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  v.ill  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 


change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  beiore 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-3,5-AD.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Xuthority:  49  U.S.C.  1061g),  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-05     Bombardier.  Inc;  Amendment 
.ld-127U.  Docket  2002-NM-,S5-.\D. 

Applirahility:  Model  DHC:-8-400.  ^01 . 
and  -402  series  airplanes;  serial  numbers 
4001  and  subsequent:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  has  the 
procedures  necessary  to  address  failure  of  the 
main  landing  gears  (MLG)  to  extend 
following  a  gear-down  selection;  and  to 
delect  and  correct  such  failure.  whii:h  could 
result  in  a  gear-up  landing  and  possible 
injury  to  passengers  and  crew;  accomplish 
the  following: 

Revision  of  F.\A-Approved  .\irplane  Flishf 
Manual  (AFM| 

(a)  Within  J  days  after  the  effective  date  of 
this  AD.  amend  all  copies  of  the  FA-A- 
approved  Bombardier  Series  400  .'XTM,  PSM 
1-84-lA  (for  Models  400,  401,  and  402),  by 
adding  the  following  procedure  to  the 
Limitations  section  of  the  AFM.  and  opposite 
page  4-21-1  of  the  AFM;  and  advise  all  flight 
crew  members  of  these  changes:  (the  revision 
may  be  accomplished  by  inserting  a  copy  of 
this  .^D  into  the  Limitations  section  of  the 
.AFM  and  affected  paragraphs  of  the  AFM): 
"If  ONE  main  landing  gear  fails  to  extend 
after  performing  landing  gear  extension  per 
normal  procedures  given  in  paragraph  4.3.7 
and  alternate  extension  procedures  per 
paragraph  4.21,1  of  the  AF'M: 

1.  Visually  confirm  that  the  affected  gear 
has  not  extended  and  that  the  associated 
doors  have  opened. 

2.  Ensure  No.  2  hydraulic  system  pressure 
and  quantity  are  normal  and  the  following 
landing  gear  advisory  lights  are  illuminated: 
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selector  lever  amber,  gear  green  locked  down 
(nose  and  non-affected  main  gear),  red  gear 
unlocked  (affected  main  gear)  and  all  amber 
doors  open. 

3.  NOSE  L/G  RELEASE  handle— Return  to 
the  stowed  position, 

4.  LANDING  GEAR  ALTERNATE 
EXTENSION  door— Close  fully. 

5.  MAIN  L/G  RELEASE  handle— Return  to 
the  stowed  position. 

6.  LANDING  GEAR  ALTERN/XTE 
RELEASE  door— Close  fullv. 

7.  LANDING  GEAR  lever— DN. 

8.  L/G  DOWN  SELECT  INHIBIT  SW— 
Normal  and  guarded.  Check  amber  doors 
open  advisory  lights  out  (nose  and  non- 
affected  main  gear)  and  LDG  GEAR  INOP 
caution  light  out. 

9  LANDING  GEAR  lever— LT  Check  all 
gear,  door  and  L.ANDING  GE.AR  lever 
advisory  lights  out. 

10.  VVith  minimum  delay,  LANDING  GEAR 
lever — DN.  Check  3  green  gear  locked  down 
advisory  lights  illuminate,  all  amber  doors 
open,  red  gear  unlocked  and  selector  lever 
amber  advisory  lights  out. 

11.  Items  9  and  10  may  be  repeated  in  an 
effort  to  achieve  3  gear  down  and  locked. 

CAUTION 

Should  the  LDG  GEAR  INOP  caution  light 
illuminate,  or  loss  of  no.  2  hydraulic  system 
pressure  or  quantitv.  or  anv  abnormality  in 
landing  gear  system  indication  other  than 
those  associated  with  the  affected  main 
landing  gear  be  experienced,  see  paragraph 
4.21.1  ALTERNATE  LANDING  GEAR 
EXTENSION." 

Replacement  of  Uplock  Assembly 

(b)  .\t  the  later  of  the  times  specified  in 
paragraph  (b)(l}  or  (b)(2)  of  this  AD:  Replace 
the  left  and  right  MLG  uplock  assemblies, 
part  number  (P'N)  46500-3,  with  new  uplock 
assemblies.  P/N  46500-3.  per  Chapter  32-31- 
21,  dated  January  5.  2001.  of  Bombardier 
Series  400  .Aircraft  Maintenance  Manual, 
PSM  1-84-2.  Do  the  replacement  thereafter 
at  intervals  not  to  exceed  2,500  flight  hours 
or  3.000  flight  cycles,  whichever  occurs 
earlier. 

(1)  Before  the  accumulation  of  2,500  total 
flight  hours  or  3,000  total  flight  cycles, 
whichever  occurs  earlier;  or 

(2)  Within  14  days  after  the  effective  date 
of  this  AD. 

Note  2:  Bombardier  DHC-8  .Mert  Service 
Bulletin  A84-32-15.  dated  February  4,  2002. 
references  Chapter  32-11-01,  dated  January 
5,  2001,  of  Bombardier  Series  400  \\\M. 
PSM  1-84-2.  as  an  additional  source  of 
service  information  for  procedures  to  replace 
an  MLG  uplock  roller. 

One-Time  Inspection  of  MLG  Uplock  Rollers 

(c)  Within  30  days  after  the  effective  date 
of  this  AD,  inspect  the  left  and  right  MLG 
uplock  rollers  for  the  presence  of  an  inner 
low  friction  (black-colored)  liner,  per  the 
Accomplishment  Instructions  of  Bombardier 
DHC-8  Alert  Service  Bulletin  A84-32-15. 
dated  February  4,  2002:  and,  before  further 
flight,  do  the  actions  required  bv  paragraph 
(c)(1)  or  (c)(2)  of  this  AD. 


Corrective  Action,s 

(1)  If  a  low  friction  liner  is  present, 
reinstall  the  existing  uplock  roller:  or  install 
a  new  uplock  roller,  P/N  46575-1.  having  a 
low  friction  liner;  on  the  shock  strut  of  the 
MLG:  per  the  alert  service  bulletin. 

(2)  If  a  low  friction  liner  is  NOT  present, 
replace  the  existing  uplock  roller  with  a  new 
uplock  roller,  P/N  46575-1,  having  a  low 
friction  liner,  on  the  shock  strut  of  the  MLG: 
per  the  alert  service  bulletin. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §«»  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  inspection  of  the  uplock  rollers  and 
corrective  actions  shall  be  done  per 
Bombardier  DHC-8  Alert  Service  Bulletin 
A84-32-15,  dated  February  4,  2002.  (The 
manufacturer's  name  is  listed  only  on  the 
first  page  of  the  document:  no  other  page 
contains  this  information.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  mav  be  obtained  from 
Bombardier,  Inc..  Bombardier  Regional 
.•\ircraft  Division.  123  Garratt  Boulevard, 
Downsview.  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  F,^.^. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-13,  dated  February  4,  2002. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
April  23,  2002. 

Issued  in  Renton,  Washington,  on  April  11, 
2002. 
Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-9391  Filed  4-17-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-38-AD;  Amendment 
39-12714;  AD  2002-08-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This-amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  777- 
200  and  -300  series  airplanes.  This 
action  requires  a  one-time  torque  check 
(inspection)  of  the  bolts  that  attach  the 
pivot  fittings  to  the  horizontal  stabilizer 
through  the  upper  and  lower  titanium 
straps,  to  determine  if  the  bolts  are 
adequately  torqued,  and  follow-on 
actions.  This  action  is  necessary  to 
prevent  failure  of  the  pivot  fittings, 
which  could  result  in  loss  of  control  of 
the  horizontal  stabilizer  and  consequent 
loss  of  control  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  May  3,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  3, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  17,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1-14, 
Attention:  Rules  Docket  No.  2002-NM- 
38-AD,  1601  Lind  Avenue,  SW,, 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232, 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-38-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
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Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cravcraft.  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  FAA.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425) 227-2782: 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  of  improperly 
torqued  bolts  that  attach  the  pivot 
fittings  to  the  horizontal  stabilizer  on 
certain  Boeing  Model  777-200  and  -300 
series  airplanes.  The  improper  torqueing 
occurred  during  production.  Two  pivot 
fittings  attach  the  aft  part  of  the 
horizontal  stabilizer  to  the  body 
structure.  Two  titanium  straps  attach 
the  upper  and  lower  surface  of  each 
pivot  fitting  to  the  upper  and  lower 
surface  of  the  horizontal  stabilizer.  The 
straps  are  attached  to  the  pivot  fitting 
with  eight  bolts  at  each  location. 
Insufficient  bolt  torque  in  multiple 
locations  will  cause  the  bolts  to  loosen 
and  may  cause  failure  of  the  pivot 
fittings.  Such  failure  could  result  in  loss 
of  control  of  the  horizontal  stabilizer 
and  consequent  loss  of  control  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  117- 
55A0013.  Revision  1,  dated  Ianuar>'  31. 
2002,  which  describes  procedures  for  a 
torque  check  (inspection)  of  the  two  aft 
rows  of  bolts  which  attach  the  pivot 
fittings  to  the  horizontal  stabilizer 
through  the  upper  and  lower  titanium 
straps,  to  determine  if  the  bolts  are 
adequately  torqued.  and  follow-on 
actions. 

For  Group  1  airplanes,  the  follow-on 
actions  include  removing  the  nut  and 
measuring  run-on  torque  if  the  torque 
value  is  between  300  inch-pounds  and 
1,550  inch-pounds  measured  on  the  nut 
side  (1,705  inch-pounds  measured  on 
the  head  side).  Replace  any  nut  that 
does  not  meet  the  run-on  torque 
requirements:  if  the  torque  values  on 
one  to  three  bolts  in  a  joint  are  less  than 
300  inch-pounds,  remove  the  bolts  with 
those  values.  Do  a  visual  inspection  for 
indications  of  galling,  fretting,  and  wear, 
and  replace  the  bolt  if  discrepancies  are 
found,  then  do  an  open-hole  high 
frequency  eddy  current  (HFEC) 
inspection  for  cracks;  oversize  the  holes 


if  cracks  are  found  or  the  hole  is  not 
round:  and  install  new  oversize  bolts.  If 
the  torque  values  of  four  or  more  bolts 
in  a  joint  are  less  than  300  inch-pounds, 
remove  all  the  bolts  in  the  joint 
(maximum  of  four  bolts  at  one  time): 
and  repeat  the  visual  and  HFEC 
inspections  specified  above. 

For  Group  2  airplanes,  the  follow-on 
actions  include  removing  the  nut  and 
measuring  run-on  torque  if  the  torque 
value  on  any  bolt  is  between  400  inch- 
pounds  and  2.100  inch-pounds 
measured  on  the  nut  side  (2.310  inch- 
pounds  measured  on  the  head  side). 
Replace  any  nut  that  does  not  meet  the 
run-on  torque  requirements:  if  the 
torque  values  on  one  to  three  bolts  in  a 
joint  are  less  than  400  inch-pounds, 
remove  the  bolts  with  those  values.  Do 
a  visual  inspection  for  indications  of 
galling,  fretting,  and  wear,  and  replace 
the  bolt  if  any  discrepancies  are  found, 
then  do  an  open-hole  HFEC  inspection 
for  cracks:  oversize  the  holes  if  cracks 
are  found  or  the  hole  is  not  round:  and 
install  new  oversize  bolts.  If  the  torque 
values  of  four  or  more  bolts  in  a  joint 
are  less  than  400  inch-pounds,  remove 
all  the  bolts  in  the  joint  (maximum  of 
four  bolts  at  one  time):  and  repeat  the 
visual  and  HFEC  inspections  specified 
above. 

Accomplishment  of  the  actions 
specified  in  the  ser\'ice  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below,' 

Differences  Between  This  AD  and  Alert 
Service  Bulletin 

This  AD  differs  from  the  referenced 
service  bulletin  in  the  following  ways: 

•  The  service  bulletin  recommends 
doing  the  torque  check  (inspection) 
"within  90  days  after  the  revision  date 
of  service  bulletin."  but  this  AD  requires 
the  inspection  be  done  within  90  days 
after  the  effective  date  of  the  AD. 

•  The  sen'ice  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions. 
This  AD  requires  the  repair  of  those 
conditions  to  be  accomplished  per  a 
method  approved  by  the  FAA.  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 


Certification  Office,  to  make  such 
findings. 

•  In  Steps  4  and  5.  of  the  Work 
Instructions  of  the  service  bulletin,  the 
procedure  to  verify  that  there  is  no  less 
than  the  chamfer  of  the  bolt  and  no 
more  than  three  threads  protruding 
through  the  nut  (as  specified  in  Steps 
6.e.  and  7.e.  of  the  Work  Instructions) 
was  inadvertently  omitted  Replacement 
of  the  bolts  if  more  than  three  threads 
are  protruding  also  was  omitted  from 
those  steps  in  the  service  bulletin  This 
AD  requires  that  check  and 
replacement,  if  necessary,  be  done  per 
Step  6.e.  or  7.e.  of  the  Work  Instructions 
of  the  service  bulletin. 

•  The  service  bulletin  identifies  the 
inspection  described  only  as  a  "visual 
inspection."  For  clarity,  this  AD  refers 
to  that  inspection  as  a  "detailed 
inspection."  Note  2  of  this  AD  defines 
such  an  inspection. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  he 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\'ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-38-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-06     Boeing:  .Amendment  39-12714. 

Dor.ket  2002-NM-3K-AD. 

Applicability:  Model  777-200  and  -300 
series  airpilanes  as  listed  in  Boeing  .Mert 
Service  Bulletin  777-55.^001.3.  Revision  1. 
dated  January  31,  2002;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .Ml  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  t:omplianc:e  in 
accordance  with  paragrnph  (e)  of  this  .'XD. 
The  request  should  ini.lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  pivot  fittings  of 
the  horizontal  stabilizer,  which  could  result 
in  loss  of  control  of  the  horizontal  stabilizer 
and  consequent  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Torque  Check  (Inspection) 

(a)  Within  90  days  after  the  effective  dale 
of  this  \U.  do  the  following  inspections  of 
the  aft  bolts  of  the  pivot  fittings  attached  to 
the  horizontal  stabilizer  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  777-55A0013.  Revision  1. 
dated  January  31.  2002: 

(1)  Do  a  torque  check  (inspection)  to 
determine  if  the  bolls  are  adequately  torqued 
per  the  servit:e  bulletin. 

(2)  Do  a  detailed  inspection  of  the  bolt 
thread  protrusion  thrrjugh  the  nut.  Replace 
any  bolt  that  has  less  than  the  chamfer  of  the 
boil  or  more  than  three  threads  protruding 
through  the  nut  per  Steps  fid.  and  fi.e.  or 
Steps  7.d.  and  7.e.  of  the  Work  Instructions 
of  the  service  bulletin  for  Group  1  or  Group 
2  airplanes,  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  ";\n 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 


Note  3:  For  Group  1  airplanes  and  Group 
2  airplanes  with  WBnnn  variable  numbers 
(where  nnn  is  any  three  digits);  inspections 
and  follow-on  actions  done  before  the 
effective  date  of  this  AD  per  Boeing  Service 
Bulletin  777-55A0013.  dated  December  19. 

2001,  are  considered  acceptable  for 
compliance  with  the  corresponding  actions 
specified  in  paragraph  (a)(1)  of  this  .AD. 

Follow-On  Actions 

(3)  Do  Steps  8.  and  9.  of  the  Work 
Instructions  in  Part  B  of  the  service  bulletin 
if  the  torque  value  of  all  attachment  bolts  is 
,  found  to  be  within  the  specified  limits,  then 
no  further  action  is  required  by  this  AD. 

(b)  During  the  inspection  required  by 
paragraph  (a)(1)  of  this  AD,  if  the  torque 
value  of  any  attachment  bolt  is  found  to  be 
less  than  or  equal  to  the  value  specified  in 
Step  4.  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  777-55A0013. 
Revision  1.  dated  January  31.  2002:  Before 
further  flight,  do  all  actions  (includes 
removing  the  nut  and  measuring  run-on 
torque;  replacing  any  nut  that  does  not  meet 
the  run-on  torque  requirements;  a  visual 
inspection  for  indications  of  galling,  fretting, 
and  wear;  replacing  the  bolt  if  anv 
discrepancies  are  found;  and  an  open-hole 
high  frequency  eddy  current  (HFEC) 
inspection  for  cracks),  as  specified  in  and  per 
Steps  5..  6.,  and  7..  as  applicable,  of  the  Work 
Instructions  of  Boeing  .Mert  Service  Bulletin 
777-55.A0013.  Revision  1.  dated  lanuary  31, 

2002,  for  Group  1  or  Group  2  airplanes,  as 
applicable. 

(c)  If  any  cracking  is  found  during  the 
HFEC  inspection  and  the  ser\ice  bulletin 
specifies  contac:ting  Boeing  for  repair 
instructions:  Before  further  flight,  repair  per 
a  method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  V\A;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager.  Seattle  .XCO.  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager.  Seattle  .XCO.  as  required  by 
this  paragraph,  the  Manager's  approval  letter 
must  specifit:ally  reference  this  .AD. 

Reporting  Requirement 

(d)  Within  10  days  after  doing  the 
inspections  required  by  paragraph  (a)  of  this 
AD:  Submit  a  report  of  the  bolt  torque  values 
and  run-on  torque  values  of  the  nut.  and/or 
anv  damaged  areas  found,  to  the  FA.\ 
Certification  Management  Office — Boeing, 
.\NM-108B.  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055^056:  at  the  applicable 
time  specified  in  paragraph  (b)(1)  or  (b)(2)  of 
this  AD.  Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (0MB) 
under  the  provisions  of  the  Paperwork 
Reduction  \c\  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  0MB  Control 
Number  2120-0056. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
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AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraph  (c)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  777-55A0013.  Revision  1.  dated 
January  31,  2002.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  GFR  part  51.  Gopies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  S\V..  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC, 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
May  3,  2002. 

Issued  in  Renton,  Washington,  on  April  11. 
2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[PR  Doc.  02-9390  Filed  4-17-02:  8:45  am] 
BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 
[Docket  No.  02-ACE-3] 

Amendment  to  Class  E  Airspace; 
Caruthersville,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Caruthersville,  MO. 
The  FAA  has  developed  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Runway  (RWY)  36    . 
ORIGINAL  Standard  instrument 
Approach  Procedure  (SIAP),  RNAV 
(GPS)  RWY  18  ORIGINAL  SL\P  and 
VHF  Omni-directional  Range  (VOR)/ 


Distance  Measuring  Equipment  (DME) 
RWY  18  ORIGINAL  SL\P  to  serve 
Caruthersville  Memorial  Airport. 
Caruthersville,  MO.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAPs  and  for  other  Instrument  Flight 
Rules  (IFR)  operations  at  this  airport. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  SIAPs  and  to 
segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  LTC,  October  3,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  1,  2002. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Number  02- 
ACE-3,  901  Locust.  Kansas  City,  MO 
64106, 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  Air  Traffic  Division  at  the 
same  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  IJivision, 
Operations  &  Airspace  Branch,  ACE- 
520A,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration.  901  Locust.  Kansas 
Citv.  MO  64106:  telephone:  (816)  329- 
2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  RNAV  (GPS)  RWY  36 
ORIGINAL,  RNAV  (GPS)  RWY  18 
ORIGINAL  and  VOR/DME  RWY  18 
ORIGINAL  SIAPs  to  serve  Caruthersville 
Memorial  Airport,  Caruthersville,  MO. 
The  amendment  to  Class  E  airspace  at 
Caruthersville.  MO  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  in  order  to  contain 
the  new  SIAPs  within  controlled 
airspace,  and  thereby  facilitate 
separation  of  aircraft  opearting  under 
Instrument  Flight  Rules  (IFR).  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragarph  6005  of  FAA 
Order  7400.91.  dated  August  31.  2001. 
and  effective  September  16.  2001.  which 
is  incorporated  by  reference  in  14  CFR 


71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  m  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charges.  Unless  a 
written  adverse  or  negative  comment,  or 
a  written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  F.\A 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  wTitten  notice  of  intent  to  submit 
such  as  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify-  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date  of 
comments  will  be  considered,  and  this 
rule  mav  be  amended  or  withdrawn  in 
light  of  the  comments  received.  Factual 
information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed 

Comments  are  specifically  invited  on 
the  overall  regulator\',  economic, 
environmental,  and  energv-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  02-ACE-3."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  fmal  rule  does  not 
have  federalism  impHcations  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air).' 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administratin  "amends  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4010.^.  40113, 
40120;  E.O!  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400. 9J  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16.  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5  Canithersville,  MO  [REVISED] 

Caruthersville  Memorial  Airport,  MO 
(Lat.  36'10'30"N..  long.  90'40'30"\V.) 

Maiden  VORTAC 
(Lat.  36'  33'18"N..  long.  89"'54'41"W.) 

Dversburg  VORTAC 
'(Lat.  36°31'07"N..  long.  89'19'03"\V.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Caruthersville  Memorial  Airport. 


Issued  in  Kansas  City,  MO.  on  April  1. 
2002. 
Herman  ).  Lyons.  |r., 

Manager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc.  02-9406  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-25] 

Establishment  of  Class  E  Airspace; 
EWT  4  Heliport,  Honey  Grove,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  EWT  4  Heliport,  Honey 
Grove.  PA.  Development  of  Standard 
Instrument  Approach  Procedure  (SIAP) 
based  on  the  Global  Positioning  System 
(GPS),  Helicopter  Point  in  Space 
Approach  at  the  EWT  4  Heliport,  has 
made  this  action  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach  to  the  EWT  4  Heliport. 
EFFECTIVE  DATE:  0901  UTC  October  3, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordon.  Airspace  Specialist, 
Airspace  Branch.  AEA-520,  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration,  1  Aviation 
Plaza.  Jamaica.  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  28,  2001  a  document 
proposing  to  amend  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  a  Global 
Positioning  System  (GPS),  Helicopter 
Point  in  Space  approach  to  the  EWT  4 
Heliport,  Honey  Grove,  PA,  was 
published  in  the  Federal  Register  (66 
FR  49575-49576). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  October  29,  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J,  dated  August  31,  2001 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  siarface  for  aircraft 
conducting  Instrument  Flight  Rules 
(IFR)  operations  at  the  EWT  4  Heliport, 
Honey  Grove.  PA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  a  12866;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporaton  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Autharitv:  49  use.  106(gl.  40103.  40113 
40120;  EO  10834.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

AEA  PA  E5,  Honey  Grove,  PA  [NEW] 

EWT  4  Heliport. 

(Lat  40^  24'13'7>J.;  long  77=33'24"\V.) 

Point  in  Space  Coordinates 

(Lat  40'=  22'27"N.;  long  77=  37'44'%\'.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  point  in  space  for  the  SL^P  to  the  EWT 

4  Heliport,  Honey  Grove.  PA. 

Issued  in  Jamaica,  New  York  on  April  8. 
2002. 
F.D.  Hatfield, 

Manager,  Air  Traffic  Division.  Eastern  Region 
[FR  Doc.  02-9404  Filed  4-17-02;  8;45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  201,  206,  212,  216,  217, 
218,  219,  220,  227,  228,  230,  241,  and 
243 

RIN1010-AC87 

Technical  Amendments 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Final  rule. 

SUMMARY:  The  MMS  is  updating  its 
regulations  to  reflect  changes  in  our 
organization  name,  system  names, 
handbook  titles,  addresses,  and 
regulatory  cites  as  well  as  correcting 
miscellaneous  clerical  errors.  We  are 
also  removing  certain  parts  of  the  CFR 
relating  to  laws  that  have  been  repealed. 
These  technical  amendments  will  make 
MMS  regulations  more  accurate  and 
useful. 

EFFECTIVE  DATE:  This  rule  is  effective 

April  18,  2002, 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  P.  Shelby,  Regulatory  Specialist, 
Minerals  Management  Service,  Minerals 


Revenue  Management,  P.O.  Box  25165, 
MS  320B2,  Denver,  Colorado  80225- 
0165;  telephone  (303)  231-3151;  FAX 
(303)  231-3385;  e-mail 
CaroI.Shelby@mins.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  contains  technical  amendments 
that  will  make  MMS  regulations  more 
accurate  and  useful.  The  Department  of 
the  Interior  finds  good  cause  to  issue 
this  rule  without  notice  and  opportunity 
for  public  comment.  Public  comment  is 
unnecessary  because  this  rule  contains 
technical  amendments  that  relate  to  (1) 
agency  administration  and.  thus,  do  not 
affect  the  regulated  community  or  (2) 
regulations  rendered  null  and  void  by 
subsequent  legislation  over  which  MMS 
has  no  control.  For  the  same  reasons,  a 
30-day  period  is  not  required  between 
publication  of  the  final  rule  and  its 
effective  date  under  5  U.S.C.  553(d).  All 
of  the  amendments  in  this  rule  are 
covered  in  the  following  seven 
categories: 

Organization  Name 

In  October  2000,  the  MMS  Royalty 
Management  Program  was  reorganized 
and  renamed  Minerals  Revenue 
Management.  To  reflect  this  change,  we 
have  removed  all  references  to  the 
Royalty  Management  Program  wherever 
it  occurs  in  our  regulations.  The  change 
in  organization  name  necessarily 
affected  the  title  of  our  Associate 
Director  which  we  also  corrected  in  this 
rule. 

System  Names 

In  October  2001,  we  implemented  our 
reengineered  financial  and  complidnc:e 
computer  system.  To  reflect  this  change. 
we  have  removed  all  references  to  our 
former  computer  systems — the  .Auditing 
and  Financial  System  (AFS)  and  the 
Production  Accounting  and  Auditing 
System  (PAAS)— wherever  they  occur  in 
our  regulations. 

Handbook  Titles 

In  October  2001.  we  began  using 
revised  handbooks  to  reflect  our 
reengineered  reporting  requirements. 
Thus,  we  revised  references  to  previous 
handbook  titles  such  as  the  Oil  and  Gas 
Payor  Handbook,  the  PAAS  Onshore  Oil 
and  Gas  Reporter  Handbook,  and  the 
PAAS  Reporter  Handbook — Lease. 
Facility/Measurement  Point,  and  Gas 
Plant  Operators  wherever  they  occur  in 
our  regulations.  We  also  replaced 
specific  titles  with  the  more  generic 
terms,  revenue  reporter  handbook  and 
production  reporter  handbook,  in  order 
to  minimize  future  regulatory  revisions. 


Addresses 

On  February  11.  2002.  the  Office  of. 
Hearings  and  Appeals  moved  their 
office  location  to  a  new  street  address  in 
Arlington.  Virguua  In  part  241.  we 
corrected  the  street  address  to  read  801 
North  Quincy  Street  wherever 
necessary. 

Regulaton'  Cites 

Over  a  number  of  years,  various 
sections,  and  paragraphs  within 
sections,  have  been  renumbered  and 
often  re-titled  as  our  regulations  were 
amended.  Because  regulatory 
amendments  occur  quite  frequently,  we 
have  changed  our  cross-references  to 
refer  readers,  in  most  cases,  to  specific 
parts  rather  than  the  sections  or 
paragraphs  within  the  parts.  We  believe 
this  practice  will  minimize  the  need  for 
future  regulatory  changes  For  example, 
rather  than  refer  the  reader  to  30  CFR 
210  53.  which  may  not  exist  after  a 
pending  revision  becomes  effective,  we 
have  generalized  the  cross-reference  to 
read  "part  210  of  this  chapter." 

Miscellaneous  Corrections 

We  are  also  taking  this  opportunity  to 
make  miscellaneous  corrections  such  as 
the  name  of  a  subsequently  amended 
law  and  certain  spelling  errors. 

Regulations  Repealed  by  Law 

We  removed  part  230  because  it 
pertains  to  refunds  under  Section  10  of 
the  Outer  Continental  Shelf  Lands  Act 
(43  U.S.C.  1339)  Section  10  was 
repealed  by  the  Federal  Oil  and  Gas 
Rovaltv  Simplification  and  Fairness  Act 
of  1996  (30  use  1732  note)  effective 
August  13,  1996.  Procedures  for 
requesting  Section  10  refunds  before 
and  after  repeal  are  contained  in  chapter 
6  of  our  revenue  reporter  handbook. 

Procedural  Matters 

1 .  Summary  Cost  and  Benefit  Data 

This  is  an  MMS  administrative  action 
that  imposes  no  monetary  costs  or 
benefits  on  industry,  the  Federal 
Government,  State  and  local 
governments,  or  Indian  tribes  and 
allottees.  The  cost  and  benefit 
information  in  this  Item  1  of  Proc:edural 
Matters  is  used  as  the  basis  for  the 
Departmental  certifications  in  Items  2- 
12, 

2.  Rpgulaton'  Planning  and  Review 
I  Executive  Order  128661 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
SlOO  million  or  more  on  the  economy. 


19110  Federal  Register/ Vol.  67,  No.  75 /Thursday.  April  18.  2002 /Rules  and  Regulations 


It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

3.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  adverse  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  ' 

4.  Small  Business  Regulatory 
Enforcement  Act  fSBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  govenunent  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

5.  Unfunded  Mandates  Refoim  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

6.  Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  This 
rule  does  not  impose  conditions  or 
limitations  on  the  use  of  any  private 
property;  consequently,  a  takings 
implication  assessment  is  not  required. 

7.  Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
Federalism  implications.  This  rule  does 


not  substantially  or  directly  affect  the 
relationship  between  the  Federal  and 
State  governments  or  impose  costs  on 
States  or  localities. 

8.  Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

9.  Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain  any  new  or 
changed  information  collections,  as 
defined  by  the  Paperwork  Reduction 
Act,  that  must  be  submitted  to  the  Office 
of  Management  and  Budget  for 
approval. 

J  0.  National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

11.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

In  accordance  with  Executive  Order 
13175,  this  rule  does  not  have  tribal 
implications  that  impose  substantial 
direct  compliance  costs  on  Indian  tribal 
governments. 

12.  Energy  Effects 

Under  Executive  Order  13211,  this 
rule  is  not  a  significant  regulatory  action 
and  will  not  have  a  significant  adverse 
effect  on  energy  supply,  distribution,  or 
use.  A  Statement  of  Energy  Effects  is  not 
necessary. 

List  of  Subjects 

30  CFR  Part  201 

Coal,  Continental  Shelf.  Geothermal 
energy,  Government  contracts.  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands — mineral 
resources. 

30  CFR  Part  206 

Coal,  Continental  Shelf.  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  212 

Coal,  Continental  Shelf.  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 


30  CFR  Part  216 

Coal,  Continental  Shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Penalties,  Petroleum.  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  217 

Coal.  Continental  Shelf.  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  218 

Coal,  Continental  Shelf,  Electronic 
fundi  transfers,  Geothermal  energy. 
Government  contracts,  Indian  lands. 
Mineral  royalties,  Natural  gas.  Penalties, 
Petroleum,  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  219 

Coal.  Continental  Shelf.  Electronic 
funds  transfers.  Geothermal  energy. 
Government  contracts.  Indian  lands, 
Mineral  royalties.  Natiu-al  gas, 
Petroleum.  Public  lemds — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  220 

Coal.  Continental  Shelf.  Geothermal 
energy.  Government  contracts.  Mineral 
royalties.  Natural  gas.  Petroleum,  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

30  CFR  Part  227 

Coal.  Continental  Shelf.  Geothermal 
energy.  Government  contracts.  Mineral 
royalties.  Natural  gas.  Petroleum.  Public 
lands — mineral  resources,  Reporting 
and  recordkeeping  requirements. 

30  CFR  Part  228 

Coal,  Continental  Shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Penalties,  Petroleum,  Public  lands — 
mineral  resoiu-ces.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  230 

Coal,  Continental  Shelf,  Electronic 
funds  transfers,  Geothermal  energy, 
Government  contracts,  Indian  lands. 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  241 

Coal,  Continental  Shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
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Penalties.  Petroleum.  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  243 

Coal,  Continental  Shelf.  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties,  Natural  gas, 
Petroleum,  Public  lands — mineral 
resources. 

Dated:  Man  h  2(S.  2002. 
Rebecca  W,  Watson. 

Assistant  St^rrptarv  for  Land  and  Minerals 
Managpmt'nt. 

For  reasons  stated  in  the  preamble. 
MMS  amends  30  CFR  parts  201.  206. 
212.  216.  217.  218.  219.  220.  227.  228, 
230.  241.  and  243.  as  follows: 

PART  201 —GENERAL 

1 .  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  The  Acl  of  February  25.  1920 
(:i()  r.S.C;.  \»\.  ft  seq.].  as  amended;  the  Act 
of  May  21,  1930  (30  U.S.C.  301-306):  the 
Mineral  Leasing  Act  for  Acquired  Lands  (30 
U.S.C.  3.51-3.59).  as  amended:  the  Act  of 
March  3.  1909  (25  U.S.C.  396).  as  amended; 
the  National  Environmental  Policy  Act  of 
1969  (42  II.S.C.  4321.  ft  spq.)  as  amended; 
the  Act  of  May  11.  1938  (25  LI.,S.C.  396a- 
396q).  as  amended:  the  Act  of  February  28. 
1891  (25  L'.S.C.  397).  as  amended:  the  Act  of 
Mav  29.  1924  (25  U.S.C.  398);  the  Ai  t  of 
March  3.  1927  (25  U.S.C.  398a-398e):  the  Act 
of  June  30,  1919  (25  U.S.C.  .399).  as  amended; 
R.S.  §441  (43  U.S.C.  1457).  see  also  Attorney 
CJenerals  Opinion  of  April  2.  1941  (40  Op. 
Att\.  Cen.  41):  the  Federal  Property  and 
.*\dministralive  Services  Act  of  1949  (40 
U.S.C.  471.  et  seq.].  as  amended:  the  National 
Lnvironmental  Polic\'  Ac:t  ot  1969  (42  U.S.C. 
4321  ft  seq.].  as  amended:  the  .'\ct  of 
December  12.  1980  IPub.  L.  96-514.  94  Stat. 
2964):  the  Combined  Hydrocarbon  Leasing 
Act  of  1981  (Pub.  L.  97-78.  95  Stat.  1070): 
the  Outer  Clontinental  Shelf  Lands  .Act  (43 
LIS.C.  1331.  ft  sfq.).  as  amended;  section  2 
of  Reorganization  Plan  No.  3  of  1950  (64  stat. 
1262):  Secretarial  Order  No.  3071  of  Innuary 
19.  1982.  as  amended;  and  Secretarial  Order 
3087.  as  amended. 

§201.100    [Amended] 

2.  In  §  201.100.  in  the  section  heading, 
remove  the  word  "Royalty"  and  add  in 
its  place  "Minerals  Revenue." 

PART  206— PRODUCT  VALUATION 

3.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  301  ft  Sfq..  25  U.S.C. 
396  ft  .seq.  396a  ft  sfq..  2101  ft  Sfq.:  30 
U.S.C.  181  ft  Sfq..  351  (■(  sfq..  1001  ft  seq.. 
1701  ft  seq.:  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq..  1331  ft  seq..  and  1801  et  sfq. 

§206.52     [Amended] 

4.  In  §  206.52.  paragraph  (e)(2). 
second  sentence,  remove  the  word 


"Royalty"  and  add  in  its  place 
"Minerals  Revenue." 

§206.103     [Amended] 

5.  In  §  206.103.  paragraph  (b)(2)(iii). 
remove  the  words  '  Oil  and  Gas  Payor 
Handbook'  "  and  add  in  its  place 
"revenue  reporter  handbook." 

§206.152    [Amended] 

6.  In  §206.152.  paragraph  (e)(3). 
second  sentence,  remove  the  word 
"Royalty"  and  add  in  its  place 
"Minerals  Revenue  " 

§206.153    [Amended] 

7.  In  §  206.153.  paragraph  (e)(3). 
second  sentence,  remove  the  word 
"Royalty"  and  add  in  its  place 
"Minerals  Revenue." 

§  206.250     [Amended] 

8.  In  §  206.250.  paragraph  (c),  remove 
the  word  "Mineral"  and  add  in  its  place 
"Minerals." 

§206.352     [Amended] 

9.  In  §  206.352,  paragraph  (e)(3). 
second  sentence,  remove  the  word 
"Royalty"  and  add  in  its  place 
"Minerals  Re\enue  " 

§206.355    [Amended] 

10.  In  §206,355.  paragraph  (e)(3). 
second  sentence.  remii\(>  the  word 
"Royalty"  and  add  in  its  place 
"Minerals  Revenue." 

§206.356    [Amended] 

11.  In  §206.356.  paragraph  (d)(3). 
second  sentence,  remove  the  word 
"Royalty"  and  add  in  its  place 
"Minerals  Revenue." 

PART  212— RECORDS  AND  FILES 
MAINTENANCE 

12.  The  authority  citation  for  part  212 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.:  25  U.S.C. 
396  et  .seq.,  396a  ft  sfq..'2W[  et  .seq.;  30 
U.S.C.  181  et  seq..  351  et  seq..  1001  et  seq., 
1701  ft  seq.:  31  U.S.C.  9701;  43  U.S.C.  1301 
ft  Sfq..  1331  ft  seq    and  1801  ef  seq. 

§212.51     [Amended] 

13.  In  §212.51,  paragraph  (a),  last 
sentence,  remove  the  words  "for  use  in 
its  Auditing  and  Financial  System  (AFS) 
and  Production  Accounting  and 
Auditing  System  (PAAS)." 

§212.351     [Amended] 

14.  Amend  §212,351  as  follows: 
a.  In  paragraph  (a),  last  sentence, 

remove  the  words  "for  use  in  its  AFS 
and  Production  Accounting  and 
Auditing  System." 


b.  In  paragraph  (c),  first  sentence. 
remove  the  word  "Royalty"  and  add  in 

its  place  "Minerals  Revenue." 

PART  216— PRODUCTION 
ACCOUNTING 

15  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.:  25  U.S.C. 
396.  2107:  30  U.S.C.  189.  190.  359.  1023, 
1751(a);  31  U.S.C.  3716,  9701:  43  U.S.C. 
1334.  1801  ft  seq.:  and  44  U.S.C.  3506(a). 

§216.6    [Amended] 

16.  Amend  §  216.6  as  follows: 

a  In  the  definition  of  "Associate 
Director."  remove  the  word  "Royalty" 
and  add  in  its  place  "Minerals 
Revenue." 

1).  Remove  the  definition  of  "MMS/ 
RMP.  • 

c.  Remove  the  definition  of 
"Production  Accounting  and  Auditing 
System  (PAAS)." 

d.  In  the  definition  of  "reporter," 
remove  the  word  "PAAS"  and  add  in  its 
place  'production  " 

§216.15    [Amended] 

17.  Amend  §216.15  as  follows: 

a.  In  paragraph  (a),  first  sentence, 
remove  the  words  "a  PAAS  Reporter 
Handbook'  and  a  PAAS  Onshore  Oil 
and  Gas  Reporter  Handbook.'  "  and  add 
in  their  place  "the  production  reporter 
handbook." 

b.  In  paragraph  (a),  second  sentence, 
remove  the  words  "Reporter  Handbooks 
are"  and  add  in  their  place  "reporter 
handbook  is."  Also  remove  the  words 
"Royalty  Management  Program"  and 
add  in  their  place  "Minerals  Revenue 
Management." 

c.  In  paragraph  (b).  first  sentence.  . 
remove  the  words  "these  handbooks" 
and  add  in  their  place  "the  handbook." 

d.  In  paragraph  (b).  last  sentence, 
remove  the  word  "handbooks"  and  add 
in  its  place  "handbook." 

§216.16     [Amended] 

18.  Amend  §216.16  as  follows: 

a.  In  paragraph  (a),  remove  the  word 
"Mineral"  and  add  in  its  place 
"Minerals,"  Also,  remove  the  words 
"Royalty  Management  Program  "  and 
add  in  their  place  "Minerals  Revenue 
Management." 

b.  In  paragraph  (b).  remove  the  words 
"Royalty  Management  Program"  and 
add  in  their  place  "Minerals  Revenue 
Management." 

§216.21     [Amended] 

19.  In  §  216,21.  second  sentence, 
remove  the  words  "Production 
Accounting  and  Auditing  System 
Reporters  Handbook"  and  add  in  their 
place  "production  reporter  handbook." 
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§216.30    [Amended] 

20.  In  §  216.30.  last  sentence,  remove 
the  year  '1980"  and  add  in  its  place  the 
year  "1995." 

PART  21 7— AUDITS  AND 
INSPECTIONS 

21.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authoritv:  35  Slat.  .512.  35  Stat.  781.  as 
amended;  sees.  32,  6.  26,  41  Stat.  450.  753. 
1248;  sees.  1.  2.  3.  44  Stat  301.  as  amended; 
sets.  6.  3.  44  Stat.  659.  710;  sees.  1.  2.  3.  44 
Stat.  1057;  47  Stat.  1487;  49  Stat.  1482.  1250. 
1967.  2026:  52  Stat.  347;  sec.  10.  53  Stat. 
1196.  as  amended;  56  Stat.  273:  sec.  10,  61 
Stat.  915:  sec.  3.  63  Stat.  683;  64  Stat.  311; 
25  i;.S.C.  396.  396a-f.  30  U.S.C.  189,  271, 
281.  293.  359.  Interpret  or  apply  sees.  5,  5. 
44  Stat.  302.  1058.  as  amended;  58  Stat.  483- 
485;  5  r.S.C.  301.  16  I'.S.C.  508b.  30  U.S.C. 
189,  192e,  271,  281,  293,  359,  43  U.S.C.  387, 
unless  otherwise  noted. 

§217.200    [Amended] 

22.  In  §217.200,  in  the  first,  third  and 
last  sentences,  remove  the  word 
"Royalty"  and  add  in  its  place 
"Minerals  Revenue." 

PART  218— COLLECTION  OF 
ROYALTIES,  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

23.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq..  396a  et 
seq..  2101  et  seq.:  30  U.S.C.  181  et  seq..  351 
et  seq..  1001  et  seq..  1701  et  seq.:  31  U.S.C. A. 
3335:  43  U.S.C.  1301  et  seq..  1331  et  seq., 
1801  et  seq. 

§218.51     [Amended] 

24.  Amend  §218.51  as  follows: 

a.  In  paragraph  {g)(l),  first  sentence, 
remove  the  cross-reference  "30  CFR 
243.2.  Suspensions  of  orders  or 
decisions  pending  appeal,"  and  add  in 
its  place  "part  243  of  this  chapter." 

b.  In  paragraph  (h)(2).  remove  the 
cross-reference  "30  CFR  241.20  and 
241.51"  and  add  in  its  place  "part  241 
of  this  chapter." 

§218.53    [Amended] 

25.  Amend  §  218.53  as  follows: 

a.  In  paragraph  (b).  second  sentence, 
remove  the  words  "'Oil  and  Gas  Payor 
Handbook."'  and  add  in  their  place 
"revenue  reporter  handbook." 

b.  In  paragraph  (b),  third  sentence, 
remove  the  cross-reference  "30  CFR 
210.53"  and  add  in  its  place  "part  210 
of  this  chapter." 

§218.102    [Amended] 

26.  In  §  218.102.  paragraph  (b).  first 
sentence,  remove  the  paragraph 


designations  "(f)(1)  and  (f)(2)"  after  the 
cross-reference  "§  218.51," 

§218.150    [Amended] 

27.  In  §218.150.  paragraph  (c).  first 
sentence,  remove  the  paragraph 
designations  "(f)(1)  and  (f)(2)"  after  the 
cross-reference  '§  218.51." 

§218.151     [Amended] 

28.  In  §  218.151,  paragraph  (c).  second 
sentence,  remove  the  word  "segreation" 
and  add  in  its  place  "segregation." 

§218.155     [Amended] 

29.  Amend  §  218.155  as  follows: 

a.  In  paragraph  (a),  first  sentence, 
remove  the  words  "of  this  part"  after  the 
cross-reference  '§  218.51." 

b.  In  paragraph  (d)(3).  remove  the 
paragraph  designations  "(f)(1)  and 
(f)(2)"  after  the  cross-reference 
"§218.51." 

§218.202    [Amended] 

30.  In  §218.202,  paragraph  (b).  first 
sentence,  remove  the  paragraph 
designations  "(f)(1)  and  (f)(2)"  after  the 
cross-reference  "218.51"  and  add  a 
section  symbol  before  "218.51." 

§218.302    [Amended] 

31.  In  §218.302.  paragraph  (b),  first 
sentence,  remove  the  paragraph 
designations  "(f)(1)  and  {f)(2)"  after  the 
cross-reference  '§  218.51." 

PART  219— DISTRIBUTION  AND 
DISBURSEMENT  OF  ROYALTIES, 
RENTALS,  AND  BONUSES 

32.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  Section  104,  Pub.  L.  97-451.  96 
Stat   2451  (30  U.S.C.  1714). 

§219.102    [Amended] 

33.  In  §  219.102,  last  sentence,  remove 
the  words  "Royalty  Management 
Program"  and  add  in  their  place 
"Minerals  Revenue  Management." 

PART  220— ACCOUNTING 
PROCEDURES  FOR  DETERMINING 
NET  PROFIT  SHARE  PAYMENT  FOR 
OUTER  CONTINENTAL  SHELF  OIL 
AND  GAS  LEASES 

34.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  Sec.  205,  Pub.  L.  95-372.  92 
Stat.  643  (43  U.S.C.  1337). 

§220.011     [Amended] 

35.  In  §220.011,  paragraph  (c)(1),  first 
sentence,  remove  the  word  "furnish" 
and  add  in  its  place  "furnished." 


PART  227— DELEGATION  TO  STATES 

36.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

.Authoritv:  30  U.S.C.  1735.  30  U.S.C.  196; 
Pub.  L.  102-154. 

§227.103    [Amended] 

37.  In  §227.103,  first  sentence, 
remove  the  word  "Royalty"  and  add  in 
its  place  "Minerals  Revenue." 

§227.110    [Amended] 

38.  In  §  227.110.  paragraph  (b).  second 
sentence,  and  paragraph  (e).  remove  the 
word  "Royalty"  and  add  in  its  place 
"Minerals  Revenue." 

§227.401     [Amended] 

39.  In  §  227.401,  paragraph  (f),  remove 
the  words  "the  PAAS  Onshore  Oil  and 
Gas  Reporter  Handbook,  the  PAAS 
Reporter  Handbook-Lease.  Facility/ 
Measurement  Point,  and  Gas  Plant 
Operators"  and  add  in  their  place  "the 
production  reporter  handbook." 

§227.501     [Amended] 

40.  In  §  227,501,  paragraph  (c). 
remove  the  words  "into  the  Auditing 
and  Financial  System  (AFS)  and  the 
Production  Accounting  and  Auditing 
System  (PAAS)," 

PART  228— COOPERATIVE 
ACTIVITIES  WITH  STATES  AND 
INDIAN  TRIBES 

41.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authoritv:  Sec,  202,  Pub.  L.  97-451.  96 
Stat.  2457  ('30  U.S.C.  1732). 

§228.6    [Amended] 

42.  In  §  228.6,  in  the  definition  of 
"audit,"  last  sentence,  remove  the 
words  "the  Auditing  and  Financial 
System  and  the  Production  Accounting 
and  Auditing  System." 

PART  23a-RECOUPMENTS  AND 
REFUNDS  [Removed  and  Reserved] 

43.  Remove  and  reserve  Part  230 — 
Recoupments  and  Refunds. 

PART  241 —PENALTIES 

44.  The  authority  citation  for  part  241 
is  revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq..  396a  et 
seq..  2101  et  seq.;  30  U.S.C.  181  et  seq..  351 
et  seq..  1001  et  seq..  1701  et  seq.;  43  U.S.C. 
1301  et  seq..  1331  et  seq..  1801  et  seq. 

§241.54    [Amended] 

45.  In  §  241.54,  first  sentence,  remove 
the  words  "4015  Wilson  Boulevard," 
and  add  in  their  place  "801  North 
Quincy  Street." 
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§241.56    [Amended] 

46.  In  §241.56,  paragraph  (b),  remove 
the  words  "4015  Wilson  Boulevard," 
and  add  in  their  place  "801  North 
Quincy  Street." 

§241.62    [Amended] 

47.  In  §  241.62.  first  sentence,  remove 
the  words  "4015  Wilson  Boulevard." 
and  add  in  their  place  "801  North 
Quincy  Street." 

§241.64    [Amended] 

48.  In  §  241.64.  paragraph  (b).  remove 
the  words  "4015  Wilson  Boulevard," 
and  add  in  their  place  "801  North 
Quincy  Street." 

PART  243— SUSPENSIONS  PENDING 
APPEAL  AND  BONDING—  MINERALS 
REVENUE  MANAGEMENT 

49.  The  authority  citation  for  part  243 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq..  396a  et  seq..  2101  et  seq.:  30 
use.  181  et  seq..  351  et  seq..  1001  et  seq.. 
1701  et  seq.:  31  U.S.C.  9701:  43  U.S.C.  1301 
et  seq..  1331  ef  seq..  and  1801  et  seq 

50.  Revise  the  heading  of  part  243  to 
read  as  set  forth  above. 

§  243.3    [Amended] 

51 .  In  §  243.3.  in  the  definition  of 
"MMS  bond-approving  officer,"  remove 
the  word  "Rovalty"  and  add  in  its  place 
"Minerals  Revenue." 

[FR  Dor.  02-9242  Filed  4-17-02;  8:45  ami 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD08-02-007] 

Drawbridge  Operating  Regulation; 
Bayou  Boeuf,  LA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary^  deviation  from  the  regulation 
in  33  CFR  117  governing  the  operation 
of  the  Burlington  Northern  Santa  Fe 
Railway  railroad  swing  span  drawbridge 
across  Bayou  Boeuf,  mile  10.2.  near 
Amelia,  Louisiana.  This  deviation 
allows  the  Burlington  Northern  Santa  Fe 
Railway  to  close  the  bridge  to  navigation 
from  6  a.m.  until  7  p.m.  daily  from  April 
29.  2002  through  May  31,  2002.  During 
this  period,  the  bridge  will  be  opened  in 


intervals  of  up  to  four-hours  to  pass  any 
vessels  that  may  be  waiting  for  an 
opening.  Presently,  the  draw  is  required 
to  open  on  signal.  This  temporary 
deviation  will  allow  for  the  replacement 
of  the  balance  rail  on  the  pivot  pier. 

DATES:  This  deviation  is  effective  from 

6  a.m.  on  Monday,  April  29.  2002  until 

7  p.m.  on  Friday,  May  31,  2002. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch. 
Commander  (obc).  501  Magazine  Street. 
New  Orleans.  Louisiana.  70130-3396. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
lohnson.  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  The 

Burlington  Northern  Santa  Fe  Railway 
railroad  swing  span  drawbridge  across 
Bavou  Boeuf.  mile  10.2.  near  Amelia. 
Louisiana,  has  a  vertical  clearance  in  the 
closed-to-navigation  position  of  6  feet 
above  high  water  and  unlimited 
clearance  in  the  open-to-navigation 
position.  Navigation  on  the  waterway 
consists  of  small  tugs  with  tows,  fishing 
vessels,  and  recreational  craft.  Presently, 
the  draw  opens  on  signal. 

The  Burlington  Northern  Santa  Fe 
Railway  requested  a  temporary 
deviation  for  the  operation  of  the 
drawbridge  to  accommodate 
maintenance  work.  The  work  involves 
removing  and  replacing  the  balance  rail 
on  the  pivot  pier.  This  work  is  essential 
for  continued  operation  of  the  draw 
span  of  the  bridge. 

This  deviation  allows  the  draw  of  the 
Burlington  Northern  Santa  Fe  Railway 
railroad  swing  span  drawbridge  across 
Bayou  Boeuf.  mile  10.2.  near  Amelia. 
Louisiana,  to  remain  closed  to 
navigation  from  6  a.m.  until  7  p.m  daily 
from  April  29.  2002  through  May  31. 
2002.  During  this  period,  the  bridge  will 
be  opened  in  intervals  of  up  to  four- 
hours  to  pass  any  vessels  that  may  be 
waiting  for  an  opening. 

Dated:  .^pril  5.  2002. 
Roy  ].  Casto, 

Rear .\dmiral.  I'.S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  District. 

[FR  Doc.  02-9411  Filed  4-17-02:  8:45  am) 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD08-02-^)08] 

Drawbridge  Operating  Regulation; 
Bayou  Boeuf,  LA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporarv  deviation  from  the  regulation 
in  33  CFR  117  governing  the  operation 
of  the  Burlington  Northern  Santa  Fe 
Railway  railroad  swing  span  drawbridge 
across  Bavou  Boeuf.  mile  10.2.  near 
Amelia.  Louisiana.  This  deviation 
allows  the  Burlington  Northern  Santa  Fe 
Railwav  to  close  the  bridge  to  navigation 
from  8  a.m.  until  2  p.m..  from  4  p.m. 
until  10  p.m.  and  from  midnight  until 
6  a.m.  daily  from  lune  3.  2002  through 
June  10.  2002.  Presentlv.  the  draw  is 
required  to  open  on  signal  This 
temporar\'  deviation  will  allow  for  the 
replacement  of  the  pinion  gear  and 
segment  rack. 

DATES:  This  deviation  is  effective  from 
8  a.m.  on  Monday,  lune  3.  2002  until  10 
p.m.  on  Monday.  lune  10.  2002 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch. 
Commander  (obfc),  501  Magazine  Street, 
New  Orleans.  Louisiana.  70130-3396. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
lohnstm.  Bridge  Administration  Branch. 
telephone  (504) 589-2965 
SUPPLEMENTARY  INFORMATION:  The 
Burlington  Northern  Santa  Fe  Railway 
railroad  swing  span  drawbridge  across 
Bayou  Boeuf.  mile  10.2.  near  Amelia, 
Louisiana,  has  a  vertical  clearance  in  the 
closed-to-navigation  position  of  6  feet 
above  high  water  and  unlimited 
clearance  in  the  open-to-navigation 
position.  Navigation  on  the  waterway 
consists  of  small  tug.s  with  tows,  fishing 
vessels,  and  recreational  craft.  Presently, 
the  draw  opens  on  signal. 

The  Burlington  Northern  Santa  Fe 
Railway  requested  a  temporary 
deviation  for  the  operation  of  the 
drawbridge  to  accommodate 
maintenance  work  The  work  involves 
removing  and  replacing  the  pinion  gear, 
removing  the  segment  rack,  resurfacing 
the  segment  area  and  anchoring  a  new 
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segment  rack  to  the  pier.  This  work  is 
essential  for  continued  operation  of  the 
draw  span  of  the  bridge. 

This  deviation  allows  the  draw  of  the 
Burlington  Northern  Santa  Fe  Railway 
railroad  swing  span  drawbridge  across 
Bayou  Boeuf,  mile  10.2.  near  Amelia, 
Louisiana,  to  remain  closed  to 
navigation  from  8  a.m.  until  2  p.m.. 
from  4  p.m.  until  10  p.m.  and  from 
midnight  until  6  a.m.  daily  from  June  3, 
2002  through  June  10.  2002. 

Dated:  .April  5.  2002. 
Roy  ).  Casto, 

RearAilmiral.  U.S.  Coast  Guard,  Commander. 

Eighth  Coast  Guard  District. 

(FR  Dor.  02-9412  Filed  4-17-02:  8:45  am] 

BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301228;  FRL-6829-9] 
RIN  207(>-AB78 

Fenhexamid;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  fenhexamid  in 
or  on  caneberry  subgroup,  bushberry 
subgroup,  juneberry,  lingonberry.  salal. 
and  pistachio.  The  Interregional 
Research  Project  Number  4  (IR-4) 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
18,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301228,  must  be  received 
on  or  before  June  17.  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-3012'28  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agencv.  1200  Pennsylvania  Ave.. 
NW. .Washington.  DC  20460:  telephone 
number;  (703)  308-3194:  e-mail  address: 
brothers.shaja@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations'".  "Regulations 
and  Proposed  Rules,  "  and  then  look  up 
the  entr\'  for  this  document  under  the 
"Federa I  Register — E n vi ron mental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www. epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html,a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301228.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBIJ. 


This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwry.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February  8, 
2002  (67  FR  6028)  (FRL-6821-2).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  1E6339,  1E6341,  and 
1E6343)  by  IR-4,  681  US  Highway  #1 
South,  North  Brunswick,  NJ  08902- 
3390.  This  notice  included  a  summary 
of  the  petitions  prepared  by  Tomen 
Agro,  Incorporated,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.553  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
fenhexamid.  (N-2,3-dichloro-4- 
hydroxyphenyl)-l-methyl 
cyclohexanecarboxamide),  in  or  on  food 
commodities  as  follows: 

1.  PP  1E6339  proposed  a  tolerance  for 
caneberry  (corrected  to  read  caneberry 
subgroup)  at  20  part  per  million  (ppm), 

2.  PP  1E6341  proposed  tolerances  for 
bushberry  (corrected  to  read  bushberry 
subgroup)  at  5.0  ppm,  juneberry  at  5.0 
ppm,  longanberry  (corrected  to  read 
lingonberry)  at  5.0  ppm,  and  salal  at  5.0 
ppm,  and 

3.  PP  1E6343  proposed  a  tolerance  for 
pistachio  at  0.02  ppm. 

Section  408(b)(^2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
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occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator^' 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  fenhexamid  on  canebeny 
subgroup  at  20  ppm,  bushberry 
subgroup  at  5.0  ppm,  juneberry  at  5.0 
ppm,  lingonberry  at  5.0  ppm,  salal  at  5.0 
ppm,  and  pistachio  at  0.02  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  these 
tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 


the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fenhexamid  are 
discussed  in  Unit  II. A.  of  the  Final  Rule 
on  Fenhexamid  Pestcide  Tolerance 
published  in  the  Federal  Register  of 
April  13.  2000  (65  FR  19842)  (FRL- 
6553-7). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboraton* 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 


to  the  RfD  by  dividmg  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC  For  example,  when 
100  is  the  appropriate  LT  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  bv  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(eg.,  risk  is  expressed  as  1  x  10  '^  or  one 
in  a  million)  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected  The  point  of  departure  is 
tvpicallv  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  cur\'e. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE^jn.et  =  point 
of  departure/exposures)  is  calculated  A 
summarv  of  the  toxicological  endpoints 
for  fenhexamid  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  fenhexamid  for  Use  in  Human  Risk  Assessment 


, .     ^      n>   ,   .              !      FQPA  SF*  and  Level  ot 
Exposure  Scenano               °°^  ^^!^ '"  ^'fp^  ^^®^^"      Concern  for  Risk  Assess-                  Study  and  Toxicolog.cai  Effects   - 
1                "^^"''  ^''                                    ment 

Acute  Dietary 

None 

Not  Applicable 

Available  studies  do  not  indicate  the  possibility 
of  an  acute  effect  as  a  result  of  a  one-day  or 
single  exposure 

Chronic  Dietary  all  populations 

N0AEL=  17  mg/kg/day 
UF  -  100        

FQPA  SF  =  3X                         Dog-1  Year  Feeding  Study 

cPAD  =  chronic  RfD/FQPA      NOAEL  =  1 7  mq,'kQ/'day  based  on  decreased 

Chronic  RfD  =  0.17  mg/kg/ 
day. 

SF  =  0.057  mg/kg/day 

RBC  count,  hemoglobin  and  hematocnl  and 
increased  Hemz  bodies  m  males  and  fe- 
males, increased  adrenal  weights  and 
intracytoplasmic  vacuoles  m  adrenal  cortex 
in  females 

Short-Term  Dermal  (1  to  7  days) 

dermal  study  NOAEL= 
1 ,000  mg/kg/day  (HDT) 

(dermal)  absorption  rate  = 
20%). 

LOC  tor  MOE  =  100  (Der- 
mal) 

Rabbit  -  21  Day  Dermal 

LOAEL  =  1500  mg/kg/day  based  on  de- 
creased body  weight  gam  and  food  con- 
sumption 

NOAEL=  500  mgOtg/day  (dermal  equivalent 
dose). 
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Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  fenhexamid  for  Use  in  Human  Risk 

Assessment — Continued 


„                          Dose  Used  in  Risk  Assess- 
Exposure  Scenario             i                 ^g^t,  UP 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxicological  Effects 

Intermediate-Term  Dermal  (1 
week  to  several  monttis) 
(Residential) 

dermal  study  NOAEL  = 
1  000  mg/kg/day  HDT 

(dermal)  absorption  rate  = 
20%). 

LOG  for  MOE  =  100  (Der- 
mal) 

Rabbit-  21  Day  Dermal 

LOAEL  =  1,500  mg/kg/day  based  on  de- 
creased body  weight  gain  and  food  con- 
sumption. 

NOAEL=  500  mg/kg/day  (dermal  equivalent 
dose). 

Long-Temi  Dermal  (several 
months  to  lifetime) 

None 

Not  Applicable 

None.  The  use  pattern  does  not  indicate  a  po- 
tential long-term  dermal  exposure.  This  risk 
assessment  was  not  performed. 

Cancer  (oral,  dermal,  inhalation) 

None 

Not  Applicable 

Fenhexamid  is  classified  as  a  not  likely  human 
carcinogen  based  on  the  lack  of  evidence  of 
carcinogenicity  in  mice  and  rats  and  the  lack 
of  genotoxicity  in  a  battery  of  mutagenicity 
studies. 

•The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.553)  for  the 
residues  of  fenhexamid,  in  or  nn  the 
following  raw  agricultural  commodities: 
almond,  hull  at  2.0  ppm;  almond, 
nutmeat  at  0.02  ppm;  grapes  at  4.0  ppm: 
plum  (fresh  prune)  at  0.5  ppm:  prune, 
dried  at  1.0  ppm;  raisins  at  6.0  ppm: 
stone  fruit,  except  plum  (fresh  prune)  at 
6.0  ppm:  and  strawberries  at  3.0  ppm. 
A  time-limited  tolerance  has  been 
established  for  pears  at  15  ppm.  The 
tolerance  will  expire  on  December  31. 
2002.  Risk,  assessments  were  conducted 
bv  EPA  to  assess  dietary  exposures  from 
fenhexamid  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary-  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute  risk 
assessment  was  not  performed.  No 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietary  exposure  was 
identified. 

ii.  Chronic  exposure.ln  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  A 
Tier  1  (assumptions:  tolerance  level 
residues  and  100%  crop  treated)  chronic 
dietary  exposiue  analysis  was 
performed  using  the  DEEM*.  The 


analysis  incorporated  all  the  current, 
ponding,  and  pniposed  tolerances  for 
fenhexamid.  Percent  of  crop  treated  and 
anticipated  residues  were  not  used  for 
this  assessment. 

iii.  Cancer  Fenhexamid  has  been 
classified  as  a  not  likely  hxunan 
carcinogen. 

2.  Dietar\'  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analvsis  and  risk  assessment  for 
fenhexamid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  bv  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  phvsical  characteristics  of 
fenhexamid. 

The  Agencv  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  screening  concentrtion  in 
groundwater  (SCI-GROW)  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 


None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw- 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fenhexamid 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  III.E. 

In  soil,  fenhexamid  is  relatively 
immobile  and  non-persistent. 
Fenhexamid  is  not  expected  to  be  a 
ground  water  contaminant,  but  has 
some  potential  to  reach  surface  water  on 
eroded  soil  particles.  In  surface  water, 
fenhexamid  would  be  expected  to 
photodegrade  rapidly. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  fenhexamid  for 
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acute  and  chronic  surface  water 
exposures  are  estimated  to  be  28.7  parts 
per  billion  (ppb)  and  1.14  ppb, 
respectively.  The  EECs  for  acute  and 
chronic  ground  water  exposure  is 
estimated  to  be  0.0007  ppb. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietar>'  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 

Fenhexamid  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenhexamid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how- 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fenhexamid  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenhexamid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 


2.  Prenatal  and  postnatal  sensitivity. 
The  toxicology  data  base  is  complete  for 
the  assessment  of  the  effects  of 
fenhexamid  following  m  utero  and/or 
postnatal  exposure.  There  is  no 
indication  of  increased  susceptibility  to 
in  utero  exposure  in  the  prenatal 
developmental  toxicity  studies  with 
fenhexamid.  In  the  prenatal 
developmental  toxicity  study  in  rats,  no 
evidence  of  developmental  toxicity  was 
seen  even  at  the  highest  dose  tested.  In 
the  prenatal  developmental  toxicity 
study  in  rabbits,  developmental  toxicity 
was  seen  only  in  the  presence  of 
maternal  toxicity.  In  the  two-generation 
reproduction  study  in  rats, 
quantitatively  (i.e.,  based  on  NOAELs/ 
LOAELs  in  parental  animals  versus 
offspring),  there  was  no  evidence  of 
increased  susceptibility  of  the  pups. 
Qualitatively,  however,  there  was 
evidence  of  increased  susceptibility 
based  on  the  comparative  severity  of 
effects  at  the  LOAEL  (406  mg/kg/day): 
Parental  toxicity  was  characterized  as 
alterations  in  clinical  chemistry 
parameters  and  decreased  organ  weights 
without  collaborative  histopathology; 
while  offspring  toxicity  was  manifested 
as  significantly  decreased  pup  body 
weights  in  both  generations  during  the 
lactation  period  (on  lactation  days  7,  14. 
and  21  in  the  F;  generation  and 
lactation  days  14  and  21  in  the  F^ 
generation  offspring). 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fenhexamid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  3X.  The  3X  safety  factor  is 
appropriate  for  the  chronic  dietary 
assessment  and  is  applicable  to  all 
populations,  which  includes  infants  and 
children.  The  FQPA  factor  is  reduced 
because: 

i.  The  increased  susceptibility 
demonstrated  in  the  two-generation 
reproduction  study  was  only  qualitative 
(not  quantitative)  evidence  and  was 
observed  only  in  the  presence  of 
parental  toxicity. 

ii.  The  qualitative  offspring  effect  was 
limited  to  decreased  body  weight  and 
no  other  adverse  effects  (e.g..  decreased 
pup  survival,  behavioral  alterations,  etc) 
were  observed. 

iii.  The  toxicology  data  base  is 
complete  for  the  assessment  of  the 
effects  of  fenhexamid  following  in  utero 
and/or  postnatal  exposure. 

iv.  There  is  no  indication  of  increased 
susceptibilitv  of  rat  or  rabbit  fetuses  to 
in  utero  exposure  in  the  prenatal 
developmental  toxicity  studies  with 
fenhexamid. 


V  Adequate  data  are  available  or 
conservative  modeling  assumptions  are 
used  to  assess  dietary  food  and  drinking 
water  exposure. 

vi  There  are  currently  no  residential 
uses  for  fenhexamid. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DVVLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimate;  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DVVLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  m  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g..  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  van,'  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  van*'  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs  Generalh  .  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DVVLOCs,  the  Office  of  Pesticide 
Programs  (OPP)  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change  If  new  uses  are  added  in  the 
future  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 
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1.  Acute  risk.  An  acute  risk 
assessment  was  not  performed.  No 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietar\'  exposure  was 
identified. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 


that  exposure  to  fenhexamid  from  food 
will  utilize  7%  of  the  cPAD  for  the  U.S. 
population,  66%  of  the  cPAD  for  all 
infants  <  1  year  old  and  17%  of  the 
cPAD  for  children  1-6  years  old.  There 
are  no  residential  uses  for  fenhexamid 
that  result  in  chronic  residential 
exposure  to  fenhexamid.  However,  there 


is  potential  for  chronic  dietary  exposure 
to  fenhexamid  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  fenhexamid 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.057 

7  j                1.14 

0.0007 

1,850 

All  infants  <  1  year  old 

0.057 

66 

1.14 

0.0007 

190 

Children  1-6  years  old 

0.057 

17  1                1.14 

t      .... 

0.0007 

470 

Females  (13-50  years) 

0.057 

4 

1.14 

0.0007                 1.650 

i jJ 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Although  short-term  endpoints  were 
identifiable,  there  are  no  residential 
uses  for  fenhexamid.  Thus,  a  short-term 
risk  assessment  was  not  performed. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Although  intermediate- 
term  endpoints  were  identifiable,  there 
are  no  residential  uses  for  fenhexamid. 
Thus,  an  intermediate-term  risk 
assessment  was  not  performed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  A  cancer  (chronic)  dietary 
risk  assessment  was  not  conducted  for 
fenhexamid.  EPA  has  classified 
fenhexamid  as  a  not  likely  human 
carcinogen. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fenhexamid 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Bayer  AG  Method  00362  has 
previously  undergone  a  successful 
method  trial  and  method  validation,  and 
is  the  enforcement  method  for  all  the 
fenhexamid  established  tolerances.  The 
method  may  be  requested  from:  Francis 
Griffith,  Analytical  Chemistry  Branch, 
Environmental  Science  Center, 
Environmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Mead,  MD 
20755-5350:  telephone  number:  (410) 


305-20905;  e-mail  address: 
griffith  .francis@epa  gov. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  fenhexamid, 
(N-2,3-dichloro-4-hydroxyphenyl)-l- 
methyl  cyclohexanecarboxamide),  in  or 
on  caneberry  subgroup  at  20  part  per 
million  (ppm).  bushberry  subgroup  at 
5.0  ppm,  juneberry  at  5.0  ppm, 
lingonberry  at  5.0  ppm,  salal  at  5.0  ppm, 
and  pistachio  at  0.02  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
fde  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 


178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301228  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  wrriting,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  Jime  17,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  wnritten  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NfW,,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460,  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
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CFR  180.33(1)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to;  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Bo.x 
360277M,  Pittsburgh.  PA  15251.  Please 
identif\'  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NVV..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  vour  request  for  such  a  waiver  to: 
James  Hollins,  information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  N\V..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-301228.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.E. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 


that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrarv:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justif\' 
the  action  requested  (40  CFR  178.32).' 

VII.  Regulator>'  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ}-  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Februan,'  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agencv  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulators 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agencv  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999),  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  "  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
bv  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulator}'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S,C,  801  et  seq..  a.g  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
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Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  4,  2002. 
Robert  A.  Forrest, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.553  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§  180.553    Fenhexamid;  tolerances  for 
residues. 


action:  Final  rule. 


Commodity 


Parts  per 
million 


Bushtjerry  subgroup  13B 
Canetjerry  subgroup  ISA 

•  •  • 

Juneberry 

Llngont)erry 

Pistactiio  

*  •  * 

Salal 


5.0 
20.0 

50 

50 

002 

50 


(FR  Doc.  02-9498  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0003;  FRL^eSGI-e] 
RIN  2070-AB78 

Fluazinam;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  regulation  establishes  an 
import  tolerance  for  residues  of 
fluazinam  and  its  metabolite  AMGT3- 
[[4-amino-3-[[3-chlQro-5- 
(trifloromethyl)-2-pyridinyll  amino]-2- 
nitro-6-(trinuoromethyl)  phenyl]  thio]-2- 
(beta-D-glucopyranosyloxy)  propionic 
acid)  in  or  on  (wine  grapes  at  3.0  parts 
per  million  (ppm).  ISK  BioSciences 
Corporation  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
18,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-2002-od03,  must  be 
received  on  or  before  June  17,  2002, 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-2002-0003 
in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cvnthia  Giles-Parker,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW.VVashington,  DC  20460;  telephone 
number:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. 'Yon  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federsil  Register — Environmental 
Documents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0003.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p,m,,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December  6, 
2000  (65  FR  76253)  (FRL-6573-7),  EPA 
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issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a.  as 
amended  bv  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170).  announcing  the  filing  of  a 
pesticide  petition  (PP  9F5079)  by  ISK 
BioSciences  Corporation.  5970  Heisley 
Road,  Suite  200,  Mentor.  Ohio.  44060' 
This  notice  included  a  summary  of  the 
petition  prepared  by  ISK  BioSciences 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.574  be  amended  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
fluazinam.  3-chloro-N-[3-chloro-2.6- 
dinitro-4-{trifluoromethyl)  phenyll-5- 
(trifluoromethyl)-2-pyridinamine.  in  or 
on  peanuts  and  potatoes  at  0.02  part  per 
million  (ppm)  and  imported  wine 
grapes  at  3.0  ppm.  In  the  Federal 
Register  of  September  7.  2001  (66  FR 
46729)  (FRL-6797-3),  EPA  established 
tolerances  for  peanuts  and  potatoes. 

Section  408|}))(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 


certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary*  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  m 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  tn 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  {62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 


scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  a  tolerance  for 
residues  of  fluazinam  and  its  metabolite 
AMGT  on  wine  grapes  at  3.0.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A   Toxicoloeiral  Profile 

EPA  has  ('\aluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk  EP.A  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children  The  nature  of  the 
toxic  effects  caused  by  fluazinam  and  its 
metabolite  .^.MGT  are  discussed  in  the 
following  Table  1  as  well  as  the  no 
observed  adverse  effect  level  (NOAEL) 
and  the  lowest  obser\ed  adverse  effect 
level  (LO.\EL]  from  the  toxicity  studies 
reviewed. 


Table  1.— Toxicological  Profile  of  Fluazinam  Technical 


Guideline  No 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  rats 

NOAEL  Males  =  38  mg'kgday  Females  =  4.3 
mg  kg  day 

LOAEL  Males  =  38  mg  Kg  day  Females  =  44 
mgkgday  based  on  mcreased  liver  weights 
and  liver  histopathoiogy  in  males,  and  in- 
creased lung  and  uterus  weights  m  females. 

870.3150 

90-Day  oral  toxicity  dogs 

NOAEL  =  10  mg/kg'day 

LOAEL  =   100  mgkgday  based  on  retinal  ef- 
fects    increased    relative    liver    weight,    liver 

• 

histopaihoiogy  and  possible  increased  serum 
alkaline  pnospfiatase  m  females  ana  possible 
marginal   vacuoiation   of   the   cerebral   white 
matter  (equivocal) 

870.3200 

21 -Day  dermal  toxicity  rats 

Systemic  NOAEL  =  10  mg'kgday 

LOAEL  =    100   mgkgday   based  on   increased 

AST  ana  choiesteroi  levels  m  clinical  chem- 
istry determinations  i  males) 

Dermal  NOAEL  =  not  identified 

LOAEL  =  10  mg/kgday  based  on  erythema  ac- 
anthosis and  dermatitis 

870.3250 

90-Day  dermal  toxicity 

Not  Available 

870.3465 

90-Day  inhalation  toxicity 

Not  Available 

19122  Federal  Register/Vol.  67.  No.  75 /Thursday,  April  18,  2002 /Rules  and  Regulations 


Table  1 .— Toxicological  Profile  of  Fluazinam  Technical— Continued 


Guideline  No                                                      Study  Type                                                               Results 

8703700 

Prenatal  developmental  toxicity  rats 

Maternal  NOAEL  =  50  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  decreased 
body  weigfit  gain  and  food  consumption  and 
increased  water  consumption  and  urogenital 
staining 

Developmental  NOAEL  =  50  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  decreased 
fetal  tx)dy  weights  and  placental  weights,  in- 
creased facial/cleft  palates,  diaphragmatic 
hernia,  and  delayed  ossification  in  several 
bone  types,  greenish  amniotic  fluid  and  pos- 
sible increased  late  resorptions  and 
postimplantation  loss 

870  3700 

Prenatal  developmental  toxicity  rabbits                    Maternal  NOAEL  =  4  mg-'kg/day 

LOAEL  =  7  mg/kg/day  based  on  decreased  food 
consumption         and         increased          liver 
histopathology. 
Developmental  NOAEL  =  7  mg/kg/day 
LOAEL  =  12  mg/kg/day  based  on  an  increase  in 
total  litter  resorptions  and  possible  fetal  skel- 
etal abnormalities 

870  3700 

Prenatal  developmental  toxicity  rabbits                    Maternal  NOAEL  =  3  mg/kg/day 

LOAEL  =  not  identified  (>3  mg/kg/day) 

Developmental  NOAEL  =  3  mg/kg/day 

;  LOAEL  =  not  identified  (>3  mg/kg/day) 

870,3800 

Reproduction  and  fertility  effects  rats 

Parental/Systemic  NOAEL  =  1 .9  mg/kg/day 
LOAEL  =  9.7  mg/kg/day  based  on  liver  pathol- 
ogy in  F,  males 
Reproductive  NOAEL  =  10.6  mg/kg/day 
LOAEL  =  53.6  mg/kg/day  based  on  decreased 
number  of  implantation  sites  and  decreased 
litter  sizes  to  day  4  post-partum  for  Fl   fe- 
males (F2  litters). 
Offspring  NOAEL  =  8.4  mg/kg/day 
LOAEL  =  42.1  mg/kg/day  based  on  reduced  Fl 
and  F2  pup  body  weight  gains  dunng  lacta- 
tion. 

870,4100 

Chronic  toxicity  rats 

NOAEL  =  Males:  1.9  mg/kg/day;  Females:  4.9 
mg/kg/day 

LOAEL  =  Males:  3.9  mg/kg/day;  Females:  not 
identified  (<4.9  mg/kg/day)  based  on  in- 
creased testicular  atrophy  in  males  and  no  ef- 
fects in  females 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  1  mg/kg/day 

LOAEL  =  10  mg/kg/day  based  on  gasthc  lymph- 
oid hyperplasia  in  both  sexes  and  nasal  dry- 
ness in  females 

'  870  4200 

Carcinogenicity  mice 

NOAEL  =  Males:1.1    mg/kg/day;   Females:   1.2 

mg/kg/day 
LOAEL  =  Males:  10.7  mg/kg/day;  Females:  11.7 

mg/kg/day  based  on  increased  incidences  of 

brown  macrophages  in  the  liver  of  both  sexes. 

eosinophilic  vacuolated  hepatocytes  in  males. 

and  increased  liver  weight  in  females. 
Clear  evidence  of  carcinogenicity  (hepatocellular 

tumors)  in  male  mice,  but  not  in  females 
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Table  1 .— Toxicological  Profile  of  Fluazinam  Technical — Continued 


Guideline  No.                                                        Study  Type                                                                   Results 

870  4200 

Carcinogenicity  mice 

NOAEL    =    Males     <126    mg  kg  day     Females; 

■■162  mg  kg  day 
LOAEL  =  Males    126m9kgaay    Femaies    "62 

mg  kg  day  based  on  increased    iver  we^g'^ts 

and    Hver   ana   bram    histopathoiogv    '^    both 

sexes 
Equivocal  some     evidence     o'     carcinogenicity 

(hepatocellular  tumors)  m  male  mice,  but  not 

in  females 

870.4300 

Combined  chronic  toxicity/carcinogenicity  rats 

NOAEL  =  Males  0  38  mg  kg  Cay  Femaies  C  47 
mg'kg  day 

LOAEL  =  Males  3  8  mgkgday  Fema'as  4  9 
mg'kg  day  based  on  iiver  toxicity  .n  both 
sexes,  pancreatic  exocrine  atropny  in  femaies 
and  testicular  atrophy  m  males  Some  evi- 
dence ot  carcinogenicity  (thyroid  gland  fol- 
licular cell  tumors)  in  male  rats  but  not  tn  fe- 
males. 

870.5100 

Bacterial  reverse  mutation  assay  (Ames  test)           Negative  with  and  without  S9  up  to  cvlotoxic 

concentrations 

870.5100 

Bacterial  reverse  mutation  assay  (Ames  testl          Negative  with  and  without  S9  up  to  cytotoxic 

concentrations 

870.5300 

/n  wfro  mammalian  gene  mutation  assay              j  Negative  with  S9  activation  up  to  9  ugmi  Nega- 
tive without  S9  activation  jp  tc  0  3  ugfri 

Compound  tested  to  cytotoxic  concentrations 

870.5300 

/n  wfro  mammalian  gene  mutation  assay                 Negative  with  and  without  S9  activation  up  to  5 

ug  ml 
Compound  tested  to  cytotoxic  concentrations. 

870.5375 

/n    wfro    mammalian    chromosome    aberration     Negative  with  and  without  S9  up  to  cytotoxic 
(CHL  cells)                                                                   concentrations 

Cells  harvested  at  24  and  48  hours  m  nonacti- 
vated  studies  and  at  24  nours  m  activated 
studies 

870.5395 

Mammalian  erythrocyte  micronudeus  test               Negative  at  24  hour  sacnfice  (500   1  000  2  OOC- 

mg/kg) 
Negative    at    24     48     and    72    hour   sacrtices 
(2,000  mg/kg) 

870.5550 

UDS  in  primary  rat  hepatocytes 

Negative    however  there  were  several  senous 
study    deficiencies     Treatment    time    shorter 
than   recommended,   no  data  supporting  the 
claim  of  cytotoxicity,  data  vanability  for  ma)Or 
endpoints 

870.5550 

Difterential  killing/growth  inhibition  in  B  subtilis 

Negative,  however  only  one  replicate  plate/dose 
was  used 

870.6200 

Acute  neurotoxicity  screening  battery  rats 

Systemic  NOAEL  =  50  mg'kg 

LOAEL  =  1.000  mgO<g  based  on  soft  stoois  and 

decreased  motor  activity  on  day  of  dosing 
Neurotoxicity  NOAEL  =  2.000  mg/kg 
LOAEL  =  not  identified  (>2,000  mg'kg) 

870.6200 

Subchronic  neurotoxicity  screening  battery  rats 

Neurotoxicity  NOAEL  =  Males    233  mg/kg/day; 

Females  280  mg/kg/day 
LOAEL  =  not  identified  (Males   >233  mg,'kgday; 

Females:  >280  mg^kg/day) 

1 ■ 

870.6300                                                       Developmental  neurotoxicity                                     Not  Availaljle 

19124 


Federal  Register/ Vol.  67,  No.  75  / Thursday,  April  18.  2002 /Rules  and  Regulations 


Table  1  .— Toxicological  Profile  of  Fluazinam  Technical— Continued 


Guideline  No                         !                                Study  Type                                                                   Results 

870.7485 

Metabolism  and  pharmacokinetics  rats 

Only  33-40%  of  the  administered  dose  was  ab- 
sorbed. Most  of  the  administered  dose  was 
recovered  in  the  feces  (>89%). 

Excretion  via  the  urine  was  minor  (<4%).  Total 
biliary  radioactivity,  however,  represented  25- 
34%  of  the  administered  dose,  indicating  con- 
siderable enterohepatic  circulation. 

870  7600 

Dermal  penetration                                                   Not  Available 

Special  studies: 

4-Week  dietary  (Range-tinding)  rats 

NOAEL  =  Males:  5.1  mg/kg/day;  Females:  5.3 
mg/kg/day 

LOAEL  =  Males:  26.4  mg/kg/day:  Females:  25.9 
mg/kg/day  based  on  decreased  body  weight 
gain  and  food  consumption,  increased  serum 
phospholipids,  increased  total  cholesterol,  in- 
creased relative  liver  weights,  and  liver 
histopathology. 

4-Week  dietary  (Range-tinding)  mice 

NOAEL  =  Males:  7.6  mg/kg/day;  Females:  8.2 
mg/kg/day 

LOAEL  =  Males:  36  mg/kg/day;  Females:  43 
mg/kg/day  based  on  decreased  body  weight 
gain,  increased  serum  glucose,  increased  kid- 
ney weights. 

4-Week  dietary  (Range-finding)  mice 

NOAEL  =  not  identified  (Males;  <555  mg/kg/day; 
Females:  <658  mg/kg/day) 

LOAEL  =  Males:  555  mg/kg/day;  Females:  658 
mg/kg/day  based  on  vacuolation  of  white  mat- 
ter in  brain,  increased  liver  weights, 
histopathology  in  liver. 

90-Day  dietary  (Special  liver  study)  rats                   NOAEL  =  not  determined  (Males:  <37.6  mg/kg/ 

day,  Females:  <44.7  mg/kg/day) 
LOAEL  =  Males:  37.6  mg/kg/day.  Females:  44.7 
mg/kg/day  based  on  increased  relative  liver 
weights  and  liver  histopathology. 

11 -Week   oral   toxicity   (Special   retinal   study) 
dogs 

NOAEL7LOAEL  not  determined. 

7-Day  inhalation  toxicity  rats 

Test  Matenal  Frowncide  WP  (51.9%  a.i.) 

NOAEL  =  Males  1  38  mg/kg/day;  Females:  1.49 
mg/kg/day 

LOAEL  =  Males:  3.97  mg/kg/day;  Females:  4.25 
mg/kg/day  based  on  increased  testes  weight 
(males)  and  increased  liver  weight  (females). 

Developmental  toxicity  (range-finding)  rats 

Maternal    and    developmental    NOAELS    and 
LOAELS  were  not  assigned. 

1                  .       , — 

Eight  special  mechanistic  studies  to  assess  the    White  matter  vacuolation  in  the  CNS  of  mice, 
CNS  white  matter  vacuolation                                 rats,  and  dogs  was  found  to  be  due  to  Impu- 

rity-5. 

The  reference  to  the  FOPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  toncern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertaintv  factor  (UF)  is 


applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
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determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary'  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g..  risk  is  expressed  as  1  x  10  '^  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 


not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  cur\'e. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE,^,vcr=  pomt 
of  departure/ exposures)  is  calculated   A 
summar>'  of  the  toxicological  endpomts 
for  fluazinam  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2; 


Table  2.— Summary  of  Toxicological  Toxicological  Doses  and  Endpoints  for  Fluazinam  for  Use  in  Human 

Risk  Assessments' 


Exposure  Scenario                ^°-  ^-^^  "^^  ^—        ^^or^RpsrATses'sS"'                    Study  and  To.co.09.cal  EHects 

Acute  dietary  females  1 3-50 
years  of  age 

Developmental 
NOAEL  =  7  mg/kg/day 
UF=  100 

Acute  RfD  =  0  07  mg/kg/ 
day 

FQPA  SF  =  10                         Developmental  toxicity  rat>bits 
aPAD  =  acute  RfD/FQPA         Developmental  LOAEL  =  12  m^'kg-day  tsased 
SF  =  0.007  mg/kg/day             on  increased  incidence  of  total  litter  resorp- 
1      tions   and   possibly   increased   incidence   of 

fetal  skeletal  abnormalities 

1 

Acute  dietary  general  population  '  NOAEL=  50  mg/kg/day           FQPA  SF  =  3 
including  infants  and  children      UF  =  100                                aPAD  =  acute  RfD/FQPA 

Acute  RfD  =  0.50  mg/kg/       ,      SF  =  0  167  mg/kg/day 
'     day 

Acute  neurotoxicity,  rats 

LOAEL  =  1.000  mg/kg/day  based  on  de- 
creased motor  activity  and  soft  stools  on  day 
of  dosing 

Exposure  scenario 

Dose  used  in  risk  assess-       FQPA  SF*  and  endpoint  for     Study  and  Toxicological  Effects 
ment,  UF                           ;      nsk  assessment                 1 

Chronic  dietary  all  populations 

NOAEL=  1.1  mg/kg/day 
UF=100 

Chronic  RfD  =  0.01 1  mg/ 
kg/day 

1 
FQPA  SF  =  3                           Carcinogenicity,  mice 

cPAD  =  chr  RfD  =  FQPA         LOAEL    =    10  7    mg/kg/day    based    on    liver 

SF  0.00367  mg/kg/day             histopathology  and  increased  liver  weight 

1                                                        , 

Chronic  dietary  all  populations 

NOAEL=  1.1  mg/kg/day           FQPA  SF  =  3 
UF  =  100                                   cPAD  =  chr  RfD  =  FQPA 
Chronic  RfD  =  0.01 1  mg/            SF  0.00367  mg/kg/day 
kg/day 

Carcinogenicity,  mice. 

LOAEL    =    10  7    mg/kg/day    based    on    liver 
histopathology  and  increased  liver  weight. 

Cancer  (oral,  dermal,  inhalation) 

"Suggestive  evidence  of 
carcino-genicity.  but  not 
sufficient  to  assess 
fiuman  carcinogenic  po- 
tential'" 

Quantification  of  human 
cancer  risk  not  required. 

2 

Increases  in  thyroid  gland  follicular  cell  tumors 
in    male    rats:    increases    in    hepatocellular 
(liver)  tumors  in  male  mice  - 

• 

•  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  safety  factor  retained  or  reduced  due  to  concerns  unique  to  the  FQPA 
'  UF  =  uncertainty  factor,  FQPA  SF  =  FQPA  safety  factor,  NOAEL  =  no  observed  adverse  effect  level.  LOAEL  =  lowest  observed  adverse  ef- 
fect level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronic).  RfD  --  reference  dose.  LOC  =  level  of  concem.  MOE  =  margin  of  exposure 
^Cancer  Assessment  Document  -  Evaluation  of  the  Carcinogenic  Potential  of  Fluazinam.  March  29.  2001,  HED  Doc,  No.  014512 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  for  the  residues  of  fluazinam 
in  and  or  on  potatoes  and  peanuts.  Risk 
assessments  were  conducted  by  EPA  on 
these  crops  and  wine  grapes  to  assess 
dietary  exposures  from  fluazinam  in 
food  as  follows; 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 


respondents  in  the  USDA  1989-1992 
nationwide  Gontinuing  Surveys  of  Food 
hitake  by  Individuals  (GSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  DEEM  acute 
dietary  exposure  analysis  was 
performed  using  tolerance  residue  levels 
and  100%  GT  data  for  all  commodities 
(Tier  1).  The  DEEM  defaults  were  used 
for  all  processing  factors.  The  DEEM 
analysis  included  wine  and  sherry 
grapes,  peanuts  and  potatoes  using 
anticipated  residues  of  fluazinam  and 
its  metabolite  (AMGT)  and  processing 
factors  for  wine  grapes  (Tier  3). 


ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary'  Exposure  Evaluation  Model 
DEEM  analysis  evaluated  the  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  GSFII  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  A  DEEM  chronic  dietary 
exposure  analysis  was  performed  using 
tolerance  residue  levels  and  100%  CT 
data  for  all  commodities  (Tier  1)  The 
DEEM  defaults  were  used  for  all 
processing  factors.  The  DEEM  analysis 
included  wine  and  sherrv-  grapes, 
peanuts  and  potatoes  using  anticipated 
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residues  of  fluazinam  and  its  metabolite 
(AMGT)  and  processing  factors  for  wine 
grapes. 

iii.  Cancer.  Since  fluazinam  has  been 
classified  as  "Suggestive  evidence  of 
carcinogenicity,  but  not  sufficient  to 
assess  human  carcinogenic  potential," 
an  exposure  assessment  was  not 
performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
fluazinam  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
fluazinam. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
Screening  Concentrations  in  Ground 
Water  (SCI-GROW),  which  predicts 
pesticide  concentrations  in  ground 
water,  hi  general.  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 
EXAMS  (a  tier  2  model)  for  a  screening- 
level  assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
enviroiunent  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  afea 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 


and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fluazinam 
thev  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  fluazinam  for  acute 
exposures  are  estimated  to  be  18.0  parts 
per  billion  (ppb)  for  surface  water  and 
0.10  ppb  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
3.15  ppb  for  surface  water  and  0.10  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Fluazinam  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fluazinam  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fluazinam  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  fluazinam  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 


threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Qualitative  evidence  of  increased 
susceptibility  of  fetuses  to  fluazinam 
was  demonstrated  in  a  developmental 
toxicity  study  in  rats.  Increased 
incidences  of  facial/palate  clefts  and 
other  rare  deformities  in  the  fetuses 
were  observed  in  the  presence  of 
minimal  maternal  toxicity.  In  a 
developmental  toxicity  study  in  rabbits 
and  in  a  2-generation  reproduction 
study  in  rats,  neither  quantitative  nor 
qualitative  evidence  of  increased 
susceptibility  of  fetuses  or  pups  to 
fluazinam  was  observed.  Because  of  the 
neinotoxic  lesion  observed  in  the  white 
matter  of  the  brain  in  mice,  dogs  and 
rats  and  the  qualitative  evidence  of 
increased  susceptibility  of  rat  fetuses  to 
fluazinam,  a  developmental 
neurotoxicity  study  will  be  required  to 
be  submitted  to  the  Agency.  Further, 
because  of  the  lack  of  a  developmental 
neurotoxicity  study  and  the  qualitative 
evidence  of  increased  susceptibility  of 
rat  fetuses  to  fluazinam,  the  Food 
Quality  Protection  Act  (FQPA)  safety 
factor  (SF)  for  protection  of  infants  and 
children,  as  required  by  the  FQPA  of 
1996.  will  be  retained  at  lOX  when 
assessing  acute  dietary  exposure  for 
"females  13-50  years  of  age"  due  to 
concern  for  the  developing  fetus. 
Additionally,  the  FQPA  SF  will  be 
reduced  to  3X  when  assessing  exposures 
for  "all  populations"  for  all  exposvue 
durations  (acute  and  chronic)  because  of 
uncertainty  resulting  from  lack  of  a 
developmental  neurotoxicity  study. 

3.  Conclusion.  Because  of  the  lack  of 
a  developmental  neurotoxicity  study 
and  the  qualitative  evidence  of 
increased  susceptibility  of  rat  fetuses  to 
fluazinam,  the  Agency  determined  that 
the  FQPA  safety  factor  should  be 
retained  at  lOX  when  assessing  acute 
dietary  exposure  for  "females  13-50 
years  of  age"  since,  in  addition  to  the 
need  for  a  developmental  neurotoxicity 
study,  increased  susceptibility  of  rat 
fetuses  was  observed  following  in  utero 
exposure  (an  acute  effect)  in  the  rat 
developmental  toxicity  study  resulting 
in  concern  for  the  developing  fetus.  The 
Agency  also  determined  that  the  FQPA 
safety  factor  should  be  reduced  to  3X 
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when  assessing  exposure  for  "all 
populations"  for  all  exposiue  durations 
(acute  and  chronic)  since  there  is 
uncertainty  due  to  the  lack  of  a 
developmental  neurotoxicity  study. 
This  study  will  further  characterize  the 
toxicity  of  fluazinam  and  may  provide 
endpoints  and  NOAELs  that  could  be 
used  in  risk  assessments  for  any 
subpopulation/exposure  duration. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  EECs.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD]  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 


exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
bodv  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (aduh  female). 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 


data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  rnnsiders  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  van,'  as  those  uses 
change.  If  new  uses  are  added  in  the 
future.  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  m 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1 .  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  to  fluazinam  from  food  will 
occupv  2%  or  less  of  the  aPAD  for  the 
U.S.  population.  60%  of  the  aPAD  for 
the  most  highly  exposed  population 
subgroup,  females  13-50  years  old  All 
other  population  subgroups  occupy  2% 
or  less  of  the  aPAD.  In  addition,  there 
is  potential  for  acute  dietar>'  exposure  to 
fluazinam  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD.  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Fluazinam 


Population  Subgroup 


aPAD  (mg' 
kg) 


°o  aPAD 
(Food) 


Surface  Ground  Acute 

Water  EEC       Water  EEC         DWLOC 
(ppb)  (ppbt  (ppb) 


U.S.  population 


Adult  male  20+  yrs 


0.17 


0.17 


Adult  female  1 3-50  yrs 


0.007 


Children  1  -6  yr 


0.17 


2% 


2% 


60% 


<1% 


18 


18 


18 


18 


010 


0.10 


0.10 


5,800 


5.800 


84 


010 


1.700 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  fluazinam  from  food 
will  utilize  <1%  of  the  cPAD  for  the 
U.S.  population  and  1%  of  the  cPAD  for 
the  most  highly  exposed  population 


subgroup,  children  1-6  years  old.  There 
are  no  residential  uses  for  fluazinam 
that  result  in  chronic  residential 
exposure  to  fluazinam.  There  is 
potential  for  chronic  dietary'  exposure  to 
fluazinam  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


Table  4,— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Fluazinam 


Population  Subgroup 


cPAD  mgy 
kg/day 


°ocPAD 
Food 


Surface  Ground  Chronic 

Water  EEC       Water  EEC         DWLOC 
(ppb)  (ppb)  (ppb) 


U.S.  population 


0.0037 


Adult  male  13-19  yrs 


0.0037 


Adult  fmale  13-50  yrs 


0.0037 


<1 


<1 


<1 


3.15 


0  10 


3.15 


0.10 


3.15 


0.10 


Children  1  -6  yrs 


0  0037 


315 


0.10 


130 


130 


110 


37 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 


residential  exposure  plus  chronic 


exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 


19128  Federal  Register /Vol.  67.  No.  75 /Thursday.  April  18,  2002 /Rules  and  Regulations 


Fluazinam  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Fluazinam  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  simi  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  In  accordance  with  the  EPA 
Draft  Guidelines  for  Carcinogen  Risk 
Assessment  (July  1999).  the  Agency 
classifled  fluazinam  into  the  category 
"Suggestive  evidence  of  carcinogenicity, 
but  not  sufficient  to  assess  human 
carcinogenic  potential"  based  on  the 
following  weight-of-the-evidence 
considerations: 

i.  There  was  some  evidence  in  that 
fluazinam  induced  an  increase  in 
thyroid  gland  follicular  cell  tumors  in 
male  rats,  but  not  in  female  rats.  In  one 
study  in  mice,  there  was  clear  evidence 
that  an  increased  incidence  of 
hepatocellular  tumors  observed  in  the 
male  mice  was  treatment-related.  In 
another  study  in  mice,  there  was 
equivocal/some  evidence  that  fluazinam 
may  have  induced  an  increase  in 
hepatocellular  tumors  in  the  male  mice. 
Increases  in  hepatocellular  timiors 
observed  in  the  female  mice  in  the  latter 
study  were  not  statistically  significant 
and  some  occurred  at  an  excessively 
toxic  dose  level.  The  thyroid  gland 
follicular  cell  tumors  of  concern  were 
seen  only  in  male  rats  and  the 
hepatocellular  tumors  of  concern  were 
seen  only  in  male  mice. 

ii.  Fluazinam  was  negative  in 
mutagenicity  assays.  Based  on  the 
proposed  1999  EPA  Cancer  Risk 
Assessment  Guidelines,  the  Agency 
classified  fluazinam  as  having 
"suggestive  evidence  of 
carcinogenicity."  but  not  sufficient  to 
assess  human  carcinogenic  potential 
and  further  determined  that  therefore  no 
quantification  of  cancer  risk  is  required. 
Therefore,  a  cancer  risk  assessment  is 
not  required. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fluazinam 
residues. 


rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

For  the  metabolite  AMGT3-[[4-amino- 
3-[[3-chloro-5-(trifloromethyl)-2- 
pyridinyl)  aminol-2-nitro-6- 
(trifluoromethyl)  phenyl]  thio)-2-(beta- 
D-glucopyranosyloxy)  propionic  acid) 
in/on  grapes,  the  submitted  ILV  using 
reversed-phase  HPLC  with  UV 
absorbance  (at  254  nm)  detector  has 
been  received  and  the  method  has  been 
forwarded  to  the  Agency's  laboratory  for 
validation.  The  petitioner  will  be 
required  to  make  any  modifications  or 
revisions  to  the  proposed  method 
resulting  from  EPA's  validation.  The 
petitioner  must  also  submit 
multiresidue  method  data  as  a 
confirmatory  procedure.  Upon 
successful  completion  of  the  EPA 
validation,  the  mehtod  will  be 
forwcU-ded  to  FDA  for  publication  in  a 
future  revision  of  the  Pesticide 
Analytical  Manual,  Vol-II  (PAM-U). 
Prior  to  publication  and  upon  request, 
the  method  will  be  available  prior  to  the 
harvest  season  from  the  /analytical 
Chemistry  Branch  (ACB),  BEAD  (75053), 
Environmental  Science  Center,  701 
Mapes  Road.  Ft.  George  C.  Meade,  MD 
20755-5350.  Contact  Francis  D.  Griffith, 
Jr.,  telephone  (410)  305-2905,  e-mail: 
griffith.francis@epa.gov.  The  analytical 
standards  are  also  available  from  the 
EPA  National  Standard  Repository  at 
the  same  location.  The  submitted  HPLC/ 
UV  method  is  adequate  for  collecting 
data  on  residues  of  AMGT  in/or  grapes 
with  a  validated  LOQ  for  residues  of 
AMGT  in  grape  commodites  of  0.01 
ppm. 

Adequate  enforcement  methodology 
(example — gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow.  PIRIB, 
IRSD  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW. 
Washington.  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Umits 

There  are  currently  no  Codex 
maximum  residue  levels  established  for 
residues  of  fluazinam  on  any  crop. 

C.  Conditions 

The  lexicological  data  base  for 
fluazinam  is  adequate  at  this  time  to 
support  the  requested  registration  and 
tolerances  according  to  Subdivision  F 
Guideline  requirements  and  40  CFR 
158.690.  The  Agency  has  determined 
that  there  is  a  high  degree  of  confidence 
in  the  hazard  endpoints  and  dose- 
response  assessments  conducted  for  this 


chemical.  However,  the  Agency  is 
requiring  that  the  following  additional 
toxicology  studies  be  performed  and 
submitted  within  a  reasonable  period  of 
time  in  order  to  more  clearly  and  fully 
characterize  the  toxicity  of  this 
chemical. 

870.3465  -  28-Day  inhalation  toxicity 
in  rats  due  December  2003. 

870.6300  -  Developmental 
neurotoxicity  study  in  rats.  The  protocol 
should  be  submitted  by  July  2002  to 
EPA  for  approval/comment  before  the 
start  of  the  study  and  should  include 
full  neurohistopathological  examination 
of  dams.  The  study  is  due  2  years  after 
approval  of  the  protocol. 

870.6200  ~  Subchronic  neurotoxicity 
screening  battery  in  rats  (conditional 
requirement).  Based  on  a  consideration 
of  the  results  in  the  developmental 
neurotoxicity  study  in  rats  required 
above,  the  Agency  will  subsequently 
recommend  whether  a  repeat  of  the 
subchronic  neurotoxicity  study  in  rats 
(870.6200)  should  also  be  required  to 
support  the  registration  of  fluazinam 
products.  This  study  must  be  submitted, 
if  required  by  the  Agency.  2  years  after 
notification  by  the  Agency. 

D.  Residue  Chemistry 

Multiresidue  methods  data  for  AMGT, 
due  December  2002 
Dislodgeable  foliar  residue 

V.  Conclusion 

Therefore,  the  import  tolerance  is 
established  for  residues  of  fluazinam,  3- 
chloro-iV-[3-chlorb-2,6-dinitro-4- 
(trifluoromethyl)phenyll-5- 
(trifluoromethyl)-2-pyridinamine  and  its 
metabolite  AMGT  3-[[4-amino-3-[[3- 
chloro-5-(trifloromethyl)-2-pyridinyl) 
amino]-2-nitro-6-(trifluoromethyl) 
phenyl]  thio]-2-(beta-D- 
glucopyranosyloxy)  propionic  acid)  in 
or  on  wine  grapes  at  3.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
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tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2o62-0003  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  June  17,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summarv'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  yoiu  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 


the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary'  to 
the  pmpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tornpkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsvlvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu-  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsvlvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-2002-0003.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encr\'ption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depositor}' 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 


Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency,  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulator- 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355'.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PR.M.  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR-M  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority'  Populations  and  Low-Income 
Populations  (59  FR  7629.  Februan,'  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safet\' 
Risks  (62  FR  19885.  April  23.  1997)! 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntar.' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulator\' 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  131'^2.  entitled 
Federalism[d4  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulator*'  policies  that 
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have  federalism  impHcations."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  mth 
Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensvue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 

5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  9,  2002. 

Debra  Edwards. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371, 

2.  Section  180.574  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  180.574    Fluazinam;  tolerances  for 
residues. 

(a)(1)  General.  Tolerances  are 
established  for  residues  of  fluazinam.  (3- 
chloro-iV-[3-chloro-2.6-dinitro-4- 
(trifluoromethyl)  phenyl]-5- 
(trinuoromethyl)-2-pyridinamine)  in  or 
on  the  following  commodities: 


Commodity                 Parts  per  million 

Peanuts !                                 0.02 

Potatoes 0.02 

(a)(2)  Tolerances  are  established  for 
residues  of  fluazinam  and  its  metabolite 
AMGT  3-[[4-amino-3-[[3-chloro-5- 
(trinoromethyl)-2-pyridinyl]amino]-2- 
nitro-6-(trifluoromethyl)  phenyl]  thio]-2- 
(beta-D-glucopyranosyloxy)  propionic 
acid)  in  or  on  the  following  commodity: 


Commodity 


Parts  per  million 


Wine  grapes' 


3.0 


I  No  US  registration  as  of  March  15,  2002. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7172-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Austin 

Avenue  Radiation  Site  from  the 

National  Priorities  List. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
deletion  of  the  Austin  Avenue  Radiation 
Site  in  Delaware  County,  Peimsylvania 
from  the  National  Priorities  List  (NPL). 

The  NPL  is  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA).  The 
EPA  and  the  Commonwealth  of 
Pennsylvania,  through  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP),  have  determined  that  the  Site 
no  longer  poses  a  significant  threat  to 
public  health  or  the  environment  and 
that  all  appropriate  response  actions 
under  CERCLA  have  been  completed. 
EFFECTIVE  DATE:  April  18,  2002. 
ADDRESSES:  Comprehensive  information 
on  the  Site  is  available  for  viewing  at 
the  Site  information  repositories  at  the 
following  locations:  U.S.  EPA  Region  III. 
Regional  Center  for  Environmental 
Information.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103.  (215) 
814-5254.  Monday  through  Friday  8 
AM  to  4:30  PM;  Lansdowne  Borough 
Library.  55  South  Union  Avenue. 
Lansdowne.  PA  19050.  (610)  623-0239. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Turner,  On-Scene  Coordinator 
(3HS31).  U.S.  Environmental  Protection 
Agency  Region  III.  1650  Arch  Street, 
Philadelphia,  PA  19103-2029, 
telephone:  215-814-3216,  e-mail 
address:  tumer.david@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Austin 
Avenue  Radiation  Site  located  in 
Delaware  County.  Pennsylvania. 

A  Notice  of  Intent  to  Delete  for  the 
Site  was  published  in  the  Federal 
Register  on  February  19.  2002  (67  FR 
7324).  The  closing  date  for  comments  on 
the  Notice  of  Intent  to  Delete  was  March 
21.  2002.  EPA  received  no  comments 
during  the  comment  period;  therefore. 
EPA  has  not  prepared  a  Responsiveness 
Summary. 
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EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
actions.  Section  300.425(e)(3)  of  the 
NCP  states  that  Fund-financed  actions 
may  be  taken  at  sites  deleted  from  the 
NPL.  Deletion  of  a  site  from  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control,  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  .April  2.  2002 
Thomas  C.  Voltaggio. 

Acting  Regional  Administrator  Hrujun  !!! 

For  the  reasons  set  out  m  this 
document,  40  CFR  part  300  is  amended 
as  follows: 


PART  300— {AMENDED] 

1,  The  dutht)rit\-  citation  for  pdit  300 
oontmues  to  road  as  ftilhnvs 

Authority:  33  L.S.C.  1321  (c)(2):  42  U.S.C. 
9h0i-9h5-.  E.O.  12777.  56  PR  54757.  3  CFR. 
1991  Comp..  p. 351:  E.O.  125H0  ".  VK  2923, 
3  CFR,  1987  Comp,.  p    193 

Appendix  B — | Amended] 

2  Table  1  of  appendix  B  tc-  part  AOO 
IS  amended  under  Pennsyhania  iPA'  b\ 
remo\-ing.  "Austin  Avenue  Radiation 
Site.  Delaware  County.  P.-\ 

FR  Do(    (i.-421h  Filed  4-17-02:  8:45  am) 

BILLING  CODE  6560-50-P 


19132 


Proposed  Rules 


Federal  Register 

Vol.  67,  No.  75 
Thursday,  April  18,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTME^^■  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001  -NM-31 8-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  and 
-300  series  airplanes.  This  proposal 
would  require  inspecting  the 
identification  plate  on  the  fire 
extinguisher  bottle  of  the  auxiliary 
power  unit  (APU),  and  replacing  the 
existing  actuating  cartridge  of  the  fire 
extinguisher  bottle  with  a  correct 
actuating  cartridge,  if  necessary.  This 
proposal  also  would  require  removing 
the  fire  extinguisher  bottle  equipped 
with  the  actuating  cartridge  from  the 
APU,  and  reinstalling  the  fire 
extinguisher  bottle  equipped  with  the 
correct  actuating  cartridge  into  the  APU. 
This  action  is  necessary  to  prevent 
failure  of  the  actuating  cartridge  on  the 
APU  fire  extinguisher,  which  could 
result  in  the  inability  to  extinguish  an 
APU  fire  in-flight,  and  consequent 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Conmients  must  be  received  by 
May  20,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
318-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnncomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-318-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fairchiid  Domier,  Domier  Luftfahrt 
GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  mle.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (  e.g.,  reasons  or 
data)  for  each  request. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2 001 -NM-31 8- AD." 
The  postcard  wrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2 001 -NM-31 8-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  and  -300  series 
airplanes.  The  LBA  advises  that  there 
was  a  failure  of  the  actuating  cartridge 
on  the  fire  extinguisher  of  the  auxiliary 
power  unit  (APU).  This  failure  is 
considered  to  be  an  isolated  event.  The 
cause  is  unknown.  This  condition,  if  not 
corrected,  could  result  in  the  inability  to 
extinguish  an  APU  fire  in-flight,  and 
consequent  reduced  stmctural  integrity 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-26-342.  dated  November  2, 

2000  (for  Model  328-100  series 
airplanes),  and  Service  Bulletin  SB- 
328J-26-049,  Revision  1.  dated  June  11, 

2001  (for  Model  328-300  series 
airplanes).  The  service  bulletins 
describe  procedures  for  inspecting  the 
identification  plate  on  the  fire 
extinguisher  bottle  in  the  APU  to  verify 
if  the  correct  actuating  cartridge  has 
been  installed,  and  replacing  the 
existing  actuating  cartridge  of  the  fire 
extinguisher  bottle  with  the  correct 
actuating  cartridge,  if  necessary.  The 
service  bulletins  also  describe 
procedures  for  removing  the  fire 
extinguisher  bottle  equipped  with  the 
actuating  cartridge  from  the  APU.  and 
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reinstalling  the  fire  extinguisher  bottle 
equipped  with  the  correct  actuating 
cartridge  into  the  API). 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  these  service  bulletins  as 
mandatory  and  issued  German 
airworthiness  directives  2001-291  and 
2001-292.  both  dated  October  18.  2001, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

Dornier  Service  Bulletin  SB-328-26- 
342,  dated  November  2,  2000;  and 
Dornier  Service  Bulletin  SB-328J-26- 
049,  Revision  1.  dated  June  11,  2001; 
both  reference  Pacific  Scientific  Service 
Bulletin  33100016-26-1,  dated 
November  15,  2000,  as  an  additional 
source  of  service  information  for 
accomplishing  the  inspection  and 
replacement. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  Dornier  service  bulletins 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  88  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  fig\ires, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $5,280, 
or  $60  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomphshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  nec9ssar\'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Dornier  Luftfahrt  GMBH: 

Docket  2001-\M-318-AD. 

Applicability:  Model  328-100  series 
airplanes,  as  listed  in  Dornier  Service 
Bulletin  SB-328-26-342.  dated  November  2. 
2000;  and  Model  328-300  series  airplanes,  as 
listed  in  Dornier  Service  Bulletin  SB-328I- 
26-049.  Revision  1.  dated  lone  11.  2001: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  actuating  cartridge 
on  the  auxiliary  power  unit  (API')  fire 
extinguisher,  which  could  result  in  the 
inability  to  extinguish  an  API'  fire  in-flight, 
and  consequent  reduced  structural  integrity 
of  the  airplane,  accomplish  the  following: 

Removal.  Inspection.  Corrective  Actions, 
and  Reinstallation 

(a)  Within  45  days  after  the  effective  date 
of  this  AD.  do  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 
per  Dornier  Service  Bulletin  SB-328-26-342, 
dated  November  2.  2000  (for  Model  328-100 
.series  airplanes):  or  Dornier  Service  Bulletin 
SB-3281-26-049.  Revision  1.  dated  lune  11. 
2001  (for  Model  328-300  series  airplanes):  as 
applicable. 

(1)  Remove  the  fire  extinguisher  bottle 
equipped  with  the  actuating  cartridge  from 
the  APU 

(2)  Inspect  the  identification  plate  on  the 
fire  extinguisher  bottle  to  verif\  if  the  correct 
actuating  cartridge  (part  number  (P/N) 
30903964)  has  been  installed  If  the  correct 
actuating  cartridge  has  not  been  installed, 
before  further  flight,  replace  the  existing 
actuating  cartridge  with  a  correct  actuating 
cartridge,  P/N  30903964,  and  vibra  etch  the 
identification  plate  to  indicate  the  new  P/N, 
per  the  service  bulletin 

(3)  Reinstall  the  fire  extinguisher  bottle 
equipped  with  the  correct  actuating  cartridge 
into  the  APU. 

Note  2:  Dornier  Service  Bulletin  SB-328- 
26-342,  dated  November  2,  2000:  and 
Dornier  Service  Bulletin  SB-3281-26-049, 
Revision  1,  dated  lune  11,  2001.  both 
reference  Pacific  Scientific  Service  Bulletin 
33100016-26-1.  dated  November  15.  2000.  as 
an  additional  source  of  service  information 
for  accomplishing  the  inspection  and 
replacement. 

Note  3:  Accomplishment  of  the  actions 
specified  in  Dornier  Service  Bulletin  bB- 
328J-26-049.  dated  November  2,  2000,  is 
acceptable  for  compliance  with  the  actions 
required  by  paragraph  (a)  of  this  AD 
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Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  .ANM-n6.  F.\A, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-ne. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager.  International 
Branch.  ANM-116. 

Special  Flight  Pennits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2001-291 
and  2001-292.  both  dated  October  18,  2001. 

Issued  in  Renton,  Washington,  on  April  11, 
2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Senice. 
IFR  Doc.  02-9393  Filed  4-17-02;  8:45  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-14-AD] 

RIN212(>-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Models  Spey  506-1 4A,  555-15, 
555-1 5H,  555-1 5N,  and  555-1 5P 
TurtMjet  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Rolls-Rovce  pic  (RR) 
Spey  506-14A.  555-15,  555-15H.  555- 
15N.  and  555-15P  turbojet  engines.  This 
proposal  would  require  replacing 
certain  stage  2  low  pressure  turbine 
(LPT)  blades  with  new  redesigned  stage 
2  LPT  blades.  This  proposal  is  prompted 
by  several  reports  of  failures  of  stage  2 
LPT  blades.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  stage  2  LPT  blades,  which 
could  result  in  an  engine  shutdown. 


DATES:  Comments  must  be  received  by 
June  17,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
14- AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
mav  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  mav  be  obtained  from  Rolls-Royce 
pic.  P.O.  Box  31.  Derbv  DE24  6BJ.  UK; 
Telephone  44  (0)  1332  242424;  fax  44 
(0)  1332  249936.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7744; 
fax  (781)  238-7199, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-14-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom  (UK),  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  RR  Spey  506- 
14A,  555-15,  555-15H,  555-15N,  and 
555-1 5P  turbojet  engines.  The  CAA 
advises  that  there  have  been  several 
failures  of  stage  2  LPT  blades  that  have 
resulted  in  in-flight  shutdown  events. 
Analysis  shows  that  an  unacceptable 
probability  level  of  a  failure  of  the  stage 
2  LPT  blades,  which  could  result  in  an 
engine  shutdown,  could  occur  if  the 
existing  design  blades  are  not  replaced 
within  the  specified  compliance  times. 

Manufacturer's  Service  Information 

RR  has  issued  service  bulletin  (SB) 
No.  Sp72-1064,  Revision  1,  dated 
February  1,  2001,  that  provides 
procedures  to  replace  existing  stage  2 
LPT  blades  with  new  redesigned  stage  2 
LPT  blades.  The  CAA  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  005-07-2000  in  order  to 
assure  the  airworthiness  of  these  RR 
Spey  506-14A,  555-15,  555-15H,  555- 
15N,  and  555-15P  turbojet  engines  in 
the  UK. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Proposed  Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified,  that  is  likely  to  exist  or 
develop  on  other  RR  Spey  506-14A, 
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555-15,  555-15H,  555-15N,  and  555- 
15P  turbojet  engines  of  the  same  type 
design  that  are  used  on  airplanes 
registered  in  the  United  States,  the 
proposed  AD  would  require  replacing 
existing  stage  2  LPT  blades,  part 
numbers  (P/N's)  JR34024  and  JR34069, 
with  new  redesigned  stage  2  LPT  blades, 
P/N  JR35388.  The  actions  would  be 
required  to  be  done  in  accordance  with 
the  service  bulletin  described 
previously. 

Economic  Analysis 

There  are  approximately  407  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  54  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  200  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $89,981  per 
engine.  Based  on  these  figures,  the  total 
cost  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $5,506,974. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  oiscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  pIc: 

Docket  No.  2001-NE-14-.AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royre  pic  (RR)  Spey  506- 
14A.  55.5-15.  555-1 5H.  555-1 5N,  and  555- 
15P  turbojet  engines  with  stage  2  low- 
pressure  turbine  (LPT)  blades,  part  numbers 
(P/Ns)  IR34024  or  IR;J4069  installed.  These 
engines  are  installed  on.  but  not  limited  to 
British  Aerospace  .Mrbus  Ltd  B.^C  1-11  and 
Fokker  F.28  Mark  1000,  Mark  2000.  Mark 
3000.  and  Mark  4000  airplanes. 

Note  1:  This  .^D  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .'KD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  .\D  is  required  as 
indicated,  unless  already  done. 

To  prevent  failure  of  the  stage  2  LPT 
blades,  which  could  result  in  an  engine 
shutdown,  do  the  following: 

(a)  Replace  existing  stage  2  LPT  blades  P/ 
N's  rR34024  and  IR34069  with  complete  sets 
of  serviceable  blades  in  accordance  with  the 
Accomplishment  Instructions  of  RR  service 
bulletin  Sp72-1064,  Revision  1.  dated 
February  1,  2001.  and  the  following 
compliance  times: 

(1)  For  RR  Spey  506-1 4.A  engines,  replace 
blades  at  the  next  piece-part  opportunity  but 
no  later  than  June  30.  2010. 

(2)  For  Spey  55,5-15,  555-15H.  555-15N, 
and  555-15P  turbojet  engines,  replace  blades 
at  the  next  piece-part  opportunity,  but  no 
later  than  December  31,  2005. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  le\el  of  safety  may  be 
used  if  approved  bv  the  Manager.  Engine 
Certification  Office  (ECO)  Operators  must 
submit  their  request  through  an  appropriate 


F.^A  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  *(§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21,197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  005-07-2000 

Issued  in  Burlington,  Massachu.sefts,  on 
April  11.2002, 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Dor    02-9394  Filed  4-17-02.  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-O1] 

Establishment  of  Class  E  Airspace: 
Lee  Airport,  Annapolis.  MD 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Lee  Airport 
(ANP).  Annapolis,  MD  The 
development  of  a  Standard  Instrument 
Approach  Procedure  (SL^P)  to  .ser\'e 
flights  operating  into  the  Lee  .^Irport 
during  Instrumental  Flight  Rules  (IFR) 
conditions  make  this  action  necessar}\ 
Controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  an  approach.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  May  20,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  AEA-520,  Docket  No. 
02-AEA-Ol,  FA.\  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7.  FAA  Eastern  Region.  1  Aviation 
Plaza.  lamaica.  NY  11434-4809. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520,  FAA 


19136 


Federal  Register/ Vol.  67,  No.  75 /Thursday.  April  18.  2002 /Proposed  Rules 


Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520. 
FAA  Eastern  Region,  1  Aviation  Plaza, 
Jamaica.  NY  11434-4809;  telephone: 
(718)553^521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphil  in 
developing  reasoned  regulatory' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
"02-AEA-Ol".  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434^809. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 


establish  Class  E  airspace  area  at 
Annapolis,  MD.  The  development  of  a 
SIAP  to  serve  flights  operating  into  the 
airport  under  Instrument  Flight  Rules 
(IFR)  make  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9J, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedure  and  air  navigation,  it  is 
certified  that  this  proposed  rule  would 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854.  10854.  24  FR  9565,  3  CFR, 
1959-1963  Comp..  p.  389. 

§71.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  dated 
August  31,  2001,  and  effective 
September  16,  2001,  is  proposed  to  be 
amended  as  follows: 


Paragaph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  for  the  earth. 

AEA  MD  E5.  Annapolis  INEW] 

Lee  Airport 

(L.  38='56'57"N.,  Long.  76°34'10"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.2  mile 
radius  of  the  Lee  Airport,  AnnapoUs.  MD. 

Issued  in  Jamaica,  New  York  on  April  8. 
2002. 

F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  02-9405  Filed  4-17-02:  8:45  am] 

BILLING  CODE  4910-1  »-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM01-6-000] 

Assignment  of  Firm  Capacity  on 
Upstream  Interstate  Pipelines;  Notice 
of  Proposed  Rulemaking 

April  10,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
remove  from  its  regulations  the  Order 
No.  636  requirement  that  pipelines 
assign  their  upstream  capacity  to  their 
firm  shippers.  This  requirement  was  a 
necessary  part  of  the  unbundling  of 
interstate  pipelines'  gas  sales  from  their 
gas  transportation  service  required  in 
Order  No.  636.  On  December  14,  2000. 
the  Commission  announced  a  new 
policy  allowing  unbundled  open  access 
pipelines  to  acquire  and  hold  capacity 
on  other  pipelines  without  prior 
Commission  approval.  Since  the 
unbundling  of  interstate  gas  sales  from 
transportation  has  largely  been 
accomplished,  and  since  the 
Commission  has  developed  a  new 
policy  allowing  pipelines  to  acquire 
capacity  on  other  pipelines,  Subpart  H 
is  no  longer  relevant. 
DATES:  Written  comments  are  due  on  or 
before  June  3.  2002. 

ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Desmond.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-2280, 
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SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  remove  from  its  regulations  the 
requirement  in  subpart  H  of  part  284  of 
the  Commission's  regulations  (18  CFR 
284.241  and  284.242)  that  pipelines 
assign  their  upstream  capacity  to  their 
firm  shippers.  The  Commission 
promulgated  subpart  H  in  Order  No. 
636  '  as  a  necessar\'  part  of  the 
unbundling  of  interstate  pipelines'  gas 
sales  from  their  gas  transportation 
service  required  in  Order  No.  636.  Since 
the  unbundling  of  interstate  gas  sales 
from  transportation  has  largely  been 
accomplished,  and  since  the 
Commission  has  developed  a  new 
policy  allowing  unbundled  open  access 
pipelines  to  acquire  capacity  on  other 
pipelines,  subpart  H  is  no  longer 
relevant.  The  Commission  therefore 
proposes  to  remove  subpart  H  from  its 
regulations. 

II.  Discussion 

In  Order  No.  636,  the  Commission 
required  interstate  gas  pipelines  to 
unbundle  the  sale  of  gas  from  the  sale 
of  transportation  and  to  assign  their 
upstream  capacity  to  their  firm 
shippers. 2  The  Commission  found  that 
pipelines'  access  to  upstream  capacity 
needed  to  provide  bundled  gas  sales 
gave  them  an  undue  competitive 
advantage  over  other  gas  merchants 
since  the  upstream  capacity  gave 
pipelines  access  to  more  gas  suppliers. 
The  Commission  also  found  that  a 
pipeline's  holding  upstream  capacity 
inhibited  the  goal  of  a  competitive 
national  market  because  the 
downstream  gas  purchasers  would  not 
be  able  to  access  the  production  areas 
and  gas  merchants  reached  by  the 
downstream  pipeline  through  its 
upstream  capacity. 

The  Conunission  adhered  to  that 
policy  for  several  years  during  the 
individual  pipelines'  Order  No.  636 
restructuring  proceedings.  Then,  in 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  the 
Commission  determined  that  Order  No. 
636  did  not  create  a  per  se  rule 
precluding  restructured  pipelines  from 
entering  into  contracts  for  transportation 
or  storage  capacity  on  other  pipelines 


'  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation  Under  Part  284  of  the  Commission's 
Regulations.  Order  No.  636.  57  FR  13267  (Apr.  16, 
1992).  FERC  Stats  &  Regs..  Regulations  Preambles 
Ianuar\-  1991-)une  1996  1  30.939  (Apr.  8.  1992). 

^The  Commission  allowed  pipelines  to  retain 
upstream  capacity  for  operational  management  and 
balancing  purposes  and  no-notice  transportation 


(offsystem  capacity).^  The  Commission 
reasoned  that  pipelines  had  completed 
the  unbundling  of  gas  sales  and 
transportation  ser\'ice  required  by  Order 
No.  636  and  that  the  market  had  become 
sufficiently  competitive  to  allow 
pipelines  to  hold  capacity  on  other 
pipelines.  Therefore,  the  Commission 
said  it  would  decide  whether  to  allow 
pipelines  to  acquire  offsystem  capacity 
on  a  case-by-case  basis. 

Two  pipelines  appealed  the  Texas 
Eastern  requirement  for  case-specific 
approval,  claiming  that  it  discriminated 
against  pipelines  because  non-pipeline 
shippers  could  acquire  capacity  without 
prior  approval."  They  also  argued  that 
the  Commission's  blanket  certificate  and 
capacity  release  regulations,  which 
require  pipelines  to  make  transportation 
services  available  on  a 
nondiscriminator\'  basis  under 
Commission-approved  open  access 
tariffs,  were  sufficient  to  control  unduly 
discriminatory  or  anticompetitive 
actions  that  might  arise  when  a  pipeline 
acquires  offsystem  capacity.  The  court 
agreed  and  remanded  the  case. 

On  December  14,  2000,  the 
Commission  issued  its  Order  on 
Remand  in  the  Texas  Eastern 
proceeding."'  In  that  order,  the 
Commission  announced  a  new  policy 
that  unbundled  open  access  pipelines 
will  no  longer  be  required  to  seek 
Commission  approval  before  acquiring 
offsystem  capacity,  that  existing 
safeguards  provide  the  necessar>' 
protection  against  discriminator^'  and 
anticompetitive  actions  with  respect  to 
acquired  offsystem  capacity,  and  that 
pipelines  will  be  at-risk  for  the  costs  of 
any  such  capacity.  Before  transporting 
gas  for  others  on  any  acquired  offsystem 
capacity,  the  Commission  required  a 
pipeline  to  seek  a  blanket  waiver  of  the 
shipper-must-hold-title  policy  by 
amending  its  tariff  to  include  a  general 
statement  that  it  will  only  transport  for 
others  on  offsystem  capacity  pursuant  to 
its  existing  open  access  tariff  and  rates.*' 

As  the  Commission  has  noted 
numerous  times,  the  natural  gas 
marketplace  has  fundamentally  changed 
since  the  issuance  of  Order  No.  636.  In 
the  Texas  Eastern  series  of  orders,  the 
Commission  developed  and  modified  its 
policy  with  respect  to  pipelines' 
acquiring  capacity  on  other  pipelines  in 


'74  VERC.1  61.074  (1996):  78  FERC  1  61.277 
(1997);  order  on  remand.  93  FERC  ^  61.273  (2000): 
rehg  deiMed.  94  FERC  1  61.139;  rehg  denied.  95 
FERC  161.056  (2001). 

■•  See  Colorado  Interstate  Gas  Co.  v  FERC.  146 
F.3d  889  (DC.  Cir.  1998). 

5 Texas  Eastern  Transmission  Corp.,  93  FERC  1 
61.273  (2000);  rehg  denied.  94  FERC  1  61.139; 
rehg  denied.  95  FERC  1  61056  (2001). 

"See Texas  Eastern.  95  FERCI'61056  (2001). 


light  of  these  changes.  Since  the 
requirement  to  assign  upstream  capacity 
contained  in  §  284.242  was  specific  to 
the  implementation  of  Order  No,  636. 
the  restructuring  of  the  natural  gas 
industry'  under  Order  No.  636  has  been 
accomplished,  and  the  Commission  now 
allows  pipelines  to  acquire  capacity  on 
other  pipelines  as  can  any  other  shipper 
without  seeking  Commission,  subpart  H 
is  no  longer  necessar>".  However,  we 
reiterate  that  the  removal  of  the 
regulation  will  not  modif\-  our  Texas 
Eastern  policy  under  which  the 
appropriateness  of  a  pipeline's 
acquisitions  of  capacity  on  other 
pipelines  is  subject  to  review  in  a 
subsequent  general  section  4  rate 
proceeding  or  the  Commission's 
requirement  that  the  shipper  must  hold 
title  to  any  gas  being  shipped  through 
the  acquired  capacity. 

III.  Environmental  Analysis 

Commission  regulations  describe  the 
circumstances  where  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement  will  be 
required,  ^  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
environment."  No  environmental 
consideration  is  necessan.'  since  the 
proposed  action  is  clarifying,  corrective, 
or  procedural  and  affects  transportation 
of  natural  gas  that  requires  no 
construction  of  facilities.'' 

rv.  Regulatory  Flexibility  Impact 
Statement 

The  Regulatory-  Flexibility  Act  of  1980 
(RFA)'"  generally  requires  a  description 
and  analysis  of  proposed  rules  that  will, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  The 
Commission  is  not  required  to  make 
such  analysis  if  a  rule  would  not  have 
such  an  effect." 

The  Commission  does  not  believe  that 
the  proposed  rule  removal  would  have 
such  an  impact  on  small  entities.  The 
proposed  removal  of  regulations  would 
have  an  impact  only  on  interstate 
pipelines,  which  generally  do  not  fall 
within  the  RFAs  definition  of  small 
entity. ^2  Accordingly,  pursuant  to 


"Regulations  Implemenlmg  National 
Environmental  Policy  Ad.  52  FR  47897  (Dec.  17, 
1987),  codified  a\  Is'CFR  Part  380. 

"18  CFR  380,4. 

"  See  18  CFR  380  4(a)(2)(ii),  380.4|a)(27). 

'»5  U.S.C.  601-612. 

"  5  U.S.C.  605(b). 

12  5  U.S.C.  601(3),  citing  to  section  3  of  the  Small 
Business  .\c\.1S  U.S.C,  632  Section  3  of  the  Small 
Business  Act  defines  a  "small  business  concern  "  as 
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section  605(b)  of  the  RFA,  the 
Cominission  proposes  to  certify  that  the 
removal  of  regulations  proposed  here 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

V.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  require  that 
0MB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules. '^  However,  this  proposed 
rule  contains  no  information  reporting 
requirements,  and  therefore  is  not 
subject  to  0MB  approval. 

VI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  comments,  data, 
views  and  other  information  concerning 
matters  set  out  in  this  notice. 

To  faciUtate  the  Commissions  review 
of  the  comments,  commenters  are 
requested  to  provide  an  executive 
summary  of  their  position  on  the  issues 
raised  in  the  notice.  Commenters  are 
requested  to  identify  each  specific  issue 
that  their  discussion  addresses  and  to 
use  appropriate  headings.  Additional 
issues  the  commenters  wish  to  raise 
should  be  identified  separately.  The 
commenters  should  double  space  their 
comments. 

Comments  may  be  filed  on  paper  or 
electronically  via  the  Internet  and  must 
be  received  by  the  Commission  within 
45  days  after  publication  in  the  Federal 
Register.  Those  filing  electronically  do 
not  need  to  make  a  paper  filing.  For 
paper  filings,  the  original  and  14  copies 
of  such  comments  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington  DC  20426 
and  should  refer  to  Docket  No.  RMOl- 
6-000. 

Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word. 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  website  at  www.ferc.gov 
and  click  on  "e-Filing,"  and  then  follow 
the  instructions  for  each  screen.  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
to  the  sender's  E-Mail  address  upon 
receipt  of  corrunents. 

User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  E-Mail 
to  efiling@ferc.gov.  Comments  should 
not  be  submitted  to  the  E-Mail  address. 
All  comments  will  be  placed  in  the 


a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operations 

'35CFRPart  1320 


Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE.  Washington  D.C. 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available 
at  202-208-2222,  or  by  E-mail  to 
RimsMaster@ferc.gov. 

VII.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (bttp://www.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE,  Room  2A.  Washington.  DC 
20426. 

Fro  pi  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 
— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981, 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.gov)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public. referenceroom@ferc.govj. 
During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 


List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements,  Incorporation  by 
reference. 

By  direction  of  the  Commission. 
Magalie  R.  Salas, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  Chapter  I,  Titje  18,  Code  of  Federal 
Regulations,  as  follows. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  1331-1356. 

§§  284.241  and  284.242    (Subpart  H) 
[Removed  and  reserved] 

2.  In  part  284,  remove  and  reserve 
subpart  H,  consisting  of  §§  284.241  and 
284.242. 

(FR  Doc.  02-9251  Filed  4-17-02;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
[Regulation  No.  4] 
RIN  0960-AD67 

Revised  Medical  Criteria  for  Evaluating 
Hematological  Disorders  and 
Malignant  Neoplastic  Diseases 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rules;  reopening  of 
conunent  period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  the  notice  of 
proposed  rulemaking  (NPRM)  we 
published  in  the  Federal  Register  (66 
fIi  59306)  on  November  27,  2001.  Due 
to  the  significant  issues  raised  by  the 
commenters,  we  have  decided  to 
provide  an  additional  60-day  public 
comment  period. 

DATES:  The  comment  date  of  the  NPRM 
pubhshed  at  66  FR  59306  is  reopened 
until  June  17,  2002. 
ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e.,  Social  Security  Online)  at 
http://virww.ssa.gov/reguIations;  e-mail 
to  regulations@ssa.gov;  telefax  to  (410) 
966-2830;  or  by  letter  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  Maryland  21235- 
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7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management.  Social  Security 
Administration.  2109  West  Low  Rise, 
6401  Security  Boulevard.  Baltimore. 
Maryland  21235-6401,  betwreen  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  are  posted  on  our  Internet 
site,  or  you  may  inspect  them  on  regular 
business  days  by  making  arrangements 
with  the  contact  person  shown  below. 

Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 

http://www.access.gpo.gov/su_docs/ 
aces/ acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  [i.e..  Social 
Security  Online)  at  http://www.ssa.gov/ 
regulations/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  DiMarino.  Social  Insurance 
Specialist,  Office  of  Process  and 
Innovation  Management,  Social  Security 
Administration.  2109  West  Low  Rise. 
6401  Security  Boulevard.  Baltimore. 
Maryland  21235-6401,  (410)  966-5995 
or  TTY  (410)  966-5609.  For  information 
on  eligibility  or  filing  for  benefits,  call 
our  national  toll-free  number.  1-800- 
772-1213  or  TTY  1-800-325-0778.  or 
visit  our  Internet  web  site.  Social 
Security  Online,  at  www.ssa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

November  27,  2001.  we  published 
"Revised  Medical  Criteria  for  Evaluating 
Hematological  Disorders  and  Malignant 
Neoplastic  Diseases"  as  an  NPRM  in  the 
Federal  Register  (66  FR  59306).  This 
NPRM  proposed  to  revise  the  criteria  in 
the  Listing  of  Impairments  (the  listings) 
that  we  use  to  evaluate  claims  involving 
hematological  disorders  and  malignant 
neoplastic  diseases.  In  the  NPRM.  we 
provided  a  60-day  comment  period  that 
ended  January  28.  2002.  Most  of  the 
comments  on  the  NPRM  were  received 
during  the  end  of  the  comment  period. 
These  comments  raised  significant 
issues  regarding  the  proposed  criteria. 
In  order  to  allow  the  public  sufficient 
time  to  review  and  comment  on  these 
issues,  we  are  providing  an  additional 
60-day  comment  period.  The  comments 
are  posted  on  our  Internet  site  (i.e., 
Social  Security  Online)  at  http:// 
www.ssa.gov/regulations.  We  are  also 
providing  a  list  of  the  medical  and  other 
technical  sources  we  consulted  when 
we  developed  these  proposed  rules. 
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[FR  Doc.  02-9468  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4191-02-P 


SUMMARY:  The  Mine  Safety  and  Health 
Administration  is  announcing  a  change 
in  the  date  of  one  of  our  public  meetings 
concerning  the  measurement  and 
control  of  miners'  exposure  to  asbestos. 
These  meetings  were  announced  March 
29,  2002  in  the  Federal  Register  (67  FR 
15134)  in  conjunction  with  an 
Advanced  Notice  of  Proposed 
Rulemaking  and  Close  of  Record  Notice. 
We  are  changing  the  date  of  the 
Charlottesville,  Virginia  meeting  and 
adding  a  seventh  public  meeting  in 
Phoenix,  Arizona. 

DATES:  The  public  meeting  in  Phoenix, 
Arizona  will  be  held  on  June  5,  2002. 
The  public  meeting  in  Charlottesville, 
Virginia  will  be  held  on  June  20,  2002. 
The  dates  and  locations  of  the  other 
public  meetings  are  listed  in  the  Public 
Meetings  section  below  under 
SUPPLEMENTARY  INFORMATION  for  the 
convenience  of  the  public. 

You  do  not  have  to  submit  a  written 
request  to  speak.  There  will  be  a  sign- 
up sheet  at  each  of  the  meeting 
locations.  Speakers  will  speak  in  the 
order  that  they  sign  in.  Speakers  may 
also  present  information  to  the  MSHA 
panel  for  inclusion  in  the  rulemaking 
record. 

ADDRESSES:  The  public  meeting  in 
Phoenix,  Arizona  will  be  held  at  the 
Hampton  Inn  Phoenix  Midtown,  160 
West  Catalina  Drive.  Phoenix,  AZ  85013 
((602)  200-0990).  The  public  meeting  in 
Charlottesville,  Virginia  will  be  held  at 
the  Holiday  Inn,  1901  Emmet  Street, 
Charlottesville,  VA  22901  {(434)  977- 
7700),  The  public  meeting  dates  and 
locations  of  the  other  five  public 
meetings  are  listed  in  the  Public 
Meetings  section  below  under 
SUPPLEMENTARY  INFORMATION  for  the 
convenience  of  the  public. 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  58  and  72 

RIN1219-AB24 

Measuring  and  Controiiing  Asbestos 
Exposure 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Notice  of  change  to  public 
meetings. 


Date 


Location 


FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  W.  Nichols,  Jr.,  Director;  Office 
of  Standards.  Regulations,  and 
Variances;  MSHA,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203- 
1984,  Mr,  Nichols  can  be  reached  at 
iiiciioys-mamn@insha.gov  (E-mail) , 
(703)  235-1910  (Voice),  or  703-235- 
5551  (Fax), 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Meetings 

The  public  meetings  will  be  held  on 
the  following  dates  and  at  Qiese 
locations: 


May  2nd  . 
May  14th 
May  16th 


Ramada  Inn,  164  Fort  Couch  Road,  Pittsburgh,  PA  15241   

Days  Inn,  4212  W  Sunset  Blvd,  Spokane,  WA  99224 

Hampton  Inn  &  Suites,  800  Mason  Street.  Vacaville,  CA  95687 


Phone 


(412)  833-5300. 
(509)747-2021. 
(707)  469-6200. 
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Date 


Location 


Phone 


May  29th 
June  5th  . 

June  121h 
June  20th 


Best  Western,  90  E  Mam  Street.  Canton.  NY  13617  (315)  386-8522. 

Hampton  Inn  Phoenix  Midtown.  160  West  Catalma  Dnve.  Phoenix,  (602)  200-0990. 
AZ85013 

Days  Inn,  701  Hattrick  Ave,  Virginia,  MN  55734  (218)  744-2703. 

Holiday  Inn.  1901  Emmet  Street  Charlotlesville.  VA  22901   (434)  977-7700 


The  public  meetings  will  begin  at  9 
a.m.  and  end  after  the  last  speaker 
appears;  and  in  any  event,  not  later  than 
5  p.m.  each  day. 

Dated:  .April  12.2002. 
John  R.  Caylor, 

Deputy  Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health. 

[FR  Doc.  02-9482  Filed  4-17-02;  8:45  am] 
BILLING  CODE  4S10-43-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
[RIN  0720-AA72) 

TRICARE;  Waiver  of  Certain  TRICARE 
Deductibles;  Clarification  of  TRICARE 
Prime  Enrollment  Period 

AGENCY:  Office  of  the  Secretar\'.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  section  714  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  which  authorizes  the 
Secretary  of  Defense  to  waive  the 
TRICARE  deductible  in  certain  cases  for 
care  provided  to  a  dependent  of  a 
member  of  a  Reserve  Component  or  the 
National  Guard  who  is  called  to  active 
duty  for  more  than  30  days  but  less  than 
one  year.  In  implementing  this  rule,  we 
are  limiting  this  to  Reserve  Component 
and  National  Guard  members  called  to 
active  duty  in  support  of  a  contingency 
operations.  The  term  "contingency 
operations"  is  defined  at  10  U.S.C. 
101(a)(13).  This  proposed  rule  also 
establishes  circumstances  under  which 
eligible  beneficiaries  may  enroll  in 
TRICARE  Prime  for  a  period  of  less  than 
one  year. 

DATES:  Public  comments  must  be 
received  by  June  17,  2002. 
ADDRESSES:  Forward  comments  to: 
TRICARE  Management  Activity  (TMA), 
Medical  Benefits  and  Reimbursement 
Systems,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Medical  Benefits 
and  Reimbursement  Systems,  TMA, 
(303) 676-3572. 
SUPPLEMENTARY  INFORMATION: 


Waiver  of  Certain  TRICARE 
Deductibles 

Often  a  call  to  active  duty  for  a 
member  of  a  Reserve  Component  or  of 
the  National  Guard  presents  certain 
financial  hardships.  Dependents  of 
these  individuals  become  eligible  for 
TRICARE  Standard  if  the  member  is 
called  to  active  duty  for  a  period  of 
more  than  30  days.  However,  since  they 
are  not  covered  by  TRICARE  prior  to  the 
member's  call  to  active  duty,  they 
generally  are  covered  by  some  other 
health  plan  under  which  they  probably 
have  been  required  to  pay  a  deductible. 

In  order  to  mitigate  the  hardship  of 
having  to  meet  a  second  deductible  for 
active  dutv  service  that  often  is  less  than 
a  year,  the' TRICARE  deductible  has 
been  reduced  or  waived  on  two 
previous  occasions.  For  dependents  of 
active  duty  members  of  pay  grade  E-5 
or  above  who  served  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm,  the  TRICARE  deductible 
was  reduced  to  the  lesser  amounts 
required  for  active  duty  members  of  pay 
grade  E-4  or  below.  For  dependents  of 
certain  reserve  members  who  were 
called  to  active  duty  for  more  than  30 
days  in  support  of  Operation  Joint 
Endeavor,  the  TRICARE  deductible  was 
waived. 

Section  714  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L.  106-65)  gives  the  Secretar\-  of 
Defense  authority  to  waive  the  TRICARE 
deductible  for  certain  beneficiaries  in 
circumstances  similar  to  those  when  it 
was  previously  waived.  Specifically  the 
Secretary'  may  waive  the  deductible  for 
care  provided  to  a  dependent  of:  (1)  A 
member  of  a  Reserve  Component  who  is 
called  or  ordered  to  active  duty  in 
support  of  a  contingency  operation  for 
a  period  of  more  than  30  days  but  less 
than  one  year;  or  (2)  a  member  of  the 
National  Guard  who  is  called  or  ordered 
to  full-time  National  Guard  duty  for  a 
period  of  more  than  30  days  but  less 
than  one  year.  The  proposed  rule  allows 
the  family  members  of  a  Reservist  or 
National  Guard  member  an  immediate 
opportunity  to  participate  in  the 
TRICARE  program  without  the  barrier  of 
deductibles  when  the  period  of  recall  is 
in  support  of  a  contingency  operation 
for  more  than  30  days  but  less  than  one 
year.  Because  of  the  nature  of  rapid 


deployments  for  an  unspecified  period 
of  time,  this  change  provides  family- 
friendly  coverage  when  we  need  family 
cooperation  to  respond  effectively  to  the 
deployment  situation.  For  purposes  of 
this  provision,  a  dependent  is  limited  to 
a  spouse  (but  not  a  former  spouse)  of  the 
member  and  a  child  who  is  dependent 
upon  the  member  for  over  one-half  of 
the  child's  support  as  defined  in 
§^199,3(b)(2)(ii)(A)  through  (b)(2)(ii)(F) 
and  {b)(2)(ii)(H)(J),  (b)(2)(iiKH)(2)  and 
(b)(2)(ii)(H)(4). 

Enrollment  in  TRICARE  Prime 

Enrollment  in  TRICARE  Prime 
normally  must  be  for  a  period  of  one 
vear.  Section  199.17(v).  provides  for  the 
establishment  of  administrative 
requirements  and  procedures  to  ensure 
reasonable  implementation  and 
operation  of  the  TRICARE  program. 
Under  this  authority,  an  exception  to 
the  one-vear  Prime  enrollment 
requirement  has  been  provided  for 
Reser%-ists  and  members  of  the  National 
Guard  who  are  called  or  ordered  to 
active  duty  for  a  period  of  179  days  or 
more.  A  second  exception  has  been 
established  for  those  beneficiaries  who 
are  eligible  to  enroll  in  Prime  but  have 
less  than  one  year  of  TRICARE 
eligibility  remaining.  For  example,  the 
dependents  of  an  active  duty  member 
may  enroll  in  Prime  even  though  the 
member  has  less  than  one  year  of  active 
dutv  senice  remaining,  and  the  member 
will  not  be  eligible  for  retirement  at  the 
end  of  the  members  active  duty  service. 

This  proposed  rule  establishes 
specific  regulatory  authority  for  these 
exceptions. 

Regulatory  Procedures 

Executive  Order  (EO)  12866  requires 
that  a  comprehensive  regulatory  impact 
analvsis  be  performed  on  any 
economically  significant  regulatory- 
action,  defined  as  one  which  would 
result  in  an  annual  effect  of  Si  00 
million  or  more  on  the  national 
economy  or  which  would  have  other 
substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulator)'  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
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number  of  small  entities.  We  certify  that 
this  proposed  rule  would  not 
significantly  affect  a  substantial  number 
of  small  entities. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  Management  and  Budget  as 
required  under  the  provisions  of  E.O. 
12866. 

Paperwork  Reduction  Act 

This  rule  imposes  no  burden  as 
defined  by  the  Paperwork  Reduction 
Act  of  1995. 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped.  Health 
insurance,  and  Military  persormel. 

Accordingly.  32  CFR  part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55. 

2.  Section  199.4  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(f](2)(i)(H)  to  read  as  follows. 

§  199.4    Basic  program  benefits. 

***** 

(f)*  *  * 

(2)  *  *  * 
(J)  *  *  * 

(H)  The  Secretary  of  Defense,  or  a 
designee,  may  waive  the  armual  fiscal 
year  deductible  for  a  dependent  of  a 
member  of  a  Reserve  Component  who  is 
called  or  ordered  to  active  duty  for  a 
period  of  more  than  30  days  but  less 
than  one  year  or  a  member  of  the 
National  Guard  who  is  called  or  ordered 
to  full-time  National  Guard  duty  for  a 
period  of  more  than  30  days  but  less 
than  one  year,  in  support  of  a 
contingency  operation  (as  defined  in  10 
U.S.C.  101(a)(13))  for  care  received  on  or 
since  October  5.  1999.  For  purposes  of 
this  paragraph,  a  dependent  is  a  spouse 
[but  not  a  former  spouse)  of  the  member 
and  a  child  who  is  dependent  upon  the 
member  for  over  one-half  of  the  child's 
support  as  defined  in  §199.3  (b)(2)(ii)(A) 
through  (b)(2)(ii)(F]  and  (b)(2)(ii)(HKl). 
{b)(2)(ii)(H){2)  and  (b){2)(ii)(H)(4). 
***** 

3.  Section  199.17  is  proposed  to  be 
amended  by  revising  paragraph  (o)(2)  to 
read  as  follows: 

§199.17    TRICARE  program. 

***** 

(o)  *  *  * 

(2)  Enrollment  period. 

(i)  Beneficiaries  who  select  the 
TRICARE  Prime  option  remain  enrolled 
for  12  month  increments  until:  they  take 


action  to  disenroU;  they  are  no  longer 
eligible  for  enrollment  in  TRICARE 
Prime:  or  they  are  disenrolled  for  failure 
to  pay  required  enrollment  fees.  For 
those  who  remain  eligible  for  TRICARE 
Prime  enrollment,  no  later  than  15  days 
before  the  expiration  date  of  an 
enrollment,  the  sponsor  will  be  sent  a 
written  notification  of  the  pending 
expiration  and  renewal  of  the  TRICARE 
Prime  enrollment.  TRICARE  Prime 
enrollments  shall  be  automatically 
renewed  upon  the  expiration  of  the 
enrollment  unless  the  renewal  is 
declined  by  the  sponsor.  Termination  of 
enrollment  for  failure  to  pay  enrollment 
fees  is  addressed  in  paragraph  (o){3)  of 
this  section. 

(ii)  Exceptions  to  the  12-month 
enrollment  period. 

(A)  Beneficiaries  who  are  eligible  to 
enroll  in  TRICARE  Prime  but  have  less 
than  one  year  of  TRICARE  eligibility 
remaining  may  enroll. 

(B)  The  dependents  of  a  reservist  or  of 
a  member  of  the  National  Guard  who  is 
called  to  active  duty  for  a  period  of  179 
days  or  more  may  enroll  in  TRICARE 
Prime. 
***** 

Dated:  April  U.  2002. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 
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Security  Zones;  Captain  of  the  Port 
Milwaukee  Zone,  Lake  Mtohlgan 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  permanent  security  zones  on 
the  navigable  waters  of  Lake  Michigan 
in  the  Captain  of  the  Port  Zone 
Milwaukee.  These  security  zones  are 
necessary  to  protect  the  nuclear  power 
plants  from  possible  sabotage  or  other 
subversive  acts,  accidents,  or  possible 
acts  of  terrorism.  These  zones  are 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Lake  Michigan. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  20,  2002. 


ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office  Milwaukee,  2420     . 
South  Lincoln  Memorial  Drive, 
Milwaukee,  WI  53207.  Marine  Safety 
Office  Milwaukee  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Milwaukee  between  7  a.m.  and  3:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Tim  Sickler, 
U.S.  Coast  Guard  Marine  Safety  Office 
Milwaukee,  2420  South  Lincoln 
Memorial  Drive,  Milwaukee,  WI  53207. 
The  telephone  number  is  (414)  747- 
7155. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD09-02-007). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

PubUc  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Marine  Safety  Office  Milwaukee 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001.  the  United 
States  was  the  target  of  coordinated 
attacks  by  international  terrorists 
resulting  in  catastrophic  loss  of  life,  the 
destruction  of  the  World  Trade  Center, 
and  significant  damage  to  the  Pentagon. 
National  security  and  intelligence 
officials  warn  that  future  terrorists 
attacks  are  likely. 
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This  regulation  proposes  to  establish 
two  permanent  security  zones  for  the 
following  facilities: 

(1)  Point  Beach  nuclear  power  plant. 
and 

(2)  Kewaunee  nuclear  power  plant. 
These  security  zones  are  necessary*  to 

protect  the  public,  facilities,  and  the 
surrounding  area  from  possible  sabotage 
or  other  subversive  acts.  All  persons 
other  than  those  approved  by  the 
Captain  of  the  Port  Milwaukee,  or  his 
on-scene  representative,  are  prohibited 
from  entering  or  moving  within  the 
zones.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  VHP 
Chaiuiel  16  for  further  instructions  to 
request  permission  before  transiting 
through  the  restricted  area.  The  Captain 
of  the  Port  Milwaukee's  on-scene 
representative  will  be  the  patrol 
commander.  In  addition  to  publication 
in  the  Federal  Register,  the  public  will 
be  made  aware  of  the  existence  of  these 
security  zones,  their  exact  locations,  and 
the  restrictions  involved  via  Broadcast 
Notice  to  Mariners. 

Discussion  of  Proposed  Rule 

Following  the  catastrophic  nature  and 
extent  of  damage  realized  from  the 
aircraft  flown  into  the  World  Trade 
Center  towers,  this  rulemaking  is 
necessary  to  protect  the  national 
security  interests  of  the  United  States 
against  future  strikes  against  public 
targets.  The  seciu"ity  zones  protecting 
the  nuclear  power  plants  are  necessary 
to  safeguard  the  supply  of  electricity 
along  Lake  Michigan  and  to  protect  the 
public  from  possible  exposure  to  the 
radioactive  materials  that  could  be 
released  into  the  environment  as  a  result 
of  a  terrorist  attack  on  those  facilities. 

On  October  12.  2001,  the  Coast  Guard 
published  temporary'  security  zones 
around  Kewaunee  nuclear  power  plant 
(66  FR  52036)  and  Point  Beach  nuclear 
power  plant  (66  FR  52041).  The  current 
regulation  proposes  to  establish 
permanent  security  zones  for  the 
following  locations: 

(1)  Kewaunee — All  navigable  waters 
of  Western  Lake  Michigan  commencing 
from  a  point  on  the  shoreline  at  44° 
20.647  N.  087°  32.1  W.  then  easterly  to 
44°  20.647  N.  087°  31.866  W.  then 
southerly  to  44°  20.391  N.  087°  31.866 
W.  then  westerly  to  44°  20.391  N.  087° 
32.067  W.  then  northerly  following  the 
shoreline  back  to  the  point  of  origin. 
These  coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

(2)  Point  Beach— All  navigable  waters 
of  Western  Lake  Michigan  commencing 
from  a  point  on  the  shoreline  at  44°  17.1 
N.  087°  32.25  W,  then  northeasterly  to 
44°  17.2  N.  087°  31.98  W,  then 
southeasterly  to  44°  16.8  N.  087°  31.7 


W.  then  southwesterly  to  44°  16.7  N. 
087°  32.03  W.  then  northwesterly  along 
the  shoreline  back  to  the  point  of  origin 
(NAD  83). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  Februarv-  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  There  will  be  no  impact  on 
commercial  vessel  traffic  as  a  result  of 
these  security  zones. 

Small  Entities 

Under  the  Regulatory  Flexibility'  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial'number  of  small  entities  for 
the  following  reasons.  This  rule  will  not 
obstruct  the  regular  flow  of  traffic  and 
will  allow  vessel  traffic  to  pass  around 
the  security  zone. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 


they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  office 
listed  in  ADDRESSES  in  this  preamble. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132. 
Federalism,  and  have  determmed  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOQ.000.000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Propert\- 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 
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Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govenunents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figiue  2- 
1,  paragraph  (34)  (g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  docimientation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciurity  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 


§§165.109-109  and  165.T09-110 
[Removed] 

2.  Remove  §§  165.T09-109  and 
165.T09-110. 

3.  Add  §  165.913  to  read  as  follows: 

§  165.913    Security  Zones;  Captain  of  the 
Port  (Milwaukee  Zone,  l^ke  Michigan. 

(a)  Location.  The  following  is  a 
security  zone: 

(1)  Kewaunee  Nuclear  Power  Plant. 
All  navigable  waters  of  Western  Lake 
Michigan  commencing  from  a  point  on 
the  shoreline  at  44°  20.647  N,  087°  32.1 
W.  then  easterly  to  44°  20.647  N,  087° 
31.886  W,  then  southerly  to  44°  20.391 
N,  087°  31.866  W,  then  westerly  to  44° 
20.391  N.  087°  32.067  W,  then  northerly 
following  the  shoreline  back  to  the  point 
of  origin  (NAD  83). 

(2)  Point  Beach  Nuclear  Power  Plant. 
All  navigable  waters  of  Western  Lake 
Michigan  commencing  from  a  point  on 
the  shoreline  at  44°  17.1  N,  087°  32.25 
W.  then  northeasteriy  to  44°  17.2  N, 
087°  31.98  W,  then  southeasterly  to  44° 
16.8  N,  087°  31.7  W,  then  southwesterly 
to  44°  16.7  N,  087°  32.03  W  then 
northwesterly  along  the  shoreline  back 
to  the  point  of  origin  (NAD  83). 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Milwaukee.  Section  165.33  also 
contains  other  general  requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  seciu^ity  zone  may  contact  the 
Captain  of  the  Port  at  telephone  niunber 
(414)  747-7155  or  on  VHF-FM  Chaimel 
16  to  seek  permission  to  transit  the  area. 
If  permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  April  5.  2002. 
M.R.  Devries, 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port  Milwaukee. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD09-02-003] 

RIN2115-AA97 

Safety  Zones;  Annual  Fireworks 
Displays  In  the  Captain  of  the  Port 
Milwaukee  Zone 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  29  permanent  safety  zones  for 
annual  fireworks  displays  throughout 
the  Captain  of  the  Port  Milwaukee  Zone. 
These  safety  zones  are  necessary  to 
control  vessel  traffic  within  the 
immediate  vicinity  of  the  fireworks 
launch  sites  and  to  ensure  the  safety  of 
life  and  property  during  each  event. 
These  saiety  zones  are  intended  to 
restrict  vessels  from  that  area 
encompassed  by  the  safety  zone  for  the 
duration  of  each  firework  display. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  17,  2002. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  and  related  material 
to  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Office  Milwaukee, 
2420  South  Lincoln  Memorial  Drive, 
Milwaukee,  WI  53207.  Marine  Safety 
Office  Milwaukee  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  the  dociunents  indicated  in 
this  preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Milwaukee  between  7  a.m.  and  3:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Timothy  Sickler.  U.S.  Coast 
Guard,  Marine  Safety  Office  Milwaukee, 
•  2420  S.  Lincoln  Memorial  Drive, 
Milwaukee.  WI  53207,  (414)  747-7155. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  CGD09-O2-003  and 
indicate  the  specific  section  or  event  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  conmients  and  attachments  in  an 
unboimd  format,  no  larger  than  8  1/2  by 
11  inches,  suitable  for  photocopying 
and  electronic  filing.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  envelope  or 
postcard.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposal  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
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Safety  Office  Milwaukee  at  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Each  year,  various  organizations  in 
Wisconsin  sponsor  fireworks  displays  at 
the  same  locations  during  the  same 
general  time  periods.  Based  on  recent 
accidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  associated  with  these 
events,  the  Captain  of  the  Port  has 
determined  that  fireworks  launches  in 
close  proximity  to  watercraft  pose  a 
significant  risk  to  public  safety  and 
property.  The  likely  combination  of 
large  numbers  of  inexperienced 
recreational  boaters,  congested 
waterways,  darkness  punctuated  by 
tffight  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  will  ensure  the  safety 
of  persons  and  property  at  these  events 
and  help  minimize  the  associated  risk. 
In  the  past,  the  Captain  of  the  Port  has 
annually  done  separate  temporary' 
rulemaking  for  each  firework  event. 
This  proposed  rule  merely  consolidates 
past  temporary'  rulemakings  into  one 
rulemaking,  includes  other  events  for 
the  purpose  of  uniformity,  and  allows 
for  a  more  thoughtful,  timely 
rulemaking  process.  This  rulemaking 
will  create  a  permanent  rule  listing  the 
safety  zones  for  each  fireworks  launch 
platform  used  for  each  fireworks 
display. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  to 
establish  a  safety  zone  around  all  annual 
fireworks  events  in  the  Captain  of  the 
Port  Milwaukee  area.  The  proposed  size 
of  these  safety  zones  was  determined  by 
using  the  National  Fire  Protection 
Association  standards. 

The  Coast  Guard  believes  this 
proposed  rule  will  not  pose  any 
additional  problems  for  commercial 
vessels  transiting  the  area.  In  the 
imlikely  event  that  shipping  is  affected 
by  these  new  regulations,  commercial 
vessels  may  request  permission  from  the 
Captain  of  the  Port  Milwaukee  to  transit 
through  the  safety  zone.  No  commercial 
shipping  lanes  will  be  impacted  as  a 
result  of  this  rulemaking. 

The  Coast  Guard  will  announce  the 
exact  dates  and  times  for  these  events  by 
publishing  a  Notice  of  Implementation 
in  the  Federal  Register  as  well  as  in  the 
Ninth  Coast  Guard  District  Local  Notice 


to  Marines,  marine  information 
broadcasts,  and,  for  those  who  request  it 
from  Marine  Safety  Office  Milwaukee, 
by  facsimile  (fax). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866  on 
Regulatory  Planning  and  Review  and 
therefore  does  not  require  an  assessment 
of  potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  under  that  order.  It  is 
not  significant  under  Department  of 
Transportation  regulators  policies  and 
procedures  (DOT)  (44  FR  11040. 
February  26,  1979).  If  comments  are 
received  to  indicate  otherwise,  the 
Captain  of  the  Port  may  reconsider  this 
determination.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulator*'  policies  and 
procedures  of  DOT  is  unnecessary'.  This 
determination  is  based  on  the  minimal 
time  that  vessels  will  be  restricted  from 
the  zone,  and  all  of  the  zones  are  in 
areas  where  the  Coast  Guard  expects 
insignificant  adverse  impact  to  mariners 
from  the  zones'  activation. 

Small  Entities 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S,C.  601-612),  the 
Captain  of  the  Port  Milwaukee  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5  U. 
S.  C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  an  activated 
safety  zone.  The  safety  zone  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons. 

The  zones  would  be  in  effect  for  only 
a  few  hours  on  the  day  of  the  event  on 
an  annual  basis.  Vessel  traffic  can  safely 
pass  outside  of  some  of  the  proposed 
safety  zones  during  the  events. 
Although  the  safety  zones  for  some 
events  would  apply  to  the  entire 
navigation  channel,  traffic  would  be 
allowed  to  pass  through  the  safety  zone 


with  the  permission  of  the  Coast  Guard 
Patrol  Commander. 

Before  the  effective  periods  of  the 
zones,  the  Coast  Guard  would  issue  a 
Notice  of  Implementation  to  be 
published  in  the  Federal  Register,  and 
in  the  form  of  Maritime  Broadcast 
Notice  to  Mariners,  and  upon  request  in 
printed  or  facsimile  form,  to  operators  of 
vessels  who  might  be  in  the  affected 
area.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  this  rule 
so  that  they  can  better  evaluate  its 
effects  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Milwaukee  (see 
ADDRESSES.) 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C,  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  m  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
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Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Refonn 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  fustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  32(g)  of  Commandant 
Instruction  M16475.1C.  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reason  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.909  to  read  as  follows: 

§  1 65.909    Safety  Zones;  Annual  Fireworks 
Displays  in  the  Captain  of  the  Port 
Milwaukee  Zone 

(a)  Safety  zones.  The  following  areas 
are  designated  safety  zones.  All 
geographic  coordinates  are  North 
American  Datum  of  1983  (NAD83). 

(1)  Pridefest  Fireworks — Milwaukee, 
WI.  (i)  Location.  All  waters  off  of  Henry 
W.  Maier  Festival  Park  Harbor  Island, 
outer  Milwaukee  Harbor  from  the  point 
of  origin  at  43°02.209'  N.  087°53.714'  W; 
southeast  to  43°02.117'  N.  087°53,417' 
W;  then  south  to  43^01.767'  N, 
087°53.417'  W;  then  southwest  to 
43°01.555'  N,  087°53.772'  W;  then  north 
following  the  shoreline  back  to  the  point 
of  origin.  The  Harbor  Island  Lagoon 
Area  is  encompassed  by  this  safety 
zone. 

(ii)  Expected  date  and  time.  Second 
week  in  June;  sunset  to  termination  of 
display. 

(2)  Summerfest  Fireworks — 
Milwaukee,  WI.  (i)  Location.  All  waters 
off  of  Henry  W.  Maier  Festival  Park 
Harbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43=02.209'  N. 
087°53.714'  W;  then  southeast  to 
43''02.117'N,  087°53.417'W;  then  south 
to  43°01.767'  N.  087°53.417'  W;  then 
southwest  to  43°01.555'  N.  087°53.772' 
W;  then  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  encompassed  by 
this  safety  zone. 

(ii)  Expected  date  and  time.  Last  week 
in  lune;  sunset  to  termination  of 
display. 

(3)  Summerfest  Hole-in-One  Shoot/ 
Stunt  Shows,  (i)  Location.  All  waters  of 
the  Harbor  Island  Lagoon,  outer 
Milwaukee  Harbor  from  the  point  of 
origin  at  43°02.50'  N.  087°53.78'  W'  then 
west  to  43°02.50'  N,  087°53.85'  W;  then 
following  the  shoreline  of  the  Henry  W. 
Maier  Festival  Park  and  Harbor  Island 
back  to  the  point  of  origin. 


(ii)  Expected  date  and  time.  Last  week 
in  June  through  the  first  two  weeks  in 
July;  11:30  a.m.  to  9:15  p.m. 

(4)  Festa  Italiana  Fireworks — 
Milwaukee,  WI.  (i)  Location.  All  waters 
off  of  Henry  W.  Maier  Festival  Park 
Harbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43°02.209'  N, 
087°53.714'  W;  then  southeast  to 
43°02.117'  N,  087°53.417'  W;  then  south 
to  43°01.767'  N,  087°53.417'  W;  then 
southwest  to  43°01.555'  N,  087°53.772' 
W;  then  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  also  included  in 
this  safety  zone. 

(ii)  Expected  date  and  time.  Third 
week  in  July;  sunset  to  termination  of 
display. 

(5)  Germanfest  Fireworks — 
Milwaukee,  WI.'{i]  Location.  All  waters 
off  of  Henry  W.  Maier  Festival  Park 
Harbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43°02.209'  N, 
087°53.714'  W;  then  southeast  to 
43°02.117'  N,  087''53.417'  W;  then  south 
to  43°01.767'  N,  087°53.417'  W; 
southwest  to  43°01.555'  N,  087°53.772' 
W;  the  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  encompassed  by 
this  safety  zone. 

(ii)  Expected  date  and  time.  Last  full 
weekend  in  July;  sunset  to  termination 
of  display. 

(6)  African  World  Festival — 
Milwaukee,  WI.  (i)  Location.  All  waters 
off  of  Henry  W.  Maier  Festival  Park 
Harbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43°02.209'  N, 
087°53.714' W;  then  southeast  to 
43°02.117'  N,  087'='53.417'  W;  then  south 
to  43°01.767'  N.  087°53.417'  W;  then 
southwest  to  43°01.555'  N,  087°53.772' 
W;  then  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  encompassed  by 
this  safety  zone. 

(ii)  Expected  date  and  time.  First 
week  in  August;  sunset  to  termination  of 
display. 

(7)  Irishfest  Fireworks — Milwaukee, 
WI.  (i)  Location.  All  waters  off  of  Henry 
W.  Maier  Festival  Park  Harbor  Island, 
outer  Milwaukee  Harbor  from  the  point 
of  origin  at  43°02,209'  N,  087°53.714'  W; 
then  southeast  to  43°02,117'  N, 
087°53.417'  W;  then  south  to  43°01.767' 
N,  087°53.417'  W;  then  southwest  to 
43°01.555'  N,  087°53.772'  W;  then  north 
following  the  shoreline  back  to  the  point 
of  origin.  The  Harbor  Island  Lagoon 
Area  is  encompassed  by  this  safety 
zone. 

(ii)  Expected  date  and  time.  Third 
week  in  August;  simset  to  termination  of 
display. 

(8)  Mexican  Fiesta  Fireworks — 
Milwaukee,  WI.  (i)  Location.  All  waters 
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off  of  Henr\'  W.  Maier  Festival  Park 
Harbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43°02.209'  N. 
087°53.714'  W;  then  southeast  to 
43°02.117'  N,  087°53.417'  W;  then  south 
to  43°01.767'  N,  087°53.417'  W:  then 
southwest  to  43°01.555'  N,  087=53.772' 
W:  then  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  encompassed  by 
this  safety  zone. 

(ii)  Expected  date  and  time.  Last  week 
in  August;  sunset  to  termination  of 
display. 

(9)  Indian  Summer  Fireworks — 
Milwaukee.  Wl.  (i)  Location.  All  waters 
off  of  Henj\'  W.  Maier  Festival  Park 
Hcirbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43°02.209'  N, 
087°53.714'  W;  then  southeast  to 
43°02.117'  N.  087=53.417'  W;  then  south 
to  43°01.767'  N.  087=53.417'  W;  then 
southwest  to  43=01.555'  N,  087=53.772' 
W;  then  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  encompassed  by 
this  safety  zone. 

(ii)  Expected  date  and  time.  First 
week  in  September;  sunset  to 
termination  of  display. 

(10)  Arabianfest  Fireworks — 
Milwaukee,  WI.  (i)  Location.  All  waters 
off  of  Heru-y  W.  Maier  Festival  Park 
Harbor  Island,  outer  Milwaukee  Harbor 
from  the  point  of  origin  at  43°02.209'  N, 
087=53.714'  W;  then  southeast  to 
43=02.117'  N.  087=53.417'  W;  then  south 
to  43=01.767' N,  087=53.41 7"W:  then 
southwest  to  43=01.555'  N,  087=53.772' 
\V:  then  north  following  the  shoreline 
back  to  the  point  of  origin.  The  Harbor 
Island  Lagoon  Area  is  encompassed  by 
this  safetv'  zone. 

(ii)  Expected  date  and  time.  Second 
week  in  September;  sunset  to 
termination  of  display. 

( 1 1 )  St.  Patrick 's  Day  Fireworks — 
Manitowoc,  (i)  Location.  All  waters  and 
adjacent  shoreline  across  from  the 
World  War  II  U.S.  Cobia  submarine, 
Manitowoc  River  encompassed  by  the 
arc  of  a  circle  with  a  70-foot  radius  with 
its  center  in  approximate  position 
44=05.30' N.  087=39.15' W. 

(ii)  Expected  date  and  time.  Third 
week  in  March;  sunset  to  termination  of 
display. 

(12)  Rockets  for  Schools— Sheboygan, 
WI.  (i)  Location.  All  waters  and  adjacent 
shoreline  around  the  south  breakwall 
area.  Lake  Michigan  encompassed  by 
the  arc  of  a  circle  with  a  1260- foot 
radius  with  its  center  in  the 
approximate  position  43=44.56'  N, 
087=42.06'  W.  This  zone  will  encompass 
the  entrance  to  Sheboygan  Harbor  and 
will  result  in  its  closure  while  the  safety 
zone  is  in  effect. 


(ii)  Expected  date  and  time.  Second 
weekend  in  May;  sunset  to  termination 
of  display. 

(13)  City  of  Sheboygan  Fourth  of  July 
Fireworks,  (i)  Location.  All  waters  and 
adjacent  shoreline  of  Lake  Michigan 
encompassed  by  the  arc  of  a  circle  with 
an  840-foot  radius  with  its  center  in  the 
approximate  position  43=44.48'  N, 
087=42.14'  \V  .  This  zone  will 
encompass  the  entrance  to  Sheboygan 
Harbor  and  will  result  in  its  closure 
while  the  safety  zone  is  in  effect. 

(ii)  Expected  date  and  time.  First 
week  in  July;  sunset  to  termination  of 
display. 

(14)  City  of  Kenosha  Fourth  of  July 
Fireworks,  (i)  Location.  All  waters  and 
adjacent  shoreline  around  the  South 
Pier  Light  area.  Lake  Michigan 
encompassed  by  the  arc  of  a  circle  with 
an  840-foot  radius  with  its  center  in 
approximate  position  42=35.17' N. 
087=48.33'  W.  This  safety  zone  will 
encompass  the  entrance  to  Kenosha 
Harbor  and  will  result  in  its  closure 
while  the  safety  zone  is  in  effect. 

(ii)  Expected  date  and  time.  First 
week  in  July;  sunset  to  termination  of 
display. 

( 15)  Firstar  Fireworks — Milwaukee, 
WI.  (i)  Location.  All  waters  and  adjacent 
shoreline  south  of  Juneau  Park,  outer 
Milwaukee  Harbor  encompassed  by  the 
arc  of  a  circle  with  an  840-foot  radius 
of  the  fireworks  barge  in  approximate 
position  43=02.23'  N,  087=53.30'  W. 

(ii)  Expected  date  and  time.  First 
week  in  July;  sunset  to  termination  of 
display. 

{16}  Marinettefest  Fireworks,  (i) 
Location.  All  waters  between  the  U.S. 
41  Interstate  Bridge  (mile  marker  1.88) 
and  the  NEW  Hydro  Inc.  Dam  (mile 
marker  2.45)  on  the  Menominee  River. 
This  safety  zone  includes  all  adjacent 
shoreline  between  the  bridge  and  the 
dam. 

(ii)  Expected  date  and  time.  First 
week  in  July;  sunset  to  termination  of 
display. 

[17]  Riversplash  Fireworks — 
Milwaukee,  WI.  (i)  Location.  All  waters 
and  adjacent  shoreline  east  of  Pere 
Marquette  Park,  Milwaukee  River 
encompassed  by  the  arc  of  a  circle  with 
a  210-foot  radius  of  the  fireworks  barge 
in  approximate  position  43=02.33'  N, 
087=54.46'  W.  This  safety  zone  will 
temporarily  close  down  the  Milwaukee 
River. 

(ii)  Expected  date  and  time.  First 
week  in  July;  sunset  to  termination  of 
display. 

[18)  Manitowoc  Municipal  Fourth  of 
July  Fireworks,  (i)  Primary  location.  All 
waters  and  adjacent  shoreline  east  of  the 
Manitowoc  Yacht  Club.  Lake  Michigan 
encompassed  by  the  arc  of  a  circle  with 


an  840-foot  radius  of  the  fireworks  barge 
in  approximate  position  44'06.05'  N. 
087=38.37' W. 

(ii)  Alternate  location  All  waters  and 
the  adjacent  shoreline  encompassed  by 
the  arc  of  a  circle  with  a  420-foot  radius 
of  the  fireworks  barge  with  its  center  in 
approximate  position  44"05.33'  N, 
087=39.00'  W.  If  display  is  moved  to 
secondary"  site,  it  will  temporarily  close 
entrance  to  Manitowoc  Harbor 

(iii)  Expected  Date  and  Time  First 
week  in  luly:  sunset  to  termination  of 
display. 

[19)' Fourth fest  of  Greater  Racine,  (i) 
Primar,-  location  All  waters  and 
adjacent  shoreline  around  the  north 
breakwall.  Lake  Michigan  encompassed 
by  the  arc  of  a  circle  with  a  560-foot 
radius  with  its  center  in  approximate 
position  42'44.14'  N,  087=46.30'  W. 

(ii)  Alternate  location.  All  waters  and 
adjacent  shoreline  encompassed  by  the 
arc  of  a  circle  with  a  560-foot  radius 
with  its  center  in  approximate  position 
42=44.21'  N.  087=46.45'  W,  (This  point 
is  on  the  beach  north  of  the  northern 
breakwall) 

(iii)  Expected  date  and  time  First 
week  in  July;  sunset  to  termination  of 
display. 

[20]  Celebrate  Amerifest — Green  Bay. 
WI.  (i)  Location  All  waters  and  adjacent 
shoreline  between  the  Green  Bay  and 
Western  Railroad  Bridge  (mile  marker 
1.03)  and  the  Mason  St.  Bridge  (mile 
marker  3.52)  on  the  Fox  River.  This 
safety  zone  will  temporarily  close  the 
Fox  River.  This  safety  zone  does  not 
encompass  the  water  of  the  East  River. 

(ii)  Expected  date  and  time.  First 
week  in  July;  2  p.m.  to  11  p.m. 

(21)  South  Shore  Frolics  Fireworks- 
Milwaukee.  WI.  (i)  Location.  All  waters 
and  adjacent  shoreline  east  of  South 
Shore  Park,  Milwaukee  Harbor 
encompassed  by  the  arc  of  a  circle  with 
a  280-foot  radius  with  its  center  in 
approximate  position  42'59.43'  N. 
087=52.54' W, 

(ii)  Expected  date  and  time.  Second 
week  in  July;  sunset  to  termination  of 
display. 

(22)'A.'eM'aur7ee  Annual  Trout  Festival. 
(i)  Location.  All  waters  and  adjacent 
shoreline  around  the  south  breakwall 
area.  Lake  Michigan  encompassed  by 
the  arc  of  a  circle  with  a  560-foot  radius 
with  its  center  in  approximate  position 
44=27.30'  N.  087=29.46'  W.  This  safety 
zone  will  temporarily  close  the  entrance 
to  Kewaunee  Harbor 

(ii)  Expected  time  and  date.  Third 
weekend  in  July;  sunset  to  termination 
of  display. 

(23)  Port  Washington  Fish  Days 
Fireworks,  (i)  Location.  All  waters  and 
adjacent  shoreline  around  the 
Wisconsin  Electric  Coal  Dock.  Lake 
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Michigan  encompassed  by  the  arc  of  a 
circle  with  an  840-foot  radius  with  its 
center  in  approximate  position 
43=23.07'  N,  087°51.55'  W.  This  safety 
zone  will  temporarily  close  the  entrance 
to  Port  Washington  Harbor. 

(ii)  Expected  date  and  time.  Third 
week  in  July;  sunset  to  termination  of 
display. 

[2A)  Menominee  Waterfront  Festival. 
(i)  Location.  All  waters  and  adjacent 
shoreline  off  the  southeast  side  of  the 
Menominee  Municipal  Marina,  Lake 
Michigan  encompassed  by  the  arc  of  a 
circle  with  an  840-foot  radius  of  the 
fireworks  launch  platform  with  its 
center  in  approximate  position 
45°20.05'  N,  087°36.49'  W. 

(ii)  Expected  date  and  time.  The 
Saturday  following  the  first  Thursday  in 
August;  sunset  to  termination  of 
display. 

(25)  Sturgeon  Bay  Venetian  Night 
Fireworks,  (i)  Location.  All  waters  and 
adjacent  shoreline  off  the  Sturgeon  Bay 
Yacht  Club,  Sturgeon  Bay  Canal 
encompassed  by  the  arc  of  a  circle  with 
a  350-foot  radius  of  the  fireworks  launch 
platform  with  its  center  in  approximate 
position  44=49.33'  N,  087°23.27'  W.  This 
safety  zone  will  temporarily  close  down 
the  Stvu^eon  Bay  Canal. 

(ii)  Expected  date  and  time.  First 
weekend  in  August;  10  a.m.  to 
termination  of  fireworks  display. 

(26)  Algoma  Shanty  Days  Fireworks. 
(i)  Primary  location.  All  waters  and 
adjacent  shoreline  around  the  south 
breakwall  area,  Lake  Michigan 
encompassed  by  the  arc  of  a  circle  with 
a  560-foot  radius  with  its  center  in 
approximate  position  44°36.22'  N, 
087°25.55'  W  forming  the  primary  site. 

(ii)  Alternate  location.  All  waters  and 
adjacent  shoreline  encompassed  by  the 
arc  of  a  circle  with  a  560-foot  radius 
with  its  center  in  approximate  position 
44°36.28'  N,  087''25.54'  W.  If  the  display 
is  moved  to  secondary  site,  the  safety 
zone  will  temporarily  close  entrance  to 
Algoma  Harbor. 

(lii)  Expected  time  and  date.  Second 
week  in  August;  sunset  to  termination  of 
display. 

(27)  Sister  Bay  MarinaFest — Sister 
Bay.  (i)  Location.  All  waters  and 
adjacent  shoreline  off  the  town  of  Sister 
Bay,  Lake  Michigan  encompassed  by  the 
arc  of  a  circle  with  a  560-foot  radius  of 
the  fireworks  launch  platform  with  its 
center  in  approximate  position 
45°10.60'  N,  087°06.60'  W. 

(ii)  Expected  date  and  time.  First 
week  in  September;  simset  to 
termination  of  display. 

(28)  Milwaukee  River  Challenge- 
Milwaukee,  WI.  (i)  Location.  All  waters 
and  adjacent  shoreline  between  the 
Humboldt  Ave.  Bridge  (mile  marker 


3.22)  and  E.  Chicago  St.  (mile  marker 
1.08)  on  the  Milwaukee  River.  This 
safety  zone  will  temporarily  close  the 
Milwaukee  River  for  crew  boat  races. 

(ii)  Expected  date  and  time.  Third 
week  in  September:  10  a.m.  to  5  p.m. 

(29)  Sheboygan  South  High  School 
Homecoming  Fireworks,  (i)  Location.  All 
waters  and  adjacent  shoreline  around 
the  south  breakwall  area,  Lake  Michigan 
encompassed  by  the  arc  of  a  circle  with 
a  420-foot  radius  with  its  center  in 
approximate  position  43°44.57'  N, 
087°42.13'  W.  This  safety  zone  will 
temporarily  close  the  entrance  to 
Sheboygan  Harbor. 

(ii)  Expected  date  and  time.  One  day 
in  the  first  two  weeks  in  October;  sunset 
to  termination  of  display. 

(b)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  shall  proceed 
as  directed.  U.S.  Coast  Guard  Auxiliary, 
representatives  of  the  event  organizer, 
and  local  or  state  officials  may  be 
present  to  inform  vessel  operators  of 
this  regulation  and  other  applicable 
laws. 

(3)  In  cases  where  shipping  is 
affected,  commercial  vessels  may 
request  permission  fi'om  the  Captain  of 
the  Port  Milwaukee  to  transit  the  safety 
zone.  Approval  in  such  cases  will  be 
case-by-case.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
the  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  via  U.S.  Coast  Guard 
Group  Milwaukee  on  Channel  16,  YHF- 
FM. 

(c)  Captain  of  the  Port  Milwaukee  will 
aimounce  the  exact  time  and  location  of 
the  annual  events  listed  in  this 
regulation  by  Notice  of  Implementation, 
Broadcast  Local  Notice  to  Mariners,  or 
any  other  means  deemed  appropriate. 

Dated:  April  1,2002. 
M.R.  DeVries, 

Commander.  U.S.  Coast  Guard,  Captain  of 

the  Port,  Milwaukee. 

(PR  Doc.  02-9417  Filed  4-17-02;  8:45  am] 

BiLUNG  CODE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ-076-SIP;  FRL-7172-5] 

Finding  of  State  Implementation  Plan 
Inadequacy;  Arizona — Salt  River 
Monitoring  Site;  Metropolitan  Phoenix; 
PM-10  Nonattalnment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  find  that 
the  State  implementation  plan  (SIP)  for 
the  Metropolitan  Phoenix  (Maricopa 
County),  Arizona  PM-10  nonattalnment 
area  is  substantially  inadequate  to  attain 
the  24-hour  particulate  (PM-10) 
national  ambient  air  quality  standard 
(NAAQS)  at  the  Salt  River  monitoring 
site,  a  small  subarea  of  the 
nonattalnment  area.  As  a  result,  EPA  is 
proposing  to  require  the  State  of 
Arizona  to  submit  a  SIP  revision  to 
correct  the  inadequacy. 
DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  May  20,  2002. 
ADDRESSES:  Comments  should  be 
mailed  to:  Frances  Wicher,  Office  of  Air 
Planning  (AIR-2),  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

This  document  and  information  on 
the  PM-10  plans  for  the  metropolitan 
Phoenix  area  are  also  available  as 
electronic  files  on  EPA's  Region  9  Web 
Page  at  www  epa.gov/region09/air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Wicher,  Office  of  Air  Planning 
(AIR-2),  U.S.  Enviroimiental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105.  (415) 
947-4155.  E-mail: 
wicher.frances@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Note:  In  this  document,  "we,"  "us"  and 
"our"  refer  to  EPA.  "CAA  or  the  Act"  refers 
to  the  Clean  Air  Act  as  amended  in  1990  and 
subsequently.  "PM-10"  refers  to  particulate 
matter  with  a  diameter  of  10  microns  or  less. 
"24-hour  standard"  refers  to  the  24-hour 
National  Ambient  Air  Quality  Standard  for 
PM-10  established  at  40  CFR  50.6(a).  "SIP" 
or  "plan"  refers  to  a  state  implementation 
plan.  "ADEQ"  is  the  Arizona  Department  of 
Environmental  Quality.  "BACM"  and  "RFP" 
are  acronyms,  respectively,  for  best  available 
control  measure  and  reasonable  further 
progress. 

I.  Summary  of  Today's  Proposal 

In  1997,  we  approved  an  attainment 
demonstration  as  part  of  the 
Metropolitan  Phoenix  serious  area  PM- 
10  SIP  that  showed  the  24-hour  PM-10 
standard  would  not  be  violated  at  the 
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Salt  River  site  after  1998.  However,  data 
from  the  ambient  air  quality  monitor 
located  at  the  Salt  River  site^  shows 
continuing  violations  of  the  24-hour 
standard.  Based  on  these  continuing 
violations,  we  propose  to  find  that  the 
SIP  is  substantially  inadequate  to 
provide  for  attainment  of  the  24-hour 
standard  at  the  Salt  River  site.  Under 
CAA  section  110(k)(5).  once  we 
determine  that  a  state's  SIP  is 
substantially  inadequate  to  attain  a 
national  ambient  air  quality  standard, 
we  must  require  that  state  to  revise  its 
SIP  to  correct  the  inadequacy. 

Based  on  the  proposed  finding  of 
inadequacy,  we  are  also  proposing  to 
require  that  the  State  of  Arizona  revise 
its  serious  area  PM-10  SIP  to  assure 
expeditious  attainment  of  the  24-hour 
PM-10  standard  for  the  Salt  River 
monitoring  site  and  submit  these 
revisions  to  EPA  no  later  than  18 
months  after  publication  of  the  final 
rule  for  this  proposal. 

n.  Background  to  Today's  Proposals 

A.  The  Metropolitan  Phoenix  Serious 
Area  PM-10  Plan 

The  Phoenix  area  violates  both  the 
annual  PM-10  standard  of  50  ^ig/m^  and 
the  24-hour  standard  of  150  ng/m^.  40 
CFR  50.6.  In  1996,  the  Phoenix  area  was 
classified  as  a  serious  PM-10 
nonattainment  area  under  the  CAA  and 
required  to  develop  a  nonattainment 
plan  that  provided  for  expeditious 
attainment  of  both  standards  and  met 
the  other  applicable  CAA  plan 
requirements  for  serious  areas.  See  61 
FR  21372  (May  10,  1996).  Since  1996, 
Arizona  has  made  several  SIP  submittals 
that  collectively  address  these  planning 
requirements  and  we  have  acted  on 
them  in  several  rulemakings.  For  more 
background  on  the  Phoenix  PM-10  SEP 
and  our  actions  on  it,  please  see  65  FR 
19964,  19965  (April  13,  2000)  and  66  FR 
50252,  50253  (October  2,  2001)  and  the 
Technical  Support  Documents  for  these 
actions. 

In  today's  proposal,  we  are  concerned 
with  the  Phoenix  PM-10  SIP's 
provisions  for  attaining  the  24-hour 
standard.  In  May,  1997,  ADEQ 
submitted  the  Plan  for  Attainment  of  the 
24-hour  PM-10  Standard— Maricopa 
County  PM-10  Nonattainment  Area,  as 
a  SIP  revision.  This  plan,  known  as  the 
microscale  plan,  included  attainment 
and  RFP  demonstrations  for  the  24-hour 
PM-10  standard  at  the  Salt  River  air 
quality  monitoring  site  as  well  as  three 
other  "microscale"  monitoring  sites  in 


the  Phoenix  area  (Maryvale,  Gilbert,  and 
West  Chandler).  The  demonstration  for 
the  Salt  River  site  showed  that,  with 
additional  controls  adopted  by  the  local 
air  quality  agencies,  Maricopa  Counts- 
Environmental  Services  Department, 
attaiimient  at  the  site  would  occur  by 
May  1998.  We  approved  the  attainment 
and  RFP  demonstrations  fcJr  the  Salt 
River  site  and  Maricopa  County's 
controls  on  August  4. 1997.  See  62 
41856. 

Since  1997,  Arizona  has  made  two 
other  submittals  to  address  24-hour 
exceedances  in  the  Phoenix  area.  The 
two  submittals  are  the  1999  Maricopa 
Association  of  Governments  (MAG) 
PM-10  plan  and  the  June  2001 
Agricultural  Best  Management  Practices 
(BMP)  plan.  The  MAG  plan  is  the 
principal  part  of  the  overall  Phoenix 
serious  area  plan  and  uses  the  urban 
airshed  model  (UAM)  to  evaluate  24- 
hour  exceedances  in  the  Phoenix 
nonattainment  area  and  includes 
additional  detailed  analysis  for  the  two 
microscale  sites  which  were  impacted 
by  agricultural  sources.  Regarding  the 
Salt  River  monitoring  site,  the  plan 
states  that  it  presents  a  unique  situation 
that  is  difficult  to  model  with  UAM.  See 
MAG  plan.  Appendix  A,  Exhibit  7,  p. 
VI-11.  The  MAG  plan,  however,  does 
not  further  evaluate  the  24-hour 
violations  at  the  Salt  River  site,  relying 
instead  on  the  approved  attainment 
demonstration  in  the  1997  microscale 
plan. 

The  BMP  plan  revises  the  microscale 
analysis  in  the  MAG  plan  by 
demonstrating  that  the  Arizona's 
agricultural  BMP  rule  provides 
sufficient  emission  reductions  to 
demonstrate  attainment  of  the  24-hour 
PM-10  standards  at  the  two  microscale 
sites,  Gilbert  and  West  Chandler, 
impacted  by  agricultural  source.  The 
BMP  plan  did  not  include  any  analysis 
of  the  Salt  River  site. 

In  January,  2002, ^  we  approved  the 
MAG  plan,  the  BMP  plan,  and  several 
rules  which,  combined  with  the  earlier 
microscale  plan,  constituted  the 
Phoenix  serious  area  plan.  With  these 
approvals,  we  have  approved  all  the 
CAA-required  provisions  in  the  Phoenix 
serious  area  PM-10  plan. 

B.  Clean  Air  Act  Provisions  for 
Inadequate  SIPs 

To  assure  that  SIPs  provide  for  timely 
attairunent,  section  110(k)(5)  authorizes 
EPA  to  find  that  a  SIP  is  substantially 
inadequate  to  meet  a  CAA  requirement, 
and  to  require  ("call  for")  the  State  to 


submit,  within  a  specified  period  not  to 
exceed  18  months,  a  SIP  revision  to 
correct  the  inadequacy  This 
requirement  for  a  SIP  revision  is  known 
as  a  "SIP  call."  Specifically,  section 
110(k)(5)  provides,  in  relevant  part: 

Whenever  the  Administrator  finds  that  the 
applicable  implementation  plan  for  any  area 
is  substantially  inadequate  to  attain  or 
maintain  the  relevant  (NAAQSl  *   '   *.  the 
Administrator  shall  require  the  State  to  revise 
the  plan  as  necessary  to  correct  such 
inadequacies.  The  .\dministrator  shall  notify 
the  State  of  the  inadequacies,  and  may 
establish  reasonable  deadlines  (not  to  exceed 

18  months  after  the  date  of  such  notice)  for 
the  submission  of  such  plan  revisions. 

III.  The  Proposed  Inadequacy  Finding 
and  Call  for  a  SIP  Revision 

According  to  the  approved  attainment 
demonstration  in  the  Phoenix  serious 
area  plan,  the  Salt  River  site  should  not 
have  violated  the  24-hour  PM-10 
standard  after  May,  1998.  See  62  FR 
31026.  31035.  The  site,  however, 
continues  to  violate  the  standard.^ 
Based  on  data  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS),  the  Salt  River  monitor 
had  51  expected  exceedances  in  1999, 
43  expected  exceedances  in  2000.  and 

19  expected  exceedances  through  3 
quarters  in  2001  or  an  average  of  at  least 
37  expected  exceedances  per  year  over 
the  past  three  years.  •*  The  24-hour  PM- 
10  standard  is  violated  when  the 
expected  number  of  exceedances 
average  more  than  1  per  year  over  a 
three  year  period.  See  40  CFR  50.6(a). 
These  continuing  violations  clearly 
show  that  the  existing  attainment 
demonstration  is  flawed, 

Because  the  attainment  demonstration 
approved  into  the  Phoenix  area  PM-10 
SIP  in  1997  is  clearly  faulty  and  there 
has  been  no  substitute  attainment 
demonstration  submitted  to  date,  we 


>  The  Salt  River  site  is  located  in  south  Phoenix 
next  to  the  Salt  River.  The  Salt  River  site  is  the  area 
centered  around  the  Salt  River  monitor  located  near 
19th  Avenue  and  Lower  Buckeye  Road. 


^The  final  approval  was  signed  on  lanuary  14, 
2002  but  has  not  been  published  in  the  Federal 
Register  as  of  the  signature  date  on  this  proposal 


'The  .Salt  River  site,  approximately  32  square 
miles  in  area  or  about  1  percent  of  the  2880  square 
mile  Phoenix  nonattainment  area,  is  located  in  an 
industrial  area  and  its  24-hour  violations  are  most 
likely  due  in  large  part  to  the  industrial  sources  that 
surround  it.  This  is  in  marked  contrast  to  other 
monitoring  sites  in  the  rest  of  the  Phoenix 
nonattainment  area  where  24-hour  exceedances  are 
almost  exclusively  due  to  windblown  fugitive  dust. 
The  recently-approved  provisions  of  the  Phoenix 
serious  area  plan  discussed  above  focused  on 
windblown  fugitive  dust  sources  and  adequately 
addressed  24-hour  exceedances  in  the  great 
maiority  of  the  Phoenix  nonattainment  area 

■•  .Ambient  concentrations  of  PM-10  are  generally 
not  measured  daily  but  rather  are  measures  only 
one  dav  in  every  six.  the  minimum  monitoring 
schedule  for  most  PM-10  monitors  in  EP.^i  s 
regulations.  See  40  CFR  58ld)(l).  To  account  for  the 
unmonitored  days,  the  number  of  recorded 
exceedances  is  adjusted  by  multiplying  it  by  six. 
See  40  CFR  pari  50,  appendix  K  Therefore,  one 
exceedances  at  a  monitor  operating  one  day  in  six 
equals,  in  the  most  simple  case,  six  expected 
exceedance  days. 
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propose  to  find  that  the  Phoenix  area 
PM-10  SIP  is  substantially  inadequate 
to  attain  the  24-hour  PM-10  standard  at 
the  Salt  River  site.  Therefore,  pursuant 
to  CAA  section  110(k)(5).  we  propose  to 
require  the  State  of  Arizona  to  submit  a 
revision  to  the  Phoenix  area  SIP  that 
corrects  this  deficiency  and  complies 
with  all  other  applicable  CAA 
requirements  as  described  below. 

IV.  The  Proposed  Schedule  and 
Requirements  for  the  Revised  SIP 
Submittal 

A.  Submittal  Schedule 

Under  section  110(k){5)  of  the  CAA. 
we  have  the  authority  to  establish  the 
date  by  which  a  state  must  respond  to 
a  SIP  call.  This  date  can  be  no  later  than 
18  months  after  the  SIP  call  is  issued. 

We  propose  that  the  date  for 
submitting  the  revisions  to  the  Salt 
River  attainment  demonstration  and 
related  provisions  described  below  be 
18  months  after  publication  of  the  final 
rule,  or  approximately  late  October, 
2003.  This  date  is  appropriate  in  light  of 
the  substantial  technical  work  that  must 
precede  the  submittal,  including  a  year 
of  detailed  monitoring  and  inventory 
work  to  identify  contributing  sources; 
preparation  and  validation  of  air  quality' 
modeling;  research  on  and  development 
and  adoption  of  necessary  controls;  and 
a  public  hearing  and  opportunity  for 
public  comment. 

B.  SIP  Requirements 

CAA  section  172(d)  requires  that  any 
SIP  revision  for  a  nonattaimnent  area 
that  is  required  to  be  submitted  in 
response  to  a  SIP  call  must  correct  the 
deficiency  that  is  the  basis  for  the  SIP 
call  and  must  also  meet  all  other 
applicable  plan  requirements  of  section 
110  and  title  1,  part  D. 

We  are  proposing  to  find  deficient  a 
specific  but  limited  provision  of  the 
Phoenix  area's  approved  serious  area 
SIP.  The  identified  deficiency — the 
attainment  demonstration  for  the  Salt 
River  site — will  necessitate  revisions  to 
other  provisions  of  the  approved  SIP  but 
does  not  require  that  the  State  revise  its 
entire  plan  for  attaining  the  24-hour 
standard  in  the  metropolitan  Phoenix 
nonattaimnent  area. 

A  PM-10  attainment  demonstration 
consists  of  two  components:  a  control 
strategy  and  a  technical  evaluation, 
using  an  air  quality  model,  of  the  effect 
of  that  control  strategy  on  future  air 
quality.  A  deficient  attainment 
demonstration  means  that  there  are 
problems  in  one  or  both  of  these 
components;  therefore,  to  correct  a 
deficient  attainment  demonstration  a 
state  must  evaluate  and  revise,  as 


necessary,  both  components. 
Additionally,  for  PM-10  plans,  the 
demonstration  of  reasonable  further 
progress  and  the  quantitative  milestones 
required  by  CAA  sections  172(c)(1)  and 
189(c)  are  derived  from  the  control 
strategy  and  the  attainment 
demonstration  and  must  also  be  revised 
when  they  are  revised. 

The  CAA  establishes  specific 
minimum  requirements  for  control 
strategies  in  serious  area  PM-10  plans. 
Section  189(b)(1)(B)  requires  that  such 
plans  provide  for  the  implementation  of 
BACM.  Pursuant  to  CAA  section  188(e), 
we  have  granted  Arizona's  request  to 
extend  the  attainment  date  for  the  24- 
hour  standard  in  the  Phoenix 
nonattainment  area  to  December  31, 
2006.  For  such  extension  areas,  section 
188(e)  requires  that  SIP  include  to  our 
satisfaction  the  most  stringent  measures 
found  in  other  states'  implementation 
plans  or  achieved  in  practice. 

Thus,  in  response  to  a  final  SEP  call 
on  the  Salt  River  attairunent 
demonstration,  Arizona  will  need  to 
submit  the  following: 

(a)  A  demonstration  based  on  air 
quality  modeling  that  the  plan  will 
provide  for  attainment  no  later  than 
December  31.  2006  at  the  Salt  River  site. 
CAA  sections  189(b)(1)(A)  and  188(e). 

(b)  Provisions  for  implementing 
BACM  as  expeditiously  as  practicable 
on  all  sources  or  source  categories  that 
contribute  significantly  to  exceedances 
of  the  24-hour  PM-10  standard  in  the 
Salt  River  area.  CAA  section 
189(b)(1)(B).  5  In  the  SIP  revision, 
Arizona  need  only  provide  for  the 
implementation  of  BACM  on  those 
significant  sources  or  source  categories 
for  which  we  have  not  aheady  approved 
BACM. 

(c)  A  demonstration  that  the  revised 
SIP  includes,  and  provides  for 
expeditious  implementation  of,  the  most 
stringent  measures  found  in  the 
implementation  plan  or  achieved  in 
practice  that  are  feasible  for  the  Phoenix 
nonattainment  area  for  each  significant 
source  or  source  category  for  which  we 
have  not  approved  a  MSM  showing. 

(d)  A  demonstration  that  the  revised 
SIP  provides  for  reasonable  further 
progress  in  the  Salt  River  area.  The  SIP 
revision  must  also  provide  for 
quantitative  milestones  for  the  Salt 
River  area  which  are  to  be  achieved 
every  3  years  and  which  are  consistent 
with  the  RFP  demonstration.  To  be 


5  Under  CA,^  section  189(b)(1)(B),  BACM  is  to  be 
implemented  no  more  than  4  years  after  an  area  is 
reclassified  from  moderate  to  serious  for  PM-10,  or 
June  10.  2000  for  the  Phoenix  area.  Because  this 
deadline  is  now  passed,  the  applicable  deadline 
become  "as  expeditiously  as  practicable"  under 
Delaneyv.  EPA  898  F.2d'687  (1990). 


consistent  with  the  serious  area  plan, 
the  milestone  dates  should  be  December 
31,  2003  and  December  31,  2006. 

The  SIP  revision  must  also  meet  the 
general  requirements  applicable  to  all 
SIPs  including  reasonable  notice  and 
public  hearing  under  section  110(1), 
necessary  assiuances  that  the 
implementing  agencies  have  adequate 
persoimel,  funding  and  authority  under 
section  110(a)(2)(E)(i)  and  40  CFR 
51.280  to  carry  out  the  SIP;  and  the 
description  of  enforcement  methods  for 
the  adopted  controls  as  required  by  40 
CFR  51.111. 

Finally,  any  controls  adopted  to 
demonstrate  attainment  at  the  Salt  River 
site  or  to  meet  the  BACM  or  MSM 
requirements  must  be  applied  to  all 
similar  soiirces  in  the  Phoenix 
nonattaimnent  area.  The  Salt  River 
monitor,  as  with  all  the  microscale 
monitors,  was  sited  for  two  purposes: 
first,  to  measure  air  quality  in  the  local 
area  and  second,  to  be  representative  of 
air  quality  at  other  sites  in  the  Phoenix 
nonattaiimient  area  with  similar 
soiut:es.  See  Microscale  plan.  Appendix 
A,  p.  2-1.  The  requirement  to  adopt 
controls  necessary  to  demonstrate 
attainment  at  the  Salt  River  site 
addresses  the  first  purpose,  to  reduce 
PM-10  levels  in  the  local  area  to  healthy 
levels,  while  the  requirement  to  apply 
those  controls  to  similar  sources  in 
other  areas  of  the  nonattainment  area 
addresses  the  second  purpose,  to  reduce 
PM-10  levels  in  similar,  but 
immonitored,  areas. 

If  Arizona  fails  to  submit  the  required 
SIP  revisions  in  response  to  a  final  SIP 
call,  we  are  required  to  issue  a  finding 
that  the  State  failed  to  make  a  required 
SIP  submittal  under  section  179(a),  a 
finding  which  starts  a  18  month  clock 
for  the  implementation  of  sanctions 
under  the  CAA  and  a  two  year  clock  for 
a  federal  implementation  plan.  See  40 
CFR  52.31. 

V.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866. 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
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Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  This 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  not  an  economically 
significant  regulatory'  action  under 
Executive  Order  12866. 

Executive  Order  13132.  "FederaHsm" 
(64  FR  43255,  August  10,  1999)  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs  on  the  States, 
and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  proposed  SIP  call  is 
required  by  the  Clean  Air  Act  because 
the  current  SIP  is  substantially 
inadequate  to  attain  the  24-hour  PM-10 
standard.  Arizona's  direct  compliance 
costs  will  not  be  substantial  because  the 
SIP  call  requires  Arizona  to  submit  only 
those  revisions  necessary  to  address  the 
SIP  deficiency  and  applicable  Clean  Air 
Act  requirements.  Finally,  EPA  has 
consulted  with  the  State  euid  local 
agencies  prior  to  making  this  proposal. 

This  proposed  rule,  if  finalized,  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it  is  in 
keeping  with  the  relationship  and  the 
distribution  of  power  and 
responsibilities  between  EPA  and  the 
States  as  established  by  the  Clean  Air 
Act.  Thus,  the  requirements  of  section  6 
of  the  Executive  Order  do  not  apply  to 
this  proposed  rule. 

Executive  Order  13175,  "Consultation 
and  Coordination  with  Indian  Tribal 
Governments"  (65  FR  67249,  November 
6,  2000),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 


implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule  because  the 
proposed  rule,  if  finalized,  will  not 
effect  any  tribal  government  or  any 
tribal  lands  and  thus  will  have  no  tribal 
implications. 

The  Regulatory-  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  (RFA)  generally 
requires  an  agency  to  conduct  a 
regulatory  flexibility-  analysis  of  any 
proposed  rule  subject  to  notice  and 
comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule, 
if  finalized,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Courts  have 
interpreted  the  RFA  to  require  a 
regulatory  flexibility-  analysis  only  when 
small  entities  will  be  subject  to  the 
requirements  of  the  rule.  See,  Motor  and 
Equip.  MFRS.  Assn  v.  Nichols,  142  F.3d 
449  (D.C.  Cir.  1985). 

This  proposed  SIP  call,  if  finalized, 
will  not  establish  requirements 
applicable  to  small  entities.  Instead,  it 
will  require  Arizona  to  develop,  adopt, 
and  submit  an  attainment 
demonstration  and  related  requirements 
but  will  leave  entirely  to  Arizona  the 
tasks  of  determining  how  to  obtain  the 
emission  reductions  necessary  to  show 
attainment,  including  which  entities  to 
regulate,  and  of  adopting  the  necessary- 
regulations.  Because  the  rule,  if 
finalized,  will  not  establish 
requirements  applicable  to  small 
entities,  I  certify  that  this  action  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more  in  any  one  year.  Under 
section  205,  EPA  must  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements  for  any  rule 
requiring  a  budgetary-  impact  statement. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 


significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
in  any  one  year  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector  and  has  therefore 
not  prepared  a  budgetary  impact 
statement.  This  proposed  rule,  if 
finalized,  will  not  significantly  or 
uniquely  impact  any  small 
governments. 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTA.\)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

hi  making  a  finding  of  SIP  deficiency. 
EPA's  role  is  to  review  existing 
information  against  previously 
established  standards  (in  this  case,  what 
constitute  a  violation  of  the  24-hour 
PM-IO  standard).  In  this  context,  there 
is  no  opportunity  to  use  VCS.  Thus,  the 
requirements  of  NTTAA  section  12(d) 
(15  U.S.C.  272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated;  .April  10.  2002 
Nora  L.  McGee. 

Acting  Regional  Administrator.  Region  IX 
[FR  Doc  02-9494  Filed  4-17-02;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-784,  MM  Docket  No.  00-136,  RM- 
9898] 

Digital  Television  Broadcast  Service; 
Birmingham,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  The  Commission,  at  the 
request  of  the  Alabama  Educational 
Television  Commission,  licensee  of 
noncommercial  station  VVBIQ-T\'. 
dismisses  its  petition  for  rule  making 
seeking  the  substitution  of  DTV  channel 
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*5  for  DTV  channel  *53  at  Birmingham. 
Alabama.  See  65  FR  51278,  August  23. 
2000. 

With  is  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  00-136, 
adopted  April  8.  2002,  and  released 
April  15,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street.  S.W..  Room  CY-A257. 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.  CY-B402.  Washington. 
DC,  20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com . 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division,  Media  Bureau. 

(FR  Doc.  02-9379  Filed4-17-02;  8:45  ami 

BILUNG  CODE  S712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-770;  MM  Docket  No.  01-36;  RM- 
10047] 

Radio  Broadcasting  Services; 
Jamestown,  Alfred  and  Canaseraga, 
NY;  and  Du  Bois,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  At  the  request  of  Vox 
Allegany,  LLC,  the  Commission 
dismisses  the  petition  for  rule  making 
proposing  the  substitution  of  Channel 
270B1  for  Channel  270A  at  Jamestown, 
and  the  modification  of  Station 
WHUG(FM)'s  license  accordingly.  To 
accommodate  the  upgrade,  petitioner 
also  proposed  (a)  the  substitution  of 
Channel  246A  for  Channel  270A  at 
Alfred  New  York,  and  the  modification 
of  Station  WZKZ{FM)'s  license 
accordingly:  (b)  the  substitution  of 
Channel  2  70 A  for  vacant  Channel  246 A 
at  Canaseraga,  New  York;  and  (c)  the 
modification  of  the  reference 
coordinates  of  Station  WMOU-FM. 
Channel  271B,  Du  Bois.  Pennsylvania. 
See  66  FR  11130,  February  22.'2001.  A 
showing  of  continuing  interest  is 


required  before  a  channel  will  be 
allotted.  It  is  the  Commission's  policy  to 
refrain  from  making  an  allotment  to  a 
community  absent  an  expression  of 
interest.  Therefore,  we  will  grant  the 
joint  request  to  dismiss  the  instant 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-36, 
adopted  March  27,  2002,  and  released 
April  5,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors,  Qualex 
International.  Portals  II,  445  12th  Street, 
SW.  Room  CY-B402,  Washington,  DC 
20054. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-9378  Filed  4-17-02;  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[I.D.  0301020] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  NMFS  has  made  a 
preliminary  determination  that  an 
application  to  issue  EFPs  to  three  gillnet 
vessels,  submitted  by  the  North  Carolina 
Division  of  Marine  Fisheries  (NCDMF), 
contains  all  the  information  required  by 
the  regulations  governing  exempted 
experimental  fishing  under  the 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and 
warrants  further  consideration.  NMFS 
has  also  made  a  preliminary 


determination  that  the  activities 
authorized  imder  these  EFPs  would  be 
consistent  with  the  goals  and  objectives 
of  the  Monkfish  Fishery  Management 
Plan  (FMP).  However,  further  review 
and  consultation  may  be  necessar>' 
before  a  final  determination  is  made  to 
issue  EFPs.  Therefore,  NMFS  announces 
that  it  intends  to  issue  EFPs  that  would 
allow  up  to  three  gillnet  vessels  to 
conduct  fishing  operations  otherwise 
restricted  by  the  regulations  governing 
fisheries  of  the  northeastern  United 
States  (i.e.,  to  land  monkfish  in  excess 
of  amounts  authorized  imder  a 
monkfish  incidental  catch  permit, 
Category  E). 

Regulations  under  the  Magnuson- 
Stevens  Act  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on 
applications  for  proposed  EFPs, 
DATES:  Comments  on  this  notification 
must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES) 
on  or  before  April  30,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Drive. 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelop  "Comments  on  Monkfish 
EFP  Proposal."  Comments  may  also  be 
sent  via  facsimile  to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferreira,  Fishery  Policy  Analyst, 
978-281-9103. 

SUPPLEMENTARY  INFORMATION:  NCDMF 
submitted  an  industry  cooperative 
proposal  on  January  22,  2002,  to 
conduct  an  experimental  blackfin 
monkfish  [Lophius  gastrophysus] 
fishery  in  the  area  extending  from  Avon, 
NC,  to  Chincoteague,  VA,  from  3  to  30 
nautical  miles  seaward  of  the  coast.  The 
study  wouJd  take  place  from  May  1  to 
June  30,  2002.  The  purpose  of  this  study 
is  to  collect  biological  and 
environmental  data  to  identify  the 
blackfin  monkfish  component  of  the 
commercial  monkfish  fishery,  and  to 
identify  the  abundance,  distribution, 
and  migration  patterns  of  monkfish  off 
the  coasts  of  North  Carolina  and 
Virginia.  The  data  to  be  collected  would 
include,  but  would  not  be  limited  to: 
catch  identified  by  species,  including 
target  species  and  bycatch;  water  depth, 
sea-surface  temperature,  catch  location, 
gillnet  mesh  size,  net  length  and  net 
soak  times.  In  addition,  the 
experimenters  would  report  observed 
gear  interactions  with  marine  mammals, 
sea  turtles,  and  marine  birds  to  NMFS. 
The  primary  objective  of  the  study  is  to 
collect  temporal  and  spatial  data  to 
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determine  whether  blackfin  monkfish  is 
a  significant  component  of  the  monkfish 
resource  off  the  coasts  of  North  Carolina 
and  Virginia  and  should  be  protected 
under  the  FMP.  The  information 
obtained  from  this  study  could  also  be 
utilized  to  better  manage  the  monkfish 
resource  at  the  southern  end  of  its  range. 

The  FMP  contains  only  one  species  in 
the  management  unit,  the  American 
monkfish  or  goosefish  [Lophius 
Americanus),  although  the  fisheries 
literature  identifies  two  other  species, 
blackfin  monkfish  and  reticulated 
goosefish  [Lophiodes  reticulatus)  that 
may  be  found  in  the  western  central 
Atlantic.  Over  the  past  several  years, 
NCDMF  and  local  fishermen  have 
collected  several  specimens  that  have 
been  identified  as  blackfin  monkfish. 
The  proportion  of  the  harvest  that  is 
blackfin  monkfish  is  unknown. 
Dockside  identification  of  this  species, 
which  is  difficult,  is  complicated  by  the 
common  practice  of  processing  at  sea 
and  the  landing  of  monkfish  tails  only, 
which  the  FMP  allows.  If  the  study 
indicates  that  blackfin  monkfish 
comprise  a  significant  portion  of  the 
monkfish  fishery  off  North  Carolina  and 
Virginia,  this  species  should  be 
considered  for  inclusion  in  the 
management  unit  of  the  FMP  in  order  to 
prevent  an  unregulated  fishery  for  this 
species  from  developing. 

The  proposed  exempted  experimental 
fishery  would  be  a  continuation  of  an 
exempted  experimental  fishery 
conducted  during  May  and  June  2001. 
Three  vessels,  out  of  a  total  of  five 
authorized  vessels,  fished  during  the 
2001  experimental  fishery — two  from 
North  Carolina  and  one  from  Virginia. 
These  three  vessels  were  authorized  to 
fish  up  to  960  total  hours  (40  days 
multiplied  by  24  hours  per  day)  each, 
and  were  limited  to  a  combined  total 
allowable  catch  (TAC)  of  100,000  lb 
(45,359  kg)  of  whole  monkfish  (blackfin 
monkfish  {Lophius  gastrophysus]  and 
American  monkfish  (Lophius 
americanus]]  diu-ing  the  permit  period. 
While  participating  in  the  experimental 
fishery,  each  vessel  was  required  to  fish 
with  8-inch  (20.3-cm)  diamond  mesh  or 
larger;  could  land  no  more  than  996  lb 
(452  kg)  of  whole  monkfish  per  24-hour 
period;  could  temporarily  possess  for 
purposes  of  data  collection  monkfish 
less  than  the  minimum  size  of  1 7  inches 
(43.2  cm)  total  length  (TL);  and  were 
restricted  to  landing  only  at  the  ports  of 
Hatteras,  North  Carolina;  Wanchese, 
North  Carolina;  or  Chincoteague, 
Virginia  in  order  to  best  monitor 
experimental  activities.  In  addition, 
participants  were  required  to  report  all 
interactions  with  marine  mammals,  sea 
turtles,  or  marine  birds  to  NMFS. 


A  total  of  50,491  lb  (22,902  kg)  of 
whole  monkfish  were  landed  during  the 
2001  experimental  fishery,  averaging 
935  lb  (424  gk)  of  monkfish  per  24-hour 
period.  No  blackfin  monkfish  were 
collected  by  participating  vessels  during 
the  course  of  the  experiment.  However, 
several  were  collected  by  one  of  the 
participating  vessels  prior  to  the  stdrt  of 
the  experimental  fishery  on  May  1 . 
2001.  Vessels  participating  in  the  2001 
experimental  fishery  experienced  no 
gear  interactions  with  marine  mammals. 
However,  one  adult  female  loggerhead 
turtle  was  lethally  taken  off  Virginia  in 
May  2001  by  a  vessel  participating  in 
the  experimental  fishery'. 

Participating  vessels  would  be 
selected  by  NCDMF  based  upon  their 
knowledge  of  the  gillnet  fishery  for 
monkfish,  demonstrated  knowledge  of 
local  waters  and  fishing  methodology, 
availability  of  the  vessel,  possession  of 
monkfish  gillnet  gear,  and  suitability  of 
the  vessel  for  carrying  observers.  In 
addition,  participating  vessels  must 
possess  an  open  access  monkfish 
incidental  catch  permit  (Category  E). 
Vessels  that  hold  limited  access 
monkfish  permits  would  be  authorized 
to  fish  in  the  study  area,  provided  they 
have  not  utilized  all  of  their  monkfish 
DAS  and  that  they  comply  with  other 
applicable  law. 

The  target  species  would  be  blackfin 
monkfish  and  American  monkfish. 
Incidental  species  are  expected  to  be 
skates,  rays,  sharks,  horseshoe  crabs  and 
bluefish.  Participating  vessels  would  be 
authorized  to  land  and  sell  up  to  the 
amount  of  monkfish  allowed  under  the 
monkfish  limited  access  Category'  B 
permit;  currently  1 ,000  lb  (454  kg)  of 
monkfish  tails  per  day-at-sea  (DAS). 
This  landing  limit  is  proposed  to  change 
to  450  lb  (204  kg)  per  DAS  at  the  start 
of  the  2002  fishing  year  on  May  1 ,  2002. 
For  the  2002  experimental  fishery, 
participating  vessels  would  be  restricted 
to  a  combined  TAC  of  100.000  lb 
(45.359  kg)  of  whole  monkfish;  the  level 
of  take  authorized  for  the  2001 
experimental  fishery.  All  monkfish 
landed  would  be  required  to  meet  the 
minimum  size  requirement  of  17  inches 
(43.2  cm)  TL  (§  648.93(a)(1)).  but 
participants  would  be  authorized  to 
temporarily  (for  the  length  of  time 
necessary  to  collect  the  data,  unless 
authorized  to  retain  the  fish  by  State  or 
Federal  permit)  possess  monkfish  less 
than  the  minimum  size  for  purposes  of 
data  collection.  Participating  vessels 
would  also  be  authorized  to  sell  any 
incidentally  caught  species,  as  long  as 
the  vessel  holds  the  appropriate  Federal 
and/or  state  permits  and  the 
corresponding  minimum  size  and 


possession/lcmding  limit  requirements 
are  met. 

The  EFPs  would  allow  three  vessels  to 
fish  40  monkfish  DAS  per  vessel  while 
exempting  vessels  from  the  limited 
access  permit  eligibility  (50  CFR 
648.4(a)(9))  and  accompanying  DAS 
reporting  requirements  (§  648.10(c))  and 
the  monkfish  DAS  and  gear-marking 
requirements  (§648.92).  Monkfish  DAS 
would  be  monitored  bv  NCDMF  and 
counted  as  specified  at  §648.92("b)(8)(v). 
which  defines  actual  at-sea  time  for 
trips  as  less  than  or  equal  to  3  hours  or 
greater  than  15  hours,  or  as  15  hours  for 
trips  greater  than  3  hours  but  less  than 
or  equal  to  15  hours. 

In  order  to  ensure  that  the  data 
collected  is  not  biased  by  fishing 
behavior  in  response  to  fish  movements, 
participating  vessels  would  also  be 
authorized  to  possess  and  land 
monkfish  in  excess  of  the  incidental 
catch  limit  specified  under 
§  648.94(c)(3).  In  order  to  obtain  data  on 
blackfin  monkfish  distribution  and 
abundance,  a  species  that  is  reportedly 
smaller  than  the  American  monkfish. 
the  participating  vessels  would  be 
authorized  to  retain  monkfish 
temporarily  (for  the  length  of  time    • 
necessary'  to  collect  the  data,  unless 
authorized  to  retain  the  fish  and  by 
State  or  Federal  permit)  that  are  less 
than  the  minimum  fish  size  of  17  inches 
(43.2  cm)  TL  (§  648.93(a)(1)).  and  to  fish 
gear  that  is  less  than  the  minimum 
gillnet  mesh  size  requirement  of  10-inch 
(25.4-cm)  diamond  mesh 
(§648.91(c)(l)(iii)). 

Participating  vessels  would  be 
required  to  fish  in  accordance  with  a 
sampling  plan  designed  by  the 
applicant,  maintain  logbooks 
documenting  fishing  activities.  land  all 
monkfish  suspected  of  bemg  blackfin 
monkfish  in  a  whole  condition  to  aid  in 
identification,  and  allow  biological 
information  to  be  collected  from  the 
catches.  In  addition,  participating 
vessels  would  only  be  authorized  to 
land  their  catch  at  the  port  of 
Chincoteague.  Virginia  for  purposes  of 
project  management  and  logistics,  and 
to  facilitate  the  collection  of  biological 
information  of  specimens  by  NCDMF 
biological  staff.  Given  the  need  for  at-sea 
sampling  in  order  to  adequately  identify 
the  blackfin  monkfish  component  of  the 
monkfish  fishery  and  the  need  to  record 
and  monitor  interactions  between 
monkfish  gillnet  gear  and  threatened 
and  endangered  sea  turtles  and  marine 
mammals.  100-percent  obser\er 
coverage  will  be  required  for  this 
experimental  fishery. 

The  applicant  recognizes  that  the 
monkfish  gillnet  fishery  may  be 
responsible  for  sea  turtle  mortality  and 
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has  proposed,  in  their  application,  a 
system  of  area  closures  triggered  by 
dates,  water  temperatures  and/or 
observed  sea  turtle  interactions,  to 
minimize  the  impact  of  the 
experimental  fishery  on  threatened  or 
endangered  sea  turtles.  This  proposal 
served  as  the  basis  for  developing  an 
interim  final  rule  to  protect  sea  turtles. 
This  interim  final  rule  (67  FR  13098: 
March  21,  2002),  which  is  effective  for 
240  days  starting  from  March  15,  2002. 
requires  monkfish  gillnet  vessels  to 
move  their  fishing  operations  steadily 
northward  at  specific  points  in  time, 
based  in  part  on  sea  surface  temperature 
information.  Participating  vessels  would 
be  required  to  comply  with  the 
provisions  of  this  interim  final  rule.  In 
addition,  the  experimental  fisher\' 
would  terminate  immediately  if  Uu-ee 
loggerhead  turtles  are  taken  or  one 
endangered  sea  turtle  is  taken.  NMFS 
will  take  the  necessary  steps  to  ensure 
consistency  with  its  obligations  under 
the  Endangered  Species  Act  before 
issuing  the  EFPs. 

EFPs  would  be  issued  to  three  vessels 
to  exempt  them  from  monkfish  limited 
access  permit  eligibility  requirements; 
DAS  and  reporting  requirements;  gear- 
marking  requirements;  incidental 
monkfish  possession  and  landing  limits; 
the  minimum  fish  size  requirement  (for 
data  collection  only);  and  minimum 
gillnet  mesh  size,  as  required  by  the 
FMP  (50  CFR  part  648,  subpart  F). 

Based  on  the  results  of  this  EFP.  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  12,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Sen-ice. 
(FR  Doc.  02-9327  Filed  4-15-02;  2:41  pm] 
BILUNG  CODE  3510-2a-«l 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[I.D.  040202C1 

Magnuson-Stevens  Act  Provisions, 
Subpart  H;  Generai  Provisions  for 
Domestic  Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  petition  for 
rulemaking  and  request  for  comments. 


SUMMARY:  NOAA  announces  receipt  of  a 
petition  for  rulemaking  under  the 
Administrative  Procedure  Act.  Oceana, 
a  non-governmental  organization 
concerned  with  the  environmental 
health  of  the  oceans,  has  petitioned  the 
U.S.  Department  of  Commerce  to 
promulgate  immediately  a  rule  to 
establish  a  program  to  count,  cap,  and 
control  bycatch  in  U.S.  fisheries.  The 
Oceana  petition  asserts  that  NMFS  is 
not  complying  with  its  statutory 
obligations  to  monitor  and  minimize 
bycatch  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSA),  the  Endangered  Species  Act 
(ESA),  the  Marine  Mammal  Protection 
Act  (MMPA),  and  the  Migratory  Bird 
Treaty  Act  (MBTA).  The  petition  seeks 
a  regulatory  program  that  includes  a 
workplan  for  observer  coverage 
sufficient  to  provide  statistically  reliable 
bycatch  estimates  in  all  fisheries,  the 
incorporation  of  bycatch  estimates  into 
restrictions  on  fishing,  the  placing  of 
limits  on  directed  catch  and  bycatch  in 
each  fishery  with  provision  for  closure 
upon  attainment  of  either  limit,  and 
bycatch  assessment  and  reduction  plans 
as  a  requirement  for  all  commercial  and 
recreational  fisheries. 
DATES:  Comments  will  be  accepted 
through  June  17,  2002. 
ADDRESSES:  Copies  of  the  petition  are 
available,  and  written  comments  on  the 
need  for  such  a  regulation,  its 
objectives,  alternative  approaches,  and 
any  other  comments  may  be  addressed 
to  William  T.  Hogarth,  Ph.D..  Assistant 
Administrator  for  Fisheries,  NMFS, 
1315  East-West  Highway,  Silver  Spring. 
MD  20910:  telephone  301-713-2239. 
Comments  may  also  be  sent  via  fax  to 
301-713-1193,  attn:  Val  Chambers. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Val 
Chambers,  telephone  301-713-2341,  fax 
301-713-1193.  e-mail 
Val.Chambers@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

petition  filed  by  Oceana  states  that 
wasteful  large-scale  bycatch  of  birds, 
mammals,  turtles,  and  fish  is  occurring 
in  the  United  States  and  worldwide. 
The  petition  cites  scientific  estimates  of 
bycatch  poundage  and  indicates  bycatch 
of  a  much  larger  magnitude.  The 
petition  asserts  that  NMFS  is  allowing 
this  wastage  to  continue  by  not  meeting 
its  legal  obligations  for  bycatch  under 
the  MSA,  ESA,  MMPA,  and  the  MBTA. 

The  petition  cites  specific  legal 
responsibilities  of  NMFS  for  bycatch 
under  each  of  these  statutes  and 
concludes  that  NMFS  must  count,  cap. 
and  control  bycatch  under  the  MSA, 
ESA,  and  MMPA  and  that  NMFS  must 


monitor  and  report  bycatch  of  seabirds 
that  occiu-s  in  fishing  operations  and 
take  steps  to  reduce  seabird  bycatch.  For 
the  MSA  and  related  regulations  and 
Federal  Court  interpretations,  the 
petition  cites  national  standard  9  and 
other  requirements  for  minimizing 
bycatch  and  related  mortality,  including 
a  standardized  reporting  methodology 
for  bycatch.  The  petition  concludes  that 
any  FMP  or  regulation  prepared  to 
implement  an  FMP  must  contain 
measures  to  minimize  bycatch  in 
fisheries  to  the  extent  practicable  and 
argues  that  greater  observer  coverage  is 
required.  For  the  ESA,  the  petition  cites 
the  prohibition  on  taking  endangered 
species  and  protection  of  threatened 
species,  including  recovery  plans  to 
guide  regulatory  efforts,  as  well  as 
consultation  requirements  and 
incidental  take  statements.  For  the 
MMPA,  the  petition  cites  requirements 
for  a  regulatory  system  to  avoid  and 
minimize  takes  of  meirine  mammals 
reducing  mortality  or  serious  injury  to 
insignificant  levels,  as  well  as  take 
reduction  plans  and  monitoring  of 
marine  mammal  takes.  For  the  MBTA, 
the  petition  cites  the  prohibition  on 
taking  any  migratory  bird,  including 
seabirds.  except  as  permitted  by 
regulations  issued  by  the  Department  of 
the  Interior,  and  cites  Federal  case  law 
and  Executive  Order  13186  as 
requirements  that  NMFS  ensiire  that 
fishery  management  plans  approved  by 
NMFS  comply  with  the  MBTA.  The 
petition  also  refers  to  the  NMFS-issued 
National  Plan  of  Action  for  reducing 
seabird  bycatch  and  the  need  to  prepare 
a  national  seabird  bycatch  assessment. 

The  exact  and  complete  assertions  of 
nonconformance  with  Federal  law  are 
contained  in  the  text  of  Oceana's 
petition  which  is  available  via  internet 
at  the  following  NMFS  web  address: 
http://www.nmfs/noaa.gov/sfa/sfweb/ 
index.htm.  Also,  anyone  may  obtain  a 
copy  of  the  petition  by  contacting  NMFS 
at  the  above  address. 

The  petition  specifically  requests  that 
NMFS  immediately  undertake  a 
rulemaking  to  meet  its  obligations  under 
the  above  statutory  authorities  and  that 
such  rulemaking  include  the  following 
four  actions: 

"1.  Develop  and  implement  a 
workplan  for  placing  observers  on 
enough  fishing  trips  to  provide 
statistically  reliable  bycatch  estimates  in 
all  fisheries.  This  task  involves  several 
steps  (taking  into  account  the  diversity 
of  vessel  category,  gears  used,  and 
fishing  region):  (a)  determining  how 
many  fishing  trips  must  be  observed, 
where  observers  should  be  stationed, 
and  other  details;  (b)  identifying 
funding  sources  to  support  such 
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observer  coverage,  including  taxpayer 
subsidies,  taxing  landings  or  user  fees; 
and  (c)  hiring,  training,  and  deploying 
the  necessary  observers. 

"2.  Incorporate  reasonable  estimates 
of  bycatch  into  all  total  allowable  catch 
levels  and  other  restrictions  on  fishing. 

"3.  Set  absolute  limits  on  the  amount 
of  directed  catch  and  bycatch  (including 
non-fish  bycatch)  that  can  occur  in  each 
fishery,  and  close  the  fishery  when  the 
applicable  catch  or  bycatch  limit 
{whichever  is  reached  first)  is  met. 

"4.  Within  12  months  of  initiating 
rulemaking,  develop,  approve,  and 
implement  bycatch  assessment  and 
reduction  plans  for  commercial  and 
recreational  fisheries.  Such  plans 
should  include,  at  minimum,  (a)  an 
assessment  of  the  fishery  according  to 
its  bycatch.  including  its  types,  levels. 
and  rates  of  bycatch  on  a  per-gear  basis 
and  the  impact  of  that  bycatch  on 
bycaught  species  and  the  surrounding 
environment:  (b)  a  description  of  the 
level  and  type  of  observer  coverage 
necessary  accurately  to  characterize 
total  mortality  (including  bycatch)  in 
the  fishery:  (c)  bycatch  reduction  targets 
and  the  amount  of  directed  and  bycatch 
mortality  allowed  in  each  fisherj'  to 
meet  the  target:  and  (d)  types  of  bycatch 
reduction  measures  (such  as  closed 
areas,  gear  modifications,  or  effort 
reduction)  that  will  be  employed  in  the 
fishery,  including  incentives  for  those 
who  use  gears  that  produce  less  bycatch. 
Beginning  12  months  after  rulemaking 
commences.  NMFS  should  not  permit 
fishing  in  any  fishery  that  lacks  a 
functioning  bycatch  plan." 

The  Assistant  Administrator  for 
Fisheries  has  determined  that  the 
petition  contains  enough  information  to 
enable  NMFS  to  consider  the  substance 
of  the  petition.  NMFS  will  consider 
public  comments  received  in 
determining  whether  or  not  to  proceed 
with  the  development  of  the  regulations 
requested  by  Oceana.  To  this  end, 
NMFS.  by  separate  letter,  has  requested 
each  of  the  Regional  Fishery 
Management  Councils  to  assist  in 
evaluating  this  petition.  Upon 
determining  whether  or  not  to  initiate 
the  requested  rulemaking,  the  Assistant 
Administrator  for  Fisheries,  NOAA.  will 
publish  a  notice  of  the  agency's  final 
disposition  of  the  Oceana  petition 
request  in  the  Federal  Register. 

Dated:  April  11,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-9462  Filed  4-17-02:  8:45  am) 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[I.D.  031402C] 
RIN0648-AN10 

Stone  Crab  Fishery  of  the  Gulf  of 
Mexico;  Amendment  7 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  for  the  Gulf  of  Mexico:  request 
for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fisher>'  of  the  Gulf  of  Mexico  (FMP)  for 
review,  approval,  and  implementation 
by  NMFS.  Amendment  7  would 
establish  a  Federal  trap  limitation 
program  for  the  commercial  stone  crab 
fishery  in  the  exclusive  economic  zone 
(EEZ)  off  Florida's  west  coast,  including 
the  area  off  Monroe  County,  FL  (i.e..  the 
management  area)  that  would 
complement  the  stone  crab  trap 
limitation  program  implemented  by  the 
Florida  Fish  and  Wildlife  Conser\'ation 
Commission  (FFWCC).  in  addition. 
Amendment  7  would  revise  the  Protocol 
and  Procedure  for  an  Enhanced 
Cooperative  Management  System 
(Protocol)  consistent  with  Florida's 
constitutional  revisions  that  transferred 
authority  for  implementation  of  fisherv'- 
related  rules  from  the  Governor  and 
Cabinet  to  the  FFWCC.  The  intended 
effects  are  to  establish  a  Federal 
program  that  would  complement  and 
enhance  the  effectiveness  of  the 
FFWCC's  trap  limitation  program  and. 
thereby,  help  to  reduce 
overcapitalization  in  the  stone  crab 
fishery. 

DATES:  Written  comments  must  be 
received  on  or  before  June  17.  2002 
ADDRESSES:  Written  comments  must  be 
sent  to  Mark  Godcharles,  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Comments  also  may  be  sent  via 
fax  to  727-570-5583.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet. 

Requests  for  copies  of  Amendment  7, 
which  includes  a  regulatory  impact 
review  and  an  environmental 


assessment  should  be  sent  to  the  Gulf  of 
Mexico  Fisherv  Management  Council, 
3018  U.S.  Highway  301  North.  Suite 
1000,  Tampa.  Florida  33619-2266; 
phone:  813-228-2815;  fax:  813-225- 
7015:  e-mail: 
gulfcouncil@gulfcouncil.org. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles  727-570-5305,  fax 
727-570-5583,  e-mail 
Mark.Godcharles@noaa.gov 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conser\'ation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
Regional  Fisher\'  Management  Council 
to  submit  any  fisher\'  management  plan  . 
or  amendment  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS.  upon  receiving 
an  amendment,  immediately  publish  a 
document  in  the  Federal  Register 
stating  that  the  amendment  is  available 
for  public  review  and  comment. 

Fishery  information  available  since 
the  early  1980's  indicates  that  the  stone 
crab  fishery,  in  terms  of  area  fished,  and 
numbers  of  participants  and  traps,  has 
expanded  to  a  level  where  the  fisher\' 
has  more  participants  and  traps  than 
necessarv'  to  har\'est  optimum  yield. 
This  excessive  growth  has  reduced 
efficiency  in  the  fisher>-  and  failed  to 
increase  annual  har\est  since  the  early 
1990's.  Since  moratoriums  were  first 
implemented  (60  FR  13918.  March  15, 
1995;  63  FR  44595.  August  20.  1998). 
neither  Florida  nor  NMFS  has  issued 
new  permits  for  this  fishery  On  June  26. 
2000,  Florida  adopted  its  trap  certificate 
program  which  is  designed  to  reduce 
the  number  of  traps  in  the  stone  crab 
fishepi'  to  an  optimal  level  over  about  a 
30-year  period.  The  FFWCC  expects  to 
implement  this  program  by  October  1, 
2002. 

Amendment  7  represents  a 
continuation  of  cooperative  State/ 
Federal  efforts  to  constrain 
overcapitalization  in  the  stone  crab 
fishery.  The  state/federal  cooperative 
approach  to  managing  the  Florida  stone 
crab  fishery  was  initiated  with  the 
development  and  implementation  of  the 
FMP  (final  rule:  44  FR  53519. 
September  14.  1979),  The  fourth 
management  objective  in  the  FMP 
specified  that  regulations  be  developed 
with  the  ideal  of  promoting  uniform  and 
consistent  management  of  the  fisher)'  in 
state  and  federal  of  the  Gulf  of  Mexico 
waters  off  west  Florida.  In  Amendment 
7,  the  Council  has  proposed  the 
following  nine  FMP  changes  to  align 
Federal  management  of  the  stone  crab 
fishery  with  the  FFWCC  trap  reduction 
program:  (1)  Recognize,  but  not  require. 
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Florida's  stone  crab  licenses  and  trap 
tags  for  vessels  operating  in  the 
management  area;  (2)  establish  a  Federal 
program  to  issue  non-transferable  (to 
other  persons)  vessel  permits,  trap 
certificates,  and  trap  tags  for  EEZ  use 
only:  (3)  provide  opportunity  to  apply 
for  the  proposed  Federal  vessel  permit 
to  those  who  could  meet  the  qualifying 
criteria  but  could  not  or  chose  not  to 
obtain  the  stone  crab  vessel  license  or 
tags  issued  by  the  FFVVCC:  (4)  allow 
participants  up  to  90  days  following  the 
effective  date  of  the  final  rule 
implementing  Amendment  7  to  apply 
for  Federal  permits  and  tags;  (5) 
determine  the  number  of  Federal  trap 
tags  to  be  issued  to  qualifying  persons 
by  dividing  his/her  highest  seasonal 
landings  of  stone  crab  claws  during  one 
of  three  fishing  seasons  (1995/96,  1996/ 
97,  or  1997/1998)  by  5  lb  (2.27  kg):  (6) 


charge  a  fee  for  the  issuance  of  Federal 
trap  tags  and  vessel  permits  and  their 
annual  renewal;  (7)  establish  a  Federal 
appeals  process  for  those  denied  a 
Federal  permit;  (8)  revise  the  Protocol  to 
reflect  revisions  to  Florida's 
Constitution;  and,  (9)  replace  FMP 
management  objective  3  with:  take 
regulatory  action  to  increase  catch  per 
unit  effort  (CPUE)  and  reduce 
overcapitalization  in  terms  of  gear 
deployed  in  the  fishery. 

In  accordance  with  the  Magnuson- 
Stevens  Act,  NMFS  is  evaluating  the 
proposed  rule  to  implement 
Amendment  7  to  determine  whether  it 
is  consistent  with  Amendment  7,  the 
Magnuson-Stevens  Act,  and  other 
applicable  law.  If  that  determination  is 
affirmative.  NMFS  will  publish  it  in  the 
Federal  Register  for  public  review  emd 
comment. 


NMFS  will  consider  comments 
received  by  June  17,  2002,  whether 
specifically  directed  to  the  amendment 
or  the  proposed  rule,  in  its  decision  to 
approve,  disapprove,  or  partially 
approve  Amendment  7.  Comments 
received  after  that  date  will  not  be 
considered  by  NMFS  in  its  decision.  All 
comments  received  by  NMFS  on 
Amendment  7  or  the  proposed  rule 
during  their  respective  comment 
periods  will  be  addres  sed  in  the  final 
rule. 

Authority:  16  U.S.C,  1801  et  seq. 

Dated;  April  12,  2002, 
John  H.  Dunigan 

Director.  Office  of  Sustainable  Fisheries, 
.Vaf/ono/  Marine  Fisheries  Service. 
[PR  Doc.  02-9520  Filed  4-17-02;  8:45  am] 
BILLING  CODE  3510-22-S 


19157 


Notices 


Federal  Register 

Vol.  67.  No.  75 
Thursday.  April  18.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-602-804,  A-570-872,  A-533-826,  A-580- 
848,  A-421-810,  A-821-815] 

Notice  of  Preliminary  Determinations 
of  Critical  Circumstances:  Certain 
Cold-Rolled  Carbon  Steel  Flat 
Products  From  Australia,  the  People's 
Republic  of  China,  India,  the  Republic 
of  Korea,  the  Netherlands,  and  the 
Russian  Federation 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminar\- 
determinations  of  critical  circumstances 
in  the  less-than-fair-value  investigations 
of  certain  cold-rolled  carbon  steel  flat 
products  from  Australia,  the  People's 
Republic  of  China,  India,  the  Republic 
of  Korea  (with  the  exception  of  one 
companv),  the  Netherlands,  and  the 
Russian  Federation. 

SUH/IMARY:  The  Department  of  Commerce 
("Commerce")  has  preliminarily 
determined  that  critical  circumstances 
exist  for  imports  of  certain  cold-rolled 
carbon  steel  flat  products  ("CRS")  from 
Australia,  the  People's  Republic  of 
China  ("China"),  India,  the  Republic  of 
Korea  ("Korea")  (with  the  exception  of 
one  responding  company),  the 
Netherlands,  and  the  Russian 
Federation  ("Russia"). 

DATES:  April  18.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paige  Rivas  at  202-482-0651 
(Australia);  Carrie  Blozy  at  202-482- 
0165  (China);  Mark  Manning  at  202- 
482-5253  (India);  Mark  Young  at  202- 
482-6397  (Korea);  Geoffrey  Craig  at 
202-482-4161  (the  Netherlands);  or 
Juanita  H.  Chen  at  202^82-0409 
(Russia),  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  1401 


Constitution  Avenue,  N.W., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  C.F.R.  Part 
351  (2001). 

Background 

On  October  26.  2001.  the  Department 
initiated  investigations  to  determine 
whether  imports  of  CRS  from,  inter  alia. 
Australia,  China,  India.  Korea,  the 
Netherlands,  and  Russia  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less-than-fair-value  ("LTFV").  See 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold-EoUed 
Carbon  Steel  Flat  Products  From 
Argentina.  Australia,  Belgium.  Brazil. 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation.  South  Africa.  Spain. 
Sweden.  Taiwan.  Thailand.  Turkey,  and 
Venezuela.  66  FR  54198  (October  26. 
2001)  ("Initiation  Notice").  On 
November  19,  2001.  the  International 
Trade  Commission  ("Commission") 
published  its  determination  that  there  i.s 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injurs'  by  reason  of  imports  of  CRS  from 
all  of  these  countries.  See  Certain  Cold- 
Rolled  Carbon  Steel  Products  From 
Argentina.  Australia,  Belgium.  Brazil. 
China,  France.  Germany.  India.  Japan. 
Korea,  the  Netherlands.  New  Zealand. 
Russia.  South  Africa.  Spain.  Sweden. 
Taiwan.  Thailand.  Turkey,  and 
Venezuela,  66  FR  57985  (November  19. 
2001).  On  November  29.  2001.  the 
petitioners'  alleged  that  there  is  a 


■  Of  the  petitioners  in  the  concurrent 
antidumping  duty  investigations  (Bethlehem  Steel 
Corpiinitinn.  LTV  Steel  Company.  Inc..  National 
Steel  Corporation.  Nuror  Corporation.  Steel 
Dynamics.  Inc..  I'nited  Stales  Steel  LLC.  WCI  Steel, 
Inc..  and  Weirton  Steel  Corporation),  the  petitioners 
alleging  critical  circumstances  are  Nucor 
Corporation.  Steel  Dynamics.  Inc.,  WCI  Steel.  Inc.. 
and  Weirton  Steel  Company  (hereinafter 
collectively  "Petitioners"). 


reasonable  basis  to  believe  or  suspect 
critical  circumstances  exist  with  respect 
to  the  antidumping  investigation  of  CRS 
from  Russia.  On  December  7.  2001, 
Petitioners  alleged  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
critical  circumstances  exist  with  respect 
to  the  antidumping  investigations  of 
CRS  from  Argentina.  Australia.  China, 
India,  the  Netherlands.  Russia.  South 
Africa.  Korea,  and  Taiwan.  Petitioners 
also  requested  that  the  Department 
make  an  expedited  finding  with  regard 
to  critical  circumstances. 

In  accordance  with  19  C.F.R. 
351 .206{c)(2)(i).  because  Petitioners 
submitted  their  critical  circumstances 
allegations  20  days  or  more  before  the 
scheduled  date  of  the  prelimmary 
determinations,  the  Department  must 
issue  the  preliminar%'  critical 
circumstances  finding  not  later  than  the 
date  of  the  preliminary  determinations. 
Accordingly,  at  this  time  we  are  issuing 
the  preliminary  critical  circumstances 
finding  in  the  investigations  of  CRS 
from  Australia.  China.  India,  Korea,  the 
Netherlands,  and  Russia.-'  A  full 
discussion  of  our  analyses  may  be  found 
below  and  in  the  two  concurrent 
country-specific  memoranda  ("Critical 
Circumstances  Memoranda"),  dated 
April  10.  2002.  Parties  can  find  public 
versions  of  these  memoranda  on  file  at 
the  U.S.  Department  of  Commerce,  in 
the  Central  Records  Unit,  in  room  B- 
099. 

CRITICAL  CIRCUMSTANCES 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
critical  circumstances  exist  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  there  is  a  history  of  dumping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injurv  bv  reason  of  such  sales,  and,  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regulations  provides 


•'We  intend  to  issue  our  preliminary  critical 
circumstances  findings  with  respect  to  Argentina. 
South  Africa  and  Taiwan  concurrently  with  our 
preliminar\'  dumping  determinations 
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that,  in  determining  whether  imports  of 
the  subject  merchandise  have  been 
"massive."  the  Department  normally 
will  examine:  (i)  the  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that. 
"In  general,  unless  the  imports  during 
the  'relatively  short  period'  .  .  .  have 
increased  by  at  least  15  percent  over  the 
imports  during  an  immediately 
preceding  period  of  comparable 
duration,  the  Secretary  will  not  consider 
the  imports  massive."  Section  351.206(1) 
of  the  Department's  regulations  defines 
"relatively  short  period"  as  generally 
the  period  beginning  on  the  date  the 
proceeding  begins  (i.e..  the  date  the 
petition  is  filed)  and  ending  at  least 
three  months  later.  The  regulations  also 
provide,  however,  that  if  the 
Department  finds  importers,  exporters, 
or  producers  had  reason  to  believe,  at 
some  time  prior  to  the  beginning  of  the 
proceeding,  that  a  proceeding  was 
likely,  the  Department  may  consider  a 
period  of  not  less  than  three  months 
from  that  earlier  time. 

In  determining  whether  the  relevant 
statutory  criteria  have  been  satisfied,  we 
considered:  (i)  the  evidence  presented 
by  Petitioners  in  their  November  9. 
2001,  December  7.  2001  and  January  14. 
2002  letters;  (ii)  exporter-specific 
shipment  data  requested  by  the 
Department;  (iii)  import  data  available 
through  the  Commission's  DataWeb 
website;  and  (iv)  the  Commission's 
preliminary  injury  determinations. 

History  of  Dumping 

To  determine  whether  there  is  a 
history  of  injurious  dumping  of  the 
merchandise  under  investigation,  in 
accordance  with  section  733(e)(l)(A)(i) 
of  the  Act.  the  Department  normally 
considers  evidence  of  an  existing 
antidumping  duty  order  on  the  subject 
merchandise  in  the  United  States  or 
elsewhere  to  be  sufficient.  See 
Preliminary  Determination  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova.  65  FR  70696  (November  27. 
2000).  Imports  of  CRS  from  Korea  and 
the  Netherlands  were  subject  to 
antidumping  duties  from  1993  through 
December  2000.  See  Revocation  of 
Antidumping  and  Countervailing  Duty 
Orders  on  Certain  Carbon  Steel  Products 
From  Canada,  Germany,  Korea,  the 
Netherlands,  and  Sweden.  65  FR  78467 
(December  15.  2000).  Accordingly,  we 
find  a  history  of  dumping  of  CRS  from 
Korea  and  the  Netherlands.  Imports  of 
CRS  from  Russia  are  currently  subject  to 
a  Canadian  antidumping  duty  order,  the 


final  determination  of  which  was  dated 
|uly  28.  1999.  See  Canadian 
International  Trade  Tribunal  Cold- 
Rolled  Decision[Aug\isi  27.  1999). 
Accordingly,  we  find  a  history  of 
dumping  of  CRS  from  Russia.  However, 
we  are  not  aware  of  any  antidumping 
order  in  any  country  on  CRS  from 
Australia,  China  or  India.  For  this 
reason,  we  do  not  find  a  history  of 
dumping  and  material  injury  of  the 
subject  merchandise  from  Australia, 
China  or  India  pursuant  to  section 
733(e)(l)(A)(i)oftheAct. 

Importer  Knowledge  of  Injurious 
Dumping 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  the  exporter  was  selling  CRS  at 
LTFV.  the  Department  normally 
considers  margins  of  25  percent  or  more 
for  export  price  ("EP")  sales  and  15 
percent  or  more  for  constructed  export 
price  ("CEP")  sales  sufficient  to  impute 
importer  knowledge  of  dumping.  See, 
e.g..  Carbon  and  Alloy  Steel  Wire  Rod 
From  Germany.  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine: 
Notice  of  Preliminary  Determination  of 
Critical  Circumstances,  67  FR  6224 
(February  11.  2002).  The  Department 
generally  bases  its  decision  with  respect 
to  knowledge  on  the  margins  calculated 
in  the  preliminary  determination. 
However,  because  section  733(e)(1)  of 
the  Act  permits  the  Department  to  make 
a  preliminary  critical  circumstances 
determination  prior  to  the  issuance  of 
the  preliminary  dumping  determination, 
we  may  rely  on  other  information  to 
determine  whether  importers  had 
knowledge  exporters  were  selling  CRS 
at  LTFV. 

In  the  instant  cases  we  find  the 
antidumping  petitions  contain  sufficient 
information  to  conduct  our  analysis  of 
this  criterion.  The  petition  estimated 
dumping  margins  for  China  of  70.68  to 
74.16  percent.  See  Initiation  Notice.  66 
FR  54198.  The  petition  estimated 
dumping  margins  for  India  of  153.65 
percent  which,  based  on  additional 
information  provided  after  the  petitions 
were  filed,  the  Department  recalculated 
as  128.38  percent.  Because  the  highest 
estimated  dumping  margin  calculated  in 
the  petition  for  each  of  these  cotintries 
is  greater  than  25  percent,  there  is  a 
reasonable  basis  to  impute  knowledge  of 
dumping  with  respect  to  imports  from 
these  countries.  Therefore,  we  have 
imputed  importer  knowledge  of 
dumping  of  the  subject  merchandise 
exported  from  China  and  India. 

The  petition  estimated  dumping 
margins  for  Australia  of  24.06  percent. 
After  initiation  of  the  antidumping  duty 


investigation  against  Australia,  the 
mandatory  respondent  selected  by  the 
Department  reported  that  100  percent  of 
its  U.S.  sales  during  the  POI  are  CEP 
sales.  Given  that  the  respondent's 
reported  CEP  sales  include  the  sales  that 
constitute  the  average  unit  value 
("AUV")  used  by  Petitioners  in  the 
estimated  dumping  margin,  and  the 
AUV  is  based  on  the  customs  import 
value  (which  contains  no  CEP  expenses 
that  must  be  deducted  in  order  to  be 
used  in  an  estimated  margin 
calculation),  it  is  appropriate  to  apply 
the  estimated  dumping  margin  against 
the  15  percent  threshold  for  CEP  sales. 
See  Critical  Circumstances 
Memorandum  for  Australia,  at  5-6. 
Accordingly,  because  the  estimated 
dumping  margin  calculated  in  the 
petition  for  Australia  is  greater  than  15 
percent,  there  is  a  reasonable  basis  to 
impute  knowledge  of  dumping  with 
respect  to  imports  from  Australia. 
Therefore,  we  have  imputed  importer 
knowledge  of  dumping  of  the  subject 
merchandise  exported  from  Australia. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect  an 
importer  knew  or  should  have  known 
there  was  likely  to  be  material  injury  by 
reason  of  dumped  imports,  the. 
Department  normally  will  look  to  the 
preliminary  injury  determination  of  the 
Commission.  If  the  Commission  finds  a 
reasonable  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
that  a  reasonable  basis  exists  to  impute 
importer  knowledge  there  was  likely  to 
be  material  injury  by  reason  of  dumped 
imports.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
the  People's  Republic  of  China,  62  FR 
61964  (November  20.  1997).  In  the 
present  case  the  Commission  has  found 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  due  to  dumping  of  imports  of 
CRS  from  each  of  the  named  countries. 
See  Determinations  and  Views  of  the 
Commission:  Certain  Cold-Rolled  Steel 
Products  From  Argentina,  Australia, 
Belgium,  Brazil,  China,  France, 
Germany,  India,  Japan,  Korea,  the 
Netherlands,  New  Zealand,  Russia, 
South  Africa,  Spain,  Sweden,  Taiwan, 
Thailand,  Turkey,  and  Venezuela, 
Investigations  Nos.  701-TA-422-425 
and  731-TA-964-983  (Preliminary). 
USITC  Pubhcation  No.  3471,  November 
2001  ("Commission  Determination"), 
Section  771(11)  of  the  Act  provides  that 
in  the  event  the  Commission  is  "evenly 
divided  as  to  whether  the  determination 
should  be  affirmative  or  negative,  the 
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{Commission}  shall  be  deemed  to  have 
made  an  affirmative  determination.'"  By 
analogy,  the  Department  finds  that, 
where  the  Commission  is  evenly 
divided  between  a  finding  of  material 
injur\'  and  a  finding  of  threat  of  material 
injiuy.  it  is  reasonable  to  treat  the 
finding  as  an  affirmative  finding  of 
material  injury.  As  a  result,  the 
Department  has  determined  there  is  a 
reasonable  basis  to  believe  or  suspect 
importers  of  CRS  from  Australia,  China, 
India,  Korea,  the  Netherlands,  and 
Russia  knew  or  should  have  known 
there  was  likely  to  be  material  injury  by 
reason  of  these  dumped  imports. 

Massive  Imports 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  section 
733(e)(1)(B)  of  the  Act,  the  Department 
normally  compares  the  import  volumes 
of  the  subject  merchandise  for  at  least 
three  months  immediately  preceding  the 
filing  of  the  petition  (;.e..  the  "base 
period")  to  a  comparable  period  of  at 
least  three  months  following  the  filing 
of  the  petition  (i.e..  the  "comparison 
period").  However,  as  stated  in  section 
351.206(1)  of  the  Department's 
regulations,  "if  the  Secretarv'  finds 
importers,  or  exporters  or  producers, 
had  reason  to  believe,  at  some  time  prior 
to  the  beginning  of  the  proceeding,  that 
a  proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time."  Imports  normally  will  be 
considered  massive  when  imports 
during  the  comparison  period  have 
increased  by  1 5  percent  or  more 
compared  to  imports  during  the  base 
period. 

For  the  reasons  set  forth  in  the  Critical 
Circumstances  Memoranda,  we  find 
sufficient  bases  exist  for  finding 
importers,  or  exporters  or  producers, 
knew  or  should  have  known 
antidumping  cases  were  pending  on 
CRS  from  Australia,  China,  India,  Korea, 
the  Netherlands,  and  Russia  by  May 
2001  at  the  latest.  Accordingly,  we 
determined  December  2000  through 
May  2001  should  serve  as  the  "base 
period,"  while  June  2001  through 
November  2001  should  serve  as  the 
"comparison  period,"  in  determining 
whether  or  not  imports  have  been 
massive  over  a  relatively  short  period. 

According  to  19  C.F.R.  351.206(1),  the 
comparison  period  normally  should  be 
at  least  three  months;  however,  if  we 
determine  that  importers,  exporters  or 
producers  had  reason  to  believe  that  a 
proceeding  was  likely,  then  the 
Department  may  consider  a  longer 
period.  In  this  case,  we  have  chosen  a 
period  of  six  months  as  the  period  for 


comparison  in  preliminarily 
determining  whether  imports  of  the 
subject  merchandise  have  been  massive 
for  several  reasons.  First,  at  this  time  we 
have  shipment  data  covering  the  six- 
month  period  for  all  exporters  being 
examined  for  this  purpose.  We  do  not 
believe  it  is  appropriate  to  use  different 
periods  for  different  exporters.  Second, 
we  believe  that  choosing  a  six-month 
period  in  general  properly  reflects  the 
"relatively  short  period"  commanded  by 
the  statute  for  determining  whether 
imports  have  been  massive.  See  Section 
733(e)(1)(B)  of  the  Act.  Finally,  we  are 
concerned  that  selecting  a  longer  period 
for  comparison  might,  in  some  cases, 
hamper  our  ability  to  fulfill  our 
obligation  under  the  statute  to 
determine  whether  a  genuine  surge  in 
imports  has  occurred  shortly  after 
exporters  knew  or  should  have  known 
about  the  likelihood  of  an  antidumping 
petition.  However,  we  welcome 
comments  about  the  use  of  a  six-month 
period  both  in  this  case  and  in  general. 

Pursuant  to  19  C.F.R.  351.206(h).  we 
found  imports  of  CRS  increased  by  more 
than  15  percent  for  CRS  from  Australia. 
China,  India.  Korea,  the  Netherlands, 
and  Russia  in  the  comparison  period: 
accordingly,  we  find  that  imports  have 
been  massive  for  each  of  the  named 
countries.  With  respect  to  Korea,  we 
noted  that  the  import  statistics  from 
Korea  indicated  that  imports  from  Korea 
increased  97.12  percent.  The  imports  for 
one  of  the  respondents.  Pohang  Iron  & 
Steel  Co..  Ltd.  ("POSCO").  increased  by 
well  over  15  percent  as  well.  However, 
imports  for  the  other  respondent, 
Dongbu  Steel  Co..  Ltd.  ( "Dongbu"). 
.  increased  by  less  than  15  percent. 
Accordingly,  we  find  imports  were 
massive  for  POSCO  and  all  other 
producers/exporters,  except  for  Dongbu. 

In  summarw  we  find  there  is  a  history- 
of  dumping  and  material  injur.-  by 
reason  of  dumped  imports  of  CRS  from 
Korea,  the  Netherlands,  and  Russia.  We 
also  find  there  is  a  reasonable  basis  to 
believe  or  suspect  importers  knew  or 
should  have  known  exporters  were 
selling  CRS  from  Australia.  China  and 
India  at  LTFV  and  had  knowledge  of  the 
likelihood  of  material  injur\'  with 
respect  to  such  imports  of  CRS.  We 
further  find  there  have  been  massive 
imports  of  CRS  over  a  relatively  short 
period  from  Australia,  China.  India. 
Korea  (with  the  exception  of  Dongbu). 
the  Netherlands,  and  Russia. 

CONCLUSION 

Given  the  analysis  summarized  above, 
and  described  in  more  detail  in  the 
Critical  Circumstances  Memoranda,  we 
preliminarily  determine  critical 
circumstances  exist  for  imports  of  CRS 


from  Australia,  China,  India.  Korea 
(with  the  exception  of  Dongbu),  the 
Netherlands,  and  Russia. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act,  if  the  Department  issues 
affirmative  preliminar\-  determinations 
of  sales  at  LTF\'  in  the  investigations 
with  respect  to  imports  of  CRS.  the 
Department,  at  that  time,  will  direct  the 
U.S.  Customs  Sen'ice  ("Customs")  to 
suspend  liquidation  of  all  entries  of 
Australia.  China.  India.  Korea  (with  the 
exception  of  Dongbu).  the  Netherlands, 
and  Russia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  prior 
to  the  date  of  publication  in  the  Federal 
Register  of  our  preliminarv- 
determinations  in  these  investigations 
Customs  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary'  dumping  margins  reflected 
in  the  preliminar\'  determinations 
published  in  the  Federal  Register  The 
suspension  of  liquidation  to  be  issued 
after  our  preliminarv'  determinations 
will  remain  in  effect  until  further  notice. 

Final  Critical  Circumstances 
Determinations 

We  will  make  final  determinations 
concerning  critical  circumstances  for  all 
countries  named  in  Petitioners' 
allegations  when  we  make  our  final 
dumping  determinations  in  these 
investigations,  which  will  be  75  days 
(unless  extended)  after  issuance  of  the 
preliminary'  dumping  determinations. 

Commission  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notif\'  the  Commission 
of  our  determinations. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
section  777(i)  of  the  Act. 

Dated:  April  10.  2002 
Far>'ar  Shirzad, 

Assistant  Serretan-for  Import  Administration. 
|FR  Dor.  02-9509  Filed  4-17-02.  845  ami 
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EFFECTIVE  DATE:  April  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hoadley  at  (202)  482-0666  or  Brett 
L.  Royce  at  (202)  482-4106,  AD/CVD 
Enforcement.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  CFR  part  351 
(2001). 

Background 

On  August  28,  1986.  the  Department 
of  Commerce  (the  Department) 
published  the  antidumping  duty  order 
on  petroleum  wax  candles  from  the  PRC 
(51  FR  30686).  On  August  1.  2001.  the 
Department  published  an  opportunity  to 
request  an  administrative  review  of  the 
order  (66  FR  39729).  On  August  31. 
2001,  the  Department  received  a  request 
from  Dongguan  Fay  Candle  Co.,  Ltd.  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  petroleum 
wax  candles  from  the  PRC.  On  October 
1,  2001,  the  Department  published  a 
notice  of  initiation  of  this  administrative 
review  covering  the  period  of  August  1. 
"2000  through  July  31.  2001  (66  FR 
49924). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  duty  order  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  the  date  of  publication  of  the 
order.  The  Act  further  provides, 
however,  that  the  Department  may 
extend  that  245-day  period  to  365  days 
if  it  determines  it  is  not  practicable  to 
complete  the  review  within  the 
foregoing  time  period. 

Due  to  the  complexities  involved  with 
this  particular  case,  including  the 
extensive  number  of  products,  the 
possible  inclusion  in  reported  sales  of 
both  in-scope  and  out-of-scope  candles, 
and  the  fact  that  the  respondent  has  not 
been  reviewed  before,  we  find  that  it  is 
not  practicable  to  issue  preliminary 
results  of  review  by  the  current  deadline 
of  May  3.  2002.  Therefore,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  is  extending  the 


time  limit  for  the  preliminary  results  by 
120  days. 

This  extension  results  in  the  due  date 
for  the  preliminary  results  falling  on 
August  31,  2002,  which  is  a  Saturday. 
Therefore,  the  preliminary  results  will 
be  due  on  the  next  business  day,  which 
is  September  3,  2002,  since  September 
2,  2002  is  an  official  holiday.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

Dated:  April  12.  2002 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration.  Group  III. 

|FR  Doc.  02-9508  Filed  4-17-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-504] 

Petroleum  Wax  Candles  from  the 
People's  Republic  of  China:  Notice  of 
Extension  of  Time  Limit  for  Final 
Results  of  the  Antidumping  New 
Shipper  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  April  18,  2002. 
SUMMARY:  The  Department  of  Conmierce 
(the  Department)  is  extending  the  time 
limit  for  the  final  determination  of  the 
new  shipper  review  on  petroleum  wax 
candles  from  the  People's  Republic  of 
China.  This  review  covers  the  period 
August  1,  2000  through  January  31, 
2001.  The  extension  is  made  pursuant  to 
section  751(a)(2)(B)(iv)  of  the  Tariff  Act 
of  1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Barrientos,  Office  of  AD/CVD 
Enforcement  VII,  Import  • 

Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-2243. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  And  Regulations: 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended. 

Extension  Of  Time  Limit  Of  Final 
Results: 

Under  section  751(a)(2){B)(iv)  of  the 
Act.  the  Department  may  extend  the 
deadline  for  completion  of  a  new 
shipper  review  if  it  determines  that  it  is 


not  practicable  to  complete  the  review 
within  the  statutory  time  limit  of  90 
days  after  issuance  of  the  preliminary 
determination.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  the  review 
within  the  statutory  time  limit  due  to 
certain  complex  issues  relating  to 
Shanghai  New  Star  Import/Export  Co.. 
Ltd.  and  Peak  Candle's  sales  valuation, 
surrogate  values  and  factors  of 
production. 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Act  (90  days 
after  the  date  the  preliminary 
determination  is  issued),  in  accordance 
with  Section  751(a)(2)(B)(iv)  of  the  Act, 
the  Department  is  extending  the  time 
limit  for  the  final  determination  an 
additional  45  days,  to  no  later  than  May 
30,  2002. 

This  notice  is  issued  and  published  in 
accordance  with  section  751(a)(2){B)(iv) 
of  the  Act  and  section  351.214(i)(2)  of 
the  Department's  Regulations. 

Dated:  April  12.  2002 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
(FR  Doc.  02-9510  Filed  4-17-02;  8:45  am) 
BILUNG  CODE  3510-0^3 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  020328074-2074-01] 

RIN  0693-ZA48 

Announcement  of  Availability  of  Funds 
for  a  Competition  and  Announcement 
of  a  Public  Meeting— Advanced 
Technology  Program  (ATP) 

AGENCY:  National  Listitute  of  Standards 
and  Technology,  Technology 
Administration,  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Technology 
Administration's  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  it  will  hold  a  single 
fiscal  year  2002  Advanced  Technology 
Program  (ATP)  competition  and 
annoimces  a  public  meeting  (Proposers' 
Conference)  for  all  interested  parties. 
This  single  competition  will  continue 
ATP's  practice  of  being  open  to  all 
technology  areas.  All  fiscal  year  2002 
proposals  received  may  be  distributed  to 
technology-specific  source  evaluation 
boards  in  areas  such  as  advanced 
materials,  biotechnology,  electronics, 
information  technology,  etc.  This  notice 
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provides  general  information  regarding 
ATP  competitions. 
DATES:  ATP  will  begin  accepting 
proposals  on  April  22,  2002.  The  ATP 
has  established  the  following  three  due 
dates  for  submission  of  proposals: 
Monday.  June  10,  2002;  Wednesday, 
July  31,  2002;  and  Monday,  September 
30,  2002.  All  hand-delivered  or 
electronically  submitted  proposals  must 
be  received  by  3  p.m.  Eastern  Time  on 
the  specified  dates;  all  other  proposals 
must  be  postmarked  by  the  due  dates 
specified  above  and  received  no  later 
than  3  p.m.  Eastern  Time  Monday,  June 
24.  2002,  Wednesday,  August  14^  2002, 
or  Tuesday.  October  15,  2002, 
respectively.  Proposals  submitted 
through  guaranteed  overnight  carriers 
are  deemed  to  be  postmarked  on  the 
date  thev  are  delivCTed  to  the  carrier.  To 
be  considered  for  funding  in  fiscal  year 
2002,  potential  proposers  must  submit 
their  proposals  by  the  first  due  date  of 
June  10.  2002.  Proposals  submitted  after 
June  10,  2002,  may  not  be  considered 
for  funding  in  fiscal  year  2002.  but 
rather  for  funding  in  fiscal  year  2003. 
subject  to  the  availability  of  funding. 
ADDRESSES:  Information  on  the  ATP 
may  be  obtained  from  the  following 
address:  National  Institute  of  Standards 
and  Technology.  Advanced  Technology 
Program.  100  Bureau  Drive.  Stop  4701. 
Administration  Building  101.  Room 
A413.  Caithersburg.  MD  20899-4701. 

Additionally,  information  on  the  ATP 
is  available  on  the  Internet  at  bttp:// 
www. atp.nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  ATP  information, 
application  materials,  and/or  to  have 
your  name  added  to  the  ATP  mailing 
list  for  future  mailings  may  also  be 
made  bv: 

(a)  Calling  the  ATP  toll-free  -'hotline" 
number  at  1-800-ATP-FUND  or  1-800- 
287-3863.  You  will  have  the  option  of 
hearing  recorded  messages  regarding  the 
status  of  the  ATP  or  speaking  to  one  of 
our  customer  representatives  who  will 
take  your  name  and  address.  If  you 
reach  ATP  voice  mail,  please  speak 
distinctly  and  slowly  and  spell  the 
words  that  might  cause  confusion. 
Leave  your  phone  number  as  well  as 
your  name  and  address; 

(b)  Sending  a  facsimile  (fax)  to  301- 
926-9524  or  301-590-3053:  or 

(c)  Sending  an  electronic  form 
available  at  http// www. atp.nist.gov/atp/ 
atpform.htm. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ATP  statute  originated  in  the 
Onmibus  Trade  and  Competitiveness 
Act  of  1988  (Pub.  L.  100-418.  15  U.S.C. 


278n)  and  was  amended  by  the 
American  Technologv  Preeminence  Act 
of  1991  (Pub.  L.  102-245).  This  law  has 
been  codified  at  15  U.S.C.  278n.  The 
ATP  implementing  regulations  are 
published  at  15  CFR  part  295.  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
and  program  title  for  the  ATP  are 
11.612,  Advanced  Technologv  Program 
(ATP). 

The  ATP  is  a  competitive  cost-sharing 
program  designed  for  the  Federal 
government  to  work  in  partnership  with 
industry  to  accelerate  the  development 
and  broad  dissemination  of  challenging, 
high-risk  technologies  that  offer  the 
potential  for  significant  commercial 
payoffs  and  widespread  benefits  for  the 
nation,  This  unique  government- 
industry  partnership  accelerates  the 
development  of  emerging  or  enabling 
technologies  leading  to  revolutionan.' 
new  products,  industrial  processes  and 
services  that  can  compete  in  rapidly 
changing  world  markets.  The  ATP 
challenges  industr\^  to  take  on  higher 
risk  projects  with  commensurately 
higher  potential  payoff  to  the  nation. 
The  ATP  provides  multi-year  funding  to 
single  companies  and  to  industry-led 
joint  ventures. 

The  funding  instrument  used  in  ATP 
awards  is  a  "cooperative  agreement." 
Through  the  use  of  the  cooperative 
agreement,  the  ATP  is  designed  to  foster 
a  government-industry  partnership  to 
accomplish  a  public  purpose  of  support 
or  stimulation.  NIST  plays  a  substantial 
role  bv  providing  technical  assistance 
and  monitoring  the  technical  work, 
business  progress,  and  expenditure  of 
Federal  funds. 

Funding  Availability 

Congressional  Fiscal  Year  2002 
appropriations  included  funds  not  to 
exceed  S60.7  million  for  new  awards. 
Because  ATP  is  now  funding 
applications  on  a  rolling  basis,  some 
portion  of  this  may  be  used  for  new 
awards  submitted  pursuant  to  the 
procedures  established  for  the  FY  2001 
competition  and  similarly  a  portion  may 
be  used  for  applications  submitted 
under  FY  2003  competition. 

Eligibility  Requirements,  Selection 
Criteria,  and  Proposal  Review  Process 

The  eligibility  requirements,  selection 
criteria,  and  the  proposal  review  process 
are  discussed  in  detail  in  the  ATP 
implementing  regulations  published  at 
15  CFR  part  295,  as  amended,  and  the 
ATP  Proposal  Preparation  Kit  dated 
April  2002. 

ATP  will  group  all  proposals  received 
by  each  of  the  specified  due  dates  and 
review  them  as  a  group  called  a  'batch." 


Since  ATP  has  established  three  due 
dates  for  proposal  submission  in  fiscal 
vear  2002.  there  will  be  three  batches. 
All  hand-delivered  or  electronically 
submitted  proposals  must  be  received 
bv  3  p.m.  Eastern  Standard  Time  on  the 
specified  dates  below: 

(a)  Batch  I— Monday.  June  10.  2002. 

(b)  Butch  2— Wednesday,  juiv  31, 
2002. 

(c)  Batch  3 — Monday.  September  30, 
2002 

All  other  proposals  must  be 
postmarked  by  3  p.m.  Eastern  Standard 
Time  on  the  specified  due  dates  and 
received  by  3:00  p.m.  Eastern  Standard 
Time  on  the  specified  dates  below: 

(a)  Batch  1 — postmarked  by  Monday, 
June  10,  2002.  and  received  by  Monday, 
June  24.  2002. 

(b)  Batch  2 — postmarked  by 
Wednesday,  lulv  31.  2002.  and  received 
by  Wednesday.  August  14.  2002 

(c)  Batch  3^postmarked  by  Monday, 
September  30.  2002.  and  received  by 
Tuesday.  October  15.  2002. 

Each  batch  will  be  reviewed  under  a 
multiple  stage  and  sequential  review 
process  to  reduce  the  amount  of 
information  required  at  one  time.  Each 
stage  in  the  process  is  called  a  "gate." 
There  are  four  gates  as  follows: 

(a)  Gate  1 — The  proposer  submits 
detailed  information  to  address  the 
scientific  and  technological  merit 
selection  criterion.  Additionally,  the 
proposer  submits  preliminary 
information  to  address  the  selection 
criterion  on  the  potential  for  broad- 
based  economic  benefits.  If  the 
information  submitted  is  determined  to 
have  high  merit.  ATP  notifies  the 
proposer  and  requests  that  the  required 
additional  information  be  submitted  for 
consideration  in  Gate  2.  If  a  proposal 
passes  Gate  1.  the  proposer  will  have 
two  weeks  (14  calendar  days)  from 
written  notification  to  submit  the 
required  information  in  Gate  2. 

(b)  Gate  2 — The  proposer  submits 
more  detailed  information  to  address 
the  potential  for  broad-based  economic 
benefits  selection  criterion  and  detailed 
budget  data.  If  the  information 
submitted  is  determined  to  have  high 
merit.  ATP  notifies  the  proposer  of  its 
selection  as  a  semi-finalist  and  the 
proposal  proceeds  to  Gate  3 

(c)  Gate  3 — The  proposer  is  requested 
to  submit  required  forms  and  additional 
documentation,  as  necessar\-.  and  may 
be  invited  to  NIST  for  an  oral  review.  If 
ATP  determines,  based  on  all  the 
information  received,  that  the  proposal 
has  sufficiently  high  merit  to  be  funded, 
the  proposal  is  considered  a  finalist  and 
proceeds  to  Gate  4. 

(d)  Gate  -i— Final  award  processing 
and  issuance,  if  selected. 
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Additionally,  the  following 
requirements  shall  apply: 

(a)  Semi-finalist  proposals  will  be 
ranked  in  the  following  three  categories: 
"Superior,"  "Fundable/Deferred."  or 
"Unfundable."  Fundable/Deferred 
proposals  may  be  deferred  for 
consideration  in  subsequent  batches 
within  the  same  competition. 

(b)  Proposers  may  not  submit 
replacement  and/or  revised  pages  and/ 
or  documents  for  any  portion  of  a 
proposal  once  that  portion  has  been 
submitted  unless  specifically  requested 
by  NIST. 

(c)  Once  a  proposer  has  received 
notification  that  their  proposal  will  not 
be  funded,  the  proposer  may  revise  that 
proposal  for  consideration  one 
additional  time  and  resubmit  it  no  later 
than  the  end  of  this  fiscal  year  2002 
competition  date  of  September  30,  2002. 

Funding  Amounts,  Award  Period  and 
Cost  Sharing  (Matching)  Requirements 

(a)  A  single  company  can  receive  up 
to  $2  million  in  total  for  R&D  activities 
for  up  to  3  years.  ATP  funds  may  only 
be  used  to  pay  for  direct  costs  for  single 
company  recipients.  Single  company 
recipients  are  responsible  for  funding  all 
of  their  overhead/indirect  costs.  Small 
and  medium  size  companies  applying  as 
single  company  proposers  are  not 
required  to  provide  cost-sharing  of 
direct  costs;  however,  they  may  pay  a 
portion  of  the  direct  costs,  if  they  wish, 
in  addition  to  all  indirect  costs.  Large 
compjinies  applying  as  single  company 
proposers,  however,  must  cost-share  at 
least  60  percent  of  the  yearly  total 
project  costs  (direct  plus  all  of  the 
indirect  costs).  A  large  company  is 
defined  as  any  business,  including  any 
parent  company  plus  related 
subsidiaries,  having  annual  revenues  in 
excess  of  $3,197  billion.  (Note  that  this 
number  will  likely  be  updated  annually 
and  will  be  noted  in  future  annual 
annoimcements  of  availability  of  funds 
and  ATP  Proposal  Preparation  Kits.) 

(b)  Joint  ventiires  (as  defined  in  15 
CFR  295. 2(i))  can  receive  funds  for  R&D 
activities  for  up  to  5  years  with  no 
funding  limitation  other  than  the 
announced  availability  of  funds.  Joint 
ventures  must  cost-share  (matching 
funds)  more  than  50  percent  of  the 
yearly  total  project  costs  (direct  plus 
indirect  costs).  The  term  matching  funds 
(cost-sharing)  is  defined  in  15  CFR 
295.2(1). 

(c)  Funds  derived  from  Federal 
sources  may  not  be  used  to  meet  the 
cost-share  requirement.  Additionally, 
subcontractors  may  not  contribute 
towards  the  cost-share  requirement. 


Application  Forms  and  Proposal 
Preparation  Kit 

The  April  2002  version  of  the  ATP 
Proposal  Preparation  Kit  must  be  used 
to  prepare  and  submit  all  proposals 
during  fiscal  year  2002.  The  Kit  is 
available  upon  request  from  the  ATP  at 
the  address  and  phone  numbers  noted 
in  this  notice.  The  Kit  is  also  available 
on  the  Internet  on  the  ATP  Web  site 
bttp://i\'wvv:atp.nist.gov.  Note  that  the 
ATP  is  mailing  the  Kit  to  all  those 
individuals  whose  names  are  currently 
on  the  ATP  mailing  list.  Those 
individuals  need  not  contact  the  ATP  to 
request  a  copy.  The  Kit  contains 
proposal  cover  sheets,  other  required 
forms,  and  all  the  necessary  guidelines 
for  developing  an  ATP  proposal.  All 
proposals  must  be  prepared  in 
accordance  with  the  guidelines  in  the 
Kit. 

Submission  of  Electronic  Proposals 

ATP  is  now  accepting  proposals 
submitted  electronically  via  ATP's 
Electronic  Submission  System.  To  be 
accepted,  the  proposal  must  have  a 
valid  ACES  digital  signature,  and  the 
attachment  (proposal  narrative)  must  be 
readable  in  one  of  the  formats  described 
on  the  Electronic  Submission  System 
website  {webguy.nist.gov).  Details  about 
how  to  submit  electronically,  including 
how  to  get  an  ACES  Digital  Certificate, 
operating  system,  hardware  and 
software  requirements,  downloads,  and 
instructions  are  available  at 
webguy.nist.gov.  Font,  line  spacing, 
margin,  page  limit,  page  numbering,  and 
page  size  requirements  still  apply. 

The  due  dates  for  submission  of 
electronic  proposals  are  the  same  as 
those  specified  under  the  DATES 
section  of  this  notice.  Please  note  that 
an  electronically  submitted  proposal 
will  not  be  considered  to  be  received 
unless  it  has  a  valid  ACES  digital 
signature  and  the  attachment  (proposal 
narrative)  is  readable  in  one  of  the 
formats  described  on  the  Electronic 
Submission  System  Web  site 
( webguy.nist.gov) . 

Submission  of  Revised  Proposals 

A  proposer  may  submit  a  proposal 
that  is  a  revised  version  of  a  proposal 
submitted  to  a  previous  ATP 
competition.  NIST  will  examine  such 
proposals  to  determine  whether 
substantial  revisions  have  been  made. 
Where  the  revisions  are  determined  not 
to  be  substantial,  NIST  reserves  the  right 
to  score  and  rank,  or  where  appropriate, 
to  reject,  such  proposals  based  on 
reviews  of  the  previously  submitted 
proposal. 


Other  Requirements 

(a)  If  a  proposal  is  selected  as  a  semi- 
finalist,  ATP  reserves  the  right  to  seek 
clarification  and  necessary  information 
through  a  list  of  questions  to  the 
proposer. 

(b)  There  are  certain  types  of  projects 
that  ATP  will  not  fund  because  they  are 
inconsistent  with  the  ATP  mission. 
These  include: 

(1)  Straightforward  improvements  of 
existing  products  or  product 
development; 

(2)  Projects  that  are  predominately 
basic  research; 

(3)  Pre-commercial  scale 
demonstration  projects  where  the 
emphasis  is  on  demonstration  that  some 
technology  works  on  a  large  scale  or  is 
economically  sound  rather  than  on  R&D; 

(4)  Projects  involving  military 
weapons  R&D  or  R&D  that  is  of  interest 
only  to  some  mission  agency  rather  than 
to  the  commercial  marketplace; 

(5)  Projects  that  ATP  believes  would 
likely  be  completed  with  or  without 
ATP  funds  in  the  same  time  frame  or 
nearly  the  same  time  frame; 

(6)  Predominantly  straightforward, 
routine  data  gathering  (  e.g.,  creation  of 
voluntary  consensus  standards,  data 
gathering/handbook  preparation,  testing 
of  materials,  or  unbounded  research 
aimed  at  basic  discovery  science),  or 
application  of  standard  engineering 
practices; 

(7)  Projects  that  are  simply  a  follow- 
on  or  continuation  of  tasks  previously 
funded  in  ATP  projects  from  essentially 
the  same  proposing  team. 

(c)  Certain  costs  that  may  be  allowed 
in  Federal  financial  assistance  programs 
are  not  eligible  for  funding  under  ATP 
awards.  The  ATP  Proposal  Preparation 
Kit  lists  these  costs. 

(d)  For  joint  ventures,  no  costs  shall 
be  incurred  under  an  ATP  project  by  the 
joint  venture  members  until  such  time 
as  a  joint  venture  agreement  has  been 
executed  by  all  of  the  joint  ventiire 
members  and  approved  by  NIST.  NIST 
will  withhold  approval  until  it 
determines  that  a  sufficient  number  of 
members  have  signed  the  joint  venture 
agreement.  Costs  will  only  be  allowed 
after  the  execution  of  the  joint  venture 
agreement  and  approval  by  NIST. 

(e)  Any  proposal  that  includes 
research  involving  human  subjects, 
human  tissue  and/or  cells,  data  or 
recordings  involving  human  subjects 
must  meet  the  requirements  of  the 
Common  Rule  for  the  Protection  of 
Human  Subjects,  codified  for  the 
Department  of  Commerce  at  15  CFR  part 
27.  In  addition,  any  proposal  that 
includes  research  on  these  topics  must 
be  in  compliance  with  any  statutory 
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requirements  imposed  upon  NIH  and 
other  Federal  agencies  regarding  these 
topics,  all  regulatory  policies  and 
guidance  adopted  by  NIH.  FDA.  and 
other  Federal  agencies  on  these  topics, 
and  all  Presidential  statements  of  policy 
on  these  topics,  which  are  provided  in 
the  handbook  entitled  "Advanced 
Technology  Program  Guidelines  and 
Documentation  Requirements  for 
Research  Involving  Human  and  Animal 
Subjects."  This  handbook  may  be 
obtained  through  any  of  the  options 
described  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

The  NIST  Advanced  Technology 
Program  (ATP)  adheres  to  all 
Presidential  policies,  statutes, 
guidelines  and  regulations  regarding  the 
use  of  human  embrv'onic  stem  cells.  At 
this  time,  ATP  will  not  consider 
proposals  that  involve  the  use, 
derivation,  or  characterization  of  human 
embryonic  stem  cells. 

On" December  3,  2000.  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS)  introduced  the 
Federalwide  Assurance  of  Protection  for 
Human  Subjects  (FWA).  The  F\VA 
covers  all  of  an  institution's  Federally- 
supported  human  subjects  research,  and 
eliminates  the  need  for  other  types  of 
Assurance  documents.  For  information 
about  FWAs,  please  see  the  OHRP  Web 
site  at  http://ohrp.osophs.dhhs.gov/ 
irhasuT.htm. 

In  accordance  with  the  DHHS  change. 
NIST  will  accept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  Institutional  Review 
Boards  (IRBs)  possessing  a  current,  valid 
FWA  from' DHHS.  NIST  will  also 
continue  to  accept  the  submission  of 
human  subjects  protocols  that  have  been 
approved  by  IRBs  possessing  a  current, 
valid  Multiple  Project  Assurance  (MPA) 
from  DHHS.  NIST  will  not  accept  the 
submission  of  human  subjects  protocols 
that  have  been  approved  by  IRBs 
possessing  a  Single  Project  Assurance 
(SPA),  nor  will  NIST  issue  an  SPA  for 
IRB  review  of  a  human  subjects 
protocol. 

(f)  Any  proposal  that  includes 
research  involving  vertebrate  animals 
must  be  in  compliance  with  the 
National  Research  Council's  "Guide  for 
the  Care  and  Use  of  Laboraton,' 
Animals"  which  can  be  obtained  from 
National  Academy  Press,  2101 
Constitution  Avenue,  NW.,  Washington, 
DC  20055.  In  addition,  such  proposals 
must  meet  the  requirements  of  the 
Animal  Welfare  Act  (7  U.S. C.  2131  ef 
seq.),  9  CFR  parts  1,2,  and  3,  and  if 
appropriate,  21  CFR  part  58. 

In  addition,  all  requirements  as  set 
forth  in  the  handbook  entitled 


"Advanced  Technology  Program 
Guidelines  and  Documentation 
Requirements  for  Research  Involving 
Human  and  Animal  Subjects."  shall 
applv.  This  handbook  may  be  obtained 
through  anv  of  the  options  described  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 

(g)  The  intellectual  property 
provisions  found  at  15  U.S.C. 
278n(d)(ll)  and  15  CFR  295.8  shall 
apply  to  all  ATP  awards. 

(h)  Proposers,  including  each  joint 
venture  participant,  shall  provide 
sufficient  funds  in  the  project  multi-year 
budget  for  project  audits  as  specified 
below.  Except  for  vendors  that  provide 
goods  and  services,  subcontractors  that 
receive  more  than  $300,000  each, 
including  universities,  are  also  subject 
to  the  audit  requirement.  It  is  the 
responsibility  of  the  recipient  to  ensure 
that  audits  are  performed  in  a  timely 
fashion.  Most  routine  audits  can  be 
performed  by  the  recipient's  external 
CPA.  However,  the  Department  of 
Commerce  Office  of  Inspector  General 
(DoC/OIG)  and  General  Accounting 
Office  (GAO)  reserve  the  right  to  carry 
out  audits  as  deemed  necessar\'  and 
appropriate.  ATP  recipients  must  be 
willing  to  submit  to  audits  [e.g.,  audits 
of  cost-accounting  systems,  direct-cost 
expenditures,  indirect  cost  rates,  or 
other  periodic  reviews)  by  the 
Inspectors  General  or  GAO.  Periodic 
project  audits  shall  be  performed  as 
follows: 

(1)  For  awards  less  than  24  months, 
an  audit  is  required  at  the  end  of  the 
project. 

(2)  For  2-,  3-,  or  4-year  awards,  an 
audit  is  required  after  the  first  year  and 
at  the  end  of  the  project. 

(3)  For  5-year  awards,  an  audit  is 
required  after  the  first  year,  third  year, 
and  at  the  end  of  the  project. 

Proposers  should  budget  for  audits  as 
follows: 

(1)  Proposers  should  allocate  funds  in 
their  proposal  budgets  under  the 
"Other"  direct  cost  category  for  the 
project  audit.  For  joint  ventures,  this 
must  be  included  in  each  participant's 
budget,  as  each  participant  is 
responsible  for  the  performance  of  their 
own  project  audit. 

(2)  If  an  organization's  indirect  cost 
pool  includes  audit  costs,  this  is 
acceptable.  In  these  cases,  an 
explanation  must  be  provided  in  the 
budget  narrative  and  no  audit  costs 
reflected  under  "Other"  costs. 

(3)  If  a  cognizant  Federal  agency 
auditor  is  resident  within  the  company, 
the  cognizant  Federal  agency  auditor 
may  perform  the  audit.  In  this  case,  an 
explanation  must  be  provided  in  the 
budget  narrative  and  no  audit  costs 


reflected  under  "Other"  costs  or 
"Indirect  Costs." 

Audits  of  all  recipients  shall  be 
conducted  in  accordance  with 
Government  Auditing  Standards  (GAS), 
issued  by  the  Comptroller  General  of  the 
United  States  (the  Yellow  Book),  If  an 
ATP  recipient  is  required  to  have  an 
audit  performed  in  accordance  with 
0MB  Circular  A-133.  Audits  of  States, 
Local  Government,  and  Non-Profit 
Organizations,  the  annual  Circular  A- 
133  audit  is  deemed  to  meet  the  ATP 
audit  requirement. 

If  an  ATP  recipient  does  not  have  an 
annual  Circular  A-133  audit  performed, 
the  recipient  should  follow  the 
following  project  audit  requirements: 

(1)  Audits  for  single  company 
recipients  shall  be  conducted  using  the 
NIST  Program-Specific  Audit 
Guidelines  for  Advanced  Technology 
Program  (ATP)  Cooperative  Agreements 
with  Single  Companies. 

(2)  Audits  for  joint  venture  recipients 
shall  be  conducted  using  the  NIST 
Program-Specific  Audit  Guidelines  for 
Advanced  Technology  Program  (ATP) 
Cooperative  Agreements  with  loint 
Ventures 

(i)  All  ATP  recipients  must  agree  to 
adhere  to  the  U.S.  Export 
Administration  laws  and  regulations 
and  shall  not  export  or  re-export, 
directly  or  indirectly,  any  technical  data 
created  with  Government  funding  under 
an  award  to  any  country'  for  which  the 
United  States  Government  or  any 
agencv  thereof,  at  the  time  of  such 
export  or  re-export  requires  an  export 
license  or  other  Governmental  approval 
without  first  obtaining  such  licenses  or 
approval  and  the  written  clearance  of 
the  NIST  Grants  Officer.  The  Bureau  of 
Export  Administration  (BXA)  shall 
conduct  an  annual  review  for  any 
relevant  information  about  a  proposer 
and/or  Recipient  NIST  resenes  the 
right  to  not  issue  any  award  or  suspend 
or  terminate  an  existing  award  in  the 
event  that  significant  adverse 
information  about  a  proposer  or 
Recipient  is  disclosed  bv  BXA  to  the 
NIST  Grants  Officer. 

(j)  Intergovernmental  Review   The 
ATP  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from 
state  or  local  government  and  does  not 
affect  directly  any  slate  or  local 
government.  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs  "  is  not  applicable  to  this 
program. 

(k)  Paperwork  Reduction  Act  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
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use  of  Standards  Forms  424B  and  SF- 
LLL  has  been  approved  by  OMB  under 
the  respective  control  numbers  0348- 
0040  and  0348-0046.  The  use  of  Form 
NIST-1262  (pp.  1-4)  and  Form  NIST- 
1263  (pp. 1-5)  has  been  approved  by 
OMB  under  the  control  number  0693- 
0009.  The  use  of  Commerce  Department 
Form  CD-346  has  been  approved  by 
OMB  under  the  control  number  0605- 
0001.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

(1)  Executive  Order  Statement.  This 
funding  notice  was  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866. 

(m)  ATP  is  not  accepting  pre- 
proposals  diu-ing  fiscal  year  2002. 

(n)  The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921).  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget  in  light  of  a  court  opinion  which 
found  that  the  Executive  Order  was  not 
legally  authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh.  172  F.  Supp.  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

(o)  The  Program  will  retain  one  copy 
of  each  unsuccessful  application  for 
recordkeeping  purposes.  The  remaining 
copies  will  be  destroyed. 

fp)  NIST  requires  each  recipient, 
whether  receiving  Federal  funds  or  only 
providing  matching  funds,  to  have  a 
functioning  financial  management 
system  that  meets  the  provisions  of  15 
CFR  14.21,  to  ensure  proper 
accountability  of  funds.  In  cases  where 
a  recipient  has  had  no  prior  Federal 
support  or  NIST  has  reason  to  question 
whether  the  recipient's  financial 
management  standards  meet  Federal 
requirements,  the  recipient  will  be 
required  to  submit  an  accounting  system 
certification  issued  by  an  Independent 
Certified  Public  Accountant  to  the  NIST 
Grants  Officer  within  90  days  from  the 
date  of  award. 

(q)  Classification.  Because  notice  and 
comment  are  not  required  under  5 


U.S.C.  553(a)(2),  or  any  other  law,  for 
notices  relating  to  public  property, 
loans,  grants,  benefits,  or  contracts,  a 
Regulatory  Flexibility  Analysis,  5  U.S.C. 
601  et  seq..  is  not  required  and  has  not 
been  prepared  for  this  notice. 

Public  Meeting 

A  public  meeting  (Proposers' 
Conference)  for  potential  proposers  and 
other  interested  parties  will  be  held: 

•  9:30  a.m.-12:30  p.m.  Eastern 
Standard  Time,  Thursday,  May  2,  2002. 
Gaithersburg  Hilton.  620  Perry  Parkway, 
Gaithersburg,  Maryland  20877. 
Telephone:  (301)  977-8900.  Facsimile: 
(301) 977-3450. 

The  meeting  will  provide  general 
information  regarding  the  ATP,  tips  on 
preparing  good  proposals,  and  an 
opportunity  for  audience  questions. 
Attendance  at  this  public  meeting  is  not 
required.  No  registration  fee  will  be 
charged.  To  register  for  the  public 
meeting  or  for  further  information, 
contact  ATP  at  1-800-ATP-FUND  (1- 
800-287-3863),  or  register  via  the  NIST 
Web  site:  www.atp.nist.gov/atp/ 
reg_form.htm. 

Dated:  April  17.  2002. 
Arden  L.  Bement. 
Director. 

|FR  Doc:,  02-9374  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  3510-1 3-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.041002C] 

Strategic  Pian  for  Fisheries  Research 
(2001) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  NMFS  annoimces  the 
availability  of  the  Strategic  Plan  for 
Fisheries  Research  (2001).  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA)  requires  the  Secretary  of 
Commerce  to  develop,  triennially,  a 
strategic  plan  for  fisheries  research  for 
the  subsequent  5  years. 
ADDRESSES:  Requests  for  copies  of  the 
NMFS  Strategic  Plan  for  Fisheries 
Research  (2001)  should  be  directed  to 
Mark  Chandler,  Research,  Analysis,  and 
Coordination  Division,  Office  of  Science 
and  Technology.  NMFS,  NOAA,  1315 
East- West  Highway.  Silver  Spring,  MD 
20910.  Phone:  (301)  713-2363.  Fax: 


(301)  713-1875.  This  document  may  be 
viewed  in  its  entirety  at  http:// 
www.st.nmfs.gov/st2/index.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Chandler  at  301-713-2363  ext. 
152. 

SUPPLEMENTARY  INFORMATION:  Section 
404  of  the  MSFCMA  requires  the 
Secretary  of  Commerce  to  publish  in  the 
Federal  Register  a  strategic  plan  for 
fisheries  research  for  the  5  years 
immediately  following  the  its 
publication.  The  MSFCMA  requires  that 
the  plan  address  four  major  areas  of 
research:  (1)  Research  to  support  fishery 
conservation  and  management;  (2) 
conservation  engineering  research;  (3) 
research  on  the  fisheries;  and  (4) 
information  management  research.  The 
MSFCMA  specifies  that  the  plan  shall 
contain  a  limited  number  of  priority 
objectives  for  each  of  these  research 
areas;  indicate  goals  and  timetables; 
provide  a  role  for  commercial  fishermen 
in  such  research;  provide  for  collection 
and  dissemination  of  complete  and 
accurate  information  concerning  fishing 
activities;  and  be  developed  in 
cooperation  with  the  Councils  and 
affected  states. 

In  1997,  the  NOAA  Fisheries  Strategic 
Plan  (FSP)  was  published.  The  FSP  was 
developed  in  a  comprehensive  manner, 
with  significant  public  involvement, 
including  16  public  meetings.  The 
following  year.  NMFS  released  the 
Strategic  Plan  for  Fisheries  Research 
(1998).  Both  the  original  (1998)  and  the 
updated  (2001)  Strategic  Plans  for 
Fisheries  Research  are  based  upon  and 
entirely  consistent  with  the  FSP.  Many 
of  the  objectives  found  under  the  "Major 
Fishery  Research  Objectives  and  Goals" 
section  of  the  subject  document  can  be 
matched  with  those  in  the  FSP. 

The  scope  of  the  NMFS  Strategic  Plan 
for  Fisheries  Research  (2001)  is  solely 
fisheries  research  to  support  the 
MSFCMA.  It  does  not  include  the 
regulatory  and  enforcement  components 
of  the  NMFS'  mission.  The  NMFS 
currently  conducts  a  comprehensive 
program  of  fisheries  research  and 
involves  industry  and  others  interested 
in  fisheries  in  planning  and 
implementing  its  objectives. 

Dated:  April  11.  2002. 
William  Fox,  Jr., 

Director.  Office  of  Science  and  Technology, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-9526  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  3510-22-8 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041202D] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad 
Hoc  Groundfish  Fishery  Management 
Plan  Envirorunental  Impact  Statement 
(EIS)  Oversight  Committee  will  hold  a 
working  meeting,  which  is  open  to  the 
public,  on  the  draft  Groundfish 
Programmatic  Supplemental 
Environmental  Impact  Statement 
(PSEIS). 

DATES:  The  EIS  Oversight  Committee 
working  meeting  will  begin  Wednesday. 
May  8,  2002  at  1  p.m.  and  may  go  into 
the  evening  until  business  for  the  day  is 
completed.  The  meeting  will  reconvene 
from  8  a.m.  to  5  p.m.  on  Thursday,  May 
9,  2002. 

ADDRESSES:  The  meetings  will  be  held 
in  the  West  Conference  Room  at  the 
Pacific  Fishery  Management  Council 
office,  7700  NE  Ambassador  Place,  Suite 
200,  Portland,  OR  97220-1384. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeVore,  Groundfish  Fishery 
Management  Coordinator:  telephone: 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  EIS  Oversight  Committee 
meeting  is  to  develop  the  range  of 
alternatives  that  will  be  evaluated  in  the 
PSEIS.  The  committee  will  review  draft 
sections  of  the  PSEIS,  provide 
comments  to  the  drafters,  and  prepare 
recommendations  to  the  Council 
regarding  the  programmatic  alternatives 
for  consideration  at  the  upcoming  June 
Council  meeting. 

Although  nonemergency  issues  not 
contained  in  the  EIS  Oversight 
Committee  agenda  may  come  before  the 
EIS  Oversight  Committee  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  committee  action  during  this 
meeting.  EIS  Oversight  Committee 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice,  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  Committee's 


intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary'  aids  should  be  directed  to  Ms 
Carolyn'Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  13.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  02-9521  Filed  4-17-02;  8:45  am) 

BiLUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040902F] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Western  Pacific  Fisher>' 
Management  Council's  (Council) 
Crustaceans  Plan  Team  (CPT)  members 
will  hold  a  meeting. 

DATES:  The  CPT  meeting  will  be  held  on 
May  2,  2002,  from  1  p.m.  to  5  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Western  Pacific  Fisher\' 
Management  Council  office,  1164 
Bishop  St..  Suite  1400.  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kittv  M.  Simonds.  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The  CPT 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Review  of  the  112th  Council 
Meeting; 

2.  State  of  crustacean  fisheries  in 
region: 

3.  Lobster  modeling  workshop  report: 

4.  Long  term  research  planning: 

5.  Cooperative  research  program: 

6.  Reserve  operations  plan  and 
sanctuary  designation  process: 

7.  Economic  value  of  Crustacean  Area 
1  permits:  and 

8.  Other  business  as  required. 
Although  non-emergency  issues  not 

contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 


be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fisher\'  Conser\'ation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities  Requests  for 
sign  language  interpretation  or  other 
auxiliar\"  aids  should  be  directed  to 
Kittv  M"  Simonds.  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  meeting  date 

Dated  .^pril  13.  2002. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Sen'ice. 
[FR  Doc.  02-9522  Filed  4-17-02,  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041002A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Sen'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  NMFS  has  issued  modification 

«3  to  Permit  1178  and  modification  #1 

to  Permit  1295. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  .^ct  (ESA):  NMFS 
has  issued  modification  <»3  to  Permit 
1178  to  Mr.  Harold  Foster,  of  NMFS- 
NEFSC  and  modification  #1  to  permit 
1295  to  Dr.  Richard  Merrick,  of  NMFS- 
NEFSC-PSB. 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith:  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits:  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
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section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Species  Covered  in  This  Notice 

The  following  species: 
Sea  turtles 

Threatened  cind  endangered  Green 
turtle  [Chelonia  mydas] 

Endangered  Hawksbill  turtle 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  turtle 
[Lepidochelys  kempii) 

Endangered  Leatherback  turtle 
[Dermochelys  cohacea) 

Threatened  Loggerhead  turtle  (Caretta 
caretta) 

Permit  ^1178 

Notice  was  published  on  October  26. 
2001  (63  FR  49335),  that  Mr.  Harold 
Foster,  of  NMFS-NEFSC  applied  for  a 
modification  to  1178.  Modification  #3 
authorizes  the  import  and  export  of  sea 
turtle  pieces  and  parts  for  the  purpose 
of  research.  The  applicant  has  a  5-year 
scientific  research  permit  to  take  listed 
sea  turtles  incidentally  taken  in  foreign 
and  domestic  commercial  fisheries 
operating  in  state  waters  and  the 
Exclusive  Economic  Zone  in  the 
Northwest  Atlantic  Ocean.  The  work 
will  be  conducted  by  scientific 
observers  aboard  commercial  fishing 
vessels.  The  following  species  and 
annual  take  numbers  have  been 
requested:  300  loggerhead  (Caretta 
caretta).  85  leatherback  (Dermochelys 
coriacea),  10  Kemp's  ridley 
[Lepidochelys  kempi).  10  hawksbill 
(Eretmochelys  imbricata).  and  10  green 
(Chelonia  mydas)  turtles.  The  applicant 
has  requested  authorization  to  measure, 
photograph,  flipper  tag,  scan  for  PIT 
tags,  resuscitate  (if  necessary)  and 
release  turtles  taken  incidentally  in 
foreign  and  domestic  commercial 
fisheries.  Further,  the  applicant  has 
requested  authority  to  bring  to  shore, 
when  feasible,  dead  sea  turtles  for 
necropsy.  Necropsy  will  only  be 
performed  by  personnel  currently 
permitted  to  conduct  such  research. 
This  research  supports  the  National 
Marine  Fisheries  Service's  mission  of 
assessing  the  impacts  of  commercial 
fisheries  on  marine  resources  of  interest 
to  the  United  States.  Modification  #3  to 
Permit  1178  was  issued  on  March  25. 
2002,  authorizing  take  of  listed  species. 
Permit  1178  expires  December  31,  2003. 


Permit  n  1295 

Notice  was  published  on  October  26, 
2001  (66  FR  54233),  that  Dr.  Richard 
Merrick,  of  NMFS-NEFSC-PSB  applied 
for  a  modification  to  1295.  Modification 
#1  authorizes  the  import  and  export  of 
sea  turtle  pieces  and  parts  for  the 
purpose  of  research.  The  goal  of  the  5- 
year  plan  for  sea  turtles  in  the  Northeast 
is  to  work  cooperatively  with  other 
regions  to  support  and  direct  research 
on  sea  turtles  in  order  to  identify  and 
assess  the  status  of  sea  turtle  stocks, 
reduce  the  estimated  mortality 
associated  with  fishing  activities  and 
other  anthropogenic  and  natural  sources 
and  to  recover  ESA  listed  species. 
Modification  #1  to  Permit  1295  was 
issued  on  March  28.  2002.  authorizing 
take  of  listed  species.  Permit  1295 
expires  May  31,  2006. 

Dated:  April  12,  2002. 
Ann  Terbush 

Chief,  Permits.  Consen'ation,  and  Education 
Division.  Office  of  Protected  Fiesources. 
National  Marine  Fisheries  Senice. 

[FR  Doc.  02-9523  Filed  4-17-02;  8:43  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.041002B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

research  permit  (1375), 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
research  permit  from  Dr.  Thomas  J. 
Kwak.  of  U.  S.  Geological  Survey  - 
North  Carolina  Cooperative  Fish  and 
Wildlife  Research  Unit  (USGS). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  May  20, 
2002. 

ADDRESSES:  Written  comments  on  the 
new  application  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 


application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits.  Conservation  and  Education 
Division.  F/PRl.  1315  East  West 
Highway.  Silver  Spring.  MD  20910 
(phone:301-71 3-2289.' fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker.  Silver  Spring.  MD 
(phone:  301-713-2319.  fax:  301-713- 
0376,  e-mail:  Lillian.Becker@noaa.gov), 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226), 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Fish 

Endangered  Shortnose  Sturgeon 
(Acipenser  brevirostrum) 

Application  1375 

The  applicant  proposes  to  place  600 
caged  shortnose  sturgeon  into  the 
Roankoke/Albemarle  river  system  at  10 
test  sites  that  represent  variations  in 
water  quality  to  investigate  growth, 
survival  and  bioaccumulation  of 
contaminants  by  the  fish.  They  will  be 
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in  place  for  28  days  One  hundred 
additional  fish  will  be  used  as  the 
baseline  for  the  growth  and 
bioaccumulation.  The  shortnose 
sturgeon  will  be  juveniles  from  the  U.  S. 
Fish  &  Wildlife  Service  Bears  Bluff 
Hatcherv',  Charleston,  SC.  The  fish  will 
be  double  caged  to  prevent  their 
escaping  into  the  wild. 

This  experiment  is  to  determine  if 
whether  water  quality  is  a  factor  in  the 
demise  of  the  shortnose  sturgeon  in  the 
Roankpke/Albemarle  river  system. 

Dated;  .\pril  12.2002. 
Ann  Terbush, 

Chief.  Permits.  Consenalion.  and  Education 
Division,  office  of  Protected  Resources. 
National  Marine  Fisheries  Senice. 
[FR  Doc.  02-9524  Filed  4-17-02;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

[I.D.040102B] 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  Photography  Permit 

No.  1019-1657-00. 

summary:  Daniel  J.  Cox,  Natural 
Exposures.  16595  Brackett  Creek  Road, 
Bozeman,  Montana  59715,  has  been 
issued  a  permit  to  take  by  Level  B 
harassment  one  species  of  non- 
threatened,  non-endangered  marine 
mammals,  the  northern  elephant  seal 
[Mirounga  angustirostris],  for  purposes 
of  educational/commercial 
photography. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highwav.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289):  and 

Regional  Administrator.  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Long  Beach,  California 
90802-4213,  (562/980-4000). 
SUPPLEMENTARY  INFORMATION:  On 
December  27.  2001,  notice  was 
published  in  the  Federal  Register  (66 
FR  66888)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
permit  to  take  one  species  of  marine 
mammals  by  Level  B  harassment  during 
the  course  of  commercial  photographic 
activities  in  San  Simeon,  Piedras 


Blancas,  Ano  Nuevo  State  Reserve. 
Point  Reyes  National  Seashore,  the 
Farallones  and  Channel  Islands, 
California.  The  requested  permit  has 
been  issued,  under  the  authority  of 
Section  104(c)(6)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  etseq.). 

Dated:  .April  9.  2002. 
Ann  D.  Terbush, 

Chief.  Permits.  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
.\ational .\lnnne Fisheries  Senice. 
(FR  Doc.  02-9525  Filed  4-17-02;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040102C] 

Marine  Mammals;  File  No.  1003-1665- 
00 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
lennifer  Moss  Bums,  University  of 
Alaska  Anchorage.  Department  of 
Biological  Sciences,  College  of  Arts  and 
Sciences,  3211  Providence  Drive, 
Anchorage,  AK  99508  has  been  issued  a 
permit  to  take  Pacific  harbor  seals 
[Phoca  vitulina  ricbardsi]  for  purposes 
of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office{s): 

Permits,  Conser\'ation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring.  MD  20910:  phone 
(301)  713-2289:  fax  (301)  713-0376: and 

Alaska  Region,  NMFS,  P.O.  Box 
21668.  Juneau,  AK  99802-1668:  phone 
(907)  586-7221:  fax  (907)  586-7249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Adams  or  Ruth  Johnson,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
February  15,  2002,  notice  was  published 
in  the  Federal  Register  (67  FR  7139) 
that  a  request  for  a  scientific  research 
permit  to  take  Pacific  harbor  seals  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  and 
the  Regulations  Governing  the  Taking 


and  Importing  of  Marine  Mammals  (50 

C:FR  part  216), 

Dated:  April  12.2002. 
Ann  D.  Terbush. 

Chief.  Permits.  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
\ational  Marine  Fisheries  Service. 
[FR  Doc.  02-9463  Filed  4-17-02:  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Global  Positioning  System  Joint 
Program  Office 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  and  Request  for  Review/ 

Comment  of  draft  ICD-GPS-705  Version 

2.  

SUMMARY:  This  notice  informs  the  public 
that  the  Global  Positioning  Svstem 
(GPS)  Joint  Program  Offire  (JPOl  has 
released  the  current  draft  of  ICD-GPS- 
705.  Navstar  GPS  Space  Segment/User 
Segment  L5  Interfaces,  for  public  review 
and  comment  This  ICD  describes  the 
interface  characteristics  of  L5,  a  signal 
to  be  incorporated  into  the  GPS  system 
for  the  benefit  of  the  civilian 
community.  The  draft  ICD  can  be 
reviewed  at  the  following  Web  site: 
http://gps.losangeles  of  mil  Select 
"Configuration  Management",  and  then 
select  "Public  Data  For  Review". 
Hyperlinks  to  the  draft  ICD  and  review 
instructions  are  provided.  The  reviewer 
should  save  the  draft  ICD  to  a  local 
memory  location  pnor  to  opening  and 
performing  the  review.  All  comments 
and  their  resolutions  will  be  posted  to 
the  Web  site. 

ADDRESSES:  Submit  comments  to  SMC/ 
CZERC.  2420  Vela  Way,  Suite  1467.  El 
Segundo  CA  90245—1659.  A  comment 
matrix  is  provided  for  your  convenience 
at  the  web  site  and  is  the  preferred 
method  of  comment  submittal 
Comments  may  be  submitted  to  the 
following  Internet  address: 
<smc.czerc&osangelps.af.mil>. 
Comments  may  also  be  sent  by  fax  to 
(310) 363-6387. 

DATES:  The  suspense  date  for  comment 
submittal  is  April  30,  2002.  The 
following  schedule  of  events  is 
anticipated: 

ICD-705  version  2  posted  on  GPS 
public  Web  page:  March  29.  2002. 

Comment  Submittal  Suspense  Date: 
April  30,  2002. 

Government  Response  to  Comments 
Suspense  Date:  May  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
CZERC  at  (310)  363-6329.  GPS  JPO 
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System  Engineering  Division,  or  write  to 
the  address  above. 
SUPPLEMENTARY  INFORMATION:  The 
civilian  and  military  communities  use 
the  Global  Positioning  System,  which 
employs  a  constellation  of  24  satellites 
to  provide  continuously  transmitted 
signals  to  enable  appropriately 
configured  GPS  user  equipment  to 
produce  accurate  position,  navigation 
and  time  information. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-9465  Filed  4-17-02;  8:45  ami 

BILLING  CODE  5001 -05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Same  of  Committee:  Army  Science  Board 
(ASB). 

Datelsl  of  Meeting:  April  18  &  19. 

Time!  si  of  Meeting:  0800-\7QO.  April  18. 
2002.  0800-1700.  April  19,  2002. 

Place:  Institute  for  Defense  Analysis. 

1.  Agenda:  The  Operations  and  Training 
Panel,  Army  Science  Board  FY02  Summer 
Study  on  "Ensuring  the  Financial  Viability  of 
the  Objective  Force"  is  holding  a  meeting  on 
18  and  19  April.  The  meeting  will  be  held 
at  IDA^850  Mark  Center  Drive.  The 
meeting  will  begin  at  0800  hours  on  the  18th 
and  will  end  at  approximately  1700  hours  on 
the  19th.  For  further  information,  please 
contact  Maj.  Coll  S.  Haddon— 757-878^694 
or  email  HaddonC@atsc.army.mil 

Wayne  Joyner, 

Program  Support  Specialist.  Army  Science 

Board. 

[FR  Doc.  02-9578  Filed  4-17-02;  8:45  am] 

BtLUNG  CODE  3710-0»-«l 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Armv  Science  Board 
(ASB). 
Date(s)  of  Meeting:  April  18,  2002. 
Timefsl  of  Meeting:  0900-1700. 
Place:  Institute  for  Defense  Analysis. 


J.  Agenda: The  Integration  and  Analysis 
Panel  of  the  Armv  Science  Board  FY02 
Summer  Study  on  "Ensuring  the  Financing 
Viabilitv  of  the  Objective  Force"  is  holding 
a  meeting  on  18  April.  The  meeting  will  be 
held  at  IDA— 4850  Mark  Center  Drive.  The 
meeting  will  being  at  0900  hours  and  will 
end  at  approximately  1700  hours.  For  further 
information,  please  contact  Robert  Dodd — 
757-788-5715  or  email 
rdodd@aatd.eusfis.army.mil 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 

Board. 

|FR  Doc.  02-9579  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ABS). 

Date  of  Meeting:  April,  23.  24,  25,  2002. 

Time  of  Meeting:  0800-1700  April  23, 
2002;  0800-1700  April  24,  200;  0800-1100, 
April  25,  2002. 

Place:  SAIC. 

Agenda:  The  Army  Science  Board's  (ASB) 
Study  "Ensuring  the  Financial  Viability  of 
the  Objective  Force"  will  have  a  Plenary 
Meeting  on  23,  24  and  25  April.  The  meeting 
will  be  held  at  SAIC,  4001  Fairfax  Drive, 
Arlington.  VA.  The  Meeting  will  begin  at 
0800  hours  on  the  23rd  and  end  at 
approximately  1100  hours  on  April  25th.  For 
further  information,  please  contact  Major 
Robert  Crier.  703-604-7478  or  email: 
Robert.grier@saalt.army.mil 

Wayne  Joyner, 

Program  Support  Specialist.  Army  Science 

Board. 

[FR  Doc.  02-9580  Filed  4-11-02;  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  17, 
2002. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  April  12,  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Academic  Libraries  Survey: 
2002-2005. 

Frequency:  Biennially. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,400. 
Burden  Hours:  5,950. 

Abstract:  The  Academic  Libraries 
Survey  has  been  a  component  of  the 
Integrated  Postsecondary  Education 
Data  System.  In  2002  and  henceforth  it 
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will  be  a  separate  survey.  Changes  to  the 
survey  itself  are  minor  from  prior 
collections  of  this  universe  survey.  The 
data  are  collected  on  the  web  and 
consist  of  information  about  librarj' 
holdings,  librar\'  staff,  library  services 
and  usage,  library  technology,  librar\' 
budget  and  expenditures. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClbjMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  internet 
address  Kathy.Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Dot,.  02-9459  Filed  4-17-02:  8:45  am] 

BILLING  CODE  400<M)1-P 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  23,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
June  17,  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer:  Department  of  Education,  Office 
of  Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 


DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review-  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new.  revision,  extension, 
existing  or  reinstatement:  (2)  Title:  (3) 
Summar>-  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner: 

(3)  is  the  estimate  of  burden  accurate: 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated;  April  12.  2002. 
John  D.  Tressler. 

Leader.  Regulator)  Information  Management. 
Office  of  the  Chief  Information  Officer. 

OfUce  of  Special  Education  and 
Rehabilitative  Services 

T\j>e  of  Review:  New. 

Title:  SPeNSE  Substudy  on  Paperwork 
Burden. 

Abstract:  In  order  to  inform  the 
reauthorization  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  the 
Office  of  Special  Education  Programs 
(OSEP)  needs  information  on  the  causes 
of  reported  paperwork  burden  among 
special  education  teachers.  This 


substudy  will  explore  factors  associated 
with  paperwork  burden  through 
telephone  interviews  with  special 
education  teachers. 

Additional  Information:  During  recent 
hearings  for  the  reauthorization  of  IDEA. 
ED  heard  testimony  from  ^administrators 
and  special  educators  about  the 
tremendous  paperwork  burden  placed 
on  teachers;  however,  policymakers  lack 
adequate  data  to  adequately  characterize 
this  burden,  the  factors  affecting  it.  and 
approaches  to  easing  paperwork  burden. 
This  substudy  will  provide  ED  with  the 
information  it  needs  to  inform  the 
upcoming  reauthorization  of  the  IDEA 
and  set  priorities  within  the  Department 
for  technical  assistance  and  further 
research. 

Frequency:  One  time. 
Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  1,000. 
Burden  Hours:  250. 
Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  "Browse  Pending 
Collections"  and  clicking  on  link 
number.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Mar>land 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif>-  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
internet  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Ser\'ice  (FIRS)  at  1-800-877- 
8339. 
[PR  Doc.  02-9460  Filed  4-17-02:  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 
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SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 

DATES:  Wednesday.  May  8.  2002.  6 
p.m.-9:30  p.m. 

ADDRESSES:  Garden  Plaza  Hotel,  215 
South  Illinois  Avenue,  Oak  Ridge,  TN 
37830. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsev,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922.  Oak  Ridge.  TN  37831.  Phone  (865) 
576-4025:  Fax  (865)  576-5333  or  e-mail: 
halseypj@oro.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Presentation  on  the  Y-12 
Modernization  Efforts  provided  bv  Ms. 
Cindy  Hayes.  BWXT-Y12,  L.L.C. ' 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey. 
Department  of  Energy  Oak  Ridge 
Operations  Office.  P.O.  Box  2001.  EM- 
922.  Oak  Ridge.  TN  37831.  or  by  calling 
her  at  (865)  576^025. 


Issued  at  Washington.  DC  on  April  12. 
2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer.  , 

IFR  Dor.  02-9469  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Notice  of  Change  in  DOE  Office  of 
Science  Business  Practices  Notice  02- 
24;  Implement  Use  of  industry 
Interactive  Procurement  System  (liPS) 

AGENCY:  Office  of  Science.  Department 
of  Energy. 

ACTION:  Notice  of  changeover  to  use  of 
Industr>'  Interactive  Procurement 
System  (IIPS). 

summary:  The  U.S.  Department  of 
Energy.  Office  of  Science,  is  announcing 
a  fundamental  change  in  the  manner  in 
which  business  will  be  conducted.  A 
secure,  web-enabled  acquisition  and 
financial  assistance  system.  Industry' 
Interactive  Procurement  System  (IIPS), 
has  been  developed  and  is  deployed. 
Effective  June  1.  2002.  this  system  will 
become  the  way  our  office  receives 
competitive  financial  assistance 
applications.  IIPS  provides  for  the 
posting  of  solicitations,  receipt  of 
applications,  and  conducting  of 
clarifications  or  discussions  in  a 
paperless  environment  via  the  Internet. 

DATES:  Effective  June  1.  2002. 
applications  must  be  submitted  in  PDF 
format  through  the  IIPS  system, 
(However,  in  order  to  allow  sufficient 
time  for  all  applicants  to  register  and 
transition  to  the  IIPS  system,  the  Office 
of  Science  will  continue  to  accept 
printed  copies  of  applications  until  the 
end  of  thd  fiscal  year,  i.e.,  September  30. 
2002.) 

ADDRESSES:  When  submitting 
applications,  applicants  should  use  the 
IIPS  web  page,  which  is  located  at: 
h  ttp  ://e-cen  ter.  doe.gov/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Grants  and  Contracts  Division, 
Office  of  Science.  SC-64.  U.S. 
Department  of  Energy.  19901 
Germantown  Road.  Germantown.  MD 
20874-1290.  Applicants  may  call  301- 
903-5212.  for  information  and 
assistance. 

SUPPLEMENTARY  INFORMATION:  Since  we 
are  planning  on  issuing  all  solicitations 
electronically  using  IIPS.  we  want  you 
to  subscribe  to  IIPS.  free  of  charge,  to 
receive  notifications  of  financial 
assistance  opportunities  in  which  you 
are  interested.  To  subscribe  to  the 
electronic  mailing  list,  you  will  need  to 


go  to  our  web  site  at:  http://e- 
center.doe.gov/.  From  this  page,  click  on 
the  "register"  button  to  initiate  the 
subscription  process.  You  will  need  to 
provide  information  similar  to  that 
required  on  the  Standard  Form  129. 
Solicitation  Mailing  List  Application. 
Follow  the  instructions  for 
"subscribing"  to  IIPS.  Best  practices 
suggest  you  browse  the  IIPS  page 
frequently  to  ensure  you  are  receiving 
the  appropriate  notices.  In  order  to 
submit  proposals  or  bids,  you  must 
register  your  firm  or  institution.  To 
register,  click  on  the  "register"  button 
on  the  IIPS  home  page,  so  you  can 
choose  to  "register"  or  "register  and 
subscribe"  (this  is  a  combination 
registration  and  subscription  form). 
Clicking  on  either  option  opens  a  form 
for  you  to  complete.  As  with  the 
subscription  form,  you  must  complete 
all  the  required  fields  and  click  on  the 
"submit"  button  at  the  bottom  of  the 
form.  Should  you  need  assistance, 
please  feel  free  to  contact  the  IIPS  help 
desk  at  800-683-0751.  or  by  email  at: 
{helpdesk@pr.  doe.gov) . 

Office  of  Science  solicitations  will 
include  as  an  attachment,  the 
appropriate  forms  in  PDF  fiUable  format 
to  be  submitted  with  the  proposal.  All 
information  submitted  through  IIPS 
must  be  in  PDF  format.  Additional 
information  about  the  Office  of  Science 
financial  assistance  programs  is 
available  at  our  home  page,  which  is 
located  at:  http://www.sc.doe.gov/ 
production/ gran ts/gran ts.html.  Please 
bookmark  these  pages  and  check  back 
often. 

This  Notice  remains  in  effect  until  it 
is  succeeded  by  another  issuance  by  the 
Office  of  Science. 

Issued  in  Washington.  DC  on  April  9,  2002. 
John  Rodney  Clark, 

Associate  Director  of  Scien cefcr  Reso urce 
Management. 
(FR  Doc.  02-9470  Filed  4-17-02;  8:45  am] 

BILLING  CODE  6430-02-U 


DEPARTiMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-341-002  and  RP01-48- 
001] 

Egan  Hub  Partners,  LP.;  Notice  of 
Compliance  Filing 

April  12.  2002. 

Take  notice  that  on  April  9.  2002, 
Egan  Hub  Partners,  L,P,  (Egan  Hub) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No,  1,  the 
revised  tariff  sheets  listed  on  Appendix 
A  of  the  filing. 
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Egan  Hub  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  March  14.  2002  order  on 
Egan  Hub's  Order  No.  637  compliance 
filing. 

Egan  Hub  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  official  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://w\A'H:ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9474  Filed  4-17-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21 5-001] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

April  12,  2002. 

Take  notice  that  on  April  9,  2002 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  May  1,  2002: 

Substitute  Original  Sheet  No.  37A 
Substitute  Original  Sheet  .No.  93A 

KMIGT  states  that  the  filing  is  being 
made  to  amend  tariff  sheets  filed  March 
29.  2002  in  Docket  No.  RP02-215. 

KMIGT  states  that  copies  of  the  filing 
has  been  served  upon  all  of  its 


customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commissions  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
httpiZ/wwu'. fere. gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretar}-. 

[PR  Dor.  02-9475  Filed  4-1  7-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP02-1 39-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

April  12.  2002. 

Take  notice  that  on  April  3.  2002, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP02-1 39-000  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  (NGA)  and  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  Northern  to  install 
and  operate  certain  natural  gas  facilities 
at  its  Beatrice  Compressor  Station 
located  in  Gage  County,  Nebraska,  to 
provide  incremental  capacity  on  the 
downstream  pipeline  system,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://\vwvi'.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


Specifically.  Northern  proposes  to 
install  a  new  6-inch  control  valve 
(which  will  be  tied  into  and  controlled 
from  the  existing  station  program  logic 
computer)  in  the  existing  24-inch 
header  at  the  discharge  of  the  Beatrice 
Compressor  Station.  A  ball  valve  will  be 
installed  upstream  of  the  proposed 
control  valve  for  isolation  during 
maintenance.  Two  anubars  will  be 
installed  in  the  24-inch  header  to 
measure  flows  to  the  C-  and  B-Lines. 
Northern  states  that  additional  over- 
pressure protection  will  also  be  required 
in  the  station  yard. 

Northern  states  that  there  are 
currently  eight  compressor  units  at  the 
Beatrice  Compressor  Station  for  a  total 
of  32.500  horsepower  (hp).  Northern 
states  that  it  conducted  an  Open  Season 
from  April  30.  2001  through  lune  22, 
2001  soliciting  interest  for  an  expansion 
project  in  its  Market  Area  (Project 
MAX).  According  to  Northern,  the  Open 
Season  was  intended  to  identify'  and 
quantify-  market  growih  opportunities 
and  the  need  to  construct  facilities 
necessar}'  to  ser\'e  the  incremental 
capacity  requirements  that  will 
commence  during  the  five  year  period 
from  2003  to  2007.  Upon  evaluation  of 
the  requests  received  and  a  facility 
analysis.  Northern  determined  that 
90.000  Mcf/d  of  incremental  capacity 
could  be  made  available  with  minor 
modifications  at  its  Beatrice  Compressor 
Station.  The  proposed  modifications 
will  allow  Northern  to  better  utilize  its 
existing  pipeline  capacity  and 
compression  at  the  station  by  allowing 
gas  from  the  D-Line  to  flow  into  the  C- 
Line.  Northern  contends  that  the  90.000 
Mcf/d  of  incremental  volume  will  be 
able  to  flow  downstream  of  the  Beatrice 
Compressor  Station  by  alleviating  a 
throughput  constraint  at  the  station  and 
thereby  improving  the  operational 
efficiency,  reliability,  and  flexibility  on 
this  portion  of  its  system. 

Northern  proposes  to  install  minor 
modifications  at  its  Beatrice  station  to 
make  this  incremental  capacity 
available  to  its  customers  as  soon  as 
practicable.  Northern  states  that  the 
capacitv  will  be  dedicated  to  the  firm 
market  requirements  related  to  Project 
MAX  beginning  November  2003.  The 
incremental  capacity  will  be  posted  on 
Northern's  internet  website  and  will  be 
made  available  to  all  of  Northerns 
shippers  on  a  non-discriminator)'  basis 
beginning  with  the  2002/2003  heating 
season.  Northern  states  that  starting  in 
November  2003.  the  Project  MAX 
shippers  will  then  utilize  the 
incremental  capacity  until  it  is  fully 
subscribed  in  November  2007.  Northern 
notes  that  any  contracts  that  are  entered 
into  during  the  interim  period  will  not 


19172 


Federal  Register /Vol.  67.  No.  75 /Thursday.  April  18.  2002 /Notices 


have  the  Right  of  First  Rehisal  to  the 
extent  that  the  capacity  is  dedicated  to 
shippers  pursuant  to  Firm  Agreements 
as  part  of  Project  MAX. 

Northern  asserts  that  all  construction 
activity  will  be  conducted  within  the 
existing  fenced  area  of  its  compressor 
station.  Northern  estimates  that  the 
capital  cost  for  this  project  is  5290,000 
that  will  be  funded  with  internally 
generated  funds.  Northern  notes  that  it 
will  be  at  risk  for  the  recovery  of  the 
costs  associated  with  the  proposed 
modifications  and  is  not  requesting  a 
determination  of  rolled-in  pricing  at  this 
time,  however,  Northern  states  that  it 
may,  at  the  time  it  files  with  the 
Commission  for  the  Project  MAX 
facilities,  request  rolled-in  treatment  of 
the  total  project  costs.  Northern  asks 
that  the  Commission  issue  an  order 
granting  approval  of  the  proposed 
project  no  later  than  August  1,  2002. 

Any  questions  regarding  the 
application  should  be  directed  to  Mary 
Kay  Miller,  Vice  President,  Rates  & 
Certificates.  Northern  Natural  Gas 
Companv,  P.O.  Box  3330.  Omaha. 
Nebraska  68103-0330,  telephone  (402) 
398-7060  or  Michael  W.  McGowan, 
Vice  President,  Certificates  and 
Community  Relations,  Northern  Natural 
Gas  Company  1111  South  103rd  Street. 
Omaha,  Nebraska  68124,  telephone 
(402) 398-7110. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  3.  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commissions  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 


consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9471  Filed  4-17-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-t1&-000,  et  al.] 

NRG  Rockford  Equipment  II  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  11.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  NRG  Rockford  Equipment  II  LLC 

[Docket  No.  EG02-1 16-000] 

Take  notice  that  on  April  9.  2002. 
NRG  Rockford  Equipment  II  LLC  (NRG 
Rockford  Equipment  II)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  (PUHCA)  and  part  365  of 
the  Commission's  regulations. 

As  more  fully  explained  in  the 
application,  NRG  Rockford  Equipment  II 
states  that  it  is  a  limited  liability 
company  that  will  be  engaged  either 
directly  or  indirectly  and  exclusively  in 
the  business  of  owning  and  operating  an 
electric  generation  facility  located  in 
Illinois. 

Comment  Date:  May  2,  2002. 

2.  American  Transmission  Company 
LLC 

IDocket  No.  EROl-1262-0011 

Take  notice  that  on  April  5,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  an 
executed  Generation-Transmission 
interconnection  Agreement  between 
ATCLLC  and  RockGen  Energy.  LLC. 

ATCLLC  requests  an  effective  date  of 
February  16.  2001. 
Comment  Date:  April  26.  2002. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER01-3142-007] 

Take  notice  that  on  April  4.  2002. 
Midwest  Independent  Transmission 
System  Opertor.  Inc..  tendered  for  filing 
recommendations  of  the  Independent 
Market  Monitor  (IMM)  regarding  market 
power  in  the  Midwest  ISO's  market  for 
redispatch  service. 

Comment  Date:  April  25.  2002. 

4.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-605-0021 

Take  notice  that  on  April  5,  2002, 
Puget  Sound  Energy.  Inc.  (PSE), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Motion  to  Correct  Rate 
Schedules  of  its  Open  Access 
Transmission  Tariff  to  address 
computational  errors  in  its  rates  filed  in 
this  docket  on  December  26.  2001  and 
approved  by  the  Commission  on 
February  15.  2002.  Puget  Sound  Energy, 
Inc..  98  FERC  1  61,168  (2002).  PSE 
requests  an  effective  date  of  January  1 , 
2002  for  the  above-described  tariff 
changes. 

Copies  of  the  filing  were  served  on  the 
all  persons  on  the  Commission's  Service 
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list,  PSE's  jurisdictional  customers,  and 
the  Washington  State  Utilities  and 
Transportation  Commission. 
Comment  Date:  April  26.  2002. 

5.  Central  Illinois  Light  Company 

[Docket  No.  ER02-7O8-O021 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  tendered  for  filing 
with  the  Federal  Energy  Regulator}- 
Commission  (Commission)  amendments 
to  CILCO's  Ancillary  Service  Tariff  to 
comply  with  the  Commission's  March  1. 
2002  Order  in  this  docket. 

CILCO  requested  an  effective  date  of 
February'  1.  2002  for  these  amendments. 
Copies  of  the  filing  were  served  on  all 
affected  customers,  the  Illinois 
Commerce  Commission,  and  the  service 
list  in  this  docket. 

Comment  Date:  April  26,  2002. 

6.  PacifiCorp 

[Docket  No.  ER02-1492-0001 

Take  notice  that  on  April  5.  2002, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Federal  Energy  Regulatory- 
Commission's  (Commission)  Rules  and 
Regulations,  a  Letter  Agreement  dated 
November  15,  2001  w-ith  Sierra  Pacific 
Power  Company. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Tremsportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
CommentDate:  April  26,  2002.. 

7.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1493-0001 

Take  notice  that  on  April  5,  2002. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  the 
following  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Ser\'ice  by 
Virginia  Electric  and  Power  Company  to 
UBS  AG,  London  Branch  designated  as 
Service  Agreement  No.  355  under  the 
Company's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5.  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  by  Virginia 
Electric  and  Power  Company  to  UBS 
AG,  London  Branch  designated  as 
Service  Agreement  No.  356  under  the 
Company's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  effective  June  7,  2000.  Under 
the  tendered  Service  Agreements, 
Dominion  Virginia  Power  will  provide 
point-to-point  service  to  UBS  AG, 
London  Branch  under  the  rates,  terms 
and  conditions  of  the  Open  Access 


Transmission  Tariff.  Dominion  Virginia 
Power  requests  an  effective  date  of 
March  18,  2002,  as  requested  by  the 
customer. 

Copies  of  the  filing  were  served  upon 
UBS  AG,  London  Branch,  the  Virginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  April  26,  2002. 

8.  Commonwealth  Edison  Company 

[Docket  No.  ER02-1494-O001 

Take  notice  that  on  April  5.  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory-  Commission 
(Commission)  an  interconnection 
agreement  between  ComEd  and 
Midwest  Generation.  LLC.  ComEd 
requests  an  effective  date  for  the 
interconnection  agreement  of  April  6, 
2002,  and,  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 

ComEd  states  that  a  copy  of  the  filing 
was  served  on  Midw-est  Generation,  LLC 
and  the  Illinois  Commerce  Commission. 

Comment  Date:  April  26.  2002. 

9.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER()2-1 495-000] 

Take  notice  that  on  April  5.  2002. 
Virginia  Electric  and  Power  Company 
(the  Company)  tendered  for  filing  a 
Service  Agreement  for  Short-Term 
Market  Based  Rate  Power  Sales  and  the 
Resale  of  Transmission  Capacity  with 
Wisvest-Connecticut.  LLC. 

Under  the  Service  Agreement,  the 
Company  will  provide  ser%-ices  to  the 
customer  under  the  terms  of  the 
Companys  Amended  and  Restated 
Market-Based  Sales  Tariff  designated  as 
FERC  Electric  Tariff  (Third  Revised 
Volume  No.  4).  which  was  accepted  by 
order  of  the  Commission  dated  August 
30,  2000,  in  Docket  No.  EROO-1 737-001. 
The  Company  requests  an  effective  date 
of  March  22.  2002.  as  requested  by  the 
customer  requested. 

Copies  of  the  filing  were  served  upon 
Wisvest-Coimecticut.  LLC.  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  April  26.  2002. 

10.  Duke  Electric  Transmission 

[Docket  No.  ER02-1496-000| 

Take  notice  that  on  April  5,  2002, 
Duke  Electric  Transmission  (Duke),  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Carolina  Power  &  Light  Company,  for 
Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff.  Diike  states  that  this  filing  is  in 


accordance  with  part  35  of  the 
Commission's  Regulations.  18  CFR  35, 
and  that  a  copy  has  been  ser\ed  on  the 
North  Carolina  Utilities  Commission. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  June  1.  2002. 

Comment  Date:  April  26,  2002. 

11.  Duke  Electric  Transmission 

[Docket  No,  ER02-1 497-0001 

Take  notice  that  on  April  5,  2002. 
Duke  Electric  Transmission  (Duke),  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  .Agreement  with 
Carolina  Power  &  Light  Company,  for 
Firm  Transmission  Sen-ice  under 
Duke's  Open  Access  Transmission 
Tariff.  Duke  states  that  this  filing  is  in 
accordance  with  part  35  of  the 
Commission's  Regulations,  18  CFR.  35, 
and  that  a  copy  has  been  served  on  the 
North  Carolina  Utilities  Commission 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  luly  1.  2002, 
Comment  Date:  April  26.  2002. 

12.  Public  Service  Company  of  New 
Mexico 

(Docket  No  ER02-1 498-0001 

Take  notice  that  on  April  5.  2002. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  executed 
copy  of  an  Agreement  for  Power  Supply 
and  Services  (Agreement)  dated  March 
30.  2002  (the  requested  effective  date  for 
the  Agreement).  bet\veen  PNM  and 
Colorado  River  Commission  of  Nevada 
(CRC).  The  Agreement,  which  begins 
initial  service  on  May  14.  2002  and  runs 
through  December  31 .  2004,  and  is 
being  filed  as  Service  Agreement  No.  31 
under  PNM's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  3  (Power  and 
Energy  Sales  Tariff),  sets  forth  the  terms 
and  conditions  under  which  PNM  will 
provide  Balance  of  the  Month.  Day- 
Ahead,  and  Real-Time  Operations  and 
Scheduling  services  for  CRC,  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  .Mbuquerque,  New 
Mexico. 

Copies  of  this  filing  have  been  ser\'ed 
upon  CRC.  the  New  Mexico  Public 
Regulation  Commission,  and  the  New- 
Mexico  Attornev  General, 

Comment  Date:  April  26.  2002. 

13.  Sprague  Energy  Corp. 

[Docket  No  ER02- 1499-000] 

Take  notice  that  on  April  5.  2002, 
Sprague  Energy  Corp.  (Sprague) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory-  Commission 
(Commission)  an  application  for 
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authority  to  sell  electricity  at  market- 
based  rates  under  Section  205(a)  of  the 
Federal  Power  Act.  accompanying 
requests  for  certain  blanket  approvals 
and  for  the  waiver  of  certain 
Commission  regulations.  Sprague 
requests  that  the  Commission  accept  its 
Rate  Schedule  FERC  No.  1.  Original 
Volume  No.  1.  for  filing. 

Sprague  is  a  New  Hampshire 
corporation  that  intends  to  engage  in 
wholesale  electric  energy  purchases  and 
sales  as  a  power  marketer.  Sprague  also 
seeks  authority  to  reassign  transmission 
capacity  and  to  resell  firm  transmission 
rights.  Sprague  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  Date:  Apn\  26.  2002. 

14.  PJM  Interconnection,  L.L.C. 

(Docket  No.  OA02-5-0001 

Take  notice  that  on  April  4,  2002,  PIM 
Interconnection,  L.L.C.  (PJM)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
amended  FERC  Order  No.  889 
Standards  of  Conduct  (Code  of 
Conduct).  PJM  proposed  to  amend  its 
Code  of  Conduct  to  specify  that  PJM 
employees,  PJM  officers,  and  members 
of  the  PJM  Board  of  Managers  are 
required  annually  to  execute  the  Code  of 
Conduct  and  Standard  of  Business 
Ethics  Compliance  Agreement,  and  to 
make  other  minor  stylistic  changes 

PJM  proposed  to  make  its  amended 
Code  of  Conduct  effective  on  April  5, 
2002. 

Copies  of  this  filing  have  been  served 
on  all  PJM  members  and  each  state 
utility  regulatory  commission  in  the 
PJM  control  area. 

Comment  Date:  May  6,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory'  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
vwvw./erc.gov  using  the  "RIMS  "  link, 
select  "Docket#"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Dor  02-3396  Filed  4-17-02;  8;45  am] 
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For  further  information,  contact  Steve 
Hocking  at  202-219-2656. 

Magalie  R.  Salas. 

Secretar}'. 

[FR  Doc.  02-9472  Filed  4-17-02;  8:43  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  2652-007] 

PacifiCorp,  Montana;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

April  12.2002. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47.897),  the  Office  of  Energy 
Projects  staff  has  reviewed  the 
application  for  a  subsequent  license  for 
the  Bigfork  Hydroelectric  Project  located 
on  the  Swan  River,  in  Flathead  County. 
Montana,  and  has  prepared  a  draft 
environmental  assessment  (EA)  for  the 
project.  The  project  does  not  occupy  any 
federal  or  tribal  lands.  In  the  draft  EA, 
the  Conunission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  draft  EA  can  be  viewed 
at  the  Commission's  Reference  and 
Information  Center,  Room  2A,  888  First 
Street,  NE..  Washington,  DC  20426,  or 
by  calling  202-208-1371.  The  document 
also  can  be  viewed  on  the  web  at 
http://rimswebl  .ferc.gov/rims  (call  202- 
208-2222  for  assistance). 

Any  comments  should  be  filed  by 
May  27.  2002,  and  should  be  addressed 
to  Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
Please  add  Project  No.  2652-007  to  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper:  see  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  under  "e- 
Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -12-000] 

Standard  Market  Design,  Data  and 
Software  Standards;  Notice  of 
Conference 

April  12,  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  will  hold  a 
conference  on  data  and  software  needs 
in  connection  with  the  Commission's 
Standard  Market  Design  (SMD)  rule. 
The  conference  will  be  held  on  May  22, 
2002,  starting  at  9:30  a.m.  in  the 
Commission  Meeting  Room  at  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,,  in  Washington  DC. 

The  conference  will  discuss  what  data 
and  software  standards  are  needed  to 
implement  SMD  efficiently.  The  focus 
will  be  on  exploring  what  should  be 
standardized;  whether  there  should  be  a 
standard  data  model;  on  examining  the 
potential  for  developing  data  sets  to 
benchmark  the  needed  software;  and  on 
finding  user  interfaces  that  are 
transparent  and  which  will  instill 
confidence  in  the  process. 

All  interested  parties  are  invited  to 
attend. 

The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700,  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  conference. 

We  will  issue  further  details, 
including  the  agenda  and  a  list  of 
participating  discussants,  as  plans 
evolve.  For  additional  information, 
please  contact  Rene  Forsberg  at  202- 
208-0425  or  Rene.Forsberg@ferc.gov. 

Linwood  A,  Watson.  Jr., 

Dep  u  ty  Secretary. 

[FR  Doc.  02-9473  Filed  4-17-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OH151-1;FRL-7173-3l 

Notice  of  Deficiency  for  Clean  Air 
Operating  Permits  Program;  Ohio 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  deficiency. 

SUMMARY:  Pursuant  to  its  authority 
under  section  502(i)  of  the  Clean  Air  Act 
and  the  implementing  regulations  at  40 
CFR  70.10(b)(1),  EPA  is  publishing  this 
notice  of  deficiency  (NOD)  for  the  State 
of  Ohio's  Clean  Air  Act  title  V  operating 
permits  program.  The  notice  of 
deficiency  is  based  upon  EPA's  finding 
that  Ohio's  regulations  governing 
insignificant  emissions  units  and  Ohio's 
regulations  requiring  reports  of  any 
required  monitoring  at  least  ever\^  six 
months  and  prompt  reports  of 
deviations  do  not  meet  the  minimum 
Federal  requirements  of  the  Clean  Air 
Act  (Act)  and  40  CFR  part  70. 
Publication  of  this  notice  is  a 
prerequisite  for  withdrawal  of  Ohio's 
title  V  program  approval,  but  does  not 
effect  such  withdrawal. 
EFFECTIVE  DATE:  April  10.  2002.  Because 
this  notice  of  deficiency  (NOD)  is  an 
adjudication  and  not  a  final  rule,  the 
Administrative  Procedure  Act's  30-day 
deferral  of  the  effective  date  of  a  rule 
does  not  apply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Damico,  Environmental 
Engineer,  Permits  and  Grants  Section, 
Air  Programs  Branch.  (AR-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (312)  353-4761. 

I.  Background 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001  (65  FR 
32035).  The  Sierra  Club  and  the  New 
York  Public  Interest  Research  Group 
challenged  the  action.  In  settling  the 
litigation.  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register,  so  that 
the  public  would  have  the  opportunity 
to  identify  and  bring  to  EPA's  attention 
alleged  deficiencies  in  title  V  programs. 
EPA  published  that  document  on 
December  11,  2000  (65  FR  77376).  As 
stated  in  the  Federal  Register 
document,  EPA  agreed  to  respond  by 
December  1,  2001,  to  timely  public 
comments  on  programs  that  have 
obtained  interim  approval:  and  EPA 
agreed  to  respond  by  April  1,  2002,  to 
timely  comments  on  fully  approved 
programs. 


EPA  received  three  timely  comment 
letters  pertaining  to  Ohio's  title  V 
program  from  the  United  States  Public 
Interest  Research  Group.  Clean  Air 
Conser\'ancy,  and  the  Earth  Day 
Coalition.  In  reviewing  the  commenters' 
concerns,  EPA  agreed  that  one  of  the 
comments  identified  a  deficiency  in 
Ohio's  program  in  that  Ohio's  reporting 
requirements  fail  to  require  that  all 
deviations  from  permit  terms  be 
reported  to  the  permitting  authority. 
EPA  is  addressing  this  deficiency  in  this 
notice.  In  addition,  the  commenters 
raised  other  issues  that  EPA  has 
determined  are  not  deficiencies.  EPA  is 
responding  to  the  commenters  in 
writing,  explaining  the  basis  for  EPA's 
decision. 

In  1997,  D.  David  Altman  submitted 
and  amended  a  petition  on  behalf  of 
Ohio  Citizen  Action,  the  Ohio 
Environmental  Council  (which  was  later 
replaced  by  the  Ohio  Public  Interest 
Research  Group  (PIRG)).  Rivers 
Unlimited,  and  the  Ohio  Sierra  Club 
asking  EPA  to  withdraw  or  revoke 
Ohio's  authorization  and/or  approval  to 
administer  the  Act.  the  Clean  \Vater  Act 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program,  and  the  Resource  Conservation 
and  Recoven,"  Act  (RCRA)  hazardous 
waste  programs  in  Ohio  based  on  the 
Ohio  Audit  Law. 

Mr.  Altman  supplemented  this 
petition  on  September  18.  1998.  August 
4,  1999.  and  January  27.  2000.  to  add 
allegations  addressing  how  the  Ohio 
EPA  (OEPA)  was  implementing  its 
programs.  The  petitioners'  September 
18,  1998.  supplement  alleged  that  OEPA 
was  mishandling  these  three  programs. 
Their  August  4.  1999  supplement 
included  additional  justification  for 
petitioners'  allegations  regarding  these 
implementation  issues.  Their  January 
27,  2000  supplement/amendment  added 
allegations  to  their  petition  regarding 
several  Clean  Air  Act  programs  and  the 
RCRA  Solid  Waste  Management  Plan. 
The  petitioners  also  submitted 
numerous  affidavits  in  support  of  the 
petition  in  the  summer  of  2000. 

As  supplemented,  the  petition 
expresses  concerns  with  Ohio 
environmental  programs  and  asks  EPA 
to  withdraw  and/ or  revoke  its 
authorization,  delegation  and/or 
approval  of  OEPA's  RCRA  hazardous 
waste  program  and  Solid  Waste 
Management  Plan:  Clean  Water  Act 
(NPDES)  permit  program;  and  Clean  Air 
Act  Standards  of  Performance  for  New 
Stationary  Sources  (NSPS).  New  Source 
Review  (NSR),  Prevention  of  Significant 
Deterioration  (PSD),  Noncompliance 
Penalty,  and  title  V  programs.  Among 
other  things,  the  petitioners  question 


how  OEPA  addresses  regulated 
facilities,  follows  up  on  complaints, 
monitors  facilities,  issues  permits,  sets 
standards,  releases  information  to  the 
public,  pursues  enforcement,  and 
conducts  and  oversees  cleanups 

On  September  4,  2001 ,  U.S.  EPA 
released  a  draft  of  a  our  evaluation  of 
Ohio's  programs.  A  copy  of  this  draft 
report  is  at  hXtpJIwwVk-  epa.go\lregiQr\5l 
ohioreview/index.htm.  We  held  a  public 
meeting  on  the  draft  report  on 
November  13,  2001   We  are  currently 
working  on  the  final  report.  In  our  draft 
report  we  addressed  the  issue  of  how 
OEPA  addresses  insignificant  emissions 
units  (lEUs)  in  it  permits,  After  further 
consideration,  we  find  that  Ohio's 
regulation  that  allows  exempting  the 
applicable  requirements  and  other 
information  on  lEUs  from  the  permit  is 
contrary  to  part  70.  EPA  is  addressing 
this  deficiency  in  this  notice. 

Under  EPA's  permitting  regulations, 
citizens  may.  at  any  time,  petition  EP.^ 
regarding  alleged  deficiencies  in  state 
title  V  operating  permit  programs.  In 
addition,  EPA  may  on  its  own  identify' 
deficiencies,  If.  in  the  future.  EPA  agrees 
with  a  new  citizen  petition  or  otherwise 
identifies  deficiencies.  EP.^  mav  issue  a 
new  NOD. 

II.  Description  of  Action 

EPA  is  publishing  a  notice  of 
deficiency  for  the  title  \'  operating 
permits  program  for  the  State  of  Ohio. 
This  document  is  being  published 
pursuant  to  section  502(i)  of  the  Act  and 
40  CFR  70.10(b)(1).  which  provides  that 
EP.^  shall  publish  in  the  Federal 
Register  a  notice  of  any  determination 
that  a  state's  title  V  permitting  authority 
is  not  adequately  administering  or 
enforcing  its  title  V  operating  permits 
program,  or  any  portion  thereof.  The 
deficiencies  that  are  the  subject  of  this 
notice  relate  to  Ohio's  regulations 
governing  insignificant  emissions  units 
(lEUs)  and  requiring  reports  of  any 
required  monitoring  at  least  ever\'  six 
months  and  prompt  reports  of 
deviations.  These  deficiencies  apply  to 
all  State  and  local  permitting  authorities 
that  implement  Ohio's  title  V  program. 

A  Approval  of  Ohio's  Title  V  Program 

The  CAA  requires  all  State  and  local 
permitting  authorities  to  develop 
operating  permits  programs  that  meet 
the  requirements  of  title  V  of  the  Act.  42 
U.S.C.  7661-7661  f.  and  its 
implementing  regulations,  40  CFR  part 
70.  Ohio  submitted  its  operating  permits 
program  in  response  to  this  directive 
EPA  granted  full  approval  to  Ohio's  air 
operating  permits  program  on  August 
15,  1995  (60  FR  42045), 
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B.  Limitation  of  Deviation  Reports  to 
Deviations  Detected  by  Compliance 
Methods  Required  by  Permits 

Ohio  Administrative  Code  (OAC) 
3745-77-07(A)(3)(c)(ii)  and  (iii)  Hmits 
the  reporting  of  deviations  to  those 
which  can  be  detected  by  the 
compliance  method  required  by  the 
permit.  This  limitation  is  contrary  to  the 
requirements  of  the  Act  and  40  CFR  part 
70.  Specifically,  §  70.6{a)(3)(iii)(A) 
requires  that  permitees  submit  reports  of 
required  monitoring  at  least  ever\'  6 
months  and  that  all  instances  of 
deviations  from  permit  requirements  be 
identified  in  these  reports.  Section 
70.6(a)(3)(iii)(B)  requires  that  permitees 
promptly  report  deviations  from 
permitting  requirements  to  the 
permitting  authority.  Section  70.6  does 
not  provide  for  any  exceptions  to  these 
requirements.  Section  113(c)(2)  of  the 
Act,  among  other  things,  prohibits  any 
person  ft'om  knowingly  making  a  false 
certification  or  omitting  material 
information  from  any  reports.  Finally. 
40  CFR  70.5(d)  and  70.6(a)(3)  require 
responsible  officials  to  certify'  that  all 
reports  are  true,  accurate  and  complete. 
See  also  FR  8314  (Februarv-  24,  1997) 
(final  rule  promulgating  credible 
evidence  revisions).  Together  these 
statutory  and  regulatory  requirements 
obligate  sources  to  consider  all  available 
material  information  in  evaluating  and 
reporting  deviations  for  purposes  of 
promptly  reporting  deviations  and 
submitting  reports  of  any  required 
monitoring  at  least  semi-annually. 
Because  Ohio's  rule  only  requires 
permittees  to  consider  compliance 
method  test  data  when  reporting 
deviations  from  permit  requirements. 
Ohio's  title  V  program  does  not  meet  the 
minimum  requirements  of  part  70. 

C.  Exemption  oflEUs  From  Permit 
Content  Requirements 

Part  70  authorizes  EPA  to  approve  as 
part  of  a  state  program  a  list  of 
insignificant  activities  and  emission 
levels  (lEUs)  which  need  not  be 
included  in  the  permit  application, 
provided  that  an  application  may  not 
omit  information  needed  to  determine 
the  applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
the  fee  amount  required  under  the  EPA- 
approved  schedule.  See  40  CFR  70.5(c). 
Nothing  in  part  70,  however,  authorizes 
a  state  to  exempt  lEUs  from  the  permit 
content  requirements  of  40  CFR  70.6. 

Ohio's  regulations  contain  criteria  for 
identifying  lEUs.  See  OAC  3745-77- 
01(U).  Ohio's  regulations  require  that 
permit  applications  contain  information 
necessary  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 


requirement.  See  OAC  3745-77-03(A). 
The  Ohio  program,  however, 
specifically  exempts  from  the  federally 
enforceable  section  of  its  Title  V  permits 
federally  enforceable  applicable 
requirements  to  which  lEUs  are  subject. 
See  OAC  3745-77-02(E).  Although  the 
part  70  regulations  provide  states  some 
opportunity  to  exempt  or  limit  the 
amount  of  information  on  lEUs  required 
in  a  Title  V  application,  the  July  21, 
1992,  preamble  to  the  Title  V 
regulations  makes  it  clear  that  this 
exemption  does  not  apply  to  the  permit 
content  (57  FR  32273).  Therefore.  Ohio's 
regulations  at  OAC  3745-77-02(E)  are 
inconsistent  with  part  70. 

The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  in  Western  States 
Petroleum  Association  (WSPA)  v. 
Environmental  Protection  Agency,  87 
F.3d  280  (9th  Cir.  1996)  required  EPA  to 
approve  the  State  of  Washington's  title 
V  program  even  though  Washington's 
regulations  exempted  lEUs  from  certain 
permit  content  requirements.  The  Court 
did  this  because  EPA  had  acted 
inconsistently  in  previously  approving 
at  least  eight  other  State  or  local 
programs  that  the  Court  found  were  also 
deficient  in  their  treatment  of  lEUs  in 
permits.  Ohio  was  one  of  the  eight 
permitting  authorities  identified  by  the 
WSPA  Court  as  exempting  lEUs  from 
certain  permit  content  requirements. 
Since  issuance  of  the  Court's  order  in 
the  WSPA  case,  EPA  has  carefully 
reviewed  the  lEU  provisions  of  those 
eight  title  V  programs  identified  by  the 
Court  as  inconsistent  with  EPA's 
decision  on  Washington's  regulations 
and  taken  action  to  bring  all  State 
programs  into  consistency  with  part  70 
with  regard  to  the  treatment  of  lEUs  in 
permits.  EPA  has  determined  that  three 
of  the  title  V  programs  identified  by  the 
WSPA  Court  (Massachusetts;  North 
Dakota;  Knox  County,  Tennessee)  are.  in 
fact,  consistent  with  EPA's  position  that 
insignificant  sources  subject  to 
applicable  requirements  may  not  be 
exempt  from  permit  content 
requirements.  See  61  FR  39338  (July  29, 
1996).  North  Carolina,  Florida  and 
Jefferson  County,  Kentucky  have  made 
revisions  to  their  lEU  provisions  and 
EPA  has  approved  these.  65  FR  38744, 
38745  (June  22,  2000)  (Forsyth  County, 
North  Carolina);  66  FR  45941  (August 
31,  2001)  (all  other  North  Carolina 
permitting  authorities);  66  FR  49837 
(October  1.  2001)  (Florida);  67  FR  7973 
(February  21,  2002)  (Jefferson  County, 
Kentucky).  EPA  has  also  issued  a  notice 
of  deficiency  to  the  States  of 
Washington  and  Hawaii;  67  FR  72 
(January  2,  2002)  (Washington);  67  FR 
15385  (April  1,  2002)  (Hawaii). 


Having  addressed  the  inconsistencies 
in  all  other  state  or  local  programs 
identified  by  the  Ninth  Circuit  when  it 
ordered  EPA  to  approve  Washington's 
lEU  provisions,  EPA  is  now  notifying 
Ohio  that  it  must  bring  its  lEU 
provisions  into  alignment  with  the 
requirements  of  part  70  and  other  State 
and  local  title  V  programs  or  face 
withdrawal  of  its  title  V  operating 
permits  program.  USEPA  conunitted  to 
address  those  inconsistent  programs  in 
the  Federal  Register  notice  that  granted 
final  interim  approval  to  the  title  V 
programs  of  the  State  of  Tennessee  and 
Memphis-Shelby  County  (61  FR  39335, 
Julv  29,  1996). 

Because  OAC  3745-77-02,  the 
regulations  that  exempt  lEUs,  applies 
throughout  the  State  of  Ohio,  this  notice 
of  deficiency  applies  to  all  State  and 
local  agencies  that  implement  Ohio's 
operating  permits  program. 

m.  Availability  of  EPA  Responses  to 
Citizen  Comments 

As  discussed  above,  EPA  is 
responding  in  writing  to  all  timely 
comments  that  citizens  submitted 
pursuant  to  the  settlement  agreement. 
For  all  comments  not  resulting  in  a 
NOD,  EPA  will  explain  why  it  found 
that  a  NOD  was  not  warranted.  EPA  will 
publish  a  notice  of  availability  in  the 
Federal  Register  notifying  the  public 
that  EPA  has  done  so.  EPA  will  also 
post  its  response  letters  on  the  Internet 
at  http://www.epa.gov/oar/oaqps/ 
permits/  response/  or  you  may  obtain  a 
copy  by  contacting  Genevieve  Damico, 
EPA  Region  5,  by  phone  at  (312)  353- 
4761  or  by  e-mail  at 
damico.genevieve@epa.gov. 

IV.  Effect  of  Notice  of  Deficiency 

Part  70  provides  that  EPA  may 
withdraw  a  part  70  program  approval,  in 
whole  or  in  part,  whenever  the 
approved  program  no  longer  complies 
with  the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action  (40  CFR  70.10(c)(1)). 
This  section  lists  a  number  of  potential 
bases  for  program  withdrawal,  including 
the  case  where  the  permitting 
authority's  legal  authority  no  longer 
meets  the  requirements  of  part  70, 
Section  40  CFR  70.10(b)  sets  forth  the 
procedures  for  program  withdrawal,  and 
requires  as  a  prerequisite  to  withdrawal, 
that  the  EPA  notify  the  permitting 
authority  of  any  finding  of  deficiency  by 
the  Administrator  and  that  the 
document  be  published  in  the  Federal 
Register.  Today's  document  satisfies 
this  requirement  and  constitutes  a 
finding  of  program  deficiency.  If  the 
permitting  authority  has  not  taken 
"significant  action  to  assure  adequate 
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administration  and  enforcement  of  the 
program"  within  90  days  after 
publication  of  a  NOD,  EPA  may 
withdraw  the  state  program,  apply  any 
of  the  sanctions  specified  in  section 
179(b)  of  the  Act,  or  promulgate, 
administer,  and  enforce  a  federal  title  V 
program.  40  CFR  70.10(b)(2).  Section 
70.10(b)(3)  provides  that  if  a  state  has 
not  corrected  the  deficiency  within  18 
months  of  the  finding  of  deficiency, 
EPA  will  apply  the  sanctions  under 
section  179(b)  of  the  Act,  in  accordance 
with  section  179(a)  of  the  Act.'  In 
addition,  section  70.10(b)(4)  provides 
that,  if  the  state  has  not  corrected  the 
deficiency  within  18  months  after  the 
date  of  NOD,  EPA  must  promulgate, 
administer,  and  enforce  a  whole  or 
partial  program  within  2  years  of  the 
date  of  the  finding.  This  document  is 
not  a  proposal  to  withdraw  approval  of 
Ohio's  title  V  program.  Consistent  with 
40  CFR  70.10(b),  EPA  will  wait  at  least 
90  days,  at  which  point  it  will 
determine  whether  Ohio  has  taken 
significant  action  to  correct  the 
deficiencies. 

V.  Administrative  Requirements 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  today's 
action  may  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  April  18,  2002. 

Dated:  April  10.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  02-9496  Filed  4-17-02:  8:4.=i  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30525;  FRL-6831-9] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30525, 
must  be  received  on  or  before  Mav  20, 
2002. 


ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  To  onsure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30525  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Geri 
McCann,  Registration  Division.  Office  of 
Pesticide  Programs  (7505C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460;  telephone  number:  (703) 
605-0716:  e-mail  address: 
mccann.geri@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Examples  of 

Categories 

NAICS  codes 

potentially 
affected  en- 
tities 

Industry 

111 

Crop  pro- 
duction 

112 

Animal  pro- 
duction 

311 

Food  manu- 
factunng 

32532 

Pesticide 
manufac- 
tunng 

'  EPA  is  developing  an  Order  of  Sanctions  rule  to 
determine  which  sanction  applies  at  the  end  of  this 
16  month  period. 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations.    "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/, 

2.  In  person  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30525.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119,  Crystal'Mall 
#2.  1921  Jefferson  Davis  Hwy  . 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays  The  PIRIB  telephone  number 
is  (703")  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify-  docket 
control  number  bPP-30525  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsvlvania  Ave..  NW.. 
Washington.  DC  20460 

2  In  person  or  by  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Ser%'ices 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Cn.'stal 
Mall  #2.  1921  Jefferson  Davis  Hwy  . 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB' telephone  number  is  (703)  305- 
5805. 
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3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30525.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  v^ill  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 


name,  date,  and  Federal  Register 

citation. 

II.  Registration  Applications 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  an  Active  Ingredient 
not  Included  in  any  Previously 
Registered  Product 

File  Symbol:  7291 9-R.  Applicant:  Exit 
Holdings  L.  L.  C,  2620  North  37th 
Drive,  Phoenix,  AZ  85009.  Product 
name:  EH-2001.  Type  of  product: 
Rodenticide.  Active  ingredient:  Yellow 
mustard  seed  powder  and  sodium 
alpha-olefin  sulfonate.  Proposed 
classification/Use:  For  control  of 
Richardson's  {Spermophilus 
richardsonii)  and  Wyoming  ground 
squirrels  (S.elegans). 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  .^pril  9.  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 

of  Pesticide  Programs. 

|FR  Doc.  02-9499  Filed  4-17-02;  8:45  am] 

B(LLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0009:  FRL-6832-6] 

Availability  of  Reregistration  Eligibility 
Decision  Document  for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces 
availability  and  starts  a  60-day  public 
comment  period  on  the  Reregistration 
Eligibility  Decision  (RED)  document  for 
the  pesticide  active  ingredient 
propargite.  The  RED  represents  EPA's 
formal  regulatory  assessment  of  the 
health  and  environmental  data  base  of 
the  subject  chemical  and  presents  the 
Agency's  determination  regarding 
which  pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-0009,  must 
be  received  on  or  before  June  17,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 


person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0009  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dayton  Eckerson,  Special  Review 
and  Reregistration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460:  telephone  number:  (703) 
308-8038;  and  e-mail  address: 
eckerson.dayton@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA): 
environmental,  human  health,  and 
agricultural  advocates;  pesticides  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  RED  documents  and  RED 
fact  sheets  electronically,  go  directly  to 
the  REDs  table  on  the  EPA  Office  of 
Pesticide  Programs  Home  Page,  at  http:/ 
/www.epa,gov/pesticides/reregistration/ 

status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


Federal  Register /Vol.  67,  No.  75 /Thursday.  April  18,  2002 /Notices 


19179 


action  under  docket  control  number 
OPP-2002-0009.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-2002-0009  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Peimsylvania  Ave.,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB' telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0009.  Electronic 


comments  may  also  be  filed  online  at 
many  Federal  Depositor)'  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  has  issued  a  RED  for  the 
pesticide  active  ingredient  listed  in  this 
document.  Under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  in  1988,  EPA 
is  conducting  an  accelerated 


reregistration  program  to  reevaluate 
existing  pesticides  to  make  sure  they 
meet  current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  the  chemical  listed  in 
this  document  is  substantially  complete, 
and  the  pesticide's  risks  have  been 
mitigated  so  that  it  will  not  pose 
unreasonable  risks  to  people  or  the 
environment  when  used  according  to  its 
approved  labeling.  In  addition,  EPA  is 
reevaluating  existing  pesticides  and 
reassessing  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA)  of  1996, 
The  pesticide  included  in  this  notice 
also  has  been  found  to  meet  the  FQPA 
safetv  standard. 

All  registrants  of  pesticide  products 
containing  the  active  ingredient  listed  m 
this  document  have  been  sent  the 
appropriate  RED.  and  must  respond  to 
labeling  requirements  and  product- 
specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
Products  also  containing  other  pesticide 
active  ingredients  will  not  be 
reregistered  until  those  other  active 
ingredients  are  determined  to  be  eligible 
for  reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally- 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  generally 
issuing  these  REDs  as  final  documents 
with  a  60-day  comment  period. 
Although  the  60-day  public  comment 
period  does  not  affect  the  registrant's 
response  due  date,  it  is  intended  to 
provide  an  opportunity  for  public  input 
and  a  mechanism  for  initiating  any 
necessary  amendments  to  the  REDs,  All 
comments  will  be  carefully  considered 
by  the  Agency.  If  any  comment 
significantly  affects  a  RED.  EPA  will 
amend  the  RED  by  publishing  a 
description  of  the  amendment  in  the 
Federal  Register 

EPA  is  particularly  interested  in 
receiving  comments  on  the  practicality 
of  the  revised  restricted  entr\'  intenals 
(REIs)  contained  in  the  RED.' (The  REI  is 
the  period  of  time  following  a  pesticide 
application  during  which  EPA  restricts 
worker  entry  into  a  treated  area  to 
mitigate  risks  posed  by  pesticide 
residues.  Once  the  REI  expires.  EPA 
believes  residues  have  declined  to  a 
point  where  they  pose  negligible  risks  to 
workers).  As  noted  in  the  RED.  the 
Agency  typically  structures  its  REI  label 
requirements  so  that  a  single  REI  will 
apply  to  all  post-application  activities 
for  a  given  crop  or  crop  group.  In  other 
words,  even  if  management  of  a  given 
crop  requires  multiple  post-application 
activities,  the  Agency  will  establish  a 
single  REI  for  all  those  activities  even  if 
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those  activities  involve  different 
exposure  potentials.  To  ensure  that 
workers  are  adequately  protected,  that 
one  REI  will  usually  be  based  on  the 
activity  that  involves  the  highest  level  of 
exposure.  This  approach  is  favored 
because  users  and  employers  are  more 
likely  to  understand  and  comply  with 
clear  labels.  Also,  establishing  multiple 
activity-based  REIs  for  crops  could 
cause  confusion  and  compromise 
compliance  with  and  enforcement  of 
worker  protection  regulations.  However, 
when  the  consideration  of  risks  and 
benefits  indicate  that  a  single  REI  is 
unworkable,  EPA  will  consider  granting 
exceptions.  For  most  propargite  uses,  a 
single  crop-specific  REI  is  being 
proposed  in  the  RED  because  no  critical 
activity  was  identified  that  warranted 
establishing  an  exception.  Diuring  the 
60-day  comment  period  for  this  RED. 
however,  EPA  will  accept  further 
comments  from  growers  regarding  needs 
for  additional  REI  exceptions  for 
specific  post-application  activities,  and 
will  add  such  exceptions  where  needed 
if  there  are  adequate  margins  of 
exposure  (MOEs)  and/or  benefits 
associated  with  such  activities  warrant 
such  an  exception.  To  assist  the  Agency 
in  making  its  risk/benefit  finding  on  a 
specific  exception  request,  the  following 
benefits-related  information  is  most 
useful. 

1.  Identify  the  crop(s)  and  provide  a 
description  of  the  specific  production 
task(s)  for  which  the  exception  is 
requested.  Explain  why  the  task  is 
critical  during  the  REI.  As  specifically 
as  possible,  describe  how  the  task  is 
performed  including  timing  within  the 
growing  season,  equipment  and/or  PPE 
used  in  performing  the  task,  nature  of 
the  contact  with  treated  surfaces,  and 
duration  for  performing  the  task 
including  the  number  of  hours  per  days 
and  number  of  days. 

2.  Explain  why  the  critical  tasks 
cannot  be  performed  prior  to 
application  or  after  the  REI  has  expired. 
Include  detailed  information  on  the 
critical  pest{s),  the  timing  of  the 
application,  and  the  impact  of 
modifying  the  pesticide  application  to 
conform  to  the  REI. 

3.  Describe  the  geographic  area  for 
which  the  exception  or  prohibition  is 
requested.  If  the  exception  request  is 
limited  to  a  specific  geographic  area, 
describe  why  the  circumstances  of 
exposure  or  economic  impact  resulting 
from  the  prohibition  of  routine  hand 
tasks  during  the  REI  are  unique  to  the 
geographic  area  named  in  the  exception 

4.  Explain,  for  each  requested  crop/ 
task  combination,  why  alternative 
practices  would  not  be  technically  or 
financially  viable.  Such  alternative 


practices  might  include  rescheduling 
the  pesticide  application  or  hand  labor 
activity:  using  non-chemical  pest 
control  alternatives;  using  an  alternative 
to  hand  labor  tasks,  such  as  machine 
cultivation;  or  substituting  a  pesticide 
with  a  shorter  REI.  This  information 
should  include  estimates  or  data  on  per 
acre  revenue,  and  cost  of  production  for 
the  crop  area  for  which  the  exception  is 
requested.  These  estimates  or  data 
should  include:  The  current  situation, 
the  situation  if  the  exception  is  not 
granted,  the  situation  if  the  exception  is 
granted,  and  specific  information  on  the 
individual  factors  which  cause 
differences  in  revenues  and  cost  among 
the  three  situations. 

5.  Provide  documentation  or  a 
description  of  the  safety  and  feasibility 
of  such  an  exception,  including,  but  not 
limited  to,  the  period  of  time  required 
daily  per  worker  to  perform  the  hand 
labor  activity,  any  suggested  methods  of 
reducing  the  worker's  exposure,  and  any 
other  mitigating  factors,  such  as  the 
availability  of  mechanical  devices  that 
would  reduce  the  workers'  contact  with 
the  treated  surfaces. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  RED  falls 
under  FIFRA.  as  amiended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,  "  before  calling  in 
product-specific  data  on  individual  end- 
use  products,  and  either  reregistering 
products  or  taking  'other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection. 

Dated:  April  5.  2002. 
Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

|FR  Doc.  02-9501  Filed  4-17-02  8:45  am] 

BILLING  CODE  6560-^0-S 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1081,  must  be 
received  on  or  before  May  20,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1081  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Mary  L.  Waller,  Fungicide  Branch, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-9354;  e- 
mail  address:  waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1081;  FRL-6831 -2] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially aflected  enti- 
ties 


■+- 


Industry 


111 
112 
311 

32532 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1081.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crv'stalMall 
#2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identifv'  docket 
control  number  PF-1081  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 


Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encr\'ption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1081.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation, 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  2.  2002 
Robert  A.  Forrest 

Acting  Director.  Registration  Division.  Office 

of  Pesticide  Programfi 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summar>-  of  the  petition 
was  prepared  by  Safe  Materials,  Inc.  and 
represents  the  views  of  Safe  Materials, 
Inc.  EPA  is  publishing  the  petition 
summary  verbatim  without  editing  it  in 
any  way.  The  petition  summary- 
announces  the  availability  of  a 
description  of  the  anah-tical  methods 
available  to  EPA.  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues,  or  an  explanation  of  why  no 
such  method  is  needed. 

Safe  Materials,  Inc. 

PP  2F6362 

EPA  has  received  a  pesticide  petition 
(2F6362)  from  Safe  Materials.  Inc..  P.O. 
Box  1065,  Valdosta,  GA  31603-1065 
proposing,  pursuant  to  section  408(d)  of 
FFDCA.  21  use.  346a(d).  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance,  in 
or  on  the  raw  agricultural  commodity 
cotton  seed.  EPA  has  determined  that 
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the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(dK2)  of  the  FFDCA: 
however,  EPA  has  not  hilly  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time,  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  Federal 
Register  of  July  7.  1995  (60  PR  35396) 
(FRL^957-9),  announced  the 
reclassification  of  a  number  of  inert 
ingredients  from  List  3  to  List  4B 
(minimal  risk).  EPA  included  alpha- 
sec-alkyl(Ci  i-i.O-omega- 
hydroxypoly(oxyethylene)  among  those 
substances  on  List  4B  indicating: 

•  "On  behalf  of  the  Office  of 
Pesticide  Programs,  these  substances 
were  reviewed  by  the  Structure  Activity 
Team  of  EPA's  Office  of  Pollution 
Prevention  and  Toxics,  with  each 
judged  to  be  of  low  concern  for  potential 
human  health,  and/or  environmental 
effects." 

•  "These  inert  ingredients  were 
evaluated  by  the  Office  of  Pesticide 
Program's  inert  review  group,  and 
determined  to  be  of  minimal  risk." 

•  "A  list  of  these  inert  ingredients 
proposed  for  reclassification  was 
provided  to  EPA's  Office  of  Water  and 
to  the  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  for  comment:  no 
adverse  comments  were  received." 

Additionally.  EPA  has  already 
exempted  from  the  requirements  of  a 
tolerance  under  40  CFR  180.1001(c)  the 
residues  of  alpha-sec-alkyl(Cii  lO- 
omega-hydroxypoly(oxyethylene)  for 
use  in  pesticide  formulations  applied  to 
growing  crops,  or  to  raw  agricultural 
commodities  after  harvest. 

The  addition  of  alpha-sec- 
alkyKdi  i-iJ-omega- 
hydroxypoly(oxyethylene)  to  the  list  of 
substances  considered  exempt  from  the 
requirement  of  a  tolerance  when  used  as 
an  active  ingredient,  would  merely 
acknowledge  the  fact,  that  this  product 
is  safe  to  humans  and  the  environment. 

As  alpha-sec-alkyl(C  1 1  i  sl-omega- 
hydroxypoly(oxyeUiylene),  contains  as 
an  integral  part  of  it's  composition  the 
atomic  elements,  carbon,  hydrogen,  and 
oxygen,  it  is  not  expected  to  be 
degraded  into  any  metabolites  of 
toxicological  concern.  This  nonionic 
surfactant  would  be  expected  to 
biodegrade  ultimately  and  completely 
into  carbon  dioxide  and  water. 

The  metabolism  of  4-n-nonylphenol 
(4-NP),  a  metabolite  of  alpha-sec- 
alkyl(Cii-i5)-omega- 
hydroxypoly(oxyethylene),  has  been 
investigated.  The  metabolism  was 


examined  in  cell  cultures  of  wheat, 
according  to  a  standard  method.  Four 
major  radioactively  labeled  fractions, 
were  detected  and  isolated.  They  were 
shown  to  be  4-(hydroxy)-  and  4- 
(dihydroxy)  nonylphenols,  which  were 
glucosylated  at  the  phenolic  OH-group 
and  further  glucosylated, 
glucuronidated,  and  acylated  with 
acetic  acid  or  malonic  acid.  These 
results  confirm  and  extend  the  findings 
of  a  trial  investigating  p-tert-octyphenol 
in  barley  plants.  Hexaethoxylated  p-tert- 
octylphenol  was  also  reduced  to 
monohydroxylated  and  glycosylated 
metabolites,  it  is  proposed  that,  alpha- 
sec-alky  1(C  111  5)-omega- 
hydroxypoly(oxyethylene),  would  also 
be  metabolized  in  the  same  manner. 

2.  AnaMical  method.  Alpha-sec- 
alkyUC:  ,s)-omega- 
hydroxypoly(oxyethylene),  and  its 
metabolites,  can  be  extracted  from  crop 
matrices  by  blending  with  methylene 
chloride.  After  blending,  the  extract  is 
fihered,  volume  reduced,  excess  solvent 
is  evaporated  using  nitrogen.  The 
organic  residue  is  then  analyzed  by 
using  a  high  performance  liquid 
chromotography  (HPLC)  equipped  with 
a  ultraviolet  (UV)  detector. 

3.  Magnitude  of  residues.  EPA  has 
alreadv  exempted  from  the  requirements 
of  a  tolerance  under  40  CFR  180.1001(c) 
the  residues  of  alpha-sec-alkyl{C|l_l5)- 
omega-hydroxypoly(oxyethylene),  when 
used  as  an  inert  ingredient  in  pesticide 
formulations  that  may  be  applied  to 
growing  crops,  or  raw  agricultural 
commodities  after  harvest.  As  Safe 
Materials.  Inc.  is  requesting  an 
exemption  from  the  requirement  of  a 
tolerance,  the  magnitude  of  residues  in 
cotton  seed  was  not  quantified. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  rat  oral 
LDso  was  2,910  milligrams/kilogram 
(mg/kg)  male  and  971  mg/kg  female. 
The  acute  rat  dermal  LDso  was  2,730 
mg/kg  male  and  <3.000  mg/kg  for 
female.  The  4-hour  rat  inhalation  LC50 
was  1.06  milligrams  per  liter  (mg/L)  for 
both  male  and  female.  Alpha-sec- 
alkyUCn  is)-omega- 
hydroxypoly(oxyethylene),  was  slightly 
irritating  to  rabbit  skin  and  caused 
corneal  involvement.  Based  on  these 
results.  alpha-sec-alkyl(Ci  i^isl-omega- 
hydroxypoly{oxyethylene)  would  be 
classified  as  EPA  Category  III.  for 
inhalation  toxicity  and  dermal  toxicity. 
EPA  Category  IV.  for  oral  toxicity  and 
dermal  irritation,  and  EPA  Category  I, 
for  eye  irritation.  Alpha-sec- 
alkyi(Cii  i5)-omega- 
hydroxypoly(oxyethylene),  was  not  a 
sensitizer  to  the  skin. 


2.  Genotoxicty.  The  Ames  test  for 
mutagenicity  of  nonoxynol-9,  a 
structurally  similar  product,  was 
negative. 

3.  Reproductive  and  developmental 
toxicity.  The  broad  range  of  structurally 
similar  products,  which  are  presently 
approved  for  use  in  pesticide 
formulations,  and  adjuvants  have  not 
been  reported  to  cause  reproductive  or 
developmental  toxicity.  In  a  3-month 
study  with  rats,  dietary  administration 
of  alkyl-omega- 

hydroxvpoly{oxyethvlene)  (100%  Cn^i?) 
at  dose'levels  of  62.5'.  125.  250  or  500 
mg/kg/day  resulted  in  statistically 
significant  decreases  in  mean  body 
weight  gain,  in  both  males  and  females 
at  doses  above  125  mg/kg/day.  Females 
exhibited  significant  decreases  in  mean 
food  consumption.  Treatment  had  no 
effect  on  survival,  clinical  signs,  organ 
weights,  and  weight  gain.  A  no  observed 
adverse  effect  level  (NOAEL)  of  62.5 
mg/kg  and  a  lowest  observed  adverse 
effect  level  (LOAEL)  of  125  mg/kg  was 
established. 

In  a  3-month  study  with  rats,  dietary 
administration  at  82,  154  and  354  mg/ 
kg/day  caused  no  adverse  effects  on 
survival,  clinical  signs,  organ  weights, 
hematology,  or  gross  and  histopathology 
at  any  dose  level.  Based  upon  decrease 
in  body  weight  gain,  a  NOAEL  of  154 
mg/kg/day  and  a  LOAEL  of  354  mg/kg/ 
day  was  established. 

A  two-generation  rat  reproductive 
study  to  determine  reproductive  toxicity 
of  octylphenol,  a  structurally  similar 
product  was  conducted.  Five  groups  of 
rats  were  administered  octylphenol  at 
dose  levels  of  0.  0.2,  20,  200,  and  2,000 
parts  per  million  (ppm).  Effects  were 
observed  only  at  2,000  ppm,  including 
decreased  body  weights  in  adults,  and 
during  the  latter  portion  of  lactation  in 
offspring  and  minor  body  weight-related 
delays  in  acquisition  of  vaginal  opening 
and  preputial  separation.  No  effects  on 
reproductive  parameters,  testes, 
prostate,  or  ovary  weights  or 
morphology,  on  sperm  counts,  motility, 
morphology  or  production,  or  on  estrous 
cyclicity  were  observed.  The  NOAELs 
for  systemic  and  postnatal  toxicity  were 
200  ppm  and  at  or  above  2,000  ppm  for 
reproductive  toxicity. 

4.  Subchronic  toxicity.  Para- 
nonylphenol  is  used  to  produce 
nonylphenol  ethoxylates  (a  class  of 
nonionic  surfactants),  a  subgroup  of 
alkylphenol  ethoxylates  to  which  alkyl- 
omega-hydroxypoly(oxyethylene) 
(100%  Cii-is)  belongs.  The  primary 
ijiodegradation  of  alkylphenol 
ethoxylates  is  the  hydrolytic  removal  of 
ethoxylate  groups.  This  step  is  relatively 
rapid,  and  results  in  the  intermediate 
nonylphenol.  Thus,  it  is  widely 
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accepted  that  tests  with  para- 
nonylphenol  represent  the  alkylphenol 
ethoxylates. 

In  a  90-day  rat  feeding  study,  para- 
nonylphenol  was  administered  to  four 
groups  of  rats  at  dietary  concentrations 
of  0,  15,  50,  and  150,  mg/kg/day.  There 
were  25  rats/sex/group  in  the  control 
and  high  dose  groups  and  15  rats/sex/ 
group  in  the  low  and  mid-dose  groups. 
Ten  of  the  25  rats/sex  in  the  control  and 
high-dose  groups  were  designated  as 
recovery  animals  and  were  maintained 
on  control  diets  for  4  weeks  after 
completion  of  the  90-day  exposure 
period  to  assess  the  reversibility  of  any 
effects  which  might  be  observ^ed.  In-life 
effects,  were  limited  to  small  decreases 
in  body  weight  and  food  consumption 
in  the  150  mg/kg  dose  group.  Post- 
mortem measurements  at  week  14 
indicated  a  dose-related  kidney  weight 
increase  in  males  and  a  decrease  in 
renal  haline  globules/droplets  in  males 
from  the  high  dose  group.  The  kidney 
weights  showed  complete  recovery 
following  the  4-week  post-dosing 
recover}'  period.  Due  to  the  small 
magnitude  of  the  changes,  (i.e..  all 
weights  were  within  or  near  laboratory 
historical  control  values),  and  the  lack 
of  correlating  clinical  or 
histopathological  changes,  the  kidney 
weight  alterations  were  not  considered 
toxicologically  significant.  The 
biological  significcince  of  reduced 
hyaline  in  the  kidneys  of  male  rats  from 
the  high  dose  group  is  uncertain.  Renal 
tubular  hyaline  is  associated  with  the 
rat-specific  protein,  alpha-2u-globulin. 
and  therefore,  this  finding  was  not 
considered  toxicologically  relevant  to 
humans.  No  other  effects  attributable  to 
para-nonylphenol  were  observed.  Based 
upon  the  minor  findings  for  the  high 
dose  group,  the  NOAEL  in  this  study  is 
considered  to  be  50  mg/kg/day  and  the 
LOAEL  is  150  mg/kg/day. 

5.  Chronic  toxicity.  No  long-term 
chronic  toxicity  studies  are  available  for 
alkylphenol  ethoxylates  to  which  alkyl- 
omega-hydroxypoiy(oxyethylene) 
(100%  Ci  i_i,s)  belongs,  but  an 
unpublished  2-year  feeding  study  in 
rats  and  an  18-month  dermal  study  in 
mice  using  primar\'  alcohol  ethoxylates 
are  available.  There  were  no  treatment 
related  effects. 

Additionally,  in  its  notice  of  July  7, 
1995 (60  FR  35396)  (FRL-4957-9) 
which  moved  alkyl-omega- 
hydroxypoly(oxyethylene)  (100%  Cn-i?) 
from  List  3  to  List  4B  (minimal  risk), 
EPA  stated: 

•    "On  behalf  of  the  Office  of 
Pesticide  Programs,  these  substances 
were  reviewed  bv  the  Structure  Activity 
Team  of  the  EPA's  Office  of  Pollution 
Prevention  and  Toxics  with  each  judged 


to  be  of  low  concern  for  potential 
human  health  and/or  environmental 
effects." 

•  "These  inert  ingredients  were 
evaluated  by  the  Office  of  Pesticide 
Program's  Inert  Review  Group  and 
determined  to  be  of  minimal  risk." 

•  "A  list  of  these  inert  ingredients 
proposed  for  reclassification  was 
provided  to  EPA's  Office  of  Water  and 
to  the  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  for  comment;  no 
adverse  comments  were  received.  " 

Safe  Materials,  Inc.  believes,  alkyl- 
omega-hydroxypoly(oxyethylene) 
(100%  Ci  i-is).  should  be  classified  as  a 
"Not  Likely"  carcinogen  based  upon 
lack  of  carcinogenicity  in  rats  and  mice. 
As  alkyl-omega- 

hydroxypoly(oxyethylene)  (100% 
Cii  -is)  has  been  federally  approved  for 
use  in  pesticide  formulations  applied  to 
growing  crops,  or  to  raw  agricultural 
commodities  after  harvest,  this 
particular  minute,  additional  use  should 
be  of  little  concern  to  the  welfare  of  the 
U.S.  population. 

6.  Animal  metabolism.  The 
absorption,  distribution,  metabolism 
and  excretion  of  alkyl-omega- 
hydroxypoly(oxyethylene)  (100%  Cu-ii) 
is  well  understood  in  mammals. 
Pharmacokinetic  data  indicate  rapid 
metabolism  and  excretion  of 
alkylphenols,  which  is  consistent  with 
the  low  toxicity  of  nonylphenol.  Current 
research  confirms,  that  single  doses  of 
nonylphenol  (5  or  200  mg/kg)  are 
rapidly  excreted,  and  that  nonylphenol 
does  not  accumulate  in  the  tissues  of 
rats.  It  has  also  been  proven  that  the 
liver  and  kidney  of  female  rats  were  able 
to  clear  nonoxynol  labeled  with  '■'C  in 
the  ethylene  oxide  chain  within  48 
hours.  Similarly,  it  has  been  shown  that 
structurally  related  alkylphenol, 
Qctylphenol.  was  rapidly  excreted  (half- 
life  of  approximately  5  hours)  by  first- 
pass  hepatic  metabolism  via 
glucuronide  conjugation.  Octylphenol 
toxicokinetics  after  repeated 
administration  was  investigated,  in  male 
Wistar  rats  receiving  daily  gavage 
administrations  of  50  or  200  mg 
octylphenol/kg  body  weight  for  14 
consecutive  days.  Profiles  of 
octylphenol  blood  concentration  vs  time 
determined  on  day  1  and  day  14  were 
similar,  indicating  that  repeated  oral 
gavage  administration  did  not  lead  to 
increased  blood  concentrations.  Only 
doses  which  saturated  the  metabolic 
capacity  of  the  liver.  (<200  mg/kg/day 
for  14-days),  resulted  in  measurable 
concentrations  of  octylphenol  in  the 
tissues  (primarily  the  fat).  Another 
group  of  rats  received  octylphenol  via 
drinking  water  saturated  with 
octylphenol  (8  ppm)  over  a  period  of 


28-days.  Oct\lphenol  was  not  detected 
in  any  blood  sample  from  animals 
treated  via  drinkmg  water. 

7.  Endocrine  disruption  A  two- 
generation  rat  reproductive  study  to 
determine  reproductive  toxicity  of 
octylphenol.  a  structurally  similar 
product,  was  conducted.  Five  groups  of 
rats  were  administered  octylphenol  at 
dose  levels  of  0.  0.2.  20.  200.  and  2,000 
ppm.  No  effects  in  reproductive 
parameters,  testes,  prostate,  or  ovarj' 
weights  or  morphology,  on  sperm 
counts,  motility,  morphology, 
production,  or  on  estrous  cyclicity  were 
obser\'ed.  No  estrogen-like  effects  were 
evident. 

In  a  90-day  rat  feeding  study,  para- 
nonylphenol  (primar\'  breakdown 
product)  was  administered  to  four 
groups  of  rats  at  dietari'  concentrations 
of  0.  15.  50.  and  150  milligram/ 
kilogram/day  (mg/kg/day).  There  were 
25  rats/sex/group  in  the  control  and 
high  dose  groups  and  15  rats/ sex/group 
in  the  low  and  mid  dose  groups.  Ten  of 
the  25  rats/sex  in  the  control  and  high 
dose  groups  were  designated  as  recover)' 
animals  and  were  maintained  on  control 
diets  for  4  weeks  after  completion  of  the 
90-day  exposure  period  to  assess  the 
reversibility  of  any  effects  which  might 
be  obser\'ed.  Estrous  cyclicity  was 
monitored  using  vaginal  cytology  during 
week  8  of  the  study,  and  sperm  count, 
motility  and  morphology  were 
evaluated  at  termination.  No  changes 
were  obser\ed  for  estrous  cycling, 
sperm  evaluations,  or  effects  on 
endocrine  organs.  Para-nonylphenol. 
therefore,  did  not  manifest  any  estrogen- 
like activity  as  measured  in  these 
parameters  at  dietary-  concentrations  as 
high  as  150  mg/kg/day.  Safe  Materials. 
Inc..  therefore,  does  not  expect  alkyl- 
omega-hydroxypoly(oxyethylene) 
(100%  Cii-i?)  to  exhibit  any  estrogen- 
like activity. 

C  Aggregate  Exposure 

1 .  Dietary  exposure  Alkyl-omega- 
hydroxypoly(oxyethylene)  (100% 
Ci  1  I-.),  is  proposed  as  a  nematicide  and 
fungicide  for  use  on  cotton.  EPA  has 
exempted  from  the  requirements  of  a 
tolerance  under  40  CFR  180.1001(c)  the 
residues  of  alpha-sec-alkyl(Ci  1-15)- 
omega-hydroxypoly(oxyethylene)  when 
used  as  an  inert  ingredient  in  pesticide 
formulations,  that  may  be  applied  to 
growing  crops  or  raw  agricultural 
commodities  after  harvest.  21  CFR 
173.315  permits  use  as  a  surface  active 
agent  for  washing  sugar  beets  prior  to 
the  slicing  operation  at  a  level  not  to 
e.xceed  3  ppm.  21  CFR  178,3400,  allows 
use  as  an  emulsifier  and/or  surface 
active  agent  in  the  manufacture  of 
articles  or  components  of  articles 
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intended  for  use  in  producing, 
manufacturing,  packing,  processing, 
preparing,  treating,  packaging  or 
holding  food.  21  CFR  181.30  permits  the 
use  in  the  manufacture  of  paper  and 
paperboard  products  for  use  in  food 
packaging. 

The  Federal  Register,  of  July  7,  1995 
(60  FR  35396),  announced  the 
reclassification  of  a  number  of  inert 
ingredients  from  List  3  to  List  4B 
(minimal  risk).  EPA  included  alpha-sec- 
alky  1(C  1 1  - 1 5)-omega- 
hydroxypoly(oxyethylene)  among  those 
substances  on  List  4B  indicating: 

•  "On  behalf  of  the  Office  of 
Pesticide  Programs,  these  substances 
were  reviewed  by  the  Structure  Activity 
Team  of  EPA's  Office  of  Pollution 
Prevention  and  Toxics,  with  each 
judged  to  be  of  low  concern  for  potential 
human  health  and/or  environmental 
effects." 

•  "These  inert  ingredients  were 
evaluated  by  the  Office  of  Pesticide 
Program's  Inert  Review  Group  and 
determined  to  be  of  minimal  risk." 

•  "A  list  of  these  inert  ingredients 
proposed  for  reclassification  was 
provided  to  EPA's  Office  of  Water  and 
to  the  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  for  comment;  no 
adverse  comments  were  received." 

i.  Food.  As  61  companies  currently 
have  135  different  pesticide  products 
approved  by  the  EPA  containing  alpha- 
sec-alkyl(Cii-is)-omega- 
hydroxypoly{oxyethylene)  at  varying 
concentrations  approved  for  various  use 
sites  including  food  crops,  we  believe 
that  the  approval  of  this  petition,  adding 
the  use  of  cotton  would  pose  minimal 
additional  risk  to  the  U.S.  population. 

The  addition  of  alpha-sec- 
alkyl(Cn-i5)-omega- 
hydroxypoly(oxyethylene)  to  the  list  of 
substances  considered  exempt,  from  the 
requirement  of  a  tolerance  when  used  as 
an  active  ingredient  would  merely 
acknowledge  the  fact  that  this  product 
is  safe  to  humans  and  the  environment. 
The  addition  of  the  expanded  use  on 
cotton  is  not  expected  to  significantly 
increase  the  dietajy  exposure  to  this 
compound. 

ii.  Drinking  water.  The  product  has 
been  shown  to  readily  biodegrade  and. 
therefore,  is  not  likely  to  be  present  in 
potable  water  supplies.  The  standard 
wastewater  treatment  systems  as  they 
exist  in  the  United  States  are  able  to 
treat  surfactants  effectively,  and  there  is 
no  evidence  of  accumulation  of 
nonylphenol,  or  other  structurally 
similar  products  in  the  aquatic 
enviroiunents. 

A  risk  assessment  of  nonylphenol  and 
its  ethoxylates  (a  degradation  product  of 
the  proposed  chemical,  in  U.S.  river 


water  and  sediment  was  conducted.  A 
survey  of  those  river  reaches  most  likely 
to  contain  nonylphenol  and  its 
ethoxylate  residues  was  conducted 
based  on  a  random  sample  of  a  subset 
of  EPA  River  Reach  File  defined  by 
certain  selection  criteria.  Applying 
enhanced  analytical  techniques,  little  or 
no  nonylphenol  or 
nonylphenoethoxylate  was  foimd  in 
river  water  at  most  locations:  median 
0.00008  milligrams  per  liter  (mg/L), 
95th  percentile  0.00027  mg/L. 

A  studv  of  nonylphenol  polyethoxy 
carboxylate  (NPEC)  metabolites  of 
nonionic  surfactants  in  U.S.  paper  mill 
effluents,  municipal  sewage  treatment 
plant  effluents  and  river  waters  reported 
similar  findings.  Paper  mill  effluents 
typicallv  contained  less  than  100  ^g/L 
NPECs  and  NPEC  concentrations  in 
effluents  from  sewage  treatment  plants 
ranged  from  140  to  270  micrograms/ 
Liter  (|ig/L).  Based  upon  animal 
metabolism  studies,  these  low  level 
concentrations  in  drinking  water  would 
be  rapidly  excreted  by  humans. 

2.  Non-dietary-  exposure.  Alkyl- 
omega-hydroxypoly(oxyethylene) 
(100%  Cii  lO  and  structurally,  similar 
surfactants  are  widely  used  in  various 
industry,  institutional,  and  household 
applications.  U.S.  production  exceeded 
500  million  pounds  in  1990.  Industrial 
uses  (55%  of  total  volume)  included 
manufacture  of  plastics,  textiles,  paper 
and  agricultiu-al  chemical  products. 
Institutional  applications  (30%  of  total 
volume)  include  vehicle  cleaning, 
commercial  laundr>'  products,  and  hard 
surface  cleaners.  Personal  care  products, 
contraceptives,  cosmetics,  and 
household  laundr\-  products  account  for 
the  majority  of  household  applications 
(15%  of  total  volume). 

Given  the  wide  spread  use  of  this 
group  of  compounds,  the  additional 
exposure  resulting  from  granting  this 
petition  is  not  expected  to  significantly 
alter  the  risk  profile. 

D.  Cumulative  Effects 

There  is  a  wide  range  of  structurally 
similar  compounds  that  are  used  in 
many  products  to  which  the  U.S. 
population  is  exposed.  Safe  Materials, 
inc.  is  unaware  of  any  cumulative 
effects  occurring  from  such  uses. 
Further,  the  use  of  the  product  that  is 
subject  to  the  tolerance  exemption 
petition  is  not  likely  to  significantly 
increase  daily  exposure  to  this  class  of 
compounds.  Therefore,  a  cumulative 
risk  assessment  was  not  done  for  this 
chemical. 

E.  Safety  Determination 

1.  U.S.  population.  In  the  Federal 
Register  of  July  7, 1995  (60  FR  35396). 


which  moved  alpha-sec-alkyUCn-i.s)- 
omega-hydroxypoly(oxyethylene)  from 
List  3  to  List  4B  (minimal  risk)  EPA 
stated: 

•  "On  behalf  of  the  Office  of 
Pesticide  Programs,  these  substances 
were  reviewed  by  the  Structure  Activity 
Team  of  EPA's  Office  of  Pollution 
Prevention  and  Toxics,  with  each 
judged  to  be  of  low  concern  for  potential 
human  health  and/or  enviroiunental 
effects." 

•  "These  inert  ingredients  were 
evaluated  by  the  Office  of  Pesticide 
Program's  Inert  Review  Group  and 
determined  to  be  of  minimal  risk." 

•  "A  list  of  these  inert  ingredients 
proposed  for  reclassification,  was 
provided  to  EPA's  Office  of  Water  and 
to  the  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  for  comment;  no 
adverse  comments  were  received." 

Expansion  of  the  uses  of  the  product 
to  cotton  as  an  active  ingredient,  is  not 
likely  to  significantly  increase  the  U.S. 
population's  exposure  to  the  product 
and  related  compounds.  Therefore, 
there  is  reasonable  certainty  that  no 
harm  to  the  U.S.  population  will  resuH 
from  the  use  described. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
safety,  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base,  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments, 
either  directly  through  the  use  of  margin 
of  exposure  (MOE)  analysis,  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  There  is  no 
available  data  to  indicate  any  additional 
sensitivity  of  infants  and  children  to 
this  product,  or  to  other  similar 
products,  which  have  been  in  use  for 
many  years  and  for  nimierous  uses. 
There  are  no  data  that  suggest  that  there 
is  a  basis  to  require  an  additional 
margin  of  safety  to  be  applied. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  maximum  residue  levels 
established  for  residues  of  alpha-sec- 
alkyl(Cii-i5)-omega- 
hydroxypoly(oxyethylene) . 
(FR  Doc.  02-9500  Filed  4-17-02;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act;  Meeting 

agency:  Federal  Election  Commission. 

DATE  &  TIME:  Tuesday.  April  23,  2002  at 

10  a.m. 

PLACE:  999  E  Street,  NVV.,  Washington. 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  &  TIME:  Thursday,  April  25,  2002 
at  10  a.m. 

PLACE:  999  E  Street  NW..  Washington. 
DC  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 
public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2002-04: 
Austin,  Nichols  &  Co.,  Incorporated;  d/ 
b/a  Pernod  Ricard  USA,  by  counsel, 
Brett  G.  Kappel. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-9624  Filed  4-16-02:  11:19  ami 

BILLING  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreements  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  Nos.:  01 1560-004, 
011561-004,  011562-005. 

Title:  The  Transatlantic  Bridge 
Agreement:  COSCO/KL  Transatlantic 
Vessel  Sharing  Agreement;  KL/YM 
Transatlantic  Vessel  Sharing  Agreement. 


Parties: 

COSCO  Container  Lines  Company, 

Limited,  Kawasaki 

Kisen  Kaisha.  Ltd., 

Yangming  Marine  Transport 
Corporation. 

Synopsis:  The  proposed  agreement 
modifications  add  ports  in  the 
Mediterranean  to  the  geographic  scope 
of  the  three  agreements. 

Agreem  e/i  f  A'o . :  0 1 1 6  3  7-00  7 . 

Title:  AMPAC  Cooperative  Working 
Agreement. 

Parties: 

TMM  Lines  Limited,  LLC, 

Hamburg-Siid, 

Maruba  S.C.A.. 

Compania  Chilena  De  Navegacion 
Interoceanica.  S.A. 

Synopsis:  The  proposed  amendment 
adds  Compania  Chilena  De  Navegacion 
Interoceanica,  S.A.  as  a  party,  revises 
the  number  of  vessels  to  be  provided  by 
each  party,  and  amends  the  allocation  of 
space  among  the  parties. 

Agreement  No.:  01 1 737-005. 

Title:  The  MCA  Agreement. 

Parties: 

Alianca  Navegacao  e  Logistica  Ltda.. 

Antillean  Marine  Shipping 
Corporation, 

CMACGM.  S.A.. 

Companhia  Libra  de  Navegacao. 

Compania  Sud  Americana  de  Vapores 
S.A.. 

CP  Ships  (UK)  Limited  d.b.a.  ANZDL 
and  d.b.a.  Contship  Containerlines, 

Crowley  Liner  Services.  Inc., 

Dole  Ocean  Cargo  Express,  Inc., 

Hamburg  Sud. 

Hapag-Lloyd  Container  Linie, 

King  Ocean  Central  America  S.A., 

King  Ocean  Service  De  Colombia  S.A.. 

King  Ocean  Service  De  Venezuela 
S.A., 

Lykes  Lines  Limited.  LLC, 

Montemar  Maritima  S.A., 

Nippon  Yusen  Kaisha, 

Norasia  Container  Line  Limited, 

Tecmarine  Lines,  Inc., 

TMM  Lines  Limited,  LLC, 

Tropical  Shipping  &  Construction  Co.. 
Ltd., 

Wallenius  Wilhelmsen  Lines  AS. 

S\mopsis:  The  proposed  amendment 
adds  Nippon  Yusen  Kaisha  as  a  party  to 
the  agreement  and  deletes  Far  Eastern 
Shipping  Company  as  a  party  to  the 
agreement. 

Agreement  No.:  01 1 798. 

Title:  Atlantic  Space  Charter 
Agreement. 

Parties: 

Hapag-Lloyd  Container  Linie  GmbH, 

Nippon  Yusen  Kaisha. 

Orient  Overseas  Container  Line 
Limited, 

Orient  Overseas  Container  Line  Inc.. 


Orient  Overseas  Container  Line  (UK) 
Ltd.. 

P&O  Nedllovd  Limited, 

P&O  Nedlloyd  B\'. 

Lykes  Lines  Limited,  LLC, 

TMM  Lines  Limited.  LLC, 

COSCO  Container  Lines  Company. 
Ltd.. 

Hanjin  Shipping  Co..  Ltd.. 

Kawa.saki  Kisen  Kaisha.  Ltd., 

YangMing  (UK)  Ltd. 

Synopsis:  The  proposed  agreement 
establishes  a  vessel-sharing  agreement 
among  the  parties  in  the  trade  between 
Miami,  New  Orleans,  and  Houston,  on 
the  one  hand,  and  ports  in  North 
Europe,  on  the  other. 

Agreement  No  :  201098-002, 

Title:  New  Orleans/Carnival  Terminal 
Agreement. 

Parties.  The  Board  of  Commissioners 
of  the  Port  of  New  Orleans  Carnival 
Corporation. 

Synopsis:  The  proposed  amendment 
is  a  restatement  of  the  original 
agreement  and  also  includes  provisions 
for  an  expanded  terminal  The 
agreement  now  is  to  run  through 
November  26,  2007,- 

Dated:  April  12.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Theodore  .\.  Zook, 

Assistant  Secretan-. 

(FR  Doc.  02-9366  Filed  4-1  7-02.  8:45  am) 

BILLING  CODE  673(W)1-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  02-06} 

Hudson  Shipping  (Hong  Kong)  Ltd.  d/ 
b/a  Hudson  Express  Lines;  Possible 
Violations  of  Section  10(aX1)  of  the 
Shipping  Act;  of  1984;  Notice  of 
Investigation  and  Hearing 

Notice  is  given  that,  on  April  5.  2002. 
the  Federal  Maritime  Commission 
("Commission")  served  an  Order  of 
Investigation  and  Hearing  on  Hudson 
Shipping  (Hong  Kong)  Ltd.  d/b/a 
Hudson  Express  Lines  ("Hudson"). 

Hudson  holds  itself  out  as  a  non- 
vessel-operating  common  carrier 
("NVOCC").  It  appears  that  Hudson 
obtained  ocean  transportation  on  behalf 
of  other  NVOCCs  by  permitting  them  to 
use  its  service  contracts  to  transport 
their  shipments  at  lower  rates  than 
should  have  been  applicable 

This  proceeding  seeks  to  determine 
whether  Hudson  violated  section 
10(a)(1)  of  the  1984  Act  and.  in  the 
event  violations  are  found,  whether 
penalties  should  be  assessed  and.  if  so, 
in  what  amount  and  whether  a  cease 
and  desist  order  should  be  issued. 
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Anv  person  having  an  interest  in 
participating  in  this  proceeding  may  file 
a  petition  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  rules  of  practice  and 
procedure.  46  CFR  502.72. 

Bryant  L.  VanBrakle. 

Secretary. 

IFR  Doc.  02-9370  Filed  4-17-02;  8:45  ami 

BILLING  CODE  6730-01 -M 


License  No 


16183F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984.  as  amended  by  the  Ocean 


Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46  CFR  515. 


Name/Address 


Date  Reissued 


AJ    International    Shipping/Shipping,    Inc.,    4548    Mundy    February  6,  2002. 
Road,  Jacksonville,  FL  32207. 


Sandra  L.  Kusumoto. 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

|FR  Doc.  02-9368  Filed  4-17-02:  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below; 

License  Number:  3504NF. 

Name:  Indo-China  Express.  Inc. 

Address:  211  Tenth  Street.  Suite  201, 
Oakland.  CA  94607. 

Date  Revoked:  March  4,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4294F. 

Name:  Louis  Espinoza  dba  Royal 
International  Freight  Forwarding 
Company. 

Aadress:  366  Woodlawn  Avenue. 
Jersey  City.  NJ  07305-1306. 

Date  Revoked:  February  8.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Ucensing. 

IFR  Doc.  02-9367  Filed  4-17-02;  8:45  am) 
BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 


Federal  Maritime  Commission  an 
application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington.  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Liberty  Maritime,  4545  Lovetta.  #3503. 
Spring,  TX  77388.  Officer:  Michael 
Koch.  Partner/Owner.  (Qualifying 
Individual) 

let  Cargo  Forwarders  International,  Inc. 
3100  E.  8th  Street.  Suite  C,  National 
City.  CA  91950.  Officers:  Jessie  S. 
Gomez.  President.  (Qualifying 
Individual).  Remedios  F.  Gomez, 
Secretary 

Nex-Freight  System  Inc..  167—43  148th 
Avenue,  Jamaica.  NY  11434,  Officer; 
Hyeok  Namkoong,  President. 
Qualifying  Individual 

Tug  Logistics.  Inc..  17979  Arenth 
Avenue.  Bldg.  #A,  City  of  Industry, 
CA  91 748  Officer;  Robert  Hsiang  Lin, 
Wu,  President.  (Qualifying 
Individual) 

Fortune  Logistics  Inc.  177 — 25 
Rockaway  Blvd.,  Jamaica,  NY  11434, 
Officers;  Alan  Lo.  President, 
(Qualifying  Individual),  Tommy  Yu, 
Vice  President 

Clarke  International  Services  Inc.,  359 
N.  Oak  Street,  Inglewood,  CA  90302, 
Officers:  John  J.  Clarke,  President, 
(Qualifv'ing  Individual).  James  F. 
Clarke.  Vice  President 

Calvary  Corp..  9660  Flair  Drive,  Suite 
268,"E1  Monte,  CA  91731.  Officers: 
Helen  F.  Ortiz,  CFO,  (Qualifying 
Individual),  Frank  Wang,  President 


Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Navigational  Logistics  Inc.,  144-24 
156th  Street,  Suite  202,  Jamaica  NY 
11434,  Officers:  Michael  Tsahahs, 
President  (Qualifying  Individual), 
Matteo  Sala,  Vice  President 

Andrews  Moving  and  Storage  Company, 
One  Andrews  Circle,  Brecksville,  OH 
44141,  Officers;  C.  Keith  Extep,  Vice 
President  (Qualifying  Individual), 
Thomas  T.  Marshall,  CEO 

All  World  Logistics,  Inc.  dba  Internet 
Shipping  Line,  969  Newark  Turnpike, 
Kearny,  NJ  07032,  Officers;  Metin 
Nerkis,  Vice  President  (Qualifying 
Individual),  James  Delaney  Chairman 

S.T.S.  International  Freight  Forwarders, 
Inc.,  10231  NW  21st  Street,  Miami,  FL 
33165  Officers;  Maria  Teresa  Garcia, 
Secretary.  (Qualifying  Individual) 
Samuel  Diiran,  President 

Magic  Logistics,  Inc.,  4436  NW  74th 
Avenue,  Miami,  FL  33166,  Officers; 
Angela  Arias,  Director,  (Qualifying 
Individual),  Francesca  Bazzichelli, 
President 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

Seair  International  Inc.,  147-39  175th 
Street,  Suite  201.  Jamaica.  NY  11434, 
Officers;  Zi  Ping  Wang.  Vice  President 
(Qualifying  Individual),  Bhaskar 
Cacarla,  President 

Maritime  International,  Inc.,  20 
Mingarry  Drive,  Richmond  Hill,  GA 
31324,  Officer:  Bruce  F,  Mccray, 
President  (Qualifying  Individual) 

RWC,  Inc.,  640  North  Fries  Avenue, 
Wilmington,  CA  90744,  Officer; 
Robert  Cigliano,  President  (Qualifying 
Individual) 
Dated;  April  12.  2002. 

Theodore  A.  Zook, 

Assistant  Secretary. 

[FR  Doc.  02-9369  Filed  4-17-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-24-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Childhood  Lead 
Poisoning  Prevention  Progra-ms  OMB 


No.  0920-0282— Revision— National 
Center  for  Environmental  Health 
(NCEH).  Centers  for  Disease  Control  and 
Prevention  (CDC). 

Lead  poisoning  is  the  most  common 
and  societally  devastating 
environmental  disease  of  young 
children  in  the  United  States.  The 
adverse  health  effects  of  lead  on  young 
children  can  be  profound.  Severe  lead 
exposure  can  cause  coma,  convulsions, 
and  even  death.  Lower  levels  of  lead, 
which  rarely  cause  symptoms,  can 
result  in  decreased  intelligence, 
developmental  disabilities,  behavioral 
disturbances,  and  disorders  of  blood 
production. 

In  1992.  CDC  National  Center  for 
Environmental  Health  (NCEH)  began  the 
National  Childhood  Lead  Surveillance 
Program.  The  goals  of  the  childhood 
lead  surveillance  program  are  to  (1) 
establish  childhood  lead  surveillance 
systems  at  the  state  and  national  levels; 
(2)  use  surveillance  data  to  estimate  the 
extent  of  elevated  blood-lead  levels 
among  children;  (3)  assess  the  follow-up 


of  children  with  elevated  blood-lead 
levels:  (4)  examine  potential  sources  of 
lead  exposure;  and  (5)  help  allocate 
resources  for  lead  poisoning  prevention 
activities.  In  2001.  CDC  awarded  60 
grants  and  cooperative  agreements  to 
fund  childhood  lead  poisoning 
prevention  programs  The  quarterly 
report  is  designed  to  collect  blood  lead 
screening  and  test  confirmation  data 
from  CDC-funded  programs  The 
quarterly  report  consists  of  four  data 
tables  requiring  the  following 
information:  (1)  The  number  of  children 
screened  by  age  and  Medicaid 
enrollment  status;  (2)  the  number  of 
children  screened  and  confirmed  by 
blood  lead  level;  (3)  the  number  of 
children  screened  by  ethnicity:  and  (4) 
the  number  of  children  screened  by 
race  OMB  approval  for  this  package 
will  expire  on  31  Ianuar>'  2002.  This 
request  is  for  a  3-year  revision  with  a 
change  in  the  burden  hours^  The 
estimated  annualized  burden  is  480 
hours. 


Type  of  respondents 


Numtser  of 
respondents 


Number  of 

responses  re- 

spondent 


Average  bur- 

dearesponse 

(in  hrs ) 


State  and  Local  Grant  and  Cooperative  Agreement  Programs 


60 


Dated:  March  26.  2002. 
Nancy  E.  Cheat, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-9380  Filed  4-17-02;  8;45  amj 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-21-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Sur\'ey  to  Assess 
Hepatitis  B  Vaccination  Coverage 
Among  U.S.  Health-Care  Workers — 
New — National  Center  for  Infectious 
Diseases  (NCID).  Centers  for  Disease 
Control  and  Prevention  (CDC).  Since 
1982.  CDC  has  recommended  hepatitis 
B  vaccination  of  health-care  workers 
who  perform  tasks  that  place  them  at 
risk  for  exposure  to  blood  or  other 
potentially  infectious  materials  that  may 
contain  hepatitis  B  virus.  Data  from 
1997  indicated  that  approximately  65% 
of  U.S.  health-care  workers  had  received 
the  hepatitis  B  vaccine. 


Increasing  national  hepatitis  B 
vaccination  coverage  among  health-care 
workers  to  98%  has  been  included  as  a 
goal  in  the  Healthy  People  2010 
initiative  published  by  the  National 
Center  for  Health  Statistics.  A  cross- 
sectional  survey  has  been  developed  to 
assess  hepatitis  B  vaccination  co\erage 
levels  among  health-care  workers  in  the 
United  States.  The  proposed  survey  will 
provide  data  that  can  be  used  to  assess 
progress  towards  achieving  the  2010 
goal.  This  sun^ey  will  also  provide  data 
on  facility-based  hepatitis  B  \accination 
policies  and  procedures  that  may  affect 
vaccine  coverage  levels.  The  results  of 
the  project  will  assist  the  Division  of 
Viral  Hepatitis.  National  Center  for 
Infectious  Diseases,  in  the  prevention 
and  control  of  hepatitis  B  among  health- 
care workers.  There  are  no  costs  to 
respondents.  The  total  annualized 
estimated  burden  is  2.656  hours. 


Form  name 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Average  bur- 
den per  re- 
sponse 

(in  hours) 


Facility  survey  fomi 

Medical  record  abstraction  form 


425 
425 


1 
25 


30/60 

15/60 
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Dated;  April  10,  2002. 
Nancy  E.  Cheal. 

Acting  Deputy  Director  for  Policy .  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  02-9381  Filed  4-17-02;  8:45  ami 
BILUNG  C00€  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  , 

[30DAY-22-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Statement  in 
Support  of  Application  For  Waiver  of 
Inadmissibility  OMB  No.  0920-0006— 
Extension — National  Center  for 
Infectious  Diseases  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Section  212(a)(1)  of  the  Immigration 
and  Nationality  Act  states  that  aliens 


Respondents  or  each  section 


with  specific  health-related  conditions 
are  ineligible  to  receive  visas  and 
ineligible  for  admission  into  the  United 
States.  The  Attorney  General  may  waive 
application  of  this  inadmissibility  on 
health-related  grounds  if  an  application 
for  waiver  is  filed  and  approved  by  the 
consular  office  considering  the 
application  for  a  visa.  The  Division  of 
Migration  and  Quarantine,  NCID  uses 
this  application  primarily  to  collect 
information  to  establish  and  maintain 
records  of  waiver  applicants  in  order  to 
notify  the  Immigration  and 
Naturalization  Service  when  terms, 
conditions  and  controls  imposed  by 
waiver  are  not  met.  NCID  is  requesting 
the  extension  of  this  data  for  3  years. 
There  total  estimated  annualize  burden 
is  167  hours. 


Number  re- 
spondents 


Numt)er  of 
responses/ 
respondents 


Avg.  burden/ 

response 

(in  hours) 


Physicians  Form  CDC  4.422-1  . 
Physicians  Form  CDC  4.422-1  a 
Physicians  Form  CDC  4.422.1b 


Dated:  April  10.  2002. 
Nancy  E.  Cheal. 

Acting  Deputy  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(PR  Doc.  02-9382  Filed  4-17-02:  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-41] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology-.  Send  comments  to  Anne 
O'Connor!^  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

The  Canada/U.S.  Joint  Health  Survey 
(CUJHS)— New— National  Center  for 
Health  Statistics  (NCHS),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
CUJHS  is  a  one-time  collaborative  effort 
of  Statistics  Canada  and  the  U.S. 
National  Center  for  Health  Statistics  to 
conduct  a  telephone  survey  in  both 
countries  using  the  same  questionnaire. 
Approximately  3,000  aduHs  will  be 
interviewed  in  Canada  and  5,000  adults 


in  the  U.S.  The  questionnaire  will  cover 
chronic  health  conditions,  functional 
status  and  limitations,  smoking,  height 
and  weight,  cancer  screening,  access  to 
health  care,  and  demographics.  The 
project  will  be  jointly  funded  with  each 
agency  covering  the  costs  of  data 
collection  of  their  own  sample  and  the 
sharing  of  all  other  costs. 

The  purpose  of  the  survey  is  to  move 
the  national  health  surveys  of  both 
countries  toward  closer  comparability 
so  the  health  status  among  residents  of 
countries  can  be  compared  in  a  more 
concrete  manner.  This  will  allow 
researchers  to  study  the  effect  of 
variations  in  health  systems  on  health 
care,  health  status  and  functional  status. 
This  effort  can  also  serve  as  a  model  for 
improving  comparability  among 
national  health  studies  generally. 

A  need  for  such  comparability  has 
been  noted  by  the  World  Health 
Organization,  the  Centers  for  Disease 
Control  and  Prevention  and  the  Robert 
Wood  Johnson  Foundation  who  is 
funding  the  study  in  part. 

The  specific  data  from  the  CUJHS  may 
well  contribute  toward  meeting  some  of 
the  research  needs  directly.  Its  longer 
term  impact  will  be  to  demonstrate  best 
practices  for  use  in  bi-national  and 
multi-national  health  surveys.  There  are 
no  costs  to  respondents. 
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Respondents 


Number  of  re- 
spondents 


Number  o( 
responses' 
respondent 


Avg  burden 
response 
(in  hours) 


Total  response 

burden 

Burden 

(in  hours) 


United  States 


5000 


1 


20/60 


Total 


1667 


1667 


Dated:  .Xpril  10,  2002, 
Nancy  E.  Cheal, 

Acting  Associatt'  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Dor.  02-9,38.T  Filed  4-17-02:  8:45  ami 

BILLING  CODE  4163-1fr-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02^2] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333,  Written 
comments  should  be  received  within  60 
davs  of  this  notice. 

Proposed  Project:  Estimating  the  cost 
of  sigmoidoscopy  and  colonoscopy  for 
colorectal  cancer  screening  in  US, 
healthcare  facilities:  Are  current 
reimbursement  levels  adequate!" — 
NEW — National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC), 

Despite  strong  scientific  evidence  that 
screening  for  colorectal  cancer  (CRC) 
reduces  the  incidence  and  mortality 
from  this  disease,  current  screening 
rates  in  the  United  States  remain  low. 
While  lack  of  awareness  about  screening 
recommendation  may  explain  the  low 
demand  for  regular  screening  among 
average  risk  individuals,  recent  findings 
emphasize  the  supply  side  barriers  to 
CRC  screening.  For  example,  given  the 
size  of  the  U,S,  population  greater  than 
50  years  of  age  and  the  number  of 
practicing  gastroenterologists,  there  may 


Form  type 


Number  of 
respondents 


not  be  enough  specialists  to  perform  all 
recommended  screening  flexible 
sigmoidoscopies  and  colonoscopies,  as 
well  as  follow-up  colonoscopies.  In  the 
face  of  efforts  by  CDC  and  other  public 
health  agencies  to  promote  CKC. 
screening,  it  is  necessary  to  determine 
thai  supply  will  be  sufficient  to  meet  the 
increased  demand  for  these  procedures. 
Primary  care  physicians  could  fill  the 
gap  if  reimbursement  levels  are 
adequate  to  rover  the  costs  of  these 
procedures  in  office-based  settings. 
However,  currently  there  is  little 
information  available  about  the  actual 
cost  of  pro\'iding  these  procedures  in 
different  medical  practice  settings.  The 
purpose  of  this  request  is  to  obtain  0MB 
clearance  tn  conduct  a  survey  of  a 
nationally  representative  sample  of 
medical  practices  providing  these 
procedures  in  order  to  estimate  the  fLxed 
and  variable  costs  of  sigmoidoscopy  and 
colonoscopy  for  colorectal  cancer 
screening  and  follow-up  services. 

The  estimated  procedure  costs  will  be 
compared  across  settings  and  pro\ider 
types  to  assess  economies  of  scale  and 
scope.  Estimated  average  costs  will  be 
compared  with  Medicare  and  other 
reimbursement  levels  for  these 
procedures  to  assess  the  financial 
incentives  to  providers  to  perform  these 
procedures  in  an  office-based  setting. 
Results  of  this  study  will  be  used  to 
better  define  the  economics  of  colorectal 
cancer  screening.  There  are  no  costs  to 
respondents  except  for  their  time. 


Number  of 
responses: 
respondent 


Average 
burden   re- 
sponse 
(in  hours) 


Total  burden 
(in  hours) 


Telephone  survey 
Mailed  survey 

Total  


3000 
2500 


5/60 
35'60 


250 
1458 


1708 
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Dated:  April  10,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  02-9384  Filed  4-17-02;  8:45  ami 
BILUNG  COOE  4163-1S-P 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Committee  on  HiV  and 
STD  Prevention:  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
CDC  Advisory  Committee  on  HIV  and 
STD  Prevention  of  the  Department  of 
Health  and  Human  Services,  has  been 
renewed  for  a  2-year  period  extending 
through  May  11,  2004. 

For  further  information,  contact  Ron 
Valdiserri,  M.D.,  Executive  Secretary, 
CDC  Advisory  Committee  on  HIV  and 
STD  Prevention,  1600  Clifton  Road.  NE, 
m/s  E-07,  Atlanta,  Georgia  30333. 
Telephone  404/639-8002,  or  fax  404/ 
639-3125. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  12,  2002. 
Alvin  Hall, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-9466  Filed  4-17-02:  8:45  am] 
BILLING  COOE  4t63-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Task  Force  on  Fetal  Alcohol 
Syndrome  and  Fetal  Alcohol  Effect: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meeting. 


Name:  National  Ta.sk  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol  Effect 
(NTFFASFAE). 

Times  and  Dates:  8:30  a.m.-4:30  p.m.,  May 
16,  2002.  8:30  a.m. -3  p.m..  May  17,  2002. 

Place:  Doubletree  Hotel  Atlanta  Buckhead. 
3340  Peachtree  Road,  NE,  Atlanta,  Georgia 
30326,  telephone  404/231-1234,  fax  404/ 
231-5236. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  65  people. 

Purpose:  The  Secretary  is  authorized  by  the 
Public  Health  Service  Act.  Section  399G.  (42 
U.S.C.  Section  280f.  as  added  by  Public  Law 
105-392)  to  establish  a  National  Task  Force 
on  Fetal  Alcohol  Syndrome  and  Fetal 
Alcohol  Effect  to:  (1)  foster  cgordination 
among  all  governmental  agencies,  academic 
bodies  and  community  groups  that  conduct 
or  support  Fetal  Alcohol  Syndrome  (FAS) 
and  Fetal  Alcohol  Effect  (FAE)  research, 
programs  and  surveillance;  and  (2)  to 
otherwise  meet  the  general  needs  of 
populations  actually  or  potentially  impacted 
by  FAS  and  FAE. 

Matters  To  Be  Discussed:  Discussions  will 
focus  on  ways  the  Task  Force  can  collaborate 
with  CDC  on  issues  of  diagnosis  of  FAS/FAE 
and  to  better  equip  health  care  providers  to 
recognize  the  disorder;  the  special  needs  of 
birth  mothers  of  children  with  F,\S/FAE;  a 
discussion  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration  FAS/ 
FAE  Center  for  Excellence  on  their  initial 
"stakeholders"  meetings  and  the  interaction 
with  the  Task  Force;  an  update  on  progress 
with  the  ICCFAS;  new  research  items 
presented  by  the  CDC;  and  a  discussion  of 
the  implementation  of  the  Task  Force 
recommendations  by  various  governmental 
agencies.  Additional  agenda  items  include: 
Working  group  updates;  discussion  of  future 
topics,  and  scheduling  the  next  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  R. 
Louise  Floyd.  DSN.  RN.  Designated  Federal 
Official,  National  Center  on  Birth  Defects  and 
Developmental  Disabilities,  CDC,  4700 
Buford  Highway,  NE,  (F-49),  Atlanta,  Georgia 
30333,  telephone  770/488-7372.  fax  770/ 
488-7361. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  9,  2002. 
Alvin  Hall, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-9386  Filed  4-17-02;  8:45  am] 

BILUNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  October  2001 

agency:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  October  2001, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 

Effective 
date 

PROGRAM-RELATED  CONVICTIONS 

ALFARO,  ODALYS 

04/18/2002 

MIAMI,  FL 

ANDERSON,  MAY  BERTHA  .... 

04/18/2002 

ELLSWORTH,  KS 

ANDRADA.  MARIA  CARMELA 

04/18/2002 

HAWTHORNE,  CA 

ASATRIAN,  VARTOUHI  

04/18/2002 

LAS  VEGAS,  NV 

BAHARIAN,  KHACHATUR  

04/18/2002 

N  HOLLYWOOD,  CA 

BELLINGHAM  ELDER  NET- 

WORK, INC 

04/18/2002 

BELLINGHAM,  MA 

BORIS  KAREN  R  

04/18/2002 

POTTSVILLE,  PA 

BRAUD,  LYNETTE  

04/18/2002 

NEW  ORLEANS,  LA 

BROWN,  LAVERNE 

MAYFIELD  

06/12/2001 

HOUSTON,  TX 

CARMONA,  ALICE  YOLANDA 

04/18/2002 

FORT  PIERCE,  FL 

CARTER,  GERALD  WARREN 

04/18/2002 

LAKEWOOD,  WA 

CHENTNIK,  RICHARD  M 

04/18/2002 

TERRE  HAUTE,  IN 

CHILDERS,  ROGER  L  

04/18/2002 

URBANA,  OH 

CLARK,  KENNETH  H 

04/18/2002 
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Subject,  city,  state 


Effective 
date 


Subject,  city,  state 


Effective 
date 


Subject,  city,  state 


Effective 
date 


LEWIS  RUN.  PA 
DORRANCE,  FRANKIE  LYNN 

IOWA  CITY,  lA 
FECTEAU,  LUCILLE  

GREENSBORO  BEND,  VT 
FREEMAN,  WHITNEY  BROD- 

ERICK 

KANSAS  CITY.  MO 
GALLANT,  NORMAN  J  

AYER.  MA 
GARAFOLA,  BARBARA  

CORAL  SPRINGS,  FL 
GARAY.  MARIA  LUISA  

SAN  DIEGO.  CA 
GITKIN.  SAMUEL  

FORT  LEE.  NJ 
GODBOUT,  JOYCE  M  

BELLINGHAM,  MA 
GREENBERG.  SAMUEL  E  

METAIRIE,  LA 
GUAGLIARDO,  FRANK  WIL- 
LIAM   

STATEN  ISLAND,  NY 
HALMOR  TRADING  CORP  

BROOKLYN,  NY 
HARRINGTON,  RAQUEL 

MARIANNA,  FL 
HASWELL,  KARLA  F  

SHOALS.  IN 
HASWELL,  EVERSLEY 

MCDONALD  

MONTCLAIR,  NJ 
HEALTHTEK  

VANCOUVER,  WA 
HOCKLESS,  WAYNE  JOSEPH 

ALEXANDRIA,  LA 
HOWARD,  KEITH  W  

PETERSBURG,  VA 
JAMES,  LARRY  THAXTER  

CHESTERFIELD,  MO 
JAMORA,  TIRSO  DAVID  JR  .... 

PLACENTIA,  CA 
JONES,  GREGORY  DAVID  

EL  RENO,  OK 
JONES,  LORA  LEE  

MADILL,  OK 
KADEMYAN,  AVETIS 

LONG  BEACH,  CA 
KAPUTIKYAN.  LEVON  

TAFT,  CA 
LAUKHUFF,  RANDY  LEWIS  III 

ALEXANDRIA,  LA 
MAGIET.  HENRY  

WHITE  PLAINS,  NY 
MARGARIAN,  ANAHIT  

DUBLIN,  CA 
MCCREADY,  ROBERT  OLI- 
VER   

MORENO  VALLEY,  CA 
MCLARNON,  MICHAEL  C  

MIAMI,  FL 
MILAN,  JOSE  ANTONIO 

OLIVARI  

YAUCO,  PR 
MORENO,  MAURICIO  JAVIER 

SAN  DIEGO,  CA 
MOSLEY,  CHRISTINA  

ALBANY,  NY 
NYQUIST,  JULIE  ANDREA 

ST  PAUL,  MN 
OLIVEIRA,  ELIZABETH  M  

SLIDELL,  LA 
PEREZ,  UNA 


04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
01/09/2002 
04/18/2002 
D4/ 18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 


MARIANNA,  FL 
POWERS.  GEORGE  I     04/18/2002 

WEST  HILLS.  CA  I 

QUEENAN,  WILLIAM  D  JR  ;     04/182002 

HOUSTON,  TX 
RAMOS,  BERNADITO 

CANEJA  04/18/2002 

LOS  ANGELES,  CA 
RAZIQ,  RAFIK  R  04/18/2002 

NEWARK,  NJ 
RESARI,  LOLITA  QUINTAL      .,       04/18/2002 

N  HOLLYWOOD.  CA 
REYES,  NESTOR  C  04/182002 

INDIANAPOLIS,  IN 
RICHARDSON,  LANNY 

CHARLES  4/18'2002 

COLUMBIA,  TN 
ROBISON,  RICK  SAMUEL  4  18  2002 

SANDY,  UT 
ROSENBERG,  DAVID 4  182002 

ATLANTIC  BEACH.  NY 
RUTHERFORD.  RICHARD  A  ..         4  18  2002 

LAFOLLETTE,  TN 
SANTINI,  FRANCISCO  4/182002 

MIAMI.  FL 
SCHNEIDER.  JEROME   4/18/2002 

MIAMI  LAKES,  FL 
SCHULTZ,  ALAN  EDWIN  4/18/2002 

AGOURA,  CA 
SCOTT,  MINDY  4/18/2002 

DANBURY,  CT 
SEMERDJIAN,  SARKIS  4/18/2002 

GLENDALE,  CA 
SHACKMAN.  STEPHEN  J  418  2002 

VICTORVILLE.  CA 
SIERRA,  MYRNA  LUZ  VIGO  4/18/2002 

BELMONT,  MAYAGUEZ,  PR 
SMITH,  ANDREA  LYNN    4  18' 2002 

SHREVEPORT,  LA 
SWEARINGEN,  DANIEL  M    4/18/2002 

READ  FEATHER  LAKE,  CO 
TAHERI,  SEYED  ALI  ASFGAR    '       4/18/2002 

CARLSBAD,  CA 
TAHERI,  MAHSHID  ALAMI-* 

RAD  4  182002 

OCEANSIDE.  CA 
TATEVOSYAN,  ARSEN  4/18/2002 

N  LAS  VEGAS,  NV 
TOROSYAN,  JIRAIR  4/18/2002 

LOS  ANGELES,  CA 
URIBE,  JULIAN  4/18/2002 

MIAMI,  FL 
VALERO,  DIEGO  4,182002 

HIALEAH,  FL 
VARIDIN,  EFSTATHIOS  MARK  4  18  2002 

SEMINOLE,  FL 
VEITH,  DEBORAH  4/182002 

METAIRIE.  LA 
W  D  LEE  CTR  FOR  LIFE 

MGMT,  INC  4/18/2002 

DETROIT,  Ml 
WAHBA,  ATIF  NAGUIB 4/18/2002 

SPENCERPORT,  NY 
WAISMAN,  RAMI   4/18  2002 

BROOKLYN,  NY 
WILLIAMS-BATCHELDER. 

VERONICA   4/18/2002 

TACOMA,  WA 
YARBOROUGH,  KIMBERLY 

DAWN  SCAL 4/18/2002 

MANDEVILLE,  LA 
ZEVALLOS,  CARLOS  A 4/18/2002 


GRANADA  HILLS,  CA 

FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


BARBER. LYNN  M  

MINERSVILLE,  PA 
BELTRAN    MARIA  

HUNTINGTON  STATION 
NY 
CARUSO,  RONALD  J     

BEMUS  POINT   NY 
CUCCIA   RICHARD  A  

METAIRIE    LA 
DINO   JERICO  

TAFT   CA 
EGAN   THOMAS  M  

BOSTON    MA 
GREENFIELD,  JEFFREY  B 

BERWICK,  ME 
KU   AUBREY    

AYER    MA 
LAUERSEN   NIELS  

BROOKLYN   NY 
MAIORANO  JOHN        

ISLAND  HEIGHTS.  NJ 
MARTINEZ,  REBECCA  

LOS  ANGELES   CA 
MCCOY    ROBIN  DAWN  

ABERDEEN.  SD 
NEEDLES   FRANCINE  DIANE 

CERRITOS,  CA 
ROQUE    ISMAEL    

MIAMI    FL 
ROZENBERG   ARKADY  

LOS  ANGELES,  CA 
RYAN,  BRANDY  L   

PUEBLO.  CO 
SHARP   CYNTHIA  MAE   

CARSON.  CA 


04/18/2002 
04  18/2002 

04/18/2002 
04  18'2002 
04  18/2002 
04  182002 
04  182002 
04  182002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04  182002 
04/18  2002 
04  182002 
04  182002 
04.182002 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


CONNORS   CHARLES  F  

SCRANTON   PA 
CURTIS,  KESY  JADE   

GRAND  JUNCTION   CO 
DICKELMAN,  JOHN  

SAINT  JOHN    IN 
HANSEN.  LORI  E  

OKLAHOMA  CITY,  OK 
JOHNSON   KIMBERLI  S 

LOGAN    UT 
KNIGHT,  CECIL  DEWAYNE 

CLEVELAND   TN 
LAWTON   TAMMY  

PEARL,  MS 
MARKEY    MARY  B  

AMA,  LA 
MELLEN,  JOY  RAE  

BOISE    ID 
ORDOQUI   MODESTO  VA- 

LENT  

JACKSONVILLE.  FL 
QUATTRONE   JOSEPH  D 

RIDGWAY,  PA 
RATLIFF   JASON  LYNN  

FORTVILLE,  IN 
SHEFFIELD   GARY  WAYNE 

PINEVILLE,  LA 
WILKEY  CORD  MAURICE 

OKLAHOMA  CITY   OK 
YONGUE,  NICOLE  M   


04/18/2002 
04/182002 
04/ia2002 
04/18/2002 
04/182002 
04,18  2002 
04/1  a  2002 
04-182002 
04/ia2002 

04  182002 
04  182002 
04,182002 
04/18/2002 
04  182002 
04182002 
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Subject,  city,  state 


Effective 
date 


WARNER  ROBINS,  GA 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 

04/18/2002 
04/18/2002 


BURGERS. SHARLEAN  

SALT  LAKE  CITY.  UT 
CARLIN,  BRANDY   

W  JORDAN,  UT 
CASTILLO-INZUNZA.  MIGUEL 

RAfWiON  

ESCONDIDO.  CA 
CUDNEY,  TIMOTHY  GLENN 

OWOSSO,  Ml 
DAVID,  VICTOR  MATTHEW  ... 

WALLA  WALLA,  WA 
FINCH,  TRAMISE  JENISE    

LONG  BEACH,  CA 
HAMMONDS,  CATHERINE    ... 

MODESTO,  CA 
HEFFERNON,  WANDA  JUNE 

RICHMOND,  CA 
JEFFERSON,  HALEY  Y  

HARTSVILLE,  SC 
KNIGHT,  WENDELL  COLE 

MEMPHIS,  TN 
KUNTZ,  FRANKLIN  LEO  

PORTLAND.  OR 
LEMON,  ROCKY  R  

CRANE,  TX 
MCCRACKEN,  SCOTT  D  

CHILLICOTHE,  MO 
NYAGAH,  JOHN  

NEW  CASTLE,  DE 
PAIGE,  ADRIENNE  S  

YOUNGSTOWN,  OH 
PAUL,  PATRICIA  PERRY  

FALLON,  NV 
RICCI,  DAJON  J 

ALBUQUERQUE,  NM 
ROWE,  RUTH  S  

GLOUCESTER,  MA 
SANCHEZ,  FRANCISCA 

DENVER,  CO 
SMITH,  MARY  REGINA  

BATESVILLE,  MS 
STANDRIDGE,  VEDA  

CHECOTAH,  OK 
TAVORMINA,  STEVEN  T  

QUEENSBURY,  NY 
TOPPIN,  BRENDA  M  WISE  ... 

MILLSBORO,  DE 
VAN  OTTERLOO,  KEVIN 

DUANE  

ANAHEIM,  CA 
WHEELWRIGHT,  DUSTIN  B 

PROVO,  UT 


04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


BLOUNT  DIANNE  L  

04/18/2002 

COLUMBIA,  SC 
SPAIN.  ANTHONY  B 

04/19/2002 

PLAINFIELD,  NJ 

Subject,  city,  state 


Effective 
date 


Subject,  city,  state 


BRANDON.  lA 


LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


CONTROLLED  SUBSTANCE  CONVICTIONS 


BRUNKO,  KIMBERLY  KAY i     04/18/2002 


ANDRUS-HUNTZINGER. 

LADONNE     

SINKING  SPRING,  PA 
ANTON,  REMA  RAMZI  

PHOENIX,  MD 
BAILEY,  VIOLET  L  

PULLMAN,  WA 
BANASHLEY,  WAYNELLE 

DUENAS  

PHOENIX.  AZ 
BARBIN,  PATRICK 

MARKSVILLE,  LA 
BASTIANON.  PAMALA  ANN   .. 

APPLE  VALLEY,  CA 
BEARD,  BRANDON  S 

EUDORA.  AR 
BERGO.  AMY  EVELYN   

PHOENIX.  AZ 
BERNSTINE,  RUTHA  

NATCHITOCHES.  LA 
BOURG,  MELANIE 

HOUMA,  LA 
BRANDT,  LORI    

TWIN  FALLS,  ID 
BROWN.  LATEASE 

LAURETTE   

PHOENIX,  AZ 
BROWN.  CHARLES  S  

TUCSON,  AZ 
BURKE,  LEONARD  P  

ARVADA,  CO 
CARROLL,  MARILYN  M   

BENTON.  IL 
CARSON,  MELISSA  J  

ELGIN.  IL 
CATCHINGS,  NONA  MAR- 

LENE  

PHOENIX,  AZ 
CHAVEZ.  ANA  M   

CHICAGO,  IL 
CHENOWETH,  PENNY  L  

MACOMB  IL 
COLEMAN.  PAULETTE  C   

CHICAGO,  IL 
COLLINS,  LOIS  A  GREEN   

WALLINS  CREEK,  KY 
COOK,  JULIA  L  

MURPHYSBORO,  IL 
COSS,  DAVID  A  

PHOENIX,  AZ 
CRONBAUGH, CANDACE  RO 

CHELLE  

PEORIA,  AZ 
DAMOUN,  PAMELA  I  

DECATUR,  GA 
DIMALANTA.  ANGELO  S  

CHICAGO,  IL 
ELLISON,  RAEFORD  

VENTNOR  CITY,  NJ 
FRAZER.  TAMMIE  A 

WESTERLY,  Rl 
GARRETT.  MARCIA  MARIE  ,. 

INDIANAPOLIS,  IN 
GAY.  GREGG 

SANDY.  UT 

GILPATRICK,  KAREN  S  

ROCK  FALLS,  IL 
GOLAS.  THERESE  P 


04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 


Effective 
date 


TRUMBULL.  CT 
GRUBBS.  DONNIE  W  04/18/2002 

BUCKEYE.  AZ 
HALSTED.  AMY  C   04/18/2002 

CHICAGO.  IL 
HAMER.  ROBERT  LAW- 
RENCE         04/18/2002 

OAKDALE,  CA 
HANSON,  DARLENE  DOLO- 
RES         04/18/2002 

THIEF  RIVER  FALLS,  MN 
HEMPLING,  WILLIAM 

HERNICK  04/18/2002 

METAIRIE,  LA 
HENDRICKSON,  KENT  04/18/2002 

BULLHEAD  CITY,  AZ 
HILL.  ANTOINETTE  M  04/18/2002 

CHICAGO.  IL 
HOLM.  JUDITH  ANN  04/18/2002 

OAKDALE,  MN 
HOOVER,  BELINDA  D  04/18/2002 

CHICAGO,  IL 
HOUSE.  NICOLE  L  04/18/2002 

BENTON.  IL 
HOUSTON.  NANCY  J  04/18/2002 

CHARITON.  lA 
HUMMEL,  KATHLEEN  M  04/18/2002 

WAVERLY,  lA 
HUNTER,  SUSAN  D   04/18/2002 

NAPLES.  IL 
JACOBS.  CHRISTINE  04/18/2002 

SHADOW  HILLS.  CA 
JOHNSON.  ROBERTA 04/18/2002 

E  ST  LOUIS,  IL 
JOHNSON  MCGINNIS,  DEBO- 
RAH ANN  04/18/2002 

TWIN  FALLS,  ID 
JONES.  RHONDA  RENEE   04/18/2002 

WICHITA  FALLS.  TX 
KELLY,  TERRANCE  E  04/18/2002 

GLENWOOD  SPRINGS,  CO 
KOREM,  RICHARD  ALLEN   04/18/2002 

WESTVILLE,  IN 
LAYNE,  SHANNON  K  04/18/2002 

PELHAM, TN 
LAZO,  KEVIN   04/18/2002 

BATON  ROUGE,  LA 
LI,  CHEUKBOR  04/18/2002 

FREMONT.  CA 
LYERLA.  DONALD  RAY  04/18/2002 

PORTER.  IN 
LYMAN.  RAYMOND  R  04/18/2002 

DRAPER,  UT 
MALSBY,  LOLABARRAGAN  ..       04/18/2002 

MORENO  VALLEY,  CA 
MATERA.  KANDY  L  04/18/2002 

ELGIN.  IL 
MATHEWS,  KURIEN  S  04/18/2002 

CHICAGO,  IL 
MAUCK.  SHARON  04/18/2002 

ODESSA,  TX 

MCCOY,  AFRICA  NICOLE  04/18/2002 

BUTLER,  AL 

MCDONALD.  PEGGI  B  04/18/2002 

DAYTONA  BCH,  FL 
MCLAUGHLIN.  ANDREW 

PAULJR  04/18/2002 

PHOENIX,  MD 

MEARKLE,  JANICE 04/18/2002 

SUMMITT.  MS 

MERRITT,  AMBER  A  04/18/2002 

ROCK  ISLAND  IL  •  ' 

MONTOYA,  ROBERT  JOHN  ...  i    04/18/2002 
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Subject,  city,  state 


Elective 
date 


Sub)ect  city,  state 


Effective 
date 


Subject,  city,  state 


Effective 
date 


TEHACHAPI,  CA 
fVlOORE,  LAURIE  LEE  

OMAHA.  NE 
NAJJAR.  SAMIR  SHIBLY  

YAZOO  CITY.  f^S 
NIKRAVESH,  DAVID  NEJAT  ... 

VAN  NUYS,  CA 
ORTIZ,  TINA  MARIE  

DALLAS,  TX 
PACROPIS,  GARY  WILLIAM    . 

AMBLER.  PA 
PATTERSON,  CHRISTINA  A  ... 

PALESTINE,  IL 
PEARL,  RICHARD  E  _ 

BROOKLYN,  NY 
PEREZ,  EDWIN  

JOHNSTON  CITY,  IL 
PIERCE,  KENNETH  ALAN  JR 

CARSON  CITY,  NV 
PONCHO.  PAUL  L  

PHOENIX,  AZ 
PRINCE,  WAYNE  LAGUORI 

OAKLAND  PARK,  FL 
PYLES,  JOCELYN  N  

THE  WOODLANDS,  TX 
RAI.  PARMJIT  KAUR  

VALLEYVIEW.  OH 
SANGA,  JODY  T  

EASTFORD,  CT 
SCHENTHAL,  STEPHEN  JO- 
SEPH    

DESTIN.  FL 
SCHLAU.  GAIL  

MARGATE.  FL 
scorn,  STEPHEN  DOUGLAS 

EDINA.  MN 
SHARPE,  RICHARD  J   

WALPOLE.  MA 
SMALLEY,  MARK  RUSSELL 

ODGEN,  UT 
SNYDER,  STEVEN  P 

LOUISVILLE.  KY 
STEEN,  PATRICIA  A  

WYANTSKILL.  NY 
STOREY.  GEORGE  

WICHITA  FALLS.  TX 
TAYLOR,  BARBARA  J  

ARVADA,  CO 
TESTERMAN,  JEANNE 

TOWERY   

NEWTON,  NC 
TROESTER,  DENNIS  

BAY  CITY.  Ml 
VOIGT.  DIONE  WAYNE    

TUCSON,  AZ 
WEERASINGHE,  SHERRY 

LYNN   

EDMOND.  OK 
WEITZMAN.  DAVID  DOAH  

ROCHESTER,  IN 
WELLS,  ROBERT  NELSON 

FRESNO,  CA 
WEST,  TRINA  SUE  

ARDMORE,  OK 
WILLIAMS,  MICHAEL  T  

TAMPA,  FL 
WINKLHOFER,  BONNIE  JO  .... 

SAN  BERNARDINO,  CA 
WINNETT,  JAMIE  SUE  

SULPHUR  SPRINGS.  TX 


04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18/2002 

04/18/2002 
04/18/2002 
04/18'2002 
04/18/2002 
04/18/2002 
04/18/2002 
04/18/2002 


FRAUD/KICKBACKS 


SAN  ANTONIO,  TX 
RODRIGUEZ,  ROLANDO  X 
SAN  ANTONIO.  TX 


08/ 16 '2000 


OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


ALLIED  MEDICAL  CLINIC  

04/18  2002 

HOMESTEAD,  FL 

AUREX.  INC  

04/ia'2002 

JACKSONVILLE,  FL 

BODY  SCAN  TESTING  CEN- 

TER                   

04/18  2002 

ST  GEORGE,  UT 

BOOKER  CHIROPRACTIC 

04/18  2002 

BOOKER   TX 

COAST  MEDICAL  SUPPLY      .. 

04/18  2002 

LOS  ANGELES.  CA 
HIGHLAND  DRUG  CO  

JACKSONVILLE,  FL 
HIGHLAND  PARK  MEDICAL 

SUPPLY  

LOS  ANGELES   CA 
PACOIMA  MEDICAL  SUPPLY 

PACOIMA  CA 
SYNCHRONIZED  MONTROSE 

CHIRO 

HOUSTON.  TX 


04/18/2002 

04/18  2002 
04/18/2002 

04/18  2002 


DEFAULT  ON  HEAL  LOAN 


GONZALEZ-SANCHEZ, 
EDULFO  


08/09/2000 


BARNES   STANLEY  GEORGE 

BULLHEAD  CITY,  AZ 
BLAND,  HENRY  NELSON  JR 

MIAMI,  FL 
BLOOMER.  ANDERSAN  M 

BALTIMORE   MD 
CAPEHART,  TIMOTHY  S  

LA  RUSSELL.  MO 
COOK,  ROBERT  DENNIS 

TENNILLE,  GA 
DIPIETRO.  MICHAEL  V  

SEAFORD.  NY 
DUPUIS.  KENNETH  J      

ORONO.  ME 
DURANT   BILL  

ENCINO,  CA 
FERNANDEZ-LORIO.  ANA- 
MARIA  

COLUMBIA,  MO 
GHALBI.  ABDOLLNASER 

ANAHEIM   CA 
GORBAHN   MARK  KENNETH 

ATASCADERO  CA 
HOBSON,  DONALD  A   

INGLEWOOD  CA 
HOPENSTAND,  BOAZ  JACOB 

BEVERLY  HILLS,  CA 
HOULE.  CHERYL  T  '. 

WINDHAM,  ME 
IBRAHIM,  NAHLA  

ALHAMBRA,  CA 
JACKSON.  ROBYN  ANNE 

CALUMET  CITY,  IL 
JANKORD,  DEAN  F  

BURNSVILLE,  MN 
JUSTICE,  GLENN  RAY  

LAS  VEGAS.  NV 
LANDOU.  LISSAS  

ELM  WOOD  PARK,  NJ 
LASTER,  STEVEN  SCOTT  


04/18  2002 

04  18  2002 

03  19  2002 

04  18  2002 
03/19  2002 
04,18  2002 
04/18  2002 
04/18  2002 

04/18/2002 

04  18  2002 
04/182002 
04,18  2002 
04  18  2002 
04  1 8  2002 
04  18  2002 
04/182002 
01  16/2002 
04/18/2002 
04  18  2002 
04.18,2002 


INOLA,  OK 

LEIBLIE-BRITTAIN   TONYA 

BETH 

INDEPENDENCE    MO 
LOGUE   JEISINI  LYNFRED 

LOS  ANGELES   CA 
LOWMAN   JOHN  R  

PHOENIX   AZ 
MINK    PAUL  A  

LANSING    Ml 
MOTLEY   REBECCA K  

LATHRUP  VILLAGE   Ml 
RODRIGUEZ    FRANKIE 

KISSIMMEE    FL 
SHAW    MICHAEL  W        

CHICAGO   IL 
STARACE    WILLIAM  J  

STOCKTON   CA 
THOMAS   JAMES  C        

WAUWATOSA   Wl 
TYSON    RICKY  D   

OKLAHOMA  CITY,  OK 
VAN  WINKLE    DAVID  WAYNE 

MENA   AR 
WALDMAN    MARC  M      

MERRICK   NY 
WASHINGTON,  DIANE  L 

S  HOLLAND,  IL 
WINTERS    MARK  I    

CLEVELAND   OH 
WISE    HARRY  MICHAEL 

LITTLETON   CO 
YANG   JINGMIAO  

WYNNE  WOOD    PA 


04/18  2002 
04  182002 
04  18  2002 
04  18/2002 
04  18/2002 
04/18  2002 
04  18  2002 
04/18  2002 
04/ia'2002 
04/18  2002 
04  18  2002 
04' 18  2002 
04  18/2002 
04/18/2002 
04  18  2002 
04  18  2002 


OWNERS  OF  EXCLUDED  ENTITIES 


PARKER   ROBERTA  . 
MINNEAPOLIS,  MN 


04'1 8/2002 


Dated-  .April  .!.  2002. 
Calvin  Anderson.  |r.. 
Director,  Health  Care  Administrative 
Sanctions.  Office  of  Inspector  General. 
IFR  Doc.  02-9486  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review: 
Comment  Request:  The  National 
Cancer  Institute  Cancer  Information 
Service  Comprehensive  Evaluation 
Plan 

summary:  Under  the  pnivisions  of 

section  :kT07(a)(l)(D)  nf  the  PdptTwork 
Rpriui'tion  Act  of  1995.  the  Ndtional 
Cancor  Institute  (NCI)  of  the  NTational 
Institutes  of  Health  (NlHi  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
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collection  was  previously  published  in 
the  Federal  Register  on  October  18. 
2001,  pages  52925-52926  and  allowed 
60  days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  the  respondent  is 
not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995.  unless  it  displays 
a  currently  valid  0MB  control  number. 

Proposed  Collection 

Title:  The  National  Cancer  Institute 
Cancer  Information  Service 
Comprehensive  Evaluation  Plan.  Type 
of  Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
The  NCI  Office  of  Communications  has 
dedicated  resources  to  the  Cancer 


Information  Service  Branch  to  conduct 
an  independent,  scientifically  designed 
and  implemented  evaluation  of  the 
Cancer  Information  Service  (CIS),  an 
NCI  program  that  serves  as  a  national 
resource  for  information  and  education 
about  cancer.  The  study  will  assess  the 
extent  to  which  the  program  has  been 
implemented  and  the  impact  and 
outcomes  of  the  program  in  affecting  the 
public  and  CIS  partners.  Partners  are 
national,  state,  and  regional 
organizations  that  collaborate  with  CIS. 

For  this  study,  three  separate  data 
collection  efforts  will  be  conducted:  (1) 
The  National  User  Survey,  a  survey  of 
a  sample  of  CIS  Information  Service 
users;  (2)  the  National  Partner  Survey,  a 
survey  of  a  sample  of  CIS  Networking, 
Education  Program,  Program 
Development,  and  Research  partners; 
and  (3)  the  Case  Study  Audience 
Survey,  a  survey  of  audiences  served  by 


selected  partners.  The  National  User 
Survey  and  the  National  Partner  Survey 
will  be  conducted  using  telephone 
interviews.  The  Case  Study  Audience 
Survey  will  be  conducted  using  a  survey 
mode  that  is  most  appropriate  for  the 
targeted  audiences  [i.e.,  telephone,  self- 
administered,  or  in  person).  The 
findings  will  form  the  basis  of  annual 
reports  on  evaluation  findings.  These 
reports  will  provide  assistance  in 
improving  the  programs,  products,  and 
services  of  CIS.  Frequency  of  Response: 
One  time  only  with  the  exception  of  the 
Case  Study  Audience  Survey,  which 
includes  a  pre-  and  postsurvey.  Affected 
Public:  Organizations  and  not-for-profit 
institutions;  state,  local,  or  tribal 
government;  individuals  and 
households.  Type  of  Respondents: 
Adults  using  CIS  services  and  CIS 
partners.  The  annual  reporting  burden  is 
as  follows: 


Table  1  .—Respondent  and  Burden  Estimate 


Type  of  respondent 


Estimated  an- 
nual number 
of  respondents 


Estimated 
number  of 
responses  of 
per  respond- 
ent 


Total  annual 
responses 


Average  bur- 
den hours 
per  response 


Estimated 

annualized 

burden 


National  User  Survey 


Screener  respondents 
CIS  users  


983 
833 


983 

833 


0.08 
0,42 


79 
350 


National  Partner  Survey 


CIS  partners 


333 


333 


0.75 


250 


Case  Study  Audience  Survey 

Case  study  audience  

133 

2 

266 

0.25 

67 

Total  

2,282 

2,415 

i                     746 

The  aimualized  cost  to  respondents  is 
estimated  at  $7,554.00.  There  are  no 
capital  costs  to  report.  There  are  no 
operating  or  maintenance  costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  To  OMB 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans,  contact  Madeline  La  Porta, 


Project  Office  for  Evaluation,  Cancer 
Information  Service  Branch,  National 
Cancer  Institute,  6116  Executive 
Boulevard,  MSC  8322,  Bethesda, 
Maryland  20892-8322;  by  telephone  at 
(301)  594-8025;  by  fax  at  (301)  402- 
0555. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated;  April  11,2002. 
Reesa  Nichols, 
OMB  Clearance  Liaison. 
[FR  Doc.  02-9453  Filed  4-17-02:  8:45  am] 
BILLING  CODE  414O-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
Alternative  Medicine  (NACCAM). 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and/or 
contract  proposals  and  the  discussion 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications 
and/or  contract  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 

Do(e.May  28.  2002. 

Open:  8  a.m.  to  2;15  p.m. 

Agenda:  The  agenda  includes  the  Opening 
Remarks  by  Director.  NCCAM.  Reports  on 
NCCAM  Communications  and  Outreach. 
CAPCAM  Report.  Hypericum  Study  Re.sults. 
Final  IHR  Plan,  Final  MHHD  Plan,  and  other 
business  of  the  Council. 

Closed:  2;15  p.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Neuroscience  Conference  Center. 
6001  Executive  Boulevard.  Rockville.  MD 
20852. 

Contact  Person:  Jane  F.  Kinsel.  PhD.. 
Executive  Secretary.  National  Center  for 
Complementary  and  Alternative  Medicine. 
National  Institutes  of  Health.  6707 
Democracy  Blvd..  Suite  401,  Bethesda.  MD 
20892.  301/402-7269. 

The  public  comments  session  is  scheduled 
from  12-12:30  pm.  Each  speaker  will  be 
permitted  5  minutes  for  their  presentation. 
Interested  individuals  and  representatives  of 
organizations  are  requested  to  notify*  Dr.  Jane 
Kinsel,  National  Center  for  Complementary 
and  Alternative  Medicine,  NIH.  6707 
Democracy  Boulevard,  Suite  401.  Bethesda. 
Maryland,' 20892.  301-402-7269,  Fax;  301- 
480-3519.  Letters  of  intent  to  present 
comments,  along  with  a  brief  description  of 


the  organization  represented,  should  be 
received  no  later  than  5  p.m  on  May  17, 
2002.  Only  one  representative  of  an 
organization  may  present  oral  (  omments. 
Any  person  attending  the  meeting  who  does 
not  request  an  opportunity  to  speak  in 
advance  of  the  meeting  may  be  considered 
for  oral  presentation,  if  time  permits,  and  at 
the  discretion  of  the  Chairperson  In 
addition,  written  comments  may  be 
submitted  to  Dr.  lane  Kinsel  at  the  address 
listed  above  up  to  ten  ealendar  days  (June  7, 
2002)  following  the  meeting. 

Copies  of  the  meeting  agenda  and  the 
roster  of  members  will  be  furnished  upon 
request  by  Dr.  Jane  Kinsel.  Exec  utive 
Secretary.  N.^CCAM,  National  Institutes  of 
Health.  6707  Democracy  Boulevard.  Suite 
401.  Bethesda.  Maryland  20892.  301-402- 
7269.  Fax  301-480-3519. 

Dated:  April  11.  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy,  MIH. 
IFR  Doc.  02-9423  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor>'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Da<e.  April  17-18.  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites.  6711  Democracy 
Blvd,  Bethesda.  MD  20814 

Contact  Person:  Carol  Pontzer.  PhD. 
Scientific  Review  Administrator.  National 
Center  for  Complementary,  and  Alternatiye 
Medicine,  6707  Democracy  Blvd..  Bethesda. 
MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 


Dated:  April  9.  2002. 
LaVerne  Y.  Stringiieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-9425  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notif>'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date  May  28-30,  2002. 

Open:  May  28.  2002.  8  am,  to  9  am. 

Agenda:  To  discuss  program  planning  and 
other  issues; 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814 

Closed:  May  28,  2002,  9  a,m.  to 
Adjournment, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  D  G.  Pate!,  PhD.  Scientific 
Review  .administrator.  Office  of  Review, 
National  Center  for  Research  Resources, 
National  institutes  of  Health,  6705  Rockledge 
Drive.  Room  6018.  Bethesda.  MD  20892- 
7965,  (301)  435-0824.  dgpatel@ncrT.nih.gov. 

\ame  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Clinical  Research  Review  Committee, 

Date:  June  5-6,  2002. 

Open:  June  5,  2002.  Sam  to  9  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 
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Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Closed:  lune  3,  2002.  Qam.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  .Xveniie.  Chevy  Chase.  MD  20815. 

Contact  Person:  lohn  L.  Meyer.  PhD, 
Deputv  Director.  Office  of  Review.  National 
center  For  Research  Resources,  National 
Institutes  of  Health,  6705  Rockledge  Drive, 
Msc  7965.  One  Rockledge  Centre.  Room 
6018.  Bethesda.  MD  20892-7965.  301-4.35- 
0806.  meyerj&ncrr.nib.gov. 

Same  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Comparative  Medicine  Review  Committee. 

Dote.- lune  11-12,2002. 

Open.- lune  11.  2002.  8  a.m.  to  9  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Chev\  Chase  Holidav  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase,  MD  20815. 

Closed:  lune  11,  2002  9  a.m.  to 
.•adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase,  MD  20815. 

Contact  Person.  Camille  M.  King.  PhD. 
Scientific  Review  .\dministrator.  Office  of 
Review.  National  Center  for  Researc:h 
Resources.  National  Institutes  of  Health.  One 
Rockledge  Centre.  MSC  7965.  6705 
Rockledge  Drive,  Suite  6018,  Bethesda,  MD 
20892-7965,  (301)  435-0815, 
kingc($ncrr. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS) 

Dated:  April  9,  2002. 
LaVerae  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9449  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S,C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Loan  Repayment  Program. 

Dofe.  May  2,  2002. 

Time:  1  p.m.  to  Adjournment. 

Agenda: To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review.  National  Center  for 
Researi:h  Resources,  6705  Rockledge  Drive. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Mohan  Viswanathan.  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Research  Resources,  Office  of 
Review,  6705  Rockledge  Drive,  Suite  6018, 
MSC  7965,  Bethesda,  MD  20892.  301-435- 
0829.  viswanathanm@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Date:  |une  5-6.  2002. 

Time:  lune  5.  2002,  8  a.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotels  Bethesda.  5151 
Pooks  Hill  Road,  Bethesda,  MD  20817. 

Contact  Person:  Sheryl  K.  Brining.  PhD. 
Scientific  Review-  .administrator.  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health.  One 
Rockledge  Center,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018.  Bethesda,  MD 
20892.  301-435-0809.  brinings@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel. 
Clinical  Research. 

Date:  (une  7,  2002. 

Time:  8  a.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Confacf  Person;  Mohan  Viswanathan,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Research  Resources,  Office  of 
Review,  6705  Rockledge  Drive,  Suite  601 8, 
MSC  7965.  Bethesda,  MD  20892.  301-435- 
0829.  viswanathanm@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Dafe.  June  12-13,  2002. 

Time:  [une  12,  2002  8  a.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotels  Bethesda,  5151 
Pooks  Hill  Road,  Bethesda,  MD  20817. 

Contact  Person:  Sheryl  K.  Brining,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources.  National  Institutes  of  Health,  One 
Rockledge  Center,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018,  Bethesda,  MD 
20892.  301-435-0809.  brinings@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Dare:  lune  19-20.  2002. 

Time:  lune  19,  2002,  8  a.m.  to 
adjournment. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotels  Bethesda.  5151 
Pooks  Hill  Road,  Bethesda,  MD  20817. 

Contact  Person:  Sheryl  K.  Brining,  PhD, 
Scientific  Review  .administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Center,  MSC  7965.  6705 
Rockledge  Drive.  Suite  6018.  Bethesda,  MD 
20892.  301-435-0809.  brinings®ncrr.nih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  April  9,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9450  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  414a-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Dafe.  April  17.  2002. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Rockville,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Samuel  Rawlings.  PhD. 
Chief,  Scientific  Review  Branch.  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892.  301-451-2020. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 
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Dated:  April  9.  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor,- 
Committee  Policy. 

[FR  Doc.  02-9445  Filed  4-17-02;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NHLBl. 
The  meeting  will  be  closed  to  the  public 
as  indicated  below  in  accordance  with 
the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

!\'ame  of  Committee:  Board  of  Scientific 
Counselors.  NHLBI. 

Date:  June  6-7.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  10,  Room  7S235. 
Bethesda.  MD  20892. 

Contact  Person:  Elizabeth  G.  Nabel.  MD. 
Scientific  Director  for  Clinical  Research. 
National  Heart.  Lung,  and  Blood  Institute. 
Division  of  Intramural  Research.  Building  10. 
Room  8C103,  MSC  1754.  Bethesda.  MD 
20892.  301'496-1518. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
wwiv.nhlbi.nih.gov.'meetings.'index.htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research:  93.837.  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  12.  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advison,' 
Committee  Policy. 

[FR  Doc.  02-9427  Filed  4-17-02;  8:45  am) 
BILUNG  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advison*'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Sickle  Cell  Disease  Advisorj^ 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  tn 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif\-  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

\ame  of  Committee:  Sickle  Ceil  Disease 
.Advisorv  Committee. 

Da(e  June  3.  2002. 

Time:  8:30  a.m.  to  5  p  m. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health.  Two 
Rockledge  Center,  Conference  Room  7111. 
6701  Rockledge  Drive.  Bethesda.  MD  20892. 

Contact  Person:  Charles  M.  Peterson,  MD, 
Director.  Blood  Diseases  Program.  Division  of 
Blood  Diseases  and  Resources.  National 
Heart.  Lung,  and  Blood  Institute.  NTH,  Two 
Rockledge  Center.  Room  10158.  MSC  7950. 
6701  Rockledge  Drive.  Bethesda.  MD  20892. 
301/43,5-0050. 

Information  is  also  available  on  the 
Institute's.'Center's  home  page: 
wvfw.nhlbi.nih. gov  meetings  index. htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Researc  h:  93.838,  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  April  10,  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc,  02-9438  Filed  4-17-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentabh^  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Transfusion  Medicine/Hemostasis  Clinical 
Research  Network. 

Dafe.  May  22-23.  2002. 

Time:  8  a.m.  to  5  p.m. 

.4genda:To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  .Avenue.  Chevy  Chase.  MD  20815. 

Contort  Person:  Chitra  krishnamurti,  PhD, 
Scientific  Review  .Administrator.  Review 
Branch,  Room  7206.  Division  of  Extramural 
Affairs.  National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  April  10,  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  oj  Federal  Advison' 
Committee  Policy. 

:FR  D()(    02-9439  Filed  4-17-02:  8:45  am) 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health: 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\  Committee  Act,  as 
amended  (5  U,S,C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>afe  April  25.  2002. 

Time:  12;30  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscien(  e  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Calll. 

Contact  Person:  Henr>'  I.  Haigler.  Ph.D. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608. 
Bethesda.  MD  20892-9608.  301/443-7216. 
hhaigler@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  April  9,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc.  02-9424  Filed  4-17-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-75.  Review  of  R13 
Grants. 

Date:  April  23,  2002. 

Time:  2;30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  45  Center  Drive,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive.  Natcher 
Building.  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee::  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-76.  Review  of  R13 
Grants. 

Da/e:  May  1.2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Bldg.. 
Conf.  Rms.  A&D.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building.  Rm,  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  02-74,  Review  of  R13 
Grants. 

Dote.  May  7,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F.  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  02-64,  Review  of  R44 
Grants. 

Date:  May  14,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building, 
Conference  Room  C,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD, 
DMD..  Scientific  Review  Administrator,  45 
Center  Drive.  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-63,  Review  of  R44 
Grants. 

Dafe.May  14,  2002. 

Time:  3  p.m.  to  5  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  E'/z,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD, 
DMD..  Scientific  Review  Administrator,  45 
Center  Drive,  .Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  02-56.  Review  of  R44 
Grants. 

Date:  May  16,  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  45  Center  Drive,  Natcher  Building. 
Conference  Room  EVz,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD, 
DMD,,  Scientific  Review  Administrator,  45 
Center  Drive  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda.  MD 
20892.  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  April  9,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9426  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended, 
The  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  and  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Loan  Repayment 
Proposals. 

Date:  May  10,  2002. 

Time:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  Bldg.  4401.  Room  3435,  79 
T.  W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709.  (Telephone  Conference 
Call). 

Contact  Person:  Anne  P.  Sassaman,  PhD, 
Director,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Health,  P.O.  Box  12233,  MD  EC-20,  Research 
Triangle  Park.  NC  27709.  919/541-7723. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
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93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  April  12.2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9428  Filed  4-17-02;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroite;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke 
Special  Emphasis  Panel,  April.  10,  2002. 
11:30  a,m.  to  April  10,  2002,  1:30  p.m.. 
6001  Executive  Blvd..  Bethesda,  MD, 
20892  which  was  published  in  the 
Federal  Register  on  March  27,  2002  (67 
FR  14722).  FR  Doc.  02-7271. 

The  meeting  will  be  held  on  April  22, 
2002  from  10  a.m.  to  12  p.m.  The 
meeting  is  closed  to  the  public. 

Dated:  .\pril  12,  2002. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9429  Filed  4-17-02:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  (disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  review  of  Mentored  Clinical 
Scientist  Development  .Awards  (KOBs) 

Date:. \pnl  29.  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS.  East  Campus,  Room  3174, 
Research  Triangle  Park,  NC  27709. 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations.  Divisions  of  Extramural  Research 
and  Training.  Nat.  Institute  of  Environmental 
Health  Sciences.  P.O  Box  12233,  MD  EC-30. 
Research  Triangle  Park.  .NC  27709.  (919)  541- 
1307 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  crtle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93113.  Biological  Response  to 
Environmental  Health  Hazards:  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated;  April  9.  2002. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisor}' 
Committee  Policy. 

[FR  Doc.  02-9431  Filed  4-17-02:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


jVome  of  Comm/ffee  National  institute  of  • 
Nursing  Research  Special  Emphasis  Panel. 
Loan  Repayment  Program. 

Date:  May  14.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  45  Center  Drive.  Natcher  Building. 
Room  3AN12.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Carole  Hudgings,  PhD.  RN 
Scientific  Review  Administrator.  Building 
45,  Room  3AN-12.  45  Center  Drive. 
Bethesda.  MD  20892,  (301)  594-5976. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  10,  2002, 
LaVerne  Y,  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9433  Filed  4-17-02:  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor,'  Committee  .^ct,  as 
amended  (5  U.S.C.  appendix  2],  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisor."  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)[4)  and  .552b(cl(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  .advisory 
Council  for  Nursing  Research. 

DafeMav  21-22.  2002. 

Open:  May  21,  2002,  1  p.m.  to  5  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place  45  Center  Drive.  Natcher  Building. 
Conference  Room  El  2.  Bethesda.  MD  20892. 
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Closed:  May  22.  2002.  9:30  a.m.  to 
.Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposal.s. 

Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  El/2,  Bethesda.  MD  20892. 

Cantact  Person:  Mary  Leveck.  PhD.  Deput\ 
Director.  NINR.  NIH.  Building  31.  Room 
5B05,  Bethesda.  MD  20892,  (301)  594-5963. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
vvwwnih.gov/ninr/a     advisory.html.  where 
an  agenda  and  anv  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.361.  Nursing  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  April  10,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-94,34  Filed  4-17-02;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Dofe.Iune4.  2002. 

Time:  10:30  a.m.  to  1:30  p.m. 

Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive. 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Tracy  .A.  Shahan.  PhD. 
Scientific  Review  .Administrator.  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Building.  MSC  6500, 
45  Center  Drive,  5.AS-25H,  Bethesda,  MD 
20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  .Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 


Dated:  April  10,  2002. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(PR  Doc.  02-9435  Filed  4-17-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
.Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  May  8.  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  45 
Center  Drive.  Building  45.  Room  5As25U. 
Bethesda.  MD  20892. 

Contact  Person:  Tommy  L.  Broadwater. 
PhD.  Chief,  Review  Branch.  Grants  Review 
Branch.  National  Institutes  of  Health. 
NIAMS.  Natcher  Bldg..  Room  5As25U. 
Bethesda.  MD  20892,  301-594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  .April  10,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-9436  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dialietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NIDDK. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institutes  of  Diabetes  and 
Digestive  and  Kidney  Diseases, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Board  of  Scientific 
Counselors.  NIDDK. 

Date:  lune  5-7.  2002. 

Open:  [une  5.  2002.  6  p.m.  to  6:30  p.m. 

Agenda:  Introductions  and  Overview. 

Place:  National  Institutes  of  Health. 
Building  5.  Room  127.  Bethesda.  MD  20892. 

Closed:  June  5,  2002.  6:30  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Building  5,  Room  127.  Bethesda.  MD  20892. 

Closed:  June  6.  2002.  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda,  MD  20892, 

Closed:  June  7,  2002.  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualificationsn  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127.  Bethesda,  MD  20892. 

Contact  Person:  l^arvin  C.  Gershengom. 
MD.  Scientific  Director.  Division  of 
Intramural  Research.  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney  Diseases. 
National  Institutes  of  Health.  9000  Rockville 
Pike.  Bldg.  10.  Rm.  9N222.  Bethesda.  MD 
20892,  (301)  496-4129. 
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In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D,  will  need  to  show  a  photo  l.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinologv  and  Metabolic  Research; 
9.1.848.  Digestive  Diseases  and  Nutrition 
Research;  9,'i.849,  Kidney  Diseases.  Trology 
and  Hematologv  Researc  h.  National  Institutes 
of  Health.  HHS] 

Dated:  .April  ]0.  2002. 
LaVeme  Y.  Stringfield, 

Dirt'ctor.  Office  ofFt'clcml  Advisory 
Committee  Policy. 

[FR  Doc.  02-9437  Filed  4-17-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat)etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Cominittee:  National  Inslitcite  of 
Diabetes  and  Digestive  and  Kidnev  Disc^ases 
Spec;ial  tmphasis  Panel.  Multi-center 
Clinic:al  Trial. 

Dafe;  May  2.2002. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracv  Plaza.  6707  Democ  rac  \ 
Boulevard.  Rm,  7.57,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  lohn  Connaughton.  PhD. 
Scientific:  Review  .Administrator.  Review 
Branch.  DE.A.  NIDDK,  Room  757.  R707 
Democ:racv  Boulevard.  .National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-7797. 
connaugtilonjile\tra.niddk.nih.go\ . 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic:  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases.  Urology 


and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  .April  10.  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Avisory  Committee 

Polirw 

|FR  Dcx  ,  02-9440  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communications  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  rinsed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  institute  on 
Deafness  and  Other  C~ommunications 
Disorders  Special  Emphasis  Panel.  ZDCl 
SRB-0(21), 

Da(e.- April  23,2002.     • 

Time:  11  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  6120  E.xecutive  Blvd.  Rockville.  MD 
20892  (Telephone  Confi^rence  Call). 

Contact  Person:  Stanley  C.  Oaks,  |r.,  PhD, 
Scientific  Rev  iew  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South. 
Room  400C.  6120  Executive  Blvd.,  Bethesda. 
MD  20892-7180.  :i01-496-8G83. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle, 

(C^atalogue  nf  Federal  Domestic  Assistance 
Prograin  Nos,  93.173.  Biological  Research 
Related  to  Deafness  and  Communic:alive    ' 
Disorders.  National  Institutes  of  Health.  HHS) 

Dated:  April  10,  2002, 
LaVerne  Y,  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-9441  Filed  4-17-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  US.C].  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordanco  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Do(p:  May  13-14.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
,>pplications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Aftab  A.  Ansari.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Building,  MSC  6500. 
45  Center  Drive.  5AS-25S.  Bethesda.  MD 
20892.  (301)394-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  April  9,  2002 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-9442  Filed  4-17-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U,S,C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  .Advisory  Council  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
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Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Drug  Abuse. 

Dafe.  May  22-23.  2002. 

Closed:  May  22.  2002,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  E.xecutive  Blvd.. 
Rockville.MD  02852. 

Open:  May  23.  2002,  9  a.m.  to  3:30  p.m. 

Agenda:  This  portion  of  the  meeting  will 
be  open  to  the  public  for  announcements  and 
reports  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse 
field. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Rockville,  MD  20852. 

Contact  Person:  Teresa  Levitin,  PhD. 
Director.  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  .^buse.  National 
Institutes  of  Health.  DHHS.  Bethesda.  MD 
20892-9547,  (301)  443-2755. 

Information  is  also  available  on  the 
Institute's/Center's  home  page; 
i\'wvi-.drugabuse.gov/\' ACDAHome.htm!. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  .Abuse  Scientist 
Development  .Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  .Abuse  National 
Research  Service  .Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  April  9,  2002. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9446  Filed  4-17-02:  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Envirormiental 
Health  Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Environmental  Health  Sciences  Council. 

Dafe.  May  20.  2002. 

Open.  8:30  am  to  2  pm. 

Agenda:  Discussion  of  program  policies 
and  issues. 

P/oce:  NIEHS.  Rodbell  Auditorium, 
Building  101,  111  Alexander  Drive,  Research 
Triangle  Park.  NC  27709. 

Closed:  2:00  p.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  Rodell  Auditorium,  Building 
101.  Ill  .Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Anne  P  Sassaman,  PhD. 
Director.  Division  of  Extramural  Research 
and  Training.  National  Institute  of 
Environmental  Health,  Sciences,  National 
Institutes  of  Health,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709.  919/541- 
7723. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.niehs.nih.gov/dert/c-agenda.htm.  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available, 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
.Applied  Toxitological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 


Health  and  Safety  Training;  93.143;  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Heahh  Sciences.  National 
Institutes  of  Health,  HHS) 

Dated:  April  9,  2002. 
LaVerne  Y.  Stringfieid, 

Director.  Officer  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9447  Filed  4-17-02;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Piusuant  to  the  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  April  29,  2002. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Boulevard.  Room  752.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Francisco  O.  Calvo,  PhD, 
Chief,  Review  Branch,  DEA,  NIDDK.  Room 
752,  6707  Democracy  Boulevard,  National 
Institutes  of  Heahh,  Bethesda,  MD  20892- 
6600,  (301)  594-8897. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Resesu-ch; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematologv  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  .April  9,  2002. 
LaVeme  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9448  Filed  4-17-02:  8:45  am] 
BILLING  CODE  41 40-01 -M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C..  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  disclosures  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  HIV— K23  Application 
Review. 

Dafe:  May  3.  2002. 

Time:  10  a.m  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building,  Suite  409.  6000 
Executive  Boulevard.  Rockville.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person  L.  Tony  Beck.  PhD. 
Scientific  Review  Administrator.  National 
Institutes  on  Alcohol  Abuse  and  Alcoholism. 
National  Institutes  of  Heahh.  Suite  409.  6000 
Executive  Blvd..  MSC  703.  Bethesda,  MD 
20892-7003.  301^43-0913. 
Ibeck@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.171.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Awards  for  Research  Training: 
93.273.  Alcohol  Research  Programs;  93.891. 
Alcohol  Research  Center  Grants.  National 
Institutes  of  health.  HHS] 

Dated:  April  9.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9451  Filed  4-17-02;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Board  on  Medical  Rehabilitation  Research. 
NABMRR  Council  Session. 

Dafe:  May  2-3.2002. 

Time:  May  2.  2002.  9  a.m.  to  5:30  p.m. 

Agenda:  The  agenda  will  include  reports 
bv  the  Director.  NICHD  and  Director, 
NCMRR,  update  on  N'CMRR  training 
activities,  discussion  of  the  future  of  medical 
rehabilitation,  jnd  other  business  of  the 
Board 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Time:  May  3.  2002.  8:30  a.m  to 
adjournment. 

Agenda:  Same  as  above. 

Place:  Holiday  Inn— Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  Ralph  M.  Nilkin.  PhD. 
Director.  BSCD.  National  Center  for  Medical 
Rehabilitation  Research.  National  Institute  of 
Child  Health  and  Human  Development.  NIH. 
6100  Building.  Room  2A03.  Bethesda.  MD 
20892.  (301)  402-4206. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
\^^^^^.nichd.nih.go\■■  about. ncmiT. htm.  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93  864. 
Population  Research;  93.865.  Research  tor 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  April  9.  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9452  Filed  4-17-02;  8.45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 


available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  a  sign  language  interpretation  of  other 
reasonable  accommations.  should  notif)' 
the  Contact  Person  listed  below  in 
advance  of  the  meeting. 

Same  of  Committee.  Office  of  AIDS 
Research  Advisorv  Council. 

Dare.  April  17,  2002. 

Time:  2  p.m.  to  Adjournment. 

Agenda:  MH  Plan  for  HIV-Related 
Research;  FY  2004  NIH  Plan  Area  of 
Emphasis;  and  general  O.AR^\C  Discussions. 

Pyoce.-9000  Rockville  Pike.  Building  3lC. 
Conference  Room  6.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Veronica  Leftwich. 
Program  Analyst.  Office  of  .MDS  Research. 
National  Institutes  of  Health.  Building  2. 
Room  4W11.  Bethesda.  MD  20892   (301)  435- 
7698. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
institute's/Center's  home  page:  wv\'>v.ni7j.gov/ 
od/oar/index.htm.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  .Nos.  93  14,  Intramural  Research 
Training  Award;  93.187,  Undergraduates 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Bac  kgrounds.  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93  39. 
Academic  Research  Enhancement  Awards; 
93.936,  NIH  .Acquired  Immunodeficiency 
Svndrome  Research  Loan  Repayment 
Program.  National  Institutes  of  Health.  HHS) 

Dated:  April  9.  2002 
LaVeme  Y.  Stringfied, 

Directed.  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc  02-9430  Filed  4-17-02:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National  Institute 
of  Health,  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory- 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif\-  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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Same  of  Committee:  Office  of  .AIDS 
Research  .Advisory  Council. 

Date:  AprW  17.  2002. 

Time:  2  p.m.  to  .Adjournment. 

.Agendo.  NIH  Plan  for  HIV-Related 
Research;  FY  2004  NIH  Plan  .Area  of 
Emphasis;  and  general  O.AR.AC  Discussions. 

Place:  9000  RockviUe  Pike,  Building  31C. 
Conference  Room  6,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Veronica  Leftwich. 
Program  .Analyst.  Office  of  .AIDS  Research. 
National  Institutes  of  Health.  Building  2. 
Room  4VV11,  Bethesda.  MD  20892.  (301)  435- 
7698. 

This  notice  is  being  published  less  than  1.5 
dav  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  bv  review  and  funding 
cycle. 

Information  is  also  available  on  the 
Institute's/Centers  home  page:  ^\^\■^\■.nib.gov/ 
od/oar/index.btm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intpamural  Research 
Training  .Award;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232.  Loan  Repayment 
Program  for  Research  Generally;  93.39. 
.Academic  Research  Enhancement  Award; 
93.936.  NIH  .Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  April  11,  2002, 
LaVeme  Y.  Siringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-9432  Filed  4-17-02;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advison'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  19,  2002. 

Time:  4  p.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Ploitis.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  institutes  of 
Health.  6701  Rockledge  Drive.  Room  4204. 
MSC  7812.  Bethesda.  MD  20892.  (301)  435- 
1 225.  poiitisa&csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  29.  2002. 

Time:  1  p.m.  to  2  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Michael  .A  Oxman.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4112, 
MSC  7848.  301-435-3565, 
oxmanm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  7,  2002. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rot;kiedge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research,  93.333. 
93.337.  93.393-93.396,  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  11.  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Doc.  02-9422  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  April  17.  2002. 

Time:  9  a.m.  to  lO-a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Joseph  Kimm,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5178 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe:  April  23.  2002. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  29,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Eileen  W.  Bradley,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda.  MD  20892.  (301)  435- 
1179.  bradleye@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844. 
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93.846-93.878.  93.892.  93,893.  National 
Institutes  of  Health.  HHS) 

Dated:  .-Xpril  9.  2002. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor}- 

Committee  Policy. 

[FR  Do(..  02-9443  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel.  April 
24.  2002,  12  p.m.  to  April  24.  2002.  1 
p.m.,  NIH  Rockledge  2.  Bethesda.  MD. 
20892  which  was  published  in  the 
Federal  Register  on  April  5.  2002.  67  FR 
16414-16415. 

The  meeting  has  been  changed  to 
April  19.  2002.  from  11  a.m.  to  12  p.m. 
The  location  remains  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  April  9.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9444  Filed  4-17-02;  8:45  am] 

BILLING  CODE  414CM]1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-1 1  ] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Single 
Family  Premium  Collection 
Subsystem-Periodic  (SFPCS-P) 

AGENCY:  Office  of  the  Assistant 
Secretary-  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  June  17, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent: 
Wayne  Eddins,  Reports  Management 


Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
L'Enfant  Plaza  Building.  Room  8003. 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doretha  Dabney.  Branch  Chief.  Single 
Family  Insurance  Operations  Branch. 
U.S.  Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW. 
Washington.  DC  20410.  telephone  (202) 
708-1994.  X3471  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  {^)  Enhanre 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Single  Family 
Premium  Collection  Subsvstem-Periodic 
(SFPCS-P). 

OMB  Control  Number,  if  applicable: 
2502-0536. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Mortgage  Insurance  Premium  (MIP) 
detail  is  needed  to  determine  if  FHA  has 
collected  the  required  MIP  for  insured 
cases  and  to  comply  with  the  Credit 
Reform  Act. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  number  of  hours 
needed  to  prepare  the  information 
collection  is  21.600.  the  estimated 
number  of  respondents  is  1,800.  the 
frequency  of  response  is  monthly 
generating  21,600  responses,  and  the 
estimated  time  per  response  is 
approximately  1  hour. 


Status  of  the  proposed  information 
collection:  Extension  of  a  currentlv 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  April  11,2002. 
Sean  G.  Cassidy. 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Do( .  02-9514  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 

comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ or  marme 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  Mav  20. 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  a\ailablp  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  bv  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to;  U.S.  Fish  and  Wildlife 
Ser\ice.  Division  of  Management 
.Authoritv.  4401  North  Fairfax  Drive. 
Room  700,  Arlington.  Virginia  22203. 
fax  703'358-2281 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority. 
telephone  703/358-2104 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-054813 

Applicant:  Donald  O.  Allen,  Powhatan. 
VA 
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The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-054314 

Applicant:  Jose  N.  Caballero,  Hialean. 

FL 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  fi'om  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-054871 

Applicant:  Brandon  Glen  McGraw, 

Granbury,  TX 

The  applicant  requests  a  permit  to 
import  ^e  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-053985 

Applicant:  Saint  Louis  Zoo.  Saint  Louis, 

MO 

The  applicant  requests  a  permit  to 
import  biological  samples  from  various 
lemur  species  (Eulemur  sp.)  collected  in 
the  wrild  in  Madagascar  for  the  purpose 
of  scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  year  period. 

PRT-809347  &  809349 

Applicant:  Hawthorn  Corporation, 

Grayslake,  IL 

The  applicant  requests  the  re-issuance 
of  their  permits  to  re-export  and  re- 
import Asian  elephants  (Elephas 
maximus)  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 


the  regulations  governing  marine 
mammals  (50  CFR  13).  Written  data, 
comments,  or  requests  for  copies  of  the 
complete  applications  or  requests  for  a 
public  hearing  on  these  applications 
should  be  submitted  to  the  Director 
(address  above).  Anyone  requesting  a 
hearing  should  give  specific  reasons 
whv  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

PRT-4)54026 

Applicant:  Hubbs-Sea  World  Research 

Institute,  San  Diego,  CA 

Permit  Type:  Take  for  scientific 
research. 

Name  and  Number  of  Animals:  West 
Indian  manatee  (Trichechus  manatus 
latirostris):  33. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  conduct  scientific  research 
with  13  captive-held  animals  and  20 
wild  animals  involving  measuring  the 
animals'  sonar  acoustic  reflectivity. 

Source  of  Marine  Mammals:  Captive- 
held  animals  at  Sea  World  of  San  Diego 
and  Orlando;  wild  animals  in  the  Indian 
River  Lagoon.  Brevard  County,  Florida. 

Period  of  Activity:  Up  to  2  years  after 
issuance  of  permit. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
application  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  March  28.  2002. 
Anna  Barry, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  Authority. 

[FR  Dor.  02-9476  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 


SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 


to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  May  20, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information  . 
Act,  by  any  party  who  submits  a  v^nritten 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington.  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-055055 

Applicant:  Clifford  G.  Graycheck,  Jr., 

Lake,  MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-054887 

Applicant:  William  G.  Hawes,  Smith 

Center,  KS 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-054962 

Applicant:  Alme  J.  Hutchins,  Sierra 

Madre,  CA 

The  applicant  requests  a  permit  to 
import  Uie  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
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dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-054860 

Applicant:  Dr.  Nicola  Mitchell,  c/o  Dr. 
Mary  Packard,  Colorado  State 
University.  Ft.  Collins,  CO 
The  applicant  requests  a  permit  to 
import  specimens  of  Brother's  Island 
tuatara  (Sphenodon  guntheri).  derived 
from  wild  collected  eggs  in  New 
Zealand,  for  the  purpose  of  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 

PRT-800411 

Applicant:  USFWS— National  Black- 
Footed  Ferret  Conservation  Center, 
Laramie,  WY 

The  applicant  requests  a  renewal  of 
their  permit  to  import/export  live 
captive-born  specimens,  biological 
samples,  and  salvaged  material  of  black- 
footed  ferrets  (Mustela  nigripes)  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  in 
Service  recovery  documents.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  five  year  period. 

Marine  Manunals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  at  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18).  Written  data, 
comments,  or  requests  for  copies  of  the 
complete  applications  or  requests  for  a 
public  hearing  on  these  applications 
should  be  submitted  to  the  Director 
(address  above).  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

PRT-054830 

Applicant:  Byron  Goode  Sadler,  Lake 

Jackson.  TX 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada,  for 
personal  use. 

PRT-055029 

Applicant:  Harr>'  M.  League,  Arlington 

Heights,  IL 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 


sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada,  for 
personal  use. 

PRT-055028 

Applicant:  Francis  J.  Kelsch. 
Bechtelsville.  PA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada,  for 
personal  use. 

PRT-055070 

Applicant:  Charles  C.  Mar\^in.  West 
Fargo,  ND. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada,  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  April  5.  2002. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  02-9477  Filed  4-17-02;  8:45  ami 

BILLING  CODE  4310-S5-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Issuance  of 
Incidental  Take  Permits  to  Gulf 
Highlands  LLC  and  Fort  Morgan 
Paradise  Joint  Venture  on  Privately 
Owned  Lands  in  Alabama;  Correction 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability; 

correction. 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  published  a  document  in  the 
Federal  Register  of  April  9.  2002. 
announcing  our  intent  to  issue 
incidental  take  permits  to  Gulf 
Highlands  LLC  and  Fort  Morgan 
Paradise  Joint  Venture  for  residential 
development  in  Alabama,  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
The  document  incorrectly  stated  that 
incidental  take  authority  would  be 
granted  for  three  species  of  sea  turtle. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr 

David  Dell.  Regional  HCP  Coordinator. 
(see  ADDRESSES  above),  telephone:  404/  . 
679-7313.  facsimile:  404/679-7081.  e- 
mail:  david — dell® fws  gov:  or  Ms, 
Celeste  South.  Fish  and  Wildlife 
Biologist.  Daphne  Field  Office,  Alabama 
(see  ADDRESSES  above),  telephone:  251/ 
441-5181. 

Correction:  In  the  Federal  Register  of 
April  9.  2002.  in  FR  Doc.  02-8491.  on 
page  17089.  correct  the  third  sentence  to 
read:  The  proposed  action  includes 
implementation  of  the  Habitat 
Conser\'ation  Plan  (HCP)  jointly 
developed  by  the  Applicants,  as 
required  by  section  10(a)(2)(B)  of  the 
Act,  to  minimize  and  mitigate  for 
incidental  take  of  the  Federally-listed, 
endangered  Alabama  beach  mouse 
(Peromyscus  polionotus  ammobates) 
(ABM),  and  to  avoid  incidental  take  of 
the  Federally-listed  endangered  Kemp's 
ridley  sea  turtle  [Lepidochelys  kempii). 
the  threatened  green  sea  turtle  (Chelonia 
mydas).  and  the  threatened  loggerhead 
sea  turtle  {Caretta  caretta). 

Correct  the  fourth  sentence  to  read: 
The  subject  permits  would  authorize 
take  of  ABM  along  2,844  linear  feet  of 
coastal  dune  habitat  fronting  the  Gulf  of 
Mexico  in  Baldwin  County,  Alabama. 

Dated:  .April  9,  2002. 
Cynthia  K.  Dohner. 
Acting  Regional  Director 
[FR  Doc.  02-9467  Filed  4-17-02;  8:45  am) 
BILUNG  CODE  4310-5&-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES);  Twelfth  Regular 
Meeting;  Proposed  Resolutions, 
Decisions,  and  Agenda  Items  Being 
Considered;  Taxa  Being  Considered 
for  Amendments  to  the  CITES 
Appendices;  Public  Meeting  Reminder 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 


summary:  The  United  States,  as  a  Party 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES),  may  submit 
proposed  resolutions,  decisions,  and 
agenda  items  for  consideration  at 
meetings  of  the  Conference  of  the 
Parties  to  CITES.  The  United  States  may 
also  propose  amendments  to  the  CITES 
Appendices  for  consideration  at 
meetings  of  the  Conference  of  the 
Parties.  The  twelfth  regular  meeting  of 
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the  Conference  of  the  Parties  to  CITES 
(C0P12)  will  be  held  in  Santiago.  Chile, 
November  3-15.  2002.  With  this  notice 
we:  describe  the  U.S.  approach  for 
C0Pl2;describe  resolutions,  decisions, 
and  agenda  items  that  the  United  States 
is  considering  submitting  for 
consideration  at  C0P12:  describe 
proposed  amendments  to  the  CITES 
Appendices  (species  proposals)  that  the 
United  States  is  considering  submitting 
for  consideration  at  C0P12;  invite  your 
comments  and  information  on  these 
potential  proposals:  and  remind  you  of 
a  public  meeting  to  discuss  these 
potential  submissions,  which  was 
announced  in  our  Federal  Register 
notice  of  March  27,  2002  (67  PR  14728). 
DATES:  The  public  meeting  will  be  held 
on  April  17.  2002,  at  1:30  p.m.  We  will 
consider  written  information  and 
comments  you  submit  concerning 
potential  species  proposals,  proposed 
resolutions,  proposed  decisions,  and 
agenda  items  that  the  United  States  is 
considering  submitting  for 
consideration  at  C0P12,  and  other  items 
relating  to  C0P12,  if  we  receive  them  by 
May  17,  2002. 
ADDRESSES: 

Public  Meeting 

The  public  meeting  will  be  held  in 
Sidney  Yates  Auditorium,  in  the 
Department  of  the  Interior  at  18th  and 
C  Streets,  NW.,  Washington,  DC 
Directions  to  the  building  can  be 
obtained  by  contacting  the  Division  of 
Management  Authority  (see  "FOR 
FURTHER  INFORMATION  CONTACT,"  below). 
Please  note  that  Sidney  Yates 
Auditorium  is  accessible  to  the 
handicapped  and  all  persons  planning 
to  attend  the  meeting  will  be  required  to 
present  photo  identification  when 
entering  the  building.  Persons  who  plan 
to  attend  the  meeting  and  who  require 
interpretation  for  the  hearing  impaired 
should  notify  the  Division  of 
Management  Authority  as  soon  as 
possible. 

Comment  Submission 

Comments  pertaining  to  proposed 
resolutions,  proposed  decisions,  and/or 
agenda  items  should  be  sent  to  the 
Division  of  Management  Authority:  U.S. 
Fish  and  Wildlife  Service:  4401  North 
Fairfax  Drive:  Room  700:  Arlington.  VA 
22203,  or  via  E-mail  at:  cites@fws.gov,  or 
via  fax  at:  703/358-2298.  Comments 
pertaining  to  species  proposals  should 
be  sent  to  the  Division  of  Scientific 
Authority:  U.S.  Fish  and  Wildlife 
Service;  4401  North  Fairfax  Drive:  Room 
750:  Arlington.  VA  22203,  or  via  E-mail 
at:  scientificauthority@fws.gov,  or  via 
fax  at:  703/358-2276.  Comments  and 


materials  received  will  be  available  for 
public  inspection,  by  appointment,  from 
8  a.m.  to  4  p.m..  Monday  through 
Fridav.  at  either  the  Division  of 
Management  Authority  or  the  Division 
of  Scientific  Authority. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Gaski.  Division  of  Management 
Authoritv.  Branch  of  CITES  Operations, 
phone:  703/358-2095.  fax:  703/358- 
2298,  E-mail:  cites@fws.gov,  or  Robert  R. 
Gabel,  Division  of  Scientific  Authority, 
phone:  703/358-1708.  fax:  703/358- 
2276,  E-mail: 
scientificauthority@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
and  regulate  international  trade  in 
certain  animal  and  plant  species  that  are 
now  or  potentially  may  be  threatened 
with  extinction  if  their  trade  is  not 
controlled.  These  species  are  listed  in 
Appendices  to  CITES,  copies  of  which 
are  available  from  the  Division  of 
Management  Authority  or  the  Division 
of  Scientific  Authority  at  the  above 
addresses,  from  our  World  Wide 
Website  at  http://international.fws.gov/ 
cites/cites. html,  or  from  the  official 
CITES  Secretariat  Website  at  http:// 
www.cites.org/eng/append/index.shtml. 
Currently.  157  countries,  including  the 
United  States,  are  Parties  to  CITES. 
CITES  calls  for  biennial  meetings  of  the 
Conference  of  the  Parties,  which  review 
its  implementation,  make  provisions 
enabling  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  II.  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  CITES.  Any 
country  that  is  a  Party  to  CITES  may 
propose  amendments  to  Appendices  I 
and  II,  resolutions,  decisions,  and 
agenda  items  for  consideration  by  the 
other  Parties. 

This  is  our  fourth  in  a  series  of 
Federal  Register  notices  that,  together 
with  announced  public  meetings, 
provide  vou  with  an  opportunity  to 
participate  in  the  development  of  the 
United  States'  negotiating  positions  for 
the  twelfth  regular  meeting  of  the 
Conference  of  the  Parties  to  CITES 
(COP12).  We  published  our  first  such 
Federal  Register  notice  on  June  12.  2001 
(66  FR  31686),  and  with  it  we  requested 
information  and  recommendations  on 
potential  species  amendments  for  the 
United  States  to  consider  proposing  at 


COP12.  Information  on  that  Federal 
Register  notice,  and  on  species 
amendment  proposals,  is  available  from 
the  Division  of  Scientific  Authority  at 
the  above  address.  We  published  our 
second  such  Federal  Register  notice  on 
July  25.  2001  (66  FR  38739),  and  with 
it  we  requested  information  and 
recommendations  on  potential 
resolutions,  decisions,  and  agenda  items 
for  the  United  States  to  submit  for 
consideration  at  C0P12.  You  may  obtain 
information  on  that  Federal  Register 
notice,  and  on  proposed  resolutions, 
proposed  decisions,  and  agenda  items, 
from  the  Division  of  Management 
Authority  at  the  above  address.  We 
published  our  third  such  Federal 
Register  notice  on  March  27,  2002  (67 
FR  14728),  and  with  it  we  announced  a 
public  meeting  to  discuss  potential 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
that  the  United  States  is  considering 
submitting  for  consideration  at  C0P12. 
With  that  notice,  we  also  provided 
information  on  how  non-governmental 
organizations  based  in  the  United  States 
can  attend  COP12  as  observers.  You 
mav  locate  our  regulations  governing 
this  public  process  in  50  CFR  23,31- 

23.39. 
COPl 2  is  scheduled  to  be  held  in 

Santiago,  Chile.  November  3-15,  2002. 

I.  U.S.  Approach  for  COPl  2 

What  are  the  Priorities  for  U.S. 
Submissions  to  COP12? 

Priorities  for  U.S.  submissions  to 
COPl 2  continue  to  be  consistent  with 
the  overall  objective  of  U.S. 
participation  in  the  Convention:  to 
maximize  the  effectiveness  of  the 
Convention  in  the  conservation  and 
sustainable  use  of  species  subject  to 
international  trade.  During  the  public 
review  process,  we  have  identified  over 
80  proposals  for  amendments  of  the 
Appendices  (species  listing  proposals), 
resolutions,  decisions,  and  agenda  items 
for  possible  submission  for 
consideration  at  C0P12.  The  majority  of 
comments  received  through  the  public 
review  process  involved  statements  of 
support  or  disagreement  for  the  various 
proposed  actions  with  little  biological  or 
trade  information  or  supporting 
justification. 

We  have  undertaken  initial 
assessments  of  the  available  trade  and 
biological  information  on  all  of  the 
fpecies  listing  proposals  as  well  as 
pertinent  available  data  and  information 
on  the  proposed  resolutions,  decisions, 
and  agenda  items.  These  assessments 
were  made  by  considering  the  quality  of 
information  available;  the  presence, 
absence,  and  effectiveness  of  other 
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mechanisms  that  may  preclude  the  need 
for  a  CITES  action  to  help  conserve 
species  in  trade,  and  the  relative 
importance  of  the  need  for  and  expected 
benefit  of  the  proposed  action.  In 
addition  to  the  information  available  on 
the  various  proposals,  we  also 
considered  the  following  factors  in 
arriving  at  the  current  provisional 
determinations: 

(1)  Does  the  proposed  action  address 
a  serious  wildlife  trade  issue  that  the 
United  States  is  experiencing  as  a  range 
country  for  species  in  trade?  Since  our 
primary  responsibility  is  the 
conservation  of  our  domestic  wildlife 
resources,  we  will  give  native  species 
our  highest  priority.  We  will  place 
particular  emphasis  on  terrestrial  and 
freshwater  species  with  the  majority  of 
their  range  in  the  United  States  and  its 
territories  that  are  or  may  be  in 
significant  trade;  marine  species  that 
occur  in  U.S.  waters  or  for  which  the 
United  States  is  a  major  importer;  and 
threatened  and  endangered  species  for 
which  we  and  other  Federal  and  State 
agencies  already  have  statutory 
responsibility  for  protection  and 
recovery.  We  also  consider  CITES 
listings  as  a  proactive  measure  to 
monitor  and  manage  trade  in  native 
species  to  preclude  the  need  for  the 
application  of  stricter  measures,  such  as 
listing  under  the  Endangered  Species 
Act  and/or  inclusion  in  CITES 
Appendix  I. 

(2)  Does  the  proposed  action  address 
a  serious  wildlife  trade  issue  for  species 
not  native  to  the  United  States?  As  a 
major  importer  of  wildlife  and  wildlife 
products,  the  United  States  has  taken 
responsibility,  by  working  in  close 
consultation  with  range  countries,  for 
addressing  cases  of  potential  over- 
exploitation  of  exotic  species  in  the 
wild.  In  some  cases,  the  United  States 
may  not  be  a  range  country  or  a 
significant  trading  country  for  a  species, 
but  we  will  work  closely  with  other 
countries  to  conserve  species  being 
threatened  by  unsustainable  global 
trade.  We  will  consider  CITES  listings 
for  species  not  native  to  the  United 
States,  but  for  which  we  are  a  major 
importer,  if  that  listing  will  assist  in 
addressing  cases  of  potential 
overexploitation  of  exotic  species  in  the 
wild,  and  in  preventing  illegal, 
unregulated  trade.  These  species  will  be 
prioritized  based  on  the  extent  of  trade 
and  status  of  the  species,  and  also  the 
role  the  species  play  in  the  ecosystem, 
with  emphasis  on  those  species  for 
which  a  CITES  listing  would  offer  the 
greatest  conservation  benefits  to  the 
species,  associated  species,  and  their 
habitat. 


(3)  Does  the  proposed  action  address 
difficulties  in  implementing  or 
interpreting  the  Convention  by  the 
United  States  as  an  importing  or 
exporting  country,  and  would  the 
proposed  action  contribute  to  the 
effective  implementation  of  the 
Convention  by  all  Parties''  Differences  in 
interpretation  of  the  Convention  by  157 
Party  nations  can  result  in 
inconsistencies  in  the  way  it  is 
implemented.  In  addition,  wildlife  trade 
is  dynamic  and  ever-changing,  thus 
presenting  problems  when  established 
procedures  are  not  readily  applicable  to 
new  situations.  The  United  States 
experiences  some  of  these  problems  and 
inconsistencies  directly  through  its  own 
imports  and  exports,  but  we  also  learn 
of  these  difficulties  through  our 
participation  in  various  fora.  such  as  the 
CITES  Standing  Committee  and  the 
technical  committees,  and  through 
discussions  with  other  countries,  non- 
governmental organizations,  and  the 
Secretariat.  When  the  United  States 
cannot  resolve  these  difficulties 
unilaterally  or  through  one-on-one 
discussions  with  trading  partners,  it 
may  propose  resolutions  or  decisions, 
usually  in  collaboration  with  other 
Parties,  or  have  these  topics  placed  on 
the  agenda  of  the  Conference  of  the 
Parties  for  discussion  by  all  of  the 
Parties. 

(4)  Does  the  proposed  action  improve 
implementation  of  the  Convention  by 
increasing  the  quality  of  information 
and  expertise  used  to  support  decisions 
by  the  Parties?  With  increased 
complexity,  sophistication,  and 
specialization  in  the  biological  sciences 
and  other  disciplines,  it  is  critical  that 
the  CITES  Parties  have  the  best  available 
information  upon  which  to  base 
decisions  that  affect  the  conservation  of 
wildlife  resources  as  well  as  local 
peoples  and  economies.  Where 
appropriate,  the  United  States  will 
recommend  actions  to  ensure  the 
availability  of  up-to-date  and  accurate 
information  to  the  Parties,  including 
through  the  establishment  of 
relationships  with  relevant  international 
bodies,  including  other  conventions, 
interjurisdictional  resource  management 
agencies,  and  international  non- 
governmental organizations  with 
relevant  expertise. 

This  notice  provides  a  summary  of 
our  initial  assessments  and  a 
preliminary  likelihood  of  our  submitting 
species  proposals,  resolutions, 
decisions,  or  agenda  items  for 
consideration  at  COP12.  Final  decisions 
on  proposals  for  submission  for  COP12 
will  be  made  following  a  review  and 
analysis  of  any  additional  information 
provided  through  the  public  review- 


process  leading  up  to  the  June  6,  2002. 
deadline  for  submission  of  proposals  to 
the  CITES  Secretariat. 

II,  Recommendations  for  Resolutions, 
Decisions,  and  Agenda  Items  for  the 
United  States  to  Consider  Submitting  at 
COP12 

In  our  Federal  Register  notice 
published  on  July  25.  2001  (66  FR 
38739),  we  requested  information  and 
recommendations  on  potential 
resolutions,  decisions,  and  agenda  items 
for  the  United  States  to  submit  for 
consideration  at  COP12.  We  received 
recommendations  for  resolutions, 
decisions,  and  agenda  items  from  the 
following  organizations  or  individuals: 
Earthtrust:  International  Primate 
Protection  League:  International 
Wildlife  Coalition:  International  Wood 
Products  Association:  Minnesota 
Natural  Heritage  and  Nongame  Research 
Program:  Safari  Club  International:  and 
Whale  and  Dolphin  Conservation 
Society. 

We  considered  all  of  the 
recommendations  of  the  above 
organizations  and  individuals,  as  well 
as  the  U.S.  approach  for  COP12 
discussed  above,  when  compiling  a  list 
of  possible  resolutions,  decisions,  and 
agenda  items  that  the  United  States  is 
likely  to  submit  for  consideration  by  the 
Parties  at  COP12:  and  when  compiling 
lists  of  resolutions,  decisions,  and 
agenda  items  for  consideration  at  CQP12 
that  the  United  States  either  is  currently 
undecided  about  submitting,  is  not 
considering  submitting  at  this  time,  or 
plans  to  address  in  other  ways.  There 
are  some  issues  for  which  the  United 
States  may  consider  submitting 
documents,  depending  on  the  outcome 
of  discussions  in  the  CITES  Animals. 
Plants,  and  Standing  Committees,  or 
additional  consultations  with  range 
country  governments  and 
knowledgeable  experts. 

We  welcome  your  comments  and 
information  submissions  regarding  the 
resolutions,  decisions,  and  agenda  items 
that  the  United  States  is  likely  to 
submit,  currently  undecided  about 
submitting,  or  currently  not  planning  to 
submit. 

A   What  Resolutions,  Decisions,  and 
Agenda  Items  is  the  United  States  Ukely 
To  Submit  for  Consideration  at  COP12? 

1.  Process  for  Establishment. 
Implementation,  and  Monitoring  of 
Appendix-II  Export  Quotas 

The  United  States  is  considering 
submitting  a  document  related  to  the 
establishment  and  implementation  of 
CITES  Appendix-II  export  quotas,  as 
well  as  to  current  problems  related  to 
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monitoring  and  regulating  appropriate 
use  of  such  quotas.  The  United  States  is 
a  major  importer  of  live  wildlife  and 
wildlife  products  covered  by  export 
quotas. 

The  use  of  Appendix-II  export  quotas 
has  increased  significantly  over  the  past 
several  years,  and.  in  2001.  74  Parties 
and  one  non-Party  reported  such  quotas 
to  the  CITES  Secretariat  (Notification  to 
the  Parties  No.  2001/041;  "Revised 
export  quotas  for  2001").  In  Notification 
to  the  Parties  No.  2001/044 
("Management  of  export  quotas  and 
combating  fraudulent  use  of  permits  and 
certificates"),  the  Secretariat  noted  that 
the  Standing  Committee,  at  its  forty-fifth 
meeting,  accepted  a  report  from  the 
Secretariat  which  was  concerned,  in 
part,  with  the  management  of  export 
quotas  and  current  practices  in  this  area 
that  are  subject  to  abuse.  While  this 
Notification  included  a  number  of 
excellent  recommendations  to  the 
Parties  as  to  how  they  could  improve 
the  management  of  their  export  quota 
programs,  we  believe  that  the  quota 
process  would  benefit  from  a  more 
encompassing  review  and 
standardization. 

Under  CITES,  there  is  no  formal 
generic  document  that  provides 
guidance  to  the  Parties  on  the 
establishment,  implementation, 
monitoring,  and  regulation  of  a  program 
for  Appendix-II  export  quotas.  While  a 
number  of  Resolutions  are  concerned 
with  export  quotas  for  Appendix-I 
species  (such  as  Resolution  Conf.  10.15 
(Rev.);  "Establishment  of  quotas  for 
markhor  hunting  trophies"),  there  is  no 
equivalent  Resolution  for  export  quotas 
for  Appendix-II  species,  which 
comprise  the  vast  majority  of  trade 
under  CITES  export  quotas. 

The  United  States  is  undecided  at  this 
point  in  time  as  to  whether  it  would  be 
more  appropriate  to  submit,  for 
consideration  at  C0P12,  a  draft 
resolution  or  a  discussion  document  on 
this  issue.  We  plan  to  discuss  this  in 
greater  detail  with  the  Secretariat  prior 
to  making  a  final  decision. 

2.  Exchange  of  Scientific  Specimens 

At  the  eleventh  meeting  of  the  Plants 
Committee  in  September  2001. 
Switzerland  submitted  a  proposal  to 
exempt  herbarium  specimens  of 
Appendix-II  plant  species  from  CITES 
controls.  The  Swiss  proposal  would 
have  aiuiotated  plant  listings  so  that 
such  specimens  would  be  treated  as 
parts  or  derivatives  that  would  have 
been  excluded  from  the  listings.  This 
proposal  was  opposed  by  the  United 
States  and  others  on  the  basis  that  the 
exemption  was  based  on  the  purpose  of 
the  trade  in  such  specimens,  not 


necessarily  the  characteristics  of  the 
specimens  themselves,  as  well  as  the 
fact  that  the  Convention  already 
contains  specific  provisions  for 
exempting  such  specimens  in  Article 
VII,  paragraph  6.  This  exemption  is 
implemented  through  a  registration 
process  described  in  Resolution  Conf. 
11.15.  We  received  a  comment  from  the 
Minnesota  Natural  Heritage  and 
Nongame  Research  Program  suggesting 
difficulties  in  the  cross-border 
movement  of  vegetative  material  of 
CITES-listed  species  for  genetic 
analyses.  In  addition,  we  have  heard 
comments  from  scientists  both  within 
the  United  States  and  elsewhere 
regarding  the  lack  of  implementation  of 
the  exemption  for  scientific  specimens 
in  many  countries,  and  we  have 
encountered  examples  of  misapplication 
of  the  exemption  in  the  issuance  of 
permits  by  some  countries.  Comments 
from  scientists  have  focused  mainly  on 
the  difficulties  encountered  in 
attempting  to  exchange  specimens 
among  institutions  for  study  for 
taxonomic  review,  often  as  part  of 
biodiversity  surveys  to  document  the 
biota  of  a  country  or  region.  This  work 
provides  an  essential  foundation  for 
conservation  efforts  at  both  the  species 
and  ecosvstem  levels. 

We  note  that  the  CITES  Parties,  in 
Conf.  11.15,  recommended  that  "Parties 
take  every  opportunity  within  the  scope 
of  the  Convention  to  encourage 
scientific  research  on  wild  fauna  and 
flora,  where  this  may  be  of  use  in 
conserving  species  that  are  threatened 
with  extinction  or  that  may  become  so." 
We  are  concerned  that  the  lack  of 
implementation  of  the  provisions  of  the 
Convention  to  facilitate  scientific 
exchange  may  be  hampering  much- 
needed  work  in  the  area  of  biodiversity 
assessments  and  conservation. 
Therefore,  the  United  States  plans  to 
develop  a  discussion  document  for 
presentation  at  COP12  to  ask  the  Parties 
to  consider  ways  to  encourage  broader 
implementation  of  the  scientific 
exchange  procedures  of  Conf.  11.15,  and 
to  make  these  procedures  known  to  the 
scientific  community. 

B.  On  What  Resolutions,  Decisions,  and 
Agenda  Items  Is  the  United  States  Still 
Undecided.  Pending  Additional 
Information  and  Consultations? 

1.  Establishment  of  Streamlined 
Procedures  for  Transporting  Crocodilian 
and  Other  Reptile  Product  Samples 
Across  International  Borders 

The  United  States  submitted  a  draft 
decision  (Doc.  11.52)  to  the  eleventh 
meeting  of  the  Conference  of  the  Parties 
to  CITES  (COPll)  in  Kenya  in  April 


2000,  which  proposed  that  the  trade 
restrictions  on  crocodilian  skin 
swatches  be  reviewed  to  determine  if 
streamlined  permit  procedures  could  be 
adopted  for  samples  being  taken  to 
international  trade  shows,  provided 
they  were  not  sold  at  such  exhibitions. 
The  United  States  submitted  this  draft 
decision  in  an  attempt  to  lessen  the 
regulatory  burden  and  facilitate 
legitimate  trade  movements  of 
processed  crocodilian  skin  samples, 
which,  in  our  opinion,  pose  minimal 
conservation  risks. 

A  decision  was  adopted  at  COPll 
(Decision  11.164;  Regarding  Movement 
of  Sample  Reptile  Skins  and  Other 
Related  Products)  requiring  the 
Secretariat  to  study  this  issue  with  the 
Animals  Committee,  World 
Conservation  Union  (lUCN)  Crocodile 
Specialist  Group,  and  the  World 
Customs  Organization.  Decision  11.164 
also  expanded  the  scope  of  this  issue  by 
including  skin  samples  from  all  reptile 
species,  not  just  crocodilians.  The 
Secretariat  is  required  to  submit  a 
resolution  to  C0P12  on  this  issue,  based 
on  these  discussions. 

The  United  States  proposes  a  draft 
negotiating  position  that  supports 
expansion  of  this  streamlined  process  to 
skin  samples  of  all  CITES-listed  reptile 
species  ciurently  in  trade.  Sample 
pieces  of  reptile  skins  are  used  to 
provide  a  buyer  or  potential  buyer  a  way 
to  determine  the  quality  of  tanning  and 
the  color  of  skins.  Although  the  samples 
themselves  are  not  for  sale,  they  are 
used  to  generate  sales.  The  international 
movement  of  these  samples  generates 
considerable  paperwork  for  both  the 
importing  and  exporting  countries  and 
may  result  in  delays  for  the  importer 
and/or  exporter.  We  believe  a 
streamlined  permit  system  could 
facilitate  legitimate  trade  in  repitile  skin 
samples,  while  maintaining  strict 
permitting  requirements  for  commercial 
trade  in  products. 

The  United  States  is  considering 
submitting  a  draft  resolution  on  this 
issue,  but  is  currently  undecided 
pending  the  receipt  of  information  from 
the  Secretariat  on  the  content  of  the 
resolution  that  they  will  submit  to 
C0P12.  The  United  States  may  develop 
a  negotiating  position  in  support  of  the 
Secretariat's  resolution,  or  it  may  elect 
to  submit  an  alternative  draft  resolution 
on  this  issue.  The  United  States  will 
make  a  decision  on  this  issue  after 
reviewing  the  draft  resolution  prepared 
by  the  Secretariat. 

2.  Biological  Listing  Criteria 

At  the  ninth  regulai-  meeting  of  the 
Conference  of  the  Parties  to  CITES 
(C0P9),  the  Parties  adopted  new  criteria 
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for  listing  and  de-listing  species  in  the 
Appendices.  These  criteria,  contained  in 
Resolution  Conf.  9.24.  were  more 
quantitative  than  previous  guidelines 
and  provided  a  format  for  proposals  to 
add  or  delete  taxa  from  Appendices  I 
and  II.  Conf.  9.24  also  requires  an 
evaluation  of  the  effectiveness  and 
applicability  of  the  new  criteria  before 
C0P12.  Toward  that  end.  a  Criteria 
Working  Group  was  established  at 
COPll  to  review  the  criteria,  gather 
input  from  the  Animals  and  Plants 
Committees  and  from  the  Parties,  and 
make  recommendations  for  improving 
the  criteria.  The  United  States  has 
played  an  active  role  in  the  Criteria 
Working  Group,  and  submitted  detailed 
comments  on  each  of  its  reports.  The 
Chairs  of  the  Animals  and  Plants 
Committees  reviewed  the  final 
recommendations  of  the  Working  Group 
and  comments  by  the  Parties,  and 
reported  to  the  Standing  Committee  in 
March  2002.  We  are  currently  reviewing 
these  final  recommendations,  which,  we 
believe,  should  promote  precautionary', 
objective,  and  scientific  evaluation  of 
species  in  international  trade.  After 
reviewing  the  recommendations  of  the 
Standing  Committee,  the  United  States 
may  consider  submitting  a  proposal  at 
C0P12  to  improve  or  expand  upon  the 
recommendations,  if  we  feel  it  is 
prudent  to  increase  emphasis  on  the 
precautionary  approach  or  certain 
scientific  principles,  or  make  the  criteria 
more  risk  averse. 

3.  Concerning  Whaling  and  Whale 
Stocks 

The  United  States  continues  to 
participate  in  efforts  in  the  International 
Whaling  Commission  (IWC)  to  develop 
a  Revised  Management  Scheme  that 
includes  an  effective  inspection  and 
obser\'ation  scheme  in  the  event  that  the 
moratorium  on  commercial  whaling  is 
lifted.  This  is  important  to  the 
deliberations  under  CITES  because,  in 
1978,  the  IWC  requested  the  assistance 
of  CITES  in  enforcing  its  moratorium  on 
commercial  whaling.  This  request  was 
answered  by  the  CITES  Parties  in 
Resolution  Conf.  2.9  (later  incorporated 
into  Resolution  Conf.  11,4;  Consen'ation 
of  cetaceans,  trade  in  cetacean 
specimens  and  the  relationship  with  the 
International  Whaling  Commission). 
which  recommended  that  "the  Parties 
agree  not  to  issue  any  import  or  export 
permit  or  certificate"  for  international 
commercial  trade  in  whale  species. 
These  complementary  actions 
established  a  strong  relationship 
between  the  two  organizations,  whereby 
CITES  has  agreed  to  reflect  IWC 
decisions  in  its  Appendices. 


The  fifty-fourth  meeting  of  the  IWC 
will  be  convened  in  Shimonoseki, 
[apan.  May  20-23,  2002.  The  United 
States  will  be  particularly  interested  in 
population  assessments  for  whale 
species  that  are  currently  subject  to 
commercial  and  scientific  whaling,  or 
that  may  be  targeted  for  future  whaling. 
Based  on  the  results  of  the  IWC  meeting, 
the  United  States  may  submit  a  draft 
resolution  or  discussion  document  for 
consideration  at  C0P12,  concerning 
whaling  and  whale  stocks  under  the 
competence  of  the  IWC. 

4.  Introduction  From  the  Sea 

Article  IV  of  the  Convention  has 
provisions  for  trade  in  CITES-listed 
species  taken  in  the  marine 
environment  outside  the  jurisdiction  of 
any  countrv'  (the  high  seas),  known  as 
"introduction  from  the  sea."  At  COPll 
in  April  2000,  the  Government  of 
Australia  submitted  a  draft  resolution 
(Doc.  11.18)  on  interpretation  and 
implementation  of  CITES  regarding 
introduction  from  the  sea.  The  Parties 
were  unable  to  reach  agreement  on  a 
resolution  and  continue  to  disagree  on 
how  to  apply  the  Convention  when 
specimens  enter  trade  from  the  high 
seas.  This  has  hindered  a  thorough 
discussion  of  listing  proposals  for 
certain  marine  species.  The  United 
States  believes  there  is  still  a  need  for 
the  Parties  to  agree  to  a  standard 
interpretation  of  terms  and  an 
internationally  accepted  system  to 
implement  introduction  from  the  sea.  In 
February  2002,  the  Sub-Committee  on 
Fish  Trade  (within  the  Committee  on 
Fisheries  [COFI]  of  the  Food  and 
Agriculture  Organization  of  the  United 
Nations  [FAO])  met  in  Bremen, 
Germany,  to  develop  a  work  plan  to 
explore  CITES  issues  related  to 
international  fish  trade.  The  United 
States  participated  in  the  meeting.  The 
United  States  is  currently  undecided  on 
whether  to  develop  a  discussion 
document  on  this  issue  for  C0P12.  We 
believe  introduction  from  the  sea 
warrants  further  discussion  and 
Welcome  draft  language  or  comments. 

5.  Relationship  Between  CITES  and 
FAO 

At  its  twentv-fourth  meeting 
(February-March  2001).  the  COFI  of 
FAO  took  two  decisions  concerning 
CITES.  It  dictated  that:  (a)  A  Technical 
Consultation  be  convened  to  review  the 
CITES  listing  criteria  as  they  relate  to 
commercially  exploited  marine  species; 
and  (b)  the  Sub-Committee  on  Fish 
Trade  at  its  February  2002  meeting  in 
Bremen,  Germany,  develop  a  plan  for 
review  of  CITES  issues.  The  Technical 
Consultation,  which  was  convened  in 


October  2001  in  Windhoek.  Namibia, 
resulted  not  only  in  the  generation  of 
important  contributions  to  the  CITES 
Criteria  Review,  but  in  a  strong 
collaboration  between  the  two  bodies. 
As  marine  issues  gain  more  attention  in 
CITES,  cooperation  between  the  two 
fora  will  become  more  important  and 
should  be  encouraged.  The  United 
States  is  considering  but  is  currently 
undecided  on  whether  to  submit  a 
discussion  document  to  promote  this 
cooperation. 

6.  Protocol  Concerning  Speciallv 
Protected  Areas  and  Wildlife  (SPAW)  in 
the  Wider  Caribbean  Region 

The  United  States  received  a 
recommendation  from  the  International 
Wildlife  Coalition  that  it  propose  a 
resolution  at  C0P12  calling  for  closer 
cooperation  between  the  Secretariats  of 
CITES  and  the  SPAW  Protocol.  The 
United  States  notes  the  initiative  of  the 
CITES  Secretariat  (approved  at  COPll) 
to  closely  collaborate  with  Secretariats 
of  Regional  Seas  Conventions  and  other 
regional  United  Nations  Environment 
Programme  (UNEP)  offices,  as  well  as 
the  Secretariats  of  other  biodiversity- 
related  Multilateral  Environmental 
Agreements  (MEAs)  in  matters  of 
implementation,  enforcement,  and 
capacity  building  at  the  regional  level. 
At  the  First  Meeting  of  the  Contracting 
Parties  to  SPAW.  a  decision  was  taken 
to  promote  and  facilitate  the  conclusion 
of  Memoranda  of  Understanding 
between  the  two  Secretariats  and  to 
conclude  an  agreement  for  a  two-year 
pilot  on  the  joint  funding  of  a 
Programme  Officer  in  the  Regional  Co- 
ordinating Unit  of  the  Caribbean 
Environment  Programme.  The  United 
States  is  undecided  whether  it  may  be 
appropriate  to  submit  a  draft  resolution 
at  C0P12  to  reinforce  this  effort 

7.  Collaboration  Between  CITES  and  the 
World  Customs  Organization 

One  of  the  objectives  of  the  CITES 
"Strategic  Vision  through  2005," 
adopted  by  the  Parties  at  COPll,  is  for 
CITES  to  increase  cooperation  and 
coordination  with  related  conventions, 
agreements,  and  associations.  The 
United  States  agrees  with  this  objective 
and  is  ver>  supportive  of  synergy  and 
cooperation  with  international 
organizations,  including  the  World 
Customs  Organization  (WCO).  The 
United  States  is  considering  whether  to 
submit  a  discussion  document  to  C0P12 
to  promote  collaboration  between  CITES 
Parties  and  the  WCO  The  United  States 
remains  undecided  as  to  whether  to 
submit  a  discussion  document  to  C0P12 
on  this  issue.  We  are  seeking  your 
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comments  and  information  submissions 
regarding  this  matter. 

8.  Implementation  Issues  Related  to 
Appendix-Ill  Timber  Species 

We  received  a  comment  from  the 
International  Wood  Products 
Association  (IWPA)  requesting  that  the 
United  States  submit  to  C0P12  the 
recommendations  that  it  presented  in 
document  Doc.  PC.11.24.5  at  the 
eleventh  meeting  of  the  Plants 
Committee,  which  were  intended  to 
help  the  Parties  implement  new 
Appendix-Ill  timber  listings.  The  IWPA 
pointed  out  that  implementation  of  the 
recent  listing  of  ramin  (Gonystylus  spp.) 
in  Appendix  III  by  Indonesia  proved  to 
be  difficult  for  IVVPA  members  due  to 
conflicting  and  incomplete  information, 
and  that  members  experienced  costly 
delays  as  shipments  were  held  up  at 
ports  of  import  due  to  confusion  over 
the  effective  date  of  the  listing  as  well 
as  to  what  types  of  ramin  wood 
products  were  regulated. 

Since  COPll,  two  new  timber  species, 
Spanish  cedar  (Cedrela  odorata)  and 
ramin  have  been  listed  in  CITES 
Appendix  III.  The  United  States,  a  major 
importing  country  of  both  species,  was 
not  consulted  by  the  listing  countries 
prior  to  the  listings,  as  recommended  in 
Resolution  Conf.  9.25  (Rev.).  We  believe 
that  lack  of  such  consultation  of  other 
range  countries  and  major  importing 
countries  prior  to  an  Appendix-III 
listing,  particularly  a  Usting  of  a  timber 
species,  may  hinder  the  abilities  of 
those  countries  to  implement  the  listing 
in  a  timely  and  effective  manner,  and 
does  not  provide  those  countries  with 
an  opportunity  to  comment  on  the 
potential  effects  of  a  given  Appendix-III 
listing.  Also,  U.S.  port  inspection 
officials  have  encountered  difficulties  in 
identifying  and  inspecting  shipments  of 
timber  products  for  Appendix-III  timber 
species,  such  as  ramin.  whose  listings 
are  not  annotated  to  include  only  logs, 
sawn  wood,  and  veneer  sheets. 

The  United  States  is  considering,  but 
remains  undecided,  about  submitting  a 
discussion  document  to  COP12  to  raise 
the  issue  of  problems  experienced  by 
the  Parties  in  implementing  the  recent 
Appendix-III  timber  listings  and  provide 
some  recommendations  to  help  the 
Parties  implement  such  timber  listings 
in  the  future.  It  was  agreed  at  the  forty- 
fifth  meeting  of  the  Standing  Committee 
in  June  2001  that  the  CITES  Secretariat 
would,  with  the  guidance  of  a  working 
group  of  which  the  United  States  is  a 
member,  develop  for  consideration  at 
the  forty-sixth  meeting  of  the  Standing 
Committee  in  March  2002,  a  proposal 
addressing  practical  CITES 
implementation  issues.  This  proposal. 


as  revised  by  the  Standing  Committee, 
would  then  be  submitted  for 
consideration  at  COP12. 

Based  on  input  from  the  working 
group,  the  Secretariat  submitted  for 
consideration  at  the  forty-sixth  meeting 
of  the  Standing  Committee  a  document 
that  included  a  draft  amendment  to 
CITES  Resolution  Conf.  11.1 
[Establishment  of  Committees]  to 
establish  an  Implementation 
Subcommittee  under  the  Standing 
Committee  to  deal  with  implementation 
issues,  such  as  those  that  the  United 
States  presented  to  the  Plants 
Committee  in  Doc.  PC.11.24.5.  However, 
in  its  document,  the  Secretariat 
recommended  against  establishing  an 
Implementation  Subcommittee,  In 
addition,  some  Parties  had  concerns 
about  such  a  permanent  subcommittee. 
Subsequently,  at  its  forty-sixth  meeting, 
the  Standing  Committee  reconvened  its 
working  group  and  tasked  it  with 
reviewing,  during  the  course  of  the 
meeting,  the  Secretariat's  document. 
The  working  group  discussed  various 
means  of  addressing  the  need  for  a  body 
within  CITES  to  address 
implementation  issues,  while  taking 
into  consideration  the  concerns  of  the 
Secretariat  and  some  of  the  Parties,  One 
of  the  options  discussed  by  the  working 
group  was  to  change  the  structures  or 
Terms  of  References  of  the  technical 
committees  (Animals  and  Plants 
Committees)  within  CITES  to  better 
address  implementation  issues.  The 
issue  was  not  resolved  at  the  forty-sixth 
meeting  of  the  Standing  Committee,  and 
was  referred  to  the  forty-seventh 
meeting,  immediately  preceding  COP12, 
for  further  discussion. 

The  United  States  submitted  a 
discussion  document  at  the  forty-sixth 
meeting  of  the  Standing  Committee  on 
the  issue  of  implementation  problems 
related  to  the  inclusion  in  the  CITES 
listings  of  secondary  products, 
including  those  from  Appendix-III 
timber  species.  The  United  States 
intends  to  analyze  the  Standing 
Committee's  discussions  of  this  issue 
and  the  Implementation  Committee 
issue  before  deciding  how  to  proceed  at 
COP12.  Based  on  these  analyses,  the 
United  States  will  decide  if  it  should 
submit  a  discussion  document  on  the 
Appendix-III  timber  listing 
implementation  issue  and/or  a  draft 
amendment  to  CITES  Resolution  Conf, 
11.1.  We  welcome  your  comments  and 
information  submissions  regarding  this 
matter. 


C.  What  Resolutions.  Decisions,  and 
Agenda  Items  Is  the  United  States  Not 
Planning  To  Submit  for  Consideration  at 
COP12.  Unless  it  Receives  Significant 
Additional  Information? 

1.  Use  of  a  Standardized.  Externally 
Verified  DNA  Testing  Protocol  for 
Species  Determination 

We  received  comments  from 
Earthtrust  recommending  that  the 
United  States  propose  a  resolution  for 
C0P12  that  sets  forth  a  standardized, 
externally  verified  DNA  market  testing 
protocol  to  be  employed  whenever  DNA 
testing  of  any  species  is  used  to  monitor 
and  enforce  the  Convention.  The  United 
States  has  actively  participated  in  efforts 
aimed  at  developing  protocols  for  and 
coordination  of  activities  concerning 
DNA  testing  in  both  the  International 
Whaling  Commission  (IWC)  and  CITES, 
and  will  continue  to  do  so.  Although 
Earthtrust's  focus  is  on  whales,  the 
proposed  resolution  language  would 
affect  all  current  DNA  testing  for  CITES 
enforcement  in  the  United  States  and 
would  overrule  our  ability  to  conduct 
testing  by  requiring  that  all  testing  be 
done  by  an  independent  laboratory. 
Therefore,  although  the  United  States 
strongly  believes  that  DNA  testing 
should  be  an  open,  transparent  process, 
we  do  not  intend  to  propose  a  resolution 
mandating  a  standardized  DNA  testing 
protocol  for  all  CITES  species 
determinations.  However,  the  United 
States  will  continue  to  work  within  the 
IWC  on  appropriate  whale  DNA  testing 
protocols  that  allow  transparency  and 
external  scrutiny. 

2.  Guidelines  for  Handling  and 
Disposition  of  Confiscated  Non-Human 
Primates 

The  International  Primate  Protection 
League  (IPPL)  and  the  International 
Wildlife  Coalition  proposed  that  the 
United  States  submit  a  resolution 
outlining  confiscation  and  disposition 
procedures  for  live  primates.  The 
International  Wildlife  Coalition  also 
proposed  that  this  resolution  provide 
specific  guidance  to  Parties  on 
confiscation  procedures  when  there  is  a 
risk,  or  perceived  risk,  that  an  animal 
could  transmit  disease  to  humans.  The 
IPPL  and  the  International  Wildlife 
Coalition  are  proposing  this  resolution 
in  response  to  information  they  received 
from  media  reports  describing  the 
drowning  of  two  confiscated  primates  in 
Egypt.  The  United  States  agrees  that  the 
recommendations  of  the  IPPL  and  the 
International  Wildlife  Coalition  raise 
important  issues  that  should  be 
discussed  further  by  the  CITES  Parties, 
but  does  not  propose  to  address  them 
through  a  resolution  at  this  time. 
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In  Resolution  Conf.  10.7.  the  CITES 
Parties  adopted  guidelines  that  address 
disposition  of  confiscated  live 
specimens  of  species  included  in  the 
Appendices.  Parties  are  responsible, 
through  these  guidelines,  to  ensure  that 
confiscated  live  animals  are  disposed  of 
appropriately  and  humanely.  Absent 
new  facts  that  indicate  a  problem  with 
the  current  guidance,  we  are  not 
prepared  to  offer  amendments.  In  the 
Egyptian  case  however,  the  CITES 
Secretariat  has  released  a  statement 
indicating  that  Egypt  has  confirmed  the 
drowning  of  the  two  primates  after 
confiscation  from  a  known  Egyptian- 
Nigerian  wildlife  smuggler,  and  that  the 
Egyptian  Minister  of  Agriculture  is 
investigating  the  matter.  The  CITES 
Secretariat  has  also  requested  that 
Nigeria  investigate  this  incident  and 
coordinate  with  Egypt  to  avoid  this  type 
of  illegal  trade.  The  outcome  of  these 
contacts  will  be  reported  to  the  CITES 
Secretariat. 

We  have  not  received  a  response  from 
the  Egyptian  Management  Authority 
regarding  our  inquiry  into  this  matter. 
We  are  pleased  with  the  decision  of  the 
Egyptian  authorities  to  investigate  the 
incident  and  to  provide  further  details 
to  the  CITES  Secretariat.  The  United 
States  will  wait  for  this  investigation  to 
be  concluded  and  the  results  reported 
before  considering  recommendations  for 
additional  guidance  to  the  Parties 
regarding  the  handling  and  disposition 
of  confiscated  live  primates. 

3.  Defining  the  Role  and  Mandate  of  the 
CITES  Secretariat 

The  International  Wildlife  Coalition 
proposed  that  the  United  States  submit 
an  agenda  item  clearly  defining  the  role, 
mandate,  and  scope  of  authority  of  the 
CITES  Secretariat.  The  International 
Wildlife  Coalition  feels  that,  as  the 
Convention  has  increased  in  size  and 
complexity,  the  Secretariat  has  had  to 
prioritize  its  activities,  and  has  not 
always  done  so  in  a  way  that  is 
acceptable  to  the  Parties.  The 
International  Wildlife  Coalition 
recommended  that  the  United  States 
seek  broad  consensus  in  developing  the 
terms  of  such  a  definition,  since  it 
would  be  unlikely  to  be  accepted  as  the 
product  of  a  single  Party. 

The  United  States  does  not  propose  to 
submit  such  an  agenda  item.  The  role 
and  mandate  of  the  CITES  Secretariat 
are  clearly  defined  in  the  text  of  the 
Convention,  current  resolutions,  and  the 
Strategic  Plan  of  the  Convention.  In 
particular.  Articles  XII,  XV,  and  XVI 
outline  general  responsibilities  of  the 
Secretariat  as  well  as  specific  duties 
with  regard  to  the  amendment  of  the 
CITES  Appendices.  Resolution  Conf. 


5.20  establishes  additional  guidelines  to 
be  followed  by  the  Secretariat  when 
making  recommendations  to  the  Parties 
for  proposals  to  amend  the  Appendices, 
Beginning  at  C0P9.  the  Conference  of 
the  Parties  initiated  a  review  of  the 
Conventions  effectiveness.  Following 
the  development  of  an  Action  Plan  at 
COPlO  in  June  1997.  the  Parties 
concluded  that  a  Strategic  Plan  would 
also  need  to  be  developed.  The  Strategic 
Plan  that  came  out  of  these  discussions 
is  intended  to  carry  the  Convention 
through  2005.  The  accompanying 
Action  Plan  directs  specific  activities  to 
the  Parties,  the  three  Permanent 
Committees,  and  the  Secretariat.  The 
United  States  supports  the  role  and 
mandate  of  the  Secretariat  as  laid  out  in 
these  documents.  Therefore,  the  United 
States  does  not  propose  to  submit  the 
issue  for  discussion  at  COP12. 

4.  Re-examining  the  Terms  of  Reference 
for  the  Animals  and  Plants  Committees 

We  received  a  comment  from  the 
International  Wildlife  Coalition 
requesting  that  the  United  States  submit 
an  agenda  item  to  COP12  to  re-examine 
the  Terms  of  Reference  for  the  CITES 
Animals  and  Plants  Committees.  The 
International  Wildlife  Coalition 
expressed  its  belief  that,  due  to  the  fact 
that  the  scope  and  range  of  participation 
in  meetings  of  the  Animals  and  Plants 
Committees  have  grown  in  recent  years. 
and  that  much  of  the  work  is  now 
carried  on  in  working  groups  composed 
of  both  Parties  and  observers,  the 
current  Terms  of  Reference. for  the 
makeup  and  operation  of  these 
commiftees  are  inadequate.  Of 
particular  concern  to  the  International 
Wildlife  Coalition  is  that  it  believes  that 
the  current  structure  of  the  committees 
can  allow  for  consensus 
recommendations  by  working  groups  to 
be  ignored  or  disregarded. 

The  current  Terms  of  Reference  for 
the  Animals  and  Plants  Committees 
were  adopted  by  the  Parties  at  COPll  in 
Resolution  Conf.  11.1.  Although  they  do 
not  address  working  groups  within  the 
Animals  and  Plants  Commiftees.  the 
United  States  believes  the  Terms  of 
Reference  provide  the  appropriate 
guidance  on  the  scope  of  the  committees 
and  the  manner  in  which  they  now 
conduct  their  work.  Working  groups 
within  the  Animals  and  Plants 
Committees  are  informal  groups  that 
allow  for  detailed  discussions  and 
review  of  particular  issues  in  a  way  that 
allows  the  committees  to  efficiently 
address  the  issues.  These  working 
groups  report  back  to  the  committees 
with  recommendations  that  can  be 
further  discussed  and  adopted  or 
modified.  Therefore,  the  United  States 


does  not  propose  to  submit  this  issue  for 
discussion  at  CQP12.  unless  it  receives 
additional  information  warranting  such 
a  submission 

5  Promoting  Enhancement  of  the 
Understanding  of  CITES 

The  international  Wood  Products 
Association  (IWPA)  recommended  that 
the  Parties  address  the  need  to  enhance 
the  understanding  of  CITES,  particularly 
with  regard  to  the  Appendices.  The 
IWPA  is  concerned  that  resource 
agencies,  industr^^  and  the  U.S.  public 
do  not  understand  the  meanmg  of 
listings  in  the  CITES  Appendices,  and 
encourages  the  production  and 
distribution  of  additional  outreach 
materials  targeted  at  these  audiences. 

Although  the  United  States  does  not 
propose  to  submit  this  issue  as  an 
agenda  item  to  C'OPl2,  we  will  continue 
to  encourage  the  Secretariat  to  produce 
targeted  outreach  materials 
Additionally,  we  will  continue  outreach 
efforts  in  this  country  to  promote 
understanding  and  appropriate 
application  of  CITES.  The  Secretariat 
recently  distributed  a  (^ITES  brochure 
with  Notification  to  the  Parties  No. 
2001/076.  The  brochure  is  designed  as 
a  general  awareness-raising  tool  and  is 
available  in  the  three  languages  of  the 
Convention  (English,  French,  and 
Spanish).  In  this  Notification,  the 
Secretariat  encourages  the  submission  of 
ideas  for  other  outreach  materials 
targeted  at  specific  audiences,  such  as 
tourists  and  industrv  In  addition,  one  of 
the  goals  of  the  CITES  Strategic  Vision 
through  2005  is  to  promote  greater 
understanding  of  the  Convention  The 
United  States  believes  that  the 
objectives  outlined  in  the  Strategic 
Vision,  as  well  as  outreach  efforts 
currently  underway,  address  the 
immediate  outreach  needs  for  the 
Convention 

6.  Importance  of  Parties  Committing 
Sufficient  Resources  to  the  Enforcement 
of  CITES  Listings 

We  received  a  comment  from  the 
International  Wood  Products 
Association  (IWPA)  requesting  that  the 
United  States  put  before  the  Parties  at 
C0P12  the  issue  of  the  importance  of 
Parties  committing  sufficient 
administrative,  financial,  and  technical 
resources  to  the  enforcement  of  CITES 
listings.  The  IWPA  commented  that 
CITES  implementing  regulations  are  not 
published  in  a  timely  or  easily 
accessible  manner  in  some  Party 
countries,  and  that  there  is  often 
inconsistency  in  their  enforcement  even 
if  these  regulations  are  available.  The 
IWPA  further  commented  that  it 
believes  that  a  primary  cause  of  such 
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problems  is  insufficient  funding  in  some 
Party  countries  for  their  CITES 
Management  Authorities. 

The  United  States  agrees  that  some 
CITES  Parties  are  currently  unable  to 
commit  sufficient  resources  to  the 
enforcement  of  CITES  listings.  However, 
this  issue  has  already  been  addressed  in 
the  CITES  Strategic  Vision  through 
2005,  adopted  by  the  Parties  at  COPll 
Goal  number  1  of  the  Strategic  Vision  is 
to  enhance  the  ability  of  each  Party  to 
implement  CITES.  This  Goal  includes 
several  objectives,  including,  among 
other  actions:  assisting  Parties  in  the 
development  of  appropriate  domestic 
legislation  and  policies  to  promote  the 
effective  enforcement  of  CITES: 
strengthening  the  administrative, 
management,  and  scientific  capacity  of 
Parties  by  improving  the  coordination 
between  Management  and  Scientific 
Authorities  and  other  national  agencies 
responsible  for  wild  animals  and  plants: 
strengthening  the  enforcement  capacity 
of  the  Parties  and  improving 
coordination  among  Management 
Authorities  and  other  agencies,  such  as 
police.  Customs,  and  veterinary/ 
phytosanitary  services:  and  encouraging 
the  proper  funding  of  CITES 
implementation  and  enforcement  by 
Parties,  and  the  adoption  of  national 
mechanisms  that  have  resource  users 
make  a  greater  contribution  to  such 
funding.  Since  the  Strategic  Vision 
already  addresses  the  issue  of  Parties 
committing  sufficient  resources  to  the 
enforcement  of  CITES  listings  and 
recommends  actions  to  help  resolve  this 
issue,  the  United  States  does  not 
propose  to  submit  it  for  discussion  at 
C0P12. 

7.  Validity  of  permits 

Safari  Club  International  (SCI) 
proposed  that  the  United  States  submit 
a  resolution  to  address  the  practice  of 
not  issuing  retrospective  permits  or  re- 
issuing permits  to  correct  errors  that 
were  the  fault  of  the  issuing 
Management  Authority.  SCI  expressed 
the  opinion  that  this  is  an  unfair 
practice  that  penalizes  the  importer  for 
permit  errors  that  are  beyond  their 
control.  SCI  submitted  a  draft  resolution 
that  recommends  that  Parties  consider  a 
permit  valid  if  it  contains  all  of  the 
information  and  items  required  in 
Articles  IV  and  VI  of  the  Convention. 
The  draft  resolution  provided  by  SCI 
goes  on  to  state  that  the  Management 
Authority  of  the  importing  country 
should  clear  any  shipments 
accompanied  by  an  apparently  valid 
permit,  even  if  there  are  some 
irregularities  in  the  permit.  Once  the 
shipment  is  cleared,  the  Management 
Authority  of  the  importing  country 


would  consult  with  the  exporting 
country  to  rectify  the  irregularities.  In 
cases  where  the  permit  does  not  contain 
all  of  the  required  information,  but  it 
appears  from  information  provided  by 
the  importer  or  exporter,  or  otherwise 
available  to  the  importing  authorities, 
that  the  error  in  the  permit  was  made  by 
the  issuing  authority,  the  shipment 
would  be  released  for  entry,  subject  to 
recall,  and  the  importing  authority 
should  open  consultations  with  the 
issuing  authority.  In  addition,  the 
resolution  would  allow  the  import  of  a 
shipment  without  being  cleared  when 
appropriate  authorities  are  not  present 
at  the  time  of  import,  provided  that  the 
shipment  was  not  for  primarily 
commercial  purposes,  the  permit  was 
surrendered  to  the  importing  authorities 
within  90  days  of  import,  and  the 
surrendered  permit  is  accompanied  by  a 
sworn  statement  that  no  appropriate 
Customs  or  other  official  was  present  at 
the  time  of  import  to  receive  the  permit. 

The  Parties  have  established 
procedures  through  Resolutions  Conf. 
9.9.  10.2  (Rev.).  10.6.  10.10  (Rev.).  10,14, 
10.15  (Rev.),  11.3.  and  11.18,  which 
establish  requirements  on  the 
retrospective  issuance  of  permits  to 
correct  errors  in  previously  issued 
permits,  for  information  that  must  be 
provided  on  a  permit,  and  how  a  permit 
should  be  handled.  The  United  States 
does  not  see  a  need  to  establish  another 
resolution  to  address  these  issues.  In 
addition,  it  would  not  be  appropriate  to 
propose  a  resolution  that  undermines 
current  procedures.  The  validity  of  a 
permit  must  be  established  at  the  time 
of  import,  and  the  import  must  be 
cleared  by  the  appropriate  authorities, 
as  established  by  the  Convention,  CITES 
resolutions,  and  domestic  regulations. 
The  purpose  of  issuing  export  permits  is 
to  ensure  that  a  shipment  contains  the 
items  that  have  been  authorized  for 
export.  The  need  for  the  appropriate 
officials  to  review  the  permit  and  clear 
the  shipment  is  the  basis  for  trade 
controls  established  by  CITES. 
Therefore,  the  United  States  does  not 
plan  to  submit  such  a  resolution  at 
C0P12. 

8.  Making  non-detriment  findings 
available  upon  request 

The  Whale  and  Dolphin  Conservation 
Society  recommended  that  the  United 
States  submit  a  resolution  with 
provisions  that  require  Scientific 
Authorities  to  make  copies  of  non- 
detriment  findings  available  on  request 
and  enable  the  Plants  Committee  and 
Animals  Committee  to  assess  the 
adequacy  of  non-detriment  findings. 
Although  we  believe  both  ideas  have 
merit,  because  they  would  increase  the 


transparency  of  CITES  implementation 
by  the  Parties,  the  United  States  is  not 
likely  to  submit  such  a  resolution  for 
consideration  at  C0P12.  We  believe  that 
the  Significant  Trade  Review  process 
(Resolution  Conf.  8.9  (Rev.))  provides  an 
important  basis  for  assessing  the 
adequacy  of  biological  and  other 
information  used  to  make  export 
findings.  Furthermore,  the  CITES 
Secretariat  has  embarked  on  a  program, 
pursuant  to  Doc.  11.40  (  Assistance  to 
Scientific  Authorities  for  Making  Non- 
detriment  Findings)  adopted  at  COPll. 
to  provide  technical  assistance  to 
selected  Scientific  Authorities  to 
improve  their  ability  to  make  non- 
detriment  findings  through  a  series  of 
regional  training  workshops.  These 
workshops  are  scheduled  to  run  through 
the  first  part  of  2003.  The  United  States 
believes  it  would  be  premature  to 
pursue  a  resolution  on  non-detriment 
findings  prior  to  completion  of  this 
training  program. 

HI.  Recommendations  for  Species 
Proposals  for  the  United  States  to 
Consider  Submitting  at  COP12 

We  published  a  notice  in  the  Federal 
Register  on  June  12,  2001  (66  FR  31686). 
in  which  we  requested  information  and 
recommendations  on  potential  species 
amendments  for  the  United  States  to 
consider  proposing  at  C0P12.  In 
addition  to  possible  species  proposals 
that  we  have  been  developing  on  our 
own,  we  received  recommendations 
from  the  public  for  possible  proposals 
involving  64  taxa  (three  families,  14 
genera,  and  47  individual  species).  We 
note,  however,  that  the  vast  majority  of 
comments  involved  statements  of 
support  or  disagreement  for  given 
species  proposals,  with  no  biological  or 
trade  information  supporting  such 
statements.  We  have  undertaken  initial 
assessments  of  the  available  trade  and 
biological  information  on  all  of  these 
taxa.  Based  on  these  assessments,  we 
have  made  provisional  determinations 
of  whether  or  not  to  proceed  with  the 
development  of  proposals  to  list  or 
delist  species,  or  transfer  them  ft-om  one 
Appendix  to  another.  These 
determinations  were  made  by 
considering  the  quality  of  biological  and 
trade  information  available  on  the 
species;  the  presence,  absence,  and 
effectiveness  of  other  mechanisms  that 
may  preclude  the  need  for  a  CITES 
listing  (e.g.,  range  country  actions  or 
other  international  agreements);  and 
availability  of  resources.  Furthermore, 
our  assignment  of  a  taxon  to  one  of 
these  categories,  which  reflects  the 
likelihood  of  our  submitting  a  proposal, 
included  consideration  of  the  following 
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factors,  reflecting  the  U.S.  approach  for 
C0P12  discussed  above: 

(1)  Is  it  a  native  U.S.  species  that  is 

or  may  be  significantly  affected  by  trade, 
or  if  it  is  a  currently  listed  U.S.  species, 
does  the  listing  accurately  reflect  the 
biological  and  trade  status  of  the 
species? 

(2)  Is  it  a  native  U.S.  species  that  is 
not  at  this  time  significantly  impacted 
by  trade  within  the  United  States,  but  is 
being  significantly  impacted  elsewhere 
in  its  range? 

(3)  Is  it  a  foreign  species,  not  native 
to  the  United  States,  but  which  is  or 
may  be  significantly  affected  by  trade 
and  the  United  States  is  a  significant 
component  of  the  trade  (i.e.,  as  an 
importing  country)? 

(4)  Is  it  a  species  for  which  the  United 
States  is  neither  a  range  country  nor  a 
country  significantly  involved  in  trade, 
but  for  which  trade  is  a  serious  threat  to 
the  continued  existence  of  the  species, 
other  mechanisms  are  lacking  or 
ineffective  for  bringing  trade  under 
control,  and  action  is  urgently  needed? 

Below,  we  have  provided  the  actions 
that  the  United  States  is  considering 
taking  for  C0P12  with  regard  to  all  of 
the  species  proposals  recommended  by 
the  public,  as  well  as  possible  species 
proposals  we  have  been  developing  on 
our  own. 

A.  What  Species  Proposals  is  the  United 
States  Likely  to  Submit  for 
Consideration  at  COP12? 

The  United  States  is  likely  to  develop 
and  submit  proposals  for  the  following 
taxa.  We  welcome  your  comments, 
especially  any  biological  or  trade 
information  on  these  species.  For  each 
species,  more  detailed  information  is  on 
file  in  the  Division  of  Scientific 
Authority  than  is  presented  in  the 
summary  below.  For  some  of  the  species 
below,  particularly  those  not  native  to 
the  United  States,  additional 
consultations  with  range  countries  and 
knowledgeable  experts  is  proceeding 
(see  discussion),  and  a  final  decision  is 
pending  the  outcome  of  those 
consultations. 

Plants 

1.  Cacti  (  Sclerocactus  nyensis  and 
Sclerocactus  spinosior  blainei  [=S. 
blainei]] — Proposal  for  transfer  from 
Appendix  II  to  Appendix  I 

Sclerocactus  nyensis  is  a  ver>'  rare 
U.S.  endemic  species  of  cactus, 
occurring  only  in  two  counties  in  the 
State  of  Nevada.  Sclerocactus  spinosior 
blainei  is  another  U.S.  endemic  species 
of  cactus  that  is  known  from  only  three 
localities  in  southern  Nevada  and  Utah. 
Both  species  were  listed  in  Appendix  II 


on  July  1.  1975.  The  Management 
Authority  of  Switzerland  has 
recommended  that  we  consider  listing 
these  species  in  Appendix  I.  Threats  to 
the  species  include  hobby  collecting, 
agricultural  and  industrial  development, 
off-road  vehicle  use.  and  highway 
maintenance.  The  Nevada  Natural 
Heritage  Program  protects  location 
information  for  both  species  because 
they  are  considered  especially 
vulnerable  to  poaching,  vandalism, 
harassment,  and  hobby  collecting.  Both 
cacti  are  given  special  status  in  the  State 
of  Nevada  and  this  status  is  also 
recognized  by  the  U.S.  Bureau  of  Land 
Management.  Seeds  of  S.  nyensis  and  S 
spinosior  blainei  are  available  on  the 
Internet  from  Websites  located  in  the 
Netherlands,  Germany,  Malta,  Austria, 
and  the  Czech  Republic,  indicating  that 
international  demand  for  the  species 
exists  and  international  trade  occurs. 
For  these  reasons,  we  currently  plan  to 
propose  these  two  species  for  transfer  to 
CITES  Appendix  I. 

2.  Santa  Barbara  Island  dudieya 
[Dudleya  traskiae) — Proposal  for 
transfer  from  Appendix  I  to  Appendix  II 

Dudleya  traskiae  is  confined  to  a 
small  island  off  the  coast  of  California, 
where  there  are  fewer  than  100 
individuals  in  fewer  than  a  dozen 
populations.  This  species  was  listed  in 
CITES  Appendix  I  in  1983.  It  was 
proposed  for  downlisting  to  Appendix  II 
by  Switzerland,  as  the  Depositary' 
Government  for  CITES,  at  COPll  in 
April  2000.  The  proposal  was 
withdrawn  as  the  result  of  discussions 
in  which  the  United  States  agreed  to 
undertake  further  review  of  the  species 
prior  to  C0P12.  Dudleya  traskiae  has 
been  listed  as  Endangered  under  the 
U.S.  Endangered  Species  Act  since 
1978.  It  is  also  listed  as  Endangered  by 
the  World  Conservation  Union  (lUCN). 
as  well  as  Endangered  by  the  State  of 
California  (since  1979).  the  primary 
threats  to  D.  traskiae  are  fire  and 
competition  from  exotic  vegetation. 
Though  it  is  valued  as  an  ornamental, 
collection  of  individuals  from  the  wild 
does  not  appear  to  be  a  threat  at  the 
present  time.  International  demand  for 
this  species  is  minimal  or  non-existent, 
though  there  is  trade  in  specimens 
cultivated  both  within  and  outside  the 
United  States.  For  these  reasons,  the 
United  States  is  considering  submitting 
a  proposal  to  transfer  D.  traskiae  from 
CITES  Appendix  I  to  II. 

3.  Maguire's  Lewisia  (  Lewisia 
maguirei] — Proposal  for  Removal  From 
Appendix  II 

Lewisia  maguirei  is  known  only  from 
eight  sites,  all  within  a  very  restricted 


area  of  Nye  County.  Nevada  This 
species  was  listed  in  CITES  Appendix  II 
in  1983  It  was  proposed  for  delisting  by 
Switzerland,  as  the  Depositary 
Government  for  CITES,  at  CO'Pl  1   The 
proposal  was  withdrawn  as  the  result  of 
discussions  in  which  the  United  States 
agreed  to  undertake  further  review  of 
the  species  prior  to  COP  12  Lewisia 
maguirei  is  listed  as  Endangered  by  the 
lUCN.  It  is  protected  from  most  threats, 
except  mineral  exploration  and 
development,  by  its  high-elevation 
habitat  Though  this  species  has 
ornamental  value,  international  trade  is 
not  a  significant  threat  since  few 
applications  to  export  this  species  have 
been  received,  and  no  trade  has  been 
recorded  since  it  was  listed.  For  these 
reasons,  the  United  States  is  considering 
submitting  a  proposal  to  remove  L 
maguirei  from  CITES  Appendix  II. 

Reptiles  and  Amphibians 

4.  Orange-Throated  Whiptail  Lizard 
[Cnemidophorus  hyperythrus) — 
Proposal  for  Removal  From  Appendix  II 

The  orange-throated  whiptail  lizard 
was  listed  in  CITES  Appendix  II  when 
CITES  went  into  effect  on  July  1.  1975. 
The  Western  Association  of  Fish  and 
Wildlife  Agencies  has  requested  that  the 
species  be  removed  from  the 
Appendices.  The  orange-throated 
whiptail  lizard  is  limited  to 
southwestern  California  in  the  United 
States  and  Baja  California  in  Mexico, 
including  eight  islands  in  the  Gulf  of 
California  and  two  islands  in  the  Pacific 
Ocean  off  the  coast  of  Baja  California, 
Mexico.  Information  on  the  population 
status  of  the  orange-throated  whiptail 
lizard  is  limited  In  San  Diego. 
California,  the  status  of  the  species  is 
considered    seriously  depleted."' 
Population  surveys  in  Mexico  have  been 
conducted  only  on  three  islands  in  the 
Gulf  of  California,  where  the  species 
appears  to  be  abundant  and  populations 
remain  stable.  The  primary  threat  to  C. 
hypen-thrus  is  loss  of  suitable 
contiguous  habitat  to  urban, 
commercial,  and  agricultural 
development.  This  threat  of  habitat  loss 
could  be  further  exacerbated  by 
commercial  trade.  However.  CITES 
trade  data  from  the  World  Conservation 
Monitoring  Centre  (WCMC)  suggest  that 
legal  commercial  trade  in  the  species  in 
recent  years  has  been  limited,  involving 
primarily  scientific  specimens,  Our 
Division  of  Law  Enforcement  does  not 
have  any  specific  information  that 
indicates  there  is  illegal  trade  in  this 
species. 

In  the  State  of  California.  C. 
hyperythrus  is  listed  as  "protected."  and 
permits  to  collect  and/or  possess  the 
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species  are  granted  by  the  California 
Department  of  Fish  and  Game  only  for 
scientific  purposes.  Additionally, 
California  prohibits  the  sale  of  all  its 
native  species  and  requires  permits  for 
the  sale  of  native  reptiles  by  biological 
supplv  houses  to  scientific  and 
educational  institutions.  In  Mexico,  the 
species  is  categorized  as  "threatened" 
and  "rare,"  and  commercial  export  of 
wild-caught  specimens  of  native  species 
is  prohibited.  Therefore,  since  trade 
does  not  appear  to  be  a  threat  to  the 
species  and  the  species  is  protected  by 
domestic  legislation  in  both  range 
countries,  the  United  States  is 
considering  submitting  a  proposal  to 
remove  C.  byperythrus  from  CITES 
Appendix  II,  an  action  supported  by  the 
Mexican  Scientific  Authority. 

B.  On  what  species  proposals  is  the 
United  States  still  undecided,  pending 
additional  information  and 
consultations? 

The  United  States  is  still  undecided 
on  whether  to  develop  C0P12  proposals 
for  the  following  taxa.  In  some  cases,  we 
have  not  completed  our  consultation 
with  relevant  range  countries.  In  other 
cases,  meetings  of  experts  are  expected 
to  occur  in  the  immediate  future  and 
generate  important  recommendations, 
trade  analyses,  or  biological  information 
on  the  taxon  in  question.  See  the 
discussions  below  for  more  detail.  For 
each  species,  more  detailed  information 
is  available  in  the  Division  of  Scientific 
Authority  than  is  presented  in  the 
summary  below.  We  welcome  your 
comments,  and  especially  any  biological 
and  trade  information  on  these  species. 
We  delineate  what  additional 
information  we  are  seeking  or  have 
sought  to  assist  us  in  making  our 
decision. 

Plants 

1.  Ironwood  (  OIneya  tesota] — Proposal 
for  inclusion  in  Appendix  II 

Ironwood  is  a  long-lived  tree  and 
keystone  species  of  the  Sonoran  Desert 
in  southwestern  Arizona,  southeastern 
California,  and  northwestern  Mexico.  It 
often  grows  in  mixed  stands  with 
mesquite  (Prosopsis  spp.).  Ironwood  has 
not  previously  been  proposed  for  CITES 
listing.  Representatives  of  our  Law 
Enforcement  Division  and  SEMARNAP/ 
PROFEPA  (Mexico's  wildlife  law 
enforcement  agency)  have 
recommended  that  the  species  be 
considered  for  inclusion  in  CITES 
Appendix  II.  The  primary  threats  to  O. 
tesota  are  charcoal  making,  wood 
cutting  for  commercial  craft  production, 
land  conversion,  and  altered  burning 
regimes  and  competition  from  exotic 


buffelgrass.  U.S.  tourists  are  the  primary 
market  for  ironwood  carvings,  which 
have  been  produced  in  Mexico  at  a  rate 
that  has  rapidly  depleted  the  local 
supply  of  ironwood.  In  addition, 
ironwood  is  harvested  with  mesquite  to 
meet  American  consumer  demands  for 
mesquite  charcoal  because  including  it 
in  bags  of  mesquite  charcoal  makes  a 
heavier  product  per  volume  and 
woodcutters  are  paid  by  weight. 

Spot  checks  of  mesquite  charcoal  bags 
from  Sonora  in  the  early  1990s 
demonstrated  that  ironwood  constituted 
from  10  to  40  percent  of  the  export 
volume  at  that  time.  Ironwood  is 
extremely  slow  to  recover  after  harvest. 
Populations  are  declining  rapidly, 
especially  in  Mexico.  Wood  cutting  for 
charcoal  production,  fuelwood,  and  the 
carving  industry  is  estimated  to  have 
caused  an  average  of  1 7  percent 
reduction  in  ironwood's  dominance  in 
the  vegetation  of  studied  areas. 
Ironwood  has  been  given  special 
protected  status  in  Mexico,  where 
permits  to  cut  it  are  required,  but 
enforcement  is  difficult.  It  is  also  of 
increasing  conservation  concern  in  the 
United  States,  where  habitat  destruction 
is  the  main  threat,  but  illegal  collection 
has  been  documented  from  Organ  Pipe 
Cactus  National  Monument  and  other 
protected  areas.  For  these  reasons,  the 
United  States  is  considering  submitting 
a  proposal  to  list  ironwood  in  Appendix 
II.  We  are  consulting  with  Mexico 
regarding  this  possibility. 

2.  Lignum  vitae  (  Guaiacum  coulteri, 
Guaiacum  unijugum.  and  Guaiacum 
angustifolium) — Proposal  for  inclusion 
in  Appendix  II 

Guaiacum  is  a  genus  of  neotropical 
evergreen  trees  distributed  throughout 
Mesoamerica  and  the  Caribbean.  There 
is  great  taxonomic  confusion  regarding 
this  genus,  but  we  consider  there  to  be 
only  five  true  species  of  Guaiacum.  In 
addition  to  G.  sanctum  L.  and  G. 
officinale  L..  which  are  already  listed  in 
CITES  Appendix  II.  the  other  recognized 
species  are  G.  coulteri  A.  Gray,  G. 
unijugum  Brandegee,  and  G. 
angustifolium  Engelm.  Guaiacum 
coulteri  and  G.  unijugum  are  endemic  to 
Mexico:  the  former  is  distributed  along 
the  Pacific  slope  from  Oaxaca  to  Sonora, 
and  the  latter  is  restricted  to  the  eastern 
shore  of  the  Cape  Region  in  Baja 
California.  Guaiacum  angustifolium 
occurs  in  northern  Mexico  and  southern 
Texas.  Other  taxa  that  range  into  Central 
America  are  either  synonyms  of  G. 
sanctum  or  hybrids  of  G.  sanctum  and 
G.  coulteri.  Guaiacum  coulteri,  G. 
unijugum,  and  G.  angustifolium  are  not 
currently  listed  under  CITES  and  have 
not  previously  been  proposed  for  CITES 


listing.  After  conducting  an  extensive 
review  of  the  status  of  the  species, 
students  from  the  University  of 
Maryland  Sustainable  Development  and 
Conservation  Biology  Program  have 
recommended  that  these  species  be 
considered  for  Appendix  II.  The 
primary  threat  to  the  genus  Guaiacum  is 
habitat  loss  and  over-exploitation.  A 
small  but  stable  international  market  for 
Guaiacum  in  Asia,  Europe,  and  North 
America  drives  exports  from  several 
range  countries,  including  Mexico. 

Difficulty  in  differentiating  among 
Guaiacum  species  in  trade  justifies 
listing  the  entire  genus  in  Appendix  II. 
In  particular,  there  is  enough  confusion 
over  the  identity  of  G.  coulteri  that 
significant  trade  in  this  species  could  be 
occurring  under  the  name  G.  sanctum. 
Guaiacum  coulteri  also  qualifies  for 
Appendix  II  listing  in  its  own  right. 
Several  experts  have  expressed  concern 
over  its  status,  since  it  is  likely  to  be 
declining  in  Mexico.  Habitat 
degradation  is  especially  problematic 
for  this  species,  and  unregulated  trade 
could  exacerbate  its  decline.  For  these 
reasons,  the  United  States  is  considering 
whether  to  submit  a  proposal  to  list  the 
remainder  of  the  genus  Guaiacum  in 
Appendix  II.  We  are  consulting  with 
Mexico  and  other  range  countries  with 
regard  to  this  possibility. 

3.  Orchids — Proposal  to  annotate  the 
listing  of  Orchidaceae  in  Appendix  II  to 
exempt  certain  artificially  propagated 
hybrids  from  CITES  permitting 
requirements 

The  orchid  family  is  among  the  largest 
families  of  flowering  plants,  with  over 
20,000  species  in  about  900  genera. 
Orchids  occur  on  every  continent  except 
Antarctica,  with  a  concentration  of 
distribution  in  the  tropics,  and  they 
occur  in  a  wide  variety  of  habitats. 
Orchids  are  also  among  the  most  widely 
recognized  and  popular  horticultural 
plants,  with  a  growing  international 
demand  in  recent  years.  Annual 
wholesale  figures  for  orchids  in  the 
United  States  alone  have  now  topped 
100  million  dollars.  Millions  of  plants 
are  documented  in  trade,  based  on 
CITES  trade  data,  and  most  of  these  are 
artificially  propagated.  At  the  ninth 
meeting  of  the  CITES  Plants  Committee 
in  June  1999,  the  Plants  Committee 
agreed  to  review  the  listing  of 
Orchidaceae  as  part  of  the  ongoing 
Review  of  the  Appendices.  Using 
preliminary  data  assembled  by  the 
CITES  Secretariat  at  the  tenth  meeting  of 
the  Plants  Committee  in  December  2000, 
a  working  group  (including  the  United 
States)  established  a  framework  for  the 
review,  which  entailed  a  breakdown  of 
the  trade  and  assigning  different  genera 
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to  different  levels  and  purposes  of  trade. 
Data  were  provided  to  working  group 
members  by  the  CITES  Secretariat  in 
advance  of  the  eleventh  meeting  of  the 
Plants  Committee  in  September  2001.  At 
the  eleventh  meeting  of  the  Plants 
Committee,  the  consensus  of  the 
working  group  was  that  the  orchid 
family  presented  too  many  problems  of 
similarity  of  appearance  and  uncertainty 
about  status  of  the  species  in  the  wild. 
These  factors  precluded  the  possibility 
of  a  timely  review,  which  ultimately 
might  not  lead  to  the  delisting  of  any 
species.  As  an  alternative,  participants 
in  the  meeting  agreed  to  study  the 
possibility  of  exempting  certain  high- 
volume  artificially  propagated  hybrids 
of  six  select  genera:  Cattleya, 
Cvmbidium.  Dendrobium,  Oncidium, 
Phalaenopsis.  and  Vanda.  It  was 
decided  that  such  a  proposal  could  be 
considered  only  if  clear  requirements 
could  be  established  for  trading  these 
hybrids  in  a  manner  that  would 
preclude  the  exemption  from  being  used 
as  a  means  to  circumvent  trade  control 
in  other  orchids,  especially  wild- 
collected  species.  In  addition,  it  was 
agreed  that  such  a  proposal  must 
include  identification  materials  that 
would  establish  easily  recognizable 
characteristics  of  plants  that  would 
qualify  for  this  exemption. 

Our  Division  of  Scientific  Authority 
and  the  American  Orchid  Society  are 
cooperating  in  the  development  of  a 
draft  proposal  and  identification 
materials  for  presentation  to  the  Plants 
Committee  at  its  twelfth  meeting  in  May 
2002.  Depending  on  support  from  range 
countries  of  these  orchid  taxa  { i.e.,  the 
six  genera  under  consideration)  as  well 
as  the  ability  of  the  Plants  Committee  to 
develop  a  final  proposal  and 
identification  materials  that  will  not 
result  in  non-exempt  taxa  being  traded 
without  permits,  the  United  States  may 
co-sponsor  a  proposal  to  exempt 
selected  high-volume  artificially 
propagated  orchid  hybrids  from  the 
listing  of  orchids  in  Appendix  II. 

4.  Yew  {Taxus  spp.) — Proposal  for 
inclusion  in  Appendix  II 

Bristol-Myers  Squibb  Company  has 
suggested  that  the  United  States  propose 
various  yew  species  [Taxus 
yunnanensis,  T.  chinensis,  T.  celebica, 
T.  cuspidata,  and  T.  fuana]  for  listing  in 
CITES  Appendix  II.  Yews  are  slow- 
growing,  long-lived  conifers  found  in 
temperate  forest  regions  of  North 
America,  Europe,  and  Asia.  Yews  range 
in  size  from  small  forest  trees  to  shrubs 
and  are  often  foimd  growing  in  shaded 
conditions.  The  bark  and  needles  of  yew 
contain  the  chemical  compound  taxol, 
which  is  used  in  the  treatment  of 


various  cancers.  International  trade  in 
yew  for  taxol  extraction  is  significant 
throughout  the  range  of  the  genus, 
especially  in  the  Eastern  Hemisphere. 
As  a  result,  the  Himalayan  yew  T. 
wallichiana  (synonym  T.  baccata 
vvaUichiana],  native  to  southeast  Asia, 
was  listed  in  Appendix  II  of  CITES  on 
February  16.  1995.  However,  prior  to 
listing,  both  the  CITES  Secretariat  and 
the  lUCN  Species  Survival  Commission 
expressed  concerns  regarding  taxonomic 
difficulties  within  the  genus  and  the 
ability  of  Parties  to  enforce  CITES 
provisions  for  the  species  because  all 
yews  look  very  similar  in  appearance. 
Historically,  the  taxonomy  of  the  genus 
has  been  based  on  leaf  characteristics 
and  geographical  distribution  of  distinct 
taxa.  Worldwide.  6  to  20  species  of 
Taxus  are  recognized,  depending  on  the 
reference.  The  United  States  submitted 
two  documents  at  the  tenth  and 
eleventh  meetings  of  the  Plants 
Committee  on  the  current  status  of  the 
nomenclature  of  the  genus  as  it  relates 
to  conservation  of  the  taxa  in  the  wild. 

At  the  eleventh  meeting  of  the  Plants 
Committee,  the  Nomenclature 
Committee  recommended  that  the 
World  Checklist  and  Bibliography  of 
Conifers  by  Aljos  Farjon  (1998).  and  its 
updates,  be  used  by  the  CITES  Parties  as 
the  standard  reference  for  Taxus  to 
reduce  the  confusion  regarding  the 
nomenclature  of  the  genus. 
Furthermore,  the  Plants  Committee 
recommended  that  the  present  listing  of 
T.  wallichiana  be  reviewed  to  provide 
adequate  protection  for  any  species 
within  the  genus  that  may  be  in  trade 
and  require  regulation.  Information  from 
various  sources  indicates  that  the  trade 
in  yew  parts  and  derivatives,  other  than 
those  from  T.  wallichiana.  for  the 
pharmaceutical  industry  has  increased 
substantially  since  the  listing  of  the  one 
species  in  1995.  Large  volumes  of  T. 
yunnanensis  are  reportedly  exported 
from  Myanmar.  Several  pharmaceutical 
companies  in  the  United  States  are 
importing  paclitaxel  derived  from  T 
yainnanensis  from  China.  The  United 
States  will  be  pursuing  these  and  other 
pertinent  issues  concerning  the  genus 
Taxus  at  the  twelfth  meeting  of  the 
Plants  Committee  in  May  2002.  In  the 
meantime,  the  United  States  will 
consult  with  Canada,  China,  and  other 
range  countries  about  supporting  or  co- 
sponsoring  an  Appendix  II  listing 
proposal  of  the  genus  Taxus  at  C0P12. 


Invertebrates 

5.  Sea  cucumbers  (26  Species  in  the 
Families  Holothuridae  and 
Stichopodidae) — Proposal  for  Inclusion 
in  Appendix  II 

Sea  cucumbers  are  slow-moving 
animals  that  live  on  the  seafloor  in  sand, 
mud.  and  reef  environments.  They  are 
distributed  worldwide  from  intertidal 
zones  to  deep-sea  environments.  The 
United  States  has  several  native  species 
of  sea  cucumbers,  with  active  fisheries 
in  several  States.  Sea  cucumbers  have 
not  previously  been  proposed  for  CITES 
listing.  They  are  important  components 
of  the  food  chain  in  coral  reefs  and 
associated  ecosystems  at  various  trophic 
levels,  and  they  play  an  important  role 
as  deposit  feeders  and  suspension 
feeders.  Rapid  declines  in  sea  cucumber 
populations  may  have  serious 
consequences  for  the  survival  of  other 
species  that  are  part  of  the  same 
complex  food  web  because  the  eggs, 
larvae,  and  juveniles  con.stitute  an 
important  food  source  for  other  marine 
species,  including  crustaceans,  fish,  and 
moUusks,  Sea  cucumbers  ingest  large 
amounts  of  sediment,  turning  over  the 
top  layers  of  sediment  in  lagoons,  reefs, 
and  other  habitats,  and  allowing 
oxygenation  of  sediment  layers,  much 
like  earthworms  do  on  land  This 
process  prevents  the  build-up  of 
decaying  organic  matter  and  may  help 
control  populations  of  pest  and 
pathogenic  organisms,  including  certain 
bacteria  and  cyanobacferial  mats  Over- 
exploitation  has  caused  a  hardening  of 
the  sea  floor,  eliminating  habitat  for 
other  benthic  and  infaunal  organisms. 
Sea  cucumbers  have  been  harvested 
commercially  for  at  least  1.000  years, 
but  the  demand  in  Asian  markets 
worldwide  has  led  to  a  dramatic 
increase  in  international  trade  for  food 
beginning  in  the  late  1980s  and  early 
1990s,  reaching  a  global  annual  volume 
of  about  1 2.000  metric  tons  of  dried  sea 
cucumber  (120.000  tons  live).  Since  the 
mid-1990s,  additional  markets  emerged 
for  natural  health  products  research  and 
home  aquaria. 

Sea  cucumbers  are  sedentan,'  animals 
that  are  especially  susceptible  to  over- 
exploitation  because  they  are  large, 
easily  collected,  and  do  not  require 
sophisticated  fishing  techniques. 
Reduction  of  population  densities  by 
fishing  may  render  remaining 
individuals  incapable  of  successful 
reproduction,  due  to  the  greater  distance 
between  males  and  females.  The  fishery 
for  the  two  most  valuable  species 
(  Holothuna  nnbilis  and  H.  scabra)  has 
collapsed  in  a  number  of  locations  due 
to  over-fishing,  and  significant  declines 
have  been  noted  in  many  South  Pacific 
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and  Southeast  Asian  locations.  Given 
the  past  and  continuing  levels  of 
exploitation  to  meet  international 
demand,  and  documented  declines  or 
extirpations  in  some  areas,  we  believe 
that  Holothuridae  and  Stichopodidae 
meet  the  criteria  for  inclusion  in 
Appendix  II.  We  believe  that  a  family- 
level  listing  for  the  most  heavily  traded 
taxa  (26  species  in  the  two  families 
mentioned)  would  be  most  appropriate 
given  the  indiscriminate  fishery  and 
similarity  between  dried  specimens  in 
trade.  The  United  States  seeks 
additional  information  (particularly  on 
abundance,  identification  techniques, 
trade  volumes,  and  other  range  country 
interest  in  CITES  listing)  while 
considering  an  Appendix-II  listing 
proposal  for  sea  cucumbers. 

Fish 

6.  Humphead  wrasse  (  Cheilinus 
undulatus) — Proposal  for  Inclusion  in 
Either  Appendix  I  or  Appendix  II 

The  humphead  or  Napolean  wrasse  is 
found  in  coral  reef  and  channel  slope 
habitats  throughout  much  of  the  Red 
Sea,  the  Indo-Pacific,  and  Micronesia.  It 
has  not  previously  been  proposed  for 
CITES  Hsting.  Humphead  wrasse  is  the 
largest  member  of  the  family  Labridae 
and  is  particularly  vulnerable  to  over- 
exploitation  due  to  its  life  history, 
including  slow  growth,  late  maturity, 
long  life,  complex  social  structure,  and 
sex  reversal.  Despite  its  widespread 
distribution,  the  species  is  uncommon 
throughout  its  range  and  is  subject  to 
over-fishing.  Although  humphead 
wrasse  are  generally  found  in  small 
social  units,  they  have  historically 
formed  large  aggregations  during  peak 
reproductive  periods.  Targeting  of 
wrasse  and  grouper  spawning 
aggregations  has  led  to  the  elimination 
of  breeding  populations  from  some 
locations  after  two  to  four  years  of 
intensive  fishing.  Furthermore,  harvest 
of  immature  individuals  results  in  poor 
recruitment  to  the  spawning  population 
and  skewed  sex  ratios,  since  many 
species  begin  life  as  females  and 
metamorphose  into  males. 

The  primary  threat  to  the  species  is 
over-harvest  for  the  live  reef  food  fish 
trade  (LRFFT),  which  is  driven  largely 
by  luxury  food  markets  in  Hong  Kong, 
mainland  China,  and  other  Asian 
countries.  Because  of  the  high 
international  demand  and  value  of  the 
LRFFT  (estimated  at  32,000  metric  tons 
and  500  million  dollars  for  Hong  Kong 
wholesale  markets  in  1997),  the  LRFFT 
has  emerged  as  the  greatest  immediate 
threat  to  Indo-Pacific  grouper  and 
wrasse  populations.  The  trade  involves 
more  than  ten  popular  taxa,  with  rare 


species  such  as  humphead  wrasse 
commanding  the  highest  prices  (up  to 
174  dollars  per  kilogram  or  87  dollars 
per  pound).  The  LRFFT  has  rapidly 
expanded  throughout  Southeast  Asia, 
the  South  Pacific,  and  the  Indian  Ocean 
due  to  an  increasing  demand  and  rapid 
elimination  of  the  humphead  wrasse 
and  other  large,  economically  desirable 
fish  on  heavily  exploited  reefs. 

Researchers  remain  concerned  over 
the  status  of  the  humphead  wrasse 
because  of  its  importance  as  a  luxury 
food  item  and  a  high  value  that  is 
predicted  to  increase  with  increasing 
rarity,  which  will  encourage  continued 
exploitation  as  stocks  continue  to 
decline.  Also,  because  of  the  difficulty 
in  capturing  humphead  wrrasse  and 
groupers  alive,  the  LRFFT  has  been  a 
principal  driver  in  the  spread  of  highly 
destructive  cyanide  fishing  throughout 
the  Indo-Pacific.  Cyanide  use  is  illegal 
in  most  countries  and  is  known  to  cause 
considerable  habitat  damage  and 
mortality  to  small,  non-target  reef  fish 
and  invertebrates.  Due  to  documented 
declines,  humphead  wrasse  are  banned 
from  export  in  many  areas  of  the  Indo- 
Pacific  (e.g.,  the  Maldives,  certain  parts 
of  the  Philippines,  and  Indonesia  for 
certain  size  classes).  Nonetheless,  1997 
Hong  Kong  data  showed  that  the  species 
is  still  imported  from  these  locations. 
The  humphead  wrasse  is  listed  as 
vulnerable  in  the  1996  lUCN  Red  List 
because  of  severe  declines  in  sizes  and 
numbers  in  Southeast  Asia  (attributed  to 
the  LRFFT).  There  is  no  regional 
management  program  currently  in  place 
for  the  LRFFT.  Continued  illegal  and 
unsustainable  trade,  lack  of  coordinated 
management,  a  vulnerable  life  history, 
and  the  prominence  of  international 
markets  suggest  that  humphead  wrasse 
qualify  for  listing  in  Appendix  II  or 
perhaps  Appendix  I  of  CITES,  and  the 
United  States  is  interested  in  pursuing 
a  possible  listing  proposal  with 
involved  range  countries. 

While  we  are  not  considering  other 
species  of  groupers  and  wrasses  for 
listing  at  this  time,  the  United  States  is 
also  interested  in  gathering  more 
information  on  other  high  value  species 
in  the  LRFFT,  such  as  high-finned 
grouper  [Cromileptes  altivelus)  and 
giant  grouper  [Epinephelus  lanceolatus]. 
All  of  these  species  are  distinct  in 
appearance  and  almost  exclusively 
traded  alive  in  international  markets, 
and  thus  the  United  States  does  not 
foresee  complications  or  confusions 
with  look-alike  fishery  products  from 
other  grouper  species  that  are  traded  in 
processed  form. 


7.  Seahorses,  Pipefishes,  Pipehorses, 
and  Seadragons  (Family 
Syngnathidae)— Proposal  for  Inclusion 
in  Appendix  11 

There  are  approximately  215  species 
of  syngnathids  in  about  35  genera, 
including  35  species  of  seahorses 
(Hippocampus  spp.).  Species  are  found 
in  freshwater,  brackish,  and  marine 
environments.  Pipefishes  can  be  found 
to  depths  of  over  400  meters,  and  the 
two  species  of  seadragons  are  endemic 
to  Australian  waters.  Seahorses  live 
among  sea  grasses,  mangroves,  and  coral 
reefs  throughout  the  tropics  and 
subtropics.  as  well  as  pilings,  grass 
beds,  and  other  habitats  in  tropical  and 
temperate  areas  between  52  degrees 
north  and  45  degrees  south  latitude. 
Most  species  of  seahorses  occur  in  the 
tropical  western  Atlantic  or  Indo-Pacific 
regions.  Life-history  strategies  of 
seahorses  and  other  syngnathids  make 
populations  susceptihle  to  over- 
exploitation.  These  taxa  are 
characterized  by  sparse  distributions, 
low  mobility,  small  home  ranges,  low 
natural  adult  mortality,  low  fecundity, 
long  parental  care,  and  varying  degrees 
of  mate  fidelity. 

Life-history  characteristics,  heavy 
fishing  pressure  to  supply  international 
demand,  by-catch  in  trawl  fisheries, 
degradation  and  loss  of  habitat,  and 
pollution  represent  the  primary  threats 
to  syngnathids.  A  rapidly  growing  trade 
in  pipehorses  and  seahorses  (primarily 
for  traditional  Chinese  medicine  and  its 
derivatives,  with  a  smaller  but 
significant  trade  to  supply  aquarium 
pets,  souvenirs,  and  curios)  is  resulting 
in  over-exploitation  of  wild 
populations.  Seahorses  are  caught  by 
subsistence  fishers  by  hand,  scoop  net, 
or  small  seine.  They  also  occur  as  by- 
catch  in  shrimp  trawlers  and  other 
forms  of  net  fishing.  It  is  estimated  that 
at  least  20  million  seahorses  are 
captured  annually  from  the  wild,  with 
the  bulk  originating  in  20  countries.  The 
largest  importing  jurisdictions  are 
mainland  China,  Hong  Kong,  and 
Taiwan,  with  an  estimated  annual 
consumption  of  45  tons  (16  million 
seahorses)  in  Asia.  Seahorses  and 
pipehorses  are  sold  as  whole  dried 
animals  for  preparation  in  tonics.  There 
has  been  a  recent  increase  in  numbers 
of  seahorses,  pipehorses.  and  pipefish 
used  in  prepared  medicines  (e.g.,  pills) 
in  Asia,  possibly  in  response  to 
decreases  in  size  of  individuals  obtained 
in  fisheries  catch.  The  United  States 
intends  to  consult  with  range  countries 
and  relevant  organizations  (e.g.,  Project 
Seahorse,  an  international  research  and 
trade  forum)  on  the  merits  of  an 
Appendix-II  listing  proposal.  This  vrill 
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be  greatly  facilitated  by  a  CITES- 
sponsored  workshop  on  syngnathid 
conservation,  tentatively  scheduled  for 
Spring  2002. 

Reptiles  and  Amphibians 

8.  Asian  Freshwater  Turtles  and 
Tortoises — Proposals  for  Inclusion  in 
Appendices  I  and  II 

A  large  number  of  Asian  freshwater 
turtles  and  tortoises  are  threatened  by 
over-exploitation  for  the  food  and  pet 
trades.  We  previously  evaluated  some  of 
these  species  for  COPl  1  (Southeast 
Asian  softshell  turtles  [Trionychidae], 
Malaysian  giant  turtle  [Orlitia 
bomeensis],  and  Burmese  roofed  turtle 
[Kachuga  trivittata}).  but  found  the  data 
on  population  status  and  exploitation  to 
be  insufficient  to  support  a  CITES 
listing  proposal  for  any  of  the  taxa  at 
that  time.  Since  COPll,  there  has  been 
considerable  international  focus  on  the 
status  of  and  trade  in  Asian  freshwater 
turtles  and  tortoises,  culminating  in  the 
August  2000  publication  of  Asian  Turtle 
Trade:  Proceedings  of  a  Workshop  on 
Conservation  and  Trade  of  Freshwater 
Turtles  and  Tortoises  in  Asia.  These 
proceedings  indicate  that  a  number  of 
Asian  turtle  and  tortoise  species  qualify 
for  inclusion  in  Appendix  II  or  transfer 
from  Appendix  II  to  I.  We  noted  a 
number  of  these  taxa  in  our  initial  June 
12,  2001,  Federal  Register  notice  on 
C0P12.  In  response  to  that  notice,  a 
number  of  commenters  supported 
listing  or  uplisting  various  taxa,  while 
one  commenter  opposed  listing 
individual  taxa  but  supported  listing  all 
Asian  turtles  in  Appendix  II.  One 
organization  provided  considerable 
supporting  information  for  listings  of 
Kachuga  spp.,  Chitra  spp.,  Pelochelys 
spp.,  and  Amyda  cartilagina,  and 
uplisting  of  Cuora  spp.  We  are  aware  of 
considerable  interest  on  the  part  of  other 
CITES  Parties,  including  range 
countries,  to  submit  listing  proposals  for 
Asian  turtle  taxa,  including  Heosemys 
spp,  Mauremys  spp.,  and  Orilitia 
bomeensis.  We  also  believe  that 
additional  taxa,  including  Carettochelys 
insculpta  and  Platystemon 
megacephalum.  qualify  for  listing 
whereas  certain  other  taxa  qualify  for 
upUsting. 

A  CITES-sponsored  Workshop  on 
Freshwater  Turtles  and  Tortoises  was 
held  in  China  in  March  2002.  This 
workshop  brought  together  range  and 
consuming  country  representatives  and 
international  turtle  conservationists  to 
address  the  critical  issues  of  turtle 
conservation,  focusing  on  Asian 
freshwater  turtles  and  tortoises.  Among 
the  issues  discussed  were  CITES  listing 
needs  for  Asian  turtles.  The  United 


States  participated  in  that  workshop  and 
will  help  determine  which  taxa  are  the 
highest  priorities  for  CITES  listing,  and 
which  countn,'  or  countries  might 
sponsor  proposals  for  such  listings.  We 
will  focus  on  garnering  range  country 
support  and  sponsorship  for  the  highest- 
priority  taxa,  and  will  offer  our 
assistance  in  the  preparation  of 
proposals.  The  United  States  may  wish 
to  co-sponsor  certain  of  these  proposals, 
or  submit  them  on  its  own  if  a  suitable 
range  country  sponsor  does  not  come 
forward.  For  this  reason,  the  United 
States  remains  undecided  on  submitting 
proposals  for  Asian  freshwater  turtle 
and  tortoise  taxa  for  consideration  at 
COPl  2,  pending  analysis  of  the  outcome 
of  the  workshop  and  further 
consultation  with  other  CITES  Parties. 

9.  North  American  Softshell  Turtles 
[Apalone  spp.) — Proposal  for  Inclusion 
in  Appendix  II 

There  are  three  species  of  North 
American  softshell  turtles.  Some 
authorities  place  these  species  in  the 
genus  Trionyx,  whereas  others  place 
them  in  the  genus  Apalone.  North 
American  softshell  turtles  are  not 
currently  listed  under  CITES  and  have 
not  previously  been  proposed  for  CITES 
listing.  The  three  Apalone  species, 
Apalone  spinifera,  A.  mutica,  and  A. 
ferox,  occur  in  the  eastern,  southeastern, 
and  midwestem  United  States, 
respectively.  Apalone  mutica  ranges 
into  northern  Mexico  and  A.  spinifera 
ranges  into  southern  Canada.  These 
turtles  are  threatened  by  habitat  loss  and 
modification,  and  by  harvest  for  the  pet 
trade  and  human  consumption.  Records 
show  that,  since  the  early  1990s,  U.S. 
exports  of  Apalone  spp.  have  been 
generally  increasing  with  some 
fluctuation  between  years.  Since  1993. 
at  least  10,000  softshell  turtles  per  year 
were  exported  from  the  United  States. 
For  several  years  the  recorded  number 
exported  exceeded  30,000  turtles.  From 
our  records,  we  are  unable  to  determine 
if  the  origin  of  these  tiulles  is  wild  or 
captive,  so  the  impact  of  the  trade  on 
wild  populations  is  difficult  to  assess. 

In  adaition,  few  populations  of 
Apalone  have  been  well  studied  and  the 
effects  of  harvest  on  populations  is 
poorly  documented.  The  U.S.  Geological 
Survey  is  currently  assessing  the  status 
of  North  American  turtle  species, 
including  the  softshells.  Also,  the  CITES 
Secretariat  conducted  a  Workshop  on 
Freshwater  Turtles  and  Tortoises  in 
March  2002  (see  "Asian  freshwater 
turtles  and  tortoises"  above).  Since 
North  American  softshell  turtles  are  in 
the  Family  Trionychinae,  which  also 
includes  several  Asian  species  of 
softshell  turtles,  we  expect  that  the 


outcome  of  the  workshop  may  have 
relevance  to  conservation  of  North 
American  softshell  turtles.  Therefore, 
the  United  States  intends  to  analyze  the 
results  of  the  workshop  to  determine 
whether  or  not  it  will  propose  these 
species  for  listing  in  CITES  Appendix  II, 

10.  Spiny-tailed  Lizards  [Uromastyx 
spp.) — Proposal  for  Transfer  From 
Appendix  II  to  Appendix  1 

Uromastyx  lizards  inhabit  the  arid 
regions  of  northwest  India, 
southwestern  Asia,  the  Arabian 
Peninsula,  and  the  Sahara  of  northern 
Africa.  CITES  currently  recognizes  14 
species,  Uromastyx  aegyptia  (including 
U  microlepis]  was  listed  in  Appendix 
III  by  Tunisia  on  April  22,  1976.  All 
species  in  the  genus  Uromastyx  were 
subsequently  listed  in  Appendix  II  on 
February  4.  1977  No  other  proposals 
have  been  submitted  since.  At  its 
fifteenth  meeting  in  luly  1999,  the 
CITES  Animals  Committee  reviewed  the 
status  of  U.  aegyptia  (Egyptian  spiny- 
tailed  lizard)  as  part  of  Phase  IV  of  the 
Significant  Trade  Review  process, 
pursuant  to  Resolution  Conf  8  9  (Rev.) 
(Trade  in  specimens  of  Appendix-U 
species  taken  from  the  wild.  I.  Based  on 
the  information  available  at  the  time, 
the  species  was  categorized  as  a 
"species  with  insufficient  information" 
(category  d  (ii)  of  Decision  10.79  d).  now 
category'  2  of  Decision  11  106  g)). 
Because  most  of  the  trade  in  the  species 
originated  in  Egypt,  the  Animals 
Committee  issued  primary' 
recommendations  to  that  country, 
through  the  CITES  Secretariat, 
requesting  additional  information  about 
Egypt's  policy  on  the  export  of  the 
species,  number  of  specimens  exported 
between  1997  and  1999.  and  scientific 
basis  for  permitting  export  of  the 
species.  Because  Egypt  failed  to  respond 
to  the  Animals  Committee  within  the 
90-day  deadline  established  by 
Resolution  Conf.  8  9  (Rev.),  the  CITES 
Secretariat  recommended  to  the  CITES 
Standing  Committee  at  its  forty-fifth 
meeting  (June  2001)  that  all  Parties 
suspend  imports  of  specimens  of  U. 
aegyptia  from  Egypt  until  the  .Animals 
Committee  recommendations  are 
implemented.  However,  during  the 
meeting,  Egypt  informed  the  Standing 
Committee  that  it  was  conducting  a 
survey  of  the  species  and  that  export  of 
the  species  was  prohibited. 
Consequently,  the  Standing  Committee 
agreed  not  to  take  further  actions. 
However,  the  Standing  Committee 
agreed  to  re-impose  the  Animals 
Committee  primary-  recommendations  if 
trade  in  the  species  is  re-opened. 

The  primary'  threats  to  Uromastyx 
lizards  are  over-collection  and  limited 
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distribution  of  individual  species.  Most 
range  countries  have  laws  prohibiting 
domestic  and  international  trade  in 
Uromastyx  spp.  However,  these  laws  are 
not  always  complied  with.  Spiny-tailed 
lizards  are  traded  as  pets  (live  animals) 
and  souvenirs  (stuffed  animals).  In  the 
case  of  specimens  traded  as  pets,  many 
die  during  import  or  soon  after  arrival. 
Some  species  are  smuggled  out  of  their 
country  of  origin  and  then  imported  into 
the  United  States  and  Europe  through  a 
third  country  by  claiming  the  animals  as 
captive  born.  Success  in  breeding  of 
spiny-tailed  lizards  in  captivity  has 
been  limited.  There  are  currently  seven 
species  of  Uromastyx  kept  in  captivity: 
U.  maliensis,  U.  ocellatus.  U. 
acanthinunis.  U.  aegyptius,  V.  benti.  U. 
philbyi.  and  U.  hardwicki.  The  vast 
majority  of  the  young  spiny-tails 
available  in  the  pet  trade  are  wild- 
caught.  According  to  WCMC,  over 
70,000  live  specimens  of  Uromastyx 
spp.  were  traded  between  1990  and 
2000,  mostly  U.  acanthinurus  and  U. 
maliensis  (considered  by  some  as  a 
subspecies  of  U.  acanthinurus).  The 
number  of  L'.  acanthinurus  and  U. 
maliensis  exported  increased  from  50  in 
1990  to  almost  20,850  in  1998. 
However,  information  on  population 
trends  for  wild  populations  is  lacking. 
The  United  States  intends  to  consult 
with  range  countries  of  Uromastyx 
species  to  gather  additional  status 
information  and  to  ascertain  their 
interest  in  sponsoring  or  co-sponsoring 
an  Appendix-I  uplisting  proposal. 

Mammals 

11.  Black  Sea  Bottlenose  Dolphin 
(Tursiops  truncatus  ponticus) — Proposal 
for  Transfer  From  Appendix  II  to 
Appendix  I 

Bottlenose  dolphins  (Tursiops 
truncatus)  were  included  in  Appendix  11 
on  June  28.  1979,  and  are  distributed 
worldwide  in  temperate  and  tropical 
waters.  The  subspecies;  Tursiops 
truncatus  ponticus  is  endemic  to  the 
Black  Sea,  isolated  from  other 
populations  of  bottlenose  dolphins  in 
the  Mediterranean  and  other  waters. 
Black  Sea  bottlenose  dolphins  look 
almost  identical  to  those  from  other 
regions,  and  their  genetic  distinctness  is 
unknown.  At  COPll,  the  United  States 
withdrew  a  proposal  to  transfer  the 
subspecies  to  Appendix  I  when  Georgia 
(co-sponsor  and  range  country)  could 
not  attend.  It  is  believed  that  overall 
abundance  of  dolphins  in  the  Black  Sea 
has  declined  greatly  due  to  over- 
exploitation  into  the  1980s  for  human 
consumption  and  industrial  products.  A 
large  purse-seine  fishery  conducted  by 
the  former  Soviet  Union,  Bulgaria,  and 


Romania  collapsed  in  the  1960s  due  to 
over-harvest,  and  large  takes  by  rifle 
continued  by  Turkey  until  a  ban  in 
1983.  The  proportions  of  the  three 
endemic  small  cetaceans  (bottlenose 
dolphin,  harbor  porpoise  Phocoena 
phocoena  relicta,  and  long-beaked 
common  dolphin  Delphinus  delphis 
ponticus)  in  these  catches  and  their 
relative  degrees  of  depletion  are  not 
known  with  confidence. 

The  size  of  the  present  population  of 
bottlenose  dolphins  is  unknown,  and  no 
estimates  exist  of  sustainable  levels  of 
take.  The  habitat  is  thought  to  be  highly 
degraded  and  declining  in  quality  due 
to  contamination  by  sewage  and 
industrial  effluents,  algal  blooms, 
decrease  in  prey  species  due  to  over- 
fishing, and  bv-catch  in  fisheries.  There 
has  been  a  substantial  international 
commercial  trade  in  bottlenose  dolphins 
from  the  Black  Sea.  Exporters  in  Russia 
and  Georgia  have  been  able  to  obtain 
CITES  permits  for  export  of  bottlenose 
dolphins  to  several  countries,  including 
Cvprus,  Malta,  Turkey,  Israel, 
Argentina,  and  Hungary,  by  stating  that 
the  purpose  was  to  establish  breeding 
colonies  for  conservation  and  research. 
In  all  cases,  the  actual  purpose  was 
commercial  and  the  majority  of  the 
animals  died  during  or  shortly  after 
transport.  There  were  also  some  cases  of 
illegal  imports.  Only  one  captive  birth 
(in  Israel)  has  occurred,  and  we  are  not 
aware  of  any  scientific  research  that  has 
resulted  from  the  trade.  As  signatories  to 
the  Bern  Convention,  range  countries 
Bulgaria,  Romania,  Turkey,  and  Ukraine 
have  all  banned  possession  and  internal 
trade  in  T.  truncatus.  In  addition,  the 
Parties  to  the  Bern  Convention  adopted 
a  resolution  in  November  2001  urging 
that  this  subspecies  be  transferred  to 
Appendix  I.  The  Agreement  on  the 
Conservation  of  Cetaceans  of  the  Black 
Sea,  Mediterranean  Sea,  and  Contiguous 
Atlantic  Area  (ACCOBAMS)  adopted  a 
similar  resolution  at  a  meeting  in 
February  2002.  At  COPll.  Parties 
recognized  the  potentially  severe  threats 
to  Black  Sea  bottlenose  dolphin 
populations  and  adopted  Decisions 
11.91  and  11.139.  which  called  for 
countries  trading  in  T.  truncatus 
ponticus  to  provide  information  on 
trade  volumes,  mortalities,  and 
international  management  efforts,  and  to 
supply  tissue  samples  for  expert  genetic 
analysis.  The  United  States  has  agreed 
to  be  a  repository  for  these  tissue 
samples,  and  geneticists  vdth  the 
National  Marine  Fisheries  Service  are 
currently  working  to  obtain  Black  Sea 
bottlenose  dolphin  specimens  from 
range  countries.  Genetic  comparisons 
between  these  samples  and  those  from 


other  bottlenose  dolphin  populations 
are  critical  to  resolving  the  distinctness 
of  the  Black  Sea  sub-population.  Listing 
subspecies  in  any  CITES  Appendix  is 
discouraged  by  Resolution  Conf.  9.24 
[Criteria  for  amendment  of  Appendices 
I  and  IF),  unless  the  taxon  in  question  is 
highly  distinctive  and  use  of  the 
subspecies  name  would  not  lead  to 
enforcement  problems. 

The  United  States  will  strive  to  obtain 
samples  and  complete  genetic  analysis 
on  Black  Sea  bottlenose  dolphins  to 
develop  a  defensible  listing  proposal. 
We  will  also  continue  our  consultations 
with  range  countries,  as  well  as  regional 
management  authorities,  to  obtain  the 
latest  information  on  population  status 
and  to  identify  sponsors  or  co-sponsors 
for  a  potential  uplisting  proposal. 

12.  Bobcat  (Lynx  ru/ijs)— Proposal  for 
Removal  From  Appendix  II 

The  bobcat  [Lynx  rufus)  is  found  in 
southern  Canada,  the  contiguous  United 
States,  and  northern  Mexico.  The 
Wildlife  Division  of  the  Texas  Parks  and 
Wildlife  Department  (TPWD)  has 
recommended  that  the  United  States 
submit  a  proposal  at  COP12  to  remove 
all  bobcat  populations  from  the  CITES 
Appendices.  All  felids  not  listed  in 
Appendix  I,  including  the  bobcat,  were 
listed  in  Appendix  II  on  April  2,  1977. 
At  C0P4  in  April  1983,  the  United 
States  and  Canada  co-sponsored 
proposals  to  remove  from  Appendix  II 
several  Canadian  and  U.S.  populations 
of  North  American  mammals,  including 
the  bobcat.  The  United  States  and 
Canada  argued  that,  at  the  time  of  the 
original  listing  of  the  bobcat,  there  was 
no  indication  as  to  whether  the  species 
was  intended  to  be  listed  because  of  a 
need  to  control  trade  and  prevent  the 
threat  of  extinction  (CITES  Article  II.2.a) 
or  similarity  of  appearance  to  species 
threatened  by  trade  (CITES  Article 
II.2.b).  Because  the  bobcat  did  not 
appear  to  be  threatened  by  trade  and  the 
States  and  Provinces  managed  its 
harvest,  the  United  States  and  Canada 
believed  that  its  removal  from  CITES 
controls  would  not  threaten  the 
continued  survival  of  the  species. 
However,  at  C0P4.  the  CITES 
Secretariat  and  several  Parties, 
particularly  from  Western  Europe, 
opposed  the  bobcat  delisting  proposal 
on  the  grounds  that  the  species  was 
listed  because  of  similarity  of 
appearance.  They  feared  that  adoption 
of  the  proposal  would  create 
enforcement  problems.  Subsequently, 
the  United  States  and  Canada  withdrew 
the  proposal  after  both  Parties  agreed 
that  the  listing  of  the  bobcat  in 
Appendix  II  was  warranted  because  of 
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similarity  of  appearance  to  other  species 
of  felids. 

In  its  letter  to  us.  the  TPVVD  included 
a  draft  delisting  proposal  containing 
updated  information  on  the  population 
and  trade  status  of  the  bobcat  in  the 
United  States,  as  well  as  a  general 
description  of  the  regulatory 
mechanisms  adopted  by  U.S.  States  and 
Canadian  Provinces  to  manage  harvest 
of  the  species.  However,  the  draft 
proposal  contained  no  information  on 
the  status  of  the  species  or  regulatory 
mechanisms  in  Mexico.  The  United 
States  will  consuh  with  Canada  and 
Mexico  for  additional  information  on 
the  status  of  the  species,  as  well  as  to 
determine  if  these  two  range  countries 
would  support  or  co-sponsor  a  proposal 
to  remove  the  bobcat  from  Appendix  II. 
We  will  also  consult  with  our  Division 
of  Law  Enforcement  and  enforcement 
authorities  of  relevant  importing 
countries  about  enforcement  problems 
that  might  arise  during  the  inspection  of 
wildlife  shipments  involving  other  felid 
species  to  better  assess  whether  the 
bobcat  still  meets  criterion  B  of  Annex 
2b  [Criteria  for  the  inclusion  of  species 
in  Appendix  II  in  accordance  with 
Article  II,  paragraph  2  (b))  and  should 
remain  listed  because  of  similarity  of 
appearance. 

C.  What  Species  Proposals  is  the  United 
States  not  Planning  to  Submit  for 
Consideration  at  COP12,  Unless  it 
Receives  Significant  Additional 
Information? 

The  United  States  does  not  intend  to 
submit  its  own  proposals  for  the 
following  taxa  unless  we  receive 
significant  additional  information 
indicating  that  a  proposal  is  warranted. 
In  some  cases,  we  are  aware  that  range 
countries  with  greater  involvement  in 
the  taxon's  trade  or  conservation  are 
preparing  listing  proposals  for  COP12. 
The  United  States  could  co-sponsor  or 
actively  support  such  proposals.  In 
other  cases,  available  information  does 
not  support  a  defensible  listing 
proposal.  We  welcome  your  comments, 
especially  any  biological  and  trade 
information  on  these  species  that  may 
cause  us  to  reconsider  the  submission  of 
a  proposal.  For  each  species,  more 
detailed  information  is  available  in  the 
Division  of  Scientific  Authority  than  is 
presented  in  the  summary  below.  For 
each  taxon,  we  describe  external  factors 
that  diminish  the  need  for  a  U.S.  listing 
proposal  or  critical  information  gaps 
that  prohibit  us  from  developing  a 
proposal. 


Fungi 

1.  American  Matsutake  or  Pine 
Mushroom  (  Tricholoma  magnivelare] — 
Proposal  for  Inclusion  in  Appendix  II 

Tricholoma  magnivelare  is  a 
widespread  mushroom  found  in  boreal 
and  temperate  forests  in  North  America, 
but  is  most  abundant  in  Washington. 
Oregon,  and  northern  California.  The 
species  has  not  previously  been 
proposed  for  CITES  listing.  The  fruiting 
of  American  matsutake  can  vary  greatly 
in  occurrence,  abundance,  and 
distribution  from  year  to  year.  In  the 
United  States,  harvesting  is  allowed 
through  a  permit  system  on  lands 
managed  by  State  and  Federal  agencies. 
Although  these  agencies  issue  collection 
permits,  they  do  not  typically  monitor 
the  quantity  of  matsutake  har\'esfed 
from  their  lands.  Illegal  harvest  does 
occur  on  National  Park  Service  lands 
and  other  Federal  and  State  lands  where 
harvest  is  prohibited.  Nearly  all 
harvested  American  matsutake  is 
exported  at  a  premium  price  to  Asia  as 
a  substitute  for  the  rare  Japanese 
matsutake  (T.  matsutake).  Following  a 
review  of  the  available  biological  and 
ecological  information  on  the  species, 
we  have  concluded  that  the  species  is 
widespread  and  abundant,  and  trade 
does  not  appear  to  be  a  threat  to  the 
species.  Therefore,  the  United  States 
does  not  intend  to  submit  a  proposal  to 
list  American  matsutake  in  CITES 
Appendix  II. 

Lichen 

2.  Usnea  Lichen  (L^snea  spp.) — Proposal 
for  Inclusion  in  Appendix  II 

Lichens  rank  among  the  least  well- 
known  forms  of  life,  and  their 
taxonomic  classification  is  undergoing 
changes.  Many  species  of  lichens  were 
historically  circumboreal  in  their 
distribution.  More  recently,  lichens 
have  been  affected  by  habitat  loss,  air 
pollution,  and  commercial  harvesting. 
Many  species  of  usnea  lichens  (Usnea 
spp.j  are  used  medicinally  as  an 
antibacterial,  and  as  decoratives  in  the 
floral  greens  industry.  The  most 
commonly  wild-har\'ested  usnea  lichens 
in  the  United  States  are  Usnea  barbata, 
U.  florida,  U.  hirta.  and  U.  longissima 
Although  U.  longissima  appears  to  have 
an  extensive  range  and  frequent 
occurrence,  it  is  commercially  collected 
from  the  wild  and  its  potential  habitat 
is  clearly  continually  declining.  Usnea 
longissima,  in  particular,  is  now  listed 
on  Red  Lists  in  many  parts  of  Europe 
and  extirpated  from  much  of  its  range  in 
Scandinavian  countries.  Furthermore, 
U.  longissima  has  a  rank  of  G3  (at  risk) 
in  the  Global  Heritage  Status  ranking 


system,  and  a  rank  of  S2.1  and  S2 
(imperiled)  in  California  and 
Washington,  respectively,  We  have 
anecdotal  evidence  that  these  species 
are  collected  from  the  wild  at  levels 
potentially  exceeding  sustainable  rates 
given  their  long  regeneration  time,  but 
we  lack  sufficient  quantitative 
information  to  proceed  with  a  listing 
proposal  at  this  time.  We  will  continue 
to  compile  information  and  consult  with 
range  countries  and  experts  on  the 
conservation  and  international  trade 
status  of  Usnea  spp.  to  determine 
whether  a  listing  proposal  may  be 
appropriate  for  a  future  meeting  of  the 
Conference  of  the  Parties  to  CITES. 

Plants 

3.  Mosses — Proposal  for  Inclusion  in 
Appendix  11 

Our  June  12.  2001.  Federal  Register 

notice  listed  ten  species  of  mosses  that 
are  known  to  be  wild  collected:  hanging 
moss  [Antitnchia  curtipendula),  log 
mosses  (Eurhynchium  oreganum, 
Thuidium  delicatulum.  Hypnum 
cur\-ifohum.  and  H  imponensi,  cat-tail 
moss  llsothecium  myosuroides), 
Menzie's  neckera  (Metaneckera 
menziesii).  Douglas'  neckera  I  Neckera 
douglasiil,  lanky  moss  (Rhytidiadelphus 
loreusl.  and  goose  neck  moss 
(Hhuidiadelphus  tnquetrusj.  We 
received  two  comments  recommending 
several  additional  species:  rough  moss 
(Claopodium  crispifoliuml.  Sanionia 
uncinota.  Thudium  recognitum.  and  the 
genus  Hypnum.  which  includes 
approximately  20  species.  The  moss 
Claopodium  cnspifolium  is 
commercially  harvested,  whereas  the 
other  taxa  were  suggested  due  to 
similarity  of  appearance  among  species. 
None  of  these  species  has  previously 
been  proposed  for  CITES  listing  These 
species  of  mosses  are  generally 
widespread  throughout  their  respective 
ranges.  The  distributions  of  some  of 
these  species  outside  North  America 
and  western  Europe  are  incompletely 
known. 

The  moss  species  Claopodium 
cnspifolium,  Eurhynchium  oregana. 
Isothecium  spiculiferum.  Isothecium 
stoloniferum.  and  Neckera  douglosii  are 
native  to  the  Pacific  Northwest  of  North 
America.  Three  species.  Antitnchia 
curtipendula,  Metaneckera  menziesii, 
and  Rhytidiadelphus  loreus  are  also 
predominately  found  in  the  Pacific 
Northwest  of  North  America 
Additionally,  Antitnchia  curtipendula 
is  found  in  Europe  and  Africa; 
Rhytidiadelphus  loreus  in  Europe  and 
China;  and  Metaneckera  menziesii  in 
Asia.  Hypnum  curvi folium  and  H. 
imponens  are  distributed  from  the 
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Midwest  to  the  East  Coast  of  North 
America.  Thuidium  delicatulum  is 
found  in  North.  Central,  and  South 
America.  Europe,  and  Asia.  Hypnum 
imponens  occurs  in  Europe.  Isothecium 
mvosuroides  is  found  in  North  America 
and  Europe.  Rhyiidiadelphus  triquetrus. 
Thuidium  recognitum.  and  most  of  the 
species  in  the  genus  Hypnum  are 
circumboreal  species  found  throughout 
the  United  States  and  Canada.  Europe, 
and  Asia.  Sanionia  uncinata  has  been 
reported  to  occur  in  North  and  South 
America.  Europe,  and  Asia.  Typically, 
these  moss  species  are  found  in  mixed- 
conifer/hardwood  forests.  Whole  plants 
are  harvested  as  mats,  which  are  easily 
peeled  off  limbs  and  logs,  forming  a 
kind  of  moss  "pelt."  Moss  pelts  are  sold 
internationally  and  domestically  as 
packing  material  in  the  horticulture 
trade  and  for  decorations  in  the  floral 
greens  industry.  The  United  States 
exports  primarily  to  the  Netherlands 
and  Germany. 

The  majority  of  harvested  mosses  of 
the  United  States  is  concentrated  in  two 
geographical  areas:  the  Pacific 
Northwest  and  the  Appalachian 
Mountains.  In  the  Pacific  Northwest  the 
commercial  demand  for  mosses  has 
increased  steadily  since  the  1980s.  For 
example,  on  one  particular  Pacific 
Northwest  National  Forest,  permits  have 
been  issued  for  the  harvest  of  25.000 
bushels  of  moss  annually  since  1989. 
Estimates  based  on  permits  for  moss 
harvest  on  publicly  owned  lands  in 
northwest  Oregon  are  more  than 
500.000  pounds  per  year,  and  illegal 
harvest  is  thought  to  be  at  least  twice 
the  legal  harvest.  Very^  little  is  known 
about  growth  and  recovery  following 
commercial  harvest  of  moss  species  and 
the  ecological  role  that  these  species 
play  in  ecosystems.  A  prominent 
bryologist  in  the  western  United  States 
commented  that  one  of  the  many 
ecological  roles  mosses  have  in  the 
Pacific  Northwest  is  nutrient  cycling 
and  that  excess  moss  harvest  may  lead 
to  loss  of  soil  fertility  in  heavy  rainfall 
forests.  U.S.  Forest  Service  field 
recovery  studies  in  the  wild  indicate 
that  sites  which  have  been 
commercially  harvested  for  moss  will 
not  be  suitable  for  reharvest  for  decades. 
Because  population  and  trade 
information  is  still  lacking,  the  United 
States  is  not  planning  to  submit  a 
proposal  at  C0P12  to  list  moss  species 
in  Appendix  II.  Instead,  we  have 
contracted  a  study  on  trade  in  U.S. 
native  mosses. 


4.  Osha  and  Look-Alike  Congeneric 
Species  [Ligusticum  Porteri  and 
Ligusticum  spp.) — Proposal  for 
inclusion  in  Appendix  II 

Osha  is  a  medicinal  plant  that  occurs 
throughout  much  of  the  Rocky 
Mountains  from  northern  Wyoming  to 
Chihuahua,  Mexico.  Several  other  North 
American  Ligusticum  species  (L. 
filicinum,  L.  canbyi,  and  L.  tenuifolium) 
are  similar  to  L.  porteri  and  may  be 
collected  for  medicinal  purposes  and 
marketed  as  osha.  Osha  is  not  currently 
listed  under  CITES  and  has  not 
previously  been  proposed  for  CITES 
listing.  The  primary  threat  to  osha 
appears  to  be  collection  for  the 
medicinal  market.  Osha  is  traded  as 
ground  roots,  whole  roots,  tinctures,  and 
seeds  for  use  as  a  remedy  for  head  colds, 
coughs,  influenza,  pneumonia,  and 
fever.  Research  indicates  that  demand 
for  L.  porteri  is  increasing.  North 
American  Ligusticum  species  may  be 
replacing  Chinese  Ligusticum  species  in 
the  marketplace  because  these  taxa  are 
becoming  increasingly  rare  due  to 
habitat  loss  and  market  pressure. 
Anecdotal  information  indicates  that 
demand  for  osha  from  the  United  States 
may  be  rising  because  of  decline  in 
populations  in  Mexico.  Experts  from 
U.S.  land  management  agencies  indicate 
that  L.  porteri  has  been  in  decline  over 
the  last  10  years. 

Osha  is  one  of  the  seven  wild 
medicinal  plants  under  a  moratorium  on 
harvest  in  the  State  of  Montana.  In 
addition,  the  U.S.  Forest  Service  is  not 
permitting  collection  of  osha  on  their 
lands  because  of  concerns  over  the 
sustainability  of  harvest.  The  harvest  of 
osha  is  destructive  because  the  whole 
plant  is  removed  in  the  process. 
Cultivation  of  the  species  is  limited  at 
this  time.  In  order  to  support  the  State 
of  Montana  and  the  U.S.  Forest  Service 
moratorium  on  harvest  of  these  species 
and  generate  additional  trade  data,  we 
intend  to  review  and  consider  listing 
U.S.  native  Ligusticum  species  in  CITES 
Appendix  III.  Consequently,  the  United 
States  does  not  intend  to  seek 
Appendix-II  listing  of  this  taxon  at  this 
time. 

5.  Coneflowers  {Echinacea  spp.) — 
Proposal  for  Inclusion  in  Appendix  II 

The  genus  Echinacea,  comprising 
nine  species,  occurs  primarily  in  the 
Great  Plains  of  the  United  States  and 
Canada.  It  has  not  previously  been 
proposed  for  CITES  listing. 

The  primary  threats  to  Echinacea 
species  vary.  Some  are  collected  from 
the  wild  for  their  medicinal  properties, 
some  are  incidentally  collected  along 
with  the  targeted  species,  and  all  are 


experiencing  habitat  loss  and 
degradation  due  to  a  wide  variety  of 
factors,  including  fire  suppression, 
grazing,  use  of  herbicides,  and 
conversion  of  prairie  to  pasture.  In  1999, 
Echinacea  ranked  as  the  number-one- 
selling  herb  in  the  United  States  and 
eighth  in  international  herb  sales.  Of  the 
nine  species  in  the  genus,  three 
[Echinacea  angustifolia,  E.  pallida,  and 
E.  purpurea)  have  proven  medicinal 
properties  and  are  known  to  be  traded 
internationally.  Four  other  species  (E. 
atrorubens,  E.  paradoxa.  E.  sanguinea. 
and  E.  simulata)  are  known  to  be 
harvested  from  the  wild  or  suspected  to 
be  collected  incidentally  due  to  their 
similarity  of  appearance  to  targeted 
Echinacea  species  where  they  co-occur. 
Two  others  {E.  laevigata  and  E. 
tennesseensis)  are  quite  rare,  protected 
under  the  U.S.  Endangered  Species  Act. 
and  unlikely  to  be  subject  to  commercial 
collection.  In  particular,  E.  angustifolia 
and  E.  pallida,  though  still  locally 
common  in  parts  of  their  ranges,  are 
known  to  be  declining  due  to  over- 
collection  of  roots  and  seeds  from  the 
wild.  Organized  collection  efforts, 
trespassing  on  private  lands,  and 
unauthorized  collecting  on  public  and 
tribal  lands  for  the  purposes  of 
collecting  Echinacea  roots  and  seeds 
have  been  documented,  as  has  the 
extirpation  of  entire  populations  by 
diggers.  Montana  and  North  Dakota 
have  passed  legislation  banning  the 
harvest  of  E.  angustifolia.  In  order  to 
control  illegal  trade  in  these  species  and 
generate  additional  trade  data,  we 
intend  to  review  and  consider  listing 
U.S.  native  species  of  the  genus 
Echinacea  in  CITES  Appendix  III. 
Consequently,  the  United  States  does 
not  intend  to  seek  Appendix-II  listing 
for  this  taxon  at  this  time. 

6.  Saw -Toothed  Lewisia  [Lewisia 
Serrata) — Proposal  for  Removal  From 
Appendix  II 

Saw-toothed  lewisia  has  a  very- 
restricted  distribution  and  occurs  at 
only  ten  localities  in  California.  This 
species  was  listed  in  CITES  Appendix  II 
in  1983.  It  was  proposed  for  delisting  by 
Switzerland,  as  the  Depository 
Government  for  CITES,  at  COPll.  The 
proposal  was  withdrawn  as  a  result  of 
discussions  in  which  the  United  States 
agreed  to  further  review  the  species 
prior  to  COP12.  Lewisia  serrata  is  listed 
as  Vulnerable  by  the  lUCN.  It  is  a  U.S. 
Forest  Service  Sensitive  Species.  The 
primary  threats  to  L.  serrata  are  mining, 
timber  harvest,  development, 
horticultxual  collecting,  and  small 
hydroelectric  power  projects.  Most 
populations  of  L.  serrata  occur  on 
National  Forest  System  lands.  Though 
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demand  for  this  spticies  is  considered 
low  and  confined  to  alpine  plant 
collectors,  the  U.S.  Forest  Service 
Interim  Management  Guide  for  this 
species  cites  poaching  by  private  or 
commercial  collectors  as  a  potential 
threat  to  its  existence.  Of  the  four 
known  occurrences  of  L.  serrata  on  the 
El  Dorado  National  Forest,  one  has  been 
extirpated,  possibly  by  illegal  collection 
for  horticultural  use.  An  obser\ed  80 
percent  decline  in  another  population 
may  have  been  due  to  poaching. 
International  trade  is  not  a  significant 
threat  since  few  applications  to  export 
this  species  have  been  received,  and  no 
trade  has  been  recorded  since  it  was 
listed.  However,  due  to  reports  of  illegal 
collection  and  the  potential  for 
individuals  to  enter  international  trade, 
the  United  States  does  not  intend  to 
submit  a  proposal  to  remove  L.  sermta 
from  CITES  Appendix  II  at  this  time. 

7.  Oconee-bells  {Shortia  Galocifolia) — 
Proposal  for  Removal  From  Appendix  II 

Oconee-bells  has  a  restricted 
distribution  in  Georgia.  North  Carolina, 
South  Carolina,  and  Virginia.  It  is 
abundant  at  most  of  its  few  remaining 
sites.  This  species  was  listed  in  CITES 
Appendix  II  in  1983.  It  was  proposed  for 
delisting  by  Switzerland,  as  the 
Depository  Government  for  CITES,  at 
COPll.  The  proposal  was  withdrawn  as 
a  result  of  discussions  in  which  the 
United  States  agreed  to  further  review 
the  species  prior  to  C0P12.  Shortia 
galacifolia  is  listed  as  Vulnerable  by  the 
lUCN.  It  is  also  a  U.S.  Forest  Service 
Sensitive  Species.  Natural  populations 
are  protected  on  lands  managed  by  the 
U.S.  Forest  Service  and  the  State  of 
North  Carolina.  The  primary  threat  to  S. 
galacifolia  is  habitat  loss,  but 
populations  have  been  lost  in  the  past 
due  to  horticultural  collection.  Illegal 
collection  from  U.S.  Forest  Sen.'ice 
lands  is  suspected.  There  is  reportedly 
a  reasonable  demand  for  this  species 
within  the  United  States,  particularly 
within  its  natural  range.  However,  there 
is  no  international  trade  in  this  species. 
partly  because  the  Division  of  Scientific 
Authority  has  been  unable  to  find  no 
detriment  for  export  applications  on 
three  occasions  since  1994.  It  is  rarely 
grown  outside  its  natural  range, 
although  it  is  cultivated  in  Europe  to  a 
limited  extent.  Due  to  reports  of  illegal 
collection  and  the  potential  for 
individuals  to  enter  international  trade, 
the  United  States  does  not  intend  to 
submit  a  proposal  to  remove  S. 
galacifolia  from  CITES  Appendix  II  at 
this  time. 


8.  Goldenseal  [Hydrastis  Canadensis) — 
Proposal  for  Removal  From  Appendix  II 

Goldenseal  is  distributed  across  the 
eastern  United  States  and  into  Ontario. 
It  has  been  listed  in  CITES  Appendix  II 
since  COPlO  (|une  1997).  The  American 
Herbal  Products  Association  and 
American  Botanicals  have  proposed  that 
this  species  be  removed  from  the  CITES 
Appendices.  The  primary  threats  to 
goldenseal  are  habitat  loss  due  to 
development  and  logging  and  over- 
collection  from  the  wild.  It  is  estimated 
that  tens  of  millions  of  goldenseal 
individuals  are  harvested  from  the  wild 
each  year  for  the  herbal  products 
industry.  However,  only  a  small  fraction 
of  this  total  is  recorded  in  international 
trade.  Though  it  has  a  wide  geographic 
distribution,  goldenseal  has  a  relatively 
narrow  niche.  Specific  habitat 
requirements,  poor  seed  dispersal  and 
germination,  and  a  highly  clumped 
distribution  pattern  make  this  species 
particularly  susceptible  to  harvest 
pressures.  Goldenseal  is  becoming 
increasingly  rare  and  many  areas  report 
that  populations  are  in  sharp  decline 
due  to  over-harvest.  Since  populations 
are  not  monitored  by  most  States,  there 
is  little  direct  evidence  of  current 
population  trends  beyond  one  study 
that  documents  a  dramatic  decline  in 
populations  at  a  Nature  Preserve  in 
Indiana  over  a  26-year  period.  Poaching 
has  been  reported  throughout  the  range, 
as  has  the  extirpation  of  entire 
populations  by  collectors.  Six  States 
(Connecticut.  Georgia,  Massachusetts. 
Minnesota.  North  Carolina,  and 
Vermont)  list  goldenseal  as  Endangered. 
Canada  lists  it  as  Threatened  For  these 
reasons,  the  United  States  does  not 
intend  to  submit  a  proposal  to  remove 
goldenseal  from  Appendix  II  unless 
substantial  additional  information 
becomes  available  to  indicate  that  its 
status  in  the  wild  is  secure. 

9.  Bloodroot  [Sanguinaria 
Canadensis) — Proposal  for  Inclusion  in 
Appendix  II 

Bloodroot  has  a  very  broad  range  and 
is  a  frequent  component  of  mesic 
hardwood  forests  across  the  eastern 
United  States  and  southeastern  Canada. 
It  has  not  previously  been  proposed  for 
CITES  listing.  The  primary  threats  to 
bloodroot  are  habitat  loss  and  over- 
collection.  It  is  used  in  toothpaste, 
cough  syrup,  and  cattle  feed.  It  is  also 
sold  as  nursery  stock.  Most  bloodroot  is 
harvested  from  the  wild  in  the  eastern 
United  States.  It  is  cultivated  only  on  a 
very  limited  scale.  Bloodroot  is 
consumed  domestically  as  well  as 
traded  abroad,  primarily  to  Europe. 
Estimates  of  the  total  amount  of 
bloodroot  harvested  each  year  span 


several  orders  of  magnitude,  but  may 
include  several  tens^of  thousands  of 
pounds  of  dried  rhizomes  per  year  for 
the  medicinals  market,  The  amount 
harvested  for  cattle  feed  is  unknown, 
but  potentially  significantly  greater 
Some  sources  indicate  that  bloodroot 
exports  are  ten  times  larger  than  the 
amount  consumed  within  the  United 
States.  Other  threats  to  bloodroot 
include  displacement  by  exotic  species, 
cattle  grazing,  surface  mining,  and  the 
introduction  of  non-native  genotypes 
from  other  regions  by  those  attempting 
to  establish  it  in  cultivation.  Bloodroot 
is  suspected  to  be  stable  in  parts  of  its 
range,  though  declining  locally  in  many 
areas.  It  is  rare  in  Indiana,  Louisiana, 
Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee,  Virginia,  and 
Manitoba;  extirpated  from  Washington. 
DC:  and  "exploitably  vulnerable"  in 
New  York.  Due  to  the  lack  of  clear 
evidence  that  this  species  is  sustaining 
a  general  decline  in  the  wild,  the  United 
States  does  not  intend  to  submit  a 
proposal  to  list  it  in  CITES  Appendix  II 
at  this  time. 

10.  Black  cohosh  (  Cimicifuga  racemosa 
\Actaea  racemosa])  and  Look-Alike 
Congeneric  Species  [Cimicifuga  spp.) — 
Proposal  for  Inclusion  in  Appendix  II 

Black  cohosh  has  a  very  broad  range 
in  eastern  North  America  and  is 
frequently  encountered  in  a  wide 
variety  of  wooded  habitats  across  its 
range.  It  has  not  previouslv  been 
proposed  for  CITES  listing  The  primary 
threats  to  black  cohosh  are  habitat  loss 
and  over-collection.  It  is  in  great 
demand  for  its  medicinal  properties. 
Already  popular  in  Europe  and 
Australia,  where  most  of  the  han'est  is 
shipped,  black  cohosh  has  recently 
experienced  a  dramatic  increase  in 
consumption,  especially  in  the  United 
States.  Some  raw  material  is  exported 
from  the  United  States  to  Europe,  where 
it  is  processed  for  re-export  back  to  the 
United  States.  Indicators  show  long- 
term  growth  in  demand  for  black  cohosh 
despite  recent  wholesale  price 
fluctuations.  Most  black  cohosh  is 
harvested  from  the  wild  in  the  eastern 
United  States.  It  is  cultivated  only  on  a 
verv  limited  scale.  Average  annual 
harvest  from  the  wild  is  estimated  to 
impact  tens  of  millions  of  individuals 
per  vear.  Black  cohosh  is  rare  in  Illinois, 
Massachusetts.  Mississippi,  and 
Ontario,  and  extirpated  in  Iowa,  but 
reportedly  abundant  in  other  portions  of 
its  range.  However,  many  experts  state 
with  certainty  that  unsustainable 
harvest  is  occurring  and  that 
populations  are  declining,  especially  on 
public  lands.  Unauthorized  collection 
on  National  Forests  is  reported  to  be 


19224 


Federal  Register/ Vol.  67,  No.  75 /Thursday,  April  18,  2002 /Notices 


extensive,  and  incidents  of  poaciiing 
from  National  Parks  have  been 
documented  in  recent  years.  Though  it 
is  unlikely  that  they  are  targeted  for 
collection  from  the  wild,  mountain 
bugbane  [C.  americana  [-Actaea 
podocarpa]]  and  Appalachian  bugbane 
(C.  [=Actaea]  rubifolia]  are  suspected  to 
be  incidentally  collected  along  with 
black  cohosh  where  they  co-occur. 
There  are  also  three  other  species  of 
Cimicifuga  found  in  the  western  United 
States  and  Canada  that  are  likely  to  be 
indistinguishable  in  trade  from  C. 
racemosa.  In  order  to  control  illegal 
trade  in  these  species  and  generate 
additional  trade  data,  we  intend  to 
review  and  consider  listing  U.S.  native 
species  of  the  genus  Cimicifuga  in 
CITES  Appendix  III.  Consequently,  the 
United  States  does  not  intend  to  seek 
Appendix-II  listing  for  this  taxon  at  this 
time. 

11.  Blue  cohosh  [Caulophyllum 
thalictroides) — Proposal  for  Inclusion  in 
Appendix  II 

Blue  cohosh  has  a  very  broad  range 
across  the  eastern  United  States  and 
Canada  and  is  frequently  encountered  in 
a  wide  variety  of  wooded  habitats.  It  has 
not  previously  been  proposed  for  CITES 
listing.  The  primary  threats  to  blue 
cohosh  are  habitat  destruction  and  over- 
collection.  It  is  harvested  from  the  wild 
for  its  medicinal  value  and  for  sale  as 
nursery  stock.  An  estimated  10,000- 
25,000  pounds  (dry)  were  traded  in 
2000,  all  of  which  were  wild  collected. 
The  U.S.  market  for  blue  cohosh  is 
relatively  small.  The  species  is  also 
traded  overseas,  especially  to  Europe, 
though  the  amount  of  material  exported 
is  uiiknown.  The  number  of  blue  cohosh 
plants  per  population  is  highly  variable 
and  can  range  from  only  a  few  stems  to 
thousands  of  individuals.  In  certain 
areas  it  is  considered  at  risk  from 
collection  pressure,  but  some  reports 
indicate  that  it  is  stable  in  portions  of 
its  range.  It  is  rare  in  Arkansas,  Kansas, 
North  Dakota,  Nebraska,  Rhode  Island. 
South  Carolina,  South  Dakota. 
Manitoba,  and  Nova  Scotia.  Insufficient 
biological  and  trade  data  exist  to 
indicate  that  blue  cohosh  qualifies  for 
Appendix  II  of  CITES  at  this  time.  For 
these  reasons,  the  United  States  does 
not  intend  to  submit  a  proposal  to  list 
blue  cohosh  in  Appendix  II  unless 
substantial  additional  information  is 
received. 

12.  Yellow  Yam  (  Dioscorea  villosa) — 
Proposal  for  Inclusion  in  Appendix  II 

The  taxonomy  of  Dioscorea  villosa  is 
inadequately  understood.  It  is  unclear 
whether  this  species  is  restricted  to  the 
'coastal  plain  or  has  a  much  broader 


distribution  throughout  the  eastern 
United  States.  It  has  not  previously  been 
proposed  for  CITES  listing.  The  primary 
threats  to  D.  villosa  are  habitat  loss  and 
commercial  over-exploitation.  It  is  of 
considerable  collecting  interest  for  the 
herbal  products  trade.  However,  due  to 
taxonomic  confusion,  which  species  of 
Dioscorea  are  affected  by  the  market  is 
often  unclear.  Approximately  60,000 
pounds  (dry)  of  D.  villosa  are  estimated 
to  have  been  collected  from  the  wild 
each  year  for  the  past  three  years,  up 
from  an  estimated  20.000-25,000 
pounds  (dry)  per  year  in  the  early  1990s. 
This  species  may  be  declining  in  the 
wild,  but  assessment  is  difficult  given 
taxonomic  uncertainties.  In  addition, 
insufficient  trade  data  exist  to  indicate 
that  D.  villosa  qualifies  for  Appendix  II 
of  CITES  at  this  time.  For  these  reasons, 
the  United  States  does  not  intend  to 
submit  a  proposal  to  list  this  species  in 
Appendix  II  unless  substantial 
additional  information  becomes 
available. 

13.  Sundews  Native  to  the  United  States 
[Dmsera  spp.) — Proposal  for  Inclusion 
in  Appendix  II 

The  nine  species  of  sundews  native  to 
the  United  States  are  Drosera  anglica,  D. 
brevifolia.  D.  capensis,  D.  capillaris,  D. 
filiformis.  D.  intermedia,  D.  linearis,  D. 
rotundifolia.  and  D.  tracyi.  Sundews 
have  not  previously  been  proposed  for 
CITES  listing.  Sundews  generally  grow 
in  acidic  soils  and  hydrologically 
sensitive  areas.  Therefore,  they  are 
infrequent  in  their  distribution,  though 
some  are  quite  wide  ranging  and  others 
are  locally  common  where  they  are 
found.  Drosera  brevifolia  and  D. 
capillaris  are  listed  as  Rare  by  the  lUCN. 
The  primary  threats  to  sundews  are 
habitat  loss  and  over-collection  for  their 
ornamental  and  medicinal  values.  Many 
U.S.  States  and  Canadian  provinces 
provide  special  protection  for  various 
species  of  Drosera.  In  particular,  the 
State  of  Montana  and  U.S.  Forest 
Service  Regions  1  and  4  have 
established  a  temporary  moratorium  on 
the  harvest  of  wild  Drosera  spp.  from 
their  lands.  Drosera  anglica,  D. 
intermedia,  and  D.  linearis  are  U.S. 
Forest  Service  Sensitive  Species. 
However,  D.  linearis  is  the  only  sundew 
native  to  the  United  States  known  to  be 
declining  in  status.  The  primary  cause 
of  the  decline  is  habitat  degradation. 
There  are  also  no  data  to  indicate  that 
sundews  harvested  from  the  wild  are 
entering  international  trade.  For  these 
reasons,  the  United  States  does  not 
intend  to  submit  a  proposal  to  list  this 
taxon  in  CITES  Appendix  II  imless  we 
receive  substantial  additional 
information  indicating  that  international 


trade  is  a  factor  threatening  these 
species. 

14.  Ill-Scented  Trillium  {Trillium 
erectum) — Proposal  for  Inclusion  in 
Appendix  II 

Ill-scented  trillium  occurs  in  eastern 
Canada  and  the  eastern  United  States  at 
mid  to  high  elevations  in  moist  woods 
and  on  wooded  slopes.  It  is  relatively 
common  throughout  the  central  portion 
of  its  range  where  suitable  habitat  is 
available.  It  has  not  previously  been 
proposed  for  CITES  listing.  The  primary 
threats  to  T.  erectum  are  habitat  loss, 
over-collection,  and  browsing  by  deer. 
This  species  is  collected  for  ornamental 
and  medicinal  uses,  sometimes 
intensively.  Collection  pressure  may  be 
exacerbated  by  the  fact  that  it  is  slow  to 
mature  and  primarily  reproduces  by 
seed.  An  estimated  37,500  to  75.000 
plants  are  harvested  for  the  United 
States  and  European  herbal  products 
markets  every  year.  Wild-collected 
Trillium  rhizomes  are  also  sold 
domestically  and  exported  to  Japan,  the 
Netherlands,  and  the  United  Kingdom 
as  ornamentals.  International  demand 
for  T.  erectum  may  be  on  the  order  of 
several  thousand  plants  per  year.  Some 
experts  suspect  that  this  species  is  over- 
collected and  becoming  scarce  in  some 
parts  of  its  range.  However,  others  say 
T.  erectum  is  relatively  stable.  It  is 
common  in  Pennsylvania.  North 
Carolina,  South  Carolina,  Virginia,  and 
parts  of  Michigan,  but  rare  in  Delaware, 
Rhode  Island,  Manitoba,  and  Nova 
Scotia;  Endangered  in  Illinois:  and 
"exploitably  vulnerable"  in  New  York. 
Habitat  destruction  is  likely  the  greatest 
threat  to  this  species.  For  these  reasons, 
the  United  States  does  not  intend  to 
submit  a  proposal  to  list  this  species  in 
CITES  Appendix  II  unless  we  receive 
substantial  additional  information 
indicating  a  decline  in  its  biological 
status. 

15.  Cat's  claw  [Uncaria  tomentosa  and 
U.  guianensis) — Proposal  for  Inclusion 
in  Appendix  II 

Cat's  claw  is  a  vine  native  to  much  of 
tropical  Central  and  South  America.  It 
has  not  previously  been  proposed  for 
CITES  listing.  The  primary  threat  to 
cat's  claw  appears  to  be  a  sudden 
increase  in  potentially  unsustainable 
collection  to  meet  the  demand  for  the 
plants'  medicinal  properties.  Despite 
wide  distribution,  most  of  the 
commercial  supply  of  cat's  claw  comes 
from  Peru.  In  1995,  Peru  exported  over 
700  tons  of  dried  bark.  As  of  1999.  cat's 
claw  was  in  demand  in  more  than  30 
countries  outside  Peru,  with  the  United 
States  being  the  largest  importer.  The 
inner  bark  of  cat's  claw  is  reputed  to 
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have  therapeutic  properties  that  hold 
promise  for  the  treatment  of  numerous 
conditions  such  as  arthritis,  cancers, 
tumors,  and  viral  infections,  including 
AIDS.  Cat's  claw  has  been  and  still  is 
being  har\'ested  mainly  from  natural 
stands  in  high-elevation  natural  forest. 
The  plant  is  usually  cut  at  the  base  and 
the  vine  is  pulled  down  from  the 
canopy.  Frequently,  collectors  cut  down 
the  tree  that  supports  the  cat's  claw 
vine.  Forestr\'  officials  and 
conser\'ationists  in  Peru  are  encouraging 
people  to  propagate  cat's  claw.  The 
Peruvian  Government  issued  a 
Presidential  Decree  in  1999  that 
prohibits  the  export  of  un-processed  or 
mechanically  processed  cat's  claw 
unless  it  is  obtained  from  managed 
natural  stocks  or  plantations.  Studies 
aimed  at  producing  cat's  claw  in  vitro 
are  on  going.  Little  biological  or  trade 
information  about  cat's  claw  from  other 
Central  and  South  America  countries  is 
available.  While  we  will  continue  to 
collect  information  and  monitor  this 
species,  the  United  States  does  not 
intend  to  submit  a  proposal  to  include 
it  in  CITES  Appendix  II  at  C0P12, 

16.  Cascara  Sagrada  [Frangula 
purshiana  \=Rhamnus  purshiona]) — 
Proposal  for  Inclusion  in  Appendix  II 

Cascara  sagrada  is  a  shade-tolerant 
understory  tree  species  of  Pacific  Coast 
forests  of  the  United  States  and  Canada. 
It  has  not  previously  been  proposed  for 
CITES  listing.  The  primary  threat  to  this 
species  is  over-exploitation  of  the  bark 
for  its  medicinal  properties,  which  is 
used  as  a  laxative  and  in  sunscreen 
preparations.  Cascara  sagrada  has  long 
been  subjected  to  intensive  exploitation 
in  considerable  portions  of  its  range, 
especially  southern  British  Columbia, 
western  Washington  and  Oregon,  and 
northern  California.  Since  its  peak  in 
the  1960s,  the  demand  for  cascara  bark 
has  diminished  due  to  the  development 
of  alternative  drugs  and  methods  of 
synthesizing  the  active  ingredient  found 
in  the  bark.  In  addition,  it  has  been 
established  in  plantations,  though 
possibly  only  to  a  limited  extent. 
Cascara  sagrada  has  since  recovered 
through  much  of  its  natural  range,  even 
to  the  point  that  special  legal  protection 
for  it  in  Canada  was  repealed.  However, 
it  may  be  experiencing  a  resurgence  in 
demand  in  the  United  States  as  a  result 
of  growing  interest  in  "natural" 
remedies  and  an  FDA  ban  on  certain 
active  ingredients  in  laxatives. 

Cascara  sagrada  has  ranked  among  the 
top-selling  herbal  supplements  in  the 
United  States  in  recent  years.  In 
addition,  demand  for  it  in  Europe  is 
significant,  and  may  be  substantially 
larger  than  domestic  demand.  Estimates 


of  the  average  harvest  of  cascara  sagrada 
bark  range  from  several  hundred 
thousand  to  a  few  million  pounds  {dr\') 
each  year,  mostly  from  the  wild. 
Methods  of  sustainably  harvesting  the 
bark  are  known,  but  not  always  used. 
Some  experts  indicate  that  this  species 
is  declining  in  the  wild:  that  many 
populations  are  har\'ested  repeatedly,  to 
the  extent  that  they  no  longer  function 
naturally  in  their  environment;  and  that 
older  trees  cut  for  bark  are  becoming 
uncommon.  Incidents  of  illegal 
collection  have  been  documented  in 
recent  years.  The  intensity  of  collecting, 
and  therefore  the  degree  of  threat  to  the 
species  in  major  portions  of  its  range,  is 
speculative  and  requires  additional 
documentation.  The  United  States  is  not 
planning  to  submit  a  proposal  to  list 
cascara  sagrada  in  CITES  Appendix  II. 
unless  we  receive  additional 
information  suggesting  we  should  take 
other  action. 

17.  Bigleaf  Mahogany  [Swietenia 
macrophylla) — Proposal  for  Inclusion  in 
Appendix  II 

Bigleaf  mahogany  ranges  from  Mexico 
to  Brazil  and  Bolivia.  Defenders  of 
Wildlife  has  requested  that  the  United 
States  propose  this  species  for  inclusion 
in  Appendix  II.  Proposals  to  include 
this  species  in  Appendix  II  were 
submitted  at  C0P8  (March  1992)  by 
Costa  Rica  and  the  United  States,  at 
COP9  (November  1994)  bv  the 
Netherlands,  and  at  COPlO  dune  1997) 
by  Bolivia  and  the  United  States.  At 
COPS,  the  proposal  was  withdrawn.  At 
COP9.  the  proposal  submitted  gained  60 
percent  of  the  vote,  short  of  the  two- 
thirds  majority  needed  for  adoption. 
The  COPlO  proposal  also  received  the 
majority  of  the  votes,  but  did  not  obtain 
the  required  two-thirds  majority.  The 
primary  threat  to  5.  macrophyUa  is 
commercial  over-exploitation. 
Approximately  120.000  cubic  meters  of 
bigleaf  mahogany  are  traded 
internationally  each  year,  not  including 
illegal  and  unreported  trade,  which  are 
likely  to  be  substantial.  The  United 
States  is  by  far  the  largest  importer  of 
the  species.  Brazil,  Bolivia,  and  Peru  arc 
the  largest  exporters.  Mahogany  is  a 
ven'  long-lived  species,  with  generation 
times  approaching  centuries. 
Regeneration  is  random,  occurring  in 
extensively  cleared  areas  after  large- 
scale  disaster.  Therefore,  it  generally 
occurs  in  even-aged  stands,  and  modern 
logging  practices  commonly  lead  to  the 
complete  removal  of  stands  over  a  large 
area,  leaving  few  smaller  individuals 
and  an  insubstantial  seed  source  for 
future  regeneration.  Regeneration  after 
selective  felling  is  often  poor  or  non- 
existent because  seeds  need  a  large 


canopy  opening  to  germinate. 
Harvesting  and  processing  are  ven*' 
inefficient. 

Bigleaf  mahogany  populations  have 
been  depleted  in  major  portions  of  its 
range,  especially  from  Mexico  to 
Colombia.  The  most  extensive  stands 
remain  in  Brazil,  which  recently 
imposed  a  temporar>'  moratorium  on  the 
harvest  and  export  of  the  species.  The 
species  is  listed  as  Vulnerable  bv 
WCMC  and  the  lUCN  World  List  of 
Threatened  Trees.  Bigleaf  mahogany 
(from  the  Americas)  was  listed  in 
Appendix  III  by  Costa  Rica  in  November 
1995.  The  listing  included  saw-logs, 
sawn  wood,  and  veneer  sheets  (i.e.. 
other  derivatives  such  as  furniture  are 
exempt  from  CITES  requirements). 
Bolivia  (March  1998).  Brazil  duly  1998), 
Mexico  (April  1999).  Peru  dune  2001), 
and  Colombia  (October  2001) 
subsequently  have  taken  the  same 
action.  An  Appendix-Ill  listing  requires 
that  countries  that  list  the  species  issue 
permits  and  ensure  that  specimens  are 
legally  acquired.  Non-listing  range 
countries  must  issue  certificates  of 
origin,  and  importing  countries  are 
required  to  ensure  that  all  shipments  are 
accompanied  by  the  appropriate  CITES 
documents. 

The  United  States  is  unlikely  to 
submit  a  proposal  at  COP12  to  list 
bigleaf  mahogany  in  CITES  Appendix  II, 
We  are  encouraged  by  recent  efforts  by 
Brazil  to  control  illegal  trade  in  this 
species  and  by  the  continuing  increase 
in  the  number  of  countries  listing  this 
species  in  Appendix  III,  although  we 
remain  concerned  about  continuing 
reports  of  illegal  and  unsustainable 
trade  in  the  species.  We  will  continue 
to  be  active  in  efforts  to  improve  the 
control  of  trade  in  S.  macrophylla  and 
monitor  progress  in  the  event  that 
further  action  is  needed  in  the  future. 

18.  Port-Orford-Cedar  [Chamaecyparis 
lawsoninna) — Proposal  for  Inclusion  in 
the  CITES  Appendices 

The  Port-Orford-cedar  is  restricted  to 
a  small  geographic  area  of  220  miles, 
from  the  southwest  corner  of  Oregon  to 
the  northwest  corner  of  California.  The 
majority  of  the  species'  range  is 
managed  by  the  U.S.  Forest  Service  and 
the  Bureau  of  Land  Management.  We 
received  one  comment  from  TRAFFIC 
North  America  requesting  that  "the 
United  States  consider  concrete 
measures  to  control  han-est  and/or 
exports  of  Port-Orford-cedar  by 
examining  the  conservation  merits  of  a 
CITES  listing  for  this  species."  The 
United  States  considered  an  .\ppendix- 
II  listing  proposal  for  the  Port-Orford- 
cedar  for  COP9.  but  our  re\iew  at  that 
time  concluded  that  existing  State  and 
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Federal  control  mechanisms  were 
sufficient  to  prevent  over-collection  of 
the  species.  Nearly  all  harvested  Port- 
Orford-cedar  is  exported  at  a  premium 
price  to  Japan  as  a  substitute  for  the  rare 
Japanese  hinoki  (C  obtusa]  wood. 

A  1998  report,  compiled  by  WCMC 
for  the  CITES  Management  Authority  of 
the  Netherlands,  evaluated  the  Port- 
Orford-cedar  as  meeting  the  CITES 
listing  criteria  for  Appendix  I.  However. 
most  of  the  decline  in  Port-Orford-cedar 
was  due  to  the  fact  that  the  species  is 
extremely  susceptible  to  an  introduced 
root  rot  disease  that  has  spread 
throughout  the  species'  range.  There  is 
currently  no  known  cure  for  trees 
infected  with  the  root  rot:  infected  trees 
are  harvested  for  commercial  sale.  In 
1994,  The  Nature  Conservancy 
classified  Port-Orford-cedar  plant 
communities  as  02  (globally  imperiled). 
The  U.S.  Forest  Service  and  the  Bureau 
of  Land  Management  recently 
completed  a  comprehensive  range-wide 
assessment  of  Port-Orford-cedar 
indicating  that  the  species  is  stable. 
Therefore,  in  the  absence  of  proof  of 
trade-based  threats  posed  to  the  species, 
the  United  States  does  not  currently 
intend  to  submit  a  proposal  to  list  C. 
lawsoniana  in  either  CITES  Appendix  1 
orn. 

19,  Lloyd's  Mariposa  Cactus 
[Sclerocactus  mariposensis) — Proposal 
for  Transfer  From  Appendix  I  to 
Appendix  II 

Sclerocactus  mariposensis  is  a  small 
cactus  found  in  the  Chihuahua  Desert 
region  of  northern  Mexico  and 
southwest  Texas.  This  species  has  a 
very  restricted  distribution,  known  from 
about  30  sites.  The  species  was  listed  in 
Appendix  II  on  July  1,  1975,  and  later 
uplisted  to  Appendix  I  on  July  29,  198.3. 
At  COPll,  Switzerland,  on  behalf  of  the 
Plants  Committee,  proposed  to  downlist 
the  species  from  Appendix  I  to  II.  The 
proposal  was  rejected  with  a  vote  of  47 
to  35.  Sclerocactus  mariposensis  is 
listed  as  Threatened  under  the  U.S. 
Endangered  Species  Act  and  as 
endangered  under  Mexican  domestic 
regulation.  Collecting  from  the  wild  has 
had  the  largest  impact  on  S. 
mariposensis  and  remains  its  greatest 
threat.  Mining  and  drilling  activities, 
off-road  vehicles,  and  grazing  also 
threaten  the  species  within  the  United 
States.  Records  indicate  that  export  of 
seeds  and  plants  from  the  United  States 
has  been  limited  to  artificially 
propagated  specimens.  However, 
artificial  propagation  of  the  species  is 
reported  to  be  difficult.  Therefore, 
transfer  of  S.  mariposensis  to  Appendix 
n  could  shift  trade  from  artificially 
propagated  specimens  to  wild 


specimens,  as  trade  in  seeds  is  usually 
not  regulated  under  CITES  Appendix  II. 
The  impact  on  U.S.  populations  could 
be  particularly  great  because  trade  in 
cacti  seeds  of  Appendix-II  Mexican 
species  originating  in  Mexico  is 
regulated  under  the  Convention,  but 
trade  in  seeds  of  the  same  species 
originating  in  the  United  States  is  not. 
For  these  reasons  the  United  States  does 
not  intend  to  submit  a  proposal  to 
transfer  the  species  from  Appendix  I  to 
II. 

20.  Siler's  Fish-Hook  Cactus 
[Sclerocactus  sileri) — Proposal  for 
Transfer  From  Appendix  II  to 
Appendix  I 

It  appears  from  our  review  of  the 
literature  that  Sclerocactus  sileri  is  a 
synonym  for  Pediocactus  sileri,  which  is 
listed  as  Threatened  under  the  U.S. 
Endangered  Species  Act.  It  was  listed  in 
Appendix  II  on  July  1.  1975,  and  later 
uplisted  to  Appendix  I  on  July  29,  1983. 
Inconsistencies  exist  in  descriptions  of 
the  range  of  this  species.  We  will 
continue  to  investigate  to  determine 
whether  these  two  names  refer  to  the 
same  species.  At  this  time,  the  United 
States  does  not  intend  to  submit  a 
proposal  to  transfer  the  species  from 
Appendix  II  to  I. 

21.  Small-flower  fish-hook  cactus 
[Sclerocactus  parvi flows) — Proposal  for 
Transfer  From  Appendix  II  to 
Appendix  I 

Sclerocactus  parviflorus  is  a  small 
U.S.  endemic  cactus  species  occurring 
in  Utah.  Arizona,  Colorado,  New 
Mexico,  and  Nevada.  It  was  listed  in 
Appendix  II  on  July  1, 1975.  Very  little 
information  is  available  about  the  status 
of  this  species.  Arizona  protects  the 
species  because  it  is  subject  to  damage 
by  theft  or  vandalism.  It  is  considered 
a  rare  plant  in  New  Mexico,  under  the 
name  S.  cloveriae.  Information  provided 
by  New  Mexico  indicates  that,  although 
collection  of  the  species  occurs,  it  is 
presently  at  a  rate  that  does  not  threaten 
the  species.  Seeds  of  S.  parviflorus  are 
available  on  the  Internet  from  Websites 
located  in  Germany  and  Malta, 
indicating  international  demand  for  the 
species  exists  and  international  trade 
occurs.  Because  so  little  information 
about  the  status  of  the  species  is 
available  at  this  time,  the  United  States 
does  not  intend  to  submit  a  proposal  for 
transfer  to  Appendix  I.  However,  we 
will  continue  to  study  this  species  to 
determine  if  a  change  in  listing  is 
needed. 


22.  All  Appendix-II  Plants— Proposal  To 
Remove  the  Exemption  of  all  Seeds, 
Pollinia,  and  Fruits,  Except  Those  From 
Artificially  Propagated  Plants 

The  Minnesota  Natural  Heritage  and 
Nongame  Research  Program  suggested 
that  we  should  submit  a  proposal  to 
remove  the  exemption  for  seeds, 
pollinia,  and  fruits  of  Appendix-II 
species  except  for  such  specimens 
derived  from  artificially  propagated 
plants.  The  Minnesota  Natural  Heritage 
and  Nongame  Research  Program  made 
this  suggestion  because,  it  stated,  "the 
removal  of  reproductive  parts  is 
tantamoimt  to  removal  of  plants  and 
should  be  subject  to  the  same 
restrictions."  The  CITES  Parties  have 
agreed  to  exempt  seeds  and  other  parts 
of  Appendix-II  plants  because, 
generally,  trade  in  seeds  is  not  a  threat 
to  the  survival  of  species,  since  often 
many  more  seeds  are  produced  than 
actually  survive  to  adulthood. 
Furthermore,  Appendix-II  plants  are 
those  considered  to  be  sufficiently 
abundant  and  secure  to  allow  some 
level  of  removal  from  the  wild,  even  as 
adult  plants.  In  the  case  of  perennial 
plants,  the  removal  of  some  seeds  is  not 
considered  to  be  a  threat  to  the  survival 
of  the  species  because  the  plants  are 
likely  to  produce  additional  seeds  in  the 
future,  and  some  plants  reproduce 
vegetatively  at  greater  rates  than  through 
seed.  While  we  realize  that  all  seed  is 
not  expendable,  and  some  species 
produce  seed  at  very  low  rates,  a  broad 
change  to  include  all  seed  and  other 
reproductive  parts  of  Appendix-II 
species  is  not  warranted.  It  is  worth 
noting  that  the  CITES  Parties  adopted  a 
proposal  by  Mexico  to  include  seeds  in 
the  listing  of  that  country's  Appendix- 
II  cactus  species,  but  this  has  presented 
implementation  problems  that  have 
prompted  the  CITES  Plants  Committee 
to  pressure  Mexico  to  delist  these  seeds. 
If  a  species  is  so  rare  or  has  specific  life- 
history  characteristics  that  would 
warrant  the  inclusion  of  seeds  in  a 
listing,  the  species  should  be  considered 
for  listing  in  Appendix  I.  However,  the 
United  States  does  not  intend  to  go 
forward  with  a  proposal  to  include 
seeds,  pollinia,  and  fruits  in  the  listings 
of  all  Appendix-II  plants. 

Invertebrates 

23.  Eastern  Hemisphere  tarantulas 
[Poecilotheria  spp.) — Proposal  for 
Inclusion  in  Appendix  II 

The  11  known  species  of  Eastern 
Hemisphere  tarantulas  [Poecilotheria) 
occur  only  in  the  forests  of  southern 
India  and  Sri  Lanka.  They  are 
threatened  by  habitat  loss  and  collection 
for  the  commercial  hobbyist  trade.  None 
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of  the  species  are  currentlv  hsted  under 
CITES.  At  COPll,  the  United  States  co- 
sponsored  a  proposal  with  India  and  Sri 
Lanka  to  list  all  of  the  Eastern 
Hemisphere  tarantulas  in  Appendix  II. 
Although  the  proposal  received  a  simple 
majority  of  votes,  it  did  not  receive  the 
two-thirds  majority  necessary  for 
adoption.  Since  COPll.  the  United 
States  has  remained  active  in  efforts  to 
conserve  these  Eastern  Hemisphere 
tarantula  species.  We  have  urged  both 
India  and  Sri  Lanka  to  list  Poecilotheha 
spp.  in  CITES  Appendix  III.  Although 
this  has  not  yet  happened,  India 
recently  included  the  Eastern 
Hemisphere  tarantulas  in  its  schedule  of 
protected  species  under  the  Indian 
Wildlife  Protection  Law  (the  tarantulas 
are  already  protected  by  Sri  Lankan 
law).  The  United  States  sponsored 
workshops  in  India  and  Sri  Lanka  to 
train  local  conser\'ationists  in  methods 
for  identifying  and  conducting  field 
population  surveys  of  tarantulas.  We 
expect  that  this  training  will  lead  to  the 
initiation  of  long-term  monitoring 
programs  for  the  species.  We  are  also 
active  in  efforts  to  stop  illegal  collecting 
of  tarantulas  by  foreign  hobbyists  and 
commercial  collectors.  Given  these 
ongoing  conservation  efforts,  the  United 
States  is  unlikely  to  submit  a  listing 
proposal  for  Eastern  Hemisphere 
tarantulas  at  C0P12.  However,  we  are 
aware  that  the  two  range  countries. 
India  and  Sri  Lanka,  may  have  interest 
in  submitting  a  proposal,  and  we  have 
offered  our  assistance  to  them  in  the 
preparation  of  such  a  proposal. 

Fish 

24.  Whale  Shark  (  Rhincodon  typus)— 
Proposal  for  Inclusion  in  Appendix  11 

The  whale  shark  is  the  largest  fish  and 
is  a  sluggish  pelagic  filter  feeder  often 
seen  swimming  on  the  surface.  It  occurs 
in  tropical  and  sub-tropical  waters 
worldwide.  The  United  States 
unsuccessfully  proposed  the  species  for 
inclusion  in  Appendix  II  at  CC3Pll.  The 
primary  threat  to  the  species  is  directed 
commercial  harvest,  exacerbated  by  a 
vulnerable  life  history.  Harvest  is 
facilitated  by  seasonal  aggregations  in 
known  areas  and  driven  by  a  lucrative 
international  market  for  fins  and  meat. 
The  whale  shark  has  recently  been 
targeted  for  its  fins,  meat,  and  liver  in 
several  places  in  Asia,  including  India, 
Pakistan,  China,  Indonesia,  the 
Philippines,  Taiwan,  Japan,  and  the 
Maldives.  Population  size  is  unknown, 
but  the  species  is  considered  to  be  rare. 
Local  seasonal  populations  have 
apparently  declined  drastically  in  some 
places,  while  fishing  effort  and  price 
have  increased.  It  is  not  known  to  what 


degree  fishing  in  one  area  affects 
populations  in  other  areas,  although  the 
fact  that  at  least  some  of  the  sharks 
migrate  long  distances  within  ocean 
basins  suggests  that  the  effects  may  not 
be  purely  local. 

Whale  sharks  are  currently  protected 
in  Australia,  the  Maldives.  Honduras. 
Malaysia,  the  U.S.  Atlantic  coast  and 
Gulf  of  Mexico.  India.  South  Africa,  and 
the  Phillippines,  leaving  Taiwan  as  the 
only  jurisdiction  with  a  significant 
commercial  fishery.  Illegal  trade  may  be 
growing  and  compromises  the  domestic 
protection  mentioned  above. 
Nonetheless,  we  are  concerned  that  only 
limited  data  are  available  on  trade 
volumes  and  the  impact  of  remaining 
fisheries.  Therefore,  the  United  States  is 
reluctant  to  submit  a  listing  proposal  at 
this  time.  However,  we  are  still 
interested  in  determining  ways  of 
obtaining  information  on  current  levels 
of  international  trade  (beyond  the 
valuation  data  above),  range  countr\' 
initiatives  for  CITES  listings,  and 
development  of  identification  manuals. 

25.  Basking  shark  {Cetorhinus 
maximus) — Proposal  for  Inclusion  in 
Appendix  II 

The  Defenders  of  Wildlife  and  the 
Humane  Society  International 
recommended  that  the  United  States 
consider  a  proposal  for  listing  the 
basking  shark  in  CITES  Appendix  II. 
The  basking  shark  is  widely  distributed 
in  coastal  waters  and  on  the  continental 
shelves  of  temperate  zones  in  the 
Northern  and  Southern  Hemispheres. 
The  United  Kingdom  proposed  the 
species  for  listing  in  Appendix  II  at 
COPll,  with  the  full  support  of  the 
United  States,  but  was  unsuccessful. 
The  species  is  planktivorous,  bears  a 
small  number  of  live  young 
(ovoviviparous),  and  is  the  second 
largest  fish  in  the  world  (up  to  10  meters 
in  length  and  5-7  tons  in  weight). 
exceeded  only  by  the  whale  shark  The 
main  threat  to  basking  shark 
populations  is  from  fishing  operations, 
both  targeted  on  basking  sharks  and 
incidental  or  by-catch  in  other  fisheries. 
However,  because  these  fish  congregate 
in  bays  and  shallow  water,  they  are  also 
at  risk  from  collisions  with  vessels.  The 
biology  of  the  species  makes  it 
especially  vulnerable  to  exploitation:  it 
has  a  slow  grov^h  rate,  a  long  time  to 
sexual  maturity  (ca.  12-20  years),  a  long 
gestation  period  (1-3  years)  and  a 
similar  interval  between  pregnancies, 
low  fecundity  (the  only  recorded  litter 
was  of  just  six  very  large  pups),  and 
probable  small  populations.  Its  habit  of 
"basking"  at  the  surface  makes  it 
vulnerable  to  harpoon  fisheries.  There 
are  a  few  well-documented  fisheries  for 


C.  maximus  (especially  from  the 
Northeastern  Atlantic)  and  these  suggest 
stock  reductions  of  50-90  percent  over 
short  periods  (typically  a  few  decades  or 
less).  These  declines  have  persisted  into 
the  long-term  with  no  apparent  recovery 
several  decades  after  exploitation  has 
ceased.  Other  data,  based  on  sightings 
and  less  well-recorded  fisheries,  suggest 
similar  declines. 

Demand  for  the  fins  of  C.  maximus 
has  increased  in  recent  years.  Fins  are 
known  to  enter  international  trade, 
particularly  exported  from  the 
Northeastern  Atlantic  to  Eastern  Asia, 
where  they  command  a  high  value, 
either  fresh  or  dried,  as  a  food  item. 
This  demand  currently  maintains  the 
viability  of  targeted  fisheries  for  this 
species  and  encourages  incidental  take 
in  non-target  fisheries.  A  single  C 
maximus  can  yield  over  90  kilograms  of 
fins,  and  reported  prices  range  from 
100-300  U.S.  dollars  per  kilogram 
(dried)  and  26  US.  dollars  per  kilogram 
(fresh).  Fins,  if  unprocessed,  are 
identifiable  in  trade.  There  is  only 
limited  demand  for  the  flesh  and 
cartilage  of  this  shark.  The  species  is 
given  domestic  protection  over  a  limited 
part  of  its  range,  and  the  United 
Kingdom  placed  C  maximus  fins  and 
whole  animals  in  Appendix  III  in 
September  2000.  The  United  States  is 
evaluating  the  benefits  of  listing  basking 
shark  in  Appendix  11  of  CITES. 

Given  the  favorable  discussions  and 
votes  at  COPll,  the  United  Kingdom 
may  re-submit  an  Appendix-ll  listing 
proposal  for  basking  sharks  at  C0P12. 
Therefore,  the  United  States  does  not 
intend  to  develop  a  proposal  at  this 
time,  but  will  rather  consult  with  the 
United  Kingdom  and  the  European 
Union  as  it  prepares  forCOPl2.  The 
United  States  may  support  any  such 
Appendix-II  proposal  for  basking  shark, 
or  may  reconsider  its  plans  if  no 
proposal  is  forthcoming.  We  would 
appreciate  any  information  that  you 
might  provide  on  the  current  status, 
conservation  threats,  and  international 
trade  in  basking  shark 

26.  White  shark  [Carchawdon 
carcharias) — Proposal  for  Inclusion  in 
Appendix  I 

The  Defenders  of  Wildlife  and  the 
Humane  Society  International  suggested 
that  the  United  States  consider  listing 
the  white  shark  in  CITES  Appendix  I  or 
II.  Australia  and  the  United  States 
unsuccessfully  proposed  the  white 
shark  for  inclusion  in  CITES  Appendix 
II  at  COPll.  Subsequently,  Australia 
listed  the  species  in  Appendix  HI. 
effective  October  2001  Existing  data 
suggest  that  white  sharks  are  uncommon 
and  occur  singly  as  scattered. 
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unassociated  individuals  and 
occasionally  as  pairs.  The  white  shark 
has  always  been  uncommon  to  scarce 
throughout  its  range  excepting  certain 
areas  usually  frequented  by  pinniped 
colonies  where  it  may  be  seasonally 
common  in  its  search  for  food.  Evidence 
of  population  declines  exist  from 
commercial  and  recreational  fishery 
data  in  the  northwest  Atlantic,  beach 
meshing,  game  fishing,  and  sightings 
data  in  Australia,  and  beach  meshing  in 
South  Africa.  However,  it  is  impossible 
to  prove  worldwide  decline  in  the  white 
shark  since  it  is  widespread,  and  data 
have  historically  been  meager. 
Precautionary-  management  measures 
have  recently  banned  possession  and 
landing  of  white  sharks  in  several  areas 
(California.  U.S.  East  Coast  and  Gulf  nf 
Mexico,  Australia,  South  Africa.  Malta. 
Namibia,  and  the  Maldives). 

The  primary  threats  to  white  sharks 
include  by-catch  in  longline  and  gillnet 
fisheries,  trophy  hunting,  and  demand 
for  jaws  and  teeth  as  curios.  We  believe 
that  international  trade  in  white  shark 
products  represents  a  negligible  threat 
to  the  species,  especially  when 
compared  to  by-catch  losses  and  other 
incidental  mortality  in  commercial 
fisheries.  Therefore,  the  United  States 
does  not  support  a  CITES  Appendix-I 
listing  for  white  sharks  at  this  time. 
However,  we  could  consider  supporting 
or  co-sponsoring  another  country's 
proposal  for  an  Appendix-II  listing  to 
improve  the  collection  of  trade  data  and 
encourage  regional  management  if  the 
situation  arises,  and  especially  if  the 
proposal  contained  additional  trade 
information  to  support  a  listing. 

27.  Southern  bluefin  tuna  {  Thunnus 
maccoyii) — Proposal  for  Inclusion  in 
Appendix  II 

The  Humane  Society  International 
recommended  that  the  United  States 
propose  the  Southern  bluefin  tuna  for 
listing  in  CITES  Appendix  II.  The 
Southern  bluefin  tuna  inhabits  portions 
of  the  Pacific,  Atlantic,  and  Indian 
Oceans  in  the  Southern  Hemisphere. 
The  only  known  spawning  ground  is 
located  south  of  Java.  Indonesia,  and 
northwest  of  Australia,  [uveniles  then 
migrate  along  the  west  coast  of 
Australia,  inhabiting  coastal  waters  of 
southwest,  south,  and  southeast 
Australia.  As  fish  reach  maturity,  they 
extend  their  ranges  to  the  circumpolar 
regions.  The  predominant  threat  to  the 
species  is  comhiercial  fishing.  The  high 
commercial  value  of  the  species  makes 
it  extremely  attractive  to  targeted 
fishing,  even  when  stocks  are  depleted. 
The  global  catch  of  Southern  bluefin 
tuna  has  declined  from  about  80.000 
tons  in  the  late  1950's  to  less  than 


20,000  tons.  Data  from  Australia,  New 
Zealand,  and  Japan  suggest  that  the 
spawning  stock  biomass  is  now  only 
25-47  percent  of  that  in  1980  and  37- 
58  percent  of  that  in  1986.  Since  the 
mid-1990s,  stock  biomass  has  been 
roughly  stable  with  possible  slight 
increases  or  decreases.  There  is  a  risk  of 
further  stock  declines  if  current  fishing 
levels  are  maintained. 

International  management  of  the 
fisherv  is  under  the  Convention  for  the 
Conservation  of  Southern  Bluefin  Tuna 
to  which  Australia,  Japan,  New  Zealand, 
and  the  Republic  of  Korea  are  Parties. 
This  Convention  establishes  (since 
1994)  the  Commission  for  the 
Conservation  of  Southern  Bluefin  Tuna 
(CCSBT).  which  sets  the  global  Total 
Allowable  Catch  (TAC)  and  national 
allocations  for  its  member  countries.  It 
provides  an  internationally  recognized 
forum  for  other  countries/entities  to 
actively  participate  in  issues  relating  to 
management  of  the  species.  The  CCSBT 
is  activelv  pursuing  efforts  to  encourage 
accession  to  the  Convention  for  the 
Conservation  of  Southern  Bluefin  Tuna 
by  other  countries  involved  in  the 
fishery^  so  that  the  global  fishery  can  be 
managed  sustainably.  The  CCSBT  has 
also  instituted  a  Catch  Certification 
Scheme  to  obtain  more  accurate 
information  on  international  trade. 
Given  the  regional  nature  of  the  fishery, 
the  growing  cooperation  between 
harvesting  nations,  and  the  recent 
institution  of  a  Trade  Certification 
Scheme,  the  United  States  does  not 
believe  an  Appendix-II  listing  is 
warranted  for  Southern  bluefin  tuna  at 
this  time. 

28.  Spiny  Dogfish  [Squalus  Acanthias, 
Northwest  Atlantic  Stock  Only)— 
Proposal  for  Inclusion  in  Appendix  II 

The  Humane  Society  of  the  United 
States  recommended  that  the  United 
States  consider  proposing  the  spiny 
dogfish  for  listing  in  CITES  Appendix  II 
at  C0P12.  The  spiny  dogfish  has  a 
circumglobal  distribution  and  is  found 
in  the  temperate  portions  of  the  Atlantic 
and  Pacific  Oceans.  This  species  has  not 
previously  been  proposed  for  CITES 
listing.  According  to  the  most  recent 
scientific  assessment,  spiny  dogfish  in 
the  Northwest  Atlantic  ^re  over-fished. 
Although  total  stock  biomass  is 
currently  at  a  high  level,  harvest  levels 
and  exploitation  rates  of  the  late  1990s 
cannot  be  sustained.  Spawning  stock 
biomass  declined  by  50  percent  during 
the  1990s.  Recent  harvest  rates  exceed 
the  replacement  level  for  the  stock  and 
recruitment  has  declined.  Under  the 
Magnuson-Stevens  Act.  a  Fishery 
Management  Plan  (FMP)  has  been 
developed  for  spiny  dogfish.  The  FMP 


contains  a  number  of  measures  to 
reduce  harvest,  eliminate  the  directed 
fishery  for  spiny  dogfish,  and  thus 
curtail  international  trade.  Through 
quota  reductions  and  "trip  limits" 
imposed  on  each  vessel,  total  catch  has 
been  reduced  from  roughly  30  million 
pounds  in  1999  to  less  than  4  miUion 
pounds  in  2001.  Further  quota 
reductions  are  expected  in  the  near 
future,  and  severe  limitations  on 
poundage  that  can  be  landed  per  trip 
(currently  500  pounds  per  vessel) 
essentially  eliminate  the  high-volume 
fishery  that  drove  international  trade  in 
the  1990s.  High-volume  trade  is 
necessary  to  maintain  international 
markets  because  of  the  high  cost  of 
fishing  operations  and  low  wholesale 
value  of  the  product  (approximately  15 
cents  per  pound).  Fisheries  for  spiny 
dogfish  are  prosecuted  by  several 
countries  in  the  North  Atlantic  and 
North  Pacific,  and  we  believe  it  would 
be  difficult  or  impossible  to  differentiate 
Northwest  Atlantic  S.  acanthias 
specimens  from  other  S.  acanthias 
stocks  in  trade.  Furthermore,  the  United 
States  believes  that  rebuilding  of  this 
stock  can  be  accomplished  under  the 
Magnuson-Stevens  Act  and,  therefore, 
does  not  intend  to  propose  this  species 
for  listing  in  CITES  Appendix  II.  We 
will  monitor  stock  recovery  under  the 
Federal  FMP  (and  complementary 
actions  taken  in  State  waters  by  the 
Atlantic  States  Marine  Fisheries 
Commission),  and  could  reconsider 
listing  action  before  the  thirteenth 
meeting  of  the  Conference  of  the  Parties 
to  CITES  (C0P13).  if  the  situation 
warrants  it. 

29.  Orange  roughy  [Hoplostethus 
atlanticus) — Proposal  for  inclusion  in 
Appendix  II 

The  Humane  Society  International 
recommended  that  the  United  States 
propose  listing  orange  roughy  in  CITES 
Appendix  II.  Orange  roughy  is  widely 
distributed  in  deep  water  (about  300- 
1500+  meters)  at  temperate  latitudes  in 
the  Pacific.  Atlantic,  and  Indian  Oceans. 
It  has  not  previously  been  proposed  for 
CITES  listing.  While  it  is  believed  to  be 
only  a  single  species,  numerous 
spawning  aggregations  have  been 
identified,  some  of  which  represent 
genetically  distinct  populations.  The 
primary  threat  to  this  species  is  over- 
exploitation  by  fisheries.  Orange  roughy 
have  extremely  low  productivity 
relative  to  most  other  marine  teleosts. 
Studies  have  suggested  an  age  of 
maturity  of  20-30  years  and  a  maximum 
age  of  100-200  years.  Fecundity  is  also 
low  by  comparison  with  other  marine 
teleosts.  These  characteristics  make  the 
species  vulnerable  to  over-exploitation 
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and  slow  to  recover  or  rebuild  from 
over-fishing.  Hoplostethus  atlanticus  is 
exploited  and  traded  internationally  by 
three  primary  countries:  New  Zealand. 
.Australia,  and  Namibia.  Due  to  its  low 
productivity,  orange  roughy  can  be 
fished  down  rapidly,  and  several 
populations  in  the  waters  of  these  three 
countries  ha\e  been  reduced  to  only  a 
small  fraction  of  their  unexploited  stock 
size.  In  all  three  of  the  primary  capture 
countries,  by  far  the  majority  of  the 
landings  are  exported,  with  relatively 
smaller  amounts  entering  into  domestic 
trade. 

Major  export  markets  include  the 
United  States,  Europe,  and  Japan. 
However,  most  of  the  major  orange 
roughv  populations  are  managed  under 
national  fishery  management  plans  in 
these  countries,  and  quotas  and  catches 
are  gradually  being  reduced  towards 
sustainable  levels.  All  three  of  the 
primary  har\'esting  countries  have 
rigorous  monitoring  and  surveillance 
sv.stems  in  place  for  this  species,  and 
therefore  illegal  trade  is  likely  to  be 
negligible.  Given  the  management  steps 
being  taken  by  the  principal  har\'esting 
nations,  ongoing  monitoring  programs, 
and  negligible  illegal  trade,  the  United 
States  is  not  prepared  to  submit  an 
Appendix-II  listing  proposal  for  this 
species  at  this  time. 

30.  Patagonian  toothfish  [Dissostichus 
eleginoides) — Proposal  for  inclusion  in 
Appendix  II 

The  Patagonian  toothfish.  a  species  of 
the  Family  Nototheniidae.  is  the  largest 
finfish  inhabiting  the  Southern  Ocean 
with  any  economic  importance.  The 
Humane  Society  International  and 
TRAFFIC  North  America  recommended 
that  the  United  States  propose 
Patagonian  toothfish  for  listing  in 
Appendix  II  of  CITES,  and  TRAFFIC 
International  provided  a  recent  report 
on  the  toothfish's  conservation  status  for 
our  review.  This  species  has  been  fished 
commercially  for  about  20  years,  and 
management  of  the  species  is  under  the 
competence  of  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR). 

The  total  reported  catch  of  toothfish 
within  the  CCAMLR  Convention  Area 
for  the  2000/01  split-year  was  12.645 
tonnes.  The  reported  catch  of  toothfish 
from  outside  the  CCAMLR  Convention 
Area  was  30,152  tonnes  for  the  2000/01 
split-vear.  However,  surveys  in  the  area 
have  never  found  fishing  concentrations 
and  commercial-scale  aggregations  of 
Patagonian  toothfish  at  levels  that 
would  support  these  catch  reports.  In 
addition,  oceanographic  conditions 
(sub- Antarctic  and  tropical  hydrological 
fronts)  present  a  barrier  to  a  northern 


distribution  of  toothfish  into  the  area. 
Some  of  the  catch  taken  outside  the 
CCAMLR  Convention  Area  is  legal  catch 
from  regulated  fisheries  in  the  Exclusive 
Economic  Zones  (EEZs)  off  South 
America.  The  remainder  of  this  catch,  in 
all  likelihood,  is  fish  poached  from  the 
CCAMLR  Convention  Area  by  vessels 
not  licensed  to  fish  there,  and 
misattributed  to  unregulated  high  seas 
fisheries  outside  the  Convention  Area. 
The  estimated  unreported  and  illegally 
fished  catch  of  Patagonian  toothfish 
during  the  2000/01  split-year  was  7.599 
tonnes.  Therefore,  it  is  estimated  that 
50.396  tonnes  of  toothfish  were 
harvested  (both  legally  and  illegally, 
accurately  reported  and  misreported) 
during  the  2000/01  solit-year. 

There  are  several  cnaracteri.stics  of  the 
life  history  of  D.  eleginoides  that  make 
the  species  vulnerable  to  over- 
exploitation.  The  production  of  large 
volky  eggs  implies  that  fecundity  of 
Patagonian  toothfish  is  comparatively 
low.  In  addition.  D.  eleginoides  matures 
at  a  relatively  late  age.  with  age  at  first 
spawning  from  8-10  years  of  age.  The 
species  is  relatively  slow  growing  and 
long-lived,  likely  surviving  to  a 
minimum  of  40-50  vears  old. 

CCAMLR  adopted  a  conservation 
measure  to  track  and  monitor  trade  in 
Dissostichus  spp.  (Patagonian  and 
Antarctic  toothfish).  known  as  the  Catch 
Documentation  Scheme  (CDS),  which 
became  effective  in  May  2000. 
Following  its  adoption.  CCAMLR 
formed  an  Informal  CDS  Working 
Group.  The  Group  met  prior  to  the  2000 
and  2001  meetings  of  CCAMLR.  and 
CCAMLR,  at  its  2001  meeting,  directed 
that  it  continue  meeting  for  2  to  3  years. 
Based  upon  the  experience  of  CCAMLR 
Members  in  implementing  the  CDS.  the 
Working  Group  recommended  (and 
CCAMLR  has  adopted)  amendments  to 
strengthen  the  CDS  and  modifications  to 
the  Dissostichus  Catch  Document  (DCD) 
used  in  tracking  toothfish  trade  and  the 
Guide  to  completing  the  DCD. 

The  United  States  announced  plans  to 
hold  a  workshop  in  2002  to  consider 
elements  of  an  electronic  paperless 
Web-based  CDS.  The  United  States,  a 
major  importer  of  toothfish.  plans  to 
propose  a  pre-approval  process  for 
domestic  implementation  of  the  CDS  in 
2002.  Electronic  processing  and  pre- 
approval  should  make  it  increasingly 
difficult  to  market  illegallv  caught 
toothfish.  CCAMLR  created  a  CDS  Fund 
in  2001,  which  will  be  used  to  fund 
special  needs  and  special  projects  of  the 
CCAMLR  Secretariat  aimed  at  assisting 
the  de\'elopment  and  improving  the 
effectiveness  of  the  CDS. 

CCAMLR  also  adopted  a  resolution 
urging  States  participating  in  the  CDS  to 


consider  reviewing  thtnr  domestic  laws 
and  regulations,  with  a  view  to 
prohibiting  landings  and  trans- 
shipments of  toothfish  declared  in  a 
DCD  as  having  been  caught  in  FAO 
Statistical  Area  51.  if  a  Flag  State  fails 
to  demonstrate  that  it  verified  the  DCD 
using  automated  satellite-linked  Vessel 
Monitoring  System  data.  Area  51  is 
outside  the  CCAMLR  Convention  Area 
and  appears  to  be  a  cover  on  DCDs  for 
toothfish  illegally  harvested  within  the 
Convention  Area. 

Given  the  recent  adoption  of  the  CDS. 
its  initial  success  in  limiting  trade  in 
illegally  caught  toothfish,  and 
continuing  improvements  to  the  CDS, 
the  United  States  does  not  believe  that 
an  Appendix-II  listing  for  toothfish  is 
warranted  at  this  time.  However,  we  are 
interested  in  re-examining  the  toothfish 
trade  after  we  have  had  more  time  to 
evaluate  the  effectiveness  of  the  CDS. 
and  the  ability  of  CCAMLR  to  track  and 
monitor  the  trade  in  countries  which 
have  chosen  not  to  issue  DCDs  The 
United  States  will  continue  to  assess  the 
level  of  Illegal  Unreported  or 
Unregulated  (lUU)  fishing  and  the 
progress  in  voluntarv  implementation  of 
the  CDS  by  non-CCAMLR  parties  in 
making  decisions  prior  to  COPl  3.  The 
United  States  is  also  considering  how- 
fisheries  trade  tracking  and  monitoring 
schemes  like  the  CDS  might  work  in 
conjunction  with  a  CITES  listing  to 
obligate  trading  partners  who  are  not 
otherwise  covered  by,  or  choose  not  to 
become  a  part  of.  such  schemes. 

31   Beluga  sturgeon  (  Huso  huso) — 
Proposal  for  Transfer  From  Appendix  II 
to  Appendix  1 

All  Acipenseriformes  (sturgeon  and 
paddlefish).  including  the  beluga 
sturgeon,  were  listed  in  Appendix  II  at 
COPlQin  1997.  Historically  found  in 
the  waters  of  the  Caspian.  Black,  Azov, 
and  Adriatic  Seas,  the  beluga  sturgeon 
is  currently  limited  to  the  Caspian  and 
Black  Seas.  The  species  has  declined  as 
a  result  of  over-harvesting  for  the  caviar 
trade,  illegal  harvest  and  trade 
(estimated  to  be  ten  times  greater  than 
legal  trade),  habitat  loss  and 
degradation,  and  pollution  (largely 
associated  with  the  petro-chemical 
industrv')-  Over-harvest  has  sharply 
increased  since  dissolution  of  the  Soviet 
Union  in  1991.  The  species'  life  history 
makes  it  particularly  vulnerable  to 
exploitation  and  depletion.  The  beluga 
sturgeon  is  a  long-lived  and  slow  growth 
species,  reaching  reproductive  age 
between  11-17  years  of  age. 
Furthermore,  individuals  do  not 
reproduce  on  an  annual  basis.  Males 
spawn  everv"  4  to  7  years,  while  females 
may  only  reproduce  everv'  4  to  8  years. 
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The  problem  i.s  further  compounded  by 
the  proliferation  of  dams  and  other  river 
barriers,  which  prevent  passage  of 
individuals  to  suitable  spawning  areas 
as  well  as  important  habitats  required 
for  feeding  and  protection  of  juveniles 
and  sub-adults. 

At  the  present  time,  the  Caspian  Sea 
population  is  believed  to  be  so  depleted 
that  it  may  no  longer  support 
reproduction  in  the  wild.  At  its 
sixteenth  meeting  in  December  2000. 
the  Animals  Committee  reviewed  the 
status  of  all  Acipenseriformes  as  part  of 
Phase  IV  of  the  Significant  Trade 
Review  process,  pursuant  to  Decision 
11.95  [Regarding  trade  in  sturgeons  and 
paddlefish]  and  Resolution  Conf.  8,9 
(Rev.)  (Trade  in  specimens  of  Appendix- 
II  species  taken  from  the  ivild).  Based  on 
the  information  available  at  the  time, 
the  species  was  placed  in  Category  1 
(according  to  Decision  11.106  g)),  i.e..  a 
"species  for  which  the  available 
information  indicates  that  the 
provisions  of  Article  IV  of  the 
Convention  are  not  being 
implemented."  Subsequently,  at  its 
forty-fifth  meeting  in  lune  2001,  the 
Standing  Committee  adopted  the 
Secretariat's  recommendation  of  limited 
export  quotas,  prohibition  of  the  2001 
Fall  season  harvest,  development  of 
regional  management  plans  for  sturgeon 
species  from  the  Black  and  Caspian  Sea. 
and  implementation  of  a  research 
project  to  assess  the  status  and 
abundance  of  all  Caspian  and  Black 
Seas  sturgeon  populations,  including 
the  beluga  sturgeon.  The  commitment  of 
range  countries  to  the  conservation  of 
the  species  is  exemplified  by  their 
adherence  to  all  of  the  Standing 
Committee's  recommendations.  Given 
these  conservation  efforts,  we  believe 
that  transfer  of  beluga  sturgeon  from 
Appendix  II  to  I  could  be 
counterproductive  and  discourage  range 
countries  from  further  implementing  the 
Standing  Committee's 
recommendations.  Therefore,  the  United 
States  does  not  intend  to  submit  an 
uplisting  proposal  at  C0P12. 

Reptiles  and  Amphibians 

32.  Ozark  hellbender  [Cryptobranchus 
alleganiensis  bishopi) — Proposal  for 
Inclusion  in  Appendix  II 

The  Ozark  hellbender  is  an  aquatic 
salamander,  native  to  streams  of  the 
Ozark  Plateau  in  Arkansas  and 
Missouri.  It  has  not  previously  been 
proposed  for  CITES  listing.  Kelly  Irwin. 
a  State  herpetologist  with  the  Arkansas 
Game  and  Fish  Commission,  has 
suggested  listing  the  species  in 
Appendix  II.  The  species  is  threatened 
throughout  its  range  by  habitat 


fragmentation  due  to  siltation  and 
erosion  from  mining,  impoundment 
construction,  and  timber  harvest. 
Habitat  has  also  been  lost  due  to 
pesticide  and  mining  residue 
contamination.  Take  is  not  a  major 
threat  to  this  subspecies  due  to  the 
difficulty  of  locating  and  capturing  the 
animal  in  the  wild  and  maintaining  it  in 
captivity  as  well  as  laws  in  range  States 
prohibiting  its  take.  It  is  considered  a 
Priority  6  c:andidate  species  for  review 
bv  our  Division  of  Endangered  and 
Threatened  Species  (66  FR  54807- 
54832.  October  30.  2001).  Because  trade 
does  not  constitute  a  threat  to  the 
species,  the  United  States  does  not 
intend  to  submit  a  proposal  to  list  it  in 
Appendix  II. 

33.  Alligator-snapping  turtle 
(Macroclemys  temminckii) — Proposal 
for  Inclusion  in  Appendix  II 

The  alligator  snapping  turtle  is  the 
largest  freshwater  turtle  to  inhabit  the 
United  States.  At  COPlO,  the  United 
States  submitted  a  proposal  to  include 
the  alligator  snapping  turtle  in 
Appendix  II.  The  proposal  was 
withdrawn  after  some  countries 
expressed  the  view  that  international 
trade  is  minimal  and  conservation 
problems  for  the  species  should  be 
addressed  through  domestic  measures. 
There  was  also  opposition  from  the 
State  of  Louisiana  to  the  proposal.  Many 
countries  at  COPlO  indicated  that,  for 
an  endemic  species  such  as  the  alligator 
snapper  (which  is  confined  to  the 
United  States  in  river  systems  that  drain 
into  the  Gulf  of  Mexico),  inclusion  in 
Appendix  III  would  be  preferable.  The 
species  is  threatened  by  habitat  loss  and 
modification,  and  har\'est  for  use  as  pets 
and  for  human  consumption.  Records 
show  a  generally  steady  increase  in 
exports  of  alligator  snapping  turtles  over 
the  past  12  years  from  just  290  exported 
in  1989  to  around  23,500  exported  in 
2000.  From  our  records,  we  are  unable 
to  determine  if  the  origin  of  these  turtles 
is  wild  or  captive,  so  the  impact  of  the 
trade  on  wild  populations  is  difficult  to 
assess.  In  addition,  few  populations  of 
alligator  snapping  turtle  have  been  well 
studied,  and  the  effects  of  harvest  on 
populations  is  poorly  documented. 

The  U.S.  Geological  Survey  is 
currently  assessing  the  status  of  North 
American  turtle  species,  including  the 
alligator  snapping  turtle.  Information 
gathered  since  COPlO  more  strongly 
supports  the  qualification  of  the  species 
for  listing  in  Appendix  II.  However, 
instead  of  submitting  an  Appendix-II 
proposal,  we  believe  that  listing  the 
species  in  Appendix  III  would  improve 
the  regulation,  protection,  and  control  of 
the  species  in  domestic  and 


international  trade.  Therefore,  whereas 
the  United  States  does  not  intend  to 
propose  this  species  for  listing  in 
Appendix  II.  we  have  proposed 
including  the  species  in  Appendix  III 
through  our  domestic  process  (see  65  FR 
4217). 

34.  Map  turtles  [Graptemys  spp.) — 
Proposal  for  Inclusion  in  Appendix  II 

Map  turtles  are  freshwater  species 
that  inhabit  river  systems  in  the  east 
central  portion  of  the  United  States, 
with  one  species  ranging  north  into 
southern  Canada.  At  COPlO,  the  United 
States  submitted  a  proposal  to  include 
nine  of  the  1 2  species  of  map  turtles  in 
Appendix  II  (and  to  leave  the  three  more 
common  species  unlisted).  The  proposal 
received  a  majority  of  votes,  but  did  not 
receive  the  two-thirds  majority  required 
for  adoption  (37  votes  for  and  19  votes 
against).  Map  turtles  are  threatened  by 
habitat  loss  and  modification,  poor 
water  quality  conditions,  and  harvest  for 
use  as  pets  and  for  human  consumption. 
Records  show  that  the  export  of  map 
turtles  has  generally  steadily  increased 
over  the  past  12  years.  A  minimum  of 
670  turtles  were  exported  in  1989,  and 
a  maximum  of  202,000  were  exported  in 
2000.  From  our  records,  we  are  unable 
to  determine  if  the  origin  of  these  turtles 
is  wild  or  captive,  so  the  impact  of  the 
trade  on  wild  populations  is  difficult  to 
assess.  In  addition,  few  populations  of 
map  turtles  have  been  well  studied,  and 
the  effects  of  harvest  on  populations  is 
poorly  documented.  The  U.S.  Geological 
Survey  is  currently  assessing  the  status 
of  North  American  turtle  species, 
including  the  map  turtles.  Instead  of 
submitting  another  Appendix-II 
proposal  for  map  turtles,  we  believe  that 
including  map  turtles  in  Appendix  III 
would  improve  the  regulation, 
protection,  and  control  of  these  species 
in  domestic  and  international  trade. 
Therefore,  whereas  the  United  States 
does  not  intend  to  propose  map  turtles 
for  listing  in  Appendix  II,  we  have 
proposed  including  the  genus  in 
Appendix  III  through  our  domestic 
process  (see  65  FR  4217). 

35.  Common  snapping  turtle  (Chelydra 
serpentina) — Proposal  for  Inclusion  in 
Appendix  II 

The  common  snapping  turtle  occurs 
throughout  the  United  States  east  of  the 
Rockies,  north  into  southern  Canada, 
and  south  into  Central  America, 
Colombia,  and  Ecuador.  The  species  has 
not  been  proposed  previously  for  CITES 
listing.  Common  snapping  tiulles  are 
harvested  in  large  numbers  both  for  food 
and  for  the  pet  trade.  Although  certain 
local  or  regional  populations  may  have 
been  depleted  by  over-harvest,  this 
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species  continues  to  be  generally 
common  and  widely  distributed.  Much 
of  the  market  is  domestic,  although 
international  trade  involving  the  United 
States  may  be  increasing.  Over  the  past 
11  years  the  minimum  number  of  live 
common  snapping  turtles  exported  per 
year  averaged  13,300  specimens.  From 
our  records,  we  are  unable  to  determine 
if  the  origin  of  these  turtles  is  wild  or 
captive,  so  the  impact  of  the  trade  on 
wild  populations  is  difficult  to  assess.  In 
addition,  few  populations  of  common 
snapping  turtles  have  been  well  studied, 
and  the  effects  of  harvest  on  populations 
are  poorly  documented.  The  l\S. 
Geological  Survey  is  currently  assessing 
the  status  of  North  American  turtle 
species,  including  the  common 
snapping  turtle.  The  species  does  not 
appear  to  qualifx'  for  listing  in  Appendix 
II  at  this  time,  given  the  general 
abundance  of  the  species  throughout 
most  of  its  range.  Therefore,  the  United 
States  does  not  intend  to  submit  a 
listing  proposal  for  the  common 
snapping  turtle  at  COP12. 

36.  Spotted  turtle  [Clemmys  guttata)— 
Proposal  for  Inclusion  in  Appendix  II 

The  spotted  turtle  occurs  in  southern 
Ontario.  Canada,  and  in  northeastern, 
upper  Midwestern.  mid-Atlantic,  and 
southeastern  States  in  the  United  States. 
At  COPl  1 .  the  United  States  submitted 
a  proposal  for  the  listing  of  the  spotted 
turtle  in  Appendix  II.  However,  the 
majority  of  CITES  Parties  did  not  feel 
that  the  threat  posed  by  international 
trade  was  significant  in  relation  to 
threats  from  habitat  loss  and  collection 
for  domestic  use.  and  did  not  support 
the  proposal.  This  species  was  again 
included  among  the  initial  set  of  species 
considered  for  COPl  2.  A  large  number 
of  commenters  recommended  that  a 
listing  proposal  be  submitted  at  COPl 2. 
However,  no  new  data  were  submitted 
to  indicate  that  a  new  CITES  listing 
proposal  might  be  successful.  Therefore, 
the  United  States  is  unlikely  to  submit 
a  listing  proposal  for  spotted  turtle  at 
COPl 2.  The  U.S.  Geological  Survey  is 
currently  conducting  an  in-depth  review 
of  native  U.S.  turtle  species  being 
harvested  for  domestic  and  international 
trade.  The  final  report  on  this  project  is 
due  in  April  2002.  If  that  report 
concludes  that  the  spotted  turtle 
deserves  CITES  protections,  the  United 
States  may  prepare  and  submit  a 
proposal  to  list  the  species  in  Appendix 
II. 

37.  California  mountain  kingsnake 
[Lampropeltis  zonata]    -Proposal  for 
Inclusion  in  Appendix  II 

The  California  mountain  kingsnake 
has  a  restricted  distribution  on  the  west 


side  of  the  Sierra  Nevada  mountain 
range  in  California  and  in  the  coast 
ranges  from  southwestern  Oregon  to 
northern  Baja  California.  Mexico.  Major 
threats  to  this  species  are  habitat  loss, 
particularly  in  southern  California,  and 
collection  for  commercial  trade.  This 
species  is  not  currently  listed  under 
CITES.  It  was  considered  for  a  possible 
listing  proposal  for  COPll.  However, 
available  information  on  the  status  of 
populations  and  the  impact  of  collection 
on  populations  was,  at  that  time, 
extremely  limited,  and  appeared 
inadequate  to  fulfill  CITES  listing 
criteria.  Therefore,  the  United  States  did 
not  submit  a  listing  proposal  for  the 
California  mountain  kingsnake  at 
COPll.  In  an  effort  to  gather  whatever 
new  information  might  be  available  on 
the  status  of  this  species,  it  was 
included  in  the  initial  set  of  species 
being  considering  for  COPl 2.  In 
response  to  our  request  for  comments  on 
possible  species  proposals  for  COPl  2. 
the  Humane  Society  of  the  United  States 
and  the  Humane  Society  International 
recommended  the  California  mountain 
kingsnake  be  listed  in  Appendix  II. 
while  the  Western  Association  of  Fish 
and  Wildlife  Agencies  recommended 
against  listing.  However,  no  new  data 
were  submitted  by  any  of  the 
commenters  to  indicate  that  CITES 
listing  criteria  might  be  satisfied. 
Therefore,  the  United  States  is  unlikely 
to  submit  a  listing  proposal  for  the 
California  mountain  kingsnake  at 
COPl 2.  However,  the  U.S.  Geological 
Survey  is  currently  conducting  an  in- 
depth  review  of  native  U.S.  snake 
species  being  harvested  for  domestic 
and  international  trade.  The  final  report 
on  this  project  is  due  in  April  2002.  If 
that  report  concludes  that  the  California 
mountain  kingsnake  deserves  CITES 
protection,  the  United  States  may 
prepare  and  submit  a  proposal  to  list  the 
species  in  Appendix  II. 

38.  Timber  rattlesnake  (Crotalus 
horridus) — Proposal  for  Inclusion  in 
Appendix  II 

The  timber  rattlesnake  occurs  from 
New  England  southward  through  Mid- 
Atlantic,  southeastern,  and  southern 
States  to  Arkansas  and  Texas.  At  least 
two  subspecies  are  recognized.  Major 
threats  to  this  species  are  habitat  loss, 
particularly  den  sites  in  the  northern 
portion  of  its  range  and  native  forest 
habitat  in  the  southeastern  and  southern 
portions  of  its  range,  and  collection  for 
commercial  trade.  At  COPll.  the  United 
States  submitted  an  Appendix-II  listing 
proposal  for  the  timber  rattlesnake. 
However,  the  majority  of  CITES  Parties 
did  not  feel  that  the  threat  posed  by 
international  trade  was  significant  in 


relation  to  threats  from  habitat  loss  and 
collection  for  domestic  use.  and  did  not 
support  the  proposal,  It  was  withdrawn 
from  consideration  prior  to  a  vote.  This 
species  was  included  among  the  initial 
set  of  species  considered  for  COPl  2.  In 
response  to  our  initial  request  for 
comments,  the  Minnesota  Department  of 
Natural  Resources.  Humane  Society  of 
the  United  States,  and  the  Humane 
Society  International  recommended  the 
timber  rattlesnake  be  listed  in  Appendix 
II,  but  the  Florida  Fish  and  Wildlife 
Commission  and  Georgia  Department  of 
Natural  Resources  opposed  an 
Appendix-II  listing.  One  commcnter 
recommended  Appendix  1  for  the  timber 
rattlesnake,  and  two  organizations 
recommended  Appendix  III  Our  review 
of  trade  data  since  COPll  indicates  that 
documented  trade  has  increased 
somewhat.  Nevertheless,  in  the  absence 
of  new  data  on  the  threats  posed  by 
international  trade,  the  United  States  is 
unlikely  to  submit  a  listing  proposal  for 
the  timber  rattlesnake  at  COPl  2. 
However,  if  the  U.S.  Geological  Survey 
report  on  native  US.  snake  species 
being  har\'ested  for  domestic  and 
international  trade,  due  in  April  2002, 
concludes  that  the  timber  rattlesnake 
deserves  CITES  protection,  the  United 
States  may  prepare  and  submit  a 
proposal  to  list  the  species  in  Appendix 
II. 

39.  Eastern  diamondback  rattlesnake 
{Crotalus  adamanteus] — Proposal  for 
Inclusion  in  Appendix  II 

The  eastern  diamondback  rattlesnake 
ranges  along  the  coastal  plain  from 
southeastern  North  Carolina  to  the 
Florida  Keys  to  southern  Mississippi 
and  e.xtreme  southeastern  Louisiana. 
The  major  threats  to  this  species  include 
habitat  loss  and  degradation  (due 
primarily  to  conversion  of  suitable 
habitat  to  loblolly  pine  plantations, 
agricultural  fields,  and  commercial  and 
residential  areas),  collection  for  trade 
and  rattlesnake  roundups,  and 
intentional  killing.  The  species  is  not 
currently  listed  under  CITES.  It  was 
considered  for  a  possible  listing 
proposal  for  COPl  1   However,  available 
information  on  the  status  of  populations 
and  the  impact  of  collection  on 
populations  was,  at  that  time,  extremely 
limited,  and  appeared  inadequate  to 
fulfill  CITES  listing  criteria.  Therefore, 
the  United  States  did  not  submit  a 
listing  proposal  for  the  ea.stcrn 
diamondback  rattlesnake  at  COPll.  In 
response  to  our  initial  request  for 
comments  on  possible  species  proposals 
for  COPl  2,  the  Humane  Society  of  the 
United  States  and  the  Humane  Society 
International  recommended  the  eastern 
diamondback  rattlesnake  be  listed  in 
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Appendix  II,  but  the  Western 
Association  of  Fish  and  Wildlife 
Agencies,  Florida  Fish  and  Wildlife 
Conunission,  and  Georgia  Department  of 
Natural  Resources  opposed  an 
Appendix-II  listing.  However,  no  new 
information  was  presented  on  the  status 
of  populations  or  magnitude  of  harvest. 

Our  review  of  trade  data  since  1996 
indicates  cause  for  concern  for  this 
species.  Over  5,400  skins  have  been 
exported  since  1999,  some  3,600  "skin 
pieces"  were  exported  in  2000,  and  over 
100  kilograms  of  meat  were  exported  in 
1998.  Still,  the  extent  of  the  threat  posed 
by  international  trade  is  poorly 
understood,  and,  consequently,  the 
United  States  does  not  intend  to  submit 
an  Appendtx-Il  listing  proposal  for  the 
eastern  diamondback  rattlesnake  at 
C0P12.  We  will  continue  to  closely 
monitor  the  status  of  this  species.  As 
with  the  timber  rattlesnake,  if  the  U.S. 
Geological  Survey  report  on  native  U.S. 
snake  species  being  harvested  for 
domestic  and  international  trade,  due  in 
April  2002,  concludes  that  the  eastern 
diamondback  deserves  CITES 
protection,  the  United  States  may 
prepare  and  submit  a  proposal  to  list  the 
species  in  Appendix  II. 

40.  Prehensile-tailed  skink  (  Conicia 
zebrata) — Proposal  for  Transfer  From 
Appendix  II  to  Appendix  I 

The  prehensile-tailed  or  Solomon 
Islands  skink  is  found  in  the  lowland 
primary  forests  of  the  Solomon  Islands 
(not  a  Party  to  CITES)  and  the  islands 
of  Bougainville  and  Buka,  Papua  New 
Guinea.  It  was  listed  in  Appendix  II  on 
June  6,  1992.  No  other  proposals  have 
been  submitted  ever  since.  The  primary 
threats  to  C.  zebrata  are  habitat 
destruction  and  collection  for  the  pet 
trade.  According  to  WCMC,  about 
22,900  live  specimens  of  C.  zebrata 
were  traded  between  1992  and  2000. 
mostly  wild-caught  specimens 
originating  from  the  Solomon  Islands. 
Wild  populations  of  the  prehensile- 
tailed  skink  are  very  susceptible  to 
removal  of  individuals  because  of  the 
species'  delayed  reproduction  and  low 
fertility.  Juveniles  reach  sexual  maturity 
at  4-6  years  of  age.  Fertility  among  C. 
zebrata  females  is  low,  with  most 
females  breeding  biennially.  After  about 
seven  months  of  pregnancy,  most  wild 
females  give  birth  to  a  single  live 
offspring.  Neonatal  mortality  may  reach 
up  to  40  percent,  primarily  due  to  a  high 
incidence  of  congenital  defects. 

At  its  fifteenth  meeting  in  July  1999, 
the  Animals  Committee  reviewed  the 
statiis  of  the  C.  zebrata  as  part  of  Phase 
TV  of  the  Significant  Trade  Review 
process,  pursuant  to  Resolution  Conf. 
8.9  (Rev.)  [Trade  in  specimens  of 
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Appendix-H  species  taken  from  the 
wild).  Based  on  the  information 
available  at  the  time,  the  species  was 
categorized  as  a  "species  with 
insufficient  information"  (category  d)ii) 
of  Decision  10.79  d):  now  category  2  of 
Decision  11.106  g)).  As  a  result  of  such 
categorization,  the  Animals  Committee 
issued  primary  recommendations, 
through  the  CITES  Secretariat,  to  the 
Solomon  Islands  requesting  detailed 
information  on  the  distribution  and 
abundance  of  the  species  in  that 
country,  and  the  scientific  basis  for 
permitting  export  of  the  species. 
Because  of  the  Solomon  Islands'  failure 
to  respond  to  the  Animals  Committee 
within  the  90-dav  deadline  established 
by  Resolution  Conf.  8.9  (Rev.),  at  its 
forty-fifth  meeting  in  June  2001,  the 
Standing  Committee  adopted  the  CfTES 
Secretariat's  recommendation  that  all 
Parties  suspend  imports  of  specimens  of 
C.  zebrata  from  the  Solomon  Islands, 
until  the  Animals  Committee 
recommendations  are  implemented 
(Notification  No.  2001/043.  dated  July  9, 
2001).  Given  that  this  trade  suspension 
remains  in  effect,  the  United  States  does 
not  intend  to  submit  at  COP12  a 
proposal  to  transfer  C.  zebrata  from 
Appendix  II  to  I. 

41.  Madagascar  Reptile  Species — 
Proposals  for  Transfer  of  Several 
Species  From  Appendix  II  to  Appendix 
I 

At  the  seventeenth  meeting  of  the 
Animals  Committee  (July-August  2001) 
and  the  eleventh  meeting  of  the  Plants 
Committee  (September  2001),  it  was 
agreed  that  both  committees,  with 
assistance  from  the  Secretariat,  will 
conduct  a  country-wide  significant  trade 
review  pursuant  to  Resolution  Conf.  8.9 
(Rev.)  (Trade  in  specimens  of  Appendix- 
II  species  taken  from  the  wild)  on 
Madagascar.  The  objective  of  this 
country-wide  review,  the  first  of  its 
kind,  is  to  review  trends  in  trade  in 
Appendix-II  species,  current  concerns 
about  compliance  with  Article  FV, 
institutional  and  administrative 
measures  related  to  implementation  of 
Article  IV,  and  the  effectiveness  of 
relevant  national  legislation  and  its 
implementation.  Based  on  the  findings 
made  during  the  country-wide  review, 
the  Animals  and  Plants  Committees  will 
draft  an  implementation  plan  with 
recommendations  and  deadlines  for 
improving  management  of  exports  of 
Appendix-II  species  from  Madagascar. 
Given  the  country-wide  review  being 
undertaken  by  the  Animals  and  Plants 
Committees,  the  United  States  does  not 
intend  to  submit  at  COP12  the  following 
proposals  involving  Madagascar  species. 


The  Madagascar  big-headed  turtle 
[Erymnochelys  madagascariensis),  also 
called  the  Madagascar  sideneck  turtle 
and  big-headed  Madagascar  side-necked 
turtle,  was  listed  in  CITES  Appendix  II 
on  July  1,  1975.  It  was  proposed  for 
uplisting  to  Appendix  I  by  James 
Barzyk,  Pro  Wildlife,  The  Humane 
Society  of  the  United  States,  L.  Elliot, 
and  the  Humane  Society  International. 
It  is  found  in  lakes,  rivers,  and 
permanent  wetlands  in  the  lowlands  of 
western  Madagascar.  Most  of  the 
remaining  populations  occur  outside  of 
protected  areas.  Although  the  biggest 
threat  to  this  species  is  consumption  by 
locals,  international  trade  has  also 
contributed  to  the  population  decline 
(the  population  is  expected  to  decrease 
by  80  percent  over  the  next  75  years). 
However,  the  population  data  is 
questionable  since  much  of  the  western 
part  of  the  species'  range  has  not  been 
surveyed  and  historical  data  is  lacking. 
The  Reptile  and  Amphibian  Working 
Group  of  the  lUCN  Captive  Breeding 
Specialist  Group  is  recommending  an 
lUCN  listing  of  Critically  Endangered. 
Because  Madagascar's  export  quota  in 
2001  was  exceeded  by  248.0  percent  in 
U.S.  imports  alone,  trade  may  represent 
a  greater  threat  to  the  species  than  it  was 
throughout  the  1990s. 

The  flat-backed  tortoise  (  Pyxis 
planicauda)  and  the  spider  tortoise 
(Pyxis  arachnoides)  were  listed  in 
CITES  Appendix  II  on  July  1, 1975.  The 
flat-backed  spider  tortoise,  also  called 
the  flat-shelled  spider  tortoise, 
Madagascar  flat-shelled  tortoise,  and 
Madagascar  flat-tailed  tortoise,  is  found 
in  sandy  soil  and  under  leaf  litter  in  the 
Menabe  region  of  Madagascar.  The 
habitat  must  have  fungi  and  flowers 
available  seasonally.  Its  distribution  is 
local  and  very  fragmented,  although 
new  subpopulations  have  recently  been 
discovered.  The  spider  tortoise  is  found 
in  sandy  areas  of  Didieraceae  and 
Euphorbia  forests  throughout  southern 
and  southwestern  coastal  Madagascar. 
Pyxis  species  mature  slowly,  have  a 
limited  reproductive  potential  (1-3  eggs 
per  year),  and  occur  in  low  densities. 
The  populations  have  likely  declined  by 
80  to  90  percent  from  peak  levels  due 
to  habitat  loss  as  well  as  legal  and  illegal 
trade.  The  species  are  considered 
extremely  difficult  to  breed  in  captivity, 
and  many  wild  subpopulations  are 
extinct,  Because  Madagascar's  export 
quota  in  2001  for  the  flat-backed  tortoise 
was  exceeded  by  113.8  percent  and  for 
the  spider  tortoise  by  176.4  percent,  in 
U.S.  imports  alone,  at  least  nine  percent 
of  the  flat-backed  and  17.6  percent  of 
the  spider  tortoise  wild  populations 
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may  ha\'e  been  exported  to  the  United 
States  in  a  single  year. 

The  Parson's  chameleon  [Chamaeleo 
[CaJumma]  parsonii  parsonii],  one  of 
the  three  largest  species  of  chameleon  in 
the  world,  is  endemic  to  the  densely 
forested  regions  on  the  eastern  half  of 
Madagascar.  All  chameleons  were  listed 
in  Appendix  II  on  February  4.  1977. 
Long-term  population  studies  have  not 
been  recorded  for  any  of  Madagascar's 
chameleon  species.  A  field  assessment 
was  completed  in  1999  for  the  lUCN 
Species  Survival  Commission  on  nine 
key  Chamaeleo  species  including  C. 
parsonii.  However  no  specimens  of  the 
subspecies  C.  parsonii  parsonii  were 
recorded  in  the  sites  surveyed.  The 
largest  threat  to  the  survival  of  C. 
parsonii  parsonii  in  the  wild  is  habitat 
destruction,  followed  by  commercial 
exploitation  for  the  pet  trade.  The 
Parson's  chameleon  is  not  easily 
maintained  or  bred  in  captivity. 
Therefore,  most  specimens  in  trade  are 
wild-caught.  There  are  currently  no 
recognized  breeding  programs  for  C. 
parsonii  parsonii  in  Madagascar,  and 
past  attempts  by  exporters  at  hatching 
the  eggs  har\'ested  from  wild-caught 
gravid  females  have  been  largely 
unsuccessful.  As  of  August  2001,  there 
were  no  F2  (second  generation) 
specimens  of  C.  parsonii  parsonii  in 
Europe  or  the  United  States.  Captivity- 
related  stress,  disease,  and  inadequate 
captive  husbandry'  account  for 
significant  levels  of  early  mortality  in 
wild-caught  imported  specimens 
regardless  of  life-stage  at  import.  Wild 
populations  of  the  Parson's  chameleon 
are  very  susceptible  to  removal  of 
individuals  because  of  the  species' 
reproductive  biology.  Limited  biological 
information  from  captive  management 
indicates  that  Parson's  chameleons  may 
reach  sexual  maturity  and  adult  size 
between  three  and  five  years  of  age, 
substantially  later  than  any  other 
species  of  Chamaeleo.  Clutch  sizes  in 
captivity  range  between  20-60  eggs,  and 
the  interval  between  clutches  is  one 
year.  In  November  1994,  the  Standing 
Committee  directed  the  CITES 
Secretariat  to  inform  all  Parties  about  its 
recommendation  to  suspend  imports  of 
several  Chamaeleo  species  (including  C. 
parsonii]  from  Madagascar  because 
Madagascar  had  not  satisfactorily 
implemented  recommendations  of  the 
Animals  Committee  made  in  accordance 
with  Resolution  Conf.  8.9  (Rev.)  [Trade 
in  specimens  of  Appendix-II  species 
taken  from  the  wild).  Field  studies  to 
address  some  of  the  recommendations 
of  the  Animals  Committee  began  in 
October  1998.  As  of  August  2001,  no 
data  has  been  published  from  this 


research,  and  the  CITES  suspension  on 
imports  of  Parson's  and  other 
chameleons  from  Madagascar  remains 
in  effect.  According  to  VVCMC. 
approximately  18,600  wild-caught  C 
parsonii  (including  C.  parsonii  cristifer 
and  C.  parsonii  parsonii]  were  legally 
exported  from  Madagascar  from  1986  to 

1999,  in  spite  of  the  fact  that  the  [anuary 
20,  1995,  import  suspension 
(Notification  to  the  Parties  No.  833) 
remains  in  effect  (Notification  to  the 
Parties  No.  1999/20).  Although  the  1995 
import  suspension  has  significantly 
reduced  trade  in  wild-caught  specimens 
of  this  species,  the  suspension  could  be 
lifted  in  the  future.  In  the  event  the 
Standing  Committee  decides  to  lift  the 
suspension  and  trade  resumes,  this 
species  would  be  placed  under  heavy 
pressure  from  collectors  due  to  the 
international  retail  market  ^^alue.  which 
is  as  much  as  25  times  higher  than  the 
four  species  currently  eligible  for 
exportation  from  Madagascar,  and  the 
highest  of  any  chameleon  species. 

Birds 

42.  Yellow-crested  cockatoo  (Cacatua 
sulphurea] — Proposal  for  Transfer  From 
Appendix  II  to  Appendix  I 

The  vellow-crested  cockatoo  was 
listed  in  CITES  Appendix  II  on  June  6. 
1981.  It  is  endemic  to  Indonesia,  but  has 
been  introduced  to  Singapore  and  Hong 
Kong.  Trapping  for  the  commercial  bird 
trade  and  habitat  destruction  (loss  of 
nest  sites)  due  to  agricultural 
encroachment  and  illegal  timber 
har\'esting  have  reduced  the  wild 
population.  Once  common,  the  species 
is  now  extinct  in  parts  of  its  range.  This 
species  was  proposed  by  Germany  for 
transfer  from  Appendix  II  to  1  at  COPIO 
and  COPll,  but  the  proposals  were 
withdrawn  because  the  Indonesian 
Government  and  BirdLife  Indonesia  had 
developed  a  recovery  plan  for  the 
species,  with  a  goal  of  establishing  a 
community-based  sustainable-use 
management  plan  for  the  species. 
Furthermore,  the  Indonesian 
Government  banned  the  export  of  the 
subspecies  C.  sulphurea  citrinocristata 
in  1992  and  all  other  subspecies  in 
1995.  It  is  believed  that  these  export 
bans  have  been  at  least  partially 
successful  in  reducing  the  level  of  trade 
in  this  species.  Dian  Agista,  a  researcher 
working  for  the  Conser\'ation 
Programme  Department,  BirdLife 
Indonesia,  did  field  surveys  in  1999  and 

2000.  Although  she  attributes  the 
original  decline  of  the  species  to  over- 
exploitation  for  the  commercial  pet 
trade  in  the  1980s,  the  continuing 
decline  is  related  to  habitat  loss.  WCMC 
trade  data  indicates  that  most  of  the 


exports  originated  in  Indonesia,  but  99.3 
percent  occurred  before  1994  and  legal 
exports  have  dropped  significantly  smce 
then.  We  have  recently  learned  that 
another  CITES  Party  may  submit  a 
proposal  at  COP12  to  transfer  the 
yellow-crested  cockatoo  from  Appendix 
il  to  I.  Therefore,  the  United  States  does 
not  intend  to  submit  a  similar  proposal. 

43.  Yellow-headed  amazon  {Amazona 
oratrix] — Proposal  for  Transfer  From 
Appendix  II  to  Appendix  I 

The  vellow-headed  amazon  was  listed 
in  CITES  Appendix  II  on  June  6.  1981. 
Defenders  of  Wildlife  and  Species 
Survival  Network  have  proposed  that 
this  species  be  uplisted  to  Appendix  I. 
The  species  is  found  largely  in  Mexico, 
with  smaller  populations  in  Belize, 
Guatemala,  and  Honduras  The  present 
range  is  similar  to  the  historic  range 
although  the  distribution  has  been 
reduced  to  isolated  sub-populations  due 
to  habitat  destruction  (loss  of  nest  sites) 
and  mostly  illegal  trapping  The 
population  has  declined  by  68  percent 
in  the  last  10  years,  with  as  few  as  7.000 
wild  birds  remaining  in  Mexico.  Its 
commercial  harvest  and  export  is 
prohibited  in  Mexico.  Belize,  and 
Honduras.  The  United  States  considered 
a  similar  proposal  to  transfer  this 
species  from  Appendix  II  to  I  for  COPlO. 
but  Mexico,  the  primary'  range  country 
for  the  species,  did  not  support  such  a 
proposal.  Therefore,  the  United  States 
did  not  submit  a  proposal  for  this 
species  at  COPll.  From  various 
discussions  and  meetings  with  CITES 
authorities  in  Mexico,  we  are  aware  of 
efforts  in  that  country  to  better  control 
domestic  trade  in  indigenous  birds. 
Among  other  things.  Mexico  prohibits 
the  export  of  any  native  species  unless 
their  export  is  part  of  an  approved 
community-based,  sustainable-use 
management  plan.  In  part  because  the 
yellow-headed  amazon  is  a  potential 
candidate  species  for  a  sustainable-use 
program,  Mexico  has  not  supported  the 
transfer  of  this  species  to  Appendix  i  In 
addition,  only  two  birds  were  legally 
exported  from  the  range  countries 
between  1990  and  1999.  Most  of  the 
legally  exported  birds  were  captive- 
bred. 

Although  this  species  is  a  popular 
cage  bird  and  has  been  subject  to 
significant  illegal  trade  between  the 
United  States  and  Mexico  in  the  past, 
U.S.  and  Mexican  wildlife  law 
enforcement  officials  already  devote 
significant  effort  to  interdiction  of 
illegal  trade  in  this  and  other  parrot 
species,  and  it  is  doubtful  that  these 
enforcement  efforts  would  be  affected 
by  transfer  of  the  species  to  Appendix 
I.  We  understand  that  Mexican  and 
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international  NGOs  will  meet  in  the 
near  hiture  with  the  Mexican  Parrot 
Steering  Committee,  part  of  the  National 
Committee  for  Wildlife  Protection,  to 
discuss  the  status  of  the  species  and 
whether  a  species  proposal  at  C0P12  is 
warranted.  We  are  encouraged  by 
Mexico's  continuing  efforts  to  assess  the 
conservation  and  management  of  this 
species  and  the  United  States  will  likely 
support  Mexico  if  a  listing  proposal  is 
presented  at  C0P12. 

44.  Peregrine  Falcon  (Faico 
peregrinus) — Proposal  for  Transfer  From 
Appendix  I  to  Appendix  II 

The  peregrine  falcon  was  listed  in 
CITES  Appendix  I  on  luly  1,  1975.  The 
Western  Association  of  Fish  and 
Wildlife  Agencies  has  requested  that  the 
species  be  downlisted  from  Appendix  I 
to  Appendix  II  or  III.  The  peregrine 
falcon  has  19  recognized  subspecies.  It 
breeds  in  habitats  ranging  from  tropics 
to  tundra,  deserts,  marine  habitat,  and 
altitudes  up  to  4000  meters.  While  the 
species  appears  to  be  recovering  in 
manv  parts  of  the  Western  Hemisphere 
and  was  removed  from  the  U.S. 
Endangered  Species  List,  habitat  loss 
and  contamination  due  to  continued  use 
of  organochlorines  in  some  countries 
(including  those  along  migratory  routes) 
continue  to  threaten  the  species.  There 
is  also  a  lack,  of  population  data  for 
many  subspecies. 

At  the  seventeenth  meeting  of  the 
Animals  Committee  ([uly-August  2001), 
the  United  States  presented  its  review  of 
the  biological  status  of  the  peregrine 
falcon  pursuant  to  the  periodic  review 
of  the  Appendices  process  (previously 
Resolution  Conf.  9.1,  now  Conf.  11.1, 
Annex  2).  In  the  review,  the  United 
States  presented  three  options  for 
consideration:  (1)  Maintain  the  species 
in  Appendix  I,  (2)  transfer  the  entire 
species  to  Appendix  II  with  a  zero  quota 
for  wild-caught  birds,  and  (3)  transfer 
certain  geographic  sub-populations  to 
Appendix  II  with  a  zero  quota  on  wild- 
caught  birds.  Three  countries  supported 
the  retention  of  the  species  in  Appendix 
I  and  the  review  was  referred  to  the 
working  group  for  further  discussion. 
After  lengthy  discussions,  the  working 
group  agreed  that,  although  on  a  global 
scale  the  species  did  not  meet  the 
biological  criteria  for  inclusion  in 
Appendix  I,  it  could  not  recommend  to 
the  Animals  Committee  that  the 
depository  country  prepare  and  submit 
a  proposal  to  transfer  the  species  to 
Appendix  II  because  of  concerns  about 
the  status  of  certain  subspecies  and 
small  populations.  Given  the  lack  of 
information  available  on  all  subspecies, 
the  lack  of  monitoring  in  some 
countries,  the  continued  decline  of 


some  subspecies,  and  the  enforcement 
difficulties  in  distinguishing  subspecies 
from  each  other,  the  United  States  does 
not  plan  to  submit  a  proposal  to  transfer 
the  species  from  Appendix  I  to  11. 

Mammals 

45.  Asian  Pangolins  {Manis  spp.) — 
Proposal  for  Transfer  From  Appendix  II 
to  Appendix  I 

There  are  three  species  of  Asian 
pangolin,  Manis  pentadactyla,  M. 
crassicaudata.  and  M.  javanica,  all  of 
which  have  been  listed  in  CITES 
Appendix  II  since  1975.  At  COPll.  the 
United  States  co-sponsored  a  proposal 
with  India.  Nepal,  and  Sri  Lanka  to 
transfer  all  three  Asian  pangolin  species 
from  Appendix  II  to  I,  due  to  over- 
exploitation  for  food,  skins,  and  scales. 
Although  there  was  considerable  range 
country  support  for  this  proposal  in 
Committee  I  at  COPll,  a  compromise 
was  adopted  to  retain  the  species  in 
Appendix  II  with  a  zero  quota  on  all 
commercial  trade.  The  compromise  was 
adopted  primarily  because  it  would 
allow  the  species  to  remain  in  the  CITES 
Significant  Trade  Review  process, 
therebv  stimulating  needed  research  and 
conservation  action.  However,  the 
Significant  Trade  Review  process  for 
Asian  pangolins  ended  with  a  CITES 
Secretariat  recommendation  that  no 
further  action  be  taken  on  these  species 
until  the  zero  quota  is  removed. 
Removal  of  the  zero  quota  will  require 
■  submission  of  a  proposal.  In  order  to 
solicit  whatever  new  information  might 
have  been  generated  since  COPll,  these 
species  were  included  in  our  first 
Federal  Register  notice  soliciting 
information  on  possible  species 
proposals  for  COP12.  No  new 
information  was  received.  Therefore,  the 
United  States  does  not  intend  to  submit 
a  proposal  for  Asian  pangolins  for 
C0P12. 

46.  Musk  Deer  [Moschus  spp.) — 
Proposal  for  Transfer  From  Appendix  II 
to  Appendix  I 

Musk  deer  are  native  to  Asia,  ranging 
from  eastern  Siberia  south  through 
Manchuria  and  central  China  to  the 
Hindu  Kush-Karakoram-Himalayan 
region  of  Afghanistan,  Pakistan,  and 
India.  The  number  of  Moschus  species 
is  not  resolved,  with  authorities 
describing  an\'where  from  four  to  seven 
species.  This,  in  turn,  affects  subspecies 
classification.  The  subspecies  Moschus 
moschiferus  moschiferus  was  first  listed 
in  CITES  Appendix  I  on  July  1,  1975.  In 
1979.  the  listing  was  changed  so  that  M. 
moschiferus  (Himalayan  population) 
was  listed  in  Appendix  I  and  all 
remaining  populations  oi  Moschus  spp. 


were  listed  in  Appendix  II.  In  1983.  the 
listing  was  once  again  changed  such 
that  all  musk  deer  populations  of 
Afghanistan,  Bhutan.  India.  Burma/ 
Myanmar,  Nepal,  and  Pakistan  were 
listed  in  Appendix  I  and  all  other  musk 
deer  populations  were  listed  in 
Appendix  II. 

At  COPll.  the  United  States  co- 
sponsored  a  proposal  with  India  and 
Nepal  to  transfer  all  Appendix-II  musk 
deer  taxa  to  Appendix  I,  due  to  over- 
exploitation  for  musk  glands.  The 
Russian  Federation  and  China  were 
opposed  to  this  proposal,  so  Resolution 
Conf.  11.7  (  Conservation  of  and  trade  in 
musJt  deer)  and  Decisions  11.57,  11.83, 
1 1.92,  11.149  (Regarding  musk  deer) 
were  adopted  as  a  compromise.  These 
two  documents  directed  the  Animals 
Committee,  the  Secretariat,  and  CITES 
Parties  to  take  various  actions  on  behalf 
of  musk  deer  research  and  conservation. 
The  results  of  the  activities  were 
reported  at  the  forty-sixth  meeting  of  the 
Standing  Committee  in  March  2002.  In 
addition,  the  musk  deer  is  in  the  midst 
of  the  CITES  Significant  Trade  Review 
process,  with  recommendations  soon  to 
be  issued.  As  a  consequence  of  these 
activities,  it  is  unlikely  that  the  United 
States  will  submit  another  proposal  to 
uplist  musk  deer  at  C0P12.  However,  if 
adequate  progress  is  not  made,  and 
credible  information  becomes  available 
indicating  that  musk  deer  populations 
continue  to  decline,  the  United  States 
may  prepare  and  submit  a  proposal  for 
C0'P12. 

47.  Saiga  (Saiga  Tafanca)— Proposal  for 
Transfer  From  Appendix  II  to  Appendix 
I 

The  saiga  occurs  on  the  Eurasian 
steppes  of  the  Russian  Federation. 
Kazakhstan.  Uzbekistan,  and  Mongolia. 
■  It  was  included  in  Appendix  II  of  CITES 
on  February  16.  1995.  Saiga  populations 
numbered  over  one  million  as  recently 
as  the  early  1990s,  but  have  been 
reduced  to  only  a  small  fraction  of  that 
number  over  the  last  four  years.  The 
total  population  estimate  for  2000  was 
178.000.  Population  reductions  havB 
come  about  primarily  as  a  result  of 
excessive  hunting,  but  habitat 
degradation  has  also  played  a  role.  The 
United  States  has  played  an  active  role 
in  saiga  conservation  efforts  in  the  past 
year.  We  provided  a  10,000  dollar  grant 
to  A.  Luschekina  for  her  saiga  research 
and  conservation  efforts  in  the  Republic 
of  Kalmykia  (Russian  Federation).  We 
have  also  played  a  leading  role  in 
organizing  a  saiga  conservation 
workshop,  to  be  held  in  Kalmykia  in 
Spring  2002.  This  workshop  will  bring 
together  researchers,  conservationists, 
and  government  officials  to  develop  an 
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emergency  conservation  strategy  for 
saiga.  The  saiga  was  just  reviewed  under 
the  CITES  Significant  Trade  Review 
process.  One  recommendation  from  the 
review  was  that  both  the  Russian 
Federation  and  Kazakhstan  should  halt 
export  of  saiga  products:  both  have 
agreed  to  do  so.  Finally,  saiga  experts 
we  have  consuHed  have  expressed  the 
opinion  that  an  Appendix-I  listing  for 
saiga  could  be  counter-productive  at 
this  stage.  As  a  consequence  of  these 
activities,  the  United  States  is  unlikely 
to  submit  an  Appendix-I  listing 
proposal  for  saiga  at  C0P12. 

Request  for  Information  and  Comments 

We  invite  any  information  and 
comments  concerning  any  of  the 
possible  COP12  species  proposals, 
resolutions,  decisions,  and  agenda  items 
discussed  above.  You  must  submit  your 
information  and  comments  to  us  no 
later  than  May  1 7.  2002.  to  be  ensured 
of  consideration. 

Reminder  of  Public  Meeting 

We  remind  you  that  we  will  hold  a 
public  meeting  to  discuss  with  you 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
that  the  United  States  is  considering 
submitting  for  consideration  at  COP12. 
We  announced  this  public  meeting  in 
our  Federal  Register  notice  of  March  27. 
2002  (67  FR  14728).  The  public  meeting 
will  be  held  on  April  17,  2002.  from 
1:30  p.m.  to  4:30  p.m.  in  Sidney  Yates 
Auditorium  of  the  Department  of  the 
Interior  at  18th  and  C  Streets,  NW., 
Washington,  DC.  You  can  obtain 
directions  to  the  building  by  contacting 
the  Division  of  Management  Authority 
(see  FOR  FURTHER  INFORMATION  CONTACT, 
above).  Sidney  Yates  Auditorium  is 
accessible  to  the  handicapped.  Persons 
planning  to  attend  the  meeting  who 
require  interpretation  for  the  hearing 
impaired  should  notif\'  the  Division  of 
Management  Authority  as  soon  as 
possible. 

Future  Actions 

We  expect  the  CITES  Secretariat  to 
provide  us  with  a  provisional  agenda  for 
C0P12  within  the  next  several  months. 
Once  we  receive  the  provisional  agenda, 
we. will  publish  it  in  a  Federal  Register 
notice.  We  will  also  provide  it  through 
our  Website. 

The  United  States  must  submit  any 
species  proposals,  proposed  resolutions, 
proposed  decisions,  and  agenda  items 
for  consideration  at  COT'12,  to  the 
CITES  Secretariat  150  days  prior  to  the 
start  of  the  meeting  (i.e.,  by  June  6, 
2002).  We  will  consider  all  available 
information  and  comments,  including 
those  presented  at  the  public  meeting 


(see  "DATES"  above]  or  received  in 
writing  during  the  comment  period,  in 
deciding  which  species  proposals, 
proposed  resolutions,  proposed 
decisions,  and  agenda  items  warrant 
submission  by  the  United  States  for 
consideration  of  the  Parties.  Those  we 
decide  to  submit  for  consideration  at 
C0P12  will  be  submitted  to  the  CITES 
Secretariat  by  June  6,  2002. 

Approximately  four  months  prior  to 
C0P12,  we  will  announce  those  species 
proposals,  proposed  resolutiims, 
proposed  decisions,  and  agenda  items 
submitted  by  the  United  States  to  the 
CITES  Secretariat  for  consideration  at 
C0P12  by  posting  a  notice  on  our 
Website  (http://international.hvs.gov/ 
global/cites. html). 

Through  a  Federal  Register  notice 
approximately  two  months  prior  to 
C0P12.  we  will  publish  the  provisional 
agenda  for  C0P12  and  inform  you  about 
proposed  U.S.  negotiating  positions  on 
proposals  to  amend  the  Appendices, 
draft  resolutions,  draft  decisions, 
discussion  papers,  and  other  issues 
before  the  Parties  for  consideration  at 
C0P12.  We  will  also  publish  an 
announcement  of  a  public  meeting  that 
we  expect  to  hold  approximately  30  to 
45  days  prior  to  C0P12,  to  receive 
public  input  on  our  positions  regarding 
C0P12  issues. 

Prior  to  COP12,  we  will  post  on  our 
Website  any  changes  the  United  States 
makes  to  its  proposed  negotiating 
positions  contained  in  the  Federal 
Register  notice  referred  to  in  the  above 
paragraph. 

Author:  The  priman,'  authors  of  this 
notice  are  Mark  Albert,  Division  of 
Management  Authority:  and  Dr.  lavier 
Alvarez,  Division  of  Scientific 
Authority:  under  the  authority  of  the 
U.S.  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  ef  seq.). 

Dated:  April  1.2002. 
Steve  Williams, 

Director. 

|FR  Doc.  02-9512  Filed  4-15-02:  4:56  pmj 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-02-1310DS] 

Notice  To  Extend  Public  Comment 
Period  for  a  Draft  Environmental 
impact  Statement  (DEIS) 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  to  extend  public 

comment  period  for  the  Powder  River 

Basin  Oil  and  Gas  DEIS. 


SUMMARY:  Public  comment  period  is 
being  extended  on  the  Powder  River 
EIS.  The  comment  period  is  being 
extended  due  to  extensive  public 
comment,  a  high  level  of  public  interest, 
and  the  lack  of  internet  access  during  a 
portion  of  the  comment  period. 
DATES:  The  public  comment  period  is 
being  extended  to  May  15,  2002. 
Submissions  should  be  in  writing  or  by 
E-mail  (see  addresses  below). 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  Field  Manager, 
Bureau  of  Land  Management.  Buffalo 
Field  Office.  1425  Fort  Street,  Buffalo, 
Wyoming  82834  or  by  E-mail  to: 
buffalo _ \vmail@blm  gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beels.  Powder  River  Oil  and  Gas  EIS 
Project  Leader.  Bureau  of  Land 
.Management.  Buffalo  Field  Office,  at  the 
above  addresses  or  at  telephone  number 
(307)684-1100. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Availability  of  the  DEIS  was 
originallv  published  in  the  Federal 
Register  on  January'  11,  2002  (67  FR 
1497). 

Dated:  April  12,  2002. 
Alan  L.  Kesterke, 

Associate  State  Director. 

|FR  Doc.  02-9647  Filed  4-16-02:  8:45  ami 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decrees  in  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  Cost 
Recovery  Action 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  two  Partial  Consent  Decrees 
in  United  States  v.  American  Scrap 
Company  et  ai,  Civil  Action  No.  1:99- 
CV'-2047.  were  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Pennsylvania  on  April  10, 
2002. 

One  of  the  two  Partial  Consent 
Decrees  resolves  the  United  States" 
claims  against  The  Ohio  Brass  Company 
under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §  9607(a). 
for  past  response  costs  incurred  at  the 
Jack's  Creek/Sitkin  Smelting  Superfund 
Site  in  Mifflin  County,  Pennsylvania. 
The  Partial  Consent  Decree  requires  The 
Ohio  Brass  Company  to  pay 
$1,000,000.00  to  the  United  States. 

The  second  Partial  Consent  Decree 
resolves  the  United  States'  claims 


19236 


Federal  Register/ Vol.  67.  No.  75 /Thursday.  April  18.  2002 /Notices 


against  the  Joseph  A.  Schiavone 
Corporation  and  The  Schiavone 
Corporation  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liabilitv 
Act  ("CERCLA").  42  U.S.C.  §  9607(a). 
for  past  response  costs  incurred  at  the 
lack's  Creck/Sitkin  Smelting  Superfund 
Site  in  Mifflin  County.  Pennsylvania. 
The  Partial  Consent  Decree  requires 
Joseph  A.  Schiavone  Corporation  and 
The  Schiavone  Corporation, 
collectively,  to  pay  S685. 000.00  to  the 
United  States. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Partial  Consent  Decrees  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environmental  and  Natural  Resources 
Division.  Department  of  Justice.  P  O. 
Box  7611,  Ben  Franklin  Station. 
Washington.  DC  20044-7611  and  refer 
to  United  States  v.  American  Scrap 
Company.  DOJ  Ref.  No.  90-11-2-911/1. 

Copies  of  the  proposed  Partial 
Consent  Decrees  may  be  examined  at 
the  Office  of  the  United  States  Attorney, 
Middle  District  of  Pennsylvania.  228 
Walnut  Street.  Harrisburg,  PA  17108. 
and  at  EPA  Region  III,  1650  Arch  Street. 
Philadelphia.  PA  19103-2029.  Copies  of 
the  proposed  Partial  Consent  Decrees 
may  also  be  obtained  by  mail  from  the 
U.S.  Department  of  Justice,  Consent 
Decree  Library,  P.O.  Box  7611. 
Washington.  DC  20044-7611.  or  by 
faxing  a  request  to  Tonia  Fleetwood, 
facsimile  No.  (202)  514-0097.  phone 
confirmation  No.  (202)  514-1547,  When 
requesting  copies,  please  enclose  a 
check  to  cover  the  twenty-five  cents  per 
page  reproduction  costs  payable  to  the 
"Consent  Decree  Library"  in  the  amount 
of  $5.75  (for  the  Ohio  Brass  Decree)  or 
$5.75  (for  the  Schiavone  Decree),  and 
reference  United  States  v.  American 
Scrap  Company,  DOJ  Ref.  No.  90-11-2- 
911/1. 

Robert  D.  Brook, 

Assistant  Chief.  Environmental  Enforcement 
Section.  Envimnment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
|FR  Doc.  02-9377  Filed  4-17-02:  8:45  am] 
WLUNG  CODE  4410-1&-M 


DEPARTMErn*  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Resource  Conservation  and 
Recovery  Act  and  ttie  Clean  Air  Act 

Pursuant  to  28  CFR  §  50.7,  notice  is 
hereby  given  that,  on  April  3.  2002.  a 
proposed  consent  decree  in  United 
States  v.  Cooley,  Inc.,  Civil  Action  No. 
02-156.  was  lodged  with  the  United 


States  District  Court  for  the  District  of 
Rhode  Island. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief  with 
respect  to  violations  of  the  Resource 
Conservation  and  Recovery  Act 
(••RCRA").42  U.S.C.  6901  ef  spq,  and 
the  Clean  Air  Act  ("CAA").  42  U.S.C. 
7401  et  seq..  at  the  facility  operated  by 
Cooley.  Inc.  ("Cooley  ")  in  Pawtucket. 
Rhode  Island.  The  complaint  alleges 
that  Cooley  violated  a  number  of  RCRA 
requirements  including,  inter  alia,  the 
storage  of  hazardous  waste  without  a 
permit,  the  failure  to  keep  containers  of 
hazardous  waste  on  good  condition,  the 
failure  to  conduct  weekly  inspections, 
the  failure  to  provide  proper  training  of 
employees,  and  the  failure  to  properly 
label  hazardous  waste  containers.  The 
complaint  also  alleges  that  Cooley 
violated  the  CAA  by  making  certain 
modifications  to  its  Pawtucket  facility 
without  obtaining  a  permit  and  by 
failing  to  comply  with  certain 
recordkeeping  requirements  relating  to 
its  usage  of  volatile  organic  compounds. 
Under  the  terms  of  the  consent  decree. 
Cooley  has  agreed  to  comply  with  the 
applicable  provisions  of  RCRA  and  the 
CAA.  to  pay  a  penalty  of  5325,000.  and 
to  implement  a  Supplemental 
Environmental  Project  ("SEP") 
involving  a  project  whereby  waste 
plastics  will  be  used  to  produce  flooring 
material. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to 
Donald  G.  Frankel,  Trial  Attorney. 
Department  of  Justice.  One  Gateway 
Center,  Suite  616.  Newton, 
Massachusetts  02458  and  should  refer  to 
United  States  v.  Cooley.  Inc.,  D.J.  Ref. 
90-7-1-06423. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Westminister  Square 
Building,  10  Dorrance  Street. 
Providence.  Rhode  Island  02903 
(contact  Michael  lannotti  at  401-528- 
5477).  and  at  U.S.  EPA-New  England.  1 
Congress  Street,  Suite  1100.  Boston. 
Massachusetts  02114-2023  (contact 
Hugh  Martinez  at  617-918-1867).  A 
copy  of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611  or  by  faxii}g  a  request  to 
Tonia  Fleetwood,  Fax  no.  (202)  514- 
0097.  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $15.25 


(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury'. 

Ronald  G.  Gluck. 

.■\ssistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and, 
Xatural  Hesources  Division. 
IFR  Dnc:.  02-0.375  FileH  4-17-02:  8;4."i  nml 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act  ("CAA") 

Consistent  with  the  policy  set  forth  in 
the  Department  of  Justice  regulations  at 
28  CFR  50.7.  notice  is  hereby  given  that 
on  April  4,  2002.  a  proposed  Consent 
Decree  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan,  in  United  States  et 
al.  V.  Rouge  Steel  Co.,  Civil  Action  Nos. 
00-75452  and  0075454.  consolidated. 
The  proposed  Consent  Decree  settles 
claims  asserted  by  the  United  States,  on 
behalf  of  the  U.S.  Environmental 
Protection  Agency,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act.  42  U.S.C. 
9613(b).  and  the  federally  enforceable 
State  Implementation  Plan  ("SIP"),  at 
the  Rouge  Steel  manufacturing  facility 
in  Dearborn.  Michigan.  The  United 
States'  case  was  consolidated  with  an 
action  filed  by  Wayne  County. 
Michigan,  which  the  Michigan 
Department  of  Environmental  Quality 
("MDEQ")  subsequently  joined.  The 
proposed  Consent  Decree  also  settles  the 
County  and  MDEQ  CAA  claims.  The 
Consent  Decree  also  settles  claims 
asserted  by  the  United  States  under 
Sections  3004(n)  and  3005  of  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6924(n)  and  6925. 

The  Consent  Decree  requires  Rouge 
Steel  to  pay  a  total  of  $458,000  in  civil 
penalties,  of  which  $396,000  is  for 
alleged  violations  of  SIP  emission  limits 
at  the  company's  facility.  To  ensure 
ongoing  compliance  with  applicable 
limits,  the  Decree  also  requires  Rouge 
Steel  to  perform  certain  demonstration 
tests  at  its  various  emission  sources. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  directed  to 
the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  et  al.  v.  Rouge  Steel  Co. 
DOJ  Reference  #  90-5-2-1-2211/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  211  West  Fort  Street,  Suite 
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2001,  Detroit,  Michigan  48266  (contact 
Peter  A.  Caplan,  (313)  226-3800).  and  at 
the  offices  of  the  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604-3590  (contact  Gaylene  Vasaturo. 
(312)  886-1811).  Copies  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044-7611. 
In  requesting  copies,  please  refer  to  the 
case  name  and  DOJ  reference  number 
and  enclose  a  check  in  the  amount  of 
$11.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

William  D.  Brighton. 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Dor.  02-9398  Filed  4-17-02:  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Royal 
Recoven'  Systems,  Inc.  and  Elliot 
Packer,'C\\\  No.  02-1148  (WGB).  was 
lodged  on  March  21,  2002  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey.  The  Consent 
Decree  concerns  hazardous  waste 
contamination  at  the  Royal  Recovery 
Systems.  Inc.  Superfund  Site  (the 
"Site"),  located  in  Newark.  Essex 
County,  New  Jersey.  The  Consent 
Decree,  which  takes  into  account  the 
Settling  Defendants'  limited  ability  to 
pay,  would  resolve  the  liability  of  Elliot 
Packer  and  Royal  Recovery  Systems. 
Inc.  against  whom  the  United  States 
filed  a  complaint  on  behalf  of  the 
United  States  Environmental  Protection 
Agency  ("EPA")  for  reimbursement  of 
past  response  costs  incurred  by  the 
United  States  in  connection  with  the 
Site.  EPA  incurred  approximately 
$342,000  in  past  response  costs  relating 
to  this  Site.  Under  the  terms  of  the 
Consent  Decree,  the  Settling  Defendants 
would  be  obligated  to  pay  the  United 
States  $70,000  plus  interest.  In  addition 
to  this  amount.  Defendant  Packer  may 
be  required  to  pay  the  United  States  an 
additional  sum  of  up  to  $40,000  in  three 
years. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 


addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  Roval  Recoven'  Systems,  et  ai, 
DOJ  Ref.  #90-11-3-06154.' 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New- 
Jersey.  502  Federal  Building.  970  Broad 
Street  (contact  Assistant  United  States 
Attorney  Susan  Cassell):  and  the  Region 
II  Office  of  the  Environmental 
Protection  Agency.  290  Broadway,  New- 
York,  New  York  10007-1866  (contact 
Assistant  Regional  Counsel,  Muthu 
Sundram).  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Libran'.  P.O. 
Box  7611.  Washington,  DC  20044-7611 
or  bv  faxing  a  request  to  Tonia 
Fleetwood,  fax  no.  (202)  514-0097, 
phone  confirmation  number  (202)  514- 
1547.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $6.00  (25  cents 
per  page  reproduction  costs)  for  the 
Consent  Decree,  payable  to  the  U.S. 
Treasury. 

Ronald  Gluck. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Satural  Resources  Division. 
IFR  Dof:.  02-9376  Filed  4-17-02:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

AGENCY:  Department  of  Justice. 
ACTION:  Policy  guidance  document. 


summary:  The  United  States  Department 
of  Justice  (DOJ)  is  publishing  for  public 
comment  policy  guidance  on  Title  V'^I's 
prohibition  against  national  origin 
discrimination  as  it  affects  limited 
English  proficient  persons.  This  policy 
guidance  is  intended  to  supplant  the 
policv  guidance  published  January  19. 
2001." 

DATES:  Comments  must  be  submitted  on 
or  before  May  20,  2002.  DOJ  will  review 
all  comments  and  will  determine  what 
modifications,  if  any.  to  this  policy 
guidance  are  necessary. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Ms.  Merrily 
Friedlander.  Chief.  Coordination  and 
Review  Section.  Civil  Rights  Division. 
Department  of  Justice.  950  Pennsylvania 


Avenue.  NW-NYA,  Washington.  DC 
20530;  Comments  may  also  be 
submitted  bv  facsimile  at  202-307- 
0595. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Stoneman  or  Sebastian  Aloot 
at  the  Civil  Rights  Division,  950 
Pennsvlvania  Avenue.  NW-NYA. 
Washington.  DC  20530.  Telephone  202- 
307-2222;  TDD:  202-307-2678. 
.Arrangements  to  receive  the  policy  in  an 
alternative  format  may  be  made  by 
contacting  the  named  individuals. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  policy  guidance  is  to 
further  clarif>-  the  responsibilities  of 
recipients  of  federal  financial  assistance 
from  the  U.S.  Department  of  Justice 
(DOJ)  ("recipients"),  and  assist  them  in 
fulfilling  their  responsibilities  to  limited 
English  proficient  (LEP)  persons, 
pursuant  to  DOJ  regulations 
implementing  Title  VI  of  the  Civil 
Rights  Act  of  1964.  The  policy  guidance 
explains  that  to  avoid  discrimination 
against  LEP  persons  on  the  ground  of 
national  origin,  recipients  must  take 
reasonable  steps  to  ensure  that  LEP 
persons  have  meaningful  access  to  the 
programs,  serxices.  and  information 
those  recipients  provide,  free  of  charge. 

Guidance  on  recipients"  obligations  to 
take  reasonable  steps  to  ensure  access  to 
programs  and  activities  by  persons  with 
limited  English  proficiency  was 
originally  published  on  Januar>'  16. 
2001  and  became  effective  immediately. 
See  66  FR  3834.  That  document,  like  the 
following  guidance,  was  based  on  policy 
guidance  issued  by  the  Department  of 
Justice  entitled  "Enforcement  of  Title  VI 
of  the  Civil  Rights  Act  of  1964— 
National  Origin  Discrimination  Against 
Persons  with  Limited  English 
Proficiencv."  65  FR  50123  (August  16. 
2000). 

On  January  18.  2002.  the  January  16. 
2001  guidance  document  was 
republished  for  additional  public 
comment.  See  67  FR  2671 .  Over  75 
comments  were  received,  and  the 
following  guidance  was  developed  after 
review  and  consideration  of  those 
comments.  Prior  comments  on  the 
original  guidance  need  not  be  re- 
submitted. 

On  March  14.  2002.  the  Office  of 
Management  and  Budget  (O.MB)  issued 
a  Report  To  Congress  titled  "Assessment 
of  the  Total  Benefits  and  Costs  of 
Implementing  Executive  Order  No. 
13166:  Improving  Access  to  Services  for 
Persons  with  Limited  English 
Proficiency."  The  Report  made  several 
recommendations  designed  to  minimize 
confusion  and  ensure  that  funds 
dedicated  to  LEP  services  best  advance 
meaningful  access  for  LEP  individuals. 
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One  significant  recommendation  was 
the  adoption  of  uniform  guidance  across 
all  federal  agencies,  with  flexibility  to 
permit  tailoring  to  each  agency's 
specific  recipients.  The  first  eight 
sections  of  this  guidance  discuss  the 
legal,  policy,  and  general  compliance 
standards  followed  by  a  more  detailed 
discussion  and  examples  of  how  the 
needs  of  persons  with  limited  English 
proficiency  should  be  addressed  by 
recipients  of  DOJ  federal  financial 
assistance.  As  organized,  the  guidance  is 
consistent  with  the  0MB 
recommendation  regarding  federal-wide 
uniformity  and  will  function  as  a  model 
for  similar  guidance  to  be  issued  soon 
by  other  agencies. 

It  has  been  determined  that  the 
guidance  does  not  constitute  a 
regulation  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

The  text  of  the  complete  guidance 
document  appears  below. 

Dated:  April  12.  2002. 
Alex  Acosta. 

Principal  Deputy  Assistant  Attorney  General. 
Civil  Rights  Division. 

I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  speak,  or  understand  English,  they 
are  limited  English  proficient,  or  "LEP.  " 
While  detailed  data  from  the  2000 
census  has  not  yet  been  released,  26% 
of  all  Spanish-speakers.  29.9%  of  all 
Chinese-speakers,  and  28.2%  of  all 
Vietnamese-speakers  reported  that  they 
spoke  English  "not  well"  or  "not  at  all" 
in  response  to  the  1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 
provided  by  federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  Recipients  of  federal 
financial  assistance  have  an  obligation 
to  reduce  language  barriers  that  can 
preclude  meaningful  access  by  LEP 
persons  to  important  government 
services. 

This  policy  guidance  clarifies 
responsibilities,  under  existing  law,  of 


recipients  of  federal  financial  assistance 
from  the  Department  of  Justice  ("DOJ") 
to  provide  meaningful  access  to  LEP 
persons.  The  purpose  is  to  assist 
recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law.  In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  federally 
assisted  programs  and  activities  may 
violate  prohibitions  against  national 
origin  discrimination.  This  policy 
guidance  attempts  to  clarify  legal 
requirements  for  LEP  persons  by 
providing  a  description  of  the  factors 
recipients  should  consider  in  fulfilling 
their  responsibilities  to  LEP  persons. 
These  are  the  same  criteria  DOJ  will  use 
in  evaluating  whether  recipients  are  in 
compliance. 

The  Department  of  Justice's  role 
under  Executive  Order  13166  is  unique. 
The  Order  charges  DOJ  with 
responsibility  for  providing  LEP 
Guidance  to  other  Federal  agencies  and 
for  ensuring  consistency  among  each 
agencv-specific  guidance.  Consistency 
among  Departments  of  the  federal 
government  is  particularly  important. 
Inconsistency  or  contradictory  guidance 
could  confuse  recipients  of  federal 
funds  and  needlessly  increase  costs 
without  rendering  the  meaningful 
access  for  LEP  persons  that  this 
Guidance  is  designed  to  address.  As 
with  most  government  initiatives,  this 
mandate  requires  balancing  several 
principles.  While  this  Guidance 
discusses  that  balance  in  some  detail,  it 
is  important  to  note  the  basic  principles 
behind  that  balance.  First,  we  must 
ensure  that  federally-assisted  programs 
aimed  at  the  American  public  do  not 
leave  some  behind  simply  because  they 
face  challenges  communicating  in 
English.  This  is  of  particular  importance 
because,  in  many  cases.  LEP  individuals 
form  a  substantial  portion  of  those 
encountered  in  federally-assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requirements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  federal  financial  assistance. 

There  are  many  productive  steps  that 
the  federal  government,  either 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  smaller  grantees  may  well 
choose  not  to  participate  in  federally 
assisted  programs,  threatening  the 
critical  functions  that  the  programs 
strive  to  provide.  To  that  end.  the 
Department  plans  to  continue  to  provide 


assistance  and  guidance  in  this 
important  area.  In  addition,  DOJ  plans 
to  work  with  representatives  of  law 
enforcement,  corrections,  courts,  and 
LEP  persons  to  identify  and  share  model 
plans,  examples  of  best  practices,  and 
cost-saving  approaches.  Moreover,  DOJ 
intends  to  explore  how  language 
assistance  measures,  resources  and  cost- 
containment  approaches  developed 
with  respect  to  its  own  federally 
conducted  programs  and  activities  can 
be  effectively  shared  or  otherwise  made 
available  to  recipients,  particularly 
small  businesses,  small  local 
goverrunents.  and  small  non-profits. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval.  532  U.S.  275 
(2001).  as  impliedly  striking  down  the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities.  We  have  taken  the  position 
that  this  is  not  the  case,  and  will 
continue  to  do  so.  Accordingly,  we  will 
strive  to  ensure  that  federally  assisted 
programs  and  activities  work  in  a  way 
that  is  effective  for  all  eligible 
beneficiaries,  including  those  with 
limited  English  proficiency. 

n.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  "on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of.  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance."  Section  602  authorizes  and 
directs  federal  agencies  that  are 
empowered  to  extend  federal  financial   .• 
assistance  to  any  program  or  activity  "to 
effectuate  the  provisions  of  [section  601] 
*  *  *  by  issuing  rules,  regulations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l. 

Department  of  Justice  regulations 
promulgated  pursuant  to  section  602 
forbid  recipients  from  "utihz[ing] 
criteria  or  methods  of  administration 
which  have  the  effect  of  subjecting 
individuals  to  discrimination  because  of 
their  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin."  28  CFR 
42.104(b)(2). 

The  Supreme  Court,  in  Lau  v.  Mcho/s, 
414  U.S.  563  (1974).  interpreted 
regulations  promulgated  by  the 
Department  of  Health,  Education,  and 
Welfare,  including  a  regulation  similar 
to  that  of  DOJ,  45  CFR  80.3(b)(2).  to  hold 
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that  Title  VI  prohibits  conduct  that  has     . 
a  disproportionate  effect  on  LEP  persons 
because  such  conduct  constitutes 
national-origin  discrimination.  In  Lau,  a 
San  Francisco  school  district  that  had  a 
significant  number  of  non-English 
speaking  students  of  Chinese  origin  was 
required  to  take  reasonable  steps  to 
provide  them  with  a  meaningful 
opportunity  to  participate  in  federally 
funded  educational  programs. 

On  August  11,  2000,  Executive  Order 
13166  was  issued.  "Improving  Access  to 
Ser%'ices  for  Persons  with  Limited 
English  Proficiency."  65  FR  50121 
(August  16.  2000],  Under  that  order. 
ever\'  federal  agency  that  provides 
financial  assistance  to  non-federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  "restrict[ing]  an 
individual  in  any  way  in  the  enjoyment 
of  anv  advantage  or  privilege  enjoyed  by 
others  receiving  any  service,  financial 
aid,  or  other  benefit  under  the  program" 
or  from  "utiliz(ing]  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin." 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  "Executive  Agency  Civil  Rights 
Officers"  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order, 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiencv,"  65  FR 
50123  (August  16,  2000)  ("DOJ  LEP 
Guidance"). 

Subsequently,  federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander  v.  Sandoval.  532  U.S.  275 
(2001).  On  October  26,  2001.  Ralph  F. 
Boyd,  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  "Heads  of 
Departments  and  Agencies.  General 
Counsels  and  Civil  Rights  Directors." 
This  memorandum  clarified  and 
reaffirmed  the  DOJ  LEP  Guidance  in 
light  of  Sandoval.^  The  Assistant 


Attorney  General  stated  that  because 
Sandoval  did  not  invalidate  any  Title  V^I 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — the  types  of  regulations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities — the  Executive  Order  remains 
in  force. 

Pursuant  to  Executive  Order  13166, 
DOJ  developed  its  own  guidance 
document  for  recipients  and  initially 
issued  it  on  January-  16.  2001. 
"Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons,"  66  FR  3834 
(January  16,  2001)  ("LEP  Guidance  for 
DOJ  Recipients").  Because  DOJ  did  not 
receive  significant  public  comment  on 
its  January  16,  2001  publication,  the 
Department  republished  on  Januarv*  18. 
2002  its  existing  guidance  document  for 
additional  public  comment.  "Guidance 
to  Federal  Financial  Assistance 
Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons."  67  FR  2671 
(January  18.  2002).  The  Department  has 
since  received  substantial  public 
comment. 

This  guidance  document  is  thus 
published  pursuant  to  E.xecutive  Order 
13166  and  revises  the  Januar\'  16.  2001 
publication  in  light  of  the  public 
comment  received  and  Assistant 
Attorney  General  Boyd's  October  26, 
2001  clarif>'ing  memorandum. 

III.  Who  Is  Covered? 

Department  of  Justice  regulations,  28 
CFR  42, 104(b)(2),  require  all  recipients 
of  federal  financial  assistance  from  DOJ 
to  provide  meaningful  access  to  LEP 
persons.^  Federal  financial  assistance 


1  The  memorandum  noted  that  some  have 
interpreted  Sandoval  as  impliedly  striking  down 
the  disparate-impact  regulations  promulgated  under 
Title  VI  that  form  the  basis  for  the  part  of  Executive 


Order  13166  that  applies  to  federally  assisted 
programs  and  activities.  See.  e.g..  Sandoval.  532 
L'.S'  at  286.  286  n.6  ("IWIe  assume  for  purposes  of 
this  decision  thai  section  602  confers  the  authority 
to  promulgate  disparate-impact  regulations; 
We  cannot  help  observing,  however,  how  strange  it 
is  to  say  that  disparate-impact  regulations  are 
inspired  bv.  at  the  service  of,  and  inseparably 
intertwined  with' §601  •    •    '  when  §601  permits 
the  very  behavior  that  the  regulations  forbid  ").  The 
memorandum,  however,  made  clear  that  DOI 
disagreed  with  this  interpretation  Sandoval  holds 
principally  that  there  is  no  private  right  of  action 
to  enforce  Title  VI  disparate-impact  regulations  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limited  the 
authority  and  responsibility  of  federal  grant 
agencies  to  enforce  their  own  implementing 
regulations 

2  Pursuant  to  Executive  Order  13166.  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
the  DOI  l-EP  Guidance  are  to  additionally  apply  to 
the  programs  and  activities  of  federal  agencies, 
including  the  Department  of  Justice. 


includes  grants,  training,  use  of 
equipment,  donations  of  surplus 
property,  and  other  assistance. 
Recipients  of  DOJ  assistance  include,  for 
example: 

•  Police  and  sheriffs  departments 

•  Departments  of  corrections,  jails, 
and  detention  facilities 

•  Courts 

•  Certain  nonprofit  agencies  with  law 
enforcement,  public  safety,  and  victim 
assistance  missions. 

Subrecipients  likewise  are  covered, 
when  federal  funds  are  passed  through 
from  one  recipient  to  a  subrecipient. 

Coverage  extends  to  a  recipient  s 
entire  program  or  activity,  i.e.,  to  all 
parts  of  a  recipient's  operations.  This  is 
true  even  if  only  one  part  of  the 
recipient  receives  the  federal 
assistance.* 

Example:  DOJ  provides  assistance  to  a  state 
department  of  corrections  to  improve  a 
particular  prison  facility.  .Ml  of  the 
operations  of  the  entire  state  department  of 
correction.s — not  just  the  particular  prison — 
are  covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to.  federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
federally  assisted  services  to  persons 
with  limited  English  proficiency 

IV.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  speak  English 
as  their  primary  language  and  who  have 
a  limited  ability  to  read,  speak,  or 
understand  English  can  be  limited 
English  proficient,  or  "LEP.  "  entitled  to 
language  assistance  with  respect  to  a 
particular  type  of  service,  benefit,  or 
encounter 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encountered  and/or  served  by  DOJ 
recipients  and  should  be  considered 
when  planning  language  ser\'ices 
include,  but  are  not  limited  to: 

•  Persons  who  are  in  the  custody  of 
the  recipient,  including  juveniles, 
detainees,  wards,  and  inmates. 

•  Persons  subject  to  or  serviced  by 
law  enforcement  activities,  including, 
for  example,  suspects,  violators, 
witnesses,  victims,  those  subject  to 
immigration-related  investigations  by 
recipient  law  enforcement  agencies,  and 
community  members  seeking  to 


'  However,  if  a  federal  agency  were  to  decide  to 
terminate  federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  funds  directed 
to  the  particular  program  or  activity  that  is  out  of 
compliance  would  be  terminated  42  IJ.S  C.  2000d- 
1 
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participate  in  crime  prevention  or 
awareness  activities. 

•  Persons  who  encounter  the  court 
system. 

•  Parents  and  family  members  of  the 
above. 

V.  How  Does  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  with  which  LEP  individuals 
come  in  contact  with  the  program;  (3) 
the  nature  and  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives:  and  (4) 
the  resources  available  to  the  grantee/ 
recipient  and  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  find  a 
balance  that  ensures  meaningful  access 
by  LEP  persons  to  critical  services  while 
not  imposing  undue  burdens  on  small 
business,  or  small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  different  types  of 
programs  or  activities.  For  instance, 
some  of  a  recipient's  activities  will  be 
more  important  than  others  and/or  havo 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  language  assistance.  The 
flexibility  that  recipients  have  in 
addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  DOJ  recipients 
should  apply  the  following  four  factors 
to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 


directly  affected,  by"  a  recipient's 
program  or  activity,  28  CFR 
42.405(d)(1),  are  those  who  are  served  or 
encountered  in  the  eligible  service 
population.  This  population  will  be 
program-specific,  and  includes  persons 
who  are  in  the  geographic  area  that  has 
been  approved  by  a  federal  grant  agency 
as  the  recipient's  service  area.  However, 
where,  for  instance,  a  precinct  serves  a 
large  LEP  population,  the  appropriate 
service  area  is  most  likely  the  precinct, 
and  not  the  entire  population  served  by 
the  department.  Where  no  service  area 
has  previously  been  approved,  the 
relevant  service  area  may  be  that  which 
is  approved  by  state  or  local  authorities 
or  designated  by  the  recipient  itself, 
provided  that  these  designations  do  not 
themselves  discriminatorily  exclude 
certain  populations.  Appendix  A 
provides  examples  to  assist  in 
determining  the  relevant  service  area. 
When  considering  the  number  or 
proportion  of  LEP  individuals  in  a 
service  area,  recipients  should  consider 
LEP  parent(s)  when  their  English- 
proficient  or  LEP  minor  children  and 
dependents  encounter  the  legal  system. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
recipient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  from  school  systems  and 
from  community  organizations,  and  data 
from  state  and  local  governments.  ■* 
Community  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifv'ing  populations  for  whom 
outreach  is  needed  and  who  would 
benefit  from  the  recipients'  programs 
and  activities  were  language  services 
provided. 


•'  The  focus  of  the  analysis  is  on  laclc  of  Enslish 
proFiciencv.  not  the  ability  to  spHak  mure  than  one 
language.  Note  that  census  data  may  indicate  the 
most  frequently  spoken  languages  other  than 
[English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  cnnitnonly  spoken 
languages  other  than  English  may  he  spoken  by 
people  who  are  also  overwhelmingly  profic:ient  in 
English.  Thus,  thev  mav  not  be  the  languages 
spoken  most  fretiuently  by  limited  English 
proficient  individuals.  When  using  census  data,  it 
is  important  to  fo<;us  in  on  the  languages  spoken  by 
those  who  are  proficient  in  English. 


(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps. that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
ser\'ice  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  unpredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as- simple  as  being  prepared  to  use 
one  of  the  commercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applving  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 

(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likelv  language  services  are  needed.  The 
obligations  to  communicate  rights  to  a 
person  who  is  arrested  or  to  provide 
medical  services  to  an  ill  or  injured 
inmate  differ,  for  example,  from  those  to 
provide  bicycle  safety  courses  or 
recreational  programming.  A  recipient 
needs  to  determine  whether  denial  or 
delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual.  Decisions  by  a  federal,  state, 
or  local  entity  to  make  an  activity 
compulsory,  such  as  particular 
educational  programs  in  a  correctional 
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facility  or  the  communication  of 
Miranda  rights,  can  serve  as  strong 
evidence  of  the  program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances,  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies,  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and 
videoconferencing  interpretation 
services,  pooling  resources  and 
standardizing  documents  to  reduce 
translation  needs,  using  qualified 
translators  and  interpreters  to  ensure 
that  documents  need  not  be  "fixed" 
later  and  that  inaccurate  interpretations 
do  not  cause  delay  or  other  costs, 
centralizing  interpreter  and  translator 
services  to  achieve  economies  of  scale, 
or  the  formalized  use  of  qualified 
community  volunteers,  for  example, 
may  help  reduce  costs.  ''  Recipients 
should  carefully  explore  the  most  cost- 
effective  means  of  delivering  competent 
and  accurate  language  services  before 
limiting  services  due  to  resource 
concerns.  Large  entities  and  those 
entities  serving  a  significant  number  or 
proportion  of  LEP  persons  should 
ensure  that  their  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  translation  service 


5  Small  recipients  with  limited  resources  may 
find  that  entering  into  a  bulk  telephonic 
interpretation  service  contract  will  prove  cost 
effective. 


(hereinafter  "interpretation")  and 
written  translation  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  senices  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  commercially-available 
telephonic  interpretation  sen-ices. 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the  document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  recipient  for  language 
assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  four-factor  analysis,  A 
police  department  in  a  largely  Hispanic 
neighborhood  may  need  immediate  oral 
interpreters  available  and  should  give 
serious  consideration  to  hiring  some 
bilingual  staff.  (Of  course,  many  police 
departments  have  already  made  such 
arrangements.)  Regardless  of  the  type  of 
language  service  provided,  quality  and 
accuracv  of  those  services  can  be  critical 
in  order  to  avoid  serious  consequences 
to  the  LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 

VI.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  ser\'ices:  oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A.  Oral  Language  Services 
(Interpretation) 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

Competence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  outlined  below 
are  used.  Competency  requires  more 
than  self-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volunteers,  for  instance,  may  be  able  ta 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 


out  of  English.  Likewise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 

•  Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accurately  in  both  English  and  in  the 
other  language  and  identif\'  and  employ 
the  appropriate  mode  of  interpreting 

(  e.g..  consecutive,  simultaneous, 
summarization,  or  sight  translation): 

•  Have  knowledge  in  both  languages 
of  any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabulary  and  phraseology  used  in  the 
LEP  person's  country  of  origin: ''  and 

•  Understand  and  follow 
confidentiality  and  impartiality  rules  to 
the  same  extent  the  recipient  employee 
for  whom  they  are  interpreting  and/or  to 
the  extent  their  position  requires. 

•  Understand  and  adhere  to  their  role 
as  interpreters  without  deviating  into  a 
role  as  counselor,  legal  advisor,  or  other 
roles  (particularly  in  court  or  law 
enforcement  contexts). 

Some  recipients,  such  as  courts,  may 
have  additional  self-imposed 
requirements  for  interpreters.  Where 
individual  rights  depend  on  precise, 
complete,  and  accurate  interpretation  or 
translations,  particularly  in  the  contexts 
of  courtrooms  and  custodial  or  other 
police  interrogations,  the  use  of  certified 
interpreters  is  strongly  encouraged.' 
Where  such  proceedings  are  lengthy,  the 
interpreter  will  likely  need  breaks  and 
team  interpreting  may  be  appropriate  to 
ensure  accuracy  and  to  prevent  errors 
caused  by  mental  fatigue  of  interpreters. 

While  quality  and  accuracy  of 
language  ser\"ices  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  accuracy  of  language  ser\'ices  in  a 
prison  hospital  emergency  room,  for 
example,  must  be  extraordinarily  high, 
while  the  quality  and  accuracy  of 
language  services  in  a  bicycle  safety 


''There  may  be  languages  which  do  not  have  an 
appropriate  direct  interpretation  of  some  courtroom 
or  legal  terms  and  the  interpreter  should  be  aware 
of  this  and  be  able  to  provide  the  most  appropriate 
interpretation  The  interpreter  should  likely  make 
the  recipient  aware  of  the  issue  and  the 
interpreter(s)  and  recipient  can  then  work  to 
develop  a  consistent  and  appropriate  set  of 
descriptions  of  these  terms  in  that  language  that  can 
be  used  again,  when  appropriate 

"  For  those  language  in  which  no  formal 
accreditation  or  certification  currently  exists,  courts 
and  law  enforcement  agencies  should  consider  a 
formal  process  for  establishing  the  credentials  of  the 
interpreter. 
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class  need  not  meet  the  same  exacting 
standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  must  be 
timely.  While  there  is  no  single 
definition  for  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  must  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits,  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  DOJ  recipients  providing 
law  enforcement,  health,  and  safety 
services,  and  when  important  legal 
rights  are  at  issue,  a  recipient  would 
likelv  not  be  providing  meaningful 
access  if  it  had  one  bilingual  staffer 
available  one  day  a  week  to  provide  the 
service.  Such  conduct  would  likely 
result  in  delays  for  LEP  persons  that 
would  be  significantly  greater  than 
those  for  English  proficient  persons. 
Conversely,  where  access  to  or  exercise 
of  a  service,  benefit,  or  right  is  not 
effectively  precluded  by  a  reasonable 
delay,  language  assistance  can  likely  be 
delayed  for  a  reasonable  period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions,  such  as  911 
operators,  police  officers,  guards,  or 
program  directors,  with  staff  who  are 
bilingual  and  competent  to 
communicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  are 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
English  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter  (for  instance, 
a  bilingual  law  clerk  would  probably 
not  be  able  to  perform  effectively  the 
role  of  a  courtroom  interpreter  and  law 
clerk  at  the  same  time,  even  if  the  law 
clerk  were  a  qualified  interpreter). 
Effective  management  strategies, 
including  any  appropriate  adjustments 
in  assignments  and  protocols  for  using 
bilingual  staff,  can  ensure  that  bilingual 
staff  are  fully  and  appropriately  utilized. 
When  bilingual  staff  cannot  meet  all  of 
the  language  service  obligations  of  the 


recipient,  the  recipient  should  turn  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedv  interpreting  assistance  in 
manv  different  languages.  They  may  be 
particularly  appropriate  w'here  the  mode 
of  communicating  with  an  English 
proficient  person  would  also  be  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensure  that,  when  using  such  ser\4ces. 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
mav  sometimes  help  to  resolve  this 
issue  where  necessary.  In  addition, 
where  documents  are  being  discussed,  it 
is  important  to  give  telephonic 
interpreters  adequate  opportunity  to 
review  the  document  prior  to  the 
discussion  and  any  logistical  problems 
should  be  addressed.  Depending  on  the 
facts,  sometimes  it  may  be  necessary' 
and  reasonable  to  provide  on-site 
interpreters  to  provide  accurate  and 
meaningful  communication  with  an  LEP 
person. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volunteers  may  provide  a  cost-effective 
supplemental  language  assistance 
strategy  under  appropriate 
circumstances.  They  may  be  particularly 
useful  in  providing  language  access  for 
a  recipients'  less  critical  programs  and 
activities.  To  the  extent  the  recipient 
relies  on  community  volunteers,  it  is 
often  best  to  use  volunteers  who  are 
trained  in  the  information  or  services  of 
the  program  and  can  communicate 
directlv  with  LEP  persons  in  their 
language.  Community  volunteers  used 
to  interpret  between  English  speakers 
and  LEP  persons,  or  to  orally  translate 
documents,  should  be  competent  in  the 
skill  of  interpreting.  Formal 
arrangements  with  volunteers  typically 
help  ensure  that  service  is  available 
more  regularly,  that  the  volunteers  are 


competent  to  perform  the  assigned 
duties,  and  that  volunteers  understand 
applicable  confidentiality  and 
impartiality  rules. 

Use  of  Family  Members.  Friends. 
Other  Inmates,  or  Other  Detainees  as 
Interpreters.  Where  LEP  persons  so 
desire,  they  should  be  permitted  to  use 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter, 
family  member,  friend,  other  inmate, 
other  detainee)  in  place  of  or  as  a 
supplement  to  the  free  language  services 
expressly  offered  by  the  recipient.  LEP 
persons  may  feel  more  comfortable 
when  a  trusted  family  member,  friend, 
or  other  inmate  acts  as  an  interpreter.  In 
addition,  in  exigent  circumstances  that 
are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be 
necessary.  However,  with  proper 
planning  and  implementation, 
recipients  should  be  able  to  avoid  most 
such  situations. 

Recipients,  however,  must  be  very 
careful  to  ensure  that  family  interpreters 
are  appropriate  in  light  of  the 
circumstances  and  subject  matter  of  the 
program,  service  or  activity.  In  many 
circumstances,  family  members 
(especially  children),  friends,  other 
inmates  or  other  detainees  are  not 
competent  to  provide  quality  and 
accurate  interpretations.  Issues  of 
confidentiality,  privacy,  or  conflict  of 
interests  may  also  arise.  LEP  individuals 
may  feel  uncomfortable  revealing  or 
describing  sensitive,  confidential,  or 
potentially  embarrassing  medical,  law 
enforcement  [e.g..  sexual  or  violent 
assaults),  family,  or  financial 
information  to  a  family  member,  friend, 
or  member  of  the  local  community.  In 
addition,  such  informal  interpreters  may 
have  a  personal  connection  to  the  LEP 
person  or  an  undisclosed  conflict  of 
interest,  such  as  the  desire  to  protect 
themselves  or  another  perpetrator  in  a 
domestic  violence  or  other  criminal 
matter.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  free  of 
cost  to  the  LEP  person.  For  DOJ 
recipient  programs  and  activities,  this  is 
particularly  true  in  a  courtroom,  pre- 
and  post-trial  proceedings,  situations  in 
which  health,  safety  or  access  to 
important  benefits  and  services  are  at 
stake,  or  when  credibility  and  accuracy 
are  important  to  protect  an  individual's 
rights  and  access  to  important  services. 

An  example  of  such  a  case  is  when 
police  officers  respond  to  a  domestic 
violence  call.  In  such  a  case,  use  of 
family  members  or  neighbors  to 
interpret  for  the  alleged  victim, 
perpetrator,  or  witnesses  may  raise 
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serious  issues  of  competency, 
confidentiality,  and  conflicts  of  interest 
and  is  thus  inappropriate.  While  issues 
of  competency,  confidentiality,  and 
conflicts  of  interest  in  the  use  of  family 
members  (especially  children),  friends, 
other  inmates  or  other  detainees  often 
make  their  use  inappropriate,  the  use  of 
these  individuals  as  interpreters  may  be 
an  appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessar\'.  An 
example  of  this  is  a  voluntary 
educational  tour  of  a  courthouse  offered 
to  the  public.  There,  the  importance  and 
nature  of  the  activity  may  be  relatively 
low  and  unlikely  to  implicate  issues  of 
confidentiality,  conflict  of  interest,  or 
the  need  for  accuracy.  In  addition,  the 
resources  needed  and  costs  of  providing 
language  services  may  be  high.  In  such 
a  setting,  an  LEP  person's  use  of  family, 
friends,  or  others  may  be  appropriate. 

If  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whether  a 
record  of  that  choice  and  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete, 
and  accurate  interpretations  or 
translations  of  information  and/or 
testimony  are  critical  for  law- 
enforcement,  adjudicatory  or  legal 
reasons,  or  where  the  competency  of  the 
LEP  person's  interpreter  is  not 
established,  a  recipient  might  decide  to 
provide  its  own,  independent 
interpreter,  even  if  an  LEP  person  wants 
to  use  his  or  her  own  interpreter  as  well. 
Extra  caution  should  be  exercised  when 
the  LEP  person  chooses  to  use  a  minor 
as  the  interpreter.  While  the  LEP 
person's  decision  should  be  respected, 
there  may  be  additional  issues  of 
competency,  confidentiality,  or  conflict 
of  interest  when  the  choice  involves 
using  children  as  interpreters.  The 
recipient  should  take  extra  care  to 
ensure  that  the  LEP  person's  choice  is 
voluntary  and  was  made  with  the 
knowledge  that  a  competent  interpreter 
could  be  provided  by  the  recipient  at  no 
cost  to  the  LEP  person. 

B.  Written  Language  Services 
(Translation) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language)  into  an  equivalent  wTitten  text 
in  another  language  (target  language). 

What  Documents  Should  be 
Translated?  Aher  applying  the  four- 
factor  analysis,  recipients  may 
determine  that  an  effective  LEP  policy 
ensures  that  certain  vital  written 
materials  are  translated  into  the 
language  of  each  regularly  encountered 
LEP  group  eligible  to  be  served  and/or 


likely  to  be  affected  by  the  recipient's 
program. 

Such  written  materials  could  include, 
for  example; 

Consent  and  complaint  forms 

Intake  forms  with  the  potential  for 
important  consequences 

Written  notices  of  rights,  denial,  loss, 
or  decreases  in  benefits  or  services, 
parole,  and  other  hearings 

Notices  of  disciplinary  action 

Notices  advising  LEP  persons  of  free 
language  assistance 

Prisoo  rule  books 

Written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  particular  license,  job, 
or  skill  for  which  knowing  English  is 
not  reauired 

Applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits  or  services. 

Whether  or  not  a  document  is  "vital" 
may  depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved.  For  instance, 
applications  for  bicycle  safety  courses 
should  not  generally  be  considered 
vital,  whereas  applications  for  drug  and 
alcohol  counseling  in  prison  could  be 
considered  vital.  Where  appropriate, 
recipients  are  encouraged  to  create  a 
policy  for  determining,  consistently, 
what  documents  are  "vital"  to  the 
meaningful  access  of  the  LEP 
populations  they  serve. 

Classif\-ing  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services.  To 
have  meaningful  access  to  a  right  or 
ser\'ice,  LEP  persons  may  need  to  be 
aware  of  those  rights  and  services.  Thus, 
vital  information  may  include,  for 
instance,  documents  indicating  how  to 
obtain  oral  assistance  in  understanding 
other  information  not  contained  in  the 
translated  documents.  Lack  of 
awareness  that  a  particular  program, 
right,  or  service  exists  may  effectively 
deny  LEP  individuals  meaningful 
access.  Thus,  where  a  recipient  is 
engaged  in  community  outreach 
activities  in  furtherance  of  its  activities, 
it  should  regularly  assess  the  needs  of 
the  populations  frequently  encountered 
or  affected  by  the  program  or  activity  to 
determine  whether  certain  critical 
outreach  materials  should  be  translated. 
Community  organizations  may  be 
helpful  in  determining  what  outreach 
materials  may  be  most  helpful  to 
translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools. 


religious,  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  number  for 
obtaining  more  information  on  the 
contents  of  the  document  in  the  most 
frequently-encountered  languages  other 
than  English  is  critical,  but  the 
document  is  sent  out  to  the  general 
public  and  cannot  reasonably  be 
translated  into  many  languages. 

Into  What  Languages  Should 
Documents  be  Translated''  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  the  most 
frequent  languages  spoken  by  LEP 
persons  encountered  by  a  recipient  and 
the  less  common  languages.  Many 
recipients  serve  communities  in  large 
cities  or  across  the  country.  They 
regularly  serve  LEP  persons  who  speak 
dozens  and  sometimes  over  100 
different  languages.  To  translate  all 
written  materials  into  all  of  those 
languages  is  unrealistic.  Although 
recent  technological  advances  have 
made  it  easier  for  recipients  to  store  and 
share  translated  documents,  such  an 
undertaking  would  incur  substantial 
costs  and  require  substantial  resources. 
Nevertheless,  well-substantiated  claims 
of  lack  of  resources  to  translate  all  vital 
documents  into  dozens  of  languages  do 
not  necessarily  relieve  the  recipient  of 
the  obligation  to  translate  those 
documents  into  at  least  several  of  the 
most  frequently  encountered  languages 
and  to  set  benchmarks  for  continued 
translations  over  time.  As  a  result,  the 
extent  of  the  recipient's  obligation  to 
provide  written  translations  of 
documents  should  be  determined  by  the 
recipient  on  a  case-by-case  basis, 
looking  at  the  totality  of  the 
circumstances  in  light  of  the  four-factor 
analvsis.  Because  translation  is  a  one- 
time expense,  consideration  should  be 
given  to  whether  the  upfront  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 

Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
thev  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English 
Paragraphs  (a)  and  (b)  outline  the 
circumstances  that  can  provide  a  "safe 
harbor"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor  "  means  that  if 
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a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
These  paragraphs  merely  provide  a 
guide  for  recipients  that  would  like 
greater  certainty  of  compliance  than  can 
be  provided  by  a  fact-intensive,  four- 
factor  analysis. 

Example:  Even  if  the  safe  harbors  are  not 
used,  if  written  translation  of  a  certain 
document(s)  would  be  so  burdensome  as  to 
defeat  the  legitimate  objectives  of  its 
program,  the  translation  of  the  written 
materials  is  not  necessary  Other  ways  of 
providing  meaningful  access,  such  as 
effective  oral  interpretation  of  certain  vital 
documents,  might  be  acceptable  under  such 
circumstances 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations: 

(a)  The  DO}  recipient  provides  written 
translations  of  vital  documents  for  each 
eligible  LEP  language  group  that 
constitutes  five  percent  or  1,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  documents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example,  correctional  facilities 
should,  where  appropriate,  ensure  that 
prison  rules  have  been  explained  to  LEP 
inmates,  at  orientation,  for  instance, 
prior  to  taking  disciplinary  action 
against  them. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent. 
Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  Certification 
or  accreditation  may  not  always  be 
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possible  or  necessary.**  Competence  can 
often  be  ensured  by  having  a  second, 
independent  translator  "check"  the 
work  of  the  primary  translator. 
Alternatively,  one  translator  can 
translate  the  document,  and  a  second, 
independent  translator  could  translate  it 
back  into  English.  This  is  called  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning."  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs.  Creating  or  using 
already-created  glossaries  of  commonly- 
used  terms  may  be  useful  for  LEP 
persons  and  translators  and  cost 
effective  for  the  recipient.  Providing 
translators  with  examples  of  previous 
translations  of  similar  material  by  the 
recipient,  other  recipients,  or  federal 
agencies  may  be  helpful. 

While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  use  translators  that  are  less 
skilled  than  important  documents  with 
legal  or  other  information  upon  which 
reliance  has  important  consequences 


"  For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 

■'For  instance,  there  may  be  languages  which  do 
not  have  an  appropriate  direct  translation  of  some 
courtroom  or  legal  terms  and  the  translator  should 
be  able  to  provide  an  appropriate  translation.  The 
translator  should  likelv  also  make  the  recipient 
aware  of  this.  Recipients  can  then  work  with 
translators  to  develop  a  consistent  and  appropriate 
set  of  descriptions  of  these  terms  in  that  language 
that  can  be  used  again,  when  appropriate. 
Recipients  will  find  it  more  effective  and  less  costly 
if  Ihev  Irv  to  maintain  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art  and  legal  or 
other  technical  concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  personals  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
material  by  the  recipient,  other  recipients,  or  federal 
agencies  may  be  helpful. 


(including,  e.g.,  information  or 
documents  of  DO}  recipients  regarding 
certain  law  enforcement,  health,  and 
safety  services  and  certain  legal  rights). 
The  permanent  nature  of  writteli 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

VII.  Elements  of  Effective  Policy  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan.  Recipients  have 
considerable  flexibility  in  developing 
this  plan.  For  most  recipients,  a  written 
policy  on  language  assistance  for  LEP 
persons  ("LEP  policy")  may  be  the  most 
appropriate  and  cost  effective  means  of 
implementation.  Certain  DOJ  recipients, 
such  as  recipients  serving  very  few  LEP 
persons  and  recipients  with  very  limited 
resources,  may  not  need  to  develop  an 
LEP  policy,  but  such  recipients  may 
find  it  useful  to  be  able  to  articulate  in 
some  other  reasonable  manner  their 
plan  for  providing  meaningful  access  to 
certain  law  enforcement,  health,  and 
safety  services  and  certain  legal  rights. 
Entities  having  significant  contact  with 
LEP  persons,  such  as  schools,  religious 
organizations,  community  groups,  and 
groups  working  with  new  immigrants 
can  be  very  helpful  in  providing 
important  input  into  this  planning 
process  from  the  beginning. 

The  following  five  steps  may  be 
helpful  in  designing  an  LEP  policy  and 
are  typically  part  of  effective 
implementation  plans.  The  failure  to 
include  all  five  elements  in  an 
implementation  plan,  however,  does  not 
necessarily  mean  there  is  non- 
compliance. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  first  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encounters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish"  in  both  Spanish  and  English. 
"I  speak  Vietnamese"  in  both  English 
and  Vietnamese,  etc.  To  reduce  costs  of 
compliance,  the  federal  government  has 
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made  a  set  of  these  cards  available  on 
the  Internet.  The  Census  Bureau  "I 
speak  card"  can  be  found  and 
downloaded  at  http://\\-w\v.usdoi.gov/ 
crt/cor/13166.htm.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identif\-  the  language  of  LEP 
persons  they  encounter,  this  princess 
will  help  in  future  applications  of  the 
first  two  factors  of  the  four- factor 
analysis.  In  addition,  posting  notices  in 
commonly  encountered  languages 
notifv'ing  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identifj'. 

(2j  Language  Assistance  Measures 

An  effective  LEP  policy  would  likely 
include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

Types  of  language  services  available. 

How  staff  can  obtain  those  services. 

How  to  respond  to  LEP  callers. 

How  to  respond  to  written 
communications  from  LEP  persons. 

How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  An  effective  LEP  policy  would 
likely  include  training  to  ensure  that; 

Staff  know  about  LEP  policies  and 
procedures. 

Staff  having  contact  with  the  public 
(or  those  in  a  recipient's  custody)  are 
trained  to  work  effectively  w'ith  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  (or  having  contact 
with  those  in  a  recipient's  custody)  are 
properly  trained.  Recipients  have 
flexibility  in  deciding  the  manner  in 
which  the  training  is  provided.  The 
more  frequent  the  contact  with  LEP 
persons,  the  greater  the  need  will  be  for 
in-depth  training.  Staff  with  little  or  no 
contact  with  LEP  persons  may  only  have 
to  be  aware  of  an  LEP  policy.  However, 
management  staff,  even  if  they  do  not 
interact  regularly  with  LEP  persons, 
should  be  fully  aware  of  and  understand 
the  plan  so  they  can  reinforce  its 
importance  and  ensure  its 
implementation  by  staff. 


(4)  Providing  Notice  to  LEP  Persons 

Once  an  agency  has  decided,  based  on 
the  four  factors,  that  it  will  provide 
language  services,  if  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  should 
consider  include: 

Posting  signs  in  intake  areas  and  other 
entr\'  points.  When  language  assistance 
is  needed  to  ensure  meaningful  access 
to  information  and  ser\ices,  it  is 
important  to  provide  notice  in 
appropriate  languages  in  intake  areas  or 
initial  points  of  contact  so  that  LEP 
persons  can  learn  how  to  access  those 
language  ser\'ices.  This  is  particularly 
true  in  areas  with  high  volumes  of  LEP 
persons  seeking  access  to  certain  health, 
safety,  or  law  enforcement  services  or 
activities  run  by  DOJ  recipients.  For 
instance,  signs  in  intake  offices  could 
state  that  free  language  assistance  is 
available.  The  signs  should  be  translated 
into  the  most  common  languages 
encountered.  They  should  explain  how 
to  get  the  language  help.  '" 

Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency.  Announcements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the 
availability  of  language  assistance 
services. 

Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 
languages  encountered.  It  should 
provide  information  about  available 
language  assistance  services  and  how  to 
get  them. 

Including  notices  in  local  newspapers 
in  languages  other  than  English. 

Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
ser\ices  and  how  to  get  them. 

Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5)  Monitoring  and  Updating  the  LEP 
Policy 

Recipients  should,  where  appropriate, 
have  a  process  for  determining,  on  an 
ongoing  basis,  whether  new  documents. 


•"The  Social  .Security  .administration  has  made 
such  signs  available  on  their  website.  These  signs 
could,  for  example,  be  modified  for  recipient  use. 


programs,  services,  and  activities  need 
to  be  made  accessible  for  LEP 
individuals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
services  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 
should  consider  whether  changes  in 
demographics,  types  of  services,  or 
other  needs  require  annual  reevaluation 
of  their  LEP  policy.  Less  frequent 
reevaluation  may  be  more  appropriate 
where  demographics,  services,  and 
needs  are  more  static.  One  good  way  to 
evaluate  the  LEP  policy  is  to  seek 
feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

Current  LEP  populations  in  ser\ice 
area  or  population  affected  or 
encountered. 

Frequency  of  encounters  with  LEP 
language  groups 

Nature  and  importance  of  activities  to 
LEP  persons. 

Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed. 

Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

Whether  staff  knows  and  understands 
the  LEP  policy  and  how  to  implement 
it. 

Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

In  addition  to  these  five  eleitients, 
effective  plans  set  clear  goals, 
management  accountability,  and 
opportunities  for  community  input  and 
planning  throughout  the  process 

V'lII.  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compHance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
DOJ  through  the  procedures  identified 
in  the  Title  VI  regulations.  These 
procedures  include  complaint 
investigations,  compliance  reviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
DO)  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
results  in  a  finding  of  compliance.  DOJ 
will  inform  the  recipient  in  writing  of 
this  determination,  including  the  basis 
for  the  determination.  DO)  uses 
voluntary  mediation  to  resolve  most 
complaints.  However,  if  a  case  is  fully 
investigated  and  results  in  a  finding  of 
noncompliance,  DO)  must  inform  the 
recipient  of  the  noncompliance  through 
a  Letter  of  Findings  that  sets  out  the 
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areas  of  noncompliance  and  the  steps 
that  must  be  taken  to  correct  the 
noncompliance,  h  must  attempt  to 
secure  voluntary  compliance  through 
informal  means.  If  the  matter  cannot  be 
resolved  informally.  DO)  must  secure 
compliance  through  the  termination  of 
federal  assistance  after  the  DOJ  recipient 
has  been  given  an  opportunity  for  an 
administrative  hearing  and/or  by 
referring  the  matter  to  a  DOJ  litigation 
section  to  seek  injunctive  relief  or 
pursue  other  enforcement  proceedings. 
DOJ  engages  in  voluntary  compliance 
efforts  and  provides  technical  assistance 
to  recipients  at  all  stages  of  an 
investigation.  During  these  efforts.  DOJ 
proposes  reasonable  timetables  for 
achieving  compliance  and  consults  with 
and  assists  recipients  in  exploring  cost- 
effective  ways  of  coming  into 
compliance.  In  determining  a  recipient's 
compliance  with  the  Title  VI 
regulations,  DOJ's  primarv'  concern  is  to 
ensure  that  the  recipient's  policies  and 
procedures  provide  meaningful  access 
for  LEP  persons  to  the  recipient's 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals.  DOI 
acknowledges  that  the  implementation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
reevaluated.  As  recipients  take 
reasonable  steps  to  provide  meaningful 
access  to  federally  assisted  programs 
and  activities  for  LEP  persons,  DOI  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 
noncompliance  but  instead  recognizes 
that  full  comphance  in  all  areas  of  a 
recipient's  activities  and  for  all  potential 
language  minority  groups  may 
reasonable  require  a  series  of 
implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule.  DOJ 
recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
encouraged  to  document  their  efforts  to 
provide  LEP  persons  with  meaningful 
access  to  federally  assisted  programs 
and  activities. 


IX.  Application  to  Specific  T5rpes  of 
Recipients 

Appendix  A  of  this  Guidance 
provides  examples  of  how  the 
meaningful  access  requirement  of  the 
Title  VI  regulations  applies  to  law 
enforcement,  corrections,  courts,  and 
other  recipients  of  DOJ  assistance. 

A.  State  and  Local  Law  Enforcement 

Appendix  A  further  explains  how  law 
enforcement  recipients  can  apply  the 
four  factors  to  a  range  of  encounters 
with  the  public.  The  responsibility  for 
providing  language  services  differs  with 
different  types  of  encounters. 

Appendix  A  helps  recipients  identify 
the  population  they  should  consider 
when  considering  the  types  of  services 
to  provide.  It  then  provides  guidance 
and  examples  of  applying  the  four 
factors.  For  instance,  it  gives  examples 
on  how  to  apply  this  guidance  to: 
Receiving  and  responding  to  requests 

for  help 
Enforcement  stops  short  of  arrest  and 

field  investigations 
Custodial  interrogations 
Intake/detention 
Community  outreach 

B.  Departments  of  Corrections 

Appendix  A  also  helps  departments 
of  corrections  understand  how  to  apply 
the  four  factors.  For  instance,  it  gives 
examples  of  LEP  access  in: 
Intake 

Disciplinary  action 
Health  and  safety 
Participation  in  classes  or  other 

programs  affecting  length  of  sentence 
English  as  a  Second  Language  (ESL) 

Classes 
Community  corrections  programs 

C.  Other  Types  of  Recipients 

Appendix  A  also  applies  the  four 
factors  and  gives  examples  for  other 
types  of  recipients.  Those  include,  for 
example: 

Courts 

fuvenile  Justice  Programs 
Domestic  Violence  Prevention/ 
Treatment  Programs 

Appendix  A — Application  of  LEP 
Guidance  for  DOJ  Recipients  to  Specific 
Types  of  Recipients 

While  a  wide  range  of  entities  receive 
federal  Financial  assistance  through  DOJ, 
mo.st  of  DOI's  assistance  goes  to  law 
enforcement  agencies,  including  state  and 
local  police  and  sheriffs'  departments,  and  to 
state  departments  of  corrections.  Sections  A 
and  B  below  provide  examples  of  how  these 
two  major  types  of  DOJ  recipients  might 
apply  the  four-factor  analysis.  Section  C 
provides  examples  for  other  types  of 
recipients.  The  examples  in  this  Appendix 


are  not  meant  to  be  exhaustive  and  may  not 
apply  in  many  situations. 

The  requirements  of  the  Title  VI 
regulations,  as  clarified  by  this  Guidance, 
supplement,  but  do  not  supplant, 
constitutional  and  other  statutory  or 
regulatory  provisions  that  may  require  LEP 
ser\'ices.  Thus,  a  proper  application  of  the 
four-factor  analysis  and  compliance  with  the 
Title  VI  regulations  does  not  replace 
constitutional  or  other  statutory  protections 
mandating  warnings  and  notices  in  languages 
other  tharf  English  in  the  criminal  justice 
context.  Rather,  this  Guidance  clarifies  the 
Title  VI  regulatory  obligation  to  address,  in 
appropriate  circumstanr  es  and  in  a 
reasonable  manner,  the  language  assistance 
needs  of  LEP  individuals  beyond  those 
fequired  by  the  Constitution  or  statutes  and 
regulations  other  than  the  Title  VI 
regulations. 

A,  State  and  Local  Law  Enforcement 

For  the  vast  majority  of  the  public, 
exposure  to  law  enforcement  begins  and  ends 
with  interactions  with  law  enforcement 
personnel  discharging  their  duties  while  on 
patrol,  responding  to  a  request  for  services, 
talking  to  witnesses,  or  conducting 
community  outreach  activities.  For  a  much 
smaller  number,  that  exposure  includes  a 
visit  to  a  station  house.  And  for  an  important 
but  even  smaller  number,  that  visit  to  the 
station  house  results  in  entry  into  the 
criminal  justice,  judicial,  or  juvenile  justice 
systems. 

The  common  thread  running  through  these 
and  other  interactions  between  the  public 
and  law  enforcement  is  the  exchange  of 
information.  Where  police  and  sheriffs' 
departments  receive  federal  financial 
assistance,  these  departments  have  an 
obligation  to  provide  LEP  services  to  LEP 
individuals  to  ensure  that  they  have 
meaningful  access  to  the  system,  including, 
for  example,  understanding  rights  and 
accessing  police  assistance.  Language  barriers 
can,  for  instance,  prevent  victims  from 
effectively  reporting  crimes  to  the  police  and 
hinder  police  investigations  of  reported 
crimes.  For  example,  failure  to  communicate 
effectively  with  a  victim  of  domestic  violence 
can  result  in  reliance  on  the  batterer  or  a 
minor  child  and  failure  to  identify  and 
protect  against  harm. 

Many  police  and  sheriffs'  departments 
already  provide  language  services  in  a  wide 
variety  of  circumstances  to  obtain 
information  effectively,  to  build  trust  and 
relationships  with  the  community,  and  to 
contribute  to  the  safety  of  law  enforcement 
personnel.  For  example,  many  police 
departments  already  have  available  printed 
Miranda  rights  in  languages  other  than 
English  as  well  as  interpreters  available  to 
inform  LEP  persons  of  their  rights  and  to 
interpret  police  interviews.'  In  areas  where 
significant  LEP  populations  reside,  law- 
enforcement  officials  already  may  have  forms 
and  notices  in  languages  other  than  English 


'  The  Department's  Federal  Bureau  of 
Investigation  makes  written  versions  of  those  rights 
available  in  several  different  languages.  Of  course, 
where  literacy  is  of  concern,  these  are  most  useful 
in  assisting  an  interpreter  in  using  consistent  terms 
when  providing  Miranda  warnings  orally. 
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or  the\  may  employ  bilingual  law- 
enforcement  officers,  intake  personnel, 
c;ounselors,  and  support  staff.  These 
experiences  can  form  a  strong  basis  for 
applying  the  four-factor  analysis  and 
complying  with  the  Title  VI  regulations. 

1 .  General  Principles 

The  touchstone  of  the  four-factor  analysis 
is  reasonableness  based  upon  the  specific: 
purposes,  needs,  and  capabilities  of  the  law 
enforcement  service  under  review  and  an 
appreciation  of  the  nature  and  particularized 
needs  of  the  LEP  population  served. 
Accordingly,  the  analysis  cannot  provide  a 
single  uniform  answer  on  how  service  to  LEP 
persons  must  be  provided  in  ail  programs  or 
activities  in  all  situations  or  whether  such 
service  need  be  provided  at  all.  Knowledge 
of  local  conditions  and  community  needs 
becomes  c:riticai  in  determining  the  type  and 
level  of  language  services  needed. 

Before  giving  specific  examples,  several 
general  points  should  assist  law  enforcement 
in  correctly  applying  the  analysis  to  the  wide 
range  of  services  employed  in  their  particular 
jurisdictions. 

a.  Permanent  Versus  Seasonal  Populations 

In  many  communities,  resident 
populations  change  over  time  or  season.  For 
example,  in  some  resort  communities, 
populations  swell  during  peak  vacation 
periods,  many  times  exc:eeding  the  number  of 
permanent  residents  of  the  jurisdiction.  In 
other  communities,  primarily  agricultural 
areas,  transient  populations  of  agricultural 
workers  will  require  increased  law 
enforcement  services  during  the  relevant 
harvest  season.  This  dynamic  demographic 
ebb  and  flow  can  also  dramatically  change 
the  size  and  nature  of  the  LEP  community 
likelv  to  come  into  contact  with  law 
enforcement  personnel.  Thus,  law 
enforcement  officials  may  not  want  to  limit 
their  analysis  to  numbers  and  percentages  of 
permanent  residents.  In  assessing  factor 
one — the  number  or  propertion  of  LEP 
individuals — police  departments  should 
consider  any  significant  but  temporary 
changes  in  a  jurisdiction's  demographics. 

Example:  A  rural  jurisdiction  has  a 
permanent  population  of  30.000.  7%  of 
which  is  Hispanic.  Based  on  census  data  and 
on  information  from  the  contiguous  school 
district,  of  that  number,  only  15%  are 
estimated  to  be  LEP  individuals.  Thus,  the 
total  estimated  permanent  LEP  population  is 
315  or  approximately  1%  of  the  total 
permanent  population.  Under  the  four-factor 
analysis,  a  sheriffs'  department  could 
reasonably  conclude  that  the  small  number  of 
LEP  persons  makes  the  affirmative 
translation  of  documents  and/or  employment 
of  bilingual  staff  unnecessary.  However, 
during  the  spring  and  summer  planting  and 
harvest  seasons,  the  local  population  swells 
to  40,000  due  to  the  influx  of  seasonal 
agricultural  workers.  Of  this  transitional 
number,  about  75%  are  Hispanic  and  about 
50%  of  that  number  are  LEP  individuals. 
This  information  comes  from  the  schools  and 
a  local  migrant  worker  community  group. 
Thus,  during  the  harvest  season,  the 
jurisdiction's  LEP  population  increases  to 
over  10%  of  all  residents.  In  this  case,  the 
department  may  want  to  consider  whether  it 


is  required  to  translate  vital  written 
documents  into  Spanish.  In  addition,  the 
predictability  of  contact  during  those  seasons 
makes  it  important  for  the  jurisdiction  to 
review  its  interpretation  services  to  ensure 
meaningful  access  for  LEP  indi\'iduals. 

b.  Target  Audiences 

For  most  law  enforcement  services,  the 
target  audience  is  defined  in  geographic 
rather  than  programmatic  terms.  However, 
some  services  may  be  targeted  to  reach  a 
particular  audience  (e.g.,  elementary  school 
children,  elderly,  residents  of  high  crime 
areas,  minority  c:ommunities,  small  business 
owners/operators).  Also,  within  the  larger 
geographic  area  covered  by  a  police 
department,  certain  precincts  or  portions  of 
precincts  may  have  concentrations  of  LEP 
persons.  In  these  cases,  even  if  the  overall 
number  or  proportion  of  LEP  individuals  in 
the  district  is  low.  the  frequency  of  contact 
may  be  foreseeably  higher  for  certain  areas  or 
programs.  Thus,  the  second  factor — 
frequency  of  contact — should  be  considered 
in  light  of  the  specific  program  or  the 
geographic  area  being  served. 

Example  A  police  department  that 
receives  funds  from  the  DOI  Office  of  Justice 
Programs  initiates  a  program  to  increase 
awareness  and  understanding  of  police 
services  among  elementary  school  age 
children  in  high  crime  areas  of  the 
jurisdiction.  This  program  involves  "Officer 
in  the  Classroom"  presentations  at 
elementary  schools  located  in  areas  of  high 
poverty.  The  population  uf  the  jurisdiction  is 
estimated  to  include  only  3%  LEP 
individuals.  However,  the  LEP  population  at 
the  target  schools  is  35%.  the  vast  majority 
of  whom  are  Vietnamese  speakers.  In 
applying  the  four-factor  analysis,  the  higher 
LEP  language  group  populations  of  the  target 
schools  and  the  frequency  of  c;ontact  within 
the  program  with  LEP  students  in  those 
schools,  not  the  LEP  population  generally, 
should  be  used  in  determining  the  nature  of 
the  LEP  needs  of  that  particular  program. 
Further,  because  the  Vietnamese  LEP 
population  is  concentrated  in  one  or  two 
main  areas  of  town,  the  police  department 
should  expect  the  frequency  of  contact  with 
Vietnamese  LEP  individuals,  in  general,  to  be 
quite  high  in  those  areas,  and  it  should  apply 
the  four-factor  analysis  accordingly  with 
respect  to  other  services  provided  by  the 
police  department. 

c.  Importance  of  Service/Information 

Given  the  critical  role  law  enforcement 
plays  in  maintaining  quality  of  life  and 
property,  traditional  law  enforcement  and 
protective  services  rank  high  on  the  critical/ 
non-critical  continuum.  However,  this  does 
not  mean  that  information  about,  or  provided 
bv.  each  of  the  myriad  services  and  activities 
performed  bv  law  enforcement  officials  must 
be  equally  available  in  languages  other  than 
English.  While  clearlv  important  to  the 
ultimate  success  of  law  enforcement,  certain 
community  outreach  activities  do  not  have 
the  same  direct  impact  on  the  provision  of 
core  law  enforcement  sen'ices  as  the 
activities  of  91 1  lines  or  law  enforcement 
officials'  ability  to  respond  to  requests  for 
assistance  while  on  patrol,  to  communicate 
basic  information  to  suspects,  etc. 


Nevertheless,  with  the  rising  importance  of 
community  partnerships  and  community- 
based  programming  as  a  law  enforcement 
technique,  the  need  for  language  services 
with  respect  to  these  programs  should  be 
considered  in  applying  the  four-factor 
analysis. 

d.  Interpreters 

lust  as  with  other  recipients,  law 
enforcement  recipients  have  a  variety  of 
options  for  providing  language  services. 
Under  certain  circumstances,  when 
interpreters  are  required  and  recipients 
should  provide  competent  interpreter 
services  free  of  cost  to  the  LEP  person,  LEP 
persons  should  be  advised  that  they  may 
choose  either  to  secure  the  assistance  of  an 
interpreter  of  their  own  choosing,  at  their 
own  expense,  or  a  competent  interpreter 
provided  by  the  recipient. 

If  the  LEP  person  decides  to  provide  his  or 
her  own  interpreter,  the  provision  of  this 
choice  to  the  LEP  person  and  the  LEP- 
person's  election  should  be  documented  in 
anv  written  record  generated  with  respect  to 
the  LEP  person.  While  an  LEP  person  may 
sometimes  look  to  bilingual  family  members 
or  friends  or  other  persons  with  whom  they 
are  comfortable  for  language  assistance,  there 
are  many  situations  where  an  LEP  person 
might  want  to  rely  upon  recipient-supplied 
interpretative  services.  For  example,  such 
individuals  may  not  be  available  when  and 
where  they  are  needed,  or  may  not  have  the 
abilitv  to  interpret  program-specific  technical 
information.  Alternatively,  an  individual 
mav  feel  uncomfortable  revealing  or 
describing  sensitive,  confidential,  or 
potentially  embarrassing  medical,  law 
enforcement  (  eg.,  sexual  or  violent  assaults), 
family,  or  financial  information  to  a  family 
member,  friend,  or  member  of  the  local 
community.  Similarly,  there  may  be 
situations  where  a  recipient's  own  interests 
juslifv'  the  provision  of  an  interpreter 
regardless  of  whether  the  LEP  individual  also 
provides  his  or  her  own  interpreter.  For 
example,  where  precise,  complete  and 
accurate  translations  of  information  and/or 
testimony  are  critical  for  law  enforcement, 
adjudicatory  or  legal  reasons,  a  recipient 
might  decide  to  provide  its  own, 
independent  interpreter,  even  if  an  LEP 
person  wants  to  use  their  own  interpreter  as 
well. 

In  emergency  situations  that  are  not 
reasonably  foreseeable,  the  recipient  may 
have  to  temporarily  rely  on  non-recipient- 
provided  language  services.  Reliance  on 
children  is  especially  discouraged  unless 
there  is  an  extreme  emergency  and  no 
preferable  interpreters  are  available. 

While  all  language  services  need  to  be 
competent,  the  greater  the  potential 
consequences,  the  greater  the  need  to 
monitor  interpretation  ser\'ices  for  quality. 
For  instance,  it  is  important  that  mterpreters 
in  custodial  interrogations  be  highly 
competent  to  translate  legal  and  other  law 
enforcement  concepts,  as  well  as  be 
extremely  accurate  in  their  interpretation.  It 
may  be  sufficient,  however,  for  a  desk  clerk 
who  is  bilingual  but  not  skilled  at 
interpreting  to  help  an  LEP  person  figure  out 
to  whom  he  or  she  needs  to  talk  about  setting 
up  a  neighborhood  watch. 
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2.  Applying  the  Four-Factor  Analysis  Along 
the  Law  Enforcement  Continuum 

While  all  police  activities  are  important, 
the  four-factor  analysis  requires  some 
prioritizing  so  that  language  services  are 
targeted  where  most  needed  because  of  the 
nature  and  importance  of  the  particular  law 
enforcement  activity  involved.  In  addition, 
because  of  the  "reasonableness"  standard, 
and  frequency  of  contact  and  resources/costs 
factors,  the  obligation  to  provide  language 
services  increases  where  the  importance  of 
the  activity  is  greater. 

Under  this  framework,  then,  critical  areas 
for  language  assistance  could  include  911 
calls,  custodial  interrogation,  and  health  and 
safety  issues  for  persons  within  the  control 
of  the  police.  These  activities  should  be 
considered  the  most  important  under  the 
four-factor  analysis.  Systems  for  receiving 
and  investigating  complaints  from  the  public 
are  important.  Often  very  important  are 
routine  patrol  activities,  receiving  non- 
emergency information  regarding  potential 
crimes,  and  ticketing.  Community  outreach 
activities  are  hard  to  categorize,  but  generally 
they  do  not  rise  to  the  same  level  of 
importance  as  the  other  activities  listed. 
However,  with  the  importance  of  community 
partnerships  and  community-based 
programming  as  a  law  enforcement 
technique,  the  need  for  language  services 
with  respect  to  these  programs  should  bt- 
considered  in  applying  the  four-factor 
analysis.  Police  departments  have  a  great 
deal  of  flexibility  in  determining  how  to  best 
address  their  outreach  to  LEP  populations. 

a.  Receiving  and  Responding  to  Requests  for 
Assistance 

LEP  persons  must  have  meaningful  access 
to  police  services  when  they  are  victims  of 
or  witnesses  to  alleged  criminal  activity. 
Effective  reporting  systems  transform 
victims,  witnesses,  or  bystanders  into 
assistants  in  law  enforcement  and 
investigation  processes.  Given  the  critical 
role  the  public  plays  in  reporting  crimes  or 
directing  limited  law  enforcement  resources 
to  time-sensitive  emergency  or  public  safety 
situations,  efforts  to  address  the  language 
assistance  needs  of  LEP  individuals  could 
have  a  significant  impact  on  improving 
responsiveness,  effectiveness,  and  safety. 

Emergency  service  lines  for  the  public,  or 
911  lines,  operated  by  agencies  that  receive 
federal  financial  assistance  must  be 
accessible  to  persons  who  are  LEP.  This  will 
mean  different  things  to  different 
jurisdictions.  For  instance,  in  large  cities 
with  significant  LEP  communities,  the  91 1 
line  may  have  operators  who  are  bilingual 
and  capable  of  accurately  interpreting  in  high 
stress  situations.  Smaller  cities  or  areas  with 
small  LEP  populations  should  still  have  to 
have  a  plan  for  serving  callers  who  are  LEP. 
but  the  LEP  policy  and  implementation  may 
involve  a  telephonic  interpretation  service 
that  is  fast  enough  and  reliable  enough  to 
attend  to  the  emergency  situation,  or  include 
some  other  accommodation  short  of  hiring 
bilingual  operators. 

Example:  A  large  city  provides  bilingual 
operators  for  the  most  frequently 
encountered  languages,  and  uses  a 
commercial  telephone  interpretation  service 


when  it  receives  calls  from  LEP  persons  who 
speak  other  languages.  Ten  percent  of  the 
city's  population  is  LEP.  and  sixty  percent  of 
the  LEP  population  speaks  Spanish.  In 
addition  to  911  service,  the  city  has  a  311 
line  for"non-emergency  police  services.  The 
311  Center  has  Spanish  speaking  operators 
available,  and  uses  a  language  bank,  staffed 
by  the  city's  bilingual  city  employees  who 
are  competent  translators,  for  other  non- 
English-speaking  callers.  The  city  also  has  a 
campaign  to  educate  non-English  speakers 
when  to  use  311  instead  of  911.  These 
actions  constitute  strong  evidence  of 
compliance. 

b.  Enforcement  Stops  Short  of  Arrest  and 
Field  Investigations 

Field  enforcement  includes,  for  example, 
traffic  stops,  pedestrian  stops,  serving 
warrants  and  restraining  orders.  Terry  stops, 
activities  in  aid  of  other  jurisdictions  or 
federal  agencies  (e.g..  fugitive  arrests  or  INS 
detentions),  and  crowd/traffic  control. 
Because  of  the  diffuse  nature  of  these 
activities,  the  reasonableness  standard  allows 
for  great  flexibility  in  providing  meaningful 
access.  Nevertheless,  the  ability  of  law 
enforcement  agencies  to  discharge  fully  and 
effectively  their  enforcement  and  crime 
interdiction  mission  requires  the  ability  to 
communicate  instructions,  commands,  and 
notices.  For  example,  a  routine  traffic  stop 
can  become  a  difficult  situation  if  an  officer 
is  unable  to  communicate  effectively  the 
reason  for  the  stop,  the  need  for 
identification  or  other  information,  and  the 
meaning  of  any  written  citation.  Requests  for 
consent  to  search  are  meaningless  if  the 
request  is  not  understood.  Similarly,  crowd 
control  commands  will  be  wholly  ineffective 
where  significant  numbers  of  people  in  a 
crowd  cannot  understand  the  meaning  of  law 
enforcement  commands. 

Given  the  wide  range  of  possible  situations 
in  which  law  enforcement  in  the  field  can 
take  place,  it  is  impossible  to  equip  every 
officer  with  the  tools  necessary  to  respond  to 
every  possible  LEP  scenario.  Rather,  in 
applying  the  four  factors  to  field 
enforcement,  the  goal  should  be  to 
implement  measures  addressing  the  language 
needs  of  significant  LEP  populations  in  the 
most  likely,  common,  and  important 
situations,  as  consistent  with  the  recipients' 
resources  and  costs. 

Example:  A  police  department  serves  a 
jurisdiction  with  a  significant  number  of  LEP 
individuals  residing  in  one  or  more 
precincts,  and  it  is  routinely  asked  to  provide 
crowd  control  servif:es  at  community  events 
or  demonstrations  in  those  precincts.  If  it  is 
otherwise  consistent  with  the  requirements 
of  the  four-factor  analysis,  the  police 
department  should  assess  how  it  will 
discharge  its  crowd  control  duties  in  a 
language-appropriate  manner.  Among  the 
possible  approaches  are  plans  to  assign 
bilingual  officers,  basic  language  training  of 
all  officers  in  common  law  enforcement 
commands,  the  use  of  devices  that  provide 
audio  commands  in  the  predictable 
languages,  or  the  distribution  of  translated 
written  materials  for  use  by  officers. 

Field  investigations  include  neighborhood 
canvassing,  witness  identification  and 
interviewing,  investigative  or  Terry  stops. 


and  similar  activities  designed  to  solicit  and 
obtain  information  from  the  community  or 
particular  persons.  Encounters  with  LEP 
individuals  will  often  be  less  predictable  in 
field  investigations.  However,  the 
jurisdiction  should  still  assess  the  potential 
for  contact  with  LEP  individuals  in  the 
course  of  field  investigations  and 
investigative  stops,  identify  the  LEP  language 
group(s)  most  likely  to  be  encountered,  and 
provide,  if  it  is  consistent  with  the  four-factor  . 
analysis,  its  officers  with  suffit:ient 
interpretation  and/or  translation  resources  to 
ensure  that  lack  of  English  proficiency  does 
not  impede  otherwise  proper  investigations 
or  unduly  burden  LEP  individuals. 

Example:  A  police  department  in  a 
moderately  large  city  includes  a  precinct  that 
serves  an  area  which  includes  significant  LEP 
populations  whose  native  languages  are 
Spanish,  Korean,  and  Tagalog.  Law- 
enforcement  officials  could  reasonably 
consider  the  adoption  of  a  policy  assigning 
bilingual  investigative  officers  to  the  precinct 
and/or  creating  a  resource  list  of  department 
emplovees  competent  to  interpret  and  ready 
to  assist  officers  by  phone  or  radio.  This 
could  be  combined  with  developing 
language-appropriate  w-ritten  materials,  such 
as  consents  to  searches  or  statements  of 
rights,  for  use  by  its  officers  where  LEP 
individuals  are  literate  in  their  languages.  In 
certain  circumstances,  it  may  also  be  helpful 
to  have  telephonic  interpretation  service 
access  where  other  options  are  not  successful 
and  safety  and  availability  of  phone  access 
permit. 

Example:  A  police  department  receives 
federal  financial  assistance  and  serves  a 
predominantly  Hispanic  neighborhood.  It 
routinely  sends  officers  on  domestic  violence 
calls.  The  police  department  is  in  a  state  in 
which  English  has  been  declared  the  official 
language.  The  police  therefore  determine  that 
they  cannot  provide  language  services  to  LEP 
persons.  Thus,  when  the  victim  of  domestic 
violence  speaks  only  Spanish  and  the 
perpetrator  speaks  English,  the  officers  have 
no  way  to  speak  with  the  victim  so  they  only 
get  the  perpetrator's  side  of  the  story.  The 
failure  to  communicate  effectively  with  the 
victim  results  in  further  abuse  and  failure  to 
charge  the  batterer.  The  police  department 
should  be  aware  that  despite  the  state's 
official  English  law,  the  Title  VI  regulations 
apply  to  it.  Thus,  the  police  department 
should  provide  meaningful  access  for  LEP 
persons. 

c.  Custodial  Interrogations 

Custodial  interrogations  of  unrepresented 
LEP  individuals  trigger  constitutional  rights 
that  this  Guidance  is  not  designed  to  address. 
Given  the  importance  of  being  able  to 
communicate  effectively  under  such 
circumstances,  law  enforcement  recipients 
should  ensure  competent  and  free  language 
services  for  LEP  individuals  in  such 
situations.  Law  enforcement  agencies  are 
strongly  encouraged  to  create  a  written  policy 
on  language  assistance  for  LEP  persons  in 
this  area.  In  addition,  in  formulating  a  policy 
for  effectively  communicating  with  LEP 
individuals,  agencies  should  strongly 
consider  whether  qualified  independent 
interpreters  would  be  more  appropriate 
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during  custodial  interrogations  than  law 
enforcement  personnel  themselves. - 

Example:  A  large  (:it\  police  department 
institutes  an  LEP  plan  that  requires  arresting 
officers  to  proc:ure  a  qualified  interpreter  for 
any  custodial  interrogation,  notification  of 
rights,  or  taking  of  a  statement,  and  any 
communication  by  an  LEP  individual  in 
response  to  a  law  enforcement  officer.  When 
considering  whether  an  interpreter  is 
qualified,  the  LEP  polic\'  discourages  use  of 
police  offic:ers  as  interpreters  in 
interrogations  except  under  circumstances  in 
which  the  LEP  individual  is  informed  of  the 
officer's  dual  role  and  the  reliability  of  the 
interpretation  is  verified,  such  as.  for 
example,  where  the  officer  has  been  trained 
and  tested  in  interpreting  and  tape  recordings 
are  made  of  the  entire  inter\iew.  In 
determining  whether  an  interpreter  is 
qualified,  the  jurisdiction  uses  the  analysis 
noted  above.  These  ac:tions  would  constitute 
strong  evidence  of  compliance. 

d.  Intake/Detention 

,State  or  local  law  enforcement  agencies 
that  arrest  LEP  persons  should  consider  the 
inherent  communication  impediments  to 
gathering  information  from  the  LEP  arrestee 
through  an  intake  or  booking  process.  Aside 
from  the  basic:  information,  such  as  the  LEP 
arrestee's  name  and  address,  law 
enforcement  agencies  should  evaluate  their 
ability  to  communic;ate  with  the  LEP  arrestee 
about  his  or  her  medical  c  ondition.  Because 
medical  screening  questions  are  commonly 
used  to  elicit  information  on  the  arrestee's 
medical  needs,  suicidal  inclinations, 
presence  of  contagious  diseases,  potential 
illness,  resulting  symptoms  upon  wirhdrawal 
from  certain  medications,  or  the  need  to 
segregate  the  arrestee  from  other  prisoners,  it 
is  important  for  law  enforcement  agencies  to 
consider  how  to  communicate  effectively 
with  an  LEP  arrestee  at  this  stage.  In 
jurisdictions  with  few  bilingual  officers  or  in 
situations  where  the  LEP  person  speaks  a 
language  not  encountered  very  frequently, 
telephonic  interpretation  services  may 
provide  the  most  cost  effective  and  efficient 
method  of  communication. 

e.  Community  Outreach 

Community  outreach  activities 
increasingly  are  recognized  as  important  to 
the  ultimate  success  of  more  traditional 
duties.  Thus,  an  application  of  the  four-factor 
analysis  to  community  outreach  activities 
can  plav  an  important  role  in  ensuring  that 
the  purpose  of  these  activities  (to  improve 
police/community  relations  and  advance  law 
enforcement  objectives)  is  not  thwarted  due 
to  the  failure  to  address  the  language  needs 
of  LEP  persons. 

Example:  A  police  department  initiates  a 
program  of  domestic  counseling  in  an  effort 
to  reduce  the  number  or  intensity  of  domestic: 
violence  interactions.  A  review  of  domestic: 
violence  rec:ords  in  the  city  reveals  that  25% 
of  all  domestic  violence  responses  are  to 
minority  areas  and  30%  of  those  responses 
involve  interactions  with  one  or  more  LEP 
persons,  most  of  whom  speak  the  same 


language.  .•Xfter  completing  the  four-factor 
anaivsis.  the  department  should  take 
reasonable  steps  to  make  the  c:ounseling 
accessible  to  LEP  individuals.  For  instanf:e, 
the  department  could  seek  bilingual 
counselors  (for  whom  they  provided  training 
in  translation)  for  some  of  the  counseling 
positions.  In  addition,  the  department  could 
have  an  agreement  with  a  local  university  in 
which  bilingual  soc  ial  work  majors  who  are 
competent  in  interpreting,  as  well  as 
language  majors  who  are  trained  by  the 
department  in  basic  domestic  violence 
sensitiv  it\'  and  counseling,  are  used  as 
interpreters  when  the  in-house  bilingual  staff 
cannot  c:over  the  need.  Interpreters  under 
such  circumstances  should  sign  a 
confidentiality  agreement  with  the 
department.  These  actions  constitute  strong 
evidenc:e  of  compliance. 

Exnmplf:  .\  large  i  ity  has  initiated  an 
outreach  program  designed  to  address  a 
problem  of  robberies  of  Vietnamese  homes  by 
Vietnamese  gangs.  One  strategy  is  to  work 
with  community  groups  and  banks  and 
others  to  help  allay  traditional  fears  in  the 
community  of  putting  money  and  other 
valuables  in  banks.  Because  a  large  portion 
of  the  target  audience  is  Vietnamese  speaking 
and  LEP.  the  department  contracts  with  a 
bilingual  c;ommunit\'  liaison  competent  in 
the  skill  of  translating  to  help  with  outreach 
activities.  This  action  constitutes  strong 
evidence  of  compliance. 

B.  Departments  of  Corrections/Jails/ 
Detention  Centers 

Departments  of  corrections  that  receive 
federal  financial  assistance  from  DOI  must 
provide  LEP  prisoners  '  with  meaningful 
ac:cess  to  benefits  and  services  within  the 
program.  In  order  to  do  so.  corrections 
departments,  like  other  recipients,  must 
apply  the  four-factor  analysis. 

1   General  Principles 

Departments  of  corrections  also  have  a 
wide  variety  of  options  in  providing 
translation  services  appropriate  to  the 
particular  situation.  Bilingual  staff  competent 
in  interpreting,  in  person  or  bv  phone,  pose 
one  option.  .Additionalh'.  parti(  ular  prisons 
mav  have  agreements  with  local  colleges  and 
universities,  interpreter  services,  and/or 
communitv  organizations  to  provide  paid  or 
volunteer  competent  translators  under 
agreements  of  confidentiality  and 
impartiality.  Telephonic:  interpretation 
servic:es  may  offer  a  prudent  oral  interpreting 
option  for  prisons  with  ver\  few  and/or 
infrequent  prisoners  in  a  particular  language 
group.  Reliance  on  fellow  prisoners  is 


-Some  state  laws  prohibit  pollc:e  officers  from 
serving  as  interpreters  during  custodial 
interrogation  of  suspects. 


'  In  this  Guidance,  the  terms  "prisoners"  or 
inmates'   include  all  of  those  indiviciuals, 
including  Immigration  and  Naturalization  Service 
(INS)  detainees  and  juveniles,  who  are  held  in  a 
facilit\  operated  by  a  recipient.  Ciertain  statutory. 
regulator\ .  or  constitutional  mandates/rights  may 
apply  ouiy  to  juveniles,  such  as  educational  rights. 
including  those  for  students  with  disabilities  or 
limited  English  profit  iency  Because  a  decision  by 
a  recipient  or  a  federal,  slate,  or  local  entity  to  make 
an  a(  tivitv  compulsory  servos  as  strong  evidence  of 
the  programs  importance,  the  obligation  to  provide 
language  senices  may  differ  depending  upon 
whether  the  LEP  person  is  a  juvenile  or  an  adult 
inmate. 


generally  not  appropriate.  Reliance  on  fellow 
prisoners  should  only  be  an  option  in 
unforeseeable  emergency  circumstances; 
when  the  LEP  inmate  signs  a  waiver  that  is 
in  his/her  language  and  in  a  form  designed 
for  him/her  to  understand;  or  where  the  topic 
of  communication  is  not  sensitive, 
confidential,  important,  or  technical  in 
nature  and  the  prisoner  is  competent  in  the 
skill  of  interpreting. 

In  addition,  a  department  of  corrections 
that  receives  federal  financial  assistanc:e 
would  be  ultimately  responsible  for  ensuring 
that  LEP  inmates  have  meaningful  access 
within  a  prison  run  by  a  private  or  other 
entity  with  which  the  department  has 
entered  into  a  contract.  The  department  may 
provide  the  staff  and  materials  necessary  to 
provide  required  language  sen'ices,  or  it  may 
choose  to  require  the  entitv  with  which  it 
contracted  to  provide  the  services  itself. 

2.  Applying  the  Four  Factors  Along  the 
Corrections  Continuum 

As  with  law  enforcement  activities,  critical 
and  predictable  contact  with  LEP  individuals 
poses  the  greatest  obligation  for  language 
services.  Corrections  facilities  have 
somewhat  greater  abilities  to  assess  the 
language  needs  of  those  they  encounter, 
although  inmate  populations  may  change 
rapidiv  in  some  areas.  Contact  affecting 
health  and  safety,  length  of  stay,  and 
discipline  likely  present  the  most  critical 
situations  under  the  four-factor  analysis, 

a.  Assessment 

Each  department  of  corrections  that 
receives  federal  financial  assistance  should 
assess  the  number  of  LEP  prisoners  who  are 
in  the  system,  in  which  prisons  they  are 
located,  and  the  languages  he  or  she  speaks. 
Each  prisoner's  LEP  status,  and  the  language 
he  or  she  speaks,  should  be  placed  in  his  or 
her  file.  Although  this  Guidance  and  Title  VI 
are  not  meant  to  address  literacy  levels, 
agencies  should  be  aware  of  literacy 
problems  so  that  LEP  services  are  provided 
in  a  way  that  is  meaningful  and  useful  (  e.g., 
translated  written  materials  are  of  little  use 
to  a  nonliterate  inmate).  After  the  initial 
assessment,  new  LEP  prisoners  should  be 
identified  at  intake  or  orientation,  and  the 
data  should  be  updated  accordingly 

b.  Intake/Orientation 

Intake/Orientation  plays  a  critical  role  not 
merely  in  the  system's  identification  of  LEP 
prisoners,  but  in  providing  those  prisoners 
with  fundamental  information  about  their 
obligations  to  comply  with  system 
regulations,  participate  in  education  and 
training,  receive  appropriate  medical 
treatment,  and  enjoy  recreation.  Even  if  only 
one  prisoner  doesn't  understand  English,  that 
prisoner  should  likely  be  given  the 
opportunity  to  be  informed  of  the  rules, 
obligations,  and  opportunities  in  a  manner 
designed  effectively  to  communic:ate  these 
matters.  An  appropriate  analogy  is  the 
obligation  to  communicate  effectively  with 
deaf  prisoners,  which  is  most  frequenth 
accomplished  through  sign  language 
interpreters  or  written  materials.  Not  every 
prison  will  use  the  same  method  for 
providing  language  assistance.  Prisons  with 
large  numbers  of  Spanish-speaking  LEP 
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prisoners,  far  example,  may  choose  to 
translate  written  rules,  notices,  and  other 
important  orientation  material  into  Spanish 
with  oral  instructions,  whereas  prisons  with 
verv  few  such  inmates  may  choose  to  rely 
upon  a  telephonic  interpretation  service  or 
qualified  community  volunteers  to  assist. 

Example:  The  department  of  corrections  in 
a  stale  with  a  ,5%  Haitian  Creole-speaking 
LEP  correc:tions  population  and  an  8% 
Spanish-speaking  LEP  population  receives 
federal  financial  assistance  to  expand  one  of 
its  prisons.  The  department  of  corrections 
has  developed  an  intake  video  in  Haitian 
Creole  and  another  in  Spanish  for  all  of  the 
prisons  within  the  department  to  use  when 
orienting  new  prisoners  who  are  LEP  and 
speak  one  of  those  languages.  In  addition,  the 
department  provides  inmates  with  an 
opportunitv  to  ask  questions  and  discuss 
intake  information  through  either  bilingual 
staff  who  are  competent  in  interpreting  and 
who  are  present  at  the  orientation  or  who  are 
patched  in  by  phone  to  act  as  interpreters. 
The  department  also  has  an  agreement 
wherebv  some  of  its  prisons  house  a  small 
number  of  L\'S  detainees.  For  those  detainees 
or  other  inmates  who  are  LEP  and  do  not 
speak  Haitian  Creole  or  Spanish,  the 
department  has  created  a  list  of  sources  for 
interpretation,  including  department  staff, 
contract  interpreters,  university  resources, 
and  a  telephonic  interpretation  service.  Each 
person  receives  at  least  an  oral  explanation 
of  the  rights,  rules,  and  opportunities.  These 
actions  constitute  strong  evidence  of 
compliance. 

A  department  of  corrections  that  receives 
federal  financial  assistance  determines  that, 
even  though  the  state  in  which  it  resides  has 
a  law  declaring  English  the  official  language, 
it  should  still  ensure  that  LEP  prisoners 
understand  the  rules,  rights,  and 
opportunities  and  have  meaningful  access  to 
important  information  and  services  at  the 
state  prisons.  Despite  the  state's  official 
English  law.  the  Title  VI  regulations  apply  to 
the  department  of  corrections. 

c.  Disciplinary  Action 

When  a  prisoner  who  is  LEP  is  the  subject 
of  disciplinary  action,  the  prison,  where 
appropriate,  should  provide  language 
assistance.  That  assistance  should  ensure  that 
the  LEP  prisoner  had  adequate  notice  of  the 
rule  in  question  and  is  meaningfully  able  to 
understand  and  participate  in  the  process 
afforded  prisoners  under  those 
circumstances.  As  noted  previously,  fellow 
inmates  should  generally  not  serve  as 
interpreters  in  disciplinary  hearings. 

d.  Health  and  Safety 

Prisons  providing  health  services  should 
refer  to  Department  of  Health  and  Humans 
Services'  guidance  ■•  regarding  health  care 
providers'  Title  VI  and  Title  VI  regulatory 
obligations,  as  well  as  with  this  Guidance. 

HealtH  care  ser\ices  are  obviously 
extremely  important.  How  access  to  those 
services  is  provided  depends  upon  the  four- 
factor  analysis.  If.  for  instance,  a  prison 
serves  a  high  proportion  of  LEP  individuals 


*  A  copy  of  that  guidance  ran  be  found  on  the 
HHS  Web  site  at  http/'wH-w  hhs.gov/ocr/lep/  and  at 
hffp  //w-Hiv.u.srfo/.gov/rrf/cor 


who  speak  Spanish,  then  the  prison  health 
care  provider  should  likely  have  available 
qualified  bilingual  medical  staff  or 
interpreters  versed  in  medical  terms.  If  the 
population  of  LEP  individuals  is  low.  then 
the  prison  may  choose  instead,  for  example, 
to  rely  on  a  local  community  volunteer 
program  that  provides  qualified  interpreters 
through  a  university.  Due  to  the  private 
nature  of  medical  situations,  only  in 
unpredictable  emergency  situations  or  in 
non-emergency  cases  where  the  inmate  has 
waived  rights  to  a  non-inmate  interpreter 
would  the  use  of  other  bilingual  inmates  be 
appropriate. 

e.  Participation  Affecting  Length  of  Sentence 

If  a  prisoner's  LEP  status  makes  him/her 
unable  to  participate  in  a  particular  program, 
such  a  failure  to  participate  should  not  be 
used  to  adversely  impac.t  the  length  of  stay 
or  significantly  affect  the  conditions  of 
imprisonment.  Prisons  have  options  in  how 
to  apply  this  standard.  For  instance,  prisons 
could:  (1)  Make  the  program  accessible  to  the 
LEP  inmate;  or  (2)  waive  the  requirement. 

Example:  State  law  provides  that  otherwise 
eligible  prisoners  may  receive  early  release  if 
they  take  and  pass  an  alcohol  counseling 
program.  Given  the  importance  of  early 
release.  LEP  prisoners  should,  where 
appropriate,  be  provided  access  to  this 
prerequisite  in  some  fashion.  How  that  access 
is  provided  depends  on  the  three  factors 
other  than  importance.  If.  for  example,  there 
are  manv  LEP  prisoners  speaking  a  particular 
language  in  the  prison  system,  the  class 
could  be  provided  in  that  language  for  those 
inmates.  If  there  were  far  fewer  LEP  prisoners 
speaking  a  particular  language,  the  prison 
might  still  need  to  ensure  access  to  this 
prerequisite  because  of  the  importance  of 
early  release  opportunities.  Options  include, 
for  example,  use  of  bilingual  teachers, 
contract  interpreters,  or  community 
volunteers  to  interpret  during  the  class, 
reliance  on  videos  or  written  explanations  in 
a  language  the  inmate  understands,  and/or 
modification  of  the  requirements  of  the  class 
to  meet  the  LEP  individual's  ability  to 
understand  and  communicate. 

f.  ESL  Classes 

States  often  mandate  English-as-a-Second 
language  (ESL)  classes  for  LEP  inmates. 
Nothing  in  this  Guidance  indicates  how 
recipients  should  address  such  mandates. 
ESL  courses  can  serve  as  an  important  part 
of  a  proper  LEP  plan  in  prisons  because,  as 
prisoners  gain  proficiency  in  English,  fewer 
language  services  are  needed.  However,  the 
fact  that  ESL  classes  are  provided  does  not 
necessarilv  obviate  the  need  to  provide 
meaningful  access  for  prisoners  who  are  not 
yet  English  proficient. 

g.  Community  Corrections 

This  guidance  also  applies  to  community 
corrections  programs  that  receive,  directly  or 
indirectly,  federal  financial  assistance.  For 
them,  the  most  frequent  contact  with  LEP 
individuals  will  be  with  an  offender,  a 
victim,  or  the  family  members  of  either,  but 
may  also  include  witnesses  and  community 
members  in  the  area  in  which  a  crime  was 
committed. 

As  with  other  ret:ipient  activities, 
community  corrections  programs  should 


apply  the  four  factors  and  determine  areas 
where  language  services  are  most  needed  and 
reasonable.  Important  oral  communications 
include,  for  example:  interviews:  explaining 
conditions  of  probations/release:  developing 
case  plans;  setting  up  referrals  for  services; 
regular  supervision  contai:ts;  outlining 
violations  of  probations/parole  and 
recommendations:  and  making  adjustments 
to  the  case  plan.  Competent  oral  language 
services  for  LEP  persons  are  important  for 
each  of  these  types  of  communication. 
Recipients  have  great  fiexibility  in 
determining  how  to  provide  those  services. 

lust  as  "with  all  language  services,  it  is 
important  that  language  services  be 
competent.  Some  knowledge  of  the  legal 
system  mav  be  necessary  in  certain 
circumstances.  For  example,  special  attention 
should  be  given  to  the  technical 
interpretation  skills  of  interpreters  used 
when  obtaining  information  from  an  offender 
during  pre-sentence  and  violation  of 
probation/parole  investigations  or  in  other 
circumstances  in  which  legal  terms  and  the 
results  of  inaccuracies  could  impose  an 
enormous  burden  on  the  LEP  person. 

In  addition,  just  as  with  other  rec:ipients. 
corrections  programs  should  identify  vital 
written  materials  for  probation  and  parole 
that  should  be  translated  when  a  significant 
number  or  proportion  of  LEP  individuals  that 
speak  a  particular  language  is  encountered. 
Vital  documents  in  this  context  could 
include,  for  instance:  probation/parole 
department  descriptions  and  grievance 
procedures,  offender  rights  information,  the 
pre-sentence/release  investigation  report, 
notices  of  alleged  violations,  sentencing/ 
release  orders,  including  conditions  of 
parole,  and  victim  impact  statement 
questionnaires. 

C.  Other  Types  of  Recipients 

DOJ  provides  federal  financial  assistance  to 
many  other  types  of  entities  and  programs, 
including,  for  example,  courts,  juvenile 
justice  programs,  shelters  for  victims  of 
domestic  violence,  and  domestic  violence 
prevention  programs.  The  Title  VI 
regulations  and  this  Guidance  apply  to  those 
entities.  Examples  involving  some  of  those 
recipients  follow: 

1.  Courts 

Application  of  the  four-factor  analysis 
requires  recipient  courts  to  ensure  that  LEP 
parties  and  witnesses  receive  competent 
language  services,  consistent  with  the  four- 
factor  analysis.  At  a  minimum,  every  effort 
should  be  taken  to  ensure  competent 
interpretation  for  LEP  individuals  during  all 
hearings,  trials,  and  motions  during  which 
the  LEP  individual  must  and/or  may  be 
present.  When  a  recipient  court  appoints  an 
attornev  to  represent  an  LEP  defendant,  the 
court  should  ensure  that  either  the  attorney 
is  proficient  in  the  LEP  person's  language  or 
that  a  competent  interpreter  is  provided 
during  consultations  between  the  attorney 
and  the  LEP  person. 

Many  states  have  created  or  adopted 
certificatiorrprocedures  for  court 
interpreters.  This  is  one  way  for  recipients  to 
ensure  competency  of  interpreters.  Where 
certification  is  available,  courts  should 
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consider  carefully  the  qualifications  of 
interpreters  who  are  not  certified.  Courts  will 
not.  however,  always  be  able  to  find  a 
certified  interpreter,  particularly  for  less 
frequently  en(  ountered  languages. 

Examphr.  A  state  court  receiving  DO) 
federal  financial  assistance  has  frequent 
contact  with  LEP  individuals  as  parties  and 
witnesses,  but  has  experienced  a  shortage  in 
certified  interpreters  in  the  range  of 
languages  encountered.  State  court  officials 
work  with  training  and  testing  consultants  to 
broaden  the  number  of  certified  interpreters 
available  in  the  top  several  languages  spoken 
bv  LEP  individuals  in  the  state.  Because 
resources  are  scarce  and  the  development  of 
tests  expensive,  state  court  officials  decide  to 
partner  with  other  states  that  have  already 
established  agreements  to  share  proficiency 
tests  and  to  develop  new  ones  together.  The 
state  court  officials  also  look  to  other  existing 
state  plans  for  examples  of:  codes  of 
professional  conduct  for  interpreters; 
mandatorv  orientation  and  basic  training  for 
interpreters;  interpreter  profic:iency  tests  in 
Spanish  and  Vietnamese  language 
interpretation;  a  written  test  in  English  for 
interpreters  in  all  languages  covering 
professional  responsibility,  basic  legal  term 
definitions,  court  procedures,  etc.  They  are 
considering  working  with  other  states  to 
expand  testing  c:ertification  programs  in 
coming  vears  to  include  several  other  most 
frequently  encountered  languages.  These 
actions  constitute  strong  evidence  of 
compliance. 

Many  individuals,  while  able  to 
communicate  in  English  to  some  extent,  are 
still  LEP  insofar  as  ability  to  understand  the 
terms  and  precise  language  of  the  courtroom. 
Courts  should  consider  carefully  whether  a 
person  will  be  able  to  understand  and 
communicate  effectively  in  the  stressful  role 
of  a  witness  or  partv  and  in  situations  where 
knowledge  of  language  subtleties  and/or 
technical  terms  and  concepts  are  involved  or 
where  key  determinations  are  made  based  on 
credibility. 

Example:  ludges  in  a  county  court 
receiving  federal  financial  assistance  have 
adopted  a  voir  dire  for  determining  a  witness' 
need  for  an  interpreter.  The  voir  dire  avoids 
questions  that  could  be  answered  with  "yes" 
or  "no."  It  includes  questions  about  comfort 
level  in  English,  and  questions  that  require 
active  responses,  such  as:  "How  did  you 
come  to  court  today?"  etc.  The  judges  also 
ask  the  witness  more  complicated  conceptual 
questions  to  determine  the  extent  of  the 
person's  proficiency  in  English.  These 
actions  constitute  strong  evidence  of 
compliance. 

Example:  A  court  encounters  a  domestic 
violence  victim  who  is  LEP.  Even  though  the 
court  is  located  in  a  state  where  English  has 
been  declared  the  official  language,  it 
employs  a  competent  interpreter  to  ensure 
meaningful  access.  Despite  the  state's  official 
English  law.  the  Title  VI  regulations  apply  to 
the  court. 

When  courts  experience  low  numbers  or 
proportions  of  LEP  individuals  from  a 
particular  language  group  and  infrequent 
contact  with  that  language  group,  creation  of 
a  new  certification  test  for  interpreters  may 
be  overlv  burdensome.  In  such  cases,  other 


methods  should  be  used  to  determine  the 
competency  of  interpreters  for  the  court's 
purposes. 

Example:  A  witness  in  a  county  court  in  a 
large  city  speaks  Urdu  and  not  English.  The 
jurisdiction  has  no  court  interpreter 
certific:ation  testing  for  Urdu  language 
interpreters  because  very  few  LEP 
individuals  encountered  speak  Urdu  and 
there  is  no  such  test  available  through  other 
states  or  organizations.  However,  a  non- 
certified  interpreter  is  available  and  has  been 
given  the  standard  English-language  test  on 
court  processes  and  interpreter  ethics.  The 
judge  brings  in  a  second,  independent, 
bilingual  Urdu-speaking  person  from  a  local 
university,  and  asks  the  prospective 
interpreter  to  interpret  the  judge's 
conversation  with  the  second  individual.  The 
judge  then  asks  the  second  Urdu  speaker  a 
series  of  questions  designed  to  determine 
whether  the  interpreter  ac:c:urately 
interpreted  their  conversation.  Given  the 
infrequent  contac  t,  the  low  number  and 
proportion  of  Urdu  LEP  individuals  in  the 
area,  and  the  high  cost  of  providing 
cert ific:at ion  tests  for  Urdu  interpreters,  this 
"second  check"  solution  may  be  one 
appropriate  way  of  ensuring  meaningful 
acxess  to  the  LEP  individual 

Example:  In  order  to  minimize  the 
necessitv  of  the  type  of  intense  judicial 
intervention  on  the  issue  of  quality  noted  in 
the  previous  example,  the  court 
administrators  in  a  jurisdiction,  working 
closelv  with  interpreter  and  translator 
assoc:ialions,  the  bar,  judges,  and  community 
groups,  have  developed  and  disseminated  a 
stringent  set  of  qual!fic:ations  tor-court 
interpreters.  The  state  has  adopted  a 
certification  test  in  several  languages.  A 
questionnaire  and  qualific;ations  process 
helps  identify  qualified  interpreters  even 
when  c:ertified  interpreters  are  not  available 
to  meet  a  particular  language  need.  Thus,  the 
court  administrators  create  a  pool  from 
which  judges  and  attorneys  can  choose.  A 
team  of  court  personnel,  judges,  interpreters, 
and  others  have  developed  a  rec:ammended 
interpreter  oath  and  a  set  of  frequently  asked 
questions  and  answers  regarding  court 
interpreting  that  have  been  provided  to 
judges  and  c  lerks.  The  frequently  asked 
questions  include  information  regarding  the 
use  of  team  interpreters,  breaks,  the  types  of 
interpreting  (consecutive,  simultaneous, 
summary,  and  sight  translations)  and  the 
professional  standards  for  use  of  each  one, 
and  suggested  questions  for  determining 
whether  an  LEP  witness  is  effectively  able  to 
communicate  through  the  interpreter. 
Information  sessions  on  the  use  of 
interpreters  are  provided  for  judges  and 
clerks.  These  actions  c;onstitute  strong 
evidence  of  compliance. 

Another  key  to  successful  use  of 
interpreters  in  the  courtroom  is  to  ensure  that 
evervone  in  the  process  understands  the  role 
of  the  interpreter. 

Example:  Judges  in  a  recipient  court 
administer  a  standard  oath  to  each  interpreter 
and  make  a  statement  to  the  jury  that  the  role 
of  the  interpreter  is  to  interpret,  verbatim,  the 
questions  posed  to  the  witness  and  the 
witness'  response.  The  jury  should  focus  on 
the  words,  not  the  non-verbals,  of  the 


interpreter.  The  judges  also  clarify  the  role  of 
the  interpreter  to  the  witness  and  the 
attorneys.  These  actions  constitute  strong 
evidence  of  compliance. 

lust  as  corrections  recipients  must  take 
care  to  ensure  that  eligible  LEP  individuals 
have  the  opportunity  to  reduce  the  term  of 
their  sentence  to  the  same  extent  that  non- 
LEP  individuals  do,  courts  should  ensure 
that  LEP  persons  have  access  to  programs 
that  would  give  them  the  equal  opportunity 
to  avoid  serving  a  sentence  at  all, 

Example:  An  LEP  defendant  should  be 
given  the  same  access  to  alternatives  to 
sentencing,  such  as  anger  management  and 
alcohol  abuse  counseling,  as  is  given  to  non- 
LEP  persons  in  the  same  circumstances 

Courts  have  significant  contact  with  the 
public  outside  of  the  courtroom.  Providing 
meaningful  access  to  the  legal  process  for 
LEP  individuals  might  require  more  than  just 
providing  interpreters  in  the  courtroom. 
Recipient  courts  should  assess  the  need  for 
language  services  all  along  the  process, 
particularly  in  areas  with  high  numbers  of 
unrepresented  individuals,  such  as  family, 
landlord-tenant,  traffic,  and  small  claims 
courts. 

Example:  Only  twenty  thousand  people 
live  in  a  rural  county.  The  county  superior 
court  receives  DOJ  funds  but  does  not  have 
a  budget  comparable  to  that  of  a  more- 
populous  urbanized  county  in  the  state.  Over 
1000  LEP  Hispanic  immigrants  have  settled 
in  the  rural  county.  The  urbanized  county 
also  has  more  than  1000  LEP  Hispanic 
immigrants.  Both  counties  have  "how  to" 
materials  in  English  helping  unrepresented 
individuals  negotiate  the  family  court 
processes  and  providing  information  for 
victims  of  domestic  violence.  The  urban 
county  has  taken  the  lead  in  developing 
Spanish-language  translations  of  materials 
that  would  explain  the  process.  The  rural 
county  modifies  these  slightly  with  the 
assistance  of  family  law  and  domestic 
violence  advocates  serving  the  Hispanic 
community,  and  thereby  benefits  from  the 
work  of  the  urban  county.  Creative  solutions, 
such  as  sharing  resources  across  jurisdictions 
and  working  with  local  bar  associations  and 
community  groups,  can  help  overcome 
serious  financial  concerns  in  areas  with  few 
resources, 

•    There  may  be  some  instances  in  which  the 
four-factor  analysis  of  a  particular  portion  of 
a  recipient's  program  leads  to  the  conclusion 
that  language  services  are  not  currently 
requirecd,  For  instance,  the  four-factor 
analysis  may  not  necessarily  require  that  a 
purelv  voluntary  tour  of  a  ceremonial 
courtroom  be  given  in  languages  other  than 
English  by  courtroom  personnel,  because  the 
relative  importance  may  not  warrant  such 
services  given  an  application  of  the  other 
factors.  However,  a  court  may  decide  to 
provide  such  tours  in  languages  other  than 
English  given  demographics  and  court 
preferences,  Because  the  analysis  is  fact- 
dependent,  the  same  conclusion  may  not  be 
appropriate  with  respect  to  all  tours, 

lust  as  with  police  departments,  courts 
and/or  particular  divisions  within  courts  may 
have  more  contact  with  LEP  individuals  than 
an  assessment  of  the  general  population 
would  indicate.  Recipients  should  consider 
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that  higher  contact  level  when  determining 
the  number  or  proportion  of  LEP  individuals 
in  the  contact  population  and  the  frequency 
of  such  contact. 

Example:  A  county  has  very  few  residents 
who  are  LEP.  However,  many  Vietnamese- 
speaking  LEP  motorists  go  through  a  major 
freeway  running  through  the  county,  which 
connects  two  areas  with  high  populations  of 
Vietnamese  speaking  LEP  individuals.  As  a 
result,  the  Traffic  Division  of  the  county 
court  proc:esses  a  large  number  of  LEP 
persons,  but  it  has  taken  no  steps  to  train 
staff  or  provide  forms  or  other  language 
access  in  that  Division  because  of  the  small 
number  of  LEP  individuals  in  the  county. 
The  Division  should  assess  the  number  and 
proportion  of  LEP  individuals  processed  by 
the  Division  and  the  frequency  of  such 
contact.  With  those  numbers  high,  the  Traffic 
Division  may  find  that  it  needs  to  provide 
kev  forms  or  instructions  in  Vietnamese.  It 
may  also  find,  from  talking  with  community 
groups,  that  many  older  Vietnamese  LEP 
individuals  do  not  read  Vietnamese  well,  and 
that  it  should  provide  oral  language  services 
as  well.  The  court  may  already  have 
Vietnamese-speaking  staff  competent  in 
interpreting  in  a  different  section  of  the 
court;  it  may  decide  to  hire  a  Vietnamese- 
speaking  employee  who  is  competent  in  the 
skill  of  interpreting;  or  it  may  decide  that  a 
telephonic  interpretation  service  suffices. 

2.  Juvenile  Justice  Programs 

EKD)  provides  funds  to  many  juvenile 
justice  programs  to  which  this  Guidance 
applies.  Recipients  should  consider  LEP 
parents  when  minor  children  encounter  the 
legal  system.  Absent  an  emergency, 
recipients  are  strongly  discouraged  from 
using  children  as  interpreters  for  LEP 
parents. 

Example:  A  county  coordinator  for  an  anti- 
gang  program  operated  by  a  DO]  recipient  has 
noticed  that  increasing  numbers  of  gangs 
have  formed  comprised  primarily  of  LEP 
individuals  speaking  a  particular  foreign 
language.  The  coordinator  may  choose  to 
assess  the  number  of  LEP  youths  at  risk  of 
involvement  in  these  gangs,  so  that  she  can 
determine  whether  the  program  should  hire 
a  counselor  who  is  bilingual  in  the  particular 
language  and  English,  or  provide  other  types 
of  language  services  to  the  LEP  youths. 

When  applying  the  four  factors,  recipients 
encountering  juveniles  should  take  into 
account  that  certain  programs  or  activities 
may  be  even  more  critical  and  difficult  to 
access  for  juveniles  than  they  would  be  for 
adults.  For  instance,  although  an  adult 
detainee  may  need  some  language  services  to 
access  family  members,  a  juvenile  being 
detained  on  immigration-related  charges  who 
is  held  by  a  recipient  may  need  more 
language  services  in  order  to  have  access  to 
his  or  her  parents. 

3.  Domestic  Violence  Prevention/Treatment 
Programs 

Several  domestic  violence  prevention  and 
treatment  programs  receive  DOI  financial 
assistance  and  thus  must  apply  this  Guidance 
to  their  programs  and  activities.  As  with  all 
other  recipients,  the  mi.x  of  services  needed 
should  be  determined  after  conducting  the 


four-factor  analysis.  For  instance,  a  shelter 
for  victims  of  domestic  violence  serving  a 
largely  Hispanic  area  in  which  many  people 
are  LEP  should  strongly  consider  accessing 
qualified  bilingual  counselors,  staff,  and 
volunteers,  whereas  a  shelter  that  has 
experienced  almost  no  encounters  with  LEP 
persons  and  serves  an  area  with  very  few  LEP 
persons  may  only  reasonably  need  access  to 
a  telephonic  interpretation  service. 
Experience,  program  modifications,  and 
demographic  changes  may  require 
modifications  to  the  mix  over  time. 

Example:  A  .shelter  for  victims  of  domestic 
violence  is  operated  by  a  recipient  of  DOJ 
funds  and  located  in  an  area  where  15 
percent  of  the  women  in  the  service  area 
speak  Spanish  and  are  LEP.  Seven  percent  of 
the  women  in  the  ser\ice  area  speak  various 
Chinese  dialects  and  are  LEP.  The  shelter 
uses  community  volunteers  to  help  translate 
vita!  outreach  materials  into  Chinese  (which 
is  one  written  language  despite  many 
dialects)  and  Spanish.  The  shelter  hotline  has 
a  menu  providing  key  information,  such  as 
location,  in  English.  Spanish,  and  two  of  the 
most  common  Chinese  dialects.  Calls  for 
immediate  assistance  are  handled  by  the 
bilingual  staff.  The  shelter  has  one  counselor 
and  several  volunteers  fluent  in  Spanish  and 
English.  Some  volunteers  are  fluent  in 
different  Chinese  dialects  and  in  English.  The 
shelter  works  with  community  groups  to 
access  interpreters  in  the  several  Chinese 
dialects  that  they  encounter.  Shelter  staff 
train  the  community  volunteers  in  the 
sensitivities  of  domestic  violence  intake  and 
counseling.  Volunteers  sign  confidentiality 
agreements.  The  shelter  is  looking  for  a  grant 
to  increase  its  language  capabilities  despite 
its  tiny  budget.  These  actions  constitute 
strong  evidence  of  compliance. 

(FR  Dot .  02-9461  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4410-1»-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Lead-Acid 
Battery  Consortium 

Notice  is  hereby  given  that,  on  March 
21,  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Advanced  Lead-Acid 
Battery  Consortium  ("ALABC")  has 
filed  wrritten  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Harbon  Conslight  Storage 
Battery  MFC  Co.,  Ltd.,  Harbin,  Peopole's 
Republic  of  China  has  been  added  as  a 


party  to  this  venture.  Also,  Lomold 
Ventures  Ltd.,  Faarl,  South  Africa  has 
been  dropped  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ALABC 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  June  15,  1992,  ALABC  field  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  29,  1992  (57  FR  33522). 

The  last  notification  was  filed  with 
the  Department  on  September  28,  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  Januar>'  23,  2002  (67  FR  3236). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-9402  Filed  4-17-02;  8:45  am] 
BILLING  CODE  441 0-11 -M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Aerospace  Vehicle 
Systems  Institute  ("AVSI") 
Cooperative 

Notice  is  hereby  given  that,  on  March 
14,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seg.  ("the  Act"),  the  Aerospace 
Vehicle  Systems  Institute  ("AVSI") 
Cooperative  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  trade 
Commission  disclosing  changes  in  its 
membership  and  production  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Parker  Hannifin  Corporation,  acting 
through  its  Parker  Aerospace  Division, 
Irvine,  CA  and  Hamilton  Sunstrand, 
acting  through  its  Hamilton  Sundstrand 
Aerospace  Division,  Rockford,  IL  have 
been  dropped  as  parties  to  this  venture. 

Furthermore,  the  AVSI  Cooperative 
intends  to  undertake  the  following  joint 
research  projects: 

"Requirements  Development  for  Web- 
Based  Technical  Publications" — To 
investigate  how  structured  information 
management  technology  can  facilitate 
the  creation  and  dissemination  of 
technical  and  maintenance 
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documentation  throughout  the  life  cycle 
of  an  aerospace  vehicle  system  or 
component. 

"Mitigating  Radiation  Effects  on 
Current  and  Future  Avionics 
Systems" — To  develop  a  set  of 
guidelines  to  mitigate  atmospheric 
radiation  effects  on  current  and  future 
aircraft  avionics  systems  and  electronics 
devices. 

"Methods  to  Account  for  Accelerated 
Semiconductor  Device  Wear  Out" — To 
develop  methods  to  evaluate 
mechanisms  and  accommodate  the 
effects  of  accelerated  semiconduct 
device  wear  out  on  avionics  system 
design,  production  and  support.  This 
also  includes  developing  methods  to 
account  for  shorter  lifetimes  in  avionics 
system  safety  and  reliability  analysis. 

"Thermal  Management  of  COTS 
Based  Avionics" — To  investigate 
methods  to  determine  and  satisf>' 
thermal  management  requirements  for 
avionics  systems  using  current  and 
future  commercial  off  the  shelf 
components  and  assemblies.  This 
includes  investigating  new  cooling 
techniques  using  both  analytical  and 
experimental  methods  to  evaluate 
tradeoffs  between  functional  and 
environmental  control  system 
requirements. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  AVSI 
Cooperative  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  18,  1998.  the  AVSI 
Cooperative  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  Februarv  18,  1999  (64  PR  8123). 

The  last  notification  was  filed  with 
the  Department  on  June  18,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  10,  2001  (66  FR  42237). 

Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-9401  Filed  4-17-02:  8:45'  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — J  Consortium,  inc. 

Notice  is  hereby  given  that,  on  March 
11,  2002,  pursuant  to  section  6(a)  of  the 


National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  J.  Consortium,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recover},'  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  FINREAD,  Paris,  France; 
and  Ken"ichi  Hasimoto  (individual 
member),  Tokyo,  Japan  have  been  added 
as  parties  to  this  venture.  Also.  Markus 
Dommann,  Zurich,  Switzerland  has 
been  dropped  as  a  party  to  this  venture, 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  J  Consortium, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  9,  1999,  J  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  21,  2000  (65 
FR  15175). 

The  last  notification  was  filed  with 
the  Department  on  January  30,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10760). 

Constance  K,  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  02-9399  Filed  4-17-02;  8:45  am) 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Softvi^are  Corporation  ("POSC ') 

Notice  is  hereby  given  that,  on  March 
14.  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery-  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  SDC  Geologix,  Norwich, 


United  Kingdom;  Oil  and  Natural  Gas 
C'orporation  Ltd..  Dchra  Dun.  India;  and 
Flare  Consultants  Limited.  Marlow. 
United  Kmgdom  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnical  Open  Software 
Corporation  ( 'PCJSC  ")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January-  14,  1991,  Petrotechnical 
Open  Software  Corporation  ('POSC") 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  February  7,  1991  (56 
FR5021). 

The  last  notification  was  filed  with 
the  Department  on  February  23.  2000  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2001  (66  FR  13971). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|FR  Dor  02-9400  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-day  notice  of  information 
collection  under  review;  Registration  for 
classification  as  refugee;  Form  1-590. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  June  17.  2002 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Registration  for  Classification  as 
Refugee. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-590.  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  Public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
provides  a  uniform  method  for 
applicants  to  apply  for  refugee  status 
and  contains  the  information  needed  in 
order  to  adjudicate  such  applications. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  140.000  responses  at  35  (.583) 
Minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  81,620  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4304.  425  I  Street,  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building,  601  D 


Street.  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  April  12,2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
|FR  Do( .  02-0487  Filed  4-17-02;  8:45  am] 
BILLING  CODE  4410-1 0-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities  Proposed  Collection; 
Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  Sworn 
statement  of  refugee  applying  for 
admission  to  the  United  States;  Form  G- 
646. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  June  17.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 


(2)  Ti^ye  of  the  Form/Collection: 
Sworn  Statement  of  Refugee  Applying 
for  Admission  into  the  United  States. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  sponsoring 
the  collection:  Form  G-646.  Office  of 
International  Affairs.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  provides  the 
grounds  of  admissibility  to  the  United 
States  as  they  apply  to  refugees.  The 
information  collected  allows  INS  to 
make  admissibility  determinations  for 
refugees. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  37.500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service.  U,S,  Department 
of  Justice.  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestion  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division,  601 
D  Street.  NW.,  Patrick  Henry  Building. 
Suite  1600.  Washington,  DC  20530. 

Dated:  April  12,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
(PR  Doc.  02-9488  Filed  4-17-02:  8:45  am) 

BILUNG  CODE  4410-1 0-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
ActivKies:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  Fax  request 
form  from  benefit  agency  to  INS  for 
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confirmation  of  status  of  1-130  and  fax 
request  form  from  benefit  agency  to 
EOIR  for  confirmation  of  status. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  Februan,'  7, 
2002  at  67  FR  5852.  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  20, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Room  10235,  Washington, 
DC  20530:  202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  ofinformation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clcirity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Fax 
Request  Form  from  Benefit  Agency  to 


INS  for  Confirmation  of  Status  of  1-130 
and  Fax  Request  Form  from  Benefit 
Agency  to  EOIR  for  Confirmation  of 
Status. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-14).  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Local  or  Tribal 
Governments.  The  data  collected  on 
these  fax  request  sheets  will  be  used  by 
the  INS  and  EOIR  to  determine 
eligibility  for  immigration  benefits.  The 
fax  request  sheets  permit  the  INS  and 
EOIR  to  share  information  with  state 
and  federal  benefit  granting  agencies, 
making  determinations  relating  to 
battered  aliens  for  whom  and  1-130 
petition  has  been  filed,  or  who  have 
made  a  prima  facie  case  for  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12,000  responses  at  20  minutes 
(.333  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3996  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Ser\'ices  Division,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4034.  425  I  Street  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Patrick  Henr>'  Building.  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated;  April  12,2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  oflustice.  Immigration  and 
Saturalization  Ser\-ice. 
|FR  Doc.  02-9489  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Combating  Child  Trafficking  in  Togo 
Through  Education 

AGENCY:  Bureau  of  International  Labor 
Affairs.  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  cooperative 
agreement  applications  (SGA  02-03). 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  cooperative  agreement 
funding. 

SUMMARY:  The  U.S.  Department  of  Labor 
(L'SDOL),  Bureau  of  International  Labor 
Affairs  (ILAB).  will  award  up  to  USS2 
million  to  an  organization  or 
organizations  to  develop  and  implement 
formal,  non-formal  and  vocational 
education  programs  as  a  means  to 
combat  the  trafficking  of  children  in 
Togo.  The  education  programs  will 
complement  existing  USDOL  and  other 
agencies'  programs  in  Togo  that  combat 
child  trafficking  and  promote  education. 
ILAB  is  seeking  applications  from 
qualified  organizations  for  the  purpose 
of  implementing  a  program  to  promote 
school  attendance  and  provide 
educational  opportunities  for  victims  of 
child  trafficking  and  children  at  risk  of 
being  trafficked.  The  program  will 
include  components  in  raising 
awareness  of  trafficking  and  of  the 
importance  of  education:  strengthening 
transitional  centers  that  receive  children 
returned  from  trafficking:  promoting 
children's  academic  integration  into 
transitional  and  formal  basic  and 
vocational  education  programs: 
supporting  preventive  measures  to 
increase  school  retention  of  children 
vulnerable  to  trafficking:  strengthening 
institutions  and  policies  to  reduce 
trafficking  and  promote  school 
attendance;  and  promoting  the 
sustainability  of  program  inter\  entions. 
DATES:  The  closing  date  for  receipt  of 
applications  is  June  3.  2002. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below.  No  exceptions  to  the  mailing. 
deliver>-.  and  hand-deliver\-  conditions 
set  forth  in  this  notice  will  be  granted. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  Telegram,  telefacsimile 
(FAX),  and  e-mail  applications  will  not 
be  honored. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  in  this 
Federal  Register  Notice,  and  in  the 
Federal  Register  which  may  be  obtained 
from  your  nearest  V.S.  Government 
office  or  public  library  or  online  at 


19256 


Federal  Register/ Vol.  67.  No.  75 /Thursday.  April  18.  2002 /Notices 


b  Up  ://www.  nam  .gox'/fedreg/ 
nfpubs.html. 

Applications  must  be  delivered  to: 
U.S.  Department  of  Labor.  Procurement 
Services  Center.  200  Constitution 
Avenue.  NW..  Room  N-5416.  Attention: 
Lisa  Harvey,  Reference:  SGA  02-03, 
Washington.  DC  20210.  Applications 
sent  by  e-mail,  telegram,  or  facsimile 
(FAX)  will  not  be  accepted. 
Applications  sent  by  other  deliver\' 
services,  such  as  Federal  Express,  UPS. 
etc..  will  be  accepted:  however,  the 
applicant  bears  the  responsibility  for 
timely  submission. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address:  havey- 
lisa@dol.gov.  All  applicants  are  advised 
that  U.S.  mail  delivery  in  the 
Washington.  DC  area  has  been  slow  and 
erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting  Lisa 
Harvey.  U.S.  Department  of  Labor. 
Procurement  Services  Center,  telephone 
(202)  693-4570  (dlis  is  not  a  toll-free 
number),  prior  to  the  closing  deadline. 
All  inquiries  should  reference  SGA  02- 
03. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB). 
announces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement  to  one 
or  more  qualifying  organizations  for  the 
purpose  of  promoting  school  attendance 
and  combating  child  trafficking  in  Togo. 
The  cooperative  agreement  will  be 
actively  managed  by  ILAB's 
International  Child  Labor  Program 
(ICLP).  to  assure  achievement  of  the 
stated  goals.  Applicants  are  encouraged 
to  be  creative  in  proposing  cost-effective 
interventions  that  will  have  a 
demonstrable  impact  in  promoting 
school  attendance  by  Togolese  children 
who  have  been  victims  of  trafficking  or 
at  risk  of  being  trafficked. 

I.  Background  and  Program  Scope 

A.  USDOL  Support  to  the  Global 
Elimination  of  Child  Labor/Child 
Trafficking  and  Expanding  Access  to 
Education 

In  2001.  press  reports  from  West 
Africa  brought  thg  issue  of  child 
trafficking  to  the  world's  attention  by 
detailing  the  voyage  of  the  ship  Etireno. 
which  was  reputedly  carrying  children 
being  trafficked  between  countries  for 
purposes  of  employment.  The 
International  Labor  Organization  (ILO) 
estimates  that  there  are  250  million 
working  children  between  the  ages  of  5 


and  14  in  developing  countries,  about 
half  of  whom  work  full-time.  Children 
who  are  trafficked  are  among  the  most 
exploited,  and  qualify  as  victims  of  the 
worst  forms  of  child  labor  equivalent  to 
slavery  under  ILO  Convention  182  on 
the  Worst  Forms  of  Child  Labor. 
Trafficked  children  who  work  full-time 
are  generally  unable  to  attend  school. 
Furthermore,  children  who  are 
trafficked  have  often  dropped  out  of 
school  early  or  have  never  attended 
school  at  all. 

The  existence  of  child  labor  and  the 
trafficking  of  children  for  exploitative 
employment  have  many  implications  for 
a  countrv.  In  source  communities  from 
which  children  are  trafficked,  sending  a 
child  to  be  employed  far  from  home 
influences  others  to  do  likewise.  The 
negative  effects  of  trafficking  include 
poorly  educated  children  with  low 
skills  who  return  to  their  communities 
traumatized,  in  ill  health  (e.g..  HIV/ 
AIDS,  sexually  transmitted  diseases, 
drug  addiction),  and  susceptible  to 
premature  death.  It  is  often  challenging 
to  reintegrate  these  children  into 
communities  that  are  afready  resource- 
poor  and  overburdened  with  social 
problems.  Contrary  to  the  belief  that 
migration  of  children  is  a  solution  to 
poverty,  it  often  reproduces  it  and  leads 
to  other  social  problems. 

It  is  important  to  undertake  education 
initiatives  for  child  laborers  and  their  at- 
risk  siblings,  and  particularly  for 
children  who  are  victims  of  or 
susceptible  to  trafficking,  because  their 
lack  of  schooling  hinders  their  personal 
development,  as  well  as  that  of  a 
modern  workforce,  overall  labor  market 
reform,  poverty  reduction  and  social 
progress.  Education  is  a  key  investment 
that  has  been  linked  to  the  acceleration 
of  a  nation's  productivity  and 
socioeconomic  development.  Poorly 
educated  workers  tend  to  earn  less,  live 
in  poverty,  and  may  in  turn  send  their 
own  children  to  work  at  a  young  age. 
Consequently,  it  is  important  to  keep 
children  in  educational  settings  instead 
of  in  workplaces.  Further,  keeping 
children  in  school  protects  them  from 
the  abuses  of  trafficking. 

Since  1995  and  as  mandated  by  the 
U.S.  Congress,  USDOL  has  supported  a 
worldwide  technical  assistance  program 
implemented  by  the  International  Labor 
Organization's  International  Program  on 
the  Elimination  of  Child  Labor  (ILO/ 
IPEC).  USDOL  contributions  to  date  to 
ILO/IPEC  have  amounted  to  over  $112 
million,  making  the  United  States  the 
program's  largest  donor  and  the  leader 
in  global  efforts  to  combat  child  labor. 
USDOL  has  supported  ILO/IPEC 
projects  that  target  child  trafficking  in 
various  countries,  including  in  West 


and  Central  Africa,  as  described  in 
Appendix  D. 

In  USDOL's  FY  2001  appropriations, 
in  addition  to  US  S45  million  in  funds 
earmarked  for  ILO/IPEC.  the  Department 
received  US  S37  million  for  a  Child 
Labor  Education  Initiative  that  will  fund 
programs  that  increase  access  to  quality, 
basic  education  in  areas  with  a  high 
incidence  of  abusive  emd  exploitative 
child  labor.  The  cooperative 
agreement(s)  awarded  under  this 
solicitation  will  be  funded  by  this  new 
initiative. 

USDOL's  Child  Labor  Education 
Initiative  nurtures  the  development, 
health,  safety  and  enhanced  future 
employability  of  children  around  the 
world  by  increasing  access  to  basic 
education  for  children  removed  from 
child  labor  or  at  risk  of  entering  it.  Child 
labor  elimination  will  depend  in  part  on 
improving  access  to.  quality  of,  and 
relevance  of  education.  Without 
improving  educational  quality  and 
relevance,  children  withdrawn  from 
child  labor  may  not  have  viable 
alternatives  and  could  resort  to  other 
forms  of  hazardous  work. 

The  Child  Labor  Education  Initiative 
has  the  following  four  goals: 

1.  Raise  awareness  of  the  importance 
of  education  for  all  children  and 
mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures; 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school; 

3.  Strengthen  national  institutions 
and  policies  on  education  and  child 
labor;  and 

4.  Ensure  the  long-term  sustainability 
of  these  efforts. 

B.  Child  Labor  and  Trafficking  in  Togo 

Child  labor  and  trafficking  in  Togo 
can  be  understood  in  terms  of  the  social, 
political  and  economic  developments 
that  have  taken  place  in  Togo  in  the  last 
decade.  In  the  early  1990s,  Togo 
experienced  a  period  of  political  turmoil 
and  economic  contraction.  According  to 
the  World  Bank,  per  capita  income  is 
estimated  to  have  fallen  by  28% 
between  1990  and  1993.  In  1993, 
government  revenues  fell  to  a  mere  10% 
of  GDP,  causing  a  sharp  decline  in  the 
provision  of  social  services. 

Further,  political  instability  resulting 
from  the  controversial  1993  presidential 
elections  led  to  a  sharp  fall  in  the  flow 
of  foreign  aid  to  the  country.  In  response 
to  the  crises.  Togo  launched  a 
comprehensive  adjustment  program  in 
1994  that  contributed  to  reversing  the 
economic  deterioration.  However,  a 
disputed  presidential  election  and  an 
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energy  crisis  in  1998  contributed  to 
another  sharp  economic  decHne.  Since 
then,  the  poHtical,  social  and  economic 
situation  has  continued  to  deteriorate, 
and  poverty  has  been  on  the  rise. 

One  resuh  of  the  increase  in  poverty 
has  been  an  escalation  in  the  incidence 
of  child  labor  aqd  trafficking.  Adding  to 
this  issue  is  the  inadequacy  of  Togo's 
education  system,  which  underwent  a 
sharp  deterioration  in  the  1990s. 

Estimates  of  the  magnitude  of  child 
labor  and  trafficking  in  Togo  varv 
significantly  (from  140.000  to  200.000 
for  child  labor),  and  key  stakeholders 
agree  that  there  is  a  need  for  better  data 
to  inform  policies  and  programs  at  both 
national  and  regional  levels.  A  non- 
governmental organization  (NGO) 
working  in  Togo  on  trafficking  estimates 
that  the  majority  of  trafficked  children 
are  between  9  and  13  years  of  age,  and 
that  70  percent  of  them  are  girls. 
Although  trafficked  children  originate 
in  all  parts  of  Togo,  many  children  come 
from  the  Central  and  Maritime  regions, 
where  they  may  initially  w'ork  before 
going  overseas.  General  consensus 
among  actors  is  that  the  primary 
trafficking  destinations  for  Togolese 
children  are  Gabon  for  girls  (who  often 
work  in  the  markets  or  as  domestic 
servants)  and  Nigeria  for  boys  (who 
engage  in  agricultural  work).  Although 
precise  figures  are  lacking,  anecdotal 
accounts  indicate  that  girls  are  often 
sexually  exploited  while  they  are 
abroad,  and  that  some  girls  return 
pregnant  or  with  sexually  transmitted 
diseases  including  HIV/ AIDS.  The 
Sokode  regional  office  of  the  Ministry  of 
Social  Affairs  also  estimates  that 
approximately  30  percent  of  boys 
become  addicted  to  drugs  while 
working  abroad,  and  that  some  may 
become  intermediaries  for  dealers  in 
order  to  continue  their  habit  after  they 
return  to  Togo.  If  verified  to  exist,  this 
work  would  be  a  worst  form  of  child 
labor  under  ILO  Convention  182. 

In  addition  to  being  sent  overseas  to 
work,  many  Togolese  children  are  also 
trafficked  within  Togo.  Children  migrate 
from  rural  to  urban  areas,  primarily  to 
Lome  or  the  Maritime  region,  to  work  in 
houses,  in  the  market,  or  in  the  cotton 
industry'.  Girls  are  more  visible  in  the 
streets  and  markets,  while  boys  often 
work  in  unpaid  apprenticeships;  all 
work  long  hours  without  adequate  rest. 
In  some  parts  of  the  country,  bonded 
labor  occurs  in  the  traditional  practice 
known  as  trokosi,  whereby  young  girls 
are  given  to  voodoo  priests  as 
compensation  for  offenses  allegedly 
committed,  or  debts  incurred,  by  a 
member  of  the  girl's  family.  The  U.S. 
Embassy  is  currently  financing  a  study 
on  this  practice  because  little  is  known 


about  what  takes  place  in  trokosi, 
although  it  is  reported  that  these  girls 
are  not  allowed  to  attend  school. 

Although  the  causes  of  child  labor 
and  trafficking  in  specific  areas  of  Togo 
are  not  yet  systematically  documented, 
a  number  of  contributing  factors  have 
been  identified  by  NGOs  and 
government  organizations.  Among  these 
are:  poverty;  large  numbers  of  children 
under  15  in  a  family;  cultural  practices 
(including  polygamy);  parental 
illiteracy;  belonging  to  certain  ethnic 
groups;  and  lack  of  knowledge  of  child 
rights.  Girls  are  sometimes  sent  to  work 
to  earn  money  for  their  dowry  or  for  fear 
that  they  may  become  pregnant  if  sent 
to  school.  Alternatively,  a  girl  may  seek 
out  opportunities  to  go  abroad  to  work 
in  order  to  escape  an  early  or  forced 
marriage. 

In  some  regions,  land  tenure  also 
appears  to  have  contributed  to  an 
increasing  incidence  of  child  labor  and 
trafficking.  In  Vogan.  for  example,  the 
state  phosphate  company  appropriated 
land,  leaving  families  landless,  h  is 
reported  that  the  number  of  children 
sent  to  work  has  increased  in  order  to 
compensate  for  lost  income  It  is  also 
reported  that  children  and  their  parents 
often  view  education  as  unimportant. 
Since  the  labor  market  is  not  well 
developed,  uneducated  people  often 
enter  into  petty  commerce  as  a  lifetime 
occupation. 

A  number  of  organizations  are 
working  on  programs  to  combat  child 
trafficking  in  Togo.  These  programs 
address  some  of  the  causes  of  child 
labor/trafficking  and  barriers  to 
education,  but  are  insufficient  due  to 
their  small  scale.  Summaries  of  these 
programs  are  presented  in  Appendix  E 
of  this  solicitation. 

C.  Gaps  in  the  Prevention  of  Trafficking 
and  Reintegration  of  Children  Into 
Education  Settings  in  Togo 

In  spite  of  the  number  of  programs 
already  being  undertaken  in  Togo  to 
combat  trafficking,  analysis  by  USDOL 
has  identified  a  number  of  gaps  that 
hamper  efforts  to  prevent  trafficking  and 
provide  access  to  education  for  child 
victims  of  trafficking.  These  gaps  form 
the  core  of  the  problem  that  the  scope 
of  work  of  this  solicitation  aims  to 
address. 

1 .  Lack  of  Data  and  of  Information 
Sharing 

Institutions  working  on  child 
trafficking  in  Togo  lack  adequate 
capacity  to  gather  and  share  data,  and 
analvze  the  correlation  between  data  on 
education  and  child  labor/trafficking. 
For  example,  as  noted  above  in  Section 
I.B,  there  are  varied  estimates  on  how- 


many  children  are  being  trafficked  or 
involved  in  child  labor  in  Togo.  The 
identification  of  the  numbers  of 
children  entering  or  vulnerable  to 
trafficking  and  child  labor  is  linked  to 
the  number  of  children  in  an  age  cohort, 
and  the  number  of  children  not  in 
school.  School  dropout  is  linked  to  a 
number  of  risk  factors  that  can  be 
identified  and  then  quantified.  But 
getting  precise  figures  on  all  of  these 
elements  is  difficult  due  to  the  lack  of 
universal  birth  registr>'  of  children,  the 
lack  of  figures  on  drop  out  rates,  and 
still  embryonic  attempts  to  categorize 
the  causes  of  trafficking  and  drop  out 
(risk  factors)  at  particular  locations. 
There  is  also  limited  knowledge  of  the 
barriers  to  education  in  specific 
locations,  and  of  the  educational 
attainment  and  needs  of  trafficked 
children. 

2.  Limited  Coordination  and  Weak 
Partnerships  Among  Institutional  Actors 

As  reported  by  many  actors  in  Togo, 
there  is  inadequate  national 
coordination  to  address  child  trafficking 
and  reintegrate  children  into  their 
communities  of  origin.  Despite  strong 
commitment  to  combating  child 
trafficking,  there  is  little  broad-based 
collaborative  action  around  trafficking 
and  education,  and  there  is  competition 
for  leadership  among  different  actors  in 
both  the  public  sector  and  civil  society, 
and  between  the  public  sector  and  civil 
societv. 

Through  IPEC  and  World  Bank- 
funded  projects  with  the  Ministries  of 
Labor  and  Social  Affairs,  there  have 
been  attempts  to  begin  coordinating 
direct  action  programs  at  the  regional 
and  prefecture  levels.  Preliminar>' 
national  and  regional  action  plans  have 
been  developed  in  consultation  with 
different  partners  and  can  ser\'e  as  a 
base  for  building  partnerships  to 
improve  and  expand  the  education 
infrastructure  for  children  who  are 
returned  victims  of  trafficking  or  at  risk 
of  being  trafficked  It  is  important  that 
USDOL's  Child  Labor  Education 
Initiative  enhance  collaboration 
between  both  of  these  ministries,  and 
strengthen  their  relationship  with  the 
Ministr>'  of  Education  and  other 
ministries  to  address  the  education  and 
supporting  needs  of  the  target  children. 

3.  Challenges  to  raising  awareness 

Although  several  organizations  have 
alreadv  conducted  awareness  raising 
campaigns  on  the  realities  and 
consequences  of  trafficking  among  some 
audiences,  for-example  traditional  and 
political  leaders,  it  is  not  certain  that  the 
message  has  been  passed  onto  other 
stakeholders  including  parents  and 
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children.  Further,  there  are  powerhil 
counter- forces  to  awareness-raising 
against  trafficking  in  Togo  including 
familv  poverty:  the  belief  that  children 
will  be  better  off  when  they  leave  home 
because  they  will  have  access  to 
education  or  will  gain  a  skill;  and  the 
notion  that  children  leaving  the  family 
will  earn  money  for  a  dowry,  a  business, 
or  the  family.  Also  prevalent  in  Togo  is 
the  belief  that  trafficked  children  who 
return  with  no  money,  ill,  or  who  have 
faced  other  unfortunate  events  have  just 
been  unlucky.  These  misfortunes  are  not 
seen  to  be  the  norm  and  therefore  have 
little  bearing  on  decisions  of  whether 
children  should  leave  or  stay. 

4.  High  Drop  Out  Rates  For  Younger 
Children,  Particularly  For  Girls,  Who 
Are  Highly  Vulnerable  to  Trafficking 

Although  precise  data  on  dropout 
rates  are  not  available,  the  Ministry  of 
Education  in  Togo  has  observed  that 
rates  of  school  retention,  particularly  for 
girls,  are  progressively  lower  at  each 
higher  grade,  beginning  as  early  as 
second  grade.  Work  is  one  of  the  major 
reasons  why  children  drop  out  of 
school.  Parents  of  boys  sometimes  think 
that  the  apprenticeships  or  work  abroad 
offer  a  better  chance  for  acquiring 
marketable  skills,  while  girls'  parents 
perceive  that  their  daughters  do  not 
need  an  education  since  they  will 
marry,  and  need  to  collect  money  for 
their  dowry  by  working,  either  in  Lome, 
or  abroad  in  Gabon. 

5.  Lack  of  Continuity  Between 
Transitional  and  Permanent  Schooling 

Children  who  return  to  Togo  after 
being  trafficked  generally  end  up  at  a 
transition  center  where  they  receive  a 
number  of  services,  including  health 
care  and  some  schooling,  prior  to  being 
reunited  with  their  parents.  However, 
there  is  often  a  gap  between  the 
temporary  schooling  at  the  transition 
centers,  and  the  schooling  they  receive 
after  returning  to  their  place  of  origin. 
Without  continuity,  there  is  a  risk  of 
losing  the  benefits  of  the  education 
received  at  the  transition  center. 
Further,  teachers  receiving  the  children 
at  the  place  of  origin  may  be 
inadequately  prepared  to  support  the 
successful  reintegration  of  children  into 
school.  To  aid  in  their  successful 
reintegration,  teachers  at  both 
transitional  and  permanent  schools 
need  training  to  deal  with  the 
psychosocial  and  special  academic 
needs  of  children  victims  of  trafficking, 
and  to  conmiunicate  cind  coordinate  on 
the  special  needs  of  specific  children. 


6.  Lack  of  Schooling  Alternatives  For 
Older  Children 

Whereas  younger  children  in  Togo 
can  be  more  successfully  integrated  into 
the  formal  school  system,  it  is  more 
difficult  for  older  children  to  return  to 
school.  A  number  of  trafficked  children 
may  never  have  gone  to  school,  and 
older  children  are  not  likely  to  enroll  at 
lower  grade  levels  in  formal  schools 
with  much  younger  children.  Without 
alternative  educational  opportunities 
that  address  older  children's  special 
needs,  they  are  likely  to  remain 
illiterate,  or  semi-literate,  and  not  be 
able  to  access  better  employment  and 
income  opportunities. 

7.  Limited  Follow-Up  of  Reintegrated 
Children 

Related  to  the  lack  of  continuity 
between  transitional  and  formal 
schooling  is  the  limited  follow-up  of 
reintegrated  children.  In  Togo,  because 
of  lack  of  resources,  public  and  private 
sector  organizations  that  reintegrate  the 
children  generally  do  not  follow  up  on 
them  after  about  one  year,  and  less  in 
some  cases.  After  being  returned,  some 
of  the  children  may  not  attend  school 
and  may  even  be  trafficked  again. 
Although  there  are  now  attempts  to 
build  community-based  monitoring 
systems  to  address  this  problem,  they 
are  limited  in  scope  and  reach. 

8.  Insufficient  Community  Capacity  To 
Address  Child  Trafficking  Through 
Education 

Although  Togo  has  a  strong  tradition 
of  community  mobilization  and  using 
community  structures  for  development 
in  education  and  other  sectors, 
communities  have  not  been  heavily 
involved  in  addressing  the  problem  of 
child  trafficking.  Parent  ^d  Teacher 
Associations  (PTAs)  are  stronger  in 
Togo  than  in  many  other  African 
countries,  and  the  government  supports 
community  schools.  Vis-a-vis  education. 
UNICEF  and  other  organizations  have 
been  working  to  develop  self-help 
groups,  and  to  use  community 
structures  (village  committees)  to 
develop  village  action  plans  which  can 
subsequently  be  funded.  Both  Ministry 
of  Social  Affairs  and  Ministry  of  Labor 
projects  funded  through  the  World  Bank 
and  IPEC  are  aiming  to  work  with 
conununity  structures.  However,  such 
efforts  are  relatively  nascent. 
Furthermore,  only  a  small  number  of 
communities  can  currently  be  targeted 
due  to  the  projects'  limited  resources. 

9.  Gaps  in  Policy  and  Enforcement 

There  are  gaps  in  education  and  child 
labor  policies  that  relate  to  combating 
child  trafficking.  Togo  has  a  compulsory 


school  attendance  policy  to  age  15.  but 
Togo's  Labor  Code  (Article  114)  allows 
children  to  begin  working  at  age  14.  In 
addition  to  inconsistencies  in  domestic 
laws,  there  are  also  discrepancies 
between  domestic  policies  and 
international  agreements. 

Another  policy  gap  in  Togo  is  the  fact 
that  trafficking  of  children  is  not 
currently  considered  a  crime.  The 
Ministry  of  Social  Affairs  has  expressed   • 
a  desire  to  develop  case  law  and 
precedents,  and  to  develop  the  capacity 
of  Togolese  lawyers  to  sue  for  damages 
and  obtain  compensation  for  trafficked 
children.  This  money  would  then  be 
used  for  the  child's  education,  and 
possibly  for  a  savings  account  to  benefit 
the  child.  The  issue  of  policy 
implementation  of  this  idea  is  complex 
because  it  involves  various  facets  of 
domestic  and  international  law,  and  the 
ability  to  enforce  them. 

In  addition  to  gaps  in  policy,  there  is 
inadequate  enforcement  of  existing 
laws.  Even  if  there  were  consistency 
among  domestic  laws,  and  between 
domestic  policies  and  international 
legal  commitments,  their  lax 
enforcement  in  Togo  remains  a  serious 
problem. 

10.  Challenges  to  Achieving 
Sustainability 

Sustainability  is  ultimately  linked  to 
project  impact  and  the  ability  of 
individuals,  communities  and  a  nation 
to  ensure  that  the  activities  or  changes 
implemented  by  a  project  endure.  A 
project's  impacts  are  manifested  at  the 
level  of  individuals,  organizations,  and 
systems.  For  individual  children  and 
their  families  this  would  mean  a 
positive  and  enduring  change  in  their 
life  conditions  as  a  result  of  project 
interventions.  At  the  level  of 
organizations  and  systems,  sustained 
impact  would  involve  continued 
conmiitment  and  ability  (including 
financial  commitment  and  policy 
change)  to  continue  the  actions 
generated  by  the  project  as  long  as  they 
are  still  needed,  including  enforcement 
of  existing  policies  that  target 
trafficking,  child  labor  and  school 
attendance. 

In  Togo,  there  are  a  number  of  factors 
that  affect  the  ability  of  a  project  to 
achieve  sustainable  impact  at  these 
multiple  levels.  At  the  level  of 
individual  families  and  children,  these 
include  family  poverty  and  the  choices 
made  vis-a-vis  work  versus  school  for 
children.  Sustainability  will  thus  be  tied 
to  the  ability  to  provide  income 
alternatives  to  the  family  to  replace 
income  from  child  labor,  and  a  change 
in  attitudes  that  places  education  rather 
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than  child  labor  at  the  forefront  of 
decision-making. 

Sustainability  of  organizational 
commitment  to  the  issue  is  affected  by 
the  lack  of  resources.  Inadequate 
government  funding  has  led  to  lack  of 
means  of  transport  for  monitoring,  long 
delays  in  paying  teachers  and 
government  cadres,  and  the  inability  to 
build  schools  and  provide  related 
school  infrastructure  and  maintenance. 
Low  donor  ftmding  is  also  a  limiting 
factor. 

At  the  system  level,  sustainability  will 
be  adversely  affected  by  inadequate 
policies  and  laws  to  protect  children 
and  to  allow  them  access  to  education, 
as  well  as  by  the  lax  enforcement  of 
existing  policies  and  laws.  Insufficiency 
of  resources  at  the  national  level  to 
promote  education  and  combat 
trafficking  also  poses  a  threat  to 
sustainability. 

II.  Authority  . 

ILAB  is  authorized  to  award  and 
administer  this  program  by  the 
Consolidated  Appropriations  Act,  2001. 
Public  Law  106-554,  114  Stat.  2763A- 
10  (2000). 

III.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international,  or 
non-profit  organization  capable  of 
successfully  developing  and 
implementing  education  programs  for 
child  victims  of  trafficking  or  children 
at  risk  is  eligible  to  apply  for  this 
cooperative  agreement.  Partnerships  of 
more  than  one  organization  are  also 
eligible,  and  applicants  are  strongly 
encouraged  to  work  with  organizations 
already  undertaking  projects  in  Togo, 
including  local  NGOs  (see  Appendix  E). 
The  capability  of  an  applicant  or 
applicants  to  perform  necessary  aspects 
of  this  solicitation  will  be  determined 
under  Section  V.B  Rating  Criteria  and 
Selection. 

Please  note  that  eligible  cooperative 
agreement  applicants  must  not  be 
classified  under  the  Internal  Revenue 
Code  as  a  501(c)(4)  entity.  See  26  U.S.C. 
501(c)(4).  According  to  Section  18  of  the 
Lobbying  Disclosure  Act  of  1995.  an 
organization,  as  described  in  Section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986. that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  ink-signed  original,  complete 
application  in  English  plus  two  (2) 
copies  of  the  application  must  be 
submitted  to  the  U.S.  Department  of 


Labor,  Procurement  Services  Center.  200 
Constitution  Avenue,  NW,  Room  N- 
5416,  Washington.  DC  20210.  not  later 
than  4:45  p.m.  ET.  June  3.  2002. 
Accompanying  documents  should  also 
be  in  English,  To  aid  with  review  of 
applications,  USDOL  also  encourages 
applicants  to  submit  two  additional 
paper  copies  of  the  application  (five 
total).  Applicants  who  do  not  provide 
additional  copies  will  not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  (Appendix  A)  (The  entry  on 
SF  424  for  the  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA)  is 
17.700)  and  sections  A-F  of  the  Budget 
Information  Form  SF  424A  (Appendix 
B).  Part  II  must  contain  a  technical 
application  that  demonstrates 
capabilities  in  accordance  with  the 
Statement  of  Work  and  the  selection 
criteria. 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  25  single-sided 
(8V-"x  11").  double-spaced,  10  to  12 
pitch  typed  pages.  Any  applications  that 
do  not  conform  to  these  standards  may 
be  deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
Standard  forms  and  attachments  are  not 
included  in  the  page  limit.  Each 
application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  These  pages  are  also  not  included 
in  the  page  limits. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  pm  EST.  June  3,  2002  will  not 
be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  it  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  June  3.  2002; 

2.  it  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  it  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Ser\ice-Post 
Office  to  Addressee,  not  later  than  5  pm 
at  the  place  of  mailing  two  (2)  working 
days,  excluding  w-eekends  and  Federal 
holidays,  prior  to  June  3,  2002. 


The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark,  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Ser\'ice 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Serx'ice.  "Postmark"  has  the  same 
meaning  as  defined  above,  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bulls-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
mamtained  by  that  office, 

Applications  may  be  sent  by  e-mail, 
telegram,  or  facsimile  (FAX)  will  not  be 
accepted.  Applications  sent  by  other 
deliver*'  services,  such  as  Federal 
Express,  UPS,  etc.,  will  be  accepted, 
however,  the  applicant  bears  the 
responsibility  for  timely  submission 
Because  of  delay  in  the  receipt  of  mail 
in  the  Washington.  DC,  area,  it  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting  Lisa 
Harvey,  U.S.  Department  of  Labor. 
Procurement  Services  Center,  telephone 
(202)  693-4570  (this  is  not  a  toll-free 
number),  prior  to  the  closing  deadline. 
All  inquiries  should  reference  SGA  02- 
03. 

D.  Funding  Levels 

Up  to  USS2  million  is  available  for 
this  program.  Although  USDOL  will 
award  only  one  cooperative  agreement, 
a  partnership  of  more  than  one 
organization  may  apply  to  implement 
the  program. 
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E.  Program  Duration 

The  duration  of  the  prograni(s)  handed 
bv  this  SGA  is  four  (4)  years.  The  start 
date  of  program  activities  will  be 
negotiated  upon  awarding  of  the 
cooperative  agreement  (hereafter 
referred  to  as  "grant"). 

IV.  Requirements 

A.  Statement  of  Work 

In  developing  their  proposals, 
applicants  should  take  into  account  the 
gaps  and  challenges  to  preventing 
trafficking,  promoting  school 
attendance,  and  reintegrating  trafficked 
children  into  educational  settings 
outlined  in  Section  I.C  above. 
Applicants  should  explain  how  the 
services  provided  under  this  grant  will 
address  the  gaps  outlined  in  Section  I.C. 
They  should  also  consider  the 
implementing  environment  in  Togo 
described  in  Section  I.B  and  Appendi-x 
E,  and  the  lessons  learned  from  other 
experiences  in  trafficking  projects 
available  as  background  documents  on- 
line at  [http://www.ilo.org/public/ 
english/standards/ipec/publ/childtraf/ 
trafficking.pdf),  or  in  hard  copy  upon 
request  (see  Appendix  F). 

The  applicants  should  also  propose 
approaches  and  strategies  to  meet  the 
education  needs  of  the  identified  target 
beneficiaries  in  Togo — children  at  risk 
of  being  trafficked  or  child  victims  of 
trafficking.  The  approaches  should 
support  the  goals  of  USDOL's  Child 
Labor  Education  Initiative  (EI):  (1)  Raise 
awareness  of  the  importance  of 
education  for  all  children  and  mobilize 
a  wide  array  of  actors  to  improve  and 
expand  education  infrastructures;  (2) 
Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school;  (3)  Strengthen 
national  institutions  and  policies  on 
education  and  child  labor,  and  (4) 
Ensure  the  long-term  sustainability  of 
these  efforts. 

The  cooperative  agreement  awardee 
(hereafter  referred  to  as  "Grantee")  is 
expected  to  work  cooperatively  with 
stakeholders  in  the  country,  including 
the  Ministry  of  Education,  Ministry  of 
Labor.  Ministry  of  Social  Affairs, 
Ministry  of  Technical  Education  and 
Professional  Training,  NGOs,  national 
steering/advisory  committees  on  child 
labor  and  education,  community  and 
faith-based  organizations,  and  trafficked 
and  at-risk  children  and  their  families. 
In  order  to  avoid  duplication,  erdiance 
collaboration,  expand  impact,  and 
develop  synergies,  the  Grantee  should 
coordinate  project  activities  with  those 
already  being  undertaken  for  victims  of 
trafficking  with  USDOL  funding  by  the 


ILO/IPEC,  and  by  the  World  Bank  with 
the  Ministry  of  Social  Affairs.  The 
Ministry  of  Social  Affairs  currently 
works  with  15  communities  in  the 
Central  and  Maritime  regions.  Although 
project  resources  may  be  used  to 
conduct  jointly  funded  awareness 
raising  campaigns,  training,  and 
information  gathering,  the  bulk  of 
project  resources  should  be  directly 
devoted  to  expanding  and  improving 
education  and  support  programs  for 
target  children.  Project  key  personnel 
should  work  closely  with  the  ILO/ 
IPEC's  National  Program  Manager,  and 
where  warranted  with  staff  of  the 
Ministries  of  Labor.  Education,  Social 
Affairs  and  Technical  Education  in 
developing  project  interventions.  Project 
activities  should  also  be  coordinated 
with  those  funded  by  other  donors,  such 
as  the  World  Bank.  Finally,  the  Grantee 
should  assure  that  youth  with 
disabilities  have  physical  and 
programmatic  access  to  programs 
operated  with  the  use  of  USDOL  funds. 

Below  is  a  listing  of  specific 
requirements  to  guide  applicants  in  the 
development  of  responses  to  this 
solicitation. 

Overall,  the  applicant  should  propose 
creative  and  innovative  approaches  to 
improve  access,  quality  and  relevance  of 
education  for  Togolese  children  up  to 
age  18  who  have  been  victims  of 
trafficking,  or  who  are  at  risk  of  being 
trafficked.  The  geographical  target  area 
will  be  the  Central  and  Maritime  regions 
of  Togo.  The  exact  number  of 
communities  and  children  to  benefit 
from  this  Child  Labor  Education 
Initiative  Project  will  be  identified  by 
the  Grantee  in  collaboration  with  the 
ministries  of  Labor,  Social  Affairs  and 
Education  in  the  first  three  months  of 
the  project,  and  will  form  the  basis  of 
the  first  year's  work  plan. 

The  applicant  should  also  work 
closely  with  local  authorities  and. 
educators  to  create  a  coherent  model  of 
education  interventions  to  provide 
education  alternatives  to  children  at  risk 
of  trafficking  or  victims  of  trafficking.  In 
the  process  of  implementation  it  is 
expected  that  capacity  of  local  delivery 
mechanisms  for  education  to  this  target 
group  will  be  strengthened.  Although 
new  and  innovative  solutions  are 
strongly  encouraged,  at  a  minimum,  the 
applicant  is  expected  to  propose 
approaches  that  address  the  following 
areas  of  implementation: 

1 .  Awareness  Raising  and  Mobilization 
of  Actors  To  Promote  School 
Attendance  and  Reduce  Child 
Trafficking 

a.  Assist  local  organizations  to 
develop  a  multi-tiered  communications 


strategy  with  audience  segmentation 
and  targeted  messages  that  raise 
awareness  and  influence  opinions  and 
behavior  of  multiple  actors  including 
parents  and  children,  educators, 
community  leaders,  and  others  to 
promote  school  attendance  and  reduce 
trafficking.  The  strategy  should 
complement  rather  than  duplicate 
previous  awareness  raising  campaigns, 
and  where  possible  coordinate  with 
future  ones  planned  by  other  projects  so 
as  to  reduce  duplication  and  mixed 


messages. 

b.  On  the  basis  of  the  communications 
strategy,  conduct  awareness  raising 
campaigns  to  targeted  audiences  to 
promote  school  attendance  and  reduce 
the  lure  of  trafficking. 

c.  Use  communications  strategy  to 
mobilize  actors  to  propose  solutions  to 
reduce  trafficking  and  promote  school 
attendance. 

d.  Through  awareness  raising  and 
related  activities,  promote  the 
development  of  working  and  task- 
oriented  multi-sectoral  partnerships  at 
the  community,  regional,  and  national 
levels  to  combat  trafficking,  promote 
school  attendance,  and  improve 
education  infrastructure  in  areas  of  high 
incidence  of  child  trafficking. 

2.  Strengthen  Education  Systems  To 
Promote  School  Attendance,  Reduce 
Trafficking,  and  Reintegrate  Trafficked 
Children  Into  Education  Settings 

Strengthening  of  education  systems  to 
address  project  goals  will  involve  at 
least  the  following  components:  (1) 
Identification  of  target  communities  and 
baseline  data  collection;  (2)  Prevention 
of  dropout  of  younger  children  at  risk  of 
being  trafficked  through  improved 
quality  and  relevance  of  education;  and 
(3)  Reintegration  of  older  trafficking 
victims  into  educational  settings. 
Targeting  at-risk  communities: 
The  Grantee  should  work  with  the 
Ministries  of  Education,  Labor,  and 
Social  Affairs  and  other  relevant 
partners  to: 

a.  Identify  the  number  and  location  of 
target  communities  for  EI  project 
interventions. 

b.  In  target  communities,  gather  and 
correlate  baseline  socioeconomic  and 
education  data  on  (1)  children  returned 
from  trafficking;  and  (2)  children  at  risk 
of  being  trafficked  to  identify  trends  emd 
patterns  in  these  data. 

c.  Assess  educational  infrastructure 
and  quality  in  target  communities,  and 
identify  specific  gaps  to  be  filled  by  the 
project. 

Prevention 

The  Grantee  should  work  with  the 
Ministry  of  Education  and  other 
relevant  partners  to: 


Federal  Register /Vol.  67,  No.  75 /Thursday,  April  18,  2002 /Notices 


19261 


a.  Identify  risk  factors  for  formal 
school  dropout,  causes  of  drop  out,  and 
drop  out  trends  in  areas  of  high 
trafficking. 

b.  Develop  a  strategy  to  increase 
retention  and  promotion  to  next  grade 
for  children  at  risk  of  being  trafficked, 
particularly  girls. 

c.  Reduce  drop  out  rates  for  at-risk 
children  through  improved  primary 
school  quality  and  enrichment  programs 
in  areas  of  high  trafficking,  or 
scholarship  programs. 

Reintegration  of  Trafficked  Children 
The  Grantee  should  work  with  the 
Ministry  of  Education  and  Ministry  of 
Social  Affairs,  Ministry  of  Technical 
Education  and  other  relevant  partners 
to: 

a.  Strengthen  the  links  between 
education  programs  at  transition  centers 
and  permanent  schools,  including 
through  increased  capacity  to  assess  and 
share  psychosocial  and  education  needs 
of  child  victims  of  trafficking. 

b.  Support  development/expansion  of 
bridge  programs  that  allow  eventual 
reintegration  of  younger  children  (up  to 
age  15)  victims  of  trafficking  into  the 
formal  school  system  or  vocational 
training.  These  programs  should  include 
innovative  approaches  to  improve 
teaching  materials,  pedagogy,  learning 
assessment,  and  monitoring  of  results. 
The  programs  can  include  psychosocial 
counseling  and  guidance,  recreational 
activities,  tutoring,  and  life  skills 
training. 

c.  Develop  iimovative  vocational 
education  and  skills  training  programs 
for  older  children  (ages  15-18)  who  are 
either  victims  of  trafficking  or  at  risk  of 
being  trafficked  that  allow  them  access 
to  improved  future  employment 
opportunities.  These  programs  can 
include  psychosocial  counseling  and 
guidance,  tutoring,  and  life  skills 
training. 

Funds  provided  by  this  grant  in 
support  of  this  component  may  be  used 
for  the  construction/repair/ expansion  of 
education  or  boarding  facilities  to 
benefit  target  children,  and  for  the 
provision  of  related  pedagogical  and 
training  materials,  if  local  communities 
can  leverage  complementary  resources 
in  support  of  proposed  education 
facilities  and  programs. 

3.  Strengthen  institutions  and  policies  to 
promote  school  attendance,  reduce 
trafficking,  and  reintegrate  trafficked 
children  into  educational  settings 

The  objective  of  this  component  is  to 
promote  approaches  to  create 
accountability  mechanisms  within  the 
government  to  document  the  problem 
and  monitor  (in  partnership  with  civil 
society  organizations)  the  progress  in 


reaching  target  communities  both  in  the 
prevention  of  child  trafficking  through 
school  retention,  and  reintegration  of 
children  into  educational  settings  after 
being  returned  from  trafficking.  The 
development  and  expansion  of  multi- 
sectoral  partnerships  to  reduce 
trafficking  and  support  the  education  of 
target  children  is  critical.  Specifically 
the  project  should: 

a.  Improve  Ministry  of  Education 
capacity  to  collect  data  on  correlations 
between  school  attendance  and 
performance,  drop  out  and  trafficking. 
The  result  of  strengthened  capacity 
would  be  the  ability  to  collect,  process, 
analyze,  map  and  correlate  data  between 
trafficking  and  educational  attainment, 
with  the  objective  of  informed 
education  and  child  labor  (anti- 
trafficking)  policies.  Data  should  be 
collected  and  processed  in  collaboration 
with  the  ministries  of  Labor  and  Social 
Affairs. 

b.  Strengthen  the  capacity  of  key  civil 
society  organizations  and  communities 
to  monitor  and  follow  up  on  the 
education  of  children  at  risk  of  being 
trafficked  or  returned  from  trafficking, 
to  complement  government  monitoring. 

c.  Enhance  inter-institutional 
coordination  capacity,  collaboration  and 
working  partnerships  between  the 
Ministries  of  Labor,  Social  Affairs  and 
Education,  and  Technical  Education 
concerning  the  education  of  children 
who  have  been  victims  of  trafficking,  or 
who  are  at  high  risk  of  being  trafficked. 

d.  Enhance  partnerships  between  the 
public  sector  and  civil  society  on  the 
issue  of  education  of  children  who  have 
been  victims  of  trafficking,  or  who  are 
at  high  risk  of  being  trafficked. 

e.  Improve  coordination  and 
implementation  of  existing  policies  and 
laws  on  school  attendance  and  child 
labor  in  target  areas  of  project 
intervention. 

f.  Promote  legislation/litigation  to 
compensate  victims  of  trafficking 
through  payment  by  traffickers  and 
employers  for  their  social  reintegration 
and  education. 

In  implementing  these  three 
components,  the  Grantee  will  design 
approaches  that  promote  sustainability 
of  impact  at  the  individual,  organization 
and  system-wide  level  as  described 
above  in  Section  l.C  above.  As  one 
means  to  promote  sustainability,  the 
Grantee  can  leverage  alternative  income 
generation/credit  programs  for 
opportunities  for  families  of  children 
benefiting  from  this  project,  and/or  for 
older  children  who  complete  skills  and/ 
or  vocational  training. 

In  addition  to  meeting  these 
requirements,  the  Grantee  will  be 
expected  to  monitor  the  implementation 


of  the  program,  report  to  USDOL  on  a 
quarterly  basis,  and  evaluate  program 
results,  the  grant(s)  will  include  funds 
to  plan,  implement  and  evaluate 
programs  and  activities,  conduct  various 
studies  pertinent  to  project 
implementation,  and  to  establish 
education  baselines  to  measure  program 
results.  The  Grantee  must  develop 
annual  work  plans  that  will  be  approved 
by  USDOL.  Corresponding  indicators  of 
performance  will  also  be  developed  by 
the  Grantee  and  approved  by  USDOL. 

B  Deliverables 

Unless  otherwise  indicated,  the 
Grantee(s)  must  submit  copies  of  all 
required  reports  to  ILAB  by  the 
specified  due  dates.  Other  documents, 
such  as  project  design  documents,  are  to 
be  submitted  by  mutually  agreed  upon 
deadlines. 

1 ,  Project  Designs.  A  project 
document  in  a  format  to  be  established 
by  ILAB  in  the  logical  framework  format 
will  be  used,  and  will  include  a 
background/justification  section,  project 
strategy  (objectives,  outputs,  activities, 
indicators,  means  of  verification). 
project  implementation  timetable  and 
project  budget.  The  project  design  will 
be  drawn  from  the  proposal  written  in 
response  to  this  solicitation.  The 
document  will  also  include  sections  that 
address  coordination  strategies,  project 
management  and  sustainability.  The 
time  for  delivery  of  this  document  will 
be  negotiated  at  the  time  of  the  award. 

2.  Technical  and  Financial  Progress 
Reports.  The  Grantee  must  furnish  a 
typed  technical  report  to  ILAB  on  a 
quarterly  basis  by  31  March.  30  lune,  30 
September,  and  31  December.  The 
Grantee  must  also  furnish  a  separate 
financial  report  to  ILAB  on  the  quarterly 
basis  mentioned  above.  The  format  for 
the  technical  progress  report  will  be  the 
format  developed  by  IL^B  and  must 
contain  the  following  information: 

a.  For  each  project  objective,  an 
accurate  account  of  activities  carried  out 
under  that  objective  during  the 
reporting  period; 

D.  An  accounting  of  staff  and  any 
subcontractor  hours  expended; 

c.  An  accounting  of  travel  performed 
under  the  cooperative  agreement  during 
the  reporting  period,  including  purpose 
of  trip,  persons  or  organizations 
contacted,  and  benefits  derived; 

d.  A  description  of  current  problems 
that  may  impede  performance,  and 
proposed  corrective  action; 

e.  Future  actions  planned  in  support 
of  each  project  objective; 

f.  Aggregate  amount  of  costs  incurred 
during  the  reporting  period;  and 

g.  Progress  on  indicators  (to  be 
reported  aimually). 
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3.  Annual  Work  Plan.  An  annual  work 
plan  will  be  developed  within  three 
months  of  project  award  and  approved 
by  ILAB  to  ensure  coordination  with 
other  relevant  social  actors  in  Togo. 
Subsequent  annual  work  plans  will  be 
delivered  no  later  than  one  year  after  the 
previous  one. 

4.  Monitoring  and  Evaluation  Plan.  A 
monitoring  and  evaluation  plan  will  be 
developed,  in  collaboration  with  ILAB, 
including  beginning  and  ending  dates 
for  the  project,  planned  and  actual  dates 
for  mid-term  review,  and  final  end  of 
project  evaluations.  The  monitoring 
plan  will  be  prepared  after  completion 
of  baseline  surveys,  including  revision 
of  indicators  provided  in  project 
document,  targets,  and  means  of 
verification. 

5.  Evaluation  Reports.  The  Greuitee 
and  the  Grant  Officer's  Technical 
Representative  (GOTR)  will  determine 
on  a  case-by-case  basis  whether  mid- 
term evaluations  will  be  conducted  by 
an  internal  or  external  evaluation  team. 
All  final  evaluations  will  be  external  in 
nature.  The  Grantee  must  respond  to 
any  comments  and  recommendations 
resulting  from  the  review  of  the  mid- 
term report. 

C.  Production  of  Deliverables 

1.  Materials  Prepared  Under  the 
Cooperative  Agreement.  The  Grantee 
must  submit  to  ILAB  all  media-related 
and  educational  materials  developed  by 
it  or  its  sub-contractors  before  they  are 
reproduced,  published,  or  used.  ILAB 
considers  that  education  materials 
include  brochures,  pamphlets, 
videotapes,  slide-tape  shows,  curricula, 
and  any  other  training  materials  used  in 
the  program.  ILAB  will  review  materials 
for  technical  accuracy.  The  Grantee 
must  obtain  prior  approval  from  the 
Grant  Officer  for  all  materials  developed 
or  purchased  under  this  cooperative 
agreement.  All  materials  produced  by 
the  Grantee  must  be  provided  to  ILAB 
in  a  digital  format  for  possible 
pubUcation  by  ILAB. 

2.  Acknowledgment  ofUSDOL 
Funding.  In  all  circumstances  the 
following  must  be  displayed  on  printed 
materials: 

"Preparation  of  this  item  was  funded 
by  the  United  States  Department  of 
Labor  under  Cooperative  Agreement  No. 
E-9-X-X-XXXX.' 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money 
all  Grantees  receiving  Federal  funds, 
including  State  and  local  governments 
and  recipients  of  Federal  research 
grants,  must  clearly  state: 


a.  The  percentage  of  the  total  costs  of 
the  program  or  project  which  will  be 
financed  with  Federal  money; 

b.  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

In  consultation  with  ILAB,  USDOL's 
role  will  be  identified  as  one  of  the 
following: 

a.  The  USDOL  logo  may  be  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee  will  consult  with 
USDOL  on  whether  the  logo  should  be 
used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  will  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo,  after 
obtaining  appropriate  internal  USDOL 
approval  for  use  of  the  logo  on  the  item. 

b.  If  ILAB  determines  that  the  use  of 
the  logo  is  not  appropriate  and  does  not 
give  written  permission,  the  following 
notice  must  appear  on  the  document: 

This  document  does  not  necessarily  reflect 
the  views  or  policies  of  the  U.S.  Department 
of  Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations  imply 
endorsement  by  the  U.S.  Government. 

D.  Administrative  Requirements 

1.  General.  Grantee  organizations  are 
subject  to  applicable  Federal  laws 
(including  provisions  of  appropriations 
law)  and  the  applicable  Office  of 
Management  and  Budget  (0MB) 
Circulars.  Determinations  of  allowable 
costs  will  be  made  in  accordance  with 
the  applicable  Federal  cost  principles. 
The  cooperative  agreement(s)  awarded 
under  this  SGA  are  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

29  CFR  Fart  36 — Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  AssistcUice. 

29  CFR  Part  93— New  Restrictions  on 
Lobbying. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 


29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  98— Federal  Standards 
for  Govemmentwide  Debarment  and 
Suspension  (Nonprociu-ement)  and 
Goverrunentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

29  CFR  Part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

2.  Sub-contracts.  Sub-contracts  must 
be  awarded  in  accordsmce  with  29  CFR 
95.40-48.  In  compliance  with  Executive 
Orders  12876  as  amended,  13230,  12928 
and  13021  as  amended,  the  Grantee  is 
strongly  encouraged  to  provide  sub- 
contracting opportunities  to  Historically 
Black  Colleges  and  Universities, 
Hispanic-Serving  Institutions  and  Tribal 
Colleges  and  Universities. 

3.  Key  Personnel.  The  applicant  shall 
list  individual(s)  who  has  (have)  been 
designated  as  having  primary 
responsibility  for  the  conduct  and 
completion  of  all  project  work.  The 
applicant  will  submit  written  proof  that 
key  persoimel  will  be  available  to  begin 
work  on  the  project  no  later  than  three 
weeks  after  award.  The  Grantee  agrees 
to  inform  the  GOTR  whenever  it  appears 
impossible  for  these  individual(s)  to 
continue  work  on  the  project  as 
planned.  The  Grantee  may  nominate 
substitute  personnel  and  submit  the 
nominations  to  the  GOTR;  However,  the 
Grantee  must  obtain  prior  approval  from 
the  Grant  Officer  for  all  key  personnel. 
If  the  Grant  Officer  is  unable  to  approve 
the  personnel  change,  he/she  reserves 
the  right  to  terminate  the  cooperative 
agreement. 

4.  Encumbrance  of  Cooperative 
Agreement  Funds.  Cooperative 
agreement  funds  may  not  be 
encumbered/ obligated  by  the  Grantee 
before  or  after  the  cooperative 
agreement  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  cooperative 
agreement  period  may  be  liquidated 
(paid  out)  after  the  end  of  the 
cooperative  agreement  period.  Such 
encumbrances/obhgations  shall  involve 
only  specified  commitments  for  which  a 
need  existed  during  the  grant  period 
and  which  are  supported  by  approved 
contracts,  purchase  orders,  requisitions, 
invoices,  bills,  or  other  evidence  of 
liability  consistent  with  the  Grantee's 
purchasing  procedures  and  inciured 
within  the  cooperative  agreement 
period.  All  encumbrances/obligations 
incurred  during  the  cooperative 
agreement  period  shall  be  liquidated 
within  90  days  after  the  end  of  the  grant 
period,  if  practicable. 

5.  Site  Visits.  USDOL.  tiu-ough  its 
authorized  representatives,  has  the 
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right,  at  all  reasonable  times,  to  make 
site  visits  to  review  project 
accomplishments  and  management 
control  systems  and  to  provide  such 
technical  assistance  as  may  be  required. 
If  USDOL  makes  any  site  visit  on  the 
premises  of  the  Grantee  or  a  sub- 
contractof(s)  under  this  grant{s),  the 
Grantee  shall  provide  and  shall  require 
its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
the  safety  and  convenience  of  the 
Government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  shall  be 
performed  in  a  manner  that  will  not 
unduly  delay  the  work. 

V.  Review  and  Selection  of 
Applications  for  Award 

A.  The  Review  Process 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  Each  complete  application 
will  be  objectively  rated  by  a  technical 
panel  against  the  criteria  described  in 
this  armouncement.  Applicants  are 
advised  that  the  panel  recommendations 
to  the  Grant  Officer  are  advisory  in 
nature.  The  Grant  Officer  may  elect  to 
select  a  Grantee  on  the  basis  of  the 
initial  proposal  submission;  or,  the 
Grant  Officer  may  establish  a 
competitive  or  technically  acceptable 
range  for  the  purpose  of  selecting 
qualified  applicants.  If  deemed 
appropriate,  following  the  Grant 
Officer's  call  for  the  preparation  and 
receipt  of  final  revisions  of  proposals, 
the  evaluation  process  described  above 
will  be  repeated  to  consider  such 
revisions.  The  Grant  Officer  will  make 
final  selection  determination  based  on 
what  is  most  advantageous  to  the 
Government,  considering  factors  such  as 
panel  findings  and  the  availability  of 
funds.  The  Grant  Officer's 
determination  for  award  under  this  SGA 
is  final. 

Note:  Selection  of  an  organization  as  a 
cooperative  agreement  recipient  does  not 
constitute  approval  of  the  cooperative 
agreement  application  as  submitted.  Before 
the  actual  cooperative  agreement  is  awarded. 
USDOL  may  enter  into  negotiations  about 
such  items  as  program  components,  funding 
levels,  and  administrative  systems.  If  the 
negotiations  do  not  result  in  an  acceptable 
submission,  the  Grant  Officer  reserves  the 
right  to  terminate  the  negotiation  and  decline 
to  fund  the  proposal. 

B.  Rating  Criteria  and  Selection 

The  technical  panel  will  review 
applications  against  the  various  criteria 
on  the  basis  of  100  points  with  an 
additional  5  points  available  for  non- 
federal or  leveraged  resources. 


The  factors  are  presented  in  the  order 
of  emphasis  that  they  will  receive. 

1.  Approach.  Understanding  of  the 
Issue,  and  Budget  Plan  (40  points!. 

a.  Ch'erview.  This  section  of  the 
proposal  must  explain: 

(1)  The  applicant's  proposed 
innovative  methods  for  performing  all 
the  specific  areas  of  work  requirements 
presented  in  this  solicitation. 

(2)  The  expected  outcomes  over  the 
period  of  performance  for  each  of  the 
tasks:  and 

(3)  The  approach  for  producing  the 
expected  outcomes. 

■The  applicant  should  describe  in 
detail  the  proposed  approach  to  comply 
with  each  requirement  in  Section  IV. A 
of  this  solicitation,  including  all  tasks 
and  methods  to  be  utilized  to 
implement  the  project.  Also,  the 
applicant  should  explain  the  rationale 
for  using  this  approach.  In  addition,  this 
section  of  the  proposal  should 
demonstrate  the  applicant's  thorough 
knowledge  and  understanding  of  the 
issues  involved  in  providing  education 
to  children  victims  of  trafficking  or  at 
risk  of  being  trafficked;  best-practice 
solutions  to  address  their  needs;  and  the 
implementing  environment  in  Togo. 

b.  Implementation  Plan.  The 
applicant  must  submit  an 
implementation  plan,  preferably  with  a 
visual  such  as  a  Gantt  chart,  for  the 
project  in  Togo.  The  implementation 
plan  should  list  the  outcomes, 
objectives  and  activities  during  the  life 
of  the  project,  and  scheduling  of  time 
and  staff  starting  with  the  execution  of 
the  cooperative  agreement  and  ending 
with  the  final  report.  In  describing  the 
implementation  plan,  the  applicant 
should  address  the  following  points: 

(1)  Describe  the  use  of  existing  or 
potential  infrastructure  and  use  of 
qualified  personnel,  including  qualified 
nationals,  to  implement  the  project.  The 
applicant  should  also  include  a  project 
organizational  chart,  demonstrating 
management  structure,  key  personnel 
positions,  and  indicating  proposed  links 
with  Government,  civil  society  leaders, 
educators,  and  other  significant  local 
actors, 

(2)  Develop  a  list  of  activities  and 
explain  how  each  relates  to  the  overall 
development  objective  of  reducing  child 
trafficking  and  the  effects  of  trafficking 
through  education. 

(3)  Explain  how  appropriate 
awareness  raising,  training,  and 
pedagogic  materials  will  be  developed 

(4)  Demonstrate  how  the  organization 
will  strengthen  national  institutions  and 
policies  on  education  and  combating 
child  trafficking. 

(5)  Demonstrate  how  the  organization 
would  systematically  report  on  project 


performance  to  measure  the 
achievement  of  the  project  objective(s). 
(6)  Demonstrate  how  the  organization 
would  build  national  and  local  capacity 
to  ensure  that  project  efforts  to  reduce 
trafficking  and  the  effects  of  trafficking 
through  the  provision  of  education  are 
sustained  after  completion  of  the 
project. 

c.  Budget  Plan.  The  applicant  must 
develop  a  budget  of  up  to  US  S2  million 
for  the  project.  This  section  of  the 
proposal  should  explain  the  costs  for 
performing  all  of  the  requirements 
presented  in  this  solicitation  and  for 
producing  all  required  reports  and  other 
deliverables  presented  in  this 
solicitation;  costs  must  include  labor, 
equipment,  travel,  and  other  related 
costs. 

d.  Management  and  Staff  Loading 
Plan.  This  section  must  also  include  a 
management  and  staff  loading  plan  The 
management  plan  should  include  the 
following; 

(1)  A  project  organization  chart  and 
accompanying  narrative  which 
differentiates  between  elements  of  the 
applicant's  staff  and  subcontractors  or 
consultants  who  will  be  retained; 

(2)  A  description  of  the  functional 
relationship  between  elements  of  the 
project's  organization;  and 

(3)  The  identity  of  the  individual 
responsible  for  project  management  and 
the  lines  of  authorit\-  between  this 
individual  and  other  elements  of  the 
project. 

(4)  A  description  of  how  the 
implementation  plan  will  be  integrated 
into  and  support  the  anti-trafficking 
projects  being  implemented  under  ILO/ 
IPEC  and  World  Bank  sponsorship 

The  staff  loading  plan  should  iaentif>' 
all  key  tasks  and  the  person-days 
required  to  complete  each  task.  Labor 
estimates  for  each  task  should  be  broken 
down  by  individuals  assigned  to  the 
task,  including  subcontractors  and 
consultants.  All  key  tasks  should  be 
charted  to  show  time  required  to 
perform  them  by  months  or  weeks. 

This  section  will  be  evaluated  in 
accordance  with  applicable  Federal 
laws  and  regulations.  The  budget  must 
comply  with  Federal  cost  principles 
(which  can  be  found  in  the  applicable 
0MB  Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation. 

2.  Experience  and  Qualifications  of 
the  Organization  (35  pomtsl. 

The  evaluation  criteria  in  this 
categoPv'  are  as  follows; 

a.  The  organization  applying  for  the 
award  has  international  experience 
implementing  basic,  transitional,  and 
vocational  education  programs  that 
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address  issues  of  access,  quality,  and 
policy  reform  for  disadvantaged 
children  including  working  children 
and  victims  of  trafficking. 

b.  The  organization  has  a  field 
presence  in  Togo,  or  in  the  region,  or 
could  rapidly  establish  an  office  in  Togo 
that  gives  it  the  capability  to  work 
directly  with  government  ministries, 
educators,  civil  society  leaders,  and 
other  local  organizations,  e.g., 
community-based  or  faith -based  groups; 
the  organization  can  document  that  it 
has  already  established  relations  of  this 
nature  in  the  target  country  or  can  show 
that  it  has  the  capacity  to  readily 
establish  such  relations. 

c.  The  organization  has  experience 
working  with,  or  can  show  it  has  the 
ability  to  work  with  U.N.  and 
multilateral  donor  organizations. 

The  proposal  should  include 
information  about  previous  grants  or 
contracts  relevant  to  this  solicitation 
including: 

a.  The  organization  for  which  the 
work  was  done; 

b.  A  contact  person  in  that 
organization  with  his  or  her  current 
phone  number: 

c.  The  dollar  value  of  the  grant, 
contract,  or  cooperative  agreement  for 
the  project; 

d.  The  time  frame  and  professional 
effort  involved  in  the  project; 

e.  A  brief  summary  of  the  work 
performed;  and 

f.  A  brief  summary  of 
accomplishments. 

This  information  on  previous  grants 
and  contracts  shall  be  provided  in 
appendices  and  will  not  count  in  the  25- 
page  maximum  page  requirement. 

3.  Experience  and  Qualifications  of 
Key  Personnel  (25  points). 

This  section  of  the  proposal  must 
include  sufficient  information  to  judge 
the  quality  and  competence  of  staff 
proposed  to  be  assigned  to  the  project  to 
assure  that  they  meet  the  required 
qualifications.  Successful  performance 
of  the  proposed  work  depends  heavily 
on  the  qualifications  of  the  individuals 
committed  to  the  project.  Accordingly, 
in  its  evaluation  of  the  applicant's 
proposal,  USDOL  will  place  emphasis 
on  the  applicant's  commitment  of 
personnel  qualified  for  the  work 
involved  in  accomplishing  the  assigned 
tasks.  Information  provided  on  the 
experience  and  educational  background 
of  personnel  should  indicate  the 
following: 

a.  The  identity  of  key  personnel 
assigned  to  the  project.  "Key  personnel" 
are  staff  who  are  essential  to  the 
successful  operation  of  the  project  and 
completion  of  the  proposed  work  and. 
therefore,  may  not  be  replaced  or  have 


their  hours  reduced  without  the 
approval  of  the  Grant  Officer. 

b.  The  educational  background  and 
experience  of  all  staff  to  be  assigned  to 
the  project. 

c.  The  special  capabilities  of  staff  that 
demonstrate  prior  experience  in 
organizing,  managing  and  performing 
similar  efforts. 

d.  The  current  employment  status  of 
staff  and  availability  for  this  project. 
The  applicant  should  also  indicate 
whether  the  proposed  work  will  be 
performed  by  persons  currently 
employed  or  is  dependent  upon 
planned  recruitment  or  subcontracting. 
Note  that  management  and  professional 
technical  staff  members  comprising  the 
applicant's  proposed  team  should  be 
individuals  who  have  prior  experience 
with  organizations  working  in  similar 
efforts,  and  are  fully  qualified  to 
perform  work  specified  in  the  Statement 
of  Work.  Where  subcontractors  or 
outside  assistance  are  proposed, 
organizational  control  should  be  clearly 
delineated  to  ensure  responsiveness  to 
the  needs  of  USDOL.  Key  personnel 
must  sign  letters  of  agreement  to  serve 
on  the  project,  and  indicate  availability 
to  commence  work  within  three  weeks 
of  grant  award. 

The  following  information  must  be 
furnished: 

a.  The  applicant  should  designate  a 
Program  Director  (Key  Personnel)  to 
oversee  the  project  and  be  responsible 
for  implementation  of  the  requirements 
of  the  cooperative  agreement  in  all  of 
the  countries  of  eventual 
implementation.  The  Program  Director 
must  have  a  minimum  of  three  years  of 
professional  experience  in  a  leadership 
role  in  implementation  of  complex  basic 
education  programs  in  developing 
countries  in  areas  such  as  education 
policy:  improving  educational  quality 
and  access:  teacher  training  and 
materials  development;  educational 
assessment  of  disadvantaged  students; 
development  of  community 
participation  in  the  improvement  of 
basic  education;  and  monitoring  and 
evaluation  of  basic  education  projects. 
Points  will  be  given  for  candidates  with 
additional  years  of  experience.  Preferred 
candidates  will  also  have  knowledge  of 
child  labor  and  trafficking  issues,  and 
experience  in  the  development  of 
transitional,  formal,  and  vocational 
education  of  children  removed  from 
child  labor  and/or  victims  of  child 
trafficking. 

b.  The  applicant  should  designate  an 
Education  Specialist  (Key  Personnel) 
who  will  provide  leadership  in 
developing  the  technical  aspects  of  this 
project  in  collaboration  with  the  Project 
Director.  This  person  must  have  at  least 


three  years  experience  in  basic 
education  projects  in  developing 
countries  in  areas  including  student 
assessment,  teacher  training, 
educational  materials  development, 
educational  management,  and 
educational  monitoring  and  information 
systems.  This  person  must  have 
experience  in  working  successfully  with 
ministries  of  education,  networks  of 
educators,  employers'  organizations  and 
trade  union  representatives  or 
comparable  entities.  Additional 
experience  with  child  labor, 
psychosocial  counseling,  the  education 
of  child  victims  of  trafficking,  and 
education  monitoring  and  evaluation  is 
an  asset. 

c.  The  applicant  should  specify  other 
personnel  proposed  to  carry  out  the 
requirements  of  this  solicitation. 

d.  The  applicant  should  include  a 
description  of  the  roles  and 
responsibilities  of  all  personnel 
proposed  for  this  project  and  a  resume 
for  each  professional  person  to  be 
assigned  to  the  program.  Resumes 
should  be  attached  in  an  appendix.  At 
a  minimum,  each  resume  should 
include:  the  individual's  current 
employment  status  and  previous  work 
experience,  including  position  title, 
duties  performed,  dates  in  position,  and 
employing  organizations  and 
educational  background.  Duties  should 
be  clearly  defined  in  terms  of  role 
performed,  e.g.,  manager,  team  leader, 
consultant,  etc.  hidicate  whether  the 
individual  is  currently  employed  by  the 
applicant,  and  (if  so)  for  how  long. 

4.  Leverage  of  Funding  (5  points). 

The  Department  will  give  up  to  five 
(5)  additional  rating  points  to 
applications  that  include  non-Federal 
resources  that  significantly  expand  the 
dollar  amount,  size  and  scope  of  the 
proposal.  Oi  special  interest  is  an 
organization's  ability  to  provide  income- 
generation  and/or  credit  programs  in 
support  of  families  of  target  children,  or 
for  older  children  who  complete 
education  programs  and  are  ready  for 
self-employment.  These  programs  will 
not  be  financed  by  the  project,  but  can 
complement  and  enhance  project 
objectives.  The  applicant  may  include 
any  leveraging  or  co-funding 
anticipated.  To  be  eligible  for  the 
additional  points  in  the  criterion,  the 
applicant  must  list  the  source(s)  of 
funds,  the  nature,  and  possible  activities 
anticipated  with  these  funds  under  this 
cooperative  agreement  and  any 
partnerships,  linkages  or  coordination  of 
activities,  cooperative  funding,  etc. 
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Signed  at  Washington,  DC,  this  12th  day  of 
April.  2002. 
Lawrence  J.  Kuss, 
Grant  Officer. 
Appendix  A:  SF  424 — Application 

Form. 
Appendix  B:  SF  424A— Budget 

Information  Form. 


Appendix  C:  Background  Information 
on  the  Causes  and  Effects  of 
Trafficking  on  Children. 

Appendix  D:  Background  Information 
on  USDOL-Funded  Projects  to 
Address  the  Trafficking  of  Children 


.Appendix  E;  Background  Information 
on  Education  and  .•\nti-Traffu.kiiig 
Program,*;  m  Togo 

.'\pppndix  F;  Background  Material 
axailable  in  hard  rop\  (upon  request) 

BILUNG  CODE  4S10-2ft-P 
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Appendix  A:  SF  424  -  Application  Form. 
APPLICATION  FOR  APPENDIX   A" 


OMB  Approval  No.  0348-0043 


FEDERAL  ASSISTANCE 


I.  TYPE  OF  SUBMISSION: 
Apfialiaa 
a  Cgcstnictran 

O  NM-CMittnKtiM 


rntffbaOoa 
3  Constnjctian 

a  Noo-Ccimnictian 


1   DATESfBMITTED 


J    DATE  RECEIVED  BY  STATE 


4    DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applkant  Idcnuncf 


Suic  AppUcitian  Idtnlidtr 


F«J<r«l  IdcnUner 


5    APPLICANT  INFORMATION 


LtfllNiaK: 


AMnm  (|i>t  atj.  cnni;.  Suu  •ad  bp  codt) 


».  BMPLOYER  IDENTIFICATION  NUMBEX  (EirO: 


DD-DDDDDDD 


«.  TYPE  OF  APPLICATION: 

asrm 


G  Conliiiualioa 


ir  Kntiln,  cMcr  ippr^rtau  Mtcrd)  la  boKcs); 

A.  It  1 1—  Awd  B.  Dccnur  A«w4 

D.  OKnMt  DnnliMi        0<fecr(ip«drrl: 


DD 


C.  locnuc  Duntioa 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NIMBER 


□D-DDD 


TTOE: 


12.  AREAS  AFFECTED  BY  PROJECT  (atkt,  caunlics.  Suits,  etc) 


Orfanizltional  Unit. 


Namt.  leltpliofM  number  and  fai  number  of  Um  ptrsoo  to  bt  contacted  on  niaiurs  lnvolvin| 
this  applKaiioa  (five  area  code): 


IT 


7  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 

A  Stale  H    Independent  School  Dist. 

B  Countr  I     Sute  Controlled  Institution  or  Hicher  Learning 

C  Muniapa  J     Pnvale  Uoivertity 

D  Township  K    IndUn  Tribe 

E  Iniematc  L.  Individual 

f  Interaiunidpal  M    Profit  Orfaniation 

G  Special  District  N    Other  (Specify): 


»  NAME  OF  FEDERAL  AGENCY: 


1 1    DESCRIPTIVE  TITLE  OF  APPLICANT'S  PROJECT 


IX  PROPOSED  PROJECT: 


Suit  Due 


EadiotDale 


U    CONGRESSIONAL  DISTRICTS  OF; 


a.  Appbcani 


b.  Project 


IS.  ESTIMATED  FUNDING 


t.  Fadtnl 


k  AppBtil 


U    LS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDfiR  IU72  PROCESS? 

a^   YES    THIS  PREAPPLICATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


DATE  . 


b    NO    n  PROGRAM  IS  NOT  COVERED  BY  E.O.  12372 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 
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c.  Suu 

S                                              .00 

d.  Uoi 

S                                                  00 

«.  OUwr 

t                                                 00 

r.  Pn(nni  InconM 

S                                                  00 

17    IS  THE  APPLICANT  DELINQL-ENT  ON  AN-Y  FEDERAL  DEBT- 

C  Ya         ir   Yts. "  (itMt  tn  tiplaMUoii                                              :z  No 

|.  TOTAL 

$                                               00 

I».  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  ALL  DATA  IN  THIS  APPLICATION/PREAPPLICATION  ARE  TRL  E  AND  CORRECT    TJIE  DOCirMENT  HAS  BEEN  D{\\ 
AUTHORIZED  BY  THE  COVER.NINC  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  *SSl  RANCES  IF  THF  ASSISTANCF  IS  A  w  AKDI !) 

■.  Typed  Name  of  Authorized  ReprTMnUtivc 

b.  Titlt 

c     Tfkfphcmf  numb*' 

d   SiinalurrorAuthoriztd  Rrpresfnuiive                                                                                                                                                                                           j    '    IHit  Snn«l                                       j 

Previous  Editions  Not  I'sable 


SurKitn:  ^om  m 


(REV  4-Ui 


by  OMB  Circular  A-I02 


Authorized  for  Local  Reproduction 
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APPENDIX  B 


PART  II  -  BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


(A) 

(B) 

(C) 

|/.  Personnel 

2.  Fringe  Benefits  (Rate        ) 

3.  Travel 

4.  Equipment 

5.  Supplies 

■ 

6.  Contractual 

7.  Ott)er 

8.  Total,  Direct  Cost 
(Lines  1  tt)rough  7) 

9.  Indirect  Cost  (Rate    %) 

10.  Training  Cost/Stipends 

• 

1 1.  TOTAL  Funds  Requested 
(Lines  8  ttirougti  W) 

SECTION  B  -  Cost  Stiaring/  Motet)  Summary  (if  appropriate) 


(A) 

(B) 

(C) 

1.  Cast)  Contribution 

2.  In-Kind  Contribution 

- 

3.  TOTAL  Cost  St)aring  /  Matct) 
(Rate    %) 

-1 

BtLUNG  CODE  4510-28-C 
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Note:  Use  Column  \  to  record  funds 
requested  for  the  initial  period  of  ' 
performance  (i.e.  12  months,  18  months, 
etc.);  Column  B  to  record  changes  to  Column 
A  (i.e.  requests  for  additional  funds  or  line 
item  changes;  and  Column  C  to  record  the 
totals  (A  plus  B)). 

Instructions  for  Part  n — Budget 
Information 

Section  A — Budget  Summary  by 
Categories 

1.  Personnel:  Show  salaries  to  be  paid 
for  project  personnel  which  you  are 
required  to  provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount 
requested  for  staff  travel.  Include  funds 
to  cover  at  least  one  trip  to  Washington, 
DC  for  project  director  or  designee. 

4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
with  a  per  unit  cost  of  $5,000  or  more. 
Also  include  a  detailed  description  of 
equipment  to  be  purchased  including 
price  information. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

6.  Contractual:  Show  the  amount  to 
be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment); 
and  (2)  sub-contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6 
above,  including  consultants. 

8.  Total,  Direct  Costs:  Add  lines  1 
through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include 
a  copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training  /Stipend  Cost:  (If 
allowable) 

11.  Total  Federal  Funds  Requested: 
Show  total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching 
Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing/matching  when  there  is  a 
cost  sharing/matching  requirement. 
Also  include  percentage  of  total  project 
cost  and  indicate  source  of  cost  sharing/ 
matching  funds,  i.e.  other  Federal 
source  or  other  Non-Federal  source. 

Note:  Please  include  a  detailed  cost 
analysis  of  each  line  item. 

Appendix  C:  The  Causes  and  Effects  of 
TrafiBcking  on  Children 

Child  trafficking  is  considered  one  of  the 
worst  forms  of  child  labor  under  ILO 
Convention  182  on  the  Worst  Forms  of  Child 
Labor  to  which  the  United  States,  Togo  and 
many  other  countries  are  signatories.  ILO 


Convention  182  categorizes  child  trafficking 
as  belonging  to  the  same  category  as  forced 
labor.  Specifically,  Convention  182  identifies 
four  categories  of  the  worst  forms  of  child 
labor,  and  calls  for  their  immediate 
elimination: 

•  All  forms  of  slavery  or  praclic;es  similar 
to  slavery,  such  as  the  sale  and  trafficking  of 
children:  debt  bondage  and  serfdom  and 
forced  or  compulsory  labor;  including  force 
or  compulsory  recruitment  of  children  for 
use  in  armed  conflict; 

•  The  use.  procurement  or  offering  of  a 
child  for  prostitution,  production  of 
pornography  or  pornographic  performances; 

•  The  use,  procurement  or  offering  of  a 
child  for  illicit  activities  in  particular  for  the 
production  and  trafficking  of  drugs  as 
defined  in  the  relevant  international  treaties; 

•  Work  which  by  its  nature  or  by  the 
circumstances  by  which  it  is  carried  out,  is 
likely  to  harm  the  health,  safety,  or  morals  of 
children. 

Children  who  are  trafficked  often  engage  in 
one  or  more  of  the  above-mentioned 
categories  of  the  worst  forms  of  child  labor 

As  noted  by  the  ILO  in  a  recent  report. 
Trafficking  of  Children:  The  Problem  and 
Responses  Worldwide,  (available 
electronically  at  http. //w-v^w. ilo.org/ public' 
english/standards/ipec/publ/childtraf/ 
trafficking. pdfi.  child  trafficking  can  occur 
within  national  boundaries,  but  can  also 
cross  borders  and  regions.  "The  victims, 
mostly  separated  from  their  families  and 
communities  end  up  in  prostitution  and 
other  exploitative  forms  of  work,  such  as 
agriculture,  mining,  manufacturing,  fishing, 
begging  and  domestic  service.  They  are 
defenceless  against  abuse  and  exploitation 
and  traumatized'"  (ILO,  Trafficking  of 
Children,  p.  iii). 

It  is  estimated  that  millions  of  children  in 
many  countries  are  trafficked,  but  the  exact 
number  of  victims  is  unknown.  Often  the 
children  who  are  victims  of  trafficking  come 
from  impoverished  or  rural  areas/countries 
and  go  to  urban  areas  of  the  same  country, 
or  to  wealthier  countries.  Trafficking 
involves  a  series  of  actions  and  actors 
(including  recruiters,  intermediaries, 
transporters,  employers,  and  family 
members)  at  different  points,  from  point  of 
origin  to  final  destination.  The  final  outcome 
is  the  exploitation  through  work  of  the  child 
being  relocated,  and  a  serious  compromise  of 
the  child's  access  to  education  and  other 
aspects  of  healthy  human  development  The 
exploitation  is  manifested  through  the 
abusive  conditions  to  which  the  child  is 
subjected,  including  physical  and  mental 
abuse,  confinement,  inadequate  or  non- 
existent health  care,  poor  accommodation, 
and  hazardous  work. 

Trafficking  is  a  complex  issue  involving  a 
series  of  motivations  and  aspirations  that  are 
both  benevolent  and  malevolent.  Children 
and  their  families  can  be  drawn  into 
trafficking  through  persuasion  and/or 
deception.  They  are  led  to  believe  that  a 
child  will  be  better  off  because  he/she  will 
receive  an  education  or  job  skills,  earn 
money,  and  be  cared  for  by  adults  with  more 
means  than  their  parents.  In  many  such 
cases,  children  or  their  families  approach  the 
recruiters,  who  take  advantage  of  parents' 


hopes  and  aspirations  for  thair  own  personal 
gain  In  other  cases,  children  are  trafficked  as 
a  result  of  deception,  threat  or  coercion. 

As  noted  in  the  ILO  report  on  trafficking 
cited  above,  among  factors  that  encourage 
trafficking  are  poverty;  the  desire  to  earn  a 
living  and  help  support  family;  low  level  of 
education  of  parents;  scarcity  of  schools; 
political  conflict  and  natural  disasters  that 
devastate  local  economies;  cultural  attitudes 
toward  children,  and  girls  in  particular;  and 
inadequate  local  laws  and  regulations  or  lack 
of  enforcement.  The  consequences  of  child 
trafficking  include  death  or  permanent 
damage  to  physical  and  mental  health;  drug 
dependency;  family  disintegration;  the  risk  of 
violence,  physical  and  emotional  damage  due 
to  premature  sexual  activity,  and  exposure  to 
HIV/AIDS  and  other  sexually  transmitted 
diseases  (STDs).  In  the  case  of  girls  there  is 
also  the  risk  of  pregnancy,  early  motherhood, 
and  reproductive  illnesses  that  might  affect 
future  reproductive  ability. 

Appendix  D:  Background  Information 
on  USDOL-funded  Projects  to  Address 
the  Trafficking  of  Children  (through  the 
International  Labor  Organization's 
International  Program  on  the 
Elimination  of  Child  Labor  (ILO/IPEC)) 

Ongoing  Projects 

Africa 

Combating  the  Trafficking  in  Children  for 
Labor  Exploitation  in  West  and  Central 
■Africa— Phase  Two  (Benin.  Burkina  Faso, 
Cameroon,  Gabon.  Ghana.  Cote  d'lvoire, 
Mali,  Nigeria,  &  Togo) 

Description:  The  project  aims  to  assist 
government  agencies  and  nongovernmental 
organizations  in  effectively  preventing  and 
abolishing  child  trafficking  for  the  purpose  of 
domestic  work,  work  on  plantations,  street 
trading,  begging  and  prostitution.  Support 
will  be  extended  to  partner  organizations  to 
rescue  and  rehabilitate  9,000  child  victims. 
The  project  will  address  the  problem  on  both 
national  and  regional  levels  through 
awareness  raising  campaigns;  mobilization, 
capacity  building,  and  coordination  of  social 
partners  and  key  actors:  provision  of  multi- 
disciplinar\  preventive  and  rehabilitative 
programs  for  child  victims,  children  at  risk 
of  trafficking  and  their  parents;  development 
of  multilateral  and  bilateral  agreements  to 
prevent  trafficking:  and  the  organization  of 
sub-regional  meetings  to  review  regulations 
and  enforcement  practice  of  trafficking  in 
children. 

Status:  The  three-year  project  began  in  July 
2001.  and  USDOLs  contribution  to  ILO/IPEC 
is  $4,279,154. 

Latin  America  and  the  Caribbean 

Brazil  and  Paraguay— Prevention  and 
Elimination  of  Commercial  Sexual 
Exploitation  of  Children  and  .Adolescents 

Descnpf/on  This  project  aims  to  eliminate 
the  commercial  sexual  exploitation  of 
children  and  adolescents  in  border  areas 
between  Paraguay  and  Brazil  Action  will  be 
taken  to  rescue  and  rehabilitate  1.000 
children  that  have  been  sexually  exploited, 
and  offer  400  families  credit  support  to 
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further  income  generation  Relevant  public, 
private,  governmental  and  nongovernmental 
institutions  will  be  strengthened  to 
implement  efforts  to  eliminate  the 
commercial  sexual  exploitation  of  children. 
and  to  make  available  reliable  and  credible 
information  related  to  the  commercial  sexual 
exploitation  of  children,  including  possible 
child  trafficking  networks. 

Sfafus:  The  three-year  project  began  in 
August  2001,  and  USDOL's  contribution  to 
ILO/IPEC  is  $1,995,464. 

South  Asia 

South  .^sia  Sub-regional  Program  to  Combat 

the  Trafficking  of  Children  for  Exploitative 

Employment  (Bangladesh,  Nepal  and  Sri 

Lanka) 

Description:  The  project  addresses  the 
problem  of  trafficking  in  children  for 
purposes  of  domestic  work,  work  on 
plantations,  work  on  construction  sites,  sex 
tourism,  pornography,  and  prostitution,  both 
on  the  national  and  sub-regional  levels.  Some 
1,700  children  will  be  rescued  from 
exploitive  work  situations  and  will  receive 
rehabilitation  services.  An  additional  6,000 
children  will  be  prevented  from  being 
trafficked.  The  project  will  enhance  the 
capacity  of  government  and 
nongovernmental  organizations  to  address 
trafficking  issues,  and  will  support  sub- 
regional  cooperation  and  joint  action  among 
the  South  Asia  Association  for  Regional 
Cooperation  (SAARC)  countries. 

Status:  The  two-year  project  began  in  |une 
2000.  and  USDOL's  contribution  to  ILO/IPEC 
is  $1,789,426. 

Timebound  Program  in  .Nepal 

Description:  The  Timebound  Program  in 
Nepal  will  comprise  a  set  of  comprehensive 
and  integrated  initiatives  that  will  show 
visible  results  in  the  elimination  of  the  worst 
forms  of  child  labor  in  the  country  in  a 
specific  time  period.  Child  victims  of 
trafficking  for  labor  or  sexual  exploitation  has 
been  identified  as  one  of  six  worst  forms  of 
child  labor  in  Nepal  to  receive  priority 
attention.  It  is  estimated  that  some  2.000 
children  will  benefit  directly  from  this 
component  of  the  project.  Children  will 
receive  trauma  counseling  before 
reintegration  into  school  or  vocational 
training. 

Status;  USDOL  contribution  to  the  entire 
ILO/IPEC  project  is  $5.5  million  (child 
trafficking  component  is  $1.5  million]  for  a 
four-year  period.  The  project  began  in 
September  2001.  and  the  trafficking 
component  of  the  project  will  commence  in 
July  2002. 

Projects  Completed  in  Recent  Years 

Africa 

Combating  the  Trafficking  in  Children  for 
Labor  Exploitation  in  West  and  Central 
Africa — Phase  One  (Benin,  Burkina  Faso. 
Cameroon,  Gabon.  Ghana,  Cote  d  Ivoire, 
Mali.  Nigeria,  &  Togo) 

Description:  The  first  phase  of  this  project 
produced  a  sub-regional  report  synthesizing 
studies  on  the  nature  and  scope  of  child 
trafficking  in  the  participating  countries  and 
developed  strategies  for  national  and 
concerted  regional  actions  to  address  the 


problem.  Efforts  were  made  to  channel 
identified  children  to  NGO's  already 
providing  social  protection  and  support 
services  for  victims  of  trafficking.  The  project 
began  in  1999  and  is  now  completed. 
USDOL's  contribution  to  ILO/IPEC  was 
$225,525. 

South  Asia 

Setting  National  Strategies  for  the 
Elimination  of  Girls'  Trafficking  and 
Commercial  Sexual  Exploitation  of  Children 
in  Nepal 

Description:  The  project  aimed  to 
strengthen  the  role  of  the  Ministry  of  Social 
Welfare  in  combating  child  trafficking  and 
coordinating  an  action  plan  at  the  national 
level  to  combat  child  trafficking  for 
commercial  sexual  exploitation.  Some  120 
children  were  removed  from  prostitution  and 
provided  rehabilitation  services  and 
educational  opportunities.  Public  awareness 
campaigns  on  the  trafficking  of  children  were 
carried  out  in  villages  and  carpet  factories. 
The  two-year  project  commenced  in  1997 
and  is  now  complete.  USDOL's  contribution 
to  ILO/IPEC  was  $190,323. 

Appendix  E:  Background  Information 
on  Education  and  Anti-Trafficking 
Programs  in  Togo 

Manv  government  ministries  and 
organizations  are  currently  working  to 
combat  child  labor  and  trafficking,  as  well  as 
to  provide  educational  services  to  youth. 
Although  these  efforts  are  significant  in 
nature,  they  are  being  carried  out  on  a 
relatively  small  scale  and  are  mostly 
uncoordinated.  This  section  summarizes 
some  of  the  interventions  most  pertinent  to 
a  Child  Labor  Education  Initiative  project  in 
Togo. 

Government  Ministries 

Ministry  of  Education 

The  Togolese  Ministry  of  Education  has 
been  working  to  expand  educational  access 
for  all  children,  and  bureaus  of  the  ministry 
in  both  Lome  and  Sokode  are  making  special 
efforts  to  support  girls'  education.  With 
recent  efforts  to  develop  inter-ministerial 
cooperation,  notably  with  the  launching  of 
the  ILO/IPEC  program,  it  has  been  involved 
in  preliminary  meetings  to  develop  an  action 
plan  to  combat  child  labor  and  trafficking. 
The  regional  Directorate  of  the  Ministry  of 
Education  in  Sokode  has  also  been 
developing  a  working  relationship  with  the 
Ministry  of  Social  Affairs  on  child  trafficking. 
Following  a  presentation  on  child  trafficking, 
there  have  been  three  follow  up  meetings 
with  various  government  ministries  and  local 
leaders  to  discuss  the  causes  of  child  labor. 
One  of  these  meetings  was  devoted  to 
establishing  local  committees  to  fight  against 
child  trafficking. 

In  addition  to  government  schools,  the 
Ministry  of  Education  supports  community- 
based  schools  (Ecoles  d'Initiative  Locale)  by 
providing  manuals  and  technical  assistance 
for  teacher  training.  In  cooperation  with  the 
World  Bank,  the  Ministry  has  implemented 
an  Education  Management  and  Support 
Project  (PAGED),  and  also  collaborates  on 
education  programs  with  several  NGOs, 


including  Aide  et  Action,  Plan  International, 
La  Colombe,  and  CARE. 

Ministry  of  Labor 

The  Togolese  Ministry  of  Labor  has 
recently  begun  actively  working  with  ILO/ 
IPEC  to  implement  a  policy  to  combat  child 
labor,  and  has  designated  a  special  unit 
within  the  ministry  to  work  with  IPEC.  Its 
efforts  to  combat  child  labor  fall  into  three 
categories:  (1)  Awareness-Raising,  (2)  Action 
Programs  with  IPEC  to  get  returned 
trafficking  victims  into  school,  and  (3) 
Legislation  to  revise  the  Togolese  Labor  Code 
to  bring  it  in  line  with  international 
agreements. 

In  1998/99.  in  collaboration  with  IPEC.  the 
Ministry  conducted  a  sample  survey  of  600 
chiTdren  to  assess  the  extent  of  the  child 
labor  problem.  The  results  pointed  to  the 
existence  of  child  labor  in  a  large  number  of 
sectors  including:  market  porters,  agriculture, 
domestic  workers,  gravel  porters,  artisan 
workshops,  and  fishing.  The  survey  also 
found  that  trafficking  of  children  within  Togo 
eventually  led  to  their  trafficking  outside  the 
country.  Using  the  results  of  this  survey,  a 
National  Action  Plan  was  developed  in 
collaboration  with  IPEC  and  other  ministries. 
The  plan  focuses  on  three  groups  of  children; 
exploited  and  abused  child  workers,  child 
victims  of  trafficking,  and  street  children. 
Among  the  activities  proposed  are:  creation 
of  a  database  on  traffickers;  improvement  of 
legislation  on  children;  regional  exchange  of 
information  on  trafficking;  improvement  of 
cooperation  between  police,  customs  and 
immigration  officers;  improvement  of 
educational  opportunities  for  girls  and  street 
children;  awareness  raising  campaigns;  and 
the  rehabilitation  and  reintegration  of 
trafficked  children. 

Among  its  other  responsibilities,  the 
Ministry  of  Labor  inspects  workplaces  and 
mediates  conflicts  that  arise  in 
apprenticeships.  The  office  in  Sokode 
estimated  that  it  resolves  about  20  such 
conflicts  per  year,  and  that  many  more  are 
resolved  through  the  employers'  unions, 
which  employers  of  apprentices  are  required 
by  law  to  join. 

Ministry  of  Social  Affairs 

The  Ministry  of  Social  Affairs  has  been 
spearheading  the  fight  against  the 
exploitation  of  children,  with  very  few 
available  resources.  Its  activities  include:  An 
annual  awareness  raising  campaign  on 
trafficking;  withdrawing  children  from 
exploitative  situations  (particularly 
trafficking);  arranging  for  the  repatriation  of 
trafficking  victims,  including  coordinating 
with  local  NGOs  to  receive  them  in  transit 
houses;  and  arranging  children's 
reintegration  into  family  and  enrollment  in 
school  or  apprenticeships.  The  Ministry  is 
working  with  CARE-Togo  to  implement  the 
World  Bank-financed  Institutional 
Development  Fund  (IDF)  project,  which  has 
established  15  village-based  committees 
nationwide  dedicated  to  preventing 
trafficking  and  following  up  with  trafficked 
children  who  have  been  reintegrated. 

The  Sokode  regional  office  of  the  Ministry 
of  Social  Affairs  has  developed  regional  and 
prefectoral  action  plans  to  address  the  most 
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pressing  social  needs  in  the  area,  hut  most  of 
the  plans  have  vet  to  he  implemented  due  to 
lack  of  resources. 

Ministry  of  Technical  Education  and 
Professional  Training 

The  Ministry  of  Technical  Education  and 
Professional  Training  offers  two  vocational 
training  options  for  older  children: 
apprenticeships  and  technical  institutes,  of 
which  there  are  11  nationwide.  The  Ministry 
also  has  Regional  Centers  of  Technical 
Education  and  Professional  Training,  where 
training  is  tailored  to  meet  regional  needs 
(e.g.,  night  courses,  HIV/AIDS  education). 
Training  at  a  technical  institute  lasts  three 
years  and  is  less  expensive  than 
apprenticeships.  Students  must  be  between 
14  and  20  years  of  age  at  the  time  of 
enrollment,  and  must  have  completed  at  least 
two  years  of  secondary  school. 

The  Ministry  has  put  forth  regulations 
governing  apprenticeships,  including 
duration  (between  one  and  four  years)  and 
fees.  There  are  reportedly  many  violations  in 
the  apprenticeship  system  whereby  parents 
must  pay  a  large  amount  in  cash  and  kind  to 
get  their  children  accepted  into  an 
apprenticeship.  It  is  reported  that  the 
children  may  not  learn  the  required  skill  set 
in  the  legal  time  limit  set  for  the 
apprenticeship,  but  may  serve  as  unpaid 
laborers  for  many  years.  Violations  of  the 
apprenticeship  system  are  investigated  when 
formal  complaints  are  filed. 

Dual  training,  whereby  children  attend 
evening  literacy  courses  while  engaged  in 
apprenticeships,  is  an  option  available  to 
apprentices.  This  training  is  partially 
subsidized  by  the  ministry. 

International  [ktnors 

IPEC 

The  IPEC  program  in  Togo  began  in  March 
2001  and  is  funded  by  France  and  the  United 
States.  The  organization  is  undertaking 
efforts  to  remove  children  under  age  14, 
particularly  girls,  from  the  worst  forms  of 
child  labor,  and  to  improve  working 
conditions  for  children  ages  15  and  over. 
IPEC  has  worked  with  local  chiefs  to  raise 
awareness  of  child  labor  and  trafficking,  and 
has  subcontracted  three  initiatives:  (1) 
Reinforcing  the  capacity  of  communities  to 
combat  child  labor  and  trafficking,  (This 
capacity  building  program  is  directly 
implemented  by  the  Ministry  of  Social 
Affairs,  with  overall  coordination  by  the 
Ministry  of  Labor);  (2)  combating  child  labor 
among  market  porters  in  Lome  with  the 
Bureau  International  Catholique  de 
I'Enfance — BICE;  and  (3)  combating  the 
exploitation  of  girls  in  domestic  service  in 
Lome,  with  VVAO-Afrique.  These  initiatives 
last  between  12  and  24  months.  Togo  is  also 
pari  of  the  USDOL-funded  regional  eight- 
country  trafficking  project,  in  which  L'S 
$159,000  is  designated  for  direct  action 
programs  in  Togo.  These  funds  are  intended 
for  awareness  raising  and  other  interventions 
to  reach  200  target  communities.  In  the  first 
year  10  pilot  communities  will  be  identified 
in  each  region  with  future  expansion 
anticipated  in  subsequent  years. 


VMCEF 

UNICEFs  interventions  in  Togo  are 
threefold:  (1)  awareness-raising  on  the  rights 
of  women  and  children;  (2)  education 
programs,  especially  for  girls  aged  5-14  years 
and  parents;  and  (3)  strengthening  of  local 
capacity.  UNICEF  works  with  500  villages  in 
three  zones  of  the  Maritime  region  to 
formulate  village  action  plans  to  address 
problems  identified  by  the  communities 
themselves.  These  programs  include 
enrollment  of  children  in  school:  income- 
generating  activities;  registration  of  births  as 
a  means  to  increase  school  enrollment  and 
control  trafficking;  vaccination  certificates, 
and  training  of  caregivers  at  childcare 
centers.  Where  L'NICEF  has  opened  schools, 
it  works  to  build  the  community's  capacity 
to  financially  sustain  the  school  after  the  end 
of  the  program,  or  until  the  government  can 
take  it  over. 

UNICEF  works  closely  with  several  NGOs 
as  well  as  with  IPEC  and  the  Ministry  of 
Labor.  It  works  with  the  World  Bank  at  a 
regional  level.  Its  five-year  project  budget  is 
L'S  S3  million,  of  which  $1.7  million  is 
available  for  programs,  and  the  remaining 
$1.3  million  for  research.  UNICEF  does  not 
finance  the  village  action  plans,  but 
encourages  villages  to  seek  funding  from 
other  sources.  UNICEF  has  also  launched  an 
early  childhood  development  center  to  help 
give  at-risk  children  an  advantage  in  school. 

The  Ambassador's  Special  Self  Help  Fund 

Among  other  small  grants  it  provides  to 
local  organizations,  the  U.S.  Ambassador's 
Special  Self  Help  Fund  is  financing  a  study 
of  the  traditional  practice  of  trokosi,  in  which 
some  families  in  the  Vo  region  give  their 
daughters  to  voodoo  priests  in  order  to  repay 
a  spiritual  or  monetary  debt,  or  to 
compensate  for  offences  committed  by  a 
member  of  the  family.  These  girls  are  bonded 
for  life  and  do  not  have  the  opportunitv  to 
go  to  school.  Exact  numbers  on  how  many 
girls  are  involved  are  lacking,  but  the  study 
is  expected  to  be  complete  in  2002. 

Peace  Corps 

Peace  Corps/Togo's  Small  Business 
Development  project  was  begun  in  1991,  in 
collaboration  with  the  Federation  of  Savings 
and  Credit  Unions  in  Togo  (FUCEC).  There 
are  currently  approximately  15  Peace  Corps 
Volunteers  who  work  in  this  sector,  offering 
business  training  and  consulting  services  to 
members  of  local  credit  unions.  Many 
\'olunteers  work  with  women's  groups,  while 
others  assist  individuals.  They  help 
associations  get  officially  registered,  and  in 
rural  areas,  focus  on  informal  savings  groups. 

Peace  Corps/Togo  also  has  a  Girls' 
Education  and  Empowerment  Project 
(recently  renamed  Education  and 
Development)  that  was  started  in  1999.  The 
30  Volunteers  assigned  to  this  project  make 
efforts  to  enroll  girls  in  school,  lo  keep  them 
there,  and  to  help  those  who  are  out  of  school 
find  work.  This  project  includes  a 
scholarship  program  that  has  been  operating 
for  seven  vears.  Volunteers  work  in  an 
advisory  capacity  with  local  NGOs  that 
receive  up  to  $1,500  each  (with  10%  for 
administrative  costs)  to  administer 
scholarships,  tutoring  and  mentoring 


programs.  Each  NGO  works  with  about  40 
girls. 

The  scholarship  program  has  two  funding 
sources:  a  US  $7,000  memorial  fund,  and  US 
$50,000  from  the  State  Departments 
Education  for  Democracy  Development 
Initiative  (EDDI).  In  addition  lo  project  funds. 
Peace  Corps/Togo  has  a  Small  Project 
Assistance  (SPA)  program  that  awards  a 
maximum  of  $500  per  project  and 
emphasizes  training  projects. 

World  Bank 

The  World  Bank  has  awarded  a  $306,000 
grant  from  its  Institutional  Development 
Fund  (IDF)  to  the  Ministry  of  Social  Affairs' 
Directorate  for  the  Protection  and  Promotion 
of  the  Family  and  Children  (DPPFE).  which 
has  in  turn  subcontracted  the  money  to 
NGOs.  The  IDF  Project's  primary  objectives 
are  to  strengthen  DPPFE's  institutional 
capacity  and  to  develop  partnerships 
between  government  and  civil  society 
through  joint  child  protection  initiatives. 

The  Bank  has  not  undertaken  any  new 
program  lending  in  Togo  since  1998.  It 
currently  has  five  projects,  only  two  of  which 
are  new:  a  $5  million  health  project  and  a 
$15  million  i^IV/AIDS  project.  Both  are 
loans  The  Bank's  education  project  ended  in 
June  2001.  and  there  are  no  other  projects  in 
the  pipeline, 

As  part  of  its  education  strategy  in  Togo, 
the  Bank  places  emphasis  on  making 
communities  directly  responsible  for  schools. 
The  teachers  are  hired  and  paid  by  the 
communities  (with  supplements  from  the 
Bank),  and  are  supervised  by  inspectors  from 
the  Ministry  of  Education. 

International  NGOs 

BICE -Togo 

Bureau  International  Catholique  de 
I'Enfance  (BICE)  has  been  working  in  Togo 
since  1996.  .Among  its  areas  of  focus  are  child 
porters  in  the  market,  and  internal  and 
external  child  trafficking.  In  the  interest  of 
preventing  trafficking,  BICE  provides  partial 
scholarships  for  children,  and  is  currently 
supporting  467  children.  63%  of  whom  are 
girls.  It  also  holds  two-hour  tutoring  sessions 
per  week  lo  maximize  each  child's  chance  of 
passing.  Since  1997  BICE  has  been  working 
in  seven  rural  villages  in  Lac  and  Vo 
prefectures  in  an  effort  to  address  the 
problem  at  its  roots.  The  organization  works 
to  return  victims  of  trafficking  to  their  place 
of  origin  and  re-insert  them  in  school,  and 
then  conducts  awareness  raising  activities  in 
these  areas.  Each  community  has  an 
Education  Support  Committee  made  up  of 
teachers,  students  in  their  fourth  year  of 
secondary  school,  and  others.  These  students 
are  trained  by  BICE  over  a  period  of  years. 
In  Lome,  BICE  has  conducted  a  series  of 
awareness  raising  activities  in  the  markets  on 
child  porters.  The  NGO  has  its  own 
preschool  in  Lome  for  children  of  market 
porters  to  prevent  them  from  working. 
Among  its  funding  sources  are  the  European 
Union.  Fonds  Pelorin  (a  French  department 
store),  and  the  Oak  Foundation. 

BICE  is  also  part  of  a  Group  for  Exchange 
and  Coordination  among  Education  Actors,  a 
group  of  24  governmental  and  non- 
governmental entities  that  get  together  for 
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monthly  workshops  on  topics  proposed  by  a 
rotating  Secretariat.  BICE  works  in 
partnership  with  IPEC. 

CARE-lnternational 

CARE'S  most  direct  intervention  in  the  area 
of  child  labor  is  through  the  Institutional 
Development  Fund  (IDF)  Project,  funded  by 
the  World  Bank  via  the  Ministry  of  Social 
Affairs'  Directorate  for  the  Protection  and 
Promotion  of  the  Family  and  Children 
(DPPFE).  and  implemented  with  six  local 
partners.  CARE's  activities  in  this  S306.000 
project  include  technical  support  for  the 
creation  and  training  of  local  committees 
against  child  labor  and  trafficking,  training 
and  awareness  raising  to  prevent  child  labor 
and  trafficking,  and  pilot  initiatives  for  child 
protection. 

In  1998,  CARE  began  a  five-year,  $622,000 
initiative — the  Programme  for  the  Promotion 
of  Educational  and  Employment 
Opportunities  for  Girls  in  Urban  and  Rural 
Areas  in  Togo  (PEP)— funded  by  Comic 
Relief,  UK.  and  implemented  in  conjunction 
with  AHUEFA  and  La  Colombe  in  Lome  and 
Vo  District,  .^fter  nine  months  of  literacy  and 
life  skills  training,  PEP  beneficiaries  may 
choose  to  participate  in  a  three-year  non- 
formal  education  program  (with  the  goal  of 
reintegrating  into  the  formal  system). 
vocational  training,  or  an  income  generating 
activity.  A  total  of  653  girls  and  women 
currently  benefit  from  the  PEP  Project. 

The  Social  and  Professional  Protection  for 
Young  Domestic  Workers  (PROMAM)  Project 
has  been  operating  in  Lome  since  2000.  To 
date,  PROMAM  has  worked  with  247 
domestic  workers  (ages  15  to  30)  and  their 
employers  to  strengthen  the  workers' 
professional  capacities,  improve  their 
working  conditions,  and  guard  against  the 
exploitation  of  child  labor.  PROMAM  is  in 
the  process  of  creating  a  training  center  for 
girls. 

All  of  CARE's  projects  set  aside  a  small 
portion  of  the  budget  to  fund  income- 
generating  activities  in  support  of  the 
projects'  larger  goals. 

PLAS  International 

PLAN  International  works  on  the  problem 
of  child  trafficking  in  the  Central  Region  of 
Togo.  In  a  village  that  is  the  source  of  many 
trafficked  children,  PLAN  is  working  with  a 
women's  group  to  improve  their  ability  to 
care  for  their  children,  and  to  increase  their 
revenues  through  micro-finance.  With 
support  from  the  Government  of  Togo  and 
the  respective  communities,  PLAN  assists 
with  the  construction  of  schools,  including 
the  purchase  of  materials  and  teachers' 
salaries.  PLAN  also  works  with  community- 
based  schools  by  providing  teacher  training, 
offering  scholarships,  and  assisting  in  the 
development  of  teaching  materials.  In 
addition  to  supporting  the  formal  school 
system.  PLAN  provides  non-formal  education 
for  children  who  have  never  attended  school, 
and  offers  workshops  where  they  can  learn 
various  trades. 

In  the  area  of  trafficking,  PLAN  uses  mass 
media  (radio  and  TV)  to  sensitize  people  to 
the  issue.  In  2002,  PLAN  intends  to 
strengthen  its  transit  center  for  child  victims 
of  trafficking,  so  that  children  can  remain  for 


more  than  two  weeks  before  returning  to 
their  families.  The  center  will  also  provide 
training  for  girls  to  assist  in  their 
reintegration.  Among  PLAN'S  partners  are  the 
Ministries  of  Social  Affairs,  Labor.  Education, 
and  Security,  as  well  as  WAO-Afrique  and 
FUCEC  (Federation  of  Savings  and  Credit 
Unions  in  Togo).  PLAN  has  also  helped  to 
sensitize  border  police  to  the  issue  of  child 
trafficking.  By  January  2002,  PLAN  is 
scheduled  to  complete  a  study  on  child 
traffic:king.  including  its  forms,  causes  and 
consequences.  Funding  for  the  study  is  being 
provided  by  Japan  over  a  five-year  period, 
with  $50,000  for  the  study  and 
accompanying  activities  for  the  first  year. 

Terre  des  Hommes 

One  of  Terre  des  Hommes'  primary  areas 
of  intervention  in  Togo  focuses  on  child  labor 
and  exploitation,  particularly  trafficking.  The 
Oasis  Center  was  created  in  1986-87  to  assist 
lost  children,  but  now  targets  children  who 
have  escaped  from  work,  including  trafficked 
children.  The  Center  serves  as  a  transit 
house,  offering  accommodation,  care  and 
basic  education  classes  to  approximately  50- 
60  children  until  they  can  be  reunited  with 
their  families.  The  length  of  stay  ranges  from 
a  few  days  to  a  few  weeks. 

Terre  des  Hommes  works  with  the  Ministry 
of  Social  Affairs,  civil  and  military  police, 
judges,  local  chiefs  and  social  centers  to 
reintegrate  children  into  their  home  villages, 
and  coordinates  with  UNICEF  to  repatriate 
children  who  have  been  trafficked  from  other 
countries  to  Togo.  The  NGO  maintains  a  file 
on  each  c:hild,  including  information  on  his/ 
her  age.  type  of  work  (and  if  paid),  work 
location,  age  when  placed,  trafficking  history 
and  details  of  abuse.  Each  file  also  includes 
data  on  the  child's  parents  (religion,  tribe, 
language,  education,  etc.).  An  additional 
(  hildren's  center,  financed  by  the  U.S. 
Embassy,  is  under  construction. 

Terre  des  Hommes  is  financed  primarily  by 
the  Terre  des  Hommes  Foundation  in 
Switzerland,  but  also  receive  funds  from 
private  citizens.  Swiss  international  aid,  and 
other  countries  (e.g.,  various  embassies. 
European  Union).  The  organization  is  also 
striving  to  obtain  local  funding  in  order  to 
develop  a  more  sustainable  model. 

WAO-Afrique 

WAO-Afrique  has  been  working  with  child 
labor  in  Togo  since  1991.  The  organization 
conducted  a  study  in  1994  that  revealed  that 
150,000-200.000  children  work  in'Togo.  In 
1998.  W.^O-Afrique  coordinated  with  the 
Ministry  of  Interior.  PLAN  International  and 
border  police  to  organize  a  meeting  to  raise 
awareness  of  child  labor  and  exploitation. 
The  meeting  resulted  in  a  formal  definition 
of  child  trafficking,  and  a  resolution  to  treat 
trafficking  as  a  crime.  In  addition  to  its  efforts 
in  Togo,  WAO-Afrique  works  on  a  regional 
level  in  West  and  Central  .^frica,  and  is 
currently  collaborating  with  Radda  Barnen 
(Save  the  Children-Sweden)  to  organize  a 
regional  conference  next  year.  The  NGO  is 
also  in  the  process  of  creating  a  regional 
observatoire  (watchdog  agency)  to  collect  and 
maintain  information  for  all  countries  in  the 
West  and  Central  African  region. 

WAO-Afrique  runs  a  center  in  Lome  that 
serves  as  a  gathering  place  for  child  laborers. 


Under  the  guidance  of  the  NGO,  seven  to  ten 
adolescents  form  an  executive  committee  that 
works  in  Lome  neighborhoods  to  raise 
awareness  on  child  labor  and  to  provide 
support  for  children  who  work. 

Another  of  WAO-Afrique's  focus  areas  is 
micro-credit.  The  organization  collaborates 
with  FUCEC  to  run  a  micro-credit  center  for 
women  that  meets  at  the  Evangelical 
Presbyterian  Church  of  Togo  in  Lome.  WAO- 
Afrique  and  the  church  guarantee  the  loans, 
and  FUCEC  provides  training  that  covers  not 
only  credit  and  business  management,  but 
also  health  and  nutrition.  Over  200  women 
benefit  from  this  program. 

AUSEI 

ALISEI  is  an  Italian  NGO  founded  in  1998 
that  has  a  regional  trafficking  project  based 
in  Gabon  that  also  covers  Togo,  Benin,  and 
Nigeria.  Of  the  $3  million  project  budget, 
$45,000  per  year  is  allocated  to  Togo.  The 
organization  intends  to  undertake  actions  to 
prevent  child  trafficking,  to  reintegrate 
trafficked  children  into  their  home  villages, 
to  follow  up  with  them,  and  to  provide 
vocational  training  for  older  children.  ALISEI 
is  in  the  first  phase  of  the  18-month  project. 
It  has  trained  personnel  to  conduct  follow-up 
activities  (in  collaboration  with  the  ILO),  and 
has  started  activities  to  provide  schooling 
and  vocational  training  for  trafficked 
children.  The  organization  is  currently 
negotiating  with  the  European  Union  to  start 
a  small  micro-credit  program  for  those  who 
complete  the  vocational  training. 

National  NGOs 

La  Colombe 

La  Colombe  works  at  the  grassroots  level  in 
girls'  education,  child  labor,  internal 
trafficking,  literacy  promotion,  vocational 
training,  civic  education  and  sexual 
harassment.  The  NGO  has  offices  in  Lome 
and  Vogan,  and  a  girls'  training  center  in 
Vogan  (the  origin  of  the  majority  of  market 
porters).  The  training  center  in  Vogan 
consists  of  a  non-formal  education  center  for 
girls  and  a  vocational  training  center  for 
older  girls.  Students  at  the  vocational  center 
are  required  to  take  literacy  and  cooking 
classes,  and  then  can  choose  among  a  variety 
of  options  including  tapestry,  batik  and  hair 
braiding. 

In  1997.  the  U.S.  Embassy  used  Democracy 
and  Human  Rights  Funds  (DHRF)  to  finance 
a  project  with  La  Colombe  aimed  at 
sensitizing  the  public  to  women's  rights.  In 
2000,  the  Ambassador's  Special  Self-Help 
Fund  financed  the  construction  of  a  latrine 
for  a  school  in  Vo  Prefecture. 

GF2D 

Croupe  de  reflexion  et  d'action  Femme, 
Democratic  et  Developpement  (GF2D)  is 
headed  by  a  Magistrate  of  the  Togolese 
Supreme  Court.  The  NGO  started  with  an 
association  of  women  lawyers  in  1992  and 
opened  its  first  center  in  1994.  There  are  now 
four  centers  in  the  country,  including  one  in 
Lome,  that  offer  training  on  legal  issues  (e,g., 
marriage,  civil  status,  property  rights,  etc)  to 
women,  children  and  some  men,  and  then 
follow  up  with  them.  The  center  in  Lome 
receives  approximately  30  clients  per  week 
and  periodically  handles  issues  related  to 
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trafficked  children.  With  the  exception  of  the 
program  and  center  directors,  the  lawyers 
who  work  at  the  center  are  volunteers.  There 
are  also  300  paralegals  who  work  in 
awareness  raising  throughout  the  country 

In  addition  to  offering  legal  assistance. 
GF2D  operates  the  Center  for  Research  on 
and  Training  of  Women  (CRIFF).  CRIFF 
maintains  a  library  that  area  students  can  use 
when  researching  women's  issues,  and  has 
the  capacity  to  conduct  research. 

In  collaboration  with  La  Colombe  and 
another  NGO.  AHLfEFA,  GF2D  has  developed 
the  Assistance  to  Young  Girls  Program  that 
will  provide  services  including  tutoring  for 
students  repeating  a  grade.  This  is  a  three- 
year  pilot  project  with  a  total  budget  of 
21,871.000  CFA  francs  (approximately 
US$30,000).  The  project  has  not  yet  begun 
due  to  lack  of  funds. 

CIAF 

The  Inter-African  Committee  on 
Traditional  Practices  that  .Effect  the  Health  of 
Women  and  Children-Central  Region  (CIAF) 
works  in  eight  African  countries  and  has 
been  operating  in  Togo  since  1986.  The 
primary  focus  of  the  Sokode-based 
organization  is  to  reduce  the  incidence  of 
female  excision  in  the  Central  Region  of  Togo 
by  raising  awareness  of  the  health  risks.  The 
NGO  also  works  to  keep  girls  in  school  in 
order  to  decrease  the  likelihood  of  excision 
and  of  early  marriage,  and  to  reduce  the  risk 
of  being  trafficked. 

CIAF  collaborates  extensively  with  the 
Association  for  the  Holistic  Development  of 
Women  and  Young  Girls  (ADIF).  While  CIAF 
focuses  mainly  on  excision  and  girls' 
education.  ADIF  works  with  girls  in  school 
who  lack  resources,  and  raises  awareness  on 
trafficking.  AIDS  and  the  importance  of 
education. 

Appendix  F:  Backgroiud  Material 
Available  in  Hard  Copy  (upon  request) 

1.  Project  Document  for  Combating  the 
Trafficking  in  Children  for  Labor  Exploitation 
in  West  and  Central  Africa  (Phase  I) 

2.  Project  Document  for  Combating  the 
Trafficking  in  Children  for  Labor  Exploitation 
in  West  and  Central  Africa  (Phase  II) 

3.  The  Trafficking  of  Children:  The 
Problem  and  Responses  Worldwide 

[FR  Doc.  02-9515  Filed  4-17-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Child  l^bor  Education  Initiative 

agency:  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor. 
ACTION:  Notice  of  intent  to  publish 
solicitations  for  cooperative  agreement 
applications. 

summary:  The  U.S.  Department  of  Labor 
(USDOL),  Bureau  of  International  Labor 
Affairs  (ILAB),  intents  to  award  up  to 
U.S.  $17  million  to  organizations  to 


develop  and  implement  formal,  non- 
formal,  and  vocational  education 
programs  as  a  means  to  combat 
exploitative  child  labor  in  Togo. 
Zambia.  Peru,  Bolivia,  and  Pakistan,  and 
to  encourage  innovative  approaches  to 
increase  access  to  basic  education 
around  the  world  (Education 
Innovations  Grant).  ILAB  will  publish 
solicitations  for  cooperative  agreement 
applications  from  qualified 
organizations  to  implement  programs 
that  promote  school  attendance  and 
provide  educational  opportunities  for 
working  children  or  children  at  risk  of 
working.  The  programs  should  focus  on 
innovative  ways  to  address  the  many 
gaps  and  challenges  to  basic  education 
found  in  the  countries  mentioned  above. 
DATES:  The  solicitations  for  cooperative 
agreement  applications  will  be 
published  in  the  Federal  Register  on  or 
before  September  30,  2002.  Interested 
parties  should  regularly  check  the 
Federal  Register  for  actual  publishing 
dates  of  future  solicitations  and  may 
submit  an  application  up  to  30  days 
after  the  date  of  publication. 
ADDRESS:  Once  Solicitations  are 
published  in  the  Federal  Register, 
applications  must  be  delivered  to:  U.S. 
Department  of  Labor.  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW.,  Room  N-5416.  Attention: 
Lisa  Harvey,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address;  harvey- 
lisa@dol.gov.  All  inquiries  should  make 
reference  to  the  USDOL  Child  Labor 
Education  Initiative — Solicitations  for 
Cooperative  Agreement  Applications. 
SUPPLEMENTARY  INFORMATION:  Since 
1995  and  as  mandated  by  the  U.S. 
Congress,  USDOL  has  supported  a 
worldwide  technical  assistance  program 
implemented  by  the  International  Labor 
Organization's  International  Program  on 
the  Elimination  of  Child  Labor  (ILO/ 
IPEC).  USDOL  contributions  to  date  to 
ILO/IPEC  have  amounted  to  over  $112 
million,  making  the  United  States  the 
program's  largest  donor  and  the  leader 
in  global  efforts  to  combat  child  labor. 

In  USDOL's  FY  2001  appropriations, 
in  addition  to  $45  million  in  funds 
earmarked  for  ILO/IPEC,  USDOL 
received  $37  million  for  an  Education 
Initiative  that  will  fund  programs  that 
increase  access  to  quality  basic 
education  in  areas  with  a  high  incidence 
of  abusive  and  exploitative  child  labor. 
The  cooperative  agreement(s)  awarded 
under  this  solicitation  will  be  funded  by 
this  new  initiative. 

USDOL's  Education  Initiative 
nurtures  the  development,  health, 
safety,  and  enhanced  future 
employability  of  children  around  the 


world  by  increasing  access  to  basic 
education  for  children  removed  from 
child  labor  or  at  risk  of  entering  it 
Eliminating  child  labor  will  depend  in 
part  on  improving  access  to,  quality  of, 
and  relevance  of  education.  Without 
improving  educational  quality  and 
relevance,  children  withdrawn  from 
child  labor  may  not  have  viable 
alternatives  and  may  return  to  work  or 
resort  to  other  hazardous,  unhealthy 
means  of  subsistence. 

The  Education  Initiative  has  the 
following  four  goals: 

1.  Raise  awareness  of  the  importance  of 
education  for  all  children  and  mobilize  a 
wide  array  of  actors  to  improve  and  expand 
education  infrastructures; 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage  working 
children  and  those  at  risk  of  working  to 
attend  school; 

3.  Strengthen  national  institutions  and 
policies  on  education  and  child  labor;  and 

4.  Ensure  the  long-term  sustainability  of 
these  efforts 

The  objective  of  the  USDOL's 
involvement  in  increasing  access  to 
quality  basic  education  is  to 
complement  existing  efforts  to  eradicate 
the  worst  forms  of  child  labor,  to  build 
on  the  achievements  of  and  lessons 
learned  from  these  efforts,  to  expand 
impact  and  build  synergies,  and  to 
avoid  duplication  of  resources  and 
efforts. 

Signed  at  Washington.  DC.  this  15th  day  of 
April,  2002 
Lawrence  |.  Kuss, 
Grant  Officer 

IFR  Dor    02-9516  Filed  4-17-02:  8:45  am] 
BILUNG  CODE  4S10-28-P 


DEPARTIMENT  OF  LABOR 

Office  of  the  Secretary 

Education  Innovations  to  Comt>at 
Child  Labor 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  Cooperative 
Agreement  Applications  (SGA  02-01). 

This  notice  contains  all  of  the 
necessary  information  and  forms 
needed  to  apply  for  cooperative 
agreement  funding. 
SUMMARY:  The  U.S.  Department  of 
Labor.  Bureau  of  International  Labor 
Affairs,  will  award  US  $5  million  to  an 
organization  to  administer  an  education 
innovations  program  under  the  Child 
Labor  Education  Initiative  of  the 
International  Child  Labor  Program.  The 
program  will  promote,  assess,  and 
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document  innovative  approaches  to 
providing  basic  education  to  child 
laborers  and  children  at  risk  of  working 
in  countries  or  regions  with  high  rates 
of  child  labor.  One  organization  (or  a 
partnership  of  two  organizations)  will 
be  selected  to  implement  this  program. 
The  program  will  enable  the 
organization  to  identify  and  promote 
innovative  locally  developed  and 
community-based  pilot  projects  that 
correspond  to  the  Child  Labor 
Education  Initiative's  strategic 
objectives,  and  to  document  innovative 
models  for  potential  replication  and 
expansion.  As  part  of  this  cooperative 
agreement,  the  organization  may  use  up 
to  US  $750,000  to  support  its  (their) 
own  projects  that  address  the 
educational  needs  of  working  children 
and  those  at  risk  of  working. 
DATES:  The  closing  date  for  receipt  of 
applications  is  June  7,  2002. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below.  No  exceptions  to  the  mailing, 
delivery,  and  hand-delivery  conditions 
set  forth  in  this  notice  will  be  granted. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  Telegram,  facsimile 
(FAX),  and  e-mail  applications  will  not 
be  honored. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  in  this 
Federal  Register  Notice,  and  in  the 
Federal  Register  which  may  be  obtained 
from  your  nearest  U.S.  Government 
office  or  public  library  or  online  at 
h  ttp  ://www.nara  .gov/fedreg/ 
nfpubs.html. 

Applications  must  be  delivered  to: 
U.S.  Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  02-01, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address:  hap,'ey- 
lisa@dol.gov.  All  applicants  are  advised 
that  U.S.  mail  delivery  in  the 
Washington,  DC  area  has  been  slow  and 
erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting  Lisa 
Harvey,  U.S.  Department  of  Labor. 
Procurement  Services  Center,  telephone 
(202)  693-4570  (this  is  not  a  toll-free 
number),  prior  to  the  closing  deadline. 
All  inquiries  should  reference  SGA  02- 
01. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB), 


announces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement  to  one 
qualifying  organization  or  to  a 
partnership  between  two  such 
organizations  for  the  purpose  of 
identifying  innovative  and  locally- 
developed  methods  of  preventing  and 
combating  child  labor  through  basic 
education.  The  cooperative  agreement 
will  be  managed  bv  the  International 
Child  Labor  Program  (ICLP),  ILAB,  to 
assure  achievement  of  the  stated  goals. 
Applicants  are  encouraged  to  be  creative 
in  proposing  mechanisms  for 
implementing  the  education 
innovations  program,  selecting  projects, 
and  establishing  an  effective  monitoring 
and  evaluation  system  to  measure 
outcomes  of  the  program  and  develop 
final  documentation  of  potential  models 
for  replication  or  expansion. 

L  Background  and  Program  Scope 

A.  USDOL  Support  of  the  Global 
Elimination  of  Child  Labor 

The  International  Labor  Organization 
estimates  that  there  are  250  million 
working  children  between  the  ages  of  5 
and  14  in  developing  countries,  about 
half  of  whom  work  full-time.  Full-time 
child  workers  are  generally  unable  to 
attend  school,  and  from  an  early  age 
part-time  child  laborers  must  balance 
economic  survival  with  schooling,  often 
to  the  detriment  of  their  education. 

The  existence  of  child  labor  has  many 
implications  for  a  country.  Education  is 
a  key  investment  that  has  been  linked  to 
the  acceleration  of  a  nation's 
productivity  and  socioeconomic 
development.  Poorly  educated  workers 
tend  to  earn  less,  live  in  poverty,  and 
may  need  to  send  their  own  children  to 
work  at  a  young  age.  It  is  important  to 
undertake  education  initiatives  for  child 
laborers  and  their  at-risk  siblings 
because  their  lack  of  schoohng  hinders 
the  development  of  a  modem  workforce, 
overall  labor  market  reform,  poverty 
reduction  and  social  progress. 

Since  1995,  as  mandated  by  the  U.S. 
Congress,  USDOL  has  supported  a 
worldwide  technical  assistance  program 
implemented  by  the  International  Labor 
Organization's  International  Program  on 
the  Elimination  of  Child  Labor  (ILO/ 
IPEC).  USDOL  contributions  to  date  to 
ILO/IPEC  have  amounted  to  some  US 
$112  million,  making  the  United  States 
the  program's  largest  donor  and  a  leader 
in  global  efforts  to  combat  child  labor. 
In  USDOL's  FY  2001  and  2002 
appropriations,  in  addition  to  US  $90 
million  in  funds  earmarked  for  the  ILO/ 
IPEC.  the  Department  received  an 
additional  US  $74  million  for  a  Child 
Labor  Education  Initiative  that  will  fund 
programs  that  increase  access  to  quality, 


basic  education  in  areas  with  a  high 
incidence  of  child  labor.  The 
cooperative  agreement(s)  awarded  under 
this  solicitation  will  be  funded  by  this 
new  initiative. 

USDOL's  Child  Labor  Education 
Initiative  nurtiu"es  the  development, 
health,  safety  and  enhanced  future 
employability  of  children  around  the 
world  by  increasing  access  to  basic 
education  for  children  removed  from 
child  labor  or  at  risk  of  entering  it.  Child 
labor  elimination  will  depend  in  part  on 
improving  access  to,  quality  of,  and 
relevance  of  education.  Without 
improving  educational  quality  and 
relevance,  children  withdrawn  from 
child  labor  may  not  have  viable 
alternatives  and  could  resort  to  other 
forms  of  hazardous  work. 

The  Child  Labor  Education  Initiative 
has  the  following  four  goals: 

1.  Raise  awareness  oi  the  importance 
of  education  for  all  children  and 
mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures; 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school; 

3.  Strengthen  national  institutions 
and  policies  on  education  and  child 
labor;  and 

4.  Ensure  the  long-term  sustainability 
of  these  efforts. 

A  more  detailed  discussion  of  these 
objectives  is  provided  in  Appendix  C. 

B.  The  Education  Innovations  Program 
of  the  Child  Labor  Education  Initiative 

The  education  innovations  program  is 
intended  to  provide  support  to 
conununity-based  organizations  in 
countries  or  areas  within  countries  with 
high  rates  of  child  labor.  The  program 
seeks  to  promote  the  capacity  of  local 
non-govenmiental  organizations 
(NGOs),  civil  society  organizations 
(CSOs),  or  other  organizations  already 
working  on  the  issues  of  basic  education 
and/or  child  labor  to  respond  creatively 
and  effectively  to  the  complex  challenge 
of  educating  children  removed  from 
child  labor  or  at  risk  of  entering  it.  The 
program  will  support  innovative,  locally 
developed  pilot  activities  that  support 
the  Child  Labor  Education  Initiative's 
four  strategic  objectives  (  see  Section 
I.A). 

Projects  that  receive  support  under 
the  education  innovations  program 
would  work  to  identify  and  develop 
new  initiatives;  to  extend  successful 
existing  activities;  or  to  encourage 
knowledge  sharing  through  the 
establishment  of  best  practices.  The 
program  will  promote  irmovation  by 
ensuring  careful  monitoring  and 
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documentation  of  activities  from  pilot 
projects  with  the  potential  for  expansion 
and/or  replication. 

The  education  innovations  program 
will  seek  to  provide  funds  to 
organizations  with  the  ability  to  create 
demonstrable  impact  on  access  to 
quality  basic  education  with  the  funds. 
The  major  portion  of  the  hinds  (US 
S4.25  million)  will  be  used  to  support 
innovative  grassroots  initiatives  to 
improve  access  and  quality  of  education 
for  working  children  or  children  at  risk 
of  going  to  work  and  for  the  overall 
administration  of  the  program.  The 
remainder  of  the  funding  (US  5750,000) 
will  be  available  to  the  Cooperative 
Agreement  Awardee  (hereafter  referred 
to  as  "Grantee")  to  support  projects  by 
its  (their)  own  field  offices  for  the 
education  of  child  laborers  or  children 
at  risk  of  working.  All  activities  funded 
must  correspond  torthe  Child  Labor 
Education  Initiative's  strategic 
objectives. 

II.  Authority 

ILAB  is  authorized  to  award  and 
administer  this  program  as  set  forth  in 
the  Consolidated  Appropriations  Act, 
2001,  Public  Law  106-554.  114  Stat. 
2763A-10(2000). 

III.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international,  or 
non-profit  organization  with  prior 
experience  in  increasing  access  to  basic 
education  (formal  or  non-formal)  for 
disadvantaged  groups,  extensive 
international  field  presence,  and  a 
demonstrated  capacity  to  develop, 
administer,  monitor,  and  document  the 
education  innovations  program  is 
eligible  for  this  cooperative  agreement. 
A  maximum  of  two  organizations  may 
submit  one  application  under  this 
solicitation  to  work  in  partnership  in 
performing  all  the  specific  work 
requirements  presented  herein  for  the 
development  and  administration  of  the 
education  innovations  program.  Prior 
experience  in  administering  such 
programs  is  highly  desirable. 

The  capability  of  an  applicant  to 
perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 
Section  V.B — Rating  Criteria  and 
Selection. 

Please  note  that  eligible  cooperative 
agreement  applicants  must  not  be 
classified  under  the  internal  revenue 
code  as  a  501(cjl4j  entity.  See  26  U.S.C. 
501(c)(4).  According  to  section  18  of  the 
Lobbying  Disclosure  Act  of  1995.  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbying 


activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  ink-signed  original,  complete 
application  in  English  plus  two  (2) 
copies  of  the  application,  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center,  200 
Constitution  Avenue.  NVV.,  Room  N- 
5416,  Washington,  DC  20210,  not  later 
than  4:45  p.m.  ET.  June  7.  2002. 
Accompanying  documents  must  also  be 
in  English.  To  aid  with  review  of 
applications,  USDOL  also  encourages 
applicants  to  submit  two  additional 
paper  copies  of  the  application  (five 
total).  Applicants  who  do  not  provide 
additional  copies  will  not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424.  "Application  for  Federal 
Assistance"  (Appendix  A)  (The  entry  on 
SF  424  for  the  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA)  is 
17.700)  and  sections  A-F  of  the  Budget 
Information  Form  SF  424A  (Appendix 
B).  Part  II  must  contain  a  technical 
application  that  demonstrates  the 
applicant's  capabilities  in  accordance 
with  the  Statement  of  Work  and  the 
selection  criteria. 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  30  single-sided 
(8^2  X  11  inches),  double-spaced.  10  to 
12  pitch  typed  pages.  Any  applications 
that  do  not  conform  to  these  standards 
will  be  deemed  non-responsive  to  this 
solicitation  and  will  not  he  evaluated. 
Standard  forms  and  attachments  are  not 
included  in  the  page  limit.  Each 
application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  These  pages  are  also  not  included 
in  the  page  limits. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS. 
etc.,  will  be  accepted:  however,  the 
applicant  bears  the  responsibility  for 
timelv  submission.  Because  of  delays  in 
the  receipt  of  mail  in  the  Washington. 
DC  area,  it  is  recommended  that  you 
confirm  receipt  of  your  application  by 
contacting  Lisa  Harvey.  U.S.  Department 
of  Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 


toll-free  number),  prior  to  the  closing 
deadline.  All  inquiries  should  reference 
SGA  02-01, 

D  Funding  Levels 

Up  to  US  $5  million  will  be  awarded 
under  this  cooperative  agreement 
(hereafter  also  referred  to  as  "grant"). 
The  Grantee  will  use  at  least  I'S  $4.25 
million  to  fund  activities  (through  the 
use  of  sub-contracts)  worldwide  in 
countries  or  regions  with  high  child 
labor  rates,  and  that  support  the 
strategic  objectives  of  the  Child  Labor 
Education  Initiative,  and  to  administer 
the  program.  Funds  of  up  to  US 
$750,000  are  also  provided  for 
promising  and  innovative  activities  by 
the  Grantee's  own  field  offices  (either  at 
the  countr>'  or  regional  level), 
corresponding  to  the  strategic  objectives 
of  the  USDOL's  Child  Labor  Education 
Initiative.  .All  funds  must  be  obligated 
by  the  Grantee  by  January  2005. 

E.  Project  Duration 

The  duration  of  the  program  funded 
by  this  SGA  is  four  (4)  years  The  start 
date  of  program  activities  will  be 
negotiated  upon  award  of  grant.  .Ml 
activities  under  the  grant  must  be  closed 
and  all  activities  of  the  Grantee  finalized 
bv  the  end  of  September  2007. 

IV.  Project  Requirements 

A.  Statement  of  Work 

1.  Recognizing  that  child  labor 
adversely  impacts  long-term  poverty 
alleviation  and  future  labor  market 
development,  the  emphasis  of  the 
education  innovations  program  must  be 
on  the  following: 

a.  Developing  innovative  strategies  for 
involving  government  and  other  social 
partners  in  the  development  and 
implementation  of  projects  to  provide 
education  to  all  children  in  areas  of  high 
prevalence  of  child  labor,  with  priority 
given  to  the  worst  forms  of  child  labor 
(as  defined  in  ILO  Convention  No.  182). 

b.  Developing  relevant  information, 
education,  and  communication 
materials  aimed  at  increasing  awareness 
at  the  local  and  national  levels  of  the 
importance  of  including  child  laborers 
in  Education  for  .\U  initiatives. 

c.  Promoting  best  practices  and 
replicable  programs  that  provide  future 
strategies  to  improve  educational  access 
and  quality  for  children  removed  from 
child  labor  or  at  risk  of  being  drawn  into 
work. 

d.  Identifying  policy,  programs,  and 
practical  measures  in  target  countries  to 
strengthen  the  capacity  of  national  and 
local  institutions  to  support  and  sustain 
the  removal  of  children  from  work,  and 
their  placement  and  successful 
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integration  and  achievement  in 
education  settings. 

e.  Identifying  approaches  to  increase 
local  ownership  and  sustainability  of 
the  programs. 

2.  All  projects  funded  should  support 
one  or  more  of  the  four  goals  of 
USDOL's  Child  Labor  Education 
Initiative  listed  in  Section  I. A. 

3.  In  response  to  this  solicitation  and 
in  subsequent  implementation,  the 
Grantee  shall: 

a.  Design  a  US  $5  million  program  to 
correspond  to  the  strategic  objectives  of 
the  Child  Labor  Education  Initiative. 
The  program  will  have  two  components: 
at  least  US  $4.25  million  to  be  applied 
towards  funding  grassroots  education 
innovations  and  the  administration  of 
the  entire  program,  and  up  to  US 
$750,000  to  fund  the  Grantee's  own 
innovative  activities  that  combat  child 
labor  through  education.  When 
designing  the  program,  the  Grantee 
should  consider  the  following  elements: 
composition  of  project  selection 
committee(s);  means  of  advertising  fund 
availability  (so  as  to  reach  as  broad  a 
population  as  possible);  process  to 
manage  sub-contracts;  method  for 
disbursement  of  funds;  and  technical 
and  financial  reporting.  Similar 
processes  should  be  applied  to  funds  for 
the  Grantee's  own  programs  as  to  sub- 
contracts. 

b.  Develop  a  process  and  criteria  for 
selection  of  organizations  that  will 
receive  funds  to  undertake  efforts  to 
improve  access  to  quality,  relevant 
education  for  child  laborers  and  for 
children  at  risk  of  working  (see  Section 
V.B.4  and  V.B.5).  Funds  will  be 
awarded  through  sub-contracts  to  foster 
innovation  in  education.  Projects 
funded  should  vary  in  size:  at  least  15% 
of  available  funding  should  go  to  small 
sub-contracts  (under  US  $10,000);  at 
least  45%  of  available  funds  should  go 
to  medium-size  sub-contracts  (US 
$10,000-$100,000);  and  no  more  than 
40%  of  available  funding  should  go  to 
larger  sub-contracts  (US  $100,000- 
$250,000).  Sub-contracts  may  not 
exceed  US  $250,000  and  may  be 
awarded  in  any  country  worldwide 
(even  where  the  Grantee  has  no  field 
presence).  Distribution  of  grant  money 
across  regions  should  be  proportionate 
to  the  need  evident  in  those  regions. 
The  Grantee  will  advertise  availability 
of  funds  as  necessary  and  select 
projects,  with  USDOL  review  and 
approval  of  all  requests  for  proposals. 
Funds  from  this  portion  of  the  grant 
may  not  be  awarded  to  the  Grantee's 
own  offices.  Final  approval  of  projects 
selected  for  funding  must  be  given  by 
USDOL. 


c.  Design  an  approach  to  monitor  the 
implementation  of  all  projects  funded, 
evaluate  education  innovations  program 
outcomes  and  document  potentially 
replicable  or  expandable  activities. 
Corresponding  indicators  of 
performance  will  be  developed  by  the 
Grantee  and  approved  by  USDOL  to 
ensure  compliance  with  the  strategic 
objectives  of  the  Child  Labor  Education 
Initiative. 

d.  The  Grantee  will  be  expected  to 
monitor  the  implementation  of  the 
program,  report  to  USDOL  on  a 
quarterly  basis,  evalua  e  program 
results,  and  deliver  final  documentation 
of  best  practices.  The  Grantee  must 
develop  annual  work  plans  that  will  be 
approved  by  USDOL.  one  for  the 
administration  of  the  education 
innovations  sub-contracts  and  another 
for  funds  provided  to  the  Grantee's 
projects.  Corresponding  indicators  of 
performance  will  also  be  developed  by 
the  Grantee  and  approved  by  USDOL. 

B.  Deliverables 

Unless  otherwise  indicated,  the 
Grantee  must  submit  copies  of  all 
required  reports  to  ICLP/ILAB  by  the 
specified  due  dates.  Other  documents, 
such  as  project  design  documents,  are  to 
be  submitted  by  mutually  agreed  upon 
deadlines.  All  project  activities  must  be 
completed  and  closed  out  by  the  end  of 
September  2007. 

1.  Project  Design.  A  project  document 
in  a  format  to  be  established  by  ILAB 
will  be  used,  and  will  include  a 
background/justification  section,  project 
strategy  (objectives,  outputs,  activities, 
indicators),  project  implementation 
timetable,  and  project  budget.  The 
project  design  will  be  drawn  from  the 
application  written  in  response  to  this 
solicitation.  The  document  will  also 
include  sections  that  address 
coordination  strategies,  project 
management,  and  sustainability.  The 
time  for  delivery  of  this  document  will 
be  negotiated  at  the  time  of  the  award. 

2.  Annual  Work  Plan.  An  annual  work 
plan,  in  a  mutually  agreed-upon  format 
and  preferably  with  a  visual  such  as  a 
Gantt  chart,  will  be  developed  within 
two  months  of  project  award  and 
approved  by  ILAB.  Subsequent  aiuiual 
work  plans  will  be  delivered  no  later 
than  one  year  after  the  previous  one. 

3.  Monitoring  and  Evaluation  Plans. 
By  the  end  of  the  third  month  of  the 
award,  the  Grantee  must  submit  two 
monitoring  and  evaluation  plans:  one 
for  sub-contracts  and  another  for  funds 
provided  to  its  owra  offices.  These  plans 
will  be  developed  in  collaboration  with 
ILAB.  and  will  include  site  visits, 
reporting  requirements,  and  planned 


and  actual  dates  for  the  midterm  review 
and  final  evaluation. 

4.  Technical  and  Financial  Progress 
Reports.  The  Grantee  must  furnish  a 
typed  technical  report  to  ILAB  on  a 
quarterly  basis  by  31  March.  30  June.  30 
September,  and  31  December.  The 
Grantee  must  also  furnish  a  separate 
financial  report  (SF-272}  to  ILAB  on  the 
quarterly  basis  mentioned  above.  The 
format  for  the  technical  progress  report 
will  be  the  format  developed  by  ILAB 
and  must  contain  the  following 
information: 

a.  For  each  project  objective,  an 
accurate  account  of  activities  carried  out 
under  that  objective  during  the 
reporting  period; 

D.  An  accoimting  of  staff  and  any 
subcontractor  hours  expended: 

c.  A  description  of  current  problems 
that  may  impede  performance,  and 
proposed  corrective  action; 

d.  Future  actions  planned  in  support 
of  each  project  objective; 

e.  Aggregate  amoimt  of  costs  incurred 
during  the  reporting  period;  and 

f.  Progress  on  indicators  of 
performance  (to  be  reported  annually). 

5.  Spotlight  Stories.  The  Grantee  will 
submit  "spotlight  stories"  that  highlight 
the  activities  and  illuminate  best 
practices  being  undertaken  by  sub- 
contractors to  ILAB  on  an  annual  basis. 

6.  Presentation  of  Models.  At  both  the 
halfway  point  and  at  the  conclusion  of 
the  program,  the  Grantee  will  present 
ILAB  with  innovative  models  funded  by 
the  education  innovations  program  that 
address  the  four  goals  of  USDOL's  Child 
Labor  Education  Initiative. 

7.  Evaluation  Reports.  The  Grantee 
and  the  Grant  Officer's  Technical 
Representative  (GOTR)  will  determine 
on  a  case-by-case  basis  whether  an 
internal  or  external  evaluation  team  will 
conduct  the  midterm  evcduation  of  the 
education  innovations  program.  The 
Grantee  will  respond  to  any  comments 
and  recommendations  resulting  from 
the  review  of  the  midterm  report.  The 
final  evaluation  will  be  external  in 
nature.  Terms  of  reference  for  the 
evaluations  must  be  provided  to  USDOL 
for  comments  before  evaluations  are 
conducted. 

C.  Production  of  Deliverables 

1 .  Materials  Prepared  Under  the 
Cooperative  Agreement.  The  Grantee 
must  submit  to  ILAB  all  media-related 
and  educational  materials  developed  by 
it  or  by  its  sub-contractors  before  they 
are  reproduced,  published,  or  used. 
ILAB  considers  diat  education  materials 
include  brochures,  pamphlets, 
videotapes,  slide-tape  shows,  curricula, 
and  any  other  training  materials  used  in 
the  program.  ILAB  will  review  materials 
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for  technical  accuracy.  The  Grantee 
must  obtain  prior  approval  from  the 
Grant  Officer  for  all  materials  developed 
or  purchased  under  this  cooperative 
agreement.  All  materials  produced  by 
the  Grantee  must  be  provided  to  USDOL 
in  a  digital  format  for  possible 
publication  by  USDOL. 

2.  Acknowledgment  of  USDOL 
Funding.  In  all  circumstances  the 
foUow^ing  must  be  displayed  on  printed 
materials: 

Preparation  of  this  item  was  funded  by  the 
United  States  Department  of  Labor  under 
Cooperative  Agreement  No.  E-9-X-X-XXXX. 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
a  Grantee  receiving  Federal  funds  must 
clearly  state: 

a.  The  percentage  of  the  total  costs  of 
the  program  or  project  that  will  be 
financed  with  Federal  money; 

b.  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

In  consultation  with  ILAB. 
identification  of  USDOL's  role  will  be 
determined  to  be  one  of  the  following: 

(1)  The  USDOL  logo  may  be  applied 
to  USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee  will  consult  with 
USDOL  on  whether  the  logo  should  be 
used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  will  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo,  after 
obtaining  appropriate  internal  USDOL 
approval  for  use  of  the  logo  on  the  item. 

(2)  If  ILAB  determines  the  logo  is  not 
appropriate  and  does  not  give  written 
permission,  the  following  notice  must 
appear  on  the  document: 

This  document  does  not  necessarily  reflect 
the  views  or  policies  of  the  U.S.  Department 
of  Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations  imply 
endorsement  by  the  U.S.  Government. 

D.  Administrative  Requirements 

1.  General.  Grantee  organizations  are 
subject  to  applicable  Federal  laws 
(including  provisions  of  appropriations 
law)  and  the  applicable  Office  of 
Management  and  Budget  (0MB) 
Circulars.  Determinations  of  allowable 


costs  will  be  made  in  accordance  with 
the  applicable  Federal  cost  principles. 
The  cooperative  agreement(s)  awarded 
under  this  SGA  are  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable; 

29  CFR  Part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

29  CFR  Part  93— New  Restrictions  on 
Lobbving. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations.  Foreign 
Governments.  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

29  CFR  Part  98— Federal  Standards 
for  Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

29  CFR  Part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

2.  Sub-contracts.  Sub-contracts  must 
be  awarded  in  accordance  with  29  CFR 
95.40-48.  In  compliance  with  Executive 
Orders  12876  as  amended.  13230.  12928 
and  13021  as  amended,  the  Grantee  is 
strongly  encouraged  to  provide  sub- 
contracting opportunities  to  Historically 
Black  Colleges  and  Universities. 
Hispanic  Serving  Institutions  and  Tribal 
Colleges  and  Universities.  No  sub-grants 
shall  be  awarded  under  this  grant. 

3.  Key  Personnel.  The  applicant  shall 
list  individual(s)  who  has  (have)  been 
designated  as  having  primary 
responsibility  for  the  conduct  and 
completion  of  all  work  in  project(s)  it 
proposes  (see  Section  V.B.3).  The 
applicant  will  submit  written  proof  that 
key  personnel  will  be  available  to  begin 
work  on  the  project  no  later  than  three 
weeks  after  award.  The  Grantee  agrees 
to  inform  the  GOTR  whenever  it  appears 
impossible  for  these  individu£il(s)  to 
continue  work  on  the  project  as 
planned.  The  Grantee  may  nominate 
substitute  personnel  for  approval  of  the 
GOTR;  however,  the  Grantee  must 
obtain  prior  approval  from  the  Grant 
Officer  for  all  key  personnel.  If  the  Grant 
Officer  is  unable  to  approve  the 
personnel  change,  he/she  reserves  the 
right  to  terminate  the  cooperative 
agreement. 

4.  Encumbrance  of  Cooperative 
Agreement  Funds.  Cooperative 
agreement  funds  may  not  be 
encumbered/ obligated  by  the  Grantee 


before  or  after  the  cooperative 
agreement  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  cooperative 
agreement  period  may  be  liquidated 
(paid  out)  after  the  end  of  the 
cooperative  agreement  period  Such 
encumbrances/obligations  shall  involve 
only  specified  commitments  for  which  a 
need  existed  during  the  grant  period 
and  which  are  supported  by  approved 
contracts,  purchase  orders,  requisitions, 
invoices,  bills,  or  other  evidence  of 
liability  consistent  with  the  Grantee's 
purchasing  procedures  and  incurred 
within  the  cooperative  agreement 
period.  All  encumbrances/obligations 
incurred  during  the  cooperative 
agreement  period  shall  be  liquidated 
within  90  days  after  the  end  of  the  grant 
period,  if  practicable. 

5.  Site  Visits  USDOL.  through  its 
authorized  representatives,  has  the 
right,  at  all  reasonable  times,  to  make 
site  visits  to  review  project 
accomplishments  and  management 
control  systems  and  to  provide  such 
technical  assistance  as  may  be  required. 
If  USDOL  makes  any  site  visit  on  the 
premises  of  the  Grantee  or  a  sub- 
contractor under  this  grant,  the  Grantee 
shall  provide  and  shall  require  its  sub- 
contractors to  provide  all  reasonable 
facilities  and  assistance  for  the  safety 
and  convenience  of  the  Government 
representatives  in  the  performance  of 
their  duties.  All  site  visits  and 
evaluations  shall  be  performed  in  a 
manner  that  will  not  unduly  delay  the 
work. 

V.  Review  and  Selection  of 
Applications  for  Award 

A.  The  Review  Process 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  Each  complete  application 
will  be  objectively  rated  by  a  technical 
panel  against  the  criteria  described  in 
this  announcement.  Applicants  are 
advised  that  the  panel  recommendations 
to  the  Grant  Officer  are  advisor,-  in 
nature.  The  Grant  Officer  may  elect  to 
select  a  Grantee  on  the  basis  of  the 
initial  application  submission;  or,  the 
Grant  Officer  may  establish  a 
competitive  or  technically  acceptable 
range  for  the  purpose  of  selecting 
qualified  appUcants.  If  deemed 
appropriate,  following  the  Grant 
Officer's  call  for  the  preparation  and 
receipt  of  final  revisions  of  applications. 
the  evaluation  process  described  above 
will  be  repeated  to  consider  such 
revisions.  The  Grant  Officer  will  make 
final  selection  determination  based  on 
what  is  most  advantageous  to  the 
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Government  and  overall  best  value  to 
the  Government,  considering  factors 
such  as:  Panel  findings;  demonstrated 
capacity  of  the  applicant  to  effectively 
implement  the  proposed  program:  and 
the  overall  framework  developed  for  the 
implementation  of  activities.  The  Grant 
Officer's  determination  for  award  under 
this  SGA  is  final. 

Note;  Selection  of  an  organization(s)  as  a 
(  ooperative  agreement  recipient  does  not 
constitute  approval  of  the  cooperative 
agreement  application  as  submitted.  Before 
the  actual  cooperative  agreement  is  awarded. 
USDOL  will  enter  into  negotiations 
concerning  such  items  as  program 
components,  administrative  systems, 
selection  process  for  sub-contractors,  and 
monitoring  and  evaluation  systems.  If  the 
negotiations  do  not  result  in  an  acceptable 
submission,  the  Grant  Officer  reserves  the 
right  to  terminate  the  negotiation  and  decline 
to  fund  the  application. 

B.  Rating  Criteria  and  Selection 

The  technical  panel  will  review 
applications  against  the  various  criteria 
on  the  basis  of  100  points  with  an 
additional  5  points  available  for  non- 
federal or  leveraged  resources. 

The  factors  are  presented  in  the  order 
of  emphasis  that  they  will  receive. 

1.  Approach,  Understanding  of  the 
Issue,  and  Budget  Plan  (45  pointsl. 

This  section  of  the  application  must 
demonstrate  the  applicant's  thorough 
knowledge  and  understanding  of  the 
overall  issues  involved  in  providing  and 
advocating  for  basic  education  to 
children  removed  from  exploitative 
work  or  at  risk  of  working:  best-practice 
solutions  to  address  their  needs:  and  the 
implementing  environment  in  the 
countries  proposed  for  targeting  under 
the  application. 

a.  Structure  of  the  education 
innovations  program.  This  section  of  the 
application  must  explain  the  applicant's 
proposed  method  for  performing  all  the 
specific  work  requirements  presented  in 
this  solicitation  for  the  development 
and  administration  of  the  education 
innovations  program  as  listed  in  Section 
IV. A.  The  applicant  must  explain  the 
rationale  for  its  approach.  This  section 
should  include: 

(1)  Number  of  countries  targeted:  Sub- 
contracts may  be  awarded  in  countries 
where  the  Grantee  has  no  field  office, 
but  specific  information  must  be 
provided  on  how  the  applicant  intends 
to  select  and  monitor  all  sub-contracted 
projects  [see  (4)  and  (7)  below], 
including  designating  the  office 
responsible  for  those  sub-contracts.  This 
section  must  also  provide  a  plan  to 
ensure  regional  and  country  diversity  in 
the  overall  education  innovations 
program. 


(2)  Method  of  solicitation:  Detailed 
information  on  how  the  applicant 
intends  to  provide  information  at  the 
countrv  level  regarding  the  availability 
of  funds  for  innovative  education 
projects. 

(3)  Duration  of  sub-contracts:  USDOL 
stipulates  that  15%  of  total  funding 
should  go  to  small  projects,  45%  to 
medium,  and  40%  to  large,  as  defined 
in  Section  lV.A.3.b.  The  applicant 
should  provide  information  on  the 
duration  of  sub-contracts;  all  program 
(including  sub-contract)  activities  must 
be  completed  and  closed  out  by  the  end 
of  September  2007). 

(4)  Process  of  project  selection:  The 
process  established  to  select  projects  to 
be  funded  through  sub-contracts  must 
be  competitive.  Deadlines  for 
submission  of  applications  must  be 
fixed  (no  rolling  deadlines),  but  there 
may  be  multiple  competitive  deadlines. 
All  funds  must  be  obligated  by  January 
2005.  The  applicant  should  explain  how 
sub-contractors  will  be  selected, 
including  means  of  selection;  types  of 
individuals  and/or  organizations  likely 
to  be  involved  in  the  selection  process; 
and  administrative  level(s)  at  which 
selection  takes  place.  USDOL  retains 
approval  power  prior  to  the  final 
selection  of  any  project. 

(5)  Criteria  for  project  selection:  The 
Grantee  will  review  and  accept 
proposals  for  innovative  grassroots 
education  projects  from  organizations 
around  the  world.  Successful  proposals 
will  support  the  four  strategic  objectives 
of  the  Child  Labor  Education  Initiative 
and  will  be  funded  through  sub- 
contracts. The  Grantee  will  develop 
criteria  for  the  selection  of  projects.  In 
this  section,  the  applicant  should 
provide  preliminary  criteria  with 
accompanying  rationale  to  explain  the 
criteria  selected.  The  criteria  should 
include  the  following  required 
elements: 

(a)  Demonstrated  financial  viability; 

(b)  Local  registration  in  the  host 
country; 

(c)  Bank  account  in  the  organization's 
name;  and 

(d)  Potential  for  sustainability  through 
local  contributions  of  monetary  or  non- 
monetary' resources. 

(6)  Funds  disbursement:  The 
applicant  should  provide  information 
on  how  funds  will  be  provided  to  sub- 
contractors and  what  types  of  financial 
controls  will  be  instituted  to  ensure 
proper  use  of  funds  by  sub-contractors 
and  the  overall  programmatic  message. 
Funds  must  be  disbursed  in  accordance 
with  29  CFR  95.22. 

(7)  Monitoring  and  Evaluation:  The 
applicant  should  describe  the  process 
for  systematically  reporting  on  project 


performance  to  measure  the 
achievement  of  the  program  objectives 
and  documenting  best  practices.  An 
analysis  of  management  challenges  that 
may  arise  and  how  those  will  be 
handled  should  also  be  included  in  this 
section,  as  well  as  where  the 
responsibility  for  monitoring  would  lie 
wiUiin  the  program  structure. 

b.  Ovem'etv  of  funding  option  for  the 
Grantee's  field  offices  (country  level  or 
regional).  Since  the  Grantee's  field 
offices  are  precluded  from  competing 
for  sub-contracts  under  the  grassroots 
component  of  the  education  innovations 
program,  the  Grantee  will  be  provided 
with  up  to  US  $750,000  for  the 
promotion  of  its  own  innovative  and 
promising  activities,  centering  on  the 
theme  of  education  for  children  at  work 
or  at  risk  of  work.  All  activities 
supported  by  these  funds  must 
correspond  to  the  Child  Labor 
Education  Initiative  strategic  objectives; 
examples  of  activities  that  might  be 
funded  are  located  in  Appendix  C.  The 
activities  planned  are  subject  to  USDOL 
final  approval.  This  section  of  the 
application  should  explain: 

(1)  Selection  and  administration:  The 
applicant's  proposed  method  for 
administering  the  US  $750,000 
component  of  this  award  to  be 
disbursed  to  its  field  offices; 

(2)  Technical  Sample  of  a  proposed 
project.  The  applicant  must  create  one 
(1)  model  work  plan  of  a  proposed 
project.  For  this  competition,  the  work 
plan  is  merely  an  example  of  a  project 
which  might  be  funded  with  the  US 
$750,000  provided  to  the  Grantee  for 
activities  by  its  own  organization  that 
correspond  to  the  strategic  objectives  of 
the  Child  Labor  Education  Initiative.  It 
will  not  necessarily  be  funded  under  the 
grant,  although' the  successful  applicant 
will  not  be  precluded  from  considering 
this  work  plan  for  funding  under  the 
terms  of  the  agreement.  This  work  plan 
must  be  one  that  could  realistically  be 
put  into  practice  by  the  field  office 
named  and  must  include  actual  data, 
beneficiaries  and  staffing,  and  realistic 
assessments  of  what  could  be 
accomplished  with  the  amount  of  funds 
provided  by  the  project.  USDOL  will 
consider  the  design  of  the  proposal,  the 
creativity  of  the  various  activities 
proposed,  and  the  types  of  resources  to 
be  utilized  under  the  proposal.  (Please 
note  that  the  project  presented  in  the 
technical  sample  need  not  utilize  the 
entire  US  $750,000.)  The  applicant 
should  address  the' following  points: 

(a)  Describe  the  use  of  existing  or 
potential  infrastructure  of  the  field 
office  and  the  use  of  existing  qualified 
personnel,  including  qualified 
nationals,  to  implement  the  project.  The 
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applicant  should  include  a  project 
organizational  chart  demonstrating 
management  structure,  personnel,  and 
indicating  proposed  links  with 
Government,  business  leaders,  trade 
unions,  and  relevant  local  organizations 
(e.g..  community-based  or  faith-based 
groups)  in  the  country  in  which 
proposed  activities  would  take  place. 
However,  the  development  of  such  links 
is  not  necessar\-  and  appliccints  will  not 
receive  any  extra  points  for  actual 
communications  with  those 
organizations,  or  for  the  creation  of  an 
infrastructure  in  that  country  for  this 
competitive  grant  process. 

(b)  Develop  a  list  of  activities  and 
explain  how  each  relates  to  the  overall 
objective  of  providing  basic  education  to 
child  laborers  or  to  children  at  risk  of 
work. 

(c)  Show  how  the  project's  objectives 
relate  to  the  applicant's  existing 
activities  and  objectives  on  education. 

c.  Implementation  Plan.  The 
applicant  must  submit  an 
implementation  plan,  preferably  with  a 
visual  such  as  a  Gantt  chart.  The 
implementation  plan  must  list  the 
outcomes,  objectives,  outputs  and 
activities  during  the  life  of  the  program, 
and  scheduling  of  staff  time,  starting 
with  the  execution  of  the  cooperative 
agreement  and  ending  with  the  final 
report  and  documentation  of  innovative 
models.  Applicants  should  provide 
information  on  the  approach  for 
producing  all  required  deliverables  and 
any  additional  outputs/deliverables  it 
proposes  to  accomplish  under  the 
overall  program. 

d.  Budget  Plan.  This  section  of  the 
application  must  contain  the  applicant's 
budget  plan  for  developing  and 
administering  both  portions  of  the 
education  innovations  program, 
providing  data  on  the  costs  for 
performing  all  of  the  requirements 
presented  in  this  solicitation  and  for 
producing  all  required  reports  and  other 
deliverables  listed.  Costs  must  include 
labor,  equipment,  travel,  and  other 
related  costs.  Preference  may  be  given  to 
applicants  with  lower  administrative 
costs. 

e.  Management  and  Staff  Loading 
Plan.  This  section  must  include  a 
management  and  staff  loading  plan.  The 
management  plan  should  include  the 
following: 

(1)  Location  of  the  office  that  will 
coordinate  the  administration  of  the 
education  innovations  program; 

(2)  A  project  organization  chart  and 
accompanying  narrative  which 
differentiates  between  elements  of  the 
applicant's  staff  and  sub-contractors  or 
consultants  who  will  be  retained: 


(3)  The  identity  of  the  individual(s) 
responsible  for  the  development  and 
management  of  the  program  and  the 
lines  of  authority  between  the 
individuals:  and 

(4)  A  detailed  explanation  of  the 
monitoring  and  supervision  system  that 
the  applicant  will  implement  in  order  to 
ensure  appropriate  management  of  the 
education  innovations  program  at  both 
the  Grantee  and  the  sub-contractor  level. 

The  staff  loading  plan  should  identif\- 
all  key  tasks  and  the  person-days 
required  to  complete  each  task.  Labor 
estimates  for  each  task  should  be  broken 
down  by  individuals  assigned  to  the 
task  at  the  Grantee  level,  including  sub- 
contractors and  consultants.  All  key 
tasks  should  be  charted  by  months  or 
weeks  to  show  time  required  to  perform 
them. 

This  section  will  be  evaluated  in 
accordance  with  applicable  Federal 
laws  and  regulations.  The  budget  must 
comply  with  Federal  cost  principles 
(which  can  be  found  in  the  applicable 
0MB  Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  IV. D 
of  this  solicitation. 

2.  Experience  and  Qualifications  of 
the  Organization  (30  points). 

The  evaluation  criteria  in  this 
category  are  as  follows: 

a.  Field  Presence.  The  applicant  must 
have  international  field  presence.  The 
applicant  should  provide  USDOL  with  a 
listing  of  all  its  offices  in  both  regions 
as  well  as  countries  or  how  the 
applicant  plans  to  establish  the 
necessary  field  presence  for  the  projects. 
Preference  may  be  given  to  applicants 
with  more  extensive  field  presence.  The 
applicant  should  also  show  ability  to 
support  field  offices  through 
infrastructure,  communication  systems, 
technical  assistance,  and  other  systems 
that  enhance  capacity  to  perform  in 
difficult  field  environments. 

b.  Education  Experience.  The 
applicant  must  demonstrate  that  it  has 
experience  in  basic  education  (formal  or 
non-formal),  preferably  working  with 
disadvantaged  populations  such  as 
working  children  and  children  removed 
from  child  labor.  The  applicant's 
capability  may  be  demonstrated  by 
submitting  evidence  in  an  annex  on  the 
number  of  contracts  or  grants  with  other 
organizations  and  the  length  of  time  of 
those  contracts  or  grants.  The  annex 
should  include  the  following 
information  on  the  applicant's 
education  projects: 

(1)  The  organization  for/with  which 
the  work  was  done,  as  relevant; 

(2)  A  contact  person  in  that 
organization  with  his/her  current  phone 
number; 


(3)  The  dollar  value  of  the  grant, 
contract,  or  cooperative  agreement  for 
the  project; 

(4)  The  time  frame  and  professional 
effort  involved  in  the  project: 

(5)  A  brief  summary  of  the  work 
performed:  and 

(6)  A  brief  summary  of 
accomplishments. 

(7)  Additional  capability  may  be 
demonstrated  if  one  or  more  of  the  staff 
members  to  be  assigned  to  oversee  the 
education  innovations  program  has 
experience  in  the  following  areas; 

(a)  Basic  education  (including  student 
assessment,  teacher  training, 
educational  materials,  educational 
management,  educational  monitoring 
and  information  systems);  and 

(b)  Education  policy  as  it  affects  any 
disadvantaged  population 

c.  Program  Management  Experience. 
Prior  experience  at  the  organizational 
level  managing  numerous  projects 
involving  awarding  funds  to  outside 
organizations  [e.g.,  small  projects 
programs)  is  preferred.  The  applicant 
must  provide  evidence  of  such 
experience,  including; 

(1)  Total  budget  of  the  program; 

(2)  Administrative  costs  as  percentage 
of  total  budget; 

(3)  Source  of  funds  (e.g..  donor); 

(4)  Size,  number,  and  duration  of 
grants/contracts  awarded; 

(5)  Number  of  countries  in  which 
money  was  awarded:  and 

(6)  types  of  organizations  to  whom 
funds  were  awarded. 

e.  Sound  Financial  System.  The 
results  of  an  independent  financial 
audit  must  accompany  the  application. 

f.  Monitoring  System  The  applicant 
must  present  evidence  of  a  system  of 
monitoring  programs, and  documenting 
results  that  is  already  in  place. 

g.  Partnership  If  two  organizations 
are  applying  for  the  award  in  the  form 
of  a  partnership,  they  must  demonstrate 
an  approach  to  ensure  successful 
collaboration  including  clear 
delineation  of  respective  roles  and 
responsibilities.  The  applicants  must 
also  identify-  the  lead  organization  and 
submit  the  partnership  agreement. 
(Please  note  that  points  will  be  neither 
awarded  nor  deducted  for  partnership 
formation  as  long  as  a  collaborative 
capability  can  be  shown.) 

3.  Experience  and  Qualifications  of  Key 
Personnel  (25  points) 

This  section  of  the  application  must 
include  sufficient  information  to  judge 
the  quality  and  competence  of  staff 
proposed  to  be  assigned  to  the 
education  innovations  program  to 
assure  that  staff  meet  the  required 
qualifications.  Successful  performance 
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of  the  proposed  work  depends  heavily 
on  the  qualifications  of  the  individuals 
committed  to  the  program.  Accordinglv, 
in  evaluating  the  application 
considerable  emphasis  will  be  placed  on 
the  applicant's  commitment  of 
personnel  who  are  qualified  to 
accomplish  the  assigned  tasks. 
Individuals  designated  as  key  personnel 
must  sign  letters  of  agreement  to  serve 
and  indicate  availability  to  commence 
work  within  three  weeks  of  grant  award. 

The  applicant  should  include  a 
resume  for  each  professional  to  be 
assigned  to  the  program  in  an  annex.  At 
a  minimum,  each  resume  should 
include:  the  individual's  educational 
background,  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  and 
employing  organizations.  The  resume 
should  highlight  the  special  capabilities 
of  the  individual  that  demonstrate  prior 
experience  in  organizing,  managing  and 
performing  similar  efforts. 

a.  Program  Director  (Key  Personnel!. 
The  Program  Director  will  provide 
leadership,  vision  and  technical 
expertise  to  be  applied  to  the 
development  of  the  education 
innovations  program  including  thematic 
content,  award  criteria,  approaches  to 
encourage  innovation,  and  development 
of  a  communications  strategy  to  ensure 


widespread  global  dissemination  of  the 
objectives  and  requirements  of  the 
education  innovations  program,  and 
later  of  its  results.  The  Director  must 
have  a  minimum  of  three  years  of 
leadership  experience  in  the  fields  of 
international  development, 
international  education, 
communications,  or  implementation  of 
programs  and  projects  in  developing 
and  emerging  countries.  Experience  in 
strategic  planning,  strategic 
communications,  and  monitoring  and 
evaluation  is  preferred.  Points  will  be 
given  for  candidates  with  additional 
vears  of  experience. 

b.  Program  Manager  (Key  Personnel). 
The  Program  Manager  will  take  care  of 
the  day-to  day  operations  of  the 
education  innovations  program.  He/She 
must  have  a  minimum  of  three  years  of 
professional  experience  with  the 
management  of  similar  programs. 
Preferred  candidates  will  also  have 
knowledge  of  child  labor  issues  and 
experience  in  the  development  and 
management  of  basic  education 
programs  in  developing  countries  in 
areas  such  as  education  policy, 
improving  educational  quality  and 
access,  and  monitoring  and  evaluation 
of  basic  education  projects. 

c.  Other  staff.  The  applicant  must 
identify  other  (not  key  personnel)  staff 
positions  required  to  implement  this 


grant,  and  must  propose  candidates  for 
the  position.  The  duties  of  the  personnel 
should  be  clearly  defined  in  terms  of 
role  performed,  e.g.,  manager,  team 
leader,  consultant,  etc.  Resumes  should 
be  included  in  the  annex. 

4.  Leverage  of  Funding  (5  points). 

The  Department  will  give  up  to  five 
(5)  additional  rating  points  to 
applications  that  include  non-Federal 
resources  that  significantly  expand  the 
dollar  amount,  size  and  scope  of  the 
application.  The  applicant  may  include 
any  leveraging  or  co-funding 
anticipated.  To  be  eligible  for  the 
additional  points  in  the  criterion,  the 
applicant  must  list  the  source(s)  of 
funds,  the  nature,  and  possible  activities 
anticipated  with  these  funds  under  this 
cooperative  agreement  and  any 
partnerships,  linkages  or  coordination  of 
activities,  cooperative  funding,  etc. 

Signed  in  Washington,  DC,  this  12th  day  of 
April,  2002. 
Lawrence  J.  Kuss, 
Grant  Officer. 

Appendix  A:  SF  424 — Application 

Form. 
Appendix  B:  SF  424A— Budget 

Information  Form. 
Appendix  C:  Guidelines  for  Project 

Selection. 
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Appendix  A:  SF  424  -  Application  Form. 
APPLICATION  FOR  APPENDIX  "A" 


OMB  .Approval  No  OMS-004> 


FEDERAL  ASSISTANCE 


1    TYPEOFSIBMISSION 
Application 
G  Construction 

!Z  N  on -Construction 


Preapplj  cation 
G  Construction 

D  Non-Constructton 


2    DATESlBMrTTED 


Applirani  Idenlirifr 


3    DATE  RECEIVED  BY  STATF 


Slat*  Application  Idrnliriff 


4    DATE  RECEIVED  BV  FEDERAL  AGENCY  Fwlcralldfniir.fr 


5    APPLICANT  INFORMATION 


Lrgal  Name 


Address  i%\^€  cil>.  count>.  State  and  up  code): 


Orfamutional  I  mt 


Name,  irltptioiK  number  and    fa*    numt>er   oMhe  person  u  be  >  om^i  toC  t 
this  application  >|ivr  area  code 


6    EMPLOYER  IDENTIFICATION  NUMBER  fEIV) 


DD-DDDDDDD 


It  letter  m  bov  ^ 


8-  TYPE  OF  APPLICATION: 

"  Ne** 


ir  Reviston,  enter  appropnate  lellens 


3  Continuation 


int>ox<es}        LJ      LJ 


n  Revision 


A    Increase  Award  B    Decrease  Award 

D.  Decrease  Duration         Other  (spenfv  i 


C    Increase  Duration 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  MEMBER: 


DD-DDD 


TrrLE 


12.  AREAS  AFFECTED  BV  PROJECT  <ciU«s,  counUes,  SUUs.  «tc) 


13    PROPOSED  PROJECT 


Sun  Datt 


Ending  Datr 


"  "nPKOh  APPLIl  AM     (nlf  appropna 

\  Slate  H    ItKjcperKjenl  School  Dim 

a  Counu  !      ^Lale  (  on|r-oll(.<J  hiitilulior.  of  H  thfr  L^arnrif 

C  Mumcipa  J      Pn\ale  I  nuersil* 

D  Township  K     Irnlian  1  nbr 

E  Intersulf  L     Indinduai 

F  Inlfrmumcipal  M     ProHi  ijrjaniiauon 

G  S(>«-ial  DislncI  ^     Cthfr    >p«.C)f»i    


9  NAME  OF  FEDER-AL  AUfcNC'i 


1!    DESCRIPTIVE  TITLE  OF  APPLICAST-S  PROJECT 


14    CONGRESSIONAL  DISTRICTS  OF 


a.   Applicmnt 


b    Reject 


15.  ESTIMATED  FLNDLNG; 


b    AppUcanI 


00 


16    IS  APPLICATION  SI  EJECT  TO  REVIEW  BY  STATE  EXECITIVE  ORDER  liJ-2  PROCESS" 

•    YES    THIS  PREAPPLICATION/APPLICATION  WAS  .MADE  AVAILABLE  TO  THE 
STATE  EXECl  TIVE  ORDER  lU'Z  PROCESS  FOR  R£\  lEW  ON 

DATE 


b    NO     .  PROGRAM  IS  NOT  COVERED  BV  EG   12':2 

[J  OR  PROGRAM  HAS  NOT  BEEN  SELEC  TLD  B^  sT^Tt  KOR  REV  IFW 
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c.   Sutc 

t                                                       00 

- 

d    l.anl 

$                                                       00 

<   Othfr 

s                                   00 

f    Pro«niii  lncom« 

$                                                       00 

r    IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 

'  Vf^          If    Yfs,    aiuch  tn  expUnalion.                                                  G  No 

1    T()T*l. 

%                                                     00 

18    TO  TllE  BEST  OF  MV  KNOWLEDGE  AND  BELIEF   *L1  DAT*  IN  TOLS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT    THE  DOCIFMENT  HAS  BEEN  Dl  L> 
AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 

a    TyiKd  Nam*  or  AuthonzMl  Rrpres<nia(iv« 

b    Titl» 

c.  Telephoiw  nunib«r 

d    Sisnalurrof  AulhorizKi  Represtnlativj 

e.  Dale  Sisncd 

Previous  Ediuons  Not  I  sable 


Slandard  Form  4i4     RE\    4-8«i 


Prrscribed  bv  0MB  Cirrular  A   102 


Authorized  for  Local  Reproduction 
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APPENDIX  B 


PART  II -BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


(A) 


(B) 


(C) 

1.  Personnel 

-^ 

2.  Fringe  Benefits  (Rate        ) 

, 

3.  Travel 

4.  Equipment 

■ 

5.  Supplies 

6.  Contractual 

- 

— 1 

7.  Ottier 

8.  Total,  Direct  Cost 
(Lines  1  ttirough  7) 

9.  Indirect  Cost  (Rate    %) 

._j 

10.  Training  Cost/Stipends 

-i 

1 1.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B  -  Cost  Sharing/  Match  Summary  (if  appropriate) 


(A) 


(B) 


(C) 


1.  Cash  Contribution 


2.  In-Kind  Contribution 


3.  TOTAL  Cost  Sharing  /  Match 
(Rate    %) 
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Note:  Use  Column  A  to  record  funds 
requested  for  the  initial  period  of 
performance  (i.e.  12  months.  18  months, 
etc.);  Column  B  to  record  changes  to  Column 
A  (i.e.  requests  for  additional  funds  or  line 
item  changes;  and  Column  C  to  record  the 
totals  (A  plus  B). 

Instructions  for  Part  II— Budget 
Information 

Section  A— Budget  Summary  by 
Categories 

1.  Personnel:  Show  salaries  to  be  paid 
for  project  personnel  which  you  are 
required  to  provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount 
requested  for  staff  travel.  Include  funds 
to  cover  at  least  one  trip  to  Washington. 
DC  for  project  director  or  designee. 

4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
with  a  per  unit  cost  of  $5,000  or  more. 
Also  include  a  detailed  description  of 
equipment  to  be  purchased  including 
price  information. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

6.  Contractual:  Show  the  amount  to 
be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment); 
and  (2)  sub-contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6 
above,  including  consultants. 

8.  Total,  Direct  Costs:  Add  lines  1 
through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include 
a  copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training  /Stipend  Cost:  (If 
allowable). 

11.  Total  Federal  funds  Requested: 
Show  total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching 
Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing/matching  when  there  is  a 
cost  sharing/matching  requirement. 
Also  include  percentage  of  total  project 
cost  and  indicate  source  of  cost  sharing/ 
matching  funds,  i.e.  other  Federal 
source  or  other  Non-Federal  source. 

Note:  Please  include  a  Detailed  cost 
analysis  of  each  line  item. 

Appendix  C:  Guidelines  for  Project 
Selection. 

In  developing  their  proposals,  potential 
sub-contractors  should  propose  an  approach 
that  will  support  the  goals  of  USDOL's  Child 
Labor  Education  Initiative.  The  Grantee  will 
review  and  accept  proposals  for  funding  from 


organizations  on  objectives  that  buttress 
USIXDLs  Child  Labor  Education  Initiative's 
four  broad  objectives: 

1 .  Raise  awareness  of  the  importance  of 
education  for  all  children  and  mobilize  a 
wide  array  of  actors  to  improve  and  expand 
education  infrastructures. 

Actions  under  this  objective  will  include 
awareness  raising,  development  of  multi- 
sectoral  partnerships  and  networks  in 
support  of  the  education  of  child  workers  in 
target  countries/worldwide,  and  making 
child  workers  a  key  target  group  in 
"Education  for  All"  and  basic  education 
initiatives  in  target  countries.  Relevant 
Education  for  .Ml  and  Dakar  Framework  for 
Action  targets  include:  (1)  early  childhood 
education  and  care;  (2)  primary  education; 
(3)  learning  achievement  and  outcomes;  (4) 
training  in  essential  skills;  and  (5)  education 
for  better  living.  Partnerships  and  networks 
can  include  organizations  of  parents, 
teachers,  the  private  sector,  NGOs,  the  media, 
and  faith-based  organizations  interested  in 
promoting  the  welfare  and  education  of 
children  and  the  reduction  and  eventual 
elimination  of  child  labor. 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage  working 
children  and  those  at  risk  of  working  to 
attend  school. 

All  actions  under  this  objective  will 
correspond  to  the  needs  of  children  removed 
from  work  and  children  at  risk  of  working 
and  could  include  pilot  direct  action 
programs  to  test  approaches  to  the  retention 
and  academic  success  of  these  special  target 
groups.  Projects  to  be  funded  under  the 
education  innovations  program  could 
include  targeted  teacher  training  to  improve 
classroom  methods  and  strengthen  the 
capacity  of  educators  to  nurture  the  academic 
success  of  children  removed  from  child 
labor;  development  and  field  testing  of 
learning  materials  that  improve  educational 
quality  and  are  relevant  to  communities 
where  working  children  live;  development  or 
improvement  of  pre-vocational  and 
vocational  programs;  innovative  partnerships 
with  the  private  sector  and  other 
organizations  to  enhance  the  relevance  of 
schooling  for  children  and  to  provide 
marketable  skills  for  children  reaching 
employable  age;  development  and  pilot 
testing  of  pre-school  and  extracurricular/ 
enrichment  activities  for  children  removed 
from  work  or  at  risk  of  entering  the 
workforce. 

3.  Strengthen  national  institutions  and 
policies  on  education  and  child  labor. 

Projects  to  be  funded  under  the  education 
innovations  program  to  correspond  with  this 
objective  could  include  country  assessments 
with  recommendations  on  how  to  effectively 
incorporate  child  laborers  as  a  target  group  in 
Education  for  All  and  other  national  basic 
education  policies;  activities  such  as 
conferences  and  workshops  that  encourage 
consultation  and  joint  policy  and  program 
planning  among  national  institutions 
working  in  education  and  child  labor  policy; 
provision  of  training  and  technical  assistance 
to  staff  of  key  organizations  (e.g.,  education 
system  and  school  administrators,  teachers' 
unions,  policy  units  in  Ministries  of  target 
countries,  etc.)  to  increase  their  capacity  in 


areas  such  as  leadership,  management, 
strategic  planning,  educational  finance, 
implementation  of  policy  change,  and 
outreach  to  constituencies  in  order  to 
effectively  implement  education  programs 
that  benefit  child  laborers;  the  development 
and/or  strengthening  of  monitoring  and 
evaluation  of  the  educational  status  and 
performance  of  children  removed  from  work 
or  at  risk  of  entering  the  workforce. 

4.  Ensure  the  long-term  sustainability  of 
these  efforts. 

Projects  to  be  funded  under  the  education 
innovations  program  to  correspond  to  this 
objective  could  include  the  development  of 
strategies  for  increasing  resources  for  the 
education  of  children  removed  from  child 
labor;  strengthening  the  capacity  of 
organizations  in  the  target  countries  to 
mobilize  resources  and  develop  volunteer 
and  other  programs  that  benefit  children 
removed  from  work  or  at  risk  of  entering  the 
workforce;  the  development  of  corporate 
citizen  and  philanthropic  education 
initiatives  that  benefit  children  removed  from 
work  or  at  risk  of  entering  the  workforce. 

[FR  Doc.  02-9517  Filed  4-17-02;  8:45  am) 
BILUNG  CODE  4510-2S-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977, 

1.  Consolidation  Coal  Company 

[Docket  No.  M-2002-028-C) 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Permsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.364(b)(2) 
(Weekly  examination)  to  its  Loveridge 
No.  22  Mine  (I.D.  No.  46-01433)  located 
in  Marion  County,  West  Virginia.  The 
petitioner  requests  that  the  Proposed 
Decision  and  Order  for  its  previously 
granted  petition  for  modification,  docket 
number  M-93-275-C,  be  amended  as  it 
relates  to  air  courses  ventilating  the  No. 
3  North  seals  and  the  No.  2-1/2  North 
seals  at  the  Loveridge  No.  22  Mine.  The 
petitioner  requests  that  paragraph  4  of 
the  PDO  be  amended  to  permit  a 
certified  person  to  conduct  weekly 
examinations  of  each  of  the  eight  (8) 
monitoring  stations  to  evaluate  the 
quality  of  (methane  and  oxygen  content 
measured  by  a  hand  held  instrument) 
and  the  quantity  of  air  entering  and 
exiting  the  monitoring  station,  and  to 
determine  air  course  leakage.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
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least  the  same  measure  of  protection  as 
the  existing  standard. 

2.  Consolidation  Coal  Company 

[Docket  No.  M-2002-029-C1 

Consolidation  Coal  Company.  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(Weekly  examination)  to  its  Loveridge 
No.  22  Mine  (I.D.  No.  46-01433)  located 
in  Marion  County,  West  Virginia.  The 
petitioner  requests  a  modification  of 
that  part  of  the  existing  standard  that 
requires  a  certified  person  to  make  a 
weekly  examination  of  the  return  air 
course  from  the  Back  Door  Seals  and  the 
2  East  Seals  through  the  Main  South 
headings  to  the  Sugar  Run  return  fan. 
The  petitioner  proposes  to  establish 
evaluation  check  points  1  through  9  to 
insure  proper  ventilation  between  the 
Back  Door  Seals  and  2  East  Seals  area 
through  the  Main  South  headings  to  the 
Sugar  Run  return  fan  instead  of 
conducting  weekly  examinations  of  the 
entire  area.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

3.  Warrior  Coal,  LLC 

[Docket  No.  .M-2002-030-CI 

Warrior  Coal.  LLC,  P.O.  Box  Drawer 
1210.  Madisonville,  Kentucky  42431  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4(a) 
(Automatic  fire  sensor  and  warning 
device  systems:  installation;  minimum 
requirements)  to  its  Cardinal  Mine  (I.D. 
No.  15-17216)  located  in  Hopkins 
County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  a  carbon  monoxide 
detection  system  to  be  installed  in  belt 
entries  to  identify'  a  sensor  location  in 
lieu  of  identif\'ing  each  belt  flight.  The 
petitioner  proposes  to  install  a  carbon 
monoxide  monitoring  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries.  The  petitioner  has  outlined 
specific  procedures  in  this  petition  that 
would  be  used  when  implementing  this 
proposed  alternative  method.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

4.  Drununond  Company,  Inc. 

(Docket  No.  M-2002-031-C1 

Drimimond  Company.  Inc..  P.O.  Box 
10246,  Birmingham,  Alabama  35202- 
0246  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.902  (Low-  and 
medium-voltage  ground  check  monitor 
circuits)  to  its  Shoal  Creek  Mine  (I.D. 


No.  01-02901)  located  in  Jefferson 
County.  Alabama.  The  petitioner 
requests  a  modification  of  that  part  of 
the  existing  standard  that  pertains  to 
circuits  interruption  by  an  approved 
ground  check  device  causing  a  circuit 
breaker  to  open.  The  petitioner  proposes 
to  interrupt  the  low-  and  medium 
voltage  circuits  with  ground  check 
relays  used  in  conjunction  with  fully 
rated  contactors  in  lieu  of  circuit 
breakers.  The  petitioner  states  that  this 
circuit  arrangement  would  be  used  on 
low-  and  medium  voltage  power 
distributioBfcircuits  necessary  for  belt 
conveyor  operation.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

5.  Fools  Gold  Energy  Corporation 

[Docket  No  M-2002-032-C1 

Fools  Gold  Energy  Corporation,  2255 
Upper  Johns  Creek  Road.  Kimper, 
Kentucky  41539  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-tvpe  connectors)  to  its 
No.  4  Mine  (I.D.No.  15-16036)  located 
in  Pike  County.  Kentucky.  The 
petitioner  proposes  to  use  permanently 
installed,  spring-loaded  locking  devices 
to  secure  battery'  plugs  on  mobile 
battery-powered  machines  to  prevent 
unintentional  loosening  of  the  battery 
plugs  from  battery  receptacles,  and  to 
eliminate  the  potential  hazards 
associated  with  difficult  removal  of 
padlocks  during  emergency  situations. 
The  petitioner  asserts  that  using 
padlocks  to  secure  battery  plugs  would 
result  in  diminution  of  safety  to  the 
miners. 

6.  Grace  Mining,  Inc. 

[Docket  No.  M-2002-033-CJ 

Grace  Mining,  Inc.,  P.O.  Box  520, 
Virgie,  Kentucky  41572  has  filed  a 
petition  to  modif>'  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  No.  4  Mine  (I.D.  No. 
15-16583)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  to  secure  battery 
plugs  on  mobile  battery-powered 
machines  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles,  and  to  eliminate  the 
potential  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner 
asserts  that  using  padlocks  to  secure 


battery-  plugs  would  result  in 
diminution  of  safety  to  the  miners. 

7.  Chestnut  Coal 

[Docket  No.  M-2002-034-C1 

Chestnut  Coal,  R.D.  3.  Box  142B, 
Sunbury.  Pennsylvania  17801  ha.s  filed 
a  petition  to  modify  the  application  of 
30  CFR  75. 1312(a)  (Explosives  and 
detonators  in  underground  magazines) 
to  its  No.  10  Slope  Mine  (ID.  No.  36- 
07059)  located  in  Northumberland 
County,  Pennsylvania  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  the  quantity  of 
explosives  kept  underground  to  be  more 
than  the  maximum  48  hour  supply  The 
petitioner  proposes  to  transport 
explosive  powder  underground  once  a 
week  and  store  the  powder  in  an 
adequate  storage  magazine  located  in  a 
dry  area  instead  of  storing  a  48-hour 
supply  of  powder.  The  petitioner  states 
that  the  powder  would  be  used  on  a 
regular  basis  and  any  powder  left  over 
from  the  previous  week  would  be 
rotated  so  that  the  old  supply  is  used 
first  The  petitioner  also  states  that  if  the 
mine  is  idle  for  an  extended  period  of 
time,  any  powder  left  in  the  magazine 
would  be  removed  from  the  mine  and 
sent  back  to  the  supplier  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

8.  Drummond  Company,  Inc. 

[Docket  No.  M-2002-035-C1 

Drummond  Company.  Inc..  P.O  Box 
10246.  Birmingham.  .Mabama  35202- 
0246  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (Low-  and 
medium-vohage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Shoal  Creek  Mine 
(I.D.  No.  01-02901)  located  in  lefferson 
County,  Alabama.  The  petitioner 
requests  a  modification  of  the  existing 
standard  that  pertain  to  the  use  of 
circuit  breakers  to  provide  undervoltage 
and  grounded  phase  protection  to  low- 
and  medium  voltage  circuits.  The 
petitioner  proposes  to  interrupt  the  low- 
and  medium  voltage  circuits  with 
ground  check  relays  used  in  conjunction 
with  fully  rated  contactors  m  lieu  of 
using  circuit  breakers.  The  petitioner 
states  that  this  circuit  arrangement 
would  be  used  on  low-  and  medium 
voltage  power  distribution  circuits 
necessary  for  belt  conveyor  operation 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 
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9.  New  Century  Mining,  Inc. 

[Docket  N'o.  M-2O02-O36-C1 

New  Century  Mining.  Inc..  P.O.  Box 
1781,  Alabaster,  Alabama  35007-1781 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  77.214(a)  (Refuse 
piles;  general)  to  its  Pinevwoods 
Preparation  Plant  (I.D.  No.  01-02976) 
located  in  Shelby  County,  Alabama.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  construction 
of  a  coarse  refuse  disposal  area.  Coarse 
Refuse  Disposal  Area  No.  5,  within  the 
face-up  area  of  the  abandoned  Kodiak 
Mine  No.  1.  The  petitioner  proposes  to 
cover  the  existing  sealed  entries  with 
additional  imper\'ious,  non-combustible 
earthen  material  which  would  contain 
enough  fines  to  ensure  an  airtight  seal 
and  place  the  material  in  lifts  not  to 
exceed  12  inches.  The  petitioner  has 
listed  in  this  petition  specific 
procedures  that  would  be  used  when 
implementing  its  proposed  alternative 
method.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

10.  Rivers  Edge  Mining,  Inc. 

(Docket  No.  M-2002-037-C1 

Rivers  Edge  Mining.  Inc.,  1970  Barrett 
Court,  P.O.  Box  1990,  Henderson, 
Kentucky  42420  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-tvpe  connectors)  to  its 
Rivers  Edge  Mine  (I.D.  No.  46-08890) 
located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  use  a 
threaded  ring  and  a  spring-loaded 
device  instead  of  a  padlock  on  all 
battery  plug  connectors  on  mobile 
battery-powered  machines  used  inby  the 
last  open  crosscut  to  prevent  the  plug 
connector  from  accidently  disengaging 
while  under  load.  Warning  tags  stating 
"Do  Not  Disengage  Plugs  Under  Load" 
will  be  placed  on  all  batten,^  plug 
connectors  on  the  batter\'-powered 
machines.  The  petitioner  states  that 
training  in  the  safe  practices  and 
provision  for  compliance  with  its 
proposed  alternative  method  would  be 
provided  to  all  persons  who  are 
required  to  operate  or  maintain  the 
batter\'-powered  machines.  The 
petitioner  asserts  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 


11.  Coastal  Coal— West  Virginia,  LLC 

[Docket  No.  M-2002-O,38-C] 

Coastal  Coal — West  Virginia,  LLC, 
Brooks  Run  Operation,  61  Missouri  Run 
Road,  Cowen,  West  Virginia  26206  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (Location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Mine  No.  4A  East  (I.D.  No.  46-07125) 
located  in  Webster  County,  West 
Virginia.  The  petitioner  proposes  to  use 
continuous  mining  machines  with 
nominal  voltage  power  circuits  not  to 
exceed  2,400  volts  at  its  Mine  No.  4A 
East.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  'comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
20,  2002.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  .Arlington.  Virginia  this  15th  day 
of  April,  2002. 
Marvin  W.  Nichols,  |r., 

Director.  Office  of  Standards,  Regulations, 
and  Variances. 

[FR  Doc  02-9483  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4510-43-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  26,  "Fitness  for 
Duty  Program". 


2.  Current  OMB  approval  number: 
3150-0146. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
All  licensees  authorized  to  construct  or 
operate  a  nuclear  power  reactor  and  all 
licensees  authorized  to  possess,  use,  or 
transport  unirradiated  Category  1 
nuclear  material. 

5.  The  number  of  annual  respondents: 
74. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  63,284  (6265  hours  of  reporting 
burden  and  57,019  hours  of 
recordkeeping  burden). 

7.  Abstract:  10  CFR  part  26,  "Fitness 
for  Duty  Program,"  requires  licensees  of 
nuclear  power  plants  and  licensees 
authorized  to  possess,  use,  or  transport 
unirradiated  Category  1  nuclear  material 
to  implement  fitness-for-duty  programs 
to  assure  that  personnel  are  not  under 
the  influence  of  any  substance  or 
mentally  or  physically  impaired,  to 
retain  certain  records  associated  with 
the  management  of  these  programs,  and 
to  provide  reports  concerning 
significant  events  and  program 
performance.  Compliance  with  these 
program  requirements  is  mandatory  for 
licensees  subject  to  10  CFR  part  26. 

Submit,  by  June  17,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
aveiilable  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shehon,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
infocoHects@nrc.gov. 
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Dated  at  Rockville.  Maryland,  thi.s  12th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
Beth  C.  St.  Mary. 

Acting  SRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer 
|FR  Doc.  02-9484  Filed  4-17-02;  8:45  am] 

BILLING  CODE  7S9O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  48  CFR  part  20.  Nuclear 
Regulatory  Commission  Acquisition 
Regulation  (NRCAR). 

2.  Current  OMB  approval  number: 
3150-0169. 

3.  How  often  the  collection  is 
required:  On  occasion;  one  time. 

4.  Who  is  required  or  asked  to  report: 
Offerors  responding  to  NRC  solicitations 
and  contractors  receiving  awards  from 
NRC. 

5.  The  number  of  annual  respondents: 

355. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  26.088  hours  (7.3  hours  per 
response). 

7.  Abstract:  The  mandatory 
requirements  of  the  NRCAR  implement 
and  supplement  the  government-wide 
Federal  Acquisition  Regulation,  and 
ensure  that  the  regulations  governing 
the  procurement  of  goods  and  services 
within  the  NRC  satisfy  the  needs  of  the 
agency. 

Submit,  by  June  17.  2002.  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F23.  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://v\-H'H:nrc.gov/public-involve/ 
doc-comment/omb/index.html  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatorv  Commission,  T-6  E6. 
Washington.  DC  20555-0001,  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
infocollects@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  .April  2002. 

For  the  Nuclear  Regulatory  Commission 
Beth  St.  Mary. 

Acting  NRC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer 
[FR  Doc.  02-9485  Filed  4-17-02;  8:45  am) 
BILUNG  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reinstatement 
of  an  Information  Collection:  OF-311 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
Law  104-13,  May  22.  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  reinstatement  of  an 
information  collection,  the  voluntary 
Application  for  Federal  Employee 
Commercial  Garnishment  (OF-Sll).  The 
application  may  be  completed  by  the 
creditors  of  Federal  employees.  The 
application  facilitates  the  processing  of 
a  wide  variety  of  commercial 
garnishment  orders  issued  by  various 
State  and  local  jurisdictions.  The 
application  provides  information  about 
commercial  garnishment  orders  and 
facilitates  the  processing  of  commercial 
garnishments  by  Federal  agencies  in  a 
uniform  manner  that  otherwise  would 
not  be  possible. 

0PM  did  not  receive  any  comments  as 
a  result  of  the  60-Day  Notice. 


0PM  anticipates  that  approximately 
100  Forms  OF-Sll  will  be  completed 
annually  for  OPM  employees  and  that 
each  form  takes  approximately  10 
minutes  to  complete.  The  annual 
estimated  burden  is  17  hours  or  less. 
OPM  anticipates,  however,  that  many 
other  Federal  agencies  will  suggest  that 
creditors  complete  the  Form  OF-311. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  E-mail  to  mbtoome\-^opm.gov,  or 
by  FAX  at  202-418-325l'  Please 
include  a  mailing  address  with  your 
request. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  May  20, 
2002. 

ADDRESSES:  Send  or  deliver  comments 
to: 

James  S  Green,  Associate  General 
Counsel,  Office  of  General  Counsel. 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW..  Room  7553. 
Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW  .  Room  10235. 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Jill  Gerstenfield,  Attorney,  Office  of  the 
General  Counsel,  (202)  606-1700. 

Office  of  Personnel  Management. 
Kay  Coles  James, 

Director 

|FR  Dor  02-9:i6,T  Filed  4-17-02;  8:45  am] 

BILLING  CODE  632S-48-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
to  Withdrawal  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (DRS  Technologies, 
Inc.,  Common  Stock,  par  Value  $.01 
per  Share)  File  No.  1-8533 

.^pril  12,  2002. 

DRS  Technologies,  Inc.  ("Issuer"),  a 
Delaware  corporation,  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereunder,-  to  withdraw  its  Common 
Stock,  par  value  S.Ol  per  share 
("Securitv").  from  listing  and 


15  U.S.C  78/(d). 
17CFR240.12d2-2ld), 
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registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Araex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

On  February  20,  2002,  the  Board  of 
Directors  ("Board")  of  the  Issuer 
adopted  resolutions  to  terminate  the 
listing  of  its  Security  on  the  Amex  and 
to  list  its  Security  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"), 
effective  April  30,  2002.  The  Issuer 
stated  that  the  Board  took  such  action  in 
order  to  avoid  the  direct  and  indirect 
cost  and  the  division  of  the  market 
resulting  from  dual  listing  on  the  Amex 
and  NYSE. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  effect  upon  the  Security's 
continued  listing  and  registration  on  the 
NYSE  under  section  12(b)  of  the  Act. ' 

Any  interested  person  may,  on  or 
before  May  2.  2002,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
fonathan  G.  Katz, 
Secretary. 
IFR  Doc.  02-9478  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  801&-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Chicago  Stocic 
Exchange,  Inc.  (BIOQUAL,  Inc., 
Common  Stock,  $.01  par  Value)  File 
No.  1-13527 

April  12,  2002. 

BIOQUAL,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 


application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder. 2  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange"). 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 
CHX  Article  XXVIII,  Rule  4,  by 
complying  with  Exchange's  rules 
governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration.  In  making  the  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  CHX,  the  Issuer 
considered  (i)  the  cost  associated  with 
maintaining  such  listing  and  (ii)  the 
Security's  low  trading  volume.  The 
Issuer  determined  that  the  benefits  of 
continued  listing  of  the  Security  on  the 
Exchange  did  not  justify  the  expense  of 
maintaining  such  listing.  Issuer  stated 
that  the  Security  is  currently  quoted  on 
the  OTC  Bulletin  Board. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  CHX  and  from  registration  under 
section  12(b)  of  the  Act  ^  and  shall  not 
affect  it  obligation  to  be  registered  under 
section  12(g)  of  the  Act.^ 

Any  interested  person  may,  on  or 
before  May  2.  2002,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  CHX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Fonathan  G.  Katz, 

Secretary. 

IFR  Doc.  02-9479  Filed  4-17-02;  8:45  am] 

BILLING  cooe  aoio-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^45744;  File  No.  SR-CHX- 
2000-08] 

Self-Regulatory  Organizations;  The 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1,  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  the  Proposed  Rule  Change,  to 
Establish  a  Board  Review  Process  for 
Decisions  of  the  Exchange's 
Committee  on  Specialist  Assignment 
and  Evaluation  Regarding  Speclalist 
Firm  Consolidations 

April  12,  2002. 

I.  Introduction 

On  March  17,  2000,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  amending  CHX 
Article  XXX,  Rule  1,  Interpretation  .01, 
to  establish  a  review  process  for  certain 
decisions  of  the  Exchange's  Committee 
on  Specialist  Assignment  and 
Evaluation  ("Committee").  On  April  3, 
2000,  the  Exchange  amended  the 
proposal. 3  The  proposed  rule  change, 
along  with  Amendment  No.  1 ,  was 
published  for  comment  in  the  Federal 
Register  on  July  12,  2000."  The 
Commission  received  two  comment 
letters  on  the  proposal. ^  The  CHX 
submitted  a  letter  in  response  to  these 
comments.^  On  September  7,  2001,  the 
CHX  again  amended  the  proposal.^  This 


'  15  U.S.C.  781(b). 
♦17CFR200.30-3(a)(l). 


'15  use.  78/(d). 
M7CFR240  12d2-2(d). 
M5U.S.C  78/(b) 
M5U.S.C.  78/(g). 
M7CFR200.30-3(a)(l). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  March  31,  2000  letter  from  Ellen  ).  Neely, 
Vice  President  and  General  Counsel,  CHX,  to 
Kalherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  SEC 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CHX  made  minor,  technical  changes  to  the 
proposal. 

*  See  Securities  Exchange  Act  Release  No.  43010 
(July  5.  2001).  65  FR  43066. 

5  See  October  6.  2000  letter  from  Gerald  M. 
Miller,  Vanasco  Genelly  &  Miller,  on  behalf  of 
Chicago  Securities  Group  Limited  Partnership,  to 
loriathan  G.  Katz,  Secretary,  SEC  ("Vanasco  letter"); 
October  6,  2000  letter  from  Dempsey  &  Company 
LLC  (representing  five  specialist  units  on  the  CHX) 
to  Jonathan  G.  Katz,  Secretary,  SEC  ("Dempsey 
letter"). 

6  See  November  24,  2000  letter  from  Paul  B, 
O'Kelly,  Executive  Vice  President,  Market 
Regulation  and  Legal,  CHX.  to  Joseph  P.  Morra, 
Special  Counsel,  Division  of  Market  Regulation 
("Division"),  SEC. 

'  See  August  31,  2001  letter  from  Paul  B.  O'Kelly. 
Chief  Operating  Officer.  CHX,  to  Joseph  P.  Morra, 
Special  Counsel,  Division,  SEC  ("Amendment  No. 
2").  In  Amendment  No.  2,  the  CHX  (i)  clarified  that 
the  proposed  rule  change  vyas  not  submitted  as  a 
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order  approves  the  proposed  rule 
change  as  amended  by  Amendment  Nos. 

1  and  2.  The  Commission  has  found 
good  cause  to  approve  Amendment  No. 

2  on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  its 
rules  to  add  "consolidations"  to  the  list 
of  circumstances  that  may  lead  to  the 
need  for  assignment  or  reassigrunent  of 
a  security,  and  establish  a  review- 
process  for  certain  Committee  decisions. 
Specificallv,  the  Exchange  proposes  an 
amendment  to  CHX  Article  XXX.  Rule 
1,  Interpretation  .01. 

The  Committee  currently  is  charged 
with  approving  the  assignment  of  stocks 
to  specialist  firms  and  their  co- 
specialists,  as  well  as  evaluating  the 
performance  of  such  specialists  and  co- 
specialists.  The  Committee  also  reviews 
and  must  approve  the  transfers  of 
assigned  issues  that  typically  occur  in 
connection  with  the  acquisitions  of 
specialist  firms  by  other  specialist  firms. 

The  CHX  reports  it  is  experiencing 
significant  consolidation  of  its  specialist 
firms.  The  Exchange's  Board  of 
Governors  ("Board")  believes  that 
specialist  firm  consolidations  and  the 
concentration  of  business  that  can  result 
from  these  consolidations  can  raise 
issues  that  are  significant  in  the  context 
of  the  Exchange's  long-term  business 
plan  and  operational  forecasts. 
According  to  the  CHX,  these  issues  are 
beyond  those  typically  addressed  by  the 
Committee  in  the  ordinary  stock 
allocation  process.  The  CHX  has 
determined  that  it  is  both  appropriate 
and  necessary  for  the  Board  to  review 
Committee  decisions  that  raise  the 
broader  issues  referenced  above. 
Accordingly,  the  CHX  proposes  a 
procedure  for  discretionary,  and  in 
certain  cases,  mandator)'  Board  review 
and  approval  of  stock  assignment 
transfers  in  the  case  of  specialist  firm 
consolidations,  and  for  discretionary 
authority  to  review  and  approve 


result  of  any  pre-iudgmenl  about  the  consequences 
of  concentration  among  specialist  firms;  rather,  the 
proposed  rule  reflects  the  CHXs  view  that 
concentration  of  specialist  firms  may  create  broader 
risks  to  the  Exchange;  (ii)  clarified  that  the 
Committee  does  not  consider  a  member  firm's 
activities  in  other  market  centers  (other  than  trading 
in  the  issue  to  be  assigned)  when  it  assigns  stocks, 
except  to  the  extent  such  activity  is  relevant  to  the 
Committee's  overall  assessment  of  the  firm's  risk 
controls  and  procedures;  (iii)  clarified  that 
information  provided  to  the  CHX  staff,  the 
Committee,  and  the  Exchange's  Board  of  Governors, 
will  be  kept  confidential;  (iv)  clarified  that 
specialists  and  affiliates  of  specialists  cannot  sit  on 
the  Committee  or  that  Board  panels  that  will  review 
Committee  decisions  will  not  involve  specialists  or 
their  affiliates;  and  (v)  made  minor  changes  to  the 
proposed  rule  language  to  clarify  the  intent  of  the 
proposal,  arid  to  incorporate  certain  changes 
suggested  by  the  commenters. 


transfers  of  assigned  stocks  in 
circumstances  where  there  is  a  change 
in  control  of  a  specialist  firm. 

Under  the  proposal,  the  Committee 
will  continue  to  review  transfers  of 
assigned  stocks  in  connection  with 
specialist  firm  consolidations  or 
changes  in  control  of  specialist  firms, 
subject  to  new  review  procedures.  The 
proposal  would  add  consolidations  to 
the  current  list  of  events  leading  to 
assignment  proceedings.  " 

The  proposed  rule  sets  forth  certain 
factors  the  Committee  must  consider 
when  the  consolidation  creates 
concentration.  Concentration  occurs 
when  a  consolidation  creates  or 
increases  a  specialist  unit's  financial 
interest  in  trades  constituting  10%  or 
more  of  the  total  CHX  trade  volume  in 
the  three  preceding  calendar  months." 
Under  the  proposal,  the  full  Board  of 
Governors,  excluding  those  Governors 
that  are  co-specialists  or  affiliates  of 
specialists  or  co-specialists  (a  "Board 
Panel")  may  on  its  own  initiative  review 
any  Committee  decision  involving  a 
change  in  control  or  consolidation  of  a 
specialist  unit.  The  Board  Panel  must 
give  any  interested  member  an 
opportunity  to  present  its  views  on  the 
matter.  Committee  decisions  will  be 
final  if  any  member  of  a  Board  Panel 
does  not  request  that  the  Board  Panel 
initiate  a  review  within  ten  days  of  a 
Committee  decision.  However,  a  Board 
Panel  must  review  all  Committee 
decisions  made  with  respect  to 
consolidations  that  create  concentration. 
Board  Panel  decisions,  and  the  basis  for 
those  decisions,  must  be  in  writing  and 
communicated  to  the  specialist. 

m.  Summary  of  Comments 

The  Commission  received  two 

comments  on  the  proposal,'"  both  of 
which  objected  to  the  Commission 
approving  the  proposed  rule  change.  As 


"There  are  currentiv  seven  circumstances  under 
which  the  Committee  may  assign  or  reassign  a 
security:  (i)  New  listing  or  obtaining  unlisted 
trading  privilege;  (ii)  specialist  request;  (iii) 
corporation  request:  (iv)  split-up  and'or  merger  of 
specialist  units;  (v)  fundamental  change  in 
specialist  unit;  (vi)  unsatisfactory  performance 
action;  or  (vii)  disciplinary  action. 

"When  a  consolidation  creates  concentration,  the 
Committee  will  consider  (i)  the  effect  of  the 
consolidation  on  the  specialist  units'  capital 
supporting  specialist  activities,  experience  and 
qualit\  of  management,  experience  and 
performance  ot  co-specialists,  risk  controls  and 
procedures,  and  operational  efficiencies;  and  (ii)  the 
effect  of  the  consolidation  on  the  CHXs  ability  to 
enhance  its  position  as  a  market  center  by 
promoting  competition  among  members,  minimize 
risk  to  the  financial  integrity  of  the  marketplace, 
and  continue  operating  in  the  public  interest  by 
enhancing  market  quality  and  public  awareness  of 
the  products  and  services  offered  through  the  CHX. 

'"See  footnote  5,  supra. 


discussed  below,  the  CHX  responded  to 
these  comments.'' 

i'nnecessan-  Burden  On  Competition. 
The  commenters  believe  the  proposal 
would  impose  significant  burdens  on 
the  ability  of  specialists  to  compete  with 
over-the-counter  market  makers  '•-  The 
commenters  believe  that  consolidation 
of  specialist  firms  on  the  CHX  fioor 
provides  a  broader  range  of  stocks  to  the 
firm,  and  permits  the  aggregation  of 
greater  capital  than  would  be  possible 
by  smaller  firms,  which  helps  them  to 
compete  with  third  market  makers.' '  By 
limiting  the  ability  of  specialist  firms  to 
consolidate,  the  commenters  believe  the 
proposal  places  an  unnecessan.'  burden 
on  competition  by  limiting  the  ability  of 
specialists  to  expand  their  businesses  in 
order  to  effectively  compete,  and 
perhaps  placing  restrictions  on  the 
transfer  of  a  business.'"' 

Appealability.  The  commenters  object 
to  language  in  the  proposal  that  would 
make  decisions  by  the  Committee  or  the 
Board  "final."  ''■  'The  commenters 
believe  that,  when  an  exchange  takes  an 
action  that  restricts  access  to  the 
exchange's  market,  the  action  must 
provide  for  due  process,  by  way  of  an 
appeal  to  the  SEC.'f'  The  commenters 
asked  that  the  CHX  make  clear  that 
"final"  judgments  about  the  allocation 
of  stocks  are  appealable  to  the 
Commission.'" 

Disclosure  Of  Confidential 
Information.  The  commenters  expressed 
concern  that  specialists  would  be 
required  to  disclose  detailed  financial 
information  to  the  Committee,  and 
possibly  to  the  Board.  Because  the 
disclosure  of  confidential  financial 
information  has  the  potential  to  harm 
specialist  units,  the  commenters  asked 
that  the  CHX  delineate  procedures  to 
prevent  further  disclosure  of 
confidential  information  or  to  eliminate 
potential  competitors  from  serving  on 
the  Board.'"  Further,  the  Dempsey  letter 
stated  that  the  proposal  should  be 
amended  to  limit  the  scope  of 
information  available  for  review  to 
information  related  to  the  specified 
factors  in  the  rule.  This  would  address 
concerns,  in  the  commenter's  view,  that 
the  Committee  could  request 


"  See  footnote  6.  supra.  As  noted  in  footnote  6. 
and  discussed  in  more  detail  herein,  some  of  the 
changes  proposed  in  .\mendment  No.  2  were  made 
in  response  to  the  comments. 

'■^  Vanasco  letter  at  1;  Dempsey  letter  at  1-2. 

"  Vanasco  letter  at  2. 

'«  Vanasco  letter  at  2;  Dempsey  letter  at  2. 

"Vanasco  letter  at  2-3.  Dempsey  letter  at  3 

'«W. 

"Vanasco  letter  at  3;  Dempsey  letter  at  3 

"•Vanasco  letter  at  3:  Dempsey  letter  at  3-4 
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confidential  information  outside  the 
scope  of  review. 

Miscellaneous  Ambiguities.  The 
commenters  asked  that  the  CHX  clarifv' 
the  following  ambiguities: 

(i)  The  current  rules  provide  for  two 
types  of  business  changes  that  would 
require  assignment  proceedings — a  split 
up  and/or  ;nerger  of  a  specialist  unit, 
and  a  fundamental  change  of  a  specialist 
unit.  While  the  current  rules  do  not 
define  "fundamental  change,"  they 
provide  examples  of  actions  that  would 
or  would  not  be  considered  a 
fundamental  change.  The  proposal 
would  add  "consolidation"  to  the  rule. 
The  commenters  note  that,  unlike  a  split 
up.  merger,  or  fundamental  change  that 
result  only  from  ownership  changes,  a 
consolidation  could  arise  from 
contractual  arrangements  that  do  not 
result  from  ownership  changes.  The 
proposal  does  not  explain  why  a  change 
in  or  creation  of  a  non-ownership 
financial  interest  should  require 
Committee  approval.'^ 

(ii)  The  fiUng  is  unclear  as  to  whether 
any  consolidation  would  require  a 
posting,  or  whether  a  consolidation 
would  require  posting  only  when  it 
would  result  in  a  specialist  unit  having 
a  financial  interest  in  trades  constituting 
10%  or  more  of  the  CHX's  total  volume 
in  the  three  preceding  calendar  months 
("concentration"). 20 

(iii)  The  current  rule  requires  a 
posting  only  when  there  is  an 
ownership  change  that  results  in  a 
change  of  control.  The  proposed  rule 
would  require  a  posting  when  two 
specialists  come  under  common  control. 
Thus,  the  mere  combination  of  control 
would  be  a  triggering  event.  However, 
the  commenter  states  the  proposed  rule 
would  not  require  a  posting  when  there 
is  a  change  in  control  as  long  as  the  new 
controlling  person  did  not  control 
another  specialist. ^^  The  commenter 
believes  this  conflicts  with  the  basic 
intent  of  the  rule  which  is  to  allow  for 
transfer  of  books. 

(iv)  The  filing  is  unclear  if  the  CHX 
intends  to  restrict  the  participation  of 
affiliates  of  specialists  (as  opposed  to 
co-specialists)  from  the  Board  Panel.-- 
The  CHX  currently  defines  a  co- 
specialist  as  an  individual  trading  stock 
on  the  floor  of  the  CHX  on  behalf  of  a 
specialist  firm.  The  commenter  believes 
the  CHX  should  restrict  participation  of 
the  affiliates  of  specialists  as  well. 


CHX's  Response  To  Comments.  The 
CHX  offered  the  following  in  response 
to  the  comment  letters:  '^'* 

(i)  Effect  on  Competition:  While  the 
commenters  believe  the  proposed  rule 
will  hinder  their  ability  to  compete  with 
over-the-counter  market  makers,  the 
CHX  notes  that  Exchange  members  are 
subject  to  a  number  of  rules  that  are  not 
imposed  upon  their  competitors  in  other 
markets,  while  their  competitors  are 
subject  to  other  rules  that  are  not 
imposed  on  Exchange  specialists.  The 
CHX  believes  it  has  an  interest  in 
assuring  that  the  process  of  assigning 
stocks  to  specialist  units  is  fair  to  all 
specialist  firms,  and  that  awards  are 
made  and  transfer  requests  granted 
while  taking  into  account  the  best 
interests  of  the  CHX.  In  this  context,  the 
CHX  believes  consolidation  can  have  a 
substantial  positive  or  negative  impact 
on  the  surviving  firm  or  its  ability  to 
perform  specialist  functions.  The  CHX 
believes  the  proposed  rule  will  assist  in 
achieving  what  is  best  for  the  Exchange, 
and  that  the  process  is  not  unfairly 
discriminatory  or  burdensome  on 
competition.-* 

(ii)  Confidential  Information.  The 
CHX  states  that  it  regularly  receives 
confidential  information  in  connection 
with  its  SRO  responsibilities  and  it  does 
not  believe  this  proposal  is  any  different 
in  terms  of  maintaining  confidentiality. 
The  CHX  asserts  that  the  Committee  and 
the  Board  will  not  contain  individuals 
that  are  affiliated  with  co-specialists  or 
specialist  firms.  These  restrictions 
should  allay  the  commenters'  concern 
that  competitors  acting  in  an  official 
capacity  might  gain  access  to  another 
specialist  firm's  proprietary 
information. 25 

(iii)  Appealability.  While  the 
proposed  rule  language  states  that  the 
Board's  decision  is  final,  the  CHX 
clarifies  that  the  reference  to  finality  in 
the  proposal  is  to  emphasize  only  that 
the  Board  Panel's  decision  is  not  subject 
to  full  Board  review. ^^  jhe  CHX  notes 
that  appealability  of  an  action  to  the 
Commission  would  be  governed  by  the 
Act  and  rules  thereunder,  not  CHX's 
rules. 

(iv)  Miscellaneous  Ambiguities.  In 
response  to  the  commenters'  objection 
to  the  definition  of  "consolidation"  in 
the  proposed  rule  including 
arrangements  that  do  not  involve  a 
change  in  ownership  interests  among 
the  affected  specialist  firms,  the  CHX 


explains  that  the  definition  has  been 
expanded  to  include  such  arrangements 
because  of  the  possibility  that  specialist 
firms  can  transfer  virtually  all  or  part  of 
their  economic  interests  in  assigned 
stocks  to  other  specialist  firms  without 
changing  the  ownership  interest  in 
either  specialist.  The  CHX  believes  the 
Committee  should  be  able  to  reconsider 
the  basis  for  an  assignment  if  an 
applicant  proposes  to  transfer  some  or 
all  of  its  interest  in  or  responsibility  for 
an  assigned  stock  to  another  specialist, 
even  if  the  consolidation  does  not  result 
in  a  change  in  ownership  interests 
among  the  affected  specialist  firm.^^ 

(v)  The  CHX  agrees  that  proposed 
item  6  ("Consolidations  creating 
Concentration")  under  "I.  EVENTS 
LEADING  TO  ASSIGNMENT 
PROCEEDINGS"  should  be  changed  to 
"Consolidations"  to  avoid  confusion.^" 

(vi)  The  CHX  agrees  to  modify  "II. 
ASSIGNMENT  PROCEDURES"  item  4 
("Board  Review")  to  include  affiliates  of 
specialists  as  well  as  affiliates  of  co- 
specialists. ^^ 

rV.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed 
carefully  the  CHX's  proposed  rule 
change,  as  amended,  the  comment 
letters,  and  the  CHX's  response  to  the 
comments,  and  finds,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange, ^^  and,  in  particular, 
with  the  requirements  of  Section  6(b). ^^ 

The  Commission  does  not  believe  that 
consolidations  among  specialist  units 
are  inherently  harmful,  and  believes 
that  in  many  situations  they  can,  in  fact, 
be  beneficial,  particularly  for  those  units 
with  limited  capital.  Nevertheless,  the 
Commission  recognizes  that  undue 
concentration  can  have  negative  effects 
on  market  quality  by,  among  other 
things,  hampering  competition  among 
specialists  and  reducing  incentives  for 
specialists  to  provide  better  markets. 

The  Commission  believes  that  the 
factors  identified  in  the  CHX  policy  for 
reviewing  specialist  combinations  are 
reasonably  designed  to  result  in 
approval  of  proposed  combinations  that 
will  not  have  an  adverse  impact  on 
market  quality  or  result  in  undue 
concentration.  The  Commission  notes 
that  the  CHX's  proposal  would  not 


'"  Vanasco  letter  at  3:  Dempsey  letter  at  4. 
■">  Vanasco  letter  at  3—4:  Derapsey  letter  at  5. 
-'  Vanasco  letter  at  4. 
"Dempsey  letter  at  5. 


•^ '  See  footnote  6.  supra.  See  also  Amendment  No. 
2. 

•'''  Id.  Amendment  No.  2  amends  the  rule  to  make 
clear  that  affiliates  of  co-specialists,  as  well  as 
specialists,  cannot  be  on  the  reviewing  Board  Panel. 

26  W. 


2'W.  at  3. 

2»See  Amendment  No.  2. 

3" In  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
a-nd  capital  formation.  15  U.S.C.  78c(f). 

"  15  U.S.C.  78f(b). 
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permit  the  CHX  to  weigh  against  a 
particular  firm  its  activities  in  other 
markets,  unless  the  firm  is  already 
acting  as  a  specialist  in  the  same  issue 
for  which  the  combination  would  result 
in  that  firm  acting  as  a  specialist  on  the 
CHX,  or  to  the  extent  it  is  relevant  to 
overall  firm  risk  controls  and 
procedures.  '^  The  CHX  has  amended  its 
filing  to  reflect  that  the  focus  of  the 
review  is  on  improving  the  quality  of 
markets  and  services  at  the  Exchange. 
As  noted  above,  the  commenters  have 
argued  that  the  review  procedures  for  a 
combination  resulting  in  concentration 
are  extraordinary,  and  such  procedures 
impose  an  inappropriate  burden  on 
competition  that  does  not  exist  on  their 
third  market  competitors.  However,  the 
Commission  finds  that  the  CHX 
proposal  does  not  impose  an 
unnecessary  burden  on  competition 
under  section  6(b)(8)  of  the  Act  '  * 
because  it  establishes  review  procedures 
that  are  intended  to  prevent  undue 
concentration  that  could  potentially 
hinder  market  quality. 

Indeed,  the  CHX  has  stated  that,  .while 
its  filing  reflects  the  Board's  recognition 
of  the  risks  from  greater  concentration, 
it  has  not  made  any  prejudgments  on 
whether  the  Exchange  is  benefited  or 
harmed  by  consolidation  among 
specialist  units.  Although  the 
Commission  recognizes  that  the  new 
rules  could  result  in  prohibiting  a 
combination  from  occurring,  the 
Commission  finds  the  factors  for 
consideration  in  reviewing 
concentration  effects,  such  as  adequate 
capital,  risk  controls,  and  operational 
efficiencies,  are  related  to  legitimate 
market  quality  issues  which  the  CHX 
should  be  permitted  to  weigh, 
Amendment  No.  2  also  has  made  clear 
that  competition  from  other  markets 
will  not  be  considered  a  factor  in  a 
consolidation  review.  Accordingly, 
while  the  proposed  rule  language  states 
that  the  Exchange  can  consider  the 
effect  of  the  consolidation  on  the 
Exchange's  ability  to  enhance  its 
position  as  a  market  center  by 
promoting  competition  among  members, 
this  factor  could  not  be  used  in  an 
anticompetitive  manner  to  deny  a 
consolidation  because  of  a  specialist's 
presence  in  another  market.  Thus,  a 
firm's  decision  to  route  customer  orders 
to  another  market  for  different  issues,  or 
to  make  markets  on  another  exchange  in 
different  issues,  would  be  irrelevant  to 
the  CHX's  review. 

In  addition,  as  a  result  of  concerns 
raised  by  the  commenters,  the  CHX 
made  several  changes  to  the  proposal. 


^2  See  Amendment  No.  2. 
"  15  use.  78f(b)(8). 


For  example,  the  commentors  raised 
concerns  regarding  the  confidentiality  of 
information  provided  to  the  Committee 
or  Board  Panel  in  connection  with 
reviews.  The  CHX  amended  the 
proposal  to  clarif\'  that  information 
provided  to  CHX  staff,  the  Committee, 
and  the  Board  Panel  will  be  kept 
confidential,  and  that  members  that  are 
specialists  or  affiliates  may  not  sit  on 
the  Committee.  Similarly.  Board  Panels 
that  review  Committee  decisions  will 
not  include  specialists  or  their  affiliates. 
Additionally,  the  CHX,  in  response  to 
concerns  raised  by  the  commenters  that 
a  specialist's  activities  in  other  market 
centers  might  be  used  in  an 
anticompetitive  maimer  to  prevent 
consolidation,  clarified  that  the 
Committee  will  not  consider  a  member 
firm's  activities  in  other  market  centers 
when  it  assigns  stocks  except  to  the 
extent  that  such  activity  is  relevant  to 
the  Committee's  overall  assessment  of 
the  firm's  risk  controls  and  procedures. 
The  Commission  notes  that  all  Board 
Panel  decisions,  and  the  basis  for  those 
decisions,  must  be  in  writing,  and  must 
be  communicated  to  the  specialist.  With 
regard  to  any  remaining  issues  raised  by 
the  commenters,  the  Commission  is 
satisfied  that  the  CHX  has  adequately 
addressed  those  comments. 

In  summary,  the  Commission  believes 
the  CHX  proposal  balances  competing 
concerns  of  its  market  and  allows  it  to 
consider  the  effect  of  a  consolidation 
resulting  in  concentration  on  market 
quality.  The  Commission  believes  this  is 
an  appropriate  goal  and  that  the  rules 
should  not  be  used,  or  applied,  in  an 
anti-competitive  manner. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No  2 
before  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
clarifies  the  CHX's  position  on  a  number 
of  issues  raised  by  the  commenters.  The 
Commission  finds  no  legitimate  reason 
to  delay  approval  of  proposed 
Amendment  No.  2.  given  that 
Amendment  No.  2  is  responsive  to  the 
commenters'  concerns.  For  these 
reasons,  the  Commission  finds  good 
cause  for  accelerating  approval  of 
proposed  Amendment  No.  2. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Amendment  No.  2,  including  whether 
Amendment  No.  2  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 


0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2 000-08  and  should  be 
submitted  by  May  9,  2002. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  '^  that  the 
proposed  rule  change  (SR-CHX-2000- 
08).  as  amended  by  Amendment  Nos.  1 
and  2.  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 
Drputy  Sf  Cretan 

|FR  Doc.  02-9480  Filed  4-17-02:  8:45  ami 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45736:  File  No.  SR-NASD- 
2002-11] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Amendments  to  NASD  Rule  2260  To 
Require  Members  To  Make  Reasonable 
Efforts  To  Forward  Issuer  and  Trustee 
Communications  to  Beneficial  Holders 
of  Non-Municipal  Debt  Securities 

April  11,  2002 

On  lanuary  17.  2002.  the  National 
Association  of  Securities  Dealers.  Inc 
("NASD"  or  "Association"),  through  its 
whollv-owned  subsidiary,  NASD 
Regulation,  Inc  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.-'  a  proposed  rule 
change  to  amend  Rule  2260  of  the  rules 
of  the  NASD  to  require  a  member  to 
make  reasonable  efforts  to  forward  a 


'••ISUS.C  78s(b)(2). 
"i7CFR200  30-3(a)(12). 
1 15  U.S.C.  78s(b)(l) 
M7CFR240  19b-4 
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communication  from  an  issuer  or  trustee 
regarding  a  debt  security  other  than  a 
municipal  security  to  the  beneficial 
owner  of  such  security.  The  proposed 
rule  change  also  clarifies  IM-2260 
(Suggested  Rate  of  Reimbursement)  to 
reflect  that,  in  forwarding  proxies  and 
other  materials,  members  may  not 
charge  for  envelopes  that  are  provided 
by  the  issuer  or  the  trustee,  as  well  as 
by  persons  soliciting  proxies. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  6,  2002. '  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association''  and,  in  particular,  the 
requirements  of  Section  15  A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6]  of  the  Act,^  which  requires, 
among  other  things,  that  the  rules  of  an 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public 
interest.^  The  Commission  believes  that 
the  proposed  rule  change  is  a  reasonable 
customer  protection  measure  for  holders 
of  non-municipal  debt  securities,  as  it 
clarifies  that  members  have  an 
affirmative  obligation  to  make 
reasonable  efforts  to  forward  certain 
information  regarding  these  debt 
securities  to  their  beneficial  owners. 

In  addition,  the  Commission  notes 
that  this  proposed  rule  change  is 
consistent  with  a  similar  proposed  rule 
change  relating  to  municipal  securities 
submitted  by  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  and 
recently  approved  by  the  Commission. ^ 
In  that  filing,  the  MSRB  amended  its 


-•  See  Securities  Exchange  Act  Release  No.  45483 
(February  27.  2002).  67  FR  10245. 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f) 

5  15  use.  780-3 

6  15  U.S.C.  780-3  (b)(6). 
'Id 

'  See  Securities  Exchange  Act  Release  No.  45562 
(March  14.  2002).  67  FR  13030  (March  20,  2002). 


Rule  G-15  to  provide  that  brokers, 
dealers  and  municipal  securities  dealers 
that  safekeep  municipal  securities  must 
make  reasonable  efforts  to  retransmit 
official  communications  to  their 
safekeeping  clients. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2002-11)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-94.58  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45748;  File  No.  SR-PCX- 
2002-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Pacific 
Exchange,  inc.  To  Adopt  a  Volume 
Discount  Program  for  Marlcet  Maicers 

April  12,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  February 
28,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  writh  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  April  11, 
2002,  the  Exchange  amended  the 
proposal.  ^  The  Exchange  has  designated 


»15  use.  78s(b)(2). 

'"17CFR20O.30-3(a)(12). 

■  15  U.S.C.  768s(b)(l). 

M7CFR  240  196-4. 

3  See  April  10.  2002  letter  from  Cindy  L.  Sink, 
Senior  Attorney.  Regulatory  Policy,  PCX,  to  Joseph 
Morra.  Special  Counsel,  Division  of  Market 
Regulation.  SEC  and  attachments  ("Amendment  No. 
T).  In  .Amendment  No.  1.  the  PCX  (1)  provided  a 
new  Exhibit  A  that  replaces  and  supersedes  the 
Exhibit  A  that  was  filed  with  the  original  proposed 
rule  change;  and  (2)  clarified  thatJhe  Volume 
Discount  Program  for  Market  Makers  applies  to  all 
market  makers,  including  Lead  Market  Makers, 
regardless  of  individual  performance,  whenever  the 
overall  volume  on  the  Exchange  reaches  the 
designated  amounts.  For  purposes  of  calculating  the 


this  proposal  as  one  establishing  or 
changing  a  due,  fee,  or  other  charge 
imposed  by  the  CHX  under  section 
19(b)(3)(A)(ii)  of  the  Act, "  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
Volume  Discount  Program  for  Market 
Makers  ("Program").  The  Program  is 
intended  to  provide  PCX  members  with 
rebates  once  the  PCX  reaches  volume 
levels  that  are  adequate  to  sustain  the 
operating  and  capital  investment  needs 
of  the  Exchange.  The  text  of  the 
proposed  rule  change  is  below. 
Additions  are  in  italics. 

PCX  Options:  Trade-Related  Charges 


Volume  Discount  Program 


PCX  quarterly  aver- 
age daily  contract 
volume 


449.000  or  lower  ... 
450.000  to  474,990 
475.000  to  499.999 
500.000  to  524,999 
525,000  or  higher  .. 


Per  contract  reduc- 
tion in  market  maker 

transaction  charge 
for  following  quarter 

No  reduction. 

$0.01. 

$0.02. 

$0.03. 

$0.04. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  its  proposal  and 
discussed  any  conmients  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


60-day  abrogation  period,  the  Commission 
considers  the  period  to  have  commenced  on  April 
11,  2002,  the  date  the  PCX  filed  Amendment  No. 
1. 
■•  15  U.S.C.  78s(b)(3)(A)(ii). 
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A.  Self-Regulaton  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  the 
Program,  which  is  intended  to  provide 
PCX  members  with  rebates  once  the 
PCX  reaches  volume  levels  that  are 
adequate  to  sustain  the  operating  and 
capital  investment  needs  of  the 
Exchange.  The  Program  provides  rate 
relief  to  market  makers  by  reducing  the 
market  maker  transaction  charge  once 
the  PCX  achieves  certain  volume 
thresholds.  The  volume  thresholds  will 
be  calculated  on  a  quarterly  basis,  and 
any  rate  reduction  will  be  for  the 
following  quarter.  The  quarterly  volume 
thresholds  and  corresponding  quarterly 
market  maker  rate  reduction  for  the 
following  quarter  are  listed  in  Section  I 
above. 

The  first  rate  reduction  will  be  for  the 
second  quarter  of  2002,  dependent  on 
the  PCX's  quarterly  average  daily 
contract  volumes  for  the  first  quarter  of 
2002.  The  volume  discount  is  adjusted 
quarterly  based  on  the  PCX's  prior 
quarter  average  daily  contract  volume. 
For  example,  if  PCX  volumes  for  the 
first  quarter  of  2002  average  475,000 
contracts  and  the  volumes  for  the 
second  quarter  average  425,000 
contracts,  the  per  contract  reduction  in 
the  market  maker  transaction  charge  for 
the  second  quarter  will  be  $0.02,  even 
though  second  quarter  volumes  are 
below  the  level  qualif\ung  for  a 
discount,  and  there  will  be  no  volume 
discount  for  the  third  quarter,  regardless 
of  PCX's  third  quarter  volumes. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)  of  the  Act,  "'  in  general,  and 
furthers  the  objectives  of  Section 
6fb){4).fi  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members. 

B.  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  burden  on  competition  that  is  not 
necessar}'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3KA)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,"  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2002-15  and  should  be 
submitted  by  May  9.  2002. 

For  the  Commission,  by  the  Division  of 
Marltel  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretan,-. 

|FR  Doc.  02-9481  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  801&-01-P 


'■15  U.S.C.  78f(b). 
6  15  U.S.C.  78f(b)(4). 


-15  U.S.C.  78s(b)(3)(A)(ii). 

"17CFR240.19b-»(f)(2). 

»17CFR200.30-3|a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  3918] 

Advisory  Committee  on  International 
Law;  Notice  of  Committee  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Advisor\'  Committee 
on  International  Law.  This  advisor>' 
committee  will  continue  to  obtain  the 
views  and  advice  of  a  cross-sectiun  of 
the  country's  outstanding  members  of 
the  legal  profession  on  significant  issues 
of  international  law  The  committee's 
consideration  of  legal  issues  in  the 
conduct  of  our  foreign  affairs  provides 
a  unique  contribution  to  the  creation 
and  promotion  of  US.  foreign  policy. 
The  Under  Secretary-  for  Management 
has  determined  that  the  committee  is 
necessary  and  in  the  public  interest 

The  committee  consists  of  former 
Legal  Advisers  of  the  Department  of 
State  and  not  more  than  twenty 
individuals  appointed  by  the  Legal 
Adviser  of  the  Department  of  State  The 
committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA)  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  section  10(d)  of  the  FACA.  5  U.S.C. 
§§  552b(c)(l)  and  (4).  that  a  meeting  or 
a  portion  of  the  meeting  should  be 
closed  to  the  public.  Notice  of  each 
meeting  will  be  provided  for  publication 
in  the  Federal  Register  as  far  in  advance 
as  possible  prior  to  the  meeting. 

For  further  information,  please  call: 
Mary  Catherine  Malin.  Attorney- 
Adviser,  Office  of  the  Assistant  Legal 
Adviser  for  United  Nations  Affairs.  (202 
647-2767). 

Dated;  March  2^.  2002. 
0.  Stephen  Mathias. 

Assistant  Legal  Adviser  for  United  Nations 
Affairs.  Department  of  State. 
IFR  Dor.  02-9502  Filed  4-17-02;  8;45  am) 
BIUJNG  CODE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3990] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
African  Workforce  Development 

summary:  The  Near  East  South  .\sia/ 
Africa  Division  of  the  Office  of  Citizen 
Exchanges.  Bureau  of  Educational  and  ■ 
Cultural  Affairs  (ECA).  announces  an 
open  competition  to  spur  development 
of  the  African  workforce  for  effective 
and  satisf>ing  participation  in  21st 
centurv  businesses.  go\ernment.  NGOs. 
and  other  venues.  U.S. -based  public  and 
private  non-profit  organizations  meeting 
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the  provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  conduct 
international  exchange  programs. 

Programs  and  projects  must  comply 
with  Bureau  requirements  and 
guidelines  outlined  in  this  Request  for 
Grant  Proposals  (RFGP)  and  the 
Bureau's  Proposal  Submission 
Instructions  (PSI). 

Overview 

The  Bureau  seeks  proposals  for  an 
exchange  program  on  African  Workforce 
Development  linking  U.S.  vocational 
trainers  with  African  organizations 
seeking  to  strengthen  their  ability  to 
upgrade  the  African  workforce.  U. S.- 
African partnership  is  emphasized  as  a 
mutually  beneficial,  direct  and  efficient 
method  of  promoting  this  goal. 
Partnerships  promote  the  interests  and 
long-term  conunitment  of  African  and 
American  participants  going  beyond 
U.S.  government  financing.  Partnerships 
also  help  to  establish  a  strong  network 
of  counterpart  institutions  in  the  U.S. 
and  Africa,  which  invigorate  and  inform 
each  other,  enable  collaborations  and 
joint  projects,  and  promote  the  exchange 
of  information  and  resources. 

Guidelines 

The  Office  of  Citizen  Exchanges 
encourages  applicants  to  be  creative  in 
planning  project  activities.  Proposals 
should  include  practical,  hands-on, 
community-based  initiatives,  designed 
to  achieve  concrete  objectives  in  the 
field.  The  proposal  should  not  focus  on 
theoretical/academic  workshops, 
seminars,  studies  or  research. 

In  an  effort  to  increase  mutual 
understanding  and  build  long-lasting 
linkages  between  the  U.S.  and  African 
countries,  proposals  should  include,  to 
the  fullest  extent  possible,  an  exchange 
involving  equal  numbers  of  American 
and  African  participants.  In  addition, 
applicants  are  encouraged  to  include 
participants  who  are  new  to 
international  exchanges  and/ or  to  the 
target  countries. 

The  Bureau  encourages  applicants  to 
consider  carefully  the  choice  of  target 
countries.  In  order  to  prevent 
duplication  of  effort,  applicants  should 
research  the  work  of  development 
agencies  (such  as  US  AID.  UN  agencies) 
on  the  target  themes,  and  select 
countries  for  which  there  has  been 
limited  investment  on  the  issue. 
Applicants  are  welcome  to  contact  the 
Public  Affairs  Sections  (PAS)  in  U.S. 
Embassies  in  Africa,  and  the  Office  of 
Citizen  Exchanges,  to  discuss  proposed 
activities  and  their  relevance  to  mission 
priorities. 


Applicants  may  design  single-country 
or  multiple-countrj'  projects.  The 
Bureau  offers  the  following 
programming  ideas  and  suggestions. 

Africa  Workforce  Development.  The 
purpose  of  this  program  is  to  enhance 
Workforce  Development  efforts  in  Sub- 
Saharan  Africa  through  Citizen 
Exchanges.  In  developing  and  carrying 
out  such  a  program,  we  have  a  keen 
interest  in  utilizing  electronic 
information  technologies  both  as  a 
vehicle  for  correspondence  and  training 
and  as  a  workforce  skill  to  be  taught. 

The  Office  realizes  that  there  are 
manv  different  conceptions  of  and 
approaches  to  workforce  development, 
and  is  open  to  considering  a  wide 
variety  of  program  plans  while 
recommending  that  they  do  the 
following: 

•  x^ssist  citizens  in  making  the 
transition  from  academic  studies  to 
participation  in  the  workforce; 

•  Assist  citizens  in  learning  skills  and 
attitudes  which  make  them  more 
employable; 

•  Guide  citizens  in  seeking  jobs  and 
in  carrying  them  out  satisfactorily; 

•  Provide  training  in  information 
technology: 

•  Develop  programs  which  can  be 
delivered  online  as  well  as  in  person; 

•  Develop  programs  which  are 
adaptable  to  local  and  individual  needs; 

•  Develop  programs  which  are  easily 
portable  and  can  be  replicated  in 
different  venues;  and 

•  Develop  programs  which  will 
attract  and  maintain  the  attention  of 
citizens,  encouraging  their  initiative  and 
commitment. 

We  anticipate  awarding  two  $150,000 
grants.  While  all  of  Sub-Saharan  Africa 
is  eligible  in  this  solicitation,  proposals 
should  focus  on  one  or  two  countries 
rather  than  a  large  group  so  as  to 
maximize  impact. 

This  program  is  intended  to  be  a 
catalyst  to  stimulate  thinking  about  the 
possibilities  for  wide  range 
implementation  of  Workforce 
Development  programs  afforded  though 
the  use  of  new  technologies. 

It  is  expected  that  the  selected 
grantees  will  install  or  enhance  working 
Internet  systems  at  the  facilities  of  the 
African  partners  that  will  be  linked  to 
U.S.  counterparts.  Note  that  the  Bureau 
would  provide  only  modest  support  for 
this  work  out  of  the  grant  funds,  but 
would  expect  that  additional  funds 
would  be  raised  privately  or  otherwise 
cost-shared. 

It  is  further  expected  that  there  will  be 
a  commitment  on  the  part  of  the  African 
partners  to  pay  for  future  maintenance 
and  on-line  fees  for  the  installations  so 
that  the  systems  will  be  fully  operable 


far  beyond  the  completion  of  the  grant. 
The  commitment  of  African  partners 
will  be  important  to  long-term  program 
success,  and  applicants  should  consider 
the  possibility  of  selecting  African 
partners  through  a  competitive  process 
to  assess  their  commitment  and 
capability. 

The  grantee  is  also  expected  to 
provide  in  its  proposal  an  explanation 
of  the  need  for  workforce  development 
in  the  targeted  African  country(ies)  and 
to  propose  a  detailed  plan  for  working 
together  with  African  partners  to 
develop  a  basic  curriculum  to  address 
this  need.  The  final  product  of  this  grant 
activity  must  include  the  following: 

•  A  Dasic  interactive  curriculum  that 
works  over  the  Internet  and  serves  to 
advance  Workforce  Development  in 
Sub-Saharan  Africa; 

•  A  plan  to  train  presenters  of  the 
basic  curriculum; 

•  A  set  of  lead  trainers  who  have  gone 
through  the  prototype  training  program 
and  who  have  performed  a  trial 
implementation  of  the  basic  course;  and 

•  Establishment  of  an  Internet 
network  between  U.S.  organizations  and 
the  African  partners  to  sustain 
productive  interaction  on  this  activity 
far  beyond  the  term  of  the  grant  itself. 

In  order  to  achieve  the  most 
widespread  understanding,  appreciation 
and  impact  of  this  grant,  this  Office  will 
expect  the  Grantee  at  the  end  of  the 
program  to  come  to  Washington  DC  to 
make  a  presentation  of  the 
accomplishments  and  lessons  learned 
through  the  grant  to  an  audience 
selected  by  the  Office  of  Citizen 
Exchanges. 

Program  activities  for  the  above-listed 
theme  might  include: 

1.  A  U.S.-based  program  that  includes 
orientation  to  program  purposes  and  to 
U.S.  society;  study  tour/site  visits; 
professional  internships/placements ; 
interaction  and  dialogue  for  learning; 
hands-on  training;  and  action  plan 
development. 

2.  Capacity -building/training-of- 
trainer  (TOT)  workshops  in  Africa  to 
help  participants  to  identify  priorities, 
create  work  plans,  strengthen 
professional  and  volunteer  skills,  share 
their  experiences  with  committed 
people  within  each  country,  train 
leading  trainers,  and  become  active  in 
other  practical  and  valuable  ways. 

3.  Site  visits  by  U.S.  facilitators/ 
experts  to  monitor  projects  in  the  region 
and  to  provide  additional  training  and 
consultations  as  needed, 

4.  Content-based  Internet  training/ 
cyber-training  to  encourage  citizen 
participation  in  workshops,  fora,  chats, 
and/or  discussions  via  the  Internet  that 
will  stimulate  communication  and 
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information  sharing  among  key  opinion 
leaders  on  priority  topics.  In  addition  to 
using  the  Internet  and  Cyber  Training  to 
develop  those  ver>'  skills,  on-line 
programs  should  be  developed  to  teach 
other  workforce  skills  such  as  literacy, 
numeracy,  problem-solving,  decision- 
making, leadership,  personnel 
management,  and  personal  qualities 
such  as  initiative,  integrity, 
responsibility,  flexibility,  sociability, 
and  respect  for  diversity. 

Additional  Guidance 

Content-Based  Internet  Training:  As 
noted  above,  the  Bureau  encourages 
applicants  to  use  the  Internet  to  assist 
African  counterparts  in  networking, 
communicating  and  organizing  on  the 
above-listed  priority  issues.  Proposals 
that  include  content-based  Internet 
training  must  reflect  knowledge  of  the 
opportunities  and  obstacles  that  exist 
for  use  of  information  technologies  in 
the  target  country  or  countries,  and,  if 
needed,  provide  hardware,  software  and 
servers,  preferably  as  a  form  of  cost 
sharing.  Internet  and  Cyber  Training 
should  be  only  one  component  of  an 
overall  program. 

In-Country  Partners:  Applicants 
should  identify  the  U.S.  and  African 
partner  organizations  and  individuals 
with  whom  they  are  proposing  to 
collaborate.  Specific  information  about 
the  African  partners'  activities  and 
accomplishments  is  required  and 
should  be  included  in  the  section  on 
"Institutional  Capacity.'"  Resumes  (not 
exceeding  two  pages)  for  individuals 
mentioned  in  the  proposal  should  be 
provided,  including  proposed  U.S.  and 
African  staff,  trainers,  consultants,  etc. 
Letters  of  support  from  proposed  in- 
country  partners  that  are  tailored  to  this 
project  are  strongly  encouraged. 

Evaluation:  Short-  and  long-term 
evaluation  is  critical  to  the  success  of 
any  professional  development  program. 
In  accordance  with  the  Govermnent 
Performance  and  Results  Act  (GPRA)  of 
1993,  Federal  Agencies  must  create 
strategic  plans,  set  performance  goals, 
and  develop  methods  for  measuring 
how  well  the  goals  of  this  program  are 
realized. 

The  grantee  would  be  required  to 
work  closely  with  the  Bureau  to  fulfill 
this  responsibility.  Applicants  are  asked 
to  submit  an  evaluation  plan  that  would 
address  the  GPRA  requirements  and 
assess  the  long-term  impact  and 
effectiveness  of  this  program.  The 
evaluation  plan  should  include  a  listing 
of  goals  and  results  desired,  and  an 
indication  of  what  types  of  information 
would  be  used  to  determine  if  these 
goals  were  met  or  results  achieved,  as 
well  as  a  description  of  how  the 


applicant  would  gather  and  evaluate 
this  information.  Please  include  with 
the  proposal,  at  least  in  draft  form,  any 
evaluation  tools  (survey/focus  group 
questions)  that  would  be  used  as  part  of 
the  overall  plan. 

Budget  Guidelines 

A  total  of  5300,000  will  be  available, 
and  we  expect  to  award  two  grants  of 
$150,000  each.  Bureau  policy  states  that 
organizations  with  less  than  four  years 
of  experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000:  therefore  they  are  not  eligible 
to  apply  under  this  competition. 

Applicants  are  strongly  encouraged  to 
consult  with  African  partners  in  the 
design  of  the  proposal  budget  and  to 
obtain  statements  of  commitment  from 
those  partners.  Competitive  proposals 
will  demonstrate  a  thorough  and 
realistic  understanding  of  the  costs  for 
in-country  administration, 
communication,  transportation,  and  per 
diem.  Proposals  should  include  letters 
of  support  tailored  to  this  project  from 
proposed  African  partner  organizations. 

Format:  Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  the  model  in  the  Proposal 
Submission  Instructions,  but  are 
encouraged  to  provide  the  optional 
separate  sub-budgets  for  each  program 
component,  location  or  activity  in  order 
to  facilitate  decisions  on  funding 
Applicants  should  include  a  budget 
narrative  or  budget  notes  for 
clarification  of  each  line  item.  Review 
Criteria  for  additional  information. 

Cost  sharing:  The  Bureau's  grant 
assistance  will  constitute  only  a  portion 
of  total  project  funding,  and  proposals 
should  list  and  provide  evidence  of 
other  sources  of  cost  sharing,  including 
financial  and  in-kind  support.  Proposals 
with  substantial  private  sector  support 
from  foundations,  corporations,  and 
other  institutions  will  be  considered 
more  competitive.  Although  no 
minimum  amount  of  cost  sharing  is 
stipulated  in  this  competition, 
preference  will  be  given  to  proposals 
that  provide  cost  sharing  of  at  least  20 
percent  of  total  program  costs  (federal 
component  plus  cost  sharing 
component).  Thus  if  a  grant  of  $150,000 
in  federal  funds  is  awarded,  the  grantee 
should  contribute  at  least  $37,500  in 
cost  sharing  to  achieve  the  20%  figure 
(20%  of  $187,500  =  $37,500).  Cost 
sharing  may  be  offered  in  kind  or  in 
cash  as  long  as  its  value  can  be 
confirmed  through  documentation. 
Please  refer  to  the  statement  on  cost 
sharing  in  the  Proposal  Submission  cost 
sharing  in  the  Proposal  Submission 
Instructions. 


1.  Transportation.  International  and 
domestic  airfares  (per  the  Fly  America 
Act),  transit  costs,  ground  transportation 
costs,  and  visas  for  U.S.  participants  to 
travel  to  African  countries  (I-l  visas  for 
African  participants  to  travel  to  the  U.S. 
funded  by  the  Bureau's  grant  assistance 
are  issued  at  no  charge), 

2  Per  Diem.  For  U.S. -based  activities, 
organizations  should  use  the  published 
Federal  per  diem  rates  for  individual 
U.S.  cities.  For  activities  in  Africa,  the 
Bureau  strongly  encourages  applicants 
to  budget  realistic  costs  that  reflect  the 
local  economy.  Domestic  and  foreign 
per  diem  rates  may  be  accessed  at; 
http://\x'Vi'\v  policyv^'orks.gov/ 
Applicants  may  opt  to  provide  "home- 
stay"  accommodations  as  a  way  to 
reduce  per  diems  costs  and  as  a  way  to 
enhance  cross-cultural  understanding. 
In  no  case  may  per  diem  rates  exceed 
the  U.S.  Federal  published  rates. 

3.  Interpreters.  If  needed,  interpreters 
for  the  U.S. -based  program  are  available 
through  the  U.S.  Department  of  State 
Language  Ser\'ices  Office.  Local 
interpreters  with  adequate  skills  and 
experience  may  be  used  for  program 
activities. 

Typically,  one  interpreter  is  provided 
for  ever\-  four  visitors  who  require 
interpreting,  with  a  minimum  of  two 
interpreters.  Bureau  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  countn' 
Salar>-  costs  for  local  interpreters  must 
be  included  in  the  budget.  Costs 
associated  with  using  their  ser\ices  may 
not  exceed  rates  for  US  Department  of 
State  interpreters.  The  Bureau 
encourages  applicants  to  use  local 
interpreters.  US  Department  of  State 
Interpreters  may  be  used  for  highly 
technical  programs  with  the  approval  of 
the  Office  of  Citizen  Exchanges. 
Proposal  budgets  should  contain  a  flat 
$170/day  per  diem  for  each  US. 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  S400  per  interpreter, 
reimbursements  for  taxi  fares,  plus  any 
other  transportation  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  nf  an 
applicant's  proposed  budget, 

4  Book  and  cultural  allowance. 
Foreign  participants  are  entitled  to  a 
one-time  cultural  allowance  of  $150  per 
person,  plus  a  book  allowance  nf  $50, 
Interpreters  should  be  reimbursed  up  to 
$150  for  expenses  when  they  escort 
participants  to  cultural  events,  US 
program  staff,  trainers  or  participants 
are  not  eligible  to  receive  these  benefits. 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations  Honoraria  should 
not  exceed  $250  per  day.  Subcontracting 
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organizations  may  also  be  used,  in 
which  case  the  written  agreement 
between  the  prospective  grantee  and 
subcontractor  should  be  included  in  the 
proposal.  Subcontracts  should  be 
itemized  in  the  budget. 

6.  Room  rental.  Room  rental  may  not 
exceed  $250  per  dav. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

The  Bureau  strongly  discourages  the 
use  of  automatic  translation  software  for 
the  preparation  of  training  materials  or 
any  information  distributed  to  the  group 
of  participants  or  network  of 
organizations.  Costs  for  good-quality 
translation  of  materials  should  be 
anticipated  and  included  in  the  budget. 
Grantee  organizations  should  expect  to 
submit  a  copy  of  all  program  materials 
to  the  Bureau. 

8.  Equipment.  Proposals  may  contain 
limited  costs  to  purchase  equipment  for 
Africa-based  prograrruning  such  as 
computers,  printers,  and  fax  machines. 
Please  note,  however,  that  the  Bureau 
encourages  cost  sharing  for  these 
expenses,  and  equipment  costs  must  be 
kept  to  a  minimum.  Equipment 
purchased  with  EGA  grant  funds  must 
be  approved  by  EGA,  and  its  final 
disposition  after  completion  of  the  grant 
program  will  be  determined  by  EGA. 
Gosts  for  furniture  are  not  allowed. 

9.  Working  meal.  Only  one  working 
meal  may  be  provided  during  the 
program.  Per  capita  costs  may  not 
exceed  $8  for  a  lunch  and  $20  for  a 
dinner,  excluding  room  rental.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two-to-one.  Interpreters  must 
be  included  as  participants. 

10.  Return  travel  allowance.  A  return 
travel  allowance  of  $70  for  each  foreign 
participant  should  be  included  in  the 
budget.  The  allowance  may  be  used  for 
incidental  expenses  incurred  during 
international  travel. 

11.  Health  Insurance.  The  EGA 
Bureau  insures  international  and  U.S. 
participants  in  a  variety  of  exchange-of- 
persons  programs  at  no  cost  to  the 
participants.  This  insurance  is  not  all- 
purpose  health  insurance;  it  is  subject  to 
specific  limitations.  This  insurance  is 
not  intended  to  replace  any  insurance  a 
participant  may  already  have.  Instead, 
the  intent  is  to  supplement  existing 
coverage  and  to  ensure  that  a 
participant's  basic  health  is  protected  in 
a  foreign  country.  Please  see  the  fuller 
statement  on  insurance  in  the  Proposal 
Submission  Instructions. 

12.  Administrative  Costs.  Gosts 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grantee  organization 


employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  PSl.  (Indirect  costs 
are  allowable  only  when  the  applicant 
has  an  indirect  cost  rate  agreement  with 
a  qualified  U.S.  Government  office.) 
Applicants  are  encouraged  to  budget 
administrative  costs  for  African  partner 
organizations  to  cover  their  in-country 
costs.  While  there  is  no  rigid  ratio  of 
administrative  to  program  costs, 
preference  will  be  given  to  proposals 
whose  administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
requested  from  the  Bureau.  Proposals 
should  show  strong  administrative  cost- 
sharing  contributions  from  the 
applicant,  the  African  partner  and  other 
sources. 

Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for 
complete  budget  guidelines. 

Announcement  Title  and  Number 

All  communications  with  the  Bureau 
concerning  this  Request  for  Grant 
Proposals  (RFGP)  should  refer  to  the 
announcement  title  "African  Workforce 
Development"  and  reference  number 
ECA/PE/C/NEAAF-02-74. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Gitizen  Exchanges,  EGA/PE/G/ 
NEAAF,  Room  216.  U.S.  Department  of 
State.  301  Fourth  Street,  SW., 
Washington,  DG  20547,  attention:  Jim 
Ogul,  telephone:  (202)  205-0535  and  fax 
number:  (202)  619-4350,  Internet 
address:  joguI@pd.state.gov. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Gultural  Affairs  by  5  p.m.  Washington, 
DG  time  on  June  10,  2002.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  given  in  the  Application 
Package.  The  applicant's  original 
proposal  and  ten  (10)  copies  (unbotmd) 


should  be  sent  to:  U.S.  Department  of 
State,  SA-44,  Bureau  of  Educational  and 
Gultural  Affairs,  Ref.:  EGA/PE/G/ 
NEAAF-02-74,  Program  Management, 
EGA/EX/PM.  Room  534,  301  4th  Street, 
SW.,  Washington,  DG  20547. 

Applicants  must  also  submit  the 
"Executive  Summeuy"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASGII 
text  (DOS)  format  or  Microsoft  Word 
format.  The  Bureau  will  transmit  these 
files  electronically  to  the  Public  Affairs 
section  at  the  US  Embassy  for  its  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  embassy  comments  for  the 
Bureau's  grants  review  process. 

Public  Affairs  Section  (PAS) 
Involvement 

The  Public  Affairs  Sections  of  the  U.S. 
Embassies  (formerly  known  as  USIS 
posts)  play  a  key  role  throughout  every 
phase  of  project  development.  Posts 
assist  in  evaluating  project  proposals; 
coordinating  planning  with  the  grantee 
organization  and  in-country  partners; 
facilitating  in-country  activities; 
nominating  participants  and  vetting 
grantee  nominations;  observing  in- 
country  activities;  debriefing 
participants;  and  evaluating  project 
impact.  Posts  are  responsible  for  issuing 
DSP-2019  forms  (formerly  known  as  the 
IAP-66  form)  in  order  for  overseas 
participants  to  obtain  necessary  J-1 
visas  for  entry  to  the  United  States. 
They  also  serve  as  a  link  to  in-country 
partners  and  participants. 

Nonetheless,  overall  project 
administration  and  implementation  are 
the  responsibility  of  the  grantee.  The 
grantee  must  inform  the  PAS  in 
participating  countries  of  its  operations 
and  procedures  and  coordinate  with  and 
involve  PAS  officers  in  the  development 
of  project  activities.  The  PAS  should  be 
consulted  regarding  country  priorities, 
current  security  issues,  and  related 
logistical  and  programmatic  issues. 

VISA  Regulations:  Foreign 
participants  on  programs  sponsored  by 
the  Bureau  are  granted  J-1  Exchange 
Visitor  visas  by  the  U.S.  Embassy  in  the 
sending  country.  All  programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  the  Proposal  Submission 
Instructions  (PSI)  for  further 
information. 

Selection  of  Participants:  Proposals 
should  include  description  of  an  open, 
merit-based  process  for  selecting 
international  travelers  in  this  project, 
including  methods  of  advertising, 
recruitment  and  selection.  A  sample 
application  should  be  submitted  with 
the  proposal.  Applicants  should  expect 
to  carry  out  the  entire  recruitment 
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process,  but  the  Bureau  and  the  Public 
Affairs  Sections  of  the  U.S.  Embassies 
abroad  should  also  be  consulted.  The 
Bureau  and  the  U.S.  Embassies  retain 
the  right  to  nominate  participants  and  to 
approve  or  reject  participants 
recommended  by  the  grantee  institution. 
Priority  must  be  given  to  foreign 
participants  who  have  not  traveled  to 
the  United  States.  EGA  encourages 
applicants  to  design  programs  for  non- 
English  speakers  where  appropriate. 
The  Bureau  is  particularly  interested  in 
projects  that  focus  on  or  include  persons 
with  disabilities  in  any  of  the  above- 
listed  themes. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review- 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy.  "  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  sections  of  U.S.  embassies 
overseas,  where  appropriate.  Eligible 
proposals  will  be  subject  to  compliance 
with  Federal  and  Bureau  regulations 
and  guidelines  and  forwarded  to  Bureau 


grant  panels  for  advisory'  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants)  resides  with 
the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered,  and  all  are 
important  in  the  proposal  evaluation. 
Proposals  should  address  each  of  these 

criteria; 

1.  Program  Planning  and  Ability  to 
Achieve  Objectives:  Program  objectives 
should  be  stated  clearly  and  precisely 
and  should  reflect  the  applicant's 
expertise  in  the  subject  area  and  the 
region.  Objectives  should  respond  to  the 
prioritv  topics  in  this  announcement, 
and  relate  to  the  current  conditions  in 
the  target  country  or  countries. 
Objectives  should  be  reasonable, 
attainable,  and  tied  to  the  anticipated 
outcomes  of  the  project.  A  detailed  work 
plan  should  explain  step-by-step  how 
objectives  would  be  achieved  and 
should  include  a  timetable  for 
completion  of  major  tasks.  The 
substance  of  project  planning, 
orientation  sessions,  workshops, 
presentations,  consultations,  site  visits 
and  seed/sub-grant  projects  should  be 
included  as  attachments  (i.e.  sample 
agendas,  draft  applications,  etc.). 
Responsibilities  of  U.S.  and  in-country 
partners  should  be  clearly  described. 

2.  Institutional  Capacity:  The 
proposal  should  include:  (a)  The  U.S. 
institution's  mission  and  date  of 
establishment:  (b)  detailed  information 
about  the  capacity  of  any  partner 
institutions,  and  the  history  of  the 
partnership(s):  (c)  an  outline  of  prior 
awards — U.S.  government  and  private 
support  received  for  the  target  theme/ 
region;  and  (d)  descriptions  of 
experienced  staff  members  and  other 
resource  persons  who  would  implement 
the  program.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals.  The  narrative  should 
demonstrate  proven  ability  to  handle 
logistics.  The  proposal  should  reflect 
the  institution's  expertise  in  the  subject 
area  and  knowledge  of  the  conditions  in 
the  target  country/region(s).  Specific 
information  about  the  African  partners' 
activities  and  accomplishments  is 
required  and  should  be  included  in  the 
section  on  "Institutional  Capacity." 
Resumes  for  individuals  mentioned  in 


the  proposal  should  be  included, 
including  proposed  U.S.  and  African 
staff,  trainers,  consultants,  etc 

3.  Cost  Effectiveness:  Overhead  and 
administrative  costs  for  the  proposal, 
including  salaries,  honoraria  and 
subcontracts  for  ser\'ices,  should  be  kept 
to  a  minimum, 

4.  Cost  Sharing:  Applicants  are 
encouraged  to  cost  share  a  portion  of 
overhead  and  administrative  expenses. 
Cost  sharing,  including  contributions 
from  the  applicant,  U.S.  or  African 
partners,  and  other  sources,  should  be 
included  in  the  budget.  Although  no 
minimum  amount  of  cost  sharing  is 
stipulated  in  this  competition, 
preference  will  be  given  to  proposals 
which  provide  cost  sharing  of  at  least  20 
percent  of  total  program  costs. 

5.  Program  Evaluation:  The  proposal 
must  include  a  plan  and  methodology  to 
evaluate  the  program's  successes,  both 
as  activities  unfold  and  at  the  program's 
conclusion.  EGA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique  (such 
as  a  series  of  questions  for  a  focus 
group)  to  link  outcomes  to  original 
program  objectives.  The  evaluation  plan 
should  include  a  summation  of  goals 
and  results  desired,  and  an  indication  of 
what  types  of  information  would  be 
used  to  determine  if  these  goals  were 
met  or  results  achieved,  as  well  as  a 
description  of  how  the  applicant  would 
gather  and  evaluate  this  information 
Please  include  with  the  proposal  any 
evaluation  tools  (survey/focus  group 
questions)  that  would  be  used  as  part  of 
the  overall  plan 

6.  FoUow-Un  Activities:  The  proposal 
should  provide  a  plan  for  continued 
follow-on  activity  (beyond  the  EGA 
grant  period),  ensuring  that  EGA- 
supported  programs  are  not  isolated 
events.  Follow-on  activities  sponsored 
bv  the  applicant  should  be  clearly 
outlined. 

7.  Support  of  Diversity:  The  proposed 
project  should  demonstrate  substantive 
support  of  the  Bureau's  policy  on 
diversity.  Program  content  (training 
sessions,  resource  materials,  follow-on 
activities)  and  program  administration 
(participant  selection  process, 
orientation,  evaluation,  resource/ staff 
persons)  should  address  diversity  in  a 
comprehensive  and  innovative  manner. 
Applicants  should  refer  to  EGAs 
Diversitv,  Freedom  and  Democracy 
Guidelines  below  and  on  page  four  of 
the  Proposal  Submission  Instructions 

(PSD. 

8.  Multiplier  Effect/Impact: 
Applicants  should  describe  how 
responsibility  and  ownership  of  the 
program  would  be  transferred  to  the 
African  participants  to  ensure  continued 
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activity  and  impact.  Programs  should  be 
designed  so  that  the  sharing  of 
information  and  training  that  occurs 
during  the  grant  period  will  continue 
long  after  the  grant  period  is  over. 
Proven  methods  of  sustainability 
include,  but  are  not  limited  to:  A  model 
TOT  program  that  would  include  initial 
training,  practice  presentation  sessions 
for  the  African  participants,  followed  by 
training  activities  coordinated  and 
implemented  by  the  African 
participants  in  their  home  countries;  a 
commitment  to  create  or  support  in- 
coimtrv'  training/resource  centers:  a 
curriculum  program  that  would  include 
teacher  training,  lesson  plan 
development,  and  cooperation  with 
ministries  of  education  and  related 
education  administrators  on 
implementation;  development  of  online 
communities,  professional  networks  or 
professional  associations;  regularly 
published  electronic  and/or  hard-copy 
newsletters. 

Proposals  will  be  more  competitive  to 
the  extent  that  they  have:  an  active, 
existing  partnership  between  a  U.S. 
organization  and  African  institution(s): 
a  proven  successful  track  record  for 
conducting  program  activity;  cost- 
sharing  from  U.S.  and  African  sources, 
including  donations  of  air  fares,  hotel 
and/or  housing  costs,  ground 
transportation,  interpreters,  room 
rentals,  etc.;  experienced  staff  with 
relevant  language  ability;  a  clear, 
convincing  plan  outlining  exactly  how 
the  program  components  will  be  carried 
out  and  how  permanent  results  will  be 
accomplished  as  a  result  of  the  grant; 
and  a  follow-on  plan  that  extends 
beyond  the  Bureau  grant  period.  Please 
refer  to  the  Review  Criteria  above. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Funding  authority  for  the 
program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 


Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  bv  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  U.S.  Department  of 
State  procedures. 

Uated:  .-Xpril  11.  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(FR  Dor.  02-950.3  Filed  4-17-02:  8:45  am] 

BILLING  CODE  4710-05-P 

DEPARTMENT  OF  STATE 

[Public  Notice  3993] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
FREEDOM  Support  Educational 
Partnerships  Program  (Formerly  NIS 
College  and  University  Partnerships 
Program  and  NIS  Community  College 
Partnerships  Program) 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  in  the 
Department  of  State  announces  an  open 
competition  for  the  FREEDOM  Support 
Educational  Partnerships  Program. 
Accredited,  post-secondary  educational 
institutions  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  apply  to 
pursue  institutional  or  departmental 
objectives  in  partnership  with  foreign 
counterpart  institutions  with  support 
from  the  FREEDOM  Support 
Educational  Partnerships  Program. 
These  objectives  should  support  the 
overall  goals  of  the  Program:  to  support 
democratic  systems  and  market 
economies  in  Armenia,  Azerbaijan, 
Georgia.  Kazakhstan,  Kyrgyzstan, 
Moldova,  Russia,  Tajikistan,  Ukraine, 
and  Uzbekistan,  and  to  strengthen 
mutual  understanding  and  cooperation 
between  these  countries  and  United 
States  on  subjects  of  enduring  common 
interest  to  the  participating  countries 


and  institutions.  The  means  for 
achieving  these  objectives  may  include 
teaching,  scholarship,  and  outreach  to 
professionals  and  other  members  of  the 
communities  served  by  the  participating 
institutions. 

Program  Overview 

The  FREEDOM  Support  Educational 
Partnerships  Program,  formerly  known 
as  the  NIS  College  and  University 
Partnerships  Program  and  as  the  NIS 
Community  College  Partnerships 
Program,  supports  institutional  linkages 
in  higher  education  with  partners  in 
eligible  countries  with  funding  available 
through  the  FREEDOM  Support  Act.  In 
each  of  the  three  prior  years,  the  Bureau 
issued  a  separate  solicitation  for 
community  colleges.  This  year,  in  an 
effort  to  streamline  the  administration  of 
grants,  both  programs  are  combined  in 
this  RFGP. 

The  Bureau  also  supports  institutional 
linkages  in  higher  education  with 
partners  worldwide  through  the 
Fulbright  Educational  Partnerships 
Program.  Pending  availability  of  FY 
2003  funding,  it  is  anticipated  that  a 
separate  Request  for  Grant  Proposals  for 
the  Fulbright  Educational  Partnerships 
Program  will  appear  on  the  State 
Department  Web  site  at  http:// 
exchanges. state.gov/education/rfgps. 

Other  RFGPs  for  educational 
partnerships  may  also  be  published  this 
fiscal  year. 

Project  Objectives 

This  RFGP  does  not  prescribe  specific 
project  objectives,  but  establishes  the 
parameters  within  which  applicants  are 
invited  to  propose  projects.  Proposals 
should  explain  how  project  activities 
will  enable  participants  to  achieve 
specific  institutional  changes. 
Institutional  objectives  should  be 
consistent  with  the  Program's  goal  of 
supporting  democratic  systems  based  on 
market  economies  in  the  eligible 
countries.  While  the  benefits  of  the 
project  to  each  of  the  participating 
institutions  may  differ  significantly  in 
nature  and  scope  based  on  their 
respective  needs  and  resource  bases, 
proposals  should  outline  well-reasoned 
strategies  that  are  designed  to  meet 
specific  objectives  for  each  participating 
U.S.  and  foreign  department  or 
'  institution  as  a  whole.  Proposals  to 
pursue  a  limited  number  of  related 
thematic  objectives  at  each  institution 
are  generally  preferred  to  proposals 
addressing  a  large  number  of  unrelated 
objectives. 

For  example,  proposals  may  outline 
the  parameters  and  possible  content  of 
new  courses:  new  research  or  teaching 
specializations  or  methodologies;  new 
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or  revised  curricula;  new  programs  for 
outreach  to  educators,  professional 
groups,  or  the  general  public.  Proposals 
should  explain  clearly  their  strategies  to 
promote  curriculum,  faculty,  and  staff 
development,  as  well  as  administrative 
reform,  at  the  foreign  partner 
institution(s).  Projects  may  result  in  the 
development  of  a  new  academic 
program  or  the  restructuring  of  an 
existing  program,  and  should  equip 
institutions  of  higher  education  to 
contribute  to  democracy  and  open 
markets  in  the  foreign  partner  country-. 
Plans  to  enable  participants  to  extend 
the  benefits  of  the  project  to  larger 
audiences  through  outreach  to  foreign 
government,  NGO.  and  business 
representatives  are  especially 
encouraged.  Proposals  should  also 
outline  benefits  that  would  accrue  to  the 
U.S.  institutional  partner(s). 

In  addition  to  demonstrating  how 
each  participating  institution  can  assist 
its  partner(s)  to  meet  institutional  goals, 
proposals  should  also  explain  how  this 
cooperation  will  enable  each  institution 
to  address  its  own  needs.  Accordingly, 
applicants  are  encouraged  to  describe 
the  needs  and  deficiencies  as  well  as  the 
capabilities  and  strengths  of  each 
participating  department  and 
institution,  and  how  each  institution 
will  contribute  to  and  benefit  from  the 
achievement  of  project  objectives. 
Proposals  that  realistically  assess 
institutional  capacities  will  be  better 
able  to  outline  compelling  objectives 
that  address  institutional  needs  and 
justify  a  request  for  support.  To  be 
competitive,  proposals  should 
demonstrate  that  the  participating 
institutions  understand  one  another  and 
are  committed  to  mutual  support  and 
cooperation  in  project  implementation. 

Ifthe  proposed  partnership  would 
occur  within  the  context  of  a  previous 
or  ongoing  project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  concurrent  projects. 
Previous  projects  should  be  described, 
with  details  about  the  amounts  and 
sources  of  support  and  the  results  of 
previous  cooperative  efforts. 

Institutions  receiving  partnership 
grant  awards  will  be  expected  to  submit 
periodic  reports  on  the  results  of 
program  activities.  Proposals  should 
outline  and  budget  for  a  methodology 
for  project  evaluation.  The  evaluation 
plan  should  include  an  assessment  of 
the  current  status  of  each  participating 
department's  and  institution's  needs  at 
the  time  of  program  inception  with 
specific  reference  to  project  objectives; 
formative  evaluation  to  allow  for  mid- 
course  revisions  in  the  implementation 


strategy;  and,  at  the  conclusion  of  the 
project,  summative  evaluation  of  the 
degree  to  which  the  project's  objectives 
have  been  achieved  together  with 
observations  about  the  project's 
continuing  potential  to  influence  the 
participating  institutions  and  their 
surrounding  communities  or  societies. 
The  final  evaluation  should  also  include 
recommendations  about  how  to  build 
upon  project  achievements.  Evaluative 
obser\'ations  by  external  consultants 
with  appropriate  subject  and  regional 
expertise  are  especially  encouraged. 

Costs 

A  U.S.  college  or  university  must 
submit  the  proposal  and  must  be 
prepared  to  ser\'e  as  the  grant  recipient 
with  responsibility  for  project 
coordination.  Proposals  must  include 
letters  of  commitment  from  all 
institutional  partners  including  the 
institution  submitting  the  proposal 
Each  letter  must  be  signed  by  an  official 
who  is  authorized  to  commit 
institutional  resources  to  the  project. 

The  commitment  of  all  partner 
institutions  to  the  proposed  project 
should  be  reflected  in  the  cost-sharing 
which  they  offer  in  the  context  of  their 
respective  institutional  capacities. 
Although  the  contributions  offered  by 
U.S.  and  foreign  institutions  with 
relatively  few  resources  may  be  less 
than  those  offered  by  applicants  with 
greater  resources,  all  participating 
institutions  should  identify-  appropriate 
cost-sharing.  These  costs  may  include 
estimated  in-kind  contributions. 
Proposed  cost-sharing  will  be 
considered  an  important  indicator  of 
each  participating  institution's  interest 
in  the  project  and  potential  to  benefit 
from  it. 

The  Bureau's  support  may  be  used  to 
assist  with  the  costs  of  the  exchange 
visits  as  well  as  the  costs  of  the 
administration  of  the  project  by  the  U.S. 
grantee  institution.  U.S.  administrative 
costs  that  may  be  covered  by  the  Bureau 
include  administrative  salaries,  faculty 
replacement  costs,  and  direct 
administrative  costs  but  not  indirect 
costs.  In  addition  to  the  U.S. 
administrative  costs,  the  cost  of 
administering  the  project  at  the  foreign 
partner  organization(s)  is  eligible  for  the 
Bureau's  support  and  may  be  listed 
within  the  program  budget.  Although 
each  grant  will  be  awarded  to  a  single 
U.S.  institutional  partner,  adequate 
provision  in  the  proposal  for  the 
administrative  costs  of  the  project  at  all 
partner  institutions,  including  the 
foreign  partner(s),  is  strongly 
encouraged  especially  if  a  foreign 
partner  has  relatively  few  resources. 
More  information  on  partner  institution 


eligibility  in  this  competition  is  found 
in  this  RFGP  under  the  headings  "U.S. 
Institution  and  Participant  Eligibility" 
and  "Foreign  Institution  and  Participant 
Eligibility." 

The  proposal  may  include  a  request 
for  funding  to  reinforce  the  activities  of 
exchange  participants  through  the 
establishment  and  maintenance  of 
Internet  and/or  electronic  mail  facilities 
as  well  as  through  interactive 
technology  or  non-technology-based 
distance-learning  programs  Funding 
may  not  be  used  for  the  establishment 
or  maintenance  of  these  facilities  at 
governmental  organizations  in  the  U.S. 
or  at  foreign  governmental  organizations 
other  than  universities.  Projects 
focusing  primarily  on  technology  or 
physical  infrastructure  development  are 
not  eligible  for  consideraticn  under  this 
competition.  The  funding  requested  for 
educational  and  technical  materials  in 
support  of  project  activities  should  not 
exceed  25  percent  of  the  Bureau's 
funding  for  the  project.  Proposals  with 
distance  learning  components  should 
describe  pertinent  course  delivery 
methods,  audiences,  and  technical 
requirements.  Proposals  that  include 
Internet,  electronic  mail,  and  other 
interactive  technologies  in  countries 
where  these  technologies  are  not  easily 
maintained  or  financed  should  discuss 
how  the  foreign  partner  institution  will 
cover  their  costs  after  the  project  ends. 

See  the  associated  document  entitled 
"Project  Objectives.  Goals,  and 
Implementation"  (POGI)  for  additional 
information  on  the  funding  the  Bureau 
mav  provide  and  on  restrictions  and 
maximum  amounts  that  apply  to  certain 
budget  categories. 

Applicants  may  propose  other  project 
activities  not  specifically  mentioned  in 
this  solicitation  ifthe  activities  reinforce 
the  impact  of  the  project. 

Pending  the  availability  of  FY  2003 
funds,  the  maximum  award  in  the  F'Y 
2003  competition  will  be  S300.000.  The 
program  awards  grants  for 
approximately  three  years. 

Awards  mav  be  extended  on  a  no-cost 
basis  beyond  the  initial  grant  period  by 
mutual  agreement  if  progress  toward 
project  goals  is  satisfactory.  Requests  for 
amounts  smaller  than  the  maximum  are. 
eligible.  Budgets  and  budget  notes 
should  carefully  justify-  the  amounts 
requested.  Grants  awEU-ded  to 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Foreign  Country  and  Location 
Eligibility 

Foreign  partners  from  the  following 
countries  are  eligible: 


19300 


Federal  Register / Vol.  67,  No.  75 /Thursday.  April  18.  2002 /Notices 


— Annenia; 
— Azerbaijan; 
— Georgia: 
— Kazakhstan; 
— Kyrgyzstan; 
— Moldova; 

— Russia:  Proposals  for  partnerships 
with  institutions  located  in  Moscow 
or  St.  Petersburg  should  clearly 
indicate  how  those  partnerships 
would  have  an  impact  on  other 
regions.  Proposals  which  designate  a 
partner  institution  in  the  Russian  Far 
East  and  in  Tomsk  are  especially 
encouraged. 
— Tajikistan:  In  consideration  of  the 
current  State  Department  warning 
advising  U.S.  citizens  to  defer  travel 
to  Tajikistan,  proposals  should  not 
include  travel  to  Tajikistan  by  U.S. 
participants  for  at  least  the  first  year 
of  the  project.  In  the  event  a  grant  is 
awarded,  the  grantee  should  consult 
with  the  program  office  regarding 
possible  travel  by  U.S.  participants. 
— Ukraine:  Proposals  which  designate 
partner  institutions  outside  Kiev  are 
encouraged; 
— Uzbekistan. 

Partnerships  including  a  secondary' 
foreign  partner  in  a  country  not 
included  in  the  above  list  are  eligible; 
however,  with  the  exception  noted 
below  under  the  heading  "Central 
European  Partners,"  the  Bureau  will  not 
cover  overseas  partner  costs  of  partners 
that  are  not  from  the  eligible  countries 
listed  in  this  section. 

Central  European  Partners:  The 
Bureau  encourages  proposals  that  build 
upon  established  collaboration  between 
U.S.  institutions  and  their  partners  in 
Central  and  Eastern  Europe  in  order  to 
support  faculty  and  curriculum 
development  in  eligible  countries  and  to 
promote  regional  cooperation.  Funds 
may  be  budgeted  for  the  exchange  of 
faculty  between  foreign  partner 
institutions  and  institutions  of  higher 
learning  in  Central  and  Eastern  Europe 
(applicants  planning  to  submit 
proposals  for  trilateral  partnerships  with 
a  partner  from  Central  and  Eastern 
Europe  are  encouraged  to  contact  the 
program  office). 

Eligible  Fields 

The  following  fields  are  eligible: 
— The  social,  political,  and  economic 

sciences; 
— Business,  accounting  and  trade; 
— Journalism  and  media  studies; 
— Law; 
— Public  administration  and  public 

policy  analysis; 
— Library  science; 
— Education,  continuing  education,  and 

educational  administration.  Projects 


in  educational  administration  may 
address  institutional  administrative 
reform  within  one  of  the  eligible 
fields  above,  may  attempt  to 
modernize  university  governance,  or 
may  support  the  creation  of  a  degree 
or  certificate  program  in  educational 
administration. 

U.S.  Institution  and  Participant 
Eligibility 

The  lead  institution  and  grant 
recipient  in  the  project  must  be  an 
accredited  U.S.  college  or  university. 
Applications  from  community  colleges, 
institutions  serving  significant  minority 
populations,  undergraduate  liberal  arts 
colleges,  comprehensive  universities, 
research  universities,  and  combinations 
of  these  types  of  institutions  are  eligible. 
The  lead  U.S.  organization  in  a 
consortium  or  other  combination  of 
cooperating  institutions  is  responsible 
for  submitting  the  application.  Each 
application  must  document  the  lead 
organization's  authority  to  represent  all 
U.S.  cooperating  partners.  Secondary 
U.S.  partners  may  include  governmental 
or  non-governmental  organizations  at 
the  federal,  state,  or  local  levels  as  well 
as  non-profit  service,  community  and 
professional  organizations. 

With  the  exception  of  translators  and 
outside  evaluators,  participation  is 
limited  to  teachers,  advanced  graduate 
students,  and  administrators  from  the 
participating  U.S.  institution(s).  All 
participants  who  are  funded  by  the 
Bureau  under  the  program  budget  and 
who  represent  the  U.S.  institution  must 
be  U.S.  citizens.  Advanced  graduate 
students  at  the  U.S.  institution(s)  are 
eligible  for  support  from  the  project  as 
visiting  instructors  at  a  reign  partner 
institution. 

Foreign  Institution  and  Participant 
Eligibility 

In  eligible  countries,  participation  as 
a  primary  partner  is  open  to  recognized 
degree  granting  institutions  of  post- 
secondary  education.  Secondary 
partners  may  include  independent 
research  institutes,  relevant 
governmental  organizations,  and  private 
non-profit  organizations  with  project- 
related  educational  objectives.  Except 
for  translators  and  outside  consultants 
reporting  on  the  status  of  project 
objectives,  participation  is  limited  to 
teachers,  administrators,  researchers,  or 
advanced  students  from  the 
participating  foreign  institution(s).  Any 
advanced  student  participant  must  have 
teaching  responsibilities  or  be  preparing 
for  such  responsibilities.  Foreign 
participants  must  be  both  qualified  to 
receive  U.S.  J-1  visas  and  willing  to 
travel  to  the  U.S.  under  the  provisions 


of  a  J-1  visa  during  the  exchange  visits 
funded  by  this  Program.  Foreign 
participants  may  not  be  U.S.  citizens. 

Ineligibility 

A  proposal  will  be  deemed 
technically  ineligible  for  consideration 
if; 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  in  this  document 
and  in  the  Solicitation  Package; 

(2)  It  is  not  received  bv  the  deadline; 

(3)  It  is  not  submitted  by  the  U.S. 
partner; 

(4)  One  of  the  partner  institutions  is 
ineligible; 

(5)  The  foreign  country  or  geographic 
location  is  ineligible. 

Authority 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  for  Russia  and 
Emerging  Eurasian  Democracies  and 
Open  Markets  Support  Act  of  1^92 
(FREEDOM  Support  Act). 

Projects  must  conform  with  the 
Bureau's  requirements  and  guidelines 
outlined  in  the  solicitation  package  for 
this  RFGP.  Proposals  that  do  not  follow 
RFGP  requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  will  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

Announcement  Title  and  Number 

All  communications  with  the  Bureau 
concerning  this  announcement  should 
refer  to  the  FREEDOM  Support 
Educational  Partnerships  Program  and 
reference  number  ECA/A/S/U-03-04. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
Bureau  of  Educational  and  Cultural 
Affairs  by  5  p.m.  Washington.  DC  time 
on  Friday,  December  6,  2002.  Faxed 
documents  will  not  be  accepted 
(although  faxed  letters  of  commitment 
from  non-U.S.  institutional  partners 
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may  be  submitted  as  part  of  the  original 
proposal),  nor  will  documents 
postmarked  on  Friday.  December  6. 
2002  but  received  on  a  later  date. 

Approximate  Grant  Duration 

Pending  the  availability  of  funds, 
grant  activities  should  begin  on  or  about 
September  1.  2003  and  should  be 
planned  to  extend  for  approximately 
three  years. 

To  Download  a  Solicitation  Package 
Via  Internet 

Projects  must  conform  with  the 
Bureau's  requirements  and  guidelines 
outlined  in  the  Solicitation  Package  for 
this  RFGP.  The  Sohcitation  Package 
includes  more  detailed  award  criteria, 
all  application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  The  Solicitation  Package 
includes  the  Project  Objectives,  Goals, 
and  Implementation  (hereafter,  POGI) 
and  the  Proposal  Submission 
Instructions  (hereafter,  PSI).  The  entire 
Solicitation  Package  may  be 
downloaded  from  the  Bureau's  Web  site 
at:  http://exchanges.state.gov/ 
education/ if gps.  Please  read  all 
information  before  downloading. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the 
Humphrey  Fellowships  and 
Institutional  Linkages  Branch 
(FREEDOM  Support  Educational 
Partnerships  Program);  Office  of  Global 
Educational  Programs;  Bureau  of 
Educational  and  Cultural  Affairs;  EGA/ 
A/S/U,  Room  349;  U.S.  Department  of 
State;  SA-44,  301  Fourth  Street,  SW., 
Washington.  DC  20547:  phone:  (202) 
619-5289,  fax:  (202)  401-1433. 
Prospective  applicants  are  strongly 
encouraged  to  communicate  about  their 
proposals  with  one  of  the  following 
regional  program  officers:  Alanna  Bailey 
(telephone:  (202)  205-8266,  e-mail: 
abailey@pd.state.gov)  on  all  inquiries 
and  correspondence  regarding 
partnerships  in  the  Central  Asia  or 
Caucasus  regions;  Jonathan  Cebra 
(telephone:  (202)  205-8379,  e-mail: 
jcebra@pd.state.gov)  on  all  inquiries  and 
correspondence  regarding  partnerships 
with  institutions  in  Ukraine;  Marie 
Grant  (telephone:  (202)  619-5313.  e- 
mail:  mwestbro@pd .state.gov)  on 
inquiries  and  correspondence  regarding 
partnerships  in  Moldova;  Michelle 
Johnson  (telephone:  (202)  205-8434,  e- 
mail:  johnsonmi@pd.state.gov)  on  all 
inquiries  and  correspondence  regarding 
partnerships  with  institutions  in  Russia. 

Once  the  RFGP  deadline  has  passed. 
Department  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 


until  the  Bureau  proposal  review 
process  has  been  completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  hard 
copies  of  the  complete  application 
package  should  be  sent  by  the  project's 
lead  U.S.  college  or  university  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref: 
ECA/A/S/U-03-04,  Program 
Management,  ECA/EX/PM.  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

No  later  than  one  week  after  the 
deadline  for  receipt  of  the  grant 
proposal,  applicants  must  also  submit 
the  "Proposal  Title  Page,  "  "Executive 
Summary,"  and  "Proposal  Narrative," 
sections  of  the  proposal  as  e-mail 
attachments  in  Microsoft  Word 
(preferred),  WordPerfect,  or  as  ASCII 
text  files  to  the  following  e-mail 
address:  partnerships@pd.stote.gov.  In 
the  e-mail  message  subject  line,  include 
the  following:  ECA/A/S/U-03-04  and 
the  country  or  countries  of  the  foreign 
partner(s)  together  with  the  names  of  the 
U.S.  and  foreign  partner  institutions.  To 
reduce  the  time  needed  to  obtain 
advisory  comments  from  the  Public 
Affairs  Sections  of  U.S.  Embassies 
overseas,  the  Bureau  will  transmit  these 
files  electronically  to  these  offices. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity  "  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender. 
reUgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carr>-ing  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy."  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 


governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible, 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  All  eligible 
proposals  will  be  evaluated  by 
independent  external  reviewers.  These 
reviewers,  who  will  be  professional, 
scholarlv.  or  educational  experts  with 
appropriate  regional  and  thematic 
knowledge,  will  provide 
recommendations  and  assessments  for 
consideration  by  the  Bureau.  The 
Bureau  will  consider  for  funding  only 
those  proposals  which  are 
recommended  for  funding  by  the 
independent  external  reviewers 

Proposals  may  be  reviewed  by  the 
Office  of  the  Legal  Advisor  or  by  other 
offices  of  the  U.S.  Department  of  State. 
In  addition,  U.S.  Embassy  officers  may 
provide  advisory  comment.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  States  Assistant 
Secretar\'  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  will  reside  with  the 
Bureau's  grants  officer. 

Review  Criteria 

All  reviewers  will  use  the  criteria 
below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
reviewed  competitively  according  to 
these  criteria,  which  are  not  rank- 
ordered  or  weighted, 

(1)  Broad  and  Enduring  Significance 
of  Institutional  Objectives:  Project 
objectives  should  have  significant  and 
ongoing  results  for  the  participating 
institutions  and  for  their  surrounding 
societies  or  communities  by  providing  a 
deepened  understanding  of  critical 
issues  in  one  or  more  of  the  eligible 
fields.  Project  objectives  should  relate 
clearlv  to  institutional  and  societal 
needs, 

(2)  Creativity  and  Feasibility  of 
Strategy  to  Achieve  Project  Objectives: 
Strategies  to  achieve  project  objectives 
should  be  feasible  and  realistic  within 
the  projected  budget  and  timeframe. 
These  strategies  should  utilize  and 
reinforce  exchange  activities  creatively 
to  ensure  an  efficient  use  of  program 
resources. 

(3)  Institutional  Commitment  to 
Cooperation:  Proposals  should 
demonstrate  significant  understanding 
by  each  institution  of  its  own  needs  and 
capacities  and  of  the  needs  and 
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capacities  of  its  proposed  partner(s), 
together  with  a  strong  commitment  by 
the  partner  institutions,  during  and  after 
the  period  of  grant  activity,  to  cooperate 
with  one  another  in  the  mutual  pursuit 
of  institutional  objectives. 

(4)  Project  Evaluation:  Proposals 
should  outline  a  methodology  for 
determining  the  degree  to  which  a 
project  meets  its  objectives,  both  while 
the  project  is  underway  and  at  its 
conclusion.  The  final  project  evaluation 
should  include  an  external  component 
and  should  provide  observations  about 
the  project's  influence  within  the 
participating  institutions  as  well  as  their 
surrounding  communities  or  societies. 

(5)  Cost-effectiveness:  Administrative 
and  program  costs  should  be  reasonable 
and  appropriate  with  cost  sharing 
provided  by  all  participating 
institutions  within  the  context  of  their 
respective  capacities.  We  view  cost 
sharing  as  a  reflection  of  institutional 
commitment  to  the  project.  Although 
indirect  costs  are  eligible  for  inclusion 
as  cost  sharing  by  the  applicant, 
contributions  should  not  be  limited  to 
indirect  costs. 

(6)  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  are 
included  in  project  objectives  for  all 
institutional  partners.  Issues  resulting 
from  differences  of  race,  ethnicity, 
gender,  religion,  geography,  socio- 
economic status,  or  physical  challenge 
should  be  addressed  during  project 
implementation.  In  addition,  project 
participants  and  administrators  should 
reflect  the  diversity  within  the  societies 
which  they  represent  (see  the  section  of 
this  document  on  "Diversity,  Freedom, 
and  Democracy  Guidelines").  Proposals 
should  also  discuss  how  the  various 
institutional  partners  approach  diversity 
issues  in  their  respective  communities 
or  societies. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  State  Department 
representative.  Explanatory  information 
provided  by  the  Department  of  State 
that  contradicts  published  language  will 
not  be  binding.  Issuance  of  the  RFGP 
does  not  constitute  an  award 
commitment  on  the  part  of  the 
Goverimient.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification  Final  awards  cannot  be 
made  until  funds  have  been 


appropriated  by  Congress,  allocated  and 
committed  through  internal  Bureau 
procedures. 

Dated:  April  11.  2002. 

Patricia  S.  Harrison, 

Assistant  Secretary  for  Educationa]  and 
Cultural  Affairs.  Department  of  State. 

[PR  Doc.  02-9506  Filed  4-17-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Educational  and  Cultural 
Affairs 

[Public  Notice  3992] 

Request  for  Grant  Proposals:  Fulbriglit 
Educational  Partnerships  Program 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  in  the 
Department  of  State  armounces  an  open 
competition  for  the  Fulbright 
Educational  Partnerships  Program. 
Accredited,  post-secondary  educational 
institutions  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  apply  to 
pursue  institutional  or  departmental 
objectives  in  partnership  with  foreign 
counterpart  institutions  with  support 
from  the  Fulbright  Educational 
Partnerships  Program.  These  objectives 
should  support  the  overall  goals  of  the 
Program:  to  strengthen  the 
understanding  of  the  United  States  in 
foreign  cultures  and  societies,  and  to 
strengthen  the  understanding  of  foreign 
cultures  and  societies  in  the  United 
States,  by  encouraging  cooperation 
between  U.S.  and  foreign  educational 
institutions  on  subjects  of  enduring 
common  interest  to  the  United  States,  to 
the  other  countries,  and  to  the 
institutions  participating  in  the 
Program.  Proposals  to  increase  the 
understanding  of  the  United  States  in 
countries  and  societies  with 
significantly  Islamic  populations  are 
especially  encouraged  this  fiscal  year,  as 
are  proposals  to  increase  the 
understanding  of  these  countries  and 
societies  in  the  United  States. 

Program  Overview 

The  Bureau's  primary  support  for 
institutional  academic  linkages  at  the 
tertiary  level  was  provided  previously 
under  programs  known  as  the  College 
and  University  Affiliations  Program  and 
the  Educational  Partnerships  Program. 
The  Fulbright  Educational  Partnerships 
Program  is  a  new  program  carrying 
forward  the  traditions  of  its 
predecessors.  As  in  any  Fulbright 
exchange  activity,  the  successful  pursuit 
of  project  objectives  will  depend  on  the 


commitment  of  participants  and  their 
institutions  to  understand  one  another 
and  their  respective  approaches  to 
critical  issues  requiring  international 
cooperation.  Partners  under  this 
Program  will  be  considered  "Fulbright 
institutional  partners"  by  the  J.  William 
Fulbright  Foreign  Scholarship  Board. 

The  U.S.  and  foreign  institutions  of 
current  and  former  Fulbright  grantees 
are  encouraged  to  submit  proposals  that 
build  on  the  achievements  of  the 
individual  Fulbrighters  and  extend  their 
impact  through  broadened  cooperation 
between  the  Fulbright  host  institution 
and  the  one  to  which  the  individual 
participant  returns  at  the  conclusion  of 
the  grant  period.  Other  college  and 
university  teachers,  researchers,  and 
administrators  are  also  encouraged  to 
build  on  their  knowledge  of  educational 
needs  in  the  U.S.  and  foreign  countries 
through  institutional  cooperation  with 
support  from  the  Fulbright  Educational 
Partnerships  Program.  The  review 
criteria  outlined  in  this  document 
emphasize  the  importance  of  mutual 
commitment  and  shared  benefits. 
Proposals  that  do  not  benefit  all 
institutional  partners  are  not 
appropriate  to  this  Program.  Potential 
applicants  are  discouraged  from 
proposing  projects  that  have  been 
developed  previously  for  other 
programs  unless  the  projects  are 
reconceived  with  the  overall  goals  and 
review  criteria  for  the  Fulbright 
Educational  Partnerships  Program 
clearly  in  mind. 

Other  RFGPs  for  educational 
partnerships  may  also  be  published  this 
fiscal  year. 

Project  Objectives 

This  RFGP  for  the  Fulbright 
Educational  Partnerships  Program  does 
not  prescribe  specific  project  objectives, 
but  establishes  the  parameters  within 
which  applicants  are  invited  to  propose 
projects.  Proposals  should  explain  how 
project  activities  will  enable 
participants  to  achieve  specific 
institutional  changes.  While  the  benefits 
of  the  project  to  each  of  the  participating 
institutions  may  differ  significantly  in 
nature  and  scope  based  on  their 
respective  needs  and  resource  bases, 
proposals  should  outline  well-reasoned 
strategies  that  are  designed  to  meet 
specific  objectives  for  each  participating 
U.S.  and  foreign  department  or 
institution  as  a  whole.  For  example, 
proposals  may  outline  the  parameters 
and  possible  content  of  new  courses; 
new  research  or  teaching  specializations 
or  methodologies;  new  or  revised 
curricula;  new  programs  for  outreach  to 
educators,  professional  groups,  or  the 
general  public;  or  other  changes 
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specifically  anticipated  as  a  result  of  the 
project.  Proposals  to  pursue  a  limited 
number  of  related  thematic  objectives  at 
each  institution  are  preferred  to 
proposals  addressing  a  large  number  of 
unrelated  objectives. 

In  addition  to  demonstrating  how 
each  participating  institution  can  assist 
its  partner(s)  to  meet  institutional  goals, 
proposals  should  also  explain  how  this 
cooperation  will  enable  each  institution 
to  address  its  own  needs.  Accordingly, 
applicants  are  encouraged  to  describe 
the  needs  and  deficiencies  as  well  as  the 
capabilities  and  strengths  of  each 
participating  department  and 
institution,  and  to  explain  how  each 
institution  will  contribute  to  and  benefit 
from  the  achievement  of  project 
objectives.  Proposals  that  realistically 
assess  institutional  capacities  will  be 
better  able  to  outline  compelling 
objectives  that  address  institutional 
needs  and  justify  a  request  for  support. 
To  be  competitive,  proposals  should 
demonstrate  that  the  participating 
institutions  understand  one  another  and 
are  committed  to  mutual  support  and 
cooperation  in  project  implementation. 

If  the  proposed  partnership  would 
occur  within  the  context  of  a  previous 
or  ongoing  project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  concurrent  projects. 
Previous  projects  should  be  described, 
with  details  about  the  amounts  and 
sources  of  support  and  the  results  of 
previous  cooperative  efforts. 

Institutions  receiving  partnership 
grant  awards  will  be  expected  to  submit 
periodic  reports  on  the  results  of 
program  activities.  Proposals  should 
outline  and  budget  for  a  methodology 
for  project  evaluation.  The  evaluation 
plan  should  include  an  assessment  of 
the  current  status  of  each  participating 
department's  and  institution's  needs  at 
the  time  of  program  inception  with 
specific  reference  to  project  objectives; 
formative  evaluation  to  allow  for  mid- 
course  revisions  in  the  implementation 
strategy:  and.  at  the  conclusion  of  the 
project,  summative  evaluation  of  the 
degree  to  which  the  project's  objectives 
have  been  achieved  together  with 
observations  about  the  project's 
continuing  potential  to  influence  the 
participating  institutions  and  their 
surrounding  communities  or  societies. 
The  final  evaluation  should  also  include 
recommendations  about  how  to  build 
upon  project  achievements.  Evaluative 
observations  by  external  consultants 
with  appropriate  subject  and  regional 
expertise  are  especially  encouraged. 


Costs 

A  U.S.  college  or  university  must 
submit  the  proposal  and  must  be 
prepared  to  serve  as  the  grant  recipient 
with  responsibility  for  project 
coordination.  Proposals  must  include 
letters  of  commitment  from  all 
institutional  partners.  Each  letter  must 
be  signed  by  an  official  who  is 
authorized  to  commit  institutional 
resources  to  the  project. 

The  commitment  of  all  partner 
institutions  to  the  proposed  project 
should  be  reflected  in  the  cost-sharing 
which  they  offer  in  the  context  of  their 
respective  institutional  capacities. 
Although  the  contributions  offered  by 
U.S.  and  foreign  institutions  with 
relatively  few  resources  may  be  less 
than  those  offered  by  applicants  with 
greater  resources,  all  participating 
institutions  should  identif\'  appropriate 
cost-sharing.  These  costs  may  include 
estimated  in-kind  contributions. 
Proposed  cost-sharing  will  be 
considered  an  important  indicator  of 
each  participating  institution's  interest 
in  the  project  and  potential  to  benefit 
from  it. 

The  Bureau's  support  may  be  used  to 
assist  with  the  costs  of  the  exchange 
visits  as  well  as  the  costs  of  the 
administration  of  the  project,  U.S. 
administrative  costs  that  may  be 
covered  by  the  Bureau  include 
administrative  salaries,  participant 
replacement  costs,  and  other  direct 
administrative  costs  but  not  indirect 
costs.  In  addition  to  the  U.S. 
administrative  costs,  the  cost  of 
administering  the  project  at  the  foreign 
partner  organization(s)  is  eligible  for 
support  by  the  Bureau  and  may  be  listed 
within  the  program  budget.  Adequate 
provision  in  the  proposal  for  the 
administrative  costs  of  the  project  at  all 
non-governmental  partner  institutions, 
including  the  foreign  partner(s).  is 
strongly  encouraged  especially  if  the 
foreign  partner  has  relatively  few- 
resources.  More  information  on  partner 
institution  eligibility  in  this  competition 
is  found  in  this  RFGP  under  the 
headings  "U.S.  Institution  and 
Participant  Eligibility"  and  "Foreign 
Country'  and  Participant  Eligibility." 

The  proposal  may  include  a  request 
for  funding  to  reinforce  the  activities  of 
exchange  participants  through  the 
establishment  and  maintenance  of 
Internet  and/or  electronic  mail  facilities 
as  well  as  through  interactive 
technology  or  non-technology-based 
distance-learning  programs.  Funding 
may  not  be  used  for  the  establishment 
or  maintenance  of  these  facilities  at 
governmental  organizations  in  the  U.S. 
or  at  foreign  governmental  organizations 


other  than  universities.  Projects 
focusing  primarily  on  technology  or 
phvsical  infrastructure  development  are 
not  eligible  for  consideration  under  this 
competition.  The  funding  requested  for 
educational  and  technical  materials  in 
support  of  project  activities  should  not 
exceed  approximately  20  percent  of  the 
Bureau's  funding  for  the  project. 
Proposals  with  distance  learning 
components  should  describe  pertinent 
course  deliver\'  methods,  audiences, 
and  technical  requirements.  Proposals 
that  include  Internet,  electronic  mail, 
and  other  interactive  technologies  in 
countries  where  these  technologies  are 
not  easily  maintained  or  financed 
should  discuss  how  the  foreign  partner 
institution  will  cover  their  costs  after 
the  project  ends. 

See  the  associated  document  entitled 
"Project  Objectives.  Goals,  and 
Implementation"  for  additional 
information  on  the  funding  the  Bureau 
mav  provide  and  on  restrictions  and 
maximum  amounts  that  apply  to  certain 
budget  categories. 

Applicants  may  propose  other  project 
activities  not  specifically  mentioned  in 
this  solicitation  if  the  activities  reinforce 
the  impact  of  the  project. 

Pending  the  availability  of  FY  2003 
funds,  the  maximum  award  in  the  FY 
2003  competition  will  be  SI  20.000.  The 
minimum  period  of  award  is  two  years. 
and  the  maximum  period  of  award  is 
three  years.  Requests  for  amounts 
smaller  than  the  maximum  are  eligible. 
Budgets  and  budget  notes  should 
carefully  justif\-  the  amounts  requested. 
Grants  awarded  to  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  S60.000. 
Tne  response  to  Requests  for  Grant 
Proposals  for  the  support  of 
partnerships  in  higher  education  has 
been  unusually  strong  in  recent  years.  In 
FY  2001,  the  last  year  for  which 
complete  data  are  available.  99  eligible 
proposals  were  submitted  to  the  College 
and  University  Affiliations  Program, 
and  17  awards  were  made 

Foreign  Country  and  Location 
Eligibility 

The  eligibility  of  foreign  countries 
and  locations  varies  from  year  to  year 
Proposals  may  not  include  more  than 
one  listed  countr\-  or  location  e.xcept  as 
noted  below  under  the  headings 
"Western  Hemisphere"  and  "South 
Asia."  Although  these  sections  indicate 
priority  concerns  and  emphases  within 
the  world  regions  listed,  applicants  are 
reminded  that  their  proposals  should 
outline  anticipated  benefits  to  the  U.S. 
partner(s)  as  well.  Proposals  to  increase 
the  understanding  of  the  United  States 
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in  countries  and  societies  with 
significantly  Islamic  populations  are 
especially  encouraged,  as  are  proposals 
to  increase  the  understanding  of  these 
countries  and  societies  in  the  United 
States. 

(1)  Europe/Eurasia:  We  encourage 
proposals  that  will  promote  deeper 
understanding  in  the  United  States  of 
social,  cultured ,  and  economic 
conditions  in  eligible  European 
countries,  and  a  deeper  understanding 
in  these  countries  of  social,  cultural, 
and  economic  conditions  in  the  United 
States.  We  also  encourage  proposals  that 
will  equip  universities  in  eligible 
European  countries  to  support  more 
market-oriented  economies,  democratic 
political  life,  civil  society,  or 
responsible  administrative  practices  in 
the  public  sector. 

Eligible  for  FY  2003:  Former  Yugoslav 
Republic  of  Macedonia,  Poland, 
Romania,  and  Turkey. 

In  addition,  pending  availability  of 
FY2003  funding,  it  is  anticipated  that  a 
separate  Request  for  Grant  Proposals 
under  the  FREEDOM  Support 
Educational  Partnerships  Program 
(which  combines  two  programs  formerly 
known  as  the  NIS  College  and 
University  Partnerships  Program  and 
the  NIS  Community  College 
Partnerships  Program)  will  appear  for 
this  fiscal  year  on  the  State  Department 
website  at  http://exchanges.state.gov/ 
education/rfgps.  For  information  about 
the  FREEDOM  Support  Educational 
Partnerships  Program,  which  supports 
partnerships  with  countries  previously 
recognized  as  belonging  to  the  Soviet 
Union,  contact  the  Humphrey 
Fellowships  and  Institutional  Linkages 
Branch,  Office  of  Global  Educational 
Programs  (ECA/A/S/U),  Room  349.  U.S. 
Department  of  State,  State  Annex  44, 
301  4th  Street,  SW.,  Washington,  DC 
20547,  phone:  (202)  619-5289,  fax:  (202) 
401-1433. 

(2)  Sub-Sahamn  Africa:  We  encourage 
projects  that  will  strengthen  the  role  of 
African  institutions  of  higher  education 
in  an  eligible  country's  development 
and  that  will  encourage  increased 
involvement  of  African  universities 
with  other  local  and  international 
institutions  that  contribute  to  African 
social,  political  or  economic 
development. 

Eligible  for  FY2003:  Nigeria,  Eritrea, 
Ethiopia,  Senegal,  and  Zambia. 

(3)  Western  Hemisphere:  We 
encourage  projects  that  will  strengthen 
civic  or  administrative  reform,  with 
special  interest  in  economic  reform, 
educational  development,  journalism, 
and  media  studies. 

Eligible  for  FY  2003:  Bolivia, 
Colombia,  Dominican  Republic, 


Ecuador,  Haiti,  Peru,  and  Venezuela.  Up 
to  two  of  these  listed  countries  may  be 
included  with  the  U.S.  in  a  project. 

(4)  East  Asia  and  the  Pacific:  We 
encourage  projects  that  will  promote 
democratic  values  and  practices,  that 
will  encourage  good  governance  and 
responsible  administrative  practices  in 
either  the  public  sector  or  the  private 
sector,  that  will  strengthen  civil  society 
or  the  freedom  and  independence  of  the 
media,  or  that  will  help  to  create  more 
transparent,  market-oriented  economies. 

Eligible  for  FY  2003:  Cambodia. 
People's  Republic  of  China,  Indonesia, 
Laos.  Malaysia,  the  Philippines  (with 
special  interest  in  projects  involving 
Mindanao),  and  Taiwan. 

(5)  North  Africa  and  the  Middle  East: 
We  encourage  projects  that  will  increase 
the  understanding  of  Islamic  cultures 
and  societies  in  the  United  States,  and 
the  understanding  of  U.S.  culture  and 
society  in  the  Islamic  world.  We  also 
encourage  projects  that  will  strengthen 
civil  society  in  eligible  foreign 
countries,  that  will  support  economic 
development,  or  that  will  encourage 
responsible,  transparent  administration 
in  the  public  sector. 

Eligible  for  FY  2003:  Algeria,  Bahrain, 
Gaza,  Egypt,  Jordan,  Lebanon,  Morocco, 
Oman,  Qatar,  Saudi  Arabia,  Syria, 
Tunisia,  and  West  Bank. 

(6)  South  Asia:  We  encourage  projects 
that  will  increase  the  understanding  of 
South  Asian  cultures  and  societies  in 
the  United  States,  and  the 
understanding  of  the  U.S.  culture  and 
society  in  South  Asia.  We  also 
encourage  projects  that  will  promote  the 
development  of  good  governance  and 
responsible  administrative  practices  in 
either  the  public  sector  or  the  private 
sector  in  an  eligible  country;  that  will 
provide  wider  access  to  education;  or 
that  will  address  issues  of  social  or 
religious  diversity. 

Eligible  for  FY  2003:  Afghanistan, 
Bangladesh,  India,  and  Pakistan.  Up  to 
two  of  these  countries  may  be  included 
with  the  U.S.  in  a  project. 

Eligible  Fields 

The  following  fields  are  eligible: 
— The  social,  political,  and  economic 

sciences; 
— Area  and  language  studies,  including 

American  Studies; 
— Business; 
— Educational  development  or 

administration; 
— Environmental  studies; 
— The  fine  arts; 
— The  humanities; 
— Journalism  and  media  studies; 
— Law; 

— Library  science; 
— Public  administration; 


— Public  health  policy  and 

administration. 

Projects  in  the  physical,  technical, 
and  medical  sciences  are  not  eligible 
except  when  pertaining  directly  to 
health  policy  and  administration. 
Additional  information  on  themes  of 
interest  in  specific  world  regions  may  be 
found  imder  the  heading  "Foreign 
Country  and  Location  Eligibility." 

U.S.  Institution  and  Participant 
Eligibility 

The  lead  institution  and  grant 
recipient  in  the  project  must  be  an 
accredited  U.S.  college  or  university. 
Applications  from  community  colleges, 
institutions  serving  significant  minority 
populations,  undergraduate  liberal  arts 
colleges,  comprehensive  universities, 
research  universities,  and  combinations 
of  these  types  of  institutions  are  eligible. 
The  lead  U.S.  organization  in  a 
consortium  or  other  combination  of 
cooperating  institutions  is  responsible 
for  submitting  the  application.  Each 
application  must  document  the  lead 
organization's  authority  to  represent  all 
U.S.  cooperating  partners.  Secondary 
U.S.  partners  may  include  governmental 
or  non-governmental  organizations  at 
the  federal,  state,  or  local  levels  as  well 
as  non-profit  service,  community  and 
professional  organizations. 

New  applicants  are  especially 
encouraged  to  apply.  Pending  the 
availability  of  FY  2003  funds,  the 
Bureau  intends  to  provide  at  least  20 
percent  of  the  awards  under  the  FY 
2003  Fulbright  Educational  Partnerships 
Program  to  U.S.  colleges  and 
universities  that  have  not  received 
funding  from  the  Biu«au  under  an 
educational  partnership  or  affiliations 
program  during  the  previous  seven 
fiscal  years  (since  FY  1996).  A  list  of 
previously  issued  educational 
partnership  and  affiliations  grants  can 
be  found  on  the  following  website: 
http://exchanges.state.gov/education/ 
cuap/history.pdf 

With  the  exception  of  translators  and 
outside  evaluators.  participation  is 
limited  to  teachers,  advanced  graduate 
students,  and  administrators  from  the 
participating  U.S.  institution(s).  All 
participants  who  are  funded  by  the 
Bureau  under  the  program  budget  and 
who  represent  the  U.S.  institution  must 
be  U.S.  citizens.  Advanced  graduate 
students  at  the  U.S.  institution(s)  are 
eligible  for  support  from  the  project  as 
visiting  instructors  or  researchers  at  a 
foreign  partner  institution. 

Foreign  Institution  and  Participant 
Eligibility 

In  other  countries,  participation  is 
open  to  recognized  institutions  of  post- 
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secondary  education,  including  state- 
supported  and  independent 
universities,  research  institutes,  relevant 
governmental  organizations,  and  private 
non-profit  organizations  with  project- 
related  educational  objectives.  Except 
for  translators  and  evaluators. 
participation  is  limited  to  teachers, 
administrators,  researchers,  or  advanced 
students  from  the  participating  foreign 
institution(s).  Any  advanced  student 
participant  must  either  have  teaching  or 
research  responsibilities  or  be  preparing 
for  such  responsibilities.  Foreign 
participants  must  be  both  qualified  to 
receive  U.S.  J-1  visas  and  willing  to 
travel  to  the  U.S.  under  the  provisions 
of  a  J-1  visa  during  the  exchange  visits 
funded  by  this  Program.  Foreign 
participants  may  not  be  U.S.  citizens. 

Ineligibility 

A  proposal  will  be  deemed 
technicallv  ineligible  for  consideration 
if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  in  this  document 
and  in  the  Solicitation  Package: 

(2)  It  is  not  received  by  the  deadline: 

(3)  It  is  not  submitted 'by  the  U.S. 
partner: 

(4)  One  of  the  partner  institutions  is 
ineligible: 

(5)  The  foreign  country  or  geographic 
location  is  ineligible. 

Authority 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Havs  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*   *   *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.  The  funding  authority  for  the 
program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 
Additional  funding  may  be  provided 
through  separate  appropriations  that 
may  be  made  available  to  the  Bureau  to 
support  international  educational 
partnerships. 

Projects  must  conform  with  the 
Bureau's  requirements  and  guidelines 
outlined  in  the  solicitation  package  for 
this  RFGP.  Proposals  that  do  not  follow 
RFGP  requirements  and  the  guidelines 


appearing  in  the  POGI  and  PSI  will  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

Announcement  Title  and  Number 

All  communications  with  the  Bureau 
concerning  this  announcement  should 
refer  to  the  Fulbright  Educational 
Partnerships  Program  and  reference 
number  ECA/A/S/U-03-01. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
Bureau  of  Educational  and  Cultural 
Affairs  bv  5  p.m.  Washington.  DC  time 
on  Friday.  November  22.  2002.  Faxed 
documents  will  not  be  accepted 
(although  faxed  letters  of  commitment 
from  non-U. S.  institutional  partners 
mav  be  submitted  as  part  of  the  original 
proposal),  nor  will  documents 
postmarked  on  Friday,  November  22. 
2002  but  received  on  a  later  date. 

Approximate  Grant  Duration 

Pending  the  availability  of  funds, 
grant  activities  should  begin  on  or  about 
September  1,  2003  and  should  be 
planned  to  extend  over  a  period  of  two 
to  three  years. 

To  Download  a  Solicitation  Package  via 
Internet 

Projects  must  conform  with  the 
Bureau's  requirements  and  guidelines 
outlined  in  the  Solicitation  Package  for 
this  RFGP.  The  Solicitation  Package 
includes  more  detailed  award  criteria, 
all  application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  The  Solicitation  Package 
includes  the  Project  Objectives.  Goals, 
and  Implementation  (hereafter.  POGI) 
and  the  Proposal  Submission 
Instructions  (hereafter,  PSI).  The  entire 
Solicitation  Package  may  be 
downloaded  from  the  Bureau's  website 
at:  http://exchanges.state.gov/ 
education/rfgps.  Please  read  all 
information  before  downloading. 
FOR  FURTHER  INFORMATION:  For  further 
information,  contact  the  Humphrey 
Fellowships  and  Institutional  Linkages 
Branch  (Fulbright  Educational 
Partnerships  Program):  Office  of  Global 
Educational  Programs:  Bureau  of 
Educational  and  Cultural  Affairs:  EGA/ 
A/S/U,  Room  349:  U.S.  Department  of 
State;  SA^4,  301  Fourth  Street,  SVV.: 
Washington,  DC  20547:  phone:  (202) 
619-5289',  fax:  (202)  401-1433. 
Prospective  applicants  arc  strongly 
encouraged  to  communicate  about  their 
proposals  with  one  of  the  following 
Fulbright  Educational  Partnerships 
regional  program  officers:  for  sub- 
Saharan  Africa,  the  Western 
Hemisphere  and  Europe:  Maria  Urbina, 


e-mail:  murbina@pd.state.gov:  and  for 
East  Asia,  North  Africa,  the  Middle  East, 
and  South  Asia:  loan  Zaffarano.  e-mail: 
jzafiara@pd.state.gov. 

Once  the  RFGP  deadline  has  passed. 
Department  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  the  Bureau  proposal  review 
process  has  been  completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  hard 
copies  of  the  complete  application 
package  should  be  sent  by  the  project's 
lead  U.S.  college  or  university  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Cultural  .Affairs.  Ref: 
ECA/A/S/U-03-01,  Program 
Management.  ECA/EX/PM.  Room  534, 
301  4th  Street.  SW..  Washington.  DC- 
20547. 

No  later  than  one  week  after  the 
deadline  for  receipt  of  the  grant 
proposal,  applicants  must  also  submit 
the  "Proposal  Title  Page,"  "Executive 
Summar>'."  and  "Proposal  Narrative" 
sections  of  the  proposal  as  e-mail 
attachments  in  Microsoft  Word 
(preferred).  WordPerfect,  or  as  .ASCII 
text  files  to  the  following  e-mail 
address:  partnerships@pd.state.gov.  In 
the  e-mail  message  subject  line,  include 
the  following:  ECA/A/S/U-03-01  and 
the  country  or  countries  of  the  foreign 
partner(s)  together  with  the  names  of  the 
U.S.  and  foreign  partner  institutions.  To 
reduce  the  time  needed  to  obtain 
advisorv  comments  from  the  Public 
Affairs  Sections  of  U.S.  Embassies 
overseas  and  from  binational  Fulbright 
Commissions,  the  Bureau  will  transmit 
these  files  electronically  to  these  offices. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broade.st  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for 
Diversity  "  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carr>-ing  out 
programs  of  educational  and  cultural 
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exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  All  eligible 
proposals  will  be  evaluated  by 
independent  external  reviewers.  These 
reviewers,  who  will  be  professional, 
scholarly,  or  educational  experts  with 
appropriate  regional  and  thematic 
knowledge,  will  provide 
recommendations  and  assessments  for 
consideration  by  the  Bureau.  The 
Bureau  will  consider  for  funding  only 
those  proposals  which  are 
recommended  for  funding  by  the 
independent  external  reviewers. 

Proposals  may  be  reviewed  by  the 
Office  of  the  Legal  Advisor  or  by  other 
offices  of  the  U.S.  Department  of  State. 
In  addition,  U.S.  Embassy  or  binational 
Fulbright  Commission  officers  may 
provide  advisory  comment.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Proposals  must  also  be 
approved  by  the  J.  William  Fulbright 
Foreign  Scholarship  Board.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  will  reside  with  the 
Bureau's  grants  officer. 

Review  Criteria 

All  reviewers  will  use  the  criteria 
below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
reviewed  competitively  according  to 
these  criteria,  which  are  not  rank- 
ordered  or  weighted. 

(1)  Broad  and  Enduring  Significance 
of  Institutional  Objectives:  Project 
objectives  should  have  significant  and 
ongoing  results  for  the  participating 
institutions  and  for  their  surrounding 
societies  or  communities  by  providing  a 
deepened  understanding  of  critical 
issues  in  one  or  more  of  the  eligible 
fields.  Project  objectives  should  relate 
clearly  to  institutional  and  societal 
needs. 

(2)  Creativity  and  Feasibility  of 
Strategy  to  Achieve  Project  Objectives: 


Strategies  to  achieve  project  objectives 
should  be  feasible  and  realistic  within 
the  projected  budget  and  timeframe. 
These  strategies  should  utilize  and 
reinforce  exchange  activities  creatively 
to  ensure  an  efficient  use  of  program 
resources. 

(3)  Institutional  Commitment  to 
Cooperation:  Proposals  should 
demonstrate  significant  understanding 
by  each  institution  of  its  own  needs  and 
capacities  and  of  the  needs  and 
capacities  of  its  proposed  partner(s). 
together  with  a  strong  commitment  by 
the  partner  institutions,  during  and  after 
the  period  of  grant  activity,  to  cooperate 
with  one  another  in  the  mutual  pursuit 
of  institutional  objectives. 

(4)  Project  Evaluation:  Proposals 
should  outline  a  methodology  for 
determining  the  degree  to  which  a 
project  meets  its  objectives,  both  while 
the  project  is  underway  and  at  its 
conclusion.  The  final  project  evaluation 
should  include  an  external  component 
and  should  provide  observations  about 
the  project's  influence  within  the 
participating  institutions  as  well  as  their 
surrounding  communities  or  societies. 

(5)  Cost-effectiveness:  Administrative 
and  program  costs  should  be  reasonable 
and  appropriate  with  cost  sharing 
provided  by  all  participating 
institutions  within  the  context  of  their 
respective  capacities.  We  view  cost 
sharing  as  a  reflection  of  institutional 
commitment  to  the  project.  Although 
indirect  costs  are  eligible  for  inclusion 
as  cost  sharing  by  the  applicant, 
contributions  should  not  be  limited  to 
indirect  costs. 

(6)  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  aie 
included  in  project  objectives  for  all 
institutional  partners.  Issues  resulting 
from  differences  of  race,  ethnicity, 
gender,  religion,  geography,  socio- 
economic status,  or  physical  challenge 
should  be  addressed  during  project 
implementation.  In  addition,  project 
participants  and  administrators  should 
reflect  the  diversity  within  the  societies 
which  they  represent  (see  the  section  of 
this  document  on  "Diversity,  Freedom, 
and  Democracy  Guidelines").  Proposals 
should  also  discuss  how  the  various 
institutional  partners  approach  diversity 
issues  in  their  respective  communities 
or  societies. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  State  Department 
representative.  Explanatory  information 
provided  by  the  Department  of  State 
that  contradicts  published  language  will 


not  be  binding.  Issuance  of  the  RFGP 
does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  April  11,2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
IFR  Doc.  02-9505  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4710-05-P 


DEPARTMENT  OF  STATE 

Bureau  of  Nonproliferation 

[Public  Notice  3994] 

Correction  to  Public  Notice  3838: 
Waiver  of  Certain  Missile  Proliferation 
Sanctions  Imposed  on  the  Pakistani 
Ministry  of  Defense  (MOD) 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  This  is  a  correction  to  Public 
Notice  3838.  "Waiver  of  Certain  Missile 
Proliferation  Sanctions  Imposed  on  the 
Pakistani  Ministry  of  Defense  (MOD)," 
issued  November'l3.  2001.  P.N.  3838 
contains  a  typographical  error  under 
"Supplementary  Information."  line  15. 
The  incorrect  text  reads.  "*   *   *  (1)  To 
support  Operation  Enduring  Freedom 
and  (2)  to  permit  sale  *   *  *."The 
correct  text  (below)  should  read.  '*   *  * 
(1)  To  support  Operation  Enduring 
Freedom  or  (2)  to  permit  sale  *   *   *." 
The  corrected  public  notice  is 
reproduced  below  in  order  to  clarify  the 
scope  of  the  November  2,  2001 
determination. 

EFFECTIVE  DATE:  November  2.  2001, 
FOR  FURTHER  INFORMATION  CONTACT:  On 

missile  sanctions  issues:  Pamela  Roe, 
Office  of  Chemical,  Biological  and 
Missile  Nonproliferation.  Bureau  of 
Nonproliferation.  Department  of  State. 
(202)  647-4931.  On  U.S.  Government 
contracts:  Gladys  Gines.  Office  of  the 
Procurement  Executive.  Department  of 
State.  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  73(e)  of  the  Arms  Export 
Control  Act  (22  U.S.C,  2797b(e)).  section 
llB(b)(5)  of  the  Export  Administration 
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Actof  1979(50U.S.C.  app. 
2410bn3)(5))(as  carried  out  under 
Executive  Order  13222  of  August  17, 
2001  (66  FR  44025)).  and  section  2  of 
Public  Law  107-57.  a  determination  was 
made  on  November  2.  2001,  that  it  is 
essential  to  the  national  security  of  the 
United  States  to  waive  missile 
proliferation  sanctions  imposed  on 
November  21,  2000,  on  the  Pakistani 
Ministry  of  Defense  ("MOD"),  its  sub- 
units  and  successors,  as  follows: 

The  prohibition  on  exports  of  items 
and  technology  and  U.S.  Government 
contracts  as  described  in  section 
73(a)(2)(B)  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2797b(a)(2)(B))  and  the 
prohibition  on  new  individual  export 
licenses  as  described  in  section 
llB(b)(l)(B)(ii)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)(B)(ii))  were  waived  for 
transactions  determined  to  be  needed 
(1)  to  support  Operation  Enduring 
Freedom  or  (2)  to  permit  sale  or  export 
to  Pakistan  of  defense  articles  or  defense 
services  comparable  to  those  delivery  of 
which  was  blocked  by  the  imposition  of 
sanctions  on  May  30,  1998. 

The  following  missile  proliferation 
sanctions  will  remain  in  place: 

(1)  Sanctions  against  the  Pakistani 
entities  Space  and  Upper  Atmosphere 
Research  Commission  (SUPARCO)  and 
National  Development  Complex  (NDC); 

(2)  Import  sanctions  against  the 
Pakistani  MOD  pursuant  to  section 
73(a)(2)(C)  of  the  Arms  Export  Control 
Act  and  section  llB(b)(l)(B)(iii)  of  the 
Export  Administration  Act; 

(3)  Prohibition  on  new  State  or 
Commerce  export  licenses  to  and  new 
use  contracts  with  the  Pakistani  MOD 
in  the  absence  of  a  determination  that 
the  transaction  is  within  the  scope  of 
the  waiver  described  above. 

Implementing  Procedures:  This 
correction  notice  also  serves  as 
instruction  to  all  U.S.  Government 
agencies  as  to  the  procedures  for 
implementing  this  waiver.  Initiating 
authorities  will  seek  concurrence  from 
the  Under  Secretary  of  State  for  Arms 
Control  and  International  Security  that 
proposed  new  individual  export 
licenses  or  U.S.  Government  contracts 
with  the  Pakistani  MOD  are  within  the 
scope  of  the  waiver.  Initiating 
authorities  are  instructed  to  obtain  the 
views  of  the  Departments  of  State. 
Defense,  Commerce  and  Treasury'  as  to 
whether  proposed  individual  export 
licenses  or  U.S.  Government  contracts 
with  the  Pakistani  MOD  are  within  the 
scope  of  the  waiver  and  include  those 
interagency  views  in  their  submission  to 
the  Under  Secretary  of  State  for  Arms 
Control  and  International  Security,  who 
will  make  the  final  determination  as  to 


whether  the  proposed  licenses  or 
contracts  are  within  the  scope  of  the 
waiver. 

These  procedures  will  remain  in 
effect  until  November  21.  2002  or  until 
otherwise  notified  prior  to  this  date 

Dated:  .^pril  12.  2002. 
John  S.  Wolf. 

Assistant  Secretary  of  State  for 
Nonproliferation.  Department  of  State. 
[PR  Doc.  02-9507  Filed  4-17-02:  8:45  am] 
BILLING  CODE  4710-25-^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Procedures  for  Further  Consideration 
of  Requests  for  Exclusion  of  Particular 
Products  From  Actions  With  Regard  to 
Certain  Steel  Products  Under  Section 
203  of  the  Trade  Act  of  1974,  as 
Established  in  Presidential 
Proclamation  7529  of  March  5,  2002 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMI«IARY:  In  a  notice  published  on 
October  26.  2001  (66  F.R.  54321) 
(Notice),  the  Trade  Policy  Staff 
Committee  (TPSC)  established 
procedures  for  interested  persons  to 
request  the  exclusion  of  particular 
products  from  any  action  the  President 
might  take  under  section  203  of  the 
Trade  Act  of  1974.  as  amended.  (19 
U.S.C.  2253)  (Trade  Act)  with  regard  to 
certain  steel  products.  Presidential 
Proclamation  7529  of  March  5,  2002 
established  such  actions  (safeguard 
measures)  with  regard  to  certain  steel 
products,  but  excluded  some  of  the 
particular  products  identified  in 
requests  for  exclusion  made  in  response 
to  the  Notice.  See  67  F.R.  10553  (March 
7,  2002).  Proclamation  7529  authorized 
the  United  States  Trade  Representative 
(USTR)  to  further  consider  requests  for 
exclusion  of  particular  products 
(exclusion  requests)  submitted  in 
accordance  with  the  procedures  set  out 
in  the  Notice.  The  USTR  is  establishing 
procedures  for  further  consideration  of 
such  requests  and.  to  the  extent 
possible,  for  consideration  of  exclusion 
requests  submitted  after  the  time  period 
specified  in  the  Notice. 
EFFECTIVE  DATE:  April  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industry,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street.  NW,  Room  501,  Washington  DC. 
20508.  Telephone  (202)  395-5656. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  2001,  the  ITC  issued 
affirmative  determinations  under 


section  202(b)  of  the  Trade  Act  (22 
U.S.C.  2252(b))  that  (1)  carbon  and  alloy 
steel  slabs,  plate  (including  cut-to- 
length  plate  and  clad  plate),  hot-rolled 
sheet  and  strip  (including  plate  in  coils), 
cold-rolled  sheet  and  strip  (other  than 
grain-oriented  electrical  steel),  and 
corrosion-resistant  and  other  coated 
sheet  and  strip:  (2)  carbon  and  alloy  hot- 
rolled  bar  and  light  shapes;  (3)  carbon 
and  alloy  cold-finished  bar:  (4)  rebar;  (5) 
carbon  and  alloy  welded  tubular 
products  (other  than  oil  country  tubular 
goods);  (6)  carbon  and  alloy  flanges, 
fittings,  and  tool  joints;  (7)  stainless 
steel  bar  and  light  shapes:  and  (81 
stainless  steel  rod  are  being  imported  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injurv',  or 
the  threat  thereof,  to  the  domestic 
industries  producing  those  products. 
The  Commissioners  voting  were  equally 
divided  with  respect  to  the 
determination  under  section  202(b)  of 
the  Trade  Act  as  to  whether  increased 
imports  of  (9)  carbon  and  alloy  tin  mill 
products;  (10)  tool  steel,  all  forms;  (11)  - 
stainless  steel  wire;  and  (12)  stainless 
steel  flanges  and  fittings  are  being 
imported  in  such  increased  quantities  as 
to  be  a  substantial  cause  of  serious 
injurv.  or  the  threat  thereof,  to  the 
domestic  industries  producing  those 
products. 

On  October  26.  2001.  the  TPSC 
published  the  Notice,  which  requested 
comments  on  what  action  the  President 
should  take  under  section  203  of  the 
Trade  Act.  including  any  exclusion 
requests.  The  TPSC  received  more  than 
200  requests,  covering  approximately 
1000  particular  products  Each  request 
was  assigned  a  tracking  number, 
beginning  with  an  X  (the  X  number), 
and  posted  on  the  USTR  website. 
http://v\'^^^^■.ust^.gov/secto^s/i^dust^^'/ 
steel201/exclusion_reauests  htm. 

On  March  5.  2002.  tne  President 
issued  Proclamation  7529.  which 
established  safeguard  measures  in  the 
form  of  increases  in  duty  and  a  tariff- 
rate  quota  pursuant  to  section  203  of  the 
Trade  Act  on  imports  of  ten  steel 
products  described  in  paragraph  7  of 
that  proclamation  Effective  with  respect 
to  goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
12:01  a.m..  EST.  on  March  20.  2002, 
Proclamation  7529  modifies  the  HTS  so 
as  to  provide  for  such  increased  duties 
and  a  tariff-rate  quota.  Proclamation 
7529  also  delegated  to  the  USTR  the 
authority  to  further  consider  exclusion 
requests  submitted  in  accordance  with 
the  procedures  set  out  in  the  Notice  and, 
upon  publication  in  the  Federal 
Register  of  a  notice  of  his  finding  that 
a  particular  product  should  be 
excluded,  to  modif>'  the  HTS  provisions 
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created  by  the  Annex  to  that 
proclamation  to  exclude  such  particular 
product  from  the  pertinent  safeguard 
measure.  USTR  published  a  notice  in  67 
F.R.  16484  (April  5.  2002).  excluding 
certain  particular  products  from  the 
safeguard  measure. 

To  facilitate  the  further  consideration 
of  exclusion  requests  submitted  in 
accordance  with  the  procedures  set 
forth  in  the  Notice.  USTR  requests 
interested  persons  who  remain 
interested  in  the  exclusion  of  a 
particular  product  identified  by  an  X 
number  to  provide  additional 
information,  and  to  organize  previously 
submitted  information  in  a  standard 
format.  USTR,  in  conjunction  with  the 
U.S.  Department  of  Commerce,  has 
developed  a  series  of  questions  designed 
to  elicit  information  that  clearly 
identifies  the  product  under 
consideration,  and  to  provide  detailed 
information  on  the  requester's  situation. 
These  questions,  presented  in  the  form 
of  a  requester  questionnaire,  are 
available  on  the  USTR  and  Commerce 
Department  websites  at  <  http:// 
ia.ita.doc.gov/steeI/exclusion/>. 
hiterested  persons  who  remain 
interested  in  the  exclusion  of  a 
particular  product  that  has  received  an 
X  number  should  provide  responses  to 
this  questionnaire  by  April  23.  2002. 

Short  descriptions  of  the  particular 
products  covered  by  complete 
questionnaire  responses  will  be  posted 
on  the  website  by  April  30.  2002.  To 
facilitate  the  further  consideration  of 
previously  submitted  objections  to 
exclusion  requests,  USTR  requests 
interested  persons  who  remain 
interested  in  opposing  the  exclusion  of 
a  particular  product  identified  by  an  X 
number  to  provide  additional 
information,  and  to  organize  previously 
submitted  information  in  a  standard 
format. 

USTR.  in  conjunction  with  the 
Commerce  Department,  has  developed  a 
series  of  questions  designed  to 
substantiate  any  objections.  These 
questions,  presented  in  the  form  of  an 
objector  questionnaire,  will  be  available 
on  the  USTR  and  Commerce 
Department  websites  at  <http:// 
ia.ita.doc.gov/steel/exclusion/>. 
Interested  persons  must  submit  a 
complete  objector  questionnaire  by  May 
13.  2002. 

To  the  extent  possible.  USTR  will 
consider  requests  for  exclusion  of 
products  that  have  not  received  an  X 
number.  Interested  persons  requesting 
the  exclusion  of  such  a  product  should 
submit  a  requester  questionnaire  before 
May  20.  2002.  The  procedures  for 
submitting  such  additional  requests  for 
exclusion  will  be  announced  in  a 


Federal  Register  notice  that  will  be 
issued  shortly. 

If  a  complete  response  to  the  requester 
questionnaire  with  regard  to  a  particular 
product  has  not  been  received  by  the 
dale  indicated  above,  USTR  may 
disregard  the  exclusion  request  for  that 
product.  If  a  complete  response  to  the 
objector  questionnaire  with  regard  to  a 
particular  product  has  not  been  received 
by  the  date  indicated  above,  USTR  will 
assume  that  the  domestic  industry  does 
not  object  to  the  exclusion  of  that 
particular  product. 

Each  request  will  be  evaluated  on  a 
case-by-case  basis.  USTR  will  grant  only 
those  exclusions  that  do  not  undermine 
the  objectives  of  the  safeguard  measures. 
In  analyzing  the  requests,  USTR  will 
consider  whether  the  product  is 
currently  being  produced  in  the  United 
States,  whether  substitution  of  the 
product  is  possible,  whether 
qualification  requirements  affect  the 
requestor's  ability  to  use  domestic 
products,  inventories,  whether  the 
requested  product  is  under  development 
by  a  U.S.  producer  who  will  imminently 
be  able  to  produce  it  in  marketable 
quantities  and  any  other  relevant 
factors.  Where  necessary,  USTR  and/or 
the  Commerce  Department  will  meet 
with  parties  to  discuss  the  information 
that  was  submitted  and/or  to  gain 
additional  information. 

Every  effort  will  be  made  to  process 
requests  as  soon  as  possible  consistent 
with  resources  and  the  quality  of 
information  that  is  received.  Requests 
identified  by  an  X  number  will  receive 
primary  consideration. 

Submission  of  Requests  for  Exclusion 
and  Opposition  to  Requests  for 
Exclusion 

Interested  persons  submitting  a 
response  to  a  requester  or  objector 
questionnaire  should  file  six  paper 
copies  of  the  questionnaire  responses 
with  the  Department  of  Commerce 
Central  Records  Unit  (B099).  along  with 
an  electronic  version  in  WordPerfect  or 
Microsoft  Word  format  on  a  computer 
diskette.  The  submitter  must  provide 
the  following  information  at  the  top  of 
the  first  page  of  each  paper  copy,  and  on 
a  label  affixed  to  any  computer  diskette: 
(1)  "Steel  201  Proceedings;"  (2)  either, 
the  X  number  or  "New  Request" 
applicable  to  the  product  in  question; 
and  (3)  'Response  to  Requester's 
Questionnaire"  or  "Response  to 
Objector's  Questionnaire."  The 
questionnaire  response  must  include  a 
response  to  each  question,  except  that  a 
questionnaire  response  covering  a  new 
exclusion  request  may  omit  responses  to 
questions  related  to  the  X  number  of  the 
product  in  question. 


Any  description  of  the  product 
subject  to  an  exclusion  request  must 
include  only  publicly  available 
information,  in  text  form  (no  tables  or 
graphs),  with  all  units  of  measurement 
converted  to  metric  equivalents.  The 
description  must  be  sufficient  to 
differentiate  the  product  from  other 
products,  and  to  allow  for  enforcement 
of  the  exclusion,  if  granted,  by  the  U.S. 
Customs  Service. 

We  strongly  discourage  the 
submission  of  business  confidential 
information.  Any  questioimaire 
response  that  contains  business 
confidential  information  must  be 
accompanied  by  six  copies  of  a  public 
summary  that  does  not  contain  business 
confidential  information,  and  a  diskette 
containing  an  electronic  version  of  the 
public  summary.  Any  paper  submission 
and  diskette  containing  business 
confidential  information  must  be  clearly 
marked  "Business  Confidential"  at  the 
top  and  bottom  of  the  cover  page  (or 
letter)  and  each  succeeding  page  of  the 
submission,  and  on  the  label  of  the 
diskette.  The  version  that  does  not 
contain  business  confidential 
information  should  also  be  clearly 
marked,  at  the  top  and  bottom  of  each 
page,  "public  version"  or 
"nonconfidential,"  and  on  the  label  of 
the  diskette. 

Paperwork  Reduction  Act 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that  the 
Office  of  Management  and  Budget 
(OMB)  has  approved.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  number.  This  notice's  collection  of 
information  burden  is  only  for  those 
persons  who  wish  voluntarily  to  request 
the  exclusion  of  a  product  from  the 
safeguard  measures.  It  is  expected  that 
the  collection  of  information  burden 
will  be  no  more  than  20  hours.  This 
collection  of  information  contains  no 
annual  reporting  or  record  keeping 
burden.  OMB  approved  this  collection 
of  information  under  OMB  Control 
Number  0350-0011.  Please  send 
comments  regarding  the  collection  of 
information  burden  or  any  other  aspect 
of  the  information  collection  to  USTR  at 
the  address  above. 

Robert  B.  Zoeilick, 

United  States  Trade  Representative. 

[FR  Doc.  02-9518  Filed  4-17-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Supplemental  Information  From  U.S. 
Carriers  Required  To  Monitor  Industry 
Development  and  Recovery 

agency:  Office  of  the  Secretar\'.  DOT. 
SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35.  as  amended),  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  the  extension  of  a  previously 
approved  collection. 
DATES:  Comments  on  this  notice  must  be 
received  June  17,  2002. 
ADDRESSES:  Comments  should  be 
directed  to  the  Assistant  General 
Counsel  For  Regulation  and 
Enforcement,  Office  of  the  Secretary, 
U.S.  Department  of  Transportation.  400 
Seventh  Street,  SVV.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  For  Regulation  and 
Enforcement.  Office  of  the  Secretary, 
U.S.  Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  (202)  366-9306. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Information  from 
U.S.  Carriers  Required  to  Monitor 
Industrv  Development  and  Recovery. 

OMB  Control  Number:  2105-0544. 

T\j)e  of  Request:  Authority  for  the 
currentlv  approved  data  collection 
expired  "on  Februar\^  28.  2002.  By  this 
notice,  the  Department  is  requesting  an 
extension  until  February  28.  2003. 

Abstract:  As  a  consequence  of  the 
terrorist  attacks  on  the  United  States  on 
September  11.  2001,  the  U.S. 
commercial  aviation  industr\'  suffered 
severe  financial  losses.  These  losses 
placed  the  financial  survival  of  many  air 
carriers  at  risk.  Acting  rapidly  to 
preserve  the  continued  viability  of  the 
U.S.  air  transportation  system.  President 
Bush  sought  and  Congress  enacted  the 
Air  Transportation  Safety  and  System 
Stabilization  Act  ("the  Act").  Public 
Law  107-42. 

In  order  to  monitor  developments  in 
the  recovery  of  the  airline  industry  and 
to  evaluate  various  options  for  financial 
and  other  assistance,  we  believe  that 
supplemental  ad  hoc  information 
submitted  on  a  weekly  basis  by  the 
airlines  is  critically  necessan,'.  This  is 
because  information  and  data  currently 
routinely  submitted  by  the  airlines  to 
the  Department  has  substantial  time 
lags. 

The  Department  specifically  requires 
copies  (printed  or  electronic)  of  routine 


reports  already  being  prepared  by  the 
airlines  which  cover  the  following 
issues,  or  any  other  issue  that  the 
airlines  believe  would  provide  useful 
information:  Financial  Data  (including 
year/year,  week/week  or  similar 
relevant  benchmarks)  Operations  Data 
(including  year/year,  week/week  or 
similar  relevant  benchmarks)  Traffic 
and  Fare  Data  (including  year/year, 
week/week  or  similar  relevant 
benchmarks)  Bookings  &  Cancellations 
Data  (including  year/year,  week/week  or 
similar  relevant  benchmarks). 

Respondents:  U.  S.  air  carriers. 

Estimated  Number  of  Respondents: 
70/185. 

Estimated  Total  Burden  on 
Respondents:  1050/1110. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  Information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
of  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington  DC.  on  April  9,  2002. 
Neil  R,  Eisner, 

Assistant  General  Counsel  for  Regulation  and 

Enforcement. 

IFR  Doc  02-9416  Filed  4-17-02:  8:45  am] 

BILLING  CODE  4gi|}-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  23-XX-8B,  Flight 
Test  Guide  for  Certification  of  Part  23 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  AC.  Proposed  AC  23- 
XX-8B  provides  information  and 
guidance  concerning  an  acceptable 
means,  but  not  the  only  means,  of 
compliance  with  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  part  23, 
subpart  B  and  various  sections  under 


Subparts  A.  D,  E.  F  and  G  from  §  23.1 
through  23.1589.  The  guidance  applies 
to  the  flight  tests  and  pilot  judgements 
in  normal,  utility,  acrobatic,  and 
commuter  categon.'  airplanes  The  AC 
consolidates  existing  policy  documents, 
and  certain  AC's  that  cover  specific 
paragraphs  of  the  regulations,  into  a 
single  document  Material  in  the  ,\C  is 
neither  mandatory  nor  regulatory  m 
nature  and  does  not  constitute  a 
regulation. 

DATES:  Comments  must  be  received  on 
or  before  June  17.  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  .Aviation 
.administration.  Small  .Airplane 
Directorate.  Aircraft  Certification 
Service.  Regulations  and  Policy  (ACE- 
111).  901  Locust  Street,  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Nininger,  Standards  Office.  Small 
Airplane  Directorate.  Aircraft 
Certification  Service.  Kansas  City, 
Missouri  64106,  telephone  (816)  329- 
4129.  fax  (816)  329-4090 
SUPPLEMENTARY  INFORMATION:  Any 
person  may  obtain  a  ropy  of  this 
proposed  AC  by  contactint:  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  A  copy  of  the  AC 
will  also  be  available  on  the  internet  at 
ht(p://\^■\^^^^.faa.go\■/certiflcatlon/ 
aircraft/ air  index. htm  within  a  few 
days. 

Comments  Invited 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  AC. 
Commenters  must  identify  AC  23-XX- 
8B  and  submit  comments  to  the  address 
specified  above.  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments 
before  issuing  the  final  .AC  The 
proposed  AC  and  comments  received 
mav  be  inspected  at  the  Standards 
Office  (ACE-110).  901  Locust.  Room 
301.  Kansas  City.  Missouri,  between  the 
hours  of  8:30  and  4:00  p.m.  weekdays, 
except  Federal  holidays  by  making  an 
appointment  in  advance  with  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Background 

AC  23-8,  Flight  Test  Guide  for 
Certification  of  Normal.  Utility,  and 
Acrobatic  Category  Airplanes  replaced 
FAA  Order  8110.7.  Engineering  Flight 
Test  Guide  for  Small  Airplanes,  dated 
June  20.  1972.  and  consolidated  existing 
flight  test  policy  AC  23-8  did  not  cover 
commuter  category  airplanes.  AC  23-8A 
updated  the  original  23-8  by  adding 
information  and  guidance  for  commuter 
airplanes.  AC  23-XX-8B  again  updates 
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the  Flight  Test  Guide  to  incorporate 
information  and  guidance  through  14 
CFR  part  23,  Amendment  23-51.  The 
AC  also  incorporates  material 
harmonized  with  the  European  Joint 
Aviation  Authorities  (JAA).  AC  23-XX- 
8B  and  the  JAA  Advisory  Circular  Joint 
for  Flight  Test  are  essentially  identical 
for  all  sections  with  the  exception  of 
known  disharmonies. 

In  1968,  the  Federal  Aviation 
Administration  (FAA)  instituted  an 
extensive  review  of  the  airworthiness 
standards  of  part  23.  Since  then,  the 
regulations  have  been  amended  through 
Amendment  23-53.  These  amendments 
have  changed  most  of  the  sections  of 
part  23.  The  revised  advisorv'  circular 
provides  guidance  for  the  original  issue 
of  part  23  and  the  various  amendments 
through  Amendment  23-51.  The 
advisory  circular  covers  policy  available 
through  June  30,  1994.  Policy  that 
became  available  after  June  30.  1994, 
will  be  covered  in  future  amendments  to 
the  advisory  circular.  Accordingly,  the 
FAA  is  proposing  and  requesting 
comments  on  AC  23-XX-8B. 

Issued  in  Kansas  City,  Missouri  on  March 
6,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  02-9403  Filed  4-17-02;  8:45  amj 

BILUNG  CODE  4910-1 3-P 


DEPARTME^^■  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Government/Industry  Free  Flight 
Steering  Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Government/ 
Industry  Free  Flight  Steering  Committee 
meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Government/Industry  Free  Flight 
Steering  Committee. 
DATES:  The  meeting  will  be  held  April 
24,  2002.  from  1  p.m.-3:30  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW..  Bessie  Coleman 
Conference  Center  (Room  2AB), 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NVV., 
Suite  805.  Washington.  DC  20036: 
telephone  (202)  833-9339:  fax  (202) 
833-9434;  web  site  http://ww\v. rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2).  notice  is 
hereby  given  for  a  Free  Flight  Steering 
Committee  meeting.  The  agenda  will 
include: 

•  April  24 : 

•  Opening  Session  (Welcome  and 
Introductory-  Remarks.  Review/ Approve 
Summarv  of  Previous  Meeting) 

•  Statiis  of  Select  Committee  Tasking/ 
Activities: 

•  Update  NAS  Concept  of  Operations 

•  Status  of  Concept  of  Equipage 

•  Status  of  Mandate  vs.  Voluntary 
Equipage 

•  Perspectives  of  Free  Flight  Phases  1 
and  2 

•  Status  of  Airspace  Restructuring 

Activity 

•  Safe  Flight  21  Overview 

•  Status  of  Automatic  Dependent 
Surveillance-Broadcast  (ADS-B)  Link 
Decision 

•  Discussion/Guidance  to  Select 
Committee 

•  Closing  Session  (Other  Business. 
Date  and  Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  April  9. 
2002. 
lanice  L.  Peters, 

F.^A  Special  Assistance.  RTCA  Advisory- 

Committee. 

(FR  Doc.  02-9407  Filed  4-17-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


Suite  805,  Washington.  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://wvirn'. rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
199  meeting.  The  agenda  will  include: 

•  April  30: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Agenda  Overview,  Review 
Minutes  of  Previous  Meeting,  Action 
Items  from  Last  Meeting) 

•  Workgroup  Reports  and  Discussions 
on  Developments,  New  Standard  Text 
and  Comments  from  members 
(Document  Sections  1-4.  Biometrics 
workgroup.  Smart  card  workgroup. 
Database  workgroup) 

•  Closing  Session  (Any  Other 
Business.  Establish  Agenda  for  Next 
Meeting.  Data  and  Place  of  Next 
Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  April  3. 
2002. 

lanice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  02-9408  Filed  4-17-02:  8:45  am) 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 

RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  RTCA  special 
coirunittee  199  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems. 
DATES:  The  meeting  will  be  held  on 
April  30.  2002  starting  at  9  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Street.  NW..  Suite 
805.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street.  NW., 


Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (1ia-137  MHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  special 
committee  172  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held  April 
30-May  3,  2002  from  9  a.m.  to  5  p.m. 
each  day. 
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ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805.  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat.  1828  L  Street,  S\V., 
Washington.  DC  20036:  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://wv^'w. rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advison-  Committee  Act  (Pub,  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  April  30: 

•  Opening  Plenan-  Session  (Welcome 
and  Introductory  Remarks,  Review  of 
Agenda,  Review  Summarv*  of  Previous 
Meeting) 

•  Review  and  Final  Resolution  of 
VHF  Data  Link  (\T)L)  Mode  2  Minimum 
Operational  Performance  Standard 
(MOPS)  Final  Review  and  Comment 
(FRAC)  comments 

•  Convene  Working  Group  3:  Review 
VDL  Mode  3  MOPS 

•  May  1 : 

•  Working  Group  3:  \T)L  Mode  3 
MOPS  work  continues 

•  Working  Group  2:  Review  changes 
to  DO-224A  and  Change  1 

•  May  2: 

•  Plenarv  Reconvenes  (Report  and 
Review  Status  of  Working  Groups  2  and 
3) 

•  Review  Relevant  International 
Activities  (EUROCAE  WG  47  status  and 
issues.  Others  as  appropriate) 

•  Closing  Plenary-  Session  (Other 
Business.  Date  and  Place  of  Next 
Meeting) 

•  Working  Groups  2  and  3:  Coniinue 
as  required 

•  May  3: 

•  Working  Groups  2  and  3:  Coniinue 
as  required 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
«    information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  .■\pril  9. 
2002. 

Janice  L.  Peters. 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 

[FR  Doc.  02-9409  Filed  4-17-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  an 
Application  01-07-C-OO-STL  to 
impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Lambert-St.  Louis  International  Airport, 
St.  Louis,  MO 

AGENCY;  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Request  for  comments,  notice  of. 
intent  to  rule  on  a  PFC  application. 

SUMMARY:  This  document  requests 
public  comment  on  the  supplementary- 
material  provided  by  the  applicant,  the 
City  of  St.  Louis  Airport  Authority,  in 
support  of  its  application  to  the  FAA  for 
authoritv  to  impose  and  use  the  revenue 
from  a  PFC  at  Lambert-St.  Louis 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  4011 7  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
orbeforeMay  20.  2002. 
ADDRESSES:  Comments  on  this 
supplemental  information  may  be 
mailed  or  delivered  in  triplicate  to  the 
FAA  at  the  following  address:  Federal 
Aviation  Administration.  Central  Region 
Airports  Division.  901  Locust.  Kansas 
City.  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Col  Leonard 
L.  Griggs.  Jr.,  Director  of  Airports. 
Lambert-St.  Louis  International  Airport, 
at  the  following  address:  City  of  St. 
Louis  Airport  Authority.  PO  Box  10212. 
St.  Louis,  MO  63145. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  Sandridge.  PFC  Program  Manager. 
FAA,  Central  Region,  901  Locust, 
Kansas  City.  MO  64106.  (816)  329-2641. 
The  supplemental  information  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
originallv  requested  public  comment  on 
this  application  in  a  notice  published  in 
the  Federal  Register  at  66  FR  52474 
dated  October  15.  2001.  The  FAA  now 
invites  public  comment  on 
supplemental  material  provided  by  the 
applicant,  the  City,  to  the  FAA  after  the 
original  Federal  Register  comment 
period  had  closed  and  before  the  FAA 
issued  its  finding  on  the  application,  to 
the  FAA  in  support  of  the  City's 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  STL  for  the 
northeast  quadrant  road.  The 
supplemental  material  includes 
information  that  may  have  a  bearing  on 


the  FAA's  finding  of  the  northeast 
quadrant  road  The  FAA  will  issue  a 
decision  on  the  City's  application  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158) 
after  this  supplementary  comment 
period  has  closed. 

Background 

As  a  part  of  the  FAA's  responsibilities 
with  regard  to  rendering  decisions  on 
PFC  applications,  the  F.\A  must 
determine  that  each  approved  project  is 
adequately  justified.  After  reviewing  the 
application  submitted  by  the  City,  the 
FAA  found  that  further  documentation 
was  required  to  support  a  finding  of 
adequate  justification  for  the  northeast 
quadrant  road  project.  .Accordingly,  the 
FAA  asked  the  City  for  information 
which  the  agency  deemed  to  be  a 
material  supplement  to  the  City's 
application  provided  after  the  close  of 
the  Federal  Register  comment  period. 

Anv  person  may  inspect  the 
application  and  supplementary^ 
information  described  above  in  person 
at  the  FA.\  office  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT,  and  at 
the  FAA's  Passenger  Facility  Charge 
Branch  office  located  at  FAA 
Headquarters.  800  Independence 
Avenue,  SW..  Washington.  DC,  in  room 
619  (call  (202)  267-3845  to  arrange  for 
access). 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  supplemental  information  germane 
to  the  application  in  person  at  the 
offices  of  the  City  of  St  Louis  Airport 
Authority. 

Issued  in  Kansas  City.  Missouri,  on  March 
25,2002. 

George  A.  Hendon, 

Manager.  Airports  Division,  Central  Region. 
(FR  Doc.  02-9410  Filed  4-17-02;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
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requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

Metro-North  Commuter  Railroad  & 
Connecticut  E)epartment  of 
Transportation 

[Docket  Number  FR.'\-2000-6778l 

Metro-North  Commuter  Railroad 
(MNCW)  and  the  Connecticut 
Department  of  Transportation  (CDOT) 
seek  an  extension  of  time  for  a 
previously  approved  temporary  waiver 
of  compliance  with  the  Passenger 
Equipment  Safety  Standards.  49  CFR 
part  238.235.  which  requires  that  by 
December  31,  1999,  each  power 
operated  door  that  is  partitioned  from 
the  passenger  compartment  shall  be 
equipped  with  a  manual  override 
adjacent  to  that  door.  They  request  that 
the  waiver  be  granted  for  159  passenger 
coaches  equipped  with  power  operated 
side  doors  outside  the  passenger 
compartment.  This  request  is  for  59  cars 
not  yet  completed  and.  if  granted, 
would  allow  an  extension  of  time  until 
December  31,  2002,  for  the  installation 
of  the  manual  overrides. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  wTiting.  before 
the  end  of  the  comment  period  and 
specify'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identif\'  the 
appropriate  docket  number  {e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
6778)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 


Issued  in  Washington,  EXZ,  on  April  11, 
2002. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-9420  Filed  4-17-02;  8:45  am) 

BILUNG  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[Docket  No.  FRA-2002-11533] 

Petition  for  Waiver  of  Compliance 

In  1996,  the  Federal  Railroad 
Administration  (FRA)  received  from  the 
National  Railroad  Passenger  Corporation 
(Amtrak)  a  request  for  a  waiver  of 
compliance  from  certain  requirements 
of  FRA  rail  safety  regulations  in  order  to 
allow  them  to  develop,  implement,  and 
test  technology  designed  to  prevent 
train  collisions  and  overspeed 
violations.  The  pilot  program  was  for 
the  development,  testing,  installation, 
and  demonstration  of  Incremental  Train 
Control  System  (ITCS).  a 
communications-based  train  control 
svstem.  along  Amtrak's  Detroit  to 
Chicago  corridor.  See61  FR  41199 
(August  7.  1996).  That  petition  was 
docketed  as  Waiver  Petition  Docket  No. 
H-96-1.  Amtrak  requested  permission 
to  operate  under  specified  conditions, 
non-revenue  test  trains  at  speeds  in 
excess  of  79  mph,  not  to  exceed  110 
mph. 

On  September  24.  1999,  the  Federal 
Railroad  Administration  (FRA)  modified 
certain  conditions  imposed  in  approval 
of  Docket  No.  H-96-1.  See  64  FR  25114 
(May  19.  1999).  FRA  approved  a  phased 
test  program.  Phase  One  included 
operation  of  non-revenue  test  trains  at 
speeds  in  excess  of  79  mph,  not  to 
exceed  110  mph.  In  Phase  Two  ITCS 
would  be  implemented  in  revenue 
service  with  enforcement  at  speeds  not 
to  exceed  79  mph  for  a  period  not  less 
than  90  days.  Phase  Three  included 
implementation  of  ITCS  in  revenue 
service  with  enforcement  at  2  speeds 
not  to  exceed  90  mph  for  a  period  of  not 
more  than  300  days.  At  the  conclusion 
of  the  300  day  period,  the  waiver 
terminates. 

Amtrak  is  now  conducting  tests  as 
part  of  Phase  three  and  as  such,  is 
operating  non-revenue  test  trains  at 
speeds  up  to  110  mph.  Permission  to 
operate  this  test  train  at  that  speed  was 
granted  in  FRA's  original  approval  of  H- 
96-1. 

The  purpose  of  this  notice  is  to 
provide  an  update  of  the  status  of  this 
test  program  and  to  clarify  the  extent  of 
the  1999  waiver  modifications. 


Additionally,  this  waiver  is  being  re- 
docketed  in  the  Department  of 
Transportation's  Docket  Management 
System  to  provide  the  public  with 
electronic  access  to  docketed  materials. 
This  public  docket.  Docket  No.  FRA- 
2002-11533  is  available  for  inspection 
and  downloading  on  the  Internet  at  the 
docket  facility's  web  site  at  http:// 
dms.dot.gov.  The  docket  is  also 
available  for  inspection  at  DOT  Central 
Docket  Management  Facility,  Room  PL- 
401  (Plaza  Level)  400  Seventh  Street, 
SW.,  Washington.  DC. 

Lssued  in  Washington,  DC  on  April  11, 
2002. 
Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-9421  Filed  4-17-02:  8:45  ami 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  Number:  RSPA-4957  Notice] 

Pipeline  Safety:  Renewal  of 
Information  Collection:  Comment 
Request 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  and  request  for  public 
comments. 

SUMMARY:  This  notice  requests  public 
participation  in  the  Office  of 
Management  and  Budget  (OMB) 
approval  process  regarding  the  renewal 
of  an  existing  RSPA  collection  of 
information  for  Operator  Qualification 
of  Pipeline  Personnel.  RSPA  intends  to 
request  OMB  approval  for  renewal  of 
this  information  collection  under  the 
Paperwork  Reduction  Act  of  1995.  The 
public  is  invited  to  submit  comments  on 
ways  to  minimize  the  burden  associated 
with  collection  of  information  related  to 
the  operator  qualification  requirements 
in  the  pipeline  safety  regulations,  as 
well  as  other  factors  listed  in  the  body 
of  this  notice. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  June  17,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Interested  persons  are 
invited  to  send  comments  in  duplicate^ 
to  the  U.S.  Department  of 
Transportation,  Dockets  Facility,  Plaza 
401.  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001  or  e-mail 
to  dms.dot.gov.  Comments  can  be 
reviewed  at  the  dockets  facility  which  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
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holidays,  when  the  facility  is  closed. 
Comments  must  identify  the  docket 
number  of  this  notice.  Persons  should 
submit  the  original  documents  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  Please  identify'  the 
docket  and  notice  numbers  shown  in 
the  heading  of  this  notice.  Documents 
pertaining  to  this  notice  can  be  viewed 
in  this  docket.  The  docket  can  also  be 
viewed  electronically  at  dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)  366-6205,  to  ask 
questions  about  this  notice;  or  write  by 
e-mail  to  marvJn.fell@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Operator  Qualification 
of  Pipeline  Personnel. 

Type  of  Request:  Renewal  of  existing 
information  collection. 

Abstract:  Congressional  concern  with 
the  lack  of  skills  of  some  pipeline 
personnel  was  expressed  in  the  Pipeline 
Safety  and  Reauthorization  Act  of  1988 
(Pub.  L.  100-561).  h  authorized  the 
Secretary  of  Transportation  to  require 
all  individuals  responsible  for  the 
operation  and  maintenance  of  pipeline 
facilities  to  be  properly  qualified  to 
safely  perform  tasks  on  pipeline 
facilities.  The  operator  qualification 
requirements  are  described  in  the 
pipeline  safety  regulations  at  49  CFR 
part  192.  subpart  N  and  49  CFR  part 
195,  subpart  G. 

Respondents:  Gas  and  hazardous 
liquid  pipeline  operators. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  466,667  hours. 


Comments  are  invited  on;  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (cj 
wavs  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

All  timely  written  comments  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  0MB  approval.  All 
comments  will  also  be  available  to  the 
public  in  the  docket. 

Issued  in  Washington,  DC,  on  April  10, 
2002 
Stacey  L.  Gerard, 

.Associate  Administrator  for  Pipeline  Safety 
[FR  Dor,  02-9415  Filed  4-17-02;  845  am! 

BILLING  CODE  4910-6&-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  applications  for  exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT, 
ACTION:  List  of  apphcations  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 

NEW  Exemptions 


from  the  Department  of  Transportation's 

Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  tho  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
.Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  .1 — Cargo  vessel,  4 — Cargo 
aircraft  only.  5 — Passenger-carr\  ine 
aircraft 

DATES:  Comments  must  be  received  on 
or  before  May  20.  2002. 
ADDRESS  COMMENTS  TO:  Records  Center. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  application  (see  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401.  at  the  US  Department  of 
Transportation.  Nassif  Building.  400  7th 
Street.  SW.,  Washington.  DC  20590  or  at 
http:/'dms  dot.gov 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  .April  11. 
2002 
R.  Ryan  Poslen. 

Exemptioni.  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application 
No. 


Docket  No 


Applicant 


Regulation(s)  aflected 


12966-N 


22967-N 


12969-N 


Scientific  Cylinder  Cor- 
poration, Englewood, 
CO. 


Reilly  Industries,  Inc  .  Indi- 
anapolis. IN. 


Arrowhead  Industnal 
Services  Inc.,  Graham, 
NC. 


49  CFR  (e)(8)  (e)(15)(vi) 
and  (e)(19). 
173.34(e)(1),  (e)(3), 
(e)(5).  (e)(6),  (e)(7). 

49  CFR  172  446, 
172.560,  173.213. 


49  CFR  173.301(h), 
173.302,  173.306(d)(3) 


Nature  of  exemption  thereof 

To  authonze  the  transportation  m  commerce  of 
D0T-3AL  cyclinders  manufacturea  from  6351 
alioy  which  have  t)een  examined  by  ultrasonic  in- 
spection m  lieu  of  the  internal  visual  test  (modes 
1,  2,  3,  4) 

To  authonze  the  transportation  m  commerce  of 
fused  solid  coai  tar  enamel  m  non-DOT  specifica- 
tion open-top  or  closed-top  sitt  proof  metal  pack- 
agings  when  the  amounts  meet  or  exceed  the  re- 
portable quantity   (modes  1   2.  3) 

To  authonze  the  transportation  m  commerce  of  non- 
DOT  specification  cyclinders  containing  Division 
2  2  matenal  overpacked  m  strong  outside  pack- 
aging for  transporting  to  remote  test  sites   (mode 

1) 
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New  Exemptions — Continued 


Application 
No 


Docket  No 


Applicant 


12970-N 

IMR  Corporation  Tulsa, 

OK 

2972-N 

Voltaix,  Inc  .  North 

Branch.  NJ. 

2978-N  

Genesis  Environmental, 

Ltd    McKeesport.  PA 

2979-N 

Medical  Microwave,  Inc. 

Livington,  NJ. 

29782-N    . 

Arthur  L  Fleener.  Ames 

lA. 

Regulation(s)  affected 


Nature  of  exemption  thereof 


49CFR  172.202(a)(1) 


49CFR  1 73.301  (j) 


49CFR  172.101  Col.  8(b) 
&8(c).  173.197. 


49CFR  172.101  Col.  8(b) 
&8(c),  173.197. 


49CFR  175.320 


To  authorize  the  transportation  in  commerce  of  lim- 
ited quantities  of  hazardous  material  with  alter- 
native shipping  name  on  shipping  papers,  (mode 

1) 

To  authorize  the  transportation  in  commerce  of  non- 
DOT  specification  cylinders  for  export  containing 
various  compressed  gases  without  pressure  relief 
devices,  (modes  1.3) 

To  authorize  the  transportation  in  commerce  of  solid 
regulated  medical  waste  in  non-DOT  specification 
packaging  consisting  of  a  bulk  outer  packaging 
and  a  non-bulk  Inner  packaging,  (mode  1) 

To  authorize  the  transportation  in  commerce  of  solid 
regulated  medical  waste  in  non-DOT  specification 
packaging  consisting  of  a  bulk  outer  packaging 
and  a  non-bulk  inner  packaging,  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of  Divi- 
sion 1.1  explosives,  which  are  forbidden  for  ship- 
ment by  passenger-carrying  aircraft  to  remote 
areas  when  no  other  means  of  transportation  is 
available,  (mode  5) 


(PR  Doc.  02-9413  Filed  4-17-02;  8:45  amj 

BILUNG  CODE  4910-6(MM 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


Application 
No 


Docket  No 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  May  3,  2002. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  Center,  Nassif  Building, 
400  7th  Street  SW,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49CFRl.53Cb)). 

Dated:  Issued  in  Washington.  DC.  on  April 
11.2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Applicant 


Modification 
of  exemp- 
tion 


4453-M  .. 

10751-M 

10869-M 

11194-M 

11344-M 

11380-M 

11579-M 

11759-M 

12442-M 

12443-M 


RSPA-00-7208 
RSPA-00-7209 


Dyno  Nobel.  Inc  .  Salt  Lake  City.  UT  (See  Footnote  1)  

Dyno  Nobel.  Inc  .  Salt  Lake  City,  UT  (See  Footnote  2)  

Norns  Cylinder  Company  Long/iew,  TX  (See  Footnote  3)  

Carieton  Technologies  Inc  .  Pressure  Technology  Div.  Glen  Bumie,  MD  (See  Footnote  4) 

El  DuPont  de  Nemours  &  Company,  Inc.  Wilmington,  DE  (See  Footnote  5)  

Baker  Atlas  (Houston  Technology  Center)  Houston,  TX  (See  Footnote  6)  

Dyno  Nobel,  Inc  Salt  Lake  City,  UT  (See  Footnote  7)  

E.I  DuPont  de  Nemours  &  Company,  Inc..  Wilmington,  DE  (See  Footnote  8)  

Cryogenic  Vessel  Alternatives,  La  Porte.  TX  (See  Footnote  9)  

Buckbee-Mears  Cortland  (BMC)  Cortland,  NY  (See  Footnote  10) 


4453 
10751 
10869 
11194 
11344 
11380 
11579 
11759 
12442 
12443 


'  To  modify  the  exemption  to  authonze  the  transportation  of  a  Division  5. 1  material  in  non-DOT  specification  cargo  tanks,  trailers  and  motor  ve- 
hicles. 

2  To  modify  the  exemption  to  authonze  the  transportation  of  additional  Division  5.1  materials  in  non-DOT  specification  cargo  tanks,  trailers  and 
motor  vehicles. 
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3  To  modify  the  exemption  to  authorize  an  increase  in  service  pressure  from  500-psi  to  a  maximum  of  6000-psi  for  the  non-DOT  specification 
steel  cylinders  transporting  certain  Division  2  1,  2.2,  2.3  materials  „^.r  .     .       «  •,  -,      ^ 

"To  modify  the  exemption  to  authonze  the  transportation  of  additional  Division  2  2  matenals  in  non-DOT  specification  fully  wapped  cartson- 
fiber  reinforced  aluminum  lined  cylinders  i     .       .     , 

5  To  modify  the  exemption  to  authonze  the  transportation  of  an  additional  Division  6.1  matenai  m  DOT  specification  tank  cars 

6  To  modify  the  exemption  to  authorize  a  new  tank  assembly  design  for  the  non-DOT  specification  seamless  cylinders  transporting  Division  2  1 

'To  modify  the  exemption  to  authonze  the  transportation  of  additional  Division  5  1  materials  m  non-DOT  specification  cargo  tanks 

8  To  modiW  the  exemption  to  authonze  the  transportation  of  a  Division  6  1  matenai  in  DOT  specification  tank  cars 

9  To  modify  the  exemption  to  authonze  an  increased  service  pressure  from  45  psig  to  100  psig  for  the  2200  gallon  capacity  internal  insulated 
portable  tank  tor  the  transportation  of  Division  2  2  matenals  . .  .u  .  ,,  ^  .,  .►,«  r-i,oo  d  ,^,.«.r  =i 
^oTo  modify  the  exemption  to  authonze  positioning  the  manually  operated  switch  against  movement  to  the  track  on  which  the  Class  8  matenai 

IS  actively  being  unloaded. 


(FR  Dot..  02-94 r4  Filed  4-17-02;  8:45  am] 
BILLING  CODE  491t>-6(V-M 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  61 5X)] 

CSX  Transportation,  inc.— 
Discontinuance  Exemption— (Between 
East  of  Memphis  and  Cordova)  in 
Shelby  County,  TN 

On  March  29,  2002.  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  49  U.S.C.  10903  to 
discontinue  service  over  12.24  miles  of 
its  Midwest  Region,  Nashville  Division, 
Memphis  Terminal  extending  between 
milepost  ONI  222.9,  east  of  Memphis, 
and  milepost  ONI  210.66,  near  Cordova, 
at  the  end  of  the  line,  in  Shelby  County. 
TN.'  The  line  traverses  U.S.  Postal 
Service  Zip  Codes  38111,  38112,  38117. 
38120,  38122,  and  38018  and  includes 
the  station  of  Cordova  at  milepost  ONI 
210.66. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment— Goshen,  360 
I.C.C.  91  (1979). 


"•  CSXT  previously  filed  a  petition  for  exemption 
under  49  L'.S  C  10502  from  the  prior  approval 
requirements  of  49  I'.S.C.  10903  to  abandon  13.34 
miles  of  rail  line,  extending  from  milepost  ON! 
224.00  near  Memphis,  to  milepost  ONI  210.66  nfar 
Cordova  The  Board  denied  the  petition  in  CSX 
Transportation.  Inr  — Abandonmpnt  Expniplion— 
(Between  Memphis  and  Cordoval  in  Shelby  County. 
T.V,  STB  Docket  No,  ,\B-55  (Sub-No.  590X)  (STB 
served  Dec.  12.  2001)  because  a  shipper  opposed 
the  abandonment  of  a  segment  nf  the  line  and  CSXT 
did  not  provide  sufficient  economic  data  for  the 
Board  to  reach  an  informed  decision  on  the  merits 
of  the  abandonment  petition.  The  Board's  denial  of 
the  petition  was  without  prejudice  to  CSXT's 
refiling  an  appropriate  abandonment  application  or 
a  petition  for  exemption.  The  Board  stated  that 
CSXT  may  choose  to  bifurcate  the  proposal  between 
the  two  segments  (opposed  and  unopposed)  and  file 
them  independently. 


By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C,  10502(b).  A  final 
decision  will  be  issued  by  July  17,  2002. 

Anv  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
ser\'ice  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  bv  the  filing  fee.  which 
currentlv  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(25). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No,  61 5X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board.  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street.  NVV.,"  Washington,  DC  20423- 
0001;  and  (2)  Louis  E.  Gitomer,  1455  F 
Street,  N\V..  Suite  225.  Washington.  DC 
20005.  Replies  to  the  CSXT  petition  are 
due  on  or  before  May  8.  2002. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary')  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  or 
discontinuance  proceedings  normally 
will  be  made  available  within  60  days 
of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
■■mVW.STB.D0T.GOV.- 

Decided:  April  11,  2002. 


By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc    a2-9^?,4  Filed  4-17-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sut>-No  609X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption — in 
Montgomery  County,  OH 

On  March  29,  2002.  CSX 

Transportation.  Inc.  (CSXT),  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C,  10502 
for  exemption  from  the  provisions  of  49 
U,S,C   10903  to  abandon  a  line  of 
railroad  in  its  Midwest  Region. 
Louisville  Division,  Toledo  Subdivision, 
extending  between  the  junction  of  the 
Vandalia  Line  and  the  Toledo  Main  Line 
at  or  about  milepost  BE  69.5  to  the  end 
of  the  Vandalia  Line  track,  a  distance  of 
■  approximately  2.59  miles,  in  Vandalia. 
Montgomery  County.  OH  The  line 
traverses  U.S.  Postal  Service  Zip  Code 
45377  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way  .^ny 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R  Co  — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U  S.C,  10502(bj.  A  final 
decision  is  anticipated  to  be  issued  by 
Julv  17.2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
ser\^ice  of  a  decision  granting  the 
petition  for  exemption  Each  offer  must 
be  accompanied  bv  a  Si. 000  filing  fee. 
See  49  CFR  1002,2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
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rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use,  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  May  8.  2002.  Each  trail 
use  request  must  be  accompanied  bv  a 
$150  filing  fee.  See  49  CFR 
1002.2(fl(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  609X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001:  and  (2) 
Natalie  S.  Rosenberg,  500  Water  Street, 
Jacksonville,  FL  32202.  Replies  to  the 
CSXT  petition  are  due  on  or  before  May 
8.  2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV. 


■     Decided:  April  9.  2002. 

Bv  the  Board,  foseph  H.  Dettmar,  Acting 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc  02-9226  Filed  4-17-02:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0161] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  20,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  ore-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0161." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer,  OMB  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0161"  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Medical  Expense  Report,  VA 
Form  21-8416. 

OMB  Control  Number:  2900-0161. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-8416  is  used  to 
report  medical  expenses  paid  in 
connection  with  claims  for  pension  and 
other  income-based  benefits.  A 
claimant's  countable  income  for 
Improved  Pension  purposes  can  be 
reduced  if  the  individual  pays 
unreimbursed  medical  expenses.  These 
expenses  may  be  deducted  from 
otherwise  coiuitable  income  in 
determining  the  rate  of  VA  benefits 
payable. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  28,  2002,  at  page  3935. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  48,200 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
96,400. 

Dated:  April  3,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Seivice. 
[PR  Doc.  02-9397  Filed  4-17-02:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunnents  and  appear  m 
the  appropriate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0226(2002)] 

Manlifts  Standard;  Extension  of  the 
Office  of  Management  and  Budget's 
Approval  of  Information-Collection 
(Paperwork)  Requirements 

Correction 

In  notice  document  02-8262 
beginning  on  page  16454  in  the  issue  of 


Friday.  April  5.  2002.  make  the 
following  correction: 

On  page  16454.  in  the  first  column. 
under  the  heading  "DATES'  .  May  6 
2002"  should  read,  "[une  4.  2002" 

IFR  Doc:,  C2-8262  Filed  4-1 "-«-!,  8  4,-)  dm] 
BILLING  CODE  1 505-01 -D 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 
RIN  3245-AE78 

Small  Business  Size  Standards; 
Testing  Laboratories 

Correction 

In  proposed  rule  document  02-8.^,59 
beginning  on  page  17020  m  the  issue  of 
Tuesday,  April  9.  2002.  make  the 
following  correction: 

On  page  17022.  "TABLE  2,"  is  being 
reprinted  in  its  entirety 


TABLE  2.— Industry  Characteristics  of  the  Testing  Laboratories  Industry,  Nonmanufacturing  Anchop 

Group,  and  NAICS  Sector  54 


Average  firm  size 


Category 


Receipts 
(millions  S) 


Employees 


Non  payroll 

receipts  per 

estabiishmen! 

(million  S) 


Four  firm  con- 
centration ratio 
(in  percent) 


Testing  Laboratones     

Nonmanufactunng  Anchor  Group 
NAICS  Sector  54    


1  56 
095 
077 


199 

106 

7,7 


0  68 
0  56 
0.45 


12  1 
M  4 
15.8 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  re\  ision  date  of  each  title. 


3  CFR 

Executive  Orders: 

12473 (See  EO 

13262) 18773 

13262 18773 

Proclamations; 

7536 17599 

7537 17601 

7538 17905 

7539 18083 

7540 19097 

7541 19099 

Administrative  Orders; 
Presidential 

Determinations 
No  2002-12  ot  April  1 

2002  18461 

5  CFR 

410  15463 

550 15463 

551 15463 

630 15463 

1600 17603 

1650 17603 

7  CFR 

300 18463 

301 18463,  18464 

318 18463 

319 18463 

353 18463 

400.... 16285 

401 16285 

403 16285 
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406 16285 

409 16285 

414 16285 

415 16285 
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450 16285 
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454 16285 

455 16285 
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917 16286 
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1280 17848 
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1714 16969 
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Proposed  Rules: 
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..16969 
..17301 

905   

■'sssg 

920 
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'..15339 

•85-7 
..15747 

1205        

..15495 

1219            

..17018 

1710  

..17018 

8  CFR 

2M  18062 

248  18062 

286  15333 

Proposed  Rules: 

214  18065 

235  18065 

248  18065 

286  15753 

9  CFR 

53  ""605 

72   17605,  18466 

94  15334 

113        15711 

Proposed  Rules: 

Ch  ill 15501 

113  .♦. 16327 

10  CFR 

20  16298 

Proposed  Rules: 

50        16554 

170 17490 

171 17490 


430 

710 
824 


17304 
16061 
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12  CFR 


16971 


208  16971 

225  16971 
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264a 15335 

304  18793 

325  ■'6971 

567  16971 

609  : 16627 

611  17907 

614  17907 

620  1662" 

951 18796 

985  18806 

Proposed  Rules: 

563b       17230 

574  17230 

575  17230 
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13CFR 

Proposed  Rules: 

121  16063,  17020.  19317 
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261 18528 

262 18528 

264 18528 

265 18528 

270 18528 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 '. 17946 

301-53 17946 

42  CFR 

68c 17650 

43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 

44  CFR 

64 16030 

45  CFR 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

2551 18846 

2552 18847 

46  CFR 

Proposed  Rules: 

356 18547 

47  CFR 

0 18827 

1  16647,  17009.  18827 

2 17009,  17288 

11 18502 

25 17288 

26 17009 

36 17013 

52 16322 

54 15490,  17014 

61 17009 

63 18827 

69 15490,  17009 

73 15493,  15735,  15736, 

16651,  16652,  17014,  17654, 
18832 

74 16652 

76 17015 

87 17288 

90 16652 

Proposed  Rules: 

0 18560 

1  17036,  17325,  18560 

2 16683,  17038 
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25 16347 

52 16347 

61 17036 

69 17036 

73 15768.  15769.  16350. 

16351,  16673.  16706,  17041, 

17669.  17670,  17963,  19151, 

19152 

74 16683 

76 18848 

80 16683 

90 16351,  16683 

97 16683 

48CFR 

1823 17016 

1836 17016 

1852 17016 


Proposed  Rules: 

27 17278 

52 17278 

203 18160 

208 15351 

216 15351 

225 18161 

49  CFR 

171 15736 

172 15736 

173 15736 

174 15736 

176 15736 

178 15736 

180 15736 

229 16032 

232 17556 


533 16052 

659  15725 

Proposed  Rules: 

171  15510 

172  1551C 

173    15510 

175    15510 

191  16355 

192  16355 

195  16355 

567 15769 

571 15769 

574  15769 

575  15769 

50  CFR 

17     15337    18356 

223  18833 


229      15493 

600  • 533P 

660  15338    ^6322    16325 

ifii ■-    -g^" 2 

6^9  -6325  -6129 
Proposed  Rules 

17  ^5856  -6492  ^8=^2 

92  'e~c~ 

600  '5516  -9152  -JIB- 

622   16359 

635   i~3-i9 

648  160''9  '6362 

654  -91 5b 

660  '~353  '^354  '8^^^ 

6^9   15517 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  APRIL  18,  2002 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Servicing  and  collections: 
revisions;  published  4-18- 
02 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Servicing  and  collections, 
revisions;  published  4-18- 
02 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Servicing  and  collections; 
revisions:  published  4-18- 
02 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Servicing  and  collections: 
revisions;  published  4-18- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Fenhexamid;  published  4- 

18-02 
Fluazinam:  published  4-18- 
•02 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

Naiional  priorities  list 
update;  published  4-18- 
02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Satellite  communications- 
Satellite  license 
procedures:  published 
3-19-02 

GOVERNMENT  ETHICS 
OFFICE 

Sector  mutual  funds,  de 
minimis  securities,  and 


securities  of  affected  entities 
in  litigation,  financial 
interests:  exemptions; 
published  3-19-02 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Technical  amendments: 
published  4-18-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Israel  Aircraft  Industnes, 
Ltd  .  published  4-3-02 
Class  D  airspace:  published  1- 

22-02 
Class  D  airspace:  correction; 

published  2-5-02 
Class  E  airspace:  published  1- 

4-02 
Class  E5  airspace:  published 

2-13-02 
IFR  altitudes   published  3-14- 

02 
Restncted  areas,  published  1- 

22-02 
VOR  Federal  airways  and  jet 

routes,  published  12-7-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  earner  safety  standards: 
Mexican  motor  earners — 
Application  form  to 
operate  in  US 
municipalities  and 
commercial  zones  on 
U.S. -Mexico  tKDrder: 
published  3-19-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 
control 

Bovine  tuberculosis; 
indemnity  payment  for 
destroyed  animals, 
comments  due  by  4-22- 
02:  published  2-20-02  [FR 
02-04059) 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Food  distribution  programs: 
Poultry  substitution  and 
commodity  inventory 
controls  for  recipient 
agencies:  codification  and 
modification:  comments 
due  by  4-22-02;  published 
2-21-02  [FR  02-04174] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Caribtjean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  shnmp; 
comments  due  by  4-22- 
02;  published  4-5-02 
[FR  02-08189] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06975] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06976] 
Publicly  owned  treatment 
worths;  comments  due  by 
4-22-02;  published  3-22- 
02  [FR  02-06847] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
4-24-02;  published  3-25-  • 
02  [FR  02-07092] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
4-24-02;  published  3-25- 
02  (FR  02-07093] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  4-22-02;  published 
3-7-02  [FR  02-05314] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  4-26- 
02;  published  2-25-02  [FR 
02-02838] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Maine;  comments  due  by  4- 

22-02;  published  3-4-02 

[FR  02-04980] 


Practice  and  procedure: 

Regulatory  fees  (2002  FY); 
assessment  and 
collection;  comments  due 
by  4-23-02;  published  4- 
10-02  [FR  02-08600] 
Radio  stations;  table  of 

assignments: 

California;  comments  due  by 
4-22-02;  published  3-19- 
02  [FR  02-06374] 

New  Mexico;  comments  due 
by  4-22-02;  published  3- 
18-02  [FR  02-06372] 

FEDERAL  MARITIME 
COMMISSION 

Filing  and  service  fees; 
revision;  comments  due  by 
4-22-02;  published  3-21-02 
[FR  02-06742] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Special  Payment  Provisions 
and  Standards  for 
Prosthetics  and  Custom- 
Fabricated  Orthotics 
Suppliers  Negotiated 
Rulemaking  Committee — 
Intent  to  establish; 
comments  due  by  4-22- 
02;  published  3-22-02 
[FR  02-06952] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices; 
Clinical  chemistry  and 
toxicology  devices — 
Cyclosporine  and 
tacrolimus  assays; 
reclassification; 
comments  due  by  4-22- 
02;  published  2-21-02 
[FR  02-04208] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act;  implementation: 

Individually  identifiable 
health  information;  privacy 
standards;  comments  due 
by  4-26-02;  published  3- 
27-02  [FR  02-07144] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Trust  management  reform: 
Outdated  rules  repeal; 
comments  due  by  4-22- 
02;  published  2-21-02  [FR 
02-04106] 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Public  administrative 
procedures: 

Conveyances,  disclaimers, 
and  correction 
documents— 
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Recordable  disclaimers  of 
interest  in  land; 
amendments;  comments 
due  by  4-23-02; 
published  2-22-02  (FR 
02-04137] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Flat-tailed  horned  lizard; 
comments  due  by  4-25- 
02,  published  12-26-01 
[FR  01-31734] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 
Oklahoma;  comments  due 

by  4-22-02;  published  4-5- 

02  [FR  02-08231] 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure; 
Investigations  relating  to 
global  and  bilateral 
safeguard  actions,  market 
disruption,  and  relief 
actions  review;  comments 
due  by  4-23-02;  published 
2-22-02  [FR  02-04186] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances; 

Buprenorphine;  placement 
into  Schedule  III; 
comments  due  by  4-22- 
02;  published  3-21-02  [FR 
02-06767] 

Correction;  comments  due 
by  4-22-02;  published 
3-28-02  [FR  C2-06767] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Visa  waiver  pilot  program — 
Argentina;  termination; 
correction;  comments 
due  by  4-22-02; 
published  3-6-02  [FR 
C2-04260] 
Visa  waiver  pilot  program: 
designations,  etc. — 
Argentina;  comments  due 
by  4-22-02;  published 
2-21-02  [FR  02-04260] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
.  Commission 

Electronic  or  electromechanical 
facsimile;  games  similar  to 
bingo;  and  electronic, 
computer,  or  other 
technologic  aids  to  Class  II 


games;  definitions: 
comments  due  by  4-22-02; 
published  3-22-02  [FR  02- 
06806] 
NUCLEAR  REGULATORY 
COMMISSION 
Fee  schedules  revision;  fee 
recovery  (2002  FY); 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07114] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel:  storage 
casks.  HI-STORM  100. 
comments  due  by  4-26-02. 
published  3-27-02  [FR  02- 
07320] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel;  storage 
casks:  Hl-STORM  100, 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07321] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations; 
Flonda;  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04204] 
Texas,  comments  due  by  4- 
22-02;  published  2-21-02 
[FR  02-04207] 
Ports  and  waterways  safety: 
Naval  vessels;  protection 
zones;  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04205] 
Potomac  River.  Washington 
Channel.  Washington,  DC. 
security  zone,  comments 
due  by  4-22-02   published 
3-20-02  [FR  02-06764] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc  : 
Airports  in  Washington,  DC 

metropolitan  area, 

enhanced  security 

procedures  for  operations; 

comments  due  by  4-22- 

02:  published  2-19-02  [FR 

02-03846] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Bombardier:  comments  due 
by  4-22-02;  published  3- 
21-02  [FR  02-06794] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 


Cinxis  Design  Corp.: 
comments  due  by  4-26- 
02,  published  3-13-02  [FR 
02-05703] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Honeywell:  comments  due 
by  4-22-02   published  2- 
19-02  [FR  02-03877] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace   comments 
due  by  4-22-02   published 

3-11-02  [FR  02-05633] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace   comments 

due  by  4-25-02,  published 

3-11-02  [FR  02-05813] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace,  correction; 

comments  due  by  4-22-02; 

published  3-15-02  [FR  C2- 

05633] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials 

transportation 

Regulatory  Flexibility  Act 
Section  610  and  plam 
language  reviews 
comments  due  by  4-25- 
02    published  1-25-02  [FR 
02-01862] 
Hazardous  matenals 

Matenals  transported  by 
aircraft,  information 
availability   comments  due 
by  4-26-02,  published  2- 
13-02  [FR  02-03458] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Aviation  security  infrastructure 

fees,  comments  due  by  4- 

22-02;  published  3-20-02 

[FR  02-06852] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Security  programs  for  aircraft 

12,500  pounds  or  more, 

comments  due  by  4-23-02. 

published  2-22-02  [FR  02- 

04235] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc. 


Statutory  stock  options; 
Federal  Insurance 
Contnbutions  Act    Federal 
Unemployment  Tax  Act 
and  income  tax  collection 
at  source   application 
Correction    comments  due 
by  4-23-02   published 
2-4-02  [FR  02-02417] 
Income  taxes 
Individuals  not  filing  joint 
retums   community 
income  treatment, 
comments  due  by  4-22- 
02,  published  1-22-02  [FR 
02-01385] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service!  on  202-523- 
6641    This  list  IS  also 
available  onime  at  http:// 
w\^'w  nara  gov'tedreg 
plawcurr  html 

The  text  of  laws  is  not 

published  m  the  Federal 
Register  but  may  be  ordered 
in    slip  law'   (individual 
pamphlet*  form  from  the 
Superintendent  of  Documents 
U  S    Government  Pnnting 
Office,  Washington    DC  20402 
(phone    202-512-18081    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  t^np 
wwvi  access  gpo  gov  nara 
naraOOS  html   Some  laws  may 
not  yet  be  available 

H.R.  1499/P.L.  107-157 

Distnci  of  Columbia  Coiiege 
Access  Improvement  Act  of 
2002  (Apr    4    2002    116  Stat. 
1181 

H.R,  2739/P.L.  107-158 
To  amend  Public  Law  107-10 
to  authonze  a  United  States 
plan  to  endorse  and  obtain 
observer  status  tor  Taiwan  at 
the  annual  summit  of  the 
World  Health  Assembly  m 
May  2002  m  Geneva 
Switzei'iand   ana  for  other 
purposes    (Apr   4.  2002    116 
Stat    121) 

H.R.  3985/P.L.  107-159 
To  amend  the  Act  entitled  "An 
Act  to  authonze  the  leasmg  of 
restncted  Indian  lands  tor 
public   religious   educational, 
recreational,  residential 
business   and  other  purposes 
requinng  the  grant  of  long- 
term  leases     approved  August 
9    1955    to  provide  for  binding 
arbitration  clauses  in  leases 


VI 
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and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community   (Apr 
4,  2002.  116  Stat    122) 

Last  List  April  3.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  !S  a  tree  electronic  mail 
notification  senv'ice  of  newly 


enacted  public  lavi/s.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstserv@listserv.gsa.gov 
witfi  the  following  text 
message: 


SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiaiory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 
RIN  3206-AJ56 

Premium  Pay  Limitations 

AGENCY:  Office  of  Personnel 

Management,  ' 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  implement  recent 
statutory  amendments  dealing  with  the 
premium  pay  limitations  for  Federal 
employees.  Those  amendments  raise  the 
premium  pay  caps  for  most  employees, 
provide  authority  to  use  an  annual  cap 
instead  of  a  biweekly  cap  in  additional 
circumstances,  and  make  certain  other 
changes. 

DATES:  Effective  Date:  The  interim 
regulations  are  effective  on  April  27. 
2002. 

Applicability  Date:  The  interim 
reguiations  apply  on  the  first  day  of  the 
first  pav  period  beginning  on  or  after 
April  27.  2002. 

Comments  Date:  Comments  must  be 
received  on  or  before  June  18.  2002. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  VVinstead.  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management.  Room 
7H31,  1900  E  Street  NVV..  Washington. 
DC  20415.  FAX:  (202)  606-4264.  or 
e-mail  them  to  payleave@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryce  Baker  bv  telephone  at  (202)  606- 
2858:  by  fax  at  (202)  606-4264:  or  by 
e-mail  to  payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Persoimel  Management  (OPM)  is 
issuing  interim  regulations  to 
implement  the  new  premium  pay 


limitations  established  by  section  1114 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2002  (Public  Law 
107-107.  December  28,  2001).  Section 
1114  amended  5  U.S.C.  5547,  which 
establishes  biweekly  or  annual 
limitations  on  the  premium  pay  that  a 
covered  Federal  employee  may  receive. 

The  law  provides  that  the  section 
1114  amendments  will  become  effective 
on  the  first  day  of  the  first  pay  period 
beginning  on  or  after  the  120th  day 
following  enactment.  The  120th  day 
falls  on  Saturday,  April  27,  2002.  Since 
biweekly  pay  periods  for  Federal 
employees  begin  on  a  Sunday,  these 
provisions  begin  to  apply  on  either 
April  28  or  May  5.  2002,  depending  on 
the  employing  agency's  payroll  cycle. 

Description  of  Prior  Law 

Prior  to  the  amendments  made  by 
section  1114.  the  following  premium 
pav  limitations  applied  under  5  U.S.C. 
5547: 

•  Federal  employees  were  generally 
subject  to  a  biweekly  cap  on  premium 
pav.  For  all  employees  other  than  law 
enforcement  officers,  premium  pay  was 
capped  to  the  extent  that  it  caused  the 
sum  of  the  employee's  basic  pay  and 
premium  pay  in  a  biweekly  pay  period 
to  exceed  the  applicable  biweekly  rate 
of  basic  pay  for  GS-15.  step  10. 

•  For  employees  who  perform  work 
in  connection  with  an  emergency 
involving  a  direct  threat  to  life  or 
property  (except  law  enforcement 
officers),  premium  pay  in  an  affected 
pav  period  was  not  subject  to  a  biweekly 
cap.  However,  the  employee  could  not 
recei\e  premium  pay  to  the  extent  it 
caused  him  or  her  to  receive  an 
aggregate  total  of  basic  pay  and 
premium  pay  in  the  calendar  year  in 
excess  of  the  applicable  annual  rate  of 
basic  pay  for  GS-15.  step  10. 

•  Law  enforcement  officers  were 
subject  to  a  biweekly  cap  equal  to  the 
lesser  of  (1)  150  percent  of  the 
applicable  rate  of  basic  pay  for  GS-15. 
step  1.  or  (2)  the  rate  for  level  V  of  the 
Executive  Schedule.  In  recent  years,  the 
level  V  rate  was  the  lesser  rate  in  all 
locations  and  thus  sen-ed  as  the  cap.  By 
law.  the  annual  cap  for  emergency 
situations  was  not  applicable  to  law 
enforcement  officers.  (See  5  U.S.C. 
5547(c).)  (As  of  January  2002.  the  level 
V  cap  fell  below  the  GS-15.  step  10,  cap 
in  nine  locality  pay  areas  with  the 
largest  locality  pay  percentages.) 


Summary  of  Statutor\'  Changes 

Section  1114  makes  the  following 
changes  in  the  premium  pav  limitations 
established  by  5  U.S.C  5547: 

•  Section  1114  removes  the  separate 
premium  pay  limitation  for  law- 
enforcement  officers.  Law  enforcement 
officers  will  be  covered  by  the  same 
premium  pay  limitations  that  apply  to 
other  Federal  employees. 

•  Section  1114  ties  the  premium  pay 
limitations  to  the  higher  of  two  rates:  (1) 
The  rate  of  basic  pay  for  GS-15.  step  10 
(including  any  applicable  locality 
payment,  special  rate,  or  similar 
adjustment),  or  (2)  the  rate  payable  for 
level  \'  of  the  Executive  Schedule.  For 
most  employees,  this  results  in  a  higher 
premium  pay  cap 

•  Section  1 114  makes  clear  that  an 
agency  may  apply  an  annual  limitation 
for  employees  performing  work  in  the 
aftermath  of  an  emergency  involving  a 
direct  threat  to  life  or  properly.  For 
example,  work  performed  by  Federal 
emergency  workers  in  the  immediate 
aftermath  of  a  hurricane  or  a  forest  fire 
would  qualif\'. 

•  Section  ill4  adds  a  discretionary 
authority  under  which  an  agency  head 
mav  approve  the  use  of  an  annual  cap 
whenever  he  or  she  determines  that  the 
work  in  question  is  critical  to  the 
mission  of  the  agency  and  that  an 
annual  cap  is  needed. 

•  Section  1 114  provides  that  OPM 
must  prescribe  regulations  to  go\ern 
how  the  annual  limitation  applies  to 
employees  receiving  certain  forms  of 
regularlv  recurring  premium  payments. 
These  pavments  are  availability  pay  for 
criminal  investigators  under  5  U.S.C. 
5545a,  administratively  uncontrollable 
overtime  (AUO)  pav  under  5  US  C. 
5545(c)(2).  standbv  premium  pay  under 
5  U.S.C  5545(c)(l"),  and  regular 
overtime  pav  for  firefighters  co\erod  by 
5  U.S.C.  5545b.  Generally,  these  forms 
of  premium  pay  are  paid  as  regular 
salarv  supplements  and  are  creditable  as 
basic  pay  for  retirement  purposes. 

Description  of  New  Regulator)' 
Provisions 

Under  5  U.S.C.  5548.  OPM  has 
general  authority  to  issue  regulations 
necessar>'  to  administer  the  premium 
pav  provisions  in  subchapter  \'  of 
chapter  55  of  title  5.  United  States  Code. 
The  newly  amended  sections  5547(b)(3) 
and  (c)  also  provide  specific  authority  to 
regulate  certain  matters  related  to  the 
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premium  pay  limitation  provisions. 
These  regulations  revise  sections 
550.105  through  550.107  in  subpart  A  of 
part  550,  United  States  Code. 

Section  550.105— We  are  revising  this 
section  (dealing  with  the  biweekly 
limitation)  to  incorporate  the  new- 
premium  pay  cap  amounts  and  to 
provide  that  these  caps  now  apply  to 
law  enforcement  officers.  In  addition, 
we  are  adding  a  paragraph  to  make  clear 
that,  in  applying  the  biweekly  cap, 
agencies  must  pay  certain  types  of 
premium  pay  before  paying  other  types 
of  premium  pay. 

Section  550.106 — We  are  revising  this 
section  (dealing  with  the  annual 
limitation)  to  be  consistent  with  the 
section  1114  amendments  by  (1) 
incorporating  the  new  premium  pay  cap 
amounts:  (2)  adding  language  to  make 
clear  that  work  performed  in  the 
aftermath  of  an  emergency  qualifies  as 
emergency  work;  (3)  adding  a  provision 
regarding  the  use  of  an  annual  cap  when 
an  agency  determines  that  employees 
are  performing  mission-critical  work; 
and  (4)  noting  that  certain  types  of 
premium  pay  remain  subject  to  a 
biweekly  cap,  as  provided  in  §  550.107. 

The  new  authority  to  apply  an  annual 
cap  when  employees  are  performing 
work  the  agency  determines  to  be 
mission-critical  may  be  used  at  the  sole 
discretion  of  the  agency  head  (or 
designee).  As  with  the  annual  cap  for 
emergency  work,  this  annual  cap  would 
allow  premium  payments  in  excess  of 
the  normal  biweekly  cap  only  in  pay 
periods  during  which  covered  work  is 
performed.  If  an  employee  ceases  to 
perform  approved  mission-critical  work. 
the  agency  must  apply  the  normal 
biweekly  cap  in  future  pay  periods.  In 
that  circumstance,  the  annual  cap 
would  continue  to  operate  only  to 
ensure  that  total  premium  pay  for  the 
calendar  year  does  not  cause  the  annual 
cap  to  be  exceeded. 

In  addition,  we  are  adding  several 
new  paragraphs  to  §  550.106  to  address 
various  issues  under  our  broad 
regulatory  authority; 

•  Paragraph  (d)  provides  that  the  end- 
of-year  rates  of  basic  pay  used  to 
determine  the  annual  cap  must  be 
computed  using  hourly  rates  of  pay  and 
taking  into  account  the  number  of 
paychecks  in  the  calendar  year.  Thus,  in 
calendar  years  in  which  there  are  27 
paychecks,  the  annual  cap  would  be 
increased  to  reflect  payment  for  an 
additional  pav  period. 

•  Paragraph  (e)  provides  agencies 
with  authority  to  delay  payment  of  the 
additional  premium  pay  payable  to  an 
employee  because  of  an  annual  cap 
until  the  end  of  the  calendar  year.  This 
would  prevent  overpayments  that 


would  otherwise  result  because  of 
erroneous  projections  of  basic  pay.  (For 
example,  an  unanticipated  quality  step 
increase  or  promotion  could  cause  an 
employee's  annual  total  of  basic  pay  to 
be  greater  than  expected.) 

•  Paragraph  (f)  clarifies  that  a 
retroactive  payment  that  corrects  an 
underpayment  of  premium  pay  in  a 
previous  calendar  year  must  be  treated 
as  being  made  in  the  previous  calendar 
year  for  the  purpose  of  applying  the 
annual  cap. 

Section  550.107— \Ne  are  replacing 
the  former  section  550.107  (which  dealt 
with  the  special  premium  pay  cap  for 
law  enforcement  officers)  with  a  new 
section  to  address  the  treatment  of 
certain  types  of  regular  and  recurring 
premium  pav:  (1)  Standby  pay  under  5 
U.S.C.  5545(c)(1);  (2)  AUO  pay  under  5 
U.S.C.  5545(c)(2):  (3)  availability  pay 
under  5  U.S.C.  5545a:  and  (4)  regular 
overtime  pay  for  firefighters  covered  by 
5  U.S.C.  5545b.  Generally,  these  types  of 
premium  pay  are  creditable  as  basic  pay 
for  retirement  purposes.  (AUO  pay  is 
retirement  creditable  for  law 
enforcement  officers  only.  Also,  only 
the  straight-time  portion  of  a 
firefighter's  regular  overtime  pay  is 
retirement  creditable.) 

As  authorized  by  5  U.S.C.  5547(c)  (as 
amended  by  section  1114),  the  interim 
regulations  provide  that  these  types  of 
regular  and  recurring  premium  pay 
remain  subject  to  a  biweekly  cap.  even 
while  other  types  of  premium  pay  are 
simultaneously  subject  to  an  annual 
cap.  In  other  words,  in  any  pay  period 
during  which  an  annual  cap  has  been 
invoked,  these  types  of  premium  pay  are 
paid  first,  subject  to  the  biweekly  cap. 
Then,  the  agency  may  pay  any 
additional  types  of  premium  pay  under 
the  annual  cap  provisions.  This  ensures 
that  the  above-cited  types  of  premium 
payments  remain  as  stable  salary 
supplements  that  employees  can  count 
on  from  pay  period  to  pay  period,  as 
intended  by  the  law.  An  annual  cap 
would  cause  an  employee's  regular  pay 
to  vary  dramatically  over  the  course  of 
a  year. 

In  addition,  a  biweekly  cap  is 
appropriate  for  the  above-cited  types  of 
premium  payments  because  they  are 
generally  creditable  as  basic  pay  for 
retirement  purposes.  Various  anomalies 
would  result  if  retirement-creditable 
forms  of  premium  pay  were  subjected  to 
an  annual  cap.  Employees  could 
experience  a  reduction  in  their  Thrift 
Savings  Plan  deposits  as  non-retirement 
creditable  premium  payments  are  paid 
in  lieu  of  retirement-creditable  premium 
payments.  Also,  irregular  retirement- 
creditable  premium  payments  could 
affect  employees'  high-three  average 


salaries  positively  or  negatively,  thus 
resulting  in  unwarranted  increases  or 
decreases  in  employees'  annuity 
payments.  By  continuing  to  apply  a 
biweekly  cap  to  retirement-creditable 
premium  pay.  we  ensure  that  employees 
are  treated  fairly  and  consistently. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Efiiective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  to  waive  the 
general  notice  of  proposed  rulemaking. 
Also,  pursuant  to  5  U.S.C.  553(d)(3),  I 
find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
These  regulations  implement  section 
1114  of  Public  Law  107-107.  which 
takes  effect  on  the  first  day  of  the  first 
pay  period  beginning  on  or  after  April 
27,  2002.  Certain  provisions  cannot  be 
applied,  however,  unless  0PM  issues 
implementing  regulations.  The  waiver 
of  the  requirements  for  proposed 
rulemaking  and  a  delay  in  effective  date 
are  necessary  to  ensure  timely 
implementation  of  the  law  as  intended 
by  Congress. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure,  Claims,  Government 
employees.  Wages. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  is  amending  part 
550  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  A— Premium  Pay 

1.  Revise  the  authority  citation  for 
subpart  A  of  part  550  to  read  as  follows; 

Authority:  5  U.S.C.  5304  note.  5305  note, 
5541(2)(iv),  5545a(h)(2)(B)  and  (i),  5547(b) 
and  (c),  5548.  and  6101(c);  sections  407  and 
2316.  Pub.  L.  105-277,  112  Stat.  2681-101 
and  2681-828  (5  U.S.C.  5545a);  E.O.  12748, 
3  CFR.  1992  Comp.,  p.  316. 

2.  Revise  §  550.105  to  read  as  follows; 
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§  550.1 05    Biweekly  maximum  earnings 
limitation. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  employee  may 
receive  premium  pay  under  this  subpart 
only  to  the  extent  that  the  payment  does 
not  cause  the  total  of  his  or  her  basic 
pav  and  premium  pay  for  any  biweekly 
pav  period  to  exceed  the  greater  of — 

(1)  The  maximum  biweekly  rate  of 
basic  pay  payable  for  GS-15  (including 
any  applicable  locality-based 
comparability  payment  under  section 
5304  or  similar  provision  of  law  and  any 
applicable  special  rate  of  pay  under  5 
U.S.C.  5305  or  similar  provision  of  law): 
or 

(2)  The  biweekly  rate  payable  for  level 
V  of  the  Executive  Schedule. 

(b)  In  applying  the  biweekly 
limitation  under  this  section,  premium 
pay  of  the  types  listed  in  §  550.107(a) 
must  be  paid  before  paying  any  other 
type  of  premium  pay. 

'  (c)  This  section  does  not  apply  to — 

(1)  Any  pay  period  during  which  an 
employee  is  subject  to  an  annual 
limitation  as  provided  in  §  550.106: 

(2)  An  employee  of  the  Federal 
Aviation  Administration  or  the 
Department  of  Defense  who  receives 
premium  pay  under  5  U.S.C.  5546a. 

3.  Revise  §550.106  to  read  as  follows: 

§550.106    Annual  maximum  earnings 
limitation. 

(a)(1)  For  any  pay  period  in  which  the 
head  of  an  agency  (or  designee),  or  the 
Office  of  Personnel  Management  on  its 
own  motion,  determines  that  an 
emergency  exists,  the  agency  must  pay 
an  affected  employee  premium  pay 
under  the  limitations  described  in 
paragraph  (c)  of  this  section  and 
§  550.107  instead  of  under  the  biweekly 
limitation  described  in  §  550.105(a).  An 
employee  is  affected  if  he  or  she  has 
been  determined  by  the  head  of  the 
agency  (or  designee)  to  be  performing 
work  in  connection  with  the  emergency 
or  its  aftermath.  (See  definition  of 
"emergency"  in  §550.103.) 

(2)  The  head  of  an  agency  (or 
designee)  must  make  the  determination 
under  paragraph  (a)(1)  of  this  section  as 
soon  as  practicable  after  the  work  in 
connection  with  the  emergency  or  its 
aftermath  begins.  Entitlement  to 
premium  pay  under  this  annual 
limitation  becomes  effective  on  the  first 
day  of  the  pay  period  in  which  such 
work  began. 

(b)(1)  For  any  pay  period  in  which  the 
head  of  an  agency  (or  designee),  in  his 
or  her  sole  discretion,  determines  that 
an  employee  is  needed  to  perform  work 
that  is  critical  to  the  mission  of  the 
agency,  the  agency  may  pay  premium 
pay  under  the  limitations  described  in 


paragraph  (c)  of  this  section  and 

§  550.107  instead  of  under  the  biweekly 

limitation  described  in  §  550.105(a). 

(2)  Entitlement  to  premium  pay  under 
this  annual  limitation  becomes  effective 
on  the  first  day  of  the  pay  period 
designated  by  the  head  of  the  agency  (or 
designee). 

(c)  In  any  calendar  year  during  which 
an  employee  has  been  determined  to  be 
performing  emergency  or  mission- 
critical  work  as  provided  in  paragraphs 
(a)  or  (b)  of  this  section,  the  employee 
may  receive  premium  pay  under  this 
subpart  (excluding  the  types  of 
premium  pay  identified  in  §  550.107) 
only  to  the  extent  that  the  payment  does 
not  cause  the  total  of  his  or  her  basic 
pav  and  premium  pay  for  the  calendar 
year  to  exceed  the  greater  of — 

(1)  The  maximum  annual  rate  of  basic 
pay  payable  for  GS-15  (including  any 
applicable  locality-based  comparability 
payment  under  section  5304  or  similar 
provision  of  law  and  any  applicable 
special  rate  of  pay  under  5  U.S.C.  5305 
or  similar  provision  of  law]  in  effect  on 
the  last  day  of  the  calendar  year:  or 

(2)  The  annual  rate  payable  for  level 
V  of  the  Executive  Schedule  in  effect  on 
the  last  dav  of  the  calendar  year. 

(d)  The  annual  rates  under  paragraphs 
(c)(1)  and  (2)  of  this  section  must  be 
computed  as  follows: 

(1)  Compute  an  hourly  rate  by 
dividing  the  published  annual  rate  of 
basic  pav  bv  2.087  hours  and  rounding 
the  result  to  the  nearest  cent; 

(2)  Compute  a  biweekly  rate  by 
multiplying  the  hourly  rate  from 
paragraph  (d)(1)  of  this  section  by  80 
hours; 

(3)  Compute  an  annual  rate  by 
multiplying  the  biweekly  rate  from 
paragraph  (d)(2)  of  this  section  by  the 
number  of  pay  periods  for  which  a 
paycheck  is  issued  in  the  given  calendar 
vear  under  the  agency's  payroll  cycle 
"(i.e..  either  26  or  27).' 

(e)  An  agency  may  defer  payment  of 
the  additional  premium  pay  owed  an 
employee  as  a  result  of  the  annual 
limitation  until  the  end  of  the  calendar 
year. 

(f)  Any  payment  made  in  the  current 
calendar  year  that  corrects  an 
underpayment  of  premium  pay  in  a 
previous  calendar  year  must  be  treatpci 
as  being  made  in  the  previous  calendar 
year  for  the  purpose  of  applying  the 
annual  cap  under  this  section. 

4.  Revise  §  550.107  to  read  as  follows: 

§  550,1 07    Premium  payments  capped  on  a 
biweekly  basis  when  an  annual  limitation 
otherwise  applies. 

(a)  The  following  types  of  premium 
pay  remain  subject  to  a  biweekly 
limitation  when  other  premium 


payments  are  subject  to  an  annual 
limitation  under  §  550.106: 

(1)  Standbv  dutv  pav  under  5  U.S.C. 
5545(c)(l]: 

(2)  Administratively  uncontrollable 
overtime  pay  under  5  U.S.C.  5545(c)(2); 

(3)  Availability  pay  for  criminal 
investigators  under  5  U.S.C.  5545a:  and 

(4)  Overtime  pay  for  hours  in  the 
regular  tour  of  duty  of  a  firefighter 
covered  by  5  U.S.C.  5545b. 

(b)  An  employee  must  receive 
premium  pay  of  the  types  identified  in 
paragraph  (a)  of  this  section  before 
receiving  any  other  type  of  premium 
pay. 

fc)  In  any  pay  period  during  which  an 
employee  is  subject  to  an  annual 
limitation  under  §  550, 1 06.  the 
employee  may  receive  the  types  of 
premium  pay  identified  in  paragraph  (a) 
of  this  section  only  to  the  extent  that  the 
pavment  does  not  cause  the  total  of  his 
or  her  basic  pay  and  such  premium  pay 
for  the  pav  period  to  exceed  the  greater 
of— 

(1)  The  maximum  biweekly  rate  of 
basic  pay  payable  for  GS-15  (including 
any  applicable  locality-based 
comparability  payment  under  section 
5304  or  similar  provision  of  law  and  any 
applicable  special  rate  of  pay  under  5 
U.S.C.  5305  or  similar  provision  of  law): 
or 

(2)  The  biweekly  rate  payable  for  level 
\'  of  the  Executive  Schedule. 

(d)  Premium  pay  paid,  or  projected  to 
be  paid,  under  this  section  is  included 
in  determining  whether  the  sum  of  the 
employee's  basic  pay  and  premium  pay 
would  exceed  the  annual  limitation 
under  §550.106. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1750 

Risk-Based  Capital 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight.  HUD.. 
ACTION:  Correcting  amendments. 


SUMMARY:  This  document  contains 
corrections  to  Part  1750  of  the  Code  of 
Federal  Regulations  for  the  regulation 
on  the  process  used  to  determine  the 
capital  classification  of  the  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac)  and  the  Federal  National 
Mortgage  Association  (Fannie  Mae). 
EFFECTIVE  DATE:  April  19,  2002. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  L.  Shaw,  Senior  Counsel, 
telephone  (202)  414-3751  (not  a  toll-free 
number).  Office  of  Federal  Housing 
Enterprise  Oversight,  Fourth  Floor,  1700 
G  SU-eet,  NW.,  Washington.  DC  20552. 
The  telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
is (800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

OFHEO  published  a  final  regulation 
setting  forth  a  risk-based  capital  stress 
test  on  September  13.  2001,  which 
formed  the  basis  for  determining  the 
risk-based  capital  requirement  for  the 
Federally  sponsored  housing 
enterprises — Federal  National  Mortgage 
Association  (Fannie  Mae)  and  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac)  (collectively,  the 
Enterprises). »  Subsequently,  OFHEO 
published  a  final  regulation  that 
referenced  the  risk-based  capital 
regulation  with  respect  to  the  capital 
classification  process. ^  There  are  two 
errors  in  the  Code  of  Federal 
Regulations  that  need  to  be  corrected: 
one  section  needs  to  be  removed  and  a 
second  section  needs  to  be  revised  to 
reflect  the  appropriate  cross  reference. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  an  error  which  may  be 
confusing  and  therefore  needs  to  be 
corrected. 

List  of  Subjects  in  12  CFR  Part  1750 

Capital  classification.  Mortgages, 
Risk-based  capital. 

Accordingly,  12  CFR  part  1750  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1750— CAPITAL 

1.  The  authority  citation  for  part  1750 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4513,  4514,  4611, 
4612,4614,4618. 

§1750.5    [Removed]. 

2.  Remove  §1750.5  of  subpart  A. 

3.  Revise  paragraph  (c)  of  §  1750.12  to 
read  as  follows: 

§1750.12    Procedure  and  timing. 

***** 

(c)  When  an  Enterprise  contemplates 
entering  a  new  activity,  as  the  term  is 
defined  in  section  3.11  of  Appendix  A 
to  this  subpart,  the  Enterprise  shall 
notify  the  Director  as  soon  as  possible 


while  the  transaction  or  activity  is 
under  consideration,  but  in  no  event 
later  than  5  calendar  days  after 
settlement  or  closing.  The  Enterprises 
shall  provide  to  the  Director  such 
information  regarding  the  activity  as  the 
Director  may  require  to  determine  a 
stress  test  treatment.  OFHEO  will 
inform  the  Enterprise  as  soon  as 
possible  thereafter  of  the  proposed 
stress  test  treatment  of  the  new  activity. 
In  addition,  the  notice  of  proposed 
capital  classification  required  by 
§  1777.21  of  this  chapter  will  inform  the 
Enterprise  of  the  capital  treatment  of 
such  new  activity  used  in  the 
determination  of  the  risk-based  capital 
requirement. 
***** 

Dated:  April  15,  2002. 
Armando  Falcon,  jr.. 

Director.  Office  of  Federal  Housing  Enterprise 

Oversight. 

[FR  Doc.  02-9608  Filed  4-18-02;  8:45  am] 

aiLUNG  CODE  4220-01 -U 


■  Risk-based  Capital,  66  FR  47730  (September  13. 
2001). 

^  Prompt  Supervisory  Response  and  Corrective 
Action,  67  FR  3587  (January  25,  2002). 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-189-AD;  Amendment 
39-12715;  AD  2002-08-07] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  767-200. 
-300,  and  -300F  series  airplanes.  This 
AD  requires  examination  of 
maintenance  records  to  determine  if 
Titanine  JC5A  (also  knowm  as  Desoto 
823E508)  corrosion  inhibiting 
compound  ("C.I.C")  was  ever  used; 
inspection  for  cracks  or  corrosion  and 
corrective  action,  if  applicable; 
repetitive  inspections  and  C.I.C. 
applications;  and  modification  of  the  aft 
trunnion  area  of  the  outer  cylinder, 
which  terminates  the  need  for  the 
repetitive  inspections  and  C.I.C. 
applications.  This  action  is  necessary  to 
prevent  severe  corrosion  in  the  main 
landing  gear  (MLG)  outer  cylinder  at  the 
aft  trunnion,  which  could  develop  into 
stress  corrosion  cracking  and 
consequent  collapse  of  the  MLG.  This 
action  is  intended  to  address  the 


identified  unsafe  condition.  The  FAA  is 
also  planning  to  issue  additional 
rulemaking  to  exclude  the  use  of 
Titanine  JC5A  for  compliance  with 
previously  issued  ADs. 

DATES:  Effective  May  6.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  6.  2002. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Craycraft.  Aerospace  Engineer.  Airframe 
Branch.  ANM-120S,  FAA.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425) 227-2782; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
767-200,  -300.  and  -300F  series 
airplanes  was  published  in  the  Federal 
Register  on  August  23.  2001  (66  FR 
44313).  That  action  proposed  to  require 
examination  of  maintenance  records  to 
determine  if  Titanine  JC5A  corrosion 
inhibiting  compound  ("C.I.C")  was  ever 
used;  inspection  for  cracks  or  corrosion 
and  corrective  action,  if  applicable; 
repetitive  inspections  and  C.I.C. 
applications;  and  modification  of  the  ah 
trunnion  area  of  the  outer  cylinder, 
which  terminates  the  need  for  the 
repetitive  inspections  and  C.I.C. 
applications. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  conunenters  support  the 
proposed  AD. 

Acknowledge  Alternate  Name  for 
Titanine  JC5A 

One  commenter,  the  airplane 
manufacturer,  points  out  that  the 
proposed  AD  only  refers  to  "Titanine 
JC5A."  but  this  C.I.C.  is  also  known  by 
a  Desoto  product  name,  "Desoto 
823E508."  The  commenter  asks  that  the 
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proposed  AD  be  revised  to  refer  to  this 
name  as  well. 

The  FAA  concurs  with  the 
commenter's  request.  Any  Titanine 
JC5A  product,  regardless  of  the  trade 
name  of  the  product,  is  subject  to  the 
same  actions  of  this  AD.  We  have 
revised  paragraph  (a)  as  well  as  the 
Summary  section  of  this  AD 
accordingly.  Hereafter,  this  final  rule 
refers  to  these  products  collectively  as 
"JC5A." 

Request  to  Eliminate  Redundant 
Requirements 

One  commenter  requests  that  the  FAA 
remove  the  requirement  to  perform  the 
C.I.C.  application  before  further  flight, 
as  stated  in  paragraphs  (e)(l)(i),  (e)(2)(i), 
(h)(lKi),  and  (h)(2)(i)(A)  of  the  proposed 
AD.  The  commenter  notes  that  it  is 
redundant  to  mandate  application  of 
C.I.C.  in  accordance  with  "Part  3  "  C.I.C. 
Apphcation"  of  the  service  bulletin 
before  further  flight  in  these  paragraphs 
because  application  of  C.I.C.  is  already 
included  as  part  of  the  Parts  1  and  2 
inspection  procedines. 

The  FAA  partially  conciu'S  with  the 
commenter's  request.  We  do  not  intend 
for  application  of  C.I.C.  to  be  performed 
twice  during  the  same  maintenance 
visit.  Accordingly,  we  have  revised 
paragraphs  (e)(l)(i),  (e)(2)(i),  and 
{h)(2)(i)(A)  of  this  final  rule  to  be 
consistent  with  the  instructions  in  the 
service  bulletin.  With  regard  to  the 
commenter's  request  to  revise 
"paragraph  (h)(l)(i),"  we  note  that  there 
is  no  such  paragraph,  and  paragraph 
(h)(1)  is  already  consistent  with  the 
service  bulletin.  Therefore,  no  further 
change  has  been  made  in  this  regard. 

Limit  Area  of  Prohibition 

One  commenter  recommends  that  the 
proposed  AD  prohibit  the  application  of 
JC5A  only  in  the  aft  trunnion  area  of  the 
main  landing  gear  (MLG).  The 
commenter  notes  that  the  wording  of 
paragraph  (1)  of  the  proposed  AD 
prohibits  application  of  JC5A  anywhere 
on  the  airplane.  The  con^nenter  states 
that  service  history  and  laboratory  test 
data  have  showrn  that  typical  usage  of 
JC5A  in  thin  layers  (such  as  on  fasteners 
and  faying  surfaces)  does  not  promote 
corrosion. 

While  we  neither  accept  nor  reject  the 
commenter's  argiunent,  we  agree  that 
the  unsafe  condition  associated  with 
this  AD  relates  specifically  to  the  aft 
trunnion  of  the  MLG.  Therefore,  it  is 
appropriate  to  limit  the  prohibition  of 
the  application  of  JC5A  to  the  aft 
trunnion  area  of  the  MLG  outer 
cylinder.  We  have  revised  paragraph  (1) 
of  this  final  rule  accordingly. 


Clarify  Requirements  of  Paragraph  (b) 

One  commenter  requests  that  the  FAA 
clarif\'  the  requirements  of  paragraph  (b) 
of  the  proposed  AD.  That  paragraph 
reads.  "Except  as  required  by  paragraph 
(1)  of  this  AD.  if,  according  to  the  criteria 
of  paragraph  (a)  of  this  AD.  )C5A  was 
never  used,  no  further  action  is  required 
by  this  AD."  The  commenter  does  not 
understand  what  is  meant  by 
"paragraph  (1)  of  this  AD.  " 

The  FAA  concurs  that  clarification 
may  be  necessar\'.  Paragraph  (b)  of  this 
AD  refers  to  the  paragraph  (1).  which 
appears  under  the  heading  "Spares  '  in 
the  proposed  AD.  For  clarification,  a 
new  heading,  "Use  of  JCSA  Prohibited" 
has  been  added  before  paragraph  (1)  of 
this  final  rule,  and  paragraph  (b)  has 
been  revised  to  read.  "Except  as 
provided  bv  paragraph  (1)  ("Use  of  IC5A 
Prohibited''')ofthisAD,*   *   *" 

Request  To  Supersede  Multiple  ADs 

One  commenter  requests  that  the  F.AA 
revise  the  proposed  AD  to  supersede  .AD 
96-21-06,  amendment  39-9783  (61  FR 
55080,  October  24,  1996).  AD  95-19-10. 
amendment  39-9372  (60  FR  47689, 
September  14,  1995),  and  AD  95-20-51, 
amendment  39-9398  (60  FR  53109, 
October  12,  1995),  with  one  AD.  The 
commenter  sees  no  benefit  in  having 
four  ADs  (i.e.,  the  three  listed 
previously  and  the  proposed  AD)  that 
address  the  same  area  of  the  aft  trunnion 
of  the  MLG  on  Model  767  series 
airplanes.  The  commenter  states  that 
superseding  all  of  the  ADs  related  to  the 
aft  truimion  would  ease  the 
administrative  biuden  and  simplify  the 
recordkeeping  associated  with  these 
ADs. 

The  FAA  does  not  concur  with  the 
commenter's  request.  We  note  that  the 
applicability  statements  of  all  three 
existing  ADs  differ;  that  is,  all  three  ADs 
apply  to  different  groups  of  airplanes. 
With  this  in  mind,  combining  this  AD 
and  the  three  existing  ADs  referenced  by 
the  commenter  into  one  superseding  AD 
would  result  in  a  lengthy,  highly 
complex  AD,  which  may  be  confusing 
for  operators.  For  this  reason,  we  find 
that  a  combined  AD  would  be  likely  to 
impose  more  of  an  administrative  and 
recordkeeping  biu'den,  rather  than  less 
of  one,  as  the  commenter  suggests,  and 
could  increase  the  potential  for 
recordkeeping  mistakes.  For  these 
reasons,  we  find  it  inapypropriate  to 
issue  one  supersedure  to  combine  the 
three  existing  ADs  with  this  AD.  No 
change  to  the  final  rule  is  needed  in  this 
regard. 


Extend  Compliance  Time  for 
Terminating  Action 

One  commenter  requests  that  the  FAA 
extend  the  compliance  time  for  the 
proposed  terminating  action  for  certain 
airplanes.  The  commenter  states  that, 
for  airplanes  with  Category  1  MLG,  if  an 
operator  has  exclusively  used  Mastinox 
6856K  C.I.C.  on  the  aft  trunnion  area  of 
the  MLG  since  delivery  of  the  airplane, 
and  the  initial  detailed  visual  inspection 
according  to  the  proposed  AD  does  not 
reveal  cracking  or  corrosion,  the 
compliance  time  for  the  terminating 
action  should  be  extended  to  the  next 
MLG  overhaul  or  8  years  since  deliver*' 
of  the  airplane,  whichever  comes  first. 
The  commenter's  request  is  based  on  the 
results  of  its  initial  detailed  visual 
inspections,  which  showed  the  aft 
trunnion  area  of  the  MLG  on  its 
airplanes  to  be  in  "excellent  condition." 
The  commenter  believes  that  this 
condition  is  related  to  the  application  of 
Mastinox  6856K  ever\-  180  days  since 
delivery  of  its  airplanes,  which  has 
resulted  in  the  Mastinox  6856K 
"pressing  out"  the  JC5A  from  the  aft 
trunnion  area  of  the  MLG.  The 
commenter  states  that,  since  the  JC5A 
was  "pressed  out  "  during  the  first  in- 
service  application  of  Mastinox  6856K. 
there  would  be  no  time  for  the  JC5A  to 
have  deteriorated  and  caused  damage. 

The  FAA  does  not  concur.  The  flow 
of  lubricant  through  the  aft  trunnion  of 
the  MLG  has  no»  been  studied  enough 
to  allow  the  conclusion  that  application 
of  a  different  lubricant  would 
sufficiently  remove  or  dilute  the  )C5A. 
Lubrication  may  not  sufficiently  flush 
out  certain  areas  of  the  aft  trunnion,  and 
those  areas  may  still  be  subject  to 
corrosion.  No  change  to  the  final  rule  is 
needed  in  this  regard. 

Restrict  Applicability  of  Certain 
Requirements 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  exempt 
airplanes  with  line  numbers  834  and 
subsequent  from  having  to  accomplish 
the  actions  specified  in  the  proposed 
AD.  The  commenter  notes  that  the 
airplane  manufacturer  discontinued  the 
use  of  JCSA  in  the  aft  trunnion  of  the 
MLG  at  line  number  834 

The  FAA  does  not  concur.  If  the 
records  review  in  paragraph  (a)  of  this 
AD  shows  that  JCSA  has  never  been 
used  on  the  aft  trurmion  of  the  MLG, 
either  in  production  or  after  delivery,  no 
further  action  is  required,  as  specified  in 
paragraph  (b)  of  this  AD.  Airplanes  with 
line  numbers  834  and  subsequent  are 
still  subject  to  the  prohibition  of  the  use 
of  JC5A  mandated  by  paragraph  (1)  of 
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this  AD.  No  change  to  the  final  rule  is 
needed  in  this  regard. 

Acknowledge  Alternative  Method  of 
Compliance 

One  commenter  requests  that  the  FAA 
revise  paragraph  (i)  of  the  proposed  AD 
to  refer  to  Boeing  Service  Bulletin  767- 
32A0148,  Revision  2,  dated  November 
30,  2000,  as  an  acceptable  method  of 
compliance  with  the  proposed 
terminating  action.  The  commenter 
states  that  the  procedures  in  that  service 
bulletin  are  equivalent  to  those  in  "Part 
4 — Terminating  Action"  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  767-32A0192. 
dated  May  31.  2001  (which  the 
proposed  AD  refers  to  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  requirements  of 
paragraph  (i)). 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request  but  does  not 
concur  that  any  change  to  the  AD  is 
necessary.  We  concur  that 
accomplishment  of  Boeing  Service 
Bulletin  767-32A0148.  Revision  2,  is 
acceptable  for  compliance  with 
paragraph  (i)  of  this  AD  for  airplanes 
with  hne  numbers  1  through  605.  We 
have  previously  reviewed  and  approved 
that  service  bulletin,  which  describes 
procedures  for  repairing  corrosion  and 
replacing  bushings  in  the  aft  trunnion  of 
the  MLG.  However,  we  do  not  concur 
that  any  change  to  this  final  rule  is 
necessary  because,  if  Boeing  Service 
Bulletin  767-32A0148,  Revision  2.  has 
been  accomplished  prior  to  the  records 
examination  required  by  paragraph  (a) 
of  this  AD.  and  the  records  examination 
shows  that  JC5A  was  not  used  on  the 
MLG  subsequent  to  accomplishment  of 
Boeing  Service  Bulletin  767-32A0148, 
Revision  2,  no  further  action  would  be 
required  by  this  AD,  as  specified  in 
paragraph  (b)  of  this  AD. 

Remove  Paragraph  (j) 

One  commenter  requests  that  the  FAA 
remave  paragraph  (j)  of  the  proposed 


AD.  That  paragraph  states  that 
"Accomplishment  of  the  actions 
specified  in  paragraph  (i)  of  this  AD  is 
considered  acceptable  for  compliance 
with  the  requirements  of  paragraph  (e) 
of  AD  96-21-06.  amendment  39-9783." 
The  commenter  points  out  that  the  FAA 
has  previously  issued  another  notice  of 
proposed  rulemalting  (NPRM),  Docket 
Number  2001-NM-198-AD,  which 
proposes  to  supersede  AD  96-21-06. 
Therefore,  when  AD  96-21-06  is 
superseded  by  another  AD.  paragraph  (j) 
of  the  proposed  AD  will  refer  to  an  AD 
that  does  not  exist.  The  commenter 
requests  that  the  provisions  of 
paragraph  (j)  be  added  to  the  AD  that 
supersedes  AD  96-21-06. 

The  FAA  partially  concurs  with  the 
commenter's  request.  We  do  not  agree  to 
remove  paragraph  (j)  of  this  AD.  Instead, 
to  minimize  confusion,  we  have 
retained  paragraph  (j)  in  this  final  rule 
but  have  revised  it  to  refer  to  AD  2002- 
01-13.  amendment  39-12607  (67  FR 
3605.  January  25.  2002).  which  is  the 
AD  that  supersedes  AD  96-21-06.  In 
addition,  we  agree  that  it  is  appropriate 
to  add  the  provisions  of  paragraph  (j)  of 
this  AD  to  AD  2002-01-13.  Therefore,  a 
new  paragraph  (h)  has  been  added  to 
that  AD  to  specify  that  accomplishment 
of  "Part  4— Terminating  Action"  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  767-32A0192 
constitutes  terminating  action  for 
paragraph  (e)  of  that  AD. 

Allow  Reinstallation  of  MLG 

One  commenter  requests  that  the  FAA 
revise  the  Spares  provision,  paragraph 
(k),  of  the  proposed  AD.  The  commenter 
notes  that,  as  proposed,  if  the  MLG  is 
removed  from  an  airplane,  that 
paragraph  would  require  operators  to 
accomplish  paragraph  (i),  the 
terminating  action,  of  the  proposed  AD, 
before  the  MLG  could  be  re-installed  on 
the  airplane.  The  commenter  states  that 
this  requirement  is  overly  restrictive 
and  could  force  operators  to  accomplish 

Estimated  Costs 


Category 


Labor  costs  (at  $60  per  hour) 


Inspection — Bushings  Removed  25  hours/1,500  

Inspection— Bushings  Not  Removed— 20  hours/$1 ,200 

C.I.C.  Application — 5  hours/300  

Terminating  Action— 218  hours/$13,080 

Inspection— Bushings  Not  Removed— 20  hours/$1,200 
C.I.C.  Application  5  hours/$300  


the  terminating  action  earlier  than 
otherwise  would  be  required  by  the 
proposed  AD. 

Based  on  the  commenter's  request,  the 
FAA  finds  that  some  clarification  of 
paragraph  (k)  of  the  proposed  AD  may 
be  necessary.  The  intent  of  paragraph  (k) 
of  this  AD  is  to  ensure  that,  if  the  MLG 
is  removed  from  the  airplane  in  the 
course  of  maintenance,  the  MLG  outer 
cylinder  will  be  replaced  with  an  MLG 
outer  cylinder  on  which  JC5A  has  never 
been  used  or  on  which  the  terminating 
action  required  by  this  AD  has  been 
accomplished.  We  have  revised 
paragraph  (k)  of  this  AD  to  clarify  our 
intention. 

Explanation  of  Additional  Changes  to 
Final  Rule 

In  addition  to  the  changes  described 
previously,  several  typographical  errors 
have  been  corrected  in  this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  806  Model 
767-200,  -300,  and  -300F  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
489  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  The  approximate 
work  hoius  required  to  accomplish  the 
required  actions  are  indicated  in  the 
table  below.  It  is  estimated  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Cost  of  required  parts  per  airplane  and 
the  estimated  cost  impact  of  this  AD  on 
U.S.  operators  is  indicated  in  the  table 
below. 


Parts  costs 


[Reserved] 
[Reserved] 
[Reserved] 

$6,356  

[Reserved] 
[Reserved] 


Total 
cost  per 

Airplane 


1,500 
1,200 

300 

19,436 

1,200 

300 


Total  fleet  cost 
(489  airplanes) 


733,500 
586,800 
146,700 
9,504,204 
586,800 
146,700 


Category  1 ;  Airplanes  with  an  undercut  in  the  aft  trunnion  above. 
Category  2:  Airplanes  without  an  undercut  in  the  aft  trunnion  bore. 


Federal  Register / Vol.  67,  No.  76 /Friday.  April  19.  2002 /Rules  and  Regulations  19325 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'^Februar\'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-07     Boeing:  Amendment  39-12715. 
Docket  2001-.N'M-189-AD. 

Applicability:  All  Model  767-200.  -300, 
and  -300F  series  airplanes,  certificated  in 
any  category-. 

Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternati\e  method  of  compliance  in 
accordance  with  paragraph  (m)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severe  corrosion  in  the  main 
landing  gear  (MLG)  outer  cylinder  at  the  aft 
trunnion,  which  could  develop  into  stress 
corrosion  cracking  and  consequent  collapse 
of  the  MLG,  accomplish  the  following: 

Records  Examination 

(a)  Within  90  days  after  the  effective  date 
of  this  AD.  examine  airplane  records  to 
determine  if  Titanine  JC5A  or  Desoto 
823E508  (hereafter  collectively  referred  to  as 
")C5A")  corrosion  inhibiting  compound  ("C. 
I.  C")  was  used  in  the  aft  trunnion  area  of 
the  MLG  outer  cylinder  during  general 
maintenance,  overhaul,  or  incorporation  of 
Boeing  Alert  Service  Bulletin  767-32A0148. 
dated  December  21.  1995.  or  Revision  1, 
dated  October  10,  1996  (required  by 
paragraph  (e)  of  AD  96-21-06.  amendment 
39-9783):  in  accordance  with  Boeing  .Merl 
Service  Bulletin  767-32A0192.  dated  May 
31.  2001.  If  records  do  not  show  conclusively 
which  compound  was  used,  assume  IC5A 
was  used.  Refer  to  Boeing  .^lert  Service 
Bulletin  767-32A0192.  dated  May  31,  2001. 
for  the  line  numbers  of  airplanes  that  were 
assembled  new  using  IC5.^. 

Note  2:  Prior  to  lanuary  31.  2001.  if  BMS 
3-27  was  ordered  from  Boeing,  Boeing 
shipped  IC5A  as  a  substitute. 

MLGs  on  Which  JC5A  Was  Not  Used 

(b)  Except  as  provided  bv  paragraph  (1) 
("Use  of  IC5A  Prohibited")  of  this  AD.  if, 
according  to  the  criteria  of  paragraph  (a)  of 
this  .^D,  JC5A  was  never  used,  no  further 
action  is  required  by  this  AD. 

C.LC.  Applications,  Inspections,  and 
Corrective  Actions  if  Necessary 

(c)  For  Category  1  MLG  outer  cylinders  as 
identified  in  Boeing  Alert  Service  Bulletin 
767-32A0192,  dated  May  31.  2001:  If. 
according  to  the  criteria  of  paragraph  (a)  of 
this  AD,  IC5A  may  haVe  been  used,  perform 
the  actions  specified  in  both  paragraphs  (d) 


and  (e)  of  this  .\D.  as  applicable,  in 
accordance  with  Boeing  -Men  Service 
Bulletin  767-32A0192,  dated  May  31.  2001. 

(d)  For  MLGs  and  MLG  outer  cylinders 
identified  in  paragraphs  (d)(1),  (d)(2).  and 
(d)(3)  of  this  AD:  Within  90  days  after  the 
effective  date  of  this  .AD.  perform  the  C.I.C, 
application  on  the  MLG  in  accordance  with 
"Part  3 — C.I.C.  Application"  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-32A0192,  dated  May 
31,  2001.  Thereafter,  repeat  at  inter\'als  not 
to  exceed  180  days  until  the  terminating 
action  required  by  paragraph  (i)  of  this  AD 
has  been  accomplished. 

(1)  MLG  outer  cylinders  that  are  less  than 
3  years  old  since  new. 

(2)  MLGs  that  have  been  overhauled  less 
than  3  years  ago. 

(3)  MLGs  on  which  rework  per  Boeing 
Alert  Service  Bulletin  767-32A0148.  dated 
December  21.  1995.  or  Revision  1.  dated 
October  10.  1996.  was  accomplished  less 
than  3  years  ago. 

(e)  Before  the  MLG  outer  cylinder  is  3  years 
old  since  new.  since  last  overhaul,  or  since 
rework  per  Boeing  .Mert  Service  Bulletin 
767-32.^0148.  dated  December  21.  1995,  or 
Revision  1,  dated  October  10.  1996:  or  within 
90  days  after  the  effective  date  of  this  AD: 
whichever  is  later;  perform  a  detailed  visual 
inspection  for  cracks  and  corrosion  of  the 
cross  bolt  bushing  holes  and  chamfers  in 
accordance  with  "Part  1 — Cross  Bolt  Hole 
Inspection — Bushings  Removed"  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-32A0192,  dated  May 
31.2001. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required   ' 

(1)  If  no  crack  or  corrosion  is  found  during 
the  detailed  visual  inspection  required  by 
paragraph  (e)  of  this  AD.  perform  the  actions 
in  paragraphs  (e)(l)(i).  (e)(l)(ii),  and  (e)(l)(iii) 
of  this  AD.  at  the  applicable  times  indicated. 

(i)  Before  further  flight,  perform  the 
restoration  steps  shown  in  Figure  2  of  the 
service  bulletin,  and  thereafter  at  intervals 
not  to  exceed  180  days,  perform  the  C.I.C. 
application  on  the  landing  gear  in  accordance 
with  "Part  3— C.I.C  .Application"  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(ii)  Within  18  months  after  performing  the 
detailed  visual  inspection  required  by 
paragraph  (e)  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  18  months,  perform 
the  detailed  visual  inspection  for  cracks  and 
corrosion  of  the  cross  bolt  hole  inner 
chamfer,  in  accordance  with  "Part  2 — Cross 
Bolt  Hole  Inner  Chamfer  Inspection — 
Bushings  Not  Removed"  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  until  the  terminating  action  required 
bv  paragraph  (i)  of  this  AD  has  been 
accomplished. 
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(iii)  Before  the  MLG  cylinder  is  6Vz  years 
since  new,  since  last  overhaul,  or  since 
rework  per  Boeing  .Mert  Service  Bulletin 
767-32A0148,  dated  December  21.  1995.  or 
Revision  1.  dated  October  10.  1996; 
whichever  is  later;  perform  the  terminating 
action  described  in  paragraph  (i)  of  this  AD. 

(2)  If  any  corrosion  is  found  on  the  cross 
bolt  holes  or  outer  chamfers  during  the 
detailed  visual  inspection  required  by 
paragraph  (e)  of  this  AD,  before  further  flight, 
remove  the  corrosion  per  Figure  2  of  the 
service  bulletin. 

(i)  If  all  of  the  corrosion  can  be  removed, 
before  further  flight,  perform  the  restoration 
steps  shown  in  Figure  2  of  the  service 
bulletin,  and  thereafter  at  intervals  not  to 
exceed  180  days,  perform  the  C.I.C. 
application  on  the  MLG  in  accordance  with 
"Part  3 — C.I.C.  Application"  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  and  perform  the  terminating  action 
described  in  paragraph  (i)  of  this  AD,  at  the 
applicable  time  specified  in  paragraphs 
(e)(2)(i)(Al  or  (e)(2)(i)(B)  of  this  AD. 

(A)  If  the  MLG  outer  cylinder  is  less  than 
5  years  old  since  new,  if  the  MLG  was  last 
overhauled  less  than  5  years  ago,  or  if  rework 
per  Boeing  Alert  Service  Bulletin  767- 
32A0148,  dated  December  21,  1995.  or 
Revision  1,  dated  October  10, 1996,  was 
accomplished  less  than  5  years  ago;  Within 
18  months  after  performing  the  detailed 
visual  inspection  required  by  paragraph  (e)  of 
this  AD. 

(B)  If  the  MLG  outer  cylinder  is  5  years  old 
or  more  since  new;  if  the  MLG  was  last 
overhauled  5  years  ago  or  more;  or  if  rework 
per  Boeing  Alert  Service  Bulletin  767- 
32A0148,  dated  December  21,  1995,  or 
Revision  1,  dated  October  10,  1996,  was 
accomplished  5  years  ago  or  more;  Before  the 
MLG  outer  cylinder  is  6V2  years  old  since 
new,  since  last  overhaul,  or  since  rework  per 
Boeing  Alert  Service  Bulletin  767-32A0148. 
dated  December  21,  1995,  or  Revision  1. 
dated  October  10,  1996;  whichever  is  later. 

(ii)  If  any  corrosion  cannot  be  removed, 
before  further  flight,  perform  the  terminating 
action  described  in  paragraph  (i)  of  this  .^D. 

(3)  If  any  crack  is  found  anywhere  during 
the  detailed  visual  inspection  required  in 
paragraph  (e)  of  this  AD,  or  if  corrosion  in 
the  inner  cross  bolt  hole  chamfers  is  found, 
before  further  flight,  perform  the  terminating 
action  described  in  paragraph  (i)  of  this  .\D. 

(f)  For  Category  2  MLG  outer  cylinders  as 
identified  in  Boeing  Alert  Service  Bulletin 
767-32A0192,  dated  May  31,  2001;  If, 
according  to  the  criteria  of  paragraph  (a)  of 
this  AD,  JCS/*  may  have  been  used,  perform 
the  actions  specified  in  both  paragraphs  (g) 
and  (h)  of  this  AD.  as  applicable,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-32A0192.  dated  May  31.  2001. 

(g)  For  MLGs  and  MLG  outer  cylinders 
identified  in  paragraphs  (g)(1)  and  (g)(2)  of 
this  AD:  Within  90  days  after  the  effective 
date  of  this  AD,  perform  the  C.I.C. 
application  on  the  MLG  in  accordance  with 
"Part  3— C.I.C.  Application"  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-32A0192.  dated  May 
31,  2001.  Thereafter,  repeat  the  application  at 
intervals  not  to  exceed  180  days  until  the 


terminating  action  required  by  paragraph  (i) 
of  this  AD  has  been  accomplished. 

(1)  MLG  outer  cylinders  that  are  less  than 
3  years  old  since  new. 

(2)  MLGs  that  have  been  overhauled  less 
than  3  years  ago. 

(h)  Before  the  MLG  outer  cylinder  is  3 
years  old  since  new  or  since  the  last 
overhaul,  or  within  90  days  of  the  effective 
date  of  this  AD,  whichever  is  later,  perform 
a  detailed  visual  inspection  for  cracks  and 
corrosion  of  the  cross  bolt  hole  inner 
chamfer,  in  accordance  with  "Part  2 — 
Crossbolt  Hole  Inner  Chamfer  Inspection- 
Bushings  Not  Removed"  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-32A0192,  dated  May 
31,2001. 

(1)  If  no  crack  or  corrosion  is  found  during 
the  inspection  required  by  paragraph  (h)  of 
this  AD.  before  further  flight,  and  thereafter 
at  intervals  not  to  exceed  180  days,  perform 
the  C.I.C.  application  on  the  MLG  in 
accordance  with  "Part  3— C.I.C.  Application" 
of  the  Accomplishment  Instructions  of  the 
service  bulletin,  until  the  next  MLG 
overhaul.  After  the  next  MLG  overhaul  has 
been  completed,  no  further  action  is  required 
by  this  AD. 

(2)  If  any  corrosion  is  found  during  the 
detailed  visual  inspection  required  by 
paragraph  (h)  of  this  AD.  before  further  flight, 
remove  the  cross  bolt  bushings  and  perform 
the  detailed  visual  inspection  specified  in 
paragraph  (e)  of  this  AD,  and  remove  the 
corrosion  per  Figure  2  of  the  sen,'ice  bulletin. 

(i)  If  all  of  the  corrosion  can  be  removed, 
perform  the  actions  specified  in  paragraph 
(h)(2)(i)(A)  and  (h)(2)(i){B)  of  this  AD,  at  the 
applicable  times  indicated. 

(A)  Prior  to  further  flight,  perform  the 
restoration  steps  shown  in  Figure  2  of  the 
service  bulletin,  and  thereafter  at  intervals 
not  to  exceed  180  days,  perform  the  C.I.C. 
application  on  the  MLG  in  accordance  with 
"Part  3— C.I.C.  Application"  of  the 
.Accomplishment  Instructions  of  the  service 
bulletin. 

(B)  Within  18  months  after  the  corrosion 
removal  required  by  paragraph  (h)(2)  of  this 
AD.  perform  the  terminating  action  described 
in  paragraph  (i)  of  this  AD. 

(ii)  If  all  the  corrosion  cannot  be  removed, 
before  further  flight,  perform  the  terminating 
action  required  by  paragraph  (i)  of  this  AD. 

(3)  If  any  crack  is  found  during  the  detailed 
visual  inspection  required  by  paragraph  (h) 
of  this  AD,  before  further  flight,  perform  the 
terminating  action  described  in  paragraph  (i) 
of  this  AD. 

Terminabng  Action 

(i)  Perform  the  terminating  action  - 
(including  removal  of  the  existing  bushings, 
repair  of  the  aft  trunnion  area  of  the  outer 
cylinder,  and  machining  and  installation  of 
new  bushings)  in  accordance  with  "Part  4 — 
Terminating  Action"  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-32A0192,  dated  May  31,  2001. 
Completion  of  the  terminating  action 
terminates  the  requirements  for  the  repetitive 
inspections  and  C.I.C.  applications  of  this 
AD. 


(j)  Accomplishment  of  the  actions  specified 
in  paragraph  (i)  of  this  AD  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (e)  of  AD  2002- 
01-13,  amendment  39-12607. 

Spares 

(k)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  MLG 
outer  cylinder  unless  maintenance  records 
conclusively  show  that  JCSA  has  never  been 
used  on  that  MLG  outer  cylinder,  or  unless 
it  complies  with  paragraph  (i)  of  this  AD. 

Use  of  JCSA  Prohibited 

(1)  As  of  the  effective  date  of  this  AD,  no 
person  shall  use  the  C.I.C.  JCSA  in  the  aft 
trunnion  area  of  the  MLG  outer  cylinder  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(m)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(n)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(o)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
32A0192,  dated  May  31,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(p)  This  amendment  becomes  effective  on 
May  6,  2002. 

Issued  in  Renton,  Washington,  on  April  11. 
2002. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-9392  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  4910-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-47-AD;  Amendment 
39-12709;  AD  2002-OS-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Inc.  Models  SA226  and  SA227 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  2001-20- 
14,  which  currently  requires  you  to 
replace  the  brake  shuttle  valves  with 
parts  of  improved  design  and  install  a 
shield  over  the  hydraulic  lines  on 
certain  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes.  AD  2001-20-14 
also  requires  you  to  replace  the  rubber 
fuel  hose  with  a  metal  device  for  certain 
SA226  series  airplanes.  This  AD  is  the 
result  of  FAA  incorrectly  referencing 
Model  SA226— T(A)  airplanes  and 
inadvertently  omitting  certain  serial 
numbers  of  Model  SA227 — AC  airplanes 
from  the  applicability  of  AD  2001-20- 
14.  This  AD  retains  the  actions  of  AD 
2001-20-14,  corrects  the  reference  of 
Model  SA226— T(A)  airplanes  and  adds 
additional  Model  SA227— AC  airplanes 
to  the  applicability  section  of  the  AD. 
The  actions  specified  by  this  AD  are 
intended  to  correct  potential  brake 
shuttle  valve  problems,  which  could 
cause  the  brake  assembly  to  drag  and 
overheat.  Hydraulic  or  fuel  line  damage 
could  then  occur  if  the  overheated  brake 
assembly  is  retracted  into  the  main 
wheel  well  with  a  consequent  fire  if  the 
hydraulic  or  fuel  lines  ruptured. 

DATES:  This  AD  becomes  effective  on 
June  6.  2002. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  as  of  November 
21,  2001  (66  FR  52020,  October  12, 
2001). 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Fairchild  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421: 
facsimile:  (210)  820-8609.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-CE- 
47-AD,  901  Locust,  Room  506,  Kansas 


City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Werner  Koch,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133: 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  received  a  report  of  an 
accident  involving  a  Fairchild  Model 
SA226— TC  airplane  where  the  flight 
crew  lost  control  of  the  airplane  at  low 
altitude  during  the  final  approach  for 
landing.  Prior  to  the  accident,  the  flight 
crew  reported  a  loss  of  hydraulic 
pressure  and  a  fire  on  the  left  side  of  the 
airplane.  The  report  of  this  accident 
caused  us  to  issue  AD  2001-20-14, 
Amendment  39-12462  (66  FR  52020. 
October  12,  2001).  This  AD  requires  the 
following  on  certain  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes: 
— Replace  the  brake  shuttle  valves  with 

parts  of  improved  design  (except  on 

airplanes  with  an  anti-skid/ power 

brake  system); 
— Install  a  shield  over  the  hydraulic 

lines:  and 
— Replace  the  rubber  fuel  hose  with  a 

metal  device  on  certain  SA226  series 

airplanes. 

What  Has  Happened  Since  AD  2001- 
20-14  To  Initiate  This  Action'' 

The  FAA  incorrectly  referenced 
Model  SA226— T(A)  airplanes  and 
inadvertently  omitted  certain  serial 
numbers  of  Model  SA227— AC  airplanes 
from  the  applicabihty  of  AD  2001-20- 
14.  In  particular,  we  referenced  serial 
numbers  T(A)249  through  T(A)291  as 
Model  SA226— T(A)  airplanes.  These 
serial  numbers  should  be  T249  through 
T291,  except  T276.  as  Model  SA226— T 
airplanes.  We  also  restricted  the 
applicability  of  Model  SA227— AC 
airplanes  to  serial  numbers  AC406. 
AC415,  AC416,  and  AC420  through 
AC599.  Any  Model  SA227— AC  airplane 
incorporating  a  serial  number  from 
AC600  through  AC789  should  also  be 
affected  by  the  actions  of  AD  2001-20- 
14. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Original  design  brake  shuttle  valves,  if 
not  replaced  with  improved  design 
valves,  could  cause  the  wheel  brakes  to 
drag  and  overheat.  This  could  result  in 
hydraulic  or  fuel  line  damage  if  the 
overheated  brake  assembly  is  retracted 


into  the  main  wheel  wells.  A 
consequent  fire  could  occur  if  the 
hydraulic  or  fuel  lines  ruptured. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  applv  to  certain  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NTRM1  on 
December  27.  2001  (66  FR  66828)  The 
NTRM  proposed  to  supersede  AD  2001- 
20-14  with  a  new  AD  that  would  retain 
the  actions  of  AD  2001-20-14.  would 
correct  the  reference  to  Model  SA226 — 
T(A)  airplanes,  and  would  include 
additional  Model  SA227— AC  airplanes 
in  the  Applicability  section  of  the  AD. 

Was  the  Public  In\ited  To  Comment? 

The  FA.^  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public, 

FAA's  Determination 

What  Is  FAA  s  Final  Determination  on 
This  Issue'' 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corre;ctions  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impacf 

We  estimate  that  this  AD  affects  186 
SA226  Series  airplanes  and  72  SA227 
Series  airplanes  in  the  US  registry  for 
total  of  258  affected  airplanes. 

What  Is  the  Cost  Impact  of  This  AD  on 
Charters/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  replacement  and 
installation: 
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SA226  Series  Airplanes 


Labor  cost 


Parts  cost 


Total  cost  per 
airplane 


Total  cost  on  U.S. 
operators 


65  workhours  x  S60  per  hour  =  $3,900 


$3,431 


$7,331  $7,331  X  186  =  $1,363,566 


SA227  Series  Airplanes 


Labor  cost 


Parts  cost 


Total  cost  per 
airplane 


55  workhours  x  $60  per  hour  =  $3,300 


Total  cost  on  US. 
operators 


$1,369 


$4,669    $4,669  x  72  =  $336,168 


The  only  difference  between  AD 
2001-20-14  and  this  AD  is  the 
expanded  applicability  of  Model 
SA227-AC  airplanes  that  we 
inadvertently  omitted  from  the 
"Applicability"  section  of  AD  2001-20- 
14.  However,  the  estimated  number  of 
total  aiqjlanes  affected  has  not  changed. 
The  only  impact  this  AD  will  have  over 
that  already  required  by  AD  2001-20-14 
is  the  burden  to  the  owners/operators  of 
the  cost  of  the  actions  on  the  additional 
airplanes. 

Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is  at 
whichever  of  the  following  that  occurs 
later: 

— Within  500  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD 
or  AD  2001-20-14,  as  applicable;  or 

— Within  6  months  after  the  effective 
date  of  this  AD  or  AD  2001-20-14.  as 
applicable. 

Why  Is  the  Compliance  Time  of  This  AD 
Presented  in  Both  Hours  TIS  and 
Calendar  Time? 

The  affected  airplanes  are  used  in 
both  general  aviation  and  commuter 
operations.  Those  commuter  operators 
may  acciunulate  500  hours  TIS  on  the 
airplane  in  less  than  2  months  and 
many  owners  have  numerous  affected 
airplanes  in  their  fleets.  We  have 
determined  that  the  dual  compliance 
time: 

— Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  accomplish  the  actions 
in  this  AD;  and 

— assures  that  the  unsafe  condition 
referenced  in  this  AD  will  be 
corrected  within  a  reasonable  time 
period  without  inadvertently 
grounding  any  of  the  affected 
airplanes. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2001-20- 
14,  Amendment  39-12462  (66  FR 
52020,  October  12,  2001),  and  by  adding 
a  new  AD  to  read  as  follows: 

2002-08-02    Fairchild  Aircraft,  Inc.: 

Amendment  39-12709;  Docket  No. 
2001-CE^7-AD;  Supersedes  AD  2001- 
20-14.  Amendment  39-12462. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 

(1)  Group  1.— Fairchild  Aircraft 
Inc.  Airplanes  Retained  From  AD 

2001-20-14 


Model 

SA226-AT  .. 
SA226-T  .... 

SA226-T(B) 

SA22&-TC  . 
SA227-AC  . 

SA227-AT  ., 

SA227-TT  .. 
SA227- 
TT(300). 


Serial  Numbers 


AT001  through  AT074. 
T201  through  T291,  except 

T276. 
T(B)  276  and  T(B)  292 

through  T(B)  417, 
TC201  through  TC41 9. 
AC406,  AC415,  AC416,  and 

AC420  through  AC599. 
AT421,  AT423  through 

AT631 ,  and  AT695. 
TT421  through  TT555. 
TT447.  TT465,  TT471, 

TT483,  TT512,  TT518, 

TT521,TT527,  TT529, 

and  536. 


(2)  Group  2.— Fairchild  Aircraft, 
Inc.  Airplanes  Added  to  the  Ap- 
plicability OF  this  ad  (not  in- 
cluded in  ad  2001-20-14) 


Model 


Serial  Numbers 


SA227-AC  AC600  through  AC789 

(h)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD.  This  AD 
applies  to  any  airplane  identified  in 
paragraph  (a)  of  this  AD  with  or  without  an 
anti-skid/power  brake  system  installed. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  potential  brake  shuttle  valve 
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problems,  which  could  cause  the  brake 
assembly  to  drag  and  overheat.  Hydraulic  or 
fuel  line  damage  could  then  occur  if  the 
overheated  brake  assembly  is  retracted  into 


the  main  wheel  well,  with  a  consequent  fire 
if  the  hydraulic  or  fuel  lines  ruptured. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem  for  Group  1  airplanes'' 


To  address  this  problem  for  Group  1 
airplanes,  you  must  accomplish  the 
following: 


Actions 


(1)  For  all  affected  airplanes,  except  those 
equipped  with  an  anti-skid/power  brake  sys- 
tem, replace  each  brake  shuttle  valve  with 
part  number  (P/N)  MS28767^  brake  shuttle 
valve  (or  FAA-approved  equivalent  pari 
number). 


(2)  For  all  affected  airplanes,  install  a  shield 
over  the  hydraulic  lines 


(3)  For  all  airplane  models  within  the  SA226 
series,  replace  the  rubber  fuel  hose  with  a 
metal  device. 


(4)  Do  not  install  any  brake  shuttle  value  that 
Is  not  a  P/N  MS28767^  brake  shuttle  valve 
(or  FAA-approved  equivalent  pari  number) 
or  a  fuel  hose  that  Is  made  out  of  rubber 


Compliance 


Procedures 


Within  500  hours  time-in-service  (TIS)  after 
November  21.  2001  (the  effective  date  of 
AD  2001-20-14).  or  within  6  months  after 
or  November  21,  2001  (the  effective  date  of 
AD  2001-20-14).  whichever  occurs  later 
unless  already  accomplished. 


Within  500  hours  time-in-service  (TIS)  after 
November  21.  2001  (the  effective  date  ot 
AD  2001-20-14),  or  within  6  months  after 
November  21,  2001  (the  effective  date  of 
AD  2001-20-14).  whichever  occurs  later 
unless  already  accomplished 

Within  500  hours  time-in-service  (TIS)  after 
November  21.  2001  (the  effective  date  of 
AD  2001-20-14).  or  within  6  months  after 
November  21,  2001  (the  effective  date  ot 
AD  2001-20-154),  whichever  occur  later, 
unless  already  accomplished 

As  of  November  21,  2001  (the  effective  date 
of  AD  2001-20-14). 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  o*  Fairchild  Aircraft 
Service  Bulletin  No  22&-26-003  or  Fair- 
chiid  Aircraft  Service  Buiielm  No  227-26- 
002.  as  applicable  Effective  pages  revision 
levels  and  dates  ot  the  service  bulletins  are 
specified  m  paragraph  (0  of  number  (P'Ni 
this  AD 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  ot  Fairchild  Aircraft 
Sen/ice  Bulletin  No  226-26-003  or  Fair- 
child  Aircraft  Sen/ice  Bulletin  No  227-26- 
002,  as  applicable  Effective  pages  revision 
levels,  and  dates  of  the  sen/ice  bulletins  are 
specified  m  paragraph  n)  of  this  AD 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Sen/ice  Bulletin  No  226-26-SA226-003 
Effective  pages,  revision  levels  and  dates 
of  the  service  bulletin  is  specified  m  para- 
graph (i)  of  this  AD 

Not  Applicable 


(e)  What  actions  must  I  accomplish  to 
address  this  problem  for  Group  2  airplanes? 
To  address  this  problem  for  Group  2 


airplanes,  you  must  accomplish  the 
following: 


Actions 


Compliance 


Procedures 


(1)  For  all  affected  airplanes  except  those 
equipped  with  an  anti-skid/power  brake  sys- 
tem, replace  each  brake  shuttle  valve  with 
part  number  (P/N)  MS28767-4  brake  shuttle 
valve  (or  FAA-approved  equivalent  pan 
number). 

(2)  For  all  affected  airplanes,  install  a  shield 
over  the  hydraulic  lines. 


Within  500  hours  time-m-service  (TIS)  after 
June  6,  2002  (the  effective  date  of  this  AD) 
or  within  6  months  after  June  6,  2002  (the 
effective  date  of  this  AD),  whichever  occurs 
later,  unless  already  accomplished 

Within  500  hours  time-in-service  (TIS)  after 
June  6,  2002  (the  effective  date  of  this  AD) 
or  within  6  months  after  June  6,  2002  (the 
effective  date  of  this  AD),  whichever  occurs 
later,  unless  already  accomplished 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No  227-26-002  Effective 
pages  revision  levels,  and  dates  of  the 
service  bulletin  is  specified  m  paragraph  (i) 
of  this  AD 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
SeA/ice  Bulletin  No  227-26-002  Effective 
pages,  revision  levels,  and  dates  of  the 
service  bulletin  is  specified  m  paragraph  (i) 
of  this  AD 


(3)  Do  not  install  any  brake  shuttle  valve  that    As  of  June  6, 
is  not  a  P/N  MS28767-4  brake  shuttle  valve        AD), 
(or  FAA-approved  equivalent  part  numlier) 
or  a  fuel  hose  that  is  made  out  of  rubber. 


2002  (the  effective  date  of  this    Not  Applicable 


(f)  Can  I  comply  wth  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Fort  Worth  Airplane 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Fort  Worth  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2001-20- 
14,  which  is  superseded  by  this  AD,  are 


approved  as  alternative  methods  of 
compliance  with  this  AD, 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .\D, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD,  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD,  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 


alteration,  or  repair  on  the  unsafe  condition 

addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

i.g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance''  Contact  Werner  Koch, 
.Aerospace  Engineer,  F.\A,  .Airplane 
Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150: 
telephone:  (817)  222-513.3;  facsimile;  (817) 
222-5960 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
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FAA  can  issue  a  special  flight  permit  under 
sections  21,197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  vour  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference? 


(1)  Actions  required  by  this  AD  must  be 
done  in  accordance  with  the  following: 

(i)  Fairchild  Service  Bulletin  No.  226-26- 
003.  which  incorporates  the  following  pages; 


Pages 


Date 


16  

14,  15  .... 

17  

4,  5,  6,  7. 


10.  11,  12,  and  13 


Issued 
Issued 
Issued 
Issued 


1.  2,  3,  8.  and  9  I  Issued: 


March  1 ,  2000. 

March  1 ,  2000,  Revised:  June  27,  2000. 
March  1 ,  2000,  Revised:  October  2.  2000. 
March  1,  2000.  Revised:  January  19.  2001. 
March  1,  2000,  Revised:  August  10,  2001. 


and 


i)  Fairchild  Service  Bulletin  No.  227-26-002,  which  incorporates  the  following  pages: 


Pages 
1,  2,  8,  and  9 

7    ; 

3,  4,  5,  and  6 


Date 


Issued:  March  1 ,  2000. 

Issued:  March  1 ,  2000,  Revised:  June  27,  2000. 

Issued:  March  1 ,  2000,  Revised:  October  2,  2000. 


(2)  The  Director  of  the  Federal  Register 
previously  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51  as  of  November  21,  2001  (66  FR 
52020,  October  12.2001). 

(3)  You  may  get  copies  from  Fairchild 
Aircraft,  Inc.,  P.O.  Box  790490.  San  Antonio, 
Texas  78279-0490.  You  may  view  copies  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700.  Washington,  DC. 

(j)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2001-20-14,  Amendment  39-12462. 

(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  June  6,  2002. 

Issued  in  Kansas  City,  Missouri,  on  April 
8,  2002. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-9574  Filed  4-18-02;  8:45  am] 
BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2001 -10432;  Airspace 
Docket  No.  01-AWA-O5] 

RIN  2120-AA66 

Modification  of  ttie  Santa  Ana  Class  C 
Airspace  Area;  CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
Santa  Ana.  CA.  Class  C  airspace  area. 


Specifically,  this  rule  standardizes  and 
completes  the  5  nautical  mile  (NM) 
inner  circle:  re-aligns  the  south  and 
southwest  quadrants;  and  expands  the 
north  and  east  boundaries  of  the  Santa 
Ana  Class  C  airspace  area.  The  FAA  is 
taking  this  action  to  improve  the 
management  of  aircraft  operations  in  the 
Santa  Ana,  CA,  terminal  area;  enhance 
safety;  reduce  the  potential  for  midair 
collision  in  the  Santa  Ana  Class  C 
airspace  area;  and  accommodate  the 
concerns  of  airspace  users. 
EFFECTIVE  DATE:  0901  UTC,  July  11. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division. 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Bacl(ground 

In  early  2001 ,  the  Southern  California 
TRACON  (SCT),  and  a  California  Users 
Group  (an  ad  hoc  committee  that 
represents  all  major  airspace  users) 
reviewed  the  current  Santa  Ana  Class  C 
airspace  area.  The  revocation  of  the  El 
Toro  Class  C  airspace  area,  which  left 
the  eastern  side  of  the  John  Wayne 
Airport  in  Class  E  airspace  instead  of 
Class  C  airspace,  prompted  the  review. 
The  Technical  Committee  of  the 
Southern  California  Users  Group 
(SCAUWG)  reviewed  the  Santa  Ana 
Class  C  airspace  area  and  developed 
recommendations  for  modifying  the 
existing  airspace  design  to  provide 
pilots  with  a  greater  awareness  of 
arriving  and  departing  tvirbojet  aircraft 
at  John  Wayne  Airport.  Santa  Ana.  CA. 


As  announced  in  the  Federal  Register 
(66  FR  13122,  March  2,  2001),  one  pre- 
NPRM  airspace  meeting  was  held  on 
March  28.  2001.  at  Los  Alamitos  Army 
Airfield,  Los  Alamitos,  CA.  The  purpose 
of  this  meeting  was  to  provide  local 
airspace  users  with  an  opportunity  to 
present  input  on  planned  airspace 
changes  to  the  Santa  Ana  Airspace  Area 
prior  to  initiating  any  regulatory  action. 

In  response  to  the  informal  airspace 
meeting  the  FAA  received  six 
comments.  Those  comments  were 
addressed  in  the  ^4PRM. 

On  January  22.  2002.  the  FAA 
published,  in  the  Federal  Register,  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  airspace  (66  FR  2832).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  effort  by  submitting 
written  conunimication  on  the  proposal. 
The  comment  period  for  this  action 
closed  on  March  8.  2002  and  no 
comments  were  received. 

The  Rule 

This  action  amends  14  Code  of 
Federal  Regulations  (CFR)  part  71  by 
modifjdng  the  Santa  Ana.  CA.  Class  C 
airspace  area.  Specifically,  this  action 
expands  Area  A  to  a  complete  5  NM 
circle,  which  standardizes  the  inner 
circle.  Area  B  to  the  south,  and  Area  C 
to  the  southwest  are  re-aligned  to 
provide  additional  airspace  to 
accommodate  Runway  1  arrivals. 
Changes  to  Area  F  in  the  north  re-aligns 
the  northern  and  eastern  boimdaries  to 
improve  the  efficiency  of  Runway  19 
arrivals.  In  addition,  a  new  Area  G  is 
established  to  the  east  to  accommodate 
instnmient  operations  in  an  area 
formally  within  the  revoked  El  Toro 
Class  C  airspace  area.  The  FAA  is  taking 
this  action  to  improve  the  management 
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of  aircraft  operations  in  the  Santa  Ana. 
CA.  terminal  area:  enhance  safety; 
reduce  the  potential  for  midair  collision 
in  the  Santa  Ana  Class  C  airspace  area; 
and  accommodate  the  concerns  of 
airspace  users. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  action:  (1)  Is  not 
a  "significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulators'  Policies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  C  airspace  designations 
cire  published  in  paragraph  4000  of  FAA 
Order  7400. 9J,  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  estabUshes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  govenunental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certif\'  and  a  regulator*' 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

In  view  of  the  minimal  cost  impact  of 
the  rule,  the  FAA  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Analysis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessar>' 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessan,'  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  have  only  a 
domestic  impact  and  therefore  create  no 
obstacles  to  the  foreign  commerce  of  the 
United  States. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  0104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate.  '  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 


establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulator^' 
proposals. 

This  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  SC  106lg).  40103.  40113. 
40120;  E.O'  10854.  24  FR  9565.  3  CFR.  195*- 
1963Comp.,p.  389, 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  F.AA  Order  7400.91, 
Airspace  Designations  and  Reporting 
Points,  dated  August  31,  2001.  and 
effective  September  16,  2001 .  is 
amended  as  follows: 

Paragraph  4000— Subpart  C — Class  C 
Airspace 

.  *  «  *  * 

Santa  Ana,  CA  (REVISED) 

lohn  VVavne  Airport/Orange  County.  CA 
(lat,  33^40'32"N..  long.  117=52'06'' W.) 
That  airspace  extending  upWard  from  the 
surface  to  and  including  4400  feet  MSL 
within  a  5-mile  radius  of  the  John  Wayne 
Airport/Orange  County  (SN.M;  that  airspace 
extending  upward  from  1500  feet  MSL  to  and 
including  5400  feet  MSL  beginning  at  a  point 
southeast  of  SNA  where  the  SNA  5NM  radius 
and  the  POM  185"  radial  intersect,  then  south 
via  the  POM  185"  radial  to  the  SNA  lONM 
radius,  then  clockwise  via  the  SNA  lONM 
radius  to  the  PDZ  230=  radial,  then  north  via 
the  PDZ  230=  radial  to  the  SNA  5NM  radius, 
the  counterclockwise  via  the  SNA  5NM 
radius  to  the  point  of  beginning:  that  airspace 
extending  upward  from  3500  feet  MSL  to  and 
including  5400  feet  MSL  beginning  at  a  point 
south  of  the  SNA  where  the  SNA  5NM  radius 
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and  the  PDZ  230=  radial  intersect,  then 
southwest  via  the  PDZ  230-  radial  to  the  SNA 
lONM  radius,  then  clockwise  via  the  SNA 
lONM  radius  to  the  2.t1    bearing  from  SN.A 
at  lONM.  then  north  via  a  line  extending 
between  the  SNA  2,51'  bearing  at  lONM  and 
the  SNA  351    degree  bearing  at  lONM  to  the 
shoreline,  then  via  the  shoreline  southeast  to 
the  point  of  beginning:  that  airspace 
extending  upward  from  2,500  feet  MSL  to  and 
including  5400  feet  MSL  beginning  at  a  point 
south  of  the  SNA  where  the  SNA  5NM  radius 
and  the  PDZ  230'  radial  intersect  then  west 
via  the  shoreline  to  a  line  extending  between 
the  SNA  251'  bearing  at  lONM  and  the  SNA 
351°  bearing  at  lONM.  then  north  via  the  line 
extending  between  the  SN.A  251    bearing  at 
lONM  and  the  SNA  351    bearing  at  lONM  to 
the  San  Diego  Freeway  (1-405).  then  east  via 
the  San  Diego  Freeway  (1^05)  to  the  SNA 
5NM  radius,  then  counterclockwi.se  via  the 
5NM  radius  to  point  of  beginning:  that 
airspace  extended  upward  from  2500  feet 
MSL  to  and  including  4400  feet  MSL 
beginning  west  of  SNA  at  a  point  where  the 
SNA  5NM  radius  and  the  San  Diego  Freeway 
(1-405)  intersect,  then  west  via  the  San  Diego 
Freeway  (1—405)  to  a  line  extending  between 
the  SNA  25r  bearing  at  lONM  and  the  SNA 
351°  bearing  at  lONM.  then  north  via  the  line 
extending  between  the  SNA  251    bearing  at 
lONM  and  the  SNA  351°  bearing  at  lONM. 
the  clockwise  via  the  SNA  lONM  radius  to 
the  SNA  360°  bearing,  then  south  via  the 
SNA  .leC  bearing  to  the  SNA  5NM  radius, 
then  counterclockwise  via  the  SNA  5NM 
radius  to  the  point  of  beginning;  that  airspace 
extending  upward  from  2000  feet  MSL  to  and 
including  4400  feet  MSL  beginning  at  a  point 
where  the  SNA  5NM  and  the  SNA  ,3f.O" 
bearing  intersect,  then  via  the  SN.-\  360 
bearing  to  the  SNA  lONM  radius,  then  via  the 
SNA  lONM  radius  clockwise  to  the  SLI  075" 
radial  to  the  LAX  098=  radial,  then  east  via 
the  LAX  098-  radial  to  the  ELB  004=  radial, 
then  south  via  the  ELB  004=  radial  to  the  PDZ 
230°  radial,  then  southwest  via  the  PDZ  230= 
radial  to  the  SNA  5NM  radius,  then 
counterclockwise  via  the  SNA  5NM  radius  to 
the  point  of  beginning;  that  airspace 
extending  upward  from  3500  feet  MSL  to  and 
including  4400  feet  MSL  beginning  northeast 
of  SNA  at  a  point  where  the  SN.A  5NM  and 
the  PDZ  230°  radial  intersect,  then  northeast 
via  the  PDZ  230=  radial  to  the  ELB  004' 
radial,  then  north  via  the  ELB  004=  radial,  to 
the  LAX  098-  radial  to  POM  157=  radial,  then 
south  via  the  POM  157°  radial  to  the  ELB 
054°  radial,  then  southwest  via  ELB  054= 
radial  to  ELB.  then  south  via  the  ELB  184= 
radial  to  the  SNA  lONM  radius,  then 
clockwise  via  the  SNA  lONM  radius  to  the 
POM  185=  radial,  then  north  via  POM  185'' 
radial  to  the  SNA  5NM  radius,  then 
counterclockwise  via  the  SNA  5NM  radius  to 
the  point  of  beginning.  This  Class  C  airspace 
area  is  effective  during  the  specific  days  and 
hours  of  operation  of  the  Orange  County 
Tower  as  established  in  advance  by  a  Notic:e 
to  Airman.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  directory. 


Issued  in  Washington,  DC.  on  April  2. 
2002. 
Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
IFR  Doc.  02-87H1  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  491(>-13-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  40 

[T.D.  ATF-^78;  Re:  Notice  No.  931] 

RIN1512-AC32 

Elimination  of  Application  To  Remove 
Tobacco  Products  From 
Manufacturer's  Premises  for 
Experimental  Purposes 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  eliminates  the 
requirements  that  manufacturers  of 
tobacco  products  apply  to  ATF  to 
remove  tobacco  products  from  their 
factories  in  bond  for  experimental 
purposes  and  that  they  maintain  the 
approved  applications  for  their  records. 
In  place  of  these  requirements, 
manufacturers  of  tobacco  products  Vk'ill 
prepare  and  maintain  records  of  tobacco 
products  removed  from  their  factories  in 
bond  for  experimental  purposes.  In 
addition,  this  final  rule  defines 
"experimental  purposes"  under  section 
5704(a)  of  Title  26  of  the  United  States 
Code. 

DATES:  The  effective  date  for  this  final 
rule  is  May  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf.  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington.  DC  20226  (telephone 
202-927-8210  or  e-mail 
alctob@atfhq.atf.treas.govl. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
October  6,  2001  (66  FR  52730),  It 
requested  comments  about  a  proposal  to 
eliminate  the  requirements  that 
manufacturers  of  tobacco  products 
apply  to  ATF  to  remove  tobacco 
products  from  their  factories  in  bond  for 
experimental  purposes  and  that  they 
maintain  the  approved  applications  for 
their  records.  In  place  of  these 
requirements,  manufacturers  of  tobacco 
products  will  prepare  and  maintain 


records  of  tobacco  products  removed 
from  their  factories  in  bond  for 
experimental  purposes.  In  addition,  the 
proposed  rule  defined  "experimental 
purposes"  under  section  5704(a)  of  Title 
26  of  the  United  States  Code. 

We  did  not  receive  any  comments  in 
response  to  our  notice  of  proposed 
rulemaking.  Consequently,  we  are 
publishing  this  final  rule  without  any 
substantial  changes  except  for  the 
control  number  given  by  the  Office  of 
Management  and  Budget. 

Regulatory  Requirements 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Consequently,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  do  not  apply.  We  also 
submitted  the  revised  regulations  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
in  accordance  with  26  U.S.C.  7805(f]. 
No  comments  were  received. 

Executive  Order  12866 

We  have  determined  that  this  rule  is 
not  a  significant  regulatory  action 
because  it  will  not:  (1)  Have  an  aimual 
effect  on  the  economy  of  Si  00  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866, 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(j)).  No  public  comments 
were  received.  The  Office  of 
Management  and  Budget  (OMB)  has 
issued  control  number  1512-0562  for 
this  recordkeeping  requirement.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  OMB, 

The  collection  of  information  in  this 
rule  is  found  in  27  CFR  40.232.  We  use 
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this  information  to  verify  the  kind  and 
amount  of  tobacco  products  removed  in 
bond  from  the  premises  of 
manufacturers  for  experimental 
purposes.  In  addition,  we  may  use  this 
information  to  determine  that  the 
persons  to  whom  such  removals  are 
made  are  using  the  tobacco  products  for 
legitimate  experimental  purposes  and 
that  the  tobacco  products  are  properly 
destroyed  or  returned  to  the  premises  of 
a  manufacturer  following  their 
experimental  use.  If  such  tobacco 
products  are  not  destroyed  or  returned 
to  the  premises  of  a  manufacturer,  we 
will  use  this  information  to  collect  the 
taxes  due. 

The  collection  of  information  is 
mandatory.  The  likely  respondents  may 
include  small  businesses  or 
organizations.  We  have  estimated  165 
recordkeepers  and  the  total  annual 
recordkeeping  burden  as  1  hour.  The 
recordkeeping  is  customary  and  usual 
for  business  purposes. 

Administrative  Procedure  Act 

In  accordance  with  the  provisions  of 
5  U.S.C.  553.  we  issued  a  notice  of 
proposed  rulemaking  (66  PR  52730] 
prior  to  this  final  rule. 

List  of  Subjects  in  27  CFR  Part  40 

Administrative  practice  and 
procedure.  Authority  delegations.  Cigars 
and  cigarettes.  Claims.  Electronic  fund 
transfers.  Excise  taxes.  Imports, 
Labeling,  Packaging  and  containers. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seizures  and  forfeitures, 
Surety  bonds.  Tobacco. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  40  of  title  27  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  40— MANUFACTURERS  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

1.  The  authority  citation  for  part  40 
continues  to  read  as  foUow-s: 

Authority:  26  U.S.C.  5142.  5143.  5146. 
5701,  570.3-5705.  5711-5713.  5721-5723, 
5731.  5741.  5751,  5753.  5761-5763.  6061. 
6065,  6109.  6151.  6301,  6302,  6311,  6313. 
6402.  6404,  6423.  6676.  6806,  7011.  7212. 
7325,  7342,  7502,  7503,  7606.  7805.  31  U.S.C. 
9301,9303,  9304,  9306. 

2.  Revise  §40.232  to  read  as  follows: 

§  40.232    Experimental  purposes. 

A  manufacturer  of  tobacco  products 
may  use  tobacco  products  for 
experimental  purposes  without 
determination  and  payment  of  tax  as  set 
forth  in  this  section. 


(a)  What  are  experimental  purposes'' 
Experimental  purposes  are  operations  or 
tests  carried  out  under  controlled 
conditions  to  discover  an  unknown 
scientific  principle  or  fact,  to  gather  or 
confirm  data  about  a  known  scientific 
principle  or  fact,  or  to  test 
manufacturing,  packaging,  or  other  such 
equipment.  Examples  of  uses  for 
experimental  purposes  are: 

(1)  Use  bv  manufacturers  to  determine 
scientific  facts  relating  to  tobacco 
products,  such  as  their  chemical    . 
content; 

(2)  Use  by  producers  of  packaging 
machines  to  test  the  operation  of  such 
machines;  and 

(3)  Use  by  laboratories,  hospitals, 
medical  centers,  institutes,  colleges,  or 
universities,  for  scientific,  technical,  or 
medical  research. 

(b)  What  purposes  are  not 
experimental?  The  uses  of  tobacco 
products  outside  the  factory  premises 
for  advertising  or  consumer  testing  or  as 
salespersons'  or  customers'  samples  are 
not  experimental  purposes. 

(c)  Use  in  factors'.  A  manufacturer  of 
tobacco  products  may  use  tobacco 
products  without  determination  and 
payment  of  tax  for  experimental 
purposes  in  a  factory. 

(d)  Use  outside  factory.  A 
manufacturer  may  remove  tobacco 
products  in  bond  for  experimental 
purposes  outside  a  factory.  When 
tobacco  products  are  shipped  for 
experimental  purposes  outside  the 
factorv.  the  proprietor  of  the  factor.' 
remains  liable  for  the  taxes  imposed  by 
26  U.S.C.  5701  until  the  occurrence  of 
one  of  the  following  events: 

(1)  The  tobacco  products  are  returned 
to  the  premises  of  the  factory  from 
which  they  were  shipped;  or 

(2)  The  tobacco  products  are 
destroyed  during  or  after  their  use  for 
experimental  purposes. 

(e)  Record  of  use.  In  addition  to  the 
records  prescribed  by  §40.183.  a 
manufacturer  who  removes  tobacco 
products  in  bond  for  experimental 
purposes  outside  a  factory  must  prepare 
and  maintain  a  record  containing  the 
following  information: 

(1)  Name  and  address  of  the 
consignee; 

(2)  Kind  and  quantity  of  tobacco 
products  removed: 

(3)  Description  of  packaging,  if  any,  of 
the  tobacco  products  removed: 

(4)  Description  of  how  and  when  the 
consignee  will  use  the  tobacco  products; 
and 

(5)  Disposition  of  any  remaining 
tobacco  products  after  the  consignee's 
use. 


(Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  1512-0562.) 
(72  Stat.  1418,  as  amended;  26  U.S.C. 
5704) 

Signed:  February  26.  2002. 
Bradley  A.  Buckles. 

Director. 

.\pprovpd.  March  28,  2002. 
Timothy  E.  Sl<ud. 

Deputy  Assistant  Secretary.  (Regulatory, 
Tariff,  and  Trade  Enforcement). 
(FR  Doc.  02-9633  Filed  4-18-02:  8:45  ami 

BILLING  CODE  481 0-31 -U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  TAMPA-02-024] 
RIN2115-AA97 

Security  Zone:  Port  of  Tampa.  Tampa. 
FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporan-  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporan,-  fixed  security 
zone  in  all  waters  extending  in  the 
vicinity  of  MacDill  Air  Force  Base 
(AFB).  This  security  zone  is  needed  for 
national  security  reasons  to  protect 
MacDill  AFB  from  potential  subversive 
acts.  Entry  into  this  zone  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port.  Tampa.  Florida,  or 
his  designated  representative. 
DATES:  This  regulation  is  effective  at  7 
a.m.  on  April  1.  2002  and  will  remain 
in  effect  until  7  a.m.  on  lune  15.  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(COTP  Tampa-02-024!  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Tampa,  155 
Columbia  Drive.  Tampa.  Florida  33606- 
3598  between  7:30  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Michael  Holland.  Coast  Guard 
Marine  Safety  Office  Tampa,  at  (813) 
228-2189  extension  130. 
SUPPLEMENTARY  INFORMATION: 

Regulaton,'  Information 

On  December  3.  2001  we  published  a 
temporary  final  rule  in  the  Federal 
Register  entitled  Securitv  zone;  Port  of 
Tampa.  Tampa.  FL  (66  FR  60151).  That 
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temporary  rule  was  extended  by  COTP 
Tanipa-02-006  which  expired  on  April 
1.  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553(b)(B).  the 
-Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
protect  the  public,  ports  and  waterways 
of  the  United  States.  The  Coast  Guard 
will  issue  a  broadcast  notice  to  mariners 
and  place  Coast  Guard  or  other  law 
enforcement  vessels  in  the  vicinity  of 
these  zones  to  advise  mariners  of  the 
restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

The  Coast  Guard  created  these 
temporary  zones  to  allow  the  Army 
Corps  of  Engineers  to  develop  a 
restricted  area  around  this  military 
installation.  Since  the  restricted  area  is 
not  complete,  the  Coast  Guard  finds  that 
immediate  action  is  necessar\'  to  ensure 
the  security  of  this  militar>'  installation. 

Background  and  Piirpose 

Based  on  the  September  11,  2001. 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington.  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  MacDill 
Air  Force  Base.  This  security  zone  will 
encompass  all  waters  in  the  vicinity  of 
MacDill  Air  Force  Base  commencing 
from  a  point  at  27°  50.20'  N,  82^  32.14' 
W:  extending  to  a  point  at  27°  49.60'  N, 
82°  32.14'  W:  then  south-easterly  1.000 
yards  ft'om  shore  to  a  point  at  27°  48.90' 
N,  82°  28.20'  W:  then  circling  1,000 
yards  from  shore  to  a  point  at  27°  51.51' 
N,  82°  28.60'  W;  then  westerly  to  end  at 
a  point  at  27°  51.51'  N.  82°  29.18'  W.  All 
positions  noted  are  fixed  using  the 
North  American  Datum  of  1983  (World 
Geodetic  System  1984).  The  Coast 
Guard  will  issue  a  broadcast  notice  to 
mariners  regarding  this  security  zone 
and  what  law  enforcement  vessels  will 
be  on-scene  enforcing  the  zone.  Entr>- 
into  this  security  zone  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Tampa,  Florida  or 
his  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 


and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040:  February  26.  1979) 
because  this  rule  is  in  effect  for  a 
limited  period  of  time  and  vessels  may 
be  allowed  to  enter  the  zone  with  the 
express  permission  of  the  Captain  of  the 
Port  of  Tampa. 

Small  £nti  ties 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allowed 
to  enter  on  a  case  by  case  basis  with  the 
authorization  of  the  Captain  of  the  Port 
of  Tampa. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247), 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 


Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SI 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
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direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6,04-1,  6.04-6,  160,5:  49 
CFR  1.46, 

2.  A  new  temporary  §  165.T07-024  is 
added  to  read  as  follows: 

§165.107-024    Security  Zone;  Port  of 
Tampa,  Tampa  Florida. 

(a)  Regulated  area.  The  Coast  Guard  is 
estaijlishing  a  temporary  fixed  security 
zone  in  all  waters  in  the  vicinity  of 
MacDill  Air  Force  Base  commencing 
fi-om  a  point  at  27°50.20'  N,  82°32.14' 
W;  extending  to  a  point  at  27'=49.60'  N, 
82=32.14'  W;  then  south-easterly  1,000 
yards  from  shore  to  a  point  at  27°48.90' 
N,  82°28.20'  W;  then  circling  1,000 
yards  from  shore  to  a  point  at  27°51.51' 
N,  82°28.60'  W;  then  westerly  to  end  at 
a  point  at  27°51.51'  N,  82°29.18'  W.  All 
positions  noted  are  fixed  using  the 
North  American  Datum  of  1983  (World 
Geodetic  System  1984). 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  The  Captain  of  the  Port 
will  notify  the  public  via  Marine  Safety 


Radio  Broadcast  on  VHF  Marine  Band 
Radio.  Channel  13  and  16  (157,1  MHz). 

(c)  Dates.  This  section  becomes 
effective  at  7  a.m.  on  April  1.  2002  and 
will  remain  in  effect  until  7  a.m.  on  June 
15,2002. 

Dated:  March  27,  2002. 
S.|.  Ferguson. 

Acting  Commcnder,  Coast  Guard.  Captain  of 

the  Port.  Tampa.  FL. 

IFR  Doc.  02-9680  Filed  4-18-02:  8:45  am] 

BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-4^200221(a);  FRL-7172-7] 

Approval  and  Promulgation  of 
Implementation  Plans  Georgia: 
Approval  of  Revisions  to  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTTON:  Direct  final  rule. 

summary:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Georgia  through  the  Georgia 
Environmental  Protection  Division 
(GAEPD)  on  August  9.  1999.  These 
revisions  pertain  to  Rules  for  Air 
Quality  Control  and  Rules  for  Enhanced 
Inspection  and  Maintenance. 
DATES:  This  direct  final  rule  is  effective 
June  18,  2002  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  20,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Scott  Martin  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta.  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 

Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
Suite  120.  Atlanta,  Georgia  30354. 
Telephone  (404)  363-7000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  404-562-9036,  Email: 
martin.scott@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  9.  1999.  the  GAEPD 
submitted  revisions  to  the  Georgia  SIP. 
The  revisions  pertain  to  Chapter  391-3- 
1  Rules  for  Air  Quality  Control  and 
Chapter  391-3-20  Enhanced  Inspection 
and  Maintenance.  The  revisions  were 
the  subject  of  a  public  hearing  held  on 
May  12.  1999.  and  became  State 
effective  on  July  8.  1999,  The  revisions 
are  described  below 

II.  Analysis  of  State's  Submittal 

Rules  for  Air  Quality  Control  Chapter 
391-3-1-.01  Definitions 

Rule  391-3-l-,01(yy)  Particulate  Matter 
Emissions 

A  statement  is  being  added  that  states 
that  the  term  "Particulate  Emissions"  as 
used  in  the  Rules  for  Air  Quality 
Control  has  the  same  meaning  as  the 
term  "Particulate  Matter  Emissions." 

Rule  391-3-1-, 01(1111)  Volatile  Organic 
Compound  (VOC) 

The  definition  of  VOC  is  being 
amended  to  be  consistent  with  the  EP.'\ 
definition  by  adding  methyl  acetate  to 
the  list  of  chemicals  which  are 
designated  to  have  negligible 
photochemical  reactivity  Various 
technical  corrections  were  made. 

Rules  for  Enhanced  Inspection  and 
Maintenance 

Rule  391-3-2O-.01  Definitions 

The  definition  for  "I/M  Test  Manual" 
is  updated  to  the  version  dated  April  9. 
1999 

Rule  391-3-20-05  Emission  Standards. 
Amended 

Paragraph  (2)(b)  is  being  amended  to 
extend  the  use  of  ASM  start-up  exhaust 
emission  standards  until  the  EPA 
concludes  a  confirmation  of  the 
stringency  of  final  exhaust  emission 
standards  and  G,\EPD  establishes  a  new 
effective  date  for  the  final  standards 

Rule  391-3-20-21  Inspection  Fees. 
Amended 

Subparagraph  (3)(c)  is  being  amended 
to  extend  through  July  31,  1999,  the 
$25,00  fixed  test  fee  and  the  issuing  of 
an  administrative  fee  credit  of  $6.30  to 
an  inspection  station  owner  for  each 
ASM  test  performed. 

III.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  Georgia  SIP  because  they 
are  consistent  with  the  Clean  Air  Act 
and  Agencv  requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
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Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  June  18,  2002 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
May  20,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  direct  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  published  elsewhere  in 
this  Federal  Register.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  June  18, 
2002  and  no  further  action  will  be  taken 
on  the  proposed  rule  published 
elsewhere  in  this  Federal  Register. 
Please  note  that  if  we  receive  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  provisions  of  the  rule  that  are 
not  the  subject  of  an  adverse  comment. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,"  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  18.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  r.onoxide, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  8,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  L— Georgia 

2.  Amend  §  52.570(c)  by  revising  table 
entries  391-3-.01  and  391-3-20  to  read 
as  follows: 

§52.570    Identification  of  plan. 

***** 

(c)  *  *  * 
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state  citation 


Title/subject 


State  effective         EPA  approval 
date  date 


Comments 


391-3-1-01 


Definitions  7/8/99 


4/19/02 


391-3-20  Enhanced  Inspection  and  Maintenance  7/8/99 


4/19/02 


[FR  Doc.  02-9490  Filed  4-18-02;  8:45  am] 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[Region  II  Docket  No.  NY56-240;  FRL-7172- 
6] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  New  York 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  On  November  23.  1999.  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
submitted  a  request  to  EPA  to 
redesignate  the  New  York  portion  of  the 
New  York — Northern  New  Jersey — Long 
Island  Carbon  Monoxide  (CO) 
nonattainment  area  from  nonattainment 
to  attainment  of  the  National  Ambient 
Quality  Standard  (NAAQS)  for  CO.  By 
this  action,  EPA  is  approving  the 
NYSDEC's  request  to  redesignate  the 
New  York  portion  of  the  New  York — 
Northern  New  Jersey — Long  Island  CO 
nonattainment  area  to  attainment  of  the 
NAAQS  for  CO. 

EPA  is  approving  the  New  York 
request  because  it  meets  the 
redesignation  requirements  set  forth  in 
the  Clean  Air  Act  (CAA).  In  addition. 
EPA  is  approving  New  York's  CO 
maintenance  plan  because  it  provides 
for  continued  attainment  of  the  CO 
NAAQS. 

EPA  is  also  approving  the  New  York 
CO  attainment  demonstration  that  was 
submitted  by  NYSDEC  on  November  15, 
1992.  This  action  provides  for  full 
approval  of  the  New  York  State 
Implementation  Plan  (SIP)  for  CO.  The 
intended  effect  of  this  action  is  to 
approve  a  plan  that  demonstrates  that 
the  CO  standard  has  been  attained  and 
will  continue  to  be  attained. 

In  a  related  matter,  EPA  is  approving 
New  York's  March  22,  2000  submittal  of 
the  Downtown  Brooklyn  Master  Plan 


component  of  the  CO  attainment 
demonstration.  This  removes  several 
transportation  control  measures  from 
the  SIP  that  have  been  demonstrated  as 
no  longer  necessary  to  attain  and 
maintain  the  NA.\QS  for  CO. 

Finally.  EPA  is  using  today's  action  as 
an  opportunity  to  establish  a  Carbon 
Monoxide  section  in  the  Code  of  Federal 
Regulations  (CFR)  Subpart  for  the  New- 
York  SIP.  This  is  an  administrative 
change  designed  to  make  the  CFR  more 
clear  to  the  reader. 
EFFECTIVE  DATE:  This  action  will  be 
effective  May  20.  2002. 
ADDRESSES:  Copies  of  the  State 
submittals  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency. 
Region  II  Office.  Air  Programs  Branch. 
290  Broadway,  20th  Floor.  New  York. 
New  York  10007-1866  New  York 
Department  of  Environmental 
Conservation.  Division  of  Air  Resources. 
50  Wolf  Road.  Albany.  New  York  12233 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Feingersh.  Air  Programs  Branch, 
Environmental  Protection  Agency.  290 
Broadway,  New  York.  New  York  10007- 
1866,  (212)  637^249 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Background 

2.  Public  Comments 

3.  New  Code  of  Federal  Regulations  (CFR) 
Section 

4.  Conclusion 

5.  Administrative  Requirements 

1.  Background 

The  New  York  portion  of  the  New 
York — Northern  New  Jersey — Long 
Island  CO  nonattainment  area  is 
classified  as  a  moderate  2  area  (an  area 
that  has  a  design  value  of  12.8 — 16.4 
parts  per  million  (ppm)).  This  area, 
which  is  part  of  the  New  York — 
Northern  New  Jersey — Long  Island 
Consolidated  Metropolitan  Statistical 
Area  (CMS A),  includes  the  Counties  of 
Bronx,  Kings,  New  York,  Queens, 
Richmond,  Nassau,  and  Westchester. 
The  remainder  of  New  York  State  is  in 
attainment  for  CO. 


This  area  was  designated 
nonattainment  for  CO  under  the 
provisions  of  sections  186  and  187  of 
the  CAA.  The  area  was  classified 
moderate  2  because  it  had  a  design 
value  of  13.5  ppm  based  on  1988  and 
1989  data.  (See  56  FR  56694  (.November 
6.  1991)  and  57  FR  56762  (November  30. 
1992).  codified  at  40  CFR  part  81, 
§81.333.)  This  design  value  was  based 
on  ambient  CO  data  recorded  in  Kings 
Countv.  New  York. 

On  September  21.  1990.  New  York 
submitted  a  revision  to  the  New  York 
SIP  to  attain  the  CO  air  quality  standard 
in  the  Brooklyn  portion  of  the  New  York 
Citv  metropolitan  area  (Downtown 
Brooklyn  Master  Plan).  On  November 
13,  1992.  New  York  submitted  to  EP.\ 
proposed  revisions  to  its  CO  SIP  that 
addressed  each  of  the  requirements  for 
a  moderate  CO  nonattainment  area. 
Finally,  on  March  21.  1994.  New  York 
submitted  to  EPA  additional 
information  pertaining  to  its  CO  SIP  On 
September  15,  1995  (60  FR  47911).  EPA 
proposed  approval  of  these  three 
submittals  and  on  July  26.  1996  (61  FR 
38594)  EPA  finalized  those  approvals. 
EPA  did  not  act  upon  New  York's  CO 
attainment  demonstration  in  those 
actions  because  it  relied  on  emission 
reductions  from  the  enhanced 
inspection  and  maintenance  program 
which  was  not  approved  at  that  time. 

On  November  23,  1999.  the  State  of 
New  York  submitted  a  CO  redesignation 
request  and  a  maintenance  plan  for  the 
New  York  portion  of  the  New  York — 
Northern  New  Jersey — Long  Island 
CMSA.  This  submittal  contained 
evidence  that  public  hearings  were  held 
on  September  7,  1999  for  the  CO 
redesignation  request  including  a 
maintenance  plan  and  on  September  9, 
1999  for  the  Downtown  Brookl\-n 
Master  Plan.  The  State  submitted  the 
final  Downtown  Brooklyn  Master  Plan 
SIP  revision  on  March  22,  2000. 

On  May  7,  2001,  (66  FR  22922),  EPA 
approved  the  New  York  Inspection  and 
Maintenance  program,  thereby, 
removing  the  last  obstacle  to  approval  of 
the  CO  attainment  demonstration.  With 
an  approvable  attainment 
demonstration.  EPA  also  could  take 
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actions  on  the  State's  redesignation 
request.  Accordingly.  EPA  proposed 
approval  of  the  State's  redesignation 
request  on  August  30,  2001  (66  FR 
45806).  The  reader  is  referred  to  the 
proposal  for  a  detailed  discussion  of 
EPA's  action.  The  comment  period  was 
originally  October  1,  2001  but  was  later 
extended  to  November  15.  2001  because 
of  disruptions  in  communications 
related  to  the  events  of  September  11, 
2001. 

2.  Public  Comments 

No  adverse  comments  were  received 
in  response  to  EPA's  proposed  action  on 
this  New  York  SIP  revision. 

3.  New  Code  of  Federal  Regulations 
(CFR)  Section 

EPA  is  using  this  action  as  an 
opportunity  to  add  a  new  section  to  40 
CFR  Part  52  entitled  "Control  strategy: 
Carbon  Monoxide"  to  clearly  identify 
the  State's  CO  implementation  plan  and 
attairmient  status.  This  is  an 
administrative  change  designed  to 
display  this  action  as  well  as  previous 
CFR  entries  pertaining  exclusively  to 
CO  in  New  'York  in  a  more  clear  and 
accessible  format.  Future  CFR  entries 
pertaining  to  CO  in  New  York  State  will 
also  be  included  in  this  section. 

This  section  will  now  include  a 
summary  of  the  September  29,  1993  (58 
FR  50851)  EPA  approval  of  a  CO 
redesignation  request  and  maintenance 
plan  for  Onondaga  County.  The  details 
of  this  approval  can  be  found  in  40  CFR 
52.1670(c)(86).  In  addition,  today's 
rulemaking  on  the  New  York 
metropolitan  area  CO  SIP  will  be 
incorporated  into  the  new  section.  Any 
future  actions  pertaining  specifically  to 
the  New  York  CO  SIP  will  also  be 
included  here. 

4.  Conclusion 

EPA  has  evaluated  New  York's 
submittals  for  consistency  with  the  CAA 
and  Agency  regulations  and  policy.  EPA 
is  approving  New  York's  1992  CO 
attaiiunent  demonstration  along  with 
the  required  control  measures  because  it 
demonstrates  attairunent  of  the  CO 
standard  and  meets  CAA  requirements. 
EPA  is  approving  New  York's  CO 
maintenance  plan  because  it  meets  the 
requirements  set  forth  in  section  175 A 
of  the  CAA.  In  addition,  the  Agency  is 
approving  the  request  for  redesignating 
the  New  York  portion  of  the  New 
York — Northern  New  Jersey — Long 
Island  CO  nonattaiiunent  area  to 
attainment,  because  New  York  State  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation.  Additionally.  EPA  is 
approving  the  update  to  the  Downtown 


Brooklyn  Master  Plan  dated  March  22, 
2000.  Finally,  EPA  is  establishing  a  new 
section  of  the  CFR  to  present  the  New 
York  CO  SIP. 

5.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  final  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
This  final  action  merely  approves  state 
law  as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
bevond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4).  For  the 
same  reason,  this  final  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  final  rule 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
This  final  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 


applv.  As  required  bv  section  3  of 
Executive  Order  12988  (51  FR  4729, 
February  7,  1996),  in  issuing  this  final 
rule.  EPA  has  taken  the  necessar\'  steps 
to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Genered 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^jster.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  May 
20,  2002. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  18,  2002,  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks, 
Wilderness  areas. 
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Dated:  April  2,  2002. 
lane  M.  Kenny, 

Regional  Administrator.  Region  2. 

Chapter  1.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  HH— New  York 

2.  Section  52.1682  is  added  to  read  as 
follows: 

§52.1682    Control  Strategy:  Carbon 
monoxide. 

(a)  Approval — The  November  13, 
1992  revision  to  the  carbon  monoxide 
state  implementation  plan  for  Onondaga 
County.  This  revision  included  a 
maintenance  plan  which  demonstrated 


continued  attainment  of  the  National 
Ambient  Air  Quality  Standard  for 
carbon  monoxide  through  the  year  2003. 

(b)  Approval — The  November  13. 
1992  and  March  21,  1994  revisions  to 
the  carbon  monoxide  state 
implementation  plan  for  the  New  York 
portion  of  the  New  York — Northern 
New  Jersey — Long  Island  Carbon 
Monoxide  nonattainment  area.  This 
included  an  attainment  demonstration 
and  the  control  measures  needed  to 
attain  the  National  Ambient  Air  Quality 
Standard  for  carbon  monoxide.  In 
addition,  the  September  21.  1990 
Downtown  Brooklyn  Master  Plan  and 
revision  dated  March  22,  2000  is  a 
component  of  the  carbon  monoxide 
attainment  plan.  The  November  23. 
1999.  request  to  redesignate  the  New- 
York  portion  of  the  New  York — 
Northern  New  Jersey — Long  Island 
Carbon  Monoxide  nonattainment  area 
from  nonattainment  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 

New  York— Carbon  Monoxide 


Designated  area 


Designation 


Date^ 


Type 


New  York-N  New  Jersey-Long  Island  Area 

Bronx  County 

Kings  County 

Nassau  County 

New  York  County 

Queens  County 

Richmond  County 

Westchester  County 


5/20/02   Attainment 


for  carbon  monoxide  As  part  of  the 
redesignation  request,  the  State 
submitted  a  maintenance  plan  which 
demonstrated  continued  attainment  of 
the  .National  Ambient  Air  Quality 
Standard  for  carbon  monoxide  through 
the  year  2012. 

PART  81— [AMENDED] 

1  The  aulhontv  c  itation  fur  part  81 
continues  to  read  as  follows: 

Authority:  42  L  .S.C.  7401  et  seq. 

Subpart  C— Section  107  Attalnnrient 
Status  Designations 

2  In  <»  81.333.  the  table  for  "New 
York — C^arbon  monoxide"  is  amended 
by  revising  the  entr\'  for  "New  York — 
N,  New  Jersev — Long  Island  .\rea   '  to 
read  as  follows: 

§81.333     New  York. 


Classification 


Date^ 


Type 


^Thls  date  is  November  15,  1990.  unless  otherwise  noted. 


[FR  Doc.  02-9493  Filed  4-18-02;  8:45  ami 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0018;  FRL-6833-9] 
RIN  2070-AB78 

Sodium  Starch  Glycolate;  Exemption 
from  the  Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  document  establishes  an 
exemption  from  the  requirement  of  a 


tolerance  for  residues  of  sodium  starch 
glvcolate  when  used  as  an  inert 
ingredient  (disintegrant)  in  granular  or 
tableted  pesticide  products,  in  or  on 
growing  crops,  when  applied  to  raw 
agricultural  conunodities  after  harvest, 
or  to  animals  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  (FFDCA)  as 
amended  bv  the  Food  Quality  Protection 
Act  (FQPA)  of  1996. 
DATES:  This  regulation  is  effective  April 
19,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-2002-o6l8,  must  be 
received  by  EPA  on  or  before  June  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kathryn  Boyle,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 


number:  (703)  305-6304;  and  e-mail 
address:  boyle.kathr\-n@epa  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A   Does  this  Action  Appiv  to  Me'' 

You  may  be  affected  by  this  action  if 
vou  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
Codes 


Examples  of  Po- 
tentially Atlected 
Entities 


Industry  111  Crop  production 

112  Animal  prodiiction 

I  311  Food  manutac- 

I  .      turing 
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Categories 


NAICS 
Codes 


Examples  ot  Po-    | 
tentially  Affected 
Entitles 


32532         Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  are  provided  to  assist 
you  and  others  in  determining  whether 
or  not  this  action  might  apply  to  certain 
entities.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0018.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 


Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
.■\rlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

II.  Background 

In  a  letter  to  the  Agency  dated  June 
28,  1994.  Generichem  Corp.  now  located 
at  755  Union  Boulevard  in  Totowa,  New 
lersey  07511-0457  requested  that  40 
CFR  180.1001  (c)  and  (e),  be  amended 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  sodium  starch  glycolate.  The  action 
was  assigned  pesticide  petition  (PP) 
number  5E4433. 

EPA  on  its  own  initiative,  under 
section  408(e)  of  the  FFDCA,  21  U.S.C. 
346a,  as  amended  by  the  FQPA  (Public 
Law  104-170)  issued  a  proposal  in  the 
Federal  Register  on  January  17,  2002, 
(67  FR  2392)  (FRL-6818-2)  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  sodium  starch 
glycolate  (CAS  Reg.  No.  9063-38-1) 
when  used  as  an  inert  ingredient 
(disintegrant).  No  comments  were 
received  in  response  to  the  proposed 
rule. 

Based  on  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rule,  EPA  is 
establishing  tolerance  exemptions  in  40 
CFR  180.1001  (c)  and  (e)  for  residues  of 
sodium  starch  glycolate  (CAS  Reg.  No. 
9063-38-1). 

lU.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  thsse 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 


provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2062-OOI8  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  June  18.  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St..  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
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Protection  Agency.  1200  Pennsylvania 
Ave.,  N\V..  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIII. A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-2002-0018.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  In 
person  or.  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository' 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justif\' 
the  action  requested  (40  CFR  178.32).' 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d).  The  Agency  is  acting  on  its  own 
initiative.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 


51735,  October  4.  1993).  Because  this 
rule  has  been  exempted  from  review- 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211. 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355'.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  0MB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 


directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States,  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  uiput  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.'  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C, 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
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Dated:  April  9.  2002. 

Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 


Inert  ingredients 


PART  18(M  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  In  section  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 


Limits 


adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  1 80.1 001     Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(c)  *  *  * 


Uses 


Sodium  starch  glycolate  (CAS  Reg.  No.  9063-    Granular  and  tableted  products  only;  not  to  exceed  8%  of  the 
38-1 )  formulated  product 


Disintegrant 


Inert  ingredients 


(e)  *  *  * 


Limits 


Uses 


T 


Sodium  starch  glycolate  (CAS  Reg.  No.  9063-    Granular  and  tableted  products  only;  not  to  exceed  8%  of  the 


38-1) 


formulated  product 


Disintegrant 


[FR  Do(    02-9653  Filed  4-18-02;  8:45  am| 

BILLING  CODE  6560-50-S 

LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1639 

Welfare  Reform 

agency:  Legal  Services  Corporation. 
action:  Final  rule. 

SUMMARY:  This  Final  Rule  amends  the 
Legal  Services  Corporation's  rule 
relating  to  limitations  on  grantee 
activities  challenging  or  seeking  reform 
of  a  welfare  system.  The  main  change, 
to  delete  the  prohibition  on  the 
representation  of  an  individual  seeking 
welfare  benefits  if  any  such 
representation  involves  an  effort  to 
amend  or  otherwise  challenge  existing 
law,  is  necessitated  to  conform  the 
regulation  to  the  U.S.  Supreme  Court's 
decision  Legal  Services  Corporation  v. 
Velazquez,  et  al.  A  definition  of  a  term 
only  used  in  the  now  deleted  phrase  is 
also  being  deleted. 

DATES:  This  final  rule  is  effective  May 
20.2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel.  Office  of  Legal  Affairs, 
Legal  Services  Corporation.  750  First 
Street,  NE.,  Washington,  DC  20002- 
4250: 202-336-8817; 
mcondray@lsc.gov. 

SUPPLEMENTARY  INFORMATION:  On 

February  28.  2001,  the  United  States 
Supreme  Court  issued  a  decision  in 
Legal  Services  Corporation  v. 


Velazquez,  et  al..  Nos.  99-603  and  99- 
960.  121  S.  Ct.  1043.  2001  WL  193738 
(U.S.).  striking  down  as  unconstitutional 
the  restriction  prohibiting  LSC  grantees 
from  challenging  welfare  reform  laws 
when  representing  clients  seeking 
specific  relief  from  a  welfare  agency. 
The  stricken  restriction  was  first 
imposed  by  Congress  in  section 
504(a)(16)  of  the  FY  1996  Legal  Services 
Corporation  appropriations  legislation 
(the  Omnibus  Consolidated  Rescissions 
and  Appropriations  Act  of  1996.  Public 
Law  104-134.  110  Stat.  1321-53  (1996)) 
and  was  retained  in  each  subsequent 
annual  LSC  appropriation  through  FY 
2002.  The  relevant  portion  of  section 
504(a)(16)  prohibited  funding  of  any 
organization: 

that  initiates  legal  representation  or 
participates  in  any  other  way.  in  litigation. 
lobbying,  or  rulemaking,  involving  an  effort 
to  reform  a  Ftuiera!  or  State  welfare  system, 
except  that  this  paragraph  shall  not  be 
construed  to  preclude  a  recipient  from 
representing  an  individual  eligible  client 
who  is  seeking  specific  relief  from  a  welfare 
agency  if  such  relief  does  not  involve  an 
effort  to  amend  or  otherwise  challenge 
existing  law  in  effec:t  or.  the  date  of  the 
initiation  of  the  representation. 

This  restriction  was  incorporated  into 
LSC's  regulations  at  45  CFR  Part  1639. 
Specifically.  45  CFR  1639.3, 
Prohibition,  provides  that: 

Except  as  [)rovided  in  §§  1639.4  and 
1639.5.  recipients  may  not  initiate  legal 
representation,  or  participate  in  any  other 
way  in  litigation,  lobbying  or  rulemaking, 
involving  an  effort  to  reform  a  Federal  or 
State  welfare  svstem.  Prohibited  activities 
include  participation  in: 


(a)  Litigation  challenging  laws  or 
regulations  enacted  as  part  of  an  effort  to 
reform  a  Federal  or  State  welfare  system. 

(b)  Rulemaking  involving  proposals  that 
are  being  considered  to  implement  an  effort 
to  reform  a  Federal  or  State  welfare  system. 

(c)  Lobbying  before  legislative  or 
administrative  bodies  undertaken  directly  or 
through  grassroots  efforts  involving  pending 
or  proposed  legislation  that  is  part  of  an 
effort  to  reform  a  Federal  or  State  welfare 
svstem. 

'  45  CFR  1639.4,  Permissible 
representation  of  eligible  clients, 
provides  that: 

Recipients  may  represent  an  individual 
eligible  client  who  is  seeking  specific  relief 
from  a  welfare  agency,  if  such  relief  does  not 
involve  an  effort  to  amend  or  otherwise 
challenge  existing  law  in  effect  on  the  date 
of  the  initiation  of  the  representation.' 

The  Supreme  Court  in  Velazquez, 
upholding  the  decision  of  the  Court  of 
Appeals,  invalidated  that  portion  of  the 
statute  which  provides  that 
representation  of  an  individual  eligible 
client  seeking  specific  relief  from  a 
welfare  agency  may  not  involve  an  effort 
to  amend  or  otherwise  challenge 
existing  law.  The  Court  held  that  such 
a  qualification  constitutes 
impermissible  viewpoint  discrimination 
under  the  First  Amendment  because  it 
"clearly  seeks  to  discourage  challenges 
to  the  status  quo."  121  S.  Ct.  1043,  1047 
(2001). 

In  determining  specifically  which 
language  in  the  1996  Act  to  strike  as 
invalid,  the  Supreme  Court  noted  that 
the  Court  of  Appeals  had  concluded  that 


'  The  exception  at  §  1639.5  regarding  public 
rulemaking  and  responding  to  lequests  with  non- 
L.SC  funds  is  not  at  issue  here. 
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congressional  intent  regarding 
severability  was  unclear.  Since  that 
"determination  was  not  discussed  in  the 
briefs  of  either  party  or  otherwise 
contested"  in  the  appeal  to  the  Supreme 
Court,  the  majority  opinion  noted  that  it 
was  exercising  its  "discretion  and 
prudential  judgement"  by  declining  to 
address  the  issue.  Id.  at  1053.  Instead, 
the  Supreme  Court  opted  to  simply 
affirm  the  decision  of  the  Court  of 
Appeals  to  "invalidate  the  smallest 
possible  portion  of  the  statute,  excising 
only  the  viewpoint-based  proviso  rather 
than  the  entire  exception  of  which  it  is 
apart."  Id.  at  1052. 

The  effect  of  the  Vdazquez  decision 
was  to  render  the  stricken  language  null 
and  void.  This  means  that  the  limitation 
on  representation  of  an  individual 
eligible  client  seeking  specific  relief 
from  a  welfare  agency  which  prohibits 
anv  such  representation  from  involving 
an  effort  to  amend  or  otherwise 
challenge  existing  law  is  not  valid  and 
mav  not  be  enforced  or  given  effect.  An 
individual  eligible  client  seeking  relief 
from  a  welfare  agency  may  be 
represented  by  a  recipient  without 
regard  to  whether  the  relief  involves  an 
effort  to  amend  or  otherwise  challenge 
existing  welfare  reform  law. 

In  lignt  of  foregoing,  at  its  lune  2001 
meeting  the  LSC  Board  of  Directors 
identified  Part  1639  as  an  appropriate 
subject  for  rulemaking  for  the  purpose 
of  amending  the  regulation  to  make  it 
conform  to  the  decision  in  Velazquez. 
LSC  published  a  notice  of  proposed 
rulemaking  on  November  26,  2001. 
proposing  to  amend  part  1639  by 
deleting  the  words  "if  such  relief  does 
not  involve  an  effort  to  amend  or 
otherwise  challenge  existing  law  in 
effect  on  the  date  of  the  initiation  of  the 
representation"  and  by  changing  the 
comma  after  the  word  "agency"  to  a 
period.-^ 

LSC  received  six  comments  on  the 
NPRM.  All  of  the  commenters 
supported  the  proposed  change.  Each  of 
the  comments  also  suggested  that  LSC 
should  remove  the  definition  of 
"existing  law"  at  1639.2(b),  since  the 
only  place  in  which  the  term  appears  is 
in  the  phrase  to  be  deleted.  LSC  agrees 
that  the  deletion  of  the  definition  of  the 
term  "existing  law"  is  appropriate. 
Accordingly,  the  term  is  being  deleted 
and.  as  there  will  now  be  only  one 


'  Subsequent  to  the  issuance  of  the  NPRM, 
Congress  acted  to  amend  the  language  of  section 
504(a)(16)  to  make  if  conform  to  the  decision  in 
Velazquez.  Specifically,  the  FY  2002  LSC 
appropriation  bill  amended  section  504(a)116)  of  the 
FY  1996  legislation  ■by  striking  if  such  relief  does 
not  involve'  and  all  that  follows  through 
■•representation.'"  See  Pub.  L.  107-77;  115  Stat  748 
(November  28.  2001).  This  action  provides  furtlicr 
authority  for  LSC's  action  in  this  final  rule. 


paragraph  in  this  section  remaining, 
paragraph  (a)  is  being  relabeled  to 
remove  the  paragraph  designator. 

One  commenter  also  suggested  that 
LSC  restate  the  guidance  in  Program 
Letter  01-3  that  a  recipient  may 
represent  an  individual  eligible  client 
seeking  relief  from  a  welfare  agency 
without  regard  to  whether  the  relief 
involves  an  effort  to  amend  or  otherwise 
challenge  existing  welfare  reform  law. 
Although  LSC  believes  that  this  is  clear 
from  the  regulatory  action.  LSC  has  no 
objection  to  reiterating  this  point  and 
does  so  herewith. 

Vol  reasons  set  forth  above.  LSC 
amends  45  CFR  Part  1639  as  follows: 

PART  1639— WELFARE  REFORM 

1.  The  authority  citation  continues  to 
read  as  follows; 

Authority  42  U.S.C  2996g(e);  Pub.  L.  104- 
208.  no  .Stat.  3009;  Pub.  L.  104-134,  110 
Stat.  1321. 

2.  Section  1639.2  is  being  amended  to 
remove  the  paragraph  designator  (a) 

•  from  before  the  definition  of  "an  effort 
to  reform  a  Federal  or  State  welfare 
svstem"  and  to  remove  paragraph  (b)  in 
its  entirety.  Section  1639.2  is  revised  to 
read  in  its  entirety: 

§1639.2    DefinKions. 

An  effort  to  reform  a  Federal  or  State 
welfare  system  includes  all  of  the 
provisions,  except  for  the  Child  Support 
Enforcement  provisions  of  Title  III.  of 
the  Personal  Responsibility  and  Work 
Opportunitv  Reconciliation  Act  of  1996 
(Personal  Responsibility  Act).  110  Stat. 
2105  (1996).  and  subsequent  legislation 
enacted  by  Congress  or  the  States  to 
implement,  replace  or  modify  key 
components  of  the  provisions  of  the 
Personal  Responsibility  Act  or  by  States 
to  replace  or  modify  key  components  of 
their  General  Assistance  or  similar 
means-tested  programs  conducted  by 
States  or  by  counties  with  State  funding 
or  under  State  mandates. 

§1639.4    [Amended] 

3.  Section  1639.4  is  amended  by 
removing  the  words  "if  such  relief  does 
not  involve  an  effort  to  amend  or 
otherwise  challenge  existing  law  in 
effect  on  the  date  of  the  initiation  of  the 
representation"  and  by  changing  the 
comma  after  the  word  "agency"  to  a 
period. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

IFR  Doc.  02-9331  Filed  4-18-02;  8:45  am) 

BILUNG  CODE  7050-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DOT  Docket  No.  NHTSA-99-51571 
RIN:2127-AH03 

Federal  Motor  Vehicle  Safety 
Standards;  Bus  Emergency  Exits  and 
Window  Retention  and  Release 

agency:  National  Highwav  Traffic 
Safetv  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  In  this  document,  NHTSA 
amends  the  Federal  Motor  V'ehicle 
Safetv  Standard  on  bus  emergency  exits 
and  window  retention  and  release  to 
reduce  the  likelihood  that  wheelchair 
securement  anchorages  will  be  installed 
in  locations  that  permit  wheelchairs  to 
be  secured  where  they  block  access  to 
emergency  exit  doors,  Among  other 
provisions,  the  final  rule  restricts,  on 
new  school  buses,  wheelchair 
securement  anchorages  from  being 
placed  in  an  area  bounded  by  305  mm 
(12  inches)  forward  and  rearward  of  the 
center  of  the  side  emergency  exit  door 
aisle;  and  for  the  rear  emergency  exit 
door,  an  area  bounded  by  a  horizontal 
plane  1.145  mm  (45  inches)  above  the 
bus  floor  and  305  mm  (12  inches) 
forward  of  the  bottom  edge  of  the  door 
opening  (for  school  buses  with  a  gross 
vehicle  weight  rating  over  4,536  kg 
(10,000  lb))  and  150  mm  (6  inches) 
forward  of  the  bottom  edge  of  the  door 
opening  (for  school  buses  with  a  GVWR 
of  4.536  kg  or  less).  Warning  labels  are 
specified  for  emergency  exit  doors  and 
emergency  exit  windows  not  to  block 
the  exits. 

This  final  rule  applies  to  school  buses 
equipped  with  wheelchair  securement 
anchorages.  Nothing  in  this  final  rule 
requires  school  buses  to  be  so  equipped. 
DATES:  This  rule  is  effective  April  21, 
2003.  Optional  early  compliance  with 
the  changes  made  in  this  final  rule  is 
permitted  beginning  April  19.  2002, 
Any  petitions  for  reconsideration  of  this 
final  rule  must  be  received  by  NHTSA 
not  later  than  June  3,  2002. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  for 
this  action  and  be  submitted  to: 
Administrator.  National  Highway 
Traffic  Safetv  Administration.  400 
Seventh  Street.  SW.  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Mr. 
Charles  Hott.  Office  of  Crashworthiness 
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Standards  at  (202)  366-0247.  His  FAX 
number  is  (202)  493-2739. 

For  legal  issues,  you  may  call  Ms. 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel  at  (202)  366-2992.  Her  FAX 
number  is  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW.,  Washington.  DC,  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Access  to  Side  Door  Emergency  Exits  and 

Rear  Door  Emergency  Exits 

III.  1999  Notice  of  Proposed  Rulemaking 

IV.  Public  Comments  and  NHTSAs 

Response;  Final  Rule- 

A.  Summary  of  Final  Rule  Provisions 

1.  Measurements  in  S5.4.2.(alU) 

2.  Restrictions  on  Location  of  Wheelchair 
Securement  Anchorages  Near  Side 
Emergency  Exit  Doors 

3.  Restrictions  on  Location  of  Wheelchair 
Securement  Anchorages  Near  Rear 
Emergency  Exit  Doors 

4.  Restrictions  Do  Not  Apply  to  Tracks  or 
Track-Type  Devices 

5.  Warning  Labels  for  Emergency  Exit 
Doors  and  Emergency  Exit  Windows 

B.  School  Bus  Wheelchair  Anchorages  at 
Present 

C.  Effectiveness  of  Regulatory  Text  in 
Limiting  the  Location  of  Anchorages  So 
as  to  Prevent  the  Positioning  of 
Wheelchairs  Where  They  Could  Block 
Emergency  Exit  Doors 

D.  Can  the  Regulatory  Text  Limiting  the 
Location  of  Anchorages  Be  More 
Narrowly  Crafted,  and  Still  Prevent 
Wheelchairs  from  Being  Positioned 
Where  They  Could  Block  Emergency  Exit 
Doors? 

E.  Effect  of  the  Final  Rule  on  School  Bus 
Seating  Capacity 

F.  Warning  Labels  Instead  of  Limitations 
on  Anchorage  Locations 

G.  Adopting  Limitations  on  Anchorage 
Locations  and  Requiring  Warning  Labels 

H.  Application  to  Buses  Other  than  School 
Buses 

V.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866;  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Executive  Order  13132  (Federalism) 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Disproportionately 
Affecting  Children) 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

E.  Regulatory  Flexibility  Act 

F.  National  Environmental  Policv  Act 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

.Advancement  ,'\ct 
I.  Unfunded  Mandates  Reform  Act  of  199.5 
[.  Plain  Language 
K.  Regulation  Identifier  Number 
Regulaton,  Text  of  the  Final  Rule 

I.  Background 

NHTSA  has  long  recognized  the  safety 
need  for  means  of  readily  accessible 
emergency  egress  from  a  school  bus  in 
the  event  of  a  crash  or  other  emergency. 


The  agency  addressed  this  safety  need 
by  issuing  Safety  Standard  No.  217,  Bus 
Emergency  Exits  and  Window  Retention 
Release  (49  CFR  571.217). 

As  a  result  of  incidents  like  the  1988 
Carrollton,  Kentucky  tragedy,  in  which 
27  persons  died  in  a  school  bus  fire 
following  a  crash,'  NHTSA  issued  a 
final  rule  amending  Standard  No.  217 
(November  2,  1992,  57  FR  49413)  by 
revising  the  minimum  requirements  for 
school  bus  emergency  exits,  requiring 
additional  emergency  exit  doors  on 
school  buses,  and  improving  access  to 
school  bus  emergency  doors.  In  that 
final  rule,  the  agency  stated  that  the 
preferred  method  of  providing  access  to 
side  emergency  exit  doors  was  by 
creating  a  dedicated  aisle.  Thus, 
S5.4.2.1(2)  and  Figures  SB  and  5C  were 
added  to  the  standard  to  require  a  30 
centimeter  (12  inch)  wide  restricted  area 
to  provide  access  to  side  emergency  exit 
doors. 

In  a  final  rule  published  on  January 
15.  1993  (58  FR  4586),  NHTSA  amended 
Standard  No.  222,  School  bus  passenger 
seating  and  crash  protection  (49  CFR 
571.222),  by  establishing  minimum 
safety  requirements  for  school  buses 
equipped  with  wheelchair  securement 
devices  and  occupant  restraint  systems. 
If  a  school  bus  is  equipped  with  those 
devices  and  systems,  they  must  meet 
specified  performance  requirements. 
One  requirement  is  that  the  wheelchair 
securement  anchorages  at  each 
wheelchair  securement  location  must  be 
situated  so  that  a  wheelchair  can  be 
secured  in  a  forward-facing  position. 
Another  is  that  wheelchair  securement 
devices  must  secure  wheelchairs  at  two 
points  on  the  front  of  each  wheelchair 
and  two  points  on  the  rear  (see 
S5.4.1.2).  The  amendments  to  Standard 
No.  222  did  not  address  the  location  of 
wheelchair  securement  anchorages 
within  the  school  bus  itself. 

In  April  1996.  the  State  of  New  York's 
Department  of  Transportation  (NYDOT) 
asked  whether  wheelchair  positions 
must  meet  the  clearance  specifications 
in  S5.4.2.1  (School  bus  emergency  exit 
opening)  of  Standard  No.  217. 
According  to  NYDOT,  some  school 
districts  in  New  York  had  requested 
permission  to  purchase  school  buses 
whose  wheelchair  anchorages  are 
placed  in  front  of  emergency  exits.  This 
is  done  apparently  to  maximize  the 
number  of  seating  positions  on  the 
school  bus.  The  alternative  would  be  to 
remove  school  bus  seats  to  make  room 
for  the  anchorages  in  locations  away 


'  In  that  incident,  the  ability  of  the  bus  occupants 
to  exit  from  the  burning  bus  was  hampered  by  cargo 
that  had  been  placed  in  front  of  the  rear  emergency 
exit  door. 


from  the  exits.  Use  of  wheelchair 
anchorages  near  the  exits  could  result  in 
wheelchairs  being  placed  where  they 
would  block  the  aisle  to  the  emergency 
exit.  New  York's  regulations  do  not 
prohibit  a  school  bus  emergency  exit 
from  being  blocked  with  a  wheelchair 
while  the  bus  is  in  motion.  NYDOT 
officials  provided  schematics  from  three 
different  bus  manufacturers  showing 
wheelchair  anchorages  placed  in  front 
of  emergency  exits. 

The  agency  has  interpreted  the 
existing  requirements  in  Standard  No. 
217  as  not  prohibiting  locating 
wheelchair  anchorages  adjacent  to 
emergency  exits.  In  response  to  a  letter 
from  Thomas  Built  Buses  asking  if  it 
would  be  a  violation  of  Standard  No. 
217  to  place  a  wheelchair  anchorage 
within  the  clearance  area  specified  by 
S5.4.2.1  for  the  rear  emergency  exit 
door,  NHTSA  stated,  in  a  letter  of 
October  28,  1977,  that  the  sufficiency  of 
the  size  of  the  exit  opening  would  be 
determined  without  first  installing  a 
wheelchair  at  that  anchorage  location: 

NHTSA- will  measure  the  opening  using 
the  prescribed  parallelepiped  device  as  the 
vehicle  is  constructed  in  its  unloaded 
condition.  Since  the  wheelchair  would  not  be 
present  when  the  vehicle  was  in  its  unloaded 
condition,  your  location  of  the  wheelchair 
would  not  violate  the  standard. 

n.  Access  to  Side  Door  Emergency  Exits 
and  Rear  Door  Emergency  Exits 

NHTSA  has  conducted  rulemaking  on 
two  separate  occasions  to  promote  the 
availability  and  accessibility  of  school 
bus  exits. 

Rear  Emergency  Exit  Door — Access  to 
the  rear  emergency  exit  door  was 
addressed  in  a  final  rule  published  on 
January  27,  1976  (41  FR  3871)(there  is 
no  DMS  Docket  No.).  The  rule  required 
that  there  be  a  45  inch  x  25  inch  x  12 
inch  (1,143  mm  x  610  mm  x  305  mm) 
space  adjacent  to  the  rear  emergency 
exit  door  for  school  buses  with  a  gross 
vehicle  weight  rating  over  4,536  kg 
(10,000  lb.). 

Side  Emergency  Exit  Doors — Side 
door  emergency  access  requirements 
were  established  in  a  final  rule 
published  on  Novmber  2, 1992  (57  FR 
49413)(there  is  no  DMS  Docket  No.).  In 
specifying  a  minimum  dedicated 
restricted  area  of  at  least  305  mm  (12 
inches),  the  rule  prohibited  the 
placement  of  any  seats  within  the  aisle 
unless  the  seats  have  bottoms  that 
automatically  flip  up  when  unoccupied 
and  assume  a  vertical  position  outside 
the  aisle. 

In  the  March  15, 1991  NPRM  (56  FR 
11153)(there  is  no  DMS  Docket  No.)  that 
preceded  the  November  1992  final  rule, 
NHTSA  had  considered  the  alternative 
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of  establishing  a  dedicated  aisle  for  side 
doors  similar  to  that  established  for  rear 
emergency  exit  doors.  It  would  have 
created  a  dedicated  aisle  by  requiring 
that  a  parallelepiped-  be  able  to  pass 
unobstructed  305  mm  (12  inches)  into 
the  passenger  compartment.  NHTSA 
recognized  in  the  NPRM  that  that 
requirement  would  improve  access  to 
the  side  emergency  exit  door,  but  noted 
that  it  would  eliminate  two  seating 
positions,  one  next  to  the  side  door,  and 
the  one  immediately  behind  that 
position.  Further,  under  Standard  No. 
222,  School  bus  passenger  seating  and 
crash  protection,  it  would  have  been 
necessary  to  provide  a  barrier  in  front  of 
the  first  seating  position  located  next  to 
the  side  of  the  bus  and  to  the  rear  of  the 
side  door.  NHTSA  expressed  its  belief 
that  the  cost  of  implementing  the 
alternative  would  be  "considerable."  (56 
FRat  11160) 

Although  some  public  commenters 
supported  adopting  the  alternative  for 
the  side  emergency  exit  door,  the  agency 
decided  not  to  adopt  it.  concluding  in 
the  November  1992  final  rule  that  "there 
is  not  sufficient  justification  or 
experience  to  require  dedicated  aisles." 
(57  FRat  49419). 

III.  1999  Notice  of  Proposed 
Rulemaking 

The  information  supplied  by  NYDOT 
suggested  that  an  amendment  to 
Standard  No.  217  was  needed  to  ensure 
that  wheelchairs  cannot  be  secured  in 
locations  where  they  interfere  with 
access  to  safety  exits.  Therefore,  in  the 
Federal  Register  publication  of  March  5. 
1999  (64  FR  10604)(DOT  Docket  No. 
NHTSA-99-5157),  NHTSA  proposed 
amending  Standard  No.  217  to  prohibit 
the  placement  of  wheelchair  securement 
anchorages  in  the  aisle  of  an  emergency 
exit.  In  addition,  for  any  side  emergency 
exit  door,  NHTSA  proposed  to  prohibit 
placement  of  any  anchorage  within  685 
mm  (25  inches)  (in  typographical  errors, 
in  the  regulator}-  text,  the  number  "17 
inches"  was  used,  and  the  draft  Figure 
6A  showed  435  mm,  or  17  inches)  on 
either  side  from  the  center  of  the  school 
bus  side  emergency  exit  door  aisle.  One 
of  the  agency's  concerns  was  that  if 
anchorages  were  on  either  side  of  an 
aisle,  they  could  be  used  to  secure  a 
wheelchair  directly  in  front  of  the 
emergency  exit.  NHTSA  expressed  its 
belief  that,  taken  together,  these 
proposed  prohibitions  would  prevent 
wheelchair  securement  anchorages  and 
devices  fron;  being  installed,  and 
wheelchairs  from  being  secured,  in 


■^The  parallelpippd  must  be  identical  in  size  (4r) 
inch  X  25  inch  x  12  inch)  (1143  mm  x  610  mm  x 
305  mm)  to  the  one  used  for  the  rear  door  opening. 


locations  that  could  result  in  the 
blocking  of  access  to  an  emergency  exit. 

As  an  alternative  to  a  prohibition 
against  installing  any  wheelchair 
securement  anchorages  in  a  zone  on 
either  side  of  an  exit,  NHTSA  requested 
comments  on  whether  a  requirement  for 
information  labels  would  achieve  the 
same  result.  NHTSA  proposed  the 
following  regulatory  text  for  the  warning 
label  to  be  placed  next  to  each 
emergency  exit: 

Warning:  It  Is  Unsafe  To  Secure  a 
Wheelchair  in  a  Location  WTiere  the 
Wheelchair  Blocks  the  Aisle  to  an  Exit 

NHTSA  emphasized  that  the 
proposals  in  the  NPRM  would  only 
applv  to  those  school  buses  in  which 
wheelchair  securement  locations  are 
provided.  Nothing  in  the  proposal 
would  have  required  that  a 
manufacturer  provide  a  wheelchair 
securement  location  on  a  school  bus. 
The  proposal  did  not  apply  to 
wheelchair  lift  doors  that  are  not 
considered  emergency  exits. 

NHTSA  rai.sed  the  following  issues  for 
public  comment — 

1.  The  extent  to  which  school  buses  have 
been  or  are  being  designed  so  that 
wheelchairs  can  be  secured  so  as  to  hinder 
access  to  any  emergenc)  exit. 

2.  Whether  the  proposed  regulatory 
language  would  achieve  the  desired  result  ot 
preventing  wheelchair  sec  urement 
anchorages  and  devices  and  wheelchairs 
from  being  positioned  so  that  they  block 

a(  I  ess  to  the  emergenc:y  exit. 

3.  Whether  the  proposed  regulator) 
language  could  be  more  narrowly  crafted  so 
that,  for  instance,  it  would  not  prohibit 
wheelchair  securement  anchorages  from 
being  installed  just  forward  of  a  side 
emergency  exit  if  the  wheelchair  .securement 
devices  attached  to  those  anchorages  could 
be  used  only  for  the  purpose  of  installing  a 
wheelchair  forward  of  those  anchorages,  and 
thus  forward  of  the  exit  aisle  as  well.  .\n 
example  of  such  language  is  set  forth  below: 

A  school  bus  shall  not  have  a  wheelchair 
securement  device  that  can  be  used,  in 
combination  with  other  wheelchair 
securement  devices  installed  in  the  bus.  to 
secure  a  wheelc  hair  so  that  any  portion  of  the 
wheelchair  is  located  within  the  area 
defined — 

(a)  on  the  front  side,  bv  a  transverse 
vertical  plane  tangent  to  the  front  edge  of  a 
side  exit  door. 

(b)  on  the  back  side,  by  a  transverse 
vertical  plane  tangent  to  the  rear  edge  of  that 
door. 

(c 0  on  the  outboard  side,  by  the  plane  of 
the  doorwav  opening,  and 

(d)  on  the  inboard  side,  by  a  longitudinal 
vertical  plane  passing  through  the 
longitudinal  centerline  of  the  bus. 

4.  The  extent  to  which  seating  capacity 
(both  wheelchair  and  non-wheelchair)  would 
be  reduced  in  any  school  buses  produced  in 
the  future  if  this  proposal  were  made  final. 


h.  Whether  the  need  for  safely  would  be 
met  if,  in  lieu  of  the  restrictions  on 
wheelchair  anchorages  proposed  in  this 
NPRM,  NHTSA  were  to  require  placing  labels 
on  schoolbuses  with  wheelchair  locations 
that  state  it  is  unsafe  to  use  a  wheelchair 
securement  device  to  secure  a  wheelchair  in 
a  location  where  the  wheelchair  blocks  the 
aisle  to  an  exit.  Would  the  possibility  of  tort 
actions  based  on  those  labels  effectively 
discourage  the  securing  of  wheelchairs  in 
emergencv  exit  aisles? 

6.  Should  NHTSA  both  require  a  warning 
label  and  prohibit  the  installation  of 
wheelchair  securement  devices  that  make  it 
possible  to  secure  a  wheelchair  in  an  area 
where  it  will  block  access  to  an  emergency 
exit? 

7.  NHTSA  seeks  comment  on  whether 
these  requirements  should  apply  to  all  buses, 
If  so.  how  can  this  be  incorporated  into  the 
regulatory  text?  NHTSA  is  not  aware  of  any 
other  bus  types  that  are  manufactured  with 
devices  designed  to  secure  wheelchairs  that 
will  block  access  to  an  emergency  exit. 

In  addition  to  the  above,  NHTS.^  also 
proposed  to  amend  the  regulator)  text 
in  S5.4. 2. 1(a)(1)  to  clarif\'  that  the  lower 
surface  of  the  parallelepiped  be  in 
contact  with  the  floor  of  the  bus  until 
the  lower  edge  of  the  rear  surface  is 
tangent  to  the  plane  at  the  bottom  of  the 
rear  emergency  exit  cJoor  opening.  This 
clarification  modifies  that  paragraph  to 
reflect  previous  agency  interpretations 
that  the  rearmost  surface  of  the 
parallelepiped  be  tangent  to  the  plane  of 
the  rear  emergencv  door  opening. 

Leadttmf^ln  the  NPRM.  NHTSA 
proposed  that  the  amendments  would 
take  effect  one  vear  after  the  publication 
of  the  final  rule,  NHTSA  stated  its  belief 
that  one  year  is  enough  lead  time  for 
industry  to  make  any  nt>cessary  change. 
The  agencv  proposed  also  that 
manufacturers  of  school  buses  with 
wheelchair  positions  be  given  the 
option  of  complying  immediately  with 
the  new  requirements. 

IV.  Public  Comments  and  NHTSAs 
Response:  Final  Rule 

A.  Summan-  of  Final  Rule  Provisions 

The  following  is  a  summary  of  the 
final  rule's  provisions  Where  necessar>-. 
the  changes  between  the  NPRM  and  the 
final  rule  are  outlined.  Rationales  for  the 
final  rule's  provisions,  many  of  which 
were  adopted  in  respon.se  to  public 
comments,  are  provided  in  the 
following  sections  of  Part  IV. 

1.  .\}easurements  in  S5  4.2  Ua)(l)—lT\ 
the  NPRM.  NHTSA  proposed  to 
nonsubstantively  amend  S5. 4. 2. 1(a)(1) 
by  converting  metric  measurements 
specified  in  centimeters  to  metric 
measurements  specified  in  millimeters, 
In  this  final  rule,  the  millimeter 
measurements  are  adopted,  except  for 
the  proposal  that  the  parallelepiped  be 
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1,143  millimeters  high.  NHTSA  is 
committed  to  thinking  in  metric 
measurements  as  we  develop  new 
procedures.  In  keeping  with  this,  we  try 
to  specify  our  metric  requirements  in  a 
number  of  millimeters  that  ends  in  0  or 
5.  Thus,  our  parallelepiped  is  specified 
as  1.145  millimeters.  S5. 4. 2. 1(a)(1) 
includes,  in  parentheses,  the  English 
measurement  equivalent  for  the  metric 
measurements. 

2.  Restrictions  on  Location  of 
Wheelchair  Securement  Anchorages 
Near  Side  Emergency  Exit  Doors — In  the 
NPRM,  NHTSA  proposed  to  restrict 
wheelchair  securement  locations  in  an 
area  bounded  by  685  mm  (25  inches) 
forward  and  rearward  of  the  center  of 
the  side  emergency  exit  door  restricted 
area.  In  the  final  rule,  the  restriction  is 
on  wheelchair  securement  locations  in 
an  area  bounded  by  305  mm  (12  inches) 
forward  and  rearward  of  the  center  of 
the  side  emergency  exit  door  restricted 
area. 

3.  Restrictions  on  Location  of 
Wheelchair  Securement  Anchorages 
Near  Rear  Emergency  Exit  Doors — In  the 
NPRM.  NHTSA  proposed  to  specify  the 
space  "bounded  by  a  rectangular 
parallelepiped"  in  which  any  portion  of 
the  wheelchair  securement  anchorage 
shall  not  be  located.  One  space  was 
proposed  for  all  school  buses.  In  the 
finaJ  rule,  after  reconsideration,  NHTSA 
has  decided  to  define  the  space  where 
wheelchair  securement  anchorages  shall 
not  be  located  by  using  transverse 
vertical  planes  and  longitudinal  vertical 
planes.  NHTSA  has  determined  that 
defining  the  space  by  using  planes 
better  meets  NHTSA's  intention  in 
restricting  spaces  where  the  wheel  chair 
securement  may  not  be  placed,  as  the 
space  defined  by  planes  would 
explicitly  include  the  floor  near  the 
school  bus  rear  emergency  exit  door.  In 
the  final  rule,  NHTSA  defines  two 
restricted  spaces,  depending  on  the  size 
of  the  school  bus.  For  school  buses  with 
a  gross  vehicle  weight  rating  (GVWR) 
over  4,536  kg  (10,000  lb),  the  restricted 
space  is 

bounded  by  longitudinal  vertical  planes 
tangent  to  the  left  and  right  sides  of  the  [rear] 
door  opening,  a  transverse  vertical  plane  305 
nun  (12  inches)  forward  of  the  bottom  edge 
of  the  door  opening,  and  a  horizontal  plane 
1.145  mm  (45  inches)  above  the  floor  of  the 
bus*   *   * 

The  restricted  space  adopted  for  over 
4,536  kg  GVWR  school  buses  is  the 
same  as  NPRM's  proposed  size  of  the 
parallelepiped  used  to  measure  the 
space  where  wheelchair  securement 
anchorages  would  not  be  placed,  that 
was  proposed  for  all  school  buses.  In  the 
final  rule,  for  school  buses  with  a 


GVWR  of  4,536  kg  or  less,  the  restricted 
space  is 

bounded  by  longitudinal  vertical  planes 
tangent  to  the  left  and  right  sides  of  the  [rear] 
door  opening,  a  transverse  vertical  plane  150 
mm  (6  inches)  forward  of  the  bottom  edge  of 
the  door  opening,  and  a  horizontal  plane 
1,145  mm  (45  inches)  above  the  floor  of  the 
bus  *  *  * 

NHTSA  adopted  the  separate 
definitions  of  restricted  space  for 
different  sized  school  buses  to  minimize 
the  number  of  wheelchair  and 
nonwheelchair  seating  positions  that 
would  be  lost  as  a  result  of  this  final 
rule. 

4.  Restrictions  Do  Not  Apply  to  Tracks 
or  Track-Type  Devices.  In  the  final  rule, 
the  restricted  space  where  wheelchair 
securement  anchorages  shall  not  be 
placed,  does  not  apply  to  tracks  or  track- 
type  devices  that  can  be  used  for 
mounting  seats  and/or  for  wheelchair 
securement  devices.  Although  NHTSA 
could  prohibit  seats  from  being 
adjustable  to  locations  in  which  they 
could  block  an  emergency  exit 
(adjustment  of  seats  to  such  positions 
are  facilitated  by  tracks),  NHTSA  has 
decided  to  mitigate  any  potential  seat 
configurations  that  may  block  access  to 
the  emergency  exit  door  by  the  use  of 
warning  labels.  We  believe  that 
communities  and  school  bus  operators 
will  do  the  right  thing  if  they  are  given 
appropriate  warnings. 

5.  Warning  Labels  For  Emergency  Exit 
Doors  and  Emergency  Exit  Windows.  In 
the  final  rule,  NHTSA  specifies  that  on 
the  inside  surface  of  each  school  bus. 
there  shall  be  a  label  directly  beneath  or 
above  each  "Emergency  Door"  or 

'Emergency  Exit"  designation  for  an 
emergency  exit  door  or  window.  The 
label  shall  state,  in  letters  at  least  25  mm 
(one  inch)  high,  the  words  "DO  NOT 
BLOCK"  in  a  color  that  contrasts  with 
the  background  of  the  label.  Although 
proposed  regulatory  text  for  the  label 
was  not  proposed  in  the  NPRM,  in  the 
NPRM.  NHTSA  raised  the  possibility 
that  warning  labels  of  some  sort  would 
be  specified  in  the  final  rule. 

In  response  to  the  notice  of  proposed 
rulemaking,  NHTSA  received  comments 
from  American  Transportation 
Corporation  (AmTran).  the  Illinois 
Department  of  Transportation  (IDOT), 
the  National  Association  of  State 
Directors  of  Pupil  Transportation 
Services  (NASDPTS),  the  National 
School  Transportation  Association 
(NSTA),  and  Thomas  Built  Buses,  Inc. 
In  the  following  sections  are  set  forth 
the  public  comments,  and  NHTSA's 
response  to  them. 


B.  School  Bus  Wheelchair  Anchorages 
at  Present 

No  commenter  provided  information 
on  the  number  of  school  buses  that  are 
currently  manufactured  with  wheelchair 
anchorages  that  would  make  it  possible 
to  seciue  a  wheelchair  in  a  location 
where  it  would  block  access  to  an 
emergency  exit  door.  The  two  school 
bus  manufacturers,  AmTran  and 
Thomas  Built,  commented  on 
wheelchair  anchorages  in  their  school 
buses.  AmTran  stated  that  when  it 
locates  wheelchair  anchorages  near  the 
side  emergency  exit  door,  it  provides  a 
minimum  dedicated  aisle  of  at  least  305 
mm  (12  inches).  However,  if  buses  are 
ordered  with  full  length  tracks  on  which 
seats  can  be  moved,  AmTran  cannot 
prevent  the  school  bus  user  from 
removing  the  flip  seat  located  at  the 
emergency  door  and  securing  a 
wheelchair  in  its  place.  AmTran  further 
stated  that  if  the  track  did  not  pass  in 
front  of  the  emergency  door,  or  up  the 
aisle  of  the  emergency  door,  seating 
capacity  would  be  reduced  in  school 
buses  that  do  not  have  wheelchair 
locations. 

Thomas  Built  stated  that  its  ciurent 
practice  is  to  allow  a  305  nmi  (12 
inches)  clear  aisle  to  side  emergency 
access  doors,  even  though  "the 
specification"  does  not  require  it. 
Thomas  stated  that  some  school  buses 
are  being  designed  such  that  when 
wheelchairs  are  secured,  they  can 
hinder  access  to  side  emergency  exit 
doors.  Thomas  Built  stated  that 
providing  the  305  mm  (12  inches)  clear 
aisle  places  Thomas  Built's  products  at 
a  disadvantage  to  competitors  that  do 
not  provide  the  clear  aisle,  and  therefore 
have  buses  with  greater  seating  capacity. 
Thomas  stated  that  the  present  Standard 
No.  217  requirement  for  a  305  mm  (12 
inches)  clear  aisle  to  the  side  emergency 
exit  door  should  result  in  equal 
accessibility  to  the  exit  in  the  event  a 
wheelchair  is  placed  at  that  location. 

IDOT  stated  that  school  buses 
manufactured  for  use  in  Illinois  may 
have  wheelchair  securement  anchorages 
located  in  the  center  aisle,  usually 
towards  the  front  of  the  bus.  IDOT  has 
standards  for  bus  safety  inspection  to 
ensure  that  there  is  a  minimum  305  mm 
(12  inches)  center  aisle  opening  but 
noted  that  the  buses  are  empty  when 
inspected.  IDOT  standards  also  allow 
for  interior  modifications  to  school 
buses  in  order  to  meet  the  needs  of  any 
special  education  student.  The  school 
bus  owner  must  declare  that  the 
modifications  were  made  pursuant  to  a 
child's  Individualized  Education 
Program  (lEP).  IDOT  did  not  state 
whether  any  school  bus  modifications 
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made  pursuant  to  an  lEP  resulted  in 
wheelchairs  being  located  in  such  a  way 
as  to  block  access  to  emergency  exit 
doors. 

NHTSA  is  concerned  about  the 
possibility  of  wheelchairs  blocking 
access  to  side  exit  doors  in  school  buses 
that  have  track  seating  systems.  Easily 
adjustable  seats  that  glide  on  tracks  can 
result  in  non-wheelchair  seats  located  in 
such  a  way  as  to  block  access  to 
emergency  exit  doors.  Because  the 
configuration  of  the  seats  will  be 
determined  bv  the  user,  not  the  school 
bus  manufacturer.  NHTSA  cannot 
specif\-  how  the  non-wheelchair  seats 
must  be  placed,  or  prohibit  placement  of 
the  seats  in  such  a  fashion  that  access 
to  anv  emergency  exit  door  is  blocked. 
However.  NHTSA  has  authority  to 
prohibit  the  tracks  from  running 
through  the  side  emergency  exit  aisle.  In 
this  final  rule.  NHTSA  is  not  exercising 
that  authority.  Instead,  we  believe  we 
can  address  potential  seat 
configurations  that  may  block  access  to 
the  emergency  exit  door  by  requiring 
school  bus  manufacturers  to  place  a 
warning  label  stating:  "DO  NOT 
BLOCK"  in  25  mm  (one  inch)  high 
letters  to  be  located  just  beneath  or 
above  the  emergency  exit  label  on 
school  bus  emergency  exit  doors  or 
windows.  The  warning  label  issue  is 
more  fullv  discussed  in  this  final  rule  in 
Section  F.  "Warning  Labels  Instead  of 
Limitations  on  Anchorage  Locations." 
NHTSA  will  revisit  this  decision  if  the 
warning  labels  are  not  effective. 

C.  Effectivenf^ss  of  Regulatory^  Text  in 
Limiting  the  Location  of  Anchorages  so 
as  To  Prevent  the  Positioning  of 
Wheelchairs  Where  They  Could  Block 
Emergency  Exit  Doors 

The  public  commenters  that 
addressed  this  issue  stated  that  the 
regulator}-  text  proposed  in  the  NPRM 
would  prevent  wheelchair  securement 
anchorages  from  being  installed  in 
locations  that  would  make  it  possible  to 
position  wheelchairs  where  they  would 
block  emergency  exit  doors.  Thomas 
Built  stated  that  the  proposed  regulatory 
language  would  achieve  the  desired 
result  of  preventing  wheelchair 
securement  anchorages  and  devices  and 
wheelchairs  from  being  positioned  so 
that  thev  block  access  to  the  side 
emergency  exit  door.  Thomas  Buih 
recommended  that  additional  references 
to  "anv  exit"  or  "each  emergency  exit" 
be  amended  to  "emergency  exit  door"  to 
make  it  explicit  that  the  requirements 
apply  to  emergency  exit  doors  only,  and 
not  to  all  emergency  exits. 

AmTran  stated  that  NHTSA's 
proposal  to  prohibit  placement  of  any 
anchorage  within  635  mm  (25  inches) 


on  either  side  from  the  center  of  the 
school  bus  aisle  would  not  necessarily 
prevent  the  wheelchair  from  being 
secured  adjacent  to  the  emergency  door. 
AmTran  went  on  to  state  that  there  are 
different  types  of  anchorages  used  to 
secure  wheelchairs  and  that  some  of  the 
anchorages  could  be  placed  as  proposed 
in  the  NPRM  and  allow  the  securement 
of  the  wheelchair  adjacent  to  the 
emergency  exit.  NHTSA  believes  that 
what  AmTran  refers  to  is  that  the  only 
tvpe  of  wheelchair  securement  device 
offered  by  school  bus  manufacturers  is 
a  4-point  tie-down,  and  the  designs  of 
the  different  types  of  4-point  tie-downs 
offered  may  still  result  in  wheelchair 
placement  that  blocks  access  to  the  side 
emergencv  exit  door. 

AmTran  noted  that  the  current  aisle 
width  requirement  to  the  emergency 
door  is  305  mm  (12  inches).  AmTran 
stated  that  the  NPRM  would  add  965 
mm  (38  inches)  to  the  spacing  for  school 
buses  equipped  with  wheelchair 
securement  devices.  AmTran  suggested 
adding  an  "informational  requirement" 
for  a  warning  stating:  "Warning:  It  is 
unsafe  to  secure  a  wheelchair  in  a 
location  where  the  wheelchair  blocks 
the  aisle  to  an  exit"  would  help  prevent 
locating  a  wheelchair  adjacent  to  the 
emergencv  door.  In  addition  to  the 
warning,  AmTran  suggested  marking  the 
inside  of  the  bus  wall  and  emergency 
exit  door  with  a  zone  to  indicate  where 
wheelchairs  and  wheelchair  ties  (straps) 
cannot  be  placed. 

The  National  Association  of  State 
Directors  of  Pupil  Transportation 
Ser\-ices  (NASDPTS)  stated  its  belief 
that  the  proposed  regulatory  text  at 
S5.4.3  would  ensure  that  a  wheelchair 
location  would  not  block  access  to  rear 
and  side  emergency  exit  doors. 
NASDPTS  asked  that  similar  regulatorv 
text  be  adopted  to  prohibit  wheelchair 
locations  that  would  block  access  to 
emergencv  exit  windows  and  roof  exits, 
and  urged  the  agency  to  seek  comment 
on  including  roof  exits  and  emergency 
exit  windows  in  this  rulemaking. 
NASDPTS  stated  that  if  able-bodied 
students  needed  to  use  a  school  bus 
emergency  exit  window,  a  wheelchair 
that  partially  or  completely  blocks 
access  to  the  window  creates  risks  to 
both  the  students  attempting  to  leave 
through  the  window  and  to  the  student 
in  the  wheelchair.  NASDPTS  stated  that 
since  emergency  roof  hatches  are  most 
likelv  to  be  used  in  the  event  the  school 
bus  has  rolled  on  its  side,  the  proximity 
of  a  wheelchair  location  to  the 
emergencv  exit  roof  hatch  appears  to 
have  potentially  fewer  negative  safety 
consequences. 

NASDPTS  also  stated  that  it  may  not 
be  possible  to  prohibit  the  placement  of 


wheelchairs  so  that  they  do  not  block 
access  to  emergency  exit  doors  and 
emergencv  exit  windows  in  small 
(under  4.536  kg  (10,000  lb))  Type  A 
school  buses.  As  an  example,  NASDPTS 
noted  that  prohibiting  wheel  chair 
anchorages  near  emergency  exit  doors 
and  emergency  exit  windows  on  a  small 
school  bus  equipped  with  optional  (not 
required  by  Standard  No.  217) 
emergencv  exit  windows  on  each  side 
would  make  the  vehicle  unusable  for 
transporting  children  in  wheelchairs. 
NASDPTS  stated  that  it  does  not  have 
data  on  the  degree  to  which  small 
school  buses  are  equipped  with  more 
emergencv  exits  than  required  by 
Standard  No.  217,  IDOT  stated  its  belief 
that  the  proposed  regulatory  text  would 
probably  Aachieve  the  desired  result." 
IDC^T  stated  its  preference  that  the 
amendment  prohibit  securement 
anchorages  and  devices  from  being 
located  in  any  part  of  the  center  aisle, 
extending  the  entire  length  of  the 
vehicle. 

In  this  final  rule.  NHTSA  is  not 
amending  the  regulatory  text  to  prohibit 
wheelchair  anchorages  from  being 
placed  in  front  of  emergency  exit 
windows,  and  is  not  prohibiting 
securement  anchorages  and  devices 
from  being  located  in  any  part  of  the 
center  aisle.  Regarding  access  to 
emergencv  exit  windows.  Standard  No. 
217  presently  does  not  specify  a  clear 
aisle  requirement  for  emergency  exit 
windows  in  buses  or  school  buses,  but 
does  specify  a  clearance  requirement  for 
emergency  exit  opening  to  allow  for 
unobstructed  passage  of  a  50  cm  by  33 
cm  ellipsoid.  (See  S5,4.1.)  We  further 
note  that  since  location  of  wheelchair 
securement  anchorages  (as  long  as  they 
are  not  in  the  restricted  zones  specified 
in  this  final  rule)  may  be  in  the  front, 
center  or  rear  of  the  school  bus,  it  would 
be  difficult  to  restrict  locations  of 
wheelchair  securement  anchorages  with 
respect  to  the  location  of  side 
emergencv  exit  windows.  For  this 
reason,  as  explained  in  Section  F., 
"Warning  Labels  Instead  of  Limitations 
on  Anchorage  Locations."  we  are 
requiring  warning  labels  to  not  block 
emergency  exit  windows. 

The  figures  specified  in  the  final  rule 
designate  the  zones  (as  suggested  by 
AmTran)  in  which  wheelchair 
securement  anchorages  should  not  be 
placed.  Nothing  in  this  final  rule 
prevents  a  school  bus  manufacturer 
from  marking  school  bus  interiors  to 
designate  zones  where  wheelchair 
anchorages  or  wheelchairs  should  not 
be  placed. 
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D.  Can  the  Regulatory  Text  Limiting  the 
Location  of  Anchorages  Be  More 
Narrowly  Crafted,  and  Still  Prevent 
Wheelchairs  From  Being  Positioned 
Where  They  Could  Block  Emergency 
Exit  Doors? 

NASDPTS.  Thomas  Built,  and  IDOT 
conunented  that  S5.4.3  should  be 
altered  to  clearly  state  that  a  305  mm  (12 
inches)  clear  aisle  is  required  for  access 
to  the  side  emergency  door  and  that  no 
part  of  a  wheelchair  or  wheelchair 
securement  can  extend  into  the  305  mm 
clear  aisle.  The  commenters  stated  their 
belief  that  their  suggestion  offers  the 
most  flexibility  and  achieves  the 
objective  of  not  having  wheelchairs 
secured  where  they  would  block  access 
to  an  emergency  exit  door. 

NASDPTS  commented  that  the 
proposed  regulatory  language  for 
S5.4.3.(l)  would  make  it  impossible  to 
have  more  than  one  wheelchair  location 
forward  of  the  rear  wheel-well  on  all  but 
the  largest  (4,536  kg  (10,000  lb)  and  over 
gross  vehicle  weight  rating)  Type  C  and 
D  school  buses  and  that  such  reductions 
in  wheelchair  locations  would  affect  the 
usefulness  of  the  school  buses. 
NASDPTS  further  stated  that  the 
NPRM's  proposal  to  prohibit  placement 
of  wheelchair  anchorages  within  635 
mm  (25  inches]  from  each  side  of  the 
centerline  of  side  emergency  exits  on 
school  buses  (which  would  result  in  a 
1270  mm  (50  inches)  wide  aisle  to  side 
emergency  exit  doors)  could  adversely 
affect  the  ability  of  school  buses  to 
transport  children  in  wheelchairs,  even 
more  so  than  the  proposed  430  mm  (17 
inches)  from  the  centerline. 

NADPTS  added  that,  theoretically,  the 
alternative  regulatory  language  could  be 
interpreted  in  such  a  way  as  to 
encourage  States  to  develop  school  bus 
specifications  that  include  narrower 
emergency  exit  doors.  NASDPTS  stated 
its  belief  that  for  school  bus  evacuation. 
the  width  of  the  aisle  space  leading  to 
the  emergency  exit  door  is  the  true 
controlling  factor  in  the  effectiveness  of 
emergency  exit  doors.  NASDPTS  stated 
that  it  is  not  aware  of  any  data 
correlating  the  width  of  the  emergency 
exit  door  and  the  speed  of  a  school  bus 
evacuation,  e.g.,  that  a  760  mm  (30 
inches)  wide  door  results  in  a  faster 
evacuation  than  a  610  mm  (24  inches) 
wide  door.  NASDPTS's  implicit  point 
was  that,  when  leaving  through  either 
the  760  mm  or  the  610  mm  wide  door, 
only  one  child  at  a  time  can  go  through. 

NHTSA  concurs  with  the  public 
comments  that  635  mm  (25  inches)  as 
measured  from  the  center  of  the 
required  side  emergency  exit  door  aisle 
is  too  design  restrictive  because  it 
would  unduly  restrict  the  capacity  of 


the  school  bus.  NHTSA  believes  that 
305  mm  (12  inches)  clearance  on  either 
side  of  the  center  of  the  aisle  would 
provide  adequate  clearance  to  ensure 
that  wheelchair  anchors  are  not  placed 
so  that  a  wheelchair  would  block  access 
to  side  emergency  exit  doors.  The  305 
mm  (12  inches)  clearance  is  adopted 
because  NHTSA  believes  that  the 
approximately  twelve  inches  of  space 
(in  addition  to  the  already  specified  305 
mm  (12  inches)  clearance  in 
S5.4.2.1(a)(2)(i))  is  needed  to 
accommodate  items  such  as  extended 
foot  rests  or  other  parts  that  extend  from 
the  wheelchair. 

E.  Effect  of  the  Final  Rule  on  School  Bus 
Seating  Capacity 

AmTran,  NASDPTS,  and  Thomas 
Built  stated  that  if  the  proposal  were 
made  final,  seating  capacity  (for  non- 
wheelchair  school  bus  seats)  would  be 
reduced  by  at  least  two,  and  possibly 
three  positions.  AmTran  commented 
that  for  larger  school  buses  at  the 
"maximum  overall  length,"  the  loss  of 
non-wheelchair  seating  capacity  could 
be  as  many  as  six  positions.  Thomas 
stated  that  the  intent  of  the  wheelchair 
restriction  is  best  achieved  by  the 
requirement  of  a  clear  aisle  to  the  door. 
AmTran  commented  that  if  only  a 
warning  label  were  used  and  the  aisle 
width  for  the  emergency  door  aisle  were 
kept  at  305  mm  (1 2  inches),  the  seating 
capacity  would  not  change.  NASDPTS 
stated  that  it  does  not  have  quantitative 
information  on  the  potential  loss  of 
school  bus  seating  capacity  due  to  the 
proposed  rulemaking,  but  stated  the 
view  that  it  appears  the  real-world 
impact  is  most  likely  less  (than  what  the 
estimated  seating  capacity  loss  would 
be),  since  not  all  school  buses  are 
operated  at  full  capacity  on  every  trip. 

As  previously  stated,  in  this  final  rule, 
NHTSA  is  adopting  the  305  mm  (12 
inches)  clearance  requirements  for 
wheelchair  anchorages  next  to  side 
emergency  exit  doors  on  school  buses. 
NHTSA  arrived  at  its  decision  after 
weighing  the  potentially  catastrophic 
effect  of  a  blocked  access  to  a  side 
emergency  exit  door  versus  the  loss  of 
about  two  (regular,  non-wheelchair) 
seating  positions  per  school  bus  and  has 
concluded  that  the  305  mm  (12  inches) 
clearance  requirement  will  meet  the 
need  for  safety. 

F.  Warning  Labels  Instead  of  Limitations 
on  Anchorage  Locations 

None  of  the  public  commenters  said 
that  warning  labels  alone,  in  lieu  of 
restrictions  on  the  placement  of 
wheelchair  securement  anchorages, 
would  meet  the  need  for  safety. 
AmTran,  IDOT,  NASDPTS,  NSTA,  and 


Thomas  Built  argued  that  the  agency 
should  require  both  wheelchair 
securement  location  restrictions 
imposed  by  the  regulatory  text  of 
Standard  No.  217,  and  warning  labels. 
Some  commenters  said  that  the 
adjustable  floor  track  designs  make  it 
easy  and  convenient  to  reconfigure  the 
seating  locations  within  a  school  bus, 
and  a  warning  label  not  to  place  seats 
on  certain  portions  of  the  floor  track 
would  appear  to  have  some  safety 
benefit. 

Commenters  noted  that  some  designs 
of  school  buses  have  mounting  tracks 
that  run  the  entire  length  of  the  school 
bus.  The  mounting  tracks  make  it 
possible  to  easily  change  a  school  bus 
configuration  to  install  either  a  school 
bus  seat  or  a  wheelchair  anchorage  or 
securement  device.  AmTran  stated  its 
belief  that  an  informational  requirement 
would  help  prevent  locating  a 
wheelchair  adjacent  to  the  emergency 
door.  AmTran  and  Thomas  Built 
commented  that  a  warning  label  should 
state  that  track  mounted  seats  should 
not  be  routed  through  the  clear  aisle  of 
a  side  emergency  door.  NASDPTS  stated 
that  the  location  of  the  warning  labels 
is  an  important  issue  since  it  would 
most  likely  be  a  school  bus  mechanic 
who  changes  the  seating  positions  on 
school  buses  with  adjustable  floor 
tracks.  NASDPTS  stated  that  it  is  not 
clear  where  to  place  a  label  so  that  the 
mechanic  would  see  it,  and  suggested 
several  options.  However,  NASDPTS 
suggested  that  the  warning/information 
labels  not  be  placed  at  the  emergency 
exit  itself,  to  ensure  that  critical 
information  specified  in  Standard  No. 
217  on  emergency  exit  operation  is  not 
confused  by  the  presence  of  other 
warning/information  labels. 

NASDPTS  further  stated  it  is  not 
unusual  for  a  school  bus  to  be  retrofitted 
with  a  wheelchair  location  years  after 
the  bus  was  first  pxirchased.  In  such 
cases,  information  on  where  wheelchair 
anchorages  should  not  be  located  would 
be  beneficial  to  the  retrofitter. 
NASDPTS  said  that  a  wheelchair 
securement  anchorage  system  is  an  item 
of  motor  vehicle  safety  equipment. 
Accordingly,  the  commenter  said,  it 
appears  that  NHTSA  has  authority  to 
specify  a  safety  warning/information 
label  to  be  provided  with  new 
wheelchair  securement  anchorage 
equipment,  including  when  the 
equipment  is  retrofitted  to  an  existing 
school  bus.  NASDPTS  went  on  to  state 
that  if  NHTSA  were  to  require  a  warning 
label,  the  label  should  refer  to  the 
wheelchair  and  its  securement  devices/ 
anchorages,  not  just  the  wheelchair. 
NASDPTS  suggested  the  warning  could 
read:  "WARNING:  It  is  imsafe  to  secure 
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a  wheelchair  in  a  location  where  the 
wheelchair  and/or  its  securement 
devices/anchorages  block  access  to  the 
emergency  exit." 

NHTSA  agrees  with  the  commenters 
that  warning  labels  alone  should  not  be 
used  in  lieu  of  regulatory  restrictions  on 
the  locations  of  wheelchair  securement 
anchorages.  NHTSA  also  agrees  with 
NASDPTS  that  the  warning  labels  or 
information  could  be  required  to  be 
provided  with  aftermarket  wheelchair 
securement  equipment.  NHTSA  further 
notes  that  nothing  in  this  final  rule 
prevents  equipment  manufacturers  from 
voluntarily  providing  warnings,  tailored 
for  specific  motor  vehicle  types,  about 
where  the  wheelchair  anchorage  or 
securement  locations  should  or  should 
not  be  placed.  However,  NHTSA  did 
not.  in  the  NPRM,  raise  the  possibility 
of  requiring  labels  on  wheelchair 
securement  equipment.  Thus,  imposing 
a  labeling  requirement  on  manufacturers 
of  wheelchair  securement  equipment  is 
outside  the  scope  of  this  rulemaking. 

G.  Adopting  Limitations  on  Anchorage 
Locations  and  Requiring  Warning  Labels 
As  noted  above,  all  commenters  stated 
that  warning  labels  alone  will  not 
accomplish  the  goals  of  this  rulemaking. 
NHTSA  agrees.  However,  in  conjunction 
with  regulatory  requirements  that 
prohibit  wheelchair  securement 
anchorages  in  certain  locations  on 
school  buses,  a  label  will  serve  to 
remind  users  of  school  buses  with 
adjustable  seat  tracks  and  aftermarket 
retrofitters  that  access  to  emergency  exit 
doors  should  not  be  blocked  by 
wheelchairs  or  other  items. 

Earlier  in  this  notice.  NHTSA  has 
discussed  its  concern  about  track 
seating  that  may  result  in  non- 
wheelchair  seats  being  placed  where 
they  block  access  to  an  emergency  exit 
door.  While  NHTSA  has  authority  to 
regulate  where  and  how  the  track 
seating  is  installed  in  new  school  buses, 
we  have  determined  that  requiring  a 
label  to  specify  clear  aisle  access  would 
meet  the  need  for  safety  at  this  time.  We 
believe  that  people  will  heed  this 
warning  label.  NHTSA  encourages  the 
States,  schools,  school  districts,  and 
other  school  bus  users  to  ensure  that 
seats  on  tracks  are  not  adjusted  in  such 
a  way  that  clear  access  to  the  emergency 
exit  door  is  blocked.  At  the  same  time, 
NHTSA  believes  that  in  school  buses, 
the  warning  label  specified  in  this  final 
rule  will  caution  against  installing  track 
seat  configurations  that  permit  blocking 
access  to  an  emergency  exit  door. 

NHTSA  notes  that  none  of  the 
commenters  suggested  a  location  for  the 
warning  label.  However,  NASDPTS 
argued  that  the  warning  label  should  not 


be  placed  on  the  emergency  exit  door 
because  it  is  important  to  ensure  that 
the  critical  information  on  how  to 
operate  the  emergency  exit  is  not 
confused  with  the  presence  of  other 
warning/information  labels.  NHTSA 
agrees  that  warning  labels  should  not  be 
placed  near  the  area  that  provides  the 
operating  instructions  for  emergency 
exits.  In  this  final  rule.  NHTSA  specifies 
the  words:  "DO  NOT  BLOCK"  in  25  mm 
(one  inch)  high  letters  to  be  located  just 
beneath  or  above  the  already  required 
emergency  exit  label  that  is  50  mm  (two 
inches)  high  on  the  school  bus 
emergency  exit  doors  and  windows. 
NHTSA  believes  that  a  label  stating  that 
emergency  exits  should  not  be  blocked 
will  inform  school  bus  users  and 
aftermarket  wheelchair  securement 
retrofitters  that  emergency  exits  are  for 
egress  in  an  emergency  and  that  access 
should  never  be  blocked  with  wheel 
chairs  or  other  items,  such  as  book  bags, 
knapsacks,  sports  equipment  or  band 
equipment. 

Regarding  a  warning  label  specifically 
for  adjustable  floor  track  designs. 
NASDPTS  suggested  that  since  it  would 
likely  be  a  school  bus  mechanic  who 
changes  the  seating  locations  on  school 
buses  with  adjustable  floor  tracks,  a 
label  could  be  placed  in  an  area  such  as 
the  floor  area  where  the  adjustable 
tracks  are  near  emergency  exits,  where 
the  mechanic  would  see  it.  NHTSA  is 
not  requiring  such  a  label.  The  agency 
believes  that  the  "DO  NOT  BLOCK" 
label  adopted  in  this  final  rule  will 
serve  the  same  general  function  as  a 
special  warning  label  on  the  floor  near 
adjustable  tracks  near  emergency  exit 
doors.  However,  NHTSA  notes  that 
nothing  in  this  final  rule  prevents 
school  bus  manufacturers  or  school  bus 
users  from  voluntarily  placing  such 
warning  labels  on  the  fioor  near  the 
adjustable  tracks. 

H.  Application  to  Buses  Other  Than 
School  Buses 

AmTran.  NASDPTS.  and  Thomas 
Buih  stated  that  all  buses  should  be 
required  to  meet  any  new  restrictions  on 
wheelchair  securement  anchorage 
locations.  NASDPTS  noted  that  many  of 
the  school  bus  federal  motor  vehicle 
safety  standards  would  have  potential 
safetv  benefits  if  applied  to  other  types 
of  buses.  NASDPTS  commented  that  the 
application  of  the  proposed  regulatory 
language  to  other  bus  types  may  not  be 
possible  since  most,  if  not  all,  other  bus 
types  only  use  emergency  exit  windows 
and  roof  exits.  In  many  cases,  even,-  bus 
side  window  is  designated  as  an 
emergency  exit.  NASDPTS  concluded 
that  if  NHTSA  proposed  to  prohibit  the 
location  of  a  wheelchair  securement 


anchorage  location  within  certain 
distances  from  emergency  exits 
(including  emergency  exit  windows), 
the  result  might  be  that  it  would  become 
impracticable  or  even  impossible  to 
have  a  wheelchair  location  on  some  bus 
types. 

NHTSA  agrees  with  NASDPTS  that, 
in  buses  other  than  school  buses, 
windows  and  roof  exits  generally  serve 
as  emergency  exits.  For  the  reasons 
stated  earlier.  NHTSA  does  not  believe 
that  the  restrictions  on  wheelchair 
securement  anchorage  locations  near 
emergency  exit  doors  should  be 
imposed  on  wheelchair  securement 
anchorage  locations  near  emergency  exit 
windows.  No  commenter  provided 
information  on  how  this  rulemaking 
action  would  apply  to  buses  other  than 
school  buses.  NHTSA  is  not  aware  that 
buses  other  than  school  buses  are 
equipped  with  wheelchair  securement 
anchorages  that  are  placed  or  ran  be 
placed  in  locations  that  will  result  in 
blocking  access  to  emergency  exit  doors. 
For  these  reasons.  NHTSA  is  not 
applying  the  amendments  made  in  this 
rulemaking  to  buses  other  than  school 
buses. 

V.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory-  Policies  and  Procedures 

Executive  Order  12866.  "Regulatory 
Planning  and  Review"  (58  FR  51735. 
October  4.  1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaruied  by  another  agency: 

(3)  Materially  alter  the  budgetar>- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  polic%-  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportations  regulator,-  policies  and 
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procedures.  This  rule  is  not  considered 
a  significant  regulator)'  action  under 
section  3(f)  of  the  Executive  Order 
12866,  "Regulatory  Planning  and 
Review."  Consequently,  it  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  The  rulemaking  action  is 
also  not  considered  to  be  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979). 

For  the  following  reasons,  NHTSA 
believes  that  this  final  rule  will  not  have 
any  cost  effects  on  school  bus 
manufacturers.  When  it  amended 
Standard  No.  222  to  specify- 
requirements  for  wheelchair  securement 
anchorages  and  devices,  NHTSA  did  not 
envision  that  the  anchorages  would  be 
placed  so  that  wheelchair  securement 
anchorages  and  devices  or  secured 
wheelchairs  would  block  access  to  any 
exit  door.  In  analyzing  the  potential 
impacts  of  that  rulemaking,  NHTSA 
anticipated  that  vehicle  manufacturers 
would,  if  necessary,  remove  seats  to 
make  room  for  securing  wheelchairs  in 
a  forward-facing  position  and  that,  if 
necessary,  additional  buses  would  be 
purchased  to  offset  the  lost  seating 
capacity.  To  the  extent  that  vehicle 
manufacturers  have  not  removed  any 
seats  and  have  instead  installed 
wheelchair  securement  anchorages  and 
devices  in  locations  where  the  securing 
of  wheelchairs  will  result  in  the 
blocking  of  exits,  the  agency 
overestimated  the  costs  of  that  earlier 
rulemaking.  If  securement  devices  were 
being  so  installed,  the  impact  of 
adopting  the  amendments  proposed  in 
this  notice  would  be  to  conform  vehicle 
manufacturer  practices  to  the 
assumptions  made  in  the  analysis  of 
that  earlier  rulemaking. 

Because  the  economic  impacts  of  this 
final  rule  are  so  minimal,  no  further 
regulatory  evaluation  is  required. 

B.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensure  Ameaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 


required  by  statute,  unless  the  Federal 
goverrunent  provides  the  funds 
necessary-  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  governments,  or  unless 
we  consult  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  regulation  with  Federalism 
implications  and  that  preempts  State 
law  unless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  final  rule  would  not  iiave 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
final  rule. 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Disproportionately 
Affecting  Children 

Executive  Order  13045  (62  FR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  It  does  involve  decisions 
based  on  health  risks  that 
disproportionately  affect  children  on 
schoolbuses.  However,  this  rulemaking 
serves  to  reduce,  rather  than  increase, 
that  risk. 

D.  Executive  Order  12778  (Civil  Justice 

Reform) 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  final  rule 
would  have  any  retroactive  effect.  We 
conclude  that  it  would  not  have  such  an 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 


performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

E.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Administrator  has  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  and  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
for  this  certification  is  that,  as  noted 
immediately  above,  NHTSA  is  not 
aware  that  any  school  bus  manufacturer, 
or  any  small  school  bus  manufacturer,  is 
presently  manufacturing  school  buses 
with  wheelchair  seciu-ement  anchorages 
or  devices  that  may  result  in  blocking 
access  to  an  emergency  exit,  or  that  any 
small  school  or  school  district  has 
school  buses  with  wheelchair 
securement  anchorages  or  devices  that 
may  result  in  blocking  access  to  an 
emergency  door.  Accordingly,  the 
agency  believes  that  this  final  rule  will 
not  affect  the  costs  of  the  manufacturers 
of  school  buses  considered  to  be  small 
business  entities.  A  small  manufacturer 
could  meet  the  new  requirements  by 
placing  a  wheelchair  securement 
anchorage  or  device  in  a  location  other 
than  in  an  exit  aisle.  Changing  the 
placement  of  a  wheelchair  securement 
anchorage  or  device  in  this  fashion 
might  necessitate  the  removal  of  a  seat 
in  some  cases.  In  those  instances,  there 
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will  be  a  small  net  loss  of  passenger 
capacity. 

The  Regulatory  Flexibility  Act  does 
not.  therefore,  require  a  regulatory 
flexibility  analysis. 

F.  National  Environmental  Policy  Act 
We  have  analyzed  this  final  rule  for 

the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA).  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number.  This  final  rule  does  not  impose 
any  new  collection  of  information 
requirements  for  which  a  5  CFR  part 
1320  clearance  must  be  obtained.  The 
term  "collection  of  information"  does 
not  include  the  Apublic  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public." 
[See  5  CFR  1320.3(c)(2).)  Since  NHTSA 
is  specifying  the  exact  language  with 
which  schoolbus  manufacturers  must 
label  their  emergency  exit  doors  and 
emergency  exit  windows,  the  labels  are 
not  collections  of  information  and  do 
not  need  clearance  from  0MB. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

After  conducting  a  search  of  available 
sources,  we  have  determined  that  there 
are  no  available  and  applicable 
voluntary  consensus  standards  that  we 
can  use  in  this  final  rule.  We  have 
searched  the  SAETs  Recommended 
Practices  applicable  to  buses,  and  have 
not  found  any  standards  prohibiting 
placement  of  wheelchairs  in  front  of 


emergency  exit  doors.  We  have  also 
reviewed  the  National  Standards  for 
School  Buses  and  School  Bus 
Operations  (NSSBSBO)  (1995  Revised 
Edition).  The  NSSBSBO  includes  a 
subsection  under  "Standards  for 
Specially  Equipped  School  Buses" 
called  "Securement  and  Restraint 
System  for  Wheelchair/Mobility  Aid 
and  Occupant."  Paragraph  l.k.  of  this 
provision  (on  page  61)  states:  "The 
securement  and  restraint  system  shall  be 
located  and  installed  such  that  when  an 
occupied  wheelchair/mobility  aid  is 
secured,  it  does  not  block  access  to  the 
lift  door."  Since  this  provision  does  not 
address  blocking  access  to  an  emergency 
exit,  we  have  decided  not  to  use  it  in  the 
rulemaking  at  issue. 

/.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  Si 00  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  fmal  rule  would  not  result  in 
costs  of  SlOO  million  or  more  to  either 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agencv  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
—Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 


— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear' 
—Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand' 
—Would  more  (but  shorter)  sections  be 

better'.'' 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  this 

rulemaking  easier  to  understand? 

In  the  March  5.  1999(64  FR 
10604){DOT  Docket  No.  NHTSA-99- 
5157)  NPRM.  we  raised  the  plain 
language  issues  .stated  above.  None  of 
the  public  commenters  addressed  plain 
language  concerns  in  their  NPRM 
comments. 

K.  Regulation  Identifier  Number  IRINI 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  mav  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda, 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  part  571),  are  amended  as  set 
forth  below 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  .322.  30111,30115. 
30117.  and  30166:  delegation  of  authority  at 
49  CFR  1.50 

2.  Section  571.217  is  amended  by 
adding  in  S4.  in  alphabetical  order,  the 
definitions  of  "wheelchair." 
"wheelchair  securement  anchorage", 
and  "wheelchair  securement  device"  , 
bv  revising  S5.4.2.1(al(l)  by  adding 
S5.4.3  and  S5.5  3(d)  to  read  as  follows: 

§571.217    Standard  No.  217:  Bus 
emergency  exits  and  window  retention  and 
release. 

.         «         «         «         * 

S4.  *  *  * 

Wheelchair  means  a  wheeled  seat 
frame  for  the  support  and  conveyance  of 
a  physically  disabled  person, 
comprising  at  least  a  frame,  seat,  and 
wheels. 
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Wheelchair  securement  anchorage 
means  the  provision  for  transferring 
wheelchair  securement  device  loads  to 
the  vehicle  structure. 

Wheelchair  securement  device  means 
a  strap,  webbing  or  other  device  used  for 
securing  a  wheelchair  to  the  school  bus, 
including  all  necessary  buckles  and 
other  fasteners. 
***** 

S5.4.2.1  *  *  * 

(a)  *  *  * 

(1)  In  the  case  of  a  rear  emergency  exit 
door,  an  opening  large  enough  to  permit 
unobstructed  passage  into  the  bus  of  a 
rectangular  parallelepiped  1,145 
millimeters  (45  inches)  high.  610 
millimeters  (24  inches)  wide,  and  305 
millimeters  (12  inches)  deep,  keeping 
the  1,145  millimeter  (45  inch) 
dimension  vertical,  the  610  (24  inch) 
millimeter  dimension  parallel  to  the 
opening,  and  the  lower  surface  in 
contact  with  the  floor  of  the  bus  at  all 
times,  until  the  bottom  edge  of  the 
rearmost  surface  of  the  parallelepiped  is 
tangent  to  the  plane  of  the  door  opening; 
and 
***** 

S5.4.3  Restriction  on  wheelchair 
anchorage  location. 

S5.4.3.1  Except  as  provided  in 
paragraph  S5.4.3.2  of  this  section,  no 
portion  of  a  wheelchair  securement 


anchorage  shall  be  located  in  a  school 
bus  such  that: 

(a)  In  the  case  of  side  emergency  exit 
doors,  any  portion  of  the  wheelchair 
securement  anchorage  is  within  the 
space  bounded  by  the  interior  side  wall 
and  emergency  exit  door  opening, 
transverse  vertical  planes  305  mm  (12 
inches)  forward  and  rearward  of  the 
center  of  any  side  emergency  exit  door 
restricted  area,  and  a  longitudinal 
vertical  plane  through  the  longitudinal 
centerline  of  the  school  bus,  as  shown 
in  Figure  6 A  and  Figure  6B. 

(b)  In  the  case  of  rear  emergency  exit 
doors  in  school  buses  with  a  gross 
vehicle  weight  rating  greater  than  4,536 
kg  (10.000  lb),  any  portion  of  the 
wheelchair  securement  anchorage  is 
within  the  space  bounded  by 
longitudinal  vertical  planes  tangent  to 
the  left  and  right  sides  of  the  door 
opening,  a  transverse  vertical  plane  305 
mm  (12  inches)  forward  of  the  bottom 
edge  of  the  door  opening,  and  a 
horizontal  plane  1,145  mm  (45  inches) 
above  the  floor  of  the  bus,  as  shown  in 
Figure  6C  and  Figure  6D. 

(c)  In  the  case  of  rear  emergency  exit 
doors  in  school  buses  with  a  gross 
vehicle  weight  rating  of  4,536  kg  (10,000 
lb)  or  less,  any  portion  of  the  wheelchair 
securement  anchorage  is  within  the 
space  bounded  by  longitudinal  vertical 


planes  tangent  to  the  left  and  right  sides 
of  the  door  opening,  a  transverse 
vertical  plane  150  mm  (6  inches) 
forward  of  the  bottom  edge  of  the  door 
opening,  and  a  horizontal  plane  1,145 
mm  (45  inches)  above  the  floor  of  the 
bus,  as  shown  in  Figure  6C  and  Figure 
6D. 

S5.4.3.2  The  restriction  in  S5. 4. 3. 1(a) 
of  this  section  does  not  apply  to  tracks 
or  track-type  devices  that  are  used  for 
mounting  seats  and/or  for  wheelchair 
securement  devices. 
***** 

S5. 5. 3  Sc/ioo/ Bus. 

***** 

(d)  On  the  inside  surface  of  each 
school  bus,  there  shall  be  a  label 
directly  beneath  or  above  each 
"Emergency  Door"  or  "Emergency  Exit" 
designation  required  by  paragraph  (a)  of 
S5.5.3  of  this  standard  for  an  emergency 
exit  door  or  window.  Xhe  label  shall 
state,  in  letters  at  least  25  mm  (one  inch) 
high,  the  words  "DO  NOT  BLOCK"  in 
a  color  that  contrasts  with  the 
background  of  the  label. 
***** 

3.  Section  571.217  is  amended  by 
adding  after  Figure  5C,  Figure  6A, 
Figure  63,  Figure  6C,  and  Figure  6D,  to 
read  as  follows: 
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Figure  6A.  Side  Emergency  Exit  -  No  Wheelchair  Anchorages 
within  the  shaded  region 


19354  Federal  Register/ Vol.  67.  No.  76 /Friday,  April  19,  2002 /Rules  and  Regulations 


Wheelchair 
anchorages 


Center  of 
Restricted  Area 


Figure  6B.  Side  Emergency  Exit  -No  Wheelchair  Anchorages 
within  the  indicated  region 
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Figure  6C.  Rear  Door  Emergency  Exit  -  No  WTieelchair  Anchorages 
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Figure  6  D.  Rear  Door  Emergency  Exit  -  No  Wheelchair  Anchorages 
within  the  shaded  region 


Issued  on:  April  16,  2002. 
Jeffrey  W.  Runge, 
Administrator. 

[FR  Doc.  02-9676  Filed  4-18-02,  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  28 
[Doc.#CN-02-O01] 
RIN  0581-AC04 

Revision  of  User  Fees  for  2002  Crop 
Cotton  Classification  Services  to 
Growers 

agency:  Agricultural  Marketing  Service. 

USD  A. 

action:  Proposed  Rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  raise  user 
fees  for  cotton  producers  for  2002  crop 
cotton  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987,  The  2001  user  fee  for  this 
classification  ser\ice  was  SI. 35  per  bale. 
This  proposal  would  raise  the  fee  for  the 
2002  crop  to  SI. 45  per  bale.  The 
proposed  fee  and  the  existing  reser\'e 
are  sufficient  to  cover  the  costs  of 
providing  classification  services, 
including  costs  for  administration  and 
supervision.  Also  because  of  insufficient 
demand,  computer  punch  cards  would 
be  eliminated  as  an  optional  method  of 
disseminating  classing  data  to 
producers. 

DATES:  Comments  must  be  received  on 
or  before  May  6,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to  Norma 
McDill.  Deputv  Administrator,  Cotton 
Program,  AMS.  USDA,  STOP  0224,  1400 
Independence  Avenue.  SW, 
Washington.  DC  20250-0224. 
Comments  should  be  submitted  in 
triplicate.  Comments  may  also  be 
submitted  electronically  to: 
cottoncomments@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  of  this 
issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 


public  inspection  at  Cotton  Program. 
AMS.  USDA.  Room  2641-South.  1400 
Independence  Ave..  SW.  Washington. 
DC  during  regular  business  hours.  .A 
copy  of  this  notice  may  be  found  at: 
mnv.ams.u5da.gov/coffon/ 
iulemaking.htm 

FOR  FURTHER  INFORMATION  CONTACT: 

Norma  McDili.  Deputy  Administrator, 
Cotton  Program,  AMS.  USDA.  Room 
2641-S,  STOP  0224.  1400  Independence 
Avenue,  SW.  Washington.  DC  20250- 
0224.  Telephone  (202)  720-2145. 
facsimile  (202)  690-1718.  or  e-mail 
norma.mcdill@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866;  and. 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  law-,, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulaton.-  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  cf  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulaton,'  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  bv  the  Small  Business 
Administration  (13  CFR  §  121.201).  The 
increase  above  the  2001  crop  level  as 
stated  will  not  significantly  affect  small 


businesses  as  defined  in  the  RFA 
because: 

(1)  The  fee  increase  represents  a  very 
small  portion  of  the  cost-per-unit 
currently  borne  by  those  entities 
utilizing  the  ser\'ires.  (The  2001  user  fee 
for  classification  services  was  SI. 35  per 
bale;  the  fee  for  the  2002  crop  would  be 
increased  to  SI. 45  per  bale;  the  2002 
crop  is  estimated  at  16,504,065  bales) 

(2)  The  fee  for  services  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  2001  crop,  20.100.000 
bales  were  produced;  and.  virtually  all 
of  these  bales  were  voluntarily 
submitted  by  growers  for  the 
classification  service. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  2000  crop  of 
49.8  cents  per  pound.  500  pound  bales 
of  cotton  are  worth  an  average  of  S249 
each.  The  proposed  user  fee  for 
classification  services.  SI  45  per  bale,  is 
less  than  one  percent  of  the  value  of  an 
average  bale  of  cotton. 

(5)  Due  to  insufficient  demand. 
computer  punch  cards  would  be 
eliminated  as  an  optional  method  of 
disseminating  classing  data  to 
producers. 

Paperwork  Reduction  Act 

In  compliance  with  0MB  regulations 
(5  CFR  part  1320).  which  implement  the 
Paperwork  Reduction  Act  (PR.-\1  (44 
U.S.C.  3501  et  seq.].  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  bv  0MB  and  were  assigned 
0MB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  ser\'ices  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  Si. 35  per  bale  during 
the  2001  har\-est  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  and  supervision.  It  is 
anticipated  that  the  proposed  changes,  if 
adopted,  would  be  made  effective  July 
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1,  2002.  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

This  proposed  rule  establishes  the 
user  fee  charged  to  producers  for  HVI 
classification  at  SI  45  per  bale  during 
the  2002  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  2001.  Therefore,  the  2002 
producer's  user  fee  for  classification 
service  is  based  on  the  2001  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987.  as 
amended  by  Public  Law  102-237.  The 

2001  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act.  was  $2.22  per  bale.  An  increase 
of  2.51  percent,  or  6  cents  per  bale 
increase  due  to  the  implicit  price 
deflator  of  the  gross  domestic  product 
added  to  the  $2.22  would  result  in  a 

2002  base  fee  of  $2.28  per  bale.  The 
formula  in  the  Act  provides  for  the  use 
of  the  percentage  change  in  the  implicit 
price  deflator  of  the  gross  national 
product  (as  indexed  for  the  most  recent 
12-month  period  for  which  statistics  are 
available).  However,  gross  national 
product  has  been  replaced  by  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agricultiire  from  the  2002  crop  is 
estimated  at  16,504,065  bales.  The  2002 
base  fee  was  decreased  15  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (1  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  35  cents 
per  bale  reduction  and  was  subtracted 
from  the  2002  base  fee  of  $2.28  per  bale, 
resulting  in  a  fee  of  $1.93  per  bale. 

With  a  fee  of  $1.93  per  bale,  the 
projected  operating  reserve  would  be 
51.3  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.93 
must  be  reduced  by  48  cents  per  bale, 
to  $1.45  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 


would  establish  the  2002  season  fee  at 
$1.45  per  bale. 

Accordingly,  §  28.909.  paragraph  (b) 
would  be  revised  to  reflect  the  increase 
of  the  HVI  classification  fee  from  $1,35 
to  $1.45  per  bale. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  5  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(c). 

Growers  or  their  designated  agents 
receiving  classification  data  would 
continue  to  incur  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
would  remain  at  5  cents  per  bale. 
Computer  punched  cards  would  be 
eliminated  as  an  optional  method  of 
disseminating  classing  data  to  producers 
for  the  2002  and  subsequent  crops 
because  there  is  an  insufficient  demand 
for  the  use  of  this  method.  Accordingly, 
this  change  would  be  reflected  in 
§  28.910(a).  The  fee  in  §  28, 910(b)  for  an 
owner  receiving  classification  data  from 
the  central  database  would  remain  at  5 
cents  per  bale,  and  the  minimum  charge 
of  $5.00  for  services  provided  per 
monthly  billing  period  would  remain 
the  same.  The  provisions  of  §  28.910(c) 
concerning  the  fee  for  new  classification 
memoranda  issued  from  the  central 
database  for  the  business  convenience  of 
an  owner  without  reclassification  of  the 
cotton  will  remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  would  be  increased  from  $1.35 
to  $1.45  per  bale.  The  fee  for  returning 
samples  after  classification  in  §  28.911 
would  remain  at  40  cents  per  sample, 

A  fifteen-day  comment  period  is 
provided  for  public  comments.  This 
period  is  appropriate  because  it  is 
anticipated  that  the  proposed  changes,  if 
adopted,  would  be  made  effective  July 
1,  2002,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedure.  Cotton,  Cotton  samples. 
Grades,  Market  news.  Reporting  and 
record  keeping  requirements,  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  proposed  to 
be  amended  as  follows: 

PART  28— {AMENDED] 

1 .  The  authority  citation  for  7  CFR 
Part  28,  Subpart  D,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  471-476. 


2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Costs. 

*  *  *  *  *       ' 

(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.45  per  bale. 

***** 

3.  In  §28.910,  paragraph  (a)(3)  is 
removed: 

***** 

4.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  28.91 1     Review  classification. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1.45  per  bale. 
***** 

Dated:  April  16.  2002. 
A.J,  Yates, 

Administrator.  Agricultural  Marketing 

Senice. 

[FR  Doc,  02-9784  Filed  4-17-02;  1:29  pm] 

BILLING  CODE  341<M)2-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

RIN  3038-AB89 

Registration  of  intermediaries 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Proposed  Rules. 


summary:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  is  proposing 
amendments  to  Part  3  of  its  rules,  which 
governs  registration  of  intermediaries  in 
the  futures  industry.  These  amendments 
are  necessary  to  facilitate  the  change 
from  the  current  paper-based 
registration  system  to  online 
registration.  It  is  expected  that  the 
online  registration  system  will  provide 
applicants  with  a  more  streamlined 
process  for  registering,  resulting  in  less 
redundancy  and  quicker  processing  of 
applications  by  the  National  Futures 
Association.  The  proposed  amendments 
would  permit  a  floor  broker  that 
receives  a  temporary  license  to  act  in 
the  capacity  of  a  fully  registered  floor 
broker,  and  an  applicant  for  registration 
as  an  associated  person  to  be  granted  a  , 
temporary  license  upon  filing  the  Form 
8-R  and  a  sponsor's  certification,  but 
prior  to  submission  of  fingerprints. 
Several  other  amendments  are  technical 
in  nature  to  accommodate  the  transfer 
from  a  paper-based  to  an  electronic 
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system  and  to  recognize  derivatives 
transaction  execution  facilities. 
DATES:  Comments  on  the  proposed  new 
rule  and  amendments  must  be  received 
by  May  20,  2002. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street,  N\V.  Washington.  DC 
20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5528.  or  by  e-mail  to  secretar\'®c ftc.gov. 
Reference  should  be  made  to 
"Registration." 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent.  Associate  Chief 
Counsel,  or  Michael  A.  Piracci. 
Attorney-Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Telephone: 
(202)418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  has  previously 
delegated  the  authority  to  process 
applications  for  registration  of 
intermediaries  and  floor  traders  under 
the  Commodity  Exchange  Act  (the 
"Act")'  to  the  National  Futures 
Association  ("NFA").^  NFA  has 
submitted  to  the  Commission,  for  its 
approval,  pursuant  to  Section  17(j)  of 
the  Act.  amendments  to  NFA 
registration  rules  that  would  require 
applicants  seeking  registration  under 
the  Act  as  futures  commission 
merchants  ("FCMs"),  introducing 
brokers  ("IBs"),  commodity  pool 
operators  ("CPOs"),  commodity  trading 
advisors  ("CTAs"),  leverage  transaction 
merchants  ("LTMs"),  associated  persons 
("APs"),  floor  brokers  ("FBs").  and  floor 
traders  ("FT")  to  file  applications 
electronically  through  an  online 
registration  system. ^ 

Technological  advancements  have 
resulted  in  fundamental  changes  in  the 
futures  industry,  as  is  the  case  in  almost 
every  other  industry.  The  Commission 
has  encouraged  and  attempted  to 
facilitate  the  use  of  electronic 


•7L'.S.C.  1  etseq.  12000]. 

2  See.  e.g..  58  FR  19657  (Apr.  15.  1993)  (floor 
traders);  51  FR  34490  (Sep.  29.  1986)  (floor  brokers): 
49  FR  39593  (Oct.  9.  1984)  (futures  commission 
merchants,  commodity  pool  operators,  commodity 
trading  advisors,  and  associated  persons  thereof):  48 
FR  35158  (Aug.  3,  1983)  (introducing  brokers  and 
associated  persons  thereof). 

^  Agricultural  trade  option  merchants  as  well  as 
applicants  for  registration  as  FCMs  and  IBs 
pursuant  to  Section  4f(a)(2)  of  the  Act  (notice- 
registration  of  securities  broker-dealers  whose  only 
futures-related  activity  involves  security  futures 
products)  will  still  file  paper  applications. 


technolog}^  in  the  futures  industry. •'  The 
Commission  also  believes  that  it  must 
constantly  look  at  ways  that  technology 
can  better  assist  the  Commission  in 
fulfilling  its  regulatory  mission."' 

NFA's  new  online  registration  system 
should  streamline  the  registration 
process  and  result  in  a  system  that  is 
easier  to  use  for  applicants,  registrants, 
and  regulators.  The  new  system  should 
make  it  quicker  and  easier  for  persons 
to  provide  NFA  with  the  required 
information  and  enable  NFA  to  process 
more  efficiently  this  information  in 
determining  whether  to  grant  an 
application  for  registration,  while 
maintaining  most  of  the  features  of  the 
current  system.  Additionally, 
information  on  registrants  should  be 
more  readily  accessible  by  the  public, 
NFA,  and  the  Commission. 

II.  The  Proposed  Rule  Amendments 

A.  Additional  Categories  and 
Sponsors 

As  part  of  the  new  online  registration 
system,  applicants  that  have  a  current 
active  status,  either  as  a  registrant  or  as 
a  listed  principal,  and  who  seek  to  add 
an  additional  registration  category 
would  be  required  to  file  a  "short  path" 
version  of  the  form  required  for  a  new 
applicant.  ^  This  "short  path"  form 
would  require  the  applicant  to  supply 
only  necessary  information  that  is  not 
already  in  the  registration  database.  For 
example,  if  an  entity  registered  as  an  IB 
applies  to  become  registered  also  as  a 
CTA.  the  entity  would  complete  the 
"short  path"  Form  7-R,  which  requires 
the  applicant  to  select  the  appropriate 
categories  for  which  it  would  be 
registered  and  to  indicate  the  categorj' 
in  which  it  intends  to  vote  on  NFA 
membership  matters.  Likewise,  natural 
persons  currently  registered  as  APs. 
FBs,  FTs,  or  listed  as  branch  managers 
or  principals  that  seek  to  add  an 


'  For  example,  the  Commission  has  created  a 
Technolog\  .Advisorv  Committee,  see  66  FR  57427 
!Nov.  15.  2001);  see  also  65  FR  12466  (Mar.  9.  2000) 
(adopting  new  Rule  1  4.  which  permits  the  use  of 
electronic  signatures  in  lieu  of  handwritten 
signatures  where  the  .^ct  or  Commission  rules 
require  a  customer's  signature),  .■\dditionally,  the 
Commission  had  previously  authorized  NFA  to 
implement  a  pilot  program  that  allowed  certain 
registrants  to  enter  registration  data  electronically 
for  APs  and  branch  office  managers  of  these 
registrants.  55  FR  35925  (Sep.  4.  1990). 

''  For  example,  the  National  .Association  of 
Securities  Dealers,  the  registered  national  .securities 
association  responsible  for  processing  the 
registration  filings  of  certain  persons  required  to 
register  with  the  Securities  and  Exchange 
Commission,  has  required  all  registration  filings  to 
be  submitted  via  the  World  Wide  Web  to  its  Central 
Registration  Depository  system  since  1999 

''Currently,  such  applicants  are  required  to  file  a 
Form  3-R  (which  is  akin  to  the  new  "short  path" 
form)  or  Form  8-R.  depending  upon  their  current 
status  and  the  additional  category  requested. 


additional  category  would  complete  a 
"short  path"  Form  8-R. 

The  Form  7-R  would  no  longer 
require  an  applicant  to  list  principals 
that  are  natural  persons  because  when  a 
Form  8-R  is  filed  indicating  a  principal 
categon.-.  the  system  will  require  the 
appropriate  information,  including 
information  regarding  the  sponsor  firm. 
Currently,  under  Commission  Rule 
3.10(a)(2)(i)."  each  Form  7-R  must  be 
accompanied  with  a  Form  8-R  and 
fingerprints  for  each  natural  person  who 
is  a  principal  of  the  applicant.  The  rule 
does  not  apply  to  a  principal  that  has  a 
current  Form  8-R  on  file  However, 
because  the  necessary  information  about 
the  firm  for  whom  a  natural  person  is  a 
principal  is  gathered  through  the  Form 
8-R.  if  a  natural  person  with  a  current 
active  status  seeks  to  add  a  principal 
category  or  to  become  a  principal  of 
another  firm,  then  it  would  be  necessary 
for  a  "short  path"  Form  8-R  to  be  filed,** 
Accordingly,  tne  Commission  is 
proposing  to  amend  Rule  3.10{a)(2)(i)  to 
refiect  this  change. 

Currently,  a  person  who  is 
unconditionally  registered  as  an  AP  may 
become  associated  as  an  AP  with 
another  sponsor  if  the  new  sponsor  files 
a  Form  3-R  with  NFA.  The  Form  3-R 
must  contain  a  certification  signed  by 
each  sponsor  acknowledging  that  each 
sponsor,  in  addition  to  being 
responsible  for  super\ising  the  AP,  is 
jointly  and  severally  liable  for  the 
conduct  of  the  AP.  As  noted  above, 
under  the  new  online  registration 
system.  APs  with  a  current  status 
seeking  to  add  another  sponsor  would 
file  a  "short  path"  Form  8-R.  which, 
similar  to  the  current  paper  Form  3-R, 
would  require  the  submission  of  only 
that  information  not  already  in  the 
database  required  for  adding  the 
applicable  sponsor  Accordingly,  the 
Commission  is  amending  Rule  3.12  to 
reflect  the  fact  that  the  sponsor  must  file 
a  Form  8-R  instead  of  the  Form  3-R. 

Maintaining  the  requirement  that  all 
of  the  sponsors  of  the  AP  sign  and  file 
the  acknowledgment  mandated  under 
the  current  rule  in  an  electronic 
environment  would  require  sending  the 
filing  via  traditional  delivery-  or  via  a 
complicated  and  costly  electronic 
signature  system,  both  resulting  in  a 
delay  in  adding  the  sponsor. 
Additionally,  the  Commission  believes 
it  is  unnecessary  to  require  the  signed 
acknowledgment  where  the  rule  makes 
clear  that  a  sponsor  is  responsible  for 
supervising  its  APs  and  is  liable  for 


'  Commission  rules  referred  to  herein  may  be 
found  at  17  CFR  Chap  1(2001) 
'Fingerpnn;?  will  still  not  be  required. 
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their  conduct.''  Accordingly,  the 
Commission  is  removing  the 
requirement  that  a  signed  certification 
be  submitted  to  add  an  additional 
sponsor.  Instead,  the  NFA,  upon  receipt 
of  the  Form  8-R  for  an  A?  seeking  to 
add  a  sponsor,  shall  notify  the  e.xisting 
sponsors  of  the  AP  of  the  application. 
The  amended  rule  would  continue  to 
hold  each  sponsor  responsible  for  the 
supervision  of  the  AP  and  make  each 
sponsor  jointly  and  severally  liable  for 
the  conduct  of  the  AP  with  respect  to 
customers  common  to  that  sponsor  and 
another  sponsor.'"  Requiring  a  signed 
acknowledgement  of  this  fact  would 
present  an  added  burden  for  registrants 
that  the  Commission  does  not  believe  is 

necessary. 

NFA'sproposed  Registration  Rule 
207(a)  would  permit  a  person  whose 
application  for  registration  as  an  AP  is 
pending,  or  who  is  temporarily  licensed 
as  an  AP.  to  apply  to  become  registered 
as  an  AP  of  another  sponsor.  Pursuant 
to  proposed  Registration  Rule  207(b). 
the  AP  would  become  registered  as  an 
AP  of  the  new  sponsor  only  if  he  or  she 
is  already  registered  as  an  AP  with 
another  sponsor.  The  Commission 
believes  that  NFA's  proposed 
Registration  Rule  207  is  consistent  with 
the  proposed  amendments  to 
Commission  Rule  3.12(f). 

B.  Updates 

1.  Annual  and  Triennial  Updates 

Pursuant  to  Commission  Rule  3.31. 
any  applicant  or  registrant  must 
promptly  correct  any  inaccuracy  in  its 
Form  7-R  or  Form  8-R.  Accordingly, 
registrants  are  under  an  ongoing  duty  to 
ensure  that  their  registration  filings  are 
accurate.  Currently,  pursuant  to  Rule 
3.10(d),  a  firm  is  required  to  file 
annually  with  NFA  a  Form  7-R.  For  this 
purpose,  NFA  sends  to  each  firm  a  pre- 
printed paper  copy  of  the  firm's  Form 
7-R  that  the  firm  must  then  update  and 
file  with  NFA.  Similarly,  pursuant  to 
Rule  3.11(d),  ever>'  three  years  the  NFA 
provides  each  registered  FB  and  FT  with 
a  paper  printout  of  the  information 
contained  in  NFA"s  registration  database 
concerning  the  registrant.  If  the 
information  in  the  printout  is 
inaccurate,  the  registrant  must  correct 
the  information  and  return  the  printout 
to  NFA.  Otherwise,  the  registrant  is  not 
required  to  return  the  printout  and  is 
deemed  to  have  recertified  the 
registration  information  contained  in 
the  printout. 


■•  Existing  Commission  rules  also  make  clear  the 
sponsors  responsibility  and  liability  to  supervise 
its  .\Ps.  See.  e.g..  Rule  166.3, 

"'NFA  Registration  Rule  207,  as  amended,  holds 
sponsors  to  the  same  standards. 


As  noted  above,  these  persons  are 
already  under  an  ongoing  obligation  to 
update  the  applicable  registration 
information  when  necessary.  The 
continuation  of  the  annual  and  triennial 
update  process  is  redundant  and  results 
in  unnecessary  costs  to  both  NFA  and 
the  registrant.  Accordingly,  the 
Commission  is  amending  the  rules  to 
delete  these  requirements. 

2.  Changes  in  Form  of  Organization 

Pursuant  to  Rule  3.31.  a  change  in  the 
form  of  organization  of  a  registrant 
requires  that  the  registrant  correct  its 
Form  7-R.  Currently,  when  a  firm  files 
a  Form  3-R  to  report  a  change  in  the 
form  of  the  organization,  it  must  be 
accompanied  by  a  certification  '"signed 
in  a  manner  sufficient  to  be  binding 
under  local  law"  that  the  registrant  will 
be  liable  for  all  obligations  of  the  pre- 
existing organization.  Similar  to  the 
acknowledgment  currently  required 
when  an  AP  adds  a  sponsor,  the 
Commission  believes  it  is  an 
unnecessarv  burden  on  registrants  to 
require  a  signed  certification  by  the 
registrant  acknowledging  its  liability  for 
the  obligations  of  the  pre-existing 
organization  when  Commission  rules, 
and  NFA  rules,  can  make  clear  the 
registrants'  responsibilities. 
Accordingly,  the  Commission  is 
amending  Rule  3.31  to  make  clear  that, 
when  a  registrant  reports  a  change  in  the 
form  of  its  organization  by  filing  a  Form 
3-R  under  Rule  3.31,  it  remains  liable 
for  all  obligations  of  the  pre-existing 
organization. 

Notwithstanding  the  above,  under  the 
proposed  amendments,  where  a 
registrant  is  ceasing  to  be  or  is  becoming 
a  sole  proprietorship,  the  registrant 
would  have  to  file  a  Form  7-W. 
withdrawing  the  registration  of  the  pre- 
existing organization,  and  file  a  Form  7- 
R  regarding  the  new  organization.  A 
change  to  or  from  a  sole  proprietorship 
to  another  form  of  business  entity,  such 
as  a  corporation,  is  not  a  mere  change 
in  the  form  of  organization.  There  is  a 
fundamental  difference  between  a 
natural  person  and  a  corporation.  A 
corporation  undertaking  business  that 
was  being  conducted  by  a  sole 
proprietor  is  not  a  continuation  of  an 
existing  organization,  but  is  the  creation 
of  a  completely  new  and  separate  legal 
entity,  thus  requiring  the  filing  of  a 
Form  7-W  regarding  the  pre-existing 
organization  and  a  Form  7-R  on  behalf 
of  the  new  organization. 

C.  Temporary  Licenses 

1.  Initial  Filing 

Pursuant  to  Commission  Rule  3.40,  an 
applicant  for  registration  as  an  AP,  FB, 


or  FT.  may  be  granted  a  temporary 
license  upon  the  filing  of  a  completed 
Form  8-R.  the  applicant's  fingerprints, 
and,  (a)  if  the  applicant  is  applying  for 
registration  as  an  AP.  the  required 
sponsor's  certification,  or  (b)  if  the 
applicant  is  applying  for  registration  as 
an  FB  or  FT.  the  required  proof  of 
having  been  granted  trading  privileges 
by  a  contract  market.  Under  the  online 
registration  system,  there  would  be  a 
delay  between  the  filing  of  the  Form  8- 
R,  which  will  occur  instantaneously  via 
the  Internet,  and  the  filing  of  the 
applicant's  fingerprints,  which  must 
still  be  physically  provided  on  a 
fingerprint  card.  Accordingly,  the 
Commission  is  proposing  to  amend  Rule 
3.40  to  provide  that  NFA  may  grant  a 
temporary'  license  to  an  applicant  for 
registration  as  an  AP  upon  filing  of  the 
com.pleted  Form  8-R  and  the  sponsor's 
certification,  but  before  the  applicant's 
fingerprints  are  filed.  The  fingerprints 
must  be  filed  with  NFA  within  20  days. 
This  will  not  result  in  any  change  of  the 
policies  that  NFA  uses  in  determining  to 
grant  a  temporary  license  to  an  AP. 

FBs  and  FTs  will  have  to  continue  to 
file  the  current  documents  required 
under  the  rule,  including  fingerprints,  to 
receive  a  temporary  license.  Temporary 
licenses  for  FBs  and  FTs  will  not  be 
granted  online  because,  to  be  eligible  for 
a  temporary  license,  FB  and  FT 
applicants  must  have  been  granted 
trading  privileges  on  a  contract  market 
or  DTF.  It  has  been  the  experience  of  the 
Commission  and  NFA  that  FB  and  FT 
applicants,  especially  new  applicants, 
almost  never  receive  trading  privileges 
before  applying  for  registration.  In  fact, 
the  applicant's  fingerprint  cards  and 
registration  fees  are  almost  always 
received  before  an  exchange  grants  them 
trading  privileges.  Moreover,  if  NFA 
were  to  grant  an  FB  or  FT  applicant  a 
temporary  license  and  later  withdraw  it, 
such  action  could  have  larger  financial 
implications  for  the  individual  than 
would  be  the  case  for  an  AP  applicant. 
For  example,  an  FB  or  FT  applicant 
must  make  sizeable  investments  to 
obtain  trading  privileges  on  the  floor  of 
an  exchange. 

2.  Restrictions  on  Activities 

Currently,  an  applicant  for 
registration  as  an  FB  who  is  granted  a 
temporary  license,  and  has  not  been 
registered  as  an  FB  during  the  preceding 
60  days,  is  only  permitted  to  act  as  an 
FT.  The  Commission  does  not  believe 
that  this  difference  is  required.  The 
fitness  standards  for  becoming 
registered  as  an  FB  or  an  FT  are  the 
same.  Likewise,  the  fitness  standards  for 
becoming  temporarily  licensed  as  an  FB 
or  an  FT  should  be  the  same.  When  the 
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Commission  adopted  rules  that  limited 
FBs  granted  temporary  licenses  to  acting 
as  FTs,  it  noted  that,  after  gaining 
further  experience  in  the  area,  it  might 
revisit  the  issue."  In  the  nine  years 
since  applicants  for  registration  as  FBs 
have  been  permitted  to  receive  a 
temporary  license,  the  Commission  and 
NFA  have  found  that  it  is  very  rare  that 
a  temporary  license  granted  to  an 
applicant  for  registration  as  an  FB  has 
had  to  be  terminated  as  a  result  of  the 
ensuing  fitness  check.  This  is 
attributable  to  the  fact  that,  in  order  to 
be  granted  a  temporary'  license  as  an  FB. 
an  applicant  must  have  been  granted 
trading  privileges  by  a  contract  market 
and  a  contract  market  conducts  its  own 
fitness  check  before  granting  a  person 
trading  privileges.  Generally, 
information  that  would  prevent  an 
applicant  from  becoming  registered  with 
the  Commission  as  an  FB  would  also 
prevent  the  person  from  obtaining 
trading  privileges  on  a  contract  market. 
Accordingly,  the  Commission  is 
proposing  to  permit  an  applicant  for 
registration  as  an  FB  who  has  been 
granted  a  temporary  license  to  act  in  the 
capacity  of  an  FB  for  the  duration  of  the 
temporary  license. 

3.  Special  Temporary  Licenses 

Currently,  pursuant  to  Commission 
Rule  3.11(c)(1),  an  FB  or  FT,  whose 
registration  has  terminated  within  the 
preceding  sixty  days,  and  who  has  been 
granted  trading  privileges  at  a  new 
contract  market  that  has  filed  with  NFA 
the  certification  required  under  Rule 
3.40(c),  regarding  the  applicant,  will  be 
granted  a  temporary  license  to  act  as  an 
FB  or  FT  upon  mailing  a  Form  8-R,  a 
fingerprint  card,  and  if  applicable,  a 
supplemental  sponsor  certification. 
These  are  the  same  submissions 
necessary  to  be  granted  a  temporary 
license  under  Commission  Rule  3.40. 
However,  pursuant  to  Rule  3.11(c)(1). 
once  the  applicant  has  mailed  the  Form 
8-R  and  the  fingerprint  card  to  NFA  the 
applicant's  temporary  license  will  be 
granted,  as  opposed  to  the  requirement 
under  Rule  3.40  that  the  documents  be 
filed  with  NFA.  However,  the  applicant 
must  have  been  granted  trading 
privileges  by  a  new  contract  market  and 
the  contract  market  must  have  made  the 
required  certification  before  the 
applicant  could  be  granted  the 
temporary'  license.  The  Conunission 
does  not  believe  that  it  is  necessary  to 
maintain  both  rules  for  granting 
temporary  licenses  to  FBs  and  FTs  when 
the  practical  result  under  either  rule  is 
the  same.  Accordingly,  the  Commission 
is  proposing  to  remove  Rule  3.11(c)(1). 


All  temporary  licenses  for  FBs  and  FTs 
will  be  granted  pursuant  to  Rule  3.40. 

The  Commission  is  also  proposing  to 
remove  Rule  3  11(c)(2).  Currently, 
pursuant  to  Commission  Rule  3.11(c)(2). 
any  FB  or  FT  who  continuously 
maintains  trading  privileges  at  a 
contract  market  may  change  their 
registration  category  from  an  FB  to  an 
FT  or  vice  versa  upon  mailing  to  NFA 
a  completed  Form  3-R  indicating  an 
intention  to  change  categories.  As  noted 
above,  under  NFA's  proposed  online 
registration  system,  applicants  for 
adding  additional  registration  categories 
will  file  a  "short  path"  Form  8-R. 
Additionally,  under  Commission  Rule 
3.11(a),  an  applicant  for  registration  as 
an  FB  or  FT  is  not  required  to  file  a 
fingerprint  card  if  the  applicant  has  a 
current  Form  8-R  on  file  with  NFA. ' ' 
Accordingly,  removing  Rule  3.11(c)(2) 
should  not  negatively  affect  those 
already  registered  as  FBs  or  FTs  seeking 
to  switch  registration  categories. 

Similar  to  the  granting  of  a  temporary 
license  as  a  new  applicant  for  AP 
registration,  as  discussed  above,  the 
Commission  is  also  proposing  to  amend 
Rule  3.12(d)  to  permit  the  granting  of  a 
special  temporary  license  to  an  AP 
whose  registration  terminated  within 
the  preceding  60  days  upon  the  filing  of 
a  completed  Form  8-R.  but  prior  to  the 
applicant's  fingerprints  being  filed  with 
NFA.  The  fingerprints  must  be  filed 
with  NFA  within  20  days. 

D.  FCM  and  IB  Withdrawal  From 
Registration 

Currently,  pursuant  to  Commission 
Rule  3.33(c)(1),  when  an  FCM  or  an 
independent  IB  is  requesting 
withdrawal  from  registration  because  it 
has  ceased  engaging  in  activities  that 
require  registration,  their  request  for 
withdrawal  must  be  accompanied  bv 
Form  1-FR-FCM  or  1-FR-IB  '^ 
completed  within  a  month  of  the  date  of 
the  request  for  withdrawal.  Pursuant  to 
NFA  Financial  Requirement  Section 
1(b).  each  FCM  for  which  NFA  is  the 
designated  self-regulatorv'  organization 
must  file  a  Form  1-FR-FCM  for  each 
month  end.  Accordinglv.  for  such 
FCMs.  a  Form  1-FR-FCM  for  the 
previous  month  will  have  already  been 
filed.  Additionally,  an  IB  is  not 
permitted  to  hold  customer  funds. 
Therefore,  requiring  an  IB  seeking 


1  58  FR  19575.  19583  (Apr.  15.  1993). 


'"^NFA  proposed  Registration  Rule  205(b) 
similarly  provides  that  an  applicant  for  FB  or  FT 
registration  need  not  file  a  fingerprint  card  or  pay 
the  registration  fee  if  the  applicant  has  a  current 
Form  8-R  on  file 

'3  The  Forms  1-FR-FCM  and  1-FR-IB  are 
statements  of  the  financial  condition  of  an  FC  or  IB 
respectively,  used,  in  part,  to  ensure  compliance 
u'ith  applicable  Commission  minimum  financial 
requirements. 


withdrawal  to  file  Form  1-FR-IB  in 
every  instance  is  unnecessary- 
Moreover,  if  there  was  a  reason  for  the 
Commission  to  be  concerned  about  the 
financial  state  of  a  particular  IB 
requesting  withdrawal,  the  Commission 
may.  pursuant  to  Rule  3, 33(f)(4),  require 
that  the  IB  provide  the  appropriate 
financial  statements,  including  a  Form 
1-FR-IB.  before  it  is  permitted  to 
withdraw  its  registration.  Accordingly, 
the  Commission  is  proposing  to  remove 
Rule  3.33(c)(1). 

E.  Certification  Signatories 

Commission  Rules  3.12(c)(1), 
3.12(d)(3)  (sponsor  certifications 
regarding  an  applicant  for  .^P 
registration).  3.33(b)  (Form  7-\V  for  a 
firm's  withdrawal  of  registration), 
3.44(a)(4)  (FCM  certification  regarding  a 
temporary  license  for  an  IB)  require  that 
only  certain  persons  may  sign  the 
pertinent  documents  on  behalf  of  the 
registrant.'"  Under  the  proposed  online 
registration  system,  where  the  pertinent 
documents  will  be  filed  electronically,  it 
would  be  difficult,  if  not  impossible,  to 
ensure  that  only  one  of  the  enumerated 
persons  was  actually  submitting  the 
document. 

NFA.  in  its  proposed  Registration 
Rule  802.  provides  that  the  electronic 
filing  of  required  documents  constitutes, 
among  other  things,  the  applicant's, 
registrant's,  or  sponsor's  certification 
that  the  person  who  electronically  files 
the  document  is  authorized  by  the  entity 
to  make  the  required  certifications, 
representations,  requests, 
acknowledgements,  authorizations,  and 
agreements  contained  therein 
Moreover,  proposed  NF.A.  Registration 
Rule  801(b)  provides  that  any 
registration  filing  made  on  behalf  of  a 
registrant  or  applicant  by  a  person 
authorized  by  the  applicant  or  registrant 
shall  be  deemed  to  be  a  filing  of  such 
registrant  or  applicant.''' 

Therefore,  the  entity  filing  the 
pertinent  certification  or  form  under 
Commission  Rules  3.12(c)(1).  3.33(b). 
3.44(a)(4)  should  be  held  accountable 
for  any  representations  in  the  applicable 
document.  Accordingly,  the 
Commission  is  proposing  to  amend 
these  rules  to  make  clear  that  a  person 
duly  authorized  by  the  registrant  or 


"*  For  example.  Rule  3.12(c)(1)  requires  that  the 
sponsor's  certification  be  signed  by  an  officer  if  the 
sponsor  is  a  corporation,  a  general  partner,  if  a 
partnership,  or  the  sole  proprietor,  if  a  sole 
proprietorship. 

'*  Under  the  proposed  NF-^  rules.  FBs  and  FTs 
may  not  authorize  any  other  person  to  file  a  Form 
8-R  on  their  behalf  AdditionalK,  person.s  for 
whom  a  sponsor  has  filed  a  Form  8-R  must  verify 
the  information  themselves  and  may  not  authorize 
any  other  person  to  do  so  on  their  behalf 
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sponsor  must  file  the  relevant 
certification  or  form. 

F.  Other  Amendments 

The  Commission  is  also  proposing  to 
make  certain  technical  amendments.  For 
example,  the  Commission  is  proposing 
to  amend  Rules  3.11  and  3.31  so  as  to 
reference  both  contract  markets  and 
derivatives  transaction  execution 
facilities.  Additionally,  the  Commission 
is  proposing  to  remove  references  in 
Part  3  to  Part  180.  which  has  been 
removed  and  reserxed. 

III.  Related  Matters 

A.  Regulatory-  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")"'  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.'"  The  Commission  has  previously 
determined  that  FCMs,  registered  CPOs. 
and  LTMs  are  not  small  entities  for  the 
purpose  of  the  RFA.'"  Therefore,  the 
requirements  of  the  RFA  do  not  apply 
to  those  entities.  With  respect  to  the 
remaining  entities,  the  proposed  rule 
amendments  will  not  place  any 
additional  burdens  upon  such  parties 
since  all  registrants  are  already  subject 
to  the  registration  filing  requirements  of 
the  Act  and  Part  3  of  the  Commission's 
regulations.  To  the  contrary,  the 
proposed  amendments  will  help  to 
streamline  and  simplifv'  the  current 
registration  procedures.  Accordingly, 
the  Chairman,  on  behalf  of  the 
Commission,  certifies  pursuant  to 
Section  3{a)  of  the  RFA  '"  that  the 
proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  the  Commission  invites  the 
public  to  comment  on  this  finding. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PRA")  -"  imposes  certain 
requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PR.-X.  The 
proposed  rule  amendments  do  not 
require  a  new  collection  of  information 


'65  r.S.C.  BO  I  ft  -ifq. 

'"47  FR  18618  (April  30.  1982). 

'"Id.  at  1861»-20  (disi:ussing  FCMs  and  CPOs); 
54  FR  19556.  19557  (May  8,  1989)  (discussing 
LTMs). 

'9  5U.S.C.  B05(b). 

•"»44  U.S.C.  3501  et  seq. 


on  the  part  of  any  entities  subject  to  the 
proposed  rule  amendments. 
Accordingly,  for  purposes  of  the  PRA, 
the  Commission  certifies  that  these 
proposed  rule  amendments,  if 
promulgated  in  final  form,  would  not 
impose  any  new  reporting  or 
recordkeeping  requirements.  The 
Commission  has  submitted  hard  copies 
of  how  the  screens  will  appear  in  the 
electronic  registration  system  to  0MB. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms.  Section  15(a)  does  not  require  the 
Commission  to  quantif}'  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  Section  15(a)  simply  requires 
the  Commission  to  "consider  the  costs 
and  benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public:  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets:  price  discovery: 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 

Act. 

The  proposed  amendments  are 
intended  to  facilitate  a  streamlined 
registration  process  that  would  resuh  in 
less  redundancy  and  quicker  processing 
of  applications.  The  Commission  is 
considering  the  costs  and  benefits  of 
these  rules  in  light  of  the  specific 
provisions  of  Section  15(a)  of  the  Act: 

1.  Protection  of  Market  Participants  and 
the  Public 

While  the  proposed  amendments  are 
expected  to  lessen  the  burden  imposed 
upon  applicants  in  the  registration 
process,  they  do  not  reduce  the  fitness 
standards  for  becoming  registered  with 
the  Commission.  Accordingly,  they 
should  have  no  effect  on  the 
Commission's  ability  to  protect  market 
participants  and  the  public. 

2,  Efficiency  and  Competition 

The  proposed  amendments  are 
expected  to  benefit  efficiency  and 
competition  by  more  quickly  facilitating 


entry  into  the  industry  and  by  enabling 
information  to  be  collected  and  made 
available  in  a  more  timely  manner. 

3.  Financial  Integrity  of  Futures  Markets 
and  Price  Discovery 

The  proposed  amendments  should 
have  no  effect,  from  the  standpoint  of 
imposing  costs  or  creating  benefits,  on 
the  financial  integrity  or  price  discovery 
function  of  the  futures  and  options 
markets. 

4.  Sound  Risk  Management  Practices 

The  proposal  should  have  no  effect  on 
the  risk  management  practices  of  the 
futures  and  options  industry, 

5.  Other  public  interest  considerations 

The  proposed  amendments,  in 
facilitating  the  change  to  an  online 
registration  system,  are  expected  to 
result  in  a  registration  system  that  is 
easier  to  use  and  more  efficient  in  its 
processing  of  registration  applications. 
Additionally,  the  system  should  permit 
more  information  about  registrants  to  be 
readily  accessible  by  the  public  more 
quickly. 

After  considering  these  factors,  the 
Commission  has  determined  to  propose 
the  amendments  discussed  above.  The 
Commission  invites  public  comment  on 
its  application  of  the  cost-benefit 
provision.  Commenters  also  are  invited 
to  submit  any  data  that  they  may  have 
quantifying  the  costs  and  benefits  of  the 
proposal  with  their  comment  letters. 

Lists  of  Subjects  inl7  CFR  Part  3 

Brokers,  Commodity  Futures, 
Registration. 

In  consideration  of  the  foregoing,  the 
Commission  herebv  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— REGISTRATION 

1 .  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  5  I'.S.C.  522.  522b;  7  I'.S.C.  la. 
2.  6.  6a,  6b'  6c.  Bd.  6e.  6f.  6g.  6h.  61,  6k,  6m. 
6n,  60,  6p.  8.  9.  9a.  12.  12a,  1.1b.  13(:.  16a, 
18.  19,  21,  2.3. 

2.  Section  3.2  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  3.2    Registration  processing  by  the 
National  Futures  Association;  notification 
and  duration  of  registration. 

***** 

(c)  The  National  Futures  Association 
shall  notif\'  the  registrant,  or  the  sponsor 
in  the  case  of  an  applicant  for 
registration  as  an  associated  person,  and 
each  designated  contract  market  or 
registered  derivatives  trading  execution 
facility  that  has  granted  the  applicant 
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trading  privileges  in  the  case  of  an 
applicant  for  registration  as  a  floor 
broker  or  floor  trader,  if  registration  has 
been  granted  under  the  Act. 

(1)  If  an  applicant  for  registration  as 
an  associated  person  receives  a 
temporary-  license  in  accordance  with 

§  3.40.  the  National  Futures  Association 
shall  notifv'  the  sponsor  that  only  a 
temporary  license  has  been  granted. 

(2)  If  an  applicant  for  registration  as 
a  floor  broker  or  floor  trader  receives  a 
temporary  license  in  accordance  with 

§  3.40,  the  National  Futures  Association 
shall  notify  the  designated  contract 
market  or  registered  derivatives  trading 
execution  facility  that  has  granted  the 
applicant  trading  privileges  that  only  a 
temporary  license  has  been  granted. 
***** 

3.  Section  3.10  is  amended  by  revising 
paragraph  (a)(2)(i)  and  by  removing 
paragraph  (d1  to  read  as  follows: 

§3.10    Registration  of  futures  commission 
merchants,  introducing  brokers,  commodity 
trading  advisors,  commodity  pool  operators 
and  leverage  transaction  merchants. 

(a)  *   *  * 

(2)(i)  Each  Form  7-R  filed  in 
accordance  with  the  requirements  of 
paragraph  (aKl)(i)  of  this  section  must 
be  accompanied  by  a  Form  8-R, 
completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  is  a  principal 
of  the  applicant,  and  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose:  Provided,  however,  that  if 
such  principal  is  a  director  who 
qualifies  for  the  exemption  from  the 
fingerprint  requirement  pursuant  to 
§  3.21(c)  or  has  a  current  Form  8-R  on 
file  with  the  Commission  or  the 
National  Futures  Association,  the 
fingerprints  of  that  principal  do  not 
need  to  accompany  the  Form  7-R. 
***** 

4.  Section  3.11  is  revised  by  amending 
paragraphs  (a)(2),  (a)(3),  and  (b),  and  by 
removing  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  3.1 1     Registration  of  floor  brokers  and 
floor  traders. 

(a)  *   *  * 

(2)  An  applicant  for  registration  as  a 
floor  broker  or  floor  trader  will  not  be 
registered  or  issued  a  temporary  license 
as  a  floor  broker  or  floor  trader  unless 
the  applicant  has  been  granted  trading 
privileges  by  a  board  of  trade  designated 
as  a  contract  market  or  registered  as  a 
derivatives  transaction  execution 
facility  by  the  Commission. 


(3)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  is  not  disqualified  from  such 
registration  or  temporar}'  license,  the 
National  Futures  Association  will  notif\' 
the  applicant  and  any  contract  market  or 
derivatives  transaction  execution 
facility  that  has  granted  the  applicant 
trading  privileges  that  the  applicant's 
registration  or  temporary  license  as  a 
floor  broker  or  floor  trader  is  granted. 

(b)  Duration  of  registration.  A  person 
registered  as  a  floor  broker  or  floor 
trader  in  accordance  with  paragraphs  (a) 
or  (c)  of  this  section,  and  whose 
registration  has  neither  been  revoked 
nor  withdrawn,  will  continue  to  be  so 
registered  unless  such  person's  trading 
privileges  on  all  contract  markets  or 
derivatives  transaction  execution 
facilities  have  ceased:  Provided.  That  if 
a  floor  broker  or  floor  trader  whose 
trading  privileges  on  all  contract 
markets  or  derivatives  transaction 
execution  facilities  have  ceased  for 
reasons  unrelated  to  any  Commission 
action  or  any  contract  market  or 
derivatives  transaction  execution 
facility  disciplinary  proceeding  and 
whose  registration  is  not  revoked, 
suspended  or  withdrawn  is  granted 
trading  privileges  as  a  floor  broker  or 
floor  trader,  respectively,  by  any 
contract  market  or  derivatives 
transaction  execution  facility  where  he 
held  such  privileges  within  the 
preceding  sixty  days,  such  registration 
as  a  floor  broker  or  floor  trader, 
respectively,  shall  be  deemed  to 
continue  and  no  new  Form  8-R  or  Form 
3-R  need  be  filed  solely  on  the  basis  of 
the  resumption  of  trading  privileges.  A 
floor  broker  or  floor  trader  is  prohibited 
from  engaging  in  activities  requiring 
registration  under  the  Act  or  from 
representing  himself  to  be  a  registrant 
under  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
registration  or  of  all  such  trading 
privileges.  In  accordance  with  §  3.31(d), 
each  contract  market  or  derivatives 
transaction  execution  facility  that  has 
granted  trading  privileges  to  a  person 
who  is  registered,  or  has  applied  for 
registration,  as  a  floor  broker  or  floor 
trader,  must  notify  the  National  Futures 
Association  within  sixty  days  after  such 
person's  trading  privileges  on  such 
contract  market  or  derivatives 
transaction  execution  facility  have 
ceased. 

5.  Section  3.12  is  amended  as  follows: 

a.  By  revising  paragraphs  (c)(1),  (c)(4), 
and  the  introductory  text  of  paragraph 
(d)(1); 


b.  Bv  redesignating  paragraphs  (d)(2) 
and  (d)(3)  as  (d)(3l  and  (d)(4)  and 
revising  paragraphs  (d)(3)  and  (d)(4)  as 
redesignated; 

c.  By  adding  a  new  paragraph  (d)(2); 
and 

d.  By  revising  paragraph  (f).  the 
revisions  and  addition  to  read  as 
follows: 

§  3.12    Registration  of  associated  persons 
of  futures  commission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators,  and 
leverage  transaction  merchants. 
***** 

(c)  *   •   * 

(1)  No  person  registered  as  an 
associated  person  in  accordance  with 
this  paragraph  (c)  unless  a  person  duly 
authorized  by  the  sponsor  certifies  that: 

***** 

(4)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  applicant  for 
registration  as  an  associated  person  is 
not  unfit  for  such  registration,  it  will 
notif}'  the  sponsor  that  has  made  the 
certifications  required  by  paragraph 
(c)(1)  of  this  section  that  the  applicant's 
registration  as  an  associated  person  is 
granted  contingent  upon  the  sponsor 
hiring  or  otherwise  employing  the 
applicant  as  such  within  thirty  days. 
***** 

(d)  Special  temporary  licensing  and 
registration  procedures  for  certain 
persons.  Il)  Registration  terminated 
within  the  preceding  60  days.  Except  as 
otherwise  provided  in  paragraphs  (f) 
and  (i)  of  this  section,  any  person  whose 
registration  as  an  associated  person  in 
any  capacity  has  terminated  within  the 
preceding  60  days  and  who  becomes 
associated  with  a  new  sponsor  will  be 
granted  a  temporary  license  to  act  in  the 
capacity  of  an  associated  person  of  such 
sponsor  upon  filing  by  that  sponsor 
with  the  National  Futures  Association  a 
Form  8-R.  completed  in  accordance 
with  the  instructions  thereto  and,  if 
applicable,  a  Supplemental  Sponsor 
Certification  Statement  filed  on  behalf 
of  the  new  sponsor  (who  must  meet  the 
requirements  set  forth  in 

§  3.60(b)(2)(i)(A)  and  (B))  stating  that  the 
new  sponsor  will  super\'ise  the 
applicant  in  accordance  with  conditions 
identical  to  those  agreed  to  by  the 
previous  sponsor,  which  includes 
certifications  stating: 
•        *        •        *        * 

(2)  Any  temporary  license  granted 
pursuant  to  paragraph  (d)(1)  of  this 
section  shall  be  terminated  immediately 
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upon  notice  to  the  sponsor  of  the  person 
granted  the  temporary  license  that, 
within  20  days  following  the  date  the 
temporary  license  was  issued,  the 
National  Futures  Association  has  not 
received  the  applicant's  fingerprints. 

(3)  A  temporary  license  received  in 
accordance  with  paragraph  (d)(1)  of  this 
section  shall  be  subject  to  the  provisions 
of  §§3.42  and  3.43. 

(4)  The  certifications  permitted  by 
paragraphs  (d)(l)(i)  and  (v)  of  this 
section  must  be  filed  by  a  person  duly 
authorized  by  the  sponsor.  The 
certifications  permitted  by  paragraphs 
(d)(l)(ii)-{iv)  must  be  filed  by  the 
applicant  for  registration  as  an 
associated  person. 

»        *        *        «        * 

(f)  Reporting  of  dual  and  multiple 
associations.  (l)(i)  Except  as  otherwise 
provided  in  paragraph  (f)(4)  of  this 
section,  a  person  who  is  already 
registered  as  an  associated  person  in  any 
capacity  whose  registration  is  not 
subject  to  conditions  or  restrictions  may 
become  associated  as  an  associated 
person  with  another  sponsor  if  the  new 
sponsor  (who  must  meet  the 
requirements  set  forth  in  §  3.60(b)(2)(i) 
(A)  and  (B))  files  with  the  National 
Futures  Association  a  Form  8-R  in 
accordance  with  the  instructions 
thereto. 

(ii)  NFA  shall  notify  each  sponsor  of 
the  associated  person  that  the  associated 
person  has  applied  to  become  associated 
with  another  sponsor. 

(iii)  Each  sponsor  of  the  associated 
person  shall  supervise  that  associated 
person  and  each  sponsor  is  jointly  and 
severally  responsible  for  the  conduct  of 
the  associated  person  with  respect  to 
the: 

(A)  Sohcitation  or  acceptance  of 
customers'  orders. 

(B)  Solicitation  of  funds,  securities,  or 
property  for  a  participation  in  a 
commodity  pool, 

(C)  Solicitation  of  a  client's  or 
prospective  client's  discretionary 
accoimt. 

(D)  Solicitation  or  acceptance  of 
leverage  customers'  orders  for  leverage 
transactions,  and 

(E)  Associated  person's  supervision  of 
any  person  or  persons  engaged  in  any  of 
the  foregoing  solicitations  or 
acceptances,  with  respect  to  any 
customers  common  to  it  and  any  other 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator,  or 
leverage  transaction  merchant  with 
which  the  associated  person  is 
associated. 

(2)  Upon  receipt  by  the  National 
Futures  Association  of  a  Form  8-R  filed 


in  accordance  with  paragraph  (f)(1)  of 
this  section  from  an  associated  person, 
the  associated  person  named  therein 
shall  be  registered  as  an  associated 
person  of  the  new  sponsor. 
***** 
6.  Section  3.31  is  amended  as  follows: 

a.  Bv  revising  paragraph  (a)(1); 

b.  By  redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3): 

c.  Bv  adding  a  new  paragraph  (a)(2); 

d.  By  revising  paragraph  (a)(3);  and 

e.  By  amending  paragraph  (d)  by 
adding  "or  derivatives  transaction 
execution  facility"  after  each  instance  of 
"contract  market";  the  revisions  and 
addition  to  read  as  follows: 

§  3.31    Deficiencies,  inaccuracies,  and 
changes,  to  t>e  reported. 

(a)(1)  Each  applicant  or  registrant  as  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or 
leverage  transaction  merchant  shall,  in 
accordance  with  the  instructions 
thereto,  promptly  correct  any  deficiency 
or  inaccuracy  in  Form  7-R  or  Form  8- 
R  which  no  longer  renders  accurate  and 
current  the  information  contained 
therein.  Each  such  correction  shall  be 
made  on  Form  3-R  and  shall  be 
prepared  and  filed  in  accordance  with 
the  instructions  thereto.  Provided, 
however,  that  where  a  registrant  is 
reporting  a  change  in  the  form  of 
organization  from  or  to  a  sole 
proprietorship,  the  registrant  must  file  a 
Form  7-VV  regarding  the  pre-existing 
organization  and  a  Form  7-R  regarding 
the  newly  formed  organization. 

(2)  If  a'registrant  files  a  Form  3-R, 
pursuant  to  this  section,  to  report  a 
change  in  the  form  of  the  organization 
of  the  registrant,  the  registrant  shall  be 
liable  for  all  obligations  of  the  pre- 
existing organization  under  the  Act,  as 
it  may  be  amended  from  time  to  time, 
and  the  rules,  regulations,  or  orders 
which  have  been  or  may  be  promulgated 
thereunder. 

(3)  Where  the  deficiency  or 
inaccuracv  is  created  by  the  addition  of 
a  new  principal  not  listed  on  the 
registrant's  application  for  registration 
(or  amendment  of  such  application  prior 
to  the  granting  of  registration),  and  the 
new  principal  is  not  a  natural  person, 
the  registrant  shall  file  a  Form  3-R  filed 
in  accordance  with  the  requirements  of 
paragraph  (a)(1)  of  this  section. 
Provided,  however,  that  if  the  new 
principal  is  a  natural  person,  the 
registrant  shall  file  a  Form  8-R, 
completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
such  person  who  is  a  principal  of  the 
registrant  and  who  was  not  listed  on  the 
registrant's  initial  application  for 


registration  or  any  amendment  thereto. 
The  Form  8-R  for  each  such  principal 
shall  be  accompanied  by  the 
fingerprints  of  that  principal  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose,  unless  such  principal  is  a 
director  who  qualifies  for  the  exemption 
from  the  fingerprint  requirement 
pursuant  to  §  3.21(c)  or  such  principal 
has  a  current  Form  8-R  on  file  with  the 
Commission  or  the  National  Futures 
Association. 


§3.33    [Amended]. 

7.  Section  3.33  is  amended  as  follows: 

a.  By  amending  the  introductory  text 
of  paragraph  (b)  by  removing  "the  sole 
proprietor  if  the  registrant  is  a  sole 
proprietorship,  by  a  general  partner  if  a 
partnership,  or  by  the  president  or  chief 
executive  officer  if  a  corporation."  and 
adding  in  its  place  "a  person  duly 
authorized  by  the  registrant"; 

b.  By  removing  paragraph  (b)(3); 

c.  By  redesignating  paragraphs  (b)(4) 
through  (b)(7)  as  (b)(3)  through  (b)(6): 

d.  By  removing  paragraph  (c)(1); 

e.  By  redesignating  paragraph  (c)(2)  as 
paragraph  (c); 

f.  Bv  removing  and  reserving 
paragraph  (d);  and 

g.  By  amending  paragraph  (e)  by 
removing  "sent  to  the  National  Futures 
Association,  Registration  Office,  200 
West  Madison  Street,  Chicago,  Illinois 
60606"  and  adding  in  its  place  "filed 
with  the  National  Futures  Association". 

8.  Section  3.40  is  revised  to  read  as 
follows: 

§3.40    Temporary  licensing  of  applicants 
for  associated  person,  floor  broker  or  floor 
trader  registration. 

(a)  Notwithstanding  any  other 
provision  of  these  regulations  and 
pursuant  to  the  terms  and  conditions  of 
this  subpart: 

(1)  The  National  Futvires  Association 
may  grant  a  temporary  license  to  any 
applicant  for  registration  as  an 
associated  person  upon  the 
contemporaneous  filing  with  the 
National  Futures  Association  of: 

(i)  A  Form  8-R,  properly  completed  in 
accordance  with  the  instructions 
thereto;  and 

(ii)  The  sponsor's  certification 
required  by  §  3.12(c):  Provided, 
however,  that  the  fingerprints  of  the 
applicant  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose  must  be  filed  with  the 
National  Futures  Association  within  20 
days  following  the  date  the  temporary 
license  is  issued;  and,  provided  further, 
that  failure  to  file  the  fingerprints 
within  this  period  will  result  in  the 
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termination  of  the  temporan'  license 
immediately  upon  notice  to  the 
applicant's  sponsor  that  the  National 
Futures  Association  has  not  received  the 
applicant's  fingerprints. 

(2)  The  National  Futures  Association 
may  grant  a  temporary  license  to  any 
applicant  for  registration  as  a  floor 
broker  or  floor  trader  upon  the 
contemporaneous  filing  with  the 
National  Futures  Association  of: 

(i)  A  Form  8-R.  properly  completed  in 
accordance  with  the  instructions 
thereto: 

(ii)  The  fingerprints  of  the  applicant 
on  a  fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose: 

(iii)  A  Supplemental  Sponsor 
Certification  Statement  executed  by  a 
sponsor  meeting  the  requirements  under 
§3.60[b)(2)(i),  if  the  applicant  is  subject 
to  an  order  imposing  conditions  on  the 
applicant's  registration:  and 

(iv)  Evidence  that  the  applicant  has 
been  granted  trading  privileges  by  a 
contract  market  or  derivatives 
transaction  execution  facility  that  has 
filed  with  the  National  Futures 
Association  a  certification  signed  by  its 
chief  operating  officer  with  respect  to 
the  review  of  an  applicant's 
employment,  credit  and  other  history  in 
connection  with  the  granting  of  trading 
privileges. 

(b)  The  failure  of  an  applicant  or  the 
applicant's  sponsor  to  respond  to  a 
request  by  the  Commission  or  the 
National  Futures  Association  for 
clarification  of  any  information  set  forth 
in  the  application  of  the  applicant  or  for 
the  resubmission  of  fingerprints  in 
accordance  with  such  request  will  be 
deemed  to  constitute  a  withdrawal  of 
the  applicant's  registration  application 
and  shall  result  in  the  immediate 
termination  of  the  applicant's  temporary 
license. 

(c)  Subject  to  the  provisions. of  §  3.42 
and  all  of  the  obligations  imposed  on 
such  registrants  under  the  Act  (in 
particular,  section  14  thereof)  and  the 
rules,  regulations,  and  orders 
thereunder,  an  applicant  for  registration 
as  an  associated  person  who  has 
received  notification  that  a  temporary 
license  has  been  granted  may  act  in  the 
capacity  of  an  associated  person,  an 
applicant  for  registration  as  a  floor 
trader  who  has  received  written 
notification  that  a  temporary  license  has 
been  granted  may  act  in  the  capacity  of 
a  floor  trader,  and  an  applicant  for 
registration  as  a  floor  broker  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  a  floor  broker. 


§3.41    [Removed] 

9.  Section  3.41  is  removed. 

10.  Section  3.42  is  amended  by 
revising  paragraphs  (a)(2).  (a)(3).  (a)(4] 
and  (a)(6)  to  read  as  follows: 

§3.42    Termination. 

(a)  *   *   * 

(2)  Immediately  upon  termination  of 
the  association  of  the  applicant  for 
registration  as  an  associated  person  with 
the  registrant  which  filed  the 
sponsorship  certification,  or 
immediately  upon  loss  of  trading 
privileges  by  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  on  all  contract  markets  which 
filed  the  certification  described  in 
§3.40: 

(3)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  §3.40: 

(4)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty,  restitution,  or 
disgorgement  within  the  time  permitted 
under  Sections  6(e),  6b,  or  6c(d)  of  the 
Act; 

***** 

(6)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  the 
rules  of  a  designated  contract  market, 
registered  derivatives  transaction 
execution  facility,  or  registered  futures 
association  within  the  time  specified  in 
Section  10(g)  of  the  National  Futures 
Association's  Code  of  Arbitration  or  the 
comparable  time  period  specified  in  the 
rules  of  a  contract  market,  registered 
derivatives  transaction  execution 
facility,  or  other  appropriate  arbitration 
forum. 
***** 

11.  Section  3.44  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(4)  and  revising  paragraph 
(a)(5)  to  read  as  follows: 

§  3.44    Temporary  licensing  of  applicants 
for  guaranteed  introducing  broker 
registration. 

(a)  *   *   * 

(4)  A  certification  executed  by  a 
person  duly  authorized  by  the  futures 
commission  merchant  that  has  executed 
the  guarantee  agreement  required  by 
paragraph  (a)(1)  of  this  section.'Mating 
that: 

***** 

(5)  The  fingerprints  of  the  applicant, 
if  a  sole  proprietor,  and  of  each 
principal  (including  each  branch  office 
manager)  thereof  on  fingerprint  cards 
provided  by  the  National  Futures 
Association  for  that  purpose:  Provided. 
that  a  principal  who  has  a  current  Form 
8-R  on  file  with  the  National  Futures 


Association  or  the  Commission  is  not 
required  to  submit  a  fingerprint  card 

***** 

12.  Section  3.46  is  amended  by 
revising  paragraphs  (a)(6)  and  (a)(8)  to 
read  as  follows; 

§3.46    Termination. 

(a)  *   *   * 

(6)  Immediately  upon  failure  to 
comply  with  an  order  tn  pay  a  civil 
monetary  penalty,  restitution,  or 
disgorgement  within  the  time  permitted 
under  Sections  6(e),  6b.  or  6c(d)  of  the 
.\ct: 
***** 

t8)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  the 
rules  of  a  designated  contract  market, 
registered  derivatives  transaction 
execution  facility,  or  registered  futures 
association  within  the  time  specified  in 
Section  10(g)  of  the  National  Futures 
Association's  Code  of  .\rbitration  or  the 
comparable  time  period  specified  in  the 
rules  of  a  contract  market,  registered 
derivatives  transaction  execution 
facility,  or  other  appropriate  arbitration 
forum. 
***** 

Issued  in  Washington.  DC  on  April  12. 
2002,  by  the  Commission. 
lean  A.  Webb. 

Secretan'  of  the  Commission. 
[FR  Dor   02-9296  Filed  4-18-02;  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD0&-02-018] 

RIN2115-AA97 

Security  Zone;  Potomac  River, 
Washington  Channel,  Washington,  DC 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
establishing  a  temporary  security  zone 
in  the  waters  of  the  Potomac  River  off 
Fort  Leslev  J.  McNair.  Washington.  DC 
during  the  May  31.  2002.  U.S.  Coast 
Guard  Chief  of  Staffs  retirement 
ceremony  The  security  zone  is 
necessary  to  provide  for  the  security  and 
safety  of  life  and  property  of  event 
participants,  spectators  and  mariners  on 
U.S.  navigable  waters  during  the  event. 
Entn*  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Baltimore.  Maryland,  or  designated 
representative. 
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DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  20,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Port  Safety. 
Security  and  Waterways  Management 
Branch,  at  Commander,  U.S.  Coast 
Guard  Activities  Baltimore.  2401 
Hawkins  Point  Road.  Baltimore, 
Maryland,  21226-1791.  U.S.  Coast 
Guard  Activities  Bahimore,  Port  Safety, 
Security  and  Waterways  Management 
Branch  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Activities 
Baltimore.  Port  Safety.  Security  and 
Waterways  Management  Branch 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L.  Houck.  Port  Safety,  Security 
and  Waterways  Management  Branch,  at 
telephone  number  (410)  576-2674. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
conunents  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  dbcket  number  for 
this  rulemaking  {CGD05-02-018). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8\l/2\  by  11 
inches,  suitable  for  copying.  If  you 
would  like  to  know  your  submission 
reached  us.  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
U.S.  Coast  Guard  Activities  Baltimore  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  will  conduct  a 
retirement  ceremony  along  the 
Washington  Channel  at  Washington, 


DC.  A  security  zone  is  needed  to  protect 
dignitaries  taking  part  in  the  high-level 
military  ceremony  from  potential  threats 
posed  by  waterborne  acts  of  sabotage  or 
other  subversive  acts.  The  purpose  of 
the  proposed  regulation  is  to  promote 
maritime  safety  and  protect  participants 
and  spectators  during  the  event.  These 
regulations  will  impact  the  movement  of 
all  vessels  operating  in  the  specified 
area  on  the  Washington  Channel  at 
Washington.  DC. 

Discussion  of  Proposed  Rule 

The  U.S.  Coast  Guard  Chief  of  Staffs 
retirement  ceremony  will  be  held  at  Fort 
Leslev  I.  McNair.  Washington.  D.C.  on 
Mav  31.  2002.  The  event  will  consist  of 
a  background  comprised  of  the  U.S. 
Coast  Guard  Cutter  EAGLE  anchored 
adjacent  to  F.ort  McNair  on  the  confined 
waters  of  the  Washington  Channel  of  the 
Potomac  River.  A  security  zone  is 
needed  from  9  a.m.  to  2  p.m.  on  May  31. 
2002  to  safeguard  event  participants  and 
spectators.  U.S.  Coast  Guard  patrol 
vessels  will  be  provided  to  prevent  the 
movement  of  persons  and  vessels  in  an 
area  approximately  200  yards  wide  and 
450  yards  long  within  Washington 
Channel.  Entrv-  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  or  her 
designated  representative.  The  Captain 
of  the  Port  will  notify  the  public  of 
changes  in  the  status  of  the  zone  by  a 
Marine  Safety  Radio  Broadcast. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulator^'  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulator}'  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  temporary  rule  affects  a  limited 
area  for  approximately  five  hours,  and 
will  not  completely  close  the  navigable 
channel.  Therefore,  the  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  urmecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Because  this  proposal  will  only 
be  in  effect  for  a  limited  amount  of  time, 
and  extensive  advisories  will  be  made  to 
the  affected  maritime  community  so  that 
they  may  adjust  their  schedules 
accordingly,  the  Coast  Guard  expects 
the  impact  of  this  proposal  to  be 
minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
goverimiental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Ronald  L.  Houck,  Port  Safety,  Security 
and  Waterways  Management  Branch,  at 
telephone  number  (410)  576-2674. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 
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Unlunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
Slate,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  E£fects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 


it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

Environment 

Wp  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
of  the  limited  duration  and  scope  of  the 
regulation.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicted  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6  04-6,  160,5:  49 
CFR  1.46. 

2.  Add  §  165.T05-O18  to  read  as 
follows: 

§  1 65.T05-01 8    Security  Zone;  Potomac 
River,  Washington  Channel,  Washington, 
D.C. 

(a)  Location.  The  following  area  is  a 
security  zone:  all  waters  of  the  Potomac 
River,  from  surface  to  bottom, 
encompassed  by  lines  connecting  the 
following  points,  beginning  at  38""  52'03" 
N.  077=  01'07"  W.  thence  to  38"  52'03"  N. 
077°  01'14"  W.  thence  to  38=  51'50"  N, 
077°  one"  W,  thence  to  38=  51'50"  N. 
077=  01'07"  W,  thence  to  38°  52'03"  N. 
077=  01'07"  W.  These  coordinates  are 
based  upon  NAD  1983. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
Baltimore,  Maryland,  or  his  or  her 
designated  representative.  Section 
165.33  also  contains  other  general 
requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 


(410)  576-2693  or  on  VHF  channel  16 
(156.8  MHz)  or  VHF  channel  22  (157.1 
MHz)  to  seek  permission  to  transit  the 
area.  If  permission  is  granted,  all 
persons  and  vessels  shall  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

(c)  Authoritv.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191.  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Effective  period.  This  section  is 
effective  from  9  a.m.  through  2  p.m.  on 
May  31.  2002. 

Dated:  April  4.  2002. 
R.  B.  Peoples, 

Captain,  U.S.  Coast  Guard, 
Captain  of  the  Port.  Baltimore,  Maryland. 
|FR  Doc.  02-9679  Filed  4-18-02:  8:45  am] 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diego-02-005] 
RIN2115-AA97 

Safety  Zone;  Colorado  River,  Between 
Davis  Dam  and  Laughlln  Bridge, 
Arizona  and  Nevada 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  a 
temporary  safety  zone  within  the  Davis 
Camp  Region  on  the  navigable  waters  of 
the  Colorado  River  for  the  Laughlin 
River  Days  boat  race.  This  safety  zone, 
proposed  for  June  1  and  2.  2002. 
consists  of  the  navigable  waters  of  the 
Colorado  River  between  Davis  Dam  and 
the  Laughlin  Bridge  This  temporary 
safety  zone  is  necessary'  to  provide  tor 
the  safety  of  the  crew,  spectators,  and 
participants  of  the  race,  and  to  protect 
the  participating  vessels,  as  well  as 
other  vessels  and  users  of  the  waterway. 
Persons  and  vessels  are  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  repre.sentative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
Mavis.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safetv 
Office  San  Diego,  2716  N,  Harbor  Drive. 
San  Diego,  CA  92101-1064  Marine 
Safety  Office  San  Diego  Port  Operations 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
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documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  San  Diego.  2716  N. 
Harbor  Drive.  San  Diego.  CA  92101- 
1064  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Murai,  USCG.  c/o 
U.S  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  You 
have  until  May  15,  2002.  to  comment  on 
the  proposed  temporary  final  rule.  This 
short  comment  period  will  permit  the 
Coast  Guard  to  publish  a  temporary 
final  rule  before  the  event  and  thus  help 
ensure  public  safety.  In  our  final  rule, 
we  will  include  a  concise  general 
statement  of  the  comments  received  and 
identify  any  changes  from  the  proposed 
rule  based  on  the  comments.  If,  as  we 
expect,  we  make  a  final  rule  effective 
less  than  30  days  after  publication  in  the 
Federal  Register,  we  will  explain  our 
good  cause  for  doing  so  as  required  by 
5  U.S.C.  553(d)(3). 

In  making  comments,  please  include 
your  name  and  address,  identify'  the 
docket  number  for  this  rulemaking 
[COTP  San  Diego-02-005l.  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  they 
reached  us,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  wTiting  to  Marine 
Safety  Office  San  Diego  Port  Operations 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

This  proposed  temporary  safety  zone 
is  necessary  to  provide  for  the  safety  of 
the  participants,  spectators,  and  sponsor 
vessels  of  the  Laughlin  River  Days  boat 


race.  This  proposed  zone  is  also 
necessary  to  protect  other  vessels  and 
users  of  the  waterway.  Persons  and 
vessels  would  be  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 

Discussion  of  Proposed  Rule 

The  following  area  would  constitute 
the  proposed  temporary  safety  zone: 
from  that  portion  of  the  Colorado  River, 
starting  at  Davis  Dam,  mile  marker  276, 
to  the  Laughlin  Bridge,  mile  marker 
274.1.  We  are  proposing  to  enforce  this 
safety  zone  between  the  Davis  Dam  and 
the  Laughlin  Bridge  from  8  a.m.  through 
5  p.m.  (MST)  on  both  June  1  and  2, 
2002.  The  on  scene  Captain  of  the  Port 
designated  representative  is  expected  to 
be  a  Coast  Guard  patrol  commander. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
■'significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979). 

Because  of  its  limited  duration  and 
because  traffic  would  be  able  to  transit 
with  permission  of  the  Captain  of  the 
Port  or  his  designated  representative 
(expected  to  be  the  Coast  Guard  patrol 
commander),  we  expect  the  economic 
impact  of  this  proposed  rule  would  be 
so  minimal  that  a  full  Regulator^' 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimaber  of  small 

entities. 

This  proposed  safety  zone  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities 
for  the  following  reasons.  This  proposed 
safety  zone  would  be  enforced  for  9 
hours  on  June  1.  2002  and  June  2.  2002 
and  vessel  traffic  would  be  allowed  to 
pass  through  the  zone  if  they  obtain 
permission  of  the  Captain  of  the  Port  or 
his  designated  representative. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Petty  Officer  Austin  Murai,  Marine 
Safety  Office  San  Diego  at  (619)  683- 
6495. 

Collection  of  Information 

This  proposed  nde  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 
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Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 


health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1.  paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule,  a  safety  zone,  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Sub|ects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  16&— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  60.5;  49 
CFR  1.46. 

2.  From  8  a.m.  on  June  1.  2002. 
through  5  p.m.  on  June  2,  2002,  add  a 
new  temporary  §  165.T1 1-037  to  read  as 
follows; 

§  1 65.T1 1  -037    Safety  Zone:  Colorado 
River,  Between  Davis  Dam  and  Laughlin 
Bridge. 

(a)  Location.  The  following  area  is  a 
safety  zone:  from  that  portion  of  the 
Colorado  River,  starting  at  Davis  Dam, 
mile  marker  276.  to  the  Laughlin  Bridge, 
mile  marker  274.1. 

(b)  Enforcement  periods.  This  section 
will  be  enforced  from  8  a.m.  to  5  p.m. 
(MST)  on  June  1.  2002  and  from  8  a.m. 
to  5  p.m.  on  June  2,  2002. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entrj'  into,  transit  through  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  San 
Diego,  or  his  designated  representative 

Dated:  March  27.  2002. 
S.P,  Metruck, 

Commander.  Coast  Guard.  Captain  ofttie 
Port.  San  Diego. 
[FR  Doc.  02-9681  Filed  4-lb-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-4&-200221(b);  FRL-7172-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  the  Georgia 
State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Georgia  on  August  9,  1999.  The 
submittal  contains  revisions  to  Georgia's 
Rules  for  Air  Quality  Control  and  Rules 
for  Enhanced  Inspection  and 
Maintenance.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments  .\ 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EP,\  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  May  20,  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to;  Scott  M.  Martin  at  the 
EPA.  Region  4  Air  Planning  Branch,  61 
Forsvth  Street.  SW,  Atlanta.  Georgia 
30303-8960 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  4.  Air  Planning  Branch.  61 
Fors\-th  Street.  SW.  Atlanta.  Creorgia 
30303-8960, 

Air  Protection  Branch.  Georgia 
Environmental  Protection  Division. 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
Suite  120,  Atlanta.  Georgia  30354 
Telephone  (404) 363-7000 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  at  (404)  562-9036  Email: 
martin.scott@epa.gov 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
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final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  April  8.  2002. 
A.  Stanley  Meiburg, 

Acting  Rt'gional  Administrator.  Region  4. 
|FR  Doc.  02-9491  Filed  4-18-02-.  8:45  am) 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  020326071-2071-01;  I.D. 
0214020] 

RIN  0648-AP83 

Taking  and  Importing  Marine 
Mammals;  Taldng  Bottlenose  Dolpliins 
and  Spotted  Dolphins  Incidental  to  Oil 
and  Gas  Structure  Removal  Activities 
in  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  NMFS  is  proposing  to  issue 
regulations  authorizing  and  governing 
the  taking  of  bottlenose  and  spotted 
dolphins  incidental  to  the  removal  of  oil 
and  gas  drilling  and  production 
structures  in  state  waters  and  on  the 
Outer  Continental  Shelf  (OCS)  in  the 
Gulf  of  Mexico  for  a  period  not  to 
exceed  1  year.  The  incidental  taking  of 
small  numbers  of  marine  mammals  is 
authorized  by  the  Marine  Mammal 
Protection  Act  (MMPA).  if  certain 
findings  are  made  and  regulations  are 
issued  that  include  requirements  for 
monitoring  and  reporting.  These 
regulations  do  not  authorize  the  removal 
of  the  rigs  as  such  authorization  is 
provided  by  the  Minerals  Management 
Service  (MMS)  and  is  not  within  the 
jurisdiction  of  NMFS.  Rather,  these 
regulations  authorize  the  unintentional 
incidental  take  of  marine  mammals  in 
connection  with  such  activities  and 
prescribe  methods  of  takmg  and  other 
means  of  effecting  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat. 

DATES:  Comments  and  information  must 
be  received  no  later  than  May  6.  2002. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  addressed  to  Donna 
Wieting,  Chief.  Marine  Mammal 
Conservation  Division.  Office  of 
Protected  Resources.  1315  East- West 
Highway.  Silver  Spring.  MD  20910- 
3282.  Comments  will  not  be  accepted  if 


submitted  via  e-mail  or  Internet.  Copies 
of  the  Environmental  Assessment  (EA) 
for  this  proposed  rule  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  the  contact  listed  here  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  proposed  rule  should 
be  sent  to  the  Chief  of  the  Office  of 
Protected  Resources,  and  to  the  Office  of 
Information  and  Regulator^'  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Attention:  NOAA  Desk  Officer. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Simona  Perrv  Roberts.  Office  of 
Protected  Resources,  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
L'.S.C.  1361  et  seq.)  directs  the  Secretaiy 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
small  numbers  of  marine  mammals  by 
U.S.  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region  if 
certain  findings  are  made  and 
regulations  governing  the  taking  are 
issued.  Effective  January  26.  1996.  by 
Department  Delegation  Order  10-15.  the 
Secretary  of  Commerce  (Secretary) 
delegated  authority  to  perform  the 
functions  vested  in  the  Secretary  as 
prescribed  by  the  MMPA  to  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration.  On 
December  17.  1990.  under  NOAA 
Administrative  Order  205-11.  7.01,  the 
Under  Secretary  for  Oceans  and 
Atmosphere  delegated  authority  to  sign 
material  for  publication  in  the  Federal 
Register  to  the  Assistant  Administrator 
for  Fisheries,  NOAA. 

Permission  for  a  take  shall  be  granted 
if  the  Secretary  through  NMFS  finds, 
after  notice  and  opportunity  for  public 
comment,  that  the  taking  will  involve 
only  small  numbers  of  marine 
manunals.  will  have  no  more  than  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses.  If  such  findings  are 
warranted,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 


regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

On  October  12.  1995  (60  FR  53145). 
NMFS  issued  regulations  governing  the 
taking  of  bottlenose  and  spotted 
dolphins  incidental  to  oil  and  gas 
structure  removal  activities  in  state 
waters  and  on  the  Outer  Continental 
Shelf  (OCS)  in  the  Gulf  of  Mexico  (50 
CFR  216.141-148).  Under  these 
regulations,  operators  who  removed  oil 
and  gas  drilling  and  production 
structures  and  related  facilities  in  state 
and  Federal  waters  of  the  Gulf  of 
Mexico  adjacent  to  the  coasts  of  Texas. 
Louisiana,  Mississippi.  Alabama,  and 
Florida  applied  for  Letters  of 
Authorization  to  incidentally  take 
bottlenose  and  spotted  dolphins  in  the 
course  of  structure  removal  activities. 
On  November  13.  2000,  these 
regulations  expired  and  NMFS  could  no 
longer  issue  Letters  of  Authorization  for 
structure  removal  activities  in  the  Gulf 
of  Mexico. 

Summary  of  Action 

NMFS  proposes  new  regulations 
governing  the  incidental  take  of 
bottlenose  dolphins  [Tursiops 
truncatus]  and  spotted  dolphins 
[Stenella  frontalis  and  S.  attenuata]  in 
water  depths  equal  to  or  less  than  200 
meters  (m)  (656  feet,  ft)  for  a  period  not 
to  exceed-l  year.  If  these  new 
regulations  are  finalized,  operators  who 
remove  oil  and  gas  drilling  and 
production  structures  and  related 
facilities  in  state  and  Federal  waters  of 
the  Gulf  of  Mexico  adjacent  to  the  coasts 
of  Texas.  Louisiana.  Mississippi. 
Alabama,  and  Florida  could  apply  for 
Letters  of  Authorization  to  incidentally 
take  bottlenose  and  spotted  dolphins  in 
the  course  of  structure  removal 
activities  in  water  depths  equal  to  or 
less  than  200  m  (656  ft). 

NMFS  received  a  request  from  the 
American  Petroleum  Institute  (API)  for 
regulations  similar  to  those  proposed 
here  on  October  30.  1989.  In  their 
request.  API  estimated  that  670 
structures  would  be  removed  in  the  Gulf 
of  Mexico  over  a  5-year  authorization 
period.  While  most  of  the  structures 
were  in  water  less  than  30.5  m  (100  ft) 
deep,  a  few  may  be  in  deeper  water.  A 
longer  range  plan  estimated  that  about 
5.500  structures  will  be  removed  in  a 
35-year  period.  The  most  frequently 
used  procedure  of  removal  is  to  wash 
the  soil  from  inside  the  piling,  lower  an 
explosive  charge  to  15  ft  (4.6  m)  below 
the  mudline,  and  detonate  the  charge, 
which  cuts  the  piling.  On  February  12, 
2002,  API  submitted  a  request  to  NMFS 
requesting  an  interim  policy  statement 
to  provide  the  industr>'  with  protection 
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from  incidental  take  liability  under  the 
MMPA  during  the  2002  platform 
deconunissioning  and  removal  season. 
In  response,  NMFS  has  elected  to 
propose  these  regulations. 

Tne  effects  of  explosives  used  for 
removal  of  oil  and  gas  structures  on 
ESA-listed  species  under  NMFS' 
purview  were  analyzed  in  a  previous 
biological  opinion.  That  opinion 
concluded  that  the  use  of  explosives  to 
remove  oil  and  gas  structures, 
accompanied  by  the  use  of  an  observer 
program  and  other  take  minimization 
measures  laid  out  in  the  accompanying 
incidental  take  statement,  was  not  likely 
to  jeopardize  the  continued  existence  of 
endangered  and  threatened  sea  turtles. 
This  proposed  regulation  to  authorize 
incidental  takes  of  marine  mammals 
would  not  change  the  conclusions  of  the 
previous  biological  opinion  because  the 
underlying  action  (including  the  use  of 
observers  and  take  minimization 
measures)  is  the  same.  No  ESA-listed 
marine  mammals  are  implicated  in  this 
action. 

While  bottlenose  and  spotted 
dolphins  are  not  listed  as  threatened  or 
endangered  under  the  ESA,  they  are 
protected  under  the  authority  of  the 
MMPA.  Therefore,  operators  removing 
structures  must  receive  an  authorization 
under  the  MMPA  before  a  take  is 
allowed.  Similar  to  the  case  for  sea 
turtles,  impacts  to  dolphins  would  come 
from  exposure  to  sound  and  pressure 
waves  associated  with  detonating  the 
explosives.  API  has  stated  that  the  most 
likely  form  of  incidental  take  as  a  result 
of  structure  removals  is  harassment 
from  low  level  sound  and  pressure 
waves.  However,  animals  close  enough 
to  the  detonation  could  be  injured  or 
killed  as  a  result  of  tissue  destruction. 
In  recognition  of  this,  removal  operators 
have  employed  the  mitigation  measures 
for  sea  turtles  to  also  protect  dolphins 
prior  to  API's  1989  request  to  NMFS  and 
since  regulations  governing  the  taking  of 
small  numbers  of  bottlenose  and  spotted 
dolphins  expired  in  November  2000. 

Sununary  of  Proposed  Rule 

This  proposed  rule  would  authorize 
the  incidental  taking  of  bottlenose 
dolphins  and  spotted  dolphins  by  U.S. 
citizens  engaged  in  removing  oil  and  gas 
drilling  and  production  structures  in 
state  and  Federal  waters  equal  to  or  less 
than  200  m  (656  ft)  in  the  Gulf  of 
Mexico  adjacent  to  the  coasts  of  Texas. 
Louisiana,  Mississippi,  Alabama,  and 
Florida  for  a  period  not  to  exceed  1- 
year.  This  proposed  rule  requires  that 
all  activities  be  conducted  in  a  manner 
that  minimizes  adverse  effects  on 
bottlenose  dolphins  and  spotted 
dolphins  and  Uieir  habitat.  Mitigation, 


monitoring,  and  reporting  requirements 
would  be  consistent  with  those  in  place 
at  the  time  of  this  proposal  for  the 
incidental  take  of  endangered  and 
threatened  sea  turtles  authorized  for  the 
same  activities  under  the  ESA. 

Description  of  Removal  Activities 

The  technology  most  commonly  used 
in  the  dismantling  of  platforms 
includes:  bulk  explosives,  shaped 
explosive  charges,  mechanical  and 
abrasive  cutters,  and  underwater  arc 
cutters.  The  use  of  bulk  explosives  has 
become  the  industry's  standard 
procedure  for  severing  pilings,  well 
conductors  and  related  supporting 
structures.  When  using  bulk  charges,  the 
inside  of  the  structure's  piles  are 
washed  out  to  at  least  15  ft  (4.6  m) 
below  the  sediment  floor  to  allow 
placement  of  explosives  inside  of  the 
structure.  Such  placement  results  in  a 
decrease  in  the  impulse  and  pressure 
forces  released  into  the  water  column 
upon  detonation.  The  sizes  of  the 
explosive  charges  are  generally  50  lb 
(22.7  kg)  or  less,  but  can  be  as  much  as 
200  lb  (90.8  kg)  when  necessary.  The 
use  of  high  velocity  shaped  charges  is 
reported  to  have  some  advantages  over 
bulk  explosives  and  has  been  used  in 
combination  with  smaller  bulk  charges. 
The  cutting  action  obtained  by  a  shaped 
charge  is  accomplished  by  focusing  the 
explosive  energy  with  a  conical  metallic 
liner.  A  major  advantage  associated  with 
use  of  high  velocity  shaped  charges  is 
that  a  smaller  amount  of  explosive 
charge  is  required  to  sever  the  structure, 
which  also  results  in  reductions  in  the 
impulse  and  pressure  forces  released 
into  the  water  column.  Use  of 
mechanical  cutters  and  underwater  arc 
cutters  can  be  successful  in  some 
circumstances,  and  because  they  do  not 
produce  the  impulse  and  pressure  forces 
associated  with  detonation  of 
explosives,  such  use  does  not  involve 
the  incidental  taking  of  marine 
mammals.  According  to  MMS,  these 
methods  are,  in  most  instances,  more 
time-  consuming,  costly  and  hazardous 
to  divers.  Furthermore,  if  the  use  of 
mechanical  or  arc  cutters  were  to  fail 
before  the  structure  was  completely 
severed,  a  larger  charge  may  be 
necessary  to  remove  the  structure. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  Oil  and  Gas  Rig 
Removals 

A  description  of  the  Gulf  of  Mexico 
continental  shelf  area  and  the  biology 
and  abundance  of  bottlenose  and 
spotted  dolphins  in  the  Gulf  of  Mexico 
that  are  anticipated  to  be  taken  by  this 
activity  can  be  found  in  the  EA  prepared 
for  previous  rulemaking.  This 


information  can  also  be  found  in  the 
previous  proposed  rule  for  regulations 
(58  FR  33425,  June  17.  1993)  To  avoid 
the  incidental  take  of  other  marine 
mammal  species,  NMFS  will  prohibit 
the  incidental  taking  of  marine 
mammals  in  water  depths  greater  than 
200  m  (656  ft).  Copies  of  the  EA  and 
API's  1989  application  are  available 
upon  request  (see  ADDRESSES) 

Potential  Impact  of  Removal  Activities 
on  Bottlenose  and  Spotted  Dolphins 

The  potential  for  injury-  to  marine 
mammals  in  the  vicinity  of  underwater 
explosions  is  associated  with  gas- 
containing  internal  organs,  such  as  the 
lungs  and  intestines.  The  extent  of 
potential  injur\'  decreases  as:  (1) 
distance  of  the  marine  mammal  from  the 
explosion  increases;  (2)  size  of  the 
marine  mammal  increases:  (3)  depth  of 
the  explosion  and  the  affected  marine 
mammal  decreases;  and.  (4)  size  of  the 
explosive  charge  decreases.  In  addition, 
explosive  charges  confined  in  structure 
pilings  below  the  mudline  produce 
shock  waves  of  lower  pressure  (at  a 
given  distance  from  the  explosion)  than 
free-water  explosions, 

A  computer  model,  developed  to 
predict  the  distances  from  which  marine 
mammals  would  suffer  only  slight 
injurv'  from  underwater  explosions, 
estimated  that  a  bottlenose  dolphin  calf 
would  receive  onlv  slight  injun'  about 
4.000  ft  (1,200  m)  'from  a  1.200-lb  (544- 
kg)  charge  detonated  in  open  water  at  a 
depth  of  125  ft  (38  m).  According  to 
.\PI.  most  structures  scheduled  for 
removal  in  2002  are  located  in  water 
less  than  100  ft  (38  m)  deep.  In  most 
cases,  charges  are  no  greater  than  50  lb 
(22.7  kg)  and  are  confined  within  the 
structure  piles  about  15  ft  (4.6  m)  below 
the  mudline.  Therefore,  as  explained  in 
detail  in  the  EA,  it  may  be  assumed  that 
marine  mammals  more  than  3,000  ft 
(910  m)  from  structures  to  be  removed 
would  avoid  injury  caused  by  the 
explosions, 

An  increase  in  strandings  of 
bottlenose  dolphins  in  the  northwestern 
Gulf  of  Mexico  occurred  in  March  and 
April  1986  following  the  use  of 
explosives  to  remove  oil  and  gas 
structures  in  the  area.  However,  there  is 
no  evidence  linking  the  strandings  to 
the  removal  of  the  structures. 
Furthermore,  observers  at  removals  of 
more  than  525  structures  in  the  Gulf  of 
Mexico  reported  no  indication  of  mjur\- 
or  death  to  bottlenose  or  spotted 
dolphins,  or  any  other  marine  mammal 
related  to  these  structure  removals. 
According  to  observer  reports  required 
by  NMFS  during  the  5-year  duration  of 
the  previous  regulations'  effectiveness. 
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there  were  no  marine  mammal  takes 
associated  with  removal  activities. 

The  best  scientific  information 
available  indicates  that  dolphins  cannot 
hear  well  in  the  frequencies  emitted  by 
explosive  detonations  (Richardson  et 
al,  1991),  and  additional  evidence 
indicates  that  they  may  not  be  able  to 
hear  the  pulse  generated  from  open- 
water  underwater  detonations  of 
explosive  charges  because  of  their  short 
duration  (ca.  0.05  sec)  (Lento,  1992). 
However,  for  purposes  of  this  proposed 
rule,  bottlenose  and  spotted  dolphins 
will  be  considered  to  be  taken  by 
harassment,  as  a  result  of  a  non- 
injurious  physiological  response  to  the 
explosion-generated  Shockwave  and 
potential  behavioral  impacts.  For 
example,  Turl  (1993)  has  suggested  that 
Atlantic  bottlenose  dolphins  may  be 
able  to  detect  low  frequency  sound  by 
some  mechanism  other  then 
conventional  hearing.  In  addition,  there 
may  be  harassment  due  to  tactile  stings 
from  the  Shockwave  accompanying 
detonations.  This  type  of  taking  has 
been  inferred  from  studies  on  humans 
and  seems  plausible  given  studies  on 
dolphin  skin  sensitivity  where 
researchers  (Ridgway,  S.H.  and  DA. 
Carter.  1993:  1990)  concluded  that  the 
most  sensitive  areas  of  the  dolphin  skin 
(mouth,  eyes,  snout,  melon  and 
blowhole)  are  about  as  sensitive  as  the 
skin  of  human  lips  and  fingers. 
Therefore,  even  if  dolphins  are  not 
capable  of  hearing  the  acoustic  signature 
of  the  explosion,  physiological  or 
behavioral  responses  to  those 
detonations  may  still  result. 

Preliminary  Conclusion 

For  the  reasons  discussed  above  and 
in  an  EA  prepared  for  rulemaking. 
NMFS  believes  that  the  proposed 
activity  will  likely  result  in  the  taking 
of  only  small  numbers  of  bottlenose  and 
spotted  dolphins  by  harassment:  the 
total  of  such  taking  during  a  1-year 
period  will  likely  have  only  a  negligible 
impact  on  these  species;  and  the  takings 
will  probably  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
bottlenose  and  spotted  dolphins  for 
subsistence  uses. 

Classification 

This  action  is  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  when 
the  original  rule  was  proposed  (58  FR 
33425.  June  17,  1993),  that,  if  adopted, 
the  rule  would  not  have  a  significant  . 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 


meaning  of  the  Regulatory  Flexibility 
Act.  In  1994,  approximately  10  small 
businesses  were  active  in  removing  oil 
and  gas  structures  in  the  Gulf  of  Mexico. 
These  small  businesses  work  under 
contract  to  major  petroleum  companies, 
which  bear  the  costs  of  mitigation 
measures.  Moreover,  the  mifigation 
measures  required  by  this  proposed  rule 
are  identical  to  those  already  being 
followed  by  these  small  businesses 
during  removal  of  oil  and  gas  structures 
to  protect  endangered  and  threatened 
sea  turtles  and  the  number  of  small 
business  remains  about  the  same  as  in 
1994.  Because  of  this  classification,  a 
regulatory  flexibility  analysis  was 
neither  required  nor  prepared.  This 
action  does  not  alter  those  conclusions. 
Therefore,  the  Chief  Counsel  for 
Regulation  is  again  certifying  that  the 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
These  requirements  are  identical  to 
those  approved  during  previous 
rulemaldng  on  the  same  activity  by  the 
Office  of  Management  and  Budget 
(0MB)  under  section  3504(b)  of  the 
Paperwork  Reduction  Act  issued  under 
OMB  Control  number  0648-0151.  Public 
reporting  burden  for  this  collection  of 
information  was  estimated  to  average 
27.5  hours  per  response,  including  the 
time  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed  and  complete 
and  review  the  collection  of 
information.  Comments  regarding  the 
burden-hour  estimate  or  any  other 
aspect  of  the  collection  of  information 
requirement,  including  suggestions  for 
reducing  the  burden  to  NMFS  and  OMB 
(see  ADDRESSES)  contained  in  this 
proposed  rule  should  be  sent  to  the 
above  individual  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Attention:  NOAA  Desk  Officer, 
Washington,  DC  20503. 

National  Environmental  Policy  Act 

NMFS'  proposed  rule  to  govern  the 
incidental  take  of  bottlenose  and  spotted 
dolphins  during  removal  of  oil  and  gas 
structures  in  the  Gulf  of  Mexico  will  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  In  accordance 
with  section  6.01  of  NOAA 
Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act,  May  20, 


1999),  NMFS  has  analyzed  both  the 
context  and  intensity  of  this  action  and 
determined  based  on  previous 
environmental  assessments  that  the  rule 
proposed  and  the  proposal  to  issue  1- 
year  Letters  of  Authorization  to  the  oil 
and  gas  industry  will  not  individually 
or  cumulatively  result  in  a  significant 
impact  on  the  quality  of  the  human 
environment  as  defined  in  40  CFR 
1508.27  and  is  therefore  categorically 
excluded  from  further  NEPA  analysis. 
As  a  result  of  that  determination,  an 
envirormiental  impact  statement  was 
not  been  prepared.  This  action  is  within 
the  scope  of  the  previous  EA  and  does 
not  alter  its  conclusions. 

This  rule  does  not  contain  policies 
with  federalism  implications  as  that 
term  is  defined  in  E.O.  13132. 

List  of  Subjects  in  50  CFR  Part  216 

Exports.  Fish,  Imports.  Indians, 
Labeling,  Marine  mammals,  Penalties. 
Reporting  and  record  keeping 
requirements.  Seafood.  Transportation. 

Dated:  April  12.  2002. 
William  T.  Hogarth. 

Assistant  Administrator,  National  Marine 
Fisheries  Sennce. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  proposed 
to  be  added  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq..  unless 
otherwise  noted. 

2.  Subpart  M  is  added  to  read  as 
follows: 

Subpart  M— Taking  of  Bottlenose 
Dolphins  and  Spotted  Dolphins 
Incidental  to  Oil  and  Gas  Structure 
Removal  Activities 

Sec. 

216.141  Specified  activity  and  specified 
geographical  region. 

216.142  Effective  dates. 

216.143  Permissible  methods  of  taking; 
mitigation. 

216.144  Prohibitions. 

216.145  Requirements  for  monitoring  and 
reporting. 

216.146  Letters  of  Authorization. 

216.147  Renewal  of  Letters  of 
Authorization. 

216.148  Modifications  to  Letters  of 
Authorization. 
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Subpart  M— Taking  of  Bottlenose 
Dolphins  and  Spotted  Dolphins 
Incidental  to  Oil  and  Gas  Structure 
Removal  Activities 

§216.141    Specified  activity  and  specified 
geographical  region. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  marine 
manunals  by  U.S.  citizens  engaged  in 
removing  oil  and  gas  drilling  and 
production  structures  in  state  waters 
and  on  the  Outer  Continental  Shelf  in 
the  Gulf  of  Mexico  adjacent  to  the  coasts 
of  Texas,  Louisiana,  Alabama, 
Mississippi,  and  Florida.  The 
incidental,  but  not  intentional,  taking  of 
marine  mammals  by  U.S.  citizens 
holding  a  Letter  of  Authorization  is 
permitted  during  the  course  of  severing 
pilings,  well  conductors,  and  related 
supporting  structxires,  and  other 
activities  related  to  the  removal  of  the 
oil  well  structure. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
annually  to  a  total  of  200  takings  by 
harassment  of  bottlenose  dolphins 
[Tursiops  tnincatus)  and  spotted 
dolphins  {Stenella  frontalis  and  S. 
attenuata). 

§216.142    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  May  1 ,  2002  through 
April  31,  2003. 

§  216.143    Permissibie  methods  of  talcing; 
mitigation. 

(a)  The  use  of  the  following  means  in 
conducting  the  activities  identified  in 
§216.141  are  permissible:  Bulk 
explosives,  shaped  explosive  charges, 
mechanical  or  abrasive  cutters,  emd 
underwater  arc  cutters. 

(b)  All  activities  identified  in 

§  216.141  must  be  conducted  in  a 
manner  that  minimizes,  to  the  greatest 
extent  practicable,  adverse  effects  on 
bottlenose  dolphins,  spotted  dolphins, 
and  their  habitat.  When  using 
explosives,  the  following  mitigation 
measures  must  be  utilized: 

(l)(i)  If  bottlenose  or  spotted  dolphins 
are  observed  within  3,000  ft  (910  m)  of 
the  platform  prior  to  detonating  charges, 
detonation  must  be  delayed  until  either 
the  marine  mammal(s)  are  more  than 
3,000  ft  (910  m)  from  the  platform  or 
actions  (e.g.,  operating  a  vessel  in  the 
vicinity  of  the  dolphins  to  stimulate 
bow  riding,  then  steering  the  vessel 
away  from  the  structure  to  be  removed) 
are  successful  in  removing  them  at  least 
3,000  ft  (910  m)  from  the  detonation 
site; 

(ii)  Whenever  the  conditions 
described  in  paragraph  (b)(l)(i)  of  this 


section  occur,  the  aerial  survey  required 
under  §  216.145(b)(1)  must  be  repeated 
prior  to  detonation  of  charges  if  the 
timing  requirements  of  §216. 145(b)(1) 
cannot  be  met. 

(2)  Detonation  of  explosives  must 
occur  no  earlier  them  1  hour  after 
sunrise  and  no  later  than  1  hour  before 
sunset; 

(3)  If  weather  and/or  sea  conditions 
preclude  adequateaerial,  shipboard  or 
subsurface  surveillance,  detonations 
must  be  delayed  until  conditions 
improve  sufficiently  for  surveillance  to 
be  undertaken;  and 

(4)  Detonations  must  be  staggered  by 
a  minimum  of  0.9  seconds  for  each 
group  of  charges. 

§216.144    Prohibitions. 

Notwithstanding  takings  authorized 
by  §  216.143  or  by  a  Letter  of 
Authorization  issued  under  §  216.106, 
the  following  activities  are  prohibited: 

(a)  The  taking  of  a  marine  mammal 
that  is  other  than  imintentional.  except 
that  the  intentional  passive  herding  of 
dolphins  fi-om  the  vicinity  of  the 
platform  may  be  authorized  under 
section  109(h)  of  the  Act  as  described  in 
a  Letter  of  Authorization; 

(b)  The  violation  of,  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  or  renewed  under 
§216.106  or  §216.146; 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  either  not 
specified  in  this  subpart  or  whenever 
the  taking  authorization  for  authorized 
species  has  been  reached; 

(d)  The  use  of  single  explosive 
charges  having  an  impulse  and  pressure 
greater  than  that  generated  by  a  50-lb 
(22.7  kg)  explosive  charge  detonated 
outside  the  rig  piling;  and 

(e)  The  taking  of  a  marine  mammal  in 
water  depths  greater  than  656  ft  (200  m). 

§216.145    Requirements  for  monitoring 
and  reporting. 

(a)  Observer(s)  approved  by  the 
National  Marine  Fisheries  Service  in 
advance  of  the  detonation  must  be  used 
to  monitor  the  area  around  the  site  prior 
to.  during,  and  after  detonation  of 
charges. 

(b)(1)  Both  before  and  after  each 
detonation  episode,  an  aerial  survey  by 
NMFS-approved  obser\'ers  must  be 
conducted  for  a  period  not  less  than  30 
minutes  within  1  hour  of  the  detonation 
episode.  To  ensure  that  no  marine 
mammals  are  within  the  designated 
3,000  ft  (941  m)  safety  zone  nor  are 
likely  to  enter  the  designated  safety 
zone  prior  to  or  at  the  time  of 
detonation,  the  pre-detonation  survey 
must  encompass  all  waters  within  one 
nautical  mil6  of  the  structure. 


(2)  A  second  post-detonation  aerial  or 
vessel  survey  of  the  detonation  site  must 
be  conducted  no  earlier  than  48  hours 
and  no  later  than  1  week  after  the  oil 
and  gas  structure  is  removed,  unless  a 
systematic  underwater  survey,  either  by 
divers  or  remotely-operated  vehicles, 
dedicated  to  marine  mammals  and  sea 
turtles,  of  the  site  has  been  conducted 
within  24  hours  of  the  detonation  event. 
The  aerial  or  vessel  survey  must 
concentrate  down-current  from  the 
structure. 

(3)  The  NMFS  obser\'er  may  waive 
post-detonation  monitoring  described  in 
subparagraph  (b)(2)  of  this  section 
provided  no  marine  mammals  were 
sighted  during  either  the  required  48 
hour  pre-detonation  monitoring  period 
or  during  the  pre-detonation  aerial 
survey. 

(c)  During  all  diving  operations 
(working  dives  as  required  in  the  course 
of  the  removals),  divers  must  be 
instructed  to  scan  the  subsurface  areas 
surrounding  the  platform  (detonation) 
sites  for  bottlenose  or  spotted  dolphins 
and  if  marine  mammals  are  sighted  to 
inform  either  the  U.S.  government 
observer  or  the  agent  of  the  holder  of  the 
Letter  of  Authorization  immediately 
upon  surfacing. 

(d)  In  water  depths  of  492  ft  (150  m) 
or  greater,  or  in  cases  where  divers  are 
not  deployed  in  the  course  of  normal 
removal  operations,  a  remotely  operated 
vehicle  (ROV)  must  be  deployed  prior  to 
detonation  to  scan  areas  below 
structures.  If  marine  mammals  are 
sighted  by  the  ROV  operator  must 
inform  either  the  U.S.  government 
observer  or  the  agent  of  the  holder  of  the 
Letter  of  Authorization  immediately. 

(e)  In  water  depths  of  328  ft  (100  m) 
or  greater,  passive  acoustic  detection 
must  be  employed  prior  to  detonation. 
If  marine  mammals  are  sighted  by  the 
acoustic  detection  device,  the  operator 
must  inform  either  the  U.S.  government 
observer  or  the  agent  of  the  holder  of  the 
Letter  of  Authorization  immediately. 

(f)(1)  A  report  summarizing  the  results 
of  structure  removal  activities, 
mitigation  measures,  monitoring  efforts, 
and  other  information  as  required  by  a 
Letter  of  Authorization,  must  be 
submitted  to  the  Regional 
Administrator.  NMFS.  Southeast 
Region.  9721  Executive  Center  Drive  N, 
St!  Petersburg.  FL  33702  within  30 
calendar  days  of  completion  of  the 
removal  of  the  rig 

(2)  NMFS  will  accept  the  U.S. 
government  obser\'er  report  as  the 
activity  report  if  all  requirements  for 
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reporting  contained  in  the  Letter  of 
Authorization  are  provided  to  that 
observer  before  the  observer's  report  is 
complete. 

§216.146    Letters  of  Authorization. 

(a)  To  incidentally  take  bottlenose  and 
spotted  dolphins  pursuant  to  these 
regulations,  each  company  operating  or 
which  operated  an  oil  or  gas  structure 
in  the  geographical  area  described  in 

§  216.141,  and  which  is  responsible  for 
abandonment  or  removal  of  the 
platform,  must  apply  for  and  obtain  a 
Letter  of  Authorization  in  accordance 
with  §216.106. 

(b)  A  copy  of  the  Letter  of 
Authorization  must  be  in  thepossession 
of  the  persons  conducting  activities  that 
may  involveincidental  takings  of 
bottlenose  and  spotted  dolphins. 

§  216.147    Renewal  of  Letters  of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  §  216.106  for  the  activitv 
identified  in  §  216.141  will  be  renewed 
annually  upon; 


(1)  Timely  receipt  of  the  reports 
required  under  §  216.145(d),  which  have 
been  reviewed  by  the  Assistant 
Administrator  and  determined  to  be 
acceptable; 

(2)  A  determination  that  the 
maximum  incidental  take  authorizations 
in  §  216.141(b)  will  not  be  exceeded; 
and 

(3)  A  determination  that  the 
mitigation  measures  required  under 
§  216.143(b)  and  the  Letter  of 
Authorization  have  been  undertaken. 

(b)  If  a  species'  annual  authorization 
is  exceeded,  the  Assistant  Administrator 
will  review  the  documentation 
submitted  with  the  annual  report 
required  under  §  216.145(d),  to 
determine  that  the  taking  is  not  having 
more  than  a  negligible  impact  on  the 
species  or  stock  involved. 

(c)  Notice  of  issuance  of  a  renewal  of 
the  Letter  of  Authorization  will  be 
published  in  the  Federal  Register. 

§  21 6.1 48    Modifications  to  Letters  of 
Authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  216.106,  except  as 


provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  §  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opportunity  for 
public  comment.  For  purposes  of  this 
paragraph,  renewal  of  a  Letter  of 
Authorization  under  §  216.147,  without 
modification,  is  not  considered  a 
substantive  modification. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.141(b),  the 
Letter  of  Authorization  issued  pursuant 
to  §  216.106,  or  renewed  pursuant  to 
this  section  may  be  substantively 
modified  without  prior  notice  and  an 
opportunity  for  public  comment.  A 
notice  will  be  published  in  the  Federal 
Register  subsequent  to  the  action. 
[FR  Doc.  02-9519  Filed  4-18-02;  8:45  am] 
BILLING  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TM-02-02] 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service. 
USD  A. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  is  announcing  a 
forthcoming  meeting  of  the  National 
Organic  Standards  Board  (NOSB). 
DATES:  The  meeting  dates  are:  Mav  6. 
2002.  8  a.m.  to  5  p.m.:  May  7.  2002.  8 
a.m.  to  5  p.m.:  and.  May  8.  2002.  8  a.m. 
to  11:30  a.m.  Requests  from  individuals 
and  organizations  wishing  to  make  an 
oral  presentation  at  the  meeting  are  due 
bv  the  close  of  business  on  April  25. 
2002. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Clarion  Inn  &  Suites  Conference 
Center.  The  Ballroom  (Walnut/Oak 
Room)  2200  lH-35  South.  Austin. 
Texas.  Requests  for  copies  of  the  NOSB 
meeting  agenda  and  requests  to  make  an 
oral  presentation  at  the  meeting  may  be 
sent  to  Ms.  Katherine  Benham  at  L'SDA- 
AMS-TMD-NOP.  1400  Independence 
Avenue,  S\V,  Room  4008-So..  Ag  Stop 
0268,  Washington.  DC  20250-0200. 
Requests  to  make  an  oral  presentation  at 
the  meeting  may  also  be  sent 
electronically  to  Ms.  Katherine  Benham 
at  katherine. benham&usda. gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mathews,  Program  Manager. 
National  Organic  Program.  (202)  720- 
3252. 

SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA). 
as  amended  (7  U.S.C.  6501  et  seq.] 
requires  the  establishment  of  the  NOSB. 
The  purpose  of  the  NOSB  is  to  make 


recommendations  about  whether  a 
substance  should  be  allowed  or 
prohibited  in  organic  production  or 
handling,  to  assist  in  the  development 
of  standards  for  substances  to  be  used  in 
organic  production  and  to  advise  the 
Secretary  on  other  aspects  of  the 
implementation  of  OFPA.  The  NOSB 
met  for  the  first  time  in  Washington,  DC, 
in  March  1992,  and  currently  has  five 
.committees  working  on  various  aspects 
of  the  organic  program.  The  committees 
are:  Accreditation.  Crops.  Livestock, 
Materials,  and  Processing. 

In  August  of  1994,  the  NOSB 
provided  its  initial  recommendations  for 
the  National  Organic  Program  (NOP)  to 
the  Secretary  of  Agriculture.  Since  that 
time,  the  NOSB  has  submitted  39 
addenda  to  its  recommendations  and 
reviewed  more  than  210  substances  for 
inclusion  on  the  National  List  of 
Allowed  and  Prohibited  Substances. 
The  last  meeting  of  the  NOSB  was  held 
on  October  15-17.  2001,  in  Washington, 
DC. 

The  Department  of  Agriculture 
(USDA)  published  its  final  National 
Organic  Program  regulation  in  the 
Federal  Register  on  December  21.  2000 
(65  FR  80548).  The  rule  became 
effective  April  21,  2001. 

The  principal  purposes  of  the  meeting 
are  to  provide  an  opportunity  for  the 
NOSB  to:  receive  an  update  from  the 
USDA/NOP,  receive  various  committee 
reports,  receive  reports  from  the  Board 
Policy  Task  Force  and  Composting  Task 
Forc(!.  and  review  materials  to 
determine  if  they  should  be  included  on 
the  National  List  of  Allowed  and 
Prohibited  Substances. 

The  Livestock  Committee  will  present 
for  NOSB  consideration  its 
recommendations  on  "feed 
ingredients."  "dairy  animal 
replacement."  'access  to  outdoors  for 
poultry"  and  "excipients  in 
medications.  The  Materials  Committee 
will  explain  the  materials  review 
process,  report  on  petitioned  materials, 
and  present  for  NOSB  consideration  its 
recommendation  on  Konjac  Flour.  The 
Materials  Committee  will  also  present 
11  materials  for  possible  inclusion  on 
the  National  List  of  Allowed  and 
Prohibited  Substances.  The  Processing 
Committee  will  discuss  clarification  of 
Section  205.606 — Natural  Flavors,  and 
review  guidelines/comments  for 
determining  which  processing 
technologies  require  review  by  NOSB. 


The  Processing  Committee  will  also 
present  for  NOSB  consideration  its 
recommendations  on  documentation 
requirements  regarding  the  nonuse  of 
prohibited  substances  and  compliance 
with  National  List  annotations,  and 
CR-AS  materials  as  inerts.  The  Crops 
committee  will  present  for  NOSB 
consideration  its  recommendations  on 
composting,  hydroponir  production, 
organic  planting  stock  and  transitional 
products  The  Accreditation  Committee 
will  lead  discussions  on  grower  group 
certification  criteria,  accreditation 
complaint  procedures,  and  certifying 
agent  issues.  Finally,  the  International 
Committee  will  discuss  a  proposed 
recommendation  on  US/EU 
F.quivalency. 

Materials  to  be  reviewed  at  the 
meeting  by  the  NOSB  are  as  follows:  for 
Crop  Production:  Calcium  Oxide. 
Cal(  iuni  Hvdroxide.  Potassium  Sorbate, 
Sodium  Proprionate  and  Sodium 
Nitrate:  tor  Crops  and  Livestock 
Production:  Spinosad;  and  for 
Processing:  Gelatin.  Dewaxed  Flake 
Shellak.  (Calcium  Stearate. 
Diethvlaminoethanol.  and  Glycerol 
Monoleate. 

For  further  information,  see  http:// 
l^^^■^\■. ams.usdo.gov/nop.  Copies  of  the 
NOSB  meeting  agenda  can  be  requested 
from  Ms.  Katherine  Benham  by 
telephone  at  (202)  205-7806;  or  by 
accessing  the  NOP  Web  site  at  http:// 
mnr.oms.  usda.gov/nop. 

The  meeting  is  open  to  the  public. 
The  NOSB  has  scheduled  time  for 
public  input  on  Monday.  May  6.  2002. 
from  8:45  a.m.  until  10:45  a.m.:  and 
Wednesday.  May  8,  2002,  from  10  a.m. 
until  1 1  a.m..  at  the  Clarion  Inn  &  Suites 
Conference  Center,  The  Ballroom 
(Walnut/Oak  Room),  2200  IH-35  South. 
Austin,  Texas.  Individuals  and 
organizations  wishing  to  make  an  oral 
presentation  at  the  meeting  may  forward 
their  request  bv  facsimile  to  Ms. 
Katherine  Benham  at  (202)  205-7808 
While  persons  wishing  to  make  a 
presentation  may  sign  up  at  the  door. 
ad\ance  registration  will  ensure  that  a 
person  has  the  opportunity  to  speak 
during  the  allotted  time  period  and  will 
help  the  NOSB  to  better  manage  the 
meeting  and  to  accomplish  its  agenda. 
Individuals  or  organizations  will  be 
given  approximateh  5  minutes  to 
present  their  views.  All  persons  making 
an  oral  presentation  are  requested  to 
provide  their  comments  in  writing. 
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Written  submissions  may  contain 
information  other  than  that  presented  at 
the  oral  presentation. 

Written  comments  must  be  submitted 
to  Ms.  Benham  at  the  above  address 
prior  to  or  after  the  meeting.  Written 
comments  may  also  be  submitted  at  the 
meeting.  Persons  submitting  written 
comments  at  the  meeting  are  asked  to 
provide  30  copies. 

Interested  persons  may  visit  the 
NOSB  portion  of  the  NOP  Web  site 
http://www.ams.usda.gov/nop  to  view 
available  documents  prior  to  the 
meeting.  Approximately  6  weeks 
following  the  meeting  interested 
persons  will  be  able  to  visit  the  NOSB 
portion  of  the  NOP  website  to  view 
documents  from  this  meeting. 

Dated:  April  12.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Senice. 

|FR  Doc.  02-9.576  Filed  4-18-02;  8:45  am] 

BILLING  CODE  341CM)2-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Public  IMeetings  of  Advisory 
Committee  on  Beginning  Farmers  and 
Ranchers 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  of  public  meetings. 

summary:  The  Farm  Service  Agency 
(FSA)  is  issuing  this  notice  to  advise  the 
public  that  meetings  of  the  Advisory 
Committee  on  Beginning  Farmers  and 
Ranchers  (Committee)  will  be  held  to 
discuss  various  beginning  fanner  issues, 
including  recommendations  drafted  at 
last  year's  meetings. 

DATES:  The  public  meetings  will  be  held 
May  6-7.  2002.  The  first  meeting  on 
May  6.  2002.  will  start  at  1  p.m.  and  end 
at  5  p.m.  On  May  7,  2002.  the  meeting 
will  begin  at  8  a.m.  and  end  by  4  p.m. 
All  meetings  will  be  held  at  the  Adams 
Mark  Hotel.  Fourth  and  Chestnut.  St. 
Louis.  Missouri,  telephone  (314)  241- 
7400.  All  times  noted  are  Central 
Standard  Time  (CST). 
ADDRESSES:  Mark  Falcone,  Designated 
Federal  Official  for  the  Advisory 
Committee  on  Beginning  Farmers  and 
Ranchers.  Farm  Service  Agency.  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue.  SW.  STOP  0522. 
Washington,  DC  20250-0522:  telephone 
(202)  720-1632;  FAX  (202)  690-1117;  e- 
mail  mark_faIcone@wdc.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Falcone  at  (202)  720-1632. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Agricultural  Credit  Improvement 


Act  of  1992  (Pub.  L.  102-554)  required 
the  Secretary  of  Agriculture  to  establish 
the  Committee  for  the  purpose  of 
advising  the  Secretary  on  the  following: 

(1)  The  development  of  a  program  of 
coordinated  financial  assistance  to 
qualified  beginning  farmers  and 
ranchers  required  by  section  309(i)  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (Federal  and  State 
beginning  farmer  programs  provide  joint 
financing  to  beginning  farmers  and 
ranchers);  (2)  methods  of  maximizing 
the  number  of  new  farming  and 
ranching  opportunities  created  through 
the  program;  (3)  methods  of  encouraging 
States  to  participate  in  the  program;  (4) 
the  administration  of  the  program;  and 
(5)  other  methods  of  creating  new 
farming  or  ranching  opportunities. 

Departmental  Regulation  1042-119 
dated  January  15.  2001,  formally 
established  the  Committee  and 
designated  FSA  to  provide  support.  The 
Committee  meets  at  least  once  a  year 
and  all  meetings  are  open  to  the  public. 
The  duration  of  the  Committee  is 
indefinite. 

Earlier  meetings  of  the  Committee, 
held  August  31-September  2.  1999, 
April  11-12,  2000.  and  June  19-20, 
2001.  provided  an  opportunity  for 
members  to  exchange  ideas  on  ways  to 
increase  opportunities  for  beginning 
farmers  and  ranchers  through  Federal- 
State  partnerships  and  to  encourage 
more  State  participation.  Members 
discussed  various  issues  and  drafted 
numerous  recommendations,  which 
were  provided  to  the  Secretary.  Many  of 
last  year's  recommendations  were 
included  in  the  proposed  2002  Farm 
Bill,  which  members  will  discuss,  along 
with  other  issues  that  were  tabled  at  last 
year's  meetings. 

Attendance  is  open  to  all  interested 
persons  but  limited  to  space  available. 
Anyone  wishing  to  make  an  oral 
statement  should  submit  their  request  in 
writing  (letter,  fax.  or  e-mail)  to  Mark 
Falcone  at  the  above  address. 
Statements  should  be  received  no  later 
than  May  1,  2002.  Requests  should 
include  the  name  and  affiliation  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  The  floor  will  be  open 
to  oral  presentations  beginning  at  1:00 
p.m.  CST  on  May  7,  2002.  Comments 
will  be  limited  to  5  minutes,  and 
presenters  will  be  approved  on  a  first- 
come,  first-served  basis. 

Persons  with  disabilities  who  require 
special  accommodations  to  attend  or 
participate  in  the  meetings  should 
contact  Mark  Falcone  by  May  1,  2002. 


Signed  in  Washington,  DC,  on  April  12, 
2002. 
)ames  R.  Little, 

Administrator.  Farm  Senice  Agency. 
IFRDoc.  02-9735  Filed  4-17-02;  1:29  pm] 
BILLING  CODE  3410-0&-P 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Request  for  Applications  (RFA):  Crop 
Insurance  Education  and  Information 
Programs  for  Farmers  and  Ranchers  in 
Targeted  States 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Federal  Crop  Insurance 
Education  and  Information  Programs  for 
Farmers  and  Ranchers  in  Targeted 
States. 

SUMMARY:  In  accordance  with  section 
524  of  the  Federal  Crop  Insurance  Act 
(Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  announces  the 
availability  of  approximately  $2  million 
for  cooperative  agreements  that  will  be 
used  to  establish  crop  insurance 
education  and  information  programs  in 
fifteen  States  that  have  been  determined 
to  have  low  participation  or  are 
underserved  by  the  crop  insurance 
program.  Funding  will  be  limited  to  a 
maximum  of  one  project  in  each  of  the 
fifteen  States.  Awards,  on  a  competitive 
basis,  will  be  for  a  period  of  up  to  one 
year.  This  announcement  lists  the 
information  needed  to  submit  an 
application  for  these  funds. 
CLOSING  DATES:  The  closing  date  and 
time  for  receipt  of  applications  is  5  p.m. 
EST  on  June  3.  2002.  The  agency  will 
not  consider  applications  received  after 
the  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 
are  encouraged  to  contact;  Lydia 
Astorga,  USDA-RMA-RME.  1400 
Independence  Ave.  SW..  Stop  0808, 
(Portals  Bldg.,  Suite  508),  Washington, 
DC  20250-0808,  phone:  202-260-4728, 
fax:  202-690-3605.  e-mail: 
Lydia_Astorga@wdc.usda.gov.  You  may 
also  obtain  information  regarding  this 
announcement  from  the  RMA  Web  site 
at:  www.rnia.usda.gov. 

Applicants  may  dowmload  an 
applications  package  from  the  Risk 
Management  Agency  (RMA)  Web  site  at: 
www.nna.usda.gov.  Applicants  may 
also  request  an  application  package 
from:  Lydia  Astorga.  USDA-RMA-RME, 
1400  Independence  Ave.  SW..  Stop 
0808,  (Portals  Bldg..  Suite  508). 
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Washington.  DC  20250-0808,  phone: 
202-260-4728, fax:  202-690-3605, e- 
mail:  Lydia_Astorga@wdc. usda.gov. 

Applicants  are  strongly  encouraged  to 
submit  completed  and  signed 
application  packages  using  overnight 
mail  or  deliven,'  serx'ice  to  ensure  timely 
receipt  by  the  USDA.  The  applicable 
address  for  such  submissions  is:  RME 
Cooperative  Agreement  Program,  c/o 
Lvdia  Astorga,  USDA-RMA-RME,  1250 
Marvland  Ave.  S\V.,  Suite.  508, 
Washington.  DC  20024. 

Completed  and  signed  application 
packages  sent  via  the  U.S.  Postal  Ser\'ice 
must  be  sent  to  the  following  address: 
RME  Cooperative  Agreement  Program, 
c/o  Lydia  Astorga,  USDA-RMA-RME, 
1400  Independence  Ave.  SW.,  Stop 
0808,  (Portals  Bldg.  Suite  508), 
Washington,  DC  20250-0808. 

Paperwork  Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  chapter  25).  the 
collection  of  information  requirements 
contained  in  this  announcement  have 
been  approved  under  0MB  Document 
Nos.  0348-0043.  0348-0044,  and  0348- 
0046.  The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
10.450. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  six 
parts: 

Part  1 — Genera!  Information 

A.  Authority 

B.  Background 

C.  Project  Goals 

D.  Purpose 

Part  II — Program  Objectives  and 
Requirements 

A.  Eligible  Applicants 

B.  Project  Period 

C.  Availability  of  Funds  and  Amounts 
Part  III — Program  Description 

A.  Recipient  Activities 

B.  RMA  Activities 

Part  IV — Preparation  of  an  Application 

A.  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 

D.  Acknowledgement  of  Applications 
Part  V — Review  Process 

A.  General 

B.  Evaluation  Criteria  and  Weights 

C.  Confidentiality 

Part  VI — Additional  Information 

A.  Access  to  Panel  Review  Information 

B.  Notification  of  Cooperative  Agreement 
Awards 

C.  Confidential  Aspects  of  Proposals  and 
Awards 

D.  Reporting  Requirements 

E.  Audit  Requirements 

F.  Prohibitions  and  Requirements  with 
Regard  to  Lobbying 


Part  I — General  Information 

A.  Authority 

This  program  is  authorized  under 
section  524(a)(2)  of  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1524(a)(2)). 

B.  Background 

FCIC  is  committed  to  meeting  the 
crop  insurance  needs  of  the  nations 
farmers  and  ranchers.  It  does  this  by 
offering  Federal  crop  insurance 
products  through  a  network  of  private- 
sector  partners,  overseeing  the  creation 
of  new  crop  insurance  products,  seeking 
enhancements  in  existing  products, 
ensuring  the  integrity  of  crop  insurance 
programs,  offering  outreach  programs 
aimed  at  equal  access  and  participation 
in  underserved  communities,  and 
providing  crop  insurance  education  and 
information. 

FClC's  educational  mission  was 
strengthened  significantly  with  the 
enactment  of  section  524  of  the  Act. 
This  section  increases  the  funding  for 
educational  and  outreach  efforts  in 
States  that  have  historically  been 
underserved  by  Federal  crop  insurance 
program.  In  accordance  with  section  524 
of  the  Act,  the  Secretary  of  Agriculture 
determined  that  the  fifteen  States  that 
met  the  criteria  for  "underser\'ed"  were 
Maine,  New  Hampshire,  Vermont. 
Connecticut,  Rhode  Island, 
Massachusetts,  New  York.  New  Jersey. 
Delaware.  Maryland.  Pennsylvaniar 
West  Virginia,  Utah.  Nevada,  and 
Wyoming.  These  states  are  collectively 
referred  to  as  the  "Targeted  States." 

C.  Project  Goals 

The  goals  of  these  educational 
projects  if  to  provide  farmers  and 
ranchers  with  urgently  needed  training 
and  information  tg  be  able  to 
imderstand: 

•  The  kinds  of  risks  addressed  by 
Federal  crop  insurance  and  other  risk 
management  tools; 

•  The  types  of  existing  and  emerging 
crop  insurance  products  available: 

•  How  the  use  of  crop  insurance  can 
help  them  manage  risk;  and 

•  How  the  use  of  crop  insurance  can 
affect  other  risk  management  decisions, 
such  as  the  use  of  marketing  and 
financial  tools. 

D.  Purpose 

The  purpose  of  this  program  is  to 
ensure  that  farmers  and  ranchers  in  the 
Targeted  States  take  full  advantage  of 
existing  and  emerging  Federal  crop 
insurance  products  and  other  risk 
management  tools.  Each  cooperative 
agreement  awarded  through  this 
program  will  provide  the  recipient  with 
funds,  guidance,  and  the  substantial 


involvement  of  the  Risk  Management 
Agency  (RMA)  to  carr>  out  a  crop 
insurance  education  and  information 
program  in  a  Targeted  State. 

For  some  farms  in  Targeted  States,    ' 
existing  Federal  crop  insurance 
products  are  either  not  available  or  need 
significant  enhancements  to  provide 
effective  protection.  The  2000  Act 
envisions  new  and  enhanced  insurance 
products  that  will  meet  the  needs  of  an 
increased  number  of  farmers  and 
ranchers.  Until  these  new  products  are 
available,  producers  would  still  benefit 
from  crop  insurance  education  to 
provide  a  solid  foundation  of  knowledge 
for  when  such  products  envisioned  m 
the  2000  Act  will  be  offered. 

The  ideal  time  to  reach  producers 
with  education  programs  in  most 
Targeted  States  is  after  ban  esting  has 
ended  and  before  spring  plantmgs 
begin — roughly  a  period  of  November 
through  March.  Therefore,  this 
announcement  anticipates  that 
educational  activities  directed  towards 
producers  will  be  planned  mostly  for 
the  November.  2002  through  March. 
2003  period.  However,  it  does  not  limit 
educational  activities  to  this  time 
period.  To  reach  producers  during  the 
peak  educational  period,  it  is 
anticipated  that  project  leaders  will 
need  sufficient  lead-time  to  organize 
and  schedule  events,  commit  funds  to 
reserve  event  facilities,  gather  materials, 
raise  awareness,  and  otherwise  make  the 
preparations  needed  to  ensure  producer 
participation.  Most  of  all,  project  leaders 
need  time  to  foster  the  cooperation  and 
active  support  of  organizations  with 
close  ties  to  local  producers  The 
cooperation  of  such  organizations  is 
essential  in  influencing  local  producers 
to  participate  in  the  type  of  activities 
envisioned  in  this  educational  program. 

Part  II — Program  Objectives  and 
Requirements 

A.  Eligible  Applicants 

Eligible  applicants  include  State 
departments  of  agriculture.  State  land- 
grant  universities,  non-profit 
agricultural  organizations,  and  other 
public  or  private  organizations  with  the 
local  experience  needed  to  lead  an 
educational  program  for  farmers  and 
ranchers  within  the  Targeted  States. 
Applicants  may  apply  to  deliver 
education  in  more  than  one  State,  but  a 
separate  application  must  be  submitted 
for  each  State.  Applications  for  projects 
directed  to  producers  outside  of  the 
Targeted  States  will  not  be  considered 
for  funding. 
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B.  Project  Period 

Funding  will  be  limited  to  a 
maximum  of  one  project  for  each 
Targeted  State.  Each  project  will  be 
funded  for  a  period  of  up  to  one  year  for 
the  activities  described  in  this 
announcement. 

C.  Availability  of  Funds  and  Amounts 
Approximately  $2,000,000  is  available 

in  fiscal  year  2002  to  fund  up  to  15 
projects,  a  maximum  of  one  project  for 
each  of  the  Targeted  States.  It  is 
expected  that  the  awards  will  be  made 
[30  days  after  application  deadline]  The 
maximum  funding  amount  available  for 
each  Targeted  State's  project  is  as 
follows: 


Maine  

New  Hampshire 

Vermont  

Connecticut 

Rtiode  Island  .... 
Massachusetts  .. 

New  York  

New  Jersey 

Pennsylvania  .... 

Maryland 

Delaware 

West  Virginia  .... 

Nevada  

Utah  

Wyoming 


Total 


$102,000 

77,000 

103,000 

99,000 

70,000 

94.000 

276.000 

117,000 

342,000 

167,000 

115,000 

93,000 

89,000 

132,000 

124,000 


2,000,000 


These  project  funding  maximums 
were  determined  by  first  allocating 
approximately  half  the  funds  by 
providing  an  equal  amount  of  $67,667  to 
each  Targeted  State.  The  remaining 
funds  were  allocated  on  a  pro  rata  basis 
according  to  each  Targeted  State's  share 
of  1999  agricultural  cash  receipts 
relative  to  the  total  for  all  Targeted 
States.  The  totals  of  both  allocations  for 
each  Targeted  State  were  then  rounded 
to  the  nearest  $1,000. 

Part  m — Program  Description 

In  conducting  activities  to  achieve  the 
purpose  and  goals  of  this  program,  the 
applicant  will  be  responsible  for  the 
activities  listed  under  paragraph  A  of 
this  part.  RMA  will  provide  substantial 
technical  assistance  on  the  presentation 
and  dissemination  of  Federal  crop 
insurance  information  and  will  be 
specifically  responsible  for  the  activities 
listed  under  paragraph  B. 

A.  Recipient  Activities 

The  applicant  will  be  required  to 
perform  the  following  activities: 

1.  Assemble  a  crop  insurance 
curriculum  for  the  producers  in  the 
Targeted  State.  This  will  include:  (a) 
Gathering  existing  instructional 
materials  that  meet  the  local  crop 
insurance  needs  of  agricultiual 
producers;  (b)  identifying  instructional 


gaps  in  existing  materials;  and  (c) 
developing  new  materials  or  modifying 
existing  materials  to  fill  existing  gaps. 

2.  Develop  and  conduct  a  promotional 
program.  This  program  will  include 
activities  using  media,  newsletters, 
publications,  or  other  informational 
dissemination  techniques  that  are 
designed  to:  (a)  Raise  awareness  for  crop 
insurance;  (b)  inform  producers  of  the 
availability  of  crop  insurance  and  (c) 
inform  producers  of  the  educational 
curriculum  being  offered. 

3.  Deliver  education  and  information 
to  agribusiness  professionals.  This  will 
include  organizing  and  delivering 
training  to  those  agribusiness 
professionals  in  the  Targeted  States  that 
have  frequent  opportunities  to  advise 
farmers  and  to  those  individuals  that 
will  directly  train  producers  under  this 
program. 

4.  Organize  and  deliver  the  education 
curriculum  developed  in  subparagraph 
(1)  to  agricultural  producers  in  the 
Targeted  States.  This  will  include 
organizing  and  delivering  the 
curriculum  through  trained  instructors 
to  local  farmers  and  ranchers  in  the 
Targeted  States. 

5.  Use  a  program  logo  and  design 
provided  by  RMA  for  all  instructional 
and  promotional  material. 

6.  Document  all  education  and 
preparatory  activities  done  and  the 
results  of  such  activities  under  the 
cooperative  agreement,  state  the 
evaliftition  criteria  to  be  used  to 
determine  whether  the  educational 
program  was  a  success,  and  work  with 
an  RMA-selected  contractor  to  evaluate 
all  educational  activities  and  advise 
RMA  as  to  the  effectiveness  of  activities. 

7.  Create  and  implement  a  program 
delivery  plan  that  contains  each  of  the 
tasks  to  be  performed  to  accomplish  all 
the  goals  and  responsibilities  under  this 
announcement,  the  maimer  in  which 
task  and  goal  will  be  accomplished, 
including  RMA's  role  and 
responsibilities,  and  the  dates  by  which 
such  tasks  will  be  completed. 

B.  RMA  Activities 

RMA  will  be  responsible  for  the 
following  activities: 

1 .  Collaborate  on  organization  of  the 
crop  insurance  education  curriculum 
developed  by  the  applicant  for 
producers  in  the  Targeted  State.  This 
will  include:  (a)  Serving  on  curriculum 
development  workgroups;  (b)  providing 
curriculum  developers  with  fact  sheets 
and  other  crop  insurance  publications 
from  RMA;  (c)  advising  the  applicant  on 
the  materials  available  over  the  internet 
through  the  AgRisk  Education  Library; 
(d)  advising  the  applicant  on  technical 
issues  related  to  crop  insurance 
instructional  materials;  (e)  advising  the 


applicant  on  the  use  of  the  standardized 
design  and  layout  formats  to  be  used  on 
program  materials;  and  (f)  reviewing 
and  approving  in  advance  all 
educational  materials  for  technical 
accuracy. 

2.  Collaborate  on  a  promotional 
program  for  raising  awareness  on  crop 
insurance  and  for  informing  producers 
of  educational  opportimities  in  the 
Targeted  States.  This  will:  (a)  Serving  on 
workgroups  that  plan  promotional 
programs;  (b)  advising  the  applicant  on 
technical  issues  relating  to  the 
presentation  of  crop  insurance  products 
in  promotional  materials;  (c) 
participating,  as  appropriate,  in  media 
programs  designed  to  raise  general 
awareness  or  provide  farmers  with  crop 
insurance  education;  and  (d)  reviewing 
and  approving  in  advance  all 
promotional  plans,  materials,  and 
programs. 

3.  Collaborate  on  the  organization  and 
delivery  of  training  to  agribusiness 
leaders  and  producer  trainers.  This 
would  include:  (a)  Advising  the 
applicant  on  technical  issues  related  to 
the  delivery  of  crop  insurance  education 
and  information  to  agribusiness 
professionals;  (b)  assisting  the  applicant 
in  informing  crop  insurance 
professioneils  about  agribusiness 
training  plans  and  scheduled  meetings; 
(c)  participating,  in  the  presentation  of 
training  to  agribusiness  professionals; 
and  (d)  reviewing  and  approving  in 
advance  all  agribusiness  training  plans. 

4.  Collaborate  on  the  organization  and 
delivery  of  crop  insurance  education  to 
agricultural  producers.  This  will 
include:  (a)  Advising  the  applicant  on 
technical  issues  relating  to  the  delivery 
of  crop  insurance  education  and 
information  to  farmers  and  ranchers;  (b) 
assisting  the  applicant  in  informing  crop 
insurance  professionals  about  farmer 
and  rancher  training  activities;  and  (c) 
reviewing  and  approving  in  advance  all 
producer  training  plans. 

In  addition  to  the  specific  activities 
listed  above,  the  applicant  may  suggest 
other  activities  that  would  contribute 
directly  to  the  purpose  of  this  program. 
For  any  additional  activity  suggested, 
the  applicant  should  identify  specific 
ways  in  which  RMA  could  have 
substantial  involvement  in  that  activity. 

Part  rv — Preparation  of  an  Application 

A.  Program  Application  Materials 

Program  application  materials  under 
this  announcement  may  be  downloaded 
fi-om  the  RMA  Web  site  at: 
www.nna.usda.gov.  Applicants  may 
also  request  application  materials  from: 
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Lydia  Astorga,  USDA-RMA-RME.  1400 
Independence  Ave.  SVV..  Stop  0808. 
(Portals  Bldg..  Suite  508).  Washington. 
DC  20250-0808.  phone:  (202)  260-4728, 
fax:  (202)  690-3605.  e-mail: 
Lydia_Astorga@wdc.usda.gov. 

B.  Content  of  Applications 

A  complete  and  valid  application 
package  must  include  the  following: 

1.  A  completed  amd  signed  OMB 
Standard  Form  424.  "Application  for 
Federal  Assistance". 

2.  A  completed  and  signed  OMB 
Standard  Form  424-A.  "Budget 
Information — Non-construction 
Programs". 

3.  A  written  narrative  (limited  to  10 
single-sided  pages)  that  describes  the 
educational  project,  the  program 
delivery  plan,  the  evaluation  criteria  to 
determine  whether  the  program  was 
successful,  and  provides  reviewers  with 
sufficient  information  to  effectively 
evaluate  the  application  under  the 
criteria  contained  in  Part  V. 

4.  An  Appendix  containing  any 
attachments  that  may  support 
information  in  the  narrative  (Optional) 

5.  A  completed  and  signed  OMB 
Standard  Form  LLL,  "Disclosure  of 
Lobbying  Activities." 

C.  Submission  of  Applications 

An  original  and  two  copies  of  the 
completed  and  signed  application  must 
be  submitted  in  one  package  at  the  time 
of  initial  submission. 

All  applications  must  be  submitted  by 
the  deadline.  Applications  that  do  not  . 
meet  all  the  requirements  in  this 
announcement  are  considered  as  late 
applications.  Late  applications  will  not 
be  considered  in  the  ciorrent 
competition  and  will  be  returned  to  the 
applicant. 

Applications  submitted  through 
express,  overnight  mail  or  another 
delivery  service  will  be  considered  as 
meeting  the  announced  deadline  if  they 
are  received  in  the  mailroom  at  the 
address  stated  above  for  express, 
overnight  mail  or  another  delivery 
service  on  or  before  the  deadline. 
Applicants  are  cautioned  that  express, 
overnight  mail  or  other  delivery  services 
do  not  always  deliver  as  agreed. 
Applicants  should  take  this  into  account 
because  failure  of  such  delivery  services 
will  not  extend  the  deadline.  The 
address  must  appear  on  the  envelope  or 
package  containing  the  application  with 
the  note  "Attention:  Crop  Insurance 
Education  and  Information  Program." 

Mailed  applications  will  be 
considered  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  in  the  mailroom  at 
the  address  stated  above  for  mailed 


applications.  Applicants  are  responsible 
for  mailing  applications  well  in 
advance,  to  ensure  that  applications  are 
received  on  or  before  the  deadline  time 
and  date.  Applicants  using  the  U.S. 
Postal  Servi'^e  should  allow  for  the  extra 
time  for  deliver}-  due  to  the  additional 
security  measures  that  mail  delivered  to 
government  offices  in  the  Washington 
DC  area  now  requires.  RMA  cannot 
accommodate  transmissions  of 
applications  by  facsimile  or  through 
other  electronic  media.  Therefore, 
applications  transmitted  electronically 
will  not  be  accepted  regardless  of  the 
date  or  time  of  submission  or  the  time 
of  receipt. 

D.  Acknowledgement  of  Applications 

Receipt  of  applications  will  be 
acknowledged  by  e-mail,  whenever 
possible.  Therefore,  applicants  are 
encouraged  to  provide  e-mail  addresses. 
If  an  e-mail  address  is  not  indicated  on 
an  application,  receipt  will  be 
acknowledged  by  letter. 

When  received  by  RMA.  applications 
will  be  assigned  an  identification 
number.  This  number  will  be 
communicated  to  applicants  in  the 
acknowledgement  of  receipt  of 
applications.  An  applications 
identification  number  should  be 
referenced  in  all  correspondence 
regarding  the  application.  If  the 
applicant  does  not  receive  an 
acknowledgement  within  60  days  of  the 
submission  deadhne,  the  applicant 
should  contact  Lydia  Astorga  at  (202) 
260-4728. 

Part  V — Review  Process 

A.  General 

Each  application  will  be  evaluated 
using  a  two-part  process.  First,  each 
application  will  be  screened  by  RMA 
personnel  to  ensure  that  it  meets  the 
requirements  in  this  announcement 
sorted  by  the  Targeted  State  in  which 
the  applicant  proposes  to  deliver  crop 
insurance  education  and  information. 
Each  application  that  meet  the 
deadlines  and  are  in  conformance  with 
all  requirements  in  this  announcement 
will  be  reviewed  competitively. 

Second,  a  review  panel  will  consider 
the  merits  of  applications  that  pass  the 
initial  screen.  The  panel  for  each 
application  will  be  comprised  of  not 
less  than  three  independent  reviewers 
from  USDA,  other  federal  agencies,  and 
others  representing  public  and  private 
organizations,  as  needed.  The  narrative. 
and  any  appendixes,  provided  by  each 
applicant  will  be  used  by  the  review 
panel  to  evaluate  the  merits  of  the 
project  that  is  being  proposed  for 
funding.  The  panel  will  examine,  rank. 


and  score  applications  in  each  Targeted 
State  based  on  the  "Evaluation  Criteria 
and  Weights"  contained  in  this 
paragraph  B  of  this  part.  Each  Targeted 
State's  applications  will  be  evaluated, 
ranked,  and  scored  independently. 

Applications  will  be  evaluated  in 
each  of  the  five  criteria  listed  below  and 
the  top  five  applications  for  each 
Targeted  State  will  be  ranked  one 
through  five,  with  one  being  the  highest, 
for  each  categon.'.  Each  criteria  has 
specific  elements  that  the  panel  will  - 
look  at  when  evaluating  the  applications 
and  ranking  them.  A  specific  number  of 
points  are  assigned  to  each  of  the  top 
five  rankings.  The  numerical  scored  will 
be  supported  by  explanatory'  statements 
on  the  formal  rating  form  describing  the 
major  strengths  and  weaknesses  under 
each  applicable  criteria  contained  in 
paragraph  B  of  this  part. 

Aher  evaluating  each  of  the 
applications,  the  scores  for  each 
reviewer  on  the  panel  will  be  averaged 
for  each  criterion.  After  the  scores  for 
each  criterion  have  been  averaged,  they 
will  be  totaled  together  to  determine  the 
final  score.  This  ranking  scheme 
assumes  that  at  least  five  applications 
are  available  for  evaluation  in  each 
Targeted  State,  If  less  than  five 
applications  are  available  for  a  Targeted 
State,  then  for  each  criterion,  ^evie^^'ers 
will  assign  the  available  applications  to 
one  of  the  five  available  ranking  slots 
with  its  associated  score,  according  to 
the  application's  merits  with  respect  to 
that  criterion.  If  the  final  score  of  the 
highest  rated  application  for  a  Targeted 
State  is  less  that  50,  the  panel  may,  at 
its  discretion,  recommend  not  funding 
the  application. 

After  all  applications  have  been  rated, 
ranked,  and  scored,  a  lottery'  will  be 
used  to  resolve  any  instances  of  a  tie 
total  score  for  the  wirming  application 
for  a  given  State.  If  such  a  lottery  is 
required  for  a  given  Targeted  State,  the 
names  of  all  tied  applicants  will  be 
entered  into  a  drawing.  The  first 
applicant  drawn  will  be  recommended 
to  receive  a  cooperative  agreement  for 
that  Targeted  State. 

The  review  panel  will  report  to  the 
Manager  of  FCIC  on  the  results  from 
each  Targeted  State.  The  panel's  report 
will  include  the  recommended 
applicant  to  receive  a  cooperative 
agreement.  If  the  final  score  of  the 
highest  rated  application  for  a  Targeted 
State  is  less  that  50.  the  panel  may.  at 
its  discretion,  recommend  not  funding 
the  application.  The  Manager  of  FCIC 
will  make  the  final  determination  on 
those  applications  that  will  be  awarded 
funding. 
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B.  Evaluation  Criteria  and  Weights 

Applications  will  be  evaluated 
according  to  the  following  criteria: 

1.  Management — maximum  15  points 

The  applicant  must  demonstrate  their 
ability  to  implement  sound  and  effective 
management  practices  and  have  the 
organizational  skills,  leadership,  and 
experience  in  delivering  services  or 
programs  that  assist  agricultural 
producers  in  the  Targeted  State.  If  they 
have  been  recipients  of  other  Federal  or 
other  government  grants,  cooperative 
agreements,  or  contracts,  the  applicant 
must  also  detail  that  they  have 
consistently  complied  with  financial 
and  program  reporting  and  auditing 
requirements.  Applicants  that  will 
employ,  or  have  access  to,  personnel 
who  have  experience  in  directing 
agricultural  programs  or  providing 
educations  programs  that  benefit 
producers  in  the  Targeted  State  will 
receive  higher  rankings. 

The  application  ranking  and  scoring 
for  each  Targeted  State  for  the 
Management  criteria  are: 


3.  Goals  and  Objectives — maximum  25 
points 

For  each  of  the  applicant's 
responsibilities  contained  in  part  III,  the 
applicant  must  demonstrate  that  it  can 
establish  specific  goals,  tasks,  and  time 
lines  that  further  the  purpose  of  this 
program.  Applicants  will  obtain  a 
higher  ranking  to  the  extent  that  the 
goals  envisioned  for  each  task  of  the 
project  are  specific,  measurable, 
realistic,  have  specific  time  frames  for 
completion,  and  relate  directly  to  the 
required  activities  and  program 
objectives  described  in  this 
announcement. 

The  application  ranking  and  scoring 
for  each  State  for  the  Goals  and 
Objectives  criteria  are: 


Ranking 


Highest  

2nd  Highest 
3rd  Highest  . 
4th  Highest  . 
5th  Highest  . 


Scoring 


15  points 
12  points. 
9  points. 
6  points. 
3  points. 


2.  Partnering — maximum  25  points 

The  applicant  must  demonstrate 
experience  and  capacity  to  partner  with 
and  gain  the  support  of  grower 
organizations,  agribusiness 
professionals,  and  agricultural  leaders  to 
carry  out  a  local  program  of  crop 
insurance  education  and  information  in 
the  Targeted  State.  Applicants  that  can 
demonstrate  and  document  that 
partnership  commitments  are  in  place 
for  the  express  purpose  of  delivering  the 
program  in  this  announcement  will 
receive  higher  rankings  than  applicants 
that  cannot  demonstrate  existing 
partnerships.  Moreover,  applicants  with 
existing  partnerships  reaching  a  broader 
group  of  farmers  and  ranchers  will  be 
ranked  higher  than  those  with  more 
limited  partnerships. 

The  application  ranking  and  scoring 
for  each  Targeted  State  for  the 
Partnering  criteria  are: 


Ranking 


Sconng 


Highest  

2nd  Highest 
3rd  Highest  . 
4th  Highest  . 
5th  Highest 


25  points 
20  points. 
1 5  points. 
10  poin's. 
5  points 


5.  Program  Delivery  Plan — maximum  15 
points 

The  applicant  must  demonstrate  that 
its  program  delivery  plan  will  be 
effective.  Higher  rankings  will  be  given 
to  those  applicants  that  can  demonstrate 
that  it  has  an  effective  plan  for  each  of 
the  required  responsibilities  contained 
in  part  III.  Also,  those  applicants  that 
can  demonstrate  that  its  plan  c£in  be 
expected  to  lead  to  increased  risk 
awareness  of  crop  insurance  by 
agribusiness  professionals  and 
producers  in  the  Targeted  State  will 
receive  higher  rankings. 

The  application  ranking  and  scoring 
for  each  State  for  the  Program  Delivery 
Plan  criteria  are: 


Ranking 


Scoring 


Highest  

2nd  Highest 
3rd  Highest  . 
4th  Highest  . 
5fh  Highest  . 


25  points. 
20  points. 
15  points. 
10  points. 
5  points. 


4.  Cost  Effectiveness — maximum  20 
points 

The  applicant  must  demonstrate  that 
the  direct  and  indirect  crop  insurance 
education  benefits  to  farmers  and 
ranchers  in  the  Targeted  State  warrant 
the  funding  requested.  Applicants  will 
be  ranked  according  to  the  extent  to 
which  they  can  effectively  demonstrate 
that  the  quantity  and  quality  of  the  crop 
insurance  education  and  information 
received  by  producers  during  the  project 
is  maximized  relative  to  the  requested 
funding.  Expected  educational  benefits 
can  be  estimated  both  directly  (through 
the  hours  of  educational  activities 
planned  specifically  for  agricultural 
producers  and  the  expected  number  of 
producers  to  be  reached)  and  indirectly 
(through  educational  activities  planned 
for  agribusiness  professionals  who  will 
relay  information  to  producers).  Higher 
rankings  in  each  Targeted  State  will  be 
awarded  to  those  applicants  with  greater 
expected  benefits  for  producers  relative 
to  the  funds  that  are  requested  by  the 
applicant. 

The  application  ranking  and  scoring 
for  each  State  for  the  Cost  Effectiveness 
criteria  are: 


Ranking 

Scoring 

Highest  

2nd  Highest  

20  points. 
16  points. 

3rd  Highest  

12  points. 

4th  Highest  

5th  Hiahest           

8  points. 
4  points. 

Ranking 


Highest  

2nd  Highest 
3rd  Highest  . 
4th  Highest  . 
5th  Highest  . 


Scoring 


15  points. 
12  points. 
9  points. 
6  points. 
3  points. 


The  names  of  applicants,  the  content 
of  applications,  and  the  panel 
evaluations  of  applications  will  all  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  review  panel  members  will 
remain  confidential  throughout  the 
entire  review  process  and  will  not  be 
released  to  applicants.  At  the  end  of  the 
fiscal  year,  names  of  panel  members 
will  be  made  available.  However, 
panelists  will  not  be  identified  with  the 
review  of  any  particular  application. 

Part  VI— Additional  Information 

A.  Access  to  Panel  Review  Information 

Copies  of  rating  forms,  not  including 
the  identity  of  reviewers,  will  be  sent  to 
the  applicant  after  the  review  and 
awards  process  has  been  completed. 

B.  Notification  of  Cooperative 
Agreement  Awards 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  funds  will  be  made  to  the 
selected  applicants  in  writing.  Within 
the  limit  of  funds  available  for  such 
purpose,  the  awarding  official  of  RMA 
shall  enter  into  cooperative  agreements 
with  those  applicants  whose 
applications  are  judged  to  be  most 
meritorious  under  the  procedures  set 
forth  in  this  announcement,  which 
provides  the  amount  of  Federal  funds 
for  use  in  the  project  period,  the  terms 
and  conditions  of  the  award,  and  the 
time  period  for  the  project.  The  effective 
date  of  the  cooperative  agreement  shall 
be  the  date  the  agreement  is  executed  by 
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both  parties  it  shall  remain  in  effect  for 
not  more  that  one  year.  All  funds 
provided  to  the  applicant  by  FCIC  must 
be  expended  solely  for  the  purpose  for 
which  the  funds  are  obligated  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
and  the  applicability  of  Federal  cost 
principles.  No  commitment  of  Federal 
assistance  beyond  the  project  period  is 
made  or  implied,  as  a  result  of  any 
award  made  as  a  result  of  this 
announcement. 

C.  Confidential  Aspects  of  Proposals 
and  Awards 

When  an  application  results  in  a 
cooperative  agreement,  it  becomes  a  part 
of  the  official  record  of  RMA 
transactions,  available  to  the  public 
upon  specific  request.  Information  that 
the  Secretary'  of  Agriculture  determines 
to  be  of  a  confidential,  privileged,  or 
proprietary  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 
applicant  wishes  to  be  considered 
confidential,  privileged,  or  proprietary 
should  be  clearly  marked  within  an 
application.  The  original  copy  of  a 
proposal  that  does  not  result  in  an 
award  will  be  retained  by  RMA  for  a 
period  of  one  year.  Other  copies  will  be 
destroyed.  Such  a  proposal  will  be 
released  only  with  the  express  written 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  award. 

D.  Reporting  Requirements 

The  applicants  awarded  the 
cooperative  agreement  will  be  required 
to  submit  semi-annual  progress  and 
financial  reports  (SF-269)  throughout 
the  project  period,  as  well  as  a  final 
program  and  financial  report  not  later 
than  90  days  after  the  end  of  the  project 
period. 

E.  Audit  Requirements 

The  applicants  awarded  the 
cooperative  agreement  are  subject  to 
audit. 

F.  Prohibitions  and  Requirements  with 
Regard  to  Lobbying 

Section  1352  of  Public  Law  101-121. 
enacted  on  October  23. 1989,  imposes 
prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  Tribes  and  tribal 
organizations.  Current  and  prospective 
recipients,  and  any  subcontractors,  are 
prohibited  from  using  Federal  funds, 
other  than  profits  from  a  Federal 


contract,  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement,  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000 
(5150,000  for  loans)  the  law  requires 
recipients  and  any  subcontractors  (1)  To 
certify  that  they  have  neither  used  nor 
will  use  any  appropriated  funds  for 
payment  of  lobbyists;  (2)  to  disclose  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with 
lobbyists  whom  recipients  of  their 
subcontractors  will  pay  with  profits  or 
other  nonappropriated  funds  on  or  after 
December  22,  1989:  ad  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  non-compliance.  A  copy  of 
the  certification  and  disclosure  forms 
must  be  submitted  with  the  application 
and  are  available  from  Lydia  Astorga  at 
the  above  stated  address  and  telephone 
number. 

Signed  in  Washington.  DC,  on  April  15, 
2002. 

Ross  I.  Davidson,  )r., 
Manager.  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  02-9616  Filed  4-18-02;  8;45  am) 

BILLING  CODE  3410-08-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Request  for  Applications  (RFA): 
Targeted  Commodity  Partnerships  for 
Risk  Management  Education 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Targeted  Commodity 
Partnerships  for  Risk  Management 
Education  Program. 

SUMMARY:  In  accordance  with  section 
522  of  the  Federal  Crop  Insurance  Act 
(Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  announces  the 
availability  of  approximately  S2  million 
for  partnership  agreements  that  will 
fund  risk  management  training  and 
informational  activities,  with  a  priority 
for  reaching  agricultural  producers  of 
agricultural  commodities  currently 
covered  by  section  196  of  the 
Agricultural  Market  Transition  Act  (7 
U.S.C.  7333);  specialty  crops;  and 
underserved  commodities  (collectively 
referred  to  as  "Targeted  Commodities"). 
The  maximum  funding  available  to  any 
recipient  of  a  partnership  agreement 
award  will  be  $100,000.  Recipients  of 
awards  must  demonstrate  non-financial 


benefits  from  a  partnership  agreement 
and  must  agree  to  substantial 
involvement  of  RMA  in  the  project.  This 
announcement  lists  the  information 
needed  to  submit  an  application  for 
these  funds. 

CLOSING  DATES:  The  closing  date  and 
time  for  receipt  of  applications  is  5  p.m. 
EST  on  June  3.  2002.  The  agency  will 
not  consider  applications  received  after 
the  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 
are  encouraged  to  contact;  Lvdia 
Astorga.  L'SDA-RMA-RME.'l400 
Independence  Ave.  SVV..  Stop  0808, 
(Portals  Bldg,,  Suite  508).  Washington, 
DC  20250-0808.  phone:  (202)  260-4728. 
fax:  (202)  690-3605.  e-mail: 
Lydia_Astorga<Q>wdc.usda  gov.  You  may 
also  obtain  information  regarding  this 
announcement  from  the  RMA  website 
at:  \\■\^^^■  rma.usda.sov. 

Applicants  may  download  an 
applications  package  from  the  Risk 
Management  Agency  (RMA)  website  at: 
w-ww.rma  usda.gov.  Applicants  may 
also  request  an  application  package 
from:  Lydia  Astorga.  USDA-RMA-RME, 
1400  Independence  Ave  SW.,  Stop 
0808.  (Portals  Bldg  .  Suite  508], 
Washington,  DC  20250-0808.  phone: 
202-260-4728.  fax:  202-690-3605.  e- 
mail:  Lvdia_Astorga@wdc  usda  gov 

Applicants  are  strongly  encouraged  to 
submit  completed  and  signed 
application  packages  using  overnight 
mail  or  delivery  service  to  ensure  timely 
receipt  by  the  USDA  The  applicable 
address  for  such  submissions  is:  RME 
Cooperative  Agreement  Program,  c/o 
Lvdia  Astorga.  USDA-RMA-RME,  1250 
Mar\'land  Ave.  SW..  Suite  508. 
Washington.  DC  20024 

Completed  and  signed  application 
packages  sent  via  the  U.S.  Postal  Service 
must  be  sent  to  the  following  address: 
RME  Cooperative  Agreement  Program, 
c/o  Lydia  Astorga.  USDA-RMA-RME, 
1400  Independence  Ave.  SW.  Stop 
0808.  (Portals  Bldg.  Suite  508). 
Washington,  DC  20250-0808 

Paperwork  Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  as 
amended  (44  U.S.C.  chapter  25).  the 
collection  of  information  requirements 
contained  in  this  announcement  have 
been  approved  under  0MB  Document 
Nos.  0348-0043.  0348-0044,  and  0348- 
0046. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
10.4,';0. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  six 
parts: 
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Part  I — General  Information 

A.  Authority 

B.  Background 

C.  Project  Goals 

D.  Purpose 

Part  n — Program  Objectives  and 
Requirements 

A.  Eligible  Applicants 

B.  Project  Period 

C.  Availability  of  Funds  and  Amounts 
Part  ni — Program  Description 

A.  Recipient  Activities 

B.  RMA  Activities 

Part  IV — Preparation  of  an  Application 

A.  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 

D.  Acknowledgement  of  Applications 
Part  V — Review  Process 

A.  General 

B.  Evaluation  Criteria  and  Weights 

C.  Confidentiality 

Part  VI— Additional  Information 

A.  Access  to  Panel  Review  Information 

B.  Notification  of  Partnership  Agreement 
Awards 

C.  Confidential  Aspects  of  Proposals  and 
Awards 

D.  Reporting  Requirements 

E.  Audit  Requirements 

F.  Prohibitions  and  Requirements  with 
Regard  to  Lobbying 

Part  I — General  Information 

A.  Authority 

This  program  is  authorized  under 
section  522(d)(3)(F)  of  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1522(d)(3)(F)]. 

B.  Background 

FCIC  is  committed  to  meeting  the  risk 
management  needs  of  the  nation's 
fanners  and  ranchers.  It  does  this  by 
offering  Federal  crop  insurance 
products  through  a  network  of  private- 
sector  partners,  overseeing  the  creation 
of  new  products,  seeking  enhancements 
in  existing  products,  ensuring  the 
integrity  of  crop  insurance  programs, 
offering  outreach  programs  aimed  at 
equal  access  and  participation  of 
underserved  communities,  and 
providing  risk  management  education 
and  information. 

FCIC's  educational  mission  was 
strengthened  significantly  with  the 
enactment  of  section  522(d)(3)(F)  of  the 
Act.  This  section  increases  the  funding 
for  training  and  other  informational 
efforts  through  the  formation  of 
partnerships  with  public  and  private 
organizations  for  the  purpose  of 
establishing  risk  management  training 
and  informational  programs  for 
agricultural  producers.  A  priority  is  to 
be  given  to  partnerships  designed  to 
reach  producers  of  Targeted 
Commodities.  An  "agricultural 
commodity,"  as  used  in  this 
announcement,  means  wheat,  cotton, 
fax,  com,  dry  beans,  oats,  barley,  rye, 
tobacco,  rice,  peanuts,  soybeans,  sugar 


beets,  sugar  cane,  tomatoes,  grain 
sorghimi,  sunflowers,  raisins,  oranges, 
sweet  com,  dry  peas,  freezing  and 
canning  peas,  forage,  apples,  grapes, 
potatoes,  timber  and  forests,  nursery 
crops,  citrus,  and  other  fmits  and 
vegetables,  nuts,  tame  hay,  native  grass, 
aquacultural  species  (including,  but  not 
limited  to,  any  species  of  finfish, 
mollusk,  crustacean,  or  other  aquatic 
invertebrate,  amphibian,  reptile,  or 
aquatic  plant  propagated  or  reared  in  a 
controlled  or  selected  environment),  or 
any  other  agricultural  commodity, 
excluding  stored  grain,  determined  by 
the  Board  of  the  Federal  Crop  Insurance 
Corporation,  or  any  one  or  more  of  such 
commodities,  as  the  context  may 
indicate. 

C  Project  Goals 

The  goals  of  these  educational 
projects  if  to  provide  farmers  and 
ranchers  with  urgently  needed  training 
and  information  to  be  able  to: 

•  Identify  the  risk  management  tools 
that  are  available  for  their  commodities; 

•  Know  where  to  obtain  the  risk 
management  tools; 

•  Understand  how  each  risk 
management  tool  operates;  and 

•  Select  the  risk  management  tools 
that  best  meet  the  risk  management 
needs. 

D.  Purpose 

Each  partnership  agreement  awarded 
through  this  program  will  provide  the 
applicant  with  funds,  guidance,  and  the 
substantial  involvement  of  the  Risk 
Management  Agency  (RMA)  to  carry  out 
a  risk  management  education  program 
for  the  producers  or  commodities 
identified  above.  The  purpose  of  this 
program:  "to  provide  producers  with 
training  and  informational  opportunities 
so  that  the  producers  will  be  better  able 
to  use  financial  management,  crop 
insurance,  marketing  contracts,  and 
other  existing  and  emerging  risk 
management  tools." 

The  ideal  time  to  reach  producers 
with  training  and  informational 
programs  is  after  harvesting  has  ended 
and  before  spring  plantings  begin — 
roughly  a  period  of  November  through 
March.  Therefore,  this  annoimcement 
anticipates  that  trjiining  and 
informational  activities  directed 
towards  producers  will  be  planned 
mostly  for  the  November  2002  through 
March  2003  period.  However,  it  does 
not  limit  training  and  informational 
activities  to  this  time  period.  To  reach 
producers  during  the  peak  period,  it  is 
anticipated  that  project  leaders  will 
need  sufficient  lead-time  to  organize 
and  schedule  events,  commit  funds  to 
reserve  event  facilities,  gather  materials. 


raise  awareness,  and  otherwise  make  the 
preparations  needed  to  ensure  producer 
participation.  Most  of  all,  project  leaders 
need  time  to  foster  the  cooperation  and 
active  support  of  organizations  with 
close  ties  to  local  producers.  The 
cooperation  of  such  organizations  is 
essential  in  influencing  local  producers 
to  participate  in  the  type  of  activities 
envisioned  in  this  educational  program. 

Part  n — Program  Objectives  and 
Requirements 

A.  Eligible  Applicants 

Eligible  applicants  include  State 
departments  of  agriculture,  State  land- 
grant  universities,  non-profit 
agricultural  organizations,  and  other 
public  or  private  organizations  with  the 
local  experience  needed  to  lead  an 
educational  program  for  fsirmers  and 
ranchers  in  any  area  of  the  United  States 
or  Puerto  Rico.  Applicants  must  have 
demonstrated  capabilities  in  developing 
and  implementing  risk  management  and 
marketing  options  for  Targeted 
Commodities.  Applicants  must  also  be 
able  to  demonstrate  that  they  will 
receive  a  non-financial  benefit  as  a 
result  of  a  partnership  agreement.  Non- 
financial  benefits  must  be  to  the 
applicauit,  not  the  agricultural 
community,  and  must  include  more 
than  the  ability  to  provide  employment. 
The  applicant  must  demonstrate  that 
performance  under  the  partnership 
agreement  will  further  the  specific 
mission  of  the  applicant  (such  as 
providing  research  or  activities 
necessary  for  graduate  or  other  students 
to  complete  their  educational  program) 
or  increase  the  knowledge  base  of  the 
farmers  and  ranchers  that  are  served  by 
the  applicant  and  thereby  decreasing  the 
risk  of  loss  to  the  applicant  (such  as 
applicants  who  provide  goods  or 
services  to  farmers  or  ranchers  and 
would  be  adversely  affected  if  the 
farmer  or  ranchers  did  not  have 
adequate  risk  protection). 

B.  Project  Period 

Each  project  will  be  funded  for  a 
period  of  up  to  one  year  for  the 
activities  described  in  this 
announcement. 

C.  Availability  of  Funds  and  Amounts 

Approximately  $2,000,000  is  available 
in  fiscal  year  2002  to  fund  partnership 
agreements.  The  maximum  for  any 
partnership  agreement  award  will  be 
$100,000.  It  is  expected  that  the  awards 
will  be  made  30  days  after  application 
deadline. 

To  ensure  that  this  program  gives 
priority  to  the  risk  management  training 
of  those  producers  identified  above  and 
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to  ensure  that  the  program  reaches  a 
geographically  diverse  set  of  agricultural 
producers,  each  application  will  be 
assigned  to  one  of  ten  regions  for 
evaluation  and  consideration  for 
funding.  These  ten  regions  correspond 
to  the  areas  serviced  by  RMA's  ten 
Regional  Offices.  An  amount  has  been 
assigned  to  each  region  to  serve  as  a 
guide  for  determining  the  amount  of 
awards  that  will  be  funded  in  each 
region.  The  approximate  funding 
amounts  available  for  distribution  by 
RMA  Regional  Office  (with  the  States 
serviced  by  each  Office)  is  as  follows: 

Billings,  MX  (MT.  VVY.  ND.  SD)  S125.000 
Davis.  CA  (CA.  HI,  NV,  UT, 

AZ)  500.000 

lackson.  MS  (MS.  AR.  LA.  TN, 

KY) 12,5. uon 

Oklahoma  City.  OK  (OK,  TX. 

NM)  175.000 

Raleigh.  \C  (NC.  VA.  \VV.  MD, 

UE.  M.  PA  NY,  VT,  CT,  RI, 

MA.  NH  ME)   125,000 

Spokane.  \VA  (WA.  OR.  ID. 

AK)  250.000 

Springneld.  IL  (IL.  IN.  MI,  OH)  175.000 

.St.  Paul.  MN  (MN.  VVI.  lA)  125.000 

Topuka.  K.S  (K.S.  MO,  NE.  CO)  125.000 

Valdosta,  GA  (GA.  AL.  SC.  FL. 

Puerto  Rico)  275,000 

Total    2.000.000 

The  funding  maximums  for  each 
region  was  determined  by  first 
distributing  half  the  available  funding 
bv  allocating  SI 00.000  to  each  region. 
The  remaining  funds  were  allocated  on 
a  pro  rata  basis  according  to  each 
regions  estimated  share  of  1999 
agricultural  cash  receipts  for  Targeted 
Commodities.  The  allocation  by  region 
also  accounts  for  the  fact  that  funding  is 
also  being  provided  for  a  crop  insurance 
education  program  in  fifteen  States 
identified  by  the  Secretary  as 
underser\'ed.  which  includes  Maine. 
New  Hampshire,  Vermont.  Connecticut. 
Rhode  Island,  Massachusetts,  New  York. 
N^w  Jersey,  Delaware,  Maryland, 
Pennsylvania,  West  Virginia.  Utah. 
Nevada,  and  Wyoming.  The  totals  of 
both  allocations  are  rounded  to  the 
nearest  525,000. 

If  there  are  insufficient  number  of 
proposals  in  a  region  such  that  the 
requested  funding  does  not  hit  the 
maximum  amount  available,  the  excess 
funds  may  be  provided  to  other  regions 
where  the  proposals  received  exceeds 
the  maximum  amount  available.  If  RMA 
determines  that  certain  proposals 
should  be  funded  but  the  total  requested 
funds  under  such  proposals  exceed  the 
maximum  amount  available.  RMA  my 
request  that  each  proposal  accept  a 
reduction  in  funds  on  a  pro  rata  basis 
such  that  the  total  amount  of  funding 


requests  does  not  exceed  the  maximum 
amount  available. 

Part  III — Program  Description 

In  conducting  activities  to  achieve  the 
purpose  and  goals  of  this  program,  the 
applicant  will  be  responsible  for  the 
activities  listed  under  paragraph  A  of 
this  part.  RMA  will  provide  substantial 
technical  assistance  on  the  presentation 
and  dissemination  of  Federal  crop 
insurance  information  and  will  be 
specifically  responsible  for  the  activities 
listed  under  paragraph  B. 

A.  Recipient  Activities 

The  applicant  will  be  required  to 
perform  the  following  activities: 

1.  Assemble  a  risk  management 
curriculum  for  producers.  This  will 
include:  (a)  Gathering  existing 
instructional  materials  that  meet  the 
local  needs  of  agricultural  producers  of 
agricultural  commodities:  (b)  identifv'ing 
gaps  in  existing  instructional  materials: 
and  (c)  developing  new  materials  or 
modifying  existing  instruc  tional 
materials  to  fill  existing  gaps, 

2.  Develop  and  conduct  a  promotional 
program.  This  program  will  include 
activities  using  media,  newsletters, 
publications,  or  other  informational 
dissemination  techniques  that  are 
designed  to:  (a)  Raise  awareness  for  risk 
management:  (b)  inform  producers  of 
the  availability  of  risk  management 
tools:  and  (c)  inform  producers  of 
training  and  informational 
opportunities. 

3.  Deliver  education  and  information 
to  agribusiness  professionals.  This  will 
include  organizing  and  delivering 
training  to  those  agribusiness 
professionals  that  have  frequent 
opportunities  to  advise  farmers  of 
agricultural  commodities  and  to  those 
individuals  that  will  directly  train 
producers  under  this  program. 

4.  Organize  and  deliver  risk 
management  training  and  informational 
opportunities  developed  in  paragraph 
(1)  to  agricultural  producers  of 
agricultural  commodities.  This  will 
include  organizing  and  delivering 
training  through  trained  instructors  to 
local  farmers  and  ranchers. 

5.  Use  a  program  logo  and  design 
provided  by  RMA  for  all  instructional 
and  promotional  material. 

6.  Document  all  education  and 
preparatory  activities  done  and  the 
results  of  such  activities  under  the 
partnership  agreement,  state  the 
evaluation  criteria  to  be  used  to 
determine  whether  the  educational 
program  was  a  success,  and  work  with 
an  RMA-selected  contractor  to  evaluate 
all  educational  activities  and  advise 
RMA  as  to  the  effectiveness  of  activities. 


7.  Create  and  implement  a  program 
delivery  plan  that  contains  each  of  the 
tasks  to  be  performed  to  accomplish  all 
the  goals  and  responsibilities  under  this 
announcement,  the  manner  in  which 
task  and  goal  will  be  accomplished, 
including  RMA's  role  and 
responsibilities,  and  the  dates  by  which 
such  tasks  will  be  completed. 

B.  RMA  Activities 

RMA  will  be  responsible  for  the 
following  activities: 

1   Collaborate  on  organization  of  a 
risk  management  curriculum  developed 
by  the  applicant  for  producers  of 
agricultural  commodities.  This  will 
include:  (a)  .Ser\ing  on  curriculum 
development  workgroups;  (b)  providing 
curriculum  developers  with  fact  sheets 
and  other  crop  insurance  publications 
from  RM.^:  (c)  advising  the  applicant  on 
the  materials  available  over  the  internet 
through  the  AgRisk  Education  Library; 
(d)  advising  the  applicant  on  technical 
issues  related  to  crop  insurance 
instructional  materials:  (e)  advising  the 
applicant  on  the  use  of  the  standardized 
design  and  layout  formats  to  be  used  on 
program  materials:  and  (f)  reviewing 
and  apprn\ing  in  advance  all 
educational  materials  for  technical 
accuracy. 

2.  Collaborate  on  a  promotional 
program  for  raising  awareness  for  risk 
management  and  for  informing 
producers  of  agricultural  commodities 
of  training  and  informational 
opportunities.  This  will  include:  (a) 
serving  on  workgroups  that  plan 
promotional  programs;  (b)  advising  the 
applicant  on  technical  issues  relating  to 
the  presentation  of  crop  insurance 
products  in  promotional  materials;  (c) 
participating,  as  appropriate,  in  media 
programs  designed  to  raise  general 
awareness  or  provide  farmers  with  risk 
management  education:  and  (d) 
reviewing  and  approving  in  advance  all 
promotional  plans,  materials,  and 
programs. 

3.  Collaborate  on  the  organization  and 
delivery  of  training  to  agribusiness 
leaders  and  producer  trainers.  This  will 
include:  (a)  Advising  the  applicant  on 
technical  issues  related  to  the  deliverv' 
of  crop  insurance  education  and 
information  to  agribusiness 
professionals;  (b)  assisting  the  applicant 
in  informing  crop  insurance 
professionals  about  agribusiness 
training  plans  and  scheduled  meetings: 
(c)  participating  in  the  presentation  of 
training  to  agribusiness  professionals; 
and  (d)  reviewing  and  approving  in 
advance  all  agribusiness  training  plans. 

4.  Collaborate  on  the  organization  and 
deliverv  of  risk  management  education 
to  agricultural  producers  This  would 
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include:  (a)  advising  the  applicant  on 
technical  issues  relating  to  the  delivery 
of  crop  insurance  education  and 
information  to  farmers  and  ranchers;  (b) 
assisting  the  applicant  in  informing  crop 
insurance  professionals  about  farmer 
and  rancher  training  activities;  and  (c) 
reviewing  and  approving  in  advance  all 
producer  training  plans. 

In  addition  to  the  specific  activities 
Usted  above,  the  applicant  may  suggest 
other  activities  that  would  contribute 
directly  to  the  purpose  of  this  program. 
For  any  additional  activity  suggested, 
the  applicant  should  identify  specific 
ways  in  which  RMA  could  have 
substantial  involvement  in  that  activity. 

Part  IV — Preparation  of  an  Application 

A.  Program  Application  Materials 

Program  application  materials  under 
this  aimouncement  may  be  downloaded 
from  the  RMA  website  at: 
www. rma.usda.gov.  Applicants  may 
also  request  application  materials  from: 
Lydia  Astorga.  USDA-RMA-RME,  1400 
Independence  Ave.  SW.  Stop  0808, 
(Portals  Bldg..  Suite  508).  Washington, 
DC  20250-0808.  phone:  (202)  260-4728. 
fax:  (202)  690-3605.  e-mail: 
Lydia_Astorga@wdc.usda.gov. 

B.  Content  of  Applications 

A  complete  and  valid  application 
package  must  include  the  following: 

1 .  A  completed  and  signed  OMB 
Standard  Form  424.  "Application  for 
Federal  Assistance". 

2.  A  completed  and  signed  OMB 
Standard  Form  424-A,  "Budget 
Information — Non-construction 
Programs". 

3.  A  written  narrative  (limited  to  10 
single-sided  pages)  that  describes  the 
educational  project,  the  program 
delivery  plan,  the  evaluation  criteria  to 
determine  whether  the  program  was 
successful,  and  provides  reviewers  with 
sufficient  information  to  effectively 
evaluate  the  application  under  the 
criteria  contained  part  V. 

4.  An  Appendix  containing  any 
attachments  that  may  support 
information  in  the  narrative  (Optional) 

5.  A  statement  of  the  non-financial 
benefits  of  any  partnership  agreement. 

6.  A  completed  and  signed  OMB 
Standard  Form  LLL.  "Disclosure  of 
Lobbying  Activities." 

C.  Submission  of  Applications 

An  original  and  two  copies  of  the 
completed  and  signed  application  must 
be  submitted  in  one  package  at  the  time 
of  initial  submission. 

All  applications  must  be  submitted  by 
the  deadline.  Applications  that  do  not 
meet  all  of  the  requirements  in  this 


announcement  are  considered  as  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Applications  submitted  through 
express,  overnight  mail  or  another 
deliverv  service  will  be  considered  as 
meeting  the  annoimced  deadline  if  they 
are  received  in  the  mailroom  at  the 
address  stated  above  for  express, 
overnight  mail  or  another  delivery 
service  on  or  before  the  deadline. 
Applicants  are  cautioned  that  express, 
overnight  mail  or  other  delivery  services 
do  not  always  deliver  as  agreed. 
Applicants  should  take  this  into  account 
because  failure  of  such  delivery  services 
will  not  extend  the  deadline.  The 
address  must  appear  on  the  envelope  or 
package  containing  the  application  with 
the  note  "Attention:  Targeted 
Commodity  Partnerships  for  Risk 
Management  Education  Program" 

Mailed  applications  will  be 
considered  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  in  the  mailroom  at 
the  address  stated  above  for  mailed 
applications.  Applicants  are  responsible 
for  mailing  applications  well  in 
advance,  to  ensure  that  applications  are 
received  on  or  before  the  deadline  time 
and  date.  Applicants  using  the  U.S. 
Postal  Service  should  allow  for  the  extra 
time  for  delivery  due  to  the  additional 
security  measures  that  mail  delivered  to 
government  offices  in  the  Washington 
DC  area  now  requires.  RMA  cannot 
accommodate  transmissions  of 
applications  by  facsimile  or  through 
other  electronic  media.  Therefore, 
applications  transmitted  electronically 
will  not  be  accepted  regardless  of  the 
date  or  time  of  submission  or  the  time 
of  receipt. 

D.  Acknowledgement  of  Applications 

Receipt  of  applications  will  be 
acknowledged  by  e-mail,  whenever 
possible.  Therefore,  applicants  are 
encouraged  to  provide  e-mail  addresses 
in  their  applications.  If  an  e-mail 
address  is  not  indicated  on  an 
application,  receipt  will  be 
acknowledged  by  letter. 

When  received  by  RMA.  applications 
will  be  assigned  an  identification 
number.  This  number  will  be 
communicated  to  applicants  in  the 
acknowledgement  of  receipt  of 
applications.  An  applications 
identification  number  should  be 
referenced  in  all  correspondence 
regarding  the  application.  If  the 
applicant  does  not  receive  an 
acknowledgement  within  15  days  of  the 
submission  deadline,  the  applicant 


should  contact  Lydia  Astorga  at  (202) 
260-4728. 

Part  V — Review  Process 

A.  General 

Each  application  will  be  evaluated 
using  a  three-part  process.  First,  each 
application  will  be  screened  by  RMA 
personnel  to  ensure  that  it  meets  the 
requirements  in  this  announcement  and 
sorted  into  regional  groupings  according 
to  the  region  in  which  the  applicant 
proposes  to  deliver  risk  management 
training.  Regional  assignments  of . 
applications  will  be  determined  by 
matching  the  location  of  the  majority  of 
farmers  and  ranchers  identified  in  an 
application  as  the  beneficiaries  of  the 
applicant's  educational  efforts  with  the 
areas  serviced  by  RMA's  Regional 
Offices.  In  the  event  an  application 
identifies  producers  to  be  trained  in 
areas  serviced  by  more  than  one  RMA 
Regional  Office  or  if  the  specific 
location  of  the  farmers  and  ranchers  to 
be  trained  is  unclear  from  the 
application,  then  RMA  will  make  a 
determination  as  to  which  region's 
producers  would  most  likely  benefit 
from  the  applicant's  educational  efforts 
and  assign  the  application  to  that  region 
for  evaluation.  Each  application  that 
meet  the  deadlines  and  are  in 
conformance  with  all  requirements  in 
this  announcement  will  be  reviewed 
competitively. 

Second,  a  review  panel  will 
determine  whether  the  producers  to  be 
provided  with  training  and 
informational  opportunities  are 
producers  of  Targeted  Commodities,  All 
applications  in  a  given  region 
designated  by  the  panel  as  producers  of 
Targeted  Commodities,  will  be  awarded . 
10  bonus  evaluation  points.  Bonus 
evaluation  points  will  be  added  later  to 
a  project's  merit  evaluation  points  to 
determine  an  application's  total  score. 

Third,  the  review  panel  will  consider 
the  merits  of  all  applications  that  pass 
the  initial  screen.  The  panel  for  each 
application  will  be  comprised  of  not 
less  than  three  independent  reviewers 
from  USD  A,  other  federal  agencies,  and 
others  representing  public  and  private 
organizations,  as  needed.  The  narrative, 
and  any  appendixes,  provided  by  each 
applicant  will  be  used  by  the  review 
panel  to  evaluate  the  merits  of  the 
project  that  is  being  proposed  for 
funding.  The  panel  will  examine  and 
rank  all  applications  within  each 
region's  grouping  and  award  merit 
evaluation  points  based  on  the 
"Evaluation  Criteria  and  Weights" 
contained  in  paragraph  B.  Each  regional 
grouping  will  be  evaluated,  ranked,  and 
scored  independently. 
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Applications  will  be  evaluated  in 
each  of  the  five  criteria  listed  below  and 
the  top  five  applications  for  each 
Targeted  State  will  be  ranked  one 
through  five,  with  one  being  the  highest, 
for  each  categor>'.  Each  criteria  has 
specific  elements  that  the  panel  will 
look  at  when  evaluating  the  applications 
and  ranking  them.  A  specific  number  of 
points  are  assigned  to  each  of  the  top 
five  rankings.  The  numerical  scored  will 
be  supported  by  explanatory'  statements 
on  the  formal  rating  form  describing  the 
major  strengths  and  weaknesses  under 
each  applicable  criteria  contained  in 
paragraph  B  of  this  part. 

After  evaluating  each  of  the 
applications,  the  scores  for  each 
reviewer  on  the  panel  will  be  averaged 
for  each  criterion.  After  the  scored  for 
each  criterion  have  been  averaged,  they 
will  be  totaled  together  to  determine  the 
merit  score.  Bonus  points,  if  anv  will  be 
added  to  determine  the  total  score.  This 
ranking  scheme  assumes  that  at  least 
five  applications  are  available  for 
evaluation  in  each  regional  grouping.  If 
less  than  five  applications  are  available 
for  a  given  region,  then  for  each 
evaluation  criterion,  reviewers  will 
assign  the  available  applications  to  one 
of  the  five  available  ranking  slots  with 
its  associated  score,  according  to  the 
application's  merits  with  respect  to  that 
criterion. 

In  the  event  that  more  than  five 
applications  are  received  for  a  given 
region,  and  the  maximum  amount 
available  has  not  been  reached,  the 
review  panel  may  elect  to  conduct  a 
second  round  of  application  evaluations 
after  an  initial  round  has  been 
completed.  The  panel  will  score  a 
second  round  by  first,  recommending 
that  the  applications  receiving  the  top 
five  scores  from  the  initial  round  be 
given  priority  for  funding  in  the  order 
one  through  five.  The  panel  will  then 
evaluate  all  remaining  applications  in 
the  same  manner  that  the  evaluation 
was  conducted  for  the  initial  round.  The 
top  scoring  applications  from  the 
second  round  will  be  recommended  for 
funding  until  the  maximum  amount 
available  has  been  reached.  If  the  review 
panel  determines  that  additional 
evaluation  rounds  are  needed,  it  will 
conduct  them  in  a  similar  manner  to 
those  used  for  the  second  rounds  to 
expand  the  ranking  list  of  applications 
recommended  for  funding  for  that 
region. 

After  all  applications  have  been  rated, 
ranked,  and  scored  (including  both 
merit  and  bonus  evaluation  points),  a 
lottery  will  be  used  to  resolve  any 
instances  of  tie  total  scores  for  a  given 
region.  If  such  a  lottery  is  required,  the 
names  of  all  tied  applicants  for  a  given 


region  will  be  entered  into  a  drawing. 
The  first  applicant  drawn  will  be 
considered  as  having  priority  in  funding 
over  other  tied  applicants.  If  needed, 
other  names  with  tied  scores  will  be 
drawn  in  turn  to  determine  the  funding 
priority  for  all  tied  applicants  in  a 
region. 

After  all  tied  scores  have  been 
resolved,  the  review  panel  will  report  to 
the  Manager  of  FCIC  on  the  results  from 
each  region.  The  panel's  report  will 
include  a  listing  of  funding 
recommendations,  using  the 
approximate  funding  available  per 
region  identified  in  this  announcement 
as  a  guide.  The  panel  may.  at  its 
discretion,  recommend  that  any 
application  receiving  50  or  fewer  points 
not  receive  funding.  The  Manager  of 
FCIC  will  make  the  final  determination 
on  those  applications  that  will  be 
awarded  funding. 

B.  Evaluation  Criteria  and  Weights 

Applications  will  be  evaluated 
according  to  the  following  criteria: 

1.  Management — maximum  15  points 

The  applicant  for  funding  must 
demonstrate  their  ability  to  implement 
sound  and  effective  management 
practices  and  have  the  organizational 
skills,  leadership,  and  experience  in 
delivering  services  or  programs  that 
assist  agricultural  producers  of 
agricultural  commodities  in  the 
geographical  area  in  which  the 
applicant  intends  to  deliver  training.  If 
they  have  been  recipients  of  other 
Federal  or  other  government  grants, 
cooperative  agreements,  or  contracts, 
the  applicant  must  also  detail  that  they 
have  consistently  complied  with 
financial  and  program  reporting  and 
auditing  requirements.  Applicants  that 
will  employ,  or  have  access  to, 
personnel  who  have  experience  in 
directing  agricultural  programs  or 
providing  educations  programs  that 
benefit  the  targeted  producers  will 
receive  higher  rankings. 

The  application  ranking  and  scoring 
for  each  region  for  the  Management 
criteria  are: 


Ranking 

Highest  

2nd  Highest  .... 

3rd  Highest  

4th  Highest  

5th  Highest  


Sconng 


15 

12  points 
9  points 
6  points. 
3  points. 


2.  Partnering — maximum  25  points 

The  applicant  must  demonstrate 
experience  and  capacity  to  partner  with 
and  gain  the  support  of  grower 
organizations,  agribusiness 


professionals,  and  agricultural  leaders  to 
carry  out  a  local  program  of  risk 
management  education  and  information 
to  the  producers  of  agricultural 
commodities.  Applicants  that  can 
demonstrate  and  document  that 
partnership  commitments  are  in  place 
for  the  express  purpose  of  delivermg  the 
program  in  this  announcement  will 
receive  higher  rankings  than  applicants 
that  cannot  demonstrate  existing 
partnerships.  Moreover,  applicants  with 
existing  partnerships  reaching  a  broader 
group  of  farmers  and  ranchers  will  be 
ranked  higher  than  those  with  more 
limited  partnerships. 

The  application  ranking  and  scoring 
for  each  region  for  the  Partnering 
criteria  are: 


Ranking 

Highest    

2nd  Highest  .... 

3rd  Highest  

4th  Highest  

5th  Highest  


Scoring 


25  points 
20  points 
15  points 
10  points 
5  points. 


3.  Goals  and  Objectives — maximum  25 
points 

For  each  of  the  applicant's 
responsibilities  contained  in  part  III  . 
the  applicant  must  demonstrate  that  he 
or  she  can  establish  specific  goals,  tasks. 
and  time  lines  that  further  the  purpose 
of  this  program.  Applicants  will  obtain 
a  higher  ranking  to  the  extent  that  the 
goals  envisioned  for  each  task  of  the 
project  are  specific,  measurable,  time- 
framed,  realistic,  have  specific  time 
frames  for  completion,  and  relate 
directly  to  the  required  activities  and 
program  objectives  described  in  this 
aqjiouncement. 

The  application  ranking  and  scoring 
for  each  region  for  the  Goals  and 
Objectives  criteria  are: 


Ranking 

Highest     

2nd  Highest  .... 

3rd  Highest  

4th  Highest  

5th  Highest  


Sconng 


25  points 
20  points 
15  points 
10  points, 
5  points 


4.  Cost  Effectiveness — maximum  20 
points 

The  applicant  must  demonstrate  that 
the  direct  and  indirect  risk  management 
education  benefits  to  farmers  and 
ranchers  in  the  State  warrant  the 
funding  requested.  Applicants  will  be 
ranked  according  to  the  extent  to  which 
they  can  effectively  demonstrate  that  the 
quantity  and  quality  of  the  risk 
management  education  and  information 
received  by  producers  during  the  project 
is  maximized  relative  to  the  requested 
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funding.  Expected  educational  benefits 
can  be  estimated  both  directly  (through 
the  hours  of  educational  activities 
planned  specifically  for  agricultural 
producers  and  the  resulting  number  of 
producers  expected  to  be  reached)  and 
indirectly  (through  educational 
activities  planned  for  agribusiness 
professionals  who  will  relay 
information  to  producers).  Higher 
rankings  in  each  region  will  be  awarded 
to  those  applicants  with  greater 
expected  benefits  for  producers  relative 
to  the  funds  that  are  requested  by  the 
applicant. 

The  application  ranking  and  scoring 
for  each  region  for  the  Cost  Effectiveness 
criteria  are: 


Ranking 


Sconng 


Highest  

2n(j  Highest 
3rd  Highest  . 
4th  Highest  . 
5th  Highest 


20  points. 
16  points. 
12  points. 
8  points. 
4  points. 


5.  Program  Delivery  Plan — maximum  15 
points 

The  applicant  must  demonstrate  that 
its  program  delivery  plan  described  in 
the  narrative  will  be  effective.  Higher 
rankings  will  be  given  to  those 
applicants  that  can  demonstrate  that  it 
has  an  effective  plan  for  each  of  the 
required  responsibilities  contained  in 
part  III.  Also,  those  applicants  that  can 
demonstrate  that  its  plem  can  be 
expected  to  lead  to  increased  risk 
awareness  by  agribusiness  professionals 
and  producers  of  agricultural 
commodities  and  increased  risk 
management  skills  of  local  producers 
will  receive  higher  rankings.  ■% 

The  application  ranking  and  scoring 
for  each  region  for  the  Program  Delivery 
Plan  criteria  are: 


Ranking 

Highest  

2nd  Highest  .... 

3rd  Highest  

4th  Highest  

5th  Highest  


Sconng 


15  points 
12  points. 
9  points. 
6  points 
3  points. 


C.  Confidentiality 

The  names  of  applicants,  the  content 
of  applications,  and  the  panel 
evaluations  of  applications  will  all  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  review  panel  members  will 
remain  confidential  throughout  the 
entire  review  process  and  will  not  be 
released  to  applicants.  At  the  end  of  the 
fiscal  year,  names  of  panel  members 
will  be  made  available.  However, 


panelists  will  not  be  identified  with  the 
review  of  any  particular  application. 

Fart  VI— Additional  Information 

A.  Access  to  Panel  Review  Information 

Copies  of  rating  forms,  not  including 
the  identity  of  reviewers,  will  be  sent  to 
the  applicant  after  the  review  and 
awards  process  has  been  completed. 

B.  Notification  of  Partnership 
Agreement  Awards 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  funds  will  be  made  to  the 
selected  applicants  in  writing.  Within 
the  limit  of  funds  available  for  such 
purpose,  the  awarding  official  of  RMA 
shall  enter  into  partnership  agreements 
with  those  applicants  whose 
applications  are  judged  to  be  most 
meritorious  under  the  procedures  set 
forth  in  this  announcement,  which 
provides  the  amount  of  Federal  funds 
for  use  in  the  project  period,  the  terms 
and  conditions  of  the  award,  and  the 
time  period  for  the  project.  The  effective 
date  of  the  partnership  agreement  shall 
be  on  the  date  the  agreement  is  executed 
by  both  parties  and  it  shall  remain  in 
effect  for  no  more  that  one  year.  All 
funds  provided  to  the  applicant  by  FCIC 
must  be  expended  solely  for  the  purpose 
for  which  the  funds  are  obligated  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
and  the  applicability  of  Federal  cost 
principles.  No  commitment  of  Federal 
assistance  beyond  the  project  period  is 
made  or  implied,  as  a  result  of  any 
award  resulting  from  this  Notice. 

C.  Confidential  Aspects  of  Proposals 
and  Awards 

When  an  application  results  in  a 
partnership  agreement,  it  becomes  a  part 
of  the  official  record  of  RMA 
transactions,  available  to  the  public 
upon  specific  request.  Information  that 
the  Secretary  of  Agriculture  determines 
to  be  of  a  confidential,  privileged,  or 
proprietary  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 
applicant  wishes  to  be  considered 
confidential,  privileged,  or  proprietary 
should  be  clearly  marked  within  an 
application.  The  original  copy  of  a 
proposal  that  does  not  result  in 'an 
award  will  be  retained  by  RMA  for  a 
period  of  one  year.  Other  copies  will  be 
destroyed.  Such  a  proposal  will  be 
released  only  with  the  express  written 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  award. 


D.  Reporting  Requirements 

The  applicants  awarded  the 
partnership  agreement  will  be  required 
to  submit  semi-annual  progress  and 
financial  reports  (SF-269)  throughout 
the  project  period,  as  well  as  a  final 
program  and  financial  report  not  later 
than  90  days  after  the  end  of  the  project 
period. 


E.  Audit  Requirements 

The  applicants  awarded  the 
partnership  agreement  are  subject  to 
audit. 

F.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  1352  of  Public  Law  101-121. 
enacted  on  October  23,  1989.  imposes 
prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  Tribes  and  tribal 
organizations.  Current  and  prospective 
recipients,  and  any  subcontractors,  are 
prohibited  from  using  Federal  funds, 
other  than  profits  from  a  Federal 
contract,  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement,  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000 
($150,000  for  loans)  the  law  requires 
recipients  and  any  subcontractors  (1)  to 
certify  that  they  have  neither  used  nor 
will  use  any  appropriated  funds  for 
payment  of  lobbyists;  (2)  to  disclose  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with 
lobbyists  whom  recipients  of  their 
subcontractors  will  pay  with  profits  or 
other  nonappropriated  funds  on  or  after 
December  22,  1989;  ad  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  non-compliance.  A  copy  of 
the  certification  and  disclosure  forms 
must  be  submitted  with  the  application 
and  are  available  from  Lydia  Astorga  at 
the  above  stated  address  and  telephone 
number. 

Signed  in  Washington.  DC.  on  April  15. 
2002. 

Ross  J.  Davidson,  Jr., 
Manager.  Federal  Crop  Insurance 
Corporation. 
(PR  Doc.  02-9615  Filed  4-18-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
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ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act, 
notice  is  hereby  given  that  the  Forest 
Service,  Allegheny  National  Forest 
(ANF),  Marienville  Ranger  District  will 
prepare  a  Draft  Environmental  Impact 
Statement  to  disclose  the  environmental 
consequences  of  the  proposed  Spring 
Creek  Project.  The  purpo.se  of  this 
project  is  to  move  the  ANF  from  the 
existing  condition  towards  the  desired 
condition,  as  detailed  in  the  Allegheny 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan). 

The  Forest  Plan  provides  for 
management  of  forest  resources. 
Management  objectives  include 
producing  a  sustainable  supply  of  high- 
quality  saw  timber  and  wood  products, 
developing  and  maintaining  a  wide 
array  of  wildlife  habitats,  and  providing 
a  range  of  recreation  settings  and 
experiences.  The  Allegheny  National 
Forest  is  divided  into  specific  zones  or 
Management  Areas.  Specific  objectives 
are  defined  for  each  Management  Area, 
and  the  Spring  Creek  Project  Area 
contains  Management  Areas  1.0,  3.0. 
6.1,  and  6.3.  MA  3.0  emphasizes  timber 
harvest  as  a  means  for  making  desired 
changes  to  forest  vegetation  and 
satisfying  the  public  demand  for  timber 
products.  Management  Area  1.0 
emphasizes  habitat  conditions  in  early 
successional  forest  stages  and  those 
wildlife  species  dependent  on  such 
habitat.  Management  Area  6.1 
emphasizes  management  of  forest 
vegetation  as  mature  or  over  mature 
forest.  Management  Area  6.3  is  a  special 
management  area  designated  for 
waterfowl  and  associated  riparian 
habitat  management. 

In  order  to  move  toward  the  Desired 
Condition  proposed  activities  include: 
(1)  Regeneration  harvests  consisting  of 
shelterwood  seed/removal  cuts, 
overstory  removal  cuts,  two-age 
harvests,  strip  regeneration  harvests, 
salvage  overstory  removal  cuts,  emd 
salvage  shelterwood/removal  cuts;  (2) 
intermediate  harvest  consisting  of 
thinning/improvement  cuts,  single  tree 
and  group  selection,  salvage  harvests, 
and  release  cuts  (pre-commercial  timber 
stand  improvement);  (3)  reforestation 
treatment  consisting  of  herbicide 
application,  site  preparation, 
fertilization,  fencing,  and  planting;  (4) 
wildlife  habitat  improvement  consisting 
of  (a)  restoring/improving  aquatic 
habitat  through  planting  and  controlling 
aquatic,  shrub,  and  conifer  and 
streamside  vegetation  species  and 
rehabilitating  erosion  prone  areas  and 
placing  aquatic  structures  and  coarse 


woody  debris,  (b)  restoring/ 
reestablishing/improving  terrestrial 
habitat  vegetation  through  planting  and 
releasing  native  tree  and  shrubs, 
prescribe  burning,  and  opening 
management  through  planting  and 
seeding  of  native  herbaceous  vegetation, 
(c)  restoring/improving  terrestrial 
habitat  structure  through  aspen 
management,  creating  snag  and 
providing  coarse  woody  debris,  and 
placing  nest  structures,  (d)  general 
wildlife  habitat  improvements  through 
providing  user  access  and  parking  at 
wildlife  vie^ving  areas:  (5) 
transportation  activities  consisting  of 
road  construction,  reconstruction, 
eliminating  unnecessar>'  roads, 
limestone  surfacing,  maintaining  roads 
to  high  standards,  and  pit  expansion:  (6) 
recreation  activities  including  horse 
trail  designation,  dispersed  campsite 
construction/rehabilitation,  scenery 
management,  and  efforts  to  cur\^e  illegal 
Off-Highway  Vehicle  (OHV)  use. 

During  project  analysis  issues  will  be 
identified  that  focus  on  the  management 
of  the  area.  Alternatives  will  be 
developed  to  show  various  ways  to 
address  the  issues.  This  process  is 
driven  by  comments  received  from  the 
public,  other  agencies,  and  internal 
Forest  Service  concerns.  To  assist  in 
commenting,  a  scoping  letter  providing 
more  detailed  information  on  the  project 
proposal  has  been  prepared  and  is 
available  to  interested  parties. 

DATES:  The  public  comment  period  will 
be  for  30  days  from  the  date  this  notice 
is  published  in  the  Federal  Register. 
Comments  and  suggestions  concerning 
the  scope  of  the  analysis  should  be 
submitted  (postmarked)  by  May  20. 
2002  to  ensure  timely  consideration. 

ADDRESSES:  Submit  written,  oral,  or  e- 
mail  comments  by:  (1)  Mail — Spring 
Creek  Project,  ID  Team  Leader, 
Marienville  Ranger  District.  Ridgway 
Office,  RD  1,  Box  28A,  Montmorenci 
Road,  Ridgway,  PA  15953;  (2)  phone— 
814-776-6172;  (3)  e-mail— an// 
r9_allegheny@fs.fed. us  (please  note: 
when  commenting  by  e-mail  be  sure  to 
list  Spring  Creek  EIS  in  the  subject  line 
and  include  a  US  Postal  Service  address 
so  we  may  add  you  to  our  mailing  list). 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Leland  or  John  Weyant,  Marienville 
Ranger  District,  at  814-776-6172. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  Issues  were  developed 
based  on  past  projects  in  the  area 
(environmental  analysis),  issues 
developed  for  similar  projects,  and 
Forest  Service  concerns  and 
opportunities  identified  in  the  Project 
Area.  These  issues  are  listed  below: 


1 .  Road  Management — The  Forest 
Service  wUl  complete  a  Roads  .\nalvsis. 
which  includes  evaluating  all  roads  in 
the  Project  Area  for  effects  to  the 
ecosystem  This  effort  has  been 
undertaken  within  the  Spring  Creek 
watershed.  The  proposed  action 
requires  examining  the  road  system  to 
determine  if  the  existing  road  system  is 
adequate  (or  if  improvements  are 
needed),  and  if  any  roads  need  to  be 
closed  for  resource  protection  or  other 
reasons  [e.g.,  water  quality,  wildlife,  or 
recreation  opportunities). 

2,  Even-Aged/Vneven-Agfid 
Management — The  Forest  Plan  provides 
direction  regarding  the  primary 
silvicultural  system  to  be  used  in  each 
management  area:  for  Management  Area 
3.0  it  is  even-aged  management. 
However,  uneven-aged  management  is 
an  option  considered  for  inclusions 
such  as  riparian  areas,  wet  soils,  or 
visually  sensitive  areas. 

These  issues  may  be  modified  as 
additional  issues  are  identified  during 
scoping.  A  range  of  alternatives  will  be 
considered  after  public  comments  are 
received  and  analyzed.  One  of  these  will 
consider  No  Action  for  the  Project  .\rea. 
Another  alternative  will  be  the  proposed 
action.  Management  actions  within  the 
alternatives  will  respond  to  the  issues  in 
different  ways  by  varying  the  size  and 
intensity  of  the  treatments  and  projects 
proposed.  The  amount  of  even  and 
uneven-aged  management,  wildlife, 
recreation  development,  road 
management,  watershed  rehabilitation 
and  other  activities  may  differ  within 
the  alternatives.  The  combinations  of 
proposed  activities  are  likely  to  be 
adjusted  after  all  comments  are 
reviewed. 

Comments  that  are  site-specific  in 
nature  are  most  helpful  to  resource 
professionals  when  tni'ing  to  narrow  and 
address  the  public's  issues  and 
concerns. 

Commenting:  Comments  received, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  and  may  be  subject 
to  public  disclosure.  Any  person  may 
request  the  Agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  available  for  public  review 
by  January  2003.  At  that  time  the 
Environmental  Protection  Agency  will 
publish  a  Notice  of  Availability'  of  the 
document  in  the  Federal  Register  (this 
will  begin  the  45-day  comment  period 
on  the  Draft  EIS).  After  the  comment 
period  ends  on  the  Draft  EIS,  the 
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comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  Final  EIS  is 
scheduled  for  release  in  May  2003. 

The  Forest  Service  believes  it  is 
important  to  give  reviewrers  notice  at 
this  early  stage  of  several  court  ruling 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519  553  [19781). 
Also,  environmental  objection  that 
could  be  raised  at  the  draft 
environmental  impact  statement  state 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  stage  may  be  waived 
or  dismissed  bv  the  courts  {City  of 
Angoon  v.  Model.  803  F.2nd  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334.  1338 
[E.D.  Wis.  19801). 

Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  are  made 
available  to  the  Forest  Service  at  a  time 
when  they  can  be  meaningfully 
considered  and  responded  to  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  consider  issues  and  concerns  on  the 
proposed  action,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages,  sections,  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points. 

This  decision  will  be  subject  to  appeal 
under  36  CFR  215.  The  responsible 
official  is  Leon  F.  Blashock,  Marienville 
Ranger  District,  Ridgway  Office,  RD  1 
Box  28A,  Montmorenci  Road,  Ridgway, 
PA  15853  @ (814)  776-6172. 

Dated:  April  9.  2002. 
Kevin  B.  Elliott. 

Forest  Supervisor. 

|FR  Doc.  02-9141  Filed  4-18-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Payette  National  Forest,  Idaho,  Middle 
Little  Salmon  Vegetation  Management 
Project 

agency:  Forest  Service.  USDA. 
action:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  USDA  Forest  Service 
published  a  Notice  of  Intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  the  Middle  Little  Salmon 
Vegetation  Management  Project  in  the 
Federal  Register  on  February  12.  1999 
(Vol.  64.  No.  29.  pages  7164-7165).  A 
revised  Notice  of  Intent  is  being  issued 
due  to  two  major  changes  (Forest 
Service  Handbook  1909.15  part  21.2): 

1 .  It  has  been  more  than  six  months 
since  filing  the  original  Notice  of  Intent; 
and 

2.  There  has  been  a  change  in  the 
proposed  action. 

The  USDA  Forest  Service  will  prepare 
the  Middle  Little  Salmon  Vegetation 
Management  Project  EIS.  The  proposed 
action  in  the  EIS  is  to  manage  timber 
stands  to  improve  their  productivity  and 
provide  defensible  space  from  wildfires 
on  National  Forest  System  Lands 
adjacent  to  a  private  land  subdivision. 
Additionally,  the  proposed  action  is  to 
obliterate  roads  to  reduce  sediment,  and 
close  other  roads  to  reduce  wildlife 
vulnerability.  The  Payette  National 
Forest  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
and  the  issues  to  address.  The  agency 
gives  notice  of  the  full  National 
Environmental  Policy  Act  (NEPA) 
analysis  and  decision-making  process  so 
that  interested  and  affected  people 
know  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  need  to  be  received 
by  May  28.  2002. 

ADDRESSES:  Send  written  comments  to 
Kimberly  A.  Brandel,  District  Ranger, 
New  Meadows  Ranger  District,  Payette 
National  Forest,  P.O.  Box  J,  New 
Meadows.  Idaho  83654. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Sue  Dixon,  Project 
Team  Leader,  at  the  above  address, 
phone  (208)  347-0300. 
SUPPLEMENTARY  INFORMATION:  The 
Middle  Little  Salmon  planning  area  is 
located  in  tbe  Round  Valley  Creek  and 
Upper  Mud  Creek  subwatersheds  on  the 
New  Meadows  Ranger  District.  It  is  four 
miles  north  and  west  of  New  Meadows 
and  is  approximately  11,823  acres  in 
size.  The  purpose  and  need  for  this 


activity  is  to  (1)  improve  the  existing 
condition  of  forest  vegetation  within  the 
planning  area  to  move  toward  the  goals, 
objectives,  and  desired  futvire  condition 
for  forest  vegetation  stated  in  the  Payette 
National  Forest  Land  and  Resource 
Plan;  and  (2)  lower  the  risk  of  crown 
fires  and  reduce  fire  severity  oh 
National  Forest  lemds  surrounding  the 
Circle  C  subdivision. 

The  proposed  action  includes  a 
variety  of  activities  to  meet  the  purpose 
and  need.  (1)  Harvest  approximately  6.4 
million  board  feet  on  686  acres,  of 
which  361  acres  are  to  reduce  the  fuels 
around  the  Circle  C  Subdivision. 
Harvest  prescriptions  would  consist  of 
shelterwood,  commercial  thinning,  and 
patch  clearcuts.  Yarding  systems  would 
be  primarily  tractor,  and  79  acres  of 
skyline.  (2)  Reduce  crown  fire  hazard 
and  lower  fire  severity  on  605  acres  by 
commercial  harvest  (361  acres  stated 
previously),  hand  pile  and  bum  211 
acres  in  riparian  conservation  areas,  and 
prescribe  bum  an  additional  33  acres. 

(3)  Provide  for  conifer  seedling  planting 
and  natural  regeneration  on  427  acres. 

(4)  Road  management  would  consist  of 
reconstructing  seven  miles  of  road,  and 
decommissioning  or  closing  73  miles  of 
road.  There  would  be  no  new  road 
construction.  Seven  miles  of  road  would 
be  reconstructed  for  hauling  logs,  and 
stream  crossings  would  include 
graveling  to  reduce  sediment.  (5)  Treat 
harvest  generated  fuels  on 
approximately  685  acres.  A  total  of  929 
acres  would  be  treated  with  this 
proposed  action.  This  proposed  action 
would  require  foiir  one-time,  site- 
specific,  non-significant  amendments  to 
the  Payette  National  Forest  Plan. 

Preliminary  issues  for  this  project 
include  effects  on  fisheries,  wildlife, 
water  quality,  and  effects  of  hazardous 
fuels  reduction. 

A  range  of  reasonable  alternatives  will 
be  considered.  The  no-action  altemative 
will  serve  as  a  baseline  for  comparison 
of  alternatives.  The  proposed  action  will 
be  considered  along  with  additional 
alternatives  developed  that  meet  the 
purpose  and  need  and  address 
significant  issues  identified  during 
scoping.  Alternatives  may  have  different 
amounts,  locations,  and  types  of  project 
activities. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  project  record  and 
available  for  public  review. 

The  Forest  Service  is  seeking 
infonnation  and  comments  from  other 
Federal,  State;  and  local  agencies;  Tribal 
governments,  organizations;  and 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  action.  This 
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input  will  be  used  in  preparation  of  the 
EIS. 

Comments  will  be  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  anticipated  to  be  available  for 
public  review  by  summer  2002.  The 
comment  period  on  the  draft  EIS  will  be 
45  days.  It  is  important  that  those 
interested  in  the  memagement  of  the 
Payette  National  Forest  participate  at 
that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  V.  Hodei  803  F.  2d  016,  1002 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334,  1338 
(E.  D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  45-day  comment  period 
ends  on  the  draft  EIS,  the  Forest  Service 
will  analyze  comments  received  and 
address  them  in  the  final  EIS.  The  final 
EIS  is  scheduled  to  be  completed  in 
2002,  The  Responsible  Official  is  the 


Payette  National  Forest  Supervisor.  The 
decision  will  be  documented,  including 
the  rationale  for  the  decision,  in  a 
Record  of  Decision  (ROD).  The  decision 
will  be  subject  to  review  under  the 
Forest  Service  Appeal  Regulations  at  36 
CFR  215. 

Dated:  .April  11.  2002. 
Robert  S.  Giles, 

Acting  Forest  Supen'isor. 

[FR  Doc.  02-9609  Filed  4-18-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Payette  National  Forest,  Idaho,  Golden 
Hand  #3  and  #4  Lode  Mining  Claims, 
Plan  of  Operations 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement, 

summary:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  proposed  Plan  of 
Operations  (POO)  for  the  Golden  Hand 
#3  and  #4  lode  mining  claims  in  the 
Frank  Church — River  of  No  Return  (FC- 
RONR)  Wilderness  on  the  Krassel 
Ranger  District.  Payette  National  Forest. 
The  purpose  of  the  POO  is  to  allow  for 
mineral  development  of  the  claims.  The 
EIS  will  disclose  the  environmental 
effects  of  the  POO  submitted  by 
American  Independence  Mines  and 
Minerals,  Inc.  The  Forest  now  invites 
comments  on  the  scope  of  the  analysis 
and  the  issues  to  address. 
DATES:  Comments  must  be  received  bv 
May  27,  2002. 

ADDRESSES:  Send  written  comments  to 
Ana  Egnew,  Land  Management 
Specialist,  Krassel  Ranger  District, 
Pavette  National  Forest,  PO  Box  1026, 
McCall.  Idaho  83638. 
FOR  FURTHER  INFORMATION  CONTACT:  Ana 
Egnew  at  the  above  address,  or  e-mail: 
aeegnew@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  American 
Independence  Mines  and  Minerals,  Inc. 
has  proposed  a  Plan  of  Operation  (POO) 
to  allow  for  mineral  development  of  the 
Golden  Hand  #3  and  #4  mining  claims. 
The  mining  claims  are  located  in  the 
FC-RONR  Wilderness,  approximately 
50  miles  northeast  of  McCall,  Idaho  in 
section  26,  T22N.  R9E,  Boise  Meridian. 
The  claims  encompass  20  acres  each 
adjacent  to  Coin  Creek,  a  tributan.-  of 
Beaver  Creek,  which  flows  into  Big 
Creek,  a  tributary  of  the  Salmon  River. 

Proposed  Action 

Access  to  the  claims  would  be  on 
Forest  Service  (FS)  roads  to  the  FC- 


RONR  Wilderness  boundan.-  at  Pueblo 
Summit,  north  of  the  town  of 
Edwardsburg.  Proposed  access  would 
then  require  vehicle  passage  for 
approximately  2.7  miles  past  the 
wilderness  boundan.'  on  FS  trail  #13. 
Within  the  boundar>'  is  a  roadbed  that 
existed  before  creation  of  the 
wilderness.  The  roadbed  was  converted 
to  use  as  a  trail  upon  establishment  of 
the  wilderness.  Vehicle  access  would 
require  clearing  slough,  downed  trees, 
and  other  obstacles  to  maintain  a  safe 
width  for  equipment  transport 

The  proposed  operation  would 
construct  approximately  2000  feet  of 
new  road  on  Golden  Hand  lode  mining 
claim  #3  and  reconstruct  approximately 
1700  feet  of  preexisting  roadbed  on 
Golden  Hand  lode  mining  claim  «4. 
These  roads  would  access  31  drill 
locations  and  5  trench  locations. 
Approximately  750  feet  of  trench  (5  feet 
wide  and  5  feet  deep)  would  be 
excavated.  Production  development 
work  would  also  be  conducted 
underground  from  existing  mine 
openings  (adits). 

Equipment  proposed  for  use  in  the 
mining  operation  would  include  pickup 
trucks,  a  tandem  axle  flatbed  truck,  a  14 
cubic  yard  tandem  axle  ore  truck,  small 
truck  or  track  mounted  drill  rigs,  a 
backhoe/loader.  a  bulldozer,  a  road 
grader,  an  air  compressor,  chainsaws, 
small  underground  mining  machinery',  a 
generator,  and  hand  tools. 

Extracted  ore  would  be  hauled 
approximately  12  miles  to  an  existing 
mill  site  near  the  town  of  Edwardsburg 
for  bulk  testing.  Waste  rock  would  be 
placed  on  existing  dumps  at  the  mine 
site.  Fuel  would  be  transported  in 
sealed  containers  and  stored  in  a  leak 
proof  containment.  Explosives  would  be 
transported  in  certified,  licensed,  and 
insured  vehicles,  and  would  be  stored 
in  existing  or  portable  magazines. 

Responsible  Official 

The  responsible  official  is  the  Forest 
Super\'isor  of  the  Payette  National 
Forest, 

Nature  of  Decision  To  Be  Made 

The  nature  of  the  Forest  Service 
decision  to  be  made  in  response  to  the 
POO  submitted  by  American 
Independence  Mines  and  Minerals.  Inc. 
is:  (1)  Approve  the  project  as  proposed, 
or  (2)  Notif\'  the  operator  of  changes  or 
additions  to  the  POO  necessar\'  to 
minimize  or  eliminate  adverse 
environmental  impacts  from  mineral 
activities  on  National  Forest  System 
(NFS)  lands,  as  required  bv  Forest 
Service  regulations  (36  CFR  Part  228A). 

The  Payette  National  Forest 
Supervisor  has  determined  that 
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preparation  of  the  EIS  is  required  for 
approval  of  the  POO  under  Forest 
Service  regulations  governing  locatable 
mineral  activities  on  National  Forest 
System  Lands  (36  CFR  part  228A)  and 
CEQ  regulations  implementing  the 
National  Environmental  Policy  Act  (40 
CFR  parts  1501-1508). 

Preliminary  Issues 

Preliminary  issues  identified  by  the 
Forest  Service  interdisciplinary  team 
include  use  of  mechanized  equipment 
in  wilderness,  protection  of  wilderness 
character,  effects  to  threatened  and 
endangered  species,  and  effects  to 
aquatic  species  and  water  quality. 

Public  Participation 

Public  participation  will  be  important 
at  several  points  during  the  analysis, 
particularly  during  scoping  of  issues 
and  review  of  the  draft  environmental 
impact  statement  (DEIS).  This  notice  of 
intent  initiates  the  scoping  process, 
which  guides  the  development  of  the 
EIS.  The  scoping  process  will  identify 
potential  issues  and  issues  to  be 
analyzed  in  detail,  and  will  lead  to  the 
development  of  alternatives  to  the 
proposal. 

Comments  received  in  response  to 
this  notice,  including  the  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  project  record  and 
available  for  public  review. 

The  secona  major  opportunity  for 
public  input  is  with  the  DEIS.  The  DEIS 
will  analyze  a  range  of  alternatives  to 
the  proposed  action,  including  the  no- 
action  alternative.  The  DEIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  in  January 
2003.  EPA  will  then  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register.  Public  comments  will  be 
invited.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,  553  (1978).  In 
addition,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 


impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model  803  F.  2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specified  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  40  CFR  1503.3  in  addressing  these 
points. 

In  the  Final  EIS  (FEIS)  the  Forest 
Service  will  respond  to  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  and 
environmental  consequences  addressed 
in  the  FEIS,  which  is  expected  to  be 
completed  in  May  2003,  along  with 
applicable  laws,  regulations,  and 
policies  in  making  the  final  decision 
regarding  this  proposal.  The  responsible 
official  will  document  the  decision  and 
reasons  for  it  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  215. 

Dated:  April  11.2002. 
Robert  S.  Giles. 
Acting  Forest  Supen-isor. 
[FR  Doc.  02-9610  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Advisory 
Committee  (OPAC);  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Olympic  Province 
Advisory  Committee  (OPAC)  will  meet 
on  May  10.  2002.  The  meeting  will  be 
held  at  the  Forest  Service/WA 
Department  of  Natiiral  Resources's 


Conference  Room  at  437  Tillicum  Lane 
in  Forks,  Washington.  The  meeting  will 
begin  at  9:30  a.m.  and  end  at 
approximately  3:00  p.m.  Agenda  topics 
are:  (1)  Current  status  of  key  Forest 
issues;  (2)  Status  update  on  the 
Resource  Advisory  Committees  for 
Rural  Schools  and  Commxmity  Self- 
Determination  Act  of  2000;  (3)  NW 
Forest  Plan  Implementation  Monitoring; 
(4)  Road  Management;  (5)  Open  forum; 
and  (6)  Public  comments. 

All  Olympic  Province  Advisory 
Committee  Meetings  are  open  to  the 
public.  Interested  citizens  are  encourage 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  Province  Liaison, 
USDA,  Olympic  National  Forest 
Headquarters,  1835  Black  Lake  Blvd., 
Olympia,  WA  98512-5623,  (360)  956- 
2323  or  Dale  Horn,  Forest  Supervisor,  at 
(360)  956-2301. 

Dated:  April  12,  2002. 
Dale  Horn, 

Forest  Supervisor,  Olympic  National  Forest. 
[FR  Doc.  02-9563  Filed  4-18-02;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee;  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  resource  advisory 
meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  and  Sequoia 
National  Forests'  Resource  Advisory 
Committee  (RAC)  for  Fresno  County 
will  meet  on  May  14,  2002,  6:30-9:15 
p.m.  The  Fresno  County  Resource 
Advisory  Committee  will  meet  at  the 
Forest  Supervisor's  office  Clovis.  CA. 
The  purpose  of  the  meeting  is  for  the 
Resource  Advisory  Conunittee  to  receive 
project  proposals  for  recommendations 
to  the  Forest  Supervisor  for  expenditure 
of  Fresno  County  Title  n  funds. 
DATES:  The  Fresno  RAC  meeting  vnll  be 
held  on  May  14,  2002.  The  meeting  will 
be  held  from  6:30  p.m.  to  9:15  p.m. 
ADDRESSES:  The  Fresno  County  RAC 
meeting  will  be  held  at  the  Sierra 
National  Forest  Supervisor's  office,  1600 
Tollhouse  Road,  Clovis,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Exline,  USDA,  Sierra  National  Forest, 
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1600  Tollhouse  Road,  Clovis,  CA  93611. 
(559)  297-0706  ext.  4804;  e-mail 

skexline@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
and  approve  the  April  9,  2002  meeting 
notes;  (2)  consideration  of  Title  II 
project  proposals  from  the  public  and 
from  the  RAC  members;  (3)  confirm  the 
date,  location  and  agenda  of  the  next 
meeting;  (4)  public  comment.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  April  10,  2002. 
Ray  Porter, 
District  Ranger. 

[FR  Doc.  02-9564  Filed  4-18-02;  8:45  amj 
BILLING  CODE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southeast  Washington  Resource 
Advisory  Committee  (RAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463),  the  Southeast 
Washington  Resource  Advisory 
Committee  (RAC)  will  meet  on  April  25. 
2002  in  Pomeroy,  Washington.  The 
purpose  of  the  meeting  is  to  discuss 
future  RAC  actions  including  the 
consideration  of  possible  Title  II 
projects  under  Public  Law  106-393. 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
April  25,  2002  from  6  p.m.  to  9  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pomeroy  Ranger  District  Office,  71 
West  Main  Street,  Pomeroy. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Monte  Fujishin,  Designated  Federal 
Official,  USDA,  Umatilla  National 
Forest,  Pomerov  Ranger  District,  71 
West  Main  Street,  Pomeroy,  WA  99347. 
Phone:  (509)  843-1891. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  third  meeting  of  the  committee, 
and  will  focus  on  Title  II  project 
proposals.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  committee  at 
that  time. 


Dated:  April  12.  2002. 
JefTD.  Blackwood, 

Forest  Supervisor. 

IFR  Doc.  02-9577  Filed  4-19-02:  8:45  am] 

BILUNG  CODE  3410-1 1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  Must  Be  Received  on  or 
Before:  May  20,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulator>' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 


Act  (41  U.S.C.  46-^8c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identif>-  the 
stateraent(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Produrf/.VSN  .Mr  Rite  Odor  Counteractants/ 

Gold/6840-00-NIB-0016 
NPA:  Blind  Industries  &  Ser\-ices  of 

Maryland.  Baltimore.  MD. 
Contract  Activity  Office  Supplies  &  Paper 

Products  Commodity  Center,  New  York. 

NY 
Product/.\S\  .^i^  Rite  Odor  Counteractants/ 

Silver/6840-00-NIB-0018. 
\PA  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  MD 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commoditv  Center.  New  York. 

NY 
Product  \SS:  An  Rite  Odor  Counteractants/ 

Red '6840-00-NIB-0019 
.VM  Blind  Industries  &  Ser%-ices  of 

Maryland,  Baltimore.  MD. 
Contract  /^ctjvin  Office  Supplies  &  Paper 

Products  Commoditv  Center.  New  York. 

NY. 
Product  S'SS'  .Mr  Rite  Odor  Counteractants/ 

Blue/6840-00-NIB-0021 
NPA  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  MD. 
Contract  Activity  Office  Supplies  &  Paper 

Products  Commoditv  Center.  New  York. 

NY. 
Product/S'Si\:  .\ir  Rite  Odor  Counteractants/ 

Spearmint/6840-0  O-NIB-0022. 
.\'PA:  Blind  Industries  8t  Services  of 

Maryland.  Baltimore.  MD. 
Contract  Activity.  Office  Supplies  &  Paper 

Products  Commoditv  Center,  New  York. 

NY 
Product/SS\:  Air  Rite  Odor  Counteractants/ 

Honeysuckle.'6840-00-NIB-0023 
.VP.4.  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  MD. 
Contract  Activity  Office  Supplies  &  Paper 

Products  Commoditv  Center.  New  .York. 

NY. 
Product'S'SS'  .'Kir  Rite  Odor  Counteractants/ 

Spice/6840-O0-N1B-O025 
jVP.4  Blind  Industries  &  Services  of 

Marvland,  Baltimore.  MD. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commoditv  Center,  New  York, 

NY. 
Product/NSS:  .Mr  Rite  Odor  Counteractants/ 

Sweet  Pine/6B40-C0-NIB-0026 
A'P.4  Blind  Industries  &  Services  of 

Maryland,  Baltimore,  MD. 
Contract  Activitv:  Office  Supplies  &  Paper 

Products  Commoditv  Center,  New  York, 

NY. 
Product/S'SS'  Air  Rite  Odor  Counteractants/ 

Floral/6840-00-NIB-002- 
SPA  Blind  Industries  &  Services  of 

Marvland,  Baltimore.  MD. 
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Contract  Activity:  Office  Supplies  8e  Paper 

Products  Commodity  Center.  New  York. 

NY. 
Product/NSS:  Air  Rite  Odor  Counteractants/ 

Citnjs/684O-00-NIB-O028. 
\PA:  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  VID. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commodity  Center,  New  York. 

NY. 
Produrt/\S\':  Air  Rite  Odor  Counteractants/ 

Vanilla  Bean/6840-00-NIB-O029. 
SPA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore,  MD. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commodity  Center,  New  York, 

NY. 
Product/SSX:  Air  Rite  Odor  Counteractants/ 

Green  Apple  Mint/6840-01-378-0412. 
S'PA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore.  MD. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commodity  Center.  New  York, 

NY. 
Product/XSX:  Air  Rite  Odor  Counteractants/ 

Green/6840-01-.178-0447. 
\'PA:  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  MD. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commodity  Center.  New  York. 

NY. 

Services 

Senice  Type/Location:  Food  Service 

Attendant,  Mississippi  Air  National  Guard 

(Building  129,  Dining  Facility),  Jackson, 

MS. 
iVP/1.  Goodwill  Industries  of  Mississippi. 

Ridgeland,  MS. 
Contract  Activity:  Mississippi  Air  National 

Guard,  Jackson,  MS. 
Service  Type/Location:  Janitorial/Custodial. 

U.S.  Coast  Guard  Air  Station — Detroit, 

Selfridge  ANG  Base.  Ml. 

NPA:  New  Horizons  Rehabilitation 
Services,  Inc.,  Auburn  Hills,  MI. 
Contract  Activity:  U.S.  Coast  Guard. 

Department  of  Transportation. 
Service  Type/Location:  Janitorial/Custodial. 

99th  Regional  Support  Command 

Headquarters,  Coraopolis.  PA. 
NPA:  Hancock  County  Sheltered  Workshop. 

Weirton,  \VV. 
Contract  Activity:  Department  of  the  Army. 
Service  Type/Location:  Office  Supply  Store. 

VA  Medical  Center.  San  Francisco.  CA. 
NPA:  Associated  Industries  for  the  Blind. 

Milwaukee,  VVI. 
Contract  Activity:  VA  Medical  Center.  San 

Francisco,  CA. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-9648  Filed  4-18-02;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U,S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  6  p,m  and 
adjourn  at  8  p.m,  on  May  16,  2002,  at 
the  Doubletree  Hotel.  424  West 
Markham,  Little  Rock,  Arkansas  72201, 
The  Committee  will  discuss  activities  to 
advance  the  recommendations  on  its 
2001  report,  "Who  Is  Enforcing  Civil 
Rights  in  Arkansas:  Is  There  a  Need  for 
a  State  Civil  Rights  Agency?" 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  April  15.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  02-9672  Filed  4-18-02;  8:45  amj 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Conunission  will  convene  at  10  a.m.  and 
adjourn  at  4  p.m.  on  Wednesday,  May 
15.  2002,  at  the  San  Diego  Airport/ 
Harbor  Island.  1960  Harbor  Island  Drive, 
San  Diego,  California  92101,  The 
purpose  of  the  planning  meeting  with 
briefing  is  to  plan  future  activities,  and 
for  the  Committee  to  be  brief  on  racial 
profiling  by  community  leaders  and 
public  officials. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez.  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC.  April  15.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  02-9674  Filed  4-18-02;  8:45  am] 
BILLING  CODE  633S-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Colorado  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S,  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Colorado  Advisory  Committee  to  the 
Commission  will  convene  at  2  p,m.  and 
adjourn  at  4:30  p.m,  on  Wednesday, 
May  15,  2002,  at  the  Doubletree  Hotel, 
3203  Quebec  Street,  Denver,  Colorado 
80207.  The  purpose  of  the  meeting  is  to 
hold  new  member  orientation,  discuss 
civil  rights  issues  in  the  state  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact,  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  15,  2002, 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  02-9673  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  6335-41 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  4  p.m.  on  Tuesday,  May 
7,  2002,  at  the  New  Jersey  State  House, 
125  W.  State  Street,  Room  16,  Trenton, 
NJ  08625.  The  Advisory  Committee  will 
provide  new  member  orientation,  plan 
future  activities,  and  hold  a  briefing 
session  to  hear  from  invited  speakers  on 
civil  rights  developments  in  the  state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
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Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  15.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-9675  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  633S-01-.P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisor}'  Committee  to  the 
Commission  will  convene  at  6  p.m.  and 
adjourn  at  8  p.m.  on  May  15.  2002,  at 
the  Biltmore  Hotel,  401  South  Meridian 
Avenue.  Oklahoma  City,  Oklahoma 
73108.  The  purpose  of  the  meeting  is  to 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  April  15,  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-9671  Filed  4-18-02:  8:45  am) 
BILLING  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  1  p.m.  on  Saturday,  May  25, 


2002,  at  the  Best  Western  Hitching  Post 
Inn,  1700  W.  Lincolnway,  Cheyenne. 
WY  82001.  The  purpose  of  the  meeting 
is  to  hold  new  member  orientation, 
review  status  of  project,  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact.  John 
Dulles.  Director  of  the  Rockv  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  April  15.  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-9670  Filed  4-18-02;  8:45  ami 
BILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docltet  19-2002] 

Foreign-Trade  Zone  135— Palm  Beach, 
FL,  Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Port  of  Palm  Beach 
District,  grantee  of  Foreign-Trade  Zone 
135,  requesting  authority  to  expand  FTZ 
135,  in  the  Palm  Beach.  Florida,  area, 
within  the  West  Palm  Beach  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  fded  on  April  11. 
2002. 

FTZ  135  was  approved  on  March  16, 
1987  (Board  Order  348,  52  FR  9903.  3/ 
27/87).  On  August  7.  2001  (Board  Order 
1184,  66  FR  42993,  8/16/01),  the  FTZ 
Board  authorized  the  reissuance  of  the 
grant  of  authority  for  FTZ  209  to  the 
Port  of  Palm  Beach  District, 
redesignating  FTZ  209  as  part  of  FTZ 
135.  The  zone  project  currently  consists 
of  the  original  four  sites  of  FTZ  135  and 
the  three  redesignated  sites  of  former 
FTZ  209:  Site  1  (25  acres)— within  the 
Port  of  Palm  Beach  terminal  area;  Site  2 
(37  acres) — industrial  site  at  Interstate 
95  and  Highway  710.  two  miles  west  of 
the  terminal;  Site  3(11  acres)— located 
at  700  Banyan  Trail,  Boca  Raton;  Site  4 
(66  acres)— Martin  County  Airport,  1801 


S.E.  Airport  Road,  Stuart;  Site  5  (24 
acres,  3  sites) — Palm  Beach 
International  Airport  and  the  North 
Palm  Beach  County  Airport.  Palm 
Beach;  Site  6  (282  acres,  3  parcels)— 
North  Palm  Beach  County  Airport  at 
Beeline  Highway  and  Route  786;  and. 
Site  7  (155.000  sq.  ft.)— warehouse 
facility  at  1440  West  Indiantown  Road, 
lupiter 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site  (170 
acres)  in  Palm  Beach  County:  Proposed 
Site  8  (170  acres) — within  the  1,247-acre 
Palm  Beach  Park  of  Commerce,  on 
Beeline  Highway  (SR  710)  near  Pratt 
Whitney  Road.  Palm  Beach.  The  site  is 
owned  by  Palm  Beach  Property 
Investments.  Ltd.  and  Williamsburg 
Partners,  Inc.  The  project  will  be 
developed  and  operated  by  The 
Rockefeller  Group,  based  on  an 
agreement  with  Palm  Beach  Property 
Investments.  Ltd.  No  specific 
manufacturing  authority  is  being 
requested  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Boards 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretar\  at  one  of  the 
addresses  below: 

1.  Submissions  via  Express/Package 
Deliven-  Senices:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W. 
1099— 14th  Street  NW.  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Ser\'ice:  Foreign -Trade  Zones  Board. 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W.  1401  Constitution  Avenue 
NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
June  18.  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
July  3.  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Port  of  Palm  Beach 
District,  One  East  11th  Street.  Suite  400, 
Central  Records.  Riviera  Beach,  Florida 
33409. 
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Dated:  April  11,2002. 
Dennis  Puccinelli. 

Excrutiw  Svcretary: 

(FR  Doc.  02-9662  Filed  4-18-02;  8:45  ami 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-812] 

Investigation  of  Cart>on  and  Certain 
Alloy  Steel  Wire  Rod  from  Ukraine: 
Opportunity  to  Comment  on  the  Status 
of  Ukraine  as  a  Non-Market  Economy 
Country 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Request  for  Comments. 

DATES:  April  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Smolik,  Office  of  Policy.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-1843. 
SUPPLEMENTARY  INFORMATION: 

SUMMARY: 

The  Department  of  Commerce  is 
requesting  comments  on  the  status  of 
Ukraine  as  a  non-market  economy 
country. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Conunerce's 
("Department's")  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  October  17,  2001,  the  Ministry  of 
Economy  and  for  European  Integration 
Issues  of  Ukraine  submitted  a  request 
for,  and  information  in  support  of, 
graduation  to  market  economy  status  for 
Ukraine,  within  the  context  of  the 
antidumping  investigation  of  carbon 
and  certain  alloy  steel  wire  rod  from 
Ukraine  ("steel  wire  rod  from  Ukraine  "). 
On  November  20,  2001,  Krivorozhstal, 
the  sole  respondent  in  steel  wire  rod 
from  Ukraine,  requested  that  the 
Department  issue  to  it  a  market 
economy  questionnaire.  The  petitioners 
in  this  investigation  are  Co-Steel 
Raritan,  Inc.,  GS  Industries,  Keystone 


Consolidated  Industries,  Inc.,  and  North 
Star  Steel  Te.xas,  Inc.  ("Petitioners").  On 
December  21,  2001.  and  March  14,  2002, 
Petitioners  submitted  comments 
regarding  Ukraine's  request  for  market 
economy  graduation.  On  March  1  and 
March  18.  2002.  Krivorozhstal 
responded  to  Petitioners'.  December  21, 
2001  and  March  14,  2002  submissions, 
rospectively.  On  April  10.  2002.  the 
Department  placed  on  the  record  of  this 
proceeding  information  that  the 
Ministry'  of  Economy  and  European 
Integration  of  Ukraine  had  presented  to 
the  Department  on  November  27,  2001 
regarding  its  request  for  market 
economy  graduation. 

As  indicated  above,  the  Government 
of  Ukraine.  Krivorozhstal.  and 
Petitioners  have  filed  extensive 
information  on  whether  Ukraine  should 
be  granted  market-economy  status.  As 
explained  in  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  IJkraine,  (67 
FR  17367).  the  Department  is  currently 
analyzing  the  request  for  market 
economy  graduation  for  Ukraine.  For 
purposes  of  the  preliminary 
determination,  the  Department  treated 
Ukraine  as  a  non-market  economy 
("NME")  country.  See  Id.  at  67  FR 
17369. 

Opportunity  for  Public  Comment 

The  Department  invites  public 
comment  on  Ukraine's  economic  reform 
to  date,  as  they  concern  the  factors 
listed  in  section  771(18)(B)  of  the  Act, 
which  the  Department  must  take  into 
accoimt  in  making  a  non-market 
economy  country  determination: 

(i)  The  extent  to  which  the  currency 
of  the  foreign  country  is  convertible  into 
the  currency  of  other  countries; 

(ii)  the  extent  to  which  wage  rates  in 
the  foreign  country  are  determined  by 
free  bargaining  between  labor  and 
management; 

(iii)  the  extent  to  which  joint  ventures 
or  other  investments  by  firms  of  other 
foreign  countries  are  permitted  in  the 
foreign  country; 

(iv)  the  extent  of  government 
ownership  or  control  of  the  means  of 
production; 

(v)  the  extent  of  govenunent  control 
over  allocation  of  resources  and  over 
price  and  output  decisions  of 
enterprises;  and 

(vi)  such  other  factors  as  the 
administering  authority  considers 
appropriate. 


Comments-Deadline,  Format,  and 
Number  of  Copies 

The  deadline  for  submission  of 
comments  will  be  45  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  All  comments  should 
be  filed  at  the  Department  of  Commerce 
Central  Records  Unit  located  at  the 
address  listed  below.  Rebuttal 
comments  may  be  submitted  up  to  30 
days  after  the  date  initial  comments  are 
due. 

Each  person  submitting  comments 
should  include  his  or  her  name  and 
address,  and  fully  document  or  support 
all  assertions  and  claims,  using  the 
following  format:  (1)  Begin  each 
comment  on  a  separate  page;  (2) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment  and  include 
any  supporting  documentation  in 
exhibits  or  appendices;  (3)  provide  a 
brief  summary  of  the  comment  (a 
maximum  of  3  sentences)  and  label  this 
section  "summary  of  comment;"  (4) 
provide  an  index  or  table  of  contents; 
and  (5)  include  the  case  number  A-823- 
812  in  the  top  right  hand  comer  of  the 
submission. 

To  simplify  the  processing  and 
distribution  of  comments,  the 
Department  encourages  the  submission 
of  documents  in  electronic  form 
accompanied  by  an  original  and  5 
copies  in  paper  form.  We  require  that 
documents  filed  in  electronic  form  be 
on  DOS  formatted  3.5"  diskettes  and 
prepared  in  either  WordPerfect  9  format 
or  a  format  that  the  Word  Perfect 
program  can  convert  and  import  into 
Word  Perfect  9.  Please  submit 
comments  in  separate  files  on  the 
diskette. 

Comments  received  on  diskette  will 
be  made  available  to  the  public  on  the 
Internet  at  Import  Administration's 
website,  http://ia.ita.doc.gov.  Paper 
copies  will  be  available  for  reading  and 
photocopying  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington,  DC 
20230.  Any  questions  concerning  file 
formatting,  document  conversion, 
access  on  the  Internet,  or  other  file 
requirements  should  be  addressed  to 
Andrew  Lee  Beller,  Import 
Administration  Webmaster,  (202)  482- 
0866. 

This  determination  is  issued  and 
published  in  accordance  with  section 
771(18)(c)(ii). 

Dated:  April  12,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-9661  Filed  4-18-02;  8:45  am) 
BILLING  CODE  3510-OS-S 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section.  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 

summary:  On  April  11.  2002.  CEMEX. 
S.A.  de  C.V.  ("CEMEX")  filed  a  First 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  10th  Administrative  Review, 
respecting  Gray  Portland  Cement  and 
Clinker  from  Mexico.  This 
determination  was  published  in  the 
Federal  Register  (67  FR  12518)  on 
March  19,  2002.  The  NAFTA  Secretariat 
has  assigned  Case  Number  USA-MEX- 
2002-1904-05  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary-,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  countr>' 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  fcr  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  April 
11,  2002,  requesting  panel  review  of  the 
10th  Administrative  Review  of  the 
antidumping  duty  order  described 
above. 


The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  May  10.  2002); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
27.  2002);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  12.  2002. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  02-9565  Filed  4-18-02;  8:45  am) 

BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board 

AGENCY:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisor}'  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Manufacturing  Extension  Partnership 
National  Advisory  Board  (MEPNAB). 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet  Thursday, 
May  9,  2002,  from  8  a.m.  to  3:30  p.m. 
The  MEPNAB  is  composed  of  nine 
members  appointed  by  the  Director  of 
NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
established  to  fill  a  need  for  outside 
input  on  MEP.  MEP  is  a  unique  program 
consisting  of  centers  in  all  50  states  and 
Puerto  Rico.  The  centers  have  been 
created  by  state,  federal,  and  local 
partnerships.  The  Board  works  closely 
with  MEP  to  provide  input  and  advice 


on  MEP's  programs,  plans,  and  policies. 
The  purpose  of  this  meeting  is  to 
discuss  the  state  relations  work  being 
carried  out  by  NIST  with  the  state 
partners,  update  on  the  360vu  brand 
status  and  MEP  program  over\'iew. 
Discussions  scheduled  to  begin  at  8  am 
and  to  end  at  9:15  a.m.  and  to  begin  at 
2  p.m.  and  to  end  at  3:30  p.m.  on  May 
9.  2002.  on  personnel  issues  and 
proprietary  budget  mformalion  will  be 
closed. 

DATES:  The  meeting  will  convene  May  9. 
2002  at  8  a.m.  and  will  adjourn  at  3:30 
p.m.  on  May  9,  2002. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Employees  Lounge.  Administration 
Building,  at  NIST.  Gaithersburg. 
Mar>land  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto.  Senior  Policy  Advisor, 
Manufacturing  Extension  Partnership, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg.  Maryland 
20899-4800,  telephone  number  (301) 
975-5033 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretar>'  for  Administration. 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  Ianuar\^ 
3,  2002.  that  portions  of  the  meeting 
which  involve  discussion  of  proposed, 
funding  of  the  MEP  mav  be  closed  in 
accordance  with  5  U.S.C.  552b(c)(9)(B). 
because  that  portion  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actions;  and  that  portions  of  the 
meeting  which  involve  discussion  of  the 
staffing  of  positions  in  MEP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c){6),  because  divulging 
information  discussed  in  that  portion  of 
the  meeting  is  likely  to  reveal 
information  of  a  personal  nature,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  April  15.2002. 
Karen  H.  Brown, 
Deputy  Director 
IFR  Doc  02-9642  Filed  4-18-02;  8:45  am] 

BILLING  CODE  35ia-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Postponement  of  Public  Meeting  To 
Gather  Information  and  Data  Relating 
to  the  World  Trade  Center  Disaster  for 
Building  and  Fire  Safety  Purposes 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
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ACTION:  Postponement  of  public 
meeting. 


summary:  The  National  Institute  of 
Standards  and  Technology  announces 
that  it  is  postponing  the  public  meeting 
to  gather  information  and  data  relating 
to  the  World  Trade  Center  disaster  for 
building  and  fire  safety  purposes, 
previously  scheduled  for  April  22,  2002. 

DATES:  The  meeting  previously 
scheduled  for  April  22,  2002,  from  8 
a.m.  to  4  p.m.  is  postponed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Cauffman,  (301)  975-6051  or 
by  e-mail  at  stephen.cauffman@nist.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
8,  2002,  the  National  Institute  of 
Standards  and  Technology  (NIST) 
announced  in  the  Federal  Register  (67 
PR  16728)  a  public  meeting  to  gather 
information  and  data  relating  to  the 
World  Trade  Center  disaster  for  building 
and  fire  safety  purposes.  The  meeting 
was  scheduled  for  April  22,  2002,  from 
8  aa.m.  to  4  p.m.  at  the  New  York 
Marriott  Hotel,  Financial  Center,  in  New 
York.  NY. 

The  meeting  will  be  rescheduled  after 
two  critical  documents  are  available  to 
potential  presenters  at  the  meeting:  (1) 
The  upcoming  report  on  the  Building 
Performance  Assessment  Team  (BPAT) 
study  of  the  disaster  conducted  by  the 
coalition  led  by  the  American  Society  of 
Civil  Engineers  (ASCE)  and  sponsored 
by  the  Federal  Emergency  Management 
Agency  (FEMA);  and  (2)  the  proposed 
NIST  investigation  approach,  which 
will  be  based  in  part  on  the  BPAT 
report.  The  NIST  plan  will  be  made 
available  after  the  BPAT  report  is 
released. 

The  postponement  will  allow  the 
public  a  greater  opportunity  to  provide 
informed  comment  on  the  scope  of 
NIST's  plan,  which  will  help  guide  the 
planned  NIST  investigation. 

Submissions  already  received  by 
NIST  will  be  given  full  consideration 
when  the  meeting  is  rescheduled;  those 
submissions  may  be  amended  to  reflect 
the  additional  information  that  will  be 
made  available  to  the  public. 

Dated:  April  16,  2002. 
Karen  H.  Brown, 

Deputy  Director. 

IFR  Doc.  02-9664  Filed  4-18-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.:  011113275-2037-02;  I.D. 
030602A] 

RIN0648-ZB11 

Coral  Reef  Conservation  Grant 
Program  Implementation  Guidelines 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Ocean  Service 
(NOS),  Commerce. 

ACTION:  Final  Implementation 
Guidelines  for  the  Coral  Reef 
Conservation  Program. 

SUMMARY:  This  document  provides 
NOAA's  Implementation  Guidelines 
(Guidelines)  for  the  Coral  Reef 
Conser\'ation  Program  (Program)  under 
the  Coral  Reef  Conservation  Act  of  2000 
(Act).  The  Act  authorizes  the  Secretary 
of  Commerce  (Secretary),  through  the 
NOAA  Administrator  (Administrator) 
and  subject  to  the  availability  of  funds, 
to  provide  matching  grants  of  financial 
assistance  for  coral  reef  conservation 
projects  under  the  Act  (Coral  Reef 
Conservation  Program).  As  per  the  Act, 
NOAA  has  developed  these 
Implementation  Guidelines  for  the 
Program  for  Fiscal  Year  (FY)  2002 
through  FY  2004.  Proposed 
Implementation  Guidelines  were 
published  in  the  Federal  Register  for 
review  and  comment  on  December  10, 
2001.  NOAA  will  use  several  existing 
grant  programs  and  mechanisms  to 
implement  the  Program.  Specific 
Program  information  including  available 
funding,  dates,  and  detailed  application 
requirements  and  proposal  evaluation 
criteria  for  FY  2002  are  published 
concurrently  with  these  Guidelines  in  a 
separate  Federal  Register  Notice  of 
Availability  of  financial  assistance  for 
coral  reef  conservation  activities.  NOAA 
is  in  the  final  stages  of  completing  the 
National  Coral  Reef  Action  Strategy 
(Strategy),  in  consultation  with  the 
United  States  Coral  Reef  Task  Force 
(USCRTF),  as  required  under  the  Act. 
The  purpose  of  the  Strategy  is  to 
provide  an  implementation  plan  to 
advance  coral  reef  conservation, 
including  basis  for  funding  allocations 
to  be  made  under  the  Program.  Upon 
final  completion  of  the  Strategy,  NOAA 
will  publish  notice  of  the  Availability  of 
the  Strategy  in  the  Federal  Register  and 
at;  www.coralreef.noaa.gov/.  The 
Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements  contained 
in  the  Federal  Register  notice  of 
October  1,  2001,  will  be  applicable  to 


the  funding  guidance  under  this 
Program.  This  document  is  not  a 
solicitation  for  FY  2002  project 
proposals. 

DATES:  Effective  April  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kennedy,  NOAA  Coral  Program 
Coordinator,  Office  of  Response  and 
Restoration,  N/ORR,  NOAA  National 
Ocean  Service,  1305  East- West 
Highway.  Silver  Spring,  MD  20910.  Fax; 
301-713-4389;  Bill  Millhouser,  Pacific 
Regional  Manager,  CPD/OCRM,  N/ 
0RM3,  NOAA  National  Ocean  Ser\'ice, 
1305  East- West  Highway,  Silver  Spring, 
MD  20910.  301-713-3155,  extension 
189  ore-mail  at 

biII.milIhouser@noaa.gov:  or  Tom 
Hourigan,  Biodiversity  Program  Leader, 
NOAA  Watershed  Division.  HC-1 , 
NOAA  National  Marine  Fisheries 
Service,  1315  East- West  Highway,  Silver 
Spring,  MD  20910,  301-713-2319, 
extension  121  or  e-mail  at 
tom.hourigan@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Overview 

The  Coral  Reef  Conservation  Act  of 
2000  was  enacted  on  December  14, 
2000,  for  the  following  purposes; 

1 .  To  preserve,  sustain  and  restore  the 
condition  of  coral  reef  ecosystems; 

2.  To  promote  the  wise  management  and 
sustainable  use  of  coral  reef 
ecosystems  to  benefit  local 
communities  and  the  Nation; 

3.  To  develop  sound  scientific 
information  on  the  condition  of  coral 
reef  ecosystems  and  the  threats  to    . 
such  ecosystems; 

4.  To  assist  in  the  preservation  of  coral 
reefs  by  supporting  conservation 
programs,  including  projects  that 
involve  affected  local  communities 
and  non-govemmental  organizations; 

5.  To  provide  financial  resources  for 
those  programs  and  projects;  and 

6.  To  establish  a  formal  mechanism  for 
the  collecting  and  allocating  of 
monetary  donations  fi-om  the  private 
sector  to  be  used  for  coral  reef 
conservation  projects. 

Undier  section  6403  of  the  Act,  the 
Program  authorizes  the  Secretary, 
through  the  Administrator  and  subject 
to  the  availability  of  funds,  to  provide 
matching  financial  assistance  awards  for 
coral  reef  conservation  projects.  Section 
6408(c)  of  the  Act  authorizes  up  to 
$8,000,000  in  each  of  FY  2001  through 
FY  2004  for  projects  under  the  Program. 

NOAA  will  use  several  existing  grant 
programs  and  mechanisms  to 
implement  the  Program.  Each  fiscal  year 
the  Program  will  publish  a  Federal 
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Register  Notice  to  describe  the 
availability  of  funds  and  solicit  project 
proposals.  The  annual  funding 
guidance,  beginning  in  FY  2002,  will 
provide  greater  detail  on  the  year's 
program  priorities,  application  process, 
and  proposal  evaluation  criteria. 

B.  Comments  and  Responses,  and 
Changes  to  the  Proposed  Guidelines 

The  following  summarizes  the 
comments  submitted  in  response  to  the 
Draft  Guidelines  published  in  the 
Federal  Register  on  December  10,  2001, 
and  NOAA's  responses: 

Comment  1:  A  commenter 
representing  the  coral  reef  research 
community  raises  concerns  regarding 
the  lack  of  support  for  long  term 
funding  for  coral  reef  research,  noting 
that  if  the  goal  of  the  funding  is  to 
support  meaningful  science  and 
conser\'ation  projects,  at  least  half  the 
funds  should  be  earmarked  for  3-5  year 
projects.  Moreover,  the  portion  of  the 
Guidelines  that  gives  preference  to 
projects  that  will  be  completed  within 
12  months  of  award  distribution 
basically  precludes  funding  much  high 
quality,  meaningful  science,  which 
generally  requires  multi-year  efforts. 
The  commenter  notes  that  this  language 
in  Section  IX.  contradicts  statements  in 
Section  VII.  Funding  Categories,  and 
Mechanisms,  and  Section  X.  Project 
Review,  which  are  concerned  v.-ith  long- 
term  coral  monitoring  data  and  long- 
lasting  conservation  activities. 

Response:  NOAA  generally  agrees 
with  the  comment  that  there  is  a  need 
to  support  a  long  range  coral  reef 
research  funding  program.  However, 
NOAA  is  limited  in  its  ability  to  initiate 
such  a  effort  given  the  uncertainty  that 
recent  increases  in  Federal  Coral  Reef 
funding  will  be  sustained  over  the  next 
3-4  years.  Although  the  FY  2003  budget 
proposal  maintains  current  funding 
levels  for  coral  reef  conservation 
activities,  there  are  many  competing 
budget  priorities  that  can  affect  the  final 
budget.  NOAA  will  further  consider 
funding  long  range  research  if  continued 
budget  support  becomes  more  certain. 
In  the  interim  NOAA  has  added  a 
funding  category'  for  coral  reef 
ecosystem  research  projects  for  the 
purpose  of  developing  sound  scientific 
information  on  the  condition  of  coral 
reef  ecosystems  or  threats  to  such 
ecosystems  [see  section  VII(3)  below).  In 
FY  2002,  funding  under  this  category 
will  be  targeted  at  improving  coral 
monitoring  technologies.  In  addition. 
National  Ocean  Service  (NOS) 
published  in  the  Federal  Register  on 
February  28.  2002.  an  announcement  of 
funding  opportunity  to  submit 
proposals  for  the  coral  ecosystem 


studies  which  is  for  long  term  coral  reef 
ecosystem  research. 

Comment  2:  A  commenter  with 
experience  in  coral  reef  research  states 
that  the  proposed  guidelines  are 
thorough  and  that  NOAA's  focus  on 
education,  local  partnerships,  coral 
health/vitality,  mapping,  and  restoration 
is  key  and  much  needed.  The 
commenter  suggests  adding  marine 
protected  areas  (MPAs)  and/or  adaptive 
management  research  to  the  list  of 
Eligible  Conservation  Activities  in 
section  V  of  the  Guidelines,  citing 
recommendations  from  the  9th 
International  Coral  Reef  Symposium 
and  states  that  more  research  is  needed 
on  the  shape  and  use  of  buffer  zones  in 
MPA  implementation.  For  example, 
mixed  research  results  indicate  an 
uncertain  relationship  between  MPA 
size  and  success.  Clearly  more  research 
is  needed  to  dissect  the  cause  and  effect 
relationship  between  the  success  of 
MPAs  and  their  size,  location, 
connectivity,  and  the  association  with 
the  surrounding  environment. 

Response:  NOAA  agrees  with  the 
comment  as  to  the  need  to  fund  projects 
which  develop  a  better  understanding  of 
the  characteristics  of  successful  MPAs. 
Research  activities  to  improve  the 
design  and  effectiveness  of  marine 
protected  areas  in  coral  reef  ecosystems 
are  eligible  for  funding  under  the  State 
and  Territorial  coral  reef  management, 
general  coral  reef  conser\'ation.  regional 
fisher\-  management  council,  and 
international  grant  categories  in  FY 
2002.  We  have  not  changed  section  V  of 
the  Guidelines;  however,  the  language 
in  this  section  reflects  the  specific 
statutory'  language  of  section  204(g)  of 
the  Act.  NOAA  is  also  undertaking  such 
analyses  with  regard  to  specific  areas  of 
the  Florida  Key  National  Marine 
Sanctuarv',  and  Hawaii  and  Guam  are 
evaluating  the  effectiveness  of  the 
existing  MPAs  and  beginning  to 
examine  the  types  of  issues  noted  in  the 
comment.  In  addition,  the  need  for  this 
tvpe  of  research  is  specifically  noted  in 
several  sections  of  the  Strategy  (Conduct 
Strategic  Research  and  Improve  The  Use 
of  Marine  Protected  Areas). 

A  commenter  representing  coastal 
states  and  territories,  provides  specific 
comments  on  a  number  of  sections  of 
the  Guidelines: 

Comment  3:  The  commenter  reiterates 
the  importance  of  language  in  Section 
IV.  Applicant  Eligibility  Requirements, 
that  gives  a  low  priority  to  grants  to 
Federal  agencies  and  the  requirement 
that  proposed  Federal  agency  projects 
must  be  in  collaboration  and 
coordination  with  state  or  local  public 
or  non-governmental  organizations.  The 
intent  of  the  program  is  to  benefit  local 


coral  reef  initiatives  within  the  Pacific 
and  Atlantic  Oceans,  the  Gulf  of 
Mexico,  and  the  Caribbean  Sea. 

Response:  NOAA  agrees  with  the 
comment  that  the  Guidelines  should 
give  a  low  priority  to  funding  Federal 
agencies,  unless  specific  conditions  are 
met:  the  final  Guidelines  maintain  the 
language  of  the  draft  Guidelines  in  this 
regard.  Please  note,  that  section 
6403(d)(3)  of  the  Act  also  provides  for 
the  funding  of  international  projects,  as 
provided  in  the  Guidelines. 

Comment  4:  The  Strategy  should  be 
reconciled  and  integrated  with  other 
required  Federal  reports  and  studies 
such  as  the  U.S.  Coral  Reef  Task  Force 
Oversight  Policy,  as  well  as  other  grants- 
related  requests  and  information  to 
reduce  redundancy  and  effort. 

Response:  NOAA  agrees  that  the 
various  reporting  requirements  noted 
above  should  be  consolidated  as  much 
as  possible.  NOAA  will  continue  to 
work  with  state  and  territorial  grantees 
and  the  Coral  Reef  Task  Force  agencies 
to  address  this  issue  over  the  coming 
vear. 

Comment  5:  The  Guidelines  and  the 
Strategy  include  a  discussion  of  the 
interrelationship  and  integrated  nature 
of  coral  reef  management  with  response 
to  the  objectives  of  the  Coastal  Zone 
Management  Act  and  federally 
approved  coastal  zone  management 
programs.  It  is  also  recommended  that 
the  project  reporting  under  the 
implementation  guidelines  include 
information  regarding  project 
coordination  with  the  goals  and 
objectives  of  federally  approved  coastal 
zone  management  (CZM)  programs. 

Response:  NO.AA  believes  tnat  coral 
reef  conservation  and  coastal 
management  share  many  conser\'ation 
and  management  objectives.  In  most 
cases,  the  same  state  or  territorial 
agencv  is  the  lead  for  both  coastal 
management  and  coral  management 
functions:  in  cases  where  they  are  not, 
good  local  coordination  is  in  place.  The 
Guidelines  and  the  FY  2002  Funding 
Guidance  also  require  that  state  and 
territorial  coral  reef  projects  must  be 
developed  in  partnership  with  all 
relevant  local  agencies,  including  the 
coastal  zone  management,  water  quality, 
and  the  wildlife  and/ or  marine  resource 
agencies.  Given  the  high  degree  of 
coordination  that  currently  exists. 
NOAA  does  not  believe  that  specific 
reporting  on  project  coordination  with 
CZM  goals  is  necessary. 

Comment  6:  The  language  in  Section 
VI  instructing  the  Administrator  to 
consult  with  the  Coral  Reef  Task  force 
when  identifying  emerging  threats  or 
priorities  should  be  changed  from 
"may  "  to  "shall  whenever  possible." 
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The  commenter  also  notes  the  possible 
disparity  between  national  and  local 
level  priorities,  recommends  close 
coordination  at  the  local  level  to 
identify  priorities  for  funding  and 
recommends  flexibility  in  determining 
priorities  as  they  relate  to  criteria  for 
grant  approval. 

Response:  NOAA  agrees  with  the 
need  to  carefully  balance  National  goals 
and  priorities  with  local  conditions, 
objectives  and  customs.  NOAA  believes 
that  the  Guidelines  and  the  FY  2002 
funding  guidance  provide  such  a 
balance.  With  regard  to  the  suggested 
language  change  regarding  consultation 
with  the  Coral  Reef  Task  Force,  the 
Guidelines  restate  the  statutory  language 
of  the  Act,  section  6403(d);  therefore, 
the  language  has  not  been  changed. 
Please  note  that  the  Coral  Reef  Task 
Force  Working  Groups,  and  states  and 
territories  have  been  consulted  with, 
and  have  had  substantial  input  into,  the 
development  of  the  Strategy. 

Comment  7;  The  proposed 
implementation  guidelines,  in  section 
VII.  Funding  Categories  and 
Mechanisms,  should  be  clarified  to 
ensure  that  while  one  state  agency  may 
be  the  lead  for  managing  grants  or 
cooperative  agreements,  funds  may  be 
made  available  for  use  by  any  approved 
state  agency. 

Response:  The  Guidelines  require  that 
state  and  territorial  proposals  be 
developed  in  partnership  with  all 
relevant  local  agencies  and 
organizations  which  have 
responsibilities  for  the  management  and 
conservation  of  coral  reefs  in  that 
jurisdiction.  The  funding  provided  to 
any  one  agency  should  reflect  local 
priorities  and  needs  and  be 
commensurate  with  that  agency's 
responsibility  and  authority  to  achieve 
improved  protection  of  coral  reef 
ecosystem  resources. 

Comment  8:  The  implementation 
Guidelines  should  clarify  the 
relationship  between  the  grants  or 
cooperative  agreements  made  pursuant 
to  the  Act  and  these  guidelines,  and 
guidance  and  corresponding  authorized 
cites  for  each  funding  category,  e.g..  the 
Coastal  Zone  Management  Act  (CZMA) 
section  310;  CFDA  11.426;  and  CFDA 
11.463. 

Response:  As  noted  above,  projects 
funded  pursuant  to  the  CZMA  and  the 
Act  should  complement  each  other. 
Based  on  our  experience  to  date.  NCAA 
does  not  see  a  need  to  provide  more 
explicit  guidance  on  this  issue. 

Comment  9:  The  language  in  Section 
X.  Project  Review  relating  to  state  and 
territorial  review  of  projects,  should  be 
changed  from  "projects  in  state  or 


territorial  waters"  to  "projects  affecting 
state  territorial  waters.  ' 

Response:  NOAA  believes  the 
language  contained  in  the  draft 
Guidelines  is  consistent  with  the 
statutorv  construction  of  section 
6403{fK2)(A)  of  the  Act  which  requires 
review  bv  agencies  "with  jurisdiction  or 
management  authority  over  coral  reef 
ecosystems  in  the  area  where  the  project 
is  to  be  conducted  "  NOAA  has 
therefore  retained  that  language  in  the 
final  Guidelines.  As  the  commenter  has 
suggested  language  used  in  the 
application  of  the  Federal  Consistency 
provisions  of  the  CZMA.  NOAA  notes 
that  Federal  consistency  provisions  do 
apply  to  Federal  funding  under  the 
Coral  Reef  Conser\ation  Program. 
Applicants  should  refer  to  the  Coastal 
Zone  Management  Act  Federal 
Consi.stency  Regulations  at  15  CFR  part 
930,  to  ensure  compliance  with  these 
requirements. 

Comment  10:  A  commenter 
representing  a  field  office  of  the  U.S. 
Fish  and  Wildlife  Service,  agrees  with 
the  objective  to  support  coral  reef 
conservation  through  a  grant  system. 
However,  the  commenter  expresses 
concern  that  the  guidelines  are  too 
vague  regarding  review  and  approval  of 
projects  occurring  in  areas  administered 
by  the  Department  of  the  Interior, 
specifically  National  Wildlife  Refuges. 
The  commenter  recommends  that  the 
annual  solicitations  for  project 
proposals  inform  readers  that  proposals 
submitted  for  activities  within  National 
Wildlife  Refuges  will  be  reviewed  by  the 
.Service  pursuant  to  the  National 
Wildlife  Refuge  System  Administration 
Improvement  .Act  of  1997  and  other 
relevant  authorities.  The  commenter 
recommends  adding  a  new  sentence  to 
Section  iX.  Application  Process 
(subsection  5),  as  follows:  "Proposed 
projects  within  National  Wildlife 
Refuges  must  be  determined  by  the  U.S. 
Fish  and  Wildlife  Service,  pursuant  to 
the  National  Wildlife  Refuge  System 
Administration  Improvement  Act  of 
1997.  to  be  compatible  with  established 
refuge  purposes  and  management 
objectives  in  order  for  the  Ser^'ice  to 
issue  a  Special  Use  Permit  to  conduct 
the  proposed  activities." 

Response:  NOAA  agrees  with  the 
need  for  projects  that  occur  within 
National  Wildlife  Refuges  to  obtain  all 
necessary  authorizations  and  permits 
from  the  U.S.  Fish  and  Wildlife  Service. 
We  believe  that  the  language  in  Section 
IX  of  the  guidelines  are  clear  in 
requiring  applicants  to  submit  all 
applicable  Federal  permits.  We  have 
added  language  to  the  end  of  Section  X 
of  the  guidelines  which  states  that 
agencies  with  jurisdiction  over 


proposed  project,  such  as  the  U.S.  Fish 
and  Wildlife  Service  will  provide 
assurance  that  the  applicant  is 
proceeding  to  obtain  a  permit  or  other 
authorization  from  that  jurisdiction  in 
order  to  conduct  the  project,  and  the 
status  of  that  process.  As  noted  in 
Section  X(3)(b)(v)  of  the  guidelines, 
NOAA  will  require  applicants  to  obtain 
all  required  state  and  Federal  permits  as 
a  condition  of  making  an  award. 

Comment  11:  A  commenter 
representing  a  U.S.  Territory 
recommends  that  the  process  for 
establishing  national  priorities  include 
close  consultation  at  the  local  level.  The 
commenter  also  recommends  shortening 
the  time  frame  for  NOAA's  review  and 
approval  of  proposed  projects  from  6 
months  to  2—4  months  so  that  projects 
may  begin  on  time. 

Response:  NOAA  believes  that  the 
process  used  to  develop  the  Guidelines 
and  the  Strategy  has  included  adequate 
consultation  regarding  local  priorities 
and  needs,  and  further,  that  the  coral 
grants  program  provides  the  necessary 
flexibility  to  meet  those  needs.  NOAA 
agrees  with  the  objective  of  reducing  the 
time  necessary  for  the  review  of  coral 
grant  applications;  we  believe  the  time 
line  described  in  the  FY  2002  is 
reasonable  given  the  Act's  requirements 
for  application  review  by  peers  and 
affected  jurisdictions,  and  NOAA's 
internal  grant  process. 

In  summary  the  Guidelines  have  been 
substantively  changed  in  the  following 
areas: 

1.  A  new  funding  category  has  been 
added  at  Section  VII  (3)  to  provide 
potential  funding  for  coral  reef 
ecosystem  research  projects  for  the 
purpose  of  developing  sound  scientific 
information  on  the  condition  of  coral 
reef  ecosystems  or  threats  to  such 
ecosystems. 

2.  Section  X  has  been  modified  to 
request  that  agencies  that  are  reviewing 
applications  provide  NOAA  with 
information  on  the  need  for  the 
applicant  to  obtain  a  permit  or  other 
authorization  from  the  agency  in  order 
to  conduct  the  project,  and  the  status  of 
that  process. 

II.  Electronic  Access 

The  Coral  Reef  Conservation  Act  of 
2000  and  information  on  the  U.S.  Coral 
Reef  Task  Force,  established  lune  11, 
1998  under  Executive  Order  13089.  can 
be  found  on  the  Internet  at:  http:// 
www.coraIreef.noaa.gov. 

III.  Coral  Reef  Conservation  Program 

The  objective  of  the  Program  is  to 
provide  financial  assistance  for  coral 
reef  conservation  projects  consistent 
with  the  Act  and  the  Strategy.  NOAA's 
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role  in  administering  the  Program  is  to 
strengthen  and  support  the  development 
and  implementation  of  sound  coral  reef 
conservation  projects,  as  well  as  ensure  ' 
that  the  most  beneficial  projects  are 
recommended  for  funding. 

rV.  Applicant  Eligibility  Requirements 

As  per  section  6403(c)  of  the  Act, 
eligible  applicants  include:  Any  natural 
resource  management  authority  of  a 
state  or  other  government  authority  with 
jurisdiction  over  coral  reefs  or  whose 
activities  directly  or  indirectly  affect 
coral  reefs  or  coral  reef  ecosystems,  or 
educational  or  non-governmental 
institutions  with  demonstrated  expertise 
in  the  conservation  of  coral  reefs.  Each 
subcategory  of  funding  imder  this 
Program,  as  described  in  Section  VII  of 
this  document,  encompasses  a  specific 
subgroup  of  eligible  applicants. 

As  a  matter  of  policy,  funding  Federal 
agency  activities  under  this  Program 
will  be  a  low  priority  unless  such 
activities  are  cin  essential  part  of  a 
cooperative  project  with  other  eligible 
governmental  or  non-governmental 
entities.  In  order  for  a  Federal  agency  to 
receive  an  award  under  this  program,  it 
must  provide  the  requisite  statutory 
authority  to  receive  funds  from  a  federal 
agency  for  these  purposes.  Please  note 
that  the  Economy  Act,  31  USC  1535,  is 
not  sufficient  legal  authority  because 
NOAA  is  not  procuring  goods  or 
services  from  the  federal  agency. 

NOAA  agencies  are  not  eligible  for 
funding  under  this  Program,  as  funding 
for  such  activities  is  provided  for  under 
section  6406  of  the  Act  (National 
Program). 

V.  Eligible  Coral  Reef  Conservation 
Activities 

As  described  in  section  6403(g)  of  the 
Act,  projects  considered  for  funding 
under  this  Program  must  be  consistent 
with  the  Strategy,  published 
concurrently  in  the  Federal  Register.  In 
addition,  per  the  same  section,  the 
Administrator  may  not  approve  a 
project  proposal  unless  it  will  enhance 
the  conservation  of  coral  reefs  by 
addressing  at  least  one  of  the  following: 

1.  Implementing  coral  conservation 
programs  which  promote  sustainable 
development  and  ensure  effective,  long- 
term  conservation  of  coral  reefs; 

2.  Addressing  the  conflicts  arising 
from  the  use  of  enviroimaents  near  coral 
reefs  or  from  the  use  of  corals,  species 
associated  with  coral  reefs,  and  coral 
products; 

3.  Enhancing  compliance  with  laws 
that  prohibit  or  regulate  the  taking  of 
coral  products  or  species  associated 
with  coral  reefs  or  regulate  the  use  and 
management  of  coral  reef  ecosystems; 


4.  Developing  sovmd  scientific 
information  on  the  condition  of  coral 
reef  ecosystems  or  the  threats  to  such 
ecosystems,  including  factors  that  cause 
coral  disease; 

5.  Promoting  and  assisting  to 
implement  cooperative  coral  reef 
conservation  projects  that  involve 
affected  local  conununities,  non- 
governmental organizations,  or  others  in 
the  private  sector; 

6.  Increasing  public  knowledge  and 
awareness  of  coral  reef  ecosystems  and 
issues  regarding  their  long  term 
conservation; 

7.  Mapping  the  location  and 
distribution  of  coral  reefs; 

8.  Developing  and  implementing 
techniques  to  monitor  and  assess  the 
status  and  condition  of  coral  reefs; 

9.  Developing  and  implementing  cost- 
effective  methods  to  restore  degraded 
coral  reef  ecosystems;  or 

10.  Promoting  ecologically  sound 
navigation  and  anchorages  near  coral 
reefs. 

VI.  Program  Funding  and  Distribution 

Section  6408(c)  of  the  Act  authorizes 
up  to  $8,000,000  for  use  by  the 
Secretary  for  FY  2001  through  FY  2004 
for  the  Program.  The  number  of 
individual  awards  to  be  made  each  year 
will  depend  on  the  total  amount  6i 
funds  appropriated  for  coral  reef 
activities  within  NOAA  and  the  portion 
of  those  funds  that  are  allocated  to  this 
Program.  The  total  annual  Program 
funding  amovmt,  suggested  ranges  for 
funding  requests,  and  specific  funding 
categories  under  which  an  applicant 
may  choose  to  apply  will  be  published 
in  the  Program's  annual  Federal 
Register  funding  guidance. 

Program  funding  awarded  during  any 
given  fiscal  year  will  be  distributed,  per 
section  6403(d)  of  the  Act,  in  the 
following  manner: 

(1)  No  less  than  40  percent  of  funds 
available  shall  be  awarded  for  coral  reef 
conservation  projects  in  the  Pacific 
Ocean  within  the  maritime  areas  and 
zones  subject  to  the  jurisdiction  or 
control  of  the  United  States; 

(2)  No  less  than  40  percent  of  funds 
available  shall  be  awarded  for  coral  reef 
conservation  projects  in  the  Atlantic 
Ocean,  Gulf  of  Mexico  and  the 
Caribbean  Sea  within  the  maritime  areas 
and  zones  subject  to  the  jurisdiction  or 
control  of  the  United  States;  and 

(3)  Remaining  funds  shall  be  awarded 
for  projects  that  address  emerging 
priorities  or  threats,  including 
international  priorities  or  threats, 
identified  by  the  Administrator.  When 
identifying  emerging  threats  or 
priorities,  the  Administrator  may 
consult  with  the  Coral  Reef  Task  Force. 


VII.  Funding  Categories  and 
Mechanisms 

In  order  to  ensure  adequate  funding 
for  each  of  the  purposes  envisioned 
under  the  Act  and  provide  for  a 
balanced  overall  Program,  existing 
NOAA  programs  will  be  used  to  award 
funds  in  the  six  funding  categories 
described  below.  Each  of  the  six 
categories  references  the  general  activity 
and  applicant  eligibility  requirements 
associated  with  proposals  submitted 
therein.  Specific  activity  and  applicant 
eligibility  information  and  proposal 
evaluation  criteria  for  each  category  for 
FY- 2002.  consistent  with  Guideline 
sections  IV.  Applicant  Eligibility 
Requirements,  VI.  Funding  and  Funding 
Distribution,  VIII.  Matching  Funds,  IX. 
Application  Process,  and  X  Project 
Review,  are  found  in  the  FV'  2002 
funding  guidance,  published 
concurrently  with  these  Guidelines. 

(1)  U.S.  state  and  territorial 
government  coral  reef  conserwtion 
activities,  as  described  in  Section  V(l- 
10)  of  the  Guidelines  (section  6403(g)  of 
the  Act)  for  the  purpose  of 
comprehensively  managing  coral  reef 
ecosystems  and  associated  fisheries 
within  their  jurisdictions.  Eligibility  to 
receive  an  award  is  limited  to  one 
agency  in  each  state  or  territory  with 
jurisdiction  over  coral  reefs,  as 
designated  by  the  respective  governors. 
These  proposals  will  be  reviewed  and 
awarded  bv  the  National  Ocean  Ser\ice 
(NOS)  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
pursuant  to  section  310  of  the  Coastal 
Zone  Management  Act.  under  title. 
Coastal  Zone  Management  Program. 
CFDA  11.419. 

(2)  U.S.  state  and  territorial 
government  coral  reef  ecosystem 
monitoring  and/or  assessment  activities. 
as  described  in  Section  \'(8)  of  the 
Guidelines  (section  6403(g)(8)  of  the 
Act).  Such  activities  include  the 
collection,  analysis,  and  reporting  of 
long-term  coral  reef  monitoring  data 
pursuant  to  scientifically  valid 
methodologies  and  protocols.  Eligible 
applicants  are  limited  to  one  natural 
resource  management  authority  in  each 
U.S.  state  or  territor\-.  or  Freeh- 
Associated  State  with  jurisdiction  over 
coral  reefs,  as  designated  by  the 
respective  governors  or  other  applicable 
senior  jurisdictional  officials. 
Cooperative  agreements  between  these 
agencies  and  the  NOS  National  Centers 
for  Coastal  and  Ocean  Science  (NCCOS) 
will  be  developed  without  competition 
under  title,  Financial  Assistance  for 
National  Centers  of  Coastal  Ocean 
Science,  CFDA  11.426. 
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(3)  Coral  reef  ecosystem  research 
projects  for  the  purpose  of  developing 
sound  scientific  information  on  the 
condition  of  coral  reef  ecosystems  or 
threats  to  such  ecosystems,  including 
research  to  develop  monitoring  and 
assessment  technologies,  as  described  in 
section  V(4)  of  the  Guidelines  (section 
6403(g)(4J  of  the  Act).  Eligible 
applicants  include  all  those  described 
under  section  6403(c)  of  the  Act  (section 
IV  of  the  Guidelines).  These  proposals 
will  be  reviewed  and  awarded  by  the 
NOS  National  Centers  for  Coastal  and 
Ocean  Science  under  title,  Financial 
Assistance  for  National  Centers  of 
Coastal  Ocean  Science.  CFDA  li;426. 

(4)  U.S.  state,  territorial,  or  other 
governmental  and  non-governmental 
entities,  not  eligible  under  other 
categories,  for  the  purpose  of 
implementing  cooperative  coral  reef 
conservation,  protection,  restoration, 
research,  or  education  projects,  as 
described  in  Section  V(l-lO)  of  the 
Guidelines  (section  6403(g)  of  the  Act). 
These  proposals  will  be  reviewed  and 
awarded  by  the  National  Marine 
Fisheries  Service  (NMFS)  Office  of 
Habitat  Conservation  (OHC)  under  title. 
Habitat  Conservation,  CFDA  11.463. 

(5)  Projects  to  develop,  improve,  or 
amend  Fishery  Management  Plans  to 
conserve,  protect  and  restore  coral  reef 
habitats  and  associated  fishery 
populations  within  the  U.S.  Exclusive 
Economic  Zone,  with  the  overall  goal  of 
improving  the  management  of  coral 
reefs  and  associated  organisms  through 
the  avoidance  of  fishing  impacts, 
ecosystem  management  or  similar 
approaches  and  practices  as  described 
in  Section  V(3)  of  the  Guidelines 
(section  6403(g)(3)  of  the  Act).  Eligible 
applicants  include  Regional  Fishery 
Management  Councils  with  jurisdiction 
over  coral  reefs,  as  established  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.].  These  proposals 
will  be  reviewed  and  awarded  by  the 
NMFS  Office  of  Habitat  Conservation 
under  title,  Regional  Fishery 
Management  Councils.  CFDA  11.441. 

(6)  International  coral  reef 
conservation  projects  for  the  purpose  of 
implementing  cooperative  coral  reef 
conservation  activities  as  described  in 
Section  V(l-lO)  of  the  Guidelines 
(section  6403(g)  of  the  Act).  Eligible 
applicants  include  all  international 
governmental  and  non-governmental 
entities,  including  those  in  the  Freely 
Associated  States  of  the  Pacific.  These 
proposals  will  be  reviewed  and  awarded 
bv  the  NOS  International  Programs 
Office  or  the  NMFS  Office  of  Habitat 
Conservation,  as  appropriate,  under 


title.  Habitat  Conservation.  CFDA 
11.463. 

The  FY  2002  funding  guidance 
establishes  the  range  of  funds  available 
and  specific  evaluation  criteria  for  each 
of  these  six  categories.  NOAA  may  add 
additional  funding  categories  in  the 
annual  funding  guidance  based  on 
available  funding  and/or  coral  reef 
conservation  priorities  under  the 
Strategy.  Applicants  will  be  required  to 
specify  in  their  application  the 
category(s)  under  which  they  are 
applying  for  funding.  Selected 
applications  may  be  funded  and  awards 
administered  by  NOAA,  through  either 
NMFS  or  NOS.  Generally,  one  award 
will  be  made  for  each  proposal  accepted 
for  funding. 

NOAA  will  determine  the  most 
appropriate  funding  mechanisms  (grant, 
cooperative  agreement,  or  interagency 
agreement)  for  selected  individual 
projects,  in  consultation  with  the 
applicant,  based  on  the  type  of  recipient 
and  on  the  degree  of  direct  NOAA 
involvement  with  the  project. 

Proposals  from  non-Federal 
applicants  that  are  selected  for  funding 
will  be  funded  either  through  a  project 
grant  or  cooperative  agreement.  Selected 
Federal  proposals  will  be  funded 
through  interagency  agreements; 
however,  under  the  Program,  such 
agreements  must  also  include  a  local 
sponsor  of  the  coral  reef  conservation 
project. 

Vin.  Matching  Funds 

As  per  section  6403(b)(1)  of  the  Act, 
Federal  funds  for  any  coral  conservation 
project  funded  under  this  Program  may 
not  exceed  50  percent  of  the  total  costs 
of  such  project.  The  match  may 
comprise  a  variety  of  public  and  private 
sources  and  can  include  in-kind 
contributions  and  other  non-cash 
support.  NOAA  strongly  encourages 
applicants  to  leverage  as  much 
investment  as  possible.  Federal  funds 
may  not  be  considered  as  matching 
funds. 

For  applicants  who  can  not  meet  the 
match  requirement,  as  per  section 
6403(b)(2)  of  the  Act,  the  Secretary  may 
waive  all  or  part  of  the  matching 
requirement  if  the  Administrator 
determines  that  the  project  meets  the 
following  two  requirements: 

(1)  No  reasonable  means  are  available 
through  which  an  applicant  can  meet 
the  matching  requirement,  and 

(2)  The  probable  benefit  of  such 
project  outweighs  the  public  interest  in 
such  matching  requirement. 

Applicants  must  specify  in  their 
proposal  the  source  and  amount  of  the 
proposed  match  and  may  be  asked  to 
provide  letters  of  commitment  to 


confirm  stated  contributions.  In  the  case 
of  a  waiver  request,  the  applicant  must 
provide  a  detailed  justification 
explaining  the  need  for  the  waiver,  as 
described  in  Section  IX(6)  of  these 
Guidelines. 

Notwithstanding  any  other  provision 
herein,  and  in  accordance  with  48 
U.S.C.  1469a(d),  this  Program  shall 
waive  any  requirement  for  local 
matching  funds  for  any  project  under 
$200,000  (including  in-kind 
contributions)  to  the  goverimients  of 
Insular  Areas,  defined  as  the 
jurisdictions  of  the  U.S.  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

IX.  Application  Process 

NOAA  will  publish  in  the  Federal 
Register  one  annual  funding  guidance 
soliciting  project  proposals,  pursuant  to 
these  Guidelines.  Applications 
submitted  in  response  to  this  guidance 
will  be  screened  for  eligibility  and 
conformance  with  the  Program 
Guidelines. 

To  submit  a  proposal,  a  complete 
Federal  financial  assistance  awards 
application  package  must  be  filed  in 
accordance  with  the  guidelines  in  this 
document  and  instructions  in  the 
Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements  contained 
the  Federal  Register  notice  of  October  1, 
2001. 

A  more  detailed  description  of 
specific  application  requirements  will 
be  published  in  the  annual  funding 
guidance;  however,  pursuant  to  section 
6403(e)  of  the  Act  and  NOAA,  each 
application  must  include  the  following 
elements: 

(1)  A  cover  sheet  with  the  name  of  the 
individual  or  entity  responsible  for 
conducting  the  project; 

(2)  A  description  of  the  qualifications 
of  the  individual(s)  who  will  conduct 
the  project; 

(3)  A  succinct  statement  of  the 
purposes  of  the  project,  including  the 
specific  geographic  location  where  the 
project  will  be  carried  out; 

(4)  An  estimate  of  the  funds  and  time 
required  to  complete  the  project 
including:  a  detailed  bresQcdown  by 
category  of  cost  estimates  as  they  relate 
to  specific  aspects  of  the  project,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares; 

(5)  Evidence  of  support  for  the  project 
by  appropriate  representatives  of  states 
or  other  goverrmient  jurisdictions  in 
which  the  project  will  be  conducted, 
including  obtaining  or  proceeding  to 
obtain  all  applicable  State  and/or 
Federal  permitSj  consultations,  and 
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consistencies.  U.S.  state  or  territorial 
applicants  must  also  provide  evidence 
of  coordination  virith  all  relevant  state  or 
territorial  agencies,  including  a  list  of 
agencies  consulted  in  developing  the 
proposal; 

(6)  Information  regarding  the  amount 
of  matching  funding  available  to  the 
applicant.  In  the  case  of  a  waiver 
request,  the  applicant  must  provide  a 
detailed  justification  explaining  the 
need  for  the  w^aiver  including  attempts 
to  obtain  sources  of  matching  funds, 
how  the  benefit  of  the  project  outweighs 
the  public  interest  in  providing  match, 
and  any  other  extenuating 
circumstances  preventing  the 
availability  of  match; 

(7)  A  description  of  how  the  project 
meets  one  or  more  of  the  goals  and 
objectives  stated  in  Section  V  of  the 
Guidelines  (section  6403(g)  of  the  Act); 

and 

(8)  Any  other  information  the 
Administrator  considers  to  be  necessan.' 
for  evaluating  the  eligibility  of  the 
project  for  funding  under  this  title. 

In  order  to  streamline  the  application 
and  award  process,  and  to  allow  NOAA 
to  fully  evaluate  all  coral  reef 
conservation  applications  in  the  context 
of  the  overall  Program,  applicants  must 
indicate  under  which  category(s)  (as 
described  in  Section  VII  of  these 
Guidelines)  they  are  seeking  funds,  and 
are  encouraged  to  submit  only  one 
comprehensive  application  per  funding 
guidance.  The  Program  will  give 
preference  to  projects  where  requested 
funding  will  be  used  to  complete 
proposed  coral  reef  conservation 
activities  within  a  period  of  12  to  18 
months  from  the  time  the  awards  are 
distributed. 

X.  Project  Review 

As  per  section  6203(f)  of  the  Act, 
NOAA  will  review  eligible  coral  reef 
conservation  proposals  using  an 
external  governmental  review  and 
merit-based  peer  review.  After  such 
reviews,  NOAA  will  implement  an 
internal  ranking  and  selection  process. 
The  overall  project  review  and  selection 
process  will  include  the  following  five 

steps: 

1.  NOAA  will  request  and  consider 
written  comments  on  the  proposal  from 
each  Federal  agency,  state  government, 
or  other  government  jurisdiction, 
including  the  relevant  regional  Fisherj' 
Management  Councils  established  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.],  or  any  National 
Marine  Sanctuary,  with  jurisdiction  or 
management  authority  over  coral  reef 
ecosystems  in  the  area  where  the  project 
is  to  be  conducted.  Pursuant  to  this 


requirement  of  the  Act,  NOAA  will 
apply  the  following  standard  in 
requesting  comments; 

(a)  Proposals  for  projects  in  state  or 
territorial  waters,  including  Federal 
marine  protected  areas  in  such  waters 
(e.g..  National  Marine  Sanctuaries),  will 
be  submitted  to  that  state  or  territorial 
government's  designated  U.S.  Coral  Reef 
Task  Force  point  of  contact  for 
comment; 

(b)  Proposals  for  projects  in  Federal 
waters  will  be  submitted  to  the  relevant 
Fishery  Management  Council  for 
comment; 

(c)  Proposals  for  projects  which 
require  Federal  permits  will  be 
submitted  to  the  Federal  agency  which 
issued  the  permit  for  comment; 

(d)  Proposals  for  projects  in  Federal 
marine  protected  areas  managed  by 
Federal  agencies  [e.g..  National  Wildlife 
Refuges,  National  Parks,  National 
Marine  Sanctuaries,  etc.]  will  be 
submitted  to  the  respective  Federal 
management  authority  for  comment; 
and 

(e)  NOAA  will  seek  comments  from 
other  government  entities,  authorities, 
and/or  jurisdictions,  including 
international  entities  for  projects 
proposed  outside  of  U.S.  waters,  as 
necessary-  based  on  the  nature  and  scope 
of  the  proposed  project. 

Specifically,  agencies  will  be 
requested  to  comment  on;  the  extent  to 
which  the  project  is  consistent  with  its 
coral  reef  conservation  objectives, 
priorities  and  projects:  whether  the 
project  has  been  coordinated  with 
existing  or  planned  projects;  suggestions 
for  improving  project  coordination  and/ 
or  technical  approach;  the  need  for  the 
applicant  to  obtain  a  permit  or  other 
authorization  from  the  agency  in  order 
to  conduct  the  project,  and  the  status  of 
that  process;  and,  appropriate  staff 
points  of  contact.  Each  entity  will  be 
provided  21  days  to  review  and 
comment  on  subject  proposals. 
Comments  submitted  will  be  part  of  the 
public  record. 

2.  Each  NOAA  Program  Office  will 
provide  for  a  merit-based  peer  review 
and  standardized  documentation  of  that 
review  for  proposals  considered 
appropriate  for  funding  under  their 
respective  category(s).  Each  proposal 
will  be  reviewed  by  a  minimum  of  three 
individuals  with  knowledge  of  the 
subject  of  the  proposal.  The  identities  of 
the  peer  reviewers  will  be  kept 
anonymous,  to  the  extent  permitted  by 
law.  Specific  evaluation  criteria  for 
projects  submitted  under  each  funding 
category  will  be  published  in  each 
annualFederal  Register  funding 
guidance. 


3.  Each  NOAA  Program  Office  will 
subsequently  implement  an  internal 
review  process  to  rank  each  proposal 
that  is  appropriate  for  funding  under 
their  program  based  upon  consideration 
of:  comments  and  recommendations 
from  the  reviews  under  paragraphs  (1) 
and  (2).  and  their  evaluation  of  each 
proposal  using  the  following  five 
equally  weighted  criteria: 

(a)  Direct  Benefit  to  Conil  Reef 
Resources  and  Ecosystems  NOAA  will 
evaluate  proposals  based  on  the 
potential  of  the  project  to  meet  goals 
and  objectives  as  stated  in  this 
document,  per  section  6403(g)  of  the 
Act. 

(b)  Technical  Merit  and  Adequacy  of 
Implementation  Plan:  Proposals  will  be 
evaluated  on  the  technical  feasibility  of 
the  project  and  the  qualifications  of 
project  leaders  and 'or  partners  based  on 
demonstrated  abilities  to: 

(i)  Deliver  the  conservation  objective 
stated  in  the  proposal; 

(ii)  Provide  educational  benefits, 
where  appropriate; 

(iii)  Incorporate  assessment  of  project 
success  in  terms  of  meeting  the 
proposed  objectives; 

(iv)  Demonstrate  that  the  conservation 
activity  will  be  sustainable  and  long- 
lasting;  and. 

(v)  Provide  assurance  that 
implementation  of  the  project  will  meet 
all  state  environmental  laws  and  Federal 
consistency  requirements  by  obtaining 
or  proceeding  to  obtain  applicable 
permits  and  consultations. 

(c)  Past  Performance:  Proposals  will 
be  evaluated  on  the  previous 
accomplishments  of  the  applicants  in 
achieving  coral  reef  conservation 
objectives  similar  to  those  outlined  in 
Section  V.  Eligible  Coral  Reef 
Conser\ation  Activities  of  these 
Guidelines.  Applicants  submitting  their 
first  coral  reef  conservation  project 
should  document  past  experience  in 
related  activities. 

(d)  Consistency  mth  the  National 
Coral  Reef  Action  Strategy  and  the 
National  Action  Plan  to  Conserx'e  Coral 
Reefs:  Proposals  will  be  evaluated  on 
how  w^ll  they  meet  the  specific 
programmatic  goals  and  objectives  of 
the  National  Coral  Reef  Action  Strategy, 
developed  pursuant  to  section  6402  of 
the  Act,  and  the  National  Action  Plan  to 
Conserve  Coral  Reefs  (U.S.  Coral  Reef 
Task  Force.  2000), /i ftp.// 
wTM^-.coralreef.noaa.gov).  Applicants  are 
strongly  encouraged  to  review  both 
documents  and  identif\'  specific 
conservation  objectives  that  their  project 
proposal  will  address. 

(e)  Cost-effectiveness  and  Budget 
Justification:  Proposals  will  be 
evaluated  on  their  ability  to  demonstrate 
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that  significant  benefit  will  be  generated 
for  the  most  reasonable  cost.  Projects 
will  also  be  reviewed  in  terms  of  their 
need  for  funding  and  the  ability  of 
NOAA  funds  to  act  as  a  catalyst  to 
implement  projects  and  precipitate 
partnerships  and  other  sources  of 
funding  to  achieve  conservation 
objectives.  Preference  will  be  given  to 
projects  that  will  be  completed  within  a 
period  of  12  to  18  months  from  the  time 
the  awards  are  distributed. 

4.  A  NOAA  review  panel  made  up  of 
representatives  from  each  NOAA 
Program  Office  will  review  the  project 
selections  and  ensure  that  all 
requirements  of  the  Act  are  met. 
particularly  those  regarding  the 
geographic  funding  distribution  and 
consistency  with  the  Strateg\'.  This 
group  will  present  recommendations  to 
the  NOAA  Administrator,  or  his 
designee,  for  final  approval.  NOAA 
reserves  the  right  to  consult  with 
applicants,  prior  to  making  an  award,  to 
determine  the  exact  amount  of  funds  to 
be  awarded,  as  well  as  the  most 
appropriate  funding  category  and 
mechanism  under  which  to  consider  the 
project  for  funding. 

5.  NOAA  will  provide  written 
notification  of  a  proposal's  approval  or 
disapproval  to  each  applicant  within  6 
months  of  submitting  a  coral  reef 
conservation  proposal.  Similarly.  NOAA 
will  also  provide  written  notification  of 
a  project's  approval  to  each  State  or 
other  government  jurisdiction  that 
provided  comments  and/or  reviews. 
Unsuccessful  proposals  will  be  held  in 
the  Program  Office  until  the  cooperative 
agreement  or  grant  is  awarded  to  the 
selected  recipients  and  then  will  be 
destroyed. 

Definitions 

In  this  Program: 

(1)  Administrator  means  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration. 

(2)  Conservation  means  the  use  of 
methods  and  procedures  necessary  to 
preserve  or  sustain  corals  and  associated 
species  as  diverse,  viable,  and  self- 
perpetuating  coral  reef  ecosystems, 
including  all  activities  associated  with 
resource  management,  such  as 
assessment,  conservation,  protection, 
restoration,  sustainable  use,  and 
management  of  habitat;  mapping; 
habitat  monitoring;  assistance  in  the 
development  of  management  strategies 
for  marine  protected  areas  and  marine 
resources  consistent  with  the  National 
Marine  Sanctuaries  Act  (16  U.S.C.  1431 
et  seq.)  and  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.):  law 
enforcement;  conflict  resolution 


initiatives:  community  outreach  and 
education:  and  that  promote  safe  and 
ecologically  sound  navigation. 

(3)  Cooperative  Agreement  means  a 
legal  instrument  reflecting  a 
relationship  between  the  Department  of 
Commerce  (DoC)  and  a  recipient 
whenever:  (1)  The  principal  purpose  of 
the  relationship  is  to  transfer  money, 
property,  services  or  anything  of  value 
to  accomplish  a  public  purpose  of 
support  or  stimulation  authorized  by 
Federal  statute,  and  (2)  substantial 
involvement  [e.g.,  collaboration, 
participation,  or  intervention  by  DoC  in 
the  management  of  the  project)  is 
anticipated  between  DoC  and  the 
recipient  during  performance  of  the 
contemplated  activity. 

(4)  Coral  means  species  of  the  phylum 
Cnidaria,  including — 

(a)  all  species  of  the  orders 
Antipatharia  (black  corals),  Scleractinia 
(stony  corals),  Gorgonacea  (homy 
corals),  Stolonifera  (organpipe  corals 
and  others).  Alcyanacea  (soft  corals), 
and  Coenothecaiia  (blue  coral),  of  the 
class  Anthozoa;  and, 

(b)  all  species  of  the  order 
Hydrocorallina  (fire  corals  and 
hydrocorals)  of  the  class  Hydrozoa. 

(5)  Coral  flee/ means  any  reefs  or 
shoals  composed  primarily  of  corals. 

(6)  Coral  Reef  Ecosystem  means  coral 
and  other  species  of  reef  organisms 
(including  reef  plants)  associated  with 
coral  reefs,  and  the  non-living 
environmental  factors  that  directly 
affect  coral  reefs,  that  together  function 
as  an  ecological  unit  in  nature. 

(7)  Coral  Products  means  any  living  or 
dead  specimens,  parts,  or  derivatives,  or 
any  product  containing  specimens, 
parts,  or  derivatives,  of  any  species 
referred  to  in  paragraph  (3). 

(8)  Grant  means  a  legal  instrument 
reflecting  a  relationship  between  DoC 
and  a  recipient  whenever:  (1)  The 
principal  purpose  of  the  relationship  is 
to  transfer  money,  property,  services,  or 
anything  of  value  in  order  to  accomplish 
a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute  and  (2)  no  substantial 
involvement  is  anticipated  between  DoC 
and  the  recipient  during  the 
performance  of  the  contemplated 
activity. 

(9)  Interagency  Agreement,  for  the 
purposes  of  these  Guidelines,  means  a 
written  document  containing  specific 
provisions  of  governing  authorities, 
responsibilities,  and  funding,  entered 
into  between  NOAA  and  another 
Federal  agency  where  NOAA  is  funding 
the  other  Federal  agency,  pursuant  to 
the  Act. 

(10)  Secretary  means  the  Secretary  of 
Commerce. 


(11)  State  means  any  State  of  the 
United  States  that  contains  a  coral  reef 
ecosystem  within  its  seaward 
boundaries,  American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  Puerto 
Rico,  and  the  Virgin  Islands,  and  any 
other  territory'  or  possession  of  the 
United  States,  or  separate  sovereign  in 
free  association  with  the  United  States, 
that  contains  a  coral  reef  ecosystem 
within  its  seaward  boundaries. 

Classifications 

This  is  a  new  Program  and  will  be 
added  to  the  Catalog  of  Federal 
Domestic  Assistance  under  the  Coastal 
Zone  Management  Act  (11.419), 
Financial  Assistance  for  National 
Centers  for  Coastal  Ocean  Science 
(11.426),  and  Habitat  Conservation 
(11.463).  The  Program  uses  the  Federal 
financial  assistance  award  package 
requirements  per  15  CFR  parts  14  and 
24. 

The  program  will  determine  National 
Environmental  Policy  Act  (NEPA) 
compliance  on  a  project  by  project  basis. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergoverrmiental  Review  of  Federal 
Programs." 

The  use  of  the  Federal  financial 
assistance  award  package  referred  to  in 
this  notice  involves  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A,  424B.  and 
SF-LLL  have  been  approved  by  0MB 
under  the  respective  control  numbers 
0348-0043,  034&-0044,  0348-0040,  and 
0348-0046. 

The  Guidelines  also  contain  new 
collection-of-information  requirements 
subject  the  Paperwork  Reduction  Act 
and  which  have  been  approved  by  0MB 
imder  control  number  0648-0448. 
Public  reporting  burden  for  these 
collections  of  iiiformation  is  estimated 
to  average  one  hour  per  request  for  a 
matching  funds  waiver  (section  IX(6)  of 
these  Guidelines)  and  one  hour  per 
comment  on  proposals  (section  X(l)  of 
these  Guidelines).  These  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  the  NOAA 
Office  of  Response  and  Restoration,  N/ 
ORR,  NOAA  National  Ocean  Service, 
1305  East- West  Highway,  Silver  Spring, 
MD  20910  and  to  Office  of  Management 
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and  Budget  (0MB)  at  the  Office  of 
Information  and  Regulatory-  Affairs. 
0MB,  Washington,  DC  20503.  Attention: 
NOAA  Desk  Officer. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

Dated:  .^pril  15.2002. 
Alan  Neuschatz, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
IFR  Doc.  02-9682  Filed  4-18-02;  8.45  am) 
BILLING  CODE  3S10-JE-P;  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.:  011113275-203S-03;  I.D. 
030602B] 

RIN0648-ZB11 

Coral  Reef  Conservation  Grant 
Program  Fiscal  Year  2002  Funding 
Guidance 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Ocean  Service 

(NOS),  Commerce. 

ACTION:  Notice  of  Availability  of  Federal 

assistance  for  coral  reef  conservation 

activities. 

SUMMARY:  The  purpose  of  this  document 
is  to  advise  the  public  that  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  is  soliciting 
proposals  for  the  NOAA  Coral  Reef 
Conservation  Grant  Program  (Program), 
pursuant  to  the  Coral  Reef  Conservation 
Act  of  2000  (Act).  The  Act  authorizes 
the  Secretary  of  Commerce  (Secretary), 
through  the  NOAA  Administrator 
(Administrator)  and  subject  to  the 
availability  of  funds,  to  provide 
matching  grants  of  financial  assistance 
for  coral  reef  conservation  projects 
under  the  Program.  This  document 
provides  the  specific  Fiscal  Year  (FY) 
2002  Funding  Guidance  (Guidance) 
necessary  to  award  $5,500,000,  of  which 
NOAA  is  providing  $5,150,000  and  the 
Department  of  Interior  is  providing 
$350,000  in  Federal  assistance, 
consistent  with  the  NOAA  Coral  Reef 
Conservation  Grant  Program 
Implementation  Guidelines 
(Guidelines),  published  concurrently 
with  this  Guidance.  The  Proposed 
Guidelines  were  published  in  the 
Federal  Register  for  public  comment  on 
December  10.  2001.  The  information 


published  in  this  Guidance  includes: 
specific  program  eligibility  criteria, 
available  funding,  proposal  submission 
and  selection  dates,  and  detailed 
application  requirements  and  proposal 
evaluation  criteria.  All  applications 
submitted  pursuant  to  this  notice  must 
be  consistent  with  the  requirements 
stated  herein  and  in  the  Guidelines,  and 
be  consistent  with  the  National  Coral 
Reef  Action  Strategy  (Strategy).  NOAA 
is  in  the  final  stages  of  completing  the 
Strateg>\  in  consultation  with  the 
United  States  Coral  Reef  Task  Force 
(USCRTF),  as  required  under  the  Act. 
The  purpose  of  the  Strategy  is  to 
provide  an  implementation  plan  to 
advance  coral  reef  conservation, 
including  a  basis  for  funding  allocations 
to  be  made  under  the  Program.  Upon 
final  completion  of  the  Strategy.  NOAA 
will  publish  notice  of  the  Availability  of 
the  Strategy  in  the  Federal  Register  and 
at:  www.coralreef.noaa.gov/.  Until  such 
notice  is  provided,  NOAA  and 
applicants  for  coral  reef  grant  funds 
provided  under  this  notice  shall  use  the 
National  Action  Plan  to  Consen-e  Coral 
Reefs  (National  Action  Plan),  dated 
March  2,  2000,  in  plade  of  the  Strategy. 
The  Strategy  and  the  National  Action 
Plan  share  the  same  basic  goals  and 
objectives,  thereby  ensuring  that  the 
National  Action  Plan  can  provide 
sufficient  guidance  for  the  development 
and  review  of  grant  applications 
pursuant  to  this  notice.  The  National 
Action  Plan  can  be  found  at:  http:// 
coralreef.gov/.  Applicants  may  also 
request  copies  of  the  National  Action 
Plan  from  the  contacts  listed  below. 

DATES:  Effective  April  19,  2002. 

ADDRESSES:  Send  all  proposals  to:  David 
Kennedy,  NOAA  Coral  Program 
Coordinator,  Office  of  Response  and 
Restoration,  N/ORR,  Room  10102. 
NOAA  National  Ocean  Service,  1305 
East-West  Highway,  Silver  Spring,  MD 
20910,  Fax:  301-713-4389.  Only  WTitten 
proposals  will  be  accepted,  no 
electronic  mail  applications  will  be 
accepted.  Envelopes  or  faxes  should  be 
sent  to  the  attention  of  one  of  the 
following  proposal  categories,  as 
appropriate:  State  and  Territory  Coral 
Reef  Management;  Coral  Reef 
Monitoring  and  Research:  General  Coral 
Reef  Conser\'ation;  Projects  to  Improve 
or  Amend  Coral  Reef  Fishery 
Management  Plans;  and  International 
Coral  Reef  Conservation. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
SUPPLEMENTARY  INFORMATION  for 
telephone  and  e-mail  addresses  of 
contacts  for  this  program. 

SUPPLEMENTARY  INFORMATION: 


Contacts  for  Specific  Information 

Administrative  questions  should  be 
directed  to  Bill  Millhouser,  301-713- 
3155,  extension  189  or  e-mail  at 
bill. millhouser^noaa. gov. 

Technical  point  of  contact  for  State 
and  Territor\'  Coral  Reef  Management  is 
Bill  Millhouser,  301-713-3155. 
extension  189  or  e-mail  at 
bill. millhouser^noaa. gov. 

Technical  point  of  contact  for  State 
and  Territory  Coral  Reef  Monitoring  and 
Research  is  Ruth  Kelty.  301-713-3020. 
extension  133  or  e-mail  at 
ruth. keh\-@noaa. gov. 

Technical  point  of  contact  for  General 
Coral  Reef  Consersation  is  Tom 
Hourigan.  301-713-2319.  extension  121 
ore-mail  at  tom.houngan@noaa.gov. 

Technical  point  of  contact  for  Projects 
to  Improve  or  Amend  Coral  Reef  Fishery 
Management  Plans  is  Tom  Hourigan. 
301-713-2319.  extension  121  ore-mail 
at  tom.houngan@noaa.gov. 

Technical  point  of  contact  for 
International  Coral  Reef  Conser\ation  is 
Arthur  Paterson,  301-713-3078, 
extension  217  or  e-mail  at 
arthur.e.paterson@noaa.gov. 

NOAA  announces  the  availability  of 
$5,500,000  of  Federal  assistance  in  FY 
2002  for  Coral  Conservation  Activities. 
NOAA  is  providing  $5,150,000  and  the 
Department  of  Interior  (DOI)  is 
providing  $350,000.  These  funds  will  be 
used  to  support  the  following  six 
program  areas:  State  and  Territory'  Coral 
Reef  Management;  State  and  Territory 
Coral  Reef  Monitoring;  State  and 
Territory'  Research  to  support 
monitoring  technologies;  General  Coral 
Reef  Conservation;  Projects  to  Improve 
or  Amend  Coral  Reef  Fisher>- 
Management  Plans;  and  International 
Coral  Reef  Conser\'ation.  The  amount  of 
funds  available,  and  the  application 
requirements  for  each  program  area  are 
defined  in  Sections  I\'-IX  of  this  notice 
Selected  recipients  will  enter  into  either 
a  cooperative  agreement  with  the  NOAA 
Office  responsible  for  the  program  or 
receive  a  grant  depending  upon  the 
amount  of  NOA,\'s  involvement  in  the 
project.  Substantial  involvement  means 
a  cooperative  agreement,  while 
in.-iependent  work  requires  a  grant. 

All  applicants  are  required  to  submit 
a  Federal  financial  assistance  awards 
package  and  proposal  write-up  as 
described  in  the  relevant  program 
section  below.  The  financial  assistance 
awards  package  (which  includes  forms 
SF-424,  SF^24A.  SF-424B.  CD-511, 
CD-512.  and  SF-LLL)  can  be  obtained 
from  the  NOAA  grants  Website  at  http:/ 
/w\^^^■. rdc.noaa.gov/grants/pdf.  For  each 
proposal  submitted,  applicants  are 
required  to  prepare  one  original  and  two 
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signed  copies  for  each  application 
package. 

The  number  of  awards  made  under 
this  Program  as  a  result  of  this 
solicitation  will  depend  on  the  number 
of  eligible  applications  received,  the 
amount  of  funds  requested  by  eligible 
applicants,  the  merit  review  and  ranking 
of  the  proposals,  the  application  of  the 
geographic  and  biological  diversity 
requirements  of  16  U.S.C.  6403(d),  and 
how  well  the  proposal  satisfied  the 
criteria  in  16  U.S.C.  6403(g).  As  a  result, 
awards  may  not  necessarily  be  made  to 
the  highest  scoring  proposals. 
Successful  applicants  may  be  asked  to 
revise  award  objectives,  work  plans,  or 
budgets  prior  to  final  approval  of  an 
award.  The  exact  amount  of  funds  to  be 
awarded,  the  final  scope  of  activities, 
the  project  duration,  and  specific  NOAA 
cooperative  involvement  with  the 
activities  of  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  NOAA  Grants 
Management  Division  (GMD),  and  the 
relevant  NOAA  staff.  Projects  should 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received  from  the  NOAA 
GMD.  Publication  of  this  document  does 
not  obligate  NOAA  to  award  any 
specific  project  or  obligate  all  or  any 
part  of  available  funds. 

I.  Authority 

Statutory  authority  is  provided  under 
Section  6403  (Coral  Reef  Conservation 
Program)  of  the  Coral  Reef  Conservation 
Act  of  2000  (16  U.S.C.  6403  et  seq.). 
Each  program's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
can  be  found  in  the  specific  program 
information  included  below,  Sections 
IV-DC. 

U.  General  Background 

Rather  than  develop  a  new  grant 
program  under  the  Act,  NOAA's 
approach  to  implementing  this  Program 
was  to  draw  together  existing  financial 
assistance  programs  under  the  umbrella 
of  the  Program. 

m.  Application  and  Selection  Schedule 

Applications  must  be  received  by 
NOAA  before  5  p.m.  Eastern  Daylight 
Time  on  the  dates  specified  below. 
Applicants  should  consider  the  delivery 
time  when  submitting  their  applications 
from  international  or  remote  areas. 
Selected  proposals  will  receive  funding 
no  later  than  October  1,  2002.  The 
following  review  and  selection 
timetable  applies  to  all  proposals  under 
the  Program: 

Applications  due  to  NOAA — May  24, 
2002 


NOAA  returns  proposal  comments 
and  notice  of  intent  to  fund  to 
applicants— lune  28,  2002 

Final  Applications  due  to  NOAA — 
July  19.  2002 

The  NOAA  Grants  Officer  or  the 
Program  Officer  for  each  grant  program, 
as  appropriate,  will  provide  each 
applicant  with  written  notice  of  the 
final  funding  decision  on  or  before 
September  30,  2002. 

rV.  state  and  Territory  Coral  Reef 
Management 

A.  Program  Description 

This  description  provides 
requirements  for  applying  for  funding 
appropriated  by  Congress  to  NOAA  and 
DOI  in  FY  2002  to  support 
comprehensive  programs  for  the 
conservation  and  management  of  coral 
reefs  and  associated  fisheries  in  the 
jurisdictions  of  Puerto  Rico,  the  U.S. 
Virgin  Islands  (USVI),  Florida,  Hawaii, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI),  and 
American  Samoa. 

NOAA's  National  Ocean  Service, 
Office  of  Ocean  and  Coastal  Resource 
Management  (OCRM)  and  National 
Marine  Fisheries  Service  (NMFS)  Office 
of  Habitat  Conservation  (OHC),  and  DOI 
Office  of  Insular  Affairs  (OIA)  are  jointly 
providing  approximately  $2,100,000  in 
funding  for  cooperative  agreements  to 
support  state  and  territorial  coral  reef 
and  coral  reef  fishery  management  and 
conservation  activities  as  listed  in  E(2) 
below. 

Each  jurisdiction  need  only  develop 
and  submit  one  comprehensive  coral 
reef  management  application  for  the 
funds  available  under  this  section.  The 
Federal  agencies  will  coordinate  their 
reviews  of  each  application  to  ensure 
comparability  and  continuity.  It  is 
anticipated  that  OCRM  will  make 
awards  to  four  of  the  seven  jurisdictions 
and  that  DOI/OIA  will  make  awards  to 
the  remaining  three  jurisdictions. 

B.  Eligibility  Criteria 

The  eligible  applicants  are  the 
governor-appointed  point  of  contact 
agencies  for  coral  reef  activities  in  each 
of  the  jurisdictions  of  American  Samoa, 
Florida,  CNMI.  Guam,  Hawaii,  Puerto 
Rico,  and  USVI.  To  be  eligible  for  FY 
2002  funding,  the  jurisdiction  must 
have  made  reasonable  progress  in 
completing  tasks  under  applicable  FY 
2000  and  FY  2001  coral  management 
awards,  as  evidenced  in  the  required 
performance  and  financial  reports. 


C.  Funding  Availability  and  Mechanism 

1.  Funding  Available 

Approximately  $2,100,000  in  FY  2002 
funding  is  available  for  Coral  Reef  and 
Coral  Reef  Fishery  Management 
cooperative  agreements.  Support  in  out 
years  after  FY  2002  is  contingent  upon 
the  availability  of  funds  and  the 
requirements  of  the  Federal  agency 
supporting  the  project.  Each  jurisdiction 
is  eligible  to  receive  an  award  ranging 
from  a  minimum  of  $225,000  to  a 
maximum  of  approximately  $400,000. 

2.  Funding  Mechanism 

Cooperative  agreements  will  be 
awarded  to  each  eligible  jurisdiction. 
Proposals  should  cover  a  project  period 
of  12  to  18  months  with  an  anticipated 
start  date  of  October  1,  2002. 

D.  Matching  Funds 

The  requirements  for  matching  funds 
under  Section  VIII  of  the  Guidelines  are 
applicable  to  funding  available  under 
this  program.  Specific  information  to  be 
submitted  in  regard  to  matching  funds 
can  be  found  in  the  Proposal  Content 
and  Format  Section  below. 

E.  Proposal  Content  and  Format 
1 .  Proposal  Content 

Applications  should  reflect  the 
National  Coral  Reef  Action  Strategy,  the 
U.S.  Coral  Reef  Task  Force  National 
Action  Plan  to  Conserve  Coral  Reefs, 
and  local  strategies  for  coral  reef 
management,  such  as  the  1999,  U.S.  All 
Islands  Coral  Reef  Initiative  Strategy,  as 
modified  by  the  events  and  activities  of 
the  last  3  years.  Ifraddition,  proposed 
activities  sh.  uld  be  coordinated,  where 
appropriate,  with  ongoing  and  proposed 
NOAA  coral  reef  mapping,  monitoring, 
coastal  zone  and  fishery  management 
initiatives,  and  DOI  Fish  and  Wildlife 
Service  and  National  Park  Service  coral 
reef  activities. 

In  developing  the  application,  state 
and  territorial  applicants  must  consult 
with  all  relevant  governmental  and  non- 
governmental entities  involved  in  coral 
reef  activities  in  their  respective 
jurisdictions.  Those  agencies  consulted 
must  include  coastal  zone  management, 
water  quality,  and  wildlife  and/ or 
marine  resource  agencies. 

Funding  under  this  award  is  also 
intended  to  support  jurisdictional 
participation  in  national  coral  reef 
planning  activities,  such  as  U.S.  Coral 
Reef  Task  Force  meetings.  As  such, 
applicants  should  include  in  their 
proposal,  anticipated  travel  costs 
associated  with  attendance  and 
participation  at  U.S.  Coral  Reef  Task 
Force  and  other  relevant  meetings  and 
conferences. 
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Applicants  may  submit  applications 
covering  up  to  an  18-month  period. 
Applicants  must  meet  all  applicable 
Department  of  Commerce  (DOC)  or  DOI 
grant  requirements,  and  submit,  with 
the  final  application  package,  all 
required  Federal  financial  assistance 
awards  forms.  One  original  and  two 
signed  copies  of  the  complete 
application  must  be  submitted  by  the 
applicant  to  NOAA  by  the  indicated  due 
date. 

2.  Proposal  Format 

In  developing  the  proposal,  the 
applicant  must  organize  proposed  tasks 
into  the  following  eleven  (11)  categories, 
which  are  based  on  those  found  in  the 
National  Action  Plan  to  Conserve  Coral 
Reefs: 

a.  Coral  Reef  and  Associated  Coastal 
Management  Activities  Including 
Marine  Protected  Area  Management  and 
Development,  e.g..  tasks  to  forward  the 
conser\'ation  and  management  of  coral 
reefs  through  planning,  designation, 
implementation  and  evaluation  of 
marine  protected  areas:  including 
personnel  training,  equipment 
procurement,  signage,  monitoring  and 
enforcement,  etc., 

b.  Mapping.  Aerial  Photography,  and 
Digital/Satellite  Imagery  for  Reef 
Conservation,  e.g..  developing  benthic 
habitat  maps  or  other  Geographic 
Information  System  (CIS)  data  layers, 
etc.,  (such  activities  should  be 
coordinated  with  the  NOS  coral 
mapping  program), 

c.  Monitoring  and  Assessment  of 
Coral  Reefs  or  Reef  Resources,  e.g., 
baseline  characterizations  of  reef 
ecosystems,  workshops  to  standardize 
methods,  database  system  development, 
purchase  of  equipment,  training,  etc. 
(Note:  most,  if  not  all  of  proposed 
monitoring  projects,  should  be  funded 
under  the  National  Centers  for  Coastal 
and  Ocean  Science  (NCCOS)  Coral  Reef 
Monitoring  grant  program  discussed  in 
Section  V.  below'), 

d.  Targeted  Research  to  Support 
Management,  e.g..  nutrient  input 
modeling,  coral  recruitment  studies, 
etc., 

e.  Socio-economic  and  Resource 
Valuation,  e.g..  economic  valuations, 
alternative  income  generation 
workshops,  etc.. 

f.  Reducing  Habitat  Destruction,  e.g.. 
coastal  zone  management,  vessel 
grounding  prevention  and  management, 
mooring  buoy  installation,  etc.. 

g.  Reducing  Pollution: 

(1)  Oil-spill  prevention  and  response. 
e.g..  developing  response  plans, 
personnel  training,  interagency 
coordination,  etc.: 


(2)  Marine  debris  prevention  and 
removal,  e.g..  developing  prevention 
policies,  collection  and  disposal  of 
debris,  etc.:  and 

(3)  Reducing  impacts  from  land- 
based/ watershed  pollution  source,  e.g.. 
Best  Management  Practices  (BMP) 
planning  and  implementation, 
watershed  restoration  projects,  etc. 

h.  Invasive  Alien  Species 
Management,  e.g..  policy  development, 
mitigation  projects,  etc.. 

i.  Coral  Reef  Restoration,  e.g..  damage 
mitigation,  coral  transplantation, 
monitoring  of  restoration  sites,  etc.. 

j.  Public  Education  and  Outreach, 
e.g..  brochures  and  other  informational 
materials,  public  meetings  and 
workshops,  etc..  and. 

k.  Coral  Reef  Fisheries  Management. 
in  FY  2002.  NMFS  OHC  has  provided 
S350.000  of  the  total  52.100,000  to  fund 
priority  state  and  territorial  coral  reef 
fishery  management  activities.  Proposed 
funding  for  coral  reef  fishery 
management  tasks  should  range  from 
$40,000  to  S60.000  per  jurisdiction,  and 
should  be  budgeted  within  the 
jurisdictions  $225,000  to  5400.000 
comprehensive  proposal.  The  mandate 
of  NMFS  is  to  build  sustainable 
fisheries,  recover  protected  species,  and 
sustain  healthy  habitats  for  these 
species.  These  tasks  should  be 
developed  in  the  same  format  as  the 
other  coral  reef  management  tasks  and 
included  and  submitted  in  the 
comprehensive  application.  Examples  of 
eligible  projects  include: 

(1)  Assessment  and  monitoring  of  fish 
and  fishery  resources,  collection  of 
fishery  information: 

(2)  Analysis  of  fishery-  impacts  on 
reefs  and  support  for  the 
implementation  of  fishery  gear 
restrictions  or  other  priority  regulations; 

(3)  Development  of  fishery  reser\'es: 

(4)  Activities  to  improve  management 
of  ornamental  reef  species  for  the 
aquarium  industry: 

(5)  Hiring  or  training  of  enforcement 
officers:  and. 

(6)  Outreach  and  education  on  fishery 
and  endangered  species  issues. 

Large  equipment  and/or  infrastructure 
acquisitions  are  not  a  priority  for 
funding  under  this  program.  Such 
purchases  proposed  herein  will  be 
reviewed  on  a  case  by  case  basis  with 
respect  to  the  specific  management 
objectives  of  this  and  the  local  coral  reef 
program. 

For  each  category  in  which  a  task  is 
proposed,  the  applicant  should  include 
the  following  information: 

a.  A  brief  introduction  that  describes 
the  status  of  the  issue  in  the  jurisdiction 
as  addressed  by  the  proposed  task: 
recent  actions  undertaken  to  address  the 


issues,  with  a  focus  on  the  status  of 
previous  federally  funded  tasks:  the 
jurisdiction's  strategy  to  address  critical 
needs  over  the  medium  term:  and.  a 
justification  for  the  proposed  task. 

b  A  description  of  each  proposed  task 
that  must  include: 

(1)  Clear  identification  of  the  work  to 
be  completed,  who  will  perform  the 
work,  relationship  to  ongoing  projects 
and  how  the  project  fits  into  the 
jurisdiction's  strategy  for  addressing  the 
issue: 

(2)  How  the  project  coordinates  with 
relevant  local  governmental  and  non- 
governmental agencies  and.  if 
applicable.  NOAA  or  DOI  regional 
activities; 

(3)  Task  timetable  with  interim 
benchmarks  and  clearly-defined  work 
products:  and, 

(4)  Project  priority  as  compared  to  all 
other  proposed  projects. 

c.  A  Summary  Budget  that  includes  a 
detailed  breakdown  of  costs  by  category 
and  information  regarding  the  amount 
of  matching  funds  available  to  the 
applicant,  pursuant  to  Section  IX(6)  of 
the  Guidelines.  Intended  sources  of 
matching  funds  must  be  identified  in 
the  application.  Applicants  whose 
proposals  are  selected  for  funding  will 
be  required  to  submit  with  the  final 
application,  letter(s)  of  commitment  to 
fund  from  the  organization(s)  providing 
matching  funds. 

F.  Proposal  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Applications  will  be  peer-reviewed  by 
individuals  with  coral  reef  and  fisheries 
management  experience  on  the 
following  equally  weighted  evaluation 
criteria,  as  evidenced  by  information  in 
the  application: 

a.  Documented  need  for  the  proposed 
coral  reef  management  activity  to  fill 
gaps  in  the  jurisdiction's  management 
capacity: 

b.  Demonstrated  coordination  with 
applicable  ongoing  local,  state, 
territorial,  and  Federal  coral  reef 
management  activities: 

c.  Technical  merit  of  the  proposed 
management  activity:  and. 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed. 

Subsequently,  a  Federal  agency  team 
of  representatives  from  NMFS.  OCRM. 
and  OIA  will  review  the  applications, 
pursuant  to  equally  weighted  criteria 
described  in  Section  X(3)  of  the 
Guidelines  and  comments  received  from 
peer  reviewers.  Based  on  this  review, 
the  team  will  make  preliminary  funding 
allocation  recommendations  for  each 
jurisdiction. 
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2.  Selection  Criteria 

OCRM  will  then  provide  a  notice  of 
intent  to  fund  and  proposal  comments 
to  each  selected  applicant.  These 
comments  will  include  input  from  peer 
reviewers  and  the  Federal  agency  team 
and  are  intended  for  use  in  the 
applicant's  development  of  the  final 
application. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
financial  assistance  forms,  the  Federal 
agency  team  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the  response 
to  comments  that  were  returned  to  the 
applicant.  The  team  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines. 

If  one  or  more  applicants  are 
ineligible  to  receive  an  award.  NOAA 
and  DOI  will  consult  with  the  eligible 
applicants  on  the  use  of  any  residual 
funds.  NOAA  and  DOI  will  work  with 
each  jurisdiction  to  ensure  the  greatest 
degree  of  success  in  meeting  local,  state, 
territorial,  and  national  coral  reef 
management  needs. 

G.  Program  Authority 

Specific  authority  for  the  NOAA 
program  is  found  in  16  U.S.C.  6403. 
NOAA  proposals  will  be  reviewed  and 
awarded  by  OCRM  under  title.  Coastal 
Zone  Management  Program.  CFDA 
Number:  11.419. 

V,  State  and  Territory  Coral  Reef 
Ecosystem  Monitoring 

A.  Program  Description 

This  description  provides 
requirements  for  applying  for  funding 
appropriated  by  Congress  to  the  NOAA 
in  FY  2002  to  support  state  and 
territorial  coral  reef  ecosystem 
monitoring.  This  program  will  be 
administered  by  NOS's  National  Centers 
for  Coastal  and  Ocean  Science. 

NOAA  and  its  partners  designed  and 
are  implementing  a  nationally 
coordinated,  comprehensive,  long-term 
program  to  monitor  and  predict  the 
condition  of  U.S.  coral  reef  ecosystems. 
This  program  was  requested  by  the  U.S. 
Coral  Reef  Task  Force,  which,  along 
with  the  nation's  coral  reef  program 
managers  and  the  public,  endorsed  and 
called  for  implementation  of  "A 
National  Program  to  Assess.  Inventory, 
and  Monitor  U.S.  Coral  Reef 
Ecosystems." 

NOAA  began  implementing  the 
Program  in  2000  and  continues  to 
administer  it  with  Congressional 
appropriations  for  coral  reef 
conservation.  The  Program  includes  the 
collection,  analysis,  and  reporting  of 


long-term  coral  reef  ecosystem 
monitoring  data  pursuant  to 
scientifically  valid  methodologies  and 
protocols  and  is  a  key  priority  of  the 
National  Coral  Reef  Action  Strategy. 

The  implementation  plan  calls  for 
integration  of  now-disparate  monitoring 
sites  into  a  coordinated  national 
network,  sharing  of  monitoring 
information  among  U.S.  coral  reef 
resource  managers  and  scientists,' and 
filling  gaps  in  monitoring  coverage 
nationwide.  Through  this  Program,  U.S. 
Federal,  state,  commonwealth,  and 
territorial  agencies  support  a  variety  of 
local  and  regional  assessments, 
inventories,  and  monitoring  of  U.S. 
coral  reef  resources.  Additionally,  there 
are  several  regional  volunteer  and 
community  monitoring  programs 
regularly  assessing  reef  resources.  A 
nationally  coordinated  coral  monitoring 
infrastructure  will  enable  the 
preparation  of  a  biennial  science-based 
report  on  the  condition  or  "health"  of 
U.S.  coral  reef  ecosystems  and  support 
local  coral  reef  management  efforts. 

The  nation's  coral  reef  resource 
managers  have  recommended  a 
minimum  suite  of  key  biotic  and  abiotic 
parameters  that  should  be  monitored  at 
all  local  sites  in  the  national  monitoring 
network: 

1.  Benthic  habitat  characterization 
(e.g.,  depth,  habitat  delineation,  and/or 
percent  live/dead  cover  of  corals, 
submerged  aquatic  vegetation, 
macroalgae,  sponges,  rugositv.  diversity, 
etc.); 

2.  Associated  biological  community 
structure  including  fish  condition  (e.g., 
abundance,  density,  size,  diversity, 
disease,  harvest  trends)  and  large  motile 
and  sessile  invertebrates  condition 
(abundance,  density,  size,  diversity, 
disease,  harvest  trends);  and, 

3.  Water/substrate  quality  (e.g., 
temperature,  nutrient  enrichment,  toxic 
chemicals,  turbidity). 

Proposed  work  should  include  multi- 
organizational  partnerships  (local, 
regional.  Federal,  and  even 
international)  that  build  local  capacity 
for  maintaining  long-term  monitoring 
sites  as  part  of  a  National  Coral  Reef 
Monitoring  Network.  NOAA  will  be  an 
active  partner  in  the  development  and 
implementation  of  the  award;  thus, 
proposals  should  be  structured  as 
cooperative  agreements  betw  een  NOAA 
and  the  principal  investigators.  For 
these  proposals,  it  is  appropriate  to 
include  the  equipment  necessary  to 
build  capacity  to  archive  biotic  transects 
(e.g..  one  or  more  digital  videography 
cameras  with  underwater  housing, 
museum  maintenance  of  reference 
specimen  collections,  etc.). 


B.  Eligibility  Criteria 

Eligible  applicants  are  limited  to  the 
natural  resource  management  agency  in 
each  U.S.  state  or  territory,  or  Freely 
Associated  State  with  jurisdiction  over 
coral  reefs,  as  designated  by  the 
respective  governors  or  other  applicable 
senior  jurisdictional  official.  NOAA  is 
requesting  proposals  from  Puerto  Rico, 
Florida,  U.S.  "Virgin  Islands,  Hawaii, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  Republic  of  Palau,  and  the 
Republic  of  the  Marshall  Islands. 
Federal  agencies  are  not  eligible  for 
funding  under  this  Program. 

C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Available 

Appro-ximately  5800,000  will  be 
available  in  FY  2002  for  coral  reef 
ecosystem  monitoring  activities  under 
this  program.  FY  2002  awards  to  each 
jurisdiction  are  expected  to  range  from 
SSO.OOOtoSlOO.OOO. 

2.  Funding  Mechanism 

Funds  will  be  administered  though 
non-competitive  cooperative  agreements 
between  eligible  organizations  and 
NCCOS.  Applicants  may  submit 
proposals  up  to  3  years  in  duration,  at 
funding  levels  between  550,000- 
100,000  per  year  [i.e..  up  to  5300,000  for 
3  year  continuation  proposals).  FY  2002 
awards,  however,  will  only  provide 
funding  for  the  monitoring  activities 
proposed  for  FY  2002.  and  funding  for 
out  years  is  contingent  on  subsequent 
years'  appropriations.  Multiple-year 
proposals  must  specif\'  the  budget  and 
activities  for  each  year.  Annual  projects 
should  follow  the  Federal  fiscal  year, 
beginning  on  October  1  and  ending 
September  30. 

D.  Matching  Funds 

The  requirements  for  matching  funds 
under  Section  VIII  of  the  Guidelines  are 
applicable  to  funding  available  under 
this  program.  Specific  information  to  be 
submitted  in  regard  to  matching  funds 
can  be  found  in  the  Proposal  Content 
and  Format  section  below. 

E.  Proposal  Content  and  Format 
1.  Content 

Proposal  content  should  be  developed 
and  submitted  according  to  the 
following  guidelines: 

a.  First  time  applicants  for  monitoring 
awards:  Eligible  activities  for  the  first 
year  of  proposed  funding  (i.e.,  FY  2002) 
include  an  initial  characterization  of 
baseline  ecosystem  condition,  an 
inventory/mapping  of  biotic  resources, 
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and  an  assessment  of  anthropogenic 
stressors  [e.g..  contaminants  in  lagoon 
sediments,  sedimentation  conditions, 
eutrophication,  etc.)  if  these  studies  are 
prerequisite  to  establishing  new  long- 
term  monitoring  sites.  Activities  can 
also  include  database  development  and 
training  of  field  crew.  Proposed  second 
and  third  year  work  should  follow  the 
guidelines  for  previous  recipients 
below. 

b.  Previous  recipients  of  NCCOS 
monitoring  awards:  Proposals  from 
previous  recipients  should  detail  the 
monitoring  design,  sampling  parameters 
and  protocols,  data  management,  and 
the  need/context  for  establishing  new 
long-term  monitoring  sites.  Proposals 
should  describe  how  the  proposed 
monitoring  meets  local  coral 
conservation  needs  and  fits  into  ongoing 
long-term  assessments,  inventories,  and 
monitoring  within  the  jurisdiction  and/ 
or  region.  Each  proposal  must  provide 
enough  specificity  on  the  parameters  to 
be  monitored,  the  design  and  frequency 
of  sampling,  methods  used,  data 
management  and  quality  assurance,  and 
other  information  for  peer-reviewers  to 
judge  the  quality  of  proposed  work.  Of 
particular  importance  to  creating  a 
National  Coral  Reef  Monitoring 
Network,  each  proposal  must  also 
address  (1)  how  compatible  the 
proposed  data  [e.g..  data  confidence 
limits,  standardized  protocols)  will  be 
with  other  jurisdictional  and  regional 
databases,  and  (2)  when  and  in  what 
format  the  data  will  be  available  to 
NOAA.  The  information  produced 
through  these  awards  is  intended  to  fill 
gaps  in  knowledge  of  coral  reef 
ecosystems  nationwide,  track  and 
predict  changes  in  coral  reef  ecosystems 
nationwide,  and  serve  as  the  foundation 
for  biennial  reporting  in  the  Report  of 
the  Health  of  U.S.  Coral  Reef 
Ecosystems. 

In  addition,  each  jurisdiction's 
proposal  for  FY  2002  must  include  the 
preparation  of  a  comprehensive 
assessment  of  coral  reef  ecosystem 
health  in  FY  2003.  This  will  "be  each 
jurisdiction  s  contribution  to  the  Report 
on  the  Health  of  U.S.  Coral  Reef 
Ecosystems:  2004.  Toward  this  end.  FY 
2002  proposals  may  budget  for  travel  to 
at  least  one  national  workshop,  costs  for 
preparing  and  printing  a  jurisdictional 
report  on  the  condition  of  coral  reef 
ecosystems,  and  related  expenses. 

2.  Proposal  Format 

Applicants  must  submit  proposals  in 
the  following  format:a.  A  Statement  of 
Work  [i.e.,  narrative  description)  for 
each  proposed  task  that  includes:  the 
specific  priority  management  questions 
that  are  driving  the  effort,  how  data 


collected  will  be  translated  and 
transferred  to  the  local  management 
community,  project  objectives,  and  a 
timetable  with  project  milestones; 

b.  A  Summary  Budget  that  includes  a 
detailed  breakdown  of  costs  by  category 
and  a  description  of  the  amount  of 
matching  funds  available  to  the 
applicant,  as  described  in  Section  IX(6) 
of  the  Guidelines.  Intended  sources  of 
matching  funds  must  be  identified  in 
the  application.  Applicants  whose 
proposals  are  selected  for  funding  will 
be  required  to  submit  letter(s)  of 
commitment  to  fund  from  the 
organization(s)  providing  matching 
funds  with  the  final  application. 
Multiple-year  proposals  must  specif\- 
the  budget  and  activities  for  each  year: 

c.  Curriculum  Vitae  for  principal 
investigators; 

d.  Summary  Project  Abstract:  and. 

e.  All  required  NOAA  Federal 
financial  assistance  awards  forms  (see 
below).  One  original  and  two  copies  of 
the  jurisdiction's  application  must  be 
submitted  to  NOAA  by  the  indicated 
due  date 

The  NOAA  Grants  Management 
Division  program  web  site,  http:// 
www.rdc.noaa.gov/grants/index.html. 
provides  detailed  application 
instructions  and  electronic  versions  of 
Federal  financial  assistance  forms.  The 
two  most  relevant  sections  at  this  web 
site  are,  "C.  Instructions  and 
Guidelines."  and.  "D.  Application 
Forms  for  Initial  Proposal  Submission." 
Applicants  should  review  their 
application  package  prior  to  submission 
and  be  sure  that  all  blocks  on  forms  SF 
424,  SF-424A.  SF-424B.  CD-511.  CD- 
512.  and  SF-LLL  have  been  filled  in 
completely. 

Special  note  for  monitoring  program 
applicants  filling  out  form  SF-424:  A 
paragraph  explaining  the  qualification 
of  the  principal  investigator's 
organization  to  do  this  work  should  be 
included  in  the  Description  of  Work. 
The  title  should  be  Financial  Assistance 
for  National  Centers  of  Coastal  Ocean 
Science.  In  Block  13.  the  start  date  is 
alwavs  the  first  of  the  month;  for  ease 
in  administering  these  as  a  block  of 
grants.  NOAA  would  prefer  October  1, 
2002.  as  the  start  date  for  all  these 
cooperative  agreements. 

F.  Proposal  Evaluation  and  Selection 
Criteria 

1 .  Evaluation  Criteria 

Proposals  will  be  peer-reviewed  by  a 
small  panel  of  representatives  from 
relevant  state.  Federal  and  island 
agencies  as  well  as  the  jurisdictional 
coral  reef  Points  of  Contact  (POCs)  (each 
POC  will  be  asked  to  review  one  or 


more  proposals  from  other  jurisdictions, 
but  never  their  own).  Proposals  will  be 
peer-reviewed  on  the  following  criteria; 

a.  The  jurisdiction's  need  for  such 
work  to  fill  gaps  in  monitoring  coverage 
and  build  local  capacity  for  long-term 
monitoring  of  coral  reef  ecosystems; 

b.  The  quality  of  the  proposed  science 
and  potential  for  the  resulting  data  to  be 
incorporated  into  a  National  Monitoring 
Network; 

c.  The  ability  of  the  principal 
investigators  to  conduct  such  work;  and. 

d.  Support  for  the  All  Islands  Coral 
Reef  Initiative,  in  applicable 
jurisdictions. 

Reviewer  results  will  be  shared  with 
applicants,  and  applicants  will  be  given 
the  opportunity  to  revise  their 
application  and/or  respond  to  reviewer 
comments. 

Taking  into  consideration  comments 
received  from  peer  reviewers.  NCCOS 
will  evaluate  each  proposal  and  develop 
funding  recommendations  based  on  the 
criteria  in  Section  X(3)  of  the 
Guidelines.  In  evaluating  the  technical 
merit  and  adequacy  of  the 
implementation  plan.  NCCOS  will 
apply  the  following  three  equally 
weighted  criteria: 

a.  Relevance  to  establishing  a  national 
monitoring  network.  The  prinripal 
objective  of  the  proposals  should  be  to 
fill  priority  gaps  or  needs  in  coral  reef 
monitoring  and  assessment  programs, 
such  that  they  contribute  to  the  creation 
of  a  comprehensive  and  coordinated 
network  of  monitoring  sites  for  U.S. 
coral  reef  ecosystems.  In  subsequent 
vears.  the  project  should  be  monitoring 
the  "minimum  suite  of  key  biotic  and 
abiotic  parameters.  "  tas  listed  in  the 
program  description)  at  least  once  a 
vear.  at  one  or  more  sites; 

b.  Quality  assurance  and  error 
estimates  for  parameter  measurements. 
Flexibility  of  methodologies  for 
acquiring  measurements  is  allowable,  as 
long  as  they  are  done  in  situ  and  are 
quantitatively  reliable  within  a 
jurisdiction  and  across  a  region  Where 
possible.  NOAA  favors  a  stratified 
random  sampling  design  for  site 
selection  [i.e..  ideally  based  on  reliable 
habitat  maps),  multi-methodological 
monitoring  of  the  ecosystem  [i.e..  line 
transects  for  cryptic  species,  point-count 
sur\'eys  for  large  pelagic  species),  and 
sample  archiving  [i.e..  species  reference 
collections,  transect/sur^-ey 
videographic  records);  and 

c.  Potential  to  meet  data  reporting 
requirements  and  the  ability  of 
transferring  the  data  to  the  local  or 
regional  management  community  Data 
from  proposals  must  be  useful  in 
preparing  the  biennial  report  on  the 
Health  of  U.S.  Coral  Reef  Ecosystems. 
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Grant  recipients  will  provide  raw  or 
synthesized  data  to  NCCOS  no  latter 
than  3  months  after  data  collection.  The 
data  generated  in  the  National  Coral 
Reef  Ecosystem  Monitoring  Program 
will  by  used  by  NOAA  and  its  partners 
to  develop  regional  and  national  state  of 
the  reef  reports  and  disseminated  to  the 
public  via  NOAA's  Coral  Reef 
Information  (CoRIS)  Web  site,  currently 
under  development.  Biotic  data  integrity 
is  critical  for  sharing  of  information  and 
detection  of  national/regional  trends 
and  hotspots.  Each  jurisdiction  will 
need  to  have  basic  data  management 
quality  controls  and  quality  assurances 
for  its  data.  Funding  eligibility  for  future 
funding  years  will  be  contingent  on 
meeting  data  submission  deadlines 
including  all  reporting  requirements 
and  data  transfers. 

2.  Proposal  Selection 

Based  on  these  reviews,  NCCOS  will 
provide  a  notice  of  intent  to  fund  and 
proposal  comments  to  each  selected 
applicant.  These  comments  will  include 
input  from  peer  reviewers  and  the 
Federal  agency  team  and  are  intended 
for  use  in  the  applicant's  development 
of  the  final  application. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  the  Federal  agency  team  will 
review  the  complete  package  and  make 
final  funding  recommendations  based 
on  the  incorporation  and/or  response  to 
conunents  that  were  returned  to  the 
applicant.  NCCOS  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
Section  X(4)  of  the  Guidelines. 

G.  Program  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  Proposals  will 
be  reviewed  and  awarded  by  NCCOS 
under  title,  Financial  Assistance  for 
National  Centers  of  Coastal  Ocean 
Science.  CFDA  11.426. 

VI.  State  and  Territory  Research  to 
Support  Development  of  Monitoring 
Technologies  and  Assessments 

A.  Program  Description 

This  program  supports  the 
development  and  field-testing  of 
methods  to  assess  and  monitor  coral  reef 
ecosystem  health,  function,  and 
resilience.  These  are  critical 
components  of  a  research  program  to 
support  the  monitoring  of  coral  reef 
ecosystems  as  outlined  in  the  Strategy. 
Advances  in  technologies  and 
assessment  techniques  using  remote 
sensing,  in  situ  observations,  high-end 
computing,  and  integrative  biological 
and  physical  measurements  need  to  be 


incorporated  into  the  "toolbox" 
available  to  coral  reef  ecosystem 
managers.  For  example,  models  and 
assessments  will  assist  resource 
managers  in  evaluating  alternative 
management  strategies  to  improve  the 
health  of  coral  reef  ecosystems. 

Research  is  also  needed  to  address 
development  of  appropriate  indicators 
to  define  coral  ecosystem  health  and 
function  of  reef  ecosystems,  such  as 
coral  and  fish  recruitment  sources  and 
sinks  and  explicit  coupling  of  biological 
and  physical  models.  These  activities 
will  directly  support  the  NCCOS 
National  Coral  Reef  Ecosystem 
Monitoring  Program's  key  research 
questions  relevant  to  establishing 
monitoring  techniques  that  provide 
quantitative  measures  of  coral 
ecosystem  health,  including 
reproduction,  recruitment,  growth,  and 
survival  of  coral  communities.  In 
addition,  the  benefits  from  these 
research  activities  and  subsequent 
products  are  directly  applicable  and 
will  be  applied  to  monitoring  programs 
throughout  the  regions  where  they  are 
conducted,  as  well  as  nationally. 

B.  Eligibility  Criteria 

Eligible  applicants  are  those  U.S.  state 
and  territory  organizations  eligible  for 
cooperative  agreements  under  the  State 
and  Territory  Coral  Reef  Monitoring 
program  described  above.  As  such, 
eligible  applicants  are  limited  to  the 
natural  resource  management  agency 
with  jurisdiction  over  coral  reefs,  as 
designated  by  the  respective  governors, 
in  Puerto  Rico.  Florida,  the  U.S.  Virgin 
Islands,  Hawaii.  American  Samoa, 
Guam,  and  the  Commonwealth  of  the 
Northern  Mariema  Islands.  Multi- 
organizational  partnerships  with  local, 
regional,  Federal,  international  and 
academic  partners,  are  highly 
encouraged.  Federal  agencies  are  not 
eligible  for  direct  funding  under  this 
program. 

C.  Funding  Availability  and 
Mechanisms 

1 .  Funding  Available 

Approximately  $300,000  will  be 
available  in  FY  2002  for  targeted 
research  that  supports  the  NCCOS 
National  Coral  Reef  Ecosystem 
Monitoring  Program.  Two  awards  of 
approximately  S150,000  each  will  be 
made  to  eligible  organizations.  One 
award  each  will  be  made  to  an 
organization  in  the  Pacific  and 
Caribbean  Regions.  These  funds  are 
intended  to  enhance  FY  2002  coral  reef 
ecosystem  monitoring  awards  to 
territory  and  state  cooperative  partners 


under  the  National  Coral  Reef 
Ecosystem  Monitoring  Program. 

2.  Funding  Mechanism 

Funds  will  be  awarded  through 
cooperative  agreements  developed 
between  NCCOS  and  the  selected 
agency.  Proposals  must  be  included  as 
an  addendum  to  the  Coral  Monitoring 
application  submitted  by  the  eligible 
agency  under  that  program;  however, 
multi-organizational  partnerships  with 
local,  regional.  Federal,  international 
and  academic  partners,  are  highly 
encouraged.  As  such,  a  joint  monitoring 
and  research  grant  application  package 
must  be  submitted.  'The  application 
must  include  separate  monitoring  and 
research  budget  sheets  and  project 
descriptions. 

Applicants  may  submit  proposals  up 
to  3  years  in  duration,  at  funding  levels 
up  to  $150,000  per  year  {i.e.,  up  to 
$450,000  for  3  year  continuation 
proposals).  FY  2002  awards,  however, 
will  only  provide  funding  for  the 
activities  proposed  for  FY  2002,  and 
funding  for  out-years  is  contingent  on 
subsequent  years'  appropriations. 
Multiple-year  proposals  must  specify 
the  budget  and  activities  for  each  year. 

D.  Matching  Funds 

The  requirements  described  under  the 
State  and  Territory  Coral  Reef 
Ecosystem  Monitoring  program  apply  to 
funding  available  under  this  program. 

E.  Proposal  Content  and  Format 

1 .  Proposal  Content 

Due  to  limited  funding,  only 
proposals  that  address  the  following  two 
national  monitoring  program  research 
priorities  will  be  considered  for 
funding: 

a.  Development  of  coral  health 
indicators  using  remotely  sensed 
oceanographic  data;  specifically 
developing  meso-scale  cheiracterizations 
of  bio-optical  water  quality  to  predict 
coral  health  at  locations  affected  by  land 
based  run-off  and/or  other  point  and 
non-point  source  pollution;  and, 

b.  Development  of  indices  that 
identify  threshold  criteria  of 
reproductive  stress,  recruitment  failure, 
and/or  mortality. 

Applications  must  include  an 
integrated  research  team  made  up  of 
appropriate  coral  managers,  research 
organizations,  and  other  relevant  local, 
regional.  Federal,  and  international 
partners.  Applicants  must  demonstrate 
capacity  to  perform  such  research, 
provide  a  topical  publication  history, 
and  have  a  well-established  field  and 
laboratory  infrastructure  to  be 
considered  for  this  research  grant. 
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Proposals  that  have  rigorous  quality 
assurance  and  error  estimates  for 
parameter  measurements  are 
encouraged.  There  will  be  flexibility  of 
methodologies  for  acquiring 
measurements  as  long  as  they  are  done 
in  situ  and  are  quantitatively  reliable 
within  a  jurisdiction  and  across  a 
region. 

Products  and  data  from'  proposals 
must  be  useful  in  developing  coral 
management  strategies  under  the 
appropriate  authorities,  and  in  the 
development  of  future  biennial  reports 
on  the  health  of  U.S.  coral  reef 
ecosystems  (through  monitoring).  As 
such,  applicants  who  have 
demonstrated  working  relationships 
with  management  authorities  are 
preferred.  * 

All  data  must  be  made  accessible  to 
NOAA  in  a  timely  fashion  for  data 
archiving.  Summaries  of  data  will  be 
required  on  at  least  an  annual  basis. 
Each  proposal  must  address  what 
specific,  priority  management  questions 
are  driving  the  effort  and  how  its  data 
will  be  translated  and  transferred  to  the 
local  and  regional  management 
community. 

2.  Proposal  Format 

Applicants  must  submit  proposals  in 
the  following  format: 

a.  Introduction  explaining  how  the 
project  will  help  the  National 
Monitoring  Network; 

b.  Rationale; 

c.  Link  to  Existing  Coral  Reef 
Ecosystem  Monitoring  Study  in  the 
jurisdiction  where  the  project  is 
proposed; 

d.  Anticipated  Outcomes; 

e.  Milestone  Dates; 

f.  A  Summary  Budget  that  includes  a 
detailed  breakdown  of  costs  by  category 
and  a  description  of  the  amount  of 
matching  funds  available  to  the 
applicant,  as  described  in  Section  IX(6) 
of  the  Guidelines.  Intended  sources  of 
matching  funds  must  be  identified  in 
the  application.  Applicants  whose 
proposals  are  selected  for  funding  will 
be  required  to  submit  with  the  final 
application,  letter(s)  of  commitment  to 
fund  from  the  organization(s)  providing 
matching  funds;  and, 

g.  Personnel. 

F.  Proposal  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Proposals  will  be  peer-reviewed  by  a 
small  panel  of  representatives  from 
relevant  state.  Federal  and  island 
agencies  as  well  as  the  jurisdictional 
coral  reef  Points  of  Contact  (POCs).  Each 
POC  will  be  asked  to  review  one  or 


more  proposals  from  other  jurisdictions. 
Reviewer  results  will  be  shared  with 
applicants,  and  applicants  will  be  given 
the  opportunity  to  revise  their 
application  and/or  respond  to  reviewer 
comments.  Proposals  will  be  peer- 
evaluated  on  the  following  equally 
weighted  criteria: 

a.  The  potential  to  meet  reporting 
requirements  in  a  timely  manner,  to 
provide  data  and  research  products  to 
NOAA's  Coral  Reef  Information  System 
(CoRIS)  Web  site,  currently  under 
development; 

b.  The  demonstrated  capacity  of  the 
applicant  to  perform  the  proposed 
research;  and. 

c.  The  proposed  quality  assurance  and 
error  estimates  and  their  relevance  to 
the  development  of  coral  reef  ecosystem 
management  strategies  and  the  biennial 
reports  on  the  health  of  U.S.  coral  reef 
ecosystems.  As  such,  applicants  who 
have  demonstrated  working 
relationships  with  management 
authorities  are  preferred. 

Taking  into  consideration  comments 
received  from  peer  reviewers,  NCCOS 
will  review  the  applications,  pursuant 
to  equally  weighted  criteria  described  in 
Section  X(3)  of  the  Guidelines.  Based  on 
this  programmatic  review,  the  team  will 
make  preliminary  funding  decisions. 

2.  Selection  Criteria 

NCCOS  will  then  provide  a  notice  of 
intent  to  fund  and  proposal  comments 
to  each  selected  applicant.  These 
comments  will  include  input  from  peer 
reviewers  and  NCCOS  review  and  are 
intended  to  be  used  in  the  applicant's 
development  of  the  final  application. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  NCCOS  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the 
incorporation  and/or  response  to 
comments  that  were  returned  to  the 
appUcant,  NCCOS  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines. 

G.  Program  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  Proposals  will 
be  reviewed  and  awarded  by  NCCOS 
under  title,  Financial  Assistance  for 
National  Centers  of  Coastal  Ocean 
Science.  CFDA  Number  11.426. 

Vn.  General  Coral  Reef  Conservation 

A.  Program  Description 

This  description  provides  guidance 
for  applying  for  funding  appropriated  by 
Congress  to  NOAA  in  FY  2002  to 
support  efforts  by  governmental  and 


non-governmental  entities  to  conserve 
the  coral  reef  ecosystems  of  the  United 
States  and  the  Freely  Associated  States 
in  the  Pacific  (Republic  of  Palau,  the 
Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia) 
This  program  will  be  administered  by 
the  National  Marine  Fisheries  Service 
(NMFS)  Office  of  Habitat  Conservation 
(OHC). 

The  objective  of  this  program  is  to 
support  programs  and  projects  in  U.S. 
states  and  territories  and  the  Freely 
Associated  States,  including  projects 
that  involve  local  communities  and  non- 
governmental organizations,  to: 

1.  Help  preserve,  sustain  and  restore 
the  condition  of  coral  reef  ecosystems; 

2.  Promote  the  wise  management  and 
sustainable  use  of  coral  reef  resources; 

3.  Develop  sound  scientific 
information  on  the  condition  of  coral 
reef  ecosystems  and  the  threats  to  such 
ecosystems;  and 

4.  Increase  public  knowledge  and 
awareness  of  coral  reef  ecosystems  and 
issues  regarding  their  conservation. 

B.  Eligibility  Criteria 

Eligible  applicants  include 
institutions  of  higher  education,  non- 
profit organizations,  commercial 
organizations,  state,  local  and  Indian 
tribal  governments  and  natural  resource 
management  authorities  with 
demonstrated  expertise  in  the 
conservation  of  coral  reefs,  or  with 
jurisdiction  over  coral  reefs,  or  whose 
activities  directly  or  indirectly  affect 
coral  reefs  or  coral  reef  ecosystems. 
Proposals  from  U.S.  state  and  territory 
government  agencies  will  only  be 
accepted  for  projects  which  promote 
advances  in  coral  reef  conser\'ation  and 
management  issues  of  National  or 
Regional  importance  and  include 
partnerships  with  organizations  not 
eligible  under  other  sections.  Core  state 
and  territorial  coral  reef  management 
activities  should  be  funded  under 
Section  IV  above.  Federal  agencies  are 
eligible  under  this  program:  however, 
pursuant  to  Section  IV  of  the 
Guidelines,  such  proposals  will  be  a  low 
priority  unless  they  are  an  essential  part 
of  a  cooperative  project  with  other 
eligible  governmental  or  non- 
governmental entities.  In  order  for  a 
Federal  agency  to  receive  an  award 
under  this  program,  it  must  provide  the 
requisite  statuton,-  authority  to  receive 
funds  from  a  federal  agency  for  these 
purposes.  Please  note  that  the  Economy 
Act,  31  U.S.C.  1535,  is  not  sufficient 
legal  authority  because  NOAA  is  not 
procuring  goods  or  ser\'ices  from  the 
federal  agency.  Regional  Fisher>- 
Management  Councils  are  not  eligible 
under  this  program. 
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C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Available 

Approximately  $500,000  in  funding  is 
available  in  FY  2002  for  awards  under 
this  program.  It  is  expected  that  most 
awards  will  range  from  a  minimum  of 
$15,000  to  a  maximum  of  approximately 
$75,000. 

2.  Funding  Mechanism 

Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  imder  the  terms  of  this 
document.  Proposals  selected  for 
funding  from  Federal  agencies  will  be 
funded  through  an  interagency 
agreement.  Generally,  NMFS  will  make 
awards  only  to  those  projects  where 
requested  funding  will  be  used  to 
complete  proposed  activities  within  a 
period  of  18  months  from  the  approved 
start  date  of  the  project. 

D.  Matching  Funds 

The  requirements  for  matching  funds 
under  Section  VIII  of  the  Guidelines  are 
applicable  to  funding  available  under 
this  program.  Specific  information  to  be 
submitted  in  regard  to  matching  funds 
can  be  found  in  the  Proposal  Content 
and  Format  section  here. 

E.  Proposal  Content  and  Format 
1.  Proposal  Content 

Applications  should  support  the 
National  Coral  Reef  Action  Strategy  and 
the  following  goals  of  the  U.S.  Coral 
Reef  Task  Force  National  Action  Plan  to 
Conserve  Coral  Reefs:  A.  II.  Assess  and 
Monitor  Reef  Health;  A.IIl.  Conduct 
Strategic  Research;  A. IV.  Understand 
Social  and  Economic  Factors;  B.I. 
Improve  Use  of  Marine  Protected  Areas 
(MP As);  B.n.  Reduce  Impacts  of  Fishing; 
B.IV.  Reduce  Pollution;  B.V.  Restore 
Damaged  Reefs;  and  B.VI.  Improve 
Education.  In  addition,  proposed 
activities  should  be  coordinated,  where 
appropriate,  with  ongoing  and  proposed 
NOAA  mapping,  monitoring,  and  coral 
reef  or  fishery  management  initiatives. 
and  DOI  Fish  and  Wildlife  Service  and 
National  Park  Service  coral  reef 
activities. 

Applicants  must  consult  with  all 
relevant  state,  territorial,  and  local 
governmental  and  non-governmental 
entities  involved  in  coral  reef  activities 
in  developing  the  application.  Local 
government  agencies  that  must  be 
consulted  include  coastal  zone 
management,  water  quality,  and  wildlife 
and/or  marine  resource  agencies. 

Applicants  may  submit  applications 
covering  a  12  to  18-month  period,  and 
must  meet  all  applicable  DOC  grant 


requirements,  and  submit,  with  the  final 
application  package,  all  required 
Federal  financial  assistance  forms.  One 
original  and  two  signed  copies  of  the 
complete  application  must  be  submitted 
by  the  applicant  to  NOAA  by  the 
indicated  due  date. 

2.  Proposal  Format 

In  developing  the  proposal,  the 
applicant  must  catagorize  proposed 
tasks  into  the  following  8  categories, 
which  are  based  on  a  subset  of  those 
found  in  the  National  Action  Plan: 

a.  Monitoring  and  Assessment  of  coral 
reefs  or  reef  resources;  e.g.,  community 
or  non-governmental  orgemization 
monitoring  or  assessment  programs  that 
complement  State  or  Territorial  coral 
reef  monitoring  programs  funded  out  of 
the  NCCOS  CorsJ  Reef  Monitoring 
Award, 

b.  Targeted  research,  e.g.,  studies  that 
improve  the  understanding  of  coral  reef 
ecosystems,  their  ecology  and  processes, 
and  that  are  necessary  to  improve  the 
management  of  these  ecosystems, 

c.  Socio-economic  and  Resource 
Valuation,  e.g.,  community  assessments, 
economic  valuations,  alternative  income 
generation  workshops,  etc., 

d.  Marine  Protected  Areas  and 
associated  management  activities, 
especially  assessment  of  the  gaps  in 
protection  of  existing  marine  protected 
area  systems,  and  outreach  and 
education  efforts, 

e.  Coral  Reef  Fisheries  Management, 
e.g.,  resource  assessments,  collection  of 
fishery  information,  outreach  to  fishers, 
co-management  of  coral  reef  fisheries  by 
fishing  communities,  etc., 

f.  Reducing  Pollution,  e.g.,marine 
debris  prevention  and  removal, 
reducing  impacts  fi^om  land-based/ 
watershed  pollution  sources,  etc., 

g.  Coral  Reef  Restoration,  e.g., 
restoration  of  coral  reef  habitats 
resulting  from  physical  and  biological 
disturbances  such  as  orphan  vessel 
groundings,  storm  events,  coral  disease 
and  coral  predator  outbreaks,  and 
anthropogenic  disturbances,  particularly 
projects  utilizing  innovative  coral 
restoration  technologies  and/or 
comprehensive  evaluation  of  restoration 
sites,  and 

h.  Public  Education  and  Outreach 
activities,  e.g. ,  brochures  and  other 
informational  materials,  public  meetings 
and  workshops,  etc.,  particularly  those 
which  address  the  needs  of  local  user 
groups. 

The  following  projects  will  not  be 
eligible  for  funding: 

(1)  Activities  that  constitute  legally 
required  mitigation  for  the  adverse 
effects  of  an  activity  regulated  or 


otherwise  governed  by  state  or  Federal 
law; 

(2)  activities  that  constitute  mitigation 
for  natural  resource  damages  under 
Federal  or  state  law,  and 

(3)  activities  that  are  required  by  a 
separate  consent  decree,  court  order, 
statute  or  regulation. 

Funding  available  under  this  program 
may  be  sought  to  enhance  coral  reef 
conservation  activities  beyond  the  scope 
legally  required  by  these  activities. 

For  each  project  proposed,  the 
applicant  should  include  the  following: 

1.  An  introduction,  not  to  exceed  one 
page,  that  describes: 

a.  The  status  and  magnitude  of  the 
issues  in  the  jurisdiction  where  the 
project  will  take  place; 

b.  Recent  actions  undertaken  to 
address  the  issues,  with  a  focus  on 
federally-funded  tasks;  and 

c.  How  the  project  fits  into  the 
jurisdiction's  strategy  to  addressing 
critical  coral  reef  conservation  needs  the 
next  two  to  three  years.; 

2.  A  description  of  each  proposed  task 
that  includes: 

a.  Clear  identification  of  the  work  to 
be  completed  and  who  will  perform  the 
work; 

b.  How  the  project  coordinates  with 
relevant  state,  territorial,  or  local 
governmental  and  non-governmental 
agencies  and,  if  applicable,  NOAA 
regional  activities; 

c.  A  Summary  Budget  that  includes  a 
detailed  breakdown  of  costs  by  category 
and  information  regarding  the  amount 
of  matching  funds  available  to  the 
applicant,  pursuant  to  Section  IX(6)  of 
the  Guidelines.  Intended  sources  of 
matching  funds  must  be  identified  in 
the  application.  Applicants  whose 
proposals  are  selected  for  funding  will 
be  required  to  submit  with  the  final 
application,  letter(s)  of  commitment  to 
fund  from  the  organization(s)  providing 
matching  funds;  and 

d.  Task  timetable  with  interim 
benchmarks  and  clearly  defined  work 
products. 

F.  Proposal  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Proposals  will  be  peer-reviewed  on 
the  following  equally  weighted 
evaluation  criteria  by  individuals  with 
coral  reef  conservation  experience: 

a.  Documented  need  for  the  proposed 
coral  reef  activity  in  the  jurisdiction; 

b.  Demonstrated  coordination  with 
applicable  ongoing  local,  state, 
territorial,  and  Federal  coral  reef 
management  activities; 

c.  Technical  merit  of  the  proposed 
activity: 
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d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed 
(projects  that  can  be  completed  within 
18  months  of  the  start  date  will  receive 
a  higher  ranking);  and. 

e.  Evidence  presented  of  the  capacity 
of  the  applicant  to  conduct  the  proposed 
work,  including  past  performance  on 
similar  projects  or  programs  involving 
coral  reef  ecosystems. 

NOAA  will  also  request  and  consider 
written  comments  on  proposed  projects 
from  each  agency  with  jurisdiction  over 
coral  reef  ecosystems  in  the  area  where 
the  project  is  to  be  conducted,  pursuant 
to  Section  X(l)  of  the  Guidelines. 

NMFS  will  then  review  the 
applications,  consistent  with  the  equally 
weighted  criteria  listed  in  Section  X{3) 
of  the  Guidelines  and  comments 
received  from  peer  reviewers  and 
jurisdictions.  Based  on  this  review, 
NMFS  will  make  preliminary  funding 
decisions.  These  preliminary-  funding 
decisions  will  be  submitted  to  the 
NOAA  review  team,  pursuant  to  Section 
X(4)  of  the  Guidelines.  The  review  team 
will  ensure  that  the  preliminary  funding 
decisions  are  consistent  with  the 
geographic  distribution  requirements  of 
16U.S.C.  6403(d). 

2.  Selection  Criteria 

Based  on  these  cumulative  reviews, 
NMFS  will  provide  a  notice  of  intent  to 
fund  and  proposal  comments  to  each 
selected  applicant.  These  comments 
will  include  input  from  peer  reviewers, 
the  solicited  jurisdictions,  and  the 
NMFS  review,  and  are  intended  to  be 
used  in  the  applicant's  development  of 
the  final  proposal. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  NMFS  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the 
incorporation  of  and/or  response  to 
comments  that  were  returned  to  the 
applicant.  NMFS  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines.  The 
review  panel  will  ensure  that  funding 
decisions  are  consistent  with  the 
geographic  distribution  requirements  of 
16  U.S.C.  6403(d).  As  a  result,  awards 
may  not  necessarily  be  made  to  the 
highest  scoring  proposals. 

If  insufficient  eligible  projects  are 
received,  NOAA  may  shift  residual 
funds  fi-om  this  program  area  to  another 
program  area. 

G.  Program  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  Proposals  will 
be  reviewed  and  awarded  by  the 
National  Marine  Fisheries  Service  Office 


of  Habitat  Conservation  under  title. 
Habitat  Conservation.  CFDA  11.463. 

Vni.  Regional  Fishery  Management 
Council  Coral  Reef  Fishery 
Management  Plans 

A.  Program  Description 

This  description  provides  guidance 
for  applving  for  funding  appropriated  by 
Congress  to  NOAA  in  FY  2002  to 
support  conservation  and  management 
of  coral  reef  fisheries  by  Regional 
Fishen,'  Management  Councils  with 
responsibilities  for  Fishery  Management 
Plans  that  include  shallow  water  coral 
reefs  or  fishery  resources  that  depend  on 
these  reef  ecosystems,  as  established 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  This  program  will 
be  administered  by  the  NMFS  Office  of 
Habitat  Conser\^ation  (OHC). 

B.  Eligibility  Criteria 

Applicants  are  limited  to  the  Western 
Pacific  Regional  Fishery'  Management 
Council.  South  Atlantic  Fishery- 
Management  Council,  Gulf  of  Mexico 
Fishery'  Management  Council,  and 
Caribbean  Fishery'  Management  Council. 

C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Available 

NMFS  OHC  will  provide 
approximately  51,500,000  in  FY  2002 
funding  for  cooperative  agreements  to 
support  coral  reef  conservation 
activities  under  this  program.  In  order  to 
ensure  the  regional  balance  called  for  by 
the  Act,  a  maximum  of  5750,000  will  be 
available  for  activities  in  the  Western 
Pacific,  and  a  maximum  of  5750.000 
will  be  available  for  activities  in  the 
South  Atlantic,  Gulf  of  Mexico,  and 
Caribbean. 

2.  Funding  Mechanism 

Cooperative  agreements  will  be 
awarded  to  each  eligible  Regional 
Fishery  Management  Council.  Proposals 
should  cover  a  project  period  of  12  to 
18  months  with  an  anticipated  start  date 
of  October  1,2002. 

D.  Matching  Funds 

The  Administrator  has  waived  the 
matching  requirement  of  Section  VIII  of 
the  Guidelines  for  the  Fishery 
Management  Councils.  This  waiver  is 
based  on  the  fact  that  the  Councils  are 
funded  solely  by  awards  from  the  U.S. 
Federal  Government,  and,  therefore,  do 
not  have  the  ability  to  generate 
matching  funds. 


E.  Proposal  Content  and  Format 
1 .  Proposal  Content 

Applications  should  support  the 
National  Action  Strategy  and  the  U.S. 
Coral  Reef  Task  Force  Sational  Action 
Plan  to  Consen'e  Coral  Reefs.  In 
addition,  proposed  activities  should  be 
coordinated,  where  appropriate,  with 
ongoing  and  proposed  NOA.\  mapping, 
monitoring,  and  fishery  management 
initiatives,  and  State  and  Territorial 
coral  reef  conservation  initiatives  in 
their  own  waters  contiguous  to  the 
Federal  Exclusive  Economic  Zone. 

Fisher\-  Management  Councils  must 
consult  with  state  and  territorial 
agencies  and  all  other  relevant  local 
governmental  and  non-governmental 
entities  involved  in  coral  reef  activities 
in  developing  applications. 

Applicants  may  submit  applications 
covering  a  12  to  is-month  period,  and 
must  meet  all  applicable  DOC  grant 
requirements,  and  submit,  with  the  final 
application  package,  all  required 
Federal  financial  assistance  forms.  One 
original  and  two  signed  copies  of  the 
complete  application  must  be  submitted 
by  the  applicant  to  NOAA  by  the 
indicated  due  date. 

■  Eligible  activities  are  those  that 
support  the  objectives  of  the  Strategy's 
goal  of  Reducing  the  Adverse  Impacts  of 
Fishing  and  other  Extractive  Uses  on 
Coral  Reefs  and  incorporating  these 
objectives  into  existing  or  new  Federal 
fishery  management  plans.  Proposed 
activities  should  be  in  addition  to  those 
currently  supported  by  NMFS  and 
should  not  replace  support  for  existing 
Council  staff.  The  following  represent 
priority  activities  for  funding: 

a.  Identifying,  mapping  and 
characterizing  important  essential  fish 
habitat,  habitat  areas  of  particular 
concern,  and  spawning  populations  in 
U.S.  coral  reef  ecosystems,  especially 
those  associated  with  areas  that  are 
currently,  permanently,  or  seasonally 
closed  to  fishing  or  that  may  merit 
inclusion  in  an  expanded  network  of 
no-take  ecological  reserve's.  Eligible 
activities  would  include  multi-beam  or 
sidescan  sonar  mapping  and 
characterization  of  such  areas  on  deeper 
coral  reefs,  banks  and  beds; 

b.  Monitoring  reef  fish  stocks  in 
existing  no-take  marine  reserxes  and 
reference  sites  to  evaluate  the 
effectiveness  of  reser\es; 

c.  Developing  proposals  to  reduce 
over-fishing  of  coral  reef  resources, 
including  background  information  on 
currently  unassessed  coral  reef  fishery 
stocks; 

d.  Identifying  adverse  effects  of 
fishing  and  fishing  gear  on  essential  fish 
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habitat  and  implementing  actions  to 
reduce  these  effects; 

e.  Eliminating  destructive  and  habitat- 
damaging  fishing  practices; 

f.  Assessing  the  adequacy  of  current 
fishing  regulations  and  the  need  for 
additional  gear  and  anchoring 
restrictions  to  reduce  habitat  damage; 

g.  Providing  enhanced  education  and 
outreach  to  recreational  and  commercial 
fishers  to  reduce  the  adverse  impacts  of 
fishing  on  coral  reef  ecosystems; 

h.  Incorporating  ecosystem-scale 
considerations  into  coral  reef  fishery 
management  plans; 

i.  Conducting  targeted  research  to 
understand  ecosystem  effects  of  fishing, 
including:  the  development  of  models 
and  studies  to  improve  our 
understanding  of  larval  pathways, 
trophic  interactions  and  their  ecosystem 
impacts  associated  with  fishing,  and 
habitat  impacts  associated  with  certain 
types  of  fishing  gear  and  practices;  and 

j.  Reducing  the  overexploitation  of 
reef  organisms  for  the  aquarium  trade. 

2.  Proposal  Format 

For  each  discrete  task  or  activity,  the 
applicant  must  include; 

a.  An  introduction,  not  exceeding  one 
page,  that  describes: 

(1)  The  status  and  magnitude  of  the 
issues  in  the  Council's  jurisdiction; 

(2}  Recent  actions  undertaken  to 
address  the  issues,  with  a  focus  on 
federally  funded  tasks;  and, 

(3)  The  Council's  strategy  to  address 
critical  needs  over  the  medium  term 
(the  next  2  to  3  years). 

b.  A  description  of  each  proposed  task 
that  should  include: 

(1)  Clear  identification  of  the  work  to 
be  completed,  who  will  perform  the 
work,  and  how  the  project  fits  into  the 
Coimcil's  strategy  for  addressing  the 
larger  issue; 

(2)  How  the  project  coordinates  with 
relevant  local  governmental  and  non- 
governmental agencies  and,  if 
applicable,  NOAA  regional  activities; 

(3)  Simimary  budget; 

(4)  Task  timetable  with  interim 
benchmarks  and  clearly  defined  work 
products;  and, 

(5)  Project  priority  as  compared  to  all 
other  proposed  projects. 

F.  Proposal  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

Proposals  will  be  peer-reviewed  on 
the  following  equally  weighted 
evaluation  criteria  by  individuals  with 
coral  reef  conservation  experience: 

a.  Documented  need  for  the  proposed 
coral  reef  activity  in  the  jurisdiction  of 
the  Council; 


b.  Demonstrated  coordination  with 
applicable  ongoing  local,  state, 
territorial,  and  Federal  coral  reef 
management  activities; 

c.  Technical  merit  of  the  proposed 
activity; 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed; 
and, 

e.  Evidence  presented  of  the  capacity 
of  the  applicant  to  conduct  the  proposed 
work,  including  past  performance  on 
similar  projects  or  programs  involving 
coral  reef  ecosystems. 

NOAA  will  also  request  and  consider 
written  comments  on  proposed  projects 
from  each  agency  with  jurisdiction  over 
coral  reef  ecosystems  in  the  area  where 
the  project  is  to  be  conducted,  pursuant 
to  Section  X(l)  of  the  Guidelines. 

A  NMFS  team  of  representatives  from 
the  OHC,  the  Southeast  Region,  the 
Southeast  Fishery  Science  Center,  the 
Pacific  Islands  Area  Office  and  the 
Southwest  Fishery  Science  Center's 
Honolulu  Laboratory  will  review  the 
applications,  consistent  with  the  equally 
weighted  criteria  listed  in  Section  X(3) 
of  the  Guidelines  and  consider 
comments  received  from  peer  reviewers 
and  appropriate  management 
authorities. 

Based  on  this  review,  the  team  will 
make  preliminary  funding  decisions. 
These  preliminary  funding  decisions 
will  be  submitted  to  the  NOAA  review 
team,  pursuant  to  Section  X(4)  of  the 
Guidelines. 

2.  Selection  Criteria 

Based  on  these  cumulative  reviews, 
NMFS  will  provide  a  notice  of  intent  to 
fund  and  proposal  comments  to  each 
selected  applicant.  These  comments 
will  include  input  from  peer  reviewers, 
jurisdictions,  the  NMFS  review  team, 
and  are  intended  to  be  used  in  the 
applicant's  development  of  the  final 
proposal. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
financial  assistance  forms,  the  NMFS 
team  will  review  the  complete  package 
and  make  final  funding 
recommendations  based  on  the 
incorporation  of  and/or  response  to 
comments  that  were  returned  to  the 
applicant.  The  team  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  Xi4)  of  the  Guidelines. 

If  proposals  from  one  or  more 
Councils  are  ineligible  to  receive 
funding,  NOAA  may  award  those 
residual  funds  for  eligible  activities 
proposed  by  another  Council  or  move 
the  residual  funds  to  a  different  program 
area.  NOAA  will  work  with  each 
Council  to  ensure  the  greatest  degree  of 


success  in  meeting  that  the  goals  of  the 
Strategy. 

G.  Program  Authority 

Specific  authority  for  this 
announcement  is  found  in  16  U.S.C. 
6403.  These  cooperative  agreements  will 
be  reviewed  and  awarded  by  the  NMFS 
OHC  under  title.  Regional  Fishery 
Management  Councils,  CFDA  Number: 
11.441. 

IX.  International  Coral  Reef 
Conservation 

A.  Program  Description 

This  description  provides  guidance 
for  applying  for  funding  appropriated  by 
Congress  to  NOAA  in  FY  2002  to 
support  the  international  conservation 
and  management  of  coral  reef 
ecosystems.  These  funds  will  be 
administered  by  NOS  International 
Program  Office  (IPO). 

The  Act  authorizes  cooperative 
conservation  and  management  of  coral 
reefs  and  coral  reef  ecosystems  with 
local,  regional,  or  international 
programs  and  partners.  The  National 
Action  Plan  to  Conserve  Coral  Reefs 
(National  Action  Plan)  calls  on  the  U.S. 
to,  "exercise  global  leadership  in  the 
international  arena  in  shaping  and 
developing  environmentally  sound  and 
comprehensive  coral  reef  policy, 
strengthen  international  conventions 
and  foster  strategic  partnerships  with 
other  countries,  international 
organizations  and  institutions,  the 
public  and  private  sectors,  and  non- 
governmental organizations  to  address 
international  threats  to  coral  reef 
ecosystems." 

This  program  has  four  objectives: 

1 .  Promote  Monitoring  of  Coral 
Ecosystems:  The  National  Action  Plan 
gives  priority  to  collaboration  with  the 
Global  Coral  Reef  Monitoring  Network 
(GCRMN),  recognizing  the  importance 
of  its  biennial  Status  of  Coral  Reefs  of 
the  World  lepoTts,  and  extensive 
partnerships  with  regional  and  national 
monitoring  efforts.  Therefore,  activities 
will  focus  on  expanding  biophysical 
monitoring  networks  that  contribute  to 
understanding  the  status  of  coral  reefs, 
promoting  public  awareness,  and 
contributing  to  local  management 
objectives.  In  FY  2002,  emphasis  will  be 
placed  on  conmiunity  participation  in 
monitoring  programs,  communication  of 
results  to  policy  makers,  and 
commitment  to  make  data  available  to 
the  GCRMN  Data  Centre  at  the 
International  Centre  for  Living  Aquatic 
Resources. 

2.  Enhance  Management  Effectiveness 
of  Marine  Protected  Areas  (MP As):  The 
National  Action  Plan  calls  for 
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strengthening  the  protection  of 
resources  within  existing  MPAs.  NOAA 
has  launched  strategic  partnerships  with 
the  World  Consen'ation  Union's  (lUCN) 
World  Commission  on  Protected  Areas 
(WCPA)  and  World  Wildlife  Fund 
{WWFlInternational  to  improve  the 
management  of  MPAs  by  providing 
managers,  planners,  and  other  decision- 
makers with  methods  for  assessing  the 
effectiveness  of  MPA  sites  and  national 
svstems  of  MPAs.  Therefore,  funded 
activities  will  focus  on  assessing  the 
effectiveness  of  management  at  those 
pilot  coral  MPAs  that  apply  and  test  the 
approach  and  indicators  developed 
therein. 

3.  Encourage  Regional  Approaches  to 
Further  Marine  Resen,-es  in  the 
Caribbean  and  Southeast  Asia:  The 
National  Action  Plan  highlights  the  role 
that  highly  protected  cireas  (i.e.,  no-take 
ecological  reserves)  play  in  creating  a 
network  of  coral  marine  protected  areas 
for  biodiversity  conservation  and 
sustainable  fisheries  management. 
Through  this  program.  IPO  will  fund 
activities  that  support  the  development 
of  networks  of  marine  reser\'es  in  the 
Caribbean  and  Southeast  Asia.  IPO  will 
fund  regional-level  activities  that 
promote  the  design  and  implementation 
of  no-take  marine  reserves  such  as 
awareness  campaigns  on  the  value  of 
marine  reserves  for  government  officials 
and  policy  makers  throughout  the 
region,  or  training  workshops  on 
sustainable  financing  mechanisms  for 
marine  reserve  management.  The 
Caribbean  and  Southeast  Asia  regions 
were  selected  in  part  because  of  the 
substantial  interest  and  existing 
experience  with  marine  reserves. 

4.  Promote  the  Use  of  Socio-Economic 
Assessments  in  Marine  Protected  Areas: 
The  National  Action  Plan  recognizes 
that  the  human  dimension  is  often 
overlooked  in  developing  coral  reef 
management  strategies  and  calls  for 
measures  to  enhance  understanding  of 
stakeholder  benefits  and  resolve 
important  user  conflicts.  Recognizing 
the  importance  of  the  human 
dimension,  the  GCRMN,  in  partnership 
with  NOAA,  WCPA,  and  the  Australian 
Institute  of  Marine  Science  (AIMS), 
recently  published  The  Socioeconomic 
Manual  for  Coral  Reef  Management,  a 
guide  to  conducting  socioeconomic 
assessments  of  reef  user  groups. 

As  follow-up,  the  GCRMN  and  NOAA 
are  working  to  develop  socioeconomic 
monitoring  approaches  specific  to 
Southeast  Asia  and  the  Caribbean  and 
are  plaiming  training  workshops  for  reef 
managers  to  learn  how  to  conduct  these 
assessments.  The  final,  critical  phase 
will  be  for  the  workshop  participants  to 


return  to  their  sites  and  establish 
socioeconomic  monitoring  programs. 

Through  this  program.  IPO  will  fund 
the  establishment  of  socioeconomic 
monitoring  programs  at  MPA  sites  in 
Southeast  Asia  and  the  Caribbean. 
These  monitoring  programs  are 
intended  to  help  managers  better 
understand  the  communities  whose 
activities  affect  the  MPA  and  who  are 
affected  by  MPA  management  decisions. 
The  socioeconomic  information  from 
the  monitoring  programs  is,  therefore, 
intended  to  be  used  in  MPA 
management. 

B.  Eligibility  Criteria 

Eligible  applicants  include  all 
international  governmental  and  non- 
governmental entities,  including  the 
Federated  States  of  Micronesia, 
Republic  of  Palau,  and  the  Republic  of 
the  Marshall  Islands,  as  noted  below. 
Specific  guidance  for  each  type  of 
project  is  noted  below: 

1.  Applications  for  projects  to 
"Promote  Monitoring  of  Coral 

Ecosystems"  must  include: 

a.  A  strategy  for  submission  of  data  to 
the  GCRMN.  as  well  as  the  means  to 
document  transmission  of  data  to  the 
GCRMN  data  center  at  the  International 
Center  for  Living  Aquatic  Resources 
Management  in  the  evaluation  section  of 
the  report. 

b.  Evidence  of  commitment  and 
capability  to  continue  periodic 
monitoring  after  the  grant  period  ends. 
Monitoring  may  include  training  at 
national  or  regional  levels  or  in  situ  data 
collection. 

2.  Applications  for  projects  to 
"Enhance  Management  Effectiveness  of 
Marine  Protected  Areas  '  must  include: 

a.  Incorporation  of  the  approach  being 
developed  by  the  WCPA-Marine/WWF 
International  MPA  Management 
Effectiveness  Initiative,  in  particular, 
use  of  the  Initiative's  effectiveness 
indicators  (http://ipo.nos.noaa.gov/ 
mgmteffect/indicatorlists.html).  Projects 
should  use  these  indicators  to  test  their 
applicability  and  to  determine  if  the 
indicators  provide  results  on  the 
effectiveness  of  a  site's  management 
goals  and  objectives; 

b.  The  method  to  implement  these 
indicators  should  be  based  on  the  lUCN 
publication.  Evaluating  Effectiveness:  A 
Framework  for  Assessing  the 
Management  of  Protected  Areas  (http:/ 
/wcpa. iucn.org/pubs/pdfs/evaluating — 
effect.pdf).  Project  leaders  should  be  in 
consultation  with  the  WCPA-Marine/ 
WWF  International  MPA  Management 
Effectiveness  Initiative,  and  follow  the 
ongoing  development  of  the  draft 
guidelines  for  MPAs;  and 


c.  In  order  to  be  selected,  project  sites 
must: 

(1)  Have  a  management  program  in 
place,  includmg  a  management  plan, 
on-site  staff,  and  infrastructure  to  carry 
out  effectiveness  assessments; 

(2)  Be  able  to  implement  the  WCPA 
approach  and  test  biophysical, 
socioeconomic  and  governance 
indicators; 

(3)  Demonstrate  the  intent  to 
incorporate  the  assessment  of  indicators 
into  management  planning  and  review 
process;  and 

(4)  Include  a  letter  of  support  from  the 
MPA  managing  authority  or  site 
super\'isor.  which  also  demonstrates  the 
involvement  of  the  authority/super\'isor 
in  the  project  if  the  agency  is  not 
proposing  the  work. 

3.  Applications  for  projects  to 
"Encourage  Regional  Approaches  to 
Further  Marine  Reserves  in  the 
Caribbean  and  Southeast  Asia"  must: 

a.  Benefit  more  than  one  particular 
site; 

b.  Be  supported  by  regional-level 
conservation  organizations  and/or  at 
least  three  marine  reser\e  sites;  and. 

c.  Address  a  recognized  regional  need 
as  demonstrated  by  documentation  in 
regional  reports,  conference  statements 
or  elsewhere. 

4.  Applications  for  projects  to 
"Promote  the  Use  of  Socio-Economic 
Assessments  in  Marine  Protected  Areas" 
must: 

a.  Link  with  an  existing  or  planned 
marine  resource  management  program 
(e.g..  MPA.  fisheries  management 
program,  coastal  management  program) 
with  clearly  defined  goals  (note:  these 
would  preferably  include 
socioeconomic  goals,  such  as  improve 
livelihood,  increase  environmental 
awareness,  etc.); 

b.  Include  a  letter  of  support  from  the 
marine  resource  management  authority; 

c.  Incorporate  one  or  more  of  the 
approaches  outlined  in  the 
Socioeconomic  Manual  for  Coral  Reef 
Management  {http://\\y^'Vi:repfbase.org/h 

d.  Demonstrate  commitment  to 
participating  in  the  planned 
socioeconomic  training  workshop; 

e.  Identif>-  the  people  who  will 
conduct  the  socioeconomic  monitoring 
either  from  staffer  others  (e.g..  local 
university); 

f.  Demonstrate  involvement  of  marine 
management  staff  in  the  proposed 
monitoring  even  if  persoruiel  not 
engaged  in  site-management  are 
overseeing  the  monitoring; 

g.  Identify'  how  the  people  conducting 
the  assessments  will  be  involved  in 
marine  management  beyond  the 
periodic  monitoring  (i.e..  as  opposed  to 
an  outside  entity  conducting  the 
assessment  and  then  leaving);  and. 
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h.  Identifv'  how  the  socioeconomic 
data  resulting  from  the  monitoring 
program  will  be  incorporated  into 
decision-making  for  the  marine  resource 
management  program 

C.  Funding  Availability  and 
Mechanisms 

1.  Funding  Available 

Approximately  S300.000  will  be 
available  in  FY  2002  to  support  grants 
and  cooperative  agreements  under  this 
program.  Approximately  S75.000  will  be 
allocated  to  each  of  the  four  program 
areas  described  below.  Most  awards  will 
range  from  S30.000-S40.000.  Support  in 
out-years  after  FY  2002  is  contingent 
upon  the  availability  of  funds  and  any 
new  guidance  issued  in  the  Federal 
Register. 

2.  Funding  Mechanism 

Grants  and  cooperative  agreements 
will  be  reviewed  and  awarded  by  the 
International  Program  Office.  Full 
proposals  should  cover  a  project  period 
of  12  to  18  months  with  an  anticipated 
start  date  of  October  1,  2002.* 

D.  Matching  Funds 

The  requirements  for  matching  funds 
under  section  VIII  of  the  Guidelines  are 
applicable  to  funding  available  under 
this  program.  Specific  information  to  be 
submitted  in  regard  to  matching  funds 
can  be  found  in  the  Proposal  Content 
and  Format  Section  below. 

E.  Proposal  Content  and  Format 

1.  Proposal  Content 

Each  of  the  four  International  Program 
themes  are  priorities  of  the  National 
Action  Plan.  Applicants  may  submit 
applications  covering  a  12  to  18-month 
.  period,  must  meet  all  applicable  DOC 
grant  requirements,  and  submit  with  the 
final  application  package,  all  required 
Federal  financial  assistance  forms.  A 
complete  Federal  financial  assistance 
awards  package  is  required.  One 
original  and  two  signed  copies  of  the 
proposal  must  be  submitted  to  NOAA. 

2.  Proposal  Format 

Each  application  must  include  the 
following  elements: 
a.  A  cover  sheet  with  the  following: 

(1)  Name  of  the  individual  or  entity 
responsible  for  conducting  the  project; 

(2)  Nature  of  Applicant;  nonprofit, 
university,  government,  individual,  etc.; 

(3)  Project  name; 

(4)  One  paragraph  project  summary: 

(5)  Location  of  Project  and  site; 

(6)  Indication  of  the  relevant 
International  Project  Category;  and, 

(7)  Grant  Request  and  matching  funds. 


b.  A  description  of  the  qualifications 
of  the  individual(s)  who  will  conduct 
the  project 

c.  Project  Description  which  must 
address  the  specific  project  category 
eligibility  criteria  described  in  B  above 
and  also  include; 

(1)  Project  need; 

(2)  Objectives- 
is)  Implementation  strategy: 

(4)  Identification  of  how  project  fits 
into  applicant  (and  site)  strategy  for 
management; 

(5)  Project  products  and  outcomes; 

(6)  Partner  justification  and  roles; 

(7)  A  methodology  to  evaluate  the 
success  of  the  project; 

(8)  A  Summary  Budget  that  includes 
a  detailed  breakdown  of  costs  by 
category  and  a  description  of  the 
amount  of  matching  funds  available  to 
the  applicant,  as  described  in  Section 
IX(6)  of  the  Guidelines.  Intended 
sources  of  matching  funds  must  be 
identified  in  the  application.  Applicamts 
whose  proposals  are  selected  for 
funding  will  be  required  to  submit  with 
the  final  application,  letter(s)  of 
commitment  to  fund  from  the 
organization(s)  providing  matching 
funds;  and, 

(9)  Task  timetable  with  interim 
benchmarks  linked  to  clearly  defined 
work  projects. 

d.  Evidence  of  support  for  the  project 
from  the  local  management  authority 
where  the  work  is  conducted  at  specific 
sites  to  support  local  management 
objectives.  In  those  cases  where  training 
is  envisaged,  (e.g.,  training  in 
monitoring),  indication  that  participants 
will  apply  new  techniques  at  their  local 
sites  is  requested.  Evidence  of 
coordination  with  relevant  national  and 
regional  project  partners,  including  a 
list  of  agencies  consulted  in  developing 
the  proposal. 

F.  Proposal  Evaluation  and  Selection 
Criteria 

1.  Evaluation  Criteria 

IPO  will  provide  for  a  merit-based 
peer  review  and  standardized 
documentation  of  that  review  for 
proposals  that  meet  the  eligibility 
requirements.  Each  proposal  will  be 
reviewed  by  a  minimum  of  three 
individuals  with  knowledge  of  the 
subject  of  the  proposal.  Each  reviewer 
will  submit  a  separate  and  individual 
review  and  reviewers  will  not  provide  a 
consensus  opinion.  The  identities  of  the 
peer  reviewers  will  be  kept  anonymous 
to  the  degree  permitted  by  law.  Peer 
reviewers  will  apply  the  following 
equally  weighted  evaluation  criteria: 

a.  Documented  need  for  the  proposed 
coral  reef  activity  in  the  jurisdiction; 


b.  Demonstrated  coordination  with 
applicable  ongoing  national  and 
regional  reef  management  activities; 

c.  Technical  merit  of  the  proposed 
activity: 

d.  Ability  of  the  work  to  be  completed 
for  the  funding  and  timing  proposed: 
and, 

e.  Evidence  presented  of  the  capacity 
of  the  applicant  to  conduct  the  proposed 
work,  including  past  performance  on 
similar  projects  or  programs  involving 
coral  reef  ecosystems. 

NOAA  may  also  request  and  consider 
written  comments  on  proposed  projects 
from  agencies  with  jurisdiction  over 
coral  reef  ecosystems  in  the  area  where 
the  project  is  to  be  conducted,  as 
described  in  Section  X(l)  of  the 
Guidelines.  Under  the  international 
grant  program,  NOAA  will  request  and 
consider  written  comments  on  the 
proposal  from  relevant  U.S.  government 
agencies  such  as  the  Agency  for 
International  Development  and 
Department  of  the  Interior;  foreign 
governments  and  their  coral 
management  agencies;  and  other 
international  entities  as  necessary.  Each 
entity  will  be  provided  21  days  to 
review  and  comment  on  subject 
proposals.  Comments  submitted  will  be 
part  of  the  public  record. 

IPO  will  then  review  the  applications, 
consistent  with  the  equally  weighted 
criteria  listed  in  Section  X(3}  of  the 
Guidelines  and  comments  received  from 
peer,  agency,  and  jurisdiction  reviewers. 
Based  on  this  review,  the  team  will 
make  preliminary  funding  decisions. 

2.  Selection  Criteria 

Based  on  these  cumulative  reviews, 
IPO  will  provide  a  notice  of  intent  to 
fund  and  proposal  comments  to  each 
selected  applicant.  These  comments 
will  include  input  from  peer  reviewers, 
agencies,  jurisdictions,  and  IPO,  and  are 
intended  to  be  used  in  the  applicant's 
development  of  the  final  proposal. 

Upon  receipt  of  the  final  application, 
complete  with  the  requisite  Federal 
forms,  IPO  will  review  the  complete 
package  and  make  final  funding 
recommendations  based  on  the 
incorporation  of,  and  response  to, 
comments  that  were  returned  to  the 
applicant.  IPO  will  submit  these 
funding  recommendations  to  the  NOAA 
review  panel  for  final  review,  pursuant 
to  Section  X(4)  of  the  Guidelines  to 
ensure  that  the  Act's  requirements  for 
geographic  funding  distribution  and 
consistency  with  the  overall  program 
goals  outlined  in  the  Strategy. 

G.  Program  Authority 

Specific  authority  for  this  program  is 
found  in  16  U.S.C.  6403.  Grants  and 
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cooperative  agreements  will  be 
reviewed  and  awarded  by  the  NOS 
International  Program  Office  under  title. 
Habitat  Conservation,  CFDA:  11.463. 

X.  General  Information  for  All 
Programs 

The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government.  Indirect  costs  are 
essentially  overhead  costs  for  basic 
operational  functions  (e.g..  lights,  rent, 
water,  insurance)  that  are  incurred  for 
common  or  joint  objectives  and, 
therefore,  cannot  be  identified 
specifically  within  a  particular  project. 
For  this  solicitation,  the  Federal  share  of 
the  indirect  costs  must  not  exceed  the 
lesser  of  either  the  indirect  costs  the 
applicant  would  be  entitled  to  if  the 
negotiated  Federal  indirect  cost  rate 
were  used  or  25  percent  of  the  Federal 
direct  costs  proposed.  For  those 
situations  in  which  the  use  of  the 
applicant's  indirect  cost  rate  would 
result  in  indirect  costs  greater  than  25 
percent  of  the  Federal  direct  costs 
proposed,  the  difference  may  be 
counted  as  part  of  the  non-Federal 
share.  A  copy  of  the  current,  approved 
negotiated  indirect  cost  agreement  with 
the  Federal  Government  should  be 
included  with  the  application.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

Applicants  receiving  funding  will  be 
required  to  submit  semiannual 
performance  reports  and  copies  of  all 
products  that  are  developed  under  the 
award.  The  specific  information, 
products,  or  data  to  be  submitted  to 
NOAA  will  be  determined  by  the 
program  office  and  applicant  in  pre- 
award  negotiations. 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Any  subsequent 
proposal  to  continue  work  on  an 
existing  project  must  be  submitted  to 
the  competitive  process  for 
consideration  and  will  not  receive 
preferential  treatment.  Renewal  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NOAA. 

The  recipients  must  comply  with 
Executive  Order  12906  regarding  any 
and  all  geospatial  data  collected  or 
produced  under  grants  or  cooperative 
agreements.  This  includes  documenting 
all  geospatial  data  in  accordance  with 
the  Federal  Geographic  Data  Committee 


Content  Standard  for  digital  geospatial 
data. 

Classification 

This  is  a  new  Program  and  will  be 
added  to  the  Catalog  of  Federal 
Domestic  Assistance  under  the  Coastal 
Zone  Management  Act  (11.419). 
Financial  Assistance  for  National 
Centers  for  Coastal  Ocean  Science 
(11.426).  and  Habitat  Consen'ation 
(11.463).  The  Program  uses  only  the 
existing  NOAA  Federal  financial 
assistance  awards  package  requirements 
per  15  CFR  parts  14  and  24. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1.  2001.  will  be  applicable  to 
solicitations  under  this  Program. 
However,  please  note  that  the 
Department  of  Commerce  will  not 
implement  the  requirements  of 
Executive  Order  13202.  pursuant  to 
guidance  issued  by  the  Office  of 
Management  and  Budget  (0MB)  in  light 
of  a  court  opinion  which  found  that  the 
Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh.  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  is  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

The  program  will  determine  National 
Environmental  Policy  Act  (NEPA) 
compliance  on  a  project  by  project  basis. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  use  of  the  Federal  financial 
assistance  awards  package  referred  to  in 
this  notice  involves  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424.  424A.  424B  and 
SF-LLL  have  been  approved  by  0MB 
under  the  respective  control  numbers 
0348-0043.  0348-0044.  0348-0040. and 
0348-0046. 

This  notice  also  contains  a  coUection- 
of-information  requirement  subject  the 
Paperwork  Reduction  Act  and  which 
has  been  approved  by  0MB  under 
control  number  0648-0448.  The  public 
reporting  burden  is  estimated  to  average 
one  hour  per  response  for  comments  on 
a  proposed  project  from  each  agency 
with  jurisdiction  over  coral  reef 
ecosystems  in  the  area  where  the  project 
is  to  be  conducted.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  the  NOAA 
Office  of  Response  and  Restoration.  N/ 
ORR.  National  Ocean  Service.  1305 
East-West  Highway,  Silver  Spring,  MD 
20910,  and  to  Office  of  Management  and 
Budget  (0MB)  at  the  Office  of 
Information  and  Regulatorv  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503  Attention: 
NOAA  Desk  Officer. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to.  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  AcX.  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

Dated:  April  l.-j.  2002. 
Alan  Neu&chatz. 

Acting  Assistant  Administrator  for  Ocean 
Serx'ices  and  Coastal  Zone  Management. 
|FR  Doc.  02-9683  Filed  4-18-02;  8:45  am) 
BILUNG  COOES  3S10-JE-S  snd  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040902G1 

Talcing  and  Importing  of  Marine 
Mammals 

AGENCY:  .National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  affirmative  finding 

renewal. 

SUMMARY:  The  Assistant  .administrator 
for  Fisheries,  NMFS.  (Assistant 
Administrator)  has  renewed  the 
affirmative  finding  for  the  Republic  of 
Ecuador  under  the  Marine  Mammal 
Protection  Act  (MMP,^).  The  renewal  of 
Ecuador's  affirmative  finding  allows  for 
the  continued  importation  into  the 
United  States  of  yellowfin  tuna  and 
yellowfin  tuna  products  harvested  in 
the  eastern  tropical  Pacific  Ocean  (FTP) 
after  March  3.1999,  bv  Ecuadorian-flag 
purse  seine  vessels  with  a  carrying 
capacitv  greater  than  400  short  tons 
(362.8  metric  tons)  or  purse  seine 
\essels  with  a  carr>'ing  capacity  greater 
than  400  short  tons  operating  under 
Ecuadorian  jurisdiction.  The  affirmative 
finding  renewal  was  based  on  review  of 
documentary  evidence  submitted  by  the 
Republic  of  Ecuador  and  obtained  from 
thelnter- American  Tropical  Tuna 
Commission  (lATTC)  and  the 
Department  of  State.  This  finding  is 
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effective  from  April  1,  2002,  through 
March  31.  2003. 

DATES:  Effective  April  1.  2002.  through 
March  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Administrator,  Southwest 
Region,  NMFS.  501  West  Ocean 
Boulevard,  Suite  4200.  Long  Beach, 
California,  90802^213;  Phone  562- 
980^000:  Fax  562-980-4018. 
SUPPLEMENTARY  INFORMATION:  The 
MMPA,  16  U.S.C.  1361  et  seq..  as 
amended  by  the  International  Dolphin 
Conservation  Program  Act  (IDCPA) 
(Pub.  L.  105-42),  allows  the  entry  into 
the  United  States  of  yellowfin  tuna 
harvested  by  purse  seine  vessels  in  the 
ETP  under  certain  conditions.  If 
requested  by  the  harvesting  nation,  the 
Assistant  Administrator  will  determine 
whether  to  make  an  affirmative  finding 
based  upon  documentary  evidence 
provided  by  the  government  of  the 
harvesting  nation,  the  lATTC.  or  the 
Department  of  State.  A  finding  will 
remain  valid  for  1  year  (April  1  through 
March  31)  or  for  such  other  period  as 
the  Assistant  Administrator  may 
determine.  An  affirmative  finding 
applies  to  tuna  and  tuna  products  that 
were  harvested  in  the  ETP  by  purse 
seine  vessels  of  the  nation,  and  applies 
to  any  tuna  harvested  in  the  ETP  purse 
seine  fishery  after  March  3,  1999,  the 
effective  date  of  the  IDCPA. 

The  affirmative  finding  process 
requires  that  the  harvesting  nation  meet 
several  conditions  related  to  compliance 
with  the  International  Dolphin 
Conservation  Program  (IDCP).  A  nation 
may  opt  to  provide  information 
regarding  compliance  with  the  IDCP 
directly  to  NMFS  on  an  annual  basis  or 
to  authorize  the  lATTC  to  release  the 
information  to  NMFS  in  years  when 
NMFS  will  review  and  consider 
whether  to  issue  an  affirmative  finding 
determination  without  an  application 
from  the  harvesting  nation. 

An  affirmative  finding  will  be 
terminated,  in  consultation  with  the 
Secretary  of  State,  if  the  Assistant 
Administrator  determines  that  the 
requirements  of  50  CFR  216.24(f)(9)  are 
no  longer  being  met  or  that  a  nation  is 
consistently  failing  to  take  enforcement 
actions  on  violations  that  diminish  the 
effectiveness  of  the  IDCP.  Every  5  years, 
the  government  of  the  harvesting  nation 
must  request  an  affirmative  finding  and 
submit  the  required  documentary 
evidence  directly  to  the  Assistant 
Administrator. 

As  a  part  of  the  annual  review  process 
set  forth  in  50  CFR  216.24  (f)(9).  the 
Assistant  Administrator  considered 
documentary'  evidence  submitted  by  the 
Republic  of  Ecuador  and  obtained  from 


the  lATTC  and  the  Department  of  State 
and  determined  that  the  requirements 
under  the  MMPA  to  receive  an 
affirmative  finding  have  been  met  for 
the  purposes  of  renewing  an  affirmative 
finding. 

Effective  April  1,  2002.  after 
consultation  with  the  Department  of 
State,  NMFS  renewed  the  Republic  of 
Ecuador's  affirmative  finding  allowing 
the  continued  importation  into  the 
United  States  of  yellowfin  tuna  and 
products  derived  from  yellowfin  tuna 
harvested  in  the  ETP  by  Ecuadorian-flag 
purse  seine  vessels  with  a  carrying 
capacity  greater  than  400  short  tons 
(362.8  metric  tons)  or  purse  seine 
vessels  with  a  carrying  capacity  greater 
than  400  short  tons  operating  under 
Ecuadorian  jurisdiction  after  March  3, 
1999.  This  renewal  will  remain  in  effect 
for  1  year  (April  1,  2002  through  March 
31.  2003). 

In  subsequent  years  2003  through 
2004,  the  Assistant  Administrator  will 
determine  on  an  annual  basis  whether 
the  Republic  of  Ecuador  is  meeting  the 
requirements  under  section  101(a)(2)(B) 
and  (C)  of  the  MMPA.  If  necessary, 
documentary  evidence  may  also  be 
requested  from  the  Republic  of  Ecuador 
to  determine  whether  the  affirmative 
finding  criteria  are  being  met.  If  the 
affirmative  finding  for  the  Republic  of 
Ecuador  is  renewed  after  NMFS's 
annual  review  in  the  years  2003  and 
2004.  the  Republic  of  Ecuador  must 
submit  a  new  application  in  early  2005 
for  an  affirmative  finding  to  be  effective 
for  the  period  April  1.  2005,  through 
March  31,  2006,  and  subsequent  years. 

Dated;  April  15.2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Ser\ice. 
[FR  Doc.  02-9686  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  041202C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

research  permit  (1377). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 


research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
scientific  research  permit  from  Ms. 
Tracey  Mueller,  of  Mote  Marine 
Laboratory. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  new  application 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  May  20. 
2002. 

ADDRESSES:  Written  comments  on  the 
new  application  request  should  be  sent 
to  the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits,  Conservation  and  Education 
Division.  F/PRl,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:  301-713-2289,  fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Liliian.Becker@noaa.gov]. 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 
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Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  turtles 

Threatened  and  endangered  Green 
turtle  [Chelonia  mydas) 

Endangered  Hawksbill  turtle 
[Eretwochelys  imbricata] 

Endangered  Kemp's  ridley  turtle 
(Lepidochelys  kempii] 

Threatened  Loggerhead  turtle  (Caretta 
caretta) 

Application  1377 

The  applicant  wishes  to  conduct  a  5- 
year  population  assessment  of  the 
juvenile  sea  turtles  inhabiting  Charlotte 
Harbor  on  the  west  coast  of  Florida.  The 
applicant  plans  to  captiu-e  green, 
Kemp's  ridley,  loggerhead  and 
hawksbill  sea  turtles  employing  tangle 
net,  encircling  net,  rodeo  and  dip  net 
methodologies.  Up  to  150  green  and 
Kemp's  ridley,  100  loggerhead  and  5 
hawksbill  sea  turtles  will  be  captured, 
weighed,  measured,  flipper  and  PIT 
tagged,  blood  and  tissue  sampled  and 
released  each  year.  Up  to  10  green, 
Kemp's  ridley  and  loggerhead  and  5 
hawksbill  sea  turtles  will  also  be 
collected  incidentally  to  the  Center  for 
Shark  Research  gill  netting  for  sharks  in 
the  areas  of  Pine  Island  Sound  and  the 
Gulf  waters  near  Crystal  River,  FL. 
These  will  be  captured,  measured, 
flipper  tagged  and  released.  In  the 
second  through  fifth  year,  up  to  5  green 
and/or  Kemp's  ridley  sea  turtles  will  be 
sampled  as  above,  satellite  tagged  and 
released. 

Dated:  April  12.  2002. 
Ann  Terbush, 

Chief.  Permits.  Conservation,  and  Education 
Division,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  02-9685  Filed  4-18-02;  8:45aml 
BILUNG  CODE  3510-22-S 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  032502D] 

Notice  of  Availability  of  Draft  Stocit 
Assessment  Reports 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  NMFS  revised  the  Alaska, 
Atlantic  and  Gulf  of  Mexico,  and  Pacific 


marine  mammal  stock  assessment 
reports  (SARs)  in  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  Draft  2002  reports  are 
available  for  public  review  and 
comment. 

DATES:  Comments  must  be  received  by 
July  18.  2002. 
ADDRESSES:  Send  comments  or  requests 
for  copies  of  reports  to:  Chief,  Marine 
Mammal  Conservation  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring.  MD  20910- 
3226,  Attn:  Stock  Assessments. 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  301-713-0376.  NMFS 
will  not  accept  comments  submitted  via 
e-mail  or  Internet. 

Copies  of  the  Alaska  Regional  SARs 
may  be  requested  from  Robyn  Angliss, 
Alaska  Fisheries  Science  Center.  NMFS. 
7600  Sand  Point  Way,  NE  BIN  15700. 
Seattle,  WA  98115-0070. 

Copies  of  the  Atlantic  and  Gulf  of 
Mexico  Regional  SARs  may  be 
requested  from  Janeen  Quintal. 
Northeast  Fisheries  Science  Center,  166 
Water  St.,  Woods  Hole,  MA  02543  or 
Steven  Swartz,  Southeast  Fisheries 
Science  Center,  75  Virginia  Beach  Dr., 
Miami,  FL  33149. 

Copies  of  the  Pacific  Regional  SARs 
mav  be  requested  from  Cathy  Campbell, 
Southwest  Regional  Office.  NMFS,  501 
West  Ocean  Boulevard,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Eagle,  Office  of  Protected  Resources. 
301-713-2322,  ext.  105,  e-mail 
Tom.Eagle@noaa.gov,  Robyn  Angliss 
206-526-4032,  e-mail 
Robyn.Angliss@noaa.gov.  regarding 
Alaska  regional  stock  assessments; 
Janeen  Quintal,  508-495-2252.  e-mail 
laneen.Quintal@noaa.gov.  regarding 
Northwest  Atlantic  regional  stock 
assessments;  Steven  Swartz.  305-361- 
4487,  e-mail  Steven.Swartz@noaa.gov. 
regarding  Mid-Atlantic  and  Gulf  of 
Mexico  regional  stock  assessments;  or 
Cathy.Campbell,  562-280-4060.  e-mail 
Cathy.E.CampbeU@noaa.gov.  regaiding 
Pacific  regional  stock  assessments. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

All  stock  assessment  reports  and  the 
guidelines  for  preparing  them  are 
available  via  the  Internet  at  http:// 
www.nmfs.noaa.gov/prot — res/PR2  I 
Stock — Assessm  en  t — Program  I 
sars.html. 

Background 

Section  117  of  the  Marine  Mammal 
Protection  Act  (MMPA)  (16  U.S.C.  1361 
et  seq.)  requires  NMFS  and  the  U.S.  Fish 


and  Wildlife  Service  (FWS)  to  prepare 
stock  assessments  for  each  stock  of 
marine  mammals  that  occurs  in  waters 
under  the  jurisdiction  of  the  United 
States.  These  reports  must  contain 
information  regarding  the  distribution 
and  abundance  of  the  stock,  population 
growth  rates  and  trends,  estimates  of 
annual  human-caused  mortality  and 
serious  injury-  from  all  sources, 
descriptions  of  the  fisheries  with  which 
the  stock  interacts,  and  the  status  of  the 
stock.  Initial  reports  were  completed  in 
1995. 

The  MMPA  requires  NMFS  and  HVS 
to  review  the  SARs  at  least  annually  for 
strategic  stocks  and  stocks  for  which 
significant  new  information  is  available 
and  at  least  once  ever\'  3  years  for  non- 
strategic  stocks.  NMFS  and  the  FWS  are 
required  to  revise  a  SAR  if  the  status  of 
the  stock  has  changed  or  can  be  more 
accurately  determined.  NMFS.  in 
conjunction  with  the  Alaska,  Atlantic, 
and  Pacific  Scientific  Review  Groups, 
reviewed  the  status  of  marine  mammal 
stocks  as  required  and  revised  reports 
for  which  new  information  was 
available.  Summarj'  tables  for  all  stocks 
of  marine  mammals  in  the  three  regions 
(Tables  1-3)  indicate  revisions  to  the 
SARs.  NMFS  solicits  public  comments 
on  the  draft  Alaska.  Atlantic  and  Gulf  of 
Mexico,  and  Pacific  reports. 

Distribution 

NMFS  is  considering  distributing 
SARs  in  electronic  form  using  Compact 
Disks  (CDs)  rather  than  paper  copies. 
Distribution  on  CDs  would  facilitate 
ease  of  use  by  any  interested 
constituents  and  substantially  reduce 
costs  of  production  and  distribution. 
NMFS  seeks  comments  on  distribution 
of  future  reports  as  CDs.  rather  than 
paper  form  in  addition  to  comments  on 
regional  SARs. 


Alaska  Stoclcs 

The  Alaska  SARs  present  revised 
stock  assessments  for  15  marine 
mammal  stocks  under  NMFS' 
jurisdiction.  The  new  information  on 
abundance  and  mortality  did  not  change 
the  status  of  any  of  the  Alaska  stocks 
from  the  2001  SARs  The  major  changes 
in  the  2002  Alaska  SARs  are:  (1)  New 
estimates  of  subsistence  harvest  for 
ringed  seals,  ribbon  seals,  spotted  seals, 
and  bearded  seals,  which  in  some  cases, 
are  substantially  higher  than  the  2001 
estimates.  (2)  The  Eastern  North  Pacific 
transient  killer  whale  stock  was  moved 
from  the  Pacific  SARs  to  the  Alaska 
SARs.  (3)  The  Eastern  North  Pacific  gray 
whale  SAR  includes  new  information 
about  the  high  number  of  gray  whales 
found  stranded  in  1999  and  2000  and 
identifies  hypotheses  for  the  increase  in 
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mortality.  The  SAR  also  includes 
preliminary  data  from  2001  to 
demonstrate  that  the  stranding  level  has 
returned  to  "normal"  after  the  mortality 
event. 

Table  1  contains  a  summary,  by 
species,  of  the  new  information  for  all 
strategic  stocks,  and  non-strategic  stocks 
reviewed  in  late  2001.  leading  to  the 
revision  of  the  following  SARs  for  2002: 

Alaska  stock  of  bearded  seals; 


Beaufort  Sea  stock  of  beluga  whales; 

Eastern  Chukchi  Sea  stock  of  beluga 
whales: 

Eastern  Bering  Sea  stock  of  beluga 
whales: 

Bristol  Bay  stock  of  beluga  whales; 

Western  Arctic  stock  of  bowhead 
whales: 

Eastern  North  Pacific  stock  of  gray 
whales: 

Central  North  Pacific  stock  of 
humpback  whales; 


Eastern  North  Pacific  transient  stock 
of  killer  whales; 

Eastern  North  Pacific  stock  of 
northern  fur  seals; 

Alaska  stock  of  ribbon  seals; 

Alaska  stock  of  ringed  seal; 

Alaska  stock  of  spotted  seal; 

Eastern  and  Western  U.  S.  stock  of 
Steller  sea  lion; 

BILLING  CODE  3S10-22-S 
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Table  1:  Stock  summary  table  (last  revised  iO/5/00.  2/16/013/20/01).  Stack  abscssmeii!  icpoiis  hn  liiobc  stocks 
in  boldface  were  updated  in  the  2^^-2002  draft  S.ARs 


Species 

Slock 

V  (est) 

c\ 

(    F. 

c\ 

C.F. 

C  omb. 
(A 

^linini 

0  5 
Rmax 

Kn 

PHK 

hisher> 
niorl 

Subsist 
mort. 

Statu 

Baird's  bcakciJ 
whale 

Alaska 

n'a 

.   a 

(1  1 1  .^ 

.  s 

,..,,,, 

\s 

Beardctl  seal 

Alaska 

n/a 

n  a 

0.0() 

0,50 

(1  a 

1 

tT-a 
6.788 

\v 

Beluga  nhale 

Beaufort 

Sea 

39,258 

0.229 

2.00 

n  a 

0.229 

32.453 

0.02 

1 ,00 

<,4>1 

(1 

fMlTT 

\s 

Beluga  whale 

E. 

Chukchi 
Sea 

3.710 

n  a 

3.09 

n  a 

n  a 

3.- 10 

o.o: 

l,0O 

"4 

0 

6+i 
60 

\S 

Beluga  whale 

E.  Bering 
Sea 

18.142 

»7^ 

0.24 

3.09 

na 

0.24 

14.898 

0,1)2 

I  (H) 

20K 

1  • 

164 

ss 

Beluga  whale 

Bristol 
Ba> 

1,888 

n  a 

3.09 

n  a 

0.2(1 

tr+Hi 
1,619 

0.02 

1,00 

it. 

1- 

)5 

\s 

Beluga  whale 

(Ook 

Inlet 

435 

0.23 

0.23 

360 

0,02 

o,:>i) 

^  ; 

II 

n 

s 

Bowhead 
whale 

Arctic 

8,200 

0.069 

0.0(1  iJ 

~.-''^H 

0.(12 

0.^0 

-- 

0,2 

5; 

s 

("uv  icr? 
beaked  whale 

Alaska 

n  a 

''  J 

, .  ^ 

It  50 

n  a 

U 

0 

\-. 

Oail's  pdrpoise 

Abska 

S.v4f>l) 

0  OT 

(  ■  O^J  " 

'(.  S"-. 

-.: 

;  I M 1 

-•■ 

ss 

Fin  whale 

Pacific 

n/a 

II  a 

0.02 

0,10 

II  .1 

0 

0 

s 

Ciray  whale 

v.  N. 

Pacific 

26,635 

0.1006 

0.1 (Ht6 

24.4-- 

0,0235 

1 .00 

^  ~  ^ 

H.9 

W 

Harbor 
porpoise 

SI 
Alaska 

I0,50X 

0  2')7 

2  9(1 

0   1  Kii 

il  2  ~4 

s . .""  ~ ' 

,. .. , 

- 

■• 

l.l 

\s 

Harbor 
porpoise 

1  r,il!  ol' 
Alaska 

:  1 ,45 1 

0  :^2 

2  9(. 

0  !  S'i 

0    'M4 

1  fi.fi  lii 

'1  u." 

li    s,  1 

\s 

Harbor 
porpoise 

Bciing 
Sea 

10,94(1 

0  24' 

3  10 

li  r  1 

( i  ;( II 1 

s  s^.j 

It  1  .^ 

( 1  50 

Sd 

1 

0 

\- 

Harbor  seal 

SI 

■Maska 

'7.450 

0  (12(1 

i  "4 

0  OOS 

:i  a'  • 

-■^.22'. 

II  III  r 

■' 

;  ,''49 

1 

'-^ 

Haibor  seal 

Alaska 

:v.l"5 

0  02  > 

1   .so 

0  ii4" 

ii  1  r  ? 

2s,'^'.  ^ 

11  .1,, 

' 

\s 

Harbor  seal 

13,312 

II  0(i2 

1    SO 

1  ( u  ^ 

^C■C    !\l 

i:  '..IS 

1(1 1 

\N 
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Table  1  (com  ). 


Species 

Stock 

N  (est) 

(V 

(    E 

C.E. 

{  omb. 
CV 

N(niin) 

0.5 
Rmax 

F(r) 

PBR 

Fishery 
mort. 

Subsis 
t  mort. 

Status 

Humpback 
whale 

W,  N. 

Pacific 

ifi 

0.084 

0.084 

367 

0.02 

0.10 

0.7 

0.6 

0 

S 

Humpback 
whale 

Cent.N. 
Pacific 

4,005 

0.095 

0.095 

3,698 

0.02 

0.10 

7.4 

?r5 
3.9 

0 

s 

Killer  whale 

E.N. 

Pacific 

N. 

resident 

7:3 

n  J 

see  Ixt 

723 

0.02 

0.50 

7.2 

1.4 

0 

NS 

Killer  whale 

E.N. 

Pacific 

transient 

346 

1.0 

346 

0.04 

0.04 

2.8 

0.6 

0 

NS 

Minkc  whale 

Alaska 

n  a 

n/a 

0.02 

0.50 

n/a 

0 

0 

NS 

North  Pacific 
right  whale 

E.  N. 
Pacific 

n  a 

n/a 

0.02 

0.10 

n/a 

0 

0 

S 

Northern  fur 
seal 

E.  North 
Pacific 

941,756 

4.475 

n  3 

0.2 

0.043 

0.50 

17,138 

15 

1,495 

S 

797,112 

Pacific  ivhite- 
sided  dolphin 

Cent  N 
Pacific 

:6.8S0 

26,R80 

0.02 

050 

26') 

4 

0 

NS 

Ribbon  seal 

\laska 

n/a 

n/a 

0.06 

0.50 

n/a 

1 

TtHl 

193 

NS 

Ringed  seal 

Alaska 

n/a 

n/a 

0.06 

0.50 

n/a 

0 

n/a 
9.567 

NS 

Spemi  a  halo 

N  Pacific 

n  a 

n/a 

0  02 

0  10 

n'a 

0 

0 

S 

Spotted  seal 

Alaska 

n'a 

n/a 

0.06 

0.50 

n/a 

3 

wr-tTt 
5.265 

NS 

Stejnegei  's 
beal<ed  whale 

Alaska 

H/a 

n/a 

002 

0  50 

na 

(J 

0 

NS 

Steller  sea  lion 

E. I  .  S. 

0.06 

0.75 

1.396 

-3.4** 

0 

S 

31,028 

31,028 

Steller  sea  lion 

W  l.  S. 

3^.600 
34.595 

34.595 

0.06 

0.10 

208 

24.1       • 

167.5 

S 

C.F  =  correction  factor;  CV  C  F.  =  CV  of  correction  factor;  Comb  CV  =  combined  CV;  Status:  S=-Strategic,  NS=Not  Strategic. 

aa  =  not  available 

*  ~  No  reported  lake  by  fishery  observers;  however,  observer  coverage  was  minimal  or  iione.\istent. 

**  ^  this  does  not  include  intentional  take  in  Hritish  Columbia 

see  t\t  -  see  te\t  foi  details 
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Atlantic  and  Gulf  of  Mexico  Stocks 

Major  revisions  and  updating  of 
Atlantic  SARs  were  only  completed  for 
Atlantic  Coast  strategic  stocks  and 
Atlantic  Coast  and  Gulf  of  Mexico 
stocks  for  which  significant  new 
information  were  available. 

The  SAR  for  the  Western  North 
Atlantic  coastal  stock  of  bottlenose 
dolphins  was  revised  substantially  to 
incorporate  the  latest  information 
available  related  to  stock  structure. 
Although  a  single  stock  is  identified, 
that  stock  is  divided  into  seven 
management  units,  and  unit-specific 
abundance,  mortality  and  potential 
biological  removal  (PBR)  levels  are 
included.  The  draft  2002  SAR  for  the 
stock  initiates  a  process  through  which 
NMFS  will  continue  to  collect 
information  to  revise  stock  structure  of 
coastal  bottlenose  dolphins  in  the 
Atlantic  Ocean,  revise  this  stock 
structure  as  needed,  re-assess  the  status 
of  each  stock  as  it  is  identified,  and 
revise  the  depletion  regulations  for 
Atlantic  coastal  bottlenose  dolphins  as 
needed. 

Table  2  contains  a  summary,  by 
species,  of  the  information  included  in 


the  stock  assessments,  and  also 
indicates  those  that  have  been  revised 
since  the  1995  publication.  A  total  of  23 
nf  the  60  Atlantic  and  Gulf  of  Mexico 
stock  assessment  reports  were  revised 
for  2002.  Most  proposed  changes 
incorporate  new  information  into 
mortality  estimates.  The  revised  S.-\Rs 
include  14  strategic  and  9  non-strategic 
stocks.  The  status  of  pygmy  sperm 
whale.  Western  North  Atlantic  stoc:k. 
has  been  changed  to  strategic:  because 
fishing  mortality  exceeds  PBR. 
Information  on  human  interactions 
(fisherv  and  ship  strikes)  for  the  North 
Atlantic  right  whale.  North  Atlantic 
humpback  whale,  and  Canadian  east 
coast  minke  whale  stocks  were  reviewed 
and  updated.  The  following  stock 
assessments  were  revised  for  2002: 

Western  North  Atlantic  stock  of  North 
Atlantic  right  whales; 

Gulf  of  Maine  stock  of  humpback 
whales; 

Western  North  Atlantic  stoc:k  ni  fin 
whales; 

Canadian  east  coast  stock  of  mmkc 
whales; 

Western  North  Atlantic  stock  of  blue 
whales: 


Western  North  .Atlantic  ^-tnck  i.'f  dwarf 
sperm  \Nhalf's: 

Western  North  .■Atlantic  stoc  k  of     • 
p\gm\'  sperm  whales: 

Wt'^tern  Ndrth  ,\tldnti(  -^tock  of 
ri'-sd'^  liiiiphms. 

Western  Nurth  .Atlantic  stock  of  pilot 
\\  hales,  long-finneci: 

Western  North  .Atlantu  stock  of  pilot 
whales,  short-finiit'd: 

Western  North  .Aliantic  stock  of 
Atlantic  white-sicied  dolphins; 

Western  \iirth  .Atlantic  stock  of 
common  ciolphms. 

Western  Nurth  .Atlantu  -^tock  of 
pantropicai  spotted  dolphins; 

Western  .North  .Atlantic  .  offshore  stock 
ui  bottlenose  dolphins; 

Western  North  .Atlantic .  coastal  stock 
of  bottlenose  dolphins: 

Gulf  of  Maine  Ba>  of  Fund\  -tuc  k  nf 
harbor  porpoise: 

Western  North  .Atlantic   vt,H  k  of 
harbor  scmIs: 

Western  North  .Atlantu   stoc  k  of  urav 
seals; 

Western  North  .Atlantic  -toe  k  ;it  harp 
seals. 
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TABLE  2    .A  SUMM.ARYl  including  footnotes)  OF  ATLANTIC  MARINE  MAMMAL  STOCK  ASSESSMENT 
REPORTS  FOR  SI  OCKS  OF  NLARINF  M  \MMALS  \  INDER  NMFS  AUTHORLrY  TILAT  OCCIPY 
WA  FFRS  INDER  IS.A  JL  RISDICTION     I  he  "SAR  revised"  column  indicates  2002  stock  assessment 
reports  that  have  been  revised  relative  to  the  2001  reports  (Y=yes  N=no).  If  abundance,  mortality  or  PBR 
estimates  have  been  revised,  thev  are  indicated  with  the  letters  "a",  "m"  and  "p"  respectively    For  those 


Species 

Slock  Area 

SR(. 
Region 

NMFS 

(  enter 

Nmin 

Kmax 

Fr 

PBR 

Total 
Annual 
Vlort. 

Annual 
Fish. 
Mort. 

Strategic 
Status 

SAR 

Revised 

North  Atlantic 
nght  whale 

Western  North 
Atlanl'C 

Ml 

M( 

291 

0 

0  1 

00 

3-?l  8 

1  0 

>• 

Y 
m 

Humpback 
whale 

(lull' of  Maine 

AT! 

M  (. 

^fTHf>4" 

0  10 

0  I 

13 

+-?3  0 

i^-2:  s- 

V 

a.m.p 

Fin  whale 

We>ter^  North 
Atlantic 

All 

Ml 

2.362 

0  04 

0  1 

47 

■Hil  6 

fHr0  4' 

Y 

Y 

ffrnrtp 

Sei  whale 

Nova  Scotia 

AH 

\l-( 

N.'A 

004 

0  1 

N  A 

0  00 

0  00 

Y 

Y 

text 

iMinke  whale 

(  anadian  cast 
coast 

A  ri 

Nt( 

.V5'  i^ 

0  04 

05 

35 

*-*2.6' 

2-52  4^ 

N 

Y 

a:  trtrp 

Blue  whale 

Western  North 
Atlantic 

An 

Nf-( 

.^08 

0  04 

0  1 

N  A 

0  00 

0  00 

Y 

>• 
P 

Sperm  whale 

North  Atlantic 

AT! 

NLC 

;   ^l)^ 

(.)  04 

0  1 

7,0 

0  00 

0.00 

Y 

Y 

m 

Dwarf  sperm 
whale 

Western  North 
.Atlantic 

All 

SLC 

373- 

0  04 

0.5 

37 

0 

e-25 
0 

N 

NY 

m 

Pygmy  sperm 
whale 

Western  North 
.•\tlantiL 

ATL 

.SLC 

'.  ~  ■;  ■ 

0  04 

05 

37 

6 

6 

N 
Y 

NY 

m 

Killer  whale 

Western  North 
Atlantic 

ATI. 

NF-C 

N.'A 

0  04 

N/A 

N/A 

0.00 

000 

N 

N 
(1995) 

Pygmy  killer 
whale 

Western  North 
Atlantic 

ATL 

^LX^ 

b 

0  04 

05 

0  1 

000 

000 

N 

N 
(1995) 

Northern 

bottlenose 

whale 

Westem  North 
Atlantic 

ATL 

NFC 

NA 

0  04 

N/A 

N/A 

000 

0.00 

N 

N 
(1998) 

Cuvier's 
beaked  whale 

Westem  Nonh 

Atlantic 

ATL 

NtC 

:.4i-) 

0  04 

0.5 

24 

0 

0' 

Y 

Y 

m 

Mesoplodon 
beaked  whales 

Westem  North 
Atlantic 

ATI 

NF-C 

:.4i') 

0  04 

0.5 

24 

0 

0" 

Y 

Y 

m 

Risso's  dolphin 

Western  North 
Atlantic 

ATI 

Nf-f 

12»\b 

0  04 

0.468 

+8*2 
220 

5^51 

5651 

N 

Y 

ni.  p 

Pilot  whale, 
long-finned 

Wesiem  North 
Atlanlic 

ATI 

NFC 

1  1  ,.U3  "■ 

0  04 

0.48 

108 

?4^ 
195  ■ 

245195" 

V 

Y 
m,  p 

Pilot  whale, 
short-finned 

Westem  North 
Atlantic 

ATL 

SLC 

1  1 ,343  • 

0  04 

0.48 

108 

245 
195' 

245 
195' 

Y 

NY 

m 

Atlantic  white- 
sidcd  dolphin 

Western  North 
Atlantic 

ATL. 

NEC 

3",^)4 

0  04 

0.48 

364 

118 

■B6 
118 

N 

srm;p 

White-beaked 
dolphin 

Westem  Nonh 
Atlantic 

ATL 

NFC 

N'A 

0  04 

N/A 

N/A 

0  00 

000 

N 

N 
(1997) 
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Species 

Slock  Area 

SR(, 

Region 

N\tFS 

t  enter 

Nmin 

Rmax 

Kr 

PBR 

total 
Annual 
Mort. 

Annual 
Fish 
Mort 

Strategic 
*Maius 

SAK 
RfMsfd 

Common 
dolphin 

Western  Nonh 
■Mlantic 

•Ml 

Ni( 

;.-.ti5.'^ 

i  ■  t4 

0  48 

■4^ 
"i^^ 

Y 

Atlantic 

spoiled  dolphin 

Vvcitem  North 
Atlantic 

All 

Nf-( 

;"."S:^ 

■.)    14 

>^  .- 

;~v 

V 

\ 

Pantropieal 
bpotted  dolphin 

W  estcm  Nonh 
MlanliL 

All 

N(-,( 

s.a^ii 

0  .i4 

05 

\  ji 

-^ 

— * 

~- 

s  > 

Slnped  dolphin 

V\cstcm  North 
Mlantic 

All 

NhC 

44..'^vHi 

■  m4 

ii  5 

—  ■" 

7  3 

7  3 

S 

\ 
(2000) 

Spinner 
dolphin 

Western  North 
Atlantic 

ATI 

NLC 

\     \ 

N   A 

\   A 

N   A 

\ 

Bottlenose 
dolphin 

Western  North 

Atlantic. 

oftshorc 

All 

si-,c 

;4,s^'" 

II  114 

0.5 

--  ' 

"' 

"^  ^ 

\ 

N'. 

Bottlenose 
dolphin 

Western  North 
Atlantic,  coastal 

AIL 

SLC 

N  A  ' 

II  (14 

1  1    N 

N   A  ■ 

4f 

\    \ 

4^ 

s 

Harbor 
porpoise 

(nillot'  Maine 
Ba>  01  lund) 

ATI 

NEC- 

"4,(i'»^ 

0  ij4 

1,    < 

-4- 

-^ 

\ 

\ 

Harbor  seal 

Western  North 
Atlantic 

ATI 

NEC 

.Hi.O'Xi 

0  12 

1  0 

1.85'J 

<H*857 

.S4  3 

N 

Y 

Gra>  seal 

V>.'esiem  North 
■Xtlantic 

ATI. 

NEC 

NA 

NA 

N  \ 

NA 

N 

Harp  seal 

Western  North 

Atlantic 

ATL 

NEC 

N   A 

N  A 

N  A 

\   A 

111 

N 

ir 

321,^22 

Hooded  seal 

Western  North 
Atlantic 

ATL 

NEC 

N   A 

N  A 

N  A 

N    \ 

.~  '- 

N 

\ 

Sperm  whale 

Northern  GuHof 
Mexico 

ATL 

SEC 

41  1 

0  ()4 

0  1 

08 

QUO 

000 

> 

\ 

Bryde's  whale 

Northern  Gulf  of 
Mexico 

ATL 

SEC 

r 

(1  04 

0  5 

-'  2 

1  i  ■,  H 

0  0(1 

N 

\ 

Cuvier's 
beaked  whale 

Northern  Gulf  of 
Mexico 

ATL 

SEC 

20 

0  04 

0  5 

000 

0  00 

N 

\ 

BlainviUe's 
beaked  whale 

Northern  Gulf  of 
Mexico 

ATL 

SEC 

N   A 

N  A 

N   A 

N   A 

OCX) 

0.00 

N 

\ 

Gervais' 
beaked  whale 

Northern  Gulf  of 
Mexico 

ATL 

SEC 

N  A 

N  A 

N  A 

N   A 

»l 

i.i  00 

N 

\ 

Bottlenose 
dolphin 

Gull  of  Mexico 
Outei 
continental  shelf 

ATL 

SEC 

43.233 

0  04 

0  5 

^   ^ 

;  i 

N 

N 

( 1 W5 1 

Bottlenose 
dolphin 

Gulf  of  Mexico 
Continental  shelf 
edge  and  slope 

ATL 

SEC- 

4. .^311 

0  04 

0  5 

_^  5 

2  » 

N 

(1W5» 

Bottlenose 
dolphin 

\\csterTi  Gulf  of 
Mexico 

ATL 

SEC 

2."'X 

0  04 

0  5 

2') 

1  3 

13 

N 

\ 

Bottlenose 
dolphin 

Northern  Gulf  of 
Mexico 

ATL 

SEC- 

3.5  1  s 

0  04 

0  5 

'  < 

:  (' 

N 

1 
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Species 

Slock  Area 

SR(, 
ReRion 

NMI-S 
(  enter 

Nmin 

Rmax 

Fr 

PBR 

Total 
Annual 
Viort. 

Annual 
Fish. 
Mort. 

Slraleiiic 
Status 

SAR 
Revised 

MCXILO 

\i.; 

>!  ( 

S.'i'.t 

ii  04 

II  S 

'XI 

H 

8 

N 

N 

1  1  Wfai 

Bolllenose 

dotphin 

Gulf  of  Mexico 
hay. sound. and 

esluanne 

■\ii 

SIf 

}.W 

004 

0  5 

XQ 

N  A 

N  A 

> 

N 

(2IXKII 

>(X  iltii  dolphin 

Northern  Gulf  ul 
Mexico 

ATI 

s,. 

::'•- 

II  04 

i  1  s 

;t 

i  s 

1  '^ 

N 

N 
(10051 

Pantropical 
ipotled  dolphn 

Northern  Gull  o: 
Mexi.i. 

-Ml 

M  I 

Ib.'-U) 

OtM 

0  5 

265 

I  5 

1  5 

N 

N 

1  1 995 ) 

Sippcd  dolphm 

Northern  tiuif  o! 
Meuco 

All 

^i  1 

i.4il') 

0  04 

0  "^ 

.<4 

000 

000 

N 

N 

(19951 

Spinner 
dolphm 

Northern  Gulf  of 
Mexico 

All 

Stt 

4,40.^ 

0(M 

0  5 

45 

0  00 

0  00 

N 

N 
(19951 

Rough-ltMithed 
Joiphin 

Northern  tmlf  oi 
Mexico 

Ml 

sF-( 

hhO 

0  04 

0  5 

0  6 

000 

0  00 

N 

N 
( 1 995 ) 

C'lvmenc 
dolphm 

Northern  Gulf  of 
Mexico 

AIL 

;.K 

4,120 

0  04 

0  5 

41 

000 

0  00 

N 

N 
(1995) 

Fra^cr  > 

dolphin 

Northern  Gulf  of 
Mexico 

■\ri 

Ni   < 

bft 

0  04 

0  5 

0  " 

0  00 

OiX) 

N 

N 
(1995) 

Ki'ler  Ahalc 

Northern  Ciulf  of 
Mexico 

An 

st( 

HI- 

0  04 

0  5 

20 

ooo 

0  00 

N 

N 

11995) 

halse  killer 
whale 

Nonhem  Gulf  of 
Mexico 

Ail 

SFC 

236 

0  04 

0  5 

2  4 

000 

000 

N 

N 
(1995) 

PvKimv  killer 
Ahale 

Northem  Gull' of 
Mexico 

An 

SE( 

2K5 

0  04 

0  05 

28 

0.00 

000 

N 

N 
(1995) 

Dwarf  ioerm 
whale 

Nonhem  Gulf  of 
Mexico 

A  n 

.ShG 

N  A 

0  04 

N  A 

N  A 

000 

000 

N 

N 
(2000) 

Pygmy  >penn 
whale 

Nonhem  Gulf  of 
Mexico 

ATI 

SEC 

N/A 

0  04 

NA 

N'A 

000 

000 

N 

N 
(2000) 

Melon-headed 

whale 

Nonhem  Gulf  of 
Mexico 

ATI 

stc 

2.888 

0  04 

0  5 

29 

000 

000 

N 

N 
(1995) 

Risso  s  dolphin 

Nonhem  Gulf  of 
Mexico 

ATI. 

SEC 

2.1W 

0  04 

0  5 

22 

19 

19 

N 

N 
(1995) 

Pilot  whale. 
short-rlnned 

Nonhem  Gulf  of 
Mexico 

AIL 

SEC 

186 

004 

05 

1  9 

03 

03 

\ 

N 
(1995) 

10 

II 

12 


14 


The  total  estimaled  human-caused  monal.ty  and  serious  injury  lo  right  whales  is  esiimalcd  ai  3-il  8  per  year  (USA  waters,  I  42.  Canadian  waters, 

0  S6)    This  IS  derived  from  two  components    I  I  non-observed  fishery  enunglemeni  records  at  I  0  per  year  (USA  waters,  0  6  .  Canadian  waters.  0  4). 

and  2  I  ship  smke  records  at  ■!-*)  8  per  vear  (ISA  waters,  >»-8C  6  .  Canadian  waters.  *M(l  2) 

The  total  estimated  human-caused  mi.naiiiv  and  serious  injury  to  the  Gulf  of  Maine  humpback  whale  stock  is  estimated  as  4^3  0  per  year  (USA 

waters,  *-»2  4.  Canadian  waters.  tMO  6)     This  average  is  denved  from  two  components   1 1  incidental  fishery  interaction  records  4-j:  8  (L;SA  waters, 

J-»2  2  Canadian  waters,  WO  6).  and  2)  records  of  vessel  collisions.  -HeO  2  (USA  waters,  -l-eo  2,  Canadian  waters,  0). 

Ihis  IS  based  on  a  review  of  NMES  anecdotal  records  from  1 99 !)•  1 9006-2000.  thai  yielded  an  average  of -t-Sl. 6  human  caused  monaliiy  -i  2  ship 

strikes  (all  US  waters),  9-W)  4  fishery  interactions  (6-40  2  US  waters.  0  2  Canadian  waters) 

l^unng  199*6  to  ■W082000,  the  I  SA  total  annual  estimated  average  human-caused  monaliiy  is  2  46  minke  whales  per  year    This  is  denied  from  three 

components  0  minke  whales  per  vear  iC  V  -0  0)  from  USA  fisheries  using  obser>er  data.  2  J4  minke  whales  per  year  from  USA  fisheries  using 

strandings  and  entanglemenl  data,  and  0  2  minke  whales  per  year  from  ship  stnkes 

This  estimate  may  include  both  the  dwan  and  pvgmy  sperm  whales 

This  estimate  includes  t  uvier  s  beaked  shales  and  undiftcreniiaied  Me^oplnrion  spp  beaked  whales 

fhis  IS  !he  average  rrwrtaluy  ol  unditTercntiated  beaked  whales  '  Ueioplorion  spp  i 

This  estimate  may  include  both  long-l'inned  and  short-tinned  pilot  whales 

Monality  data  are  not  separated  by  species,  ihcrefore.  species-specific  estimates  are  not  available    This  mortality  eslimale  represents  Nnh  long-finned 

and  shon-l'inned  pilot  whales   Total  annual  mortality  includes  Nova  Scolia  9*-%1996  jserage  of  86  long-finned  pilol  whales 

Fstimales  rnav  inc'ude  sightings  of  the  coastal  form 

Mortality  data  are  not  separated  by  species,  therclore.  species-spccific  esiimaies  arc  noi  available    The  mortality  estimate  represcnis  bolh  Atlantic  and 

Fantropical  spotted  dolphins 

Theioial  annual  estimated  average  human-caused  mortality  is**?49l    harbor  porpoises  per  year    This  is  denved  from  four  components  ■*fW5" 

harbor  porpoise  per  year  (CV=0  25)  from  U!SA  fisheries  using  observer  data.  :S023  per  year  (unknown  CV)  from  Canadian  fisheries  using  observer 

data.  -HtlO  per  year  from  USA  unknown  llshencs  using  strandings  data,  and  I  per  year  from  unknown  hurrtan -caused  mortality  (a  mutilated  sltanjed 

harbor  porpoise) 

The  total  estimated  human  caused  annual  mortality  and  serious  injury  to  harp  seals  was  ■«+:^9«>32 1.222    This  is  denved  from  three  components   1  ) 

l,iO5(,.+<)iiW2000  average  catches  ol  Nonhwesi  Atlantic  harp  seals  by  Canada  and  Greenland  .^01 ,61 1 ,  2 1  1 99S.  1 9000-2000  average  bycalches  m  the 

Newfoundland  iumpfish  fisherv  ( 1^,IK^()    :t,'XKi  annually  i  and  3)  the  1 99«-W90<)-200<)  observed  USA  fisheries,  i4*l  1 1  harp  seals  CV  =  0  2^9) 

Several  seasonal  managcmenl  units  have  been  denned  for  the  coastal  bottlenose  dolphin.  Each  has  a  unique  abundance  eslimale,  PBR  and 

mortality  estimate  provided  in  the  Weviern  North  Atlantic  coastal  bottlenose  dolphin  species  section  of  the  text. 
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Pacific  Stocks 

The  Pacific  SARs  present  revised 
stock  assessments  for  13  Pacific  marine 
mammal  stocks  under  NMFS' 
jurisdiction.  Information  on  the 
remaining  43  Pacific  region  stocks  will 
be  printed  unrevised  in  the  final  2002 
stock  assessments.  In  the  2002  SARs. 
there  are  now  four  stocks  of  harbor 
porpoise  occurring  in  California  waters, 
where  previously  there  had  been  two. 
These  new  stock  boundaries  reflect 
recent  genetic  analyses  on  the  small- 
scale  population  structure  of  harbor 
porpoise  in  the  eastern  North  Pacific 
(Chivers  et  ai.  in  press). 

Fishery  mortality  estimates  for 
Hawaiian  monk  seals  have  been  revised 
by  separating  deaths  caused  by 
entanglement  in  derelict  fishing  gear 


from  mortality  and  serious  injury 
incidental  to  commercial  fishing  and 
including  those  deaths  in  "other 
human-caused  mortality".  This  change 
was  made  to  include  as  incidental 
mortality  and  serious  injury  only  those 
deaths  and  serious  injuries  that  are 
caused  by  active  fishing  operations  and. 
therefore,  subject  to  authorization  and 
regulation  through  section  118  of  the 
MMPA. 

The  stock  assessment  for  the  Eastern 
North  Pacific  transient  killer  whale  now 
appears  in  the  Alaska  region  report 
Table  3  contains  a  summary,  by  species, 
of  the  information  included  in  the  stock 
assessments  and  new  abundance 
estimates  are  available  for  12  stocks  for 
2002  SARs: 

Hawaii  stock  of  monk  seals; 


C",A  breeding  stock  of  northern 
elephant  seals: 

Washington  Inland  waters  .stock  of 
harbor  seals: 

Oregon  Washmcti.in  i  nasi  >-tock  of 
harbor  seals: 

Southern  Residpnt  ^tl1(:k  of  kilinr 
whales: 

Washington  inland  water-  st^ick  of 
harbor  porpoise. 

Oregon,' Washington  cost  stix  k  of 
harbor  porpoise: 

Northern  C.\  Southern  OR  stock  of 
harbor  porpoise: 

San  Francisco-Russian  Ruer  stoc  k  of 
harbcir  porpoise. 

Monterey  Bay  stoc  k  of  fiarfjor 
porpoise: 

Morro  Bav  stock  of  harbor  pcirpuise; 

Eastern  North  Pacific  stoc  k  of 
humpback  whales. 
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Table  3.  Summary  of  2002  draft  US  Pacific  Marine  Mammal  Stock  Assessment  Reports.  Only  stocks  being  revised 
m  2002  are  included  in  this  table^  Information  on  other  stocks  will  be  included  m  the  final  2002  stock  assessment 
reports. 


Species 

Stock  Area 

Region 

NMFS 
C  enter 

N,„,„ 

R,., 

F, 

PBR 

Total 

Annual 

Mortality 

+  Serious 

Injury 

Annual 

Fish. 
Mortalit> 
+  Serious 

Injury 

Strategic 
Status 

Monk  Seal 

Hawaii 

PAt 

sw, 

1,437 

0  07 

0  1 

5 

n'a 

n'a 

Y 

Northern 
Elephant  Seal 

CA  breeding  stock 

PA.C 

SW( 

60,547 

0  083 

1  0 

2,513 

>  9^88 

>  »86 

N 

Harbor  Seal 

Washington  Inland 
isaters 

P-\t 

\KC 

0  12 

10 

771 

>  4*34 

>  *§30 

N 

12,844 

Harbor  Seal 

Oregon 
Washington  coast 

PAC 

AKC 

0  12 

10 

1,343 

>  -Wl? 

>  ■K>16 

N 

22J80 

Killer  Whale 

Southern  Resident 

PAC 

AKC 

W78 

0  04 

05 

08 

0 

0 

N 

Harbor 
Porpoise 

Washington  Inland 
waters 

PAC 

AKC 

2.54^ 

0  04 

04 

20 

>  +*15 

>  +515 

N 

Harbor 
Porpoise 

Oregon 
Washington  coast 

PAC 

AKC 

(104 

0.5 

290 

+29 

■1^-9 

N 

28,967 

Harbor 
Porpoise 

Northern  C  A 
Southern  OR 

PAf 

SWC 

ll,0»4 
12,940 

0  04 

10 

259 

>  er*o 

>  e^o 

N 

Harbor 
Porpoise 

San  Francisco- 
Russian  Riverf 

PAC 

SWC 

4,858 

0.04 

0.5 

49 

>0.4 

>0.4 

N 

Harbor 
Porpoise 

Monterey  Bay+ 

PAC 

SWC 

1,151 

0.04 

OS 

11 

80 

80 

Y 

Harbor 
Porpoise 

Morro  Bay+ 

PAC 

SWC 

669 

0.04 

0,5 

7 

3.2 

3.2 

N 

False  Killer 
Whale 

Hawaii 

PAC 

SWC 

83 

0  04 

05 

0.8 

^7.0 

9-9  7.0 

Y 

Humpback 
Whale 

Eastern  North 
Pacific 

PAC 

SWC 

944 
774 

0  08 

01 

1.6 

+^>  1.2 

■(-?>  0.8 

Y 

t  new  stock 


New  information  on  changes  in  the 
Hawaiian  longline  fishery-  is  presented 
in  the  Hawaii  false  killer  whale  report. 


Dated:  April  12.  2002. 
Wanda  L.  Cain, 

Acting  Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Do(    02-^BH4  Filed  4-18-02;  8:45  am] 
BILLING  CODE  3510-22-C 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0141] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review;  Buy 
American  Act— Construction 
(Grimberg  Decision) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
rpgarding  an  extension  to  an  existing 
GMB  clearance  (9000-0141). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  requirement  concerning 
Buy  American  Act — Construction 
collection  (Grimberg  Decision).  A 
request  for  public  comments  was 
published  at  67  FR  6012,  February  8, 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  20,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  0MB, 
Room  10102.  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat,  1800  F  Street,  NW.,  Room 
4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  clauses  at  FAR  52.225-5.  Buy 
American  Act — Construction  Materials. 
and  FAR  52.225-15.  Buy  American 
Act — Construction  Materials  under 
Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement, 
provide  that  offerors/contractors 
requesting  to  use  foreign  construction 
material,  other  than  construction 
material  eligible  under  a  trade 
agreement,  shall  provide  adequate 
information  for  Government  evaluation 
of  the  request.  These  regulations 
implement  the  Buy  American  Act  for 
construction  (41U.S.C.  10a— lOd). 

B.  Annual  Reporting  Burden 

Respondents:  500. 

Responses  Per  Respondent:  2. 

Annual  Responses:  1,000. 

Hours  Per  Response:  2.5. 

Total  Burden  Hours:  2.500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
FAR  Secretariat  (MVP),  Room  4035. 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
9000-0141  regarding  Buy  American 
Act — Construction  (Grimberg  Decision) 
in  all  correspondence. 

Dated:  April  15,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  02-9532  Filed  4-18-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[GMB  Control  No.  9000-0091] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review;  Anti- 
Klckback  Procedures 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 


extension  of  a  currently  approved 
information  collection  requirement 
concerning  anti-kickback  procedures.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  6234.  on  February  11.  2002  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  20.  2002 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102.  NEOB.  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW.. 
Room  4035,  Washington.  DC  20405 
Please  cite  OMB  Control  No.  9000-0091. 
Anti-Kickback  Procedures,  in  all 
correspondence 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  Acquisition  Regulation  (FAR) 
52.203-7,  Anti-Kickback  Procedures, 
requires  that  all  contractors  have  in 
place  and  follow  reasonable  procedures 
designed  to  prevent  and  detect  in  its 
own  operations  and  direct  business 
relationships,  violations  of  section  3  of 
the  Anti-Kickback  Act  of  1986  (41 
U.S.C.  51-58).  Whenever  prime 
contractors  or  subcontractors  have 
reasonable  grounds  to  believe  that  a 
violation  of  section  3  of  the  Act  may 
have  occurred,  they  are  required  to 
report  the  possible  violation  in  writing 
to  the  contracting  agency  or  the 
Department  of  Justice.  The  information 
is  used  to  determine  if  any  violations  of 
section  3  of  the  Act  have  occurred. 

B.  Annual  Reporting  Burden 

Respondents:  100. 
Responses  Per  Respondent:  1. 
Annual  Responses:  100. 
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Hours  Per  Response:  1. 

Total  Burden  Hours:  100. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0091,  Anti- 
Kickback  Procedures,  in  all 
correspondence . 

Dated;  April  15,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
(FR  [Joe.  02-9533  Filed  4-18-02:  8:45  ami 

BLLMG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Notice  of  Closed  Meeting 

agency:  Defense  Intelligence  Agency, 
Joint  Military  Intelligence  College,  DoD 

action:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Military  Intelligence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Tuesday,  4  June  2002,  0800  to 
1700;  and  Wednesday,  5  June  2002. 
0800  to  1200. 

ADDRESSES:  Joint  Military  Intelligence 
College,  Washington,  DC  20340-5100. 

FOR  FURT>1ER  INFORMATION  CONTACT:  Mr. 
A.  Denis  Clift,  President.  DIA  Joint 
Military  Intelligence  College, 
Washington.  DC  20340-5100  (202/231- 
3344). 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  Intelligence  College. 

Dated:  April  15,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-9623  Filed  4-18-02;  8:45  am) 
BILLING  CODE  5001-(M-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meeting 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Defense  Against 
Unconventional  Use  of  Nuclear 
Weapons  Against  the  US  Homeland  will 
meet  in  closed  session  on  May  23-24, 
2002,  at  the  Los  Alamos  National 
Laboratory,  Albuquerque,  NM;  Jime  20- 
21,  2002,  in  Norfolk,  VA;  and  July  18- 
19,  2002,  at  SAIC,  4001  N.  Fairfax  Drive, 
Arlington,  VA.  The  Task  Force  will 
review  the  Department  of  Defense's 
(DoD)  responsibilities,  current 
capabilities,  and  the  scope  of  activities 
conducted  by  DoD  to  ens\ire  its  future 
preparedness  to  prevent,  deter,  detect, 
identify,  warn,  defend  against,  respond 
to,  and  attribute  attack  of  the  U.S. 
homeland  by  unconventional  delivery 
of  conventional  and  unconventional 
nuclear  weapons,  as  well  as  radiological 
weapons. 

The  mission  of  the  DSB  is  to  advise 
the  Secretary  of  Defense  and  the  Under 
Secretary  of  Defense  for  Acquisition, 
Technology  &  Logistics  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings,  the  Task 
Force  will  determine  the  adequacy  of 
the  U.S.  ability  to  detect,  identify, 
respond,  and  prevent  unconventional 
nuclear  attacks  by  terrorist  or  sub 
national  entities.  The  Task  Force  will 
also  identify  capabilities  of  the 
Department  to  provide  protection 
against  such  nuclear  attacks  in  support 
of  national  capabilities  in  homeland 
defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that 
these  DSB  Task  Force  meetings  concern 
matters  listed  in  5  U.S.C.  552b(c)(l)  and 
that,  accordingly,  the  meetings  will  be 
closed  to  the  public. 

Dated:  April  12.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-9622  Filed  4-18-02:  8:45  am] 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  a  Novel  Dendrimer 
Based  Detection  Technology  for 
Exclusive,  Partially  Exclusive  or  Non- 
Exciusive  Licenses 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
annoimces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  a  noise 
abatement  technology  as  described  in 
U.S.  Patent  Application  entitled: 
"Compositions  and  Methods  for 
Enhancing  Bioassay  Performance 
Through  Nanomanipulation;  Yin,  R.;  et. 
al,"  This  applicationis  a  continuation- 
in-part  of  application  Serial  No.  09/ 
448,403.  filed  November  22. 1999, 
which  in  turn  was  a  non-provisional 
continuation  of  provisional  application 
Serial  No.  60/156,293,  filed  on 
September  22. 1999.  Licenses  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa.  U.S.  Army  Research 
Laboratory,  Office  of  Reseeirch  and 
Technology  Applications,  ATTN: 
AMSRL-DP-T/Bldg.  459,  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-9643  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  3710-46-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  a  Draft  Evaluation 
Report  and  Draft  Environmental  Impact 
Statement,  Tuttle  Creek  Dam  Safety 
Assurance  Program,  Big  Blue  Rhrer, 
near  the  City  of  Manhattan,  Riley  and 
Pottawatomie  Counties,  KS 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  the 
U.S.  Army  Corps  of  Engineers  (USACE 
or  Corps)  Kansas  City  District,  in 
cooperation  with  U.S.  Environmental 
Protection  Agency,  has  prepared  a  Draft 
Evaluation  Report  and  Draft 
Enviroiunental  Impact  Statement 
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(DEvR/DEIS).  This  study  identifies 
deficiencies  in  the  foundation  of  the 
existing  dam  that  could  lead  to  failure 
in  the  event  of  a  major  earthquake.  In 
addition,  minor  deficiencies  were 
identified  in  the  existing  tainter  gate 
system  and  with  the  existing  amount  of 
freeboard  that  could  adversely  affect 
performance  of  the  dam  during  a  major 
flood  event.  Failure  of  the  structure  in 
the  event  of  a  major  earthquake  or  flood 
would  have  significant  adverse  impacts 
on  the  human  environment,  including 
property  damage  and  potential  loss  of 
human  life.  Considering  these  potential 
significant  impacts  on  the  human 
environment,  and  in  accordance  with 
the  NEPA,  the  Corps  initiated 
preparation  of  an  Evaluation  Report  and 
Environmental  Impact  Statement  (EvR/ 
EIS).  This  DevR/DEIS  presents  a 
screening  level  analysis  of  several 
alternatives  considered  during  scoping 
and  a  detailed  analysis  of  four 
alternatives  that  would  minimize  the 
potential  for  loss  of  human  life  and 
property  damage  related  to  failure  of  the 
dam  in  the  event  of  a  major  earthquake. 
These  included:  Restricted  Lake 
Operation:  Stabilize  Foundation  Soil 
with  Drawdown:  Stabilize  Foundation 
Soil  without  Drawdown:  and  Enlarge 
Embankment.  The  DEIS  identifies 
Stabilize  Foundation  Soil  without 
Drawdown  as  the  Corps'  Preferred 
Alternative.  In  addition,  the  Corps 
considered  the  "No  Action"  Alternative. 
The  Corps  also  identified  potential 
measures  to  ensure  satisfactory' 
performance  of  the  dam  during  a  major 
flood.  These  measures  include  minor 
repair  work  on  the  existing  tainter  gate 
system  and  construction  of  a  "Jersey 
barrier"  wall  across  the  top  of  the  dam 
to  increase  freeboard  and  prevent  wind 
and  wave  wash.  The  DEvR/EIS  presents 
a  detailed  study  of  the  environmental 
impacts  of  the  five  alternatives  listed 
above,  the  minor  measures  needed  to 
ensure  satisfactory  performance  of  the 
dam  during  a  major  flood,  and  an 
interim  measure  proposed  to  enhance 
public  safety. 

DATES:  Submit  comments  bv  June  10, 
2002. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
William  B.  Empson,  P.E..  Project 
Manager.  Tuttle  Creek  Dam  Safety 
Assurance  Program,  U.S.  Army  Corps  of 
Engineers,  Kansas  City  District,  Attn: 
Dam  Safety  and  Support  Section  (EC- 
GD),  700  Federal  Building,  601  E.  12th 
St.,  Kansas  City,  MO  64106  or  via  E- 
mail:  tcdam.nwk@usace.army. mil  or  the 
Tuttle  Creek  Dam  Safety  Assurance 
Program  Web  site:  http:// 
www.nwk.usace.army.mH/tcdam. 


Requests  to  be  placed  on  the  mailing  list 
should  also  be  sent  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Empson,  P.E.,  Project 
Manager.  Tuttle  Creek  Dam  Safety 
Assurance  Study.  USACE,  Kansas  City 
District,  at  the  above  address,  telephone 
(816)  983-3556  or  via  e-mail: 
tcdam.nwk@usace.army.mil. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  must  also  address 
environmental  impacts  relative  to  the 
Clean  Air  Act,  Clean  Water  Act, 
Endangered  Species  Act  and  the  Fish 
and  Wildlife  Coordination  Act  (FWCA). 
In  accordance  with  the  NEPA.  the 
DEvR/DEIS  evaluates  reasonable 
alternatives  for  the  USACE's  decision 
making  process.  As  required  by  NEPA, 
the  USACE  also  analyzes  the  "no 
action"  alternative  as  a  baseline  for 
gauging  potential  impacts.  As  part  of  the 
public  involvement  process,  notice  is 
hereby  given  by  the  USACE-Kansas  City 
District  of  a  public  meeting  to  be  held 
at  the  Holiday  Inn,  530  Richards  Drive. 
Manhattan,  KS,  beginning  at  7  p.m.  on 
May  2,  2002.  The  public  meeting  will 
allow  participants  the  opportunity  to 
comment  on  the  DEvR/DEIS  prepared 
for  the  Tuttle  Creek  Dam  Safety 
Assurance  Study.  Written  conynents 
should  be  submitted  to  the  address 
above.  Copies  of  the  document  may  also 
be  obtained  from  the  same  address. 
Copies  of  the  DEvR/DEIS  are  also 
available  for  inspection  at  the  locations 
identified  below: 

(1)  Manhattan  Public  Library,  629 
Poyntz  Ave.,  Manhattan,  KS  66506. 

(2)  Hale  Library',  Kansas  State 
University.  Manhattan,  KS  66506. 

(3)  Wamego  Public  Library.  408  Elm 
St.,  Wamego,  KS66547. 

(4)  Topeka  &  Shawnee  County  Public 
Library,  1515  SW  10th  Ave.,  Topeka,  KS 
66604' 

(5)  Lawrence  Public  Library.  707 
Vermont.  Lawrence,  KS  66044. 

(6)  Kansas  State  Library,  300  SW  10th 
Ave./Room  343-N,  Topeka.  KS  66612. 

(7)  Mar>'sville  Public  Library,  1009 
Broadway,  Marvsville.  KS  66508. 

(8)The  Tuttle" Creek  Dam  Safety 
Assurance  Program  website  at  http:// 
w^^'w.nwk.usace.a^mv■mil/tcdam. 

(9)  Rm.  747— Library.  U.S.  Army 
Corps,  of  Engineers,  Kansas  City 
District.  601  E.  12st  St..  Kansas  City,  MO 
64106. 

(10)  Corps  Lake  Project  Offices  in  the 
study  area  including  Tuttle  Creek  Lake 
Project  Office,  5020  Tuttle  Creek  Blvd.. 
Manhattan,  KS  66502. 

After  the  public  comment  period 
ends,  USACE  will  consider  all 
comments  received,  revise  the  DEvR/ 
DEIS  as  appropriate,  and  issue  a  Final 


Evaluation  Report  and  Final 
Environmental  Impact  Statement. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-9645  Filed  4-18-02:  8:45  amj 
BILLING  CODE  3710-KN-IDI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  the  Draft  Environmental 
Assessment  for  the  Green  Brook  Flood 
Control  Proiect,  Segments  A  and  N 

AGENCY:  Department  of  the  .\rmy.  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

summary:  The  U.S.  Army  Corps  of 
Engineers  (USACE),  New  York  District, 
is  issuing  this  notice  to  announce  the 
availability  for  public  review  and 
comment  of  a  draft  Environmental 
Assessment  (EA)  for  the  proposed 
project  modification  of  the  Green  Brook 
Flood  Control  Project  in  Segments  A 
and  N.  The  environmental  impacts  of 
the  project  were  previously  evaluated  in 
the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Proposed  Plan 
for  the  Green  Brook  Flood  Control 
Project  in  the  Green  Brook  Sub-Basin, 
Somerset,  Middlesex,  and  Union 
Counties,  New  Jersey,  filed  in  August 
1980.  and  the  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  and  Final  General  Reevaluation 
Report  (FGRR)  for  the  Proposed  Plan  for 
the  Green  Brook  Flood  Control  Project 
in  the  Green  Brook  Sub-Basin.  Somerset, 
Middlesex,  and  Union  Counties,  New 
Jersey,  filed  in  May  1997.  The  EA 
documents  and  addresses  the 
environmental  impacts  of  the  following 
project  changes:  (1)  Buy-outs  of 
properties  in  place  of  other  flood 
proofing  measures  for  up  to  18 
properties  at  Prospect  Place.  Borough  of 
Middlesex.  Middlesex  County,  in 
Segment  N  of  the  project;  (2)  Buy-outs 
of  up  to  an  additional  4  properties  at 
Prospect  Place,  not  previously  identified 
to  receive  non-structural  flood 
protection:  and  (3)  By-outs  ot  up  to 
three  commercial  properties  along 
Raritan  Avenue  and  Lincoln  Boulevard. 
Borough  of  Middlesex.  Middlesex 
County,  to  eliminate  the  need  for 
construction  of  structural  flood 
protection  elements  in  Segment  A  of  the 
project  which  had  included  a  levee  and 
floodwall  alignment  with  pump  station. 
Congressional  authorization  of  the  post 
authorization  project  change  was 
included  in  the  Energy  and  Water 
Development  Appropriations  Act  of 
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2002.  Public  Law  107-258.  It  is 
anticipated  that  the  proposed  non- 
structural alternatives  for  flood 
protection  in  Segment  A  and  Segment  N 
of  the  project  will  provide  benefits  to 
the  envirorunental  quality  of  the 
floodplain  in  the  area  and  reduce 
adverse  impacts  of  the  project  to 
forested  wetland  and  upland  habitat. 
Public  comments  on  the  EA  will  assist 
in  the  Corps'  evaluation  of  the  project 
modification  and  will  be  reflected  in  the 
final  EA. 

DATES:  The  draft  EA  will  be  available  for 
public  review  from  April  22.  2002 
through  May  22.  2002.  Written 
comments  must  be  received  by  May  22. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Megan  Grubb.  Project  Biologist. 
Planning  Division.  Environmental 
Analysis  Branch.  U.S.  Army  Corps  of 
Engineers,  New  York  District.  26 
Federal  Plaza.  Room  2 146.  New  York. 
New  York.  10278-0090.  at  (202)  264- 
5759  or  at 

megan.b.grubb@usace.army.mil.  Written 
comments  are  to  be  provided  to  Ms. 
Grubb. 

SUPPLEMENTARY  INFORMATION:  The 
overall  Green  Brook  basin  encompasses 
sixty-five  (65)square  miles  within  the 
State  of  New  Jersey  in  the  counties  of 
Somerset,  Middlesex,  and  Union  and 
Incorporates  the  Green  Brook  sub-basin 
of  the  Raritan  River  Basin,  a  short  reach 
of  the  Raritan  River  along  the  border  of 
the  Borough  of  Bound  Brook  and  the 
Middle  Brook  tributary  to  the  Raritan 
River.  This  EA  addresses  project 
changes  for  project  Segment  A  and 
Prospect  Place  in  project  Segment  N  in 
the  Borough  of  Middlesex.  Middlesex 
County,  along  Green  Brook  and 
Ambrose  Brook,  due  north  of  the 
conference  of  these  tributaries  and  the 
confluence  with  the  Raritan  River. 

Public  coordination  and 
communications  with  the  Borough  of 
Middlesex,  the  Green  Brook  Flood 
Commission,  and  the  State  of  New 
Jersey,  since  the  time  of  release  of  the 
1997  FSEIS  and  GFRR.  have  yielded  a 
locally  preferred  plan  for  the  Prospect 
Place  area  that  differs  slightly  from  the 
recommended  plan  identified  in  those 
documents.  The  Hurricane  Floyd  storm 
event,  which  occurred  in  1999.  caused 
significant  destruction  to  the  Green 
Brook  sub-basin  and  raised  concerns 
over  the  adequacy  of  flood  protection 
provided  by  the  National  Economic 
Development  (NED)  plan  for  the  area. 
The  local  sponsors  determined  that  a 
locally  preferred  plan  of  buy-outs  for  up 
to  twenty-two  (22)  properties  along 
Prospect  Place  would  be  supported  in 
substitution  of  other  flood  proofing 
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measures  that  would  not  prevent 
damages  from  a  reoccurrence  of  a  storm 
event  similar  to  the  1999  Hurricane 
Floyd  storm. 

The  local  sponsors  for  the  Green 
Brook  Flood  Control  Project  also 
requested  that  three  commercial 
properties,  along  Raritan  Avenue  and 
Lincoln  Boulevard,  that  were  proposed 
to  be  protected  by  a  proposed  levee/ 
floodwall  as  described  in  the  Corps' 
1997  recommended  NED  plan,  be 
bought  out  as  part  of  the  project  plan. 
Ten  other  properties  along  Raritan 
Avenue,  that  were  proposed  to  be 
protected  by  the  Segment  A  levee 
alignment  on  the  east  side  of  Ambrose 
Brook,  were  bought  out  by  the  Federal 
Emergency  Management  Agency  and  the 
State  of  New  Jersey  following  the  1999 
storm  event.  Expansion  of  the  buy-out 
area  to  include  the  three  properties  at 
the  south  end  of  Raritan  Avenue  and  the 
intersection  with  Lincoln  Boulevard 
reduces  the  flood  protection  need  for  a 
levee  and  floodwall  in  Segment  A.  The 
elimination  of  the  levee  and  floodwall 
alignment  and  a  supporting  pump 
station  would  yield  a  project  cost 
savings,  as  well  as  reduce  adverse 
environmental  impacts  of  the  project, 

Luz  D.  Oritz, 

Armv  Federal  Liaison  Officer. 

|FR  Doc.  02-9644  Filed  4-18-02;  8:45  am] 

BILLING  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Cancellation  of  the  Availability  for  a 
Draft  Environmental  Impact  Statement 
To  Consider  Issuance  of  a  Department 
of  the  Army  Permit  Pursuant  to  Section 
404  of  the  Clean  Water  Act  for  Fills 
Associated  With  Hotiet  Mining,  Inc.'s 
Proposed  Surface  Coal  Mining 
Operation  in  Conjunction  With  Its 
Spruce  No.  1  Surface  Mine,  Near  Blair 
in  Logan  County,  WV 

AGENCY:  Department  of  the  Army,  Army 
Corps  of  Engineers,  DoD. 
ACTION:  Notice;  cancellation. 

SUMMARY:  This  cancellation  is 
necessitated  in  order  to  amend  the  Draft 
Environmental  Impact  Statement  (DEIS) 
to  include  socioeconomic  data  that  was 
erroneously  omitted;  reference  notice 
published  in  the  Federal  Register,  April 
10.  2002  (67  FR  17418).  A  notice  of 
availability  for  the  DEIS  will  be 
published  at  a  later  date.  In  addition, 
the  public  hearing  scheduled  for  April 
24th  at  6:30  p.m.  at  the  Park  Restaurant. 
Chief  Logan  State  Park  has  been 


postponed.  The  public  will  be  notified 
of  the  forthcoming  public  hearing  date, 
location  and  time,  as  well  as  the 
corrunent  period  expiration  date.  Any 
comments  received  in  the  meantime 
will  be  made  a  part  of  the  administrative 
record  and  will  be  considered  in  the 
Final  Envirorunental  Impact  Statement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  (Hughes)  Spagna.  U.S.  Army 
Corps  of  Engineers.  Huntington  District, 
Attn:  Regulatory  Branch-OR-FS.  502 
8th  Street.  Huntington.  West  Virginia 
25701.  telephone  (304) 52»-5710  or 
electronic  mail  at 
Teresa. D.Hughes@Lrh01 
.usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Office. 

[FR  Doc.  02-9646  Filed  4-18-02;  8:45  am] 

BILLING  CODE  3710-GM-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  April  16.  2002,  a  notice 
inviting  comment  from  the  public,  was 
published  for  "National  Longitudinal 
Transition  Study— 2  (NLTS2)"  in  the 
Federal  Register  (67  FR  18596).  On  page 
18596,  in  the  second  column.  10th  line 
from  the  bottom  of  the  column.  Type  of 
flew'ew  should  read.  "Reinstatement". 
The  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief 
Information  Officer,  hereby  issues  a 
correction  notice  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

Dated:  April  16.  2002. 
John  D.  Tressler, 

Leader.  Eegulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-9632  Filed  4-18-02;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Student  Financial  Assistance 

AGENCY:  Department  of  Education. 
action:  Notice  of  "Ability-to-Benefit" 
Tests  and  Passing  Scores. 

SUMMARY:  This  notice  extends  the 
Secretary's  approval  of  seven  "ability- 
to-benefit"  (ATB)  tests  for  five  years. 
Additionally,  the  Secretary,  at  the 
request  of  the  test  publisher  is  removing 
the  Test  of  Aduh  Basic  Education 
(T ABE)— Forms  5  and  6,  Level  A,  as  an 
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approved  ATB  test.  An  institution  may 
use  the  seven  tests  which  have  been 
extended,  plus  the  American  College 
Testing  (ACT)  Assessment  and  the 
Combined  English  Language  Skills 
Assessment  (CELSA)  tests  that  were 
approved  after  October  25.  1996,  to 
determine  if  a  student  who  does  not 
have  a  high  school  diploma  or  its 
recognized  equivalent  is  eligible  to 
receive  funds  under  any  title  IV.  HEA 
program.  The  title  IV.  HEA  programs 
include  the  Federal  Pell  Grant,  Federal 
Family  Education  Loan.  William  D. 
Ford  Federal  Direct  Loan.  Federal 
Perkins  Loan.  Federal  Work-Study. 
Federal  Supplemental  Educational 
Opportunity  Grant,  and  the  Leveraging 
Educational  Assistance  Partnership 
(LEAP)  programs. 
DATES: 

Duration  of  Approval 

The  Secretary  approves  each  of  these 
seven  tests  for  five  years  from  April  19. 
2002.  unless  the  Secretan,-  withdraws 
this  approval  or  the  test  publisher 
requests  that  approval  of  a  test  be 
withdrawn.  In  either  case,  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  indicating  the  change. 

Transition 

Institutions  are  allowed  to  continue  to 
make  ATB  eligibility  determinations 
using  the  tests  and  passing  scores  that 
were  listed  in  the  January  12,  2001 
Federal  Register,  including  the  TABE — 
Forms  5  &  6,  Level  A  until  June  18, 
2002.  After  that  date  only  the  passing 
scores  included  in  this  notice  must  be 
used.  (The  passing  scores  for  the  ACT 
Assessment  and  the  CELSA  remain 
unchanged.)  In  addition,  after  that  date, 
an  institution  may  not  use  the  TABE — 
Forms  5  &  6,  Level  A  as  an  approved 
ATB  test. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
[830  Union  Center  Plaza),  Washington. 
DC  20202-5345.  Telephone;  (202)  377- 
4050. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On 

October  25.  1996,  we  published  a  notice 
in  the  Federal  Register  (61  FR  55542- 
55543)  that  provided  a  list  of  eight 


"ability-to-benefit'"  tests.  These  tests 
were  approved  under  section  484(d)  of 
the  HEA  and  the  regulations  that  were 
promulgated  to  implement  that  section 
in  34  CFR  part  668.  subpart  J.  The  notice 
also  included  approved  passing  scores 
for  each  of  the  approved  tests. 

In  a  notice  published  in  the  Federal 
Register  on  October  27.  1998.  (63  FR 
57540-57541).  we  added  the  American 
College  Testing  (ACT)  Assessment  to  the 
list  of  approved  ability-to-benefit  tests. 

In  a  notice  published  in  the  Federal 
Register  on  May  5.  1999.  (64  FR  24246- 
24247).  we  indicated  that  the  nine 
approved  ATB  tests  could  be  used  for 
testing  students  with  disabilities  if  the 
tests  are  given  in  a  manner  that  is 
consistent  with  the  applicable 
requirements  of  Section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act. 

Additionally,  on  January  12.  2001  (66 
FR  2892-2893).  we  approved  the 
Combined  English  Language  Skills 
Assessment  (CELSA)  test  as  an  English 
as  a  Second  Language  (ESL)  test  under 
34  CFR  668.153(a)(9)  and  (a)(4). 

LIST  OF  APPROVED  TESTS  AND  PASSING 
SCORES:  The  first  seven  ATB  tests  listed 
below  have  been  extended  for  5  years. 
For  the  convenience  of  all  interested 
parties,  we  have  listed  the  seven 
extended  ATB  tests  and  passing  scores 
followed  by  the  two  previously 
approved  ATB  tests  and  passing  scores. 

1.  ASSET  Program:  Basic  Skills  Tests 
(Reading.  Writing,  and  Numerical)' — 
Forms  B2.C2.D2  and  E2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

Reading  (35),  Writing  (35).  and 
Numerical  (33). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 

Placement  Assessment  Programs. 

2201  North  Dodge  Street.  P.O.  Box 

168.  Iowa  Citv.  Iowa  52243.  Contact: 

Dr.  John  D.  Roth,  Telephone:  (319) 

337-1030,  Fax:  (319)  337-1790. 

2.  Career  Programs  Assessment  (CPAT) 
Basic  Skills  Subtests 

(Language  Usage,  Reading  and 
Numerical) — Forms  B  and  C 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

Language  Usage  (42),  Reading  (43), 
and  Numerical  (41). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs, 
2201  North  Dodge  Street,  P.O.  Box 
168,  Iowa  Citv,  Iowa  52243,  Contact: 


Dr.  John  D.  Roth,  Telephone:  (319) 
337-1030.  Fax:  (319)  337-1790. 

3.  COMPASS  Subtests:  Prealgebra/ 
X'umerical  Skills  Placement.  Reading 
Placement,  and  Writing  Placement 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Prealgebra/Numerical  (25).  Reading  (62). 
and  Writing  (32). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 

Placement  Assessment  Programs  2201 

North  Dodge  Street.  P.O.  Box  168. 

Iowa  Citv.  Iowa  52243,  Contact:  Dr. 

John  p.  Roth,  Telephone:  (319)  337- 
•   1030.  Fax:  (319)  337-1790. 

4.  Computerized  Placement  Tests 
(CPTsf/Accuplacer  (Reading 
Comprehension.  Sentence  Skills,  and 
Arithmetic) 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

Reading  Comprehension  (55). 
Sentence  Skills  (60),  and  Arithmetic 
(34). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
The  College  Board.  45  Columbus 

Avenue.  New  York.  New  York  10023- 

6992.  Contact:  Ms  Suzanne  Murphv, 

Telephone:  (405)  842-9891,  Fax:  (405) 

842-9894. 

5.  Descriptive  Tests:  Descriptive  Tests  of 
Language  Skills  (DTLS)  {Reading 
Comprehension.  Sentence  Structure  and 
Conventions  of  Written  English/ — Forms 
M-K-3KDT  and  M-K-3LDT:  and 
Descriptive  Tests  of  Mathematical  Skills 
IDTMS)  I  Arithmetic  I— Forms  M-K- 
3KDT  and  M-K-3LDT 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

Reading  Comprehension  (108). 
Sentence  Structure  (9).  Conventions  of 
Written  English  (309).  and  Arithmetic 
(506). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
The  College  Board.  45  Columbus 

Avenue.  New  York.  New  York  10023- 

6992.  Contact:  Ms.  Suzanne  Murphy. 

Telephone:  (405)  842-9891.  Fax:  (405) 

842-9894. 

6  Test  of  Adult  Basic  Education 
ITABEl:  {Reading.  Total  Mathematics. 
Language) — Forms  7  and  8,  Level  A. 
Complete  Batten,-  and  Sun,-ey  Versions 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

Reading  (559).  Total  Mathematics 
(562),  Language  (545). 
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Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
CTB/McGraw-Hill.  20  Ryan  Ranch 

Road,  Monterey,  California  93940- 

5703,  Contact:  Ms.  Veronika 

Henderson,  Telephone:  (831)  393- 

7363,  Fax:  (831)  393-7142. 

7.  Wonderlic  Basic  Skills  Test  (WEST)— 
Verbal  Forms  VS-1  &  VS-2. 
Quantitative  Forms  QS-1  &■  QS-2 

Passing  scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

Verbal  (200)  and  Quantitative  (210). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are; 
Wonderlic  Personnel  Test,  Inc.,  1509  N. 

Milwaukee  Ave.,  Libertyville,  IL 

60048-1380,  Contact:  Mr.  Victor  S. 

Artese,  Telephone:  (800)  323-3742. 

Fax: (847)  680-9492. 

8.  American  College  Testing  (ACT) 
Assessment:  (English  and  Math) 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Enghsh  (14)  and  Math  (15). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs. 
2201  North  Dodge  Street,  P.O.  Box 
168,  Iowa  City.  Iowa  52243.  Contact: 
Dr.  James  Maxev.  Telephone:  (319) 
337-1100.  Fax:  (319)  337-1790. 

9.  Combined  English  Language  Skills 
Assessment  (CELSA).  Forms  1  and  2 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 

CELSA  Form  1  (90)  and  CELSA  Form 
2  (90), 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
Association  of  Classroom  Teacher 

Testers  (ACTT).  1187  Coast  Village 

Road.  PMB  378,  Montecito.  California 

93108-2794,  Contact:  Pablo 

Buckelew,  Telephone:  (805)  569- 

0734,  Fax:  (805)  569-0004. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site: 
www.ed.gov/legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  for 
free  at  this  site.  If  you  have  questions 
about  using  PDF.  call  the  U.S. 
Government  Printing  Office,  toll  free,  at 


l_888-293-6498;  or  in  the  Washington 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  dofiument 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1091(d). 

Dated:  April  16,  2002. 
John  Reeves. 

Acting  Chief  Operating  Officer.  Student 
Financial  Assistanct^. 
(FR  Doc.  02-9666  Filed  4-18-02^.  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Surplus  Plutonium  Disposition 
Program 

agency:  Department  of  Energy,  National 
Nuclear  Security  Administration. 
ACTION:  Amended  Record  of  Decision. 

summary:  The  U.S.  Department  of 
Energy's  National  Nuclear  Security 
Administration  (DOE/NNSA)  is 
amending  the  Records  of  Decision 
(RODs)  for  the  Storage  and  Disposition 
of  Weapons-Usable  Fissile  Materials 
Final  Programmatic  Environmental 
Impact  Statement  (Storage  and 
Disposition  PEIS)  and  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement  (SPD  EIS). 
Specifically,  DOE/NNSA  is  announcing 
the  following  three  revisions  to  the 
decisions  contained  in  those  RODs:  (1) 
Cancellation  of  the  immobilization 
portion  of  the  disposition  strategies 
announced  in  those  RODs  due  to 
budgetary  constraints,  (2)  selection  of 
the  alternative  of  immediate 
implementation  of  consolidated  long- 
term  storage  at  the  Savannah  River  Site 
(SRS)  of  surplus  non-pit  plutonium  now 
stored  separately  at  the  Rocky  Flats 
Environmental  Technology  Site  (RFETS) 
and  SRS.  and  (3)  adjustment  in  the 
manner  in  which  surplus  plutonium 
pits  will  be  stored  at  the  Pantex  Plant 
(Pantex).  Cancellation  of  the 
immobilization  facility  and  selection  of 
this  storage  alternative  remove  the  basis 
for  the  contingency  contained  in 
previous  RODs  conditioning  transport  of 
non-pit  surplus  plutonium  from  RFETS 
to  SRS  for  storage  on  the  selection  of 
SRS  as  the  site  for  the  immobilization 
facilities,  and  those  RODs  are  so 
amended.  DOE  will  notify  the  Congress 
and  consult  with  the  Governor  of  South 
Carolina  before  shipping  plutoniimi  to 
SRS,  in  accordance  with  The  National 


Defense  Authorization  Act  for  Fiscal 
Year  2002. 

Under  this  amended  ROD.  DOE/ 
NNSA  will  continue  to  store  surplus 
plutonium  pits  at  Pantex  in  the  facility 
where  they  are  currently  located  rather 
than  transfer  the  pits  to  a  different 
facility  at  the  same  site,  as  announced 
in  the  Storage  and  Disposition  PEIS 

ROD. 

In  response  to  a  statutory  directive, 
DOE/NNSA  has  submitted  to  Congress  a 
report  on  a  strategy  for  the  disposal  of 
surplus  plutonium  currently  located  at, 
or  to  be  shipped  to  SRS.  That  strategy 
involves  converting  this  plutonium  to  a 
mixed-oxide  (MOX)  fuel  and  irradiating 
it  in  commercial  power  reactors.  DOE/ 
NNSA  is  currently  evaluating  the 
changes  to  the  MOX  fuel  portion  of  the 
surplus  plutonium  disposition  program 
necessitated  by  this  strategy,  including 
the  need  for  additional  environmental 
reviews  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  No 
final  decisions  regarding  the  MOX 
portion  of  the  program  will  be  made 
until  these  reviews  are  completed. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
disposition  of  surplus  plutonium  or  this 
amended  ROD.  contact  Hitesh  Nigam. 
Deputy  NEPA  Compliance  Officer. 
Office  of  Fissile  Materials  Disposition, 
National  Nuclear  Security 
Administration,  1000  Independence 
Avenue,  SW.  Washington  DC.  20585, 
800-820-5134.  Additional  information 
regarding  the  DOE/NNSA  Fissile 
Materials  Disposition  Program  is 
available  on  the  Internet  at  http:// 
www.doe-md.com  (when  accessible). 
For  further  information  concerning 
DOE'S  NEPA  process,  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Telephone  (202) 
586-4600,  or  leave  a  message  at  1-800- 
472-2756. 

Additional  information  regarding  the 
DOE  NEPA  process  and  activities  is  also 
available  on  the  Internet  through  the 
NEPA  home  page  at  http:// 
tis.  eh .  doe.gov/nepa . 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Historical  Context  for  the  Decisions 
on  the  Plutonium  Storage  and 
Disposition  Program  Announced  in  This 
Amended  ROD 

The  end  of  the  Cold  War  created  a 
legacy  of  surplus  weapons-usable  fissile 
materials  in  both  the  United  States  and 
Russia.  The  United  States  and  Russia 
have  been  working  together  to  reduce 
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the  threat  of  nuclear  weapons 
proliferation  worldwide  by 
implementing  programs  for 
dispositioning  surplus  plutonium  in  a 
safe,  secure,  environmentally 
acceptable,  and  timely  manner.  Russia 
and  the  United  States  have  issued 
numerous  statements  and  agreements  to 
this  effect  since  the  mid-1990's.  The 
most  recent  is  the  Agreement  between 
the  Government  of  the  United  States  of 
America  and  the  Government  of  the 
Russian  Federation  Concerning  the 
Management  and  Disposition  of 
Plutoniimi  Designated  as  No  Longer 
Required  for  Defense  Purposes  and 
Related  Cooperation  signed  in 
September,  2000.  This  agreement 
provides  that  the  United  States  and 
Russia  will  each  dispose  of  34  t  of 
"weapons-grade"  plutonium,  and 
allows  for  disposition  either  by 
immobilization,  or  by  MOX  fuel 
fabrication  and  subsequent  irradiation. 
One  purpose  of  DOE/NNSA's  Surplus 
Plutonium  Disposition  Program  is  to 
help  implement  this  agreement. 

However,  in  addition  to  achieving  the 
ultimate  goal  of  permanent  disposition 
of  surplus  plutonium  materials,  DOE 
independently  needs  to  improve  the 
configuration  of  the  storage  system  for 
these  materials,  pending  disposition. 
These  improvements  will  allow  DOE  to 
significantly  reduce  storage  costs, 
expedite  closure  and  cleanup  of  sites 
and  facilities  in  its  nuclear  complex, 
and  enhance  the  security  of  these 
materials. 

DOE's  Office  of  Fissile  Materials 
Disposition  [now  part  of  NNSA)  has 
prepared  a  number  of  NEPA  documents 
regarding  the  United  States'  Surplus 
Plutonium  Disposition  Program.  The 
Storage  and  Disposition  PEIS  (DOE/EIS- 
0229,  December  1996)  evaluated 
alternative  strategies  and  locations  both 
for  long-term  storage  (up  to  50  years) 
and  for  disposition  of  weapons-usable 
fissile  materials.  Among  the  alternatives 
analyzed  in  that  PEIS  was  consolidated 
long-term  storage  at  each  of  four 
candidate  sites. 

The  SPD  EIS  (DOE/EIS-0283, 
November  1999),  which  tiered  from  the 
Storage  and  Disposition  PEIS,  evaluated 
site-specific  alternatives  for  the 
construction  and  operation  of  three 
facilities  for  disposition  of  up  to  50  t  ' 
of  surplus  weapons-usable  ^  (weapons- 


'  To  accommodate  the  potential  declaration  of 
additional  surplus  materials  in  the  future. 

'Weapons-usable  plutonium  is  plutonium  in 
forms  [e.g..  metals  or  oxides)  that  can  be  readily 
converted  for  use  in  nuclear  weapons.  Weapons- 
grade,  fuel-grade  and  power  reactor-grade 
plutonium  are  all  weapons-usable. 


grade  '  and  non-weapons-grade) 
plutonium.  These  three  facilities  would 
have  performed,  respectively,  pit 
disassembly  and  conversion,  plutonium 
immobilization,  and  MOX  fuel 
fabrication.  The  SPD  EIS  also  evaluated 
the  use  of  six  domestic  commercial 
reactors  for  irradiation  of  MOX  fuel. 

B.  Previous  Decisions  on  the  Surplus 
Plutonium  Disposition  Program 

•  In  the  initial  ROD  for  the  Storage 
and  Disposition  PEIS  (62  FR  3014. 
January  21,  1997),  DOE  made  two  sets 
of  decisions,  one  addressed  to 
disposition  of  surplus  plutonium  and 
one  addressed  to  storage  of  this 
material.  With  regard  to  disposition, 
DOE  determined,  consistent  with  the 
Preferred  Alternative  analyzed  in  the 
Storage  and  Disposition  PEIS,  to  pursue 
a  hybrid  approach  that  would  have 
allowed  for  the  immobilization  of 
surplus  plutonium  for  eventual  disposal 
in  a  geologic  repository  pursuant  to  the 
Nuclear  Waste  Policy  Act,  and  use  of 
MOX  fuel  in  existing,  domestic, 
commercial  reactors,  with  subsequent 
disposal  of  the  spent  fuel  in  a  geologic 
repositon,'.  This  hybrid  approach  was 
selected  to  provide  insurance  against 
technical  or  institutional  uncertainties 
that  could  arise  from  a  single- 
technology  approach  for  disposition. 
DOE  selected  this  approach  for  the 
increased  flexibility  it  provided  by 
ensuring  that  plutonium  disposition 
could  still  be  initiated  promptly  should 
one  of  the  approaches  ultimately  fail  or 
be  delayed.  In  selecting  the  hybrid 
approach,  DOE  established  a  means  for 
expeditious  plutonium  disposition  that 
provided  the  basis  for  an  international 
cooperative  effort  to  achieve  reciprocal, 
irreversible  plutonium  disposition 
actions  by  Russia. 

In  addition,  with  regard  to  storage. 
DOE  decided  in  the  January'  21.  1997 
ROD  to  reduce  the  number  of  locations 
where  the  various  forms  of  surplus 
plutonium  were  stored.  To  accomplish 
this,  DOE  decided  to  move  surplus 
plutonium  from  RFETS  as  soon  as 
possible,  transporting  pits  to  Pantex 
beginning  in  1997.  Non-pit  plutonium 
materials  would  be  separated  and 
stabilized,  and  then  transported  to  SRS. 
The  January  21,  1997  ROD  made 
transport  of  non-pit  surplus  plutonium 
materials  from  the  RFETS  to  SRS 
contingent  on  DOE  selecting  SRS  as  the 
site  for  the  immobilization  facility  in  a 
subsequent  ROD.  After  transport,  the 
non-pit  materials  would  be  stored  at 
SRS  in  a  new  facility,  the  Actinide 


'Weapons-grade  plutonium  is  plutonium  with  an 
isotopic  ratio  of  plutonium  240  to  plutonium  239 
of  no  more  than  0.10. 


Packaging  and  Storage  Facility  (.\PSF). 
pending  disposition. 

DOE  further  decided  in  the  January 
21.  1997  ROD  to  upgrade  storage 
facilities  in  Zone  12  South  at  Pantex  (to 
be  completed  by  2004)  to  store  surplus 
pits  already  stored  at  Pantex  and 
surplus  pits  from  RFETS.  pending 
disposition.  Storage  facilities  in  Zone  4 
at  Pantex  would  continue  to  be  used  for 
these  pits  prior  to  completion  of  the 
Zone  12  upgrade. 

•  To  support  early  closure  of  RFETS, 
DOE  subsequently  issued  an  amended 
ROD  for  the  Storage  and  Disposition 
PEIS  (63  FR  43386,  August  13.  1998) 
that  revised  some  of  these  decisions. 
The  cunended  ROD  announced  DOEs 
decision  to  accelerate  shipment  of  all 
non-pit  surplus  plutonium  from  RFETS 
to  SRS  beginning  in  2000.  provided, 
again,  that  SRS  was  selected  as  the 
immobilization  site.  To  accommodate 
the  early  receipt  and  storage  of  RFETS 
surplus  plutonium  (i.e.,  before 
completion  of  the  APSF),  DOE  decided 
to  undertake  modifications  to  Building 
105-K  in  the  K-Area  at  SRS  (also  known 
as  the  K-Area  Materials  Storage  [KAMSl 
facility).  Before  issuing  the  amended 
ROD,  DOE  prepared  a  Supplement 
Analysis  (SA)  pursuant  to  DOE 
procedures  implementing  the  National 
Environmental  Policy  Act  (10  CFR 
1021.314),  Supplement  Analysis  for 
Storing  Plutonium  in  the  Actinide 
Packaging  and  Storage  Facility  and 
Building  105-K  at  the  Savannah  River 
Site.  (DOE/EIS-0229-SAl).  On  the  basis 
of  that  SA,  DOE  concluded  that  storage 
in  KAMS  would  not  result  in  a 
substantial  change  in  environmental 
concerns  compared  to  storage  in  APSF. 

•  In  the  ROD  for  the  SPD  EIS  (65  FR 
1608,  January-  11.  2000),  DOE  decided  to 
implement  the  hybrid  approach  for  the 
disposition  of  up  to  50  t  of  surplus 
plutonium  (by  fabricating  up  to  33  t  into 
MOX  fuel  and  immobilizing 
approximately  17  t).  as  described  in  the 
Preferred  Alternative  in  the  SPD  EIS 
SRS  was  selected  as  the  location  for  all 
three  disposition  facilities:  A  pit 
disassembly  and  conversion  facility  (pit 
conversion  facility),  a  plutonium 
immobilization  facility,  and  a  MOX 
facility. 

•  In  an  Amended  ROD  (66  FR  7888. 
January'  26,  2001)  for  the  EIS  on  Interim 
Management  of  Nuclear  Materials 
(October  1995.  DOE/EIS-0220).  DOE 
canceled  construction  of  the  APSF 
because  of  cost  growth  and  resource 
limitations.  It  was  decided  to  use 
existing  facilities  for  storing  surplus 
plutonium  at  SRS. 
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II.  Need  To  Change  Surplus  Plutonium 
Disposition  Program 

A.  Immobilization 

The  initial  Storage  and  Disposition 
PEIS  ROD  noted  that  "the  timing  and 
extent  to  which  either  or  both  of  these 
disposition  approaches  (immobilization 
or  MOX)  are  ultimately  deployed  will 
depend  upon  the  results  of  future 
technology  development  and 
demonstrations,  follow-on  (tiered)  site- 
specific  environmental  review,  contract 
negotiations,  and  detailed  cost  reviews, 
as  well  as  nonproliferation 
considerations,  and  agreements  with 
Russia  and  other  nations."  In  2001,  the 
schedule  for  design,  construction  and 
operation  of  the  plutonium 
immobilization  facility  was  delayed 
indefinitely  due  to  budgetary 
constraints.  DOE/NNSA  is  now 
canceling  the  immobilization  program, 
including  the  immobilization  facility. 

DOE/NNSA  has  evaluated  its  ability 
to  continue  implementing  two 
disposition  approaches  and  has 
determined  that  in  order  to  make 
progress  with  available  funds,  only  one 
approach  can  be  supported.  Russia  does 
not  consider  immobilization  alone  to  be 
an  acceptable  approach  because 
immobilization,  unlike  the  irradiation  of 
MOX  fuel,  fails  to  degrade  the  isotopic 
composition  of  the  plutonium.  Russia 
has  contended  that  the  United  States 
could  easily  obtain  plutonium  by 
removing  it  from  the  immobilized  waste 
form  in  the  event  of  a  desire  to  reuse  the 
plutonium  for  nuclear  weapons. 
Because  selection  of  an  immobilization- 
only  approach  would  lead  to  loss  of 
Russian  interest  in  and  commitment  to 
surplus  plutonium  disposition,  DOE  is 
of  the  view  that  if  only  one  disposition 
approach  is  to  be  pursued,  the  MOX 
approach  rather  than  the  immobilization 
approach  is  the  preferable  one. 
Accordingly,  it  is  canceling  the 
immobilization  portion  of  the  dual 
disposition  strategies  announced  in 
previous  RODs. 

B.  Consolidated  Long-Term  Storage  of 
Plutonium  at  SRS 

Canceling  the  U.S.  immobilization 
program  has  caused  DOE/NNSA  to 
reevaluate  the  long-term  storage  needs 
of  the  DOE  nuclear  complex.  Much  of 
the  non-pit  surplus  plutonium  currently 
stored  at  various  sites  in  the  complex 
was  originally  destined  for 
immobilization.  DOE/NNSA  is 
examining  alternative  disposition  paths 
for  this  material,  including  use  as  MOX 
fuel  (see  II. D.  below).  In  the  meantime, 
however.  DOE  needs  to  move  forward 
with  consolidated  storage  of  some  of 
this  material,  which  serves  independent 


objectives.  In  particular,  DOE  must 
consolidate  the  plutonium  in  order  to 
close  and  clean  up  facilities  and  sites  in 
the  complex.  In  the  case  of  RFETS,  the 
schedule  for  site  closure  and  cleanup  is 
governed  by  an  agreement  between  DOE 
and  state  regulators.  Shipments  from 
RFETS  must  begin  soon  in  order  to 
maintain  that  schedule.  While  the 
material  is  being  safely  and  securely 
stored  at  all  locations,  consolidated 
storage  of  this  material  as  RFETS  is 
moving  toward  closure  would  afford 
DOE  the  opportunity  to  further  improve 
the  security  of  the  material  and  at  the 
same  time  achieve  cost  savings. 

Long-term  storage  of  surplus 
plutonium  and  the  ultimate  disposition 
of  that  plutonium  are  separate  actions, 
and  these  actions  were  addressed 
separately  in  the  Storage  and 
Disposition  PEIS.  Alternatives  for 
accomplishing  each  action  were 
analyzed.  While  previous  RODs  that 
were  issued  based  on  that  PEIS 
combined  these  two  actions,  such 
combination  was  not  required  to 
implement  either  decision,  and  indeed 
served  no  significant  programmatic 
objective.  The  Storage  and  Disposition 
PEIS  analyzed  long-term  storage  at  each 
of  four  sites:  The  Hanford  Reservation 
(Hanford),  the  Idaho  National 
Engineering  Laboratory  (now  the  Idaho 
National  Engineering  and 
Environmental  Laboratory  [INEEL]). 
Pantex  and  SRS.  In  this  amended  ROD, 
DOE/NNSA  is  modifying  the  earlier 
RODs  to  select  the  option  of  long-term 
storage  of  non-pit  plutonium  at  SRS  on 
its  own  merits. 

DOE  has  reviewed  the  Storage  and 
Disposition  PEIS  and  related 
Supplement  Analyses  and  has 
determined  that  the  analyses  remain 
valid  for  the  decisions  announced 
herein. 

This  decision  affects  only  the  non-pit 
surplus  plutonium  located  at  RFETS. 
This  amended  ROD  does  not  affect  the 
decision  made  in  the  January  21.  1997 
ROD  for  the  Storage  and  Disposition 
PEIS  to  continue  current  storage  of  non- 
pit  surplus  plutonium  at  Hanford. 
INEEL  and  LANL. 

1.  Shipment  of  RFETS  Material 

Shipments  of  surplus  plutonium 
materials  to  SRS  in  support  of  the 
RFETS  closure  schedule  are  addressed 
in  existing  NEPA  documents.  In 
addition  to  the  analysis  contained  in  the 
Storage  and  Disposition  PEIS,  the 
accelerated  shipments  of  surplus 
plutonium  materials  from  RFETS  to  SRS 
were  analyzed  in  the  1998  SA  described 
above  (DbE/EIS-0229-SAl)  and  were 
reflected  in  the  transportation  analyses 
presented  in  the  SPD  EIS.  Both  the 


January  17. 1997  initial  ROD  and  the 
August  13.  199§  amended  ROD  for  the 
Storage  and  Disposition  PEIS 
conditioned  shipment  of  plutonium 
from  RFETS  to  SRS  for  storage  on 
selection  of  SRS  as  the  site  for  the 
immobilization  facility.  Cancellation  of 
the  immobilization  facility  and  selection 
of  the  consolidated  long-term  storage 
alternative  in  this  amended  ROD 
removes  the  basis  for  that  contingency. 
DOE  will  notify  the  Congress  and 
consult  with  the  Governor  of  South 
Carolina  before  shipping  plutonium 
from  RFETS  to  SRS,  in  accordance  with 
The  National  Defense  Authorization  Act 
for  Fiscal  Year  2002, 

2.  Long-Term  Storage  of  Surplus 
Plutonium  in  the  KAMS  Facility  at  SRS 

DOE/NNSA  decided  (63  FR  43386, 
August  13,  1998)  to  store  surplus 
plutonium  ft-om  RFETS  at  the  KAMS 
facility  while  the  APSF  was  being 
constructed.  However,  the  storage  of 
surplus  plutonium  in  the  KAMS  facility 
could  extend  beyond  the  10-year  period 
estimated  in  the  1998  Supplement 
Analysis  discussed  above  (DOE/EIS- 
0229-SAl].  Therefore,  DOE  prepared 
another  SA,  Supplement  Analysis  for 
Storage  of  Surplus  Plutonium  Materials 
in  the  K-Area  Material  Storage  Facility 
at  the  Savannah  River  Site,  February 
2002  (DOE/EIS-0229-SA2),  which 
evaluated  the  potential  for  storage 
beyond  10  years  at  the  KAMS  facility. 
That  SA  concluded  that  potential 
impacts  from  the  continued  storage  of 
surplus  plutonium  in  the  KAMS  facility 
at  SRS  for  this  additional  period  are  not 
substantially  different  from  those 
addressed  in  the  original  analysis  of 
storage  in  APSF  contained  in  the 
Storage  and  Disposition  PEIS.  Therefore. 
DOE/NNSA  is  deciding  to  use  the 
KAMS  facility  to  store  the  plutonium 
transferred  from  RFETS. 

C.  Storage  of  Surplus  Plutonium  at 
Pantex 

DOE/NNSA  now  plans  to  continue 
storing  surplus  pits  in  Zone  4  at  Pantex, 
as  opposed  to  transferring  the  pits  to  an 
upgraded  facility  in  Zone  12  by  2004  as 
announced  in  the  Storage  and 
Disposition  PEIS  ROD.  Surplus  pits 
would  be  maintained  in  storage  in  Zone 
4  pending  disposition  at  SRS.  DOE  had 
intended  to  relocate  all  pits  in  storage  at 
Pantex  to  upgraded  facilities  in  Zone  12 
and  eventually  to  discontinue  use  of 
Zone  4.  However,  further  analysis  of 
mission  needs  determined  that  Zone  4 
would  likely  be  needed  well  into  the 
future  for  weapons  dismantlement 
activities  and  to  comply  with  possible 
treaty  requirements.  That  being  the  case, 
cost  savings  initially  postulated  from 
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the  closure  of  Zone  4  would  not  be 
achieved.  This  realization,  coupled  with 
the  availability  of  adequate  storage 
space  in  Zone  4  to  acconunodate  both 
surplus  pits  and  weapons 
dismantlement  activities,  as  well  as 
concerns  expressed  by  the  Defense 
Nuclear  Facilities  Safety  Board  over 
storing  both  national  security  and 
surplus  pits  in  Zone  12.  led  DOE  to 
reexamine  whether  it  would  be  more 
appropriate  to  continue  storing  surplus 
pits  in  Zone  4. 

The  storage  of  surplus  pits  in  Zone  4 
at  Pantex  is  ongoing  and  consistent  with 
the  current  storage  practices  and  was 
evaluated  as  part  of  the  No  Action 
Alternative  in  the  Storage  and 
Disposition  PEIS.  The  SPD  EIS  ROD  also 
acknowledged  that  DOE  was 
considering  leaving  the  surplus  pits  in 
Zone  4,  pending  disposition  at  SRS. 

D.  MOX  Fuel  Program 

Section  3155(c)  of  The  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002  required  the  Department  to 
submit  to  Congress  by  February  1,  2002, 
a  plan  for  disposal  of  the  surplus 
plutoniiim  currently  located  at  SRS  or  to 
be  shipped  to  SRS  in  the  future.  Section 
3155(d)  also  required  the  Department  to 
submit  a  plan  for  a  disposition  path  for 
plutonium  that  would  otherwise  have 
been  disposed  of  at  an  immobilization 
facility  or  at  a  MOX  facility,  if  the 
Department  determines  not  to  proceed 
with  either  facility.  In  response  to  this 
Congressional  mandate,  DOE/NNSA,  on 
February  15,  2002  (and  supplemented 
by  letter  on  March  5,  2002)  submitted  a 
document  entitled  Report  to  Congress: 
Disposition  of  Surplus  Defense 
Plutonium  at  Savannah  River  Site.  That 
report  states  that  DOE/NNSA's  current 
disposition  strategy  involves  a  MOX- 
only  approach,  under  which  DOE/ 
NNSA  would  dispose  of  up  to  34  t  of 
surplus  plutonium  by  converting  it  to 
MOX  fuel  and  irradiating  it  in 
commercial  power  reactors. 
Implementation  of  this  strategy  is  key  to 
the  successful  completion  of  the 
agreement  between  the  U.S.  and  the 
Russian  Federation  discussed  in  Section 
I.A.,  above.  DOE  is  currently  analyzing 
the  changes  to  the  MOX  fuel  portion  of 
the  surplus  plutonium  disposition 
program  needed  to  carry  out  that 
strategy,  including  analysis  conducted 
pursuant  to  NEPA.  No  final  decisions 
regarding  the  MOX  portion  of  the 
surplus  plutonium  disposition  program 
will  be  made  until  DOE/NNSA  has 
completed  this  analysis. 


Amended  Decisions 

DOE/NNSA  is  modifying  its  decisions 
on  storage  and  disposition  of  surplus 
plutonium  as  follows: 

•  Cancel  the  immobilization  portion 
of  DOE/NNSA's  disposition  strategy. 

•  Select  the  alternative  of 
consolidated  long-term  storage  at  SRS  of 
non-pit  surplus  plutonium  now  stored 
separately  at  RFETS  and  at  SRS. 

•  Utilize  the  KAMS  facility  for 
consolidated  long-term  storage  of 
surplus  plutonium. 

•  Continue  storage  of  surplus  pits  in 
Zone  4  at  Pantex  in  lieu  of  storage  in 
Zone  12. 

Issued  in  Washington.  DC.  April  15,  2002. 
John  A.  Gordon, 

Administrator.  National  Nuclear  Security 

Administration. 

IFR  Doc.  02-9658  Filed  4-18-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-662»-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  H-ww.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  April  08,  2002  Through  April  12. 

2002 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  020143,  Final  EIS.  FHW.  MI.  M- 
24  Reconstruction  Project,  From  One 
Mile  North  of  the  Oakland  County 
Line  to  1-69,  Funding.  Lapeer  County. 
MI,  Wait  Period  Ends:  May  20.  2002. 
Contact:  James  A.  Kirshensteiner  (517) 
702-1835. 
EIS  No.  020144,  Draft  EIS.  FHW,  MN. 
Trunk  Highway  (TH)  53  Project, 
Transportation  Improvements,  from 
1.2  km  (V4  mile)  South  of  St.  Louis 
County  Road  307  to  the  South  Citv 
Limits  of  Cook,  NPDES  Permit.  COE 
Section  10  and  404  Permits.  St.  Louis 
County,  MN,  Comment  Period  Ends: 
June  03,  2002,  Contact:  Cheryl  Martin 
(651)291-6120. 
EIS  No.  020145,  Final  EIS.  USA,  CO. 
Pueblo  Chemical  Depot,  Destruction 
of  Chemical  Munitions.  Design. 
Construction,  Operation  and  Closure 
of  a  Facility,  Pueblo  County,  CO,  Wait 
Period  Ends:  May  20,  2002*  Contact: 
Penny  Robitaille  (410)  436-4178. 

Amended  Notices 

EIS  No.  020124,  Draft  EIS.  EEC,  CT.  NY, 
Islander  East  Pipeline  Project, 


Interstate  Natural  Gas  Pipeline 
Facilities  Construction  and  Operation 
to  provide  285.000  dekatherms  per 
day  (Dth/d)  of  Natural  Gas  to  Energy 
Markets  in  Connecticut.  Long  Island 
and  New  York,  New  Haven.  CT  and 
Suffolk  County.  NY.  Comment  Period 
Ends:  May  20,  2002.  Contact:  Margalie 
R.  Salas  (202)  208-2156.  Revision  of 
FR  notice  published  on  04/05 '2002: 
Title  Correction.  285,009  dekatherms 
per  day  (Dth/d)  Changed  to  285.000 
dekatherms  per  day  (Dth/d). 

EIS  No.  020125.  Final  EIS.  FTA.  MN. 
Northstar  Transportation  Corridor 
Improvement  Project.  Downtown 
Minneapolis  to  the  St.  Cloud  ,\rea 
along  Trunk  Highway  10/47  and  the 
Burlington  Northern  Santa  Fe 
Railroad  Transcontinental  Route 
connecting  Hiawatha  Light  Rail 
Transit  Line  at  a  Multi-Modal  Station. 
Minneapolis/St  Paul  International 
Airport  and  Mall  of  America. 
Bloomington.  MN,  Wait  Period  Ends: 
May  06.  2002.  Contact:  Joel  Ettinger 
(312)  353-2865.  Revision  of  FR  Notice 
Published  on  04/12/2002:  Correction 
to  County  from  Joseph  to  Josephine 
County  Report  on  04/12/2002. 

EIS  No.  020129.  Draft  EIS.  BLM.  OR, 
Kelsey  Whisky  Landscape 
Management  Planning  Area. 
Implementation.  Associated  Medford 
District  Resource  Management  Plan 
Amendments.  Josephine  and  Jackson 
Counties.  OR,  Comment  Period  Ends: 
Julv  12.  2002.  Contact:  Sherwood 
Tubman  (541)  618-2399.  Revision  of 
FR  Notice  Published  on  03'29/2002: 
CEQ  Comment  Period  Ending  04/29/ 
2002  has  been  Corrected  to  05, 13/ 
2002. 

Dated:  April  16.  2002. 
Joseph  C.  Montgomery. 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  .Activities 
IFR  Doc  02-9656  Filed  4-18-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6628-3] 

North  Slope,  Alaska:  Preparation  of  an 
Environmental  Impact  Statement  (EIS) 
on  a  Proposal  To  Develop  Oil  ar>d  Gas 
Reserves  in  or  Near  the  Point 
Thomson  Unit,  Potentially  Including 
Designation  of  Ocean  Dredged  Material 
Disposal  Slte(s) 

agency:  Environmental  Protection 
Agency  (EPA)  Region  10. 

ACTION:  Notice  of  intent. 
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FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAIUNG  LIST 
CONTACT:  John  Malek,  Sediment 
Management  and  Aquatic  Resources 
Specialist,  U.S.  Environmental 
Protection  Agency.  Region  10,  1200 
Sixth  Avenue.  ECO-083,  Seattle. 
Washington.  98101,  Phone  (206)  553- 
1286.  E-mail  malek.john@epa.gov  or 
Theodore  L.  Rockwell,  Jr.. 
Environmental  Scientist,  U.S. 
Environmental  Protection  Agency. 
Alaska  Operations  Office,  222  W 
Seventh  Avenue,  Box  19.  Anchorage, 
AK  99513-7588.  Phone  (907)  271-3689, 
E-mail  rockwell.theodore@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
ExxonMobil  Production  Company,  a 
division  of  Exxon  Mobil  Corporation 
(ExxonMobil)  and  its  partners,  the  Point 
Thomson  Unit  Owners,  are  proposing  to 
develop  oil  and  gas  reserves  in  or  near 
the  Point  Thomson  Unit  located 
approximately  46  miles  east  of  Prudhoe 
Bay  on  the  Beaufort  Sea  coast,  in  the 
State  of  Alaska,  with  the  goal  of 
production  and  transport  of  sales- 
quality  gas  condensate  to  the  Trans- 
Alaska  Pipeline  System  (TAPS).  The 
Point  Thomson  Gas  Cycling  Project 
involves  the  cycling  of  gas  in  the  high 
pressure  Thomson  Sands  reservoir  to 
recover  liquid  gas  condensate.  The  axis 
of  the  Thomson  Sands  reservoir  is 
roughly  aligned  with  the  lagoon  system 
located  immediately  south  of  Flaxman 
Island  and  extends  offshore  to  the 
northwest.  ExxonMobil  and  its  partners 
intend  to  develop  this  reservoir  from 
onshore  locations  using  extended  reach 
drilling  technology. 

The  proposed  development  may 
involve: 

— Construction  of  ice  roads; 
— Development  of  gravel  mine; 
— Construction  of  gravel  roads,  pads, 

airstrip; 
— Construction  of  a  gravel  fill  dock 

extending  into  the  Beaufort  Sea; 
— Dredging  a  channel  to  the  dock  from 

the  open  sea; 
— Disposal,  offshore,  of  the  dredged 

material  (ocean  dumping); 
— Construction  of  a  pipeline  system  and 

connection  to  existing  pipelines  in 

other  units; 
— Construction  of  production  facilities; 
— Drilling  production  wells; 
— Drilling  underground  waste  injection 

wells; 
— Operation  of  production  facilities;  and 
— Abandoimient  following  extraction  of 

recoverable  reserves. 

Alternatives  will  be  identified  and 
evaluated  throughout  the  Scoping  and 
EIS  process  with  a  preferred  alternative 
identified  in  the  Draft  EIS. 

EPA  has  determined  that  the 
proposed  project  will  or  may  require 


review,  concurrence,  permits  or 
authorizations  from  EPA  which  has 
regulator^'  responsibility  pursuant  to  a 
number  of  laws  including  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA).  National  Environmental 
Policy  Act  (NEPA),  Clean  Water  Act 
(CWA),  Safe  Drinking  Water  Act 
(SDWA),  and  Clean  Air  Act  (CAA). 
Other  permits  and/or  authorizations 
may  be  required  from  the  U.S.  Army 
Corps  of  Engineers  (Corps),  the  National 
Marine  Fisheries  Service  (NMFS),  the 
Fish  and  Wildlife  Service  (FWS).  State 
agencies,  and  the  North  Slope  Borough. 

Based  upon  our  review  of  the 
proposed  project  and  our  understanding 
of  both  the  regulatory  needs  for  this  and 
associated  projects,  EPA  has  determined 
that  to  most  efficiently  meet  our  NEPA 
compliance  responsibilities,  it  is 
prudent  to  now  begin  an  Environmental 
Impact  Statement  (EIS).  EPA  will  be  the 
lead  agency  for  this  effort  and  will 
invite  all  interested  Federal  agencies, 
tribal  governments.  State  agencies,  and 
the  North  Slope  Borough  to  participate 
in  the  preparation  of  the  EIS  as  they 
deem  necessary  for  their  needs.  Letters 
to  that  effect  already  have  been  sent  to 
the  Federal  agencies  and  the  following 
have  stated  their  intent  to  participate  as 
a  cooperating  agency:  U.S  Army  Corps 
of  Engineers,  Alaska  District;  U.  S.  Fish 
and  Wildlife  Service.  State  agencies,  the 
North  Slope  Borough,  Borough 
residents,  and  the  general  public  will  be 
contacted  during  the  scoping  process. 

EPA  anticipates  the  preparation  of 
this  EIS  will  be  carried  forward  via  a 
third-party  contract  process  in  which 
ExxonMobil  works  with  EPA  to  acquire 
an  independent  third-party  contractor  to 
collect  information,  prepare  the 
documents  for  Agency  review,  revision 
and  acceptance. 

Scoping:  EPA  expects  to  hold  scoping 
meetings  in  Anchorage,  Barrow, 
Nuiqsut,  Kaktovik.  Arctic  Village,  and 
Fairbanks.  Further  information  about 
these  meetings  will  be  published  locally 
or  can  be  obtained  by  contacting  the 
EPA  as  described  above.  A  description 
of  the  project  will  be  circulated  prior  to 
these  meetings  to  help  the  public  focus 
their  scoping  comments. 

The  draft  EIS  is  tentatively  scheduled 
for  release  to  the  public  and  agencies  for 
review  in  mid-2003.  The  EPA  plans  to 
conduct  a  series  of  public  meetings 
hearings  after  release  of  the  draft  EIS. 
Actual  times  and  locations  for  the 
public  hearings  will  be  announced  by 
advance  public  notice  and  local 


publications  following  release  of  the 
draft  EIS. 

L.  John  lani, 

Regional  Administrator,  Region  10. 

Dated:  April  15,  2002. 
Anne  Norton  Miller, 
Director,  Office  of  Federal  Activities. 
(FR  Doc.  02-9657  Filed  4-18-02;  8:45  am) 
BILUNG  CODE  6560-5(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-717»-4] 

RIN  2040-AB75 

Meeting  of  the  National  Drinking  Water 
Advisory  Council;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  Under  Section  10(a)(2)  of 
Public  Law  92-423,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  meeting  of  the 
National  Drinking  Water  Advisory 
Council  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S3300f  et  seq.),  will  be  held  on 
May  8,  2002,  from  9  a.m.  until  5  p.m. 
and  May  9,  2002,  from  8:30  a.m.  until 
12:30  p.m..  Eastern  Standard  Time,  in 
Room  1133,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  NW.,  Washington,  D.C.  20460. 
The  Council  will  hear  presentations  and 
have  discussions  on  topics  important  to 
the  Environmental  Protection  Agency's 
national  drinking  water  program, 
including:  The  States'  perspectives  on 
drinking  water  program 
implementation;  the  Agency's  approach 
to  developing  future  contaminant 
candidate  lists;  progress  and  key  issues 
regarding  water  infrastructure 
protection  activities;  updates  on  key 
regulatory  activities;  and  arsenic  rule 
implementation,  including  exemptions, 
unreasonable  risk  to  health,  and  point- 
of-use  devices. 

The  Council  encourages  the  hearing  of 
outside  statements  and  will  allocate  one 
hour  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
by  telephone  at  (202)  564-3791  before 
April  25,  2002. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Coimcil  meeting.  Written 
statements  received  prior  to  the  meeting 
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will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 
DATES:  The  meetings  will  be  held  on 
Mav  8th  and  May  9th  in  Washington, 
DC: 

FOR  FURTHER  INFORMATION  CONTACT: 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Brenda 
Johnson,  Designated  Federal  Officer. 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW.,  Washington,  DC  20460.  The 
telephone  number  is  Area  Code  (202) 
564-3791  or  E-Mail 
John  son .  bren  dap@epa  .gov 

Dated:  April  15.  2002. 

Cynthia  C.  Dougherty. 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

(FR  Doc.  02-9652  Filed  4-18-02;  845  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  98-67;  DA  02-756] 

Consumer  and  Governmental  Affairs 
Bureau  Announces  Agenda  for  the 
May  3, 2002,  Rescheduled  Public 
Forum  and  Technology  Expo  on 
Telecommunications  Relay  Service;  Ex 
Parte  Comments  Invited 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  announcement  of 

meeting. 

SUMMARY;  The  Consumer  and 
Governmental  Affairs  Bureau  (CGB)  of 
the  Federal  Communications 
Commission  invites  interested  persons 
to  a  Public  Forum  and  Technology  Expo 
on  Telecommunications  Relay  Service 
(TRS).  The  purpose  of  this  Forum  and 
Expo  is  for  TRS  administrators, 
consumers,  providers,  and  Commission 
staff  to  share  information  on,  among 
other  things,  current  State  TRS,  renewal 
of  State  TRS  certifications  and  new  TRS 
technologies. 

DATES:  The  Public  Forum  and 
Technology  Expo  on  TRS  will  be  held 
on  Friday,  May  3,  2002,  from  10  a.m.  to 
3  p.m.  in  the  Commission  Meeting 
Room,  (Room  TW-C305)  and  adjacent 
rooms,  at  445  12th  St.,  SW., 
Washington,  DC  20554.  Ex  parte 
comments  are  due  bv  Mav  10,  2002. 


ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  about  the  TRS  Forum 
or  Technology  Expo,  including  how  to 
exhibit  at  the  Expo,  please  contact 
Suzanne  Perrin  at  (202)  418-2874 
(voice),  (202)  418-1085  (TTY),  or 
sperrin  @f cc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Forum  will  offer  an  opportunity  for 
everyone,  including  consumers  and 
industry  representatives,  to  exchange 
ideas  with  the  Commission  and  TRS 
administrators  and  to  have  their 
comments  become  part  of  the  formal 
public  record  in  CC  Docket  98-67.  In 
conjunction  with  the  Forum,  the  CGB 
will  hold  a  Technology  Expo  to 
showcase  TRS  and  other  accessibility 
technologies. 

The  Forum  agenda  is  tentatively  as 
follows: 

9:30  a.m. -3:30  p.m.  Technology  Expo 
10:00  a.m.-10:30  a.m.  Opening  Remarks 
10:30  a.m.-ll:15  a.m.  Status  of  TRS  and 

Current  Issues 
11:15  a.m. -12  a.m.  Renewal  of  State  TRS 

Certifications 
12  p.m.-l  p.m.  Expo  Demonstrations  (Lunch 

Break) 
1  p.m. -2:30  p.m.  Panel  on  TRS  Technologies 

for  the  21st  Century 
2:30  p.m. -3  p.m.  Open  Microphone 
3  p.m. -3:30  p.m.  Expo  Demonstrations 

Pursuant  to  §§  1 .4 1 5  and  1 .4 1 9  of  the 
Commission's  rules,  47  CFR  1.415. 
1.419,  interested  parties  may  file  £x 
parte  comments  on  or  before  May  10. 
2002.  Ex  parte  comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121,  May  1.  1998. 
Ex  parte  comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  <http://www.fcc.gov/ 
e-file/ecfs.html>.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  If  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  however, 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  U.S. 
Postal  Ser\'ice  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 


of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Ser\'ice 
mail).  The  Commission's  contractor. 
Vistronix.  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue.  NE..  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743.  U.S  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission. 

Those  unable  to  attend  the  Forum  can 
watch  and  listen  to  it  live  over  the 
Internet  with  open  captioning  in  Real 
.^udio/Real  Video  format  at:  <http:// 
\^^^^^■.fcc  gov/realaudio/>  Individuals 
can  send  their  views  and/or  questions 
before  or  during  the  Forum  to: 
TRSFORUM@fcc.gov  (e-mail).  The  e- 
mails  should  have  the  heading.  "Ex 
Parte  Submission  in  CC  Docket  98-67." 
These  views  will  be  included  in  the 
record  of  the  TRS  proceeding.  A 
transcript  of  the  forum  will  be  available 
10  business  days  after  the  event  on  the 
FCC's  Internet  site  at  the  Consumer  and 
Governmental  Affairs  Bureau  web  page 
at  <http://^^■^\^v.fcc.gov/cgb> 
Transcripts  may  also  be  obtained  from 
the  FCC's  duplicating  contractor, 
Qualex  International,  445  12th  St..  SW.. 
Room  CY-B402.  Washington.  DC  20554 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualpxint@aQl.com  Audio  and  video 
tapes  of  the  forum  may  be  purchased 
from  Infocus.  341  Victory  Drive, 
Herndon.  VA  20170.  by  calling  Infocus 
at  (703)  834-0100  or  by  faxing  Infocus 
at  (703)  834-Om   Sign  language 
interpretation,  open  captioning  and 
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assistive  listening  devices  will  be 
provided.  Meeting  agenda  and  handout 
materials  will  be  provided  in  accessible 
formats.  The  meeting  site  is  fully 
accessible  to  people  using  wheelchairs 
or  other  mobility  aids.  Copies  of  the 
transcript  in  other  alternative  formats 
(computer  diskette,  large  print,  and 
Braille)  are  available  to  persons  with 
disabilities  bv  contacting  Brian  Millirt 
(202)  418-7426  voice.  (202)  418-7365 
TTY,  or  bmiliin@fcc.gov. 

Send  requests  for  other  reasonable 
accommodations  to  fcc504@fcc.gov,  or 
contact  Helen  Chang,  Section  504 
Officer.  202-418-0424.  202-418-0432 
TTY,  or  hchang@fcc.gov. 
Federal  Communir.alions  Commission. 
Martha  Contee. 

Chief.  Consumer  Affairs  and  Outreach 
Division. 
IFR  Doc.  02-9640  Filed  4-18-02;  8:45  am] 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretar\' 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Simplified  Federalwide  Assurance 
and  IRB  Registration  System — NEW— 

Developed  by  the  Office  of  Human 
Research  Protections  (OHRP),  the  new 
assurance  and  Institutional  Review 
Board  (IRB)  registration  system  is 
designed  to  satisfy  information 
collection  requirements  of  Section  491 
of  the  Public  Health  Ser\'ices  Act.  the 
Common  Rule  for  the  Protection  of 
Human  Subjects  (56  FR  28003)  and  HHS 
Regulations  at  45  CFR  Part  46. 
Respondents:  Not-for  Profit  Institutions, 
For-Profits.  State,  Local  or  Tribal 
Governments,  Federal  Government; 
Burden  Information  for  the  IRB 
Registration— Tofo/  Annual  Responses: 
667;  Average  Burden  per  Response:  one 
hour;  Annual  Burden:  667  hours. 
Burden  Information  for  the  assurance 
process  is  incorporated  under  OMB 
control  number  0990-0260,  which  the 
information  collection  request  for  all 
reporting  and  recordkeeping 


requirements  contained  in  the  common 

rule. 

OMB  Desk  Officer:  Allison  Herron 

Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address;  Human  Resources  and  Housing 
Branch.  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Room  10235,  725  17th  Street  NW.. 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue,  SW..  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

DHted;  April  11.2002. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretan'.  Budget. 
IFR  Doc.  02-953.'i  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Joao  Carlos  deSales,  San  Francisco 
Department  of  Public  Health:  Based  on 
the  report  of  an  investigation  conducted 
by  the  San  Francisco  Department  of 
Public  Health  (SFDPH)  and  additional 
analysis  conducted  by  ORI  in  its 
oversight  review,  the  U.S.  Public  Health 
Service  (PHS)  found  that  Joao  Carlos 
deSales,  former  study  counselor  at 
SFDPH,  engaged  in  scientific 
misconduct  by  falsifying  data  supported 
under  National  Institutes  of  Health 
subcontract  SFP-NOl-Al-35176- 
HMEISTERI-94  to  SFDPH  under 
National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAIDJ,  NIH. 
contract  5-N01-AI351 76-019, 
•'Domestic  Master  Contract  for  HIV 
Vaccine  Efficacy  Trials,'  awarded  to 
ABT  Associates,  Inc. 

Specifically,  from  April  through 
September  of  1999.  Mr.  deSales 
switched  randomization  assignments  on 


four  pairs  of  subjects  and  subsequently 
altered  the  research  records  to  conceal 
his  conduct.  Mr.  deSales'  switching  of 
the  randomization  assignments,  if 
undetected,  could  have  biased  the  study 
so  as  to  invalidate  the  conclusions  on 
the  effectiveness  of  intensive  counseling 
sessions  on  reducing  the  rate  of  new 
HIV  infections. 

Mr.  deSales  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  has  voluntarily  agreed  for  a 
period  of  three  (3)  years,  beginning  on 
April  4,  2002; 

(1)  to  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant; 

and 

(2)  that  any  institution  that  submits  an 
application  for  PHS  support  for  a 
research  project  on  which  Mr.  deSales' 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
PHS-funded  research  in  which  Mr. 
deSales  is  involved,  must  concurrently 
submit  a  plan  for  supervision  of  his 
duties  to  the  funding  agency  for 
approval.  The  supervisory  plan  must  be 
designed  to  ensure  the  scientific 
integrity  of  his  research  contribution.  A 
copy  of  the  supervisory  plan  must  also 
be  submitted  to  ORI  by  the  institution. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight.  Office  of  Research  Integrity. 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 

Chris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 
.  [FR  Doc.  02-9620  Filed  4-18-02;  8:45  am] 

BILLING  CODE  4150-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 

case; 

Atsushi  Handa,  M.D.,  Ph.D..  National 
Institutes  of  Health:  Based  on  the  report 
of  an  investigation  conducted  by  the 
National  Institutes  of  Health  (NIH)  and 
additional  analysis  conducted  by  ORI  in 
its  oversight  review,  the  U.S.  Public 
Health  Service  (PHS)  found  that  Atsushi 
Handa.  M.D.,  Ph.D..  former  visiting 
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fellow  in  the  intramural  program  of  the 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI).  NIH,  engaged  in 
scientific  misconduct  by  falsifv'ing  and 
fabricating  data  published  in  two 
publications. 

Specifically.  PHS  found  that  Dr. 
Handa: 

(1)  Fabricated  or  falsified  the 
following  data  in  a  paper  published  in 
/.  Gen.  Virol.  81:2077-2084,  2000:  (A) 
Data  for  the  AAV-3  construct  for  days 
2,5,  and  7  and  data  for  the  AAV-2 
construct  for  days  5  and  7  in  Table  1 ; 
(B)  day  2  data  in  Table  2;  and  (C)  Figure 
4;  and 

(2)  Falsified  the  following  data  in  a 
paper  published  in  /.  Gen.  Virol. 
81:2461-2469.  2000:  (A)  Figure  3;  and 
(B)  data  in  Table  2;  retracted  at  /.  Gen. 
Virol.  82:2837,  2000. 

These  actions  were  serious  because 
the  purported  findings  on  the  GV  virus 
C/hepatitis  G  and  AAV-2  viruses  could 
have  had  major  impact  in  areas  such  as 
hepatitis  research  and  gene  therapy. 

Dr.  H^da  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  has  voluntarily  agreed: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  [e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  CFR  part  76  (Debarment 
Regulations),  for  a  period  of  five  (5) 
years,  beginning  on  April  4,  2002; 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant,  for 
a  period  of  five  (5)  years,  beginning  on 
April  4.  2002;  and 

(3)  To  submit  a  letter  of  retraction  to 
the  editor  of  the  Journal  of  General 
Virology  identifying  the  missing  data  as 
well  as  the  falsified  or  fabricated  data  in 
Figure  3A  and  Table  2  of  the  paper 
published  in  J.  Gen.  Virol.  81:2461- 
2469,  2000,  within  30  days  of  the 
effective  date  of  this  Agreement.  This 
retraction  requirement  will  remain  on 
the  ALERT  System  until  Dr.  Handa 
sends,  and  ORI  receives,  a  copy  of  the 
retraction  letter  that  is  consistent  with 
the  above  language. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane.  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  02-9619  Filed  4-1&-02;  8:45  am] 

BILUNG  CODE  4150-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality;  Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisor\'  Committee  Act  as 
amended  (5  U.S.C.,  appendix  2),  the 
Agency  for  Healthcare  Research  and 
Quality  (AHRQ)  announces  meetings  of 
scientific  peer  review  groups.  The 
subcommittees  listed  below  are  part  of 
the  Agency's  Health  Services  Research 
Initial  Review  Group  Committee. 

The  subcommittee  meetings  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisor}'  Committee  Act, 
section  10(d)  of  5  U.S.C,  appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  Eire  to  be  reviewed  and 
discussed  at  these  meetings.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure  under  the  above-cited 
statutes. 

1.  Name  of  Subcommittee:  Health  Care 

Research  Training. 

Date:  May  16-17,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for 
remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive 
Boulevard,  4th  Floor  Conference 
Center,  Rockville,  Maryland  20852. 

2.  Name  of  Subcommittee:  Health  Care 

Technology'  and  Decision  Sciences. 

Date:  June  6-7,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for 
remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive 
Boulevard,  4th  Floor  Conference 
Center,  Rockville,  Maryland  20852. 

3.  Name  of  Subcommittee:  Health 

Research  Dissemination  and 
Implementation. 

Date:  June  17-18,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for 
remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive 
Boulevard,  4th  Floor  Conference 
Center,  Rockville,  Maryland  20852. 

4.  Name  of  Subcommittee:  Health  Care 

Quality  and  Effectiveness  Research. 

Date:  June  20-21,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for 
remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive 
Boulevard,  4th  Floor  Conference 
Center,  Rockville,  Maryland  20852. 

5.  Name  of  Subcommittee:  Health 

Systems  Research. 

Date:  June  2&-27,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for 
remainder  of  the  meeting). 

Place:  AHRQ,  6010  Executive 
Boulevard,  4th  Floor  Conference 
Center,  Rockville,  Maryland  20852. 


Contact  Person:  Anyone  wishing  to 
obtain  a  roster  of  members,  agenda  or 
minutes  of  the  nonconfidential  portions 
of  the  meetings  should  contact  Mrs. 
Bonnie  Campbell.  Committee 
Management  Officer.  Office  of  Research 
Review.  Education  and  Policy.  AHRQ. 
2101  East  lefferson  Street.  Suite  400. 
Rockville.  Mar>'land  20852.  Telephone 
(301) 594-1846. 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  .^pril  12.2002. 
Carolyn  M.  Clancy. 
Acting  Director. 

IFR  Dor .  02-960.5  Filed  4-18-02;  8:45  am) 
BILUNG  CODE  4160-9(Mlll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Community-Based  Dental  Partnership 
Program  Grant  Announcement 

agency:  Health  Resources  and  Services 

Administration,  HHS 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  fiscal  year 
(FY)  2002  funds  to  be  awarded  under 
the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act 
Community-Based  Dental  Partnership 
Program  for  grants  that  support 
partnerships  between  dental  education 
programs  and  community-based  dental 
providers,  to  provide  oral  health  care  to 
low  income.  unser\'ed  patients  with  HIV 
disease.  Grants  will  be  awarded  for  a  3- 
year  period. 

Program  Purpose 

The  goals  of  the  Community-Based 
Dental  Partnership  Program  are  to 
increase  access  to  oral  health  care  for 
low-income  patients  with  HIV  in  areas 
that  remain  unserved  and  to  increase 
the  number  of  dental  providers  capable 
of  managing  the  oral  health  needs  of 
patients  with  HIV.  through  community- 
based  service-learning  experiences. 
Eligible  applicants  must  work 
collaboratively  with  community-based 
dental  providers  (such  as  community- 
based  or  faith-based  organizations  or 
private  practice  dental  providers  that 
currently  provide  or  plan  to  provide  oral 
health  services)  to  address  unmet  oral 
health  needs  of  unser\'ed  populations 
with  HIV  The  documentation  of  unmet 
HIV  oral  health  needs  or  unserved  HIV 
positive  populations  will  be  based  upon 
data  submitted  within  the  application 
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which  includes  Statement  of  Unmet 
Need,  local  and  other  relevant 
epidemiological  data,  availability  of 
current  HIV  health  care  including  oral 
health  services,  and  a  description  of 
proposed  population  and  community  to 
be  served. 

Program  Requirements 

The  dental  education  program  will  be 
the  official  grantee  of  record,  but 
applications  must  reflect  joint  efforts 
and  represent  collaboration  among  all 
partners.  As  part  of  the  partnership 
proCTam.  applicants  will  be  required  to: 

(Ij  document  formal  written 
partnership  agreements; 

(2)  provide  oral  health  care  through 
student  and  resident  rotations  in 
communitv-based  dental  facilities; 

(3)  enable  the  participation  of 
community-based  dental  providers  as 

adjunct  faculty: 

(4)  provide  supervision  and  training 
in  a  clinically-based  educational 
experience  for  predoctoral  students, 
postdoctoral  students  and  dental 
residents,  and  dental  hygiene  students; 

and 

(5)  provide  preparatory  training  to 
enable  students  and  community-based 
faculty  to  provide  competent  oral  health 
care  for  patients  with  HIV. 

Eligible  Applicants 

Accredited  dental  schools, 
postdoctoral  dental  education  programs, 
and  dental  hygiene  education  programs 
in  the  United  States,  including  Puerto 
Rico  are  eligible  to  participate  in  the 
program. 

Funding  Priorities  and/or  Preferences 

In  awarding  these  grants,  preference 
will  be  given  to  applicant  partnerships 
in  both  rural  and  urban  areas  that  are 
currently  unserved,  especially 
communities  without  dental  education 
programs.  Eligible  applicants  are 
encouraged  to  collaborate  with 
community-based  and/or  faith-based 
organizations  that  currently  provide  or 
plan  to  provide  oral  health  services. 

Authorizing  Legislation 

The  Community-Based  Dental 
Partnership  Program  is  authorized  by 
the  Public  Health  Service  (PHS)  Act,  as 
amended  bv  Public  Law  106-345,  the 
Ryan  White  CARE  Act  and 
Amendments  of  2000  (42  U.S.  Code 
300-71). 

Availability  of  Funds 

Approximately  $3.5  million  is 
available  to  fund  this  initiative.  HRSA 
anticipates  funding  up  to  20  dental 
education  programs  for  3  years.  The 
budget  and  project  periods  for  approved 
and  funded  projects  will  begin  on  or 
about  September  1,  2002.  Continuation 


awards  within  the  3-year  project  period 
will  be  made  on  the  basis  of  progress 
toward  achieving  program  goals,  and  the 
availability  of  funds. 

Applicatipn  Deadline 

Applications  are  to  be  submitted  via 
mail  to  the  HRSA  Grants  Application 
Center  (GAC)  on  or  before  close  of 
business  June  14,  2002.  Applications 
will  meet  the  deadhne  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date  or  (2)  postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legible  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  instead  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing. 

Obtaining  Application  Guidance  and 
Kit 

You  may  access  the  program  guidance 
alone  on  HRSA's  Web  site  at 
wH'w. hrsa.hab.gov/grants.html. 

The  official  grant  application  kit  and 
program  guidance  for  this 
announcement  may  be  obtained  from 
the  HRSA  Grants  Application  Center, 
901  Russell  Avenue,  Suite  450, 
Gaithersburg,  MD  20879.  Attn:  CFDA 
93.924;  telephone  1-877-477-2234;  e- 
mail  address  HRSA.GAC@hrsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  related  to  the 
program  may  be  requested  by  contacting 
the  Program  Development  Branch, 
Division  of  Community-Based  Programs, 
HIV/ AIDS  Bureau,  Health  Resources 
and  Services  Administration;  telephone 
(301)443-2177. 

Dated:  .\pril  12.2002. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  02-9617  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Special  Projects  of 
Regional  and  National  Significance; 
Integrated  Comprehensive  Women's 
Health  Services  in  State  MCH 
Programs  Grant  Program 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $600,000 


in  fiscal  year  (FY)  2002  funds  is 
available  to  fund  up  to  6  grants  to 
establish  a  locus  of  responsibility  for 
women's  health  in  State  MCH  Programs. 
The  purpose  of  this  grant  program 
(CFDA  Number  93.110AK)  is  to  improve 
the  coordination  of  women's  health 
services  at  the  State  level  through  the 
development  of  linkages  and 
partnerships  among  community-based 
organizations,  academic  institutions, 
federal,  state,  and  local  agencies. 
Infrastructure  development  is  essential 
to  overcome  fragmentation  in  the 
delivery  of  health  care  services  to 
women,  to  ensure  that  they  have  access 
to  comprehensive,  coordinated  care  that 
includes,  in  addition  to  reproductive 
health  services,  preventive  services, 
education  and  counseling,  referrals,  and 
follow  up.  Eligibility  is  open  to  any 
public  or  private  entity,  including  an 
Indian  tribe  or  tribal  organization  (as 
defined  at  25  U.S.C.  450b).  Awards  will 
be  made  under  the  program  authority  of 
section  501(a)(2)  of  the  Social  Segurity 
Act,  the  Maternal  and  Child  Health 
(MCH)  Federal  Set-Aside  Program  (42 
use  701(a)(2)).  Funds  for  these  awards 
were  appropriated  under  Public  Law 
107-116.  Projects  will  be  approved  for 
a  three-year  period,  with  awards 
averaging  about  $100,000  for  the  first 
year.  Fimding  after  the  initial  year  is 
contingent  upon  the  availability  of 
funds. 

DATES:  Applicants  are  expected  to  notify 
MCHB's  Division  of  Perinatal  Systems 
and  Women's  Health  of  their  intent  to 
apply  by  May  10,  2002.  The  deadline  for 
receipt  of  applications  is  June  17,  2002. 
Applications  will  be  considered  "on 
time"  if  they  are  complete  and  either 
received  on  or  before  the  deadline  date 
or  postmarked  on  or  before  the  deadline 
date.  The  projected  award  date  is 
September  1,  2002. 

ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants 
Application  Center  at  1-877-477-2123 
(1-877-HRSA-123)  beginning  April  26, 
2002,  or  register  on-line  at:  http:// 
www.hrsa.gov/,  or  by  accessing  http:// 
www.hrsa.gov/_order3.htm  directly. 
This  program  uses  the  standard  form 
PHS  5161-1  (rev.  7/00)  for  applications 
(approved  imder  0MB  No.  0920-0428). 
Applicants  must  use  the  appropriate 
Catalog  for  Federal  Domestic  Assistance 
(CFDA)  number  when  requesting 
application  materials.  The  CFDA  is  a 
Government-wide  compendium  of 
enimierated  Federal  programs,  projects, 
services,  and  activities  that  provide 
assistance.  The 
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CFDA  Number  for  the  Integrated 
Comprehensive  Women's  Health 
Services  in  State  MCH  Programs  Grant 
Program  is  93. 11  OAK.  All  applications 
should  be  mailed  or  delivered  to:  Grants 
Management  Officer  (MCHB),  HRSA 
Grants  Application  Center.  901  Russell 
Avenue,  Suite  450,  Gaithersburg. 
Maryland,  20879.  telephone:  1-877- 
HRSA-123  (1-877-477-2123).  e-mail: 
hrsagac@hrsa  .gov. 

This  application  guidance  and  the 
required  forms  for  the  Integrated 
Comprehensive  Women's  Health 
Services  in  State  MCH  Programs  Grant 
Program  may  be  downloaded  in  either 
WordPerfect  6.1  or  Adobe  Acrobat 
format  (.pdf)  from  the  MCHB  home  page 
at  http://ww\v.mchb. hrsa.gov/.  Please 
contact  Joni  Johns  at  301^43-2088  or 
jjohns@hrsa.gov  if  you  need  technical 
assistance  in  accessing  the  MCHB  home 
page  via  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  King.  M.A..  301-443-9739.  e-mail: 
lking@hrsa.gov,  (for  questions  specific 
to  project  activities  of  the  program, 
program  objectives,  or  the  Letter  of 
Intent  described  above);  and  Curtis 
Colston.  301-443-3438.  e-mail: 
ccolston@hrsa.gov.  (for  grants  policy, 
budgetarx',  and  business  questions). 
SUPPLEMENTARY  INFORMATION 

Integrated  Comprehensive  Women's 
Health  Services  in  State  MCH 
Programs — Background  and  Objectives 

Women's  care  is  fragmented  in  its 
delivery,  particularly  with  regard  to  the 
separation  of  reproductive  and  non- 
reproductive  ser\'ices.  Women  may  have 
access  to  reproductive  health  care  but 
not  to  comprehensive,  coordinated  care 
that  includes  preventive  ser\'ices. 
education  and  counseling,  appropriate 
referrals  and  follow-up. 

Fragmentation  and  lack  of  access  to 
comprehensive,  coordinated  care  is  an 
even  greater  problem  for  minority  and 
underserved  women,  many  of  whom  do 
not  have  health  insurance.  In  fact, 
women  without  health  insurance  are 
less  likely  to  receive  preventive  care 
ser\'ices  than  insured  women.  Yet.  these 
women  suffer  disproportionately  from 
disparities  in  health  status,  and  have  the 
greatest  need  for  such  ser\'ices. 

Adopting  a  broader  approach  to 
primary  care  for  women  could  also  be 
an  efficient  means  of  improving  both 
women's  health  status  and  birth 
outcomes.  Research  suggests  that  infant 
and  child  health  and  development  are 
strongly  affected  by  women's 
preconceptional  health  status  and 
health  behaviors,  and  by  women's 
general  physical  and  psychological 
well-being  in  the  immediate  postpartum 


period  and  beyond.  This  broader 
approach  to  women's  health  also  offers 
the  potential  to  expand  knowledge  and 
practice  in  many  areas  of  health 
promotion  and  disease  prevention  for 
women,  children,  and  families. 

Many  women's  health  experts  have 
long  advocated  an  expanded  concept  of 
women's  health  beyond  reproductive 
health  issues.  Under  the  expanded 
definition  being  proposed,  women's 
health  would  include  both  preser\'ation 
of  wellness  and  prevention  of  illness. 
This  broader  women's  health  framework 
(1)  includes  the  screening,  diagnosis 
and  management  of  conditions  that 
affect  women  exclusively, 
disproportionately,  or  manifest 
themselves  differently  in  women,  such 
as  breast  and  cervical  cancer:  (2) 
addresses  risky  behaviors  and 
environments  that  threaten  the  well- 
being  of  women  such  as  injury  and 
violence,  and  alcohol  or  substance 
abuse;  and  (3)  addresses  factors  that 
affect  women  during  their  reproductive 
years  and  beyond. 

State  Title  V  programs  are  among  the 
logical  partners  to  improve  systems  of 
care  for  women.  In  many  States.  Title  V 
programs  have  already  begun  to  provide 
a  variety  of  services  for  women  beyond 
pregnancy-related  care,  including  family 
planning  ser\'ices.  preconception  care, 
breast  and  cervical  cancer  screening, 
screening  and  treatment  of  sexually 
transmitted  diseases  and  smoking 
cessation  programs,  but  more  needs  to 
be  done.  Lifestyle  programs  such  as 
nutrition,  exercise,  substance  abuse 
prevention,  domestic  violence 
programs,  and  screening  and  treatment 
of  depression  are  included  in  some  Title 
V  programs,  but  are  not  as  well 
developed.  Other  areas  in  need  of 
development  include  rape  prevention/ 
crisis  ser\-ices,  developing  a  women's 
health  agenda,  women's  preventive 
health  services,  and  domestic  violence. 
Encouragingly.  Title  V  programs  have 
begun  to  demonstrate  recognition  of  the 
gaps  in  services  and  are  already  seeking 
wavs  to  expand  the  ser\'ice  mix  and 
provide  continuity  of  care  for  women. 

Infrastructure  development  is 
essential  to  the  creation  of  a  health  care 
system  that  has  the  capacity  to  provide 
more  comprehensive,  gender-specific 
and  culturally-competent  health  care  for 
women,  taking  into  account  their 
different  languages,  cultures,  and  the 
complex  and  interrelated  medical  and 
psychosocial  issues  that  affect  them. 
Development  of  effective  linkages 
should  result  in  reduced  fragmentation, 
enhanced  coordination  and  cooperation 
across  women's  health  programs,  ensure 
access,  and  provide  support  for 


infrastructure  development  in  State 
MCH  programs. 

Authorization 

Awards  will  be  made  under  the 
program  authority  of  section  501(a)(2)  of 
the  Social  Security  Act,  the  Maternal 
and  Child  Health  (MCH)  Federal  Set- 
Aside  Program  (42  U.S.C.  701(a)((2)). 

Purpose 

The  purpose  of  this  program  is  to 
expand  capacity  in  State  MCH  programs 
to  improve  women's  health  by 
establishing  a  locus  of  responsibility  (or 
focal  point)  for  the  coordination  of 
women's  health  through  the 
development  of  linkages  and 
partnership  building  with  community- 
based  organizations,  academic 
institutions,  federal,  state  and  local 
agencies.  This  focal  point  will  also 
identify'  gaps  and  create  an 
infrastructure  for  women's  health 
services.  Linkages  will  be  created  across 
programs,  e.g..  women's  health,  family 
planning,  breast  and  cer\ical  cancer, 
domestic  violence/ sexual  assault, 
mental  health,  chronic  disease,  oral 
health,  perinatal  health,  etc.  Potential 
partners  include  organizations  such  as 
AMCHP.  Association  of  Women's 
Health  Obstetric  and  Neonatal  Nurses 
(AWHONN).  National  Centers  of 
Excellence  in  Women's  Health,  provider 
organizations  {e.g..  American  College  of 
Obstetricians  and  Gynecologists. 
American  College  of  Nurse  Midwives. 
Nurse  Practitioners  in  Women's  Health), 
private  organizations.  Federal  agencies 
[e.g..  HHS  Office  on  Women's  Health. 
Bureau  of  Primary  Health  Care's  Office 
of  Minority  and  Women's  Health),  state 
and  local  agencies,  and  other  MCH 
pro\ider  organizations  dedicated  to 
promotmg  a  women's  health  agenda  and 
advancing  the  field  of  women's  health 
through  the  delivery  of  coordinated 
services  and  systems,  particularly  in 
relation  to  health  promotion/risk 
reduction  behaviors. 

The  resulting  integrated  and 
coordinated  svstem  of  care  will  facilitate 
the  provision  of  comprehensive  and 
continuous  health  sen-ices  to  women, 
particularly  those  who  have  limited 
access  to  preventive  health  services  The 
intent  is  to  improve  the  overall  health 
of  women,  children  and  families. 

Eligibility 

Any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b)  is  eligible  to  apply.  State  and 
Territorial  MCH  Title  V  agencies,  tribal 
health  agencies  or  their  designees  are 
especially  encouraged  to  apply.  Under 
the  President's  initiative,  faith-based 
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organizations  that  are  otherwise  eligible 
and  believe  they  can  contribute  to 
HRSA's  program  objectives  are  urged  to 
consider  this  initiative.  There  will  be 
only  one  funded  application  per  State. 

Funding  Level/Project  Period 

Approximately  $600,000  is  available 
to  support  the  award  of  6  grants 
averaging  approximately  $100,000  each 
in  FY  2002,  with  a  project  period  of  up 
to  three  years.  Funding  beyond  FY  2002 
is  contingent  upon  satisfactory 
performance,  the  availability  of  funds, 
and  program  priorities.  The  initial 
budget  period  is  expected  to  be  1 2 
months,  with  subsequent  budget  periods 
being  12  months  each. 

Review  Criteria 

In  general,  applications  for  this  grant 
program  will  be  reviewed  on  the  basis 
of  the  extent  to  which  they  address  the 
following  criteria: 

(1)  The  extent  to  which  the  project 
will  contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  health  of  children 
with  special  health  care  needs: 

(2)  The  extent  to  which  the  project  is 
responsive  to  program  objectives, 
requirements,  priorities  and/or  review 
criteria  for  specific  project  categories,  as 
published  in  program  aimouncements 
or  guidance  materials; 

(3)  Clarity  and  appropriateness  of  the 
budget  and  coordinated  budget 
narrative; 

(4)  The  extent  to  which  the  project 
personnel  are  well  qualified  by  training 
and/or  experience  for  their  roles  in  the 
project  and  the  applicant  organization 
has  adequate  facilities  and  personnel; 

(5)  Clarity  and  strength  of  the  letters 
of  support  or  collaboration,  particularly 
from  the  State  Title  V  agency:  and 

(6)  The  extent  to  which,  insofar  as 
practicable,  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 
project  objectives. 

The  final  review  criteria  used  to 
review  and  rank  applications  for  the 
Integrated  Comprehensive  Women's 
Health  Services  in  State  MCH  Programs 
grant  program  are  included  in  the 
application  kit.  Applicants  should  pay 
strict  attention  to  addressing  these 
criteria,  as  they  are  the  basis  upon 
which  their  applications  will  be  judged. 

Paperwork  Reduction  Act 

0MB  approval  for  any  data  collection 
in  connection  with  this  cooperative 
agreement  will  be  sought,  as  required 
under  the  Paperwork  Reduction  Act  of 
1995. 


Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  Svstem  Reporting  Requirements 
(approved  under  0MB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  non-governmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprized  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  non-governmental  organizations 
within  their  jurisdictions. 

Community-based  non-govemmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424). 

lb)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  MCH  Federal  Set-Aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

Dated:  April  12,  2002. 
Elizabeth  M.  Duke, 

tAdministratur 

IFR  Dot:.  02-9618  Filed  4-18-02;  8:45  am) 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  on  Childhood 
Vaccines  (ACCV);  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  aimouncement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  June. 

\ame:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  June  6,  2002;  9  a.m.-3  p.m. 

Place:  Audio  Conference  Call  and 
Parklawn  Building,  Conference  Rooms  D  &  E, 


5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

The  full  ACCV  will  meet  on  Thursday, 
June  6,  from  9  a.m.  to  3  p.m.  The  public:  can 
join  the  meeting  in  person  at  the  address 
listed  above  or  by  audio  conference  call  by 
dialing  1-888-889-1954  on  June  6  and 
providing  the  following  information: 

Leader's  .\'ame:  Thomas  E.  Balbier,  Ir. 

Password:  ACCV. 

The  agenda  items  for  June  6  will  include, 
but  not  limited  to:  A  presentation  of 
recommendations  from  the  ACCV  Workgroup 
on  Legislative  Proposals,  a  presentation  on 
the  Institute  of  Medicine's  Report  entitled 
"Possible  Association  Between  Hepatitis  B 
Vaccine  and  Neurological  Disorders."  and 
updates  from  the  Division  of  Vaccine  Injury 
Compensation,  the  Department  of  Justice, 
and  the  National  Vaccine  Program  Office. 

Persons  interested  in  providing  an  oral 
presentation  should  submit  a  written  request, 
along  with  a  copy  of  their  presentation  to: 
Ms.  Cheryl  Lee,  Principal  Staff  Liaison, 
Division  of  Vaccine  Injury  Compensation, 
Office  of  Special  Programs.  Health  Resources 
and  Services  Administration.  Room  8A— 46, 
5600  Fishers  Lane,  Rockville.  .MD  20857  or 
by  e-mail  at  clee@hrsa.gov.  Requests  should 
contain  the  name,  address,  telephone 
number,  and  any  business  or  professional 
affiliation  of  the  person  desiring  to  make  an 
oral  presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a  single 
representative.  The  allocation  of  time  may  be 
adjusted  to  accommodate  the  level  of 
expressed  interest.  The  Division  of  Vaccine 
Injury  Compensation  will  notify  each 
presenter  by  mail  or  telephone  of  their 
assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  the  Parklawn 
Conference  Room  D  &  E  on  June  6.  These 
persons  will  be  allocated  time  as  time 
permits. 

Anyone  requiring  information  regarding 
the  ACCV  should  contact  Ms.  Cheryl  Lee, 
Principal  Staff  Liaison,  Division  of  Vaccine 
Injury  Compensation.  Office  of  Special 
Programs,  Health  Resources  and  Services 
Administration.  Room  8A-46,  5600  Fishers 
Lane.  Rockville,  Maryland  20857.  telephone 
(301)  443-2124  or  e-mail:  clee@hrsa.gov. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  April  10,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-9530  Filed  4-18-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

State  Treatment  and  Needs 
Assessment  Program  Studies — New — 
Beginning  in  Fiscal  Year  1999. 
SAMHSA's  Center  for  Substance  Abuse 
Treatment  (CSAT).  as  part  of  its  State 
Treatment  Needs  Assessment  Program 
(STNAP),  awards  grants  to  States  to 
conduct  studies  for  the  purpose  of 
determining  the  need  and  demand  for 
substance  abuse  treatment  within  each 


State.  In  order  to  receive  funds  from  the 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant,  States  must 
submit  in  their  annual  block  grant 
applications  an  assessment  of  ser\'ice 
needs  Statewide,  at  the  sub-state  level, 
and  for  specified  population  groups  (as 
required  by  Section  1929  of  the  Public 
Health  Service  Act). 

Most  States  receiving  these  grants  will 
conduct  an  adult  telephone  household 
survey  to  collect  information  on  needed 
treatment  for  substance  abuse/ 
dependence.  In  addition,  many  States 
will  conduct  a  variety  of  more  focused 
studies  which  will  collect  data  on 
treatment  need  in  special  populations, 
including  adolescents.  Temporan,' 
Assistance  for  Needy  Families  (TANF) 
recipients,  transients,  arrestees  and 
other  criminal  justice  populations. 
There  are  also  two  separate,  yet  related, 
criminal  justice  studies  that  focus  on  the 
need  for  treatment  resources  among 
arresters  (implemented  in  conjunction 
with  the  National  Institute  of  Justice 
Arrestee  Drug  Abuse  Monitoring 
(ADAM)  program)  and  among  recently 


incarcerated  inmates  States  are  required 
to  use  core  protocols  comprised  of  basic 
study  design,  data  collection  methods, 
and  a  core  set  of  questions  for  these  data 
collections. 

In  addition,  there  are  three  protocols 
that  do  not  require  primary  data 
collection.  All  States  are  required  to 
implement  the  Administrative,  Client- 
Level  Treatment  protocol,  which 
involves  use  of  a  unique  client  identifier 
to  enable  linking  substance  abuse 
treatment  riient  admis.sions  and 
discharges  and  to  identify-  multiple 
episodes  for  the  same  client  Under 
Section  1935  of  the  PHS  Act.  once  a 
State  receives  funding  under  the  STNAP 
program,  it  must  continue  to  collect, 
analvze  and  report  these  client  data  to 
SAMHSA  after  grant  funding  ends. 
There  are  two  other  protocols  that 
employ  analytic  techniques  for  existing 
secondarv  data.  These  are  the  Database 
Linkage  Core  Protocol  and  the  Social 
Indicators  Core  Protocol. 

The  estimated  annualized  burden  for 
the  State  needs  assessment  studies  over 
the  next  three  years  is  presented  below. 


Study 


Administrative  Client— Level  State  data  file 

Database  Linkage — State  data  file^ 

Social  Indicators— State  data  file  3  

STNAP  Survey  

STNAP  Survey  Stale  data  file"  

ADAf^-CSAT  Partner  

ADAM-CSAT  Partner  State  data  flles  

Inmate  Population  (2  States)  

Inmate  Population  State  data  file®  


Annualized  burden 


Number  of  re- 

Number of  re- 

Total re- 

Hours per  re- 

Total hour  bur- 

spondents 

sponses/re- 
spondent 

sponses 

sponse 

den 

14 

1^1 

6 

84 

(6) 

6 

6 

36 

(4) 

4 

6 

24 

13.200 

13,200 

0.30 

3  960 

(6) 

6 

6 

36 

4.350 

4,350 

0.51 

2,240 

(6) 

6 

6 

36 

900 

900 

0.50 

450 

(2) 

2 

6 

12 

18  464 

18,488 

6.878 

1  Based  on  7  new  cooperative  agreements  per  year  Each  State  must  submit  a  file  annually  thereafter  7*14+21=42  or  an  average  14  data 
files  per  year  ^  ^ 

2  Based  on  6  States  per  year  proposing  a  database  linkage  study  and  submitting  a  data  file  at  the  end  of  the  study  The  studies  are  to  be  con- 
ducted once  in  the  three  year  cooperative  agreement, 

3  Based  on  4  States  per  year  proposing  a  social  indicator  study  and  submitting  a  data  file  at  the  end  of  the  study  The  studies  are  to  t>e  con- 
ducted once  in  the  three  year  cooperative  agreement 

*  Based  on  6  States  per  year  proposing  a  STNAP  Survey  study  and  submitting  a  data  file  at  the  end  of  the  study  The  studies  are  to  be  con- 
ducted once  in  the  three  year  cooperative  agreement 

5  Based  on  2  States  proposing  a  new  ADAM-CSAT  Partner  site  and  submitting  a  data  file  annually  for  three  years  (2  data  files  m  tirst  year  -  2 
more  in  second  year  =  4  data  files  +  2  more  in  third  year  or  6  data  files  =  12  data  files  m  three  years)  3  States  proposing  an  addenda  to  an  ex- 
isting ADAM  site  (collected  twice  a  year)  and  submitting  a  data  file  at  the  end  of  the  one-time  study  in  three  years  and  2  Stales  proposing  an 
ADAM  outreach  study  conducted  once  in  three  years.  (Total  data  files  in  three  years  of  12  (new  sites)  -^3->■2=17  in  three  years  or  an  average  of  6 
data  files  per  year) 

6  Based  on  2  States  per  year  proposing  an  Inmate  Population  study  and  submitting  a  data  file  at  the  end  of  the  study  The  studies  will  be  con- 
ducted once  in  the  three  year  cooperative  agreement. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 


Dated:  .April  15.  2002, 
Richard  Kopanda. 
F.sf'cutivf  Officer.  SAMHSA. 
|FR  Doc,  02-9611  Filed  4-18-02:  8:45  ami 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities  Under  Emergency  Review  by 
the  Office  of  Management  and  Budget 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
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(SAMHSA)  has  submitted  the  following 
request  (see  below)  for  emergency  OMB 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  OMB 
approval  has  been  requested  by  May  1. 
A  copy  of  the  information  collection 
plans  may  be  obtained  by  calling  the 
SAMHSA  Reports  Clearance  Officer  on 
(301)443-7978. 

Title:  Notification  of  Intent  to  Use 
Schedule  III,  IV,  or  V  Opioid  Drugs  for 
the  Maintenance  and  Detoxification 
Treatment  of  Opiate  Addiction  Under 
21  U.S.C.  823(g)(2) 

OMB  Number:  0930-New. 

Frequency:  On-occasion. 

Affected  public:  Business  or  other  for- 
profit. 

The  Drug  Addiction  Treatment  Act  of 
2000  ("DATA,"  Pub.  L.  106-310) 
amended  the  Controlled  Substances  Act 
(21  U.S.C.  823(g)(2)  to  permit 
practitioners  (physicians)  to  seek  and 
obtain  waivers  to  prescribe  certain 
approved  narcotic  treatment  drugs  for 
the  treatment  of  opiate  addiction.  The 
legislation  sets  eligibility  requirements 
and  certification  requirements  as  well  as 
an  interagency  notification  review 
process  for  physicians  who  seek 

waivers. 

To  implement  these  new  provisions. 
SAMHSA  has  developed  a  notification 
form  (SMA  167)  that  will  facilitate  the 
submission  and  review  of  notifications. 
The  form  will  provide  the  information 
necessary  to  determine  whether 
practitioners  (i.e.,  independent 
physicians  and  physicians  in  group 
practices  (as  defined  under  section 
1877(h)(4)  of  the  Social  Security  Act)) 
meet  the  qualifications  for  waivers  set 
forth  under  the  new  law.  Use  of  this 


form  will  enable  physicians  to  know 
thev  have  provided  all  information 
needed  to  determine  whether 
practitioners  are  eligible  for  a  waiver. 
However,  there  is  no  prohibition  on  use 
of  other  means  to  provide  requisite 
information.  The  Secretary  will  convey 
notification  information  and 
determinations  to  the  Drug  Enforcement 
Administration  (DEA),  which  will 
assign  an  identification  number  to 
qualifying  practitioners;  this  number 
w  ill  be  included  in  the  practitioner's 
registration  under  21  U.S.C.  823(f). 
Practitioners  will  also  use  this 
notification  form  to  renew  their  waivers 
at  the  time  they  renew  their  DEA 
practitioner  registration-every  three 
years. 

Practitioners  will  use  the  form  for 
three  types  of  notification:  (a)  New,  (b) 
immediate,  and  (c)  renewal.  Under 
"new"  notifications,  practitioners  will 
make  their  initial  waiver  requests  to 
SAMHSA.  "Immediate"  notifications 
will  inform  SAMHSA  and  the  Attorney 
General  of  a  practitioner's  intent  to 
prescribe  immediately  to  facilitate  the 
treatment  of  an  individual  (one)  patient 
under  21  U.S.C.  823(g)(2)(E)(ii). 
"Renewal  "  notifications  will  be 
submitted  to  HHS  to  initiate  review  of 
an  existing  waiver. 

The  form  will  collect  data  on  the 
following  items:  Pactitioner  name;  state 
medical  license  number  and  DEA 
registration  number;  address  of  primary 
location,  telephone  and  fax  numbers;  e- 
mail  address;  name  and  address  of 
group  practice:  group  practice  employer 
identification  number;  names  and  DEA 
registration  numbers  of  group 


practitioners;  purpose  of  notification 
new,  immediate,  or  renewal); 
certification  of  qualifying  criteria  for 
treatment  and  management  of  opiate- 
dependent  patients;  certification  of 
capacity  to  refer  patients  for  appropriate 
counseling  and  other  appropriate 
ancillary  services;  certification  of 
maximum  patient  load,  certification  to 
use  only  those  drug  products  that  meet 
the  criteria  in  the  law.  The  form  will 
also  notify  practitioners  of  Privacy  Act 
considerations,  and  permit  practitioners 
to  expressly  consent  to  disclose  limited 
information  to  the  SAMHSA  Substance 
Abuse  Treatment  Facility  Locator. 

At  present,  there  are  no  narcotic  drugs 
or  combinations  for  use  under 
notifications;  however,  SAMHSA 
believes  that  it  is  appropriate  to  develop 
a  notification  system  to  implement 
DATA  in  anticipation  of  narcotic 
treatment  medications  becoming 
available  in  the  very  near  future. 
Therefore.  SAMHSA  is  requesting 
emergency  OMB  approval  of  form  SMA 
167  so  that  physicians  will  have  it 
available  to  use  if  they  wish  to  be 
assured  that  all  required  information  is 
provided  on  their  waiver  submission 
and  so  that  the  review  of  submissions 
may  be  facilitated  by  use  of  a  standard 
format  for  provision  of  the  required 
information.  Respondents  will  be  able  to 
submit  the  form  electronically,  through 
a  dedicated  Web  page  that  SAMHSA 
will  establish  for  the  purpose,  as  well  as 
via  U.S.  mail. 

The  following  table  summarizes  the 
estimated  annual  burden  for  the  use  of 
this  form. 


Purpose  of  Submission 


Initial  Application  for  Waiver  

Notification  to  Presents  Immediately 
Application  for  Renewal  


Total 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Burden  per  re- 
sponse (Hr.) 


Total  burden 
(Hrs.) 


1,200 

33 

1,200 


1,200 


.083 
.083 
.083 


100 

3 

100 


203 


Written  comments  and 
reconmiendations  concerning  the 
proposed  information  collection  should 
be  sent  by  April  30,  2002  to:  Lauren 
Wittenberg,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  April  4,  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  02-9799  Filed  4-18-02:  8:45  am] 

BILUNG  CODE  4162-20-.P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  DHHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 


availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  I. 
Competing  Continuation  for  the 
Cooperative  Agreement  for  a  Violence 
Prevention  Coordinating  Center,  and 
Part  II.  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 
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Activitv                                                              Application 
'^'^"^"y                                                             deadline 

Est   Funds 
FY  2001 

Est  number 
ol  awards 

Proiect 

period  (years) 

Competing  Continuation  tor  the  Cooperative  Agreement  tor  a  Violence    May  10  2002 
Prevention  Coordinating  Center. 

S2. 500.000 

1 

1 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2.  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  Knowledge  Exchange 
Network,  P.O.  Box  42490,  Washington, 
DC  20015,  800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  The  Center  for  Mental 
Health  Services  (CMHS),  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  competitive  continuation 
cooperative  agreement  to  the  Violence 
Prevention  Coordination  Center, 
referred  to  hereafter  as  the  Safe  Schools/ 
Healthy  Students  (SS/HS)  Action 
Center.  The  SS/HS  Action  Center  will: 

(1)  Provide  technical  assistance  (TA) 
utilizing  the  ciurent  consultant/broker 
model,  to  the  23  SS/HS  grantees  in  the 
FY  2000  cohort. 

(2)  Provide  targeted  contractual 
awards  to  a  percentage  of  grantees  from 
the  FY  1999  SS/HS  cohort  to  develop  a 
strategy  for  addressing  sustainability 
issues. 

(3)  Plan,  organize,  and  implement, 
including  providing  all  logistical 


support  for,  the  SS/HS  national  grantee 
meeting  to  be  held  during  FY  2003.  The  . 
national  meeting  will  involve  a 
minimum  of  500  participants  from 
approximately  88  SS/HS  grant  sites. 

Eligibility:  Eligibility  is  limited  to  the 
currently  funded  SS/HS  Action  Center 
operated  by  the  National  Mental  Health 
Association  (NMHA),  in  partnership 
with  the  National  Association  of  School 
Psychologists  (NASP).  Only  NMHA  can 
apply  because  of  its  unique  role  as  tlie 
official  TA  Center  for  the  SS/HS 
Initiative  first  launched  in  1999. 

Availability  of  Funds:  In  FY  2002. 
approximately  $2,500,000  will  be 
available  in  total  costs  (direct  and 
indirect). 

Period  of  Support:  The  award  may  be 
requested  ifor  one  year. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review- 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact:  Gail 
F.  Ritchie,  M.S.W..  SAMHSA/CMHS, 
5600  Fishers  Lane  17C-05,  Rockville, 
MD  20857,  (301)  443-7790,  Email: 
gritchie@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management. 
Substance  Abuse  and  Mental  Health. 
Services  Administration,  5600  Fishers 
Lane  13-103,  Rockville,  MD  20857, 
(301)  443-9666,  E-Mail: 
shudak®samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  state  and  local  health 


officials  apprized  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 
Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summar)'  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  pro\ides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary'  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordinatiun 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  Son-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education.  librar>\  day  care,  health  care, 
or  early  childhood  development 
ser\'ices  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  i\merican  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activitv  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
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Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to: 

Division  of  Extramural  Activities, 
Policy,  and  Review,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  17-89,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  12,  2002. 
Richard  Kopanda. 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Service  Administration. 
(FR  Doc.  02-9531  Filed  4-18-02;  8:45  am) 
BILUNG  CODE  4162-20-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DocKet  No.  FR-4730-N-16] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUT)  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  April  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262. 
451  Seventh  Street  SW.,  Washington, 
DC  20410:  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at l-«00-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  notice,  on  a  weekly  basis, 


identifying  unutilized,  underutilized, 
excess  an  surplus  Federal  buildings  and 
real  property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  April  12,  2002. 
|ohn  D.  Garrity, 

Director.  Office  of  Special  Needs,  Assistance 
Program. 
(FR  Doc.  02-9513  Filed  4-18-02;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-050-1430-ES;  N-66442] 

Notice  of  Realty. 

ACTION:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Segregation  terminated, 

recreation  and  public  purposes  lease/ 

conveyance;  notice. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  segregated  for  exchange 
purposes  on  July  23,  1997  under  serial 
numbers  N-61855  and  N-66364.  The 
exchange  segregations  on  the  subject 
land  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  land  has  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.].  Clark  County 
proposes  to  use  the  land  for  a  regional 
park. 

Mount  Diablo  Meridian 

Nevada,  T.  22  S.,  R.  60  E.,sec.  28, 

NV2SWV4,  SWV4SVVV4.  NV2SEV4SWV4, 
SEV4SE'/4SW'/4,  EV2NEV4NEV4SEV4, 
EV2NW'/4NEV4SE'/4,S'/2NEV4SEV4. 
NWV4SEV4,  SW'aSE'A,  WV2SEV4SEV4, 
NV2NEV4SEV4SEV4. 

Approximately  285.0  acres. 

The  regional  park  is  located  at  Buffalo 
Drive  and  Cactus  Avenue.  The  land  is 
not  required  for  any  federal  purpose. 
The  lease/conveyance  is  consistent  with 
current  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
lease/patent,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 


the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to:         * 

1 .  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 

2.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
Nev-015991  under  the  act  of  February 
15.  1901  (031  Stat.  0790;  43  U.S.C.  959). 

3.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
N-58888  under  the  act  of  October  21, 
1976  (090  Stat.  2776;  43  U.S.C.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office. 
4701  North  Torrey  Pines  Drive,  Las 
Vegas,  Nevada  or  by  calling  (702)  515- 
5088. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  land  to  the  Las 
Vegas  Field  Manager,  Las  Vegas  Field 
Office.  4701  North  Torrey  Pines  Drive. 
Las  Vegas.  Nevada  89130-2301. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  regional 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  Uie  use  will  maximize  the 
future  use/uses  of  the  land,  whether  the 
use  is  consistent  with  local  plaiming 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs.  The 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  fi'om  the  date  of  publication  in  the 
Federal  Register.  The  land  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  ELM  followed  proper 
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administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  directly 
related  to  the  suitability  of  the  land  for 
a  regional  park.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modif\'  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  February  13.  2002. 
Rex  Wells, 

Assistant  Field  Manager.  Division  of  Lands. 
Las  \'egas.  .\V. 

[FR  Doc.  02-9612  Filed  4-18-02;  8:45  am] 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  (EIS) 
for  the  Proposed  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Leasing 
Program  for  2002-2007 

agency:  Minerals  Management  Senice, 

Interior. 

ACTION:  Notice  of  availability  of  the  final 

EIS  for  the  proposed  OCS  Oil  and  Gas 

Leasing  Program  for  2002-2007. 

summary:  The  MMS  has  prepared  a  final 
EIS  related  to  the  Proposed  OCS  Oil  and 
Gas  Leasing  Program  for  2002-2007 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  preparation  of 
the  final  EIS  should  be  directed  to 
Minerals  Management  Ser\uce. 
Attention:  Mr.  Richard  Wildermann. 
Environmental  Division,  381  Elden 
Street.  Mail  Stop  4042.  Herndon. 
Virginia  20170-4817.  He  may  be 
reached  by  telephone  at  (703)  787-1670. 
SUPPLEMENTARY  INFORMATION: 
Information  on  the  availability  of  the 
final  EIS  can  be  obtained  from  the 
Minerals  Management  Service. 
Environmental  Assessment  Branch. 
Mail  Stop  4042,  381  Elden  Street, 
Herndon.  Virginia  20170-4817. 
telephone  (703)  787-1728;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  1201  Elmvvood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394,  telephone  (504) 736-2788 
or  1-800-200-GULF;  Minerals 
Management  Service.  Alaska  OCS 
Region.  949  East  36th  Avenue,  Suite 
300,  Anchorage,  Alaska  99508-4302. 
telephone  (907)  271-6070  or  1-800- 
764-2627;  and  Minerals  Management 
Service,  Pacific  OCS  Region,  770  Paseo 
Camarillo,  Camarillo,  California  93010- 


60641,  telephone  (805) 389-7520  or  1- 
800-672-2627. 

Dated:  April  16,  2002. 
Thomas  A.  Readinger, 

Associate  Director  for  Offshore  Minerals 
Management. 

Dated:  April  16.2002. 
Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 

Compliance. 

[FR  Doc .  02-96.59  Filed  4-18-02:  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  of  Availability  of  the  Proposed 
Final  5-Year  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Leasing  Program 
for  2002-2007 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  availability  of 

proposed  program. 


SUMMARY:  The  MMS  has  issued  a 
proposed  final  program  for  2002-2007. 
This  is  the  third  and  final  proposal  for 
a  new  OCS  oil  and  gas  leasing  program, 
following  the  July  2001  draft  proposed 
program  and  October  2001  proposed 
program.  A  final  Environmental  Impact 
Statement  (EIS)  prepared  in  accordance 
with  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  has  been 
issued  along  with  the  proposed  final 
program.  The  proposed  final  program 
has  been  submitted  to  the  President  and 
Congress  as  required  by  section  18  of 
the  OCS  Lands  Act.  In  accordance  with 
section  18.  the  Secretary'  of  the  Interior 
may  approve  the  new  leasing  program 
after  a  period  of  60  days. 
DATES:  The  new  program  is  scheduled  to 
go  into  effect  on  luly  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Proposed  final  program  and  final  EIS 
documents  and  information  can  be 
obtained  from  the  MMS  internet  Web 
page  at  \uuv. mms.gov.  They  also  can  be 
obtained  from  the  following  MMS 
offices:  Gulf  of  Mexico  Region,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  telephone  (504) 
736-2947  or  1-800-200-GULF;  Alaska 
Region,  University  Plaza  Building,  Suite 
300,  949  East  36th  Avenue.  Anchorage. 
Alaska  99508,  telephone  (907)  271- 
6070. 

SUPPLEMENTARY  INFORMATION:  Questions 
concerning  preparation  of  the  proposed 
final  program  should  be  directed  to: 
Ralph  V.  Ainger,  Chief,  Leasing 
Division.  MS-4430,  Minerals 
Management  Sen'ice,  Room  2328,  381 


Elden  Street,  Herndon,  Virginia  20170- 
4817.  telephone  (703)  787-1215.  Copies 
of  the  program  document  and  related 
information  also  can  be  obtained  from 
the  Leasing  Division. 

Questions  concerning  preparation  of 
the  final  EIS  should  be  directed  to: 
Richard  Wildermann.  Chief, 
Environmental  Assessment  Branch. 
MS-4320.  Minerals  Management 
Service.  381  Elden  Street.  Herndon. 
Virginia  20170-4817,  telephone  (703) 
787-1674.  Copies  of  the  EIS  and  related 
information  also  can  be  obtained  from 
the  Environmental  Assessment  Branch. 

Dated;  April  5,  2002, 
R.M.  "Johnnie"  Burton, 
Director.  Minerals  Management  Senice. 
IFR  Dor   02-9660  Filed  4-18-02;  8:45  ami 
BILLING  CODE  431&-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Kennewick  and  Columbia  Irrigation 
Districts  Pump  Exchange  Feasibility 
Study,  Washington 

AGENCY:  Bureau  of  Reclamation, 

Interior, 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  and  to 

conduct  public  scoping  meetings. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  a^  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
intends  to  prepare  an  Environmental 
Impact  Statement  (EISl  on  the 
kennewick  and  Columbia  Irrigation 
Districts  Pump  Exchange  Feasibility 
Study.  Washington,  The  purpose  of  this 
project  is  to  evaluate  opportunities  to 
increase  and  improve  streamflows  in  the 
lower  Yakima  River  between  the  Prosser 
Diversion  Dam  and  the  mouth  of  the 
Yakima  Rivi>r  during  the  irrigation 
season  by  investigating  a  water 
exchange  project  in  the  lower  portion  of 
the  Yakima  River  or  the  electrification 
of  the  Chandler  hvdraulic  pumps. 
Alteration  of  current  conditions  in  this 
reach  could  improve  spawning  and 
rearing  habitat  and  migration  conditions 
for  anadromous  fish.  .Mternatives  being 
considered  are  partial  or  full  Yakima- 
Columbia  River  water  exchange,  or 
electrification  of  the  Chandler  Pumping 
Plant.  Reclamation  is  requesting  early 
public  comment  and  agency  input  to 
help  identify  significant  issues  or  other 
alternatives  to  be  addressed  in  the  EIS. 
DATES:  Scoping  meetings  will  be  held  on 
the  following  dates  and  times: 

•  Kennewick,  WA:  May  1.  2002. 
Open  Houses  12  pm  to  1  pm  and  6  pm 
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to  7  pm:  Meetings  1  to  3  pm  and  7  pm 
to  9  pm. 

Written  comments  will  be  accepted 
through  June  3.  2002.  for  inclusion  in 
the  scoping  summan'  document. 

The  meeting  facilities  are  physically 
accessible  to  people  with  disabilities. 
Please  direct  requests  for  sign  language 
interpretation  for  the  hearing  impaired, 
or  other  auxiliary  aids,  to  David 
Kaumheimer  by  April  17,  2002.  at  the 
telephone,  fax  or  TTY  relay  numbers 
listed  under  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
ADDRESSES:  Comments  and  requests  to 
be  added  to  the  mailing  list  may  be 
submitted  to  Bureau  of  Reclamation, 
Upper  Columbia  Area  Office,  Attention: 
David  Kaumheimer.  Environmental 
Programs  Manager,  1917  Marsh  Road, 
Yakima,  Washington  98907-1749. 

The  scoping  meetings  will  be  held  at 
the  following  location: 

•  West  Coast  Hotel  Kennewick,  North 
1101  Columbia  Center  Blvd.  Kennewick 
WA,  99336. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kaumheimer,  Environmental 
Programs  Manager,  (509)  575-5848, 
extension  232,  or  fax:  (509)  454-5611. 
TTY  users  may  call  (509)  575-5848  by 
dialing  711  to  obtain  a  toll  free  TTY 
relay. 

SUPPLEMENTARY  INFORMATION: 
Public  Disclosure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Background 

Reclamation  has  undertaken  this 
study  as  one  potential  means  to 
augment  instream  flow  in  the  lower 
Yaikima  River  and  benefit  anadromous 
fish  under  the  authority  of  Title  XII. 
Phase  2  of  the  Yakima  River  Basin 
Water  Enhancement  Project,  in  Public 
Law  103-434  (Title  XII),  which  was 
passed  by  the  Congress  on  October  31. 
1994.  Public  Law  106-372,  which 


amended  Title  XII,  authorized  an 
engineering  feasibility  report  of  the 
Chandler  Pump  Exchange,  as  well  as 
electrifying  the  pumps  at  the  Chandler 
Pumping  Plant  at  Prosser  Diversion 
Dam,  Washington.  Alternatives  being 
considered  include  either  a  partial  or 
full  Yakima-Columbia  River  water 
exchange,  or  the  electrification  of  the 
Chandler  Pumping  Plant. 

Water  exchange  would  entail 
pumping  water  from  the  Columbia  River 
near  the  mouth  of  the  Yakima  River  into 
the  Kennewick  Irrigation  District  (KID) 
and  Columbia  Irrigation  District  (CID) 
canals  and  reducing  the  amount  of 
water  diverted  from  the  Yakima  River  at 
the  current  points  of  diversion.  One  of 
the  alternatives  being  considered  is  a 
partial  exchange  of  KID's  full  Yakima 
River  diversion.  It  would  involve 
diverting  about  -A  of  KID's  total  333  cfs 
diversion  from  the  Columbia  River  and 
continuing  to  divert  the  remainder  at 
Prosser  Dam  on  the  Yakima  River. 
Another  alternative  is  a  full  exchange 
w'hich  would  totally  eliminate  the 
diversion  of  water  from  the  Yakima 
River  to  the  KID  canal.  Both  alternatives 
would  involve  pumping  approximately 
116  cfs  of  CID's  total  existing  Yakima 
River  diversion  from  the  Columbia 
River. 

The  alternative  of  electrification  of  the 
Chandler  Pumping  Plant  would  involve 
replacing  the  existing  hydraulic  pumps 
in  the  pumping  plant  with  electric 
pumps  to  pump  Yakima  River  water 
into  KID's  main  canal  at  the  current 
point  of  diversion.  The  Chandler 
Pumping  Plant  is  located  at  the  end  of 
the  Chandler  Canal  into  which  water  is 
diverted  at  Prosser  Dam.  Replacing  the 
hydraulic  pumps  with  electric  pumps 
would  eliminate  the  need  to  divert 
water  at  Prosser  Dam  to  drive  the 
hydraulic  pumps  leaving  up  to  450  cfs 
in  the  1 1  mile  reach  of  the  Yakima  River 
from  Prosser  Dam  to  the  Chandler 
Pumping  Plant.  No  exchange  with  CID 
would  take  place  under  this  alternative. 

Public  Involvement 

Reclamation  plans  to  conduct  public 
scoping  meetings  to  solicit  input  on  the 
alternatives  developed  to  address  stream 
flows  in  the  lower  Yakima  River 
between  Prosser  Dam  and  the  mouth  of 
the  river,  and  impacts  associated  with 
those  alternatives.  Reclamation  will 
summarize  comments  received  during 
the  scoping  meetings  and  written 
comments  received  during  the  scoping 
period,  identified  under  DATES,  into  a 
scoping  summary  document  which  will 
be  made  available  to  the  public. 


Dated:  Aprilll.  2002. 
Oarryl  Beckmann, 

Acting  Regional  Director.  Pacific  Northwest 
Region . 

[FR  Doc.  02-9366  Filed  4-18-02:  8:4.5  am] 
BILLING  CODE  431(MMN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITCSE-02-011] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  April  29.  2002  at  2  p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington.  DC  20436,  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-989  (Preliminary) 
(Ball  Bearings  from  China) — briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on  April 
29,  2002;  Commissioners'  opinion  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  or  before 
May  6,  2002'.) 

5.  Inv.  Nos.  731-TQ-929-931  (Final) 
(Silicomanganese  from  India, 
Kazakhstan,  and  Venezuela) — briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  May  16, 
2002.) 

6.  Outstanding  action  jackets:  none. 
In  accordcmce  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  April  16,  2002. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  02-9722  Filed  4-17-02;  10:06  am] 

BILLING  CODE  702(M)2-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  30-day  notice  of  information 
collection  under  review:  Extension  of  a 


currently  approved  collection; 
application  for  employment/Federal 
Bureau  of  Investigation. 

The  Department  of  Justice  (DO J). 
Federal  Bureau  of  Investigation,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  February  6,  2002,  Volume 
67,  Number  25,  Pages  5617-5618, 
allowing  for  a  60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  May  20'.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  Office  of  Management,  Office 
of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  the  Department  of 
Justice  (DOJ),  Justice  Management 
Division,  Information  Management  and 
Security  Staff.  Attention:  Department 
Clearance  Officer,  Suite  1600,  601  D 
Street.  NW,  Washington,  DC,  20530. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  perforrnanc:e  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  the 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 

(4)  Evaluate  whether  the  data  collection 
instrument  will  minimize  the  burden  of  the 
collection  of  information  on  those  who  are  to 
respond,  including  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  of  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 
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Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  The  title  of  the  Form/Collection. 
Application  for  Employment/Federal 
Bureau  of  Investigation. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  Number:  FD-140.  Application 
Component:  Federal  Bureau  of 
Investigation.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Individuals  and 
households.  Other:  None.  Abstract:  The 
FD-140,  Application  for  Employment,  is 
utilized  to  collect  pertinent  background 
information  on  all  applicants  for  FBI 
positions.  The  FD-140  is  issued  in  lieu 
of  Standard  Form  86,  Questionnaire  for 
National  Security  Positions,  to  address 
suitability  and  security  concerns  beyond 
the  scope  of  the  SF-86.  Furthermore, 
the  FD-406,  Authority  to  Release 
Information,  it  also  incorporated  into 
the  FD-140  in  order  for  the  FBI  to 
obtain  necessar\'  records. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  estimated  amount 
of  time  for  an  average  person  to  respond 
or  replv:  50.000  respondents  with  the 
average  response  rate  of  10  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  500.000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry- 
Building,  601  D  Street.  NW. 
Washington,  DC  20530. 

Dated:  .•Xpril  15.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
lustice. 
IFR  Doc.  02-9528  Filed  4-18-02:  8:45  am] 

BtLLING  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

.■\pnl  n.  2002, 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  f995  (Pub.  L  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  bv  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158  or 
Email  Howze-Marlene^ dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected:  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Tvpe  of  Review:  New  Collection. 

Agencv:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  American  Time  Use  Survey 
(ATUS). 

OMB  Mumber:  1220-ONEW. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 
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Estimated  Time  per  Response  and  Total  Burden  Hours 


Form 

Tota 

respond- 
ents 

Frequency 

Average  time 

per  response 

(minutes) 

Estimated 

total  burden 

(hours) 

Pre-fielding: 
Full  Product 

Nov, -Dec  2002  .. 
on;  Beginning  Jan 

.2003   .''Z. 

4,000 
24,000 

Once  

Annually 

35 
35  i 

2,300 
14,000 

Totals 

28,000 

16,300 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  ^operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  time  use  data 
collected  in  the  American  Time  Use 
Survey  (ATUS)  will  help  determine  how 
the  population  in  the  United  States  uses 
its  time  participating  in  such  activities 
as  paid  work,  child  care,  housework, 
volunteering,  socializing,  and 
commuting.  This  information  will  allow 
comparisons  of  time  use  across 
demographic  characteristics  such  as  age. 
sex,  race,  educational  attainment,  and 
labor  force  status.  The  ATUS  data  will 
help  Federal.  State,  and  local 
government  policy  makers  more  fully 
understand  non-economic,  as  well  as 
economic,  effects  of  policy  decisions, 
and  to  better  determine  when  to  develop 
new  or  change  existing  policies  to 
address  the  needs  of  our  society. 

Ira  L.  Mills, 

DOL  Clearance  Officer. 

[FR  Doc.  02-9650  Filed  4-18-02;  8:45  ami 

BILLING  CODE  4510-24-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

April  10,  2002 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requested  by  May  15,  2002.  A 
copv  of  this  ipR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  a  copy  of  this  ICR, 
contact  Darrin  King  on  202-693-4129  or 
Email:  king-darrin@do.gov. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  the ' 
Department  of  Labor,  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202-395-7316), 
and  received  bv  May  15,  2002. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Women's  Bureau  (WB). 

Title:  Women  in  Apprenticeship  and 
Nontraditional  Occupations  (WANTO) 
Act  Grant  Application  and  Reporting 
Requirements. 

OMB  Number:  1225-ONEW. 

Affected  Public:  Not-for-profit 
institutions. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  40. 


Requirement 

Frequency 

Estimated             Average             Estimated 
number  of         response  time  i  annual  burden 
reponses       ;        (hours)                 hours 

Grant  Application 

Previous  Applicant 

New  Applicant  

Annually  

Annually  

30 

10 

6 

12 

180 
120 

Quarterly  Reports 

Previous  Applicant 

New  Applicant  

Final  Report 

Previous  Applicant 

New  Applicant  

Quarterly  

Quarterly  

Annually 

Annually  

9 
3 

9 
3 

2 

5 

4 
10 

72 
60 

36 
30 

Totals 

64 

498 

Total  Burden  Cost  (capital/ startup}:              Tot 
$0.                                                                  main 

al  Burden  Cost  (operating/ 
aining):  $0. 

Descripti 
information 

3jj.This  collect 
is  needed  for  t 

ion  of 
he 

Department  of  Labor  to  make  a  selection 
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of  annual  Women  in  Apprenticeship 
and  Nontraditional  Occupations 
(WANTO)  grant  awardees,  as  well  as  to 
monitor  grant  administration. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[FR  Doc  02-9651  Filed  4-18-02  8:45  am] 

BILLING  CODE  4510-23-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment;  0*NET'  Data  Collection 
Program 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
arid/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95).  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension 
collection  of  the  0*NET"  (Occupational 
Information  Network)  Data  Collection 
Program.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice  or  can  be  dow^nloaded  from 
the  Internet  at:  http:// 
www.onetcenter.org/ombcIearance.html. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
June  18,  2002. 

ADDRESSES:  Send  comments  regarding 
the  0*NET  Data  Collection  Program  to 
James  Woods.  Chief,  Division  of 
Evaluation  and  Skill  Assessment.  Office 
of  Policy  and  Research,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.  Room  N5637, 
Washington,  DC  20210.  The  telephone 
number  is  202-693-3660  (this  is  not  a 
toll-free  number).  Comments  may  also 


be  submitted  via  e-mail  to: 
O'NEWdoleta.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  0*NET  Data  Collection  Program 
is  a  continuing  activity  to  develop  and 
maintain  up-to-date  information  on 
detailed  characteristics  of  occupations. 
The  resulting  database  is  and  will 
continue  to  be  the  most  comprehensive 
standard  source  of  occupational 
characteristics  information  in  the 
nation.  0*NET  information  is  at  the 
center  of  an  extensive  network  of 
occupational  information  used  by  a 
wide  range  of  audiences,  from 
individuals  making  career  decisions,  to 
public  agencies  and  schools  providing 
career  exploration  sen'ices  and  planning 
workforce  investment  programs,  to 
businesses  making  staffing  and  training 
decisions.  The  0*NET  system  also 
provides  a  common  language  and 
framework  to  meet  administrative  needs 
of  various  federal  programs,  including 
workforce  investment  and  training 
programs  of  the  Departments  of  Labor. 
Education,  and  Health  and  Human 
Ser\'ices. 

Section  309  of  the  Workforce 
Investment  Act  requires  the  Secretary  of 
Labor  to  oversee  the  "development, 
maintenance,  and  continuous 
improvement  of  a  nationwide 
employment  statistics  system"  which 
shall  include,  among  other  components, 
"skill  trends  by  occupation  and 
industry."  The  States  are  to  develop 
similar  statewide  employment  statistics 
systems. 

The  Secretary  of  Labor's  Workforce 
Information  System  Plan  for  FY  2001- 
2005.  released  in  October  2001.  includes 
as  one  of  its  priorities,  the  collection  of 
occupational  skills  data,  stating. 
"During  FY  2001.  ETA  initiated  the  data 
collection  program  for  Occupational 
Information  Network  (0*NET)  to  update 
the  database  and  refresh  it  on  a  regular 
basis.  ETA  also  will  continue  research 
and  development  on  0*NET 
measurement  concepts  and  data 
collection  methods."  This  citation  in  the 
plan  reflects  that  the  0*NET  system  is 
the  primary-  vehicle  for  collecting  skills 
information  across  all  occupations  and 
the  updating  of  the  entire  0*NET 
database  is  a  critical  component  of  the 
nationwide  labor  market  information 
system  to  support  employer,  workforce, 
and  education  information  needs. 

0*NET  succeeds  the  Dictionary  of 
Occupational  Titles  (DOT)  and  is  a 
powerful  tool  for  various  critical  federal 
and  state  workforce  development 
functions.  0*NET  integrates  a  powerful 
relational  database  and  a  common 


language  for  occupational  and  skill 
descriptions  into  a  value-added  tool  for 
business,  job  seekers,  and  the  workforce 
development  professionals  who  help 
bring  them  together.  By  providing 
information  organized  according  to  the 
0*NET  Content  Model,  the  0*NET 
database  is  an  important  tool  for 
keeping  up  with  todays  rapidly 
changing  world  of  work.  The  0*NET 
database  provides: 

•  Detailed  information  for  more  than 
900  occupations. 

•  Descriptive  information  on 
standardized  descriptors  of  skills, 
abilities,  interests,  knowledge,  work 
values,  education,  training,  work 
context,  and  work  activities. 

•  Occupational  coding  based  on  the 
2000  Standard  Occupational 
Classification  (SOC). 

The  0*NET  electronic  database  serves 
as  the  underpinning  for  hundreds  of 
publiclv  and  privately  developed 
products  and  resources  in  the 
marketplace.  These  products  and 
resources  are  being  used  to  serve 
millions  of  customers. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  w-ho 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  0*NET  Data  Collection  Program 
established  the  foundation  for 
continuous  data  collection  to  update 
and  maintain  the  0*NET  database  using 
collection  methods  designed  to  obtain 
high  quality  and  current  data.  The  first 
complete  cvcle  of  data  collection  will  be 
completed 'in  the  fall  of  2002.  The  DOL 
is  seeking  Office  of  Management  and 
Budget  approval  for  a  three-year 
continuation  to  collect  and  fully 
populate  the  0*NET  database  with  data 
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from  workers  and  some  subject  matter 
experts  sampled  in  this  survey- 
Customers  using  0*NET  are 
expanding  quickly  as  more  private  and 
public  developers  integrate  0*NET 
information  into  their  products.  The 
consequence  of  not  continuing  the 
0*NET  Data  Collection  Program  is  that 
millions  of  users  who  need  0*NET 
information  to  make  important  life, 
business,  and  policy  decisions  will  have 
to  make  these  decisions  using 
information  that  is  not  current,  is 
incomplete,  and  of  questionable  validity 
and  reliability.  Users  will  not  have  the 
benefit  of  practical  results  from  the 
publicly  funded  research  that  has  led  to 
the  0*NET  system.  Updating  the 
0*NET  database  is  crucial  to  providing 
business,  job  seekers,  students, 
educators,  and  counselors  with  the  most 
up-to-date  information  about 
occupations  and  occupational 
requirements. 

The  0*NET  Data  Collection  Program 
is  collecting  information  on  200 
occupations  in  the  first  year,  increasing 
the  number  of  occupations  in 
subsequent  years  to  allow  collection  on 
all  974  0*NET  occupations  over  the 
next  three  years.  The  0*NET 
occupations  either  match  to,  or 
represent  more  detailed  breakouts  of. 
occupations  from  the  2000  Standard 
Occupational  Classification. 

0*NET  uses  five  survey 
questionnaires:  (1)  Skills,  (2) 
Generalized  Work  Activities,  which  are 
general  types  of  job  behaviors  occurring 
on  multiple  jobs,  (3)  Abilities,  (4)  Work 
Context,  the  physical  and  social  factors 
that  influence  the  nature  of  work,  and 
(5)  Knowledge,  which  includes 
Education  and  Training  and  Work 
Styles.  (Copies  of  these  questionnaires 
are  also  available  from  the  following 
Internet  site:  http://w\^'w.onetcenter.org/ 
ombclearance.html.) 

All  but  the  Abilities  questionnaire 
will  be  used  to  survey  incumbent 
workers  identified  using  the  two-stage 
sample  design.  Analysts  will  rate 
Abilities.  While  the  sample  of 
incumbent  workers  is  designed  to 
provide  responses  from  four 
questionnaires,  to  reduce  response 
burden  each  incumbent  will  be 
randomly  assigned  only  one  of  the  four 
questionnaires.  Incumbents  also  will  be 
asked  to  provide  basic  demographic 
information  and  to  complete  a  brief  task 
inventory  for  their  specific  occupation. 
Incumbents  will  be  offered  the  option  of 
going  to  an  Internet  website  to  complete 
an  on-line  questionnaire. 

The  name  of  incumbent  respondents 
will  not  be  requested  on  the  survey  form 
and  all  individual  responses  will  be 
maintained  in  strict  confidentialitv.  The 


data  from  job  incumbents  and  others 
will  be  used  to  develop  mean  ratings  on 
the  various  items. 

The  resulting  data  will  be  subjected  to 
extensive  analysis  and  will  be  made 
available  to  the  public  through 
scheduled  updates  to  the  0*NET 
database. 

The  increase  in  the  estimated  total 
burden  hours  is  due  to  an  increase  in 
the  estimated  establishment  sample  size 
needed  to  identify  firms  that  employ 
workers  in  the  particular  occupations 
being  surveyed.  Those  firms  found  to  be 
ineligible  or  out-of-scope  are  then  taken 
out  of  the  data  collection  process.  In 
addition,  the  estimated  average  time  per 
employer  response  (employer  burden 
hours)  has  decreased,  based  on 
experience  and  survey  design 
improvements  since  the  first 
information  collection  request. 

Type  of  Review:  Extension. 
Agencv:  Employment  and  Training 
Administration. 

Title:  0*NET  Data  Collection 
Program. 

OMB  Number:  1205-0421. 

Affected  Public:  Business/Employers 
(includes  private  and  not-for-profit 
businesses  and  government); 
individuals  (incumbent  workers,  subject 
matter  experts). 

Total  Respondents:  79,598. 

Frequency  of  Response:  Annual. 

Total  Responses:  79.598. 

Average  Time  Per  Response: 
Employer  response  time  is  70  minutes. 
Incumbent  worker  response  time  is  30 
minutes.  Subject  matter  expert  response 
time  is  2  hours,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  32,531  hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  15th  day  of 
.\pril,  2002. 
Gerard  F.  Fiala, 

Administrator.  Office  of  Policy  and  Research, 
Employment  and  Training  Administration. 
|FR  Doc.  02-9649  Filed  4-18-02:  8:45  am) 

BILUNG  CODE  4510-30-P 


OEPARTMErfT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
exp'anatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW,  Room  S-3014. 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
MD020012.  See  MD020011. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(cK2)(iKA).  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notifv' 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Hampshire 

NH020001  (Mar.  1,  2002) 
New  Jersey 

NJ020002  (Mar.  1,  2002) 


NI02OO03  (Mar.  1.  2002) 
NI020009  (Mar.  1.  2002) 


Volume  II 

Marvland 

Mb020001  (Mar.  ] 

. 2002) 

MD020009  (Mar.  1 

. 2002) 

MD020011  (Mar.  1 

, 2002) 

MD020021  (Mar.  1 

. 2002) 

MD020035  (Mar.  ' 

. 2002) 

MD020037  (Mar.  " 

1.2002) 

MD020054  (Mar.  ' 

1,  2002) 

MD020058  (Mar.  ' 

1,2002) 

Virginia 

VA020026  (Mar.  1 

. 2002) 

Volume  III 

Alabama 

AL020004  (Mar- 1 

, 2002) 

AL020006  (Mar.  1 

. 2002) 

AL020008  (Mar.  1 

. 2002) 

AL020017  (Mar.  1 

. 2002) 

AL020033  (Mar,  1 

. 2002) 

AL020034  (Mar.  1 

. 2002) 

AL020042  (Mar.  1 

. 2002) 

AL020052  (Mar.  1 

, 2002) 

Volume  IV 

Illinois 

IL020001  (Mar.  1. 

2002) 

ILO2OO02  (Mar.  1. 

2002) 

IL020003  (Mar.  1. 

2002) 

IL020004  (Mar.  1. 

2002) 

IL020005  (Mar.  1. 

2002) 

IL020006  (Mar.  1, 

2002) 

IL020007  (Mar.  1. 

2002) 

IL020008  (Mar.  1, 

2002) 

IL020012  (Mar.  1. 

2002) 

IL020013  (Mar.  1. 

2002) 

IL020014  (Mar.  1. 

2002) 

IL020015  (Mar.  1. 

2002) 

IL020016  (Mar.  1. 

2002) 

IL020021  (Mar.  1. 

2002) 

IL020022  (Mar.  1. 

2002) 

IL020023  (Mar,  1. 

2002) 

IL020024  (Mar.  1. 

2002) 

IL020026  (Mar.  1, 

2002) 

IL020027  (Mar.  1. 

2002) 

IL020028  (Mai,  1. 

2002) 

IL020029  (Mar.  1 

2002) 

IL020031  (Mar.  1 

2002) 

IL020032  (Mar.  1 

2002) 

IL020033  (Mar.  1 

2002) 

IL020034  (Mar.  1 

2002) 

IL020035  (Mar.  1 

2002) 

IL020036  (Mar,  1 

2002) 

IL020037  (Mar.  1 

2002) 

IL020039  (Mar,  1 

2002) 

IL020040  (Mar,  1 

2002) 

IL020041  (Mar.  1 

2002) 

IL020043  (Mar.  1 

2002) 

IL020044  (Mar.  1 

2002) 

IL020045  (Mar.  1 

2002) 

IL020046  (Mar.  1 

2002) 

IL020047  (Mar.  1 

2002) 

IL020050  (Mar.  1 

2002) 

IL020051  (Mar.  1 

2002) 

IL020052  (Mar.  1 

2002) 

IL020054  (Mar.  1 

2002) 

IL020056  (Mar  1,  2002) 
IL020058  (Mar  1,  2002) 
IL020059  (Mar  1.  2002) 
IL020060  (Mar.  1,  2002) 
IL020061  (Mar,  1.2002) 
IL020062  (Mar.  1.  2002) 
IL020063  (Mar  1.  2002) 
IL020064  (Mar  1.  2002) 
IL020066  (Mar,  1.  2002) 
IL020067  (Mar  1.  2002) 
IL020068  (Mar  1.  2002) 
iL020069  (Mar  1.  2002) 
IL020070  (Mar,  1.  2002) 
Minnesota 

MN020061  (Mar.  1.  2002) 

Volume  V 
None 


1. 2002) 

, 2002) 

1.  2002) 
1. 2002) 
1. 2002) 
1, 2002) 
1. 2002) 
1. 2002) 
1. 2002) 


1, 2002) 
1. 2002) 
1. 2002) 


Volume  VI 

Colorado 

CO020016  (Mar 
Idaho 

ID020001  (Mar  1 
North  Dakota 

N'D020004  (Mar, 

ND020010  (Mar 

ND0200n  (Mar 

N'D020012  (Mar, 

ND020013  (Mar 

ND020014  (Mar 

ND020015  (Mar 

ND020018  (Mar,  1.  2002) 

ND020019  (Mar,  1.  2002) 
Oregon 

OR020001  (Mar   1.  2002) 

OR020017  (Mar,  1.  2002) 
Washington 

WA020001  (Mar 

WA020002  (Mar 

WA020008  (Mar 

Volume  VII 

California 

CA020001  (Mar,  1.  2002) 

CA020002  (Mar,  1,  2002) 

CA020009  (Mar   1.  2002) 

CA02O028  (Mar  1.  2002) 

CA020029  (Mar,  1.  2002) 

CAO2O03O(Mar  1.  2002) 
Hawaii 

H1020001  (Mar,  1.  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  '  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depositor\'  Libraries  across 
the  country-. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 


19454 


Federal  Register/ Vol.  67,  No.  76 /Friday,  April  19,  2002 /Notices 


are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [httpJdavisbacon.fedworld.gov] 
of  the  National  Technical  Information 
Service  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC,  This  11th  Day 
of  .April.  2002. 

Carl  J,  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

|FR  Doc.  02-9270  Filed  4-18-02;  8:45  am) 

BILUNG  CODE  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (02-051)1 

Information  Collection;  Comment 
Request 

agency:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  NASA  will  utilize  the 
information  collected  to  determine 
whether  the  Agency's  recruitment 
efforts  are  reaching  all  segments  of  the 
country. 


DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Candace  Irwin,  Code 
FPP.  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancv  Kaplan.  NASA  Reports  Officer. 
(202)358-1372. 

Title:  NASA  Voluntary  On-Line  Job 
Applicant  Racial  and  Ethnic  Data 
Collection. 

OMB  Number:  2700. 

Type  of  review:  New  collection. 

Need  and  Uses:  Information  is  used 
by  NASA  personnel  staff  to  determine  if 
recruitment  efforts  are  reaching  all 
segments  of  the  country,  as  required  by 
Federal  law. 

Affected  Public:  Individuals  or 
households;  Federal  government. 

Number  of  Respondents:  40,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  40,000. 

Hours  Per  Request:  5  min/request. 

Annual  Burden  Hours:  3,334. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chit^f  Information  Officer,  Office  of 
the  Administrator. 

[FR  Dnc.  02-9.527  Filed  4-18-02:  8:45  am] 
BILUNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 


of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  June  3, 
2002.  Once  the  appraisal  of  the  records 
is  completed.  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  .\rchives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records .  mgt@nara  .gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  "These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
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approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary'  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture,  Food 
and  Nutrition  Service  (Nl-462-02-1.  4 
items,  4  temporary  items).  Records 
accumulated  in  connection  with  billings 
submitted  to  the  agency  by  contractors 
hired  to  visit  and  report  findings  on 
stores  that  participate  in  the  Food 
Stamp  Program.  Records  include  call 
orders  and  confirmation  letters  issued  to 
prospective  contractors,  billing  invoices, 
and  deficiency  reports  submitted  by 
contractors.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

2.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-02-5,  78  items, 
78  temporary  items).  Electronic  versions 
of  temporary  records  relating  to  logistics 
and  maintenance  matters.  Included  axe 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  as  well  as  electronic  records 
that  supplement  or  replace  paper 
records  already  approved  for  disposal. 
Records  relate  to  such  matters  as  the 
preparation  of  aircraft  inventories  and 
other  accountability  documents,  the 
disposal  of  surplus  aircraft,  materiel 
deficiencies,  maintenance  activities  at 
depots,  equipment  inspections,  the 
operation  of  telephone  and 
telecommunications  equipment,  and 
training. 

3.  Department  of  the  Air  Force, 
Agency-wide  {Nl-AFU-02-6,  87  items. 


87  temporary  items).  Electronic  versions 
of  temporary  records  relating  to 
accounting  and  finance.  Included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  as  well  as  electronic  records 
that  supplement  or  replace  paper 
records  already  approved  for  disposal. 
Records  relate  to  such  matters  as  cost 
accounting,  financial  statements, 
contract  financing,  international 
accounting,  and  revolving  funds. 

4.  Department  of  the  Armv.  Agency- 
wide  (Nl-AU-02-3.  3  items.  2 
temporary*  items).  Records  relating  to 
the  abatement  of  local  area 
environmental  pollution,  including 
such  files  as  inventories,  source 
documentation,  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  agency-wide  pollution 
abatement  information,  including 
documentation  forwarded  from  local 
areas,  is  proposed  for  permanent 
retention.  This  schedule  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

5.  Department  of  the  Armv.  Agencv- 
wide  (Nl-AU-02-9.  2  items,  2 
temporar>-  items).  Records  relating  to 
educational  and  developmental 
intervention  services.  Included  are 
referral  documentation,  evaluations, 
eligibility  documentation,  early 
intervention  service  coordination 
documents,  transition  plans,  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

6.  Department  of  the  Armv,  Agency- 
wide  {Nl-AU-02-10,  2  items.  2 
temporary  items).  Records  relating  to 
periodic  alcohol  and  drug  testing  of 
personnel  who  handle  chemical  and 
nuclear  weapons  and  materiel.  Included 
are  such  records  as  urinalysis  test 
results  and  electronic  copies  of 
documents  created  using  electronic  mail 
cuid  word  processing.  This  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

7.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-11,  2  items,  2 
temporary  items).  Records  relating  to 
records  disposition  exceptions  and 
freezes.  Included  are  requests, 
approvals,  and  related  information 
reflecting  exceptions  to  record 
disposition  standards.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  also 
authorizes  the  agency  to  apply  the 


proposed  disposition  instructions  to  any 
recordkeeping  medium. 

8.  Department  of  [ustice,  United 
States  Marshals  Ser\ice  (Nl-527-02-1, 
3  items,  3  temporary  items).  Records 
relating  to  court  and  special  security 
officers.  Records  include  such 
documents  as  personal  history 
statements,  medical  histories, 
background  investigation  records,  and 
firearm  qualifications.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

9.  Department  of  Labor,  Employment 
Standards  Administration  (Nl-448-01- 
2,  105  items,  90  temporary  items). 
Records  of  the  Office  of  Federal  Contract 
Compliance  Programs,  including  such 
record  series  as  Deputy  Assistant 
Secretary  review  records,  invitations  to 
high  agency  officials,  drafts  of 
publications,  computer-generated 
hardcopy  reports,  customer  and  equal 
employment  opportunity  (EEO)  surveys, 
correspondence  concerning  EEO 
awards,  contract  compliance  logs, 
conciliation  agreement  files,  contractor 
debarment  and  reinstatement  files, 
compliance  extension  files,  expert 
witness  files.  Joint  Review  Committee 
minutes  and  correspondence,  an 
investigation  case  tracking  system, 
records  relating  to  external  reviews  and 
audits,  and  records  of  yearly  task  forces. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  such  records  as 
recordkeeping  copies  of  publications, 
records  of  EEO  awards,  and  databases 
relating  to  compliance  reviews.  Federal 
procurement,  complaint  administration, 
and  other  matters  along  with  the  related 
system  documentation. 

10.  Department  of  State.  Bureau  of 
Political  and  Military  Affairs  (Nl-59- 
01-21.  48  items.  37  temporary  items). 
Records  of  the  Office  Regional  Security 
and  Arms  Transfers  relating  to  clearing 
arms  sales  and  the  provision  of  ser\'ices 
and  training  to  foreign  countries 
Records  include  clearance  requests, 
logs,  security  officer  nominations, 
munitions  case  files,  routine  public 
inquiries,  chronological  files,  daily 
activity  reports,  advisory  group 
membership  files,  and  administrative 
files.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  such  records  as 
program  files,  policy  files,  briefing 
books,  special  munitions  sales  case  files, 
and  memorandums  of  agreement  with 
foreign  nations  regarding  weapons 
technology  development. 
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11.  Department  of  the  Treasury.  Office 
of  Enforcement  (Nl-56-02-2.  9'items.  9 
temporary  items).  Paper  and  electronic 
versions  of  individual  student  files, 
class  files,  and  student  medical/health 
files  accumulated  by  the  Federal  Law 
Enforcement  Training  Center.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

12.  Environmental  Protection  Agency, 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (Nl-41 2-02-6,  2 
items,  2  temporary  items).  Records 
relating  to  child-resistant  packaging, 
including  such  files  as  requests  for 
information,  status  reviews  of  products, 
copies  of  Federal  Register  Notices, 
policy  notices,  requests  for  exemptions 
from  regulations,  and  reports.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

13.  Tennessee  Valley  Authority,  River 
System  Operations  and  Environment, 
(Nl-142-02-3,  19  items,  9  temporary 
items).  Notes,  feature  separates,  film, 
scribe  sheets,  printing  negatives,  and 
related  material  used  in  creating  maps 
for  publication.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail,  word  processing, 
and  other  office  automation 
applications.  Record  sets  of  all  printed 
maps  and  related  indexes  are  proposed 
for  permanent  retention. 

Dated:  April  11.2002. 
Michae)  J.  Kurtz, 

Assistant  Archivist  for  Record  Senices — 
Washington,  DC. 

[FR  Doc.  02-9625  Filed  4-18-02;  8:45  am] 
BiLUNG  CODE  751 5-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundadon  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources  (#1119). 

Dates/Time:  May  15,  2002.  8:30  a.m.-6 
p.m.;  May  16.  2002,  8:20  a.m. -3  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  John  B.  Hunt.  Senior 
Liaison,  ACEHR,  Directorate  for  Education 
and  Human  Resources,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
805.  Arlington,  VA  22230.  703-292-8602 

Summary  Minutes:  May  be  obtained  from 
contact  person  listed  above. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  Education  and  Human  Resources. 

Agenda:  Discussion  of  FY  2002  programs 
of  the  Directorate  for  Education  and  Human 
Resources  and  planning  for  future  activities. 

Dated:  April  16,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

IFR  Do( .  02-9667  Filed  4-18-02;  8:45  ami 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COiMIMISSiON 

[Doci(et  No.  50-368] 

Entergy  Operations,  Inc.;  Arlcansas 
Nuclear  One,  Unit  2;  Exemption 

1.0    Background 

Entergy  Operations,  Inc.  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  NPF-6  which  authorizes 
operation  of  the  Arkansas  Nuclear  One, 
Unit  2  (ANO-2)  nuclear  power  plant. 
The  license  provides,  among  other 
things,  that  the  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter,  in 
effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Pope  County, 
Arkansas. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  Appendix 
G  requires  that  pressure-temperature  (P- 
T)  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  conditions.  Specifically, 
Appendix  G  to  10  CFR  Part  50  states 
that  "[tlhe  appropriate  requirements  on 
both  the  pressure-temperatiu-e  limits 
and  the  minimum  permissible 
temperature  must  be  met  for  all 
conditions."  Further,  Appendix  G  of  10 
CFR  Part  50  specifies  that  the 
requirements  for  these  limits  are  based 
on  the  application  of  evaluation 
procedures  given  in  Appendix  G  to 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (Code).  Ln  this 
exemption,  consistent  with  the  current 
provisions  of  10  CFR  50.55(a),  all 
references  to  the  ASME  Code  denote  the 
1995  Edition  through  the  1996  Addenda 
of  the  ASME  Code. 

In  order  to  address  provisions  of 
amendments  to  the  ANO-2  Technical 
Specification  (TS)  P-T  limit  curves,  the 
licensee  requested  in  its  submittal  dated 
October  30,  2001,  that  the  staff  exempt 
ANO-2  from  application  of  specific 


requirements  of  Appendix  G  to  10  CFR 
Part  50,  and  substitute  use  of  ASME 
Code  Case  N-641.  ASME  Code  Case  N- 
641  permits  the  use  of  an  alternate 
reference  fracture  toughness  curve  for 
RPV  materials  and  permits  the 
postulation  of  a  circumferentially- 
oriented  flaw  for  the  evaluation  of 
circumferential  RPV  welds  when 
determining  the  P-T  limits.  The 
proposed  exemption  request  is 
consistent  with,  and  is  needed  to 
support,  the  ANO-2  TS  amendment  that 
was  contained  in  the  same  submittal. 
The  proposed  ANO-2  TS  amendment 
will  revise  the  P-T  limits  for  heatup, 
cooldown,  and  inservice  test  limitations 
for  the  reactor  coolant  system  (RCS) 
through  32  effective  full  power  years  of 
operation. 

Code  Case  N-641 

The  licensee  has  proposed  an 
exemption  to  allow  use  of  ASME  Code 
Case  N-641  in  conjunction  with 
Appendix  G  to  ASME  Section  XI,  10 
CFR  50.60(a),  and  10  CFR  part  50, 
Appendix  G,  to  establish  P-T  limits  for 
the  ANO-2  RPV. 

The  proposed  TS  amendment  to 
revise  the  P-T  limits  for  ANO-2  relies 
in  part  on  the  requested  exemption. 
These  revised  P-T  limits  have  been 
developed  using  the  lower  bound  Kic 
fracture  toughness  curve  shown  in 
ASME  Section  XI,  Appendix  A,  Figure 
A-2  200-1,  in  lieu  of  the  lower  boimd 
KiA  fracture  toughness  curve  of  ASME 
Section  XI,  Appendix  G,  Figure  G- 
2210-1,  as  the  basis  fracture  toughness 
curve  for  defining  the  ANO-2  P-T 
limits.  In  addition,  the  revised  P-T 
limits  have  been  developed  based  on  the 
use  of  a  postulated  circimaferentially- 
oriented  flaw  for  the  evaluation  of  RPV 
circumferential  welds  in  lieu  of  the 
axially-oriented  flaw  which  would  be 
required  by  Appendix  G  to  Section  XI 
of  the  ASME  Code.  The  other  margins 
involved  with  the  ASME  Section  XI, 
Appendix  G  process  of  determining  P- 
T  limit  curves  remain  vmchanged. 

Use  of  the  Kic  curve  as  the  basis 
fracture  toughness  curve  for  the 
development  of  P-T  operating  limits  is 
more  technically  correct  than  use  of  the 
KiA  curve.  The  Kic  ciu^e  appropriately 
implements  the  use  of  a  relationship 
based  on  static  initiation  fracture 
toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  a  RPV,  whereas  the  Kia 
fracture  toughness  curve  codified  into 
Appendix  G  to  Section  XI  of  the  ASME 
Code  was  developed  from  more 
conservative  crack  arrest  and  dynamic 
fracture  toughness  test  data.  The 
application  of  the  Kia  fracture  toughness 
curve  was  initially  codified  in 
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Appendix  G  to  Section  XI  of  the  ASME 
Code  in  1974  to  provide  a  conservative 
representation  of  RPV  material  fracture 
toughness.  This  initial  conservatism  was 
necessary  due  to  the  limited  knowledge 
of  RPV  material  behavior  in  1974. 
However,  additional  knowledge  has 
been  gained  about  RPV  materials  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Ku 
fracture  toughness  cur\'e  is  well  beyond 
the  margin  of  safety  required  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure. 

Likewise,  the  use  of  a  postulated 
circumferentially-oriented  flaw  in  lieu 
of  an  axially-oriented  one  for  the 
evaluation  of  a  circumferential  RPV 
weld  is  more  technically  correct.  The 
size  of  flaw  required  to  be  postulated  for 
P-T  limit  determination  has  a  depth  of 
one-quarter  of  the  RPV  wall  thickness 
and  a  length  six  times  the  depth.  Based 
on  the  direction  of  welding  during  the 
fabrication  process,  the  only  technically 
reasonable  orientation  for  such  a  large 
flaw  is  for  the  plane  of  the  flaw  to  be 
circumferentially-oriented  [i.e..  parallel 
to  the  direction  of  welding).  Prior  to  the 
development  of  ASME  Code  Case  N-641 
(and  the  similar  ASME  Code  Case  N- 
588),  the  required  postulation  of  an 
axially-oriented  flaw  for  the  evaluation 
of  a  circumferential  RPV  weld  has 
provided  an  additional,  unnecessary* 
level  of  conservatism  to  the  overall 
evaluation. 

In  addition.  P-T  limit  curves  based  on 
the  K  ic  fracture  toughness  curve  and 
postulation  of  a  circumferentially- 
oriented  flaw  for  the  evaluation  of  RPV 
circumferential  welds,  will  enhance 
overall  plant  safety  by  opening  the  P-T 
operating  window  with  the  greatest 
safety  benefit  in  the  region  of  low- 
temperature  operations.  The  operating 
window  through  which  the  operator 
heats  up  and  cools  down  the  RCS  is 
determined  by  the  difference  between 
the  maximum  allowable  pressure 
determined  by  Appendix  G  of  ASME 
Section  XI,  and  the  minimum  required 
pressure  for  the  reactor  coolant  pump 
seals  adjusted  for  instrument 
uncertainties.  A  narrow  operating 
window  could  potentially  have  an 
adverse  safety  impact  by  increasing  the 
possibility  of  inadvertant  overpressure 
protection  system  actuation  due  to 
pressure  surges  associated  with  normal 
plant  evolutions  such  as  RCS  pump 
starts  and  swapping  operating  charging 
pumps  with  the  RCS  in  a  water-solid 
condition. 

Since  application  of  ASME  Code  Case 
N-641  provides  appropriate  procedures 
to  establish  maximum  postulated 
defects  and  evaluate  those  defects  in  the 
context  of  establishing  RPV  P-T  limits. 


this  application  of  the  Code  Case 
maintains  an  adequate  margin  of  safety 
for  protecting  RPV  materials  from  brittle 
failure.  Therefore,  the  licensee 
concluded  that  these  considerations 
were  special  circumstances  pursuant  to 
10  CFR  50.12(a)(2)(ii).  ■(alpplication  of 
the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

In  summary',  the  ASME  Section  XI. 
Appendix  G  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  reactor  coolant  pressure 
boundary'  materials  and  the  estimated 
effects  of  operation.  Since  1974.  the 
level  of  knowledge  about  the  fracture 
mechanics  behavior  of  RCS  materials 
has  been  greatly  expanded,  especially 
regarding  the  effects  of  radiation 
embrittlement  and  the  understanding  of 
fracture  toughness  properties  under 
static  and  dynamic  loading  conditions. 
The  NRC  staff  concurs  that  this 
increased  knowledge  permits  relaxation 
of  the  ASME  Section  XI,  Appendix  G 
requirements  by  application  of  ASME 
Code  Case  N-641.  while  maintaining, 
pursuant  to  10  CFR  50.12(a)(2){ii).  the 
underlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  to  ensure  an 
acceptable  margin  of  safety  against 
brittle  failure  of  the  RPV. 

The  NRC  staff  has  reviewed  the 
exemption  request  submitted  by  the 
licensee,  and  has  concluded  that  an 
exemption  should  be  granted  to  permit 
the  licensee  to  utilize  the  provisions  of 
ASME  Code  Case  N-641  for  the  purpose 
of  developing  ANO-2  RPV  P-T  limit 
curves. 

3.0    Dicsussion 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present. 

Special  circumstances,  pursuant  to  10 
CFR  50.12(a)(2)(ii),  are  present  in  that 
continued  operation  of  ANO-2  with  the 
P-T  curves  developed  in  accordance 
with  ASME  Section  XI,  Appendix  G 
without  the  relief  provided  by  ASME 
Code  Case  N-641  is  not  necessary  to 
achieve  the  underlying  purpose  of 
Appendix  G  to  10  CFR  part  50. 
Application  of  ASME  Code  Case  N-641 . 
in  lieu  of  the  requirements  of  ASME 
Code  Section  XI,  Appendix  G,  provides 


an  acceptable  alternative  evaluational 
procedure  which  will  continue  to  meet 
the  underlving  purpose  of  Appendix  G 
to  10  CFR  part  50.  The  underlying 
purpose  of  the  regulations  in  Appendix 
G  to  10  CFR  part  50  is  to  provide  an 
acceptable  margin  of  safety  against 
brittle  failure  of  the  RCS  during  any 
condition  of  normal  operation  to  which 
the  pressure  boundary  may  be  subjected 
over  its  service  lifetime. 

The  NRC  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request,  and  accepts  the  licensee's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  Code 
Case  N-641 .  The  staff  finds  that  the  use 
of  ASME  Code  Case  N-641  would  meet 
the  underlving  intent  of  Appendix  G  to 
10  CFR  part  50.  Therefore,  the  NRC  staff 
concluded  that  the  application  of  the 
technical  provisions  of  ASME  Code 
Case  N-641  provided  sufficient  margin 
in  the  development  of  RPV  P-T  limit 
curves  such  that  the  underlying  purpose 
of  the  regulations  (Appendix  G  to  10 
CFR  part  50)  continue  to  be  met  such 
that  the  specific  conditions  required  by 
the  regulations,  i.e..  use  of  all  provisions 
in  Appendix  G  to  Section  XI  of  the 
ASME  Code,  were  not  necessary.  The 
NRC  staff  further  concluded  that  the 
exemption  requested  by  the  licensee  is 
justified  based  on  the  special 
circumstances  of  10  CFR  50(a)(2)(ii). 
that  "[alpplication  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule." 

Based  upon  a  consideration  of  the 
conser\'atism  that  is  explicitly 
incorporated  into  the  methodologies  of 
Appendix  G  to  10  CFR  part  50; 
Appendix  G  to  Section  XI  of  the  ASME 
Code;  and  Regulatory  Guide  1.99. 
Revision  2.  the  staff  concluded  that 
application  of  ASME  Code  Case  N-64 1 , 
as  described,  would  provide  an 
adequate  margin  of  safety  against  brittle 
failure  of  the  RPV.  This  is  also 
consistent  with  the  determination  that 
the  staff  has  reached  for  other  licensees 
under  similar  conditions,  based  on  the 
same  considerations.  Therefore,  the  staff 
concludes  that  requesting  the  exemption 
under  the  special  circumstances  of  10 
CFR  50.12(a)(2)(ii)  is  appropriate,  and 
that  the  methodology  of  Code  Case  N- 
641  mav  be  used  to  revise  the  P-T  limits 
for  the  ANO-2  RPV. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
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and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  Entergy 
Operations,  Inc.  an  exemption  from  the 
requirements  of  10  CFR  50.60  and  10 
CFR  part  50,  Appendix  G,  to  allow 
application  of  ASME  Code  Case  N-641 
in  establishing  TS  requirements  for  the 
reactor  vessel  pressure  limits  at  low 
temperatures  for  ANC)-2. 

Pursuant  to  10  CFR  51.21,  51.32,  and 
51,35,  an  environmental  assessment  and 
finding  of  no  significant  impact  was 
published  in  the  Federal  Register  on 
April  8,  2002  (67  FR  16769). 
Accordingly,  based  upon  the 
environmental  assessment,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission 
Ledyard  B.  Marsh, 

Acting  Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-9621  Filed  4-18-02;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
suDMnaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB"s 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection: 

Statement  of  Authority  to  Act  for 
Employee;  0MB  3220-0034. 


Under  Section  5(a)  of  the  Railroad 
Unemployment  Insurance  Act  (RUIA), 
claims  for  benefits  are  to  be  made  in 
accordance  with  such  regulations  as  the 
Railroad  Retirement  Board  (RRB)  shall 
prescribe.  The  provisions  for  claiming 
sickness  benefits  as  provided  by  Section 
2  of  the  RUIA  are  prescribed  in  20  CFR 
335.2.  Included  in  these  provisions  is 
the  RRB's  acceptance  of  forms  executed 
by  someone  else  on  behalf  of  an 
employee  if  the  RRB  is  satisfied  that  the 
employee  is  sick  or  injured  to  the  extent 
of  being  unable  to  sign  forms. 

The  RRB  utilizes  Form  SI-10, 
Statement  of  Authority  to  Act  for 
Employee,  to  provide  the  means  for  an 
individual  to  apply  for  authority  to  act 
on  behalf  of  an  incapacitated  employee 
and  also  to  obtain  the  information 
necessary  to  determine  that  the 
delegation  should  be  made.  Part  I  of  the 
form  is  completed  by  the  applicant  for 
the  authority  and  Part  II  is  completed  by 
the  employee's  doctor.  One  response  is 
requested  for  each  respondent. 
Completion  is  required  to  obtain 
benefits. 

The  RRB  proposes  no  changes  to 
Form  SI-10. 

The  estimated  annual  respondent 
burden  is  as  follows; 

Form;  SI-10. 

Estimate  of  Annual  Responses:  400. 

Estimated  Completion  Time:  6 
minutes. 

Total  Burden  Hours:  40. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  }.  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

|FR  Doc.  02-9581  Filed  4-18-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 


Board  (RRB)  will  publish  periodic 
simimaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciiracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection: 

Request  for  Medicare  Payment;  OMB 
3220-0131. 

Under  section  7(d)  of  the  Railroad 
Retirement  Act,  the  RRB  administers  the 
Medicare  program  for  persons  covered 
by  the  railroad  retirement  system.  The 
collection  obtains  the  information 
needed  by  Palmetto  GBA,  the  Medicare 
carrier  for  railroad  retirement 
beneficiaries,  to  pay  claims  for 
payments  under  Part  B  of  the  Medicare 
program.  Authority  for  collecting  the 
information  is  prescribed  in  42  CFR 
424.32. 

The  RRB  currently  utilizes  Forms  G- 
740S  and  HCFA  1500  to  secure  the 
information  necessary  to  pay  Part  B 
Medicare  Claims.  One  response  is 
completed  for  each  claim.  Completion  is 
required  to  obtain  a  benefit. 

No  changes  are  proposed  to  RRB  Form 
G-740S  or  HCFA  Form  1500. 

The  RRB  estimates  annual  respondent 
burden  associated  with  RRB  Form  G- 
740s  as  follows: 

Estimated  number  of  responses:  100. 

Estimated  completion  time  per 
response:  15  minutes. 

Estimated  annual  burden  hours:  25. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  944  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  02-9582  Filed  4-18-02;  8:45  am] 
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RAILROAD  RETIREME^f^  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  collection  has 
practical  utility;  (b)  the  accuracy  of  the 
RRB's  estimate  of  the  burden  of  the 
collection  of  the  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  related 
to  the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  of 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Aged  Monitoring  Questionnaire:  0MB 
3220-0178. 

As  outlined  in  20  CFR  219.3.(b).  once 
a  claimant  establishes  entitlement  to  an 
annuity  under  the  Railroad  Retirement 
Act  (RRA),  the  RRB  may  ask  that 
annuitant  to  produce  evidence  needed 
to  decide  whether  he  or  she  may 
continue  to  receive  an  annuity  or 
whether  the  annuity  should  be  reduced 
or  stopped. 

The  RRB  utilizes  Form  G-19c.  Aged 
Monitoring  Questionnaire,  to  monitor 
select  aged  annuitants.  Use  of  the  forni 
assists  RRB  efforts  to  discover 
unreported  deaths  and  also  to  determine 
if  an  aged  annuitant  is  able  to  manage 
their  own  affairs.  One  response  is 
requested  from  each  respondent. 

Completion  is  voluntar>'. 

The  RRB  proposes  no  changes  to 
Form  G-19C. 

The  estimated  annual  respondent 
burden  is  as  follows: 

Estimated  number  of  responses: 
3,000. 

Estimated  completion  time  per 
response:  6  minutes. 

Estimated  annual  burden  hours:  300. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 


Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  02-9583  Filed  4-18-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27518] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

.\pril  12,2002. 

Notice  is  hereby  given  that  the 
following  filing(sj  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarationls] 
should  submit  their  views  in  writing  by 
May  7,  2002,  to  the  Secretary.  Securities 
and  Exchange  Commission. 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavitor.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  7,  2002,  the 
application(s)  and/ or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Alliant  Energy  Corporation  et  al,  (70- 
9323) 

Alliant  Energy  Corporation  ("Alliant 
Energy"),  a  registered  holdmg  company, 
its  subsidiary  nonutility  holding 
company,  Alliant  Energy  Resources 
Corporation  ("AER"),  both  located  at 
222  West  Washington  Avenue,  Madison, 
Wisconsin  53703,  and  AER's  nonutility 
subsidiary.  Heartland  Properties,  Inc. 
("Heartland")  (together,  "Applicants"), 
122  West  Washington  Avenue,  6th 


Floor,  Madison.  Wisconsin  53703.  have 
filed  a  post-effective  amendment  to  their 
application-declaration  under  section 
9(c)(3)  of  the  Act  and  rule  54  under  the 
Act. 

By  prior  Commission  orders  dated 
August  13.  1999  ("August  13,  1999 
Order"),  )ulv  10,  2000  and  lune  11,  2001 
(HCAR  Nos."  27060,  27198  and  27418) 
(collectively,  "Orders"),  the 
Commission,  among  other  things, 
authorized  AER,  through  Heartland  or 
other  subsidiaries,  to  make  passive 
investments  in  low-income,  multi- 
family  housing  projects  qualif\'ing  for 
Low  Income  Housing  Tax  Credits 
( "LIHTC"),  under  section  42  of  the 
Internal  Revenue  Code.  The  Orders 
provided  that  Applicants'  investments 
in  LIHTC  properties  would  be 
undertaken  for  the  sole  purpose  of 
obtaining  the  related  tax  credits  and  that 
all  investments  would  be  self- 
liquidating  as  the  LIHTCs  expired. 

Under  the  Orders,  the  LIHTC 
investments  could  be  made  by  acquiring 
interests  in  limited  partnerships  or 
limited  liability  companies  organized 
specifically  to  invest  in  LIHTC 
properties.  The  properties  could  be 
located  outside  of  Alliant  Energy's 
service  territory.  The  Orders  authorized 
LIHTC  investments  in  amounts  of  up  to 
S50  million  from  time  to  time,  through 
August  13,  2004  ("Authorization 
Period"),  in  addition  to  the  LIHTC 
investments  that  were  authorized  to  be 
retained  under  the  August  13,  1999 
Order.  As  of  December  31 ,  2001 , 
Heartland  had  invested  approximately 
S22.3  million  of  the  amount  authorized 
under  the  Orders  and  has  commitments 
to  invest  S18  million  in  LIHTC 
properties. 

The  Applicants  now  propose  that  the 
Commission:  (1)  extend  the 
Authorization  Period  from  August  13. 
2004  to  June  30.  2007:  and  (2)  increase 
the  investment  limit  from  S50  million  to 
S125  million.  The  Applicants  state  that 
an  extended  Authorization  Period  is 
required  to  accommodate  an  expected 
two-year  differential  between 
commitment  dates  and  funding  dates  for 
LIHTC  investments,  which  could  place 
some  funding  dates  beyond  the 
Authorization  Period,  the  Applicants 
state  further  that  increasing  the 
investment  limitation  to  Si  25  million 
will  allow  it  to  maintain  its  tax  credit 
cash  flow  at  the  year  2002  level  of 
approximately  $9.3  million.  No  other 
changes  or  modifications  to  the  terms, 
conditions  or  limitations  contained  in 
the  Orders  are  proposed. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-9627  Filed  4-18-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27520] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  15,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act,  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  10.  2002.  to  the  Secretary', 
Securities  and  Exchange  Commission. 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify'  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  10.  2002,  the 
application(s)  and/or  declaration(sl.  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Progress  Energy.  Inc.  (70-10060) 

Progress  Energy,  Inc.  ("Progress 
Energy"),  a  registered  holding  company. 
410  South  Wilmington  Street,  Raleigh, 
NC  27602,  has  filed  an  application- 
declaration  under  sections  32  and  33  of 
the  Act  and  rule  53  under  the  Act. 

Progress  Energy  owns,  directly  or 
indirectly,  all  of  the  issued  and 
outstanding  common  stock  of  three 
public-utility  subsidiaries:  Carolina 
Power  &  Light  Company  ("CP&L"), 
which  generates,  transmits,  purchases 
and  sells  electricity  in  parts  of  North 


Carolina  and  South  Carolina;  Florida 
Power  Corporation  ("Florida  Power"), 
which  generates,  transmits,  purchases 
and  sells  electricity  in  parts  of  Florida; 
and  North  Carolina  Natural  Gas 
Corporation  ("NCNG"),  which 
distributes  gas  at  retail  in  parts  of  North 
Carolina.  CoHectively,  CP&L,  Florida 
Power  and  NCNG  are  referred  to  as  the 
"Utility  Subsidiaries."  Together,  the 
Utility  Subsidiaries  provide  electric 
service  to  approximately  2.8  million 
wholesale  and  retail  customers  in  parts 
of  North  Carolina,  South  Carolina  and 
Florida  and  natural  gas  or  gas 
transportation  service  to  approximately 
120,000  residential,  commercial, 
agricultural  and  industrial  customers, 
all  in  North  Carolina. 

By  order  dated  December  12,  2000,  in 
File  No.  70-9659,  as  modified  by  orders 
dated  September  20.  2001  and  March 
15,  2002  in  File  No.  9909  (together, 
"Financing  Orders"),'  the  Commission 
authorized  Progress  Energy,  the  Utility 
Subsidiaries  and  Progress  Energy's 
direct  and  indirect  nonutility 
subsidiaries  to  engage  in  a  program  of 
external  and  intrasystem  financing,  to 
organize  and  acquire  the  equity 
securities  of  specified  types  of  new 
subsidiaries,  to  pay  dividends  out  of 
capital  or  unearned  surplus,  and  to 
engage  in  other  related  financial  and 
structural  transactions  from  time  to  time 
through  September  30,  2003.  Under  the 
Financing  Orders,  Progress  is  currently 
authorized:  (1)  To  issue  and  sell 
common  stock,  preferred  stock  or  other 
forms  of  preferred  securities  and 
unsecured  long-term  debt  securities  in 
an  aggregate  amount  at  any  time 
outstanding  not  to  exceed  $7.5  billion; 
(2)  to  issue  and  sell  commercial  paper 
and  other  forms  of  unsecured  short-term 
indebtedness  in  an  aggregate  principal 
amount  at  any  time  outstanding  not  to 
exceed  S2.5  billion;  and  (3)  to  provide 
guarantees  and  other  forms  of  credit 
support  ("Guarantees")  on  behalf  or  for 
the  benefit  of  its  subsidiaries  in  an 
aggregate  or  nominal  amount  not  to 
exceed  S2  billion  at  any  time 
outstanding. 

Under  the  terras  of  the  Financing 
Orders,  Progress  Energ}'  is  authorized  to 
use  proceeds  from  the  sale  of  securities 
to  make  investments  in  and  to  provide 
Guarantees  with  respect  to  the 
obligations  of  exempt  wholesale 
generators  ("EWGs")  and  foreign  utility 
companies  ("FUCOs").  Progress 
Energy's  aggregate  investment  (as 
defined  under  rule  53)  in  EWGs  and 
FUCOs  currently  does  not  exceed  50% 


of  its  consolidated  retained  earnings 
(also  as  defined  in  rule  53).  Progress 
Energy's  aggregate  investment  in  EWGs 
is  currently  $965  million,  or  47%  of 
Progress  Energy's  consolidated  retained 
earnings  for  the  four  quarters  ended 
December  31,  2001  ($2.07  billion).^ 
Progress  Energy  does  not  currently  hold 
an  interest  in  any  FUCO. 

Progress  Energy  requests,  under  rule 
53(c),  authority  to  use  the  proceeds  of 
authorized  financing  (including 
GucU-antees)  to  increase  its  aggregate 
investment  in  EWGs  and  FUCOs  to  $4 
billion  ("EWG/FUCO  Investment 
Limit").  The  proposed  EWG/FUCO 
Investment  Limit  is  equal  to 
approximately  200%  of  Progress 
Energy's  consolidated  retained  earnings 
for  the  four  quarters  ended  December 
31,  2001.  Accordingly.  Progress  Energy 
requests  that  the  Commission  issue  an 
order  under  rule  53(c)  to  allow  Progress 
Energy  to  utilize  the  proceeds  from  the 
issuance  of  equity  and  debt  securities 
and  to  issue  Guarantees,  within  the 
limits  specified  under  the  Financing 
Orders  (or  any  order  or  orders 
subsequently  issued  that  extend  or 
renew  Progress  Energy's  authorization 
under  the  Financing  Orders),  to  finance 
investments  in  EWGs  and  FUCOs  in  an 
amount  up  to  the  proposed  EWG/FUCO 
Investment  Limit. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretan: 

|FR  Doc.  02-9628  Filed  4-18-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27519] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

April  15.  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration{s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 


'  See  Progress  Energy,  Inc..  et  ai.  Holding  Co.  Act 
Release  Nos.  27297  (Dec.  12.  2000).  27440  (Sept.  20, 
2001).  and  27500  (Mar.  15,  2002). 


■^  Progress  Energy,  through  an  indirect  whoUy- 
owned  subsidiary'.  Progress  Ventures,  Inc..  holds  all 
of  the  equity  securities  of  seven  EWGs.  as  defined 
in  section  32  of  the  Act. 
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Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  WTiting  by 
May  6.  2002,  to  the  Secretar\'.  Securities 
and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant{s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  ser\'ice  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify'  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  anv  notice  or  order  issued  in  the 
matter.  After  May  6,  2002,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Xcel  Energy,  Inc..  et  al.  (70-10059) 

Xcel  Energy.  Inc.,  ("Xcel"),  a 
registered  holding  company,  and  its 
wholly  owned  subsidiary',  NRG 
Acquisition  Company,  LLC 
("Acquisition  Company,"  and  together 
with  Xcel,  "Applicants"),  both  located 
at  800  Nicollet  Mall,  Mirmeapolis, 
Minnesota  55402,  have  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  11, 12(b),  32  and  33  of 
the  Act  and  rules  51,  53.  54  and  58 
under  the  Act.  The  Commission  initially 
issued  a  notice  of  the  filing  of  the 
application-declaration  on  March  15. 
2002  (HCAR  No.  27498)  ("Initial 
Notice").  This  supplemental  notice 
supersedes  the  Initied  Notice.^ 

Applicants  propose  to  commence  a 
tender  or  exchange  offer  ("Exchange 
Offer")  for  Xcel  to  acquire  the 
outstanding  common  stock  of  NRG 
Energy,  Inc.  ("NRG"),^  a  Delaware 
corporation  and  a  majority  owned 
indirect  subsidiary  of  Xcel,^  under  the 


'  A  request  for  a  hearing  was  filed  by  an 
intervenor  (  intenenor")  with  the  Commission  on 
.April  5.  2002.  responding  to  the  Initial  Notice,  On 
April  10.  2002.  .Applicants  filed  a  response  to  the 
request  for  a  hearing.  On  April  12.  2002.  the 
Intervenor  filed  an  additional  request  for  a  hearing 
raising  an  additional  question. 

•^  NRG  is  an  independent  power  producer  and  a 
leading  global  energy  company,  primarily  engaged 
in  the  acquisition,  development,  ownership  and 
operation  of  power  generation  facilities  and  the  sale 
of  energy,  capacity  and  related  products.  NRG's 
common  stock  is  publicly  traded  and  listed  on  the 
New  York  Stock  Exchange  under  the  symbol 
"NRG." 

3  Xcel  indirectly  owns  shares  of  NRG's  common 
stock  through  its  wholly  owned  subsidiary,  Xcel 
Energy  Wholesale  Group.  Inc.  ("Wholesale").  Xcel 
owns  147,604,500  shares  of  NRG's  Class  A  Common 
Stock,  each  of  which  is  convertible  at  any  time  into 
one  share  of  NRG's  Common  Stock.  The  Class  .\ 
Common  Stock  represents  74.3%  of  all  of  the 
outstanding  shares  of  both  classes  of  NRG's 


terms  of  a  plan  approved  by  Xcel's 
board  of  directors  on  April  4,  2002.  In 
the  Exchange  Offer,  Xcel  proposes  to 
acquire  the  outstanding  publicly  held 
shares  of  NRG,  representing 
approximately  a  26  percent  minority 
interest,  by  exchanging  NRG  common 
stock  for  0.50  shares  of  Xcel  common 
stock  in  the  Exchange  Offer  in  a  tax-free 
exchange. "i  Applicants  also  propose  to 
acquire  the  balance  of  the  shares  of 
NRG's  common  stock  not  tendered  in 
the  Exchange  Offer  by  means  of  a  short- 
form  merger  permitted  under  Delaware 
law  ("Short-Form  Merger").  Xcel 
proposes  to  issue  up  to  33.394,564 
shares  of  its  common  stock  in  exchange 
for  NRG's  common  stock  obtained  in  the 
Exchange  Offer  and  Short-Form 
Merger.^ 

Under  the  terms  of  the  Exchange 
Offer,  in  order  to  be  successful,  enough 
shares  of  NRG  common  stock  will  need 
to  be  tendered  so  that  Xcel's  ownership 
level  of  NRG  reaches  90  percent.  If  the 
Exchange  Offer  results  in  90  percent 
ownership.  Wholesale  will  contribute 
enough  shares  of  NRG  common  stock  to 
Acquisition  Company  to  permit  Xcel  to 
own  at  least  90  percent  of  NRG. 
Subsequently,  Acquisition  Company 
will  merge  through  the  Short-Form 
Merger  with  and  into  NRG.  Each 
outstanding  share  of  NRG  common 
stock  not  acquired  in  the  Exchange  Offer 
will  be  converted  in  the  Short-Form 
Merger  into  the  right  to  receive  0.50 
shares  of  Xcel  in  the  Exchange  Offer. 
After  completion  of  the  Exchange  Offer 
and  the  Short-Form  Merger.  Xcel  will 
own  NRG  as  an  indirect,  wholly  owned 
subsidiarv'.  Xcel  states  that  its 
investment  in  NRG  will  be  included  as 
part  of  Xcel's  investment  in  exempt 
wholesale  generators  and  foreign  utility 
companies  for  purposes  of  sections  32 
and  33  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-9629  Filed  4-18-02;  8:45  am] 
BILLING  CODE  8010-01-P 


common  shares  combined.  Because  each  share  of 
Class  A  Common  Stock  entitles  Xcel  to  ten  vote.'^. 
Xcel  currently  holds  96.7%  of  the  combined  voting 
power  of  all  of  NRG's  outstanding  common  shares 

•*  I'nder  the  terms  of  the  Exchange  Offer,  on 
February  14.  2002.  the  Xcel  board  of  directors 
originaliv  approved  an  exchange  rate  of  0.4846 
shares,  as  noticed  in  the  Initial  Notice 
Subsequently,  on  .April  4,  2002.  the  Xcel  board  of 
directors  announced  an  increase  in  the  exchange 
ratio  to  0.50  shares  of  Xcel  common  stock  for  each 
outstanding  share  of  ,NRG  common  stock.  This 
represents  an  increase  of  approximately  3.2% 

5  The  shares  of  Xcel's  common  stock  to  be  issued 
in  the  Exchange  Offer  and  the  Short-Form  Merger 
will  come  from  Xcel's  authorized  but  unissued 
shares. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25525:812-12778] 

Nations  Fund  Trust,  et  al.;  Notice  of 
Application 

April  15.2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  permit 
certain  series  of  Nations  Funds  Trust 
("NFST")  to  acquire  all  of  the  assets  and 
liabilities  of  certain  series  of  Nations 
Fund  Trust  ("NFT").  Nations  Fund.  Inc. 
("NFI"),  and  Nations  Reser\'es  ("NR") 
(the  "Reorganization ').  Because  of 
certain  affiliations,  applicants  may  not 
rely  on  rule  17a-8  under  the  Act. 

Applicants:  NFT.  NFI,  NR,  NFST  and 
Banc  of  America  Advisors.  LLC  (  "BA 
Advisors"). 

Filing  Dates:  The  application  was 
filed  on  Februan,'  5,  2002.  and  amended 
on  April  11.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretar\-  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  8.  2002.  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  ser\'ice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary'. 

ADDRESSES:  Secretar\'.  SEC.  450  Fifth 
Street.  NVV.,  Washington.  DC  20549- 
0609.  Applicants.  One  Bank  of  America 
Plaza.  101  South  Tr\on  Street, 
Charlotte.  NC  28255. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Y.  Greenlees.  Senior  Counsel, 
(202)  942-0581,  or  Mar>'  Kav  Freeh, 
Branch  Chief,  (202)  942-0564  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
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SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summan*  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  NVV.,  Washington,  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  NFT.  a  Massachusetts  business 
trust,  NFl.  a  Maryland  corporation,  and 
NR,  a  Massachusetts  business  trust,  are 
open-end  management  investment 
companies  registered  under  the  Act. 
NFT  currently  offers  33  series,  all  of 
which  will  participate  in  the 
Reorganization.  NFI  offers  four  series, 
all  of  which  will  participate  in  the 
Reorganization.  NR  currently  offers  13 
series,  all  of  which  will  participate  in 
the  Reorganization.  The  series  of  NFT. 
NFI,  and  NR  are  collectively  referred  to 
as  the  "Acquired  Funds."  Four  of  the 
Acquired  Funds  are  feeder  funds 
("Acquired  Feeder  Funds ')  that  invest 
all  of  their  assets  in  corresponding 
master  portfolios  ("Master  Portfolios") 
of  Nations  Master  Investment  Trust 
("NMIT"),  a  Delaware  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company. 

2.  NFST,  a  Delaware  business  trust,  is 
an  open-end  management  investment 
company  registered  under  the  Act. 
NFST  is  organizing  37  new  series  (the 
"Acquiring  Funds,"  and  together  with 
the  Acquired  Funds,  the  "Funds").' 
Four  of  the  Acquiring  Funds  will  be 
feeder  funds  ("Acquiring  Feeder 
Funds,"  together  with  the  Acquired 
Feeder  Funds,  the  "Feeder  Funds ')  that 
will  invest  all  of  their  assets  in 
corresponding  Master  Portfolios  of 
NMIT.2 


'  A  registration  statement  for  the  37  shell 
Acquiring  Funds  was  filed  with  the  SEC  on  October 
16,  2001.  and  became  effective  on  January  1.  2002 

2  The  Acquired  Funds  and  the  corresponding 
Acquiring  Funds  are:  (i)  NFT  Nations  Georgia 
Intermediate  Municipal  Bond  Fund  and  NFT 
Nations  Georgia  Municipal  Bond  Fund  into  NFST 
Nations  Georgia  Intennediate  Municipal  Bond 
Fund;  (ii)  NFT  Nations  Maryland  Intermediate 
Municipal  Bond  Fund  and  NFT  Nations  Man'land 
Municipal  Bond  Fund  into  NFST  Nations  Mar\land 
Intermediate  Municipal  Bond  Fund:  (iii)  NFT 
Nations  North  Carolina  Intermediate  Municipal 
Bond  Fund  and  NFT  Nations  North  Carolina 
Municipal  Bond  Fund  into  NFST  Nations  North 
Carolina  Intermediate  Municipal  Bond  Fund:  (iv) 
NFT  Nations  South  Carolina  Intermediate 
Municipal  Bond  Fund  and  NFT  Nations  South 
Carolina  Municipal  Bond  Fund  into  NFST  Nations 
South  Carolina  Intennediate  Municipal  Bond  Fund: 
(v)  NFT  Nations  Tennessee  Intennediate  Municipal 
Bond  Fund  and  NFT  Nations  Tennessee  Municipal 
Bond  Fund  into  NFST  Nations  Tennessee 
Intermediate  Municipal  Bond  Fund:  (vi)  NFT 
Nations  Texas  Intermediate  Municipal  Bond  Fund 
and  NFT  Nations  Texas  Municipal  Bond  Fund  into 
NFST  Nations  Texas  Intermediate  Municipal  Bond 
Fund;  (vii)  NFT  Nations  Virginia  Intermediate 
Municipal  Bond  Fund  and  NFT  Nations  Virginia 


3.  BA  Advisors  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  serves  as 
investment  adviser  for  the  Acquired 
Funds  that  are  not  Feeder  Funds  as  well 
as  the  Acquired  Feeder  Funds' 
corresponding  Master  Portfolios.  The 
Acquired  Funds  that  are  not  Feeder 
Funds  and  the  Acquired  Feeder  Funds' 
corresponding  Master  Portfolios  are 
currently  subadvised  by  Gartmore 
Global  Partners  ("Gartmore").  Marsico 
Capital  Management,  LLC  ("Marsico 
Capital"),  INVESCO  Global  Asset 
Management  (N.A.),  bic.  ("INVESCO"). 
Putnam  Investment  Management  LLC 
( "Putnam").  Brandes  Investment 
Partners,  L.P.  ("Brandes"),  or  Banc  of 
America  Capital  Management,  LLC 


Municipal  Bond  Fund  into  NFST  Nations  Virginia 
Intermediate  Municipal  Bond  Fund:  (viii)  NFT 
Nations  Capital  Growth  Fund  and  NFT  Nations 
.Aggressive  Growth  Fund  into  NFST  Nations  Capital 
Growth  Fund,  (ix)  NFT  Nations  Strategic  Growth 
Fund  and  NR  Nations  Blue  Chip  Fund  into  NFST 
Nations  Strategic  Growth  Fund:  (x)  NR  Nations 
Government  Reserves  and  NFT  Nations 
Government  Monuv  Market  Fund  into  NFST 
Nations  Government  Reserves:  (xi)  NR  Nations  Cash 
Reserves  and  NFI  Nations  Prime  Fund  into  NFST 
Nations  Cash  Reserves;  (xii)  NR  Nations  Treasury 
Reserves  and  NF!  Nations  Treasury  Fund  into  NF'ST 
Nations  Treasurv  Reserves:  (xiii)  NR  Nations 
Convertible  Securities  Fund  and  NFI  Nations  Equity 
Income  Fund  into  NFST  Nations  Convertible 
Securities  Fund:  (xiv)  NFT  Nations  Tax  Exempt 
Fund  into  NFST  Nations  Tax-Exempt  Reserves;  (xv) 
.NFT  Nations  Value  Fund  into  NFST  Nations  Value 
Fund,  (xvi)  NFT  Nations  MidCap  Growth  Fund  into 
NFST  Nations  MidCap  Growth  Fund;  (xvii)  NFT 
Nations  LargeCap  Index  Fund  into  NFST  Nations 
LargeCap  Index  Fund;  (xviii)  NFT  Nations  Managed 
Index  Fund  into  NFST  Nations  Managed  Index 
Fund:  (xix)  NFT  Nations  SmallCap  Index  Fund  into 
NFST  Nations  SmallCap  Index  Fund;  (xx)  NFT 
Nations  Short-Intermediate  Government  Fund  into 
NFST  Nations  Short-Intermediate  Government 
Fund:  (xxi)  NFT  Nations  Municipal  Income  Fund 
into  NFST  Nations  Municipal  Income  Fund;  (xxii) 
NFT  Nations  Short-Term  Municipal  Income  Fund 
into  NFST  Nations  Short-Term  Municipal  Income 
Fund;  (xxiii)  NFT  Nations  Intermediate  Municipal 
Bond  Fund  into  NFST  Nations  Intermediate 
Municipal  Bond  Fund;  (xxiv)  NFT  Nations  Short- 
Term  Income  Fund  into  NFST  Nations  Short-Term 
Income  Fund:  (xxv)  NFT  Nations  Strategic  Income 
Fund  into  NFST  Nations  Strategic  Income  Fund; 
(xxvi)  NFT  Nations  Bond  Fund  into  NFST  Nations 
Bond  Fund;  (xxvii)  NFT  Nations  Florida 
Intermediate  Municipal  Bond  Fund  into  NFST 
Nations  Florida  Intennediate  Municipal  Bond 
Fund:  (x.xviii)  NFT  Nations  Florida  Municipal  Bond 
Fund  into  NFST  Nations  Florida  Municipal  Bond 
Fund:  (xxix)  NFI  Nations  Small  Company  Fund  into 
NFST  Nations  Small  Company  Fund;  (xxx)  NR 
Nations  Municipal  Reserves  into  NFST  Nations 
Municipal  Reserves;  (xxxi)  NR  Nations  Money 
Market  Reserves  into  NFST  Nations  Money  Market 
Reserves:  (xxxii)  NR  Nations  California  Tax-Exempt 
Reserves  into  NFST  Nations  California  Tax-Exempt 
Reserves:  (xxxiii)  NR  Nations  California  Municipal 
Bond  Fund  into  NFST  Nations  California  Municipal 
Bond  Fund;  (xxxiv)  ?MR  Nations  Emerging  Markets 
Fund  into  NFST  Nations  Emerging  Markets  Fund; 
(xxxv)  NR  Nations  International  Value  Fund  into 
NFST  Nations  International  Value  Fund;  (xxxvi)  NR 
Nations  International  Equity  Fund  into  NFST 
Nations  International  Equity  Fund;  and  (xxxvii)  NR 
Nations  Intermediate  Bond  Fund  into  NFST  Nations 
Intennediate  Bend  Fund. 


("BACAP"),  which  are  investment 
advisers  registered  under  the  Advisers 
Act.  BA  Advisors  also  will  be  the 
investment  adviser,  and  Gartmore, 
Marsico  Capital,  INVESCO.  Putnam. 
Brandes.  and  BACAP  also  will  be  the 
investment  subadvisers,  respectively, 
for  the  Acquiring  Funds  that  are  not 
Feeder  Funds,  and  the  Acquiring  Feeder 
Funds'  corresponding  Master  Portfolios. 
BA  Advisors,  BACAP  and  Marsico 
Capital  are  wholly-owned  subsidiaries 
of  Bank  of  America  Corporation. 
Gartmore.  INVESCO,  Putnam,  and 
Brandes  are  not  affiliated  persons  of  BA 
Advisors  or  any  other  company  in  the 
Bank  of  America  Group  (as  defined 
below). 

4.  Bank  of  America  Corporation,  Bank 
of  America,  N.A.,  and/or  certain  of  their 
affiliates  that  are  under  common  control 
with  BA  Advisors  (the  "Bank  of 
America  Group")  hold  of  record,  in  their 
name  and  in  the  names  of  their 
nominees,  more  than  5%  (and  in  some 
cases,  more  than  25%)  of  the 
outstanding  voting  securities  of  each  of 
the  Acquired  Funds.  Except  for  a 
limited  number  of  securities  of  certain 
Acquired  Funds  that  are  held  by 
companies  of  the  Bank  of  America 
Group  in  their  owm  accounts,  such 
securities  are  held  for  the  benefit  of 
others  in  a  trust,  agency,  custodial,  or 
other  fiduciary  or  representative 
capacity. 

5.  On  October  10,  2001,  the  board  of 
trustees  of  NFST  (the  "Acquiring 
Funds"  Board")  and  the  boards  of 
directors  or  trustees  of  NFT,  NFI,  and 
NR  (the  "Acquired  Funds'  Boards," 
together  with  the  Acquiring  Funds' 
Board,  the  "Boards"),  including  all  of 
the  directors  or  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2{a)(19)  of  the  Act 
("Independent  Members"),  of  the 
respective  Funds,  approved  an 
agreement  and  plan  of  reorganization 
(each  a  "Plan"  and  collectively,  the 
"Plans")  on  behalf  of  each  Acquiring 
Fund  and  Acquired  Fund.  Under  the 
Plans,  on  the  date  following  the  closing 
date  ("Closing  Date"),  which  is 
currently  anticipated  to  be  on  or  about 
May  10,  2002  (or  May  17,  2002,  for 
Nations  Small  Company  Fund,  Nations 
California  Municipal  Bond  Fund  and 
Nations  Value  Fund),  each  class  of  each 
Acquiring  Fund  will  acquire  all  of  the 
assets  and  liabilities  of  the 
corresponding  class  of  the  Acquired 
Fund  in  exchange  for  shares  of 
designated  classes  of  the  Acquiring 
Fund  that  have  an  aggregate  net  asset 
value  equal  to  the  value  of  the  class  of 
the  Acquired  Fund's  net  assets, 
determined  as  of  the  Closing  Date  unless 
mutually  agreed  otherwise  ("Valuation 
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Time").  The  value  of  the  assets  will  be 
determined  in  accordance  with  NFT's, 
NFI's.  NR's.  and  NFST's  then  current 
valuation  procedures  stated  in  their 
prospectuses.  On  the  date  following 
each  Closing  Date,  the  Acquired  Funds 
will  make  a  pro  rata  distribution  of 
shares  of  the  Acqiiiring  Fund  to  its 
shareholders  and  liquidate. 

6.  Applicants  state  that  the  Acquiring 
Funds  will  pursue  investment  objectives 
and  follow  principal  investment 
strategies  that  are  either  identical  or 
similar  to  those  of  the  Acquired  Funds. 
Each  of  the  Acquired  Funds  has 
multiple  classes  of  shares,  and  the 
respective  Acquiring  Fund  will  have  the 
same  classes  of  shares. '  Applicants  state 
that  the  distribution  and  shareholder 
servicing  arrangements  for  the 
respective  classes  of  the  Acquired  Fund 
are  identical  or  similar  to  the 
arrangements  of  the  corresponding 
classes  of  the  Acquiring  Fund.  For 
purposes  of  calculating  any  deferred 
sales  charge,  each  Acquired  Fund's 
shareholders  will  be  deemed  to  have 
held  shares  of  the  respective  Acquiring 
Fund  since  the  date  the  shareholder 
initially  purchased  shares  of  the 
Acquired  Fund.  No  sales  charge  will  be 
imposed  in  connection  with  the 
Reorganization.  Each  Plan  provides  that 
its  respective  Acquired  Fund  will  be 
responsible  for  the  expenses  associated 
with  the  Reorganization.  To  the  extent 
that  such  expenses  exceed  contractual 
total  operating  expense  ratio  caps  in 
place  for  any  such  Acquired  Fund.  BA 
Advisors  or  any  of  its  affiliates  will  bear 
such  excess  expenses. 

7.  The  Boards,  including  all  of  the 
Independent  Members,  found  that 
participation  in  the  Reorganization  is  in 
the  best  interest  of  each  of  their 
respective  Funds  and  that  the  interests 
of  each  Fund's  existing  shareholders 
will  not  be  diluted  as  a  result  of  the 
Reorganization.  In  approving  the 
Reorganization,  the  Boards  considered, 
among  other  things:  (a)  The  potential 
effect  of  the  Reorganization:  (b)  the 
respective  expense  ratios  of  the  Funds: 
(c)  the  compatibility  of  the  investment 
objectives  and  investment  strategies  of 
the  Funds;  (d)  the  terms  and  conditions 
of  the  Reorganization;  and  (e)  the  tax- 
free  nature  of  the  Reorganization.  The 
Boards  also  noted  that  the  Acquired 
Funds  will  be  responsible  for  the 
expenses  associated  with  the 
Reorganization,  and  considered 
potential  benefits  of  the  Reorganization 
to  BA  Advisors  and  its  affiliates. 


•'  In  addition  to  the  same  classes  of  shares,  some 
of  the  .Acquiring  Funds  also  will  offer  additional 
classes  of  shares. 


8.  Each  Plan  may  be  terminated  by 
mutual  wTitten  consent  of  the  Acquiring 
Fund  and  the  Acquired  Fund  at  any 
time  through  the  Closing  Date.  In 
addition,  either  Board  may  terminate 
the  Plan  under  certain  circumstances 
specified  in  the  Plan.  The 
consummation  of  the  Reorganization  is 
subject  to  the  following  conditions:  (a) 
A  registration  statement  under  the 
Securities  Act  of  1933  for  the  Acquiring 
Funds  will  have  become  effective:  (b) 
the  Acquired  Funds'  shareholders  will 
have  approved  their  respective  Plan:  (c) 
applicants  will  have  received  exemptive 
relief  from  the  SEC  with  respect  to  the 
issues  in  the  application:  (d)  the  Funds 
will  have  received  an  opinion  of 
counsel  concerning  the  tax-free  nature 
of  the  Reorganization:  and  (e)  the 
Acquired  Fund  will  have  declared  a 
dividend  to  distribute  substantially  all 
of  its  investment  company  taxable 
income  and  net  capital  gain,  if  any.  to 
its  shareholders.  Applicants  agree  not  to 
make  any  changes  to  the  Plan  that 
materially  affect  the  application  without 
prior  SEC  staff  approval. 

9.  Definitive  proxy  solicitation 
materials  have  been  filed  with  the  SEC 
and  were  mailed  to  the  Acquired  Funds' 
shareholders  on  or  about  January  14, 
2002.  A  special  meeting  of  the  Acquired 
Funds'  shareholders  was  held  on  March 
27.  2002,  at  which  time  the  Acquired 
Funds'  shareholders  approved  their 
respective  Plan. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  that  person,  acting  as 
principal,  from  selling  any  security  or 
other  property  to,  or  purchasing  any 
security  or  other  property  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  that 
directlv  or  indirectly  owns,  controls,  or 
holds  with  power  to  vote  5%  or  more 

of  the  outstanding  voting  securities  of 
the  other  person:  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled  or  held  with  power  to 
vote  bv  the  other  person:  (c)  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person:  and  (d)  if  the 
other  person  is  an  investment  company, 
anv  investment  adviser  of  that  company, 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser. 


common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  state  that  the  Bank  of 
America  Group  holds  of  record  more 
than  5%  (and  in  some  cases,  more  than 
25%)  of  the  outstanding  voting 
securities  of  each  of  the  Acquired 
Funds.  Because  of  this  ownership, 
applicants  state  that  the  Funds  may  be 
deemed  affiliated  persons  for  reasons 
other  than  those  .set  forth  in  rule  1 7a- 
8  and  therefore  unable  to  rely  on  the 
rule.  Applicants  request  an  order 
pursuant  to  section  17(b)  of  the  Act 
exempting  them  from  section  17(a)  to 
the  extent  necessary  to  consummate  the 
Reorganization. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

5.  Applicants  submit  that  the  terms  of 
the  Reorganization  satisf\'  the  standards 
.set  forth  in  section  17(b).  Applicants 
note  that  the  Boards,  including  all  of  the 
Independent  Members,  found  that 
participation  in  the  Reorganization  is  in 
the  best  interests  of  each  Fund  and  that 
the  interests  of  the  existing  shareholders 
of  each  Fund  will  not  be  diluted  as  a 
result  of  the  Reorganization.  Applicants 
also  note  that  the  Reorganization  will  be 
based  on  the  Funds'  relative  net  asset 
\alues. 

For  the  Commission,  by  the  Division  of    - 
Investment  Management,  under  delegated 
authority 

Margaret  H.  McFarland. 
Deputy  SecrHan,-. 
IFR  Doc.  02-9626  Filed  4-18-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45731;  File  No.  SR-CBOE- 
2001-62] 

Self-Regulatory  Organizations;  Order 
Approving  Propoeed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Minimum  Trading 
Increments  for  Spread,  Straddle,  and 
Combination  Orders  in  Options  on  the 
SAP  500  Index 

April  11,2002. 

On  December  13,  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
{"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  CBOE  Rule  6.42.  Minimum 
Increments  for  Bids  and  Offers,  to 
require  that  bids  and  offers  on  spread, 
straddle,  or  combination  orders  in 
options  on  the  S&P  500  Index  ("SPX"), 
except  for  box  spreads,  be  expressed  in 
decimal  increments  no  smaller  than 
$0.05.  In  addition,  the  proposed  rule 
change  adds  new  interpretation  .05  to 
CBOE  to  define  the  term  "box  spreads." 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  March  5,  2002. ^ 

The  Commission  finds  that  the 
proposed  rule  change  in  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange^  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,^  which,  among  other  things, 
requires  that  the  Exchange's  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  facilitate 
transactions  in  securities.  The 
commission  believes  that  requiring  bids 
and  offers,  in  spread,  straddle,  and 
combination  orders  in  SPX  options  to  be 
expressed  in  decimal  increments  no 
smaller  that  $0.05  should  increase  the 
ability  of  SPX  options  traders  to  execute 
these  types  of  orders  efficiently  by 
reducing  the  number  of  steps  necessary 


to  break  the  orders  down  into  the 
required  contract  quantities  and  prices. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-CBOE-2001- 
62)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-9630  Filed  4-18-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45746;  File  No.  SR-NASD- 
97-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  5  and  7 
to  a  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  the  Eligibility 
of  Claims  for  ArbKration 

April  12.  2002. 

On  June  24,  1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiaries  NASD  Regulation,  Inc. 
("NASD  Regulation")  and  NASD 
Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution"),'  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b— 4  thereunder  ^  to 
amend  NASD  Rules  10304,  10307,  and 
10324  of  the  NASD's  Code  of 
Arbitration  Procedure  ("Code").  Notice 
of  the  proposed  rule  change  and 
Amendment  Nos.  1,  2,  3,  and  4  thereto 
was  published  for  comment  in  the 
Federal  Register  on  January  6,  1998.* 
The  NASD  filed  Amendment  Nos.  5,  6, 
and  7  to  the  proposal  on  March  20, 
1998;  September  30,  1999;  and  March 
15,  2002,  respectively.^  The 


•ISU.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  Securities  Exchange  .■\ct  Release  No.  45479 
(February  26.  2002),  67  FR  10026. 

*In  approving  this  proposed  rule  change,  the 
Commission  notes  that  if  has  considered  its  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(0. 

'15U.S.C.  78f. 

6  15U.S.C.  78f(b)(5). 


'  15  U.S.C.  78s(b)(2). 

»17CFR  200.30-3(a)(12). 

'  The  origiiidl  rule  filing  and  Amendment  Nos.  1 
to  6  were  filed  by  the  NASD  through  NASD 
Regulation,  of  which  the  Office  of  Dispute 
Resolution  ("ODR")  was  a  part  before  July  9.  2000. 
On  that  date.  ODR  became  a  separate,  wholly 
owned  subsidiary  of  the  NASD,  known  as  NASD 
Dispute  Resolution,  Inc.  The  NASD  filed 
Amendment  .\o  7  through  NASD  Dispute 
Resolution. 

2 15  U.S.C.  78s(b)(l). 

M7CFR240  19l>-4. 

*  See  Securities  Exchange  Act  Release  No.  39487 
(December  23.  1997).  63  FR  588. 

""  See  letter  to  Katherine  A.  England.  Division  of 
Market  Regulation  ("Division"),  Commission,  from 
John  M.  Ramsey.  Vice  President  and  Deputy 
General  Counsel.  NASD  Regulation,  dated  March 


Commission  is  publishing  this  notice  of 
Amendment  Nos.  5  and  7  to  solicit 
comments  on  proposed  rule  change,  as 
amended,  from  interested  persons.  To 
date,  the  Commission  has  received  ten 
comments  on  the  proposal." 

I.  Text  of  Proposed  Rule  Change 

The  NASD  has  proposed  amendments 
to  the  provisions  of  the  Code  that  govern 
the  eligibility  of  claims.  The  proposed 
rule  change,  as  amended,  is  set  forth 
below.  The  base  text  is  taken  from  the 
proposed  rule  change  that  the 
Commission  published  for  comment  in 
1998.  Additional  language  proposed  by 
the  NASD  in  Amendment  No.  5  is 
italicized;  language  deleted  by 
Amendment  No.  5  is  in  brackets. 

10304.  Time  Limit  on  Eligibility  of 
Claims  for  Arbitration;  Procedures  for 
Determining  Eligibility  Under  This  Rule 

This  rule  describes  when  a  claim 
must  be  filed  in  order  to  be  eligible  for 
arbitration,  how  and  when  parties  may 
challenge  the  eligibility  of  claims,  and 
the  Director's  role  in  determining 
eligibility. 

(a)  Claims  eligible  for  arbitration  and 
the  Director's  role  in  determining  the 
eligibility  of  claims. 

(1)  Any  filed  claim  is  eligible  for 
arbitration  unless  the  Director  decides  it 
is  ineligible.  The  Director  may  decide  a 
claim  is  ineligible  only  if: 

(A)  A  party  that  is  responding  to  a 
claim,  the  responding  party,  asks  the 
Director  to  decide  that  the  claim  is 
ineligible;  and 


18,  1998  ("Amendment  No.  5");  letter  to  Richard  C. 
Strasser,  Division,  Commission  dated  September  27, 
1999  ("Amendment  No.  6");  letter  to  Florence 
Harmon,  Division.  Commission,  from  Laura 
Gansler,  Counsel,  NASD  Dispute  Resolution,  dated 
March  15,  2002  ("Amendment  No.  7").  As 
explained  in  Section  III  infra,  the  Commission  is 
not  seeking  comment  on  Amendment  No.  6  because 
it  has  been  superceded  by  Amendment  No.  7. 
^  See  letter  to  Margaret  McFarland,  Deputy 
Secretary.  Commission,  from  Seth  E.  Lipner, 
Deutsch  &  Lipner,  dated  December  11,  1997;  letter 
to  Commission  from  Donald  G.  McGrath.  Falk  & 
Siemer,  dated  December  29. 1997:  letter  to  Jonathan 
G.  Katz,  Secretary,  Commission,  from  Scot  D. 
Bernstein,  dated  January  22, 1998;  letter  to  Jonathan 
G.  Katz,  Secretary,  Commission,  from  William  ]. 
Fitzpatrick,  dated  January  23,  1998;  letter  to 
Jonathan  G.  Katz,  Secretar\',  Commission,  from  Paul 
Dubow,  Chairman,  Arbitration  Subcommittee, 
Securities  Industry  Association  ("SIA"),  dated 
January  27,  1997;  letter  to  Jonathan  G.  Katz, 
Secretary,  Commission,  from  Morton  Levy,  dated 
January  27,  1998;  letter  from  Philip  M.  Aidikoff, 
President,  Public  Investors  Arbitration  Bar 
Association,  to  Linda  Feinberg.  President,  NASD 
Dispute  Resolution,  dated  March  8,  2002;  e-mail  to 
Catherine  McGuire  and  Robert  Love,  Division, 
Commission,  from  C.  Thomas  Mason,  dated  March 
20,  2002;  e-mail  to  Catherine  McGuire.  Division. 
Commission,  from  Jerry  Stanley,  dated  March  20, 
2002;  e-mail  to  Catherine  McGuire  and  Robert  Love, 
Division,  Commission,  from  Joel  A.  Goodman,  et 
al.  dated  March  22,  2002. 
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(B)  The  Director  determines  that  the 
claim  is  based  on  an  occurrence  or  event 
that  took  place  6  years  or  more  before 
the  claim  was  filed. 

(2)  The  6  year  eligibility  period  in 
paragraph  (a)(1)(B)  will  be  extended 
only  for  the  length  of  time  that  a  claim 
is  pending  in  court.  (The  eligibility 
period  will  not  be  extended  during  any 
period  in  which  a  responding  party 
fraudulently  concealed  facts  from  the 
claimant.) 

(b)  Procedures  for  challenging 
eligibility  and  new  time  periods  for 
answering  and  delivering  documents. 

(1)  If  a  responding  party  wants  the 
Director  to  decide  whether  a  claim  is 
ineligible: 

(A)  A  responding  party  must  serve  a 
written  request  on  the  Director  and  all 
the  other  parties  to  the  arbitration;  and 

(B)  A  responding  party  must  serve  the 
written  request  no  later  than  30  days 
after  the  responding  party  was  ser\'ed 
the  Statement  of  Claim.  (Rule  10314(c) 
explains  how  to  serve  a  document.) 

(2)  To  oppose  the  written  request,  a 
party  must  serve  a  written  response  on 
the  Director  and  all  the  parties.  This 
written  response  must  be  served  no  later 
than  14  days  after  the  party  was  served 
the  written  request. 

(3)  The  Director  will  try  to  determine 
eligibility  issues  within  30  days  of 
receiving  the  v^ritten  request.  The 
Director  will  serve  the  decision  on  all 
the  parties. 

(4)  The  Director's  determination  is 
final.  No  party  to  the  arbitration  may 
seek  review  of  the  determination  in  any 
forum,  in  an  action  to  vacate  the 
arbitration  award,  or  in  any  other 
proceeding. 

(5)  If  a  claimant  amends  a  Statement 
of  Claim  filed  in  arbitration,  a 
responding  party  may  challenge  the 
eligibility  of  any  new  claim  in  the 
amended  Statement  of  Claim. 

(6)  The  parties  do  not  have  to  file  an 
answer  or  any  other  documents  imtil  45 
days  after  the  Director  serves  the 
decision  on  eligibility. 

(c)  Challenges  to  eligibility  when  a 
claimant  files  a  claim  or  claims  in  court. 

(1)  If  a  court  orders  a  claim  to 
arbitration  at  the  request  of  the 
responding  party,  then  the  responding 
party  may  not  challenge  the  claim's 
eligibility  in  arbitration. 

(2)  The  responding  party  may 
challenge  the  eligibility  of  a  claim  in 
arbitration  that  a  claimant  initially  filed 
in  court  when: 

(A)  The  court  orders  the  claim  to 
arbitration  and  the  responding  party  did 
not  request  the  order,  or 

(B)  The  claimant  moves  the  claim 
from  court  to  arbitration  without  a  court 
order. 


(d)  Determinations  of  eligibility  and 
statutes  of  limitation. 

(1)  All  statutes  of  limitation  [or  any 
other  time  limitations  that  may  apply  to 
a  claim]  are  extended  from  the  time  a 
Statement  of  Claim  is  filed  until  45  days 
after  the  Director  serves  a  decision  on 
eligibility  or  the  Association  no  longer 
has  jurisdiction  over  a  claim,  whichever 
is  later.  The  parties  agree  that  they  will 
not  assert  a  statute  of  limitations 
defense  in  court  that  is  inconsistent 
with  this  subparagraph. 

(2)  The  Director's  determination  that 
a  claim  is  eligible  or  ineligible  does  not 
determine  whether  a  claim  was  filed 
later  than  the  time  allowed  by  a  statute 
of  limitations.  The  parties  may  still 
assert  to  the  arbitrators  or  the  court  that 
has  jurisdiction  over  a  claim  any  statute 
of  limitations  defense  that  applies  to  a 

claim. 

(3)  A  claimant  may  pursue  a  claim  in 
court  even  if  a  court  or  the  Director 
determines  the  claim  is  ineligible  for 
arbitration. 

(e)  Consolidation  of  eligible  and 
ineligible  claims.  If  the  Director  decides 
that  one  or  more  of  the  claims  is  not 
eligible  for  arbitration,  a  customer 
claimant  may: 

(1)  Pursue  all  of  the  claims  included 
in  the  Statement  of  Claim  in  court;  or 

(2)  Pursue  the  eligible  claims  in 
arbitration  and  the  ineligible  claims  in 
court. 

(f)  Definitions. 

(1)  "Claim"— For  purposes  of  this 
Rule,  the  term  "claim"  means  any 
dispute  or  controversy  described  in  a 
Statement  of  Claim  or  answer,  including 
Counter-claims,  Cross-claims,  and 
Third-party  claims,  for  which  the 
claimant  is  seeking  any  form  of  relief, 
damages  or  other  remedy. 

(2)  "Occurrence  or  event" — For 
purposes  of  this  Rule,  the  term 
"occurrence  or  event"  means: 

(A)  The  date  of  the  transaction  upon 
which  the  claim  is  based;  or, 

(B)  If  the  claim  does  not  arise  from  a 
transaction,  the  date  of  the  occurrence 
of  the  act  or  omission  upon  which  the 
claim  is  based. 


10307.  Reserved 

***** 

10324.  Interpretation  of  Provisions  of 
Code  and  Enforcement  of  Arbitrator 
Rulings 

The  arbitrators  may  interpret  and 
apply  the  provisions  of  this  Code  and 
take  appropriate  action  to  obtain 
compliance  with  any  ruling  that  they 
make,  except  as  provided  in  other 
provisions  of  this  Code.  The 
interpretations  and  actions  of  the 


arbitrators  to  obtain  compliance  shall  be 
final  and  binding  upon  the  parties. 
***** 

in.  Amendment  Nos.  5,  6.  and  7  ^ 

In  Amendment  No.  5.  the  NASD 
responded  to  comments  on  the  proposal 
and  made  two  minor  revisions  to  the 
proposed  rule  text  in  response  to  points 
raised  by  one  conmienter.  First,  the 
NASD  amended  proposed  NASD  Rule 
10304(d)(1).  which  is  largely  a 
recodification  of  current  NASD  Rule 
10307(a).  by  deleting  the  words  "or  any 
other  time  limitations  that  may  apply  to 
a  claim."  The  NASD  explained, 
however,  that  it  intended  for  the  term 
"statute  of  limitations  "  to  be  read 
broadly  to  include  all  time  limitations 
that  might  apply  to  a  claim  under 
applicable  law.  Second,  in  proposed 
NASD  Rule  10304(f)(1),  the  NASD 
revised  the  definition  of  "claim"  by 
inserting  the  words  "or  answer" 
following  "Statement  of  Claim." 

In  Amendment  No.  6.  the  NASD 
stated  that  the  effective  date  of  the 
proposed  rule  change  would  be  120 
davs  after  the  Commission  had  taken 
final  action  on  the  last  of  three  related 
rule  filings:  SR-NASD-97-^4  (the 
present  proposal),  SR-NASD-97-47,b 
and  SR-NASD-98-74.''  The  NASD 
stated  that,  to  avoid  multiple 
amendments  of  customer  account 
agreements  as  a  result  of  these  three 


"These  amendments  may  be  \iewed  on  the 
website  of  NASD  Dispute  Resolution  Sef  httpt// 
www  nasdadr  com/rule  filin(?s  index. asp«97-44 

'  See  Secuiities  Exchange  Act  Release  No  39371 
(November  26.  19971.  62  FR  64428  (December  5. 
19971  (amendments  to  the  Code  relating  to  punitive 
damages  1. 

9. Sep  Securities  Exchange  Act  Release  No.  42160 
(November  19.  19971,  64  FR  66681  (November  29, 
1999)  SR-NASD-98-74  would,  in  relevant  part, 
amend  NASD  Rule  3110(f)  governing  the  use  of 
predispute  arbitration  agreements  with  customers  to 
coincide  with  the  proposed  amendments  to  N.^SD 
Rule  10304  First,  it  would  amend  the  language  that 
NASD  members  are  required  to  place  in  predispute 
arbitration  contracts  to  acknowledge  that,  under  the 
rules  of  the  arbitration  forum,  parties  mav  sue  each 
other  in  court  for  certain  claims  See  proposed 
amendments  to  NASD  Rule  3110(f)(1)(A)  and  (F). 
SR-NASD-98-74  also  would  prohibit  NASD 
members  from  including  in  any  predispute 
arbitration  agreement  any  condition  that    limits  the 
ability  of  a  party  to  file  any  claim  in  court  permitted 
to  be  filed  in  court  under  the  rules  of  the  forums 
in  which  a  claim  may  be  filed  under  the 
agreement."  This  provision  would  incorporate 
within  parties  arbitration  agreements  the  ability  to 
litigate  claims  that  the  Director  had  determined  to 
be  ineligible  for  arbitration  (along  with  otherwise 
eligible  claims)  under  the  bifurcation  provision  of 
proposed  N.*iSD  Rule  10304(e)  See  proposed 
amendments  to  NASD  Rule  31 10(f)(4)(iii)  Finally. 
SR-N.ASD-98-74  would  incorporate  within  parties' 
agreements  the  proposed  change  in  N.^SD  Rule 
10304(c)  that  would  require  members  to  arbitrate  all 
claims  included  in  a  complaint  that  a  member  had 
asked  a  court  lo  compel  to  arbitration,  even  if  any 
of  those  claims  were  over  six  years  old  See 
proposed  amendment  to  NASD  Rule  3110(0(5). 
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proposed  rule  changes,  all  of  them 
should  take  effect  at  the  same  time,  and 
that  the  effective  date  of  the  rules 
should  provide  enough  time  for  member 
firms  to  replace  their  customer 
agreements. 

In  Amendment  No.  7,  the  NASD  again 
revised  the  proposed  effective  date.  The 
NASD  has  now  stated  that  it  would  de- 
link the  effective  date  of  this  proposed 
rule  change  from  the  two  others.  The 
NASD  also  stated  that  it  would 
announce  the  effective  date  of  the 
proposed  rule  change  in  a  Notice  to 
Members  following  final  action  by  the 
Commission,  and  that  the  effective  date 
would  be  at  least  30  days  after 
publication  of  a  Notice  to  Members.'" 
Because  Amendment  No.  7  supercedes 
Amendment  No.  6,  the  Commission  is 
not  soliciting  comment  on  the  latter. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  proposed  rule 
change,  as  amended,  including  whether 
the  proposal  is  consistent  with  the  Act. 
In  particular,  the  Commission, is 
soliciting  comment  on  the  issues 
highlighted  below: 

Existing  NASD  Rule  10304  does  not 
provide  guidance  regarding  who  makes 
the  determination  of  eligibility,  when 
such  determinations  should  be  made, 
and  under  what  procedures."  This  has 
resulted  in  protracted  and  expensive 
litigation  proceedings.  The  proposed 
rule  is  based  on  the  current  rule, 
continuing  with  the  basic  premise  that 
claims  older  than  six  years  are  not 
appropriate  for  arbitration.  The 
proposed  rule  change  states  that  it 
would  address  defects  in  the  existing 
rule,  in  part,  by  narrowing  the  outright 
ban  on  older  cases  {because  the  ban 
would  not  be  enforced  unless  a 
responding  party  raised  the  provision 
within  the  time  established  by  the  rule), 
and  by  appointing  the  Director  to  decide 
whether  the  Statement  of  Claim  asserts 
that  claims  are  within  the  six-year  time 
limitation.  Proposed  NASD  Rule 
10304(b)(4)  would  provide  that  the 
Director's  decision  regarding  the 
eligibility  of  a  claim  is  final,  and  that  no 
party  to  the  arbitration  may  seek  review 
of  the  determination  in  any  forum,  in  an 


'"NASD  Dispute  Resolution  also  stated  tiiat 
NASD  Regulation  would  file  a  similar  amendment 
with  respect  to  SR-NASD-98-74. 

"Currently,  Rule  10324  provides,  in  part,  that 
the  arbitrators  shall  be  empowered  to  interpret  and 
determine  the  applicability  of  all  provisions  under 
the  Code  and  that  such  interpretations  are  binding 
on  the  parties.  The  Commission  believes  that  this 
rule  is  a  clear  indication  that  arbitrators  should 
apply  Rule  10304,  and  some  courts  have  agreed 
with  that  conclusion.  Other  courts,  however, 
disagree. 


action  to  vacate  the  arbitration  award,  or 
in  any  other  proceeding.  Decisions  on 
eligibility  that  have  been  made  by 
arbitrators  have  been  subject  to  motions 
to  vacate  under  the  Federal  Arbitration 
Act.'-  Under  the  proposed  rule  change 
eligibility  determinations  would  no 
longer  be  subject  to  such  motions.  Given 
this  background: 

1 .  Should  the  proposed  rule  explicitly 
provide  for  additional  review  of  the 
Director's  determination  on  eligibility, 
for  example,  to  the  NASD  Dispute 
Resolution  Board  of  Governors? 

2.  In  the  absence  of  review  of 
particular  eligibility  determinations 
under  the  proposed  rule,  does  NASD 
Dispute  Resolution  governance  and 
oversight  by  the  Commission  provide 
sufficient  assurance  of  the  integrity  of 
eligibility  determinations? 

Broker-dealers  are  compelled  by 
existing  NASD  Rule  10301(a)  to  arbitrate 
certain  customer  claims  upon  demand. 
NASD  member  firms  generally  require 
customers,  in  their  accotint  opening 
documents,  to  agree  that  disputes  must 
be  arbitrated.  Under  proposed  NASD 
Rule  10304(d)(3),  "[a]  claimant  may 
pursue  a  claim  in  court  even  if  a  court 
or  the  Director  determines  the  claim  is 
ineligible  for  arbitration."  Further, 
proposed  NASD  Rule  10304(e)  would 
allow  a  claimant  to  consolidate  eligible 
and  ineligible  claims  in  court,  or  to 
bifurcate  the  claims,  pursuing  some  in 
arbitration  or  others  in  court.  In  a 
companion  filing,  the  NASD  has 
proposed  to  amend  NASD  Rule  3110(f) 
governing  the  use  of  predispute 
arbitration  agreements  with  customers 
to  implement  the  changes  to  NASD  Rule 
10304  proposed  in  the  present  filing. ^^ 
In  light  of  the  above: 

3.  Is  it  reasonable  for  the  NASD  to 
permit  its  members  to  restrict  the 
availability  of  the  NASD's  arbitration 
forum  for  a  claim  based  on  an 
occurrence  or  event  that  took  place  six 
years  or  more  before  the  claim  was  filed 
when  the  possible  consequences 
include:  (a)  The  bifurcation  of  a 
particular  customer's  claims  into  court 
and  arbitration  proceedings;  (b)  the 
resolution  of  all  of  a  particular 
customer's  claims  in  court  proceedings 
rather  than  through  arbitration;  and  (c) 
the  clear  rejection  of  the  "election  of 
remedies"  doctrine,  providing  claimants 
with  the  ability  to  pursue  a  claim  based 
on  an  occurrence  or  event  that  took 
place  six  years  or  more  before  the  claim 
was  filed  in  a  court  with  jurisdiction 
over  a  claim? 

4.  Is  it  reasonable  for  claims  based 
upon  state  or  common  law  that  are 


based  on  an  occurrence  or  event  that 
took  place  six  years  or  more  before  the 
claim  was  filed  to  be  directed  to  courts 
with  jurisdiction  over  the  law  that  gave 
rise  to  the  claim? 

5.  Would  proposed  NASD  Rules 
10304(d)(3)  and  10304(e).  taken  together 
with  the  amended  arbitration 
agreements  required  imder  the  proposed 
changes  to  NASD  Rule  3110(f),  be 
sufficient  to  convince  courts  that  the 
parties  have  agreed  to  allow  certain 
claims  to  be  pursued  in  court,  even  if 
the  Director  had  found  them  ineligible 
for  arbitration? 

The  proposed  rule  change  carries 
forward  the  principle  from  existing 
NASD  Rule  10304  that  claims  older  than 
six  years  will  generally  be  ineligible  for 
arbitration.  Under  proposed  NASD  Rule 
10304(a)(1)(B).  the  Director  may  find  a 
claim  ineligible  if  the  claim  were  based 
on  an  "event  or  occurrence  that  took 
place  6  years  or  more  before  the  claim 
was  filed."  Under  proposed  NASD  Rule 
10304(f)(2).  an  "occurrence  or  event" 
would  mean,  "if  the  claim  does  not  arise 
from  a  transaction,  the  date  of  the 
occurrence  of  the  act  or  omission  upon 
which  the  claim  is  based."  '•* 

6.  Does  this  definition  of  "occurrence 
or  event"  require  more  specificity? 

7.  Is  the  language  of  the  proposed  rule 
change  sufficiently  clear  to  allow  the 
Director  to  determine  that  a  claim  is 
eligible  when  the  allegations  that  form 
the  basis  of  the  claim  occurred  within 
the  six-year  time  limitation  if  they  are 
related  to  a  transaction  that  occurred 
more  than  six  years  ago? 

Statutes  of  limitations  for  claims 
under  the  federal  securities  laws 
generally  require  that  a  plaintiff 
commence  its  action  within  one  year 
after  the  discovery  of  the  facts  that 
constitute  the  violation  and  within  three 
years  after  the  occ\irrence  of  such 
violation. '5  Proposed  NASD  Rule 
10304(d)(1)  would  provide:  "All  statutes 
of  limitation  are  extended  from  the  time 
a  Statement  of  Claim  is  filed  until  45 
days  after  the  Director  serves  a  decision 


'^Spp9  1J.S.C.  10. 
^^  See  supra  note  9. 


'< Proposed  NASD  Rule  10304(a)(2)  would  state: 
"The  eligibility  period  will  not  be  extended  during 
any  period  in  which  a  responding  party 
fraudulently  concealed  facts  from  the  claimant." 

'5  See,  e.g.,  section  9(e)  of  the  Act.  15  U.S.C. 
78i(e);  section  18(c)  of  the  Act.  15  U.S.C.  78r(c); 
section  13  of  the  Securities  Act  of  1933.  15  U.S.C. 
77m:  Lampf,  Pleva.  Lipkind.  Pnipis  6-  Petigrow  v. 
Gilbertson,  501  U.S.  350  (1991)  (adopting  Section 
9(e)  limitation  period  for  claims  implied  under 
Section  lOCb)  of  the  Act,  15  U.S.C.  78j(b)).  But  see, 
e.g..  Section  16(b)  of  the  Act.  15  U.S.C.  78p(b) 
(claims  for  disgorgement  of  unlawful  profits  must 
be  brought  within  two  years  after  the  date  such 
profit  was  realized);  Section  20A(b}(4)  of  the  Act, 
15  U.S.C.  78t-l  (private  action  based  on  liability  to 
contemporaneous  traders  for  insider  trading  must 
be  brought  within  five  years  after  the  date  of  the  last 
transaction  that  is  the  subject  of  the  violation). 
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on  eligibility  or  the  Association  no 
longer  has  jurisdiction  over  a  claim, 
whichever  is  later.  The  parties  agree  that 
they  will  not  assert  a  statute  of 
limitations  defense  in  court  that  is 
inconsistent  with  this  subparagraph.""^ 

8.  Do  proposed  NASD  Rule 
10304(d){l)  and  the  proposed 
amendments  to  NASD  Rule  3110(f) 
provide  reasonable  assurances  to  the 
parties  regarding  the  possibility  that  a 
statute  of  limitations  could  expire 
during  the  period  of  time  in  which  the 
Director  is  making  an  eligibility 
determination? 

9.  Should  proposed  NASD  Rule  10304 
be  amended  to  provide  that  a  claimant 
may  request  an  expedited  determination 
of  eligibility  where  the  claimant  has 
concerns  regarding  the  possible 
expiration  of  a  statute  of  limitations? 
***** 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary'.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All  2 
submissions  should  refer  to  File  No. 
SR-NASD-97^4  and  should  be 
submitted  by  May  10,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary: 

[FR  Doc.  02-9586  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  S01C-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45745;  File  No.  SR-OCC- 
2001-04] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Forms  of  Margin  Collateral 

.'\pril  12,  2002. 

On  March  9,  2001.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
August  24,  2001.  amended  proposed 
rule  change  SR-OCC-2001-04  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act "l.i  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  November  13, 
2001.^  On  April  8.  2002.  OCC  filed  a 
second  amendment.*  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  expands 
the  types  of  debt  securities  that  clearing 
members  may  deposit  with  OCC  as 
margin  collateral.  In  light  of  the 
declining  supply  of  U.S.  Treasury  bills, 
notes,  and  bonds,  the  rule  change  allows 
OCC  clearing  members  to  deposit  as 
margin  debt  securities  issued  by 
Congressionally  chartered  corporations 
(government  sponsored  enterprise  or 
"GSE"  debt  securities). 

To  be  acceptable  as  margin  collateral, 
the  GSE  debt  securities  must  be 
approved  by  OCC's  membership/margin 
committee.  OCC's  membership/margin 
committee  has  approved  certain  non- 
callable  debt  securities  issued  by  two 
GSEs.  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  and  the 
Federal  National  Mortgage  Association 
(Farmie  Mae),  as  being  eligible  for 
margin  deposit.''  Both  companies  are 
stockholder-owned,  Congressionally 
chartered  corporations  with  the  public 
purpose  of  increasing  the  supply  and 
availability  of  home  mortgages. 

In  1998,' Freddie  Mac  initiated  its 
Reference  Debt  Program  ("RDP")  in 
order  to  finance  the  mortgages  it 
retains.^  Through  the  RDP  program. 


"Current  NASD  Rule  10307(a)  provides:  'Where 
permitted  by  applicable  law,  the  time  limitations 
which  would  otherwise  run  or  accrue  for  the 
institution  of  legal  proceedings  shall  be  tolled 
where  a  duly  executed  Submission  Agreement  is 
filed  by  the  Claimant(s).  The  tolling  shall  continue 
for  such  period  as  the  Association  shall  retain 
jurisdiction  upon  the  matter  submitted."  This 
provision  would  be  replaced  by  proposed  N.^SD 
Rule  10304(d)(1). 

"17CFR200.30-3(a)(12). 


Freddie  Mac  sells  large  issues  of  long 
and  short-term  non-callable  debt  (i.e.. 
bills,  notes,  and  bonds)  to  provide 
investors  with  high  quality  debt 
securities.*'  The  debt  securities  generally 
are  distributed  through  a  group  of 
participating  dealers  that  also  support 
secondary  trading  in  the  securities.  To 
ensure  broad  based  dealer  participation, 
Freddie  Mac  limits  the  allocation  to  any 
one  dealer  to  35  percent  of  the  offered 
amount.  The  debt  securities  are  offered 
according  to  a  predetermined  schedule 
and  issued  in  sufficient  quantities  to 
provide  investors  with  liquid  secondare' 
markets.  The  RDP  debt  securities  issued 
by  Freddie  Mac  are  the  general 
obligations  of  the  company  and  are  not 
secured  bv  the  full  faith  and  credit  of 
the  U.S.  Government.  Not  all  RDP  debt 
has  been  rated.  However,  all  such  debt 
that  has  been  rated  has  received  S&P 
and  Moody's  top  ratings.  Domestic 
clearing  and  settlement  may  be  done 
through  organizations  participating  in 
one  or  more  U.S.  clearing  systems, 
principally  the  book  entry  system 
operated  by  the  Board  of  Governors  of 
the  Federal  Reserve  System.  As  a  result. 
OCC  will  be  readily  able  to  perfect  its 
securitv  interest  in  these  securities. 

Also  in  1998.  Fannie  Mae  launched 
the  Benchmark  Debt  Program  (BDP), 
which  is  its  debt  financing  initiative.' 
The  BDP  model  is  almost  identical  to 
the  RDP  model.  Through  the  BDP.  • 
Fannie  Mae  sells  large  issues  of  non- 
callable  long  and  short-term  debt 
securities  that  are  the  general 
obligations  of  the  company  and  are  not 
secured  bv  the  full  faith  and  credit  of 
the  U.S.  Government."  Other  than  the 
total  value  of  securities  issued  in  the 
programs,  the  most  notable  difference 
between  the  RDP  and  BDP  is  that  all 
BDP  securities  have  been  rated  and  have 
received  Moody's  and  S&P's  top  credit 
ratings. 

These  debt  securities  issued  by 
Freddie  Mac  and  Fannie  Mae  are  liquid, 
marketable,  and  of  high  credit  quality 
which  makes  them  an  appropriate  form 
of  margin  collateral.  These 
characteristics  help  ensure  that  OCC 
will  be  readily  able  to  liquidate  the 
securities  and  to  realize  their  market 
value  in  order  to  cover  any  clearing 
member  default.  Securities  haircuts. 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  45021 
(November  5.  2001).  65  FR  56876. 

3  The  amendment  was  technical  in  nature  and  did 
not  affect  the  substance  of  the  proposal  as 
published  for  notice. 

■•  OCC  will  advise  the  Commission  .staff  of 
additional  GSE  debt  securities  that  the 
membership/margin  committee  approves  for 
deposit  as  margin  collateral. 

5  Freddie  Macs  web  site.  ^^■H1^.f^eddiemac  com. 
provides  a  detailed  description  of  the  RDP  program. 


f'AI  the  end  of  2000  the  total  outstanding 
notional  value  of  non-callable  RDP  bonds  and  notes 
approached  $100  billion  while  the  outstanding 
notional  value  of  the  non-callable  RDP  bills 
approached  S600  billion. 

^Fannie  Maes  web  site.  \tM-w  fonniemap  com. 
provides  a  detailed  description  of  its  BDP  program. 

« At  the  end  of  2000.  the  total  outstanding 
notional  value  of  non-callable  BDP  bonds  and  notes 
approached  S180  billion  The  outstanding  notional 
value  of  BDP  bills  approached  S350  billion  in 
notional  value  at  the  end  of  2000 
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similar  to  those  used  for  U.S. 
Government  securities  deposited  as 
margin,  have  been  prescribed  to  cover 
market  and  liquidity  risk.'' 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3){F).'"  Section 
17A(b)(3){F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  OCC's  rule  change  meets  this 
requirement  because  it  allows  OCC's 
clearing  members  to  deposit  high 
quality,  liquid  debt  securities  with  OCC 
as  margin  collateral  in  a  manner  that 
should  provide  OCC  with  sufficient 
safeguards  to  protect  the  securities  and 
funds  that  are  within  its  custody  or 
control  or  for  which  it  is  responsible. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b){2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2001-04)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-9631  Filed  4-18-02;  8:45  am] 

BILLING  CODE  8010-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3392] 
State  of  Kansas;  (Amendment  #2) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  dated  April  9, 
2002,  the  above  numbered  declaration  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 


damages  as  a  result  of  this  disaster  to 
April  22.  2002. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  economic  injury  is 
November  7,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  .59008) 

Dated:  April  11.2002. 
Allan  1.  Hoberman, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  02-9539  Filed  4-18-02;  8:45  am) 

BILLING  CODE  8025-01 -P 


'CX^C  is  also  making  technical  changes  to  Rule 
604(b)(1)  in  order  to  more  accurately  describe  the 
maturity  periods  of  Government  securities  for 
purposes  of  valuation  as  margin  collateral. 

•"L'.S.C.  78q-Ub)(3)(F). 

"17CFR20O.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3393] 

State  of  Missouri;  (Amendment  #2) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  dated  April  9, 
2002  the  above  numbered  declaration  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damages  as  a  result  of  this  disaster  to 
April  22.  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
November  7,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  11,  2002. 
Allan  I.  Hoberman, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  02-9538  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995.  the  Social  Security 
Administration  (SSA)  is  providing 
notice  of  its  information  collections  that 
require  submission  to  the  Office  of 
Management  and  Budget  (0MB).  SSA  is 
soliciting  comments  on  the  accuracy  of 
the  agency's  burden  estimate;  the  need 
for  the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity:  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collections  should  be 
submitted  to  the  SSA  Reports  Clearance 
Officer  at  the  following  address:  (SSA), 


Social  Security  Administration, 
DCFAM,  Attn:  Reports  Clearance 
Officer,  l-A-21  Operations  Bldg.,  6401 
Security  Blvd.,  Baltimore,  MD  21235. 
The  information  collections  listed 
below  will  be  submitted  to  0MB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  (410) 
965-0454,  or  by  writing  to  the  address 
listed  above. 

1.  Statement  Regarding  Date  of  Birth 
and  Citizenship— 0960-0016 

The  Social  Security  Administration 
(SSA)  collects  information  on  Form 
SSA-702  when  preferred  or  other 
evidence  is  not  available  to  prove  age 
for  an  individual  applying  for  Social 
Security  benefits.  The  respondents  are 
Social  Security  benefit  applicants  who 
need  to  establish  their  dates  of  hirth  as 
a  factor  of  entitlement  or  U.S. 
citizenship  as  a  factor  of  payment. 

Number  of  Respondents:  1,200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  200  hours, 

2.  Request  for  Reconsideration — 
Disability  Cessation— 0960-0349 

Form  SSA-789  collects  information 
used  by  SSA  to  schedule  disability 
hearings  and  to  develop  additional 
evidence/information  for  claimants 
whose  disability  is  found  to  have 
ceased,  not  to  have  existed,  or  is  no 
longer  disabling.  The  information  will 
also  be  used  to  determine  if  an 
interpreter  is  needed  for  the  disability 
hearing.  The  respondents  are  claimants 
under  Titles  II  &  XVI  of  the  Social 
Security  Act  who  wish  to  request 
reconsideration  of  disability  cessation. 

Number  of  Respondents:  49,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12-15 
minutes. 

Estimated  Annual  Burden:  10,290 
hours. 

3.  Self-Employment/Corporate  Officer 
Questionnaire — 0960-0487 

Form  SSA-4184  is  used  by  SSA  to 
develop  earnings  and  corroborate  a 
claimant's  allegations  regarding 
retirement  when  the  claimant  is  self- 
employed  or  a  corporate  officer.  The 
information  collected  is  used  to 
determine  the  benefit  amount.  The 
respondents  are  self-employed 
individuals  and  corporate  officers. 
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Number  of  Respondents:  20.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  6.667 
hours. 

4.  Disability  Report  Update— 0960-0511 

Form  SSA-455  or  Form  SSA-455- 
OCR-SM  is  used  by  SSA  to  collect 
information  when  the  continuing 
disability  review  (CDR)  diary  of  a 
recipient  of  SSA-administered  benefits, 
based  on  disability,  has  matured  or 
there  is  an  indication  of  possible 
medical  improvement  (e.g..  a  report  of 
return  to  work  or  a  physician's 
clearance  for  work).  The  information 
collected  from  beneficiaries  is  reviewed 
by  technicians,  including  specialists  in 
the  evaluation  of  work  and  earnings  and 
in  disabilitv  adjudication,  to  determine 
if  a  full  medical  CDR  should  be 
processed  or  deferred  to  a  later  date. 
The  respondents  are  recipients  of 
benefits,  based  on  disabilitv.  under  title 


II  and/or  XVI  of  the  Social  Security  Act, 
as  amended. 

Number  of  Respondents:  702,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  175,500 
hours. 

5.  Farm  Arrangement  Questionnaire — 
0960-0064 

SSA  needs  the  information  collected 
on  Form  SSA-7157-F4  to  determine  if 
farm  rental  income  may  be  considered 
self-employment  income  for  Social 
Security  coveragfe  purposes.  The 
respondents  are  individuals  alleging 
self-employment  income  from  renting 
land  for  farming  activities. 

Number  of  Respondents:  38.000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  19.000 
hours. 


Respondents 


SSA-8202-F6  ,        920.000 

SSA-6202-OCR-SM   800.000 

Total  burden  


6.  Statement  for  Determining 
Continuing  Eligibility.  Supplemental 
Securitv'  Income  Payment — 0960- 
0145— Forms  SSA-fiZOZ-Fe  and  SSA- 
8202-OCR-SM 

SSA  uses  form  SS.'\-8202-F6  to 
conduct  low-  and  middie-error-profile 
(LEP-MEP)  telephone  or  face-to-face 
redetermination  (RZ]  interviews  with 
Supplemental  Security  Income  (SSI) 
recipients  and  representative  payees. 
The  information  collected  during  the 
interview  is  used  to  determine  whether 
SSI  recipients  have  met  and  continue  to 
meet  all  statutory-  and  regulatory 
requirements  for  SSI  eligibility  and 
whether  they  have  been,  and  are  still 
receiving,  the  correct  pavment  amount 
Form  SSA-8202-OCR-SM  (Optical 
Character  Recognition-Self  Mailer) 
collects  information  similar  to  that 
collected  on  Form  SSA-8202-F6, 
However  it  is  used  exclusively  in  LEP 
RZ  cases  on  a  6-year  cycle  The 
respondents  are  recipients  of  SSI 
benefits  or  their  representative  payees. 


Frequency  of 
response 


Average  bur- 
den per  re- 
sponse (mm  ) 


Estimated  an- 
nual burden 
(hours) 


18 
9 


276.000 
120,000 


396  000 


7.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Payments — 0960-0416 

SSA  uses  the  information  collected  on 
form  SSA-8203-BK  for  high-error- 
profile  (HEP)  redeterminations  of 
disability  to  determine  whether  SSI 
recipients  have  met  and  continue  to 
meet  all  statutory  and  regulatory 
requirements  for  SSI  eligibility  and 
whether  they  have  been,  and  are  still 
receiving,  the  correct  payment  amount. 
The  information  is  normally  completed 
in  field  offices  by  personal  contact  (face- 
to-face  or  telephone  interview)  using  the 
automated  Modernized  SSI  Claim 
System  (MSSICS).  The  respondents  are 
recipients  of  title  XVI  SSI  benefits. 

Number  of  Respondents:  920.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  18 
minutes. 

Estimated  Annual  Burden:  276.000 
hours. 

Dated:  .^pril  15.  2002. 
Liz  Davidson. 

Reports  Clearance  Officer.  Social  Security 
Administration. 

[PR  Doc.  02-95,34  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Tier  II  Environmental  Impact 
Statement:  Boone  County,  Missouri 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  II 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  proposed 
improvement  to  the  1-70  highway 
corridor  in  Boone  County.  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Casey.  Environmental  Projects 
Engineer,  FHWA  Division  Office,  209 
Adams  Street.  Jefferson  City.  MO  65101. 
Telephone:  (573)  638-2620;  or  Mr.  Dave 
Nichols.  Director  of  Project 
Development.  Missouri  Department  of 
Transportation,  PO  Box  270,  lefferson 
City,  MO  65102.  Telephone:  (573)  751- 
4586. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  will  prepare  a  Tier  II  EIS  For 
a  proposed  project  to  improve  1-70  in 


Boone  County  Missouri  from  Route  BB 
(milepost  115).  to  Route  Z  (milepost 
133)  a  distance  of  18  miles  The  project 
area  includes  the  City  of  Columbia.  In 
accordance  with  the  National 
Environmental  Policy  Act.  a  Tier  I  EIS 
was  completed  for  the  1-70  corridor 
from  Kansas  City  to  St.  Louis  The 
preferred  alternative  identified  in  the 
Tier  I  Final  EIS  and  Record  of  Decision 
was  to  widen  1-70, 

The  proposed  action  will  accomplish 
the  following  goals:  (1)  Increase 
roadway  capacity,  (2)  increase  traffic 
safety.  (3)  upgrade  roadway  design 
features,  and  (4)  improve  the  efficient 
movement  of  goods. 

Alternatives  under  consideration 
include  (1)  no  build.  (2)  improve 
oxisting  1-70.  and  (3)  an  off  alignment 
build  alternative. 

Information  has  been  issued  to  local 
officials  and  other  interested  parties 
during  the  Tier  I  study.  As  part  of  the 
Tier  I  EIS  scoping  process,  an 
interagency  scoping  meeting  was  held 
with  federal  and  state  agencies.  Agency 
scoping  and  coordination  with  federal, 
state,  and  local  agencies  will  continue. 
Public  information  meetings,  and 
community  official  meetings  will  be 
held  to  solicit  public  and  agency  input 
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to  engage  the  regional  community  in  the 
decision  making  process.  A  location 
public  hearing  will  be  held  to  present 
the  findings  of  the  Tier  II  Draft  EIS 
(DEIS).  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  A 
Department  of  the  Army  Section  404 
permit  may  be  required. 

To  ensure  that  tne  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
addresss  provided  above. 

(Catalog  of  Federal. Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on;  April  3.  2002. 
Peggy  I.  Casey, 

Environmental  Projects  Engineer.  Jefferson 
City. 

[PR  Doc.  02-9584  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTME^f^  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34187] 

Central  Railroad  Company  of  Indiana — 
Joint  Relocation  Project  Exemption — 
CSX  Transportation,  inc. 

Central  Railroad  Company  of  Indiana 
(CIND)  filed  a  notice  of  exemption 
under  1180.2(d)(5)  to  participate  in  a 
joint  relocation  project  with  CSX 
Transportation,  Inc.  (CSXT).  CIND. 
upon  commencing  trackage  rights 
operations  over  CSXT,  will  abandon 
service  over  its  1-mile  line  between 
milepost  24.6  at  Dearborn  Tower  and 
milepost  25.6  at  West  Lawrenceburg 
Interlocking  (the  Line).  The  transaction 
was  scheduled  to  be  consummated  on  or 
after  March  29,  2002,  the  effective  date 
of  the  exemption. 

CIND  owns  and  operates 
approximately  81  miles  of  rail  line 
located  between  milepost  0.0  (Wood 
Street)  at  Cincinnati,  OH.  and  milepost 
81.0  at  Mack,  near  Shelbyville.  IN.  CIND 
also  has  overhead  trackage  rights  over 
the  76.2  miles  of  CSXT  rail  line  located 
between  milepost  81.0,  at  Shelbyville, 
and  milepost  35.3.  at  Frankfort,  IN. 
CIND  also  operates  under  trackage  rights 
from  CSXT  pursuant  to  a  February  9, 
1996  agreement  from  the  connection  of 
CIND  on  CSXT's  connection  track  T- 


1415(D)(1)  at  Ownership  Point  (O.P.) 
1+53  at  North  Bend,  OH.  near  CSXT's 
milepost  BC  15  and  CSXT's  coimection 
with  CIND  on  CSXT's  coimection  track 
T-2  at  O.P.  1144+96.2  at  Lawrenceburg, 
IN,  near  CSXT's  milepost  22,  a  distance 
of  approximately  7  miles. 

CIND  is  abandoning  the  Line  in  order 
to  convey  the  underlying  real  estate  to 
the  City  of  Lawrenceburg  for  a  public 
development  project.  CSXT  granted 
CIND  trackage  rights  over  a  portion  of 
CSXT's  Indiana  Subdivision,  milepost 
BC  21.54  at  East  Lav\nrenceburg,  IN,  to 
milepost  BC  23.3  at  West  Lawrenceburg, 
IN,  a  distance  of  about  1.7  miles.  CIND 
will  also  construct  turnouts  within  the 
current  railroad  right-of-way  from  the 
CSXT  track  at  milepost  BC  22.3  ±  to 
serve  Seagram's  Distillery,  and  at 
milepost  BC  22.9  ±  to  serve  American 
Electric  Power.  The  only  other  shipper 
served  by  CIND  over  the  line  being 
abandoned  is  Gibbco.  Gibbco  is  located 
on  property  of  Americem  Electric  Power 
(AEP).  Gibbco  will  be  able  to  load  and 
unload  on  new  track  being  constructed 
with  the  AEP  facility  in  order  to  access 
CIND  on  its  relocated  track. 

The  proposed  joint  relocation  project 
will  not  disrupt  service  to  shippers. 

CIND  is  cooperating  with  the  City  of 
Lawrenceburg  in  a  public  development 
project  while  continuing  to  serve  its 
customers. 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  a  separate  approval  or 
exemption,  only  where  the  removal  of 
track  affects  service  to  shippers  or  the 
construction  of  new  track  involves 
expansion  into  new  territory.  See  City  of 
Detroit  v.  Canadian  National  Ry.  Co.,  et 
ai,  9  I.C.C.2d  1208  (l993),  aff'd  sub 
nom.  Detroit/Wayne  County  Port 
Authority  V.  ICC.  59  F.3d  1314  (D.C.  Cir. 
1995).  Line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See  D.  T. 
&■  I.R.— Trackage  Rights.  363  I.C.C.  878 
(1981).  Under  these  standards,  ttie 
incidental  abandonment,  construction, 
and  trackage  rights  components  require 
no  separate  approval  or  exemption 
when  the  relocation  project,  as  here, 
will  not  disrupt  service  to  shippers  and 
thus  qualifies  for  the  class  exemption  at 
49  CFR  1180.2(d)(5). 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  354  I.C.C.  732  (1978)  and  360 
I.C.C.  653  (1980). 


If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34187,  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  each  pleading 
must  be  served  on  Louis  E.  Gitomer, 
Ball  Janik  LLP,  1455  F  Street,  NW., 
Suite  225,  Washington,  DC  20005. 

Boards  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  April  15,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-9641  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTIMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collections;  Comment  Requests 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens',  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  of  an 
information  collection  that  are  proposed 
for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
Program  Services  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  Treasury  International 
Capital  Form  BQ-2.  Part  1:  Report  of 
Foreign  Currency  Liabilities  to,  and 
Claims  on,  Foreigners  of  Depository 
Institutions,  Brokers,  Dealers,  and  Their 
Domestic  Customers;  Part  2:  Report  of 
Customers'  Foreign  Ciurency  Liabilities 
to  Foreigners. 

DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury,  Room  5457 
MT,  1500  Peimsylvania  Avenue  NW, 
Washington  DC  20220.  In  view  of  delays 
in  mail  delivery  due  to  recent  events, 
please  also  notify  Mr.  Wolkow  by  e-mail 
[dwight. wolkow®do. treas.gov],  FAX 
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(202-622-7448)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  webpage,  http:// 
www.treas.gov/tic/forms.htm.  Requests 
for  additional  information  should  be 
directed  to  Mr.  Wolkow. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Treasury  International  Capital 
Form  BQ-2,  Part  1:  Report  of  Foreign 
Currency  Liabilities  to,  and  Claims  on. 
Foreigners  of  Depository  Institutions, 
Brokers.  Dealers,  and  Their  Domestic 
Customers;  Part  2:  Report  of  Customers' 
Foreign  Currency  Liabilities  to 
Foreigners. 

OMB  Control  Number:  1505-0020. 

Abstract:  Form  BQ-2  is  part  of  the 
Treasury  International  Capital  (TIC) 
reporting  svstem.  which  is  required  by 
law  (22  U.S.C.  286f:  22  U.S.C.  3103:  E.O. 
10033;  31  CFR  128)  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements.  Form  BQ-2  is  a  quarterly 
report  that  covers  the  liabilities  to  and 
claims  on  foreigners  of  banks,  other 
depositor}'  institutions,  brokers  and 
dealers,  and  their  customers'  claims  and 
liabilities  with  foreigners,  where  all 
claims  and  liabilities  are  denominated 
in  foreign  currencies.  This  information 
is  necessary  for  compiling  the  U.S. 
balance  of  payments  accounts,  for 
calculating  the  U.S.  international 
investment  position,  and  for  formulating 
U.S.  international  financial  and 
monetar\'  policies. 

Current  Actions:  (a)  Bank  Holding 
Companies  and  Financial  Holding 
Companies  (BHCs/FHCs)  will  each 
consolidate  the  BHC/FHC  and  all 
subsidiaries,  OTHER  THAN  banking  or 
broker  or  dealer  subsidiaries,  and  file 
TIC  Form  CQ-1  (banks  and  brokers  and 
dealers  will  continue  to  file  TIC-B 
series  reports).  This  treatment  is 
designed  to  reduce  reporting  burdens 
since  the  TIC  C  reports  are  less  detailed 
and  are  filed  only  quarterly,  (b) 
Depository  institutions,  brokers  and 
dealers  will  report  most  cross-border 
positions  with  affiliated  foreigners 
(including  affiliates  of  parent 
organizations)  exclusive  of  positions  in 
the  form  of  long-term  securities  or 
derivative  contracts,  (c)  All  reporters 
will  have  to  report  brokerage  balances, 
according  to  a  revised  description  of 
brokerage  balances,  (d)  To  eliminate 
double  counting,  all  negotiable 
liabilities  (certificates  of  deposit  of  any 
maturity  and  other  short-term  negotiable 
seciirities)  are  to  be  reported  as 
"customers' "  items  on  Form  BQ-2  and 
excluded  from  the  reporter's  own 


liabilities,  even  if  the  "customer  "  is  the 
reporter,  (e)  More  claims  and  liabilities 
of  the  domestic  customers  of  depository- 
institutions,  brokers  and  dealers  will  be 
reportable.  The  title  of  the  BQ-2  report 
is  changed  from  "Custody"  claims  and 
liabilities  to  "Customers' "  claims  and 
liabilities  to  reflect  the  fact  that  items 
other  than  traditional  "custody"  items 
are  included.  Non-custody  items  will 
include  offshore  sweep  agreements, 
loans  to  U.S.  residents  held  at  managed 
foreign  offices,  loans  of  foreigners  to 
U.S.  residents  serviced  by  the  reporter, 
and  syndicated  loans  sold  overseas  for 
which  the  reporter  was  the  lead  in  the 
syndicate,  (f)  The  period  of  time  a 
reporter  has  to  submit  reports  once  the 
exemption  level  is  exceeded  has  been 
changed  to  the  remainder  of  the  current 
calendar  year,  (g)  In  Form  BQ-2.  a  new 
column  will  be  added  for  separate 
reporting  of  non-negotiable  deposits 
held  by  foreigners,  (h)  In  Form  BQ-2, 
two  memorandum  cells  will  be  added 
for  negotiable  CDs  of  foreigners,  (i)  In 
Form  BQ-2,  a  memorandum  cell  will  be 
added  for  nonnegotiable  short-term 
securities  held  by  foreigners,  (j)  In  Form 
BQ-2.  two  new  memorandum  cells  will 
be  added  for  short-term  securities  of 
foreigners,  (k)  In  Form  BQ-2.  a 
memorandum  row  for  repurchase 
agreements  and  resale  agreements  will 
be  added.  (1)  These  changes  will  be 
effective  as  of  February'  28,  2003. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Form  BQ-2  (1505-00201 

Estimated  Number  of  Respondents: 
120. 

Estimated  Average  Time  per 
Respondent:  Six  and  one/quarter  (6.25) 
hours  per  respondent  per  filing.  This 
average  time  varies  from  1 0  hours  for 
the  approximately  30  major  reporters  to 
5  hours  for  the  other  reporters. 

Estimated  Total  Annual  Burden 
Hours:  3,000  hours,  based  on  four 
reporting  periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
requests  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  vratten  comments  concerning: 
whether  Form  BQ-2  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates;  ways  to  enhance  the  quality, 
usefulness,  and  claritv'  of  the 
information  to  be  collected;  ways  to 
minimize  the  reporting  and/or 


recordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data:  and  estimates  of  capital  or 
start-up  costs  of  operation,  maintenance, 
and  purchases  of  ser\'ices  to  provide 
information. 

Dwight  Wolkow. 

Administrator.  International  Portfolio 

Investment  Data  Systems. 

IFR  Dor   02-9604  Filed  4-18-02:  8:45  am) 

BILUNG  CODE  4810-25-? 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

April  12.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasur\-,  Room  2110.  1425  New  York 
Avenue".  NW.,  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2002,  to 
be  assured  of  consideration 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1031. 

Form  Number:  IRS  Form  8697. 

Tvpe  of  Review:  Extension. 

Title:  Interest  Computation  Under  the 
Look-Back  Method  for  Completed  Long- 
Term  Contracts. 

Description:  Taxpayers  required  to 
account  for  all  or  part  of  any  long-term 
contract  entered  into  after  February  28. 
1986.  under  the  percentage  of 
completion  method  must  use  Form  8697 
to  compute  and  report  interest  due  or  to 
be  refunded  under  Internal  Revenue 
Code  (IRC)  section  460(b)(3).  The  IRS 
uses  Form  8697  to  determine  if  the 
interest  has  been  figured  correctly. 
Taxpayers  may  compute  interest  using 
the  actual  method  (Part  I)  or  the 
Simplified  Marginal  Impact  Method 
(Part  II). 

Respondents:  Business  or  other  for- 
profit  individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
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Parti 


Part 


Recordkeeping 

Learning  about  the  law  or  the  form  

Preparing,  copying,  assembling  and  sending  the  form  to  the  IRS 


8  hr.  36  min 
2  hr.,  22  min 
2  hr.,  37  min 


9  hr.,  19  min 
2  hr,  5  min 
2  hr.,  19  min 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  68,340  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03,  1111  Constitution  Avenue.  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
Office  of  Management  and  Budget, 
Room  10202.  New  Executive  Office 
Building,  Washington.  DC  20503.  (202) 
395-7860. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  02-9575  Filed  4-18-02;  8:45  ami 

BILLING  COOE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury'  is 
soliciting  comments  concerning  the 
Claim — Alcohol,  Tobacco  and  Firearms 
Taxes. 

DATES:  Written  comments  must  be 
received  on  or  before  June  18,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  Dave  Royalty, 
Chief.  Revenue  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8200. 
SUPPLEMENTARY  INFORMATION: 


Title:  Claim — Alcohol,  Tobacco  and 
Firearm  Taxes. 

OMB  Number:  1512-0141. 

Form  xMumber  ATF  F  2635  (5620.8). 

Abstract:  The  form  is  used,  along  with 
other  supporting  documents,  to  obtain 
credit,  remission,  and  allowance  of  tax 
on  taxable  articles  (alcohol,  beer, 
tobacco  products,  firearms,  and 
ammunition)  that  have  been  lost  and  to 
obtain  refund  of  overpaid  taxes  and 
abatement  of  overassessed  taxes. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Total  Annual  Burden 
Hours:  10.000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated.  April  11,  2002. 
William  T.  Earle. 

Assistant  Director  (Management),  CFO. 
IFR  Doc.  02-96.34  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Report  of  Firearms  Transactions. 

DATES:  Written  comments  must  be 
received  on  or  before  June  18,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW,, 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gary  Thomas, 
Chief,  Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW,, 
Washington.  DC  20226,  (202)  927-7770. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Firearms  Transactions. 

OMB  Number:  1512-01 78. 

Fonn  Number:  ATF  F  5300.5. 

Abstract:  ATF  F  5300.5  documents 
transactions  of  firearms  for  law 
enforcement  purposes.  ATF  uses  the 
information  to  determine  that  the 
transaction  is  in  accordance  with  laws 
and  regulations  and  establishes  the 
person(s)  involved  in  the  transactions. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 
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Estimated  Total  Annual  Burden 
Hours:  250. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessarv'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  .•Xpril  11.  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-9635  Filed  4-18-02:  8:45  am] 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury-  is 
soliciting  comments  concerning  the 
Report  of  Wine  Premises  Operations. 
DATES:  Written  comments  must  be 
received  on  or  before  June  18,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marjorie  D.  Ruhf. 
Regulations  Division.  650  Massachusetts 
Avenue,  NW..  Washington,  DC  20226. 
(202) 927-8202. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Wine  Premises 
Operations. 

OMB  Number:  1512-0216. 

Form  Number:  ATF  F  5120.17. 

Abstract:  ATF  collects  this 
information  in  order  to  monitor 
activities  at  bonded  wine  premises. 
Information  on  production,  removals, 
and  raw  materials  used  is  analyzed  to 
ensure  compliance  with  tax  and 
consumer  protection  laws  enforced  by 
ATF.  The  record  retention  period  for 
this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.755. 

Estimated  Total  Annual  Burden 
Hours:  10,642. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  11.2002. 
William  T.  Earle. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-9636  Filed  4-18-02;  8:45  am] 

BILLING  CODE  481 0-31 -f 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Papenvork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Licensed  Firearms  Manufacturers 
Records  of  Production.  Disposition,  and 
Supporting  Data. 

DATES:  Written  comments  must  be 
received  on  or  before  (une  18.  2002  to 
be  assured  of  consideration 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gar>-  Thomas. 
Chief.  Firearms  Programs  Division.  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226.  (202)  927-7770. 
SUPPLEMENTARY  INFORMATION: 

Title:  Licensed  Firearms 
Manufacturers  Records  of  Production, 
Disposition,  and  Supporting  Data. 

OMB  Number:  1512-0369 

Recordkeeping  Requirement  ID 
Number:  ATF  RFC  5300/1. 

Abstract:  Firearms  manufacturers 
records  are  permanent  records  of  all 
firearms  manufactured  and  records  of 
their  disposition.  These  records  are  vital 
to  support  ATF's  mission  to  inquire  into 
the  disposition  of  any  firearm  in  the 
course  of  a  criminal  investigation. 
Records  must  be  maintained  for  a  period 
of  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

f\j)e  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,694, 


19474 


Federal  Register/ Vol.  67.  No.  76 /Friday,  April  19,  2002 /Notices 


Estimated  Total  Annual  Burden 
Hours;  76.611. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  11.2002. 
William  T.  Earle. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-9637  Filed  4-18-02;  8:45  am) 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(cK2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury-  is 
soliciting  comments  concerning  the 
Records  of  Acquisition  and  Disposition- 
Registered  Importers  of  Arms. 
Ammunition,  and  Implements  of  War 
on  the  U.S.  Munitions  Imports  List. 

DATES:  Written  comments  must  be 
received  on  or  before  June  18.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes.  650 


Massachusetts  Avenue.  NW.. 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Debbie  Lee, 
Firearms  and  Explosives  Import  Branch, 
650  Massachusetts  Avenue.  NW., 
Washington,  DC  20226,  (202)  927-8320. 

SUPPLEMENTARY  INFORMATION: 

Title:  Records  of  Acquisition  and 
Disposition-Registered  Importers  of 
Arms.  Ammunition,  and  implements  of 
War  on  the  U.S.  Munitions  Imports  List. 

OMB  Number:  1 5 1 2-0386. 

Recordkeeping  Requirement  ID 
Number:  ATF  RFC  7550/1. 

Abstract:  These  records  are  unique  in 
that  they  are  of  imported  items  that  are 
on  the  U.S.  Munitions  Import  List.  The 
importers  must  register  with  ATF  and 
must  file  an  intent  to  import  specific 
items,  as  well  as  certify  to  the  Bureau 
that  the  items  were  in  fact  received.  The 
records  are  maintained  at  the 
registrant's  business  premises  where 
they  are  available  for  inspection  by 
officers  of  ATF  during  compliance 
inspections  or  criminal  investigations. 
Records  must  be  maintained  for  a  period 
of  6  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Total  Annual  Burden 
Hours:  250. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  April  11.2002. 
William  T.  Earle, 

Assistant  Director  I  Management  I  CFO. 
[FR  Doc.  02-9638  Filed  4-18-02;  8:45  am] 
BILLING  CODE  481 0-31 -P 

DEPARTMEffT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Implementation  of  Public  Law  105-277, 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  Relating  to  Firearms  Disabilities 
for  Nonimmigrant  Aliens. 
DATES:  Written  comments  must  be 
received  on  or  before  June  18.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Larry  White, 
Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-7770. 
SUPPLEMENTARY  INFORMATION: 

Title:  Implementation  of  Public  Law 
105-277,  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Relating  to 
Firearms  Disabilities  for  Nonimmigrant 
Aliens. 

OMB  Number:  1512-0570. 

Abstract:  This  information  collection 
implements  the  provision  of  Public  Law 
105-277,  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  relating  to 
firearms  disabilities  for  nonimmigrant 
aliens.  The  law  prohibits  with  certain 
exceptions,  the  transfer  to  and 
possession  of  firearms  and  ammunition 
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by  aliens  in  the  United  States  in  a 
nonimmigrant  classification.  In 
addition,  the  regulations  remove  the 
exemption  from  importation 
requirements  for  nonresidents  bringing 
firearms  and  ammunition  into  the 
United  States  for  hunting  or  sporting 
purposes. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

fy^e  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  \umber  of  Respondents: 
12,100. 

Estimated  Total  Annual  Burden 
Hours:  12,100. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  11,2002. 
William  T,  Earle. 

Assistant  Director  (Management).  CFO. 
[FR  Doc.  02-9639  Filed  4-18-02:  8:45  am] 
BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Entry  and  Manifest  of 
Merchandise  Free  of  Duty 

AGENCY:  Customs,  Department  of  the 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 


requirement  concerning  the  Entr\'  and 
Manifest  of  Merchandise  Free  of  Duty, 
This  request  for  comment  is  being  made 
pursuant  to  the  Papenvork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)), 

DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration, 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Attn.:  Tracey  Denning. 
1300  Pennsvlvania  Avenue.  N\V,.  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsvlvania  Avenue.  NW,,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub,  L,  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessaiy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection; 

Title:  Entr>'  and  Manifest  of 
Merchandise  Free  of  Duty. 

OMB  Number:  1515-0051. 

Form  Number:  Customs  Form  7523. 

Abstract:  Customs  Form  7523  is  used 
by  carriers  and  importers  as  a  manifest 
for  the  ently  of  merchandise  free  of  duty 
under  certain  condition  and  by  Customs 
to  authorize  the  entr\'  of  such 
merchandise.  It  is  also  used  by  carriers 
to  show  that  the  articles  being  imported 
are  to  be  released  to  the  importer  or 
consignee. 


Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date, 

T\j>e  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
4,950, 

Estimated  Time  Per  Respondent:  1 
hour  and  40  minutes. 

Estimated  Total  Annual  Burden 
Hours:  8.2^7. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S\23. 700. 

Dated:  .\pn\  15.  2002. 
Tracey  Denning, 
Information  Ser\'ices  Group. 
|FR  Dor  02-9542  Filed  4-18-02,  8:45  ami 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection:  Comment 
Request:  Petition  for  Remission  or 
Mitigation 

AGENCY:  Customs.  Department  of  the 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continumg  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  ccmcerning  the  Petition  for 
Remission  or  Mitigation,  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Pub,  L.  104-13:44  U.S.C. 
35061c)(2)(A)), 

DATES:  Written  comments  should  be 
received  on  or  before  lune  18,  2002.  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Ser\'ice.  Information 
Sen'ices  Group.  Attn,:  Tracey  Denning, 
1300  Pennsvlvania  Avenue.  NW  ,  Room 
3,2C.  Washington.  DC  20229 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  US,  Customs 
Service.  Attn.:  Tracey  Denning.  1300 
Pennsvlvania  Avenue,  NW,.  Room  3,2C, 
Washington.  DC  20229.  Tel  (202)  927- 
1429, 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Papenvork 
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Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Petition  for  Remission  or 
Mitigation. 

0MB  Number:  1515-0052. 

form  Number:  Customs  Form  4609. 

Abstract:  Persons  who's  property  is 
seized  or  who  incur  monetary  penalties 
due  to  violations  of  the  Tariff  Act  are 
entitled  to  seek  remission  or  mitigation 
by  means  of  an  informal  appeal.  This 
form  gives  the  violator  the  opportunity 
to  claim  mitigation  and  provides  a 
record  of  such  administrative  appeals. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
28,000. 

Estimated  Time  Per  Respondent:  14 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6.500. 

Estimated  Annualized  Cost  to  the 
Pufa/ic;  $157,300. 

Dated:  April  15,  2002. 
Tracey  Denning, 
Information  Services  Group 
|FR  Doc.  02-9543  Filed  4-18-02:  8:45  am] 
BILUNC  CODE  AttO-OZ-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Certificate  of  Origin 

AGENCY:  Customs.  Department  of  the 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury-,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Certificate 
of  Origin.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsvlvania  Avenue,  NW..  Room 
3.2C.  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning,  1300 
Pennsvlvania  Avenue  NW.,  Room  3.2C, 
Washington.  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 


comments  concerning  the  following 
information  collection: 

Title:  Certificate  of  Origin. 

OMB  Number:  1515-0055. 

Form  Number:  Customs  Form  3229. 

Abstract:  This  certification  is  required 
to  determine  whether  an  importer  is 
entitled  to  duty-free  for  goods  which  are 
the  growth  or  product  of  a  U.S.  insular 
possession  and  which  contain  foreign 
materials  representing  no  more  than  70 
percent  of  the  goods  total  value. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  bwng  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  U3. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $1,030. 

Dated:  April  15,  2002. 
Tracey  Denning, 
Information  Services  Group. 
[PR  Doc.  02-9544  Filed  4-18-02;  8:45  am] 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Ship's  Stores  Declaration 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Ship's  Stores 
Declaration.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Attn:  Tracey  Denning, 
1300  Peimsylvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn:  Tracey  Denning,  1300 
Peimsylvania  Avenue  NW.,  Room  3.2C, 
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Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Ship's  Stores  Declaration. 

OMB  Number:  1515-0059. 

Form  Number:  Customs  Form  1303. 

Abstract:  This  collection  is  required 
for  audit  cargo  purposes  to  ensure  that 
goods  used  for  Ship's  Stores  can  be 
easily  distinguished  from  other  cargo 
and  retain  duty  free  status. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
104,000. 

Estimated  Time  Per  Respondent:  13 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  26,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S516.360. 

Dated:  April  15.  2002. 
Tracey  Denning, 
Information  Services  Group. 
[FR  Doc.  02-9545  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  482<M>2-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Master's  Oath  on  Entry  of 
Vessel  in  Foreign  Trade 

action:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Customhouse 
Brokers  License  and  Permit.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  18.  2002.  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Attn.:  Tracey  Denning. 
1300  Pennsylvania  Avenue.  NW.,  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Peimsylvania  Avenue,  NW..  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  biuden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  serv'ices  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 


comments  concerning  the  following 
information  collection: 

Title:  Master's  Oath  on  Entr\'  of  Vessel 
in  Foreign  Trade 

OMB  Number  1515-0060. 

Form  Number:  Customs  form  1300 

Abstract:  The  license  permit 
application  is  used  by  individuals, 
corporations,  partnerships  or 
associations  applying  for  initial 
licensing  in  one  Customs  district,  or  in 
applying  for  a  permit  in  an  additional 
Customs  district,  or  applying  for  a 
National  Permit  after  receiving  prior 
licensing. 

Current  Actions  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Re\iew:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2\. 991. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S3\4.470. 

Dated:  April  15,  2002. 
Tracey  Denning, 

Information  Ser\ices  Group. 

|FR  Doc.  02-9546  Filed  4-18-02:  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Report  of  Diversion 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Report  of 
Diversion.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S  Customs  Service.  Information 
Services  Group.  Attn  :  Tracey  Denning. 
1300  Pennsvlvania  Avenue,  NW..  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
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should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Report  of  Diversion. 

0MB  Number:  1515-0071. 

Form  Number:  Customs  form  25. 

Abstract:  Customs  uses  CF  26  to  track 
vessels  traveling  coastwise  from  U.S 
ports  to  other  U.S.  ports  when  a  change 
occuirs  in  scheduled  itineraries.  This  is 
required  for  enforcement  of  the  Jones 
Act  (46  U.S.C.  App.  883)  and  for 
continuity  of  vessel  manifest 
information  and  permits  to  proceed 
actions. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
2800. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  233. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $3383. 


Dated:  April  15,2002. 
Tracey  Denning, 

Information  Services  Group. 

[FR  Doc.  02-9547  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  482(MI2-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Customhouse  Brokers 
License  and  Permit 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Customhouse 
Brokers  License  and  Permit.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue.  NW..  Room 
3.2C.  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington.  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 


submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
conmients  concerning  the  following 
information  collection: 

Title:  Customhouse  Brokers  License 
and  Permit. 

OMB  Number:  1515-0076. 

Form  Number:  Customs  form  3124. 

Abstract:  The  license  permit 
application  is  used  by  individuals, 
corporations,  partnerships  or 
associations  applying  for  initial 
licensing  in  one  Customs  district,  or  in 
applying  for  a  permit  in  an  additional 
Customs  district,  or  applying  for  a 
National  Permit  after  receiving  prior 
licensing. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
1800. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,800. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $28,350. 

Dated:  April  15,  2002. 
Tracey  Denning, 
Information  Services  Group. 
[FR  Doc.  02-954B  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Establishment  of  a  Container 
Station 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Establishment 
of  a  Container  Station.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Establishment  of  a  Container 
Station. 

0MB  Number:  1515-0117. 

Form  Number:  N/A. 

Abstract:  This  collection  is  an 
application  to  establish  a  container 
station  for  the  vaning  and  devaning  of 
cargo. 

Current  Actions:  There  are  no  changes, 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  354. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $4,672.00. 


Dated:  April  15,  2002. 
Tracey  Denning, 

Information  Sen'ices  Group. 

(FR  Doc.  02-9549  Filed  4-18-02;  8:45  am] 

BILLING  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Establishment  of  a  Bonded 
Warehouse 

action:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Establishment 
of  a  Bonded  Warehouse.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning.  1300 
Pennsylvania  Avenue  NW,  Room  3.2C. 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 


included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  suliciting 
comments  concerning  the  following 
information  collection: 

Title:  Establishment  of  a  Bonded 
Warehouse. 

OMB  Number:  1515-0121. 

Form  Number:  N/A. 

Abstract:  Owners  or  lessees  desiring 
to  establish  a  bonded  warehouse  must 
make  written  application  to  the  port 
director  where  the  warehouse  is  located. 
The  application  must  state  warehouse 
location,  describe  the  premises  and 
indicate  the  class  of  bonded  warehouse 
permit  desired.  These  requirements  are 
pursuant  to  19  U.S.C.  1555.  1556  and  19 
CFR19.2. 

Current  Actions:  There  are  no  changes 
to  the  information  collection  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  135. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S2. 227. 

Dated:  April  15,  2002. 
Tracey  Denning, 

Information  Sen'ices  Group 

IFR  Doc  02-9550  Filed  4-18-02;  8:45  am] 

BILLING  CODE  4a2O-02-P 


DEPARTMErfT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Application  for  Bonding  of 
Smelting  and  Refining  Warehouses 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Application  for 
Bonding  of  Smelting  and  Refining 
Warehouses.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C,  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002.  to 
be  assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Attn.:  Tracer  Denning. 
Room  3.2C.  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NVV..  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Bonding  of 
Smelting  and  Refining  Warehouses. 

OMB  Number:  1515-0127. 

Form  Number:  N/A. 

Abstract:  A  manufacturer  engaged  in 
smelting  or  refining,  or  both,  of  metal- 
bearing  materials  as  provided  for  in 
section  312.  Tariff  Act  of  1930.  as 
amended,  may  make  application  to  the 
port  director  nearest  the  plant  location, 
for  the  bonding  of  such  plants  pursuant 
to  19  U.S.C.  1312  and  19  CFR  19.17(a). 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  8. 

Estimated  Total  Annual  Burden 
Hours:  8. 


Estimated  Total  Annualized  Cost  on 
the  Put)Iic:  S154.88. 

UHted:,'\pril  1,5.2002. 
Tracey  Denning, 
Information  Services  Group. 
|FR  Dor.  02-q.=5.'il  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Application  To  Receive  Free 
Materials  in  a  Bonded  Manufacturing 
Warehouse 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Application  to 
Receive  Free  Materials  in  a  Bonded 
Manufacturing  Warehouse.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18.  2002,  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
Room  3.2C,  Washington,  DC'20229, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW,  Room  3,2C, 
Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 


costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  conmaents  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
Ijecome  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:Application  to  Receive  Free 
Materials  in  a  Bonded  Manufacturing 
Warehouse. 

OMB  Number:  1515-0133. 

Form  Number:  N/A. 

Abstract:  The  proprietor  of  a  bonded 
manufacturing  warehouse  must  make 
application  to  the  port  director  of 
Customs  to  receive  therein  any  domestic 
merchandise,  except  merchandise 
subject  to  Internal  Revenue  Tax.  which 
is  to  be  used  in  connection  with  the 
manufacture  of  articles  permitted  to  be 
manufactured  in  such  a  warehouse. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  o/fleview:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents:  8. 

Estimated  Time  Per  Respondent:  375 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S52, 800. 

Dated:April  15.2002. 
Tracey  Denning, 
Information  Ser\ices  Group. 
IFR  Doc.  02-9552  Filed  4-18-02;  8:45  am] 
BILUNG  CODE  482(M>2-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Bonded  Warehouses- 
Alterations,  Suspensions,  Relocations, 
and  Discontinuance 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Bonded 
Warehouses — Alterations ,  Suspensions , 
Relocations,  and  Discontinuance,  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
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Act  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group.  Attn.:  Tracey  Denning. 
1300  Pennsylvania  Avenue.  N\V,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C. 
Washington.  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessan,' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency=s  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Bonded  Warehouses — 
Alterations,  Suspensions,  Relocations, 
and  Discontinuance. 

OMB  Number:  1515-0134. 

Form  Number:  N/A. 

Abstract:  Alterations  to,  or  relocation 
of,  a  bonded  warehouse  may  be  made 
with  the  permission  of  the  port  director 
in  whose  port  the  facility'  is  located  by 
submission  of  an  application  by  the 
warehouse  proprietor  to  alter  or  relocate 
the  warehouse. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 


Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  193. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S4.246. 

Dated:  .^pril  l.i.  2002. 
Tracey  Denning, 

Team  Leader.  Information  Services  Group. 
|FR  Do( .  02-q,i53  Filed  4-18-02:  8:45  am] 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Permit  To  Transfer 
Containers  to  a  Container  Station 

AGENCY:  Customs.  Department  of  the 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Permit  to 
Transfer  Containers  to  a  Container 
Station.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18.  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Ser\ices  Group,  Attn.:  Tracey  Denning. 
1300  Pennsylvania  Avenue.  NW.,  Room 
3.2C.  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  tliat  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Permit  to  Transfer  Containers  to 
a  Container  Station. 

OMB  Number:  1515-0138. 

Form  Number:  N/A. 

Abstract  Thif^  information  collection 
is  needed  in  order  for  a  container  station 
operator  to  receive  a  permit  to  transfer 
a  container  or  containers  to  a  container 
station,  he/she  must  furnish  a  list  of 
names,  addresses,  etc..  of  the  persons 
employed  by  them  upon  demand  by 
Customs  officials. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Estimated  Annualized  Cost  to  the 
Public:  S8.700. 

Dated:  April  15.2002. 
Tracey  Denning. 
Inlarmation  Sen  ices  Group. 
[FR  Doc.  02-9554  Filed  4-18-02:  8:45  ami 

BILLING  CODE  4820-02-P 


DEPARTME^r^  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Cargo  Container  and  Road 
Vehicle  Certification  for  Transport 
Under  Customs  Seal 

agency:  Customs.  Department  of  the 
Treasury. 
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ACTION:  Notice  and  request  for 
comments.  

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Cargo 
Container  and  Road  Vehicle 
Certification  For  Transport  Under 
Customs  Seal.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13:  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue,  NW.,  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning.  1300 
Pennsylvania  Avenue  NW..  Room  3.2C, 
Washington,  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  (he  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
docimient  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Cargo  Container  and  Road 
Vehicle  Certification  for  Transport 
Under  Customs  Seal. 

OMB  Number:  1515-0145. 


Fonn  Number:  N/A. 

Abstract:  This  information  collection 
is  used  in  a  voluntary  program  to 
receive  internationally-recognized 
Customs  certification  that  intermodel 
container/road  vehicles  meet 
construction  requirements  of 
international  Customs  conventions. 
Such  certification  facilitates 
International  trade  by  reducing 
intermediate  international  controls. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submissiuii  is  being  submitted  to  extend 
the  expiration  date. 

Tvpe  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
880. 

Estimated  Time  Per  Respondent:  3.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3080. 

Estimated  Annualized  Cost  to  the 
Public:  S37 .500. 

Dated:  .^pril  1,5.  2002. 
Tracey  Denning, 

Team  Leader.  Information  Services  Group. 
IFR  Doc.  02-9555  Filed  4-18-02:  8:45  am) 

BILUNG  CODE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Line  Release  Regulations 

AGENCY:  Customs.  Department  of  the 

Treasiu^. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Line 
Release  Regulations.  This  request  for 
conmient  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub, 
L.  104-13:  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Permsylvania  Avenue,  NW.,  Room 
3.2C,  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 


Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington.  DC  20229.  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  conmient  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
pxirchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection; 

Title:  Line  Release  Regulations. 

OMB  Number:  1515-0181. 

Form  Number:  N/A. 

Abstract:  Line  release  was  developed 
to  release  and  track  high  volume  and 
repetitive  shipments  using  bar  code 
technology  and  PCS.  An  application  is 
submitted  to  Customs  by  the  filer  and  a 
common  commodity  classification  code 
(C4)  is  assigned  to  the  application. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  o/fleview;  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
25.700. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,425. 

Estimated  Total  Aj:inualized  Cost  on 
the  Public:  $452,375. 

Dated:  April  15,  2002. 
Tracey  Denning, 
Information  Services  Group. 
[FR  Doc.  02-9557  Filed  4-18-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Air  Waybill 

agency:  Customs,  Department  of  the 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Use  of  Air 
Waybill  as  In-Bond  Document.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  18.  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning, 
1300  Pennsylvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency=s  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology:  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 


document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Use  of  Air  Waybill  as  In-Bond 
Document. 

OMB  Number:  1515-0186. 

Form  Number:  CF  7512. 

/\fasfracf;  This  information  collection 
is  used  by  Customs  to  identify'  the 
delivering  carrier  .  whether  or  not  it  is 
the  initial  bonded  carrier,  to  surrender 
the  in-bond  document  and  ser\'e  notice 
of  its  arrival. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
31,200. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,030. 

Estimated  Annualized  Cost  to  the 
Public:  S10.300. 

Dated:  April  15,  2002. 
Tracey  Denning, 

Information  Sen'ices  Group. 

(FR  Doc.  02-9558  Filed  4-18-02;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Documentation 
Requirements  for  Articles  Entered 
Under  Various  Special  Tariff  Treatment 
Provisions 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Documentation 
Requirements  for  Articles  Entered 
Under  Various  Special  Tariff  Treatment 
Provisions.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-lJ; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Denning. 
1300  Pennsylvania  Avenue,  NW..  Room 
3.2C.  Washington,  DC  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Ser\-ice.  Attn.:  Tracey  Denning.  1300 
Pennsylvania  Avenue  NW..  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  ser\'ices  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Documentation  Requirements 
for  Articles  Entered  Under  Various 
Special  Tariff  Treatment  Provisions. 

OMB  A'umfaer- 1515-0194 

Form  Number:  N/ A. 

Abstract:  This  collection  is  used  to 
ensure  revenue  collections  and  to 
provide  duty  free  entr\'  of  merchandise 
eligible  for  reduced  duty  treatment 
under  provisions  of  HTUSA. 

Current  Actions:  There  are  no  changes 
to  the  information  collection,  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Time  Per  Respondent:  30 
minutes 

Estimated  Total  Annual  Burden 
Hours:  450. 

Estimated  Total  Annualized  Cost  on 
the  Public:  S8,600. 
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Dated:  April  15.  2002. 
Tracey  Denning. 

Information  Services  Group. 

[FR  Doc.  02-9559  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  U.S.  Customs  Declaration 
(Customs  Form  6059B) 

action:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vo-itten  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2.C,  1300 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  Rm 
3.2.C,  1300  Pennsylvania  Avenue  NW.. 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 


submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  U.S.  Customs  Declaration. 

OMB  Number:  1515-0041. 

Form  Number  Customs  Form  6059B. 

Abstract:  The  U.S.  Customs 
Declaration,  Customs  Form  6059B. 
facilities  the  clearance  of  persons  and 
their  goods  arriving  in  the  territory  on 
the  U.S.  by  requiring  basic  information 
necessary  to  determine  Customs 
exception  status  and  if  any  duties  of 
taxes  are  due.  The  form  is  also  used  for 
the  enforcement  of  Customs  and  other 
agencies  laws  and  regulations. 

Current  Actions:  Tnis  information 
collection  includes  some  increases  due 
to  new  information  that  will  be 
collected.  This  submission  is  being 
submitted  as  a  revision  to  a  current 
collection. 

Type  of  Review:  Revision  to  an 
existing  collection. 

Affected  Public:  Traveling  public. 

Estimated  Number  of  Respondents: 
60,000,000. 

Estimated  Time  Per  Respondent:  4 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,960,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  April  15,  2002. 
Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Branch. 
(FR  Doc.  02-9560  Filed  4-18-02;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Automated  Clearinghouse 
Credit 

ACTION:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Automated 
Clearinghouse  Credit .  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  Tracey  Derming, 
1300  Pennsylvania  Avenue.  NW.  Room 
3.2C,  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Tracey  Denning.  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Automated  Clearinghouse 
Credit. 

OMB  Number:  1515-0218, 

Form  Number:  N/A. 

Abstract:  The  information  is  to  be 
used  by  Customs  to  send  information  to 
the  company  (such  as  revised  format 
requirements)  and  to  contact 
participating  companies  if  there  is  a 
payment  problem. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
individuals,  institutions. 

Estimated  Number  of  Respondents: 
65. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  249. 
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Estimated  Total  Annualized  Cost  on 
the  Public:  $4395.85. 

Dated:  .■\pril  15.  2002. 
Tracey  Denning, 

Agency  Clearance  Officer.  Information 
Senices  Branch. 

[FR  Doc.  02-9561  Filed  4-18-02;  8:45  ami 
BILUNG  CODE  4S20-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Passenger  and  Crew 
Manifest  for  Passenger  Flights 

agency:  Customs,  Department  of  the 

Treasury'. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury-,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection' 
requirement  concerning  the  Passenger 
and  Crew  Manifest  for  Passenger 
Flights.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13: 
44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group.  Attn.:  Tracey  Derming, 
1300  Pennsylvania  Avenue,  NW.,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Tracey  Denning,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1429. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 


the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology';  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Passenger  and  Crew  Manifest  for 
Passenger  Flights. 

OMB  Number:  1515-0232. 

Form  Number:  N/A. 

Abstract:  This  collection  is  to  comply 
with  a  new  section  of  the  Customs 
Regulations  (Part  122.49(a))  which 
requires  transmission  of  manifest 
information  to  Customs  for  passenger 
flights. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  10 
seconds. 

Estimated  Total  Annual  Burden 
Hours:  2380. 

Estimated  Annualized  Cost  to  the 
Public:  $35,700. 

Dated:  April  15,  2002. 
Tracey  Denning, 
Information  Services  Group. 
[FR  Doc.  02-9562  Filed  4-18-02;  8:45  am] 
BILUNG  pODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  02-20] 

Guidelines  for  the  Cancellation  of 
Certain  Claims  for  Liquidated  Damages 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  Under  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  the 
Secretary  of  the  Treasury  is  required  to 
publish  guidelines  for  the  cancellation 
of  bond  charges.  There  are  certain 
Customs  bond  charges  for  which  no 
guidelines  have  been  published.  This 
document  publishes  new  guidelines  for 


claims  for  liquidated  damages 
established  against  holders  of 
International  Carrier  Bonds  for  failure  to 
redeliver  to  Customs  custody 
merchandise  which  has  been  exported 
in  violation  of  export  control  laws; 
against  importers  for  failure  to  file 
NAFTA  duty-deferral  entries;  and 
against  Trade  Fair  Operators  for 
violation  of  any  of  the  conditions  of  the 
Basic  Importation  Bond  relating  to 
Trade  Fairs.  In  addition,  this  document 
amends  the  guidelines  published  in  T  D. 
94-38  regarding  the  cancellation  of 
claims  when  petitions  are  filed  after 
established  regulatory  time  frames  have 
expired.  This  document  also  provides 
cancellation  standards  for  all  camet 
cases.  This  document  will  supersede,  in 
part.  Customs  Directive  3280-011 A  and 
Customs  Directive  3280-016  as  they 
relate  to  the  cancellation  of  claims  for 
liquidated  damages  arising  from  breach 
of  ATA  or  TECRO/ AIT  Carnets. 

EFFECTIVE  DATE:  These  guidelines  will 
take  effect  upon  April  19.  2002,  and 
shall  be  applicable  to  all  cases  which 
are  currently  open  at  the  petition  or 
supplemental  pttition  stage 

FOR  FURTHER  INFORMATION  CONTACT:  For 

carnet  guidelines:  John  Connors, 
Penalties  Branch.  Office  of  Regulations 
and  Rulings  (202)  927-2274 

For  all  other  guidelines:  Jeremy 
Baskin,  Penalties  Branch.  Office  of 
Regulations  and  Rulings  (202)  927- 
2344. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  1904  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (Pub. 
L.  100^18)  amended  section  623  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1623)  by 
adding  the  following  sentence  at  the  end 
of  section  623(c)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1623(c)): 

In  order  to  assure  uniform,  reasonable  and 
equitable  decisions,  the  Secretary  of  the 
Treasury  shall  publish  guidelines 
establishing  standards  for  setting  the  terms 
and  conditions  for  cancellation  of  bonds  or 
charges  thereunder." 

In  T.D.  94-38,  dated  April  11.  1994. 
bond  cancellation  standards  were 
published  for  claims  involving  late 
filing  of  entry  summaries,  lale  payment 
of  estimated  duties,  violations  of 
Temporary  Importation  Bonds,  failure  to 
redeliver  merchandise,  late  filing  of 
shipper's  export  declarations,  missing 
document  cases,  in-bond  violations, 
warehouse  bond  violations,  airport 
security  violations,  foreign  trade  zone 
violations,  failure  to  hold  merchandise 
at  the  place  of  examination,  failure  to 
hold  merchandise  at  or  deliver  it  to  a 
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centralized  examination  station  and  late 
filing  of  petitions  for  relief. 

In  T.D.  98-53,  dated  lune  2.  1998, 
bond  cancellation  standards  were 
published  for  claims  arising  from  the 
failure  to  file  or  late  fding  of  softwood 
lumber  export  information. 

In  T.D.  99-29,  dated  March  26,  1999. 
new  guidelines  were  published  for  all 
violations  involving  failure  to  notify  or 
late  notification  of  the  presence  of 
unentered  merchandise  eligible  for 
general  order  and  for  removal  of 
merchandise  from  container  freight 
stations.  In  addition,  T.D.  9^29  revised 
guidelines  originally  published  in  T.D. 
94-38  which  covered  delivery  of 
merchandise  to  or  removal  of 
merchandise  from  Centralized 
E-xamination  Stations  (CES),  delivery  of 
cargo  from  the  place  of  unlading  or  the 
place  of  examination  without  Customs 
authorization,  and  in-bond  violations. 
In  T.D.  01^1,  dated  May  21,  2001. 
the  text  of  guidelines  originally 
published  in  T.D.  94-38  for  cancellation 
of  claims  for  liquidated  damages  arising 
from  violations  involving  a  foreign  trade 
zone  bond  was  revised  and  published. 

This  document  publishes  new- 
guidelines  for  claims  for  liquidated 
damages  established  against  holders  of 
International  Carrier  Bonds  for  failure  to 
redeliver  to  Customs  custody 
merchandise  which  has  been  exported 
in  violation  of  export  control  laws; 
against  importers  for  failure  to  file 
NAFTA  duty-deferral  entries;  and 
against  Trade  Fair  Operators  for 
violation  of  any  of  the  conditions  of  the 
Basic  Importation  Bond  relating  to 
Trade  Fairs. 

In  addition,  this  document  amends 
the  guidelines  published  in  T.D.  94-38 
regarding  the  cancellation  of  claims 
when  petitions  are  filed  after 
established  regulatory  time  frames  have 
expired.  This  document  raises  the 
minimum  additional  charge  for  a  late 
petition  from  SlOO  to  S400. 

In  December  1961,  the  Customs 
Cooperation  Council  (CCC).  (since 
redesignated  as  the  World  Customs 
Organization  (VVCO))  adopted  the 
Customs  Convention  on  the  ATA  Carnet 
for  the  Temporary  Admission  of  Goods. 
In  July  1963,  the  ATA  Convention 
entered  into  force.  The  Convention 
provided  for  the  use  of  camets  for  the 
duty-free  admission  of  certain  types  of 
merchandise.  The  carnets  serve  as  the 
entry  document  and  the  underlying 
bond  guaranteeing  import  and  export  of 
that  merchcuidise  entered  free  of  dutv 

The  TECRO/AIT  Carnet  is  a  separate 
carnet  associated  with  the  movement  of 
certain  merchandise  between  the  United 
States  and  Taiwan  established  by  virtue 
of  a  bilateral  carnet  agreement  between 


the  Taipei  Economic  and  Cultural 
Representative  in  the  United  States 
(TECRO)  and  the  American  Institute  in 
Taiwan  (AIT).  Under  the  TECRO/AIT 
Carnets.  commercial  samples  and 
professional  equipment  shipped  from 
Taiwan  to  the  United  States  may  be 
temporarilv  imported  with  the  benefits 
of  carnet  facilitation. 

While  Customs  has  promulgated 
regulations  regarding  the  assessment  of 
liquidated  damages  for  failing  to  meet 
the  terms  and  conditions  of  camets  and 
has  issued  directives  for  their 
administration  (for  ATA  carnets. 
Customs  Directive  3280-011  A,  dated 
February  3.  2000,  and  for  TECRO/AIT 
carnets.  Customs  Directive  3280-016, 
dated  November  23,  1999),  which 
included  some  mitigation  instruction, 
formal  guidelines  for  the  cancellation  of 
those  liquidated  damages  claims  arising 
from  breaches  of  carnets  have  never 
been  published.  This  document 
supersedes  Customs  Directive  3280- 
OllA  and  Customs  Directive  3280-016 
as  they  relate  to  mitigation  and 
cancellation  of  claims  for  liquidated 
damages  arising  for  breach  of  an  ATA  or 
TECRO/AIT  Carnet. 

The  text  of  the  guidelines  is  set  forth 
below. 

Dated: 

.April  ^5,  2002 

Robert  C.  Bonner. 

Commissioner  of  Customs. 

I.  Guidelines  for  Cancellation  of  Claims 
for  Failure  to  Redeliver  Export 
Merchandise  (19  CFR  113.64(f)(1)  and 
(0(2)) 

A.  Assessment 

Claims  for  failure  to  redeliver 
merchandise  exported  in  violation  of 
the  export  laws  result  in  the  assessment 
of  liquidated  damages  equal  to  3  times 
the  value  of  that  merchandise. 

B.  Mitigation 

1.  There  will  be  no  mitigation  of  the 
claim  for  liquidated  damages  in  the 
event  that  a  significant  enforcement 
objective  is  involved  with  respect  to  the 
reason  for  the  redelivery  order.  For 
example,  if  goods  subject  to  the 
redelivery  order  were  stolen  goods  or 
were  being  exported  to  a  country  for 
which  exportations  of  the  specific  goods 
are  embargoed,  no  relief  should  be  given 
from  the  liquidated  damages  claim. 

2.  For  all  other  cases,  the  following 
guidelines  apply  to  the  cancellation  of 
the  claim  for  liquidated  damages; 

a.  First  violation — Cancel  the  claim 
for  liquidated  damages  upon  payment  of 
an  amount  between  10  and  50  percent 
of  the  value  of  the  cargo  but  in  no  case 
will  the  claim  be  cancelled  upon 


payment  of  an  amount  less  than  two 
tinies  the  freight  charges  (if  calculable). 
This  is  necessary  in  order  to  offset  any 
economic  advantage  that  might  be 
gained  through  a  failure  to  redeliver  the 
merchandise. 

b.  Second  and  subsequent 
violations — Cancel  the  liquidated 
damages  claim  upon  payment  of  an 
amount  no  less  than  the  value  of  the 
cargo  or  five  times  the  freight  charges  (if 
calculable),  whichever  is  larger. 


n.  Giudelines  for  Assessment  and 
Cancellation  of  Claims  for  Failure  or 
Late  Filing  of  NAFTA  Duty  Deferral 
Entries 

A.  Filing  of  NAFTA  Duty  Deferral  Entry- 

1.  If  merchandise  is  originally  entered 
into  a  duty-deferral  program  here  in 
U.S.  (TIB,  bonded  warehouse  or  FTZ) 
and  then  exported  to  Canada  or  Mexico 
or  entered  into  a  duty-deferral  program 
in  Canada  or  Mexico,  a  NAFTA  duty- 
deferral  entry  must  be  filed. 

2.  A  CF-7501  summary  reporting 
export  and  duty-owed  information  must 
be  fded  with  Customs  10  working  days 
from  the  date  of  export  or  entry  into  the 
duty-deferral  program  in  Canada  or 
Mexico. 

3.  If  the  summary  is  never  filed  or 
filed  after  10-working  day  filing  period, 
a  liquidated  damages  claim  for  breach  of 
19  CFR  113.62(b)(4)  and 
181.53(a)(2)(iii)(B)  may  be  initiated  for  a 
NAFTA  duty  deferral  non-  or  late  file. 
Claim  is  assessed  at  the  value  of 
merchemdise  exported. 

B.  Payment  of  NAFTA  Duty  Deferral 
Duties 

1.  Payment  of  duties  due  with  the 
NAFTA  duty-deferral  entry  must  be 
deposited  with  Customs  no  later  than  60 
calendar  days  from  the  date  of  export  or 
entry  into  the  duty-deferral  program  in 
Canada  or  Mexico.  See  19  CFR 
181.53(a)(2)(iii)(C).  This  includes  any 
reduced  duties  that  must  be  deposited 
with  the  filing  of  anv  claim  for  reduced 
duties  per  19  CFR  181.53(a)(3)(ii). 

2.  Failure  to  deposit  or  late  deposit  of 
duties  will  result  in  the  assessment  of  a 
claim  for  liquidated  damages  for  double 
the  unpaid  duties  or  $1,000,  whichever 
is  greater,  for  violation  of  19  CFR 
113.62(a)(1)  and  19  CFR 
181.53(a)(2)(iii)(C). 

C.  Mitigation  Guidelines 

1 .  Late  file  of  the  duty-deferral  entry 
(no  revenue  consequence)  where  the 
CF-7501  is  filed  outside  the  10-working 
day  period,  but  the  NAFTA  deferral 
duties  are  paid  timely  (as  in  A. 3.  above): 
Option  1  amount  of  $100.  If  the 
principal  or  surety  petitions  for  relief 
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and  cannot  show  that  the  violation  did 
not  occur,  or  only  occurred  as  a  result 
of  Customs  error,  then  mitigate  to  an 
amount  no  lower  than  S200. 

2.  Failure  to  deposit  duties  within  60 
calendar  days  of  export  or  entry  into  a 
duty-deferral  program  in  Canada  or 
Mexico,  {as  in  B.2.  above):  no  mitigation 
shall  be  afforded  until  duties  are 
deposited. 

3.  Late  payment  of  duties  after 
issuance  of  a  claim  for  failure  to  deposit 
duties:  Option  1  amount  of  $200  + 
interest  amount  calculated  in  same 
manner  as  for  late  payment  of  estimated 
duties.  If  the  principal  or  surety 
petitions  for  relief  and  cannot  show  that 
the  violation  did  not  occur,  or  only 
occurred  as  a  result  of  Customs  error, 
then  mitigate  to  an  amount  no  lower 
than  $300  plus  the  appropriate  interest 
amount. 

4.  Late  payment  of  duties  when  a 
failure  to  deposit  claim  was  not  issued: 
Option  1  amount  of  $100  +  interest 
amount  calculated  in  same  manner  as 
for  late  payment  of  estimated  duties.  If 
the  principal  or  surety  petitions  for 
relief  and  cannot  show  that  the  violation 
did  not  occur,  or  only  occurred  as  a 
result  of  Customs  error,  then  mitigate  to 
an  amount  no  lower  than  $200  plus  the 
appropriate  interest  amount. 

III.  Guidelines  for  Cancellation  of 
Claims  for  Violations  Arising  From 
Failure  To  Comply  With  Trade  Fair 
Regulations 

A.  Trade  Fair  Operators  are  required 
to  file  a  Basic  Importation  Bond  per  19 
CFR  147.3  covering  articles  entered  for 
the  Fair  per  19  CFR  147.2. 

B.  If  payments  required  by  19  CFR 
147.33  (relating  to  reimbursement  to  the 
Government  by  the  fair  operator  of 
certain  expenses),  19  CFR  147.41 
(relating  to  merchandise  removed  from 
the  fair  not  in  accordance  with 
regulation)  or  19  CFR  147.43  (relating  to 
entrv  of  merchandise  from  a  fair)  are  not 
made  upon  demand,  then  liquidated 
damages  mav  be  assessed  per  19  CFR 
147.3  and  19  CFR  113.62(g)  or  (h). 

C.  Failure  to  use  or  handle 
merchandise  in  a  manner  which  entitles 
it  to  duty-free  entry  ( i.e.,  removing  it 
from  the  Fair  other  than  in  accordance 
with  regulation  including  failure  to 
make  entry,  if  appropriate)  will  result  in 
assessment  of  liquidated  damages  equal 
to  tlie  value  of  the  merchandise 
involved  in  the  violation  (or  three  times 
the  value  if  the  merchandise  is 
prohibited,  restricted  or  alcoholic 
beverages)  in  accordance  with  19  CFR 
147.3,  147.41,  147.43.  113.62(h)  and 
113.62(1)(1). 

D.  Failing  to  exonerate  the  United 
States  from  risk  or  loss  relating  to  the 


expenses  incurred  regarding  the  Fair 
will  result  in  a  claim  for  those  expenses 
per  19  CFR  147.3,  147.33  and  113.62(g). 

E.  Cancellation  standards. 

1.  There  will  be  no  mitigation  from 
anv  claim  made  for  failure  to  exonerate 
the  Government  from  risk  or  loss  per  19 
CFR  113.62(g). 

2.  For  failure  to  use  or  handle  the 
merchandise  in  a  manner  entitling  it  to 
duty-free  entry,  the  claim  will  be 
cancelled  upon  payment  of  an  amount 
between  one  and  five  times  the  loss  of 
revenue  (if  a  revenue  loss  violation)  or 
upon  payment  of  5  to  30  percent  of 
value  (if  no  revenue  loss  is  involved) 
depending  on  the  presence  of  mitigating 
or  aggravating  circumstances. 

rV.  Guidelines  for  Cancellation  of 
Claims  When  Petitions  for  Relief  Are 
Filed  Untimely  (Revision  of  Section  X 
of  T.D.  94-38  Guidelines) 

A.  Petitions  may  be  accepted  at  the 
discretion  of  the  Fines,  Penalties  & 
Forfeitures  Officer  at  any  time  prior  to 
commencement  of  any  sanctioning 
action  against  a  bond  principal  or  the 
issuance  of  any  notice  to  show  cause 
again$t  a  surety. 

B.  If  a  petition  is  received  untimely. 
Customs  will  first  consider  the  petition 
as  though  it  had  been  filed  timely  and 
shall  determine  the  amount  of 
mitigation  that  would  have  been 
afforded  in  the  case  had  the  petition 
been  filed  timely.  For  purposes  of  these 
guidelines,  this  determination  shall  be 
known  as  the  Abase  amount." 

C.  Once  the  base  amount  has  been 
determined,  Customs  shall  charge  an 
additional  amount  in  excess  of  the  base 
amount  by  calculating  the  number  of 
calendar  days  that  the  petition  is  late 
and  charging  an  additional  mitigation 
amount  of  0.1  percent  (.001)  per  day.  In 
no  case  will  the  additional  amount  be 
less  than  S400. 

D.  If  the  bond  principal  fails  to  file  a 
petition  during  the  time  period 
provided  by  regulation,  but  then  files  a 
petition  during  the  period  in  which  the 
surety,  by  regulation,  could  file  a 
petition,  that  petition  will  be  considered 
as  a  late  petition.  The  number  of  days 
late  shall  be  calculated  from  the  end  of 
the  60-day  petitioning  period  afforded 
to  the  principal.  The  demand  on  surety 
will  be  considered  as  an  additional 
demand. 

Note:  For  purposes  of  ail  bond  cancellation 
standards,  the  term  value  shall  mean  value  as 
determined  under  19  U.S.C.  1401a. 


V.  Guidelines  for  Cancellation  of 
Claims  Arising  From  Breach  of  ATA  or 
TECRO/ATT  Garnets 

A.  Assessment  of  Claims 

1.  Articles  entered  under  an  ATA  or 
TECRO/AIT  carnet  must  be  re-exported 
or  destroved  prior  to  the  expiration  of 
the  carnet  period. 

2.  Failure  to  re-export  or  destroy  those 
articles  in  the  time  period  prescribed 
will  result  in  the  assessment  of 
liquidated  damages  in  an  amount  equal 
to  1 10  percent  of  the  duties  due  on  the 
articles. 

3.  The  term  "duties"  does  not  include 
Merchandise  Processing  Fees  or  Harbor 
Maintenance  Taxes  for  carnet  claim 
assessment  purposes. 

4.  All  claims  will  be  assessed  against 
the  guaranteeing  association,  the  United 
States  Council  for  International 
Business  (USCIB). 

5.  No  claim  may  be  established  more 
than  one  year  after  the  expiration  of  the 
period  for  which  the  carnet  was  valid. 

B.  Petitions  for  Relief 

1 .  Petitions  for  relief  must  be  filed 
within  6  months  of  the  date  of  the  claim 
(thedateoftheCF-5955A). 

2.  The  petition  must  provide  proof  of 
re-exportation  or  destruction  of  the 
articles. 

3.  If  no  petition  is  submitted  in  the  6- 
month  period,  the  USCIB  must  provide 
full  payment  of  the  claim 

4  Such  payment  must  be  made 
within  30  days  from  the  end  of  the  6- 
month  period. 

5.  The  USCIB  will  then  have  90  days 
from  the  date  of  payment  to  submit 
adequate  proof  of  re-exportation  or 
destruction  in  order  to  receive  a  refund. 

C.  Proof  of  He-exportation  or 
Destruction:  Regulahzation  Fees 

1.  The  ATA  Convention  allows 
Customs  officials  to  charge  a 
regularization  fee  for  assisting  the 
foreign  issuing  association  in  avoiding 
the  liquidated  damages.  The 
regularization  fee  is  a  service  fee  and  is 
not  liquidated  damages.  Regularization 
fees  will  be  charged  as  described  herein. 

2.  If  the  petitioner  provides  a  re- 
exportation counterfoil,  unconditionally 
discharged  by  Customs,  then  the  claim 
will  be  closed  without  payment.  If 
payment  of  liquidated  damages  has  been 
made,  then  a  full  refund  shall  be 
afforded.  The  term  "unconditionally 
discharged"  means  that  no  remarks 
were  noted  by  a  Customs  officer  in  the 
appropriate  sections  of  the  counterfoil. 

3.  IftJie  petition  provides  an 
appropriate  importation  carnet  voucher 
signed  bv  a  foreign  Customs  officer,  the 
claim  will  then  be  regularized  upon 
payment  of  $50 
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4.  If  the  petitioner  provides  ciny  other 
acceptable  proof  of  re-exportation  or 
destruction,  then  the  claim  will  be 
regularized  upon  payment  of  $100. 

5.  Small  dollar  value  camets.  If  the 
assessed  amount  for  breach  of  a  carnet 
is  $100  or  less  (including  camets  for 
zero  duties),  the  claim  still  must  be 
assessed.  It  is  possible,  based  upon  the 
type  of  proof  of  re-exportation  or 
destruction  provided,  that  payment  of  a 
regidarization  fee  in  excess  of  the 
assessed  liquidated  damages  amount 
could  occur.  Unlike  other  liquidated 
damages  claims,  the  amount  of  the  bond 
does  not  limit  liability  for  payment  of 
the  regularization  fee,  which  is  a  fee  for 
service.  (See  section  F.  below) 

D.  Partial  Re-exportation  or  Destruction 

1.  In  any  situation  where  partial  re- 
exportation or  destruction  occurs,  if  that 
re-exportation  or  destruction  occurs 
within  the  camet  period  and  proof  of  re- 
exportation or  destruction  other  than  an 
unconditional  discharge  by  a  Customs 
officer  is  provided,  Customs  will  collect 
a  regularization  fee  with  regard  to  that 
portion  of  merchandise  for  which 
adequate  proof  of  re-exportation  or 
destruction  is  provided. 

2.  If  the  partial  re-exportation  or 
destruction  occurs  beyond  the  camet 
period,  mitigation  may  be  afforded  (see 
Section  E.  below). 

3.  Full  liquidated  damages  will  be 
charged  on  that  portion  of  the 
merchandise  for  which  neither  proof  of 
re-exportation  or  destruction  is 
provided.  Partial  liquidated  damages 
and  a  regularization  fee  could  be 
collected  in  closure  of  the  same  camet. 

4.  If  a  re-exportation  counterfoil 
showing  an  unconditional  discharge  as 
to  part  of  a  shipment  of  merchandise  is 
provided  timely,  no  collection  will  be 
made  as  to  that  merchandise. 

E.  Late  Re-exportation 

1.  If  merchandise  is  re-exported  (or 
destroyed)  after  the  one-year  period  and 
a  re-exportation  counterfoil  indicating 
unconditional  discharge  by  a  Customs 
officer  is  provided  timely,  the  claim 
shall  be  cancelled  without  payment. 

2.  If  merchandise  is  re-exported  (or 
destroyed)  180  days  or  more  after  the 
expiration  of  the  camet  period  and  a  re- 
exportation counterfoil  indicating  an 
unconditional  discharge  by  a  Customs 
officer  is  not  provided,  no  relief  from 
the  claim  shall  be  afforded. 

3.  If  merchandise  is  re-exported  (or 
destroyed)  more  than  90  days  but  less 
than  180  days  after  the  expiration  of  the 
camet  period  and  adequate  proof  of  re- 
exportation or  destmction  other  than  a 
re-exportation  counterfoil  with  an 
unconditional  discharge  by  a  Customs 


officer  is  provided,  the  claim  for 
liquidated  damages  may  be  cancelled 
upon  payment  of  50  percent  of  the 
liquidated  damages  assessed  amount  but 
not  less  than  $100. 

4.  If  merchandise  is  re-exported  (or 
destroyed)  90  days  or  less  after  the 
expiration  of  the  camet  period  and 
adequate  proof  of  re-exportation  or 
destruction  other  than  an  exportation 
counterfoil  with  an  unconditional 
discharge  by  a  Customs  officer  is 
provided,  the  claim  for  liquidated 
damages  may  be  cancelled  upon 
payment  of  25  percent  of  the  claim  but 
not  less  than  $50. 

F.  Late  Re-exportation  of  Duty  Free  and 
Zero  Duty  Merchandise 

1 .  If  merchandise  is  duty  free  or  has 
a  zero  duty  rate,  claims  for  liquidated 
damages  should  still  be  assessed. 

2.  Claims  for  duty  free  and  zero  duty 
camets  will  be  processed  in  accordance 
with  these  guidelines. 

G.  Issuance  of  Claims 

1 .  If  a  claim  is  received  by  the  USCIB 
after  the  one-year  period  has  expired, 
the  claim  will  not  be  pursued. 

2.  Claims  issued  by  Customs  more 
than  30  days  prior  to  the  end  of  the  one- 
year  period  will  be  presumed  to  be 
timely. 

3.  Claims  should  be  issued  by 
Customs  as  promptly  as  possible  after 
discovery. 

[FR  Doc.  02-9540  Filed  4-18-02;  8:45  am) 

BILUNG  CODE  482(Ma-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FI-28-961 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Intemal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conmients  concerning  an 
existing  final  regulation,  FI-28-96  (TD 
8801),  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds  (§  1.148-5). 


DATES:  Written  comments  should  be 
received  on  or  before  June  18,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Intemal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622-  ^ 
31 79,  or  through  the  internet 
(Lamice.Mack@irs.gov),  Intemal 
Revenue  Service,  room  5244,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Arbitrage  Restrictions  on  Tax-Exempt 
Bonds. 

OMB  Number:  1545-1490. 

Regulation  Project  Number:  FI-28-96. 

Abstract:  This  regulation  provides 
guidance  concerning  the  arbitrage 
restrictions  applicable  to  tax-exempt 
bonds  issued  by  state  and  local 
governments  and  contains  rules 
regarding  the  use  of  proceeds  of  state  . 
and  local  bonds  to  acquire  higher 
3delding  investments.  The  regulation 
provides  safe  harbors  for  establishing 
the  fair  market  value  of  all  investments 
purchased  for  yield  restricted 
defeasance  escrows.  Further,  the 
regulation  requires  that  issuers  must 
retain  certain  records  and  information 
with  the  bond  documents.  The 
recordkeeping  requirements  are 
necessary  for  the  IRS  to  determine  that 
an  issuer  of  tax-exempt  bonds  has  not 
paid  more  than  fair  market  value  for 
nonpurpose  investments  imder  section 
148  of  the  Intemal  Revenue  Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of 
currendy  approved  collection. 

Affected  Public:  State,  local,  or  tribal 
governments,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Time  Per  Respondent:- 1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,425. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  returns  and 
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tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information- 


ApprcAed   .^pri'i  12    2002 
Glenn  Kirkland. 
IRS  Reports  Clearanct-  Officer 
|FR  Doc    02-9669  Filed  4-18-02.  8  4.')  ami 
BILLING  CODE  4«3O-01-P 


Friday, 

April  19,  2002 


Part  n 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Parts  50  and  1005 

Loan  Guarantees  for  Indian  Housing; 

Direct  Guarantee  Processing:  Final  Rule 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  50  and  1005 
[Docket  No.  FR-4241-f-02] 
RIN  2577-AB78 

Loan  Guarantees  for  Indian  Housing; 
Direct  Guarantee  Processing 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  for  the  Loan 
Guarantees  for  Indian  Housing  Program 
makes  permanent  a  new  direct 
guarantee  procedure  that  is  modeled  on 
the  FHA  single  family  mortgage 
insiuance  direct  endorsement 
procedure.  Under  this  procedure,  HUD 
staff  are  not  involved  in  the  processing 
or  approval  of  individual  loans  before 
closing.  The  rule  also  reflects  statutory 
changes  to  the  program  concerning 
environmental  review  requirements  and 
the  geographical  area  in  which  loan 
guarantees  may  be  made. 
EFFECTIVE  DATE:  May  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Jurkowski,  Director,  Office  of  Loan 
Guarantee,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  1999  Broadway, 
Suite  3390,  Denver,  CO  80202. 
Telephone:  (303)  675-1600.  (This  is  not 
a  toll-free  number.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Interim  Rule  and  Public  Comments 

HUD  issued  an  interim  rule  on 
September  11, 1998  (63  FR  48987) 
amending  the  rule  for  its  Section  184 
Loan  Guarantees  for  Indian  Housing 
Program  (24  CFR  part  1005)  to  include 
a  "Direct  Guarantee"  procedure  as  an 
alternative  to  regular  HUD  loan 
processing.  The  Direct  Guarantee 
procedure  dispenses  with  commitments 
and  pre-loan  closing  underwriting 
review  by  HUD,  with  HUD  review 
occurring  after  loan  closing  but  before 
guarantee  of  the  loan.  A  few  other 
technical  changes  or  corrections  to  part 
1005  were  made  through  the  interim 
rule.  As  an  Appendix  to  the  interim 
rule,  the  Department  also  updated  its 
"Guide  to  Loan  Guarantees  for  Indian 
Housing"  that  was  published  with  the 
final  version  of  24  CFR  part  955  (now 
24  CFR  part  1005),  to  reflect  recent 
legislation  and  the  availability  of  the 
new  alternative  Direct  Guarantee 
procedure  and  to  make  other  minor 
improvements.  The  updated  Appendix 


was  not  intended  to  be  included  in  the 
Code  of  Federal  Regulations. 

The  interim  rule  also  amended  HUD's 
environmental  rules  at  24  CFR 
50.19fb)(17)  to  apply  to  the  Direct 
Guarantee  procedure  the  same 
categorical  exclusion  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  other  Federal 
environmental  laws  and  authorities  that 
currently  applies  to  the  FHA  Direct 
Endorsement  and  Lender  Insurance 
programs  for  single  family  mortgages.  In 
a  related  change,  existing  §  1005.105(e) 
("Environmental  compliance")  was 
revised  to  reflect  the  new  Direct 
Guarantee  procedure  and  to  state  that 
procedures  similar  to  the  FHA  builder 
certification  procedures  in  24  CFR 
203.12(c)(2)  will  be  required  for 
proposed  or  new  construction.  Under 
those  procedures,  a  builder  reviews  the 
area  for  environmental  problems  and 
hazards. 

HUD  received  one  public  comment  on 
the  interim  rule.  The  commenter 
supported  the  rule  but  urged  that  a 
borrower  be  informed  at  die  time  of  loan 
processing  of  any  negative  conditions 
that  would  exist  at  the  time  of 
foreclosure  for  a  Direct  Guarantee  that 
do  not  exist  under  current  loan 
processing  procedures.  The  Department 
is  not  aware  of  any  negative  effects  of 
the  Direct  Guarantee  alternative. 
Accordingly,  no  changes  have  been 
made  to  the  interim  rule  on  the  basis  of 
public  comments. 

Intervening  Statutory  Changes  and 
Conforming  Changes  in  Final  Rule 

After  the  interim  rule  was  published, 
section  595(e)(13)  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1999, 
added  a  new  section  184(k)  to  the 
Housing  and  Community  Development 
Act  of  1992.  New  subsection  (k) 
provides  that  for  purposes  of 
environmental  review,  decisionmaking, 
and  action  under  the  Nationed 
Environmental  Policy  Act  of  1969 
(NEPA)  and  any  other  law  that  furthers 
the  purposes  of  that  Act,  a  Section  184 
loan  guarantee  shall  be  (1)  treated  as  a 
grant  under  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA), 
and  (2)  subject  to  regulations  issued  to 
carry  out  section  105  of  NAHASDA. 
Section  105  permits  the  Secretary  "in 
lieu  of  the  environmental  protection 
procedures  otherwise  applicable"  to 
provide  by  regulation  for  the  release  of 
grant  amounts  for  particular  projects  to 
tribes  which  assume  all  of  the 
responsibilities  for  environmental 


review,  decisionmaking,  and  action 
ujider  NEPA  and  related  laws  that 
would  apply  if  the  Secretary  were  to 
undertake  such  projects  as  federal 
projects.  The  implementing  regulations 
for  section  105  appear  at  24  CFR 
1000.18  through  1008.24  and  24  CFR 
part  58.  Section  1000.20  makes  it  clear 
that  a  tribe  may  choose  whether  to 
assume  environmented  review 
responsibilities  or  to  have  HUD  perform 
them  in  accordance  with  24  CFR  part 
50. 

Section  1005.105(e)  of  the  interim 
rule  only  anticipated  environmental 
review  under  part  50.  It  is  amended  in 
this  final  rule  to  recognize  the  tribal 
right  to  choose  to  assume  environmental 
responsibilities  in  accordance  with  24 
CFR  part  58.  In  a  separate  rulemaking 
procedure,  HUD  is  developing  changes 
to  24  CFR  part  58  to  clarify  that  part's 
applicability  when  a  tribe  assumes 
environmental  review  responsibilities 
for  NAHASDA  assistance  or  the  Indian 
Housing  Loan  Guarantee  program.  A 
tribe  may  assume  environmental  review 
responsibilities  for  NAHASDA  without 
doing  so  for  Section  184  loan 
guarantees,  and  vice-versa. 

When  the  home  involves  proposed  or 
new  construction,  this  final  rule 
requires  a  Builder's  Certification 
procedure  comparable  to  the  FHA 
Builder's  Certification  procedure  under 
24  CFR  203.12(b)(2)  (designated  prior  to 
November  15,  1999  as  §  203.12(c)(2)). 
The  term  "comparable"  is  used  instead 
of  the  less  clear  "similar"  that  was  used 
in  the  interim  rule. 

Section  595(e)(ll)  of  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1999,  also 
removed  from  Section  184  the  language 
that  restricted  Section  1 84  assistance  to 
an  area  covered  by  an  Indian  Housing 
Plan  under  NAHASDA.  The 
corresponding  language  in  §  1005.101 
and  in  the  Appendix  to  part  1005  is 
therefore  removed  by  this  final  rule. 

This  final  rule  also  corrects  a  cross- 
referencing  error  in  the  first  sentence  of 
§  1005.107(b)(5)(ii),  and  amends  that 
provision  to  reflect  current  HUD 
procedures  regarding  appeal  of  any 
HUD  decision  to  cease  issuing 
guarantees  due  to  tribal  failure  to 
enforce  eviction  procedures.  Finally, 
section  4(c)  of  the  Appendix  is  changed 
to  conform  to  HUD's  rule  on  lead-based 
paint  that  was  published  on  September 
15, 1999  (64  FR  50140)  and  amended 
the  safety  and  quality  standards  in 
§  1005.111  to  reference  new  lead-based 
paint  requirements. 

For  clarity,  HUD  is  publishing  the 
entire  updated  Appendix  to  part  1005 
that  sets  forth  the  statutory  and 
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regulatory  requirements  and  additional 
guidance".  The  Appendix  is  not  included 
in  the  Code  of  Federal  Regulations. 

Findings  and  Certifications 

Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 
Regulatory-  Planning  and  Review.  OMB 
determined  that  this  rule  is  a 
"significant  regulatory-  action,"  as 
defined  in  section  3(fi  of  the  Order 
(although  not  economically  significant 
under  section  (3)(fKl)  of  the  Order).  Any 
changes  made  to  the  final  rule 
subsequent  to  its  submission  to  OMB 
are  clearly  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk,  Room  10276.  451  Seventh 
Street  SW.  Washington  DC,  20410. 

Regulatory-  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
merely  authorizes  an  alternative 
procedure  for  obtaining  HUD  guarantee 
for  an  Indian  Housing  loan.  The  rule  has 
no  disproportionate  economic  impact 
on  small  businesses. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment 
(FONSI)  was  made  for  the  interim  rule 
in  accordance  with  HUD  regulations  at 
24  CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  That 
FONSI  has  been  updated  to  reflect  a 
statutory  change  that  permits  tribal 
assumption  of  environmental  review 
responsibilities  for  the  Section  184 
program.  The  original  FONSI  and 
update  are  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Executive  Order  13132,  Federalism 

This  final  rule  does  not  have 
Federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 


establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulator^'  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Loan 
Guarantees  for  Indian  Housing  program 
is  14.865. 

List  of  Subjects 

24  CFR  Part  50 

Compliance  record.  Environmental 
assessment.  Environmental  impact 
statement.  Environmental  protection. 
Environmental  quality.  Environmental 
review  policy  and  procedures. 

24  CFR  Part  1005 

Indians,  Loan  programs — Indians, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  24  CFR  parts  50  and  1005 
which  was  published  on  September  11. 
1998,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  1005— LOAN  GUARANTEES 
FOR  INDIAN  HOUSING 

1.  The  authority  citation  for  part  1005 
is  revised  to  read  as  follows; 

Authority:  12  U.S.C.  1715z-^;^a;  42  U.S.C. 
3535ld). 

2.  Section  1005.101  is  revised  to  read 
as  follows: 

§  1 005.1 01    What  is  the  applicability  and 
scope  of  these  regulations? 

Under  the  provisions  of  section  184  of 
the  Housing  and  Community 
Development  Act  of  1992.  as  amended 
by  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (12  U.S.C.  1715z-13a),  the 
Department  of  Housing  and  Urban 
Development  (the  Department  or  HLD) 
has  the  authority  to  guarantee  loans  for 
the  construction,  acquisition,  or 
rehabifitation  of  l-'to  4-family  homes 
that  are  standard  housing  located  on 
trust  or  restricted  land  or  land  located 
in  an  Indian  or  Alaska  Native  area.  This 
part  provides  requirements  that  are  in 
addition  to  those  in  section  184. 

3.  Section  1005.105  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§1005.105    What  are  eligible  loans? 

***** 

(e)  Environmental  compliance.  (1) 
Section  1000.20  of  this  chapter  apphes 


to  an  environmental  review  in 
conneclion  with  a  loan  guarantee  under 
this  part.  That  section  permits  an  Indian 
tribe  to  choose  to  assume  environmental 
rp\iew  responsibility. 

(2)  Before  HUD  issues  a  commitment 
to  guarantee  anv  loan,  or  before  HUD 
guarantees  a  loan  ii  there  is  no 
commitment.  HUD  must: 

(i)  Comply  with  environmental  review 
procedures  to  the  extent  applicable 
under  part  50  of  this  title,  in  accordance 
with  §  1000.20(a)  and  (c);  or 

(iil  .Approve  a  Request  for  Release  of 
Funds  and  certification  from  an  Indian 
tribe,  in  accordance  with  part  58  of  this 
title,  if  the  Indian  tribe  has  assumed 
environmental  review  responsibility 

(3)  If  the  loan  involves  proposed  or 
new  con.struction.  HUD  will  require 
compliance  with  procedures 
comparable  to  those  required  by 

§  203.12(b)(2)  of  this  title  for  FHA 
mortgage  insurance. 
«        «        •        *        * 

4.  Section  1005.107  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b)(5)(ii)  to  read  as  follows: 

§  1 005.1 07    What  is  eligible  collateral? , 


(b)*   *   * 

(5)*   *    * 

(ii)  Review.  If  the  Department  ceases 
issuing  guarantees  in  accordance  with 
paragraph  (b)(5)(i)  of  this  section.  HUD 
will  notify  the  tribe  of  the  reasons  for 
such  action  and  that  the  tribe  may. 
within  30  days  after  notification  of 
HUD's  actiori,  file  a  v\Titten  appeal  with 
the  Director,  Office  of  Loan  Guarantee 
(OLG).  Office  of  Native  American 
Programs  (ONAP).  Within  30  days  after 
notification  of  an  adverse  decision  by 
the  OLG  Director,  the  tribe  may  file  a 
written  request  for  review  with  the 
Deputy  Assistant  Secretary  for  ONAP, 

*       *       * 

Dated:  .\pril  10.2002. 
Mel  Martinez, 

Secretary 

Note:  The  following  appendix  will  not  be 
codified  in  the  Codeof  Federal  Regulations. 

APPENDIX 

Guide  to  Loan  Guarantees  for  Indian 
Housing 

Section  1.     Purpose,  applicability  and  scope 

Section  2  Definitions 

Section  3.  Eligible  loans 

Section  4.  Eligible  housing 

Section  5  Eligible  lenders 

Section  6.  Eligible  collateral 

Section  7.  Procedures 

Section  8.  Guarantee 

Section  9  Guarantee  fee 

Section  10  Liability  under  guarantee 

Section  n  Transfer  and  assignment 
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Section  12.  Disqualification  of  lenders  and 

civil  money  penalties 
Section  l.l.  Payment  under  guarantee 
Section  14.  Certification  of  compliance  with 

tribal  laws,  and  enforcement 

Section  1.  Purpose.  Applicability  and  Scope 

The  purpo.se  of  this  guide  is  to  present,  in 
a  single  document,  the  statutory  and 
regulatory  requirements,  and  certain  other 
important  administrative  requirements,  thai 
apply  to  the  Loan  Guarantees  for  Indian 
Housing  Program  under  Section  184  of  the 
Housing  and  Communitv  Development  Act  of 
1992  (Pub.  L.  102-,=)50.  approved  October  28. 
1992.  as  amended  by  the  Native  American 
Housing  Assistance  and  Self-Determination 
Act  of  1996  (Pub.  L.  104-330).  Although  it 
presents  the  regulatory  and  statutory 
requirements  in  a  c:ombined  format,  this 
guide  is  a  secondary  source  for  these 
requirements.  Title  24  of  the  Code  of  Federal 
Regulations  is  the  primary,  governing  source 
for  regulatory  requirements,  and  Section  184 
is  the  primary,  governing  source  for  statutory 
requirements. 

Under  Section  184,  the  Department  of 
Housing  and  Urban  Development  (the 
Departinent)  has  the  authority  to  guarantee 
loans  for  the  construction,  acquisition, 
rehabilitation,  or  acquisition  and 
rehabilitation,  of  1-  to  4-family  homes  on 
trust  and  restricted  lands  for  Indians 
(including  Alaska  Natives)  and  certain  other 
lands  under  the  jurisdiction  of  an  Indian 
tribe.  This  guide  describes  the  eligibility  of 
borrowers,  lenders  and  property,  as  well  as 
the  benefits  of  the  Indian  Loan  Guarantee 
Program. 

Section  2.  Definitions 

Default  means  the  failure  by  a  borrower  to 
make  any  payment  or  to  perform  any  other 
obligation  under  the  terms  of  a  loan,  if  such 
failure  continues  for  a  period  of  more  than 
30  days. 

Department  or  HUD  means  the  U.S. 
Department  of  Housing  and  Urban 
Development. 

Direct  guarantee  means  the  underwriting 
procedure  which  qualified  and  approved 
mortgagees  may  use  as  described  in  24  CFR 
1005.104.  The  Secretary  will  publish 
guidelines  for  Direct  guarantee  underwriting 
procedures  and  underwriter  qualifications  in 
a  Guidebook.  Compliance  with  these 
guidelines  is  the  minimum  standard  of  due 
diligence. 

Guarantee  Fund  means  the  Indian  Housing 
Loan  Guarantee  Fund  established  under 
Section  184(i)  of  the  Housing  and 
Community  Development  .'Xct  of  1992. 

Holder  means  the  holder  of  the  guarantee 
certificate  and  in  this  program  is  variously 
referred  to  as  the  lender,  the  holder  of  the 
certificate,  the  holder  of  the  guarantee,  and 
the  mortgagee. 

Indian  means  any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  tribe,  the  Federal  Government,  or  any 
State,  and  includes  the  term  "Native 
American". 

Indian  or  Alaska  Native  area  means  the 
area  within  which  an  Indian  housing 
authority  or  tribally  designated  housing 
entity  (TDHE),  as  defined  in  Section  4  of  the 


Native  American  Housing  .Assistance  and 
Self-Determination  Act  of  1996.  is  authorized 
to  provide  housing. 

Indian  Housing  Authority  (IHA)  means  any 
entity  that  is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians  or  housing 
subject  to  the  provisions  of  Section  184  and 
that  is  established  either  (1)  by  exercise  of  the 
power  of  self-government  of  an  Indian  tribe 
independent  of  State  law.  or  (2)  by  operation 
of  State  law  providing  specifically  for 
housing  authorities  for  Indians,  including 
regional  housing  authorities  in  the  State  of 
Alaska.  The  term  includes  tribally  designated 
housing  entities  under  the  Native  American 
Housing  Assistance  and  Self-Determination 
Act  of  1996. 

Mortgage  means: 

(l)(i)  A  first  lien  as  is  commonly  given  to 
secure  advances  on.  or  the  unpaid  purchase 
price  of,  real  estate  under  the  laws  of  the 
jurisdiction  where  the  property  is  located 
and  may  refer  to  a  security  instrument 
creating  a  lien,  whether  called  a  mortgage, 
deed  of  trust,  security  deed,  or  another  term 
used  in  a  particular  jurisdiction;  or 

(ii)  A  loan  secured  by  collateral  as  required 
by  24  CFR  100,5.107:  and 

(2)  The  credit  instrument,  or  note,  secured 
thereby. 

Mortgagee  or  lender  means  the  same  as 
holder. 

Mortgagor  or  borrower  means  the  party 
receiving  the  loan,  and  authorized  successors 
or  assigns. 

Principal  residence  means  the  dwelling 
where  the  mortgagor  maintains  (or  will 
maintain)  his  or  her  permanent  place  of 
abode,  and  typically  spends  (or  will  spend) 
the  majority  of  the  calendar  year.  A  person 
may  have  only  one  principal  residence  at  any 
one  time. 

Secretary  means  the  Secretary  of  Housing 
and  Urban  Development. 

Section  184  means  Section  184  of  the 
Housing  and  Community  Development  Act  of 
1992. 

Standard  housing  means  a  dwelling  unit  or 
housing  that  complies  with  the  requirements 
established  in  this  guide. 

Tribe  or  Indian  tribe  means  any  tribe,  band, 
nation  or  other  organized  group  or 
community  of  Indians,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  that  is  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians  pursuant  to 
the  Indian  Self-Determir;ation  and  Education 
Assistance  Act  of  1975. 

Trust  or  restricted  land  means  land,  title  to 
which  is  held  by  the  United  States  for  the 
benefit  of  an  Indian  or  Indian  tribe;  or,  land, 
title  to  which  is  held  by  an  Indian  tribe, 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States. 

Underwriting  is  the  evaluation  of 
documentation  to  determine  risk. 

Section  3.  Eligible  Loans 

(a)  In  general.  Only  fixed  rate,  fixed  term 
loans  with  even  monthly  payments  are 
eligible  under  the  Section  184  program. 


(b)  Eligible  borrowers.  A  loan  guaranteed 
under  Section  184  may  be  made  to  a 
borrower  that  is: 

(1)  An  Indian  who  will  occupy  it  as  a 
principal  residence  and  who  is  otherwise 
qualified  under  part  1003: 

(2)  An  Indian  Housing  Authority:  or 

(3)  An  Indian  tribe. 

(c)  Terms  of  loan.  The  loan  must: 

(1)  Be  made  for  a  term  not  exceeding  30 
years: 

(2)  Bear  interest  (exclusive  of  the  guarantee 
fee  and  service  charges,  if  any)  at  a  fixed  rate 
agreed  upon  by  the  borrower  and  the  lender 
and  determined  by  the  Department  to  be 
reasonable,  which  may  not  exceed  the  rate 
generally  charged  in  the  area  (as  determined 
by  the  Department)  for  home  mortgage  loans 
not  guaranteed  or  insured  by  any  agency  or 
instrumentality  of  the  Federal  Government. 

(d)  Maximum  loan  amounts. 

(1)  A  principal  obligation  may  not  exceed 
the  lesser  of: 

(i)  97.75  percent  of  the  appraised  value  of 
the  property  as  of  the  date  the  loan  is 
accepted  for  guarantee  (or  98.75  percent  if 
the  value  of  the  property  is  S50.000  or  less): 
and 

(ii)  .Amounts  approved  otherwise  by  the 
Department. 

(2)  The  balance  of  the  purchase  price  must 
involve  a  payment  on  account  of  the  property 
that  may  be: 

(i)  In  cash  or  other  property  of  equivalent 
value  acceptable  to  the  lender  and  the 
Department;  or 

(ii)  The  value  of  any  improvements  to  the 
property  made  through  the  skilled  or 
unskilled  labor  of  the  borrower,  appraised  in 
accordance  with  generally  acceptable 
practices  and  procedures. 

(e)  Construction  advances.  The  Department 
may  guarantee  loans  from  which  advances 
will  be  made  during  construction.  The 
Department  will  provide  guarantees  for 
advances  made  by  the  mortgagee  during 
construction  if  all  of  the  following  conditions 
are  satisfied: 

(1)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreement,  approved 
by  HUD,  setting  forth  the  terms  and 
conditions  under  which  advances  will  be 
made; 

(2)  The  advances  are  made  only  as 
provided  in  the  building  loan  agreement; 

(3)  The  principal  amount  of  the  mortgage 
is  held  by  the  mortgagee  in  an  interest 
bearing  account,  trust,  or  escrow  for  the 
benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor  or  the 
mortgagor's  creditors  as  provided  in  the 
building  loan  agreement;  and 

(4)  The  mortgage  must  bear  interest  on  the 
amount  advanced  to  the  mortgagor  or  to  the 
mortgagor's  creditors  and  on  the  amount  held 
in  an  account  or  trust  for  the  benefit  of  the 
mortgagor. 

(f)  Environmental  compliance.  Section 
1000.20  of  the  regulations  under  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (24  CFR  1000.20), 
which  permits  a  Tribe  to  choose  to  assume 
Federal  environmental  review  responsibility, 
applies  to  an  environmental  review  in 
connection  with  a  loan  guarantee  under  the 
Section  184  program.  Before  HUD  issues  a 
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loan  guarantee  under  the  program,  and  before 
it  issues  any  commitment.  HUD  must: 

(1)  Comply  with  environmental  review 
procedures  to  the  extent  applicable  under  24 
CFR  part  50.  in  accordance  with  §  1000.20(a) 
and  (c);  or 

(2)  .Approve  a  Request  for  Release  of  Funds 
and  certification  from  the  tribe  in  accordance 
with  24  CFR  part  .58,  when  the  tribe  has 
assumed  environmental  responsibility. 

(,1)  If  the  loan  involves  proposed  or  new 
construction.  HUD  will  require  a  Builder 
Certification  under  procedures  comparable  to 
those  required  by  24  CFR  203.12(b)(2)  for 
FHA  mortgage  insurance. 

Section  4.  Eligible  Housing 

(a)  In  general.  A  loan  guaranteed  under 
Section  184  may  be  used  for  the  construction, 
acquisition,  rehabilitation,  or  acquisition  and 
rehabilitation,  of  a  1-  to4-family  dwelling 
located  on  trust  or  restricted  land,  or  land 
located  in  an  Indian  or  Alaska  Native  area. 

(b)  Safely  and  quality  standards.  Loans 
guaranteed  under  Section  184  may  be  made 
onlv  on  dwelling  units  which  meet  safety 
and  quality  standards  set  forth  herein.  Each 
unit  must: 

(1)  Be  decent,  safe,  sanitary,  and  modest  in 
size  and  design; 

(2)  Conform  with  applicable  general 
construction  standards  for  the  region: 

(3)  Contain  a  heating  system  that: 

(i)  Has  the  capacity  to  maintain  a  minimum 
temperature  in  the  dwelling  of  65  degrees 
Fahrenheit  during  the  coldest  weather  in  the 
area: 

(ii)  Is  safe  to  operate  and  maintain; 

(iii)  Delivers  a  uniform  distribution  of  heat; 
and 

(iv)  Conforms  to  any  applicable  tribal 
heating  code  or.  if  there  is  no  applicable 
tribal  code,  an  appropriate  c:ounty.  State,  or 
National  code; 

(4)  Contain  a  plumbing  system  that: 
(i)  Uses  a  properly  installed  system  of 

piping: 

(ii)  Includes  a  kitchen  smk  and  a 
partitional  bathroom  with  lavatory,  toilet, 
and  bath  or  shower:  and 

(iii)  Uses  water  supply,  plumbing  and 
sewage  disposal  systems  that  conform  to  an\ 
applicable  tribal  code  or.  if  there  is  no 
applicable  tribal  code,  the  minimum 
standards  established  by  the  applicable 
countv  or  State; 

(5)  Contain  an  electrical  system  using 
wiring  and  equipment  properly  installed  to 
safelv  supply  electrical  energy  for  adequate 
lighting  and  for  operation  of  appliances  that 
conforms  to  any  applicable  tribal  c:ode  or.  if 
there  is  no  applicable  tribal  code,  an 
appropriate  county.  State,  or  National  code: 

(6)  Be  not  less  than: 

(i)  570  square  feet  in  size,  if  designed  for 
a  family  of  not  more  than  4  persons: 

(ii)  850  square  feet  in  size,  if  designed  for 
a  familv  of  not  less  than  5  and  more  than  7 
persons:  and 

(iii)  1020  square  feet  in  size,  if  designed  for 
a  family  of  not  less  than  8  persons:  or 

(iv)  the  size  provided  under  the  applicable 
locally  adopted  standards  for  size  of  dwelling 
units;  except  that  the  Department,  upon  the 
request  of  a  tribe  or  Indian  Housing 
Authority,  may  waive  the  size  requirements 
under  this  paragraph;  and 


(7)  Conform  with  the  energy  performance 
requirements  for  new  construction  . 
established  by  the  Department  under  Section 
526(a)  of  the  National  Housing  Aci. 

(c)  Lead-based  paint.  The  relevant 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4821- 
4846).  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (42  U.S.C. 
4851-4856)  and  implementing  regulations  at 
24  CFR  part  35,  subparts  A.  B,  H.  I.  K.  M. 
and  R  apply  to  the  Section  184  program. 

Section  5.  Eligible  Lenders 

(a)  Required  approval.  The  loan  may  be 
made  only  by  a  lender  meeting  qualifications 
established  in  this  guide,  except  that  loans 
otherwise  insured  or  guaranteed  by  any 
agencv  of  the  Federal  government,  or  made 
by  an  organization  of  Indians  from  amounts 
borrowed  from  the  United  States  are  not 
eligible  for  guarantees  under  part  1005.  The 
following  lenders  are  approved  under  this 
guide: 

(1)  Any  mortgagee  approved  by  the 
Department  of  Housing  and  Urban 
Development  for  partit  ipation  in  the  single 
familv  mortgage  insuran(  e  program  under 
title  II  of  the  National  Housing  Act. 

(2)  An\  lender  whose  housing  loans  under 
chapter  37  of  title  38.  United  States  Code  are 
automatically  guaranteed  pursuant  to  Section 
1802(d)  of  such  title. 

(3)  .'Vnv  lender  approved  by  the 
Department  of  .Agriculture  lo  make 
guaranteed  loans  for  single  family  housing 
under  the  Housing  Act  of  1949. 

(4)  Anv  other  lender  that  is  supervised. 
approved,  regulated,  or  insured  by  any  other 
agency  of  the  Federal  government. 

(5)  .\nv  other  lender  approved  by  the 
Secretary  under  this  part. 

(b)  Direct  guarantee  approval.  To  be 
approved  for  the  Direct  guarantee  program,  a 
lender  must  be  an  approved  mortgagee  under 
.24  CFR  202.6.  202.7  nr  203.10.  or  must  meet 
the  requirements  of  Section  (a)(4)  or  (a)(5)  of 
this  guide.  In  addition,  the  lender  must 
establish  that  it  meets  the  following 
qualifications: 

(1)  The  lender,  or  one  of  its  principal 
officers,  has  5  years  of  experience  in  the 
origination  of  single  familv  mortgages. 

(2)  The  lender  has  on  its  permanent  staff 
an  underwriter  meeting  the  standards  of  the 
Secretary  and  authorized  by  the  lender  to 
bind  the  lender  on  matters  involving  the 
origination  of  Section  184  mortgage  loans 
through  the  direct  guarantee  procedure. 

(3)  The  lender  must  assure  that  its 
underwriter  and  technic:al  staff  have  been 
trained  and  are  knowledgeable  in  the  Section 
184  underwriting  requirements. 

(4)  The  mortgagee  must  submit  initially 
two  Section  184  mortgage  loans,  processed  in 
accordance  with  the  process  set  forth  in 
Section  7(b)  of  this  guide.  The  documents 
required  by  Section  7(b)  will  be  reviewed  by 
the  Secretary  and.  if  acceptable,  a  firm 
commitment  will  be  issued  prior  to  loan 
closing.  If  the  underwriting  and  processing  of 
these  two  loans  is  satisfactory,  then  the 
lender  may  be  approved  to  close  subsequent 
loans  without  a  prior  commitment  and 
submit  them  directly  for  guarantee  in 
accordance  w'ith  the  process  set  forth  in 


Section  7(b).  L'nsatisfactory  performance  by 
the  lender  at  this  stage  constitutes  grounds 
for  denial  of  approval  for  the  direct  guarantee 
procedure  or  for  continued  pre-closing 
review  of  a  lender's  submissions. 

(5)  To  process  single  close  construction 
loans  using  the  Direct  Guarantee  procedure, 
one  of  the  lender's  test  cases  must  be  a  single 
close  construction  loan.  If  a  lender  is 
approved  for  Direct  Guarantee  processing 
without  submitting  an  acceptable  single  close 
construction  test  case,  the  lender  must 
submit  a  single  close  construction  test  case 
in  full  compliance  with  Section  184  program 
requirements'and  receive  a  Section  184  firm 
commitment  for  the  test  case,  before  the 
lender  will  be  approved  for  single  close 
construction  processing  using  the  Direct 
Guarantee  procedure. 

(c)  Mortgagee  sanctions.  Depending  on  the 
nature  and  extent  of  the  noncompliance  with 
the  requirements  applicable  to  the  Direct 
Guarantee  procedure,  as  determined  by  the 
Department,  the  Department  may  take  such 
actions  as  are  deemed  appropriate  and  in 
accordance  with  published  guidelines. 

Section  6.  Eligible  Collateral 

(a)  In  general.  A  loan  guaranteed  under 
Section  184  may  be  secured  by  any  collateral 
authorized  under  Federal,  State,  or  tribal  law 
and  determined  by  the  lender  and  approved  . 
by  the  Department  to  be  sufficient  to  cover 
the  amount  of  the  loan.  Collater^il  may 
include,  but  is  not  limited  lo.  the  following: 

(1)  The  properly  and/or  improvements  to 
be  acquired,  constructed,  or  rehabilitated,  to 
the  extent  that  an  interest  in  such  property 

is  not  subject  to  the  restrictions  of  trust  lands 
against  alienation; 

(2)  A  first  and/or  second  mortgage  on 
property  other  than  trust  land; 

(3)  Personal  property;  or 

(4)  Cash,  notes  an  interest  in  securities, 
rovalties.  annuities,  or  any  other  property 
that  is  transferable  and  whose  present  value 
may  be  determined. 

[h]  Leasehold  on  trust  or  restricted  land  as 
collateral.  If  a  leasehold  interest  in  trust  or 
restricted  land  is  used  as  collateral  for  the 
loan,  the  following  additional  provisions 
apply: 

(1)  Approved  Lease.  Any  land  lease  for  a 
unit  financed  under  Section  184  must  be  on 
a  form  approved  by  both  HLID  and  the 
Bureau  of  Indian  Affairs.  U.S,  Department  of 
Interior. 

(2)  Assumption  or  sale  of  leasehold.  If  a 
leasehold  is  used  as  security  for  the  loan,  the 
lease  form  must  contain  a  provision  requiring 
tribal  consent  before  any  assumption  of  an 
existing  lease,  except  where  title  lo  the 
leasehold  interest  is  obtained  by  the 
Depariment  through  foreclosure  of  the 
guaranteed  mortgage.  A  morigagee  other  than 
the  Department  must  obtain  Iribal  consent 
before  obtaining  title  through  a  foreclosure 
sale.  Tribal  consent  must  be  obtained  on  any 
subsequent  transfer  from  the  purchaser, 
including  the  Department,  at  foreclosure  sale. 
The  lease  may  not  be  terminated  by  the  lessor 
without  HUDs  approval  while  the  mortgage 
is  guaranteed  or  held  by  the  Department. 

(3)  Eviction  procedures.  Before  HUD  will 
guarantee  a  loan  secured  b\  trust  or  restricted 
land,  the  tribe  having  jurisdiction  over  such 
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prope'ly  must  notify  the  Department  that  it 
has  adopted  and  will  enforce  procedures  for 
eviction  of  defaulted  mortgagors  where  the 
guaranteed  loan  has  been  foreclosed. 

(i)  Enforcement.  If  the  Department 
determines  that  the  tribe  has  failed  to  enforce 
adequately  its  eviction  procedures,  HUD  will 
cease  issuing  guarantees  for  loans  for  tribal 
members  except  pursuant  to  existing 
commitments  by  the  Department  or  loan 
approvals  by  the  lender  under  the  Direct 
Guarantee  procedure.  Adequate  enforcement 
is  demonstrated  where  prior  evictions  have 
been  completed  within  60  days  after  the  date 
of  the  notice  by  HUD  that  foreclosure  was 
completed. 

(ii)  Review.  If  the  Department  ceases 
issuing  guarantees  in  accordance  with  the 
preceding  sentence,  HUD  will  notify  the  tribe 
of  the  reasons  for  such  action  and  that  the 
tribe  may,  within  30  days  after  notification  of 
HUD's  action,  file  a  written  appeal  with  the 
Director,  Office  of  Loan  Guarantee  (OLG). 
Office  of  Native  American  Programs  (ONAP). 
Within  30  days  after  notification  of  an 
adverse  decision  on  the  appeal  by  the  OLG 
Director,  the  tribe  may  file  a  written  request 
for  review  with  the  Deputy  Assistant 
Secretary  for  ONAP.  Upon  notification  of  an 
adverse  decision  by  the  Deputy  Assistant 
Secretary,  the  tribe  has  30  additional  days  to 
file  an  appeal  with  the  Assistant  Secretary  for 
Public  and  Indian  Housing.  The 
determination  of  the  Assistant  Secretary  will 
be  final,  but  the  tribe  may  resubmit  the  issue 
to  the  Assistant  Secretary  for  review  at  any 
subsequent  time  if  new  evidence  or  changed 
circumstances  warrant  reconsideration.  (Any 
other  administrative  actions  determined  to  be 
necessary  to  debar  a  tribe  from  participating 
in  this  program  will  be  subject  to  the  formal 
debarment  or  limited  denial  of  participation 
procedures  contained  in  24  CFR  part  24.) 

Section  7.  Procedures 

(a)  Firm  commitment  procedure.  Lenders 
that  do  not  meet  the  approval  requirements 
of  Section  5{b)  of  this  guide,  or  lenders 
approved  for  the  direct  guarantee  procedure 
that  do  not  process  a  particular  loan  using 
that  procedure,  must  submit  an  application 
for  Section  184  loan  guarantee  in  a  form 
prescribed  by  the  Secretary,  prior  to  making 
the  loan.  If: 

(1)  A  loan  for  a  specified  property  has  been 
approved  for  a  guarantee,  and 

(2)  A  specified  borrower  and  all  other 
proposed  terms  and  conditions  of  the  loan 
meet  the  eligibility  requirements  for 
guarantee  as  determined  by  the  Secretary,  the 
Secretary  will  approve  the  application  for 
guarantee  by  issuing  a  commitment  setting 
forth  the  terms  and  conditions  of  guarantee. 

(b)  Direct  guarantee  procedure. 

(1)  In  general.  Under  the  Direct  Guarantee 
procedure,  the  Secretary  does  not  review  or 
approve  applications  for  loan  guarantee 
before  the  loan  is  executed  or  issue  a  firm 
commitment  except  as  determined  bv  the 
Secretary.  Under  this  program,  the  lender 
determines  that  the  proposed  loan  is  eligible 
for  guarantee  under  the  Section  184  program 
requirements,  and  submits  to  the  Secretary 
processing  and  closing  documents  that  the 
Secretary  will  identifv'  for  lenders  in 
administrative  issuances.  The  Secretary  then 


reviews  the  documents  as  needed.  In  cases 
involving  the  guarantee  of  a  loan  from  which 
advances  will  be  made  during  construction, 
before  guaranteeing  a  loan  HUD  must  either 
complete  an  environmental  review  to  the 
extent  required  by  24  CFR  part  50.  or  approve 
a  Request  for  Release  of  Funds  and 
certification  submitted  in  accordance  with  24 
CFR  part  58  by  a  tribe  that  has  assumed  the 
Federal  environmental  review  responsibility 
for  the  loan  guarantee  in  accordance  with  24 
CFR  1000.20. 

(2)  Use  of  procedure.  A  lender's  use  of  the 
direct  guarantee  procedure  is  voluntary. 
Lenders  who  are  approved  for  that  procedure 
may  choose  which  Section  184  loans  are 
underwritten  using  that  procedure  or  the  firm 
commitment  procedure. 

Section  8.  Guarantee 

(a)  Extent  of  guarantee.  A  certificate  issued 
in  accordance  with  Section  184  guarantees 
100  percent  of  the  unpaid  principal  and 
interest  of  the  underlying  loan. 

(b)  Approval  process.  If  the  Department 
approves  a  loan  for  guarantee  and  receives 
the  required  guarantee  fee,  the  Department 
will  issue  a  certificate  under  Section  184  as 
evidence  of  the  guarantee.  The  loan  is 
considered  guaranteed  when  the  certificate  is 
issued. 

(c)  Standard  for  approval.  The  Department 
may  approve  a  loan  for  guarantee  under 
Section  184  and  issue  a  certificate  only  if  the 
Department  determines  there  is  a  reasonable 
prospect  of  repayment  of  the  loan.  For  loans 
under  the  firm  commitment  procedure,  this 
determination  will  be  made  before  a  firm 
commitment  is  issued  and  the  Secretary  will 
issue  a  certificate  if  the  loan  complies  with 
the  firm  commitment.  For  loans  under  the 
direct  guarantee  procedure,  the  lender  must 
submit  to  the  Secretary  within  60  days  of 
loan  closing  properly  completed 
documentation  and  certifications  as  required 
by  the  Secretary,  and  the  Department  may 
make  the  required  determination  after  loan 
closing  on  the  basis  of  a  review  of  the 
documents  and  certifications  submitted  by 
the  lender. 

(d)  Effect.  A  certificate  of  guarantee  issued 
under  Section  184  by  the  Department  is 
conclusive  evidence  of  the  eligibility  of  the 
loan  for  guarantee  under  the  provisions  of 
Section  184  and  the  amount  of  such 
guarantee.  Such  evidence  is  incontestable  in 
the  hands  of  the  bearer  and  the  full  faith  and 
credit  of  the  United  States  is  pledged  to  the 
payment  of  all  amounts  agreed  to  be  paid  by 
the  Department  as  security  for  such 
obligations. 

(e)  Fraud  and  misrepresentation.  Nothing 
in  Section  184  may  preclude  the  Department 
from  establishing: 

(1)  Defenses  against  the  original  lender 
based  on  fraud  or  material  misrepresentation; 
and 

(2)  Establishing  partial  defenses,  based 
upon  regulations  in  effect  on  the  date  of 
issuance  or  disbursement  (whichever  is 
earlier),  to  the  amount  payable  on  the 
guarantee. 

Section  9.  Guarantee  Fee 

The  lender  must  pay  to  the  Department,  at 
or  before  the  time  of  issuance  of  the 


guarantee,  a  fee  for  the  guarantee  of  loans 
under  Section  184,  in.  an  amount  equal  to  1 
percent  of  the  principal  obligation  of  the 
loan.  This  amount  is  payable  by  or  on  behalf 
of  the  borrower  at  closing. 

Section  10.  Liability  Under  Guarantee 

The  liability  under  a  guarantee  provided  in 
accordance  with  Section  184  will  decrease  or 
increase  on  a  pro  rata  basis  according  to  any 
decrease  or  increase  in  the  amount  of  the 
unpaid  obligation  under  the  provisions  of  the 
loan  agreement. 

Section  11.  Transfier  and  Assignment 

Notwithstanding  any  other  provision  of 
law,  any  loan  guaranteed  under  part  1005. 
including  the  security  interest  given  for  the 
loan,  may  be  sold  or  assigned  by  the  lender 
to  any  financial  institution  subject  to 
examination  and  supervision  by  an  agency  of 
the  Federal  Government  or  of  any  State  or  the 
District  of  Columbia. 

Section  12.  Disqualification  of  Lenders  and 
Civil  Money  Penalties 

(a)  General.  If  the  Department  determines 
that  a  lender  or  holder  of  a  guarantee 
certificate  under  Section  184  has  failed  to 
maintain  adequate  accounting  records,  to 
adequately  service  loans  guaranteed  under 
Section  184.  to  exercise  proper  credit  or 
underwriting  judgment,  or  has  engaged  in 
practices  otherwise  detrimental  to  the 
interest  of  a  borrower  or  the  United  States, 
the  Department  may: 

(1)  Refuse,  either  temporarily  or 
permanently,  to  guarantee  any  further  loans 
made  by  such  lender  or  holder; 

(2)  Bar  such  lender  or  holder  from 
acquiring  additional  loans  guaranteed  under 
Section  184;  and 

(3)  Require  that  such  lender  or  holder 
assume  not  less  than  10  percent  of  any  loss 
on  further  loans  made  or  held  by  the  lender 
or  holder  that  are  guaranteed  under  Section 
184. 

(b)  Civil  money  penalties  for  intentional 
violations.  If  the  Department  determines  that 
any  lender  or  holder  of  a  guarantee  certificate 
under  Section  184  has  intentionally  failed  to 
maintain  adequate  accounting  records,  to 
adequately  service  loans  guaranteed  under 
Section  184,  or  to  exercise  proper  credit  or 
underwriting  judgment,  the  Department  may 
impose  a  civil  money  penalty  on  such  lender 
or  holder  in  the  manner  and  amount 
provided  under  Section  536  of  the  National 
Housing  Act  with  respect  to  mortgagees  and 
lenders  under  such  Act. 

(c)  Payment  of  loans  made  in  good  faith. 
Notwithstanding  paragraphs  (a)  and  (b),  the 
Department  may  not  refuse  to  pay  pursuant 
to  a  valid  guarantee  on  loans  of  a  lender  or 
holder  barred  under  Section  184,  if  the  loans 
were  previously  made  in  good  faith. 

Section  13,  Payment  Under  Guarantee 

(a)  Lender  options. 

(1)  General.  In  the  event  of  default  by  the 
borrower  on  a  loan  guaranteed  under  part 
1005,  the  holder  of  the  guarantee  certificate 
must  provide  written  notice  of  the  default  to 
the  Department.  Upon  providing  this  notice, 
the  holder  of  the  guarantee  certificate  will  be 
entitled  to  payment  under  the  guarantee 
(subject  to  the  provisions  of  part  1005)  and 
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may  proceed  to  obtain  payment  in  one  of  the 
following  manners; 

(i)  Foreclosure.  The  holder  of  the  certificate 
mav  initiate  foreclosure  proceedings  (after 
providing  written  notice  of  such  action  to  the 
Department)  and  upon  a  final  order  by  the 
court  authorizing  foreclosure  and  submission 
to  the  Department  of  a  claim  for  payment 
under  the  guarantee,  the  Department  will  pay 
to  the  holder  of  the  certificate  the  pro  rata 
portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with  Section  9  of 
this  guide)  plus  reasonable  fees  and  expenses 
as  approved  by  the  Department.  The 
Department  will  be  subrogated  to  the  rights 
of  the  holder  of  the  certificate  and  the  holder 
must  assign  the  obligation  and  security  to  the 
Department. 

(ii)  No  foreclosure.  Without  seeking  a 
judicial  foreclosure  (or  in  any  case  in  which 
a  foreclosure  proceeding  initiated  under 
paragraph  (i)  of  this  Section  continues  for  a 
period  in  excess  of  1  year),  the  holder  of  the 
certificate  may  submit  to  the  Department  a 
request  to  assign  the  obligation  and  security 
interest  to  the  Secretary  in  return  for 
payment  of  the  claim  under  the  guarantee. 
The  Department  may  accept  assignment  of 


the  loan  if  the  Secretary  determines  that  the 
assignment  is  in  the  best  interests  of  the 
United  States.  Upon  assignment,  the 
Department  will  pay  to  such  holder  for  a  loss 
on  any  single  loan  an  amount  equal  to  the 
pro  rata  portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with  Section  9  of 
this  guide).  The  Department  will  be 
subrogated  to  the  rights  of  the  holder  of  the 
guarantee  and  the  holder  must  assign  the 
obligation  and  security  to  the  Department, 

(2)  Requirements.  Before  any  payment 
under  a  guarantee  is  made  under  paragraph 
(1)  of  this  Section,  the  holder  of  the 
certificate  must  exhaust  all  reasonable 
possibilities  of  collection.  Upon  payment,  ir. 
whole  or  in  part,  to  the  holder,  the  note  or 
judgment  evidencing  the  debt  must  be 
assigned  to  the  United  States  and  the  holder 
will  have  no  further  claim  against  the 
borrower  or  the  United  States 

(b)  Limitations  on  liquidation.  In  the  event 
of  default  by  the  borrower  on  a  loan 
guaranteed  under  Section  184  involving  a 
securitv  interest  in  restricted  Indian  lana.  the 
lender  or  the  Department  will  only  pursue 
liquidation  after  offering  to  transfer  the 
account  to  an  eligible  tribal  member,  the 


tribe,  or  the  Indian  Housing  .^uthontv 
serving  the  tribe  or  tribes  U  the  Department 
subsequently  proteeds  to  liquidate  the 
account,  the  Department  will  not  sell, 
transfer,  otherwise  dispose  of.  or  alienate  the 
propertv  exc:ept  to  one  of  the  entities 
described  in  the  preceding  sentenc  e 

Section  14.  Certitication  of  Compliance  With 
Tribal  Laws,  and  Enforcement 

'a)  Certification  Eac  h  lencier  and  borrower 
must  certify  to  acknowledge  and  agree  to 
complv  with  ali  applicable  tribal  laws.  An 
Indian  tribe  with  lurisdiction  over  the 
dwelling  unit  does  not  have  to  be  notified  of 
individual  Section  184  loans  unless  required 
bv  applicable  tribal  law 

(b)  Enforcement   Failure  of  the  .ender  to 
c;omplv  with  applicable  tribal  law  is 
c  onsidered  to  be  a  practice  detrimental  to  the 
interest  of  the  borrower  and  ma\  be  subject 
to  enforcement  actionfs)  under  Section  184(g) 
of  the  statute 
IFRDoc    02-9511  Fileti  4-18-02,  8  A5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 

[Release  No.  iA-2028;  File  No.  S7-10-O2] 

RIN3235-AI15 

Exemption  for  Certain  Investment 
Advisers  Operating  Through  the 
Internet 

AGENCY:  Secxirities  and  Exchange 
Conunission  (the  "Commission"). 
ACTION:  Proposed  rules. 

SUMMARY:  The  Commission  is 
publishing  for  comment  rule 
amendments  under  the  Investment 
Advisers  Act  of  1940  that  would  exempt 
certain  investment  advisers  that  provide 
advisory  services  through  the  Internet 
from  the  prohibition  on  Commission 
registration  set  out  in  section  203A  of 
the  Act.  The  effect  of  the  amendments 
would  be  to  permit  these  advisers  to 
register  with  the  Commission  instead  of 
with  state  securities  authorities.  The 
amendments  are  designed  to  alleviate 
the  burden  of  multiple  state  regulation 
on  advisers  whose  business  is 
unconnected  with  any  particular  state 
and  for  whom  multiple  state  regulation 
would  be  a  hardship. 

DATES:  Comments  must  be  received  on 
or  before  June  6,  2002. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  ruIe-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-10-O2;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  website: 
http://www.sec.gov. ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Barker,  Senior  Counsel,  or 
Jennifer  L.  Sawin,  Assistant  Director,  at 
(202)  942-0719  or  LArules@sec.gov, 
Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0506. 


SUPPLEMENTARY  INFORMATION:  The 
Conunission  is  requesting  public 
comment  on  proposed  amendments  to 
rule  203 A-2  (17  CFR  275.203A-2)  and 
to  Fart  1 A  of  Form  ADV  (17  CFR  279.1), 
both  under  the  Investment  Advisers  Act 
of  1940  (15  U.S.C.  80b)  ("Advisers  Act" 
or  "Act"). 

I.  Background 

The  National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA") 
amended  the  Advisers  Act  to  divide  the 
responsibility  for  regulating  investment 
advisers  between  the  Commission  and 
the  state  securities  authorities. ^ 
Congress  allocated  to  state  securities 
authorities  the  primary  responsibility 
for  regulating  smaller  advisory  firms 
that  are  essentially  local  businesses,  and 
allocated  to  the  Commission  the 
primaiy  responsibility  for  regulating 
larger  advisers.  *  Section  203A  of  the 
Advisers  Acf*  effects  this  division  by 
generally  prohibiting  advisers  from 
registering  with  us  unless  they  either 
have  assets  under  management  of  not 
less  than  $25  million  or  advise  a 
registered  investment  company, ^  and 
preempts  state  adviser  statutes  as  to 
advisers  registered  with  the 
Commission.*'  Advisers  prohibited  from 
registering  with  us  remain  subject  to  the 
regulation  of  state  securities 
authorities.^ 

The  "$25  million  assets  under 
management"  test  was  designed  by 
Congress  to  distinguish  investment 


'  We  do  not  edit  personal  or  identifying 
information,  such  as  names  or  e-mail  addresses, 
from  electronic  submissions.  Submit  only 
information  you  vvish  to  make  publicly  available. 


-'  National  Securities  Markets  Improvement  Act  of 
1996,  Pub.  L.  104-290.  110  Stat.  3416  (1996) 
(codified  in  scattered  sections  of  15  U.S.C). 

'  See  s.  Rep.  .No.  293.  104th  Cong.,  2d  Sess.  3- 
4  (1996)  (hereafter  Senate  Report)  at  4  ("The  states 
should  play  an  important  and  logical  role  in 
regulating  small  investment  advisers  whose 
activities  are  likely  to  be  concentrated  in  their  home 
state."). 

*  15  U.S.C.  80b-3a 

^Section  203A(a)(l)  of  the  Advisers  Act  (15 
use.  80b-3a(a)(l)).  Rule  203A-l(a)(l)  increases 
the  assets  under  management  threshold  from  $25 
million  to  $30  million  for  registration  with  the 
Commission.  (17  CFR  275.203A-l(a)(l).  Upon 
reaching  the  S30  million  threshold,  advisers  must 
register  with  us  Advisers  having  assets  under 
management  between  $25  million  and  $30  million 
mav  opt  to  register  with  us.  |17  CFR  275.203A- 
l(aj(2)l. 

»  Section  203A(b)  of  the  Advisers  Act  [15  U.S.C. 
80b-3a(b)l. 

'  Section  222  of  the  Advisers  Act  (15  U.S.C.  80b- 
18a).  The  prohibition  in  section  203A  against 
registration  with  the  Commission  applies  to 
advisers  whose  principal  office  and  place  of 
business  is  in  a  United  States  jurisdiction  that  has 
enacted  an  investment  adviser  statute.  See  Rules 
Implementing  Amendments  to  the  Investment 
.^dvisers  Act  of  1940.  Investment  Advisers  Act 
Release  No.  1633  (May  15,  1997)  |62  FR  28112  (May 
22.  1997)1,  at  text  accompanying  note  83.  Currently, 
49  states  have  investment  adviser  statutes,  as  do  the 
District  of  Columbia.  Puerto  Rico  and  Guam. 
Investment  advisers  in  Wyoming  and  the  United 
States  Virgin  Islands,  which  do  not  have  adviser 
statutes,  register  with  us. 


advisers  with  a  national  presence  from 
those  that  are  essentially  local 
businesses."  Congress  recognized, 
however,  that  some  advisers  should  be 
regulated  at  the  federal  level  even 
though  they  have  assets  under 
management  of  less  than  $25  million, 
and  gave  us  authority  to  permit  advisers 
to  register  with  us  if  the  prohibition 
would  be  "unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes'  of  section  203A.^  In 
exercising  this  authority,  we  relieve 
advisers  from  the  burdens  of  multiple 
state  regulation.  ^° 

We  recently  have  been  asked,  by 
advisers  that  provide  their  services 
through  interactive  websites  and  by 
their  counsel,  whether  we  might  use  our 
exemptive  authority  to  permit  these 
advisers  to  register  with  us.''  These 
types  of  advisers,  which  we  will  call 
Internet  Investment  Advisers,  provide 
substantially  all  of  their  advisory 
services  through  interactive  websites. 
Clients  visiting  these  websites  answer 
on-line  questions  about  their  finances, 
investment  objectives  and  investment 
time  horizon,  risk  tolerance,  and 
investment  restrictions.  The  Internet 
Investment  Adviser's  computer-based 
application  or  platform — an  algorithm 
— processes  and  analyzes  the  client's 
responses  to  generate  the  personalized 
investment  advice  that  is  communicated 
to  the  client  through  the  website. '^  The 
interactive  website  may  be  reached  at 
any  time  by  persons  residing  in  any 
state  or  outside  the  United  States, 

Most  Internet  Investment  Advisers  are 
not  eligible  to  register  with  us.  They  do 
not  have  assets  under  management  or 
advise  a  registered  investment  company, 
and  thus  do  not  meet  the  statutory 
thresholds  for  registration  with  us. 


'  See  Senate  Report  at  4-5. 

5  Section  203A(c)  of  the  Advisers  Act  (15  U.S.C. 
80b-3a(c)).  See  Senate  Report  at  5.  Section  203A 
was  designed  to  allow  the  Commission  to  better  use 
its  limited  resources  by  concentrating  its  regulatory 
responsibilities  on  larger  advisers  with  national 
businesses,  and  to  reduce  the  burden  to  investment 
advisers  of  the  overlapping  and  duplicative 
regulation  (that  existed  prior  to  enactment  of 
NSMIA)  by  preempting  state  investment  adviser 
statutes,  thus  subjecting  large  advisers  with  national 
businesses  to  a  single  regulatory  program 
administered  by  the  Commission.  See  Senate  Report 
at  2-4. 

'"The  exercise  of  our  exemptive  authority 
permits  registration  with  the  Commission  and 
preempts  state  law  with  respect  to  the  exempted 
advisers  that  register  with  us. 

' '  We  recognize  that  other  advisers  use  the 
Internet  in  other  ways.  For  example,  other  advisers 
may  use  websites  for  marketing  purposes.  See  infra 
Section  II  of  this  Release.  The  proposed  rule 
amendment,  however,  does  not  address  these  other 
Internet  uses. 

'^  See  Andrew  Willmott,  Legg  Mason  Nurtures 
Mass  Affluent,  FUNDfire,  Dec.  12.  2001;  Caren 
Chester,  Technology  A  Must  In  Managed  Account 
Mart,  FUNDfire,  July  27,  2001. 
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Further,  most  of  these  advisers  either  do 
not  qualify  to  use  our  existing 
exemptive  rules  or.  as  discussed  below, 
cannot  use  the  exemptions  effectively. 

Our  multi-state  adviser  exemption 
permits  an  adviser  that  does  not  meet 
the  statutory  thresholds  to  register  with 
us  if.  among  other  things,  it  would 
otherwise  have  to  register  with  the 
securities  authorities  of  at  least  30 
states."  The  exemption  was  designed  to 
permit  Commission  registration  for 
advisor}'  firms  that  had  offices  and 
clients  in  multiple  states.'-*  Internet 
Investment  Advisers,  however,  do  not 
have  multiple  offices;  their  multiple 
state  registration  obligations  turn  solely 
on  the  residences  of  their  clients. 
Because  an  Internet  Investment 
Adviser's  clients  can  come  from 
an\'where.  and  in  any  number  at  any 
time,  as  z  practical  matter,  the  adviser 
may  need  tu  register  in  all  the  states  and 
wait  until  it  has  a  registration  obligation 
in  30  states  before  registering  with  us 
and  canceling  its  state  registrations.''' 

As  discussed  above.  Congress  gave  us 
authority  to  permit  investment  advisers 
to  register  with  us  when  the  prohibition 
would  be  unfair,  a  burden  on  interstate 
commerce,  or  otherwise  inconsistent 
with  the  purposes  of  section  203 A."* 
Internet  Investment  Advisers,  which 
were  not  in  business  when  NSMIA  was 


iJ  17  CFR  275.20.3.A-2(p].  An  investment  advi.ser 
relying  on  this  exemption  must  represent  that  it  has 
reviewed  its  obhgations  under  state  and  federal  law 
and  has  concluded  that  is  would  be  required  to 
register  as  an  investment  adviser  with  the  securities 
authorities  of  at  least  30  states.  Following 
registration  with  us,  the  investment  adviser 
continues  to  be  eligible  for  the  exemption  as  long 
as  it  can  annually  represent  that  it  would  be 
required  to  register  in  at  lea.st  25  states. 

'■•The  multi-state  exemption  codified  exemptive 
orders  that  permitted  large  accounting  firms  that 
offered  financial  planning  services  to  register  as 
advisers  with  the  Commission  even  though  they  did 
not  manage  assets. 

'^  In  addition  to  the  multi-state  exemption,  rule 
203A-2  (17  CFR  275.203A-2)  provides  four  other 
exemptions  under  which  advisers  register  with  the 
Commission,  none  of  which  may  be  available  to 
Internet  Investment  Advisers  One  of  these 
exemptions  permits  a  newly-formed  adviser  to 
register  with  us  if  the  adviser  is  not  already 
registered  or  required  to  be  registered  with  the 
Commission  or  with  a  state  securities  authority,  and 
the  adviser  has  a  reasonable  expectation  that, 
within  120  days,  it  will  be  eligible  to  register  with 
us  under  a  different  basis.  Rule  203A-2(dl  (17  CFR 
275.203A-2(d).  This  rule  was  designed  for  use 
principally  by  new  advisoi>'  firms  that  have  been 
"spun-off '  from  existing  portfolio  management 
firms  and  therefore  can  reasonably  expect  to  have 
at  least  $25  million  in  assets  under  management 
within  120  days,  and  by  advisers  to  new  mutual 
funds  that  are  expected  to  be  operational  within  1 20 
days.  Internet  Investment  Advisers,  however, 
typically  must  register  early  in  their  development 
and  testing  phase  in  order  to  secure  venture  capital, 
and  typically  need  more  than  120  days  to  complete 
development  and  testing.  Many  may  not  even  be 
fully  operational  within  120  days  after  registering. 
'6  See  supra  note  9  and  accompanying  text 


enacted  in  1996,  appear  to  be  the  type 
of  advisory  firm  for  which  Congress 
envisioned  we  would  exercise  this 
authority.  Other  small  advisers  with  few 
or  no  assets  under  management 
tvpically  rely  on  face-to-face  contact 
between  clients  and  advisory  personnel 
at  the  firm's  offices.  They  are  local 
businesses  ser%'ing  the  geographical  area 
in  which  the  office  is  located.  In 
contrast.  Internet  Investment  Advisers 
have  no  physical  presence  in  a 
community  or  state.  Clients  of  Internet 
Investment  Advisers  have  little  or  no  in- 
person  contact  with  the  firm  or  its 
personnel,  and  obtain  the  adviser's 
services  only  through  a  website.  Their 
activities  are,  by  their  nature,  not 
confined  to  one  or  a  few  states  that  have 
a  distinct  regulator,'  interest  in  the 
advisers'  operations.  In  addition,  the 
cost  of  registering  temporarily  in  all 
state  jurisdictions  acts  as  an 
impediment  to  launching  these 
businesses.  Requiring  these  advisers  to 
register  in  multiple  states  would  appear 
to  be  unfair  to  them  and  a  burden  on 
their  interstate  commerce.  Therefore,  we 
are  proposing  to  amend  our  exemptive 
rules  to  permit  these  advisers  to  register 
with  the  Commission. 

II.  Discussion 

Proposed  rule  203A-2(f)  would 
exempt  an  adviser  from  the  prohibition 
on  Commission  registration  if  the 
adviser  conducts  substantially  all  of  its 
advisory  business  through  an  interactive 
website  on  the  Internet.'"  Advisers 
registering  with  us  under  the  new- 
exemption  "*  would  be  required  to  keep 
records  demonstrating  that  they  meet 
the  conditions  of  the  rule.'"^ 

We  have  drafted  the  proposed  rule  to 
make  it  unavailable  to  advisers  that 
merely  have  websites  as  marketing  tools 
or  that  use  Internet  vehicles  such  as  E- 
mail,  chat  rooms,  bulletin  boards  and 
webcasts  or  other  electronic  media  to 
communicate  with  clients.^"  Eligibility 
for  the  exemption  would  turn  on 
whether  the  adviser  conducts 
substantially  all  of  its  advisory  business 
through  an  interactive  website.  We 
define  "interactive  website  "  in  the 
proposed  rule  as  a  website  in  which 
computer  software-based  models  or 


1' Proposed  rule  203A-2(fKl)(i). 

'"A  new  box  would  be  added  to  Item  2  of  Part 
1 A  of  Form  ADV  for  these  advisers  to  indicate  their 
eligibility  to  register  with  the  Commission 

'"Proposed  rule  203A-2{flll)(iil. 

^"Internet  use  of  some  kind  is  very  common 
among  advisers.  Over  half  of  SE(~-registered 
advisory  firms,  for  example,  report  having  at  least 
one  web  address.  A  rule  permitting  all  advisers 
using  the  Internet  to  register  with  the  Commission 
could  effectively  undo  NSMIA  s  division  of 
regulatory  responsibilities  between  the  Commission 
and  the  states. 


applications  provide  investment  advice 
to  clients  based  on  mformation  that 
each  client  supplies  through  the 
website.-'  We  define  the  term 
"substantially  all"  in  the  proposed  rule 
to  mean  that  at  least  90  percent  of  the 
investment  adviser's  clients  obtain 
advice  exclusively  through  the 
interactive  website.-- 

We  request  comment  on  the  terms  of 
the  proposed  rule: 

•  Does  the  proposed  rule  differentiate 
adequatelv  between  advisers  that  merely 
use  the  Internet  to  market  their  business 
and  those  that  conduct  substantially  ail 
of  their  advisory  business  through  the 
Internet? 

•  Will  the  test  for  "substantially  all" 
appropriately  limit  the  use  of  the  rule, 
or  are  there  alternative  tests  that  we 
should  consider? 

•  The  rule  would  require  that  90%  of 
the  adviser's  clients  obtain  their 
investment  advice  exclusively  through 
the  interactive  website.  Is  90%  of  clients 
the  appropriate  percentage?  If  no},  what 
higher  or  lower  percentage  should  we 
consider? 

•  Should  we  require  that  these  clients 
obtain  all  of  their  advice  from  the 
adviser  through  the  interactive  website? 
Ahernatively.  should  we  consider 
permitting  an  adviser  to  use  the  rule 
even  if  these  clients  obtain  less  than  all 
of  their  advice  through  the  website''  If 
so,  what  proportion  should  we  require? 
How  would  the  adviser  measure  that 
proportion?  What  burden  would  this 
measurement  place  on  the  adviser' 

•  We  estimate  that  as  many  as  20 
advisers  may  currently  be  eligible  for 
the  exemption  provided  by  the 
proposed  rule  amendments.  Is  this 
estimate  reasonable? 

•  We  believe  that  demand  for  Internet 
Investment  Advisers'  services  may  grow 
in  the  next  several  years,  perhaps  as  part 
of  the  growing  demand  for  advice  to 
pension  plan  participants  Is  this 
expectation  reasonable?  How  many  new- 
Internet  Investment  Advisers  are  likely 
to  form  to  meet  any  increases  in 
demand? 

•  Are  there  other  types  of  investment 
advisers  "  without  assets  under 
management  but  operating  in  many 
states  "  that  face  similar  burdens'  How 
many  of  these  advisers  are  there?  In  how 
many  states  do  they  ty-pically  register? 
Should  we  also  consider  exempting 
them  from  section  203A? 

III.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  amendments  that  are  the 


2>  Proposed  rule  203A-2(f)(2)(i). 
"  Proposed  rule  203A-2(f)(2)(ii). 
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subject  of  this  release,  or  to  submit 
comments  on  other  matters  that  might 
have  an  effect  on  the  proposals 
described  above,  are  requested  to  do  so. 
Commenters  suggesting  alternative 
approaches  are  encouraged  to  submit 
proposed  rule  text. 

For  purposes  of  the  Small  Business 
Regulator^'  Enforcement  Fairness  Act  of 
1996.  the  Commission  also  is  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rule 
amendments  on  the  economy  on  an 
annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

rV.  Cost-Benefit  Analysis 

A.  Background 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
Proposed  rule  203A-2(f)  under  the 
Advisers  Act  would  permit  certain 
investment  advisers  that  provide 
advisory  services  through  interactive 
Internet  websites  to  register  with  the 
Commission  rather  than  with  the  state 
securities  authorities.  These  investment 
advisers  cannot  currently  register  with 
the  Commission  because  they  do  not 
meet  the  Acfs  statutory  thresholds,  that 
is,  they  do  not  have  $25  million  or  more 
of  assets  under  management  and  do  not 
advise  registered  investment 
companies.- '  Unlike  most  state- 
registered  advisers,  Internet  Investment 
Advisers  have  no  local  presence  and 
their  activities  are  not  confined  to  one 
or  a  few  states;  the  nature  of  the  Internet 
makes  these  advisers'  services  available 
to  clients  in  all  states,  and  an  adviser's 
state  registration  obligations  could  be 
triggered  without  warning  within  a 
single  day  or  hour  when  six  or  more 
clients  from  a  single  state  obtain 
personalized  investment  advice  from 
the  adviser's  interactive  website.--'  As  a 
practical  matter,  therefore,  Internet 
Investment  Advisers  need  to  register  in 
all  states  to  avoid  violating  state  laws.-'' 

Congress  gave  us  authority  to  permit 
advisers  to  register  with  us  even  though 
they  do  not  meet  the  statutory  threshold 


^^These  statutory  thresholds  were  imposed  in 
NSMI.^.  which  divided  responsibility  for  regulating 
investment  advisers  between  the  Commission  and 
the  state  securities  authorities. 

-*  Exceeding  sta'e-established  de  minimis 
numbers  for  advisory  clients  may  trigger  state 
registration  requirements.  The  national  de  minimis 
standard  in  section  222(d)  of  the  .\dvisers  Act  (15 
Ij.S.C.  80b-18a(d),  however,  preempts  state 
minimums  that  are  lower  than  six  clients  resident 
in  that  state  during  a  12-month  period. 

'■' At  this  time.  49  states  have  investment  adviser 
statutes,  as  do  the  District  of  Columbia.  Puerto  Rico 
and  Guam.  Wyoming  and  the  L'nited  States  Virgin 
Islands  currently  do  not  have  investment  adviser 
statutes.  Advisers  that  maintain  their  principal 
places  of  business  in  those  two  jurisdictions  must 
register  with  the  Commission. 


if  the  prohibition  would  be  unfair,  a 
burden  on  interstate  commerce,  or 
otherwise  inconsistent  with  NSMIA's 
regtilatory  division  between  the  states 
and  the  Commission.  We  have  used  this 
authority  to  adopt  exemptive  rules  to 
permit  Commission  registration  of 
advisers  that  did  not  meet  the  statutory- 
thresholds  in  section  203A.  The  rule 
amendment  we  are  proposing  today  is 
designed  to  alleviate  the  substantial 
burden  of  multiple  state  registration  and 
regulation  for  Internet  Investment 
Advisers  by  permitting  these  advisers  to 
register  with  the  Commission. 

Since  most  Internet  Investment 
Advisers  do  not  currently  register  with 
us.  we  have  limited  data  on  the  number 
of  investment  advisers  that  would 
qualify  at  this  time  for  the  proposed 
exemption.  Based  on  news  articles, 
however,  and  for  purposes  of  the 
Paperwork  Reduction  Act.  we  have 
estimated  that  perhaps  as  many  as  20 
firms  would  currently  be  eligible  for  the 
new  exemption. 

•  Comment  is  requested  on  our 
estimate  of  the  number  of  investment 
advisers  likely  to  register  with  the 
Commission  under  the  proposed  rule. 

'  Commenters  are  requested  to 
provide  views  and  empirical  data 
relating  to  the  number  of  these  advisers. 

B.  Benefits 

The  proposal  would  benefit  Internet 
Investment  Advisers  by  relieving  them 
of  the  costs  they  would  otherwise  incur 
if  they  were  required  to  comply  with  the 
registration  and  other  regulatory 
requirements  of  49  states.  As  discussed 
earlier,  Internet  Investment  Advisers,  as 
a  practical  matter,  would  have  to 
register  in  all  states  and  then  wait  until 
their  registration  obligations  are 
triggered  in  at  least  30  states  before 
becoming  eligible  for  Commission 
registration  under  our  multi-state 
exemption  in  rule  203A-2(e).  ^e  Adviser 
regulations  and  requirements  are  not 
uniform  and  may  even  be  contradictory 
from  state  to  state.  Based  on  recent 
discussions  with  counsel  familiar  with 
state  adviser  registration  and  regulatory 
issues,  we  estimate  the  cost  to  an 
Internet  Investment  Adviser  of 
complying  with  the  registration  and 
other  regulatory  requirements  of  49 
states  to  be  approximately  $50,000 
annually. "^^  The  benefit  of  the  proposed 


rule  is  therefore  estimated  to  total  as 
much  as  $1  million  annually  for  the  20 
advisers  that  may  be  eligible  for  the  new 
exemption  at  this  time.-"  Moreover, 
subjecting  these  advisers  to  the  cost  of 
registering  temporarily  in  all  state 
jurisdictions  and  to  multiple  state 
regulation  acts  as  an  impediment  to 
launching  these  businesses.  The 
proposed  rule  would  benefit  the 
advisers  industry  by  removing  this 
barrier,  and  may  enable  more  firms  to 
offer  these  types  of  Internet-based 
services. 

The  benefits  of  the  proposed  rule 
would  also  include  the  savings  to  the 
affected  advisers  from  the  cost  of 
examinations  by  multiple  states' 
regulators,  as  well  as  the  savings  to  state 
securities  authorities  that  would  no 
longer  examine  these  firms. 

C.  Costs 

Proposed  rule  203A-2(f)  would 
impose  certain  costs  on  advisers  relying 
on  the  exemption.  The  Commission 
estimates  that  the  total  cost  to  each 
Internet  Investment  Adviser  to  comply 
with  the  recordkeeping  provision  of  the 
proposed  rule  would  be  approximately 
$138.80,^«  such  that  the  total  cost  for  the 
20  advisers  that  may  be  eligible  for  the 
new  exemption  at  this  time  would  be 
$2,776,3" 

D.  Form  ADV 

We  have  not  included  the  benefits  or 
costs  associated  with  filing  Form 
ADV. 3'  nor  benefits  or  costs  associated 
with  the  Investment  Adviser 
Registration  Depository  (lARD).  Form 
ADV  is  used  by  the  states  as  well  as  by 
the  Commission  to  register  investment 
advisers,  such  that  all  advisers 
registering  with  either  the  Commission 
or  a  state  complete  a  single  Form  ADV; 
advisers  may  file  the  form  with  the 
Commission  or  with  one  or  more  states. 
Shifting  an  Internet  Investment 


.2»  17  CFR  275.203A-2(e).  Advisers  relying  on  the 
multi-state  exemption  must  be  required  to  register 
with  the  securities  authorities  of  at  least  30  states. 
After  registering  with  us.  multi-state  advisers 
continue  to  be  eligible  for  the  exemption  as  long  as 
they  can  represent  annually  that  they  would  be 
required  to  register  in  at  least  25  .states. 

-'This  figure  includes  the  costs  of  responding  to 
multiple  states'  comments  on  filings,  as  well  as  the 


co.st  of  complying  with  multiple  and  often  disparate 
state  regulations.  It  does  not.  however,  include  the 
time  to  complete  Form  ADV  initially  and  the  fees 
to  file  Form  ADV  through  the  lARD.  as  discussed 
below  This  figure  also  does  not  include  state 
registration  fees. 

2»20  X  50.000  =  1.000.000. 

2^ The  Commission  estimated  this  figure  by 
multiplying  the  burden  hours  to  comply  with  the 
proposed  rule's  recordkeeping  requirements  (4 
hours)  by  an  average  hourly  compensation  rate  of 
S34.70.  This  compensation  rate  includes  overhead 
and  is  the  rate  for  an  operations  super%'isor  outside 
of  New  York  City,  based  on  a  2000  study  by  the 
Securities  Industry  .'Association.  The  estimate  of 
burden  hours  is  based  on  the  Commission's 
submission  for  the  proposed  rule  under  the 
Paperwork  Reduction  Act  and  reflects  recent 
discussions  with  counsel  familiar  with  advisers' 
recordkeeping  issues.  See  infra  Section  V.  of  this 
Release. 

^"20x138.8  =  2,776. 

3'  17  CFR  279.1  (Form  ADV). 
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Adviser's  registration  from  the  states  to 
the  Commission,  therefore,  does  not 
change  their  basic  filing  requirement.  '-' 
Similarly,  state-registered  advisers  as 
well  as  advisers  registered  with  the 
Commission  make  their  Form  ADV 
filings  electronically  through  the  lARD 
and  pay  the  attendant  filing  fees. '  * 
Shifting  an  Internet  Investment 
Adviser's  registration  from  the  states  to 
the  Commission  does  not  change  this 
filing  process  or  the  lARD  filing  fees. 

E.  Request  for  Comment 

•  The  Commission  requests  comment 
on  the  potential  costs  and  benefits 
identified  in  this  release,  as  well  as  any 
other  costs  or  benefits  that  may  result 
from  the  proposal. 

•  We  encourage  commenters  to 
identif\\  discuss,  analyze,  and  supply 
relevant  data  regarding  these  or 
additional  costs  and  benefits. 

V.  Paperwork  Reduction  Act 

A.  Recordkeeping 

Proposed  rule  203A-2(f)  would 
exempt,  from  the  prohibition  against 
Commission  registration,  certain 
investment  advisers  that  provide 
advisory  services  through  the  Internet. 
The  proposed  rule  includes  a 
recordkeeping  provision,  and  therefore 
contains  a  new  "collection  of 
information"  requirement  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.  '■»  The  Commission  staff 
needs  and  will  use  this  collection  of 
information  in  its  examination  and 
oversight  program.  The  proposed  rule 
requires  advisers  registering  under  the 
rule  to  maintain  a  record  demonstrating 
that  substantially  all  of  their  advisory 
business  has  been  conducted  through  an 
interactive  website.  Although  we 
anticipate  that  most  advisers  registering 
under  the  proposed  rule  would  generate 
the  necessary  records  in  the  ordinary 
conduct  of  their  Internet  advisory' 
business,  the  recordkeeping  requirement 
of  proposed  rule  203A-2(f)  may  impose 
a  small  additional  burden  on  these 
advisers.  We  estimate  that  this 
recordkeeping  burden  should  not 


'"  Advisers  registered  with  the  C^ommission. 
however,  complete  only  Part  lA  of  Form  ADV. 
while  advisers  registered  with  the  states  must 
complete  both  Parts  \.\  and  IB. 

"  .Advisers  pay  filing  fees  to  N.A.SD  Regulation. 
Inc..  which  operates  the  I.ARD  system.  The  filing 
fees  include  an  initial  set-up  fee  and  an  annual  fee, 
each  of  which  varies  based  on  the  advisers  assets 
under  management.  Because  Internet  In.estmenI 
Advisers  generally  do  not  manage  client  assets,  we 
expect  that  they  will  be  eligible  for  the  lowest  fee 
levels  of  Si  50  for  the  initial  set-up  fee  and  Si  00  for 
the  annual  fee.  See  Investment  Advisers  Act  Release 
No.  1888  duly  28.  2000)  (65  FR  47807  (Aug.  3, 
2000))  ("Advisers  Act  Release  No.  1888").    ' 

"44U.S.C.  3501-3520. 


exceed  an  average  of  4  hours  annuallv 
per  adviser,  for  a  total  burden  of  80 
hours  annually. ''' 

•  We  request  comment  whether  the 
estimate  of  our  recordkeeping  burden  is 
reasonable. 

The  Commission  is  submitting  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  in 
accordance  with  44  U  S.C.  .■^,507(d)  and 
5  CFR  1320.11.  The  title  for  the 
collection  of  information  is  "Exemption 
for  Certain  Investment  .\dvisers 
Operating  Through  the  Internet"  under 
the  Advisers  Act.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  The 
collection  of  information  is  mandatory, 
and  responses  are  not  kept  confidential. 
The  likely  respondents  to  this 
information  collection  would  be 
investment  advisers  that  meet  the 
conditions  of  the  proposed  rule  and 
register  with  us. 

B.  Form  ADV 

In  addition,  the  proposal  would 
amend  Form  ADV  to  add  a  new  category 
of  advisers  eligible  for  Commission 
registration.  The  proposed  rule  therefore 
would  increase  the  number  of  advisers 
that  file  Form  ADV  and  annual 
amendments  to  Form  ADV  with  the 
Commission.  The  title  for  this  existing 
collection  of  information  is  "Form 
ADV"  under  the  Advisers  Act.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  The  form  contains  currently 
approved  collection  of  information 
numbers  under  OMB  control  number 
3235-0049  (expires  June  30.  2003),  and 
the  Commission  is  submitting  the 
amendments  to  this  collection  of 
information  to  the  Office  of 
Management  and  Budget  ("OMB")  in 
accordance  with  44  U.S.C.  3507(d)  and 
5  CFR  1320.11.  The  collection  of 
information  is  found  at  i  7  CFR  275.203- 
1.  275.204-1,  and  279.1.  This  collection 


'■'4  hours  »  20  advisers  =  80  hours.  This  estimate 
is  based  on  recent  disrussinns  with  counsel  familiar 
with  advisers'  recordkeeping  issues,  The 
recordkeeping  requirement  does  not  require 
extensive  data  on  usage  of  the  website,  nor  does  it 
specify  how  an  adviser  should  maintain  its  records 
to  meet  this  i  ondition  of  the  proposed  rule.  The 
adviser  would  need  only  tcj  demonstrate  that  90 
percent  of  its  clients  obtain  their  investment  advice 
from  the  firm  exclusivelv  through  the  website.  We 
niilp  th.1t  Internet  Investment  .Advisers  that  conduct 
their  business  exclusivelv  through  interactive 
websites  would  likely  need  to  spend  very  little  time 
documenting  their  compliance  with  the  condition. 
An  adviser  that  also  meets  in  person  with  some 
clients  or  communicates  with  them  through  other 
means  may  need  to  spend  more  time 


of  information  also  is  mandatory. 
Responses  are  not  kept  confidential.  The 
likely  new  respondents  to  this 
information  collection  would  be  the 
investment  advisers  that  meet  the 
conditions  of  the  proposed  rule  and 
register  with  us. 

As  new  respondents."'  these  advisers 
will  increase  the  total  burden  under 
Form  ADV,  but  an  Internet  Investment 
Adviser's  burden  for  completing  Form 
AD\'  would  not  differ  from  that  for 
current  registrants. ''  The  currently 
approved  burden  of  the  collection  of 
information  under  Form  ADV  is  46,466 
hours,  and  the  current  average  burden 
for  each  form  is  9.402  hours. '"  We 
estimate  that  approximately  20  Internet 
Investment  Advisers  would  register 
with  the  Commission  under  the 
proposed  rule.  *"  and  that  each  of  these 
advisers  would  file  one  complete  Form 
ADV  and  one  amendment  annually  ■"' 
The  increase  in  the  total  annual  burden 
for  this  collection  of  information  would 
therefore  be  455  hours," ^  for  a  total 
revised  burden  of  46.921  hours. ••- 

•  We  request  comment  whether  these 
estimates  are  reasonable. 

C  Request  for  Comment 

Any  information  received  by  the 
Commission  related  to  the  proposed 
rule  amendments  would  not  be  kept 
confidential.  Pursuant  to  44  U.S.C. 


'''We  note  that,  because  the  states  as  well  as  the 
(".(inimission  use  Form  ADV,  these  advisers  will  be 
new  respondents  for  purposes  of  the  Commission's 
collection  of  information  requirements,  but  not  new 
users  of  Form  ADV 

'"The  proposed  amendments  would  add  a  new 
box  to  Item  2  of  Part  1 A  of  Form  AOV.  so  that 
Internet  Investment  Advisers  could  indicate  their 
eligibility  for  Commission  registration.  .Ml  advisers 
registering  with  the  Commission  must  indicate  their 
eligibility  by  checking  at  least  one  box.  so  the 
addition  of  the  new  box  for  Internet  Investment 
Advisers  will  not  change  the  burden  oi  completing 
the  form. 

'»  See  Electix)nic  Filing  by  Investment  Advisers: 
Proposed  Amendments  to  Form  ADV,  Investment 
Advisers  Act  Release  No,  1862  (April  5.  2000)  (65 
FR  20524  (April  17,  2000))  C  .Advisers  .Act  Release 
No.  1862  ")  The  current  average  burden  per 
response  includes  9.100  filings  q^the  complete 
form  at  22  hours  each,  plus  13.250  amendments 
requiring  075  hours  each  (((9100x22)  ♦ 
(13250>^.75))/22350=9  402). 

"'Our  staff  has  examined  approximateU  six 
advisers  that  registered  with  us  and  whose  business 
is  substantially  Internet-based.  Because  most 
Internet  Investment  Advisers  are  not  yet  eligible  to 
register  with  us.  however,  we  believe  that  there  may 
be  as  many  as  20  firms  that  could  register  under  the 
proposed  new  exemption. 

*°  The  currently  approved  burden  for  this 
collection  of  information  estimates  that  most 
advisers  registeijng  with  the  Commission  for  the 
first  time  will  file  one  amendment  per  year 

■"  22  hours  to  complete  a  new  Form  .ADV  x  20 
Internet  Investment  Advisers  =  440  hours  0  75 
hours  per  amendment  x  20  amendments  =  15  hours. 
440  ■»•  15  =  455. 

"-46,466  +  455  =  46.921. 
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3506(c)(2)(B),  the  Commission  solicits 
comments  to: 

•  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collections  of  information: 

•  Determine  whether  there  are  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  tn  be 
collected;  and 

•  Determine  whether  there  are  ways 
to  minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technolog\-. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs.  Room  3208.  Washington.  DC 
20503.  and  also  should  send  a  copy  to 
Jonathan  G.  Katz.  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609  with  reference  to  File  No.  S7-10- 
02.  0MB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  so  a  comment  to  0MB 
is  best  assured  of  having  its  full  effect 
if  0MB  receives  the  comment  within  30 
days  after  publication  of  this  release. 
Requests  for  materials  submitted  to 
0MB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-10- 
02.  and  be  submitted  to  the  Securities 
and  Exchange  Commission.  Records 
Management.  Office  of  Filings  and 
Information  Services.  450  Fifth  Street, 
NW.  Washington.  DC  20549. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  the 
following  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  regarding  proposed 
rule  203A-2(f)  in  accordance  with 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  " 

A.  Reasons  for  Proposed  Action 

Section  203A(a)  of  the  Investment 
Advisers  Act  of  1940  generally  prohibits 
an  investment  adviser  from  registering 
with  the  Commission  unless  the  adviser 
either  has  at  least  $25  million  of  assets 


•«J5U.S.C.  603(a) 


under  management  or  is  an  adviser  to  a 
registered  investment  company.  Internet 
investment  Advisers  do  not  meet  the 
statutory  thresholds  for  registration  with 
us  and  do  not  qualif\'  to  use  our  existing 
exemptive  rules.  Section  203A(c)  of  the 
Advisers  Act  gives  us  authority  to 
permit  investment  advisers  to  register 
with  us  when  the  prohibition  of  section 
203A(a)  would  be  unfair,  a  burden  on 
interstate  commerce,  or  otherwise 
inconsistent  with  the  purposes  of 
section  ZOSA.-*-"  Without  this  proposed 
rulemaking  relief,  Internet  Investment 
Advisers,  as  a  practical  matter,  may  be 
left  with  the  burden  of  registering  in  49 
states,  waiting  until  their  registration 
obligations  accrue  in  at  least  30  states, 
and  then  registering  with  the 
Commission  under  the  multi-state 
exemption  of  rule  203A-2(e)  and 
withdrawing  the  state  registrations.  The 
proposed  rule  would  eliminate  the 
unnecessary  burden  of  these  temporary 
state  registrations  by  permitting  these 
advisers  to  register  with  us. 

B.  Objectives  and  Legal  Basis 

The  objective  of  the  proposed 
amendments  is  to  alleviate  the  burden 
of  multiple  state  regulation  on 
investment  advisers  that  conduct 
substantially  all  of  their  advisory 
business  through  interactive  websites. 
Proposed  rule  203A-2(f)  would  achieve 
this  objective  by  providing  these 
advisers  with  an  exemption  from  the 
prohibition  on  Commission  registration. 
We  are  proposing  this  rule  pursuant  to 
our  authority  under  section  203A(c)  of 
the  Act.-'"'  Section  203A(c)  of  the  Act 
gives  us  the  authority,  by  rule  or 
regulation  upon  our  own  motion,  or  by 
order  upon  application,  to  permit 
registration  with  us  of  any  person  or 
class  of  persons  to  which  the 
application  of  the  prohibition  on 
Commission  registration  would  be 
unfair,  a  burden  on  interstate  commerce, 
or  otherwise  inconsistent  with  the 
purposes  of  section  203A. 

C.  Small  Entities  Subject  to  Proposed 
Rule 

Under  Commission  rules,  for  the 
purposes  of  the  Advisers  Act  and  the 
Regulatory  Flexibility  Act,  an 
investment  adviser  generally  is 
considered  a  small  entity  if  it:  (i)  Has 
assets  under  management  having  a  total 
value  of  less  than  $25  million;  (ii)  did 
not  have  total  assets  of  $5  million  or 
more  on  the  last  day  of  its  most  recent 
fiscal  year;  and  (iii)  does  not  control,  is 
not  controlled  by.  and  is  not  under 
common  control  with  another 

•*<  See  supra  note  and  accompanying  text. 
••5 15  U.S.C.  80b-3a(c). 


investment  adviser  that  has  assets  under 
management  of  $25  million  or  more,  or 
any  person  (other  than  a  natural  person) 
that  had  $5  million  or  more  on  the  last 
day  of  its  most  recent  fiscal  year.-"^  The 
Commission  estimates  that 
approximately  20  investment  advisers 
will  likely  be  eligible  to  register  with  us 
under  the  proposed  rule,  and  it  is 
probable  that  all  of  these  approximately 
20  investment  advisers  will  be  small 
entities. ■»" 

•  Comment  is  requested  on  the 
number  of  Internet  Investment  Advisers 
that  are  likely  to  be  small  entities. 

•  Commeiiters  are  requested  to 
provide  views  and  empirical  data 
relating  to  the  number  of  these  advisers 
that  would  be  considered  small  entities. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  rule  would  impose 
certain  new  recordkeeping  requirements 
on  Internet  Investment  Advisers.  The 
proposed  rule  would  not  impose  any 
other  new  or  additional  reporting  or 
compliance  requirements  on  these 
advisers,  and  would  significantly  reduce 
certain  compliance  burdens  for  these 
advisers  by  eliminating  the  need  for 
these  advisers  to  comply  with  multiple 
state  regulations.  As  discussed  earlier, 
most  or  all  of  these  advisers  would 
likely  be  small  advisers.  Under  the 
proposed  rule,  Internet  Investment 
Advisers  would  be  required  to  maintain 
in  an  easily  accessible  place  a  record 
demonstrating  that  substantially  all  of 
their  advisory  business  has  been 
conducted  through  an  interactive 
website.  The  Commission  believes  that 
the  recordkeeping  requirement 
contained  in  the  proposed  rule  would 
not  impose  a  significant  burden  on 
Internet  Investment  Advisers,  including 
small  advisers.  '*^ 

The  Commission  believes  that  the 
proposed  amendment  to  Item  2  of  Part 
1 A  of  Form  ADV  would  have  no 
measurable  effect  on  Internet 
Investment  Advisers,  including  small 
advisers.  A  new  box  would  be  added  to 


•'6i7CFR275.0-7(a). 

•"  Internet  Investment  Advisers  generally  do  not 
manage  assets  and  therefore  will  not  likely  have  any 
assets  under  management.  These  firms  are  also 
generally  start-up  businesses  and  may  have  limited 
assets;  only  one  of  the  Internet-based  firms  our  staff 
has  examined  reported  having  total  assets  of  $5 
million  or  more.  Consequently,  we  believe  that 
most,  if  not  all,  of  the  advisers  registering  with  us 
under  the  proposed  rule  will  be  small  entities. 

*^  Recordkeeping  is  already  mandated  for  all 
Commission-registered  advisers,  including  small 
advisers,  under  rule  204-2.  (17  CFR  275.204-2.) 
The  Commission  has  estimated,  for  purposes  of  the 
Paperwork  Reduction  Act.  that  compliance  with  the 
recordkeeping  requirements  of  the  proposed  rule 
would  take  no  more  than  4  hours  annually  on 
average. 
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Item  2  for  Internet  Investment  Advisers 
to  indicate  their  eligibility  to  register 
with  the  Commission.  An  adviser 
registering  with  the  Commission  under 
the  proposed  rule  would  simply  check 
that  new  box  when  completing  Form 
ADV. 

E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities,  including  (i)  establishing 
different  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
advisers;  (ii)  clarifying,  consolidating,  or 
simplifying  compliance  and  reporting 
requirements  under  the  proposed  rule 
for  small  advisers;  (iii)  using 
performance  rather  than  design 
standards;  and  (iv)  exempting  small 
advisers  from  coverage  of  all  or  part  of 
the  proposed  rule. 

Regarding  the  first  alternative,  the 
Commission  has  considered  establishing 
different  compliance  or  reporting 
requirements  for  small  advisers. 
Establishing  different  compliance  or 
reporting  requirements  would  be 
inconsistent  with  our  mandate  to 
provide  a  system  of  public  disclosure  of 
investment  adviser  information.  An 
Internet  Investment  Adviser  that  is  a 
small  entity,  however,  by  the  nature  of 
its  business,  would  likely  spend  fewer 
resources  in  completing  Form  ADV  and 
amendments,  and  pay  lower  filing  fees, 
than  a  larger  adviser. 

Regarding  the  second  alternative,  the 
Commission  has  attempted  to  clarify/ 
and  simplify  compliance  and  reporting 
requirements  under  the  proposed  rule 
for  all  advisers,  including  small 
advisers.  It  does  not  appear  that  the 
proposed  rule  can  be  formatted 
differently  for  small  advisers  and  still 
achieve  its  stated  objective  of  providing 
relief  from  multiple  state  regulation. 
The  proposal  has  been  designed 
particularly  to  benefit  Internet 
Investment  Advisers,  which  are,  we 
believe,  generally  small  entities. 

With  respect  to  the  third  alternative, 
the  proposed  rule  would  permit 
advisers  to  use  performance  rather  than 
design  standards  to  meet  certain 
requirements  under  the  Act.  The 
proposal,  for  example,  does  not  specify 
the  means  by  which  an  adviser  must 
maintain  its  records  to  satisfy  the 


recordkeeping  requirements  of  the 
proposed  rule. 

Regarding  the  fourth  alternative,  the 
Commission  has  considered  exempting 
small  advisers  from  the  proposed  rule. 
Such  an  exemption  would  be 
inconsistent  with  the  intended  purpose 
of  the  proposal,  which  is  to  provide 
regulatory  relief  from  multiple  state 
regulatory  requirements.  Small  advisers 
are  the  primary  intended  beneficiaries 
of  this  rulemaking  relief. 

The  Commission  has  considered  the 
above  alternatives  in  the  context  of  the 
proposed  rule,  and,  after  taking  into 
account  the  resources  available  to 
Internet  Investment  Advisers  that  are 
small  entities  and  the  potential  burden 
the  proposal  could  place  on  these 
advisers,  has  concluded  that  the 
alternatives  would  not  accomplish  the 
stated  objectives  of  the  proposal. 

G.  Solicitation  of  Comments 

We  encourage  written  comments  on 
matters  discussed  in  this  IRFA. 

•  In  particular,  how  many  small 
entities  would  be  affected  by  the 
proposed  rule? 

•  What  burdens  would  the  proposed 
rule  impose  on  small  advisers? 

•  Commenters  are  asked  to  describe 
the  nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact. 

VII.  Statutory  Authority 

We  are  proposing  rule  203A-2(f) 
pursuant  to  our  authority  set  forth  in 
section  203A(c)  of  the  Investment 
Advisers  Act  of  1940.  •*"  Section  203 A{c) 
of  the  Act  gives  us  the  authority,  by  rule 
or  regulation  upon  our  own  motion,  or 
by  order  upon  application,  to  permit 
registration  with  us  of  any  person  or 
class  of  persons  to  which  the 
application  of  the  prohibition  on 
Commission  registration  would  be 
unfair,  a  burden  on  interstate  commerce, 
or  otherwise  inconsistent  with  the 
purposes  of  section  203A. 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Investment  advisers.  Reporting  and 
recordkeeping  requirements. 

Text  of  Proposed  Rule  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulation  is  proposed 
to  be  amended  as  follows: 


PART  275— RULES  AND 
REGULATIONS.  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  part  275 
continues  to  read  in  part  as  follows; 

Authority:  15  U.S.C.  80b-2(a)(ll)(F).  80b- 
2(a)(17).  80b-3A.  80b-4.  80b-6(4).  80b-6a. 
80b-ll,  unless  otherwise  noted. 


2.  Section  275.203A-2  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§275.203A-2    Exemptions  from  prohibition 
on  Commission  registration. 

*  *         *         *         9 

(f)  Internet  investment  advisers.  (1) 
An  investment  adviser  that: 

(i)  Conducts  substantially  ail  of  its 
advisory  business  through  an  mteractive 
website  on  the  Internet;  and 

(ii)  Maintains  in  an  easily  accessible 
place,  for  a  period  of  not  less  than  five 
years  from  the  filing  of  a  Form  ADV  that 
includes  a  representation  that  the 
adviser  is  eligible  to  register  with  the 
Commission  under  paragraph  lf)(l)(i)  of 
this  section,  a  record  demonstrating  that 
substantially  all  of  its  advisor,'  business 
has  been  conducted  through  an 
interactive  website. 

(2)  For  purposes  of  this  section: 

(i)  Interactive  website  means  a  website 
in  which  computer  software-based 
models  or  applications  provide 
investment  advice  to  clients  based  on 
information  each  client  supplies 
through  the  website. 

(ii)  Substantially  all  means  that  at 
least  90  percent  of  the  investment 
adviser's  clients  obtain  their  investment 
advice  from  the  adviser  exclusively 
through  the  interactive  website. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

3.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

.Authority:  The  Investment  Advisers  Act  of 
1940.  15  L  .'S.C.  80b-l.  et  seq. 

4.  Form  ADV  (Referenced  in  §279.1). 
Part  l.A.  Item  2  is  amended  by  revising 
the  introductory'  text  of  paragraph  A. 
paragraph  A. (10)  and  A.(ll).  and  by 
adding  paragraph  A. (12)  to  read  as 
follows: 

Note:  The  text  of  Form  .\DV  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  ADV 

***** 

Part  lA 

*  ^         *         *         * 

Item  2  SEC  Registration 
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A.  To  register  (or  remain  registered)  with 
the  SEC.  vou  must  check  at  least  one  of  the 
Items  2.A(1)  through  2.A(n).  below.  If  you 
are  submitting  an  annual  updating 
amendment  to  your  registration  and  you  are 
no  longer  eligible  to  register  with  the  SEC, 
check  Item  2..^(12)   Vou: 
***** 

Z   (10)  are  an  Internet  in\estment  adviser 
reiving  on  rule  203A-2(f): 


n  (11)  have  received  an  SEC  order 
exempting  vou  from  the  prohibition  against 
registration  with  the  SEC. 

If  you  checked  this  box,  complete  Section 
2A(11 )  of  Schedule  D. 

n  (12)  are  no  longer  eligible  to  register 
with  the  SEC. 
***** 

5  Form  ADV  (Referenced  in  §  279.1). 
Schedule  D  is  amended  by  revising  die 


heading  "Section  2.A(10)"  to  read 
"Section  2.A(11)". 

By  the  Commission. 

Dated:  April  12,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-9585  Filed  4-18-02;  8:45  am] 
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212  15344 

872 16338 

22  CFR 

41    18821 

62 17611 

Proposed  Rules: 

213 17655 

24  CFR 

3284 18398 

50 19492 

1005 19492 

26  CFR 

1    18988 

54 18988 

602 18988 

Proposed  Rules: 

1  17309,  18834,  18835 

301 18839 

27  CFR 

20 17937 

40         19332 

252 .-. 18086 

Proposed  Rules: 

4 17312 


28  CFR 

89 


.17027 


29  CFR 

1926 18091 

1979 15454 

2520 17264 

2700 18485 

4022 16950,  18112 

4022B 16950 

4044 16950,  18112 

Proposed  Rules: 

552 16668,  17760 

1926 18145 

30  CFR 

75 18822 

201 19109 

206 19109 

212 19109 

216 19109 

217 19109 

218 19109 

219 19109 

220 19109 

227 19109 

228 19109 

230 •....19109 

241 19109 

243 19109 

Proposed  Rules: 

58 19140 

72      19140 

936 16341 

938 18518 

31  CFR 

210 17896 

Ch.  V 16308 

32  CFR 

199 15721,  18114,  18825 


326 17616 

505 17618 

706 18485,  18487,  18488, 

18489,  18490,  18491 

806b 17619 

935 16997 

Proposed  Rules: 

199 17948,  19141 

33  CFR 

100 17621,  17622 

117 18492,  19113 

140 18493 

165 15484,  15744,  16016, 

17284,  17667,  18523,  19333 
Proposed  Rules: 

100 17665 

117 16016,  18521 

147 15505 

165 15507,  16668,  17314, 

19142,  19144,  19365,  19367 
167 18527 


34  CFR 

Proposed  Rules: 

34 


.18072 


36  CFR 

703 16018 

1254 17286 

Proposed  Rules: 

1190 15509 

1191 15509 

1253 18146 


37  CFR 
Proposed  Rules: 

201 


.18148 


38  CFR 

Ch.  1 16023 

20 16309 

39  CFR 

111     18684 

224 16023 

229 16023 

230 16024 

233 16023 

266 16023 

273 16023 

Proposed  Rules: 

111 18842 

40  CFR 

52 15335,  15336,  16026, 

16638,  16640,  16642,  16644, 

17007,  17286,  17624,  17939, 

18115,  18493,  18497,  19335, 

19337 

62    17944 

63 15486,  16317,  16582, 

16614,  17762,  17824 

81  16646,  17939,  19337 

148 16262 

180 15727,  16027,  17631, 

19114,  19120,  19339 

261 16262 

268 16262,  17119 

271 16262,  17636 

300 19130 

302 16262 

721  17643 

745 15489 

Proposed  Rules: 

9 17122 


51  17954,  18528 

52 15345,  16669,  17317, 

17669,  17954,  17955,  18149, 
18528,  18547,  19148,  19369 

55 17955 

62 17321,  17961 

63 15510,  15674,  16154, 

16343,  16625,  17492 

70   15767 

81  17955 

96 17954 

97 17954 

122  17122 

123 17122 

124   17122 

125 17122 

141 19030 

180 16073,  18150 

228 15348 

261 18528 

262 18528 

264 18528 

265 18528 

270 18528 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 


42  CFR 

68c 


.17650 


43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 


44  CFR 

64 


.16030 


45  CFR 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 18846 

2552 18847 

46  CFR 

Proposed  Rules: 

356 18547 


47  CFR 

0 18827 

1 16647,  17009,  18827 

2 17009,  17288 

11   18502 

25 17288 

26   17009 

36 17013 

52  16322 

54 15490,  17014 

61 17009 
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63 18827 

69 15490,  17009 

73 15493.  15735,  15736. 

16651.  16652,  17014,  17654. 
18832 

74 16652 

76 17015 

87 17288 

90 16652 

Proposed  Rules: 

0 18560 

1 17036,  17325.  18560 

2 16683,  17038 

25 16347 

52 16347 

61 17036 

69 17036 

73 15768,  15769,  16350, 

16351,  16673,  16706,  17041, 

17669,  17670,  17963,  19151, 

19152 


74 16683 

76 18848 

80 16683 

90 16351  16683 

97 16683 

48CFR 

1823 17016 

1836 17016 

1852 17016 

Proposed  Rules: 

27 17278 

52 17278 

203 18160 

208 15351 

216 15351 

225 18161 

49CFR 

171 15736 

172 15736 


173 15736 

174 15736 

176 15736 

178 15736 

180 15736 

229 16032 

232 17556 

533 16052 

571 •'9343 

659 15725 

Proposed  Rules; 

171 15510 

172 15510 

173 15510 

175 15510 

191 16355 

192 16355 

195 16355 

567 15769 

571 15769 

574 15769 


575 15769 

50CFR 

^7  15337  ^8356 

223 '8833 

229  ^5495 

60C  '  5338 

660     15338,  16322  '6323 

18117  18512 

679          16325  18129 
Proposed  Rules 

17      15856  16492  18572 

92  1670' 

216  19370 

600     15516,  19152  19154 

622 16359 

635 17349 

648 -i&Co  16362 

654 19155 

660 17353  1^354  18576 

679 iSSi-" 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  19,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
anima)  feeds,  and  raw 
agricultural  commodities: 
Sodium  starch  glycolate; 
published  4-19-02 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital; 
Correction;  published  4-19- 
02 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Foltker;  published  4-4-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Right-of-way  and  environment: 

Real  estate  program 
administration;  relocation 
assistance  benefits; 
published  3-20-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 
control: 
Bovine  tuberculosis; 

indemnity  payment  for 

destroyed  animals; 

comments  due  by  4-22- 

02;  published  2-20-02  [FR 

02-04059] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  distribution  programs: 
Poultry  substitution  and 
commodity  inventory 
controls  for  recipient 
agencies;  codification  and 
modification;  comments 
due  by  4-22-02;  published 
2-21-02  [FR  02-04174] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Caribbean.  Gulf  of  fvlexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  4-22- 
02:  published  4-5-02 
[FR  02-08189] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06975] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production:  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06976] 
Publicly  owned  treatment 
works:  comments  due  by 
4-22-02   published  3-22- 
02  [FR  02-06847] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States: 

Missouri;  comments  due  by 
4-24-02:  published  3-25- 
02  [FR  02-07092] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States: 

Missouri   comments  due  by 
4-24-02.  published  3-25- 
02  [FR  02-07093] 
Hazardous  waste. 
Identification  and  listing — 
Exclusions:  comments  due 
by  4-22-02:  published 
3-7-02  [FR  02-05314] 
Water  pollution   effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities: 
comments  due  by  4-26- 
02;  published  2-25-02  [FR 
02-02838] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Maine;  comments  due  by  4- 

22-02;  published  3-4-02 

[FR  02-04980] 


Practice  and  procedure: 

Regulatory  fees  (2002  FY); 
assessment  and 
collection;  comments  due 
by  4-23-02;  published  4- 
10-02  [FR  02-08600] 
Radio  stations;  table  of 

assignments: 

California;  comments  due  by 
4-22-02;  published  3-19- 
02  [FR  02-06374] 

New  Mexico;  comments  due 
by  4-22-02;  published  3- 
18-02  [FR  02-06372] 

FEDERAL  MARITIME 
COMMISSION 

Filing  and  service  fees; 
revision;  comments  due  by 
4-22-02;  published  3-21-02 
[FR  02-06742] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Special  Payment  Provisions 
and  Standards  for 
Prosthetics  and  Custom- 
Fabricated  Orthotics 
Suppliers  Negotiated 
Rulemaking  Committee — 
Intent  to  establish; 
comments  due  by  4-22- 
02;  published  3-22-02 
[FR  02-06952] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Clinical  chemistry  and 
toxicology  devices — 
Cyclosporine  and 
tacrolimus  assays; 
reclassification; 
comments  due  by  4-22- 
02;  published  2-21-02 
[FR  02-04208] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act;  implementation: 
Individually  identifiable 
health  infomnation;  privacy 
standards;  comments  due 
by  4-26-02;  published  3- 
27-02  [FR  02-07144] 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Trust  management  reform: 
Outdated  rules  repeal; 
comments  due  by  4-22- 
02;  published  2-21-02  [FR 
02-04106] 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Public  administrative 
procedures; 

Conveyances,  disclaimers, 
and  correction 
documents- 


Recordable  disclaimers  of 
interest  in  land; 
amendments:  comments 
due  by  4-23-02; 
published  2-22-02  [FR 
02-04137] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Flat-tailed  homed  lizard; 
comments  due  by  4-25- 
02;  published  12-26-01 
[FR  01-31734] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Oklahoma;  comments  due 
by  4-22-02;  published  4-5- 
02  [FR  02-08231] 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Investigations  relating  to 
global  and  bilateral 
safeguard  actions,  market 
disruption,  and  relief 
actions  review;  comments 
due  by  4-23-02;  published 
2-22-02  [FR  02-04186] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

Buprenorphine;  placement 
into  Schedule  III; 
comments  due  by  4-22- 
02;  published  3-21-02  [FR 
02-06767] 

Correction;  comments  due 
by  4-22-02;  published 
3-28-02  [FR  C2-06767] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration; 
Visa  waiver  pilot  program- 
Argentina:  termination; 
correction;  comments 
due  by  4-22-02; 
published  3-6-02  [FR 
C2-04260] 
Visa  waiver  pilot  program; 
designations,  etc. — 
Argentina;  comments  due 
by  4-22-02;  published 
2-21-02  [FR  02-04260] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 
facsimile;  games  similar  to 
bingo;  and  electronic, 
computer,  or  other 
technologic  aids  to  Class  II 
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games;  definitions; 
comments  due  by  4-22-02; 
published  3-22-02  [FR  02- 
06806] 

NUCLEAR  REGULATORY 
COMMISSION 

Fee  schedules  revision;  fee 
recovery  (2002  FY); 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07114] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel;  storage 
casks;  HI-STORM  100. 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07320] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel,  storage 
casks;  HI-STORM  100; 
comments  due  by  4-26-02. 
published  3-27-02  [FR  02- 
07321] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations; 
Flonda.  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04204] 
Texas,  comments  due  by  4- 
22-02;  published  2-21-02 
[FR  02-04207] 
Ports  and  waterways  safety; 
Naval  vessels;  protection 
zones;  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04205] 
Potomac  River,  Washington 
Channel.  Washington,  DC; 
secuhty  zone:  comments 
due  by  4-22-02;  published 
3-20-02  [FR  02-06764] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc  ; 

Airports  in  Washington,  DC 
metropolitan  area; 
enhanced  security 
procedures  for  operations; 
comments  due  by  4-22- 
02;  published  2-19-02  [FR 
02-03846] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 


Bombardier;  comments  due 
by  4-22-02;  published  3- 
21-02  [FR  02-06794] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Cirrus  Design  Corp.: 
comments  due  by  4-26- 
02:  published  3-13-02  [FR 
02-05703] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Honeywell:  comments  due 
by  4-22-02:  published  2- 
19-02  [FR  02-03877] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace,  comments 
due  by  4-22-02,  published 
3-11-02  [FR  02-05633] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace:  comments 
due  by  4-25-02,  published 
3-11-02  [FR  02-05813] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace,  correction: 
comments  due  by  4-22-02; 
published  3-15-02  [FR  C2- 
05633] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  matenals 
transportation: 

Regulatory  Flexibility  Act 
Section  610  and  plain 
language  reviews: 
comments  due  by  4-25- 
02;  published  1-25-02  [FR 
02-01862] 

Hazardous  matenals: 

Materials  transported  by 
aircraft:  information 
availability;  comments  due 
by  4-26-02;  published  2- 
13-02  [FR  02-03458] 


TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Aviation  security  infrastructure 
fees,  comments  due  by  4- 
22-02    published  3-20-02 
[FR  02-068521 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Security  programs  tor  aircraft 
12,500  pounds  or  more 
comments  due  by  4-23-02; 
published  2-22-02  'FR  02- 
04235] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes   etc 
Statutory  slock  options 
Federal  Insurance 
Contnbutions  Act    Federal 
Unemployment  Tax  Act, 
and  income  tax  collection 
at  source   application 
Correction,  comments  due 
by  4-23-02:  published 
2-4-02  [FR  02-02417] 

Income  taxes 
Individuals  not  tiimg  joint 
returns,  community 
income  treatment, 
comments  due  by  4-22- 
02   published  1-22-02  fFR 
02-01385] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    it 
may  be  used  m  conjunction 
with    PLUS    (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  na ra.gov iedreg. 
plawcurr.html. 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 

in  ■  slip  law  ■  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents 
U  S   Government  Pnnting 
Office,  Washington    DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 


www  access  gpo  gov  nara 
naraOOS  htm!  Some  laws  may 
not  yet  be  available 

H.R.  1499/P.L.  107-157 

Distnct  of  Columbia  College 

Access  Improvemeni  Act  of 
2002  lAp'    4    2002    116  Stat, 

1i8i 

H.R,  2739/P.L.  107-158 

To  a.mend  Pubuc  Law  i07-i0 
to  authonze  a  United  States 
plan  to  endorse  and  obtain 
observer  status  tor  Taiwan  at 
the  annual  sumrrnt  o1  the 
World  Health  Assembly  in 
May  2002  m  Geneva 
Switzerland,  and  for  other 
purposes    (Apr   4    2002    116 
Stat    ^2V: 

H.R.  3985/P.L.  107-159 

To  amend  the  Act  entitiea    An 
Act  to  authorize  the  leasmg  ot 
restncted  Indian  lands  for 
public   religious   educational, 
recreational    residential 
business   and  other  purposes 
requinng  the  grant  of  long- 
term  leases     approved  August 
9    1955    to  provide  tor  bmamg 
arbitration  c.ajses   n  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community    (Apr 
4    2002    116  Stat    122) 

Last  Liiit  .\pril  3.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 

notification  service  of  newly 
enacted  public  laws.  To 
subscribe   go  to  inp:// 
hyara  gsa  gov  archives 
publaws-!  html  or  senc  E-mail 
tc  llstserv@llstserv.95a.gov 
with  the  foiiowing  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  ot  ;aws  is  not 
available  through  this  service. 
PENS  cannoi  respond  to 
specific  inquiries  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  vour  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 

prices  down  the  C.tnemment  Printmi:  OftR-e  maiis  each  subscnber  only  one  rene\^al  notice.  \ou  can 
learn  when  you  will  get  vour  renewal  notice  bv  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  m  this  example. 


A  renew.il  notice  wi!!  be 
^c■IU  jppr.'xmijtei'.  todays 
before  the  shown  date. 


AE2  SM:th212J 
JOHN  SMITH 
212  MAIM  STREET 
FORESTVTI.LE  MD  20704 


DEC97  R  I 
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A  renewal  notice  will  be 
sent  approximaleiy  'X)  days 
before  the  shown  date. 

/ 


^ FPTjO    3M:TK212J 
JOHN    SMITH 
212    MAIN    STREET 
FOREST^/ILLE   MD    2Q'704 


To  be  sure  that  vour  service  continue^  without  interruption,  please  return  your  renewal  notice  promptly. 
If  vour  subscnption  service  is  discontinued,  simplv  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  vour  address:  Please  -SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supcnntendent  of  Documents.  Attn:  Chief.  Mail  List  Branch,  Mail  Slop;  SSOM.  Washington, 
DC  20402-9.^73. 

To  inquire  about  vour  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop;  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  P!ea.se  use  the  order  form  provided  below. 


Or*'  Ptx^sstog  Coo* 

*5468 


Supenntendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

tt's  Easy!  9 

1—1  -r^c-  .  „  To  fax  your  orders  (202)  512-2250 

U    I  b».  enter  my  subscription(sl  as  follows:  p^^^^  ^^  ^^^  ^202)  512-1800 

subscnpuons  to  Federal  Register  (FR);  mcludw^  the  daily  Federal  Register,  monthly  Index  and  List 
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Energy  Department 
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Environmental  Protection  Agency 

RULES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1030 

[Docket  No.  AO-361-A35;  DA-01-03] 

Milk  in  the  Upper  Midwest  Marketing 
Area;  Interim  Order  Amending  the 
Order. 

AGENCY:  Agricultural  Marketing  Sen'ice, 
USDA 

ACTION:  Interim  final  rule. 

SUMMARY:  This  order  amends  the 
pooling  provisions  of  the  Upper 
Midwest  Federal  milk  order  on  an 
interim  basis.  Disorderly  marketing 
conditions  from  the  simultaneous 
pooling  of  milk  on  the  Upper  Midwest 
Federal  order  and  the  California  State- 
operated  order  warrant  these 
amendments.  This  interim  order 
eliminates  the  ability  to  pool  the  same 
milk  on  a  Federal  and  State-operated 
order  that  has  marketwide  pooling.  It 
also  establishes  diversion  limits  for 
distributing  plants  regulated  under  the 
order.  More  than  the  required  number  of 
producers  in  Upper  Midwest  marketing 
area  have  approved  the  issuance  of  the 
interim  amendments. 
EFFECTIVE  DATE:  May  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  1400 
Independence  Avenue,  SW.  Stop  0231, 
Washington,  DC  20090-6456,  (202)  690- 
1366.  e-mail  address 
Gino.  TosMusda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 


Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(1.5)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  anv 
provision  of  the  order,  or  any  'bligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Department  would  rule  on 
the  petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Departments  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  Lhe  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  the 
Agricultural  Marketing  Ser\'ice  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  5750.000.  and  a 
dairy  products  manufacturer  is  a  "smdll 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  500.000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  mav 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dair}'  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 


large  business  even  if  the  local  plant  has 

fewer  than  500  employees 
Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issuea  lune  5. 

2001:  published  lune  11,  2001  (66  FR 

31185). 
Tentative  Final  Decision:  Issued 

February  8.  2002.  published  February 

14.  2002  (67  FR  7040). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinaher  set  forth  supplement  those 
that  were  made  when  the  L'pper 
Midwest  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  Upper 
Midwest  order: 

(a)  Findings  upon  the  basis  of  the 
hrnnng  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
-Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900).  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Upper  Midwest  marketing 
area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof  it  is  found  that: 

(1)  The  Uppnr  Midwest  order,  as 
hereby  amended  on  an  interim  basis, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

!2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  order, 
as  hereby  amended  on  an  interim  basis, 
are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(3)  The  Upper  Midwest  order,  as 
hereby  amended  on  an  interim  basis, 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
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industrial  and  commercial  activity 
specified  in.  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  Findings.  It  is 
necessary  in  the  public  interest  to  make 
these  interim  amendments  to  the  Upper 
Midwest  order  effective  May  1.  2002. 
Any  delay  beyond  that  date  would  tend 
to  disrupt  the  orderly  marketing  of  milk 
in  the  aforesaid  marketing  area. 

The  interim  amendments  to  these 
orders  are  known  to  handlers.  The  final 
decision  containing  the  proposed 
amendments  to  these  orders  was  issued 
on  February  8,  2002. 

The  changes  that  result  from  these 
interim  amendments  will  not  require 
extensive  preparation  or  substantial 
alteration  in  the  method  of  operation  for 
handlers.  In  view  of  the  foregoing,  it  is 
hereby  found  and  determined  that  good 
cause  exists  for  making  these  interim 
order  amendments  effective  May  1 . 
2002.  It  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
these  amendments  for  30  days  after  their 
publication  in  the  Federal  Register. 
(Sec.  553(d),  Administrative  Procedure 
Act,  5  U.S.C.  551-559.) 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  specified 
marketing  area,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act: 

(2)  The  issuance  of  this  interim  order 
amending  the  Upper  Midwest  order  is 
the  only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  order  as  hereby  amended; 

(3)  The  issuance  of  the  interim  order 
amending  the  Upper  Midwest  order  is 
favored  by  at  least  two-thirds  of  the 
producers  who  were  engaged  in  the 
production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1030 

Milk  marketing  orders. 
Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  further  amended  on  an 
interim  basis,  as  follows: 

The  authority  citation  for  7  CFR  Part 
1030  reads  as  follows: 

Authority:  7  U.S.C.  601-674. 


PART  1030— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1030.7(g)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 


§1030.7    Pool  Plant. 

***** 

(g)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (f)  of 
this  section  and  §  1030.13(d)(2).  and 
(d)(3)  may  be  increased  or  decreased,  for 
all  or  part  of  the  marketing  area,  by  the 
market  administrator  if  the  market 
administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  *   *   * 
***** 

2.  Section  1030.13  is  amended  as 
follows: 

(a)  By  revising  the  introductory  text; 

(b)  Redesignating  paragraph  (d)(3)  as 
paragraph  (d)(4);  and 

(c)  Adding  a  new  paragraph  (d)(3)  and 
a  new  paragraph  (e).  The  revision  and 
additions  read  as  follows: 

§1030.13    Producer  milk. 

Except  as  provided  for  in  paragraph 
(e)  of  this  section,  Producer  milk  means 
the  skim  milk  (or  the  skim  equivalent  of 
components  of  skim  milk),  including 
nonfat  components,  and  butterfat  in 
milk  of  a  producer  that  is: 
***** 

(d)*  *  * 

(3)  The  quantity  of  milk  diverted  to 
nonpool  plants  by  the  operator  of  a  pool 
plant  described  in  §  1030.7(a)  or  (b)  may 
not  exceed  90  percent  of  the  Grade  A 
milk  received  from  dairy  farmers 
(except  dairy  farmers  described  in 
§  1030.12(b))  including  milk  diverted 
pursuant  to  §  1030.13;  and 
***** 

(e)  Producer  milk  shall  not  include 
milk  of  a  producer  that  is  subject  to 
inclusion  and  participation  in  a 
marketwide  equalization  pool  under  a 
milk  classification  and  pricing  program 
imposed  under  the  authority  of  a  State 
government  maintaining  marketwide 
pooling  of  returns. 

Dated:  April  16.  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 
IFR  Doc.  02-9785  Filed  4-19-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  236  and  241 

[INS  No.  2203-02] 
RIN1115-AG67 

Release  of  Information  Regarding 
Immigration  and  Naturalization  Service 
Detainees  in  Non-Federal  Facilities 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments.  

summary:  This  interim  rule  governs  the 
public  disclosure  by  any  state  or  local 
government  entity  or  by  any  privately 
operated  facility  of  the  name  or  other 
information  relating  to  any  immigration 
detainee  being  housed  or  otherwise 
maintained  or  provided  service  on 
behalf  of  the  Immigration  and 
Naturalization  Service  (INS  or  Service). 
This  rule  will  establish  a  uniform  policy 
on  the  public  release  of  information  on 
Service  detainees  and  ensure  the 
Service's  ability  to  support  the  law 
enforcement  and  national  security  needs 
of  the  United  States. 
dates:  Effective  date:  This  rule  is 
effective  April  17.  2002. 

Comment  date:  Written  comments  ' 
must  be  submitted  on  or  before  June  21, 
2002. 

ADDRESSED:  Please  submit  written 
comments  to  the  Director.  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  4034, 
Washington,  DC,  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2203-02  on  your  correspondence. 
Comments  may  also  be  submitted 
electronically  to  the  Service  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically,  please  include 
INS  No.  2203-02  in  the  subject  heading. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Dea 

Carpenter,  Deputy  General  Counsel, 

Office  of  the  General  Counsel, 

Immigration  and  Naturalization  Service, 

425  I  Street  NW,  Room  6100, 

Washington,  DC  20536,  telephone  (202) 

514-2895. 

SUPPLEMENTARY  INFORMATION: 

This  interim  rule  governs  the  release 
of  the  identity  or  other  information 
relating  to  Service  detainees  by  non- 
federal institutions.  An  alien  may  be 
detained  pursuant  to  an  administrative 
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order  of  arrest  in  connection  with 
removal  proceedings.  Section  236(a)  of 
the  Immigration  and  Nationality  Act 
(Act),  8  U.S.C.  1226(a).  authorizes  the 
Attorney  General  to  detain  aliens 
pending  a  determination  of  whether  the 
alien  should  be  removed  from  the 
United  States.  See  8  CFR  287.7.  Section 
241  of  the  Act.  8  U.S.C.  1231.  authorizes 
the  Attorney  General  to  detain  aliens 
ordered  removed.  The  Service  mav 
detain  such  aliens  in  a  Federal 
detention  facility,  or  may  arrange  for  the 
alien  to  be  housed  by  a  state  or  local 
government  entity  or  by  a  privately 
operated  detention  facility  ("non- 
Federal  providers")  under  contract  with 
the  Service  or  otherwise.  However,  even 
under  such  an  arrangement,  the 
detainee  remains  in  the  custody  of,  and 
subject  to  the  authority  and 
management  of.  the  Service.  Information 
relating  to  such  detainees  also  remains 
subject  to  the  authority  and 
management  of  the  Service. 

This  rule  clarifies  that  non-Federal 
providers  shall  not  release  information 
relating  to  those  detainees,  and  that 
requests  for  public  disclosure  of 
information  relating  to  Service 
detainees,  including  Ser\'ice  detainees 
temporarily  being  held  by  non-Federal 
providers  on  behalf  of  the  Service,  will 
be  directed  to  the  Service.  The  rule  bars 
release  of  such  information  by  non- 
Federal  providers  in  order  to  preserve  a 
uniform  policy  on  the  release  of  such 
information.  Accordingly,  any 
disclosure  of  such  records  will  be  made 
by  the  Service  and  will  be  governed  by 
the  provisions  of  applicable  Federal 
law,  regulations,  and  Executive  Orders. 
This  rule  does  not  address  or  alter  in 
any  way  the  Service's  policies  regarding 
its  release  of  information  concerning 
detainees;  these  policies  remain 
unchanged. 

This  regulation  is  within  the  scope  of 
the  authority  delegated  to  the  Attorney 
General  under  the  Act.  Section  103(a)(l} 
of  the  Act,  8  U.S.C.  1103(a)(1),  charges 
the  Attorney  General  "with  the 
administration  and  enforcement"  of  "all 
*  *  *  laws  relating  to  the  immigration 
and  nationalization  of  aliens,"  and 
section  103(a)(3)  of  the  Act,  8  U.S.C. 
1103(a)(3).  empowers  him  to  "establish 
such  regulations  *   *  *  as  he  deems 
necessary  for  carrying  out  his 
authority."  The  Attorney  General,  in 
turn,  has  delegated  broad  authority  to 
the  Commissioner  to  implement  the 
immigration  laws,  including  the 
authority  to  issue  implementing 
regulations.  8  CFR  2.1. 

This  rule,  governing  the  release  of 
information  concerning  the  identity  or 
other  information  relating  to  Service 
detainees  housed  in  non-Federal 


facilities,  is  both  necessar\'  and  proper 
to  canying  out  the  Attorney  Generals 
detention  authority  under  sections  236 
and  241  of  the  Act",  8  U.S.C.  1226  and 
1231;  to  "control,  direct[],  and 
supervisfe]"  all  of  the  "files  and 
records"  of  the  Ser\'ice  under  section 
103(a)(2)  of  the  Act,  8  U.S.C.  1103(a)(2): 
and  to  arrange  by  contract  with  state 
and  local  governments  "for  necessarv 
clothing,  medical  care,  necessary  guard 
hire,  and  the  housing,  care,  and  security 
of  persons  detained  by  the  Service 
pursuant  to  Federal  law."  8  U.S.C. 
1103(a)(9)(A)).  as  well  as  his  authority 
under  18  U.S.C.  4002.  4013(a)(4). 

The  Supreme  Court  has  recognized 
the  primacy  of  Federal  law  in  matters 
related  to  aliens  and  immigration.  Toll 
v.  Moreno,  458  U.S.  1,  10  (1980) 
(emphasizing  the  "preeminent  role  of 
the  Federal  Government  with  respect  to 
the  regulation  of  aliens  with  our 
borders"  and  noting  the  numerous 
constitutional  sources  of  that  authority): 
DeCanas  v.  Bica,  424  U.S.  351,  355 
(1976)  ("Power  to  regulate  immigration 
is  unquestionably  exclusively  a  federal 
power."):  Examining  Bd.  ofEng'rs. 
Architects  &■  Sun'evors  v.  Flores  de 
Otero.  426  U.S.  572,  605  (1976) 
(acknowledging  "the  Federal 
Government's  primary  power  and 
responsibility  for  the  regulation  of 
immigration");  see  also  LVS  v.  Aguirre- 
Aguirre,  526  U.S.  422.  424.  425  (1999) 
("judicial  deference  to  the  Executive 
Branch  is  especially  appropriate  in  the 
immigration  context").  In  some 
instances,  the  release  of  information 
about  a  particular  detainee  or  group  of 
detainees  could  have  a  substantial 
adverse  impact  on  security  matters  as 
well  as  the  detainee's  privacy.  For 
example,  specific  aliens  detained  under 
administrative  arrest  warrants  may 
possess  significant  foreign  intelligence 
or  counterintelligence  information  that 
is  sought  by  the  United  States.  The 
disclosure  of  those  aliens'  detention  and 
the  location  of  their  detention  could 
invite  foreign  intelligence  activity 
contrary  to  the  best  interests  of  the 
United  States.  Similarly,  the  premature 
release  of  the  identity  or  other 
information  relating  to  those  aliens 
could  jeopardize  sources  and  methods 
of  the  intelligence  community.  Release 
of  information  about  a  specific  detainee 
or  group  of  detainees  could  also  have  a 
substantial  adverse  impact  on  ongoing 
investigations  being  conducted  by 
federal  law  enforcement  agencies  in 
conjunction  with  the  Service.  Even 
though  an  individual  detainee  may 
choose  to  disclose  his  own  identity  or 
some  information  about  himself,  the 
release  by  officials  housing  detainees  of 


a  list  of  detainees  or  other  information 
about  them  could  give  a  terrorist 
organization  or  other  group  a  vital 
roadmap  about  the  course  and  progress 
of  an  investigation.  In  certain  instances, 
the  detention  of  a  specific  alien  could 
alert  that  alien's  coconspirators  to  the 
extent  of  the  federal  investigation  and 
the  imminence  of  their  own  detention, 
thus  provoking  flight  to  avoid  detention, 
prosecution  and  removal  from  the 
United  States.  Premature  release  of  the 
identity  of  or  information  relating  to  a 
specific  alien  in  detention  could 
reasonably  be  expected  to  disclose  the 
identity  of  a  confidential  source  and 
techniques  or  procedures  for  law 
enforcement  investigations  or 
prosecution.  See  5  U.S.C,  552(b)(7)(D), 
(E).  Officials  of  the  non-Federal 
providers  may  not  possess  information 
regarding  the  progress  of  Federal 
investigations  and  cannot  make 
judgments  about  the  risk  of  release  of 
information  relating  to  Sen'ice 
detainees. 

This  intelligence  "mosaic"  dilemma 
has  been  well  recognized  by  the  courts 
in  concluding  both  that  they  are  ill 
suited  to  second-guess  the  Executive 
Branch's  determination  and  that 
seemingly  innocuous  production  should 
not  be  made. 

It  requires  little  reflection  to 
understand  that  the  business  of  foreign 
intelligence  gathering  in  this  age  of 
computer  technology  is  more  akin  to  the 
construction  of  a  mosaic  than  it  is  to  the 
management  of  a  cloak  and  dagger 
affair.  Thousands  of  pieces  of  seeminglv 
innocuous  information  can  be  analyzed 
and  fitted  into  place  to  reveal  with 
startling  clarity  how  the  unseen  whole 
must  operate.  As  the  Fourth  Circuit 
Court  of  Appeals  has  obser\'ed: 

The  significance  of  one  item  of 
information  may  frequently  depend 
upon  knowledge  of  many  other  items  of 
information.  What  may  seem  trivial  to 
the  uninformed  may  appear  of  great 
moment  to  one  who  has  a  broad  view 
of  the  scene  and  may  put  the  questioned 
item  of  information  in  its  proper 
context.  The  courts,  of  course  are  ill- 
equipped  to  become  sufficiently  steeped 
in  foreign  intelligence  matters  to  serve 
effectively  in  the  review  of  secrecy 
classifications  in  that  area. 

United  States  v.  Marchetti.  466  F.2d 
1309.  1318  (4th  Cir.).  cert,  denied.  409 
US.  1063  (1972). 

Halkin  v  Helms.  598  F.2d  1  (D.C.  Cir. 
1978).  See  also  e.g..  Kasza  v.  Browner. 
133  F.3d  1159,  1166  (9th  Cir.  1998) 
(quoting  Halkin):  /.  Roderick  MacArthur 
Foundation  v.  Federal  Bureau  of 
Investigation.  102  F.3d  600.  604  (DC. 
Cir.  1996)  ("As  we  have  said  before, 
"intelligence  gathering  is  akin  to  the 
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construction  of  a  mosaic.""  (citation 

omitted)). 

In  view  of  the  primacy  of  Federal  law 
"in  this  area,  it  would  make  little  sense 
for  the  release  of  potentially  sensitive 
information  concerning  Service 
detainees  to  be  subject  to  the  vagaries  of 
the  laws  of  the  various  States  within 
which  those  detainees  are  housed  and 
maintained,  bv  specific  arrangement 
with  the  Service,  for  the  United  States. 
Application  of  State  law  in  this  area  has 
the  potential  to  threaten  the  Attorney 
General's  mission.  State  law,  unlike 
Federal  law,  may  not  be  well  adapted  to 
the  special  national  security,  law 
enforcement,  and  privacy  concerns 
implicated  by  the  release  of  this  type  of 
information.  This  rule  provides  for  a 
uniform  Federal  approach  to  ensure  the 
consistent  treatment  of  all  Service 
detainees,  including  those  being 
detained  by  non-Federal  providers  on 
behalf  of  the  Service. 

The  rule  also  reflects  the  nature  and 
origin  of  the  information  concerning  the 
immigration  detainees.  When  a  non- 
Federal  provider  assumes  responsibility 
for  housing  a  detainee,  it  does  so  as  an 
agent  of  the  Federal  government.  The 
only  reason  that  the  non-Federal 
provider  knows  the  detainees'  names  or 
other  related  information  about  them  is 
because  the  Federal  government  has 
made  such  information  available 
pursuant  to  that  agency  relationship. 
The  non-Federal  provider,  as  agent, 
should  not  release  the  principal's 
potentially  sensitive  information 
without  its  consent,  particularly  where 
doing  so  may  be  inconsistent  with  the 
principal's  interests.  Instead,  the  Service 
as  principal  should  determine  whether 
and  under  what  circumstances  such 
information  should  be  released 
consistent  with  federal  law. 

This  interim  rule  supersedes  State  or 
local  law  relating  to  the  release  of  such 
information.  New  York  v.  FERC.      U.S. 
_.  122  S.Ct.  1012  (March  4.  2002,  No. 
00-568);  Fidelity  Federal  Savings  and 
Loan  Assoc,  v.  De  le  Cuesta.  458  U.S. 
141.  153-54  (1982);  Louisiana  Pub. 
Serv.  Comm'n  v.  FCC.  476  U.S.  355,  369 
(1986);  Bovle  v.  United  Technologies 
Corp..  487  U.S.  500,  504-507,  512 

(1988). 

This  rule  is  similar  to  the  existing 
regulations  of  the  Federal  Bureau  of 
Prisons  ("BOP"),  28  CFR  513.33— 
513.36.  which  provide  that  information 
regarding  BOP  inmates  shall  only  be 
disclosed  pursuant  to  Federal  law. 
Section  513.34(b)  of  BOP's  regulations 
specifically  provides  that  "Lists  of 
Bureau  inmates  shall  not  be  disclosed.  " 
See  Bradv-Lunnvv.  Massev.  185  F. 
Supp.  2d' 928  (C'.D.  111.  2002).  Although 
the  BOP  rule  relating  to  contractors,  28 


CFR  513.36(b),  provides  that  the 
requirements  relating  to  the  privacy  of 
inmate  information  are  to  be  established 
and  enforced  by  contract,  this  rule 
governing  the  disclosure  of  information 
pertaining  to  Service  detainees 
specifically  prohibits  the  non-Federal 
providers  from  disclosing  such 
information  themselves.  Disclosure  or 
release  of  the  identity  of  Service 
detainees  or  other  information  relating 
to  Service  detainees  information  is 
solely  the  responsibility  of  the  Service. 
The  rule  specifically  provides  that  it 
shall  apply  to  all  pending  and  future 
requests  for  disclosure  of  or  proceedings 
concerning  the  release  of  the  name,  or 
related  information,  of  detainees  held 
on  behalf  of  the  Service,  including 
requests  that  are  the  subject  of 
proceedings  or  litigation  as  of  the 
effective  date  of  this  rule.  See  Smiley  v. 
Citibank  (South  Dakota),  N.A..  517  U.S. 
735,  739-740  (1996);  Plaut  v. 
Spendthrift  Farm.  Inc.,  514  U.S.  211 
(1995);  United  States  v,  Morton,  467 
U.S.  822,  835-836  n.  21  (1984):  United 
States  v.  Schooner  Peggy.  1  Cranch  103. 
110,  2  L.Ed.  49(1801). 

This  rule  does  not  alter  the  ability  of 
a  detainee  to  seek  legal  counsel  imder 
8  U.S.C.  1362.  A  detainee  has  the 
privilege  of  seeking  legal  counsel  or 
representation  by  an  accredited 
representative  at  no  expense  to  the 
United  States.  This  rule  imposes  no 
restrictions  on  the  ability  of  Service 
detainees  to  identify  themselves  or  to 
communicate  with  others.  It  only 
prevents  non-Federal  providers  from 
making  public  disclosures  of 
information  pertaining  to  the  Service 
detainees  that  the  non-Federal  provider 
is  housing  on  behalf  of  the  Service. 
Such  requests  for  public  disclosure  of 
information  pertaining  to  Service 
detainees  should  be  directed  to  the 
Service. 

Finally,  this  rule  also  changes  Service 
regulations  at  Part  241,  "Apprehension 
and  Detention  of  Aliens  Ordered 
Removed,  "  to  make  clear  that  the 
identity  or  other  information  relating  to 
post-order  detainees  in  non-federal 
institutions  are  governed  by  the  same 
standards  and  principles  as  set  forth  in 
this  rule. 

Request  for  Comments 

The  Service  is  seeking  public 
comments  regarding  this  interim  rule. 
The  Service  requests  that  parties 
interested  in  commenting  on  the 
provisions  contained  within  this  rule  do 
so  on  or  before  June  21,  2002,  as  the 
Service  will  not  extend  the  comment 
period. 


Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  based  on  the  "good  cause"  exceptions 
found  at  5  U,S.C.  553(b)(B)  and  (d)(3). 
The  reason  and  necessity  for  the 
immediate  promulgation  of  this  rule  are  ' 
as  follows:  Service  detainees  are  often 
housed,  maintained,  or  provided  with 
service  by  non-Federal  providers. 
Disclosure  of  the  identities  or  related 
information  about  certain  detainees 
could  reveal  investigative  methods, 
sources,  and  witnesses.  The  detainee 
could  be  subjected  to  intimidation  or 
harm,  thereby  discouraging  or 
preventing  him  or  her  from  supplying 
valuable  information  or  leads  now  or  in 
the  future.  Disclosure  of  a  detainee's 
identity  or  information  related  to  the 
detainee  could  deter  these  individuals 
from  cooperating  with  the  Department 
of  Justice  now  or  after  they  are  released 
from  custody  for  fear  of  retaliation  by 
terrorist  organizations  against  them  or 
their  family  members  and  associates. 
Disclosure  could  reveal  important 
information  about  the  direction, 
progress,  focus  and  scope  of 
investigations  arising  out  of  the  attack 
on  September  11.  2001,  and  thereby 
assist  terrorist  organizations  in 
counteracting  investigative  efforts  of  the 
United  States.  Therefore,  the  actual 
identity  of  a  detainee  and  information 
related  to  such  a  detainee  must  be 
managed  by  the  Service. 

In  order  to  safeguard  these  important 
interests,  the  Service  must  maintain 
control  of  the  release  of  information 
pertaining  to  the  identity  of  or  other 
information  related  to  Service  detainees, 
including  information  in  the  control  of 
persons  or  entities  acting  on  behalf  of 
the  Service.  In  light  of  the  national 
emergency  declared  by  the  President  on 
September  14.  2001.  in  Proclamation 
7453,  with  respect  to  the  terrorist 
attacks  of  September  11.  2001.  and  the 
continuing  threat  by  terrorists  to  the 
security  of  the  United  States,  and  the 
need  iihmediately  to  control  identifying 
or  other  information  pertaining  to 
Service  detainees,  there  is  good  cause 
under  5  U,S.C.  553(b)  and  (d)  for 
dispensing  with  the  requirements  of 
prior  notice  and  to  make  this  rule 
effective  upon  April  17.  2002, 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C,  605(b)).  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  This  rule  applies  only  to  release 
of  information  about  Service  detainees 
being  housed  or  maintained  in  a  state  or 
local  government  entity  or  a  privately 
operated  detention  facility.  It  does  not 
have  any  adverse  impact  on  small 
entities  as  that  term  is  defined  in  5 
U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  merely 
pertains  to  the  public  disclosure  of 
information  concerning  Service 
detainees  housed,  maintained  or 
otherwise  served  in  state  or  local 
government  or  privately  operated 
detention  facilities  under  any  contract 
or  other  agreement  with  the  Service.  In 
effect,  the  rule  will  relieve  state  or  local 
govenunent  entities  of  responsibility  for 
the  public  release  of  information 
relating  to  any  immigration  detainee 


being  housed  or  otherwise  maintained 
or  provided  service  on  behalf  of  the 
Service.  Instead,  the  rule  reserv'es  that 
responsibility  to  the  Service  with  regard 
to  all  Service  detainees.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summar\^  impact 
statement. 

Executive  Order  12988,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act. 

List  of  Subjects 

8  CFR  Part  236 

Administrative  practice  and 
procedure,  Aliens,  Immigration. 

8  CFR  Part  241 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  236— APPREHENSION  AND 
DETENTION  OF  INADMISSIBLE  AND 
DEPORTABLE  ALIENS;  REMOVAL  OF 
ALIENS  ORDERED  REMOVED 

1.  The  authority  citation  for  part  236 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a:  8  U.S.C 
1103,  1182,  1224.  1225.  1226.  1227,  1231. 
1362;  18  U.S.C.  4002,  4013(c)(4);  8  CFR  part 
2. 

2.  Section  236.6  is  added  to  read  as 
follows: 

§  236.6    Information  regarding  detainees. 

No  person,  including  any  state  or 
local  government  entity  or  any  privately 
operated  detention  facility,  that  houses, 
maintains,  provides  services  to,  or 
otherwise  holds  any  detainee  on  behalf 
of  the  Service  (whether  by  contract  or 
otherwise),  and  no  other  person  who  by 
virtue  of  any  official  or  contractual 
relationship  with  such  person  obtains 
information  relating  to  any  detainee, 
shall  disclose  or  otherwise  permit  to  be 
made  public  the  name  of,  or  other 
information  relating  to,  such  detainee. 
Such  information  shall  be  under  the 
control  of  the  Service  and  shall  be 
subject  to  public  disclosure  only 
pursuant  to  the  provisions  of  applicable 
federal  laws,  regulations  and  executive 
orders.  Insofar  as  any  documents  or 


other  records  contain  such  information, 
such  documents  shall  not  be  public 
records.  This  section  applies  to  all 
persons  and  information  identified  or 
described  in  it,  regardless  of  when  such 
persons  obtained  such  information,  and 
applies  to  all  requests  for  public 
disclosure  of  such  information, 
including  requests  that  are  the  subject  of 
proceedings  pending  as  of  April  17, 
2002 

PART  241— APPREHENSION  AND 
DETENTION  OF  ALIENS  ORDERED 
REMOVED 

3.  The  authority  citation  for  part  241 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552,  552a;  8  U.S.C. 
1103.  1182!  1223,  1224.  1225.  1226,  1227. 
1231.  1251.  1253,  125>,  1330.  1362:  18  U.S.C. 
4002.  4013(c)(4):  8  CFR  part  2 

4.  Section  241.15  is  added  to  read  as 
follows: 

§241.15    Information  regarding  detainees. 

Disclosure  of  information  relating  to 
detainees  shall  be  governed  bv  the 
provisions  of  §  236.6  of  this  chapter 

Dated   April  17,  2002. 

fames  W.  Ziglar, 

Commissioner.  Immigration  and 
Naturalization  Ser\ice 

|FR  Doc  02-9863  Filed  4-18-02;  2:59  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2002-NM-80-AD,  Amendment 
39-12724;  AD  2002-06-53] 

RtN2120-AA64 

Airworthiness  Directives;  Airtnis  Model 
A319,  A320,  A321,  A330,  and  A340 
Series  Airplanes  Equipped  With 
Certain  Thales  Avionics  Digital 
Distance  and  Radio  Magnetic 
indicators  (DDRMis) 

agency:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airu'orthiness  directive  (AD) 
2002-06-53  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Airbus  Model  A319,  A320,  A321,  A330. 
and  A340  series  airplanes  equipped 
with  certain  Thales  Avionics  Digital 
Distance  and  Radio  Magnetic  Indicators 
(DDRMIs)  bv  individual  notices.  This 
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AD  requires  deactivation  of  certain 
Thales  Avionics  DDRMIs.  This  action  is 
prompted  by  issuance  of  mandatoiy 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
DDRMI.  which  could  cause  the  loss  of 
data  from  the  affected  computers  to 
other  systems  and  degradation  or  total 
failure  of  the  computers,  leading  to 
reduced  ability  to  control  the  airplane  in 
adverse  conditions. 
DATES:  Effective  April  29.  2002.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2002-06-53,  issued 
March  20,  2002.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  29. 

2002.  ^    „   , 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  22.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
80-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-80-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie. 
1  Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  On  March 
20.  2002,  the  FAA  issued  emergency  AD 


2002-06-53.  which  is  applicable  to 
Airbus  Model  A319.  A320,  A321,  A330, 
and  A340  series  airplanes  equipped 
with  certain  Thalps  Avionics  DDRMIs. 
The  Direction  Gerierale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recentlv  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Airbus  Model 
A319,  A320.  A321.  A330,  and  A340 
series  airplanes,  equipped  with  certain 
Thales  Avionics  DDRMIs. 

The  DGAC  indicated  that  several 
operators  have  reported  DDRMI  circuit 
breaker  tripping,  followed  by  the  loss  of 
Very  High  Frequency  Omni  Range 
(VOR)  and  Distance  Measuring 
Equipment  (DME)  sources  for  navigation 
and  displays.  Investigation  has  revealed 
that  the  DDRMI  transformer  short- 
circuited,  leading  to  leakage  of  115  volt 
alternating  current  (AC)  to  systems 
connected  to  DDRMI  ARINC  429  input 
data  busses. 

The  computers  connected  to  the 
ARINC  429  bus  that  may  be  affected 
include  VOR  1  and  2.  DME  1  and  2. 
Automatic  Direction  Finder  (ADF)  1  and 
2.  Display  Management  Computer 
(DMC)  1  and  2  and  3,  Centralized  Fault 
Display  Interface  Unit  (CFDIU).  Control 
and  Display  Unit— Air  Data/Inertial 
Reference  System  (CDU-ADIRS),  ADIRS 
1  and  3,  Fuel  Quantity  Indicating 
Computer  (FQIC),  Data  Management 
Unit  (DMU).  Flight  Augmentation 
Computer  (FAC)  2,  Flight  Management 
and  Guidance  Computer  (FMGC)  2, 
Braking  and  Steering  Control  Unit 
(BSCU),  Spoiler  and  Elevator  Computer 
(SEC)  2  and  3,  Elevator  and  Aileron 
Computer  (ELAC)  2,  Multi  Mode 
Receiver  (MMR)  1,  Centralized 
Maintenance  Computer  (CMC)  1  and  2, 
Flight  Warning  Computer  (FWC)  1  and 
2,  and  Multipurpose  Control  and 
Display  Unit  (MCDU)  2. 

Failure  of  the  DDRMI,  if  not  corrected, 
could  cause  the  loss  of  data  from  the 
affected  computers  to  other  systems  and 
degradation  or  total  failure  of  the 
computers,  leading  to  reduced  ability  to 
control  the  airplane  in  adverse 
conditions. 


Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  the  following  All 
Operators  Telexes  (AOTs)  which 
describe  procedures  for  deactivation  of 
certain  Thales  Avionics  DDRMIs: 

•  Airbus  AOT  A320-34A1262.  dated 
March  19.  2002,  applicable  to  certain 
Airbus  Model  A319,  A320,  and  A321 
series  airplanes; 

•  Airbus  AOT  A330-34A3109.  dated 
March  19,  2002,  applicable  to  certain 
Airbus  Model  A330  series  airplanes; 
and 


•  Airbus  AOT  A340-34A4120,  dated 
March  19,  2002,  applicable  to  certain 
Airbus  Model  A340  series  airplanes. 

The  DGAC  classified  these  AOTs  as 
mandatory  and  issued  French 
airworthiness  directives  T2002-150(B), 
dated  March  19,  2002,  applicable  to 
Airbus  Model  A319,  A320,  and  A321 
series  airplanes;  and  T2002-151(B), 
dated  March  19,  2002.  applicable  to 
Airbus  Model  A330  and  A340  series 
airplanes;  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary- 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  2002-06-53  to 
prevent  failure  of  the  DDRMI,  which 
could  cause  the  loss  of  data  from  the 
affected  computers  to  other  systems  and 
degradation  or  total  failure  of  the 
computers,  leading  to  reduced  ability  to 
control  the  airplane  in  adverse 
conditions.  The  AD  requires 
deactivation  of  certain  Thales  Avionics 
DDRMIs.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
applicable  Airbus  AOT,  except  as 
described  below. 

Corrections  to  Emergency  AD 

The  FAA  has  revised  paragraph  (b)  of 
this  AD  to  indicate  that  operators  must 
submit  requests  for  approval  of 
alternative  methods  of  compliance  to 
the  Manager,  International  Branch, 
ANM-116,  Transport  Airplane 
Directorate,  FAA. 

In  addition,  the  FAA  has  included  the 
date  of  Airbus  AOT  A320-34A1262  in 
the  applicability  of  this  AD.  That  date 
was  inadvertently  omitted  from  the 
applicability  of  the  emergency  AD. 
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Differences  Between  Foreign 
Airworthiness  Directives  and  This  AD 

The  French  airworthiness  directives 
apply  both  to  airplanes  on  which 
DDRMIs  with  specified  part  numbers 
were  installed  in  production  since  1999. 
and  also  to  other  airplanes  on  which 
DDRMIs  with  these  same  part  numbers 
have  been  repaired  or  replaced  since 
1999.  This  AD  applies  to  airplanes 
equipped  with  Thales  .Avionics  DDRMIs 
listed  in  the  applicable  .Airbus  AOTs. 
regardless  of  repair  or  replacement 
status.  The  FAA  has  determined  that  it 
is  possible  that  a  DDRMI  could  have 
been  repaired  or  replaced  and  that  the 
required  retention  period  for 
maintaining  such  records  may  have 
e.xpired.  Therefore,  operators  may  not  be 
able  to  ascertain  whether  repair  or 
replacement  has  been  accomplished. 

Since  the  FAA  considers  the  unsafe 
condition  resulting  from  failure  of  the 
DDRMI  is  far  more  critical  than  the 
operational  consequences  of 
deactivating  the  DDRMI,  this  AD 
mandates  deactivation  of  all  Thales 
Avionics  DDRMIs  listed  in  the 
applicable  Airbus  AOTs.  Operators  mav 
request  authorization  to  reactivate  a 
particular  DDRMI.  if  they  have  data  to 
substantiate  that  the  DDRMI  is  not 
susceptible  to  the  failure  condition 
identified  in  this  AD. 

In  addition,  the  French  airworthiness 
directives  specif\'  that  dispatch  with  an 
inoperative  standby  compass  (Master 
Minimum  Equipment  List  item  34-22- 
02a)  is  limited  to  a  "B"  rectification 
interval.  This  AD  does  not  contain  this 
restriction  because  the  FAA's  Master 
Minimum  Equipment  List  already  limits 
an  inoperative  standby  compass  to  a 
"B"  rectification  interval. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  w-ere  impracticable 
and  contrarv'  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  March  20,  2002,  to  all 
known  U.S.  owners  and  operators  of 
Airbus  Model  A319,  A320.  A321,  A330. 
and  A340  series  airplanes  equipped 
with  certain  Thales  DDRMIs.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 


Comments  Invited 

Although  this  action  is  in  the  form  nf 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunitv 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  bv 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identifv  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
support.s  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  .■\D 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-8O-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  Februarv'  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

.•Vdoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4'^i  I '  S  C.  106(g).  401i:i.  447U1. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-53     .Airbus  Industrie;  Amendment 
39-12724.  Docket  2002-NM-8U-AD. 

Applicability:  Model  A3 19.  A3.70,  and 
A321  serie.s  airplanes  equipped  with  Thales 
.Avionics  Digital  Distance  and  Radio 
Magnetic  Indicators  (DDRMIs)  having  part 
numbers  specified  in  paragraph  3.2  of  .Airbus 
All  Operator  Telex  (AOT)  .■\320-34Al262, 
dated  March  19,  2002;  Model  A330  series 
airplanes  equipped  with  Thales  Avionics 
DDRMIs  having  part  numbers  specified  in 
paragraph  3.2  of  Airbus  AOT  A330-34.A3109. 
dated  March  19.  2002;  and  Model  A340 
series  airplanes  equipped  with  Thales 
Avionics  DDRMIs  having  part  numbers 
specified  in  paragraph  3.2  of  Airbus  AOT 
A340-34A4120.  dated  March  19.  2002. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applii;abilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  failure  of  the  DDRMI.  which 
could  cause  the  loss  of  data  from  the  affected 
computers  to  other  systems  and  degradation 
or  total  failure  of  the  computers,  leading  to 
reduced  ability  to  control  the  airplane  in 
adverse  conditions,  accomplish  the 
following; 

Deactivation  of  the  DDRMI 

(a)  Within  7  days  after  the  effective  date  of 
this  .\D.  deactivate  the  DDRMI  in  accordance 
with  .Mrbus  All  Operators  Telex  (AOT) 
A320-34A1262.  dated  March  19.  2002; 
Airbus  AOT  A330-34A3109.  dated  March  19, 
2002;  or  Airbus  AOT  A340-34A4120,  dated 
March  19,  2002;  as  applicable. 

Note  2:  Where  there  are  differences 
between  the  Minimum  Equipment  List  (MEL) 
and  this  AD.  this  AD  prevails. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  ur 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager, 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-UB. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO, 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  action  shall  be  done  in  accordance 
with  Airbus  All  Operator  Telex  A320- 
34A1262.  dated  March  19,  2002;  Airbus  All 
Operator  Telex  A330-34A3109,  dated  March 
19,  2002;  or  Airbus  All  Operator  Telex  A340- 
34A4120,  dated  March  19.  2002;  as 
applicable.  (Only  the  first  page  of  these 
documents  contains  the  document  number 
and  date;  no  other  page  of  the  documents 
contains  this  information.)  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  IJ.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  T2002- 
150(B)  and  T2002-151(B),  both  dated  March 
19,  2002. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
April  29,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 


effective  by  emergency  AD  2002-06-53, 
issued  March  20,  2002,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  April  15, 
2002. 
Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-9614  Filed  4-19-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  0&-ANM-34] 

Revision  of  Class  E  Airspace,  Greely, 
CO;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


"Lat.  40°25'43"  N.,  long.  104°37'58"  W." 
to  read  "Lat.  40°26'08"  N.,  long. 
104°37'56"W.". 

Issued  in  Seattle,  Washington,  on  March 
22,  2002. 
Charles  E.  Davis, 

Acting  Assistant  ^4anage^.  Air  Traffic 
Division.  Northwest  Mountain  Region. 
[FR  Doc.  02-9119  Filed  4-19-02;  8;45  am] 

BILLING  CODE  4910-13-M 


SUMMARY:  This  action  corrects  a  final 
rule  published  on  February  15,  2002  (67 
FR  7068),  which  revised  the  Class  E 
airspace  at  Greely.  CO.  The  final  rule 
was  published  with  an  Airport 
Reference  Point  error  in  the  legal 
description,  which  has  made  this 
correction  necessary.  This  action 
corrects  the  coordinates  for  the  airport 
reference  point  in  the  final  rule  legal 
description  to  reflect  the  current 
coordinates. 

EFFECTIVE  DATE:  0901  UTC,  June  13, 

2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Durham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
Ol-ANM-05,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION:  On 
February  15,  2002,  the  FAA  published 
a  final  rule  that  revised  Class  E  airspace 
at  Greely,  CO  (67  FR  7068).  This  action 
corrects  the  final  rule  airport  reference 
point  in  the  legal  description  to  reflect 
the  current  coordinates. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  E 
airspace  description  at  Greely,  CO.  as 
published  in  the  Federal  Register  on 
February  15,  2002,  (67  FR  7068), 
(Federal  Register  Document  No.  02- 
3791  is  corrected  as  follows: 

§71.1    [Corrected] 
ANM  CO  E5  Greely.  CO  [Corrected] 

1.  On  page  7069,  first  column,  in  the 
airspace  designation  description,  first 
line  from  the  top  of  the  column,  correct 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01AWP291 

Amendment  of  Honolulu  Class  E5 
Airspace  Area  Legal  Description 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  published  in  the 
Federal  Register  of  January  31,  2002,  a 
document  emiending  the  legal 
description  of  Honolulu  International 
Airport  Class  E5  airspace  area.  The 
amended  description  replaced  all 
references  to  Naval  Air  Station  (NAS 
Barbers  Point  with  Kalaeloa,  John 
Rogers  Field.  In  this  action  FAA  corrects 
a  spelling  error  and  incorrect 
coordinates  in  that  amended 
description. 

EFFECTIVE  DATE:  0901  UTC,  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.10,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6613, 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  a  document  in  the  Federal 
Register  of  January  31,  2002,  (67  FR 
4655)  amending  the  legal  description  of 
the  Honolulu  International  Airport  Class 
E5  airspace  area.  In  FR  Doc,  02-862, 
published  in  the  Federal  Register  of 
January  31,  2002,  the  amended" 
description  of  the  Honolulu 
International  Airport  Class  E5  airpace 
area  replaced  all  references  to  Naval  Air 
Station  (NAS)  Barbers  Point  with 
Kalaeloa,  John  Rogers  Field.  John  Rogers 
Field  was  inadvertently  misspelled.  The 
correct  spelling  should  be  John  Rodgers 
Field.  Also,  three  coordinates  listed  in 
the  legal  description  for  the  Honolulu 
International  Airport  Class  E5  airspace 
area  were  incorrect.  This  document 
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corrects  the  spelling  error  and  incorrect 
coordinates. 

Class  E  airpace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J 
dated  August  31,  2001.  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  correct  class  E5  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follow: 

Authority:  49  U.S.C.  106(g).  40103,  401 13. 
40120:  E.O.  108.S4,  24  FR  9574.  3  CFR  1959- 
1963  Comp..  p.  389. 

§71.1     [Corrected] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


AWP  HI  E5     Honolulu  International 
Airport,  HI  [Corrected] 

Honolulu  International  .Mrport.  HI 

(Lat  2ri9'07"N..  long.  157=55'21'AV.) 
Kalaeloa  John  Rodgers  Field 

(Lat  21  =  18'26"N..  long.  158°04'13nv.) 
Honolulu  VORTAC 
(Lat  21°18'30"\..  long.  157^55'50"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  south  and  southeast  of 
Honolulu  Internationa!  Airport  beginning  at 
lat.  21=20'19"N..  long  157-51'05"W..  thence 
■south  to  lat.  2n5'19"N.,  long.  157=49'05'aV., 
thence  east  along  the  shoreline  to  where  the 
shoreline  intercepts  the  Honolulu  VORT.^C 
15-mile  radius,  then  clockwise  along  the  15- 
mile  radius  of  the  Honolulu  VORT.'KC  to 
intercept  the  Honolulu  VORTAC  241^  radial, 
then  northeast  bound  along  the  Honolulu 
VORTAC  241=  radial  to  intercept  the  4.3-mile 
radius  south  of  Kalaeloa  John  Rodgers  Field, 
then  counterclockwise  along  the  arc  of  the 
4.3-mile  radius  of  Kalaeloa  John  Rodgers 
Field  to  and  counterclockwise  along  the  arc 
of  a  5-mile  radius  of  the  Honolulu  VORTAC 
to  the  Honolulu  VORTAC  106°  radial,  then 
westbound  along  the  Honolulu  106'  radial  to 
the  4-mile  radius  of  the  Honolulu  VORT.^C. 
then  counterclockwise  along  the  4-mile 
radius  to  intercept  the  Honolulu  VORT.^C 


071=  radial,  thence  to  the  point  of  beginning 
and  that  airspace  beginning  at  lat. 
2riO'25"N..  long.  158-11'22"\V  ;  to  lat 
21'16'05"N.,  long.  158=^14'35"VV..  to  lat. 
21'16'30"N,.  long.  158'-'13'46"\V.;  to  lat 
21-"16'50'TSI.,  long.  158°00'00"W.,  to  the  point 
of  beginning. 


Issued  in  Los  Angeles,  California,  on 
March  22,  2002. 

John  Clancy, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

!FR  Doc.  02-9118  Filed  4-19-02,  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-139-1-7554;  FRL-7172-9] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans; 
Texas:  Agreed  Orders  Issued  to 
Airlines,  Memoranda  of  Agreement 
With  Owners  and  Operators  of  Major 
Airports,  and  a  Revised  Emissions 
Inventory  Regarding  Control  of 
Pollution  From  Ground  Support 
Equipment  for  the  Dallas/Fort  Worth 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
which  includes  Agreed  Orders  with 
major  airlines  and  Memoranda  of 
Agreement  (MOA)  requiring  owners  and 
operators  at  major  airports  in  the  DFVV 
area  to  implement  reductions  in  o.xides 
of  nitrogen  (NOx)  emissions  from 
Ground  Support  Equipment  (GSE).  The 
EPA  is  also  approving  a  revised  GSE 
emissions  inventory  for  the  DFW  ozone 
nonattainment  areas. 

These  Agreed  Orders  and  MOAs  will 
contribute  to  attainment  of  the  ozone 
standard  in  the  DFW  ozone 
nonattainment  area.  The  EPA  is 
approving  these  revisions  to  the  Texas 
SIP  to  regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act  (ACT). 

DATES:  This  final  rule  is  effective  on 
May  22.  2002. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 


before  the  visiting  day.  Environmental 
Protection  Agency.  Region  6.  Air 
Planning  Section'(6PD-L).  1445  Ross 
Avenue.  Suite  700.  Dallas.  Texas  75202- 
2733  Texas  Natural  Resource 
Conservation  Commission.  12100  Park 
35  Circle.  Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  R.  Sherrow.  Jr  .  .^ir  Planning 
Section  (6PD-L).  EPA  Region  6.  1445 
Ross  Avenue.  Dallas.  Texas  75202-2733. 
telephone  (214)  665-7237 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
and  "our"  means  EP.'\ 

What  Is  the  Background  for  This 
Action? 

The  Texas  Natural  Resource 
Conser\'ation  Commission  (TNRCC) 
submitted  the  Agreed  Orders  and  MOAs 
with  airlines  and  airport  owners  and 
operators  along  with  the  repeal  of  the 
GSE  rule  on  Julv  2.  2001 

The  TNRCC  submitted  a  SIP  revision 
with  a  revised  GSE  emissions  inventory 
based  on  a  more  detailed  suivev  of  local 
GSE  equipment  on  October  15.  2001. 

For  further  discussion  of  these 
submittals,  see  the  proposed  approval. 
67  FR  5078.  February  4.  2002.  and  the 
related  Technical  Support  Document. 

A  proposed  approval  of  the  Agreed 
Orders  and  MOAs  issued  to  airport 
owners  and  airlines  regarding  pollution 
controls  on  GSE  and  the  revised  GSE 
emissions  inventory  for  the  DFVV  area 
were  published  at  67  FR  5078,  Februan 
4,  2002.  We  also  indicated  that  we  could 
not  take  final  action  on  the  State's  GSE 
rule,  previously  submitted,  since  the 
State  had  withdrawn  the  rule. 

What  Is  Included  in  the  State's  .\greed 
Orders.  MOAs  and  Revised  Emissions 
Inventory? 

The  State  signed  Agreed  Orders  with 
.American  Airlines'. '\merican  Eagle 
Airlines,  Delta  Airlines,  and  Southwest 
Airlines;  and  MOAs  with  the  Citv  of 
Dallas,  the  City  of  Fort  Worth,  and  the 
Dallas/Fort  Worth  International  Airport 
Board.  The  Agreed  Orders  and  MOAs 
make  specific  local  NOy  emission 
reductions  from  sources  under  the 
control  of  the  airlines  and  owners  and 
operators  enforceable. 

The  revised  emissions  inventory, 
upon  which  the  reductions  are  based, 
was  compiled  from  a  comprehensive 
survey  of  GSE  equipment  at  the  airports. 

What  Comments  Did  EPA  Receive  in 
Response  to  the  Proposed  Approval  of 
Agreed  Orders.  MOAs.  and  a  Revised 
Emissions  Inventor\'  for  DFW  Ground 
Support  Equipment? 

We  received  no  adverse  comments  in 
response  to  the  proposed  action.  We 
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received  comments  from  the  Air 
Transport  Association  in  support  of  our 
action  as  long  as  we  did  not  act  on  the 
repealed  GSE  rule.  We  appreciate  the 
support.  The  state  has  withdrawn  the 
rule  so  we  are  taking  no  hirther  action 
on  the  rule. 

EPA's  Rulemaking  Action 

We  are  granting  final  approval  of 
Texas'  Agreed  Orders  and  MOAs 
requiring  owners  and  operators  at  major 
airports  in  the  DFW  area  to  implement 
reductions  in  NOx  emissions  for  sources 
under  their  control  and  we  are  granting 
final  approval  of  the  revised  GSE 
emissions  inventory.  We  are  also 
reiterating  our  determination  that  we 
cannot  take  action  on  the  State's 
withdrawn  GSE  rule. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  diis  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  RegulationsThat 
Significantlv  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.'November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  nationa 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  aher  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  v.ould  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  the  rule  in  this  action 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
'major  rule"  as  defined  by  5  U.S.C. 
804(2).  In  addition,  section  804  exempts 
ft-om  section  801  the  following  types  of 
rules:  (1)  Rules  of  particular 
applicability.  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
.     the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 


regarding  the  Orders  contained  in  this 
action  under  section  801  because  this  is 
a  rule  of  particular  applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  lune  21,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated;  April  4.  2002. 
Gregg  A,  Cooke. 
Rtgional  Administrator.  Region  6. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS— Texas 

2.  Section  52,2270  is  amended: 

a.  In  the  table  in  paragraph  (d) 
entitled  "EPA  Approved  Texas  Source- 
Specific  Requirements"  by  adding  to  the 
end  of  the  table  Agreed  Order  No.  2000- 
1149-SIP  for  American  Airlines,  Inc./ 
American  Eagle  Airlines,  Inc.,  Agreed 
Order  No,  2001-0221-AIR  for  Delta 
Airiines.  and  Agreed  Order  2001-0222- 
AIR  for  Southwest  Airlines; 

b.  In  the  table  in  paragraph  (e)  entitled 
"EPA  Approved  Nonregulatory 
Requirements"  by  adding  to  the  end  of 
the  table  the  City  of  Dallas 
Memorandum  of  Agreement,  the  City  of 
Fort  Worth  Memorandum  of  Agreement, 
and  the  Dallas/Fort  Worth  International 
Airport  Board  Memorandum  of 
Agreement. 

The  additions  read  as  follows: 

§  52.2270    Identification  of  plan. 

***** 

(d)*  *  * 
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EPA  Approved  Texas  Source-Specific  Requirements 


Name  of  source 


Permit  or  Order  No. 


State  effec- 
tive date 


EPA  approval  date 


Comments 


American  Airlines,  Amencan  Eagle  Agreed  Order  No.  2000- 

Airlines    at    D/FW    International  1149-SIP. 
airport.  Texas. 

Delta  Airlines  at  D/FW  International  Agreed  Order  No  2001- 

Airport.  Texas  0221-AIR. 

Southv\/est  Airlines  at  Love   Field.  Agreed  Order  No  2001- 

Texas.  0222-AIR 


5/23/2001     [Insert  publication  date 

and  Federal  Register 

cite] 
5/23/2001     [Insert  publication  date 

and  Federal  Register 

ate] 
5/23/2001     [Insert  publication  date 

and  Federal  Register 

ate] 


DFW    Texas  i-hour  ozone  stand- 
ard artanmen!  demonstrations 

DFW    Texas  i-hour  ozone  stand- 
ard anamment  demonstrations 

DFW    Texas  i-hou'  ozone  siana- 
aro  attainment  demonstrations 


[e]  *  * 


EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP 


Name  of  SIP  provision 


Applicable  geographic  or 
nonattainment  area 


State  sub- 
mittal effec- 
tive date 


EPA  approval  date 


Comments 


Memorandum  of  Agreement  be- 
tv\/een  TNRCC  and  the  City  of 
Dallas.  Texas. 

Memorandum  of  Agreement  be- 
tween TNRCC  and  the  City  of 
Fort  Worth.  Texas. 

Memorandum  of  Agreement  be- 
tween TNRCC  and  the  D/FW 
international  Airport  Board, 
Texas 


Dallas/Fort  Worth  Ozone  5/23/2001 

Nonattainment  Area. 

Dallas/Fort  Worth  Ozone  5/23/2001 

Nonattainment  Area. 

Dallas/Fort  Worth  Ozone  5/23/2001 

Nonattainment  Area. 


[Insert  publication  aate 

and  Federal  Register 

ate] 
[Insert  publication  date 

and  Federal  Register 

ate] 
[Insert  publication  date 

and  Federal  Register 

ate] 


DFW    Texas  i-hour  ozone  stand- 
ara  attainment  demonstrations 

DFW    Texas  i-nour  ozone  stand- 
ard attainment  demonstrations 

DFW    Texas  i-nojr  ozone  stand- 
ard attainment  demonstrations. 


IFR  Doc.  02-9492  Filed  4-19-02;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7174-4] 

Wisconsin:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  Immediate  final 

rule. 

SUMMARY:  We  are  withdrawing  the 
immediate  final  rule  for  Wisconsin: 
Final  Authorization  of  State  Hazardous 
Waste  Management  Program  Revision 
published  on  March  1,  2002,  which 
approved  changes  to  its  hazardous 
waste  program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
We  stated  in  the  immediate  final  rule 
that  if  we  received  vmtten  comments 
that  oppose  this  authorization  during 
the  comment  period,  we  would  publish 
a  timely  withdrawal  in  the  Federal 


Register.  Subsequently,  we  received 
comments  that  oppose  this  action.  We 
will  address  these  comments  in  a 
subsequent  final  action  based  on  the 
proposed  rule  also  published  on  March 
1,  2002,  at  67  FR  9427, 

DATES:  As  of  April  22,  2002.  we 
withdraw  the  immediate  final  rule 
published  on  March  1,  2002  at  67  FR 
9406. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Gromnicki,  Wisconsin  Regulatorv 
Specialist,  U.S.  EPA  Region  5,  DM-?}. 
77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604,  (312)  886-6162. 

SUPPLEMENTARY  INFORMATION:  Because 
we  received  written  comments  that 
oppose  this  authorization,  we  are 
withdrawing  the  immediate  final  rule 
for  Wisconsin:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision  published  on  March 
1,  2002,  at  67  FR  9406,  which  intended 
to  grant  authorization  for  revision  to 
Wisconsin's  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  We  stated  in  the 
immediate  final  rule  that  if  we  received 
written  comments  that  oppose  this 
authorization  during  the  comment 


period,  we  would  publish  a  timelv 
notice  of  withdrawal  in  the  Federal 
Register  Subsequently,  we  received 
comment.s  that  oppose  this  action.  We 
will  address  all  comments  in  a 
subsequent  final  action  based  on  the 
proposed  rule  previously  published  on 
March  1.  2002.  at  67  FR  9427  We  will 
not  provide  for  additional  comment 
during  the  final  action. 

Dated:  .■\pril  11.  2002. 
William  E.  Muno. 

Acting  Regional  Administrator.  Region  5. 
'FR  Dor  02-9-89  Filed  4-19-02:  8  45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1000 
RIN  0970-ACO8 

Office  of  Community  Services; 
Individual  Development  Accounts 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families.  HHS. 
ACTION:  Correcting  amendments. 

SUMMARY:  The  Administration  for 
Children  and  Families  is  correcting  the 
final  rule  on  Accounting  for  Amounts  in 
Reserve  Funds  published  on  September 
25,  2001  in  the  Federal  Register  (66  FR 
48970). 

DATES:  Effective  April  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  Shalit.  Office  of  Community- 
Services,  (202)  401^807.  or  Richard 
Saul.  Office  of  Community  Services. 
(202)  401-9341.  Hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  800-877-8339 
between  8:00  a.m.  and  7:00  p.m.  eastern 
time. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

On  September  25,  2001.  the  Office  of 
Community  Services  published  the  final 
rule  on  Accounting  for  Amounts  in 
Reserve  Funds  as  required  by  the  Assets 
for  Independence  Act  (the  Act),  or  title 
IV  of  Pub.  L.  105-285  in  the  Federal 
Register  (66  FR  48970).  The  final  rule 
creates  a  new  Part  1000  in  the  Code  of 
Federal  Regulations,  defines  the  eligible 
entities  and  individuals  that  may 
participate  in  the  Individual 
Development  Account  (IDA)  program. 
The  final  rule  also  stipulates  that 
grantees  must  comply  with 
Departmental  uniform  administrative 
requirements  in  maintaining  IDA 
reserve  funds.  The  effective  date  of  the 
rule  was  September  25,  2001. 

n.  Need  for  Technical  Corrections  in  45 
CTR  Part  1000 

In  reviewing  the  final  rule,  we  have 
identified  technical  errors  resulting 
from  statutory  changes  made  by 
amendments  to  the  original  statute  on 
December  21,  2000.  through  the  Assets 
for  Independence  Act  Amendments  of 
2000  (Pub.  L.  106-554).  The 
amendments  modified  definitions  and 
changed  allowable  program 
expenditures  for  adininistrative  costs. 
The  change  in  allowable  expenditures 


for  administrative  costs  alters  the 
statutorily-mandated  amount  grantees 
must  deposit  in  the  reserve  fund.  We  are 
making  these  technical,  conforming 
amendments  to  correct  and  clarify  the 
regulation. 

Regulatory  Text 

We  have  made  the  following  change 
to  the  regulatory  text: 

•  We  are  revising  the  definition  of 
Reserve  Fund  to  be  consistent  with  the 
Act,  as  amended.  In  the  definition  of 
reserve  fund  at  §  1000.2,  the  definition 
refers  to  the  requirements  at  section  407 
of  Pub.L.  105-285  that  at  least  90.5 
percent  of  the  Federal  grant  funds  in  the 
Reserve  Funds  must  be  used  as 
matching  contributions  for  Individual 
Development  Accounts.  This  provision 
was  amended  by  the  Assets  for 
Independence  Act  Amendments  (AFIA) 
(Pub.L.  106-554)  to  allow  grantees  to 
use  up  to  15  percent  of  their  grant  for 
administrative  costs.  Therefore,  no  less 
than  85  percent  of  the  grant  can  used  for 
matching  contributions,  rather  than  the 
90.5  percent  under  previous  law. 
Therefore,  the  definition  of  Reserve 
Fund  at  §  1000.2  is  revised  to  be 
consistent  with  the  statute. 

Impact  Analysis 

No  impact  analysis  is  needed  for  these 
technical  corrections.  The  impact  of  the 
necessary  corrections  falls  within  the 
analysis  of  the  final  rule  published  in 
the  Federal  Register  on  September  25, 
2001  (66  FR  48970). 
List  of  Subjects  in  45  CFR  Part  1000 

Grant  Programs/Social  Programs. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.602,  Individual 
Development  Account/ Assets  for 
Independence) 

Dated:  April  8,  2002. 
Ann  C.  Agnew, 
Executive  Secretary  to  the  Department. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  part  1000  is  amended 
by  making  the  following  technical 
corrections: 

PART  1000— individual  Developmont 
AccouiTt  Reserve  Funds  Established 
Pursuant  to  Grants  for  Assets  for 
Independence 

1.  The  authority  citation  for  Part  1000 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  604nt. 

2.  Section  1000.2  is  amended  by 
revising  the  definition  of  Reserve  Fund 
to  read  as  follows: 

§1000.2    Definitions. 

Reserve  Fund  means  a  fund, 
established  by  a  qualified  entity,  that 


shall  include  all  funds  provided  to  the 
qualified  entity  from  any  public  or 
private  soiu-ce  in  connection  with  the 
demonstration  project  and  the  proceeds 
from  any  investment  made  with  such 
funds.  The  fund  shall  be  maintained  in 
accordance  with  section  407(c)(3).  as 
amended.  No  less  than  85  percent  of  the 
Federal  grant  funds  in  the  Reserve  Fund 
shall  be  used  as  matching  contributions 
for  Individual  Development  Accounts. 
(FR  Doc.  02-8990  Filed  4-19-02;  8:45  am) 
BILUNG  CODE  41 84-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-01-103811 
RIN  2127-AI69 

Federal  Motor  Vehicle  Safety 
Standards;  interior  Trunk  Release 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration.       

SUMMARY:  This  document  responds  to 
two  petitions  for  reconsideration  by 
Porsche  Cars  North  America.  Inc..  and 
Ferrari  S.p.A  of  a  new  Federal  motor 
vehicle  safety  standard  that  requires 
passenger  cars  with  a  trunk  to  be 
equipped  with  a  release  latch  inside  the 
trunk  compartment.  Porsche  requested 
that  the  agency  exclude  the  cars  having 
a  front  trunk  with  a  front-opening  lid 
from  the  standard.  Both  petitioners 
asked  that  the  performance 
requirements  applicable  to  these  cars  be 
revised.  In  addition.  Ferrari  asked  that 
manufacturers  of  these  cars  be  given 
additional  lead  time  to  bring  them  into 
compliance.  The  agency  is  denying  the 
request  to  exclude  these  cars  from  the 
standard  and  the  request  to  grant  their 
manufactiuers  additional  lead  time. 
However,  it  is  granting  the  request  to 
modify  the  performance  requirements 
by  increasing  the  speed  threshold  at 
which  the  interior  release  of  a  front 
trunk  with  a  front-opening  lid  must 
release  only  the  primary  latch. 

The  petitioners  also  requested  that  the 
agency  modify  the  requirement  that 
manufacturers  irrevocably  select  a 
compliance  option  by  the  time  they 
certify  compliance  to  permit  a 
manufacturer  to  modify  or  replace  the 
interior  tnmk  release  system  during  the 
production  period  of  a  model.  The 
agency  believes  this  change  is 
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unnecessan'  for  the  purposes  for  which 
it  is  being  sought.  Finally,  the 
petitioners  requested  that  the  agency 
issue  detailed  test  procedures  as  soon  as 
possible.  NHTSA  is  developing  detailed 
test  procedures  and  will  publish  them 
as  soon  as  possible. 

DATES:  Effective:  August  30.  2002.  If  you 
wish  to  petition  for  reconsideration  of 
this  final  rule,  you  must  submit  your 
petition  so  that  we  receive  it  not  later 
than  June  6,  2002. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  above 
and  be  submitted  to:  Administrator, 
Room  5220,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  S\V..  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  and  policy  questions:  Kenneth 

0.  Hardie,  Office  of  Crash  Avoidance 
Standards,  NHTSA,  400  Seventh  Street. 
SW..  Washington,  DC  20590 
(Telephone:  202-366-6987)  (Fax:  202- 
493-2739). 

For  legal  questions:  Dion  Casev, 
Office  of  Chief  Counsel,  NHTSA^  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  (Telephone:  202-366-2992)  (Fax: 
202-366-3820). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Trunk  entrapment  can  occur  in  two 
different  ways:  accidentally,  such  as 
when  a  child  playing  a  game  climbs  into 
a  trunk  and  pulls  down  the  lid;  and 
intentionally,  such  as  when  a  criminal 
forces  a  person  into  a  trunk.  NHTSA  has 
documented  21  cases  of  individuals 
who  died  from  accidental  trunk 
entrapment  from  1987  to  1999.  Twenty 
of  these  cases  involved  the  death  of  a 
child  six  years  of  age  or  less.  Eleven  of 
these  children  died  in  three  separate 
incidents  during  a  three-week  period 
between  July  and  August  of  1998  when 
they  locked  themselves  in  the  rear 
trunks  of  passenger  cars. 

On  October  20,  2000,  NHTSA 
published  a  final  rule  establishing  a  new- 
Federal  Motor  Vehicle  Safety  Standard 
No.  401,  Interior  Trunk  Release,  to 
address  the  problem  of  trunk 
entrapment.  (65  FR  63014).  Standard 
No.  401  provides  persons  who  become 
trapped  inside  a  passenger  car  trunk 
with  a  chance  to  escape.  The  standard 
requires  all  new  passenger  cars  with  a 
trunk  compartment  to  be  equipped  with 
a  trunk  release  inside  the  compartment. 
Manufacturers  may  comply  with  the 
standard  by  installing  either  a  manual 
release  latch,  or  an  automatic  release 
system,  i.e.,  one  that  detects  the 
presence  of  a  person  in  the  trunk  and 
automatically  unlatches  the  trunk  lid. 


In  response  to  petitions  for 
reconsideration  of  that  final  rule, 
NHTSA  made  several  amendments  to 
the  standard.  (66  FR  43113.  August  17, 
2001).  The  agency  excluded  passenger 
cars  with  a  back  door,  such  as 
hatchbacks  and  station  wagons,  from 
having  to  comply  with  the  requirements 
of  the  standard.  The  agency  also  revised 
the  definitions  of  "trunk  lid"  and  "trunk 
compartment"  to  exclude  interior 
storage  compartments  and  sub- 
compartments  within  the  trunk 
compartment  from  the  requirements  of 
the  standard. 

Finally,  the  agency  addressed  issues 
associated  with  vehicles  with  front 
trunk  compartments.  Standard  No.  113. 
Hood  Latch  System,  requires  front- 
opening  hoods  that,  in  any  open 
position,  partially  or  completelv 
obstruct  a  driver's  forward  view  through 
the  windshield  to  be  provided  with  a 
secondar\'  latch  position  on  the  hood 
latch  system  or  with  a  second  hood 
latch  system.  The  purpose  of  Standard 
No.  113  is  to  prevent  front-opening 
hoods  from  flying  open  and  obstructing 
the  driver's  view  while  the  vehicle  is 
moving  forward.  However, 
notwithstanding  Standard  No.  113.  S4. 3 
of  Standard  No.  401  originally  required 
the  interior  trunk  release  mechanism  to 
"completely  release  the  trunk  lid  from 
all  latching  positions  of  the  trunk  lid 
latch,  notwithstanding  the  requirements 
of  any  other"  FMVSS. 

Porsche  Cars  North  America.  Inc. 
(Porsche),  which  manufactures  several 
passenger  car  models  that  have  front 
trunks  with  front-opening  lids, 
submitted  a  petition  for  reconsideration. 
In  its  petition,  Porsche  argued  that 
having  a  trunk  release  mechanism  that 
unlocks  or  opens  a  front-opening  trunk 
lid  from  all  latching  positions  or  latches 
while  the  vehicle  is  in  motion  results  in 
risk  of  injuring  the  driver,  passengers, 
person  trapped  in  the  front  trunk,  and 
other  motorists  whether  the  release 
functions  as  intended  or  inadvertently. 
Thus,  Porsche  requested  that  NHTSA 
modif\'  S4.3  of  Standard  No.  401  to 
indicate  that,  for  front-opening  front 
trunk  lids,  only  the  primary  latch  need 
be  completelv  released. 

Porsche  asked  that  if  NHTSA  denied 
this  request,  the  agency  provide 
manufacturers  the  option  of  disabling 
the  front  trunk's  interior  release  system 
when  the  passenger  car  is  in  motion. 
Porsche  stated  that  it  currently 
deactivates  the  standard  electro- 
mechanical hood  release  on  its 
passenger  cars  when  they  have  obtained 
a  speed  of  5  km/h  ±  2  kni/h. 

NHTSA  granted  Porsche's  request  to 
modify-  S4.3  of  Standard  No.  401.  The 
agency  added  a  paragraph  indicating 


that  in  passenger  cars  with  front- 
opening  trunk  lids,  the  interior  trunk 
release  must  release  the  primary,  but  not 
the  secondarv'.  latch  when  the  passenger 
car  is  in  motion  (at  a  speed  of  3  km/h 
or  more).  At  all  other  times,  the  interior 
trunk  release  must  completely  release 
all  latches.  The  agency  gave 
manufacturers  of  vehicles  with  front 
trunk  compartments  an  additional  vear 
to  comply  with  the  standard  These 
amendments  described  above  took  effect 
on  September  1.  2001.  except  the 
amendment  to  S4.3.  which  takes  effect 
on  September  1.  2002. 

II.  Petitions  for  Reconsideration  and 
NHTSA 's  Responses 

NHTSA  received  petitions  for 
reconsideration  of  the  August  17.  2001 
final  rule  from  Porsche  and  Ferrari 
S.p.A.  (Ferrari),  The  issues  they  raised 
are  addressed  below. 

A.  Application 

Porsche  requested  that  the  agency 
exclude  passenger  cars  that  have  a  front 
trunk  with  a  front-opening  lid  from 
Standard  No.  401.  Porsche  stated: 

The  probability  of  a  child  becoming 
trapped  in  a  front  trunk  is  substantially  less 
than  for  the  typical  passenger  car  with  a  rear 
trunk.  First,  for  entrapment  to  occur  one  has 
to  be  cognizant  of  the  fact  that  the  trunk  is 
located  in  the  front  of  the  car.  second  the 
front  lid  requires  considerable  skill  to  open, 
and  third  an  application  of  a  significant  force 
is  required  to  fully  latch  the  compartment. 
Most  vehicles  with  front  located  trunks  are 
high  performance  vehicles  and  rarely  used  as 
the  primary  means  of  transportation.  Such 
cars  are  generally  carefully  garaged  and  kept 
away  from  areas  where  the  vehicle  could  be 
damaged  or  misused. 

Porsche  also  noted  that  the  Expert 
Panel  on  Trunk  Entrapment,  which  was 
formed  prior  to  the  Standard  No.  401 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  study  the  problem  of  trunk 
entrapment,  did  not  address  front  trunks 
and  did  not  receive  any  data  indicating 
that  persons  have  died  as  a  result  of 
their  being  accidentally  or  intentionally 
locked  in  front  trunk  compartments, 

NHTS,^  is  denying  this  request.  The 
agency  notes  that  Porsche  made  similar 
arguments  in  its  comments  to  the 
Standard  No.  401  NPRM  The  agency 
responded  to  those  arguments  in  the 
October  20,  2000  final  rule  as  follows: 
"The  fact  that  the  trunk  compartment  is 
located  at  the  front  of  the  vehicle  does 
not  reduce  the  need  for  an  entrapped 
individual,  especially  a  small  child,  to 
be  able  to  escape  the  trunk  when 
entrapped."  (65  FR  63018). 

The  agency  has  no  reports  of 
individuals  who  became  accidentally 
trapped  in  front  trunks.  While  this  may 
suggest  that  individuals  are  less  likely  to 
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become  trapped  in  front  trunks,  the 
agency  still  believes  that  there  is  enough 
of  a  potential  risk  of  inadvertent 
entrapment  to  warrant  subjecting 
vehicles  with  front  trunks  to  the 
requirements  of  Standard  No.  401.' 
Moreover,  Porsche's  arguments  do  not 
address  the  problem  of  intentional 
entrapment.  An  individual  who  is 
intentionally  trapped  in  a  trunk  must  be 
able  to  escape  regardless  of  whether  the 
trunk  is  located  in  the  front  or  rear  of 
the  vehicle.  For  these  reasons,  the 
agency  is  denying  Porsche's  request  to 
exclude  passenger  cars  that  have  a  front 
trunk  with  a  front-opening  lid  from 
Standard  No.  401. 

B.  Performance  Requirements 

1 .  Releasing  Only  the  Primary  Latch 

S4.3(b)  of  Standard  No.  401  reads: 

For  passenger  cars  with  a  front  trunk 
compartment  that  has  a  front  opening  hood 
required  to  have  a  secondary  latch  position, 
actuation  of  the  release  mechanism  required 
by  paragraph  S4.1  of  this  standard  when  the 
car  is  in  motion  (at  a  speed  of  3  km/h  or 
more)  must  relea.se  the  primary  latch 
position,  but  not  the  secondary  latch 
position.  At  all  other  times,  actuation  of  the 
release  mechanism  required  by  paragraph 
S4.1  of  this  standard  must  completely  release 
the  trunk  lid  from  all  latching  positions  of 
the  trunk  lid  latch.  The  passenger  cars 
described  in  this  paragraph  are  excluded 
from  the  requirements  of  this  standard  until 
September  1.  2002. 

Porsche  requested  that  the  agency 
amend  S4.3(b)  to  require  the  release  of 
only  the  primary  latching  position 
under  all  conditions,  i.e..  whether  the 
passenger  car  is  stationary  or  moving  at 
any  speed.  Porsche  claimed  that 
inadvertent  openings  cannot  be 
completely  eliminated  since  luggage  or 
other  items  in  the  trunk  compartment 
could  trip  the  internal  trunk  release. 
causing  the  front  hood  to  fly  up  and 
obstruct  the  driver's  view.  Porsche  also 
posed  the  following  potential  situation: 

[Alfter  the  latch  has  been  released 
completely  from  all  latch  positions,  with  the 
vehicle  stationary  or  moving  at  a  speed  of 
less  than  3  km/h,  a  driver  could  start  or 
continue  driving,  although  an  entrapped 
child  might  not  be  able  to  escape.  For 
example,  while  the  vehicle  is  stopped  at  a 
red  light,  an  entrapped  child  releases  the 
internal  trunk  release,  but  might  be  unable  t( 
climb  out.  If  the  driver  continued  driving, 
after  the  traffic  light  has  turned  green,  the 
hood  would  fly  open  and  obstruct  the 
driver's  view. 

Porsche  stated  that  requiring  the 
release  of  only  the  primary  latch  under 


'  Porsche  notes  that  the  Expert  Panel  on  Trunk 
Entrapment  did  not  specifically  address  front 
trunks.  The  agency  believes  thai  this  is  because  ttie 
Panel  simply  did  not  differentiate  between  front 
and  rear  trunks. 


all  conditions  would  eliminate  the 
consequences  of  inadvertent  openings 
when  the  vehicle  is  in  motion  while  still 
providing  fresh  air.  a  way  to  release  heat 
from  the  trunk,  and  a  visual  indication 
that  something  is  amiss.  It  also  would 
allow  the  trapped  individual  to  be 
heard. 

The  agency  notes  that  Porsche  raised 
similar  issues  in  its  petition  for 
reconsideration  of  the  October  20.  2000 
final  rule.  In  the  August  17,  2001  final 
rule  responding  to  petitions  for 
reconsideration,  the  agency  stated: 

As  NHTSA  stated  in  the  preamble  to  the 
final  rule,  the  agency  believes  that  allowing 
a  trapped  person  to  get  out  of  the  trunk  is 
paramount.  However.  NHTSA  recognizes  the 
significant  additional  risk  of  completely 
releasing  a  front  opening  hood  while  the 
passenger  car  is  in  motion.  The  release  of 
both  the  primary  and  se(  ondary  latches  when 
the  passenger  car  is  in  motion  could  result 
in  the  hood  flying  open  and  obstructing  the 
driver's  forward  view  through  the 
windshield.  In  addition,  ii  the  driver  were  to 
apply  the  brakes  in  such  a  situation,  the 
trapped  person  could  be  ejected  from  the 
trunk  compartment. 

(66  FR  43113.  43117). 
However,  the  agency  also  noted  that 
if  it  did  not  require  the  interior  trunk 
release  to  completely  release  the  trunk 
lid  under  at  least  some  circumstances, 
victims  of  intentional  entrapment  would 
not  be  able  to  escape.  The  agency  stated. 
"Such  victims  would  not  be  able  to 
completely  release  the  trunk  lid  and 
escape,  at  least  not  while  the  passenger 
car  was  in  motion."  (66  FR  43113, 
43117).  To  address  this,  the  agency 
required  that  the  trunk  lid  open 
completely  when  the  passenger  car  is 
stationary  or  moving  at  a  speed  (less 
than  3  km/h)  at  which  a  driver  could 
safely  stop  if  the  front  trunk  Ud  opened 
and  obstructed  his  or  her  view. 

The  agency  believes  that  the  reasons 
for  requiring  the  interior  tnmk  release  to 
release  the  front  trunk  lid  from  all 
latching  positions  when  the  passenger 
car  is  stationary  or  moving  at  a  speed  of 
less  than  3  km/h  remain  valid.  While 
the  situations  described  by  Porsche  may 
be  possible,  the  agency  believes  that 
they  are  extremely  unlikely. 
Accordingly,  the  agency  is  denying 
Porsche's  request  to  amend  S4.3  to 
require  the  interior  release  in  front 
trunks  to  release  only  the  primary  latch, 
regardless  of  whether  the  vehicle  is 
stationary  or  moving  at  any  speed. 

2.  Speed  Threshold  and  Tolerance 

As  noted  above.  S4.3(b)  of  Standard 
No.  401  requires  the  internal  trunk 
release  in  passenger  cars  that  have  a 
front  trunk  with  a  front-opening  lid  to 
release  only  the  primary  latching 


position  or  latch  system  -  when  the 
passenger  car  is  moving  at  a  speed  of  3 
km/h  or  greater.  When  the  passenger  car 
is  moving  at  speeds  less  than  3  km/h.  or 
is  stationary,  the  internal  trunk  release 
must  release  all  of  the  latching  positions 
or  latch  svstems. 

Ferrari  claimed  that  this  requirement 
is  not  technically  feasible.  Ferrari  stated. 
"Every'  physical  system  has  a  series  of 
tolerances'that  define  a  "gray  zone"  for 
which  the  system  status  cannot  reliably 
be  predicted."  Ferrari  requested  that 
NHTSA  add  a  tolerance  (e.g.,  ±  2  km/h) 
to  the  speed  requirement  in  S4.3(b). 

Ferrari  also  claimed  that  the  3  km/h 
speed  threshold  was  too  low  and 
requested  that  it  be  increased  to  5  km/ 

In  setting  the  speed  threshold  at  3  km/ 
h,  NHTSA  accepted  Porsche's  comment 
in  its  petition  for  reconsideration  of  the 
October  20,  2000  final  rule  that  it 
currently  deactivates  the  standard 
electroniechanical  hood  release  on  its 
passenger  cars  when  they  have  obtained 
a  speed  of  5  km/h  ±  2  km/h.  The  agency 
selected  3  km/h  as  the  low  end  of  the 
speed  range  provided  by  Porsche. 
However.  NHTSA  realizes  that  this  may 
be  difficult  to  achieve.  The  agency  also 
believes  that  there  are  no  safety 
implications  to  raising  the  speed 
threshold  to  5  km/h.  Thus,  to  ease  the 
engineering  burden  on  manufacturers, 
the  agency  is  granting  Ferrari's  request 
to  raise  the  speed  threshold  to  5  km/h. 
Accordingly,  the  agency  is  revising 
S4.3(b)  to  read  as  follows: 

(1)  For  passenger  cars  with  a  front  trunk 
compartment  that  has  a  front  opening  trunk 
lid  required  to  have  a  secondary  latching 
position  or  latch  system,  actuation  of  the 
release  mechanism  required  by  paragraph 
84. 1  of  this  standard  must  result  in  the 
following: 

(i)  When  the  passenger  car  is  stationary, 
the  release  mechanism  must  release  the  trunk 
lid  from  all  latching  positions  or  latch 
svstems; 

'  (ii)  When  the  passenger  car  is  moving 
forward  at  a  speed  less  than  5  km/h.  the 
release  mechanism  must  release  the  trunk  lid 
from  the  primary  latching  position  or  latch 
system,  and  may  release  the  trunk  lid  from 
ail  latching  positions  or  latch  systems; 

(iii)  When  the  passenger  car  is  moving 
forward  at  a  speed  of  5  km/h  or  greater,  the 
release  mechanism  must  release  the  trunk  lid 
from  the  primary  latching  position  or  latch 
system,  but  must  not  release  the  trunk  lid 
from  the  secondary  latching  position  or  latch 
system. 

(2)  The  passenger  cars  described  in 
paragraph  S4. 3(b)(1)  are  excluded  from  the 


^  S4.2  of  Standard  No.  1 1 3.  Hood  Latch  System 
requires  front  opening  hoods  to  be  provided  with 
a  "second  latch  position"  or  a  "second  hood  latch 
system."  Thus,  in  this  final  rule,  the  agency  will 
refer  to  both  secondary  latching  positions  and 
secondary-  latch  systems. 


Federal  Register/ Vol.  67.  No.  77 /Monday.  April  22,  2002 /Rules  and  Regulations  19521 


requirements  of  this  standard  until 
September  1.  2002. 

Thus,  when  a  passenger  car  with  a 
front  trunk  is  stationan-.  the  interior 
trunk  release  must  completely  release 
the  trunk  lid  from  all  latching  positions 
or  latch  systems.  When  the  passenger 
car  is  moving  forward  at  a  speed  less 
than  5  km/h.  the  interior  trunk  release 
must  release  the  priman.'  latching 
position  or  latch  system,  and  may 
release  all  latching  positions  or  latch 
systems.  When  the  passenger  car  is 
moving  forward  at  a  speed  of  5  km/h  or 
greater,  the  interior  trunk  release  must 
release  only  the  primary  latching 
position  or  latch  system.  This  is 
equivalent  to  a  5  km/h  tolerance. 

3.  Irrevocable  Election 

Standard  No.  401  permits  a 
manufacturer  to  comply  by  means  of 
either  a  manual  or  automatic  interior 
trunk  release. '  Since  the  requirements 
for  manual  and  automatic  releases  are 
different.  84. 1  of  the  standard  requires 
a  manufacturer  to  select  which  tvpe  of 
release  it  intends  to  use  for  certification 
purposes.  The  selection  with  respect  to 
any  particular  vehicle  may  not  later  be 
changed.  Similar  irrevocable  election 
requirements  appear  in  other  Federal 
Motor  Vehicle  Safety  Standards.  S4.1 
reads  as  follows: 

Each  pas.senger  car  with  a  trunk 
compartment  must  have  an  automatic  or 
manual  release  mechanism  inside  the  trunk 
compartment  that  unlati:hes  the  trunk  lid. 
Each  trunk  release  shall  conform,  at  the 
manufacturer's  option,  to  either  S4.2(a)  and 
S4.3.  or  S4.2(b)  and  S4.3.  The  manufacturer 
shall  select  the  option  by  the  time  it  certifies 
the  vehicle  and  may  not  thereafter  select  a 
different  option  for  the  vehicle. 

Ferrari  requested  that  the  agency 
modify  the  irrevocable  election 
requirement  to  specify'  that  a 
manufacturer  may  modifv'  or  replace  the 
interior  trunk  release  system  during  the 
production  period  of  a  model.  Ferrari 
requested  that  the  agency  revise  the  last 
sentence  of  S4.1  to  read:  "The 
manufacturer  shall  select  the  option  bv 
the  time  it  certifies  the  vehicle." 

NHTSA  believes  this  change  is 
unnecessary.  The  agency  inserted  this 
requirement  after  it  learned  that  one 
manufacturer  intended  to  install  both  a 
manual  and  automatic  interior  trunk 
release  in  some  of  its  model  lines.  In  the 
absence  of  an  irrevocable  election 
requirement,  this  could  have  led  to 
enforcement  problems  with  respect  to 
those  vehicles.  For  example,  if  NHTSA 
tested  the  automatic  release  of  one  of 


^  .An  automatic  trunk,  release  detects  the  presence 
of  a  person  in  the  trunk  and  automatically  releases 
the  trunk  lid. 


these  vehicles,  and  it  did  not  meet  the 
requirements  for  an  automatic  release, 
the  agency  could  consider  this  a 
noncompliance.  However,  the 
manufacturer  could  then  claim  that  it 
intended  its  manual  system  to  be  its 
means  of  compliance,  making  it 
necessar\'  for  the  agency  to  re-test  the 
vehicle,  to  avoid  these  problems,  the 
agency  added  the  irrevocable  selection 
requirement. 

NHTSA  intended  this  requirement  to 
apply  only  to  vehicles  with  both  a 
manual  and  automatic  interior  trunk 
release.  If  a  vehicle  is  equipped  with  a 
manual  release,  the  agency  will  test  it  to 
the  requirements  for  a  manual  release.  If 
it  is  equipped  with  an  automatic  release, 
the  agency  will  test  it  to  the 
requirements  for  an  automatic  release. 

The  irrevocable  election  requirement 
was  not  intended  to  preclude 
manufacturers  from  modif\-ing  or 
replacing  the  interior  trunk  release 
system  during  the  production  period  of 
the  model.  For  example,  if  a 
manufacturer  equips  a  certain  model 
line  with  a  manual  interior  trunk 
release,  but  then  during  the  production 
period  (or  model  year)  of  that  model 
line  develops  a  compliant  automatic 
release  and  decides  to  equip  that  model 
line  with  it  for  the  rest  of  that 
production  period,  the  irrevocable 
election  requirement  does  not  prohibit 
the  manufacturer  from  doing  so.  As 
stated  above,  the  agency  will  test  the 
trunk  release  according  to  the 
appropriate  requirements.  It  is  onlv 
when  a  vehicle  is  equipped  with  both  a 
manual  and  automatic  release  that  the 
agency  will  need  to  know  to  which 
requirements  (manual  or  automatic 
release)  the  manufacturer  has  certified 
the  vehicle. 

NHTSA  believes  this  explanation 
addresses  the  situation  raised  by  Ferrari. 
Accordingly,  the  agency  believes  it  is 
unnecessary  to  modif}'  S4.1. 

4.  Test  Procedures 

Ferrari  expressed  concern  about  test 
procedures  in  the  following  situations: 

(1)  Verif\'ing  that  the  interior  release 
for  a  front  trunk  completely  releases  the 
lid  when  the  vehicle  is  moving  below 
the  speed  threshold.  Ferrari  claimed  it 
is  dangerous  to  use  a  person  in  such  a 
situation  because  the  person  could  be 
ejected  from  the  trunk. 

(2)  Testing  a  vehicle  with  a  trunk 
compartment  big  enough  for  a  three- 
year-old  child  dummy  to  fit  inside  but 
not  big  enough  for  an  adult.  Ferrari 
stated  it  is  not  possible  to  use  children 
to  verify  that  the  trunk  release  complies 
with  the  standard. 


Ferrari  requested  that  the  agency  issue 
a  recommended  certification  test 
procedure  as  scjon  as  possible. 

The  agency  is  developing  test 
procedures  and  will  issue  them  as  soon 
as  possible.  However,  the  agencv  notes 
that  it  is  not  necessar>'  to  place  an  adult 
inside  the  trunk  compartment  to  verify- 
that  a  manual  interior  trunk  release 
functions.  This  can  be  accomplished  by 
using  a  remote  control. 

C.  Lead  Time 

Ferrari  requested  that  the  agency  grant 
manufacturers  of  passenger  cars  with  a 
front  trunk  an  additional  three  vears  of 
lead  time  (until  September  1.  2004)  to 
comply  with  the  standard.  Ferrari 
estimated  that  it  would  take  that  long  to 
design,  develop,  and  test  a  release  that 
would  meet  the  requirements  of  the 
standard. 

NHTSA  does  not  believe  that 
designing  an  interior  trunk  release 
capable  of  meeting  the  requirements  of 
Standard  No.  401  as  revised  herein 
poses  any  particular  challenges.  The 
agency  notes  that  Porsche  has  already 
developed  a  system  that  deactivates  the 
standard  electromechanical  hood 
release  on  its  passenger  cars  when  they 
have  obtained  a  speed  of  5  km/h  ±  2  km/ 
h.  The  agency  believes  that  this  system 
can  readily  be  modified  to  work  with  an 
interior  trunk  release  so  that  it  will  meet 
the  requirements  of  the  standard 
Moreover,  the  agency  has  alreadv 
granted  manufacturers  of  passenger  cars 
with  a  front  trunk  an  additional  year  of 
lead  time  to  meet  the  lequirements  of 
the  standard.  Further.  Porsche,  in  its 
petition  for  reconsideration  of  the 
.August  17.  2001  final  rule,  did  not 
request  any  additional  lead  time. 
Accordingly,  the  agency  is  denying 
Ferrari's  request  for  an  additional  three 
years  of  lead  time. 

m.  Rulemaking  Analyses  and  .Notices 

A  Executive  Order  12866  and  DOT 
Regulaton.-  Policies  and  Procedures 

Executive  Order  12866.  "Regulatory 
Planning  and  Review,"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulator\-  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the    . 
environment,  public  health  or  safety,  or 
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State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rulemaking  document  was  not 
reviewed  imder  Executive  Order  12866. 
It  is  not  "significant"  within  the 
meaning  of  the  DOT  Regulatory  Policies 
and  Procedures.  It  imposes  no 
additional  requirements  or  burdens  on 
manufacturers.  This  document  simply 
raises  the  speed  threshold  at  which  the 
interior  trunk  release  in  a  vehicle 
equipped  with  a  front-opening  front 
trunk  must  release  only  the  primarv' 
latch  from  3  kmJh  to  5  km/h.  Thus,  a 
full  regulatory  evaluation  is  not 
warranted. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996).  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's 
regulations  at  13  CFR  part  121  define  a 
"small  business,"  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

As  noted  above,  this  final  rule 
imposes  no  additional  requirements  or 
burdens  on  manufacturers.  In  the 
August  17,  2001  final  rule  responding  to 
petitions  for  reconsideration,  the  agency 
imposed  an  additional  requirement  on 
manufacturers  of  passenger  cars  with 
front  trunks.  The  agency  stated  that  it 
was  aware  of  only  one  manufacturer  of 
such  passenger  cars.  Porsche,  and  that 


Porsche  did  not  qualify  as  a  small 
entity.  Thus,  the  agency  concluded  that 
the  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  its  petition  for  reconsideration  of 
the  August  17,  2001  final  rule.  Ferrari 
noted  that  other  manufacturers  (Ferrari. 
Lamborghini,  and  Lotus)  manufacture 
passenger  cars  with  front  trunks.  Ferrari 
stated,  'Consequently  we  cannot  agree 
with  your  conclusion  that  the  revised 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities." 

The  agency  notes  that  these 
manufacturers  do  not  qualify  as  small 
businesses  under  the  Small  Business 
Administration's  regulations  at  13  CFR 
part  121.  Moreover,  even  if  these 
manufacturers  did  qualify  as  small 
businesses,  for  purposes  of  this  analysis, 
three  manufacturers  would  not 
constitute  a  substantial  number. 

Based  on  this  analysis,  I  certify  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  National  Environmental  Policy  Act 
NHTSA  has  analyzed  this  rulemaking 

action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  13132  (Federalism] 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  'meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications.  "  The  Executive  Order 
defines  "policies  that  have  federalism 
implications"  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  the 
Executive  Order,  the  agency  may  not 
issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
that  has  Federalism  implications  and 


that  preempts  State  law  unless  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
13132.  The  agency  has  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Accordingly,  a  Federalism  Assessment 
has  not  been  prepared. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  that  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  hdr^re  parties  may  file  suit 
in  court. 


F.  Paperwork  Reduction  Act 

This  rule  does  not  have  any 
requirements  that  are  considered  to  be 
information  collection  requirements  as 
defined  by  the  0MB  in  5  CFR  part  1320. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  NHTSA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adapted  by  voluntary  consensus 
standards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  NHTSA  to  provide 
Congress,  through  the  0MB. 
explanations  when  the  agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

There  are  no  applicable  voluntary 
consensus  standards  available  at  this 
time.  NHTSA  will  consider  any  such 
standards  if  they  become  available. 
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H.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of    • 
more  than  $100  million  aimually.  This 
final  rule  will  not  have  any  such 
impacts  on  those  parties.  As  noted 
above,  this  final  rule  does  not  impose 
any  additional  burdens  or  requirements. 
Consequently,  no  Unfunded  Mandates 
assessment  has  been  prepared. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulator}'  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Center  publishes  the  Unified  Agenda  in 
April  and  October  of  each  year.  You 
may  use  the  RIN  contained  in  the 
heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 


List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  Products,  tires. 

In  consideration  of  the  foregoing. 
NHTSA  is  amending  part  571  as 
follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  21411,  21415 
21417.  and  21466:  delegation  of  authori!\  dt 
49  CFR  1.50. 

2.  In  Section  571.401,  S4.3  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  571 .401     Standard  No.  401 ;  Interior  trunk 
release. 

S4.3  *    *    * 

(b)(1)  For  passenger  cars  with  a  front 
trunk  compartment  that  has  a  front 
opening  trunk  lid  required  to  have  a 
secondary  latching  position  or  latch 
system,  actuation  of  the  release 
mechanism  required  by  paragraph  54. 1 
of  this  standard  must  result  in  the 
following: 


(i)  When  the  passenger  car  i.s 
stationary-,  the  release  mechanism  must 
release  the  trunk  lid  from  all  latching 
positions  or  latch  systems; 

(ii)  When  the  passenger  car  i,'.  mo\  ing 
foru-ard  at  a  speed  less  than  5  km,  n,  the 
release  mechanism  must  release  the 
trunk  lid  from  the  primary  latching 
position  or  latch  system,  and  may 
release  the  trunk  lid  from  all  latching 
positions  or  latch  systems; 

(hi)  When  the  passenger  car  is  moving 
forward  at  a  speed  of  5  km  h  or  greater, 
the  release  mechanism  must  release  the 
trunk  lid  from  the  primary  latching 
position  or  latch  system,  but  must  not 
release  the  trunk  lid  from  the  secondarv 
latching  position  or  latch  system 

(2)  The  passenger  cars  described  m 
paragraph  S4,3rb)(l)  are  excluded  from 
the  requirements  of  this  standard  until 
September  1.  2002 

Is.sued    .\pr\l  Ifi   2002. 
JefTrey  \V.  Runge. 

Ainniiiistrator 
VR  Doc    02-96"-  Filed  4-19-0:,  H  45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 

9CFRPart8  97and130 

[Docket  No.  00-087-1] 

Fee  Increases  for  Overtime  Services 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Proposed  rule.     


SUMIMARY:  We  are  proposing  to  change 
the  hourly  rates  charged  for  Sundays, 
holidays,  or  other  overtime  work 
performed  by  employees  of  the  Animal 
and  Plant  Health  Inspection  Sen'ice 
(APHIS)  for  any  person,  firm,  or 
corporation  having  ownership,  custody, 
or  control  of  animals,  poultry,  animal 
byproducts,  germ  plasm,  organisms, 
vectors,  plants,  plant  products,  or  other 
regulated  conunodities  or  articles 
subject  to  inspection,  laboratory  testing, 
certification,  or  quarantine  under  the   . 
regulations.  We  are  proposing  to 
increase  these  overtime  rates  for  each  of 
the  fiscal  years  2002  through  2006  to 
reflect  the  anticipated  costs  associated 
with  providing  these  services  during 
each  year.  Establishing  the  overtime  rate 
changes  in  advance  would  allow  users 
of  APHIS'  services  to  incorporate  the 
rates  into  their  budget  planning.  We  are 
also  proposing  to  make  several 
nonsubstantive  changes  to  the 
regulations  that  correct  errors  or 
inconsistencies. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
June  21,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  vour  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-087-1. 
Regulator)'  Analysis  and  Development, 


PPD.  APHIS,  Station  3C71,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-087-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message:  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-087-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  readirig 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue. 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.apbis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  Agricultural 
Quarantine  and  Inspection  program 
operations,  contact  Mr.  Colonel 
Locklear.  Senior  Staff  Officer,  PPQ, 
APHIS,  4700  River  Road,  Unit  60, 
Riverdale,  MD  20737-1236;  (301)  734- 
8372. 

For  information  concerning 
Veterinary  Services  program  operations, 
contact  Dr.  Karen  James-Preston. 
Assistant  Director.  Technical  Trade 
Services.  National  Center  for  Import  and 
Export,  VS,  APHIS,  4700  River  Road, 
Unit  40,  Riverdale.  MD  20737-1236; 
(301)  734-3261. 

For  information  concerning  user  fee 
development,  contact  Ms,  Kris  Caraher, 
Accountant,  User  Fees  Section.  MRPBS, 
APHIS,  4700  River  Road  Unit  54, 
Riverdale,  MD  20737-1231;  (301)  734- 
8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  chapter  III 
and  9  CFR  chapter  I,  subchapters  D  and 
G.  require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  poultry,  animal  byproducts, 
germ  plasm,  organisms,  vectors,  plants, 
plant  products,  or  other  regulated 


conunodities  or  articles  intended  for 
importation  into,  or  exportation  from, 
the  United  States.  With  some 
exceptions,  which  are  explained  below, 
when  these  services  must  be  provided 
by  an  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  employee 
on  a  Sunday  or  on  a  holiday,  or  at  any 
other  time  outside  the  APHIS 
employee's  regular  duty  hours,  the 
Government  charges  an  hourly  overtime 
fee  for  the  services  in  accordance  with 
7  CFR  part  354  and  9  CFR  part  97. 

APHIS  has  not  adjusted  the  hourly 
overtime  rates  for  inspection,  laboratory' 
testing,  certification  or  quarantine 
services  since  the  publication  in  the 
Federal  Register  of  a  final  rule  on  June 
10, 1993  (58  FR  32433-32434,  Docket 
No.  91-196-2).  That  rule  increased 
overtime  rates  proportionate  to,  and  as 
a  result  of,  a  January  1992  pay  raise  for 
Federal  employees,  which  resulted  in 
increased  costs  for  the  retirement 
system,  health  insurance,  and  travel,  as 
vv-ell  as  increased  costs  associated  with 
billing  and  collection.  The  June  1993 
increase  in  overtime  rates  allowed 
APHIS  to  recover  the  costs  of  providing 
overtime  services. 

Based  on  changes  to  the  costs 
associated  with  providing  inspection, 
laboratory  testing,  certification,  and 
quarantine  services  outside  of  an 
employee's  normal  tour  of  duty,  the 
current  overtime  rates  must  be  adjusted 
in  order  for  APHIS  to  properly  recover 
the  full  cost  of  providing  these  services. 
Therefore,  we  are  proposing  to  establish 
the  hourly  overtime  rates  for  fiscal  years 
(FY)  2002  through  2006;  the  FY  2002 
rates  would  become  effective  on  the 
date  specified  in  the  final  rule,  the  FY 
2003  through  FY  2006  rates  would 
become  effective  on  the  first  day  of  each 
of  the  fiscal  years,  and  the  FY  2006  rates 
would  remain  in  effect  until  new  rates 
were  established.  The  overtime  rate 
tables  in  this  document,  therefore,  do 
not  specify  an  end  date  for  overtime 
rates  that  would  become  effective  on 
October  1.  2005  (the  beginning  of  FY 
2006).  Establishing  the  overtime  rate 
changes  in  advance  would  allow  users 
of  APHIS'  services  to  incorporate  the 
rates  into  their  budget  planning.  We 
plan  to  publish  a  notice  in  the  Federal 
Register  prior  to  the  beginning  of  each 
fiscal  year  to  remind  and  notify  the 
public  of  the  overtime  rates  charged  for 
inspection,  laboratory  testing, 
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certification,  and  quarantine  services  for 
that  particular  fiscal  year. 

This  proposed  rule  would  amend  the 
regulations  by: 

1.  Establishing  hourly  overtime  rates 
for  each  of  the  fiscal  years  2002  through 
2006  that  are  charged  to  a  person,  firm, 
or  corporation  having  ownership, 
custody,  or  control  of  plants,  plant 
products,  animals,  poultry,  animal 
byproducts,  germ  plasm,  organisms, 
vectors,  or  other  regulated  commodities 
or  articles  subject  to  certain  inspection, 
laboratory  testing,  certification,  or 
quarantine,  who  needs  the  services  of  an 
APHIS  employee  on  a  Sunday  or 

■  holiday,  or  at  any  other  time  outside  the 
employee's  regular  tour  of  duty:  and 

2.  Establishing  hourly  overtime  rates 
for  each  of  the  fiscal  years  2002  through 
2006  that  are  charged  to  an  owner  or 
operator  of  an  aircraft  for  inspection  or 
quarantine  ser\'ices  provided  by  an 
APHIS  employee  at  an  airport  outside  of 
the  regularly  established  hours  of 
service. 

The  overtime  rates  proposed  in  this 
document  are  based  on  our  review  and 
cost  analysis  of  the  current  fees,  which 
indicated  that  increases  are  needed  to 
ensure  that  the  fees  charged  are 
adequate  for  APHIS  to  recover  the  cost 
of  providing  these  overtime  services. 
The  cost  analysis  is  based  on  our  review 
of  data  such  as  anticipated  costs  due  to 


increases  in  salaries  and  benefits  of 
Federal  employees,  indirect  costs, 
program  management  costs,  billing  and 
collection  service  costs,  Agencv 
overhead  costs,  and  departmental 
charges. 

Overtime  Rate  Components 

We  calculated  our  overtime  rates  to 
cover  the  full  cost  of  providing 
inspection,  testing,  certification,  or 
quarantine  services  at  laboratories, 
border  ports,  ocean  ports,  rail  ports, 
quarantine  facilities,  and  airports 
outside  of  regularly  established  hours  of 
service.  The  cost  of  providing  these 
services  includes  direct  and  indirect 
costs.  The  direct  costs  are  an  emplovee's 
salar\-  and  specific  benefits,  which  are 
APHIS'  payment  of  the  hospital 
insurance  tax  and  its  contribution  to  the 
Federal  Insurance  Contribution  Act 
(FICA),  and  the  Agency's  costs  for  work 
performed  at  night.  The  indirect  costs 
are  area  delivery-  costs,  billing  and 
collection  costs,  program  direction  and 
support  costs,  agency /management 
support  costs,  and  central/departmental 
charges. 

To  calculate  the  proposed  overtime 
rates,  we  identified  and  projected  the 
direct  costs  in  each  of  the  fiscal  vears 
2002  through  2006  for  each  of  the 
following  four  overtime  rate  categories: 


(1)  Inspection.  laborator\-  testing, 
certification,  or  quarantine  of  animals 
and  animal  or  agricultural  products  or 
articles  performed  by  an  .\PHIS 
employee  outside  of  his  or  her  normal 
tour  of  duty  on  Saturdays,  holidays,  or 
weekdays: 

(2)  Inspection,  laboratory  testing. 
certification,  or  quarantine  of  animals 
and  animal  or  agricultural  products  or 
articles  performed  by  an  APHIS 
employee  outside  of  his  or  her  normal 
tour  of  duty  on  Sundays; 

(3)  Commercial  airline  inspection 
sen-ices  performed  by  an  APHIS 
employee  outside  of  his  or  her  normal 
tour  of  duty  on  Saturdays,  holidays,  or 
weekdays;  and 

(4)  Commercial  airline  inspection 
services  performed  by  an  APHIS 
employee  outside  of  his  or  her  norm.al 
tour  of  duty  on  Sundays. 

We  then  identified  and  added  the 
appropriate  indirect  costs  to  the  direct 
costs  to  obtain  the  "raw  "  hourly 
overtime  rates.  For  each  of  the  four 
overtime  rate  categories,  we  then 
rounded  these  raw  rates  to  the  nearest 
whole  dollar  to  arrive  at  the  final  hourly 
overtime  rates.  The  following  tables  list 
the  direct  and  indirect  cost  components 
for  each  of  the  four  overtime  rate 
categories. 


Table  1.— Proposed  Overtime  Rates  for  Inspection,  Laboratory  Testing,  Certification,  or  Quarantine  of 
Animals  and  Animal  or  Agricultural  Products  or  Articles  Performed  by  an  APHIS  Employee  Outside 
OF  His  or  Her  Normal  Tour  of  Duty  on  Saturdays,  Holidays,  or  Weekdays 


Cost  components 


Effective  date 

of  final  njle- 

Sept  30,  2002 


Oct   1 ,  2002- 
Sept.  30.  2003 


Oct    1    2003- 
Sept  30,  2004 


Oct  1,  2004- 
Sept  30.  2005 


Begmn'ng 
Oct.  1 ,  2005 


Direct  cost  components: 

Employee's  salary 

Night  differential 

Hospital  insurance  tax  

FICA 

Indirect  cost  components: 

Area  delivery 

Billing  and  collection  

Program  direction  and  support 

Agency/management  support  . 

Central/department  cfiarges  ... 

Hourly  "raw"  rate  

Hourly  rate  rounded  

Quarter  hour  rate  


S31  75 
009 
0.48 
1.28 


$32.58 

0.09 
049 
1  32 


$33  69 
0  10 
0.51 
1.36 


1.48 

1.52 

1.57 

1.35 

1  39 

1.44 

3.71 

380 

3.93 

2.18 

2.24 

2.31 

2.66 

2.73 

2.82 

44.98 

46.16 

47.73 

45  00 

46.00 

48.00 

11.25 

11.50 

12.00 

S34  83 

0  10 

0  52 

1  41 

162 

1.49 

4  07 

2  39 

292 

4935 

4900 

12  25 

$36  02 
010 
054 
1  46 

1  68 

1  54 

4.20 

2.47 

3.02 

51  03 

51.00 

12  75 


Table  2.— Proposed  Overtime  Rates  for  Inspection,  Laboratory  Testing,  Certification,  or  Quarantine  of 
Animals  and  Animal  or  Agricultural  Products  or  Articles  Performed  by  an  APHIS  Employee  Outside 
of  His  or  Her  Normal  Tour  of  Duty  on  Sundays 


Cost  components 


Direct  cost  components: 

Employee's  salary 

Night  differential 

Hospital  insurance  tax 


Effective  date 
of  final  rule- 
Sept.  30,  2002 


Oct.  1 .  2002- 
Sept.  30.  2003 


Oct  1 .  2003- 
Sept  30.  2004 


$42.34 
0.12 
0.64 


$43.44 

012 
0.65 


$44  92 
0.13 
0.68 


Oct  1 ,  2004- 
Sept  30,  2005 


Beginning  Oct 
1  2005 


$46  44 

013 
070 


$48  02 
0  14 
0.72 
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Cost  components 


Effective  date 
of  final  rule- 
Sept.  30,  2C02 


Oct. 
Sept 


1 ,  2002- 
30,  2003 


Oct.  1 ,  2003- 
Sept.  30,  2004 


Oct. 
Sept 


1   2004-     Beginning  Oct. 
30,  2005  1 ,  2005 


4- 


FICA  

Indirect  cost  components: 

Area  delivery  

Billing  and  collection  

Program  direction  and  support 

Agency/management  support  .. 

Central/department  cfiarges  .  .. 

Hourly  "raw"  rate  

Hourly  rate  rounded  

Quarter  fiour  rate  


1.71 

1.97 

1.35 

4.90 

2.88 

3.52 

59.43 

59.00 

14.75 


1.76 

2.02 

1.39 

5.02 

2.95 

3.61 

60.96 

61.00 

15.25 


1.82 

2.09 

1.44 

5.19 

3.05 

3.73 

63.05 

63.00 

15.75 


1.88 

2.16 

1.49 

5.37 

3.16 

3.86 

65.19 

65.00 

16.25 


1.94 

224 

1.54 

5.55 

3.27 

3.99 

67.41 

67.00 

16.75 


TARi  F  -^ -PROPOSED  OVERTIME  RATES  FOR  COMMERCIAL  AlRLINE  INSPECTION  SERVICES  PERFORMED  BY  AN  APHIS 
Em7lOYEE°Ou?s7dE  OF  h's  OR  HER  NORMAL  TOUR  OF  DUTY  ON  SATURDAYS,  HOLIDAYS.  OR  WEEKDAYS 


Cost  components 


Effective  date 
of  final  rule- 
Sept  30,  2002 


Oct.  1 ,  2002- 
Sept.  30,  2003 


Direct  cost  components: 

Employee's  salary 

Night  differential  

Hospital  insurance  tax 

FICA  

Indirect  cost  components: 

Area  delivery 

Billing  and  collection  

Program  direction  and  support 

Agency/management  support  .. 

Central/department  charges  .... 

Hourly  "raw"  rate  

Hourty  rate  rounded  

Quarter  hour  rale  


$31.75 
0.09 
048 
1.28 

1.48 
1.35 
N/A 
N/A 
N/A 
36.43 
36  00 
9.00 


Oct.  1,  2003- 
Sept.  30,  2004 


Oct.  1 ,  2004- 
Sept.  30,  2005 


$32.58 
0.09 
0.49 
1.32 

1.52 
1.39 
N/A 
N/A 
N/A 
37.39 
37.00 
9.25 


$33.69 
0.10 
0.51 
1.36 

1.57 
1.44 
N/A 
N/A 
N/A 
38.67 
39.00 
9.75 


$34.83 
0.10 
0.52 
1.41 


Beginning  Oct. 
1,2005 


$36.02 
0.10 
0.54 
1.46 


1.62 

1.68 

1.49 

1.54 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

39.97 

41.34 

40.00 

41.00 

10.00 

10.25 

TABLE  4 -PROPOSED  OVERTIME  RATES  FOR  COMMERCIAL  AIRLINE  INSPECTION  SERVICES  PERFORMED  BY  AN  APHIS 
EMPLOYEE  OUTSIDE  OF  HiS  OR  HER  NORMAL  TOUR  OF  DUTY  ON  SUNDAYS 


Cost  components 


Effective  date 
of  final  rule- 
Sept  30,  2002 


Direct  cost  components: 

Employee's  salary 

Night  differential 

Hospital  insurance  tax  

FICA 

Indirect  cost  components: 

Area  delivery 

Billing  and  coMection  

Program  direction  and  support 

Agency/management  support  .. 

Central/department  charges  .... 

Hourty  'raw"  rate  

Hourty  rate  rounded 

Quarter  hour  rate  


$42  34 
0.12 
0.64 
1.71 

1.97 
1.35 

N/A 

N/A 

N/A 

48.13 

48.00 

12.00 


Oct.  1 ,  2002- 
Sept.  30.  2003 


$43.44 
0.12 
0.65 
1.76 


Oct.  1,2003- 
Sept.  30,  2004 


Oct.  1,2004- 
Sept.  30,  2005 


$44.92 
0.13 
0.68 
1.82 


2.02 

2.09 

1.39 

1.44 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

49.38 

51.08 

49.00 

51.00 

12.25 

12.75 

$46.44 
0.13 
0.70 
1.88 

2.16 

1.49 

N/A 

N/A 

N/A 

52.80 

53.00 

13.25 


Beginning  Oct. 
1,2005 


$48.02 
0.14 
0.72 
1.94 

2.24 

1.54 

N/A 

N/A 

N/A 

54.60 

55.00 

13.75 


Direct  Cost  Components 

Employee's  Salary.  The  employee's 
salary  covers  APHIS'  direct  labor  costs 
for  the  pay  an  employee  earns  when  he 
or  she  provides  inspection,  laboratory 
testing,  certification,  or  quarantine 
services  outside  of  his  or  her  normal 


tour  of  duty.  We  used  the  weighted 
average  salary  of  GS-10  step  1  at  all 
locations  that  provided  these  services 
during  FY  2002  to  obtain  a  weighted 
average  salary  of  $44,181  per  year.  The 
salary-  of  a  GS-10  step  1  is  the  maximum 
amount  at  which  overtime  is  paid  to  an 
employee  for  performing  these  services. 


We  divided  the  average  salary  of 
$44,181  by  2.087  employee  hours  per 
year  to  obtain  the  average  employee's 
salary  amount  of  $21.17  per  hour  during 
normal  tour  of  duty  hours. 

An  APHIS  employee  is  paid  1 1/2 
times  the  normal  employee's  salary  for 
services  performed  outside  of  his  or  her 
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normal  tour  of  duty  on  Saturdays, 
holidays,  or  weekdays,  and  is  paid  twice 
the  normal  employee's  salar\'  for  those 
services  performed  outside  of  his  or  her 
normal  tour  of  duty  on  Sundays. 
Therefore,  we  multiplied  the  average 
employee's  salar\-  of  S2 1.1 7  per  hour  by 
1.5  to  obtain  the  FY  2002  employee's 
salary  of  S3 1.75  per  hour  for  work 
performed  outside  of  an  employee's 
normal  tour  of  duty  on  Saturdays, 
holidays,  and  weekdays.  We  also 
multiplied  the  average  employee's 
hourly  salan,'  by  two  to  obtain  the  FY 
2002  employee's  salary  of  S42.34  per 
hour  for  those  services  performed 
outside  of  an  employee's  normal  tour  of 
duty  on  Sundays. 

To  account  for  anticipated  increases 
in  the  cost  of  living  during  FYs  2003 
through  2006.  we  added  the  2.6  percent 
cost  of  living  increase  for  FY  2003  and 
the  3.4  percent  cost  of  living  increases 
for  FYs  2004  through  2006  that  were 
projected  in  the  President's  Budget  for 
FY  2003. 

Night  Differentia!.  The  night 
differential  covers  the  Agency's  costs  for 
overtime  work  performed  by  an  APHIS 
employee  at  night.  This  consists  of  the 
pay  earned  by  an  employee  above  the 
basic  rate  for  regularly  scheduled  work 
performed  at  night  between  6  p.m.  and 
6  a.m.,  and  includes  an  employee's  base 
pay,  compensatorv'  time,  Sunday  double 
time,  and  "over  40"  overtime  pay  for 
overtime  work  performed  at  night. 

To  obtain  the  night  differential 
portion  of  the  overtime  rates,  we 
determined  the  percentage  of  total 
employee  salary  costs  attributable  to  the 
night  differential  costs  during  FYs  1998 
through  2000.  The  actual  night 
differential  costs  of  530,071  were  0.29 
percent  of  the  total  employee  salary 
costs  of  $10,517,532  during  that  period. 
This  percentage  was  then  applied  to  the 
employee's  salary  for  each  overtime  rate 
categorv'.  For  example,  the  night 
differential  costs  of  $0.09  per  hour  for 
FY  2003  for  work  performed  on  a 
holiday,  Saturday,  or  weekday  outside 
of  an  employee's  normal  tour  of  duty 
equals  the  FY  2003  employee's  salary-  of 
S32.58  per  hour  for  the  same  overtime 
rate  categor>-  multiplied  by  0.29  percent. 

Personal  Benefits.  The  personal 
benefits  portion  of  the  overtime  rates  are 
limited  to  those  additional  benefits  that 
accrue  to  an  APHIS  employee  as  a  result 
of  the  employee  performing  services 
specifically  during  overtime  periods. 
These  benefits  are  the  hospital 
insurance  tax  and  the  FICA 
contributions  made  by  the  Agency. 

The  hospital  insurance  tax  and  the 
FICA  contributions  cover  APHIS'  costs 
for  the  U.S.  Social  Security  System's 
Medicare  Insurance  and  the  U.S.  Social 


Security  System's  Old  Age.  Survivor. 
Death  Insurance  (OASDI),  respectively. 
The  hospital  insurance  tax  is  used  to 
help  pay  for  an  employee's  hospital 
ser\'ices  during  retirement.  The 
Agency's  FICA  contributions  help  pay 
for  an  employee's  insurance  when  thev 
are  eligible  {usually  at  age  62). 
insurance  for  surviving  spouses  and/or 
children  of  deceased  employees,  and  a 
part  of  the  Social  Security  System's 
contribution  to  disability  payments  in 
certain  cases. 

Because  the  personal  benefits  portion 
of  the  overtime  rates  cost  is  limited  to 
the  hospital  insurance  tax  and  the  FICA 
contributions  made  by  the  Agency,  a 
full-blown  benefits  percentage  was  not 
applied  in  the  same  manner  that  a 
benefits  percentage  would  be  applied  if 
those  services  were  provided  during  an 
employee's  normal  tour  of  dutv.  To 
obtain  the  costs  of  the  hospital 
insurance  portion  of  the  overtime  rates, 
we  determined  the  percentage  of  total 
employee  salar>-  costs  attributable  to  the 
hospital  insurance  tax  costs  during  FYs 
1998  through  2000.  The  actual  hospital 
insurance  tax  costs  of  S158.247  were  1.5 
percent  of  the  total  employee  salary 
costs  of  510,517,532  during  that  period. 
This  percentage  was  then  applied  to  the 
employee's  salan.'  for  each  overtime  rate 
category.  For  example,  the  hospital 
insurance  tax  amount  of  50.49  per  hour 
for  FY  2003  for  work  performed  by  an 
employee  on  Saturdays,  holidays,  or 
weekdays  outside  of  his  or  her  normal 
tour  of  duty  equals  the  FY  2003 
employee's  salan,'  of  532.58  per  hour  for 
the  same  overtime  rate  category 
multiplied  by  1.5  percent. 

Similarly,  to  obtain  the  FICA  portion 
of  the  overtime  rates,  we  determined  the 
percentage  of  total  employee  salary 
costs  attributable  to  the  FICA  costs 
during  FYs  1998  through  2000.  The 
actual  FICA  costs  of  5425.118  was  4.04 
percent  of  the  total  employee  salary 
costs  of  510,517,532  during  that  period. 
This  percentage  was  then  applied  to  the 
employee's  salary-  for  each  overtime  rate 
categon,'.  For  example,  the  FICA  amount 
of  51.32  per  hour  for  FY  2003  for  work 
performed  on  Saturdays,  holidays,  or 
weekdays  by  an  employee  outside  of  his 
or  her  normal  tour  of  duty  equals  the  FY 
2003  employee's  salary  of  532.58  per 
hour  for  the  same  overtime  rate  category 
multiplied  by  4.04  percent. 

Indirect  Cost  Components 

Area  Delivery:  Area  delix'ery  co\'ers 
APHIS'  costs  for  local  clerical  and 
administrative  activities:  indirect  labor 
hours  (super\'ision  of  personnel  and 
time  spent  doing  work  that  is  not 
directly  connected  with  the  ser\^ices  but 
that  is  nonetheless  necessary);  travel 


and  transportation  for  personnel; 
supplies,  equipment,  and  other 
necessary  items:  training:  general 
supplies  for  offices,  washrooms, 
cleaning,  etc.;  contract  sen-ices  (such  as 
guard  service,  maintenance,  trash 
pickup,  etc.);  grounds  maintenance;  and 
utilities.  Utilities  include  water, 
telephone,  electricity,  gas.  heating,  and 
oil.  These  costs  are  accumulated  in  a 
distributable  account  and  an 
appropriate  amount  is  charged  to  the 
overtime  rates  account  throughout  the 
year. 

To  obtain  the  area  delivery  costs 
portion  of  the  overtime  rates,  we 
determined  the  percentage  of  total 
employee  salary  costs  attributable  to  the 
area  delivery  costs  during  FYs  1998 
through  2000  The  actual  area  deliverx- 
costs  of  5490.117  were  4.66  percent  of 
the  total  employee  salan.'  costs  of 
510.517.532  during  that'period.  This 
percentage  was  then  applied  to  the 
employee's  salary-  for  each  overtime  rate 
category.  For  example,  the  area  deliven' 
amount  of  51 .52  per  hour  for  FY  2003 
for  work  performed  on  a  holiday. 
Saturday,  or  weekday  outside  of  an 
employee's  normal  tour  of  duty  equals 
the  FY  2003  employees  salary  of  532.58 
per  hour  for  the  same  overtime  rate 
category  multiplied  by  4.66  percent, 

Bulings  and  Collections  The  billings 
and  collections  portion  of  the  overtime 
rates  covers  APHIS'  costs  for  physically 
billing  and  collecting  for  senices 
covered  by  the  overtime  rates  Billing 
costs  are  the  costs  of  managing  user  fee 
accounts  for  our  customers.  Collections 
expenses  include  the  costs  of  managing 
customer  payments  and  accurately 
reflecting  those  payments  in  our 
accounting  system. 

To  calculate  the  billings  and 
collections  portion  of  the  overtime  rates, 
we  estimated  our  actual  billings  and 
collections  costs  for  fiscal  years  2002 
through  2006  by  identifymg  the  specific 
employees  who  provide  billing  and 
collection  services  and  estimating  the 
percentage  of  time  each  of  those 
employees  will  spend  on  user  fee 
billings  and  collections  for  inspection, 
laboratory  testing,  certification,  or 
quarantine  sen'ices  performed  by  an 
APHIS  employee  on  a  Sunday,  holiday, 
or  at  any  other  time  outside  of  the 
employee's  normal  tour  of  duty.  We 
then  added  related  billings  and 
collections  costs,  such  as  credit  bureau 
costs,  mailing  costs,  materials,  printing 
costs,  and  the  cost  of  our  accounting 
system. 

Program  Direction  and  Support 
Program  direction  and  support  consists 
of  management  support  at  APHIS' 
headquarters  and  includes  the  costs  of 
management  support  staff,  directors' 
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offices,  and  regional  offices.  We  used 
the  .\PH1S  standard  overhead  rate  of 
10.17  percent  for  program  support  net 

costs. 

Agency/Management  Support. 
Agencv/management  support  includes 
the  pro-rata  share  of  the  costs  of  certain 
Agency  activities,  including  budget  and 
accounting  services,  regulatory  and  legal 
services.  Administrator's  office  costs, 
personnel  services,  public  information 
services,  and  liaison  with  Congress.  We 
used  the  APHIS  standard  agency 
support  costs  rate  of  5.98  percent  of 

total  costs» 

Central/Department  Charges.  This 
component  includes  APHIS'  share, 
expressed  as  a  percentage  of  the  total 
cost,  of  services  provided  centrally  by 
the  United  States  Department  of 
Agriculture  (USDA).  Services  that  the 


USDA  provides  centrally  include  the 
Federal  Telephone  Service,  mail, 
National  Finance  Center  processing  of 
payroll  and  other  money  management, 
unemployment  compensation.  Office  of 
Workers  Compensation  Programs,  and 
central  supply  for  storing  and  issuing 
commonlv  used  supplies  and  USDA 
forms.  The  USDA  notifies  APHIS  how 
much  the  agency  owes  for  these 
services.  We  have  included  a  pro-rata 
share  of  these  USDA  charges  that  is 
attributable  to  overtime  services  of  6.29 

percent. 

As  is  the  case  with  all  APHIS  user 
fees,  we  intend  to  review,  at  least 
annually,  the  activities,  programs,  and 
fee  assumptions  for  the  user  fees 
proposed  in  this  document.  We  will 
publish  any  necessary  adjustments  in 
the  Federal  Register. 


Hourly  Overtime  Rates 

The  regulations  in  7  CFR  354.1(a)(1) 
and  9  CFR  97.1(a)  contain  the  hourly 
overtime  rates  charged  to  any  person, 
firm,  or  corporation  having  ownership, 
custody,  or  control  of  animals,  poultry, 
animal  byproducts,  germ  plasm, 
organisms,  vectors,  plants,  plant 
products,  or  other  regulated 
commodities  subject  to  inspection, 
laboratory  testing,  certification,  or 
quarantine  under  the  regulations.  We 
are  proposing  to  amend  7  CFR 
354.1(a)(1)  and  9  CFR  97.1(a)  to  reflect 
the  hourly  overtime  rates  that  would  be 
charged  for  fiscal  years  2002  through 
2006.  The  table  below  shows  the  current 
and  proposed  hourly  overtime  rates. 


Table  5.— Current  and  Proposed  Overtime  Rates  (per  Hour) 


- — r 

Outside  employ- 
ee's normal  tour  of 

Fiscal  year 

Effective  Date  !   q^,,  .,   2002-      Oct.  1 .  2003-      Oct.  1 ,  2004- 

Beginning  Oct. 

duty 

Current           of  Final  Rule-     ggp,  3Q  2003     Sept.  30.  2004     Sept.  30.  2Q05 

06pi.  Ow,  ^Ui/^ 

1 ,  2005 

Inspection,  testing. 

Monday-Saturday 

S37.84 

$45.00 

$46.00 

$48.00 

$49.00 

$51.00 

certification,  or 
quarantine  of 

and  holidays. 
Sundays  

47.96 

59.00 

61.00 

63.00 

65.00 

67.00 

animals  and  ani- 

mal or  agncul- 

tural  products. 
Commercial  airline 

Monday-Saturday 

30.64 

36.00 

37.00 

39.00 

■40.00 

41,00 

inspection  serv- 
ices. 

and  holidays. 
Sundays  

39.36 

48.00 

49.00 

51.00 

53.00 

55.00 

These  changes  to  the  hourly  overtime 
rates  are  the  only  substantive  changes 
this  proposed  rule  would  make  to  the 
regulations  in  7  CFR  354.1(a)(1)  and  9 
CFR  97.1(a)  regarding  overtime  rates. 
Other  provisions  of  the  overtime  rates 
for  inspection,  laboratory  testing, 
certification,  and  quarantine  services 
performed  outside  of  an  employee's 
normal  tour  of  duty  would  continue  to 
apply  if  these  proposed  overtime  rates 
were  made  effective. 

In  addition  to  those  overtime  fees 
described  above,  APHIS  also  charges 
user  fees  for  certain  other  services.  The 
regulations  in  7  CFR  part  354  and  9  CFR 
part  130  set  out  user  fees  for  other 
inspection  and  quarantine  services 
provided  by  APHIS  for  the  import  and 
export  of  plants,  plant  products, 
animals,  animal  byproducts,  or  other 
regulated  commodities  or  articles. 

The  user  fees  would  not  be  affected  by 
the  overtime  rate  changes  proposed  in 
this  rule.  However,  users  who  request 
import-  or  export-related  services  that 
are  covered  by  flat  rate  user  fees  on  a 
Sunday,  holiday,  or  any  time  outside  of 
an  employee's  normal  tour  of  duty,  and 


who  are  subject  to  the  overtime  rates  set 
forth  in  7  CFR  354.1  or  9  CFR  97.1, 
would  be  charged  the  hourly  overtime 
rate  changes  proposed  in  this  rule,  in 
addition  to  the  flat  rate  user  fees.  The 
overtime  rates  charged  to  users  who 
request  flat  rate  user  fee  services  are  set 
out  in  the  table  in  9  CFR  130,50(b)(3)(i). 
We  would,  therefore,  amend  the  table  in 
§  130.50(b)(3)(i)  to  reflect  the  overtime 
rates  in  proposed  7  CFR  354.1  and  9 
CFR  97.1. 

Miscellaneous 

We  are  also  proposing  to  reorganize 
several  user  fees  listed  in  the  table  in  9 
CFR  130.7.  In  a  final  rule  published  on 
August  28.  2000  (65  FR  51997-52010. 
Docket  No.  97-058-2).  and  effective 
October  1.  2000.  we  reorganized  the 
user  fees  listed  in  the  table  in  §  130.7  by 
alphabetizing  those  user  fees  for  animals 
transiting  the  United  States.  The 
original  organization  used  prior  to  the 
August  2000  final  rule  presented  these 
user  fees  in  a  more  reader-friendly 
format.  Therefore,  we  are  proposing  to 
amend  the  table  in  §  130.7  by  returning 
to  the  original  organization  of  the  user 


fees  for  animals  transiting  the  United 
States, 

We  are  also  proposing  to  correct  a 
section  reference  within  9  CFR  130,20, 
In  the  August  2000  final  rule  cited  in 
the  previous  paragraph,  we  consolidated 
all  the  hourly  and  premium  hourly  rate 
user  fees  for  import  and  export  services 
into  one  new  section,  §  130.30.  As  a 
result,  several  sections  were  removed 
and  reserved,  including  §  130.21.  When 
we  made  that  change,  however,  we 
failed  to  update  an  internal  reference  to 
§  130,21. within  §  130.20  to  reflect  the 
consolidation  of  those  user  fees  into  one 
section.  We  are,  therefore,  proposing  to 
amend  §  130,20  to  correct  that  error. 

Additionally,  we  are  proposing  to  use 
both  feminine  and  masculine  pronouns 
when  referring  to  APHIS  employees  in 
7  CFR  354,1  and  9  CFR  97,1.  Both 
masculine  and  feminine  pronouns,  such 
as  "he  or  she"  or  "him  or  her,"  are 
commonly  used  in  reference  to 
individuals  not  otherwise  identified  as 
specifically  male  or  female  and  appear 
as  such  elsewhere  in  our  regulations. 
Updating  these  references  will  make  the 
regulations  in  7  CFR  354.1  and  9  CFR 
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97.1  more  consistent  and  gender 
inclusive. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

APHIS  charges  hourly  overtime  rates 
to  individuals,  firms,  and  corporations 
requesting  inspection,  testing, 
certification,  or  quarantine  services  at 
laboratories,  border  ports,  ocean  ports, 
rail  ports,  quarantine  facilities,  and 
airports  outside  of  the  regularly 
established  hours  of  service.  These 
overtime  rates  vary  depending  on  when 
and  what  type  of  services  are  performed. 
There  is  one  overtime  rate  schedule  for 
services  provided  on  Sundavs  and 
another  schedule  for  overtime  services 
provided  on  Saturdays,  holidays,  and 
weekdays  outside  the  employee's 
regular  tour  of  duty.  Owners  and 
operators  of  aircraft,  however,  are 
subject  to  different  overtime  rate 
schedules. 


Currently.  APHIS  charges  S39.36  per 
hour  per  employee  for  services  provided 
to  owners  and  operators  of  aircraft 
outside  of  the  regularly  established 
hours  of  service  on  a  Sundav.  and 
S30,64  per  hour  per  employee  for 
services  provided  to  owners  and 
operators  of  aircraft  outside  the 
employee's  regular  tour  of  duty  on  a 
holiday  or  any  other  period.  APHIS 
charges  S47.96  per  hour  per  employee 
for  those  ser\-ices  performed  at  the 
request  of  all  users  except  owners  and 
operators  of  aircraft  on  Sundavs,  and 
S37.84  per  hour  per  emplovee  for 
services  performed  at  the  request  of  all 
users  except  owners  or  operators  of 
aircraft  on  a  holiday  or  any  other  time 
outside  the  employee's  regular  tour  nf 
duty. 

This  proposed  rule  covers  future 
overtime  rates  for  inspection,  laboratorv 
testing,  certification,  or  quaiantine 
services  performed  by  an  emplovee 
outside  of  his  or  her  regularly  scheduled 
tour  of  duty.  Publishing  rate  changes  in 
advance  would  allow  users  of  APHIS' 
ser\'ices  to  incorporate  the  overtime 


rates  into  their  budget  planning.  Table 
5.  shown  above,  lists  the  proposed 
(jvertime  rates  for  fiscal  years  2002 
through  2006, 

The  current  hourly  overtime  rates  for 
inspection,  laboratory  testing, 
certification  and  quarantine  services 
were  made  effective  lune  13,  1993  (58 
FR  ,^2433-32434.  Docket  No  91-196-2). 
The  proposed  changes  to  the  current 
overtime  rates  are  intended  to  allow 
APHIS  to  recover  cost  increases 
associated  with  the  pro\ision  of 
overtime  services  subsequent  to  that 
rule. 

The  percentage  increase  in  hourly 
overtime  rates  for  FY  2002  over  the 
current  overtime  rates  is  shown  in  the 
table  below.  Because  the  proposed 
overtime  rates  for  FY  2002  (October  1. 
2001  through  September  30.  2002) 
reflect  cost  increases  incurred  since 
1993.  the  increase  in  overtime  rates  is 
highest  for  this  year  The  following  table 
also  lists  the  average  annual  percentage 
increase  in  the  proposed  overtime  rates 
from  FY  2002  through  FY  2006. 


Rate  category 


Outside  of  employee  s  normal  tour 
of  duty 


Current  hourly 
overtime  rate 


FY  02  hourly 
overtime  rate 


Increase  FY 

02  rate  over 

current  rate 

(percent) 


Average  an- 
nual increase 
tor  FY  02-06 
(percent) 


Inspection,  testing,  certification,  or 
quarantine  of  animals  and  animal 
or  agricultural  products. 

Commercial  airline  inspections  serv- 
ices. 


Monday-Saturday  and  holidays 
Sundays  

f^onday-Saturday  and  fiolidays 
Sundays  


Overtime  services  performed  for  all 
users  except  owners  and  operators  of 
aircraft  outside  of  regularly  scheduled 
hours  of  operation  on  Monday  through 
Saturday  or  on  holidays  account  for 
three-fourths  of  all  overtime  hours. 
During  FY  1998  through  2000.  overtime 


services  performed  for  all  users  except 
owners  and  operators  of  aircraft  outside 
of  regularly  scheduled  hours  of 
operation  on  Monday  through  Saturday 
or  on  holidays  averaged  286.749  hours 
per  year,  or  76  percent  of  all  overtime 
hours.  The  average  hours  of  overtime 


services  performed  annually  during 
fiscal  years  1998  through  2000  for  each 
overtime  rate  category  are  shown  below, 
along  with  each  rate  category's 
percentage  of  that  total. 


Outside  of  employees  normal  tour  of  duty 


Average  an- 
nual overtime 
hours  (FY  98- 
00) 


Percentage  of 
total 


Inspection,  testing,  certification,  or  quarantine  of  animals    Monday-Saturday  and  holidays 
and  animal  or  agricultural  products.  Sundays 

Commercial  airline  inspection  services  Monday-Saturday  and  holidays 

Sundays  


Total 


286,749 
28165 
45,857 
18.398 


379,169 


76 
7 

12 
5 


100 


Because  the  number  of  overtime  hours 
in  each  rate  categorv'  is  unknown  for  FY 
2002  and  beyond,  the  impact  of  this 
proposed  rule  on  APHIS'  revenues  in 
those  years  is  also  unknown.  Total 
overtime  hours  for  all  rate  categories 
combined  have  shown  a  steady  increase 
from  341.336  hours  in  FY  1998  to 


390.600  hours  in  FY  1999  and  405,570 
hours  in  FY  2000,  This  increase  would 
suggest  that  the  use  of  overtime  services 
will  continue  to  increase  in  the  future, 
especially  given  that  world  trade  is  also 
likely  to  increase.  In  this  regard,  it  is 
unlikely  that  demand  for  overtime 


services  will  lessen  as  a  result  of  the 

proposed  rate  increases. 

Furthermore,  we  do  not  anticipate 
users  of  APHIS'  services  to  alter  their 
planned  imports  and  exports  in  order  to 
a\'oid  the  proposed  o\'ortime  rates,  given 
the  low  value  in  absolute  dollar  terms 
of  the  rafe  increases  In  none  of  the  four 
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categories,  for  example,  does  the 
increase  in  rates  exceed  $11.04  in  any 
one  year.  The  average  annual  increase  in 
overtime  rates  between  the  current  rate 
and  the  rate  for  FY  2006  is  only  $2.63 
for  all  users  of  overtime  services,  except 
for  commercial  airline  inspection 
services,  that  are  performed  outside  of 
regularly  scheduled  hours  of  operation 
on  Monday  through  Saturday  or  on 
holidays. 'This  overtime  rate  category 
accounts  for  three-fourths  of  all 
overtime  hours.  In  many  cases,  these 
proposed  overtime  rate  increases  for 
inspection,  laboratory  testing, 
certihcation.  or  quarantine  services 
performed  outside  of  an  employee's 
normal  tour  of  duty  represent  only  a 
small  portion  of  the  dollar  value  of  the 


plants,  animals,  or  other  commodities 
for  which  they  are  performed.  For 
example,  the  purchase  and  import  of  a 
breeding-grade  animal  into  the  United 
States  can  range  between  $1,500  and 
S5.000  per  head,  an  amount  that  would 
suggest  that  the  proposed  overtime  rate 
increases  would  be  a  relatively 
insignificant  factor  in  an  importer's 
decision  regarding  if  and  when  an 
animal  should  be  imported.  Indeed,  the 
average  annual  increase  in  overtime 
rates  through  FY  2006  of  $2.63  for  users 
of  overtime  services,  except  for 
commercial  airline  inspection  services, 
that  are  performed  on  weekdays  and 
Saturdays  or  on  holidays  is  equivalent 
to  less  than  1  percent  of  the  value  of  an 
animal  worth  $2,000. 


Assuming  that  annual  overtime  hoijfs 
in  fiscal  years  2002  through  2006  match 
those  for' fiscal  year  2000  (October  1, 
1999.  through  September  30,  2000),  this 
proposed  rule  would  generate  about  $19 
million  in  additional  revenues  over  that 
generated  under  the  current  rates  for 
APHIS  over  the  5-year  period,  as  is 
shown  in  the  table  below.^  The 
additional  revenue  generated  by  the 
changes  in  the  hourly  overtime  rates 
corresponds  to  cost  increases  associated 
with  providing  inspection,  laboratory- 
testing,  certification  and  quarantine 
services  on  Sundays,  holidays,  or  at  any 
other  time  outside  an  employee's 
normal  tour  of  duty,  and  will  allow 
APHIS  to  recover  the  full  cost  of 
providing  these  ser\dces. 


ADDITIONAL  REVENUES  FROM  PROPOSED  RATES.-BASED  ON  FY  2000  OVERTIME  HOURS  (IN  MILLIONS) 


Outside  of  employ-      Effective  date       get  1   2002-       Oct   1.2002-       Oct.  1,2004-       Oct.  1   2005-  jo,a| 

Rate  category         ee  s  normal  tour  of       of  final  rule-       gept  30.  2003     Sept.  30.  2004     Sept.  30.  2005     Sept.  30.  2006 
duty  Sept  30.  2002  — 


Inspection,  testing.  Monday-Saturday 

certification,  or  and  fiolidays. 

quarantine  of  Sundays 

animals  and  ani- 
mal or  agncul- 
tural  products 

Commercial  airline  Monday-Saturday 

inspection  serv-  and  fiolidays. 

ices.  Sundays 


Total 


$1.13 
0.16 

0.12 
0.08 


$1.49 


S2.57 
0.37 

0.28 
0.18 


$3.20 
0.43 

0.37 
0.22 


$3.51 
0.49 

0.41 
0.25 


$4.14 
0.54 

0.46 
0.29 


S14.55 
1.99 

1.64 

1.02 


$3.40 


$4.22 


$4.66 


S5.43 


$19.20 


This  proposed  rule  has  the  potential 
to  affect  any  private  individual  or 
business  entity  dealing  with  plants, 
animals,  poultry,  germ  plasm,  animal 
products,  organisms,  vectors, 
aquaculture.  or  the  testing  of  these 
items,  including  importers,  exporters, 
brokers,  dealers,  animal  exhibitors, 
laboratories,  universities,  and 
individuals  who  travel  with  their  pets. 
Affected  individuals  and  entities  would 
incur  higher  costs.  The  number  of 
individuals  and  businesses  that  could 
be  adversely  affected  by  this  proposed 
action  would  depend  on  the  ability  of 
any  one  individual  or  business  entity  to 
absorb  the  increased  costs  or  pass  them 
on.  This  information  is  not  available. ' 
However,  in  many  cases,  some  entities 
that  pav  overtime  fees  to  APHIS,  such 
as  brokers,  would  be  unaffected  because 
they  are  able  to  pass  those  fees  on  to 


their  clients.  Furthermore,  the  amount 
of  the  proposed  overtime  rate  increases, 
both  in  absolute  dollar  terms  and  in 
percentage  terms  of  the  dollar  value  of 
the  affected  plants  or  animals,  suggest 
that  the  impact  on  most  individuals  and 
entities  would  be  minimal. 

Small  Entity  Impact 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  their  rules  on  small 
entities,  such  as  small  businesses, 
organizations,  and  governmental 
jurisdictions.  All  entities  affected  by  the 
proposed  overtime  rate  increases,  both 
large  and  small,  would  incur  higher 
costs. 

It  is  reasonable  to  assume  that  most 
businesses  affected  by  this  proposed 
rule  are  small  in  size.  This  is  because 
most  U.S.  businesses  in  general  are 


small,  based  on  the  standards  of  the  U.S. 
Small  Business  Administration  (SBA). 
In  1997,  for  example,  there  were  5.769 
U.S.  firms  in  NAICS  541710,  a 
classification  comprised  of  firms 
primarily  engaged  in  conducting 
research  and  experimental  development 
in  the  physical,  engineering,  or  life 
sciences,  including  agriculture  and 
veterinary:  subjects.  Of  those  5,769 
firms.  4,607  were  in  operation  for  all  of 
1997  and,  of  those, .all  but  28  had  fewer 
than  500  employees,  the  SBA's  small 
entity  criterion  for  firms  in  that  NAICS 
category.-"  Accordingly,  most  of  the 
businesses  potentially  affected  by  this 
proposed  rule  are  likely  to  be  small  in 
size.  However,  for  the  reasons  discussed 
above,  the  proposed  overtime  rate 
increases  would  not  have  a  significant 
economic  impact  on  those  businesses. 


•  I  sers  (if  .APHIS'  services  during  overtime 
periods  are  typlcallv  charged  for  between  3  and  6 
hours  oi  overtime  per  service  request.  As  a  practical 
matter,  therefore,  the  actual  impact  for  users  of  each 
service  request  would  typically  be  3  to  6  limes  the    - 
rate  increase  for  1  hour  of  overtime  service. 
However,  the  year-to-year  hourly  overtime  rale 
mcreases  are  so  low  in  absolute  dollar  terms  that 


these  rate  increases  should  not  cause  most  users  to 
alter  their  planned  imports  and  exports. 

^  Because  this  proposed  rule  is  being  published 
after  the  start  of  FY  2002,  the  FY  2002  column  of 
the  table  projects  additional  revenues  for  only  half 
of  that  fiscal  year,  assuming  that  the  number  of 
overtime  hours  would  be  spread  evenly  throughout 
the  year.  For  FY  2002.  therefore,  we  used  one-half 
the  number  of  annual  overtime  hours  worked 


during  FY  2000  to  calculate  the  additional  revenue 
oeneraled  by  the  proposed  overtime  rates  over  the 
current  rales. 

'  Even  if  a  list  of  the.current  users  of  .^PH1S' 
services  during  overtime  hours  were  availalile. 
those  users  may  be  unwilling,  for  proprietary- 
reasons,  to  provide  the  financial  date  needed  to 
assess  their  ability  to  absorb  the  increased  costs. 

■•  Source;  SBA  and  U.S.  Census  Bureau. 
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Alternatives 

One  alternative  to  this  proposed  rule 
would  be  to  make  no  changes  to  the 
current  overtime  rates  for  inspection, 
laboratory  testing,  certification,  or 
quarantine  services  performed  by  an 
employee  on  a  Sunday  or  holiday  or  any 
time  outside  of  his  or  her  regular  tour 
of  duty.  We  do  not  consider  leaving  the 
current  overtime  rates  unchanged  a 
reasonable  alternative  because  we 
would  not  recover  the  full  cost  for 
providing  these  services  during 
overtime  periods.  This  alternative 
would  place  the  burden  of  increased 
costs  for  overtime  services  on  the 
general  taxpayer  instead  of  the  users  of 
those  services. 

Another  alternative  to  this  proposed 
rule  would  be  to  either  exempt  small 
businesses  from  the  overtime  rate 
increases  or  establish  a  different 
overtime  rate  schedule  for  small 
businesses.  Every  business,  including 
small  businesses,  using  a  government 
service  needs  to  pay  the  cost  of  that 
service,  rather  than  having  other 
businesses  pay  a  disproportionate  share 
or  having  those  costs  passed  on  to  the 
general  public.  Therefore,  we  do  not 
consider  exempting  small  businesses 
from  these  overtime  rates  or  establishing 
a  different  user  fee  schedule  for  small 
businesses  a  viable  option  because  it 
would  not  allow  for  the  full  recover}'  of 
our  costs  from  all  users  of  the  overtime 
services. 

Cost-Benefit  Analysis 

The  benefit  of  user  fees  is  the  shift  in 
the  payment  for  services  from  taxpayers 
as  a  whole  to  those  persons  who  are 
receiving  the  government  service.  While 
taxes  may  not  change  by  the  same 
amount  as  the  change  in  user  fee 
collections,  there  is  a  related  shift  in  the 
appropriation  of  taxes  to  government 
programs  that  allows  those  tax  dollars  to 
be  applied  to  other  programs  that 
benefit  the  public.  Therefore,  there 
would  be  a  relative  savings  to  taxpayers 
as  a  result  of  the  proposed  rule. 

The  administrative  cost  involved  in 
obtaining  these  savings  would  be 
minimal.  APHIS  already  has  a  user  fee 
program  and  a  mechanism  for  collecting 
user  fees  in  place;  this  proposed  rule 


would  simply  update  the  existing  fees 
in  that  system.  Accordingly,  increases  in 
administrative  costs  would  be  small. 
Because  the  savings  to  taxpayers  are 
sufficiently  large  and  the  administrative 
costs  would  be  small,  it  is  likely  that  the 
net  gain  in  reducing  the  burden  on 
taxpayers  as  a  whole  would  outweigh 
the  cost  of  administering  the  user  fee 
program  with  the  updated  user  fees 
contained  in  this  proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule,  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects 

7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

9  CFR  Part  97 

Exports.  Government  employees. 
Imports,  Livestock.  Poultry  and  poultry 


products.  Travel  and  transportation 
expenses. 

9  CFR  Part  130 

Animals.  Birds.  Diagnostic  reagents. 
Exports.  Imports.  Poultry  and  poultr>' 
products.  Quarantine.  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  propose  to  amend  7 
CFR  part  354  and  9  CFR  parts  97  and 
130  as  follows: 

Title  7 — [Amended] 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS:  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
would  be  revised  to  read  as  follows; 

Authority:  7  L.S.C.  2260;  21  U.S.C.  136 
and  i;)6a;  49  U.S.C.  80503;  7  CFR  2.22,  2.80. 
and  371.3. 

2.  In  §  354.1 .  paragraph  (a)  would  be 
amended  as  follows; 

a.  By  revising  the  introductory  text  of 
paragraph  (a)(1) 

b.  By  revising  paragraph  (a)(l)(iii). 

c.  In  paragraph  (a)(2).  by  revising  the 
first  sentence. 

§  354.1     Overtime  work  at  border  ports,  sea 
ports,  and  airports. 

(a)(1)  Any  person,  firm,  or  corporation 
having  ownership,  custody,  or  control  of 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  inspection,  laboraton*' 
testing,  certification,  or  quarantine 
under  this  chapter  and  .'iubchapter  D  of 
chapter  I.  title  9  CFR.  who  requires  the 
services  of  an  employee  of  the  Animal 
and  Plant  Health  Inspection  Ser\ice  on 
a  Sunday  or  holiday,  or  at  any  other 
time  outside  the  regular  tour  of  duty  of 
that  employee,  shall  sufficiently  in 
advance  of  the  period  of  Sunday, 
holiday,  or  overtime  service  request  the 
Animal  and  Plant  Health  Inspection 
Service  inspector  in  charge  to  furnish 
the  service  during  the  overtime  or 
Sunday  or  holiday  period,  and  shall  pay 
the  Government  at  the  rate  listed  in  the 
following  table,  except  as  provided  in 
paragraphs  (a)(l)(i).  (ii).  and  (iii)  of  this 
section; 


Overtime  for  Inspection,  Laboratory  Testing,  Certification,  or  Quarantine  of  Plant.  Plant  Products. 

Animals,  Animal  Products  or  Other  Regulated  Commodities 


Outside  the  employee's  normal  tour  of  duty 


Overtime  rates  (per  hour) 


(Effective  Date 
of  Final  Rule)- 
Sept.  30.  2002 


Oct   1.  2002- 
Sept  30.  2003 


Oct   1   2003- 
Sept  30.  2004 


Oc!   1   2004- 
Sept  30.  2005 


Beginning  Oct. 
1   2005 


Monday  through  Saturday  and  holidays 
Sundays  


S45.00 
59  00 


$46.00 
61  00 


S48  00 
63  00 


S4900 
65  00 


S51  00 
67  00 
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•                      *                       *                       * 
(iii)  The  overtime  rate  to  be  charged  owners  or  operators  of  aircraft  at  airports  of  entry  or  other  places  of  inspection 
as  a  consequence  of  the  operation  of  the  aircraft,   for  work  performed  outside  of  the  regularly  established  hours  of 
service  is  listed  in  the  following  table: 

Overtime  for  Commercial  Airline  Inspection  Services^ 

Outside  the  employee's  normal  tour  of  duty 

Overtime  rates  (per  ho 

ur) 

Oct.  1 ,  2004-     Beginning  Oct. 
Sept.  30,  2005          1 ,  2005 

(Effective  Date      q^,,  1   2002-   '   Oct.  1,2003- 
Sepr30  20)2     ^®P'  ^°'  ^°°^     ^®P'  ^°'  ^°°^  ' 

Mrtnrtau  thrniinh  Rflturriav  and  holidavs              

$36  00                  $37.00                  $39.00                  $40.00                  $41.00 

Sundays  

48.00                    49.00                    51.00                    53.00                    55.00 

1  These  charges  exclude  administrative  overhead  costs. 

(2)  A  minimum  charge  of  2  hours             Title  9— [Amended]                                      animals,  animal  byproducts,  or  other 
shall  be  made  for  any  Sunday  or  holiday                                                                             commodities  or  articles  subject  to 
or  unscheduled  overtime  duty                     PART  97— OVERTIME  SERVICES               inspection,  laboratory  testing, 
performed  by  an  employee  on  a  dav             RELATING  TO  IMPOR 1 S  AND                      certification,  or  quarantine  under  this 
when  no  work  was  scheduled  for  him  or     EXPORTS                                                      subchapter  and  subchapter  G  of  this 
her,  or  which  is  performed  by  an                      3  ^he  authority  citation  for  part  97          chapter,  and  who  requires  the  services 
employee  on  his  or  her  regular  workday      ^^^id  be  revised  to  read  as  fol  ows:             °  ^  employee  of  die  Animal  and  Plant 
beginning  either  at  least  1  hour  before             ^    .     .,     ^  , ,  „  „  „„„„  ,„,,„„  „„,„3,      Health  Inspection  Service  on  a  Sunday 
his  or  her  scheduled  tour  of  duty  or             ,  cf^r'""?  80  a'nS  371  4                                 °^  ^°liday.  or  at  any  other  time  outside 
which  is  not  in  direct  continuation  of            ^■^'< -^^-  ^»"-              ■                                   the  regular  tour  of  duty  of  the  employee, 
the  employee's  regular  tour  of  duty.             ,  ^  Section  97.1  would  be  amended  as       shall  sufficiently  in  advance  of  the 
•  *   *                                                            toliows:                                                         period  of  Sunday  or  holiday  or  overtime 
.        .         ,        .        .                                     a.  By  revising  paragraph  (a)                       service  request  the  Animal  and  Plant 

introductory  text,  and  paragraph  (a)(3).          ^^  inspection  Service  inspector  in 
b.  In  paragraph  (b  ,  by  revising  the                       ^    J^     ■  x.  ^u                    a  oV,o11 
f    t      K                                                         charge  to  furnish  the  service  and  shall 
nrst  sentence.                                                  ^^^  ^^  Government  at  the  rate  listed  in 

§97.1    Overtime  services  relating  to                the  following  table,  except  as  provided 
imports  and  exports.                                         in  paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of 

(a)  Any  person,  firm,  or  corporation         this  section: 
having  ownership,  custody,  or  control  of 

Overtime  for  Inspection,  Laboratory  Testing,  Certification,  or  Quarantine  of  Animals,  Animal  Products  or 

Other  Regulated  Commodities 

• 

Outside  the  employee's  normal  tour  of  duty 

Overtime  rates  (per  hour) 

(Effective  Date     q^,,  ^   2002- 
of  Final  Rule)-     0     j  or,  2003 
Sept  30,  2002     ^®P'  •^"'  "^""^ 

Oct.  1 ,  2003- 
Sept.  30,  2004 



Oct.  1 ,  2004-     Beginning  Oct. 
Sept.  30,  2005          1 ,  2005 

, 1 

Mnnriflu  thrniinh  Raturriav  and  holidavs              

$45.00                  $46.00  !                $48.00 
59.00                    61.00                    63.00 

$49.00  \               $51 .00 

Sundays  

65.00                    67.00 

,♦•♦*** 

(3)  The  overtime  rate  to  be  charged  owners  or  operators  of  aircraft  at  airports  of  entry  or  other  places  of  inspection 
as  a  consequence  of  the  operation  of  the  aircraft,   for  work  performed  outside  of  the  regularly  established  hours  of 
service  is  listed  in  the  following  table: 

Overtime  for  Commercial  Airline  Inspection  Services  ' 

Overtime  rates  (per  hour) 

Outside  the  employees  normal  tour  of  duty 

—     r                                                 ! 

(Effective  Date     q^,,  ^   2002-      Oct.  1,  2003- 
Sept  30  20(!2     ^®P'  ^°'  ^°°^  \  ^^P^'  ^°'  ^°°^ 

Oct.  1 ,  2004-     Beginning  Oct. 
Sept.  30,  2005           1 .  2005 

MnndAv  throunh  Saturdav  and  holidavs                       

$36.00                  $37.00                  $39.00 

$40.00                  $41 .00 

Sundays  

48.00                    49.00                    51.00 

53.00                    55.00 

J — _ *- 

'  These  charges  exclude  administrative  overhead  costs. 

(b)  A  minimum  charge  of  2  hours             or  unsch 
shall  be  made  for  any  Sunday  or  holiday     performe 

eduled  overtime  duty 

d  by  an  employee  on  a  day 

when  no  w 
her,  or  whi 

ork  was  scheduled  for  him  or 
:h  is  performed  by  an 
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employee  on  his  or  her  regular  workday 
beginning  either  at  least  1  hour  before 
his  or  her  scheduled  tour  of  duty  or 
which  is  not  in  direct  continuation  of 
the  employee's  regular  tour  of  duty. 


PART  130— USER  FEES 

5.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  5.542;  7  U.S.C.  1622;  19 
r.S.C,  1306;  21  U.S.C.  102-105,  111,  114, 
114fl.  134a.  134c.  134d.  134f.  136.  and  136a; 
31  U.S.C.  3701.  3716.  3717.  3719.  and  3720.A; 
~  CFR  2,22,  2.80.  and  371.4, 


6,  In  ^  130.7.  paragraph  ia;.  the  tdble 
would  be  re\-ised  to  read  a^  follows: 

§  1 30.7     User  fees  for  import  or  entry 
services  for  live  animals  at  land  border 
ports  along  the  United  States-Canada 
border. 


Type  of  live  animal 


User  fee 


1,  2001- 
30,  2002 


Oct 
Sept 


1    2002- 
30,  2003 


Beginnina  Oct 
1    2003 


Animals  being  imported  into  the  United  States: 
Breeding  animals  (Grade  animals,  except  horses): 

Sheep  and  goats ^. 

Swine '. '.. 

All  others  

Feeder  animals:. 

Cattle  (not  including  calves) 

Sheep  and  calves  

Swine 

Horses  (including  registered  horses),  other  than  slaughter 
and  in-transit. 

Poultry  (including  eggs),  imported  for  any  purpose  ., 

Registered  animals  (except  horses)  

Slaughter  animals  (except  poultry)  

Animals  transiting  i  the  United  States: 

Cattle  

Sheep  and  goats 

Swine 

Horses  and  all  other  animals  


per  head 
per  head 
per  head 

per  head 
per  head 
per  head 
per  head 

per  load  . 
per  head 
per  load 

per  head 
per  head 
per  head 
per  head 


$0,50 

SO  50 

SO  50 

0  75 

0  75 

0  75 

3.25 

3.25 

3  25 

1  50 

1.50 

1  50 

050 

050 

0  50 

025 

0  25 

0  25 

27.00 

2B00 

29  00 

47  00 

48  00 

50  00 

5  50 

5  75 

600 

24  00 

24  00 

25  00 

1  50 

1.50 

1  50 

0  25 

0.25 

0  25 

0.25 

0.25 

0  25 

6  50 

675 

6  75 

^  The  user  tee  in  this  section  will  be  charged  for  in-transit  authonzations  at  the  port  where  the  authorization  services  are  performed   For  addi- 
tional services  provided  by  APHIS,  at  any  port,  the  hourly  user  fee  rate  in  §  130  30  will  apply 

§130.20    [Amended] 

7.  In  §130.20.   paragraph   (b)(1)  would  be  amended  by   removing  the  citation   "'^  130,21(a!"  and  adding  the  citation 
"§  130.30(a)"  in  its  place. 

8.  In  §  130.50,  paragraph  (b)(3)(i),  the  table  would  be  revised  to  read  as  follows: 

§  1 30.50    Payment  of  user  fees. 


(b)  *  *  * 
(3)  *  *  * 
(i)  *   *   * 


Overtime  for  Flat  Rate  User  Fees  ^  2 


Outside  of  the  em- 


Overtime  rates  (per  hour) 


ployee's  normal  tour      (Effective  date      Qct   12002-       Oct   1,2003-       Oct   12004-      Beginning  Oct 
I  Sept  30  2002     ^^P'  ^°'  ^°°^     ^^P'  ^°'  ^^^     ^^P'  ^°  ^°°^  ^    ^°°^ 


Rate  for  inspection,  testing,  certifi- 

Monday-Saturday 

S45  00 

cation  or  quarantine  of  animals. 

and  holidays. 

59.00 

animal  products  or  other  com- 

Sundays   

modities  3 

Rate  for  commercial  airline  inspec- 

Monday-Saturday 

36.00 

tion  services'" 

and  holidays 
Sundays  

48.00 

S46  00 
61  00 


37  00 
49  00 


$48  00 
63.00 


39  00 

51  00 


S4900 
65  00 


40  00 

53  00 


$51  00 

6~00 


41  00 

55  00 


^  Minimum  charge  of  2  hours,  unless  performed  on  the  employee's  regular  workday  and  performed  in  direct  continuation  of  the  regular  workday 
or  begun  within  an  hour  of  the  regular  workday 

2 When  the  2-hour  minimum  applies,  you  may  need  to  pay  commuted  travel  time  (See  §97  l(b)  of  this  chapter  for  specific  intormation  atxjut 
commuted  travel  time.) 

3  See  §97. 1(a)  of  this  chapter  or  7  CFR  354  3  for  details. 

"See  §97. 1(a)(3)  of  this  chapter  for  details 
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Done  in  Washington,  DC.  this  tSth  day  of 
April  2002, 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
IFR  Doc.  02-9827  Filed  4-19-02;  8:45  ami 

BILLING  CODE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PE-2002-28] 

Petition  for  Rulemaking;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petition  for 
rulemaking  received;  request  for 
comments. 


summary:  Although  not  required  under 
part  11  of  Title  14,  Code  of  Federal 
Regulations  (14  CFR).  this  document 
contains  a  summary  of  a  petition  for 
rulemaking  to  amend  certain 
requirements  of  14  CFR.  While  the  FAA 
considers  the  best  course  of  action  on 
this  matter,  we  believe  the  public 
should  be  made  aware  of  this  petition 
for  rulemaking,  and  we  specifically 
request  comments  from  other  aircraft 
manufacturers  who  may  be  experiencing 
problems  similar  to  those  encountered 
by  the  petitioner,  Airbus.  Neither 
publication  of  this  document  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition.  The  facts  presented  in  this 
summary  are  as  presented  by  the 
petitioner. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  22.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11705  at  the 
beginniug  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 


Office  between  9  a.m.  and  5  p.m., 
Mondav  through  Friday,  except  Federal 
holidavs.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review- 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 

Issued  in  Washington.  DC  on  April  8,  2002. 
Donald  P.  Byrne, 
.-{ssistont  Chief  Counsel  for  Regulations. 

Petition  for  Rulemaking 

Docket  No.:  FAA-2002-11705. 

Petitioner:  Airbus. 

Section  of  14  CFR  Affected:  Appendix 
M  to  part  121  and  Appendix  E  to  part 
125  of  14  CFR 

Description  of  Relief  Sought:  The 
rulemaking  implemented  by  FAA  in 
August  of  1997  (62  FR  3836'2) 
substantially  improved  the  requirements 
for  recording  of  up  to  88  parameters  of 
flight  data  for  diagnostic  use  in  the 
event  of  an  accident  or  serious  incident. 
Most  of  the  improvement  in  the 
recording  capability  did  not  directly 
applv  to  Airbus  aircraft,  however, 
because  almost  all  of  the  additional 
parameters  required  by  FAA  had  long 
been  incorporated  into  the  standard 
Airbus  product  specification.  However, 
in  a  few  cases,  the  very  detailed 
specifications  adopted  in  the  FAA  rule 
differed  slightly  from  the  recording 
parameters  that  had  been  implemented 
in  Airbus  aircraft.  In  that  rulemaking,  it 
was  clearly  stated  that  FAA  had  tailored 
that  rule  to  avoid  major  equipment 
redesign  or  retrofits.  The  new 
requirements  are  to  be  met  in  stages, 
with  the  first  34  pareimeters  being 
treated  initially  (at  the  next  heavy 
maintenance  check  after  August  18. 
1999.  but  no  later  than  August  20, 
2001).  followed  by  parameters  35 
through  57  (for  aircraft  manufactured 
after  August  18,  2000,  upon  delivery), 
and  finally  parameters  58  through  88 
(for  aircraft  manufactured  after  August 
19,  2002,  upon  deliverv). 

On  August  24,  1999(64  FR  46117). 
FAA  amended  this  digital  flight  data 
recorder  (DFDR)  resolution  recording 
requirements  for  several  parameters  for 
Airbus  airplanes.  The  amendments 
addressed  only  the  first  34  parameters. 
Similarly,  on  August  24,  2000.  the  FAA 
revised  the  DFDR  regulations  to 
accommodate  several  technical  changes 
related  to  parameters  35  through  57  for 
Airbus. 


Airbus  has  now  completed  its  audit  of 
compliance  requirements  for  Parameters 
58  through  88,  and  finds  three  specific 
technical  issues  of  compliance  for 
which  it  seeks  rule  changes. 
Specifically  Airbus  seeks  minor 
technical  changes  as  specified  herein  to 
the  recording  requirements  for 
parameter  83  (cockpit  trim  control  input 
position — roll),  parameter  84  (cockpit 
trim  control  input  position — yaw),  and 
parameter  88  (cockpit  flight  control 
input  forces — rudder). 

Airbus  notes  that  the  FAA.  in 
adopting  the  new  DFDR  recording 
resolution  requirements  did  not  intend 
to  require  equipment  redesign  or 
retrofit.  The  cockpit  trim  position 
recording  specification  changes  that  are 
requested  would  be  implemented  in 
order  to  comply  with  that  aim.  These 
sensors  have  been  installed  on  Airbus 
aircraft  for  many  years,  and  it  adds  no 
safety  or  analytic  benefit  that  Airbus  can 
identify  to  replace  these  sensors  with 
ones  that  are  literally  compliant  with 
the  regulatory  specifications.  The 
resolution  deviations  sought  are  small, 
and  fully  consistent  with  the  smallest 
increment  employed  in  the  parameters 
employed  for  actual  control  of  the 
respective  flight  control  surfaces. 

With  regard  to  rudder  pedal  forces. 
the  Airbus  implementation  requires  a 
sensor  that  sums  the  rudder  pedal  forces 
from  the  cockpit  pedals,  these  having  no 
independent  breakaway  capability. 
Therefore,  though  the  force  is  accurately 
measured,  the  actual  force  applied  at 
each  pedal  varies  somewhat  with  pedal 
ergonomics,  adjusted  to  account  for  size 
differences  from  person  to  person,  and 
also  with  actual  pedal  position. 
However,  this  shortfall  in  accuracy  does 
not  prohibit  detailed  and  continuous 
high-resolution  determination  of  the 
force  that  is  applied  to  the  rudder 
pedals  so  as  to  permit  diagnosis  of  the 
source  of  movement  of  the  pedals 
themselves  (parameter  14)  and  the  flight 
control  surface  (parameter  17).  In  fact, 
the  inaccuracy  due  to  pedal  position  can 
be  corrected  based  on  the  measurement 
of  parameter  14,  leaving  only  the 
inaccuracy  resulting  from  ergonomic 
adjustment.  If  the  ergonomic  adjustment 
is  known  (based  on  post-accident 
aircraft  examination,  for  example),  it, 
too,  can  be  corrected. 

Specifically,  changes  are  sought  to  the 
recording  requirements  for  the  following 
parameters  as  contained  in  Appendix  M 
to  part  121  and  Appendix  E  to  part  125 
of  14  CFR: 

For  A310  and  A30Q-6  series  aircraft. 
Parameter  83,  cockpit  trim  control  input 
position-roll:  Required  to  be  resolved  to 
0.028  degrees  (0.2%  of  operational  range 
of  ±7  degrees)  but  is  implemented  with 
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a  resolution  of  0.096  degrees.  Note, 
however,  that  this  resolution  is  nearly 
identical  to  the  smallest  increment  used 
in  deflection  of  the  roll  control  surfaces 
for  each  model,  which  is  0.092  degrees 
in  the  A310  aircraft  and  0.091  degrees 
in  the  A300-600  aircraft.  Thus, 
achieving  the  additional  resolution 
would  provide  no  substantive  benefit. 

For  A318/319/320/321  series  aircraft. 
Parameter  84,  cockpit  trim  control  input 
position-yaw:  Required  to  be  resolved  to 
0.08  degrees  (0.2%  of  operational  range 
of  ±20  degrees  but  is  implemented  with 
a  resolution  of  0,088  degrees.  Note, 
however,  that  this  resolution  surpasses 
the  smallest  increment  used  to  deflect 
the  yaw  control  surfaces  for  each  model, 
which  is  0.112  degrees  for  the  A320 
family. 

For  A310,  A300-600.  A318/319/320/ 
321,  A330  and  A340  (except  A340-500 
and  -600  models)  series  aircraft. 
Parameter  88,  cockpit  flight  control 
input  forces-rudder  pedal;  Required  to 
have  accuracy  of  5%  but  is 
implemented  with  an  accuracy  of  2.5%- 
15%,  depending  upon  the  position  of 
the  pedal  adjustment  for  ergonomic 
reasons,  and  the  exact  position  of  the 
pedals  at  the  time  the  force  is  applied. 
These  inaccuracies  arise  from  the 
complex  mechanical  arrangement 
necessary  to  transmit  pedal  forces  to  the 
rudder  control  cables.  There  are  two 
principal  sources  of  this  inaccuracy,  and 
it  is  possible  that  one  or  both  of  them 
may  be  eliminated  in  post-accident 
analysis.  However,  for  the  purpose  of 
compliance  determination,  Airbus  elects 
to  assume  a  worst  case  situation  where 
neither  inaccuracy  can  be  eliminated, 
and  therefore  seeks  this  rule  change. 

The  first  uncertainty  and  largest 
source  of  inaccuracy  is  that  associated 
with  ergonomic  adjustment  of  the  pedal 
position  to  accommodate  pilots  of 
differing  heights.  If  the  pedal  position 
selected  can  in  fact  be  determined  (for 
example  by  examination  of  the  aircraft 
after  an  accident  or  incident),  then  this 
inaccuracy  can  be  eliminated.  The 
second  uncertainty  comes  from  the  fact 
that,  for  a  given  pedal  force,  the 
recorded  force  varies  somewhat 
depending  on  the  position  of  the  rudder 
pedals  when  the  force  is  applied.  If  it  is 
possible  (and  it  should  be  so)  to  use  the 
recorded  rudder  pedal  position  to 
calculate  the  position  inaccuracy  in  post 
accident/incident  review,  then  this 
inaccuracy  can  also  be  eliminated.  Note 
that  the  Resolution  of  this  parameter  as 
recorded  complies  with  the  required 
0.2%  of  full  range,  and  therefore  the 
functionality  of  the  recorded  parameter 
is  not  adversely  affected. 

In  the  appendix  to  its  petition,  Airbus 
submits  specific  proposed  regulatory 


language.  In  Appendix  M  to  part  121 
and  Appendix  E  to  part  125,  Airbus 
requests  that  footnotes  be  added  to  the 
recording  requirements  for  parameters 
83,  84,  and  88.  For  parameter  83,  Airbus 
recommends  the  following  footnote:  For 
A310  and  A300-600  airplanes, 
resolution  =  0.69%  (0.096  degrees).  For 
parameter  64.  Airbus  requests  the 
following  footnote:  For  A318/319/320/ 
321  series  aircraft,  resolution  =  0.22% 
(0.088  degrees).  For  parameter  88, 
Airbus  requests  the  following  footnote: 
For  A310.  A300-600,  A318/319/320/ 
321,  A330  and  A340  (except  A340-500 
and  -600  models)  series  aircraft, 
accuracy  =  15%. 

According  to  Airbus,  the  changes 
requested  are  minor  and  technical  in 
nature,  and  none  would  significantly 
affect  the  ability  of  accident 
investigators  to  perform  their  tasks. 
Additionally.  Airbus  contends  that  the 
changes  would  neither  adversely  affect 
the  safety  of  the  aircraft,  hinder  the 
investigation  of  accidents  or  incidents, 
nor  compromise  the  intent  of  the  DFDR 
rules.  Airbus  states  the  changes  only 
would  account  for  the  differences  in 
Airbus  DFDR  equipment  when 
compared  to  the  precise  regulatory 
requirements. 

Airbus  also  asserts  that  a  large  cost  to 
US  operators  would  obviously  be 
involved  in  redesigning  and  fitting  new 
equipment  to  effect  literal  compliance 
with  the  recording  resolution 
requirements  of  the  current  regulations. 
In  addition,  with  the  deliver}-  of  new 
aircraft  whose  implemented  DFDR 
recording  equipment  differs  from  that 
installed  on  existing  aircraft,  a  second 
set  of  spares  and  additional  record 
keeping  requirements  would  need  to  be 
instituted,  further  increasing  costs  on  an 
ongoing  basis.  These  added  costs  would 
not  be  balanced  by  an  gain  in  safety  or 
investigative  capability  deriving  from 
such  changes.  It  is.  therefore,  in  the 
public  interest  to  make  the  requested 
regulator,'  modifications  so  as  to  obviate 
an  unnecessary.'  and  unproductive 
expenditure  by  US  airlines,  according  to 
Airbus. 

Airbus  requests  that  the  FAA  issue  a 
final  rule  without  notice  and  prior 
public  comment. 

(FR  Doc.  02-9129  Filed  4-19-02;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Pari  540 

[Docket  No.  94-06] 

Financial  Responsibility  Requirements 
for  Nonperformance  of  Transportation 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proceeding  discontinued. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Commission")  published 
a  Notice  of  Proposed  Rulemaking 
("NPR")  in  1994  and  a  Further  Notice  of 
Proposed  Rulemaking  ("FNPR")  in  1996 
that  proposed  to  amend  its  financial 
responsibility  requirements  applicable 
to  passenger  vessel  operators  ("PVOs") 
for  nonperformance  of  transportation.  A 
number  of  comments  were  received  to 
the  FNPR.  Given  significant  changes 
that  have  occurred  in  the  cruising 
industry',  and  the  recent  financial 
difficulties  experienced  by  several 
PVOs,  the  Commission  has  determined 
to  reevaluate  its  requirements-  Separate 
rulemakings  will  be  initiated  for  that 
purpose.  Accordingly,  this  proceeding 
can  be.  and  hereby  is,  discontinued. 

DATES:  This  proceeding  is  discontinued 
as  of  April  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Kusumoto.  Director.  Bureau  of 
Consumer  Complaints  and  Licensing, 
Federal  Maritime  Commission.  800 
North  Capitol  Street.  MV.  Room  970. 
Washington.  DC  20573-0001.  (202)  523- 
5787,  Email:  SandraK@fmc.gov 

SUPPLEMENTARY  INFORMATION: 

An  NPR  was  published  in  the  Federal 
Register  on  March  31.  1994  (59  FR 
15149).  that  proposed  to  amend  46  CFR 
part  540  to  increase  nonperformance 
coverage  for  the  traveling  public  by 
removing  the  SI 5  million  unearned 
passenger  revenue  coverage  ceiling, 
eliminate  the  self-insurance  option  from 
passenger  vessel  operator  section  3 
coverage,  and  adjust  the  sliding  scale 
provision.  After  the  comments  were 
considered  by  the  Commission,  the  NPR 
was  held  in  abeyance  pending  a  further 
examination  of  the  issues  in  a  formal 
Inquir)-.  Docket  No.  94-21,  Inquiry  into 
Alternative  Forms  of  Financial 
Responsibility-  for  S'onperformance  of 
Transportation.  (59  FR  52133) 
("Inquiry")  published  October  26.  1994. 
After  assessing  the  comments  in 
response  to  the  Inquiry,  the  Commission 
issued  an  FNPR  on  June  26,  1996  (61  FR 
33059).  to  specifically  address  some  of 
the  issues  raised  in  comments  to  both 
the  NTR  and  the  Inquiry.  More  recently, 
the  bankruptcies  of  several  PVOs, 
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coupled  with  the  experience  of 
passengers  in  receiving  payment  in 
satisfaction  of  claims,  led  to  a 
reevaluation  of  the  rules  governing  PVO 
coverage  of  unearned  passenger 
revenue.  As  a  result,  the  Commission 
determined  to  initiate  separate 
proceedings  to  take  a  fresh  look  at  these 
and  related  issues.  Therefore,  this 
proceeding  is  hereby  discontinued. 

By  the  Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-9795  Filed  4-19-02;  8:45  am] 
BtUMG  CODE  6730-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highvray  Traffic  Safety 
Administration 

49  CFR  Parts  533 
[Doclwt  No.  2002-11419] 
RIN  2127-AI70 

Correction  to  Request  for  Comments; 
National  Academy  of  Sciences  Study 
and  Future  Fuel  Economy 
Improvements,  IModei  Years  2005-2010 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Correction  to  request  for 
comments. 

SUMMARY:  This  document  contains 
corrections  to  the  request  for  comments 
on  the  National  Academy  of  Sciences 
study  and  future  fuel  economy 
improvements  for  model  years  2005- 
2010.  which  was  published  on 
Thursday,  February  7,  2002  (67  FR 
5767). 

DATES:  The  comment  deadline  remains 
May  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  call  Ken  Katz,  Lead 
Engineer,  Consumer  Programs  Division. 
Office  of  Planning  and  Consumer 
Programs,  at  (202)  366-0846,  facsimile 
(202)  493-2290.  electronic  mail. 
Jtiatz@niifsa.dot.gov.  For  legal  issues, 
call  Otto  Matheke,  Office  of  the  Chief 
Counsel,  at  (202)  366-5263. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  request  for  comments  that  is  the 
subject  of  this  correction  seeks 
information  that  will  assist  the  agency 
in  developing  a  proposal  for  light  truck 
CAFE  standards  for  model  years  beyond 
2004.  NHTSA  ciurently  plans  to  cover 
some  or  all  of  model  years  2005  to  2010 
in  the  proposal.  The  agency  is  seeking 


information  that  will  help  it  assess  the 
extent  to  which  manufacturers  can 
improve  light  truck  fuel  economy 
during  those  years,  the  benefits  and 
costs  to  consumers  of  fuel  economy 
improvements,  the  benefits  to  the  nation 
of  reducing  fuel  consumption,  and  the 
number  of  model  years  that  should  be 
covered  by  the  proposal. 

Need  for  Correction 

As  published,  the  appendix  to  the 
request  for  comments  contains  errors, 
which  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
February  7,  2002  (67  FR  5767)  is 
corrected  in  the  appendix  as  follows: 

On  page  5775,  definition  number  1, 
which  set  forth  a  number  of  definitions 
as  follows:  "  'Automobile,"  'fuel 
economy.'  'manufacturer,'  and  'model 
year,"  have  the  meaning  given  them  in 
Section  501  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  15 
U.S.C.  2001,"  refers  to  a  statutory 
section  that  has  been  recodified. 
Definition  number  1  is  corrected  to  read 
"'Automobile,'  'fuel  economy,' 
'manufacturer,'  and  'model  year,'  have 
the  meaning  given  them  in  Section 
32901  of  Chapter  329  of  Title  49  of  the 
United  States  Code,  49  U.S.C.  32901." 

On  page  5775,  definition  number  3, 
"Basic  engine,"  item  (i)  the 
parenthetical  phrase  "(in  cubic  inches)" 
is  corrected  to  read  "(in  liters)." 

On  page  5775,  definition  number  4, 
"Domestically  manufactured"  which 
stated:  "  Domestically  manufactured'  is 
used  as  defined  in  Section  503(b)(2)(E) 
of  the  Act,"  is  corrected  to  read 
"  'Domestically  manufactured'  is  used  as 
defined  in  Section  32904(b)(2)  of 
Chapter  329,  49  U.S.C.  32904(b)(2)." 

On  page  5775,  definition  number  16. 
"Transmission  class"  contains  a 
typographical  error  in  the  citation  of  the 
regulation  referenced  in  the  definition. 
The  first  sentence  of  the  definition, 
which  stated:  "  Transmission  class'  is 
used  as  defined  in  40  CFR  600.002- 
05(22)(a),"  is  corrected  to  read 
"  'Transmission  class'  is  used  as  defined 
in  40  CFR  600.002-85(a)(22)." 

On  page  5775,  definition  number  17, 
"Truckline,"  which  stated:  "  'Truckline' 
means  the  name  assigned  by  the 
Environmental  Protection  Agency  to  a 
different  group  of  vehicles  within  a 
make  or  car  division  in  accordance  with 
that  agency's  1994  model  year  pickup, 
van  (cargo  vans  and  passenger  vans  are 
considered  separate  truck  lines),  and 
special  purpose  vehicle  criteria"  is 
corrected  to  read,  "  'Truckline'  means 
the  name  assigned  by  the  Environmental 
Protection  Agency  to  a  different  group 


of  vehicles  within  a  make  or  car 
division  in  accordance  with  that 
agency's  2001  model  year  pickup,  van 
(cargo  vans  and  passenger  vans  are 
considered  separate  truck  lines),  and 
special  purpose  vehicle  criteria." 

On  page  5776,  specification  number  3. 
item  f.  which  stated  "Estimated  power 
absorption  unit  (PAU)  setting,  in  hp"  is 
corrected  to  read,  "Estimated  power 
absorption  unit  (PAU)  setting,  in  hp. 
Alternately,  the  total  road  load 
horsepower  at  50  miles  per  hour  can  be 
provided." 

On  page  5776,  specification  number  5. 
inadvertently  skipped  the  letter  d  when 
listing  the  standards  or  equipment  the 
agency  is  seeking  comment  on. 
Specification  number  5  is  corrected  to 
read  as  follows: 

5.  Relative  to  MY  2001  levels,  for  MYs 
2005-2010.  please  provide  information, 
by  truckline  and  as  an  average  effect  on 
a  manufacturer's  entire  light  truck  fleet, 
on  the  weight  and/or  fuel  economy 
impacts  of  the  following  standards  or 
equipment: 

a.  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS  208)  Automatic 
Restraints 

b.  FMVSS  201  Occupant  Protection  in 
Interior  Impact 

c.  Voluntary  installation  of  safety 
equipment  (e.g.,  antilock  brakes) 

d.  Environmental  Protection  Agency 
regulations 

e.  California  Air  Resources  Board 
requirements 

f.  Other  applicable  motor  vehicle 
regulations  affecting  fuel  economy. 

On  page  5776.  specification  number  6; 
the  phrase  "provide  the  requested 
information  for  each  of  items  '6a' 
through  '6o'  is  corrected  to  read 
"provide  the  requested  information  for 
each  of  items  '6a'  through  '6q"'. 

On  page  5777.  specification  number  8, 
the  phrase  "  'a'  through  'k' ".  which 
appears  in  the  first  paragraph  and  the 
third  paragraph,  is  corrected  to  read  "  'a' 
through  'i' ". 

On  page  5777.  specification  number  8. 
item  g.  the  sentence  "Average  PAU 
setting:  Provide  the  value  and  show 
whether  the  value  (or  estimated  value) 
is  based  on  coastdown  testing  (T)  or 
calculated  from  the  vehicle  frontal  area 
(C).  Round  the  PAU  value  to  one 
decimal  Place"  is  corrected  to  read 
"Average  PAU  setting:  Provide  the  value 
and  show  whether  the  value  (or 
estimated  value)  is  based  on  coastdown 
testing  (T)  or  calculated  from  the  vehicle 
frontal  area  (C).  Round  the  PAU  value 
to  one  decimal  Place.  Alternately,  the 
total  road  load  horsepower  at  50  miles 
per  hovir  can  be  provided." 

On  page  5777.  specification  number 
11,  the  sentence  "For  each  new  or 
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redesigned  vehicle  identified  in 
response  to  Question  3  and  each  new 
engine  or  fuel  economy  improvement 
identified  in  your  response  to  Questions 
3,  5,  and  6,  provide  your  best  estimate 
of  the  following,  in  terms  of  constant 
1996  dollars:"  is  corrected  to  read  "For 
each  new  or  redesigned  vehicle 
identified  in  response  to  Question  3  and 
each  new  engine  or  fuel  economy 
improvement  identified  in  your 
response  to  Questions  3,4,5,  and  6, 
provide  your  best  estimate  of  the 
following,  in  terms  of  constant  2001 
dollars:' 

On  page  5777,  specification  number 
12,  the  sentence  "Please  provide 
respondent's  actual  and  projected  U.S. 
light  truck  sales,  4x2  and  4x4,  0-8,500 
lbs.  GVWR  and  8501-10.000  lbs.,  GVWR 
for  each  model  year  from  1996  through 
2002,  inclusive."  is  corrected  to  read 
"Please  provide  respondent's  actual  and 
projected  U.S.  light  truck  sales,  4x2  smd 
4x4,  0-8,500  lbs.  GVWR  and  8501- 
10,000  lbs.,  GVWR  for  each  model  year 
from  2001  through  2004,  inclusive." 

The  corrected  Appendix  is  printed  in 
its  entirety  below: 

Appendix 

/.  Definitions 

As  used  in  this  appendix — 

1.  "Automobile."  "fuel  economy," 
"manufacturer."  and  "model  year,"  have  the 
meaning  given  them  in  Section  32901  of 
Chapter  329  of  Title  49  of  the  United  States 
Code,  49  U.S.C.  32901. 

2.  "Cargo-carrying  volume,"  "gross  vehicle 
weight  rating"  (GVWR),  and  "passenger- 
carrying  volume"  are  used  as  defined  in  49 
CFR  523.2. 

3.  "Basic  engine"  has  the  meaning  given  in 
40  CFR  600.002-85(a)(21).  When  identifying 
a  basic  engine,  respondent  should  provide 
the  following  information: 

(i)  Engine  displacement  (in  liters). 

(ii)  Number  of  cylinders  or  rotors. 

(iii)  Number  of  valves  per  cylinder. 

(iv)  Cylinder  configuration  (V,  in-line.  etc.). 

(v)  Number  of  carburetor  barrels,  if 
applicable. 

(vi)  Other  engine  characteristics, 
abbreviated  as  follows: 
DD — Direct  Injection  Diesel 
ID — Indirect  Injection  Diesel 
TB— Throttle  Body  Fuel  Injection  S.I.  (Spark 

Ignition) 
MP — Multipoint  Fuel  Injection  S.I. 
TD — Turbocharged  Diesel 
TS — Turbocharged  S.I. 
FFS — Feedback  Fuel  System 
2C — Two-stroke  engines 
VVT — Variable  valve  timing 
VVLT — Variable  valve  lift  and  timing 
SOHC — Single  overhead  camshaft 
DOHC — Dual  overhead  camshafts 
CYDA — Cylinder  deactivation 
IVT — Intake  valve  throttling 
CVA — Camless  valve  actuation 
VCR — Variable  compression  ratio 
LBFB — lean  burn-fast  burn  combustion 


4.  "Domestically  manufactured"  is  used  as 
defined  in  Section  32904(b)(2)  of  Chapter 
329.  49  U.S.C.  32904(b)(2). 

5.  "Light  truck"  means  an  automobile  of 
the  type  described  in  49  CFR  Part  523.5. 

6.  A  "model"  of  light  truck  is  a  line,  such 
as  the  Chevrolet  C1500  or  Astro.  Ford  F150 
or  El 50,  (eep  Wrangler,  etc..  which  exists 
within  a  manufacturer's  fieet. 

7.  "Model  Tvpe"  is  used  as  defined  in  40 
CFR600.002-85(a)(19). 

8.  "Percent  fuel  economy  improvements" 
means  that  percentage  which  corresponds  to 
the  amount  by  which  respondent  could 
improve  the  fuel  economy  of  vehicles  in  a 
given  model  or  class  through  the  application 
of  a  specified  technology,  averaged  over  all 
vehicles  of  that  model  or  in  that  class  which 
feasibly  could  use  the  technology  Projections 
of  percent  fuel  economy  improvement  should 
be  based  on  the  assumption  of  maximum 
efforts  by  respondent  to  achieve  the  highest 
possible  fuel  economy  increase  through  the 
application  of  the  technology.  The  baseline 
for  determination  of  percent  fuel  economy 
improvement  is  the  level  of  technology  and 
vehicle  performance  with  respect  to 
acceleration  and  gradeability  for  respondent's 
2001  model  year  light  trucks  in  the 
equivalent  class. 

9.  "Percent  production  implementation 
rate"  means  that  percentage  which 
corresponds  to  the  maximum  number  of  light 
trucks  of  a  specified  class,  which  could 
feasibly  employ  a  given  type  of  technology  if 
respondent  made  maximum  efforts  to  apply 
the  technology  by  a  specified  model  year. 

10.  "Production  percentage"  means  the 
percent  of  respondent's  light  trucks  of  a 
specified  model  projected  to  be 
manufactured  in  a  specified  model  year. 

11.  "Project"  or  "projection"  refers  to  the 
best  estimates  made  by  respondent,  whether 
or  not  based  on  less  than  certain  information. 

12.  "Redesign"  means  any  change,  or 
combination  of  changes,  to  a  vehicle  that 
would  change  its  weight  by  50  pounds  or 
more  or  change  its  frontal  area  or 
aerodynamic  drag  coefficient  by  2  percent  or 
more. 

13.  "Relating  to"  means  constituting, 
defining,  containing,  explaining,  embodying, 
refiecting.  identif\'ing,  stating,  referrmg  to, 
dealing  with,  or  in  any  way  pertaining  to. 

14.  'Respondent  "  means  each 
manufacturer  (including  all  its  divisions) 
providing  answers  to  the  questions  set  forth 
in  this  appendix,  and  its  officers.  emplo\ees, 
agents  or  servants. 

15.  "Test  Weight"  is  used  as  defined  in  40 
CFR  86.082-2. 

16.  "Transmission  class"  is  used  as  defined 
in  40  CFR  600.002-65(22).  When  identifying 
a  transmission  class,  respondent  also  must 
indicate  whether  the  type  of  transmission, 
and  whether  it  is  equipped  with  a  lockup 
torque  converter  (LUTC).  a  split  torque 
converter  (STC).  and/or  a  wide  gear  ratio 
range  (WR)  and  specify  the  number  of 
forward  gears  or  whether  the  transmissions  a 
continuously  variable  design  (CVT).  If  the 
transmission  is  of  a  hybrid  type,  that  should 
also  be  indicated. 

1".  "Truckline  "  means  the  name  assigned 
by  the  Environmental  Protection  .Agency  to  a 
different  group  of  vehicles  within  a  make  or 


car  division  in  accordance  with  that  agency's 
2001  model  year  pickup,  van  (cargo  vans  and 
passenger  vans  are  considered  separate  truck 
lines),  and  special  purpose  vehicle  criteria. 

18.  "Utility  vehicle"  means  a  form  of  light 
truck,  either  two-wheel  drive  (4x2)  or  four- 
wheel  drive  (4x4).  and  is  exemplified  by  a 
Jeep  Wrangler  or  Cherokee,  a  Chevrolet 
Blazer.  Ford  Explorer,  or  a  Toyota  Land 
Cruiser. 

19.  The  term  "van"  is  used  as  defined  in 
40  CFR  86.082-2. 

20.  "Variants  of  existing  engines'  means 
versions  of  an  existing  basic  engine  that 
differ  from  that  engine  in  terms  of 
displacement,  method  of  aspiration, 
induction  system  or  that  weigh  at  least  25 
pounds  more  or  less  than  that  engine. 

//.  Assumptions 

All  assumptions  concerning  emission 
standards,  damageability  regulations,  safety 
standards,  etc..  should  be  listed  and 
described  in  detail  by  the  respondent, 

///.  Specifications 

1.  identify  all  light  truck  models  currently 
offered  for  sale  in  MY  2001  whose 
production  you  project  discontinuing  before 
MY  2005  and  identif\'  the  last  model  year  in 
which  each  will  be  offered 

2  Identifi.  all  basic  engines  offered  by 
respondent  in  MY  2001  light  trucks  which 
respondent  projects  it  will  cease  to  offer  for 
sale  in  light  trucks  before  MY  2005,  and 
identify  the  last  model  year  in  which  each 
will  be  offered. 

3.  Does  the  respondent  currently  project 
offering  for  sale  for  the  time  period  of  MY' 
2005-2010  any  new  or  redesigned  light 
trucks,  including  vehicles  smaller  than  those 
now  produced?  If  so.  provide  the  following 
information  for  each  model  (e.g.  Chevrolet 
C1500.  Ford  F150).  Model  types  which  are 
essentially  identical  except  for  their 
nameplates  (  eg  .  Dodge  Caravan/Plymouth 
Voyager)  may  be  combined  into  one  item  See 
Table  A  for  a  .sample  format;  4x2  and  4x4 
light  trucks  are  different  models. 

a.  Body  types  to  be  offered  for  sale  (e.g., 
regular  cab.  super  cab) 

b.  Description  of  basic  engines,  or  power 
sources  {i.e..  fuel  cell)  including  optional 
horsepower  and  torque  ratings,  if  any: 
displacement;  number  and  configuration  of 
cylinders;  type  of  fuel  injection  system;  fuel 
type;  number  of  valves  per  cylinder,  and 
whether  it  is  2-cycle  or  4-cycle  or  uses 
\ariable  valve  timing. 

c.  Transmission  type  (manual,  automatic, 
number  of  forward  speeds,  hybrid,  overdrive, 
etc..  as  applicable),  including  gear  ratios  and 
final  drive,  alternative  ratios  offered, 
driveline  configuration,  and  special  features 
such  as  torque  converter  lockup  clutches, 
electronic  controls  or  CVT  design. 

d.  (i)  The  range  of  GVW  ratings  to  be 
offered  for  each  body  type. 

(ii)  The  range  of  test  weights  for  each  body 
type. 

e.  All  wheelbases. 

f  Estimated  power  absorption  unit  (PAU) 
setting,  in  hp.  Alternately,  the  total  road  load 
horsepower  at  50  miles  per  hour  can  be 
provided. 
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g.  The  range  of  projected  EPA  composite 
fuel  economies  for  each  body  type  in  the 
initial  model  year  of  production. 

h.  Projected  introduction  date  (model 
year). 

i.  Projected  sales  for  each  model  year  from 
the  projected  year  of  introduction  through 
MY  2010,  expressed  both  as  an  absolute 
number  of  units  sold  and  as  percentage  of  all 
tight  trucks  sold  by  respondent. 

j.  Projections  of: 

(i)  Existing  models  replaced  by  new 
models. 

(ii)  Reduced  sales  of  respondent's  existing 
models  as  a  result  of  the  sale  of  each  of  the 
new  models. 

(iii)  New  sales  not  captured  from  any  of  the 
respondent's  existing  models. 

4.  Does  respondent  project  introducing  any 
variants  of  existing  basic  engines  or  any  new 
basic  engines,  other  than  those  mentioned  in 
your  response  to  Question  3,  in  its  light  truck 
fleete  in  MYs  2005-2010?  If  so.  for  each  basic 
engine  or  variant  indicate: 

a.  The  projected  year  of  introduction, 

b.  Type  [e.g..  spark  ignition,  direct 
injection  diesel,  2-cycle,  alternative  fuel  use). 

c.  Displacement, 

d.  Type  of  induction  system  [e.g.,  fuel 
injection  with  turbocharger.  naturally 
aspirated). 

e.  Cylinder  configuration  (e.g..  V-8,  V-6. 1- 

4). 

f.  Number  of  valves  per  cylinder  [e.g..  2.3. 

4.6). 

g.  Horsepower  and  torque  ratings. 

h.  Models  in  which  engines  are  to  be  used. 
giving  the  introduction  model  year  for  each 
model  if  different  from  "a."  above.  (See  Table 
B  for  a  sample  format.) 

5.  Relative  to  MY  2001  levels,  for  MYs 
2005-2010.  please  provide  inforrhation,  by 
truckline  and  as  an  average  effect  on  a 
manufacturer's  entire  light  truck  fleet,  on  the 
weight  and/or  fuel  economy  impacts  of  the 
following  standards  or  equipment: 

a.  Federal  Motor  Vehicle  Safety  Standard 
(FMVSS  208)  Automatic  Restraints 

b.  FMVSS  201  Occupant  Protection  in 
Interior  Impact 

c.  Voluntary  installation  of  safety 
equipment  [e.g.,  antilock  brakes) 

d.  Environmental  Protection  Agency 
regulations 

e.  California  Air  Resources  Board 
requirements. 

f.  Other  applicable  motor  vehicle 
regulations  affecting  fuel  economy 

6.  For  each  of  the  model  years  2005-2010, 
and  for  each  light  truck  model  projected  to 
be  manufactured  by  respondent  (if  answers 
differ  for  the  various  models),  provide  the 
requested  information  for  each  of  items  "6a" 
through  "6q"  listed  below: 

(i)  description  of  the  nature  of  the 
technological  improvement: 

(ii)  the  percent  fuel  economy  improvement 
averaged  over  the  model: 

(iii)  the  basis  for  your  answer  to  6(ii),  (  e.g.. 
data  from  dynamometer  tests  conducted  by 
respondent,  engineering  analysis,  computer 
simulation,  reports  of  test  by  others): 

(iv)  the  percent  production  implementation 
rate  and  the  reasons  limiting  the 
implementation  rate; 


(v)  a  description  of  the  2001  baseline 
technologies  and  the  2001  implementation 
rate:  and 

(vi)  the  reasons  for  differing  answers  you 
provide  to  items  (ii)  and  (iv)  for  different 
models  in  each  model  year.  Include  as  a  part 
of  your  answer  to  6(ii)  and  6(iv)  a  tabular 
presentation,  a  sample  portion  of  which  is 
shown  in  Table  C. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  benefits  of 
lock-up  or  bypassed  torque  converters, 
electronic  control  of  shift  points  and  torque 
converter  lock-up.  and  other  measures  which 
should  be  described. 

b.  Improved  manual  transmissions. 
Projections  of  percent  of  fuel  economy 
improvement  should  include  the  benefits  of 
increasing  mechanical  efficiency,  using 
improved  transmission  lubricants,  and  other 
measures  (specify). 

c.  Overdrive  transmissions.  If  not  covered 
in  "a"  or  "b"  above,  project  the  percentage 
of  fuel  economy  improvement  attributable  to 
overdrive  transmissions  (integral  or  auxiliary 
gear  boxes),  two-speed  axles,  or  other  similar 
devices  intended  to  increase  the  range  of 
available  gear  ratios.  Describe  the  devices  to 
be  used  and  the  application  by  model, 
engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcase  lubricants  of 
lower  viscosity  or  with  additives  to  improve 
friction  characteristics  or  accelerate  engine 
break-in.  or  otherwise  improved  lubricants  to 
lower  engine  friction  horsepower.  When 
describing  the  2001  baseline,  specify  the 
viscosity  of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill  lubricants. 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine-driven 
accessories  or  accessory  drives.  Typical 
engine-driven  accessories  include  water 
pump,  cooling  fan,  alternator,  power  steering 
pump,  air  conditioning  compressor,  and 
vacuum  pump. 

f.  Reduction  of  tire  rolling  losses,  through 
changes  in  inflation  pressure,  use  of 
materials  or  constructions  with  less 
hysteresis,  geometry  changes  (e.g..  increased 
aspect  ratio),  reduction  in  sidewall  and  tread 
deflection,  and  other  methods.  When 
describing  the  2001  baseline,  include  a 
description  of  the  tire  types  used  and  the 
percent  usage  rate  of  each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered  wheels, 
the  differential  assembly,  wheel  bearings, 
universal  joints,  brake  drag  losses,  use  of 
improved  lubricants  in  the  differential  and 
wheel  bearing,  and  optimizing  suspension 
geometry  (e.g.,  to  minimize  tire  scrubbing 
loss). 

h.  Reduction  of  aerodynamic  drag. 

i.  Turbocharging  or  supercharging. 

j.  Improvements  in  the  efficiency  of  4-cycle 
spark  ignition  engines  including  (1) 
increased  compression  ratio;  (2)  leaner  air-to- 
fuel  ratio:  (3)  revised  combustion  chamber 
configuration;  (4)  fuel  injection;  (5)  electronic 
fuel  metering;  (6)  interactive  electronic 
control  of  engine  operating  parameters  (spark 
advance,  exhaust  gas  recirculation,  air-to-fuel 
ratio);  (8)  variable  valve  timing  or  valve  lift; 
(9)  multiple  valves  per  cylinder;  (10)  friction 
reduction  by  means  such  as  low  tension 


piston  rings  and  roller  cam  followers;  (11) 
higher  temperature  operation;  and  (12)  other 
methods  (specify). 

k.  Naturally  aspirated  diesel  engines,  with 
direct  or  indirect  fuel  injection. 

1.  Turbocharged  or  supercharged  diesel 
engines  with  direct  or  indirect  fuel  injection. 

m.  Stratified-charge  reciprocating  or  rotary 
engines,  with  direct  or  indirect  fuel  injection. 

n.  Two  cycle  spark  ignition  engines. 

o.  Use  of  hybrid  drivetrains. 

p.  Use  of  fuel  cells;  provide  a  thorough 
description  of  the  fuel  cell  technology 
employed,  including  fuel  type  and  power 
output. 

q.  Other  technologies  for  improving  fuel 
economy  or  efficiency. 

7.  For  each  model  of  respondent's  light 
truck  fleet  projected  to  be  manufactured  in 
each  of  MYs  2005-2010,  describe  the 
methods  used  to  achieve  reductions  in 
average  test  weight.  For  each  specified  model 
year  and  model,  describe  the  extent  to  which 
each  of  the  following  methods  for  reducing 
vehicle  weight  will  be  used.  Separate  listings 
are  to  be  used  for  4x2  light  trucks  and  4x4 
light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing  "  of  existing  vehicle  design 
to  reduce  weight  while  maintaining  interior 
roominess  and  comfort  for  passengers,  and 
utility,  i.e.,  the  same  or  approximately  the 
same,  payload  and  cargo  volume,  using  the 
same  basic  body  configuration  and  driveline 
layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body  configuration 
concepts,  which  provides  reduced  weight  for 
approximately  the  same  payload  and  cargo 
volume. 

8.  For  each  model  year  2005-2010.  list  all 
projected  light  truck  model  types  and 
provide  the  information  specified  in  "a" 
through  "i"  below  for  each  model  type. 

The  information  should  be  in  tabular  form, 
with  a  separate  table  for  each  model  year. 
Each  grouping  is  to  be  subdivided  into 
separate  listings  for  models  with  4x2  and  4x4 
drive  systems.  Engines  having  the  same 
displacement  but  belonging  to  different 
engine  families  are  to  be  grouped  separately. 
The  vehicles  are  to  be  sorted  first  by 
truckline,  second  by  basic  engine,  and  third 
by  transmission  type.  For  these  groupings, 
the  average  test  weights  are  to  be  placed  in 
ascending  order.  List  the  categories  in  terms 
"a"  through  "i"  below  in  the  order  specified 
from  left  to  right  across  the  top  of  the  table. 
Include  in  the  table  for  each  model  year  the 
total  sales-weighted  harmonic  average  fuel 
economy  and  average  test  weight  for 
imported  and  domestic  light  trucks  for  each 
truckline  and  for  all  of  the  respondent's  light 
trucks. 

a.  Truckline,  e.g.,  C1500,  F-150,  B-150. 
Model  types  which  are  essentially  identical 
except  for  their  nameplates  (e.g.,  Chevrolet 
S-IO/GMC  S-15  and  Dodge  Caravan/ 
Plymouth  Voyager)  may  be  combined  into 
one  line  item. 

b.  Light  truck  vehicle  type,  e.g..  compact 
pickup,  cargo  van,  passenger  van,  utility, 
truck-based  station  wagon,  and  chassis  cab. 
Other  light  truck  designations,  which  are 
adequately  defined,  can  be  used  if  these  are 
not  suitable. 

c.  Basic  engine:  Include  the  engine 
characteristics  used  in  Definition  3. 
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d.  Transmission  c:lass  (fi.t;..  A3.  L4.  .■\40D. 
M5.  CV'T):  Include  the  characteristics  used  in 
Definition  16. 

e.  Average  ratio  of  engine  speed  to  \'ehif  le 
speed  in  top  gear  (N/A'j.  rounded  to  one 
decimal  place. 

f.  .Average  test  weight. 

g.  .Average  P.M'  setting:  Provide  the  value 
and  show  whether  the  value  (or  estimated 
value)  is  based  on  coastdown  testing  (T)  or 
calculated  from  the  vehicle  frontal  area  (C"). 
Round  the  P.AL'  \alue  to  one  decimal  Place 
Alternately,  the  total  road  load  horsepower  at 
,50  miles  per  hour  can  be  provided. 

h.  Composite  fuel  economy  (Sales 
weighted,  harmonically  averaged  over  the 
specified  vehic  les.  rounded  to  the  nearest  0.1 

mpg)- 

i.  Projected  sales  for  the  vehi('les  described 
in  each  line  item. 

9.  For  each  transmission  identified  in 
response  to  8(d]  above,  provide  a  listing 
showing  whether  the  transmission  is  manual 
or  automatic .  the  gear  ratios  for  the 
transmission,  and  the  models  which  will  use 
the  transmission, 

10.  Indicate  any  MY  2005-2010  light  truck 
model  types  which  have  higher  average  test 
weights  than  comparable  MY  2001  model 
types.  Describe  the  reasons  for  any  weight 
increases  [e.g..  increased  option  content,  less 
use  of  premium  materials)  and  pro\ide 
supporting  justification. 

1 1.  For  each  new  or  redesigned  \ehic:le 
identified  in  response  to  Question  3  and  each 
new  engine  or  fuel  economy  improvement 
identified  in  vour  response  to  Questions  3.  4. 
5.  and  6.  provide  your  best  estimate  of  the 
following,  in  term.s  of  constant  2001  dollars: 


(a)  Total  capital  costs  required  to 
implement  the  new  redesigned  model  or 
improxement  according  to  'he 
implementation  sc  hedules  spt^rified  in  vour 
response.  .Subdivide  the  capital  costs  into 
tooling,  facilities,  launc  h.  and  engineering 
costs. 

(b)  The  maximum  produc  lion  (  apacity, 
expressed  in  units  oi  c  apai  il\  per  year, 
associated  with  the  c:a[)ital  exjieiiditure  in  (a) 
abo\e.  .Specify  the  number  of  production 
shifts  on  whic:h  vour  response  is  based  and 
define  "maximum  capacity"  as  used  in  \our 
answer. 

(c)  The  actual  capac  ity  that  is  planned  to 
be  used  each  \ear  for  each  new/redesigned 
model  or  fuel  ec:onomv  improvement. 

(d)  The  increase  in  \hriable  costs  per 
affec:ted  unit,  based  on  the  production 
\olume  specified  in  (b)  above. 

(e)  The  equivalent  retail  price  increase  per 
affected  vehicle  for  each  new/redesigned 
model  or  impro\ement.  Provide  an  example 
describing  methodology  used  to  determine 
the  equivalent  retail  price  inc;rease. 

12,  Please  provide  respondent's  actual  and 
projec;led  I'.S.  light  truck  sales.  4x2  and  4x4. 
0-8.500  lbs.  GVWR  and  8501-10.000  lbs.. 
CA'WR  for  each  model  year  from  2001 
through  2004.  inclusive.  Please  subdivide  the 
data  into  the  following  vehicle  categories: 

i.  ,Standard  Pickup  Heavy  [e.g..  C2500/ 
,3500,  F-250,'350.  Ram  2500,'3500) 

ii.  Standard  Pickup  Light  [e.g..  C1500,  F- 
156,  Ram  1500) 

iii.  Compact  Pickup  [e.g..  S-10.  Ranger, 
Dakota) 

iv.  Standard  Cargo  \'ans  Heavy  [e.g.. 
G3500.  E-250  350.  B3500) 


v.  Standard  Cargo  Vans  Light  [e.g..  G1500/ 
2500.  E-150,  B1500/2500) 

vi.  Standard  Passenger  Vans  Heavy  (e.g.. 
G3500.  E-250/350.  B3500) 

vii.  Standard  Passenger  Vans  Light  (e.g.. 
G1500/2500,  E-150,  B1500/2500) 

viii.  Compact  Cargo  Vans  [e.g..  Astro, 
Aerostar,  Mini  Ram  Van) 

ix.  Compact  Passenger  Vans  [e.g..  Astro, 
Villager.  Voyager) 

X.  Standard  Utilities  [e.g..  K1500  Tahoe, 
Expedition) 

xi.  Compact  Utilities  [e.g..  Blazer.  Explorer, 
Wrangler,  RAV4) 

xii.  Other  [e.g..  Suburban)  See  Table  D  for 
a  sample  format. 

13.  Please  provide  your  estimates  of 
projected  total  industnV.S.  light  (0-10.000 
lbs.  GVWR)  truck  sales  for  each  model  year 
from  2005  through  2010.  inclusive.  Please 
subdivide  the  data  into  4x2  and  4x4  sales  and 
into  the  vehicle  categories  listed  in  the 
sample  format  in  Table  E. 

14.  Please  provide  your  company's 
assumptions  for  U.S.  gasoline  and  diesei  fuel 
prices  during  2005  through  2010. 

15.  Please  provide  projected  produc:tion 
capacity  available  for  the  North  American 
market  (at  standard  production  rates)  for  each 
of  your  company's  light  truckline 
designations  during  MYs  2005-201C 

16.  Please  provide  your  estimate  of 
production  lead-time  for  new  models,  your 
expected  model  life  in  years,  and  the  number 
of  years  over  which  tooling  costs  are 
amortized. 

Note:  The  parenthetical  numbers  in  Tables 
A  through  E  refer  to  the  items  in  section  III, 
specifications. 


Table  A.— New  Models— Model:  A-1  Standard  Pickup 

[Drivetrain  Configuration:  4x2.  Front  Engine  Rear  Drive] 


Body  type  (3a.) 


Passenger  vol- 
ume, ft  3 


Number  of 
seating  posi- 
tions 


Carao  volume 
'  ft- 


Wheelbase 

(3e,) 


PAU  Setting, 
hp.  (3f.; 


Regular  cab.  short  bed 
Regular  cab.  long  bed  . 
Extended  cab.  long  bed 
Crew  cab,  long  bed 


Engine  options  (3b  ) 


Config.; 
number 
of  cyl 


Fuel 
system 


Hp  ig  RPf^ 
Torque  @  RPM 


160  CIO.  Turbocharged  ■'  1-4 

235  CID  I  V-6 

235CID.  4-valvez  V-6 

285  CID  I  V-8 

■•  Not  available  with  crew  cab 

2  Available  with  automatic  transmission  only 


MPI  140  @  4200  90  <S  3400 

TBI  150  @  3800  125  (§  2800 

MPI  180  @  4500  130  ©  3200 

MPI  200  e  4200  150  ©  3000 


Ratios  (3c.) 


Transmission  type 


Manual  over- 
drive 


Manual 
creeper 


Automattc 

witti 

electronic 

controls 

and  TCLU 


1  st  Gear 
2nd  Gear 
3rd  Gear 
4th  Gear 
5th  Gear 


450 
3  00 
1  75 
1  00 
080 


6  50 
3.60 
1,80 
1.00 


320 
250 
1  50 
1.00 
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Reverse  Gear  ••• 

Torque  Converter 

Axle  

Table  B.— New  Engines 


Body  type  (3a.) 


Regular  Cab.  Short  Bed  . 
Regular  Cab.  Long  Bed  .. 
Extended  Cab,  Long  Bed 
Crew  Cab.  Long  Bed  


Range  of 
GVWR 
(3d.(i)) 


Range  of  test 
weights 
(3d.(ii)) 


Range  of  com- 
posite fuel 
economy  rat- 
ings (3g.) 


6,050-7,000 
6.100-7,200 
6,100-7.400 
6,300-7,800 


4,250-^,500 
4,250-^,500 
4,500-5,000 
4,500-5,000 


16.0-17.5 
16.0-17.2 
15.5-17.0 
14.5-16.5 


Model  year 


2001 

2002 
2004 
2005 


Production 
(3i) 


Share  of 

fleet,  % 

(3i) 


36.000 

78,000 
110,000 
120,000 


Notes 
(3h,  3j) 


10 
13 
14 


Mid-year    introduction.    North    American 
production. 

Extended  cab  introduced. 
Facelift. 


Model  year  (3j, 


New  model  designation 


Model  replaced  or  augmented 


Sales  derived 
from  old  model 


Additional 

sales 
anticipated 


New  Models 


2002  A— Std  Pickup 

2003  '  A— Std  Pickup 


T— Std  Pickup 
T— Std  Pickup 


20,000 
50,000 


10,000 
30,000 


Table  C— Technology  Improvements 


Technological  improvement 


(6a.)  Improved  Auto  Trans.: 

LT-1  

LT-2  

LT-3  

(6b)  Improved  Manual  Trans.; 

LV-1  

U-1   


Percent  fuel  economy  improvement 


Year  of  introduction  by 
model  (4a. /h.) 


Type  (4b.) 


2002— Std  Pickups  i  2-cycle  Diesel 

2004— Std  Vans  ' 


Percent 


Percent  production  share 


7.0 
6.5 
5.0 

1.0 
0.7 


2002 


2003 


0 

0 

10 

5 
0 


004 


15 

0 

30 

5 
0 


2005 


25 
20 
60 

5 
8 


2006 


55 
25 
60 

5 

10 


Valves 


^     ,.        ..      ,  Horse-      '  Torque,  lb- 

Displacement.      ,,,,,,„,  3^3,,,  ,,,.,  |  Confjgu^tion  ,    ^^per  ^        ^^^^^^        «  ^^^^, 

1      r(4t.)      I 


New/Redesigned  Engines 
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Table  D.— Actual  and  Projected  U.S.  Sales  Amalgamated  Motors  2WD  Light  Truck  Sales  Projections 


Model  line 


h- 


Model  year 


2001 


2002 


2003 


2004 


2005 


etc 


0-8.500  Ibs.GVWR: 

Std  PickuD  Heavv                                                    

— ■ ' 1 

43  500       

Sfd  PickuD  Liaht    

509,340     

Comoact  Plckuo                     

120  000  '  

Std  Carao  Van  Heaw 

60,000     

Std  Carao  Van  Liaht                            

20  000     

Compact  Cargo  Van  

Std  Passenaer  Van  Heaw          

29,310     

54  196     

Std  Passenaer  Van  Liaht 

38,900       ^... 

Compact  Passenger  Van 

Std  Utilitv                                                 

30  000 

53,800  

Comoact  Utilitv                                                      

44  000     

other  (Specify) 
8.501-10,000  Lbs.GVWR: 

Std  PickuD  Heaw                      .          

5  500     

Std  Vans  Heaw                                           

4  000     

Other  (Specify) 

Total 

1  012  546 

1  

Table  E.— Total  U.S.  Truck  Sales 


Model  type 


2001 


2002 


2003 


2004 


2005  2002 


2WD  Light  Trucks  

a.  Pickup  

Compact  

Mid-size  

Standard  ■. 

b.  Cargo  Vans 

Compact  

Standard  

c  Passenger  Vans  

Compact  

Standard  

d.  Utilities  

Compact  

Standard  

Pass.  Car  Rased  

Truck  Based  Station  Wagons 

Other  (Specify)  

2.  4WD  Light  Trucks  [Same  Breakout  as  2WD] 

3.  Total  Light  Trucks  [2WD  +  4WD]  


f. 


Dated:  April  16.  2002. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Safety 
Performance  Standards. 

|FR  Doc.  02-9736  Filed  4-17-02:  3:21  pm) 
BILUNG  CODE  4910-59-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunnents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ailings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Meeting 

Pursuant  to  the  Federal  Advisor,' 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advison-  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  May  22.  2002  (8:45  a.m.  to  5  p.m.) 

Location:  George  Washington  University. 
Marvin  Center.  800  21st  Street,  NW.. 
Washington,  DC. 

This  meeting  will  feature  discussion  of 
development  financing  and  the  Millennium 
Challenge  Account  (the  President's  New 
Compact  for  Development).  Participants  will 
have  an  opportunity  to  ask  questions  of  the 
speakers  and  to  discuss  the  issues  in  more 
depth  in  small  groups. 

The  meeting  is  free  and  open  to  the  public. 
Persons  wishing  to  attend  the  meeting  can 
fax  or  e-mail  their  name  to  Larritus  Jackson. 
202-347-9212.  pvcsupport'&datexinc.com. 

Dated:  April  15.2002. 
Noreen  O'Meara, 

Executive  Director.  Advisory  Committee  on 

Voluntary' Foreign  Aid  I  ACVFA). 

(FR  Doc.  02-9783  Filed  4-19-02:  8:45  am) 

BILLING  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Doclcet  No.  02-006N] 

Pathogen  Reduction:  A  Scientific 
Dialogue 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  it  will  hold  a  two-day  symposium 
to  discuss  scientific  data  and  issues 
associated  with  pathogen  reduction  and 
HACCP.  The  purpose  of  the  meeting  is 
to  stimulate  thinking  and  generate  new 
ideas  towards  enhancement  of  the 


Agency's  farm-to-table  approach  for 
ensuring  the  safety  of  meat,  poultn,'.  and 
egg  products. 

Tne  symposium  will  focus  on  analysis 
and  discussion  of  microbial  testing, 
anti-microbial  interventions, 
performance  standards,  and  other 
pathogen-reduction  inspection 
activities.  Panels  chaired  by  members  of 
the  academic  scientific  community  will 
address  questions  such  as  how 
pathogens  enter  the  food  chain,  options 
for  constructing  statistically  sound 
performance  sampling  strategies,  new 
trends  in  microbiology  and  microbial 
ecology,  and  new  technologies  to 
remove  or  inactivate  pathogens  on 
carcasses.  This  symposium  is  one  of  a 
series  of  meetings  being  held  to  discuss 
new  approaches  for  increasing  food 
safety  in  an  HACCP  environment. 
DATES:  The  symposium  is  scheduled  for 
May  6  and  7.' 2002.  It  will  be  held  from 
8  a.m.  to  5  p.m.  on  both  days.  A 
tentative  agenda  is  available  in  the  FSIS 
Docket  Room  and  on  the  FSIS  Web  site 
at  http://fsis.usda.gov. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Georgetown  University  Conference 
Center,  3800  Reservoir  Rd.,  NW., 
Washington.  DC  20057:  telephone  (202) 
687-3200.  FSIS  welcomes  comments  on 
the  topics  to  be  discussed  at  the 
symposium.  Please  send  an  original  and 
two  copies  of  comments  to  the  FSIS 
Docket  Clerk,  Docket  #02-006N,  102 
Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  All 
comments  and  the  official  transcript, 
when  it  is  published,  will  be  available 
in  the  FSIS  Docket  Room  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  Hulebak.  Senior  Advisor  for 
Scientific  Affairs.  FSIS.  at  (202)  720- 
8609  or  by  fax  at  (202)  720-9893.  FSIS 
encourages  attendees  to  pre-register  as 
soon  as  possible  by  contacting  Ms. 
Sheila  lohnson  of  the  FSIS  Planning 
Staff  at  (202)  690-6498  or  by  e-mail  to 
sheila.johnson@usda.gov.  If  a  sign 
language  interpreter  or  other  special 
accommodation  is  necessary,  contact 
Ms.  Johnson  at  the  above  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  administers  the  Federal  Meat 
Inspection  Act.  the  Poultry  Products 
Inspection  Act,  and  the  Egg  Products 
Inspection  Act.  The  Agency's  activities 
are  intended  to  prevent  the  distribution 


in  domestic  and  foreign  commerce  of 
food  that  is  unwholesome,  adulterated, 
or  misbranded.  including  products  that 
may  transmit  diseases  or  that  may  be 
otherwise  injurious  to  health. 

In  recent  years,  the  Agency  has  placed 
increased  emphasis  on  its  public  health 
protection  role.  Throughout  the  1990's. 
the  Agency's  most  important  goal  was 
an  improved  food  safety  inspection 
system,  exemplified  by  the  HACCP 
regulations,  which  are  now  fully 
implemented.  FSIS  has  sought  to 
enhance  the  public  health  by 
minimizing  foodborne  illness  from 
meat,  poultiy%  and  egg  products.  The 
Agency  has  worked  toward  this  goal  by 
encouraging  industry  to  adopt  measures 
intended  to  reduce  pathogens  on  raw- 
products.  In  addition  to  regulator^' 
activities  aimed  at  achieving  this  goal, 
the  Agency  has  sought  to  strengthen  its 
relationships  with  the  scientific 
community  and  with  State  and  Federal 
public  health  agencies,  to  make  food 
safety  information  and  training  available 
to  people  at  each  point  in  the  food 
production  and  marketing  chain,  and  to 
promote  international  cooperation  in 
food  safety. 

The  Agency's  Strategic  Plan  for  2000- 
2005  provides  that  FSIS  will  continue  to 
focus  its  operations  and  resources  on 
food  safety  and  will  continue  to 
strengthen  the  scientific  basis  for  its 
regulatory  activities  and  initiatives. 

The  Symposium 

At  the  public  meeting,  university 
scientists  will  chair  panels  and  facilitate 
dialogue  among  the  panelists  from 
government  and  acaderaia  in 
discussions  about  HACCP  and  pathogen 
reduction  activities.  The  meeting  will 
focus  on  questions  concerning  the  entry 
of  pathogens  into  the  meat  and  poultry 
food  chain  and  the  challenges  that  the 
microbial  ecology  of  meat  and  poultry 
pathogens  present  for  pathogen  control. 
Additional  discussion  will  focus  on 
intervention  strategies  such  as  carcass 
decontamination  and  process  control 
methods,  performance  standards,  and 
microbial  testing. 

Additional  Public  Notification 

FSIS  has  considered  the  potential 
civil  rights  impact  of  this  public 
meeting  notice  on  minorities,  women, 
and  persons  with  disabilities.  FSIS 
anticipates  that  this  notice  will  not  have 
a  negative  or  disproportionate  impact  on 
minorities,  women,  or  persons  with 
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disabilities.  However.  Federal  Register 

notices  are  designed  to  provide 
information  and  receive  public 
comment  on  issues  that  may  lead  to  new 
or  revised  Agency  regulations  or 
instructions.  Public  involvement  in  all 
segments  of  rulemaking  and  policy 
development  is  important. 
Consequently,  women  and  persons  with 
disabilities  are  aware  of  this  notice  and 
informed  about  the  mechanism  for 
providing  their  comment. 

FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via  fax 
to  more  than  300  persons  and 
organizations.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  Web 
page  located  at  http:// 
vvww.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents  and 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups:  allied  health  professionals: 
scientific  professionals,  and  other 
individuals  who  have  requested  to  be 
included.  Through  these  various 
channels,  FSIS  is  able  to  provide 
information  to  a  much  broader,  more 
diverse  audience.  For  more  information 
and  to  be  added  to  the  constituent  fax 
list,  fax  your  request  to  the 
Congressional  and  Public  Affairs  Office 
at (202)  720-5704. 

Done  in  Washington.  DC,  on:  April  11. 
2002. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
[FR  Doc.  02-9690  Filed  4-19-02;  8:45  am] 
BILLING  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Payette  National  Forest,  ID,  Gaylord 
North  Timber  Sale 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA  Forest  Service  will 
prepare  the  Gaylord  North  Timber  Sale. 
The  proposed  action  in  the  HIS  is  to 
manage  timber  stands  to  improve  their 
productivity,  reduce  fire  risk  to  timber 
and  facilities  in  the  Weiser  River 
Canyon,  reduce  severity  of  current  and 
future  insect  and  disease  activity, 
improve  some  compacted  soils,  decrease 
existing  road  levels,  and  provide  wood 
fiber  for  society.  The  selected  alternative 
from  the  decision  notice  (1996)  for  the 


Filly  Creek  and  Rubicon  timber  sales 
will  be  the  basis  for  the  proposed  action 
for  the  Gaylord  North  Timber  Sale  EIS. 
The  EIS  will  analyze  the  effects  of  the 
proposed  action  and  alternatives.  The 
Payette  National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis  and  the  issues  to  address. 
The  agency  gives  notice  of  the  full 
National  Environmental  Policy  Act 
(NEPA)  analysis  and  decision  making 
process  on  the  proposal  so  interested 
and  affected  members  of  the  public  may 
participate  and  contribute  in  the  final 
decision. 

DATES:  Comments  need  to  be  received  in 
writing  by  May  28,  2002. 
ADDRESSES:  Send  written  comments  to 
Faye  L.  Krueger,  District  Ranger. 
Council  Ranger  District.  Payette 
National  Forest.  P.O.  Box  567,  Council. 
Idaho, 83612. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
and  scope  of  analysis  should  be  directed 
to  Michael  Hutchins,  NEPA 
Coordinator,  at  the  above  address,  or  by 
phoneat  (208)  253-0100. 
SUPPLEMENTARY  INFORMATION:  The 
analysis  area  is  about  12  air  miles 
northeast  to  Council,  Idaho.  The 
proposed  project  is  on  the  Council 
Ranger  District  within  the  8,700-acre 
Beaver  Creek  subwatershed  and  the 
7,700-acre  Gaylord/Woodland 
subwatershed,  two  of  six  subwatersheds 
within  the  larger  Upper  Weiser  River 
Watershed.  The  selected  alternative 
from  the  decision  notice  (1996)  for  the 
Filly  Creek  and  Rubicon  timber  sales 
will  be  the  basis  for  the  proposed  action 
for  the  Gaylord  North  Timber  Sale  EIS. 
The  proposed  action  will  be  in 
compliance  with  the  Payette  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan.  1988).  as  amended, 
which  provides  overall  guidance  for 
management  of  this  area. 

The  purpose  and  need  for  activities 
are:  (1)  Provide  wood  fiber  for  society 
and  contribute  to  the  economic  and 
social  well-being  of  many  people  in  the 
surrounding  area  and  other  areas:  (2) 
generate  revenue  to  finance  activities  to 
meet  objectives  in  the  Forest  Plan:  (3) 
manage  timber  stands  to  improve  their 
productivity  and  move  toward  the 
desired  conditions  in  the  Forest  Plan: 
(4)  reduce  fire  risk  to  timber  and 
facilities  within  the  Weiser  River 
Canyon;  (5)  reduce  the  severity  of 
current  and  future  insect  and  disease 
activity  affecting  timber  stands  in  the 
area;  (6)  improve  compacted  soils  on 
skid  trails  and  landings;  (7)  improve  fish 
and  wildlife  habitat,  and  water  quality: 
and  (8)  contribute  to  meeting  the 
Council  Ranger  District's  portion  of  tlie 


Payette  National  Forest  allowable  sale 
quantity  as  established  by  the  Forest 
Plan. 

The  proposal  includes  a  variety  of 
activities  to  meet  the  above  eight 
purpose  and  need  statements.  (1) 
Harvest  about  17  million  board  feet  of 
timber  from  about  2.800  acres  (about 
15%  of  the  project  area).  Har\'est 
prescription  would  consist  of  735  acres 
of  commercial  thinning.  450  acres  of 
sheltenvood  har\'esting.  920  acres  of 
reser\'e  tree  harvesting,  and  695  acres  of 
sanitation  and  salvage  harvesting. 
Yarding  systems  would  consist  of  1.490 
acres  of  tractor  logging.  990  acres  of     • 
skyline  logging,  and  320  acres  of  ~ 
helicopter  logging.  (2)  Plant  about  945 
acres  with  conifer  seedlings.  (3)  Finalize 
construction  of  17.5  miles  of  road,  of 
which  11.6  miles  have  been 
substantially  completed  (some  blading, 
clearing  and  burning  of  slash,  seeding, 
and  gate  installation,  etc.  remain  to  be 
completed),  2.1  miles  have  been 
"pioneered"  (right-of-way  logs  cut  and 
skidded),  and  3.8  miles  have  not  been 
started.  (4)  Following  activities,  keep 
open  the  Beaver  Creek  Road  (#50169), 
Beaver  Creek  Contour  Road  (#50167), 
Vick  Road  (#50176),  loker  Creek  Road 
(#50486),  loker  Creek  Cutoff  Road 
(#50149),  Marlin  Road  (#51495). 
Rubicon  Road  (#50587),  Gavlord  Creek 
Road  (#50171).  Trestle  Pin  Road 
(#51648),  Gay  Pin  Road  (#51694), 
Railroad  Creek  Road  (#50629).  Filly 
Creek  Road  (#50168),  and  the  Filly 
Creek  Contour  Road  (#50179).  (5)' 
Continue  closure  of  the  Beaver  State 
Road  (#51588),  Beaver  Pin  Road 
(#51535).  and  the  Beaver  Gulch  Road 
(#51696)  following  activities.  (6) 
Decommission  about  20  miles  of 
existing  road  about  11  miles  of 
classified  roads  and  9  miles  of  non- 
classified roads),  of  which  13.2  miles 
are  in  riparian  areas,  through  timber  sale 
generated  funds.  (7)  Improve  about  21 
miles  of  existing  roads  by  repairing  road 
surfaces,  ditches,  and  stream  crossing 
and  placing  gravel  on  about  12  miles  or 
unsurfaced  roads.  (8)  Reduce  the  open 
road  density  in  the  area  from  2.8  miles 
of  open  road  per  square  mile  to  2.0 
miles  (a  square  mile  is  generally  a 
section  in  size).  (9)  Extend  Road  #50474 
by  0.7  miles  down  the  ridgeline  on  the 
south  side  of  Gaylord  Creek  to  allow  85 
acres  to  be  skylme  logged  with  the 
requirement  that  long  butts  and  tops 
with  attached  limbs  will  be  yarded  to 
the  landings.  Logging  slash  will  be 
burned  at  these  landings.  (10)  Pile  and 
burn  about  690  acres  (of  which  about 
170  acres  are  within  the  Weiser  River 
canyon)  and  broadcast  bum  about  345 
acres  (of  which  about  90  acres  are 
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within  the  Weiser  River  canyon).  (11) 
Rip  about  70  acres  of  skid  trails  and  55 
acres  of  log  landings  following  timber 
sale  activities.  (12)  Monitor  to  ensure 
accomplishment  of  project  objectives 
and  validate  assumptions.  If  timber  sale 
generated  funds  are  available,  the 
following  additional  activities  would  be 
implemented:  (a)  fence  about  625  acres 
of  regeneration  treatments  on  slopes  less 
than  35  percent  to  exclude  cattle  grazing 
following  reforestation,  (b)  rip  about  80 
acres  of  existing  skid  trails  and  65  acres 
of  existing  log  landings,  and  (c) 
implement  additional  watershed 
restoration  by  using  gully  plugs, 
channel  rerouting,  vegetation  planting, 
and  adding  large  woody  debris  and  fish 
habitat  structures  to  streams. 

The  Forest  Service  will  identify  issues 
the  analysis  should  address.  The 
following  resource  areas  will  likely  need 
to  be  analyzed  in  the^EIS:  (1)  Water 
Quality — The  propos'al  may  increase 
erosion  and  sedimentation  within  the 
analysis  area,  impair  beneficial  uses  of 
water,  and  affect  a  303(d)  listed  stream 
(Weiser  River).  (2)  Fisheries  Resource — 
The  proposal  may  adversely  affect 
aquatic  habitats  for  native  fishes.  (3) 
Forest  Vegetation — Some  timbered 
stands  in  the  project  area  are  susceptible 
to  insects  and  disease,  and  by  fire. 
Timber  stand  structure,  species 
composition,  and  density  have  moved 
away  from  historic  conditions.  The 
proposal  will  alter  vegetation  structure, 
composition,  and  density.  (4)  Fire  and 
Fuels— Risk  of  fire  to  private  lands, 
homes,  powerlines,  and  Highway  95  is 
concentrated  in  the  Weiser  River 
Canyon.  (5)  Wildlife  Resource — The 
proposal  may  affect  abimdance, 
distribution,  and  structure  of  terrestrial 
species  (endangered  and  threatened, 
Payette  National  Forest  sensitive,  and 
management  indicator  species)  and  the 
continued  capability  of  the  watershed  to 
support  viable  populations.  (6)  Roads 
and  Access  Management — The  level  of 
road  reconstruction  and 
decommissioning  needed  to  improve 
aquatic  and  terrestrial  species  may  affect 
some  Forest  users'  ability  to  access  the 
area  by  motorized  vehicle.  (7) 
Economics/Socio-Economics — The 
proposal  has  potential  to  influence 
income  and  jobs. 

A  range  oi  reasonable  alternatives  will 
be  considered.  The  no-action  alternative 
will  serve  as  a  baseline  for  comparison 
of  alternatives.  The  proposed  action  will 
be  considered  along  with  additional 
alternatives  developed  that  meet  the 
purpose  and  need  and  address 
significant  issues  identified  during 
scoping.  Alternatives  may  have  different 
amounts,  locations,  and  types  of  project 
activities. 


Comments  received  in  response  to 
this  notice,  including  the  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  project  record  and 
available  for  public  review. 

A  public  meeting  is  anticipated  to 
occur  following  issuance  of  the  draft 
EIS.  The  public  meeting  will  be 
announced  in  the  Payette  National 
Forest's  newspaper  of  record,  the  Idaho 
Statesman,  Boise,  Idaho. 

The  Forest  Service  is  seeking 
information  and  comments  from  other 
Federal.  State,  and  local  agencies;  Tribal 
governments;  organizations;  and 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  action.  This 
input  will  be  used  in  the  preparation  of 
the  draft  EIS. 

Comments  will  be  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  is  anticipated  to  be  available  for 
public  review  by  Fall  2002.  The 
comment  period  on  the  draft  EIS  will  be 
45  days.  It  is  important  that  those 
interested  in  the  management  of  the 
Payette  National  Forest  participate  at 
that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
ElSs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Ycinkee  Nuclear  Power  Corp.,  v.  NRDC, 
435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  completion  of  the  final 
EIS.  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model,  803  F 
,2d  1016.  1002  (9th  Cir.  1986),  and 
Wisconsin  Heritages,  Inc..  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 


statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  45-day  comment  period 
ends  on  the  draft  EIS,  the  Forest  Service 
will  analyze  comments  received  and 
address  them  in  the  final  EIS.  The  final 
EIS  is  scheduled  to  be  released  in  spring 
2003.  In  the  final  EIS,  the  Forest  Service 
will  respond  to  substantive  comments 
received  during  the  45-day  comment 
period.  The  Responsible  Official  (Forest 
Supervisor,  Payette  National  Forest)  will 
document  the  Gaylord  North  Timber 
Sale  EIS  decision  and  rationale  in  a 
Record  of  Decision  (ROD).  The  decision 
will  be  subject  to  review  under  Forest 
Service  appeal  regulations  36  CFR  part 
215. 

Dated:  April  16,  2002. 
Robert  S.  Giles, 
Acting  Forest  Supervisor. 
[PR  Doc.  02-9723  Filed  4-19-02;  8:45  am) 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Lahaina  Watershed,  Maui  County,  HI 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  15001508)  implementing  the 
procedural  provisions  National 
Environmental  Policy  Act,  the 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service  (USDA. 
NRCS)  gives  notice  that  an 
Environmental  Impact  Statement  (EIS) 
is  being  prepared  for  a  proposed  flood 
prevention  project  in  the  Lahaina 
Watershed,  Maui  County,  Hawaii. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Kaneshiro.  State 
Conservationist,  Natural  Resources 
Conservation  Service,  300  Ala  Moana 
Blvd.,  Room  4118,  Honolulu,  Hawaii, 
96850,  telephone;  (808)  5412600  ext. 
100. 

SUPPLEMENTARY  INFORMATION:  This 
federally-assisted  action  was  supported 
by  an  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
published  in  July  1992.  No 
implementation  actions  were  taken  at 
that  time  due  to  funding  constraints. 
Recent  reevaluation  of  the  project  finds 
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a  changed  project  setting  and  indicates 
that  the  project  may  cause  significant 
impacts  to  the  environment.  As  a  resuU, 
Kenneth  M.  Kaneshiro,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  project  will  be  implemented 
under  authority  of  the  Watershed 
Protection  and  Flood  Prevention  Act 
(Pub.  L.  83-566),  as  amended,  for  the 
purpose  of  flood  prevention.  Sponsoring 
local  organizations  (SLO)  are  the  County 
of  Maui,  Department  of  Public  Works 
and  Waste  Management  and  the  West 
Maui  Soil  and  Water  Conservation 
District. 

Alternatives  under  consideration 
include  a  floodwater  diversion  channel 
that  starts  south  of  Lahainaluna  Road 
and  extends  to  Kauaula  Stream.  The 
proposed  project  also  includes  the 
construction  of  an  inlet  basin,  three  (3) 
sediment  basins,  a  debris  basin  at 
Kauaula  Stream  leading  to  an  outlet  at 
Puamana  channel  and  a  second  outlet  to 
the  south  with  an  additional  sediment 
basin.  Other  alternatives  to  meet  the 
objectives  of  the  flood  prevention 
project  will  be  formulated  and 
evaluated. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement.  All 
wrritten  and  verbal  comments  received 
in  response  to  this  Notice  of  Intent  will 
be  considered  in  determination  of  the 
scope  of  the  environmental  impact 
statement.  The  SLOs  will  be  issuing  an 
Environmental  Impact  Statement 
Preparation  Notice  (EISPN)  pursuant  to 
Hawaii  Revised  Status  (HRS)  Chapter  " 
343  and  have  already  begun  a  public 
participation  process  in  the  affected 
community,  including  public  meetings 
and  compilation  of  a  list  of  interested 
organizations  and  agencies.  This  Notice 
of  Intent  will  be  mailed,  along  with 
background  information  on  the  Lahaina 
Watershed,  to  organizations  and 
agencies  on  the  SLO  mailing  list.  The 
Notice  of  Intent  will  also  be  published 
in  a  local  newspaper  and  in  the  Office 
of  Environmental  Quality  Control's 
Environmental  Notice.  To  the  extent 
practicable.  NEPA  and  HRS  343 
requirements  will  be  coordinated  in  the 
preparation  of  the  EIS  document.  Due  to 
earlier  public  scoping  meetings  held 
during  the  federal  EA  process  and 
ongoing  efforts  by  the  SLOs  to  keep  the 


public  informed  of  this  project,  a  public 
meeting  for  the  expressed  purpose  to 
determine  the  scope  of  the  evaluation  of 
the  project  will  not  be  held. 

Please  provide  comments  to  Kenneth 
M.  Kaneshiro,  State  Conservationist,  at 
the  above  address  or  telephone. 

(Thi.s  activity  is  listed  in  the  Catalogue  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Dated:  April  12.2002. 
Kenneth  M.  Kaneshiro, 
State  Consenvtionist. 
|FR  Doc.  02-9793  Filed  4-19-02;  8:45  am) 
BILUNG  CODE  3210-16-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-557-805] 

Extruded  Rubber  Thread  from 
Malaysia;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  November  6.  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  extruded  rubber  thread  from 
Malaysia  (66  FR  56057).  This  review- 
covers  three  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  (Filati  Lastex  Sdn.  Bhd.,  Heveafil 
Sdn.  Bhd./Filmax  Sdn.  Bhd.  and 
Rubberflex  Sdn.  Bhd.).  The  period  of 
'review  is  October  1. 1999,  through 
September  30.  2000. 

Based  on  our  findings  at  verification 
and  the  identification  of  certain  clerical 
errors,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
results  differ  from  the  preliminary' 
results.  The  final  weighted-average 
dumping  margins  for  the  reviewed  firms 
are  listed  below  in  the  section  entitled 
"Final  Results  of  Review." 
EFFECTIVE  DATE:  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  .14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC,  20230: 
telephone  (202)  482-0656  or  (202)  482- 
3874,  respectively. 


SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  )anuar\-  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2000). 

Background 

On  November  6,  2001,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  extruded  rubber  thread  from 
Malaysia.  See  Extruded  Rubber  Thread 
from  Malaysia;  Preliminary'  Results  of 
Antidumping  DuW  Administrative 
Review.  66  FR  56057  (Nov.  6,  2001). 

In  response  to  the  Department's 
invitation  to  comment  on  the 
preliminar\'  results  of  this  review, 
Heveafil  Sdn.  Bhd./Filmax  Sdn  Bhd. 
(Heveafil)  and  Filati  Lastex  Sdn.  Bhd. 
(Filati)  submitted  comments  on 
December  6.  2001,  regarding  certain 
clerical  errors  in  the  preliminary  results. 
On  December  19,  2001,  we  postponed 
the  final  results  of  this  review  until  no 
later  than  May  6,  2002.  in  order  to  allow 
us  to  conduct  foreign  verifications  for 
Filati.  Heveafil,  and  Rubberflex.  and 
U.S.  verifications  for  Heveafil  and 
Rubberflex.  (The  U.S.  verification  for 
Filati  was  conducted  prior  to  the 
preliminary'  results.)  See  Extruded 
Rubber  Thread  from  Malaysia:  Notice  of 
Extension  of  Time  Limits  for  Final 
Results  of  Antidumping  Dut\- 
Administrative  Review.  66  FR  65471 
(Dec.  19,  2001) 

In  January.  Februar%',  and  March  2002. 
we  conducted  verifications  of  the  sales 
and  cost  data  submitted  by  Filati. 
Heveafil.  and  Rubberflex  After 
verification,  we  gave  interested  parties 
an  opportunity  to  comment  on  our 
preliminary  results  and  verification 
findings,  but  we  did  not  receive  case 
briefs  from  any  party  to  this  proceeding. 
The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
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or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classifiable 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  October 
1. 1999,  through  September  30,  2000. 

Cbanges  Since  the  Preliminary  Results 

Based  on  our  findings  at  verification 
and  the  identification  of  certain  clerical 
errors,  we  have  made  certain  changes  in 
the  margin  calculations.  These  changes 
are  discussed  in  the  May  6,  2002, 
calculation  memoranda  to  the  file 
entitled  "Calculations  Performed  for 
Filati  Lastex  Sdn.  Bhd.  in  the  Final 
Results  of  the  Antidimiping  Duty 
Administrative  Review  on  Extruded 
Rubt}er  Thread  from  Malaysia," 
"Calculations  Performed  for  Heveafil 
Sdn.  Bhd..  Fihnax  Sdn.  Bhd.,  and 
Heveafil  USA,  Inc.  in  the  Final  Results 
of  the  Antidumping  Duty 
Administrative  Review  on  Extruded 
Rubber  Thread  from  Malaysia,"  and 
"Calculations  Performed  for  Rubberflex 
Sdn.  Bhd  in  the  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review  on  Extruded  Rubber  Thread 
from  Malaysia." 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margins  exist  for  the 
period  October  1,  1999,  through 
September  30,  2000: 


Manufacturer/Exporter 

Percentage 
Margin 

Filati  Lastex  Sdn.  Bhd.  ... 
Heveafi)  Sdn.  Bhd./ 

Filmax  Sdn.  Bhd 

Rubberflex  Sdn.  Bhd 

18.52 

0.20 
000 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  importer-  specific 
assessment  rates.  For  Filati  and 
Heveafil,  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  their 
total  entered  value  for  each  importer.  In 
addition,  for  Rubberflex's  constructed 
export  price  sales,  we  divided  the  total 
dumping  margins  for  these  sales  by  their 
total  entered  value  for  the  affiliated 
importer.  We  will  direct  Customs  to 
assess  the  resulting  percentage  margins 
against  the  entered  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries.  However,  we  will  instruct 


Customs  to  liquidate,  without  regard  to 
antidumping  duties,  all  entries  for  any 
importer  for  whom  the  assessment  rate 
is  de  minimis  [i.e..  less  than  0.50 
percent),  pursuant  to  19  CFR 
351.106(c)(2). 

For  Rubberflex's  EP  sales,  we  divided 
the  total  dumping  margins  by  the 
entered  quantity  for  each  importer.  We 
will  direct  Customs  to  assess  these  per- 
unit  amounts  on  all  entries  by  these 
importers. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  efiiective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  extruded  rubber  thread  from  Malaysia 
entered,  or  withdrawn  fix)m  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rates  for  the  reviewed  firms  will  be  the 
rates  shown  above,  except  if  the  rate  is 
less  than  0.50  percent  and,  therefore,  de 
minimis  within  the  meaning  of  19  CFR 
351.106,  the  cash  deposit  rate  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiurer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  15.16 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative     , 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(1}  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 


notification  of  retxim/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  We  are  issuing 
and  publishing  this  determination  and 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act. 

Dated:  April  16,  2002. 
Bernard  T.  Carreiau, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-9807  Filed  4-19-02;  8:45  amj 
BHJJNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freehivater  Crawfish  Tall  Meat  from  the 
People's  Reputiilc  of  China;  Notice  of 
Rnal  Results  of  Antidumping  Duty 
AdminlstFattve  Review,  and  Rnal 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
summary:  On  October  12,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
freshwater  crawfish  tail  meat  from  the 
People's  Republic  of  China  (PRC).  See 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  66  FR  52100  (October  12.  2001). 
•  The  administrative  review  covers  the 
period  September  1, 1999,  through 
August  31,  2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  to  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Maureen  Flannery; 
Office  of  Antidumping/Countervailing 
Duty  Enforcement  VII,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
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telephone  (202)  482-1395  or  (202)  482- 
3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(2000). 

Back^ound 

On  October  12.  2001,  the  Department 
published,  in  the  Federal  Register,  the 

preliminary  results  of  the  antidumping 
duty  administrative  review  on 
freshwater  crawfish  tail  meat  from  the 
PRC.  See  Freshwater  Crawfish  Tail  Meat 
fivm  the  People's  Republic  of  China: 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Preliminary  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  66  PR  52100 
(October  12,  2001).  Since  the 
publication  of  the  preliminary  results, 
the  following  events  have  occiured.  On 
October  29,  2001,  Ningbo  Nanlian 
Frozen  Foods  Company,  Ltd.  (Ningbo 
Nanlian)  and  Louisiana  Packing 
Company  submitted  a  study  on  the 
Spanish  crawfish  industry  published  by 
the  Government  of  Andalucia,  Spain. 
On  November  1,  2001,  Ningbo  Nanlian 
and  Louisiana  Packing  Company,  Fujian 
Pelagic  Fishery  Group  Co.  (Fujian 
Pelagic),  Qingdao  Zhengri  Seafood 
Company,  Ltd.  (Qingdao  Zhengri), 
Yangzhou  Lakebest  Co.  Ltd.  (Lakebest), 
Qingdao  Rirong  Foodstuff  Co.,  Ltd. 
(Qingdao  Rirong),  Yancheng  Haiteng 
Aquatic  Products  &  Foods  Co.,  Ltd. 
(Haiteng),  and  Suquian  Foreign  Trade 
Co.,  Ltd.  (Suquian  FTC),  submitted 
timely  information  on  surrogate  values. 
The  Crawfish  Processors  Alliance,  the 
petitioners,  as  well  as  the  Louisiana 
Department  of  Agricult;u«  &  Forestry 
and  Bob  Odom,  Commissioner,  also 
submitted  timely  information  on 
proposed  surrogate  values  on  November 
1,  2001.  On  November  27.  2001,  we 
received  timely  case  briefs  from  the 
following  respondents:  Lakebest, 
Qingdao  Rirong,  Haiteng,  and  Suqian 
FTC  (collectively,  Lakebest  et  al);  Fujian 
Pelagic,  Huaiyin  30,  Yancheng  Foreign 
Trade,  Ltd.  (YFT),  and  Yancheng  Yaou 
(collectively  Fujian  Pelagic  et  al); 
Ningbo  Nanlian  and  Louisiana  Packing 
Company;  and  Huaiyin  Foreign  Trade 
Corporation  (5)  (Huaiyin  5),  renamed 
Jiangsu  Hilong  International  Trading 
Company  Ltd.,  subsequent  to  the  POR 
(Jiangsu  Hilong).  We  also  received 
comments  from  petitioners.- 


On  December  4,  2001,  we  received 
rebuttal  briefs  from  Lakebest,  et  al; 
Ningbo  Nanlian  and  Louisiana  Packing 
Company;  and  petitioners. 

During  the  week  of  February  25,  2002, 
the  Department  sent  a  team  to  Spain  to 
discuss  with  government  and  industry 
officials  the  study  of  the  Spanish 
freshwater  crawfish  industry  printed  by 
the  Jimta  de  Andalucia,  Consejeria  de 
Agricultura  y  Pesca  (Government  of 
Andalucia,  Department  of  Agriculture 
and  Fisheries)  (the  Spanish  Study). 

On  March  12,  2002,  the  Department 
released  its  reports  regarding  these 
meetings  to  all  interested  parties.  We 
received  comments  from  parties  on 
March  19,  2002,  and  rebuttals  on  March 
21.2002. 

Both  petitioner  and  certain 
respondents  submitted  untimely  new 
factual  information  in  their  surrogate 
value  submissions,  in  comments  on  the 
Department's  Spain  trip  reports,  or  in 
their  briefs.  We  rejected  this  new  factual 
information  pursuant  to  19  CFR 
351.301(b)(2J  and  (c)(3)  and  requested 
that  the  parties  refile  their  comments  on 
the  Department's  Spain  trip  reports, 
surrogate  value  submissions,  and  briefs, 
which  they  did  on  March  21,  2002. 
April  1,  2002,  and  April  2,  2002, 
respectively.  On  March  21,  2002,  April 
1,  2002.  and  April  5,  2002,  objections 
were  filed  by  either  petitioner  or  the 
respondent  party  concerning  the 
Department's  return  of  the  untimely 
new  factual  information.  We  addressed 
the  comments  concerning  the 
Department's  decision  to  reject  these 
submissions  in  two  separate  memos  to 
the  file:  "Memorandum  to  the  File 
Freshwater  Crawfish  Tail  Meat  from  The 
People's  Republic  of  China:  Rejection  of 
New  Factual  Information  Submitted  By 
Petitioner"and  "Memorandum  to  the 
File  Freshwater  Crawfish  Tail  Meat  from 
The  People's  Republic  of  China: 
Rejection  of  New  Factual  Information 
Submitted  By  Ningbo  Nanlian"  (dated 
April  10,  2002). 

On  March  22,  2002,  the  Department 
conducted  a  public  hearing  on  the 
issues  presented  by  interested  parties  in 
their  case  and  rebuttal  briefs. 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
751  of  the  Act. 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  the 
antidumping  duty  order  is  freshwater 
crawfish  tail  meat,  in  all  its  forms 
(whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 


live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10, 
1605.40.10.90,  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary  for  Import 
Administration.  Group  III,  to  Faryar 
Shirzad,  Assistant  Secretary'  for  Import 
Administration:  Issues  and  Decision 
Memorandum  for  the  Final  Results  of 
the  Antidumping  Duty  Administrative 
Review  and  Final  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  of  Freshwater  Crawfish  Tail 
Meat  from  the  People's  Republic  of 
China:  September  I,  1999  through 
August  31,  2000.  dated  April  10,  2002 
(Decision  Memo),  which  is  hereby 
adopted  by  this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations  We  have  also 
corrected  certain  clerical  errors  from  our 
prelimineirv'  results.  Finally,  for  packing 
materials,  we  are  using  updated  Indian 
import  statistics  for  the  period  April 
2000  through  Januar>'  2001.  See  the 
April  10,  2002  memorandum  entitled 
"Packing  Material  Surrogates  Used  for 
the  Final  Results  of  the  1999-2000 
Administrative  Review  of  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China.  '  For  a  discussion  of 
the  issues  and  changes  made  for  each 
company,  refer  to  the  Decision  Memo 
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Partial  Rescission  of  Administrative 
Review 

In  our  preliminary  results,  we 
concluded  that  YFT  did  not  have  any 
sales  to  the  United  States  during  the 
period  of  review,  and  thus  was  not 
entitled  to  a  review  under  section  751  (a 
of  the  Act.  For  a  further  discussion  of 
this  issue,  see  the  relevant  sections  of 
the  Decision  Memo;  see  also 
Memorandum  to  Barbara  E.  Tillman 
through  Maureen  Flanneryfrom  Elfi 
Blum:  Freshwater  Crawfish  Tail  Meat 
from  the  People's  Republic  of  China 
(PRO:  Yancheng  Foreign  Trade,  Ltd. 
(YFT).  formerly  Yancheng  Foreign 
Trade  Corporation  (YFTC):  Intent  to 
Rescind  Administrative  Review 
(September  24,  2001).  After  reviewing 
the  comments  received  with  respect  to 
YFT,  we  have  concluded  that  our 
preliminary  determination  was 
appropriate  because  YFT  had  no  sales  to 
the  United  States  during  the  POR. 
Therefore,  we  are  rescinding  the 
administrative  review  of  YFT. 

Furthermore,  we  did  not  receive  any 
comments  regarding  our  preliminary 
decision  to  rescind  the  review  with 
respect  to  Anhui  Chaohu  Daxin  Meat 
Poultry  Co,  Ltd.;  Anhui  Provincial 
Aquatic  Co.;  Baoluu  Waterstuff  Co., 
Ltd.;  Baoying  Freezing  Plant;  Baoying 
County  Freezing  Plant;  Beijing  Farenco; 
Ever  Concord;  Feidong  Freezing  Plant; 
Fubao  Aquatic  Foodstuff  Co..  Ltd.; 
Fujian  Hualong  Aquatic  Trade 
Development  Co.  Lianjian  Seafood 
Processing  Plant;  Fujian  Hualong 
Aquatic  Trade  Development;  Fuming 
County  Frozen  Food;  Guangzhou  Xinye 
Plastic  Products;  Hengji  Trading  Co.. 
Ltd.;  Hexing  Foodstuff  Co.,  Ltd.;  Hongze 
County  Laoshan  Danxian  Freezing 
Factory;  Hongze  Lake  Green  Food  Co., 
Ltd.;  Hongze  County  Aquatic  Freezing 
Factory;  Hua  Yin;  Huai  Yin;  Huaiyin 
County  Freezing  Factory;  Huaiyin 
Foreign  Economic  Relations  and  Trade 
Committee;  Huaiyin  Foreign  Trade 
Corp.  Shunda  Branch;  Huaiyin  Foreign 
Trade  Corporation;  Huaiyin  Foreign 
Trading;  Huaiyin  Luky  Trade  Corp.; 
Huaiyin  Shunda  Economic  and 
Technology  Trading  Co.;  I  AS 
Forwarding;  Jiangsu  Zhenfeng  Group 
Foodstuff;  Jiangsu  Zhenfeng  Group; 
Jiangsu  Lukang  Foodstuffs;  Jin  Hu 
Foreign  Trading;  Jinghu  Aquatic 
Foodstuff  Processing  Plant;  Jinpeng 
Agriculture  and  By-Product 
Development  Co.;  Laoshan  Brother 
Freezing  Plant;  Liaoning  Limeng 
Exports  &  Imports;  Neptune 
International:  Panwin  Logistics;  Qidong 
Baoluu  Aquatic  Food  Co..  Ltd.;  Qingdao 
Shun  Hang  Forwarding;  Qingshan 
Foodstuff  Co.,  Ltd.;  Rich  Shipping; 


Seatrade  International,  aka  Seatrade 
Enter.;  Shanghai  Guangxum  Trading; 
Toyo  Warehouse,  aka  TKK  Toyo; 
Weishan  Jinmuan  Foodstuff;  Y  &  Z 
International,  aka  Y  &  Z  International 
Trading;  Yancheng  Baolong 
Biochemical  Products,  Co.,  Ltd.; 
Yancheng  Haibao  Foods;  Mr.  Yang  Yi 
Xiang:  Yangzhou  Foreign  Trading; 
Yiaxian  No.  2  Freezing  Factory; 
Yundong  Aquatic  Products  Processing 
Factory;  Yundong  Waterstuff  Processing 
Plant;  Zegao  Daxin  Foodstuff  Freezing 
Plant:  Zegao  Foodstuff  Freezing  Plant; 
Zhenfeng  Foodstuff  Co.;  Zhenfeng 
Group  Food  Co.;  Ocean  Harvest  and 
Nantong  Delu;  Anhui  Cereals,  Oils  & 
Foodstuffs;  Fujian  Hualong  Aquatic 
Trade  Development  Co.  Lianjian 
Seafood  Processing  Plant;  Huaiyin 
Foreign  Trade  Corporation  (1);  Huaiyin 
Foreign  Trade  Corporation  (3);  Mr. 
Edward  Lee:  Lianyungang  Haiwang 
Aquatic  Products  Co.,  Ltd.;  Mr.  Lin 
Zhong  Nan;  Mr.  Ma  Guo  Zhong;  Pacific 
Coast  Fisheries  Corp.;  Shanghai 
Zhongjian  International  Trading; 
Suyang  Shuangyu  Foodstuff  Co.,  Ltd.; 
Mr.  Wei  Wei,  aka  Philip  Wei;  Mr.  Wei 
Zhang,  aka  Zhang  Wei;  Weishan  Hongfa 
Lake  Foodstuff  Co.,  Ltd.,  aka  Weishan 
Fongfa  Lake  Foodstuff;  Yancheng  Fubao 
Aquatic  Food  Co..  Ltd.:  and  Mr.  Yang  Yi 
Xiang.  Therefore,  we  are  rescinding  the 
review  with  respect  to  these  companies. 

In  the  preliminary  results,  the 
Department  determined  that  Qingdao 
Zhengri  and  Yancheng  Seafood  should 
be  treated  as  a  single  entity  for  purposes 
of  this  administrative  review.  Qingdao 
Zhengri  and  Yancheng  Seafood's 
consolidated  supplemental  response 
states  that  Yancheng  Seafood  negotiates 
the  price  with  U.S.  customers  on  behalf 
of  Qingdao  Zhengri.  and  that  Qingdao 
Zhengri  receives  payment  for  such  sales. 
The  sales  for  which  Qingdao  Zhengri 
produced  the  merchandise  account  for  a 
significant  portion  of  Qingdao  Zhengri/ 
Yancheng  Seafood's  reported  U.S.  sales. 
We  also  note  that  in  their  response  to 
the  Department's  questionnaire,  the 
total  volume  and  value  of  sales  for  both 
Qingdao  Zhengri  and  Yancheng  Seafood 
were  consolidated  in  Yancheng 
Seafood's  section  A  response.  See 
Yancheng  Seafood's  January  22,  2001. 
response  to  section  A  of  the 
Department's  questionnaire. 
Furthermore,  the  companies  submitted  a 
consolidated  response  to  sections  C  and 
D  of  the  Department's  questionnaire, 
and  to  the  Department's  supplemental 
questionnaire  for  sections  A.  C.  and  D. 
See  Yancheng  Seafood  and  Qingdao 
Zhengri's  July  23.  2001.  response  to  the 
Department's  supplemental 
questionnaire.  For  the  reasons  cited 


above,  the  Department  is  treating  these 
two  companies  as  a  single  entity  for 
these  final  results. 

In  the  preliminary  results,  the 
Department  erroneously  stated  that  it 
was  preliminarily  rescinding  the  review 
of  Fujian  Pelagic.  To  clarify,  the 
Department  has  conducted  an 
administrative  review  of  Fujian  Pelagic 
for  this  POR. 


Determination  to  Apply  Facts  Available 

The  Department  received  no 
comments  on  its  preliminary 
determination  to  apply  facts  available  to 
Shantou  SEZ  Yangfeng  Marine  Products 
Co.  (Yangfeng  Marine).  Therefore,  we 
have  not  altered  our  decision  to  apply 
facts  available  to  Yangfeng  Marine  for 
these  final  results  of  review. 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  maimer 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  as 
provided  in  section  782(i)  of  the  Act,  the 
Department  shall,  subject  to  section 
782(d)  of  the  Act.  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 

title.  , 

Yangfeng  Marine  failed  to  respond  to 
sections  C  and  D  of  the  Department's 
questionnaire.  As  a  result,  we  were 
unable  to  obtain  the  information 
necessary  to  conduct  a  review. 
Therefore,  in  accordance  with  section 
776(a)(2)(A)  of  the  Act,  we  are  applying 
facts  available  to  Yangfeng  Marine.  See, 
e.g.,  Silicon  Metal  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  63  FR  37850  (July  14. 1998); 
and  Silicon  Metal  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  37850  (July  14. 1998). 
Because  Yangfeng  Marine  failed  to 
provide  section  C  and  D  questionnaire 
responses  on  the  record,  section  782(d) 
does  not  apply.  Further,  absent  these 
sections,  the  Department  cannot 
calculate  export  price  or  normal  value, 
and  thus  any  remaining  information 
cannot  form  the  basis  for  this 
determination  under  section  782(e). 
Therefore,  in  accordance  with  section 
776(a)(2).  we  are  applying  facts 
available  to  Yangfeng  Marine. 

As  noted  above,  we  have  determined 
that  Qingdao  Zhengri  and  Yancheng 
Seafood  should  be  treated  as  a  single 
entity.  Since  Qingdao  Zhengri  did  not 
allow  verification  of  its  portion  of  the 
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consolidated  response,  the  Department 
considers  the  whole  of  the  consolidated 
response  to  be  unverifiable.  Therefore. 
in  accordance  with  section  776(a)(2)(D) 
of  the  Act.  we  are  applying  facts 
available  to  Qingdao  Zhengri/Yancheng 
Seafood.  For  a  discussion  of  why  we  are 
continuing  to  apply  facts  available  to 
Qingdao  Zhengri/Yancheng  Yaou 
Seafood  (Yancheng  Seafood),  see  the 
Decision  Memo  at  Comment  18. 

Section  776(b)  of  the  Act  provides 
that  the  Department  may  apply  adverse 
facts  available  to  a  respondent  when 
that  respondent  fails  to  cooperate  to  the 
best  of  its  ability.  As  noted  above,  in  the 
instant  administrative  review,  Yangfeng 
Marine  and  Qingdao  Zhengri/Yancheng 
Seafood  failed  to  provide  complete  and/ 
or  verifiable  responses.  With  respect  to 
Yangfeng  Marine,  this  company  failed  to 
provide  full  section  C  and  D 
questionnaire  responses.  These 
responses  are  necessary  for  the 
Department  to  calculate  an  accurate 
margin.  Without  section  C  and  D 
information,  the  record  is  devoid  of 
information  concerning  U.S.  sales  and 
factors  of  production.  At  no  time  did 
Yangfeng  Marine  indicate  to  the 
Department  that  it  was  having 
difficulties  complying  with  the 
Department's  requests  for  information, 
nor  did  it  seek  assistance  from  the 
Department.  Therefore,  we  conclude 
that  Yangfeng  Marine  has  failed  to 
cooperate  in  this  review. 

With  respect  to  Qingdao  Zhengri/ 
Yancheng  Seafood,  after  the  Department 
received  a  letter  from  Qingdao  Zhengri 
indicating  that  it  would  not  submit  to 
verification,  the  Department  issued 


Qingdao  Zhengri/Yancheng  Seafood  a 
letter  indicating  that  it  would  not  be 
possible  for  the  Department  to  verify 
only  parts  of  the  companies' 
consolidated  response.  The  letter 
pointed  out  that  if  a  company  objects  to 
verification,  the  Department  will  not 
conduct  verification  and  may  disregard 
any  or  all  information  submitted  by  the 
company  in  favor  of  the  use  of  the  facts 
available.  Qingdao  Zhengri/Yancheng 
Seafood  never  responded  to  the 
Department's  letter,  and  made  no 
subsequent  efforts  to  contact  or  arrange 
verification  with  the  Department. 
Therefore,  we  determine  that  these 
entities  did  not  cooperate  by  acting  to 
the  best  of  their  ability  in  complying 
with  the  Department's  requests  for 
information. 

We  are  treating  all  the  above 
companies,  together  with  all  other  PRC 
companies  that  have  not  established 
that  they  are  entitled  to  separate  rates, 
as  a  single  enterprise  subject  to 
government  control.  Furthermore,  we 
have  determined  the  rate  to  be  applied 
to  this  single  enterprise  is  a  PRC-wide 
rate  based  on  adverse  facts  available,  in 
accordance  with  section  776(b)  of  the 
Act.  Section  776(b)  of  the  Act  states  that 
adverse  facts  available  may  include 
information  derived  from  the  petition. 
the  final  determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  As 
adverse  facts  available,  we  are  using  the 
rate  of  223.01  percent  for  Huaiyin  30. 
the  highest  calculated  rate  in  this 
segment  of  the  proceeding,  which  is  also 
the  highest  rate  from  any  segment  of  the 
proceeding. 


Manufacturer/Exporter 


Ningbo  Nanlian/  HuaiymS  (a.k.a.  Jiangsu  Hilong  Intematlonal  Trading  Company,  Ltd.) 

Yancheng  Haiteng  ' 

Huaiyin  30 „ !!!L.1.!.^.!!!."!!!^!!.!!!1 

Fujian  Pelagic  !".!!!."!!!".!! 

Yangzhou  Lakebest !.!..!!!'!"!""!!.".' 

Suqian  FTC !!!!.!!'!."."!!Il"l.l"i" 

Qingdao  Rirong !.!...!'^'. 

Nantong  Shengfa  

PRC-Wide  Rate  


We  received  documentation  from  the 
U.S.  Customs  service  regarding  entries 
of  crawfish  tail  meat  made  during  the 
POR.  On  January  11.  2002.  we  sent 
letters  to  Huaiyin  5  and  Huaiyin  30, 
stating  that  entry  documentation 
indicated  entries  of  merchandise 
exported  by  them  during  the  POR  that 
had  not  been  reported  by  them  to  the 
Department,  or  that  had  been  reported 
differently  than  shown  on  the  Customs 
documentation.  These  respondents 
indicated  that  certain  entries  of  crawfish 
tail  meat  during  the  POR  purported  to 
have  been  e.xported  by  respondents 
were  not.  in  fact,  exported  by  them.  See 
letter  to  the  Department  from  Huaiyin  5. 
dated  lanuary  18,  2002;  letter  to  the 
Department  from  Huaiyin  5.  dated 
lanuary  25.  2002:  letter  to  the 
Department  from  Ningbo  Nanlian.  dated 
Ianuar>-  25,  2002  (in  support  of  Huaiyin 
5);  and  letter  to  the  Department  from 
Huaiyin  30.  dated  January  16,  2002.  The 
details  of  these  letters  and  the  identity 
of  the  importer(s).  which  Huaiyin  5  and 
Huaiyin  30  deny  they  ever  exported  to, 
are  proprietary;  however,  based  on  the 
information  certified  by  Ningbo 
Nanlian.  Huaiyin  5.  and  Huaivin  30.  we 
conclude  that  these  are  entries  of  subject 
merchandise  from  an  exporter  that  does 
not  have  a  separate  rate,  and  will 
instruct  the  Customs  Service  to 
liquidate  these  entries  at  the  PRC-wide 
rate. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margins  exist  for  the 
period  September  1.  1999  through 
August  31.  2000: 


Time  Period 


Margin  (percent) 


9/r'99-8,'31,'00 
9^1  99-8/31/00 
9/1/99-8/31  00 
9/1/99-a'31'00 
9/1 '99-8/31 '00 
9/1 '99-8/31/00 
9/1/99-8/31 '00 
9/1 '99-8/31/00 
9/1 '99-8/31/00 


62  51 

percent 

6581 

percent 

223  01 

percent 

1 74  04  percent 

41  93  percent 

41  41 

percent 

9.76 

percent 

45  40  percent 

223  01 

percent 

Assessment  of  Antidumping  Duties 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  I'.S.  Customs 
Service.  For  assessment  purposes, 
where  possible,  we  calculated  importer- 
specific  assessment  rates  for  freshwater 
crawfish  tail  meat  from  the  PRC.  We 


divided  the  total  dumping  margins 
(calculated  as  the  difference  between 
normal  value  and  export  price  or 
constructed  export  price)  for  each 
exporter/importer  by  the  total  quantitv 
of  subject  merchandise  sold  by  that 
exporter  to  that  importer  during  the 
POR.  Upon  the  completion  of  this 
review,  we  will  direct  Customs  to 
multiply  the  resulting  quantity-based 
rates  by  the  weight  in  kilograms  of  each 
entry  of  the  subject  merchandise  on  an 
importer-specific  basis  for  the  POR. 


Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
these  final  results  for  this  administrative 
review  for  all  shipments  of  freshwater 
crawfish  tail  meat  from  the  PRC  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  bv  section 
751(a)(2)(C)  of  the  Act:  (1)  For  exporters 
with  separate  rates  listed  above,  we  will 
establish  a  per  kilogram  cash  deposit 
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rate  which  will  be  equivalent  to  the 
companv-specific  cash  deposit 
established  in  this  review  except  that, 
for  firms  whose  weighted-average 
margins  are  less  than  0.5  percent  and 
therefore  de  minimis,  the  Department 
shall  require  no  deposit  of  estimated 
antidumping  duties;  (2)  for  previously- 
reviewed  PRC  and  non-PRC  exporters 
with  separate  rates,  the  cash  deposit  rate 
will  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC-wide  rate, 
223.01  percent;  and  (4)  for  all  other 
non-PRC  exporters  of  the  subject 
merchandise,  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 

duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 

APO  is  a  sanctionable  violation. 
This  administrative  review  and  notice 

are  in  accordance  with  sections 

751(a)(1)  and  777(i)(l)  of  the  Act. 
Dated:  April  10,  2002. 

Faryar  Shirzad. 

Assistant  Secretaryior  Import  Administration 

APPENDIX 


List  of  Issues 

Comment  1:  Use  of  Australia  Bureau  of 

Agriculture  and  Resource  Economics 

(ABARE)  Statistics  or  Mulataga 

Information  to  Value  Live  Crawfish 

Comment  2:  Whether  the  Spanish  Study 

is  a  Reliable  Source  of  Live  Crawfish 

Prices  and  Represents  the  Best  Available 

Information 

Comment  3:  Size  and  Weight  of  Live 

Spanish  Crawfish 


Comment  4:  Whether  Crawfish  Capture 
in  Spain  Is  Performed  with  Unbaited 
Nets 

Comment  5:  Whether  Spanish  Crawfish 
Prices  Are  Aberrational 
Comment  6:  Similarity  of  Spanish  GDP 
to  That  of  China 

Comment  7:  The  Spain  Trip  Versus  the 
Australia  and  Mexico  Trips 
Comment  8:  Use  of  Mexican  Data  as  a 
Surrogate  Value  for  Whole.  Live 
Crawfish 

Comment  9:  Comparability  of 
Economies 

Comment  10:  Suggested  Wet-Dry 
Weight  Conversion  Factor  for  Crawfish 
Scrap,  Based  on  Information  from  an 
Indian  Chitosan  Producer 
Comment  11:  The  Appropriate  Factor 
for  Use  in  Calculating  a  Wet-Dry 
Conversion  Factor 
Comment  12:  Suggested  Wet-Dry 
Weight  Conversion  Ratio  of  50  Percent 
for  Crawfish  Scrap 

Comment  13:  Incorporation  of  a  Wet- 
Dry  Weight  Conversion  Factor  for  Scrap 
for  Yangzhou  Lakebest  (Lakebest) 
Comment  14:  Suqian's  Wet-Dry 
Conversion 

Comment  15:  Suqian's  and  Yancheng 
Haiteng's  Coal  Freight  Expense 
Comment  16:  Rescission  of  Review  for 
Yancheng  Foreign  Trade,  Ltd.  (YFT) 
Comment  17:  The  Department's  Refusal 
to  Review  Certain  Sales  of  Huaiyin 
Foreign  Trade  Corporation  (30)  (Huaiyin 
30) 

Comment  18:  Whether  the  Department 
Improperly  Determined  that  Fujian 
Pelagic  and  Pacific  Coast  are  not 
Affiliated  Parties 

Comment  19:  Whether  the  Department 
Improperly  Applied  Facts  Available  to 
Yancheng  Yaou 

Comment  20:  Single  Rate  for  Huaiyin  5 
and  Ningbo  Nanlian 
Comment  21:  Yancheng  Haiteng's 
Indirect  Selling  Expenses  Ratio 
Comment  22:  Yancheng  Haiteng's 
Marine  Insurance  Factor 
Comment  23:  Certain  Domestic  Parties' 
Status  as  Interested  Parties 
Application  of  the  Continued  Dumping 
and  Subsidy  Offset  Act  of  2000  (Byrd 
Amendment) 
IFR  Doc.  02-9802  Filed  4-l»-02;  8:45  am] 

BILLING  CODE  351(W)S-S 


DEPARTMENT  OF  COMMEflCE 

International  Trade  Administration 

[A-588-846] 

Hot-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  from  Japan:  Extension 
of  Time  Limit  for  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Administrative  Review. 


EFFECTIVE  DATE:  April  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Campau  or  Maureen  Flannery, 
AD/CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington  D.C.  20230; 
telephone:  (202)  482-1395  or  (202)  482- 
3020.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
hi  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(2001). 

SUPPLEMENTARY  INFORMATION:  The 
Department  published  in  the  Federal 
Register  an  antidumping  duty  order  on 
certain  hot-rolled,  flat-rolled,  carbon- 
quality  steel  products  (hot-rolled  steel) 
from  Japan  on  June  29,  1999  (64  FR 
34778).  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  hot-rolled 
steel  on  July  23.  2001  (66  FR  38252). 
The  period  of  review  (POR)  is  June  1, 
2000  through  May  31,  2001.  On 
September  4,  2001.  Kawasaki  -  the  sole 
respondent  in  this  administrative 
review  -  informed  the  Department  that 
it  had  not  made  any  shipments  of 
subject  merchandise  during  the  POR. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act.  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  duty  order  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  the  date  of  publication  of  the 
order.  The  Act  further  provides, 
however,  that  the  Department  may 
extend  the  245-day  period  to  365  days 
if  it  determines  that  it  is  not  practicable 
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fo  complete  the  review  within  the 
foregoing  time  period.  In  this  case,  the 
Department  requires  additional  time  to 
confirm  that  there  have  been  no  entries 
of  subject  merchandise  from  Kawasaki 
during  the  POR.  Therefore,  it  is  not 
practicable  to  complete  this 
administrative  review  within  the  time 
limit  mandated  by  section  751(a)(3)(A) 
of  the  Act.  In  order  to  obtain  further 
information  on  any  possible  entries 
during  the  POR.  the  Department  is 
extending  the  time  limit  for  the 
preliminary  results  by  60  days,  until 
May  1,  2002. 

Dated:  March  1.  2002 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 

|FR  Doc,  02-9804  Filed  4-19-02;  8:45  amj 

BILLING  CODE  351fr-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42a-821] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany:  Notice  of  Final  Results  of 
Changed  Circumstances  Review, 
Revocation  of  the  Antidumping  Duty 
Order,  and  Rescission  of 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  review, 
revocation  of  the  antidumping  duty 
order,  and  rescission  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  On  March  5,  2002.  the 
Department  of  Commerce  published  a 
notice  of  preliminary  results  of  changed 
circumstances  review,  intent  to  revoke 
the  antidumping  duty  order,  and 
preliminary'  rescission  of  antidumping 
duty  administrative  reviews  (67  FR 
9957).  We  are  now  revoking  this  order, 
retroactive  to  September  1,  1999,  based 
on  the  fact  that  the  producers 
accounting  for  substantially  all  of  the 
domestic  like  product  have  expressed  a 
lack  of  interest  in  the  relief  provided  by 
this  order,  dating  back  to  September  1 . 
1999.  We  are  also  rescinding  the 
ongoing  antidumping  duty 
administrative  reviews  covering  the 
periods^eptember  1.  1999,  through 
August  31,  2000,  for  respondent  Koenig 
&  Bauer  AG,  and  September  1,  2000, 
through  August  31,  2001,  for 
respondents  Koenig  &  Bauer  AG  and 
MAN  Roland  Druckmaschinen  AG. 


DATES:  April  22.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Goldberger  or  Irene  Darzenta 
Tzafolias  AD/CVD  Enforcement  Group  I, 
Office  2.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW. 
Washington.  D.C.  20230;  telephone: 
(202) 482-4136  or  (202) 482-0922. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and 
Regulations: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  lanuary  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Background 

On  September  4,  1996.  the 
Department  issued  the  antidumping 
duty  order  on  large  newspaper  printing 
presses  (LNPPs)  from  Germany  (61  FR 
46623).  On  September  24.  2001,  Koenig 
&  Bauer  AG  and  KBA  North  America. 
Inc.  Web  Press  Division  (KBA  NA.  a 
domestic  producer  of  the  subject 
mercandise;  collectively.  K&B) 
requested  that  the  Department  revoke 
the  antidumping  duty  order  on  LNPPs 
from  Germany  through  initiation  of  a 
changed  circumstances  review.  On 
November  2,  2001,  KBA  NA  stated  that 
it  accounts  for  substantially  all  of  the 
production  of  the  domestic  like  product 
and  no  longer  has  an  interest  in  the 
continuation  of  the  antidumping  duty 
order.  In  addition,  prior  to  K&B's 
request,  on  September  19,  2001,  MAN 
Roland  Druckmaschinen  AG  and  MAN 
Roland  Inc.  (collectively.  MAN  Roland), 
a  foreign  producer/exporter  of  the 
subject  merchandise  and  its  U.S. 
affiliate,  requested  that  the  Department 
revoke  the  antidumping  duty  order  on 
LNPPs  from  Germany  through  a 
changed  circumstances  review. 

Based  on  the  information  submitted 
by  KBA  NA  and  KBA  NA's  assertions 
that  it  accounted  for  substantially  all  of 
the  production  of  the  domestic  like 
product  and  had  no  interest  in 
maintaining  the  order,  the  Department 
initiated  a  changed  circumstances 
review  on  November  5,  2001.  [See  Large 
Newspaper  Printing  Presses  and 
Components  Thereof.  Whether 
Assembled  or  Unassembled.  From 
Gennuny:  Notice  of  Initiation  of 


Changed  Circumstances  Hexiew  and 
Consideration  of  Revocation  al  the 
Antidumping  Duty  Order.  66  FR  56798 
(November  13,  2001)  (Initiation  Notice).] 

Following  the  publication  of  the 
Initiation  Notice,  the  petitioner  in  the 
LNPP  proceedings.  Goss  Graphic 
Systems.  Inc.  (Goss)  filed  a  letter  on 
December  21.  2001.  stating  that  it  was 
no  longer  interested  in  participating  in 
any  of  the  current  antidumping 
proceedings  concerning  LNPPs  from 
Germany,  including  the  changed 
circumstances  review,  and  therefore  was 
withdrawing  from  them.  Subsequent  to 
the  filing  of  Goss's  letter,  on  December 
31.  2001.  and  Ianuar>-  8.  2002.  MAN 
Roland  and  K&B.  respectively, 
submitted  letters  urging  the  Department 
to  conclude,  based  on  the  facts  of  the 
record,  that  Goss  is  not  a  domestic 
producer  of  the  subject  merchandise 
and  to  revoke  the  order  on  the  basis  of 
changed  circumstances  with  respect  to 
all  unliquidated  entries  of  the  subject 
merchandise,  including  those  that  are 
subject  to  the  current  administrative 
reviews.  Specifically.  K&B  requested 
that  the  effective  date  of  revocation  of 
the  order  be  September  1.  1999.  On 
Ianuar>'  31,  2002.  MAN  Roland 
specified  an  effective  revocation  date  of 
September  1.  2000.  Consequently,  on 
March  5.  2002.  we  published  a  notice  of 
preliminary  results  of  changed 
circumstances  review  with  the  intent  to 
revoke  the  order,  effective  September  1, 
1999.  and  rescind  the  ongoing 
administrative  reviews  (67  FR  9957) 
{Prelimar\-  Results].  We  invited 
interested  parties  to  comment  on  these 
preliminary  results.  K&B  and  MAN 
Roland  submitted  letters  on  March  14. 
2002.  and  March  15.  2002,  respectively, 
supporting  the  Department's 
preliminary  results. 

Scope  of  Order 

The  products  covered  by  the  order  are 
large  newspaper  printing  presses, 
including  press  systems,  press  additions 
and  press  components,  whether 
assembled  or  unassembled,  whether 
complete  or  incomplete,  that  are  capable 
of  printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 

In  addition  to  press  systems,  the 
scope  of  the  order  includes  the  five 
press  system  components.  They  are:  (1) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor. 
spot  color  and/or  process  (full)  color;  (2) 
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a  reel  tension  paster  (RTF),  which  is  any 
component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capible  of 
cutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format;  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and  (5)  a 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  cr  press 
components.  A  press  addition  is 
comprised  of  a  union  of  one  or  more  of 
the  press  components  defined  ab9ve 
and  the  equipment  necessary  to 
integrate  such  components  into  an 
existing  press  system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
arid  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  and/ or  during  the  installation 
process  in  the  United  States.  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  order.  Also  included 
in  the  scope  are  elements  of  a  LNPP 
system,  addition  or  component,  which, 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of 
any  of  the  five  major  LNPP  components 
of  which  they  are  a  part. 

For  piuposes  of  the  order,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings,  U.S.  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS):  the  term 
"unassembled"  means  fully  or  partially 
unassembled  or  disassembled;  and  (2) 
the  term  "incomplete"  means  lacking 
one  or  more  elements  with  which  the 
LNPP  is  intended  to  be  equipped  in 
order  to  fulfill  a  contract  for  a  LNPP 
system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 


LNPP.  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  order.  Used  presses  are 
also  not  subject  to  this  order.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arm's-length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  this  order  covers  all  current 
and  future  printing  technologies  capable 
of  printing  newspapers,  including,  but 
not  limited  to,  lithographic  (offset  or 
direct),  flexographic,  and  letterpress 
systems.  The  products  covered  by  this 
order  are  imported  into  the  United 
States  under  subheadings  8443.11.10, 
8443.11.50.  8443.30.00.  8443.59.50, 
8443.60.00,  and  8443.90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  may  also  enter  undei  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21.  8471.49.26,  8471.50.40. 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
the  order  is  dispositive. 

Final  Results  of  Changed 
Circumstances  Review  and  Revocation 
of  the  Antidumping  Duty  Order 

Pursuant  to  section  782(h)(2)  of  the 
Act.  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e..  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review.  19  CFR  351.222(g) 
provides  that  the  Department  will 
conduct  a  changed  circumstances 
review  under  19  CFR  351.216,  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  pertains  have  expressed  a  lack 
of  interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  if  other 
changed  circumstances  exist  sufficient 
to  warrant  revocation.  Furthermore,  it  is 
the  Department's  practice  to  revoke  an 
antidumping  duty  order  so  that  the 
effective  date  of  revocation  covers 
entries  that  have  not  been  subject  to  a 
completed  administrative  review.  There 
has  not  been  a  completed  administrative 
review  for  K&B  since  September  1, 
1999,  because  the  Department  deferred 


for  one  year  the  initiation  of  the 
administrative  review  of  K&B  for  the 
period  September  1, 1999.  through 
August  31.  20001.  See  Initiation  Notice. 

As  explained  in  the  Preliminary 
Results,  we  interpret  Goss'  withdrawal 
from  all  of  the  ongoing  LNPP 
proceedings  to  mean  that  Goss  no  longer 
has  interest  in  the  maintenance  of  this 
order.  Both  Goss.  the  original  petitioner, 
and  KBA  NA,  a  U.S.  producer  of  LNPPs 
which  claims  it  accounts  for 
substantially  all  of  the  production  of  the 
domestic  like  product,  are  no  longer 
interested  in  the  maintenance  of  this 
order,  and  no  other  interested  party  has 
filed  any  objection  to  the  revocation  of 
this  order.  Accordingly,  the  Department 
determines  that  the  producers 
accounting  for  substantially  all  of  the 
domestic  like  product  have  expressed  a 
lack  of  interest  in  the  relief  provided  by 
this  order,  and  thus,  sufficient  changed 
circumstances  exist  to  warrant 
revocation  of  the  order.  The  Department 
also  determines  that  the  effective  date  of 
revocation  for  this  order  is  September  1, 
1999,  the  first  day  of  the  review  period 
for  the  1999-2000  administrative  review 
for  K&B.  Therefore,  the  Department  is 
revoking,  effective  September  1, 1999. 
the  order  on  LNPPs  from  Germany  in 
whole,  pursuant  to  sections  751(b)  and 
(d)  and  782(h)  of  the  Act,  as  well  as  19 
CFR  351.216  and  351.222(g). 


Rescission  of  Antidumping 
Administrative  Reviews 

Because  we  are  revoking  the 
antidumping  duty  order  for  the  reasons 
stated  above,  effective  September  1. 
1999,  we  are  rescinding  the  ongoing 
administrative  reviews  of  LNPPs  from 
Germany,  pursuant  to  section  751(d)(3) 
of  the  Act. 
Instructions  to  the  Customs  Service 

In  accordance  with  19  CFR  351.222, 
the  Department  will  instruct  the 
Customs  Service  to  terminate  the 


1  There  has  been  a  completed  administrative 
review  of  the  order  for  MAN  Roland  since  the 
specified  effective  date  of  revocation  (i.e..  covering 
the  period  September  1. 1999.  through  August  31, 
2000)  (see  Large  Newspaper  Printing  Presses  and 
Components  Thereof.  Whether  Assembled  or 
Unassembled,  from  Germany:  Final  Results  of 
Antidumping  Dut^'  Administrative  Review.  67  FR 
2192  (January  16,'2002)):  however,  the  margin 
resulting  from  the  completed  review  for  MAN 
Roland  for  the  period  September  1.  1999,  through 
August  31,  2000.  was  zero,  and  thus, 
notwithstanding  the  Department's  decision  to 
revoke  the  order,  the  Department  would  otherwise 
instruct  the  Customs  Service  to  liquidate  the  entries 
relevant  to  this  review  period  in  the  same  manner 
as  it  would  with  respect  to  revocation  of  the  order 
effective  September  1.  1999  [i.e..  it  would  instruct 
the  Customs  Service  to  liquidate  the  entries  at  issue 
without  regard  to  antidumping  duties).  The 
effective  date  would  have  no  impact  on  MAN 
Roland. 
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suspension  of  liquidation  and  to 
liquidate,  without  regard  to 
antidumping  duties,  all  unliquidated 
entries  of  LNPPs  from  Germany, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
1,  1999,  the  date  first  day  of  the  review- 
period  for  the  1999-2000  administrative 
review  for  K&B.  The  Department  will 
further  instruct  the  Customs  Service  to 
refund  with  interest  any  estimated 
duties  collected  with  respect  to 
unliquidated  entries  of  LNPPs  from 
Germany  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
September  1,  1999,  in  accordance  with 
section  778  of  the  Act.  These 
instructions  will  not  be  issued  until 
either  the  conclusion  of  the  ongoing 
litigation  with  respect  to  the  final 
determination  of  the  Department's  less- 
than-fair-value  investigation  of  LNPPs 
from  Germany,  pursuant  to  which 
entries  have  been  enjoined  from 
liquidation,  or  the  injunction  in  that 
case  is  lifted  or  amended  to  allow 
liquidation  of  entries.  [See  Koenig  &■ 
Bauer  Albert  v.  United  States.  Fed.  Cir. 
Court  No.  00-1387  (CIT  96-10-02298).) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  uhder  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  notice  of  final  results  of  changed 
circumstances  review  and  revocation  of 
the  antidumping  duty  order  is  in 
accordance  with  sections  751(b)  and  (d). 
and  777(i)(l)  of  the  Act  and  19  CFR 
351.216(d)  and  351.222(g).  The  1999- 
2000  and  2000-2001  antidumping  duty 
administrative  reviews  of  LNPPs  from' 
Germany  are  rescinded  in  accordance 
with  section  751(d)(3)  of  the  Act. 


Dated:  .^pril  16.  2002 
Faryar  Shirzad, 

Assistant  Secretan-  for  Import 

Administration. 

(FR  Doc.  02-9806  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-504] 

Porcelaln-on-Steel  Cookware  from 
Mexico:  Final  ResuKs  of  Chaoged 
Circumstances  Antidumping  Duty 
Administrative  Review,  Revocation  of 
the  Antidumping  Duty  Order,  and 
Rescission  of  Administrative  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review,  revocation 
of  the  antidumping  duty  order,  and 
rescission  of  antidumping  duty 
administrative  reviews. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner.  Columbian  Home  Products. 
LLC,  a  U.S.  producer  of  subject 
merchandise  and  an  interested  partv  in 
this  proceeding,  on  Februar>-  14,  2002. 
the  Department  of  Commerce  initiated  a 
changed  circumstances  review  and 
made  a  preliminary  determination  to 
revoke  the  antidumping  duty  order  on 
porcelain-on-steel  cookware  from 
Mexico.  During  the  course  of  this 
proceeding,  we  have  determined  that 
the  producer  accounting  for  all  or 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  pertains  does  not  have  an  interest 
in  maintaining  the  order.  Consequently, 
we  are  revoking  the  order  on  porcelain- 
on-steel  cookware  from  Mexico.  In 
addition,  we  are  rescinding  the  ongoing 
administrative  reviews  of  this  order. 
These  reviews  cover  the  periods 
December  1.  1999,  through  November 
30,  2000,  and  December  1.  2000, 
through  November  30,  2001. 
DATES:  April  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Kate  Johnson.  Office 
of  AD/C\T)  Enforcement  Group  I.  Office 
2,  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NVV.  Washington. 
D.C.  20230;  telephone:  (202)  482-4007 
or  (202)  482-4929.  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and 
Regulations: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 


unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
2001). 

Background 

On  January  30.  2002.  the  petitioner. 
Columbian  Home  Products.  LLC 
(Columbian),  requested  that  the 
Department  revoke  the  antidumping 
duty  order  on  porcelain-on-steel 
cookware  from  Mexico  as  of  December 
1,  1995.  stating  that  it  no  longer  has  an 
interest  in  maintaining  this  order. 
Columbian  is  a  domestic  interested 
party  and  is  the  successor  company  to 
the  petitioner  in  the  less-fhan-fair-value 
investigation.  Columbian  stated  that  it  is 
the  only  U.S.  producer  of  porcelain-on- 
steel  cookware.  and  therefore,  it 
accounts  for  "substantially"  all  of  the 
production  of  the  domestic  like 
product."  within  the  meaning  of  section 
782(h)(2)  of  the  Act. 

Based  on  the  information  submitted 
by  Columbian  and  its  assertions  that  it 
accounted  for  substantially  all  of  the 
production  of  the  domestic  like  product 
and  had  no  interest  in  maintaining  the 
order,  the  Department  determined  that 
there  was  sufficient  evidence  of  changed 
circumstances  to  warrant  a  review 
under  section  751(b)ll)  of  the  Act.  19 
CFR  351, 222(g)  and  19  CFR  351.216. 
Because  of  the  pending  administrative 
reviews,  we  determined  that  expedited 
action  was  warranted,  and  we  combined 
the  notices  of  initiation  and  preliminarv 
results  in  accordance  with  19  CFR 
351.221(c)(3)(ii),  Consequently.'on 
Februar\-  25.  2002.  we  published  a 
notice  of  initiation  of  a  changed 
circumstances  review  and  preliminary 
results  of  review  with  intent  to  revoke 
the  order  and  rescind  the  ongoing 
administrative  reviews.  See  Porcelain- 
on-Steel  Cookware  from  Mexico. 
Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  to  Revoke  the  Order  and  to 
Rescind  Administrative  Reviews.  67  FR 
8523  {Initiation  S'otice).  In  the  Initiation 
Xotice  we  allowed  interested  parties  an 
opportunity  to  submit  comments  for 
consideration  in  this  review, 

On  March  4.  2002.  respondents  Cinsa, 
S.A.  de  C.V  and  Esmaltaciones  de  Norte 
America  S.A,  de  C.V.  urged  the 
Department  to  affirm  the  preliminar\' 
results  in  its  Final  Results  of  Changed 
Circumstances  Review, 

Scope  of  Order 

The  products  covered  by  this  order 
are  porcelain-on-steel  cookware. 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
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All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  subheading  7323.94.00. 
Kitchenware  currently  classifiable 
under  HTSUS  subheading  7323.94.00.30 
is  not  subject  to  the  order.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Final  Results  of  Changed 
Circumstances  Review  and  Revocation 
of  the  Antidumping  Duty  Order 

Pursuant  to  section  782(h)(2)  of  the 
Act,  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  [i.e..  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circumstances  sufficient  to 
warrant  a  review.  19  CFR  351.222(g) 
provides  that  the  Department  will 
conduct  a  changed  circumstances 
review  under  19  CFR  351.216,  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be      . 
revoked)  pertains  have  expressed  a  lack 
of  interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  if  other 
changed  circimistances  exist  sufficient 
to  warrant  revocation. 

The  Department  finds  that  the 
producer  accounting  for  all  of  the 
domestic  like  product  to  which  the 
order  pertains  has  expressed  a  lack  of 
interest  in  the  relief  provided  by  this 
order,  dating  back  to  December  1, 1995. 
On  the  facts  of  this  case,  sufficient 
changed  circumstances  exist  to  warrant 
revocation  of  the  order.  Therefore, 
effective  December  1,  1995,  the 
Department  is  revoking  the  order  on 
porcelain-on-steel  cookware  from 
Mexico  in  whole,  pursuant  to  sections 
751(b)  and  (d)  and  782(h)  of  the  Act.  as 
well  as  19  CFR  351.216  and  19  CFR 
351.222(g). 

Rescission  of  Antidumping 
Administrative  Reviews 


On  November  13.  2001,  the 
Department  published  in  the  Federal 
Register  (66  FR  56799)  the  preliminar\' 
results  of  the  14th  administrative  review 
for  the  period  December  1,  1999. 
through  November  30,  2000.  On  January 
29.  2002,  the  Department  published  in 
the  Federal  Register  (67  FR  4236)  a 
notice  of  initiation  of  the  15th 


administrative  review  for  the  period 
December  1,  2000,  through  November 
30,  2001.  Because  we  are  revoking  the 
order  for  the  reason  stated  above, 
effective  December  1,  1995.  we  are  also 
rescinding  the  ongoing  administrative 
reviews  of  porcelain-on-steel  cookware 
from  Mexico  pursuant  to  section 
751(d)(3)  of  the  Act. 

Instructions  to  Customs  Service 

The  Department,  in  accordance  with 
19  CFR  351.222(g)(4).  expects  to  instruct 
the  Customs  Service  to  terminate  the 
suspension  of  liquidation  and  to 
liquidate,  without  regard  to 
antidumping  duties,  all  unliquidated 
entries  of  porcelain-on-steel  cookware 
from  Mexico,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  1.  1995.  We  will  further 
instruct  the  Customs  Service  to  refund 
with  interest  anv  estimated  duties 
collected  with  respect  to  unliquidated 
entries  of  porcelain-on-steel  cookware 
from  Mexico  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  1.  1995.  in  accordance 
with  section  778  of  the  Act.  The 
instructions  covering  the  period 
December  1.  1995.  through  November 
30.  1999.  will  not  be  issued  until  the 
dismissal  of  the  ongoing  litigation  with 
respect  to  the  administrative  reviews  of 
porcelain-on-steel  cookware  from 
Mexico,  pursuant  to  which  entries  have 
been  enjoined  from  liquidation.  We  will 
instruct  the  Customs  Service  to 
terminate  the  suspension  of  liquidation 
and  to  liquidate,  without  regard  to 
antidumping  duties,  all  unliquidated 
entries  of  porcelain-on-steel  cookware 
from  Mexico,  entered,  or  withdrawn 
from  warehouse,  for  consumption 
during  the  periods  December  1,  1999, 
through  November  30.  2000.  and 
December  1 .  2000.  through  November 
30.  2001,  upon  publication  of  this 

notice. 

This  notice  also  serves  as  a  remmder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  changed  circumstances  review, 
revocation  of  the  antidumping  duty 
order,  and  notice  are  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  19  CFR  351.216(d)  and 
351.222(g).  The  rescission  of  the  1999- 
2000  and  2000-2001  antidumping  duty 


administrative  reviews  of  porcelain-on- 
steel  cookware  from  Mexico  is  in 
accordance  with  section  751(d)(3)  of  the 
Act. 

Dated:  April  16.  2002 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-9805  Filed  4-19-02;  8;4.i  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-821-802] 

Notice  of  Extension  of  Time  Limits  of 
the  Preliminary  Results  of 
Administrative  Review  of  Agreement 
Suspending  the  Antidumping 
Investigation  of  Uranium  from  the 
Russian  Federation,  as  Amended 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  of  the  Preliminary  Results  of 
Administrative  Review. 


SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  by  120  days  for  the 
preliminary  results  of  the  administrative 
review  of  the  Agreement  Suspending 
the  Antidumping  Investigation  of 
Uranium  from  the  Russian  Federation, 
as  Amended. 

EFFECTIVE  DATE:  April  22,  2002, 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ellison  or  James  Doyle:  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  N.W.,  Washington  DC  20230; 
telephone:  (202)  482-5811  or  (202)  482- 
0159.  respectively. 
SUPPLEMENTARY  INFORMATION: 
Extension  of  Preliminary  Results: 

The  Department  published  its  notice 
of  initiation  of  this  review  in  the  Federal 
Register  on  November  21,  2001  (66  FR 
58432).  The  Department's  preliminary 
results  are  currently  due  on  July  3.  2002. 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930  ("the  Act"),  as  amended  by  the 
Uruguay  Round  Agreements  Act,  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
245--day  period  to  issue  its  preliminary 
resuhs  by  an  additional  120  days. 
Because  of  the  complex  and  novel 
issues  presented  by  this  review,  it  is 
impracticable  for  the  Department  to 
complete  its  analysis  within  the  245  day 
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time  frame  provided  under  section 
751(a)(3)(A)  of  the  Act.  Completion  of 
the  preliminary  results  within  this 
period  is  impracticable  for  the  following 
reasons:  (1)  This  is  the  first 
administrative  review  of  this  suspension 
agreement,  raising  a  number  of  issues  of 
first  impression;  (2)  the  agreement  has 
been  in  force  since  October  1992, 
making  a  particularly  enormous 
quantity  of  information  subject  to 
review;  (3)  the  agreement  has  been 
amended  four  times,  thereby 
complicating  the  analysis;  and  (4) 
analysis  of  the  Russian  uranium 
industry  will  be  complicated  due  to  the 
complexity  of  uranium  transactions  in 
Russia  and  the  high  degree  of 
integration  between  Russia's  nuclear 
power  and  uranium  production  entities, 
and  government. 

The  Department  is  therefore 
extending  the  preliminary  results  due 
date  by  120  additional  days  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act.  The  new  due  date  for  the 
preliminary  results  is  October  31,  2002. 

Dated;  April  12.  2002 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 

[FR  Doc.  02-9803  Filed  4-19-02;  8:45  am] 

BILUNG  CODE  351fr-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  041502A] 

Marine  Fisheries  Advisory  Committee; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration(NOAA), 

Commerce. 

ACTION:  Notice  of  publicmeetings. 

summary:  The  Marine  Fisheries 
Advisory  Committee  (MAFAC)  will 
meet  May  7  through  9,  2002. 
DATES:  The  meetings  are  scheduled  as 
follows: 

1.  May  7,2002,  9  a.m.-5  p.m. 

2.  May  8,  2002,  9  a.m.-5  p.m. 

3.  May  9,  2002,  8  a.m.-4  p.m. 
ADDRESSES:  The  meetings  willbe  held  at 
Holiday  Inn  By  The  Bay,  88  Spring 
Street.  Portland,  ME.  Requests  for 
special  accommodations  may  be 
directed  to  MAFAC,  Office  of 
Constituent  Services,  NMFS,  1315East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  Bryant,  Designated 


FederalOfficial;  telephone:  (301)  713- 
9501  ext.  171. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)  (2)of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  ofitneetings  of  MAFAC  and 
MAFAC  Subcommittees.  MAFAC  was 
established  by  the  Secretary 
ofCommerce  (Secretary)  on  February  17, 
1972,  to  advise  the  Secretary  on  all 
living  marineresource  matters  that  are 
the  responsibility  of  the  Department  of 
Commerce.  This  Committeeensures  that 
the  living  marine  resource  policies  and 
programs  of  the  Nation  consider  the 
needs  ofrecreational  and  commercial 
fisheries,  and  of  envirorunental,  state, 
consumer,  academic,  tribal,and  other 
national  interests. 

Matters  to  Be  Considered 

May  7.  2002 

General  Overview  of  meeting  goals 
and  scheduled  events,  FY03 
BudgetStatus,  Ecosystem  Management 
project  update,  status  of  various  agency 
initiatives,  and  reviewof  Committee's 
advisory  role  and  process. 

May  8, 2002 

Report  anddiscussion  on  the  status  of 
Bycatch,  Regulatory  Streamlining  and 
National  Environmental  PolicyAct 
project,  Individual  Fishing  Quota  status 
in  Magnuson-Stevens  reauthorization, 
and  reviewof  New  England  groundfish 
issues. 

May  9,  2002 

Subcommitteemeetings  with  wrap-up 
reports  and  adjournment. 

Time  will  be  set  aside  for 
publiccomment  on  agenda  items. 

Special  Accommodations 

These  meetingsare  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  orother  auxiliary  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

Dated:  April  16,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen'ice. 
[FR  Doc,  02-9810  Filed  4-19-02:  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  041 7020] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee  in 
May,  2002.  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  held  on 
Tuesday,  May  7,  2002,  at  9:30  a.m.  and 
Wednesday,  May  8,  2002,  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  DoubleTree  Hotel,  1230  Congress 
Street,  Portland,  ME  04102;  telephone: 
(207)  774-5611. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  focus  on  commercial 
fishing  for  groundfish  in  the  inshore  and 
offshore  Gulf  of  Maine  areas.  Measures 
for  the  inshore  Gulf  of  Maine  area  will 
be  discussed  on  Tuesday.  May  7  and 
measures  for  the  offshore  Gulf  of  Maine 
area  will  be  discussed  on  Wednesday. 
May  8.  Proposed  area  boundaries  can  be 
obtained  from  the  Council  Interested 
parties  will  be  consulted  to  identify' 
management  measures  that  will  achieve 
specific  biological,  economic,  and  social 
objectives  identified  by  the  Council. 
Such  measures  may  include,  but  are  not 
limited  to.  trip  or  possession  limits, 
changes  to  the  days-at-sea  program, 
year-round  or  seasonal  closed  areas,  or 
gear  changes.  Suggestions  for 
management  measures  should  consider 
all  Magnuson-Stevens  Act  requirements. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
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Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodatiofls 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
I.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  April  17,  2002. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  02-9812  Filed  4-19-02:  8:45  ami 

BILUNG  COOe  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.0.041702E] 

Pacific  Fisliery  Management  Council; 
Public  Meeting 

agency:  National  MarineFisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration 

(NOAA),Commerce. 

action:  Notice  of  pubUcmeetings. 


SUMMARY:  The  Pacific  Fishery 

Management  Council's  (Council) 

Sablefish  Stock  Assessment  Review 

(STAR)  Panel  will  hold  a  telephone 

conference,  which  is  open  to  the  public. 

DATES:  The  telephone  conference  will  be 

held  Monday.  May  6,  2002,  from  1p.m. 

to  3  p.m. 

ADDRESSES:  Council  address:  Pacific 

Fishery  Management  Council,  7700  NE 

Ambassador  Place,  Suite  200,  Portland, 

OR  97220-1384.  See  SUPPLEMENTARY 

INFORMATION  for  specific  locations  of  the 

listening  stations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  DeVore.  telephone:  (503)  326-6352, 

ext.210. 

SUPPLEMENTARY  INFORMATION: 

Listening  Station  Locations 

1.  National  Marine  Fisheries  Service, 
Northwest  Fisheries  Science  Center, 
2725  Montlake  Boulevard, Room  366W. 
Seattle.  WA  98112;  Contact:  Dr.  Richard 
Methot  (206)  860-3365; 

2. Pacific  Fishery  Management 
Council,  West  Conference  Room,  7700 
NE  Ambassador  Place.Suite  200. 
Portland.  OR  97220-1384;  Contact:  Mr. 
John  DeVore  (503)  326-6352,  ext.  210; 

3.  National  Marine  Fisheries  Service, 
Northwest  Fisheries  Science  Center. 
HatfieldMarine  Science  Center.  Room 
NAL  104.  2030  SE  Marine  Science 


Drive,  Newport,  OR  97365;Contact:  Ms. 
Marv  Craig  (541)  867-0143 

4.  Coos  Bay  Trawlers  Association. 
63422Kingfisher  Road.  Coos  Bay,  OR 
97420;  Contact:  Mr.  Steve  Bodnar  (541) 
888-8012;  and 

5.  National  Marine  Fisheries  Service, 
Southwest  Fisheries  Science  Center, 
Santa  CruzLaboratory,  Room  219,  110 
Shaffer  Road,  Santa  Cruz.  CA  95060; 
Contact:  Ms.  Cheryl  Kaine(831)  420- 

3933. 

The  purpose  of  the  telephone 
conference  is  to  review  the  updated2001 
sablefish  stock  assessment  for  use  in 
developing  management 
recommendations  for  2003  fisheries. 
Although  nonemergency  issues  not 
contained  in  the  teleconference 
callagenda  may  come  before  the  STAR 
Panel  for  discussion,  those  issues  may 
not  be  the  subject  offormal  STAR  Panel 
action  during  this  meeting.  STAR  Panel 
action  will  be  resti-icted  to  thoseissues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  thatrequire  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservationand 
Management  Act.  provided  the  public 
has  been  notified  of  the  STAR  Panel's 
intent  to  takefinal  action  to  address  the 
emergency. 
Special  Accommodations 

This  teleconference  call  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  326-6352  at  least  5  days  prior 
to  the  teleconference  date. 

Dated:  Aprin7,  2002. 
Richard  W.  Surdi, 
Acting  Director. Off  ice  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-9811  Filed  4-19-02;  8:45  am] 

BILUNG  COOE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Bulgaria 

April  16.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  tiiese  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa,ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 
Authority.  Section  204  of  the  Agricultural 

Act  of  1956,  as  amended  (7  U.S.C.  1854); 

Executive  Order  11651  of  March  3,  1972.  as 

amended. 
The  current  limits  for  certain 

categories  are  being  adjusted  for 

carryover  and  carryforward  used. 
A  description  of  the  textile  and 

apparel  categories  in  terms  of  HTS 

numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  57043,  published  on 
November  14,  2001. 

James  C.  Leonard  HI, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

April  16,  2002. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  8.  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  which  began 
■    on  January  1,  2002  and  extends  through 
December  31.  2002. 

Effective  on  April  22,  2002.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

433         

16,096  dozen. 

442         

17,130  dozen. 

444 

87,886  numbers. 

448 

28,119  dozen. 

EFFECTIVE  DATE:  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 


ijhe  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


Federal  Register / Vol.  67,  No.  77 /Monday,  April  22,  2002 /Notices 


19557 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
fames  C.  Leonard  III. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  02-9689  Filed  4-19-02:  8:45  am] 


BILLING  CODE  3510-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Commodity  Futures  Trading 

Commiission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forweu-ded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  [if  any) 
DATES:  Comments  must  be  submitted  on 
or  before  May  22,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
contact:  Judith  E.  Payne,  Division  of 
Economic  Analysis,  U.S.  Commodity 
Futures  Trading  Commission,  1155  21st 
Street,  NW.,  Washington,  DC  20581. 
(202)  418-5268:  FAX:  (202)  418-5527; 
email:  jpayne@cftc.gov  and  refer  to  0MB 
Control  No.  3038-0009. 
SUPPLEMENTARY  INFORMATION: 

Title:  Large  Trader  Reports  (0MB 
Control  No.  3038-0009).  This  is  a 
request  for  extension  of  a  currently 
approved  information  collection. 

Abstract:  Large  Trader  Reports.  OMB 
number  3038-0009 — Extension. 

Parts  15  through  21  of  the 
Commission's  regulations  under  the 
Commodity  Exchange  Act  (Act)  require 
large  trader  reports  from  clearing 
members,  futures  commission 
merchants,  and  foreign  brokers  and 
traders.  These  rules  are  designed  to 
provide  the  Commission  with 
information  to  effectively  conduct  its 
market  surveillance  program,  which 
includes  the  detection  and  prevention  of 
price  manipulation  and  enforcement  of 
speculative  position  limits.  These  rules 
are  promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  sections  4a(a),  4i,  and  8a{5) 
of  the  Commodity  Exchange  Act,  7 
U.S.C.  6a(l),  6i,  and  12a(5). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30,  1981. 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-dav 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  March  11.  2002  (67  FR 
10895). 

Burden  Statement:  The  respondent 
burden  on  this  collection  is  estimated  to 
average  .30  hours  per  response. 

Respondents/Affected  Entities:  3.305, 

Estimated  number  of  responses: 
62,760. 

Estimated  total  annual  burden  on 
respondents:  18,575  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0009  in  any 
correspondence. 
Judi  Payne,  Division  of  Economic 

Analysis,  Commodity  Futures  Trading 

Commission,  1155  2ist  Street,  NW, 

Washington,  DC  20581 
and 
Office  of  Information  and  Regulator)' 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

CFTC,  725  17th  Street,  Washington. 

DC  20503. 

Dated:  April  16,  2002. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-9716  Filed  4-19-02:  8:45  am] 

BILLING  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  the  National  Futures 
Association  for  Approval  of 
Interpretive  Notice  to  NFA  Compliance 
Rule  2-4:  Best  Execution  Obligation  of 
NFA  Members  Notice-Registered  as 
Broker-Dealers  Under  Section  15(bH11) 
of  the  Securities  Exchange  Act  of  1934 
Concerning  Security  Futures 
Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  National  Futures 
Association  ("NFA")  has  submitted  to 
the  Commodity  Futures  Trading 
Commission  {the  "Commission  "  or 
"CFTC"),  pursuant  to  Section  17(j)  of 
the  Commodity  Exchange  Act  (the 
"Act"),'  a  proposed  Interpretive  Notice 


(the  "Interpretive  Notice")  to  its 
Compliance  Rule  2-4  regarding  the  best 
execution  obligation  of  NFA  members 
who  are  notice-registered  with  the 
Securities  and  Exchange  Commission 
("SEC")  as  broker-dealers  under  Section 
15(b)(ll)  of  the  Securities  Exchange  Act 
of  1934  (the  "34  Act ')  -  with  respect  to 
security  futures  transactions.  The 
Interpretive  Notice  would  state  the 
obligation  and  provide  guidance  as  to 
the  factors  to  be  considered  when 
processing  customer  orders  and  when 
establishing  order  routing  practices,  but 
it  would  permit  flexibilitv  in  the 
manner  in  which  a  member  fulfills  its 
best  execution  obligation.  The 
Commission  has  determined  to  provide 
an  opportunity  for  public  comment 
prior  to  its  consideration  of  the 
Interpretative  Notice. 
DATES:  Comments  must  be  received  by 
May  22.  2002. 

ADDRESSES:  Comments  on  the  proposed 
rules  may  be  sent  to  Jean  A.  Webb. 
Secretary-  of  the  Commission. 
Commodity  Futures  Trading 
Commission.  Three  Lafavette  Centre, 
1155  21st  Street,  NW..  Washington.  DC 
20581.  In  addition,  comments  mav  be 
sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521.  or  by 
electronic  mail  to  secretar\-®cftc.gov. 
Reference  should  be  made  to  "NFA 
Interpretive  Notice  Regarding  Best 
Execution  Obligation  of  Notice- 
Registered  Broker-Dealers." 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel,  or  Christopher  W.  Cummings, 
Special  Counsel.  Division  of  Trading 
and  Markets.  Commodity  Futures 
Trading  Commission.  1155  21st  Street, 
NW..  Washington.  DC  20581,  telephone 
number:  (202)  418-5450.  facsimile 
number:  (202)  418-5536.  electronic 
mail:  lpatent%cftc.gov.  or 
ccummings®cftc  gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

By  letter  dated  March  19.  2002.  NFA 
submitted  to  the  Commission  for  its 
approval,  pursuant  to  Section  17())  of 
the  Act,  NFA's  proposed  Interpretive 
Notice  to  its  Compliance  Rule  2-4 
regarding  the  best  execution  obligation 
of  NFA  members  who  are  notice- 
registered  with  the  SEC  as  broker- 
dealers  under  Section  15(b)(ll)  of  the 
'34  Act  with  respect  to  security  futures 
transactions.'  NFA's  submission  asks 
that  the  Interpretive  Notice  be  declared 


1  7  U.S.C.  1  et  seq.  (2000). 


M5  L  S  C;   78a  et  seq  (2000) 

■1  NFA  members  that  are  dually  registered  as  full 
futures  commission  merchants  and  full  securities 
broker-dealers  would  be  subject  to  N.'^SD's  Rule 
2320  concerning  best  execution. 
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effective  upon  approval  by  the 
Commission.  The  Interpretive  Notice 
was  prompted  bv  an  August  21.  2001 
order  issued  by  the  SEC  requiring  NFA 
to  adopt  a  best  execution  rule 
comparable  to  NASD  Rule  2320  before 
retail  exchange  trading  of  security 
futures  can  begin.  NFA  established  a 
working  group  composed  of  certain  of 
its  own  staff  and  representatives  of 
futures  exchanges,  futures  commission 
merchants,  end  users,  a  securities 
options  exchange  and  an  alternative 
trading  system  to  address  this  issue.  The 
working  group  determined  that  the  best 
approach  would  be  an  interpretation  of 
NFA  Compliance  Rule  2-4.  NFA 
Compliance  Rule  2-4  states:  "Members 
and  Associates  shall  observe  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade  in  the 
conduct  of  their  commodity  futures 
business." 

II.  Description  of  the  Interpretive 
Release 

NFA  staff  drafted  the  proposed 
Interpretive  Notice  to  state  the 
obligation  to  seek  best  execution  while 
allowing  flexibility  in  meeting  the 
obligation.  If  a  customer's  order  can  be 
executed  on  only  one  exchange, 
members  do  not  have  to  decide  where 
to  route  the  order,  and  hilfilling  the  best 
execution  obligation  would  be 
simplified.  Where  a  customer's  order 
may  be  executed  on  any  of  two  or  more 
markets  for  trading  security  futures 
contracts  that  are  not  materially 
different,  members  must  use  reasonable 
diligence  to  ascertain  where  the 
customers  order  will  receive  the  most 
favorable  terms  and,  in  particular,  the 
best  price  available  under  prevailing 
market  conditions. 

Where  a  customer  has  requested  that 
an  order  be  directed  to  a  particular 
market,  the  member  must  honor  that 
request.  In  the  absence  of  customer 
instructions,  the  interpretive  notice 
recites  some  of  the  relevant  facts  and 
circumstances  that  must  be  considered, 
including:  market  attributes  (price, 
volatility,  liquidity,  depth,  speed  of 
execution,  and  pressure  on  available 
communications,  among  others):  the 
size  and  type  of  transaction  and  order; 
and  the  location,  reliabiUty  and 
availability  to  the  customer's 
intermediary  of  primary  markets  and 
quotation  sources. 

Fees  and  costs  related  to  each  market 
must  be  considered.  Absent  the 
customer's  instruction  to  do  so.  an  order 
must  not  be  channeled  through  a  third 
party  unless  the  member  can  show  that 
the  total  cost  or  proceeds  of  the 
transaction  will  be  improved  by  doing 
so.  Members  may  not  allow 


inducements  such  as  payment  for  order 
flow  to  interfere  with  fulfilling  the  best 
execution  obligation. 

Where  it  is  impracticable  to  make 
order  routing  decisions  for  customers  on 
an  order-by-order  basis,  a  member 
should,  at  a  minimum,  consider  the 
factors  listed  in  the  interpretation  and 
the  materiality  of  any  differences  among 
contracts  traded  on  different  markets 
when  establishing  retail  order-routing 
practices,  which  practices  should  be 
regularly  and  rigorously  reviewed. 

The  Commission  seeks  comments  on 
the  proposed  Interpretive  Notice  to  NFA 
Compliance  Rule  2-4  regarding  the  best 
execution  obligation  of  NFA  members 
who  are  notice-registered  as  broker- 
dealers  for  purposes  of  trading  security 
hitures.  Copies  of  the  proposed 
Interpretive  Notice  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street.  NW.,  Washington,  DC 
20581.  Copies  also  may  be  obtained 
through  the  Office  of  the  Secretariat  at 
the  above  address  by  telephoning  (202) 
418-5100. 

Issued  in  Washington,  DC  on  April  16, 
2002,  bv  the  Commission. 
Jean  A.  Webb. 

Secretary-  of  the  Commission. 
[FR  Doc.  02-9717  Filed  4-19-02;  8:45  am] 

BILUNQ  CODE  6951-01-M 


website.  http://wwH'.cftc.gov/.  This 
report  provides  the  agency's  information 
quality  guidelines  and  explains  how 
such  guidelines  will  ensure  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information, 
including  statistical  information, 
disseminated  by  the  CFTC.  The  draft 
report  also  details  the  administrative 
mechanisms  that  will  allow  affected 
persons  to  seek  and  obtain  appropriate 
correction  of  information  maintained 
and  disseminated  by  the  CFTC  that  does 
not  comply  v^rith  the  OMB  or  agency 
guidelines. 

DATES:  Comments  on  the  draft  report 
should  be  received  by  June  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  W.  Black,  Office  of  the 
Executive  Director,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington,  DC  20581,  e-mail: 
bblack@cftc.gov.  telephone:  (202)  418- 
5130. 

Dated:  April  16.  2002. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  02-9715  Filed  4-19-02;  8;45  am] 
BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Commodity 
Futures  Trading  Commission 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  draft 

report. 


summary:  The  Commodity  Futures 
Trading  Commission  (CFTC  or  agency) 
in  accordance  with  Section  515  of  the 
Treasury  and  General  Govenmient 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554;  H.R.  5658)  as 
implemented  by  the  final  guidelines 
published  by  the  Office  of  Management 
and  Budget.  Executive  Office  of  the 
President,  on  September  28.  2001  (66  FR 
49718)  and  on  January  3,  2002  (67  FR 
369)  (and  reprinted  in  their  entirety  on 
February  22,  2002,  67  FR  8452), 
"Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies."  has 
posted  its  draft  report  on  the  CFTC 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0069] 

Federal  Acquisition  Regulation; 
Information  Collection;  Indirect  Cost 
Rates 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0069). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  cvurently  approved 
information  collection  requirement 
concerning  indirect  cost  rates.  The 
clearance  currently  expires  on  June  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
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performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  raethodologv; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technologv. 

DATES:  Submit  comments  or  before  Mav 
22,2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street.  NW,  Room  4035. 
Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein,  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

The  contractor's  proposal  of  final 
indirect  cost  rates  is  necessary  for  the 
establishment  of  rates  used  to  reimburse 
the  contractor  for  the  costs  of 
performing  under  the  contract.  The 
supporting  cost  data  are  the  cost 
accounting  information  normally 
prepared  by  organizations  under  sound 
management  and  accounting  practices. 

The  proposal  and  supporting  data  is 
used  by  the  contracting  official  and 
auditor  to  verify  and  analyze  the 
indirect  costs  and  to  determine  the  final 
indirect  cost  rates  or  to  prepare  the 
Government  negotiating  position  if 
negotiation  of  the  rates  is  required 
under  the  contract  terms. 

B.  Annual  Reporting  Burden 

Respondents:  2.469. 
Responses  Per  Respondent:  1. 
Annual  Responses:  2,469. 
Hours  Per  Response:  1. 
Total  Burden  Hours:  2,469. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street.  N\V,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  0MB  Control  No.  9000-0069. 
Indirect  Cost  Rates,  in  all 
correspondence. 


Dated:  April  16.  2002. 
Al  Matera. 

DirtTtor.  Acquisition  Policy  Division. 

IFR  Doc.  02-9720  Filed  4-19-02:  8:45  amj 

BILLING  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0108] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review; 
Bankruptcy 

agencies:  Department  ofDefen.se  (DOD) 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (F.^R) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  bankruptcy.  A  request  for 
public  comments  was  published  at  67 
FR  6236.  Februan.-  11.  2002.  No 
comments  were  received. 
DATES:  Submit  comments  on  or  before 
May  22.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street,  NW.. 
Room  4035.  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0108. 
Bankruptcy,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Acquisition  Policy 
Division.  GSA  (202)  501-3775.' 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  statute,  contractors  may  enter 
into  bankruptcy  which  may  have  a 
significant  impact  on  the  contractors 
ability  to  perform  its  Government 
contract.  The  Government  often  does 
not  receive  adequate  and  timely  notice 
of  this  event.  The  clause  at  52.242-13 
requires  contractors  to  notify  the 


contracting  officer  within  five  days  after 
the  contractor  enters  into  bankruptcy. 

B.  Annual  Reporting  Burden 

Respondents  1,000. 
Responses  Per  Respondent:  1. 
Annual  Responses:  1.000. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  1.000. 

C.  Annual  Recordkeeping  Burden 

Recordkeepers:  1,000. 

Hours  Per  Recnrdkeeper:  .25. 
Total  Recordkeeping  Burden  Hours: 
250. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVT).  Room  4035. 
1800  F  Street.  NW.  Washington,  DC 
20405,  telephone  (202)  501-4755  Please 
cito  OMB  Control  No  9000-0108. 
Bankruptcy,  in  all  correspondence. 

Dated:  April  16.  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
(FR  Doc.'02-g721  Filed  4-19-02;  8:45  am] 

BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  22, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator^-  Affairs. 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen _F  _Lee@omb.eop  p,ov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
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consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  April  15,  2002. 
John  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Chief  Financial  OfBcer 

Type  of  Review:  Extension. 
Title:  Generic  Application  Package  for 
Discretionary  Grant  Programs. 
Frequency:  Armually. 
Affected  Public:  Individuals  or 
household;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State. 
Local,  or  Tribal  Gov't,  SEAs  or  LEAs. 
Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  300. 
Burden  Hours:  7,525. 
Abstract:  This  is  a  generic  application 
package  using  ED  standard  forms  and 
instructions  and  will  be  used  for  Office 
of  Educational  Research  and 
Improvement  (OERl)  discretionary  grant 
program  competitions.  The  purpose  is  to 
provide  a  common  and  easily 
recognizable  format  for  applicants  to 
research  and  demonstrate  programs. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronicallv  mailed  to  the  internet 


address  OCIOJMGJssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  makine  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
IFR  Doc.  02-9599  Filed  4-19-02;  8:45  am] 

aiLUNG  CODE  4000-01-P) 


DEPARTMENT  OF  EDUCATION. 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  22. 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren  \/Vittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision. 


extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  April  16.  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 
Title:  Lender's  Application  Process 
(LAP). 
Frequency:  Quarterly,  Armually. 
Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  l^^As;  Businesses  or 
other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  121. 
Burden  Hours:  20, 
Abstract:  The  Lender's  Application 
Process  is  submitted  by  lenders  who  are 
eligible  for  reimbursement  of  interest 
and  special  allowance,  as  well  Federal 
Insured  Student  Loan  (FISL)  claims 
payment,  under  the  Federal  Family 
Education  Loan  Program.  The 
information  will  be  used  by  ED  to 
update  Lender  Indentification  Numbers 
(LID's)  lenders  names,  addresses  with  9- 
digit  zip  codes  and  other  pertinent 
information. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  bttp://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIOJMGJssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/ or  the 
collection  activity  requirements  should 
be  directed  to  Lauren  Wittenberg.  Desk 
Officer,  Office  of  Management  and 
Budget,  at  her  Internet  address 
Lauren  J/Vittenberg@omb.eop.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  02-9719  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2731-028] 

Central  Vermont  Public  Service 
Corporation;  Notice  Dismissing 
Request  for  Rehearing  as  Moot 

.April  15.  2002. 

On  February  13,  2002,  Commission 
staff  issued  an  order  modifying  and 
approving  the  project  operations  plan 
filed  by  the  licensee  under  Article  404 
of  the  license  for  the  Weybridge  Project, 
located  on  Otter  Creek  in  the  towns  of 
Weybridge  and  New  Haven,  in  Addison 
County.  Vermont.'  Ordering  paragraphs 
(B)  and  (C)  of  the  Februan,-  13,  2002 
order  required  the  licensee  to  file 
certain  additional  information.  The 
licensee  filed  a  timely  request  for 
rehearing,  objecting  to  the  filing 
requirements  of  those  ordering 
paragraphs  on  the  ground  that  it  had 
previously  submitted  the  information. 

On  April  12,  2002,  Commission  staff 
issued  an  order  modifying  and 
approving  a  diversion  structure 
construction  plan  under  Article  402  and 
amending  the  February  13.  2002  order 
to  delete  Ordering  paragraphs  (B)  and 
(C).2  The  licensee's  rehearing  request  is 
thus  moot  and  is  dismissed. 

This  notice  constitutes  final  agencv 
action.  Requests  for  rehearing  by  the 
Commission  of  this  dismissal  notice 
may  be  filed  within  30  days  of  the  date 
of  issuance  of  this  notice,  pursuant  to  18 
CFR  385.713. 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  02-9772  Filed  4-19-02;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-053] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

April  16,  2002. 

Take  notice  that  on  April  10,  2002. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1.  certain 
tariff  sheets  to  be  effective  April  15, 
2002. 


'98  FERC1  62.10.5 

-99  FERC  1  H2.042,  The  order  noted  that  the 
required  information  had  been  previously  filed  bv 
the  licensee 


Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natural 
and  Northern  Illinois  Gas  Company,  d/ 
b/a  Nicor  Gas  under  Natural's  Rate 
Schedule  FTS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions  of 
Natural's  Tariff.  Natural  states  that  the 
negotiated  rate  agreement  does  not 
deviate  in  any  material  respect  from  the 
applicable  form  of  service  agreement  in 
Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  at  Docket  No. 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
M-ww./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-9769  Filed  4-19-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-1 76-054] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

.-\pril  16,  2002. 

Take  notice  that  on  April  10.  2002. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1.  certain 


tariff  sheets  to  be  effective  April  10, 
2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natural 
and  Wisconsin  Electric  Gas  and 
Commodity  Resources  under  Natural's 
Rate  Schedule  IBS  pursuant  to  Section 
49  of  the  General  Terms  and  Conditions 
of  Naturals  Tariff. 

Natural  states  that  copies  of  the  filing 
arc  being  mailed  to  all  parties  set  out  on 
the  official  service  list  in  Docket  No, 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\-ene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385,214  or  385,211  of  the  Commission's 
Rules  and  Regulations.  .Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
\\-\nv.  fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R,  Salas. 

Secretary. 

[FR  Doc  02-9770  Filed  4-19-02;  8:45  am] 

BILLING  CODE  671 7-01 -f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No,  RP99-1 76-055] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

April  16.  2002. 

Take  notice  that  on  April  10,  2002. 
Natural  Gas  Pipeline  Company  of 
.■\merica  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1.  First 
Revised  Sheet  No.  26T.  to  be  effective 
April  9.  2002. 


19562 
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Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
between  Natural  and  Nicor  Enerchange. 
LLC  under  Natural's  Rate  Schedule  ITS 
pursuant  to  Section  49  of  the  General 
Terms  and  Conditions  of  Natural's 

Tariff.  ^  ,     .... 

Natural  states  that  copies  of  the  tilmg 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  ser\'ice  list  at 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the' appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
n-vvw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(aKl)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

St-cretan 

IKR  Doc.  02-9771  FilKd  4-19-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-1 30-000,  CP02-13i-O00 
and  CP02-1 32-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Applications 

Issued  April  16.  2002. 

Take  notice  that  on  March  29,  2002. 
Transcontinental  Gas  Pipe  Line 


Corporation  (Applicant),  One  Williams 
Center,  Suite  4100,  Tulsa,  Oklahoma, 
74172,  through  its  agent.  Williams 
Energy  Marketing  &  Trading  Company  ' 
(Williams),  tendered  for  filing 
applications  for  certificates  of  public 
convenience  and  necessity  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  to  abandon  certain  firm  sales 
agreements  under  Applicant's  Rate 
Schedule  FS  between  Applicant  and 
various  customers  pursuant  to  a 
Settlement  Agreement  approved  by  the 
Commission  in  Docket  No.  CP88-391,  et 
al.  on  June  19, 1991,  as  amended  by 
order  issued  December  17,  1991  ^  all  as 
more  fully  set  forth  in  the  applications, 
which  are  on  file  and  open  to  public 
inspection.  The  applications  may  be 
viewed  on  the  web  at  wwix'.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for' 
assistance). 

Applicant  asserts  that  no 
abandonment  of  any  facility  is 
proposed.  Applicant  proposes  to 
abandon  three  service  agreements  under 
its  Rate  Schedule  FS.  The  information 
in  the  table  below  summarizes  each 
individual  abandonment  application: 


Docket  No 


Customer  name 


Date  of  agreement  to  proposed 
abandonment  of  current  service 


Proposed  effective 
date  of  abandonment 


CP00-13O-000  i  City  of  Bessimer:  City.  North  Carolina  

rpnn_ni-noo  I  South  Carolina  Pipeline  Corporation 

CPOO^I 32^00  ZZZZZ. 1  Public  Service  Company  of  North  Carolina, 

!      Gastonia,  North  Carolina. 


January  19,  2001  March  31,  2003 


March  27,  2001 
March  28.  2001 


March  31 ,  2003. 
March  31 ,  2003. 


Any  question  regarding  this 
application  may  be  directed  to  Mr. 
David  A.  Glenn.  Senior  Counsel, 
Transcontinental  Gas  Pipe  Line 
Corporation,  2800  Post  Oak  Blvd., 
Houston  Texas,  77056  at  (713)  215- 
2341. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
on  or  before  May  7,  2002,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  Comments, 


protests,  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
filing  "  link. 

Take  notice  that,  pursuant  to  the 
authority  contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  protest  or  motion  to 
intervene  is  filed  within  the  time 
required  herein.  At  that  time,  the 
Commission,  on  its  own  review  of  the 
matter,  will  determine  whether  granting 
the  abandonment  is  required  by  the 
public  convenience  and  necessity.  If  a 
petition  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretan'. 

[FR  Doc.  02-9766  Filed  4-19-02;  8:45  am) 
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'  Formerly  Williams  Energy  Services  Company 


'  See  orders  al  55  FERC 1  61,466  (1991)  and  57 
FERC  161.345  (1991). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER02-320-003 

Trans-Elect,  Inc.,  Michigan  Transco 
Holdings,  L.P.,  Consumers  Energy 
Company  and  Michigan  Electric 
Transmission  Company;  Notice  of 
Filing 

April  15.  2002. 

Take  notice  that  on  April  9.  2002 
Consumers  Energy  Company  (CECo) 
filed  changes  to  its  easement  agreement 
with  Michigan  Electric  Transmission 
Company  which  agreement  is  associated 
with  the  transfer  of  CECo's  electrical 
transmission  facilities  to  a  subsidiary  of 
Trans-Elect.  Inc. 

CECo  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ordering 
Paragraph  (D)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Order  On  Rehearing  and  Compliance 
Filing.  98  FERC  1  61.368  (March  29, 
2002). 

CECo  states  that  a  copy  of  this  filing 
is  available  for  public  inspection  during 
regular  business  hours  at  CECo's 
Washington  legal  office  at  1016  16th 
Street.  NW..  Suite  100,  Washington,  DC 
20036.  In  addition  copies  of  this  filing 
are  being  served  on  all  parties  and  the 
Michigan  Public  Service  Commission. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wwTV./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 


Comment  Date;  April  22.  2002. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-9704  Filed  4-19-02;  8;45  am] 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2219-013  Utah] 

Notice  of  Combined  Initial  Information 
Meeting  and  Scoping  Meeting,  Project 
Site  Visit,  and  Solicitation  of  Scoping 
Comments  for  an  Applicant-Prepared 
Environmental  Assessment  Using  the 
Alternative  Licensing  Procedure; 
Garkane  Power  Association,  Inc.;  Utah 

.April  15.  2002 

The  Commission's  regulations  allow 
applicants  to  prepare  their  own 
Environmental  Assessment  (EA)  for 
hydropower  projects  and  file  it  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  along  with  their  license 
application  as  part  of  an  alternative 
licensing  procedure  (ALP).'  On 
December  6.  2001.  the  Commission 
approved  the  use  of  an  ALP  in  the 
preparation  of  the  license  application 
for  Garkane  Power  Association,  Inc.'s 
(Garkane)  Boulder  Creek  Project.  No. 
2219.  The  4.3-megawatt  Boulder  Creek 
Project  is  located  on  Boulder  Creek, 
about  6  miles  north  of  the  town  of 
Boulder,  in  Garfield  County,  Utah. 
About  36.86  acres  of  the  project  occupy 
federal  lands,  managed  by  the  U.S. 
Forest  Service  as  part  of  the  Dixie 
National  Forest. 

The  ALP  includes  provisions  for  the 
distribution  of  an  initial  information 
package  (IIP),  and  for  the  cooperative 
scoping  of  environmental  issues  and 
information  needs.  Garkane  distributed 
a  combined  IIP  and  Scoping  Document 
1  (SDl)  for  the  Boulder  Creek  Project  on 
March  28,  2002,  to  the  mailing  list  for 
this  proceeding. 

Public  Meeting  and  Project  Site  Visit 

Garkane  will  hold  a  combined 
informational  and  scoping  meeting  and 
project  site  visit  on  April  29,  2002.  The 
purpose  of  the  meeting  is  to  review  the 
information  presented  in  the  IIP/SDl 
and  to  initiate  the  identification  of  areas 
of  interest  that  should  be  addressed  in 
the  licensing  and  related  Applicant- 
Prepared  Environmental  Assessment 
(APEA)  processes.  The  meeting  will  be 
held  at  1  p.m.  at  the  Boulder  Town 
Center,  351  No.  100  E.,  Boulder,  Utah. 


The  site  visit  will  be  held  in  the 
afternoon  after  the  meeting  on  April  29, 
2002.  The  site  visit  is  intended  to 
provide  the  opportunity  for  interested 
individuals  to  learn  more  about  the 
project,  its  operations,  and  the 
surrounding  environment 

The  deadline  for  filing  written 
scoping  comments  is  June  28,  2002. 
Comments  may  be  submitted  by  writing 
or  e-mail  to  the  following  address:  Jones 
and  DeMille  Engineering.  1440  South 
Pipe  Lane.  Richfield.  UT  84701. 
john@jonesanddemille.com. 

Based  on  feedback  received  on  the 
IIP/SDl  and  the  project  site  visit. 
Garkane  will  prepare  a  Scoping 
Document  2  (SD2)  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
meeting  and  written  comments  Garkane 
expects  to  issue  SD2  on  luly  31.  2002. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  the  meeting 
on  the  IIP/SDl  and  project  site  visit  and 
to  assist  in  the  further  identification  of 
environmental  issues  that  should  be 
included  in  SD2. 

We  are  asking  federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
Commission's  EA.  Agencies  who  would 
like  to  request  cooperating  agency  status 
should  file  such  a  request  (original  and 
eight  copies)  with:  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426.  Please  put  the 
docket  number.  P-2219-013,  on  the  first 
page  of  your  filing. 

For  further  information  regarding  the 
informational  and  scoping  meeting  and 
project  site  visit  or  to  be  added  to  the 
mailing  list  for  the  Boulder  Creek  ALP, 
please  contact  Mr.  John  Spendlove  of 
Jones  and  DeMille  Engineering  at  (435) 
896-8266  or  Ms.  Dianne  Rodman  of  the 
Commission's  staff  at  (202)  219-2830 

The  IIP/SDl  may  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link-select  "Docket  #  '  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Magalie  R.  Salas, 

Secretary 

[PR  Doc.  02-9705  Filed  4-19-02;  8:45  am) 

BILUNG  COOC  671 7-01 -P 


'81  FERC1 61.103  (1997) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No».  CP01 -384-000  and  CP01-387- 
000] 

Islander  East  Pipeline  Company, 
LLC,  Algonquin  Gas  Transmission 
Company;  Notice  of  Public  Comment 
Meetings  on  the  Draft  Environmental 
Impact  Statement  for  the  Proposed 
Islander  East  Pipeline  Project 

April  15.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Conunission)  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
that  discusses  the  environmental 
impacts  of  the  Islander  East  Pipeline 
Project.  This  project  involves 
construction  and  operation  of  facilities 
by  Islander  East  Pipeline  Company. 
L.L.C.  (Islander  East)  and  by  Algonquin 
Gas  Transmission  Company  (Algonquin) 
in  New  Haven  County,  Connecticut  and 
Suffolk  County.  New  York.  Algonquin 
proposes  the  uprate  of  about  27  miles  of 
10-  and  16-inch-diameter  pipeline  and 
12,028  horsepower  (hp)  of  additional 
compression  at  a  new  compressor 
station;  Islander  East  proposes 
construction  of  about  50  miles  of  new 
24-inch-diameter  pipeline.  22.6  miles  of 
which  would  Se  across  the  Long  Island 
Sound;  and  other  associated  auxiliary 
facilities  (i.e.,  three  meter  stations  and 
five  mainline  valves)  in  .arious 
locations  in  Cormecticut  and  Long 
Island,  New  York. 

This  notice  is  being  sent  to  all  persons 
to  whom  we '  mailed  the  DEIS. 

In  addition  to  or  in  lieu  of  sending 
written  comments  on  the  DEIS,  we 
invite  you  to  attend  a  public  comment 
meeting  that  the  FERC  will  conduct  in 
the  project  area.  The  locations  and  times 
for  the  meetings  are  listed  below: 


made  so  that  your  comments  will  be 
accurately  recorded. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-9702  Filed  4-19-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


Date  and  time 


Location 


May  7,  2002,  7  p.m 


Utey  8,  2002,  7  p.m 


Longwood  High  School 
auditorium,  100 
Longwood  Road,  Mid- 
dle Island,  NY  11953 

Branford  High  School 
auditorium,  185  East 
Main  Street.  Branford. 
CT  06405 


The  public  meetings  are  designed  to 
provide  you  with  an  opportunity  to  offer 
your  comments  on  the  DEIS  in  person. 
A  transcript  of  the  meetings  will  be 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  632-008] 

Notice  of  Combined  initial  Information 
Meeting  and  Scoping  Meeting,  Project 
Site  Visit,  and  Solicitation  of  Scoping 
Comments  for  an  Applicant-Prepared 
Environmental  Assessment  Using  the 
Alternative  Licensing  Procedure;  City 
of  Monroe,  UT 

.■\prii  15.  2002. 

The  Commission's  regulations  allow 
applicants  to  prepare  their  own 
Environmental  Assessment  (EA)  for 
hydropower  projects  and  file  it  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  along  with  their  license 
application  as  part  of  an  alternative 
licensing  procedure  (ALP).^  On 
December  6,  2001,  the  Commission 
approved  the  use  of  an  ALP  in  the 
preparation  of  the  license  application 
for  the  City  of  Monroe,  Utah's  (City) 
Lower  Monroe  Project,  No.  632.  The 
250-kilowatt  Lower  Monroe  Project  is 
located  on  Monroe  Creek,  about  2  miles 
east  of  the  city  of  Monroe,  in  Sevier 
County,  Utah'  The  diversion  dam, 
screening  structure,  and  penstock 
occupy  federal  lands,  managed  by  the 
U.S.  Forest  Service  as  part  of  the 
Fishlake  National  Forest. 

The  ALP  includes  provisions  for  the 
distribution  of  an  initial  information 
package  (IIP),  and  for  the  cooperative 
scoping  of  environmental  issues  and 
information  needs.  The  City  distributed 
a  combined  IIP  and  Scoping  Docimient 
1  (SDl)  for  the  Lower  Monroe  Project  on 
March  27,  2002,  to  the  mailing  list  for 
this  proceeding. 

Public  Meeting  and  Project  Site  Visit 

The  City  will  hold  a  combined 
informational  and  scoping  meeting  and 
project  site  visit  on  April  30,  2002.  The 
purpose  of  the  meeting  is  to  review  the 
information  presented  in  the  IIP/SDl 
and  to  initiate  the  identification  of  areas 
of  interest  that  should  be  addressed  in 
the  licensing  and  related  Applicant- 
Prepared  Environmental  Assessment 
(APEA)  processes.  The  meeting  will  be 
held  at  1  p.m.  at  the  City's  office 


building  at  10  North  Main,  Monroe, 
Utah. 

The  site  visit  will  be  held  in  the 
afternoon  after  the  meeting  on  April  30, 
2002.  The  site  visit  is  intended  to 
provide  the  opportunity  for  interested 
individuals  to  learn  more  about  the 
project,  its  operations,  and  the 
surrounding  environment. 

The  deadline  for  filing  written 
scoping  comments  is  June  29,  2002. 
Comments  may  be  submitted  by  writing 
or  e-mail  to  the  following  address:  Jones 
and  DeMille  Engineering,  1440  South 
Pipe  Lane,  Richfield,  UT  84701. 
iohn@jonesanddemiUe.com. 

Based  on  feedback  received  on  the 
IIP/SDl  and  the  project  site  visit,  the 
City  will  prepare  a  Scoping  Document  2 
(SD2).  SD2  will  include  a  revised  list  of 
issues,  based  on  the  meeting  and  written 
comments.  The  City  expects  to  issue 
SD2  on  July  31,2002. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  the  meeting 
on  the  IIP/SDl  and  project  site  visit  and 
to  assist  in  the  identification  of 
environmental  issues  that  should  be 
included  in  SD2. 

We  are  asking  federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
Commission's  EA.  Agencies  who  would 
like  to  request  cooperating  agency  status 
should  file  such  a  request  (original  and 
eight  copies)  with:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE.  , 
Washington,  DC  20426.  Please  put  the 
docket  number,  P-632-00B,  on  the  first 
page  of  your  filing. 

For  further  information  regarding  the 
informational  and  scoping  meeting  and 
project  site  visit  or  to  be  added  to  the 
mailing  list  for  the  Lower  Monroe  ALP, 
please  contact  Mr.  John  Spendlove  of 
Jones  and  DeMille  Engineering  at  (435) 
896-8266  or  Ms.  Dianne  Rodman  of  the 
Commission's  staff  at  (202)  219-2830. 
The  nP/SDl  may  be  viewed  on  the 
Web  at  http://www.ferc.gov  using  the 
"RIMS"  hnk-select  "Docket  #"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9707  Filed  4-19-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


'  "We"  refers  lo  the  environmental  staff  of  the 
Office  of  Energy  Proiects. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2652-007,  Montana] 

Notice  of  Availability  of  Draft 
Environmental  Assessment,  PaciflCorp 

Issued:  April  1,5.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  PR  47,897),  the  Office  of  Energy 
Projects  staff  has  reviewed  the 
application  for  a  subsequent  license  for 
the  Bigfork  Hydroelectric  Project  located 
on  the  Swan  River,  in  Flathead  County, 
Montana,  and  has  prepared  a  draft 
environmental  assessment  (EA)  for  the 
project.  The  project  does  not  occupy  any 
federal  or  tribal  lands.  In  the  draft  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  draft  EA  can  be  viewed 
at  the  Commission's  Reference  and 
Information  Center,  Room  2A.  888  First 
Street,  NE..  Washington,  DC  20426.  or 
by  calling  202-208-1371.  The  document 
also  can  be  viewed  on  the  web  at 
http://rimswebl.ferc.gov/hms  (call  202- 
208-2222  for  assistance). 

Any  comments  should  be  filed  by 
May  27,  2002,  and  should  be  addressed 
to  Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Please  add  Project  No.  2652-007  to  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http;// 
www.ferc.gov/documents/ 
makeanelectronicfiling/doorbell.htm. 

For  further  information,  contact  Steve 
Hocking  at  202-219-2656. 

Magalie  R.  Salas, 

Secretar}-. 

[FR  Doc.  02-9706  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-45-000] 

Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Proposed  Hanging  Rock  Lateral 
Project;  Texas  Eastern  Transmission, 
L.P. 

.^pril  15.2002 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Texas  Eastern  Transmission.  LP. 
(Texas  Eastern)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  pipeline  facilities  including: 

•  9.6  miles  of  24-inch-diameter 
pipeline  extending  from  milepost  (MP) 
562.18  on  Texas  Eastern's  30-inch- 
diameter  Line  Nos.  10  and  15  (the  Texas 
Eastern  Interconnect)  in  Scioto  County. 
Ohio,  to  the  Hanging  Rock  Plant  in 
Lawrence  County.  Ohio: 

•  150  feet  of  20-inch-diameter 
pipeline  at  the  Texas  Eastern 
Interconnect: 

•  150  feet  of  12-inch-diameter 
pipeline  at  MP  2.1  on  the  Hanging  Rock 
Lateral  to  interconnect  with  the  existing 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  pipeline  Scioto  County, 
Ohio  (the  Tennessee  Interconnect); 

•  2  new  metering  and  regulating 
(M&R)  stations  at  the  Tennessee 
Interconnect: 

•  The  Hanging  Rock  Plant  M&R 
station  on  the  Hanging  Rock  Plant 
property  at  MP  9.6  in  Lawrence  County. 
Ohio;  and 

•  Appurtenant  facilities. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  service  to  the 
Hanging  Rock  Power  Plant,  a  1.240 
megawatt  gas-fired  electric  power  plant 
(Hanging  Rock  Plant)  which  would  be 
constructed  in  Lawrence  County,  Ohio, 
by  Duke  Energy  Hanging  Rock.  L.P. 
(Duke-Hanging  Rock).  The  pipeline 
facilities  would  allow  Texas  Eastern  to 
provide  a  total  of  250,000  dekatherms 
per  day  of  transportation  service  to  the 
Hanging  Rock  Plant.  These  facilities 


have  a  proposed  in-service  datft  of 
November  1.  2002. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Branch.  888  First  Street.  NE..  Room  2A, 
Washington.  DC  20426,  (202)  208-1371. 

Copies  of  the  E.^  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

.Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded; 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Secretar\',  Federal 
Energy  Regulatorv  Commission.  888 
First  St..  NE..  Room  lA.  Washington.  DC 
20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Branch  2. 
Pill. 2. 

•  Reference  Docket  No.  CP02-45- 
000: and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  May  15.  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S  Postal  Senice.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://\^^\^^■.ferc.gnv  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account.  " 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214).'  Onlv  inter\'enors  have  the 


Intprventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronicallv 
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right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  208-1088  or  on  the  FERC 
Internet  website  (\\'Wi\: fere. gov)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS  " 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CEPS"  link,  select  "Docket  #  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9703  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  516] 

South  Carolina  Electric  and  Gas 
Company;  Notice  of  Scoping  Meetings 
and  Intent  To  Prepare  an 
Environmental  Assessment 

Issued  April  16.  2002. 

The  Federal  Energy  Regulator>' 
Commission  (Commission)  is  requiring 
the  seismic  remediation  of  the  Saluda 
Dam,  part  of  the  Saluda  Hydroelectric 
Project  (FERC  No.  516).  The  Saluda  Dam 
impounds  the  48.000-acre  Lake  Murray 
and  is  located  in  Richland,  Lexington. 
Newberry,  and  Saluda  counties.  South 
Carolina.  Remediation  of  the  dam  is 
being  required  to  ensure  public  safety, 
pursuant  to  Paragraph  12.4  (b)  (2)  (iv)  of 
the  Commission's  Regulations,  and  will 
necessitate  a  temporary  partial 
drawdown  of  Lake  Murray.  The 
drawdown  will  lower  the  reservoir 
approximately  15  feet  below  its  normal 


operating  level  for  approximately  20 
months. 

The  Commission  intends  to  prepare 
an  Environmental  Assessment  (EA)  for 
the  Saluda  Dam  Remediation  Project, 
which  will  be  used  by  the  Commission 
to  identify  impacts  and  to  identif>' 
measures  that  may  help  mitigate  the 
impacts  caused  by  the  project.  To 
support  and  assist  our  environmental 
review,  we  are  beginning  the  public 
scoping  process  to  ensure  that  all 
pertinent  issues  are  identified  and 
analyzed,  and  that  the  environmental 
document  is  thorough  and  balanced. 

We  invite  the  participation  of 
governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  the  scoping  process, 
and  will  be  preparing  Scoping 
Document  1  (SDl)  to  provide 
information  on  the  proposed  project  and 
to  solicit  written  and  verbal  comments 
and  suggestions  on  our  preliminary  list 
of  issues  and  alternatives  to  be 
addressed  in  the  EA.  The  SDl  will  be 
distributed  to  parties  on  the  mailing  list 
for  this  project,  as  well  as  other 
individuals  and  organizations  that  we 
have  identified  as  having  an  interest  in 
this  project.  The  SDl  will  be  available 
from  our  Public  Reference  Room  at  (202) 
208-1371.  h  will  also  be  accessible 
online  at  http://www.ferc.gov  using  the 
"RIMS"  link— select  "Docket  #"  and 
follow  the  instructions  (call  (202-208- 
2222  for  assistance). 

We  will  hold  two  scoping  meetings  qji 
May  17,  2002.  to  receive  input  on  the 
appropriate  scope  of  the  environmental 
analysis.  Both  meetings  will  be  held  at 
the  Embassy  Suites  Hotel,  200 
Stoneridge  Drive.  Columbia,  SC.  A 
resource  agency  meeting  will  be  held 
from  9  a.m  to  12  noon.  The  public 
meeting  will  be  held  7  p.m.  until  9  p.m. 
The  public  and  agencies  may  attend 
either  or  both  meetings.  The  agency 
scoping  meeting  will  focus  on  resource 
agency  concerns,  while  the  public 
scoping  meeting  is  primarily  for  pubHc 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to.  or  in  support  of  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis.  Staff  will  also  be 


soliciting  input  on  potential  measures 
that  could  be  implemented  to  minimize 
the  impacts  of  the  remediation  project, 
including  the  drawdown. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  for  this  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Interested  parties  may  also  file  written 
scoping  comments.  All  such  comments 
(original  and  eight  copies)  should  be 
filed  with:  Magalie  R.  Salas,  Secretary, 
Federal  Energy  Regulatorv'  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  The  deadline  for  filing  scoping 
comments  is  June  21.  2002. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
hnk. 

Please  direct  any  questions  about  the 
scoping  process  to  John  M.  Mudre  at 
(202)219-1208. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9767  Filed  4-19-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License, 
Substitution  of  Reiicense  Applicant, 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

April  15,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Types:  (1)  Transfer  of 
License  and  (2)  Request  for  Substitution 
of  Applicant  for  New  License. 

b.  Project  Nos:  7000-016  and  7000- 
015. 

c.  Date  Filed:  April  8.  2002. 

d.  Applicants:  Newton  Falls  Holdings. 
LLC  (transferor)  and  Erie  Boulevard 
Hydropower,  L.C.  (transferee). 

e.  Project  Name  and  Location:  The 
Newton  Falls  Project  is  on  the  East 
Branch  of  the  Oswegatchie  River  near 
the  Village  of  Newton  Falls  in  St. 
Lawrence  County,  New  York.  The 
project  does  not  occupy  federal  or  tribal 
lands. 
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f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  For  Transferor: 
Harold  G.  Slone,  Manager,  Newton  Falls 
Holdings.  LLC.  1930  West  Weslev  Road, 
NW,  Atlanta,  GA  30327,  (770)  638- 
1172.  For  Transferee:  William  J. 
Madden,  Jr.,  Winston  &  Strawn,  1400  L 
Street,  NW..  Washington.  DC  20005- 
3502,(202)371-5700. 

h.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 

i.  Deadline  for  filing  motions  to 
intervene,  protests,  and  comments:  June 
15, 2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Roman  Salas,  Secretary-.  Federal  Energy' 
Regulatorv'  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The 
Applicants  request  approval  of  the 
transfer  of  the  license  for  Project  No. 
7000  from  the  transferor  to  the 
transferee,  in  connection  with  the 
proposed  sale  of  the  project. 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
license  for  Project  No.  7000.  which  is 
the  subject  of  a  pending  relicense 
application.  In  Hydroelectric 
Relicensing  Regulations  Under  the 
Federal  Power  Act  (54  FR  23.756;  FERC 
Stats,  and  Regs..  Regs.  Preambles  1986- 
1990  30.854  at  p.  31,437),  the 
Commission  declined  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  primary  purpose  of  the  transfer  was 
to  give  the  transferee  an  advantage  in 
relicensing  (id.  at  p.  31,438  n.  318). 

The  transfer  application  also  contains 
a  separate  request  for  approval  of  the 
substitution  of  the  transferee  for  the 
transferor  as  the  applicant  in  the 
pending  relicensing  application,  filed  by 
the  transferor  on  Januarv  30.  2002.  in 
Project  No.  7000-015. 

k.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
wwK'.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions.  (Call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  g  above. 


1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary- 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  ,214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\-ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  Roman  Salas, 

Secretan,'. 

(FR  Doc.  02-9708  Filed  4-22-02:  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  9185-000] 

Notice  of  Intent  To  File  for  New 
License 

.^pril  16,2002. 

a.  Tvpe  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  .New  License. 

b.  Project  .Vo.  9185-000. 

c.  Date  Filed:  April  1.  2002 

d.  Subm/ffed  By:  Flambeau  Hydro. 
LLC — current  licensee. 

e  \ame  of  Project:  Clam  River 
Hydroelectric  Project. 

f.  Location:  On  the  Clam  River  near 
the  City  of  Danbury.  in  Burnett  County. 
Wisconsin.  The  project  does  not  occupy 
Federal  lands. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Loval  Gake, 
Flambeau  Hvdro.  LLC.  P.O.  Box  167. 
1 16  State  Street.  Neshkoro.  WI  54960 
(920) 293-4628. 

i.  FERC  Contact  Tom  Dean. 
thomas.dean@ferc.gov.  (202)  219-2778. 

j.  Effective  date  of  current  license: 
April  1.  1957. 

k.  Expiration  date  of  current  license: 
March  31.  2007. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  40-foot-high.  54-foot-long 
dam  with  spillway  section;  (2)  an  893- 
foot-long  earth  dike  on  the  left  side  of 
the  spillway,  and  a  223-foot-long  earth 
dike  on  the  right  side;  (3)  a  reservoir 
with  a  storage  capacity  of  3.825  acre-feet 
at  a  maximum  pool  elevation  of  898.95 
feet  msl;  (4)  a  powerhouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  1.200  kW;  (5)  a 
100- foot -long.  2.4  kV  transmission  line; 
and  (6)  other  appurtenances. 

m.  Each  application  for  a  license  and 
any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  March  31,  2005. 

n.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
wu-w. fere. gov  using  the  "RIMS"'  link, 
select  "'Docket#"'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  by 
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contacting  the  applicant  identified  in 
item  h  above. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9768  Filed  4-19-02;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

April  17.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09).  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  April  24.  2002.  10  a.m. 
place:  Room  2C,  888  First  Street.  NE.. 
Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

790th— Meeting  April  24.  2002:  Regular 
Meeting  10  a.m. 

Administrative  Agenda 

A-1. 
Docket*  AD02-1.  000,  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7.  000.  Customer  Matters. 
Reliability.  Security  and  Market 
Operations 

Markets.  Tariffs  and  Rates— Electric 

E-1. 
Docket*  RM02-1.  000.  Standardization  of 
Generator  Interconnection  Agreements 
and  Procedures 
E-2. 

Docket*  RMOl-8.  000.  Revised  Public 
Utilitv  Filing  Requirements 
E-3. 

Docket*  ELOl-118.  000.  Investigation  of 
Terms  and  Conditions  of  Public  Utility 
Market-Based  Rate  Authorizations 
Other*S  ELOl-llS,  001.  Investigation  of 
Terms  and  Conditions  of  Public  Utility 
Market-Based  Rate  .Authorizations 
E-4. 

Docket*  ECOl-156.  000.  TR.\NSLink 
Transmission  Company.  L.L.C..  Alliant 


Energy  Corporate  Services,  Inc., 
Mid.Vmerican  Energy  Company  and  Xcel 
Energy  Services,  Inc. 
Other#S'ER01-3154.  000.  Alliant  Energy 
Corporate  Services.  Inc..  MidAmerican 
Energv  Company,  Xcel  Energy  Services, 
Inc.  and  TRANSLink  Transmission 
Company,  L.L.C. 
E-5. 

Docket*  EL02^5,  000,  Alliance 
Companies,  Ameren  Services  Company 
on  behalf  of:  Union  Electric  Company, 
Central  Illinois  Public  Service  Company, 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company.  Wheeling  Power 
Company,  Dayton  Power  and  Light 
Company.  Exelon  Corporation  on  behalf 
of:  Commonwealth  Edison  Company, 
Commonwealth  Edi.son  Company  of 
Indiana,  Inc..  FirstEnergy  Corporation  on 
behalf  of:  .American  Transmission 
Systems,  Inc..  Cleveland  Electric 
Illuminating  Power  Company,  Ohio 
Edi.son  Company.  Pennsylvania  Power 
Company.  Toledo  Edi.son  Company. 
Illinois  Power  Company.  Northern 
Indiana  Public  Service  Company  and 
National  Grid  USA 
Other#S  RTOl-88.  016,  Alliance 
Companies,  .Ameren  Services  Company 
on  behalf  of:  Union  Electric  Company. 
Central  Illinois  Public  Service  Company. 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company.  Indiana  Michigan 
Power  Company.  Kentucky  Power 
Company.  Kingsport  Power  Company, 
Ohio  Power  Company,  Wheeling  Power 
Company.  Consumers  Energy  Company. 
Michigan  Electric  Transmission 
Company.  Dayton  Power  and  Light 
Company.  Exelon  Corporation  on  behalf 
of:  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana.  Inc..  First  Energy  Corporation 
on  behalf  of:  American  Transmission 
Systems,  Inc..  Cleveland  Electric 
Illuminating  Power  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Illinois  Power  Company.  Northern 
Indiana  Public  Service  Company  and 
Virginia  Electric  and  Power  Company 
E-6. 

Omitted 
E-7. 

Omitted 
E-8. 

Docket*  ER02-1149,  000.  ISO  New 

England.  Inc. 
Other»S  ER02-1149,  001,  ISO  New 
England,  Inc. 
E-9. 

Omitted 
E-10. 

Docket*  ER02-126,5.  000,  Entergy  Gulf 
States,  Inc. 
E-11. 

Docket*  ER02-947,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 


Other#S  ER02-947,  001,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-1 2. 
Docket*  ER02-1264,  000,  Cabrillo  Power  I 
LLC  and  Cabrillo  Power  II  LLC 
E-13. 

Docket*  ER02-863,  000.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other#S  ER02-330,  000,  Alliant  Energy 
Corporate  Services,  Inc. 
ER02-330,  001 ,  Alliant  Energy  Corporate 

Services,  Inc. 
ER02-863.  001,  Midwest  Independent 
Transmission  System  Operator,  Inc, 

E-1 4. 

Docket*  RTOl-12,  000.  Indianapolis  Power 
&  Light  Company 

Other#S  RTOl-52,  000,  Alliant  Energy 
Corporate  Services.  Inc..  American 
Transmission  Company,  LLC,  Central 
Illinois  Light  Company,  Edison  Sault 
Electric  Company,  Madison  Gas  & 
Electric  Company,  Southern  Indiana  Gas 
&  Electric  Company,  Wisconsin  Public 
Service  Corporation  and  Upper 
Peninsula  Power  Company 

RTOl-69,  000,  Wayne-White  Counties 
Electric  Cooperative 

RTOl-91,  000,  .American  Transmission 
Company  LLC 

RTOl-96,  000,  Alliant  Energy  Corporate 
Services,  Inc.,  American  Transmission 
Company  LLC,  Central  Illinois  Light 
Company,  Cinergy  Corporation,  Hoosier 
Energy  Rural  Cooperative,  Inc..  Kentucky 
Utilities  Company,  Louisville  Gas  & 
Electric  Company,  Northern  States 
Power  Company  (Minnesota),  Northern 
States  Power  Company  (Wisconsin)  and 
Southern  Indiana  Gas  &  Electric 
Company 
E-15. 

Omitted 
E-1 6. 
Docket*  EROO-1743,  002,  Entergy  Services, 

Inc. 
Other*S  EROO-1743,  003,  Entergy  Services, 

Inc. 
E-1 7. 
Docket*  EROO-3591,  009,  New  York 
Independent  System  Operator,  Inc. 
Other*S  ELOO-76,  006,  New  York  State 
Electric  &  Gas  Corporation  v.  New  York 
Independent  System  Operator.  Inc. 
EROO-1969,  010,  New  York  Independent 

System  Operator,  Inc. 
EROO-3038.  005.  New  York  Independent 
System  Operator,  Inc. 
E-18." 
Docket*  ER02-1182,  000,  Niagara  Mohawk 
Power  Corporation 
E-19. 

Omitted 
E-20. 
Docket*  ER96-2573,  003,  Southern 

Company  Services,  Inc. 
Other#S  ER93-730,  013,  Cinergy  Cap.ital  & 

Trading,  Inc. 
ER94-24.  030,  Enron  Power  Marketing,  Inc. 
ER94-968,  027,  Electric  Clearinghouse,  Inc. 
ER94-1188,  028,  LG&E  Energy  Marketing, 

Inc. 
ER94-1384.  023.  Morgan  Stanley  Capital 
Group  Inc. 
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ER94-1685,  025,  Citizens  Power  Sales 
ER95-393.  02,3.  Hartford  Power  Sales, 

LL.C. 
ER9.5-428.  019.  EL  Paso  Power  Serx'ices 

C(impan\ 
ER9,5-892.'04.3,  C;L  Power  Sales  (1-5). 

L.L.C. 
ER9.'5-U)07.  013.  Logan  Generating 

Companv.  L,P. 
ER9.5-161.5,  018.  Entergy  Fowei  Marketing 

Corporation 
ER95-1625,  020.  PG&E  Energy  Trading- 
Power.  L.P. 
ER96-25.  016,  Coral  Power,  L.L.C. 
ER96-2408.  013.  .Avista  Energy,  Inc. 
ER96-2f).=^2.  031.  CL  Power  Sales  (6-10). 

L.L.C. 
ER96-2921.  01.5.  Duke  Energy  Trading  and 

Marketing.  L.L.C. 
ER97-6.54.  010.  Engage  Energy  L'S.  L.P. 
ER97-2261.  010.  Constellation  Power 

Source,  Inc. 
ER97-4587.  001.  Williams  Generation 

Company — Hazelton 
ER98-6.  007.  USGen  New  England.  Inc. 
ER98-13.  010.  Enron  Energy  Seryices,  Inc. 
ER98-107.  007.  Sithe  Power  Marketing. 

Inc. 
ER98-830,  005.  Millenium  Power  Partners. 

L.P. 
ER98-1055,  006,  Merchant  Energy  Group 

of  the  .Americas 
ER98-1278.  004.  Western  Kentucky  Energy 

Corporation 
ER98-4400.  002.  Pittsfield  Generating 

Company.  L.P. 
ER98-4540.  001.  Louisyille  Gas  and 

Electric  Company  and  Kentucky  Utilities 

Company 
ER99-890.  002.  CL  Power  Sales  15,  L.L.C. 
ER99-891.  002.  CL  Power  Sales  14.  LLC. 
ER99-892.  002,  CL  Power  Sales  13,  L.L.C. 
ER99-893.  002,  CL  Power  Sales  12.  L.L.C. 
ER99-894.  002.  CL  Power  Sales  11,  L.L.C. 
ER99-1004.  002.  Entergy  Nuclear 

Generation  Company 
ER99-1125,  002.  LG&E  Westmoreland 

Renssalaer 
ER99-1714.  001,  Lake  Road  Generating 

Company.  L.P. 
ER99-1722.  001.  Williams  Energy 

Marketing  &  Trading  Company 
ER99-1751.  002.  Aquila  Energy  Marketing 

Corporation 
ER99-1801.  002.  Reliant  Energy  Seryices. 

Inc. 
ER99-2079.  001.  Reliant  Energy  Ormond 

Beach.  L.L.C. 
ER99-2080,  001.  Reliant  Energy  Mandalav. 

L.L.C. 
ER99-2082,  001,  Reliant  Energy  Coolwater, 

L.L.C. 
ER99-2083.  001.  Reliant  Energy  Etiwanda. 

L.L.C. 
ER99-2108,  001,  LG&E  Capital  Corporation 
ER99-2081,  001,  Reliant  Energy  EUwood, 

L.L.C. 
E-21. 
Docket*  ER02-1205.  000.  PJM 

Interconnection.  L.L.C. 
E-22. 
Docket*  EROO-1969,  004,  New  York 

Independent  System  Operator,  Inc. 
Other#S  EROO-1969,  Oil.  New  York 

Independent  System  Operator,  Inc. 
E-23. 


Omitted 
E-24 

Docket#  TXOO-1.  001,  Inited  Slates 
Department  of  Energy — Western  Aka 
Power  .Administration.  Colorado  Riyer 
Storage  Projei  t  Management  Center 
Other«S  EROO-896.  001.  Public  Service 
Compan\  of  New  Mexico 
E-25. 

Omitted 
E-26. 
Docket*  ELOl-80.  003.  National  Grid  LS.^ 
Other#S  EL02-65,  000,  .Mliance 
Companies.  .'Xmeren  Seryices  Company 
on  behalf  of:  Union  Electric  Company. 
Central  Illinois  Public  Seryice  Company, 
.Americ.an  Electric  Power  Seryice 
Corporation  on  behalf  of;  .Appalachian 
Power  Compan\ .  Columbus  .Southern 
Power  Company.  Indiana  Michigan 
Power  Company,  Kentucky  Ptjwer 
Company.  Kingsport  Power  Company. 
Ohio  Power  Company.  Wheeling  Power 
Company.  Da\ton  Power  and  Light 
Company.  Exelon  Corporation  on  behalf 
of:  Ciommonwealth  Edison  Company. 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  FirstEnergy  Corporation  on 
behalf  of:  .American  Transmission 
Systems.  Inc..  Cleveland  Electric 
Illuminating  Power  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company.  Toledo  Edison  C'ompany, 
Illinois  Power  C:ompany.  Northern 
Indiana  Public  Service  Company  and 
.National  Grid  USA 

RTOl-88.  016.  Alliance  Companies. 

.Ameren  Services  Company  on  behalf  of: 
L'nion  Electric  Com{)any.  Central  Illinois 
Public  Service  Company.  .American 
Electric  Power  Service  Corporation  on 
behalf  of:  .Appalachian  Power  Company, 
Columbus  Southern  Power  C^onipany. 
Indiana  Michigan  Power  Company. 
Kentucky  Power  Company  .  Kingsport 
Power  Company.  Ohio  Power  Company. 
Wheeling  Power  Compan\  .  Consumers 
Energy  Company.  Michigan  Electric 
Transmission  Compan\ ,  Dayton  Power 
and  Light  Compan\ .  Exelon  Corporation 
on  behalf  of:  Commonwealth  Edison 
Company,  Commonwealth  Edison 
Company  of  Indiana.  Inc..  First  Energ\ 
Corporation  on  behalf  of:  American 
Transmission  Systems.  Inc.  Cle\eland 
Electric  Illuminating  Power  Company, 
Ohio  Edison  Company.  Pennsylvania 
Power  Company.  Toledo  Edison 
Company.  Illinois  Power  Company, 
Northern  Indiana  Public  Service 
Company  and  Virginia  Electric  and 
Power  Company 
E-27. 

Docket*  ER02-254.  001.  Sierra  Pacific 
Power  Company 
E-28 

Docket*  ER02-605.  001.  Puget  Sound 
Energy.  Inc. 

E-29. 

Docket*  ER02-1151.  000,  Entergy 
Arkansas,  Inc. 

E-30. 

Docket*  ER02-1079,  000.  Midwest 
Independent  Transmission  System 
Operator.  Inc. 
E-31. 


Omitted 

E-32. 

Omitted 
E-33. 

Docket*  EL02-70.  000,  The  United 
Illuminating  Company  v.  ISO  New 
England  Inc. 

OtherSS  EL02-61,  000,  PG&E  National 
Energy  Group.  PG&E  Generating,  USGen 
New  England,  Inc .  and  PG&E  Energy 
Trading-Power.  LP.  v.  ISO  New  England 
Inc. 
E-34. 

Docke)*  EL02-25,  000,  Intermounfain 
Rural  Electric  Association  v.  Public 
Service  Company  of  Colorado 
E-35. 

Docket*  ELOl-1 13.  000,  Mid-Tex  G&T 
Electric  Cooperative,  Inc.,  Big  Country 
Electric  Cooperative,  Inc.,  Coleman 
County  Electric  Cooperative,  Inc., 
Concho  Valley  Electric  Cooperative.  Inc.. 
Golden  Spread  Electric  Cooperative.  Inc. 
Kimble  Electric  Cooperative,  Inc., 
Lighthouse  Electric  Cooperative,  Inc.. 
Rio  Grande  Electric  Cooperative.  Inc., 
Southwest  Texas  Electric  Cooperative, 
Inc.  and  Taylor  Electric  Cooperative,  Inc. 
V,  West  Texas  Utilities  Company 
E-36. 

Docket*  EL02-60,  000,  Public  Utilities 
Commission  of  the  State  of  California  y. 
Sellers  of  Long  Term  Contracts  to  the 
California  Department  of  Water 
Resources 

Other*S  EL02-26.  000.  Nevada  Power 
Company  and  Sierra  F'acifii  Power 
Company  v.  Duke  Energy  Trading  and 
Marketing.  L.L.C,  Enron  Power 
Marketing,  Inc..  El  Paso  Merchant  Energy 
and  American  Electric  Power  Services 
Corporation 

EL02-28.  000.  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v. 
Duke  Energy  Trading  and  Marketing, 
L.L.C.  Enron  Power  Marketing,  Inc.,  El 
Paso  Merchant  Energy  and  American 
Electric  Power  Services  Corporation 

EL02-29.  000.  .Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  Calpine 
Energy  Services.  Reliant  Energy  Services. 
Mirant  Americas  Energy  Marketing.  L.P,. 
BP  Energy  Company  and  .Allegheny 
Energy  Supply  Company.  LLC 

EL02-36,  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  Calpine 
Energy  Servic  es.  Reliant  Energy  Services. 
Mirant  .Americas  Energy  Marketing,  L.P.. 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company .  LLC 

EL02-31 .  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services.  Reliant  Energy  Services. 
Mirant  .Americas  Energy  Marketing.  L.P., 
BP  Energy  Company  and  .Allegheny 
Energy  Supply  Company.  L.L.C 
EL02-32  000.  .Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  Calpine 
Energy  Services.  Reliant  Energy  Seivices, 
Mirant  Americas  Energy  Marketing.  L.P.. 
BP  Energy  Company  and  .Allegheny 
Energy  Supply  Company.  L  L  C 
EL02-33.  000.  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v. 
Duke  Energy  Trading  and  Marketing. 
L.L.C.  Enron  Power  Marketing.  Inc..  El 
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Paso  Merchant  Energy  and  American 
Electric  Power  Services  Corporation 
EL02-34,  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  Calpine 
Energy  Services,  Reliant  Energy  Services. 
Mirant  Americas  Energy  Marketing.  L.P.. 
BP  Energy  Company  and  .Mlegheny 
Energy  Supply  Company.  L.L.C. 
EL02-38,  000,  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v. 
Duke  Energv  Trading  and  .Marketing, 
L.L.C,  Enron  Power  Marketing.  Inc.,  El 
Paso  Merchant  Energy  and  American 
Electric  Power  Services  Corporation 
EL02-39,  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energv  Services,  Reliant  Energy  Services, 
Mirant  Americas  Energy  Marketing,  LP., 
BP  Energy  Company  and  Allegheny 
Energv  Supply  Company,  L.L,C. 
EL02-43,  000.  Southern  California  Water 
Company  v.  Mirant  Americas  Energy 
Marketing,  L.P: 
EL02-56.  000,  Public  Utility  District  No.  1 
of  Snohomish  County,  Washington  v. 
Morgan  Stanley  Capital  Group.  Inc. 
EL02-62,  000,  California  Electricity 
Oversight  Board  v.  Sellers  of  Energy  and 
Capacitv  Under  Long-Term  Contrac:ts 
with  the  California  Department  of  Water 
Resources 
E-37, 
Docket*  EL02-58,  000.  Public  Service 
Company  of  New  Mexico  v.  Arizona 
Public  Service  Company 
E-38, 

Docket#  EL92-33,  004,  Barton  Village,  Inc., 
Village  of  Enosburg  Falls  Water  &  Light 
Department,  Village  of  Orleans  and 
Village  of  Swanton,  Vermont  v.  Citizens 
Utilities  Companv 
Other#s  EL92-33,  005,  Barton  Village,  Inc., 
Village  of  Enosburg  Falls  Water  &  Light 
Department,  Village  of  Orleans  and 
Village  of  Swanton,  Vermont  v.  Citizens 
Utilities  Company 
EL92-33,  006,  Barton  Village,  Inc.,  Village 
of  Enosburg  Falls  Water  &  Light 
Department,  Village  of  Orleans  and 
Village  of  Swanton,  Vermont  v.  Citizens 
Utilities  Company 
EL92-33,  007,  Barton  Village,  Inc.,  Village 
of  Enosburg  Falls  Water  &  Light 
Department,  Village  of  Orleans  and 
Village  of  Swanton,  Vermont  v.  Citizens 
Utilities  Company 
E-39. 

Docket#  ER02-352,  001,  Southern 

Company  Services.  Inc. 
Other#s  ER02-352.  000,  Southern 
Company  Services,  Inc. 
E-40. 
Docket#  EL02-n,  000,  Central  Maine 
Power  Company 
E-41. 

Docket*  ER02-324.  001.  Entergy  Gulf 

States,  Inc, 
Other#s  ER02-324,  002,  Entergy  Gulf 
States,  Inc. 
E-42. 

Omitted 
E-43. 
Docket*  ER02^07,  001.  Geysers  Power 
Company,  LLC 
E-44, 
Omitted 


E-45. 
Docket*  ER91-195,  035,  Western  Systems 

Power  Pool 
Other*s  ER91-195,  042,  Western  Systems 

Power  Pool 
ER91-195,  043,  Western  Systems  Power 

Pool 
ER91-195,  044,  Western  Systems  Power 

Pool 
ER91-195,fl45,  Western  Systems  Power 

Pool 
ER91-195,  046,  Western  Systems  Power 

Pool 
ER91-195,  047,  Western  Systems  Power 

Pool 
ER91-195,  048,  Western  Systems  Power 

Pool 
ER91-195,  049,  Western  Systems  Power 

Poul 
E-46. 

Docket*  EROO-1969,  009,  New  York 

Independent  System  Operator,  Inc. 
Other*s  EROO-1969,  012,  New  York 

Independent  System  Operator,  Inc. 
EROO-3591,  008,  New  York  Independent 

Svstem  Operator,  Inc. 
EROO-3591.  010.  New  York  Independent 

System  Operator,  Inc. 

Miscellaneous  Agenda 

M-1. 
Docket*  RM02-8.  000,  Revised  Fees  for 
Record  Requests 

Markets,  Tariffs  and  Rates— Gas 

G-1. 
Docket*  GT02-13,  000,  Tennessee  Gas 
Pipeline  Company 
G-2. 

Docket*  RP99-106,  006,  TransColorado 
Gas  Transmission  Company 
G-3. 

Docket*  RP96-320,  055.  Gulf  South 
Pipeline  Company,  LP 
G-A. 

Docket*  RP99-301,  045,  ANR  Pipeline 
Company 
C^5, 
Docket*  RP99-301,  044,  ANR  Pipeline 
Company 
G-6. 

Docket*  RP02-215,  000,  Kinder  Morgan 

Interstate  Gas  Transmission  LLC 
Other*s  RP02-215,  001.  Kinder  Morgan 
Interstate  Gas  Transmission  LLC 
G-7. 
Docket*  RP02-210,  000,  Questar  Pipelme 
Company 
G— 8 

Docket*  RP02-209.  000,  Southern  Natural 
Gas  Companv 
G-9, 
Docket*  RPOO-336,  002,  El  Paso  Natural 

Gas  Company   , 
Other*s  RPOl-484,  000,  Aera  Energy,  LLC, 
Amoco  Production  Company,  BP  Energy 
Companv.  Burlington  Resources  Oil  & 
Gas  Companv  LP.  Conoco  Inc.,  Coral 
Energv  Resources  LP,  ONEOK  Energy 
Marketing  &  Trading  Company,  L,P., 
Pacific  Gas  and  Electric  Company,  Panda 
Gila  River  L.P.,  the  Public  Utilities 
Commission  of  the  State  of  California, 
Southern  California  Edison  Company, 
Southern  California  Gas  Company  and 
Texaco  Natural  Gas  Inc.  v.  El  Paso 
Natural  Gas  Company 


RPOl-486,  000,  Texas.  New  Mexico  and 
Arizona  Shippers:  Apache  Nitrogen 
Products,  Inc.,  Arizona  Electric  Power 
Cooperative,  Inc.  Arizona  Gas  Division 
of  Citizens  Communications  Company. 
BHP  Copper,  Inc,  El  Paso  Electric 
Company,  El  Paso  Municipal  Customer 
Group,  Phelps  Dodge  Corporation,  Public 
Service  Company  of  New  Mexico,  Salt 
River  Project  and  Southern  Union  Gas 
Company  v.  El  Paso  Natural  Gas 
Companv 
RPOO-139,  000,  KN  Marketing,  L,P,  v.  El 
Paso  Natural  Gas  Company 
G-10. 

Omitted 
G-11, 

Omitted 
G-12, 

Omitted 
C   13 

Docket*  RP97-255.  043,  TransColorado 
Gas  Transmission  Company 
G-14. 

Omitted 
G-15. 

Docket*  RP02-196,  000.  Reliant  Energy 
Gas  Transmission  Company 
G-16, 
Docket*  IS02-10.  000,  Kinder  Morgan 
Operating  L,P.  "A" 
G-17, 
Docket*  RPOO-466,  000,  Enbridge  Offshore 
Pipelines  (UTOS)  LLC  (Formerly:  U-T 
Offshore  System,  L.L.C.) 
Other#s  RPOO-618,  000,  Enbridge  Offshore 
Pipelines  (UTOS)  LLC  (Formerly:  U-T 
Offshore  System,  L.L.C.) 
RPOO-618,  001,  Enbridge  Offshore 
Pipelines  (UTOS)  LLC  (Formerly:  U-T 
Offshore  System,  L.L.C.) 
G-18. 

Docket*  RPOO-486,  000,  Cove  Point  LNG 

Limited  Partnership 
Other#s  RPOl-40,  000.  Cove  Point  LNG 

Limited  Partnership 
RPOl-40,  001,  Cove  Point  LNG  Limited 
Partnership 
G-19, 

Omitted 
G-20. 
Docket*  RPOO-491,  000,  Petal  Gas  Storage, 

L.L.C. 
Other#s  RPOO-491,  001,  Petal  Gas  Storage, 

L.L.C. 
CPOl-69,  003,  Petal  Gas  Storage,  L.L.C. 
RP02-188,  000,  Petal  Gas  Storage.  L.L.C, 

G-21. 
Docket*  RPOO-319,  000,  Discovery  Gas 

Transmission  L.L.C. 
Other#s  RPOO-598,  000.  Discovery  Gas 

Transmission  L.L.C. 
G-22. 

Docket*  RP02-134,  000,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
G-23. 
Docket*  RPOO-^89,  000,  Young  Gas  Storage 

Company,  Ltd. 
Other#s  RPOl-41,  000,  Young  Gas  Storage 

Company,  Ltd. 
G-24. 
Docket*  RPOO-404,  003,  Northern  Natural 

Gas  Company 
Other#s  RPOO-404,  004,  Northern  Natural 

Gas  Company 
RPOl-76,  005,  Northern  Natural  Gas 

Company 
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RPOl-76.  006.  Northern  Natural  Gas 

Company 
RPOl-382.  009.  Northern  Natural  Gas 

Company, 
RPOl-382.  010.  Northern  Natural  Gas 

Company 
RPOl-396,  003.  Northern  Natural  Gas 

C^ompanv 
RP01-3q6.  004.  Northern  Natural  Gas 
Company 
G-25. 

Omitted 
G-26. 
Docket*  ISOl-482.  000.  Mid-America 
Pipeline  Company 
G-27. 

Docket*  ISOl-108.  001,  Pioneer  Pipe  Line 

Compan\ 
Other«s  DOOl-2,  000.  Pioneer  Pipe  Line 
Company 
G-28. 

Omitted 
G-29. 

Docket*  RPOl-190,  001.  Kern  River  Gas 
Transmission  Company 
G-30. 

Docket*  RPOl-246.  004.  Natural  Gas 
Pipeline  Company  of  .America 

Cr-31. 

Docket*  RM96-1,  020.  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines 
G-32. 
Docket*  RP02-217,  000.  Panhandle  Eastern 
Pipe  Line  Company 

Energy  Projects — Hydro 

H-1. 

Docket*  P-1 1873.  000.  Svmbiotics.  LLC 
H-2. 

Docket*  P-1 1890.  000.  Symbiotics,  LLC 
H-3. 

Docket*  P-11911.  000.  Symbiotics.  LLC 

Energy  Projects — Certificates 

C-1. 

Docket*  CPOl-361.  000.  Northwest 
Pipeline  C'orporation 
C-2, 
Do(  ket*  CP02-lir).  000,  Tennessee  Gas 

Pipeline  Company 
Other*s  CP02-1 17.  000.  Tennessee  Gas 
Pipeline  Company 
C-3. 
Docket*  CP01-40.T.  000,  Kern  River  Gas 
Transmission  Company 
C-4. 

Docket*  CP02-97,  000.  West  Texas  Gas. 
Inc. 
C-5, 
Docket*  CPOl-94.  002.  Nornew  Energy 

Supply,  Inc.  and  Norse  Pipeline.  L.L.C. 
Other*s  CPOl-95,  001.  Nornew  Energy 

Supph'.  Inc. 
CP01-9fi.  001.  Nornew  Energy  Supply,  Inc. 
CPOl-97,  002.  Nornew  Energy  Supply.  Int 
and  Norse  Pipeline.  L.L.C. 
C-6. 
Docket*  CP93-253.  005,  El  Paso  Natural 
Gas  Company 
C-7. 


Docket*  CPOl-417,  001.  Transcontinental 
Gas  Pipe  Line  Corporation 

Magaiie  R.  Sales, 

SecTfton . 

|ER  Doc.  02-9879  Filed  4-19-02;  11:21  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Post-2005  Resource  Pool,  Pick-Sloan 
Missouri  Basin  Program,  Eastern 
Division 

agency:  Western  Area  Power 
Administration.  DOE. 

ACTION:  Notice  for  Letters  of  Interest. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western).  Upper  Great 
Plains  Customer  Service  Region,  a 
Federal  power  marketing  agency  of  the 
Department  of  Energy  (DOE),  is 
publishing  this  notice  to  solicit  Letters 
of  Interest  from  entities  interested  in  an 
allocation  of  power,  and/or  in  providing 
comments  regarding  a  proposed 
resource  pool,  and  to  gather  information 
to  aid  Western  in  determining  the 
appropriate  purposes  for  this  proposed 
resource  pool.  A  Federal  power  resource 
pool  increment  of  up  to  1  percent  of  the 
long-term  marketable  resource  of  the 
Pick-Sloan  Missouri  Basin  Program, 
Eastern  Division  (P-SMBP-EDJ  mav 
become  available  January  1.  2006.  under 
the  Energy  Planning  and  Management 
Program  (Program). 
DATES:  Western  will  hold  four  public 
information  forums  (each  not  exceeding 
3  hours).  The  public  information  forum 
dates  are: 

1.  May  14,  2002,  1  p.m.  to  4  p.m., 

Billings,  Montana. 

2.  May  15.  2002.  1  p.m.  to  4  p.m..  Fargo. 

North  Dakota. 

3.  May  16.  2002,  1  p.m,  tn  4  p,m., 

Omaha.  Nebraska. 

4.  May  17,  2002.  9  a.m.  to  12  p.m.. 

Pierre.  South  Dakota 
ADDRESSES:  Send  Letters  of  Interest  to 
Gerald  C.  Wegner.  Regional  Manager. 
Upper  Great  Plains  Customer  Service 
Region.  Western  Area  Power 
Administration.  2900  4th  Avenue  North. 
Billings,  MT  59107-5800. 

The  public  information  forum 
locations  are: 

1.  Billings— Sheraton  Hotel.  27  North 

27th  Street,  Billings.  MT59101. 

2.  Fargo — Best  Western  Doublewood 

Inn,  3333  13th  Avenue  South. 
Fargo.  ND  58103. 

3.  Omaha— Holiday  Inn  Central,  3321 

South  72nd  Street.  Omaha.  NE 
68124. 


4.  Pierre — Best  Western's  Kings  Inn,  220 
South  Pierre.  Pierre.  SD  57501 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

R   Horst.  Public  Utilities  Specialist. 
Upper  Great  Plains  Customer  Service 
Region,  Western  Area  Power 
.Administration.  2900  4lh  A\eniie  North. 
Billings.  MT  59107-.S800.  telephone 
(406)  247-7444.  e-mail  horst@wapa.gov. 

-Ml  documentdtion  developed  or 
retained  by  Western  in  developing  this 
Post-2005  Resource  Pool  will  be 
a\ailablp  for  inspection  and  copying  at 
the  Upper  Cireat  Plains  Customer 
Service  Region  in  Billings.  Montana. 

SUPPLEMENTARY  INFORMATION:  On 

October  20.  1995.  Western  published 
the  Final  Program  Rule.  The  Final  Rule 
bec;ame  effective  on  N'(i\  emhcr  20.  1995. 
Subpart  C-Power  Marketing  Initiative  of 
the  Program.  Final  Rule.  10  CFR  part 
905,  published  at  60  FR  54151  provides 
for  prnject-specifu:  resi)urc:e  pools  and 
allocations  of  power  from  these  pools  to 
eligible  new  customers  and 'or  for  other 
appropriate  purposes  as  determined  by 
Western.  The  goal  of  the  Program  is  to 
require  planning  for  efficient  electric 
energy  use  by  Western's  long-term  firm 
power  customers.  Specifically   lOCTR 
part  905.32  (b)  provides: 

At  two  5-year  intervals  after  the  effective 
date  of  the  extension  to  existing  customers. 
Western  shall  create  a  project-specific 
resource  pool  increment  of  up  to  1  percent 
of  the  long-term  marketable  resource  under 
contract  at  the  time.  The  size  of  the 
additional  resource  pool  increment  shall  be 
determined  by  Western  based  on 
consideration  of  the  actual  fair-share  needs  of 
eligible  new  customers  and  other  appropriate 
purposes 

Letters  of  Interest  for  the  proposed  P- 
SMBP-ED  resource  pool  should  contain 
the  following  information:  name(s)  of 
the  interested  entity,  entity's  interest, 
geographic  location  of  the  entity,  and 
suggested  approfiriate  purposes  of  the 
resource  pool   .-Ml  Letters  of  Interest 
must  be  received  by  5  p.m  .  MDT.  on 
June  1  7.  2002,  Entities  sending  Letters 
oi  Interest  are  encouraged  to  use 
certified  mail  All  Letters  of  Interest  will 
be  accepted  via  regular  mail  through  the 
United  States  Postal  Service  if 
postmarked  at  least  3  day  s  before  lune 
20.  2002.  Western  reserves  the  right  to 
not  consider  any  Letters  of  Interest  that 
are  not  received  by  the  prescribed  dates. 
Western  does  not  consider  Letters  of 
Interest  as  a  means  for  application  to 
this  resource  pool.  Calls  for  application, 
if  determined  to  be  necessary,  will  be 
made  in  a  subsequent  future  notice 
published  in  the  Federal  Register. 
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I.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulaton'  Flexibility  Act.  5 
U.S.C.  601-621,  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
this  action  does  not  require  a  regulator\' 
flexibility  analysis  since  it  is  a 
rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

II.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Western  determined  this  rule  is 
exempt  from  congressional  notification 
requirements  under  5  U.S.C.  801 
because  the  action  is  a  rulemaking  of 
particular  applicability  relating  to  rates 
or  services  and  involves  matters  of 
procedure. 

m.  Determination  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  ofExecutive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  this  notice 
requires  no  clearance  by  the  Office  of 
Management  and  Budget. 

IV.  Environmental  Compliance 

Western  has  completed  an 
environmental  impact  statement  on  the 
Program,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  Record  of  Decision  was 
published  in  60  FR  53181.  October  12. 
1995.  Western's  NEPA  review  assured 
all  environmental  effects  related  to  these 
actions  have  been  analyzed. 

Dated:  April  9,  2002. 
Michael  S.  Hacskaylo, 
Administrator 

[FR  Doc.  02-9765  Filed  4-19-02;  8:45  ami 
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ACTION:  Notice  of  final  order  on  petition 
to  object  to  a  state  operating  permit. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Petition  IV-200(M;  FRL-7173-2] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permit  for  Kerr-McGee 
Chemicals,  LLC;  Mobile  County,  AL 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  document  announces 
that  the  EPA  Administrator  has  deriied 
a  petition  to  object  to  a  state  operating 
permit  issued  by  the  Alabama 
Department  of  Environmental 
Management  to  Kerr-McGee  Chemicals. 
LLC,  Mobile  County,  Alabama.  Pursuant 
to  section  505(b)(2)' of  the  Clean  Air  Act 
(Act),  petitioners  may  seek  judicial 
review  of  the  petition  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
this  decision  under  section  307  of  the 
Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  EPA  Region  4, 
Air.  Pesticides  and  Toxics  Management 
Division.  61  Forsvth  Street.  SW.. 
Atlanta.  Georgia  30303-8960.  If  you 
wish  to  examine  these  documents,  you 
should  make  an  appointment  at  least  24 
hours  before  visiting  day.  The  final 
order  is  also  available  electronically  at 
the  following  address:  http:// 
iv-u-u'.  epa  .gov/ region  0  7/programs/artd/ 
air/titIe5/petitiondb/petitions/ 
kenmcgee  decisioT\2000.pdf 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Huev,  Air  Permits  Section,  EPA  Region 
4.  at" (404)  562-9104  or 
h  ueyioel@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Act 

affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  state  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  the  is  review  period  to 
object  to  state  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period.  Mobile  Bay  Watch,  Inc., 
submitted  a  petition  to  the 
Administrator  on  May  22,  2000,  seeking 
EPA's  objection  to  the  operating  permit 
issued  to  Kerr-McGee  Chemicals.  LLC, 
The  petitioner  maintains  that  the  Kerr- 
McGee  Chemicals  operating  permit  is 
inconsistent  with  the  Act  because  the 
permit  fails  to:  (1)  Require  adequate 
periodic  monitoring  of  facility 
emissions;  (2)  require  the  facility  to 
prepare  a  Risk  Management  Plan  as  well 
as  Worst  Case  Scenario  and  Planning 
Case  Scenario;  and  (3)  reflect  the 
comments  submitted  by  Mobile  Bay 


Watch  during  the  30-day  draft  permit 
period.  Mobile  Bay  Watch  also  bases  its 
petition  on  the  following  statements:  (1) 
Kerr-McGee  requested  in  its  permit 
application  that  the  number  of  federally 
enforceable  limitations  in  the  operating 
permit  be  minimized;  (2)  Kerr-McGee 
requested  in  its  permit  application  that 
the  permit  include  a  permit  shield;  (3) 
the  period  between  the  date  of  the 
permit  application  and  the  issuance  of 
the  draft  permit  was  excessive;  and  (4) 
EPA  failed  to  fully  review  the  Kerr- 
McGee  Chemicals  permit. 

On  February  1 .  2002.  the 
Administrator  issued  an  order  denying 
the  petition.  The  order  explains  the 
reasons  behind  EPA's  conclusion  that 
the  petitioner  has  failed  to  demonstrate 
that  the  Kerr-McGee  Chemicals  permit 
does  not  assure  compliance  with  the  Act 
on  the  grounds  raised. 

Dated:  March  18,  2002. 
A.  Stanley  Meiburg, 

Deputy  Regional  Administrator.  Region  4. 
[FR  Doc.  02-9495  Filed  4-19-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7173-9] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meetings;  Underground 
Storage  Tanks  (UST)  Cleanup^ 
Resource  Conservation  and  Recovery 
Act  (RCRA);  Program  Benefits,  Costs 
and  Impacts  (BCI)  Review  Panel 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92^63, 
notice  is  hereby  given  of  three  meetings 
of  the  Underground  Storage  Tanks 
(UST)  Cleanup/Resource  Conservation 
Recoverv  Act  (RCRA)  Program  Benefits, 
Costs  and  Impacts  (BCI)  Review  Panel 
(UST/RCRA  BCI  Review  Panel,  or  "the 
Panel")  of  the  Executive  Committee  of 
the  US  EPA  Science  Advisory  Board 
(SAB).  The  Panel  will  meet  on  the  dates 
and  times  noted  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  For  teleconference  meetings, 
available  lines  may  also  be  limited. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  ft-om  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 
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Background 

In  1996,  the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  began  to 
develop  methodologies  to  better 
characterize  the  costs  and  benefits 
(including  environmental,  health,  and 
other  human  welfare  benefits)  and  other 
impacts  of  its  various  environmental 
programs.  As  a  first  step,  OSVVER  staff 
identified  a  set  of  program  attributes 
that  describe  a  broad  range  of  potential 
impacts  that  may  result  from  OSWER 
programs.  This  list  of  attributes 
included  the  traditional  economic 
benefit/cost  measures,  but  also  went 
beyond  them  to  tr\'  to  capture  other 
program  features  and  factors  that 
influence  the  design,  implementation, 
and  performance  of  OSWER  programs 
and  that  OSWER  managers  believed 
were  important  to  characterize  in  any 
analysis  of  the  performance  of  their 
programs  (e.g.,  sustainability. 
stakeholder  issues,  impacts  on  long- 
term  behavioral  changes,  and  regulator}' 
constraints).  OSWER  selected  two  of  its 
programs  (a  prevention  program  and  a 
cleanup  program)  to  serve  as  pilots  to 
test  the  practical  application  of  these 
attributes  in  characterizing  and 
measuring  program  performance  and 
impacts.  The  OSWER  draft  document  to 
be  reviewed  as  an  advisory  by  the  Panel 
addresses  one  of  these  two  pilot 
programs,  namely  the  Underground 
Storage  Tank  (UST)  cleanup  program. 
The  purpose  of  the  draft  document  is  to 
present  a  range  of  potential  methods 
OSWER  could  use  to  characterize  or 
quantify'  each  of  the  relevant  attributes 
for  the  UST  cleanup  program,  together 
with  the  advantages,  disadvantages,  and 
uncertainties.  The  methods  range  from 
relatively  simple  to  more  complex, 
resource-intensive  methods. 

The  EPA  Science  Advisor*'  Board 
(SAB,  Board)  announced  in  66  FR 
44343-44344.  August  23,  2001,  that  it 
has  been  asked  to  undertake  a  review  of 
the  Underground  Storage  Tanks  (UST) 
Cleanup  and  Resource  Conservation 
Recovery  Act  (RCRA)  Subtitle  C 
Program  Benefits,  Costs  and  Impacts. 
The  Board  invited  nominations  for 
consideration  on  the  review  panel  being 
formed.  The  SAB's  process  for  panel 
formation  has  been  designed  for  three 
purposes:  to  help  the  Board  meet  EPAs 
legal  requirements:  to  be  transparent  to 
the  public,  so  the  public  can  understand 
and  participate  in  the  process:  and  to 
help  the  Board  fulfill  its  mission. 
Approximately  2-dozen  nominations 
were  received  in  response  to  the  Federal 
Register  announcement.  Coupled  with 
nominees  from  other  sources  (Agency, 
SAB  members,  and  SAB  Staff), 
approximately  120  candidates  were 


identified  as  viable  for  further 
consideration.  This  list  now  has  been 
narrowed  down  to  19  candidates,  based 
upon  interest,  availability,  credentials, 
expertise  needed,  etc.  (see  below  for 
more  detail)  of  which  approximately  10 
candidates  will  be  selected  for  this 
review.  Five  of  the  nineteen  candidates 
on  the  current  list  were  suggested 
through  the  Federal  Register 
nomination  process.  The  background, 
charge,  and  description  of  the  review 
documents  appear  in  the  above 
referenced  Federal  Register  notice,  and 
are  also  available  on  the  SAB  Web  site 
[http  ://ww'w.  epa.gov/sab/ 
ustrcrainvita.pdf). 

The  expertise  appropriate  to  address 
the  charge  questions  includes 
environmental  economics,  preferably 
with  (a)  experience  in  waste  and 
groundwater  contamination  issues:  (b) 
experience  with  EPAs  Resource 
Conser\'ation  and  Recover*-  Act  (RCILM 
program  and  Underground  Storage  Tank 
(UST)  program:  (c)  demonstrated 
knowledge  of  waste  and  groundwater 
contamination  issues,  particularly  in  the 
RCRA  and  UST:  and  (d)  social  science 
perspectives. 

The  criteria  for  selecting  Panel 
members  include  (a)  recognized 
expertise;  (b)  impartiality  and 
objectivity:  (c)  absence  of  conflicts  of 
interest:  (d)  availability  to  participate 
fully  in  the  review,  which  will  be 
conducted  over  a  relatively  short  time 
frame  [i.e..  within  approximately  3 
months):  and  (e)  collectivity,  a  balanced 
range  of  scientific  perspectives  on  the 
issues.  Panel  members  are  expected  to 
perform  one  face-to-face  public  meeting, 
and  two  public  teleconference  meetings 
over  the  course  of  3  months.  In  addition, 
they  will  review  and  help  finalize  the 
report  of  the  Panel  that  will  be  reviewed 
and  approved  by  the  SAB  Executive 
Committee  (EC)  prior.to  its  transmittal 
to  the  EPA  Administrator. 

1.  Underground  Storage  Tanks  (UST) 
Cleanup/Resource  Conservation 
Recovery  Act  (RCRA)  Program  Benefits, 
Costs  and  Impacts  (BCI)  Review  Panel 
(UST/RCRA  BCI  Review  Panel)— May  9. 
2002  Teleconference 

The  Underground  Storage  Tanks 
(UST)  Cleanup/Resource  Conservation 
Revovery  Act  (RCRA)  Program  Benefits. 
Costs  and  Impacts  Review  Panel  of  the 
Executive  Committee  of  the  US  EPA 
Science  Advisor*'  Board  (SAB)  will  meet 
on  Thursday,  May  9,  2002  via 
teleconference  from  3:00  pm  to  5:00  pm 
Eastern  Time.  This  teleconference 
meeting  will  be  convened  in  Conference 
Room  6013.  USEPA,  Ariel  Rios  Building 
North,  1200  Pennsylvania  Avenue,  NW. 
Washington,  DC  20004.  The  meeting  is 


open  to  the  public,  however,  due  to 
limited  space,  seating  will  be  on  a  first- 
come  basis — the  public  may  also  attend 
via  telephone,  however,  lines  may  be 
limited.  For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  phone  number,  please  contact  the 
individuals  listed  at  the  end  of  this  FR 
notice. 

Purpose  of  the  Meeting 

The  purpose  of  this  public 
teleconference  meeting  is  to:  (a)  Discuss 
the  Charge  and  the  adequacy  of  the 
review  materials  provided  to  the  Panel; 
(b)  to  clarif\'  any  questions  and  issues 
relating  to  the  charge  and  the  review 
materials:  (c)  to  discuss  specific  charge 
assignments  to  the  Panelists;  and  (d)  to 
clarif\'  specific  points  of  interest  raised 
by  the  Panelists  in  preparation  for  the 
face-to-face  meeting  to  be  held  on 
Monday,  May  20  and  Tuesday,  May  21, 
2002. 

See  below  for  availability  of  review 
materials  and  contact  information 

2.  Underground  Storage  Tanks  (UST) 
Cleanup^esource  Conservation 
Recovery  \ct  (RCIL^)  Program  Benefits. 
Costs  and  Impacts  (BCI)  Re\iew  Panel 
(Panel)— May  20  and  21.  2002  Meeting 

The  Underground  Storage  Tanks  UST 
Cleanup  Resource  Conservation 
Recovery  Act  (RCR.-\)  Program  Benefits. 
Costs  and  Impacts  (BCI)  Review  Panel 
(Panel)  of  the  Executive  Committee  of 
the  US  EPA  Science  Advisor.'  Board 
(SAB)  will  conduct  a  public  meeting  on 
Monday.  May  20  and  Tuesday.  May  21, 
2002.  The  meeting  will  begin  on 
Monday,  May  20.  2002  at  9  am  and 
adjourn  no  later  than  5:30  pm  that  day. 
On  May  21 .  2002.  the  meeting  may 
begin  at  8:30  am  and  adjourn  no  later 
than  5:30  pm.  The  meeting  will  take 
place  in  the  Large  Conference  Room 
1117  in  the  EPA  East  Headquarters 
Building,  1201  Constitution  Avenue. 
NW.  Washington.  DC  20004.  For  further 
information  concerning  the  meeting, 
please  contact  the  individuals  listed  at 
the  end  of  this  FR  notice. 

Purpose  of  the  Meeting 

The  purpose  of  this  meeting  is  to 
conduct  a  review  of  the  UST  and  RCRA 
Title  C  Benefit.  Cost  and  Impact 
documents.  In  particular,  the  Panel  will; 
(a)  Engage  in  dialogue  with  appropriate 
officials  from  the  Agenc\-  who  are 
responsible  for  preparation  and 
utilization  of  the  draft  documents  dated 
October.  2000:  (b)  receive  public 
comments  on  the  technical  issues 
involved  and;  (c)  begin  to  prepare 
responses  to  the  Charge  questions  (see 
below). 
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The  Proposed  Charge 

The  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  is 
requesting  that  the  EPA  Science 
Advison*  Board  (SAB)  review  the 
following  documents:  •'Approaches  to 
Assessing  the  Benefits.  Costs,  and 
Impacts  of  the  RCRA  Subtitle  C 
Program"  and  "Approaches  to 
Assessing  the  Benefits.  Costs,  and 
Impacts  of  the  Office  of  Underground 
Storage  Tanks  Cleanup  Program."  The 
text  of  the  draft  Charge  to  the  SAB  is 
posted  on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab/ustcharge.pdf. 

See  below  for  availability  of  review 
materials  and  contact  information  for 
the  meeting. 

3.  Underground  Storage  Tanks  (UST) 
Cleanup/Resource  Conservation 
Recovery  Act  (RCRA)  Program  Benefits, 
Costs  and  Impacts  (BCD  Review  Panel 
(UST/RCRA  BCI  Review  Panel)— June 
18,  2002  Contingency  Teleconference 

Purpose  of  the  Meeting 

Depending  on  progress  achieved  in 
developing  its  advisory  from  the  May 
20-21.  2002  meeting,  the  Underground 
Storage  Tanks  (UST)  Cleanup/Resource 
Conservation  Recovery  Act  (RCRA) 
Program  Benefits,  Costs  and  Impacts 
(BCI)  Review  (Panel)  of  the  Executive 
Committee  of  the  Science  Advisory 
Board  (SAB)  may  convene  in  a  public 
teleconference  on  Tuesday,  (une  18 
from  2  p.m.  to  4  p.m.  This  purpose 
contingency  meeting  would  provide  an 
opportunity  for  the  Panel  to  reach 
closure  on  a  consensus  draft  in  a  public 
forum.  If  held,  the  meeting  will  be 
convened  in  Conference  Room  6013,  US 
EPA.  Ariel  Rios  Building  North.  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004.  The  meeting  is  open  to  the 
public,  however,  due  to  limited  space, 
seating  will  be  on  a  first-come  basis — 
the  public  may  also  attend  via 
telephone,  however,  lines  may  be 
limited.  For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  phone  number,  please  contact  the 
individuals  listed  at  the  end  of  this  FR 
notice. 

The  public  is  encouraged  to  attend  the 
meeting  in  the  conference  room  noted 
above,  however,  a  limited  number  of  the 
public  may  also  attend  through  a 
telephonic  link.  Additional  instructions 
about  how  to  participate  in  the  meeting 
can  be  obtained  by  calling  the 
individuals  listed  below  prior  to  the 
meeting  (  see  contact  information  given 
below).  The  teleconference  will  be 
convened  only  if,  in  the  opinion  of  the 
Panel  Chair,  it  is  needed  to  address 
issues  that  require  further  discussion 
prior  to  completion  of  the  Panel's 


report.  A  decision  as  whether  or  not  this 
teleconference  will  be  convened  will  be 
made  by  close  of  business,  Tuesday. 
June  4,  2002,  14  days  prior  to  the 
tentatively  scheduled  date.  The  decision 
on  the  teleconference  will  be  posted  to 
the  SAB  Web  site  {www.epa.gov/sab)\  or 
members  of  the  public  may  contact  Ms. 
Renee  Cooper  (see  contact  information 
given  below).  Availability  of  Review 
Materials— \i  this  teleconference  is  to  be 
held,  a  list  of  the  issues  to  be  discussed, 
along  with  a  draft  meeting  agenda,  will 
be  posted  on  the  SAB  Web  site 
(wwH'.epa.gov/sab)  under  the  "Agenda" 
heading  on  or  about  June  7.  2002.  If  the 
meeting  is  canceled,  a  notice  will  be 
posted  on  the  SAB  website  to  that  effect, 
as  well  under  the  "New"  heading  of  the 
Web  page. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  these 
meetings  or  who  wish  to  submit  brief 
oral  comments  must  contact  Dr.  K.  Jack 
Koovoomjian,  Designated  Federal 
Officer,  of  the  Panel,  USEPA  Science 
Advisory  Board  (1400A).  Suite  6450BB. 
1200  Perinsylvania  Avenue,  NW, 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564^557;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
kooyoomiian.jack@epa.gov.  Requests  to 
present  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Kooyoomjian,  no  later 
than  noon  Eastern  Time  five  business 
days  prior  to  the  meeting  date  (May  2, 
2002,  May  13,  and  June  11.  2002. 
respectively,  for  the  three  meetings).  See 
below  for  information  on  public 
comments. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  locations  or  the  call-in  number 
for  the  teleconference,  should  contact 
Ms.  Renee  Cooper.  Acting  Management 
Assistant.  U.S.  EPA.  EPA  Science 
Advisory  Board  (1400A).  Suite  6450. 
1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20460;  telephone/voice 
mail  at  (202)  564-2526;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
cooper,  ren  ee@epa  .gov. 

A  copy  of  the  draft  agenda  for  each 
meeting  will  be  posted  on  the  SAB  Web 
site  (H'vnv.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately 
10  days  before  that  meeting. 

Availability  of  Review  Materials 

There  are  two  primary  documents  that 
are  the  subject  of  the  review.  The  review 
documents  are  available  electronically 
at  the  following  site  http:// 
www.epa.gov/swerrims/oswerdoc.htm. 
For  questions  and  information 
pertaining  to  the  review  documents, 


please  contact  Mr.  David  S.  Nicholas, 
Policy  Analysis  and  Regulatory 
Management  Staff.  Office  of  Solid  Waste 
and  Emergency  Response  (Mail  Code 
5103).  U.S.  Environmental  Protection 
Agency.  SE-306  Waterside  Mall.  401  M 
St,  SW.  Washington.  DC  20460;  tel. 
(202)  260-4512.  FAX  (202)  401-1496.  e- 
mail:  nicholas.david@epa.gov.  Mr. 
Nicholas  will  refer  you  to  the 
appropriate  contact  for  the  particular 
issue  of  interest.  The  review  document 
which  is  the  subject  of  this  review  is 
cited  as  follows; 

Approaches  to  Assessing  the  Benefits.  Costs, 
and  Impacts  of  the  Office  of  Underground 
Storage  Tanks  Cleanup  Program,  Draft 
Report.  Prepared  for  the  U.S. 
Environmental  Protection  Agency,  Office 
of  Solid  Waste.  Prepared  by  Industrial 
Economics.  Inc.,  October.  2000 

Approaches  to  Assessing  the  Benefits.  Costs, 
and  Impacts  of  the  RCRA  Subtitle  C 
Program.  Draft  Report,  Prepared  for  the 
U.S.  Environmental  Protection  Agency, 
Office  of  Solid  Waste,  Prepared  by 
Industrial  Economics,  Inc.,  October.  2000 

The  above  supporting  documents  are 
available  for  viewing  at  the  OSWER 
Docket,  located  at  Crystal  Gateway  I. 
First  Floor,  1235  Jefferson  Davis 
Highway.  Arlington.  VA.  The  Docket 
Identification  number  is  F-2002- 
USBN-FFFFF.  The  OSWER  Docket  is 
open  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  703  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$0.15/page.  The  public  can  also  contact 
the  OSWER  Docket  by  facsimile  (703- 
603-9234).  e-mail  [RCRA- 
Docket@epamail.epa.gov).  The  postal 
address  is  OSWER  Docket,  1200 
Pennsylvania  Avenue,  NW,  mailcode 
5305G  Washington,  DC  20460. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  conmient  will 
usually  be  limited  to  no  more  than  three 
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minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat.  WordPerfect.  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  at  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Dr. 
Kooyoomjian  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition. 
may  be  found  on  the  SAB  Web  site 
{http://\\i\'w.epa.gov/sab)  and  in  the 
Science  Advisory-  Board  FY2001  Annual 
Staff  Report  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 


Dated;  .\pril  15,  2002. 
Donald  G.  Barnes, 

Staff  Director.  EPA  Science  Advison'  Board 
IFR  Doe .  02-9791  Filed  4-19-02:  B:45  ami 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7174-7] 

Clean  Water  Act  Section  303(d): 
Availability  of  11  Total  Maximum  Daily 
Loads  (TMDLs)  and  Determinations 
That  4  TMDLs  Are  Not  Needed 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  for  comment  of  the 
administrative  record  file  for  1 1  TMDLs 
and  the  calculations  for  these  TMDLs 
prepared  by  EPA  Region  6  for  waters 
listed  in  the  Calcasieu  and  Ouachita 
river  basins,  under  section  303(d)  of  the 
Clean  Water  Act  (CWA).  These  TMDLs 
were  completed  in  response  to  the 
lawsuit  stvled  Sierra  Club,  et  al.  versus 
Clifford  ei  al..  No.  96-0527,  (E.D.  La). 

This  notice  also  announces  the 
availability  for  comment  of  EPA 
determinations  that  TTvIDLs  are  not 
needed  for  4  waterbody/ pollutant 
combinations  in  the  Calcasieu  and 
Ouachita  river  basins  becailse  new  data 
show  that  water  quality  standards  are 
being  met  or  a  TMDL  previously  has 
been  approved.  This  proposed  action 
would  result  in  the  removal  of  4 
waterbody/pollutant  combinations  from 
the  Louisiana  303(d)  list, 

DATES:  Comments  must  be  submitted  in 
writing  to  EPA  on  or  before  Mav  22, 
2002. 


ADDRESSES:  Comments  on  the  11 
TMDLs  and  the  determinations  that 
TMDLs  are  not  needed  for  4  waterbody/ 
pollutant  combinations  should  be  sent 
to  Ellen  Caldwell.  En\ironmental 
Protection  Specialist,  Water  Quality 
Protection  Division.  U.S.  Environmental 
Protection  Agencv  Region  6.  1445  Ross 
Ave..  Dallas.  TX  75202-2733.  For 
further  information,  contact  Ellen 
Caldwell  at  (214)  665-7513.  The 
administrative  record  file  for  these 
TMDLh  and  the  determinations  that 
TMDLs  are  not  needed  are  available  for 
public  inspection  at  this  address  as 
well.  Documents  from  the 
administrative  record  file  may  be 
viewed  at  vu\'iv.epa.go\/region6/water/ 
tmdl.htm.  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  1996. 
two  Louisiana  en\ironmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  .Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  stvled  Sierra  Club,  et  al  v. 
Clifford  et  al..  No.  96-0527.  (E.D.  La). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  manner  EP.-\ 
proposes  these  TMDLs  and 
determinations  that  TMDLs  are  not 
necessary  pursuant  to  a  consent  decree 
entered  in  this  lawsuit. 

EPA  Seeks  Comments  on  1 1  TMDLs 

By  this  notice  EPA  is  seeking 
comment  on  the  following  1 1  TMDLs 
for  waters  located  within  the  Calcasieu 
and  Ouachita  river  basins: 


Subsegment 


Waterbody  name 


Pollutant 


080401   Bayou  Bartholomew— Arkansas  State  Line  to  Dead  Bayou  (Lake  Bar-    Mercury. 

tholomew)  (Scenic). 

080402  '  Bayou  Bartholomew— Dead  Bayou  (Lake  Bartholomew)  to  Ouachita     Mercury 

I      River. 

080302  Black  River — Corps  of  Engineers  Control  Structure  to  Red  River Organic  enrichmentlow  DO 

081602  Little  River — From  Bear  Creek  to  Catahoula  Lake  (Scenic)  Siltation 

080401   j  Bayou  Bartholomew— Arkansas  State  line  to  Dead  Bayou  (Lake  Bar-    Suspended  solids. 

tholomew)  (Scenic). 

080202  Bayou  Louis  Tjrbidity. 

080401  Bayou  Bartholomew — Arkansas  State  line  to  Dead  Bayou  (Lake  Bar-    Turbidity 

tholomew)  (Scenic). 

081002  Joe's  Bayou — Headwaters  to  Bayou  Macon Turbidity. 

081202  

081601  


081602 


Lake  St.  Joseph  (Oxbow  Lake)  Turbidity, 

Little  River — Confluence  of  Castor  Creek  and  Dugdemona  River  to  Turbidity. 

junction  with  Bear  Creek  (Scenic).  , 

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenic)    |  Turbidity. 


EPA  Seeks  Comments  on  Proposed  Determinations  That  TMDLs  for  4   Waterbody /Pollutant  Combinations  are  not 
Needed  Due  to  Assessment  of  New  Data  that  Show  They  are  Meeting  WQS  or  a  TMDL  previously  has  been  Approved: 
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Subsegment 


030201 

081401 
081401 
081503 


Watertxxjy  name 

Calcasieu  River— Confluence  with  Marsh  Bayou  to  Saltwater  Barrier 

(Scenic) 

Dugdemona  River— Headwaters  to  junction  with  Big  Creek  

Dugdemona  River— Headwaters  to 

Beaucoup  Creek— Headwaters  to  Castor  Creek 


Pollutant 


Lead. 

Nutrients. 

Organic  enrichment/low  DO. 
Organic       enrichment/low        DO 
(TMDL  previously  established). 


EPA  requests  that  the  public  provide 
any  water  quality  related  data  and 
information  that  may  be  relevant  to  the 
calculations  for  these  11  TMDLs  and 
any  comments  relevant  to  the  4 
determinations  that  TMDLs  are  not 
needed.  EPA  will  review  all  data  and 
information  submitted  during  the  public 
comment  period  and  revise  the  TMDLs 
and  determinations  where  appropriate. 
EPA  will  then  forward  the  TMDLs  to  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQJ.  LDEQ  will  incorporate 
the  TMDLs  into  its  current  water  quality 
management  plan.  EPA  also  will  revise 
the  Louisiana  303(d)  list  as  appropriate. 

Dated;  April  15.  2002. 
Oscar  Ramirez.  |r.. 

Acting  Director.  Water  Quality  Protection 
Division,  Region  6. 

IFR  Doc.  02-9790  Filed  4-19-02;  8;45  ami 
BILUNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Emergency  Alert  System  National 
Advisory  Committee 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  The  Federal  Communications 
Commission  will  host  the  annual 
meeting  of  the  Emergency  Alert  System 
National  Advisory  Committee  (NAC)  on 
May  10.  2002.  at  the  FCC  headquarters. 
The  meeting  will  serve  to  advise  the 
Commission  on  Emergency  Alert 
System  issues. 

DATES:  May  10,  2002,  9  a.m.-12  (noon). 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Commission  Meeting  Room. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Gav.  Federal  Communications 
Commission,  445  12th  Street,  SVV., 
Washington.  DC  20554  (phone:  (202) 
418-1228)  (fax:  (202)  41&-2817). 
SUPPLEMENTARY  INFORMATION:  In  1994, 
the  Federal  Communications 
Commission  (FCC)  established  the 
Emergency  Alert  System  (EAS)  to 
replace  the  Emergency  Broadcast 
System  (EBS).  The  EAS  uses  various 


Communications  technologies  to  alert 
the  public  regarding  national,  state  and 
local  emergencies.  The  NAC  was 
established  to  assist  the  FCC  in 
administering  EAS. 

The  general  topic  will  be  emergency 
communication  matters  relating  to  EAS. 

Attendance  at  the  NAC  meeting  is 
open  to  the  public,  but  limited  to  space 
availability.  Members  of  the  general 
public  may  file  a  written  statement  with 
the  FCC  at  the  above  contact  address 
before  or  after  the  meeting.  Members  of 
the  public  wishing  to  make  an  oral 
statement  during  the  meeting  must 
consult  with  the  NAC  at  the  above  FCC 
contact  address  prior  to  the  meeting. 
Minutes  of  the  meeting  will  be  available 
after  the  meeting  at  the  above  contact 
address. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary: 
|FR  Doc.  02-9730  Filed  4-1&-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  information  Collection 
Activities:  Submission  For  0MB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  0MB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 


FDIC.  Please  direct  your  comments  as 
follows: 

OMB:  Alexander  T.  Hunt,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

FDIC:  Thomas  Nixon,  Senior  Program 
Attorney,  Attention:  Deposit  Broker 
Processing,  550  17th  Street,  NW., 
Washington,  DC  20429,  (202)  898-8766. 
You  may  hand-deliver  comments  to  the 
guard  station  at  the  rear  of  the  550  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
(FAX  number  (202)  898-3838.  Internet 
address:  comments@fdic.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Nixon  at  the  address  listed 
above. 

SUPPLEMENTARY  INFORMATION: 

Title:  Deposit  Broker  Processing. 
Estimate  of  Annual  Burden: 
Estimated  number  of  respondents:  70. 
Frequency  of  response:  Occasional. 
Estimateci  number  of  responses:  70. 
Estimated  average  time  per  response: 
2  hours. 
Estimated  total  annual  burden:  140 

hours. 

Further  information:  Information 
about  this  submission,  including  copies 
of  the  proposed  collection  of 
information,  may  be  obtained  by  calling 
or  writing  the  agency  contact  listed 
above. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretar\: 

[FR  Doc.  02-9764  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  6714-01-P 


SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  the  FDIC  gives  notice  that  it 
plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below.  The  FDIC  may  not 
conduct  or  sponsor,  and  a  respondent  is 
not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  control  number. 
DATES:  Comments  must  be  submitted  on 
or  before  May  22,  2002. 
ADDRESSES:  You  are  invited  to  submit  a 
comment  to  the  OMB  Reviewer  or  the 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Bani(  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  Mav  6. 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street.  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  First  Financial  Fund,  Inc.,  Newark, 
New  Jersey;  to  retain  voting  shares  of 
FirstFed  Bancorp,  Inc.,  Bessemer, 
Alabama,  and  thereby  indirectly  retain 
voting  shares  of  First  Financial  Bank, 
Bessemer,  Alabama. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri 
63166-2034: 

1.  Douglas  A.  Habig.  Jasper,  Indiana; 
to  retain  voting  shares  of  SVB&T 
Corporation,  French  Lick,  Indiana,  and 
thereby  indirectly  retain  voting  shares  of 
Springs  Valley  Bank  &  Trust  Company, 
French  Lick,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  .April  IB.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary-  of  the  Board. 
[FR  Dor.  02-9698  Filed  4-19-02;  8:45  am! 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S. C.  1841  ef  seg.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 


nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  16.  2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  Norcrown  Bancorp,  Livingston. 
New  Jersey;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Norcrown  Bank. 
Livingston,  New  Jersey, 

Board  of  Governors  of  the  Federal  Reserve 
System.  .April  16.  2002 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc:  02-9699  Filed  4-19-02:  8:45  am) 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory'  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator;-  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  7  and  8,  2002,  from  8:30 
a.m.  to  5  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room,  rm.  1066.  5630 
Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Kathleen  Reedy  or 
Jayne  Peterson,  Center  for  Drug 
Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration,  5600 
Fishers  Lane  (for  express  delivery,  5630 
Fishers  Lane,  rm.  1093),  Rockville,  MD 
20857.  301-827-7001,  or  e-mail 


REEDYK@cder.fda.gov.  or 
PETERSCDNJ@ccier.fda.gov.  or  FDA 
Advisory  Committee  Information  Line. 
1-800-741-8138 (301-443-0572  in  the 
Washington.  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  May  7.  2002.  the 
committee  will:  (1)  Discuss  the  current 
status  of,  and  future  plans  for.  the  draft 
FDA  guidance  entitled  "Guidance  for 
Industr)-.  Food-Effect  Bioavailability 
and  Fed  Bioequivalence  Studies:  Study 
Design,  Data  Analysis,  and  Labeling" 
(see  the  FDA  Internet  address 
www.fda.goy/cder/guidance/ 
4fil3dft.PDF  under  "Biopharmaceutics 
(Draft)  Guidances");  (2)  discuss  and 
provide  comments  on  the 
biopharmaceutic  classification  system; 
and  (3)  discuss  and  provide  direction 
for  future  subcommittees.  On  May  8, 
2002.  the  committee  will:  (1)  Receive 
summary  reports  and  provide  direction 
for  the  Process  Anahlical  Technology 
Subcommittee;  (2)  discuss  and  provide 
comments  on  regulatory  issues  related 
to  crystal  habits-polymorphism;  (3) 
discuss  problems  and  provide 
comments  to  form  a  scientific  basis  for 
establishment  of  acceptance  limits  for 
microbiological  tests  that  use  newly 
developed  technologies  that  do  not  rely 
on  colony  counts  and  their  application 
as  process  controls  and  product  release 
criteria;  and  (4)  discuss  the  current 
status  of.  and  future  plans  for.  the  draft 
FDA  guidance  entitled  "Guidance  for 
industry.  ANDAs:  Blend  Uniformity 
Analysis"  (see  FDA  Internet  address 
www.fda.gov/cder/guidance/ 
2882dft.PDF  under  "Generics  (Draft) 
Guidances"), 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  26.  2002  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  to  12:30  p.m.  on  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notif\'  the 
contact  person  before  April  26.  2002, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
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meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kathleen 
Reedy  or  layne  Peterson  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  app.  2). 

Dated:  .-Vpril  11.2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
[FR  Dor.  02-9734  Filed  4-19-02;  8:4.S  am) 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-OO80] 

Draft  "Guidance  for  Industry: 
Streamlining  the  Donor  Interview 
Process:  Recommendations  for  Self- 
Administered  Questionnaires;" 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Streamlining  the  Dpnor 
Interview  Process:  Recommendations 
for  Self-Administered  Questionnaires" 
dated  April  2002.  The  draft  document, 
when  finalized,  is  intended  to  provide 
guidance  to  blood  and  plasma  collection 
centers  on  the  recommendations  of  FDA 
for  implementing  self-administered 
donor  questionnaires  at  the  predonation 
donor  screening  interview.  The  draft 
guidance  document  also  describes  the 
information  to  be  included  in  a 
biologies  license  application 
supplement  or  annual  report  for  the 
implemented  changes. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance 
document  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document  by  June  21,  2002.  General 
comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Submit  WTitten  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 


Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  bv  calling  the  CBER  Voice 
Information  System  at  1-800-835-^709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Anderson.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17).  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  Streamlining 
the  Donor  Interview  Process: 
Recommendations  for  Self- 
Administered  Questionnaires"  dated 
April  2002.  The  draft  guidance 
document,  when  finalized,  is  intended 
to  provide  recommendations  to  the 
blood  and  plasma  collection  centers  on 
the  changes  from  the  current 
predonation  donor  screening  interview 
procedure  to  a  self-administered  format. 
The  draft  guidance  document  also 
describes  the  information  to  be  included 
in  a  biologies  license  application 
supplement  or  annual  report  for  the 
implemented  changes.  The  draft 
guidance  document  does  not  address 
the  informed  consent  process  or  specific 
screening  questions,  a  specific 
questionnaire,  or  how  to  submit  changes 
to  the  questions  on  a  currently  approved 
questionnaire. 

The  draft  guidance  document  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
anv  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 


II.  Comments 

The  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  regarding  this  draft 
guidance  document  and  on  the 
collection  of  information.  Submit 
written  or  electronic  comments  to 
ensure  adequate  consideration  in 
preparation  of  the  final  document  by 
June  21.  2002.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  document  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
wrww.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  March  12.2002.  _ 

Margaret  M.  Dotzei. 
Associate  Commissioner  for  Policy 
[FR  Doc.  02-9687  Filed  4-19-02:  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
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of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Opioid  Drugs  in 
Maintenance  and  Detoxification 
Treatment  of  Opioid  Dependence — 42 
CFR  part  8  (OMB  No.  0930-0206, 
Revision) — This  regulation  establishes  a 
certification  program  managed  by 
SAMHSA's  Center  for  Substance  Abuse 
Treatment  (CSAT).  The  regulation 
requires  that  Opioid  Treatment 
Programs  (OTPs)  be  certified. 
"Certification"  is  the  process  by  which 
SAMHSA  determines  that  an  OTP  is 
qualified  to  provide  opioid  treatment 


under  the  Federal  opioid  treatment 
standards  established  by  the  Secretar\- 
of  Health  and  Human  Service.s.  To 
become  certified,  an  OTP  must  be 
accredited  by  a  SAMHSA-approved 
accreditation  body.  The  regulation  also 
provides  standards  for  such  services  as 
individualized  treatment  planning, 
increased  medical  supervision,  and 
assessment  of  patient  outcomes.  This 
submission  will  seek  continued 
approval  of  the  information  collection 
requirements  in  the  regulation  and  of 
three  forms  used  in  implementing  the 
regulation. 

SAMHSA  currently  has  approval  for 
the  Application  for  Certification  to  Use 
Opioid  Drugs  in  a  Treatment  Program 
Under  42  CFR  8.11  (Form  SMA-162) 
and  the  Application  for  Approval  as 
Accreditation  Bodv  Under  42  CFR  8.3(b) 


(Form  SMA-163).  SAMHSA  plans  to 
also  seek  approval  of  a  new  form  that 
has  been  developed  at  the  request  of  the 
treatment  field,  the  Exception  Request 
and  Record  of  Justification  Under  42 
CFR  8  12  (Form  SMA-168).  which  may 
be  used  on  a  voluntan.'  basis  bv 
physicians  when  there  is  a  patient  care 
situation  in  which  the  physician  must 
make  a  treatment  decision  that  differs 
from  the  treatment  regimen  required  by 
the  regulation.  This  is  a  simplified, 
standardized  form  to  fac;ili1ate  the 
documentation,  request,  and  approval 
process  for  exceptions.  The  tables  that 
follow  summarize  the  annual  reporting 
burden  associated  with  tht>  regulation, 
including  burden  associated  with  the 
forms. 


Estimated  Annual  Reporting  Requirement  Burden  for  Accreditation  Bodies 


42  CFR  citation 


Purpose 


Number  of       Responses.  Hours/ 

respondents      respondent        response 


Total  hours 


■+- 


8.3(b)(1-11)  

8.3(c)  

8.3(e)  

8.3(f)(2)  

8.4(b)(1)(ii)  

8.4(b)(1)(iii)  

8.4(d)(1)  

8.4(d)(2)  

8.4(d)(3)  

8.4(d)(4)  

8.4(d)(5)  

8.4(e)  

8.6(a)(2)  and  (b)(3) 

8.6(b)  

8.6(b)(1)  

Total 


Initial  approval  (SMA-163)  

Renewal  of  approval  (SMA-163)  

Relinquishment  notification  

Non-renewal  notification  to  accredited  OTP's 

Notification   to   SAMHSA   for  senously   noncomplianf 

programs. 

Notification  to  OTP  for  serious  noncompliance  

General  documents  and  information  to  SAMHSA  upon 

request 

Accreditation  survey  to  SAMHSA  upon  request  

Ust  of  surveys,  surveyors  to  SAMHSA  upon  request  ... 

Report  of  less  than  full  accreditation  to  SAMHSA  

Summanes  of  Inspections 

Notifications  of  Complaints 

Revocation  notification  to  Accredited  OTP's    

Submission  of  90-day  Corrective  plan  to  SAMHSA    

Notification  to  accredited  OTP's  of  Probationary  Status 


10 


1 
1 
1 
90 
2 

2 
4 

50 
6 

2.5 
50 

5 
50 

1 
50 


30 
10 
0.5 
0.1 
1.0 

1.0 
0.5 

0  02 
0.2 
0.5 
0.5 
0.5 
0.3 
10 
0.3 


90 
20 
0.5 
90 
40 

40 
140 

70 
84 
875 
175.0 
175 
15.0 
100 
150 


299 


Estimated  Annual  Reporting  Requirement  Burden  for  Opioid  Treatment  Programs 


42  CFR  Citation 


Purpose 


Number  of 
respondents 


Responses 
respondent 


Hours 
response 


Total  hours 


8.11(b) New  programs  approval  (SMA-162) 

8.11(b) I  Renewal  of  approval  (SMA-162)  

8.11(b) I  Relocation  of  Program  (SMA-162) 

8.11(d) 

8.11(e)(1)  

8.11(e)(2) 

8.11(f)(5)  


8.11(g)(2) 
8.11(h) 


8.11(0(1) 
8.12(j)(2) 


8.24 


8.25(a) 
8.26(a) 


Application  for  transitional  certification  (SMA-162)* 

Application  for  provisional  certification  

Application  for  extension  of  provisional  certification  

Notification  of  sponsor  or  medical  director  change 
(SMA-162) 

Documentation  to  SAMHSA  for  intenm  maintenance     . 

Request  to  SAMHSA  for  Exemption  from  8  11  and 
8.12  (SMA-168). 

Notification  to  SAMHSA  Before  Establishing  Medica- 
tion Units  (SMA-162). 

Notification  to  State  Health  Officer  When  Patient  Be- 
gins Intenm  Maintenance 

Contents  of  Appellant  Request  for  Review  of  Suspen- 
sion. 

Informal  Review  Request  

Appellant's  Review  File  and  Written  Statement 


8.28(a) '  Appellant's  Request  for  Expedited  Review 


75 
350 
35 
7 
75 
30 
60 

1 
800 


1 
1 
1 
1 
1 
1 
1 

1 
3 

1 

20 

1 

1 
1 
1 


1.50 

1.00 

1.17 

1.58 

1 

.25 

.2 

1 

417 

25 

.33 

25 

1  00 
5.00 
1.00 


11250 
350  00 
40  95 
11  06 
75  00 
7.50 
12.00 

1  oo 

1000  80 

.75 

66 

50 

200 

1000 

200 
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ESTIMATED  ANNUAL  REPORTING  REQUIREMENT  BURDEN  FOR  OPIOID  TREATMENT  PROGRAMS— Continued 


42  CFR  Citation 


Purpose 


Number  of      Responses/ 


Hours/ 


respondents      respondent        response 


Total  hours 


828  (c)  Appellant  Review  File  and  Written  Statement 

Total  


5.00 


10.00 


1.100 


1.643 


■This  IS  a  one-time  requirement  that  will  be  fully  met  dunng  the  first  three  years  of  approval  for  the  final  rule. 


SAMHSA  believes  that  the 
recordkeeping  requirements  in  the 
regulation  are  customar\'  and  usual 
practices  within  the  medical  and 
rehabilitative  communities  and  has  not 
calculated  a  response  burden  for  them. 
The  recordkeeping  requirements  set 
forth  in  42  CFR  8.4,  8.11  and  8.12 
include  maintenance  of  the  following:  5- 
year  retention  by  accreditation  bodies  of 
certain  records  pertaining  to 
accreditation;  documentation  by  an  OTP 
of  the  following:  a  patient's  medical 
examination  when  admitted  to 
treatment,  a  patient's  history,  a 
treatment  plan,  any  prenatal  support 
provided  the  patient,  justification  of 
unusually  large  initial  doses,  changes  in 
a  patient's  dosage  schedule,  justification 
of  unusually  large  daily  doses,  the 
rationale  for  decreasing  a  patient's  clinic 
attendance,  and  documentation  of 
physiologic  dependence. 

The  rule  also  includes  requirements 
that  OTPs  and  accreditation 
organizations  disclose  information.  For 
example.  42  CFR  8.12(e)(1)  requires  that 
a  physician  explain  the  facts  concerning 
the  use  of  opioid  drug  treatment  to  each 
patient.  This  type  of  disclosure  is 
considered  to  be  consistent  with  the 
common  medical  practice  and  is  not 
considered  an  additional  burden. 
Further,  the  rule  requires,  under 
§  8.4(i)(l)  that  accreditation 
organizations  shall  make  public  their  fee 
structure;  this  type  of  disclosure  is 
standard  business  practice  and  is  not 
considered  a  burden. 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice 

Dated;  April  16.  2002. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Senices  Administration. 
|FR  Doc.  02-9725  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

An  Assessment  of  the  Status  of 
PASRR  and  Mental  Health  Services  for 
Persons  in  Nursing  Facilities — New— 
SAMHSA's  Center  for  Mental  Health 
Services,  in  conjunction  with  the 
Centers  for  Medicare  and  Medicaid 


Services  (CMS),  is  sponsoring  an 
assessment  of  the  effectiveness  of  the 
Pre-Admission  Screening  and  Resident 
Review  (PASRR)  program,  which  is  a 
required  component  of  every  State's 
Medicaid  plan.  Data  will  be  collected 
from  State  Medicaid  and  Mental  Health 
Authority  administrators  in  50  states 
and  the  District  of  Columbia  as  well  as 
administrators  and  staff  in  24  nursing 
facilities  in  4  states  (6  facilities  per 
state).  In  addition,  data  will  be  collected 
from  100  residents  in  nursing  facilities 
in  2  of  the  states.  Data  collection  for  this 
study  will  be  conducted  over  an  8- 
month  period.  SAMHSA  will  use  study 
findings  to  develop  training 
opportunities  for  State  agencies 
responsible  for  overseeing  the 
placement  and  treatment  of  people  with 
mental  health  needs  in  nursing  facilities 
and  by  CMS  to  address  specific 
recommendations  of  a  recent  report 
from  the  Office  of  the  Inspector  General. 

Variables  of  interest  for  Medicaid 
Agencies,  Mental  Health  Authorities, 
and  nursing  facilities  include  the 
following:  availability  of  mental  health 
services;  change  in  condition 
procedures;  alternative  placement 
procedures;  and  experience  with 
PASRR.  Variables  of  interest  for  the 
nursing  facility  residents  include: 
mental  health  symptomatology, 
functioning,  and  mental  health  service 
access.  Data  will  be  entered  and 
managed  electronically.  The  total 
respondent  burden  is  estimated  below. 


Respondent 


Medicaid  Administrator  

Mental  Health  Authority  Administrator 

Nursing  Facility  Resident  

Nursing  Facility  Administrator 

Nursing  Facility  Staff 

Total 


Number  of  re- 
spondents 


51 
51 
100 
24 
48 


274 


Responses/re- 
spondent 


Burden/ 

response 

(hrs.) 


Total  burden 
(hrs.) 


51 
51 
50 
24 
48 

224 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg.  Human  Resources 
and  Housing  Branch,  Office  of 


Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 


Dated:  April  15.  2002. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[PR  Doc.  02-9726  Filed  4-l»-02;  8:45  am] 
BILUNG  CODE  4162-20-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisorv' 
Council  in  April  2002. 

The  agenda  of  the  open  meeting  will 
include  the  Center  for  Substance  Abuse 
Prevention's  Director's  Report,  the 
SAMHSA  Administrator's  Report, 
Council  discussion  and  administrative 
matters  and  announcements.  Public 
comments  are  welcome. 

A  summary  of  this  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Carol  VVatkins, 
Committee  Management  Specialist. 
Rockwall  II  Building.  5600  Fishers  Lane. 
9th  Floor.  Suite  900.  Rockville. 
Maryland  20857,  Telephone:  (301)  443- 
9542. 

Substantive  program  information  may 
be  obtained  from  the  contact  person 
listed  below.  If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notif\'  the  contact 
listed  below. 

Committee  Same:  Center  for  Substance 
.-\buse  Prevention  National  .-Xdvisory 
Council. 

Meeting  Date:  Tuesda\ .  .-Kpril  30,  2002. 

Meeting  Place:  Crovvne  Plaza  Hotel.  100 
North  First  Street,  Phoenix.  .Arizona. 

Open.- .April  30.  2002;  2:15  to  ,t  p.m. 

Con^arf;  Carol  Watkins,  Committee 
Management  Specialist,  5600  Fishers  Lane, 
Rockwall  II  Building,  Suite  900.  Rockville, 
Maryland  20857,  Telephone:  (301)  443-9542. 

Dated:  .-Xprii  15.  2002, 
Toian  Vaughn. 

Executive  Secretary'/Committee  Management 
Officer.  Substance  Abuse  and  Mental  Health 
Services  Administration , 
|FR  Doc.  02-9688  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-15] 

Notice  of  Submission  of  Proposed, 
Information  Collection  to  0MB;  Loan 
Guarantees  for  Indian  Housing 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  uf 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal, 

DATES:  Comments  Due  Date:  Mav  22. 
2002, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0200)  and 
should  be  sent  to;  Joseph  F.  Lackev.  |r., 
OMB  Desk  Officer.  Officer  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building, 
Washington.  OC  20503;  Fax  number 
(202)  395-6974;  e-mail  Joseph  F_ 
Lackey  Jr.  ©OMB.EOP.  GOV 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer.  QDAM.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  Southwest,  Washington.  DC 
20410:  e-mail  Wavne_Eddins^HVD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 


lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information.  [3]  the  OMB 
approval  number,  if  applicable;  (4)  the 
desc;ription  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  oi 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  flO)  the  name  and  telephone 
number  of  an  agency  offu  lal  familiar 
with  the  proposal  and  of  the  (DMB  Desk 
Officer  for  the  Department 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal  Loan  Guarantees  for 
Indian  Housing, 

OMB  approval  Sumber  25  77-0200. 

Form  .Vunibers,HUD-53036  and 
HL:D-53038. 

Description  of  the  \eed  for  the 
Intormation  and  Its  Proposed  Use: 
Information  collected  determines  if  the 
Department  will  guarantee  loans  and 
mortgage  insurance  made  by  pri\  ate 
lenders  to  Native  American  borrowers 
on  restricted  land. 

Respondents-  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Ciovcrnment, 

Frequency  of  Sul')m!sston.  On 
occasion. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden 
hours 


Reporting  burden 


250 


18 


46 
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Total  Estimated  Burden  Hours:  46. 

Status:  Reinstatement,  without 
changes,  of  a  previously  approved 
collection  for  which  approval  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  .^ct  of  1994.  44  U.S.C.  35.  as 
amended. 

Dated:  April  12,  2002. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-9713  Filed  4-19-02;  8:45  ami 
BILLING  CODE  4210-73-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-16] 

Notice  of  Submission  of  Proposed 
information  Coliection  to  0MB; 
Guaranty  of  Mortgage-Baclced 
Securities 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  May  22, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  number  (2503-0016)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building. 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Joseph_F._Lackey_  Jr@OMB.EOP.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  QDAM.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest.  Washington.  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revisioin  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Guaranty  of 
Mortgage-Backed  Securities. 

OMB  Approval  Number:  2503-0016. 
Form  Numbers:  HUD-11700.  HUD- 
11702  and  HUD-1 1707. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  guarantees  the  timely 
payment  of  principal  and  interest  on 
securities  based  on  a  pool  composed  of 
mortgages  insured  by  the  Federal 
Housing  Administration. 

Respondents:  Business  or  other  for- 
profit.  State.  Local  or  Tribal 
Government. 

Frequency  of  Submission :  On 
occasion. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden 


275 


.17 


187 


Total  Estimated  Burden  Hours:  187 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated;  April  16.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-9714  Filed  4-19-02:  8:45  am] 
BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4463-N-1 0] 

Mortgage  and  Loan  insurance 
Programs  Under  the  National  Housing 
Act— Det}enture  interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  change  in  debenture 
interest  rates. 


SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  'Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  6-month 
period  beginning  January  1.  2002.  is  6% 
percent.  The  interest  rate  for  debentures 


issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  6-month  period  beginning 
January  1,  2002.  is  5V4  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Room  6164,  Washington, 
DC  20410.  Telephone  (202)  708-3944, 
extension  2612,  or  TDD  (202)  708-4594 
for  hearing-  or  speech-impaired  callers. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 


Federal  Register /Vol.  67.  No.  77 /Monday,  April  22,  2002 /Notices 


19583 


issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203.479.  207.259(e)(6), 
and  220.830.  These  regulatory 
provisions  state  that  the  applicable  rates 
of  interest  will  be  published  twice  each 
year  as  a  notice  in  the  Federal  Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  annual  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  satisfactory' 
formula  based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January'  1,  2002,  is  5  '4 
percent:  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary'  of  HUD  at  5 'A 
percent  for  the  6-month  period 
beginning  January  1,  2002.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  6  months  of  2002. 

For  convenience  of  reference.  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1.  1980: 


Effective 

interest 

rate 


on  or  after 


prior  to 


9V2  . 
9V8  . 
11% 

lavs 
12% 
10V4 
10% 

11V2 

13% 
11% 

nvs 
10V4 

8V4  . 

8  

9  


Jan. 
July 
Jan. 
July 
Jan. 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 


1,  1980 
1,  1980 
1,  1981 
1,  1981 
1,  1982 
1.  1983 
1,  1983  . 
1.  1984 
1,  1984  , 
1,  1985 
1.  1985  . 
1.  1986 
1,  1986  . 
1.  1987 
1,  1987  . 


July  1. 
Jan.  1. 
July  1, 
Jan.  1. 
Jan.  1, 
July  1. 
Jan.  1. 
July  1, 
Jan.  1. 
July  1. 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 


1980. 

1981. 

1981 

1982. 

1983. 

1983. 

1984. 

1984. 

1985 

1985. 

1986 

1986. 

1987 

1987. 

1988. 


Effective 

interest 

rate 


on  or  after 


prior  to 


9Ve  .. 
9%  .. 
9V4  .. 

9  

8^/8    .. 

9  

8%  .. 
8V2  .. 

8  

8  

73/4  .. 

7  

6V8  .. 
73/4  .. 
8%  .. 
7V4  ,. 
6V2  .. 
7V4  ... 
6%  .. 
Vh  ... 
6%  .. 
6Vb  .. 
5V2  ... 
6Ve  .. 
6V2  .. 
6V2  .. 

6  

5^/8  ... 
5V4  ... 


Jan  1, 
July  1 . 
Jan  1, 
July  1 , 
Jan  1. 
July  1. 
Jan  1. 
July  1. 
Jan  1. 
July  1. 
Jan  1. 
July  1 . 
Jan.  1. 
July  1 . 
Jan  1 
July  1 . 
Jan.  1. 
July  1, 
Jan.  1, 
July  1. 
Jan.  1, 
July  1 . 
Jan  1. 
July  1 . 
Jan  1, 
July  1. 
Jan  1. 
July  1 , 
Jan  1, 


1988 

1988 

1989 

1989 

1990 

1990 

1991 

1991 

1992 

1992 

1993 

1993 

1994 

1994 

1995 

1995 

1996 

1996 

1997 

1997 

1998 

1998 

1999 

1999 

2000 

2000 

2001 

2001 

2002 


July  1 , 
Jan.  1, 
July  1, 
Jan.  1, 
July  1 . 
Jan  1, 
July  1 
Jan  1, 
July  1 , 
Jan.  1. 
July  1. 
Jan.  1 
July  1 
Jan  1. 
July  1 
Jan  1, 
July  1 
Jan   1 
July  1 , 
Jan.  1. 
July  1 , 
Jan.  1. 
July  1 . 
Jan  1, 
July  1 . 
Jan.  1, 
July  1 , 
Jan.  1, 
July  1 , 


1988 

1989 

1989 

1990 

1990 

1991 

1991 

1992 

1992 

1993 

1993 

1994 

1994 

1995 

1995 

1996 

1996 

1997 

1997 

1998 

1998 

1999 

1999 

200c 

2000 

2001 

2001 

2002 

2002 


Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretar\')  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate"  is  defined  to  mean 
the  interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
statutory  formula  based  on  the  average 
yield  on  all  outstemding  marketable 
Treasury  obligations  of  8-  to  12-year 
maturities,  for  the  6-month  periods  of 
January  through  June  and  July  through 
December  of  each  year.  Section  221(g)(4) 
is  implemented  in  the  HUD  regulations 
at  24  CFR  221.790. 

The  Secretary  of  the  Treasun,'  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  the  6-month 
period  beginning  January  1,  2002,  is  6'/8 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  June  2002. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exemption  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR 
50.19(c)(6).  For  that  reason,  no 
environmental  finding  has  been 
prepared  for  this  notice. 

(Sections  211,  221.  224.  National  Housing 
Act.  12  U.S.C.  1715b.  1715/.  1715o;  Section 
7(d).  Department  of  HUD  Act.  42  U.S.C. 
3535(d)). 


Dated:  March  12.  2002. 
lohn  C.  Weicher, 

.\ssiilunl  Sprmlan,'  for  Housing-Federal 
Housing  Commissioner. 
[FR  Do(    02-9712  Filed  4-19-02:  8:45  am) 
BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  JNTERIOR 

Fish  and  Wildlife  Service 

Revised  Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  impact 
Statement  for  the  South  San  Diego  Bay 
Unit  of  the  San  Diego  National  Wildlife 
Refuge  and  the  Sweetwater  Marsh 
National  Wildlife  Refuge,  San  Diego 
County,  CA. 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Revised  notice  of  intent. 


SUMMARY:  In  accordance  with  the 

National  Environmental  Policy  Act  of 
1969.  as  amended  (NEPA).  this  Notice 
advises  other  agencies.  Tribes,  and  the 
public  that  the  U.S.  Fish  and  Wildlife 
Service  (Ser\'ice)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
related  to  the  Comprehensive 
Conservation  Plan  (CCP)  for  the  South 
San  Diego  Bav  Unit  of  the  San  Diego 
National  Wildlife  Refuge  (\WR)  and 
Sweetwater  Marsh  NWR,  In  this  EIS.  the 
Service  will  describe  and  evaluate  a 
range  of  reasonable  alternatives  and  the 
anticipated  impacts  of  each  This 
information  will  be  utilized  in  the  draft 
CCP  for  the  South  San  Diego  Bay  Unit 
of  the  San  Diego  NWR  and  Sweetwater 
Marsh  NWR. 

This  Notice  revises  the  Notice  of  June 
23.  2000  (65  FR  39172).  At  that  time,  the 
Service  had  not  yet  determined  whether 
an  Environmental  .\ssessment  or  EIS 
would  be  prepared.  Based  on 
information  gathered  and  analyses 
conducted  to  date,  and  pursuant  to 
NEPA  guidance,  the  Ser\'ice  has  since 
determined  that  an  EIS  will  be  prepared, 
and  this  Notice  serves  to  announce  that 
intention 

The  original  Notice  announced  two 
public  scoping  meetings  and  the 
opening  of  the  public  scoping  comment 
period,  which  opened  June  23.  2000. 
and  closed  July  31.  2000  Additional 
opportunities  for  public  input  were 
provided  at  five  subsequent  public 
workshops  held  since  August  2000  This 
Notice  does  not  re-open  the  public 
scoping  comment  period,  as  the  only 
change  since  its  publication  has  been 
the  Service's  decision  to  proceed  with 
an  EIS  for  this  CCP.  When  the  draft  CCP 
and  associated  draft  EIS  are  completed 
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and  made  available,  expected  to  occur 
in  late  spring  2002,  the  public  will  have 
additional  opportunities  to  provide 
comments  to  the  Service. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  Federal  law,  all  lands  within  the 
National  Wildlife  Refuge  System  are  to 
be  managed  in  accordance  with  an 
approved  CCP  (16  U.S.C.  668dd-668ee). 
A  CCP  describes  the  desired  future 
conditions  of  the  refuge  and  provides 
long-range  guidance  and  management 
direction  to  accomplish  the  purposes  of 
the  refuge,  contribute  to  the  mission  of 
the  National  Wildlife  Refuge  System, 
and  meet  other  relevant  mandates. 
Additional  goals  of  the  CCP  process 
include:  (1)  Conducting  refuge  planning 
in  accordance  with  an  ecosystem 
approach;  (2)  providing  a  forum  for  the 
public  to  comment  on  the  type,  extent, 
and  compatibility  of  wildlife-dependent 
and  other  uses  within  the  refuge  area; 
(3)  ensuring  public  involvement  in 
refuge  management  decisions  by 
providing  a  process  for  effective 
coordination,  interaction,  and 
cooperation  with  affected  parties:  (4) 
utilizing  the  best  available  science  and 
sound  professional  judgement;  and  (5) 
ensuring  that  the  six  priority  uses 
(hunting,  fishing,  wildlife  observation, 
wildlife  photography,  environmental 
education,  and  interpretation)  receive 
priority  consideration  during  CCP 
preparation.  Some  of  the  topics  to  be 
addressed  in  the  CCP  include:  wildlife 
and  habitat  management,  habitat 
restoration,  public  use.  and  operation  of 
a  solar  salt  production  facility. 

Review  of  the  CCP  and  associated  EIS 
will  be  conducted  in  accordance  with 
the  requirements  of  the  National 
Wildlife  Refuge  System  Administration 
Act.  as  amended  (16  U.S.C.  668dd- 
668ee).  NEPA  (42  U.S.C.  4321  et  seq). 
Federal  regulations  for  implementing 
NEPA  (40  CFR  parts  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

Refuge  Information 

The  South  San  Diego  Bay  Unit  of  the 
San  Diego  NWR  is  located  at  the 
southern  end  of  San  Diego  Bay  in  the , 
Cities  of  Chula  Vista.  National  City,  San 
Diego.  Coronado.  and  Imperial  Beach, 
California.  This  Refuge  supports  a 
variety  of  habitats  including  open  water, 
mudflats,  coastal  saltmarsh,  and 
uplands.  These  habitats  provide 
important  feeding,  resting,  and  nesting 
areas  for  thousands  of  migrating 
shorebirds,  colonial  nesting  seabirds, 
wintering  sea  ducks,  and  other 


migratory  waterfowl.  In  addition,  the 
Refuge  supports  three  Federally 
endangered  bird  species  (California 
Least  Tern.  California  Brown  Pelican, 
and  Light-footed  Clapper  Rail),  a 
Federally  endangered  plant  species  (salt 
marsh  bird's  beak),  the  Federally 
threatened  Western  Snowy  Plover  and 
Pacific  Green  Sea  Turtle,  and  the 
Belding's  Savannah  Sparrow,  a  bird 
species  listed  as  endangered  by  the  State 
of  California.  Included  within  the 
Refuge  boundary  is  a  solar  salt 
production  operation  that  maintains 
about  1.050  acres  of  salt  ponds.  These 
ponds  provide  large  amounts  of  food  in 
the  form  of  brine  shrimp,  brine  flies, 
and  other  brine  invertebrates,  all  of 
which  are  particularly  important  for 
shorebirds  and  seabirds. 

The  Sweetwater  Marsh  NWR  is 
located  in  the  southeast  end  of  San 
Diego  Bay  in  the  Cities  of  Chula  Vista 
and  National  City.  California.  This 
Refuge,  which  includes  316  acres  of  salt 
marsh  and  coastal  uplands,  provides 
habitat  for  two  Federally  endangered 
bird  species  (California  Least  Tern  and 
Light-footed  Clapper  Rail),  a  Federally 
endangered  plant  species  (salt  marsh 
bird's  beak),  the  Federally  threatened 
Western  Snowy  Plover,  and  the  State 
endangered  Belding's  Savannah 
Sparrow.  Sweetwater  Marsh  functions 
as  an  essential  link  between  the  habitats 
in  the  region's  Multiple  Species 
Conservation  Program  wildlands.  the 
South  San  Diego  Bay  Unit  of  the  San 
Diego  NWR.  and  the  Tijuana  Slough 
NWR  in  Imperial  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Touchstone,  CCP  Project 
Planner,  at  (619)691-1185. 

Dated:  April  12.2002. 
D.  Kenneth  McDermond, 

Deputy  Manager.  California/Nevada 
Operations  Office.  Fish  and  Wildlife  Service. 
Sacramento.  California. 
|FR  Doc.  02-9727  Filed  4-19-02;  8:45  ami 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-027-122&-PG;  G2-0099] 

Steens  Mountain  Advisory  Council, 
Call  for  Nominations 

agency:  Bureau  of  Land  Management 
(BLM),  Burns  District.  Interior. 
action:  Call  for  nominations  for  the 
Steens  Mountain  Advisory  Council 
(SMAC). 


SUMMARY:  BLM  is  publishing  this  notice 
under  Section  9(a)(2)  of  the  Federal 


Advisory  Committee  Act.  Pursuant  to 
the  Steens  Mountain  Cooperative 
Management  and  Protection  Act  of  2000 
(Public  Law  106-399).  BLM  gives  notice 
that  the  Secretary  of  the  Interior  is 
calling  for  nominations  for  vacating 
positions  to  the  SMAC.  This  notice 
requests  the  public  to  submit 
nominations  for  membership  on  the 
SMAC. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  SMAC.  Individuals  may 
nominate  themselves  for  SMAC 
membership.  Nomination  forms  may  be 
obtained  from  the  Bums  District  Office. 
Bureau  of  Land  Management  (see 
address  below).  To  make  a  nomination, 
submit  a  completed  nomination  form, 
letter  of  reference  from  the  represented 
interest  or  organizations,  as  well  as  any 
other  information  that  speaks  to  the 
nominee's  qualifications,  to  the  Burns 
District  Office.  Nominations  may  be 
made  for  the  following  categories  of 
interest: 

•  One  person  who  is  a  grazing 
permittee  on  Federal  land  in  the  Steens 
Mountain  Cooperative  Management  and 
Protection  Area  (CMPA)  (appointed 
from  nominees  submitted  by  the  County 
Court  of  Harney  County): 

•  One  person  who  is  a  recognized 
environmental  representative  from  the 
local  area  (appointed  from  nominees 
submitted  by  the  Governor  of  Oregon): 

•  A  person  who  participates  in  what 
is  commonly  called  dispersed 
recreation,  such  as  hiking,  camping, 
nature  viewing,  nature  photography, 
bird  watching,  horseback  riding,  or  trail 
walking  (appointed  from  nominees 
submitted  by  the  Oregon  State  Director 
of  the  BLM); 

•  A  person  with  expertise  and 
interest  in  wild  horse  management  on 
Steens  Mountain  (appointed  from 
nominees  submitted  by  the  Oregon  State 
Director  for  BLM);  and 

•  A  person  who  has  no  financial 
interest  in  the  CMPA  to  represent 
Statewide  interests  (appointed  from 
nominees  submitted  by  the  Governor  of 

Oregon). 

The  specific  category  the  nominee 
will  represent  should  be  identified  in 
the  letter  of  nomination.  The  Burns 
District  will  collect  the  nomination 
forms  and  letters  of  reference  and 
distribute  them  to  the  officials 
responsible  for  submitted  nominations 
(County  Court  of  Harney  County,  the 
Governor  of  Oregon,  and  BLM).  BLM 
will  then  forward  recommended 
nominations  to  the  Secretary  of  the 
Interior,  who  has  responsibility  for 
making  the  appointments. 
DATES:  Nominations  should  be 
submitted  to  the  address  listed  below  no 
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later  than  30  days  after  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  Karges,  Management  Support 
Specialist,  Bums  District  Office.  28910 
Hwy  20  West,  Hines.  Oregon  97738, 
(54i)  573-4433.  or 

Rhonda_Karges@or.bIm.gov  OT  from  the 
following  web  sites  bttp:// 
w'ww. or.bIm.gov/Bums  or  http:// 
WTATw.or.blm.gov/steens  (Public  Law 
106-399  in  its  entirety  can  be  found  on 
the  Steens  web  site  as  previously  sited.) 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  SMAC  is  to  advise  BLM 
on  the  management  of  the  CMPA  as 
described  in  Title  1  of  Public  Law  106- 
399.  Each  member  will  be  a  person  who. 
as  a  result  of  training  and  experience, 
has  knowledge  or  special  expertise 
which  qualifies  him  or  her  to  provide 
advice  from  among  the  categories  of 
interest  listed  above. 

Members  of  the  SMAC  are  appointed 
for  terms  of  3  years,  except  that,  of  the 
members  first  appointed,  four  members 
were  appointed  for  a  term  of  1-year  and 
four  members  were  appointed  a  term  of 
2  years.  The  wild  horse,  dispersed 
recreation,  local  environmentalist,  and 
grazing  permittee  positions  were  all  1- 
year  terms  and  will  expire  August  2002. 
These  four  positions  will  all  be  replaced 
with  3-year  terms,  and  will  begin  no 
earlier  than  August  2002.  The  no 
financial  interest  position  was  a  3-year 
term.  The  member  of  this  position  has 
resigned:  therefore,  the  newly-appointed 
member  will  complete  the  existing  3- 
year  term.  This  appointment  will  begin 
upon  appointment  and  will  expire 
August  2004. 

Members  will  serve  without  monetarv' 
compensation,  but  will  be  reimbursed 
for  travel  and  per  diem  expenses  at 
current  rates  for  government  employees. 
The  SMAC  shall  meet  only  at  the  call  of 
the  Designated  Federal  Official,  but  not 
less  than  once  per  year. 

Dated:  February  7.  2002. 
Miles  R.  Brown, 

Designated  Federal  Official.  Bureau  of  Land 

Management. 

[FR  Doc.  02-9701  Filed  4-19-02;  8:45  ami 

BILLING  CODE  43ia-$$-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-330-02-1610-00] 

Notice  of  Availability  of  the 
Headwaters  Forest  Reserve  Draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement/ 
Environmental  Impact  Report 

AGENCY:  Bureau  of  Land  Management. 
Areata  Field  Office,  and  the  California 
Department  of  Fish  and  Game. 
ACTION:  Notice  of  availability  of  the 
Headwaters  Forest  Reserve  Draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement/ 
Environmental  Impact  Report. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  and  the  California 
Department  of  Fish  and  Game  (DFG), 
have  prepared  A  Draft  Resource 
Management  Plan  (RMP)  and  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
DEIR)  for  the  Headwaters  Forest  Reserve 
located  in  Humboldt  Countv,  California. 
The  Draft  RMP  and  DEIS/DEIR  comply 
with  the  National  Environmental  Policy 
Act  (NEPA).  California  Environmental 
Quality  Act  (CEQA),  Federal  Land 
Policy  and  Management  Act  (FLPMA). 
the  act  authorizing  the  acquisition  of  the 
Headwaters  Forest  Reserve  (H.R.  2107), 
and  BLM  and  DFG  management 
policies.  The  Draft  RMP  and  DEIS/DEIR 
were  developed  with  broad  public 
participation  in  a  scoping  process  which 
included  three  public  meetings  held  in 
Eureka.  Sacramento,  and  San  Francisco. 
California.  The  Draft  RMP  and  DEIS/ 
DEIR  provide  for  a  range  of  alternatives 
reflecting  public  input  for  management 
direction  for  the  Headwaters  Forest 
Reserve.  Management  is  addressed  on 
approximately  7,500  acres  of  public 
land  with  a  state  interest  in  the  form  of 
a  conservation  easement  over  the 
reserve  held  by  the  State  of  California 
and  managed  by  the  California 
Department  of  Fish  and  Game,  Issues 
raised  by  the  public  and  addressed  in 
the  Draft  RMP  and  DEIS/DEIR  include 
balancing  preservation  of  old-grovN-th 
forest  ecosystems  and  threatened  and 
endangered  species  with  public 
recreation  access,  extent  of  trail  access 
to  or  within  old-growth  groves,  types  of 
uses  of  a  trail  system,  management  of 
traffic  impacts  to  local  residents 
adjacent  to  the  reserve,  appropriate 
levels  of  watershed  and  forest 
restoration,  and  access  of  disabled  and 
elderly  to  old-growth  forest.  H.R.  2107 
provided  specific  planning  direction  to 
address  scientific  research  on  forests, 
fish,  wildlife  and  other  such  activities 


that  shall  be  fostered  and  permitted, 
providing  recreation  opportunities, 
access,  construction  of  mmimal 
necessary  facilities  so  as  to  maintain  the 
ecological  integrity,  other  management 
needs,  and  annual  budget.  Special 
designations  include  Wilderness  Study 
Area.  Wild  and  Scenic  River  eligibility 
and  suitability,  Area  of  Critical 
Environmental  Concern/Research 
Natural  Area,  and  Ecological  Reserve 
(State  of  California  designation).  The 
action  alternatives  were  prepared  in 
accordance  with  applicable  planning 
procedures. 

DATES:  Public  comments  must  be 
received  on  or  before  )uly  22,  2002. 
Three  public  meetings  will  be  held  to 
solicit  input  on  the  draft:  Eureka.  CA: 
May  7.  2002:  San  Francisco.  CA.  May 
14.  2002:  and  Sacramento.  CA.  Mav'l5. 
2002. 

Comments  on  the  DEIS/DEIR 

Public  comments  may  be  submitted 
during  the  public  meetings  or  in  writing 
to  the  addresses  provided  below. 
Written  comments  on  the  Headwaters 
Forest  Reser\e  draft  plan/DEIS/DEIR 
will  be  considered  in  preparing  the  final 
RMP  and  EIS'EIR.  Comments  on  the 
contents  of  this  document  are  being 
solicited,  particularly  comments  that 
address  one  or  more  of  the  following:  (1) 
New  information  that  would  affect  the 
analysis:  (2)  possible  improvements  in 
the  analysis:  and  (3)  suggestions  for 
improving  or  clarifying  the  proposed 
management  direction.  Specific 
comments  are  most  useful.  Please  note 
that  comments,  including  names  and 
street  addresses  of  respondents,  are 
available  for  public  review  and/or 
release  under  the  Freedom  of 
Information  Act  (FOIA).  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
vour  name  and/or  street  address  from 
public  review  or  from  disclosure  under 
FOIA.  you  must  state  this  prominently 
at  the  beginning  of  your  written 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
,All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

ADDRESSES:  Copies  of  the  Headwaters 
Forest  Reserve  Draft  Management  Plan/ 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  may  be 
obtained  from  the  following  Bureau  of 
Land  Management  Locations:  BL.M. 
Areata  Field  Office.  1695  Heindon  Road. 
Areata,  CA  95521,  telephone  (707)  825- 
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2300:  BLM.  California  State  Office,  2800 
Cottage  Way.  Room  VV-1834, 
Sacramento,  CA  95825,  telephone  (916) 
978—4400;  requested  by  mail  at 
Headwaters  Forest  Reserve,  PO  Box 
189445,  Sacramento,  CA  95818-9445, 
telephone  (916)  737-3010  ext.  4326  or 
(707)  269-2053;  requested  by  e-mail  at 
headwatersplan@att.net.  The  plan/ 
DEIS/DEIR  is  available  for  viewing  at 
wvi'w.ca.blm.gov/arcata/ 
headwaters.html. 

BLM  and  DFG  will  accept  oral  and 
written  comments,  discuss  management 
alternatives,  and  answer  questions 
pertaining  to  the  draft  plan/DEIS/DElR 
in  three  public  open  house  meetings: 
Eureka,  California:  Eureka  Inn.  518  7th 

Street,  Eureka,  California; 
San  Francisco,  California:  Fort  mason. 
Landmark  Building  A,  San  Francisco. 
California; 
Sacramento,  California:  Scottich  Rite 
Memorial  Center.  6151  H  Street. 
Sacramento,  California. 
Comments  may  be  submitted  by  mail 
to  Headwaters  Forest  Reserve,  PO  Box 
189445,  Sacramento,  CA  95818-9445  or 
by  e-mail  to  headwatersplan@att.net. 
FOR  FURTHER  INFORMATION  CONTACT: 
Headwaters  Forest  Reserve  Management 
Plan  Information  Line,  (916)  737-3010. 
ext.  4326;  Karen  Kovacs,  California 
Department  of  Fish  and  Game,  (707) 
441-5789;  Lynda  Roush,  Bureau  of  Land 
Management,  (707)  825-2300. 
SUPPLEMENTARY  INFORMATION:  The 
Headwaters  Forest  Reserve  was  acquired 
by  the  Secretary  of  Interior  and  State  of 
California  on  March  1, 1999  as  a 
culmination  of  a  comprehensive 
agreement  of  1996,  the  Headwaters 
Agreement,  between  the  Department  of 
Interior,  State  of  California,  and  the 
Pacific  Lumber  Company  (PALCO),  for 
the  transfer  of  approximately  7,500 
acres  of  old-growth  and  young-growth 
timber  stands  and  associated  buffers  in 
a  reserve,  and  among  other 
considerations,  the  completion  and 
approval  of  a  Sustained  Yield  Plan 
(SYP)  and  Habitat  Conservation  Plan 
(HCP)  for  PALCO  property.  Cash 
transfer  for  the  purchase  of  the 
Headwaters  Forest  Reserve  was 
authorize4  in  the  1997  Interior 
Appropriations  bill  (H.R.  2107)  on  the 
federal  side  and  in  Assembly  Bill  1986 
(AB  1986),  Headwaters  Forest,  Owl 
Creek,  and  Grizzly  Creek,  on  the  state 
side.  The  federal  legislation  authorizing 
acquisition,  (1)  established  a  specific 
boundary  and  point  of  access,  (2)  called 
for  joint  federal-state  acquisition,  with 
management  by  the  federal  government 
and  an  easement  to  guarantee 
conservation  management  granted  to  the 
state,  and  (3)  established  the 


requirement  for  the  development  of  a 
management  plan. 

The  specific  7,472-acre  tract  acquired 
includes  3,088  acres  of  unharvested 
conifer  forests  dominated  by  redwood 
groves  surrounded  by  4,384  acres  of 
previously  harvested  forest  and  brush 
lands.  It  is  located  in  the  northwestern 
coast  ranges  of  California  near 
Humboldt  Bay  in  Humboldt  County, 
part  of  California's  north  coast  region. 
The  reserve  includes  the  headwaters  of 
three  streams  draining  into  Humboldt 
Bay:  South  Fork  Elk  River,  Little  South 
Fork  Elk  River,  and  Salmon  Creek.  The 
reserve  contains  three  federally  listed 
threatened  fish  species;  southern 
Oregon/northern  California  coasts  coho 
salmon,  northern  California  steelhead, 
and  California  coastal  chinook  salmon, 
and  two  federally  listed  threatened 
animals;  marbled  murrelet  and  northern 
spotted  owl.  The  reserve  is  designated 
critical  habitat  for  the  coho,  chinook, 
and  the  murrelet.  The  reserve  is 
identified  in  the  PALCO  HCP  as  a  site 
for  monitoring  undisturbed  baseline 
conditions  for  water  quality  and  wildlife 
habitat. 

Dated:  February  15,2002. 
Lynda  J.  Roush, 
Areata  Field  Manager. 
|FR  Doc.  02-9718  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  4310-40-P 


Issued;  April  17,  2002 
By  order  of  the  Commission: 

Marilyn  R.  Abbott.  Secretary. 

IFR  Doc.  02-9862  Filed  4-18-02;  10:21  am] 

BILUNG  CODE  7020-02-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[USITC  SE-02-012] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Conunission. 
TIME  AND  DATE:  May  2,  2002  at  11  a.m. 
PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-414  and  731- 
TA-928  (Final)  (Softwood  Lumber  from 
Canada) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before  May 
16,  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2002  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  U.S.  Department  of 
Justice  Office  of  Community  Oriented 
Policing  Services  (COPS)  announces  the 
availability  of  the  COPS  in  Schools 
grant  program,  which  will  assist  law 
enforcement  agencies  in  hiring  new, 
additional  School  Resource  Officers 
(SROs)  to  engage  in  community  policing 
in  and  around  primary  and  secondary 
schools.  This  program  provides  an 
incentive  for  law  enforcement  agencies 
to  build  collaborative  partnerships  with 
the  school  community  and  to  use 
community  poficing  efforts  to  combat 
school  violence.  The  School  Resource 
Officer  must  devote  at  least  75%  of  his/ 
her  time  to  work  in  and  around  primary 
and  secondary  schools,  in  addition  to 
the  time  that  a  law  enforcement  agency 
would  have  devoted  in  the  absence  of 
the  COPS  in  Schools  grant. 

The  COPS  in  Schools  program 
provides  a  maximum  federal 
contribution  of  up  to  $125,000  per 
officer  position  over  the  three-year  grant 
period,  with  any  remaining  costs  to  be 
paid  with  local  funds.  Officers  paid 
with  COPS  in  Schools  funding  must  be 
hired  on  or  after  the  grant  award  start 
date.  In  addition,  all  jurisdictions  that 
apply  must  demonstrate  that  they  have 
primary  law  enforcement  authority  over 
the  school(s)  identified  in  their 
application  and  demonstrate  their 
inability  to  implement  this  project 
without  federal  assistance.  Funding  will 
begin  when  the  new  officers  are  hired 
on  or  after  the  award  date  and  will  be 
paid  over  the  course  of  the  grant  period. 
DATES:  There  will  be  two  application 
deadlines  for  the  COPS  in  Schools  (CIS) 
program  in  2002;  May  17,  2002  and  June 
14,  2002.  Applications  postmarked  on 
or  before  May  17,  2002  will  receive 
priority  consideration  for  Fiscal  Year 
2002  funding.  Applications  postmarked 
after  May  17,  2002,  but  on  or  before  June 
14,  2002  will  receive  secondary 
consideration  for  COPS  in  Schools 
hinding  in  Fiscal  Year  2002.  All 
applications  must  be  postmarked  on  or 
before  the  second  and  final  June  14. 
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2002  deadline  to  be  considered  for 
funding.  All  grant  awards  are  subject  to 
the  availability  of  funding.  Since 
funding  is  limited  under  the  COPS  in 
Schools  Program,  the  COPS  Office 
encourages  interested  agencies  to  apply 
early.  Previous  editions  of  the  COPS  in 
Schools  Application  Kit  will  not  be 
accepted. 

ADDRESSES:  To  obtain  a  copy  of  the  CIS 
2002  Application  Kit.  please  call  the 
U.S.  Department  of  Justice  Response 
Center  at  1.800.421.6770  or  visit  the 
COPS  Web  site  at  http:// 
H'w^'.cops.  usdoj.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  the  U.S.  Department  of 
Justice  Response  Center  at 
1.800.421.6770  or  your  COPS  Grant 
Program  Specialist.  Additional 
information  on  the  COPS  in  Schools 
program  and  the  COPS  Office  in  general 
is  also  available  on  the  COPS  Web  site 
at:  hUp://w\v\v.cops. usdoj.gov. 

Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Public  Law 
103-322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  in  this  nation. 
Many  communities  are  discovering  that 
trained,  sworn  law  enforcement  officers 
assigned  to  schools  play  an  integral  part 
in  the  development  and/or 
enhancement  of  a  comprehensi\'e  school 
safety  plan.  The  presence  of  these 
officers  provides  schools  with  a  direct 
link  to  local  law  enforcement  agencies. 
School  Resource  Officers  (SROsJ  may 
serve  in  a  variety  of  roles  including,  but 
not  limited  to.  that  of  a  law  enforcement 
officer/safety  specialist,  law-related 
educator,  and  problem  solver/ 
community  liaison.  These  officers  may 
teach  programs  such  as  crime 
prevention,  substance  abuse  prevention, 
and  gang  resistance  as  well  as  monitor 
and  assist  troubled  students  through 
mentoring  programs.  The  School 
Resource  Officer! s)  may  also  identify' 
physical  changes  in  the  environment 
that  may  reduce  crime  in  and  around 
the  schools,  as  well  as  assist  in 
developing  school  policies  which 
address  criminal  activity  and  school 
safety. 

COPS  in  Schools  funding  must  be 
used  to  hire  new.  additional  School 
Resource  Officers,  over  and  above  the 
number  of  sworn  officers  that  a  law 
enforcement  agency  would  fund  with 
state  or  local  funds  in  the  absence  of  the 
grant  (including  other  School  Resources 
Officers).  A  law  enforcement  agency 
mav  not  reduce  its  state,  locallv-funded 


or  Bureau  of  Indian  Affairs-funded  level 
of  sworn  officers  (including  other 
School  Resource  Officers  or  other  sworn 
officers  assigned  to  the  schools)  as  a 
result  of  applying  for  or  receiving  COPS 
in  Schools  grant  funding.  For  example, 
agencies  currently  employing  one 
locally-funded  School  Resource  Officer 
(or  any  other  officer  assigned  to  the 
school)  that  are  awarded  an  additional 
School  Resource  Officer  under  the 
COPS  in  Schools  program  should 
thereafter  employ  two  School  Resource 
Officers  (one  locallv-funded  and  one 
COPS-funded).  COPS  in  Schools 
funding  may  be  used  to  rehire  sworn 
officers  previously  employed  by  your 
agency  who  have  been  laid  off  for 
financial  reasons  unrelated  to  the 
availability  of  the  COPS  in  Schools 
grant  if  your  agency  obtains  prior 
written  approval  from  the  COPS  Office. 

At  the  time  of  application,  all 
applicants  must  agree  to  plan  for  the 
retention  of  each  COPS-funded  COPS  in 
Schools  position  awarded  at  the 
conclusion  of  federal  funding  for  at  least 
one  full  local  budget  cycle.  The 
application  must  also  include  a 
Memorandum  of  Understanding  (MOU), 
signed  by  the  law  enforcement 
executive  and  the  appropriate  school 
official,  to  document  the  roles  and 
responsibilities  of  the  collaborative 
effort  between  the  law  enforcement 
agency  and  the  educational  school 
partner(s).  The  application  must  also 
include  a  Narrative  Addendum  to 
document  that  the  School  Resource 
Officer(s)  will  be  assigned  to  work  in 
and  around  primary  or  secondary 
schools  and  provide  supporting 
documentation  in  the  following  areas: 
problem  identification  and  justification. 
community  policing  strategies  to  bo 
used  by  the  officers,  quality  and  level  of 
commitment  to  the  effort,  and  the  link 
to  community  policing. 

All  agencies  receiving  awards  through 
the  COPS  in  Schools  program  arc 
required  to  send  the  officer(s)  deployed 
into  the  School  Resource  Officer 
position(s)  as  a  result  of  this  grant,  and 
one  individual  designated  as  the  School 
Representative  under  the  grant  program, 
to  attend  one  COPS  in  Schools  Training. 
The  COPS  Office  will  reimburse 
grantees  for  training,  per  diem,  travel, 
and  lodging  costs  for  attendance  of 
required  participants  up  to  a  maximum 
of  Si, 100  per  person  attending.  Should 
your  agency  receive  a  COPS  in  Schools 
grant,  your  agency  will  receive 
additional  training  information 
following  notification  of  the  grant 
award. 


The  Catalog  of  Federal  Domestic 
Assistance  ICFD.^j  reference  for  this  program 
is  16.710. 

Carl  R.  Peed, 

Director,  Office  of  Community  Oriented 

Policing  Senices. 

!FR  Doc.  02-9692  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — AAF  Association.  Inc. 

Notice  is  hereby  given  that,  on  March 
15,  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  AAF  Association, 
Inc.  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plauitiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  V'RT  (V'laamse  Radio-en 
Televisioeomroep).  Brussels.  Belgium 
has  been  added  as  a  party  to  this 
venture.  Also.  NL  Tcchnologv.  North 
.^ndover.  MA  has  been  dropped  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  AAF 
Association.  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  28.  2000,  AAF  Association, 
Inc.  filed  its  original  notification 
pursuant  to  section  6(al  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  uf  the  .Act  on  June  29,  2000 
(65  FR  40127). 

The  last  notification  was  filed  with 
the  Department  on  December  31.  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  6.  2002  (67  FR  5617), 

Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc:.  02-9695  Filed  4-19-02:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

AntKrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— Laser  Diode  Development 
Agreement 

Notice  is  hereby  given  that,  on  March 
21,  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Laser  Diode 
Development  Agreement  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Cree.  Inc..  Durham.  NC; 
and  Rohm  Co.,  Ltd.,  Kyoto,  [apan.  The 
nature  and  objectives  of  the  venture  are 
to  cooperate  in  the  development  of  laser 
diode  devices  for  use  in  high  capacity 
optical  storage  applications. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  02-9696  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4410-11-M 


Membership  in  this  group  research 
project  remains  open,  and  Petroleum 
Environmental  Research  Forum 
("PERF")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  10.  1986,  Petroleum 
Environmental  Research  Forum 
("PERF")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  [ustice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  March  14, 
1986(51  FR8903). 

The  last  notification  was  filed  with 
the  Department  on  November  5,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  5.  2001  (66  FR  63259). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-9fi93  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4410-11-1* 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  ("PERF") 

Notice  is  hereby  given  that,  on  March 
25,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Petroleum 
Environmental  Research  Forum 
("PERF")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  TNO  Environment.  Energy 
and  Process  Innovation,  Apeldoorn.  The 
Netherlands  has  been  added  as  a  party 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 


activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PKI  Forum, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  2,  2001,  PKI  Forum,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  May  3,  2001  (66  FR 
22260). 

The  last  notification  was  filed  with 
the  Department  on  January  2,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  25,  2002  (67  FR  8560). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  02-9694  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PKI  Forum,  Inc. 

Notice  is  hereby  given  that,  on  March 
13.  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  (  "the  Act").  PKI  Forum,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  GlaxoSmithKline. 
Philadelphia.  PA;  Schlumberger 
Network  Solutions.  Houston,  TX;  and 
Japan  PKI  Forum.  Tokyo.  Japan  have 
been  added  as  parties  to  this  venture. 
Also,  Arthur  Andersen,  Houston,  TX; 
Compaq  Computer  Corporation, 
Houston,  TX;  Conclusive  Logic,  Ltd., 
Maidenhead.  Berkshire,  United 
Kingdom;  Digital  Signature  Trust  Co., 
Salt  Lake  City.  UT;  Entegrity  Solutions, 
Inc..  San  Jose,  CA;  Entrust  Technologies, 
Ottawa.  Ontario.  Canada;  Gemplus 
International.  S.A..  Redwood  City,  CA: 
SSE,  Ltd..  Dublin.  Ireland;  Chrysalis-its, 
Ottawa.  Ontario.  Canada;  Certlcom 
Corporation.  Mississauga,  Ontario, 
Canada;  and  Cryptomathic  A/S,  Aarhus 
C.  Denmark  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,725  and  NAFTA-05102] 

General  Mills  Snacic  Division,  Carlisle, 
PA;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  December  14,  2001, 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-W-39,725  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  petition  NAFTA- 
5102.  The  TAA  and  NAFTA-TAA 
denial  notices  applicable  to  workers  of 
General  Mills,  Snack  Division,  Carlisle, 
Permsylvania,  were  signed  on  November 
5,  2001  and  November  19,  2001,  and 
published  in  the  Federal  Register  on 
November  20,  2001  (66  FR  58171)  and 
December  5.  2001  (66  FR  58171)  and 
December  5,  2001  (66  FR  63262), 
respectively. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 
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(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  General  Mills.  Snack 
Division,  Carlisle,  Pennsylvania  engaged 
in  the  production  of  single-ser\'e  fruit 
juice  and  fruit-based  beverages,  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3}  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  company  made  a  decision  to 
exit  the  single-serve  juice  and  fruit- 
based  beverages  business  because  the 
product  no  longer  fit  into  this 
company's  long-term  plan  for  the 
Snacks  Division.  Imports  of  single-serve 
juice  and  fruit-based  beverages  did  not 
contribute  importantly  to  the  declines  in 
employment  at  the  subject  plant. 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act.  as 
amended,  were  not  met.  The  company 
made  a  decision  to  exit  the  single-serve 
juice  and  fruit-based  beverages  business 
because  the  product  no  longer  fit  into 
this  company's  long-term  plan  for  the 
Snacks  Division.  The  subject  firm  did 
not  shift  production  to  Canada  or 
Mexico,  nor  did  they  import  from 
Canada  or  Mexico  single  ser\'e  fruit 
juices  or  fruit-based  beverages  during 
the  relevant  period. 

The  petitioner  feels  that  the  products 
produced  by  the  subject  firm  were 
impacted  by  imports  of  products  like  or 
directly  competitive  with  what  the 
subject  plant  produced. 

Based  on  available  industry  data,  the 
domestic  market  for  single  serve  fruit 
beverages  faces  little  or  no  competition 
from  foreign  sources.  U.S.  imports  of 
single  fruit  or  vegetable  juice  were 
negligible  during  the  relevant  period. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  22nd  day 
of  March.  2002. 

Edward  A,  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  02-9758  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.488  and  NAFrA-5512] 

Sunbrand,  A  Division  of  Willcox  and 
GIbbs,  Inc.,  Norcross,  GA;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Sunbrand,  a  Division  of  Willcox  and 
Gibbs,  Inc..  Norcross.  Georgia.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

T.\-\V-40.488  ii;  .NAFT.\-5512;  Sunbrand.  a 
Di\ision  oi  U'ilh  ox  and  Gibbs,  Inc., 
Norcross.  Georgia  (.April  11.  2002) 

Signed  at  Washington.  DC  this  11th  day  of 
April.  2002. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

.Assistance. 

IFR  Doc.  02-9760  Filed  4-19-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,960] 

Alfa-Laval  Incorporated  Formerly 
Known  As  Tri-Clover  Kenosha,  Wl; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  11.  2002  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Alfa  Laval  Inc.,  formerly  known  as 
Tri-Clover,  Pleasant  Prairie.  Wisconsin. 
According  to  evidence  developed  in  the 
course  of  the  investigation,  the  location 
of  the  subject  facility  is  Kenosha. 
Wisconsin  and  not  Pleasant  Prairie  as 
listed  in  the  petition. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  Ianuar\'  22,  2002  (TA-W- 
40,590).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Dated:  Signed  in  Washington.  DC  this  8th 
dav  of  .April.  2002. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Dor.  02-9753  Filed  4-19-02:  8:45  ami 
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[TA-W-39.213,  TA-W-39,213A1 

Chicago  Specialties.  LLC,  Chicago,  IL; 
Chicago  Specialties.  LLC,  Sales  Office, 
Westlake,  OH:  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  notice  of 
Certification  Regarding  Eligibility  to     . 
Apply  for  W'orker  Adjustment 
Assistance  on  May  31,  2001.  applicable 
to  workers  of  Chicago  Specialties,  LLC, 
Chicago.  Illinois  The  ncjtice  was 
published  in  the  Federal  Register  on 
June  14,  2001  (66  FR  32389). 

A\  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  sales  Office 
Westlake,  Ohio  location  of  Chicago 
Specialties.  LLC.  The  Westlake.  Ohio 
workers  provide  sales  support  function 
services  for  the  subject  firm's 
production  facilitv  in  Chicago.  Illinois. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  of 
Chicago  Specialties.  LLC,  Sales  Office. 
Westlake.  Ohio. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Chicago  Specialties.  LLC  who  were 
adversely  affected  by  increased  imports 
of  Para  Cresol. 

The  amended  notice  applicable  to 
T.\-VV-39-213  is  hereby  issued  as 
follows: 

.Ml  workers  of  Chicago  Specialties.  LLC, 
Chicago.  Illinois  (TA-W-39-21.1)  and 
Chicago  Specialties.  LLC,  Sales  Office, 
Westlake.  Ohio  (T.A-W-39.213A)  who 
became  totalh-  or  partially  separated  from 
employment  on  or  after  .April  23.  2000, 
through  May  31,  2003.  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 
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Signed  at  Washington.  DC  this  9th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  02-9741  Filed  4-19-02;  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39.573] 

Cooper  Wiring  Devices,  Georgetown, 
SC;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  29,  2001.  applicable  to  workers 
of  Cooper  Wiring  Devices,  Assembly 
Department,  Georgetown,  South 
Carolina.  The  notice  was  published  in 
the  Federal  Register  on  September  1 1 . 
2001  (66  FR  47241). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  the  Department  limited  its 
certification  coverage  to  workers  of  the 
subject  firm's  Assembly  Department. 

New  company  information  shows  that 
workers  separations  will  continue  at  the 
Georgetown,  South  Carolina  plant  as  all 
remaining  production  related  to  wiring 
devices  shifts  to  Mexico.  The  company 
is  increasing  its  imports  of  wiring 
devices. 

It  is  the  intent  of  the  Department  to 
include  "all  workers"  of  Cooper  Wiring 
Devices  adversely  affected  by  increased 
imports  of  wiring  devices. 

The  amended  notice  applicable  to 
XA-W-39.573  is  hereby  issued  as 
follows: 

All  workers  of  Cooper  Wiring  Devices. 
Georgetown.  South  Carolina  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  27.  2000. 
through  August  29.  2003.  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
oflheTrade  Actof  1974. 

Signed  at  Washington,  DC  this  8th  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9747  Filed  4-19-02;  8:45  am] 
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[TA-W-39.604,  TA-W-39,604B] 

Doran  Mills.  LLC,  Shelby,  NC;  Doran 
Distribution  Center,  Marion,  NC; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  January  10.  2002, 
applicable  to  workers  of  Doran  Mills. 
LLC.  Shelby,  North  Carolina.  The  notice 
was  published  in  the  Federal  Register 
on  lanuary  24.  2002  (67  FR  3507). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  were  engaged  in  the 
production  of  novelty  woven  yarns  and 
woven  fabric  for  the  apparel,  upholstery 
and  home  furnishings  industries. 

New  information  shows  that  worker 
separations  occurred  at  the  Doran 
Distribution  Center  of  Doran  Mills.  LLC, 
Marion.  North  Carolina  before  it  closed 
in  November.  2001.  The  Marion,  North 
Carolina  location  provided  warehousing 
and  distribution  services  for  the  Shelby, 
North  Carolina  location  of  the  subject 
firm  that  closed  in  lune  2001. 

Accordingly,  the  Department  is 
amending  the  certification  to  covers  the 
workers  of  Doran  Distribution  Center  of 
Doran  Mills.  LLC,  Marion,  North 
Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Doran  Mills.  LLC  who  were  adversely 
affected  by  increased  imports  of  novelty 
woven  yarns  and  woven  fabrics. 

The  amended  notice  applicable  to 
XA-W-39.604  is  hereby  issued  as 
follows: 

All  workers  of  Doran  Mills.  LLC,  Shelby, 
North  Carolina  (TA-W-39,604)  and  Doran 
Distribution  Center.  Marion.  North  Carolina 
(TA-W-39,604B)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  20.  2000,  through  January  10.  2004, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  4th  day  of 
April,  2002. 
Linda  G.  Pooie, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9743  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  4510-30-M 
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n'A-W-40,054] 

Fairchlld  Semiconductor;  Formerly 
Known  as  Intersil  Corporation, 
Mountaintop,  PA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  30.  2001,  applicable  to 
workers  of  Fairchild  Semiconductor. 
Mountaintop.  Pennsylvania.  The  notice 
was  published  in  the  Federal  Register 
on  December  26,  2001  (66  FR  66428). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  computer  chips. 

The  company  reports  that  in  March, 
2001.  Fairchild  Semiconductor 
purchased  the  Mountaintop. 
Pennsylvania  location  of  Intersil 
Corporation  and  is  now  known  as 
Fairchild  Semiconductor,  formerly 
known  as  Intersil  Corporation. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm,  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (US)  tax  account  for  Fairchild 
Semiconductor,  formerly  known  as 
Intersil  Corporation. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Fairchild  Semiconductor,  formerly 
known  as  Intersil  Corporation, 
Mountaintop,  Pennsylvania  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,054  is  hereby  issued  as 
follows: 

All  workers  of  Fairchild  Semiconductor, 
formerly  known  as  Intersil  Corporation, 
Mountaintop.  Pennsylvania,  engaged  in  the 
production  of  computer  chips,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  2,  2000. 
through  November  30,  2003.  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC  this  4th  day  of 
lanuary.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-9742  Filed  4-19-02;  8:45  am) 

BILLING  CODE  4510-30-M 


Signed  at  Washington.  DC  this  nth  day  of 
.\pril.  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-976.3  Filed  4-19-02;  8:45  am] 

BILUNG  CODE  4510-3(MM 


Signed  at  Washington.  DC  this  11th  day  of 
.'\pnl.2002 

Edward  A,  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  02-9763  Filed  4-19-02;  8:45  am] 
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[TA-W-39,686] 

J  and  K  Sales  Company,  Inc., 
Pawtucket,  Rl;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at  J 
and  K  Sales  Company,  Inc.,  Pawtucket, 
Rhode  Island.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39.686;  J  and  K  Sales  Company,  Inc., 
Pawtucket,  Rhode  Island  (April  I'l,  2002) 

Signed  at  Washington,  DC  this  11th  day  of 
April,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-9761  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 
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Administration 

[TA-W-39,711] 

L  and  N  Metallurgical  Products 
Company,  Ellwood  City,  PA;  Dismissal 
of  Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at  L 
and  N  Metallurgical  Products  Company, 
Ellwood  City,  Peimsylvania.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39,711;  L  and  N  Metallurgical 
Products  Company,  Ellwood  City, 
Pennsylvania  (February  28,  2002) 


[TA-W-41,174] 

Ketcham  Diversified  Tooling,  Inc., 
Cambridge  Springs,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  25.  2002,  in  response 
to  a  worker  petition  which  was  filed  by 
the  company  on  behalf  of  workers  at 
Ketcham  Diversified  Tooling,  Inc., 
Cambridge  Springs,  Permsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  11th  day  of 
April.  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-9739  Filed  4-19-02;  8:45  am] 

BILUNG  CODE  4510-30-M 
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[TA-W-39,711] 

L  and  N  IMetallurglcal  Products 
Company,  EHwood  City,  Pennsylvania; 
Dismissal  of  Application  for 
Reconsideration 

Piu-suant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at  L 
and  N  Metallurgical  Products  Company, 
Ellwood  City,  Peimsylvania.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-39,711;  L  and  N  Metallurgical 
Products  Company.  Ellwood  City, 
Pennsylvania  (February  28,  2002) 


[TA-W-40.131] 

Levcor  International,  Inc..  New  York. 
NY;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  January  29.  2001. 
the  company,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAAl. 
The  denial  notice  was  signed  on  lanuary 
2.  2002  and  published  in  the  Federal 
Register  on  Januarv  11.  2002  (67  FR 
1511). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Levcor  International.  Inc. 
engaged  in  the  production  of  fabric  for 
apparel,  was  denied  because  the 
criterion  (2)  of  the  group  eligible 
requirement  was  not  met  Sales  at  the 
subject  firm  did  not  decline  during  the 
relevant  period. 

The  company  alleges  that  sales  at  the 
subject  firm  decreased  during  the 
relevant  period.  The  company  further 
indicated  that  the  most  recent  sales 
figures  they  provided  include  figures 
from  a  company  they  acquire  during  the 
most  recent  period.  The  company 
further  indicated  that  by  extracting  out 
those  sales  figures,  subject  plant  sales 
would  show  a  decline  during  the 
relevant  period. 

Examination  of  sales  data  supplied 
during  the  initial  investigation  and 
clarification  from  the  company  further 
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supports  the  original  decision  that  sales 
increased  during  the  relevant  period. 

Based  on  further  information 
provided  during  reconsideration  it 
became  evident  that  the  workers  were 
not  engaged  in  production  of  an  article, 
fabric.  Workers  instead,  only  performed 
sales  and  administrative  functions 
during  the  relevant  period. 

The  subject  workers  do  not  produce 
an  article  within  the  meaning  of  section 
222(3)  of  the  Act, 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justifv' 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  22nd  day 
of  March,  2002. 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-9757  Filed  4-19-02:  8:45  am] 
BILUNG  CODE  4510-30-M 
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DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,938] 

■Marathon  Electric  Regal-Beloit 
Corporation,  West  Plains,  MO;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  4,  2002  in  response 
to  a  worker  petition,  which  was  filed  on 
behalf  of  workers  at  Marathon  Electric, 
subsidiary  of  Regal-Beloit  Corporation. 
West  Plains,  Missouri. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
April  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9754  Filed  4-1&-02;  8:45  am] 
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n'A-W-40,023] 

National  Ford  Chemical  Company,  Inc., 
Fort  Mill,  SC;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  January  31,  2001, 
the  company,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
ehgibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
December  12,  2001  and  published  in  the 
Federal  Register  on  December  26,  2001 
(66  FR  66426). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in' the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Nation  Ford  Chemical 
Company.  Inc.,  Fort  Hill,  South  Carolina 
engaged  in  administrative  activities  was 
denied  because  the  worker  group  did 
not  produced  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act. 

The  company  alleges  that  further 
layoffs  of  production,  maintenance  and 
warehouse  personnel  occurred  after  the 
negative  determination  was  issued. 

During  the  initial  decision,  there  was 
no  indication  that  a  threat  of  additional 
layoffs  was  imminent  and  therefore  the 
investigation  focused  on  the  worker 
group  engaged  in  administrative 
functions.  The  workers  terminated  after 
the  date  of  the  decision,  were 
terminated  beyond  the  relevant  period 
of  the  investigation.  Since  conditions 
may  have  changed,  a  new  TAA  petition 
can  be  filed  on  behalf  of  the  worker 
group  so  the  Department  can  initiate  a 
new  investigation  that  would  consider  a 
potentially  impacted  worker  group 
engaged  in  production  of  an  article. 
The  petitioner  further  alleges  that 
they  believe  imports  contributed  to  the 
layoffs  at  the  subject  firm. 

Before  the  Department  examines  if 
imports  contributed  importantly  to  the 
layoffs  at  the  subject  plant,  it  is 


imperative  that  worker  group  impacted 
be  identified  as  engaged  in  the 
production  of  an  article. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC,  this  1st  day  of 
April,  2002. 
Edward  A.  Tomchick, 
Director.  Di\ision  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-9759  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,622] 

Teva  Pharmaceuticals  USA,  Elmwood 
Park,  NJ;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  22,  2002,  in 
response  to  a  petition  filed  by  the 
company  on  behalf  of  workers  at  Teva 
Pharmaceuticals  USA,  Elmwood  Park, 
New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  11th  of 
April  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  Of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9755  Filed  4-19-02;  8.'45  am] 
BILLING  C00£  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.495;  TA-W-38,495B] 

VF  Imagewear  (East),  inc.,  Martinsviile, 
VA;  Including  Employees  of  VF 
Imagewear  (East),  Martinsville,  VA 
Located  in  Golden  Valley,  MN,  Dallas, 
TX,  Portland,  OR  and  Salisbury,  MD; 
VF  Services,  inc.,  Martinsville,  VA; 
Amended  Certification  Regarding 
Ellgibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  April  17, 
2001.  applicable  to  workers  of  VF 
Imagewear  (East),  Inc.,  Martinsville. 
Virginia.  The  notice  was  published  in 
the  Federal  Register  on  May  3,  2001  (66 
FR  22262).  The  certification  was 
amended  on  December  14.  2001  to 
include  employees  of  the  Martinsville, 
Virginia  facility  of  the  subject  firm 
located  in  Golden  Valley,  Minnesota, 
Dallas,  Texas,  Portland.  Oregon  and 
Salisbury.  Maryland. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  have  occurred  at  VF 
Services.  Inc..  Martinsville,  V^irginia. 
The  Martinsville.  Virginia  workers 
provide  administrative  functions  and 
technical  computer  support  for  the 
subject  firm's  production  facilities, 
including  Martinsville,  Virginia. 

Accordingly,  the  Department  is 
amendment  the  certification  to  cover  the 
workers  of  VF  Services.  Inc.. 
Martinsville.  Virginia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
VF  Imagewear  (East),  Inc.  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,495  is  hereby  issued  as 
follows: 

All  workers  of  VF  Imagewear  (East).  Inc., 
Martinsville.  Virginia,  including  workers  of 
the  Martinsville,  Virginia  facility  located  in 
Golden  Valley.  Minnesota.  Dallas.  Texas. 
Portland,  Oregon  and  Salisbun,-.  Maryland 
(TA-VV-38.49,5)  and  VF  Ser%'ices.  Inc.. 
Martinsville.  Virginia  (T.\-VV-38.495B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  1.3,  1999. 
through  April  17.  2003.  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
oftheTrade  Act  of  1974. 


Signed  at  Washington  DC  this  8th  dav  of 
March  2002. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustmunt  Assistance. 
[FR  Doc.  02-9738  Filed  4-19-02;  8;45  am] 
BILLING  CODE  4Sltf-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,976,  TA-W-39,976C] 

VF  imagewear  (West),  Inc.,  Harriman, 
Tennessee;  VF  Services,  Inc., 
Nashville,  TN;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  1,  2001,  applicable  to  workers 
of  VF  Imagewear  (West).  Inc..  Harriman. 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  October  19. 
2001  (66  FR  5351). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  have  occurred  at  VF 
Ser\ices,  Inc..  Nashville.  Tennessee. 
The  Nashville.  Tennessee  workers 
provide  administrative  functions  and 
technical  computer  support  for  the 
subject  firm's  production  facilities, 
including  Harriman.  Tennes.see. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  VF  Ser\'ices.  Inc.,  Nashville, 
Tennessee. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
VF  Imagewear  (West).  Inc.  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39.976  is  hereby  issued  as 
follows: 

.All  workers  of  VF  Imagewear  (West).  Inc.. 
Harriman.  Tennessee  (TA-VV-39.9761  and  VF 
Services.  Inc.,  Nashville,  Tennessee  (TA-W- 
39.976C)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
.August  22.  2000,  through  October  1.  2003. 
are  eligible  to  apply  for  adiustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  8th  day  of 
March.  2002. 

Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-9740  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,069] 

Westvaco  Corporation,  Tyrone,  PA, 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  January  22,  2001, 
the  Paper  .■\llied-lndustrial  Chemical  & 
Energy  Workers  International  Union 
(PACE),  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA), 
The  denial  notice  was  signed  on 
December  5.  2001  and  published  in  the 
Federal  Register  on  December  26.  2001 
(66  FR  66428). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complamed  of  was 
erroneous: 

(2)  If  it  appears  that  the  determmation 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certif\'ing 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  VVestvaco  Corporation, 
Tyrone.  Pennsylvania  engaged  in  the 
production  of  C2S  web  Offset  paper  and 
uncoated  envelope  paper,  was  denied 
because  the  "contributed  importantly" 
group  eligibilitv  requirement  of  section 
222(3)of  the  Trade  Act  of  1974.  as 
amended,  was  not  met.  The 
"contributed  importantly  '  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department  conducted  a  sur\ey  of 
the  subject  company's  ma)or  customers 
regarding  their  purchases  of  CS2  Web 
Offset  paper  The  sur\ey  revealed  that 
none  of  the  customers  mcreased  their 
import  purchases  of  C2S  web  offset 
paper,  while  reducing  their  purchases 
from  the  subject  firm  during  the  relevant 
period.  The  subject  firm  did  not  import 
this  type  of  paper  during  the  relevant 
period.  The  investigation  further 
revealed  that  the  dominant  factor 
leading  to  the  closure  of  the  plant  was 
related  to  a  shift  in  plant  production  to 
two  other  domestic  facilities. 

The  petitioner  alleges  that  the  shift  in 
plant  production  to  two  other  domestic 
affiliated  locations  was  to  ensure  that 


19594 


Federal  Register / Vol.  67,  No.  77 /Monday,  April  22,  2002 /Notices 


the  production  schedules  were  filled  at 
the  other  facilities,  since  there  were 
openings  in  the  production  schedule  at 
those  locations  due  to  a  lack  of  orders. 
The  petitioner  further  alleges  that  a  lack 
of  orders  resulted  from  a  flood  of  paper 
imported  from  Brazil  and  South  East 
Asia,  resulting  in  the  closure  of  the 
subject  plant. 

As  noted  above,  the  Department  of 
Labor  normally  examines  if 
"contributed  importantly"  test  is  met 
through  a  survey  of  the  workers'  firm's 
customers.  A  review  of  the  survey 
results  shows  that  the  customers  did  not 
increase  their  imports  of  C2S  Web  Offset 
paper,  while  decreasing  their  purchases 
form  the  subject  firm  during  the  relevant 
period.  The  survey  further  shows  that 
virtually  all  lost  business  was  from 
other  domestic  sources  and  therefore 
imports  of  C2S  Web  paper  did  not 
contribute  importantly  to  the  layoffs  at 
the  subject  plant.  The  customers 
purchasing  uncoated  envelope  paper 
were  not  surveyed  since  there  were  no 
major  declining  customers  of  this 
product. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify' 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC,  this  22nd  day 
of  March.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-9756  Filed  4-19-02;  8:45  ami 
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At  the  request  of  the  State  agency,  the 
Department  reviewed  the  revised 
determination  for  workers  of  the  subject 
firm.  Information  provided  by  the  State 
and  the  company  shows  that 
Weyerhaeuser  Company  purchased 
Willamette  Industries,  Inc.  in  March 
2002  and  is  now  known  as 
Weyerhaeuser  Company. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm,  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for 
Weyerhaeuser  Company. 

Accordingly,  the  Department  is 
amending  the  revised  determination  to 
properlv  reflect  this  matter. 

The  intent  of  the  Department's  revised 
determination  is  to  include  all  workers 
of  Willamette  Industries,  Inc.,  Foster 
Plywood  Division,  now  known  as 
Weyerhaeuser  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
XA-W-38,855  is  hereby  issued  as 
follows: 

All  workers  engaged  in  the  production  of 
veneer  core  at  Willamette  Industries,  Inc., 
Foster  Plywood  Division,  now  known  as 
Weyerhaeuser  Company  .  Sweet  Home, 
Oregon  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  1.  2000.  through  September  28.  2003, 
are  eligible  to  applv  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  4th  day  of 
April.  2001. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-9743  Filed  4-19-02;  8:45  am) 
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for  workers  of  the  subject  firm.  Findings 
show  that  the  Department  limited  its 
certification  coverage  to  workers  of  the 
subject  firm's  Assembly  Department. 

New  company  information  shows  that 
worker  separations  are  scheduled  and 
the  remaining  production  of  molding 
and  wall  plating  performed  on  the 
molding  machines  and  wall  plate 
wrapping  machines  is  shifting  to 
Mexico.  The  entire  plant  will  be  closing 
by  the  end  of  2002. 

It  is  the  intent  of  the  Department  to 
include  "all  workers"  of  Cooper  Wiring 
Devices  adversely  affected  by  a  shift  in 
production  of  molding  machines  and 
wall  plant  wrapping  machines  to 
Mexico. 

The  Department  is  amending  the 
certification  determination  to  identify 
the  worker  group  to  read  "all  workers." 

The  amended  notice  applicable  to 
NAFTA-05043  is  hereby  issued  as 
follows: 

.'Ml  workers  of  Cooper  Wiring  Devices. 
Georgetown,  South  Carolina  who  became 
totally  or  partially  separated  from 
employment  on  after  lune  26.  2000,  through 
August  29.  2003,  are  eligible  to  apply  for 
NAFTA-TAA  under  section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  DC  this  8th  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9746  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

n'A-W-38,855] 

Willamette  industries,  inc.,  Foster 
Piywood  Division;  Now  Known  as 
Weyerhaeuser  Company,  Sweet  Home, 
Oregon;  Amended  Notice  of  Revised 
Determination  on  Reconsideration 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Revised 
Determination  on  Reconsideration  on 
September  28,  2001,  applicable  to 
workers  of  Willamette  Industries,  Inc., 
Foster  Plywood  Division,  Sweet  Home, 
Oregon.  The  notice  was  published  in  the 
Federal  Register  on  October  19,  2001 
(FR  66  53253). 


DEPARTI«ENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-050431 

Cooper  Wiring  Devices,  Georgetown, 
SC;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  29, 
2001,  applicable  to  workers  of  Cooper 
Wiring  Devices,  Assembly  Department, 
Georgetown,  South  Carolina.  The  notice 
was  published  in  the  Federal  Register 
on  September  11,  2001  (66  FR  47242). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5257] 

J.T.  Fennell  Company,  inc.,  Chilllcothe, 
liilnois;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
J.T.  Feimell  Company,  Inc.,  Chillicothe, 
Illinois.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

NAFTA-5257;  J.T.  Fennell  Company,  Inc. 
Chillicothe,  Illinois  (March  21,  2002) 
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Signed  at  Washington.  DC  this  11th  dav  of 
April.  2002, 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc,  02-9762  Filed  4-19-02;  8:45  am] 

BILLING  CODE  451&-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-005906A] 

Laclede  Steel  Company  Vandalia,  IL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
220(a),  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  February  14.  2002  in 
response  to  a  worker  petition  which  was 
filed  by  United  Steelworkers  of  America 
and  dated  August  24,  2001  on  behalf  of 
workers  at  Laclede  Steel  Company, 
Vandalia.  Illinois. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  December  20.  2001  (NAFTA- 
005310).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signi^d  in  Washington,  DC  this  1 1th  das  oi 
.April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
,A  d  just  men  t  .A  ssistance. 

IFR  Dor,  02-f)7,Tl  Filed  4-19-02:  8:45  am] 
BILLING  CODE  4Sia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5882] 

Marathon  Electric,  Regal-Beloit 
Corporation,  West  Plains,  MO;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 


(19  U.S.C.  2331),  the  Department  of 
Labor  herein  presents  the  results  of  an 
investigation  was  initiated  on  February 
15,  2002  in  response  to  a  worker 
petition,  which  was  filed  on  behalf  of 
workers  at  Marathon  Electric.  subsidiar\ 
of  Regal-Beloit  Corporation,  West 
Plains.  Missouri, 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  9th  day  of 

.\pril  2002 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

.Xdjustment  .Assistance. 

IFR  Doc.  02-9750  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5596] 

Teva  Pharmaceuticals  USA  Elmwood 
Park,  N.J;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  \orth 
.\merican  Free  Trade  .Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFT.A- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  .^ct  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  November  18.  2001.  in 
respt)nse  t(3  a  petition  filed  by  the 
company  on  behalf  of  workers  at  Teva 
Pharmaceuticals  USA.  Elmwond  P.irk 
New  Jersey. 

The  petitioners  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC.  this  11th  day  of 
.April.  2002,  , 

Linda  G.  Poole. 

Certifvmg  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  02-9752  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04631] 

Willamette  Industries.  Inc..  Foster 
Plywood  Division:  Now  Known  as 
Weyerhaeuser  Company,  Sweet  Home. 
OR:  Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA— 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a). 
Subchapter  D.  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Revised  Determmation  on 
Reconsideration  on  September  28.  2001, 
applicable  to  workers  of  Willamette 
industries.  Inc..  Foster  Plywood 
Division,  Sweet  Home,  Oregon.  The 
notice  was  published  in  the  Federal 
Register  on  October  19.  2001,  (FR  66 
53253). 

At  the  request  of  the  state  agency,  the 
Department  reviewed  the  revised 
determination  for  workers  of  the  subject 
firm.  Information  provided  by  the  State 
and  the  company  shows  that 
Weverhaeuser  Company  purchased 
Willamette  Industries.  Inc.  in  March 
2002  and  is  known  as  Weyerhaeuser 
Company. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm,  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for 
Weverhaeuser  Company. 

Accordingly,  the  Department  is 
amending  the  revised  determination  to 
properly  reflect  this  matter. 

Tne  intent  of  the  Department's  revised 
determination  is  to  include  all  workers 
of  Willamette  Industries.  Inc..  Foster 
Plywood  Division,  now  known  as 
Weyerhaeuser  Company  who  were 
affected  by  increased  imports  of  veneer 
core  form  Canada. 

The  amended  notice  applicable  to 
NAFTA-04631  is  hereby  issued  as 
follows: 

.Ml  workers  engaged  in  the  production  of 
veneer  core  at  Willamette  Industries,  Inc.. 
Foster  Plywood  Division,  now  known  as 
Weyerhaeuser  Company.  Sweet  Home. 
Oregon,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  1.  2000.  through  September  28.  2003. 
are  eligible  to  apply  for  N.AFTA-T.^A  under 
section  250  of  the  trade  Act  of  1974. 

Signed  in  Washington.  DC  this  4lh  day  of 
April.  2002 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc    02-9744  Filed  4-19-02;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05251,  NAFT A-05251  A] 

Willamette  Industries,  Inc.,  Korpine 
Particieboard  Division  Now  Known  as 
Weyerhaeuser  Company  Including 
Temporary  Workers  of  Express 
Personnel  Services,  Bend,  OR  and 
Willamette  Industries,  Inc., 
Particieboard  Sales  Office,  Now  Known 
as  Weyertiaeuser  Company,  Albany, 
OR,  Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA— 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a), 
Subchapter  D.  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  7. 
2001,  applicable  to  workers  of 
Willamette  Industries,  Inc.,  Korpine 
Division,  Bend.  Oregon.  The  notice  was 
published  in  the  Federal  Register  on 
December  26.  2001  (66  FR  66427).  The 
certification  was  amended  on  February 
4.  2002  to  include  workers  of  the 
Particieboard  Sales  Office  of  the  subject 
firm  located  in  Albany,  Oregon.  The 
notice  was  published  in  the  Federal 
Register  on  February  13,  2002  (67  FR 
6753). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  and 
the  company  shows  that  Weyerhaeuser 
Company  purchased  Willamette 
Industries.  Inc.  in  March  2002  and  is 
now  known  as  Weyerhaeuser  Company. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Willamette  Industries,  Inc..  Korpine 
Particieboard  Division  and  the 
Particieboard  Sales  Office,  now  known 
as  Weyerhaeuser  Company  who  were 
affected  by  increased  customer  imports 
of  industrial  pine  particieboard  from 
Canada  and  Mexico. 

The  amended  notice  applicable  to 
NAFTA-05251  and  NAFTA-05251A  are 
hereby  issued  as  follows: 

All  workers  of  Willamette  Industries,  inc.. 
Korpine  Particieboard  Division,  now  known 
as  Weyerhaeuser  Company.  Bend,  Oregon 
including  temporary  workers  of  Express 
Personnel  Services,  Bend.  Oregon  (NAFTA- 
5251)  engaged  in  employment  related  to  the 
production  of  industrial  pine  particieboard  at 
WillameUe  Industries,  inc..  Korpine 


Particieboard  Division,  now  known  as 
Weyerhaeuser  Company,  Bend,  Oregon,  and 
all  workers  of  Willamette  Industries, 
Particieboard  Sales  Office,  now  known  as 
Weyerhaeuser  Company.  Albany.  Oregon 
(NAFT.'\-5251A)  who  became  totally  or 
partiallv  separated  from  employment  on  or 
after  August  17.  2000,  through  December  7, 
2003.  are  eligible  to  apply  for  NAFTA-TAA 
under  section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC  this  9th  day  of 
April.  2002. 
Linda  G.  Poole, 

CerUfving  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-9748  Filed  4-19-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,939,  TA-W-39,939A] 

Willamette  Industries,  Inc.,  Korpine 
Particieboard  Division,  Now  Known  as 
Weyerhaeuser  Company  Including 
Temporary  Workers  of  Express 
Personnel  Services,  Bend,  OR; 
Willamette  Industries,  Inc., 
Particieboard  Sales  Office,  Now  Known 
as  Weyerhaeuser  Company,  Albany, 
OR;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issues  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  15.  2002.  applicable  to  workers 
of  Willamette  Industries.  Inc..  Korpine 
Particieboard  Division.  Bend.  Oregon. 
The  notice  was  published  in  the  Federal 
Register  on  January  31,  2002  (67  FR 
4750).  The  certification  was  amended 
on  Februar;'  4.  2002  to  include  workers 
of  the  Particieboard  Sales  Office  of  the 
subject  firm  located  in  Albany,  Oregon. 
The  notice  was  published  in  the  Federal 
Register  on  February  13.  2002  (67  FR 
6752). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  and 
the  company  shows  that  Weyerhaeuser 
Company  purchased  Willamette 
Industries,  Inc.  in  March  2002  and  is 
now  known  as  Weyerhaeuser  Company. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Willamette  Industries.  Inc.,  Korpine 
Particieboard  Division  and  the 


Particieboard  Sales  Office,  now  known 
as  Weyerhaeuser  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39.939  and  TA-W-39,939A  are 
hereby  issued  as  follows: 

All  workers  of  Willamette  Industries.  Inc. 
Korpine  Particieboard  Division,  now  known 
as  Weyerhaeuser  Company,  Bend,  Oregon 
including  temporary  workers  of  Express 
Personnel  Services.  Bend,  Oregon  (TA-W- 
39,939)  engaged  in  employment  related  to  the 
production  of  industrial  pine  particieboard  at 
Willamette  Industries,  Inc.,  Korpine 
Particieboard  Division,  now  known  as 
Weyerhaeuser  Company,  Bend,  Oregon,  and 
all  workers  of  Willamette  Industries, 
Paticleboard  Sales  Office,  now  know  as 
Weyerhaeuser  Company.  Albany,  Oregon 
(TA-W-39,939A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  17,  2000  through  January  15. 
2004.  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  9th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-9749  Filed  4-19-02;  8:45  am) 
BILUNG  CODE  4510-30-M 


LEGAL  SERVICES  CORPORATION 

Notice  of  Availability  of  Calendar  Year 
2003  Competitive  Grant  Funds 

agency:  Legal  Services  Corporation. 
ACTION:  Solicitation  for  Proposals  for  the 
Provision  of  Civil  Legal  Services. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  civil  legal 
services  to  low  income  people. 

LSC  hereby  armounces  the  availability 
of  competitive  grant  funds  and  is 
soliciting  grant  proposals  from 
interested  parties  who  are  qualified  to 
provide  effective,  efficient  and  high 
quality  civil  legal  services  to  eligible 
clients  in  the  states  and  territories,  by 
service  area(s)  identified  below.  The 
exact  amount  of  congressionally 
appropriated  funds  and  the  date,  terms 
and  conditions  of  their  availability  for 
calendar  year  2003  have  not  been 
determined. 

DATES:  See  Supplementary  Information 
section  for  grants  competition  dates. 
ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  750 
First  Street  NE.,  10th  Floor,  Washington, 
DC  20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Program  Performance  by  FAX 
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at  (202)336-7272.  by  e-mail  at 
competition@lsc.gov.  or  visit  the  LSC 
Web  site  at  n-w'w.ain. Isc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Request  for  Proposals  (RFP)  will  be 
available  April  26,  2002.  Applicants 
must  file  a  Notice  of  Intent  to  Compete 
(NIC)  to  participate  in  the  competitive 
grants  process. 

Applicants  competing  for  service 
areas  in  Alaska.  California,  Connecticut, 
Delaware.  District  of  Columbia.  Guam, 
Hawaii.  Idaho,  Iowa,  Kansas.  Louisiana. 
Maine,  Mar>'land.  Micronesia. 
Minnesota.  Missouri.  Nebraska,  Nevada. 
New  Hampshire,  North  Dakota.  Ohio. 
Oklahoma.  Oregon,  Puerto  Rico,  Rhode 
Island,  South  Dakota,  Utah.  Vermont, 
Virgin  Islands,  Virginia,  and 
Washington  must  file  the  NIC  by  Mav 
24,  2002,  5  p.m.  ET.  The  due  da'te  for 
filing  grant  proposals  for  service  areas  in 
these  states  is  June  24.  2002,  5  p.m.  ET. 

LSC  will  publish  competed  service 
areas  for  Michigan  and  New  Jersey  in 
June  2002.  Applicants  competing  for 
serv'ice  areas  in  these  states  are  required 
to  file  the  NIC  by  July  12,  2002.  5  p.m. 
ET.  The  due  date  for  filing  grant 
proposals  for  services  areas  in  Michigan 
and  New  Jersey  is  August  9,  2002,  5 
p.m.  ET. 

LSC  is  seeking  proposals  from:  (1) 
Non-profit  organizations  that  have  as  a 
purpose  the  furnishing  of  legal 
assistance  to  eligible  clients;  (2)  private 
attorneys;  (3)  groups  of  private  attorneys 
or  law  firms;  (4)  State  or  local 
governments;  and  (5)  substate  regional 
planning  and  coordination  agencies 
which  are  composed  of  substate  areas 
and  whose  governing  boards  are 
controlled  by  locally  elected  officials. 

The  RFP,  containing  the  grant 
application,  guidelines,  proposal 
content  requirements  and  specific 
selection  criteria,  will  be  available  from 
the  LSC  Web  site  at  wwv^'.ain. lsc.gov. 
LSC  will  not  FAX  the  RFP  to  interested 
parties. 

Below  are  the  service  areas  for  which 
LSC  is  requesting  grant  proposals. 
Service  area  descriptions  are  available 
from  Appendix  A  of  the  RFP.  The  RFP 
will  be  available  April  26,  2002.  at 
www.ain.lsc.gov.  Interested  parties  are 
asked  to  visit  wu'U'.ain./sc.gov' regularly 
for  updates  on  the  LSC  competitive 
grants  process. 


State 

Service  area 

Idaho  

ID-1.  MID.  NID-1. 

Iowa  

IA-3,  MIA. 

Kansas  

KS-1.  MKS 

Louisiana 

LA-1,  LA-^.  LA-8 

Maine  

ME-1  MMX-1,  NME-1 

Maryland  

MD-1.  MMD 

Michigan  

Competed  service  areas 

in  Michigan  will  be 

published  in  June 

2002 

Micronesia 

MP-1 

Minnesota  

MN-1.  MN-2.  MN-3, 

MN-^.  MN-5.  MMN. 

NMN-1 

Missouri 

MO-3.  MO-^.  MO-5. 

MO-7.  MMO 

Nebraska 

NE^   MNE.  NNE-1 

Nevada  

NV-1,  MNV,  NNV-1 

New  Hampshire  .... 

NH-1 

New  Jersey  

Competed  service  areas 

in  New  Jersey  will  be 

published  in  June 

2002 

North  Dakota"  

ND-3.  MND,  NND-3 

Ohio   

OH-5.  OH-17,  OH-18. 

OH-19,  OH-20.  OH- 

21,  OH-22,  MOH 

Oklahoma 

NOK-1 

Oregon  

OR-2.  OR^.  OR-5. 

MOR,  NOR-1 

Puerto  Rico  

PR_1    PR_2   MPR 

Rhode  Island 

RI-1. 

South  Dakota  

SD-2.  SD-^   MSD. 

NSD-1 

Utah  

UT-1,  MUT.  NUT-1 

Vermont  

VT-1 

Virgin  Islands  

VI-1. 

Virginia  

VA-15.  VA-16. 

Washington  

WA-1.  MWA,  NWA-1 

State 

Service  area 

Alaska  

AK-1 .  NAK-1 . 

Califomia 

CA-12.  CA-14. 

Connecticut  

CT-1 .  NCT-1 . 

Delaware 

DE-1,  MDE. 

Dist.  of  Columbia  .. 

DC-1. 

Guam  

GU-1 

Hawaii  

HI-1,MHI.  NHI-1. 

**  Service  areas  ND-3  and  NND-3  in  North 
Dakota  will  be  awarded  to  a  single  grantee 
Applicants  must  apply  tor  both  service  areas 

Dated:  April  16.  2002. 

Victor  Fortuno. 

Vice-President  for  Legal  Affairs.  Legal 
Sen-ices  Corporation 

IFR  Doc.  02-9798  Filed  4-19-02;  8:45  am] 

BILLING  CODE  70SO-01-I> 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Submission  for  0MB  Review; 
Comment  Request 

April  16.  2002. 

The  National  Endowment  for  the  Arts 
(NEA)  has  submitted  the  following 
public  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [Public  Law  104- 
13,  44  U.S.C.  Chapter  35).  Copies  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  National  Endowment  for  the 


Arts'  Research  Director.  Tom  Bradshaw, 
202/682-5432.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  202/682-5496 
between  10  a.m.  and  4  p.m  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatorv 
Affairs.  Attn:  OMB  Desk  Officer  for  the 
National  Endowment  for  the  Arts.  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  202/395- 
7316.  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  Office  of  Management  and  Budget 
(OMB)  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\ 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  E\  aluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Agencv:  National  Endowment  for  the 
Arts. 

Title:  2002  Sur\-ey  of  Public 
Participation  in  the  Arts. 

OMB  S'umber:  New. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households. 

Estimated  Sumber  of  Respondents: 
26,500 

Estimated  Time  Per  Respondent:  10 
minutes 

Total  Burden  Hours:  4.417. 

Total  Annualized  Capital/Startup 
Costs:  0 

Total  Annual  Costs  t Operating/ 
Maintaining  Systems  or  Purchasing 
Senices:  0. 

DescnpfJo/i.The  National  Endowment 
for  the  Arts  proposes  to  conduct  a 
national  Sur\'ey  of  Public  Participation 
in  the  Arts  (SPPA)  as  a  supplement  to 
the  Census  Bureau's  Current  Population 
Survey  in  August  2002.  The  survey  will 
provide  information  on  the  extent  to 
which  the  adult  population  participates 
in  the  arts.  Responses  will  be  analyzed 
to  determine  arts  participation  patterns 
and  differences  by  population  subgroup 
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and  geography  and  changes  from  prior 
SPPA's  conducted  in  1982.  1985.  1992. 
and  1997.  The  results  will  be  used  by 
arts  administrators,  researchers,  and 
policymakers  at  the  national,  state,  and 
local  level. 

ADDRESSES:  Tom  Bradshaw,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Room  617, 
Washington,  DC  20506-0001.  telephone 
202/682-5432  (this  is  not  a  toll-free 
number),  fsx  202/682-5677. 

Kathy  Plowilz-Warden, 

Panel  Coordinator.  National  Endowment  for 

the  Arts. 

[FR  Doc.  02-9691  Filed  4-19-02:  8:45  ami 

BILLING  CODE  7536-01 -¥ 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Denial— Completion  of 
Ground-Water  Restoration  in  Unit  1 
Wellfield,  Crow  Butte  Resources, 
Dawes  County,  NE 

agency:  Nuclear  Regulatory 

Conunission. 

action:  Notice  of  denial. 


SUMMARY:  On  March  29,  2002,  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
denied  the  requested  approval  of 
ground-water  restoration  completion  in 
the  Unit  1  wellfield  at  the  Crow  Butte 
Resources,  Incorporated,  In  Situ  Leach 
(ISL)  uranium  extraction  facility  located 
near  the  tovm  of  Crawford.  Dawes 
County.  Nebraska.  The  facility  is 
licensed  to  process  and  possess  natural 
uranium  by  Materials  License  Number 
SUA-1534,  issued  in  accordance  with 
Title  10  Code  of  Federal  Regulations 
(CFR)  part  40. 

Crow  Butte  Resources,  Incorporated, 
(the  licensee)  requested  approval  for 
completing  ground-water  restoration  in 
its  Unit  1  wellfield,  upon  concluding 
activities  that  resulted  in  contaminant 
concentrations  within  the  uranium  ore 
zone  of  the  Chadron  Aquifer  reaching 
acceptable  levels,  determined  to  be 
protective  of  public  health  and  the 
environment.  NRC  denied  the  licensee's 
request  for  approval,  based  on  a  finding 
that  the  licensee  did  not  demonstrate 
that  Unit  1  restoration  activities  would 
result  in  future  constituent  levels 
remaining  at  levels  protective  of  human 
health  and  the  environment,  in 
accordance  with  10  CFR  40.31(h)  and 
Criterion  5F,  10  CFR  part  40,  Appendix 
A.  In  addition,  the  Ucensee  is  required 
to  immediately  restart  stabilization 
ground-water  monitoring  in  Unit  1  at 
the  monitoring  locations  described  in 
the  January  10,  2000,  Restoration 


Report.  The  ground-water  shall  be 
sampled  and  analyzed  for  the 
constituents  listed  in  License  Condition 
10.33,  SUA-1534,  on  a  schedule  of  at 
least  14  days  apart.  The  wellfield 
restoration  shall  be  considered  stable  if 
four  consecutive  sampling  episodes 
show  no  strongly  increasing 
concentration  trends  for  all  monitored 
constituents,  on  a  wellfield  average,  as 
described  in  Section  6.1.3,  "Standard 
Review  Plan  for  In  Situ  Leach  Uranium 
Extraction  License  Applications," 
NUREG-1569. 

At  that  time,  the  licensee  shall  submit 
a  written  report  for  NRC  review  and 
approval,  which  provides  a  tabulation  of 
all  stability  monitoring  data  for  Unit  1, 
graphics  showing  time  versus 
concentration  of  each  monitored 
constituent,  and  analyses  that 
demonstrate  the  restored  constituent 
concentrations  are  within  license  limits 
and  are  stable.  Stability  monitoring 
should  continue  until  four  consecutive 
sampling  episodes  show  no  strongly 
increasing  concentration  trends. 
Wellfield  restoration  activities  should 
be  immediately  re-initiated  in  Unit  1  if 
the  concentration  of  any  monitored 
constituent  exceeds  its  license  limit. 
The  licensee  should  also  revise  its 
ground-water  restoration  plan  to  reflect 
a  stability  monitoring  period  which  will 
allow  all  constituents  to  reach  stability 
before  ceasing  the  monitoring.  This 
revision  should  be  submitted  for  NRC 
review  and  approval  in  the  form  of  an 
amendment  to  License  Condition  10.3C, 
SUA-1534. 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice,"  a  copy  of 
NRC's  Denial  letter  and  the 
accompanying  Technical  Evaluation 
Report  (Accession  Number 
ML020930087)  is  available 
electronically  for  public  inspection  in 
the  NRC  Public  Document  Room  or  from 
the  Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm.html  (the  Public  Electronic 
Reading  Room). 

Pursuant  to  10  CFR  2.108(b)  the 
licensee  shall  have  30  days  from  the' 
date  of  this  Notice  of  Denial  to  file  a 
petition,  requesting  a  hearing  before  the 
Atomic  Safety  Licensing  Board  Panel  on 
this  denial. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Layton  @  301  415  6676  or 
mcl@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  April,  2002. 


For  the  Nuclear  Regulatory  Commission. 
Robert  Pierson, 

Director.  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  02-9733  Filed  4-19-02:  8:45  am) 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  72-12  AND  50-333;  License 
No.  DPR-59] 

Entergy  Nuclear  Operations,  Inc., 
James  A.  Fitzpatrick  Nucelar  Power 
Plant;  Receipt  of  Request  for  Action 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  February  21,  2002,  Mr.  Timothy 
Judson  of  the  Citizens  Awareness 
Network,  et  al.  (petitioner)  has 
requested  that  the  Nuclear  Regulatory 
Commission  (NRC)  take  action  with 
regard  to  Entergy's  James  A.  FitzPatrick 
Interim  Spent  Fuel  Storage  Installation 
(ISFSI). 

The  petitioner  requests  the  following: 

1.  That  the  NRC  order  Entergy  to 
suspend  the  dry  cask  storage  program  at 
the  FitzPatrick  reactor. 

2.  That  the  NRC  require  Entergy  to: 

•  Demonstrate  that  the  proposed  fuel 
storage  program  presents  no  increased 
risks  to  the  national  security  or  worker 
or  public  health  and  safety  beyond  what 
is  contemplated  in  the  Certificate  of 
Compliance  and  General  License, 
pursuant  to  §  72.212(4)-(5); 

•  Submit  its  proposed  design  changes 
for  technical  review  in  the  form  of  a 
license  amendment  application  and 
seek  regulatory  approval  for  them 
pursuant  to  §  72.244: 

•  Evaluate  its  use  of  the  Hl-TRAC 
100  transfer  cask  for  ALARA  standards, 
per  part  50,  Appendix  I; 

•  Provide  more  substantial  physical 
and  structural  protection  of  the 
irradiated  fuel  and  ISFSI  to  satisfy  the 
requirements  of  §§  73.51,  73.55:  and 

•  Demonstrate  the  use  of  the  HI- 
STORM  100  can  satisfy  these 
requirements  at  FitzPatrick,  or 
demonstrate  countervailing  and 
compelling  reasons  to  utilize  the  HI- 
STORM  100  at  FitzPatrick,  as  opposed 
to  any  other  casks  certified  by  NRC. 

3.  That  all  documents  and 
information  filed  in  relation  to  the 
selection  of  storage  casks  and  the 
implementation  of  dry  storage  at 
FitzPatrick  be  put  on  the  docket  for 
public  inspection. 

4.  That  the  Petition  Review  Board 
submit  this  petition  to  the  NRC's  Office 
of  the  Inspector  General  (OIG)  for 
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review  of  the  Spent  Fuel  Project  Office's 
compliance  with  regard  to  NRC 
regulations  in  terms  of  design  changes, 
licensing,  amendments,  exemptions  and 
ALARA  in  its  permitting  process 
relating  to  the  use  of  dr\'  cask  storage  at 
FitzPatrick.  Additionally,  that  a  review 
be  conducted  to  determine  whether 
NRC  staff  in  the  Spent  Fuel  Project 
Office  are  complicit  or  misguided  in 
permitting  design  changes  to  these  casks 
without  submission  of  a  license 
amendment. 

5.  That  the  NRC  conduct  an 
investigation  to  determine  whether 
Entergy  has  deliberately  circumvented 
the  appropriate  technical  and  regulatory 
review  required  to  protect  worker  and 
public  health  and  safety  and  the 
environment. 

As  the  basis  for  this  request,  the 
petitioner  states  several  safety  concerns 
related  to  the  design  changes  associated 
with  the  HI-STORM  100  cask  design,  as 
well  as  safety  concerns  related  to 
national  security. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
As  provided  by  §  2.206,  appropriate 
action  will  be  taken  on  this  petition 
within  a  reasonable  time.  The  petitioner 
participated  in  a  telephone  call  with  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards'  Petition  Review  Board  on 
March  29,  2002,  to  discuss  the  petition. 
The  results  of  that  discussion  were 
considered  in  the  Board's  determination 
regarding  the  petitioner's  request  for 
immediate  action  and  in  establishing 
the  schedule  for  review  of  the  petition. 
By  letter  dated  April  12,  2002,  the 
Director  denied  the  petitioner's  request 
for  immediate  issuance  of  an  order  to 
suspend  the  dry  cask  storage  program  at 
the  James  A.  FitzPatrick  nuclear  power 
plant.  A  copy  of  the  petition  is  available 
for  inspection  in  the  Agencjrwide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockvilie,  Maryland,  this  12th  day 
of  April.  2002. 


For  the  Nuclear  Regulaton,'  Commission. 
Margaret  V.  Federline, 

Deputy  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc  02-9732  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Omaha  Public  Power  District  (OPPD), 
Fort  Calhoun  Station,  Unit  1 ;  Notice  of 
Acceptance  for  Doclteting  of  the 
Application  and  Notice  of  Opportunity 
for  a  Hearing  Regarding  Renewal  of 
License  No.  DPR-40  for  an  Additional 
Twenty- Year  Period:  Correction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  an  application  for  the 
renewal  of  Operating  License  No.  DPR- 
40.  which  authorizes  the  Omaha  Public 
Power  District  to  operate  Fort  Calhoun 
Station.  Unit  1  (FCS).  at  1500  megawatts 
thermal.  The  renewed  license  would 
authorize  the  applicant  to  operate  FCS 
for  an  additional  20  years  beyond  the 
period  specified  in  the  current  license 
or  forty  years  from  the  date  of  issuance 
of  the  new  license,  whichever  occurs 
first.  The  current  operating  license  for 
FCS  expires  on  August  9,  2013. 

The  Omaha  Public  Power  District 
submitted  an  application  to  renew  the 
operating  license  for  FCS,  on  January 
11,  2002.  A  Notice  of  Receipt  of 
Application,  "Omaha  Public  Power 
District  (OPPD),  Fort  Calhoun  Station. 
Unit  1;  Notice  of  Receipt  of  Application 
for  Renewal  of  Facility  Operating 
License  No.  DPR-40  for  an  Additional 
20- Year  Period,"  was  published  in  the 
Federal  Register  on  February  12,  2002 
(67  FR  6551). 

The  NRC  staff  has  determined  that  the 
Omaha  Public  Power  District  has 
submitted  information  in  accordance 
with  10  CFR  54.19,  54.21.  54.22,  54.23, 
and  51.53(c]  that  is  complete  and 
acceptable  for  docketing.  The  current 
Docket  No.  50-285  for  Operating 
License  No.  DPR-40,  will  be  retained. 
The  docketing  of  the  renewal 
application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

This  notice  is  also  being  issued  as  a 
correction  to  an  earlier  notice  entitled 
"Omaha  Public  Power  District  (OPPD), 
Fort  Calhoun  Station,  Unit  1;  Notice  of 
Receipt  of  Application  for  Renewal  of 
Facility  Operating  License  No.  DPR-40 
for  an  Additional  20- Year  Period." 
issued  on  April  16,  2002  (67  FR  18639). 
The  earlier  notice  contained  an 


incorrect  title  and  date.  This  notice 
provides  the  correct  title  as  set  forth  in 
the  heading  of  this  document,  and 
allows  stakeholders  until  May  22.  2002 
to  file  a  request  for  hearing  and  a 
petition  for  leave  to  inter\'ene  (see 
below). 

Before  issuance  of  each  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  NRC's  rules  and 
regulations,  In  accordance  with  10  CFR 
54.29.  the  NRC  will  issue  a  renewed 
license  on  the  basis  of  its  review  if  it 
finds  that  actions  have  been  identified 
and  have  been  or  will  be  taken  with 
respect  to  (1)  managing  the  effects  of 
aging  during  the  period  of  extended 
operation  on  the  functionality  of 
structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB)  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  in  accordance  with  10 
CFR  51 .95(c),  the  NRC  will  prepare  an 
envirorunental  impact  statement  that  is 
a  supplement  to  the  Commission's 
NUREG-1437,  'Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants  '  (May  1996). 
Pursuant  to  10  CFR  51.26,  and  as  part 
of  the  environmental  scoping  process, 
the  staff  intends  to  hold  a  public 
scoping  meeting.  Detailed  information 
regarding  this  meeting  will  be  included 
in  a  future  Federal  Register  notice  The 
Commission  also  intends  to  hold  public 
meetings  to  discuss  the  license  renewal 
process  and  the  schedule  for  conducting 
the  review.  The  Commission  will 
provide  prior  notice  of  these  meetings 
As  discussed  further  herein,  in  the  event 
that  a  hearing  is  held,  issues  that  may 
be  litigated  will  be  confined  to  those 
pertinent  to  the  foregoing. 

By  May  22,  2002,  the  applicant  may 
file  a  request  for  a  hearing,  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 
licenses  in  accordance  with  the 
provisions  of  10  CFR  2  714.  Interested 
persons  should  consult  a  current  copy 
of  10  CFR  2.714,  which  is  available  at 
the  Commission's  Public  Document 
Room,  11555  Rockvilie  Pike  (first  floor) 
Rockvilie,  Marv'land,  and  on  the  NRC 
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Web  site  at  http://www.nrc.gov/reading- 
rm.html  (the  Electronic  Reading  Room). 
If  a  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request(s)  and/or  petition(s),  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  In  the  event  that  no  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  NRC  may, 
upon  completion  of  its  evaluations  and 
upon  making  the  findings  required 
under  10  CFR  Parts  51  and  54.  renew 
the  licenses  without  further  notice. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  Parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  die  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  htigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 


proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland,  20852-2738,  by  the  above 
date.  A  copy  of  the  request  for  a  hearing 
and  the  petition  to  intervene  should  also 
be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  and  to  Mr.  Ross  T.  Ridenoure, 
Division  Manager — Nuclear  Operations, 
Omaha  Public  Power  District,  Fort 
Calhoun  Station  FC-2-4  Adm,  Post 
Office  Box  550,  Fort  Calhoun,  Nebraska. 
68023-0550. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
nuclear  reactors'  icon  of  the  NRC's  Web 
page  at  http://www.nrc.gov. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville, 


Maryland,  or  on  the  NRC  Web  site  from 
the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS).  The  ADAMS  Public 
Electronic  Reading  Room  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/reading-rin/adams.html. 
The  staff  has  verified  that  a  copy  of  the 
license  renewal  application  for  Fort 
Calhoun  Station,  Unit  1  has  been 
provided  to  the  Blair  Public  Library 
located  in  Blair,  Nebraska,  and  the  W. 
Dale  Clark  Library  in  Omaha,  Nebraska. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  April.  2002. 
For  the  Nuclear  Regulator)'  Commission. 

Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Suclear  Reactor  Regulation. 
[FR  Doc.  02-9888  Filed  4-1&-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-26] 

Pacific  Gas  and  Electric  Co.;  Notice  of 
Docketing,  Notice  of  Proposed  Action, 
and  Notice  of  Opportunity  for  a 
Hearing  for  a  Materials  License  for  the 
Diablo  Canyon  Independent  Spent  Fuel 
Storage  Installation 

The  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  is  considering  an 
application  dated  December  21,  2001, 
for  a  materials  license  under  the 
provisions  of  10  CFR  part  72,  ft'om 
Pacific  Gas  and  Electric  (the  applicant 
or  PG&E)  to  possess  spent  fuel  and  other 
radioactive  materials  associated  with 
spent  fuel  in  an  independent  spent  fuel 
storage  installation  (ISFSI)  located  in 
San  Luis  Obispo  County.  If  granted,  the 
license  will  authorize  the  applicant  to 
store  spent  fuel  in  a  dry  storage  cask 
system  at  the  applicant's  Diablo  Canyon 
Power  Plant  (DCPP)  site.  Pursuant  to  the 
provisions  of  10  CFR  part  72,  the  term 
of  the  license  for  the  ISFSI  would  be 
twenty  (20)  years. 

This  application  was  docketed  under 
10  CFR  part  72.  The  ISFSI  Docket  No. 
is  72-26. 

Prior  to  issuance  of  the  requested 
license,  the  Commission  will  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 
The  issuance  of  the  materials  license 
will  not  be  approved  until  the  NRC  has 
reviewed  the  application  and  has 
concluded  that  approval  of  the  license 
will  not  be  inimical  to  the  common 
defense  and  security  and  wUl  not 
constitute  an  unreasonable  risk  to  the 
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health  and  safety  of  the  public.  The  NRC 
will  complete  an  environmental 
evaluation,  in  accordance  with  10  CFR 
Part  51,  to  determine  if  the  preparation 
of  an  environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  finding  of  no  significant 
impact  are  appropriate.  This  action  will 
be  the  subject  of  a  subsequent  notice  in 
the  Federal  Register. 

By  thirty  (30)  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  applicant  may  file  a 
request  for  a  hearing:  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  tn 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  inter\'ene 
with  respect  to  the  subject  materials 
license.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR 
2.714  '.  which  is  available  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  or  electronically 
on  the  Internet  at  the  NRC  Web  site 
http://i\^\'\v.nrc.gov/reading-rm/doc- 
collections/cfr.  If  there  are  problems  in 
accessing  the  document,  contact  the 
PDR  Reference  staff  at  1-800-397-4209. 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov.  If  a  request  for  hearing  or 
petition  for  leave  to  interv-ene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safetv  and 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  januarv  1,  2002. 
inadvertentlv  omitted  the  last  sentence  of  10  (TR 
2.714(dl  and  subparagraphs  |d)(l)  and  (2).  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  luling 
body  or  officer  shall,  in  ruling  on — 

(1)  .\  petition  for  leave  to  intervene  or  a  request 
for  hearing,  considering  the  following  factors, 
among  other  things: 

(i)  The  nature  of  the  petitioners  rights  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  In  the  event  that  no  request  for 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  NRC  may. 
upon  satisfactory  completion  of  all 
required  evaluations,  issue  the  materials 
license  without  further  prior  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to 
intervene.  Any  person  who  has  filed  a 
petition  for  leave  to  intervene  or  who 
has  been  admitted  as  a  party  may  amend 
a  petition,  without  requesting  leave  of 
the  Atomic  Safety  and  Licensing  Board 
up  to  15  days  prior  to  the  holding  of  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy'  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  contentions  which  are 
sought  to  be  litigated  in  the  matter.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 


matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing, 

.\  request  for  a  hearing  or  petition  for 
leave  to  intenene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Document  Control  Desk  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room.  One  White  Flint  North 
Building.  11555  Rockville  Pike. 
Rockville.  MD.  by  the  abo\e  date. 
Because  of  continuing  disruptions  in 
delivepi'  of  mail  to  L'nited  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hoanngdocket<a  nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulator)-  Commission, 
Washington.  DC  20555.  and  because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  copies  be 
transmitted  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenterSnrc  gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  interv  ene  should  also  be 
sent  to  Lawrence  F.  Womack.  Vice 
President.  Nuclear  Services,  Diablo 
Canyon  Power  Plant,  P.O.  Box  56.  Avila 
Beach.  California  93424.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  NRC  by  a  toll-free 
telephone  call  (800-368-5642  Extension 
415-8500)  to  E.  William  Brach.  Director, 
Spent  Fuel  Project  Office.  Office  of. 
Nuclear  Material  Safety  and  Safeguards, 
with  the  following  message:  Petitioner's 
name  and  telephone  number:  date 
petition  was  mailed;  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice 

Non-timely  filings  of  petitions  for 
leave  to  inter\'ene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  bv  the 
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Commission,  the  presiding  Officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(i)-(v)  and  2.714(d). 
The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law.  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacitv  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15,  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportimity  to  respond  to  the  untimely 
request.  If  die  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argiunent  are 


denied,  then  the  usual  procedures  in  10 
CFR  part  2,  subpart  G  apply. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
December  21.  2001.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
One  White  Flint  North  Building,  11555 
Rockville  Pike.  Rockville.  MD  or  from 
the  publicly  available  records 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm/adams.html  (the  Public 
Electronic  Reading  Room).  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-80Q-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach. 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-97.31  Filed  4-19-02:  8:45  am] 
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Submission  for  0MB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 


Extension 
Rule  101 

Control 
Rule  102. 

Control 
Rule  103. 

Control 
Rule  104, 

Control 
Rule  17a- 

Control 


.OMB 


,0MB 


SEC  File  No.  270-408. 

No. 3235-0464 

SEC  File  No.  270-^09. 

No. 3235-0467 

.SEC  File  No.  270-410,  OMB 

No. 3235-0466 

SEC  File  No.  270-411,  OMB 

No. 3235-0465 

2.  SEC  File  No.  270-189.  OMB 

No. 3235-0201 


Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  (PRA)  the 
Securities  and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below: 

Rule  101  (Activities  by  Distribution 
Participants)  and  Rule  102  (Activities 
by  Issuers  and  Selling  Security  Holders 
During  a  Distribution) 

Rules  101  and  102  prohibit 
distribution  participants,  issuers,  and 


selling  security  holders  from  purchasing 
activities  at  specified  times  during  a 
distribution  of  securities.  Persons 
otherwise  covered  by  these  rules  may 
seek  to  use  several  applicable 
exceptions  such  as  a  calculation  of  the 
average  daily  trading  volume  of  the 
securities  in  distribution,  the 
maintenance  of  policies  regarding 
information  barriers  between  their 
affiliates,  and  the  maintenance  a  written 
policy  regarding  general  compliance 
with  Regulation  M  for  de  minimus 
transactions.  The  Commission  estimates 
that  1,358  respondents  collect 
information  under  Rule  101  and  that 
approximately  31,079  hours  in  the 
aggregate  are  required  annually  for  these 
collections.  In  addition,  the  Commission 
estimates  that  669  respondents  collect 
information  under  Rule  102  and  that 
approximately  1,569  hours  in  the 
aggregate  are  required  annually  for  these 
collections. 

Rule  103  (Nasdaq  Passive  Market 
Making) 

Rule  103  permits  passive  market- 
making  in  Nasdaq  securities  during  a 
distribution.  A  distribution  participant 
that  seeks  use  of  this  exception  would 
be  required  to  disclose  to  third  parties 
its  intention  to  engage  in  passive  market 
making.  The  Commission  estimates  that 
171  respondents  collect  information 
under  Rule  103  and  that  approximately 
171  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Ride  104  (Stabilizing  and  Other 
Activities  in  Connection  With  an 
Offering) 

Rule  104  permits  stabilizing  by  a 
distribution  participant  during  a 
distribution  so  long  as  the  distribution 
participant  discloses  information  to  the 
market  and  investors.  This  rule  requires 
disclosure  in  offering  materials  of  the 
potential  stabilizing  transactions  and 
that  the  distribution  participant  inform 
the  market  when  a  stabilizing  bid  is 
made.  It  also  requires  the  distribution 
participants  (i.e.,  the  syndicate  manager) 
to  maintain  information  regarding 
syndicate  covering  transactions  and 
penalty  bids.  The  Commission  estimates 
that  519  respondents  collect  information 
under  Rule  104  and  that  approximately 
51.9  hours  in  the  aggregate  are  required 
aimually  for  these  collections. 

Rule  17a-2  (Recordkeeping 
Requirements  Relating  to  Stabilizing 
Activities) 

Rule  17a-2  requires  imderwriters  to 
maintain  information  regarding 
stabilizing  activities  conducted  in 
accordance  with  Rule  104.  The 
Commission  estimates  that  519 
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respondents  collect  information  under 
Rule  17a-2  and  that  approximately 
2,595  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

The  collections  of  information  under 
Regulation  M  and  Rule  17a-2  are 
necessary  for  covered  persons  to  obtain 
certain  benefits  or  to  comply  with 
certain  requirements.  The  collections  of 
information  are  necessary  to  provide  the 
Commission  with  information  regarding 
syndicate  covering  transactions  and 
penalty  bids.  The  Commission  may 
review  this  information  during  periodic 
examinations  or  with  respect  to 
investigations.  Except  for  the 
information  required  to  be  kept  under 
Rule  104(1)  and  Rule  17a2{c),  none  of 
the  information  required  to  be  collected 
or  disclosed  for  PRA  purposes  will  be 
kept  confidential. 

The  recordkeeping  requirement  of 
Rule  1 7a-2  requires  the  information  be 
maintained  in  a  separate  file,  or  in  a 
separately  retrievable  format,  for  a 
period  of  three  years,  the  first  two  years 
in  an  easily  accessible  place,  consistent 
with  the  requirements  of  Exchange  Act 
Rulel7a-4(f). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  agency  displays  a  valid  0MB 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  April  12,  2002. 
Margaret  H.  McFarland. 

Deputy  Secretan,: 

[FR  Doc.  02-9777  Filed  4-19-02:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45756;  File  No.  SR-Amex- 
2002-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  an  Increase  to  Five 
Hundred  Contracts  in  the  Maximum 
Permissible  Number  of  Nasdaq-100 
Tracking  Stock  (QQQ)  Option 
Contracts  Executable  Through  AUTO- 
EX 

April  15.2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  April  5. 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  April  8, 
2002,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.  *  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Commentary  .02  to  Exchange  Rule  933 
to  increase  to  500  contracts  the 
maximum  permissible  number  of 
Nasdaq-100  Tracking  Stock  ("QQQ") 
option  contracts  in  an  order  that  is 
executable  through  the  Exchange's 
automatic  execution  system  ("AUTO- 
EX").  The  Exchange  also  proposes  to 
amend  Exchange  Rule  933  to  add  new 
Commentary  .03  to  permit  the 
Exchange,  under  certain  circumstances, 
to  immediately  increase  its  ALTO-EX 
eligible  order  size  to  match  the  size  of 
orders  eligible  for  entry  into  the 
automated  execution  system  of  any 
other  options  exchange. 


'■15r..S.C.  78s(b)(l). 

2  17CFR240.19b-4 

3  Spp  letter  from  Ieffrp\  P  Burns,  Assistant 
Genera!  Counsel.  Amex.  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation, 
C;ommission,  dated  ,^pril  5.  2002  (".Amendment  No 
1").  In  .\mcndment  No,  1.  the  .^mex  amended  its 
initial  filing  to  limit  the  increase  in  ,^L'TO-EX 
eligible  order  size  to  500  contracts  for  QQQ  option 
contracts  only,  and  requested  that  the  filing  be  re- 
characterized as  a  "noncontroversiar'  rule  change 
under  Rule  19b-4(f)(6)  of  the  .Act.  17CFR240  19b- 
410(6). 


Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
Italicized. 


Automatic  Execution  of  Options  Orders 
Rule  933 

(a)-(b)  No  change. 
Commentan,- 

.01     No  change. 

.02    Auto-Ex  eligible  orders  must  be 
market  or  marketable  limit  orders  for 
two  hundred  fifty  or  fewer  contracts  for 
series  subject  to  Auto-Ex  except  in  the 
case  of  options  on  the  \'asdaq-100 
Tracking  Stock  (QQQl  which  is  hmited 
to  five  hundred  or  fewer  contracts. 
Contract  limits  will  be  established  on  a 
case  by  case  basis  for  an  individual 
option  class  or  for  all  option  classes 
upon  the  approval  of  two  Floor 
Governors  or  Senior  Floor  Officials. 
Notice  concerning  applicable  size  and 
types  of  Auto-Ex  eligible  orders  will  be 
provided  to  members  periodically  via 
Exchange  circulars  and/or  posted  on  the 
Exchange's  web  site. 

.03     Notwithstanding  the  provisions 
of  Commentan,'  .02  above,  the  size  of 
auto-ex  eligible  orders  in  one  or  more 
classes  of  multiply-traded  options  may 
be  increased  to  the  extent  necessary  to 
match  the  size  of  orders  in  options  of 
the  same  class  or  classes  eligible  for 
entn,'  into  the  automatic  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
its  having  been  filed  with  the  Securities 
and  Exchange  Commission  pursuant  to 
Section  19lbjl3IIA)  of  the  Securities 
Exchange  Act  of  1934. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory- Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  22.  2002.  the  Commission 
granted  approval  to  an  Exchange 
proposal  increasing  to  250  contracts,  the 
maximum  permissible  number  of  equity 
and  index  option  contracts  in  an  order 
that  can  be  executed  through  AUTO- 
EX.-*  At  the  same  time,  the  Commission 
also  approved  similar  proposals  filed  by 
the  Philadelphia  Stock  Exchange.  Inc. 
C'Phlx")  and  the  Pacific  Exchange.  Inc. 
("PCX"),  although  in  the  case  of  the 
Phlx  proposal,  the  increase  to  250 
contracts  was  limited  to  options  on  the 
QQQ.^  In  the  interim,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE")  on 
April  4,  2002.  in  various  press  reports 
indicated  that,  effective  immediately, 
orders  in  the  QQQ  options  of  up  to  500 
contracts  were  eligible  for  instantaneous 
execution  on  the  CBOE's  Retail 
Automated  Execution  System  ("R,\ES"). 
Previouslv.  the  maximum  order  size  for 
QQQ  options  on  the  CBOE  was  100 
contracts.  The  Exchange  represents  that 
the  abilitv  of  the  CBOE  to  increase  their 
RAES-eligible  size  to  500  contracts  is 
presumably  based  on  an  approval  from 
the  Commission  relating  to  the 
dissemination  of  options  quotations 
with  size.'' 

The  Exchange  represents  that,  as  a 
result,  the  CBOE  amended  CBOE  Rule 
6.8(c)(v)  so  that  the  eligible  order  size 
may  Idb  set  as  the  disseminated  size  for 
options  classes  in  which  the  Exchange 
disseminates  options  quotations  with 
size.  However,  the  Exchange  states  that, 
as  indicated  in  Interpretation  .09  to 
CBOE  Rule  6.8,  the  number  of  contracts 
that  may  receive  automatic  execution  on 
CBOE  at  its  disseminated  price  may  not 
exceed  the  disseminated  size  in  that 
series.  In  addition,  the  Exchange 
understands  that  the  number  of 
contracts  receiving  automatic  execution 
on  CBOE  for  the  disseminated  size 
would  decrease  by  the  number  of 
contracts  that  received  a  prior  automatic 
execution  at  that  price.  At  the  point 
where  the  number  of  contracts  receiving 
automatic  execution  on  CBOE  at  a 


^  See  Securitifis  Exchange  .Act  Release  No.  45628 
(March  22.  20021.  67  FR  152B2  (March  29.  2002). 

'  See  Securities  ExchariRe  Act  Release  Nos.  45629 
(March  22.  2002).  67  FR  15271  (March  2<i.  2002) 
(order  approving  File  No  .SR-Phlx-2001-89);  and 
45641  (March  25.  20021.  67  FR  15445  (April  1. 
2002)  (order  approving  File  No  SR-PCX-2001-48). 

">See  Securities  Exchange  Act  Release  Nos.  45490 
(March  1,  2002).  67  FR  10778  (March  8.  2002) 
(notice  of  filing  of  File  No.  SR-CB()E-2001-70); 
and  45676  (March  29.  2002).  67  FR  16478  (April  5. 
2002)  (order  approving  File  Nf>  SR-CBOE-2001- 
70). 


particular  price  exhausts  the 
accompanying  dissemination  size  for 
that  series,  subsequent  orders  that  are 
otherwise  eligible  for  CBOE's  RAES 
would  not  execute  automatically  for  30- 
scconds.  Instead,  they  would  be  re- 
routed to  the  designated  primary  market 
maker  ("DPM ")  via  the  CBOE's  Public 
Automated  Routing  System  ("PAR"), 
Booth  Automated  Routing  System 
("BART")  or  Live  Ammo.  CBOE's 
electronic  screen  display  of  market 
orders  or  limit  orders  that  improve  the 
market. 

The  Amex  believes  that  its  proposal  to 
increase  to  500  contracts  the  maximum 
permissible  number  of  QQQ  option 
contracts  in  an  order  executable  through 
AUTO-EX  is  required  to  ensure  a  more 
level  playing  field  among  options 
exchanges  for  QQQ  options.  Therefore, 
the  Exchange  believes  that  the  proposed 
rule  change  Ls  immediately  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)'  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder. 

In  addition,  the  Exchange  seeks  to 
amend  Exchange  Rule  933  by  adding 
new  Commentary  .03  to  permit  an 
immediate  increa.se  in  its  AUTO-EX 
eligible  size  to  match  the  size  of  orders 
in  multiplv-listed  options  of  the  same 
class  or  classes  eligible  for  entry  into  the 
automated  execution  system  of  any 
other  options  exchange,  provided  that  a 
filing  is  made  with  the  Commission 
under  Section  19(b)(3)(A)  of  the  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act" 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act'*  in  particular 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change,  as 
amended.  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii),  '"  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  .the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change  become  operative  as  of 
April  5.  2002.  in  order  to  allow  it  to 
implement  the  increase  to  the  maximum 
permissible  number  of  QQQ  option 
contracts  executable  through  the 
AUTO-EX  system.  The  Amex  further 
believes  that  an  operative  date  of  April 
5.  2001  is  necessary  so  that  trading  in 
QQQ  options  does  not  hinge  on  a 
regulatory  advantage,  but  instead 
remains  competitive.  In  addition,  under 
Rule  19b-4(f)(6)(iii),  the  Exchange  is 
required  to  provide  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date  or 
such  shorter  time  as  designated  by  the 
Commission. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  waived  the  five-day  pre- 
notice  and  thirty-day  operative  date 
requirements  for  this  proposed  rule 
change,  and  has  determined  to  make  the 
proposed  rule  change,  as  amended, 
become  operative  as  of  April  5,  2002,  to 
allow  the  Amex  to  compete  with  the 
CBOE,  which  currently  has  a  maximum 
automatic  execution  eligibility  limit  of 
500  contracts  in  QQQ  options 
contracts."  At  any  time  within  60  days 


■  15  U.S.C.  78s(b)(3)(A). 

8  15  U.S.C.  78fllb). 

9  15  U.S.C.  78f(b)(5). 


'0  17  CFR  240.19b-^(f)(6)(iii). 
• '  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
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of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary',  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NVV.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-29  and  should  be 
submitted  by  May  13.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland. 
Deputy  Secretar}-. 
[FR  Doc.  02-9781  Filed  4-19-02;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45757;  File  No.  SR-CBOE- 
9»-45] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Partial  Approval  of 
Proposed  Rule  Change  and 
Amendment  No.  2  Thereto  To  Clarify 
Certain  Aspects  of  Interpretation  and 
Policy  .02  to  CBOE  Rule  6.8 

April  15.  2002. 

On  August  19.  1999.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
{"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
clarif\'  certain  aspects  of  Interpretation 
and  Policy  .02  to  CBOE  Rule  6.8.  On 
December  28,  1999,  the  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register. '  On  November  19. 
2001.  the  Exchange  amended  the 
proposal  to  establish  criteria  to  describe 
the  circumstances  in  which  Exchange 
Floor  Officials  may  determine  that 
quotes  from  one  or  more  markets  in  one 
or  more  particular  classes  of  options  are 
not  reliable,  and.  thus,  may  be  excluded 
from  CBOE's  Retail  Automatic 
Execution  System  ("RAES") 
determination  of  the  .National  Best  Bid 
and  Offer  ("NBBO").-'  The  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
Ianuar\'  8,  2002.'^  The  Commission 
received  one  comment  letter  on  the 
amended  proposal  from  the 
International  Securities  Exchange  LLC 
{"ISE").''  The  Commission  is  granting 
approval  to  that  portion  of  the  proposal 
that:  (i)  Allows  two  Floor  Official  to 
determine  that  quotes  in  one  or  more 
particular  options  classes  in  a  market 
are  not  reliable  and  thus  may  be 
excluded  from  the  NBBO  under  the 


considered  the  proposed  rules  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  *8c(f) 

^2  For  purposes  of  calculating  the  60  day 
abrogation  period,  the  Commission  considers  the 
period  to  commence  on  April  8.  2002.  the  date  that 
the  Exchange  filed  Amendment  No.  1. 

•3  17CFR200.30-3(a)ll2). 


■15  U.S.C.  78s(bl(l). 

M7CFR240.19b-^ 

■'  See  Securities  Exchange  ,^ct  Release  No.  42256 
(December  20.  1999).  64  FR  72707  (December  28. 
1999) 

*  See  letter  from  loanne  Moffic-Silver.  General 
Counsel  and  Corporate  Secretary.  Legal  Department. 
CBOE  to  Stephen  M  Cutler,  Director,  Division  of 
Enforcement.  Commission,  .Annette  L.  Nazareth. 
Director,  Division  of  Market  Regulation. 
Commission,  and  Lori  A  Richards,  Director,  Office 
of  Compliance.  Inspections  and  Examination, 
Commission,  dated  November  19.  2001 
("Amendment  No.  2"). 

■■  See  Securities  Exchange  Act  Release  No  45221 
(lanuary  2.  2002),  67  FR  947. 

'^  See  letter  from  Michael  I  Simon,  Senior  Vice 
President  and  Secretarv'.  ISE.  to  Mr  )onathan  G 
Katz.  Secretary.  Commission,  dated  lanuary  23, 
2002, 


following  two  circumstances:  (a)  where 
a  market  confirms  that  its  quotes  are  not 
firm  based  upon  direct  communication 
to  CBOE  from  the  market  or  the 
dissemmation  through  OPR^^  of  a 
message  indicating  that  dissemmated 
quotes  are  not  firm;  or  (b)  where  a 
market  directly  communicates  to  CBOE 
or  otherwise  confirms  that  it  is 
experiencing  systems  or  other  problems 
affecting  the  reliability  of  its 
dissemuiated  quotes;  (ii)  sets  forth  the 
procedures  to  be  followed  once  a 
determination  of  unreliability  has  been 
made;  (lii)  sets  forth  whon  such 
determination  will  expire;  (iv)  sets  forth 
the  documentation  and  reporting 
requirements  as  a  result  of  such 
determination;  and  (v)  relabels  a  portion 
of  the  current  Interpretation  .02(a)  text 
as  .02fb)  and  relabels  the  current 
Interpretation  .02(h)  text  as  .02(c) 
(together,  the  "Confirmed  Unreliable 
Quote  and  Related  Procedures 
Portion"). 

I.  Description  of  Proposal 

The  CBOE  proposed  that  two  Floor 
Officials  could  determine  that  quotes  in 
one  or  more  particular  option  classes  in 
a  market  were  not  reliable  and  thus 
could  be  excluded  from  the  NBBO 
determination  under  any  of  the 
following  circumstances:  (a)  Receipt  of 
direct  communication  from  the  market 
or  dissemination  through  OPR^^  of  a 
message  indicating  that  the  exchange's 
disseminated  quotes  are  not  firm;  (b) 
direct  communication  or  confirmation 
from  another  market  that  it  is 
experiencing  systems  or  other  problems 
affecting  the  reliability  of  its 
disse.ninated  quotes;  (c)  one  or  more 
Floor  Officials  observe  that  six  or  more 
option  series  in  a  particular  options 
class  are  crossed  or  locked  with  the 
disseminated  quotes  of  two  or  more 
.other  markets,  and  continue  to  be* 
crossed  or  locked  for  30  seconds  or 
more  (and  are  crossed  or  locked  at  the 
time  Floor  Officials  determine  to 
exclude  the  quote  from  the 
determination  of  the  NBBO);  or  (d)  a 
Floor  Official  observes  any  of  the 
following:  (1)  One  or  more  orders 
originating  from  an  exchange's 
designated  market  maker  or  market 
maker  for  a  particular  options  class  that 
are  filled  by  the  market  at  a  worse  price 
than  its  disseminated  quote  without  a 
required  quote  change;  (2)  one  or  more 
market  orders  or  marketable  limit  orders 
originating  from  an  exchange's 
designated  market  maker  or  market 
maker  for  a  particular  options  class  that 
are  confirmed  to  be  unfilled  or  partially 
unfilled  by  the  market  without  a 
required  quote  change:  or  (3)  one  or 
more  market  orders  or  marketable  limit 
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orders  originating  from  an  exchange's 
designated  market  maker  or  market 
maker  for  a  particular  options  class 
partially  filled  by  a  responsible  broker 
or  dealer  at  a  worse  price  than  its 
disseminated  quote,  followed  by  a  quote 
change  and  a  redisplay  of  the  previously 
disseminated  quote  by  the  same 
responsible  broker  or  dealer  in  less  than 
30  seconds. 

CBOE  proposed  that  in  all  instances 
where  Floor  Officials  exclude  a  market 
or  any  of  its  quotes  from  the 
determination  of  the  NBBO  due  to  quote 
unreliability,  the  Exchange  Control 
Room  would  promptly  notify  the  market 
of  the  action  and  continue  to  actively 
monitor  the  reliability  of  the  excluded 
quotes  in  consultation  with  Floor 
Officials.  Any  determination  to  exclude 
a  market  or  any  of  its  quotes  pursuant 
to  (a)  or  (b)  would  expire  at  the  end  of 
the  trading  day,  or  at  such  time  as  the 
quotes  were  confirmed  by  the  market  to 
be  reliable  again  '  whichever  occurs 
first.  Any  determination  to  exclude  a 
market  or  any  of  its  quotes  pursuant  to 
(c)  and  (d)  would  expire  not  later  than 
30  minutes  after  the  initial 
determination,  unless  two  Floor 
Officials  determine  that  the  excluded 
quotes  continue  to  be  unreliable,  in 
which  case  the  quotes  would  continue 
to  be  excluded  for  an  additional  period 
of  time,  not  to  exceed  30  minutes 
pending  further  Floor  Official  review. 

Pursuant  to  CBOE's  proposal, 
exclusion  of  a  market  or  its  quotes  from 
the  determination  of  the  NBBO  would 
be  reported  to  Exchange  member  firms. 

In  addition,  CBOE  stated  that 
pursuant  to  CBOE  Rule  8.51(e).  CBOE  is 
required  to  document  in  its  Control 
Room  log  any  action  taken  to  disengage 
RAES  or  to  operate  RAES  in  a  manner 
other  than  normal,  the  option  classes 
affected  by  such  action,  the  time  such 
action  was  taken,  the  Exchange  officials 
who  imdertook  such  action,  and  the 
reasons  why  such  action  was  taken. 
Therefore,  any  determination  by  Floor 
Officials  to  exclude  unreliable  quotes 
from  the  NBBO  would  be  documented 
in  the  Exchange's  Control  Room  log. 
CBOE's  proposal  also  relabeled  a 
portion  of  the  current  Interpretation 
.02(a)  text  as  .02(b)  and  relabeled  the 
current  Interpretation  .02(b)  text  as 
.02(c). 

n.  Summary  of  ISE  Comment  Letter 
and  CBOE  Response 

A.  ISE  Comment  Letter 

In  its  comment  letter,  ISE  stated  that 
it  believed  CBOE's  proposal  was 
motivated  by  CBOE's  frustration  with  its 
inability  to  "clear"  the  superior  quotes 
on  other  markets  due  to  the  bifurcated 


application  of  the  Commission's  Quote 
Rule  ^  on  the  options  exchanges:  a 
responsible  broker  or  dealer  has  to  be 
firm  for  its  disseminated  quotation  up  to 
its  stated  size  only  for  customers  and 
may  be  firm  for  non-customers  at  the 
disseminated  quotation  for  only  one 
contract.  As  a  result,  a  designated 
primar>'  market  maker  ("DPM")  on  the 
CBOE  floor  cannot  access  a  superior 
quote  on  another  exchange's  floor  for 
more  than  one  contract,  and  therefore, 
cannot  "clear"  that  superior  quote  to 
execute  a  customer  order  at  the  inferior 
price  disseminated  by  the  CBOE. 

However.  ISE  also  stated  that 
excluding  quotations  from  an 
exchange's  NBBO  is  appropriate  in  the 
first  three  instances  proposed  by  the 
CBOE:  When  an  exchange  designates  a 
quotation  as  "non-firm"  through  OPRA; 
when  an  exchange  specifically  confirms 
to  the  CBOE  that  it  is  experiencing 
systems  or  other  problems;  and  when 
there  are  widespread  locked  or  crossed 
markets.  ISE  stated  that  in  those  limited 
circumstances  there  is  clear,  objective 
evidence  that  an  exchange's 
disseminated  quotation  is  suspect  and 
that  a  customer  may  not  receive  an 
execution  at  that  quotation  if  the 
customer's  order  were  routed  directly  to 
that  exchange.  ISE  also  stated  that 
excluding  quotations  from  the  NBBO  in 
these  three  situations  would  be 
consistent  with  the  intermarket  options 
linkage  plan  approved  by  the 
Commission  in  July  2000  ("Linkage 
Plan").B  The  Linkage  Plan  exempts  an 
exchange  member  from  liability  for 
trading  through  the  quote  of  another 
market  if  the  quote  is  non-firm  or  if 
there  is  a  systems  or  equipment  failure. 
The  Linkage  Plan  also  provides 
procedures  requiring  an  exchange  to 
unlock  or  uncross  a  market,  which  the 
ISE  believes  indicates  that  the 
dissemination  of  a  locked  or  crossed 
market  will  be  fieeting  and  likely  will 
not  be  accessible  for  any  length  of  time. 

However,  the  ISE  also  expressed  its 
concern  that  CBOE  might  abuse  the 
application  of  these  provisions. 
Specifically,  ISE  was  concerned  with 
CBOE  removing  the  entire  ISE  market 
from  its  NBBO.  instead  of  only 
removing  unreliable  quotes,  due  to 
CBOE's  technical  limitations.  In 
addition,  ISE  stated  that  the  remainder 
of  CBOE's  proposal  raised  serious  legal 
and  policy  questions.  ISE  believes  that 
although  the  proposed  exclusions  from 
the  NBBO  based  on  documented  firm 
quote  issues  would  not  affect  the  ISE. 


■  Rule  1 1  Acl-1  under  the  Act.  17  C3T< 
240.11Acl-l. 

0  See  Securities  Exchange  Act  Release  No.  43086 
(lulv  28.  2000),  65  FR  48023  (August  4,  2000). 


they  are  contrary  to  the  requirements  of 
the  Act  and  are  inconsistent  with  the 
Linkage  Plan.  If  a  member  of  any 
exchange  fails  to  honor  its  quotation,  or 
does  not  properly  fade  its  quotation 
under  the  rules  of  the  member's 
exchange,  ISE  believes  that  a  customer 
of  another  exchange  should  not  suffer 
an  inferior  execution.  Rather,  that 
member  is  violating  the  rules  of  the 
exchange  and  is  subject  to  disciplinary 
action.  ISE  expects  that  the  CBOE  staff 
would  call  such  action  to  the  attention 
of  the  offending  exchange,  and  that 
exchange  would  take  prompt  regulatory 
action.  In  addition,  ISE  pointed  out  that 
the  Linkage  Plan  does  not  except  from 
hability  a  CBOE  member  that  trades- 
through  a  quotation  on  another 
exchange  due  to  previous  instances  of 
an  exchange  member  failing  to  honor  or 
fade  its  quotation. 

The  ISE  also  explained  its 
anonymous,  auction-based,  electronic 
competitive  market  maker  system,  in 
which  if  an  ISE  market  maker  does  not 
execute  an  order  to  the  full  size  of  the 
market  maker's  quotation  available  to 
customers,  the  ISE  system  automatically 
fades  the  reminder  of  the  market 
maker's  quotation.  Absent  a  change  in 
the  price  of  the  underlying  security,  the 
market  maker  is  prohibited  from 
reinstating  that  quotation  for  30 
seconds.  However,  ISE  explained  that 
its  quote  could  stay  the  same  for  three 
permitted  reasons:  (i)  A  market  maker 
other  than  the  market  maker  that 
executed  the  original  trade  could  quote 
at  the  price  of  the  previous  execution; 
(ii)  an  Electronic  Access  Member  could 
enter  a  limit  order  on  the  book  at  the 
price  of  the  previous  execution;  or  (iii) 
the  price  of  the  underlying  security 
could  change  and  the  market  maker  that 
executed  the  original  trade  could  change 
its  quotation  to  its  previous  price.  ISE 
noted  that  whether  a  new  ISE  quote  at 
the  price  of  a  previous  execution  is  a 
permitted  quote  change  or  the  result  of 
an  ISE  market  maker  inappropriately 
requoting  at  that  price  cannot  be 
accurately  ascertained  outside  of  ISE's 
market.  Therefore,  ISE  is  concerned  that 
CBOE  floor  officials  will  wrongfully 
assume  that  ISE  members  are  reentering 
quotations  within  30  seconds,  and  will 
inappropriately  exclude  ISE  quotations 
from  the  CBOE  NBBO,  which  will  deny 
customers  the  opportunity  to  achieve 
the  best  execution  of  their  orders. 

Finally,  ISE  stated  that  the 
intermarket  linkage  will  permit  CBOE 
market  makers  to  access  superior 
quotations  of  other  markets,  which  will 
eliminate  any  need  for  CBOE's  proposal. 
ISE  further  stated  that  the  delay  in 
implementation  of  the  linkage  should 
not  be  used  to  justify  CBOE's  proposal 
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since  the  delay  is  due  to  CBOE  and  the 
interim  linkage  currently  operating 
provides  CBOE  with  much  the  same 
protection  as  CBOE's  proposal. 

B.  CBOE's  Response 

On  February  28.  2002.  CBOE 
submitted  a  letter  responding  to  ISE's 
comment  letter.^  In  its  letter,  CBOE 
disagreed  with  ISE's  assertions  that 
CBOE's  proposal  was  motivated  by 
CBOE's  inability  to  "clear"  superior 
quotations  on  other  exchanges.  CBOE 
explained  that  its  proposal  was 
designed  to  eliminate  unreliable  quotes 
that  result  in  an  inaccurate  NBBO 
because  an  unreliable  NBBO  distorts 
marketplace  pricing  and  can  lead  to 
missed  executions.  CBOE  noted  that  it 
has  refined  its  systems  and  no  longer 
removes  all  ISE  quotations  for  an 
occurrence  of  non-firm  quotes  occurring 
in  just  one  options  class. 

With  respect  to  ISE's  argument  that 
CBOE's  proposal  conflicts  with  the 
Linkage  Plan.  CBOE  noted  that  the 
Linkage  Plan  is  not  operational  yet  and 
will  not  be  in  place  until  next  year. 
Until  the  permanent  linkage  is 
implemented,  CBOE  believes  it  would 
be  unreasonable  to  apply  strictly  the 
provisions  of  the  Linkage  Plan  to  the 
operation  of  the  options  market  because 
without  the  permanent  linkage,  it  is 
ver\'  difficult  for  a  market  maker  to  test 
the  reliability  of  a  quote  in  an  away 
market  in  a  quick  and  efficient  manner. 
Once  the  permanent  linkage  is 
operational.  CBOE  agrees  that  the  fourth 
group  of  exclusions  in  its  proposal  need 
not  be  broader  than  the  allowable  trade- 
through  circumstance  in  the  Linkage 
Plan.  CBOE  also  stated  that  the  interim 
linkage  is  insufficient  to  address 
unreliable  quotes  because  such 
arrangements  do  not  allow  DPMs  to 
submit  proprietary  orders  to  the  auto- 
execution  systems  of  the  linked 
exchange  and  thus,  do  not  enable  DPMs 
to  efficiently  probe  the  reliability  of  the 
quote  in  the  away  market.  In  addition, 
the  interim  linkage  only  covers  a  small 
minority  of  options. 

With  respect  to  ISE's  objections  to  the 
portion  of  CBOE's  proposal  relating  to 
firm  quote  circumstances,  CBOE  argues 
that  the  proposal  is  designed  to  prevent 
a  customer  from  receiving  an  inferior 
execution  because  the  alleged 
"superior"  quote  is  not  obtainable.  With 
respect  to  ISE's  objection  to  the  part  of 
CBOE's  proposal  relating  to  the 
redisplay  of  a  quote  within  30  seconds, 
CBOE  believes  ISE  wants  to  be  held  to 


a  different  standard  from  the  other 
options  exchanges  merely  because  it  is 
electronic.  CBOE  notes  that  although 
ISE  market  makers  each  enter  their  own 
quotes,  the  ISE  publishes  a  collective 
quote.  CBOE  states  that  ISE's  collective 
quote  should  be  held  accountable  for 
adherence  to  trade  or  fade  because 
individual  market  makers  on  ISE  do  not 
have  to  interact  with  a  DPM  order. 
CBOE  believes  that  if  the  entire  DPM 
order  were  exposed  to  all  market  makers 
on  ISE  it  might  receive  a  complete  fill, 
thus  obviating  the  need  to  fade  a  quote, 
or  not,  in  which  case  the  quote  should 
be  faded. 

III.  Discussion 

The  Commission  finds  that  the 
Confirmed  Unreliable  and  Related 
Procedures  Portion  of  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rule.s 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  '"  and,  in 
particular,  the  requirements  of  section  6 
of  the  Act '  1  and  the  rules  and 
regulations  thereunder.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  '-^  because  it  provides 
objective  criteria  and  well-defined 
procedures  for  excluding  an  unreliable 
quote  from  CBOE's  determination  of  the 
NBBO,  which  should  increase  the 
likelihood  that  only  unreliable  quotes 
will  be  excluded  from  the  CBOE's 
determination  of  the  NBBO. 
Specifically,  the  Commission  notes  that 
the  floor  officials'  determination  to 
exclude  unreliable  quotes  contained  in 
the  Confirmed  Unreliable  Quote  and 
Related  Procedures  Portion  of  the 
proposal  is  limited  to  circumstances  in 
which  the  away  market  has  either 
directly  communicated  or  confirmed 
that  its  quotes  are  unreliable.  In  this 
way,  the  discretion  afforded  to  CBOE 
floor  officials  to  determine  that  another 
market's  options  quotes  are  unreliable  is 
appropriately  limited.  Moreover,  the 
recordkeeping  requirements  and  other 
procedures  proposed  in  the  Confirmed 
Unreliable  Quote  and  Related 
Procedures  Portion  of  the  proposal  are 
not  unreasonable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
portion  of  the  amended  proposed  rule 
change  set  forth  above  as  the  Confirmed 
Unreliable  Quote  and  Related 
Procedures  Portion  of  the  proposal  (SR- 


CBOE-99-45)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorl!\-  '•' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-9779  Filed  4-19-02:  8:45  am) 
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.\pril  15.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,- 
notice  is  hereby  given  that  on  April  10, 
2002,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.*  and  Rule  19b-4(f)(6)-'  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  e.xtend 
through  September  30.  2002.  the  pilot 
rule  interpretation  relating  to  the  trading 
of  Nasdaq/NM  securities  in  subpenny 
increments  The  pilot  is  due  to  expire 
on  April  15,  2002.  The  CHX  does  not 
propose  to  make  any  substantive  or 
typographical  changes  to  ihe  pilot:  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through 
September  30.  2002.  The  text  of  the 
proposal  is  available  at  the  Commission 
and  at  the  CHX. 


"See  letter  from  loanne  Moffic-Silver.  General 
Counsel  and  Corporate  Secretary.  Legal  Department. 
CBOE.  to  Jonathan  G.  Katz,  Secretary',  Commission, 
dated  February'  25,  2002. 


'"  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  its  impact 
on  effiriencv.  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

"15LI.S.C.  78f. 

•- 15  U.S.C,  78f(b)(5). 

'M5  U.S.C.  78s(b)(2). 


■■'  17CKR200.30-2(a)(12). 
'  15  U.S.C  78s[b)(l). 
=  17CFR240.19b-4. 
ns  U.S.C.  78s(b)(3KA). 
*  17  CFR  240  19b-J(n(6).  The  Commission 
waived  the  5-day  pre-filing  notice  requirement. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
(Change 

1.  Purpose 

On  April  6,  2001.  the  Commission 
approved,  on  a  pilot  basis  through  July 
9,  2001.  a  pilot  rule  interpretation  (CHX 
Article  XXX,  Rule  2,  Interpretation  and 
Policy  .06  "Trading  in  Nasdaq/NM 
Securities  in  Subpenny  Increments") '' 
that  requires  a  CHX  specialist  (including 
a  market  maker  who  holds  customer 
limit  orders)  to  better  the  price  of  a 
customer  limit  order  in  his  book  which 
is  priced  at  the  national  best  bid  or  offer 
("^JBBO")  by  at  least  one  penny  if  the 
specialist  determines  to  trade  with  an 
incoming  market  or  marketable  limit 
order.  The  pilot  was  extended  on  three 
occasions  and  is  now  due  to  expire  on 
April  15,  2002.6  xhe  CHX  now  proposes 
to  extend  the  pilot  through  September 
30,  2002.  The  CHX  proposes  no  other 
changes  to  the  pilot,  other  than 
extending  it  through  September  30, 
2002. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).''  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act «  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 


-  See  Securities  Exchange  Act  Release  No.  44164 
(Aprile.  2001).  66FR  19263  (April  13.  2001)  (SR- 
CHX-2001-07). 

•*  See  Securities  Exchange  Act  Release  No  44535 
duly  10,  2001),  66  FR  37251  duly  17,  2001)(SR- 
C:HX-2001-15);  Securities  Exchange  .\c\  Release 
No.  45062  (November  15.  2001).  66  FR  58768 
(November  23,  2OOl)(SR-CHX-20Ol-21);  Securities 
Exchange  Act  Release  No.  45386  (February  1.  2002). 
67  FR  6062  (February  8,  2002)  (SR-CHX-2002-02). 

'15U.S.C.  78f(b). 

•15U.S.C.  78flb)(5). 


mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  ^  and  Rule  19b-4(f)(6)  thereunder. >" 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Commission  waive  both  the  5-day     . 
notice  and  30-day  pre-operative 
requirements  contained  in  Rule  19b- 
4(0(6).' '  The  Commission  finds  good 
cause  to  designate  the  proposal  both 
effective  and  operative  upon  filing  with 
the  Commission  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  continue 
uninterrupted  through  September  30, 
2002.  and  allow  the  Commission  to 
further  study  the  trading  of  Nasdaq/NM 
securities  in  subpenny  increments.  For 
these  reasons,  the  Commission  finds 
good  cause  to  designate  that  the 
proposal  is  both  effective  and  operative 
upon  filing  with  the  Commission.  ^^ 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-2002-10  and  should  be 
submitted  by  May  13,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''^ 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  02-9782  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45763;  File  No.  SR-NASD- 
2002-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities    - 
Dealers,  Inc.  Relating  to  the  Permanent 
Establishment  of  a  Minimum  Quotation 
Increment  for  Nasdaq  Securities 
Quoting  in  Decimals 

April  16,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
15,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


9  15U.S.C.  78s(b){3)(A). 

«'17CFR240.19l>-4(n(6). 

>'W. 

'^  For  purposes  only  of  acceleratingthe  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 


efficiencv,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

13  17  CFR  200.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 
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"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  March  28, 
2002,  Nasdaq  amended  the  proposed 
rule  change. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  4613  to  permanently  adopt  a  SO. 01 
minimum  quotation  increment  for 
Nasdaq  securities  as  required  under  the 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets 
("Implementation  Plan"  or  "Plan")'' 
submitted  to  the  Commission  on  lulv 
26.  2000.'"' 

The  text  of  the  proposed  rule  change, 
as  amended,  appears  below.  New  text  is 
in  italics;  deletions  are  in  brackets. 


4613.  Character  of  Quotations 

(a)  Two-Sided  Quotations 
(1)  No  change. 

(A)  No  change. 

(B)  Minimum  Price  Variation  for 
Decimal-based  Quotations — The 
minimum  quotation  increment  for 
.\asdaq  securities  authorized  for 
decimal  pricing  [as  part  of  the  SEC- 
approved  Decimals  Implementation 
Plan  for  the  Equities  and  Options 
Markets)  shall  be  $0.01.  Quotations 
failing  to  meet  this  standard  shall  be 
rejected. 

(b)  through  (e)  No  change. 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


^  Sep  letter  from  Thomas  P,  Mnran.  .Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
-^ssista^t  Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  March  28.  2002 
("Amendment  .\o,  1").  In  Amendment  No.  1, 
Nasdaq  made  technical  corrections  to  the  proposed 
rule  text, 

■*  Spp  letter  from  Dennis  L,  Covelli.  Vice 
President.  New  York  Stock  Exchange.  Inc,  to 
.■\nnelte  Nazareth.  Director.  Division.  Commission 
dated  )uly  25.  2000, 

'This  date  was  changed  from  luly  24.  2000.  to 
reflect  the  actual  date  the  Plan  was  suhmitted  to  the 
Commission,  Telephone  conversation  between 
Thomas  P,  Moran,  .Associate  General  Counsel. 
Nasdaq,  and  Frank  N,  (jenco,  Attorney.  Division, 
Commission,  on  lanuan'  31.  2002. 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements, 

A.  Self-Regulator,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  26.  2000,*>  the  NASD,  jointly 
with  other  self-regulator>'  organizations, 
submitted  to  the  Commission  the 
Implementation  Plan."  As  part  of  the 
Plan,  the  NASD  committed  to  file  with 
the  Commission  a  proposal  to 
permanently  establish  a  minimum 
quotation  increment  for  Nasdaq 
securities  quoting  in  decimals,"  This 
filing  seeks  to  establish  that  minimum 
quotation  increment  at  $0.01  for  Nasdaq 
issues.  The  proposed  rule  change  would 
permit  Nasdaq  to  continue  to  display 
and  disseminate  quotations  in  Nasdaq 
securities  in  decimal-based  increments 
to  two  places  beyond  the  decimal  point 
[i.e..  to  the  penny).  This  proposed  rule 
change  again  informs  market 
participants  that  decimal  quotations 
submitted  to  Nasdaq  that  do  not 
comport  with  the  penny  minimum 
quotation  increment  standard  will  be 
rejected  by  Nasdaq  systems. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act.'^  in 
general,  and  with  section  15A(b)(6)  of 
the  Act,^"  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest, 

B.  Self-Regulatory^  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


''Sep  supra  note  5, 

"  Spp  supra  note  4, 

"  Nasdaq  currently  operates  using  this  same  one- 
penny  minimum  quotation  standard.  See  Securities 
Exchange  .Act  Release  No  4387b  (lanuarv  23.  2001). 
66  FR  8231  (Ianuar\  30.  2001)  (SR-NASb-2001- 
07). 

"15U.S.C.  780-3, 

"'15U.S.C.-8o-3(b)(6). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton,-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  Nasdaq  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereoi  with  the 
Secretar>'.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N\V., 
Washington  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
w-ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-08  and  should  be 
submitted  by  May  13.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority," 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  02-9778  Filed  4-19-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45758;  File  No.  SR-Phlx- 
2001-40] 

Self-Regulatory  Organizations;  Order 
Approving  a  Propo«ed  Rule  Change 
and  Amendment  Nos.  1, 2, 3,  and  4 
Thereto  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  5  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Establishing  a  Six-Month  Pilot 
Program  Relating  to  Broker-Dealer 
Access  to  AUTOM 

April  15,  2002.  , 

I.  Introduction 

On  May  2.  2001.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
amend  Exchange  Rule  1080. 
Philadelphia  Stock  Exchange 
Automated  Options  Market  ("AUTOM") 
and  Automated  Execution  System 
("AUTO-X").  to  permit  access  to 
AUTOM.  the  Exchange's  options  order 
routing,  delivery,  execu^on  and 
reporting  system,  to  off-floor  broker- 
dealers  on  a  six-month  pilot  basis.  On 
July  26.  2001.  the  Exchange  filed 
Amendment  No.  1  '  to  the  proposed  rule 
change  with  the  Commission.  On 
November  29,  2001,  the  Exchange  filed 
Amendment  No.  2  ■•  to  the  proposed  rule 
change  with  the  Commission.  On 
February  1.  2002,  the  Exchange  filed 
Amendment  No.  3  ''  to  the  proposed  rule 
change  with  the  Commission.  On 
February  20.  2002.  the  Exchange  filed 
Amendinent  No.  4  «  to  the  proposed  rule 
change  with  the  Commission.  The 
substance  of  these  Amendments  was 
described  in  the  notice  of  this  proposed 
rule  change,  which  was  published  for 
comment  in  the  Federal  Register  on 


March  7.  2002.^  No  comments  were 
received  on  the  proposed  rule  change. 
On  April  15,  2002,  the  Exchange  filed 
Amendment  No.  5  »  to  the  proposed  rule 
change  with  the  Commission.  This  order 
approves  the  proposed  rule  change,  as 
amended,  for  a  pilot  period  of  six 
months  through  October  15,  2002,  and 
issues  notice  of  filing  and  approves 
Amendment  No.  5  to  the  proposed  rule 
change  on  an  accelerated  basis. 

n.  Description  of  the  Proposal 

Exchange  Rule  1080  governs  the 
operation  of  AUTOM,  the  Exchange's 
automated  order  routing,  delivery, 
execution  and  reporting  system  for 
options.  This  proposed  rule  change 
would  permit  off-floor  broker-dealers.^ 
on  a  sLx-month  pilot  basis  and  subject 
to  certain  restrictions,  to  have  electronic 
access  to  the  specialist's  limit  order 
book  '»  through  AUTOM.  The  proposed 
rule  change  would  also  allow  off-floor 
broker-dealer  orders  to  be  automatically 
executed  on  AUTO-X,  the  automatic 
execution  feature  of  AUTOM,  under 
certain  conditions. 

The  proposal  generally  permits 
certain  off-floor  broker-dealer  limit 
orders  for  up  to  200  contracts, 
depending  on  the  option,  to  be  eligible 
for  AUTOM  order  delivery  on  an  issue- 
by-issue  basis,  subject  to  the  approval  of 
the  Options  Committee.  The  Exchange's 
Options  Committee  may  increase  the 
eligible  order  delivery  size  to  an  amount 
above  200  contracts  on  an  issue-by-issue 
basis.  Specifically,  the  proposed  rule 
change  provides  that  the  following  types 
of  off-floor  broker-dealer  limit  orders  are 


'  15  1I.S.C.  78s(bHl|. 

n7C:FR240.19b-^ 

'  See  letter  to  Nancy  I.  Sanow,  Senior  Special 
(U)unsel,  Division  of  Market  Regulation 
(•'Division").  SEC.  from  Richard  s.  Rudolph, 
Counsel.  Phlx.  dated  |uly  25.  2001  (-Amendment 
No.  1"). 

■•  Sep  letter  to  Nancy  1-  Sanow.  Senior  Special 
Counsel.  Division.  SEC.  from  Richard  S.  Rudolph, 
Counsel.  Phlx.  dated  November  28,  2001 
(■■Amendment  No.  2"). 

^See  letter  to  Nancy  I  Sanow.  Senior  Special 
Counsel.  Division,  .SEC,  from  Richard  S.  Rudolph. 
Counsel.  Phlx.  dated  lanuary  31.  2002 
("Amendment  No.  3"). 

'^See  letter  to  Nancy  |.  Sanow.  Senior  Special 
Counsel,  Division.  SEC,  from  Richard  S.  Rudolph, 
rx)unsel,  Phlx,  dated  February  19,  2002 
("Amendment  No.  4"). 


eligible  for  AUTOM  order  delivery:  day. 
GTC.  simple  cancel,  simple  cancel  to 
reduce  size  (cancel  leaves),  cancel  to 
change  price,  and  cancel  with 
replacement  order." 

Proposed  Commentary  .05  establishes 
certain  conditions  and  restrictions  on 
the  new  use  of  AUTOM.  First,  the 
proposed  rule  states  that  off-floor 
broker-dealer  orders  must  be 
represented  on  the  Exchange  floor  by  a 
floor  member;  such  a  floor  member  may 
be  a  floor  broker  or  the  specialist. 
Second,  the  proposal  provides  that  off- 
floor  broker-dealer  orders  delivered  via 
AUTOM  shall  be  for  a  minimum  size  of 
one  (1)  contract. 

Third,  proposed  Commentary  .05 
states  that  the  restrictions  and 
prohibitions  concerning  electronically 
generated  orders  set  forth  in  Exchange 
Rule  1080(i)  '^  and  off-floor  market 
makers  set  forth  in  Exchange  Rule 
1080(j)  ^ '  apply  to  orders  entered  for  the 
account(s)  of  off-floor  broker-dealers. 

Fourth,  proposed  Commentary  .05 
provides  that  off-floor  broker-dealer 
limit  orders  entered  via  AUTOM 
establishing  a  bid  or  offer  may  establish 
priority,  and  the  specialist  and  crowd 
may  match  such  a  bid  or  offer  and  be 
at  parity.  Off-floor  broker-dealer  orders, 
however,  are  subject  to  the  priority 
yielding  provisions  set  forth  in 
Exchange  Rule  1014.'^  Fifth,  the 


'  See  Securities  Exchange  Aci  Release  NO.  45485 
(February  27.  2002).  67  FR  10465. 

"  See  letter  to  Nancy  ].  Sanow.  Senior  Special 
Counsel,  Division,  SEC.  from  Richard  S.  Rudolph. 
Counsel.  Phlx.  dated  April  12.  2002  1  ".Amendment 
No.  5").  In  Amendment  No.  5.  thi;  Exchange 
proposes  to  add  clarifying  language  to  the  proposed 
rule  text  providing  that  off-floor  broker-dealer 
AUTO-X  eligible  limit  orders  may  be  eligible  for  the 
Exchanges  NBBO  Step-lp  Feature  on  an  issue-by- 
issue  basis,  subject  to  the  approval  of  the 
Exchange's  Options  Committee. 

3  In  Amendment  No.  3.  the  Exchange  clarified 
that  the  proposed  rule  change  applies  only  to  off- 
floor  broker-dealer  limit  r)r(lers.  The  Exchange 
noted  that  on-floor  broker-dealer  limit  orders  (such 
as  those  entered  via  electronic  interface  with 
Al'TOM  by  registered  options  traders  (  "ROTs")  and 
specialists)  would  be  governed  by  a  separate 
proposed  rule  change  that  the  Exr;hange  has  filed 
with  the  Commission  and  which  is  currently 
pending.  See  File  No.  SR-Phlx-2002-O4.  Thus, 
orders  from  specialists  and  ROTs  would  not  be 
eligible  for  AUTOM  or  AITO-X  under  this 
proposed  rule  change. 

'"The  elet:tronic  "limit  order  book  "  is  the 
Exchange's  automated  specialist  limit  order  book, 
which  accepts  book  eligible  orders  that  are 
automatically  routed  bv  AL'TOM  to  the  book  and 
displays  orders  real-time  in  order  of  price-time 
priority.  Orders  not  delivered  through  AUTOM  may 
also  be  entered  onto  the  limit  order  book.  See 
Exchange  Rule  1080,  Commentary  .02. 


' '  The  Exchange  stated  that  marki^t  makers  from 
other  markets  could  elect  either  to  submit  orders  via 
A I  TOM  or  via  the  proposed  Plan  for  the  Purpose 
of  Creating  and  Operating  an  Intermarket  Option 
Linkage  ("Linkage"). 

'-Exchange  Rule  1080(i)  prohibits  members  from 
entering,  permitting,  or  facilitating  the  entry  of 
orders  into  .\UTOM  if  those  orders  are  c  reated  and 
communicated  electronically  without  manual  input 
{i.e..  order  entrv  bv  public  customers  or  associated 
persons  of  members  must  involve  manual  input 
such  as  entering  the  terms  of  an  order  into  an  order- 
entry  screen  or  manually  selecting  a  disphn  ed 
order  against  which  an  off-setting  order  should  be 
sent).  See  Securities  Exchange  Act  Release  No. 
43376  (September  28.  2000).  63  FR  59488  (October 
5.  2000)  (approving  Exchange  Rule  1080(1))  (SR- 
Phlx-00-79) 

"Exchange  Rule  1080(i)  prohibits  members  from 
entering,  or  facilitating  the  entry  into  ,-\L'TOM.  as 
principal  or  agent,  limit  orders  in  the  same  options 
series  from  off  the  floor  of  the  Exchange,  for  the 
account  or  accounts  of  the  same  or  related 
beneficial  owners,  in  such  a  manner  that  the  off- 
floor  member  or  the  beneficial  owner(s)  effectively 
is  operating  as  a  market  maker  by  holding  itself  out 
as  willing  to  buy  and  sell  such  options  contract  on 
a  regular  or  continuous  basis.  See  Securities 
Exchange  Act  Release  No.  43939  (February  7,  2001) 
(approving  Exchange  Rule  1080(j))  (SR-Ph)x-Ol- 
05). 

'■•Exchange  Rule  1014(g)  provides  that  orders  on 
controlled  accounts  must  yield  priority  to  customer 
orders,  but  are  not  required  to  yield  priority  to  other 
controlled  accounts.  Thus,  under  proposed 
Commentary  .05(ii).  if  an  off-floor  broker-dealer 
limit  order  entered  via  AUTOM  establishes  priority, 
and  a  customer  order  is  entered  into  the  limit  order 
book  at  the  same  price,  the  off-floor  broker-dealer 
limit  order  would  be  required  to  yield  priority  to 
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proposal  provides  that  off-floor  broker- 
dealer  limit  orders  that  are  eligible  for 
execution  via  AUTO-X  entered  via 
AUTOM  for  the  account(s)  of  the  same 
beneficial  owner  may  not  be  entered  in 
options  on  the  same  underlying  security 
more  frequently  than  every  15 
seconds.  1'' 

The  proposed  rule  change  requires 
specialists  to  accept  off-floor  broker- 
dealer  day  or  GTC  orders,  and  to  allow 
them  to  be  automatically  executed  via 
AUTO-X.  Additionally,  the  proposal 
would  allow  the  AUTO-X  guarantee  for 
off-floor  broker-dealer  limit  orders  to  be 
for  a  different  number  of  contracts,  on 
an  issue-by-issue  basis,  than  the  AUTO- 
X  guarantee  for  public  customer  orders, 
subject  to  the  approval  of  the  Options 
Committee. 

Finally,  the  Exchange  proposes  to 
permit  off-floor  broker-dealer  orders  that 
are  eligible  for  AUTO-X  to  be  eligible 
for  the  Exchange's  National  Best  Bid  or 
Offer  ("NBBO")  Step-Up  Feature.  The 
Exchange's  Options  Committee  would 
approve  options  for  the  NBBO  Step-Up 
Feature  for  off-floor  broker-dealer  orders 
on  an  issue-by-issue  basis,  ^^ 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.'^  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6[b)(5)  of  the  Act,'»  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 


the  customer  order.  Phlx  Rule  1014(g)(i)  provides 
that  a  "controlled  account"  includes  any  account 
controlled  by  or  under  common  control  with  a 
broker-dealer.  See  Securities  Exchange  Act  Release 
No.  45114  (November  28,  2001)  66  FR  63277 
(December  5,  2001). 

'^  See  Exchange  Rule  1080(c)(ii).  The  Exchange 
has  clarified  that,  where  a  non-member  off-floor 
broker-dealer  enters  an  order  through  a  member,  the 
prohibition  against  entry  of  orders  more  frequenth 
than  15  seconds  ("unbundling  prohibition")  applies 
onlv  to  the  member.  Telephone  conversation 
between  Richard  S  Rudolph.  Counsel,  Phlx,  Kelly 
Riley.  Senior  Special  Counsel.  Division, 
Commission,  Gordon  Fuller,  Counsel  to  the 
-Assistant  Director,  Division.  Commission,  and 
Christopher  Sojgan.  Law  Clerk,  Division, 
Commission,  on  .April  10,  2002.  The  Commission 
notes  that  the  Exchange  may  not  take  punitive 
action  against  a  non-member  off-floor  broker-dealer 
in  the  event  that  a  member  violates  the  unbundling 
prohibition. 

••'See  Amendment  No.  5,  supra  note  8. 

'■■In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation,  15  U.S.C.  78c(f). 

'M5  U,S,C,  78f(b)(5), 


open  market,  and  to  protect  investors 
and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  should  allow  the 
Exchange  to  improve  the  efficiency  with 
which  orders  for  the  account(s)  of  off- 
floor  broker-dealers  are  currently 
executed.  Currently,  off-floor  broker- 
dealer  orders  only  have  access  to  the 
limit  order  book  manually  and  are  not 
eligible  to  receive  automatic  execution 
in  AUTO-X.  By  providing  off-floor 
broker-dealers  with  access  to  AUTOM 
and  AUTO-X,  the  Exchange  should 
enhance  executions  and  provide  a  better 
audit  trail  for  these  orders.  Specifically, 
off-floor  broker-dealer  orders  that  are 
AUTO-X  eligible  should  receive  faster 
executions.  Further,  orders  residing  in 
the  limit  order  book  would  now  be 
exposed  to  more  contra-side  interest 
from  off-floor  broker-dealers  in  a  more 
timely  and  efficient  fashion,  which 
should  enhance  the  execution  of  booked 
orders.  In  addition,  by  providing  prompt 
execution  for  off-floor  broker-dealer 
orders,  the  proposal  may  help  attract 
off-floor  broker-dealer  options  orders  to 
the  Exchange,  and  thus  help  to  improve 
the  depth  and  liquidity  of  the 
Exchange's  options  market. 

The  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  permit 
off-floor  broker-dealer  orders  to  interact 
with  the  electronic  limit  order  book  and 
be  eligible  for  execution  on  AUTO-X, 
provided  the  relevant  Phlx  systems  have 
sufficient  capacity  and  retail  customers 
are  not  adversely  affected.  In  this  regard, 
the  Exchange  has  represented  that  its 
systems  are  capable  of  processing  the 
potential  increased  order  flow  through 
AUTOM  and  AUTO-X,'"  The 
"Commission  expects  that  during  the  six- 
month  pilot  period,  the  Exchange  will 
monitor,  AUTOM,  its  electronic  limit 
order  book  and  AUTO-X  in  light  of  the 
addition  of  off-floor  broker-dealer  orders 
and  will  implement  any  necessar\' 
system  enhancements  to  accommodate 
any  increase  in  volume  resulting  from 
this  proposal. 

The  Conunission  notes  that  the 
Exchange  has  specifically  clarified  that 
off-floor  broker-dealer  orders  are  subject 
to  the  priority-yielding  provisions  of 
Exchange  Rule'l014(g)(l),2"  The 


'■'Telephone  conversation  between  Richard  S. 
Rudolph,  Counsel,  Phlx,  Kelly  Riley.  Senior  Special 
Counsel,  Division,  Commission.  Gordon  Fuller, 
Counsel  to  the  Assistant  Director.  Division, 
Commission,  and  Christopher  Solgan,  Law  Clerk, 
Division,  Commission,  on  -April  10,  2002. 

2°  The  Exchange  submitted  a  letter  to  the  Division 
representing  that  the  proposal  is  consistent  with 
Section  11(a)  of  the  Act  and  Rule  Ila2-2(T)  under 
the  Act.  See  letter  to  Catherine  McGuire,  Chief 
Counsel,  Di\'ision,  Commission,  from  Richard  S. 
Rudolph,  Counsel,  Phlx,  dated  April  15.  2002  In 
response  to  the  Exchange's  request,  Commission 


Commission  believes  that  this 
requirement  of  the  proposal  should 
ensure  that  retail  customers  are  not 
adversely  affected,  and  should  promote 
investor  protection  by  retaining 
customers  orders'  priority  on  the  book. 

In  addition,  the  Commission  believes 
that  allowing  off-floor  broker-dealer 
orders  to  be  eligible  for  automatic 
execution  may  enhance  competition 
among  the  options  exchanges. 
Currently,  the  Pacific  Exchange.  Inc. 
(  'PCX")  permits  broker-dealer  orders  to 
be  executed  on  the  PCX's  automatic 
execution  system,  Auto-Ex,-'  The 
Commission  believes  that  the  enhanced 
competition  could  lead  to  better  quotes 
and  executions  for  investors. 

Finally,  the  Commission  finds  good 
cause  for  accelerating  approval  of 
Amendment  No,  5  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register  The 
Commission  believes  that  accelerated 
approval  will  permit  the  Exchange  to 
implement,  and  investors  to  benefit 
from,  the  proposed  rule  change  without 
undue  delay.  Amendment  No.  5 
provides  that  off-floor  broker-dealer 
AUTO-X  eligible  limit  orders  would  be 
eligible  for  the  Exchange's  NBBO  Step- 
Up  Feature  of  AUTO-X,  on  an  issue-by- 
issue  basis  subject  to  approval  by  the 
Exchange's  Options  Committee, 
provided  that  the  order  is  for  a  "NBBO 
Step-Up  Option"  as  described  in 
Exchange  Rule  1080(c)(i),  and  provided 
that  the  NBBO  does  not  differ  from  the 
Exchange's  best  bid  or  offer  by  more 
than  the  step-up  parameter.  The 
Commission  believes  that  Amendment 
No.  5,  which  permits  the  use  of  the 
NBBO  Step-Up  Feature  for  off-floor 
broker-dealers,  should  provide  better 
prices  for  those  orders  that  are  eligible. 
For  this  reason,  the  Commission  finds 
good  cause  exists,  consistent  with 
Sections  6(b)(5)'-  and  19(b)(2)  of  the 
Act,- '  to  approve  Amendment  No.  5  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No, 
5,  including  whether  Amendment  No.  5 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 


staff  has  provided  interpretive  guidance  to  the 
Exchange  under  Section  11(a)  of  the  Act,  15  U.S.C. 
78k(a).  See  letter  from  Paula  R  lenson.  Deputy 
Chief  Counsel,  Division.  Commission,  to  Richard  S, 
Rudolph,  Counsel,  Phlx,  dated  April  15,  2002. 

^'  See  Securities  Exchange  .Act  Release  No  45032 
(November  6,  2001 1.  66  FR  57145  (November  14, 
2001). 

"15  U.S.C.  78f[b)(5) 

"15  U.S.C.  78s(b)(2). 
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six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the 
Amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
Amendment  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2001-40  and  should  be 
submitted  by  May  13,  2002. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,--*  that  the 
proposed  rule  change  (SR-Phlx-2001- 
40),  as  amended,  is  approved,  on  a  six- 
month  pilot  basis,  until  October  15. 
2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. -' 

Margaret  H,  McFarland 
Deputy  Secretan'. 

|FR  Doc.  02-0780  Filed  4-10-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[Docket  No.  OST-1 996-1 437] 

Privacy  Act  of  1974:  System  of 
Records 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  to  establish  a  system  of 

records. 


SUMMARY:  DOT  proposes  to  establish  a 
new  system  of  records  under  the  Privacy 
Act  of  1974  and  exempt  the  system  from 
certain  provisions  of  the  Act. 
EFFECTIVE  DATE:  June  3,  2002.  If  no 
comments  are  received,  the  proposal 
will  become  effective  on  the  above  date. 
If  comments  are  received,  the  comments 
will  be  considered  and,  where  adopted. 


.iM5f.sC.  78s(b)l2). 
.!M7CFR20O3O-3(al(12). 


the  documents  will  be  republished  with 

changes. 

ADDRESSES:  To  make  sure  your 

comments  and  related  material  are  not 

entered  more  than  once  in  the  docket. 

please  submit  them  by  only  one  of  the 

following  means: 

(1)  Bv  mail  to  the  U.S.  Department  of 
Transportation.  Docket  Management 
Facility  (OST-1996-1437),  400  7th 
Street.'SW.,  Washington,  DC  20590. 

(2)  By  deliverv  to  the  NASSIF 
Building,  400  7th  Street,  SW.,  PL-401 
Washington,  DC  room  PL-401,  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-366-9317. 

(3)  By  fax  to  the  Docket  Management 
Facilitv  at  202-493-2251.  Include  the 
docket' number  OST-1996-1437. 

(4)  Electronically  through  the  Website 
for  the  Docket  Management  System  at 
http://dms.dot.gov.  Include  the  docket 
number  OST-1996-1437.  The  Docket 
Management  Facility  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level' of  the  NASSIF 
Building,  400  Seventh  Street  SW., 
Washington.  DC  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 
Mr.  Gary  Chappell.  Marine  Safety  Data 
Administration,  Coast  Guard,  telephone 
202-267-1061  or  by  email  at 
gchappelI@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief.  Dockets.  Department  of 
Transportation,  telephone  202-366- 
9317. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  propose  the 
establishment  of  a  system  of  records  that 
maintains  information  regarding  the 
operation,  management,  and  decision- 
making functions  of  the  Coast  Guard  as 
they  pertain  to  marine  safety,  maritime 
security,  maritime  law  enforcement,  and 
marine  environmental  protection 
activities,  to  be  known  as  the  Marine 
Information  for  Safety  and  Law 
Enforcement  system  (MISLE).  MISLE 
will  replace,  and  thus  retire,  the  Marine 
Safety  Information  System  (MSIS).  AS  of 
December  13,  2001,  MSIS  is  no  longer 

used  to  collect  information;  however. 

the  information  contained  in  MSIS  will 

be  retained  for  historical  purposes  in 


accordance  with  the  MSIS  Privacy  Act 
Notice  (DOT/CG  588).  MISLE  is  an 
information  system  that  will  support  the 
information  needs  and  business 
processes  of  Marine  Safety  and 
Operations  activities  within  the  USCG. 

MISLE  may  contain  information  on 
vessel  owners,  operators,  charterers, 
managers,  agents,  crewmembers,  or 
passengers;  facility  owners,  operators, 
managers,  or  employees;  individuals 
who  own.  operate,  or  represent  marine 
transportation  companies,  and  other 
individuals  who  come  into  contact  with 
the  Coast  Guard  through  its  Maritime 
Law  Enforcement.  Investigation.  Marine 
Safety,  Maritime  Security,  and  Marine 
Environmental  Protection  activities. 
Information  collected  may  include 
involved  party  (individual,  company, 
government  agency  or  organization) 
name,  involved  party  identification 
number  (IPN),  Social  Security  number, 
Drivers  License  number.  Foreign  ID 
number.  Passport  number.  VISA 
number.  Immigration  and  Naturalization 
Service  (INS)  number.  Military  ID 
number,  USCG  License  number,  Cedula 
number,  Foreign  Seaman's  Booklet 
number,  resident  alien  number. 
Merchant  Mariners  License  number. 
Merchant  Mariner  Documentation 
number,  or  taxpayer  identification 
number  (TIN). 

A  description  of  the  steps  taken  to 
safeguard  records  contained  in  this 
system  is  given  under  the  "Safeguards" 
heading  of  the  Federal  Register  system 
of  records  notice.  The  Routine  Uses 
described  in  the  system  of  records 
notice  satisfy  the  compatibility 
requirement  of  subsection  (a)(7)  of  the 
Privacy  Act,  as  they  all  support  the 
operation,  management,  and  decision- 
making functions  of  the  USCG  as  they 
pertain  to  Marine  Safety.  Maritime 
Security.  Maritime  Law  Enforcement, 
and  Marine  Environmental  Protection, 

DOT/CG  679 
SYSTEM  name: 

Marine  Information  for  Safety  and 
Law  Enforcement  (MISLE). 


SECURITY  CLASSinCATlON: 
Unclassified,  Sensitive. 

SYSTEM  LOCATION: 

U.S.  Coast  Guard  (USCG),  Operations 
Systems  Center,  600  Coast  Guard  Drive, 
Keameysville,  WV  25430-3000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM  OF  RECORDS: 

Individuals  with  established 
relationship(s)  and/or  association(s)  to 
vessels,  facilities  (including  platforms, 
bridges,  deep-water  ports,  marinas, 
terminals,  and  factories),  and  activities. 
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Specifically,  vessel  owners,  operators, 
charterers,  managers,  agents, 
crewmembers,  or  passengers;  facility 
owners,  operators,  managers,  or 
employees:  individuals  who  own, 
operate,  or  represent  marine 
transportation  companies,  and  other 
individuals  who  come  into  contact  with 
the  Coast  Guard  through  its  law 
enforcement,  investigation,  marine 
safety,  maritime  security,  and 
environmental  protection  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

a.  Records  containing  information  on 
vessels  and  their  characteristics, 
including:  vessel  identification  data, 
registration  data,  port  visits,  inspection 
data,  documentation  data,  maritime 
safety  and  security  boardings, 
casualties,  pollution  incidents,  and 
violations  of  all  laws  and  international 
treaties,  if  applicable,  and  information 
pertaining  to  individuals,  companies, 
and  organizations  associated  with  those 
vessels  such  as  owners,  operators, 
agents,  crew  members,  and  passengers. 

b.  Records  containing  information  on 
facilities  and  their  characteristics, 
including:  location,  commodities 
handled,  equipment,  certificates, 
approvals,  inspection  data,  pollution 
incidents,  casualties,  and  violations  of 
all  laws  and  international  treaties,  if 
applicable,  and  information  pertaining 
to  individuals,  companies,  and 
organizations  associated  with  those 
facilities  such  as  owners,  operators, 
managers  and  employees. 

c.  Records  containing  information  on 
individuals,  companies,  government 
agencies,  and  other  organizations 
associated  with  vessels,  facilities 
(including  platforms,  bridges,  deep 
water  ports,  marinas,  terminals,  and 
factories),  and/or  Coast  Guard  activities 
including:  nationality,  address, 
telephone  number,  and  taxpayer  or 
other  identification  number; 
relationship  to  vessels  and  facilities; 
their  relationship  to  other  individuals, 
companies,  government  agencies  and 
organizations  in  MISLE;  pollution 
incidents,  casualties,  and  violations  of 
all  laws  and  international  treaties. 

d.  Narratives  submitted  by  USCG 
personnel  describing  activities 
performed  on  vessels  and  facilities, 
investigations  of  casualties  and 
pollution  incidents,  and  violations  of  all 
laws  and  intemationed  treaties.  Such 
narratives  may  contain  the  names  of 
individuals,  such  as  owners,  managers, 
employees,  passengers,  agents,  or 
witnesses  to  the  events  described  above. 
Electronic  documents,  photographs, 
videos  and  similar  materials  collected  to 
support  USCG  activities  or  reports. 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
46  U.S.C.  3717;  46  U.S.C.  12501;  33 
U.S.C.  1223. 

PURPOSE(S): 

To  implement  and  enforce  marine 
safety,  maritime  security,  maritime  law 
enforcement,  and  marine  environmental 
protection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Issuance  of  Certificates  of 
Documentation,  Certificates  of 
Inspections,  maritime  safety  and 
security  boardings,  monitoring  cargo 
transfers,  capturing  data  on  pollution 
incidents  and  casualties,  and  reporting 
of  violations  resulting  from  these 
incidents. 

MISLE  Records  may  be  disclosed  to 
the  following: 

1.  U.S.  Department  of  Defense  and 
related  entities  including,  but  not 
limited  to,  the  Militarv'  Sealift 
Command  and  the  U.S.  Navy,  to  provide 
safety  and  security  information  on 
vessels  chartered  or  operated  by  those 
agencies.  Federal.  State,  or  local 
agencies  with  responsibility  for 
investigating  and/or  enforcing  violations 
of  U.S.  law.  Federal  agencies  with 
responsibility  for  carrying  out  or 
supporting  national  security,  including 
intelligence  community  agencies  to  the 
extent  not  prohibited  by  law.  Federal. 
State,  or  local  numbering  and  titling 
ofi^icials  for  the  purpose  of  tracking, 
registering  and  titling  vessels. 

2.  The  U.S.  Department  of  Labor  and 
its  related  State  counterparts  for 
tracking  personnel  casualties. 

3.  The  National  Transportation  Safety 
Board  and  its  related  State  counterparts 
for  safety  investigation  and 
transportation  safety. 

4.  The  International  Maritime 
Organization  (IMO)  or 
intergovernmental  organizations, 
nongovernmental  organizations,  or 
foreign  govenmients  in  order  to  conduct 
joint  investigations,  operations,  and 
inspections. 

5.  Federal,  State,  or  local  agencies 
with  which  the  Coast  Guard  has  a 
Memorandum  of  Understanding  (MOU). 
Memorandum  of  Agreement  (MOA),  or 
Inspection  and  Certification  Agreement 
(lAA)  pertaining  to  Marine  Safety, 
Maritime  Security,  Maritime  Law 
Enforcement,  and  Marine 
Environmental  Protection  activities.  See 
the  DOT  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 


POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Storage  of  all  records  is  in  an 
automated  data  processing  (ADP) 
database  operated  and  maintained  by 
the  USCG.  All  data  are  retained 
indefinitely. 

RETRIEVABILmr: 

Records  are  retrieved  by  involved 
party  (individual,  company,  government 
agency  or  organization)  name,  involved 
party  identification  number  (IPN). 
Social  Security  number.  Drivers  License 
number.  Foreign  ID  number.  Passport 
number.  MSA  number.  Immigration  and 
Naturalization  Ser\'ice  (INS)  number. 
Military  ID  number.  USCG  License 
number.  Cedula  number.  Foreign 
Seaman's  Booklet  number,  resident 
alien  number.  Merchant  Mariners 
License  number.  Merchant  Mariner 
Documentation  number,  or  taxpayer 
identification  number  (TIN). 

SAFEGUARDS: 

MISLE  falls  under  the  guidelines  of 
the  USCG  Operations  Svstem  Center 
(OSC)  in  Kearneysville.'WT.  This 
computer  facility  has  its  own  approved 
System  Security  Plan,  which  provides 
that  the  system  will  be  maintained  in  a 
secure  computer  room  with  access 
restricted  to  authorized  personnel  only. 
Access  to  the  building  must  be 
authorized  and  is  limited.  A  Sensitive 
Application  Certification  (SAC)  has 
been  approved  for  MISLE.  The  U.S. 
Coast  Guard  will  operate  MISLE  in 
consonance  with  Federal  security 
regulations,  policy,  procedures, 
standards  and  guidance  for 
implementing  the  Automated 
Information  Systems  Security  Program. 
Only  authorized  Department  of 
Transportation  personnel,  and 
authorized  U.S.  Government  contractors 
conducting  system  maintenance,  may 
access  MISLE  records. 

Access  to  records  is  password 
protected  and  the  scope  of  access  for 
each  password  is  limited  to  the  official 
need  of  each  individual  authorized 
access.  USCG  will  ensure  that  users  take 
precautions  in  accordance  with  OMB 
Circular  A-130.  Appendix  III  (regarding 
the  Computer  Securit\-  Act  of  1987). 
Additional  protection  is  afforded  by  the 
use  of  two-password  security. 

RETENTION  AND  DISPOSAL: 

Information  collected  by  MISLE  is 
stored  indefinitely.  All  system  hardware 
and  data  is  stored  at  OSC,  Keameysville, 
WV.  Backups  are  performed  daily. 
Copies  of  backups  are  stored  at  an  off- 
site  location. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  Transportation,  United 
States  Coast  Guard  Headquarters,  Chief, 
Office  of  Information  Resources  (G- 
MRI),  2100  2nd  Street.  SW., 
Washington.  DC  20593-0001. 

N0T1RCAT10N  PROCEDURES: 

To  determine  if  this  system  contains 
information  on  you,  submit  a  written 
request  that  includes  your  name, 
mailing  address,  social  security  number 
and,  if  applicable,  your  merchant 
mariner  license  or  document  number,  to 
the  System  Manager.  You  should  also 
include  the  name  and  identifying 
number  (documentation  number,  state 
registration  number.  International 
Maritime  Organization  (IMO)  number, 
etc.)  of  any  vessel  with  which  you  have 
been  associated  and  the  name  and 
address  of  any  facility  (including 
platforms,  bridges,  deep  water  ports. 
marinas,  terminals,  and  factories)  with 
which  you  have  been  associated.  You  or 
your  legal  representative  must  sign  the 
request.  Send  the  request  to  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  Notification  Procedures. 

RECORD  SOURCE  CATEGORIES: 

All  information  entered  into  MISLE  is 
gathered  from  inspections,  boardings, 
investigations,  documentation  offices, 
and  vessel  notice  of  arrival  reports  in 
the  course  of  normal  routine  business. 
This  information  is  gathered  from  the 
owners,  operators,  crewmembers, 
agents,  passengers,  witnesses, 
employees,  and  USCG  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  under  the  provisions  of  5 
U.S.C.  552a(k)(2)  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(4)(G)..  (e)(4)(H). 
(e)(4)(l).  and  (f). 

OMB  CONTROL  NUMBER: 

Not  applicable. 

Dated:  April  15,  2002 
Yvonne  L.  Coates 
Privacy  Act  Coordinator 
|FR  Doc.  02-9774  Filed  4-l»-02,  8:45  am] 
BiLUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  of 
Transportation 

Federal  Aviation  Administration 
[Docket  No.  OST-2001-9849] 

Notice  of  Market-based  Actions  to 
Relieve  Airport  Congestion  and  Delay 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  comment  period 
closing  date. 


SUMMARY:  This  action  establishes  a  new 
closing  date  for  the  comment  period  in 
DOTs  request  for  public  comment  on 
possible  market-based  approaches  to 
relieving  airport  congestion  and  delay. 
After  the  September  11  terrorist  attacks, 
DOT  indefinitely  suspended  the  closing 
date  for  the  comment  period. 
DATES:  Comments  should  be  received  by 
July  22,  2002. 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  in  duplicate  to: 
Docket  Clerk.  Docket  No.  OST-2001- 
9849.  Room  PL-401.  U.S.  Department  of 
Transportation  Dockets,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Comments  may  also  be  filed 
electronically  to  the  following  Internet 
address:  DMS.dot.gov.  Except  for 
Federal  holidays,  comments  may  be 
filed  or  examined  weekdays  in  Room 
PL-401  between  9  a.m.  and  5  p.m. 

Comments  placed  in  the  docket  will 
be  available  for  viewing  on  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Phillips,  Senior  Policy  Advisor. 
202-366-4868  or  Nancy  Kessler.  Senior 
Attorney- Advisor.  202-366-9301. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  21.  2001.  the  Department 
published  a  notice  in  the  Federal 
Register  seeking  comments  on  the 
possible  role,  feasibility,  and 
effectiveness  of  using  market-based 
approaches  to  relieve  flight  delays  and 
congestion  at  busy  airports.  66  FR 
43947.  Market-based  approaches  are 
meant  to  include  the  development  and 
imposition  of  airport  fees  that  are 
designed  to  encourage  air  carriers  to  use 
limited  airport  capacity  in  a  more 
efficient  maimer.  It  was  and  remains 
DOT'S  intention  to  use  this  and  other 
requests  for  comments,  along  with  the 
full  array  of  public  policy  tools,  to 
evaluate  the  possible  use  of  market- 
based  approaches  at  airports  to  reduce 
delays,  to  improve  airport  capacity 
management,  enhance  competition,  and 


promote  the  efficiency  of  the  overall 
aviation  system.  As  indicated  in  the 
August  21.  2001  notice,  the  Department 
also  invited  comments  on  how 
administrative  actions  could  work  to 
relieve  congestion  at  busy  airports. 
Following  the  terrorist  attacks  on 
September  11,  the  FAA  temporarily 
ceased  all  non-military  flights  in  the 
United  States  and  imposed  new  security 
measures  prior  to  the  resumption  of 
commercial  air  service.  After 
coiiunercial  service  resumed,  air  carriers 
reduced  their  flight  schedules 
significantly,  thereby  reducing 
congestion  at  formerly  busy  airports. 
Given  these  events,  and  the  major 
operational  changes  air  carriers  made  in 
response  to  the  new  environment,  on 
November  5,  2001.  the  Department 
published  a  notice  in  the  Federal 
Register  suspending  the  closing  date  for 
the  comment  period  in  this  proceeding 
until  further  notice.  66  FR  55978.  The 
Department  indicated  in  that  notice 
that,  at  a  later  date,  it  would  publish  a 
notice  setting  forth  the  new  closing  date 
for  comments. 

Over  the  past  several  months,  air 
carriers  have  been  slowly  rebuilding 
their  schedules,  and  traffic  levels  are 
beginning  to  approach  normal  levels. 
Indeed,  given  the  FAA's  recent 
projection  of  increased  traffic  levels 
during  2003,  significant  congestion  and 
flight  delays  at  certain  major  airports 
may  occur  in  the  not  too  distant  future. 
Accordingly,  it  is  an  appropriate  time  to 
resume  the  discussion  of  how  market- 
based  approaches  could  help  relieve 
congestion. 

Therefore,  we  are  reopening  the 
comment  period  for  90  days  from 
publication  of  this  notice. 

Issued  on  April  15,  2002,  in  Washington. 
DC. 

Susan  McDermott, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs,  Department  of 
Transportation. 

[FR  Doc.  02-9775  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  491fr-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Raihoad 
Administration.  DOT. 
ACTWN:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
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Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activity.  Before  submitting  these 
information  collection  requirements 
(ICRs)  for  clearance  by  the  Office  of 
Management  and  Budget  (0MB),  FRA  is 
soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  June  21.  2002. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan.  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NW.,  Mail  Stop  17,  Washington, 
DC  20590,  or  Ms.  Debra  Steward,  Office 
of  Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration.  1120 
Vermont  Ave.,  NW.,  Mail  Stop  35, 
Washington,  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating.  "Comments  on  0MB 
control  number  2130-0517." 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6068  or  (202)  493-6170,  or  E-mail  to  Mr. 
Brogan  at  robert.brogan@fra.dot.gov,  or 
to  Ms.  Deal  at 

debra.steward@fra.dot.gov.  Please  refer 
to  the  assigned  OMB  control  number  in 
any  correspondence  submitted.  FRA 
will  summarize  comments  received  in 
response  to  this  notice  in  a  subsequent 
notice  and  include  them  in  its 
information  collection  submission  to 
OMB  for  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington. 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13,  section  2,  109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 


reinstatement  or  renewal  bv  OMB.  44 
U.S.C.  3506(c)(2)(A):  5  CFR  1320.8(d)(1). 
1320.10(e)(1),  1320.12(a).  Specifically. 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates:  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  {e.g..  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(I)(iv):  5  CFR 
1320.8(d)(l)(I)(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summan*'. 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens:  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information: 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  summary  of  the 
currently  approved  information 
collection  activity  that  FRA  will  submit 
for  clearance  bv  OMB  as  required  under 
the  PRA: 

Title  and  Form  Number: 
Supplemental  Qualifications  Statement 
for  Railroad  Safetv  Inspector 
Applicants,  FRAF-120. 

OMB  Control  Number:  2130-0517. 

Abstract:  The  Supplemental 
Qualifications  Statement  for  Railroad 
Safety  Inspector  Applicants  is  an 
information  collection  instrument  used 
by  FRA  to  gather  additional  background 
data  so  that  FRA  can  evaluate  the 
qualifications  of  applicants  for  the 
position  of  Railroad  Safety  Inspector. 
The  questions  cover  a  wide  range  of 
general  and  specialized  skills,  abilities, 
and  knowledge  of  the  five  types  of 
railroad  safety  inspector  positions. 

Affected  Public:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
occasion. 


Estimated  Number  of  Respondents: 
2.000  Applicants 

Estimated  Average  Burden  per 
Respondent:  3  hours. 

Estimated  Total  Annual  Burden: 
6.000  hours. 

Status:  Extension  of  a  currently 
approved  collection. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b).  1320.8(b)(3){vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC  on  April  16, 
2002. 
Dian  Deal, 

Acting  Director.  Office  of  Information 
Technology  and  Support  Systems.  Federal 
Railroad  Administration. 
|FR  Doc  02-9678  Filed  4-19-02;  8:45  am]     - 
BILLING  CODE  4910-06-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Notice  for  Ferryt}oat  Operators  that 
Receive  Federal  Transit  Funds. 

ACTION:  Notice  of  interpretation. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  eliminating 
duplicative  controlled  substance  and 
alcohol  misuse  testing  requirements  for 
ferr>-  operations  that  receive  Federal 
transit  funding  under  49  U.S.C.  5307. 
5309.  or  5311.  Those  ferry  operations 
that  are  simultaneously  subject  to  FTA 
drug  and  alcohol  regulations  at  49  CFR 
part  655  and  U.S.  Coast  Guard  (USCG) 
chemical  testing  regulations  at  46  CFR 
parts  4  and  16  and  alcohol  testing 
requirements  at  46  CFR  subpart  4  06 
and  33  CFR  part  95  will  be  deemed  in 
concurrent  compliance  with  the  testing 
requirements  of  49  CFR  part  655  wh^n 
they  comply  with  the  USCG's  chemical 
and  alcohol  testing  requirements. 
However,  those  ferr\'  operations  will 
remain  subject  to  FTA's  random  alcohol 
testing  requirement  because  the  USCG 
does  not  have  a  similar  requirement. 
DATES:  This  notice  is  effective  April  22. 
2002 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  For  questions  regarding  this 
notice,  contact  Mark  Snider.  Office  of 
Safetv  and  Security,  telephone  202- 
366-1080,  fax  202-366-7951.  or  Bruce 
Walker.  Office  of  the  Chief  Counsel, 
telephone  202-366-4011.  fax  200-366- 
3809,  FTA,  400  Seventh  Street.  SW., 
Washington,  DC  20590. 
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SUPPLEMENTARY  INFORMATION: 

FTA  and  the  USCG  are  modal 
administrations  of  the  U.S.  Department 
of  Transportation  (DOT)  and  each  is 
required  to  issue  drug  and  alcohol 
regulations  with  which  ferrv'boat 
systems  must  comply.  Many  of  the 
testing  requirements  are  substantially 
similar:  however,  the  USCG  does  not 
.  have  a  requirement  for  random  alcohol 
testing.  Since  the  USCG  has  oversight 
over  maritime  operations,  including 
ferr>'boats.  it  is  prudent  to  eliminate 
duplicative  drug  and  alcohol  testing 
requirements  by  two  DOT  modal 
administrations. 

FTA  has  determined  that  ferry 
operations  that  receive  Federal  transit 
funds  and  comply  with  the  USCG 
chemical  testing  and  alcohol  testing 
requirements  at  46  CFR  parts  4  and  16, 
and  33  CFR  part  95  will  be  in 
concurrent  compliance  with  the 
controlled  substance  testing 
requirements  of  49  CFR  part  655.  The 
ferry  operators  will  also  be  in 
concurrent  compliance  with  most  of 
FTA's  alcohol  testing  requirements; 
however,  they  are  required  to  continue 
to  comply  with  FTA's  random  alcohol 
testing  requirements  under  49  CFR  part 
655.45  because  random  alcohol  testing 
is  a  statutory  requirement  for  FTA 
recipients,  and  the  USCG  does  not  have 
a  substantially  similar  provision. 

Failure  to  comply  with  the  USCG's 
chemical  testing  regulations  may  result 
in  an  FTA  determination  of 
noncompliance  with  49  CFR  part  655. 
which  can  lead  to  the  suspension  of 
eligibility  for  Federal  transit  funding. 
Subpart  G  of  49  CFR  part  655  will  also 
be  applicable  to  a  covered  employee  (1) 
with  a  verified  positive  drug  test  result. 
(2)  who  has  a  confirmed  alcohol  test 
result  of  0.04  or  greater,  or  (3)  who 
refuses  to  submit  to  a  test.  It  is 
important  to  note  that  FTA's 
interpretive  guidance  permits  the 
relevant  Coast  Guard  testing 
requirements  to  satisfy  FTA  testing 
requirements;  however,  FTA  is  not 
waiving  regulatory  authority  over  ferry 
operators  that  receive  Federal  transit 
funds. 

Issued  on:  April  14,  2002. 
Jennifer  L.  Dom. 
Administrator,  Federal  Transit 
Administration. 

IFR  Doc.  02-9776  Filed  4-19-02;  8;45  ami 
BILUNQ  CODE  4910-S7-I> 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collections;  Comment  Requests 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury  invites  the  general  public  and 
other  Federal  agencies  to  comment  on  a 
new  information  collection  that  is 
proposed  for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
Program  Services  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  Treasury  International 
Capital  (TIC)  Form  BQ-3,  Report  of 
Maturities  of  Selected  Liabilities  of 
Depository  Institutions,  Brokers  and 
Dealers  to  Foreigners. 
DATES:  Written  comments  should  be 
received  on  or  before  June  21,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury.  Room  5457 
MT,  1500  Pennsylvania  Avenue  NW., 
Washington  DC  20220.  In  view  of  delays 
in  mail  delivery  due  to  recent  events, 
please  also  notify  Mr.  Wolkow  by  e-mail 
[dwight.wolkow@do.treas.gov),  FAX 
(202-622-7448)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  webpage,  http:// 
i\'ww.treas.gov/tic/forms.htm.  Requests 
for  additional  information  should  be 
directed  to  Mr.  Wolkow. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Treasury  International  Capital 
Form  BQ-3,  Report  of  Matiirities  of 
Selected  Liabilities  of  Depository 
Institutions.  Brokers  and  Dealers  to 
Foreigners. 
OMB  Control  Number:  NEW. 
Abstract:  Form  BQ-3  is  part  of  the 
Treasury  International  Capital  (TIC) 
reporting  system,  which  is  required  by 
law  (22  y.S.C.  286f;  22  U.S.C.  3103;  E.O. 
10033;  31  CFR.  128)  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements.  Form  BQ-3  is  a  quarterly 
report  designed  to  capture,  by 
instrument  and  on  an  aggregate  basis, 
remaining  maturities  of  all  U.S.  dollar 
and  foreign  currency  liabilities 
(excluding  securities)  of  U.S.  resident 
banks,  other  depository  institutions, 
brokers  and  dealers  vis-a-vis  foreign 
residents.  This  information  is  necessary 
for  meeting  international  data  reporting 
standards  and  for  formulating  U.S. 
international  financial  and  monetary 
policies. 


Current  Actions:  This  proposed  new 
form  is  necessary  to  meet  recently 
expanded  international  standards  for 
reporting  data  on  a  country's  liabilities 
vis-a-vis  foreigners,  (a)  The  new  form 
will  collect  data  on  remaining 
maturities  for  borrowings,  deposits  and 
brokerage  balances,  and  repurchase 
agreements  and  other  liabilities,  broken 
down  by  seven  maturity  bands,  (b)  Both 
U.S.  dollar  liabilities  and  foreign 
currency  liabilities,  excluding 
securities,  will  be  reported  on  the  new 
form,  (c)  The  reporting  panel  will 
consist  of  all  banks,  other  depository 
institutions,  brokers  and  dealers  that 
report  on  TIC  Form  BL-1  and/or  TIC 
Form  BQ-2,  provided  that  the  total  of 
their  own  U.S.  dollar  liabilities  from 
Form  BL-1  plus  their  own  foreign 
currency  liabilities  from  Part  1  of  Form 
BQ-2  is'S4  billion  or  more,  (d)  Bank 
Holding  Companies  and  Financial 
Holding  Companies  (BHCs/FHCs)  will 
each  consolidate  the  BHC/FHC  and  all 
subsidiaries,  OTHER  THAN  banking  or 
broker  or  dealer  subsidiaries,  and  file 
TIC  Form  CQ-1  (banks  and  brokers  and 
dealers  will  continue  to  file  TIC-B 
series  reports).  This  treatment  is 
designed  to  reduce  reporting  burdens 
since  the  TIC  C  reports  are  less  detailed 
and  are  filed  only  quarterly,  (e) 
Depository  institutions,  brokers  and    • 
dealers  will  report  most  cross-border 
positions  with  affiliated  foreigners 
(including  affiliates  of  parent 
organizations)  exclusive  of  positions  in 
the  form  of  long-term  securities  or 
derivative  contracts,  (f)  The  period  of 
time  a  reporter  has  to  submit  reports 
once  the  exemption  level  is  exceeded 
has  been  changed  to  the  remainder  of 
the  current  calendar  year,  (g)  These 
changes  will  be  effective  as  of  February 
28.  2003. 
Type  of  Review:  NEW. 
Affected  Public:  Business  or  other  for- 
profit  organizations.  Form  BQ-3  (NEW) 
Estimated  Number  of  Respondents: 

55. 

Estimated  Average  Time  per 
Respondent:  Four  (4)  hours  per 
respondent  per  filing. 

Estimated  Total  Annual  Burden 
Hours:  880  hours,  based  on  4  reporting 
periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
requests  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concerning: 
whether  Form  BQ-3  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  bujden 
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estimates;  ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  ways  to 
minimize  the  reporting  and/or 
recordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data:  and  estimates  of  capital  or 
start-up  costs  of  operation,  maintenance, 
and  purchases  of  services  to  provide 
information. 

Dwight  Wolkow, 

Administrator,  International  Portfolio 

Investment  Data  Systems. 

|FR  Doc.  02-9600  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4810-25-l> 


DEPARTMErfT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collections;  Comment  Requests 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  of  two 
information  collections  that  are 
proposed  for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
Program  Services  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  Treasun,'  International 
Capital  (TIC)  Form  BC/BC(SA).  Report 
of  U.S.  Dollar  Claims  of  Depository 
Institutions,  Brokers,  and  Dealers  on 
Foreigners:  and  Treasury  International 
Capital  (TIC)  Form  BL-1/BL-1(SA), 
Report  of  U.S.  Dollar  Liabilities  of 
Depositor}'  Institutions,  Brokers,  and 
Dealers  to  Foreigners. 

DATES:  Written  comments  should  be 
received  on  or  before  June  21,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow.  International 
Portfolio  Investment  Data  Systems. 
Department  of  the  Treasury,  Room  5457 
MT,  1500  Peimsylvania  Avenue  NW., 
Washington  DC  20220.  In  view  of  delays 
in  mail  delivery  due  to  recent  events, 
please  also  notif\'  Mr.  Wolkow  by  e-mail 
{dwight.wolkow@do.treas.gov).  FAX 
(202-622-7448)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  COHTACT: 

Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  webpage.  http:// 
www.treas.gov/tic/forms.htm.  Requests 
for  additional  information  should  be 
directed  to  Mr.  Wolkow. 

SUPPLEMENTARY  INFORMATION: 


Titles:  Treasurv  International  Capital 
Form  BC/BC(SA).  Report  of  U.S.  Dollar 
Claims  of  Depositor}-  Institutions. 
Brokers,  and  Dealers  on  Foreigners:  and 
Treasun,-  Capital  Form  BL-1/BL-1(SA). 
Report  of  U.S.  Dollar  Liabilities  of 
Depository  Institutions.  Brokers,  and 
Dealers  to  Foreigners. 

OMB  Control  Numbers:  1505-0017 
and  1505-0019. 

Abstracts:  Forms  BC/BC(SA)  and  BL- 
1/BL-1(SA)  are  part  of  the  Treasury 
International  Capital  (TIC)  reporting 
svstem.  which  is  required  bv  law  (22 
U.S.C.  286f:  22  U.S.C.  3103;'E.O.  10033: 
31  C.F.R.  128)  and  is  designed  to  collect 
timely  information  on  international 
portfolio  capital  movements.  Form  BC  is 
a  monthly  report  (with  a  semiannual 
supplement)  that  covers  own  U.S.  dollar 
claims  of  banks,  other  depository 
institutions,  brokers  and  dealers  vis-a- 
vis foreign  residents.  Form  BL-1  is  a 
monthly  report  (with  a  .semiannual 
supplement)  that  covers  own  U.S.  dollar 
liabilities  of  banks,  other  depositors- 
institutions,  brokers  and  dealers  vis-a- 
vis foreign  residents.  This  information  is 
necessan,-  for  compiling  the  U.S.  balance 
of  payments  accounts,  for  calculating 
the  U.S.  international  investment 
position,  and  for  formulating  U.S. 
international  financial  and  monetary- 
policies. 

Current  Actions:  (a)  Bank  Holding 
Companies  and  Financial  Holding 
Companies  (BHCs/FHCs)  will  each 
consolidate  the  BHC/FHC  and  all 
subsidiaries,  OTHER  THAN  banking  or 
broker  or  dealer  subsidiaries,  and  file 
TIC  Form  CQ-1  (banks  and  brokers  and 
dealers  will  continue  to  file  TIC-B 
series  reports).  This  treatment  is 
designed  to  reduce  reporting  burdens 
since  the  TIC  C  reports  are  less  detailed 
and  are  filed  only  quarterly,  (b) 
Depository  institutions,  brokers  and 
dealers  will  report  most  cross-border 
positions  with  affiliated  foreigners 
(including  affiliates  of  parent 
organizations)  exclusive  of  positions  in 
the  form  of  long-term  securities  or 
derivative  contracts,  (c)  The  period  of 
time  a  reporter  has  to  submit  reports 
once  the  exemption  level  is  exceeded 
has  been  changed  to  the  remainder  of 
the  current  calendar  year,  (d)  Additional 
guidance  is  provided  to  depository 
institutions  on  the  reporting  of  claims 
on,  and  liabilities  to,  own  foreign 
offices,  (e)  All  reporters  will  have  to 
report  brokerage  balances,  according  to 
a  revised  description  of  brokerage 
balances,  (f)  In  Form  BC,  a  new  column 
will  be  added  for  separate  reporting  of 
short-term  securities  of  all  other 
foreigners,  (g)  In  Form  BC.  the 
memorandum  row  for  resale  agreements 
will  be  deleted,  (h)  In  Form  BC,  a  new 


memorandum  cell  for  negotiable  CDs  of 
foreign  banks  will  be  added,  (i)  In  Form 
BC,  a  new  column  will  be  added  for 
separate  reporting  of  negotiable  CDs  and 
all  short-term  negotiable  securities 
issued  by  foreign  banks  and  foreign 
official  institutions,  (j)  In  Form  BC, 
claims  on  own  foreign  offices  will  be 
included  in  either  claims  on  foreign 
banks  or  claims  on  all  other  foreigners 
(depending  on  the  counterparty),  and  in 
a  separate  memorandum  column  (k)  In 
Form  BC.  a  memorandum  column  for 
foreign  official  institutions  will  replace 
the  column  for  foreign  public  borrowers. 
(1)  In  Form  BC,  claims  on  foreign  official 
institutions  will  be  included  in  the 
column  for  claims  on  foreign  banks  and 
foreign  official  institutions,  (m)  In  Form 
BL-1.  the  columns  for  demand  deposits 
and  non-transaction  accounts  will  be 
combined,  (n)  In  Form  BL-1,  liabilities 
to  own  foreign  offices  will  be  included 
in  either  liabilities  to  foreign  banks  or 
liabilities  to  all  other  foreigners,  and  in 
a  separate  memorandum  column,  (o)  In 
Form  BL-1 .  the  memorandum  row  for 
CDs  will  be  deleted,  (p)  In  Form  BL-1, 
negotiable  securities  will  be  excluded 
from  the  BL-1  with  the  instructions  that 
thev  should  be  reported  instead  on  the 
Form  BL-2.  (q)  In  Form  BL-1.  the 
instructions  will  clarif\-  that  reporters* 
issuance  of  non-negotiable  securities 
should  be  reported  in  the  "Other" 
column,  (r)  In  Form  BL-1,  a  row  will  be 
added  for  non-interest  bearing 
liabilities.  (This  row  will  collect  6nly 
information  on  non-interest  bearing 
deposits  and  loans,  except  for  liabilities 
to  own  foreign  offices  where  all  non- 
interest  bearing  liabilities  will  be 
reported.)  (s)  These  changes  will  be 
effective  as  of  February  28.  2003 

Type  of  Review:  Revision  of  a 
currently  approved  collection 

Affected  Public  Business  or  other  for- 
profit  organizations.  Form  BC/BC(SA) 
(1505-0017). 

Estimated  Number  of  Respondents: 
325  (semiannual  125). 

Estimated  Average  Time  per 
Respondent:  Nine  and  four/tenths  (9.4) 
hours  per  respondent  per  filing.  This 
average  time  varies  from  17  hours  for 
the  approximately  30  major  reporters  to 
8.5  hours  for  the  other  reporters. 

Estimated  Total  Annual  Burden 
Hours:  38.845  hours,  based  on  12 
reporting  periods  per  vear. 

Form  BL-1/BL-1(SA)  (1505-0019). 

Estimated  Number  of  Respondents: 
405  (semiannual  185). 

Estimated  Average  Time  per 
Respondent:  Six  and  one/half  (6.5) 
hours  per  respondent  per  filing.  This 
average  time  varies  from  12  hours  for 
the  approximately  30  major  reporters  to 
6  hours  for  the  other  reporters. 
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Estimated  Total  Annual  Burden 
Hours:  33,900  hours,  based  on  12 
reporting  periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
requests  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concerning: 
whether  Forms  BC/BC(SA)  and  BL-1/ 
BL-l(SA)  are  necessar\-  for  the  proper 
performance  of  the  functions  of  the 
Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates:  ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  ways  to 
minimize  the  reporting  and/or 
recordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data;  and  estimates  of  capital  or 
start-up  costs  of  operation,  maintenance, 
and  purchases  of  services  to  provide 
information. 

Dwight  Wolkow. 

Administmtor.  International  Portfolio 
Investwi^nt  Data  Systpms. 
|FR  Doc;.  02-9601  Filed  4-19-02;  8:45  am] 
BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collections;  Comment  Requests 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  of  an 
information  collection  that  are  proposed 
for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
Program  Services  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  Treasure  International 
Capital  Form  BL-2/BL-2(SA),  Report  by 
Depositor.'  Institutions,  Brokers  and 
Dealers  of  Customers'  U.S.  Dollar 
Liabilities  to  Foreigners. 
DATES:  Written  comments  should  be 
received  on  or  before  June  21,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury,  Room  5457 
MT,  1500  Pennsylvania  Avenue,  NW., 
Washington  DC  20220.  In  view  of  delays 
in  mail  delivery  due  to  recent  events, 
please  also  notify  Mr.  Wolkow  by  email 


(dwight.woIkow@do.treas.gov),  FAX 
(202-622-7448)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  webpage,  http:// 
www.treas.gov/tic/forms.htm.  Requests 
for  additional  information  should  be 
directed  to  Mr  Wolkow. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Treasury  International  Capital 
Form  BL-2/BL-2(SA),  Report  by 
Depository  Institutions,  Brokers  and 
Dealers  of  Customers'  U.S.  Dollar 
Liabilities  to  Foreigners. 

OMB  Control  Number:  1505-0018. 
Abstract:  Form  BL-2/BL-2(SA)  is  part 
of  the  Treasury  International  Capital 
(TIC)  reporting  svstem,  which  is 
required  bv  law  (22  U.S.C.  286f;  22 
U.S.C.  310'3;  E.O.  10033;  31  CFR  128) 
and  is  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements.  Form  BL-2  is  a 
monthly  report  (with  a  semiannual 
supplement)  filed  by  banks,  other 
depository  institutions,  brokers  and 
dealers  that  covers  their  U.S.  customers' 
dollar  liabilities  vis-a-vis  foreign 
residents.  This  information  is  necessary 
for  compiling  the  U.S.  balance  of 
payments  accounts,  for  calculating  the 
U.S.  international  investment  position, 
and  for  formulating  U.S.  international 
financial  and  monetary  policies.  Current 
Actions:  (a)  Bank  Holding  Companies 
and  Financial  Holding  Companies 
(BHCs/FHCs)  will  each  consolidate  the 
BHC/FHC:  and  all  subsidiaries,  OTHER 
THAN  banking  or  broker  or  dealer 
subsidiaries,  and  file  TIC  Form  CQ-1 
(banks  and  brokers  and  dealers  will 
continue  to  file  TIC-B  series  reports). 
This  option  is  designed  to  reduce 
reporting  burdens  since  the  TIC  C 
reports  are  less  detailed  and  are  filed 
only  quarterly,  (b)  The  period  of  time  a 
reporter  has  to  submit  reports  once  the 
exemption  level  is  exceeded  has  been 
changed  to  the  remainder  of  the  current 
calendar  year,  (c)  To  eliminate  double 
counting,  all  negotiable  liabilities 
(certificates  of  deposit  of  any  maturity 
and  other  short-term  negotiable 
securities)  are  to  be  reported  as 
"customers"  "  items  on  Form  BL-2  (or 
on  Form  BQ-2  if  denominated  in 
foreign  currency)  and  excluded  from 
Form  BL-1,  even  if  the  "customer"  is 
the  reporter,  (d)  More  liabilities  of  the 
domestic  customers  of  depository 
institutions,  brokers  and  dealers  will  be 
reportable.  The  title  of  the  BL-2  report 
is  changed  from  "Custody"  liabilities  to 
"Customers"  "  liabilities  to  indicate  that 
items  other  than  traditional  "custody" 
items  are  included.  Non-custody  items 


will  include  loans  to  U,S.  residents  held 
at  managed  foreign  offices,  loans  of 
foreigners  to  U.S.  residents  serviced  by 
the  reporter  and  syndicated  loans  sold 
overseas  for  which  the  reporter  was  the 
lead  in  the  syndicate,  (e)  In  Form  BL- 
2,  the  columns  for  short-term  U.S. 
agency  obligations  and  other  negotiable 
and  readily  transferable  instruments 
will  be  combined,  (f)  Part  2  will  be 
added  on  Form  BL-2  to  break  out  the 
sectors  of  U.S.  debtors  and  types  of 
instruments  reported  in  the  body  of  the 
BL-2.  (g)  These  changes  will  be  effective 
as  of  February  28,2003. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Form  BL-2/BL-2(SA)  (1505-0018). 

Estimated  Number  of  Respondents:  90 
(semiannual  35). 

Estimated  Average  Time  per 
Respondent:  Seven  and  one/half  (7.5) 
hours  per  respondent  per  filing.  This 
average  time  varies  from  11  hours  for 
the  approximately  30  major  reporters  to 
5.5  hours  for  the  other  reporters. 

Estimated  Total  Annual  Burden 
Hours:  8,635  hours,  based  on  twelve 
reporting  periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
requests  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concerning; 
Whether  Form  BL-2/BL-2(SA)  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Office,  including 
whether  the  information  collected  has 
practical  uses;  the  accuracy  of  the  above 
burden  estimates;  ways  to  enhance  the 
quality,  usefulness,  and  clarity  of  the 
information  to  be  collected;  ways  to 
minimize  the  reporting  and/or 
recordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data;  and  estimates  of  capital  or 
start-up  costs  of  operation,  maintenance, 
and  purchases  of  services  to  provide 
information. 

Dwight  Wolkow, 

Administrator.  International  Portfolio 

Investment  Data  Systems. 

|FR  Doc.  02-9602  Filed  4-19-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  papenvork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  of  an 
information  collection  that  are  proposed 
for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
Program  Services  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  Treasury  International 
Capital  Form  BQ-l!  Report  by 
Depositor}'  Institutions.  Brokers  and 
Dealers  of  Customers"  U.S.  Dollar 
Claims  on  Foreigners. 
DATES:  Written  comments  should  be 
received  on  or  before  June  21,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow.  International 
Portfolio  Investment  Data  Systems. 
Department  of  the  Treasury,  Room  5457 
MT,  1500  Pennsylvania  Avenue  NW., 
Washington  DC  20220.  In  view  of  delays 
in  mail  delivery  due  to  recent  events, 
please  also  notify-  Mr.  Wolkow  by  email 
[dwight. wolkoii'@do. treas.gov] ,  FAX 
(202-622-7448)  or  telephone  (202-622- 
1276). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  forms  and 
instructions  are  available  on  the 
Treasury's  TIC  Forms  webpage,  http:// 
www.treas.gov/tic/forms.htm.  Requests 
for  additional  information  should  be 
directed  to  Mr.  Wolkow. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treasury  International  Capital 
Form  BQ-1.  Report  by  Depository 
Institutions,  Brokers  and  Dealers  of 
Customers'  U.S.  Dollar  Claims  on 
Foreigners. 

OMB  Control  Number:  1505-0016. 

Abstract:  Form  BQ-1  is  part  of  the 
Treasury  International  Capital  (TIC) 
reporting  system,  which  is  required  bv 
law  (22  U.S.C.  286f;  22  U.S.C.  3103;  E.O 
10033;  31  C.F.R.  128)  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements.  This  quarterly  report  filed 
by  depository  institutions,  brokers  and 
dealers  covers  their  U.S.  customers' 
dollar  claims  vis-a-vis  foreign  residents. 
This  information  is  necessary  for 
compiling  the  U.S.  balance  of  payments 
accounts,  for  calculating  the  U.S. 
international  investment  position,  and 
for  formulating  U.S.  international 


financial  and  monetary'  policies.  Current 
Actions:  (a)  Bank  Holding  Companies 
and  Financial  Holding  Companies 
(BHCs/FHCs)  will  each  consolidate  the 
BHC/FHC  and  all  subsidiaries,  OTHER 
THAN  banking  or  broker  or  dealer 
subsidiaries,  and  file  TIC  Form  CQ-1 
(banks  and  brokers  and  dealers  will 
continue  to  file  TIC-B  series  reports). 
This  treatment  is  designed  to  reduce 
reporting  burdens  since  the  TIC  C 
reports  are  less  detailed  and  are  filed 
onlv  quarterly,  (b)  More  claims  of  the 
domestic  customers  of  depository- 
institutions,  brokers  and  dealers  will  be 
reportable.  The  title  of  the  BQ-1  report 
is  changed  from  "Custody"  claims  to 
"Customers""  "  claims  to  reflect  the  fact 
that  items  other  than  traditional 
"custody"  items  are  included.  Non- 
custody  items  will  include  offshore 
sweep  agreements,  loans  of  U.S. 
residents  to  foreigners  that  are  serviced 
by  the  reporter,  and  loans  of  non-bank 
U.S.  residents  to  managed  foreign 
offices  of  the  reporter,  (c)  The  period  of 
time  a  reporter  has  to  submit  reports 
once  the  exemption  level  is  exceeded 
has  been  changed  to  the  remainder  of 
the  current  calendar  year,  (d)  In  Form 
BQ-1,  part  I.  Reporter  s  Own  Claims, 
will  be  deleted,  (e)  In  Form  BQ-1.  the 
memorandum  row  for  IBF  Assets  will  be 
deleted,  (f)  In  Form  BQ-1.  a  new 
column  will  be  added  for  separate 
reporting  of  negotiable  CDs  and  other 
short-term  securities,  (g)  In  Form  BQ-1, 
a  memorandum  cell  for  commercial 
paper  included  in  the  other  short-term 
securities  column  will  be  added,  (h)  In 
Form  BQ-1.  a  memorandum  row  for 
claims  of  bank  customers  will  be  added, 
(i)  These  changes  will  be  effective  as  of 
February  28.  2003. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Form  BQ-1  (1505-0016) 

Estimated  Number  of  Respondents: 
310. 

Estimated  Average  Time  per 
Respondent:  Two  and  two/tenths  (2.2) 
hours  per  respondent  per  filing.  This 
average  time  varies  from  4  hours  for  the 
approximately  30  major  reporters  to  2 
hours  for  the  other  reporters. 

Estimated  Total  Annual  Burden 
Hours:  2.720  hours,  based  on  four 
reporting  periods  per  year. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  public  is  invited  to 
submit  written  comments  concerning: 
whether  Form  BQ-1  is  necessary  for  the 
proper  performance  of  the  functions  of 


the  Office,  including  whether  the 
information  collected  has  practical  uses; 
the  accuracy  of  the  above  burden 
estimates;  ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  ways  to 
minimize  the  reporting  and/or 
recordkeeping  burdens  on  respondents, 
including  the  use  of  information 
technologies  to  automate  the  collection 
of  the  data;  and  estimates  of  capital  or 
start-up  costs  of  operation,  maintenance, 
and  purchases  of  ser\'ices  to  provide 
information. 

Dwight  Wolkow. 

Administrator.  International  Portfolio 

Investment  Data  Systems. 

IFR  Doc.  02-9603  Filed  4-19-02;  8:45  am! 

BILUNQ  CODE  4ai(>-25-l> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

.April  10,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue',  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  22.  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0065. 

Form  Number:  IRS  Forms  4070. 
4070A,  4070PR  and  4070A-PR. 

T\j>e  of  Review:  Revision. 

Title:  Form  4070:  Employee's  Report 
of  Tips  to  Employer;  Form  4070A: 
Employee's  Daily  Record  of  Tips;  Forma 
4070PR:  Informe  al  Patrono  de  Propinas 
Recibidas  poP'el  Empleado;  and  Form 
4070A-PR:  Registro  Diario  de  Propinas 
del  Empleado. 

Description:  Employees  who  receive 
at  least  S20  per  month  in  tips  must 
report  the  tips  to  their  employers 
monthly  for  purposes  of  withholding  of 
employment  taxes.  Forms  4070  and 
4070PR  (Puerto  Rico  only)  are  used  for 
this  purpose.  Employees  must  keep  a 
daily  record  of  tips  they  receive.  Forms 
4076a  and  4070A-PR  are  used  for  this 
purpose. 


19620 


Federal  Register / Vol.  67.  No.  77 /Monday,  April  22.  2002 /Notices 


Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  615,000. 


Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Form 


Form  4070  7  min 

Form  4070A  3  hr,  23  min 


Learning  about 

the  law  or  the 

the  form 

(minutes) 


Preparing  the 

form 

(minutes) 


Copying,  as- 
sembling, and 
sending  the 
form  to  the 

IRS 
(minutes) 


13 
55 


10 
28 


Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  39,265,200 
hours. 

OMB  Number:  1545-0090. 

Form  Number:  IRS  Forms  1040-SS, 
1040-PR  and  Anejo  H-PR. 

Type  of  Review:  Extension. 

Title:  Form  1040-SS:  U.S.  Self- 
Employment  Tax  Return;  Form  1040- 
PR:  Planilla  Para  La  Declaracion  De  La 
Contribucion  Federal  Sobre  El  Trabajo 
Por  Cuenta  Propria — Puerto  Rico;  and 
Anejo  H-PR:  Contribuciones  Sobre  El 
Empleo  De  Empleados  Domesticos. 

Description:  Form  1040-SS  (Virgin 
Islands,  Guam,  American  Samoa,  the 
Northern  Mariana  Islands)  and  1040-PR 
(Puerto  Rico)  are  used  by  self-employed 
individuals  to  figure  and  report  self- 
employment  tax  under  IRC  chapter  2  of 
Subtitle  A,  and  provide  credit  to  the 
taxpayer's  social  security  account 
Anejo  H-PR  is  used  to  compute 
household  employment  taxes.  Form 
1040-SS  and  Form  1040-PR  are  also 
used  by  bona-fide  residents  of  Puerto 
Rico  to  claim  the  additional  child  tax 
credit. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  244,400. 

Estimated  Burden  Hoprs  Per 
Responden  t/Recordkeeper: 
Recordkeeping — 7  hr.,  51  min. 
Learning  about  the  law  or  the  form — 37 

min. 
Preparing  the  form — 3  hr.,  48  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,238.252  hours. 

Clearance  Officer:  Glenn  Kirkland. 
Internal  Revenue  Service,  Room  6411- 
03,  1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-9697  Filed  4-19-02:  8:45  am) 
BILLING  CODE  4S3(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8233 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8233.  Exemption  From  Withholding  on 
Compensation  for  Independent  (and 
Certain  Dependent)  Personal  Services  of 
a  Nonresident  Alien  Individual. 
DATES:  Written  comments  should  be 
received  on  or  before  June  21,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
[Allan .  M.  Hopkin s@irs.gov) ,  Internal 
Revenue  Service,  Room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Exemption  From  Withholding 
on  Compensation  for  Independent  (and 
Certain  Dependent)  Personal  Services  of 
a  Noru-esident  Alien  Individual. 

OMB  Number:  1545-0795. 

Form  Number:  8233. 

Abstract:  Compensation  psiid  to  a 
nonresident  alien  individual  for 
independent  personal  services  (self- 
employment)  is  generally  subject  to 
30%  withholding  or  graduated  rates. 


However,  such  compensation  may  be 
exempt  from  withholding  because  of  a 
U.S.  tax  treaty  or  the  personal 
exemption  amount.  Form  8233  is  used 
to  request  exemption  from  withholding. 
Nonresident  alien  students,  teachers, 
and  researchers  performing  dependent 
personal  services  also  use  Form  8233  to 
request  exemption  from  withholding. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8233  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
480,000. 

Estimated  Time  Per  Respondent:  1  hr., 
45  min. 

Estimated  Total  Annual  Burden 
Hours:  1,320,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  ^hall  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information, 

Approved:  April  11.2002. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  02-9800  Filed  4-19-02;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

agency:  Internal  Revenue  Service  (IRS) 

Treasury'. 

action:  Notice. 


SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G.  as 
amended,  bv  the  Health  Insurance 
Portability  and  Accountability  -Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a!)  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
March  31,  2002, 


Last 


Alexander  

Andersen  

Atkinson  

Avramenko  

Bakr  

Barre  

Bastawisi  

Beglinger  

Belyea 

Bigar  

Blankenship  

Brazier-Creagh  

Bunnell 

Calvin 

Chan  

Chen  

Chen  

Cleere  

Clever  

Cochran  

Coffin  

Coffin  

Egll 

Elkann 

Eskenazi  

Falby  

Famsworth 

Gelst  

Glover  

Goldsmith  

Grant 

Greene 

Greene 

Hamid  

Hare)  

Helies 

HJenz  

Hijazi  

Hoffenberg 

Hoffman  

Honegger-Heller  ., 

Hong 

Hsu  

Hui  

Hui  

■  Husted  

Jackson  

Jaeggi  

Kaehny-Simonlus 

Kao  

Keehan  

Keii 

Keller-SIgg  

King  

Koppenhoefer  

Kroll  

Laake  

Lee 

Lehbruner  

Li 

Liem  


First 


Middle 


Marcus  Andre 

Cart  Steinar 

Paul  Jeffrey 

Peter. 

Waleed  Talai 

/^nne  Lowenstem 

Ahmad i  Ali  Orabi 

Barbara  Eiizatjeth, 

Stephen Charles 

Wilhelmine  '^a'^'S 

Melissa  Ann 

Chnstopher  Anthony. 

Dons *^ay 

William  Jr, 

Albert Sun  Chi 

Nancy, 

Hsuan Chih, 

Michael Joseph. 

Martin  George, 

Tgi-ry Colleen. 

Michael Wayne 

Russell  Wid 

William  , • John 

Lapo  Edovard 

Claudio  Cintra 

Ruth. 

Sara  Anne 

Aleksander  O'a^ 

Incha  ^^ 

Charlotte  Bo^lay  De  La  Meurthe 

David  Raymond 

Paula. 

Norvin  ^^" 

Mosbah  A  Aodei 

Sharon  I 

Sonja  I 

gfgfgp  Albert 

Muhannad  "^a^'' 

Jennings Luis  Igel 

Jutta  ■• Marianne 

Norina. 

Min  ^"0^9 

Victor  Yee  Yan 

Cindi '*^'"9  M'f^g 

yjQj^j         Ching  Ching 

Martha  A 

Frances  Minam. 

Matthias  Ernst 

Jacqueline ^^^'^  Elisabeth. 

Betty  L^e 

Anne "-o^'se 

Gerald  Cochran 


Claudia 
Victona 


Bettina  

Andrea  

Ulrike  Ja"^' 

Fredric ,  Joseph. 

Gertmd.  | 

Tsyr-Hsioung. 

Franz  • Josef 

Wal  ^°"9 

Michael Joseph  Hsiang 
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Last 


Loughran  

Lu 

Martin 

Mazzi  

Meacock  

Mohamed 

Moltedo  

Moltedo  

Monroe  

Mun  

Musitano  

Myklestad  .... 

Neves  

Ordermati  .... 

Ordonez  

Petty  

Piasko  

Pobst  

Pollock  

Poon  

Powell  

Radway 

RishanI 

Rojas  

Rudolph  

Sasaki  

Scartwro  

Schatz 

Schmaz 

Schmaz 

Schuk  

Seller  

Shapro  

Stieppard  

Shook  

Sippel 

Sursock 

Tenenbaum  . 

Thomas 

Tsai  

Tsui  

Ulbrich  

Ulvert  

Van  Skyhawk 

Waiti 

Wantman  

Weir  

Zitzlaff  


First 


Middle 


James  

Ping 

Nicolas  

Ferdinando. 

Timothy  

Kamal  

Vittorio. 

Laura  

Henry. 
Chul. 

Joan  

Terje. 
Henrique  ... 

Allen  

Michael 

Lee  

Elizabeth  ... 

Amold 

Bruce 

Roger  

Jamie  

Sibilla  

Ramzi  

Hermann  ... 

Peter  

Marina. 

Andrea  

Peer  

Ingeborg  .... 
Johannes  .. 

Lynn  

Patricia  

Norman  

Stanley  

Connne. 

Jason  

Roxana  

Meyer  

Stanley  

John 
Raymond  ... 

Tina  

Charies  

Hugh  

Adrian. 

Mayer  

Andrew  

Frank 


Anthony. 

Alain. 

Charies. 
Mohamed  Helmy  A. 

Braggion. 


Hanako. 

Sutton  De  Sousa. 

Joseph. 

A. 

Kitson. 

Colson. 

Roy. 

Milton. 

Fat  Chi. 

Michael. 

Maria. 

Youssef. 

Joseph. 

Klaus  C. 

Dale. 

Michael. 

Ursula. 

Ertiard. 

Elizabeth. 

Jean. 

Lee. 

Alexander  Ewing. 

Edwin. 

Aleya  Saphire. 
Abraham. 
Joseph. 

Tai  Hoi. 
Schultz. 
Joseph. 
Charies. 

Elihu. 

James. 

Erich. 


Dated:  April  2,  2002. 
Samuel  Brown, 

Team  Manager — Examination  Operation. 
Philadelphia  Compliance  Senices. 
[FR  Doc.  02-9801  Filed  4-19-02;  8:45  ami 
HLUNG  COOE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0568] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  requesting 
accredited  schools  to  submit  catalogs  to 
the  State  approving  agencies  to  approve 


courses  for  training  under  VA's 
education  programs. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  21,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
innnkess@vba.va.gov.  Please  refer  to 
"0MB  Control  No.  2900-0568"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
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U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\" 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Submission  of  School  Catalog  to 
the  State  Approving  Agency. 

OMB  Control  Number:  2900-0568. 

Tvpe  ofRemew:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Accredited  educational 
institutions,  with  the  exceptions  of 
elementary  and  secondary  schools,  must 
submit  a  copy  of  their  catalog  to  the 
State  approving  agency  when  applying 
for  approval  of  a  new  course.  State 
approval  agencies  use  the  catalogs  to 
determine  what  courses  can  be 
approved  for  VA  training.  Without  this 
information,  claimants  may  not  receive 
educational  assistance  for  unapproved 
courses. 

Affected  Public:  Not-for-profit 
institutions.  Business  or  other  for-profit. 

Estimated  Annual  Burden:  1,900 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
7,600. 

Dated:  April  11.  2002. 

By  direction  of  the  Secretary'. 

Barbara  H.  Epps. 

Management  Analyst.  Information 

Management  Service. 

[FR  Doc.  02-9709  Filed  4-19-02;  8:45  am] 

BILUNG  CODE  B32(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0594] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Renuction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
determine  which  benefit  is  payable 
based  on  the  claimant's  Selected 
Reserve  service. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  21.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0594  "  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Election  to  Apply  Selected 
Reserve  Senices  to  Either  Montgomery 
Gl  Bill-Active  Duty  or  to  the 
Montgomer\-  GI  Bill-Selected  Reserve — 
38  CFR  21.7042  and  21  7540 

OMB  Control  Number:  2900-0594. 

Tvpe  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  is  authorized  to  pay 
educational  benefits  to  veterans,  persons 
on  active  duty,  and  reser\-ists.  and 
eligible  persons  pursuing  approved 
programs  of  education  This  information 
collection  relates  to  elections  between 
chapters  30  and  1606  education 
benefits.  Reserx'ists  must  make  elections 
in  writing.  The  election  takes  effect 
when  the  individual  either  negotiates  a 
check  or  receives  education  benefits  via 
direct  deposit  or  electronic  funds 
transfer  under  the  program  elected.  The 
election  is  used  to  determine  which 
benefit  is  payable  based  on  the 
individual's  Selected  Reserve  service. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  12  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequencv  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
36. 

Dated:  April  11.  2002. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
.Management  Analyst.  Information 
Management  Sen'ice. 
[FR  Doc.  02-9710  Filed  4-19-02;  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0576] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
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proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  from 
claimant's  affirming  his  or  her 
enrollment  agreement  for  a 
correspondence  course. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  21,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnJcess@v6a.va.gov.  Please  refer  to 
"0MB  Control  No.  2900-0576"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 


must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on;  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Certificate  of  Affirmation  of 
Enrollment  Agreement — 
Correspondence  Course  (Under 
Chapters  20,  32,  &  35,  Title  38  U.S.C, 
Section  903  of  PL  96-342,  or  Chapter 
1606,  Title  10,  U.S.C. 

OMB  Control  Number:  2900-0576. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 


Abstract:  VA  is  required  to  pay 
educational  benefits  for  correspondence 
training  under  Chapters  20,  32,  &  35, 
Title  38  U.S.C,  Section  903  of  Public 
Law  96-342,  or  Chapter  1606,  Title  10, 
U.S.C.  When  a  claimant  enrolls  in  a 
correspondence  training  course,  he  or 
she  must  sign  VA  Form  2  2-1 990c  and 
submit  the  form  to  the  correspondence 
school  to  affirm  the  enrollment 
agreement  contract.  The  correspondence 
school's  certifying  official  attaches  an 
enrollment  certification  to  VA  Form  22- 
1999c  and  submits  both  forms  to  VA  for 
processing.  Without  this  information, 
VA  could  not  determine  if  the  claimant 
has  been  informed  of  the  10-day 
reflection  period  required  by  law  and 
whether  or  not  to  pay  education  benefits 
for  correspondence  training. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  235  hours. 

Estimated  Average  Burden  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
4,700. 

Dated:  April  ll,  2002. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  02-9711  Filed  4-19-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

State  Flexibility  Program 

agency:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Notice  of  proposed  application 
requirements,  selection  criteria,  and 
.  competition  schedule. 

SUMMARY:  We  propose  application 
requirements,  selection  criteria,  and  a 
competition  schedule  for  granting  State 
educational  agencies  (SEAs)  State 
flexibility  (State-Flex)  authority  under 
the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110).  We  are 
taking  this  action  to  implement  the 
State-Flex  competitions,  under  which 
the  Secretary  will  grant  State-Flex 
authority  to  up  to  seven  SEAs.  The 
authority  will  assist  these  SEAs,  and  the 
local  educational  agencies  (LEAs)  with 
which  they  enter  into  perfonnance 
agreements,  in  making  adequate  yearly 
progress  and  luurowing  acUevement 
gaps. 

DATES:  We  must  receive  your  comments 
and  recommendations  on  the 
application  requirements,  selection 
criteria,  and  competition  schedide 
proposed  in  this  notice  on  or  before  May 
22.  2002. 

ADDRESSES:  Address  all  comments  about 
the  application  requirements,  selection 
criteria,  and  competition  schedule 
proposed  in  this  notice  to  Mr.  Charles 
Lovett,  Group  Leader,  Office  of  School 
Support  and  Technology  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3E241,  Washington, 
DC  20202.  If  you  prefer  to  send  your 
comments  by  bcsimile  transmission, 
use  the  following  number:  (202)  205- 
5870.  If  you  prefer  to  send  your 
comments  tluough  the  Internet,  use  the 
following  address: 
ciiaHes.iovettQed.gov. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Department  representative  named  in 
this  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Lovett,  Group  Leader. 
Telephone:  (202)  401-0039  or  via 
Internet:  charleslovettOed gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this  notice 
in  an  alternative  format  {e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact 
person  listed  above. 


SUPPLEMENTARY  INFORMATION: 
Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  the  proposed  application 
requirements  and  selection  criteria.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3E241,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  between  the  hours  of  8:30  a.m.  and 
4  p.m..  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

General 

The  ESEA,  as  ameiKled,  authorizes 
the  Secretary  of  Education  to  grant  State 
flexibility  (State-Flex)  authority  to  up  to 
seven  State  educational  agencies  (SEAs). 
(20  U.S.C.  7311  et  seq.)  With  this 
authority,  SEAs  may  (1)  consolidate 
certain  Federal  education  funds  that  are 
provided  for  State-level  activities  and 
State  administration  and  use  those 
funds  for  any  educational  purpose 
authorized  under  the  ESEA  in  ord«-  to 
meet  the  State's  definition  of  adequate 
yearly  progress  (AYP)  under  section 
1111(b)(2)  of  the  ESEA  and  advance  the 
education  priorities  of  the  State  and  its 
LEAs;  and  (2)  specify  how  LEAs  in  the 
State  may  use  funds  allocated  imder 
section  5112(a)  of  the  ESEA  (State 
Grants  for  Innovative  Programs).  In 
addition,  an  SEA  with  State-Flex 
authority  must  enter  into  performance 
agreements  with  not  fewer  than  four, 
nor  more  than  ten,  LEAs  (at  least  half  of 
which  must  be  high-poverty  LEAs), 
giving  those  LEAs  the  flexibility  to 
consolidate  certain  Federal  education 
funds  and  to  use  those  funds  for  any 
educational  purpose  permitted  under 
the  ESEA  in  order  to  meet  the  State's 
definition  of  AYP  and  specific, 
measurable  goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps.  An  SEA  must 
propose  the  LEA  performance 
agreements  as  part  of  its  State-Flex 
application  to  the  Secretary,  and  the 
Secretary  will  approve  the  agreements 
as  part  of  the  grant  of  State-Flex 
authority. 


The  purpose  of  the  program  is  to 
create  options  for  SEAs  selected  for 
State-Flex  authority  and  for  LEAs  that 
enter  into  performance  agreements  to  — 

(1)  Improve  the  academic 
achievement  of  all  students  and  to  focus 
the  resources  of  the  Federal  government 
on  this  achievement; 

(2)  Improve  teacher  quality  and 
subject  matter  mastery,  especially  in 
mathematics,  reading,  and  science; 

(3)  Better  empower  parents, 
educators,  administrators,  and  schools 
to  effectively  address  the  needs  of  their 
children  and  students; 

(4)  Provide  greater  flexibility  in 
determining  how  to  increase  their 
students'  academic  achievement  and 
implement  education  reforms  in  their 
schools; 

(5)  Eliminate  barriers  to  implementing 
effective  State  and  local  education 
reform,  while  preserving  the  goals  of 
opportunity  for  all  students  and 
accountability  for  student  progress; 

(6)  Hold  them  accountable  tor 
increasing  the  academic  achievement  of 
all  students,  especially  disadvantaged 
students;  and 

(7)  Narrow  achievem^it  gaps  between 
the  lowest  and  highest  achieving  groups 
of  students  so  that  no  child  is  left 
behind. 

The  Secretary  will  grant  State-Flex 
authority  to  SEAs  on  a  competitive  basis 
using  a  peer  review  process.  The  grant 
of  State-Flex  authority  will  be  for  a 
period  of  five  years,  but  that  time  period 
may  be  shortened  or  extended 
depending  on  an  SEA's  compliance 
with  the  terms  of  the  grant  of  authority 
and  the  performance  of  SEAs  and  LEAs 
with  performance  agreements  under  that 
authority. 

To  be  eligible  for  State-Flex,  an  SEA 
must  submit  to  the  Department  an 
application  that,  among  other  things, 
demonstrates  that  the  grant  of  authority 
offers  substantial  promise  of  (1) 
assisting  the  SEA  in  making  adequate 
yearly  progress;  and  (2)  aligning  State 
and  local  reforms  and  assisting  the  LEAs 
that  enter  into  performance  agreements 
with  the  SEA  in  making  adequate  yearly 
progress. 

An  SEA  does  not  receive  additional 
Federal  funding  for  participating  in 
State-Flex.  Rather,  an  SEA  with  State- 
Flex  authority  receives  greater  flexibility 
in  spending  funds  allocated  for  State- 
level  activities  and  for  State 
administration  under  the  following 
ESEA  provisions:  section  1004 
(Improving  the  Academic  Achievement 
of  Disadvantaged  Children);  paragraphs 
(4)  and  (5)  of  section  1202(d)  (Reading 
First);  section  2113(a)(3)  (Teacher  and 
Principal  Training  and  Recruitment); 
section  2412(a)(1)  (Enhancing  Education 
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through  Technology);  subsection  (a)  of 
section  4112  (Safe  and  Drug-Free 
Schools  and  Communities  Governors 
funds,  with  agreement  of  the  Governor); 
subsection  (b)(2)  and  (c)(1)  of  section 
4112  (Safe  and  Drug-Free  Schools  and 
Communities  SEA  funds);  paragraphs 
(2)  and  (3)  of  section  4202(c)  (21st 
Centiuy  Community  Learning  Centers); 
and  section  5112(b)  (Innovative 
Programs).  An  SEA  with  State-Flex 
authority  may  consolidate  and  use  these 
funds  for  any  educational  purpose 
authorized  under  the  ESEA  in  order  to 
make  adequate  yearly  progress  and 
advance  the  educational  priorities  of  the 
State  and  the  LEAs  with  which  the  SEA 
enters  into  performance  agreements.  In 
addition,  an  SEA  with  State-Flex 
authority  may  specify*  how  all  LEAs  in 
the  State  must  use  the  funds  that  they 
receive  under  section  5112(a)  of  the 
ESEA,  but  the  SEA  must  comply  with 
the  requirements  in  part  A  of  title  V  for 
allocating  those  funds. 

As  noted  above,  an  SEA  seeking  State- 
Flex  authority  must  propose  to  enter 
into  performance  agreements  with  not 
less  than  four,  nor  more  than  ten,  LEAs. 
At  least  half  of  these  LEAs  must  be 
"high-povertv  LEAs,"  which  are  defined 
in  section  6141(b)(2)  of  the  ESEA  as 
LEAs  in  which  20  percent  or  more  of  the 
children  wh6  are  age  five  through 
seventeen  and  served  by  the  LEAs  are 
from  families  with  incomes  below  the 
Federal  poverty  line.  The  term  "poverty 
line"  is  defined  in  section  9101(33)  of 
the  ESEA. 

If  any  of  an  SEA's  proposed 
performance  agreements  involve  a 
consortium  of  two  or  more  LEAs  rather 
than  an  individual  LEA,  each  LEA  in 
the  consortium  is  counted  separately  for 
purposes  of  determining  compliance 
with  the  statutory  provision  governing 
the  number  of  LEAs  in  a  State  that  may 
enter  into  agreements  and  of 
determining  if  at  least  half  of  the 
participating  LEAs  are  high-povertv 
LEAs. 

The  Secretary  will  approve  the 
performance  agreements  as  part  of  his 
initial  grant  of  State-Flex  authority  to  an 
SEA.  An  SEA  may  subsequently  seek  to 
amend  its  grant  of  authority  to  add  or 
remove  performance  agreements,  but  at 
no  time  may  there  be  performance 
agreements  with  fewer  than  four  nor 
more  than  ten  LEAs.  at  least  half  of 
which  must  be  with  high-poverty  LEAs. 

Like  an  SEA  that  receives  State-Flex 
authority  from  the  Secretary',  an  LEA 
that  enters  into  a  performance 
agreement  with  its  SEA  does  not  receive 
additional  Federal  funding  for  entering 
into  the  agreement.  Rather,  the  LEA 
receives  additional  flexibility  in 
spending  funds  that  are  allocated  to  it 


by  formula  under  the  following  ESEA 
provisions:  Subpart  2  of  part  A  of  title 
II  (Teacher  and  Principal  Training  and 
Recruiting):  subpart  1  of  part  D  of  title 
II  (Enhancing  Education  Through 
Technology):  subpart  1  of  part  A  of  title 
IV  (Safe  and  Drug-Free  Schools  and 
Communities);  and  subpart  1  of  part  A 
of  title  V  (Innovative  Programs).  An  LEA 
with  a  performance  agreement  may 
consolidate  and  use  these  funds  for  any 
educational  purpose  authorized  under 
the  ESEA  in  order  to  make  adequate 
yearly  progress  and  meet  specific, 
measurable  goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps.  The  activities  that  an 
LEA  would  undertake  under  a 
performance  agreement  must  be 
consistent  with  the  activities  that  an 
SEA  would  undertake  with  its  grant  of 
authority.  An  LEA  must  also 
demonstrate  that  it  would  meet  the 
general  purposes  of  the  programs 
included  in  the  consolidation. 

Participation  in  State-Flex  does  not 
relieve  an  SEA  or  the  LEAs  with  which 
it  enters  into  performance  agreements  of 
their  responsibility  to  provide  equitable 
ser\'ices  for  private  school  students  and 
teachers  under  the  affected  programs. 

The  performance  agreements  between 
an  SEA  and  LEAs  in  States  with  State- 
Flex  authority  tire  essentially  the  same 
as  the  local  flexibility  (Local-Flex) 
demonstration  agreements  between  the 
Secretary  and  LEAs  in  States  that  do  not 
have  State-Flex  authority.  On  February 
22,  2002.  the  Secretary  published  in  the 
Federal  Register  (67  FR  8442-8444)  a 
notice  proposing  application 
requirements  and  selection  criteria  for 
the  Local-Flex  program,  which  is 
authorized  under  sections  6151  through 
6156  of  the  ESEA,  and  announcmg  that 
the  Department  intends  to  conduct  two 
Local-Flex  and  two  State-Flex 
competitions.  We  encourage  you  to 
review  the  Local-Flex  notice  in  order  to 
gain  a  better  understanding  of  the 
relationship  between  State-Flex  and 
Local-Flex.  This  notice  is  available  on 
the  Department's  web  site  at:  http:// 
www.ed.gov/legislation/FedRegister. 

As  discussed  in  the  LocaJ-Flex  notice, 
under  the  Local-Flex  program  the 
Secretary  may  enter  into  local  flexibility 
demonstration  agreements  with  (1)  no 
more  than  three  LEAs  in  a  State:  (2)  a 
total  of  no  more  than  80  LEAs:  and  (3) 
only  LEAs  in  States  that  do  not  have 
State-Flex  authority.  Furthermore, 
under  the  Local-Flex  legislation,  if  an 
SEA  notifies  the  Secretary',  by  May  8, 
2002,  that  it  will  be  applying  for  State- 
Flex,  an  LEA  in  that  State  will  be 
precluded  from  applying  for  Local-Flex 
until  the  Department  makes  a  final 
determination  concerning  the  SEA's 


State-Flex  application,  should  the  SEA 
subsequently  submit  one.  The  May  8. 
2002  date  is  not  the  deadline  for 
submission  of  a  State-Flex  application. 
Rather,  it  is  the  final  date  by  which  an 
SEA  may  preclude  its  LEAs  from 
applying  for  Local-Flex  by  the  SEA 
notifying  the  Department  that  it  intends 
to  apply  for  State-Flex. 

An  SEA  that  chooses  not  to  notify  the 
Department  prior  to  May  8,  2002  that  it 
will  be  applying  for  State-Flex  may 
nonetheless  seek  State-Flex  authority 
when  the  State-Flex  competitions  are 
conducted.  LEAs  in  that  State,  however, 
would  have  an  opportunity  to  seek 
Local-Flex  before  that  SEA  seeks  State- 
Flex.  An  SEA  would  not  be  precluded 
from  applying  for  State-Flex  so  long  as 
it  agrees  to  incorporate  into  its  State- 
Flex  proposal  any  Local-Flex 
agreements  already  entered  into 
between  the  Secretary  and  LEAs  in  the 
State. 

In  the  February  22.  2002  Federal 
Register  notice,  the  Secretary  indicated 
that  he  intends  to  publish  a  notice 
inviting  applications  for  the  first  Local- 
Flex  competition  during  the  spring  and 
would  select  the  initial  group  of  Local- 
Flex  participants  shortly  thereafter  The 
Secretary  also  announced  that  he 
intends  to  conduct  the  initial  State-Flex 
competition  in  late  summer  and  would 
select  three  to  four  SEAs  for  State-Flex 
during  that  competition.  Later  this  year, 
the  Secretary  would  hold  another  Local- 
Flex  and  State-Flex  competition.  The 
.Secretary  invited  comments  on  the 
proposed  two-staged  processes  and  will 
announce  the  final  State-Flex  and  Local- 
Flex  competition  processes  in  a  future 
notice  in  the  Federal  Register 

L  Proposed  State-Flex  Application 
Requirements 

In  order  that  the  Secretary  can  select 
State-Flex  participants  in  accordance 
with  the  statutory  requirements,  the 
Secretary  proposes  that  State-Flex 
applicants  be  required  to  submit  the 
following  information,  together  with 
other  information  addressing  the 
application  requirements  in  sections 
6141(b)  and  (c)  of  the  ESEA  and  the 
proposed  selection  criteria: 

(a)  E\idence  of  the  State's  definition 
of  adequate  yearly  progress  Each  SEA 
seeking  a  grant  of  State-Flex  authority 
from  the  Secretary  would  be  required  to 
provide,  as  part  of  its  application, 
evidence  that  the  State  has  e.stablished 
a  definition  of  adequate  yearly  progress 
(AYP)  that  meets  the  requirements  in 
section  1111(b)(2)(B)  of  the  reauthorized 
ESEA,  unless  the  SEA  has  already 
submitted  to  the  Department  evidence 
that  it  has  established  an  AYP  definition 
that  meets  the  new  statutory- 
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requirements.  An  SEA  would  be  eligible 
to  participate  in  State-Flex  only  if  the 
State  has  established  the  required  AYP 
definition  and  its  definition  is  reviewed 
by  peer  reviewers  and  approved  by  the 
Secretary  either  prior  to  the  SEA's 
submission  of  a  State-Flex  application 
or  as  part  of  the  State-Flex  review- 
process.  (A  description  of  the  new  AYP 
requirements  is  provided  in  a  fanuar\' 
18,  2002  Federal  Register  notice  (67  FR 
2770-2772)  requesting  advice  and 
recommendations  on  regulatory  issues, 
which  is  available  on  the  Department's 
website  at  http://iM\'w.ed.gov/ 
legislation/FedRegister.  j 

(b)  The  SEA 's  strategies  for 
consolidating  funds,  malcing  adequate 
yearly  progress,  and  advancing  the 
education  priorities  of  the  State.  Each 
SEA  seeking  State-Flex  authority  would 
submit  a  five-year  plan  that  describes 
how  the  SEA  would  consolidate  and  use 
funds  from  programs  included  in  the 
scope  of  the  State-Flex  authority  to 
assist  the  SEA  in  making  adequate 
yearly  progress  and  in  advancing  the 
education  priorities  of  the  State  and  the 
LEAs  with  which  the  SEA  enters  into 
performance  agreements.  In  describing 
strategies  for  using  State-Flex  to  make 
adequate  yearly  progress  and  to  advance 
its  education  priorities,  an  SEA  would 
also  describe  the  specific  limitations,  if 
any,  that  it  would  impose  on  the  use  of 
funds  provided  to  LEAs  in  the  State 
under  section  5112(a)  of  the  ESEA. 

(c)  Proposed  performance  agreements 
with  LEAs.  Each  SEA  seeking  State-Flex 
authority  would  submit,  as  part  of  its 
application,  five-year  performance 
agreements  that  the  SEA  proposes  to 
enter  into  with  not  fewer  than  four,  and 
not  more  than  ten,  LEAs  (at  least  half  of 
which  must  be  high-poverty  LEAs).  The 
SEA  would  indicate  why  it  proposes  to 
enter  into  agreements  with  these  LEAs 
rather  than  other  LEAs  in  the  State. 

The  SEA  would  describe  the  strategies 
that  each  LEA  with  a  performance 
agreement  would  implement  in  order  to 
meet  the  State's  definition  of  adequate 
yearly  progress  and  the  LEA's  specific, 
measurable  goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps.  In  particular,  the 
SEA  would  describe  how  each  of  these 
LEAs  would  consolidate  and  use  funds 
received  under  subpart  2  of  part  A  of 
title  II  (Teacher  and  Principal  Training 
and  Recruitment):  subpart  1  of  part  D  of 
title  II  (Enhancing  Education  Through 
Technology):  subpart  1  of  part  A  of  title 
rV  (Safe  and  Drug-Free  Schools  and 
Communities):  and  subpart  1  of  part  A 
of  title  V  (Innovative  Programs):  and 
what  each  LEA  would  seek  to  achieve 
under  its  proposed  agreement.  The  SEA 
would  describe  how  an  LEA's  use  of 


consolidated  funds  under  a  performance 
agreement  would  be  consistent  with  the 
activities  that  the  SEA  would  imdertake 
with  its  grant  of  State-Flex  authority. 
The  goals  in  each  LEA's  proposed 
performance  agreement  would  have  to 
relate  to  the  State's  definition  of  AYP 
under  section  1111(b)(2)(B)  of  the  ESEA. 

II.  Proposed  State-Flex  Selection 
Criteria 

The  Secretary  proposes  to  use  the 
following  criteria  in  selecting  the  SEAs 
to  which  he  will  grant  State-Flex 
authority: 

(a)  Identification  of  the  Need  for  the 
State-Flex  Authority  and  the  Proposed 
Performance  Agreements.  The  Secretary 
considers  the  SEAs  need  for  State-Flex 
authority,  including  the  need  for  the 
performance  agreements  that  the  SEA 
proposes  in  its  State-Flex  application.  In 
determining  need,  the  Secretary 
considers  the  extent  to  which — 

(i)  The  SEAs  proposal  identifies 
achievement  gaps  among  different 
groups  of  students,  particularly  in  each 
of  the  LEAs  with  which  the  SEA 
proposes  to  enter  into  a  performance 
agreement. 

(ii)  The  State-Flex  authority  and 
proposed  performance  agreements 
would  address  the  needs  of  students 
most  at  risk  of  educational  failure. 

(iii)  The  LEAs  that  would  enter  into 
performance  agreements  with  the  SEA 
serve  a  substantial  portion  of  the 
students  in  the  State  who  are  most  at 
risk  of  educational  failure. 

(iv)  Requirements  in  the  Federal 
programs  that  the  SEA  and  LEAs  with 
performance  agreements  would 
consolidate  create  barriers  to 
implementing  specific  State  and  local 
education  reform  strategies. 

(b)  Quality  of  SEA  and  LEA  Strategies 
for  Making  Adequate  Yearly  Progress 
and  Enhancing  Education  Priorities. 
The  Secretary  considers  the  quality  of 
the  strategies  that  the  SEA  will 
implement  under  its  grant  of  State-Flex 
authority,  including  the  quality  of  the 
strategies  in  each  of  the  proposed 
performance  agreements,  for  making 
adequate  yearly  progress  and  for 
enhancing  State  and  local  education 
priorities.  In  determining  the  quality  of 
these  strategies,  the  Secretary  considers 
the  extent  to  which — 

(i)  The  strategies  that  the  SEA 
proposes  for  consolidating  and  using 
funds  under  the  scope  of  the  State-Flex 
authority  and  for  directing  how  LEAs  in 
the  State  will  use  funds  under  section 
5112(a)  of  the  ESEA  will  likely  assist  the 
State  in  meeting  its  definition  of 
adequate  yearly  progress  and  in 
advancing  its  education  priorities. 


(ii)  The  performance  agreements  that 
the  SEA  proposes  to  enter  into  with 
LEAs  in  the  State  will  likely  assist  the 
State  in  meeting  its  definition  of 
adequate  yearly  progress  and  in 
advancing  its  education  priorities. 

(iii)  The  strategies  in  each  of  the 
proposed  performance  agreements, 
especially  the  strategies  for 
consolidating  and  using  funds  under  the 
scope  of  the  agreements,  will  likely 
assist  each  affected  LEA  in  meeting  the 
State's  definition  of  adequate  yearly 
progress  and  specific,  measurable  goals 
for  improving  student  achievement  and 
narrowing  achievement  gaps. 

(iv)  The  State-Flex  proposal  and  each 
of  the  proposed  performance  agreements 
represent  a  coherent,  sustained 
approach  for  meeting  the  purposes  of 
the  State-Flex  program. 

(v)  The  timelines  for  implementing 
the  strategies  in  the  State-Flex  proposal, 
including  timelines  in  the  proposed 
performance  agreements,  are  reasonable. 

(c)  Quality  of  the  Management  Plans. 
The  Secretary  considers  that  quality  of 
the  management  plans  that  the  SEA  and 
affected  LEAs  would  follow  in 
implementing  State-Flex  activities.  In 
reviewing  the  quality  of  the 
management  plans,  the  Secretary 
considers  the  extent  to  which — 

(i)  The  SEA  will  provide  effective 
technical  assistance  and  support  to 
LEAs  with  performance  agreements. 

(ii)  The  SEA  and  each  LEA  with  a 
performance  agreement  will  use 
disaggregated  student  achievement  data 
and  data  on  other  academic  indicators 
to  manage  their  proposed  activities,  to 
monitor  their  own  progress  on  an 
ongoing  basis,  and  to  make  appropriate 
adjustments  to  their  implementation 
strategies. 

(iii)  The  SEA  will  monitor  LEA 
activities  under  each  of  the  performance 
agreements,  evaluate  the  effectiveness  of 
each  agreement,  and  propose 
modifications  to  LEA  activities  or  to  the 
agreements,  as  appropriate. 

(d)  Adequacy  of  the  Resources.  The 
Secretary  considers  the  adequacy  of  the 
resources  for  the  grant  of  State-Flex 
authority  and  the  proposed  performance 
agreements.  In  considering  the  adequacy 
of  the  resources,  the  Secretary  considers 
the  extent  to  which  — 

(i)  The  funds  that  the  SEA  proposes 
to  consolidate  under  the  grant  of  State- 
Flex  authority  are  adequate  to  support 
the  strategies  that  it  seeks  to  implement 
with  these  funds. 

(ii)  The  funds  that  each  LEA  would 
consolidate  under  its  respective 
performance  agreement  are  adequate  to 
support  the  strategies  in  its  agreement. 

(iii)  The  SEA  will  coordinate  the 
activities  supported  with  funds 
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consolidated  under  its  grant  of  State- 
Flex  authority  with  activities  funded 
with  other  resources  to  meet  the 
purposes  of  the  State-Flex  initiative. 

(iv)  Each  LEA  with  a  performance 
agreement  will  coordinate  the  activities 
supported  with  funds  consolidated 
under  its  agreement  with  activities 
funded  with  other  resources  to  meet  the 
purposes  of  the  agreement. 

(v)  The  costs  that  the  SEA  and 
affected  LEAs  will  incur  under  the  grant 
of  State-Flex  authority  and  the  proposed 
performance  agreements  are  reasonable 
in  relationship  to  the  goals  that  will  be 
achieved. 

in.  Proposed  Competition  Schedule 

In  the  notice  proposing  application 
requirements  and  selection  criteria  for 
the  Local-Flex  program  (67  FR  8442- 
8444),  the  Secretary  announced  that  the 
Department  intends  to  conduct  two 
Local-Flex  competitions  and  two  State- 
Flex  competitions.  The  Secretary 
received  no  comments  on  the  two- 
staged  processes  for  these  flexibility 
programs. 

The  Secretary  plans  to  publish  a 
notice  inviting  applications  for  the  first 
round  of  State-flex  applications  during 
June  2002.  Those  applications  would  be 
due  on  October  1,  2002.  Under  the 
application  requirements  that  are 
proposed  above,  an  SEA  seeking  State- 
Flex  authority  at  that  time  would  be 
required  to  submit,  among  other  things, 
evidence  that  the  State  has  established 
a  definition  of  adequate  yearly  progress 
that  meets  the  requirements  in  section 
1111(b)(2)(B)  of  the  reauthorized  ESEA, 
unless  the  SEA  has  already  submitted  to 
the  Department  evidence  that  the  State 
has  already  established  an  AYP 
definition  that  meets  the  new  statutory 
requirements.  The  SEA  would  also  have 
to  submit  its  strategies  for  consolidating 
funds,  and  proposed  performance 
agreements  with  not  fewer  than  four, 
nor  more  than  ten,  LEAs. 

The  Secretary  proposes  to  grant  three 
to  four  SEAs  .State-Flex  authority  in  the 
initial  competition,  and  would  award 
the  remaining  State-Flex  slots  in  a 
subsequent  competition  that  would  be 
announced  later  this  year. 

The  Secretary  invites  comments  on 
whether  this  competition  schedule  is 
reasonable  and  provides  SEAs  with 
sufficient  time  and  opportunity  to  seek 
State-Flex  authority  in  light  of  the  new 
Title  I  requirements. 


Executive  Order  12866 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order,  we  have 
assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
the  notice  are  those  resulting  from 
statutory  requirements  and  those  we 
have  determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice,  we  have 
determined  that  the  benefits  justify  the 
costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Summary  of  Potential  Costs  and 
Benefits:  It  is  not  anticipated  that  the 
application  requirements  proposed  in 
this  notice  will  impose  any  significant 
costs  on  applicants.  Since  these 
regulations  provide  a  basis  for  the 
Secretary  to  grant  State-Flex  authority  to 
up  to  seven  SEAs,  giving  the  SEAs  the 
flexibility  to  consolidate  certain  Federal 
education  funds,  direct  LEAs'  use  of 
funds  imder  part  A  of  title  V  of  the 
ESEA,  and  enter  into  performance 
agreements  with  four  to  ten  LEAs.  the 
regulations  would  not  impose  any 
unfunded  mandates  on  States  or  LEAs. 
The  benefits  of  the  program  are 
described  in  the  SUMMARY  section  of 
this  notice. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  the 
requirements  in  this  notice  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  small  entities  affected  by  this  notice 
would  be  small  LEAs.  Since  the 
Secretary  is  authorized  to  grant  State- 
Flex  authority  only  to  seven  SEAs,  and 
each  of  those  SEAs  must  enter  into 
performance  agreements  with  four  to  ten 
LEAs.  the  requirements  proposed  in  this 
notice  will  not  affect  a  significant 
number  of  LEAs.  In  addition,  these 
requirements  are  minimal  and  are 
necessary  to  ensure  effective  program 
management. 

Federalism 

Executive  Order  13132  requires  us  to 
ensure  meaningful  and  timely  input  by 
State  and  local  elected  officials  in  the 
development  of  regulatory  policies  that 


have  federalism  implications, 
"Federalism  implications  "  means 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Although  we  do 
not  believe  these  proposed  application 
requirements  and  selection  criteria 
would  have  federalism  implications  as 
defined  in  Executive  Order  13132.  we 
encourage  State  and  local  elected 
officials  to  review  them  and  to  provide 
comments. 

Paperwork  Reduction  Act  of  1995 

This  document  contains  proposed 
data  requirements.  The  feedback 
received  on  these  data  requirements  will 
eventually  result  m  a  new  information 
collection  and  will  be  under  the  review 
of  the  Office  of  Management  and  Budget 
(0MB)  until  0MB  approves  the  data 
requirements  at  the  time  of  the  final 
notice. 

If  you  want  to  comment  on  the 
proposed  information  collection 
requirements,  please  send  your 
comments  to  Mr.  Charles  Lovett.  Office 
of  School  Support  and  Technology 
Programs.  U.S.  Department  of 
Education,  400  Marvland  Avenue.  SW.. 
room  3E241.  Washington.  DC  20202. 
Electronic  Access  to  this  Document:  You 
may  view  this  document,  as  well  as 
other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  .^dobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wt\-h: ed.gov/ 
legisla  tion  /FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC.  area  at  (202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  vt-vi-v^-.access. gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C,  7311  et  seq. 
Dated:  April  17.2002, 
Susan  B.  Neuman. 

Assistant  Secretary  for Elementar}'  and 
Seconder}'  Education. 
[FR  Doc    02-9808  Filed  4-19-02;  8:45  am) 
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Proclamation  7542  of  April  17,  2002 

Death  of  Byron  'R.  White 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  a  mark  of  respect  for  the  memory  of  Byron  R.  White,  retired  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  1  hereby  order,  by  the 
authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  that  the  flag  of  the  United  States  shall  be 
flown  at  half-staff  on  the  day  of  his  interment.  On  such  day  the  flag  shall 
be  flown  at  half-staff  until  sunset  upon  all  public  buildings  and  grounds, 
at  all  military  posts  and  naval  stations,  and  on  all  naval  vessels  of  the 
Federal  Government  in  the  District  of  Columbia  and  throughout  the  United 
States  and  its  Territories  and  possessions:  and  at  all  U.S.  embassies,  legations. 
consular  offices,  and  other  facilities  abroad,  including  all  militarv-  facilities 
and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  April,  in  tjie  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-sixth 
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At  the  end  of  each  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  b\ 
the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 

12473  (See  EO 

13262) 18773 

13262 18773 

Proctainations: 

7536 17599 

7537 17601 

7538 17905 

7539 18083 

7540 19097 

7541 19099 

7542 19633 

Administrative  Orders: 
Presidential 

Determinations 
No.  2002-12  of  Apnl  1, 

2002 18461 

5  CFR 

410 15463 

550 15463,  19319 

551 „ „ 15463 

630 15463 

1600 17603 

1650 17603 

7CFR 

300 18463 

301 18463.  18464 

318 18463 

319 18463 

353 18463 

400 16285 

401 16285 

403 16285 

405 16285 

406 16285 

409 16285 

414 16285 

415 16285 

416 16285 

422 16285 

425 16285 

430 16285 

433 16285 

435 16285 

437 16285 

441 16285 

443 16285 

445..... 16285 

446 16285 

447 16285 

450 16285 

451 16285 

454 16285 

455 16285 

456 16285 

458 16285 

916 16286 

917 16286 

989 15707 


ce  of  the  Federal  Register 
Sections  Affet:ted  (LS.^.i,  which 
documents  published  since 

1030 19507 

1210 17907 

1280 17848 

1703 16011 

1714 16969 

1951 19101 

3565 16969 

Proposed  Rutes: 

28 19357 

354 19524 

500 17301 

905 15339 

920 15339,  18517 

927 „ 15747 

1205 15495 

1219 17018 

1710 17018 

8  CFR 

214 18062 

236 19508 

241 19508 

248 „..„ 18062 

286 15333 

Proposed  Rutes: 

214 18065 

235 _ 18065 

248 18065 

286 15753 

9  CFR 

53   17605 

72  17605.  18466 

94  15334 

113 15711 

Proposed  Rules: 

Ch   III 15501 

97 19524 

130 19524 

113 16327 

10  CFR 

20     16298 

Proposed  Rules: 

50   16654 

170 17490 

171 17490 

430  17304 

710 16061 

824  15339 

12  CFR 

3 16971 

208  16971 

225    16971 

226  16980 

264a 15335 

304    18793 

325    16971 

567   16971 

609   16627 

611  17907 
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614 17907 

620 16627 

951 18796 

965  18806 

1750 19321 

563b 17230 

574 17230 

575 -17230 

13CFR 

PrapoMd  RuIm: 

121 16063,  17020,  19317 

i4cni 

23     18807 

39  15468,  15470,  15472, 

15473.  15475,  15476,  15714, 
15717,  16011,  16963,  16987, 
16891,  16994,  17279,  17917. 
17923,17929,17931,17934. 
16810,  18813.18815,  19101. 
19104,  19322.  19327.  19511 

71    15478,  15479,  18059, 

18467,  18817,  19107,  19108, 
19330,  19514 

97      16013.  16014 

330    ■»8468 

Ch.VI 17258 

1300 17258 

1310 17258 

PrapoMdRulM: 

Ch.l 19534 

25 16329,16656 

39  15755,  15758,  15760, 

15762,  15763,  16064,  16067, 

16069,  16330,  16331,  16333, 

16335,  17305.  17306,  18141, 

19132,  19134 

71  15502,  15503,  15504, 

18517,  19135 
382 17308 

16CFR 

305  17936 

312 18818 

Proposed  RuIm: 

310 15767 

17CFR 

PropoMd  RuIm: 

3  19358 

275 19500 

279 19500 

18CFR 

Proposed  Rules: 

Ch.l 16071 

284 19136 

19CFn 

181 15480 

191 16634 

Proposed  Rules: 

141  16664 

142 16664 

20CFR 

Proposed  Rules: 

404 19138 

21  CFR 

173 15719 

201 16304 

330 16304 


331 16304 

341  „...16304 

346  16304 

355'.:: 16304 

358 16304 

369 16304 

510 17282 

520 17284 

522    17282,  18085,  18086 

701 „...16304 

Propoeed  Rules: 

184 18834 

212       15344 

872 16338 

22  CFR 

41      18821 

62 17611 

Proposed  Rules: 

213 17655 

24  CFR 

3284 18398 

50         194M 

1005 19492 

26  CFR 

1        „ 18988 

54"       18988 

602 „. 18988 

Proposed  Rules: 

1      ...17309,  18834,  18835 

301 18839 

27  CFR 

20       17937 

40  19332 

252 18086 

Proposed  Rules: 

4 17312 


28  CFR 

89 


.17027 


29  CFR 

1926 18091 

1979     15454 

2520"'....! 17264 

2700 18485 

4022 16950.  18112 

4022B 16950 

4044 16950,  18112 

Proposed  Rules: 

552     16668,  17760 

1926 18145 

30  CFR 

75  18822 

201 19109 

206 19109 

212  19109 

216 19109 

217  19109 

218 19109 

219  19109 

220 19109 

227  19109 

228 19109 

230 19109 

241  19109 

243 19109 

Proposed  Rules: 

58  19140 

72 19140 

936 16341 


938 18518 

31  CFR 

210  17896 

Ch.V 16306 

32  CFR 

199 15721,  18114,  18825 

326 17616 

505        17618 

706 18485.  18487,  18488, 

18489,  18490,  18491 

806b 17619 

935 16997 

Propoeed  Ruiss: 

199 17948,19141 

33  CFR 

100   17621,  17622 

117  18492.  19113 

140 18493 

165 15484,15744,16016. 

17284,  17667,  18523.  19333 
PropoMd  Ruiss: 

100 17665 

117  16016,  18521 

147 -15505 

165 15507,  16668,  17314, 

19142,  19144,  19365,  19367 
167 18527 

34  CFR 

Proposed  Rules: 

34 18072 

36  CFR 

703 16018 

1254 17286 

Proposed  Rules: 

1190 15509 

1191 15509 

1253 18146 

37  CFR 
Proposed  Rules: 

201 18148 

38  CFR 

Ch.  1 16023 

20 16309 

39  CFR 

111     18684 

224 16023 

229       16023 

230'' 16024 

233 16023 

266 16023 

273 16023 

Proposed  Rules: 

111 18842 


40  CFR 

52 15335,  15336, 

16638,  16640,  16642, 

17007,  17286,  17624, 

18115,  18493,  18497, 

19337 


62 

63 15486,  16317, 

16614,  17762 

81  16646,  17939 

148 

180... 15727,  16027, 

19114,  19120 


16026, 
16644, 
17939, 
19335, 
19515 
.17944 
16582, 
17824 
, 19337 
.16262 
17631, 
, 19339 


261 16262 

268 16262,  17119 

271   16262,  17636,  19517 

300 19130 

302 16262 

721         17643 

745". 15489 

Proposed  Rules: 

9^       17122 

51  "   17954.  18528 

52 15345,  16669,17317. 

17669.  17954,  17955,  18149, 
18528,  18547,  19148,  19369 

55  17955 

62     17321.  17961 

63 15510.15674,16154, 

16343.  16625.  17492 

70   15767 

81 17955 

96      17964 

97        17954 

122: 17122 

123 17122 

124 17122 

125 17122 

141     19030 

180   16073,  18150 

228 15348 

261 18528 

262    18528 

264 18528 

265 18528 

270 18528 

721 16345 

1603 18870 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 


42  CFR 

68c 


.17650 


43  CFR 

423 -19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 


44  CFR 

64 


.16030 


45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 18846 

2552 18847 

46  CFR 

Proposed  Rules: 

356 18547 

540 19535 
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47CFR 

0 18827 

1  16647,  17009,  18827 

2 17009,  17288 

11 18502 

25 17288 

26 17009 

36 17013 

52 16322 

54 15490,  17014 

61 17009 

63 18827 

69 15490,  17009 

73 15493,  15735,  15736, 

16651,  16652,  17014,  17654, 
18832 

74 16652 

76 17015 

87 17288 

90 16652 

Proposed  Rules: 

0 18560 

1  17036,  17325,  18560 

2 16683,  17038 


25 16347 

52 16347 

61 17036 

69 17036 

73 15768,  15769.  16350. 

16351.  16673.  16706.  17041. 

17669.  17670,  17963.  19151. 
19152 

74 16683 

76 18848 

80 16683 

90 16351.  16683 

97 16683 

48CFR 

1823 17016 

1836 17016 

1852 17016 

Proposed  Rules: 

27  17278 

52 17278 

203 18160 

208 15351 

216 , 15351 


225 


18161 


49CFR 

171 15736 

172 15736 

173 ■'5736 

174 15736 

176 15736 

178 '5736 

180 15736 

229 16032 

232 17556 

533 16052 

571 19343  19518 

659 '5725 

Proposed  Rules 

171 15510 

172 15510 

173 15510 

175 15510 

191 16355 

192 16355 

195 16355 

533 19536 


567 '5^69 

571 -5-69 

574 -5^69 

575  ■5'69 

50  CFR 

■'7    1533"-  '6356 

223  -8833 

229 '5493 

600  -  6338 

660  '5338    '6322  '6323 

18"7  -85'2 

679  16326  ■e'29 

Proposed  Rules 

'7     15856,  16492  185~2 

92    -6^0- 

216  193^0 

600     155'6  '9'52  '9'54 

622 16359 

635 1^349 

648 16079  16362 

654  19155 

660     i~353  ''354  18576 

679 15517 


iv 
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REMINDERS 

The  items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  APRIL  22,  2002 


AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Appeals  of  adverse 
decisions  made  by  Risk 
Management  Agency, 
procedures:  published  3- 
22-02 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Administrative  regulations: 
Appeals  of  adverse 
decisions  made  by  Risk 
Management  Agency; 
procedures;  published  3- 
22-02 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Ratites  and  squabs; 
mandatory  inspection; 
published  3-22-02 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection.  Packers 

and  Stockyards 

Administration 

Fees: 

.  Official  inspection  and 
weighing  services; 
published  3-21-02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea/Aleutian 
Islands  crab;  Western 
Alaska  Community 
Development  Quota 
Program;  published  3- 
22-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Kentucky;  published  2-21- 
02 
Air  quality  implementation 
plans;  vA\  approval  and 


promulgation,  various 

States,  air  quality  planning 

purposes;  designation  of 

areas 

Massachusetts;  published  2- 

19-02 
Montana;  published  2-21-02 
Air  quality  implementation 
plans   approval  and 
promulgation;  various 
States 
Minnesota;  published  2-21- 

02 
Missoun;  published  2-21-02 
Ohio;  published  2-21-02 
Utah;  published  2-21-02 
Hazardous  waste: 
Corrective  Action 
Management  Units; 
published  1-22-02 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  2-19- 
02 
National  priorities  list 
update;  published  2-19- 
02 
National  pnorities  list 
update   published  2-20- 
02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

South  Carolina:  published  3- 
11-02 
Television  stations;  table  of 

assignments 

Colorado,  published  3-12-02 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
National  Flood  Insurance 

Program: 

Public  entity  insurers;  pilot 
proiect:  published  3-22-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Assets  for  Independence 
Demonstration  Program; 
individual  development 
accounts  for  low  income 
individuals  and  families; 
correction;  published  4-22- 
02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Ajnwonhiness  directives: 
Boeing,  published  3-18-02 
Sikorsky:  published  3-18-02 
SOCATA-Groupe 

AEROSPATIALE; 

published  3-11-02 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 
Cotton  Board  Rules  and 
Regulations;  amendment; 
comments  due  by  5-2-02; 
published  4-2-02  [FR  02- 
07919] 
Pears  (winter)  grown  in— 
Oregon  and  Washington; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
07918] 
Potatoes  (Irish)  grown  in— 
Colorado;  comments  due  by 
4-30-02;  published  3-1-02 
[FR  02-04706] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Adnf.nistration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
'    Exclusive  Economic 
Zone — 

North  Pacific  Groundfish 
Observer  Program; 
comments  due  by  5-2- 
02;  published  4-2-02 
[FR  02-07930] 
Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources  and  Gulf  of 
Mexico  reef  fish; 
comments  due  by  4-29- 
02;  published  2-27-02 
■    [FR  02-04672] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  pemnits; 
comments  due  by  4-30- 
02;  published  4-18-02 
[FR  02-09327] 
West  Coast  States  and 
Westem  Pacific 
fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08691] 
Pacifk;  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08690] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 


comments  due  by  4-29-02; 
published  2-26-02  [FR  02- 
03515] 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
National  Industrial  Security 
Program;  security 
amendments;  comments 
due  by  4-29-02;  published 
3-28-02  [FR  02-07298] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Asset  retirement  obligations; 
accounting  and  reporting; 
technical  conference; 
comments  due  by  4-29- 
02;  published  4-4-02  [FR 
02-08133] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  transport 
reduction — 
Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  mies; 
response  to  court 
decisions;  comments 
due  by  4-29-02; 
published  4-12-02  [FR 
02-08929] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations; 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07939] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07940] 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  4-29-02;  published 
3-15-02  [FR  02-06153] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  4-29-02;  published 
2-26-02  [FR  02-04403] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments; 
Michigan;  comments  due  by 

4-29-02;  published  3-11- 

02  [FR  02-05709] 
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Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
4-29-02:  published  4-5-02 
[FR  02-08254] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program:  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04321] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fire  prevention  and  control: 
Firefighters  Assistance  Grant 
Program;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04388] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Ambulance  services  fee 
schedule  and  physician 
certification  requirements 
for  coverage  of 
nonemergency  ambulance 
services;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04548] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Newcomb's  snail; 
comments  due  by  4-29- 
02:  published  3-29-02 
[FR  02-07724] 
Various  plants  from  Lanai, 
HI;  comments  due  by 
5-3-02;  published  3-4-02 
[FR  02-04335] 
Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  5-1-02; 
published  3-19-02  [FR  02- 
06527] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
$3.00  immigration  user  fee 
for  certain  commercial 
vessel  passengers 
previously  exempt; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
08011] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 


Approved  spent  fuel  storage 
casks:  list;  comments  due 
by  4-29-02;  published  2- 
11-02  [FR  02-03228] 
STATE  DEPARTMENT 
Consular  services:  fee 
schedule:  comments  due  by 
4-29-02;  published  3-28-02 
[FR  02-06863] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Beverly.  MA;  safety  zone; 
comments  due  by  5-1-02: 
published  3-25-02  [FR  02- 
07002] 
Cumberland  Bay.  NY,  safety 
zone:  comments  due  by 
5-2-02;  published  4-2-02 
[FR  02-07915] 
Groton  Long  Point  Yacht 
Club.  CT:  safety  zone; 
comments  due  by  4-29- 
02;  published  3-29-02  [FR 
02-07572] 
Nahant  Bay,  Lynn,  MA: 
safety  zone;  comments 
due  by  5-1-02;  published 
3-20-02  [FR  02-06762] 
Willamette  River,  OR; 
security  zone;  comments 
due  by  5-2-02:  published 
3-18-02  [FR  02-06361] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
compensation  procedures; 
comments  due  by  4-30- 
02;  published  4-16-02  [FR 
02-09243] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07995] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Boeing;  comments  due  by 
4-30-02:  published  3-1-02 
[FR  02-04888] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
5-2-02;  published  3-18-02 
[FR  02-06332] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Bombardier,  comments  due 
by  4-29-02:  published  3- 
28-02  [FR  02-07409] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier  comments  due 

by  4-29-02,  published  4-3- 

02  [FR  02-07994] 
Fokker.  comments  due  by 

4-29-02,  published  3-28- 

02  [FR  02-07429] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fokker:  comments  due  by 

5-2-02:  published  4-4-02 

[FR  02-08172] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Israel  Aircraft  Industnes. 

Ltd  ;  comments  due  by  5- 

3-02.  published  4-3-02 

[FR  02-07750] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives' 
McDonnell  Douglas, 
comments  due  by  4-29- 
02,  published  3-14-02  [FR 
02-06097] 
MT-Propeller  Entwicklung 
GMBH:  comments  due  by 
4-29-02.  published  2-27- 
02  [FR  02-04587] 
Rolls-Royce  pic.  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04367] 
Saab:  comments  due  by  4- 
29-02:  published  4-3-02 
[FR  02-07992] 
Special  conditions — 
Lancair  Co   Model  LC40- 
550FG-E,  comments 
due  by  4-29-02: 
published  3-28-02  [FR 
02-07503] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Meetings 
Motorcoach  safety 
improvements:  public 
meeting:  comments  due 
by  4-29-02:  published  3- 
28-02  [FR  02-07366] 

TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Passenger  civil  aviation 
security  service  fees: 


imposition  and  collection: 
comments  due  by  4-30-02, 
published  3-28-02  [FR  02- 

07652] 

TREASURY  DEPARTMENT 
Customs  Service 

Air  commerce 
Air  cargo  manifest   air 
waybill  number  re-use 
comments  due  by  4-30- 
02   published  3-1-02  [FR 
02-04954] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 

Deductions  and  credits 
disallowance  for  failure  to 
file  timely  return   cross- 
reference   comments  due 
by  4-29-02   published  1- 
29-02  [FR  02-02045] 
Procedure  and  administration 
Agent  tor  certain  purposes 
definition,  comments  due 
by  5-2-02   published  2-1- 
02  [FR  02-02533] 
TREASURY  DEPARTMENT 
Agency  information  collection 
activities 

Submission  for  0MB  review, 
comment  request, 
comments  due  by  4-29- 
02,  published  3-29-02  [FR 
02-07563] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication   pensions. 

compensation   dependency. 

etc 

Accrued  benefits  evidence, 
comments  due  by  5-3-02, 
published  3-4-02  [FR  02- 
05134] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunction 
with    PLUS    (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  httpy/ 
www  nara.gov/fedreg 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law'   (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U  S   Government  Pnntmg 
Office    Washington    DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpo  gov/nara 
naraOOS  html  Some  laws  may 
not  yet  be  available 
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H.R.  1499/P.L.  107-157 

District  of  Columbia  College 
Access  Improvement  Act  of 
2002  (Apr.  4,  2002;  116  Stat 
118) 

H.R.  2739/P.L.  107-158 
To  amend  Public  Law  107-10 
to  authorize  a  United  States 
plan  to  endorse  and  obtain 
obsen/er  status  for  Taiwan  at 
the  annual  summit  of  the 
VVortd  Health  Assembly  in 
May  2002  in  Geneva, 
Switzerland,  and  for  other 


purposes    (Apr   4.  2002;  116 

Stat    121) 

H.R.  3985/P.L.  107-159 

To  amend  the  Act  entitled    An 
Act  to  authonze  the  leasing  of 
restricted  Indian  lands  for 
public   religious,  educational, 
recreational   residential 
business,  and  other  purposes 
requinng  the  grant  of  long- 
term  leases'    approved  August 
9.  1955    to  provide  for  binding 
arbitration  clauses  m  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 


River  Indian  Community.  (Apr. 
4.  2002;  116  Stat.  122) 
Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 


publaws-l.html  or  send  E-mail 
to  listserv@llstserv.gsa.gov 

with  the  following  text 
message; 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  m  the  order  of  CFR  titles,  stock 

numbers,  pnces.  and  revision  dates. 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Pnnting 
Office's  GPO  Access  Service  at  http:/7www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
S1 195.00  domestic.  S298  75  additional  for  foreign  mailing 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved)  (869-048-00001-1) 9.00        Jan   1   2002 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-044-00002-4)  36.00       '  Jan   1   2001 


4  (869-048-00003-8) 

5  Parts: 

1-699  (869-O48-O0004-6) 

70O-1 199  (869-048-00005-4) 

1200-End  6(6 
Reserved)  (869-048-00006-2) 


9.00      -iJan.  1,  2002 


57.00 
47.00 


Jan 
Jan 


2002 
2002 


58  00        Jan   1  2002 


7  Parts: 

1-26  (869-048-00001-1)  41.00 

27-52  (869-048-O0008-9)    .  47.00 

53-209 (869-048-00009-7)  36.00 

210-299 (869-048-000 10-1)  5900 

300-399 (869-048-0001 1-9)  42.00 

400-699 (869-048-000 12-7)  57.00 

700-899 (869-048-000 13-5)  54.00 

900-999 (869-048-000 14-3) 58.00 

1000-1199  (869-048-00015-1) 25.00 

1200-1599  (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8)  61.00 

1900-1939  (869-048-00018-6)  29.00 

1940-1949  (869-048-00019-4)   .  5300 

1950-1999  (869-O48-O0020-8)  47.00 

2000-End (869-048-00021-6)  46.00 


Jan 
Jan 
Jan 


2002 
2002 
2002 
Jan  1.2002 
Jan.  1 .  2002 
Jan.  1  2002 
Jan  1  2002 


Jan. 
Jan. 
Jan 
Jan. 
Jan, 


2002 
2002 
2002 
2002 
2002 


Jan   1  2002 


Jan 
Jan 


2002 
2002 


8  (869-048-00022-4) 

9  Parts: 

1-199  (869-048-00023-2) 

200-End  (869-048-00024-1) 

10  Parts: 

1-50  (869-048-O0025-4) 

•51-199  (869-048-00026-7) 

200-499 (869-048-00027-5) 

500-End  (869-048-00028-3) 

11  (869-048-00029-1)  , 

12  Parts: 

1-199  (869-048-0003O-5) 


200-219 (869-048-00031-3)   . 

220-299 (869-048-00032- 1) 

300-499 (869-048-00033-0)   . 

500-599 (869-048-00034-8)   . 

600-End  (869-O48-O0035-6) 61.00 

13  (869-048-00036-4)  .. 


58  00 

58,00 
56.00 

58,00 
56  00 
44,00 
58,00 

34.00 

30  00 
36.00 
58,00 
45,00 
42,00 


Jan  1  2002 

Jan  1  2002 
Jan  1.2002 

Jan,  1.  2002 
Jan  1.  2002 
Jan  1.2002 
Jan.  1.  2002 

Jan.  1,2002 


Jan, 
Jan. 
Jon 


2002 
2002 
1,2002 
Jan,  1  2002 
Jan,  1,2002 
Jan,  1,2002 


ntJe 


Stock  Number 


Price       Revision  Date 


47,00        Jon,  1.  2002 


14  Parts: 

1-59  (869-048-00037-2) 

60-139 (869-048-00038-1) 

140-199 (869-048-00039-9) 

200-1199  (869-048-00040-2) 

1200-End (869-048-00041-1) 

15  Parts: 

0-299    (869-048-00042-9) 

300-799  (669-048-00043-7) 

800-End   (869-048-00044-5) 

16  Parts: 

0-999   (869-048-00045-3) 

1000-End (869-046-00046-1) 

17  Parts: 

1-199    (869-044-00048-2) 

200-239  (669-044-00049-1) 

240-End  (869-044-00050-4) 

18  Parts: 

1-399    (869-044-00051-2) 

400-End  (869-044-00052-1) 

19  Parts: 

1-140     (869-044-00053-9) 

141-199  (869-O44-00054-7) 

200-End  (869-044-00055-5) 

20  Parts: 

1-399     (869-O44-00056-3) 

400-499  (869-044-00057-1) 

500-End  (869-044-00058-0) 

21  Parts: 

1-99  (869-044-00059-6) 

100-169  (869-044-00060-1) 

170-199  (669-044-00061-0) 

200-299  (869-044-00062-6) 

300-499  (869-044-00063-6) 

500-599  (869-O44-00064-4) 

600-799  (869-044-00065-2) 

800-1299  (869-044-00066-1)  . 

1300-End  (869-044-00067-9) 

22  Parts: 

1-299    (569-044-00068-7) 

300-End  (869-044-00069-5)  . 

23    (869-044-00070-9) 

24  Parts: 

0-199   (669-044-0007] -7) 

200-499  (869-O44-OO072-5) 

500-699  (869-044-O0073-3) 

700-1699  (869-044-00074-1) 

1700-End (869-044-00075-0) 

25  (869-044-00076-6) 

26  Parts: 

§§10-1- 

§§161-1 

§§1.170- 

§§130 

§§140 

§§144 

§§1.50 

§§1.64 

§§185 

§§1908- 

§§1  1001 

§§1.1401- 

2-29  

30-39  

40-49 
50-299 
300-499  . 
500-599  .. 
600-End  . 

27  Parts: 

1-199  


60  (869-044-00077-6) 

69  (869-044-00078-4) 

.300  (869-044-00079-2) 

1  400  (869-044-00080-6) 

1  440  (869-044-00081-4) 

1  500  (869-044-00082-2) 

1  640  (669-044-00083-1) 

1  850  (869-044-00064-9) 

1  907  (869-044-00085-7) 

MOOO  (869-044-00066-5) 

-1  1400  (869-044-00087-3) 

-End  (869-044-00088-1) 

(869-044-00089-0) 

(869-044-00090-3) 

(869-044-00091-1) 

(869-044-00092-0) 

(869-044-00093-8) 

(869-044-00094-6) 

(869-044-00095-4) 


60  00 
58  00 
29  00 
47  00 
41,00 

37  00 

56  00 
40,00 

47.00 

57  00 

45  00 
51.00 

55  00 

56  00 
23  00 

54  00 
53  00 
20.00 

45  00 
5700 

57  00 

3700 
44.00 
45.00 
16.00 
27  00 

44  00 
1500 
52,00 
20  00 

56.00 
42,00 

40  00 

53.00 

45  00 

27  OC 
55  00 

28  00 


43.00 
57.00 

52  00 
4100 
58  00 
45  00 
44.00 

53  00 
54.00 
53.00 
55.00 
58.00 

54  00 
37  OC 
25  00 
23  00 
54  00 
1200 
1500 


JOn 
Jon 
Jon 
Jon 
Jon 

Jon 
Jon 
Jon 

Jon 
Jon 

Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Ap( 

^Apr 

Apr 
Apf 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 


57.00         Apr 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'Apr 
Apr 


2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2001 
2001 
2001 

2001 
2001 

2001 
2001 
2001 

2001 

2001 
2001 

2001 
2001 
2001 
2001 

2001 
2001 

200 ; 

2001 
2001 

2001 
2001 

2001 

2001 

2001 
2001 
2001 
2001 

2001 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


(869-044-00096-2)  5700    Apr  I  2001 
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stock  Number 

(869-044-00097-1) 


THIe 

200-End  

28  Parts: _„„  „^ 

0-42  (869-044-00098-9) 

43.en(j'"." (869-044-00099-7) 

29  Parts: 

(y.99  (869-044-00100-4)  ... 

100-499 (869-044-00 10)-2) 

500-899  (869-044-00)02-1).. 

900-1899  (869-044-00103-9) 

1900-1910  (§§1900  to 

1910,999)  (869-044-00 104-7)  ... 

1910  (§§1910.1000  to 

end)  (869-044-00105-5)... 

191 1-1925       (869-044-00106-3)  ... 

1926  (869-044-00107-1)... 

1927-£nd  ' (869-044-00108-0) 

30  Parts:  _  „ 

1.199  (869-044-00 109-8)  .. 

200-699  (869-044-00110-1)  .. 

700-End  (869-044-00111-7) 

31  Parts: 

0-199  (869-044-00112-8). 

200-End  (869-044-00113-6) 

32  Parts: 

1-39,  Vol.  I 

1-39.  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-044-00114-4)   . 

191-399  (869-044-00115-2) 

40O-629  (869-044-001 16-8) 

630-699  (869-044-001 1 7-9) 

700-799  (869-044-00118-7). 

800-End  (869-044-00119-5) 

33  Parts: 

1-124  (869-044-00 120-9) 

125-199  (869-044-00121-7) 

200-End  (869-044-00122-5) 

34  Parts: 

1-299  (869-044-00123-3) 

300-399  (869-044-00124-1) 

400-End  (869-044-^D0 125-0) 

35  (869-044-00126-8) 

36  Parts 

1-199  (869-044-00127-6) 

200-299  (869-044-00128-4) 

300-End        .'....(869-044-00129-2) 


Price 

26.00 

55.00 
50  00 

45.00 
14.00 
47  00 
33.00 


Revision  Date 

Apr.  1.2001 


July 

July 


2001 
2001 


July  1,  2001 
6  July  1  2001 
'July  1  2001 

July  1,  2001 


55.00        July  1   2001 


37 


(869-044-00130-6) 


38  Parts: 

0-17  (869-044-00131-4) 

V8-End  (869-044-00 132-2) 

39  (869-044-001 33-1)  .. 

40  Parts: 

1-49  (869-044-00134-9) 

50-51  (869-044-00135-7) 

52  (52.01^2.1018)  (869-044-00136-5) 

52  (52.1019-End)  (869-044-00137-3) 

53.59  (869-044-00138-1) 

60(60.i-End)  (869-044-00139-0) 

60  (Apps)  (869-044-00140-3) 

61-62  (869-044-00141-1) 

63(63.1-63.599)  (86SK)44-00 142-0) 

63(63.600-63.1199)  (869-044-00 143-8) 

63  (63.1200-End)  (869-044-00144-6) 

64-71  (869-044-00145-4) 

72-80  (869-044-00146-2) 

81-85    (869-044-00147-1) 

86(86.1-86.599-99)  (869-044-00148-9) 

86  (86.600-1 -End)  (869-044-00149-7) 

87-99  (869-044-00150-1) 


42.00 
20.00 
45.00 
55.00 

52.00 
45.00 
53.00 

32.00 
56.00 

15.00 
19.00 
18.00 
51,00 
57,00 
35.00 
34  00 
42  00 
44.00 

45.00 
55.00 
45.00 

43.00 
40  00 
56,00 

10.00 

34.00 
33  00 
55  00 

45.00 


53.00 
55.00 

37.00 


July  1 

'July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


2001 
2001 
2001 
2001 

.2001 
2001 
2001 


July  1.  2001 
July  1,2001 


2  July  1 

2  July  1 

2  July  1 

*July  1 

July  1 

'July  1 

July  1 

July  1 

July  1 


1984 
1984 
1984 
2001 
2001 
2001 
2001 
2001 
2001 


54.00 

38.00 

50.00 

55.00 

28.00 

53.00 

51.00 

35.00 

53.00 

44.00 

56.00 

26.00 

55.00 

45.00 

52.00 

45.00 

54.00 


Title 


July  1  2001 
July  1  2001 
July  1,  2001 

July  1  2001 
July  1,  2001 
July  1   2001 

'July  1,  2001 

July  1,  2001 
July  1  2001 
July  1  2001 

July  1.  2001 

July  1  2001 
July  1.2001 

July  1  2001 

July  1  2001 
July  1  2001 
July  1  2001 
July  1,  2001 
July  1.2001 
July  1,2001 
July  1.2001 
July  1.2001 
July  1.  2001 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


Stock  Nuint>er 


Price       Revision  Date 


100-135  (869-044-00151-9) 

136-149        (869-044-00152-7)  .. 

150-189  (869-044-00153-5).. 

190-259  (869-044-00154-3)  .. 

260-265  (869-044-00155-1)  .. 

266-299  (869-044-00156-0).. 

300-399  (869-044-00 157-8)  .. 

400-424  (869-044-00158-6).. 

425-699         (869-044-00159-4) 

700-789  (869-044-00 1 60-8)  ., 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1,1-1  to  1-10  3.00 

1.1-11  to  Appendix.  2  (2  Reserved) i3.oo 

3-6 

7  


2001 
2001 
2001 
2001 
2001 
2001 


38.00 
55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 


14.00 
6.00 
4.50 

13.00 
9.50 

13,00 


9  : 

10-17  

18.  Vol.  I.  Parts  1-5  

18.  Vol.  II.  Ports  6-19 \i^ 

18.  Vol,  111,  Parts  20-52  3.TO 

19-100                '^-^ 

1_100     ....(869-044-00162-4) 22.00 

101                           (869-044-00163-2) 45,00 

102-200                     (869-044-00164-1) 33.00 

201-End  ' (869-044-00165-9) 24.00 

42  Parts* 

1.399      ■                 (869-044-00166-7) 51.00 

400-429               (869-044-001 67-5) 59.00 

430.End'"       (869-044-00 168-3) 58.00 


43  Parts: 

1_999  (869-044-00169-1) 

1000-end  (869-044-00170-5) 


45.00 
56.00 


July  1 
July  1 
July  1 
July  1 
July 


2001 
2001 
2001 
2001 
2001 


July  1.  2001 
July  1.2001 
July  1,  2001 
July  1,  2001 
July  1.2001 
July  1,2001 


3  July  1 
3  July  1 


1984 
1984 
3  July  1.  1984 
3July  1.  1984 
3  July  1.  1984 
3  July  1.  1984 
3  July  1.  1984 
3  July  1,  1984 
3  July  1.  1984 
3  July  1,  1984 
3  July  1. 

July  1. 

July  1. 

July  1.2001 

July  1,  2001 


46  Parts:  ,,„ 

1-40                        (869-044-001 7fr-4) 43.00 

41HS9 (869-044-00177-2) 35,00 

70-89                      (869-044-00178-1) 13,00 

90-139 (869-044-00179-9) 41,00 

140-155             (869-044-00180-2) 24.00 

156-165                (869-044-00181-1) 31.00 

166-199  "             (869-044-00182-9) 42.00 

200-499                 (869-044-00183-7) 36,00 

500-End              (869-044-00 184-5) 23,00 


47  Parts: 

0-19  (869-044-00185-3) 

20-39  (869-044-00186-1) 

40-69    "         (869-044-00187-0) 

70-79  (869-044-00188-8) 

80-£nd  (869-044-00189-6) 


55,00 
43.00 
36.00 
58.00 
55,00 


July  1,2001 
July  1.2001 


48  Chapters:  ^„„ 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Parts  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299)  (869-044-00192-6) 53.00 

3-6  ...(869-044-00193-4) 31.00 

7.14 (869-044-00194-2) 51.00 

15-28  ....(869-044-00195-1) 53.00 

29-End  ".'..'. (869-044-00196-9) 38.00 

49  Parts* 

I..99        ■  (869-044-00197-7) 55.00 

100-185  (869-044-00198-5) 60,00 

186-199  "      (869-044-00199-3) 18.00 

200-399  (869-044-00200-1) 60.00 

400-999  (869-044-00201-9) 58.00 

1000-1199  (869-044-00202-7) 26.00 


1984 
2001 
2001 


Oct.  1,  2001 
Oct,  1.2001 
Oct,  1.2001 


44  (869-044-001 71-3) 45.00        Oct 

45  Parts* 

1_199      ■  (869-044-00172-1) 53.00 

200-499  (869-044-00173-0) 31.00 

500-1199  (869-044-00174-8) 45.00 

1200-End      (869-044-00175-6) 55.00 


Oct.  1.2001 
Oct.  1,  2001 

2001 


Oct.  1,  2001 
Oct,  1.2001 
Oct,  1.  2001 
Oct.  1.  2001 

Oct.  1.2001 
Oct.  1,2001 
Oct.  1,2001 
Oct,  1,2001 
Oct.  1.2001 
Oct.  1.2001 
Oct,  1.2001 
Oct,  1,  2001 
Oct.  1,  2001 

Oct,  1,  2001 
Oct.  1,  2001 
Oct,  1,2001 
Oct.  1,2001 
Oct.  1.2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1.2001 
Oct.  1.2001 

Oct,  1.2001 
Oct.  1.2001 
Oct,  1,  2001 
Oct,  1.  2001 
Oct,  1,2001 
Oct.  1,2001 
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IX 


Title 

1200-End 


Stock  Number 

(869-044-00203-5) 


50  Parts: 

1-199  (869-044-00204-3) 

200-599 (869-044-00205-1) 

600-£n<J  (869-044-00206-0) 

CFR  Index  and  Findings 
Aids  (869-044-00047-4) 


Price 

21.00 

63.00 
36.00 
55.00 


Revision  Date 

Oct.  1,  2001 

Oct  1  2001 
Oct.  1,  2001 
Oct.  1,  2001 


56.00        Jan,  1  2001 


Complete  2001  CFR  set .1,195.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

individijal  copies 2.00 

Complete  set  (one-time  moiing)  290.00 

Complete  set  (one-time  moiling)  247.00 


2001 

2000 
2000 
20QG 
1999 


'  Becouse  fitle  3  s  on  annual  compilation,  ttw  volume  and  all  pfevkxjs  volumes 
should  be  retained  as  a  permanenl  reference  source, 

'The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  (or 
Ports  1-39  inclusive.  For  the  lull  text  of  the  Defense  Acquisition  RegutotKXis 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  t  198a  contommg 
those  parts. 

^The  July  I  1985  edition  of  41  CFR  Chapters  1-lM  contains  a  note  only 
for  Chapters  1  to  49  rtclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49.  consuH  Ihe  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containng  those  chapters 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2C0!,  through  January  1.  2002.  Ttie  CFR  volume  issued  as  of  January  1. 
2001  should  be  retained. 

'No  ameodnwnts  to  Itw  volume  were  pronxigated  durw>g  Ihe  peood  April 
1.  2000,  through  April  1,  2001.  Ihe  CFR  voturrw  issued  as  of  April  1.  2000  shoUd 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  dunng  the  period  July 
1.  20m,  through  July  I,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 


INFORMATION  ABOUT  THE  SOPWIMTENOCNT  OF  OOCU-eNTS"  »U»SC«IPTION  SERVICE 

Know  when  to  expect  your  renewal  nodce  and  keep  a  good  thing  coming.  To  keep  our  subscri^on 

the  top  line  of  your  label  as  shown  in  this  example: 


A  reoewa]  nrtice  wiB  be 
seni  approjumaiely  90  days 
bcCDre  tiM  Aowa  date 


/• 


:  ^£2  sm:th2:2j 
:  john  smith 

•  212  main  street 

•  FORSSTVIl.LE    MD    20704 


DEC97  R  1 


A  itiiew»l  notice  will  be 
sent  approxinuuely  90  days 
kclDR  tke  showa  date. 


/• 


flFRDQ  SMITK212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DeC97R  1 


To  be  sure  that  your  service  continues  without  interruption.  P^^^Z^ZIT^ ^Z^^ 
i  ywir^bscriiiion  service  .s  chscontmued,  simply  send  your  mailing  label  from  »y  'f^ ^  !Lice 
s\^i^Srf  Documents.  Washington.  DC  20402-9372  wiA  the  proper  remittance.  Your  service 

will  be  reinstated. 

T«  rhonM  voor  address-  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
SlS^teTof^i^ntnttn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM.  Washmgton. 
DC  20402-9373. 

To  Inquire  about  your  subscription  service:  Please  SEND  YOUR  MADDING  L^EL,  along  with 
yoiT^^^nSTo  the  Su^nntendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Suoenntendent  of  Documents  Subscnption  Order  Form 

^  Ch»rg»yourordar.  ' 

/t%£wy/ 
To  fax  your  orders  (282)  512-2250 

r~l  YES.  enter  my  subscnptioD(s)  as  follows: 


*5468 


PiMoe  your  oidcrs  (202)  512-1800 

subscnptKms  to  Federal  Register  (TR);  mcluding  the  daily  Federal  Register,  monthly  Index  and  Ust 

of  CFR  Sections  Affected  (LSA).  at  S764  each  per  year. 

subscnptions  to  Federal  Register,  daily  only  (FRDO).  at  $699  each  per  year. 


T^  total  cost  of  n,y  order  ts  $ Price  includes  regular  domestic  postage  «h!  handling,  and  is  subject  to  change. 


Iniemational  customers  please  add  25% 


Company  or  penonal  name 
AddiQonal  addrcss/attentioa  Iuk 


lPlea.ic  type  or  pnnt) 


Please  Choose  Method  of  Payment: 

[U  Check  Payable  to  the  Superintendent  of  Documents 
d!  GPO  Deposit  Account        I    I    I    I    I    I    1    I  ~  L I 
d  VISA       [U  MasterCard  Account 


Saeei  >d<fres$ 


Gty.  State.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  dale)  your  order! 


Daytiine  phone  mcluding  area  code 


Purchase  ordei  number  (optional)                                            ^.^     .^ 
MaywcmdejarnaneiWrirassaviflhtilrlDatiiermders?      | |   | — | 


Authonzing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburch.  PA  1S7SO-7Q'54 


icwi 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referrec  to  as  sup  laws  are  the  mitial  publica:o"  c  -eaera 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  ;ne  P'bs  aen: 
Legislative  history  references  appear  on  each  law  Subscription  se^vce  inc;udes  ai:  p_,D  .c  aAS 
issued  irregularly  upon  enactment,  for  the  107th  Congress   is!  Session  2001 

Individual  laws  also  may  be  purchased  from  the  Suoenntenaen'  of  Docjme'-ts 
U  S.  Government  Printing  Office  Pnces  vary  See  Reader  Aids  Section  of  me  ^ede'-ai  Reg^ste- 
for  announcements  of  newly  enacted  laws  or  access  tne  or-.ne  database  a' 
http;//www.access,gpo  gov/nara005  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yll/iS.  enter  my  subscnption(s)  as  follows: 


OnJer  Processing  Case 

*6216 


Charge  your  ord»r 
ft  8  EMsy! 
To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress.  Isi  Session.  :(X)i  tor  $225  per  subscription 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 


Company  or  personal  name 


(Please  type  or  pnnli 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendeni  of  Documents 

I I  GPO  Deposit  Account  '     |     '     i     I    "1     '  -  ~] 

I I   VISA       I I  MasterCard  Account 


City.  State.  ZIP  code 


_l        I  Credit  card  expiration  daic) 


Thank  you  for 
your  order.' 


Daytime  phone  including  area  code 


Purchase  crder  number  (optional) 

YES  NO 

May  we  make  your  nmeMdnssavrfaMe  to  other  mSers?      [^  |     | 


Authonzing  signalurt 

Mail  To:  Superintendent  of  Documenus 

P.O  Box  3''1954.  Pittsburgh.  PA  15250-^954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  m 
24x  microfiche  format  and  mailed  to 
subscritjers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  cun-ent 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  S264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued);  $298.00 


Supennicndent  of  Documents  Subscription  Order  Form 


*  5419 


Chargo  your  onier. 
It's  Easy!- 

n  YES  enter  the  followine  indicated  subscnpnon  in  24x  m.erof.ehe  lormat:  To  fax  your  orders  (202)  512-2250 

' —  ^  Phone  your  orders  (202)  512-lsw 

Federal  Register  ( M  f->  R )  □  One  year  at  $264  each 

n  Six  months  at  $132.00 


Code  of  Federal  Regulations  (CFRM7 


One  year  at  $298  each 


The  total  cost  ot'  my  order  is  S — 

International  customers  please  add  25<7c. 


Companv  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
Please  Choose  Method  of  Payment: 

en  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Please  lype  or  pnnt) 


a 


Addiiional  addrcsv/jttcniion  line 


I     I  VISA       CH  MasterCard  Account 


Streci  addre'-s 


3 


Cit\.  State.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Dastimc  phone  including  area  code 


Purchase  order  numher  I opiion.ii'                                               ^j,,,     ,^jj 
May  we  make  your  name/address  avaflaNe  to  otfier  mailers?      | ]    | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


t^il 


^£>tx-^>9:i^*.^^ 


MrtU/^.    ^W 


Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)    $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)    $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)    $65.00 

199S 

(Book  I) $66.00 

1996 

(Book  II)   $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II)    $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II)    $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II)   $63.00 

Published  by  the  OfRce  of  the  Federal  Regisier, 
National  Archives  and  Records  Admimstranon 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA 


Now  Available  Online 

through 

GPO  Access 

A  Sen' ice  of  the  U.S.  Government  Printing  Ojfice 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Keeping  America 
Informed 

.  .  .electronically! 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://www.  access.  gpo.gov7su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice;  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax :  ( 202 )  5 1 2- 1 262  ( 24  hours  a  day,  7  day s  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


iRcv.  4/:3) 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  v^hcre  to  go  and 
who  to  contact  abcut  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes 

Of  significant  histoncal  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  .March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Supenntendent  of  Documents  Publications  Order  Form 


i^eucATioNs  *  DfCboocvs  •  elecronc  prooucts 
OffJef  Pr-ocesstng  Code 

*7917 


Charge  your  order 
Its  Easy! 

To  fax  your  orders  (202i  512-2250 
Phone  your  orders  (202)  512-1800 


I — I    I  ti^.  please  send  me copies  of  The  United  States  Government  Manual  ;(K)i  :(¥):, 

S/N  069-«K)-00 134-3  at  $4 1(  $5 1.25  foreign  i  each. 

Total  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  handling  and  i^  subject  to  change 

Please  Choose  Method  of  Pa>ment: 

I I   Check  Payab.e  to  the  Superintendent  of  Document- 

1 I   GPO  Deposit  Account  _  -  , 

□    N'ISA        EJ   Master<:-ard  Acc 


Company  or  personal  name 


I  Please  type  or  pnnll 


Additional  address/altention  line 


Street  address 


:ount 


City,  Stale.  ZIP  code 


Daytime  phone  including  area  ctxle 


Purchase  order  number  'optional  i 

May  we  make  your  naiiie/addi«5  a>iiilahle  to  ocher  mtders?      Fj   \_\ 


\KS      NO 


C  redii  ^drJ  txpiration  Jalei 


Tfiank  you  for 
your  order! 


Auihonzinj  signature 


9/01 


Mail  To:   Supenntendcn;  o!  D(vumenis 

PO,  Box  3"7|954,  Pittsburgh.  PA  15;5(>-'^5-i 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilal ion  of 

Presidential 
Documents 


U 


\ 


^,.:K'-^ 


Monday.  January  13,  1<J*J7 
Viiliim^33— Niuiibcr  2 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


VISA 


Ortler  Pi-ocess'og  Code 

*  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I     I  YES.  please  enter 


one  year  subscriptions 


for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 


keep  up  to  date  on  Presidential  activities. 

n  S151{X)  First  Class  Mail         Q   $92.(X)  Regular  Mail 
The  total  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  handUng  and  is  subject  to  change. 


International  customers  please  add  25'^:c 


Company  or  personal  name 


(Pka.se  type  or  pnm) 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I     !     LI     I     1     1 — I  ~ ' — 1 


.Additional  address/attention  line 


I     I  VISA       LJ  Ma.sterCard  Account 


Street  address 


-1 — r 

_L-1. 


Citv.  State.  /IP  i-'ode 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  ^odc 


Authorizing  signature 


4/00 


Purchase  order  number  I  optional)  yES     NO 

May  we  make  your  name/address  available  to  other  maiJers?      I — I   I — 1 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  FA  15250-7954 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PL  BLICATION  MAY  AFFECT  THE  QL  ALIT\  OF 

THE  MICROFORM  EDITION 


4-23-02 

Vol.  67       No.  ■'8 


Tuesday 
Apr.  23,  2002 


®.      F=^ 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington   DC  2CM02 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use  S300 


PERIODICALS 

Postage  and  Fees  Haid 

U  S  Government  Printing  O^^ice 

::SSN  0097-632t 


BEL?  &  ggb^LL'^''^  ^^^   °^ 
BONNIE  COL VI N 

»=>NN  ARBOR       M3   48106 


B 


481 


4-25-02 

Vol.  67         No.  78 

Pages  19635-20004 


Tuesday 
April  25,  2002 


n 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch   15)  and  the  regulations  of  the  Administrative  Committee  of 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7543  of  April  18,  2002 

National  Crime  Victims'  Rights  Week.  2002 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Thirty  years  ago.  advocates  from  some  of  the  most  cnme-ndden  neighbor- 
hoods of  St.  Louis.  San  Francisco,  and  Washington,  D.C.,  founded  the  Na- 
tion's first  assistance  programs  for  crime  victims.  These  centers  were  estab- 
hshed  in  communities  where  violence  was  common,  and  they  were  clear 
about  their  mission:  to  bring  help.  hope,  and  healing  to  those  who  had 
suffered  the  effects  of  crime.  The  creation  of  these  victim-assistance  programs 
launched  a  movement  that  brought  domestic  violence  shelters,  homicide 
victim  support  groups,  and  rape  crisis  centers  to  help  victims  in  cities 
and  towns  throughout  the  United  States. 

The  crime  victims'  rights  movement  also  brought  changes  in  the  way  the 
criminal  justice  system  treats  and  interacts  with  crime  victims.  In  man\ 
cases,  crime  victims  began  to  be  treated  with  greater  respect  and  to  play 
an  important  role  in  criminal  justice  proceedings. 

In  1982,  President  Ronald  Reagan  assembled  a  task  force  of  nine  national 
leaders  to  travel  the  countrv  and  listen  to  service  providers,  criminal  justice 
professionals,  and  victims.  The  Task  Force's  Final  Report  listed  68  rec- 
ommendations for  meeting  victims'  needs,  including  the  need  for  a  Federal 
constitutional  amendment.  The  momentum  generated  by  this  report  helped 
spur  passage  of  the  Victims  of  Crime  Act  of  1984.  which  now  supports 
thousands  of  assistance  programs  throughout  the  Nation.  The  Victim  and 
Witness  Protection  Act  of  1982  and  other  laws  have  given  victims  of  Federal 
crimes  many  important  rights. 

All  50  States  have  now  passed  victims'  rights  laws,  and  more  than  half 
the  States  have  amended  their  constitutions  to  guarantee  rights  for  crime 
victims.  However,  more  remains  to  be  done  to  secure  victims'  rights.  I 
support  a  Federal  Constitutional  Amendment  to  protect  the  rights  of  victims 
of  violent  crime. 

Our  Nation  has  come  to  realize  the  tragic  toll  that  crime  takes,  and  we 
have  developed  the  resources  to  ease  crime's  physical,  emotional,  and  finan- 
cial impact.  This  support  network,  which  was  already  in  place  on  September 
11,  made  us  better  prepared  to  deal  with  the  unspeakable  pain  and  tragedy 
inflicted  by  the  terrorist  attacks.  Along  with  the  many  firefighters,  law  en- 
forcement officers,  paramedics,  and  rescue  workers  who  responded  in  New 
York,  Washington.  D.C.,  and  Pennsylvania,  hundreds  of  counselors,  chap- 
lains, social  workers,  volunteers,  and  victim  service  providers  came  together 
for  the  common  purpose  of  helping  the  victims,  the  families,  and  our  Nation 

My  Administration  has  made  the  fight  against  crime  a  top  priority  But 
when  a  crime  does  occur.  I  am  dedicated  to  providing  assistance  and  comfort 
to  victims  and  to  ensuring  that  the  rights  of  victims  are  protected.  At 
the  time  of  their  great  trauma,  crime  victims  deserve  nothing  less  than 
our  complete  support. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  21  through  .^pril 
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27  2002.  as  National  Crime  Victims'  Rights  Week.  I  encourage  every  commu- 
nity to  embrace  the  cause  of  victims'  rights  and  services  and  to  advance 
them  in  all  sectors  of  our  society. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  April,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


[FR  Doc.  02-10086 
Filed  4-22-02;  8:45  am] 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S  C   1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

RIN  3245-AE07 

Small  Business  Size  Regulations;  Size 
Standards  and  the  North  American 
Industry  Classification  System; 
Amendment 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Correcting  Amendment. 

SUMMARY:  This  amendment  corrects  the 
small  business  size  standard  for  North 
American  Industry  Classification 
System  (NAICS)  code  482111.  Line-Haul 
Railroads.  The  correct  size  standard  is 
1.500  employees.  This  is  a  technical 
correction  to  the  final  rule  correction 
that  the  Small  Business  Administration 
(SBA)  published  in  the  Federal  Register 
on  September  5.  2000. 

DATES:  Effective  on  April  23,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards.  (202) 
205-6618. 

SUPPLEMENTARY  INFORMATION:  SBA 

published  what  it  believed  was  a 
corrected  table  of  small  business  size 
standards  based  on  industries  as  they 
are  defined  in  NAICS  on  September  5, 
2000  (65  FR  53533-53558).  That  table 
updated  and  replaced  the  table  included 
in  the  final  rule  SBA  published  in  the 
Federal  Register  on  May  15.  2000  (65 
FR  30836-30863).  The  table  of  size 
standards  in  the  May  15,  2000,  final  rule 
included  a  number  of  errors  that 
occurred  during  the  printing  process. 
Because  the  errors  were  significant  in 
nature  and  number,  SBA  believed  that 
merely  listing  the  corrections  was  not 
sufficient.  Therefore,  on  September  5, 
2000,  SBA  published  the  new  table  to 
replace  the  table  found  in  the  May  1 5 , 
2000,  final  rule. 


Corrected  NAICS  482111 

This  amendment  corrects  the  size 
standard  for  NAICS  4821 1 1 .  Line-Haul 
Railroads.  The  May  15.  2000.  final  rule 
represented  the  size  standard  as  S500 
million.  The  correct  size  standard  was 
and  is  1.500  employees.  In  the 
September  5.  2000,  correction.  SBA 
removed  the  dollar  sign  but  overlooked 
correcting  the  numerical  standard  to 
1,500  employees. 

Justification  for  This  Correction 

SBA  had  proposed  to  adopt  NAICS  as 
a  basis  for  size  standards  on  October  22. 
1999.  (64  FR  57187-57286).  In  the 
proposed  rule  SBA  set  five  guidelines 
for  establishing  size  standards  based  on 
NAICS.  The  first  guideline  stated  that  if 
the  NAICS  industr\'  were  related  to  only 
one  Standard  Industrial  Classification 
(SIC)  system  industry  or  to  a  part  of  one 
SIC  industry,  then  the  size  standard 
would  be  the  same  for  the  NAICS 
industry'  as  it  was  for  the  SIC  industry'. 

The  size  standard  for  SIC  401 1 . 
Railroads,  Line-Haul  Operating,  was 
1.500  employees,  NAICS  482111  is 
related  to  SIC  4011  in  its  entirety,  and 
therefore,  SBA's  proposed  rule  applied 
the  same  1.500  emplovee  size  standard 
to  NAICS  482111.  As  stated  above,  there 
were  errors  that  occurred  in  printing  of 
the  final  rule,  and  SBA  overlooked 
correcting  this  particular  size  standard. 

SBA  is  therefore  amending  the 
published  size  standard  for  NAICS 
482111  to  1.500  employees. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement, 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  stated  in  the 
preamble,  SBA  corrects  13  CFR  part  121 
by  making  the  following  correcting 
amendment: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(B). 
637(a).  644(c),  and  662(5):  and  Sec    304,  Pub. 
L,  103^03.  108  Stat.  4175.  4188 

2.  In  §  121.201,  in  the  table  'Small 
Business  Size  Standards  by  NAICS 
Industry,"  under  the  heading  Subsector 


482 — Rail  Transportation,  revise  the 
entry  for  482111  to  read  as  follows: 

§  1 21 .201    What  size  standards  has  SBA 
identified  by  North  American  Industry 
Classification  System  codes? 


Small  Business  Size  Standards  by 
NAICS  Industry 


NAICS 
codes 


Descnption 
(NEC  = 
Not  Else- 
where Clas- 
sified) 


Size  standard  in 
number  of  em- 
ployees or  millions 
of  dollars 


Subsector  482 — Rail  Transportation 

482111  Line-Haul  i  500 

Railroads 


Gar>'  M.  lackson. 

Assistant  Administrator  for  Size  Standards. 
IFR  Dor  02-9797  Filed  4-22-02:  8:45  am] 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-37-AD:  Amendment 
39-12717:  AD  2002-08-09] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-31  Airplane 

agency:  Federal  Aviation 
Administration.  DOT 
ACTION:  Final  rule,  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD)  that  is 
applicable  to  one  McDonnell  Douglas 
Model  DC-9-31  airplane.  This  action 
requires  an  inspection  to  determine  if  a 
certain  alternating  current  (AC)  cross-tie 
relay  is  installed:  replacement  of  a 
certain  AC  cross-tie  relay  with  a  new  AC 
cross-tie  relay;  and  repetitive  cleaning, 
inspection,  repair,  and  testing  of  a 
certain  AC  cross-tie  relay.  This  action  is 
necessar>'  to  prevent  AC  cross-tie  relay 
failures,  which  could  result  in  internal 
arcing  of  the  relay  and  smoke  and/or  fire 
in  the  cockpit  and  cabin.  This  action  is 
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intended  to  address  the  identified 

unsafe  condition. 

DATES:  Effective  May  8,  2002. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  DC9- 
24A193.  Revision  01.  dated  January  15. 
2002,  is  approved  by  the  Director  of  the 
Federal  Register  as  of  May  8.  2002. 

The  incorporation  by  reference  of 
Sundstrand  (Westinghouse)  Overhaul 
Manual  24-20-46.  Revision  8,  dated 
August  15.  1983,  was  approved 
previously  bv  the  Director  of  the  Federal 
Register  as  of  October  26,  2001  (66  FR 
51857.  October  11,  2001), 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  24,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
37-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcominent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-37-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846. 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562) 627-5344; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  previously  received  reports  of  an 
incident  on  a  McDonnell  Douglas  Model 


DC-9  series  airplane  involving  smoke  in 
the  cockpit  and  cabin.  Investigation  of 
the  incident  revealed  that  the  smoke 
was  caused  by  an  internal  phase-to- 
phase  short  circuit  of  the  alternating 
current  (AC)  cross-tie  relay  resulting 
from  migration  of  metallic  dust  from 
electrical  contact  wear  and 
accumulation  of  this  dust.  Operators 
have  reported  other  instances  of  AC 
cross-tie  relay  failure  causing  arcing  in 
the  electrical  panel  area.  An  internal 
phase-to-phase  short  circuit  of  the  AC 
cross-tie  relay  caused  by  migration  and 
accumulation  of  metallic  dust,  if  not 
corrected,  could  result  in  internal  arcing 
of  the  relay  and  smoke  and/or  fire  in  the 
cockpit  and  cabin. 

Other  Relevant  Rulemaking 

The  FAA  previously  has  issued  AD 
2001-20-15,  amendment  39-12463  (66 
FR  51857,  October  11,  2001).  That- AD 
applies  to  certain  Model  DC-9  series 
airplanes  and  MD-88  airplanes,  and 
requires  an  inspection  to  determine  if  a 
certain  AC  cross-tie  relay  is  installed; 
replacement  of  a  certain  AC  cross-tie 
relay  with  a  new  AC  cross-tie  relay;  and 
repetitive  cleaning,  inspection,  repair, 
and  testing  of  a  certain  AC  cross-tie 
relay.  That  AD  refers  to  Boeing  Alert 
Service  Bulletin  DC9-24A193.  dated 
July  31,  2001,  as  an  appropriate  source 
of  service  information  for 
accomplishment  of  certain  required 
actions. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  AD  2001-20-15, 
the  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DC9- 
24A193,  Revision  01,  dated  January  15, 
2002.  The  procedures  described  in 
Revision  01  of  the  service  bulletin  are 
identical  to  those  in  the  original  issue  of 
the  service  bulletin.  However,  the 
effectivity  listing  of  Revision  01  of  the 
service  bulletin  includes  one  additional 
Model  DC-»-31  airplane,  fuselage 
number  (F/N)  0705.  which  is  not  listed 
in  the  original  issue  of  the  service 
bulletin.  Because  the  airplane  with  F/N 
0705  may  be  subject  to  the  same  unsafe 
condition  as  the  airplanes  identified  in 
AD  2001-20-15.  the  FAA  has 
determined  that  it  is  necessary  to  issue 
a  new  AD  to  require  accomplishment  of 
the  actions  described  in  Boeing  Alert 
Service  Bulletin  DC9-24A193.  Revision 
01 ,  on  that  airplane. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 


prevent  AC  cross-tie  relay  failures, 
which  could  result  in  internal  arcing  of 
the  relay  and  smoke  and/or  fire  in  the 
cockpit'and  cabin.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  Revision  01  of  the  service  bulletin 
described  previously,  except  as 
discussed  below.  If  a  certain  AC  cross- 
tie  relay  is  installed,  this  AD  also 
requires  cleaning,  inspecting,  repairing, 
and  testing  the  relay,  per  Sundstrand 
(Westinghouse)  Overhaul  Manual  24- 
20-46,  Revision  8,  dated  August  15, 
1983. 

Difiierences  Between  This  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  procedures  described  in  Boeing 
Alert  Service  Bulletin  DC9-24A193, 
Revision  01.  specify  maintenance  of  P/ 
N  9008D09  series  when  it  is  beyond 
service  interval  limits,  this  AD  does  not 
require  repetitive  maintenance  of  AC 
cross-tie  relays  with  that  P/N  because 
the  unsafe  condition  has  not  been  found 
on  AC  cross-tie  relays  with  that  P/N. 

Determination  of  Rule's  EfiEective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 
Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 
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•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-37-  AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator)'  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'Februar>'  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-09     McDonnell  Douglas: 

Amendment  39-12717^  Ddtket  2002- 
NM-37-AD. 

Applicability:  Model  DC-9-31  airplane, 
fuselage  number  0705.  certificated  in  any 
category. 

Note  1:  The  requirements  of  this  AD  are 
identical  to  those  in  .\D  2001-20-15, 
amendment  39-12463.  which  apiplies  to 
Model  DC-9  series  airplanes  and  MD-88 
airplanes  listed  in  Boeing  .Mert  Service 
Bulletin  DC9-24A193.  dated  July  31.  2001. 

Note  2:  This  .AD  applies  to  the  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D.  For 
an  airplane  that  has  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  inc:lude  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
.■\D;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  arcing  of  the 
alternating  current  {AC)  relay  and  smoke 
and  or  fire  in  the  cockpit  and  cabin. 
accomplish  the  following: 

Inspection 

(a)  Within  90  days  after  the  effective  date 
of  this  .AD.  perform  a  one-time  inspection  to 
determine  if  an  .AC  cross-tie  relay ,  part 
number  (P/N)  914F567-3.  or  Sundstrand 
(Westinghouse)  .AC  cross-tie  relay.  P'N 
914F567-4,  is  installed,  per  Boeing  Alert 
Service  Bulletin  DC9-24A193.  Revision  01, 
dated  lanuary  15.  2002. 

Note  3:  Inspections  and  replacements  done 
before  the  effective  date  of  this  AD  per 
Boeing  .Alert  Service  Bulletin  DC9-24.A193, 
dated  July  31.  2001,  are  ac:ceptabie  for 
compliance  with  the  corresponding  actions 
required  by  paragraphs  (a)  and  (b)  of  this  .AD. 

Replacement  of  Any  AC  Cross-Tie  Relay, 
P/N  914F567-3 

(b)  If  any  AC  cross-tie  relay,  PN  914F567- 
3.  is  found  installed  during  the  inspection 
required  by  paragraph  (a)  of  this  .AD,  within 
90  days  after  the  effective  date  of  this  AD. 
replace  AC  cross-tie  relay.  P/N  914F567-3. 


with  a  Sundstrand  (Westinghouse)  cross-tie 
relay.  P/N  9008D09  series  or  914F567^,  per 
the  Accomplishment  Instructions  of  Boeing 
Alert  Ser\ice  Bulletin  DC9-24.A193,  Revision 
01.  dated  lanuarv  15,  2002 

Maintenance  of  Sundstrand  (Westinghouse) 
AC  Cross-Tie  Relay,  P/N  914F567-4 

(c)  If  any  Sundstrand  (Westinghouse)  AC 
cross-tie  relay.  P/N  914F567-4.  is  found 
installed  during  the  inspection  required  by 
paragraph  (a)  of  this  AD.  clean,  inspect, 
repair,  and  test  the  relay,  per  Sundstrand 
(Westinghouse)  Overhaul  Manual  24-20—46. 
Revision  8,  dated  August  15,  1983.  at  the 
later  of  the  times  specified  in  paragraph  (c)(1) 
and  (c)(2)  of  this  AD.  except  as  provided  by 
paragraph  (d)  of  this  .AD. 

(1)  Within  90  days  after  the  effective  date  • 
of  this  AD. 

(2)  Within  7.000  flight  hours  after 
installation  of  the  Sundstrand 
(Westinghouse)  .AC  cross-tie  relay. 
P/N  914F567-4. 

(d)  For  airplanes  on  which  the  flight  hours 
since  installation  of  any  Sundstrand 
(Westinghouse)  AC  cross-tie  relay.  P/N 
914F567— 4.  cannot  be  determined:  Clean, 
inspect,  repair,  and  test  w'ithin  90  days  after 
the  effective  date  of  this  AD, 

Repetitive  Maintenance  of  Sundstrand 
(Westinghouse)  AC  Cross-Tie  Relay.  P/N 
914F567-4 

(e)  Repeat  the  cleaning,  inspection,  repair, 
and  test  required  by  paragraphs  (c)  and  (d) 
of  this  AD  on  all  Sundstrand  (Westinghouse) 
.AC:  cross-tie  relays.  P/N  914F567-4,  installed 
per  paragraphs  (b)  and  (c)  of  this  AD  at 
intervals  not  to  exceed  7.000  flight  hours, 

Alternative  Methods  of  Compliance 

(f)  .An  alternative  method  of  compliance  or 
adjustment  of  the  c  ompliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  .Aircraft  Certification  Office  (AGO). 
F.A.A,  Operators  shall  submit  theii  requests 
through  an  appropriate  FAA  Principal 
Maintenanc:e  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordanc;e  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  The  actions  shall  be  done  in  accordance 
with  Boeing  .Alert  Service  Bulletin  DC9- 
24A193,  Revision  01.  dated  lanuary  15.  2002; 
and  Sundstrand  (Westinghouse)  Overhaul 
Manual  24-20-46,  Revision  8.  dated  August 
15.  1983:  as  applicable. 

dl  The  incorporation  bv  reference  of 
Boeing  .Alert  Servi(  e  Bulletin  DC9-24A193. 
Revision  01,  dated  (anuary  15.  2002  is 
approved  by  the  Director  of  the  Federal 
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Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Sundstrand  (Westinghouse)  Overhaul 
Manual  24-20-46.  Revision  8.  dated  August 
15.  1983,  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51,  as 

of  October  26.  2001  (66  FR  51857,  October 
11.2001). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division.  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846.  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A  (D800- 
0024);  and  Hamilton  Sundstrand,  4747 
Harrison  Avenue,  P.O.  Box  7002,  Rockford, 
IL  61125-7002;  as  applicable.  Copies  may  be 
inspected  at  the  FA.A,  Transport  .Airplane 
Directorate,  1601  Lind  Avenue,  S\V.,  Renton, 
Washington;  or  at  the  F.AA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakev\ood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
May  8,  2002. 

Issued  in  Renton,  Washington,  on  April  12, 
2002. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  02-9571  Filed  4-22-02;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-72-AD;  Amendment 
39-12725;  AD  2002-08-16] 

R1N2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModel  SA341G,  SA342J,  and 
SA-360C  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments, 

SUMUdARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  the  specified  Eurocopter  France 
(ECF)  model  helicopters.  That  AD 
currently  requires  replacing  each 
affected  unairworthy  main  rotor  head 
torsion  tie  bar  (tie  bar)  with  an 
airworthy  tie  bar  and  revising  the 
limitations  section  of  the  maintenance 
manual  by  adding  a  life  limit  for  certain 
tie  bars.  This  amendment  requires 
additional  revisions  to  the  limitations 
section  of  the  maintenance  manual  by 
further  reducing  the  life  limit  for  certain 


tie  bars.  This  amendment  is  prompted 
by  an  accident  involving  an  ECF  Model 
SA341G  helicopter  due  to  the  failure  of 
a  tie  bar.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
tie  bar.  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  May  8.  2002, 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  24,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No,  2001-SW- 
72-AD.  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address;  9-asvv-adcomments@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111.  telephone  (817) 222-5130, 
fax  (817) 222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
September  21,  2001,  the  FAA  issued  an 
Emergency  AD  (EAD)  2001-19-51  to 
require  replacing  each  affected 
unairworthy  tie  bar,  revising  the 
limitations  section  of  the  maintenance 
manual  by  adding  a  life  limit  for  certain 
tie  bars,  and  specifying  that  certain  tie 
bars  are  not  approved  for  installation  on 
any  helicopter.  That  EAD  was  published 
in  the  Federal  Register  on  November  23, 
2001  (66  FR  58663)  as  Amendment  39- 
12508.  Those  actions  were  prompted  by 
an  accident  involving  an  ECF  Model 
SA341G  helicopter  due  to  the  failure  of 
a  tie  bar.  The  ECF  Model  SA342J  and 
SA-360C  helicopters  have  tie  bars 
identical  to  the  one  that  failed  on  the 
ECF  Model  SA341G  helicopter.  Failure 
of  a  tie  bar  could  result  in  loss  of  a  main 
rotor  blade  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
Direction  Generale  De  L'Aviation  Civile 
(DC AC),  the  airworthiness  authority  for 
France,  notified  the  FAA  of  another 
accident  involving  a  Model  SA341G 
helicopter  due  to  failure  of  the  tie  bar. 

ECF  has  issued  Alert  Telex  Nos. 
01.29R1  and  01,39R1,  both  dated 
December  11.  2001,  which  declare 
certain  tie  bars  unairworthy  and  impose 
a  7-year  life  limit  for  certain  other  tie 
bars  as  a  precautionary  measure 
pending  further  investigation.  The 
DGAC  classified  these  telex  alerts  as 
mandatory  and  issued  AD  Nos.  2001- 
587-041(A)  Rl  and  2001-588-O47(A) 
Rl.  both  dated  December  26.  2001.  to 


ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States, 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  ECF  model 
helicopters  of  these  same  type  designs. 
Therefore,  this  AD  supersedes  AD  2001- 
19-51  to  retain  the  requirement  to 
remove  certain  part-numbered  tie  bars, 
to  add  the  requirement  to  remove 
certain  other  tie  bars  at  specified 
intervals,  and  to  revise  the  limitations 
section  of  the  maintenance  manual  by 
further  reducing  the  life  limit.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  and 
controllability  of  the  helicopter. 
Therefore,  the  actions  previously 
mentioned  are  required  before  further 
flight,  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  33  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  8  work  hours  to 
replace  the  tie  bars,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$13,335  per  helicopter,  assuming  all  3 
tie  bars  are  replaced.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$445,895  ($13,815  per  helicopter). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wrritten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
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under  the  caption  ADDRESSES.  All 

communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
72-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 

§39.13    [Amended] 

2,  Section  39,13  is  amended  by 
removing  Amendment  39-12508, 
Docket  No,  2001-SW-48-AD  (66  FR 
58663)  and  by  adding  a  new 
airworthiness  directive  (AD), 
Amendment  39-12725,  to  read  as 
follows: 

2002-08-16    Eurocopter  France; 

Amendment  39-12725.  Docket  No, 
2001-SW-72-.^D,  Supersedes  AD  No 
2001-19-51,  Amendment  39-12508. 
Docket  No,  2001-SW-48-AD. 

Applicability:  Model  SA341G.  SA342I,  and 
SA-360C  helicopters  with  a  main  rotor  head 
torsion  tie  bar  (tie  bar),  part  number  (P/N): 
341A31-4904-00,  -01,-02,  -03; 
34lA31-4933-00,-01; 
360A31-1097-02,  or  -03,  installed, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  cr 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  tie  bar,  loss  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  aircraft,  accomplish  the 
following: 

(a)  Before  further  flight,  remove  each  tie 
bar,  P/N  341A31-4904-O0,  -01,  -02,  or  -03; 
or  360A31-1097-02  or  -03,  from  service. 

(b)  For  each  tie  bar,  P/N  341A31-4933-00 
or -01: 

(1)  Before  further  flight,  determine  the  date 
of  initial  installation  on  any  helicopter  using 
the  date  of  manufacture  if  the  date  of 
installation  cannot  be  determined. 

(2)  For  each  tie  bar  with  7  or  more  years 
time-in-service  (TIS)  since  initial  installation 
on  any  helicopter,  remove  within  5  hours 
TIS. 

(3)  For  each  tie  bar  manufactured  before 
1995  with  less  than  7  years  TIS  since  initial 


installation  on  any  helicopter,  remove  before 
accumulating  7  years  TIS.  within  300  hours 
TIS,  or  within  1  year,  whichever  occurs  first. 
(4)  For  each  tie  bar  manufactured  in  1995 
or  subsequent  years  with  less  than  7  years 
TIS  since  initial  installation  on  any 
helicopter,  remove  before  accumulating  7 
years  TIS,  within  600  hours  TIS,  or  within  2 
years,  whichever  occurs  first. 

Note  2:  Eurocopter  France  (ECF)  Alert 
Telex  Nos.  01.29R1  and  01  39R1.  both  dated 
December  11,  2001,  pertain  to  the  subject  of 
this  AD, 

(c)  This  AD  revises  the  limitations  section 
of  the  maintenance  manual  by  adding  to  the 
current  life  limit  of  5000  hours  TIS,  the 
following  additional  alternative  life  limits  for 
tie  bars,  P/N  341  A3 1-4933-00  or  341A31- 
4933-01: 

(1)  Seven  years  TIS  from  initial  installation 
on  any  helicopter  or 

(2)  For  tie  bars  manufactured  before  1995, 
a  life  limit  of  300  hours  TIS  or  1  year,  or 

(3)  For  tie  bars  manufactured  m  1995  or 
subsequent  years,  a  life  limit  of  600  hours 
TIS  or  2  years,  whichever  occurs  first. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate  F,'\.^  Operators 
shall  submit  their  requests  through  an  F.^.*i 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group 

(e)  Special  flight  permits  will  not  be 
issued 

(f)  This  amendment  becomes  effective  on 
May  8,  2002 

Note  4:  The  subject  of  this  .\D  is  addressed 
in  Direction  Generale  De  L'.^vlatlon  Civile 
(France)  .\Ds  2001-587-O41(A)  Rl  and  2001- 
588-047(A)  Rl .  both  dated  December  26, 
2001. 

Issued  in  Fort  Worth,  Texas,  on  April  11. 
2002 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service 

IFR  Doc.  02-9728  Filed  4-22-02;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-69-AD;  Amendment 
39-12718;  AD  2002-08-10] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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action:  Final  rule:  request  for 
conunents. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires  a 
one-time  inspection  to  identify  all  alloy- 
steel  bolts  on  the  body  station  1480 
bulkhead  splice,  and  corrective  action  if 
necessary.  This  action  provides  for 
optional  terminating  action  for  certain 
requirements  of  this  AD.  This  action  is 
necessary  to  detect  and  correct  cracked 
or  broken  bolts,  which  could  result  in 
structural  damage  and  rapid 
depressurization  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  May  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  24,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
69-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-69-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for  ^ 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  broken  alloy 
steel  bolts  on  the  body  station  (BS)  1480 
bulkhead  splice  on  Boeing  Model  747 
series  airplanes.  This  splice  coimects 
the  upper  and  lower  pieces  of  the  BS 
1480  bulkhead  and  the  overwing 
longeron.  The  maximum  number  of 
broken  bolts  found  on  an  airplane  was 
10:  that  airplane  was  shown  to  be 
unable  to  withstand  limit  load.  Broken 
splice  bolts  were  found  on  one  airplane 
with  only  6.229  total  flight  cycles  and 
37,440  total  flight  hours.  All  of  the 
broken  splice  bolts  found  on  the 
airplanes  were  made  from  Hll  alloy 
steel,  which  has  been  found  to  be 
susceptible  to  stress  corrosion  and 
consequent  cracking  and  breakage. 
Cracked  or  broken  bolts  on  the  bulkhead 
splice,  if  not  corrected,  could  result  in 
structural  damage  and  rapid 
depressurization  of  the  airplane. 

Related  AD 

AD  2001-11-06,  amendment  39- 
12248  (66  FR  31124,  June  11,  2001), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  requires,  among  other 
things,  repetitive  inspections  to  detect 
cracking  of  certain  areas  of  the  BS  1480 
bulkhead.  AD  2001-11-06  focuses  more 
on  the  skin  splice  plate  and  outer  chord 
splice  fitting  than  the  mating  bolts. 
However,  airplanes  on  which  the 
bulkhead  splice  areas  have  been 
modified  in  accordance  with  AD  2001- 
11-06  are  excluded  from  the 
applicability  of  this  AD.  Also, 
inspections  of  the  bulkhead  splice  area 
in  accordance  with  AD  2001-11-06 
meet  the  inspection  requirements  of  this 
AD.  provided  that  the  bolts  are 
inspected  using  magnetic  particle 
methods  before  they  are  reinstalled. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002, 
which  describes  procedures  for  a  one- 
time inspection  using  a  magnet  to 
identify  all  alloy  steel  bolts  on  the  BS 
1480  bulkhead  splice,  and  an  inspection 
using  torque  test  or  ultrasonic  methods 
of  all  alloy  steel  boUs  to  determine  if 
any  are  cracked  or  broken.  Corrective 
actions  include  replacement  of  any 
cracked  or  broken  alloy  steel  bolts  with 
Inconel  718  bolts;  an  ultrasonic 
inspection — if  emy  bolt  on  the  splice 
was  found  cracked — of  emy  remaining 
alloy  steel  bolt  that  was  inspected  using 
torque  test  methods;  and  repetitive 
inspections  of  the  remaining  serviceable 
alloy  steel  bolts.  The  alert  service 
bulletin  specifies  that  replacement  of  all 
alloy  steel  bolts  on  the  splice  eliminates 


the  need  for  the  corrective  actions  for 
the  alloy  steel  bolts. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  cracked  or  broken 
bolts  on  the  BS  1480  bulkhead  splice, 
which  could  result  in  structural  damage 
and  rapid  depressurization  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  described  previously,  except  as 
described  below. 

Dififerences  Between  AD  and  Alert 
Service  Bulletin 

Although  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  AD  requires  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager.  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring  the  replacement 
of  all  alloy  steel  bolts  on  the  BS  1480 
bulkhead  splice,  which  would  terminate 
the  torque  tests  and  ultrasonic 
inspections  required  by  this  AD. 
However,  the  planned  compliance  time 
for  this  action  is  long  enough  to  provide 
adequate  notice  and  opportunity  for 
prior  public  comment. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conmaent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
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Communications  shall  identih'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2002-NM-69-AD."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  Februar>'  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulator^'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safetv.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gl.  40n,r  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-10     Boeing:  Amendment  39-12718. 
Docket  2002-NM-69-.'\D. 

Applicability:  Model  747  series  airplanes, 
certificated  in  any  category,  line  numbers  1 
through  750  inclusive,  excluding  airplanes 
on  which  the  bulkhead  splice  areas  have 
been  modified  in  accordance  with  Plan  "B" 
of  AD  2001-11-06,  amendment  39-12248. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracked  or  broken 
allov  steel  bolts  on  the  body  station  (BS)  1480 
bulkhead  splice  and  consequent  structural 
damage  and  rapid  depressurization  of  the 
airplane,  accomplish  the  following; 

Inspection 

(a)  At  the  applicable  time  specified  by 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Inspect 
the  BS  1480  bulkhead  splice  to  identify  all 


alloy  steel  bolts  by  using  a  magnet  or,  if 
applicable,  detailed  visual  methods,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-.'i3A2477.  dated  February  28, 
2002. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  bv 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  on  which  the  bulkhead 
splice  inspection  specified  by  AD  2001-1 1- 
06  has  NOT  been  accomplished  within  15 
months  before  the  effective  date  of  this  AD: 
Inspect  within  90  davs  after  the  effective  date 
of  this  AD 

(2)  For  airplanes  on  which  the  bulkhead 
splice  inspection  specified  by  AD  2001-11- 
06  HAS  been  accomplished  within  15 
months  before  the  effective  date  of  this  AD: 
Inspect  within  18  months  since  the  most 
recent  inspection. 

Corrective  Actions 

(b)  For  each  alloy  steel  bolt  found  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  fiight.  inspect  those 
bolts  using  torque  test  or  ultrasonic  methods 
to  detect  cracks  or  breakage,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53.^2477,  dated  February  28,  2002.  except  as 
required  by  paragraph  (e)  of  this  .^D 

(1)  For  each  uncracked  and  unbroken  alloy 
steel  bolt  found:  Repeat  the  inspection 
specified  by  paragraph  (b)  of  this  AD 
thereafter  at  least  every  18  months,  until  the 
optional  terminating  action  of  paragraph  (d) 
of  this  AD  is  accomplished 

(2)  For  any  cracked  or  broken  bolt  found: 
Before  further  flight,  replace  it  with  an 
Inconel  718  bolt.  Such  replacement 
terminates  the  requirements  of  this  AD  for 
that  bolt  only. 

13)  If  any  cracked  or  broken  bolt  is  found 
anywhere  along  the  splice  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD;  Before  further  flight,  reinspect.  using 
ultrasonic  methods,  any  remaining  alloy  steel 
bolts  that  were  initially  inspected  using 
torque  test  methods,  and  replace  any  cracked 
or  broken  bolt  with  an  Inconel  718  bolt.  Such 
replacement  terminates  the  requirements  of 
this  AD  for  that  bolt  onh 

Magnetic  Particle  Inspection 

(c)  Plan  "A"  inspections  required  by  .^D 
2001-1 1-06  are  acceptable  for  compliance 
with  the  inspection  requirements  of 
paragraph  (b)  of  this  AD.  provided  a  magnetic 
particle  inspection  and  applicable  corrective 
actions  are  performed  on  an\  alloy  steel  bolt 
removed  during  any  Plan  "A"  inspection 
before  the  bolt  is  reinstalled.  The  magnetic 
particle  inspection  and  corrective  actions 
must  be  performed  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2477. 
dated  February  28,  2002.  except  as  required 
by  paragraph  (e)  of  this  AD. 
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Optional  Terminating  Action 

(d)  Replacement  of  all  alloy  steel  bolts  in 
the  BS  1480  bulkhead  splice  with  Inconel 
718  bolts,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2477.  dated 
February  28,  2002,  except  as  required  by 
paragraph  (e)  of  this  AD.  terminates  the 
requirements  of  this  AD. 

Exceptions  to  Service  Information 

(e)  If  Boeing  Meti  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002,  specifies 
to  contact  Boeing  for  appropriate  action; 
Before  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Spares 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  alloy  steel  bolt  on  the 
BS  1480  bulkhead  splice  on  any  airplane. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  required  by  paragraph  (e)  of 
this  AD:  The  actions  must  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2477,  dated  February  28. 
2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
May  8,  2002. 


Issued  in  Renton,  Washington,  on  April  12, 
2002 

\'i  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-9570  Filed  4-22-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NIM-211-AD;  Amendment 
39-12716:  AD  2002-08-08] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B16  (CL-601-3R  and 
CL-604)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2B16  (CL-601-3R  and  CL-604) 
series  airplanes.  This  action  requires  a 
one-time  inspection  to  detect  chafing 
and  other  damage  of  the  integrated  drive 
generator  (IDG)  cables  on  both  left  and 
right  engines  between  the  service  pylon 
connections  to  the  IDG,  corrective 
action  if  necessary,  and  installation  of 
protective  Teflon  tubing  and  additional 
clamps  on  the  IDG  cable  harnesses.  This 
acUon  is  necessary  to  prevent  electrical 
arcing  between  the  IDG  eable  and  the 
engine  cowling,  which  could  result  in 
in-flight  fire  and/ or  loss  of  electrical 
power.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  23,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
211-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9a.m.  and  3p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax" to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 


the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-211-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9. 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANE-172,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York  11581;  telephone  (516)  256-7535; 
fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B16  (CL- 
601-3R  and  CL-604)  series  airplanes. 
TCCA  advises  that  it  has  received  a 
report  of  electrical  arcing  between  the 
integrated  drive  generator  (IDG)  cable 
and  an  engine  cowl  door  on  a  Model 
CL-600-2B19  series  airplane.  The 
electrical  arcing  has  been  attributed  to 
chafing  of  the  IDG  cable.  The  IDG  cable 
installation  in  Model  CL-600-2B16 
series  airplanes  is  similar  to  that  in 
Model  CL-600-2B19  series  airplanes. 
Electrical  arcing  between  the  IDG  cable 
and  the  engine  cowling,  if  not  corrected, 
could  result  in  in-flight  fire  and/or  loss 
of  electrical  power. 

Related  AD 

The  FAA  issued  AD  2001-06-07. 
amendment  39-12154  (66  FR  16114, 
March  23,  2001),  as  an  immediately 
adopted  rule,  applicable  to  Bombardier 
Model  CL-600-2B19  series  airplanes. 
The  unsafe  condition,  required  actions, 
and  inspection  compliance  times  in  AD 
2001-06-07  are  the  same  as  those 
identified  in  this  AD. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Bombardier  Alert  Service  Bulletins 
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A601-0542  (for  Model  CL-601)  and 
A604-73-002  (for  Model  CL-604).  both 
dated  Januar\-  12,  2001.  These  alert 
ser\'ice  bulletins  describe  procedures  for 
a  one-time  inspection  of  the  IDG  cables 
on  both  left  and  right  engines  to  detect 
chafing  and  other  damage;  repair  or 
replacement  of  any  damaged  IDG  cable 
if  its  inner  core  is  not  visible  and  not 
damaged:  replacement  of  any  damaged 
IDG  cable  with  a  new  cable  if  the  inner 
core  is  visible  or  damaged;  and 
installation  of  protective  Teflon  tubing 
and  additional  clamps  on  the  IDG  cable 
harness.  Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  these  alert  service  bulletins  as 
mandator}'  and  issued  Canadian 
airworthiness  directive  CF-2001-06. 
dated  January  26,  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  electrical  arcing  between  the 
IDG  cable  and  the  engine  cowling, 
which  could  result  in  in-flight  fire  and/ 
or  loss  of  electrical  power.  This  AD 
requires  a  one-time  inspection  to  detect 
chafing  and  other  damage  of  the 
integrated  drive  generator  (IDG)  cables 
on  both  left  and  right  engines  between 
the  service  pylon  connections  to  the 
IDG,  corrective  action  if  necessar\',  and 
installation  of  protective  Teflon  tubing 
and  additional  clamps  on  the  IDG  cable 
harnesses.  The  AD  also  requires  that 
operators  report  results  of  positive 
inspection  findings  to  Bombardier. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identifv^  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator*',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-211-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States. 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determmed  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator,'  action"  under  Executive 
Order  12866.  It  has  been  determmed 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulator}'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-08     Bombardier,  Inc.  (Formerly 
Canadair):  .\mendment  39-12716. 
Docket  2001-\M-211-.\D 

Applicability:  Model  CL-600-2B16  (CL- 
601-3R)  series  airplanes,  serial  numbers  5135 
through  5194  inclusive;  and  Model  CL-600- 
2B16  (CL-604)  series  airplanes,  serial 
numbers  5301  through  5481  inclusive; 
certificated  in  any  category. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  between  the 
integrated  drive  generator  (lEX})  cable  and  the 
engine  cowling,  which  could  result  in  in- 
flight fire  and/or  loss  of  electrical  power, 
accomplish  the  following: 

Inspection 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  detailed  inspection 
of  the  IDG  cables  on  both  left  and  right 
engines  to  detect  chafing  and  other  damage 
between  the  ser\ice  pylons  to  the  IDG.  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601-O542  (for  Model  CL-60O-2B16 
(CL-601)  series  airplanes)  or  A604-73-O02 
(for  Model  CL-600-2B16  (CL-604)  series 
airplanes),  both  dated  January- 12,  2001,  as 
applicable.  If  any  chafing  or  other  damage  is 
found:  Prior  to  further  flight,  repair  the 
damaged  cable  or  replace  it  with  a  new  cable, 
as  applicable,  in  accordance  with  the 
applicable  alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "x\n 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Installation  of  Teflon  Tubing  and  Clamps 

(b)  Within  400  flight  hours  after  the 
effective  date  of  this  AD,  install  protective 
Teflon  tubing  and  additional  clamps  on  the 
IDG  cable  harnesses,  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601- 
0542  (for  Model  CL-601)  or  A604-73-O02 
(for  Model  CL-604).  both  dated  January  12, 
2001:  as  applicable. 

Reporting 

(c)  If  any  chafing  or  other  damage  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD:  Submit  a  report  of  the  findings 
to  Bombardier,  Inc.,  Canadair.  Aerospace 
Group.  P.O.  Box  6087.  Station  Centreville, 
Montreal.  Quebec  H3C  3G9,  Canada.  The 
report  must  include  the  inspection  results,  a 
description  of  any  discrepancies  found,  the 
airplane  serial  number,  and  the  number  of 
landings  and  flight  hours  on  the  airplane. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  30  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 


(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  30 
days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

{{]  Except  as  required  by  paragraph  (c)  of 
this  AD:  The  actions  must  be  done  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601-0542.  dated  January  12,  2001; 
or  Bombardier  Alert  Service  Bulletin  A604- 
73-002.  dated  January  12,  2001;  as 
applicable.  (The  manufacturer's  name  is 
listed  only  on  the  first  page  on  both  of  these 
documents;  no  other  page  contains  this 
information.)  This  incorporation  by  reference 
was  approved  bv  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc.,  Canadair.  Aerospace 
Group.  P.O.  Box  6087,  Station  Gentre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW.,  Kenton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street.  Third  Floor,  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-06.  dated  January  26.  2001. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
May  8,  2002. 

Issued  in  Renton.  Washington,  on  April  12, 
2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-9572  Filed  4-22-02;  8:45  am] 
BILUNQ  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-5&-AD;  Amendment 
39-12726;  AD  2001-25-52] 

RIN  2120-AA64 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  Model  269A, 
269A-1,  269B,  269C,  and  TH-55A 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-25-52,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Schweizer  Aircraft  Corporation 
(Schweizer)  Model  269A,  269A-1,  269B, 
269C,  and  TH-55A  helicopters  by 
individual  letters.  This  AD  supersedes 
an  existing  AD  that  requires  inspecting 
and  modifying  or  replacing,  if 
necessary,  the  aliuninum  end  fittings  of 
each  tailboom  support  strut  (strut).  That 
AD  also  requires  inspecting  the 
tailboom  center  attach  fittings  and 
center  frame  aft  cluster  fittings  for 
damage,  and  if  damaged  parts  are  foimd, 
replacing  the  damaged  parts.  This  AD 
requires  inspecting  and  replacing,  if 
necessary,  each  strut  clevis  lug  (lug)  on 
each  tailboom  center  frame  aft  cluster 
fitting  (cluster  fitting),  certain  strut 
assemblies,  certain  tailboom 
attachments,  and  certain  frame  aft 
cluster  fittings.  Modifying  or  replacing 
each  strut  assembly  within  a  certain 
time  period  and  serializing  certain  strut 
assemblies  are  also  required.  This  AD  is 
prompted  by  an  accident  in  the  United 
Kingdom  involving  the  in-flight 
structiu-al  failure  of  a  Schweizer  Model 
269C  helicopter.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  a  lug  on  a  cluster  fitting, 
rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  May  8,  2002,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-25-52,  issued  on 
December  14,  2001,  which  contained 
the  requirements  of  this  amendment. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
2002. 
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Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  24,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
58-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
The  applicable  service  information 
may  be  obtained  from  Schweizer 
Aircraft  Corporation.  P.O.  Box  147, 
Elmira,  New  York  14902.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Duckett,  Aviation  Safety 
Engineer,  FAA,  New  York  Aircraft 
Certification  Office,  Airframe  and 
Propulsion  Branch.  10  Fifth  Street,  3rd 
Floor,  Valley  Stream,  New  York, 
telephone  (516)  256-7525,  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  AD  76-18-01  (41  FR  37093, 
September  2,  1976)  on  August  23,  1976. 
which  amended  AD  No.  73-3-1  (38  FR 
2331).  AD  76-18-01  required  visually 
inspecting  the  aluminum  end  fittings  of 
each  strut  for  deformation  or  damage 
and  dye-penetrant  inspecting  for  a  crack 
and,  if  deformation,  damage  or  a  crack 
is  found,  modifying  or  replacing  the 
part.  Modifying  or  replacing  the  parts 
within  specified  hours  time-in-service 
(TIS)  is  also  required.  Also,  that  AD 
requires  inspecting  the  tailboom  center 
attach  fittings  and  center  frame  aft 
cluster  fittings  for  damage,  and  if 
damaged  parts  are  found,  replacing  the 
damaged  parts. 

Since  the  issuance  of  that  AD,  an 
accident  occurred  in  the  United 
Kingdom  involving  an  in-flight 
structural  failure  of  a  Schweizer  Model 
269C  helicopter.  The  Air  Accidents 
Investigation  Branch  of  the  United 
Kingdom  investigated  the  accident  and 
recommended  that  the  FAA  issue  an  AD 
requiring  certain  inspections  of  the 
clevis  lugs  and  replacing  certain  cluster 
fittings.  The  FAA  determined  that  the 
unsafe  condition  was  due  to  cracking  of 
the  cluster  fitting.  Therefore,  on 
December  14,  2001,  the  FAA  issued  AD 
2001-25-52  to  supersede  AD  76-18-01. 
AD  2001-25-52  retains  the  inspection, 
modification  and  replacement 
requirements  of  the  strut,  but  adds  a 


requirement  to  dye-penetrant  inspect 
the  lugs  on  both  cluster  fittings  within 
10  hours  TIS  and  at  specified  inter\als, 
and.  before  further  flight,  replace  any 
cracked  cluster  fitting. 

The  FAA  has  reviewed  Schweizer 
Service  Information  Notice  No.  N-109.2. 
dated,  September  1.  1976,  which 
describes  procedures  for  inspecting 
tailboom  support  strut  aluminum  end 
fittings  and  replacing  aluminum  end 
fittings  with  stainless  steel  end  fittings. 
The  FAA  has  also  reviewed  Schweizer 
Service  Information  Notice  No.  N-108, 
dated  May  21, 1973,  which  describes 
procedures  for  serializing  the  tailboom 
support  strut  assembly. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Schweizer  Model  269A,  269A-1.  269B, 
269C,  and  TH-55A  helicopters  of  the 
same  type  designs,  the  FAA  issued 
Emergency  AD  2001-25-52  to  prevent 
failure  of  a  lug  on  a  cluster  fitting, 
rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires  the  following: 

•  Initially  and  at  specified  intervals, 
inspect  the  lugs  on  both  cluster  fittings, 
certain  strut  assemblies,  certain  tail 
boom  attachments  and  center  frame  aft 
cluster  fittings.  If  damage  or  a  crack  is 
found,  before  further  flight  replace  each 
damaged  or  cracked  part  with  an 
airworthy  part; 

•  Modify  or  replace  each  strut 
assembly  within  the  specified  TIS  or 
one  year,  whichever  occurs  first;  and 

•  Serialize  certain  strut  assemblies. 
The  actions  must  be  accomplished  in 

accordance  with  the  service  information 
notices  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  the  actions 
previously  stated  are  required  at  the 
specified  time  intervals,  and  this  AD 
must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  14.  2001  to 
all  known  U.S.  owners  and  operators  of 
Schweizer  Model  269A,  269A-1.  269B. 
269C.  and  TH-55A  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  1 4  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  500 
hehcopters  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 


approximately  2.5  work  hours  for  each 
dye-penetrant  inspection.  12  work  hours 
to  replace  one  cluster  fitting.  4  work 
hours  to  modif>'  or  replace  the  strut 
assembly,  and  0.25  work  hours  to 
serialize  the  strut  assembly.  The  average 
labor  rate  is  S60  per  work  hour 
Required  parts  will  cost  approximately 
S5.00  for  each  fitting  inspection.  S1635 
to  replace  a  cluster  fitting,  and  SI  500  to 
modif)'  or  replace  the  strut  assembly 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  S283.280  (assuming 
1000  cluster  fittings  are  inspected.  50 
cluster  fittings  are  replaced.  6  strut 
assemblies  are  modified  or  replaced, 
and  6  strut  assemblies  are  serialized). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energ>-  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif>'  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
conunents  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
58- AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
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or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132, 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safetv. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  f.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-25-52     Schweizer  Aircraft 

Corporation:  .Amendment  39-12726. 
Docket  No.  200]-S\V-.58-AD. 
Supersedes  AD  76-18-01.  .Amendment 
No.  39-2707.  Docket  No.  72-VVE-23-AD. 
Applicabilitv:  Model  269A,  269A-1,  269B. 
269C,  and  TH-.SSA  helicopters,  with 
tailboom  support  strut  (strut)  assemblies,  part 
number  (P/N)  269A2015  or  P/N  269A2015- 
5:  tailboom  center  attach  fitting,  P/N 
269A2324;  or  with  a  center  frame  aft  cluster 
fitting.  P/N  269A2234  or  269A2235. 
installed,  certificated  in  any  category. 

Note  1:  This  .AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  strut  clevis  lug  (lug) 
on  a  center  frame  aft  cluster  fitting  (cluster 
fitting),  rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS). 
and  thereafter  at  intervals  not  to  exceed  50 
hours  TIS,  for  helicopters  with  cluster 
fittings.  P/N  269A2234  or  269A2235: 

(1)  Using  paint  remover,  remove  paint  from 
the  lugs  on  each  aft  cluster  fitting.  Wash  with 
water  and  dry. 

(2)  Dye-penetrant  inspect  the  lugs  on  each 
aft  cluster  fitting.  See  Figure  1. 

(3)  If  a  crack  is  found,  before  further  flight, 
replace  the  cracked  cluster  fitting  with  an 
airworthy  cluster  fitting.  Cluster  fittings,  P/N 
269A2234  and  269A2235.  are  not  eligible  to 
replace  a  cracked  cluster  fitting. 
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Figure  1 


(b)  For  helicopters  with  strut  assemblies  P/ 
N  269A2015  or  269A2015-5.  accomplish  the 
following: 

(1)  At  intervals  not  to  exceed  50  hours  TIS: 

(i)  Remove  the  strut  assemblies,  P'N 
269A2015  or  P/N  269A2015-5. 

(ii)  Visually  inspect  the  strut  aluminum 
end  fittings  for  deformation  or  damage  and 
dye-penetrant  inspect  the  strut  aluminum 
end  fittings  for  a  crack  in  with  accordance 
Step  II  of  Schweizer  Service  Information 
Notice  No.  N-109.2,  dated  September  1.  1976 
(SINN-109.2). 

(iii)  If  deformation,  damage,  or  a  crack  is 
found,  before  further  flight,  modify  the  strut 
assemblies  by  replacing  the  aluminum  end 
fittings  with  stainless  steel  end  fittings,  P/N 


269A2017-3  and  -5,  and  attach  bolts  in 
accordance  with  Step  III  of  SIN  N-109.2;  or 
replace  each  strut  assembly  P'N  269A2G15 
with  P/N  269A2015-9.  and  replace  each  strut 
assembly  P/N  269A2015-5  with  P  N 
269A20i5-ll. 

(2)  Within  500  hours  TIS  or  one  year. 
whichever  occurs  first,  modify  or  replace  the 
strut  assemblies  in  accordance  with 
paragraph  (bKDtiii)  of  this  AD 

(c)  For  Schweizer  Aircraft  Corporation 
Model  269C  helicopters,  within  100  hours 
TIS,  serialize  each  strut  assembly,  P'N 
269A2G15-5  and  269A2015-11,  in 
accordance  with  Schweizer  Service 
Information  Notice  No.  N-108,  dated  May  21. 
1973. 


(d)  An  alternative  method  of  compiia.i,  e  or 
adjustment  of  the  compliance  time  that 

pro\  ides  an  acceptable  level  of  safety  ma\  be 
used  if  approved  by  the  Manager,  New  \nrk 
Aircraft  Certification  Offue  !\>  AGO;   FAA 
Operators  shall  submit  their  requests  througn 
an  F.-KA  Principal  Maintenance  Inspector 
who  may  concur  or  comment  and  then  sena 
it  to  the  Manager.  NYACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  NYACO. 

(e)  Special  flight  permits  may  be  issued  in 
acxordance  with  14  CFR  21  197  and  21  199 
to  operate  the  helicopter  to  a  location  where 
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the  requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  Steps  II  and  III 
of  Schweizer  Service  Information  Notice  No. 
N-109.2.  dated  September  1,  197G  and 
Schweizer  Service  Information  Notice  No.  N- 
108.  dated  May  21.  1973.  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  .5  U.S.C.  .552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Schweizer  Aircraft  Corporation.  P.O.  Box 
147,  Elmira.  New  York  14902.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd..  Room  663.  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
May  8,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-25-52. 
issued  December  14,  2001,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  April  12, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  02-9729  Filed  4-22-02;  8:45  am) 
BILUNC  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-350-AD;  Amendment 
39-12720;  AD  2002-08-12] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  an  inspection  of  the 
parking  brake  operated  valve  (PBOV)  of 
the  main  landing  gear  to  identify  the 
part  and  serial  numbers,  and  follow-on 
actions  if  necessary.  This  action 
provides  for  optional  terminating  action 
for  the  requirements  of  this  AD.  This 
action  is  necessary  to  prevent  leakage  of 
the  PBOV  and  consequent  failure  of  the 
"blue"  hydraulic  system,  which  could 
affect  elements  of  the  hydraulics  for 
flaps,  stabilizer,  certain  spoilers, 
elevator,  rudder,  and  aileron.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 


DATES:  Effective  May  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  23,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
350-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  the  Internet  must  contain 
"Docket  No.  2001-NM-350-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  fax  or 
the  Internet  as  attached  electronic  files 
must  be  formatted  in  Microsoft  Word  97 
for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056.  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A330  and  A340  series  airplanes 
was  published  in  the  Federal  Register 
on  January  2.  2002  (67  FR  31).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  parking  brake  operated 
valve  (PBOV)  of  the  main  landing  gear 
to  identify  the  part  and  serial  numbers, 
and  follow-on  actions  if  necessary. 

As  stated  in  the  proposed  AD,  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  advised  the  FAA 
that  PBOV  leakage  has  been  identified 
on  certain  Airbus  Model  A320  series 
airplanes.  The  same  PBOV  is  installed 


on  Airbus  Model  A330  and  A340  series 
airplanes.  Hydraulic  fluid  leakage  was 
found  at  the  hydraulic  connections  and 
the  vent  hole  of  the  valve.  PBOV 
leakage,  if  not  corrected,  could  result  in 
failure  of  the  "blue"  hydraulic  system 
and  consequent  failure  of  alternate 
parking  brake  and  emergency  braking 
systems.  In  addition,  loss  of  the  "blue" 
hydraulic  system  could  affect  elements 
of  the  hydraulics  for  flaps,  stabilizer, 
certain  spoilers,  elevator,  rudder,  and 
aileron. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A330-32A3139  and  A340-32A4176, 
both  Revision  01,  dated  November  23, 
2001.  The  service  bulletins  describe 
procedures  for  a  one-time  detailed 
visual  inspection  of  the  PBOV  of  the 
main  landing  gear  to  identify  the  part 
and  serial  numbers,  and  follow-on 
actions,  if  necessary.  The  service 
bulletins  also  describe  procedures  for 
modification  or  replacement  of  affected 
PBOVs,  to  be  done  if  certain  conditions 
are  found  during  the  inspection. 
Accomplishment  of  the  actions 
described  in  the  revised  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  has  mandated  all  of  the 
actions  (including  the  PBOV 
modification/replacement)  described  in 
these  service  bulletins,  and  issued 
French  airworthiness  directives  2001- 
516(B)  Rl  and  2001-517(B)  Rl,  both 
dated  February  6,  2002,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  DeterminatioD  of  Urgency  of 
Unsafe  Condition 

Since  the  proposed  AD  was  issued, 
we  have  issued  or  will  issue  two  similar 
ADs  as  immediately  adopted  rules — one 
apphcable  to  Airbus  Model  A319,  A320. 
and  A321  series  airplanes,  and  the  other 
applicable  to  Airbus  Model  A300, 
A300-600,  and  A310  series  airplanes. 
Because  of  the  urgency  of  the  unsafe 
condition  identified  in  those  ADs,  and 
the  similarity  to  the  unsafe  condition 
identified  by  this  AD  for  Model  A330 
and  A340  series  airplanes,  we  have 
determined  that  inunediate  adoption  of 
this  AD  is  also  necessary. 

Explanation  of  Change  to  this  AD 

The  DGAC  has  mandated  that  affected 
PBOVs  be  modified  or  replaced — 
regardless  of  the  inspection  findings. 
The  service  bulletins  recommend  this 
action  only  if  certain  conditions  are 
foimd,  and  allow  the  repetitive 
inspections  to  continue  under  certain 
circumstances.  We  find  that  failure  to 
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modify  or  replace  the  PBOVs  in  a  timely 
manner  may  not  provide  the  degree  of 
safety  necessary  for  the  affected 
airplanes.  However,  the  planned 
compliance  time  to  accomplish  the 
modification/replacement  is  long 
enough  to  provide  notice  and 
opportunity  for  prior  public  comment. 
Paragraph  fb)  of  this  AD  provides  for 
that  action  as  optional.  We  may  issue 
further  rulemaking  later  to  require  the 
modification/replacement  action. 

Comments  on  the  Proposed  AD 

Interested  persons  were  given  an 
opportunity  to  comment  on  the 
proposed  AD.  Due  consideration  has 
been  given  to  the  comments  received. 

Request  to  Extend  Compliance  Times 

One  commenter,  an  operator,  requests 
that  the  proposed  AD  be  revised  to 
extend  the  compliance  time  from  7  days 
to  30  days,  and  the  repetitive  inspection 
inter\'al  from  10  days  to  30  days.  The 
operator's  current  operating  schedule 
for  the  fleet  permits  little  ground  time 
outside  of  scheduled  A-  or  C-checks, 
and  requests  the  revised  schedule  to 
minimize  the  disruption  to  the  flight 
operations.  The  commenter  states  that 
the  proposed  compliance  times  would 
make  it  difficult  to  accomplish  the 
actions  without  resulting  in  flight  delays 
and  possible  cancellations. 

We  do  not  concur.  The  commenter 
provides  no  specific  basis  for  the 
anticipated  difficulty  in  completing  the 
actions  within  the  proposed  compliance 
times.  For  example,  the  commenter  does 
not  describe  any  potential  problems 
with  parts  availability  or  the  status  of 
airplemes  already  inspected.  The  ability 
to  accomplish  the  initial  requirements 
during  an  overnight  maintenance  visit 
and  the  multiple  options  for  follow-on 
actions  should  accommodate  operators' 
scheduling  needs.  The  compliance  time 
remains  the  same  as  proposed. 

Request  to  Cite  Most  Recent  Service 
Bulletin 

One  commenter  (an  operator  of  Model 
A3 30  series  airplanes)  requests  that  the 
proposed  AD  be  revised  to  cite  Airbus 
Service  Bulletin  A330-32A3139, 
Revision  01,  as  the  guidance  for  the  AD 
requirements.  (The  original  service 
bulletin  was  cited  in  the  proposed  AD.) 

We  concur  with  the  commenter's 
request.  In  addition,  as  stated 
previously.  Airbus  has  issued  Revision 
01  of  Airbus  Service  Bulletin  A340- 
32A4176  (for  Model  A340  series 
airplanes).  This  AD  cites  Revision  01  of 
these  service  bulletins  as  the 
appropriate  source  of  service 
information;  however,  operators  will 
receive  credit  for  prior  accomplishment 


of  the  actions  according  to  the  original 
service  bulletin,  as  provided  by  Note  2 
of  this  AD. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  uf  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
DGAC's  findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessar\'  for  products  of  this 
tvpe  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  leakage  of  the  PBOV  and 
consequent  failure  of  the  "blue" 
hydraulic  system,  which  could  affect 
elements  of  the  hydraulics  for  flaps, 
stabilizer,  certain  spoilers,  elevator, 
rudder,  and  aileron.  This  AD  requires  an 
inspection  of  the  hydraulically  operated 
valve  of  the  parking  brake  of  the  main 
landing  gear  to  identif\-  the  part  and 
serial  numbers,  and  follow-on  actions  if 
necessary.  This  AD  provides  for  the 
optional  modification  of  affected 
PBOVs,  or  their  replacement  with  new 
parts,  which  would  terminate  the 
requirements  of  this  AD.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  revised  service 
bulletins  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  We  are  considering  requiring  the 
modification  or  replacement  of  affected 
PBOVs,  which  would  terminate  the 
requirements  of  this  AD.  However,  the 
planned  compliance  time  for  the 
modification/replacement  is  sufficiently 
long  so  that  notice  and  opportunity  for 
prior  public  comment  will  be 
practicable. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 
Communications  shall  identif\-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter  s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\-  the  rule.  .^.11  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  us  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-350-AD  •■  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter, 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034Tebruary  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-12     Airbus  Industrie:  Amendment 
39-12720.  Docket  2001-NM-35&-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes  as  listed  in  Airbus  Service  Bulletin 
A330-32A3139  or  A340-32A4176,  both 
Revision  01,  dated  November  23,  2001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  leakage  of  the  parking  brake 
operated  valve  (PBOV)  of  the  main  landing 
gear  and  consequent  failure  of  the  "blue" 
hydraulic  system,  which  could  affect 
elements  of  the  hydraulics  for  flaps, 
stabilizer,  certain  spoilers,  elevator,  rudder, 
and  aileron,  accomplish  the  following: 

Inspections/Follow-On  Actions 

(a)  Within  7  days  after  the  effective  date  of 
this  AD:  Do  a  one-time  detailed  inspection  to 
determine  the  part  number  (P/N)  and  serial 
number  (S/N)  of  the  PBOV  of  the  main 
landing  gear,  according  to  Airbus  Service 
Bulletin  A330-32A3139  (for  Model  A330 
series  airplanes)  or  A340-32A4176  (for 
Model  A340  series  airplanes),  both  Revision 
01.  dated  November  23,  2001;  as  applicable. 

(1)  If  no  P/N  or  S/N  is  identified  as  affected 
equipment  according  to  the  applicable 
service  bulletin,  no  further  action  is  required 
by  this  AD. 

(2)  If  any  P/N  or  S/N  is  identified  as 
affected  equipment  according  to  the 
applicable  service  bulletin:  Before  further 
flight,  perform  the  follow-on  actions  (which 
may  include  a  visual  inspection  for  hydraulic 
fluid  leakage  at  the  PBOV,  repair  or 
replacement  of  the  PBOV  with  a  new  or 
serviceable  part  if  leakage  is  found,  and  an 
operational  test)  according  to  the  applicable 
service  bulletin.  If  the  affected  PBOV  is  not 
replaced,  or  if  the  PBOV  is  replaced  with  a 
part  having  the  same  P/N  or  S/N,  repeat  the 
inspection  thereafter  at  the  time  specified  by 
and  according  to  the  service  bulletin,  as 
applicable,  until  the  part  is  replaced. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Optional  PBOV  Modification/Replacement 

(b)  Modification  of  affected  PBOVs,  or  their 
replacement  with  new  PBOVs,  according  to 
Airbus  Service  Bulletin  A330-32A3139  (for 
Model  A330  series  airplanes)  or  A340- 
32A4176  (for  Model  A340  series  airplanes), 
both  Revision  01,  dated  November  23,  2001, 
as  applicable,  terminates  the  requirements  of 
this  AD. 

Note  3:  Accomplishment  of  the  actions 
before  the  effective  date  of  this  AD  according 
to  Airbus  Service  Bulletin  A330-32A3139  or 
A340-32A4176,  dated  September  14,  2001, 
as  applicable,  is  acceptable  for  compliance 
with  the  requirements  of  paragraphs  (a)  and 
(b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  must  be  done  in  accordance 
with  Airbus  Service  Bulletin  A330-32A3139, 
Revision  01,  including  Appendix  01,  dated 
November  23,  2001;  or  Airbus  Service 
Bulletin  A340-32A4176,  Revision  01, 
including  Appendix  01,  dated  November  23. 
2001;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
516(B)  Rl  and  2001-517(8)  Rl,  both  dated 
February  6,  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
May  8,  2002. 

Issued  in  Renton,  Washington,  on  April  12, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-9567  Filed  4-22-02;  8:45  am] 
BtLUNG  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-371-AD;  Amendment 
39-12721;  AD  2002-08-13] 

RIN2120-AA64 

Airworthiness  Directives;  Alrtnis  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
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applicable  to  all  Airbus  Model  A3 19, 
A320,  and  A321  series  airplanes.  This 
action  requires  identification  of  the  part 
number  and  serial  number  of  the 
parking  brake  operated  valve  (PBOV): 
and.  if  necessary,  inspection  of  the 
PBOV.  including  a  functional  check  of 
the  PBOV,  and  follow-on  and  corrective 
actions.  This  action  also  provides  for 
optional  terminating  action  for  the 
requirements  of  this  AD.  This  action  is 
necessary-  to  prevent  loss  of  the  yellow 
hydraulic  system,  which  provides  all 
the  hydraulics  for  certain  spoilers; 
elements  of  the  hydraulics  for  flaps, 
stabilizer,  pitch  and  yaw  feel  systems, 
pitch  and  yaw  autopilot,  and  yaw 
damper:  and  elevator,  rudder,  and 
aileron.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  8.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  23,  2002, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
371-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-371-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosanne  Ryburn,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1691 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2139: 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  The 

Direction  Generale  de  1  Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FA^\ 
that  an  unsafe  condition  may  exist  on 
all  Model  A319,  A320,  and  A321  series 
airplanes.  The  DGAC  advises  that 
leakage  has  been  found  on  certain 
parking  brake  operated  valves  (PBOVs) 
on  Airbus  Model  A320  series  airplanes. 
Those  PBOVs  have  been  installed  on 
airplanes  in  production,  and  as  spares 
on  airplanes  in  service.  The  leakage  may 
be  found  at  one  or  more  of  three 
hydraulic  connections  or  at  the  vent 
hole.  The  leakage  has  been  attributed  to 
excessive  roughness  of  the  piston  rod 
surface  leading  to  wear  of  the  internal 
seal.  This  condition,  if  not  corrected, 
could  result  in  loss  of  the  yellow 
hydraulic  system  including  the  parking 
brake  accumulator,  loss  of  the  parking/ 
emergency  braking  system,  and  runway 
overrun  when  alternate/emergency 
braking  is  needed.  The  yellow  circuit 
also  provides  all  the  hydraulics  for 
certain  spoilers;  elements  of  the 
hydraulics  for  flaps,  stabilizer,  pitch  and 
yaw  feel  systems,  pitch  and  yaw 
autopilot,  and  yaw  damper:  and 
elevator,  rudder,  and  aileron. 

Related  Rulemaking 

The  FAA  has  issued  or  intends  to 
issue  similar  rulemaking  for  Airbus 
Model  A300  32  and  B4;  A300  B4-600, 
B4-600R,  and  F4-600R  (collectively 
called  A30O-600):  A310:  and  A330  and 
A340  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-32A1233,  dated  August  16.  2001. 
which  describes  procedures  for 
identifving  the  part  number  and  serial 
number  of  the  PBOV.  For  a  PBOV 
having  a  certain  part  and  serial  number, 
the  service  bulletin  describes 
procedures  for  an  inspection  to  detect 
leakage  or  spray  from  the  vent  hole  and 
to  detect  leakage  or  seepage  of  any  of  the 
three  hydraulic  connections.  The 
inspection  includes  a  test  (functional 
check)  of  the  PBOV.  The  service  bulletin 
recommends  repetitive  tests  if  the  PBOV 
passes  the  test:  and  repair  or 
replacement  if  the  PBOV  fails,  with 
repetitive  tests  if  necessary .  For  certain 
conditions  when  a  replacement  spare  is 
unavailable,  the  service  bulletin 
recommends  contacting  the 
manufacturer  for  further  action.  The 
DGAC  classified  this  ser\'ice  bulletin  as 
mandator}'  and  issued  French 
airworthiness  directive  2001-384(B), 
dated  September  5,  2001,  to  address  this 
unsafe  condition  on  airplanes  operating 
in  France. 


The  service  bulletin  refers  to  Messier- 
Bugatti  Ser\-ice  Bulletin  A25315-32- 
3215  as  an  additional  source  of  ser\'ice 
information  for  the  PBOV  repair. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type- 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary- 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  the  yellow  hydraulic 
svstem.  which  provides  all  the 
hvdraulics  for  certain  spoilers;  elements 
of  the  hydraulics  for  flaps,  stabilizer, 
pitch  and  yaw  feel  systems,  pitch  and 
vaw  autopilot,  and  yaw  damper;  and 
elevator,  rudder,  and  aileron.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  AD  and  Relevant 
Service  Information 

Operators  should  note  that,  although 
the  ser\'ice  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  those  corrective  actions 
to  be  accomplished  in  accordance  with 
a  method  approved  by  either  the  FA.\ 
or  the  DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  action  required  to 
address  the  identified  unsafe  condition, 
and  in  consonance  with  existing 
bilateral  airworthiness  agreements,  the 
FAA  has  determined  that,  for  this  AD. 
corrective  action  approved  by  either  the 
FAA  or  the  DGAC  is  acceptable  for 
compliance. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  F.A^  and  the  DGAC  are 
currently  considering  requiring 
replacement  of  all  affected  PBOVs. 
However,  this  AD  does  not  require  that 
action,  but  provides  it  as  optional  to 
terminate  the  repetitive  actions  required 
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by  this  AD.  The  planned  compliance 
time  for  the  PBOV  replacement  is 
sufficiently  long  so  that  notice  and 
opportunity  for  prior  public  comment 
will  be  practicable. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  foriti  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
.  Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  foj  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  2001-NM-371-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FRll034>ebruary  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  LI.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-13    Airbus  Industrie:  Amendment 
39-12721.  Docket  2001-NM-371-AD. 

Applicability:  All  Model  A319.  A320.  and 
A321  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  yellow  hydraulic 
system,  which  provides  all  the  hydraulics  for 
certain  spoilers;  elements  of  the  hydraulics 
for  flaps,  stabilizer,  pitch  and  yaw  feel 
systems,  pitch  and  yaw  autopilot,  and  yaw 
damper;  and  elevator,  rudder,  and  aileron, 
accomplish  the  following: 

Inspection  and  Functional  Check 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  identify  the  part  number  and  serial 
number  of  the  parking  brake  operated  valve 
(PBOV)  to  determine  whether  the  PBOV  is  an 
affected  part,  as  identified  by  Airbus  Service 
Bulletin  A320-32A1233,  dated  August  16, 
2001. 

(1)  If  the  PBOV  is  NOT  an  affected  part,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  PBOV  is  an  affected  part:  Except 
as  required  by  paragraph  (b)  of  this  AD,  prior 
to  further  flight,  test  the  PBOV  in  accordance 
with  the  service  bulletin;  and  thereafter 
perform  follow-on  and  corrective  actions 
(including  repetitive  tests  and  repair  of  the 
PBOV  or  replacement  with  a  serviceable 
PBOV)  at  the  time  specified  by  and  in 
accordance  with  the  service  bulletin,  as 
applicable. 

(b)  If  Airbus  Service  Bulletin  A320- 
32A1233,  dated  August  16,  2001,  specifies  to 
contact  the  manufacturer  for  corrective 
action:  Prior  to  further  flight,  perform  the 
corrective  action  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  or  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent). 

Optional  Terminating  Action 

(c)  Replacement  of  the  PBOV  with  a  new, 
nonaffected  PBOV  terminates  the 
requirements  of  this  AD.  Affected  PBOVs  are 
identified  in  Airbus  Service  Bulletin  A320- 
32A1233,  dated  August  16.  2001. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  affected  PBOV  on  any 
airplane,  unless  that  PBOV  is  in  compliance 
with  all  applicable  requirements  of  this  AD. 
Affected  PBOVs  are  identified  by  Airbus 
Service  Bulletin  A320-32A1233',  dated 
August  16,  2001. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
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shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  required  by  paragraph  (b)  of 
this  AD:  The  actions  must  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-32A1233,  including  Appendix  01. 
dated  August  16,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SVV.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
384(B),  dated  September  5,  2001. 

Effiective  Date 

(h)  This  amendment  becomes  effective  on 
May  8,  2002. 

Issued  in  Renton,  Washington,  on  April  12, 
2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-9568  Filed  4-22-02;  8;45  am] 

BILLING  CODE  4910-1J-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-393-AD;  Amendment 
39-12722;  AD  2002-08-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  B4;  A300  B4-600,  84- 
600R,  and  F4-600R  (Collectively  Called 
A30O-600);  and  A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  all  Airbus  Model  A300  B2 
and  B4;  A300  B4-600,  B4-600R,  and 
F4-600R  (collectively  called  A300-600): 
and  A310  series  airplaries.  This  action 
requires  identification  of  the  part 
number  and  serial  number  of  the 
parking  brake  operated  valve  (PBOV); 
and,  if  necessary',  inspection  of  the 
PBOV,  including  a  functional  check  of 
the  PBOV,  and  follow-on  and  corrective 
actions.  This  action  also  provides  for 
optional  terminating  action  for  the 
requirements  of  this  AD.  This  action  is 
necessary  to  prevent  loss  of  the  yellow 
hydraulic  system,  which  provides  all 
the  hydraulics  for  certain  spoilers; 
elements  of  the  hydraulics  for  flaps, 
stabilizer,  pitch  and  yaw  feel  systems, 
pitch  and  yaw  autopilot,  and  yaw 
damper:  and  elevator,  rudder,  and 
aileron.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  8, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  23,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
393-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2001-NM-393-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 


98055^056:  telephone  (425)  227-1503; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  mav  exist  on 
all  Airbus  Model  A300  B2  and  B4;  A300 
B4-600.  B4-600R.  and  F4-600R 
(collectively  called  A300-600):  and 
A310  .series  airplanes.  The  DGAC 
advises  that  leakage  has  been  found  on 
certain  parking  brake  operated  valves 
(PBOVs)  on  Airbus  Model  A320  series 
airplanes.  It  is  possible  that  the  same 
type  of  PBOV  mav  be  installed  on  some 
Model  A300  B2  and  B4.  A300-600,  and 
A3 10  series  airplanes.  Those  PBOVs 
have  been  installed  on  airplanes  in 
production,  and  as  spares  on  airplanes 
in  ser\'ice.  The  leakage  may  be  found  at 
one  or  more  of  three  hydraulic 
connections  or  at  the  vent  hole.  The 
leakage  has  been  attributed  to  excessive 
roughness  of  the  piston  rod  surface 
leading  to  wear  of  the  internal  seal.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  the  yellow  hydraulic  system 
including  the  parking  brake 
accumulator,  loss  of  the  parking/ 
emergency  braking  system,  and  runway 
overrun  when  alternate/emergency 
braking  is  needed.  The  yellow  circuit 
also  provides  all  the  hydraulics  for 
certain  spoilers;  elements  of  the 
hydraulics  for  flaps,  stabilizer,  pitch  and 
yaw  feel  systems,  pitch  and  yaw 
autopilot,  and  yaw  damper:  and 
elevator,  rudder,  and  aileron. 

Related  Rulemaking 

The  F,A^  has  issued  or  intends  to 
issue  similar  rulemaking  for  Airbus 
Model  A319,  A320.  A321.  A330,  and 
A340  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A300-32A0441  (for  Model  A300  B2  and 
B4  series  airplanes).  A300-32A6087  (for 
Model  A30O-600  series  airplanes),  and 
A310-32A2124  (for  Model  A310  series 
airplanes);  all  dated  September  10. 
2001.  The  ser\-ice  bulletins  describe 
"procedures  for  identif\ing  the  part 
number  and  serial  number  of  the  PBOV. 
For  a  PBQV  having  a  certain  part  and 
serial  number,  the  service  bulletins 
describe  procedures  for  an  inspection  to 
detect  leakage  or  spray  from  the  vent 
hole  and  to  detect  leakage  or  seepage  of 
the  three  hydraulic  connections.  The 
inspection  includes  a  test  (functional 
check)  of  the  PBOV.  The  service 
bulletins  recommend  repetitive  tests  if 
the  PBOV  passes  the  test;  and  repair  or 
replacement  if  the  PBOV  fails,  with 
repetitive  tests  if  necessary.  For  certain 


19656  Federal  Register / Vol.  67,  No.  78 /Tuesday,  April  23,  2002 /Rules  and  Regulations 


conditions  when  a  replacement  spare  is 
unavailable,  the  service  bulletins 
recommend  contacting  the  manufacturer 
for  further  action.  The  DGAC  classified 
these  service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
2001-510(8),  dated  October  17.  2001,  to 
address  this  unsafe  condition  on 
airplanes  operating  in  France. 

The  service  bulletins  refer  to  Messier- 
Bugatti  Service  Bulletin  A25315-32-822 
as  an  additional  source  of  service 
information  for  the  PBOV  repair. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type- 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  the  yellow  hydraulic 
system,  which  provides  all  the 
hydraulics  for  certain  spoilers;  elements 
of  the  hydraulics  for  flaps,  stabilizer, 
pitch  and  yaw  feel  systems,  pitch  and 
yaw  autopilot,  and  yaw  damper:  and 
elevator,  rudder,  and  aileron.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  AD  and  Relevant 
Service  Information 

Operators  should  note  that,  although 
the  service  bulletins  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  those  corrective  actions 
to  be  accomplished  in  accordance  with 
a  method  approved  by  either  the  FAA 
or  the  DGAC  (or  its  delegated  agent).  In 
light  of  the  type  of  action  required  to 
address  the  identified  unsafe  condition, 
and  in  consonance  with  existing 
bilateral  airworthiness  agreements,  the 
FAA  has  determined  that,  for  this  AD, 
corrective  action  approved  by  either  the 
FAA  or  the  DGAC  is  acceptable  for 
compliance. 


Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  and  the  DGAC  are 
currently  considering  requiring 
replacement  of  all  affected  PBOVs. 
However,  this  AD  does  not  require  that 
action,  but  provides  it  as  optional  to 
terminate  the  repetitive  actions  required 
by  this  AD.  The  planned  compliance 
time  for  the  PBOV  replacement  is 
sufficiently  long  so  that  notice  and 
opportunity  for  prior  public  comment 
will  be  practicable. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issued-by- 
issue.  For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  coniments 
submitted  will  be  available,  both  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-393-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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2002-08-14    Airbus  Industrie:  Amendment 
39-12722.  Docket  2001-NM-393-AD. 

Applicability:  All  model  A300  B2  and  B4; 
A300  B4-600,'B4-600R,  and  F4-600R 
(collectively  called  A30a-600);  and  A310 
series  airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  yellow  hydraulic 
system,  which  provides  all  the  hydraulics  for 
certain  spoilers;  elements  of  the  hydraulics 
for  flaps,  stabilizer,  pitch  and  yaw  feel 
systems,  pitch  and  yaw  autopilot,  and  yaw 
damper;  and  elevator,  rudder,  and  aileron, 
accomplish  the  following: 

Inspection  and  Functional  Check 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  identify  the  part  and  serial  number 
of  the  parking  brake  operated  valve  (FBOV) 
to  determine  whether  the  PBOV  is  an  affected 
part,  as  identified  by  Airbus  Service  Bulletin 
A30O-32AO441  (for  Model  A300  B2  and  B4 
series  airplanes),  A300-32A6087  (for  Model 
A300-600  series  airplanes),  or  A3 10- 
32A2124  (for  Model  A310  series  airplanes), 
all  dated  September  10,  2001;  as  applicable. 

(1)  If  the  PBOV  is  NOT  an  affected  part,  no 
further  action  is  required  by  this  AD; 

(2)  If  the  FBOV  is  an  affected  part;  Except 
as  required  by  paragraph  (b)  of  this  AD,  prior 
to  further  flight,  test  the  FBOV  in  accordance 
with  the  applicable  service  bulletin;  and 
thereafter  perform  follow-on  and  corrective 
actions  (including  repetitive  tests  and  repair 
of  the  FBOV  or  replacement  with  a 
serviceable  FBOV)  at  the  time  specified  by 
and  in  accordance  with  the  service  bulletin, 
as  applicable. 

(b)  If  the  applicable  service  bulletin 
identified  in  paragraph  (a)  of  this  AD 
specifies  to  contact  "SEE32"  for  corrective 
action:  Frior  to  further  flight,  perform  the 
corrective  action  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch,  ANfM-116,  FAA, 
Transport  Airplane  Directorate,  or  the 
Direction  Generale  de  1'  Aviation  Civile 
(DGAC)  (or  its  delegated  agent.) 

Optional  Terminating  Action 

(c)  Replacement  of  the  PBOV  with  a  new, 
nonaffected  FBOV  terminates  the 
requirements  of  this  AD.  Affected  FBOVs  are 
identified  in  Airbus  Service  Bulletin  A300- 
32A0441  (for  Model  A300  B2  and  B4  series 
airplanes),  A300-32A6087  (for  Model  A300- 
600  series  airplanes),  or  A310-32A2124  (for 


Model  A310  series  airplanes),  all  dated 
September  10,  2001;  as  applicable. 

Spare 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  affected  PBOV  on  any 
airplane,  unless  that  FBOV  is  in  compliance 
with  all  applicable  requirements  of  this  AD. 
Affected  PBOVs  are  identified  by  Airbus 
Service  Bulletin  A3OO-32A0441  (for  Model 
A300  B2  and  B4  series  airplanes).  A300- 
32A6087  (for  Model  A30O-600  series 
airplanes),  or  A310-32A2124  (for  Model 
A310  series  airplanes),  all  dated  September 
10,  2.001;  as  applicable. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulation  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  required  by  paragraph  (b)  of 
this  AD:  The  actions  must  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-32A0441,  including  Appendix  01, 
dated  September  10,  2001;  Airbus  Ser\'ice 
Bulletin  A300-32A6087.  including  Appendix 
01,  dated  September  10.  2001;  and  Airbus 
Service  Bulletin  A310-21A2124,  including 
Appendix  01,  September  10.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Beilonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  .Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
510(B),  dated  October  17,  2001. 

Efiective  Date 

(h)  This  amendment  becomes  effective  on 
May  8,  2002. 


Issued  in  Renton.  Washington,  on  April  12, 
2002. 

Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-9569  Filed  4-22-02:  8:45  am] 
BILUNG  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-02-AO;  Amendment 
39-12712;  AD  2002-08-04] 

RIN2120-AA64 

Alrworttiiness  Directives;  PIAGQIO 
AERO  INDUSTRIES  S.p.A.  Model  P-180 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  PIAGGIO  AERO 
INDUSTRIES  S.p.A.  (PIAGGIO)  Model 
P-180  airplanes.  This  AD  requires  you 
to  replace  the  four  defective  horizontal 
stabilizer  hinge  bushings  with 
replacement  bushings.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  infonnation  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  this  AD 
are  intended  to  replace  defective 
bushings  before  they  cause  failure  of  the 
horizontal  stabilizer.  Such  failure  could 
lead  to  reduced  or  loss  of  control  of  the 
aircraft. 

DATES:  This  AD  becomes  effective  on 
June  10,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  June  10,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
PIAGGIO  AERO  INDUSTRIES  S  p.A. 
Via  Cibrario  4,  16154  Genoa,  Italy; 
telephone;  +39  010  6481  856;  facsimile: 
+39  010  6481  374  You  may  view  this 
infonnation  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2002-CE- 
02-AD.  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC, 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
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Missouri  64106;  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD^ 

The  Ente  Nazionale  per  1'  Aviazione 
Civile  (EN AC),  which  is  the 
airworthiness  authority  for  Italy, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  PIAGGIO 
Model  P-180'airplanes.  The  ENAC 
reports  that  PIAGGIO  has  discovered 
four  incidents  of  defective  horizontal 
stabilizer  hinge  bushings  being  installed 
on  4  PIAGGIO  Model  P-180  airplanes. 
The  defect  is  a  missing  thermal  process 
during  bushing  manufacturing. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Continued  operation  with  defective 
bushings  could  result  in  failure  of  the 
horizontal  stabilizer.  Such  failure  could 
lead  to  reduced  or  loss  of  control  of  the 
aircraft. 


Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  PIAGGIO  Model 
P-180  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  February  11,  2002  (67  FR  6205).  The 
NPRM  proposed  to  require  you  to 
replace  the  defective  bushings,  return 
the  bushings  to  PIAGGIO,  and  report  the 
return  to  FAA. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encoiuaged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 


presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  2 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  replacement: 


LatxDr  cost 


Parts  cost 


50  workhoursx$60  per  hour=$3.000  $400  per  aircraft 


Total  cost  per 
airplane 


$3,400 


Total  cost  on  U.S.  opera- 
tors 


$3,400x2=$6,800 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a' 
new  AD  to  read  as  follows: 

2002-08-04    PIAGGIO  AERO  INDUSTRIES 
S.p.A.:  Amendment  39-12712;  Docket 
No.  2002-CE-02-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  P-180  airplanes,  serial 
numbers  1034.  1035, 1039,  and  1045,  that  are 
certificated  in  cmy  category. 

(b)  IViio  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  replace  defective  bushings  before  they 
cause  failure  of  the  horizontal  stabilizer. 
Such  failure  could  lead  to  reduced  or  loss  of 
control  of  the  aircraft. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


(1)  Replace  the  horizontal  stabilizer  hinge  bush- 
ings with  replacement  bushings  (part  numt)er 
RDC.  19-09-167-1/300)  (or  FAA-approved 
equivalent  part  number). 


Within  the  next  150  hours  time-in-service 
(TIS)  after  June  10.  2002  (the  effective  date 
of  this  AD). 


Procedures 


Follow  the  ACCOMPLISHMENT  INSTRUC- 
TIONS section  of  PIAGGIO  AERO  INDUS- 
TRIES S.p.A  Service  Bulletin  (Mandatory  ) 
No.  SB-80-0140,  dated  October  15,  2001, 
and  the  applicable  service  manual. 
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Actions 


(2)  Send  the  removed  bushings  to  PIAGGIO 
AERO  INDUSTRIES  S.p.A.  so  the  bushings 
cannot  be  reused  and  report  the  return  to 
FAA  The  Office  oi  Management  and  Budget 
(0MB)  approved  the  information  collection  re- 
quirements contained  in  this  regulation  under 
the  provisions  of  the  Papenwork  Reduction 
Act  of  1980  (44  use  3501  et  seq.)  and  as- 
signed 0MB  Control  Number  2120-0056 


Compliance 


Procedures 


Within  10  days  after  removing  the  bushings  or 
within  10  days  after  June  10,  2002  (the  ef- 
fective date  of  this  AD),  whichever  occurs 
later 


Send  the  removed  bushings  to  PIAGGIO 
AERO  INDUSTRIES  SpA  Via  Cibrano  4 
16154  Genoa  Italy,  and  report  the  return  to 
Doug  Rudolph  FAA  at  the  address  in 
paragraph  (f)  of  this  AD 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?You  may  use  an  alternative  method  of 
compliance  or  adjust  the  complianre  time  if: 

(1)  Your  alternative  method  oi  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager.  Standards  Office.  Small 
.Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Standards  Office.  Small  Airplane 
Di'-ectorate. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subjet  t  to  thi' 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired, so 
that  the  performant:e  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  .AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  conditiiin 
addressed  by  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance':'  ConlAfA  Doug  Rudolph. 
Aerospace  Engineer.  F.AA.  Small  .Airplane 
Directorate.  901  Locust.  Room  301.  Kansas 
Citv,  Missouri  MlOfi:  telephone:  (816)  329- 
4059:  facsimile:  (8ir3)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  ran  issue  a  special  llight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  ser\-ice  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
bv  this  ,AD  must  be  done  in  accordance  with 
PIAGGIO  AKRO  INDl'STRIES  S.p.A  Ser\  ice 
Bulletin  (Mandatory  )  No.  SB-80-0140.  dated 
October  15.  2001.  The  Director  of  the  Federal 
Register  approved  this  incorporation  bv 
reference  under  5  U.S.C.  552(a)  and  1  GFR 
part  51.  You  ma\  get  copies  from  PIAG(;iO 
AERO  INDl'STRIES  S.p.A.  Via  Cibrario  4, 
16154  Genoa.  Italy.  You  ma\  \'iew-  copies  at 
the  FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  901  Locust.  Room  50e. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW,  suite  700.  Washington.  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  Number  2001-512,  dated 
November  30.  2001. 


(i)  When  does  this  amendment  become 
effective?  Th\S:  amendment  becomes  effective 
on  lune  10.  2002. 

Issued  in  Kansas  City.  Missouri,  on  April 
10.  2002. 

lames  E.  )ack.son, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircralt  Certification  Ser\'ice. 
IFR  Doc.  02-9389  Filed  4-22-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-338-AD:  Amendment 
3&-12677:  AD  2002-06-01] 

RIN212(>-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 

two  existing  ainvorthiness  directives 
(ADsj,  applicable  to  certain  Airbus 
Model  A319,  .^320.  and  A321  series 
airplanes.  The  first  AD  currently 
requires  remo\ing  the  existing  forward 
pintle  nut  and  cross  bolt  on  the  main 
landing  gear  (MLG).  and  installing  a 
new  nylon  spacer  and  cross  bolt  and 
nut.  The  second  AD  currently  requires 
repetitive  inspections  for  discrepancies 
of  the  lock  bolt  for  the  pintle  pin  on  the 
MLG,  follow-on  corrective  actions  if 
necessarv.  and  retorquing  of  the  forward 
pintle  pin  lock  bolt  for  certain  airplanes. 
That  AD  also  provides  an  optional 
terminating  action.  This  amendment 
cancels  the  requirements  of  the  first  AD, 
continues  the  requirements  of  the 
second  AD.  and  requires  the  previously 
optional  terminating  action  that  the 
second  AD  provides.  This  amendment  is 
prompted  by  issuance  of  mandator.' 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  rotated,  damaged, 
or  missing  lock  bolt,  which  could  result 


in  disengagement  of  the  pintle  pin  from 

the  pintle  fitting  bearing,  and 

consequent  collapse  of  the  MLG  during 

landing. 

DATES:  Effective  May  28.  2002. 

The  incorporation  bv  reference  of 
Airbus  Service  Bulletin  A320-32-1213. 
Revision  02,  dated  February  9,  2001.  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
May  28.  2002. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
pre^'iouslv  bv  the  Director  nf  the  Federal 
Register  as  of  June  30,  2000  (65  FR 
34059.  May  26.  2000). 

The  incorporation  bv  reference  of 
Airbus  All  Operator  Telex  (AOT)  32-17. 
Re\ision  01.  dated  November  6.  1997.  as 
listed  in  the  regulations,  was  approved 
previouslv  bv  the  Director  of  the  Federal 
Regi.ster  as  of  August  12.  1998  (63  FR 
,^6834,  luly  8.  1998). 
ADDRESSES:  The  service  information 
referenced  in  this  .\D  may  be  obtained 
from  .Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (F.A.'A).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
.Street.  NW,.  suite  700,  Washington.  DC, 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  .Aerospace  Engineer. 
International  Branch.  A.\M-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (423)  227-1149 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  96-10-18, 
amendment  39-9625  (61  FR  24690.  May 
16.  1996).  which  is  applicable  to  certain 
Airbus  Model  A320-1 11,-211,-212, 
and  -231  series  airplanes;  and  AD 
2000-10-16.  amendment  39-11740  (65 
FR  34059,  May  26.  2000).  which  is 
applicable  to  certain  Airbus  .Model 
A319.  A320.  and  A321  series  airplanes; 
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was  published  in  the  Federal  Register 
on  November  23,  2001  (66  PR  58684). 
The  action  proposed  to  cancel  the 
requirements  of  the  first  AD,  and 
continue  to  require  the  second  AD's 
repetitive  inspections  for  discrepancies 
of  the  lock  bolt  for  the  pintle  pin  on  the 
main  landing  gear  (MLG),  follow-on 
corrective  actions  if  necessar\',  and 
retorquing  of  the  forward  pintle  pin  lock 
bolt  for  certain  airplanes.  The  action 
also  proposed  to  require  the  previously 
optional  terminating  action  that  was 
provided  for  in  the  second  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  from  a  single 
commenter.  The  commenter  generally 
supports  the  intent  of  the  proposed  rule, 
and  has  no  oJ)jection  to  the  FAA's 
proposal  to  mandate  the  terminating 
action,  though  the  commenter  believes 
that  the  repetitive  inspections  for 
discrepancies  of  the  lock  bolt  for  the 
pintle  pin  on  the  MLG  are  sufficient  to 
ensure  safety. 

Correct  Cost  Impact  Estimate 

The  commenter  points  out  that  the 
proposed  rule  incorrectly  estimates  the 
cost  impact  of  the  terminating  action. 
While  the  proposed  rule  estimates  the 
parts  cost  as  $540  per  airpleme,  the 
actual  cost  is  $540  per  MLG  leg,  for  a 
total  parts  cost  of  $1,080  per  airplane. 
We  concur  with  the  commenter  and 
have  revised  the  Cost  Impact  section  of 
this  final  rule  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  341  Model 
A319,  A320,  and  A321  series  airplanes 
of  U.S.  registry  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  2000-10-16  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  Si  20  per 
airplane,  per  inspection  cycle. 


The  new  action  that  is  required  by 
this  AD  will  take  approximately  3  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,080  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $429,660,  or 
$1,260  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-11740  (65  FR 
34059,  May  26,  2000),  and  39-9625  (61 
FR  24690,  May  16,  1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12677,  to  read  as 
follows: 

2002-06-01  Airbus  Industrie:  Amendment 
39-12677.  Docket  2000-NM-338-AD. 
Supersedes  AD  2000-10-16, 
Amendment  39-11740;  and  AD  96-10- 
18,  ,'\mendment  39-9625. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes,  certificated  in  any 
categorw  except  those  on  which  Airbus 
Ser\'ice  Bulletin  A320-32-1213.  dated  March 
21.  2000  (reference  Airbus  Modification 
28903  or  30044)  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  rotated,  damaged,  or  missing 
lock  bolt,  which  could  result  in 
disengagement  of  the  pintle  pin  from  the 
pintle  fitting  bearing,  and  consequent 
collapse  of  the  main  landing  gear  (MLG) 
during  landing,  accomplish  the  following: 

Note  2:  Paragraphs  (a)  and  (b)  of  this  AD 
repeat  the  actions  that  were  previously 
mandated  by  .^D  2000-10-16.  The  intent  of 
including  these  paragraphs  is  to  ensure  that 
the  currently  required  repetitive  inspections 
continue  to  be  accomplished  until  the 
terminating  modifications  are  installed. 

Restatement  of  Requirements  of  AD  2000- 
10-16 

Inspection 

(a)  Perform  a  detailed  inspection  to  detect 
discrepancies  (rotation,  damage,  and 
absence)  of  the  lock  bolt  for  the  pintle  pin  on 
the  MLG.  in  accordance  with  Airbus  All 
Operator  Telex  (AOT)  32-17.  Revision  01, 
dated  November  6.  1997;  Airbus  Service 
Bulletin  A320-32-1187.  dated  June  17.  1998; 
or  Airbus  Ser\'ice  Bulletin  A320-32-1187. 
Revision  01,  dated  February  17,  1999:  at  the 
latest  of  the  limes  specified  in  paragraphs 
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(h)(1).  (b)(2).  and  (a)(3)  of  this  .\D.  If  any 
discrepancA  is  dett'(  ti^d.  prior  to  further 
flight,  perform  t  orrei.tive  a(  tions.  as 
applit;able.  in  aci  ordance  with  the  AOT  or 
service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  1.000 
flight  cycles  or  15  months,  whichever  occurs 
first,  unless  the  terminating  action  of 
paragraph  (c:)  of  this  .AD  is  ac;complished. 
.After  luno  M.  2000  (the  effective  date  of  .\D 
2000-10-16.  amendment  :iq-11740).  only 
.•\irbus  Servic  e  Bulletin  .-\320-;J2-l  18T. 
Revision  01,  dated  February  17.  1999.  shall 
be  used  for  compliance  with  this  paragraph. 

(1)  Within  30  months  since  the  airplane's 
date  of  manufacture  or  prior  to  the 
act:umulation  of  2,000  total  flight  cycles. 
whichever  occurs  first. 

(2)  Within  15  months  or  l.OllO  flight  cycles 
after  the  last  gear  replacement  or 
ai:c:omplishment  of  .-Xirbus  Service  Bulletin 
.A320-:i2-ni9.  Revision  1.  dated  June  13, 
1994.  whichever  occurs  first. 

(3)  Within  .500  flight  cycles  after  .August 
12,  1998  (the  effective  date  of  AD  98-14-11. 
amendment  39-10()44). 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularitw  .Available  lighting  is  normally 
sujjplemented  with  a  direct  source  of  good 
lighting  at  intensit\  deemed  appro]iriale  b\ 
the  inspec  lor.  Inspection  aids  sui  h  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Une-Tiitit  Follow -on  Actions 

(b)  For  airplanes  on  which  the  actions 
described  in  paragraph  2.B.(2)(c]  of  Airbus 
Service  Bulletin  A320-32-118r,  Revision  01. 
dated  February  17,  1999.  have  not  been 
accomplished;  At  the  time  of  the  initial 
inspection  or  the  next  repetiti\e  inspection 
retjuired  b\  paragraph  (a)  of  this  AD.  perform 
the  applicable  one-time  follow-on  actions 
(ini  hiding  retorquing  the  forward  pintle  pin 
lock  bolt  and  appl\  ing  se<ilant  to  the  head  of 
the  lock  bolt),  in  accordance  with  section 
2.B.(2)(c)  of  the  .Accomplishment  Instructions 
of  Airbus  Service  Bulletin  A320-32-1187. 
Revision  01,  dated  February  17.  1999. 

New  Actions  Required  by  This  AD 

Terminating  Modification 

(c)  Within  5  \ears  from  the  effective  date 
of  this  .AD.  or  at  the  next  MLG  overhaul, 
whichexer  occurs  later,  modity  the  forward 
pintle  pin  cross  bolt  on  both  the  left  and  right 
MLG  (including  a  detailed  inspection  to 
ensure  that  the  bolts  are  in  proper  position 
and  are  not  broken,  and  repair  if  necessary; 
and  removal  and  installation  of  the  lock 
bolts),  in  accordance  with  .Airbus  Service 
Bulletin  A320-32-1213.  Revision  02,  dated 
Februar\-  9.  2001.  This  modification 
r;onstitutes  terminating  action  lor  the 
requirements  of  this  .AD. 

Note  4:  Accomplishment  of  the  actions 
required  in  paragraph  (c)  of  this  .AD.  prior  to 
the  effective  date  of  this  .AD.  in  accortlance 
with  .Airbus  Service  Bulletin  .A320-32-1213, 
dated  March  21.  2000,  or  Revision  01,  dated 


November  15,  2000.  is  considered  acceptable 
for  compliance  with  paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d](l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acc;eptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  .A\M-1 16,  Transport 
.Airplane  Directorate.  F.A.A.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116. 

(2)  Alternati\e  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-10-16.  amendment  39-11740,  are 
approved  as  alternative  methods  of 
compliance  with  tnis  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  ma\'  be 
obtained  from  the  Manager,  International 
Branch.  ANM-n6. 

Spec/a/  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  ac;romplished. 

Incorporation  b\  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operator  Telex  (AOT)  32-17. 
Revision  01.  dated  November  0.  1997.  Airbus 
Service  Bulletin  A320-32-1187.  dated  lune 
17,  1998,  or  Airbus  Service  Bulletin  A320- 
32-1187,  Revision  01,  dated  February  17. 
1999;  and  Airbus  Service  Bulletin  A320-32- 
1213.  Revision  02.  dated  February  9.  2001:  as 
applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  .A320-32-1213. 
Revision  02.  dated  February  9.  2001.  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  Airbus 
Service  Bulletin  A320-32-1187,  dated  June 
17,  1998:  and  Airbus  Service  Bulletin  A320- 
32-1187,  Revision  01.  dated  February  17, 
1999;  was  appro\eil  pre\iously  by  the 
Director  of  the  Federal  Register,  as  of  June  30, 
2000  (65  FR  34059.  May  26.  2000). 

(3)  The  incorporation  bv  reference  of 
Airbus  All  Operator  Telex  (AOT)  32-17, 
Revision  01.  dated  November  6,  1997.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  August  12,  1998  (63  FR 
36834.  lul\  8,  1998). 

(4)  Copies  of  any  of  these  service 

do(  uments  ma\'  be  obtained  from  .Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex.  France,  Copies  may  be 
inspected  at  the  F.A.A,  Transport  .Airplane 
Directorate,  1601  Lind  .Avenue.  SW..  Renton. 
Washington:  or  at  the  Offii  e  of  the  Federal 
Register,  800  .North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC, 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-428- 
153(B),  Revision  1,  liated  November  29.  2000. 


EfTective  Date 

(g)  This  amendment  becomes  effective  on 
,May  28,  2002. 

Issued  in  Renton.  Washington,  on  April  11, 
2002, 

Vi  L.  Lipskj, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Ser\ice. 
|FR  Doc,  02-9573  Filed  4-22-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-209-AD;  Amendment 
39-12723:  AD  2002-08-15] 

RIN2120-AA64 

Airworthiness  Directives:  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviatinn 
.Administration.  DOT, 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airuorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires  an 
inspection  of  the  tripod  strut  assembly 
of  the  inboard  support  of  the  leading 
edge  slat  of  the  wing  for  a  preload 
condition,  and  follow-on  actions.  For 
ceilain  airplanes,  this  AD  also  requires 
inspection  and  replacement  of  the 
existing  tripod  struts  with  new, 
adjustable  stmts,  if  necessary.  This 
action  is  necessary  to  prevent  damage  to 
the  tripod  stnit  assembly  due  to  a 
preload  condition,  which  could  result  in 
loss  of  control  of  the  inboard  leading 
edge  slat  or  separation  of  the  slat  from 
the  airplane,  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  May  28.  2002. 

The  incorporation  4)y  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  28. 
2002 

ADDRESSES:  The  sen^ice  information 
referenced  in  this  AD  mav  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Bo.x  3707.  Seattle, 
Washington  98124-2207  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Direc  torate.  Rules 
Docket,  1601  Laid  Avenue,  SW,. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  .\W.,  suite  700,  Washington.  DC. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
Craycraft.  Aerospace  Engineer.  Airframe 
Branch.  ANM-120S.  FA.\,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2782: 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  was 
published  in  the  Federal  Register  on 
January  2.  2002  (67  FR  35).  That  action 
proposed  to  require  an  inspection  of  the 
tripod  strut  assembly  of  the  inboard 
support  of  the  leading  edge  slat  of  the 
wing  for  a  preload  condition,  and 
follow-on  actions.  For  certain  airplanes, 
that  action  also  proposed  to  require 
inspection  and  replacement  of  the 
existing  tripod  struts  with  new. 
adjustable  struts,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  379  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  136  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspections  of  the  tripod  strut 
assembly  and  bushing  holes,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$8,160,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 


Should  an  operator  be  required  to 
accomplish  the  rework  of  the  fitting 
assembly,  it  will  take  approximately  4 
work  hours  per  airplane,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
rework,  if  accomplished,  will  be  $240 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  high  frequency  eddy 
current  inspection,  it  will  take 
approximately  5  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection,  if 
accomplished,  will  be  $300  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  the  main 
strut  support  fitting,  it  will  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  replacement 
(on  both  the  left  and  right  wings  of  the 
airplane,  excluding  the  time  for  gaining 
access  and  closing  up),  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$12,380  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement,  if  accomplished,  will  be 
$13,220  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  inspection  for 
improperly  cut  and  spliced  struts,  it  will 
take  approximately  1  work  hour  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection,  if 
accomplished,  will  be  $60  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  a  cut  and 
spliced  strut  with  a  new.  adjustable 
tripod  strut,  it  will  take  approximately 
4  work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
replacement,  if  accomplished,  will  be 
$240  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediires  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-15     Boeing:  Amendment  39-12723. 
Docket  2001-NM-209-AD. 

Applicability:  Model  767  series  airplanes, 
line  numbers  160  through  541  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  alteredf  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  tripod  strut 
assembly  due  to  a  preload  condition,  which 
could  result  in  loss  of  control  of  the  inboard 
leading  edge  slat  or  separation  of  the  slat 
from  the  airplane,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspections 

(a)  For  all  airplanes:  Before  the 
accumulation  of  5,000  total  flight  cycles  or 
within  24  months  after  the  effective  date  of 
this  AD.  whichever  is  later:  Do  a  general 
visual  inspection  (check)  of  the  tripod  strut 
assembly  of  the  inboard  leading  edge  slat  of 
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each  wing  for  a  preload  condition,  per  Figure 
2  of  Boeing  Service  Bulletin  767-57A0058. 
Revision  1.  dated  May  27,  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as;  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  preload  condition  is  found,  before 
further  flight,  inspect  the  fitting  assembly 
bushing  holes  for  roundness,  per  Figure  5  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(i)  If  all  the  bushing  holes  are  round,  before 
further  flight,  do  the  inspection  required  by 
paragraph  (c)  of  this  AD. 

(ii)  If  any  bushing  hole  is  not  round,  before 
further  flight,  do  the  inspections  required  by 
paragraphs  (b)  and  (c)  of  this  AD. 

(2)  If  a  preload  condition  is  found,  before 
further  flight,  do  the  inspections  required  by 
paragraphs  (b)  and  (c)  of  this  AD. 

Follow-on  Actions 

(b)  For  airplanes  subject  to  paragraph 
(a)(l)(ii)  or  (a)(2)  of  this  AD:  Do  a  high 
frequency  eddy  current  inspection  of  the 
fitting  assembly  lug  for  cracking,  per  Figure 
6  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  767-57A00.=i8. 
Revision  1.  dated  May  27.  1999. 

(1)  If  no  cracking  is  found,  or  if  c:rackirig 
is  found  in  the  lug  bore  onlw  before  further 
flight,  rework  the  fitting  assembly  lug.  per 
Figure  7  of  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(2)  If  cracking  is  found  in  the  fitting  lug 
base  or  the  lug  bore  and  base,  before  further 
flight,  purge  the  auxiliary  fuel  tank  and 
replace  the  fitting  assembly  lug.  per  Figure  8 
of  the  .Accomplishment  Instructions  of  the 
service  bulletin, 

(c)  For  airplanes  subject  to  paragraph 
(a)(l)(i),  (a)(l)(ii).  or  (a)(2)  of  this  AD:  Do  a 
general  visual  inspection  of  the  bushing 
holes  of  the  main  strut  assembly  to  determine 
if  the  bushing  holes  are  round,  per  Figure  9 
of  the  .Accomplishment  Inslru(  tions  of 
Boeing  Service  Bulletin  767-57,-\00.S8. 
Revision  1,  dated  May  27.  1999. 

(1)  If  the  bushing  holes  are  round,  before 
further  flight,  assemble  the  tripod  as.sembly, 
per  Figure  11  or  Figure  12,  as  applicable,  of 
the  Accomplishment  Instruc:tions  of  the 
service  bulletin. 

(2)  If  the  bushing  holes  are  not  round. 
before  further  flight,  replace  the  main  strut 
fitting  assembly,  per  Figure  10  of  the 
Accomplishment  Instructions  of  the  service 
bulletin:  then  assemble  the  tripod  assembly, 
per  Figure  11  or  Figure  12.  as  applic:able,  of 
the  Acc:omplishment  Instructions  of  the 
service  bulletin. 

Note  3:  Inspections  and  loUow-on  actions 
done  before  the  effective  date  of  this  AD  per 
Boeing  Alert  Service  Bulletin  7B7-57A0058. 
dated  [une  11.  1998.  are  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this  AD. 


Inspection/Replacement  of  Tripod  Struts 

(d)  For  Group  2  airplanes  that  have  not 
accomplished  Boeing  Ser\ice  Bulletin  767- 
57-0037.  dated  January  14.  1993:  Before 
further  flight  after  doing  the  inspections  and 
follow-on  actions  required  by  paragraphs  (a), 
(b),  and  (c)  of  this  AD.  do  a  general  visual 
inspection  of  the  tripod  struts  to  determine 
if  thev  have  been  cut  and  spliced,  per  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(1)  If  the  tripod  struts  have  been  cut  and 
spliced  with  fewer  than  six  hi-loks.  before 
further  flight,  replace  with  new,  adjustable 
struts,  per  Figure  1  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(2)  If  the  tripod  struts  have  not  been  cut 
and  spliced,  or  they  have  been  cut  and 
spliced  with  six  hi-loks,  no  further  action  is 
required  by  this  paragraph. 

.Alternative  Methods  of  Compliance 

(e)  .'\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  l.XCO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Priru  ipal  Maintenance 
Inspector,  who  ma\  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  t:oncerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations.(14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
v.ith  Boeing  Service  Bulletin  7r)7-.=i7.A0058, 
Revision  1.  dated  May  27.  1999;  and  Boeing 
Service  Bulletin  767-57-0037,  dated  Ianuar\ 
14.  1993;  as  applicable.  This  incorporation  by 
reference  was  approved  b\'  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  S\V..  Ronton,  Washington:  or  at 
the  Offic  e  of  the  Federal  Register.  800  North 
C^apitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
May  28,  2002, 

Issued  in  Renton.  Washington,  on  Apnl  15, 
2002. 

Kalene  C.  Yanamura. 
Actiiiji  Manager.  Transport  Airplane 
Directoratt^.  Alrrmft  Certification  Sen'ice. 
|FR  Doc.  02-9613  Filed  4-22-02;  8:45  ami 
BILUNG  CODE  4910-13-Al 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-ANE-47-AD:  Amendment 
39-12719;  AD  2002-08-11] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turt>ofan  Engines 

agency:  Federal  .Aviation 
.Administration.  DOT. 
action:  Final  rule, 

SUMMARY:  This  amendment  supersedes 

an  existmg  airworthiness  directive  (AD), 
that  is  applicable  to  certain  Pratt  & 
Whitney  IT9D  series  turbofan  engines. 
That  AD  currently  requires  revisions  to 
the  Airworthiness  Limitations  Section 
(ALS)  of  the  manufacturers  Instructions 
for  Continued  Airworthiness  (ICA)  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  e.xposure  This  action 
adds  additional  critical  life-limited  parts 
for  enhanced  inspection.  This 
amendment  is  prompted  by  an  FA.A 
studv  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts.  The  actions  specified  by 
this  .AD  are  intended  to  prevent  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  date  May  28,  2002, 
ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined,  by 
appointment,  at  the  Federal  .Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington,  MA:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman.  .Aerospace  Engineer.  Engine 
Certification  Office,  FA.A,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781) 238-7199, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  2000-01-13, 
Amendment  39-11511  (65  FR  2864. 
lanuarv  19,  2000),  which  is  applicable 
to  Pratt  &  Whitney  (PW)  IT9D  series 
turbofan  engines,  was  published  in  the 
Federal  Register  on  November  20,  2001 , 
(66  FR  58075),  That  action  proposed  to 
require  revisions  to  the  Ainvorthiness 
Limitations  Section  (ALS)  of  the 
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manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Add  the  -20  Model 

One  commenter  requests  that  the 
JT9D-20  engine  model  be  added  to  the 
applicabilitv  paragraph. 

The  FAA 'agrees.  Although  the  IT9D- 
20  engine  model  was  included  in  the 
Mandator}'  Inspections  Table  of  the 
proposed  rule,  it  was  inadvertently 
omitted  from  the  applicability 
paragraph  of  the  proposed  rule,  and  is 
now  included  in  this  final  rule. 

Modify  Part  Nomenclature 

One  commenter  requests  that  in  the 
Mandator.'  Inspections  Table,  under  the 
Part  Nomenclature  column,  the  words 
"and  Hubs"  be  added  to  all  four 
references  to  "All  LPT  Stage  3-6  Disks" 
to  be  consistent  with  manufacturer 
nomenclature. 

The  FAA  agrees.  The  four  references 
in  the  Mandatorv  Inspections  Table  now 
read  "All  LPT  Stage  3-6  Disks  and 
Hubs"  in  this  final  rule. 

Difference  Between  Existing  AD  and 
Proposal  Paragraph  (a) 

One  commenter  states  that  paragraph 
(a)  of  AD  2000-01-13  differs  from  the 
proposal  paragraph  (a).  The  AD 
paragraph  (a)  directs  the  revision  to  the 
Engine  Time  Limit  Section  (TLS)  of  the 
manufacturer's  Engine  Manuals  by 
specifically  listed  Engine  Manual  part 
numbers,  while  the  proposal  states  the 
necessity  to  revise  the  manufacturers 
Airworthiness  Limitation  Section  (ALSl 
of  the  Instructions  for  Continued 
Airworthiness  (ICA).  The  commenter 
requests  clarification. 

The  FAA  agrees  with  adding 
clarification.  The  wording  in  paragraph 
(a)  of  AD  2000-01-13  was  changed  in 
the  proposal  to  be  consistent  with  other 
engine  models,  however,  the  [T9D 
engine  manuals  are  not  consistent  with 
the  manuals  of  the  other  PW  engine 
models.  Also,  the  proposal  included  the 
engine  manual  part  numbers  in  the 
table.  Therefore,  the  FAA  changes  the 
wording  of  paragraph  (a)  in  this  final 
rule  to  read;  "Within  the  next  30  days 
after  the  effective  date  of  this  AD.  revise 
the  Engine-Time  Limits-Airworthiness 
Limitations  Section  of  the 
manufacturer's  Engine  Manual  (EM) 


(JT9D  manual  part  numbers  provided  in 
the  Table  of  this  AD)  and  for  air  carrier 
operations  revise  the  approved 
continuous  airworthiness  maintenance 
program,  by  adding  the  following:" 

Expand  Cycles-In-Service  Inspection 
Waiver 

One  commenter  states  that  there  are 
circumstances  where  the  part  inspection 
would  not  normally  be  done.  An 
example  of  this  would  be  during  the 
rotor  balancing  process:  the  inspection 
would  be  called  out  where  the  rotors 
may  require  removal  and  reinstallation 
of  all  blades  at  rearranged  locations  to 
meet  balance  requirements.  The 
commenter  proposes  that  paragraph 
(2)(ii)  of  the  proposed  change  to  the 
Engine  Time  Limits  Section  be 
reworded  to  allow  2.500  cycles-in- 
service  since  the  last  piece-part 
opportunity  inspection  for  parts  not 
damaged  or  related  to  the  removal 
cause.  This  would  ensure  at  least  one 
mid-life  inspection  opportunity  for  the 
disk  and  hub.  and  would  prevent 
unnecessary  inspections  due  to  rotor 
balance  and  other  work  requirements. 

The  FAA  disagrees.  The  commenter 
suggests  that  the  100  cycles-in-service 
inspection  waiver  provided  in  the  piece- 
part  opportunity  definition  is  too  low 
and  should  be  expanded  to  2.500  cycles. 
The  100  cycle  waiver  is  intended  to 
allow  short-term  relief  from  mandatorv' 
inspections  for  a  part  recently  inspected 
in  accordance  with  the  engine  manual 
requirements.  The  100  cycle  waiver  is 
specifically  aimed  at  disassembled  parts 
removed  from  an  engine  following  a  test 
cell  reject  or  some  other  event  that 
caused  the  parts  removal  shortly  after 
successful  completion  of  mandatory 
inspections.  Waiver  of  mandatory 
inspections  in  this  instance  also 
requires  that  the  part  was  not  damaged 
related  to  the  cause  for  its  removal  from 
the  engine.  Mandatory-  inspections  are 
required  on  fully  disassembled  parts 
regardless  of  time-since-new  (TSN)  or 
time-since-overhaul  (TSO). 

The  FAA  is  aware  that  cracks  can  be 
missed  during  part  inspections  and  that 
each  time  a  part  is  processed  through  an 
inspection  line,  the  probability  of 
detecting  a  crack  is  increased.  Typical 
on-condition  maintenance  plans  make  it 
likely  that  a  given  part  could  be 
returned  to  service  for  thousands  of 
cycles  without  the  need  for  additional 
focused  inspection.  Recognizing  two 
opposing  aspects  of  part  removal  and 
inspection,  which  are  the  need  for  a 
brief  exemption  period  following 
conduct  of  mandatory  inspections  and 
the  benefits  of  increased  frequency  of 
inspection,  the  FAA  established  the  100 
cvcle  threshold.  No  consideration  for 


crack  growth  time  was  given  in  the 
choice  of  this  number.  It  is  strictly  based 
on  keeping  the  frequency  of  mandatory 
inspections  as  high  as  practicable  and 
therefore  increases  the  probability  of 
crack  detection  while  providing  a  brief 
window  of  exemption  from  mandatory 
inspection  if  certain  conditions  are  met. 
Therefore,  the  100  cycle  limit  will 
remain  in  paragraph  (2)(ii)  of  the 
changes  to  the  Engine  Time  Limits 
Section  of  the  AD  and  no  exemption 
will  be  allowed  for  infrequent 
circumstances  that  create  a  piece-part 
opportunity. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described^reviously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the"  AD. 

Economic  Analysis 

The  FAA  estimates  that  837  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  1  work  hour 
per  engine  to  do  the  proposed  actions. 
The  average  labor  rate  is  S60  per  work 
hour.  Based  on  these  figures  the  total 
cost  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  8954,180. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consuhed 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V.S.C.  106(g).  4011:).  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11511  (65  FR 
2864.  lanuary  19,  2000)  and  by  adding 

a  new  airworthiness  directive. 


Amendment  39-12719.  to  read  as 
follows: 

2002-08-11   Pratt  &  Whitney:  .\nitndment 
39-12719.  Docket  No  9H-.-\NE-47-AD. 
Supersede.s  AD  2000-01-1,3. 
.•\mendment  39-11511. 
ApplirabilitvThi^  airworthiness  directivo 
(AD)  is  applicable  lo  Pratt  *>  Whitnev  (FW) 
rr9U-3A.  -7, -7A.  -7H.  -7AH.  -7K.  -71.  -20. 
-201.  -5^A.  -70A.  -7Q.  -7Q3.  -7R4D. 
-7R4Dl.-7R4E.-7R4i;i.-7K4t:4.  -7R4(;2. 
and  -7R4H1  series  lurbofan  engines, 
instalij'd  on  but  not  limited  to  Boeing  747 
and  7(i7  series.  McDonnell  Douglas  DC;-10 
series,  and  .Airbus  Industrie  .•\:)(){l  and  .•\310 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  w  hether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  ot  this  .-XD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .AD  is  affected,  the  owner 'operator  must 
request  approval  for  an  alternative  method  of 
( ompliance  in  ai:cordance  with  jiaragraph  (c) 
of  this  .-\D,  The  recpiest  should  int  hide  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
at:tions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

Inspections 

(dj  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Engine- 
Time  Limits-Airworthiness  Limitations 
Section  of  the  manufacturer's  Engine  Manual 
(EM)  (fT9D  manual  part  numbers  provided  in 
the  Table  of  this  AD)  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

Mandatory  Inspections 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Engine  model 


Engine  manual  part  number 


Part  nomenclature 


FPI  per 

manual 
section 


Inspection 


7,7A/7AH/7F.  7H/7J/20/ 
20J, 


*646028  (or  the  equivalent 
customized  versions 
770407  and  770408) 


All  Fan  Hubs 


All  HPC  Stage  5-15  Disks  and  Rear  Com- 
pressor Drive  Turbine  Shafts 

All  HPT  Stage  1-2  Disks  and  Hubs  

All  LPT  Stage  3-€  Disks  and  Hubs  ,,..; 


72-31-04  I  02 


72-35-00     03 


59A/70A   754459 


All  Fan  Hubs 


72-51-00 
72-52-00 


03 
03 


All  HPC  Stage  5-15  Disks  and  Rear  Com- 
pressor Dnve  Turbine  Shafts 
All  HPT  Stage  1-2  Disks  and  Hubs  _ 

All  LPT  Stage  3-6  Disks  and  Hubs  


7Q/7Q3 


777210   '  All  Fan  Hubs  

All  HPC  Stage  5-15  disks  and  Rear  Com- 
pressor Dnve  Turbine  Shafts 

All  HPT  Stage  1-2  Disks  and  Hubs  

All  LPT  Staae  3-6  Disks  and  Hubs  


72-31-00 

Heavv  Maintenance 

CtiecK 

72-35-00 

Heavy  Maintenance 

Check 

72-51-00 

Heavy  Maintenance 

Cneck-3 

72-52-00 

Heavy  Maintenance 

Check-3 

72-31-00 

03 

72-35-00 

03 

7R4 


785058.  785059. 
789328 


and 


All  Fan  Hubs 


All  HPC  Stage  5-15  Disks  and  Rear  Com- 
pressor Drive  Turbine  Shafts 

All  HPT  Stage  1-2  Disks  and  Hubs  

All  LPT  Stage  3-6  Disks  and  Hubs  


72-51-00 
72-52-00 


03 
03 


72-31-00 

72-35-00 

72-51-00 
72-52-00 


03 

03 

03 
03 


'  P/N  770407  and  770408  are  customized  versions  of  P/N  646028  engine  manual. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 
-    (i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual:  and 

(ii)  The  part  has  accumulated  more  than 
100  cvcles-in-service  since  the  last  piece-part 


opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine  " 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatorv  inspections  must  be  performed 


only  in  accord  an  (e  with  the  Engine-Time 

Limits-.Airworthiness  Limitations  .Section  of 
the  rr9D  Engine  Manual 

Alternative  Method  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  (  ompliance  time  that 
provides  an  acceptable  level  of  safet)  may  bv 
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used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  mav  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  (light  permits  may  be  issued  in 
accordance  with  §«»21.107  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  air(  ratt  to  a 
location  where  the  requirements  of  this  AD 
c:an  bo  done. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121..369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternatively,  certificated  air  c:arriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121..369(c)  of  the 
Federal  Aviation  Regulations  (14  CI-'R 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 

§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

Effective  Date 

(fl  This  amendment  becomes  effective  on 
May  28,  2002. 

Issued  in  Burlington.  Massachusetts,  on 
April  12,  2002. 
Thomas  A.  Boudreau. 
Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-9844  Filed  4-22-02:  8:45  am) 
BILLING  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2001 -10743;  Airspace 
Docket  No.  01-ASW-16] 

Realignment  of  Federal  Airway  V-385; 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Final  Rule. 

SUMMARY:  This  action  realigns  Federal 
Airway  385  (V-385)  between  Lubbock. 
TX.  and  Abilene.  TX,  so  that  aircraft 
will  be  able  to  navigate  on  the  airway 
without  encroaching  upon  the  newly 
designated  Lancer  Militarv  Operations 
Area  (MOA). 

EFFECTIVE  DATE:  0901  UTC,  June  13. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rohring.  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SVV..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  7,  2001 .  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
realign  V-385  by  moving  a  turning  point 
(BOOMR  intersection)  approximately 
seven  miles  to  the  east  of  its  present 
location  (66  FR  63517).  With  this 
realignment,  aircraft  can  navigate 
between  Lubbock,  TX,  and  Abilene.  TX. 
without  encroaching  upon  the  Lancer 
MOA.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  this  proposal  to  the  FAA. 
No  comments  were  received  in  response 
to  the  proposal. 

The  Rule 

This  amendment  to  14  CFR  part  71 
realigns  V-385  between  Lubbock.  TX, 
and  Abilene.  TX.  by  relocating  the 
BOOMR  intersection  and  moving  the 
airway  approximately  seven  miles  to  the 
east  of  its  present  location.  This 
realignment  allows  aircraft  to  navigate 
on  V-385  between  Lubbock,  TX,  and 
Abilene.  TX,  without  encroaching  upon 
the  Lancer  MOA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  it  has  been 
determined  that  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the  ^ 
criteria  of  the  Regulatory  Flexibility  Act. 

Federal  airwavs  are  published  in 
paragraph  6010(a)  of  FAA  Order  7400.9J 
dated  August  31.  2001,  and  effective 
September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Federal  airway  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O'  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 
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Paragraph  60 101  a)— Domestic  VOR  Federal 
AirwaV' 


***** 


V-385  (Revised) 

From  Lubbock.  TX.  INT  Lubbock  IOt   and 
Abilene.  TX.  329"  radials:  Abilene. 


*  *  *  * 


Issued  in  Washington.  DC.  on  .-Xpril  17. 
2002. 

Reginald  C.  Matthews. 
Manager.  Airspace  and  Rules  Division. 
(FR  Doc.  02-9941  Filed  4-22-02:  8:45  am] 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30304;  Amdt.  No.  3001] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revcjkes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SI.^P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
bv  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  lanuarv  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 


For  Purchase — 
Individual  SIAP  copies  may  be 

obtained  from; 

1.  FAA  Public  Inquiry  Center  (AP.A- 
200).  FAA  Headquarters  Building.  800 
Independence  .Avenue.  SW  . 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  \hv 
region  in  which  the  affected  airport  is 
located, 

Bv  Subscription — Copies  of  all  SIAPs. 
m.ailed  once  ev(>ry  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  f)500 
South  MacArthur  Blvd.  Oklahoma  Cifv. 
OK  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  Citv.  OK  73125)  telephone; 
(405) 954-4164, 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs),  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FA/\  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  «?  97.20 
of  the  Federal  Aviation  Regulations 
(F.-\R).  The  applicable  F.'X.A  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
b\  reference  are  available  for 
('.xammation  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  \erbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  I-'urther, 
airmen  do  not  use  the  regulator^'  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  or  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  cimiplete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnec:essary.  The 
provisions  of  thjs  amendment  state  the 
affected  CFR  (and  FARl  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 


as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previousiv  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticifHrted  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrar\'  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SI.^Ps  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulaton,'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airpots.  Navigation 
(air). 

Issued  in  Washington.  DC  on  April  12. 
2002 

lames  |.  Uallough, 
Director.  Flight  Standards  Sen'ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  tn  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  .Approach 
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Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120,  44701:  and  14  CFR  11.49(b)(2). 

§§97.23,  97.25,  97.27.  97.29,  97.31.  97.33, 
and  97.35    [Amended] 

1.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending  §97.23  VOR.  VOR/DME. 
\'0R  or  T.-\CAN.  and  VOR/DME  or  TACAN. 
§97.25  LOG,  LOC/DME.  LDA,  LDA/DME. 
SDF,  SDF/DME;  ^97.27  NDB.  NDB/DME; 
§97.29  ILS,  ILS/DME,  ISMLS.  MLS.  MLS/ 
DME.  MLS/RNAV:  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SLAPs:  and  §  97.35  COPTER 
SIAPs.  identified  as  follows: 

•   *   •  Effective  June  13.  2002 

Clinton.  AR.  Hollev  Mountain  Airpark. 

RNAV  (GPS)  RVVY  5,  Orig 
Clinton,  .\R.  Hollev  Mountain  Airpark, 

RNAV  (GPS)  RWY  23.  Orig 
Hope,  AR.  Hope  Muni.  VOR/DME  RWY  4. 

.\mdt  8 
Hope,  AR.  Hope  Muni.  RNAV  (GPS)  RVVY  4. 

Orig 
Hope.  .\R.  Hope  Muni,  RN.-\V  (GPS)  RWY  16, 

Orig 
Hope.  AR.  Hope  Muni.  GPS  RWY  4.  Orig. 

CANCELLED 
Hope.  AR,  Hope  Muni,  GPS  RWY  16,  Orig, 

CANCELLED 
Fresno.  CA.  Fresno  Yosemite  International, 

VOR/DME  OR  T.\CA\  RWY  llL.  Orig 
Fresno,  C.'^.  Fresno  Yosemite  International. 

VOR  OR  TACAN  RWY  11 L.  Amdt  11  A, 

CANCELLED 
Los  Angeles,  C.-\.  Whiteman,  VOR-A,  Aitidt 

lA 
Los  Angeles.  CA.  Whiteman,  RNAV  (GPS)-C, 

Orig 
Los  Angeles,  CA,  Whiteman,  GPS-B,  Orig. 

CANCELLED 
Palm  Springs,  CA,  Bermuda  Dunes.  VOR-A, 

Orig 
Palm  Springs,  CA.  Bermuda  Dunes,  VOR  OR 

GPS  RWY  28.  Orig.  CANCELLED 
Palm  Springs,  CA.  Bermuda  Dunes.  RNAV 

(GPS)  RWY  28.  Orig 
West  Palm  Beach.  FL.  Palm  Beach  Intl.  VOR 

OR  GPS  RWY  9L.  Amdt  2 
West  Palm  Beach,  FL  Palm  Beach  Intl,  VOR 

OR  GPS  RWY  13,  Amdt  3 
West  Palm  Beach,  FL.  Palm  Beach  Intl.  VOR 

ORGPSRWY27R.  .\mdt  2 
West  Palm  Beach.  FL.  Palm  Beach  Intl.  VOR 

OR  GPS  RWY  31.  Amdt  4 
West  Palm  Beach.  FL.  Palm  Beach  Intl,  NDB 

RWY  9L.  Amdt  20 
West  Palm  Beach.  FL.  Palm  Beach  Intl.  ILS 

RWY  9L.  Amdt  23 
West  Palm  Beach,  FL.  Palm  Beach  Intl,  ILS 

RWY  27R.  Amdt  1 
Albia,  lA.  Albia  Mum,  RNAV  (GPS)  RWY  31. 

Orig 
Albia.  lA,  Albia  Muni.  VOR/DME-A,  Amdt  4 
F"ort  Leavenworth.  KS.  Sherman  AAF,  RNAV 
(GPS)  RWY  15.  Orig 


Fort  Leavenworth.  KS,  Sherman  AAF,  RNAV 

(GPS)  RWY  33.  Orig 
Fort  Leavenworth.  KS,  Sherman  AAF,  NDB 

RWY  33.  Amdt  4 
Fort  Leavenworth,  KS.  Sherman  .\AF.  GPS 

RVVY  15.  Orig 
Fort  Leavenworth.  KS.  Sherman  AAF.  GPS 

RWY  33,  Orig 
Presque  Isle.  ME.  Northern  Maine  Regional 

Arpt  At  Presque  Isle.  VOR  RVVY  19,  Amdt 

10 
Presque  Isle,  ME,  Northern  Maine  Regional 

Arpt  At  Presque  Isle,  RNAV  (GPS)  Y  RWY 

l,Orig 
Presque  Isle,  ME,  Northern  Maine  Regional 

Arpt  At  Presque  Isle.  RNAV  (GPS)  Z  RWY 

l.Orig 
Presque  Isle,  ME.  Northern  Maine  Regional 

Arpt  At  Presque  Isle.  GPS  RWY  1,  Orig, 

CANCELLED 
Greenville,  MI,  Greenville  Muni,  VOR/DME- 

A,  Amdt  2 
Greenville,  MI,  Greenville  Muni,  RNAV 

(GPS)  RVVY  10,  Orig 
Greenville,  MI,  Greenville  Muni.  RN.AV 

(GPS)  RWY  28.  Orig 
Greenville,  Ml,  Greenville  Muni,  GPS  RVVY 

28,  Orig-A.  CANCELLED 
Dexter.  MO,  Dexter  Muni,  RNAV  (GPS)  RWY 

18,  Orig 
Dexter.  MO,  Dexter  Muni,  RNAV  (GPS)  RVVY 

36,  Orig 
Dexter,  MO.  Dexter  Muni,  NDB  RWY  36, 

Amdt  1 
Dexter.  MO,  Dexter  Muni.  VOR/DME  RWY 

36,  Amdt  5 
Maiden,  MO,  Maiden  Muni,  RNAV  (GPS) 

RVVY  18,  Orig 
Maiden.  MO,  Maiden  Muni,  RNAV  (GPS) 

RWY  36,  Orig 
Maiden,  MO,  Maiden  Muni,  RNAV  (GPS) 

RWY  31,  Orig 
Maiden.  MO.  Maiden  Muni.  VOR/DME  RWY 

13,  Orig 
Maiden.  MO.  Maiden  Muni,  VOR  RVVY  31, 

Amdt  8 
Maiden.  MO.  Maiden  Muni.  VOR/DME 

RNAV  OR  GPS  RVVY  13,  Orig-A. 

CANCELLED 
Monroe  Citv.  MO.  Monroe  Citv  Regional, 

RNAV  (GPS)  RVVY  9,  Orig 
Monroe  Citv.  MO.  Monroe  Citv  Regional, 

RNAV  (GPS)  RVVY  27.  Orig 
Monroe  Citv.  MO,  Monroe  Citv  Regional, 

VOR/DME-A.  Amdt  2 
Monroe  Citv.  MO,  Monroe  Citv  Regional, 

VOR/DME  RNAV  RVVY  27,  Amdt  1 
Monroe  Citv,  MO.  Monroe  Citv  Regional, 

GPS  RWY  27.  Orig 
.Malta,  MT,  Malta.  RNAV  (GPS)  RVVY  8,  Orig 
Malta,  MT.  Malta,  RNAV  (GPS)  RVVY  26,  Orig 
Scobev,  MT,  Scobev.  RNAV  (GPS)  RWY  12. 

Orig 
Rochester,  MN,  Rochester  International, 
RNAV  (GPS)  RVVY  2.  Orig 
Rochester.  MN.  Rochester  International,  VOR 
RVVY  2,  Amdt  17 
St.  Paul,  MN,  Lake  Elmo  Airport,  NDB  RVVY 

4,  Amdt  4 
St.  Paul,  MN,  Lake  Elmo  Airport.  RNAV 

(GPS)  RWY  32,  Orig 
St.  Paul,  MN.  Lake  Elmo  Airport.  GPS  RWY 

32,  Orig-A,  CANCELLED 

Walhalla,  ND,  Walhalla,  RNAV  (GPS)  RVVY 

33,  Orig 

Grant.  NE,  Grant  Muni,  RNAV  (GPS)  RVVY 
15,  Orig 


Grant,  NE,  Grant  Muni,  RNAV  (GPS)  RWY 

33,  Orig 
Grant,  NE,  Grant  Muni,  NDB  RVVY  15,  Amdt 

3 
Grant,  NE,  Grant  Muni,  NDB  RWY  33,  Amdt 

3 
Grant,  NE,  Grant  Muni.  VOR/DME  RWY  15, 

Orig 
Akron,  NY,  Akron,  VOR  OR  GPS  RWY  7. 

Amdt  3,  CANCELLED 
Akron,  NY,  Akron,  VOR/DME  OR  GPS  RVVY 

25,  Amdt  4.  CANCELLED 
Akron,  NY,  Akron,  RNAV  (GPS)  RVVY  7,  Orig 
Akron,  NY,  Akron.  RNAV  (GPS)  RVVY  25. 

Orig 
South  Bethlehem,  NY,  South  Albanv.  RNAV 

(GPS)  RWY  l.Orig 
South  Bethlehem,  NY,  South  Albanv,  RNAV 

(GPS)  RVVY  19,  Orig 
Canandaigua,  NY,  Canandaigua,  RNAV  (GPS) 

RWY  13,  Orig 
Canandaigua,  NY,  Canandaigua,  GPS  RWY 

13.  Orig,  CANCELLED 
Penn  Yan,  NY,  Fenn  Yan,  RNAV  (GPS)  RVVY 

1 ,  Orig 
Penn  Yan,  NY.  Penn  Yan,  RNAV  (GPS)  RVVY 

19.  Orig 
Penn  Yan.  NY,  Penn  Yan.  GPS  RVVY  1,  Orig. 

CANCELLED 
Penn  Yan.  NY,  Penn  Yan,  GPS  RVVY  19.  Orig. 

CANCELLED 
Chillicothe.  OH,  Ross  County,  RNAV  (GPS) 

RVVY  23,  Orig 
Chillicothe,  OH,  Ross  Countv,  GPS  RVVY  23, 

Orig,  CANCELLED 
Clearfield,  PA,  Clearfield-Lawrence,  VOR 

RVVY  30,  Amdt  6 
Clearfield,  PA,  Clearfield-Lawrence,  RNAV 

(GPS)  RWY  30,  Orig 
Clearfield.  PA,  Clearfield-Lawrence,  GPS 

RVVY  30,  Orig,  CANCELLED 
Sterling,  PA,  Spring  Hill,  VOR-B,  Orig 
Barnwell,  SC,  Barnwell  Countv.  RNAV  (GPS) 

RWY  16,  Orig 
Barnwell,  SC,  Barnwell  County,  NDB-A, 

Amdt  1 
Barnwell.  SC,  Barnwell  County,  NDB  RWY  4, 

,\mdt  2 
Clemson,  SC.  Oconee  Countv  Regional.  GPS 

RVVY  25,  Orig,  CANCELLED 
Clemson,  SC,  Oconee  Countv  Regional,  NDB 

OR  GPS-A,  Amdt  5B,  CANCELLED 
Clemson,  SC,  Oconee  Countv  Regional. 

RNAV  (GPS)  RVVY  7,  Orig 
Clemson,  SC,  Oconee  Countv  Regional, 

RNAV  (GPS)  RWY  25,  Orig 
Clemson,  SC,  Oconee  Countv  Regional.  NDB 

RVVY  25,  Orig 
Clemson,  SC,  Oconee  Countv  Regional,  GPS 

RWY  7.  Orig-A.  CANCELLED 
Eagle  Butte,  SD,  Chevenne  Eagle  Butte, 

RNAV  (GPS)  RVVY  31,  Orig 
Eagle  Butte.  SD,  Chevenne  Eagle  Butte,  GPS 

RWY  31.  Amdt  1.  CANCELLED 
Huron,  SD,  Huron  Regional,  LOC/DME  BC 

RVVY  30.  Amdt  12 
Huron,  SD.  Huron  Regional,  RNAV  (GPS) 

RVVY  30.  Orig 
Pierre,  SD.  Pierre  Regional.  VOR  or  TACAN 

RVVY  25.  Orig 
Pierre,  SD,  Pierre  Regional,  VOR/DME  or 
TACAN  or  GPS  RVVY  25,  Amdt  16A 
CANCELLED 
Pierre,  SD,  Pierre  Regional,  VOR/DME  or 

TACAN  RVVY  7,  Amdt  4C 
Pierre,  SD.  Pierre  Regional,  RNAV  (GPS) 
RVVY  7,  Orig 
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Pierre,  SD,  Pierre  Regional,  RNAV  (GPS) 

RWY  25.  Orig 
Di(  kson.  TN.  Dickson  Muni.  RNAV  (GPS) 

RWY  17,  Orig 
Manassas.  \'.\.  Manassas  Regional 'Harrv  P. 

Davis  Field.  NDB  OR  GPS-A.  Amdt  80. 

CANCELLED 
Norfolk.  VA.  Norfolk  Intl.  NDB/DME  RWY 

23.  Orig 
Norfolk.  VA.  Norfolk  Intl.  NDB/DME  OR  CPS 

RWY  2.1.  Orig-B,  c;a\c;eli.eu 

Norfolk.  VA.  Norfolk  intl.  RNA\'  (Gl'S)  R\\\ 

5.  Orig 
Friendship  (.Adams).  WI.  Adams  County 

Legion  Field.  RNAV  (GPS)  RWY  33.  Orig 
Friendship  (.Adams).  WI.  .Adams  Countv 

Legion  Field.  GPS  R\\\  33,  Orig-A 

CANCELLED 
Parkersburg.  WV.  Wood  County  Airport-Gill 

Robb  Wilson  Field.  VOR  RWY  21.  Amdt  in 
Parkersburg.  WV,  Wood  County  .Airport-Gill 

Robb  Wil.son  Field.  RNAV  (GPS)  Y  RWY  3, 

Orig 
Parkersburg,  W\'.  Wood  County  Airport-Gill 

Robb  Wilson  Field,  RNAV  (GPS)  Z  RWY  .3. 

Orig 
Parkersburg,  WV,  Wood  (bounty  .Airport-CliU 

Robb  Wilson  Field,  RNAV  (GPS)  Y  RWY 

21,  Orig 
Parkersburg,  WV.  Wood  County  .Airport-Gill 

Robb  Wilson  Field,  RNAV  (GPS)  Z  RWY 

21.  Orig 
(FR  Doc.  02-9840  Filed  4-22-02;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Docltet  No.  30305:  Amdt.  No.  3002] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  re\okes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  system,  such  as 
the  commissioning  of  new  navigational 
facilities,  additional  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  effected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendaton*' 
provisions. 

Incorporated  by  reference-approved 
by  the  Director  of  the  Federal  Register 


on  December  31.  1980.  and  reapproved 

as  of  January  1.  1982. 
ADDRESSES:  A\'ailability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP 

For  Purchase — 

Individual  SIAP  c:opies  may  be 
obtained  from: 

1,  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20.591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription  Copies  of  all  SIAPs. 
mailed  once  p\ery  2  weeks,  are  for  sale 
by  the  Superintendent  (.if  Documents, 
US  Government  Printing  Office. 
Washington,  DC:  20402, 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Servic  e. 
Federal  Ayiation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Bh  d  Oklahoma  Cit\ . 
OK  73169  (Mail  Address:  I'O,  Bo.x 
25082.  Oklahoma  City  OK.  73125) 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  th(>  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulator)'  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC).'Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51 .  and  «?  97.20  of  the  Federal 
Aviation's  Regulations  (FAR),  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
comple.x  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  te.xt  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 


publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  date  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designed  FDC/Temporarv 
(FDC/T)  .NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  preyiously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS,  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action" 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports. 
Navigation  (air). 


Issued  in  Washington,  DC  on  April  12. 
2002. 
James  ].  Ballough. 

nirertor.  Flight  Standards  Sen  ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARDS  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103.  40113,  40120, 
44701:  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or  TACAN; 
§97.25  LOC,  LOC/DME,  LDA,  LDA/DME, 
SDF,  SMF/DME;  §97.27  NDB.  NDB/DME; 
§97.29  ILS,  ILS/DME,  ISMLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs;  §97.33 
RNAV  SIAPs:  and  §  97.39  COPTER  SIAPs, 

Identified  as  follows: EFFECTIVE 

UPON  PUBLICATION 


FOG  Date 


State 


City 


03/05/02  NE   ....     AINSWORTH 


03/07/02  .. 
03/07/02  .. 
03/07/02  .. 
03/07/02  .. 
03/11/02  ,. 
03/11/02  .. 

03/11/02  .. 

03/11/02  .. 

03/11/02  .. 

03/12/02  .. 

03/13/02  . 

.03/14/02 

03/18/02  . 
03/18/02  . 

03/21/02  . 
03/27/02 

03/27/02  . 

03/27/02  . 

03/27/02 

03/27/02  . 

03/27/02  . 

03/27/02  . 

03/27/02 

03/28/02 

03/28/02 

04/01/02 
04/03/02 

04/03/02 

04/03/02 


TX 
TX 
TX 
TX 
TX 
KS 


KS 

KS 

KS 

TX 

TN 

NE  ... 


LA 
LA 


lA  .. 
FL  . 

PL  . 

FL 

FL 

TN 

TN 


MN  .. 
MN  .. 
KY... 


CORPUS  CHRISTI 
CORPUS  CHRISTI 
CORPUS  CHRISTI 
CORPUS  CHRISTI 

DENTON   

OLATHE   


OLATHE  

OLATHE  

OLATHE  

BROWNSVILLE 
FAYETTEVILLE 
FAIRMONT  


LAFAYETTE 
LAFAYETTE 


MO 

NE 
MA 


MA 


GA  .. 


PELLA  

SARASOTA  (BRA- 

DENTON) 
SARASOTA  (BRA- 

DENTON) 
SARASOTA (BRA- 

DENTON) 
SARASOTA (BRA- 

DENTON) 
CROSSVILLE  


CROSSVILLE 


DODGE  CENTER 
DODGE  CENTER 
LONDON  


OZARK 


COLUMBUS 
BOSTON  


BOSTON 


DONALSONVILLE 


Airport 


FDC  No. 


AINSWORTH  MUNI   2/1923 


CORPUS  CHRISTI  INTL  . 

CORPUS  CHRISTI  INTL  . 

CORPUS  CHRISTI  INTL  . 

CORPUS  CHRISTI  INTL  . 

DENTON  MUNI  

JOHNSON  COUNTY  EX- 
ECUTIVE 

JOHNSON  COUNTY  EX- 
ECUTIVE 

JOHNSON  COUNTY  EX- 
ECUTIVE. 

JOHNSON  COUNTY  EX- 
ECUTIVE. 

SOUTH  PADRE  ISLAND 
INTL. 

FAYETTEVILLE  MUNI  .... 


FAIRMONT  STATE  AIR- 
FIELD 
LAFAYETTE  REGIONAL 
LAFAYETTE  REGIONAL 

PELLA  MUNI  

SARASOTA/BRADENTON 

INTL 
SARASOTA/BRADENTON 

INTL 
SARASOTA/BRADENTON 

INTL. 
SARASOTA/BRADENTON 

INTL 
CROSSVILLE  MEMO- 

RIAL-WHITSON  FIELD. 
CROSSVILLE  MEMO- 

RIAL-WHITSON  FIELD. 

DODGE  CENTER 

DODGE  CENTER  

LONDON-CORBIN  ARPT- 

MAGEE  FLD. 
AIR  PARK  SOUTH  

COLUMBUS  MUNI  

GENERAL  EDWARD 

LAWRENCE  LOGAN 

INTL 
GENERAL  EDWARD 

LAWRENCE  LOGAN 

INTL 
DONALSONVILLE  MUNI 


2/1982  .. 
2/1983  .. 
2/1984  .. 
2/1985  .. 
2/2085  .. 
2/2088  .. 

2/2111  .. 

I  2/2112  .. 

2/2113  .. 

2/2148  . 

2/2178  . 

2/2224  . 

2/2289  . 
2/2290  . 

2/2347  . 
2/2510  . 

2/2511  . 

2/2512  . 

2/2513  . 

2/2520  . 

2/2521  . 

2/2528  . 
2/2529  . 
2/2550  . 

2/2567 

2/2654 
2/2699 

2/2700 


Subject 


VOR  OR  GPS  RWY  17, 

AMDT  2A. 
LOC  RWY  31 ,  AMDT  6. 
ILS  RWY  13,  AMDT  26. 
ILS  RWY  35,  AMDT  11. 
GPS  RWY  35,  ORIG. 
ILS  RWY  17,  AMDT6A. 
VOR  RWY  36,  AMDT  1 1 . 

NDB  RWY  18,  AMDT  4. 

LOC  RWY  18.  AMDT  7. 

RNAV  (GPS)  RWY  18, 

ORIG. 
VOR/DME  RNAV  OR  GPS 

RWY  17,  AMDT  3. 
VOR/DME  RWY  2.  ORIG- 

B. 
GPS  RWY  35,  ORIG. 


ILS  RWY  22L, 
NDB  OR  GPS 

AMDT  4A. 
NDB  RWY  34, 
VOR  OR  GPS 

AMDT  10B. 
VOR  OR  GPS 

AMDT  16A. 
VOR  OR  GPS 

AMDT  8B. 
NDB  RWY  32, 


AMDT  4B. 
RWY  22L, 

AMDT  7A, 
RWY  22, 

RWY  14, 

RWY  32, 

AMDT  6B. 


2/2713 


VOR/DME  OR  GPS-A, 

AMDT  8. 
ILS  RWY  26,  AMDT  lie. 

VOR  OR  GPS-A,  AMDT  3. 
GPS  RWY  34,  AMDT  2. 
VOR/DME  RNAV  RWY  5, 

AMDT  3B. 
VOR  OR  GPS  RWY  17, 

AMDT  4. 
GPS  RWY  14,  ORIG-A. 
GPS  RWY  27,  ORIG. 


VOR/DME  RWY  27, 
AMDT  2. 

VOR/DME  OR  GPS-A, 
AMDT  2A. 
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FDC  Date 


State 
NY  .... 

NY  .... 
NC  .... 

NY  .... 

NY  .... 

NY  .... 

NY  .... 

NY  .... 

NY  ... 

NY  ... 

NY  ... 

HI  

LA  

LA  

LA  

LA  

FL  .... 
TX  .... 

OK  ... 

OK  ... 

OK  ... 

OK  ... 


City 
ALBANY  

ALBANY  

ERWIN  

ROCHESTER  

ROCHESTER  

ROCHESTER  

ROCHESTER  

ROCHESTER  

ROCHESTER  

ROCHESTER  

ROCHESTER  

LIHUE  

LAKE  CHARLES 

SULPHUR   

SULPHUR   

SULPHUR   

BROOKSVILLE  ... 
MIDLAND   

OKLAHOMA  CITY 

OKLAHOMA  CITY 

OKLAHOMA  CITY 

OKLAHOMA  CITY 


Airport 


FDC  No 


Subject 


04/04/02 

04/04/02 
04/04/02 

04/04/02 

04/04/02 

04/04/02 

04/04/02 

04/04/02 

04/04/02 

04/04/02 

04/04/02 

04/05/02 

04/05/02 

04/05/02 
04/05/02 
04/05/02 
04/08/02 
04/08/02 

04/10/02 

04/10/02 

04/10/02 

04/11/02 


ALBANY  INTL 


ALBANY  INTL   

HARNETT  COUNTY 


GREATER  ROCHESTER 

INTL 
GREATER  ROCHESTER 

INTL, 
GREATER  ROCHESTER 

INTL 
GREATER  ROCHESTER 

INTL 
GREATER  ROCHESTER 

INTL 
GREATER  ROCHESTER 

INTL 
GREATER  ROCHESTER 

INTL, 
GREATER  ROCHESTER 

INTL. 
LIHUE  


LAKE  CHARLES  RE- 
GIONAL 
SOUTHLAND  FIELD 
SOUTHLAND  FIELD 
SOUTHLAND  FIELD 
HERNANDO  COUNTY 
MIDLAND  INTL 

WILL  ROGERS  WORLD 

WILL  ROGERS  WORLD 

WILL  ROGERS  WORLD 

WILL  ROGERS  WORLD 


2/2737 

^■2738 

2/2740 

2/2746 
2/2747 
2/2748 
22749 

2/2750 
2/2751 
22752 
22753 
2/2772 

2/2786 

2/2787 

2  2788 
2  2789 
2  2825 
2  2839 

2  2910 

2  2917 

2/2919 

2/2921 


COPTER  lis  RWY  i 

ORIG 
IIS  RWY  1    AMDT  9 
VOR  DME  RWY  5   AMDT 

2 
ILS  RWY  4  (CAT  I    II), 

AMDT  17 
ILS  RWY  22   AMDT  5 

ILS  RWY  28   AMDT  28 

VOR  DME  OR  GPS  RWY 

4    AMDT  •'A 
VOR  RWV  4    AMDT  9 

NDB  OR  GPS  RWY  28, 

AMDT  208 
RNAV  (GPS)  RWY  22 
ORIG-A 

GPS  RWY  'C   GRIG 

VOR'DME  OR  TACAN  OR 
GPS  RWY  21    AMDT 
3A 

VOR-A,  AMDT  13. 

VOR  DME-A   AMDT  ' 
NDB  RWY  ^5   AMDT  iE 
LOG  RWY  "5   AMD'  ^B 
ILS  RWY  9   AMDT  2 
VOR  DME  RNAV  RWY 

16R    AMDT  3 
NDB  RWY  35R    AMDT 

5B 
ILS  RWY  35  (CAT  I.  II), 

AMDT  8C 
RNAV  (GPS I  RWY  35R, 

ORIG 
LOC  BC  RWY  35L   AMDT 

IOC 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  240 

[Release  Nos.  33-8091 :  34-45769;  File  No. 
87-11-02] 

RIN  3235-AI40 

Amendment  to  Definition  of   Equity 
Security 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule  with  request  for 

comments. 

SUMMARY:  The  Commodity  Futures 
Modernization  Act  of  2000  amended  the 
definition  of  "security"  in  the  Securities 
Act  of  1933  and  the  definitions  of 
"security"  and  "equity  security"  in  the 
Securities  Exchange  Act  of  1934  to 
include  a  security  future.  We  are 
amending  the  definitions  of  "equity 


security"  in  the  rules  under  the 
Securities  Act  and  the  Exchange  Act  to 
conform  them  to  the  statutory 
definitions  with  respect  to  security 
futures. 

DATES:  Effective  Date:  These  rules  are 
effective  June  7.  2002. 

Comment  Date:  Comments  on  the 
amended  rules  must  he  received  on  ur 
before  May  23.  2002. 
ADDRESSES:  Please  send  three  copies  of 
your  comments  to  Jonathan  G.  Katz. 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V. 
Washington,  DC  20549-0609, 
Alternatively,  you  may  submit  your 
comments  electronically  to  the 
following  e-mail  address:  rule- 
commentsQsec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-1 1-02: 
please  include  this  file  number  in  the 
subject  line  if  you  use  e-mail  We  will 
make  all  comment  letters  available  for 
public  inspection  and  copying  in  our 
public  reference  room  at  the  same 
address.  We  will  post  electronically 
submitted  comment  letters  on  the 


Commission's  internet  \\  ebsite  [http:// 
www.sec.gov].' 

FOR  FURTHER  INFORMATION  CONTACT:  N. 

Sean  Harrison.  Special  Cxiunsel.  Office 
of  Rulemaking,  Division  of  Corporation 
Finance  at (202) 942-2910. or  in 
writing,  at  the  Securities  and  Exchange 
Commission,  450  Fifth  Street  N'W, 
Washington.  DC  20549-0312. 

SUPPLEMENTARY  INFORMATION:  We  are 

adopting  ameniiments  !(■  Rule  405  - 
under  the  Securities  Act  of  ]9,i,<  '  and 
Rule  3an-l  ~  under  the  Securities 
Exchange  Act  of  1934  ' 

I.  Discussion 

One  of  the  purposes  of  the 
Commoditv  Futures  Modernization  Act 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  e-mail  addresses,  from  electronic 
submissions.  You  should  only  submit  information 
you  wish  to  make  publicly  available. 

'  17  (TR  230.405. 

'15  U.S.C.  77a  etscq. 

*17CFR240.3all-l. 

SIS  U.S.C.  78a  e/spq. 
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of  2000  f^  is  to  provide  a  regulatory 
framework  for  the  trading  of  futures 
contracts  on  equity  securities.^  The 
CFMA  permits  national  securities 
exchanges  registered  under  Section  6  of 
the  Exchange  Act "  and  national 
securities  associations  registered  under 
Section  15A(a)  of  the  Exchange  Act"  to 
list  futures  on  individual  securities  and 
on  narrow-based  security  indices 
("security  futures").'"  Among  other 
things,  the  CFMA: 

•  Amended  the  definition  of 
"security"  in  Section  2(a)(1)"  of  the 
Securities  Act  and  Section  3(a)(10)'-  of 
the  Exchange  Act  to  include  security 

futures: 

•  Amended  the  definition  of  "equity 
security"  in  Section  3(a)(n)"  of  the 
Exchange  Act  to  include  security 
futures: 

•  Exempted  certain  security  futures 
from  the  registration  requirements  of  the 
Securities  Act  '"*: 

•  Exempted  security  futures  from  the 
provisions  of  Section  12(a)  '"■  of  the 
Exchange  Act: 

•  Amended  Section  12(g)  "^'  of  the 
Exchange  Act  to  clarify  that  security 
futures  are  not  equity  securities  of  the 
issuer  of  the  underlying  securities:  and 

•  Amended  Section  16  of  the 
Exchange  Act  to  cover  ownership  of. 
and  transactions  in.  security  futures.  '^ 

No  futures  contracts  on  single  stocks 
or  on  narrow-based  security  indices  are 


••Pub.  L.  No.  106-554  Stat.  2763  (2000). 

'H.R.  Rep.  No.  106-711  (II).  at  2  (2000). 

8  15U.S.C.  78(f). 

"15  ll.S.C.  78o-J(a) 

'"The  terms  "spcuritv  future"  diicl  ■narrow-based 
securitv  index"  Hre  defined  in  Section  3(a)(55)  of 
the  Exchange  .Act  |1^)  f.S  C.  78c(a)(55)l. 

"15l!.S.C.77b|aHl). 

'M5  1I.S.C.  78c(a)(10). 

'M5i;.S.C.  78c(a)(ll) 

'■•The  securitv  futures  exemption  is  contained  in 
Section  3(a)(14]  of  the  Securities  Act  115  LI.S.C. 
77(:(al(14)|.  Section  3(a)(14)  exempts  any  security 
f\itures  product  that  is:  (A)  cleared  by  a  clearing 
agency  registered  under  Section  17A  of  the 
Exchange  Act  or  exempt  from  registration  under 
subsection  (b)(7)  of  Section  17A;  and  (B)  traded  on 
a  national  securities  exchange  or  a  naliona) 
securities  association  registered  pursuant  to  Section 
ISA(a)  of  the  Exchange  Act. 

•■•15  Ij.S.C.  781(a).  Section  12(a)  of  the  Exchange 
.■\ct  prohibits  any  broker  or  dealer  from  engaging  in 
anv  transaction  in  a  security  on  a  national 
exchange,  unless  the  security  is  registered  under  the 
Exchange  Act. 

"*15U.S.C.  781(g). 

'■Exchange  Act  Section  16(f1  |15  li.S.C.  78p(fl|. 
Section  16  applies  to  every  person  who  is  the 
beneficial  owner  of  more  than  ten  percent  of  any 
class  of  equity  security  registered  under  Section  12 
of  the  Exchange  Act.  and  each  officer  and  director 
of  the  issuer  of  such  security.  Under  Section  16. 
these  persons  must  file  reports  disclosing  their 
transactions  in  all  equity  securities  of  the  issuer  We 
intend  to  issue  a  separate  interpretive  release  that 
will  set  forth  the  Commission's  views  concerning 
the  treatment  of  security  futures  under  Se<:tion  16 
and  other  provisions  of  the  federal  securities  laws 
and  the  rules  thereunder. 


currently  traded  on  national  securities 
exchanges  or  associations. 

We  are  amending  the  definitions  of 
"equity  security"  in  Securities  Act  Rule 
405  and  Exchange  Act  Rule  3all-l  to 
include  security  futures,  consistent  with 
the  statutory  treatment  of  security 
futures.'"  VVe  adopted  Rule  3all-l  in 
1965  to  clarif>'  that  the  term  "equity 
security,"  as  used  in  Sections  12(g)  and 
16  of  the  Exchange  Act  as  well  as 
Exchange  Act  Rule  12h-l,'''  includes  a 
wider  range  of  equity  interests  than  are 
specifically  listed  in  the  Exchange  Act 
definition.-"  In  1982,  in  connection  with 
our  adoption  of  the  integrated 
disclosure  system,  we  amended  the 
definition  of  "equity  security"  in  Rule 
405  to  conform  it  to  the  definition  in 
Rule  3all-l.-'  The  Rule  405  revision 
was  made  on  the  ground  that  there  was 
no  basis  for  defining  "equity  security" 
differently  for  purposes  of  our  Securities 
Act  rules  than  for  our  Exchange  Act 
rules.-'-  We  are  amending  the  definitions 
of  "equity  security"  in  Rules  405  and 
3a  11-1  in  the  same  fashion.  Both  rules 
would  therefore  remain  identical. 

Because  certain  security  futures  are 
statutorily  exempt  from  registration 
under  the  Securities  Act  and  the 
Exchange  Act,  and  are  expressly 
included  in  Section  16  of  the  Exchange 
Act,  we  do  not  believe  that  the 
conforming  changes  will  have  any 
substantive  impact.  Rather,  we  believe 
that  the  changes  will  prevent  any 
ambiguity  from  arising  as  a  result  of 
differences  between  the  statutes  and 

rules. 

As  amended,  the  definition  of  "equity 
securitv"  in  both  Securities  Act  Rule 
405  and  Exchange  Act  Rule  3all-l  will 
read  as  follows  (new  language 
underscored): 

"[alny  stock  or  similar  security, 
certificate  of  interest  or  participation  in 
any  profit  sharing  agreement, 
preorganization  certificate  or 
subscription,  transferable  share,  voting 
trust  certificate  or  certificate  of  deposit 
for  an  equity  security,  limited 
partnership  interest,  interest  in  a  joint 
venture,  or  certificate  of  interest  in  a 
business  trust;  any  security  future  on 


■"There  is  no  definitian  of  the  term  "equity 
security"  in  the  Securities  Act.  and  there  is  no 
corresponding  definition  of  the  term  "security"  in 
the  Securities  Act  rules. 

"'17CFR240.12h-l. 

-".See  Release  No.  34-7581  (April  23.  1965).  As 
adopted.  Rule  3all-l  defined    equity  security"  to 
inctude  such  items  as  limited  partnership  interests, 
interests  in  joint  ventures,  certificates  of  interests  in 
business  trusts,  voting  trust  certificates,  and 
American  Depositary  Receipts. 

2'  Release  No.  33-6383  (March  3,  1982)  [47  FR 
11819). 

"Release  No.  33-6333  (August  6.  1981)  (46  FR 
44194]. 


any  such  security,  or  any  security 
convertible,  with  or  without 
consideration  into  such  a  security,  or 
carrying  any  warrant  or  right  to 
subscribe  to  or  purchase  such  a  security; 
or  any  such  warrant  or  right;  or  any  put, 
call,  straddle,  or  other  option  or 
privilege  of  buying  such  a  security  from 
or  selling  such  a  security  to  another 
without  being  bound  to  do  so." 

II.  Administrative  Procedure  Act 
Considerations 

Pursuant  to  Section  553(b)  of  the 
Administrative  Procedure  Act.  -  *  the 
Commission  for  good  cause  finds  that 
prior  notice  and  public  comment  is 
unnecessary  because,  with  respect  to 
security  futures,  these  amendments  only 
conform  the  definitions  of  the  term 
"equity  security"  in  Commission  rules 
to  the  statutory  definition  of  the  term, 
which  was  amended  by  the  CFMA.  We 
therefore  do  not  believe  that  the 
conforming  changes  will  impact  the 
public  or  industry.  The  changes  will 
prevent  any  ambiguity  from  arising  as  a 
result  of  differences  between  the 
statutes  and  rules.  Because  the 
Commission  has  found  good  cause  that 
notice  and  comment  are  unnecessary,  a 
regulaton,-  flexibility  analysis  is  not 
required.  -■* 

III.  Request  for  Comment 

We  request  comment  on  the  changes 
we  are  adopting  in  this  release.  The 
term  "equity  security"  is  used  in  a 
variety  of  places  in  the  federal  securities 
laws.  Although  we  believe  that  the 
inclusion  of  security  futures  in  the  Rule 
405  and  Rule  3all-l  definitions  will 
not  have  any  substantive  effect,  we 
solicit  comment  as  to  whether  it  could 
have  an  effect  that  we  have  not 
considered.  Commenters  should  provide 
empirical  data  on  any  anticipated 
effects. 

IV.  Effects  on  Competition 

Section  23(a)(2)  of  the  Exchange  Act 
requires  us  to  consider  the  anti- 
competitive effects  of  any  rules  that  we 
adopt  under  the  Exchcinge  Act. 
Furthermore,  Section  2(b)  of  the 
Securities  Act  and  Section  3(f)  of  the 
Exchange  Act  require  us,  when  engaging 
in  rulemaking  that  requires  us  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  We  are  simply 
conforming  the  definition  of  "equity 
security"  in  oiu-  rules  to  the  statutory 
changes  with  respect  to  security  futures. 


2J5U.S.C.  553(b)(B). 
Jt  5  U.S.C.  603(a),  604(a). 
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We  think  that  the  conformed  definitions 
promote  efficiency  by  conforming  the 
treatment  of  security  futures  under  the 
statutes  and  our  rules.  We  do  not  expect 
the  amendments  to  have  any  anti- 
competitive effects.  We  solicit  comment 
on  these  matters  with  respect  to  the 
amended  rules.  Will  the  amendments 
have  an  adverse  effect  on  competition 
that  is  neither  necessar\'  nor  appropriate 
in  furtherance  of  the  purposes  of  the 
Securities  Act  or  the  Exchange  Act? 

V.  Cost-Benefit  Analysis 

The  amendments  we  are  adopting 
conform  Rule  405  and  Rule  3all-l  to 
the  revisions  in  the  Securities  Act  and 
the  Exchange  Act.  with  respect  to 
security  futures.  They  do  not  alter  the 
treatment  of  security  futures  under  the 
Securities  Act  or  the  Exchange  Act.  or 
effect  any  change  in  the  requirements 
imposed  by  the  federal  securities  laws 
as  they  relate  to  security  futures.  The 
CFMA  established  the  statutory- 
framework  for  the  treatment  of  security 
futures  under  the  federal  securities  laws 
and  the  statutory  amendments  are  self- 
effectuating.  We  do  not  believe  that  the 
amendments  will  have  any  effect  on 
public  companies  or  small  entities.  Any 
effect  is  the  result  of  the  CFMA 
amendments  to  both  statutes.  We 
request  comment  on  whether  the 
amendments  would  impose  any 
additional  burdens  or  costs  on  public 
companies  or  small  entities  outside  of 
the  costs  or  burdens  imposed  bv  the 
CFMA. 

VI.  Paperwork  Reduction  Act 

Securities  Act  Rule  405  and  Exchange 
Act  Rule  3all-l  do  not  contain  a 
"collection  of  information"  requirement 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  ("PRA").2s  We 
are  amending  Rule  405  and  Rule  3all- 
1  to  include  security  futures  in  the 
definition  of  "equity  security."  The 
CFMA  cunended  Exchange  Act  Section 
16  to  state  that  the  section  applies  to 
ownership  of,  and  transactions  in, 
security  futures  products.  The  Exchange 
Act  rules  under  Section  16  impose 
information  collection  requirements; 
however,  the  new  requirements  under 
Section  16  were  prescribed  by  the 
CFMA  and  would  be  the  same  without 
the  amendment  to  Rule  Sal  1-1.  We 
therefore  are  not  required  to  submit  the 
amendments  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  PRA. 


"44U.S.C.  3501  etseq. 


Vll.  Statutory  Basis,  Text  of  Rule  and 
Authority 

The  amendment  to  the  Commission's 
rule  is  being  adopted  pursuant  to 
Sections  6.  7.  10  and  19(a)  of  the 
Securities  Act  and  Sections  3(b)  and 
23(a)  of  the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Parts  230  and 
240 

Securities.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Securities  and  Exchange 
Commission  amends  Title  17,  Chapter  II 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
Part  230  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f. 
77g.  77h.  77],  77r.  77s,  77sss,  77z-,3.  78c.  78d, 
78/.  78m,  78n.  78o.  78t.  78w.  78//(d),  78mm, 
791.  80a-8.  80a-24.  80a-28.  80a-29,  80a-30, 
and  80a-37,  unless  otherwise  noted. 
***** 

2.  In  §  230.405  the  term  "equity 
security"  is  revised  to  read  as  follows: 

§  230.405.    Definitions  of  terms. 

***** 

Equity  security.  The  term  equity 
security  means  any  stock  or  similar 
security,  certificate  of  interest  or 
participation  in  any  profit  sharing 
agreement,  preorganization  certificate  or 
subscription,  transferable  share,  voting 
trust  certificate  or  certificate  of  deposit 
for  an  equity  security,  limited 
partnership  interest,  interest  in  a  joint 
venture,  or  certificate  of  interest  in  a 
business  trust;  any  security  future  on 
any  such  security;  or  any  security 
convertible,  with  or  without 
consideration  into  such  a  security,  or 
carrying  any  warrant  or  right  to 
subscribe  to  or  purchase  such  a  security; 
or  any  such  warrant  or  right;  or  any  put. 
call,  straddle,  or  other  option  or 
privilege  of  buying  such  a  security  from 
or  selling  such  a  security  to  another 
without  being  bound  to  do  so. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S  C.  77c.  77d,  77g,  77j. 
77s,  77Z-2.  77Z-3.  77eee.  77ggg.  77nnn. 
77SSS.  77ttt,  78c,  78d,  78e,  78f,  78g.  781,  78j, 
78)-l,  78k,  78k-l,  781,  78m,  78n,  78o.  78p. 
78q,  78s.  78u-5.  78w.  78x.  7811.  78mm.  79q. 


79t,  80a-20,  80a-23.  80a-29,  80a-37,  80b-3, 
80b-4  and  80b-l  1 .  unless  otherw^ise  noted. 

***** 

4.  The  undesignated  section  heading. 
"Definition  of  'Equity  Security"  As  Used 
in  Sections  12(g)  and  16"  preceding 

§  240.3a4-l  is  removed  and  added  to 
immediately  precede  § 240.3all-l. 

5,  Section  240.3all-l  is  revised  to 
read  as  follows: 

§240.3a11-1.     Definition  of  the  term 
"equity  security. ' 

The  term  equity  security  is  hereby 
defined  to  include  any  stock  or  similar 
security,  certificate  of  interest  or 
participation  in  any  profit  sharing 
agreement,  preorganization  certificate  or 
subscription,  transferable  share,  voting 
trust  certificate  or  certificate  of  deposit 
for  an  equity  security,  limited 
partnership  interest,  interest  in  a  joint 
venture,  or  certificate  of  interest  in  a 
business  trust:  any  securitv  future  on 
any  such  security:  or  any  security 
convertible,  with  or  without 
consideration  into  such  a  security,  or 
carrying  any  warrant  or  right  to 
subscribe  to  or  purchase  such  a  security; 
or  anv  such  warrant  or  right;  or  any  put, 
call,  straddle,  or  other  option  or 
privilege  of  buying  such  a  security  from 
or  selling  such  a  security  to  another 
without  being  bound  to  do  so. 

Dated;  April  17.2002. 
Bv  the  Commission. 

Margaret  H.  McFarland. 

Deputy  Spcretan- 

IFR  Dor    02-9854  Filed  4-22-02:  8:45  am) 

BILLING  CODE  8010-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-136) 
RIN2115-AA97 

Security  Zone;  Lake  Erie.  Toledo.  OH 

agency:  Coast  Guard.  DOT 
ACTION:  Temporar}-  final  rule; 
correction. 

SUMMARY:  The  Coast  Guard  published  a 
temporar\-  final  rule  on  October  12, 
2001.  creating  a  security  zone 
surrounding  the  waters  off  of  Davis 
Besse  Nuclear  Power  Plant  near  Toledo. 
Ohio.  The  original  parameters  of  that 
zone  blocked  approximately  40 
beachfront  homes  from  beach  access.  In 
the  interest  of  homeowners  and 
recreational  boaters  within  that  zone. 
Captain  of  the  Port  (COTP)  Toledo  has 
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readjusted  the  western  boundary  to 

allow  these  homeowners  full  access  to 

their  beachfront  property,  including  use 

of  recreational  vessels  off  that 

beachfront  property.  The  security  zone 

is  necessary  to  protect  the  Davis  Besse 

Nuclear  Power  Plant  from  terrorist 

threats. 

DATES:  This  rule  is  effective  from  April 

2.  2002  through  lune  15.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

Herb  Oertli.  Chief  of  Port  Operations, 

Marine  Safetv  Office,  420  Madison  Ave. 

Suite  700,  Toledo.  Ohio  43604;  (419) 

418-6050. 

Background  and  Purpose 

The  Coast  Guard  published  a 
temporarv  final  rule  in  the  Federal 
Register  on  October  12.  2001.  (66  PR 
52038),  to  create  a  security  zone  in 
response  to  the  September  11,  2001 
terrorist  attacks  on  the  United  States. 
We  are  changing  the  location  of  the 
western  boundan.'  of  the  security  zone. 

Need  for  Correction 

Since  publication.  Captain  of  the  Port 
Toledo  has  learned  that  a  western 
boundary  located  more  easterly  or  closer 
to  the  nuclear  plant  would  allow  local 
home-owners  full  beach  access, 
including  by  recreational  vessel.  This 
readjustment  in  no  ways  compromises 
the  intent  of  the  original  security  zone. 
The  regulation  was  published  in 
response  to  the  terrorist's  attacks  on  the 
World  Trade  Center  and  the  Pentagon    . 
on  September  11,  2001.  The  security 
zone  is  intended  to  protect  the  life, 
property,  and  national  security  of  U.S. 
citizens.  These  factors  were  considered 
along  with  the  impact  on  local 
homeowners  and  recreational  vessels  in 
reestablishing  the  boundaries  of  this 
seciuity  zone. 

Correction  of  Publication 

In  rule  PR  Doc.  01-25651.  published 
on  October  12.  2001 ,  (66  PR  52038) 
make  the  following  corrections.  On  page 
52038,  in  the  third  column,  lines  16-23, 
replace  the  sentence  "The  security  zone 
consists  of  all  navigable  waters  of  Lake 
Erie  within  a  line  beginning  from 
position  41°36.8'  N,  083°06.2'  W:  north 
to  41°37.7'  N.  083'06.0'  W;  east  to 
41=36.6'  N.  083°03.7'  W:  south  to 
41'35.8'  N.  083°04.0'  W.  back  to  the 
beginning  point."  and  add,  in  it's  place, 
the  sentences  "The  boundary  of  the 
security  zone  commences  at  41^36.3'  N. 
083°04'9'  W;  north  to  41°37.0'  N. 
083°03.9'  W;  east  to  41'35.9'  N. 
083°02.5'  W;  south-west  to  41'35.4'  N, 
083°03.7'  W;  then  back  to  the  starting 
point  41°36.3'  N.  083='04.9'  W.  These 
coordinates  are  based  upon  North 


American  Datum  1983.":  and  on  page 
52039.  in  the  third  column,  lines  24-31. 
remove  the  sentence  "This  security  zone 
consists  of  all  navigable  waters  of  Lake 
Erie  within  a  line  beginning  from 
position  41°36.8'  N,  083°06.2'  W:  north 
to  41"37.7'  N,  083°06.0'  W;  east  to 
4r36.6'  N.  083°03.7'  W:  south  to 
4T'35.8'  N,  083°04.0'  W.  back  to  the 
beginning  point."  and  add,  in  it's  place, 
the  sentence  "The  boundar>'  of  the 
security  zone  commences  at  41''36.3  N, 
083^^04.9'  W:  north  to  41°37.0'  N. 
083^03. 9'  W:  east  to  41'35.9'  N. 
083^02.5'  W;  south-west  to  41°35.4'  N, 
083°03.7'  W:  then  back  to  the  starting 
point  41°36.3'  N,  083"04.9'  W." 

Dated:  .April  3.  2002. 
David  L.  Scott, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port  Toledo.  Tohda.  OH. 
|FR  Doc.  02-983.T  Filed  4-22-02;  8;43  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska-02-005] 

RIN211&-AA97 

Safety  Zone;  Gulf  of  Alaska,  Narrow 
Cape,  Kodiak  Island,  AK 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  Gulf  of  Alaska,  southeast  of  Narrow 
Cape,  Kodiak  Island.  Alaska.  The  zone 
is  needed  to  protect  persons  and  vessels 
operating  in  the  vicinity  of  the  safety 
zone  during  a  rocket  launch  from  the 
Alaska  Aerospace  Development 
Corporation.  Narrow  Cape.  Kodiak 
Island  facility.  Entry  of  vessels  or 
persons  into  this  zone  is  prohibited 
unless  specifically  authorized  by  the 
Commander.  Seventeenth  Coast  Guard 
District,  the  Coast  Guard  Captain  of  the 
Port.  Western  Alaska,  or  their  on-scene 
representative. 

DATES:  This  temporary  final  rule  is 
effective  from  11;30  a'.m.  April  22.  2002 
through  5;30  p.m.  May  15.  2002.  The 
safety  zone  will  be  enforced  each  of 
these  days  only  from  11:30  a.m.  to  5:30 
p.m. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  available  for  inspection  and 
copving  at  Coast  Guard  Marine  Safety 
Office  Anchorage.  510  "L"  Street,  Suite 
100,  Anchorage,  AK  99501.  Normal 
Office  hours  are  7;30  a.m.  to  4  p.m., 


Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Diane  Kalina,  Marine  Safety 

Office  Anchorage,  at  (907)  271-6700. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Because 
the  hazardous  condition  is  expected  to 
last  for  approximately  4  hours  of  each 
day  for  24  days,  and  because  general 
permission  to  enter  the  safety  zone  will 
be  given  during  non-hazardous  times, 
the  impact  of  this  rule  on  commercial 
and  recreational  traffic  is  expected  to  be 
minimal.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  protect 
human  life  and  property  from  possible 
fallout  fi'om  the  rocket  launch.  The 
parameters  of  the  zone  will  not  unduly 
impair  business  and  transits  of  vessels. 
The  Coast  Guard  will  announce  via 
Broadcast  Notice  to  Mariners  the 
anticipated  date  and  time  of  each 
launch  and  will  grant  general 
permission  to  enter  the  safety  zone 
during  those  times  in  which  the  launch 
does  not  pose  a  hazard  to  mariners. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  process  of  scheduling  a 
rocket  launch  is  uncertain  due  to 
unforeseen  delays  such  as  weather  that 
can  cause  cancellation  of  the  launch. 
The  Coast  Guard  attempts  to  publish  a 
final  rule  as  close  to  the  expected 
launch  date  as  possible,  however,  these 
attempts  often  prove  futile  due  to 
frequent  re-scheduling.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  public  interest  since 
immediate  action  is  needed  to  protect 
human  fife  and  property  from  possible 
fallout  from  the  rocket  launch.  This 
safety  zone  should  have  minimal  impact 
on  vessel  transits  and  announcements 
via  Broadcast  Notice  to  Mariners  will 
give  vessels  advance  notice  of  the 
launch. 

Background  and  Purpose 

The  Alaska  Aerospace  Development 
Corporation  (AADC)  will  launch  an 
unmanned  rocket  from  their  facility  at 
Narrow  Cape,  Kodiak  Island,  Alaska 
sometime  between  1:30  p.m.  and  5:30 
p.m.  each  day  from  April  22,  2002 
through  May  15,  2002.  The  safety  zone 
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is  necessan'  to  protect  spectators  and 
transiting  vessels  from  the  potential 
hazards  associated  with  the  launch. 

The  Coast  Guard  will  announce  via 
Broadcast  Notice  to  Mariners  the 
anticipated  date  and  time  of  the  launch 
and  will  grant  general  permission  to 
enter  the  safety  zone  during  those  times 
in  which  a  launch  schedule  does  not 
pose  a  hazard  to  mariners.  Because  the 
hazardous  situation  is  expected  to  last 
for  approximately  4  hours  of  each  day 
for  24  days,  and  because  general 
permission  to  enter  the  safety  zone  will 
be  given  during  non-hazardous  times, 
the  impact  of  this  rule  on  commercial 
and  recreational  traffic  is  expected  to  be 
minimal. 

Discussion  of  Rule 

From  the  latest  information  received 
from  the  Alaska  Aerospace 
Development  Corporation,  the  launch 
window  is  scheduled  for  4  hours  each 
day  from  April  22.  2002  through  May 
15.  2002.  The  size  of  the  safety  zone  has 
been  set  based  upon  the  trajectory' 
information  in  order  to  provide  a  greater 
safety  buffer  in  the  event  that  the  launch 
is  aborted  shortly  after  take-off.  The 
proposed  safety  zone  includes  an  area  in 
the  Gulf  of  Alaska,  southeast  of  Narrow 
Cape,  Kodiak  Island.  Alaska. 
Specifically,  the  zone  includes  the 
waters  of  the  Gulf  of  Alaska  that  are 
within  the  area  bv  a  line  drawn  from  a 
point  located  at  57=26'41"  N.  152°22'23" 
W.  then  northeast  to  a  point  located  at 
57=27'49"  N.  152-'18'36"  \V,  then  east  to 
a  point  located  at  57'26'37"  N. 
152°09'20''  VV.  then  southeast  to  a  point 
located  at  57=21'07"  N,  151°52'40"  W. 
then  south  to  a  point  located  at 
57n3'25"  N.  152'01'18''  W.  then 
northwest  to  a  point  located  at  57°20'34" 
N,  152''15'48"  \V.  then  northwest  to  a 
point  located  at  57=24'23"  N,  152"22'24" 
W  and  back  to  the  first  point.  All 
coordinates  reference  Datum:  NAD 
1983. 

This  safety  zone  is  necessary  to 
protect  spectators  and  transiting  vessels 
from  the  potential  hazards  associated 
with  the  launch  of  the  rocket.  The  Coast 
Guard  will  announce  via  Broadcast 
Notice  to  Mariners  the  anticipated  date 
and  time  of  the  launch  and  will  grant 
general  permission  to  enter  the  safety 
zone  during  those  times  in  which  the 
launch  does  not  pose  a  hazard  to 
mariners. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulator}'  action"  under  section  3{f)  of 
Executive  Order  12866,  Regulatorv' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 


order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulator)'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  io(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Because  the 
hazardous  condition  is  expected  to  last 
for  approximately  4  hours  of  each  day 
for  24  days,  and  because  general 
permission  to  enter  the  safety  zone  will 
be  given  during  non-hazardous  times, 
the  impact  of  this  rule  on  commercial 
traffic  should  be  minimal.  Before  the 
effective  period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  affected  portion  of  the  Gulf  of 
Alaska.  We  believe  there  will  be 
minimal  economic  impact  on 
commercial  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601 — 612),  we  have  considered 
whether  this  rule  would  have  significant 
economic  impacts  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit,  anchor,  or 
fish  in  a  portion  of  the  Gulf  of  Alaska 
off  Ugak  Island  and  Narrow  Cape  from 
11:30  a.m.  to  5:30  p.m.  each  day  from 
April  22.  2002  through  May  15.  2002. 
Because  the  hazardous  situation,  during 
the  planned  rocket  launch  hours,  is 
expected  to  last  for  approximately  4 
hours  of  each  day  for  24  days,  and 
because  general  permission  to  enter  the 
safety  zone  will  be  given  during  non- 
hazardous  times,  the  impact  of  this  rule 
on  commercial  and  recreational  traffic 
should  be  minimal.  Before  the  effective 
period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  affected  portion  of  the  Gulf  of 
Alaska.  We  believe  there  will  be 
minimal  impact  to  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator,'  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 


121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluat-e  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501— 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO.boO.OOO  or  more  in  any  one  year 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
economically  significant  and  does  not 
cause  an  environmental  risk  to  health  or 
risk  to  safety  that  may 
disproportionately  affect  children, 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
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with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  affect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulaton,'  action" 
under  Executive  Ord-er  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator\-  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
is  excluded  under  paragraph  (34)(g) 
because  it  is  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continue  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.401-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  From  April  22,  2002,  through  Mav 
15.  2002.  add  temporary  §  165.T1 7-008 
to  read  as  follows: 

§  1 65.T1 7-008    Alaska  Aerospace 
Development  Corporation,  Narrow  Cape, 
Kodlak  Island,  AK:  Safety  Zones. 

(a)  Description.  This  safety  zone 
includes  an  area  in  the  Gulf  of  Alaska, 
southeast  of  Narrow  Cape,  Kodiak 


Island.  Alaska.  Specifically,  the  zone 
includes  the  waters  of  the  Gulf  of  Alaska 
that  are  within  the  area  bounded  by  a 
line  drawn  from  a  point  located  at 
57-26'41"  N,  152^22'23"  W,  then 
northeast  to  a  point  located  at  57"27'49" 
N.  152°18'36"  W.  then  east  to  a  point 
located  at  57'26'37"  N,  152^09'20"  W, 
then  southeast  to  a  point  located  at 
57'=21'07"  N,  15r52'40"  W.  then  south 
to  a  point  located  at  57=1 3'25"  N, 
152''ori8"  W,  then  northwest  to  a  point 
located  at  57"20'34"  N.  152=15'48"  W, 
then  northwest  to  a  point  located  at 
57°24'23"  N,  152'22'24"  W  and  back  to 
the  first  point.  All  coordinates  reference 
Datum:  NAD  1983. 

(b)  Enforcement  periods.  The  safety 
zone  in  this  section  will  be  enforced 
from  1 1 :30  a.m.  to  5:30  p.m.  each  day 
from  April  22,  2002  through  May  15. 
2002. 

(c)  Regulations.  (1)  The  Captain  of  the 
Port  and  the  Duty  Officer  at  Marine 
Safety  Office,  Anchorage,  Alaska  can  be 
contacted  at  telephone  number  (907) 
271-6700. 

(2)  The  Captain  of  the  Port  may 
authorize  and  designate  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  to  act  on  his  behalf  in  enforcing 
the  safety  zone. 

(3)  The  general  regulations  governing 
safety  zones  contained  in  §  165.23 
apply.  No  person  or  vessel  may  enter  or 
remain  in  this  safety  zone,  with  the 
exception  of  attending  vessels,  without 
first  obtaining  permission  from  the 
Captain  of  the  Port  or  his  on-scene 
representative.  The  Captain  of  the  Port, 
Western  Alaska,  or  his  on-scene 
representative  may  be  contacted  at  the 
Kodiak  Launch  Complex  via  VHF 
marine  channel  16. 

Dated:  April  11,2002. 
W.J.  Hutmacher. 

Captain.  I  '.S.  Coast  Guard,  Captain  of  the 

Port,  Western  Alaska. 

[FR  Doc.  02-9836  Filed  4-22-02;  8:45  am) 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD0»-02-O08] 

RIN2115-AA97 

Security  Zones;  Captain  of  the  Port 
Chicago  Zone,  l^ke  Michigan 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  seciirity  zones 


on  the  navigable  waters  of  the  Kankakee 
River,  the  Rock  River,  and  Lake 
Michigan  in  the  Captain  of  the  Port 
Zone  Chicago.  These  security  zones  are 
necessary  to  protect  the  nuclear  power 
plants,  water  intake  cribs,  water 
filtration  plants,  and  Navy  Pier  from 
possible  sabotage  or  other  subversive 
acts,  accidents,  or  possible  acts  of 
terrorism.  These  zones  are  intended  to 
restrict  vessel  traffic  from  portions  of 
the  Kankakee  and  Rock  River  and  Lake 
Michigan. 

DATES:  This  rule  is  effective  from  9  a.m. 
(local)  March  25,  2002  until  June  15. 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-02-008  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safetv  Office  Chicago, 
215  W.  83rd  Street,  Burr  Ridge,  IL  60521 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Al  Echols.  U.S. 
Coast  Guard  Marine  Safety  Office 
Chicago,  215  W.  83rd  Street,  Burr  Ridge, 
IL  60521.  The  telephone  number  is  (630) 
986-2175. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM. 
Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or  injury. 

For  the  same  reason,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  the  United 
States  was  the  target  of  coordinated 
attacks  by  international  terrorists 
resulting  in  catastrophic  loss  of  life,  the 
destruction  of  the  World  Trade  Center, 
and  significant  damage  to  the  Pentagon. 
National  security  and  intelligence 
officials  warn  that  future  terrorists 
attacks  are  likely. 

This  regulation  establishes  nine 
temporary  security  zones  for  the 
following  facilities:  (1)  Navy  Pier  and 
the  Jardine  Water  Filtration  Plant;  (2) 
Dresden  Nuclear  Power  Plant  Water 
Intake;  (3)  Donald  C.  Cook  Nuclear 
Power  Plant;  (4)  Palisades  Nuclear 
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Power  Plant:  (5)  B\Ton  Nuclear  Power 
Plant:  (6)  Zion  Nuclear  Power  Plant;  (7) 
68th  Street  Water  Intake  Crib:  (8)  Dever 
Water  Intake  Crib:  and  (9)  79th  Street 
Water  Filtration  Plant. 

These  security  zones  are  necessary  to 
protect  the  public,  facilities,  and  the 
surrounding  area  from  possible  sabotage 
or  other  subversive  acts.  All  persons 
other  than  those  approved  by  the 
Captain  of  the  Port  Chicago,  or  his 
authorized  representative,  are 
prohibited  from  entering  or  moving 
within  the  zones  with  those  exceptions 
described  below.  The  Captain  of  the 
Port  Chicago  may  be  contacted  via  \'HF 
Channel  16  for  further  instructions 
before  transiting  through  the  restricted 
area.  The  Captain  of  the  Port  Chicago's 
on-scene  representative  will  be  the 
patrol  commander.  In  addition  to 
publication  in  the  Federal  Register,  the 
public  will  be  made  aware  of  the 
existence  of  these  security  zones,  their 
exact  locations,  and  the  restrictions 
involved  via  Broadcast  Notice  to 
Mariners. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  ot  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  Februarv  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessar>'. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Recreational 


boaters  in  portions  of  the  Illinois  River 
and  Des  Plaines  River  will  be  impacted, 
however  recreational  traffic  in  those 
areas  is  historically  quite  low. 
Commercial  river  traffic  on  the  Illinois 
and  Des  Plaines  River  will  be 
unimpeded.  The  Captain  of  the  Port 
Chicago  will  generally  permit  those  U.S. 
Coast  Guard  certificated  passenger 
vessels  that  normally  load  and  unload 
passengers  at  the  Navy  Pier  to  regularly 
operate  in  the  zone.  However,  should 
the  Captain  of  the  Port  Chicago 
determine  it  is  appropriate,  he  will 
require  even  those  U.S.  Coast  Guard 
certificated  passenger  vessels  that 
normally  load  and  unload  passengers  at 
the  Navv  Pier  to  request  permission 
before  leaving  or  entering  the  security 
zones.  The  Captain  of  the  Port  Chicago 
will  notify  these  vessels  via  Broadcast 
Notice  to  Mariners  if  they  must  notif\- 
the  Coast  Guard  before  transiting  the 
securitv  zone.  This  rule  will  not 
obstruct  the  regular  flow  of  traffic  and 
will  allow  vessel  traffic  to  pass  around 
the  security  zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
emplovees  who  enforce,  or  other\vise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulator.-  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247), 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Uniiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C,  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory-  actions.  In 


particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
■Si  00.000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights, 

Civil  justice  Reform 

This  rule  meets  applicable  .standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children, 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation,  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES 

Energ>'  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  We  have 
determined  that  it  is  not  a  "significant 
energy-  action"  under  that  order  because 
it  is  not  a  "significant  regulator.-  action" 
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under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  security  measures, 
waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

2.  A  new  temporar\-  §  165.T09-002  is 
added  to  read  as  follows: 

§  165.T09-002    Security  Zones;  Captain  of 
ttie  Port  Chicago  Zone,  Lake  Michigan. 

(a)  Location.  The  following  areas  are 
security  zones.  All  coordinates  are 
based  upon  North  American  Datum 
1983. 

(1)  All  waters  between  the  Navy  Pier 
and  the  Jardine  Water  Filtration  Plant 
shoreward  of  a  line  starting  at  the 
southeast  corner  of  the  Jardine  Water 
Filtration  Plant  at  4r53'36"  N. 
87°36'17''  W.  and  ending  at  the 
northeast  comer  of  the  Nav\'  Pier  at 
41°53'33"  N,  87°35'55''  W,  and 
shoreward  of  a  line  starting  at  the 
southeast  corner  of  the  Navv  Pier  at 
41^53'29''  N,  87°35'55"  W,  thence  to  the 
east  end  of  Dime  Pier  at  41°53'23"  N, 
87°35'58''  W,  thence  along  the  south 
side  of  Dime  Pier  to  the  west  end  of 
Dime  Pier  at  41°53'23"  N.  87'36'29"  W 
thence  southeast  to  the  corner  of  the 
seawall  at  41'=53'22"  N,  87°36'28"  W: 

(2)  All  waters  in  the  vicinity  of  the 
Dresden  Nuclear  Power  Plant  south  of  a 
line  starting  at  the  Illinois  River  shore 
at  approximate  position  41"'23'45"  N, 
88=16'18"  W,  thence  east  to  shore  at 
approximate  position  41°23'39"  N, 
88°16'09"  W; 

(3)  All  waters  of  Lake  Michigan 
around  the  Donald  C.  Cook  Nuclear 
Power  Plant  water  intakes  within  a  line 
starting  at  the  shoreline  at  41=58.656'  N. 
86=33.972'  W,  thence  northwest  to 
41°58.769'  N,  86=34. 525'W,  thence 
southwest  to  41"58.589'  N,  86°34.591' 
W,  thence  southeast  to  the  shoreline  at 
41°58.476'  N.  86'=34.038'  W; 


(4)  All  waters  of  Lake  Michigan 
around  the  Palisades  Nuclear  Power 
Plant  within  a  line  starting  at  the 
shoreline  in  approximate  position 
42°19'02"  N,  86°19'05"  W,  thence 
northwest  to  42^20'! 0"  N,  86°20'01''  W. 
thence  northeast  to  42°19'43"  N. 
86°19'52"  W,  thence  to  the  shoreline  at 
42°19'26''  N,  86°18'55"  W; 

(5)  All  waters  of  the  Rock  River 
within  a  100-yard  radius  of  the  Byron 
Nuclear  Power  Plant;  with  its  center  in 
approximate  position  42°05'01"  N, 
89°19'27''W: 

(6)  All  waters  100  yards  in  all 
directions  of  the  68th  Street  Crib,  with 
its  center  in  approximate  position 
41°47'10"N,  87°31'51"  W; 

(7)  All  waters  100  yards  in  all 
directions  of  the  Dever  Crib;  with  its 
center  in  approximate  position 
41"54'55"N,  87°33'20"W; 

(8)  All  waters  of  Lake  Michigan 
around  the  Zion  Nuclear  Power  Plant 
within  a  line  starting  from  the  shoreline 
in  approximate  position  42°26'36''  N, 
87°48'03"  W,  thence  southeast  to 
42°26'20"  N,  87°47'35"  W.  thence 
northeast  to  42°26'53"  N,  87°47'22"  W, 
thence  to  the  shoreline  at  42°27'06"  N, 
87=48'00"  W; 

(9)  All  waters  of  Lake  Michigan 
within  an  arc  of  a  circle  with  a  100-yard 
radius  centered  on  the  79th  Street  Water 
Filtration  Plant,  approximate  position 

4  r45'30"  N,  87=33'32"  W. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Chicago.  Section  165.33  also  contains 
other  general  requirements. 

(2)  The  Captain  of  the  Port  Chicago 
will  normally  permit  those  U.  S.  Coast 
Guard  certificated  passenger  vessels  that 
normally  load  and  unload  passengers  at 
Navy  Pier  to  operate  in  the  zone. 
However,  should  the  Captain  of  the  Port 
Chicago  determine  it  is  appropriate,  he 
will  require  even  those  U.  S.  Coast 
Guard  certificated  passenger  vessels  that 
normally  load  and  unload  passengers  at 
Navy  Pier  to  request  permission  before 
leaving  or  entering  the  security  zone. 
The  Captain  of  the  Port  Chicago  will 
notify  these  vessels  via  Broadcast  Notice 
to  Mariners  if  they  must  notify  the  Coast 
Guard  before  transiting  the  security 
zone.  This  rule  will  not  obstruct  the 
regular  flow  of  traffic  and  will  allow 
vessel  traffic  to  pass  around  the  security 
zone. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instruction  of  the 
Captain  of  the  Port  Chicago  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 


Coast  Guard  on  board  Coast  Guard, 
Coast  Guard  Auxiliary,  local,  state,  and 
federal  law  enforcement  vessels. 
Emergency  response  vessels  are 
authorized  to  move  within  the  zones. 

(4)  Persons  desiring  to  transit  the  area 
of  these  security  zones  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(630)  986-2175  or  on  VHF  channel  16 
(121.5  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  March  25.  2002. 
R.E.  Seebald, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Chicago. 
(FR  Doc.  02-9939  Filed  4-22-02;  8:45  am] 

BILLING  CODE  4910-1 5-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  46 
RIN  290&-AJ76 

Policy  Regarding  Participation  in 
National  Practitioner  Data  Bank 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUIMMARY:  This  document  amends  our 
regulations  regarding  reporting  of  health 
care  practitioners  to  the  National 
Practitioner  Data  Bank  (NPDB).  We  are 
amending  the  provisions  concerning 
malpractice  payment  reporting  by 
delegating  the  underlying  decision- 
making to  malpractice  payment  review 
panels;  by  delegating  the  actual 
reporting  authority  to  facility  directors 
and  the  Chief  Patient  Care  Services 
Officer;  by  establishing  new  procedures 
for  obtaining  information  from  affected 
health  care  practitioners  and  others;  and 
by  establishing  medical  reporting 
criteria  for  licensed  trainees  and 
supervisory  health  care  professionals. 
We  also  are  amending  the  regulations 
concerning  malpractice  payment 
reporting  and  clinical  privileges  actions 
reporting  by  stating  that  reporting  may 
not  be  the  subject  of  negotiated 
settlements  and  that  independent 
contractors  acting  on  behalf  of  the 
Department  of  Veterans  Affairs  (VA)  are 
subject  to  the  NPDB  reporting 
provisions.  These  amendments  are 
necessary  to  make  the  reporting  process 
more  efficient  and  fair  and  to  ensure 
that  reporting  is  accomplished  in 
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accordance  with  the  statutory' 
framework. 

DATES:  Effective  May  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  W.  Enchelmayer.  Director, 
Credentialing  and  Privileging,  Office  of 
Quality  and  Performance  (lOCy,  VHA, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW,  Washington,  DC 
20420:  (202)-273-7464  (This  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  June  5.  2001,  at  66  FR 
30141,  we  proposed  to  amend  our 
regulations  set  forth  at  38  CFR  Part  46 
concerning  the  reporting  of  physicians, 
dentists,  and  other  health  care 
practitioners  to  the  NPDB.  These 
regulations  concern  malpractice 
payment  reporting  and  clinical 
privileges  actions  reporting. 

Interested  persons  were  given  60  days 
to  submit  comments.  The  comment 
period  ended  August  6.  2001.  We 
received  comments  from  two 
commenters.  One  commenter,  a 
representative  of  a  medical  association, 
supported  the  proposed  rule  without 
change.  The  other  commenter,  a 
representative  of  a  medical  school, 
suggested  that  certain  changes  should  be 
made.  These  comments  are  discussed 
below.  Based  on  the  rationale  set  forth 
in  the  proposed  rule  and  this  document, 
we  are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule  with 
certain  changes  discussed  below. 

The  medical  school  representative 
objected  to  the  regulations  based  on  the 
incorrect  assumption  that  VA  would 
report  a  health  care  practitioner  if  the 
claim  constituted  a  "nuisance  claim"  or 
"if  the  status  of  a  given  practitioner  as 
a  beneficiary  [of  a  malpractice  payment] 
cannot  be  demonstrated."  No  changes 
are  made  based  on  this  comment.  The 
regulations  at  §46.3  provide  for 
reporting  only  after  a  determination  by 
at  least  a  majority  of  a  review  panel  that 
payment  was  related  to  substandard 
care,  professional  incompetence,  or 
professional  misconduct  on  the  part  of 
the  actual  health  care  practitioner  to  be 
reported. 

The  medical  school  representative 
asserted  that  the  review  panel  should 
consist  only  of  members  having  the 
same  area  of  expertise  as  the 
practitioner  in  question  "or,  in  the 
alternative,  only  panel  members  having 
such  expertise  be  allowed  to  vote."  No 
changes  are  made  based  on  these 
comments.  Based  on  a  review  of  the 
more  than  1,100  paid  claims  that  have 
been  considered  by  a  review  panel  since 
1997,  we  have  concluded  that  the 
overwhelming  majority  of  claims  do  not 


include  issues  requiring  such 
specialized  expertise.  Further,  the 
regulations  at  §  46.3(b)  allow  for  the 
review  panel  to  obtain  and  consider 
opinions  of  experts  as  needed. 

The  medical  school  representative 
asserted  that  VA  should  provide  legal 
representation  to  a  health  care 
practitioner  during  the  preliminary  tort 
case  and  during  the  subsequent  process 
for  determining  whether  such 
individual  should  be  reported  to  the 
NPDB.  No  changes  are  made  based  on 
these  comments.  In  matters  of  dispute, 
VA  must  represent  VA's  interest.  VA 
counsel  would  create  a  conflict  of 
interest  if  they  were  also  to  represent  a 
health  care  practitioner  regarding  the 
reporting  issues.  However,  a  health  care 
practitioner  may  obtain  personal 
counsel  regarding  any  submissions  to 
the  review  panel.  Moreover,  as  stated  in 
§  46.3(b),  any  prior  statements  provided 
by  the  health  care  practitioner  during 
the  tort  consideration  process  are  not 
included  in  the  information  provided  to 
the  review  panel  for  consideration. 

The  medical  school  representative 
asserted  that  the  review  panel  should  be 
required  to  obtain  all  necessary 
information  before  making  a 
determination  on  a  case.  No  changes  are 
made  based  on  this  comment.  Under  the 
provisions  of  §46. 3(b)  the  review  panel 
is  required  to  be  provided  the 
documents  pertinent  to  the  care  that  led 
to  the  claim,  including  the  medical 
records  of  the  patient  whose  care  led  to 
the  claim,  any  report  of  an 
administrative  investigation  board 
appointed  to  investigate  the  care,  the 
opinion  of  any  consultant  which  the 
panel  may  request  in  its  discretion  and. 
to  the  extent  practicable,  written 
statements  of  the  individual(s)  involved 
in  the  care  which  led  to  the  claim.  We 
believe  this  is  adequate  to  ensure  that  a 
review  panel  has  all  of  the  necessary 
information  for  making  reporting 
determinations. 

The  medical  school  representative 
asserted  that  the  review  panel  should  be 
required  to  articulate  in  its  conclusions 
the  reasons  for  reporting  a  health  care 
practitioner.  We  agree  and  have 
amended  §46.3  accordingly. 

The  medical  school  representative 
asserted  that  the  reporting  standards 
should  be  based  on  the  local  standard  of 
care.  No  changes  are  made  based  on  this 
conmient.  VA  is  a  nation-wide  health 
care  system  that  is  designed  to  adhere 
to  one  standard  of  care  at  all  health  care 
facilities. 

The  proposed  rule  at  §  46.3(b) 
provides  that  a  health  care  practitioner 
whose  actions  are  under  review  will 
receive  a  vmtten  notice  from  the  VA 
facility  director  indicating  that  VA  is 


considering  whether  to  report  the 
practitioner  to  the  National  Practitioner 
Data  Bank  because  of  a  specified 
malpractice  payment  made,  and 
providing  the  practitioner  the 
opportunity,  within  30  days  of  receipt. 
to  submit  a  written  statement 
concerning  the  care  that  led  to  the 
claim.  Based  on  our  further  review  of 
this  matter,  we  believe  it  is  necessary  to 
lengthen  the  time  period  allowed  for  the 
health  care  practitioner  to  respond  from 
30  days  to  60  days  to  ensure  that  the 
practitioner  has  sufficient  time  to 
prepare  a  response. 

Paperwork  Reduction  Act 

This  document  contains  provisions 
constituting  collections  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520)  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  2900-0621. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  thev  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
rulemaking  proceeding  affects  only 
individuals.  Accordingly,  pursuant  to  5 
U.S.C.  605(b).  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulator*-  flexibility  analyses 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  this  document  are  64  005.  64.007.  64.008, 
64.009.  64.010,  64.011.  64012.  64  013. 
64.014.  64.015.  64.016,  64.018,  64.019. 
64  022,  64.024,  and  64.025 

List  of  Subjects  in  38  CFR  Part  46 

Health  professions. 

.\pproved:  February  19,  2002. 
Anthony  ].  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  46  is  revised  to 
read  as  follows; 

PART  46-POLICY  REGARDING 
PARTICIPATION  IN  NATIONAL 
PRACTITIONER  DATA  BANK 

Subpart  A— General  Provleions 

Sec. 

46.1  Definitions. 

46.2  Purpose. 

Subpart  B— National  Practitioner  Data  Bank 
Reporting 

46.3  Malpractice  payment  reporting. 
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46.4  Clinical  privileges  actions  reporting. 

Subpart  C — National  Practitioner  Data  Bank 
inquiries 

46.5  National  Practitioner  Data  Bank 

inquiries. 

Subpart  D — Miscellaneous 

46.6  Medical  quality  assurance  records 
confidentiality. 

46.7  Prohibitions  concerning  negotiations. 

46.8  Independent  contractors. 

Authority:  38  U.S.C.  501.  42  U.S.C.  11101- 
11152. 

Subpart  A — General  Provisions 

§46.1     Definitions. 

(a)  Act  means  The  Health  Care  Quality 
Improvement  Act  of  1986,  as  amended 
(42  U.S.C.  11101-11152). 

fb)  Claim  of  medical  malpractice 
means  a  written  claim  or  demand  for 
payment  based  on  an  act  or  omission  of 
a  physician,  dentist,  or  other  health  care 
practitioner  in  furnishing  (or  failing  to 
furnish)  health  care  services,  and 
includes  the  filing  of  a  complaint  or 
administrative  tort  claim  under  the 
Federal  Tort  Claims  Act.  28  U.S.C. 
1346(b),  2671-2680. 

(c)  Clinical  privileges  means 
privileges  granted  by  a  health  care  entity 
to  individuals  to  furnish  health  care. 

(d)  Dentist  means  a  doctor  of  dental 
surgery  or  dental  medicine  legally 
authorized  to  practice  dental  surgery  or 
dentistry  by  a  State  (or  any  individual 
who  holds  himself  or  herself  out  to  be 
so  authorized). 

(e)  /)/recf or  means  the  duly  appointed 
director  of  a  Department  of  Veterans 
Affairs  health  care  facility  or  any 
individual  with  authorization  to  act  for 
that  person  in  the  director's  absence. 

(f)  Gross  negligence  is  materially 
worse  than  substandard  care,  and 
consists  of  an  entire  absence  of  care,  or 
an  absence  of  even  slight  care  or 
diligence;  it  implies  a  thoughtless 
disregard  of  consequences  or 
indifference  to  the  rights  of  others. 

(g)  Health  care  facility  means  a 
hospital,  domiciliary,  outpatient  clinic, 
or  any  other  entity  that  provides  health 
care  services. 

(h)  Other  health  care  practitioner 
means  an  individual  other  than  a 
physician  or  dentist  who  is  licensed  or 
otherwise  authorized  by  a  State  to 
provide  health  care  services. 

(i)  Physician  means  a  doctor  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  or  siu-gery  by  a  State 
(or  any  individual  who  holds  himself  or 
herself  out  to  be  so  authorized). 

(j)  Professional  review  action  means  a 
recommendation  by  a  professional 
review  panel  (with  at  least  a  majority 
vote)  to  affect  adverselv  the  clinical 


privileges  of  a  physician  or  dentist  taken 
as  a  result  of  a  professional  review 
activity  based  on  the  competence  or 
professional  conduct  of  an  individual 
physician  or  dentist  in  cases  in  which 
such  conduct  affects  or  could  affect    ■ 
adversely  the  health  or  welfare  of  a 
patient,  or  patients.  An  action  is  not 
considered  to  be  based  on  the 
competence  or  professional  conduct  of  a 
physician  or  dentist,  if  the  action  is 
primarily  based  on: 

(1)  A  physician's  or  dentist's 
association  with,  administrative 
supervision  of.  delegation  of  authority 
to.  support  for,  or  training  of,  a  member 
or  members  of  a  particular  class  of 
health  care  practitioner  or  professional, 
or 

(2)  Any  other  matter  that  does  not 
relate  to  the  competence  or  professional 
conduct  of  a  physician  or  dentist  in  his/ 
her  practice  at  a  Department  of  Veterans 
Affairs  health  care  facility. 

(k)  Professional  review  activity  means 
an  activity  with  respect  to  an  individual 
physician  or  dentist  to  establish  a 
recommendation  regarding: 

(1)  Whether  the  physician  or  deniist 
may  have  clinical  privileges  with 
respect  to  the  medical  staff  of  the 
facility; 

(2)  The  scope  or  conditions  of  such 
privileges  or  appointment;  or 

(3)  Change  or  modification  of  such 
privileges. 

(1)  State  means  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  any 
other  territories  or  possessions  of  the 
United  States. 

(m)  State  Licensing  Board  means, 
with  respect  to  a  physician,  dentist,  or 
other  health  care  practitioner  in  a  State, 
the  agency  of  the  State,  which  is 
primarily  responsible  for  the  licensing 
of  the  physician,  dentist,  or  practitioner 
to  furnish  health  care  services. 

(n)  Willful  professional  misconduct 
means  worse  than  mere  substandard 
care,  and  contemplates  the  intentional 
doing  of  something  with  knowledge  that 
it  is  likely  to  result  in  serious  injuries 
or  in  reckless  disregard  of  its  probable 
consequences. 

§46.2     Purpose. 

The  National  Practitioner  Data  Bank, 
authorized  by  the  Act  and  administered 
by  the  Department  of  Health  and  Human 
Services,  was  established  for  the 
purpose  of  collecting  and  releasing 
certain  information  concerning 
physicians,  dentists,  and  other  health 
care  practitioners.  The  Act  mandates 
that  the  Department  of  Health  and 
Human  Services  seek  to  enter  into  a 
Memorandum  of  Understanding  with 


the  Department  of  Veterans  Affairs  (VA) 
for  the  purpose  of  having  VA  participate 
in  the  National  Practitioner  Data  Bank. 
Such  a  Memorandum  of  Understanding 
has  been  established.  Pursuant  to  the 
Memorandum  of  Understanding,  VA 
will  obtain  information  from  the  Data 
Bank  concerning  physicians,  dentists, 
and  other  health  care  practitioners  who 
provide  or  seek  to  provide  health  care 
services  at  VA  facilities  and  also  report 
information  regarding  malpractice 
payments  and  adverse  clinical 
privileges  actions  to  the  Data  Bank.  This 
part  essentially  restates  or  interprets 
provisions  of  that  Memorandum  of 
Understanding  and  constitutes  the 
policy  of  VA  for  participation  in  the 
National  Practitioner  Data  Bank. 

Subpart  B — National  Practitioner  Data 
Bank  Reporting 

§46.3    Malpractice  payment  reporting. 

(a)  VA  will  file  a  report  with  the 
National  Practitioner  Data  Bank,  in 
accordance  with  regulations  at  45  CFR 
part  60,  subpart  B,  as  applicable, 
regarding  any  payment  for  the  benefit  of 
a  physician,  dentist,  or  other  licensed 
health  care  practitioner  which  was 
made  as  the  result  of  a  settlement  or 
judgment  of  a  claim  of  medical 
malpractice.  The  report  will  identifv'  the 
physician,  dentist,  or  other  licensed 
health  care  practitioner  for  whose 
benefit  the  payment  is  made.  It  is 
intended  that  the  report  be  filed  within 
30  days  of  the  date  payment  is  made. 
This  may  not  be  possible  in  all  cases; 
e.g..  sometimes  notification  of  payment 
is  delayed,  and  sometimes  the 
malpractice  payment  review  process 
cannot  be  completed  within  the 
timeframe.  The  report  will  provide  the 
following  information: 

(1)  With  respect  to  the  physician, 
dentist,  or  other  licensed  health  care 
practitioner  for  whose  benefit  the 
pavment  is  made — 

(i)  Name; 

(ii)  Work  address; 

(iii)  Home  address,  if  known; 

(iv)  Social  Security  number,  if  known, 
and  if  obtained  in  accordance  with 
section  7  of  the  Privacv  Act  of  1974; 

(v)  Date  of  birth; 

(vi)  Name  of  each  professional  school 
attended  and  year  of  graduation; 

(vii)  For  each  professional  license;  the 
license  number,  the  field  of  licensure, 
and  the  State  in  which  the  license  is 
held: 

(viii)  Drug  Enforcement 
Administration  registration  number,  if 
applicable  and  known; 

iix]  Name  of  each  health  care  entity 
with  which  affiliated,  if  known. 

(2)  With  respect  to  the  reporting  VA 
entity — 
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(i)  Name  and  address  of  the  reporting 

entity; 

(ii)  Name,  title  and  telephone  number 
of  the  responsible  official  submitting  the 
report  on  behalf  of  the  Federal 
government;  and 

(iii)  Relationship  of  the  entity  to  the 
physician,  dentist,  or  other  health  care 
practitioner  being  reported. 

(3)  With  respect  to  the  judgment  or 
settlement  resulting  in  the  payment — 

(i)  Where  an  action  or  claim  has  been 
filed  with  an  adjudicative  body, 
identification  of  the  adjudicative  body 
and  the  case  number; 

(ii)  Date  or  dates  on  which  the  act(s) 
or  omission(s),  which  gave  rise  to  the 
action  or  claim  occurred; 

(iii)  Date  of  judgment  or  settlement; 

(iv)  Amount  paid,  date  of  payment, 
and  whether  payment  is  for  a  judgment 
or  a  settlement; 

(v)  Description  and  amount  of 
judgment  or  settlement  and  any 
conditions  attached  thereto,  including 
terms  of  payment; 

(vi)  A  description  of  the  acts  or 
omissions  and  injuries  or  illnesses  upon 
which  the  action  or  claim  was  based; 
and 

(vii)  Classification  of  the  acts  or 
omissions  in  accordance  with  a 
reporting  code  adopted  by  the  Secretary' 
of  Health  and  Human  Services. 

(b)  Pavment  will  be  considered  to 
have  been  made  for  the  benefit  of  a 
phvsician,  dentist,  or  other  licensed 
health  care  practitioner  only  if  (at  least 
a  majority  of)  a  malpractice  payment 
review  panel  concludes  that  payment 
was  related  to  substandard  care, 
professional  incompetence,  or 
professional  misconduct  on  the  part  of 
the  physician,  dentist,  or  other  licensed 
health  care  practitioner.  For  purposes  of 
this  part,  a  panel  shall  have  a  minimum 
of  three  individuals  appointed  by  the 
Director,  Medical-Legal  Affairs 
(including  at  least  one  member  of  the 
profession/occupation  of  the 
practitioner(s)  whose  actions  are  under 
review).  The  conclusions  o*'  the  panel 
shall,  at  a  minimum,  be  based  on  review 
of  documents  pertinent  to  the  care  that 
led  to  the  claim.  These  documents 
include  the  medical  records  of  the 
patient  whose  care  led  to  the  claim,  any 
report  of  an  administrative  investigation 
board  appointed  to  investigate  the  care, 
and  the  opinion  of  any  consultant 
which  the  panel  may  request  in  its 
discretion.  These  documents  do  not 
include  those  generated  primarily  for 
consideration  or  litigation  of  the  claim 
of  malpractice.  In  addition,  to  the  extent 
practicable,  the  documents  shall  include 
written  statements  of  the  individual(s) 
involved  in  the  care  which  led  to  the 
claim.  The  practitioner(s)  whose  actions 


are  under  review  will  receive  a  written 
notice,  hand-delivered  or  sent  to  the 
practitioner's  last  known  address  (return 
receipt  requested),  from  the  VA  facility 
director  at  the  time  the  VA  facility 
director  receives  the  Notice  of  Payment. 
That  notice  from  the  VA  facility  director 
will  indicate  that  VA  is  considering 
whether  to  report  the  practitioner  to  the 
National  Practitioner  Data  Bank  because 
of  a  specified  malpractice  payment 
made,  and  provide  the  practitioner  the 
opportunity,  within  60  days  of  receipt, 
to  submit  a  written  statement 
concerning  the  care  that  led  to  the 
claim.  Inability  to  notif\'  or  non- 
response  from  the  identified 
practitioner(s)  will  not  preclude 
completion  of  the  review  and  reporting 
process.  The  panel,  at  its  discretion, 
mav  request  additional  information 
from  the  practitioner  or  the  VA  facility 
where  the  incident  occurred.  The 
review  panel's  notification  to  the  VA 
facility  Director  shall  include  the  acts  or 
omissions  considered,  the  reporting 
conclusion,  and  the  rationale  for  the 
conclusion. 

(c)  Attending  staff  (including  contract 
employees,  such  as  scarce  medical 
specialists  providing  care  pursuant  to  a 
contract  under  38  U.S.C.  7409)  are 
responsible  for  actions  of  licensed 
trainees  assigned  under  their 
supervision.  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section,  actions  of  a  licensed  trainee 
(intern  or  resident)  acting  within  the 
scope  of  his  or  her  training  program  that 
otherwise  would  warrant  reporting  for 
substandard  care,  professional 
incompetence,  or  professional 
misconduct  under  the  provisions  of 
paragraph  (b)  of  this  section,  will  be 
reported  only  if  the  panel,  by  at  least  a 
majority,  concludes  that  such  actions 
constitute  gross  negligence  or  willful 
professional  misconduct,  For  purposes 
of  paragraph  (b)  of  this  section,  payment 
will  be  considered  to  be  made  for  the 
benefit  of  a  physician,  dentist,  or  other 
health  care  practitioner,  in  their 
supervisory  capacity,  if  the  panel 
concludes,  by  at  least  a  majority,  that 
the  physician,  dentist  or  other  health 
care  practitioner  was  acting  in  a 
supervisory  capacity;  that  the  payment 
was  related  to  substandard  care, 
professional  incompetence,  or 
professional  misconduct  of  the  trainee 
and  not  the  supervisor;  and  that  the 
trainee  did  not  commit  gross  negligence 
or  willful  professional  misconduct. 
Such  report  will  note  that  the  physician, 
dentist,  or  other  health  care  practitioner 
is  being  reported  in  a  supervisory 
capacity. 


Note  to  paragraph  (c):  Licensed  trainees 
acting  outside  the  scope  of  their  training 
program  (e.g.  acting  as  admitting  officer  of 
the  day)  will  be  reported  under  the 
provisions  of  paragraph  (b)  of  this  section. 

(d)  The  Director  of  the  facility  at 
which  the  claim  arose  has  the  primary- 
responsibility  for  submitting  the  report 
to  the  National  Practitioner  Data  Bank 
and  for  providing  a  copy  to  the 
practitioner,  to  the  State  Licensing 
Board  in  each  State  where  the 
practitioner  holds  a  license,  and  to  the 
State  Licensing  Board  in  which  the 
facility  is  located.  However,  the  Chief 
Patient  Care  Services  Officer  is  also 
authorized  to  submit  the  report  to  the 
National  Practitioner  Data  Bank  and 
provide  copies  to  the  practitioner  and 
State  Licensing  Boards  in  cases  where 
the  Chief  Patient  Care  Services  Officer 
deems  it  appropriate  to  do  so.  The 
Director  of  the  facility  also  shall  provide 
to  the  practitioner  a  copy  of  the  review 
panel's  notification  to  the  Director. 

(The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  in  this  section  under 
control  number  2900-0621 .) 

§46.4    Clinical  privileges  actions  reporting. 

(a)  VA  will  file  an  adverse  action 
report  with  the  National  Practitioner 
Data  Bank  in  accordance  with 
regulations  at  45  CFR  part  60,  subpart  B. 
as  applicable,  regarding  any  of  the 
following  actions: 

(1)  An  action  of  a  Director  after 
consideration  of  a  professional  review 
action  that,  for  a  period  longer  than  30 
days,  adversely  affects  (by  reducing, 
restricting,  suspending,  revoking,  or 
failing  to  renew)  the  clinical  privileges 
of  a  physician  or  dentist  relating  to 
possible  incompetence  or  improper 
professional  conduct. 

(2)  Acceptance  of  the  surrender  of 
clinical  privileges,  including  the 
surrender  of  clinical  privileges  inherent 
in  resignation  or  retirement,  or  an\ 
restriction  of  such  privileges  by  a 
physician  or  dentist  either  while  under 
investigation  by  the  health  care  entity 
relating  to  possible  incompetence  or 
improper  professional  conduct,  or  in 
return  for  not  conducting  such  an 
investigation  or  proceeding  whether  or 
not  the  individual  remains  in  VA 
service. 

(b)  The  report  specified  in  paragraph 
(a)  of  this  section  will  provide  the 
following  information— 

(1)  With  respect  to  the  physician  or 
dentist: 
(i)  Name; 
(ii)  Work  address; 
(iii)  Home  address,  if  known; 
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(iv)  Social  Security  number,  if  known 
(and  if  obtained  in  accordance  with 
section  7  of  the  Privacy  Act  of  1974); 

(v)  Date  of  birth; 

(vi)  Name  of  each  professional  school 
attended  and  year  of  graduation; 

(vii)  For  each  professional  license:  the 
license  number,  the  field  of  licensure, 
and  the  name  of  the  State  in  which  the 
license  is  held; 

(viii)  Drug  Enforcement 
Administration  registration  number,  if 
applicable  and  known; 

(ix)  A  description  of  the  acts  or 
omissions  or  other  reasons  for  privilege 
loss,  or,  if  known,  for  surrender:  and 

(x)  Action  taken,  date  action  was 
made  final,  length  of  action  and 
effective  date  of  the  action. 

(2)  With  respect  to  the  VA  facility— 

(i)  Name  and  address  of  the  reporting 
facility;  and 

(ii)  Name,  title,  and  telephone  number 
of  the  responsible  official  submitting  the 
report. 

(c)  A  copy  of  the  report  referred  to  in 
paragraph  (a)  of  this  section  will  also  be 
filed  with  the  State  Licensing  Board  in 
the  State(s)  in  which  the  practitioner  is 
licensed  and  in  which  the  facility  is 
located.  It  is  intended  that  the  report  be 
filed  within  15  days  of  the  date  the 
action  is  made  final,  that  is.  subsequent 
to  any  internal  (to  the  facility!  appeal. 

(d)  As  soon  as  practicable  after  it  is 
determined  that  a  report  shall  be  filed 
with  the  National  Practitioner  Data  Bank 
and  State  Licensing  Boards  under 
paragraphs  (a)(2)  and  (c)  of  this  section. 
VA  shall  provide  written  notice  to  the 
practitioner  that  a  report  will  be  filed 
with  the  National  Practitioner  Data  Bank 
with  a  copy  to  the  State  Licensing  Board 
in  each  State  in  which  the  practitioner 
is  licensed  and  in  the  State  in  which  the 
facility  is  located. 

Subpart  C — National  Practitioner  Data 
Bank  Inquiries 

§  46.5    National  Practitioner  Data  Bank 
Inquiries. 

VA  will  request  information  from  the 
National  Practitioner  Data  Bank,  in 
accordance  with  the  regulations 
published  at  45  CFR  part  60,  subpart  C, 
as  applicable,  concerning  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  as  follows: 

(a)  At  the  time  a  physician,  dentist,  or 
other  health  care  practitioner  applies  for 
a  position  at  VA  Central  Office,  any  of 
its  regional  offices,  or  on  the  medical 
staff,  or  for  clinical  privileges  at  a  VA 
hospital  or  other  health  care  entity 
operated  under  the  auspice  of  VA; 

(b)  Nq  less  often  than  everj-  2  years 
concerning  any  physician,  dentist,  or 
other  health  care  practitioner  who  is  on 


the  medical  staff  or  who  has  clinical 
privileges  at  a  VA  hospital  or  other 
health  care  entity  operated  under  the 
auspice  of  VA;  and 

(c)  At  other  times  pursuant  to  VA 
policv  and  needs  and  consistent  with 
the  Act  and  Department  of  Health  and 
Human  Services  Regulations  (45  CFR 
part  60). 

Subpart  D — Miscellaneous 

§  46.6    Medical  quality  assurance  records 
confidentiality. 

Note  that  medical  quality  assurance 
records  that  are  confidential  and 
privileged  under  the  provisions  of  38 
U.S.C.  5705  may  not  be  used  as 
evidence  for  reporting  individuals  to  the 
National  Prai.titioner  Data  Bank. 

§46.7    Prohibitions  concerning 
negotiations. 

Reporting  under  this  part  (including 
the  submission  of  copies)  may  not  be 
the  subject  of  negotiation  in  any 
settlement  agreement,  employee  action, 
legal  proceedings,  or  any  other 
negotiated  settlement. 

§  46.8    Independent  contractors. 

Independent  contractors  acting  on 
behalf  of  the  Department  of  Veterans 
Affairs  are  subject  to  the  National 
Practitioner  Data  Bank  reporting 
provisions  of  this  part.  In  the  following 
circumstances.  VA  will  provide  the 
contractor  with  notice  that  a  report  of  a 
clinical  privileges  action  will  be  filed 
with  the  National  Practitioner  Data  Bank 
with  a  c:opy  with  the  State  Licensing 
Board  in  the  State(s)  in  which  the 
contractor  is  licensed  and  in  which  the 
facility  is  located:  where  VA  terminates 
a  contract  for  possible  incompetence  or 
improper  professional  conduct,  thereby 
automatically  revoking  the  contractor's 
clinical  privileges,  or  where  the 
contractor  terminates  the  contract, 
thereby  surrendering  clinical  privileges, 
either  while  under  investigation  relating 
to  possible  incompetence  or  improper 
professional  conduct  or  in  return  for  not 
conducting  such  an  investigation  or 
proceeding. 

(Authority:  38  U.S.C.  5705) 

|FR  Doc.  02-987,5  Filed  4-22-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  247-G322a;  FRL-715&-4] 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP).  This  revision  concerns  the 
emission  of  volatile  organic  compounds 
(VOC)  from  the  transfer  of  gasoline  into 
stationary  storage  containers  and  from 
gasoline  bulk  plants  and  terminals.  We 
are  approving  local  rules  that  regulates 
this  emission  source  under  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  June  24, 
2002,  without  further  notice,  unless 
EPA  receives  adverse  comments  by  May 
23,  2002.  If  we  receive  such  comments, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Environmental  Protection  Agency.  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NVV, 

Washington  DC  20460. 
California  Air  Resources  Board. 

Stationar>'  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento.  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court.  Monterey,  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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B.  .Are  there  other  \  ersions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  re\isions? 

.  EP.A's  Exaluntion  Hiid  .Action 

A.  How  is  EP.-\  evrtluating  the  rules? 

B,  Do  the  rules  meet  the  evaluation 
criteria? 


Local  agency 


Rule# 


C:.  EPA  recommendations  to  further 

im[)rove  the  rules 
D.  Publii  (  omment  and  final  action 

III.  Background  Information 

.'\.  \Vh\  were  these  rules  submitted? 

IV.  Administrative  Requirements 


Table  1.— Submitted  Rules 


Rule  title 


MBUAPCD 
MBUAPCD 


418  Transfer  of  Gasoline  into  Stationary  Storage  Containers 

419  Bulk  Gasoline  Plants  and  Terminals       


1.  The  States  Submittal 

A   What  Rulf^s  Did  thp  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  .Mr 
Resources  Board  (C:ARB). 


Adopted 


Submitted 


12/1 3 '00 
12/13/00 


05/08'01 
05.-08/01 


On  July  20.  2001.  this  submittal  was 
found  to  meet  the  completeness  criteria 
in  40  CFR  Part  51  Appendix  V.  which 
must  be  met  before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  into  the  SIP  on  February 
15.  1995  (60  PR  8565)  a  version  of  Rule 
418.  adopted  on  August  25.  1993.  We 
approved  into  the  SIP  on  [anuary  17. 
1997  (62  PR  2597)  a  version  of  Rule  419, 
adopted  on  November  23.  1994. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

The  purpose  of  revisions  to  Rule  418 
is  to  make  the  rule  consistent  with  the 
vapor  recovery  efficiency  required  by 
the  CARE  for  certification  of  vapor 
recoverv  equipment  used  for  the  transfer 
of  gasoline  into  stationary  storage 
containers. 

The  purposes  of  revisions  to  Rule  419 
ares  to  remove  group  I  and  II 
definitions,  to  move  the  definition  of 
VOC  to  Rule  101.  and  to  remove  an 
obsolete  compliance  schedule. 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  Evaluating  the  Rules? 

Generallv,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA).  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  major  sources  in  nonattainment 
areas  (see  section  182(a)(2)(A)).  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 
MBUAPCD  regulates  an  ozone 
attainment  area  (see  40  CFR  part  81). 


therefore  Rules  418  and  419  are  not 
required  to  fulfill  RACT  requuements 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforreabilitv 
requirements  include  the  following; 

•  Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans.  U.S.  EP.A.  40 
CFR  Part  51. 

•  Issues  Relating  to  VOC  Regulation 
Outpoints.  Deficiencies,  and  Deviations: 
Clarification  to  Appendix  D  of 
Sovember  24.1 987  Federal  Register 
Sotice.  (Blue  Book),  notice  of 
availability  published  in  the  Ma\-  25 
1988  Federal  Register 

•  Federal  Attainment  Plan  for  the 
Monterey  Bay  Region  (October  1994) 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria  ? 

We  believe  the  rules  are  consistent 
with  the  relevalft  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations. 

The  TSD  has  more  information  on  our 
evaluation. 

C.  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  for  Rule  419  describes 
additional  rule  revisions  that  do  not 
affect  EPA's  current  action  but  arc 
recommended  for  the  next  time  the  local 
agency  modifies  the  rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA.  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  thev 
fulfill  all  relevant  requirements.  We  do 


not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  May  23.  2002.  we  will 
publish  a  timeiv  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
ctimments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timelv  adverse  comments,  the 
direct  final  approvals  will  be  effective 
without  further  notice  on  June  24.  2002. 
This  will  incorporate  these  rules  into 
the  federally-enforceable  SIP. 

Please  note  that  if  EP.A  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  a(i\  ''rse 
comment 

III.  Background  Information 

A    Wbv  Were  These  Rules  Submitted^ 

\'OCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
n0(a]  of  the  CAA  requires  states  to 
submit  regulations  that  c;ontrol  \'OC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 
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Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3,  1978 |  EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  1978  Clean  Air  Act  as  amended  in  1977.  43  FR 

8964,  40  CFR  81  305 

May  26.  1988 EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  correct  the  deficiencies  {EPA's  SIP-Call).  See  section  1 10(a)(2)(H)  of  the  pre-amended  Act. 

November  15,  1990  Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399.  codified  at  42  U.S.C.  7401- 

7671  q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date. 


May  15.  1991 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 


Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
applv.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  24.  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  April  5.  2002. 
Laura  Yoshii. 
Acting  Regional  Administrator.  Region  IX. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52,220  is  amended  by 
adding  paragraph  (c)(284)(i)(A)(2)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 


(c)*  *   * 

(284)*   *   * 

(i)  *   *   * 

(A)  *   *   * 

(2)  Rules  418  and  419,  adopted  on 
December  13,  2000. 
***** 

[FR  Doc.  02-9786  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  6560-40-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  257-0345;  FRL-7174-1] 

Withdrawal  of  Direct  Final  Rule 
Revising  the  California  State 
Implementation  Plan,  El  Dorado 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

summary:  EPA  is  withdrawing  direct 
final  approval  of  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  that  were  published  on  March  1. 
2002  (67  FR  9403). 
DATES:  This  direct  final  rule  is 
withdrawn  as  of  April  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn.  Permits  Office  (Air-3),  U.S. 
Environmental  Protection  Agency, 
Region  IX,  (415)  972-3973. 
SUPPLEMENTARY  INFORMATION;  On  March 
1.  2002  (67  FR  9424).  EPA  proposed  to 
approve  El  Dorado  Countv  Air  Pollution 
Control  District  (EDCAPCD)  Rule  523. 
New  Source  Review,  into  the  California 
State  Implementation  Plan  (SIP). 

On  the  same  day  (67  FR  9403).  EPA 
also  published  a  direct  final  rule 
approving  these  rules  into  the  SIP.  The 
proposed  action  provided  a  30  public 
comment  period  and  explained  that  if 
we  received  adverse  comments,  we 
would  withdraw  the  relevaht  direct 
final  action. 

We  did  receive  adverse  comments, 
and  are  therefore  withdrawing  the  direct 
final  approval  of  EDCAPCD  Rule  523. 
We  are  not  opening  an  additional 
comment  period.  We  intend  to  finalize 
action  on  these  rules  based  on  the 
March  1,  2002  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  April  11.2002. 
Nora  L,  McGee, 

Acting  Regional  Administrator.  Region  IX. 

Subpart  F  of  Part  52,  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

Subpart  F— California 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 


.Authority:  42  L'.S.C.  7401  et  seq. 

§52.220    [Amended] 

2.  Section  52.220  is  amended  by 
removing  paragraph  (c)(291). 

|FR  Dm    02-97HH  Filed  4-22-02;  8;45  ami 
BILLING  CODE  6560-50-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  45 
[USCG-1 998-4623] 
RIN2115-AF38 

Limited  Service  Domestic  Voyage  Load 
Lines  for  River  Barges  on  Lake 
Michigan 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Interim  rule  with  request  for 

comments. 


summary:  The  Coast  Guard  is 
establishing  a  special  load  line  regime 
for  certain  unmanned  dry  cargo  river 
barges  to  be  exempted  from  the  normal 
Great  Lakes  load  line  assignment  while 
operating  on  Lake  Michigan.  Depending 
upon  the  route,  eligible  barges  may 
obtain  a  limited  domestic  service  load 
line  assignment  or  be  conditionally 
exempted  from  any  load  line  assignment 
at  all.  This  special  load  line  regmu^  will 
allow  non-hazardous  cargoes  originating 
at  inland  river  ports  to  be  directly 
transported  as  far  as  Milwaukee  and 
Muskegon  by  river  barge. 
DATES:  Effective  May  23,  2002.  except 
for  §§45.181  and  45.183  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  OMB.  We 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  these  two  sections.  Comments  and 
related  material  must  reach  the  Docket 
Management  Facility  on  or  before 
October  23,  2002.  Comments  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  on  collection  of  information 
must  reach  OMB  on  or  before  October 
23,  2002. 

ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-1998-4623).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 

(2)  By  deliver}'  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC, 


between  9  a,m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329, 

(3)  Bv  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  .\ffairs. 
Office  of  Management  and  Budget,  725 
17th  Street  NW.  Washington.  DC  20503. 
ATTN:  Desk  Officer.  US  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW..  Washington.  DC.  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  have  questions  on  this  rule,  call 
Thomas  lordan.  Office  of  Marine  Safety 
and  Environmental  Protection  (G-MSE- 
2).  telephone  202-267-2988  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard.  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149 
SUPPLEMENTARY  INFORMATION; 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  bv  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (USCG  1998-4623), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
deliverv',  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8'  ^ 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
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the  comment  period.  We  may  change 
this  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Regulatory  Information 

On  November  2. 1998.  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Limited  Service 
Domestic  Voyage  Load  Lines  for  River 
Barges  on  Lake  Michigan"  in  the 
Federal  Register  (63  FR  58679).  On 
December  28, 1998.  we  published  a 
follow-up  notice  that  extended  the 
comment  period  to  March  4,  1999  (63 
FR  71411).  Altogether,  we  received  51 
letters  in  response  to  the  proposed  rule. 
No  public  hearing  was  requested  and 
none  was  held. 

On  September  21,  1992  (57  FR  43479). 
a  notice  was  published  in  the  Federal 
Register  establishing  a  limited  service 
domestic  load  line  route  on  western 
Lake  Michigan  between  Chicago.  IL 
(Calumet  Harbor)  and  Milwaukee.  WI. 

On  March  31,  1995  (60  FR  16693).  a 
notice  was  published  in  the  Federal 
Register  establishing  a  second  route 
along  the  east  side  of  Lake  Michigan 
between  Chicago  and  St.  Joseph.  Ml.  It 
also  imposed  a  new  requirement  that 
the  lead  barge  in  the  tow  had  to  have  a 
raked  bow,  but  allowed  the  initial  load 
line  survey  of  barges  which  were  less 
than  10  vears  old  to  be  conducted  afloat. 

On  September  28,  1995  (60  FR  50234). 
a  notice  was  published  in  the  Federal 
Register  revoking  the  raked  bow 
requirement. 

On  August  26.  1996  (61  FR  43804).  a 
notice  was  published  in  the  Federal 
Register  extending  the  St.  Joseph  route 
further  up  the  east  side  of  Lake 
Michigan  to  Muskegon,  MI. 

Background  and  Purpose 

Before  the  establishment  of  this 
special  load  line  regime  for  Lake 
Michigan,  barge  cargoes  originating  at 
inland  river  ports  and  destined  for  Lake 
Michigan  ports  had  to  be  transferred  to 
a  Great  Lakes  load  lined  vessel  at 
Chicago  (Calumet  Harbor).  This 
transshipment  was  necessary  because 
the  existing  load  line  regulations  did  not 
allow  vessels  onto  the  Great  Lakes 
without  a  Great  Lakes  load  line,  and 
river  barges  typically  do  not  meet  all  the 
requirements  for  unrestricted  service  on 
the  Great  Lakes.  The  only  exception  to 


this  has  been  an  exemption  for  certain 
river  barges  operating  between  Chicago 
and  Burns  Harbor  (as  specified  in  46 
CFR  45.171  through  45.177). 

In  January  1991,  the  Port  of 
Milwaukee  approached  the  Coast  Guard 
to  explore  the  possibility  of  establishing 
a  relaxed  domestic  load  line  that  would 
allow  river  barges  to  operate  along  the 
western  shore  of  Lake  Michigan 
between  Chicago  and  Milwaukee.  Later 
that  year,  a  barge  company  made  a 
similar  request  for  an  eastern  Lake 
Michigan  route  between  Chicago  and 
Muskegon,  Ml.  The  motivation  for  these 
route  requests  was  economic:  river 
barges  offer  relatively  low  costs  per  ton- 
mile  to  move  cargo  and  can  therefore 
deliver  cargoes  to  the  Lake  ports  less 
expensively. 

The  American  Bureau  of  Shipping 
(ABS),  the  Coast  Guard,  and  industry 
worked  together  to  determine  the 
appropriate  operational  restrictions  and 
other  requirements  that  would  allow 
river  barges  to  safely  venture  onto  Lake 
Michigan.  In  1992.  a  special  limited 
service  domestic  voyage  load  line 
regime  was  implemented  for  the 
Milwaukee  route.  A  similar  regime  was 
established  for  the  Muskegon  route  in 
1996. 

Initially,  30  barges  obtained  the 
special  load  line  and  began  service 
between  Chicago  and  Milwaukee.  From 
1993  to  1996,  more  than  300  barge  trips 
were  made,  delivering  about  502.000 
tons  of  grain,  animal  feed,  steel, 
machinery,  graphite,  aggregate,  and 
other  materials.  However,  the  cost  and 
logistics  of  managing  a  relatively  small 
number  of  load  lined  barges  over  a  large 
river  system  worked  against  the 
economics  of  this  service  and,  when  the 
original  barges  were  sold  in  1996,  the 
new  owner  discontinued  the  Milwaukee 
service.  Over  the  subsequent  years,  no 
other  barge  operators  obtained  this 
special  load  line. 

Meanwhile,  the  Coast  Guard  had 
moved  ahead  with  plans  to  formally 
incorporate  the  special  load  line  regime 
into  Federal  regulations,  which 
happened  in  1998  when  a  notice  of 
proposed  rulemaking  (NPRM)  was 
published  (63  FR  58679,  Nov.  2,  1998). 
In  its  response  to  the  NPRM,  industry 
argued  that  the  cost  of  obtaining  the 
special  load  line  was  still  too 
prohibitive,  which  discouraged  barge 
operators  from  entering  this  service. 
Industry  representatives  requested  that  a 
risk  analysis  be  conducted  to  determine 
if  a  load  line  exemption  could  be 
developed  for  the  Milwaukee  route. 


Risk  Assessment  of  the  Nfilwaukee 
Route 

The  risk  assessment  group  was  made 
up  of  interested  parties,  representing 
towboat  and  barge  operators,  port 
authorities,  the  Coast  Guard.  U.S. 
Maritime  Administration  (MarAd),  and 
port-related  businesses  (terminal 
operators,  shippers,  etc.).  The  group  met 
twice  (September  21.  2000  and 
November  9.  2000)  to  discuss  various 
issues.  Additional  comments  were 
submitted  to  the  group.  These 
documents  have  been  compiled  together 
into  a  report,  " Risk  Assessment  for  River 
Barges  Operating  between  Chicago,  IL 
and  Milwaukee,  WT'.  dated  September. 
2001.  which  is  available  in  the  docket. 

Because  the  cost  of  the  ABS-assigned 
load  line  was  perceived  to  be  a  major 
obstacle,  the  group  focused  on  how  that 
cost  could  be  reduced  or  eliminated  in 
ways  such  as  "self-certification"  by  a 
barge  owner  (similar  to  Bums  Harbor 
operators).  Several  important  findings 
were  made: 

(1)  It  is  standard  practice  for  the  barge 
building  shipyards  to  build  all  new 
barges  in  accordance  with  ABS  River 
Rules; 

(2)  New  barges  are  not  likely  to 
seriously  deteriorate  during  the  first  7  to 
10  years  in  service; 

(3)  Marine  weather  forecasting  for  the 
Great  Lakes  has  improved  since  the 
Milwaukee  route  was  first  established  in 
1992; and 

(4)  The  viability  of  Waukegan  and 
Kenosha  as  p6rts-of-refuge  were 
affirmed  by  a  towboat  operator  with 
extensive  experience  on  that  route. 

On  the  basis  of  these  findings,  the 
group  recommended  that  relatively  new 
barges  (less  than  7  or  10  years  of  age)  be 
exempted  from  the  load  line 
requirement. 

Discussion  of  Conunents  and  Changes 

The  51  responses  to  the  NPRM  were 
submitted  by  42  commenters  (some  of 
whom  submitted  more  than  one 
response).  Of  those  commenters,.  29 
supported  the  overall  proposal,  but  17 
were  specifically  concerned  about  the 
adverse  impact  of  the  proposed 
regulations  on  present  Burns  Harbor 
operations. 

The  two  major  issues  discussed  by  the 
commenters  are  as  follows; 

High  cost  of  load  line  assignment: 
Most  commenters  on  the  load  line 
requirement  alleged  that  the  ABS  costs 
are  excessively  high,  and  that  these 
costs  are  the  reason  why  barge  service 
to  Milwaukee  was  discontinued  in  1996 
and  has  not  been  re-established.  Several 
suggestions  were  offered  on  how  to 
lower  costs  to  barge  owners:  regulating 
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ABS  fees,  exempting  younger  barges, 
allowing  a  limited  number  of  exempted 
voyages  each  year.  Coast  Guard 
inspection  (on  a  cost-reimbursable 
basis),  and  "self-  certification"  under 
Coast  Guard  oversight. 

As  a  result  of  a  detailed  risk  review- 
on  the  Milwaukee  route  (discussed  in 
the  Risk  Assessment  section  in  this 
notice),  the  Coast  Guard  has  decided  to 
conditionally  exempt  barges  on  that 
route  from  load  line  assignment:  instead 
we  will  accept  self-certification  by  the 
owner  or  operator.  Barges  operating  on 
that  route  must  be  registered  with  the 
USCG  Marine  Safety  Office  in  Chicago 
(just  like  those  on  the  Burns  Harbor 
route),  meet  certain  design 
requirements,  and  cannot  be  more  than 
10  years  old. 

Because  such  a  risk  review  has  not  yet 
been  conducted  for  the  St.  Joseph  and 
Muskegon  routes,  we  are  not  exempting 
those  routes  at  this  time.  River  barges 
operating  on  those  routes  must  still 
obtain  the  limited  service  domestic 
voyage  load  line  assignment  from  ABS. 

Adverse  impact  of  proposed 
regulations  on  the  Bums  Harbor  route: 
Because  tows  to  St.  Joseph  and 
Muskegon  followed  the  same  route  as 
tows  to  Burns  Harbor,  the  NPRM 
attempted  to  consolidate  and  harmonize 
the  requirements  for  these  three  routes 
as  much  as  possible.  As  a  result,  the 
Burns  Harbor  route  would  become 
subject  to  several  requirements  that 
were  not  previously  required  (such  as 
weather  restrictions,  tow  size  limits,  and 
horsepower  requirements).  Many 
commenters  familiar  with  the  Burns 
Harbor  tow  operations  stated  that  these 
requirements  would  adversely  impact 
the  route,  particularly  the  towing  limit 
of  three  barges.  They  pointed  out  that 
tow  sizes  for  Bvutis  Harbor  are  decided 
on  other  factors  (forecast,  loaded/ 
unloaded  condition  of  barges,  available 
towboat  power,  etc.),  and  typically 
could  be  much  more  than  three  barges. 
The  proposed  3-barge  limit  would 
therefore  have  a  serious  impact, 
resulting  in  more  voyages  and  increased 
fuel  and  labor  costs.  The  commenters 
stated  that  Bums  Harbor  is  a  short-haul 
route  with  nearly  30  years  of  safe 
operational  history,  and  that  there  is  no 
basis  for  imposing  stricter  requirements 
that  are  intended  for  the  more-exposed 
long-haul  routes. 

The  Coast  Guard  accepts  these  points. 
It  was  not  our  intent  to  upset  well- 
established  practices  on  the  Bums 
Harbor  route;  it  was  merely  to 
harmonize  requirements  as  much  as 
possible.  Therefore,  proposed 
regulations  have  been  revised  to 
preserve  the  Burns  Harbor  requirements 
as  currently  in  effect. 


As  a  result  of  the  comments  discussed 
above,  as  well  as  further  internal  review 
by  the  Coast  Guard,  the  following 
changes  have  been  made  to  the 
regulations  as  proposed  in  the  NPRM: 

Editorial  changes:  We  have  made 
editorial  changes  throughout  to  improve 
clarity,  intent,  and  the  plain  language 
writing  of  the  regulations. 

Section  45.15  Exemptions:  Paragraph 
(d)  has  been  revised  to  reflect  that 
subpart  E  provides  for  load  line 
exemptions  for  certain  routes  on  Lake 
Michigan.  This  paragraph  was  not 
originally  proposed  for  revision  in  the 
NPRM.  However,  it  is  appropriate  to 
revise  it  since  it  previously  referred  only 
to  the  Bums  Harbor  route  exemption. 

Section  45. 1 71     Purpose:  New 
paragraph  fb)  has  been  inserted 
reiterating  that  barges  on  Lake  Michigan 
are  required  to  have  a  Great  Lakes  load 
line  except  as  provided  in  this  subpart. 
This  is  to  ensure  that  operators 
understand  that  non-compliant  barges 
(and  operators)  are  in  violation  of  load 
line  regulations  and  thereby  subject  to 
penalties. 

Table  45.171     Load  Line 
Requirements  for  Dry  Cargo  River 
Barges  Operating  on  Lake  Michigan: 
This  table  has  been  revised  to  reflect 
exemption  of  the  Milwaukee  route,  and 
changes  to  the  Burns  Harbor 
requirements  with  respect  to  weather 
conditions,  tow  size  limits,  and 
horsepower  requirements  (as  discussed 
elsewhere  in  this  notice). 

Section  45. 1 73    Eligible  barges:  New- 
paragraphs  (b)  and  (c)  have  been 
inserted,  adding  requirements  that  the 
barges  be  designed  and  built  according 
to  ABS  River  Rules,  and  that  their 
length-to-depth  ratio  must  be  less  than 
22.  Actually,  these  are  not  truly  new 
requirements:  they  have  been  required 
in  46  CFR  45.173  since  the  Burns 
Harbor  exemption  was  established  in 
1985,  and  have  been  reiterated  in  each 
of  the  Federal  Register  notices 
establishing  the  Milwaukee,  St.  Joseph, 
and  Muskegon  routes.  However,  due  to 
an  editorial  oversight,  they  were 
inadvertently  left  out  of  the  NPRM  and 
are  now  being  properly  included.  New- 
paragraph  (d)  has  been  added  to  this 
section,  limiting  the  barges  on  the 
Milwaukee  route  to  less  than  10  years 
old;  this  is  one  of  the  load  line 
exemption  conditions  for  that  route. 

Section  45.181     Load  line  exemption 
requirements  for  the  Bums  Harbor  and 
Milwaukee  routes:  This  section  has  been 
revised  to  include  Milwaukee  as  a  load 
line-exempted  route,  and  to  make  it 
clear  that  this  is  a  conditional 
exemption.  Some  of  the  paragraphs  have 
been  titled  and  editorially  re-organized. 
Some  new  requirements  have  been 


added  to  enhance  Coast  Guard 
oversight:  paragraph  (a)  now  makes  it 
clear  that  barges  are  to  be  registered 
prior  to  venturing  onto  Lake  Michigan: 
paragraph  (b)  now  includes  a 
requirement  that  the  exempted  route 
(Burns  Harbor  and/or  Milwaukee)  be 
identified  on  the  registration:  paragraph 
(e)  clarifies  the  conditions  under  which 
the  registration  becomes  invalid;  and 
paragraph  (f)  reiterates  that  the  Coast 
Guard  is  to  be  notified  if  a  registered 
barge  is  withdrawn  from  exempted 
service. 

Section  45. 1 85     Tow  limitations: 
Paragraph  (b)  has  been  revised  to  make 
sure  that  Burns  Harbor  is  not  included 
in  the  3-barge  limit. 

Section  45.187    Weather  limitations: 
New  paragraph  (a)  has  been  inserted  to 
restore  the  original  "fair  weather  only" 
limit  for  the  Bums  Harbor  route,  and 
pciragraph  (b)  has  been  revised  to 
specif\-  the  Milwaukee.  St.  Joseph,  and 
Muskegon  routes. 

Section  45.191     Pre-departure 
requirements:  Paragraph  (d)  has  been 
revised  to  include  logging  of  barge 
freeboards. 

Section  45.193     Towboat  power 
requirements:  Paragraph  (b)  has  been 
revised  to  remove  the  Burns  Harbor 
route. 

Coast  Guard  Oversight  and  Concerns 

A  major  provision  in  this  interim  final 
rule  is  to  conditionally  exempt  the 
Milwaukee  route  from  load  line 
assignment.  It  is  anticipated  that  this 
will  greatly  encourage  barge  and 
towboat  operators  to  establish  ser\-ice  on 
this  route.  However,  it  is  not  possible  to 
predict  how  many  barges  will  actually 
become  involved,  although  comments  to 
the  docket  suggest  that  a  vigorous  trade 
volume  could  develop. 

Accordingly,  the  Coast  Guard  will  be 
monitoring  activity  on  this  route  with 
three  particular  concems  in  mind: 

(1)  Industry  compliance  with  the 
conditions  of  the  load  line  exemption 
(such  as  barge  registration,  pre- 
departure  inspections,  logbook  entries, 
etc): 

(2)  The  material  condition  of  the 
barges.  The  regulations  herein  are  based 
on  the  supposition  that  freshwater 
barges  up  to  10  years  of  age  are  not 
likely  to  deteriorate  severely  enough  to 
render  them  unsuitable  for  Lake 
Michigan  voyages  However,  some 
comments  in  the  risk  analysis  suggested 
there  be  one  of  the  following  age  limits: 
not  more  than  5  years  old.  or  not  more 
than  7  vears  old:  and 

(3)  The  number  of  tows  actually  on 
Lake  Michigan  at  any  given  time,  with 
respect  to  the  capacity  of  the  ports-of- 
refuge  to  accommodate  them  should 
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weather  conditions  deteriorate 
unexpectedly.  For  the  time  being,  it  is 
not  expected  that  this  will  be  a  problem 
and  therefore  the  regulations  herein  do 
not  require  any  pre-departure 
notification  to  the  Coast  Guard. 
However,  successful  growth  of  cargo 
movements  on  this  route  may 
eventually  require  some  program  of  tow 
coordination. 

Therefore,  the  Coast  Guard  reserves 
its  prerogative  to  revise  these 
regulations  if  we  determine  that  safety 
is  being  seriously  compromised. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action"  under  section  3(0  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulator}'  Evaluation  under  paragraph 
lOe  of  the  regulator},'  policies  and 
procedures  of  DOT  is  unnecessary. 

This  interim  rule  is  revising  existing 
load  line  regulations  in  46  CFR  45.15. 
and  46  CFR  45.171  through  45.177, 
pertaining  to  certain  dn,-  cargo  river 
barges  operating  on  Lake  Michigan. 
Under  this. rule,  eligible  barges  may 
qualif\'  for  either  a  limited  domestic 
ser\'ice  voyage  load  line  (Burns  Harbor 
route,  St.  Joseph  route,  and  Muskegon 
route),  or  a  conditional  load  line 
exemption  (Milwaukee  route).  There  are 
no  mandatory  costs  associated  with  this 
rule. 

The  requirements  in  this  rulemaking 
are  less  stringent  than  the  requirements 
for  a  normal  Great  Lakes  load  line,  and 
ser\'e  as  cheaper  alternatives  for 
qualified  barges.  This  regulatory  action 
imposes  costs  only  on  river  barge 
operators  who  voluntarily  decide  to 
obtain  the  particular  load  lines  as 
alternatives  to  the  normal  Great  Lakes 
load  line.  Furthermore,  this  rule  reduces 
the  voluntary  cost  by  conditionally 
exempting  barges  operating  on  the 
Milwaukee  route  from  the  limited 
service  domestic  voyage  load  line 
assignment. 

The  estimated  burden  of  preparing  the 
submittal  for  exempting  barges  on  the 
Milwaukee  route  from  load  line 
assignment  is  minimal  and  discussed 
further  in  the  "Collection  of 
Information"  section  in  this  preamble. 
The  rule  provides  qualified  barge 
operators  with  more  commercial 


opportunities  to  move  certain  cargoes 
on  Lake  Michigan.  The  economic 
impact  of  this  rule  on  the  local  region 
is  expected  to  be  beneficial,  since  these 
regulations  should  allow  certain  cargoes 
to  be  transported  at  a  lower  cost-per-ton- 
mile  than  by  the  overland  modes 
presently  used.  Also,  these  new 
provisions  offer  increased  flexibility  to 
the  river  barge  operators  that  choose  to 
operate  on  the  Milwaukee  route,  the 
conditionally  exempted  route  from  the 
previously  required  limited  service 
domestic  voyage  load  line  assignment. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  interim  final  rule  affects  the 
unmanned  dry  cargo  river  barge 
operators  who  choose  to  obtain  a 
limited  domestic  service  load  line 
assignment  or  a  conditional  load  line 
exemption  while  operating  on  certain 
routes  on  Lake  Michigan. 

There  are  no  mandatory  costs  to  small 
entities  associated  with  this  rule. 
Furthermore,  this  rule  conditionally 
exempts  qualified  barges  operating  on 
Milwaukee  route  from  the  previously 
proposed  limited  service  domestic 
voyage  load  line  assignment.  The 
estimated  burden  of  preparing  the 
submittal  to  the  Coast  Guard  for 
exempting  barges  on  the  Milwaukee 
route  from  load  line  assignment  is 
minimal  and  discussed  further  under 
"Collection  of  Information"  in  this 
preamble.  Companies  will  tend  to 
choose  to  obtain  a  limited  domestic 
service  load  line  assignment  or 
conditional  load  line  exemptions  while 
operating  on  Lake  Michigan  only  if  they 
expect  its  costs  to  be  offset  by  increased 
profits. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
In  your  comment,  explain  why  you 
think  it  qualifies  and  how  and  to  what 


degree  this  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Thomas 
Jordan.  Office  of  Marine  Safety  and 
Environmental  Protection  (G-MSE-2), 
telephone  (202)  267-2988. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  title  and  description  of  the 
information  collections,  a  description  of 
those  who  must  collect  the  information, 
and  an  estimate  of  the  total  annual 
burden  follow.  The  estimate  covers  the 
time  for  reviewing  instructions, 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection. 

The  regulations  resulting  from  this 
rulemaking  are  within  46  CFR  part  45. 
which  pertains  to  load  line  regulations 
for  the  Great  Lakes.  The  0MB  control 
number  for  46  CFR  part  45  is  2115- 
0043. 

This  rulemaking  will  modify'  the 
population  of  vessels  subject  to 
collection  of  information  by  creating  a 
business  opportunity  for  additional 
vessels  to  voluntarily  enter  this  service. 
The  NPRM  for  this  rulemaking 
specifically  solicited  comments  on  the 
collection  of  information  burden; 
however,  none  of  the  responses 
included  any  comments  on  this  subject. 
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The  NPRM  originally  estimated  that 
12  barges  per  year  would  seek  load  line 
assignment,  at  a  burden  of  9.33  hours 
per  vessel  (112  hours  total  per  year). 
The  regulations  herein  require  a  much 
simpler  information  submittal  to  the 
Coast  Guard,  than  that  proposed  in  the 
NPRM.  As  a  result  of  the  estimated 
burden  hour  reduction,  a  larger  number 
of  barges  are  likely  to  enter  this  service 
(35  barges,  instead  of  the  original  12 
barges). 

Tne  revised  Collection  of  Information 
estimate  is  as  follows: 

Title:  Plan  Approval  and  Records  for 
Load  Lines 

OMB  Control  Number:  2115-0043. 

Summaiy  of  the  Collection  of 
Information:  This  rule  contains 
collection  of  information  requirements 
for  46  CFR  45.181  and  45.183  (load  line 
regulations  for  vessels  operating  on  the 
Great  Lakes). 

Need  for  Information:  For  the  Coast 
Guard  to  carry  out  its  load  line 
administration  responsibilities  for 
vessels  operating  on  the  Great  Lakes. 

Proposed  Use  of  Information:  For  the 
Coast  Guard  to  verifj-  a  barge's 
compliance/non-compliance  with  the 
regulations. 

Description  of  the  Respondents: 
Owners  of  dr\'  cargo  river  barges 
voluntarily  seeking  to  operate  on  certain 
Lake  Michigan  routes;  they  must  submit 
certain  information  about  each  barge  in 
order  for  it  to  be  eligible  for  a  limited 
domestic  service  load  line  assignment  or 
a  conditional  exemption  from  any  load 
line  assignment  at  all. 

Number  op  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  3.410.  This  rule  will 
increase  the  number  of  respondents  by 
35  to  a  total  of  3.445.  We  estimated  that 
30  barges  will  apply  for  a  conditional 
exemption  and  5  barges  will  apply  for 
a  limited  domestic  service  load  line. 

Frequency  of  Response:  The  existing 
OMB-approved  collection  annual 
number  of  responses  is  20.460.  This  rule 
will  increase  the  number  of  responses 
by  35  to  a  total  of  20.495.  The  owners 
of  dr\-  cargo  river  barges  need  to 
respond  only  one  time  per  barge  for  the 
conditional  exemption.  The  initial  load 
line  certificate  for  barges  with  limited 
domestic  service  load  line  is  to  be 
issued  for  a  term  of  5  years,  or  until  the 
barge  reaches  10  years  of  age.  whichever 
occurs  first. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  15  minutes  (0.25  hours)  for 
existing  vessels  with  load  lines  and  155 
minutes  (for  new  vessels  with  load  lines 
(2.583  hours).  This  rule  will  increase  the 
burden  of  response  by  120  minutes  (2 
hours)  for  the  load  line  exemption 


requirements  for  the  Burns  Harbor  and 
Milwaukee  route  and  by  35  minutes 
(0.583  hours)  for  the  load  line 
requirements  for  the  St.  Joseph  and 
Muskegon  routes. 

Estimate  of  Totel  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  1,916  hours.  This  rule 
will  increase  the  total  annual  burden  by 
63  hours  to  a  total  of  1 ,979  hours. 

(a)  Barges  operating  on  the  Bums 
Harbor  and  Milwaukee  routes  may  be 
conditionally  exempted  from  load  line 
assignment  if  the  owner  registers  the 
barge  (in  writing)  with  the  Officer  in 
Charge,  Marine  Inspection  (OCMI).  U.S. 
Coast  Guard  Marine  Safety  Office.  The 
registration  may  be  faxed  to  the  OCMI 
in  advance,  with  the  original  following 
by  mail.  The  registration  will  be  kept  on 

file. 

The  owners  for  barges  operating  on 
the  Burns  Harbor  and  Milwaukee  routes 
have  to  register  the  barge  (in  writing) 
with  the  OCMI.  U.S.  Coast  Guard 
Marine  Safety  Office,  only  once,  prior  to 
its  first  voyage  onto  Lake  Michigan.  The 
registration  may  be  faxed  to  the  OCMI 
in  advance,  with  the  original  following 
by  mail.  The  registration  will  be  kept  on 
file.  The  registration  is  valid  until  the 
tenth  anniversary  of  the  delivery  date 
(for  Milwaukee  route),  or  the  barge  no 
longer  is  fit  for  this  ser\-ice  (due  to 
damage,  or  the  barge  changes 
ownership).  The  burden  associated  with 
the  renewal  of  the  registration  is 
minimal. 

The  Coast  Guard  estimates 
approximately  30  river  barges  per  year 
would  seek  a  conditional  exemption 
from  any  load  line  assignment  at  all. 
We,  also,  estimate  about  2  hours  per 
barge  to  gather  required  information, 
compile  it  into  a  single  document  and 
send  it  to  the  Coast  Guard.  Under  these 
assumptions,  the  annual  hour  burden  tn 
the  respondents  is  the  following:  Hour 
Burden:  60  hours  =  (2  hours/barge)  x  (30 
barges  per  year). 

(b)  Barges  operating  on  the  St.  Joseph 
and  Muskegon  routes  are  required  to 
have  a  limited-ser\'ice.  domestic  voyage 
load  line  certificate.  The  Coast  Guard 
estimates  approximately  5  river  barges 
per  year  would  seek  a  limited  domestic 
load  line  assignment.  The  initial  load 
line  certificate  is  to  be  issued  for  a  term 
of  5  years,  or  until  the  barge  reaches  10 
years  of  age,  whichever  occurs  first. 

We  assume  it  takes  approximately  30 
minutes  to  complete  an  initial  sur\'ey 
application  letter. 

Under  these  assumptions,  the  annual 
hour  burden  to  the  respondents  is  the 
following:  Hour  Burden:  2.5  hours  =  (0.5 
hours/barge)  x  (5  barges  per  vear). 

Furthermore,  drafting  the  load  line 
certificate  is  assumed  to  take 


approximately  5  minutes.  Under  these 
assumptions,  the  annual  hour  burden  to 
respondents  is  the  following:  Hour 
Burden:  0.42  hours  =  (0.0833  hour) 
times  (5  barges  times  1  certificate). 

The  total  hour  burden  is:  63  hours  = 
60  hours  plus  2.5  hours  plus  0.50  hours. 

As  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.SC. 
3507(d)).  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  of  the 
collection  of  information. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better:  whether  it  is  readily 
available  elsewhere:  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  imprt)ve  the 
qualitv,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  vou  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currentlv  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  wc  will  publish  a  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  It  is  well  settled 
that  States  may  not  regulate  in 
categories  reser\'ed  for  regulation  by  the 
Coast  Guard.  It  is  also  well  settled,  now. 
that  all  of  the  categories  covered  in  46 
U.S.C.  3306.  3703. 7101. and  8101 
(design,  construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States. 
(See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  United 
States  V.  Locke  and  Intertanko  v.  Locke,' 
529  U.S.  89.  120  S.Ct.  1135  (March  6, 
2000).) 
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This  rulemaking  concerns  load  line 
assignments  for  vessels  under  U.S. 
jurisdiction.  This  is  a  categon'  in  which 
Congress  intended  the  Coast  Guard  to  be 
the  sole  source  of  a  vessel's  obligations. 
Because  the  States  may  not  regulate 
within  this  categon-,  preemption  under 
Executive  Order  13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  the  effects  of  this  rule 
are  discussed  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action  "  under  that  order  because 
it  is  not  a  "'significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34)(d)  and  (e),  of 
Commandant  Instruction  M16475.1D. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Exclusion  under  paragraph  (34)(d) 
applies  because  this  rule  pertains  to 
regulations  concerning  inspection  of 
vessels  [i.e..  load  line  requirements). 
Exclusion  under  paragraph  (34)(e) 
applies  because  this  rule  pertains  to 
regulations  concerning  carriage 
requirements  (i.e.,  cargoes  are  limited  to 
dr>-,  non-hazardous  materials). 
Therefore,  this  action  will  not  result  in 
substantial  change  to  existing 
environmental  conditions.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  45 

Great  Lakes,  Reporting  and 
recordkeeping  requirements,  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  45  as  follows: 

PART  45— GREAT  LAKES  LOAD  LINES 

1.  The  authority  citation  for  part  45  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  .t1()4.  5103:  49  CFR 
1.4G. 

2.  In  §45.15,  revise  paragraph  (d)  to 
read  as  follows: 


§45.15    Exemptions. 

***** 

(d)  Unmanned  dry  cargo  river  barges 
carrying  non-hazardous  cargoes  on 
certain  routes  on  Lake  Michigan  may  be 
exempted  from  load  line  requirements 
in  accordance  with  the  conditions 
specified  in  subpart  E  of  this  part. 

3.  Revise  subpart  E  to  read  as  follows: 

Subpart  E — Unmanned  River  Barges  on 
Lake  Michigan  Routes 

Sec. 

45.171     Purpose. 

45.173     Eligible  barges. 

45.175     Applicable  routes.  " 

45.177     Freeboard  requirements. 

45.179     Cargo  limitations. 

45.181     Load  line  exemption  requirements 

for  the  Burns  Harbor  and  .Milwaukee 

routes. 
45.183     Load  line  requirements  for  the  St. 

Joseph  and  Muskegon  routes. 
45.185     Tow  limitations. 
45.187     Weather  limitations. 
45.191     Pre-departure  requirements. 
45.193     Towboat  power  requirements. 
45.195     .additional  equipment  re(]uirements 

for  the  Muskegon  route. 
45.197     Operational  plan  requirements  tor 

the  Muskegon  route. 

Subpart  E— Unmanned  River  Barges 
on  Lake  Michigan  Routes 

§45.171     Purpose. 

(a)  This  subpart  establishes  a  special 
load  line  regime  under  which  certain 
unmanned,  river-service,  dry-cargo 
barges  may  be  exempted  from  the 
normal  Great  Lakes  load  line 
requirements  while  operating  on  certain 
Lake  Michigan  routes.  Depending  upon 
the  route,  the  barge  may  only  need  a 
limited  service  domestic  voyage  load 
line,  or  may  be  conditionally  exempted 
from  load  line  assignment. 

(b)  Except  as  provided  in  this  subpart, 
barges  operating  on  Lake  Michigan  must 
have  either  an  international  load  line 
assignment  issued  in  accordance  with 
the  International  Convention  on  Load 
Lines,  1966.  as  amended,  or  a  Great 
Lakes  load  line  assignment  issued  in 
accordance  with  the  requirements  of 
this  part, 

(c)  The  requirements  of  this  subpart 
are  summarized  in  Table  45.171: 

BILLING  CODE  4910-1&-U 
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§45.173    Eligible  barges. 

Only  barges  meeting  the  following 
requirements  are  eligible  for  the  special 
load  line  regime  under  this  subpart: 

(a)  Unmanned,  river  service,  dry-cargo 
barges; 

(b)  Barges  that  have  been  designed 
and  built  to  at  least  the  minimum 
scantlings  of  the  American  Bureau  of 
Shipping  River  Rules  which  were  in 
effect  at  the  time  of  construction; 

(c)  Barges  with  a  length-to-depth  ratio 
less  than  22;  and 

(d)  Barges  on  the  Milwaukee  route 
must  not  be  more  than  10  years  old. 

§45.175    Applicable  routes. 

This  subpart  applies  to  the  following 
routes  on  Lake  Michigan,  between 
Chicago  (Calumet  Harbor).  IL.  and — 

(a)  Milwaukee,  WI  (the  "Milwaukee 
route"); 

(b)  Bums  Harbor,  IN  (the  "Bums 
Harbor  route"); 

(c)  St.  Joseph,  MI  (the  "St.  Joseph 
route");  and 

(d)  Muskegon,  MI  (the  "Muskegon 
route"). 

§45.177    Freeboard  requirements. 

(a)  All  barges  must  have  a  minimum 
freeboard  of  24  inches  (610  mm). 

(b)  Additionally,  open  hopper  barges 
must  have  a  combined  freeboard  plus 
cargo  box  coaming  height  of  at  least  54 
inches  (1,372  mm). 

§45.179    Cargo  limitations. 

(a)  Only  dry  cargoes  may  be  carried. 
Liquid  cargoes,  even  in  drums  or  tank 
containers,  may  not  be  carried. 

(b)  Hazardous  materials,  as  defined  in 
part  148  of  this  chapter  and  49  CFR 
chapter  1,  subchapter  C,  may  not  be 
carried. 

§45.181     Load  line  exemption 
requirements  for  ttie  Bums  Harbor  and 
Milwaukee  routes. 

Barges  operating  on  the  Burns  Harbor 
and  Milwaukee  routes  may  be 
conditionally  exempted  from  load  line 
assignment  provided  that  the  following 
requirements  are  met: 

(a)  Registration.  Before  the  barge's 
first  voyage  onto  Lake  Michigan,  the 
owner  or  operator  must  register  the 
barge  (in  writing)  with  the  Officer  in 
Charge,  Marine  Inspection  (OCMI),  U.S. 
Coast  Guard  Marine  Safetv  Office.  215 
W.  83rd  St— Suite  D.  Burr  Ridge,  IL, 
60521.  The  registration  may  be  faxed  to 
the  OCMI  in  advance  (at  (b'so)  986- 
2120),  with  the  original  following  by 
mail.  The  registration  may  be  in  any 
form,  but  must  be  signed  by  the  owner 
or  operator.  No  load  line  exemption 
certificate  will  be  returned.  However, 
the  registration  will  be  kept  on  file. 


(b)  The  registration  must  include  the 
following  information: 

(1)  Barge  name  and  official  number 
(or  other  identification  number); 

(2)  Owner  and  operator  (points-of- 
contact,  company  addresses  and 
telephone  numbers); 

(3)  Service  route  (Milwaukee  and/or 
Burns  Harbor); 

(4)  Design  type  (covered/uncovered 
hopper,  deck,  etc.); 

(5)  External  dimensions; 

(6)  Types  of  cargo;  and 

(7)  Place  built  and  original  delivery 
date. 

(c)  The  registration  must  include  a 
statement  certifying  that: 

(1)  The  barge  has  been  designed  and 
built  to  at  least  the  minimum  scantlings 
of  the  ABS  River  Rules  which  were  in 
effect  at  the  time  of  construction;  and 

(2).The  owner  or  operator  agrees  to 
maintain  the  barge  in  serviceable 
condition  and  comply  with  the 
applicable  provisions  of  46  CFR  part  45, 
subpart  E. 

(d)  Expiration.  Registration  is  valid 
only  until  the  earliest  of  the  following 
events: 

( 1 )  The  tenth  anniversary  of  the 
delivery  date  (for  barges  on  the 
Milwaukee  route), 

(2)  The  barge  no  longer  is  fit  for  this 
service  (due  to  damage),  or 

(3)  The  barge  changes  ownership  or 
operators  (registration  is  not  transferable 
to  new  owners  or  operators;  the  barge 
must  be  re-registered  if  it  is  to  continue 
in  Lake  Michigan  service). 

(e)  Notification.  The  owner  or 
operator  of  an  exempted  barge  must 
notify  the  OCMI  of  the  transfer  of 
ownership  or  change  of  operator, 
withdrawal  from  Lake  Michigan  service 
(due  to  damage,  age,  or  other 
circumstances),  or  other  disposition  of 
the  barge. 

§45.183    Load  line  requirements  for  the  St. 
Joseph  and  Musl(egon  routes. 

(a)  Load  line  certificate.  (1)  The  load 
line  issued  under  this  subpart  must  be 
a  limited-service,  domestic-voyage  load 
line. 

(2)  Except  as  provided  under 
paragraph  (b)(2)(vi)  of  this  section,  the 
term  of  the  certificate  is  five  years. 

(3)  The  load  line  certificate  is  valid  for 
the  St.  Joseph  and  Muskegon  routes,  and 
intermediate  ports.  However,  operators 
must  comply  with  the  route-specific 
requirements  on  the  certificate. 

(4)  The  freeboard  assignment, 
operational  limitations,  and  towboat 
requirements  of  this  subpart  must 
appear  on  the  certificate. 

(b)  Conditions  of  assignment.  (1)  An 
initial  load  line  survey  under  §42.09-25 
of  this  chapter  and  subsequent  annual 


surveys  under  §  42.09—40  of  this  chapter 
are  required. 

(2)  At  the  request  of  the  barge  owner, 
the  initial  load  line  survey  may  be 
conducted  with  the  barge  afloat  if  the 
following  conditions  are  met: 

(i)  The  barge  is  less  than  10  years  old; 

(ii)  The  draft  during  the  survey  does 
not  exceed  15  inches  (380  millimeters); 

(iii)  The  barge  is  empty  and 
thoroughly  cleaned  of  all  debris, 
excessive  mst,  scale,  mud,  and  water. 
All  internal  structure  must  be  accessible 
for  inspection; 

(iv)  Gaugings  are  taken  to  the  extent 
necessary  to  verify  that  the  scantlings 
are  in  accordance  with  approved 
drawings; 

(v)  The  hull  plating  (bottom  and 
sides)  and  stiffeners  below  the  light 
waterline  are  closely  examined 
internally.  If  the  surveyor  determines 
that  sufficient  cause  exists,  the  surveyor 
may  require  that  the  barge  be  drydocked 
or  hauled  out  and  further  external 
examination  conducted;  and 

(vi)  The  initial  load  line  certificate  is 
to  be  issued  for  a  term  of  5  years  or  until 
the  barge  reaches  10  years  of  age. 
whichever  occurs  first.  Once  this 
certificate  expires,  the  barge  must  be 
drydocked  or  hauled  out  and  be  fully 
examined  internally  and  externally. 

§45.185    Tow  limitations. 

(a)  Barges  must  not  be  manned. 

(b)  No  more  than  three  barges  per  tow 
on  the  Milwaukee,  St.  Joseph,  and 
Muskegon  routes. 

(c)  Barges  must  not  be  more  than  5 
nautical  miles  from  shore. 

§45.187    Weather  limitations. 

(a)  Tows  on  the  Bums  Harbor  route 
must  operate  during  fair  weather 
conditions  only. 

(b)  The  weather  limits  (ice  conditions, 
wave  height,  and  sustained  winds)  for 
the  Milwaukee,  St.  Joseph,  and 
Muskegon  routes  are  specified  in 
§45.171,  table  45.171. 

(c)  If  weather  conditions  are  expected 
to  exceed  these  limits  at  any  time  during 
the  voyage,  the  tow  must  not  leave 
harbor  or,  if  already  underway,  must 
proceed  to  the  nearest  appropriate 
harbor  of  safe  refuge. 

§45.191    Pre-departure  requirements. 

Before  beginning  each  voyage,  the 
towing  vessel  master  must  conduct  the 
following: 

(a)  Weather  forecast.  Determine  the 
marine  weather  forecast  along  the 
planned  route,  and  contact  the  dock 
operator  at  the  destination  port  to  get  an 
update  on  local  weather  conditions. 

(b)  Inspection.  Inspect  each  barge  of 
the  tow  to  ensure  that  they  meet  the 
following  requirements: 
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(1)  A  valid  load  line  certificate,  if 

required,  is  on  board; 

(2)  The  barge  is  not  loaded  deeper 
than  permitted: 

(3)  The  deck  and  side  shell  plating  are 
free  of  visible  holes,  fractures,  or  serious 
indentations,  as  well  as  damage  that 
would  be  considered  in  excess  of 
normal  wear: 

(4)  The  cargo  box  side  and  end 
coamings  are  watertight: 

(5)  .\11  manholes  are  covered  and 
secured  watertight: 

(6)  All  voids  are  free  of  excess  water: 
and 

(7)  Precautions  have  been  taken  to 
prevent  shifting  of  cargo. 

(c)  Verifications.  On  voyages  north  of 
St.  Joseph,  the  towing  vessel  master 
must  contact  a  mooring/docking  facility 
in  St.  foseph.  Holland.  Grand  Haven, 
and  Muskegon  to  verify  that  sufficient 
space  is  available  to  accommodate  the 
tow.  The  tow  cannot  venture  onto  Lake 
Michigan  without  confirmed  space 
available. 

(d)  Log  entries.  Before  getting 
underway,  the  towing  vessel  master 
must  note  in  the  logbook  that  the  pre- 
departure  barge  inspections,  verification 
of  mooring/docking  space  availability, 
and  weather  forecast  checks  were 
performed,  and  record  the  freeboards  of 
each  barge. 

§45.193    Towboat  power  requirements. 

The  towing  vessel  must  meet  the 
following  requirements: 

(a)  General.  The  towing  vessel  must 
have  adequate  horsepower  to  handle  the 
tow.  but  not  less  than  the  amount 
specified  for  the  routes  below. 

(b)  Milwaukee  and  St.  foseph  routes: 
a  minimum  of  1 ,000  HP. 

(c)  Muskegon  route:  a  minimum  of 
1,500  HP. 

§45.195    Additional  equipment 
requirements  for  the  Muskegon  route. 

Towboats  on  the  Muskegon  route 
must  meet  these  additional  equipment 
requirements: 

(a)  Communication  equipment.  Two 
independent  voice  communication 
systems  in  operable  condition,  such  as 
V'^ery  High  Frequency  (VHP)  radio, 
radiotelephone,  or  cellular  phone.  At 
least  two  persons  aboard  the  vessel  must 
be  capable  of  using  the  communication 
systems. 

(b)  Cutting  gear.  Equipment  that  can 
quickly  cut  the  towline  at  the  towing 
vessel.  The  cutting  gear  must  be  in 
operable  condition  and  appropriate  for 
the  type  of  towline  being  used,  such  as 
wire,  polvpropylene.  or  nylon.  At  least 
two  persons  aboard  the  vessel  must  be 
capable  of  using  the  cutting  gear. 


§45.197    Operational  plan  requirements  for 
the  Muskegon  route. 

Towing  vessels  on  the  Muskegon 
route  must  have  aboard  an  operational 
plan  that  is  available  for  ready  reference 
bv  the  master.  The  plan  must  include 
the  following; 

(a)  The  cargo  limitations,  the  general 
operational  requirements,  and  the 
special  operational  requirements  of  this 
subpart. 

(b)  A  list  of  mooring  and  docking 
facilities  (with  phone  numbers)  in  St. 
Joseph,  Holland.  Grand  Haven,  and 
Muskegon,  that  can  accommodate  the 
tow. 

(c)  A  list  of  towing  firms  (with  phone 
numbers)  that  have  the  capability  to 
render  assistance  to  the  tow.  if  required. 

(d)  Guidelines  for  possible  emergency 
situations,  such  as  barge  handling  under 
adverse  weather  conditions,  and  other 
emergency  procedures. 

Drttcd:  April  12.  2002. 
Paul  J.  Pluta, 

Bear  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
iFR  Doc.  02-98,14  Filed  4-22-02:  8:45  ami 

BILLING  CODE  4910-15-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-893,  MM  Docket  No.  00-138.  RM- 
9896] 

Digital  Television  Broadcast  Service; 
Boca  Raton,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


and  Order.  MM  Docket  No.  00-138, 
adopted  .April  17.  2002.  and  released 
.April  22.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street.  SVV..  Room  CY-A257. 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  S\V..  CY-B402.  Washington, 
DC.  2055.4,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.c;om. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows; 

.Authority:  4"  IS  C.  154.  303,  334  and  336. 

§  73.622     [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  .Allotments  under 
Florida,  is  amended  by  removing  DTV 
channel  *44  and  adding  DTV  channel 
*40  at  Boca  Raton. 

Federal  Communir.ations  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

|["R  Dor  02-90.52  Filed  4-22-02;  8:45  am] 
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SUMMARY:  The  Commission,  at  the 
request  of  The  School  Board  of  Broward 
Countv.  Florida,  substitutes  DT\" 
channel  *40  for  DTV  channel  *44  at 
Boca  Raton,  Florida.  See  65  FR  50951 . 
August  22,  2000.  DT\'  channel  *40  can 
be  allotted  to  Boca  Raton  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (25-59-34  N.  and 
80-10-27  W.)  with  a  power  of  1000. 
HAAT  of  310  meters  and  with  a  DT\" 
ser\-ice  population  of  3989  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  June  3.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau.  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
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SUMMARY:  This  document  implements 
section  8  of  the  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentation  Act  (TRE.AD  Act)  and 
section  2504  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
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by  adding  regulations  that  limit  the  sale 
or  lease  of  noncompliant  and  defective 
motor  vehicles  and  items  of  motor 
vehicle  equipment.  These  sections 
contain  complementary  provisions  that 
amend  federal  motor  vehicle  safety  laws 
by  limiting  the  sale  or  lease  of  defective 
and  noncompliant  motor  vehicles  and 
equipment. 

EFFECTIVE  DATE:  This  final  rule  will  take 
effect  on  Mav  23,  2002. 

Petitions  for  reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  June  7,  2002. 

ADDRESSES:  Petitions  for  reconsideration 
may  be  submitted  in  writing  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Petitions  for  reconsideration  may 
also  be  submitted  electronically  by 
logging  onto  the  Docket  Management 
System  website  at  http://dms.dot.gov. 
Click  on  "Help  &  Information"  or 
"Help/info"  to  obtain  instructions  for 
filing  youi  petition  electronically. 

Regardless  of  how  a  petition  is 
submitted,  the  docket  number  of  this 
document  should  be  referenced  in  that 
petition. 

You  may  call  Docket  Management  at 
202-36&-9324.  You  may  visit  the 
Docket  from  9  a.m.  to  5  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Enid  Rubenstein,  Office  of  Chief 
Counsel,  NCC-10.  NfHTSA.  Telephone 
202-366-5263. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  enactment  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  in 
1966.  now  codified,  as  amended,  as  49 
U.S.C.  Chapter  301  (Safety  Act).  Federal 
law  has  prohibited  the  sale  of  new 
motor  vehicles  and  motor  vehicle 
equipment  that  fail  to  comply  with  an 
applicable  Federal  motor  vehicle  safety 
standard  (FMVSS).  See  section  lOa(a)  of 
Public  Law  89-563,  80  Stat.  722, 
codified  as  49  U.S.C.  30112(a). 
However,  until  1991,  the  Safety  Act  did 
not  contain  specific  provisions  limiting 
the  sale  or  lease  of  defective  vehicles 
and  equipment.  To  correct  this 
deficiency,  section  2504  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  ("ISTEA").  Public  Law 
102-240.  105  Stat.  2081  et  seq., 
amended  the  Safety  Act  by  adding  a 
new  provision,  which  is  codified  at  49 
U.S.C.  30120(i). 

Section  30120(i)  states  that  a  dealer 
who  has  been  provided  notification 
from  the  manufacturer  about  a  safety- 
related  defect  or  noncompliance  with  a 
Federal  motor  vehicle  safety  standard  in 


a  new  motor  vehicle  or  a  new  item  of 
motor  vehicle  equipment  in  the  dealer's 
possession  at  the  time  of  the  notification 
may  not  sell  or  lease  the  vehicle  or  item 
of  equipment  unless  the  defect  or 
noncompliance  is  remedied  as  required 
by  section  30120  before  delivery  under 
the  sale  or  lease,  or  notification  is 
required  by  an  order  under  section 
30118(b)  but  enforcement  of  the  order  is 
restrained  or  the  order  is  set  aside  in  a 
civil  action  to  which  section  30121(d) 
applies.  Thus,  if  a  court  sets  the  order 
aside,  the  prohibition  will  not  apply  and 
the  sale  is  permissible.' 

Section  30120(i)  does  not  prohibit  a 
dealer  from  offering  the  vehicle  or 
equipment  for  sale  or  lease.  Thus,  the 
dealer  can  offer  the  vehicle  in  the 
showroom  but  cannot  sell  or  lease  it.  In 
the  1990s.  NHTSA  did  not  engage  in 
rulemaking  with  regard  to  this  statutory 
prohibition. 

On  November  1.  2000.  the  TREAD 
Act.  Public  Law  106-^14.  114  Stat. 
1800.  was  enacted.  The  statute  was,  in 
part,  a  response  to  congressional 
concerns  regarding  the  manner  in  which 
various  entities  dealt  with  defective 
motor  vehicles  and  motor  vehicle 
equipment,  including  tires.  During 
congressional  consideration  of  the  bill 
that  eventually  was  adopted  as  the 
TREAD  Act,  there  had  been  media 
reports  that  some  persons  were  selling 
defective  Firestone  ATX  or  Wilderness 
AT  tires  that  had  been  returned  to 
dealers  for  replacement  under  an 
ongoing  safety  recall.  The  Safety  Act  did 
not  expressly  prohibit  such  actions, 
since  section  30120(i)  does  not  apply  to 
the  sale  or  lease  of  used  vehicles  or 
equipment. 


'  Section  30118(cl  requires  manufacturers  of 
motor  vehicles  or  equipment  to  provide  notification 
of  safety-related  defects  or  noncompliances  with 
motor  vehicle  safety  standards  to  NHTSA.  as  well 
as  to  the  owners,  purchasers  and  dealers  of  the 
vehicle  or  equipment. 

Section  30118(b)  authorizes  the  Secretary  to  make 
a  final  decision  that  motor  vehicles  or  equipment 
contain  a  safety-related  defect  and/or  do  not  comply 
with  an  applicable  motor  vehicle  safety  standard 
and.  in  that  event,  order  the  manufacturer  to  give 
notification  of  the  defect  or  noncompliance  to 
owners,  purchasers,  and  dealers  of  the  vehicles  or 
equipment,  and  order  the  manufacturer  to  remedy 
the  defect  or  noncompliance  without  charge. 

Section  30121  authorizes  the  Secretary  to  require 
a  manufacturer  to  issue  a  provisional  notification 
about  an  order  issued  under  section  30118(b)  if  the 
manufacturer  contests  that  order.  Section  30121 
also  authorizes  a  court  to  enjoin  enforcement  of  the 
Secretary's  order  under  section  30118(b)  if  the  court 
decides  that  failure  to  notify  is  reasonable  and  that 
the  manufacturer  has  demonstrated  the  likelihood 
of  prevailing  on  the  merits.  (A  manufacturer  that 
fails  to  issue  a  provisional  notification  is  subject  to 
civil  penalties  unless  a  court  enjoins  enforcement 
of  the  order  under  section  30n8(b)).  See  generally 
Ford  Motor  Co  v  Coleman.  (402  F.  Supp.  475 
(D.D.C.  1975)  (3-judge  court),  affd  mem.  425  U.S. 
927(1976). 


Section  8  of  the  TREAD  Act  added  a 
new  subsection  (j).  "Prohibition  on  sales 
of  replaced  equipment."  to  49  U.S.C. 
30120.  effective  November  1.  2000.  This 
subsection  provides  that  no  person  may 
sell  or  lease  any  motor  vehicle 
equipment  (including  a  tire)  that  is  the 
subject  of  a  decision  under  49  U.S.C. 
30118(b)  or  a  notice  required  under  49 
U.S.C.  30118(c),  for  installation  on  a 
motor  vehicle,  in  a  condition  that  it  may 
be  reasonably  used  for  its  original 
purpose.  Under  section  30120(j)(l)  and 
(2),  the  foregoing  prohibition  does  not 
apply  if  the  defect  or  noncompliance  is 
remedied  as  required  by  49  U.S.C. 
30120.  including  implementing 
regulations,  before  delivery  under  the 
sale  or  lease;  or  if  notification  of  the 
defect  or  noncompliance  is  required 
under  section  30118(b)  but  enforcement 
of  the  order  is  set  aside  in  a  civil  action 
to  which  49  U.S.C.  30121(d)  applies. 

Sections  30120(i)  and  (j)  are 
complementary  provisions.  Section 
30120(i),  the  ISTTLA  provision,  applies 
only  to  dealers  in  new  motor  vehicles 
and  new  items  of  motor  vehicle 
equipment.  Section  30120(j).  the  TREAD 
Act  provision,  applies  to  all  persons 
who  sell  or  lease  motor  vehicle 
equipment  for  installation  on  a  motor 
vehicle,  in  a  condition  that  the 
equipment  may  reasonably  be  used  for 
its  intended  purpose,  and  to  both  new 
and  used  equipment.  To  implement 
both  statutory  subsections,  we  proposed 
to  revise  49  CFR  part  573  by  adding  two 
separate  regulatory  sections,  one 
(§  573.11)  applicable  to  the  sale  or  lease 
of  defective  or  noncompliant  new  motor 
vehicles  and  new  items  of  motor  vehicle 
equipment  by  dealers  (including 
retailers  of  new  motor  vehicle 
equipment)  and  the  other  (§  573.12) 
applicable  to  the  sale  or  lease  of 
defective  or  noncompliant  new  and 
used  motor  vehicle  equipment  by  any 
person.  While  sections  30120(i)  and  (j) 
do  not  require  rulemaking  for  their 
effectuation,  NHTSA  believes  that  there 
will  be  two  benefits  to  rulemaking.  First, 
rules  will  largely  reduce,  if  not 
eliminate,  questions  relating  to  the 
meaning  of  the  prohibitions.  Second, 
there  are  benefits  to  codifying  the 
prohibitions,  which  complement  other 
rules,  in  the  Code  of  Federal 
Regulations. 

The  New  Regulatory  Provisions 

hi  view  of  the  ISTEA  and  the  TREAD 
Act,  we  are  revising  49  CFR  573.3(a)  by 
specifying  those  to  whom  new  §§  573.11 
and  573.12  apply  and  we  are  amending 
49  CFR  part  573  to  include,  at  §§  573.11 
and  573.12,  the  prohibitions  established 
by  49  U.S.C.  30120(i)  and  (j). 
respectively.  These  amendments  are 


Federal  Register /Vol.  67.  No.  78 /Tuesday,  April  23.  2002 /Rules  and  Regulations 19695 


identical  to  those  proposed  in  the 
NPRM  (66  FR  38247  et  seq.  (July  23. 
2001),  except  that  we  have  added  a 
clarification  to  proposed  §  573.3(h)  to 
reflect  the  provision  in  49  U.S.C.  30121 
that  the  term  "dealer""  includes  a  retailer 
of  motor  vehicle  equipment  and 
clarified  the  scope  of  proposed  §573.11. 

Section  573.11     Prohibition  on  Sale  or 
Lease  of  New  Defective  or  Noncompliant 
Motor  Vehicles  and  Motor  Vehicle 
Equipment  ^ 

Section  573.11,  which  implements  49 
U.S.C.  30120(i),  applies  to  dealers, 
including  retailers  of  motor  vehicle 
equipment,  and  covers  the  sale  and 
lease  of  new  motor  vehicles  and  motor 
vehicle  equipment.  It  provides  that  a 
dealer  may  not  sell  or  lease  defective  or 
noncompliant  new  motor  vehicles  or 
items  of  motor  vehicle  equipment.  By  its 
terms,  49  U.S.C.  30120(i)  applies  to  new 
motor  vehicles  and  new  items  of  motor 
vehicle  equipment. ^  Thus,  the 
requirements  of  49  CFR  573.11  do  not 
apply  to  used  motor  vehicles  and  used 
equipment. 

Several  prerequisites  must  occur  in 
order  for  the  prohibition  on  the  sale  or 
lease  of  new  motor  vehicles  or 
equipment  under  section  30120(i)  to 
apply.  First,  notification  of  a  defect  or 
noncompliance  must  have  been 
required  by  an  order  under  section 
30118(b)  or  under  section  30118(c). 
Second,  a  dealer  must  have  been 
notified  of  the  defect  or  noncompliance. 
Finally,  the  dealer  must  be  in 
possession  of  the  vehicle  or  equipment. 

The  regulatory  text  at  §  573.11  reflects 
two  statutory  exceptions  that  permit  the 
dealer  to  sell  or  lease  new  motor 
vehicles  or  equipment  items  that  have 
been  determined  to  be  defective  or 
noncompliant.  See  49  U.S.C.  30120(i). 
First,  the  dealer  may  sell  or  lease  the 
motor  vehicle  or  item  of  equipment  if 
the  defect  or  noncompliance  is 
remedied  as  required  by  section  30120 
before  delivery'  under  the  sale  or  lease. 
Second,  the  sale  or  lease  is  permissible 
when  notification  is  required  by  an 


2  The  title  of  section  30120(i)  refers  to  a 
"limitation"  on  the  sale  or  lease  of  vehicles  or 
equipment,  whereas  the  title  of  section  30120(i) 
refers  to  a  "prohibition"  on  the  sale  of  replaced 
equipment.  In  the  NPR.M.  we  proposed  to  use  the 
term  "limitations"  to  cover  both  statuton,-  sections. 
However,  throughout  the  preamble  to  the  NPRM. 
we  discussed  various  "prohibitions."  as  we  have 
done  again  in  the  preamble  to  this  rule.  Also,  in  the 
revised  title  to  49  CFR  part  573  that  we  proposed 
in  the  NPRM.  we  used  the  term  "prohibitions." 
Therefore,  for  consistency,  we  have  decided  to  use 
the  term  "prohibitions"  rather  than  "limitations"  in 
both  sections  of  the  final  rule,  as  well  as  in  the 
revised  title  to  49  CFR  part  573. 

^The  terms  "dealer,"  "motor  vehicle"  and  "motor 
vehicle  equipment"  are  defined  at  49  U.S.C. 
30102(a)(1),  (6)  and  (7). 


order  under  section  30118(bj  but 
enforcement  of  the  order  is  restrained  or 
the  order  is  set  aside  in  a  civil  action  to 
which  section  30121(d)  applies.  Thus,  if 
a  coiul  sets  the  order  aside,  as  stated 
above,  the  prohibition  will  not  apply 
and  the  sale  is  permissible.  Finally, 
section  30120(i)  states  that  it  does  not 
prohibit  a  dealer  from  simply  offering 
the  vehicle  or  equipment  for  sale  or 
lease,  without  actually  selling  it. 

Section  573.12    Prohibition  on  Sale  or 
Lease  of  New  or  Used  Defective  and 
Noncompliant  Motor  Vehicle 
Equipment 

Section  573.12  of  the  rule  implements 
49  U.S.C.  30120{j).  which  provides  that 
"  no  person  may  sell  or  lease  any  motor 
vehicle  equipment  (including  a  tire),  for 
installation  on  a  motor  vehicle,  that  is 
the  subject  of  a  decision  under  section 
30118(b)  or  a  notice  required  under 
section  30118(c)  in  a  condition  that  it 
may  be  reasonably  used  for  its  original 
purpose"'  (emphasis  added).  In  this 
statutory  section.  Congress  chose  to  use 
the  general  term  "no  person"  as 
opposed  to  the  more  restricted 
categories  of  "manufacturer  "  and 
"dealer""  used  in  section  30120(i)  and 
elsewhere  in  Chapter  301.  In  view  of  the 
breadth  of  the  term  "uq  person,'" 
§  573.12  is  not  limited  to  persons  in 
particular  classes  or  categories.  Rather, 
the  rule's  prohibition  applies  to  the 
actions  of  all  persons,  including 
individuals  and  business  entities  such 
as  corporations.  The  rule  clearly  applies 
to  retailers  of  equipment,  including 
tires. 

The  activities  that  are  covered  by  49 
CFR  573.12,  based  on  49  U.S.C. 
30120()),  are  selling  or  leasing,  "for 
installation  on  a  motor  vehicle,"  any 
motor  vehicle  equipment  (including  a 
tire),  that  is  the  subject  of  a  decision 
under  section  30118(b)  or  a  notice 
required  under  section  30118(c). 
Accordingly,  the  rule  will  apply  to 
businesses  and  individueils  that  sell  new 
or  used  automobile  parts,  including 
tires.  While  §  573.12  prohibits  the  sale 
or  lease  of  equipment  including  tires  for 
installation  on  a  motor  vehicle,  it  does 
not  prohibit  a  person  fi-om  selling  or 
leasing  a  new  or  used  vehicle  that  is 
equipped  with  defective  or 
noncompliant  equipment  or  tires.*  For 
example,  a  motor  vehicle  dealer  is  not 
subject  to  the  prohibition  of  this  rule 
except  with  respect  to  equipment  and 
tires  that  the  dealer  sells  or  leases 
separately  from  a  vehicle.  Similarly, 


motor  vehicle  lessors  and  motor  vehicle 
rental  companies  are  not  subject  to  this 
rule  because'these  groups  are  selling 
and  leasing  vehicles,  not  equipment  or 
tires  for  use  on  motor  vehicles. 

49  CFR  573.12  prohibits  the  selling  or 
leasing  of  any  motor  vehicle  equipment 
(including  a  tire),  for  installation  on  a 
motor  vehicle,  that  is  the  subject  of  a 
decision  under  49  U.S.C.  301 18(b)  or  a 
notice  required  under  49  U.S.C, 
30118(c).  In  section  30120(j).  Congress 
chose  to  restrict  the  sale  or  lease  of 
motor  vehicle  equipment,  without 
limitation.  Thus,  the  prohibition 
includes  all  equipment,  including  used 
equipment  as  well  as  new  equipment  - 

49  U.S.C.  30120(j)  prohibits  the  sale  of 
equipment  in  a  condition  that  it  may  be 
reasonably  used  for  its  original  purpose. 
Accordingly.  §  573.12  prohibits  only  the 
sale  of  equipment  and  tires  that  are  still 
in  a  condition  in  which  they  can  be 
used  for  the  purpose  for  which  they 
were  originally  intended.  Thus,  the  rule 
does  not  apply  to  equipment  and  tires 
that  have  been  permanently  altered  in  a 
wav  that  they  can  no  longer  be 
reasonably  used  for  their  original 
purpose.  For  example,  a  tire  that  has 
been  drilled  with  holes  for  eyebolts  may 
be  sold  for  use  as  part  of  a  playground 

swing. 

Section  30120(j)(l)  provides  that  the 
prohibition  on  the  sale  of  equipment 
applies  unless  "the  defect  or 
noncompliance  is  remedied  as  required 
by  this  section  before  deliven,'  under  the 
sale  or  lease."  Therefore,  the  equipment 
may  be  sold  if  it  has  been  repaired  so 
that  it  is  no  longer  defective  or 
noncompliant. 

The  sale  of  the  equipment  will  also  be 
allowed  if  "notification  of  the  defect  or 
noncompliance  is  required  under 
section  30118(b)  but  enforcement  of  the 
order  is  set  aside  in  a  civil  action  to 
which  section  30121(d)  applies."  Under 
section  30118(b).  if  it  is  determined  that 
a  motor  vehicle  or  replacement 
equipment  contains  a  defect  related  to 
motor  vehicle  safet\-  or  does  not  comply 
with  an  applicable  motor  vehicle  safety 
standard,  the  manufacturer  is  ordered  to 
give  notification  of  the  defect  or 
noncompliance  under  section  30119  to 
owners,  purchasers  and  dealers  of  the 


••  As  discussed  above,  the  sale  or  lease  of  a  new 
vehicle  with  defective  or  noncompliant  equipment 
or  tires  is  alreadv  prohibited  bv  49  U.S.C.  30120(i) 
and  will  be  prohibited  by  49  CFR  573.11. 


'■>  We  recognize  that  the  title  of  section  301 20(i) 
refers  to  "replaced  equipment."  The  U.S.  Supreme 
Court  has  long  held  that  the  title  of  a  statutor\' 
provision  cannot  overcome  the  plain  and 
unambiguous  meaning  of  the  words  used  in  the  text 
of  the  statute  See  Knowlton  v  Moore.  178  US  41 
(1900).  Thus,  since  the  language  of  section  30120(j) 
is  not  limited,  its  reach  extends  to  all  motor  vehicle 
equipment  that  has  been  found  to  be  defective  or 
noncompliant.  regardless  of  whether  it  is  original 
equipment  or  replacement  equipment,  despite  the 
fact  that  the  title  of  the  subsection  refers  only  to 
"replaced  equipment." 
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vehicle  or  equipment.*^  However,  if 
enforcement  of  the  order  is  restrained  or 
the  order  is  set  aside  by  a  court,  the 
prohibition  in  section  30120(j)  does  not 
apply,  and,  therefore,  the  sale  of  the 
equipment  in  its  unremedied  condition 
is  permissible  during  the  period  when 
the  order  is  not  effective. 

Response  to  Comments 

We  received  three  comments  on  the 
NPRM,  including  one  from  a  trade 
association  (the  National  Automobile 
Dealers  Association  ("NADA"))  and  two 
from  consumer  groups  (Advocates  for 
Highway  and  Auto  Safet>'  ("Advocates") 
and  Public  Citizen).  We  did  not  receive 
any  comments  from  manufacturers. 

The  comments  were  generally 
supportive  of  the  proposed  regulations. 
They  are  summarized  below. 

(1)  Advocates  fully  supported  the 
NPRM  and  urged  its  adoption,  without 
any  suggested  revisions. 

(2)  NADA  supported  the  issuance  of 
the  rule  but  suggested  a  number  of 
substantive  and  editorial  changes.  The 
principal  substantive  change  suggested 
was,  in  essence,  to  make  both  new 

§  573.11  and  §  573.12  duplicate  each 
other,  by  providing  in  both  that  there  is 
no  limitation  on  the  sale  or  lease  of 
defective  or  noncompliant  motor 
vehicles  or  motor  vehicle  equipment 
unless  the  dealer  has  received  actual 
notice  of  the  defect  or  noncompliance 
from  the  manufacturer.  Although  NADA 
acknowledged  that  statutory  subsections 
(i)  and  (j)  differ  from  each  other  in  that 
subsection  (i)  requires  such  notice 
whereas  (j)  does  not,  the  association 
nevertheless  requested  that  NHTSA  use 
its  discretion  to  extend  subsection  (i)'s 
notice  condition  to  subsection  (j).  on 
grounds  that  this  would  create 
"fairness"  to  dealers. 

We  have  decided  against  making 
NADA's  proposed  change.  Under  the 
ordinary  rules  of  statutory-  construction. 
Congress  is  presumed  to  have  intended 
the  effects  of  linguistic  differences 
between  statutory  provisions.  See  2A 
Sutherland,  Statutory  Construction  (6th 
Ed.  Singer,  2000)  at  §46.06:  "In  like 
manner,  where  the  legislature  has 
carefully  employed  a  term  in  one  place 
and  excluded  it  in  another,  it  should  not 
be  implied  where  excluded."  This  is 
particularly  true  where,  as  here,  the 
statutory  provision  that  contains  the 
notice  requirement  (in  this  case, 
subsection  (i)),  was  enacted  several 
years  before  the  statutory'  provision  that 
does  not  contain  the  notice  requirement 
(in  this  case,  subsection  (j)).  Congress 
clearly  knew  how  to  draft  a  notice 


"Section  30119  sets  out  the  notificaliun 
procedures  the  manufacturer  must  follow. 


requirement  when  it  wanted  to  include 
one:  it  did  so  in  1991  in  enacting 
subsection  (i),  but  it  did  not  do  so  nine 
years  later  when  it  enacted  subsection 

(i). 

In  addition,  under  the  ordinary  rules 
of  statutory-  construction,  statutes  are  to 
be  read  to  effectuate  all  of  their 
provisions:  "It  is  an  elementary  rule  of 
construction  that  effect  must  be  given,  if 
possible,  to  every  word,  clause  and 
sentence  of  a  statute."  2A  Sutherland, 
supra,  at  §  46.06,  citing  United  States  v. 
Menasche.  348  U.S.  528  (1955);  Phut  v. 
Spendthrift  Farm,  Inc..  514  U.S.  211 
(1995).  If  we  followed  NADA's 
suggestion  and  ignored  the  differences 
between  subsections  (i)  and  (j)  with 
respect  to  notice,  the  regulation  would 
not  be  consistent  with  this  rule  of 
construction  and  would  fail  to  effectuate 
subsection  (j),  which  by  its  terms  does 
not  require  notice  from  the 
manufacturer. 

NADA  also  disputed  "any  suggestion" 
(in  the  preamble  to  the  NPRM)  that  the 
section  30120(i)  restriction  applies  to 
new  motor  vehicles  or  equipment  not  in 
the  dealer's  possession  at  the  time  of 
notification.  NADA  claimed  that  (1) 
vehicles  that  have  already  been 
delivered  and  are  no  longer  in  a  dealer's 
possession;  (2)  vehicles  that  have  been 
sold  but  not  yet  left  the  dealer's 
possession  prior  to  the  dealer's  receipt 
of  notification:  and  (3)  vehicles  that  the 
dealer  has  not  yet  received  when  it 
receives  notification  from  the 
manufacturer  are  not  subject  to  section 
30120(i). 

We  agree  with  some  of  NADA's 
comments,  but  not  others.  With  respect 
to  the  first,  the  vehicles  or  equipment 
that  have  already  been  delivered  to 
purchasers  are  beyond  the  coverage  of 
this  statutory  section,  which  applies 
only  to  items  "in  the  dealer's 
possession,"  and  in  any  event  will  be 
covered  by  a  notification  from  the 
manufacturer  to  the  owner.  In  the 
second  situation  posited  by  NADA,  the 
delivery  to  the  purchaser  has  not 
occurred.  The  dealer,  who  has 
possession  of  the  vehicle  or  equipment, 
must  bring  it  into  compliance  or  remedy 
the  defect  before  it  is  delivered  to  the 
purchaser.  Requiring  the  dealer  to  carry 
out  the  remedy  before  delivering  the 
vehicle  to  the  purchaser  will  both 
implement  the  statutory  text  and 
effectuate  the  underlying  statutory 
purpose.  In  these  circumstances,  there  is 
no  valid  reason  to  excuse  the  dealer 
from  remedying  the  defect  or 
noncompliance  in  such  vehicles  and 
thereby  permit  the  dealer  to  deliver 
unsafe  vehicles  to  purchasers. 

NADA's  third  category  is  more 
problematic.  Section  30120((i)  states 


that  it  applies  when  the  manufacturer 
"has  provided  *   *  *  notification  about 
a  new  *  *  *  vehicle  or  *   *  *  item  of 

*  *   *  equipment  in  the  dealer's 
possession  at  the  time  of  notification 

*  *  *  ."  NADA  pointed  out  that  the 
preamble  and  proposed  regulatory  text 
in  the  NPRM  raised  issues  about  the 
meaning  of  this  phrase.  The  statutory 
text  requires  possession,  which  in  our 
view  includes  both  actual  and 
constructive  possession.  Although  we 
would  expect  that  dealers  would 
remedy  vehicles  and  equipment  that  are 
the  subject  of  notice  but  not  yet  in  the 
dealer's  actual  or  constructive 
possession  at  the  time  of  notification, 
the  statutory  language  of  section 
30120(i)  does  not  impose  such  a 
requirement.  Accordingly,  we  have 
modified  the  proposed  text  of 

§  573.11(a)  to  state  explicitly  that  the 
prohibition  applies  to  vehicles  or 
equipment  in  the  dealer's  actual  or 
constructive  possession  at  the  time  of 
the  manufacturer's  notification. 
However^  we  note  that  manufacturers 
normally  include  "stop  sale"  or  "stop 
delivery"  instructions  in  their 
notifications  to  dealers  of  defects  and 
noncompliances,  and,  as  noted  earlier, 
49  U.S.C.  30112(a)  contains  an 
independent  prohibition  against  the  sale 
of  noncompliant  vehicles  or  equipment. 
Moreover,  state  consumer  protection 
and  tort  laws  may  impose  additional 
duties  on  dealers. 

NADA  also  requested  that  proposed 
§  573.12  be  modified  to  add  a  new 
subsection  specifying  that  the 
prohibition  does  not  apply  if  "(a)  person 

*  *  *  did  not  possess  the  motor  vehicle 
equipment  at  the  time  of  such  notice." 
We  have  not  made  NADA's  suggested 
modification  because,  as  explained 
earlier  in  this  preamble,  we  have 
concluded  that  the  requirement  for     ' 
manufacturer  notification  does  not 
apply  to  §573.12. 

In  addition,  NADA  proposed  to  add  a 
new  section  to  §  573.12,  stating  that  the 
prohibition  does  not  apply  to  any  item 
of  equipment  that  has  been  installed  in 
a  new  or  used  motor  vehicle.  As 
indicated  above,  we  do  not  believe  that 
this  subsection  is  necessary.  As  we 
stated  in  the  preamble  to  the  NPRM,  it 
is  clear  from  the  text  of  §  573.12(a)  of 
the  proposed  rule,  which  specifically 
prohibits  selling  or  leasing  "any  new  or 
used  item  of  motor  vehicle  equipment 

*  *  *  for  installation  on  a  moioT 
vehicle."  that  the  section  does  not  apply 
to  equipment  that  already  has  been 
installed.  NADA  made  a  similar 
suggestion  with  regard  to  our  rule 
regarding  reporting  the  sale  or  lease  of 
defective  or  noncompliant  tires.  49  CFR 
573.10.  As  in  that  rule  (see  66  FR  38161, 
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luly  23.  2001).  we  do  not  believe  that 
such  a  clarification  is  necessan'. 

(3)  Public  Citizen  did  not  oppose  the 
proposed  regulation,  but  argued  that  its 
text  revealed  "gaps"'  in  the  scope  of  the 
underlying  statute  and  urged  the  agency 
to  seek  further  legislative  amendments 
during  the  forthcoming  reauthorization 
process.  Public  Citizen's  suggested 
amendments  would  (!)  extend  49  U.S.C. 
30120(i)  to  used  motor  vehicles  and 
motor  vehicle  equipment  and  (2)  extend 
49  U.S.C.  30120(j)  to  those  who  lease  or 
rent  motor  vehicles.  Public  Citizen  did 
not  argue  that  we  should  extend  the 
regulation  in  the  face  of  admittedly 
absent  statutory  authority.  Because  a 
comment  on  an  NPRM  is  not  an 
appropriate  mechanism  for  submitting  a 
legislative  proposal,  we  are  not 
responding  here  to  the  substance  of 
Public  Citizen's  suggestion. 

Regulatory  Analyses  and  Notices 

1.  E.O.  12866  and  DOT  Regulatory 
Policies  and  Procedures 

This  final  rule  has  not  been  reviewed 
under  E.O.  12866.  "Regulatory  Planning 
and  Review.  "  After  considering  the 
impacts  of  this  rulemaking  action,  we 
have  determined  that  the  action  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  There  are 
statutor\-  prohibitions  in  place  and  these 
rules,  which  essentially  incorporate  the 
statutory  prohibitions,  will  not  increase 
the  burdens  on  those  covered  by  those 
prohibitions.  The  impact  of  this  rule 
will  be  so  minimal  as  not  to  warrant 
preparation  of  a  full  regulator.' 
evaluation  because  these  provisions 
only  involve  prohibitions  on  sales  of 
defective  and  noncompliant  vehicles 
and  equipment,  which  are  rare  even 
absent  the  rule.  In  light  of  the  statutory- 
provisions,  this  action  does  not  involve 
a  substantial  public  interest  or 
controversy.  The  rulemaking  action  will 
not  have  a  substantial  impact  on  any 
transportation  safety  program  or  on  state 
and  local  governments. 

2.  Regulator}'  Flexibility  Act 

We  have  also  considered  the  effects  of 
this  action  in  relation  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  I 
certify  that  this  rule  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  impact  of  this  rule  is  expected  to  be 
so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
flexibility  analysis  because  this 
provision  only  involves  prohibitions  on 
sales  or  leases  of  vehicles  or  equipment 
that  have  been  determined  to  be 
defective  or  noncompliant.  The 


incidence  of  covered  sales  and  leases 
would  be  small  even  absent  this  rule. 
Moreover,  although  many  dealers  are 
small  entities,  another  provision  of  the 
Safetv  Act  requires  manufacturers  (or 
distributors)  to  reimburse  dealers  both 
for  the  value  of  the  dealer's  labor  in 
installing  replacement  parts  and  for  a 
prorated  portion  of  the  manufacturer's 
or  distributor's  selling  price,  for 
remedving  defective  or  noncompliant 
vehicles  or  equipment  prior  to  sale.  See 
49U.SC.  30116. 

Governmental  jurisdictions  will  not 
be  affected  by  this  rule. 

3.  E.O.  13132  (Federalism] 

E.O.  13132  requires  NHTSA  to 
develop  an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  E.O. 
13132  defines  the  term  "policies  that 
have  federahsm  implications"  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132.  NHTSA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in  E.O 
13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

4.  National  Environmental  Policy  Act 
We  have  analyzed  this  action  for 

purposes  of  the  National  Environmental 
Policy  Act,  42  U.S.C.  4321.  The  action 
will  not  have  a  significant  effect  upon 
the  environment. 

5.  Civil  Justice  Reform 

This  rule  does  not  have  a  retroactive 
or  preemptive  effect.  Judicial  review  of 
a  rule  based  on  this  proposal  may  be 
obtained  pursuant  to  5  U.S.C.  702.  That 
section  does  not  require  that  a  petition 
for  reconsideration  be  filed  prior  to 
seeking  judicial  review. 


6.  Paperwork  Reduction  Act 

NHTSA  has  determined  that  this 
notice  will  not  impose  a  new  collection 
of  information  burden  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3502. 

7.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4.  109  Stat.  48) 
requires  agencies  to  prepare  a  written 
assessment  of  the  cost,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Fedora!  mandate  likely  to 
result  in  the  expenditure  by  state,  local, 
or  tribal  governments,  in  the  aggregate, 
or  bv  the  private  sector,  of  more  that 
SlOO  million  annually.  Because  a  final 
rule  based  on  this  proposal  will  not 
have  an  effect  of  SlOO  million,  no 
Unfunded  Mandates  assessment  has 
been  prepared 

List  of  Subjects  in  49  CFR  Part  573 

Defects,  Motor  vehicle  safety. 
Noncompliance,  Reporting  and 
recordkeeping  requirements.  Tires. 

In  consideration  of  the  foregoing. 
NHTSA  is  amending  49  CFR  part  573  as 
set  forth  below. 

PART  573— REQUIREMENTS  AND 
PROHIBITIONS  APPLICABLE  TO 
SAFETY  DEFECT  AND 
NONCOMPLIANCE  RECALLS 

1.  The  authority  citation  for  part  573 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  30102-103.  30112. 
30117-121.  30166-167;  delegation  of 
authority  at  49  CFR  1.50 

2.  Revise  the  heading  of  part  573  to 
read  as  set  forth  above. 

3.  In  §  573.3.  revise  paragraph  (a)  and 
add  paragraphs  (h)  and  (i)  to  read  as 

follows: 

§573.3    Application. 

(a)  Except  as  provided  in  paragraphs 
(g),  (h).  and  (i)  of  this  section,  this  part 
applies  to  manufacturers  of  complete 
motor  vehicles,  incomplete  motor 
vehicles,  and  motor  vehicle  original  and 
replacement  equipment,  with  respect  to 
all  vehicles  and  equipment  that  have 
been  transported  beyond  the  direct 
control  of  the  manufacturer. 
***** 

(h)  The  provisions  of  §  573  11  apply 
to  dealers,  including  retailers  of  motor 
vehicle  equipment. 

(i)  The  provisions  of  §  573.12  apply  to 
all  persons. 

4.  Add  §573.11  to  read  as  follows: 
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§  573.1 1     Prohibition  on  sale  or  lease  of 
new  defective  and  noncompliant  motor 
vehicles  and  items  of  replacement 
equipment. 

(a)  If  notification  is  required  bv  an 
order  under  49  U.S.C.  30118(b)  or  is 
required  under  49  U.S.C.  30118(c)  and 
the  manufacturer  has  provided  to  a 
dealer  (including  retailers  of  motor 
vehicle  equipment)  notification  about  a 
new  motor  vehicle  or  new  item  of 
replacement  equipment  in  the  dealer's 
possession,  including  actual  and 
constructive  possession,  at  the  time  of 
notification  that  contains  a  defect 
related  to  motor  vehicle  safety  or  does 
not  comply  with  an  applicable  motor 
vehicle  safety  standard  issued  under  49 
CFR  part  571,  the  dealer  may  sell  or 
lease  the  motor  vehicle  or  item  of 
replacement  equipment  only  if: 

iD  The  defect  or  noncompliance  is 
remedied  as  required  by  49  U.S.C. 


30120  before  delivery  under  the  sale  or 
lease;  or 

(2)  When  the  notification  is  required 
by  an  order  under  49  U.S.C.  30118(b), 
enforcement  of  the  order  is  restrained  or 
the  order  is  set  aside  in  a  civil  action  to 
which  49  U.S.C.  30121(d)  applies. 

(b)  Paragraph  (a)  of  this  section  does 
not  prohibit  a  dealer  from  offering  the 
vehicle  or  equipment  for  sale  or  lease, 
provided  that  the  dealer  does  not  sell  or 
lease  it. 

5.  Add  §  573.12  to  read  as  follows: 

§573.12    Prohibition  on  sale  or  lease  of 
new  and  used  defective  and  noncompliant 
motor  vehicle  equipment. 

(a)  Subject  to  §  573.12(b),  no  person 
may  sell  or  lease  any  new  or  used  item 
of  motor  vehicle  equipment  (including  a 
tire)  as  defined  by  49  U.S.C.  30102(a)(7), 
for  installation  on  a  motor  vehicle,  that 
is  the  subject  of  a  decision  under  49 


U.S.C.  30118(b)  or  a  notice  required 
under  49  U.S.C.  30118(c),  in  a  condition 
that  it  may  be  reasonably  used  for  its 
original  purpose. 

(b)  Paragraph  (a)  of  this  section  is  not 
applicable  where: 

(1)  The  defect  or  noncompliance  is 
remedied  as  required  under  49  U.S.C. 
30120  before  delivery  under  the  sale  or 
lease; 

(2)  Notification  of  the  defect  or 
noncompliance  is  required  by  an  order 
under  49  U.S.C.  30118(b),  but 
enforcement  of  the  order  is  restrained  or 
the  order  is  set  aside  in  a  civil  action  to 
which  49  U.S.C.  30121(d)  applies. 

Issued  on:  April  16,  2002. 
Jeffrey  W.  Runge, 
Administrator. 

(FR  Doc.  02-9773  Filed  4-22-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opoortumty  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary    . 
7CFRPart12 

RIN  0578-AA27 

Wetland  Conservation 

agency:  Office  of  the  Secretary.  USD.A. 
ACTION:  Notice  of  Proposed  Rulemaking 
with  request  for  comments. 

summary:  The  I'nited  States  Department 
of  Agricuhure  lL'SD.\)  is  issuing  a 
proposed  rule  setting  out  certain 
categorical  minimal  effect  exemptions 
(CM\Vs)  under  the  wetland  conservation 
provisions  of  the  Food  Security  Act  of 
1985.  as  amended.  This  proposed  rule 
identifies  five  (5)  wetland  conversion 
activities,  which  due  to  the  type  of 
wetlands  or  other  criteria,  would  only 
have  a  minimal  effect  upon  wetland 
functions  and  values,  and  thus  would 
not  render  a  producer  ineligible  for 
certain  USDA  program  benefits,  USDA 
is  seeking  comments  from  the  public 
that  will  be  c(msidered  in  developing  a 
final  rule. 

DATES:  Comments  must  be  received  by 
June  24.  2002. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  Watersheds  and  Wetlands  Division. 
Natural  Resources  Conservation  Service. 
PO  Box  2890,  Washington,  DC  20013- 
2890.  Attention:  CMW  rule,  or  by  e- 
mail:  Flovd.\Voodii.usria.gov.  Attention; 
CMW  rule.  This  rule  may  also  be 
accessed,  and  comments  submitted, 
through  the  Internet.  Users  can  access 
the  NRCS  Federal  Register  home  page 
and  submit  comments  to  the  Web  site 
http://\\"iv\y.nrcs. usdn.gov.  From  the 
menu,  select  "Farm  Bill." 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Wood.  Watersheds  and  Wetlands 
Division.  Natural  Resources 
Conservation  Service.  Phone:  (202)  690- 
1588  or  Fax;  (202)  720-2143. 

SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866 

This  rule  was  determined  to  be 
significant  and  was  reviewed  bv  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 
Pursuant  to  section  6(a)(3)  of  Executive 
Order  12866.  the  Commodity  Credit 
Clorporation  (CCCj  and  Natural 
Resources  Conservation  Ser\-ice  (NRCS) 
conducted  an  economic  analysis  of  the 
potential  impacts  associated  with  this 
proposed  rule.  The  economic  analysis 
concluded  that  the  past  1 1  years  of 
experience  in  implementing  the 
minimal  effect  exemptions  demonstrates 
that  the  provisions  will  reduce  the 
compliance  burden  upon  landowners 
while  protecting  wetland  functions  and 
values,  C;CC:  and  NRCS  belie\'e  that 
identification  of  categorical  minimal 
effects  will  improve  implementation  of 
the  wetland  conser\-ation  provisions  by 
reducing  unnecessary  administrative 
burdens  on  producers  and  the  USDA 
agencies,  NRCS  estimates  that  the  use  of 
the  CMWs  will  reduce  clients'  savings 
of  approximately  27,000  hours  per  year. 
Similar  savings  would  be  realized  by 
NRCS  in  a  reduction  of  resources 
necessarv  to  prepare  and  analyze 
wetland  conservation  provision 
exemptions.  .-^  copy  of  this  cost-benefit 
analvsis  is  available  upon  request  from 
Flovd  Wood,  Watersheds  and  Wetlands 
Division.  Natural  Resources 
Conservation  Ser\dce.  PO  Box  2890. 
W'ashington.  DC  2001,^-2890. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  it  does  not 
contain  a  major  proposal  requiring 
preparation  of  a  legulatorv  analysis 
under  the  E.O.  This  regulation  will  not 
have  a  significant  economic  impact  on 
a  >ubstantial  number  of  small  entities. 
This  proposal  will  not  alter  or  expand 
the  wetland  conservation  provisions  but 
allow  activities  already  eligible  for 
minimal  effect  exemptions  to  be 
reviewed  and  approved  in  a  more 
expedited  manner. 

National  Environmental  Policy  Act 

It  was  determined  through  an 
environmental  assessment  that  the 
issuance  of  this  proposed  rule  will  not 
ha\e  a  significant  impact  upon  the 
human  environment.  Copies  of  the 
environmental  assessment  may  be 
obtained  from  Floyd  Wood.  Watersheds 
and  Wetlands  Division.  Natural 


Resources  Conservation  Service.  PO  Box 
2890.  Washington.  DC  20013-2890. 

Paperwork  Reduction  Act 

No  substantive  changes  were  made  by 
this  proposed  rule  that  affect  the  record 
keeping  requirements  and  estimated 
burdens  previously  reviewed  and 
approved  under  OMB  control  number 
0560-0004, 

Executive  Order  12788 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive.  Furthermore, 
the  provisions  of  this  proposed  rule 
preempt  State  and  local  laws  to  the 
extent  such  laws  are  inconsistent  with 
this  proposed  rule  except  that, private 
persons  and  entities  may  be  subject  to 
such  State  and  local  laws  outside  of  the 
Food  Security  Act  of  1985.  Before  an 
action  may  be  brought  in  a  Federal  court 
of  competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
parsons  at  CFR  parts  11.  614.  780,  and 
1900  Subpart  B  of  this  title,  as 
appropriate,  must  be  exercised  and''» 
exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4.  the  effects  of  this  rulemaking 
action  on  State,  local,  and  Tribal 
governments,  and  the  public  have  been 
assessed  This  action  does  not  compel 
the  expenditure  of  SI  00  million  or  more 
bv  any  State,  local,  or  Tribal 
governments,  or  anyone  in  the  private 
sector;  therefore  a  statement  under  §  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  is  not  required. 

Discussion  of  Wetland  Conservation 
Provisions 

Title  XII  of  the  Food  Security  Act  of 
1985,  as  amended  (the  1985  Act), 
encourages  participants  in  USDA 
programs  to  protect  highly  erodible  land 
and  wetlands  by  linking  eligibility  for 
certain  USDA  program  benefits  to 
farming  practices  on  highly  erodible 
land  and  wetlands.  In  particular,  the 
wetland  conservation  (WC)  provisions 
of  the  1985  Act  provide  that  after 
December  23.  1985.  a  program 
participant  is  ineligible  for  certain 
USD.A  program  benefits  for  the 
production  of  an  agricultural 
commoditv  on  a  converted  wetland. 


19700 


Federal  Register /Vol.  67,  No.  78 /Tuesday,  April  23,  2002  /  Proposed  Rules 


However,  the  1985  Act  also  provides 
that  certeiin  activities  can  be  conducted 
in  wetlands,  so  long  as  those  activities 
have  a  minimal  effect  on  the  wetlands 
functions  and  values.  That  is,  an  action 
individually  and  in  connection  with  all 
other  similar  actions,  will  have  a 
minimal  effect  on  the  functional 
hydrological  and  biological  values  of  the 
wetlands  in  the  area,  including  the 
values  to  waterfowl  and  wildlife.  Each 
NRCS  State  Office  is  led  by  a  State 
conservationist,  one  of  whose  duties  is 
to  ensure  that  minimal  effect 
determinations  are  completed  according 
to  the  1985  Act.  NRCS  conducts 
functional  assessments  of  wetlands, 
using  acceptable  methodology  for  the 
area  where  the  action  is  proposed,  to 
ascertain  the  effects  of  the  action  on  the 
hydrological  and  biological  functions. 
The  decision  to  grant  a  minimal  effect 
exemption  is  based  primarily  on  the 
magnitude  of  change  in  wetland 
functions  as  a  result  of  the  action. 

The  USDA  issued  a  final  rule 
implementing  the  WC  provisions  of  the 
1985  Act  on  September  17,  1987.  These 
regulations,  found  at  7  CFR  part  12, 
provided  the  terms  of  program 
ineligibility,  described  the  several 
exemptions  from  ineligibility,  outlined 
the  responsibilities  of  the  several  USDA 
agencies  involved  in  implementing  the 
provisions,  and  generally  established 
the  framework  for  administration  of  the 
provisions.  The  field  offices  of  NRCS 
have  operated  under  the  final  rule  since 
September  17,  1987,  in  making  minimal 
effects  determinations  through 
functional  assessment  procedures. 

The  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (the  1990  Act), 
amended  the  1985  Act  and  made  some 
significant  modifications  to  the  WC 
provisions.  In  particular,  the 
amendments  made  by  the  1990  Act 
provided  that  in  addition  to  the  planting 
on  a  converted  wetland  violation  rule, 
any  person  who  in  any  crop  year  after 
November  28,  1990,  converts  a  wetland 
by  draining,  dredging,  filling,  leveling, 
or  any  other  means  for  the  purpose,  or 
to  have  the  effect  of  making  the 
production  on  an  agricultural 
commodity  possible,  shall  be  ineligible 
for  certain  USDA  program  benefits  for 
that  crop  year  and  all  subsequent  crop 
years  until  the  wetland  is  restored  or 
mitigated,  unless  exemptions  to  the  Act 
apply. 

The  Federal  Agriculture  Improvement 
and  Reform  Act  (the  1996  Act),  enacted 
April  4,  1996,  made  several  changes  to 
increase  the  options  available  so 
producers  could  comply  with  WC 
provisions  in  their  farming  and  ranching 
activities.  USDA  adopted  these  changes 
in  an  interim  final  rule  for  Part  12, 


published  September  6,  1996,  in  the 
Federal  Register  Volume  61,  Number 
174.  pages  47019-47038. 

To  increase  program  participants' 
certainty  about  whether  an  activity 
would  qualify  for  a  minimal  effect 
exemption  and  to  reduce  the  need  for 
site-specific  determinations.  Congress 
required  the  Secretary  of  Agriculture  to 
promulgate  a  regulation  identifying 
categories  of  activities  determined  to 
minimally  effect  wetland  functions  and 
values.  Section  322(c)  of  the  1996  Act, 
16  U.S.C.  3822  d),  directs  the  Secretary 
of  Agriculture  to  identify,  by  regulation, 
"categorical  minimal  effect  exemptions 
on  a  regional  basis  to  assist  persons  in 
avoiding  a  violation"  of  the  wetland 
conservation  provisions.  This  change 
was  not  included  in  the  interim  final 
regulation,  as  it  required  additional 
technical  analysis  by  USDA.  This 
proposed  rule  implements  the  mandate 
found  in  section  322(c)  of  the  1996  Act 
and  codified  at  16  U.S.C.  3822(d).  The 
CMW  rule  would  also  remain  a  separate 
rule  to  facilitate  future  modification,  if 
necessary. 

Categorical  minimal  effect  exemptions 
are  those  categories  of  actions  that  can 
be  taken  in  wetlands  without  loss  of 
eligibility  for  certain  USDA  programs, 
because  they  have  routinely  been 
determined  to  have  only  a  minimal 
effect  on  the  functions  of  wetlands 
associated  with  that  category.  To  qualify 
as  a  categorical  minimal  effect 
exemption  under  the  1996  Act,  a 
proposed  action  must  historically  have 
been  determined  by  NRCS,  individually 
and  collectively  with  all  other  similar 
actions  authorized  by  the  Secretary  in 
the  area,  to  have  a  minimal  effect  on  the 
hydrological  and  biological  functions  of 
wetlands  in  the  area,  including  values  to 
waterfowl  and  wildlife.  The  presence  of 
hydrological  and  biogeochemical 
functions  is  critical  to  the  presence  and 
maintenance  of  wetland  floral  and 
faunal  communities  and  habitat. 
Additionally,  NRCS  uses  the  original 
scope  and  effect  of  prior  hydrologic 
manipulation  as  a  baseline  to  determine 
whether  maintenance  activities  exceed 
the  original  scope  and  effect.  Activities 
exceeding  the  original  scope  and  effect 
will  still  be  allowed  when  the 
manipulation  qualifies  for  an  USDA 
exemption,  including  the  CMWs. 
Therefore,  a  decision  to  include  a 
particular  CMW  is  based  on  a  historical 
analysis  by  NRCS  at  the  local  level  on 
the  presence  and  degree  of  hydrological 
and  biogeochemical  functions,  the 
impact  on  those  functions  caused  by 
installation  of  the  proposed  CMW,  and 
the  subsequent  effects  on  associated 
floral  and  faunal  communities. 


Identification  of  CMWs 

NRCS  has  14  years  of  experience  in 
making  minimal  effect  determinations 
in  the  field,  using  approved  functional 
assessment  procedures,  on  a  case-by- 
case  basis.  To  begin  the  process  of 
developing  CMWs,  each  NRCS  State 
conservationist  reviewed  past  minimal 
effect  activities  to  identify  categories  of 
where  exemptions  were  routinely 
granted,  developed  proposed  CMWs, 
and  reviewed  the  proposed  CMWs  with 
the  State  Technical  Committee  (STC). 
The  STC  includes  members  of  other 
Federal  agencies,  state  natural  resource 
agencies,  producer  organizations,  and 
other  groups,  organizations,  and  private 
individuals.  Each  STC  reviewed  and 
made  recommendations  to  their 
respective  State  conservationist  about 
the  proposed  CMWs.  The  State 
conservationists  then  decided  which 
CMWs  would  be  proposed  and 
forwarded  them  to  the  NRCS  National 
Office  for  consideration.  Based  on  the 
records  of  prior  minimal  effect 
determinations  available  to  them,  the 
State  Conservationists  proposed  a  total 
of  16  CMWs. 

The  NRCS  National  Office  assembled 
an  interdisciplinary  team  with 
representatives  from  each  NRCS  region 
and  an  U.  S.  Fish  and  Wildlife  Service 
employee  to  review  the  16  proposed 
CNiWs  to  ensure  they  met  statutory  and 
regulatory  requirements.  NRCS 
requested  that  the  U.S.  Fish  and 
Wildlife  Service  participate  with  this 
team  to  address  the  impacts  of  the 
alternatives  on  the  wildlife  habitat 
requirements,  as  well  as  to  help  satisfy 
potential  impacts  to  species  subject  to 
the  provisions  of  the  Endangered 
Species  Act.  This  review  included  all 
proposed  CMWs  as  well  as  identifying 
any  additional  conditions  necessary  to 
ensure  a  CMWs  had  only  minimal 
effects  on  wetland  functions  and  values. 
In  addition,  all  public  comments 
concerning  CMWs  provisions  received 
during  the  comment  period  for  the 
Highly  Erodible  Lands/Wetland  Interim 
Final  Rule  published  September  6, 
1996,  were  reviewed.  As  part  of  the 
review,  the  team  used  the  NRCS  Land 
Resource  Regions  and  Major  Land 
Resource  Areas  map  to  determine  the 
regional  applicability  of  the  proposed 
CMWs.  Each  of  the  CMWs  in  the 
proposed  rule  has  the  applicable  region 
identified  based  on  the  Land  Resource 
Area  and  Major  Land  Resource  Area 
codes,  as  well  as  a  reference  map.  After 
review,  the  team  agreed  that  the 
following  5  of  the  proposed  16  CMWs 
meet  the  requirements  set  forth  in  the 
1996  Act.  This  rule  proposes  to  amend 
subpart  C  of  7  CFR  part  12  to  include 
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the  5  CMWs.  USDA  finds  that  the 
identification  of  the  following  CMWs 
will  improve  the  implementation  of  the 
VVC  provisions  of  the  1985  Act,  as 
amended; 

C\n\'#l— Removal  of  Woody 
Vegetation.  Including  Stumps  from 
Natural  Herbaceous  Wetlands 

USDA  determined  that  small  areas 
have  developed  into  woody  vegetation 
on  prairie  soils,  usually  through  lack  of 
maintenance  practices.  These  areas  exist 
because  natural  events  such  as  wildfire 
and  grazing,  which  would  have  resulted 
in  the  succession  of  a  non-woody 
vegetative  community,  may  no  longer 
occur.  The  action  implicates  the 
application  of  the  \VC  provisions 
because  the  removal  of  woody 
vegetation  makes  possible  the 
production  of  an  agricultural 
commodity  in  a  wetland  area.  However. 
USDA  determined  that  such  action, 
when  conducted  under  specified 
conditions  identified  in  the  proposed 
rule,  will  not  have  a  significant  impact 
on  wildlife  and  fish  habitat,  will 
enhance  the  "prairie  wetland"  function 
by  returning  these  areas  to  a  more 
natural  serai  stage,  and  will  not 
otherwise  implicate  the  WC  provisions. 
For  sites  where  cropping  is  allowed  to 
resume,  cropping  history  will  be 
verified  using  official  USDA  records,  or 
in  cases  where  records  are  not  available, 
photographic  evidence  or  other 
documentation. 

CMW  * 2— Removal  of  Scattered  Woody 
Vegetation.  Including  Stumps 

USDA  determined  that  based  on  past 
functional  assessments,  the  removal  of 
scattered  woody  vegetation,  including 
stumps,  from  farmed,  hayed,  or  grazed 
wetlands  will  have  minimal  effect  on 
wetland  functions  and  values,  as  long  as 
the  criteria  for  obtaining  the  exemption 
from  ineligibility  are  followed.  CMW  #2 
will  applv  to  the  removal  of  vegetation 
and  stumps  in  wetlands  that  have 
alreadv  been  significantly  degraded,  and 
are  farmed,  hayed,  or  grazed.  This  CMW 
shall  only  apply  if  woody  vegetation  is 
scattered  within  the  wetland  and 
comprises  less  than  5  percent  canopy 
cover,  when  measured  vertically  on  the 
subject  portion  of  the  wetland  to  be 
cleared.  It  shall  not  apply  to  any 
forested  wetlands  that  were  logged 
within  3  vears  previous  to  conducting 
the  categorical  minimal  effect 
determinations,  where  such  areas 
comprised  trees  20  feet  or  taller  that 
composed  30  percent  or  more  of  the 
dominant  vegetation.  These  wetlands 
typically  have  reduced  functions  and 
values  because  of  previous 
manipulation.  Because  of  tree  size. 


farmers  will  use  other  than  normal 
farming  operations  to  remove  the  trees 
and  stumps,  and  the  removal  will 
generallv  be  by  mechanical  means,  such 
as  bulldozers  or  trackhoes. 

However,  chemicals  could  also  be 
used.  USDA  believes  the  direct  impact 
will  be  the  removal  of  scattered  trees 
and  stumps,  along  with  the  possibility 
of  more  tillage.  Other  impacts  mav 
include  minor  changes  to  wildlife  and 
fish  habitat,  possible  small  changes  in 
precipitation  run-off.  and  removal  of 
some  invasive  w-oody  species. 

CMW  #3— Installation  of  Grassed 
Waienvays  for  Erosion  Control  on  non- 
Highly  Erodible  Croplands 

USDA  determined  that  this  activity  is 
carried  out  to  control  erosion  in 
concentrated  flow  wetland  areas, 
located  in  or  between  non-highly 
erodible  fields.  USDA  determined  that 
the  direct  impacts  include  short-term 
construction  disturbance,  decrease  in 
erosion  and  sediment  delivery, 
improvement  in  run-off  water  quality, 
and  possibly  some  loss  of  degraded 
wetlands.  USDA  believes  that  the 
impacts  to  wildlife  and  fish  habitat 
should  be  positive,  since  eroding  areas 
will  be  permanently  revegetated  to 
native  or  other  approved  species.  Based 
on  past  functional  assessments.  USDA 
determined  that  the  installation  of 
grassed  waterways  in  these  wetlands 
will  have  minimal  effect  on  wetland 
functions  and  values,  as  long  as  all 
conditions  as  set  forth  in  the  proposed 
rule  are  met. 

CMW  #4— Terrace  Construction  for 
Erosion  Control  on  Erodible  Cropland 

Since  this  activity  may  result  in  the 
manipulation  of  wetlands,  a  person 
could  violate  the  wetland  conservation 
provisions.  Typically,  these  wetlands 
have  already  been  altered  in  the  past. 
USDA  determined  that  the  direct 
impacts  include  control  of  erosion, 
reduction  of  sediment  moving  off-site, 
and  improvement  of  water  quality. 
Other  impacts  may  include  partial 
diversion  of  runoff  waters  from 
wetlands  located  down  slope  from  the 
activity.  USDA  has  consistently  found 
that  impacts  to  wildlife  and  fisheries 
habitat  will  be  minimal,  since  most  of 
these  areas  are  already  in  cropland. 
However,  the  activity  may  result  in 
placement  of  fill  within  wetlands.  Based 
on  past  functional  assessments.  USDA 
determined  that  the  installation  of 
terraces  through  these  wetlands  will 
have  minimal  effect  on  wetland 
functions  and  values,  as  long  as  all 
conditions  set  forth  in  the  proposed  rule 
are  met. 


CMW  #5 — Control  or  Removal  of  Exotic 
Invasive  Woody  Species.  Includmg 
Stumps 

USDA  determined  that  the  species 
listed  under  this  CMW  are  either 
invasive  or  exotic,  and  generally  have  a 
negative  environmental  impact  on 
wetland  ecology.  Most  of  these  species 
colonize  wetlands  after  some  earlier 
disturbance  has  taken  place.  In  many 
areas,  the  species  invade  the  wetland 
and  riparian  zones,  some  of  the  most 
important  and  limited  wildlife  habitat. 
These  species  do  not  replace  the  habitat 
value  of  native  vegetative  species.  In 
addition,  the  exotic  species  have 
minimal  value  for  erosion  control  and 
bank  stabilization,  and  may  contribute 
to  water  quality  and  quantity  problems. 

The  CMW  provides  that  no  additional 
alterations  to  the  h>  dric  conditions  are 
allowed.  USDA  determined  that  these 
wetlands  would  function  at  an  equal  or 
higher  level  after  the  removal  of  the 
exotic  invasive  species,  and  when  the 
wetland  is  being  managed  according  to 
the  criteria  in  the  proposed  rule.  In 
addition.  USDA  believes  indirect 
impacts  from  removal  of  these  exotic 
species  are  positive  because  of 
protection  from  invasion  to  adi,icent 
natural  areas.  Impacts  to  wildlife  and 
fish  habitat  should  be  positive,  since 
invasive,  noxious  vegetative  species  will 
be  removed. 

Some  of  these  wetlands  have  been 
previously  converted  back  to  cropland 
or  pastureland.  with  the  approval  of  the 
Corps  of  Engineers.  Fish  and  Wildlife 
Service,  and  NRCS.  Based  on 
assessment  of  these  conversions.  USDA 
determined  that  the  removal  of  the 
species  listed  would  have  minimal 
effect  on  wetland  functions  and  values, 
as  long  as  all  criteria  are  followed. 

Mandatory  Conditions  of  E.xemption 
Eligibility 

The  proposed  CMW  exemptions  are 
required  by  statute  to  provide  farmers, 
ranchers  and  other  landowners  with 
needed  fiexibility  to  perform  routine 
land  maintenance  on  cropland  and 
pastureland  in  a  manner  that  will  result 
in  only  minimal  impacts  to  wetland 
functions.  During  the  development  of 
each  CMW,  specific  conditional 
requirements  were  incorporated,  which 
must  be  rigidly  adhered  to  for  an 
exemption  to  apply  These  conditions 
will  result  in  the  safeguarding  of 
threatened  and  endangered  species 
habitat,  protection  of  adjacent  wetlands, 
streams  and  water  bodies,  enhancement 
of  bio-diversity  for  native  wetland  fiora. 
and  assure  exemption-related  activities 
are  implemented  according  to  science- 
based  standards  and  specifications.  Of 
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the  five  proposed  CNiVVs,  No.'s  1.  2.  3 
and  4  may  only  be  used  where  farmed 
wetlands  and  farmed  wetland  pastures 
occur.  These  landuse  wetlands  have 
been  previously  and  significantly 
degraded  through  normal  agricultural 
activities  such  as  annual  tillage,  haying 
or  grazing.  Additionally,  many  of  the 
activities  associated  with  the 
application  of  CMWs  will  result  in 
direct  benefits  to  wetlands,  fish  and 
wildlife  habitat,  and  water  quality.  For 
example,  CMW  #  5  will  allow  the 
removal  of  exotic,  invasive  woody 
plants  that  have  invaded  wetlands  and 
riparian  zones.  CMWs  No.'s  3  and  4  will 
result  in  improved  water  quality  by 
reducing  erosion  and  sediment  delivery 
to  downstream  wetlands,  streams  and 
tributaries. 

Since  each  CMW  was  developed  by 
incorporating  numerous,  mandatory 
restrictive  conditions  that  should  result 
in  only  limited  impacts  to  wetland 
ecosystems,  NRCS  believes  there  is  no 
need  for  the  application  of  additional 
acreage  limitations  such  as  the  one-half 
acre  limitation  used  by  the  Corps  for 
implementing  nationwide  permits 
under  section  404  of  the  Clean  Water 
Act,  However,  in  order  to  enhance 
programmatic  consistency  between  all 
other  Federal,  state  and  local  wetland 
protection  laws  and  the  1985  Act,  NRCS 
is  specifically  soliciting  comments  from 
the  public  regarding  possible  acreage 
limitations  for  any  or  all  of  the  CMWs. 

Continued  Coordination  With  Other 
Federal  Agencies 

Consistent  with  the  intent  expressed 
in  the  preamble  to  the  current  interim 
final  rule  (Federal  Register  Volume  #61, 
Number  174),  the  changes  proposed  in 
this  rule  "do  not  supersede  the  wetland 
protection  authorities  and 
responsibilities  of  the  Environmental 


Protection  Agency  (EPA)  or  the  Corps  of 
Engineers  (COE)  under  section  404  of 
the  Clean  Water  Act."  This  proposed 
rule  is  promulgated  under  the  authority 
of  the  1985  Act.  as  amended,  and 
therefore,  does  not  affect  the  obligations 
of  anv  person  under  other  Federal 
statutes,  or  the  legal  authorities  of  any 
other  Federal  agency  including,  for 
example,  EPA's  authority  to  determine 
the  geographic  scope  of  Clean  Water  Act 
jurisdiction.  Nonetheless,  NRCS,  the 
COE  and  EPA  place  a  high  priority  on 
adopting  procedures  and  policies  that 
minimize  duplication  and 
inconsistencies  between  the  wetland 
conservation  provisions  of  the  1985  Act 
and  the  Clean  Water  Act  section  404 
programs.  Any  one  who  wishes  to 
utilize  the  CMWs  described  in  this 
proposed  rule  is  advised  to  contact  the 
local  COE  and  State  officials  to  ensure 
that  activities  meet  any  compliance 
requirements.  Further,  anyone  wishing 
to  come  within  the  coverage  of  any  of 
the  CMWs  must  ensure  that  actions 
complv  with  all  of  the  conditions  set 
forth  for  the  particular  CMW. 

List  of  Subjects  in  7  CFR  Part  12 

Administrative  practices  and 
procedures.  Wetlands. 

PART  12— {AMENDED] 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  12 
continues  to  read  as  follows: 

.Authority:  16  U.S.C.  3801  et  seq. 

2.  Section  12.31  is  amended  by  a  new 
paragraph  (e)(5)  to  read  as  follows: 

§  1 2.31    On-site  wetland  identification 
criteria. 


(e)  *    *   * 

(5)  Specific  categorical  minimal  effect 
exemptions: 

(i)  Categorical  minimal  effect 
exemptions  (CMWs)  are  those  actions 
that  have,  individually  and  in 
connection  with  all  other  similar  actions 
authorized  by  the  Secretary  in  the  area, 
a  minimal  effect  on  the  functional 
hydrological  and  biological  value  of  the 
wetlands  in  the  area,  including  the 
value  to  waterfowl  and  wildlife.  Both 
the  hydrogeomorphic  wetland 
classification  system  and  the  1996  Act 
wetland  determination  labels  identify 
the  wetland  types  eligible  for  use  with 
each  CMW. 

(ii)  When  participating  in  certain 
USDA  programs,  it  is  the  person's 
responsibility  to  comply  with  applicable 
statutes  and  regulations.  Caution  should 
be  exercised  when  manipulating  or 
converting  wetlands,  to  ensure  that  the 
actions  taken  meet  the  requirements  of 
this  part,  including  the  specific 
conditions  for  an  applicable  CMW,  in 
order  to  be  in  compliance  with  this  part. 

(iii)  CMW  #1 — Removal  of  woody 
vegetation,  including  stumps  from 
natural  herbaceous  wetlands: 

(A)  Purpose.  CMW  #  1  allows  clearing 
of  wetland  areas  that  developed  under 
native  prairie  vegetation,  but  have  been 
invaded  by  woody  vegetation. 

(B)  1996  Act  trigger.  The  removal  of 
woody  vegetation  (trees  and  stumps) 
makes  possible  the  production  of  an 
agricultural  commodity. 

(C)  Scope.  CMW  #1  shall  only  be 
applicable  to  the  following  land 
resource  regions  and  Major  Land 
Resource  Areas  (MLRAs):  M,  N,  F,  and 
G  (58C  &  D,  60A,  61,  62,  63A  and  B,  64, 
65,  and  66).  See  Map  #1. 
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Map  #1 

Removal  of  Woody  Vegetation,  Including  Stumps 
from  Natural  Herbaceous  Wetlands 


^-v 


Affected  Areas 


i^NRCS 


U.S.  0«partmant  of  Aghcutura 
Naturai  Rsaourcn  ConsarvMon  Sarvica 
Rasourca  Aaaasamant  Division 
Waahinglon.  D.C.    May  1999 


Map  ID:  4232 

For  Propaf  intarpratatlon,  saa  Explananonol 
Analysis  tor  tha  map  at  our  waC  sita.  Saarch 
tor  "USDASOTL"  to  locate  our  map  indax. 


Source:  Watersheds  and  Wetiands 
Division,  1999 


(D)  Wetland  types.  CMW  #1  may  only 
be  used  on  farmed  wetlands  and  farmed 
wetland  pastures,  where  such  wetlands 
are  identified  as  depressions,  lacustrine 
fringe,  riverine,  or  slope  wetlands  under 
the  hydrogeomorphic  classification 

system. 

(E)  Conditions  necessary  to  obtain 
exemption  from  ineligibility.  The 
removal  of  the  woody  vegetation  from 
the  natural  herbaceous  wetlands  must: 

(1)  Disturb  only  the  soil  necessary  to 
complete  the  activity; 

(2)  Result  in  woody  materials  not 
being  placed  in  waters  of  the  United 
States; 


acre 


[3]  Not  encompass  greater  than 
of  manipulation  of  woody  vegetation 
per  Farm  Tract. 

(4)  Be  on  soils  that  formed  under  mid 
and  tall  grass  prairie  conditions; 

(5)  Not  be  cropped  unless  the  majority 
of  the  manipulated  portion  of  the 
wetland  has  a  cropping  history-;  and 

(6)  Not  be  applied  within  occupied 
Federally  protected  threatened  and 
endangered  species  habitat,  or  within 
Federallv  designated  critical  habitat. 

(iv)  CMW  #2— Removal  of  scattered 
woody  vegetation,  including  stumps: 

[AyPurpose.  CMW  #  2  allows  clearing 
of  scattered  woody  vegetation  in 


wetland  areas  that  have  previously  been 
manipulated  and  are  currentlv  crcpped 
hayed,  or  grazed, 

(B]  1996  Act  trigger  The  removal  of 
scattered  woody  vegetation  and  slumps 
from  a  wetland  through  means  other 
than  normal  tillage  operations. 

(C)  Scope.  CMW  «2  shall  onlv  be 
applicable  to  the  following  land 
resource  regions  and  MLR.\s;  A.  B.  L.  I, 
I.  K.  L.  M.  N,  O,  P,  R,  S.  T.  and  I"  See 
Map  #2. 
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Map  #2 

Removal  of  Scattered  Woody  Vegetation, 
Including  Stumps 


Affected  Areas 


i^NRCS 


U.S.  Department  of  AgncuXura 
Natural  Resources  Conservation  Servics 
Resource  Assessment  Division 
Washington .  D .  C .    May  1 999 


Map  ID:  4233 

For  Preiser  Interpretation,  see  Explanation  of 
Analysis  for  this  map  at  our  web  site.  Search 
for  'USDASOTL'  to  locate  our  map  index. 


Source:  Watersheds  and  Wetlands 
Division,  1999 


(D)  Wetland  types.  CMW  #2  may  only 
be  used  on  farmed  wetlands  and  farmed 
wetland  pastures,  where  such  wetlands 
are  identified  as  depressions,  lacustrine 
fringe,  mineral  soil  flats,  organic  soil 
flats,  riverine,  or  slope  wetlands  under 
the  hydrogeomorphic  classification 
system. 

(E)  Conditions  necessary  to  obtain 
exemption  from  ineligibility.  The 
removal  of  scattered  woody  vegetation, 
including  stumps  must: 

[1]  Result  in  the  stems  and  stumps  not 
being  placed  in  a  waters  of  the  United 
States; 

[2]  Be  on  wetland  areas  currently 
cropped,  grazed  or  hayed; 

(3)  Disturb  only  the  minimum  area 
and  soil  necessary  to  complete  the  stem 
and  stump  removal; 

[4)  Be  on  areas  where  the  woody 
vegetation  is  scattered,  not  clustered, 
and  where  woody  vegetation  comprises 
less  than  5  percent  canopy  cover  within 
the  wetland,  when  measured  verticallv. 


(5)  Ensure  that  woody  vegetation  will 
be  maintained  adjacent  to  streams  and 
water  bodies  at  the  minimum  width  as 
found  in  the  NRCS  Field  Office 
Technical  Guide  Practice  Standard 
"Riparian  Forest  Buffer",  which  may  be 
obtained  at  any  local  NRCS  office; 

(6)  Be  by  means  other  than  normal 
tillage  operations; 

(7)  Not  be  applied  within  occupied 
Federallv  protected  threatened  and 
endangered  species  habitat,  or  within 
Federally  designated  critical  habitat; 
and 

(  8)  Be  used  on  other  than  clumps  of 
woody  vegetation. 

(F)  Additional  criteria.  Must  not  be  on 
areas  that  have  been  logged  within  3 
vears  prior  to  conducting  the  categorical 
minimal  effects  determination,  on  sights 
where  woody  vegetation  comprised  of 
trees,  20  feet  or  taller  that  composed  30 
percent  or  more  of  the  dominant 
vegetation. 


(v)  CMW  #3 — Installation  of  grassed 
waterways  for  erosion  control  on  non- 
highly  erodible  croplands: 

(A)  Purpose.  CMW  #3  allows  grading, 
shaping,  and  revegetating  areas  for 
grassed  waterways  installation  in  or 
between  non-highly  erodible  croplands 
to  convey  run-off  water  without  causing 
erosion.  In  some  instances,  construction 
may  include  installation  of  non- 
perforated  drainage  tile  in  the  grassed 
waterway,  to  convey  water  causing 
drainage  area  erosion. 

(B)  1996  Act  trigger.  The  installation 
of  a  grassed  waterway  has  the  potential 
of  converting  adjacent  wetland  areas 
and  making  possible  the  production  of 
an  agricultural  commodity. 
Additionally,  the  grading  and  shaping  of 
the  wetland  for  a  grassed  waterway  may 
make  the  graded  and  shaped  area 
capable  of  producing  an  agricultural 
commodity. 

(C)  Scope.  CMW  #3  shall  be  available 
in  the  following  land  resource  regions 
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and  MLR.^ts);  F,  G.  H.  K  (90,  91.  93, 
94A).  L.  M.R.  S.  See  Map  *3. 
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Map  #3 

Installation  of  Grassed  Waterways  for  Erosion  Control 
on  Non-Highly  Erodible  Croplands 


Affected  Areas 


UjDA  Ixiyr  V  Natural  P^urcM  I 
^^^S  |\ir\V  I  Resourc*  Assassin 
■■■■  I   Mi   \V»«^  Washington.  DC. 


.  Agnculture 

Conservation  Service 

Assessment  Dnnston 
iglon.  DC.    May  1999 


Mao  ID:  4234 

For  Proper  interpretation  »ee  Explanation  o) 
Anatysts  tor  thu  map  at  our  weB  site  Seaxn 
tor  'USDASOTL'  to  locate  our  map  maex 


Source:  Watersheds  anc  Wetlancs 
Division.  1999 


(D)  Wethnd  types.  CMW  #3  may  only 
be  used  on  farmed  wetlands  and  farmed 
wetland  pastures,  where  such  wetlands 
are  identified  as  slope  w^etlands  under 
the  hvdrogeomorphic  classification 
system. 

(E]  Conditions  necessan,'  to  obtain 
exemption  from  ineligibility.  The 
installation  of  grassed  waterways  must: 

(1)  Be  only  on  drainageways  carr\'ing 
concentrated  flow  when  needed  to 
control  gully  erosion,  or  when  the 
waterway  is  aggrading: 

(2)  Be  designed  and  constructed  in 
accordance  with  NRCS  Field  Office 
Technical  Guide  (FOTG)  standard, 
which  mav  be  obtained  at  any  local 
NRCS  office; 

(3)  Not  include  the  installation  of 
perforated  drainage  tile  within  the 
waterway  area; 


[4]  Not  adversely  affect  adjacent 
wetlands: 

(5)  Not  allow  the  waterway  itself  to  he 
used  for  annual  cropping: 

(6)  Not  allow  dredge  or  fill  material  to 
be  placed  in  waters  of  the  United  State.'^; 

(7)  Not  allow  the  construction  of  a 
grass  waterway  through  or  otherwise 
convert  depressional  wetlands  that 
occur  along  the  watenvay:  and 

[8]  Not  be  applied  within  occupied 
Federally  protected  threatened  and 
endangered  species  habitat,  or  within 
Federally  designated  critical  habitat. 

(F)  Additional  criteria. 

[1]  CMW  #3  does  not  apply  to  wooded 
areas. 

(2)  The  constructed  waterway  cannot 
reduce  the  size  of  the  pre-construction 
permanently  vegetated  area  by  more 
than  10  percent. 


[3]  The  waterwdv.  onc;e  constructed, 
must  he  re\egetated  to  an  approved 
nati\e  or  introduced  seed  mixture 
suitable  for  the  site  and  accommodating 
wildlife  needs  whene\(>r  [lossible 

[4]  The  operation  anci  management  of 
the  grassed  waterwav.  including 
mowing  or  grazing  oi  the  water\va\ 
must  be  in  accordanc  e  with  the  NRCS 
standards  and  restrictions  for  grassed 
waterwavs  as  found  in  th(>  P'OTG.  which 
may  be  obtained  at  any  local  NRCS 
office, 

{vij  CMW  #4— Terrace  construction 
for  erosion  control  on  erodible  cropland 

(A)  Purpose.  CMW  #4  allows  terrace 
construction  for  erosion  control  on 
erodible  cropland. 

(B)  1996  Act  trigger.  This  may  be 
completed  for  the  purpose  of.  or  to  make 
possible,  the  production  of  an 
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agricultural  commodity  by  either 
manipulating  a  wetland  in  the  field  or 


by  altering  the  hydrology  of  adjacent  or       regions  and  MLRA(s):  F,  G.  H,  L,  M,  R, 
downslope  wetlands.  and  S.  See  Map  #4. 

(C)  Scope.  CMW  #4  shall  be  available 
only  in  the  following  land  resource 


Map  #4 

Terrace  Construction  for  Erosion  Control 
Erodible  Cropland 


1^"^  Affected  Areas 


i^NRCS 


U.S.  Darartmant  of  Agriculture 
NatunI  Rmoutcm  Conswvation  Servica 
Rmoutc*  AasoniTMnt  Dtvtekxi 
W«ahlngton,  P.O.    May  1999 


Map  ID: 4235 

For  Prepar  Intorpratadon.  SM  Explanation  o( 
Analysis  kir  ttiia  map  at  our  wat)  sR*.  Saarch 
tof  •USDASOTV  to  locata  our  map  indax. 


Source:  Watersheds  and  Wetlands 
Division,  1999 


(D)  Wetland  types.  CMW  #4  may  only 
be  used  on  farmed  wetlands  and  farmed 
wetland  pastures,  where  such  wetlands 
are  identified  as  sloped  wetlands  under 
the  hydrogeomorphic  classification 
system. 

(E)  Conditions  necessary  to  obtain 
exemption  from  ineligibility.  The  terrace 
construction  must: 

(3)  Be  carried  out  only  for  the  purpose 
of  erosion  control  in  fields  where  the 
erosion  rate  is  greater  than  the  tolerable 
"T"  soil  erosion  rate,  as  identified  in  the 
NRCS  Field  Office  Technical  Guide: 

[2]  Be  built  with  a  non-erosive  outlet, 
and  according  to  practice  standards  in 
the  NRCS  Field  Office  Technical  Guide, 
which  mav  be  obtained  at  anv  local 
NRCS  office; 


(3)  Be  drained  with  non-perforated 
tile  if  underground  outlets  for  terraces 
are  installed; 

(4)  Be  designed  to  minimize  adverse 
impacts  to  adjacent  or  downslope  (not 
in  the  terraced  field)  wetlands; 

(5)  Precipitation  run-off  normally 
entering  a  down  slope  wetland  should 
be  maintained  such  that  the  wetland 
hydrological  conditions  are  similar  to 
pre-construction  conditions; 

{6)  Be  completed  no  closer  to  any  off- 
site  wetland,  than  the  distance  of  one 
terrace  spacing,  according  to  NRCS 
Field  Office  Technical  Guide;  and 

(7)  Not  be  applied  within  occupied 
Federally  protected  threatened  and 
endangered  species  habitat,  or  within 
Federally  designated  critical  habitat. 


(vii)  CMW  #5 — Control  or  removal  of 
exotic  and/or  invasive  woody  species, 
including  stumps: 

(A)  Purpose.  CMW  #5  allows  the 
removal  of  the  following  species: 
Australian  pine  (Casuarina 
equisetifolia),  Brazilian  pepper  (Schinus 
terebinthifolius),  Common  chinaberry 
(Melia  azedarach),  Chinese  tallowtree 
(Sapium  sebiferum),  melaleuca 
(Melaleuca  quinquenervia),  Russian 
olive  (Elaeagnus  augustiflora),  and 
Saltcedar  (Tamarix  gallica). 

(B)  1996  Act  trigger.  The  removal  of 
stems,  stumps,  and  roots  of  woody, 
invasive  or  exotic  species  by  mechanical 
operations  may  make  possible  the 
production  of  an  agricultural 
commodity. 
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(C)  Scope.  CMW  #5  shall  only  be 
available  in  the  land  resource  regions 
and  MLRA(s)  for  the  particular  species 
as  described  in  paragraph  (f)(5)  of  this 
section. 

(D)  Wetland  types.  CMW  #5  may  be 
used  on  any  wetland  type,  including  all 
wetlands  identified  under  the 
hydrogeomorphic  classification  system. 

(E)  Conditions  necessary  to  obtain 
exemption  from  ineligibility: 


(  1]  The  control  or  removal  of  Chinese 
tallowtree  in  MLRA  150A  &  B.  151.  and 
152B  (Map  #5)  must: 

(i)  Be  carried  out  only  on  prairie  soils; 

(//)  Be  on  areas  where  the  existing 
woody  canopy  is  80  percent  or  more  in 
tallowtree  cover; 

(jj7)  Limit  the  soil  disturbance  to  the 
minimum  necessar\-  to  complete 
activity; 

[iv]  Not  remove  any  native  woody 
species  greater  than  10  inches  in 
diameter  at  breast  height  (dbh); 


[v)  Provide  that  materials  remii\ed  are 
not  disposed  of  in  waters  oi  the  I'nited 
States; 

[vi)  Maintain  native  woody  xegetation 
adjacent  to  streams  and  water  bodies  at 
minimum  widths  in  accordance  with 
the  NRCS  Field  Office  Technical  Guide 
Practice  Standard  "Riparian  Forest 
Buffer",  which  may  be  obtained  at  any 
local  .N'RCS  office;  and 

[vii]  Not  be  applied  if  the  area  is 
occupied  by  Federally  protected 
threatened  and  endangered  species 


Map  #5 

Control  or  Removal  of  Exotic  Invasive 
Woody  Species,  Including  Stumps  -  Chinese  Tallowtree 


Affected  Areas  for 
Chinese  Tallowtree 


U.S.  Dapwtnmnt  of  Agrlcuturt 
Natural  Rmoutcm  Comarvallon  Strvica 
Rmoutm  AHWsnwnt  DtvWon 
Wa«hlnglon,  D.C.    May  1999 


Map  ID: 4267 

For  Propar  Intarpnttatlon.  m«  Explanation  o< 
Analyaistorttilimapalowwabslta  SaarOi 
tof  MSDASOTL'  to  loeata  our  map  indax. 


Source;  Watersheds  and  Wetlands 
Division,  1999 


[2]  The  control  or  removal  of 
Australian  pine,  Brazilian  pepper, 
Common  chinaberry,  Chinese 
tallowtree,  and  Melaleuca  in  MLRA 
133A,  138,  152A,  153A,  and  Resource 
Region  U  (Map  #6)  must: 

(i)  Be  on  areas  where  the  existing 
woody  canopy  is  50  percent  or  more  of 
the  invasive  species  alone,  or  in 
combination; 


[ii]  Be  on  areas  that  were  previously 
farmed  but  are  now  considered 
abandoned; 

[Hi]  Not  include  areas  identified  as 
prior  converted  cropland; 

{iv)  Provide  that  the  management  after 
removal  of  stems  and  stumps  will 
include  activities  such  as  shallow  water 
development,  moist  soil  management, 
best  management  practices  for  water 


qualitv.  and  conser\  ation  practK:es  for 
crop  rotation: 

[v]  Limit  soil  disturbance  to  the 
minimum  necessary  to  complete 
activity: 

[vi)  Provide  that  materials  removed 
are  not  disposed  of  in  waters  of  the 
United  States; 
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(vii)  Prohibit  cropping  subsequent  to 
removal  of  the  invasive  species  if  the 
area  is  historically  wooded: 

[vii]  Maintain  native  woody 
vegetation  adjacent  to  streams  and  water 


bodies  at  the  minimum  width 
prescribed  bv  the  NRCS  Field  Office 
Technical  Guide  Practice  Standard 
"Riparian  Forest  Buffer";  and 


[ix]  Not  be  applied  if  the  area  is 
occupied  by  Federally  protected 
threatened  and  endangered  species. 


Map  #6 


Control  or  Removal  of  Exotic  Invasive 

Woody  Species,  Including  Stumps  -  Australian  Pine, 

Brazilian  Pepper,  Common  Chinaberry, 

Chinese  Tallowtree,  and  Melaleuca 


^  Affected  Areas  for  Australian  Pine, 
""'   Brazilian  Pepper,  Common  Chinaberry, 
Chinese  Tallowtree,  and  Melaleuca 


U.S.  Oapaitmant  o(  AortcuKura 
Natural  RMOurcas  ConssrvaUon  S«rvlc8 
RawuTM  Aa*M«menl  Division 
Waahlngton.  D.C.    May  1999 


Map  ID:  4268 

For  Ptopar  Intarprotatlon,  Ma  Explanation  of 
Analysis  tor  this  map  at  our  wabsita.  Saarcti 
tor  IISDASOTL'  to  locate  our  map  ln<iex. 


Source:  Watersheds  and  Wetlands 
Division,  1999 


(3)  The  control  or  removal  of 
Saltcedar  in  Resource  Regions  C,  D, 
F.  G,  H,  and  I  (Map  #7)  must: 

(i)  Prohibit  the  removal  of  native 
woody  species; 

[ii]  Limit  soil  disturbance  to  the 
minimum  necessary  to  complete 
activity; 


(/i7)  Prohibit  cropping  subsequent  to 
the  removal  of  the  invasive  species  if 
the  area  is  historically  wooded; 

(iv)  Establish,  to  reduce  re-invasion, 
permanent  native  herbaceous  or  woody 
cover  if  the  area  is  not  historically 
cropped; 

(v)  Provide  that  materials  removed  are 
not  disposed  of  in  waters  of  the  United 
States; 


(vi)  Maintain  woody  vegetation 
adjacent  to  streams  and  water  bodies  at 
the  minimum  width  prescribed  by  the 
NRCS  Field  Office  Technical  Guide 
Practice  Standard  "Riparian  Forest 
Buffer",  which  may  be  obtained  at  any 
local  NRCS  office;  and 

[vii]  Not  be  applied  if  the  area  is 
occupied  by  federally  protected 
threatened  and  endangered  species. 
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Map  #7 

Control  or  Removal  of  Exotic  Invasive 
Woody  Species,  Including  Stumps  -  Saitcedar 


K^VJt&'teia 


Affected 
Saitcedar 


Natural  RatourcM  Conaarvatlon  Sarvlcs      For  Propar  Intarpratatlon,  tat  Explanation  of 
Raaourca  Assaaimant  OMsion  Analysii  tor  this  map  ai  our  wab  stta   Starch 

Wa»hlf)glot<,  DC.    May  1999 tor  'USDASOTL'  to  locate  our  map  Irxiax. 


Source:  Watet^heds  and  Wetlands 
Division,  1999 


[4]  The  control  or  removal  of  Russian 
olive  in  Resource  Regions  A,  B.  C,  D.  E, 
F.  G,  H,  I.  J,  K.  and  M  (Map  #8)  must: 

(j)  Prohibit  the  removal  of  native 
woody  species; 

[ii)  Limit  soil  disturbance  to  the 
minimum  necessary  to  complete 
activity; 


(Hi)  Prohibit  cropping  subsequpnt  to 
the  removal  of  the  invasive  species  if 
area  is  historically  wooded: 

[iv]  Provide  that  materials  removed 
are  not  disposed  of  in  waters  nf  the 
United  States;  and 

(v)  Maintain  woody  vegetation 
adjacent  to  streams  and  water  bodies  at 


the  minimum  wuith  prc-rrihcd  h\  the 
FOTG.  NRCS  Practirc  Standard 
"Riparian  Forest  Buffer",  which  ma\  bt> 
obtained  at  anv  local  \R('S  office,  and 

[vi]  Not  be  applied  if  thi'  area  is 
occupied  hv  Federallv  prutt'c  ted 
threatened  and  endangered  species. 
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Map  #8 


Control  or  Removal  of  Exotic  Invasive 
Woody  Species,  Including  Stumps  -  Russian  Olive 


ri  Affected  Areas  for 
Russian  Olive 


USDA  Morc  Ji^^ffir^^'^ssss;-. 

^■^1  I  Ml  \V<^  WMhlntfon.D.C.    May  1999 


S«rvtc« 


»tapl0:«38  ^     _ 

For  Prepsr  MMpraMlon.  M*  ExptoMUon  at 
Analyila  tor  this  map  li  our  wabilto.  SMRti 
lofnJSDASOTL'tolocanoumwpliKl**. 


Source:  Watersheds  and  Wetlands 
Division,  1999 


Signed  at  Washington,  DC.  on  April  4. 
2002. 

Ann  M.  Veneman, 
Secretary. 

[FR  Doc.  02-9700  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  3410-1 6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  02-AAL-3] 

Proposed  Revision  of  Class  E 
Airspace;  Nulqsut,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMMARY:  This  action  proposes  to  revise 
Class  E  airspace  at  Nuiqsut,  AK.  Two 
new  Standard  Instrument  Approach 


Procedures  (SIAP)  have  been 
established  for  the  Nuiqsut  Airport.  The 
existing  Class  E  airspace  at  Nuiqsut  is 
insufficient  to  contain  aircraft  executing 
the  new  SIAPs.  Adoption  of  this 
proposal  would  result  in  the  addition 
and  revision  of  Class  E  airspace  at 
Nuiqsut,  AK. 

DATES:  Comments  must  be  received  on 
or  before  June  7,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  02-AAL-3.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  home  page 


at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Derril.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
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environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AAL-3."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage.  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemakings  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  Web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch.  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Nuiqsut,  AK.  The  intended  effect  of  this 
proposal  is  to  extend  that  Class  E 
controlled  airspace  above  1,200  feet  to 


enable  IFR  operations  at  Nuiqsut.  AK  to 
be  contained  within  controlled  airspace. 

The  FAA  Instrument  Flight 
Procedures  Production  and 
Maintenance  Branch  has  developed  two 
new  SIAPs  for  the  Nuiqsut  Airport.  The 
new  approaches  are  (1)  Area  Navigation 
(Global  Positioning  System)  (RNAV 
GPS)  Runway  4,  original;  (2)  RNAV 
(GPS)  Runwav  22,  original.  The  existing 
GPS  Runway  4  and  GPS  Runway  22 
SIAPs  will  be  cancelled  by  this  action. 
Intersections  on  existing  airways  have 
also  been  created  to  initiate  transitions 
to  the  new  SIAPs.  The  transitions 
require  more  airspace  than  currently 
exists  to  contain  Instrument  Flight  Rules 
(IFR)  aircraft. 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.5 
mile  radius  of  the  Nuiqsut  Airport  will 
not  be  affected  by  this  action.  That 
airspace  extending  upward  from  1 .200 
feet  above  the  surface  will  be  revised 
and  expanded  if  this  action  is  taken. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9J,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1.  2001,  and  effective  September  16. 
2001,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar}'  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February- 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator}-  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  US  C,  106(g).  40103.  40113, 
40120;  E.O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.91.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  2001.  and  effective 
September  16,  2001,  is  to  be  amended 
as  follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  wore  above  the 
surface  of  the  earth 


.-VAL  AK  E5  Nuiqsut,  AK  [Revised] 

Nuiqsut  Airport.  AK 

(Lat,  70M2'36''N.  long  151=00'20'' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  5  mile 
radius  of  the  Nuiq.sut  .\irport.  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  from  13  miles  north  and  8 
miles  south  of  the  249'  bearing  from  the 
airport  to  29  miles  southwest,  to  19  miles 
northwest  of  the  airport  on  the  314"  bearing 
clockwise  to  the  352"  bearing  13  miles  north 
of  the  airport. 
*         *         *         »         • 

Issued  in  Anchorage.  AK,  on  April  10. 
2002. 
Stephen  P.  Creamer, 

Assistant  Manager.  Air  Traffic  Division, 

Alaskan  Region. 

IFR  Doc.  02-9847  Filed  4-22-02;  8:45  ami 
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SUMMARY:  This  action  proposes  to  revise 
Class  E  airspace  at  Buckland,  AK.  Three 
new  Standard  Instrument  Approach 
Procedures  (SIAP)  have  been 
established  for  the  Buckland  Airport. 
The  existing  Class  E  airspace  at 
Buckland  is  insufficient  to  contain 
aircraft  executing  the  new  SIAPs. 
Adoption  of  this  proposal  would  result 
in  the  addition  and  revision  of  Class  E 
airspace  at  Buckland,  AK. 
DATES:  Comments  must  be  received  on 
or  before  June  7.  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Manager.  Operations  Branch.  AAL- 
530.  Docket  No.  02— AAL-2.  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage.  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch.  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  home  page 
at  http://www.alaska.faa.gov/at  or  at 
address  http://l62.5a.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-538,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage.  AK  99513-7587; 
telephone  number  (907)  271-2796:  fax: 
(907)  271-2850:  e-mail: 
DemI.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemciking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirorunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02 — 
AAL-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 


commenter.  All  conununications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  coniments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemakings  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  Web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
www.access.gpo.gov/su_dccs/aces/ 

acesl40.html. 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch.  AAL-530.  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Buckland,  .\K.  The  intended  effect  of 
this  proposal  is  to  extend  that  Class  E 
controlled  airspace  above  1,200  feet  to 
enable  IFR  operations  at  Buckland,  AK 
to  be  contained  within  controlled 
airspace. 

The  FAA  Instrument  Flight 
Procedures  Production  and 
Maintenance  Branch  has  developed 
three  new  SIAPs  for  the  Buckland 
Airport.  The  new  approaches  are  (1) 
Area  Navigation  (Goblal  Positioning 
System)  (  RNAV  GPS)  Runway  10, 
original;  (2)  Non-directional  Radio _ 
Beacon/Distance  Measuring  Equipment 
(  NDB/DME)  Runway  10.  original;  and 
(3)  NDB/DME  Runway  28,  original.  The 
existing  GPS  Runway  10  SIAP  will  be 


cancelled  by  this  action.  Intersections 
on  existing  airways  have  also  been 
created  to  initiate  transitions  to  the  new 
SIAPs.  The  transitions  require  more 
airspace  than  currently  exists  to  contain 
Instrument  Flight  Rules  (IFR)  aircraft. 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.5 
mile  radius  of  the  Buckland  Airport  will 
not  be  affected  by  this  action.  That 
airspace  extending  upward  from  1.200 
feet  above  the  surface  will  be  revised 
and  expanded  if  this  action  is  taken. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9},  Airspace  Designations 
and  Reporting  Points,  dated  September 
1.  2001.  and  effective  September  16. 
2001,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.o!  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2001.  and  effective 
September  16,  2001,  is  to  be  amended 
as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Buckland.  AK  [Revised] 

Buckland  Airport,  AK 

(Lat.  65'58'56"N.  long.  161=09'07'AV1 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  the  Buckland  Airport;  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  from  65°28'30"N. 
159°00'00"\V  to  65°57'45"N,  162°ir00"\V  to 
66=16'00"N.  162=15'00"W  to  66'=40'00"N. 
160'=03'00"W  to  66°35°00"N.  160°27'00"W  to 
66=11'00'TM.  159°00'00"W  to  point  of 
beginning. 


Issued  in  .Anchorage,  AK,  on  April  10, 
2002. 

Stephen  P.  Creamer, 
Assistant  Manager,  Air  Traffic  Division. 
Alaskan  Region. 

[FR  Doc.  02-9848  Filed  4-22-02:  8:45  ami 
BILUNG  CODE  4910-13-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 

RIN3141-AA24 

Minimum  Internal  Control  Standards 

agency:  National  Indian  Gaming 

Commission. 

ACTION:  Notice  of  certification  of  no 

significant  impact  under  the  Regulatory 

Flexibility  Act;  request  for  comments. 

summary:  The  National  Indian  Gaming 
Commission  (Commission)  is  reopening 
the  comment  period  on  our  proposed 
revisions  to  the  Minimum  Internal 
Control  Standards,  66  Fed.  Reg.  66500 
(December  26,  2001)  for  the  limited 
purpose  of  giving  small  entities  an 
opportunity  to  comment  on  the 
Commission's  certification  that  the 
proposed  revisions  will  not  have  a 
significant  economic  impact  on  them. 
DATES:  Comments  must  be  received  on 
or  before  May  23,  2002. 


ADDRESSES:  Mail  comments  to: 
Comments  on  Regulatory*  Flexibility  Act 
on  MICS,  National  Indian  Gaming 
Commission,  1441  L  St.,  NW,  Suite 
9100.  Washington.  D.C.  20005,  Attn.: 
Michele  F.  Mitchell.  Comments  and 
requests  may  also  be  sent  bv  facsimile 
to  202-632-7066. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  F.  Mitchell,  at  202/632-7003 
or,  by  fax,  at  202/632-7066  (these  are 
not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  published  proposed 
revisions  to  its  existing  Minimum 
Internal  Control  Standards  on  December 
26,  2001.  66  FR  66500.  The  Commission 
received  nimierous  comments  on  the 
proposed  rule.  As  a  result  of  one  of  the 
comments  received,  the  Commission 
determined  that  certain  Indian  gaming 
operations,  if  they  meet  specific 
definitional  criteria,  may  qualify  as 
"small  entities."  under  the  Regulators 
Flexibility  Act  (RFA).  5  U.S.C.  601(3)'. 

Section  603  of  the  RFA,  requires 
agencies  to  prepare  an  analysis 
describing  the  impact  of  proposed  rules 
on  small  entities.  In  the  alternative,  if  an 
agency  determines  that  its  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  it 
may  certify  to  this  determination  and  an 
analysis  is  not  required.  (5  U.S.C. 
605(b)). 

There  are  approximately  315  Indian 
gaming  operations  across  the  countrv'. 
We  estimate  that  approximately  100  of 
the  operations  have  gross  revenues  of 
less  than  $5  million.  Of  these, 
approximately  50  operations  have  gross 
revenues  of  under  $1  million.  Since  the 
proposed  revisions  will  not  apply  to 
gaming  operations  with  gross  revenues 
under  $1  million,  only  50  small 
operations  may  be  affected. 

The  proposed  rule  will  not  have  a 
significant  economic  affect  on  these 
operations  because  gaming  operations 
must  have  internal  controls  to  protect 
their  assets.  The  costs  involved  in 
implementing  these  controls  are  part  of 
the  regular  business  costs  incurred  by 
such  an  operation. 

The  Commission's  regulations  require 
tribes  to  adopt  minimum  standards, 
below  which,  the  assets  of  the  gaming 
operation  would  be  placed  at  an 
unacceptable  risk  of  loss.  We  believe 
that  many  Indian  gaming  operations 
have  already  implemented  internal 
control  standards  which  are  more 
stringent  than  those  contained  in  these 
regulations. 

Under  the  proposed  revisions,  small 
gaming  operations  grossing  under  Si 
million  are  exempted  from  MICS 
compliance.  Tier  A  facilities  (those  with 


gross  revenues  between  Si  and  $5 
million)  are  subject  to  the  yearly 
requirement  that  independent  certified 
public  accountant  testing  occur  The 
purpose  of  this  testing  is  to  measure  the 
gaming  operation's  compliance  with  the 
tribe's  minimum  internal  control 
standards.  The  cost  of  compliance  with 
this  requirement  for  a  small  gaming 
operation  is  estimated  at  between 
S3. 000  and  S5,000.  The  cost  of  this 
report  is  minimal  and  does  not  create  a 
significant  economic  effect  on  gaming 
operations.  What  little  impact  exists  is 
further  offset  because  other  regulations 
require  a  yearly  independent  financial 
audit  that  can  be  conducted  at  the  same 
time.  The  results  of  the  MICS  audit  are 
used  by  Commission  and  the  tribes  to 
measure  compliance  with  the  standards, 
For  these  reasons,  the  Commission  has 
concluded  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  those  small  entities  subject  to  the 
rule. 

If  your  gaming  operation  qualifies  as 
a  small  entity  and  you  would  like  to 
comment  on  the  Commission's 
conclusions,  please  submit  a  comment 
explaining  how  and  to  what  degree 
these  proposed  revisions  affect  you  and 
the  extent  of  the  economic  impact  on 
your  business.  The  Commission  will 
consider  any  comments  received  prior 
to  issuing  a  final  rule.  Comments 
addressing  the  substantive  provisions  of 
the  proposed  revisions  to  25  CFR  part 
542  will  not  be  considered  at  this  time. 

The  Commission  will  provide  this 
certification  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  as  required  by  5  U.S.C. 
605(b). 

Dated:  April  17,  2002. 
Montie  R.  Deer, 
Chairman. 
Elizabeth  L.  Homer, 

Vice  Chair. 

Teresa  E.  Poust, 

Commissioner. 

IFR  Doc.  02-9861  Filed  4-22-02;  8:45  ami 
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ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
requirements  of  section  4980F  of  the 
Internal  Revenue  Code  (Code)  and 
section  204(h)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  as  amended,  which  apply  to 
defined  benefit  plans  and  to  individual 
account  plans  that  are  subject  to  the 
funding  standards  of  section  412  of  the 
Code  and  section  302  of  ERISA.  These 
regulations  provide  guidance  on  the 
requirements  for  plan  administrators  to 
give  notice  of  plan  amendments  to 
adversely  affected  plan  participants  and 
other  parties  when  those  amendments 
provide  for  a  significant  reduction  in  the 
rate  of  future  benefit  accrual  or  the 
elimination  or  significant  reduction  in 
an  early  retirement  benefit  or 
retirement-type  subsidy.  These 
regulations  will  affect  retirement  plan 
sponsors  and  administrators, 
participants  in  and  beneficiaries  of 
retirement  plans,  and  employee 
organizations  representing  retirement 
plan  participants.  This  document  also 
provides  a  notice  of  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  July  22,  2002. 

Requests  to  speak  (with  outlines  of 
oral  comments  to  be  discussed)  at  the 
public  hearing  scheduled  for  August  15, 
2002.  at  10  a.m..  must  be  received  by 
luly  22.  2002. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-1 36193-01),  room 
5226,  Internal  Revenue  Service,  FOB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-136193-01), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW..  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at  www.irs.gov/regs.  The 
public  hearing  will  be  held  in  the  IRS 
Auditorium.  Seventh  Floor,  Internal 
Revenue  Service,  1111  Constitution 
Ave..  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Janet  A. 
Laufer  at  (202)  622-6090  or  Diane  S. 
Bloom  at  (202)  283-9888:  concerning 
submissions,  Dorma  Poindexter  at  (202) 
622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Papenvork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 


rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasurv,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer. 
W:CAR:MP:FP:S  Washington.  DC  20224. 
Comments  on  the  collection  of 
Information  should  be  received  by  June 
24,  2002.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility: 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (.see  below): 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced: 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technologv:  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §  54.4980F- 
1.  Responses  to  this  collection  of 
information  are  required  in  order  to 
obtain  a  benefit.  Specifically,  this 
information  is  required  for  a  taxpayer 
who  wants  to  amend  a  plan  that  is 
subject  to  the  requirements  of  section 
204(h)  or  section  4980F  to  significantly 
reduce  the  rate  of  future  benefit  accrual 
or  significantly  reduce  an  early 
retirement  benefit  or  retirement-type 
subsidy.  This  information  will  be  used 
to  notih'  participants,  alternate  payees, 
and  employee  organizations  of  the 
amendment. 

Estimated  total  annual  reporting 
burden:  40.000  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  one  hour  to  80 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  10  hours. 

Estimated  number  of  respondents: 
4,000. 

Estimated  annual  frequency  of 
responses:  Once. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

BooIqs  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  204(h)  was  added  to  ERISA  by 
section  11006(a)  of  the  Single-Employer 
Pension  Plan  Amendmehts  Act  of  1986, 
Title  XI  of  Public  Law  99-272  (100  Stat. 
237)  and  was  amended  by  section 
1879(u)(l)of  the  Tax  Reform  Act  of     . 
1986,  Public  Law  99-514  (100  Stat. 
2913)  (TRA  '86).  As  amended  by  TRA 
'86.  section  204(h)  of  ERISA  (section 
204(h)l  required  a  plan  administrator  to 
provide  notice  to  participants  and  other 
interested  persons  after  the  date  of 
adoption  and  at  least  15  days  before  the 
effective  date  of  a  plan  amendment 
providing  for  a  significant  reduction  in 
the  rate  of  future  benefit  accrual. 

Pursuant  to  section  101(a)  of 
Reorganization  Plan  No.  4  of  1978.  29 
U.S.C.  lOOlnt.  the  Secretary  of  the 
Treasury  generally  has  authority  to  issue 
regulations  under  parts  2  and  3  of 
subtitle  B  of  title  I  of  ERISA,  including 
section  204  of  ERISA.  Under  section  104 
of  Reorganization  Plan  No.  4.  the 
Secretary  of  Labor  retains  enforcement 
authority  with  respect  to  parts  2  and  3 
of  subtitle  B  of  title  I  of  ERISA,  but,  in 
exercising  such  authority,  is  bound  by 
the  regulations  issued  by  the  Secretary 
of  the  Treasury.  On  December  15.  1995, 
temporary  regulations  (TD  8631),  under 
section  411  of  the  Internal  Revenue 
Code  (Code),  26  U.S.C.  411,  were 
published  in  the  Federal  Register  (60 
FR  64320),  along  with  a  notice  of 
proposed  rulemaking  cross-referencing 
the  temporary  regulations  (60  FR 
64401).  Those  temporary  regulations 
addressed  the  notice  requirements  of 
section  204(h).  On  December  14.  1998. 
final  regulations  (TD  8795)  addressing 
the  notice  requirements  of  section 
204(h)  were  published  in  the  Federal 
Register.  See  §1.4 11  (d)-6. 

Section  659  of  the  Economic  Growth 
and  Tax  Relief  Reconciliation  Act  of 
2001.  Public  Law  107-16  (115  Stat.  38) 
(EGTRRA)  added  section  4980F  of  the 
Code,  which  imposes  an  excise  tax 
when  a  plan  administrator  fails  to 
provide  timely  notice  of  plan 
amendments  that  provide  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual,  and,  for  this 
purpose,  treats  the  elimination  or 
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reduction  of  an  early  retirement  benefit 
or  retirement-type  subsidy  as  a 
reduction  in  the  rate  of  future  benefit 
accrual.  EGTRRA  also  amended  section 
204(h)  to  treat  the  elimination  or 
reduction  of  an  early  retirement  benefit 
or  retirement-type  subsidy  as  a 
reduction  in  the  rate  of  future  benefit 
accrual.  The  requirement  in  section 
204(h)(1)  that  notice  be  given  after  the 
date  of  adoption  and  at  least  15  days  in 
advance  of  the  amendment's  effective 
date  was  replaced  by  a  requirement 
contained  in  both  section  4980F(e)(3) 
and  section  204(h)(3)  that,  except  as 
provided  in  regulations,  the  notice  be 
provided  within  a  "reasonable  time" 
before  the  effective  date  of  the 
amendment.  The  notice  requirements  in 
section  4980F  of  the  Code  are 
essentially  identical  to  the  notice 
requirements  in  section  204(h),  as 
amended  by  EGTRRA.  In  addition, 
section  204(h)  has  been  amended  by 
EGTRRA  to  provide  that,  in  the  case  of 
an  egregious  failure  to  meet  the  notice 
requirements,  the  provisions  of  the  plan 
are  applied  as  if  the  amendment  entitled 
applicable  individuals  to  the  greater  of 
the  benefits  to  which  they  would  have 
been  entitled  without  regard  to  the 
amendment  or  the  benefits  under  the 
plan  as  amended. 

The  Job  Creation  and  Worker 
Assistance  Act  of  2002.  Public  Law  107- 
147  (116  Stat.  21)  included  certain 
technical  corrections  to  section  659  of 
EGTRRA. 

These  proposed  regulations,  when 
finalized,  would  replace  the  Treasury 
regulations  currently  at  §  1.411(d)-6  to 
reflect  the  EGTRRA  changes  outlined 
above.  Since  the  notice  requirements  of 
section  204(h)  are  now  also  required 
under  section  4980F  of  the  Code,  these 
proposed  regulations  are  issued  under 
section  4980F,  but  apply  for  purposes  of 
section  204(h),  as  well  as  for  purposes 
of  section  4980F. 

Explanation  of  Provisions 

Statutory  Requirements  After  EGTRRA 

Section  4980F(e)  of  the  Code  and 
section  204(h)  of  ERISA  require  notice 
to  be  provided  when  a  defined  benefit 
plan  or  a  money  purchase  pension  or 
other  individual  account  plan  that  is 
subject  to  the  funding  standards  of 
section  412  of  the  Code  is  amended  to 
significantly  reduce  the  rate  of  future 
benefit  accrual.  This  notice  must  be 
provided  to  participants  and  alternate 
payees  for  whom  the  amendment  is 
reasonably  expected  to  significantly 
reduce  the  rate  of  future  benefit  accrual, 
and  to  employee  organizations 
representing  such  participants.  For 
purposes  of  these  rules,  an  amendment 


that  eliminates  or  reduces  an  early 
retirement  benefit  or  retirement-type 
subsidy  is  treated  as  an  amendment  that 
reduces  the  rate  of  future  benefit 
accrual.  The  notice  must  contain 
sufficient  information  (as  determined  in 
accordance  with  regulations)  to  enable 
such  individuals  to  understand  the 
effect  of  the  amendment  and,  except  to 
the  extent  provided  in  regulations,  must 
be  provided  within  a  reasonable  time 
before  the  effective  date  of  the 
amendment.  Additionally,  section 
4980F(e)(2)  of  the  Code  and  section 
204(h)(2)  of  ERISA  authorize  the 
Secretary  to  provide  special  rules  for 
plans  covering  fewer  than  100 
participants  and  for  plans  that  offer 
participants  the  option  to  choose 
between  the  new  benefit  formula  and 
the  old  benefit  formula. 

A  plan  amendment  that  is  subject  to 
the  notice  requirements  of  section 
4980F  of  the  Code  and  section  204(h)  of 
ERISA  (section  204(h)  amendment)  may 
be  subject  to  additional  reporting  and 
disclosure  requirements  under  title  I  of 
ERISA,  such  as  the  requirement  to 
provide  a  summary  of  material 
modifications  (SMM)  describing  the 
amendment.  Notice  under  section  4980F 
of  the  Code  and  section  204(h)  of  ERISA 
(referred  to  in  the  proposed  regulations 
as  section  204(h)  notice)  must  be 
provided  in  accordance  with  the 
provisions  of  these  regulations  even 
though  sections  102(a)  and  104(b)  of 
ERISA  also  may  require  that  an  SMM 
describing  the  plan  amendment  be 
furnished  to  participants  covered  under 
the  plan  and  beneficiaries  receiving 
benefits  under  the  plan.  The  Department 
of  Labor  has  advised  the  IRS  that,  at 
least  until  the  effective  date  of  final 
regulations  under  section  4980F  of  the 
Code,  a  plan  administrator  that  provides 
a  section  204(h)  notice  to  applicable 
individuals  in  accordance  with  these 
proposed  regulations  will  be  treated  as 
having  furnished  those  individuals  with 
an  SMM  regarding  the  section  204(h) 
amendment.  The  plan  administrator  is 
required  to  satisfy  any  other 
requirements  regarding  the  furnishing  of 
SMMs  or  updated  summar\-  plan 
descriptions,  including,  for  example, 
satisfaction  of  the  requirement  to 
furnish  an  SMM  to  any  other 
participants  covered  under  the  plan, 
and  to  beneficiaries  receiving  benefits 
under  the  plan,  who  are  entitled  to  an 
SMM  regarding  the  amendment. 

Time  for  Providing  Section  204(h) 
Notice  Under  Proposed  Regulations 

The  proposed  regulations  aim  to 
strike  a  balance  between  giving 
participants  and  other  affected  parties 
section  204(h)  notice  long  enough  in 


advance  to  enable  them  to  understand 
and  consider  the  information  before  the 
amendment  goes  into  effect,  and 
allowing  employers  the  ability  to  effect 
changes  to  their  plans  for  business 
reasons  (such  as  to  facilitate  business 
reorganizations  or  to  permit  small 
businesses  the  flexibility  to  reduce  costs 
promptly)  within  a  reasonable  time.  The 
Treasun,'  Department  and  IRS  ha%e 
concluded,  based  on  the  history  of  the 
legislation,  that  the  reason  why  the  15- 
day  advance  notice  required  under 
section  204(h)  as  it  existed  prior  to 
EGTRRA  was  replaced  by  the 
"reasonable  time"  standard  is  because 
the  15-day  standard  was  perceived  as 
often  being  insufficient.  Accordingly, 
these  proposed  regulations  would 
provide  that  a  reasonable  time  generally 
means  at  least  45  days  before  the 
effective  date  of  the  plan  amendment. 

However,  the  proposed  regulations 
include  certain  special  timing  rules, 
including  rules  that  would  allow  section 
204(h)  notice  to  be  provided  as  late  as 
15  days  before  the  effective  date  of  the 
amendment  in  two  types  of  cases.  First, 
the  proposed  regulations  would 
generally  permit  section  204(h)  notice  to 
be  provided  15  days  in  advance  for 
amendments  adopted  in  connection 
with  business  mergers  and  acquisitions. 
Second,  the  proposed  regulations 
include  a  15-day  advance  notice 
requirement  with  respect  to 
amendments  of  small  plans.  Thus,  the 
15-dav  standard  that  was  in  section 
204(h')  before  EGTRRA  would  generally 
continue  to  apply  for  small  plans  and 
for  amendments  adopted  in  connection 
with  business  mergers  and  acquisitions 
for  which  notice  would  have  been 
required  under  section  204(h)  as  in 
effect  before  EGTRR.^.  The  proposed 
regulations  provide  an  additional 
special  timing  rule  that  applies  in  the 
case  of  an  amendment  that  is  adopted  in 
connection  with  a  business  merger  or 
acquisition  involving  a  plan-to-plan 
transfer  or  merger  and  that  affects  only 
an  early  retirement  benefit  or 
retirement-type  subsidy  (but  does  not 
reduce  the  rate  of  future  benefit 
accrual).  In  the  case  of  such  an 
amendment,  the  notice  must  be 
provided  no  later  than  30  days  after  the 
effective  date  of  the  amendment 

In  the  case  of  a  plan  amendment 
which  offers  participants  the  option  to 
choose  between  the  new  benefit  formula 
and  the  old  benefit  formula,  the  general 
timing  rules  would  apply,  except  that 
the  proposed  regulations  would  allow 
certain  additional  information  to  be 
provided  at  a  later  date,  as  described  in 
Content  of  Section  2041  hj  Notice  of  this 
preamble. 
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Content  of  Section  204(hl  Notice 

Section  4980F(e)(2)  of  the  Code  and 
section  204(h)(2)  of  ERISA  require 
section  204(h)  notice  to  be  written  in  a 
manner  calculated  to  be  understood  by 
the  average  plan  participant  and  to 
provide  sufficient  information  (as 
determined  in  accordance  with 
regulations)  to  allow  applicable 
individuals  to  understand  'the  effect 
of  the  amendment. 

The  Conference  report  for  EGTRR.-^ 
states  that  the  changes  to  the  section 
204(h)  of  ERISA  notice  requirements 
were  expected  to  'provide  for 
alternative  disclosures  rather  than  a 
single  disclosure  methodology  that  may 
not  fit  all  situations."  and  also  notes 
"the  need  to  consider  the  complex 
actuarial  calculations  and  assumptions 
involved  in  providing  necessary 
disclosures."  H.R.  Rep.  107-84.  at  266. 
In  addition,  particular  concern  was 
expressed  about  the  effects  of 
conversion  of  traditional  defined  benefit 
plans  to  cash  balance  or  hybrid  formula 
plans  and  the  effects  of  "wear-away" 
provisions  under  which  participants 
earn  no  additional  benefits  for  a  period 
of  time  after  conversion.  H.R.  Rep.  107- 
84.  at  266. 

The  content  requirements  in  these 
proposed  regulations  take  into  account 
this  background  and  generally  seek  to 
ensure  that  adversely  affected 
participants  receive  sufficient 
information  to  enable  them  to 
understand  the  impact  and  magnitude 
of  the  changes  being  made  to  their 
pension  plan,  without  imposing  unduly 
burdensome  requirements  on  employers 
and  while  permitting  latitude  to 
employers  in  diverse  businesses  with 
varying  employee  demographics  to 
determine  how  to  communicate  plan 
changes  in  an  appropriately  effective 
manner.  Accordingly,  the  proposed 
regulations  provide  general  standards 
for  the  content  of  a  section  204(h) 
notice,  rather  than  containing  specific 
requirements  for  each  type  of  notice. 
The  proposed  regulations  require  a 
section  204(h)  notice  to  include 
sufficient  information  to  allow 
applicable  individuals  to  understand 
the  effect  of  the  plan  amendment, 
including  the  approximate  magnitude  of 
the  expected  reduction.  The  type  and 
amount  of  information  necessary  to 
satisfy  this  standard  varies  depending 
on  the  nature  of  the  change  resulting 
from  the  amendment.  The  information 
must  be  written  in  a  manner  calculated 
to  be  understood  by  the  average  plan 
participant.  The  notice  must  describe 
the  affected  provisions  prior  to  plan 
amendment,  describe  these  provisions 
as  amended,  and  state  the  effective  date 


of  the  amendment.  This  description  of 
plan  provisions  might  be  similar  to  the 
description  of  a  plan's  benefit  accrual 
formula  in  a  summary  plan  description 
that  satisfies  the  requirements  under 
§  2520.102-3  of  the  Department  of  Labor 
regulations.  If  the  amendment  applies 
by  its  terms  differently  to  various 
classes  of  employees  (such  as  where  the 
amendment  applies  differently 
depending  on  what  division  an 
employee  is  in),  the  explanation  must 
include  sufficient  information  to  allow 
an  affected  participant  to  understand 
the  general  class  or  classes  of 
participants  to  whom  the  reduction 
applies.  Also,  these  proposed 
regulations  clarify  that,  in  cases  in 
which  a  plan  amendment  affects 
different  classes  of  applicable 
individuals  differently,  the  plan 
administrator  may  provide  different 
section  204(h)  notices.  A  section  204(h) 
notice  cannot  include  materially  false  or 
misleading  information  (or  omit 
information  so  as  to  cause  the 
information  provided  to  be  misleading). 

If  a  section  204(h)  amendment 
reduces  an  early  retirement  benefit  or 
retirement-type  subsidy  merely  as  a 
result  of  reducing  the  rate  of  futiu-e 
benefit  accrual,  the  section  204(h)  notice 
need  not  contain  a  separate  description 
of  that  reduction  in  the  early  retirement 
benefit  or  retirement-type  subsidy. 

Additional  information  may  be 
necessary  to  make  the  approximate 
magnitude  of  the  reduction  apparent.  In 
cases  in  which  it  is  not  reasonable  to 
expect  that  the  approximate  magnitude 
of  the  reduction  will  be  reasonably 
apparent  from  a  narrative  description, 
one  or  more  illustrative  examples  are 
required  to  be  included  in  the  notice. 
Thus,  for  example,  illustrative  examples 
would  be  required  for  a  change  from  a 
traditional  defined  benefit  formula  to  a 
cash  balance  formula  or  a  change  that 
results  in  a  period  of  time  during  which 
there  are  no  accruals  with  regard  to 
normal  retirement  benefits  or  an  early 
retirement  subsidy  (a  wear-away 
period).  However,  examples  are  not 
required  to  illustrate  circumstances 
under  which  a  participant's  benefit  may 
increase  as  a  result  of  the  section  204(h) 
amendment. 

Where  an  amendment  may  result  in 
reductions  that  vary  in  their  impact  on 
applicable  individuals,  the  examples 
must  show  the  approximate  range  of  the 
reductions.  However,  the  range  of 
reductions  need  not  include  reductions 
that  are  likely  to  occur  in  only  a  de 
minimis  number  of  cases  if  a  narrative 
statement  is  included  to  that  effect  (for 
example,  such  a  narrative  might  state 
that  larger  or  smaller  reductions  may 
occur  in  some  other  cases)  and 


examples  are  provided  that  show  the 
approximate  range  of  the  reductions  in 
cases  other  than  this  de  minimis 
number.  For  amendments  for  which  the 
maximum  reduction  occurs  under 
identifiable  circumstances  with 
proportionately  smaller  reductions  in 
other  cases,  the  range  of  reductions  can 
be  illustrated  by  one  example 
illustrating  the  maximum  reduction, 
with  a  statement  that  smaller  reductions 
also  occur.  Further,  assuming  that  the 
reduction  varies  from  small  to  large 
depending  on  service  or  other  factors,  as 
might  occur  for  an  amendment  that 
results  in  a  wear-away,  two  illustrative 
examples  may  be  provided  showing  the 
smallest  likely  reduction  and  the  largest 
likelv  reduction. 

Examples  are  not  required  to  be  based 
on  any  particular  form  of  payment  (such 
as  a  life  annuity  or  a  single  sum),  but 
may  be  based  on  whatever  form 
appropriately  illustrates  the  reduction. 
The  examples  may  be  based  on  any 
reasonable  assumptions,  such  as 
assumptions  relating  to  age.  service,  and 
compensation  (and  salary  scale    . 
assumptions  for  amendments  that  alter 
the  compensation  taken  into  account 
under  the  plan,  such  as  a  change  from 
a  final  pay  plan  to  a  career  average  pay 
plan),  but  the  section  204(h)  notice  must 
identify  those  assumptions.  The 
proposed  regulations  include  special 
rules  for  determining  whether  an 
amendment  is  reasonably  expected  to 
result  in  a  wear-away  period. 

The  proposed  regulations  include 
special  rules  for  any  case  in  which  an 
applicable  individual  can  choose 
between  the  new  formula  and  the  old 
formula.  Under  these  rules,  the 
individual  must  be  provided  sufficient 
information  to  enable  the  individual  to 
make  an  informed  choice  between  the 
new  and  old  benefit  formulas.  The 
information  to  enable  the  individual  to 
make  an  informed  choice  is  not  required 
to  be  provided  at  the  same  time  as 
section  204(h)  notice  is  otherwise 
required  to  be  provided,  as  long  as  it  is 
provided  within  a  period  that  is 
reasonably  contemporaneous  with  the 
individual's  choice  and  that  allows 
sufficient  advance  notice  to  enable  the 
individual  to  understand  and  consider 
the  additional  information  before 
making  the  choice. 

A  section  204(h)  notice  may  include 
more  information  than  is  required,  but 
cannot  include  any  false  or  misleading 
information  and  cannot  include  so 
much  additional  information  that  the 
required  information  fails  to  be 
provided  in  a  maimer  calculated  to 
come  to  the  attention  of  applicable 
individuals.  While  a  notice  for  an 
amendment  converting  a  traditional 
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final  pay  plan  to  a  cash  balance  plan 
must  include  an  estimate  of  the  future 
normal  retirement  benefit  of  the 
participant  in  the  illustration  even  if 
that  requires  an  estimate  of  future  wage 
increases,  a  section  204(h)  notice  could 
also  include  alternative  estimates.  For 
example,  an  alternative  estimate  could 
be  based  on  an  assumption  that  there 
are  no  future  wage  increases. 

The  proposed  regulations  include 
several  examples,  including  examples 
that  are  intended  to  show  the 
illustrations  that  are  required  for  a  cash 
balance  conversion  amendment  that  is  a 
based  on  a  very  simplified  form  of 
conversion.  For  more  complex 
conversion  amendments,  it  is  expected 
that  more  illustrations  may  be 
appropriate.  However,  these  regulations 
do  not  require  section  204(h)  notice  to 
include  different  illustrative  examples 
to  address  the  amount  of  the  reduction 
for  every  demographic  variation  (e.g., 
differences  in  compensation  or  years  of 
service). 

Excise  Tax  Under  Internal  Revenue 
Code  Section  4980F(c)fl) 

Section  4980F{c)(l)  of  the  Code 
provides  that  no  excise  tax  is  imposed 
on  a  failure  for  any  period  during  which 
it  is  established  to  the  satisfaction  of  the 
Secretary  that  the  employer  (or  other 
person  responsible  for  the  tax)  did  not 
know  that  the  failure  existed  and 
exercised  reasonable  diligence  to  meet 
the  notice  requirements.  The  proposed 
regulations  provide  that  the 
requirements  of  section  4980F(c)(l)  of 
the  Code  are  satisfied  if  and  only  if  the 
person  that  would  be  responsible  for  the 
tax  exercised  reasonable  diligence  in 
attempting  to  deliver  timely  section 
204(h)  notice  to  applicable  individuals 
(by  the  latest  date  permitted  under  the 
regulations)  and  believed  that  section 
204(h)  notice  was  actually  and  timely 
delivered  to  each  applicable  individual. 
An  example  of  this  illustrates  that 
section  4980F(c)(l)  of  the  Code  would 
apply  to  a  situation  in  which  a  plan 
administrator  relies  on  an  overnight 
delivery  service  to  send  materials  to  the 
persons  who  are  expected  to  hand 
deliver  section  204(h)  notice  to 
participants,  and  the  overnight  deliver)- 
service  is  late  in  making  that  deliver\'. 

ERISA  Provisions  Regarding  Egregious 
Failures 

Section  204(h)(6)(A)  of  ERISA,  as 
amended  by  EGTRRA,  provides  that  in 
the  case  of  an  egregious  failure  to  meet 
the  notice  requirements,  the  provisions 
of  the  plan  are  applied  as  if  the  plan 
amendment  entitled  applicable 
individuals  to  the  greater  of  the  benefits 
to  which  they  would  have  been  entitled 


without  regard  to  the  amendment  or  the 
benefits  under  the  plan  as  amended. 
Section  204(h)(6)(B)  of  ERISA  provides 
that,  for  this  purpose,  there  is  an 
egregious  failure  to  meet  the  section 
204(h)  notice  requirements  if  such 
failure  is  within  the  control  of  the  plan 
sponsor  and  is  an  intentional  failure 
(including  any  failure  to  promptly 
provide  the  required  notice  or 
information  after  the  plan  administrator 
discovers  an  unintentional  failure  to 
meet  notice  requirements)  or  a  failure  to 
provide  most  of  the  individuals  with 
most  of  the  information  they  are  entitled 
to  receive.  The  proposed  regulations 
provide  that  a  failure  is  not  egregious  if 
the  plan  administrator  reasonably 
determines,  taking  into  account  the 
statute,  administrative  guidance,  and 
relevant  facts  and  circumstances,  that 
the  reduction  is  not  significant.  The 
proposed  regulations  clarify  that,  in  the 
case  of  a  failure  that  is  not  egregious,  the 
failure  will  not  preclude  the  amendment 
from  becoming  effective.  However, 
where  there  is  a  failure,  whether  or  not 
egregious,  recourse  may  be  available 
under  ERISA  section  502  to,  among 
other  things,  recover  benefits  due  under 
the  plan,  enforce  rights  under  the  terms 
of  the  plan,  clarifv*  rights  to  future 
benefits  under  the  plan,  obtain  equitable 
relief,  or  otherwise  redress  such 
violation.  This  might  occur,  for 
example,  if  a  participant  receives  and 
thus  uses  materially  inadequate  or 
misleading  information  in  making  a 
choice  between  the  new  and  the  old 
benefit  formula. 

Method  of  Delivery-  of  Section  204(h] 
Notice 

As  a  general  standard,  the  section 
204(h)  notice  either  must  be  provided 
through  a  method  that  results  in  actual 
receipt  of  the  notice  or  the  plan 
administrator  must  take  appropriate  and 
necessary  measures  reasonably 
calculated  to  ensure  that  the  method  for 
providing  the  notice  results  in  actual 
receipt.  Therefore,  section  204(h)  notice 
may  not  be  provided  by  "posting." 

Section  4980F(g)  of  the  Code  and 
section  204(h)(7)  of  ERISA,  as  amended 
by  EGTRRA.  state  that  the  Secretar>-  of 
the  Treasury  may  by  regulation  allow 
204(h)  notice  to  be  provided  using  new 
technologies.  Because  those  provisions 
specifically  relate  to  electronic  delivery 
and  were  enacted  after  enactment  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (114  Stat.  464) 
(2000)  (E-SIGN  Act),  the  authority 
conferred  by  those  provisions  on  the 
Secretary  to  decide  whether  to  permit, 
and  under  what  conditions  to  permit, 
electronic  delivery  of  section  204(h) 


notice  is  not  constrained  by  the 
provisions  of  the  E-SIGN  Act. 

Section  4980F(g)  of  the  Code  and 
section  204(h)(7)  of  ERISA  give  the 
Secretary  of  the  Treasur>'  authority  to 
impose  appropriate  criteria  for  the 
provision  of  section  204(h)  notice 
through  electronic  methods  to  ensure 
that  applicable  individuals  will  receive 
section  204(h)  notice  electronically  and 
are  able  to  access  it  timely.  As  noted 
above,  section  204(h)  notice  either  must 
be  provided  through  a  method  that 
results  in  actual  receipt  of  the  notice  or 
the  plan  administrator  must  take 
appropriate  and  necessary  measures 
reasonably  calculated  to  ensure  that  the 
method  for  providing  the  notice  results 
in  actual  receipt.  These  proposed 
regulations  would  apply  the  same 
standard  to  the  electronic  delivery  of 
section  204(h)  notice  by  requiring  that 
the  method  used  result  in  actual  receipt 
or  that  the  plan  administrator  take 
appropriate  and  necessar\'  measures  to 
ensure  that  any  provision  of  the  notice 
in  electronic  format  results  in  actual 
receipt  of  the  transmitted  information. 
Additionally,  the  plan  administrator 
must  offer  to  provide  each  applicable 
individual  a  paper  version  of  the  notice 
free  of  charge.  Of  course,  the 
requirements  of  these  regulations  must 
otherwise  be  satisfied  when  section 
204(h)  notice  is  provided  in  electronic 
format.  The  proposed  regulations 
include  a  number  of  examples 
illustrating  the  rules  applicable  to  the 
electronic  provision  of  a  section  204(h) 
notice  and  also  include  a  safe  harbor, 
which  has  conditions  similar  to  the 
consumer  protection  provisions  of 
section  101(c)  of  the  E-SIGN  Act. 

Under  the  proposed  regulations, 
permitted  electronic  means  for 
furnishing  section  204(h)  notice  would 
include  e-mail,  a  site  on  the  Internet,  or 
other  electronic  communications  site, 
and  a  DVT)  or  CD  that  could  generally 
be  accessed  using  a  computer  at  an 
employee's  worksite.  However,  section 
204(h)  notice  information  is  not 
considered  provided  merely  because  it 
is  available  through  a  computer  kiosk, 
even  when  the  kiosk  is  at  the 
individual's  workplace  and  the 
individual  is  otherwise  provided  notice 
of  the  availability  of  information  at  the 
kiosk,  because,  like  posting,  providing 
such  information  through  a  kiosk  places 
a  burden  on  participants  to  seek  out  the 
information.  Nevertheless,  information 
made  available  through  a  kiosk  is 
considered  provided  to  those  applicable 
individuals  who  actually  access  the 
information  through  the  kiosk. 
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Proposed  Effective  Date 

These  proposed  regulations  would 
apply  to  amendments  that  go  into  effect 
on  or  after  the  date  that  is  120  days  after 
publication  of  final  regulations  in  the 
Federal  Register.  The  proposed 
regulations  also  restate  the  general 
statutory  effective  date  and  special 
effective  date  rules  that  are  in  section 
659(c)  of  EGTRRA.  Thus,  the  proposed 
regidations  include  the  transition  rule  of 
section  659(c)(2)  of  EGTRRA  that 
provides  that,  for  amendments  taking 
effect  on  or  after  the  date  of  enactment 
of  EGTRRA  (June  7.  2001)  and  prior  to 
the  effective  date  of  the  final 
regulations,  the  notice  requirements  of 
section  4980F(e)(2)  and  (3)  of  the  Code, 
and  of  section  204(h)  of  ERISA  as 
amended  by  EGTRRA,  are  treated  as 
satisfied  if  the  plan  administrator  makes 
a  reasonable,  good  faith  effort  to  comply 
with  those  requirements. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Adriiinistrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations. 

It  is  hereby  certified  that  the 
collection  of  information  in  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  small  entities  generally  do  not  have 
very  complex  benefit  structures  in  their 
plans,  or  many  different  classes  of 
participants  who  will  be  differently 
affected  by  an  amendment  reducing  the 
rate  of  futvire  benefit  accrual.  Small 
entities  also  have  fewer  employees,  and 
so  those  small  entities  that  are  required 
to  provide  section  204(h)  notice  need  to 
provide  it  to  fewer  individuals. 
Accordingly,  the  time  required  for  them 
to  prepare  and  provide  section  204(h) 
notice  will  usually  be  modest. 
Furthermore,  because  most  small 
entities  will  only  be  affected  when  they 
amend  the  retirement  plans  they 
sponsor  to  reduce  or  eliminate  benefits, 
and  most  small  entities  will  not  so 
amend  the  retirement  plans  frequently, 
it  is  generally  expected  that  most  small 
entities  would  be  required  to  provide 
section  204(h)  notice  only  once  over  the 
course  of  several  years.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 


submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
(8)  copies)  or  electronic  comments  that 
are  submitted  timely  to  the  IRS.  The 
Treasury  Department  and  IRS 
specifically  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  may  be  made  easier  to  understand. 
All  conmients  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  August  15,  2002,  beginning  at  10 
a.m.,  in  the  IRS  Auditorium,  Seventh 
Floor,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
main  entrance,  located  at  1111 
Constitution  Avenue,  NW.  All  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  must  submit 
written  or  electronic  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
time  to  be  devoted  to  each  topic 
(preferably  a  signed  original  and  eight 
(8)  copies)  by  June  18,  2002.  A  period 
of  10  minutes  will  be  allotted  to  each 
person  for  making  conunents.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Janet  A.  Laufer,  Office  of 
Division  Counsel/ Associate  Chief 
Coxmsel  (Tax  Exempt  and  Govenunent 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


26  CFR  Part  54 

Excise  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  54  and 
602  are  proposed  to  be  amended  as 
follows: 

PART  1-INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§1.411(dK6)    [Removed] 
Par.  2.  Section  1.411(d)-6  is  removed 

PART  54— PENSION  EXCISE  TAXES 

Par.  3.  The  authority  citation  for  part 
54  is  amended  by  adding  the  follovidng 
citation  in  niunerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  '   *   * 

§  54.4980F-1  is  also  issued  under  26 

U.S.C.  4980.    *   *   * 
Par.4.  Section  54.4980F-1  is  added  to 

read  as  follows: 

§  54.4980F-1    Notice  requirements  for 
certain  pension  plan  amendments 
significantly  reducing  benefit  accruals. 

(a)  Table  of  contents.  This  paragraph 
contains  a  list  of  the  questions  in 
§54.4980F-l(b). 

Q-l.  What  are  the  notice  requirements  of 
section  4980F(e)  of  the  Internal  Revenue 
Code  and  section  204(h)  of  ERISA? 

Q-2.  What  are  the  differences  between 
section  4980F  and  section  204(h)? 

Q-3.  What  is  an  "applicable  pension  plan" 
to  which  section  4980F  of  the  Internal 
Revenue  Code  and  section  204(h)  apply? 

Q-4,  What  is  "section  204(h)  notice"  and 
what  is  a  "section  204(h)  amendment"? 

Q-5.  For  which  amendments  is  section 
204(h)  notice  required? 

(j-6.  What  is  an  amendment  that  reduces 
the  rate  of  future  benefit  accrual  or  reduces 
an  early  retirement  benefit  or  retirement-type 
subsidy  for  purposes  of  determining  whether 
section  204(h)  notice  is  required? 

Q-7.  What  plan  provisions  are  taken  into 
account  in  determining  whether  an 
amendment  is  a  section  204(h)  amendment? 

Q-8.  What  is  the  basic  principle  used  in 
determining  whether  a  reduction  in  the  rate 
of  future  benefit  accrual  or  an  early 
retirement  benefit  or  retirement-type  subsidy 
is  significant  for  purposes  of  section  204(h)? 

Q-9.  When  must  section  204(h)  notice  be 
provided? 

Q-10.  To  whom  must  section  204(h)  notice 
be  provided? 

Q-11.  What  information  is  required  to  be 
provided  in  a  section  204(h)  notice? 
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Q-12.  What  special  rules  apply  if 
participants  can  choose  between  the  old  and 
new  benefit  formulas? 

Q-13.  How  may  section  204(h)  notice  be 
provided? 

Q-14.  What  are  the  consequences  if  a  plan 
administrator  fails  to  provide  section  204(h) 
notice? 

Q-15.  What  are  some  of  the  rules  that 
apply  with  respect  to  the  excise  tax  under 
section  4980F? 

Q-16.  How  do  section  4980F  and  section 
204(h)  apply  when  a  business  is  sold? 

Q-17.  How  are  amendments  to  cease 
accruals  and  terminate  a  plan  treated  under 
section  4980F  and  section  204(h)? 

Q-18.  What  is  the  effective  date  of  section 
4980F  of  the  Internal  Revenue  Code,  section 
204(h)  of  ERISA,  as  amended  by  EGTRRA, 
and  these  regulations? 

(b)  Questions  and  answers.  The 
questions  and  answers  are  as  follows: 

Q-1 .  What  are  the  notice 
requirements  of  section  4980F(e)  of  the 
Internal  Revenue  Code  and  section 
204(h)  of  ERISA? 

A-1.  (a)  Requirements  of  Internal 
Revenue  Code  section  4980F(e)  and 
ERISA  section  204(h).  Section  4980F  of 
the  Internal  Revenue  Code  (section 
4980F)  and  section  204(h)  of  the 
Emplovee  Retirement  Income  Security 
Act  of  1974,  as  amended  (ERISA),  29  ' 
U.S.C.  1054(h)  (section  204(h))  each 
generally  requires  notice  of  an 
amendment  to  an  applicable  pension 
plan  that  either  provides  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual  or  that  eliminates 
or  significantly  reduces  an  early 
retirement  benefit  or  retirement-type 
subsidy.  The  notice  is  required  to  be 
provided  to  plan  participants  or 
alternate  payees  who  are  applicable 
individuals  (as  defined  in  Q&A-IO  of 
this  section)  and  to  certain  employee 
organizations.  The  plan  administrator 
must  generally  provide  the  notice  before 
the  effective  date  of  the  plan 
amendment.  Q&A-9  of  this  section  sets 
forth  the  time  frames  for  providing 
notice,  Q&A-ll  of  this  section  sets  forth 
the  content  requirements  for  the  notice, 
and  Q&A-l  2  of  this  section  contains 
special  rules  for  cases  in  which 
participants  can  choose  between  the  old 
and  new  benefit  formulas. 

(b)  Other  notice  requirements.  Other 
provisions  of  law  may  require  that 
certain  parties  be  notified  of  a  plan 
amendment.  See,  for  example,  sections 
102  and  104  of  ERISA,  and  the 
regulations  thereunder,  for  requirements 
relating  to  summary  plan  descriptions 
and  summaries  of  material 
modifications. 

Q-2.  What  are  the  differences 
between  section  4980F  and  section 
204(h)? 

A-2.  Section  4980F  was  added  to  the 
Internal  Revenue  Code  by  the  Economic 


Growth  and  Tax  Relief  Reconciliation 
Act  of  2001,  Public  Law  107-16  (115 
Stat.  38)  (2001)  (EGTRRA).  EGTRRA 
also  amended  section  204(h)  to,  among 
other  things,  extend  the  notice 
requirement  to  a  plan  amendment  that 
eliminates  or  significantly  reduces  an 
early  retirement  benefit  or  retirement- 
type  subsidy,  even  if  it  does  not 
significantly  reduce  the  rate  of  future 
benefit  accrual.  The  notice  requirements 
of  section  4980F  generally  are  parallel  to 
the  notice  requirements  of  section 
204(h),  as  amended  by  EGTRRA. 
However,  the  consequences  of  the  two 
provisions  differ:  section  4980F  imposes 
an  excise  tax  on  a  failure  to  satisf\'  the 
notice  requirements,  while  section 
204(h)(6).  as  amended  by  EGTRRA. 
contains  a  special  rule  with  respect  to 
egregious  failures.  See  Q&A-l  4  and 
Q&A-l  5  of  this  section.  Except  to  the 
extent  specifically  indicated,  these 
regulations  apply  both  to  section  4980F 
and  to  section  204(h). 

Q-3.  What  is  an  "applicable  pension 
plan"  to  which  section  4980F  and 
section  204(h)  apply? 

A-3.  (a)  In  general.  Section  4980F  and 
section  204(h)  apply  to  an  applicable 
pension  plan.  For  purposes  of  section 
4980F,  an  applicable  pension  plan 
means  a  defined  benefit  plan  qualifying 
under  section  401(a)  or  403(a)  of  the 
Internal  Revenue  Code,  or  an  individual 
account  plan  that  is  subject  to  the 
funding  standards  of  section  412  of  the 
Internal  Revenue  Code.  For  purposes  of 
section  204(h),  an  applicable  pension 
plan  means  a  defined  benefit  plan  that 
is  subject  to  part  2  of  subtitle  B  of  title 
I  of  ERISA,  or  an  individual  account 
plan  that  is  subject  to  such  part  2  and 
to  the  funding  standards  of  section  412 
of  the  Internal  Revenue  Code. 
Accordingly,  individual  account  plans 
that  are  not  subject  to  the  funding 
standards  of  section  412  of  the  Internal 
Revenue  Code,  such  as  profit-sharing 
and  stock  bonus  plans,  are  not 
applicable  pension  plans  to  which 
section  4980F  or  section  204(h)  apply. 
Similarly,  a  defined  benefit  plan  that 
neither  qualifies  under  section  401(a)  or 
403(a)  of  the  Internal  Revenue  Code  nor 
is  subject  to  part  2  of  subtitle  B  of  title 
I  of  ERISA  is  not  an  applicable  pension 
plan.  Further,  neither  a^ovemmental 
plan  (within  the  meaning  of  section 
414(d)  of  the  Internal  Revenue  Code), 
nor  a  church  plan  (within  the  meaning 
of  section  414(e)  of  the  Internal  Revenue 
Code)  with  respect  to  which  no  election 
has  been  made  under  section  410(d)  of 
the  Internal  Revenue  Code  is  an 
applicable  pension  plan. 

(b)  Section  204(h}  notice  not  required 
for  small  plans  covering  no  employees. 
Section  204(h)  notice  is  not  required  for 


a  plan  under  which  no  employees  are 
participants  covered  under  the  plan,  as 
described  in  §  2510.3-3(b)  of  the 
Department  of  Labor  regulations,  and 
which  has  fewer  than  100  participants. 

Q-4.  What  is  "section  204(h)  notice" 
and  what  is  a  "section  204(h) 
amendment"? 

A-4.  Section  204(h)  notice  is  notice 
that  complies  with  section  4980F(e), 
section  204(h)(1),  and  this  section.  A 
section  204(h)  amendment  is  an 
amendment  for  which  section  204(h) 
notice  is  required  under  this  section. 

Q-5.  For  which  amendments  is 
section  204(h)  notice  required' 

A-5.  (a)  Significant  reduction  in  the 
rate  of  future  benefit  accrual  Section 
204(h)  notice  is  required  for  an 
amendment  to  an  applicable  pension 
plan  that  provides  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual,  including  a  cessation  of  benefit 
accrual. 

(b)  Early  retirement  benefits  and 
retirement-type  subsidies.  Section 
204(h)  notice  is  required  for  an 
amendment  to  an  applicable  pension 
plan  that  provides  for  the  significant 
reduction  of  an  early  retirement  benefit 
or  retirement-type  subsidy.  For 
purposes  of  this  section,  early 
retirement  benefit  and  retirement-t\j>e 
subsidy  mean  early  retirement  benefits 
and  retirement-type  subsidies  within 
the  meaning  of  section  411(d)(6)(B)(i), 

(c)  Elimination  or  cessation  of 
benefits.  For  purposes  of  this  section, 
the  terms  reduce  or  reduction  include 
eliminate  or  cease  or  elimination  or 
cessation. 

(d)  Delegation  of  authority  to 
Commissioner.  Thie  Commissioner  may 
provide  in  revenue  rulings,  notices,  or 
other  guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §601. 601  (d)(2)  of 
this  chapter)  that  section  204(h)  notice 
need  not  be  provided  for  plan 
amendments  otherwise  described  in 
paragraph  (a)  or  (b)  of  this  Q&A-5  that 
the  Commissioner  determines  to  be 
necessary  or  appropriate,  as  a  result  of 
changes  in  the  law.  to  maintain 
compliance  with  the  requirements  of  the 
Internal  Revenue  Code  (including 
requirements  for  tax  qualification). 
ERISA,  or  other  applicable  federal  law. 

Q-6.  What  is  an  amendment  that 
reduces  the  rate  of  future  benefit  accrual 
or  reduces  an  early  retirement  benefit  or 
retirement-type  subsidy  for  purposes  of 
determining  whether  section  204(h) 
notice  is  required? 

A-6.  (a)  In  general.  For  purposes  of 
determining  whether  section  204(h) 
notice  is  required,  an  amendment 
reduces  the  rate  of  future  benefit  accrual 
or  reduces  an  early  retirement  benefit  or 
retirement-type  subsidy  only  as 
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provided  in  paragraph  (b)  or  (c)  of  this 
Q&A-6. 

(b)  Reduction  in  rate  of  future  benefit 
accrual— {\]  Defined  benefit  plans.  For 
purposes  of  section  4980F  and  section 
204(h).  an  amendment  to  a  defined 
benefit  plan  reduces  the  rate  of  future 
benefit  accrual  only  if  it  is  reasonably 
expected  to  reduce  the  amount  of  the 
future  annual  benefit  commencing  at 
normal  retirement  age  for  benefits 
accruing  for  a  year.  For  this  purpose,  the 
annual  benefit  commencing  at  normal 
retirement  age  is  the  benefit  payable  in 
the  form  in  which  the  terms  of  the  plan 
express  the  accrued  benefit  (or.  in  the 
case  of  a  plan  in  which  the  accrued 
benefit  is  not  expressed  in  the  form  of 
an  annual  benefit  commencing  at 
normal  retirement  age,  the  benefit 
payable  in  the  form  of  a  single  life 
annuity  commencing  at  normal 
retirement  age  that  is  the  actuarial 
equivalent  of  the  accrued  benefit 
expressed  under  the  terms  of  the  plan, 
as  determined  in  accordance  with 
section  411(c)(3)  of  the  Internal  Revenue 
Code). 

(2)  Individual  account  plans.  For 
purposes  of  section  4980F  and  section 
204(h),  an  amendment  to  an  individual 
account  plan  reduces  the  rate  of  future 
benefit  accrual  only  if  it  is  reasonably 
expected  to  reduce  the  amounts 
allocated  in  the  future  to  participants' 
accounts  for  a  year.  Changes  in  the 
investments  or  investment  options 
under  an  individual  account  plan  are 
not  taken  into  account  for  this  purpose. 

(3)  Determination  of  rate  of  future 
benefit  accrual.  The  rate  of  future 
benefit  accrual  for  purposes  of  this 
paragraph  (b)  is  determined  without 
regard  to  optional  forms  of  benefit 
within  the  meaning  of  §1.411(d)-4. 
Q&A-l(b)  of  this  chapter  (other  than  the 
aimual  benefit  described  in  paragraph 
(b)(1)  of  this  Q&A-6).  The  rate  of  future 
benefit  accrual  is  also  determined 
without  regard  to  ancillary  benefits  and 
other  rights  or  features  as  defined  in 

§  1.401(a)(4)-4(e)  of  this  chapter. 

(c)  Reduction  of  early  retirement 
benefits  or  retirement-type  subsidies. 
For  purposes  of  section  4980F  and 
section  204(h).  an  amendment  reduces 
an  early  retirement  benefit  or 
retirement-type  subsidy  only  if  it  is 
reasonably  expected  to  eliminate  or 
reduce  an  early  retirement  benefit  or 
retirement-type  subsidy. 

Q-7.  What  plan  provisions  are  taken 
into  account  in  determining  whether  an 
amendment  is  a  section  204(h) 
amendment? 

A-7.  (a)  Plan  provisions  taken  into 
account.  All  plan  provisions  that  may 
affect  the  rate  of  future  benefit  accrual, 
early  retirement  benefits,  or  retirement- 


type  subsidies  of  participants  or 
alternate  payees  must  be  taken  into 
account  in  determining  whether  an 
amendment  is  a  section  204(h) 
amendment.  For  example,  plan 
provisions  that  may  affect  the  rate  of 
future  benefit  accrual  include  the  dollar 
amount  or  percentage  of  compensation 
on  which  benefit  accruals  are  based;  the 
definition  of  ser\'ice  or  compensation 
taken  into  account  in  determining  an 
employee's  benefit  accrual;  the  method 
of  determining  average  compensation 
for  calculating  benefit  accruals;  the 
definition  of  normal  retirement  age  in  a 
defined  benefit  plan:  the  exclusion  of 
current  participants  fi-om  future 
participation;  benefit  offset  provisions; 
minimum  benefit  provisions;  the 
formula  for  determining  the  amount  of 
contributions  and  forfeitures  allocated 
to  participants"  accounts  in  an 
individual  account  plan;  in  the  case  of 
a  plan  using  permitted  disparity  under 
section  401(1)  of  the  Internal  Revenue 
Code,  the  amount  of  disparity  between 
the  excess  benefit  percentage  or  excess 
contribution  percentage  and  the  base 
benefit  percentage  or  base  contribution 
percentage  (all  as  defined  in  section 
401(1)  of  the  Internal  Revenue  Code); 
and  the  actuarial  assumptions  used  to 
determine  contributions  under  a  target 
benefit  plan  (as  defined  in  §  1.401(a)(4)- 
8(b)(3)(i)  of  this  chapter).  Plan 
provisions  that  may  affect  early 
retirement  benefits  or  retirement-type 
subsidies  include  the  right  to  receive 
payment  of  benefits  after  severance  from 
employment  and  before  normal 
retirement  age  and  actuarial  factors  used 
in  determining  optional  forms  for 
distribution  of  retirement  benefits. 

(b)  Plan  provisions  not  taken  into 
account.  Plan  provisions  that  do  not 
affect  the  rate  of  future  benefit  accrual 
of  participants  or  alternate  payees  are 
not  taken  into  account  in  determining 
whether  there  has  been  a  reduction  in 
the  rate  of  future  benefit  accrual. 
Further,  any  benefit  that  is  not  a  section 
411(d)(6)  protected  benefit  as  described 
in  §  1.411  (d)-4,  Q&A-l(d)  of  this 
chapter,  or  that  is  a  section  411(d)(6) 
protected  benefit  that  may  be  eliminated 
or  reduced  as  permitted  under 
§  1.411(d)-4,  Q&A-2(a)  or  (b)  of  this 
chapter,  is  not  taken  into  account  in 
determining  whether  an  amendment  is 
a  section  204(h)  amendment.  Thus,  for 
example,  provisions  relating  to  vesting 
schedules  or  the  right  to  maJce  after-tax 
contributions  or  elective  deferrals  are 
not  taken  into  account. 

(c)  Example.  The  following  example 
illustrates  the  rules  in  this  Q&A-7: 

Examph:.  (!)  Fads.  A  defined  benefit  plan 
provides  a  normal  retirement  benefit  equal  to 


.50%  of  final  average  compensation  times  a 
fraction  (not  in  excess  of  one),  the  numerator 
of  which  equals  the  number  of  years  of 
participation  in  the  plan  and  the 
denominator  of  which  is  20.  \  plan 
amendment  i.s  adopted  that  changes  the 
numerator  or  denominator  of  that  fraction. 

(ii)  Conclusion.  The  plan  amendment  must 
be  taken  into  account  in  determining  whether 
there  has  been  a  reduction  in  the  rate  of 
future  benefit  accrual. 

Q-8.  What  is  the  basic  principle  used 
in  determining  whether  a  reduction  in 
the  rate  of  future  benefit  accrual  or  a 
reduction  in  an  early  retirement  benefit 
or  retirement-type  subsidy  is  significant 
for  purposes  of  section  204(h)? 

A-8.  (a)  General  rule.  Whether  an 
amendment  reducing  the  rate  of  future 
benefit  accrual  or  reducing  an  early 
retirement  benefit  or  retirement-type 
subsidy  provides  for  a  reduction  that  is 
significant  for  purposes  of  section 
204(h)  is  determined  based  on 
reasonable  expectations  taking  into 
account  the  relevant  facts  and 
circumstances  at  the  time  the 
amendment  is  adopted. 

(b)  Application  for  determining 
significant  reduction  in  the  rate  of 
future  benefit  accrual.  For  a  defined 
benefit  plan,  the  determination  of 
whether  an  amendment  provides  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual  is  made  by 
comparing  the  amount  of  the  annual 
benefit  commencing  at  normal 
retirement  age,  as  determined  under 
Q&A-6(b)(l)  of  this  section,  under  the 
terms  of  the  plan  as  amended  with  the 
amount  of  the  annual  benefit 
commencing  at  normal  retirement  age, 
as  determined  under  Q&A-6(b)(l)  of 
this  section,  under  the  terms  of  the  plan 
prior  to  amendment.  For  an  individual 
account  plan,  the  determination  of 
whether  an  amendment  provides  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual  is  made  in 
accordance  with  Q&A-6(b)(2)  of  this 
section  by  comparing  the  amounts  to  be 
allocated  in  the  future  to  participants' 
accounts  under  the  terms  of  the  plan  as 
amended  with  the  amounts  to  be 
allocated  in  the  future  to  participants' 
accounts  under  the  terms  of  the  plan 
prior  to  amendment. 

(c)  Application  to  certain 
amendments  reducing  early  retirement 
benefits  or  retirement-type  subsidies. 
Because  section  204(h)  notice  is 
required  only  for  reductions  that  are 
significant,  section  204(h)  notice  is  not 
required  for  an  amendment  that  reduces 
an  early  retirement  benefit  or 
retirement-type  subsidy  if  the 
amendment  is  permitted  imder  the  third 
sentence  of  section  411(d)(6)(B)  of  the 
Internal  Revenue  Code  and  regulations 
thereunder  (relating  to  the  elimination 


Federal  Register /Vol.  67,  No.  78 /Tuesday,  April  23,  2002  /  Proposed  Rules  19721 


or  reduction  of  benefits  or  subsidies 
which  create  significant  burdens  or 
complexities  for  the  plan  and  plan 
participants  unless  the  amendment 
adversely  affects  the  rights  of  any 
participant  in  a  more  than  de  minimis 
manner). 

Q-9.  When  must  section  204(h)  notice 
be  provided? 

A-9.  (a)  4 5 -day  general  rule.  Except  as 
described  in  paragraphs  (b)  and  (c)  of 
this  Q&A-9,  section  204(h)  notice  must 
be  provided  at  least  45  days  before  the 
effective  date  of  any  section  204(h) 
amendment.  See  paragraph  (d)  of  this 
Q&A-9  for  special  rules  for  amendments 
permitting  participant  choice. 

(h)  15-aay  rule  for  small  plans.  Except 
for  amendments  described  in  paragraph 
(c)(2)  of  this  Q&A-9,  in  the  case  of  a 
small  plan,  section  204(h)  notice  must 
be  at  least  15  days  before  the  effective 
date  of  any  section  204(h)  amendment. 
For  purposes  of  tliis  section,  a  small 
plan  is  a  plan  that  the  plan 
administrator  reasonably  expects  to 
have,  on  the  effective  date  of  the  section 
204(h)  amendment,  fewer  than  100 
participants  who  have  an  accrued 
benefit  under  the  plan. 

(c)  Special  timing  rule  for  business 
transactions — ( 1 )  1 5-day  rule  for  section 
204(h)  amendment  in  connection  with 
an  acquisition  or  disposition.  Except  for 
amendments  described  in  paragraph 
(c)(2)  of  this  Q&A-9,  if  a  section  204(h) 
amendment  is  adopted  in  connection 
with  an  acquisition  or  disposition, 
section  204(h)  notice  must  be  provided 
at  least  15  days  before  the  effective  date 
of  the  section  204(h)  amendment. 

(2)  Later  notice  permitted  for  section 
204(h)  amendment  significantly 
reducing  early  retirement  benefit  or 
retirement-type  subsidies  in  connection 
with  certain  plan  transfers,  mergers,  or 
consolidations.  If  a  section  204(h) 
amendment  is  adopted  with  respect  to 
liabilities  that  are  transferred  to  another 
plan  in  connection  with  a  transfer, 
merger,  or  consolidation  of  assets  or 
liabilities  as  described  in  section  414(1) 
of  the  Internal  Revenue  Code  and 

§  1.414(1)-!  of  this  chapter,  the 
amendment  is  adopted  in  connection 
with  an  acquisition  or  disposition,  and 
the  amendment  significantly  reduces  an 
early  retirement  benefit  or  retirement- 
type  subsidy,  but  does  not  significantly 
reduce  the  rate  of  future  benefit  accrual, 
then  section  204(h)  notice  must  be 
provided  no  later  than  30  days  after  the 
effective  date  of  the  section  204(h) 
amendment. 

(3)  Definition  of  acquisition  or 
disposition.  For  purposes  of  this 
paragraph  (c),  see  §  1.410(b)-2(f)  of  this 
chapter  for  the  definition  of  acquisition 
or  disposition. 


(d)  Timing  rule  for  amendments 
permitting  participant  choice.  In 
general,  section  204(h)  notice  of  a 
section  204(h)  amendment  that  provides 
applicable  individuals  with  a  choice 
between  the  old  and  the  new  benefit 
formulas  (as  described  in  Q&A-12  of 
this  section)  must  be  provided  in 
accordance  with  the  time  period 
applicable  under  paragraphs  (a)  through 
(c)  of  this  Q&A-9.  See  Q&A-l  2  of  this 
section  for  additional  guidance 
regarding  section  204(h)  notice  in 
connection  with  participant  choice. 

Q-10.  To  whom  must  section  204(h) 
notice  be  provided? 

A-10.  (a)  In  general.  Section  204(h) 
notice  must  be  provided  to  each 
applicable  individual  and  to  each 
employee  organization  representing 
participants  who  are  applicable 
individuals.  A  special  rule  is  provided 
in  paragraph  (d)  of  this  Q&A-IO. 

(d)  Applicable  individual.  Applicable 
individual  means  each  participant  in 
the  plan,  and  any  alternate  payee, 
whose  rate  of  future  benefit  accrual 
under  the  plan  is  reasonably  be 
expected  to  be  significantly  reduced,  or 
for  whom  an  early  retirement  benefit  or 
retirement-type  subsidy  under  the  plan 
may  reasonably  be  expected  to  be 
significantly  reduced,  by  the  section 
204(h)  amendment. 

(c)  Alternate  payee.  Alternate  payee 
means  a  beneficiar\'  who  is  an  alternate 
payee  (within  the  meaning  of  section 
414(p)(8)  of  the  Internal  Revenue  Code) 
under  an  applicable  qualified  domestic 
relations  order  (within  the  meaning  of 
section  414(p)(l)(A)  of  the  Internal 
Revenue  Code). 

(d)  Designees.  Section  204(h)  notice 
may  be  provided  to  a  person  designated 
in  writing  by  an  applicable  individual 
or  by  an  employee  organization 
representing  participants  who  are 
applicable  individuals,  instead  of  being 
provided  to  that  applicable  individual 
or  employee  organization.  Any 
designation  of  a  representative  made 
through  an  electronic  method  that 
satisfies  standards  similar  to  those  of 
Q&A-l  3(c)(1)  of  this  section  satisfies  the 
requirement  that  a  designation  be  in 
writing. 

(e)  Facts  and  circumstances  test. 
Whether  a  participant  or  alternate  payee 
is  an  applicable  individual  is 
determined  based  on  all  relevant  facts 
and  circumstances  at  the  time  the 
section  204(h)  notice  must  be  provided 
(or  is  provided,  if  earlier). 

(f)  Examples.  The  following  examples 
illustrate  the  rules  in  this  Q&A-l  0: 

Example  1.  (i)  Facts.  A  defined  benefit  plan 
requires  an  individual  to  complete  1  year  of 
service  to  become  a  participant  who  can 
accrue  benefits,  and  participants  cease  to 


accrue  benefits  under  the  plan  at  severance 
from  employment  with  the  employer.  There 
are  no  alternate  payees  and  employees  are 
not  represented  by  an  employee  organization. 
The  plan  is  amended  effective  as  of  lanuary 
1 ,  2005  to  significantly  reduce  the  rate  of 
future  benefit  accrual. 

(ii)  Conclusion.  Section  204{h|  notice  is 
only  required  to  be  provided  to  individuals 
who.  on  lanuary  1.  200.5.  have  completed  at 
least  1  year  of  service  and  are  employed  by 
the  employer. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1.  except  that  the  sole  effect 
of  the  plan  amendment  is  to  alter  the  pre- 
amendment  plan  provisions  under  which 
benefits  payable  to  an  employee  who  retires 
after  20  or  more  years  of  service  are 
unreduced  for  commencement  before  normal 
retirement  age.  The  amendment  requires  30 
or  more  years  of  service  in  order  for  benefits 
commencing  before  normal  retirement  age  to 
be  unreduced,  but  the  amendment  only 
applies  for  future  benefit  accruals. 

(ii)  Conclusion.  Section  204(h)  notice  is 
only  required  to  be  provided  to  individuals 
who.  on  lanuarv'  1.  2005.  have  completed  at 
least  1  year  of  service  but  less  than  30  years 
of  service,  are  employed  by  the  employer, 
have  not  attained  normal  retirement  age.  and 
will  have  completed  20  or  more  years  of 
service  before  normal  retirement  age  if  their 
employment  continues  to  normal  retirement 
age. 

Example  3  (i)  Facts.  A  plan  is  amended 
to  reduce  significantly  the  rate  of  future 
benefit  accrual  for  all  current  employees  who 
are  parHcipants  Based  on  the  facts  and 
circumstances,  it  is  reasonable  to  expect  that 
the  amendment  will  not  reduce  the  rate  of 
future  benefit  accrual  of  former  employees 
who  are  currently  receiving  benefits  or  of 
former  employees  who  are  entitled  to 
deferred  vested  benefits. 

(ii)  Conclusion.  The  plan  administrator  is 
not  required  to  provide  section  204(h)  notice 
to  any  former  employees. 

Example  4.  (i)  Facts.  The  facts  are  the 
same  as  in  Example  3.  except  that  the  plan 
covers  two  groups  of  alternate  payees.  The 
alternate  payees  in  the  first  group  are  entitled 
to  a  certain  percentage  or  portion  of  the 
former  spouse's  accrued  benefit  and.  for  this 
purpose,  the  accrued  benefit  is  determined  at 
the  time  the  former  spouse  begins  receiving 
retirement  benefits  under  the  plan.  The 
alternate  payees  in  the  second  group  are 
entitled  to  a  certain  percentage  or  portion  of 
the  former  spouse's  accrued  benefit  and.  for 
this  purpose,  the  accrued  benefit  was 
determined  at  the  time  the  qualified  domestic 
relations  order  was  issued  by  the  court. 

(ii)  Conclusion.  It  is  reasonable  to  expect 
that  the  benefits  to  be  received  by  the  second 
group  of  alternate  payees  will  not  be  affected 
by  any  reduction  in  a  former  spouse's  rate  of 
future  benefit  accrual.  Accordingly,  the  plan 
administrator  is  not  required  to  provide 
section  204(h)  notice  to  the  alternate  payees 
in  the  second  group. 

Example  5.  (i)  Facts.  A  plan  covers  hourly 
employees  and  salaried  employees.  The  plan 
provides  the  same  rate  of  benefit  accrual  for 
both  groups.  The  employer  amends  the  plan 
to  reduce  significantly  the  rate  of  future 
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benefit  accrual  of  the  salaried  employees 
onlv.  At  that  time,  it  is  rea.sonable  to  expect 
that  only  a  small  percentage  of  hourly 
emplovees  will  become  salaried  in  the  future. 

(ii)  Conclusion.  The  plan  administrator  is 
not  required  to  provide  section  2U4(h)  notice 
lo  the  participants  who  are  currently  hourly 
employees. 

Examplf  6.  (i)  Farts.  A  plan  covers 
emplovees  in  Division  M  and  employees  in 
Division  .N.  The  plan  provides  the  same  rate 
of  benefit  accrual  for  both  groups.  The 
employer  amends  the  plan  to  reduce 
significanllv  the  rate  of  future  benefit  accrual 
of  employees  in  Division  .M.  .M  that  time,  it 
is  reasonable  to  expect  that  in  the  future  only 
a  small  percentage  of  employees  in  Division 
N  will  be  transferred  lo  Division  M. 

(ii)  Conclusion.  The  plan  administrator  is 
not  required  to  provide  section  204(h)  notice 
to  the  participants  who  are  employees  in 
Division  N. 

Example  7.  (i)  Fads.  The  facts  are  the 
same  facts  as  in  Examph  6,  except  that  at  the 
time  the  amendment  is  adopted,  it  is 
expected  that  thereafter  Division  N  will  be 
merged  into  Division  M  in  connection  with 
a  corporate  reorganization  (and  the 
emplovees  in  Division  N  will  become  subject 
!o  the  plans  amended  benefit  formula 
applicable  to  the  employees  in  Division  M). 

(ii)  Conclusion.  In  this  case,  the  plan 
administrator  must  provide  section  204(h) 
notice  to  the  participants  who  are  employees 
in  Division  Nl  and  to  the  participants  w:ho  are 
employees  in  Division  N. 

Q-11.  What  information  is  required  to 
be  provided  in  section  204(h)  notice? 

A-11.  (a)  Explanation  of 
amendment— [1]  In  general.  Section 
204(h)  notice  must  include  sufficient 
information  to  allow  applicable 
individuals  to  understand  the  effect  of 
the  plan  amendment,  including  the 
approximate  magnitude  of  the  expected 
reduction.  To  the  extent  any  expected 
reduction  is  not  uniformly  applicable  to 
all  participants,  the  notice  must  either 
identify  the  general  classes  of 
participants  to  whom  the  reduction  is 
expected  to  apply,  or  by  some  other 
method  include  sufficient  information 
to  allow  each  applicable  individual 
receiving  the  notice  to  determine  which 
reductions  are  expected  to  apply  to  that 
individual.  The  information  must  be 
written  in  a  manner  calculated  to  be 
understood  by  the  average  plan 
participant  and  to  apprise  the  applicable 
individual  of  the  significance  of  the 
notice.  The  type  and  amount  of 
information  necessarv'  to  satisf\'  these 
standards  will  vary  depending  on  the 
nature  of  the  change  resulting  from  the 
amendment,  as  described  further  in 
paragraphs  (a)(2)  and  (3)  of  this  Q&A- 
11. 

(2)  Required  narrative — (i)  Reduction 
in  rate  of  future  benefit  accrual.  In  the 
case  of  an  amendment  reducing  the  rate 
of  future  benefit  accrual,  the  notice  must 


include  a  description  of  the  benefit  or 
allocation  formula  prior  to  the 
amendment,  a  description  of  the  benefit 
or  allocation  formula  under  the  plan  as 
amended,  and  the  effective  date  of  the 
amendment. 

(ii)  Reduction  m  early  retirement 
benefit  or  retirement-type  subsidy.  In 
the  case  of  an  amendment  that  reduces 
an  earlv  retirement  benefit  or 
retirement-type  subsidv  (other  than  as  a 
result  of  an  amendment  reducing  the 
rate  of  future  benefit  accrual),  the  notice 
must  describe  how  the  early  retirement 
benefit  or  retirement-type  subsidy  is 
calculated  from  the  accrued  benefit 
before  the  amendment,  how  the  early 
retirement  benefit  or  retirement-type 
subsidy  is  calculated  from  the  accrued 
benefit  after  the  amendment,  and  the 
effective  date  of  the  amendment.  For 
example,  if  for  a  plan  with  a  normal 
retirement  age  of  65,  the  change  is  from 
an  unreduced  normal  retirement  benefit 
at  age  55  to  an  unreduced  normal 
retirement  benefit  at  age  60  for  benefits 
accrued  in  the  future,  with  an  actuarial 
reduction  to  apply  for  benefits  accrued 
in  the  hiture  to  the  extent  that  the  early 
retirement  benefit  begins  before  age  60, 
the  notice  must  state  that  and  specify 
the  factors  that  apply  in  calculating  the 
actuarial  reduction  (e.g.,  a  5%  per  year 
reduction  applies  for  early  retirement 
before  age  60). 

(3)  Additional  required  information— 
(i)  Standard  for  additional  information. 
In  cases  in  which  it  is  not  reasonable  to 
expect  that  the  approximate  magnitude 
of  the  reduction  will  be  reasonably 
apparent  from  the  description  provided 
in  accordance  with  in  paragraph  (a)(2) 
of  this  Q&A-n .  further  information  is 
required.  This  requirement  can  be 
satisfied  by  furnishing  additional 
narrative  information,  as  described  in 
paragraph  (a)(3)(ii)  of  this  Q&A-ll;  by 
furnishing  illustrative  examples,  as 
described  in  paragraph  (a)(3)(iii)  of  this 
Q&A-l  1 :  or  through  a  combination  of 
these. 

(ii)  Additional  narrative  information. 
Further  narrative  explanation  of  the 
effect  of  the  difference  between  the  old 
and  new  formulas  or  benefit  calculation 
may  be  provided  to  make  the 
approximate  magnitude  of  the  reduction 
apparent. 

(iii)  Illustrative  examples — (A) 
Requirement  generally.  In  cases  in 
which  it  is  not  reasonable  to  expect  that 
the  approximate  magnitude  of  the 
reduction  will  be  reasonably  apparent 
from  the  description  provided  in 
accordance  with  in  paragraph  (a)(2)  of 
this  Q&A-ll  (plus  any  additional 
narrative  information  provided  in 
accordance  with  paragraph  (a)(3)(ii)  of 
this  Q&A-ll).  the  notice  must  include 


one  or  more  illustrative  examples 
showing  the  approximate  magnitude  of 
the  reduction  in  the  example.  Thus, 
illustrative  examples  are  required  for  a 
change  from  a  traditional  defined 
benefit  formula  to  a  cash  balance 
formula  or  a  change  that  results  in  a 
period  of  time  during  which  there  are 
no  accruals  (or  minimal  accruals)  with 
regard  to  normal  retirement  benefits  or 
an  early  retirement  subsidy  (a  wear- 
awav  period). 

(B)  Examples  must  bound  the  range  of 
reductions.  Where  an  amendment 
results  in  reductions  that  vary  (as  would 
occur  for  an  amendment  converting  a 
traditional  defined  benefit  formula  to  a 
cash  balance  formula  or  an  amendment 
that  results  in  a  wear-away  period)  .  the 
illustrative  example(s)  provided  in 
accordance  with  this  paragraph 
(a)(3)(iii)  must  show  the  approximate 
range  of  the  reductions.  However,  any 
reductions  that  are  likely  to  occur  in 
only  a  de  minimis  number  of  cases  are 
not  required  to  be  taken  into  account  in 
determining  the  range  of  the  reductions 
if  a  narrative  statement  is  included  to 
that  effect  and  examples  are  provided 
that  show  the  approximate  range  of  the 
reductions  in  other  cases.  Amendments 
for  which  the  maximum  reduction 
occurs  under  identifiable  circumstances, 
with  proportionately  smaller  reductions 
in  other  cases,  may  be  illustrated  by  one 
e.xample  illustrating  the  maximum 
reduction,  with  a  statement  that  smaller 
reductions  also  occur.  Further, 
assuming  that  the  reduction  varies  from 
small  to  large  depending  on  ser\-ice  or 
other  factors,  two  illustrative  examples 
mav  be  provided  showing  the  smallest 
likely  reduction  and  the  largest  likely 
reduction. 

(C)  Assumptions  used  in  examples. 
The  examples  required  under  this 
paragraph  (a)(3)(iii)  are  not  required  to 
be  based  on  any  particular  form  of 
payment  (such  as  a  life  annuity  or  a 
single  sum),  but  may  be  based  on 
whatever  form  appropriately  illustrates 
the  reduction.  The  examples  generally 
may  be  based  on  any  reasonable 
assumptions  (e.g..  assumptions  relating 
to  the  representative  participant's  age, 
vears  of  ser\'ice.  and  compensation, 
along  with  any  interest  rate  and 
mortality  table  used  in  the  illustrations, 
as  well  as  salary  scale  assumptions  used 
in  the  illustrations  for  amendments  that 
alter  the  compensation  taken  into 
account  under  the  plan),  but  the  section 
204(h)  notice  must  identify  those 
assumptions.  However,  if  a  plan's 
benefit  provisions  include  a  factor  that 
varies  over  time  (such  as  a  variable 
interest  rate),  the  determination  of 
whether  an  amendment  is  reasonably 
expected  to  result  in  a  wear-away  period 
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must  be  based  on  the  value  of  the  factor 
applicable  under  the  plan  at  a  time  that 
is  reasonably  close  to  the  date  section 
204(h)  notice  is  provided,  and  any  wear- 
away  period  that  is  solely  a  result  of  a 
future  change  in  the  variable  factor  may 
be  disregarded.  For  example,  to 
determine  whether  a  wear-away  occurs 
as  a  result  of  a  section  204(h) 
amendment  that  converts  a  defined 
benefit  plan  to  a  cash  balance  pension 
plan  that  will  credit  interest  based  on  a 
variable  interest  factor  specified  in  the 
plan,  the  future  interest  credits  must  be 
projected  based  on  the  interest  rate 
applicable  under  the  variable  factor  at 
the  time  section  204(h)  notice  is 
provided. 

(4)  No  false  or  misleading 
information.  A  notice  that  includes 
materially  false  or  misleading 
information  (or  omits  information  so  as 
to  cause  the  information  provided  to  be 
misleading)  does  not  constitute  section 
204(h)  notice. 

(b)  Additional  information  when 
reduction  not  uniform —  [I)  In  general. 
If  an  amendment  by  its  terms  affects 
different  classes  of  participants 
differently  (e.g..  one  new  benefit 
formula  will  apply,  to  Division  A  and 
another  to  Division  B).  then  the 
requirements  of  paragraph  (a)  of  this 
Q&A-ll  apply  separately  with  respect 
to  each  such  general  class  of 
participants.  In  addition,  the  notice 
must  include  sufficient  information  to 
enable  an  applicable  individual  who  is 
a  participant  to  understand  which  class 
he  or  she  is  a  member  of. 

(2)  Option  for  different  section  204(h) 
notices.  If  a  section  204(h)  amendment 
affects  different  classes  of  applicable 
individuals  differently,  the  plan 
administrator  may  provide  to  differently 
affected  classes  of  applicable 
individuals  a  section  204(h)  notice 
appropriate  to  those  individuals.  Such 
section  204(h)  notice  may  omit 
information  that  does  not  apply  to  the 
applicable  individuals  to  whom  it  is 
furnished,  but  must  identify  the  class  or 
classes  of  applicable  individuals  to 
whom  it  is  provided. 

(c)  Examples.  The  following  examples 
illustrate  the  requirements  of  paragraph 
(a)  of  this  Q&A-l  1 .  In  each  example  it 

is  assumed  that  the  notice  is  written  in 
a  manner  calculated  to  be  understood  by 
the  average  plan  participant  and  to 
apprise  the  applicable  individual  of  the 
significance  of  the  notice. 

Example  1.  (i)  Facts.  Plan  A  provides  that 
a  participant  is  entitled  to  a  normal 
retirement  benefit  of  2%  of  the  participant's 
average  pay  over  the  3  consecutive  years  for 
which  the  average  is  the  highest  (highest 
average  pay)  multiplied  by  years  of  service. 
Plan  A  is  amended  to  provide  that,  effective 


January  1,  2004.  the  normal  retirement 
benefit  will  be  2%  of  the  participant's  highest 
average  pay  multiplied  by  years  of  service 
before  the  effective  date,  plus  1%  of  the 
participant's  highest  average  pay  multiplied 
bv  years  of  service  after  the  effective  date. 
The  plan  administrator  provides  notice  that 
states:  "Under  the  Plan's  current  benefit 
formula,  a  participant's  normal  retirement 
benefit  is  2%  of  the  participant's  average  pay 
over  the  3  consecutive  years  for  which  the 
average  is  the  highest  multiplied  by  the 
participants  years  of  service".  This  formula  is 
being  changed  by  a  plan  amendment.  Under 
the  Plan  as  amended,  a  participant's  normal 
retirement  benefit  will  be  the  sum  of  2%  of 
the  participant's  average  pay  over  the  3 
consecutive  years  for  which  the  average  is 
the  highest  multiplied  by  years  of  service 
before  the  effective  date,  plus  1%  of  the 
participant's  average  pay  over  the  3 
consecutive  years  for  which  the  average  is 
the  highest  multiplied  by  the  participant's 
vears  of  service  after  the  effective  date.  This 
change  is  effective  on  [anuary  1.  2004."  The 
notice  does  not  contain  any  additional 
information. 

(ii)  Conclusion.  The  notice  satisfies  the 
requirements  of  paragraph  (a)  of  this  Q&A- 
ll. 

Example  2  (i)  Eacis.  Plan  B  provides  that 
a  participant  is  entitled  to  a  normal 
retirement  benefit  at  age  64  of  2.2%  of  the 
participant's  career  average  pay  times  years 
of  service.  Plan  B  is  amended  to  cease  all 
accruals,  effective  lanuary  1.  2004.  The  plan 
administrator  provides  notice  that  includes  a 
de.scription  of  the  old  benefit  formula,  a 
statement  that  after  December  31.  2003.  no 
participant  will  earn  any  further  accruals, 
and  the  effective  date  of  the  amendment. 

(ii)  Conclusion.  The  notice  satisfies  the  ' 
requirements  of  paragraph  (a)  of  this  Q&.-X- 
11. 

Example  3.  (i)  Facts.  Plan  C  provides  that 
a  participant  is  entitled  to  a  normal 
retirement  benefit  at  age  65  of  2%  of  career 
average  compensation  times  years  of  service 
Plan  C  is  amended  to  provide  that  the  normal 
retirement  benefit  will  be  1%  of  average  pay 
over  the  3  consecutive  years  for  which  the 
average  is  the  highest  times  years  of  ser\ice. 
The  amendment  only  applies  to  accruals  for 
years  of  sen'ice  after  the  amendment,  so  that 
each  employee's  accrued  benefit  is  equal  to 
the  sum  of  the  benefit  accrued  as  of  the 
effective  date  of  the  amendment  plus  the 
accrued  benefit  equal  to  the  new  formula 
applied  to  years  of  service  beginning  on  or 
after  the  effective  fate.  The  plan 
administrator  provides  notice  that  describes 
the  old  and  new  benefit  formulas  and  also 
explains  that  for  an  individual  whose 
compensation  increases  over  the  individual's 
career  such  that  the  individual's  highest  3- 
year  average  exceeds  the  individual's  career 
average,  the  reduction  will  be  less  or  there 
may  be  no  reduction. 

(ii)  Conclusion.  The  notice  satisfies  the 
requirements  of  paragraph  (a)  of  this  Q&A- 
11. 

Example  4.  (i)  Facts.  (A)  Plan  D  is  a 
defined  benefit  pension  plan  under  which 
each  participant  accrues  a  normal  retirement 
benefit,  as  a  life  annuity  beginning  at  the 
normal  retirement  age  of  65,  equal  to  the 


participant's  number  of  years  of  service  times 
1.5  percent  times  the  participant's  average 
pav  over  the  3  consecutive  years  for  which 
the  average  is  the  highest.  Plan  D  provides 
early  retirement  benefits  for  former 
employees  beginning  at  or  after  age  55  in  the 
form  of  an  early  retirement  annuity  that  is 
actuarially  equivalent  to  the  normal 
retirement  benefit,  with  the  reduction  for 
early  commencement  based  on  reasonable 
actuarial  assumptions  that  are  specified  in 
Plan  D.  Plan  D  provides  for  the  suspension 
of  benefits  of  participants  who  continue  in 
emplovment  beyond  normal  retirement  age. 
in  accordance  with  section  203(a)(3)(B)  of 
ERISA  and  regulations  thereunder  issued  by 
the  Department  of  Labor.  The  pension  of  a 
participant  who  retires  after  age  65  is 
calculated  under  the  same  normal  retirement 
benefit  formula,  but  is  based  on  the 
participant's  ser\ice  credit  and  highest  3-year 
pav  at  the  time  of  late  retirement  with  any 
appropriate  actuarial  increases. 

(B)  Plan  D  is  amended,  effective  luly  1. 
2005,  to  change  the  formula  for  all  future 
accruals  to  a  cash  balance  formula  under 
which  the  opening  account  balance  for  each 
participant  on  luh  1.  2005  is  zero, 
hypothetical  pay  credits  equal  to  5  percent  of 
pay  are  credited  to  the  account  thereafter, 
and  hvpothetical  interest  is  credited  monthly 
based  on  the  applicable  interest  rate  under 
section  417(e)(3)  of  the  Internal  Revenue 
Code  at  the  beginning  of  the  quarter  Any 
participant  who  terminates  employment  with 
vested  benefits  can  receive  an  actuarially 
equivalent  annuity  (based  on  the  same 
reasonable  actuarial  assumptions  that  are 
specified  in  Plan  D)  commencing  at  any  time 
after  termination  of  employment  and  before 
the  plan's  normal  retirement  age  of  65.  The 
benefit  resulting  from  the  hypothetical 
account  balance  is  in  addition  to  the  benefit 
accrued  on  lune  30.  2005  (taking  into  account 
onlv  service  and  highest  3-year  pa\  before 
July  30,  2005).  so  that  it  is  reasonably 
expec:ted  that  no  wear-awa\  period  will 
result  from  the  amendment.  The  plan 
administrator  expects  that,  as  a  general  rule, 
depending  on  future  pay  increases  and  future 
interest  rates,  the  rate  of  future  benefit 
accrual  after  the  conversion  is  higher  for 
participants  who  accrue  benefits  before 
approximately  age  50  and  after 
approximately  age  70.  but  is  lower  for 
participants  who  accrue  benefits  between 
approximately  age  50  and  age  70. 

(C)  The  plan  administrator  of  Plan  D 
announces  the  conversion  to  a  cash  balance 
formula  on  May  16.  2005.  The  announcement 
is  delivered  to  all  participants  and  includes 

a  written  notice  that  describes  the  old 
formula,  the  new  formula,  and  the  effective 
date. 

(D)  In  addition,  the  notice  states  that  the 
Plan  D  formula  before  the  conversion 
provided  a  normal  retirement  benefit  equal  to 
the  product  of  a  participant's  number  of  years 
of  ser\-ice  times  1.5  percent  times  the 
participant's  average  pay  over  the  3  years  for 
which  the  average  is  the  highest  (highest  3- 
year  pav).  The  notice  includes  an  example 
showing  the  normal  retirement  benefit  that 
will  be  accrued  after  lune  30,  2005  for  a 
participant  who  is  age  49  with  10  years  of 
service  at  the  time  of  the  conversion.  The 
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plan  administrator  believes  that  such  a 
participant  is  representative  of  the 
participants  wrhose  rate  of  future  benefit 
accrual  will  be  reduced  as  a  result  of  the 
amendment.  The  example  estimates  that,  if 
the  participant  continues  employment  to  age 
65,  the  participant's  normal  retirement 
benefit  for  service  from  age  49  to  age  65  will 
be  $657  per  month  for  life.  The  example 
assumes  that  the  participant's  pay  is  $50,000 
at  age  49.  The  example  states  that  the 
estimated  $657  monthly  pension  accrues 
over  the  16-year  period  from  age  49  to  age  65 
and  that,  based  on  assumed  future  pay 
increases,  this  amount  annually  would  be  9.1 
percent  of  the  participant's  highest  3-year 
pay  at  age  65,  which  over  the  16  years  from 
age  49  to  age  65  averages  0.57  percent  per 
year  times  the  participant's  highest  3-year 
pay.  The  example  also  states  that  the  sum  of 
the  monthly  annuity  accrued  before  the 
conversion  in  the  10-year  period  from  age  39 
to  age  49  plus  the  $657  monthly  annuity 
estimated  to  be  accrued  over  the  16-year 
period  from  age  49  to  age  65  is  $1,235  and 
that,  based  on  assumed  future  increases  in 
pay.  this  would  be  17.1  percent  of  the 
participant's  highest  3-year  pay  at  age  65, 
which  over  the  employee's  career  from  age  39 
to  age  65  averages  0.66  percent  per  year  times 
the  participant's  highest  3-year  pay.  The 
notice  also  includes  two  other  examples  with 
similar  information,  one  of  which  is  intended 
to  show  the  circumstances  in  which  a  small 
reduction  may  occur  and  the  other  of  which 
shows  the  largest  reduction  that  the  plan 
administrator  thinks  is  likely  to  occur.  The 
notice  states  that  the  estimates  are  based  on 
the  assumption  that  pay  increases  annually 
after  June  30,  2005  at  a  4  percent  rate.  The 
notice  also  specifies  that  the  applicable 
interest  rate  under  section  417(e)  for 
hypothetical  interest  credits  after  June  30, 
2005  is  assumed  to  be  6  percent,  which  is  the 
section  417(e)  of  the  Internal  Revenue  Code 
applicable  interest  rate  under  the  plan  for 
2005. 

(ii)  Conclusion.  The  information  in  the 
notice,  as  described  in  paragraph  (i)(C)  of  this 
Example  4.  satisfies  the  requirements  of 
paragraph  (a)(2)  of  this  Q&A-ll  with  respect 
to  applicable  individuals  who  are 
participants.  The  additional  requirements  of 
paragraph  (a)(3)  of  this  Q&A-ll  are  satisfied 
because,  as  noted  in  paragraph  (i)(D)  of  this 
Example  4.  the  notice  describes  the  old 
formula  and  describes  the  estimated  future 
accruals  under  the  new  formula  in  terms  that 
can  be  readily  compared  to  the  old  formula, 
i.e..  the  notice  states  that  the  estimated  S657 
monthly  pension  accrued  over  the  16-year 
period  from  age  49  to  age  65  averages  0.57 
percent  of  the  participant's  highest  3-year 
pav  at  age  65.  "The  requirement  that  the 
examples  include  suffic:ienl  information  to  be 
able  to  determine  the  approximate  magnitude 
of  the  reduction  would  also  be  satisfied  if  the 
notice  instead  directly  stated  the  amount  of 
the  monthly  pension  that  would  have 
accrued  over  the  16-year  period  from  age  49 
to  age  65  under  the  old  formula. 

Example  5.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  4.  except  that,  under  the  plan 
as  in  effect  before  the  amendment,  the  early 
retirement  pension  for  a  participant  who 
terminates  employment  after  age  55  with  at 


least  20  years  of  service  is  equal  to  the 
normal  retirement  benefit  without  reduction 
from  age  65  to  age  62  and  reduced  by  only 
5  percent  per  vear  for  each  year  before  age 
62.  As  a  result,  early  retirement  benefits  for 
such  a  participant  constitute  a  retirement- 
type  subsidy.  The  plan  as  in  effect  after  the 
amendment  provides  an  early  retirement 
benefit  equal  to  the  sum  of  the  early 
retirement  benefit  payable  under  the  plan  as 
in  effect  before  the  amendment  taking  into 
account  only  service  and  highest  3-year  pay 
before  lulv  1,  2005,  plus  an  early  retirement 
annuity  that  is  actuarially  equivalent  to  the 
account  balance  for  service  after  June  30. 
2005.  The  notice  provided  by  the  plan 
administrator  describes  the  old  early 
retirement  annuity,  the  new  early  retirement 
annuity,  and  the  effective  date.  "The  notice 
includes  an  estimate  of  the  early  retirement 
annuity  payable  to  the  illustrated  participant 
for  service  after  the  conversion  if  the 
participant  were  to  retire  at  age  59  (which  the 
plan  administrator  believes  is  a  typical  early 
retirement  age)  and  elect  to  begin  receiving 
an  immediate  early  retirement  annuity.  The 
example  states  that  the  normal  retirement 
benefit  expected  to  be  payable  at  age  65  as 
a  result  of  service  from  age  49  to  age  59  is 
$434  per  month  for  life  beginning  at  age  65 
and  that  the  early  retirement  annuity 
expected  to  be  payable  as  a  result  of  service 
from  age  49  to  age  59  is  $270  per  month  for 
life  beginning  at  age  59.  The  example  states 
that  the  monthly  early  retirement  annuity  of 
$270  is  38  percent  less  than  the  monthly 
normal  retirement  benefit  of  $434,  whereas  a 
15  percent  reduction  would  have  applied 
under  the  plan  as  in  effect  before  the 
amendment.  The  notice  also  includes  similar 
information  for  examples  that  show  the 
smallest  and  largest  reduction  that  the  plan 
administrator  thinks  is  likely  to  occur  in  the 
earlv  retirement  benefit.  The  notice  also 
specifies  the  applicable  interest  rate, 
mortality  table,  and  salary  scale  used  in  the 
example  to  calculate  the  early  retirement 
reductions. 

(ii)  Conclusion.  The  information  in  the 
notice,  as  described  in  paragraphs  (i)(C)  and 
(i)(D)  oi  Example  4  and  paragraph  (i)  of  this 
Example  5.  satisfies  the  requirements  of 
paragraph  (a)  of  this  Q&A-ll  with  respect  to 
applicable  individuals  who  are  participants. 
The  requirements  of  paragraph  (a)(3)  of  this 
Q&A-l  1  are  satisfied  because,  as  noted  in 
paragraph  (i)  of  this  Example  5.  the  notice 
describes  the  early  retirement  subsidy  under 
the  old  formula  and  describes  the  estimated 
earlv  retirement  pension  under  the  new 
formula  in  terms  that  can  be  readily 
compared  to  the  old  formula,  i.e.,  the  notice 
states  that  the  monthly  early  retirement 
pension  of  S270  is  38  percent  less  than  the 
monthly  norma!  retirement  benefit  of  $434, 
whereas  a  15  percent  reduction  would  have 
applied  under  the  plan  as  in  effect  before  the 
amendment.  The  requirements  of  paragraph 
(a)(1)  of  this  Q&A-ll  would  also  be  satisfied 
if  the  notice  instead  directly  stated  the 
amount  of  the  monthly  early  retirement 
pension  that  would  be  payable  at  age  59 
under  the  old  formula. 

Q-12.  What  special  rules  apply  if 
participants  can  choose  between  the  old 
and  new  benefit  formulas? 


A-12.  In  any  cise  in  which  an 
applicable  individual  can  choose 
between  the  benefit  formula  (including 
any  early  retirement  benefit  or 
retirement-type  subsidy)  in  effect  before 
the  section  204(h)  amendment  (old 
formula)  or  the  benefit  formula  in  effect 
after  the  section  204(h)  amendment 
(new  formula),  section  204(h)  notice  has 
not  been  provided  unless  the  applicable 
individual  has  been  provided  the 
information  required  under  Q&A-l  1  of 
this  section,  and  has  also  been  provided 
sufficient  information  to  enable  the 
individual  to  make  an  informed  choice 
between  the  old  and  new  benefit 
formulas.  The  information  required 
under  Q&A-ll  of  this  section  must  be 
provided  by  the  date  otherwise  required 
under  Q&A-9  of  this  section.  The 
information  sufficient  to  enable  the 
individual  to  make  an  informed  choice 
must  be  provided  within  a  period  that 
is  reasonably  contemporaneous  with  the 
date  by  which  the  individual  is  required 
to  make  his  or  her  choice  and  that 
allows  sufficient  advance  notice  to 
enable  the  individual  to  understand  and 
consider  the  additional  information 
before  making  that  choice. 

Q-13.  How  may  section  204(h)  notice 
be  provided? 

A-13.  (a)  A  plan  administrator 
(including  a  person  acting  on  behalf  of 
the  plan  administrator,  such  as  the 
employer  or  plan  trustee)  must  provide 
section  204(h)  notice  through  a  method 
that  results  in  actual  receipt  of  the 
notice  or  the  plan  administrator  must 
take  appropriate  and  necessary 
measures  reasonably  calculated  to 
ensure  that  the  method  for  providing 
section  204(h)  notice  results  in  actual 
receipt  of  the  notice.  Section  204(h) 
notice  must  be  provided  either  in  the 
form  of  a  paper  document  or  in  an 
electronic  form  that  satisfies  the 
requirements  of  paragraph  (c)  of  this 
Q&A-l  3.  First  class  mail  to  the  last 
known  address  of  the  party  is  an 
acceptable  delivery  method.  Likewise, 
hand  delivery  is  acceptable.  However, 
the  posting  of  notice  is  not  considered 
provision  of  section  204(h)  notice. 
Section  204(h)  notice  may  be  enclosed 
with  or  combined  with  other  notice 
provided  by  the  employer  or  plan 
administrator  (for  example,  a  notice  of 
intent  to  terminate  under  title  IV  of 
ERISA),  Except  as  provided  in 
paragraph  (c)  of  this  Q&A-l  3.  a  section 
204(h)  notice  is  deemed  to  have  been 
provided  on  a  date  if  it  has  been 
provided  by  the  end  of  that  day.  When 
notice  is  delivered  by  first  class  mail, 
the  notice  is  considered  provided  as  of 
the  date  of  the  United  States  postmark 
stamped  on  the  cover  in  which  the 
document  is  mailed. 
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(b)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(a)ofthisQ&A-13: 

Example,  (i)  Facts.  Plan  A  is  amended  to 
reduce  significantly  the  rate  of  future  benefit 
accrual  effective  [anuary  1,  2005.  Under 
Q&A-9  of  this  section,  section  204(h)  notice 
is  required  to  be  provided  at  least  45  days 
before  the  effective  date  of  the  amendment. 
The  plan  administrator  causes  section  204(h) 
notice  to  be  mailed  to  all  affected 
participants.  The  mailing  is  postmarked 
November  16.  2004. 

(ii)  Conclusion.  Because  section  204(h) 
notice  is  given  45  days  before  the  effective 
date  of  the  plan  amendment,  it  satisfies  the 
timing  requirement  of  Q&A-9  of  this  section. 

(c)  New  technologies— WGeneral  rule. 
A  section  204(h)  notice  may  be  provided 
to  an  applicable  individual  through  an 
electronic  method  (other  than  an  oral 
communication  or  a  recording  of  an  oral 
communication),  provided  that  all  of  the 
following  requirements  are  satisfied: 

(i)  Either  the  notice  is  actually 
received  by  the  applicable  individual  or 
the  plan  administrator  takes  appropriate 
and  necessary  measures  reasonably 
calculated  to  ensure  that  the  method  for 
providing  section  204(h)  notice  results 
in  actual  receipt  of  the  notice  by  the 
applicable  individual. 

(ii)  The  plan  administrator  provides 
the  applicable  individual  with  a  clear 
and  conspicuous  statement,  in 
electronic  or  non-electronic  form,  that 
the  applicable  individual  has  a  right  to 
request  and  obtain  a  paper  version  of 
the  section  204(h)  notice  without  charge 
and,  if  such  request  is  made,  the 
applicable  individual  is  furnished  with 
the  paper  version  without  charge. 

(iii)  The  requirements  of  this  section 
must  otherwise  be  satisfied.  Thus,  for 
example,  a  section  204(h)  notice 
provided  through  an  electronic  method 
must  be  delivered  on  or  before  the  date 
required  under  Q&A-9  of  this  section 
and  must  satisfy  the  requirements  set 
forth  in  Q&A-ll  of  this  section, 
including  the  content  requirements  and 
the  requirements  that  it  be  written  in  a 
mcinner  calculated  to  be  understood  by 
the  average  plan  participant  and  to 
apprise  the  applicable  individual  of  the 
significance  of  the  notice.  Accordingly, 
when  it  is  not  otherwise  reasonably 
evident,  the  recipient  should  be 
apprised  (either  in  electronic  or  non- 
electronic form),  at  the  time  the  notice 
is  furnished  electronically,  of  the 
significance  of  the  notice. 

(2)  Examples.  The  following  examples 
illustrate  the  requirement  in  paragraph 
(c){l)(i)  of  this  Q&A-13.  In  these 
examples,  it  is  assumed  that  the  notice 
satisfies  the  requirements  in  paragraph 
(c){l)(ii)  and  (iii)  of  this  section.  The 
examples  are  as  follows: 


Example  1.  (i)  Facts.  On  July  1,  2003.  M. 
a  plan  administrator  of  Company  N's  plan, 
sends  notice  intended  to  satisfy  section 
204(h)  of  ERIS.A  to  A.  an  employee  of 
Company  N  and  a  participant  in  the  plan. 
The  notice  is  sent  through  e-mail  to  As  e- 
mail  address  on  Company  N's  electronic 
information  system.  Accessing  Company  N's 
electronic  information  system  is  not  an 
integral  part  of  A's  duties.  M  sends  the  e-mail 
with  a  request  for  a  computer-generated 
notification  that  the  message  was  received 
and  opened.  M  receives  notification 
indicating  that  the  e-mail  was  received  and 
opened  by  A  on  luly  9.  2003. 

(ii)  Conclusion.  \Vith  respect  to  A.  although 
M  has  failed  to  take  appropriate  and 
necessary  measures  reasonably  calculated  to 
ensure  that  the  method  for  providing  section 
204(h)  notice  results  in  actual  receipt  of  the 
notice.  M  satisfies  the  requirement  of 
paragraph  (c)(l)(i)  of  this  Q&A-13  on  [uly  9. 
2003.  which  is  when  A  actually  receives  the 
notice. 

Example  2.  (i)  Facts.  On  August  1.  2003. 
O.  a  plan  administrator  of  Company  P's  plan, 
sends  a  notice  intended  to  satisfy  section 
204(h)  of  ERISA  to  B.  who  is  an  employee  of 
Company  P  and  a  participant  in  Company  P's 
plan.  The  notice  is  sent  through  e-mail  to  B's 
e-mail  address  on  Company  P's  electronic 
information  system.  B  has  the  ability  to 
effectively  access  electronic  documents  from 
B's  e-mail  address  on  Company  P's  electronic 
information  system  and  accessing  the  system 
is  an  integral  part  of  B's  duties. 

(ii)  Conclusion.  Because  access  to  the 
system  is  an  integral  part  of  B's  duties.  O  has 
taken  appropriate  and  necessary  measures 
reasonably  calculated  to  ensure  that  the 
method  for  providing  section  204(h)  notice 
results  in  actual  receipt  of  the  notice.  Thus, 
regardless  of  whether  B  actually  accesses  B's 
email  on  that  date.  O  satisfies  the 
requirement  of  paragraph  (c)(l)(i)  of  this 
Q&A-13  on  August  1.  2003,  with  respect  to 
B. 

(3)  Safe  harbor  in  case  of  consent.  The 
requirement  of  paragraph  (c)(l)(i)  of  this 
Q&A-13  is  deemed  to  be  satisfied  with 
respect  to  an  applicable  individual  if  the 
section  204(h)  notice  is  provided 
electronically  to  an  applicable 
individual,  and — 

(i)  The  applicable  individual  has 
affirmatively  consented  electronically, 
or  confirmed  consent  electronically,  in 
a  manner  that  reasonably  demonstrates 
the  applicable  individual's  ability  to 
access  the  information  in  the  electronic 
form  in  which  the  notice  will  be 
provided,  to  receiving  section  204(h) 
notice  electronically  and  has  not 
withdrawn  such  consent; 

(ii)  The  applicable  individual  has 
provided,  if  applicable,  in  electronic  or 
non-electronic  form,  an  address  for  the 
receipt  of  electronically  furnished 
documents: 

(iii)  Prior  to  consenting,  the 
applicable  individual  has  been 
provided,  in  electronic  or  non-electronic 


form,  a  clear  and  conspicuous  statement 
indicating — 

(A)  That  the  consent  can  be 
withdrawn  at  any  time  without  charge; 

(B)  The  procedures  for  withdrawing 
consent  and  for  updating  the  address  or 
other  information  needed  to  contact  the 
applicable  individual; 

(C)  Any  hardware  and  software 
requirements  for  accessing  and  retaining 
the  documents;  and 

(D)  The  information  required  by 
paragraph  (c)(l)(ii)  of  this  Q&A-13;  and 

(iv)  After  consenting,  if  a  change  in 
hardware  or  software  requirements 
needed  to  access  or  retain  electronic 
records  creates  a  material  risk  that  the 
applicable  individual  will  be  unable  to 
access  or  retain  the  section  204(h) 
notice — 

(A)  The  applicable  individual  is 
provided  with  a  statement  of  the  revised 
hardware  and  software  requirements  for 
access  to  and  retention  of  the  section 
204(h)  notice  and  is  given  the  right  to 
withdraw  consent  without  the 
imposition  of  any  fees  for  such 
withdrawal  and  without  the  imposition 
of  any  condition  or  consequence  that 
was  not  disclosed  at  the  time  of  the 
initial  consent;  and 

(B)  The  requirement  of  paragraph 
(c)(3)(i)  of  this  Q&A-13  is  again 
complied  with. 

Q-14.  What  are  the  consequences  if  a 
plan  administrator  fails  to  provide 
section  204(h)  notice? 

A-14.  (a)  Egregious  failures —  (1) 
Effect  of  egregious  failure  to  provide 
section  204(hl  notice.  Section 
204(h)(6)(A)  of  ERISA  provides  that,  in 
the  case  of  any  egregious  failure  to  meet 
the  notice  requirements  with  respect  to 
any  plan  amendment,  the  plan 
provisions  are  applied  so  that  all 
applicable  individuals  are  entitled  to 
the  greater  of  the  benefit  to  which  they 
would  have  been  entitled  without 
regard  to  the  amendment,  or  the  benefit 
under  the  plan  with  regard  to  the 
amendment.  For  a  special  rule 
applicable  in  the  case  of  a  plan 
termination,  see  QficA-17{h)  of  this 
section. 

(2)  Definition  of  egregious  failure.  For 
purposes  of  section  204(h)  of  ERISA  and 
this  Q&A-14,  there  is  an  egregious 
failure  to  meet  the  notice  requirements 
if  a  failure  to  provide  required  notice  is 
within  the  control  of  the  plan  sponsor 
and  is  either  an  intentional  failure  or  a 
failure,  whether  or  not  intentional,  to 
provide  most  of  the  individuals  with 
most  of  the  information  they  are  entitled 
to  receive.  For  this  purpose,  an 
intentional  failure  includes  any  failure 
to  promptly  provide  the  required  notice 
or  information  after  the  plan 
administrator  discovers  an 
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unintentional  failure  to  meet  the 
requirements.  A  failure  to  give  section 
204(h)  notice  is  deemed  not  to  be 
egregious  if  the  plan  administrator 
reasonably  determines,  taking  into 
account  section  204(h)  of  ERISA,  section 
4980F  of  the  Internal  Revenue  Code. 
these  regulations,  other  administrative 
pronouncements,  and  relevant  facts  and 
circumstances,  that  the  reduction  in  the 
rate  of  future  benefit  accrual  resulting 
from  an  amendment  is  not  significant 
(as  described  in  Q&A-8  of  this  section), 
or  that  an  amendment  does  not 
significantly  reduce  an  early  retirement 
benefit  or  retirement-type  subsidy. 

(3)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (a): 

Example,  (i)  Facts.  Plan  A  is  amended  to 
reduce  significantly  the  rate  of  future  benefit 
accrual  effective  January  1,  2003.  Section 
204(h)  notice  is  required  to  be  provided  45 
days  before  January  1,  2003.  Timely  section 
204(h)  notice  is  provided  to  all  applicable 
individuals  (and  to  each  employee 
organization  representing  participants  who 
are  applicable  individuals),  except  that  the 
employer  intentionally  fails  to  provide 
section  204(h)  notice  to  certain  participants 
until  May  16,  2003. 

(ii)  Ckinclusion.  The  failure  to  provide 
section  204(h)  notice  is  egregious. 
Accordingly,  for  the  period  from  January  1. 
2003  through  June  30,  2003  (which  is  the 
date  that  is  45  days  after  May  16,  2003).  all 
participants  and  alternate  payees  are  entitled 
to  the  greater  of  the  benefit  to  which  they 
would  have  been  entitled  under  Plan  A  as  in 
effect  before  the  amendment  or  the  benefit 
under  the  plan  as  amended. 

(b)  Effect  of  non-egregious  failure  to 
provide  section  204(h)  notice.  If  an 
egregious  failure  has  not  occurred,  the 
amendment  with  respect  to  which 
section  204(h)  notice  is  required  may 
become  effective  with  respect  to  all 
applicable  individuals.  However,  see 
section  502  of  ERISA  for  civil 
enforcement  remedies.  Thus,  where 
there  is  a  failure,  whether  or  not 
egregious,  to  provide  section  204(h) 
notice  in  accordance  with  this  section, 
individuals  may  have  recourse  under 
section  502  of  ERISA. 

(c)  Excise  taxes.  See  section  4980F  of 
the  Internal  Revenue  Code  and  Q&A-15 
of  this  section  for  excise  taxes  that  may 
apply  to  a  failure  to  notify  applicable 
individuals  of  a  pension  plan 
amendment  that  provides  for  a 
significant  reduction  in  the  rate  of 
futiu*  benefit  accrual  or  eliminates  or 
significantly  reduces  an  early  retirement 
benefit  or  retirement-type  subsidy, 
regardless  of  whether  or  not  the  failure 
is  egregious. 

Q-15.  What  are  some  of  the  rules  that 
apply  with  respect  to  the  excise  tax 
under  section  4980F? 


A-15.  (a)  Person  responsible  for 
excise  tax.  In  the  case  of  a  plan  other 
than  a  multiemployer  plan,  the 
employer  is  responsible  for  reporting 
and  paying  the  excise  tax.  In  the  case  of 
a  multiemployer  plan,  the  plan  is 
responsible  for  reporting  and  paying  the 
excise  tax. 

(b)  Excise  tax  inapplicable  in  certain 
cases.  Under  section  4980F(c)(l)  of  the 
Internal  Revenue  Code,  no  excise  tax  is 
imposed  on  a  failure  for  any  period 
during  which  it  is  established  to  the 
satisfaction  of  the  Commissioner  that 
the  employer  (or  other  person 
responsible  for  the  tax)  exercised 
reasonable  diligence,  but  did  not  know 
that  the  failure  existed.  Under  section 
4980F(c)(2)  of  the  Internal  Revenue 
Code,  no  excise  tax  appfies  to  a  failure 
to  provide  section  204(h)  notice  if  the 
employer  (or  other  person  responsible 
for  the  tax)  exercised  reasonable 
diligence  and  corrects  the  failure  within 
30  days  after  the  employer  (or  other 
person  responsible  for  the  tax)  first 
knew,  or  exercising  reasonable  diligence 
would  have  known,  that  such  failure 
existed.  For  purposes  of  section 
4980F(c)(l)  of  the  Internal  Revenue 
Code,  a  person  has  exercised  reasonable 
diligence,  but  did  not  know  that  the 
failiue  existed  if  and  only  if — 

(1)  The  person  exercised  reasonable 
diligence  in  attempting  to  deliver 
section  204(h)  notice  to  applicable 
individuals  by  the  latest  date  permitted 
under  this  section;  and 

(2)  At  the  latest  date  permitted  for 
delivery  of  section  204(h)  notice,  the 
person  reasonably  believes  that  section 
204(h)  notice  was  actually  delivered  to 
each  applicable  individual  by  that  date. 

(c)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(b)ofthisQ&A-15: 

Example,  (i)  Facts.  Plan  A  is  amended  to 
reduce  significantly  the  rate  of  future  benefit 
accrual.  The  employer  sends  out  a  section 
204(h)  notice  to  all  affected  participants  and 
other  applicable  individuals  and  to  any 
employee  organization  representing 
applicable  individuals,  including  actual 
delivery  by  hand  to  employees  at  worksites. 
However,  although  the  employer  exercises 
reasonable  diligence  in  seeking  to  deliver  the 
notice,  the  notice  is  not  delivered  to  any 
participants  at  one  worksite  due  to  a  failure 
of  an  overnight  delivery  service  to  provide 
the  notice  to  appropriate  personnel  at  that 
site  for  them  to  timely  hand  deliver  the 
notice  to  affected  employees.  The  error  is 
discovered  when  the  employer  subsequently 
calls  to  confirm  delivery.  Appropriate  section 
204(h)  notice  is  then  promptly  delivered  to 
all  affected  participants  at  the  worksite. 

(ii)  Conclusion.  Because  the  employer 
exercised  reasonable  diligence,  but  did  not 
know  that  a  failure  existed,  no  excise  tax 
applies,  assuming  that  participants  at  the 
worksite  receive  section  204(h)  notice  within 


30  days  after  the  employer  first  knew,  or 
exercising  reasonable  diligence  would  have 
known,  that  the  failure  occurred. 


Q-16.  How  do  section  4980F  and 
section  204(h)  apply  when  a  business  is 
sold? 

A-16.  (a)  Generally.  Whether  section 
204(h)  notice  is  required  in  connection 
with  the  sale  of  a  business  depends  on 
whether  a  plan  amendment  is  adopted 
that  significantly  reduces  the  rate  of 
future  benefit  accrual  or  significantly 
reduces  an  early  retirement  benefit  or 
retipement-type  subsidy. 

(b)  Examples.  The  following  examples 
illustrate  the  rules  of  this  Q&A-16: 

Example  J.  (i)  Facts.  Corporation  Q 
maintains  Plan  A,  a  defined  benefit  plan  that 
covers  all  employees  of  Corporation  Q, 
including  employees  in  its  Division  M.  Plan 
A  provides  that  participating  employees 
cease  to  accrue  benefits  when  they  cease  to 
be  employees  of  Corporation  Q.  On  January 
1,  2006,  Corporation  Q  sells  all  of  the  assets 
of  Division  M  to  Corporation  R.  Corporation 
R  maintains  Plan  B,  which  covers  all  of  the 
employees  of  Corporation  R.  Under  the  sale 
agreement,  employees  of  Division  M  become 
employees  of  Corporation  R  on  the  date  of 
the  sale  (and  cease  to  be  employees  of 
Corporation  Q),  Corporation  Q  continues  to 
maintain  Plan  A  following  the  sale,  and  the 
employees  of  Division  M  become  participants 
in  Plan  B. 

(ii)  Conclusion.  No  section  204(h)  notice  is 
required  because  no  plan  amendment  was 
adopted  that  reduced  the  rate  of  future 
benefit  accrual.  The  employees  of  Division  M 
who  become  employees  of  Corporation  R 
ceased  to  accrue  benefits  under  Plan  A 
because  their  employment  with  Corporation 
Q  terminated. 

Example  2.  (i)  Facts.  Subsidiary  Y  is  a 
wholly  owned  subsidiary  of  Corporation  S. 
Subsidiary  Y  maintains  Plan  C.  a  defined 
benefit  plan  that  covers  employees  of 
Subsidiary  Y.  Corporation  S  sells  all  of  the 
stock  of  Subsidiary  Y  to  Corporation  T.  At 
the  effective  date  of  the  sale  of  the  stock  of 
Subsidiary  Y,  in  accordance  with  the  sale 
agreement  between  Corporation  S  and 
Corporation  T,  Subsidiary  Y  amends  Plan  C 
so  that  all  benefit  accruals  cease. 

(ii)  Conclusion.  Section  204(h)  notice  is 
required  to  be  provided  because  Subsidiary 
Y  adopted  a  plan  amendment  that 
significantly  reduced  the  rate  of  future 
benefit  accrual  in  Plan  C. 

Example  3.  (i)  Facts.  As  a  result  of  an 
acquisition,  Corporation  U  maintains  two 
plans:  Plan  D  covers  employees  of  Division 
N  and  Plan  E  covers  the  rest  of  the  employees 
of  Corporation  U.  Plan  E  provides  a 
significantly  lower  rate  of  future  benefit 
accrual  than  Plan  D.  Plan  D  is  merged  with 
Plan  E,  and  all  of  the  employees  of 
Corporation  U  will  accrue  benefits  under  the 
merged  plan  in  accordance  with  the  benefit 
formula  of  former  Plan  E. 

(ii)  Conclusion.  Section  204(h)  notice  is 
required. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3.  except  that  the  rate  of  future 
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benefit  accrual  in  Plan  E  is  not  significantly 
lower.  In  addition.  Plan  D  has  a  retirement- 
type  subsidy  that  Plan  E  does  not  have  and 
the  Plan  D  employees'  rights  to  the  subsidy 
under  the  merged  plan  are  limited  to  benefits 
accrued  before  the  merger. 

(ii)  Conclusion.  Section  204(h)  notice  is 
required  for  any  participants  or  beneficiaries 
for  whom  the  reduction  in  the  r.etirement- 
tvpe  subsidy  is  significant  (and  for  any 
employee  organization  representing  such 
participants). 

Example  5.  (i)  Facts.  Corporation  V 
maintains  several  plans,  including  Plan  F. 
which  covers  employees  of  Division  P.  Plan 
F  provides  that  participating  employees  cease 
to  accrue  further  benefits  under  the  plan 
when  they  cease  to  be  employees  of 
Corporation  V.  Corporation  V  sells  all  of  the 
assets  of  Division  P  to  Corporation  VV.  which 
maintains  Plan  G  for  its  employees.  Plan  G 
provides  a  significantly  lower  rate  of  future 
benefit  accrual  than  Plan  F.  Plan  F  is  merged 
with  Plan  G  as  part  of  the  sale,  and 
employees  of  Division  P  who  become 
employees  of  Corporation  W  will  accrue 
benefits  under  the  merged  plan  in  accordance 
with  the  benefit  formula  of  former  Plan  G. 

(ii)  Conclusion.  No  section  204(h)  notice  is 
required  because  no  plan  amendment  was 
adopted  that  reduces  the  rate  of  future  benefit 
accrual  or  eliminates  or  significantly  reduces 
an  early  retirement  benefit  or  retirement-type 
subsidy.  Under  the  terms  of  Plan  F  as  in 
effect  prior  to  the  merger,  employees  of 
Division  P  cease  to  accrue  any  further 
benefits  (including  benefits  with  respect  to 
early  retirement  benefits  and  any  retirement- 
type  subsidy)  under  Plan  F  after  the  date  of 
the  sale  because  their  employment  with 
Corporation  V  terminated. 

Q-17.  How  are  amendments  to  cease 
accruals  and  terminate  a  plan  treated 
under  section  4980F  of  the  Internal 
Revenue  Code  and  section  204(h)  of 
ERISA? 

A-17.  (a)  General  ru/e— (1)  Rule.  An 
amendment  providing  for  the  cessation 
of  benefit  accruals  on  a  specified  future 
date  and  for  the  termination  of  a  plan  is 
subject  to  section  4980F  of  the  Internal 
Revenue  Code  and  section  204(h)  of 
ERISA. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  paragraph  (a)(1)  of 
thisQ&A-17: 

Example,  (i)  Facts.  An  employer  adopts  an 
amendment  that  provides  for  the  cessation  of 
benefit  accruals  under  a  defined  benefit  plan 
on  December  31.  2003.  and  for  the 
termination  of  the  plan  pursuant  to  title  IV 
of  ERISA  as  of  a  proposed  termination  date 
that  is  also  December  31.  2003.  .\s  part  of  the 
notice  of  intent  to  terminate  required  under 
title  IV  in  order  to  terminate  the  plan,  the 
plan  administrator  gives  section  204(h) 
notice  of  the  amendment  ceasing  accruals, 
which  states  that  benefit  accruals  will  cease 
"on  December  31.  2003."  However,  because 
all  the  requirements  of  title  IV  for  a  plan 
termination  are  not  satisfied,  the  plan  cannot 
be  terminated  until  a  date  that  is  later  than 
December  31.  2003. 


(ii)  Conclusion.  Nonetheless,  because 
section  204(h)  notice  was  given  stating  that 
the  plan  was  amended  to  cease  accruals  on 
December  31.  2003.  section  204(h)  does  not 
prevent  the  amendment  to  cease  accruals 
from  being  effective  on  December  31.  2003. 
The  result  would  be  the  same  had  the  section 
204(h)  notice  informed  the  participants  that 
the  plan  was  amended  to  provide  for  a 
proposed  termination  date  of  December  31, 
2003  and  to  provide  that  "benefit  accruals 
will  cease  on  the  proposed  termination  date 
whether  or  not  the  plan  is  terminated  on  that 
date."  However,  neither  section  4980F  of  the 
Internal  Revenue  Code  nor  section  204(h)  of 
ERIS.^  would  be  satisfied  with  respect  to  the 
December  31,  2003  effective  date  if  the 
section  204(h)  notice  had  merely  staled  that 
benefit  accruals  would  cease  "on  the 
termination  date"  or  "on  the  proposed 
termination  date." 

(3)  Additional  requirements  under 
title  IV  of  ERISA.  See  29  CFR 
4041.23(b)(4)  and  4041.43fb)(5)  for 
special  rules  applicable  to  plans 
terminating  under  title  IV  of  ERISA. 

(b)  Terminations  in  accordance  with 
title  I\'  of  ERISA.  A  plan  that  is 
terminated  in  accordance  with  title  IV  of 
ERISA  is  deemed  to  have  satisfied 
section  4980F  of  the  Internal  Revenue 
Code  and  section  204(h)  of  ERISA  not 
later  than  the  termination  date  (or  date 
of  termination,  as  applicable) 
established  under  section  4048  of 
ERISA.  Accordingly,  neither  section 
4980F  of  the  Internal  Revenue  Code  nor 
section  204(h)  of  ERISA  would  in  any 
event  require  that  any  additional 
benefits  accrue  after  the  effective  date  of 
the  termination. 

(c)  Amendment  effective  before 
termination  date  of  a  plan  subject  to 
title  IV  of  ERISA.  To  the  extent  that  an 
amendment  providing  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual  or  a  significant  reduction  in  an 
early  retirement  benefit  or  retirement- 
type  subsidy  has  an  effective  date  that 
is  earlier  than  the  termination  date  (or 
date  of  termination,  as  applicable) 
established  under  section  4048  of 
ERISA,  that  amendment  is  subject  to 
section  4980F  of  the  Internal  Revenue 
Code  and  section  204(h)  of  ERISA. 
Accordingly,  the  plan  administrator 
must  provide  section  204(h)  notice 
(either  separately,  with,  or  as  part  of  the 
notice  of  intent  to  terminate)  with 
respect  to  such  an  amendment, 

Q-18.  What  is  the  effective  date  of 
section  4980F  of  the  Internal  Revenue 
Code,  section  204(h)  of  ERISA,  as 
amended  by  EGTRRA.  and  these 
regulations? 

A-18.  (a)  Statutory^  effective  date—[1) 
General  rule.  Section  4980F  of  the 
Internal  Revenue  Code  and  section 
204(h)  of  ERISA,  as  amended  by 
EGTRRA,  apply  to  plan  amendments 


taking  effect  on  or  after  June  7.  2001 
(statutor>'  effective  date),  which  is  the 
date  of  enactment  of  EGTRRA. 

(2)  Transition  rule.  For  amendments 
applying  after  the  statutory'  effective 
date  in  paragraph  (a)(1)  of  this  Q&A-18 
and  prior  to  the  regulatory  effective  date 
in  paragraph  (c)  of  this  Q&A-18,  the 
requirements  of  section  4980F(e)(2)  and 
(3)  of  the  Internal  Revenue  Code  and 
section  204(h)  of  ERISA,  as  amended  by 
EGTRRA.  are  treated  as  satisfied  if  the 
plan  administrator  makes  a  reasonable, 
good  faith  effort  to  comply  with  those 
requirements. 

(3)  Special  notice  rule — (i)  In  general. 
Notwithstanding  Q&A-9  of  this  section, 
section  204(h)  notice  is  not  required  by 
section  4980F(e)  of  the  Internal  Revenue 
Code  or  section  204(h)  of  ERISA,  as 
amended  by  EGTRR.^,  to  be  provided 
prior  to  September  7,  2001  (the  date  that 
is  three  months  after  the  date  of 
enactment  of  EGTRR.^). 

(ii)  Reasonable  notice.  The 
requirements  of  section  4980F  of  the 
Internal  Revenue  Code  and  section 
204(h)  of  ERISA,  as  amended  by 
EGTRRA.  do  not  apply  to  any  plan 
amendment  that  takes  effect  on  or  after 
June  7,  2001  if.  before  April  25.  2001. 
notice  was  provided  to  participants  and 
beneficiaries  adversely  affected  by  the 
plan  amendment  (and  their 
representatives)  which  was  reasonably 
expected  to  notif\  them  of  the  nature 
and  effective  date  of  the  plan 
amendment.  For  purposes  of  this 
paragraph  (a)(3)(ii).  notice  that  complies 
with  §1.411(d)-6  of  this  chapter,  as  it 
appeared  in  the  April  1.  2001  edition  of 
26  CFR  part  1 .  is  deemed  to  be  notice 
which  was  reasonably  expected  to 
notif\'  participants  and  beneficiaries 
adversely  affected  by  the  plan 
amendment  (and  their  representatives) 
of  the  nature  and  effective  date  of  the 
plan  amendment. 

(b)  Amendments  taking  effect  prior  to 
June  7,  2001.  For  rules  applicable  to 
amendments  taking  effect  prior  to  June 
7.  2001.  see  §1.411(d)-6  of  this  chapter, 
as  it  appeared  in  the  April  1.  2001 
edition  of  26  CFR  part  1. 

(c)  Regulatory  effective  date.  Q&A-l 
through  Q&A-is  of  this  section  apply  to 
amendments  taking  effect  on  or  after  the 
date  that  is  120  days  after  publication  of 
final  regulations  under  this  section 
(regulator^'  effective  date). 

Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue. 
IFR  Doc.  02-9529  Filed  4-22-02;  8:45  ami 
BILLmC  CODE  ««3(M)1-P 


19728 


Federal  Register /Vol.  67,  No.  78 /Tuesday.  April  23,  2002  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-02-O43] 

RIN2115-AA97 

Safety  Zone;  Town  of  Branford  Annual 
Fireworks,  Branford,  CT 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Town  of  Branford  Annual  Fireworks 
Display,  in  Branford  Harbor,  Branford, 
CT.  This  action  is  necessar\'  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event.  This  action  is 
intended  to  restrict  vessel  traffic  in  a 
portion  of  Branford  Harbor. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  23.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Events, 
Coast  Guard  Group/Marine  Safety  Office 
Long  Island  Sound,  Command  Center. 
120  Woodward  Ave.,  New  Haven,  CT 
06512.  Coast  Guard  Group/Marine 
Safety  Office  Long  Island  Sound 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Group/MSO  Long  Island  Sound,  New 
Haven,  CT.  between  7:30  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Boatswain's  Mate  Second  Class  (BM2) 
Ryan  Peebles.  Group  Operations  Petty 
Officer,  Coast  Guard  Group/MSO  Long 
Island  Sound  at  (203)468-4408. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGDOl-02-0431, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
conunent.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 


comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Group/MSO  Long  Island  Sound  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  estabfish 
a  temporary  safety  zone  for  the  Town  of 
Branford  Annual  Fireworks  Display  in 
Branford  Harbor.  The  proposed  safety 
zone  is  needed  to  protect  boaters  from 
the  hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area.  This 
proposed  safety  zone  would  cover  the 
minimum  area  needed  and  impose  the 
minimum  restrictions  necessary  to 
ensure  the  protection  of  all  vessels. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
TowTi  of  Branford  Annual  Fireworks 
Display  held  in  Branford  Harbor, 
Branford,  CT.  This  event  will  be  held  on 
lune  22,  2002.  In  the  event  of  inclement 
weather,  the  event  will  be  held  on  June 
23,  2001.  The  proposed  safety  zone 
would  be  in  effect  from  8:45  p.m.  until 
9:45  p.m.  on  the  date  of  the  event.  The 
proposed  safety  zone  would  encompass 
all  waters  of  Branford  Harbor  within  a 
600-foot  radius  of  approximate  position 
4n5'30''  N.  072'49'20"  W  (NAD  1983). 

Public  notifications  would  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners  and  Marine  Information 
Broadcasts.  Marine  traffic  would  be 
allowed  to  transit  around  the  safety 
zone  at  all  times.  Vessels  would  not  be 
precluded  from  mooring  at  or  getting 
underway  from  recreational  or 
commercial  piers  in  the  vicinity  of  the 
zone.  No  vessel  would  be  permitted  to 
enter  the  safety  zone  without 
permission  from  the  Captain  of  the  Port, 
Long  Island  Sound. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3{f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 


Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  106  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  proposed  safety  zone  would 
temporarily  close  a  portion  of  Branford 
Harbor  to  vessel  traffic.  However,  the 
impact  of  this  proposed  rule  is  expected 
to  be  minimal  for  the  following  reasons: 
the  event  is  of  limited  duration;  vessels 
would  not  be  precluded  from  getting 
underway,  or  mooring  at,  public  or 
private  facilities  in  the  vicinity  of  the 
event;  advance  advisories  would  be 
made  to  the  maritime  community;  and 
marine  traffic  would  be  permitted  to 
still  transit  around  the  zone  during  the 
event. 

The  projected  size  of  this  proposed 
safety  zone  was  determined  using 
National  Fire  Protection  Association 
standards  and  the  Captain  of  the  Port 
Long  Island  Sound  Standing  Orders  for 
6-inch  mortars  fired  from  a  barge, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Branford 
Harbor  during  the  time  this  zone  is 
activated.  This  proposed  safety  zone 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  the 
event  is  of  limited  duration;  vessels 
would  not  be  precluded  from  getting 
underway,  or  mooring  at,  public  or 
private  facilities  in  the  vicinity  of  the 
event;  advance  advisories  would  be 
made  to  the  maritime  community;  and 
marine  traffic  would  be  permitted  to 
transit  around  the  zone  during  the 
event. 

If  you  think  that  your  business, 
organization,  or  governmental 
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jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  to  the  address 
under  ADDRESSES  explaining  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
thev  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Boatswain's 
Mate  Second  Class  (BM2)  Ryan  Peebles. 
Operations  Petty  Officer,  Coast  Guard 
Group/MSO  Long  Island  Sound  at  (203) 
468-4408. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator*'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  concern 
an  environmental  risk  to  health  or  risk 
to  safety  that  may  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulaton,-  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  envirorunental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  proposed 


rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  proposed  rule  fits  paragraph  34(g) 
as  it  establishes  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1 .  The  authoritv  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.0"5-l(g),  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

2.  From  8:45  p.m.  June  22.  2002 
through  9:45  p.m.  lune  23.  2002.  add 
temporary  §  165,T01-043  to  read  as 
follows: 

§165.101-043    Safety  Zone:  Town  of 
Branford  Annual  Fireworks  Display, 
Branford.  CT. 

(a)  Location.  The  following  area  is  a 
safetv  zone:  All  waters  of  Branford 
Harbor  within  a  600-foot  radius  of 
approximate  position  41  "'15'30"  N. 
072"49'20"  W  (NAD  1983), 

(b)  Enforcement  period.  This  safety 
zone  will  be  enforced  from  8:45  p.m.  to 
9:45  p.m.  lune  22.  2002.  In  case  the 
event  is  postponed  because  of  inclement 
weather,  the  zone  will  enforced  instead 
during  the  same  hours  on  lune  23,  2002. 

(c)  Regulations.  (1 1  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port. 
Long  Island  Sound. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  bv  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  .^pril  3.  2002. 
).|.  Coccia, 

Captain.  I'.  S  Coast  Guard.  Captain  of  the 
Port.  Long  Island  Sound. 
|FR  Doc.  02-9938  Filed  4-22-02;  8:45  am] 
BILLING  CODE  4910-1»-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  247-0322b;  FRL-715ft-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  the  emission  of 
volatile  organic  compounds  (VOC)  from 
the  transfer  of  gasoline  into  stationary 
storage  containers  and  from  gasoline 
bulk  plants  and  terminals.  We  are 
proposing  to  approve  local  rules  that 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  be  received  by  May  23.  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  C A  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Environmental  Protection  Agency.  Air 

Docket  (6102).  Ariel  Rios  Building, 

1200  Peimsylvania  Avenue.  NW., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento.  CA  95814. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court.  Monterey.  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4). 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947^118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  the 
local  MBUAPCD  Rules  418  and  419.  In 
the  Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  these  SIP  revisions  are  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 


rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  rule. 

Dated;  February  15,  2002. 
Wayne  Nastri. 

Regional  Administrator.  Region  IX. 
|F"R  Doc,  02-9787  Filed  4-22-02:  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  151 
[USCG-1 999-511 7] 
RIN2115-AF77 

Barges  Carrying  Bulk  Liquid 
Hazardous  Material  Cargoes 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  withdrawal. 

SUMMARY:  The  Coast  Guard  is 
withdrawing  its  advance  notice  of 
proposed  rulemaking  concerning  barges 
carrying  bulk  liquid  hazardous  material 
cargoes  in  order  to  focus  its  resources  on 
rulemakings  that  more  closely  affect 
homeland  security. 

DATES:  The  advance  notice  of  proposed 
rulemaking  is  withdrawn  on  April  23, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Felleisen,  Hazardous  Materials 
Standards  Division.  Coast  Guard, 
telephone  202-267-0085. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  9.  1999,  we  published 
an  advance  notice  of  proposed 
rulemaking  entitled  "Barges  Carrying 
Bulk  Liquid  Hazardous  Material 
Cargoes"  in  the  Federal  Register  (64  PR 
48976).  We  requested  comments  on  the 
type  and  scope  of  any  necessary 
revisions  to  regulations  affecting  barges 
carrying  bulk  hazardous  material 
cargoes. 

Withdrawal 

In  the  wake  of  the  September  2001 
terrorist  attacks  on  the  United  States, 
the  Coast  Guard  has  had  to  reevaluate 
all  of  its  on-going  rulemakings  to  better 
focus  on  those  affecting  homeland 
security.  We  have  decided  to  withdraw 
this  project,  as  well  as  all  other  projects 


not  directly  related  to  homeland 
security  that  we  do  not  expect  to  take 
significant  action  on  during  the  coming 
year.  All  comments  and  documents 
received  in  this  docket  will  be  available 
for  use  in  future  rulemakings. 

This  action  is  taken  under  the 
authority  of  33  U.S.C.  1903,  46  U.S.C. 
3703,  49  CFR  1.46. 

Dated:  April  15,  2002. 
Joseph  J.  Angelo, 

Director  of  Standards.  Marine  Safety,  Security 
and  Environmental  Protection . 
(FR  Doc.  02-9837  Filed  4-22-02:  8:45  am] 
BILUNG  CODE  4910-1 5-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 

[Docket  No.  02-07] 

Financial  Responsibility  Requirements 
for  Nonperformance  of 
Transportation — Discontinuance  of 
Self-Insurance  and  the  Sliding  Scale, 
and  Guarantor  Limitations 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  proposes  to  eimend  its 
procedures  for  establishing  passenger 
vessel  financial  responsibility  for 
nonperformance  of  transportation.  The 
proposed  rule  eliminates  the  availability 
of  self-insurance,  limits  those  who  can 
provide  a  guaranty,  and  discontinues 
the  use  of  a  sliding  scale  for  required 
coverage  of  unearned  passenger  revenue 
("UPR"). 

DATES:  Submit  an  original  and  15  copies 
of  comments  (paper),  or  e-mail 
comments  as  an  attachment  in 
WordPerfect  8,  Microsoft  Word  97,  or 
earlier  versions  of  these  applications,  no 
laterthanMay  23.  2002. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Bryant 
L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW,  Room  1046, 
Washington,  DC  20573-0001,  E-mail: 
secretary@finc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  L.  Kusimioto,  Director,  Bureau  of 
Consumer  Complaints  and  Licensing, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW,  Room  970, 
Washington,  DC  20573-0001,  202-523- 
5787.  E-mail:  sandrak@fmc.gov. 
SUPPLEMENTARY  INFORMATION:  Section  3. 
Pub.  L.  89-777,  46  U.S.C.  app.  817e, 
("section  3")  ^  requires  passenger  vessel 


'  Section  3  provides,  in  pertinent  part: 
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operators  ("PVOs")^  to  establish  their 
financial  responsibility  to  indemnify 
passengers  for  nonperformance  of 
transportation.  The  Commission's 
implementing  regulations  at  46  CFR  part 
540.  subpart  A.  currently  require  PVOs 
to  evidence  financial  responsibility  by 
means  of  self-insurance,  guaranty, 
escrow  arrangement,  surety  bond, 
insurance  policy,  or  combination 
thereof.  Financial  responsibility  must  be 
established  in  the  amount  of  at  least 
110%  of  the  PVO's  highest  unearned 
passenger  revenue  ("UPR")  '  over  the 
most  recent  two-year  period,  subiert  to 
a  $15  million  maximum  for  those  PVOs 
establishing  financial  responsibility  by 
means  other  than  self-insurance  or 
escrow  agreement.  However,  those 
PVOs  not  qualif\'ing  by  self-insurance 
may  elect  to  use  a  sliding  scale  formula 
to  compute  the  amount  of  financial 
responsibility  required,  if  they  can 
establish  five  years  operational 
experience  in  the  U.S.  trades  with  a 
satisfactorv'  explanation  of  any  claim  for 
nonperformance.  Self-insuring  PVOs 
must  establish  net  worth  equal  to  at 
least  110%  of  UPR. 

Recent  bankruptcies  of  several  PVOs, 
coupled  with  the  experience  of 
passengers  in  receiving  payment  in 
satisfaction  of  claims,  have  caused  the 
Commission  to  re-evaluate  its  rules 
governing  PVO  coverage  for 
nonperformance.  During  the  past  fifteen 
months,  the  following  cruise  lines 
embarking  passengers  from  U.S.  ports 
ceased  operations:  Premier  Cruise 
Operations  Ltd.,  Commodore/Crown 
Cruise  Lines.  Cape  Canaveral  Cruise 
Lines,  Inc.,  and  American  Classic 
Voyages  Company  ("AMCV")"*.  All  but 


(a)  No  person  in  the  United  States  shall  arrange, 
offer,  advertise,  or  provide  passage  on  a  vessel 
having  berth  or  stateroom  accommodations  for  fifty 
or  more  passengers  and  which  is  to  embark 
passengers  at  United  .States  ports  without  there  first 
having  been  filed  with  the  Federal  Maritime 
Commission  such  information  as  the  Commission 
may  deem  necessary  to  establish  the  financial 
responsibility  of  the  person  arranging,  offering, 
advertising,  or  providing  such  transportation,  or.  in 
lieu  thereof,  a  copy  of  a  bond  or  other  security,  in 
such  form  as  the  Commission,  by  rule  or  regulation, 
mav  require  and  accept,  for  indemnification  of 
passengers  for  nonperformance  of  the 
transportation. 

^  For  the  purposes  of  section  3.  a  PVO  is 
considered  to  be  any  person  in  the  United  States 
that  arranges,  offers,  advertises  or  provides  passage 
on  a  vessel  having  berth  or  stateroom 
accommodations  for  fifty  or  more  pas.sengers  and 
which  embarks  passengers  at  U.S.  ports. 

'  UPR  means  "passenger  revenue  received  for 
water  transportation  and  all  other  accommodations, 
services,  and  facilities  relating  thereto  not  yet 
performed."  (46  CFR  §  540.2(i)). 

*  Currently,  the  Delta  Queen  Steamboat  Co.  does 
provide  limited  service  via  the  operations  of  the 
DELTA  QUEEN  and  the  MISSISSIPPI  QUEEN.  This 
service  is  covered  by  an  approved  escrow 
agreement. 


Cape  Canaveral  filed  for  bankruptcy- 
After  ceasing  operations.  Cape 
Canaveral  provided  reimbursement  to 
passengers. 

Even  though  passengers  with  tickets 
on  Premier  and  Commodore 
experienced  delays  in  being 
reimbursed, 5  they  ultimately  were 
protected  by  surety  bonds  under  the 
Commission's  PVO  program.  AMCV, 
however,  had  evidenced  its  financial 
responsibility  by  means  of  the  self- 
insurance  provisions  of  the 
Commission's  rules  (46  CFR  540. 5(d]). 
Its  passengers  were  limited  to 
reimbursement  by  credit  card 
companies,  third  party  travel  insurance 
the  passenger  had  purchased,''  or  by 
filing  a  proof  of  claim  with  the 
appropriate  bankruptcy  court. 
Unfortunately,  it  appears  that  many  of 
AMCV's  passengers  will  receive  little 
reimbursement. 

Although  self-insurers  currently  are 
required  to  submit  quarterly  and  annual 
balance  sheets  and  income  statements, 
by  the  time  such  data  are  received. 
financial  and  economic  conditions 
could  change  substantially." 
Historically,  self-insurers  under  the 
Commission's  program  typically  are 
those  with  the  greatest  financial 
vulnerabilitv'."  Consequently,  self- 
insurance  presents  significantly  greater 
risk  to  passengers  than  other  methods 
available  to  PVOs  to  demonstrate  the 
required  evidence  of  financial 
responsibility. 

During  the  1990s,  the  Commission 
raised  the  question  of  continuing  to 
allow  PVO  self-insurance  on  a  number 
of  occasions.^  Prior  to  1993,  the 


'  Premier's  surety  began  payments  late  in  the 
summer  of  2001.  ajmosl  a  year  after  its  bankruptcy, 
and  Commodores  began  paying  claims  the  first 
week  of  lanuar%  2002.  slightly  more  than  a  year 
after  its  bankruptcy. 

''Often  cancellation  insurance  is  offered  by  both 
the  cruise  line  itself  and  by  various  third  party 
msurers.  Not  a-1!  policies  include  coverage  in  the 
event  of  bankruptcy 

"The  financial  information  submitted  by  AMCV 
for  the  quarter  ending  |une  30,  2001.  was  submitted 
on  August  30,  2001.  This  data  showed  AMCV's  net 
worth  clearly  exceeding  that  required  by 
Commission  rules  for  self-insurers.  Data  for  the 
quarter  ending  September  30.  2001  had  not  been 
submitted  by  the  time  AMCV  filed  for  bankrtiptcy 
on  October  19.  2001. 

"Financial  data  for  the  two  private  PVOs 
presently  establishing  coverage  under  the 
Commission's  self-insurance  criteria  show  both 
companies  operating  with  substantially  less  than 
positive  net  working  capital  The  f Commission 
currentlv  is  working  with  each  of  these  PVOs  to 
establish  a  more  acceptable  form  of  financial 
coverage 

«  Docket  No.  90-1 ,  Security  for  the  Protection  of 
the  Public,  Maximum  Required  Performance 
Amount:  Proposed  Rule,  5.S  FR  1850  (|anuar>  19. 
19901;  Final  Rule.  55  FR  34564  (August  23.  1990); 
Correction.  55  FR  35983  (September  4.  19901 

Fact  Finding  Investigation  No.  19.  Passenger 
Vessel  Financial  Responsibility  Requirements, 


Commission  required  that  a  self- 
insuring  PVO  maintain  both  net  worth 
and  working  capital  in  an  amount 
exceeding  their  UPR  by  110%.  Effective 
Februarv-  1.  1993.  the  Commission 
eliminated  the  working  capital 
requirement,  instead  requiring  at  least 
five  years  of  operation  in  the  U.S.  trades 
with  a  satisfacton.'  explanation  of  any 
claims  for  nonperformance  of 
transportation,  along  with  the  necessar)' 
net  worth.'"  The  Commission's  recent 
experiences,  particularly  with  AMCV. 
indicate  that  length  of  operations  and 
net  worth  are  not  sufficient  criteria  to 
insure  the  necessary  protection  to  the 
passenger  public. 

One  of  the  more  serious  criticisms  of 
self-insurance  is  the  virtual 
impossibility  of  protecting  passengers 
when  an  operator  begins  to  show 
financial  problems.  Once  its  financial 
situation  begins  to  deteriorate,  a  self- 
insuring  PVO  may  not  be  able  to  obtain 
a  surety  bond  or  a  guaranty.  Typically, 
to  provide  coverage  in  such  a  situation 
a  bond  issuer  would  require,  in  addition 
to  the  bond  premium,  secure,  liquid 
collateral  in  an  amount  close  to.  if  not 
equal  to.  the  face  amount  of  the  bond. 
Providing  such  collateral,  or  even 
depositing  UPR  into  an  escrow 
agreement,  could  cause  the  demise  of  a 
PVO  that  is  experiencing  financial 
problems.  Similarly,  for  the  Commission 
to  revoke  the  PVO's  self-insurance 
certificate  under  such  circumstances 
increases  the  risk  that  the  PVO  would  be 
forced  into  bankruptcy,  thus  causing  the 
verv"  nonperformance  the  Commission 
seeks  to  prevent. 

The  Commission  also  has  considered 
recent  developments  impacting  its 
passenger  vessel  operator  financial 
responsibility  program.  Those 


Order  of  Investigation,  55  FR  34610  (August  23. 
1990). 

Docket  No.  91-32,  Passenger  Vessel  Financial 
Responsibility  Requirements  for  Indemnification  of 
Passengers  for  Nonperformance  of  Transportation — 
Advance  .\otice  of  Proposed  Rulemaking  and 
\otice  o/Znguin-.  56  FR  40586  (August  15.  1991), 

Docket  No.  92-19,  Revision  of  Financial 
Responsibility  Requirements  for  Nonperformance  of 
Transportation:  Proposed  Rule,  57  FR  19097  (May 
4,  1992);  Final  Rule.  57  FR  41887  (September  14, 
1992). 

Docket  No.  92-50.  Financial  Responsibility 
Requirements  for  Nonperformance  of 
Transportation — Revision  of  Self-Insurance 
Qualification  Standards:  Proposed  Rule.  57  FR 
47830  (October  20.  1992);  Final  Rule,  57  FR  62479 
(December  31.  1992). 

Docket  No.  94-06,  Financial  Responsibility 
Requirements  for  Nonperformance  of 
Transportation:  Proposed  Rule.  59  FR  15149  (March 
31.  1994);  Further  Proposed  Rule.  61  33059  ()une 
26.  1996). 

Docket  No  94-21.  Inquiry  into  Alternative  Forms 
of  Financial  Responsibility  for  Nonperformance  of 
Transportation.  59  FR  52133  (October  26.  1994) 

'"Docket  No.  92-50.  supra. 
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developments  include  recent  cruise  line 
bankruptcies;  the  aftermath  of  the 
events  of  September  11,  2001:  the 
current  economic  uncertainty  and  its 
effect  on  sales  of  cruises:  and  the 
impending  deployment  of  a  substantial 
increase  in  cruise  ship  capacity.  These 
developments,  combined  with  the 
financial  condition  of  current  self- 
insurers,  inevitably  lead  to  the 
conclusion  that  self-insurance  is  an 
inadequate  method  of  protecting 
passengers  for  non-performance. 

Additionally,  the  Commission 
occasionally  has  approved  guarantors 
using  the  same  financial  standards  as  for 
self-insurers,  i.e.  net  worth.  As  with  self- 
insurers,  the  Commission  finds  those 
requirements  inadequate  for  guarantors, 
and  proposes  to  modify  its  guaranty 
requirements  to  limit  guarantors  to 
Protection  and  Indemnity  Associations 
with  substantial  assets,  reserves  and 
reinsurance  to  protect  covered  PVOs. 

Further,  the  current  sliding  scale 
formula  provides  for  reduced  coverage, 
the  amount  of  which  is  not  based  on 
financial  criteria.  There  is  no 
requirement  for  a  fixed  amount  under 
the  sliding  scale  provisions.  As  a  result, 
the  current  formula  reduces  the  required 
financial  coverage  to  levels  the 
Commission  now  believes  are 
inadequate,  in  light  of  recent 
developments. 

Accordingly,  the  Commission  is 
proposing  to  amend  its  rules  to 
eliminate  self-insurance  as  an 
acceptable  method  of  evidencing 
financial  responsibility  under  section  3 
of  Pub.  L.  89-777.  In  addition,  the 
proposed  rule  would  eliminate  the 
reduced  coverage  requirements  under 
the  Commission's  sliding  scale  formula. 
If  made  final,  all  PVOs  who  are  self- 
insurers  or  who  use  the  sliding  scale 
would  be  required  to  obtain  coverage 
that  comports  with  the  Commission's 
new  rules. 

The  proposed  rule  contains  no 
additional  information  collection  or 
record  keeping  requirements  and  need 
not  be  submitted  to  0MB  for  approval 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

The  Chairman  certifies,  pursuant  to  5 
U.S.C.  605,  that  the  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subiects  in  46  CFR  Fart  540 

Insurance.  Maritime  carriers. 
Penalties,  Reporting  and  record  keeping 
requirements.  Surety  bonds. 
Transportation. 

Therefore,  pursuant  to  5  U.S.  C.  553; 
section  3  Pub.  L.  89-777,  80  Stat.  1356- 
1358  (46  U.S.C.  app.  817e):  and  section 
17(a)  of  the  Shipping  Act  of  1984,  as 


amended  (46  U.S.C.  app.  1716(a),  and 
for  the  reasons  stated  above,  the  Federal 
Maritime  Commission  proposes  to 
amend  46  CFR  part  540  as  follows: 

PART  540-PASSENGER  VESSEL 
FINANCIAL  RESPONSIBILITY 

1.  The  authority  citation  to  Part  540 
continues  to  read: 

Authority:  5  U.S.C.  552.  553;  sees.  2  and 
3.  Pub.  L.  89-777,  80  Stat.1356-1358  (46 
U.S.C.  app.  317(e,  817d);  sec.  17(a)  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1716(a)). 

2.  Section  540.5  is  amended  as 
follows: 

a.  Revise  the  heading  and 
introductory  text; 

b.  Revise  paragraph  (c); 

c.  Remove  paragraphs  (d)  and  (e). 

d.  Redesignate  paragraph  (f)  as 
paragraph  (d). 

The  revisions  read  as  follows: 

§  540.5    Insurance,  guaranties,  and  escrow 
accounts. 

Except  as  provided  in  §  540. 9(j),  the 
amount  of  coverage  required  under  this 
section  and  §  540.6(b)  shall  be  in  an 
amount  determined  by  the  Commission 
to  be  no  less  than  110  percent  of  the 
unearned  passenger  revenue  of  the 
applicant  on  the  date  within  the  two 
fiscal  years  inunediately  prior  to  the 
filing  of  the  application  which  reflects 
the  greatest  amount  of  unearned 
passenger  revenue.  The  Commission,  for 
good  cause  shown,  may  consider  a  time 
period  other  than  the  previous  two- 
fiscal-vear  requirement  in  this  section  or 
other  methods  acceptable  to  the 
Commission  to  determine  the  amount  of 
coverage  required.  Evidence  of  adequate 
financial  responsibility  for  the  purposes 
of  this  subpart  may  be  established  by 
one  or  a  combination  (including  §  540.6 
Surety  Bonds)  of  the  following  methods: 
***** 

(c)  Filing  with  the  Commission  a 
guaranty  on  Form  FMC-133A,  by  a 
Protection  and  Indemnity  Association 
with  established  assets,  reserves  and 
reinsurance  acceptable  to  the 
Commission,  for  indemnification  of 
passengers  in  the  event  of 
nonperformance  of  water  transportation. 
The  requirements  of  Form  FMC-133A, 
however,  may  be  amended  by  the 
Commission  in  a  particular  case  for 
good  cause. 
***** 

3.  Amend  Form  FMC-131,  Part  II,  as 
follows: 

a.  Revise  Item  10.  to  read: 

b.  Remove  Item  15. 

The  revision  reads  as  follows: 

Part  II — Performance 


10.  Items  11 — 14  are  optional 
methods;  answer  only  the  one  item 
which  is  applicable  to  this  application. 
Check  the  appropriate  box  below: 

[        )  Insurance  (item  11). 

[        ]  Escrow  (item  12). 

[        ]  Surety  bond  (item  13). 

[        ]  Guaranty  (item  14). 
***** 

15.  [Removed] 

By  the  Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-9796  Filed  4-22-02;  8:45  am] 
BILLING  CODE  673(M)1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  9&-31;  DA  02-804] 

Reexamination  of  the  Comparative 
Standards  for  Noncommercial 
Educational  Applicants;  Association  of 
America's  Public  Television  Stations' 
Motion  for  Stay  of  Low  Power 
Television  Auction  (No.  81) 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

comment  period. 

summary:  In  this  document,  the  Media 
Bureau  of  the  Conunission  extends  the 
deadline  for  filing  comments  and  reply 
comments.  The  Bureau  takes  this  action 
upon  the  motion  of  several  interested 
parties.  A  brief  extension  of  time  will 
provide  the  public  additional  time  to 
consider  the  difficult  legal  and  policy 
issues  at  stake  in  the  proceeding,  and 
will  not  compromise  the  timely 
resolution  of  those  issues. 
DATES:  Comments  are  due  on  or  before 
May  15,  2002;  reply  comments  are  due 
on  or  before  June  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bash,  Policy  Division,  Media  Bureau, 
(202)  418-2130  or  ebash@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Order 
in  MM  95-31:  DA  02-804.  adopted 
April  9,  2002  and  released  April  9, 
2002.  The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  norm«d  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington.  DC 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street 
SW.,  Room  CY-B-402,  Washington,  DC 
20554,  telephone  (202) 863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
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quaIexint@aoI.com.  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/wvm'.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  nimibers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>  ."A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
If  more  than  one  docket  or  rulemaking 
number  appear  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8:00  a.m.  to 
7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Conmiercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 


Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary',  Office  of  the  Secretary, 
Federal  Communications  Commission. 

Synopsis  of  Order 

1.  Before  the  Media  Bureau  is  the 
Motion  for  Extension  of  Time 
("Motion"),  filed  by  the  Station 
Resources  Group,  National  Public 
Radio,  Association  of  America's  Public 
Television  Stations,  the  National 
Federation  of  Community  Broadcasters, 
on  behalf  of  themselves  and  their 
members,  and  the  Corporation  for 
Public  Broadcasting  (collectively, 
"Petitioners").  By  this  Order,  the  Media 
Bureau  grants  the  Motion. 

2.  This  docket  has  involved  a  series  of 
notices  and  orders  on  the  licensing  of 
spectrum  to  noncommercial  educational 
("NCE")  broadcast  stations.  Most 
recently,  the  Commission  issued  the 
Second  Further  Notice  of  Proposed 
Rulemaking  ["2FNPRM'].  67  FR  9945 
(March  5,  2002),  in  this  proceeding  to 
seek  comment  on  how  to  allocate  and 
license  spectrum  that  the  Commission 
has  not  reserved  specifically  for  NCE 
stations.  In  taking  this  action,  the 
Commission  responded  to  the  decision 
of  the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  in  National  Public  Radio  v.  FCC. 
which  vacated  the  Commission's  prior 
decision  to  resolve  mutually  exclusive 
applications  for  such  "non-reserved" 
spectrum  via  competitive  bidding,  even 
when  NCE  stations  had  filed  one  or 
more  of  the  applications.  The  2FNPRM 
estabhshed  April  15,  2002  as  the 
deadline  for  interested  parties  to  file 
comments  on  new  mechanisms  to 
allocate  and  license  non-reserved 
spectrum,  and  May  15,  2002  as  the 
deadline  for  interested  parties  to  file 
replies. 

3.  The  Petitioners  request  the  Media 
Bureau  to  extend  the  comment  deadline 
by  thirty  days,  until  May  15,  2002.  The 


Petitioners  state  that  the  Commission 
only  provided  the  public  forty-five  days 
to  comment  on  "a  difficult  issue  of 
statutory  interpretation  and 
communication's  policy  "  that  "the 
Commission  has  been  trying  to  resolve 
for  many  years.  A  brief  extension  of 
time  is  requested  in  order  to  permit 
various  interested  parties  to  work 
together  to  formulate  an  approach  that 
will  successfully  resolve  these  issues." 
The  Media  Bureau  has  not  received  any 
opposition  to  the  Motion. 

4.  Because  delay  in  resolving  this 
proceeding  causes  delay  in  allocating 
and  licensing  non-reser\ed  spectrum  in 
which  both  commercial  and  NCE 
stations  have  an  interest,  timely 
completion  of  this  proceeding  is 
especially  important.  At  the  .same  time, 
as  Petitioners  note,  the  question 
presented  here  is  particularly  difficult 
and  its  resolution  is  of  vital  concern  to 
future  applicants  for  NCE  stations. 
Petitioners  appear  to  be  working 
together  to  fashion  a  consensus 
recommendation,  and  this  could  be  verv' 
useful  to  the  Commission  in  resolving 
this  longstanding  matter.  In  addition, 
the  extension  requested  is  for  a 
relatively  short  period  of  time,  and 
should  not  compromise  the  timely 
resolution  of  the  proceeding.  Good 
cause  thus  exists  for,  and  the  public 
interest  would  be  ser\'ed  by.  grant  of 
Petitioners'  Motion.  Accordingly,  the 
comment  deadline  in  this  proceeding  is 
extended  until  May  15,  2002.  and  the 
reply  comment  deadline  is  extended 
until  June  17.  2002. 

5.  Pursuant  to  §  1.46  of  the 
Commission's  rules.  Petitioners'  Motion 
IS  granted. 

6.  This  action  is  taken  pursuant  to 
authority  delegated  by  §  0.283  of  the 
Commission's  rules,  47  CFR  0.283, 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary: 

[FR  Doc  02-9871  Filed  4-22-02;  8:45  am] 
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BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  April  25,  2002;  10  a.m.- 
12:30  p.m. 

PLACE:  Radio  Free  Asia.  Suite  300.  2025 
M  Street.  NW..  Washington.  DC  20036. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Govermnent-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)  401-3736. 

Dated:  April  17,  2002. 
Carol  Booker, 
Legal  Counsel. 

[FR  Doc.  02-10066  Filed  4-19-02;  2:04  pml 
MLUNG  CODE  S23(H>1-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-841] 

Notice  of  Amended  Final  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  from  the  Republic 
of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  of  stainless  steel  plate  in  coils 
from  the  Republic  of  Korea. 


EFFECTIVE  DATE:  April  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  and  Robert  Boiling, 
AD/CVD  Enforcement  Group  HI,  Office 
9,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-0182  and  (202)  482-3434. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  C.F.R.  Part 
351  (2001). 


Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  product  covered  by  this 
order  is  certain  stainless  steel  plate  in 
coils.  Stainless  steel  is  an  alloy  steel 
containing,  by  weight.  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products.  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 


Excluded  from  the  scope  of  this  order  is 
the  following:  (1)  Plate  not  in  coils,  (2) 
plate  that  is  not  aimealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (3)  sheet  and  strip,  and  (4)  flat 
bars.  In  addition,  certain  cold-rolled 
stainless  steel  plate  in  coils  is  also 
excluded  from  the  scope  of  this  order. 
The  excluded  cold-rolled  stainless  steel 
plate  in  coils  is  defined  as  that 
merchandise  which  meets  the  physical 
characteristics  described  above  that  has 
undergone  a  cold-reduction  process  that 
reduced  the  thickness  of  the  steel  by  25 
percent  or  more,  and  has  been  annealed 
and  pickled  after  this  cold  reduction 
process. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.06,  7219.12.00.21. 
7219.12.00.26,  7219.12.00.51, 
7219.12.00.56,  7219.12.00.66, 
7219.12.00.71,  7219.12.00.81, 
7219.90.00.10,  7219.90.00.20, 
7219.90.00.25,  7219.90.00.60, 
7219.90.00.80,  7220.11.00.00, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60.  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Amendment  of  Final  Results 

On  December  4,  2001,  the  Department 
of  Commerce  ("the  Department")  issued 
its  final  results  for  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  plate  in  coils  from  the 
Republic  of  Korea  for  the  November  4, 
1998,  through  April  30,  2000,  period  of 
review.  See  Stainless  Steel  Plate  in  Coils 
From  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  ("Final 
Results"),  66  FR  64017  (December  11, 
2001). 

Interested  parties  did  not  file  any 
ministerial  error  comments  on  the  Final 
Results.  However,  the  Department 
discovered  that  it  unintentionally  stated 
that  the  all  others  rate  is  the  rate 
determined  in  the  original  less-than-fair 
value  ("LTFV")  investigation,  rather 
than  the  all  others  rate  determined  in 
the  amended  final  determination  of  the 
LTFV  investigation.  See  Notice  of 
Amendment  of  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
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Steel  Plate  in  Coils  From  the  Republic 
of  Korea;  and  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  the  Republic  of 
Korea  ("Amended  Final 
Determinations").  66  FR  45279  (August 
28.  2001). 

Our  Final  Results  erroneously  stated 
that  the  "all  others  rate"  applicable  to 
exporters  or  manufacturers  who  have 
not  been  covered  in  this  review  or 
investigated  in  the  original  LTFV 
investigation  is  16.26  percent  rather 
than  the  6.08  percent  established  in  the 
Amended  Final  Determinations.  Thus, 
the  correct  all  others  rate  is  the  all 
others  rate  established  in  the  Amended 
Final  Determinations. 

The  Department's  regulations  define  a 
ministerial  error  as  an  "error  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary'  considers 
ministerial."  citing  19  CFR  351.224(f). 
Therefore,  the  Department  notes  that  it 
is  now  correcting  this  ministerial  error 
and  stating  that  the  correct  all  others 
rate  is  6.08  percent,  in  accordance  with 
the  Amended  Final  Determinations. 

Therefore,  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  review  of  stainless  steel 
plate  in  coils  from  the  Republic  of  Korea 
to  reflect  the  correction  of  the  above- 
cited  ministerial  error. 

No  other  changes  have  been  made  to 
the  cash  deposit  requirements  provided 
in  the  Final  Results. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  April  12.  2002 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-9916  Filed  4-22-02:  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Insular  Affairs 
[Docket  No.  990813222-0035-03] 
RIN  0625-AA55 

Allocation  of  Duty-Exemptions  for 
Calendar  Year  2002  Among  Watch 
Producers  Located  in  tfie  Virgin 
Islands 

AGENCY:  Import  Administration. 

International  Trade  Admini-stration. 

Department  of  Commerce:  Office  of 

Insular  Affairs.  Department  of  the 

Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Departments  of 
Commerce  and  the  Interior  published  a 
document  in  the  Federal  Register  of 
March  5.  2002,  concerning  the 
allocation  of  year  2002  duty-exemptions 
for  watch  producers  located  in  the 
Virgin  Island  and  statistics  on  2001 
shipments  of  watches  and  watch 
movements  into  the  customs  territon,-  of 
the  United  States  under  the  Act  and  the 
dollar  amount  of  creditable  corporate 
income  taxes  plus  creditable  wages  paid 
by  Virgin  Island  watch  producers.  The 
document  contained  information  that  is 
incorrect  and  in  need  of  clarification. 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-3526. 

Correction 

In  the  Federal  Register  of  March  5, 
2002,  at  67  FR  9961 .  in  the  last 
paragraph  of  the  second  column  in  the 
third  line  "508.506  '  is  corrected  to  read 
"528.506". 

Faryar  Shirzad, 

Assistant  Secretan. .  for  import 
Administration.  Department  of  Commerce 

Richard  Miller. 

Acting  Director.  Office  of  Insular  Affairs, 

Department  of  the  Interior. 

(FR  Doc:.  02-9917  Filed  4-22-02:  8:45  am] 

BILLING  CODES  3S10-OS-P;  4310-93-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program; 
Announcement  of  Public  Meetings 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  public  meetings 
(Proposers'  Conferences). 


SUMMARY:  The  National  Institute  of 

Standards  and  Technology  (NTST) 
invites  interested  parties  to  attend 
public  meetings  (Proposers  ' 
Conferences)  to  learn  more  about  the 
Advanced  Technology  Program  (.■\TP). 
The  format  and  content  of  each  of  the 
public  meetings  will  be  the  .same.  The 
ATP  is  a  competitive  cost-sharing 
program  designed  for  the  Federal 
government  to  work  in  partnership  with 
industry  to  accelerate  the  development 
and  broad  dissemination  of  challenging, 
high-risk  technologies  that  offer  the 
potential  for  significant  commercial 
payoffs  and  widespread  benefits  for  the 
nation.  This  unique  government- 
industry  partnership  accelerates  the 
development  of  emerging  or  enabling 
technologies  leading  to  revolutionar\' 
new  products,  industrial  processes  and 
ser\ices  that  can  compete  in  rapidly 
changing  world  markets.  The  ATP 
challenges  industry  to  take  on  higher 
risk  projects  with  commensurately 
higher  potential  payoff  to  the  nation 
The  ■■MT  provides  multi-year  funding  to 
single  companies  and  to  industr>-led 
joint  ventures. 

DATES:  The  public  meetings  will  be  held 
on  May  8.  2002  and  May  10.  2002  in 
San  lose.  California  and  Chicago 
(Rosemont).  Illinois,  respectively.  In 
addition,  on  April  18.  2002,  ATP 
announced  in  the  Federal  Register  a 
Notice  of  a  Proposers'  Conference  for 
May  2.  2002.  in  Gaithersburg,  Maryland. 
All  three  meetings  will  be  held  from 
9:30  a.m. -12:30  p.m.  local  time 
ADDRESSES:  The  meetings  will  be  held  at 
the  following  three  locations:  Thursday, 
May  2.  2002,  Gaithersburg  Hilton.  620" 
Perrv  Parkwav.  Gaithersburg.  Mar\land, 
Tel:  301-977-8900.  Fax:  301-977-3450; 
Wednesday,  May  8,  2002.  Double  Tree 
Hotel.  2050  Gateway  Place,  San  Jose. 
California,  Tel:  408-453-4000.  Fax: 
408-437-2898:  and  Friday.  May  10. 
2002,  Holiday  Inn  O'Hare  International. 
5440  North  River  Road.  Chicago 
(Rosemont).  Illinois,  Tel:  847-671-6350, 
Fax:  847-671-5406. 

Information  on  the  ATP  may  be 
obtained  from  the  following  address: 
National  Institute  of  Standards  and 
Technology,  .advanced  Technology 
Program.  100  Bureau  Drive.  Stop  4701. 
Administration  Building  101.  Room 
A413.  Gaithersburg.  MD  20899-4701. 

Additionally,  information  on  the  .ATP 
is  available  on  the  Internet  at  the  ATP 
website  http://^^^^^^^^.atp.nlSt.f;o\■. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  you  may  telephone 
Toni  Nashwinter  at  301-975-3780  or  e- 
mail:  Toni.S'ashwinterSnist.gov. 

Requests  for  ATP  information, 
application  materials,  and/or  to  have 
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your  name  added  to  the  ATP  mailing 
list  for  future  mailings  may  also  be 
made  bv: 

(a)  Calling  the  ATP  toll-free  "hotline" 
number  at  1-800-ATP-FUND  or  1-800- 
287-3863.  You  will  also  have  the  option 
of  hearing  recorded  messages  regarding 
the  status  of  the  ATP  or  speaking  to  one 
of  our  customer  representatives  who 
will  take  your  name  and  address.  If  you 
reach  ATP  voice  mail,  please  speak 
distinctly  and  slowly  and  spell  the 
words  that  might  cause  confusion. 
Leave  your  phone  number  as  well  as 
your  name  and  address: 

(b)  Sending  a  facsimile  (fax)  to  301- 
926-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mail  to 
atp@nist.gov.  Include  your  name,  full 
mailing  address,  and  phone  number. 
SUPPLEMENTARY  INFORMATION:  The  ATP 
Statute  originated  in  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
(Public  Law  100-^18.  15  U.S.C.  278n) 
and  was  amended  by  the  American 
Technology  Preeminence  Act  of  1991 
(Public  Law  102-245).  This  law  has 
been  codified  at  15  U.S.C.  278n.  The 
ATP  implementing  regulations  are 
published  at  15  CFR  part  295,  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
and  program  title  for  the  ATP  are 
11.612,  Advanced  Technology  Program 
(ATP).  The  purpose  of  the  ATP  is  to 
assist  United  States  businesses  to  carry 
out  research  and  development  on  high 
riA.  high-payoff,  emerging  and  enabling 
technologies. 

These  public  meetings  will  provide 
general  information  regarding  the  ATP, 
details  on  the  application  process,  tips 
on  preparing  good  proposals,  and  an 
opportunity  for  audience  questions.  The 
format  and  content  of  each  of  the  public 
meetings  will  be  the  same. 

No  registration  fee  will  be  charged. 

Registration  for  the  public  meetings  is 
as  follows: 

For  registration  by  phone,  contact 
ATP  at  1-800-ATP-FUND. 

To  register  electronically,  visit 
www.atp.nist/gov/atp/reg_form.htin. 
Please  select  the  ATP  Proposers' 
Conference  form  and  register. 

You  may  fax  your  registration  by 
completing  and  printing  the  electronic 
form  above.  It  should  be  faxed  to  301- 
926-9524  or  301-590-3053. 

Or,  you  may  mail  the  registration  form 
to  the  Advanced  Technology  Program, 
NIST,  100  Bureau  Drive.  Stop  4701. 
Gaithersburg.  MD  20899-4701. 

Dated:  April  17,  2002. 
Karen  H.  Bro%vn, 

Deputy  Director. 

[FR  Doc.  02-9816  Filed  4-22-02:  8:45  am] 

MLUNG  CODE  3510-1 1-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Agenda  and  Priorities; 
Public  Hearing 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  hearing. 


SUMMARY:  The  Commission  will  conduct 
a  public  hearing  to  receive  views  from 
all  interested  parties  about  its  agenda 
and  priorities  for  Commission  attention 
during  fiscal  year  2004,  which  begins 
October  1,  2003.  Participation  by 
members  of  the  public  is  invited. 
Written  comments  and  oral 
presentations  concerning  the 
Commission's  agenda  and  priorities  for 
fiscal  year  2004  will  become  part  of  the 
public  record. 

DATES:  The  hearing  will  begin  at  10  a.m. 
on  June  6,  2002.  The  Office  of  the 
Secretary  must  receive  written 
comments  and  requests  from  members 
of  the  public  desiring  to  make  oral 
presentations  not  later  than  May  23, 
2002.  Persons  desiring  to  make  oral 
presentations  at  this  hearing  must 
submit  a  written  text  of  their 
presentations  not  later  than  May  30. 
2002. 

ADDRESSES:  The  hearing  will  be  in  room 
420  of  the  East-West  Towers  Building, 
4330  East-West  Highway,  Bethesda. 
Maryland  20814.  Written  comments, 
requests  to  make  oral  presentations,  and 
texts  of  oral  presentations  should  be 
captioned  "Agenda  and  Priorities"  and 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207,  or  delivered  to 
that  office,  room  502.  4330  East-West 
Highway.  Bethesda.  Maryland  20814. 
Comments,  requests,  and  texts  of  oral 
presentations  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by  e- 
mail  to  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  hearing,  a  copy  of 
the  Commission's  current  strategic  plan 
(revised  September  2000).  or  to  request 
an  opportunity  to  make  an  oral 
presentation,  call  or  write  Rockelle 
Hammond,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0800;  telefacsimile  (301)  504-0127; 
or  by  e-mail  to  cpsc-os@cpsc.gov.  The 
strategic  plan  can  also  be  obtained  from 
the  CPSC  website  at  www.cpsc.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
4(j)  of  the  Consumer  Product  Safety  Act 
(CPSA)  (15  U.S.C.  2053(j))  requires  the 
Commission  to  establish  an  agenda  for 
action  under  the  laws  it  administers, 
and.  to  the  extent  feasible,  to  select 


priorities  for  action  at  least  30  days 
before  the  begiiming  of  each  fiscal  year. 
Section  4(j)  of  the  CPSA  provides 
further  that  before  establishing  its 
agenda  and  priorities,  the  Commission 
shall  conduct  a  pubhc  hearing  and 
provide  an  opportunity  for  the 
submission  of  comments. 

The  Office  of  Management  and  Budget 
requires  all  Federal  agencies  to  submit 
their  budget  requests  13  months  before 
the  begiiming  of  each  fiscal  year.  The 
Commission  is  formulating  its  budget 
request  for  fiscal  year  2004.  which 
begins  on  October  1.  2003.  This  budget 
request  must  reflect  the  contents  of  the 
agency's  strategic  plan. 

Accordingly,  the  Commission  will 
conduct  a  public  hearing  on  June  6, 
2002,  to  receive  comments  from  the 
public  concerning  its  agenda  and 
priorities  for  fiscal  year  2004.  The 
Conomissioners  desire  to  obtain  the 
views  of  a  wide  range  of  interested 
persons  including  consumers; 
manufacturers,  importers,  distributors, 
and  retailers  of  consumer  products; 
members  of  the  academic  community; 
consumer  advocates;  and  health  and 
safety  officers  of  state  and  local 
governments. 

The  Commission  is  charged  by 
Congress  with  protecting  the  public 
ft'om  unreasonable  risks  of  injury 
associated  with  consumer  products.  The 
Commission  enforces  and  administers 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2051  et  seq.y,  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.y,  the  Flammable  Fabrics  Act 
(15  U.S.C.  1191  et  seq.y,  the  Poison 
Prevention  Packaging  Act  (15  U.S.C. 
1471  et  seq.y,  and  the  Refrigerator  Safety 
Act  (15  U.S.C.  1211  et  seq.}.  Standards 
and  regulations  issued  under  provisions 
of  those  statutes  are  codified  in  the  Code 
of  Federal  Regulations,  title  16,  chapter 

II. 

While  the  Commission  has  broad 
jurisdiction  over  products  used  by 
consumers,  its  staff  and  budget  are 
limited.  Section  4(j)  of  the  CPSA 
expresses  Congressional  direction  to  the 
Commission  to  establish  an  agenda  for 
action  each  fiscal  year  and,  if  feasible, 
to  select  ft'om  that  agenda  some  of  those 
projects  for  priority  attention.  These 
priorities  are  reflected  in  the  ciurent 
strategic  plan  (revised  September  2000).- 

Persons  who  desire  to  make  oral 
presentations  at  the  hearing  on  Jxone  6, 
2002,  should  call  or  write  Rockelle 
Hammond,  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission. 
Washington,  DC  20207,  telephone  (301) 
504-0800,  telefax  (301)  504-0127,  or  e- 
mail,  cpsc-os@cpsc.gov,  no  later  than 
May  23,  2002.  Persons  who  desire  a 
copy  of  the  current  strategic  plan  may 
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call  or  write  Rockelle  Hammond,  office 
of  the  Secretary.  CPSC,  Washington  DC 
20207.  telephone  (301)  504-0800.  (301) 
504-0127,  or  may  obtain  it  from  the 
Commission's  website  at  n-vi-w.cpsc.gov. 

Presentations  should  be  limited  to 
approximately  ten  minutes.  Persons 
desiring  to  make  presentations  must 
submit  the  written  text  of  their 
presentations  to  the  Office  of  the 
Secretary  not  later  than  May  30,  2000. 
The  Commission  reserves  the  right  to 
impose  further  time  limitations  on  all 
presentations  and  further  restrictions  to 
avoid  duplication  of  presentations.  The 
hearing  will  begin  at  10  a.m.  on  lune  6. 
2002  and  will  conclude  the  same  day. 

The  Office  of  the  Secretary  should 
receive  written  comments  on  the 
Commission's  agenda  and  priorities  for 
fiscal  year  2004,  not  later  than  May  23. 
2002.' 

Dated;  .April  16.  2002. 
Todd  Stevenson, 

Sficmlan-.  Consumer  Product  Safety 

Comnnsf^inn. 

|FR  Do(  ,  02-0815  Filed  4-22-02;  8;4.i  am] 

BILUNG  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Inventions 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  a\'ailable 
for  licensing  by  the  Department  of  the 
Navy. 

Tfie  following  patents  are  available  for 
licensing: 

U.S.  Patent  Application  Serial  No  09/ 
671.166:  MATRIX  ASSISTED  PULSED 
LASER  EVAPORATION  DIRECT 
WRITE,  Navy  Case  No.  82, 745. //U.S. 
Patent  Application  Serial  No.  09/ 
318,134:  MAPLE-DW  (MATRIX 
ASSISTED  PULSED  LASER 
EVAPORATION  DIRECT  WRITE),  Navy 
Case  No.  79, 702. //U.S.  Patent 
Application  Serial  No.  10/068,364: 
GENERATION  OF  BIOMATERIAL 
MICROARRAYS  BY  LASER 
TRANSFER,  Nav7  Case  No.  82,621.// 
U.S.  Patent  Application  Serial  No.  10/ 
068.315;  GENERATION  OF  VL\BLE 
CELL  ACTIVE  BIOMATERIAL 
PATTERNS  BY  LASER  TRANSFER, 
Navy  Case  No.  83,665. //U.S.  Patent 
Application  Serial  No.  09/619,442 
DIRECT-WRITE  LASER  TRANSFER 


AND  PROCESSING.  Navv  Case  No. 
79,834.// 

ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code 
1008.2,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320.  and  mu.st 
include  the  Navy  Case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  M.  Cotell,  Ph.D..  Head. 
Technology  Transfer  Office,  NRL  Code 
1004.  4555  Overlook  Avenue.  SW., 
Washington,  DC  20375-5320.  telephone 
(202)  767-7230.  Due  to  U.S.  Postal 
delays,  please  fax  (202)  404-7920,  E- 
Mail:  coteIl®nrl.nn\-\-.mil  or  use  courier 
delivery  to  expedite  response. 

(Authority:  35  U.S.C.  207,  37  CFR  part 
404) 

Dated;  .Xpril  15,  2002. 
T.J.  Welsh. 

Lieutenant  Commander,  fudge  Advocate 
Genrral's  Corps.  U.S.  Na\y.  Federal  Register 
Liaison  Officer. 

!FR  Doc.  02-9841  Filed  4-22-02;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

agency:  Department  of  the  Navy.  DoD. 
ACTION:  Notice. 

summary:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary'  of  the  Navy  and  is  available 
for  licensing  bv  the  Department  of  the 
Navy.  U.S.  Patent  No.  6.328,796  entitled 
"Single-Crystal  Material  on  Non-Single- 
Crv'stalline  Substrate",  Navy  Case  No. 
78,978. 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Research  Laborator\',  Code 
1008.2,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number, 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555' Overlook  Avenue,  SW.. 
Washington,  DC  20375-5320.  telephone 
(202)  767-7230.  Due  to  U.S.  Postal 
delays,  please  fax  (202)  404-7920.  e- 
mail;  coteU®nrl.na\y.mil  or  use  courier 
delivery  to  expedite  response, 

(.Authority:  35  U.S.C.  207,  37  CFR  part  404) 


Dated;  .\pril  16.  2002. 
T.I.  Welsh, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  L'.S.  \'a\y.  Federal  Register 
Liaison  Officer. 
;FR  D()<    02-9842  Filed  4-22-02;  8:45  aiTi] 

BILLING  CODE  3eiO-FF-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.215F] 

Office  of  Elementary  and  Secondary 
Education;  Carol  M.  White  Physical 
Education  Program:  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 2002 

Purpose  of  Program 

This  program  provides  grants  to 
initiate,  expand,  and  improve  physical 
education  programs,  including  after- 
school  programs,  for  students  in 
kindergarten  through  12th  grade  in 
order  to  make  progress  tmvard  meeting 
State  standards  for  physical  education. 

For  FY  2002  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  absolute  priority  wo  describe 
in  the  PRIORITIES  section  of  this 
application  notice. 

The  Safe  and  Drug-Free  Schools 
Program  will  administer  this  grant 
competition. 

Eligible  Applicants:  Local  educational 
agencies  (LE.^s)  and  community-based 
organizations  (CBOs) 

Applications  Available:  April  23. 
2002 

Deadlirte  for  Transmittal  of 
Applications:  June  7.  2002 

Deadline  for  Intergovernmental 
flevi>iv.-.\ugust  6,  2002. 

Estimated  Available  Funds: 
549.500,000. 

Estimated  Range  of  Awards: 
SIOO.OOO— S500.000, 

Estimated  Average  Size  of  Awards: 
S300.000 

Estimated  .\umber  of  Awards:  165, 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
.administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  81,  82. 
85.  97,  98.  and  99. 

Priorities 

This  competition  focuses  exclusively 
on  projects  designed  to  meet  a  priority 
in  the  program  statute  {see  34  CFR 
75.105(b)(2)(v))  and  sections  5501-5507, 
part  D,  subpart  10  of  title  V  of  the  ESEA 
[20  U.S.C.  7261. 
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Absolute  Priority 

Projects  must  initiate,  expand,  and 
improve  physical  education  programs 
for  students  in  one  or  more  grades  from 
kindergarten  through  grade  12  in  order 
to  make  progress  toward  meeting  State 
standards  for  physical  education. 

For  FY  2002  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  the  priority. 

Competitive  Preference  Priority 

Within  the  absolute  priority  for  this 
competition  for  FY  2002.  we  will  award 
five  additional  points  to  novice 
applicants.  These  points  are  in  addition 
to  any  points  the  application  earns 
under  the  evaluation  criteria  for  the 
program. 

Note:  The  total  number  of  points  an 
application  may  earn  is  105. 

Other  Requirements 

The  following  requirements  also 
apply  to  this  competition. 

Administrative  Costs 

Not  more  than  5  percent  of  the  grant 
funds  made  available  to  an  LEA  oi  CBO 
in  any  fiscal  year  may  be  used  for 
administrative  costs. 

Federal  Share 

The  Federal  share  for  grants  under 
this  program  may  not  exceed  90  percent 
of  the  total  cost  of  a  project.  Applicants 
should  calculate  the  maximum  Federal 
share  by  determining  the  total  cost  of 
the  proposed  project  and  multiplying 
that  amount  by  0.90. 

Prohibition  Against  Supplanting 

Grant  funds  made  available  under  this 
program  shall  be  used  to  supplement 
and  not  supplant  other  Federal,  State,  or 
local  funds  available  for  physical 
education  activities. 

Participation  of  Home-Schooled  or 
Private  School  Students 

An  application  for  funds  under  this 
program  may  provide  for  the 
participation  of  students  enrolled  in 
private,  nonprofit  elementary  or 
secondary  schools  and  their  parents  and 
teachers,  or  home-schooled  students 
and  their  parents  and  teachers. 

Equitable  Distribution 

We  will  ensure,  to  the  extent 
practicable,  an  equitable  distribution  of 
awards  among  applicants  serving  urban 
and  niral  areas. 

Additional  Awards 

Contingent  upon  the  availability  of 
funds,  we  may  make  additional  awards 
in  FY  2003  from  the  rank-ordered  list  of 


nonfunded  applications  from  this 
competition. 

Participation  of  Faith-based 
Organizations 

Faith-based  organizations  are  eligible 
to  apply  for  grants  under  this 
competition  provided  they  meet  all 
statutory  and  regulatory  requirements. 

Application  Requirements 

To  be  considered  for  funding,  an 
applicant  is  required  to: 

(1)  Have  conducted  a  needs 
assessment  of  the  students  being  served 
or  to  be  served  by  its  program  in  terms 
of  their  progress  toward  meeting  State 
standards  for  physical  education; 

(2)  Based  on  the  results  of  the  needs 
assessment  in  (1),  describe  how  the 
proposed  activities  will  help  students 
make  progress  toward  meeting  State 
standards  for  physical  education;  and 

(3)  Set  measurable  goals  and 
objectives  for  the  proposed  project  in 
terms  of  the  student's  progress  toward 
meeting  State  standards  for  physical 
education,  and  provide  a  description  of 
how  progress  toward  achieving  the  goals 
and  objectives  will  be  measured 
annually- 
Prohibited  Uses  of  Funds 

Grant  funds  made  available  under  this 
program  shall  not  be  used  for  the 
following:  (1)  To  hire  teachers  or  other 
staff  to  provide  direct  instructional  or 
other  services  to  students;  (2)  to  support 
extracurricular  activities  such  as  team 
sports  and  Reserve  Officers'  Training 
Corps  (ROTC)  program  activities;  or  (3) 
to  fund  the  construction  of  new 
buildings  or  other  facilities  such  as 
athletic  tracks  or  tennis  courts. 

Definitions 

For  the  purpose  of  this  competition, 
terms  used  in  this  notice  have  the 
following  meanings: 

Local  Educational  Agency 

(A)  General 

In  general,  the  term  local  educational 
agency  means  a  public  board  of 
education  or  other  public  authority 
legally  constituted  within  a  State  for 
either  administrative  control  or 
direction  of,  or  to  perform  a  service 
function  for,  public  elementary  schools 
or  secondary  schools  in  a  city,  county, 
towmship,  school  district,  or  other 
political  subdivision  of  a  State,  or  of  or 
for  a  combination  of  school  districts  or 
counties  that  is  recognized  in  a  State  as 
an  administrative  agency  for  its  public 
elementary  or  secondary  schools. 


(B)  Administrative  Control  and 
Direction 

The  term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of 
a  public  elementary  school  or  secondary 
school. 

(C)  BIA  Schools 

The  term  includes  an  elementary 
school  or  secondary  school  funded  by 
the  Bureau  of  Indian  Affairs,  but  only  to 
the  extent  that  including  the  school 
makes  the  school  eligible  for  programs 
for  which  specific  eligibility  is  not 
provided  to  the  school  in  another 
provision  of  law  and  the  school  does  not 
have  a  student  population  that  is 
smaller  than  the  student  population  of 
the  local  educational  agency  receiving 
assistance  under  the  ESEA  with  the 
smallest  student  population,  except  that 
the  school  shall  not  be  subject  to  the 
jurisdiction  of  any  State  educational 
agency  other  than  the  Bureau  of  Indian 
Affairs. 

(D)  Educational  Service  Agencies 

The  term  includes  educational  service 
agencies  and  consortia  of  those 
agencies. 

(E)  State  Educational  Agency 

The  term  includes  the  State 
educational  agency  in  a  State  in  which 
the  State  educational  agency  is  the  sole 
educational  agency  for  all  public 
schools. 

Community-based  organization 
means  a  public  or  private  nonprofit 
organization  of  demonstrated 
effectiveness  that:  (a)  is  representative  of 
a  community  or  significant  segments  of 
a  community;  and  (b)  provides 
educational  or  related  services  to 
individuals  in  the  community. 

Nonprofit  as  applied  to  an  agency, 
organization,  or  institution,  means  that 
it  is  owned  and  operated  by  one  or  more 
corporations  or  associations  whose  net 
earnings  do  not  benefit,  and  cannot 
lawfully  benefit,  any  private 
shareholder  or  entity. 

Novice  Applicant  means — 

(1)  Any  applicant  for  a  grant  from  ED 
that— 

(i)  Has  never  received  a  grant  or 
subgrant  under  the  Carol  M.  White 
Physical  Education  program; 

(ii)  Has  never  been  a  member  of  a 
group  application,  submitted  in 
accordance  with  §  75.127-75.129  of 
EDGAR,  that  received  a  grant  under  the 
Carol  M.  White  Physical  Education 
program;  and 

(iii)  Has  not  had  an  active 
discretionary  grant  from  the  Federal 
Government  in  the  five  years  before  the 
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deadline  date  for  applications  under 
this  competition. 

(2)  In  tiie  case  of  a  group  application 
submitted  in  accordance  with  §75.127- 
129,  a  group  that  includes  only  parties 
that  meet  the  requirements  of  paragraph 
(1)  above. 

Note:  A  grant  is  active  until  the  end  of  the 
grant's  project  or  funding  period,  including 
any  extensions  of  those  periods  that  extend 
the  grantee's  authority  to  obligate  funds. 

Selection  Criteria 

The  Assistant  Secretary  uses  the 
following  selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  or 
factor  under  that  criterion  is  indicated 
in  parentheses. 

(1)  Need  for  project  (20  points) 

In  determining  the  need  for  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project:  and 

(b)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Significance  (20  points) 

In  determining  the  significance  of  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement: 

(b)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to.  existing  strategies:  and 

(c)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(3)  Quality  of  the  Project  Design  (45 
Points] 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  factors  are  considered: 

(a)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  training  in  the 
field; 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice; 


(c)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable:  and 

(d)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(4)  Quality  of  the  Project  Evaluation  (15 
Points) 

In  determining  the  quality  of  the 
evaluation,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project: 

(b)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearlv  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible:  and 

(c)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553),  the  Secretar>- 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  Section  437(d)(1)  of  the  General 
Education  Provisions  Act.  however, 
exempts  from  this  requirement  rules 
that  apply  to  the  first  competition  under 
a  new  or  substantially  revised  program. 
This  is  the  first  competition  under  the 
Carol  M.  White  Physical  Education 
Program,  which  was  substantially 
revised  by  the  No  Child  Left  Behind  Act 
of  2001.  ' 

Applications  and  Information 

For  information  about  this 
competition  contact  Ethel  Jackson,  U.S. 
Department  of  Education,  400  Mar\'land 
Avenue,  SW— Room  3E308. 
Washington,  DC  20202-6123. 
Telephone:  (202)  260-2812.  e-mail 
address: 

Ethel]  ackson@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-888-877-8339. 

For  printed  applications  contact: 
Education  Publications  Center 
(EDPubs),  P.O.  Box  1398,  Jessup.  MD 
20794-1398.  Telephone  (toll  free):  1- 
877-433-7827.  Fax:  (301)  470-1244.  If 
you  use  a  telecommunications  device 
for  the  deaf,  you  may  call  1-877-576- 
7734.  Web  site:  http://www.ed.gov/ 


about/ordering. isp>http://yMA-w. ed.gov/ 
about/ordering. jsp  E-mail 
<mailto:edpubs@inet.ed.gov"  . 
edpubs@inet.ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document,  or  an  application 
package,  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  at  the  beginning  of 
this  section  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  \^■\^^v.ed.gov/ 
legislation /FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  PDF.  call  the  U.S. 
Government  Printing  Office  (GPO)  toll 
free  at  1-888-293-6498:  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  documeni 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  continuing  to  expand  its  pilot 
project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs,  as  well  as 
discretionary  grant  competitions.  The 
Carol  M.  White  Physical  Education 
Program  is  one  of  the  programs  included 
in  the  pilot  project.  If  you  are  an 
applicant  under  this  grant  competition, 
vou  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  Svstem 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  invite  your 
participation  in  this  pilot  project.  We 
will  continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  vou  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary'. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
of  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
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Application  for  Federal  Assistance  (ED 
Form  424).  Budget  Information— Non- 
Construction  Programs.  (ED  Form  524), 
and  all  necessary  assurances  and 
certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  Form  424)  to  the 
Application  Control  Center  following 
these  steps: 

1.  Print  ED  Form  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  applicant's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/A  Ward  number  an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  comer  ED  Form  424. 

5.  Fax  ED  Form  424  to  the 
Application  Control  Center  within  three 
business  days  of  submitting  your 
electronic  application  at  (202)  260- 
1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Carol  M.  White 
Physical  Education  Program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  on  the  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  deadline  requirements 
included  in  this  notice. 

Program  Authority:  20  U.S.C.  7261. 

Dated:  April  17,2002. 
Susan  B.  Neuman, 

Assistant  Secretan,'  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  02-9934  Filed  4-22-02:  8:45  ami 
BILUNQ  CODE  4000-01 -P 


DEPARTMEMT  OF  ENERGY 

Office  of  Science;  Advanced  Scientific 
Computing  Advisory  Committee; 
Renewal 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Renewal. 

SUMMARY:  Pursuant  to  section 
14(a)(2)(A)  of  the  Federal  Advisory 


Committee  Act.  and  in  accordance  with 
section  102-3.65,  title  41  of  the  Code  of 
Federal  Regulations,  and  following 
consultation  with  the  Committee 
Management  Secretariat.  General 
Services  Administration,  notice  is 
hereby  given  that  the  Advanced 
Scientific  Computing  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period  beginning  April,  2002.  The 
Committee  will  provide  advice  to  the 
Director,  Office  of  Science,  on  the 
Advanced  Scientific  Computing 
Research  Program  managed  by  the 
Office  of  Advanced  Scientific 
Computing  Research. 

The  renewal  of  the  Advanced 
Scientific  Computing  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department  of  Energy  business  and  to 
be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  the 
Department  of  Energy  Organization  Act 
(Public  Law  No.  95-91).  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Advisory  Committee  may  be  obtained 
from  Mrs.  Rachel  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington.  DC.  on  April  18, 
2002. 

lames  N.  Solit, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  02-99.50  Filed  4-22-02;  8:45  am] 

BILLING  CODE  S450-01-P 


DEPARTIMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board.  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 

Name:  Secretary  of  Energy  Advisory 
Board. 

DATES  AND  TIMES:  Wednesday,  May  8, 
2002,  1  p.m.-6  p.m. 

ADDRESSES:  Ritz-Carlton,  Pentagon  City, 
Diplomat  Conference  Room,  1250  South 
Hayes  Street.  Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  R.  Reed.  Executive  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1).  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 


Washington,  DC  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
Advisory  Board  (The  Board)  is  to 
provide  the  Secretary  of  Energy  with 
essential  independent  advice  and 
recommendations  on  issues  of  national 
importance.  The  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  authoritative  advice  to 
the  Secretary  of  Energy  on  the 
Department's  management  reforms, 
research,  development  and  technology 
activities,  energy  and  national  security 
responsibilities,  environmental  cleanup 
activities,  and  economic  issues  relating 
to  energy. 

Tentative  Agenda 

The  agenda  for  the  May  8th  meeting 
has  not  been  finalized.  However,  the 
meeting  will  include  a  series  of  briefings 
and  discussions  on  the  challenges  facing 
the  Department  of  Energy  and  its  future 
mission.  Board  and  subcommittee 
activities  for  the  coming  year  will  be 
identified;  these  are  anticipated  to 
include  a  discussion  of  Department  of 
Energy  Laboratory  Operations,  future 
department  science  priorities,  and  other 
current  and  new  business.  Members  of 
the  public  wishing  to  comment  on 
issues  before  the  Secretary  of  Energy 
Advisory  Board  will  have  an 
opportunity  to  address  the  Board  during 
the  afternoon  period  for  public 
comment.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  observe  the 
business  of  the  Secretary  of  Energy 
Advisory  Board  and  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  period.  The 
Chairman  of  the  Board  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of 
business.  During  its  meeting  in 
Arlington,  Virginia,  the  Board  welcomes 
public  comment.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  the  beginning  of  the  meeting. 
The  Board  will  make  every  effort  to  hear 
the  views  of  all  interested  parties.  You 
may  submit  written  comments  to  Dr. 
Craig  R.  Reed,  Executive  Director, 
Secretary  of  Energy  Advisory  Board, 
AB-1,  U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  meeting  will  be  made  available 
for  public  review  and  copying 
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approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisorv'  Board  and  its  subcommittees 
may  be  found  at  the  Board's  Web  site, 
located  at  http://w^^'w.hr. doe.gov/seab. 

Issued  at  Washington.  DC.  on  April  18. 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory-  Committee  Management 
Officer. 

|FR  Doc.  02-9949  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 4-000] 

Central  New  York  Oii  And  Gas 
Company,  L.L.C;  Notice  of  Tariff  Filing 

April  17.  2002. 

Take  notice  that  on  April  11,  2002, 
Central  New  York  Oil  And  Gas 
Company,  LLC  (CNYOG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective  May 
11, 2002: 


First 
First 
First 
First 
First 
First 
First 
First 
First 
First 


Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 


Sheet  No.  5 
Sheet  No.  14 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No. 
Sheet  No.  134 
Sheet  No.  138 


15 

19 

31 

32 

122 

132 


CNYOG  states  that  the  purpose  of  its 
filing  is  to  conform  the  electronic 
version  of  its  tariff  sheets,  used  for 
posting  on  the  Commission's  FASTR 
system,  with  the  paper  copies 
previously  accepted  by  the  Commission. 

CNYOG  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwM'.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretan,' 

IFR  Dor,  02-9899  Filed  4-22-02;  8;45  ami 

BILLING  CODE  6717-01-P 


DEPARTIWENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 5-000] 

Horizon  Pipeline  Company,  L.L.C.; 
Notice  of  Negotiated  Rates 

April  17.  2002. 

Take  notice  that  on  April  11.  2002, 
Horizon  Pipeline  Company,  LLC. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  certain  tariff  sheets  to  be 
effective  April  15.  2002. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  implement  two  negotiated 
rate  transactions  entered  into  by 
Horizon  and  (i)  Northern  Illinois  Gas 
Company,  dba  Nicor  Gas  and  (ii) 
Ameren  Energy  Gathering  Company 
under  Horizon's  Rate  Schedule  FTS 
pursuant  to  Section  33  of  the  General 
Terms  and  Conditions  of  Horizon's 
Tariff.  Horizon  states  that  the  negotiated 
rate  agreements  do  not  deviate  in  any 
material  respect  from  the  applicable 
form  of  service  agreement  in  Horizon's 
Tariff. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  its  interested  state 
commission  and  all  parties  set  out  on 
the  Commission's  official  service  lists  in 
Docket  Nos.  CPOO-129-000.  CPOO-130- 
000  and  CPOO-1 31-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission  s 
rules  and  regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interx'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
w-v\-\v.  fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  '  link. 

Magalie  R.  Salas, 
Secretary. 

[FR  D(K    02-9900  Filed  4-22-02:  8:45  ami 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-227-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Cashout  Report 

April  17,  2002, 

Take  notice  that  on  April  12,  2002, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing,  its 
eighth  annual  cashout  report  for  the 
September  2000  through  August  2001 
period. 

Midwestern  states  that  the  cashout 
report  reflects  a  cashout  gain  during  this 
period  of  5102,441.  Midwestern  will 
credit  this  gain  to  its  firm  shippers  in  its 
next  issuance  of  invoices. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\-  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  .sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  24,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
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viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS'  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Vfagalie  R.  Salas, 

Secretary". 

[FR  Doc.  02-9905  Filed  4-22-02:  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1021-000] 

Ontario  Energy  Trading  International 
Corporation;  Notice  of  Issuance  of 
Order 

.•\pril  17.2002. 

Ontario  Energy  Trading  International 
Corporation  (Ontario  Energy)  filed, 
under  section  205  of  the  Federal  Power 
Act  in  the  above-docketed  proceeding, 
seeking  to  sell  capacity,  energy,  and 
ancillary  services  and  to  resell 
transmission  capacity,  at  market  based 
rates.  Ontario  Energy  also  requested 
certain  waivers  and  authorizations.  In 
particular.  Ontario  Energy  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  Ontario 
Energy. 

On  April  11,  2002,  the  Commission 
issued  an  Order  Conditionally  Granting 
Market-Based  rate  Authority  And 
Granting  Waivers  (Order)  that  granted 
Ontario  Energy's  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (C).  (D).  and  (F): 

(C)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Ontario  Energy  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure.  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  Ontario  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 


guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
Ontario  Energy,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purpo-ses. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Ontario  Energy's  issuances  of  securities 
or  assumptions  of  liabilities.  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  13, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
inter\'entions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at 
http://www.ferc.fed.us/efi/doorbelI.htm. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Do(  .  02-9898  Filed  4-22-02;  8:45  am] 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR02-6-000] 

Sinclair  Oil  Corporation,  550  East 
South  Temple,  Salt  Lalte  City,  UT 
84102,  Complainant,  v.  Rocky 
Mountain  Pipeline  System  LLC,  555 
Seventeenth  Street,  Denver,  CO  80202 
and  BP  Pipelines  (North  America),  Inc., 
801  Warrenville  Road,  Suite  700,  Lisle, 
IL  60532,  Respondents;  Notice  of 
Complaint 

.-Xpril  17.  2002. 

Take  notice  that  on  April  15,  2002, 
Sinclair  Oil  Corporation  (Sinclair) 
tendered  for  filing  a  Complaint  against 
Rocky  Mountain  Pipeline  System  LLC 
(Rocky  Mountain)  and  BP  Pipelines 
(North  America).  Inc.  (BP  Pipelines). 

Sinclair  states  in  its  Complaint  that  it 
purchases  crude  oil  shipped  on  the 
Western  Corridor  pipeline  from 
International  Boundary,  Montana  to 
Casper.  Wyoming.  Sinclair  alleges  that 


BP  Pipelines  has  denied  Sinclair  access 
to  the  Western  Corridor  pipeline  and 
has  charged  unjust  and  unreasonable 
and  unduly  discriminator^'  and  unduly 
preferential  rates  for  pipeline 
transportation  services  on  the  Western 
Corridor  line  and  has  therefore  violated 
the  Interstate  Commerce  Act.  Sinclair 
further  alleges  that  Rocky  Mountain  has 
violated  and  is  continuing  to  violate  the 
Interstate  Commerce  Act  by  charging 
unjust  and  unreasonable  and  unduly 
discriminatory  and  unduly  preferential 
rates  for  pipeline  transportation  services 
on  the  Western  Corridor  line. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  May  6,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to  • 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  May  6, 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
vnvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9902  Filed  4-22-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  372] 

Southern  California  Edison  Company; 
Notice  of  Teleconference 

April  17.  2002. 

a.  Date  and  time  of  Teleconference: 
Thursday,  May  2,  2002, 1  p.m.. 

b.  FERC  Contact:  Nan  Allen  at  202- 
219-2938,  nan.allen@ferc.gov. 
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c.  Purpose  of  the  Teleconference:  A 
teleconference  will  be  convened  by 
Commission  staff  to  discuss  measures 
proposed  by  the  Southern  California 
Edison  Company  (SCE)  to  protect  the 
federally-listed,  threatened  bald  eagle 
and  valley  elderberry  longhom  beetle. 
SCE  has  applied  for  a  new  license  to 
operate  the  Lower  Tule  River 
Hydroelectric  Project,  FERC  No.  372, 
Tulare  County,  California. 

d.  Proposed  Agenda:  (1)  Introduction: 
(2)  Recognition  of  Participants;  (3) 
Teleconference  Procedures;  (4)  SCE's 
proposed  measures;  and  (5)  Follow-up 
actions. 

e.  Only  the  U.S.  Fish  and  Wildlife 
Service  and  the  Commission  are 
consulting  parties  for  purposes  of  the 
teleconference.  However,  the  license 
applicant  and  other  interested  parties  to 
the  relicensing  proceeding  will  be 
permitted  to  provide  relevant 
information,  consistent  with  the  limited 
purpose  of  the  teleconference. 

Ajiy  party  wishing  to  participate  in 
the  teleconference  should  contact  Nan 
Allen,  202-219-2938  or 
nan.allen@ferc.gov,  by  April  26,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9903  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-068] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rates 

April  17,2002. 

Take  notice  that  on  April  2,  2002, 
Teimessee  Gas  Pipeline  Company 
(Teimessee),  tendered  for  filing  a  notice 
of  a  change  in  the  rates  for  the  October 
18,  2001  Negotiated  Rate  Agreement 
between  Tennessee  and  NJR  Energy 
Services  (Negotiated  Rate  Agreement) 
which  was  accepted  by  the  Commission 
in  Tennessee  Gas  Pipeline  Company,  97 
FERC  "D  61,248  (2001)  (November  30 
Order).  As  agreed  to  in  the  November  30 
Order,  Tennessee  is  providing  notice  of 
substitution  of  a  fixed  price  effective 
April  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9904  Filed  4-22-02;  8:45  am) 

BILUNG  CO0€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-40-000,  et  al.] 

American  Electric  Power  Company.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  15,2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  American  Electric  Power  Company 

[Docket  Nos.  EC98^0-000.  ER98-27-0-000 
and  ER98-2786-000] 

Take  notice  that  on  April  11,  2002, 
the  Market  Monitor  filed  Market 
Monitoring  of  American  Electric  Rower 
their  seventh  quarterly  report  to  the 
Federal  Energv  Regulatory  Commission. 

Comment  Date:  May  2,  2002. 

2.  Las  Vegas  Cogeneration  11,  L.L.C. 

[Docket  No.  £002-117-000] 

Take  notice  that  on  April  11.  2002. 
Las  Vegas  Cogeneration  II,  L.L.C. 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  is  a  Delaware  limited 
liability  company  formed  for  the 
exclusive  purpose  of  owning  and  selling 
the  output  at  wholesale  of  a  generating 


facility  located  in  North  Las  Vegas. 
Nevada  (the  Facility)  The  Facility  will 
consist  of  four  gas-fired  turbine 
generators  and  ancillary  equipment 
having  a  generating  capability  of 
approximately  230  MW. 

Applicant  stated  that  it  served  its 
application  on  the  following:  Public 
Utilities  Commission  of  Nevada.  South 
Dakota  Public  Utility  Commission. 
Wyoming  Public  Ser\'ice  Commission, 
the  Securities  and  Exchange 
Commission,  and  Nevada  Power 
Company. 

Comment  Date'  May  6.  2002 

3.  Las  Vegas  Cogen  Energy  Financing 
Company.  L.L.C. 

[Docket  No.  £002-118-000] 

Take  notice  that  on  April  11,  2002. 
Las  Vegas  Cogen  Energy  Financing 
Compamy,  L.L.C.  (Applicant),  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  limited 
liability  company  formed  for  the 
exclusive  purpose  of  acquiring,  owning, 
and  leasing  to  Las  Vegas  Cogeneration 

11.  L.L.C.  (LV  Cogen  II).  four  gas-fired 
turbine  generators  and  associated 
generator  step-up  transformers  having  a 
generating  capability  of  approximately 
230  MW,  LV  Cogen  II  will  incorporate 
the  generating  equipment  into  its 
generating  facility  located  in  North  Las 
Vegas,  Nevada  (the  Facility)  and  sell  the 
output  of  the  Facility  exclusively  at 
wholesale. 

Applicant  stated  that  it  served  its 
application  on  the  following:  Public 
Utilities  Commission  of  Nevada,  South 
Dakota  Public  Utility  Commission. 
Wvoming  Public  Service  Commission, 
the  Securities  and  Exchange 
Commission,  and  Nevada  Power 
Company. 

Comment  Date:  May  6.  2002. 

4.  Exelon  Generation  Company,  LLC 

[Dockfit  No.  EROl-948-OOOl 

Take  notice  that  on  April  10,  2002, 
Exelon  Generation  Company.  LLC 
(Exelon  Generation),  requested  the 
Federal  Energy  Regulator^-  Commission 
to  act  on  Exelon  Generation  s  )anuary 

12,  2001,  filing  in  the  captioned  docket, 
which  Exelon  Generation  on  Februan.' 
20,  2001,  requested  be  held  in  abeyance 
pending  further  action  by  Exelon 
Generation. 

Comment  Date:  May  1,  2002. 
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5.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-922-OO11 

Talce  notice  that  on  April  11.  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted  a 
flling  in  compliance  with  the 
Commission's  March  27,  2002  "Order 
Accepting  In  Part  And  Rejecting  In  Part 
Tariff  Amendment  No.  42  And 
Dismissing  Complaint."  98  FERC 
H  61,327.  The  ISO  states  that  it  has 
served  copies  of  this  filing  upon  all 
parties  listed  on  the  official  service  list 
for  this  proceeding. 

Comment  Date:  May  2.  2002. 

6.  Entergy  Services,  Inc. 

[Docket  No.  ER02-150&-O001 

Take  notice  that  on  April  10.  2002. 
Entergy  Services,  Inc..  (Entergy 
Services),  on  behalf  of  the  Enterg\' 
Operating  Companies,  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services 
and  Alabama  Electric  Cooperative,  Inc. 
under  Entergy  Services'  Rate  Schedule 
SP. 

Comment  Date:  May  1,  2002. 

7.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER02-15O»-OO0l 

Take  notice  that  on  April  11,  2002, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson),tendered 
for  filing  a  Notice  of  Cancellation  of 
Rate  Schedule  FERC  No.  201.  Rate 
Schedule  FERC  No.  201  sets  forth  the 
terms  and  charges  for  transmission 
facilities  provided  by  Central  Hudson  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  and  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk)  for  the  transmission  of  output 
from  the  Roseton  Generating  Station. 

The  aforementioned  cancellation  is 
the  residt  of  the  sale  of  the  Roseton 
Generating  Station,  which  was  owned 
by  the  Company  and  Con  Edison  and 
Niagara  Mohawk  as  tenants-in-common, 
to  a]^liates  of  Dynegy  Power  Corp.  on 
January  30,  2001. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  1 8 
CFR  35.11  of  the  Regulations  to  permit 
the  cancellation  to  become  effective 
January  1,  2002. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison, 
Niagara  Mohawk  and  the  State  of  New 
York  Public  Service  Commission. 

Comment  Date:  May  2.  2002. 

8.  Pinnacle  West  Capital  Corporation 

[Docket  No.  ER02-1 510-000) 

Take  notice  that  on  April  11,  20002, 
Pinnacle  West  Capital  Corporation 


(PWCC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  two  Service  Agreements 
under  the  Western  Systems  Power  Pool 
Agreement  for  service  to  APS  Energy 
Services.  PWCC  has  requested  waiver  of 
the  Commission's  Notice  Requirements 
for  effective  dates  as  stated  in  the 
service  agreements. 

PWCC  has  requested  confidential 
treatment  of  certain  privileged 
information  pursuant  to  18  CFR  388.112 
in  the  long-term  contracts.  A  copy  of 
this  filing  has  been  served  on  APS 
Energy  Services. 

Comment  Date:  May  2,  2002. 

9.  Yuba  City  Energy  Center,  LLC 

[Docket  No.  ER02-1512-O00] 

Take  notice  that  on  April  11.  2002, 
Yuba  City  Energy  Center.  LLC,  (Yuba 
City)  tendered  for  filing,  under 
section'205  of  the  Federal  Power  Act , 
a  request  for  authorization  to  make 
wholesale  sales  of  electric  energy, 
capacity  and  ancillary  services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell  firm 
transmission  rights.  Yuba  City  proposes 
to  own  and  operate  a  48.7  megawatt 
simple  cycle  natural  gas-fired  peaking 
unit  located  in  Sutter  County, 
California. 

Comment  Date:  May  2,  2002. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-1 5 13-000) 

Take  notice  that  on  April  11,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  four 
executed  service  agreements  for  point- 
to-point  transmission  service,  under  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff,  with  the  following 
customers:  UBS  AG,  London  Branch 
(UBS  AG)  (one  agreement  for  Non-Firm 
Service  and  one  agreement  for  Short- 
Term  Firm  Service)  and  PNM  Bulk 
Power  Marketing  (PNM  BPM)  (one 
agreement  for  Non-Firm  Service  and  one 
agreement  for  Short-Term  Firm  Service). 

PNM  requests  April  1,  2002,  as  the 
effective  date  for  each  agreement.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico.  Copies  of  the  filing  have  been 
sent  to  UBS  AG  and  PNM  BPM,  as  well 
as  to  the  New  Mexico  Public  Regulation 
Commission  and  the  New  Mexico 
Attorney  General. 

Comment  Date:  May  2,  2002. 

11.  Ameren  Services  Company 

(Docket  NO.ER02-1514-000] 

Take  notice  that  on  April  11,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 


for  Long-Term  Firm  Point-to-Point 
Transmission  Service  Agreements 
between  ASC  and  Ameren  Energy, 
Energy-Koch  Trading,  LP  and  Upper 
Peninsula  Power  Company  and  Non- 
Firm  Point-to-Point  Transmission 
Service  between  ASC  and  Upper 
Peninsula  Power  Company  (the  parties). 
ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  Date:  May  2,  2002. 

12.  West  Penn  Power  Company  (dba 
Allegheny  Power) 

[Docket  No.  ER02-1 5 15-000) 

Take  notice  that  on  April  11,  2002, 
West  Perm  Power  Company,  dba 
Allegheny  Power,  filed  an  Addendum  to 
its  Electric  Service  Agreement  with 
Duquesne  Light  Company  to  add  a 
delivery  point.  An  effective  date  for  the 
new  delivery  point  of  April  19,  2002  is 
requested. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conmiission.  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission  and  all  parties  of 
record. 

Comment  Date:  May  2,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l}(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc  02-9839  Filed  4-22-02;  8:45  amj 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-62-000,  et  al.] 

Canadian  Niagara  Power  Company, 
Limited,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

.^pril  16.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Canadian  Niagara  Power  Company, 
Limited 

[Docket  No.  EC02-62-0001 

Take  notice  that  on  April  12,  2002. 
Canadian  Niagara  Power  Company 
Limited  and  Opinac  Energy 
Corporation,  tendered  for  filing, 
pursuant  to  section  203  of  the  Federal 
Power  Act.  16  U.S.C.  section  824b 
(1994),  and  Part  33  of  the  Commission's 
regulations,  18  CFR  part  33  (2001).  an 
application  for  authorization  to  dispose 
of  jurisdictional  facilities  pursuant  to 
the  sale  of  all  of  the  ownership  interests 
of  Opinac  Energy  Corporation  in 
Canadian  Niagara  Power  Company, 
Limited,  to  Fortis  Inc. 

Comment  Date:  May  3.  2002. 

2.  Central  Maine  Power  Company 

[Docket  No.  ER02-1221-O00I 

Take  notice  that  on  April  12,  2002, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  the  an  Executed 
Amendment  to  the  Interconnection 
Agreement  by  and  between  CMP  and 
Gardner  Brook  Hydro,  designated  as 
FERC  Electric  Tariff,  Fifth  Revised. 
Volume  No.  3,  Service  Agreement  No. 
144.  First  Revision. 

Comment  Date:  May  3,  2002. 

3.  Illinois  Power  Company 

[Docket  No.  ER02-1. 51 6-000) 

Take  notice  that  on  April  12,  2002, 
Illinois  Power  Company  (Illinois 
Power),  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  Emergency  Energy  Service 
Agreement  entered  into  with  City  of 
Columbia,  Missouri,  Columbia  VVater 
and  Light  pursuant  to  Illinois  Power's 
Emergency  Energy  Tariff. 


Illinois  Power  requests  an  effective 
date  of  March  15,  2002,  for  the 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  Illinois  Power  states  that  a 
copy  of  this  filing  has  been  sent  to  the 
customers 

Comment  Date.- May  3,  2002. 

4.  Cinergy  Services.  Inc 

[Docket  No.  ER02-1 5 17-000) 

Take  notice  that  on  April  12,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Commonwealth  Edison  Company  are 
requesting  a  cancellation  of  Service 
Agreements  No. 6  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  and 
Market-Based  Power  Sales  Tariff— FERC 
Electric  Tariff  Original  Volume  No. 6 
and  Volume  No.  7. 

Cinergy  requests  an  effective  date  of 
April  15, '2002. 

Comment  Date:  May  3.  2002. 

5.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1.518-000) 

Take  notice  that  on  April  12,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Commonwealth  Edison  Company  on 
April  11,  2002  are  requesting  a 
cancellation  of  Service  Agreement  No 
31,  under  Cinergy  Operating 
Companies,  FERC  Electric  Resale  of 
Transmission  Rights  and  Ancillary' 
Service  Rights,  FERC  Electric  Tariff 
Original  Volume  No.  8. 

Cinergv  requests  an  effective  date  of 
April  15,'2002. 

Comment  Date:  May  3,  2002. 

6.  Plains  End,  LLC 

[Docket  No.  ER02-1 5 19-000) 

Take  notice  that  on  April  12.  2002. 
Plains  End,  LLC  (Plains  End)  tendered 
for  filing  a  Power  Purchase  Agreement 
for  power  sales  (Agreement)  with  Public 
Service  Company  of  Colorado  (PSCO) 
pursuant  to  which  Plains  End  will  sell 
electric  wholesale  services  to  PSCO  at 
market-based  rates  according  to  its 
FERC  Electric  Tariff.  Original  Volume 
No.  1. 

Comment  Date:  May  3,  2002. 

7.  PECO  Energy  Company 

(Docket  No.  ER02-1. 520-000) 

Take  notice  that  on  April  12,  2002. 
PECO  Energy  Company  (PECO) 
submitted  for  filing  the  following 
Construction  Agreements  between 
PECO  and  FPL  Energy  Marcus  Hook. 
L.P.  (FPL).  Construction  Agreement  for 
Attachment  Facilities  and  Construction 
Agreement  for  Network  upgrades,  both 
related  to  the  Marcus  Hook  Electric 
Generating  Station.  The  Construction 
Agreements  were  respectively 


designated  as  Serx'ice  Agreement  666 
and  667  under  PIM  Interconnection 
L.L.C.'s  (PIM)  FERC  Electric  tariff 
Fourth  Revised  Volume  No.  1 

The  proposed  effective  date  for  the 
Construction  Agreement  for  Attachment 
Facilities  is  March  19.  2002  and  the 
proposed  effective  date  for  the 
Construction  Agreement  for  Network 
upgrades  is  April  3.  2002.  Copies  of  this 
filing  were  served  on  FPL  and  PIM. 

Comment  Date:  May  3.  2002. 
8.  Central  Maine  Power  Company 

[Docket  No.  ER02-1521-O00) 

Please  take  notice  that  on  April  12. 
2002  .  Central  Maine  Power  Company 
(CMP)  tendered  for  filing  a  service 
agreement  for  Non-firm  Local  Point-to- 
Point  Transmission  Ser\'ice  entered  into 
with  Gardner  Brook  Hydro  under  its 
new  ownership.  Service  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP-FERC  Electric  Tariff, 
Original  Volume  No.  3,  Fifth  Revision. 
Service  Agreement  No.  157, 

CMP  also  requests  termination  of 
FERC  Electric  Tariff.  Original  Volume 
No.  3.  Fifth  Revision,  Service 
Agreement  No  156.  submitted  for  filing 
on  March  11,  2002  under  Docket  No, 
ER02-1301-000.  to  reflect  the  sale  of  the 
hydro  facility  on  March  20.  2002 

Comment  Date:  May  3,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211- 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
\\^^■\^■  ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

!FR  Doc.  02-9893  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 77-003] 

Cinergy  Services,  Inc.;  Notice  of  Filing 

April  17,2002. 

Take  notice  that  on  April  2,  2002, 
Cinergy  Power  Investments.  Inc.  (CPI) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Revised  Code  of 
Conduct  pursuant  to  the  order  issued  in 
the  above-captioned  Dockets  on  March 
18,  2002.  Copies  have  been  served  on  all 
parties  designated  on  the  official  service 
list  complies  by  the  Secretary  in  these 
proceedings. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link. 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  April  26.  2002. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

[FR  Doc.  02-9897  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  6717-D1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 526-000,  et  at.] 

Midwest  Independent  Transmission 
System  Operator,  Inc.,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

April  17.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 526-000] 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  35.13,  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by  Alcoa 
Power  Generating  Inc.,  d/b/a/  APG 
Trading. 

A  copy  of  this  filing  was  sent  to  Alcoa 
Power  Generating  Inc..  d/b/a/  APG 
Trading. 

Comment  Date:  May  6,  2002. 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1 527-000) 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by 
Calpine  Energy  Services,  L.P. 

A  copv  of  this  filing  was  sent  to 
Calpine  Services,  L.P. 

Comment  Date:  May  6.  2002. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1528-000J 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Service  Agreement  for  the 
transmission  service  requested  by  WPS 
Energy  Services,  Inc. 


A  copy  of  this  filing  was  sent  to  WPS 
Energy  Services,  Inc. 

Comment  Date:  May  6,  2002. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc.  ' 

[Docket  No.  ER02-1 529-000] 

Take  notice  that  on  April  15.  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13.  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by 
Nordic  Marketing  LLC. 

A  copy  of  this  filing  was  sent  to 
Nordic  Marketing  LLC. 

Comment  Date:  May  6,  2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1530-000] 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by  H.Q. 
Energy  Services  (U.S.)  Inc. 

A  copy  of  this  filing  was  sent  to  H.Q. 
Energy  Services  (U.S.)  Inc. 

Comment  Date:  May  6,  2002. 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 53 1-000] 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by  City 
of  Cleveland,  Department  of  Public 
Utilities,  Division  of  Cleveland  Public 
Power. 

A  copy  of  this  filing  was  sent  to  City 
of  Cleveland,  Department  of  Public 
Utilities,  Division  of  Cleveland  Public 
Power. 

Comment  Date:  May  6,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 532-000] 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
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pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Ser\'ice  Agreements  for  the 
transmission  service  requested  by  Coral 
Power,  L.L.C. 

A  copy  of  this  filing  was  sent  to  Coral 
Power,  L.L.C. 

Comment  Date:  May  6,  2002. 

8.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER02-1 533-000] 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by 
Ameren  Energy,  Inc.,  as  agent  for  and  on 
behalf  of  Union  Electric  Co.,  d/b/a 
Ameren  UE  &  AmerenEnergv  Generating 
Co. 

A  copy  of  this  filing  was  sent  to 
Ameren  Energy,  Inc.,  as  agent  for  and  on 
behalf  of  Union  Electric  Co.,  d/b/a 
Ameren  UE  &  AmerenEnergv  Generating 
Co. 

Comment  Date:  May  6,  2002. 

9.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER02-1534-0001 

Take  notice  that  on  April  15,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatorv' 
Commission's  (Commission) 
regulations.  18  CFR  35.13.  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by  Texas 
Electric  Marketing.  LLC. 

A  copy  of  this  filing  was  sent  to  Texas 
Electric  Marketing,  LLC. 

Comment  Date:  May  6.  2002. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1.535-000! 

Take  notice  that  on  April  15.  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by 
Maclaren  Energy  Inc. 


A  copy  of  this  filing  was  sent  to 
Maclaren  Energy  Inc. 
Comment  Date:  May  6,  2002. 

11.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

IDocket  No.  ER02-153B-OO0) 

Take  notice  that  on  April  15,  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulator\' 
Commission's  (Commission) 
regulations.  18  CFR  35.13.  submitted  for 
filing  Service  Agreements  for  the 
transmission  ser\'ice  requested  by  Kiel 
Electric  Utility. 

A  copy  of  this  filing  was  sent  to  Kiel 
Electric  Utilitv- 

Comment  Date:  May  6.  2002. 

12.  Avista  Corporation 

[Docket  No.  ER-02-l.')39-000l 

Take  notice  that  on  April  1 1 ,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act.  Avista  Corporation  tendered 
for  filing  with  the  Federal  Energy 
Regulatorv  Commission  a  proposed 
revision  to  FERC  Rate  Schedule  No.  290. 
Avista  Corporation's  currently  effective 
rate  schedule  for  the  1964  Pacific 
Northwest  Coordination  Agreement 
(PNCA).  Avista  Corporation  has  filed  a 
revised  tariff  sheet  to  reflect  an 
extension  of  the  term  of  the  PNCA  from 
June  30,  2003  to  July  31,  2003.  Avista 
Corporation  requests  that  the 
Commission  accept  the  change  effective 
June  10,  2002. 

A  copy  of  this  filing  has  been  served 
upon  all  parties  to  the  PNCA. 
Comment  Date:  May  2,  2002. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 540-000] 

Take  notice  that  on  April  15.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  35.13.  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by  PSEG 
Energy  Resources  &  Trade  LLC, 

A  copy  of  this  filing  was  sent  to  PSEG 
Energy  Resources  &  Trade  LLC. 

Comment  Date:  May  6.  2002. 

14.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-]  541-000] 

Take  notice  that  on  April  15.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 


pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35,13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35  13.  submitted  for 
filing  Service  Agreements  for  the 
transmission  service  requested  by  Ohio 
Valley  Electric  Corporation. 

A  copy  of  this  filing  was  sent  tu  Ohio 
Valley  Electric  Corporation 

Comment  Date:  May  6,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  .Ml  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
^^^^'Vi■. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filmg"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-9894  Filed  4-22-02;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 1 4-000,  et  al.] 

PH  Generating  Statutory  Trust  B.  et  ai,: 
Electric  Rate  and  Corporate  Regulation 
Filings 

.^p^il  12.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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1.  PH  Generating  Statutory  Trust  B 

(Docket  No.  EG02-114-<)00l 

Take  notice  that  on  April  8.  2002,  PH 
Generating  Statutory  Trust  B 
(Applicant]  filed  with  the  Federal 
Energy  Regulatoiy  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 
Applicant  is  a  Connecticut  business 
trust  formed  for  the  benefit  of  First 
Chicago  Leasing  Corporation  and  other 
passive  investors,  to  purchase  and  hold 
legal  title  to  a  40-percent  leasehold 
interest  in  the  Aries  Power  Plant,  an 
approximately  600-MVV  natural  gas-fired 
combined-cycle  generating  facility  being 
constructed  near  Pleasant  Hill  in  Cass 
Countv.  Missouri. 

Comment  Date:  May  3.  2002. 

2.  PH  Generating  Statutory  Trust  A 

1  Docket  No.  £002-115-000] 

Take  notice  that  on  April  8,  2002,  PH 
Generating  Statutory  Trust  A 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 
Applicant  is  a  Connecticut  business 
trust  formed  for  the  benefit  of  Bankers 
Commercial  Corporation  and  other 
passive  investors,  to  purchase  and  hold 
legal  title  to  a  60-percent  leasehold 
interest  in  the  Aries  Power  Plant,  an 
approximately  600-M\V  natural  gas-fired 
combined-cycle  generating  facility  being 
constructed  near  Pleasant  Hill  in  Cass 
Countv.  Missouri. 

Comment  Date:  May  3,  2002. 

3.  Mirant  Lovett,  L.L.C.,  Mirant 
Bowline.  L.L.C..  Mirant  NY-Gen.  L.L.C. 

[Docket  Nos.  ER99-2043-00;i  ER99-2044- 

002  and.  ER99-2045-O021 

Take  notice  that  on  April  8,  2002, 
Mirant  Lovett,  L.L.C,  Mirant  Bowline, 
L.L.C.  and  Mirant  NY-Gen.  L.L.C. 
(collectively  the  Mirant  New  York 
Companies)  tendered  for  filing  an 
updated  market-power  analysis  in 
compliance  with  the  requirement  of  the 
order  granting  them  authority  to  make 
power  sales  at  market-based  rates. 

Comment  Date:  April  29,  2002. 

4.  Unitil  Power  Corp. 

[Docket  No.  ER02-999-001 J 

Take  notice  that  on  April  8,  2002, 
Unitil  Power  Corp.  (Unitil  Power)  made 
a  compliance  filing  pursuant  to  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  March  22. 
2002  Order  accepting  its  proposed 
market-based  rate  tariff.  Unitil  Power's 


filing  includes  a  code  of  conduct  and 
amends  its  tariff  to  specify  the  ancillary 
services  it  will  sell  into  markets 
administered  bv  ISO  New  England  and 
the  New  York  ISO. 

A  copv  of  the  filing  was  served  upon 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  Date:  April  29.  2002. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 307-000] 

Take  notice  that  on  April  9,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulator}' 
Commission's  (Commission) 
regulations,  18  CFR  35.13,  submitted  for 
filing  a  request  for  a  change  in  the 
effective  date  for  Service  Agreements  for 
the  transmission  service  requested  by 
East  Kentucky  Power  Cooperative. 

A  copv  of  this  filing  was  sent  to  East 
Kentucky  Power  Cooperative. 

Comment  Date:  April  30,  2002. 

6.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER02-i:n(M)00] 

Take  notice  that  on  April  9,  2002, 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  35.13,  submitted  for 
filing  a  request  for  a  change  in  the 
effective  date  for  Service  Agreements  for 
the  transmission  service  requested  by 
Omaha  Public  Power  District. 

A  copy  of  this  filing  was  sent  to 
Omaha  Public  Power  District. 

Comment  Date:  April  30,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

(Docket  No.  EK02- 1311-000] 

Take  notice  that  on  April  9.  2002. 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  35.13.  submitted  for 
filing  a  request  for  a  change  in  the 
effective  date  for  Service  Agreements  for 
the  transmission  service  requested  by 
UtiliCorp  United,  Inc. 

A  copy  of  this  filing  was  sent  to 
UtiliCorp  United,  Inc. 

Comment  Date:  April  30,  2002. 


8.  Progress  Energy  on  behalf  of  Florida 
Power  Corporation 

[Docket  No.  ER02-1 500-000] 

e  notice  that  on  April  8,  2002,  Florida 
Power  Corporation  (FPC)  tendered  for 
filing  Service  Agreements  for  Non-Firm 
and  Short-Term  Firm  Point-to-Point 
Transmission  Service  with  Progress 
Ventures,  Inc.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff  filed  on 
behalf  of  FPC. 

FPC  is  requesting  an  effective  date  of 
March  10,  2002  for  these  Service 
Agreements.  A  copy  of  the  filing  was 
served  upon  the  North  Carolina  Utilities 
Commission  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  April  29.  2002. 

9.  Cinergy  Services.  Inc. 

[Docket  No.  ER02-1501-000] 

Take  notice  that  on  April  9,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Alliant  Energy  Industrial  Services.  Inc., 
are  requesting  a  cancellation  of  Service 
Agreement  No. 85.  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No.  6. 
Cinergy  requests  an  effective  date  of 
April  10,' 2002. 

Comment  Date:  April  30,  2002. 

10.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-1 502-000] 

Take  notice  that  on  April  9,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Alliant  Energy  Industrial  Services,  Inc.. 
are  requesting  a  cancellation  of  Service 
Agreement  No. 85,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No.  7. 
Cinergy  requests  an  effective  date  of 
April  10,  2002. 

Comment  Date:  April  30,  2002 

11.  Cinergy  Services,  Inc. 

Docket  No.  ER02-1 503-000 

Take  notice  that  on  April  9.  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Alliant  Energy  Industrial  Services.  Inc., 
are  requesting  a  cancellation  of  Service 
Agreement  No.161,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No.  7. 

Cinergy  requests  an  effective  date  of 
April  10,  2002. 

Comment  Date:  April  30,  2002. 

12.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-1 504-000) 

Take  notice  that  on  April  9,  2002, 
Cinergy  Services.  Inc.  (Cinergy)  and 
Alliant  Energy  Industrial  Services,  Inc., 
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are  requesting  a  cancellation  of  Service 
Agreement  No. 161,  under  Cinergy 
Operating  Companies.  FERC  Electric 
Cost-Based  Power  Sales  Tariff.  FERC 
Electric  Tariff  Original  Volume  No.  4. 

Cinergy  requests  an  effective  date  of 
April  10.  2002. 

Comment  Date:  April  30.  2002. 

13.  Pinnacle  West  Capital  Corporation 

[Docket  No.  E;R02-1. =505-0001 

Take  notice  that  on  April  9.  2002, 
Pirmacle  West  Capital  Corporation 
(PWCC)  tendered  for  filing  five  Service 
Agreements  under  the  Western  Systems 
Power  Pool  Agreement  for  service  to 
APS  Energy  Services  and  a  Service 
Agreement  with  Utah  Municipal  Power 
Agencv  under  PWCC's  FERC  Rate 
Schedule  No.  1.  PWCC  has  requested 
waiver  of  the  Commission's  Notice 
Requirements  for  effective  dates  as 
stated  in  the  service  agreements. 

PWCC  has  requested  confidential 
treatnient  of  certain  privileged 
information  pursuant  to  18  CFR  388.112 
in  the  long-term  contracts. 

A  copy  of  this  filing  has  been  served 
on  APS  Energy  Services  and  Utah 
Municipal  Power  Agencv. 

Comment  Date:  April  30.  2002. 

14.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-1 506-000) 

Take  notice  that  on  April  9.  2002.  PJM 
Interconnection,  L.L.C.  (PIM)  submitted 
for  filing  a  revised  Schedule  2  to  the 
PJM  Open  Access  Tariff  to  include  the 
Handsome  Lake  Energy'  LLC  (Handsome 
Lake)  revenue  requirement  for  providing 
Reactive  Support  and  Voltage  Control 
from  Generation  Sources  Service  in  the 
PJM  region  which  was  accepted  for 
filing  by  the  Commission  in  Docket  No. 
ER02-771  on  March  8.  2002. 

PJM  requests  a  waiver  of  the 
Commission's  notice  regulations  to 
permit  an  effective  date  of  April  1 .  2002, 
consistent  with  the  effective  date  of 
Handsome  Lake's  membership  in  PJM 
and  the  effective  date  for  the  revenue 
requirement  as  set  forth  in  the 
Commission's  letter  order  in  Docket  No. 
ER02-771. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  Handsome  Lake,  all  PJM 
members,  and  each  of  the  state  electric 
regiilatory  commissions  within  the  PJM 
region. 

Comment  Date:  April  30,  2002. 

IS.New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-1 507-000] 

Take  notice  that  on  April  8,  2002  the 
New  York  System  Operator,  Inc. 
(NYISO)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 


proposed  revisions  to  its  Open  Access 
Transmission  Tariff  and  Market 
Administration  and  Control  Area 
Services  Tariff  to  implement  an 
enhancement  to  its  pre-scheduling 
rules.  The  NYISO  has  requested  an 
effective  date  of  April  11,  2001. 

The  NYISO  has  mailed  a  copy  of  this 
compliance  filing  to  all  persons  who  are 
signatories  to  the  NYISO's  Open  Access 
Transmission  Tariff  or  Market 
Administration  and  Control  Area 
Services  Tariff,  to  the  New  York  State 
Public  Service  Commission,  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania.  The 
NYISO  has  also  mailed  a  copy  to  each 
person  designated  on  the  official  service 
list  maintained  bv  the  Commission  for 
Docket  No.  ER02-638-000. 

Comment  Date:  April  29,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
WH-u'./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr. 

Deputy  Secretary 

[PR  Doc.  02-9892  Filed  4-22-02;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD02-1 4-000] 

Conference  on  Emergency 
Reconstruction  of  Interstate  Natural 
Gas  Infrastructure;  Notice  of  Technical 
Conference  and  Agenda 

April  16,  2002. 

As  announced  in  the  Notice  of 
Conference  issued  on  April  2.  2002.  staff 
from  the  Federal  Energy  Regulatory 
Commission  (Commission)  and  from  the 
Office  of  Pipeline  Safety  of  the 
Department  of  Transportation  will 
convene  a  technical  conference  on  April 
22,  2002  at  9  am  in  the  Commission 
Meeting  Room  (2C)  to  begin  discussions 
with  interested  parties  on  whether  and 
how  to  clarify,  expedite  and  streamline 
permitting  and  approvals  for  interstate 
pipeline  reconstruction  in  the  event  of 
disaster,  whether  natural  or  otherwise. 
The  conference  Agenda  is  appended  to 
this  Notice. 

Transcripts  of  the  conference  will  be 
available  from  Ace  Reporting  Company 
(202-347-3700).  for  a  fee  The  transcript 
will  be  available  on  the  Commission's 
RIMS  svstem  two  weeks  after  the 
conference. 

For  additional  information,  please 
contact  Carol  Connors  in  the  Office  of 
E.xternal  Affairs  at 
carol.connors@ferc.gov. 

Magalie  R.  Salas. 
Secretary. 

Conference  on  Emergency 
Reconstruction  of  Interstate  Natural 
Gas  Infrastructure  April  22.  2002. 

9  a.m.     Opening  Remarks — FERC  and 

DOT  9;10  AM  Special  Presentation 
Howard  Schmidt.  Chairman,  Critical 

Infrastructure  Protection  Board 
9:20  a.m.     Formal  Presentations 
Presentations  on  existing  authorities 

concerning  emergency 

reconstruction,  and  recent 

experiences. 
Berne  L.  Mosley.  Senior  Technical 

Expert,  Office  of  Energy  Projects 
Jim  O'Steen.  Deputy  Associate 

Administrator.  Department  of 

Transportation.  Office  of  Pipeline 

Safety 

10  a.m.    Panel  I— Regulatory 

Perspectives 
Panel  Members 
Dinah  Bear,  General  Counsel.  Council 

on  Environmental  Quality 
John  Gawronski.  Chief.  Gas  Safety. 

Office  of  Gas  &  Water  New  York 

State  Public  Ser\'ice  Commission 
Bob  Rosenthal,  Director,  Bureau  of 
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Fixed  Utility  Services, 
Pennsylvania  Public  Utility 
Commission 
Kevin  J.  Bliss.  Washington 
Representative,  Interstate  Oil  and 
Gas  Compact  Commission 
Representative  from  the  Federal 

Bureau  of  Investigation — Invited 
Representative  from  the  Office  of 
Homeland  Security — Invited 
11a.m.    Facilitated  Discussion 
30  Minute  facilitated  discussion 
among  panel  members. 
1 1 :30  a.m.    Question  and  Answer 
Session 
15  minutes  for  questions  from  the 
audience. 
11:45  a.m.     Break 

12  p.m.     Introduction  of  Next  Panel 
12:05  p.m.     Panel  II — Industry  and 

Other  Perspectives 
Panel  Members 
John  Somerhalder.  President,  El  Paso 

Pipeline  Group 
Janice  Alperin,  Associate  General 
Counsel,  El  Paso  Pipeline  Group 
Dena  Wiggins,  General  Counsel, 

Process  Gas  Consumers 
Mary  Jane  McCartney.  Senior  Vice 
President  for  Gas  Operations. 
Consolidated  Edison  Company 
Michelle  Joy,  General  Counsel, 
American  Oil  Pipeline  Association 
12:55  p.m.    Facilitated  Discussion 
30  Minute  facilitated  discussion 
among  panel  members. 
1:25  p.m.     Question  and  Answer 
Session 
15  minutes  for  questions  from  the 
audience. 
1:40  p.m.    Closing  Remarks 

(FR  Doc.  02-9895  Filed  4-22-02;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD02-1 5-000] 

Conference  on  Emergency 
Reallocation  of  Natural  Gas;  Notice  of 
Technical  Conference  and  Agenda 

April  16.  2002. 

As  announced  in  the  Notice  of 
Conference  issued  April  2.  2002,  staff 
from  the  Federal  Energy  Regulator)' 
Commission  (FERC  or  Commission)  and 
from  the  Department  of  Energy  (DOE) 
will  convene  a  technical  conference  on 
April  23,  2002  at  9  a.m.  in  the 
Commission  Meeting  Room  (2C)  to 
begin  discussions  with  interested 
parties  on  whether  and  how  to  clarify, 
expedite  and  streamline  processes  for 
reallocating  natural  gas  among  shippers. 


pipelines,  and  local  distribution 
companies  (LDCs)  in  today's  non- 
vertically  integrated  industry  in  the 
event  of  a  disaster,  whether  natuiral  or 
otherwise. 

The  conference  Agenda  is  appended 
to  this  Notice.  Transcripts  of  the 
conference  will  be  available  from  Ace 
Reporting  Company  (202-347-3700),  for 
a  fee.  The  transcript  will  be  available  on 
the  Commission's  RIMS  system  two 
weeks  after  the  conference. 

For  additional  information,  please 
contact  Carol  Connors  in  the  Office  of 
External  Affairs  at 
carol.connors@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

Conference  on  Emergency  Reallocation 
of  Natural  Gas  April  23,  2002. 

9  a.m.     Opening  Remarks — FERC  and 

DOE 
9:10  a.m.     Formal  Presentations 
Presentations  on  the  existing 

authorities  concerning  emergency 

reallocation. 
Robert  F.  Christin,  Energy  Projects. 

Lead  Counsel.  Office  of  the  General 

Counsel 
Donald  A.  Juckett.  Director,  Natural 

Gas  and  Petroleum  Import/Export 

Activities,  Department  of  Energy, 

Office  of  Fossil  Energy 
9:50  a.m.     Panel  I — Regulatory 

Perspectives 

Panel  Members 

Commissioner  Charles  R.  Matthews, 

Texas  Railroad  Commission 
Phil  Teumim,  Director,  Office  of  Gas 
and  Water,  New  York  State  Public 
Service  Commission 
Representative  from  the  Office  of 

Homeland  Security — Invited 
Representative  from  the  National 

Governors  Association — Invited 
10:30  a.m.     Facilitated  Discussion 
30  Minute  facilitated  discussion 
among  panel  members. 
1 1 :00  a.m.     Question  and  Answer 
Session 
15  minutes  for  questions  from  the 
audience. 
11:15  a.m.     Break 

11:30  a.m.  Introduction  of  Next  Panel 
11:35  a.m.     Panel  II — Industry  and 
Other  Perspectives 
Richard  Smead,  Vice  President, 
Regulatory  Policy,  El  Paso  Pipeline 
Group 
Janice  Alperin.  Associate  General 
Counsel.  El  Paso  Pipeline  Group 
Dena  Wiggins.  General  Counsel, 

Process  Gas  Consumers 
Mike  Linn,  President,  Allegheny 

Interests 
Mark  Haskell,  Partner,  Bninekant  & 


Haskell  (for  Natural  Gas  Supply 
Association) 
Jack  Cashin,  Senior  Manager  Policy, 
Electric  Power  Supply  Association 
Richard  McMahon,  EEl  Group 

Director,  Edison  Electric  Institute 
LDC  Representative  from  the  Natural 
Gas  Council — Invited 
12:55  p.m.    Facilitated  Discussion 
30  Minute  facilitated  discussion 
among  panel  members. 
1:25  p.m.    Question  and  Answer 
Session 
15  minutes  for  questions  from  the 
audience. 
1:40  p.m.    Closing  Remarks 

[FR  Doc.  02-9896  Filed  4-22-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Membership  of  Performance 
Review  Board 

April  17.  2002. 

The  Federal  Energy  Regulatory 
Commission  (Conmiission)  hereby 
provides  notice  of  the  membership  of  its 
Performance  Review  Board  (PRB).  This 
action  is  undertaken  in  accordance  with 
Title  5,  U.S.C,  Section  4314(c)(4).  The 
Commission's  PRB  adds  the  following 
member:  J.  Mark  Robinson 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9901  Filed  4-22-02:  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7174-8] 

Guidance  on  the  CERCLA  Section 
101(10KH)  Federally  Permitted  Release 
Definition  for  Clean  Air  Act 
"Grandfathered"  Sources 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  publishing  as  an 
appendix  to  this  notice  a  guidance  on 
the  CERCLA  section  101(10)(H) 
federally  permitted  release  definition  as 
it  applies  to  grandfathered  sources 
under  the  Clean  Air  Act  (CAA). 
FOR  FURTHER  INFORMATION  CONTACT:  Visit 
the  OECA  Docket  Web  Site  at 
vvrww.epa.gov/oeca/polguid/ 
enfdock.html  or  contact  the  RCRA/UST, 
Superfiind  and  EPCRA  Hotline  at  (800) 
424-9346  or  (703)  412-9810  in 
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Washingtoft,  DC  area.  For  general 
questions  about  this  guidance,  please 
contact  Lynn  Beasley  at  (703)  603-9086 
and  for  enforcement  related  questions, 
please  contact  Ginny  Phillips  at  (202) 
564-6139  or  mail  your  questions  to; 
U.S.  EPA,  1200  Pennsylvania  Ave., 
Washington  DC,  20460,  attention  Lynn 
Beasley,  mail  code  5204G. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  this  Notice 

This  notice  announces  guidance 
discussing  the  application  of  the 
federally  permitted  release  exemption  to 
air  emissions  from  sources  that  are 
"grandfathered"  under  the  Clean  Air 
Act  ("CAA").  The  federally  permitted 
release  exemption  pertains  to  the 
reporting  requirements  under  tv^o 
federal  emergency  response  and  public 
right  to  know  laws:  section  103  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  as  amended,  42  U.S.C. 
9603,  and  section  304  of  the  Emergency 
Plaiming  and  Community  Right-to- 
Know  Act  ("EPCRA").  42  U.S.C.  11004. 
Federally  permitted  releases  are  defined 
in  CERCLA  section  101(10),  which 
specifically  identifies  certain  releases 
that  are  permitted  or  controlled  under 
several  environmental  statutes.  These 
releases  are  exempt  from  the 
notification  requirements  of  CERCLA 
section  103  and  EPCRA  section  304. 
CERCLA  section  101(10)(H)  identifies 
releases  that  are  exempt  from  reporting 
because  they  are  subject  to  permits  and 
regulations  under  the  CAA. 

On  December  21, 1999,  we  published 
in  the  Federal  Register  the  "Interim 
Guidance  on  the  CERCLA  section 
101(10)(H)  Federally  Permitted  Release 
Definition  for  Certain  Air  Emissions" 
("Interim  Guidance").  The  Interim 
Guidance  discussed  several  issues 
regarding  the  application  of  the 
federally  permitted  release  exemption  to 
air  releases,  including  whether  the 
exemption  applies  to  releases  from 
grandfathered  sources.  We  requested 
comment  on  the  Interim  Guidance  and 
held  a  public  meeting,  giving  the  public 
an  opportunity  to  raise  their  concerns 
about  these  issues.  On  April  17,  2002, 
the  Agency  published  the  "Guidance  on 
the  CERCLA  section  101(10)(H) 
Federally  Permitted  Release  Definition 
for  Certain  Air  Emissions,"  (67  FR 
18899).  This  Guidance  responded  to  the 
concerns  raised  by  commentors  and 
superceded  the  Interim  Guidance.  The 
Guidance,  however,  did  not  address  the 
question  of  grandfathered  sources  and 
federally  permitted  releases.  The 
dociunent  we  publish  today  discusses 
grandfathered  sources.  This  document 


reflects  our  consideration  of  the 
comments  submitted  on  the  Interim 
Guidance  regarding  that  issue,  general 
concerns  raised  by  previous  Federal 
Register  notices  on  the  definition  of 
federally  permitted  release,  and  our  own 
experience  in  implementing  the 
reporting  requirements  under  CERCLA 
section  103  and  EPCRA  section  304. 
This  guidance  also  incorporates 
principles  articulated  in  EPA 
administrative  adjudications. 

This  guidance  does  not  impose  new- 
reporting  requirements  or  change  the 
types  of  releases  which  are  required  to 
be  reported  under  CERCLA  section  103 
and  EPCRA  section  304  or  the 
implementing  regulations  at  40  CFR 
parts  302  and  355.  The  legal  authority 
for  the  reporting  requirements  arises 
from  those  statutory  and  regulatory 
provisions,  as  well  as  the  statutory 
provisions  on  federally  permitted 
releases,  not  from  this  guidance. 
Further,  whether  a  particular  air  release 
of  a  hazardous  substance  or  extremely 
hazardous  substance  is  exempt  from 
CERCLA  section  103  and  EPCRA  section 
304  reporting  requirements  requires  a 
case-by-case  determination  based  on  the 
specific  applicable  permit  language  or 
control  requirements.  This  guidance  has 
no  effect  on  CAA  permit  requirements. 

The  Office  of  Solid  Waste  and 
Emergency  Response  and  the  Office  of 
Enforcement  and  Compliance  Assurance 
jointly  issue  this  guidance. 

Dated:  April  4,  2002. 
Marianne  Lamont  Horinko, 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

Dated:  April  11,  2002. 
Sylvia  K.  Lowrance, 

Acting  Assistant  Administrator  for 
Enforcement  and  Compliance  Assurance 

Appendix  A — Guidance  on  the  CERCLA 
Section  101(10)(H)  Federally  Permitted 
Release  Definition  for  Clean  Air  Act 
"Grandfathered"  Sources 

Section  103  of  the  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  ("CEReLA')  and  section  304  of 
the  Emergency  Planning  and  Community 
Right-to-Know  Act  ("EPCRA")  require  that 
facilities  notif\-  federal,  state  and  local 
authorities  of  releases  of  hazardous 
substances,  if  the  amount  of  the  release 
reaches  a  designated  reportable  quantity. 
Federally  permitted  releases,  as  defined  in 
CERCLA  section  101(10).  are  exempt  from 
the  CERCLA  and  EPCRA  release  reporting 
requirements.  Federally  permitted  releases 
are  certain  releases  that  are  permitted  or 
controlled  under  several  environmental 
statutes.  CERCLA  section  101(10)(H) 
identifies  releases  that  are  exempt  from 
reporting  because  they  are  subject  to  permits 
and  regulations  under  the  Clean  Air  Act 
("CAA").  This  guidance  document  addresses 


the  federally  permitted  release  exemption  as 
applied  to  releases  from  grandfathered 
sources  under  the  CA.^. 

CERCLA  section  101(10)(H)  defines 
federally  permitted  releases  under  the  CAA 
as:  Any  emission  into  the  air  subject  to  a 
permit  or  control  regulation  under  section 
111.  section  112,  title  I  part  C,  title  I  part  D, 
or  State  implementation  plans  submitted  in 
accordance  with  section  110  of  the  Clean  Air 
Act  (and  not  disapproved  by  the 
Administrator  of  the  Environmental 
Protection  Agency),  including  any  schedule 
or  waiver  granted,  promulgated,  or  approved 
under  these  sections. 

42  U.S.C.  9601(10)(H)(internal  citations 
omitted).  The  Senate  committee  report 
explained  the  CERCLA  definition  of  federally 
permitted  release  for  air  emissions: 

In  the  Clean  .Air  Act,  unlike  some  other 
Federal  regulatory  statutes,  the  control  of 
hazardous  air  pollutant  emissions  can  be 
achieved  through  a  variety  of  means:  express 
emissions  limitations  (such  as  control  on  the 
pounds  of  pollutant  that  may  be  discharged 
from  a  source  during  a  given  time); 
technology  requirements  (such  as  floating 
roof  tanks  on  hydrocarbons  in  a  certain  vapor 
pressure  range);  operational  requirements 
(such  as  start  up  or  shut  down  procedures  to 
control  emissions  during  such  operations); 
work  practices  (such  as  the  application  of 
water  to  suppress  certain  particulates);  or 
other  control  practices.  Whether  control  of 
hazardous  substance  emissions  is  achieved 
directly  or  indirectly,  the  means  must  be 
specifically  designed  to  limit  or  eliminate 
emissions  of  a  designated  hazardous 
pollutant  or  a  criteria  pollutant 

Senate  Rep.  848.  96th  Cong  .  2d  Sess  49 
(1980). 

Generallv.  releases  from  grandfathered 
sources  do  not  meet  the  definition  of 
federally  permitted  releases,  because 
Congress  exempted  those  sources,  rather  than 
imposing  permits  or  control  regulations  on 
them.  Congress,  in  enacting  several  of  the 
CAA  programs,  did  not  require  existing 
pollution  sources  (unless  modified)  to  install 
pollution  controls.  For  example,  certain 
requirements  of  the  New  Source  Performance 
Standards  Program  apply  specifically  to  new 
sources.  See  42  L'.S.C.  74n(b).  Exempted 
existing  sources  are  known  as 
"grandfathered"  sources  under  Title  I  of  the 
CAA  Congress  structured  the  CAA  to  force 
pollution  control  technology  in  a  cost- 
effective  manner.  Thus,  the  decision  not  to 
require  those  sources  was  primarily  based  on 
economic  considerations,  i.e..  when 
pollution  control  technology  could  be 
efficiently  and  cost-effectively  engineered 
into  plants.  See.  for  example,  H.R.  Rep  .No. 
95-294.  at  185  For  this  reason,  a  facility's 
status  as  a  grandfathered  source  does  not 
necessarilv  mean  that  emissions  from  this 
facility  do  not  pose  a  public  health  hazard. 

To  the  extent  that  the  releases  from 
grandfathered  sources  are  not  subject  to 
permits  or  control  regulations,  thev  generallv 
will  not  meet  the  CERCLA  section  101(10)(H) 
definition  of  federally  permitted  release 
based  on  the  status  of  the  facility  as 
grandfathered.  However,  a  source  that  is 
exempt  from  a  C.\A  requirement  because  of 
its  grandfathered  status  may  be  subject  to 
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other  applicable  C.^A  permits  or  regulations. 
If  there  are  federally  enforceable  permits  or 
control  regulations  issued  under  the  CAA 
provisions  cited  in  CERCLA  101(10)(H)  that 
apply  to  releases  of  hazardous  substances 
from  a  grandfathered  source,  despite  the 
grandfathered  source  exemption,  those 
releases  mav  qualify-  as  federally  permitted 
releases  under  CERCLA  section  101(10)(H). 

(FR  Doc.  02-9914  Filed  4-22-02;  8:45  ami 
NLUNG  CODE  6S60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7173-5] 

Notice  Of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Leeds  Silver 
Reclamation  Superfund  Site 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  Notification  is  hereby  given 
that  a  Proposed  Prospective  Purchaser 
Agreement  (PPA)  associated  with  the 
Leeds  Silver  Reclamation  Superfund 
Site  located  in  Leeds,  Utah  was 
executed  by  the  United  States 
Department  of  Justice  on  March  5,  2002. 
This  Agreement  is  subject  to  final 
approval  after  the  comment  period.  The 
Prospective  Piu^chaser  Agreement  would 
resolve  certain  potential  EPA  claims 
under  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
against  Great  Western  Star,  L.L.C.  and 
Stacey  L.  Eaton,  the  prospective 
piu-chasers  (the  purchasers). 

The  settlement  would  require  the 
purchasers  to  pay  the  U.S. 
Environmental  Protection  Agency 
$60,000.  The  purchasers  intend  to  use 
the  property  as  part  of  a  plan  to  create 
a  residentisd  subdivision  in  the  Silver 
Reef  area,  which  is  in  close  proximity  to 
Leeds.  The  purchasers  will  use  the  Site 
property  as  open  space  within  the 
development. 

The  purchasers  have  agreed  to 
provide  EPA  with  an  irrevocable  right  of 
access  to  the  Site,  to  conduct  all 
business  in  compliance  with  all 
applicable  local.  State,  and  federal  laws 
and  regulations,  and  to  exercise  due 
care  at  the  Site.  The  purchasers  will 
record  a  certified  copy  of  the  PPA  with 


the  local  Recorder's  Office,  and 
thereafter,  each  deed,  title,  or  other 
instrument  conveying  an  interest  in  the 
property  shall  contain  a  notice  to 
successors-in-title  not  to  disturb  the 
implemented  Site  response. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  cogjments 
relating  to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center  at  the  U.S.  Enviroimiental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Denver,  Colorado,  80202. 

Availability:  The  proposed  settlement 
is  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  VIIL  999  18th  Street,  Denver, 
Colorado.  80202.  A  copy  of  the 
proposed  Agreement  may  be  obtained 
from  Mia  Wood,  Enforcement  Attorney, 
U.S.  Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Denver, 
Colorado,  80202.  Comments  should 
reference  the  "Leeds  Silver  Reclamation 
Superfund  Site  Prospective  Purchaser 
Agreement"  and  should  be  forwarded  to 
Maureen  O'Reilly,  Enforcement 
Specialist,  at  the  U.S.  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Denver,  Colorado,  80202. 
FOR  FURTHER  INFORMATION  CONTACT:  Mia 
Wood,  Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency, 
Region  VIII ,  999  18th  Street,  Denver, 
Colorado.  80202. 

It  is  so  Agreed: 
lack  W.  McGraw, 

Acting  Regional  Administrator.  U.S. 

Environmental  Protection  Agency,  Region 

VIII. 

IFR  Doc  02-9915  Filed  4-22-02;  8:45  am] 

BILUNG  COOE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

April  16,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 


displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  conunents  June  24,  2002.  If  you 
anticipate  that  you  vfill  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  internet  to  iboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  iboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0882. 
Title:  Section  95.833,  Construction 
Requirements. 
Form  No.  .N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Respondents:  Individuals  or 
households,  business  or  other  for-profit. 
Number  of  Respondents:  1,468. 
Estimated  Time  Per  Response:  1  hour. 
Total  Annual  Burden:  1 ,468  hours. 
Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response:  Ten  year 
reporting  requirement. 

Needs  and  Uses:  This  rule  section  is 
necessary  for  218-219  MHz  service 
system  licensees  to  file  a  report  after  ten 
years  of  license  grant  to  demonstrate 
that  they  provide  substantial  service  to 
its  service  areas.  The  information  is 
used  by  the  Commission  staff  to  assess 
compliance  with  218-219  MHz  service 
construction  requirements,  and  to 
provide  adequate  spectrum  for  the 
service.  This  will  facilitate  spectrum 
efficiency  and  competition  by  the  218- 
219  MHz  licensees  in  the  wireless 
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marketplace.  Without  this  information, 
the  Commission  would  not  be  able  to 
carry  out  its  statutory  responsibilities. 

OMB  Control  No.:  3060-0223. 

Title:  Section  90.129,  Supplemental 
Information  to  be  Routinely  Submitted 
with  Applications,  Non-Type  Accepted 
Equipment. 

Form  No.  :N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  and 
state,  local  or  tribal  government. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  .33 
hours  (or  20  minutes). 

Total  Annual  Burden:  33  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  90.129 
requires  applicants  proposing  to  use 
transmitting  equipment  that  is  not  type- 
certified  by  FCC  laboratory  persoimel  to 
provide  a  description  of  the  proposed 
equipment.  This  assures  that  the 
equipment  is  capable  of  performing 
within  certain  tolerances  that  limit  the 
interference  potential  of  the  device.  The 
information  collected  is  used  by  FCC 
engineers  to  determine  the  interference 
potential  of  the  proposed  equipment. 

OMB  Control  No.:  3060-0881. 

Title:  Section  95.861.  Interference. 

Form  No.;  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Number  of  Respondents:  400. 

Estimated  Time  Per  Response:  .5 
hours. 

Total  Annual  Burden:  200  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $0. 

Frequency  of  Response: 
Recordkeeping  requirement,  third  party 
disclosure  requirement,  and  on  occasion 
reporting  requirement. 

Needs  and  Uses:  The  notification 
requirement  contained  in  Section 
95.861  requires  218-219  MHz  licensees 
to  notif>'  all  households  located  both 
within  a  TV  Channel  13  Grade  B 
contour  and  an  218-219  MHz  system 
service  area  are  aware  of  potential 
interference  to  Chaimel  1 3  TV 
reception.  This  requirement  is  intended 
to  prevent  potential  interference  from 
218-219  MHz  operations  to  TV  Channel 
13  reception. 

OMB  Control  No.:  3060-0695. 

Title:  Section  87.219,  Automatic 
Operations. 

Form  No.:  N/ A. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  0.7 
hours. 

Total  Annual  Burden:  35  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  S5, 500. 

Frequency  of  Response: 
Recordkeeping  requirement  and  on 
occasion  reporting  requirement. 

Needs  and  Uses:  This  rule  requires 
that  if  airports  have  control  towers  or 
Federal  Aviation  Administration  (FAA) 
flight  service  stations,  and  more  than 
one  licensee  and  want  to  have  an 
automated  aeronautical  advisory  station 
(unicom).  they  must  write  an  agreement 
and  keep  a  copy  of  the  agreement  with 
each  licensee's  station  authorization. 
The  information  will  be  used  by 
compliance  personnel  for  enforcement 
purposes  and  by  licensees  to  clarify 
responsibility  in  operating  unicom. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary,'. 

[FR  Doc.  02-9868  Filed  4-22-02;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

April  16.  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  if 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
anv  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessar)-  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology'. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  24.  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  1-A804.  445  12th 
Street.  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  lesmitb@fcc  gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Les 
Smith  at  202^18-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0540, 

Title:  Tariff  Filing  Requirements  for 
Nondominant  Common  Carriers. 

Form  Number:  N/A. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  10.5 
hours  (avg). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  21.000  hours. 

Total  Annual  Cost:  $1,260,000, 

Needs  and  Uses:  Domestic 
nondominant  carriers  must  file  tariffs 
pursuant  to  47  U.SC,  section  203.  while 
implementing  regulations  are  found  at 
47  CFR  sections  61.20-61.23  Domestic 
nondominant  common  carriers  must  file 
tariffs  containing  specific  rates.  The  FCC 
uses  this  information  to  determine 
whether  the  rates,  terms,  and  conditions 
of  ser\ice  offered  are  just  and 
reasonable,  as  required  under  the 
Telecommunications  Act  of  1996.  as 
amended. 

OMB  Control  Number:  3060-0687. 

Title:  Access  to  Telecommunications 
Equipment  and  Ser\'ices  by  Persons 
with  Disabilities.  CC  Docket  No.  87-124. 

Form  Number:  N/A 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  806,100 

Estimated  Time  Per  Response:  1.2 
hours  (avg). 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  991,000  hours. 

Total  Annual  Cost:  5638,000 
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Needs  and  Uses:  47  CFR  section 
68.300  requires  telephones  with  electro- 
magnetic coil  hearing  aid  compatibility 
to  be  stamped  with  the  letters  HAC 
(heeiring  aid  compatible).  Section 
68.112(1)){3)(E)  requires  that  employers 
with  15  or  more  employees  provide 
emergency  telephones  for  use  by 
employees  with  hearing  disabilities  and 
that  the  employers  "designate"  such 
telephones  for  emergency  use.  Section 
68.224  requires  a  notice  to  be  contained 
on  the  surface  of  the  packaging  of  a 
telephone  that  is  not  hearing  aid 
compatible.  The  collection  will  be 
useful  primarily  to  consumers  who 
purchase  and/or  use  telephone 
equipment  to  determine  whether  the 
telephone  is  hearing  aid  compatible. 

OMB  Control  Number:  3060-0787. 

Title:  Implementation  of  the 
Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications 
Act  of  1996;  Policies  and  Rules 
Concerning  Unauthorized  Changes  of 
Consumers  Long  Distance  Carriers. 

Form  Number:  FCC  Form  478. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit  entities;  Individuals  or 
households;  and  State,  local,  or  tribal 
government. 

Number  of  Respondents:  28,414. 

Estimated  Time  Per  Response:  2  to  10 
hours  (avg). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  and  semi- 
annual reporting  requirements;  Third 
party  disclosure. 

Total  Annual  Burden:  135,126  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  The  goal  of  Section 
258  is  to  eliminate  the  practice  of 
"slamming,"  which  is  the  unauthorized 
change  of  a  subscriber's  preferred 
carrier.  The  rules  and  requirements 
implementing  Section  258  can  be  found 
in  47  CFR  Part  64.  The  purpose  of  these 
rules  is  to  improve  the  carrier  change 
process  for  consumers  and  carriers 
alike,  while  making  it  more  difficult  for 
unscrupulous  carriers  to  perpetrate 
slams.  In  addition,  each  telephone 
exchange  and/or  telephone  toll  provider 
is  required  to  submit  a  semi-annual 
report  on  the  number  of  slamming 
complaints  it  receives. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  02-9870  Filed  4-22-02;  8:45  ami 

BILUNG  CODE  6712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  02-746] 

Wireline  Competition  Bureau  Seeks 
Comment  on  RCC  Holdings,  Inc. 
Petition  for  Designation  as  an  Eligible 
Telecommunications  Carrier 
Throughout  Its  Licensed  Service  Area 
in  the  State  of  Alabama 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

summary:  In  a  public  notice  in  this 
proceeding  released  on  April  2,  2002, 
the  Wireline  Competition  Bureausought 
comment  on  RCC  Holdings'  petition 
seeking  designation  of  eligibility  to 
receive  Federal  universal  service 
support  for  a  service  offered  throughout 
its  licensed  service  area  in  the  state  of 
Alabama. 

DATES:  Comments  are  due  on  or  before 
May  23,  2002.  Reply  comments  are  due 
on  or  before  June  7,  2002. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  G.  Seifert,  Deputy  Chief. 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau. 
(202)  418-7400  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  On  March 
19,  2002,  RCC  Holdings,  Inc.  (RCC 
Holdings)  filed  with  the  Commission  a 
petition  pursuant  to  section  214(e)(6) 
seeking  designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  Federal  universal  service 
support  for  service  offered  throughout 
its  licensed  service  area  in  the  state  of 
Alabama.  Specifically,  RCC  Holdings 
contends  that  the  Alabama  Public 
Service  Commission  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  commercial  mobile  radio 
service  (CMRS)  carriers.  RCC  Holdings 
meets  all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation,  and 
designating  RCC  Holdings  as  an  ETC 
will  serve  the  public  interest. 

Pursuant  to  §  54.207(c)  of  the 
Commission's  rules.  RCC-Holdings  also 
requests  that  the  Commission  redefine 
the  service  areas  of  the  following  rural 
incumbent  local  exchange  carriers;  (1) 
Butler  Telephone  Company  Inc.,  (2) 
Alltel  of  Alabama.  (3)  Frontier 
Communications  of  the  South,  Inc..  (4) 
Frontier  Communications  of  Alabama, 
Inc.,  (5)  Interstate  Telephone  Company, 
(6)  Millry  Telephone  Company,  and  (7) 
Mon-cre  Telephone  Cooperative  Inc. 
(collectively  "Rural  ILECs").  RCC 


Holdings  states  that  it  is  not  licensed  to 
serve  the  service  areas  of  the  Rural 
ILECs  in  their  entirety.  RCC  Holdings' 
seeks  redefinition  of  the  service  areas  of 
the  Rural  ILECs  in  order  to  be 
designated  an  ETC  only  where  RCC 
Holdings  is  licensed  to  provide  CMRS 
in  the  state  of  Alabama,  The  Wireline 
Competition  Bureau  seeks  comment  on 
the  RCC  Holdings  Petition,  including 
the  requested  service  area  redefinition. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Alabama  Public 
Service  Conmiission  at  the  time  of  filing 
with  the  Commission.  The  Commission 
will  also  send  a  copy  of  this  Public 
Notice  to  the  Alabama  Public  Service 
Commission  by  overnight  express  mail 
to  ensure  that  the  Alabama  Public 
Service  Commission  is  notified  of  the 
notice  and  comment  period. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  as  follows: 
conmients  are  due  May  23,  2002.  and 
reply  comments  are  due  June  7.  2002. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121.  May  1,  1998.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>  ."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
If  more  than  one  docket  or  rulemaking 
number  appear  in  the  caption  of  this 
proceeding,  commenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
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mail).  The  Commission's  contractor. 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary'  at 
236  Massachusetts  Avenue.  NE,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8:00  a.m.  to 
7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  'Todd. 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau. 
Federal  Communications  Commission. 
445  Twelfth  Street  SW,  Room  5-B540. 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor. 
Qualex  International,  Portals  II,  445 
Twelve  Street,  SW,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  this  proceeding 
will  be  condiicted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communications  Commi.ssion. 
Katherine  L.  Schroder, 
Division  Chief.  Accounting  Policy  Division. 
[FR  Doc.  02-9869  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY:  Background:  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collection(s)  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  imder  0MB  delegated 
authority,  as  per  5  CFR  1320.16  (0MB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  0MB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
0MB  83-Is  and  supporting  statements 
and  approved  collection  of  information 


instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995.  unless  it 
displays  a  currently  valid  0MB  control 
nimiber. 

FOR  FURTHER  INFORMA"nON  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mar\'  M.  West — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Resen^e 
Svstera,  Washington,  DC  20551  (202- 
452-3829);  0MB  Desk  Officer- 
Alexander  T.  Hunt — Office  of 
Information  and  Regulator}-  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503  (202-395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
reports: 

1 .  Report  titles:  Registration  Statement 
for  Persons  Who  Extend  Credit  Secured 
by  Margin  Stock  (Other  Than  Banks, 
Brokers,  or  Dealers);  Deregistration 
Statement  for  Persons  Registered 
Pursuant  to  Regulation  U;  Statement  of 
Purpose  for  an  Extension  of  Credit 
Secured  by  Margin  Stock  by  a  Person 
Subject  to  Registration  Under 
Regulation  U:  Annual  Report;  Statement 
of  Purpose  for  an  Extension  of  Credit  by 
a  Creditor;  and  Statement  of  Purpose  for 
an  Extension  of  Credit  Secured  by 
Margin  Stock 

Agency  form  numbers:  FR  G-1 ,  FR  G- 

2,  FR  G-^3,  FR  G-4,  FR  T-4,  FR  U-1 
OMB  control  numbers:  7100-001 1 :  FR 
G-1,  FR  G-2,  FR  G-4:  7100-0018:  FR  G- 
3;  7100-0019:  FR  T-4;  and  7100-0115: 
FRU-1 

Frequency:  FR  G-1 .  FR  G-2.  FR  G-3.  FR 

T-4,  and  FR  U-1:  on  occasion  FR  G— 4: 

aimual 

Reporters:  Individuals  and  business 

Annual  reporting  hours:  1,901  reporting: 

252,978  recordkeeping 

Estimated  average  hours  per  response: 

FR  G-1:  2.5  hours:  FR  G-2:  15  minutes; 

FR  G-3:  10  minutes;  FR  G-^:  2.0  hours; 

FR  T-4:  10  minutes;  and  FR  U-1:  10 

minutes 

Number  of  respondents:  FR  G-1 :  98;  FR 

G-2:  65;  FR  G-3:  500;  FR  G-4:  820;  FR 

T-4:  250:  and  FR  U-1:  6,971 

Small  businesses  are  affected. 

General  description  of  report:  These 
information  collections  are  mandatory 
(15  U.S.C.  78g).  The  information  in  the 
FR  G-1  and  FR  G-4  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)).  The  FR  G-2  does  not  contain 
confidential  information.  The  FR  G-3. 
FR  T-4,  and  FR  U-1  are  not  submitted 


to  the  Federal  Reserve  and.  as  such,  no 
issue  of  confidentiality  arises. 

Abstract:  The  Securities  Exchange  Act 
of  1934  ('34  Act)  authorizes  the  Board 
to  regulate  securities  credit  issued  by 
banks,  brokers  and  dealers,  and  other 
lenders.  The  purpose  statements.  FR  U- 
1.  FR  T-4.  and  FR  G-3.  are 
recordkeeping  requirements  for  banks, 
brokers  and  dealers,  and  other  lenders, 
respectively,  to  document  the  purpose 
of  their  loans  secured  by  margin  stock. 
Other  lenders  also  must  register  and 
deregister  with  the  Federal  Reserve 
using  the  FR  G-1  and  FR  G-2, 
respectively,  and  must  file  an  annual 
report  (FR  G--1).  The  Federal  Reserve 
uses  the  data  to  identif\'  lenders  subject 
to  Regulation  U.  to  verif>-  compliance 
with  Regulations  T.  U.  and  X.  and  to 
monitor  margin  credit, 

Final  approval  under  OMB  delegated 
authority  the  extension  for  three  years, 
with  revision,  of  the  following  reports: 

1.  Report  title:  Annual  Daylight 
Overdraft  Capital  Report  for  US. 
Branches  and  Agencies  of  Foreign  Banks 
Agencv  form  number:  FR  2225 
OMB  control  number:  7100-0216 
Frequency:  Annual 
Reporters:  foreign  banks  with  U.S. 
branches  or  agencies 
Annual  reporting  hours:  44 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  44 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary'  (12 
U.S.C.  248(i),  248-L  and  464)  and  is  not 
given  confidential  treatment. 
Abstract:  This  report  was  implemented 
in  March  1986  as  part  of  the  procedures 
used  to  administer  the  Federal  Reserve 
Board's  Payments  System  Risk  (PSR) 
policy.  A  key  component  of  the  PSR 
policy  is  a  limit,  or  a  net  debit  cap.  on 
an  institution's  negative  intraday 
balance  in  its  Federal  Reserve  account. 
The  Federal  Reserve  calculates  an 
institutions  net  debit  cap  by  applying 
the  multiple  associated  with  the  net 
debit  cap  categor>-  to  the  institution's 
capital.  For  foreign  banking 
organizations  (FBOs).  a  percentage  of 
the  FBOs  capital  measure,  known  as  the 
U.S.  capital  equivalency,  is  used  to 
calculate  the  FBO's  net  debit  cap. 
Currently,  an  FBO  with  U.S.  branches  or 
agencies  may  voluntarily  file  the  FR 
2225  to  provide  the  Federal  Reserve 
with  its  capital  measure.  Because  an 
FBO  that  files  the  FR  2225  may  be  able 
to  use  its  total  capital  in  the  net  debit 
cap  calculation,  an  FBO  seeking  to 
maximize  its  daylight  overdraft  capacity- 
may  find  it  advantageous  to  file  the  FR 
2225.  An  FBO  that  does  not  file  FR  2225 
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may  use  an  alternative  capital  measure 
based  on  its  nonrelated  liabilities. 
Current  Actions:  On  January  29.  2002. 
the  Board  published  proposed  changes 
to  this  information  collection  and  the 
comment  period  ended  April  1.  2002 
(67  FR  4258).  There  were  no  public 
comments  received.  The  Board  has 
approved  the  changes,  as  originally 
proposed. 

Tne  Federal  Reserve  Board  has 
revised  its  PSR  policy  regarding  the 
calculation  of  an  FBO's  net  debit  cap. 
described  in  detail  in  the  Federal 
Register  notice  published  December  13. 
2001  (66  FR  64419).  The  revised  PSR 
policy  modifies  the  criteria  used  to 
determine  the  U.S.  capital  equivalency 
for  an  FBO.  There  are  no  changes  to  the 
FR  2225  reporting  form;  however,  the 
reporting  instructions  will  be  modified 
to  correspond  with  the  revised  policy 
The  revisions  to  the  FR  2225 
instructions  are  summarized  below. 

The  revised  PSR  policy  (1)  eliminates 
the  Basle  Capital  Accord  (BCA)  criteria 
and  replaces  it  with  the  strength  of 
support  assessment  (SOSA)  rankings 
and  financial  holding  company  (FHC) 
status  in  determining  U.S.  capital 
equivalency  for  an  FBO,  (2)  raises  the 
percentage  of  capital  used  in  calculating 
U.S.  capital  equivalency  for  certain 
FBOs,  and  (3)  revises  the  definition  of 
an  alternative  measure  for  U.S.  capital 
equivalency.  The  SOSA  ranking  is 
composed  of  four  factors,  including  the 
FBO's  financial  condition  and 
prospects,  the  system  of  supervision  in 
the  FBO's  home  coimtry,  the  record  of 
the  home  country's  government  in 
support  of  the  banking  system  or  other 
sources  of  support  for  the  FBO:  and 
transfer  risk  concerns.  Transfer  risk 
relates  to  the  FBO's  ability  to  access  and 
transmit  U.S.  dollars,  which  is  an 
essential  factor  in  determining  whether 
an  FBO  can  support  its  U.S.  operations. 
The  SOSA  ranking  is  based  on  a  scale 
of  1  through  3,  with  1  representing  the 
lowest  level  of  supervisory  concern. 

Specifically,  the  revised  PSR  policy 
allows  U.S.  capital  equivalency  to  equal 
the  following: 

•  •  35  percent  of  capital  for  FBOs  that 
are  FHCs 

•  25  percent  of  capital  for  FBOs  that 
are  not  FHCs  and  have  a  strength  of 
support  assessment  ranking  (SOSA) 
ofl 

•  10  percent  of  capital  for  FBOs  that 
are  not  FHCs  and  are  ranked  a 
SOSA  2 

•  5  percent  of  "net  due  to  related 
depository  institutions  "  for  FBOs 
that  are  not  FHCs  and  are  ranked  a 
SOSA  3. 

2.  Report  title:  Report  of  Net  Debit  Cap 
Agency  form  number:  FR  2226 


OMB  control  number:  7100-0217 
Frequency:  Annual 

Reporters:  depository  institutions,  Edge 
and  agreement  corporations,  U.S. 
branches  and  agencies  of  foreign  banks 
Annual  reporting  hours:  1,902 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  1,902 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(i),  248-1,  and  464)  and  may 
be  accorded  confidential  treatment 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552  (b)(4)). 
Abstract:  The  Federal  Reserve  Board's 
Payment  System  Risk  (PSR)  policy  relies 
in  part  on  the  efforts  of  individual 
institutions  to  identify,  control,  and 
reduce  their  exposure.  The  Federal 
Reserve  collects  these  resolutions 
annually  to  provide  information  that  is 
essential  for  their  administration  of  the 
PSR  policy.  The  Report  of  Net  Debit  Cap 
comprises  three  resolutions,  located  in 
Appendix  B  of  the  Guide  to  the  Federal 
Reserve's  Payments  System  Risk  Policy, 
which  are  filed  by  an  institution's  board 
of  directors  depending  on  the 
institution's  needs.  Two  of  the  three 
resolutions  are  used  by  institutions  to 
establish  a  capacity  for  daylight 
overdrafts  that  is  greater  than  the 
capacity  that  is  typically  assigned  by  a 
Reserve  Bank.  The  first  resolution  is 
used  to  establish  a  self-assessed  net 
debit  cap,  whereas  the  second 
resolution  is  used  to  establish  a  de 
minimis  net  debit  cap.  The  third 
resolution  is  used  by  institutions  to 
establish  an  interaffiliate  transfer 
arrangement. 

Current  Actions:  On  January  29,  2002, 
the  Board  published  proposed  changes 
to  this  information  collection  and  the 
comment  period  ended  April  1,  2002 
(67  FR  4258).  There  were  no  public 
comments  received.  The  Board  has 
approved  the  changes,-  as  originally 
proposed. 

The  Federal  Reserve  Board  has 
revised  its  PSR  policy  regarding 
additional  collateralized  capacity  and 
interaffiliate  transfer  arrangements 
described  in  detail  in  the 
I  ..d.THi  khk.sI".  notice  published 
December  13.  2001  (66  FR  64419).  The 
Federal  Reserve  will  add  a  two-part 
model  resolution  to  Appendix  B  used  to 
establish  additional  collateralized 
capacity  and  eliminate  the  model 
resolution  used  to  establish  an 
interaffiliate  transfer  arrangement.  In 
addition,  the  order  of  the  model 
resolutions  in  Appendix  B  will  be 
changed.  The  revisions  are  described 
below  in  detail. 

Revisions  to  Appendix  B 


•  COLLATERALIZED  CAPACITY  (3A)  - 

Depository  institutions  with  self- 
assessed  net  debit  caps  that  request 
additional  daylight  overdraft  capacity 
must  submit,  to  their  Administrative 
Reserve  Banks,  written  justification  to 
support  the  request  for  the  additional 
capacity.  In  evaluating  a  depository 
institution's  request,  die  Administrative 
Reserve  Bank  will  review  the 
institution's  daylight  overdraft  levels 
and  financial  condition.  If  the 
Administrative  Reserve  Bank  approves 
the  request,  the  depository  institution 
will  need  to  file  the  collateralized 
capacity  resolution.  This  resolution  was 
designed  to  specify  the  amount,  if  any. 
of  Reserve  Bank  approved  collateral 
pledged  and  the  maximum  daylight 
overdraft  capacity  amount. 

•  COLLATERALIZED  CAPACITY: 
SUPPLEMENT  FOR  SECURITIES  IN-TRANSIT 
(3B)  -  If  a  depository  institution  has 
been  approved  to  receive  additional 
collateralized  daylight  overdraft 
capacity  and  pledges  securities  in 
transit  to  support  the  additional 
capacity,  the  depository  institution  will 
need  to  file  a  new  resolution  3b.  The 
Administrative  Reserve  Bank  may 
accept  securities  in  transit  on  the 
Fedwire  book-entry  securities  system  as 
collateral  to  support  an  institution's 
maximum  daylight  overdraft  capacity 
level.  Securities  in  transit  refer  to  book- 
entry  securities  transferred  over 
Fedwire's  National  Book-Entry  System 
that  have  been  purchased  by  a 
depository  institution,  but  not  yet  paid 
for  and  owned  by  the  institution's 
customers.  In  transit  collateral  differs 
from  stable  pool  collateral  in  that  the 
value  of  in  transit  collateral  regularly 
fluctuates  intraday  where  as  the  value  of 
stable  pool  generally  does  not. 

•  INTER-AFRLIATE  TRANSFER 
ARRANGEMENTS  -  The  rescission  of  the 
interaffiliate  transfer  policy  rule  is 
effective  on  December  31,  2001,  at 
which  time  depository  institutions  will 
no  longer  be  required  to  submit  a 
resolution  to  establish  an  interaffiliate 
agreement. 

The  order  of  the  model  resolutions 
located  in  Appendix  B  will  be  changed 
to: 

•  De  Minimis  Cap 

•  Self-Assessment  Cap 

•  Collateralized  Capacity  (3a) 

•  Collateralized  Capacity:  Supplement 
for  Securities  In-transit  (3b) 

3.  Report  titles:  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company;  Notice 
for  Prior  Approval  to  Become  a  Bank 
Holding  Company,  or  for  a  Bank 
Holding  Company  to  Acquire  an 
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Additional  Bank  or  Bank  Holding 
Company;  and  Notification  for  Prior 
Approvjd  to  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 
Activities. 

Agency  form  numbers:  FR  Y-3,  FR  Y- 
3N,  and  FR  Y-4 

OMB  control  number:  7100-0121 
Frequency:  Event-generated 
Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  bauoks  that  are  members  of  the 
Federal  Reserve  System 
Annual  reporting  hours:  22.003 
Estimated  average  hours  per  response: 
FR  Y-3.  Section  3(a)(1):  49  hours; 
FR  Y-3.  Section  3(a)(3)  and  3(a)(5): 

59.5  hours; 
FR  Y-3N.  Sections  3(a)(1),  3(a)(3).  and 

3(a)(5):  5  hours; 
FR  Y-4,  complete  notification:  12 

hours; 
FR  Y-4.  expedited  notification:  5 

hours;  and 
FR  Y-4.  post-consummation:  0.5 
hours. 
Number  of  respondents:  823 
Small  businesses  are  affected. 
General  description  of  reports:  This 
information  collection  is  mandatory  (12 
U.S.C.  1842(a)(1),  1844(c),  and 
1843(c)(8))  and  may  be  accorded 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (b)(4)). 

Abstract:  The  Federal  Reserve  requires 
the  apphcation  and  the  notifications  for 
regulatory  and  supervisory  purposes 
and  to  allow  the  Federal  Reserve  to 
fulfill  its  statutory  obligations  imder  the 
Bank  Holding  Company  Act  of  1956  (the 
BHC  Act).  The  forms  collect  information 
concerning  proposed  BHC  formations, 
acquisitions,  and  mergers,  and  proposed 
nonbanking  activities.  The  Federal 
Reserve  must  obtain  this  information  to 
evaluate  each  individual  transaction 
with  respect  to  permissibility, 
competitive  effects,  adequacy  of 
financial  and  managerial  resources,  net 
public  benefits,  and  impact  on  the 
convenience  and  needs  of  affected 
communities. 

Current  Actions:  On  January  29,  2002, 
the  Board  published  proposed  changes 
to  this  information  collection  and  the 
conunent  period  ended  April  1 ,  2002 
(67  FR  4257).  There  were  no  public 
comments  received.  The  Board  has 
approved  the  changes,  as  originally 
proposed. 

Board  of  Governors  of  the  Federal 
Reserve  System,  April  17,  2002. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  02-9864  Filed  4-22-02;  8:45  am] 

BtLUNG  CODE  63-|(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  BanK  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  8, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street.  N.E..  Atlanta.  Georgia 
30309-^470; 

1 .  Greene  Revocable  Trust  U/A/D  8- 
29-90  Bamette  Ellis  Green,  Jr.  &■  Hariot 
Hughes  Greene,  Co-Trustees;  Hariot  H. 
Greene  Revocable  Trust  U/A/D  6-29-99 
Barmette  Ellis  Greene.  Jr.  &■  Hariot 
Hughes  Greene,  Co-Trustees;  Jack  Irvine 
Greene;  Janie  Elizabeth  Greene;  Ellis 
Sutherland  Greene  and  Kathleen  Farrell 
Greene;  Griffin  Aubrey  Greene  and 
Camille  Koby  Greene;  Griffin  Aubrey 
Greene;  Kelly  Foster  Greene;  Kelly  Foster 
Greene  and  Linda  Cook  Greene;  Scott 
Hughes  Steiger  Irrevocable  Trust  II  VIA/ 
D  1-10-89  Griffin  Aubrey  Greene  and 
Janie  Elizabeth  Greene,  Trustees;  Derek 
Brian  Steiger  Irrevocable  Trust  II  U/A/D 
1-10-89  Griffin  Aubrey  Greene  and  Janie 
Elizabeth  Greene,  Trustees;  Jasaline 
Celeste  Greene  Trust  U/A/D  8-29-90 
Ellis  Sutherland  Greene  and  Janie 
Elizabeth  Greene,  Trustees;  Amanda 
Kathleen  Greene  Trust  U/A/D  8-29-90 
Ellis  Sutherland  Greene  and  Janie 
Elizabeth  Greene,  Trustees;  Kolby 
Bamette  Greene  Trust  U/A/D  11-12-98 
Kelly  Foster  Greene  and  Janie  Elizabeth 
Greene,  Trustees;  Kvlee  Joyce  Greene 
Trust  U/A/D  3-24-00  Kelly  Foster  Greene 
and  Janie  Elizabeth  Greene  Trustees; 
Greene  Girls  Properties,  LLP;  Greene 
Groves  &■  Ranch,  LTD;  Camille  Koby 
Greene,  IRA;  Jack  Irvine  Greene,  IRA; 
Griffin  Aubrey  Greene;  Whitney  C. 
Greene;  Lyndal  M.  Greene;  Aubrey  L 
Greene;  Anabelle  G.  Greene,  all  of  Vero 
Beach,  Florida;  to  retain  voting  shares  of 
Indian  River  Banking  Company,  Vero 
Beach,  Florida,  and  thereby  indirectly 


retain  voting  shares  of  Indian  River 
National  Bajik,  Vero  Beach.  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  18.  2002 
Robert  deV.  Frierson, 
Depu  ty  Secretary-  of  the  Board. 
|FR  Doc.  02-9936  Filed  4-22-02;  8  45  am] 

BILUNC  CODE  8210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acqulsitk>ns  by,  and 
Mergers  of  Bank  HokUng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  apphcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained    - 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  17.  2002. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  V^illanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1 .  Citizens  Bank  Holding  Company. 
Pocatello,  Idaho;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Community  Bank.  Pocatello,  Idaho. 

2.  Snake  River  Bancorp.  Inc  ,  Twin 
Falls,  Idaho;  to  become  a  bank  holding 
company  by  acquiring  1 00  percent  of 
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the  voting  shares  of  Magic  Valley  Bank, 
Twin  Falls,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  17.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretan-  of  the  Board. 

(FR  Doc.  02-9865  Filed  4-22-02;  8:45  am) 

BILLING  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in§225.28of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  7,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello.  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Commerce  Bancshares,  Inc., 
Brownsville,  Teimessee;  to  acquire 
Citizens  Corporation,  Franklin, 
Tennessee,  and  thereby  engage  in 
making,  acquiring,  brokering,  or 
servicing  loans  or  other  extensions  of 
credit,  credit  insiuance,  and  data 
processing  activities,  pursuant  to  §§ 
225.28(b)(1),  (b)(ll)(iii),  and  (b)(14)  of 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  17.  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc. 02-9866  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVES  SYSTEIM 

Sunsiiine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATES:  11  a.m.,  Monday,  April 

29.  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignraents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board:  202^52-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
armouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated;  April  19,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-10100  Filed  4-19-02;  3:53  pm] 

BILUNG  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0248] 

Submission  for  0MB  Review  and 
Extension,  GSAR  516.506,  Solicitation 
Provisions  and  Contract  Clause, 
552.216-72,  Placement  of  Orders 
Clause  and  552.216-73,  Ordering 
Information  Clause 

AGENCY:  General  Services 
Administration  (GSA). 


ACTION:  Notice  of  a  request  for  review 
and  extension  of  the  collection  (3090- 
0248). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration's  (GSA)  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection  that 
pertains  to  GSAR  516.506,  Solicitation 
provisions  and  contract  clauses  and 
GSAR  Placement  of  Orders  Clause  and 
Ordering  Information  clauses.  The 
information  collected  is  required  by 
regulation.  The  information  collected 
under  this  collection  is  collected 
through  Electronic  Data  Interchange 
(EDI)  in  accordance  with  the  Federal 
Government's  mandate  to  increase 
electronic  commerce.  This  notice 
indicates  GSA's  intent  to  request  an 
extension  by  3  years  and  to  request 
public  review  and  comment  on  the 
collection. 

Public  comments  are  particularly 
invited  on:  Whether  the  information 
collection  required  by  GSAR  516.  506 
and  generated  by  the  GSAR  Clauses, 
552.216-72,  Placement  of  Orders  and 
552.216-73,  Ordering  Information,  is 
necessary,  to  ensure  FSS  maximizes  the 
use  of  computer-to-computer  electronic 
data  interchange  (EDI)  to  place  delivery 
orders;  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comment  Due  Date;  June  24, 
2002. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Stephanie 
Morris,  General  Services 
Administration,  Acquisition  Policy 
Division,  1800  F  Street,  NW,  Room 
4035,  Washington,  DC  20405  or  fax  to 
(202)  501-5067.  Please  cite  OMB 
Control  Number  3090-0248. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202) 208-1168. 

SUPPLEMENTARY  INFORMATION: 
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A.  Purpose 

The  General  Services  Administration 
(GSA)  has  various  mission 
responsibilities  related  to  the 
acquisition  and  provision  of  Federal 
Supply  Service's  (FSS's)  Stock.  Special 
Order,  and  Schedules  Programs.  These 
mission  responsibilities  generate 
requirements  that  are  realized  through 
the  solicitation  and  award  of  various 
types  of  FSS  contracts.  Individual 
solicitations  and  resulting  contracts  may 
impose  unique  information  collection 
and  reporting  requirements  on 
contractors,  not  required  by  regulation, 
but  necessary  to  evaluate  particular 
program  accomplishments  and  measure 
success  in  meeting  program  objectives. 

B.  Annual  Reporting  Burden 

Respondents:  5380. 
Responses  for  Respondent:  1 . 
Total  Responses:  5380. 
Hours  Per  Response:  .25. 
Total  Burden  Hours.  1.  345. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Acquisition  Policy 
(MVP),  1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501-4744.  Please  cite  0MB  Control  No. 
3090-0248,  Placement  of  Orders  and 
Ordering  Information,  in  all 
correspondence. 

Dated:  April  15,  2002 
Al  Matera. 

Director.  Acquisition  Policy  Division. 

[PR  Doc.  02-9933  Filed  4-22-02;  8:45  am) 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  GeerieJones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  ■'National  Study  of 
Culturally  and  Linguistically 
Appropriate  Services  in  Local  Public 
Health  Agencies"— New— The  Office  of 
Minority  Health  proposes  to  conduct  a 
survey  with  a  national  sample  of  local 
health  departments  serving  racially  and 
ethnicallv  diverse  communities.  The 
survey  will  provide  data  on  the  types  of 
policies  and  practices  that  promote  the 
deliver\-  of  culturally  and  linguistically 
appropriate  services  by  local  health 
departments,  and  the  factors  that 
facilitate  and  detract  from  the 
implementation  of  such  policies  and 
practices.  The  data  collected  will  inform 
the  Office  of  Minority  Health  about  the 
current  nature  and  extent  of  such 
services. 

Respondents:  Business  or  other  for- 
profit.  Non-profit  organizations; 

Nun^ber  of  Respondents:  150; 

Response  per  Respondent:  3; 

Average  Burden  per  Response:  30 
minutes; 

Total  Burden:  225  hours. 

Send  comments  via  e-mail  to 
Geerie.Jones@HHS.gov.  or  mail  to  OS 
Reports  Clearance  Office.  Room  503H. 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW..  Washington 
DC.  20201.  Comments  should  be 
received  within  60  days  of  this  notice. 

.    Dated:  April  15.  2002. 
Kerry  Weems, 

Acting.  Deputy  Assistant  Secretary.  Budget. 
(FR  Doc.  02-9873  Filed  4-22-02;  8;45  am] 

BILLING  CODE  4150-29-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory- 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS),  HHS. 

Time  and  Date:  12  noon-1  p.m. 
EDT— April  24.  2002. 


P/ace.- Conference  Call.  Participants* 
Information  to  be  Announced. 

Sfafus.  Open, 

Purpose:  During  this  telephone 
conference  call,  the  Committee  will 
discuss  its  comments  to  the  Department 
on  the  Current  Notice  of  Propo.sed  Rule 
Making  Covering  proposed  changes  to 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
Privacy  Rule. 

Notice:  This  conference  call  is  open  to 
the  public  u.sing  a  participants'  dial-in 
telephone  number  and  participants' 
code,  but  access  may  be  limited  by  the 
number  of  available  telephone  lines. 
The  number  and  code  will  be 
announced  on  the  NCVHS  website 
http://^\^^^^^■■ncvhs  hhs.gov/ 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
nK>;ter  of  committee  members  mav  be 
obtained  from  Majorie  S.  Greenberg. 
Executive  Secretary.  NCVHS.  National 
Center  for  Health  Statistics,  Centers  for 
Disease  Control  and  Prevention.  Room 
1100.  Presidential  Building.  6525 
Belcrest  Road.  Hvattsville,  Maryland 
20782.  telephone  (301)  458-4245 
Information  also  is  available  on  the 
NCVHS  home  page  of  the  HHS  website; 
http://y\i\-\v. ncvhs.hhs.gov/. 

Dated:  April  17,2002. 
James  Scanion, 

Director.  Division  of  Data  Policy.  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

|FR  Dor.  02-9874  Filed  4-22-02;  8:45  am) 

BILLING  CODE  41 51 -01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-43] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Papenvork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  propc>sed  projects.  CDC  is 
requesting  an  emergency  clearance  from 
the  Office  of  Management  and  Budget 
(0MB)  to  collect  data  under  the  Fertility 
Clinic  Success  Rate  and  Certification 
Act  (FCSRCA)  of  1992.  Send  comments 
to  Anne  O'Connor.  CDC  Assistant 
Reports  Clearance  Officer.  1600  Clifton 
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Road,  MS  D-24,  Atlanta,  GA  30333 
Written  comments  should  be  received 
within  14  days  of  this  notice.  OMB  is 
expected  to  act  on  the  request  of  CDC 
within  21  days  of  publication  of  this 
notice. 

Proposed  Proiect 

Assisted  Reproductive  Technology' 
(ART)  Program  Reporting  System- 
New — National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background;  Section  2(a)  of  Pub.  L. 
102-493  (known  as  the  Fertility  Clinic 
Success  Rate  and  Certification  Act  of 
1992  (FCSRCA).  42  U.S.C.  263a-l(a)) 
requires  that  each  assisted  reproductive 
technology  (ART)  program  shall 
annually  report  to  the  Secretary  through 


the  Centers  for  Disease  Control  and 
Prevention — (1)  pregnancy  success  rates 
achieved  by  such  ART  program,  and  (2) 
the  identity  of  each  embryo  laboratory 
used  by  such  ART  program  and  whether 
the  laboratory  is  certified  or  has  applied 
for  such  certification  under  this  act. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  seeking  approval  of 
a  reporting  system  for  Assisted 
Reproductive  Technology 
(ART)Program  from  the  Office  of 
Management  and  Budget  (OMB).  This 
reporting  system  has  been  designed  in 
collaboration  with  the  Society  for 
Reproductive  Technology  to  comply 
with  the  requirements  of  the  FCSRCA. 
The  reporting  system  includes  all  ART 
cycles  initiated  by  any  of  the 
approximately  400  ART  programs  in  the 
United  States,  and  covers  the  pregnancy 


outcome  of  each  cycle,  as  well  as  a 
number  of  data  items  deemed  important 
to  explain  variability  in  success  rates 
across  clinics  and  across  individuals. 
Data  is  to  be  collected  through  computer 
software  developed  by  SART  in 
consultation  with  CDC. 

In  developing  the  definition  of 
pregnancy  success  rates  and  the  list  of 
data  items  to  be  reported,  CDC  has 
consulted  with  representatives  of  SART, 
the  American  Society  for  Reproductive 
Medicine,  and  RESOLVE,  the  National 
Infertility  Association  (a  national, 
nonprofit  consumer  organization),  as 
well  as  a  variety  of  individuals  with 
expertise  and  interest  in  this  field.  The 
average  annual  cost  to  the  respondent, 
including  data  entry  labor  and  fees,  is 
estimated  to  be  $2,140. 


Respondents 


Number  of  re- 
spondents 


Number  of 
responses/re- 
spondent 


ART  Clinics 
Total  .... 


400 


220 


Average 

burden/response 

(in  hours) 


Total 
burden  (in  hours) 


5/» 


7,333 


7,333 


Dated:  April  16,  2002. 
Nancy  E.  Cheat. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-9843  Filed  4-22-02:  8:45  am] 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Filing  of  Annual 
Reports 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act,  the  agency  has 
filed  with  the  Librarv'  of  Congress  the 
annual  reports  of  those  FDA  advisory 
committees  that  held  closed  meetings. 

ADDRESSES:  Copies  of  the  annual  reports 
are  available  from  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
301-827-6860. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Ann  Sherman,  Advisory 
Committee  Oversight  and  Management 
Staff  (HF-4),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301r-827-1220. 
SUPPLEMENTARY  INFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  and  21 
CFR  14.60  (c),  FDA  has  filed  with  the 
Library  of  Congress  the  annual  reports 
for  the  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1,  1998, 
through  September  30,  1999: 
Center  for  Biologies  Evaluation  and 
Research: 

Allergenic  Products  Advisory 
Committee, 

Biological  Response  Modifiers 
Advisory  Committee,  and 

Vaccines  and  Related  Biological 
Products  Advisory  Committee. 
Center  for  Drug  Evaluation  and 
Research: 

Antiviral  Drugs  Advisory'  Committee, 

Arthritis  Advisory  Committee, 

Dermatologic  and  Ophthalmic  Drugs 
Advisory'  Committee, 

Drug  Abuse  Advisory  Committee,  and 

Oncologic  Drugs  Advisory  Committee. 
Center  for  Devices  and  Radiologiced 
Health: 

Medical  Devices  Advisory  Committee. 
National  Center  for  Toxicological 
Research: 

Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research. 

Science  Board  to  the  Food  and  Drug 
Administration. 

Annual  reports  have  also  been  filed 
for  the  following  FDA  advisory 


committees  that  held  closed  meetings 
during  the  period  October  1, 1999, 
through  September  30,  2000: 
Center  for  Biologies  Evaluation  and 
Research: 

Biological  Response  Modifiers 
Advisory  Committee, 

Blood  Products  Advisory  Committee, 

Transmissible  Spongiform 
Encephalopathies  Advisory 
Committee,  and 

Vaccines  and  Related  Biological 
Products  Advisory  Committee. 
Center  for  Drug  Evaluation  and 
Research: 

Antiviral  Drugs  Advisory  Committee, 

Arthritis  Advisory  Committee,  and 

Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee. 
Center  for  Devices  and  Radiological 
Health: 

Medical  Devices  Advisory  Committee. 
National  Center  for  Toxicological 
Research: 

Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research. 

Annual  reports  are  available  for 
public  inspection  at:  (1)  The  Library  of 
Congress,  Madison  Bldg.,  Newspaper 
and  Current  Periodical  Reading  Room, 
101  Independence  Ave.  SE.,  rm.  133, 
Washington,  DC;  and  (2)  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Dated:  April  8.  2002. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
|FR  Doc.  02-9813  Filed  4-22-02:  8:45  ami 
BILLING  CODE  4160-01-S 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Title  III  Early  Intervention  Services 
Program 

AGENCY:  Health  Resources  and  Services 

Adminrstration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  fiscal  year 
(FY)  2002  funds  to  be  awarded  under 
the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  Title 
III  Early  Intervention  Services  (EIS) 
Program  to  support  outpatient  HIV  early 
intervention  and  primary  care  services 
for  low-income,  medically  underserved 
people  in  existing  primary  care  systems. 
Grants  will  be  awarded  for  a  3-year 
period. 

Program  Purpose:  The  primary  goal  of 
the  EIS  Program  is  to  increase  access  to 
high  quality  outpatient  HIV  primary 
care  for  low-income,  and/or  medically 
underserved  populations  within 
existing  primary  care  systems.  All 
programs  must  have,  or  establish  a 
comprehensive  and  coordinated 
continuum  of  outpatient  HIV  primary 
care  services  in  targeted  geographic 
areas  as  specified  by  the  applicant.  The 
EIS  program  defines  comprehensive  HIV 
primary  care  as  that  which  begins  with 
early  identification  services  (testing  and 
counseling),  medical  evaluation/clinical 
care,  oral  health  care,  adherence 
counseling,  nutritional  counseling, 
mental  health,  and  substance  abuse  and 
includes  a  coordinated  referral  system 
for  specialty  and  subspecialty  care. 

Program  Requirements 

Funded  programs  will  be  expected  to 
provide: 

(1)  HIV  counseling,  testing,  and 
referral; 

(2)  Medical  evaluation  and  clinical 
care; 

(3)  Other  primary  care  services;  and 

(4)  Facilitated  referrals  to  other  health 
services. 

Funded  programs  must  provide  the 
proposed  services  directly  and/or 
through  formal  agreements  with  public 
or  nonprofit  private  entities.  A 
minimiun  of  50%  of  funds  awarded 


MUST  be  spent  on  primary  care  services 
to  HIV-positive  individuals. 

Eligible  Applicants:  Applications  will 
be  accepted  only  from  current  Ryan 
White  CARE  Act  Title  III  Planning 
grantees.  The  purpose  of  this  limited 
competition  is  to  ensure  that  the  Federal 
investment  of  funds  made  through  the 
planning  grantees,  within  these  existing 
communities,  is  utilized  to  the  fullest 
extent  possible  to  develop  a 
comprehensive  primary  care  site  for  HIV 
services.  These  current  Planning 
grantees  were  previously  selected  by  an 
open  emd  competitive  process  and 
approved  to  plan  for  the  establishment 
of  comprehensive  HIV  services. 
Applicants  must  be  public  or  private 
non-profit  entities.  Faith-based  and 
community-based  organizations  are 
eligible  to  apply. 

Funding  Priorities  and/or  Preferences: 
In  awarding  these  grants,  preference 
will  be  given  to  applicants  located  in 
rural  or  underserved  communities 
where  HIV  primary  health  care 
resources,  including  financial  resources 
available  from  the  Ryan  White  CARE 
Act,  remain  insufficient  to  meet  the 
need  for  HIV  primary  care  services. 

Authorizing  Legislation:  The  EIS 
Program  is  authorized  by  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  Public  Law  106-345,  the  Ryan  White 
CARE  Act  Amendments  of  2000  (42  U.S. 
Code  300-71). 

Availability  of  Funds:  The  program 
has  approximately  6  million  dollars 
available  for  this  initiative.  HRSA 
expects  to  fund  approximately  20 
programs  for  3  years.  The  budget  and 
project  periods  for  approved  and  funded 
projects  will  begin  on  or  about 
September  1,  2002.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory^  progress  and 
the  availability  of  funds. 

Application  Deadline:  Applications 
must  be  received  in  the  HRSA  Grant 
Application  Center  (GAC)  at  the  address 
below  by  the  close  of  business  June  21 . 
2002.  All  apphcations  will  meet  the 
deadline  if  they  are  either  (1)  received 
on  or  before  the  deadline  date  or  (2) 
postmarked  on  or  before  the  deadline 
date,  and  received  in  time  for 
submission  to  the  objective  review 
panel.  A  legible  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  instead  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing. 

Obtaining  Application  Guidance  and 
Kit:  You  may  access  the  program 
guidance  alone  on  HRSA's  web  site  at 
wwvi-.hrsa.hab.gov/grants.html. 

The  official  grant  application  kit  and 
program  guidance  materials  for  this 


announcement  may  be  obtained  from 
the  HRSA  Grants  Application  Center. 
901  Russell  Avenue  Suite  450. 
Gaithersburg.  MD  20879.  Attn:  CFDA 
93.918B:  telephone  1-877-477-2234:  e- 
mail  address  HRSA  GAC<Sihrsa  gov 
FOR  FUTHER  INFORMATION  CONTACT: 
Additional  information  related  to  the 
program  may  be  requested  by  contacting 
the  Title  III  Primary  Care  Services 
Branch  at  (301)443-0735. 

Dated:  April  16.  2002. 
Elizabeth  M.  Duke, 
Administrator 
iPR  Do(    02-9814  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

List  of  Recipients  of  Indian  Health 
Scholarships  Under  the  Indian  Health 
Scholarship  Program 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-437]  provide  at  42  CFR 
36.334  that  the  Indian  Health  Ser\ice 
shall  publish  annually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school  and 
tribal  affiliation,  if  applicable.  These 
scholarships  were  awarded  under  the 
authority  of  sections  103  and  104  of  the 
Indian  Health  Care  Improvement  Act.  /5 
U.S.C.  1613-1613a.  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988.  Pub,  L.  100-713. 

The  following  is  a  list  of  Indian 
Health  Scholarship  Recipients  funded 
under  Sections  103  and  104  for  Fiscal 
Year  2001: 
Abeita,  Lynn  Ann.  Arizona  State 

University.  Pueblo  of  Isleta,  NM 
Abeita,  Steven  John,  University  of  New 

Mexico-Albuquerque.  Pueblo  of  Isleta. 

NM 
Adams.  Andrea  L.,  University  of  North 

Dakota.  Assiniboine  &  Sioux  Tribes  of 

the  Fort  Peck  Indian  Resenation.  MT 
Alexander.  Andrea  Lynn,  University  of 

Central  Oklahoma,  Seminole  Nation 

of  Oklahoma 
Alexander,  Lise  Kalliah.  University  of 

Washington  School  of  Medicine. 

Confederated  Tribes  of  the  Grand 

Ronde  Community  of  Oregon 
Aller%'.  Cynthia  Ann.  University  of 

North  Dakota.  Turtle  Mountain  Band 

of  Chippewa  Indians  of  North  Dakota 
Aller\-.  Lonnie  William.  Turtle 

Mountain  Community  College.  Turtle 

Mountain  Band  of  Chippewa  Indians 

of  North  Dakota 
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Allison,  Rochelle  Jade,  Arizona  State 

University,  Navajo  Tribe  of  AZ.  NM, 

kUT 
Alonzo,  Pearl  Ann,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM.  & 

UT 
Anagal,  Laura  Ann,  Northland  Pioneer 

College,  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Anderson,  Ella  Mae,  Gateway 

Conununity  College,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Anderson-McMillan,  Tarina  Kay, 

University  of  Southern  Mississippi, 

Mississippi  Band  of  Choctaw  Indians, 

MS 
Arnold,  Delphine,  University  of  New 

Mexico-Gallup,  Navajo  Tribe  of  AZ, 

NM.&UT 
Arredondo,  LaDoima  Leann. 

Southwestern  Oklahoma  State 

University,  Choctaw  Nation  of 

Oklahoma 
Arviso,  Angela,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Ashley,  Jeannette,  New  Mexico  State 

University-Albuquerque,  Navajo  Tribe 

ofAZ,NM,&UT 
Ashley,  Natalie  Lynn,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Baca,  Vonda  Jean,  Albuquerque  Tech- 

Voc  Institute,  Pueblo  of  Jemez,  NM 
Baca,  Wilma  Joyce,  Albuquerque  Tech- 

Voc  Institute,  Pueblo  of  Jemez,  NM 
Bacoch,  Michaele,  University  of  the 

Pacific  School  of  Pharmacy,  Big  Pine 

Band  of  Owens  Valley  Paiute 

Shoshone  Indians  of  the  Big  Pine 

Reservation,  CA 
Bailor,  Jeanne  Lesley,  Bartlesville 

Wesleyan  College,  Cherokee  Nation, 

Oklahoma 
Bain,  Edlin  David,  University  of  New 

Mexico  College' of  Pharmacy,  Navajo 

Tribe  of  AZ,NM,&UT 
Baker,  Andrea  Monique,  University  of 

North  Dakota,  Muskogee  (Creek) 

Nation,  Oklahoma 
Barnes,  Kellie  Elizabeth,  University  of 

Oklahoma,  Chickasaw  Nation, 

Oklahoma 
Barnes,  Rebecca  Anne,  Northeastern 

State  University,  Cherokee  Nation, 

Oklahoma 
Bartholomew.  Michael  Lee.  Dartmouth 

Medical  School,  Kiowa  Indian  Tribe 

of  Oklahoma 
Bates,  Vanesscia,  Washington 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Beannedicine,  Jennifer  Ljoin,  Salish- 

Kooteenai  Community  College. 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  MT 
Becenti,  Deaim  Lynn,  University  of  New 

Mexico-Gallup,  Navajo  Tribe  of  AZ. 

NM,&UT 


Bedoni,  Theda,  Scottsdale  Community 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Begay.  Lorena  Rose,  La  Sierra 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Begay.  Michelle.  University  of  Arizona. 

Navajo  Tribe  of  AZ.  NM.  &  UT 
Begay,  Mirielle  Rose.  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Begay.  Paula  Moiselle,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM. 

&UT 
Begay,  Pierrette  Rose,  University  of  New 

Mexico-Albuquerque,  Navajo  Tribe  of 

AZ.  NM.  &  UT 
Begay,  Tamana  DoUicia,  University  of 

the  Pacific,  Navajo  Tribe  of  AZ,  NM 

&UT 
Begaye.  Dorothea  Tricia,  Albuquerque 

Tech-Voc  Institute,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Behymer,  Virginia  May,  University  of 

Alaska-Anchorage,  Aleut,  AK 
Benally.  Annisa.  New  Mexico  Highland 

University.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Benally,  Yolanda  Jean,  New  Mexico 

State  University,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Berquist,  Melissa  Dawn,  University  of 

North  Dakota,  Turtle  Mountain  Band 

of  Chippewa  Indians  of  North  Dakota 
Berryhill-Baker.  Tishanda  Leigh, 

University  of  Utah  College  of 

Medicine.  Muskogee  (Creek)  Nation, 

Oklahoma 
Bessette.  Megan  Holly.  Whitman 

College.  White  Mountain  Apache 

Tribe  of  the  Fort  Apache  Reservation. 

AZ.  Wichita  and  Affiliated  Tribes 

(Wichita.  Keechi.  Waco  &  Tawakonie), 

OK 
Betonie.  Darlene  Smith,  University  of 

Minnesota  School  of  Nursing,  Navajo 

Tribe  of  AZ,NM,&UT 
Beyale.  Justina.  Northern  Arizona 

University.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Bighorn.  Lisa  Elaine,  University  of 

Denver,  Assiniboine  &  Sioux  Tribes  of 

the  Fort  Peck  Indian  Reservation,  MT 
Bighorn,  Prairie  Rose,  Rocky  Mountain 

College,  Assiniboine  &  Sioux  Tribes  of 

the  Fort  Peck  Indian  Reservation,  MT 
Billy.  Matilda,  New  Mexico  Highlands 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Bingham,  Zachary  Scott,  University  of 

New  Mexico-Albuquerque,  Cherokee 

Nation,  Oklahoma 
Blackwolf.  Kerrie  Ann.  Rose  State 

College,  Cheyenne-Arapaho  Tribes  of 

Oklahoma 
Boloz.  Angelita  Colleen.  Northern 

Arizona  University.  Navajo  Tribe  of 

AZ.  NM.  &  UT 
Booth.  Loretta  Marie.  Pacific  University 

College.  Cheyenne  River  Sioux  Tribe 


of  the  Cheyerme  River  Reservation. 

SD 
Boyd,  Cassandra  Iva,  University  of  New 

Mexico- Albuquerque,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Bradley,  Stephanie,  East  Carolina 

University  School  of  Medicine, 

Eastern  Band  of  Cherokee  liidians  of 

North  Carolina 
Brantingham,  Michael  James,  Pacific 

Union  College,  Eskimo 
Breland,  Kylie  Lea,  University  of  North 

Dakota,  Tiulle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Briggs,  Misty  Elaine,  Northeastern  State 

University,  Cherokee  Nation, 

Oklahoma 
Brinson,  Timothy  James,  East  Central 

University,  Citizen  Potawatomi 

Nation,  Oklahoma 
Brooks-Dugger,  Shelly  Beth,  Southwest 

Texas  State  University,  Cherokee 

Nation,  Oklahoma 
Brosel,  Conrad  Carl,  Cardinal  Stritch 

University,  Oneida  Tribe  of 

Wisconsin 
Brown,  Christina  Ann,  University  of 

California-San  Diego,  Paiute- 

Shoshone  Indians  of  the  Bishop 

Community  of  the  Bishop  Colony,  CA 
Brown,  Gerald  Ray,  Southwestern 

Oklahoma  State  University,  Cherokee 

Nation,  Oklahoma 
Brown.  Laveme,  University  of  New 

Mexico-Gallup,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Bruce-Gallardo,  Dawn  Marie,  University 

of  North  Dakota,  Turtle  Mountain 

Band  of  Chippewa  Indians  of  North 

Dakota 
Bryant,  Idella  Marie,  Midwestern 

University,  Cherokee  Nation, 

Oklahoma 
Bryant,  Joseph  Preston,  Southwestern 

Oklahoma  State  University,  Cherokee 

Nation,  Oklahoma  Buenting,  Lisa 

Lynette,  Loma  Linda  University,  Mesa 

Grand  Band  of  Diegueno  Mission 

Indians  of  the  Mesa  Grande 

Reservation,  CA 
BuUard,  Avema  Lee,  Indian  University/ 

Purdue  University,  Lumbee 
Biu'k,  Kristi  Carroll,  Fort  Lewis  College, 

Alaska  Native 
Burris,  Brandon  Christopher,  University 

of  Texas- Austin,  Caddo  Indian  Tribe 

of  Oklahoma 
Burton,  Marlette  Alyce,  Pima 

Community  College,  Navajo  Tribe  of 

AZ,  NM.  &  UT 
Busch,  Richard  Eugene,  University  of 

Alaska-Fairbanks,  Alaska  Native 
Butterfly,  Gleim  Curtis,  Pima  Medical 

Institute,  Blackfeet  Tribe  of  the 

Blackfeet  Indian  Reservation  of  MT 
Cain,  Marcia  Lynnette,  University  of 

Montana  School  of  Pharmacy,  Sitka 

Tribe  Commimity  Association 
Calf  Looking,  John  Fitzgerald, 

University  of  Washington  Medex 
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Northwest  Program,  Blackfeet  Tribe  of 
the  Blackfeet  Indian  Reservation  of 
MT 

Calf  Robe.  Douglas  Wayne,  University  of 
Washington  Medex  Northwest 
Program,  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation  of  MT 

Calvin.  Shawn  Allen,  University  of 
Oklahoma  Health  Sciences  Center, 
Choctaw  Nation  of  Oklahoma 

Calvin-Salyer.  Amber  Lorine,  Oklahoma 
State  University,  Choctaw  Nation  of 
Oklahoma 

Campbell,  Gabriel  Antonio,  University 
of  North  Dakota,  Confederated  Salish 
&  Kootenai  Tribes  of  the  Flathead 
Reser\'ation,  MT 

Campbell,  Jamie  Renae,  University  of 
Oklahoma,  Muskogee  (Creek)  Nation. 
Oklahoma 

Carlson,  Ingrid  Marie,  University  of 
Washington  Medex  Northwest 
Program,  Qagan  Tayagungin  Tribe  of 
Sand  Point  Village 

Carter,  Jason  Daniel,  University  of 
Oklahoma  Health  Sciences  Center, 
Cherokee  Nation,  Oklahoma 

Cary.  Brenda  Lee,  University  of 
Minnesota-Twin  Cities  Medical 
School,  Oneida  Tribe  of  Wisconsin 

Cavanaugh,  Casey  Lynne,  Idaho  State 
University,  Shoshone-Paiute  Tribes  of 
the  Duck  Vallev  Reservation,  NV 

Charles.  Tracey  Roseann,  University  of 
Tennessee-Memphis,  Choctaw  Nation 
of  Oklahoma 

Chastain,  Brian  Gene,  East  Central 
Universitv.  Muskogee  (Creek)  Nation, 
Oklahoma  Chatter,  Teddy  Duke, 
University  of  Arizona  College  of 
Medicine,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Chavez,  Leann  Ahkeebah.  University  of 

New  Mexico-Alburquerque,  Navajo 

Tribe  of  AZ,NM,&UT 
Chee,  Darlene  Begay,  Northern  Arizona 

Universitv,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Childless,  Michelle  Josett,  University  of 

Central  Oklahoma,  Seminole  Nation 

of  Oklahoma 
Chimoni.  Reinette  J.,  University  of  New 

Mexico-Gallup,  Zuni  Tribe  of  the 

Zuni  Reservation.  NM 
Clark.  Dorrance  Dean,  University  of 

Michigan,  Assiniboine  &  Sioux  Tribes 

of  the  Fort  Peck  Indian  Reservation, 

MT 
Clark,  Kari  Rose,  Mesa  Community 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Cole,  Jennifer  Lyn,  University  of 

Oklahoma,  Choctaw  Nation  of 

Oklahoma 
Collins,  Aaron  Bradley,  Oklahoma 

Baptist  University,  Citizen 

Potawatomi  Nation,  Oklahoma 
Cook.  Ellen  Maxine,  University  of 

Vermont,  St.  Regis  Band  of  Mohawk 

Indians  of  New  York 


Cooper,  April  Deann.  University  of 
Central  Arkansas,  Cherokee  Nation. 
Oklahoma 
Cooper,  Benjamine  Dale,  Northeastern 
State  University.  Cherokee  Nation, 
Oklahoma 
Corley.  Ethelinda  Whitey.  San  )uan 
Communitv  College.  Navajo  Tribe  of 
AZ,  NM,  &LT 
Corson,  Hillary  Lena,  Montana  State 
University-Bozeman.  Crow  Tribe  of 
Montana 
Cree,  Sharon,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Croley,  Amanda  Jo,  University  of 
Oklahoma  Health  Sciences  Center. 
Cherokee  Nation.  Oklahoma 
Cromer.  Kelly  Jenise,  Southwestern 
Oklahoma  State  University. 
Cheyenne- Arapaho  Tribes  of 
Oklahoma 
Culver-Blackbear,  Jennifer  Lyn. 
Northeastern  State  University, 
Cherokee  Nation.  Oklahoma 
Cummings,  James  Jackson, 
Southwestern  Oklahoma  State 
University,  Cherokee  Nation, 
Oklahoma 
Cunningham-Hartwig,  Roxie  Kim, 
University  of  Washington  School  of 
Medicine,  Nez  Perce  of  Idaho 
Curlev,  Florinda,  Grand  Canvo  College, 

Navajo  Tribe  of  AZ,  NM  &  UT 
Dailey,  Samuel,  University  of  Alabama- 
Birmingham,  Navajo  Tribe  of  AZ.  NM 
&UT 
Daughterty,  Jamie  Suzette,  University  of 
Oklahoma  Health  Sciences  Center, 
Cherokee  Nation,  Oklahoma 
Davis,  Allison  Kay,  University  of  North 
Dakota,  Crow  Creek  Sioux  tribe  of  the 
Crow  Creek  Reservation,  SD 
Davis,  Amber  Lvnn,  University  of 
Oklahoma,  Muskogee  (Creek)  Nation. 
Oklahoma 
Davis,  Cheron  Lea,  University  of  North 
Dakota.  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Davis,  Jason  Russell,  Lane  Community 

College.  Chickasaw  Nation,  Oklahoma 
Dawes,  Kari  Elaine,  University  of  Iowa. 

Cherokee  Nation.  Oklahoma 
Dean.  Erica  Rae,  Oklahoma  State 
University.  Choctaw  Nation  of 
Oklahoma 
Decoteau.  Chrystal  Dawn.  Rocky 
Mountain  College.  Blackfeet  Tribe  of 
the  Blackfeet  Indian  Reservation  of 
MT 
Decoteau,  Michelle  Germaine,  Minot 
State  University,  Turtle  Mountain 
Band  of  Chippewa  Indians  of  North 
Dakota 
Dele,  Lessina,  Midwestern  University. 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Delgado.  Jamael  Theresa,  Northern 
Arizona  Universitv,  Navajo  Tribe  of 
AZ  NM.  &  UT 


Delgado,  Jamael  Theresa,  Northern 
Arizona  University,  Navajo  Tribe  of 
AZ.  NM,  &  UT 
Delmar,  Marjorie,  Northern  Arizona 
Universitv,  Navajo  Tribe  of  AZ,  .NM. 
&UT 
Delment.  Rachael  Leah,  Emory 
University  School  of  Medicine.  Oglala 
Sioux  Tribe  of  the  Pine  Ridge 
Reservations.  SD 
Denson,  Kent  Douglas,  University  of 
Oklahoma  Health  Sciences  Center, 
Chickasaw  Nation.  Oklahoma 
Deshnod.  Sheilah  A.,  University  of 
Oklahoma  Health  Sciences  Center, 
Navajo  Tribe  of  AZ,  NM.  &  UT 
Dotmer,  Sandra  Joy,  .Modesto  Junior 
College.  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
Dineyazhe.  Dawn  Capri.  Norther 

Arizona  Tribe  of  AZ.  NM,  &  UT 
Dixon.  Damon  Brian.  University  of 
North  Dakota.  Hopi  Tribe  of  AZ 
Dixon,  Missena  Elizabeth.  University  of 
Oklahoma,  Seminole  Nation  of 
Oklahoma 
Elder,  Shirley-Anne,  Northern  Montana 
College.  .Assiniboine  &  Sioux  Tribes  of 
the  Fort  Peck  Indian  Reservation.  MT 
Edwards.  Kerr\-  Rachelle.  University  of 
Oklahoma.  Cherokee  Nation. 
Oklahoma 
Edwards.  Ralph  Casey,  University  of 
Oklahoma  Health  Sciences  Center. 
Cherokee  Nation.  Oklahoma 
Elliott.  Billy  Wayne.  Northern  Arizona 
University.  Wyandotte  Tribe  of 
Oklahoma 
Ellis.  Scott  Anthony.  Oklahoma  City. 
University.  Cherokee  Nation, 
Oklahoma 
Emerson,  Janice  Odette.  University  of 
Oklahoma  Health  Sciences  Center. 
Kiowa  Indian  Tribe  of  Oklahoma 
Eriacho.  Margaret  Alisha.  University  of 
New  Mexico-Albuquerque,  Zuni  Tribe 
of  the  Zuni  Reservation,  NM 
Esalio,  Stacy  Gwen,  University  of  New 
Mexico-Albuquerque,  Zuni  Tribe  of 
the  Zuni  Reser\ation.  NM 
Evans-Kipp.  Cr>-stal  Rose,  University  of 
North  Dakota.  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reser\-ation  of  MT 
Faver.  Kavleen  Coupchiak.  University  of 

Alaska.' Traditional  Village  of  Togiak 
Fingerlin-Goodman.  Nancy  Ellen. 
University  of  Olahoma.  Chickasaw 
Nation.  Oklahoma 
Fisher.  Joe  Keith.  University  of  New 
Mexico,  Choctaw  Nation  of  Oklahoma 
Fleming.  Stephani  Rose.  University  of 
Wyoming,  Turtle  Mountain  Band  of 
Cippewa  Indians  of  North  Dakota 
Fragua.  Kari  Lynn,  University  of  New 
Mexico-Albuquerque.  Pueblo  of 
Jemez,  NM 
Francis.  Kaydee  Ann.  University  of  New 
Mexico-Gallup,  Navajo  Tribe  of  AZ. 
NM,  &UT 
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Francis,  Molly  Marie,  Creighton 

University,  Confederated  Tribes  of  the 

Colville  Reservation,  WA 
Franklin,  Richard  Arnold,  Northeastern 

State  University,  Cherokee  Nation, 

Oklahoma 
Frazier,  Sonya  Robin,  East  Central 

Oklahoma  State  University, 

Chickasaw  Nation,  Oklahoma 
Fred,  Alana  Renee,  University  of 

Arizona.  Navajo  Tribe  of  AZ,  NM,  & 

UT. 
Fredy,  Jefferson,  University  of  New 

Mexico  College  of  Pharmacy,  Navajo 

Tribe  of  AZ.NM,&UT 
Freeman,  Michael  Scott,  University  of 

the  Health  Sciences  College  of 

Osteopathic  Medicine,  Cherokee, 

Nation,  Olahoma 
Freeman,  Ryan  Matthew.  University  of 

Oklahoma  Health  Sciences  Center. 

Muskogee  (Creek)  Nation,  Oklahoma 
Frigerio,  Sonya  Renee,  University  of 

New  Mexico-Gallup,  Choctaw  Nation 

of  Oklahoma 
Fryear  Carrie  Marie,  Southwestern 

Oklahoma  State  University, 

Chickasaw  Nation,  Oklahoma 
Gaddy,  Jasmine  Reanna,  Temple 

University  School  of  Medicine, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Gamble,  Wanda,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Garness,  Mary.  University  of  Wisconsin- 
Superior,  Bad  River  Band  of  the  Lake 

Superior  Tribe  of  Chippewa  Indians 

of  the  Bad  River  Reservation,  WI 
Garza,  Jolanda  Evelyn,  East  Central 

Oklahoma  State  University,  Pueblo  of 

Jenez,  NM 
George,  Margie  Ann,  Northland  Pioneer 

College.  Hopi  Tribe  of  AZ 
Gerry,  Jon  Michael,  Stanford  University, 

Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation,  SD 
Gerry,  Ryan  Richard,  MacAlester 

College,  Cheyenne  River  Sioux  Tribe 

of  the  Cheyenne  River  Reservation, 

SD 
Glasses,  Devin  Garrick,  University  of 

Arizona,  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Clock,  Jacquelyn,  Southwest  Missouri 

State  University,  Choctaw  Nation  of 

Oklahoma 
Gloshay,  Jr.,  Eddie,  University  of 

Arizona,  White  Mountain  Apache 

Tribe  of  the  Ft.  Apache  Reservation, 

AZ,  Wichita  and  Affilated  Tribes 

(Wichita,  Keechi,  Waco  &  Tawakonie). 

OK 
Goldtooth.  Renee  Ryan.  University  of 

Arizona  College  of  Medicine.  Navajo 

Tribe  of  AZ.  NM,  &  UT 
Goodman  Gay  la  Beth,  University  of 

Maryland  School  of  Medicine, 

Kickapoo  Tribe  of  Oklahoma 


Gratz,  Addie  Beth,  University  of 

Oklahoma  Health  Sciences  Center, 

Chickasaw  Nation,  Oklahoma 
Gary,  Cori  Ann,  University  of  Oklahoma 

Health  Sciences  Center,  Osage  Tribe, 

Oklahoma 
Gray,  Jason  Charles,  University  of 

Oklahoma  Health  Sciences  Center, 

Choctaw  Nation  of  Oklahoma 
Gray,  Jennifer  Anne,  University  of 

Oklahoma  Health  Sciences  Center, 

Osage  Tribe,  Oklahoma 
Griffith,  Kimberly  Dawn,  Grand  Canyon 

University,  Tohono  O'odham  Nation 

of  Arizona 
Guin,  Heather  Elaine,  University  of 

Tulsa,  Muskogee  (Creek)  Nation, 

Oklahoma 
(iust,  Kateri  Lyn,  Montana  State 

University  School  of  Nursing,  Crow 

Tribe  of  Montana 
Hagerty,  Kori  Lynn,  University  of  New 

Mexico-Albuquerque,  Blackfeet  Tribe 

of  the  Blackfeet  Indian  Reservations  of 

MT 
Hall,  Brian  Patrick,  University  of 

Montana,  Blackfeet  Tribe  of  the 

Blackfeet  Indian  Reservation  of  MT 
Hall,  Megan  Sue,  Northeastern  State 

University,  Choctaw  Nation  of 

Oklahoma 
Hall,  Raquel  Ellen,  University  of 

California-Davis,  Coastal  Bank  of  the 

Chumash  Nation 
Harjo,  Rebecca  Ruth,  University  of 

Southern  California  School  of  Social 

Work,  Muskogee  (Creek)  Nation, 

Oklahoma 
Hamage,  Julie  Ann.  University  of  Cental 

Oklahoma.  Cherokee  Nation, 

Oklahoma 
Harris.  Elizabeth  Kate.  Oklahoma  State 

University  College  of  Osteopathic 

Medicine.  Cherokee  Nation, 

Oklahoma 
Harrison.  Geniel,  University  of  North 

Dakota.  Confederated  Tribes  of  the 

Goshute  Reservation.  NV  and  UT 
Haukass.  Nicole  Marie.  Creighton 

University  College  of  Nursing, 

Rosebud  Sioux  Tribe  of  the  Rosebud 

Indian  Reservation.  SD 
Hawkins,  Amy  Delah,  Tulane  University 

Health  Sciences  Center,  Muskogee 

(Creek)  Nation.  Oklahoma 
Hayes-Coons.  Jennifer,  Lynn,  Har-Bor 

Jones  School  of  Nursing,  Cherokee 

Nation,  Oklahoma 
Hearod.  Karen  Elaine,  University  of 

Oklahoma  School  of  Social  Work, 

Choctaw  Nation  of  Oklahoma 
Henderson,  Traci  Nicole,  University  of 

Great  Falls,  Chippewa-Cree  Inidians 

of  the  Rocky  Boy's  Reservation,  MT 
Henio,  Regina,  University  of  New 

Mexico-Gallup,  Navajo,  Tribe  of  AZ, 

NM,  &UT 
Henry,  Abraham  John,  Augsburg 

College,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 


Henry,  Liza  Jo,  University  of  North 

Dakota,  Turtle  Moimtain  Band  of 

Chippewa  Indians  of  North  Dakota 
Henson-Meigs,  Amy  Jo,  University  of 

Tulsa,  Cherokee  Nation,  Oklahoma 
Henson-Sammuels,  Andrea  Jean, 

Northeastern  Oklahoma  State 

University,  Cherokee  Nation, 

Oklahoma 
Hernandez,  Eveylyn  Leone,  Walla  Walla 

College,  Confederated  Salish  & 

Kootenai  Tribes  of  the  Flathead 

Reservation,  MT 
Hewlett,  Lori,  Araphao  Community 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Hick,  Carrie,  University  of  New  Mexico 

College  of  Pharmacy,  Navajo,  Tribe  of 

AZ,  NM.  &  UT 
Hisaw,  Tasha  Leann,  University  of 

Oklahoma  Health  Sciences  Center 

Chickasaw  Nation,  Oklahoma 
Holland,  Toni  Jean,  Montana  State 

University-Billings,  Fort  Belknap 

Indian  Community  of  the  Fort 

Belknap  Reservation  of  Montana 
Holman,  Colin  Justin,  University  of 

Oklahoma,  Chickasaw  Nation, 

Oklahoma 
Holmes,  Michael  Sterling,  East  Central 

Oklahoma  State  University  Cheyenne- 

Arapaho  Tribes  of  Oklahoma 
Honaberger,  David  Anthony,  University 

of  Puget  So\md,  Pueblo  of  San  Juan, 

NM 
Hoover,  Jamie  Ellen,  Arizona  School  of 

Health  Sciences,  Chemehuevi  Indian 

Tribe  of  the  Chemehuevi  Reservation, 

California 
Horse,  Lorena  Dawn,  University  of  Utah 

School  of  Social  Work,  Confederated 

Tribes  of  the  Goshute  Reservation,  NV 

andUT 
Houston,  Lindsay  Nicole,  Bacone 

College,  Cherokee  Nation,  Oklahoma 
Howeya,  Lori  Ann,  University  of  New 

Mexico,  Pueblo  of  Acoma,  NM 
Howling  Wolf,  William  L.,  University  of 

North  Dakota,  Three  Affiliated  Tribes 

of  the  Ft.  Berthold  Reservation,  ND 
Huber,  Donna  Marie,  University  of 

Phoenix,  Rosebud  Sioux  Tribe  of  the 

Rosebud  Indian  Reservation,  SD 
Huerth,  Benjamin  Walter,  University  of 

Maine,  Wiimebago  Tribe  of  Nebraska 
Hulse,  Hailey  Vonn,  Truman  State 

University,  Osage  Tribe,  Oklahoma 
Hunt,  Matthew  Hensdale,  North 

Carolina  State  University,  Lumbee 
Hyatt,  Jacqueline  Rooke,  University  of 

Oklahoma,  Muskogee  (Creek)  Nation, 

Oklahoma 
Hyden,  Andreana  Dee,  Grand  Canyon 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Imperial,  Jessica  Ladoima,  Coconino 

County  Community  College,  Navajo 

Tribe  of  AZ,NM,&UT 
Ingram,  Sonya  Lynn,  Connors  State 

College,  Cherokee  Nation,  Oklahoma 
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Interpreter,  Christina  Lynn,  Northern 

Arizona  University,  Hopi  Tribe  of  AZ 
Ivanoff,  Nora  Rose,  University  of 

Washington,  Eskimo 
James,  Jessica  Natasha,  Northern 
Arizona  University,  Navajo  Tribe  of 
AZ,  NM.  &  UT 
Jefferson,  Natalie  Ruth,  University  of 

Kansas  School  of  Social  Welfare, 

Choctaw  Nation  of  Oklahoma 
Jensen,  Janelle  Blake,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Jensen,  Vanessa,  University  of  Arizona 

College  of  Medicine,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Johnson,  Jason  Ray,  University  of  North 

Dakota,  Cherokee  Nation,  Oklahoma 
Johnson,  Kevin  Lee,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Johnson,  Roxanne  Marie,  University  of 

North  Dakota,  Turtle  Moimtain  Band 

of  Chippewa  Indians  of  North  Dakota 
Johnson,  Tara  Lee,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

ftUT 
Joice,  Kelly  A.,  University  of  Oklahoma, 

Cherokee  Nation,  Oklahoma 
Joines,  John  Clifford,  University  of 

Oklahoma  Health  Sciences  Center, 

Choctaw  Nation  of  Oklahoma 
Jones,  Bemadine  Rose,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM.  &UT 
Jones,  Christopher  Lee,  Univesity  of 

North  Dakota,  Cherokee  Nation, 

Oklahoma 
Jones,  Generosa  Diane,  Drake  University 

College  of  Pharmacy,  Choctaw  Nation 

of  Oklahoma 
Jones,  Julia  M.,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Jones,  Myles  Randall,  University  of 

Nebraska  College  of  Medicine, 

Choctaw  Nation  of  Oklahoma 
Jordan,  Michael  James,  Washington 

State  University,  Confederated  Tribes 

of  the  Colville  Reservation,  WA 
Julian,  Serena  Yazzie,  University  of  New 

Mexico  College  of  Pharmacy,  Navajo 

Tribe  of  AZ,NM,&UT 
Juneau,  Rose  Ann,  Salish-Kootenai 

Community  College,  Fort  Belknap 

Indian  Community  of  the  Fort 

Belknap  Reservation  of  Montana 
Kanawite,  Freida  Mae,  Albuquerque 

Tech-Voc  Institute,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Kanuho,  Verdell,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Kardonsky,  Kimberly  Jay,  Medical 

College  of  Wisconsin,  Jamestown 

S'Klallam  Tribe  of  Washington 
Kelley,  Harlan  Hunt.  Southern  Illinois 

University  School  of  Medicine, 

Cherokee  Nation.  Oklahoma. 


Kelley  Ralph  Zane.  University  Health 
Sciences  College  of  Osteopathic 
Medicine,  Cherokee  Nation, 
Oklahoma 
Kelliher,  Allison  Miranda,  University  of 
Washington  School  of  Medicine, 
Nome  Eskimo  Community 
Kennedy,  Jamie  Sue  University  of 
Montana,  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation  of  MT 
Kenneth  Lena  Mae,  Arizona  State 
University,  Navajo  Tribe  of  AZ.  NM, 
«tUT 
Kinlecheenie,  Orlinda  Lou.  Northland 
Pioneer  College,  Navajo  Tribe  of  AZ. 
NM,  8tUT 
Kinney,  Sahar  Amelia.  Tufts  University, 
Turtle  Moimtain  Band  of  Chippewa 
Indians  of  North  Dakota 
Kipp,  Barbara  Malia.  Salish  Kootenai 
Conmnmity  College.  Blackfeet  Tribe 
of  the  Blackfeet  Indian  Reservation  of 
MT 
Kirk,  John  Vincent.  Oklahoma  State 
University  College  of  Osteophatic 
Medicine,  Cherokee  Nation, 
Oklahoma 
Kitto.  Laurie  Dale,  Strayer  University, 

Choctaw  Nation  of  Oklahoma 
Krulish,  Arliss  Mary,  University  of 

North  Dakota,  Spirit  Lake  Tribe,  ND 
Krulish,  Arlene  Marie.  University  of 

North  Dakota,  Spirit  Lake  Tribe,  ND 
Lamere.  Jennifer  Jo.  University  of 
Oklahoma  Health  Sciences  Center. 
Wiimebago  Tribe  of  Nebraska 
Landers.  Joseph  Henry.  East  Central 
University.  Muskogee  (Creek)  Nation, 
Oklahoma 
Lansing,  Letitia  Bianca.  University  of 
New  Mexico- Albuquerque,  Navajo 
Tribe  of  AZ.NM&UT 
Large.  Stephanie  Ashley,  University  of 
Oklahoma  School  of  Social  work, 
Muskogee  (Creek)  Nation,  Oklahoma 
Large,  Dinah  Mae,  San  Juan  College, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Laurence.  Stacie.  University  of  New 
Mexico.  Navajo  Tribe  of  AZ,  NM,  & 
UT 
Laurence-Leslie.  Faith  Hope.  Arizona 
State  University,  Navajo  Tribe  of  AZ, 
NM,  &UT 
Lawhom,  William  Andrew,  University 
of  Oklahoma  Health  Sciences  Center, 
Cherokee  Nation.  Oklahoma 
Lawrence,  Gary  Lynn,  Carl  Albert  State 
College,  Choctaw  Nation  of  Oklahoma 
Lawrence.  Heather  L..  University  of 

North  Dakota.  Spirit  Lake  Tribe  ND 
Lay  Pamela  Christine,  Yakima  Valley 
Community  College,  Muskogee 
(Creek)  Nation.  Oklahoma 
LeBeau.  Michael  Edward,  University  of 
North  Dakota.  Cheyenne  River  Sioux 
Tribe  of  the  Cheyenne  River 
Reservation.  SD 
Lee.  Calbert  Aaron,  University  of  New 
Mexico- Albuquerque.  Navajo  Tribe  of 
AZ.  NM.  &  UT 


Lee,  Lori  C,  North  Arizona  University. 

Navajo  Tribe  of  AZ.  NM,  &  UT 
Lee,  Marjorie  Mae,  Dine  College,  Navajo 

Tribe  of  AZ.NM.&UT 
Leemhuis,  Stephanie  Brook,  University 
of  Oklahoma  Health  Sciences  Center, 
Cherokee  Nation,  Oklahoma 
Lessert,  Amanda  Kaye,  Creighton 
University,  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation,  SD 
Lewis,  Erik  Clay,  Salish-Kootenai 
Commimity  College,  Confederated 
Salish  &  Kootenai  Tribes  of  the 
Flathead  Reservation,  MT 
Lewis,  Rusty  Oswald,  University  of 

North  Dakota.  Spirit  Lake  Tribe,  ND 
Lincoln.  Kelly  Michelle.  Boston  College, 

Navajo  Tribe  of  AZ,  NM.  &  UT 
Long  Lorenda  T.,  University  of  New 
Mexico-Albuquerque,  Navajo  Tribe  of 
AZ.  NM,  &  UT 
Long,  Melanie,  New  Mexico  State 
University.  Navajo  Tribe  of  AZ.  NM, 
&UT 
Long,  Piper  Lynn,  University  of  Tulsa. 

Osage  Tribe.  Oklahoma 
Long.  Terri  Leigh.  Excelsior  College, 
Cheyenne-Arapaho  Tribes  of 
Oklahoma 
Longbrake,  Guy  Brady,  Black  Hills  State 
University,  Cheyenne  River  Sioux 
Tribe  of  the  Cheyenne  River 
Reservation,  SD 
Longie,  Michelle  Renee,  University  of 
North  Dakota,  Turtle  Mountain  Band 
of  Chippewa  Indians  of  North  Dakota 
Looney,  Joshua  Carson,  University  of 
Oklahoma,  Cherokee  Nation, 
Oklahoma 
Lopez-Martin,  Tanya  Elizabeth, 
University  of  Kansas  School  of  Social 
Welfare,  Pueblo  of  Pojoaque,  NM 
Lowe.  Loretta,  University  of  New 
Mexico-Gallup,  Navajo  Tribe  of  AZ, 
NM,  &UT 
Lucke,  Bobbi,  Montana  State  University. 
Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  of  MT 
Luebke,  Jeneile  Marie.  University  of 
Wisconsin-Madison,  Bad  River  Band 
of  the  Lake  Superior  Tribe  of 
Chippewa  Indians  of  the  Bad  River 
Reservation,  WI 
Mahooty,  Stephanie  Juliet.  Arizona 
State  University,  Zuni  Tribe  of  the 
Zuni  Reservation,  NM 
Malaterre,  Jessica  Kim,  University  of 
North  Dakota,  Turtle  Mountain  Band 
of  Chippewa  Indians  of  North  Dakota 
Mallon,  Nicole  Elizabeth,  Springfield 

College,  Cherokee  Nation,  Oklahoma 
Mariano,  Karoline  Shirley.  Northern 
Arizona  University.  Navajo  Tribe  of 
AZ,  NM,  &  UT 
Martin,  Candelaria  Cynthia,  University 
of  North  Dakota,  Navajo  Tribe  of  AZ. 
NM.  &LTT 
Martine,  Cynthia  Ann,  University  of 
North  Dakota.  Jicarilla  Apache  Tribe 
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of  the  Jicarilla  Apache  Indian 

Reservation,  NM 
Martinez,  Marie  Jeannette,  Weber  State 

University,  Navajo  Tribe  of  AZ.  NM, 

&  UT  Mason,  Laquita  Joy,  University 

of  Montana  State  School  of  Pharmacy, 

Three  Affiliated  Tribes  of  the  Ft. 

Berthold  Reservation,  ND 
Mathis,  Trina  C,  University  of  New 

Mexico-Albuquerque,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Matt,  Georgia  Lee,  University  of  Utah, 

Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  MT 
Maxon,  Jeff  Allen,  North  Dakota  State 

University,  Cheyenne  River  Sioux 

Tribe  of  the  Cheyenne  River 

Reservation,  SD 
McCarthy,  Vincent  Paul,  Cameron 

University,  Comanche  Indian  Tribe, 

OK 
McCuistion,  Robin  Edward,  Western 

Washington  University,  Aleut,  AK 
McGhee,  Julie  Lynette,  University  of 

Oklahoma  Health  Sciences  Center, 

Poarch  Band  of  Creek  Indians  of 

Alabama 
McGUbary,  Kristie  Rae,  Seminole  State 

College,  Kiowa  Indian  Tribe  of 

Oklahoma 
McGillis,  Jessica  Therese,  Minot  State 

College,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
McGlothin,  Travis  Michael,  Harvard 

Medical  School,  Pueblo  of  Laguna, 

NM 
McKerry,  Jason  Amel,  Grand  Canyon 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
McLain,  Stefanie  Jeanne,  Oklahoma 

State  University,  Cherokee  Nation, 

Oklahoma 
McLaughlin,  Audrey  Jane,  Central 

Oregon  Community  College,  Yurok 

Tribe  of  the  Yurok  Reservation, 

California 
Menz,  Dore  Lee,  Pacific  University, 

Assiniboine  &  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation,  MT 
Merchant,  Nicole  Dawn,  Montana  State 

Universty  School  of  Nursing,  Crow 

Tribe  of  Montana 
Miles,  Mary  Kristen,  Northern 

Oklahoma  College,  Osage  Tribe, 

Oklahoma 
Milford,  Ginalori.  University  of  New 

Mexico-Gallup,  Navajo  Tribe  of  AZ, 

NM,&UT 
Mitchell,  Jessica  Delphine,  University  of 

New  Mexico-Gallup,  Navajo  Tribe  of 

AZ,  NM.  &  UT 
Momberg,  Christina  Ann,  Salish- 

Kootenai  Community  College, 

Blackfeet  Tribe  of  the  BlacWeet  Indian 

Reservation  of  MT 
Montano,  Alicia  Dawn,  University  of 

Arizona-Tucson,  Navajo  Tribe  of  AZ, 

NM.&UT 


Montoya,  Danny  Dave,  University  of 

Alaska  School  of  Nursing,  Navajo 

Tribe  of  AZ,NM,&UT 
Moore,  Jennifer  Marie,  University  of 

New  Mexico-Albuquerque,  Navajo 

Tribe  of  AZ,NM&UT 
Moore,  Mark  Wilbum,  University  of 

Texas  SW  Medical  Center-Dallas, 

Cherokee  Nation,  Oklahoma 
Morgan,  Collandra  Karen,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Morris.  Elizabeth  Lynette,  University  of 

Oklahoma  Health  Sciences  Center, 

Muskogee  (Creek)  Nation,  Oklahoma 
Morrison,  Gerlinde  Maria,  University  of 

Montana,  Crow  Tribe  of  Montana 

Mousseau,  Francine  Louise, 

University  of  North  Dakota,  Oglala 

Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  SD 
Murphy,  Tamelot  Lynne,  University  of 

New  Mexico- Albuquerque,  Navajo 

Tribe  of  AZ.  NM,  &  UT 
Murray,  Ais  Kerry  William,  University 

of  Colorado,  Shoshone  Tribe  of  the 

Wind  River  Reservation,  Wyoming 
Muskett,  Eunice  Annazbah,  University 

of  New  Mexico- Albuquerque,  Navajo 

Tribe  of  AZ.  NM,  &  UT 
Naasz,  Katrina  Hillary,  University  of 

Colorado,  Navajo  Tribe  of  AZ,  NM,  & 

UT  Namingha,  Emergy,  Albuquerque 

Tech-Voc  Institute,  Zxmi  Tribe  of  the 

Zuni  Reservation,  NM 
Needham,  Laura  L.,  Shoreline 

Community  College,  Aleut,  AK 
Nelson,  Shannon  Lynn,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Nephew-Kennedy,  Lesley  Ellen,  SUNY 

at  Buffalo  School  of  Social  Work, 

Seneca  Nation  of  New  York 
Nez,  Lula,  New  Mexico  Highlands 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Nicholson,  Kasey  Joseph,  Montana  State 

University,  Fort  Belknap  Indian 

Community  of  the  Fort  Belknap 

Reservation  of  Montana 
Nidiffer-Shelor,  Amber  Lyim,  University 

of  Oklahoma,  Cherokee  Nation, 

Oklahoma 
Nimsey,  Dallas  Micah,  St.  Gregory's 

College,  Kiowa  Indian  Tribe  of 

Oklahoma 
Nioce,  Paul  Anthony,  Washburn 

University,  Citizen  Potawatomi 

Nation,  Oklahoma 
Noisy  Hawk,  Lynelle  Nancy,  University 

of  South  Dakota  School  of  Medicine, 

Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  SD 
Northbird,  Stephanie  Mae,  United 

Tribes  Technical  College,  Minnesota 

Chippewa  Tribe,  Minnesota  (Six 

component  reservations:  Bois  Forte 

Band  (Nett  Lake);  Fond  du  Lac  Band; 

Grand  Portage  Band;  Leech  Lake 


Band;  Mille  Lacs  Band;  White  Earth 

Band) 
Norton,  Elizabeth  Marie,  Eastern  Oregon 

University,  Confederated  Tribes  of  the 

Siletz  Reservation.  OR 
Okleasik,  Sara  A.,  Pacific  University, 

Nome  Eskimo  Community 
Olic,  Latona  Michelle,  University  of 

Wyoming  School  of  Pharmacy,  Oglala 

Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  SD 
Olson,  Jeremy  Christ,  University  of 

North  Dakota,  Miimesota  Chippewa 

Tribe,  Minnesota  (Six  component 

reservations:  Bois  Forte  Band  (Nett 

Lake);  Fond  du  Lac  Band;  Grand 

Portage  Band;  Leech  Lake  Band;  Mille 

Lacs  Band;  White  Earth  Band) 
O'Neal,  Jamie  Diane,  Northern  State 

University,  Cheyenne  River  Sioux 

Tribe  of  the  Cheyenne  River 

Reservation,  SD 
Orosco,  Mary  A.,  Antioch  College, 

Mescalero  Apache  Tribe  of  the 

Mescalero  Reservation,  New  Mexico 
Ortiz,  Lisa  Dianne,  Wayne  State 

University  School  of  Medicine, 

Cherokee  Nation,  Oklahoma 
Owens,  Johnie  Louis,  Kirksville  College 

of  Osteopathic  Medicine,  Choctaw 

Nation  of  Oklahoma 
Pack,  Bruce  Anthony,  University  of 

Louisiana-Monroe.  Cherokee  Nation, 

Oklahoma 
Palacol,  Christie  Kahikuonalani, 

University  of  Oklahoma,  Comanche 

Indian  Tribe,  OK 
Palm,  Toby  James,  Pacific  University 

College,  Cherokee  Nation,  Oklahoma 
Paniagua,  Calvin  Frederick,  Arizona 

School  of  Health  Sciences,  Little 

Traverse  Bay  Bands  of  Odawa  Indians 

of  Michigan 
Pappan,  Cynthia  Rae,  Creighton 

University  School  of  Pharmacy,  Turtle 

Mountain  Band  of  Chippewa  Indians 

of  North  Dakota 
Parisien-Marion,  Shannon  Ronette. 

University  of  North  Dakota,  Turtle 

Mountain  Band  of  Chippewa  Indians 

of  North  Dakota 
Parker,  Andrienne,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Pearce,  Judy  Lynn,  University  of 

Oklahoma  Health  Sciences  Center, 

Seminole  Nation  of  Oklahoma 
Peltier,  Aleta  Jeanne,  University  of 

North  Dakota,  Turtle  Mountain  Band 

of  Chippewa  Indians  of  North  Dakota 
Peltier,  Crystal  Gayle,  University  of 

North  Dakota,  Turtle  Mountain  Band 

of  Chippewa  Indians  of  North  Dakota 
Penn,  Tamara  Leigh,  University  of  New 

Mexico- Albuquerque,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Peone,  Amanda  Lee,  Salish-Kootenai 

Community  College,  Confederated 

Salish  &  Kootenai  Tribes  of  the 

Flathead  Reservation,  MT 
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Perdue,  Mark  Wayne.  University  of 
Oklahoma.  Cherokee  Nation. 
Oklahoma 
Peterson-Lewis.  Annie  May,  Rose  State 

College,  Aleut,  AK 
Pewenofkit,  Rowena  Jolene,  University 
of  Central  Oklahoma,  Kiowa  Indian 
Tribe  of  Oklahoma 
Phillips,  Crystal  Lea,  University  of 
Oklahoma,  Cherokee  Nation. 
Oklahoma 
Phillips.  Starla  Jean.  Bacons  College. 

Cherokee  Nation,  Oklahoma 
Pleasants,  Tina  Marie,  Spokane  Falls 
Community  College,  Central  Council 
of  the  Tlingit  &  Haida  Indian  Tribes 
Poolaw,  Audjew  Winnie.  Southwestern 
Oklahoma  State  University. 
Comanche  Indian  Tribe,  OK 
Quan.  Zellisha  Alexis.  University  of 
New  Mexico- Albuquerque,  Zuni  Tribe 
of  the  Zuni  Reservation,  NM 
Quilt,  Lucille  Arlene,  North  Seattle 
Community  College,  Quinault  Tribe  of 
the  Quinault  Reservation.  WA 
Quoshena.  Tanya  Cojomana.  University 

of  Phoenix.  Hope  Trie  of  AZ 
Radney-Veinote.  Ruth  W..  University  of 
the  Pacific.  Comanche  Indian  Tribe. 
OK 
Red  Elk.  Linsey  Beth.  Arizona  State 
University,  Assiniboine  &  Sioux 
Tribes  of  the  Fort  Peck  Indian 
Reservation,  MT 
Redsteer.  Sandra  Jeanette.  Northern 
Arizona  University.  Navajo  Tribe  of 
AZ.  NM.  &  UT 
Reed,  Stephanie  Levem,  University  of 
Central  Oklahoma,  Cherokee  Nation. 
Oklahoma 
Renfrow.  Miranda  Kirstin,  Northeastern 
State  University.  Choctaw  Nation  of 
Oklahoma 
Reynolds,  Joel  Wayne,  University  of 
South  Dakota.  Rosebud  Sioux  Tribe  of 
the  Rosebud  Indian  Reservation,  SD 
Rhynes,  Lisa  Ann,  University  of 
Oklahoma  Health  Sciences  Center, 
Muskogee  (Creek)  Nation,  Oklahoma 
Riley,  Gail  Arlene,  Albuquerque  Tech- 
Voc  Institute,  Pueblo  of  Nambe,  NM 
Robinson,  Charlene,  University  of 
Arizona  College  of  Medicine,  Navajo 
Tribe  of  AZ,NM,&UT 
Robison-Rivera,  Kristie  Marie, 
Southwestern  Oklahoma  State 
University,  Apache  Tribe  of 
Oklahoma 
Robnett,  Randall  Clifton,  Southern 
Nazarene  University,  Cherokee 
Nation,  Oklahoma 
Rogers,  Brandon  Scott,  Northeastern 
State  University,  Cherokee  Nation, 
Oklahoma 
Rogers,  Shawn  Thomas,  University  of 
Oklahoma,  Cherokee  Nation, 
Oklahoma 
Ross,  Cindy  Lee,  Arizona  State 
University,  Hope  Tribe  of  AZ 


Rouse,  Brant  Philip,  University  of 
Oklahoma.  Cherokee  Nation. 
Oklahoma 
Rucker.  Jennifer  Ann,  University  of 
Oklahoma  Health  Sciences  Center, 
Cherokee  Nation,  Oklahoma 
Ruleford.  Miranda  Louisa.  University  of 

Tulsa,  Cherokee  Nation,  Oklahoma 
Russell,  Candice  Dawn.  University  of 
Missouri-Kansas  City.  Cherokee 
Nation.  Oklahoma 
Rutman.  Kristi  Arlene,  University  of 
Anchorage.  Central  Council  of  the 
Tlingit  &  Haida  Indian  Tribes 
Saltcldi,  Waleste  Maria,  University  of 
New  Mexico-Albuquerque.  Navajo 
Tribe  of  AZ.NM.&UT 
Sandoval.  Racheal  Michele,  Arizona 
State  University.  Navajo  Tribe  of  AZ. 
NM.  &  UT 
Scalpcane-Moore.  Lavonne  lean.  Salish- 
Kootenai  Community  College, 
Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian 
Reservation.  MT 
Schmidt.  Erin  Michele.  Oklahoma  State 
University.  Muskogee  (Creek)  Nation, 
Oklahoma 
Schroeder.  Dawn  Marie.  University  of 
North  Dakota.  Turtle  Mountain  Band 
of  Chippewa  Indians  of  North  Dakota 
Scott.  Brian  Edward,  University  of 

Tulsa.  Cherokee  Nation.  Oklahoma 
Scott.  Jessica  Robin.  University  of 
Washington,  Central  Council  of  the 
Tlingit  &  Haida  Indian  Tribes 
Scott.  Steven  Ray.  Southwestern 
Oklahoma  State  University,  Cherokee 
Nation.  Oklahoma 
Seaton,  Evelyn  J.  Crank,  New  Mexico 
Highland  University.  Navajo  Tribe  of 
AZ,  NM,  &  UT 
Seyler,  Debra  Jean,  Northland  Pioneer 
College.  Confederated  Salish  & 
Kootenai  Tribes  of  the  Flathead 
Reservation.  MT 
Shane,  Allison  Doreen.  South  Dakota 

State  University.  Alaska  Native 
Shangreau-Pilche'r,  Rhiannon  Brook. 
South  Dakota  State  University.  Oglala 
Sioux  Tribe  of  the  Pine  Ridge 
Reservation.  SD 
-  Shepard.  Cristopher  Allan  Joseph. 
Pomona  College.  Santee  Sioux  Tribe 
of  the  Santee  Reservation  of  Nebraska 
Sherwood.  David  William.  University  of 
Oklahoma.  Eastern  Shawnee  Tribe  of 
Oklahoma 
Shields.  Deborah.  East  Central 
Oklahoma  State  University.  Prairie 
Ban  of  Potawantomi  Indians.  Kansas 
Shinn-Jones.  Darcy  Marie.  Northeastern 
State  University,  Cherokee  Nation, 
Oklahoma 
Shiriey,  Lenora  Jean,  University  of  New 
Mexico-Albuquerque.  Navajo  Tribe  of 
AZ,  NM,  &  UT 
Shunkamolah,  William  Henry. 
University  of  New  Mexico- 


Albuquerque.  Navajo  Tribe  of  AZ. 
NM.  &  UT 
Silvers.  Kristin  Gail.  University  of  New 
Mexico-Gallup.  Navajo  Tribe  of  AZ. 
NM.  &  UT 
Simmons.  Jeremiah  David.  Stanford 
University.  Yankton  Sioux  Tribe  of 
South  Dakota 
Sirmans.  Jayna  Deneice.  University  of 
Houston  College  of  Optometrv'. 
Choctaw  Nation  of  Oklahoma 
Skan.  Eric  Christopher.  Washington 
State  University  College  of  Pharmacy. 
Ketchikan  Indian  Corporation 
Skippergosh,  Brenda  Teller.  Pima 
Medical  Institute.  Menominee  Indian 
Tribe  of  Wisconsin 
Sloan.  Rick  Michael  Wesley,  University 
of  Colorado,  Cherokee  Nation, 
Oklahoma 
Smith.  Dallas  Rockford.  Grand  Canyon 
College.  Navajo  Tribe  of  AZ.  NM.  & 
UT 
Smith.  Phyllis  Marie.  Salish-Kootenai 
Community  College.  Fort  Belknap 
Indian  Community  of  the  Fort 
Belknap  Reservation  of  Montana 
Spotted  Horse.  Patricia  Jean.  American 
University.  Standing  Rock  Sioux 
TribeofN.&  S.Dakota 
Spurlock.  Cor>-  Stephen.  University  of 
Oklahoma  Health  Sciences  Center, 
Citizen  Potawatomi  Nation.  Oklahoma 
St.  Claire,  Billie  Jo.  North  Dakota  State 
University,  Turtle  Mountain  Band  of 
Chippewa  Indians  of  North  Dakota 
St.  Claire.  Rhea  Neachet,  University  of 
North  Dakota.  Turtle  Mountain  Band 
of  Chippewa  Indians  of  North  Dakota 
Stewart.  Dar\l  Lee.  University  of  New 
Mexico-Gallup,  Navajo  Tribe  of  KL, 
NM.  &  UT 
Stour.  Lana  Dawn.  Oklahoma  State 
University.  Cherokee  Nation. 
Oklahoma 
Strobbe.  Vonne  Kay.  University  of  New 
Mexico-Albuquerque.  Assiniboine  & 
Sioux  Tribes  of  the  Fort  Peck  Indian 
Reservation.  MT 
Stuck,  .\ndrew  Timothy  Lewis. 

University  of  Arizona.  Navajo  Tribe  of 
AZ.  NM.  &  UT 
Stump-King.  Glynna  Marie.  University 
of  New  Mexico-Gallup.  Chippewa 
Cree  Indians  of  the  Rocky  Boy's 
Reser%ation.  MT 
Summerlin,  Allen  William.  University 
of  the  Pacific.  Cherokee  Nation. 
Oklahoma 
Sun  Rhodes.  Neil  Altair.  Oregon  Health 
Sciences  University.  Arapahoe  Tribe 
of  the  Wind  River  Reser\ation. 
Wyoming 
Sweeney,  Michael  Aaron,  Brigham 
Young  University,  Choctaw  Nation  of 
Oklahoma 
Swensen.  Eric  Carl,  University  of  North 

Dakota.  Aleut.  AK 
Taylor.  Jennifer  Elise.  Eastern  Oregon 
State  College,  Pit  River  Tribe. 
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California  (includes  Big  Bend, 

Lookout,  Montgomery  Creek  & 

Roaring  Creek  Rancherias  &  XL 

Ranch) 
Teasyatwho,  Arlene  Jean,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM.  &  UT 
Teller,  Pamela,  Arizona  State 

University,  Narraagansett  Indian  Tribe 

of  Rhode  Island 
Teller,  Terry  Lee,  University  of  New 

Mexico-Albuquerque,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Tempel,  Dollie  Luna,  Montana  State 

University  School  of  Nursing,  Navajo 

Tribe  of  AZ,NM,&UT 
Tenequer,  Valerie  Leigh,  Gateway 

Community  College,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Thomas,  Jacob  Frederick,  Concordia 

College,  Turtle  Mountain  Band  of 

Chippewa  Indians  of  North  Dakota 
Thomason-Chavez,  Felecia  Elena, 

University  of  New  Mexico- 
Albuquerque,  Navajo  Tribe  of  AZ, 

NM.  &  UT 
Thompson,  Benjamin  Campbell, 

Northeastern  State  University, 

Cherokee  Nation,  Oklahoma 
Thompson.  Karen  Lynn,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Thompson,  Paula  Gail,  Grand  Canyon 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Thompson-Lookingback,  Bret  R., 

University  of  Minnesota-Duluth, 

Minnesota  Chippewa  Tribe, 

Minnesota  (Six  component 

reservations;  Bois  Forte  Band  (Nett 

Lake);  Fond  du  Lac  Band;  Grand 

Portage  Band;  Leech  Lake  Band;  Mille 

Lacs  Band;  White  Earth  Band) 
Tobacco,  Romaine  Leigh,  Oglala  Lakota 

College,  Oglala  Sioux  Tribe  of  the 

Pine  Ridge  Reservation,  SD 
Topsky,  Elizabeth  Marie.  University  of 

Washington  School  of  Medicine. 

Chippewa-Cree  Indians  of  the  Rocky 

Boy's  Reservation,  MT 
Torralba,  Vernon  Charles,  United  Tribes 

Technical  College.  Crow  Tribe  of 

Montana 
Torres,  Michelle  Lynn,  Heritage  College, 

Chippewa-Cree  Indians  of  the  Rocky 

Boy's  Reservation,  MT 
Toya,  Tirzah  Marie.  University  of  New 

Mexico-Albuquerque.  Pueblo  of 

Laguna.  NM 
Treas,  Theresa  Wileen,  New  Mexico 

State  University.  Mescalero  Apache 

Tribe  of  the  Mescalero  Reservation. 

NM 
Tsethlikai.  Tami-Denice.  Albuquerque 

Tech-Voc  Institute,  Zuni  Tribe  of  the 

Zuni  Reservation.  NM 
Tsethlikia,  Nina  Marie,  University  of 

Phoenix,  Zuni  Tribe  of  the  Zuni 

Reservation,  NM 


Tsingine,  Georgia  Lynn,  University  of 

Arizona  College  of  Medicine,  Navajo 

Tribe  of  AZ,NM,&UT 
Tso,  Shawmarie,  Pueblo  Commimity 

College.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Tunnell,  Kimberly  Renee,  Oklahoma 

State  University,  Kiowa  Indian  Tribe 

of  Oklahoma 
Turney,  Jarett  Brandon,  San  Francisco 

State  University,  Cherokee  Nation, 

Oklahoma 
Upshaw,  Juliana,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Uttchin,  Venus,  University  of 

Oklahoma.  Muskogee  (Creek)  Nation, 

OK 
Vaile,  Mamie  Lynn,  Montana  State 

University,  Blackfeet  Tribe  of  the 

Blackfeet  Indian  Reservation  of  MT 
Valdo,  Gerald  David,  Colorado  State 

University,  Pueblo  of  Acoma,  NM 
Vallie-Merriefield,  Pamela  Lynn, 

University  of  North  Dakota,  Turtle 

Mountain  Band  of  Chippewa  Indians 

of  North  Dakota 
Vargas,  Raquel  Ann,  University  of  Texas 

Medical  Branch-Galveston,  Choctaw 

Nation  of  Oklahoma 
Walker,  Jonathan  Bayless,  Oklahoma 

Christian  College,  Choctaw  Nation  of 

Oklahoma 
Wallace,  Kacey  Leann,  Oklahoma  State 

University  College  of  Osteopathic 

Medicine,  Choctaw  Nation  of 

Oklahoma 
Walton,  Amber  Nicole,  Washington 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Waquie,  Monica  Janet,  New  Mexico 

Highlands  University.  Pueblo  of 

Jemez.  NM 
Wartz,  Kaye  Ellen,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Watford.  Velma  Jean,  Pima  Community 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Watson,  Matthew  Mendioro,  Colimibia 

University  College  of  Physicians  & 

Surgeons,  Ottawa  Tribe  of  Oklahoma 
Wells,  Elmer  Bruce,  North  Dakota  State 

LIniversity,  Three  Affiliated  Tribes  of 

the  Ft.  Berthold  Reservation,  ND 
Weston-Traversie,  Mamie  Lee,  Nevada 

College  of  Pharmacy.  Cheyenne  River 

Sioux  Tribe  of  the  Cheyenne  River 

Reservation,  SD 
White.  Richard  Kalvin,  University  of 

Utah,  Navajo  Tribe  of  AZ,  NM,  &  UT 
White.  Ruth  Ellen,  Northern  Arizona 

Universitv.  Navajo  Tribe  of  AZ,  NM, 

&UT 
White,  Sidney  John,  Marquette 

University,  Oneida  Tribe  of 

Wisconsin 
White.  Tammy  Jean,  University  of 

Buffalo,  Seneca  Nation  of  New  York 


Whited,  Stephanie  Lynn,  University  of 

Southern  Mississippi,  Nenana  Native 

Association 
Whitehall,  Jeimifer  June,  University  of 

North  Dakota,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Whitehair,  Rosalita  Marie,  University  of 

New  Mexico-Albuquerque,  Navajo 

Tribe  of  AZ.NM.&UT 
Wilcox,  Amelia  Mae,  University  of 

Phoenix.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Wilkerson.  Thaddus  Donavan, 

University  of  New  Mexico- 
Albuquerque,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Willcuts,  Peggy  Sue,  South  Dakota  State 

University,  Rosebud  Sioux  Tribe  of 

the  Rosebud  Indian  Reservation,  SD 
Willeto,  Virginia,  University  of  New 

Mexico-Gallup,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Williams,  Alice,  Coconino  County 

Community  College,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Williams,  Rhonda  Lynette,  University  of 

New  Mexico- Albuquerque,  Navajo 

Tribe  of  AZ,NM,&UT 
Willman,  Peggy  Aim,  University  of 

Alaska,  Native  Village  of  Ambler 
Wilson,  Dena  Lynn,  University  of 

Washington  School  of  Medicine, 

Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  SD 
Wilson,  Ladonna  Jean,  Eastern 

Oklahoma  State  College,  Cherokee 

Nation,  Oklahoma 
Wilson,  Mackenzie  Paulette,  University 

of  Arizona  College  of  Pharmacy, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Wood,  Chad  Nathaniel,  University  of 

Utah  College  of  Medicine,  Cherokee 

Nation,  Oklahoma 
Woodin,  Angeline  Elizabeth,  Grand 

Valley  State  Univ.,  Little  Traverse  Bay 

Bands  of  Odawa  Indians  of  Michigan 
Woodruff,  Patience  M.,  University  of 

North  Dakota,  Rosebud  Sioux  Tribe  of 

the  Rosebud  Indian  Reservation,  SD 
Work,  Hugh  Edward,  University  of 

Oklahoma  Health  Sciences  Center, 

Choctaw  Nation  of  Oklahoma 
Wright,  Christy  Marie,  Arizona  State 

University,  Nenana  Native 

Association 
Yandell,  Seth  David,  University  of 

Texas  Medical  Branch-Galveston, 

Choctaw  Nation  of  Oklahoma 
Yazzie,  Abiegail  B.,  New  Mexico 

Highlands  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Yazzie,  Charisse  Lindsey,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Yazzie,  Irene,  Weber  State  University, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Yazzie,  Kelly  Colleen  Gateway 

Community  College,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
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Yazzie,  Maria,  University  of  New 

Mexico- Albuquerque.  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Yazzie,  Nazhone  Paul,  University  of 

Arizona  College  of  Medicine,  Navajo 

Tribe  of  AZ,NM.&UT 
Yazzie,  Sharon,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM. 

&UT 
Yazzie,  Timothy,  Midwestern 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Yazzie-Francisco,  Myra  Lynn,  Phoenix 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Yoe,  Carolyn  Mae,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Young,  Sawar  Chalutch,  University  of 

Washington,  Yurok  Tribe  of  the  Yurok 

Reservation.  California 
Zahne.  Janis  Ivy,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Zwaryck.  Shelby  Leona.  University  of 

Montana  School  of  Pharmacy. 


Chippewa-Creek  Indians  of  the  Rocky 

Boy's  Reservation,  MT 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Indian  Health  Service  Scholarship 
Branch,  Twinbrook  Metro  Plaza,  12300, 
Twinbrook  Parkway,  Suite  100. 
Rockville,  Maryland  20852.  Telephone: 
(301)  443-6197,  Fax:  (301)  443-6048. 

Dated:  April  16.2002. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General,  Director.  Indian 
Health  Senice. 

[FR  Doc.  02-9867  Filed  4-22-02;  8:45  ami 
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Activity 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  DHHS. 


ACTION:  Notice  of  Funding  Availability. 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  I. 
Targeted  Capacity  Expansion:  Meeting 
the  Mental  Health  Services  Seeds  of 
Older  Adults,  and  Part  II.  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary,-  Grants  and  Cooperative 
Agreements,  before  preparing  and 
submitting  an  application. 


Application  deadline 


Est  funds 
FY  2001 


Est  no  of 
awards 


Project 
period 


Targeted  Capacity  Expansion: 
of  Older  Adults. 


Meeting  the  (Cental  Health  Service  Needs    May  31,  2002  j    55.000,000 


10    3  years. 


The  actual  amount  available  for  the 
award  may  var\'.  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisor\'  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2.  1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
apphcations).  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from:  Knowledge  Exchange  Network. 
P.O.  Box  42490,  Washington,  DC  20015. 
800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  home  page:  http:// 
www.samhsa.gov. 


When  requesting  an  application  kit. 
the  applicant  must  specify-  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose 

The  Substance  Abuse  and  Mental 
Health  Services  Administration's 
(SAMHSA's).  Center  for  Mental  Health 
Services  (CMHS).  announces  the 
availability  of  Fiscal  Year  2002  funds  for 
increasing  service  capacity  for  older 
persons  with  priority  mental  health 
needs.  Grants  or  cooperative  agreements 
are  made  as  part  of  SAMSHSA/CMHS" 
'•Targeted  Capacity  Expansion"  (TCE) 
Program.  The  program  title  is  Mental 
Health  Services  for  Older  Adults. 

The  purpose  of  this  initiative  is  to 
increase  the  capacity  of  cities,  counties, 
and  tribal  governments  and  not-for- 
profit  direct  service  providers  to  provide 
intervention,  early  intervention,  and 
treatment  services  to  meet  emerging  and 
urgent  mental  health  needs  of  older 
persons.  In  tandem  with  the  direct 
provision  of  services  the  program 
provides  resources  for  communities  to 
build  and/or  expand  the  local  and 
regional  ser\'ice  system  infrastructure 


that  will  help  support  prevention,  early 
inter\ention.  and  treatment  ser\-ices 
having  a  strong  evidence  base. 

Group  I  Awards 

Targeted  Capacity  Expansion  Awards 
for  Meeting  the  Mental  Health  Ser\-ice 
Needs  of  Older  Adults  Up  to  nine 
awards  are  anticipated  for  Targeted 
Capacity  Expansion  grants  to  help 
communities  provide  direct  services 
and  to  build  the  necessary  infrastructure 
to  support  this  expanded  service 
provision  for  serving  the  diverse  mental 
health  needs  of  older  persons. 

Group  II  Award 

Targeted  Capacity  Expansion  Award 
for  National  Technical  Assistance 
Center  for  the  Mental  Health  Needs  of 
Older  Adults,  One  award  is  anticipated 
for  a  National  Technical  Assistance 
Center  focused  on  the  growing  diverse 
mental  health  needs  of  older  adults. 
This  national  resource  center  will 
engage  in  activities  to  synthesize  and 
disseminate  the  knowledge  base  for 
mental  health  outreach,  prevention, 
earlv  inter\'ention,  assessment  and 
treatment  ser\-ices  for  older  persons. 

Eligibility 

Eligibility  to  apply  for  Group  I 
Awards  will  be  limited  to  cities. 


19770 


Federal  Register/Vol.  67,  No.  78/Tuesday,  April  23,  2002/Notices 


counties,  and  tribal  governments  and 
their  agencies,  and  to  not-for-profit 
direct  service  providers.  Eligibility  to 
apply  for  Group  II  Award  includes  all 
entities  eligible  for  Group  I  Awards  with 
the  addition  of  private  or  public 
universities.  Interested  parties  who  do 
not  meet  these  criteria,  including  faith- 
based  organizations,  are  encouraged  to 
partner  with  an  agency  or  organization 
that  is  eligible  to  apply  as  the  lead 
agency. 

Availability  of  Funds 

It  is  estimated  that  a  total  of  $5 
million  will  be  available  to  support  the 
program  under  this  GFA  in  FY  2002. 
Actual  funding  levels  will  depend  on 
the  availability  of  funds.  $3.6  million 
will  be  dedicated  for  Group  I  Awards. 
No  more  than  $400,000  in  total  costs 
(direct  and  indirect)  will  be  awarded  per 
grant  per  year.  $1.4  million  will  be 
dedicated  for  the  Group  II  category. 
Annual  awards  will  be  made  subject  to 
the  continued  availability  of  funds  and 
progress  achieved  by  awardees. 

Period  of  Support 

Support  may  be  requested  for  a  period 
of  up  to  three  years  for  Group  I  and 
Group  II  awards  (in  three  budget  periods 
of  one  year  each). 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored  Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  may  be 
included  in  the  application  guidance 
materials. 

Catalog  of  Federal  Domestic  Assistance 
Number:  93.243. 

Program  Contact 

For  questions  concerning  program 
issues,  contact:  Betsy  McDonel  Herr, 
Ph.D.,  Social  Science  Analyst,  Center  for 
Mental  Health  Services,  SAMHSA, 
Room  llC-22.  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  594-2197. 
(301)  443-0541  (Fax).  E-mail: 
bmcdoneI@sainhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 


Hudak,  Officer.  Division  of  Grants 
Management,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Rockwall  II.  Room  630,  5515  Security 
Lane.  Rockville,  MD  20852.  (301)  443- 
9666.  E-Mail:  shudak@sambsa.gov. 

Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
state  and  local  health  officials  apprized 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Conmiunity-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition,  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2002  activity  listed  above  are 
subject  to  the  intergovernmental  review 


requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
reconmiendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  alter  the  60-day  cut-off. 

Dated:  April  18.  2002. 
Richard  Koponda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  02-9951  Filed  4-22-02;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Indian  Education  Programs; 
Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Office  of  Indian  Education 
Programs,  Interior. 

ACTION:  Notice  of  emergency  clearance 
and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  that  the  Bureau  of  Indian 
Affairs  received  an  emergency  clearance 
from  the  Office  of  Management  and 
Budget  for  enrollment  applications  for 
two  Bureau-operated  post  secondary 
schools:  Haskell  Indian  Nations 
University  and  Southwestern  Indian 
Polytechnic  Institute.  We  are  now 
preparing  a  regular  clearance  and 
requesting  comments  on  this 
information  collection. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  24,  2002. 
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ADDRESSES:  You  may  hand  deliver  or 
send  your  written  comments  to  Kenneth 
Whitehom,  Department  of  the  Interior, 
Office  of  Indian  Education  Programs, 
Branch  of  Planning,  MS  Room  3512 
MIB,  1849  C  Street,  NW,  Washington, 
DC  20240.  You  may  fax  your  written 
comments  to  (202)  208-3312. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Whitehom,  (202)  208-4976. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  under  25 
U.S.C.  2  and  9  and  209  DM  8. 

I.  Abstract 

The  Bureau  of  Indian  Affairs  (BIA)  is 
providing  the  admission  forms  for 
Haskell  Indian  Nations  University  and 
the  Southwestern  Indian  Polytechnic 
Institute  for  60-day  review  and 
comment  period.  These  admission 
forms  are  useful  in  determining  program 
eligibility  of  American  Indian  and 
Alaska  Native  students  for  educational 
services.  The  form  has  been  changed  to 
include  a  Paperwork  Reduction  Act  and 
Public  Burden  statements,  a  Privacy  Act 
statement,  and  an  Effects  of 
NonDisclosure  statement. 

These  forms  are  utilized  pursuant  to 
Blood  Quantum  Act,  Public  Law  99- 
228;  the  Snyder  Act,  Chapter  115, 
Public  Law  67-85;  and,  the  Indian 
Appropriations  of  the  48th  Congress, 
Chapter  180,  page  91,  For  Support  of 
Schools,  July  4, 1884. 

n.  Request  for  Comments 

The  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 


needed  to  review  instructions:  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection. 
They  also  will  become  a  matter  of 
public  record.  If  you  wish  to  have  your 
name  and/or  address  withheld,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  We  will 
honor  your  request  according  to  the 
requirements  of  the  law.  All  comments 
from  organizations  or  representatives 
will  be  available  for  review.  We  may 
withhold  comments  from  review  for 
other  reasons. 

All  written  comments  will  be 
available  for  public  inspection  in  Room 
3512  of  the  Main  Interior  Building,  1849 
C  Street,  NW,  Washington,  DC,  from 
7:45  a.m.  to  4:15  p.m.  EST,  Monday 
through  Friday,  excluding  legal 
holidays. 

We  will  not  request  nor  sponsor  a 
collection  of  information,  and  you  need 
not  respond  to  such  a  request,  if  there 
is  no  valid  Office  of  Management  and 
Budget  Control  Number. 

m.  Data 

Title:  Applications  for  Admission  to 
Haskell  Indian  Nations  University  and 
to  Southwestern  Indian  Polytechnic 
Institute. 

OMB  approval  number:  1076-0114. 

Type  of  Review:  Renewal. 

Description:  These  eligibility 
application  forms  are  mandatory  in 
determining  a  student's  eligibility  for 
educational  services.  This  collection  is 
at  no  cost  to  the  public. 

Total  Number  of  Respondents:  2.281 . 

Total  Number  of  Annual  responses: 
3,943. 

Total  Annual  Burden  hours:  2,214 
hours. 

Dated:  .\pri!  12.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  02-9906  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  431&-TS-P 


DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Information  Collections  Submitted  to 
the  Office  of  Management  and  Budget 
for  Approval  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  information  collection: 

request  for  comments, 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  sent  the  collection 
of  information  described  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  The  public  may  obtain 
copies  of  the  specific  information 
collection  requirements,  related 
guidelines  and  explanatory'  material  by 
contacting  the  Ser\-ice  Information 
Collection  Clearance  Officer  at  the 
address  provided  below. 
DATES:  We  will  consider  all  comments 
received  on  or  before  June  24.  2002 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  you  must  send  your 
comments  to  OMB  by  the  above 
referenced  date. 

ADDRESSES:  Send  your  comments  and 
suggestions  on  the  requirement  to 
Rebecca  A.  Mullin,  Ser\'ice  Information 
Collection  Clearance  Officer.  US,  Fish 
and  Wildlife  Service,  MS  222— ARLSQ. 
1849  C  Street,  NW,  Washington.  DC 
20240 

FOR  FURTHER  INFORMATION  CONTACT:  To 

receive  a  copy  of  the  information 
collection  request.  explanator\' 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  703/358-2287.  or 
electronically  to  rmuIlin®h\s.gov. 
SUPPLEMENTARY  INFORMATION:  The  OMB 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13),  require  that  interested  members  of 
the  public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeepmg  activities 
(see  5  CFR  1320.8(d)),  We  are  seeking  a 
renewal  of  clearance  from  the  OMB  to 
collect  information  in  conjunction  with 
the  Evaluation  Grants  Program  to  be 
conducted  under  the  North  American 
Wetlands  Conser\'ation  Act  (NAWCA) 
(Public  Law  101-233.  as  amended; 
December  13.  1989).  The  Act.  Section  19 
(Assessment  of  Progress  in  Wetlands 
Conservation),  requires  the  Secretary'  of 
the  Interior,  in  cooperation  with  the 
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North  American  Wetlands  Conservation 
Council,  to:  "*   *   *  1)  develop  and 
implement  a  strategy  to  assist  in  the 
implementation  of  this  Act  in 
conserving  the  full  complement  of 
North  American  wetlands  systems  and 
species  dependent  on  those  systems, 
that  incorporates  information  existing 
on  the  date  of  the  issuance  of  the 
strategy  in  final  form  on  types  of 
wetlands  habitats  and  species 
dependent  on  the  habitats;  and  2) 
develop  and  implement  procedures  to 
monitor  and  evaluate  the  effectiveness 
of  wetlands  conservation  projects 
completed  under  this  Act.'"  To  meet  this 
requirement,  we  are  continuing  the 
Evaluation  Grants  Program  initiative 
that  requires  selected  prospective 
grantees  to  submit  pre-proposals  and 
proposals  that  are  geared  specifically  to 
project  approaches  that  will  readily  - 
provide  data  for  monitoring  and 
evaluation  purposes.  Current  NAWCA 
projects  do  not.  and  cannot,  provide  the 
data  and  information  necessary  to  meet 
the  monitoring  and  evaluation 
requirements  of  Section  19.  We  have 
updated  supporting  evaluation  grants 
guidelines,  or  instructions,  that  will 
provide  the  basis  for  information 
collection  and  this  request.  We  also 
have  available  for  review  and  comment 
the  original  "Strategy  For  Implementing 
and  Evaluating  the  Effectiveness  of 
Wetland  Conservation  Projects 
Completed  Under  the  NAWCA"  (Sect. 
19,  part  1)  and  the  "NAWCA  Evaluation 
Grant  Proposal  Development  and 
Review"  outline  (Sect.  19,  part  2).  Both 
of  these  documents  are  approved  by  the 
NAWCA  Council  and  have  been  used  to 
develop  the  guidelines.  The  Service  is 
requesting  a  3-year  term  of  renewed 
approval  for  this  information  collection 
activity.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

We  invite  your  conmients  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected:  and. 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989  (NAWCA). 


Approval  Number:  1018-0104.  OMB 
approval  was  granted  September  30, 
1999, 

Service  Form  Number(s):  N/A. 

Description  and  Use:  The  North 
American  Waterfowl  Management  Plan 
(NAWMP),  first  signed  in  1986.  is  a 
tripartite  agreement  among  Canada. 
Mexico  and  the  United  States  to 
enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetland  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  public 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  for  wetland 
conservation  activities.  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  partially  fill  that  funding 
need.  The  purpose  of  NAWCA  is  to  use 
partnerships  to  promote  long-term 
conservation  of  North  American 
wetland  ecosystems  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildlife  that  depend  upon  such  habitat. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
wetlands  and  wetlands-associated 

habitat. 

As  well  as  providing  for  a  continuing 
and  stable  funding  base.  NAWCA 
establishes  an  administrative  body  made 
up  of  a  State  representative  from  each  of 
the  four  Flyways.  three  representatives 
from  wetlands  conservation 
organizations,  the  Secretary  of  the  Board 
of  the  National  Fish  and  Wildlife 
Foundation,  and  the  Director  of  the 
Service.  This  administrative  body,  the 
North  American  Wetlands  Conservation 
Council,  is  exempt  from  the  Federal 
Advisory  Committee  Act.  The  purpose 
of  the  Council  is  to  recommend 
wetlands  conservation  project  proposals 
to  the  Migratory  Bird  Conservation 
Commission  (MBCC)  for  hinding.  which 
it  does  three  times  annually. 

Subsection  (c)  of  Section  5  (Council 
Procedures)  provides  that  the  "*   *   * 
Council  shall  establish  practices  and 
procedures  for  the  carrying  out  of  its 
functions  under  subsections  (a)  and  (b) 
of  this  section  *  *   *,"  which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively  The  means  by  which  the 
Council  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (Division  of 
Bird  Habitat  Conservation)  within  the 
Service. 

Applications  from  partnerships 
competing  for  regular  grant  program 
funds  must  describe  in  substantial  detail 


project  locations  and  other 
characteristics  that  will  meet  standards 
established  by  the  Council  and 
requirements  of  NAWCA.  The 
Evaluation  Grants  Program  will  differ  in 
that  it  will  be  a  two-stage  process 
wherein  successful  applicants  will  have 
submitted  both  a  pre-proposal  and  a 
proposal.  Pre-proposals  are  intended  to 
allow  screening  such  that  only  the 
projects  that  have  the  greatest  potential 
for  contributing  to  the  evaluation 
program  will  be  continued  into  the 
proposal  stage.  The  Council 
Coordinator's  office  currently  publishes 
and  distributes  Standard  and  Small 
Grants  instructional  booklets  that  assist 
applicants  in  formulating  project 
proposals  for  Council  consideration. 
The  guidelines  for  the  grants  evaluation 
program,  to  be  contained  in  the  request 
for  proposal,  is  an  additional 
information  collection  instrument.  The 
guidelines  and  instructions  and  other 
instruments,  e.g.,  Federal  Register 
notices  on  request  for  proposals,  are  the 
basis  for  this  information  collection 
request  for  OMB  clearance.  Information 
collected  under  this  program  is  used  to 
respond  to  such  needs  as:  audits, 
program  plaiming  and  management, 
program  evaluation.  Government 
Performance  and  Results  Act  reporting. 
Standard  Form  424  (Application  For 
Federal  Assistance),  grant  agreements, 
budget  reports  and  justifications,  public 
and  private  requests  for  information, 
data  provided  to  other  programs  for 
databases  on  similar  programs. 
Congressional  inquiries  and  reports 
required  by  NAWCA,  etc.  In  the  case  of 
the  additional  Evaluation  Grants 
Program  guidelines,  the  request 
responds  also  to  the  statutory 
requirements  of  the  Act. 

In  summary,  information  collection 
under  this  program  is  required  to  obtain 
a  benefit,  i.e.,  a  cash  reimbursable  grant 
that  will  be  given  competitively  to 
selected  applicants  based  on  eligibility 
and  the  relative  value  of  their  projects 
to  contribute  to  meaningful  technical 
evaluation  of  the  success  of  the  grants 
programs.  The  information  collection  is 
subject  to  the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
We  intend  the  Evaluation  Grant  Program 
to  have  one  project  proposal 
submissions  window  per  year. 
Description  of  Respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 
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Estimated  Completion  Time:  We 
estimate  the  reporting  burden,  or  time 
involved  in  writing  project  submissions, 
to  be  8  hoiu"s  for  a  pre-proposal  and  40 
hours  for  a  proposal. 

Number  of  Respondents:  We  estimate 
that  30  pre-proposals  and  10  proposals 
will  be  submitted  each  year  for  the 
grants  evaluation  program. 

Dated:  April  3.  2002. 
Rebecca  Mullin, 

Information  Collection  Officer,  Fish  and 

Wildlife  Service. 

[FR  Doc.  02-9907  Filed  4-22-02:  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  ABC  change  of 
address  form  and  special  filing 
instructions  for  ABC  class  members: 
forms  1-855  and  M-426. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  June  24.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collections: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  ABC 
Change  of  Address  Form  and  Special 
Filing  Instructions  for  ABC  Class 
Members. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  1-855  and  M-426. 
Office  of  International  Affairs, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  mil  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  mandated  by 
the  American  Baptist  Churches  v. 
Thombough,  760  F.  Supp.  796  (N.D 
Cal.  1991)  and  will  be  used  by  class 
members  to  inform  the  INS  of  address 
changes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  30  minutes 
(.5)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henr\'  Building.  601  D 
Street,  NW.,  Washington,  DC  20530. 

Dated:  April  16,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Ser\-ice. 
|FR  Doc.  02-9826  Filed  4-22-02;  8:45  am) 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  alien  address 
report  card;  form  1-104, 

The  Department  of  Justice. 
Immigration  and  Naturalization  Sen'ice 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  lune  24.  2002 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  form  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses, 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Alien 
Address  Report  Card. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsonng  the 
collection:  Form  1-104.  Adjudications 
Division.  Immigration  and 
Naturalization  Ser\'ice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primar\-:  Individuals  and 
households.  The  information  on  this 
form  provides  the  Service  with  an 
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acceptable  manner  acquiring 
information  concerning  the  current 
addresses  and  other  information  from 
certain  classes  or  groups  of  aliens  who 
are  within  the  United  States. 

(5)  An  esimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  I  responses  at  5  minutes  (.083) 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  I  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Patrick  Henry  Building.  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  April  16.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Senice. 
(FR  Doc.  02-9821  Filed  4-22-02;  8:45  am) 
BILUNG  CODE  4410-1(MM 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  60-day  notice  of  information 
collection  under  review:  guarantee  of 
payment;  form  1-510 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  conunents  from  the 
public  and  afected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  June  24.  2002. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methpdology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Guarantee  of  Payment. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-510.  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  Form  1-510  is  executed 
upon  each  arrival  of  an  alien  crewman 
within  the  purview  of  Section  253  of  the 
immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  or 
respondents  and  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8  annual  burden  hours. 

If  vou  have  additional  conmients, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 


the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Patrick  Henry  Building.  601  D 
Street.  NW..  Suite  1600.  Washington, 
DC  20530. 

Dated:  April  16,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
|FR  Doc.  02-9822  Filed  4-22-02;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  60-day  notice  of  information 
collection  under  review;  petition  by 
entrepreneur  to  remove  conditions;  form 
1-829. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  June  24,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Petition  by  Entrepreneur  to  Remove 
Conditions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-829.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  a 
conditional  resident  alien  entrepreneur 
who  obtained  such  status  through  a 
qualifying  investment,  to  apply  to 
remove  conditions  on  his  or  her 
conditional  residence. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  responses  at  65  minutes 
(1.08)  per  response. 

(6)  .4n  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  216  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  cop  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  pleeise  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building.  Suite  1600, 
Washington,  DC  20530. 

Dated:  April  16.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  02-9823  Filed  4-17-02:  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-Day  notice  of  information 
collection  under  review;  change  of 
address  card;  form  1-697. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Papwerwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  June  24,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of . 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimated  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Change  of  Address  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-697.  adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  Service  uses  the 
information  to  update  an  applicant's 


address  in  the  Legalization  Automated 
Database.  The  countr\',  date  of  birth,  and 
registration  number  are  elements 
needed  to  identify  specific  applicants 
who  have  similar  names  and/or  don't 
provide  a  A-number,  registration 
number,  or  provide  a  wrong  A-number. 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Ser\-ice.  US.  Department 
of  Justice.  Room  4304.  425  I  Street,  NW  , 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building.  601  D 
Street,  NW.,  Suite  1600,  Washington. 
DC  20530. 

Dated:  April  16.  2000. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  i'nited  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc  02-9824  Filed  4-22-02;  8:45  am) 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  notice  of 
naturalization  oath  ceremony;  form  N- 
445. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
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public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  Jime  24,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assxmiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infbnnatioii 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Naturalization  Oath 
Ceremony. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-445.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  require  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  furnished 
on  this  form  refers  to  events  that  may 
have  occurred  since  the  applicant's 
initial  interview  and  prior  to  the 
administration  of  the  oath  of  allegiance. 
Several  months  may  elapse  between 
these  dates  and  the  information  that  is 
provided  assists  the  officer  to  make  and 
render  an  appropriate  decision  on  the 
application. 

l5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  650,000  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  53,950  annual  burden  hours. 

If  you  have  additional  conmients, 
suggestions,  or  need  a  copy  of  the 


proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington. 
DC  20530. 

Dated:  April  16,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  oflustice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-9825  Filed  4-22-02;  8:45  am) 

BILUNG  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corractiona 

Advisory  Board  Meeting 

Time  and  Date:  8:30  a.m.  to  4:30  p.m. 
on  Monday,  June  3,  2002  &  8:30  a.m.  to 
12  noon  on  Tuesday,  Jime  4,  2002. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue.  NW.,  Washington, 
DC  20009. 

Status:  Open. 

Matters  to  be  Considered:  Division 
reports:  NIC  Information  Center 
presentation  on  state  corrections  agency 
budget  cuts  in  Fiscal  Year  2002; 
discussion  on  Board  members'  travel; 
Quarterly  Report  by  Office  of  Justice 
Programs;  and  update  on  Interstate 
Compact  activities. 

FOR  MORE  INFORMATION  CONTACT:  Larry 
Solomon,  Deputy  Director,  202-307- 
3106,  ext.  44254. 

Morris  L.  Thigpen, 

Director. 

[FR  Doc.  02-9908  Filed  4-22-02;  8:45  am] 

BILUNG  COOE  4410-36-M 


DEPARTMENT  OF  UVBOR 

Office  of  Federal  Contract  Compliance 
Programs 

Notice  of  Reinstatement  of  Associated 
Grocers,  Inc. 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  Reinstatement. 
Associated  Grocers.  Inc. 

summary:  This  notice  advises  that 
Associated  Groc««,  Inc.,  has  been 
reinstated  as  an  eligible  bidder  on 
Federal  contracts  and  subcontracts.  For 
further  information,  contact  Charles  E. 
James,  Sr..  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance 
Programs.  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.,  Room 
C-3325.  Washington,  DC  20210  (202- 
693-0101). 

SUPPLEMENTARY  INFORMATION: 
Associated  Grocers,  Inc.,  Seattle, 
Washington,  is  as  of  this  date,  reinstated 
as  an  eligible  bidder  on  Federal 
contracts  and  subcontracts. 

Signed:  April  16,  2002,  Washington,  DC. 
Charles  E.  James,  Sr., 
Deputy  Assistant  Secretary. 
IFR  Doc.  02-9919  Filed  4-22-02;  8:45  am] 

■LUNO  COOE  MIO-CM-H 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-0196(2002)] 

Longshoring  and  Marine  Terminal 
Operations;  Extension  of  tiie  Office  of 
Management  and  Budget's  (0MB) 
Approval  of  information-Coliection 
(Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

summary:  OSHA  solicits  comment 
concerning  its  proposal  to  increase  the 
existing  burden-hour  estimates  for,  and 
to  extend  0MB  approval  of,  the 
information-collection  requirements  of 
the  Standard  on  Longshoring  (29  CFR 
part  1918)  and  Marine  Terminal 
Operations  (29  CFR  part  1917). '  The 
Standard  contains  requirements  related 


'  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  these  Standards,  the 
Agency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice,  OSHA  is  not  proposing 
to  revise  these  paperwork  requirements  in  any 
substantive  manner,  only  to  increase  the  burden 
hours  imposed  by  the  existing  paperwork 
requirements. 
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to  the  testing,  certification  and  marking 
of  specific  types  of  cargo  lifting 
appliances  and  associated  cargo 
handling  gear  and  other  cargo  handling 
equipment  such  as  conveyors  and 
industrial  trucks. 

DATES:  Submit  written  comments  on  or 
before  June  24,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0196(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Standard  on 
Longshoring  and  Marine  Terminals  is 
available  for  inspection  and  copying  in 
the  Docket  Office,  or  by  requesting  a 
copy  from  Theda  Kenney  at  (202)  693- 
2222,  or  Todd  Owen  at  (202)  693-2444. 
For  electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov,  and  select  'Information 
Collection  Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  containing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Standard  contains  a  number  of 
collections  of  information  which  are 
used  by  employers  to  ensure  that 
employees  are  informed  properly  about 
the  safety  and  health  hazards  associated 
with  marine  terminal  and  longshoring 
operations.  OSHA  uses  the  records 
developed  in  response  to  the  collection 
of  information  requirements  to  find  out 
if  the  employer  is  complying  adequately 
with  the  provisions  of  the  standards. 


n.  Special  Issues  for  Coininent 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of" 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  darity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

ni.  Proposed  Actions 

OSHA  is  proposing  to  increase  the 
existing  burden-hour  estimate,  and  to 
extend  0MB  approval  of.  the  collection- 
of-information  requirements  specified 
by  the  Standard  on  Longshoring  and 
Marine  Terminals.  The  Agency  is 
proposing  to  increase  the  current 
burden-hour  estimate  from  23,161  hours 
to  36,100  hours,  a  total  increase  of 
12,999  hours.  This  increase  was  a  result 
of  identifying  several  miscalculations  in 
the  previous  ICR. 

Ty^e  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Longshoring  (29  CFR  part  1918) 
and  Marine  Terminal  Operations  (29 
CFR  part  1917). 

OMB  Number:  1218-0196. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  government;  State,  local,  or 
tribal  governments. 

Number  of  Respondents:  748. 

Frequency  of  Recordkeeping:  "Varies 
(Initiallv:  Annuallv;  On  occasion; 
Monthly;  Weekly)" 

Average  Time  per  Response:  Varies 
from  two  minutes  (.03  hour)  to  8  hours. 

Total  Annual  Hours  Requested: 
36,160. 

Total  Annual  Costs  lOSrM}:  SO. 

IV.  Authority  and  Signature 

John  L.  Henshaw.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretar>'  of 
Labor's  Order  No.  3-2000  (62  FR 
50017). 


Signed  at  Washington,  DC,  on  April  18. 
2002 
John  L.  Henshaw, 

Assistant  Secretary-  of  Labor. 

IFR  Dor   02-9^22  Filed  4-22-02;  8:45  ami 

BILUNG  CODE  4S10— 2«— M 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

117th  Full  Meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Securitv  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  the  117th  open  meeting  of 
the  full  Advisory  Council  on  Employee 
and  Pension  Benefit  Plans  will  be  held 
Thursday.  May  9.  2002.  in  Room  S- 
2508,  U.S.  Department  of  Labor 
Building.  200  Constitution  Avenue.  NW, 
Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  2:00  p.m.  and  end  at 
approximately  3:30  p.m.,  is  to  consider 
the  items  listed  below: 

I.  Welcome  and  Introduction  and  Swearing  In 

of  New  Council  Members 

II.  Report  from  the  .Assistant  Secretary  of 

Labor  for  the  Pension  and  Welfare 
Benefits  .Administration  (PWB.A) 

A.  PWBA  Priorities  for  2002 

B.  Announcement  of  (Council  Chair  and 
Vice  Chair 

III.  Introduction  of  PWBA  Senior  Staff 

IV.  Summary  of  the  2001  Final  Reports  Made 

by  Council  Working  Groups 
\'  Dt'termination  of  Topics  to  Be  Addressed 
h\  Council  Working  Groups  for  2002 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topics  the  Council  may  wish  to 
study  for  the  year  concerning  ERISA  by 
submitting  20  copies  on  or  before  April 
28.  2002  to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council. 
U.S.  Department  of  Labor.  Suite  N- 
5677.  200  Constitution  Avenue,  NW. 
Washington,  DC  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  requests  to  the  Executive 
Secretary  or  telephone  (202)  693-8668 
Oral  presentations  will  be  limited  to  ten 
minutes,  time  permitting,  but  an 
extended  statement  may  be  submitted 
for  the  record.  Individuals  with 
disabilities,  who  need  special 
accomodations,  should  contact  Sharon 
Morrissey  by  April  28  at  the  address 
indicated. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testif>'ing  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 


19778 


Federal  Register/ Vol.  67.  No.  78 /Tuesday.  April  23,  2002 /Notices 


Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  28,  2002. 

Signed  at  Washington.  DC.  this  18th  day  of 
April.  2002. 
Ann  L.  Combs, 

Assistant  Secrntary:  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  02-9920  Filed  4-22-02;  8:45  am) 
BILLING  CODE  4510-29-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Guidelines  for  the  Supervisory  Review 
Committee 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  Interpretive  Ruling  and 
Policv  Statement  02-1.  "Supervisory 
Review  Committee"  (IRPS  02-1). 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-052)] 

NASA  Advisory  Council,  Space  Flight 
Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Flight 
Advisory  Committee  (SFAC). 

DATES:  Friday,  May  3,  2002  from  1:30 
p.m.  imtil  2:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  300  E  Street, 
SW.,  Room  MIC  7,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Susan  Y.  Edgington  (Stacey),  Code  M, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202/358-4519. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—Overview,  status  of  the  Office  of 
Space  Flight  programs.  It  is 
imperative  that  the  meeting  be  held 
on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 

Dated:  April  17.  2002. 
Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  02-9838  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  751<M)1-P 


SUMMARY:  This  policy  statement  amends 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  95-1  to  add  Regulatory 
Flexibility  Program  issues  to  the  list  of 
material  supervisory  determinations 
that  credit  unions  may  appeal  to 
NCUA's  Supervisory  Review 
Committee. 

DATES:  The  IRPS  is  effective  April  23, 
2002. 

ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chrisanthy  ].  Loizos,  Staff  Attorney,  at 

the  above  address,  or  telephone:  (703) 

518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  NCUA  Board  (Board)  adopted 
guidelines  that,  established  an 
independent  appellate  process  to  review 
material  supervisory  determinations, 
entitled  "Supervisory  Review 
Committee"  (IRPS  95-1).  60  FR  14795 
(March  20,  1995).  IRPS  95-1  created  a 
Supervisory  Review  Committee 
(Committee)  consisting  of  three  senior 
staff  members  to  hear  appeals  of 
material  supervisory  determinations. 
IRPS  95-1  defined  material  supervisory 
determinations  to  include 
determinations  on  composite  CAMEL 
ratings  of  3.  4  and  5,  all  component 
ratings  of  those  composite  ratings, 
significant  loan  classifications  and 
adequacy  of  loan  loss  reserves.  The 
Board  noted  in  the  preamble  to  IRPS 
95-1 ,  however,  that  it  would  consider 
expanding  the  disputes  covered  by  the 
Committee's  review  process  at  a  later 
date.  60  FR  14795,  14796  (March  20, 
1995). 

B.  Regulatory  Flexibility  Program 
Amendment 

On  November  15,  2001,  the  Board 
adopted  a  final  rule  that  established  the 
Regulatory  Flexibility  Program 
(RegFlex).  66  FR  58656  (November  23, 
2001).  Under  RegFlex,  credit  unions 
with  advanced  levels  of  net  worth  and 
consistently  strong  supervisory 
examination  ratings  are  exempt  from 
certain  NCUA  regulations,  in  whole  or 


in  part.  A  Regional  Director  may  revoke 
a  credit  union's  RegFlex  authority,  in 
whole  or  in  part,  by  giving  the  credit 
union  vjnritten  notice  of  the  Region's 
substantive  and  documented  safety  and 
soundness  reasons.  12  CFR  742.6.  The 
RegFlex  final  rule  provides  that  a  credit 
union  may  appeal  the  Regional 
Director's  determination  to  the 
Committee.  12  CFR  742.7.  This  IRPS 
amends  IRPS  95-1  by  including  RegFlex 
determinations  in  the  list  of  material 
supervisory  determinations  within  the 
Committee's  purview  and  the  special 
filing  time  frames  adopted  by  the  Board 
for  RegFlex  revocation  appeals. 

In  the  RegFlex  rule,  the  Board 
adopted  slightly  different  filing  time 
frames  for  RegFlex  revocation  appeals 
than  those  currently  in  IRPS  95-1. 
Unlike  the  Regional  Director's  decision 
to  revoke  RegFlex  authority,  the  other 
material  supervisory  determinations 
involve  an  intermediate  review  by  the 
Region  of  a  field  examiner's 
determination  before  appealing  to  the 
Committee.  A  credit  union  may  appeal 
the  Regional  Director's  decision  to 
revoke  RegFlex  authority  to  the 
Committee  within  60  day's  from  the  date 
of  the  determination.  12  CFR  742.7. 

Under  the  RegFlex  rule,  the  credit 
union  may  appeal  the  Committee's 
decision  to  the  Board  within  60  days 
from  the  date  the  Committee  issued  the 
decision.  12  CFR  742.7.  This  differs 
from  appeals  of  other  material 
supervisory  determinations  because 
either  the  credit  union  or  the  Region 
may  appeal  to  the  Board  within  30  days 
of  receipt  of  the  decision  by  the  parties. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  a  significant  economic  impact 
agency  rulemaking  may  have  on  a 
substantial  number  of  small  credit 
unions.  For  purposes  of  this  analysis, 
credit  unions  under  $1  million  in  assets 
are  considered  small  credit  unions. 

This  final  IRPS  expands  the  types  of 
material  supervisory  determinations 
that  credit  unions  may  appeal  to  the 
NCUA's  Supervisory  Review 
Committee.  This  final  IRPS  imposes  no 
additional  financial,  regulatory  or  other 
burden  on  credit  unions.  NCUA  has 
determined  and  certifies  that  this  final 
IRPS  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  credit 
unions.  Accordingly.  NCUA  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 
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Paperwork  Reduction  Act 

NCUA  has  determined  that  this  final 
IRPS  does  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  final 
IRPS  applies  to  all  credit  unions  that 
appeal  NCUA  material  supervisory 
determinations  before  the  NCUA 
Supervisory  Committee,  but  does  not 
have  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  final  IRPS  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

Assessment  of  Federal  Regulations  and 
Policies  on  Families 

NCUA  has  determined  that  this  final 
IRPS  will  not  affect  family  well-being 
within  the  meaning  of  Section  654  of 
the  Treasury  and  General  Government 
Appropriations  Act,  1999,  Pub.  L.  105- 
277, 112  Stat.  2681  (1998). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
APA.  5  U.S.C.  551.  The  Office  of 
Management  and  Budget  has 
determined  that  this  final  IRPS  is  not  a 
major  rule  for  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

By  the  National  Credit  Union 
Administration  Board  on  March  5.  2002. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  IRPS  02-1  amends 
IRPS  95-1  as  follows: 

Note:  The  following  ruling  will  not  appear 
in  the  Code  of  Federal  Regulations. 


1.  Authority:  Section  309  of  the  Riegle 
Community  Development  and  Regulatory 
Improvement  .Act  of  1994.  Public  Law  103- 
325. 

2.  Amend  the  third  paragraph  in 
subpart  A  to  read  as  follows: 

Material  supervisor^'  determinations 
are  limited  to:  (1)  Composite  CAMEL 
ratings  of  3,  4,  and  5  and  all  component 
ratings  of  those  composite  ratings:  (2) 
adequacy  of  loan  loss  reserve 
provisions;  (3)  loan  classifications  on 
loans  that  are  significant  as  determined 
by  the  appealing  credit  union;  and  (4) 
revocations  of  Regulatory  Flexibility 
Program  (RegFlex)  authority. 

3.  Add  a  new  paragraph  in  subpart  A, 
after  the  sixth  paragraph  to  read  as 
follows: 

If  a  Regional  Director  revokes  a  credit 
union's  RegFlex  authority,  in  whole  or 
in  part,  upon  written  notice  to  the  credit 
union,  the  credit  union  may  appeal  the 
revocation  to  the  Committee  within  60 
days  from  the  date  of  the  Region's 
determination.  The  RegFlex  revocation 
is  effective  as  soon  as  the  credit  union 
receives  the  notice  and  it  remains  in 
effect  pending  a  decision  from  the 
Conmiittee. 

4.  Add  the  following  sentence  to  the 
last  paragraph  in  subpart  A: 

If  a  RegFlex  revocation  is  the  basis  of 
the  appeal,  the  credit  union  may  appeal 
the  Committee's  decision  to  the  NCUA 
Board  within  60  days  from  the  date  the 
Committee  issued  its  decision. 

IFR  Doc.  02-9891  Filed  4-22-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  0MB  review  of 

information  collection  and  solicitation 

of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 


2.  The  title  of  the  information 
collection:  NRC  Form  536.  "Operator 
Licensing  Examination  Data". 

3.  The  form  number  if  applicable: 
NRC  Form  536. 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  All  holders  of  operating  licenses 
or  construction  permits  for  nuclear 
power  reactors, 

6.  An  estimate  of  the  number  of 
responses:  80. 

7.  The  estimated  number  of  annual 
respondents:  80. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  80. 

9.  An  indication  of  whether  Section 
3507ld).  Pub.  L.  104-13  applies:  N/A. 

10  Abstract:  NRC  is  requesting 
renewal  of  its  clearance  to  annually 
request  all  commercial  power  reactor 
licensees  and  applicants  for  an 
operating  license  to  voluntarily  send  to 
the  NRC:  (1)  Their  projected  number  of 
candidates  for  operator  licensing  initial 
examinations;  (2)  the  estimated  dates  of 
the  examinations;  (3)  information  on 
whether  the  examination  will  be  facility 
developed  or  NRC  developed;  and  (4) 
the  estimated  number  of  indiviiluals 
that  will  participate  in  the  Generic 
Fundamentals  Examination  (GFE)  for 
that  calendar  year.  Except  for  the  GFE, 
this  information  is  used  to  plan  budgets 
and  resources  in  regard  to  operator 
examination  scheduling  in  order  to  meet 
the  needs  of  the  nuclear  industr>'. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville.  MD 
20852.  0MB  clearance  requests  are 
available  at  the  NRC  World  Wide  Web 
site:  http://v^'wi%'.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  23,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 
Br\on  Allen,  Office  of  Information  and 

Regulatorv  Affairs  (3150-0131). 

NEOB-10'202,  Office  of  Management 

and  Budget,  Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087 

Tne  NRC  Clearance  Officer  is  Brenda 
lo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Mar\'land,  this  17th  day 
of  April  2002. 
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For  the  Nuclear  Regulatory  Commission. 
Brenda  lo.  Shelton. 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-9886  Filed  4-22-02;  8:45  am] 
BILUNG  COOe  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUIMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  100,  "Appendix 
A,  Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants'. 

3.  The  form  number  if  applicable:  N/ 
A. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  and  test  reactors 
constructed  and  licensed  in  accordance 
with  10  CFR  parts  50  and  52  and  the 
Atomic  Energy  Act  of  1954,  as  amended. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  and  licensees  for 
nuclear  power  and  test  reactors. 

6.  An  estimate  of  the  number  of 
responses:  3  (2  responses  -t-  1 
recordkeeper). 

7.  The  estimated  number  of  annual 
respondents:  1. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  9,000. 

9.  An  indication  of  whether  Section 
3507(dj.  Pub.'L.  204-13  applies:  N/A. 

10.  Abstract:  10  CFR  part  100, 
"Reactor  Site  Criteria,"  establishes 
approval  requirements  for  proposed 
sites  for  the  purpose  of  constructing  and 
operating  stationary  power  and  testing 


reactors  pursuant  to  the  provisions  of  10 
CFR  parts  50  or  52.  These  reactors  are 
required  to  be  sited,  designed, 
constructed,  and  maintained  to 
withstand  geologic  hazards,  such  as 
faulting,  seismic  hazards,  and  the 
maximum  credible  earthquake,  to 
protect  the  health  and  safety  of  the 
public  and  the  environment.  Non- 
seismic  siting  criteria  must  also  be 
evaluated.  Non-seismic  siting  criteria 
include  such  factors  as  population 
density,  the  proximity  of  man-related 
hazards,  and  site  atmospheric 
dispersion  characteristics.  NRC  uses  the 
information  required  by  10  CFR  part  100 
to  evaluate  whether  natural  phenomena 
and  potential  man-made  hazards  will  be 
appropriately  accounted  for  in  the 
design  of  nuclear  power  and  test 
reactors. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike.  Room  O-l  F23.  Rockville,  MD 
20852.  0MB  clearance  requests  are 
available  at  the  NRC  World  Wide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  23.  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information  and 
Regulatory  Affairs  (3150-0093), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233, 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  lo.  Shelton, 

.VflC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  02-9887  Filed  4-22-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-29654,  License  No.  49- 
26861-01,  EA-01-21 9] 

In  the  Matter  of  Centennial  Engineering 
&  Research,  inc.,  Sheridan,  WY;  Order 
Imposing  Civil  Monetary  Penalty 

I 

Centennial  Engineering  &  Research, 
Inc.  (Licensee)  is  the  holder  of  Materials 
License  No.  49-26861-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  on  January  22, 1987. 
The  last  amendment,  Amendment  No.  3, 
was  issued  June  8,  2001.  The  license 
authorizes  ihe  Licensee  to  possess  and 
use  portable  moisture/density  gauges 
containing  byproduct  material  in 
accordance  with  the  conditions 
specified  therein. 

n 

An  inspection  and  investigation  of  the 
Licensee's  activities  were  completed  in 
September  2001,  The  results  of  the 
inspection  and  investigation  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  December  3, 
2001.  The  Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
in  two  letters  dated  December  26,  2001. 
In  its  responses,  the  Licensee  admitted 
the  violations  that  were  the  basis  for  the 
civil  penalty,  but  disagreed  that  there 
was  any  willfulness  associated  with  the 
violations  and  requested  mitigation  of 
the  civil  penalty. 

ra 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argujnent  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined  that  violations 
cited  in  the  Notice  were  willful,  and 
that  the  civil  penalty  proposed  for  the 
violations  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $3,000  within  30  days  of  the  date 
of  this  Order,  in  accordance  with  NUREG/ 
BR-0254.  In  addition,  at  the  time  of  making 
the  payment,  the  licensee  shall'submit  a 


Federal  Register / Vol.  67,  No.  78 /Tuesday.  April  23,  2002 /Notices 


19781 


statement  indicating  when  and  by  what 
method  payment  was  made,  to  the  Director. 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville,  MD 
20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Enforcement 
Hearing"  and  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  IV,  611  Ryan  Plaza  Drive,  Suite 
400,  Arlington,  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
Whether  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustai'.ed. 

Dated  this  9th  day  of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Congel, 
Director.  Office  of  Enforcement. 

Appendix  to  Order  Imposing  Civil 
Penalty 

NRC  Evaluation  and  Conclusion  of 
Licensee's  Request  for  Mitigation  of  Civil 
Penalty 

On  December  3.  2001.  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  issued  for  violations  identified 
during  an  NRC  inspection  and  investigation. 


Centennial  Engineering  &  Research,  Inc.. 
(CER  or  Licensee)  responded  to  the  Notice  on 
December  26,  2001.  The  Licensee  admitted 
Violations  A  and  B,  but  denied  that  there  was 
any  willfulness  associated  with  the  violations 
and  requested  mitigation  of  the  civil  penalty. 
The  NRC's  evaluation  and  conclusion 
regarding  the  licensee's  response  are  as 
follows: 

Summary  of  Licensee's  Request  for  Mitigation 

The  Licensee  provided  three  bases  for 
mitigating  the  civil  penalty  in  its  December 
26,  2001  Answer  to  a  Notice  of  Violation: 

(1)  The  violations  created  no  actual  or 
potential  safety  consequences.  The  Licensee 
stated  that  the  portable  gauges  were  cared  for 
properly  at  all  times,  and  that  complying 
with  NRC  regulations  regarding  the  care  of 
byproduct  material  and  fully  protecting  the 
public  interest  is  an  extenuating 
circumstance. 

(2)  The  Licensee  now  believes  that 
willfulness  did  not  occur.  The  Licensee's 
radiation  safety  officer  intended  to  submit 
the  license  amendments  in  a  timely  manner, 
but  was  distracted  by  what  he  considered 
more  pressing  deadlines  associated  with  his 
other  responsibilities.  The  Licensee's 
radiation  safety  officer  admitted  to 
willfulness  under  "pointed  questioning  "  by 
NRC  investigators,  and  then  that  information 
was  used  against  CER. 

(3)  The  civil  penalty  was  not  applied 
consistently  in  that  Roetech,  LLC,  also 
should  be  fined  based  on  an  equal  level  of 
knowledge  regarding  amendment  submittal 
requirements  that  did  not  occur  on  a  timely 
basis.  The  Roetech  Radiation  Safety  Officer 
(RSO)  had  primary  responsibility  to  submit 
the  amendment  transferring  the  location  of 
the  gauges  and  authorizing  him  to  receive 
byproduct  material. 

NRC  Evaluation  of  Licensee's  Request  for 
Mitigation 

The  NRC's  evaluation  of  the  Licensee's 
three  arguments  follows: 

(1)  The  NRC  acknowledged  in  its  December 
3,  2001  letter  and  Notice  that  the  violations 
created  no  actual  or  potential  safety 
consequences.  This  factor  was  taken  into 
account  in  determining  the  severity  level  of 
the  violations.  Absent  willfulness,  the 
violations  would  have  been  classified  at 
Severity  Level  IV.  and  no  civil  penalty  would 
have  been  considered.  As  our  letter  stated, 
willfulness  resulted  in  these  violations  being 
classified  as  a  Severity  Level  III  problem. 

(2)  The  NRC  maintains  its  position  that 
there  was  willfulness  associated  with  the 
violations.  We  maintain  our  position  because 
the  radiation  safety  officer  acknowledged  that 
he  knew  what  was  required,  because  he  took 
no  action  to  comply  until  the  NRC  became 
involved,  because  he  stated  during  his  initial 
interviews  and  at  the  predecisiona! 
enforcement  conference  that  cost  was  a  factor 
in  his  procrastination  (implying  a  conscious 
decision  to  delay  action),  because  his  failure 
to  take  action  to  comply  continued  for 
several  months,  and  because  he  was 
reminded  during  this  period  that  he  was 
expected  to  take  action  to  comply. 

(3)  The  NRC  took  enforcement  action 
against  Roetech,  LLC,  based  on  its  failure  to 


obtain  an  NRC  license  before  taking 
possession  of  portable  gauges  containing 
byproduct  material.  However,  we  concluded 
that  the  Roetech  RSOs  failure  to  submit  the 
amendment  transferring  the  location  of  the 
gauging  device  and  authorizing  himself  to 
receive  byproduct  material  was  not  willful 
because  the  radiation  safety  officer  for  the 
company  believed  he  could  use  the  gauges 
under  CER's  license  as  long  as  he  was 
completmg  jobs  covered  by  a  contractual 
arrangement  with  CER  Following  NRC's 
enforcement  process.  Roetech  was  issued  a 
Severity  Level  IV  NOV  for  possession  of 
radioactive  material  without  a  license  NRC's 
policy  is  to  not  assess  a  Civil  Penalty  for 
violations  cited  a  Severity  Level  IV. 

\RC  Conclusion 

The  NRC  concludes  that  CER  has  not 
provided  a  sufficient  basis  for  mitigation  of 
the  proposed  civil  penalty.  Consequently,  the 
proposed  civil  penalty  in  the  amount  of 
S3. 000  should  be  imposed  by  Order. 

|FR  Doc  02-9889  Filed  4-22-02.  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
May  1.  2002.  Room  T-2B1.  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  May  1.  2002—1  p,m,  until 

the  conclusion  of  business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee, 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmem:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordmgs  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
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consultants,  and  staff.  Persons  desiring 
to  maice  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  Designated  Federal  Official,  Sam 
Duraiswamy  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule  that  may  have 
occurred. 

Dated:  April  16,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACMV. 

(FR  Doc.  02-9890  Filed  4-22-02;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting:  Nuclear 
Regulatory  Commission. 

Date:  Weeks  of  April  22,  29,  May  6, 
13,20,  27.2002. 

Place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

Status:  Public  and  Closed. 

Matters  To  Be  Considered 

Week  of  April  22.  2002 

There  are  no  meetings  scheduled  for 
theWeekof  April  22,  2002. 

Week  of  April  29,  2002— Tentative 

Tuesday,  April  30,  2002 

9:30  a.m.     Discussion  of 

Intergovernmental  Issues  (Closed — Ex. 

1) 
Wednesday.  May  1,  2002 

8:55  a.m.     Affirmation  Session  (Public 

Meeting)  (If  needed) 
9  a.m.    Briefing  on  Results  of  Agency 

Action  Review  Meeting — Reactors 

(Public  Meeting)  (Contact:  Robert 

Pascarelli,  301-415-1245) 

This  meeting  will  be  Webcast  live  at 
the  Web  address — wwh'. nrc.gov. 

Week  of  May  6.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Mav  6,  2002. 


Week  of  May  13.  2002— Tentative 

Thursday,  May  16,  2002 

9:25  a.m.     Affirmation  Session  (Public 

Meeting)  (If  needed) 
9:30  a.m.     Meeting  with  World 

Association  of  Nuclear  Operators 

(WANO)  (Public  Meeting) 

This  meeting  will  be  Webcast  live  at 
the  Web  address— mvw.nrc.gov. 
2  p.m.     Discussion  of 

Intragovernmental  Issues  (Closed — Ex. 

9) 
IVeeA:  of  May  20,  2002— Tentative 

There  are  no  meetings  scheduled  for 
theWeekofMay  20.  2002. 

Week  of  May  27,  2002— Tentative 

Tuesday.  May  28,  2002 

9:30  a.m.     Briefing  on  Nuclear  Material 
Licensee  Decommissioning  and 
Bankruptcy  Issues  (Public  Meeting) 
(Contact:  Larry  Camper,  301-415- 

7234) 

This  meeting  will  be  Webcast  live  at 
the  Web  address— www.nrc.gov. 

Wednesday,  May  29,  2002 

9:25  a.m.     Affirmation  Session  (Public 
Meeting)  (If  needed)  Briefing  on  the 
Status  of  New  Reactor  Licensing 
Activities  (Public  Meeting)  (Contact: 
Joseph  Williams,  301-415-1470) 

9:30  a.m. 
This  meeting  will  be  Webcast  live  at 

the  Web  address — www.nrc.gov. 


The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission.meeting 
schedule  electronically,  please  send  an 
electric  message  to  dkw@nrc.gov. 

Dated:  April  18,  2002. 
David  Louis  Gamberoni, 

Technical  Coordinator.  Office  of  the 

Secretary. 

[FR  Doc.  02-9983  Filed  4-19-02;  10:35  am) 
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*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
41.5-1651. 

Additional  Information 

By  a  vote  of  5-0  on  April  11  and  12, 
the  Conunission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
(a)  Pacific  Gas  &  Electric  Co.  (Diablo 
Canyon  Power  Plant,  Units  1  and  2), 
Docket  Nos.  50-275-LT,  50-323-LT,  (b) 
International  Uranium  (USA) 
Corporation  (White  Mesa  Uranium  Mill) 
Appeal  of  LBP-02-03  (MLA-10),  (c) 
Duke  Energy  Corp.  (McGuire  Nuclear 
Station.  Units  1  &  2;  Catawaba  Nuclear 
Station.  Units  1  &  2).  (d)  Private  Fuel 
Storage  (Independent  Spent  Fuel 
Storage  Installation)  Docket  No.  72-22- 
ISFSI;  Protective  Order  for  Documents 
Submitted  with  Skull  Valley  Band's 
Brief  in  Response  to  CLI-a2-08 
(Granting  Review  of  Environmental 
Justice  Ruling.  LBP-02-08).  and  (e)  Re- 
Affirmation  of  the  Final  Rule  on  Part 
35 — Medical  Use  of  Byproduct 
Material"  be  held  on  April  12,  and  on 
less  than  one  week's  notice  to  the 
public. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  For  0MB  Review; 
Comment  Request 

Upon  written  request,  copies  available  from: 
Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information 
Services,  Washington,  DC  20549. 

Extension  Rule  17a-13;  SEC  File  No. 
270-27;  0MB  Control  No.  3235-0035 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("0MB")  a  request  for  the  extension  of 
the  previously  approved  collection  of 
information  on  the  following  nde:  17 
CFR  240.17a-13  Quarterly  Security 
Counts  to  be  Made  by  Certain  Exchange 
Members,  Brokers,  and  Dealers. 

Rule  17a-13{b)  generally  requires  that 
at  least  once  each  calendar  quarter,  all 
registered  brokers  and  dealers 
physically  examine  and  count  all 
securities  held  and  account  for  all  other 
securities  not  in  their  possession,  but 
subject  to  the  broker-dealer's  control  or 
direction.  Any  discrepancies  between 
the  broker-dealer's  securities  count  and 
the  firm's  records  must  be  noted  and, 
within  seven  days,  the  vmaccounted  for 
difference  must  be  recorded  in  the 
firm's  records.  Rule  17a-13(c)  provides 
that  under  specified  conditions,  the 
securities  counts,  examination  and 
verification  of  the  broker-dealer's  entire 
list  of  securities  may  be  conducted  on 
a  cyclical  basis  rather  than  on  a  certain 
date.  Although  Rule  17a-13  does  not 
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require  filing  a  report  with  the 
Commission,  the  discrepancies  must  be 
reported  on  Form  X-1 7a-5  as  required 
by  Rule  17a-5.  Rule  17a-13  exempts 
broker-dealers  that  limit  their  business 
to  the  sale  and  redemption  of  securities 
of  registered  investment  companies  and 
interests  or  participation  in  an 
insurance  company  separate  account 
emd  those  who  solicit  accounts  for 
federally  insured  savings  and  loan 
associations,  provided  that  such  persons 
promptly  transmit  all  funds  and 
securities  and  hold  no  customer  funds 
and  securities. 

The  information  obtained  from  Rule 
17a-13  is  used  as  an  inventory  control 
device  to  monitor  a  hroker-dealer's 
ability  to  account  for  all  securities  held, 
in  transfer,  in  transit,  pledged,  loaned, 
borrowed,  deposited  or  otherwise 
subject  to  the  firm's  control  or  direction. 
Discrepancies  between  the  securities 
counts  and  the  broker-dealer's  records 
alert  the  Commission  and  the  Self- 
Regulatory  Organizations  ("SROs")  to 
those  firms  having  problems  in  their 
back  offices. 

Because  of  the  many  variations  in  the 
amount  of  securities  that  broker-dealers 
are  accountable  for,  it  is  difficult  to 
develop  a  meaningful  figure  for  the  cost 
of  compliance  with  Rule  17a-13. 
Approximately  91%  of  all  registered 
broker-dealers  are  subject  to  Rule  1 7a- 
13.  Accordingly,  approximately  6,579 
broker-dealers  have  obligations  under 
the  Rule,  and  the  average  time  it  would 
take  each  broker-dealer  to  comply  with 
the  Rule  is  100  hours  per  year,  for  a  total 
estimated  annualized  burden  of  657,900 
hours.  It  should  be  noted  that  a 
significant  number  of  firms  subject  to 
Rule  17a-13  have  minimal  obligations 
under  the  Rule  because  they  do  not  hold 
securities.  It  should  further  be  noted 
that  most  broker-dealers  would  engage 
in  the  activities  required  by  Rule  1 7a- 
13  even  if  they  were  not  required  to  do 
so. 

Security  counts  under  Rule  17a-13 
are  mandatory  for  broker-dealers.  If  a 
broker-dealer  has  security  discrepancies 
that  must  be  recorded  in  its  records, 
such  records  must  be  preserved  for  a 
period  of  no  less  than  three  years 
pursuant  to  Rule  17a-4(b)(l].  Rule  17a- 
1 3  does  not  assure  confidentiality  for 
security  discrepancy  records  and  reports 
on  Form  X-17a-5.i  Please  note  that  an 


agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Written  Comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202. 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  April  16,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretan' 

(FR  Doc.  02-9881  Filed  4-22-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45764;  File  No.  SR-Amex- 
2002-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Tiiereto  by 
the  American  Stock  Exchange  LLC  to 
Establish  Examination  Fees  on 
Member  Firms  for  Which  the  Amex  Is 
the  Designated  Examining  Authority 

April  16,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  February 
28,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  27,  2002,  the  Amex  amended 
the  proposal.^  The  Amex  again 
amended  the  proposal  on  April  4. 


'  The  records  required  by  Rule  17a-13  are 
available  only  to  the  examination  of  the 
Commission  staff,  state  securities  authorities  and 
the  SROs.  Subject  to  the  provisions  of  the  Freedom 
of  Information  Act,  5  U.S.C.  522,  and  the 
Commission's  rules  thereunder  (17  CFR 
200.80(b)(4)(iii)|.  the  Commission  does  not 
generally  publish  or  make  available  information 
contained  in  any  reports,  summaries,  analyses. 


letters,  or  memoranda  arising  out  of.  in  anticipation 
of.  or  in  connection  with  an  examination  or 
inspection  of  the  books  and  records  of  any  person 
or  any  other  investigation. 

>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

3  See  March  26.  2002  letter  from  Geraldine  M. 
Brindisi.  Vice  President  and  Corporate  Secretary. 
Amex  to  Nancy  Sanow.  Assistant  Director.  Division 
of  Market  Regulation  (  "Division").  SEC  and 
attachments  ('Amendment  No.  1").  Amendment 
No.  1  completely  replaces  and  supersedes  the 
original  proposal. 


2002."  The  Amex  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due.  fee.  or  other  charge  imposed  by 
the  Exchange  under  section 
19(b){3)(A)(ii)  of  the  Act.''  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  its 
Member  Fees  Schedule  to  impose 
quarterly  Examination  Fees  on  member 
firms  for  which  the  Amex  is  the 
Designated  Examining  Authority 
("DEA").  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission. 

n.  Self-Regulator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

For  each  member  firm  for  which  the 
Amex  serves  as  the  DEA  pursuant  to 
Rule  17d-l  under  the  Act.''  the  Amex 
proposes  to  charge  an  Examination  Fee 
of  S. 00040  per  dollar  of  gross  revenue, 
as  reported  in  the  firm's  FOCUS  Report 
(Form  X-17A-5  or  replacement  form). 
FOCUS  Reports  are  filed  either  quarterly 
or  annually.  This  fee  is  subject  to  a 
quarterly  minimum  fee  of  S750  for  firms 
that  engage  in  public  business  and  $250 


*  See  April  3.  2002  letter  from  Michael  Cavalier. 
.Associate  General  Counsel.  .\mex.  to  Nancy  Sanow. 
Assistant  Director,  Division,  SEC  and  attarhments 
(  "Amendment  No  2")  !n  .Amendment  .No  2,  the 
Amex  provided  additional  language  describing  the 
purpose  of  the  proposed  rule  change,  and  provided 
a  new  Exhibit  A  that  completely  replaces  and 
supersedes  the  previous  Exhibits  A  filed  with  the 
Commission  For  purposes  of  calculating  the  60-day 
abrogation  period,  the  Commission  considers  the 
abrogation  period  to  have  commenced  on  April  4. 
2002 

MS  U.S.C.  78s(b)(3)(A)(ii). 

»17CFR240.17d-l. 
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for  firms  that  do  not  engage  in  public 
business.  In  order  to  reduce  the 
potential  impact  on  member  firms  that 
operate  or  are  otherwise  affiliated  with 
other  entities  subject  to  the  fee.  the 
Exchange  will  impose  on  member  firms 
operating  additional  entities  (e.g., 
aflihated  broker-dealers)  50%  of  the 
TTiiniiniim  fees  for  each  additional 

entity. 

The  proposed  fee  is  intended  to 
permit  the  Exchange  to  recover  a 
portion  of  the  regulatory  expenses 
inciured  by  the  Exchange  in  its 
performance  of  its  DEA 
responsibilities.'  The  Amex  notes  that 
the  proposed  fee  is  comparable  to 
member  fees  imposed  by  the  Chicago 
Board  Options  Excliange  and  New  York 
Stock  Exchange  in  connection  with  the 
DEA  function  of  those  exchanges.' 

The  proposed  fees  will  be  designated 
"Examination  Fees"  under  the 
Exchange's  Member  Fees  Schedule, 
attached  as  Exhibit  A.  In  addition  to 
adding  the  Examination  Fees,  the 
Member  Fees  Schedule  has  been  revised 
to  include  member  fees  previously  filed 
with  the  Commission,  including:  (1) 
under  revised  Section  D  (Initiation 
Fees),  the  Qualifying  Membership 
Retesting  Fee,^  the  Regular  and  Options 
Principal  Special  Transfer  (Lease)  fee 
under  Article  VII,  Section  1(c)  of  the 
Exchange  Constitution;  ^°  and  (2)  all  fees 
under  revised  Section  III  (Membership 
Fees),  including  interim  member  fees," 
fees  for  Associate  Members  and  Off- 
Floor  traders. '2  and  Specialist  Fees." 
Former  Section  UI  (Permits),  which, 
with  the  exception  of  Limited  Trading 
Permit  fees,  included  fees  that  are  no 
longer  applicable  and  have  been 


'  The  fee  is  not  designed  to  generate  revenue. 
Telephone  conversation  between  Michael  Cavalier. 
Associate  General  Counsel,  Amex,  and  Joseph 
Morra.  Special  Counsel,  Division,  SEC,  April  15. 
2002.  The  Commission  expects  that  the  Amex  will 
monitor  the  fee  carefully,  and  should  the  Amex 
collect  more  than  is  necessary  to  offset  costs 
incurred  in  the  performance  of  its  DEA 
responsibilities,  the  Commission  expects  the  Amex 
to  adjust  the  fee. 

«  See  Securities  Exchange  Act  Release  Nos.  43144 
(August  10,  2000),  65  FR  50258  (August  17,  2000) 
(SR-CBOE-2000-24)  and  20843  (April  9,  1984).  49 
FR  15042  (April  16,  1984)  (SR-NYSE-84-7). 

"Securities  Exchange  Act  Release  No.  44286  (May 
9,  2001),  66  FR  27187  (May  16.  2001)  (SR-Amex- 
2001-22). 

'0  Securities  Exchange  Act  Release  Nos.  23823 
(November  18.  1986).  51  FR  42955  (November  26. 
1986)  (SR-Amex-86-28)  and  40426  (September  10. 
1998),  63  FR  49766  (September  17,  1988)  (SR- 
Amex-98-32). 

"Securities  Exchange  Act  Release  No.  43016 
(July  7.  2000),  65  FR  44552  (July  18.  2000)  (SR- 
Amex-2000-19). 

'-Securities  Exchange  Act  Release  No.  43279 
(September  11,  2000),  65  FR  56606  (September  19. 
2000)  (SR-Amex-2000-44). 

"  Securities  Exchange  .^ct  Release  No.  45725 
(April  10,  2002)  (SR-Amex-2002-8). 


deleted,  and  former  Section  IV  (Access 
Fees),  which  previously  included  only 
the  electronic  access  fee,  have  been 
consolidated  into  revised  Section  UI 
(Membership  Fees). 

2.  Statutory  Basis 

The  Exchange  beheves  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act "» in  general  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act  '^ 
in  particular  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Amex  members  and  issuers  and 
other  persons  using  the  Amex's 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveiiess  of  the 
Propoeed  Rule  Change  and  Timing  fior 
Conunission  Actiim 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act'^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder, '^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Amex.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.i« 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
2054^-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-10  and  should  be 
submitted  by  May  14,  2002. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Maisarat  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  02-9883  Filed  4-22-02;  8:45  am] 
BKUNQ  CODE  mO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReteaM  No.  34-45770;  File  No.  SR-CHX- 
2001-26] 

Self-Regulatory  Organizations;  Ordar 
Granting  Approval  of  Proposed  Rule 
Change  by  ttie  Chicago  Stock 
Exchange,  Incorporated  Relating  to 
Automatic  and  Manual  Execution 
Procedures 

April  17,  2002. 
I.  Introduction 

On  November  14,  2001,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  ^  and 
Rule  19b-4  thereunder,  ^  a  proposed 
rule  change  to  amend  its  rules  to  clarify 
a  specialist's  obligations  relating  to  the 
automatic  execution  of  orders  and 
provide  guidance  regarding  a 
specialist's  ability  to  switch  from 
automatic  to  manual  execution  mode. 
Notice  of  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  13,  2002.  ^  The 
Commission  received  no  comments 
with  respect  to  the  proposal.  This  order 
approves  the  proposed  rule  change. 


'M5  U.S.C.  78f(b). 
'5  15  U.S.C.  78f(b)(4). 
'»15U.S.C.  78s(b)(3)(A)(ii). 
'M7CFR240.19b-4(n(2). 
'•  See  note  4  supra. 


1917  CFR  200.30-3(aHt2). 
>  15  U.S.C.  78s(b)(l) 
M7CFR240.19b-4 

3  Securities  Exchange  Act  Release  No.  45410 
(February  6,  2002),  67  FR  6774. 
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n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  of  the  CHX  Rules, 
which  governs,  among  other  things, 
automatic  execution  of  market  and 
marketable  limit  orders.  The  proposed 
rule  change  is  intended  to  clarify  a 
specialist's  obligations  relating  to  the 
automatic  execution  of  orders  and  to 
provide  CHX  specialists  and  floor 
officials  with  additional  guidance 
regarding  the  ability  of  a  CHX  specialist 
to  switch  to  manual  execution  mode. 
The  two  rule  changes  are  summarized 
below. 

a.  Reduction  of  Minimum  Auto 
Execution  Threshold 

The  proposed  change  to  Article  XX, 
Rule  37(b),  which  governs  automatic 
execution  of  eligible  orders,  would 
reduce  the  minimum  auto  execution 
threshold  from  300  shares  to  100  shares. 
This  change  is  intended  to  reconcile  a 
specialist's  automatic  execution 
obligation  with  the  post-decimalization 
trading  environment.  The  Exchange 
represents  that,  given  the  scattering  of 
liquidity  over  multiple  price  points  and 
resulting  reduction  in  Best  Bid  or  Offer 
("BBO")  size,"  many  specialists  desire 
to  reduce  their  automatic  execution 
exposure  for  certain  issues  to  levels  that 
are  commensurate  with  reduced  BBO 
size.  In  order  to  preserve  consistency 
and  avoid  customer  confusion,  the 
proposed  rule  change  would  apply  to 
both  Dual  Trading  System  and  Nasdaq/ 
NM  issues.  Specialists  would  remain 
free  to  increase  their  auto  execution 
thresholds  to  larger  sizes  if  they  believe 
that  business/marketing  considerations 
so  demand.  The  Exchange  represents 
that,  in  fact,  a  number  of  CHX 
specialists  have  indicated  that  they 
would  reduce  their  auto  execution 
threshold  to  100  shares  only  in  very 
limited  instances. 

b.  Procedures  for  Floor  Official 
Approval  of  Manual  Execution  Mode 

The  Exchange  also  proposes  to  amend 
Article  XX,  Rule  37.  Interpretation  and 
Policy  .04,  which  governs  the 
procedures  by  which  specialists  are  to 
obtain  permission  to  switch  from 
automatic  execution  mode  to  manual 
execution  mode. 

The  proposed  amendment  to  the 
Interpretation  places  greater 
responsibility  on  the  specialist  firm 


"  The  Exchange  represent-s  that  average  size  at 
BBO  price  points  has  declined  significantly 
following  the  transition  to  decimal  pricing,  with 
approximate  size  reductions  of  67%  in  the  case  of 
Tape  A  issues  (securities  listed  on  the  NYSE).  37°<, 
for  Tape  B  issues  (securities  listed  on  the  Amex) 
abd  44%  for  Tape  O  issues  (securities  listed  on 
Nasdaq) 


seeking  to  shift  to  manual  execution 
mode.  Under  current  Interpretation  .04. 
a  specialist  firm  seeking  to  switch  from 
automatic  execution  mode  to  manual 
execution  mode  must  seek  the 
permission  of  two  floor  officials  before 
switching  to  manual  mode;  once  in 
manual  mode,  the  specialist  firm  must 
return  to  automatic  execution 
functionality  when  the  conditions  that 
caused  the  switch  to  manual  mode  are 
no  longer  present.  Specialists  also  must 
immediately  reinstate  the  automatic 
execution  functionality  when  the 
primary  market  quotes  accurately  reflect 
market  conditions. 

By  contrast,  under  the  proposed 
amendment  to  Interpretation  .04,  the 
specicilist  firm  is  required  to  secure  the 
permission  of  its  floor  super\'isor  to 
switch  to  manual  mode.  "To  permit  the 
specialist  to  remain  in  manual 
execution  mode,  the  floor  supervisor 
must  immediately  notifv-  and  secure  the 
approval  of  one  floor  official.  The 
permission  granted  by  the  floor  official 
to  operate  in  manual  execution  mode 
shall  be  in  effect  for  a  period  of  five 
minutes  only.  After  that  five  minute 
period,  the  specialist  firm's  floor 
supervisor  must  again  secure  the 
permission  of  the  floor  official  who 
granted  the  initial  permission  (and  if 
such  floor  official  is  not  available,  then 
from  another  floor  official)  to  allow  the 
specialist  firm  to  remain  in  manual 
execution  mode.  Documentation 
regarding  the  switch  to  manual  mode 
must  be  filed  with  the  CHX  Market 
Regulation  Department  before  the  next 
business  day's  opening. 

Finally,  the  proposed  rule  change 
reduces  the  time  period  in  which  a 
specialist  firm  may  remain  in  manual 
execution  mode  when  a  certain  analyst/ 
reporter's  report  is  broadcast  on  cable 
television,  pursuant  to  the  terms  and 
conditions  of  Interpretation  .04.  Under 
current  Interpretation  .04.  in  the  case  of 
such  a  cable  television  broadcast,  a 
specialist  may  switch  from  automatic  to 
manual  mode  without  floor  official 
approval,  and  may  remain  in  manual 
mode  for  no  more  than  ten  minutes.  The 
proposed  rule  change  reduces  outside 
limit  from  ten  to  five  minutes. 

The  Exchange  represents  that  it 
anticipates  that  the  proposed  rule 
change  will  promote  greater 
accountability  and  preclude  reliance  on 
manual  execution  mode  in  a  manner 
that  is  potentially  violative  of  CHX 
rules.  Specifically,  the  Exchange 
believes  that  reducing  the  automatic 
execution  threshold  from  300  to  100 
shares  will  reduce  the  likelihood  of  a 
specialist  firm  switching  from  automatic 
to  manual  mode  without  satisf>'ing  the 


criteria  in  Interpretation  .04.  ''  The 
Exchange  also  believes  that  the 
proposed  rule  change  will  assist  the 
Market  Regulation  Department  in 
determining  whether  violations  of  the 
Exchange's  rules  regarding  manual 
execution  mode  have  occurred. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b).  •' 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)"  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that 
reducing  the  size  threshold  for 
automatic  execution  from  300  to  100 
shares  will  likely  encourage  CHX 
specialists  to  remain  in  the  automatic 
execution  mode  for  longer  periods  of 
time  by  decreasing  their  risk  of  exposure 
to  larger  sized  orders.  This  in  turn 
should  enable  investors  to  take  greater 
advantage  of  the  benefits  of  automatic 
execution  with  respect  to  speed  and 
price  of  execution.  "  The  Commission 
notes  that,  under  the  proposed  rule 
change,  specialists  retain  the  ability  to 
increase  their  automatic  execution 
thresholds  to  a  larger  size  if  they  choose 
to  do  so. 

In  addition,  the  Commission  finds 
that  new  Interpretation  .04  promotes 
investor  protection  and  the  public 
interest  by  imposing  new  requirements 
on  specialists  seeking  to  switch  from 


^Telephone  conversation  bet\%een  Kathleen  M. 
Boege.  Associate  General  Counsel.  CHX  and  Gordon 
Fuller.  Counsel  to  the  Assistant  Director.  Division 
of  Market  Regulation  ("Division").  Commission 
(March  22.  2002). 

''IS  LJ.S.C  *8f(b).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 

"15U.S.C.  78f(b)(5). 

"In  the  MAX  Svstem.  the  largest  universe  of 
orders  that  are  eligible  for  price  improvement  are 
orders  subject  to  automatic  execution.  For  example. 
c:HX  Rule  37(h)  sets  forth  price  guarantees 
applicable  to  CHX's  .SuperMax  2000  system,  a 
voluntar)  automatic  execution  program  within  the 
^1.^X  System.  SuperMax  2000  must  be  enabled  on 
an  issue-bv-issue  basis  by  the  specialist,  and  these 
price  guarantees  apply  only  when  the  specialist  is 
in  automatic  execution  mode.  Telephone 
conversation  between  Kathleen  M  Boege.  .Associate 
General  Counsel.  CHX  and  Gordon  Fuller.  Counsel 
to  the  Assistant  Director.  Division,  Commission 
(March  22,  2002), 
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automatic  execution  to  manual  mode. 
The  Commission  notes  that,  in  cases  of 
breaking  news  stories  broadcast  on  cable 
television,  the  specialist  may  switch  to 
manual  mode  without  floor  official 
approval  as  under  the  previous  language 
of  the  Interpretation;  however,  the 
maximum  period  of  time  in  which  the 
specialist  may  remain  in  manual  mode 
without  floor  official  approval  has  been 
reduced  from  ten  minutes  to  five 
minutes.  The  Commission  also  notes 
that,  in  instances  other  than  a  cable 
news  broadcast,  the  specialist  must 
secure  the  permission  of  its  floor 
supervisor  to  switch  to  manual  mode: 
the  floor  supervisor  in  turn  must  obtain 
approval  from  one  floor  official  to 
permit  the  specialist  to  remain  in 
manual  mode.  It  is  significant  that  the 
specialist  may  remain  in  manual  mode 
for  only  five  minutes  without  the  floor 
supervisor  renewing  the  approval  of  the 
same  floor  official  (or  obtaining 
approval  of  another  floor  official  if  the 
first  official  is  not  available).  Finally, 
the  Commission  notes  that  new 
Interpretation  .04  requires  that 
documentation  regarding  the  switch  be 
filed  with  the  Market  Regulation 
Department  before  the  next  business 
day's  opening.  The  Commission 
believes  that  these  safeguards  will 
provide  greater  accountability  on  the 
part  of  specialists  when  they  switch 
from  automatic  execution  mode  to 
manual  execution  mode. 


rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  section  6(b)(5)  of  the  Act." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i"  that  the 
proposed  rule  change  (SR-CHX-2001- 
26)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secmtary. 
(PR  Doc.  02-9882  Filed  4-22-02;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC 
to  Establish  a  $.10  Surcharge  for  Non- 
Customer  Transactions  in  Ojstions  on 
Nasdaq  Biotech  Index®  iShares 

April  16,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 

ISE  Schedule  of  Fees 


("Act"),!  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  April  15, 
2002,  the  International  Securities 
Exchange  LLC  ("ISE"  or  'Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepcired  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish  a 
$.10  surcharge  for  non-customer 
transactions  in  options  on  Nasdaq 
Biotech  Index*  iShares. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 


Electronic  Market  Place 


Amount 


Billable  Unit 


Frequency 


Notes 


Execution  Fees. 


Surcharge  for  Options  on  Nasdaq  100  Index  Tracking 
Stock  s'"  and  the  Nasdaq  Biotecti  Index "  iSt^ares. 


$0.10    contract/side  Transaction 


Excludes  cus- 
tomers 


II.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 


forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  states  that  it  has 
entered  into  a  license  agreement  to  use 
various  trademarks  regarding  the 
Nasdaq  Biotech  Index®  in  connection 


with  its  trading  of  options  on  the 
Nasdaq-100  Index  Tracking  iShares®. 
The  purpose  of  this  proposed  rule 
change  is  to  adopt  a  fee  for  trading  in 
these  options  to  defray  the  licensing 
costs.  The  Exchange  believes  that 
charging  the  participants  that  trade  in 
options  on  this  instrument  is  the  most 
equitable  means  of  recovering  the  costs 
of  the  license.  However,  because 
competitive  pressures  in  the  industry  ^ 
have  resulted  in  the  waiver  of  all 
transaction  fees  for  customer 


^ISU.S.C.  78f(b)(5). 
'"ISU.S.C.  78s(b)(2l. 


'  17C:FR20O.3O-3(a)(12). 
'15U.S.C.  78s(b)(l). 


2  17CFR240.19b-4. 
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transactions,  the  Exchange  does  not 
propose  to  charge  this  additional  fee 
with  respect  to  customer  transactions. 
The  fee  will  be  charged  only  with 
respect  to  non-customer  transactions. 

(2)  Statutory'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4),''  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act  s  and 
Rule  19b-4(fi{2)  thereunder.**  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-ISE-2002-10  and  should  be 
submitted  by  May  14,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretar\-. 
(PR  Doc.  02-9884  Filed  4-22-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45762;  File  No.  SR-NASD- 
2002-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
Limit  Order  Protection  of  Securities 
Priced  in  Decimals 

April  16,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  10, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)^  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 


3  15  U.S.C.  78f(b). 

♦15  U.S.C.  78f(b)(4). 

MS  U.S.C.  78(s)(b)(3)(A){ii). 

•l7CFR240.19b-»(f)(2). 


'17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7  CFR  240.19b-4. 
M5  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(f)(6). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
September  30.  2002.  the  current  pilot 
price-improvement  standards  for 
decimalized  securities  contained  in 
NASD  Interpretative  Material  2110-2— 
Trading  Ahead  of  Customer  Limit  Order 
("Manning  Interpretation"  or 
"Interpretation").  Without  such  an 
extension  these  standards  would 
terminate  on  April  15.  2002.  Nasdaq 
does  not  propose  to  make  any 
substantive  changes  to  the  pilot:  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through 
September  30.  2002.  Nasdaq  requests 
that  the  Commission  waive  both  the  5- 
day  notice  and  30-day  pre-operative 
requirements  contained  in  Rule  19b- 
4(n(6)(iii)5  of  the  Act.  If  such  waivers 
are  granted  by  the  Commission,  Nasdaq 
will  implement  this  rule  change 
immediately 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD's  Maiming  Interpretation 
requires  NASD  member  firms  to  provide 
a  minimum  level  of  price  improvement 
to  incoming  orders  in  NMS  and 
SmallCap  seciu^ities  if  the  firm  chooses 
to  trade  as  principal  with  those 
incoming  orders  at  prices  superior  to 
customer  limit  orders  they  currently 
hold.  If  a  firm  fails  to  provide  the 
minimum  level  of  price  improvement  to 
the  incoming  order,  the  firm  must 
execute  its  held  customer  limit  orders 
Generally,  if  a  firm  fails  to  provide  the 
requisite  amount  of  price  improvement 
and  also  fails  to  execute  its  held 
customer  limit  orders,  it  is  in  violation 
of  the  Manning  Interpretation 


M7CFR240  19b-4(f)(6)(iii) 
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On  April  6,  2001.^  the  Commission 
approved,  on  a  pilot  basis,  Nasdaq's 
proposal  to  establish  the  following  price 
improvement  standards  whenever  a 
market  maker  wished  to  trade 
proprietarily  in  front  of  its  held 
customer  limit  orders  without  triggering 
an  obligation  to  also  execute  those 
orders: 

(1)  For  customer  limit  orders  priced  at 
or  inside  the  best  inside  market 
displayed  in  Nasdaq,  the  minimum 
amount  of  price  improvement  required 
is  $0.01;  and 

(2)  For  customer  limit  orders  priced 
outside  the  best  inside  market  displayed 
in  Nasdaq,  the  market  maker  must  price 
improve  the  incoming  order  by 
executing  the  incoming  order  at  a  price 
at  least  equal  to  the  next  superior 
minimum  quotation  increment  in 
Nasdaq  (currently  $0.01).^ 

Since  approval,  these  standards  have 
operated  on  a  pilot  basis  and  are 
currently  scheduled  to  terminate  on 
April  15,  2002.  After  consultation  with 
Commission  staff,  Nasdaq  seeks  an 
extension  of  its  current  Manning  pilot 
until  September  30,  2002.  Nasdaq 
believes  that  such  an  extension  provides 
for  an  appropriate  continuation  of  the 
current  Manning  price-improvement 
standard  while  the  Commission 
analyzes  the  issues  related  to  customer 
limit  order  protection  for  decimalized 
securities,  and  reviews  Nasdaq's 
separately  filed  rule  proposal  to  make 
this  pilot  permanent.^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act^  in  that  it  is  designed  to;  (1) 
Promote  just  and  equitable  principles  of 
trade;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


"  See  Securities  Exchange  .^ct  Release  No.  44165 
(April  6.  2001),  66  FR  19268  (April  13,  2001)  (order 
approving  proposed  rule  change  modihing  N.ASDs 
Interpretative  Material  2110-2  "  Trading  Ahead  of 
Customer  Limit  Order). 

'  Pursuant  to  the  terms  of  the  Decimals 
Implementation  Plan  for  the  Equities  and  Options 
Markets,  the  minimum  quotation  increment  for 
Nasdaq  securities  (both  National  Market  and 
SmallCap)  at  the  outset  of  decimal  pricing  is  SO  01 
As  such,  Nasdaq  displays  priced  quotations  to  two 
places  beyond  the  decimal  point  (to  the  penny). 
Quotations  submitted  to  Nasdaq  that  do  not  meet 
this  standard  are  rejected  by  Nasdaq  systems  See 
Securities  Exchange  Act  Release  No.  43876  (January 
23,  2001),  66  FR  8251  (January  30.  2001). 

»  See  SR-NASD  2002-10 

9  15  U,S.C.  78o-3(b)(6). 


system;  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  section  19(bK3)(A)  of  the 
Act '"  and  Rule  19b-4(f)(6) 
thereunder. ' '  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  the  Commission 
waive  both  the  5-day  notice  and  30-day 
pre-operative  requirements  contained  in 
Rule  19b-4(f)(6)'^  and  has  requested 
that  the  Commission  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  designate  the  proposal  to 
become  operative  immediately  because 
such  designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  continue 
uninterrupted  through  September  30, 
2002,  and  will  allow  Nasdaq  and  the 
Commission  to  analyze  the  issues 
related  to  customer  limit  order 
protection  in  a  decimal  environment. 
For  these  reasons,  the  Commission  finds 
good  cause  to  designate  that  the 
proposal  is  both  effective  and  operative 
upon  filing  with  the  Commission.'^ 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-54  and  should  be 
submitted  by  May  14,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-9855  Filed  4-22-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45761 ;  File  No.  SR-NASD- 
2002-53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
the  Operation  of  the  Short  Sale  Rule  In 
a  Decimals  Environment 

April  16,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  10, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 


">  15  U.S.C.  78s(b)(3)(A). 

"17CFR240.19b-^(f))6). 

"Id. 

'^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 


efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'*  17  CFR  200.30-3(a){12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 
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change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
bv  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,*  and  Rule  19b-4(f)(6)''  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
September  30.  2002,  the  penny  ($0.01) 
legal  short  sale  standard  contained  in 
NASD  Interpretative  Material  3350 
("IM-3350").  Without  such  an 
extension  this  standard  would  terminate 
on  April  15,  2002.  Nasdaq  does  not 
propose  to  make  any  substantive 
changes  to  the  pilot;  the  only  change  is 
an  extension  of  the  pilot's  expiration 
date  through  September  30.  2002. 
Nasdaq  requests  that  the  Commission 
waive  both  the  5-day  notice  and  30-day 
pre-operative  requirements  contained  in 
Rule  19b-4(f)(6)(iii)^'  of  the  Act.  If  such 
waivers  are  granted  by  the  Commission, 
Nasdaq  will  implement  this  rule  change 
immediately. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  2.  2001,  the  Commission 
approved,  on  a  one-year  pilot  basis 
ending  March  1,  2002, «  Nasdaq's 
proposal  to  establish  a  SO. 01  above  the 
bid  standard  for  legal  short  sales  in 
Nasdaq  National  Market  securities  as 
part  of  the  Decimals  Implementation 
Plan  for  the  Equities  and  Options 
Markets.  The  pilot  program  has  been 


continuously  extended  since  that  date 
and  is  currently  set  to  expire  on  April 
14,  2002."  Nasdaq  now  proposes  to 
extend,  through  September  30,  2002. 
that  pilot  program.  Extension  until 
September  30th.  will  allow  Nasdaq  and 
the  Commission  to  continue  to  evaluate 
the  impact  of  the  penny  short  sale  pilot 
and  thereafter  take  action  on  Nasdaq's 
separate  pending  proposal  to  make  the 
penny  short  sale  standard  permanent.** 
If  approved,  Nasdaq  would  continue 
during  the  pilot  period  to  require  NASD 
members  seeking  to  effect  "legal"  short 
sales  when  the  current  best  (inside)  bid 
displayed  by  Nasdaq  is  lower  than  the 
previous  bid.  to  execute  those  short 
sales  at  a  price  that  is  at  least  SO. 01 
above  the  current  inside  bid  in  that 
security.  Nasdaq  believes  that 
continuation  of  this  pilot  standard 
appropriately  takes  into  account  the 
important  investor  protections  provided 
by  the  short  sale  rule  and  the  ongoing 
relationship  of  the  valid  short  sale  price 
amount  to  the  minimum  quotation 
increment  of  the  Nasdaq  market 
(currently  also  SO.Ol). 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b){6)  of  the 
Act"  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade:  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities:  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
svstem:  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulator\'  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 


(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the  , 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  '"and  Rule  19b-4(f)(6) 
thereunder.' '  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  the  Commission 
waive  both  the  5-day  notice  and  30-day 
pre-operative  requirements  contained  in 
Rule  19b-4(f)(6)'-  and  has  requested 
that  the  Commission  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  waive  both  the  5-day 
notice  and  30-day  pre-operative 
requirements  because  the  extension  of 
the  pilot  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  continue 
uninterrupted  through  September  30. 
2002,  and  will  provide  Nasdaq  and  the 
Commission  with  an  opportunity  to 
evaluate  the  impact  of  the  penny  short 
sale  pilot.  For  these  reasons,  the 
Commission  finds  good  cause  to  waive 
both  the  5-day  notice  and  30-day  pre- 
operative requirements  ' ' 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


3 15  f.S.C.  78s(b)(3)(A). 
''17CFR240.19b--»(f)(6). 
-=■  17  CFR  240.19b-4(f)(6)(iii). 
^Securities  Exchange  Act  Release  No.  44030 
(March  2.  2001).  66  FR  14235  (March  9.  2001), 


'  Securities  Exchange  .^ct  Release  No.  45504 
(March  5,  2002),  67  FR  10948  (March  11,  2002). 
«  Spp  SR-NASD  2002-09, 
a  15  U.S.C,  78o-3(>)))6). 


■    1.^,  r.S.C.  78s(b)(3)(A). 
'M7CFR240.19b-»(n(6). 

'3  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rules  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(fl. 


19790 


Federal  Register /Vol.  67,  No.  78 /Tuesday,  April  23,  2002 /Notices 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-53  and  should  be 
submitted  by  May  14,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary: 
[FR  Doc.  02-9856  Filed  4-22-02:  8:45  ami 

BILLING  CODE  8010-41-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45760;  File  No.  SR-NASD- 
00-82] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  Nos.  1, 2, 3,  and  4 
Thereto  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to  the 
Assessment  of  Fees  for  Unit 
investment  Trusts  Included  in 
Nasdaq's  Mutual  Fund  Quotation 
Service 

.April  16,  2002. 

On  December  26,  2000.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"'),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NASD  Rule  7090,  "Mutual  Fund 
Quotation  Service"  ("MFQS")  to  assess 
fees  for  Unit  Investment  Trusts  ( "UITs") 
included  in  Nasdaq's  MFQS. 

The  proposed  rule  change  was 
published  for  conmient  in  the  Federal 
Register  on  February  20,  2001. '  The 
Commission  received  one  comment 
letter  regarding  the  proposed  rule 
change.*  Nasdaq  filed  Amendment  Nos. 
1,  2.  3,  and  4  to  the  proposal  on  June 


>M7  CFR  20O.30-3(a)(12). 

'15U.S.C.  78s(bKl) 

2  17CFR240  19b-4 

'  See  Securities  Exchange  Act  Release  No.  43915 
(February  1.  2001),  66  FR  10926. 

•  See  letter  from  Barry  E.  Simmons.  Associate 
Counsel,  Investment  Company  Institute  ("ICI"I.  to 
lonathan  G.  Katz,  Secretary.  Commission,  dated 
Match  13,  2001  CICl  letter"). 


18.  2001.^  June  26.  2001,6  July  2.  2001,'' 
and  Febmary  11.  2002,"  respectively. 
Amendment  Nos.  1,  2,  3,  and  4  to  the 
proposed  rule  change  were  published 
for  comment  in  the  Federal  Register  on 
March  11.  2002. ^  The  Commission 
received  no  comments  regarding  the 
amended  proposal.  This  order  approves 
the  proposed  rule  change,  as  amended. 

I.  Description  of  the  Proposal 

Nasdaq's  MFQS  collects  and 
disseminates  data  pertaining  to  the 
value  of  open-end  and  closed-end 
mutual  funds  and  UITs.  Specifically,  the 
MFQS  permits  funds  included  in  the 
MFQS  (or  pricing  agents  designated  by 
the  funds)  to  transmit  directly  to  Nasdaq 
pricing  information,  including 
information  about  a  fund's  net  asset 
value,  offer  price,  and  closing  market 
price.  The  MFQS  currently  disseminates 
valuation  data  for  over  11,000  funds. 

NASD  Rule  7090  currently  sets  forth 
the  fees  assessed  for  the  inclusion  of 
mutual  funds  in  the  MFQS.  Specifically, 
NASD  Rule  7090(a)  provides  for  the 
assessment  of  an  annual  fee  of  $400  per 
fund  authorized  for  the  News  Media 
Lists,  $275  per  fund  authorized  for  the 
Supplemental  List,  and  a  one-time 
application  processing  fee  of  $250  for 
each  new  fund  authorized  for  either  list. 

Nasdaq  proposes  to  amend  NASD 
Rule  7090(a)  to  provide  that  UITs 
included  in  the  MFQS  will  be  assessed 
an  annual  fee  of  $400  per  trust 
authorized  for  the  News  Media  Lists, 


■*  See  letter  from  Edward  S.  Knight,  Executive 
Vice  President  and  General  Counsel,  Nasdaq,  to 
Katherine  A  England.  Assistant  Director.  Division 
of  Marliet  Regulation  (  •Division"),  Commission, 
dated  |une  15.  2001  ("Amendment  No.  1"). 
Amendment  No.  1  revises  the  proposal  to:  (1) 
Establish  a  SI 50  fee  for  replacement  Unit 
Investment  Trusts  ("UITs");  and  (2)  respond  to  the 
ICI's  comments  by  adopting  the  ICI's  suggested 
requirements  for  a  replacement  UIT. 

''  See  letter  from  Edward  S.  Knight,  Vice  President 
and  General  Counsel,  Nasdaq,  to  Katherine  A. 
England.  .Assistant  Director,  Division.  Commission, 
dated  lune  25,  2001  ("Amendment  No.  2"). 
Amendment  No.  2  replaces  the  text  of  NASD  Rule 
7090  proposed  in  Amendment  No.  1  with  text 
designed  to  indicate  the  way  that  Amendment  No. 
1  revises  Nasdaq's  original  proposal  rather  than  the 
existing  text  of  NASD  Rule  7090. 

'  See  letter  from  Mary  M.  Dunbar,  Vice  President, 
Office  of  the  General  Counsel,  Nasdaq,  to  Katherine 
A  England.  .Assistant  Director,  Division, 
Commission,  dated  June  29,  2001  ("Amendment 
No  3")  Amendment  No.  3  replaces  the  proposed 
rule  text  provided  in  Amendment  No.  2  with  rule 
text  that  is  designed  to  indicate  more  clearly  the 
way  that  Amendment  No.  1  revises  the  text  of 
N.\SD  Rule  7090  as  amended  by  the  original 
proposal. 

»  See  letter  from  Jeffrey  S.  Davis.  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division,  Commission,  dated 
February  II.  2002  ("Amendment  No.  4"). 
Amendment  No  4  provides  a  more  detailed 
explanation  of  the  need  for  the  proposed  fees. 

■•  See  Securities  Exchange  Act  Release  No.  45500 
(March  11,  2002).  67  FR  10946. 


$275  per  trust  authorized  for  the 
Supplemental  List,  and  a  one-time 
application  processing  fee  of  $250  for 
each  new  trust  authorized.  In  addition, 
new  NASD  Rule  7090(h)  provides  that  if 
a  UIT  expires  by  its  own  terms  during 
an  annual  billing  period  and  is  replaced 
within  three  months  by  a  trust  that  is 
materially  similar  in  investment 
objective,  the  replacing  trust  shall  be 
charged  a  one-time  application  fee  of 
$150.  NASD  Rule  7090(b)  also  provides 
that  the  replacing  trust  shall  not  be 
charged  an  annual  fee  if  the  expiring 
trust  has  already  jsaid  an  annual  fee  for 
that  annual  billing  period.'" 

Nasdaq  states  that  the  application  fee 
supports  the  Fund  Operations  personnel 
who  are  required  to  review,  record,  and 
enter  each  fund  into  the  MFQS  for 
subsequent  dissemination  to  electronic 
or  print  subscribers.  Nasdaq  notes  that 
the  annual  fee  for  the  News  Media  Lists 
and  the  Supplemental  List  support  the 
NASD's  continuous  monitoring  of 
funds'  compliance  with  the  standards 
for  inclusion  in  the  MFQS,  for 
upgrading  the  technology  used  to  collect 
and  disseminate  the  MFQS,  and  for 
responding  to  requests  of  users  and 
subscribers  for  service  enhancements." 
In  addition,  Nasdaq  states  that  the 
NASD  maintains  a  staff  and  dedicated 
technology  to  produce  the  service.  ^^ 

n.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  regarding  the 
proposal."  The  commenter  generally 
supported  Nasdaq's  proposal  but 
recommended  a  technical  change  to  the 
proposed  rule  to  ensure  that  the  fee 
assessment  procedures  for  UITs  operate 
correctly.  Specifically,  the  commenter 
recommended  that  Nasdaq  eliminate  the 
requirement  in  proposed  NASD  Rule 
7090(b)  that  the  replacement  UIT  be 
similar  in  "share  class"  to  the  replacing 
UIT  because  UITs  do  not  issue  shares. 


10  As  originally  proposed,  NASD  Rule  7090(b) 
eliminated  the  one-time  application  fee  for  a 
replacing  trust  if  a  UIT  expired  during  an  annual 
billing  period  and  was  replaced  within  three 
months  by  a  trust  that  was  materially  similar  in 
share  class  and  trust  objective.  As  discussed  more 
fully  Iwlow,  Nasdaq  revised  its  definition  of  a 
replacing  trust  in  response  to  comments  from  the 
ICI.  See  Amendment  No.  1,  supra  note  5.  In 
addition,  Nasdaq  concluded  that  it  could  not  offer 
a  full  waiver  of  the  $250  application  processing  fee 
for  a  replacing  trust,  as  it  had  originally  proposed, 
because  the  number  of  UITs  that  potentially  would 
qualify  for  the  application  fee  waiver  was 
substantially  greater  than  Nasdaq  had  first 
anticipated.  Accordingly,  Nasdaq  revised  its 
proposal  to  impose  a  S150  application  processing 
fee  for  replacements  trusts.  The  $150  fee  is  a  partial 
waiver  of  the  standard  $250  application  processing 
fee.  See  Amendment  No.  1.  §upra  note  5. 

"  See  Amendment  No.  4.  supra  note  8. 

'2  See  Amendment  No.  4,  supra  note  8. 

'3  See  la  Letter,  supra  note  4. 
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nor  do  they  have  different  classes  of 
shares.  The  conunenter  also 
recommended  that  Nasdaq  revise 
proposed  NASD  Rule  7090(b)  to  state 
that  "[i]f  a  UIT  expires  by  its  owrn  terms 
during  an  annual  billing  period  and  is 
replaced  within  three  months  by  a  trust 
that  has  a  materially  similar  investment 
objective,  the  replacing  trust  shall  not  be 
charged  a  one-time  application  fee."^'' 

In  response  to  the  commenter's 
concerns,  Nasdaq  revised  its  proposal  to 
adopt  the  commenter's  suggested 
requirements  for  the  definition  of  a 
"materially  similar"  replacement 
trust,  i"^ 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association. ^^^  In  particular, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)i'  of  the 
Act,  which  requires  that  the  rules  of  a 
national  securities  association  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
association  operates  or  controls.  The 
Commission  notes  that  the  proposed 
annual  fees  for  UITs,  equal  to  S400  per 
trust  authorized  for  the  News  Media 
Lists  and  S275  per  trust  authorized  for 
the  Supplemental  List,  are  identical  to 
the  annual  fees  currently  assessed  for 
mutual  funds  included  in  the  MFQS."* 
Nasdaq  states  that  the  annual  fees 
support  the  NASD's  continuous 
monitoring  of  funds'  compliance  with 
the  standards  for  inclusion  in  the 
MFQS,  for  upgrading  the  technology 
used  to  collect  and  disseminate  the 
MFQS,  and  for  responding  to  requests  of 
users  and  subscribers  for  service 
enhancements.''' 

In  addition,  as  described  more  fully 
above,  if  a  UIT  expires  by  its  own  terms 
during  an  annual  billing  period  and  is 
replaced  within  three  months  by  a  trust 
that  is  materially  similar  in  investment 
objective,  the  replacing  trust  will  be 
charged  a  one-time  application  fee  of 
$150  rather  than  the  standard  $250 


'■•  Sep  ICI  Letter,  supra  note  4. 

'^Spp  Amendment  No.  1.  supra  note  5. 

"'In  approving  this  rule,  the  Commission  hns 
considered  its  impart  on  efficiency,  competition. 
and  capital  formation.  15  li.S.C.  78c(f) 

'-l.'ir.S.C:.  78o-3(b)(5). 

'"The  Commission  approved  these  aimual  fees 
for  mutual  funds  included  in  the  MFQ.S  in  2000. 
Spp  .Securities  Exchange  Act  Release  No.  42537 
(March  16.  2000).  65  FR  15678  (March  23.  2000) 
(order  approving  File  \o  SR-N.'\SD-99-77). 

'o  See  Amendment  No.  4.  supra  note  8. 


application  processing  fee.^"  Although 
Nasdaq  had  hoped  to  waive  the 
application  processing  fee  for 
replacement  UITs,  Nasdaq  concluded 
that  it  could  offer  only  a  $100  fee  waiver 
because  a  significant  number  of  UITs 
will  qualif}'  as  replacement  UITs  and 
because  replacement  UITs  will  require 
significant  processing  before  entr\'  in 
the  MFQS.^'  Nasdaq  notes  that  the 
application  fee  supports  the  Fund 
Operations  personnel  who  are  required 
to  review,  record,  and  enter  each  fund 
into  the  MFQS  for  subsequent 
dissemination  to  electronic  or  print 
subscribers.  ^2 

The  Commission  believes  that  the 
proposed  fees  will  support  the 
operations  of  the  MFQS  and  the 
inclusion  of  UITs  in  the  MFQS.  In 
addition,  the  Commission  believes  that 
the  proposed  fees  provide  for  the 
equitable  allocation  of  fees  among 
persons  using  the  MFQS  because  the 
fees  will  be  assessed  to  UITs  in 
proportion  to  their  usage  of  the  MFQS. 
Accordingly,  the  Commission  finds  that 
the  proposal  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  persons  using  a 
system  that  the  NASD  operates  and 
controls,  consistent  with  Section 
15A(b)(5). 

Finally,  as  discussed  more  fully 
above,  the  Commission  notes  that 
Nasdaq  revised  its  proposal  to  adopt  the 
commenter's  suggested  requirements  for 
the  definition  of  a  "materially  similar" 
replacement  trust. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,-'  that  the 
proposed  rule  change  (SR-NASD-00- 
82),  as  amended,  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  tn  delegated 
authority.-"* 

Margaret  H.  McFarland, 
Deput}  Secretan, . 

[FR  Doc.  02-98.57  Filed  4-22-02;  8;4.=i  am] 
BILLING  CODE  8010-01-P 


2"Sffe  .Amendment  No.  1,  supra  note  5. 
-'  See  Amendment  No.  4,  supra  note  8. 
^'See  Amendment  No.  4.  supra  note  8. 
"15U..S.C.  78s(b)(2). 
2M7CFR20O.3O-3(a)(12). 


DEPARTMENT  OF  STATE 

Bureau  of  Diplomatic  Security,  Office 
Foreign  Missions,  Diplomatic  Motor 
Vehicles 

[Public  Notice  3995] 

Notice  of  Information  Collection  Under 
Emergency  Review:  Department  of 
State,  Office  of  Foreign  Missions, 
Diplomatic  Motor  Vehicle  Office 
Applications  for  Registration  (Mission 
Vehicle),  Registration  (Personal 
Vehicle),  Title,  and  Replacement 
Plates;  Forms  DS-100,  DS-101,  DS- 
102  and  DS-104;  0MB  Collection 
Numtier  1405-0072 

action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995, 

Type  of  Request:  Emergency  Review. 

Originating  Office:  DS/OFM/\TC/V. 

Title  of  Information  Collection: 

Application  for  Registration  (Mission 
Vehicle). 

Application  for  Registration  (Personal 
Vehicle). 

Application  for  Title,  and 

Application  for  Replacement  Plates. 

Frequency:  As  often  as  is  necessary  to 
register  vehicles,  issue  titles  and  issue 
license  plates. 

Form  Sumbers:  DS-100.  DS-101,  DS- 
102  &  DS-104. 

Respondents:  Foreign  mission 
personnel  assigned  to  the  United  States: 
diplomatic  agents,  consular  officers, 
administrative  and  technical  staff, 
specified  official  representatives  of 
foreign  governments  to  international 
organizations,  and  their  dependents. 

Estimated  Number  of  Respondents: 
18.488. 

Average  Hours  Per  Response:  .5  hours 
(30  minutes). 

Total  Estimated  Burden:  9,244. 

The  proposed  information  collection 
is  published  to  obtain  .comments  from 
the  public  and  affected  agencies, 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  April  15,  2002.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20530. 
who  may  be  reached  on  202-395-3897. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
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undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  60  days  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register.  The  agency 
requests  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected, 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Attn:  Jacqueline  D. 
Robinson,  U.S.  Department  of  State, 
Office  of  Foreign  Missions,  State  Annex 
33.  Room  218,  Washington.  DC  20008, 
who  may  be  reached  on  (202)  895-3500. 

Dated:  March  7.  2002. 
Theodore  Strickler, 

Deputy  Assistant  Secretary.  Bureau  of 
Diplomatic  Security.  Office  of  Foreign 
Missions,  Department  of  State 
IFR  Doc.  02-9928  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  471&-43-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-12032] 

Guidelines  for  Assessing  Merchant 
Mariners  ttirough  Demonstrations  of 
Proficiency  in  Medical  First  Aid 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  The  Coast  Guard  announces 
the  availability  of,  and  seeks  public 
comments  on,  the  national  performance 
measures  proposed  here  for  use  as 
guidelines  when  mariners  demonstrate 
their  proficiency  in  Medical  First  Aid. 
These  measures  were  developed  from 
recommendations  and  input  provided 
by  the  Merchant  Marine  Personnel 
Advisory  Committee  (MERPAC). 


dates:  Conunents  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  June  24.  2002. 

ADDRESSES:  Please  identify  your 
comments  and  related  material  by  the 
docket  number  of  this  notice  [USCG 
2002-12032).  Then,  to  make  sure  they 
enter  the  docket  just  once,  submit  them 
bv  just  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

In  choosing  among  these  means, 
please  give  due  regard  to  the  recent 
difficulties  with  delivery  of  mail  by  the 
U.S.  Postal  Service  to  Federal  facilities. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Notice.  Comments  and  related  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  Notice, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
h  ttp://dms. dot.gov. 

The  measures  proposed  here  are  also 
available  from  Mr.  Mark  Gould, 
Maritime  Personnel  Qualifications 
Division,  Office  of  Operating  and 
Environmental  Standards.  Commandant 
(G-MSO-1),  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-0229, 
or  e-mail  address 
mgould@comdt.uscg.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  Notice  or  on  the 
national  performance  measures 
proposed  here,  e-mail  or  call  Mr.  Gould 
where  indicated  under  ADDRESSES.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard.  Chief.  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 


What  Action  Is  the  Coast  Guard 
Taking? 

Section  A-VI/4-1  of  the  Code 
accompanying  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers  (STCW).  1978.  as  amended  in 
1995,  articulates  qualifications  for 
ensuring  merchant  mariners'  attaining 
the  minimum  standard  of  competence 
through  demonstrations  of  their 
proficiency  in  Medical  First  Aid.  The 
Coast  Guard  tasked  MERPAC  with 
referring  to  the  Section,  modifying  and 
specifying  it  as  it  deemed  necessary, 
and  recommending  national 
performance  measures.  The  Coast  Guard 
has  reviewed  the  measures 
recommended  by  MERPAC  and  has 
developed  a  final  set  that  we  are 
proposing  here  for  use  as  guidelines  for 
assessing  that  proficiency. 

The  guidelines  are  set  up  as  follows: 
First  we  set  forth  the  Competency 
within  the  STCW  a  mariner  must 
demonstrate  to  meet  the  STCW  section. 
Next  we  give  a  series  of  examples  of 
Performance  Conditions,  a  set  of 
Performance  Behaviors  for  each 
Performance  Condition,  and  a  set  of 
Performance  Standards  for  each 
Performance  Behavior. 

For  example,  if  the  Competency  to 
demonstrate  is:  "Apply  immediate  first 
aid  in  the  event  of  accident  or  illness  on 
board,"  a  Performance  Condition  for 
that  Competency  demonstrating 
knowledge,  understanding,  and 
proficiency  is:  In  a  graded  practical 
exercise,  given  a  simulated  non-critical 
patient,  *  *  * 

A  Performance  Behavior  for  that 
Condition  is:  *  *  *  the  candidate  will 
perform  an  initial  assessment  (primary 
survey). 

A  Performance  Standard  for  that 
Behavior  is:  The  candidate  correctly 
assesses  and  treats,  within  1  minute, 
life-threatening  conditions,  including: 
level  of  responsiveness;  breathing; 
circulation;  and  severe  bleeding. 

If  the  mariner  properly  meets  all  of 
the  Performance  Standards,  he  or  she 
passes  the  practical  demonstration,  If  he 
or  she  fails  to  properly  carry  out  any  of 
the  Standards,  he  or  she  fails  it. 

Why  is  the  Coast  Guard  Taking  This 
Action? 

The  Coast  Guard  is  taking  this  action 
to  comply  with  STCW,  as  amended  in 
1995  and  incorporated  into  domestic 
regulations  at  46  CFR  parts  10, 12,  and 
15  in  1997.  Guidance  from  the 
International  Maritime  Organization  on 
shipboard  assessments  of  proficiency 
suggests  that  Parties  develop  standards 
and  measures  of  performance  for 
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practical  tests  as  part  of  their  programs 
for  training  and  assessing  seafarers. 

How  May  I  Participate  in  This  Action? 

You  may  participate  in  this  action  by 
submitting  comments  and  related 
material  on  the  national  performance 
measures  proposed  here.  (Although  the 
Coast  Guard  does  not  seek  public 
comment  on  the  measures 
recommended  by  MERPAC,  as  distinct 
from  the  measures  proposed  here,  those 
measures  are  available  on  the  Internet  at 
the  home  page  of  MERPAC,  http:// 
wH'w-.uscg.mil/hq/g-m/acivisory/merpac/ 
merpac.htm).  These  measures  are 
available  on  the  Internet  at  http:// 
dms.dot.gov,  under  this  docket  number 
[USCG  2002-12032).  They  are  also 
available  from  Mr.  Gould  where 
indicated  under  ADDRESSES.  If  you 
submit  written  comments  please 
include — 

•  Your  name  and  address; 

•  The  docket  number  for  this  Notice 
[USCG  2002-12032]; 

•  The  specific  section  of  the 
performance  measures  to  which  each 
comment  applies;  and 

•  The  reason  for  each  comment. 

You  may  mail,  deliver,  fax,  or 
electronically  submit  your  comments 
and  related  material  to  the  Docket 
Management  Facility,  using  an  address 
or  fax  number  listed  in  ADDRESSES. 
Please  do  not  submit  the  same  comment 
or  material  more  than  once.  If  you  mail 
or  deliver  your  comments  and  material, 
they  must  be  on  8''2-by-ll-inch  paper, 
and  the  quality  of  the  copy  should  be 
clear  enough  for  copying  and  scanning. 
If  you  mail  your  comments  and  material 
and  would  like  to  know  whether  the 
Docket  Management  Facility  received 
them,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
cind  material  received  during  the  60-day 
comment  period. 

Once  we  have  considered  all 
comments  and  related  material,  we  will 
publish  a  final  version  of  the  national 
performance  measures  for  use  as 
guidelines  by  the  general  public. 
Individuals  and  institutions  assessing 
the  competence  of  mariners  may  refine 
the  final  version  of  these  measures  and 
develop  innovative  alternatives.  If  you 
vary  from  the  final  version  of  these 
measures,  however,  you  must  submit 
your  alternative  to  the  National 
Maritime  Center  for  approval  by  the 
Coast  Guard  under  46  CFR  10.303(e) 
before  you  use  it  as  part  of  an  approved 
course  or  training  program. 


Dated:  April  2.  2002. 
Howard  L.  Hime. 

Acting  Director  of  Standards.  Marine  Safety. 
Security  and  Environmental  Protection. 
[FR  Doc.  02-9833  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[[docket  No.  FAA-2001-8994] 

Proposed  Advisory  Circular  (AC)  No. 
21.101-1  Change  1,  Advisory  Material 
for  the  Establishment  of  the 
Certification  Basis  of  Changed 
Aeronautical  Products 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availabilitv  of  and  request  for  comments 
on  Draft  Advisory  Circular  (AC)  21.101- 
1  Change  1, dated  April  3.  2002, 
Advisory  Material  for  the  Establishment 
of  the  Certification  Basis  of  Changed 
Aeronautical  Products.  This  AC 
provides  guidance  for  establishing  the 
certification  basis  for  changes  made  to 
aeronautical  products.  The  FAA  has 
issued  a  final  rule.  Type  Certification 
Procedures  for  Changed  Products,  that 
amends  the  procedural  regulations  for 
the  certification  of  changes  made  to  type 
certification  of  aeronautical  products. 
These  amendments  affect  changes 
accomplished  through  either  an 
amended  type  certificate  or  a 
supplemental  type  certificate.  This 
proposal  AC  provides  guidance  for 
determining  compliance  with  those 
amended  procedural  regulations  for  the 
certification  of  all  aircraft,  aircraft 
engines,  and  propellers. 
DATES:  Comments  must  be  received  on 
or  before  June  5,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  St.,  SW.. 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  at  the 
beginning  of  your  conunents.  and  you 
should  submit  two  copies  of  your 
comments. 

You  may  also  submit  comments 
through  the  Internet  to  http://dms/ 
dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  AC  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  at  the  Department  of 
Transportation  building  at  the  address 


above.  Also,  you  may  review  public 
dockets  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Petersen.  Certification 
Procedures  Branch.  AIR-110.  Aircraft 
Engineering  Division.  Aircraft 
Certification  Ser\ice.  Federal  Aviation 
Administration,  800  Independence 
Ave..  SW.,  Washington,  DC  20591: 
telephone  number:  (202)  267-9583.  fax 
(202) 278-5340. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  you  to  participate  in 
this  action  by  submitting  written  data, 
views,  or  arguments.  In  your  comments, 
identif>'  AC  21-101-1  Change  1. 
Advisory  Material  for  the  Establishment 
of  the  Certification  Basis  of  Changed 
Aeronautical  Products,  and  the 
regulatory  docket  number  specified 
previously.  Submit  them  in  duplicate  to 
the  DOT  Rules  Docket  address  specified 
above. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments  before  issuing  the  final 
AC.  The  docket  is  available  for  public 
inspection  before  and  after  the 
comments  closing  date. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
document  from  the  Internet  by  taking 
the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  [http:/ /dms  dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search.  " 

(3)  On  the  next  page,  which  contains 
the  docket  summan'  information,  click 
on  the  item  vou  want  to  see. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  http://\\'H'w.  faa.gov/avr/ 
arm/nprm/htm  or  the  Federal  Register's 
web  page  at  http://wv^i\. access. gpo.gov/ 
su_docs/aces/aces/l  40.html 

Background 

Final  Rule 

On  June  7,  2000.  the  Type 
Certification  Procedures  for  Changed 
Products  final  rule  (65  FR  36244.  June 
7,  2000)  became  effective.  The  FAA 
established  a  mandator)-  compliance 
date  of  December  10,  2001,  for  transport 
category  airplanes  and  restricted 
category  airplanes  that  have  been 
certificated  using  transport  category 
standards;  and  a  date  of  December  9, 
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2002,  for  all  other  category'  aircraft, 
engines,  and  propellers.  The  rule 
requires,  among  other  things,  that  an 
applicant  for  a  change  to  a  type 
certificate  must  show  the  changed 
product  complies  with  the  certification 
requirements  in  effect  on  the  date  of 
application.  (14  CFR  21.101(a)).  The 
rule  also  states  the  applicant  may  show 
the  changed  product  complies  with  an 
earlier  amendment  of  a  regulation  if  the 
Administrator  determines  the  change  is 
"not-significant."  (14  CFR  21.101(b)(1)). 
Specifically,  determining  the 
appropriate  certification  basis  for  each 
design  change  requires  an  assessment 
against  the  automatic  criteria  of 
"significant"  as  stated  in  the  rule, 
coupled  with  the  Administrators 
discretionary  right  to  consider  the 
extent  of  the  changes  and  related 
revisions  to  the  regulations.  (14  CFR 
21.101(b)(l)(i)  and  (ii)). 

On  August  8,  2001.  the  FAA  also 
pubhshed  AC  21.101-1,  providing 
guidance  for  the  applicant  to  comply 
with  the  amended  regulations  for  the 
certification  of  changes  to  transport 
category  airplanes  and  restricted 
category  airplanes  that  have  been 
certified  using  transport  category 
regulations. 

During  the  fifteen  months  since 
publishing  the  rule,  FAA,  Transport 
Canada  Civil  Aviation.  European  Joint 
Aviation  Authorities,  and  industry 
developed  guidance  material  in  the  form 
of  an  advisory  circular,  a  draft  FAA 
Notice,  and  related  training  materials. 
The  aviation  industry  has  questioned 
the  ability  to  standardize  administrative 
procedures,  raising  a  concern  that 
implementation  of  the  rule  may  not  be 
imiform  among  the  aviation 
manufacturing  communities,  both 
domestic  and  international.  Based  on 
this  concern,  FAA  wants  to  ensure  the 
implementation  procedures  for  the  rule 
provide  for  an  equal  and  balanced 
application  for  all  manufacturers,  both 
domestic  and  international,  and  do  not 
place  an  undue  burden  on  FAA  Aircraft 
Certification  Offices  and  other  civil 
aviation  authorities.  Accordingly,  the 
FAA  published  a  delay  of  all  the 
compliance  dates  in  the  rule  (66  FR 
56989,  November  14,  2001)  to  June  10, 
2003. 

Advisory  Circular  (AC) 

To  ensure  a  imiform  application  of 
this  rule  as  it  pertains  to  FAA's 
determination  of  "significant"  and  "not- 
significant"  design  changes,  FAA  has 
worked  closely  with  the  Joint  Aviation 
Authorities  and  Transport  Canada  Civil 
Aviation  to  develop  AC  21.101-1 
Change  1.  This  advisory  circular 
addresses  the  standardization  concerns 


that  precipitated  the  delay  in 
implementing  the  rule  imtil  June  10, 
2003,  for  all  categories  of  aircraft, 
engines,  and  propellers. 

AC  21.101-1  Change  1.  wrill  provide 
guidance  for  the  applicant  to  comply 
with  the  amended  regulations  for  the 
certification  of  changes  to  all 
aeronautical  products.  This  AC  will 
supercede  Advisory  Circular  21.101-1, 
dated  August  8.  2001. 

Issued  in  Washington,  DC,  on  April  12, 
2002. 

David  W.  Hempe, 

Manager.  Aircraft  Engineering  Division. 
[FR  Doc.  02-9935  Filed  4-18-02;  2:31  pm] 
BILUNG  CODE  4giO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement,  Panama  City-Bay 
County  international  Airport,  Panama 
City,  Florida 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  announce  to  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  to  consider  alternatives 
to  meet  forecast  growth  in  aviation 
demand  in  the  Panama  City-Bay  County 
region. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  Lane,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office.  5950  Hazeltine  National 
Drive.  Suite  400.  Orlando.  FL  32822- 
5024,  407/812-6331,  Extension  29. 
SUPPLEMENTARY  INFORMATION:  The 
Panama  City-Bay  County  International 
Airport  (PFN).  owned  and  operated  by 
tlie  Panama  City-Bay  County  Airport 
and  Industrial  District  (Sponsor),  is 
located  approximately  five  miles 
northwest  of  the  central  business 
district  of  Panama  City,  Florida.  PFN 
has  two  150-foot  wide  nmways, 
Runway  5-23  and  Runway  14-32. 
Runway  5-23  measures  4,888  feet  in 
length  and  is  primarily  used  by  general 
aviation  aircraft.  Runway  14-32,  with  a 
length  of  6.304  feet,  serves  as  the 
primary  nmway  for  conmiercial  airline 
service  at  PFN. 

During  the  1990s,  an  Environmental 
Assessment  was  initiated  by  the 
Sponsor  to  consider  alternatives  to 
provide  an  8. 000- foot  runway  at  PFN. 
This  study  recommended  an  extension 
of  Runway  14-32  to  the  northwest  into 
Goose  Bayou.  However,  the  proposed 


extension  would  have  environmental 
impacts  to  Class  n  waters  that  are 
protected  under  Florida  state  law.  Due 
to  opposition  to  the  runway  extension, 
the  Environmental  Assessment  was 
deferred  in  1998. 

With  support  from  the  FAA  and  the 
Florida  Department  of  Transportation 
(FDOT),  the  Sponsor  initiated  an  effort 
in  1999  to  study  the  feasibility  of 
relocating  or  expanding  the  existing 
airport  facilities.  The  Feasibility  Study 
resulted  in  a  determination  that 
relocation  of  the  airport  was  technically 
feasible.  In  2000,  the  Sponsor  completed 
a  Site  Selection  Study  to  assist  the 
Sponsor  in  deciding  a  preferred  location 
of  a  relocated  airport.  The  Site  Selection 
Study  recommended  a  preferred  site, 
located  north  of  Coimty  Road  388,  east 
of  State  Road  79,  south  of  State  Road  20, 
and  west  of  State  Road  77.  Relocation  of 
the  airport  to  the  preferred  site  is  the 
Sponsor's  proposed  project. 

On  November  7,  2001,  the  FAA 
published  in  the  Federal  Register  a 
Notice  of  Intent  to  prepare  an 
environmental  Assessment  to  consider 
alternatives  to  meet  forecast  growrth  in 
aviation  demand  in  the  Panama  City- 
Bay  County  region.  Agency  and  public 
scoping  meetings  were  held  on 
December  13,  2001.  Following  review  of 
written  comments  submitted  by 
agencies  and  the  public,  and  review  of 
available  information  regarding  the 
potential  for  significant  enviroimiental 
impacts,  including  impacts  to  1,400- 
1,800  acres  of  wetlands,  the  FAA  has 
determined  that  an  Environmental 
Impact  Statement  (EIS)  will  be  prepared 
for  the  project. 

Alternatives  to  be  considered  in  the 
EIS,  in  addition  to  the  no  action 
alternative,  will  include  expansion 
alternatives  at  the  existing  airport  site, 
the  Sponsor's  proposed  project  to 
relocate  the  airport  to  a  new  site,  and 
other  reasonable  alternatives  as 
determined  during  the  FAA's 
alternatives  analysis  process.  The  EIS 
will  evaluate  the  environmental  impacts 
of  all  reasonable  alternatives,  including 
the  evaluation  of  environmental  impacts 
related  to  noise,  air  quality,  water 
quality,  land  use,  wetlands,  ecological 
resources,  floodplains,  hazardous 
materials,  historic  and  archaeological 
resources,  environmental  justice 
floodplains,  and  farmlands. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 
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Issued  in  Orlando,  Florida,  April  9,  2002. 
W.  Dean  Stringer. 

Manager.  Orlando  Airports  Districts  Office. 
[FR  Doc.  02-9853  Filed  4-22-02;  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-33] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awrareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  13,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200X-XXXXX  at 
the  begirming  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  youj  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
h  tip :// dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter,  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7271. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  April  18, 
2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-1 1888. 

Petitioner:  Comair.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.463(c). 

Description  of  Relief  Sought :  To 
permit  Comair  to  allow  the  required  5 
hours  of  dispatcher  operating 
familiarization  time  of  5  hours  for  the 
Canadiar  Regional  Jet  CL-65  (CL-651 
aircraft  to  fulfill  the  dispatcher 
operating  familiarization  time 
requirement  for  the  CL-65  and  the 
Embraer  EMB-120  Brasilia  aircraft 
(EMB-120),  provided  the  dispatcher  has 
been  previously  qualified  on  the  EMB- 
120  and  is  undergoing  recurrent 
training. 

DocJtef  iVo.:  FAA-2001-11253. 

Pefifjoner;  Tyketube  Industries,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.107(a)(3)(iii)(B)and(a)(3)(iii)(C)(3): 
121.311(b)(1),  (b)(2)(ii),  and  (c)(1); 
125.21l(b)(2)(ii)(B).(b)(2)(ii)(C), 
(b)(2)(ii)(D),  (c)(1),  and  (c)(2)(iv);  and 
135.128(a)(2)(ii)(B),(a)(2)(ii)(C), 
(a)(2)(ii)(D),  and  (b). 

Description  of  Relief  Sought:  To 
permit  any  person  who  operates  any 
aircraft,  and  any  person  on  board  any 
U.S. -registered  civil  aircraft  to  use  an 
onboard  infant  restraint  device  (U.S. 
patent  No.  5,224,229)  that: 

1.  Is  not  manufactured  to  U.S. 
standards  and  that  does  not  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards; 

2.  Is  not  manufactured  to  U.S. 
standards  and  is  not  certified  for  use  in 
motor  vehicles  and  aircraft;  and 

3.  Has  not  been  accepted  by  the  FAA 
during  all  phases  of  flight,  including 
critical  phases  of  flight. 

[FR  Doc.  02-9944  Filed  4-22-02;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-32] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  apphcation. 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summar>'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identif\'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  13.  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identifv  the 
docket  number  FAA-200X-XXXXX  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m  , 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter.  Office  of 
Ruleinaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591 
Tel,  (202)  267-7271. 

This  notice  is  published  pursuant  to 
14  CFR  11,85  and  11.91. 

Issued  in  Washington,  DC.  on  April  18, 
2002 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-1 1565. 
Petitioner:  Franklin  P.  Toups. 
Section  of  14  CFR  Affected:  14  CFR 
§§61.65{a)(l)  and  61.153(d)(1). 
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Description  of  Relief  Sought:  To 
permit  Franklin  P.  Toups  to  take  a 
single  check  ride  to  obtain  his  ATP  and 
instrument  rating. 

|FR  Doc.  02-9945  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues — New  Task 

agency:  Federal  Aviation 
Administration  (FAA)  (DOT). 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

summary:  The  FAA  assigned  four  new 
tasks  to  the  Aviation  Rulemaking 
Advisory  Committee  to  develop 
recommendations  that  will  broaden 
current  regulations  and  advisor>' 
material  to  include  state-of-the-art 
flightdeck  displays  and  new 
technologies  to  aid  flight  crewmembers 
in  decision  making.  This  notice  is  to 
inform  the  public  of  this  ARAC  activity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kaszycki,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region  Headquarters,  1601  Lind 
Avenue,  SW.,  Renton,  Washington, 
98055;  telephone:  425-227-2137;  fax: 
425-277-1320;  e-mail: 
mike.kaszycki@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Problem 

Title  14  Code  of  Federal  Regulations 
§  25.1322  describes  standards  for  the 
color  of  warning,  caution,  advisory,  and 
other  message  lights  that  are  installed  as 
annunciation  displays  in  the  flightdeck. 
It  addresses  visual  alerting  cues  only  in 
the  form  of  colored  lights  installed  in 
the  flightdeck.  The  regulation  became 
effective  February  1  1977  (Amendment 
No.  25-38,  41  FR  44567,  December  20, 
1976)  and  has  never  been  amended.  It 
does  not  consider  the  use  of 
corresponding  aural  tones/voice  and 
prioritization  of  multiple  alerts  that  may 
occur  at  the  same  time.  Nor,  does  it 
consider  new  technologies,  other  than 
colored  lights,  that  may  be  more 
effective  in  aiding  the  flightcrew  in 
decision  making.  Further,  §  25.1322  is 
outdated,  does  not  address  safety 
concerns  associated  with  today's 
display  systems,  and  has  resulted  in 
additional  work  for  applicants  when 
showing  compliance,  and  for  the  FAA 


when  addressing  new  flightdeck  designs 
and  the  latest  display  technologies  via 
special  conditions  and  issue  papers. 

Advisory  Circular  (AC)  25-11, 
Transport  Category  Airplane  Electronic 
Display  Systems,  contains  guidance  for 
demonstrating  compliance  with 
§  25.1322.  The  scope  of  the  AC,  which 
was  published  July  16,  1987,  is  limited 
and  pertains  strictly  to  cathode  ray  tube 
(CRT)  based  electronic  display  systems 
used  for  guidance,  control,  or  decision 
making  by  the  flightcrew.  The  guidance 
is  clearly  outdated  in  view  of  the 
computer-based  and  other  advanced 
technological  instruments  used  in 
transport  category  airplanes  today. 

Any  rule  or  advisory  circulars  that 
results  from  this  action  would  affect  all 
new  transport  airplanes  that  are 
certified  to  part  25/Ioint  Aviation 
Requirements  25  (IAR-25).  Both  the 
FAA  and  industry  agree  that  §  25.1322 
is  not  appropriate  for  the  current  or 
future  flightdeck  design  and  the 
technologies  associated  with  visual  and 
aural  annunciations  to  the  flightcrew. 
This  outdated  regulation  results  in  a 
potentially  significant  effect  on  airplane 
design,  product  design  and  technical 
standard  orders,  system  integration, 
airplane  type  certifications  and 
supplemental  type  certifications,  costs 
associated  with  certifications,  and 
flightcrew  operation  on  airplane  safety. 

Tasking  Statement 

For  the  problem  described  above,  the 
FAA  tasked  the  ARAC  '  to: 

1.  Review  and  recommend  revisions 

§  2.5.1322  that  are  necessary  to  bring  the 
safety  standards  up-to-date;  make  the 
standards  more  appropriate  for 
addressing  current  and  future  flightdeck 
design  and  technologies  associated  with 
visual  and  aural  annunciation;  and 
address  prioritization  of  multiple  alerts 
that  may  occur  at  the  same  time.  At  a 
minimum,  the  recommendations  must 
consider  airworthiness,  safety,  cost, 
recent  certification  and  fleet  experience, 
and  harmonization  of  JAR  25.1322. 

2.  Review  the  existing  Advisory 
Circular  Joint  (ACJ)  25.1322  and 
determine  if  a  harmonized  AC  25,1322 
should  be  developed. 

3.  Identify  any  rules  or  advisory 
circulars  that  may  conflict  with  the 
revised  rule  to  determine  if  changes 
should  be  developed  and  address  the 
proposed  changes  to  §§  25.1309  and 
25.1329  that  pertain  to  alerting. 


'  In  1992.  the  FAA  established  the  ARAC  to 
provide  advice  and  recommendations  to  the  FAA 
Administrator  on  the  agency's  rulemaking  activities 
with  respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and  recommendations  on 
the  FAAs  commitments  to  harmonize  Title  14  of 
the  Code  of  Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 


4.  Recommend  revisions  to  AC  25-11 
and  ACJ  25-11. 

a.  Review  AC  25-11  and  ACJ  25-11  to 
develop  harmonized  advisory  material. 
The  harmonized  guidance  material  may 
be  significantly  different  from  the 
existing  material,  but  it  must  not 
conflict  with  the  harmonized  §  25.1322 
standard. 

b.  Coordinate  with  other 
harmonization  working  groups  in 
revising  the  advisory  material.  The 
Human  Factors  HWG  is  currently 
working  a  similar  activity  and  should  be 
consulted  to  ensure  that  any  revised 
material  has  appropriate  input  and 
influence  from  the  human  factors 
discipline.  Review  and  revision  of  the 
powerplant-related  sections  of  AC  25- 
11  should  be  delegated  to  the 
Powerplant  Installation  HWG.  The 
Flight  Test  HWG  should  review  the 
flight  test  related' sections. 

c.  Prepare  a  "user  needs  analysis"  that 
addresses  some  unique  requirements 
that  are  not  fully  met  by  the  current 
guidance.  (For  example,  manufacturers 
and  installers  of  liquid  crystal  display 
based  systems  are  considered  "users" 
whose  needs  may  not  currently  be  met.) 

d.  Review  other  advisory  circulars 
(such  as  AC's/ACJ's  for  various  systems) 
and  other  industry  documents  to 
understand  their  relevance  to  AC  25-11. 
Additionally,  recent  industry  activities 
have  produced  materials  (for  example. 
Aviation  Recommended  Practices)  that 
may  be  useful  in  developing  the 
harmonized  AC. 

e.  Recommend  a  format  of  the 
advisory  circulars  that  can 
accommodate  future  changes.  The 
current  AC/ ACJ  format  is  not  conducive 
to  additions  as  new  systems  are 
developed,  new  functions  are  identified, 
and  new  technologies  are  employed. 
The  revised  harmonized  AC/ ACJ  should 
be  formatted  to  accommodate  future 
changes. 

For  each  task,  ARAC  is  to  review 
airworthiness,  safety,  cost,  and  other 
relevant  factors,  including  recent 
certification  and  fleet  experience.  ARAC 
will  submit  a  report  to  the  FAA  (format 
and  content  to  be  determined  by  the 
FAA)  that  recommends  revisions  to  the 
regulation,  including  cost  estimates,  and 
outlines  the  information  and 
background  for  the  advisory  circulars. 

If  a  notice  of  proposed  rulemaking  or 
notices  of  proposed  advisory  circulars 
are  published  for  public  comment  as  a 
result  of  the  recommendations,  ARAC 
may  be  further  asked  to  review  all 
comments  received  and  provide  the 
FAA  with  a  recommendation  for 
disposition  of  public  comments  for  each 
project. 


Federal  Register /Vol.  67.  No.  78 /Tuesday.  April  23,  2002 /Notices 


19797 


Schedule:  The  report  and  draft 
advisor\'  circular  is  to  be  completed  no 
later  than  24  months  after  the  FAA 
publishes  the  tasks  in  the  Federal 
Register. 

ARAC  Acceptance  of  Tasks 

ARAC  accepted  and  assigned  the  task 
to  the  Avionics  Systems  Harmonization 
Working  Group.  The  working  group 
serves  as  staff  to  ARAC  and  assists  in 
the  analysis  of  the  assigned  task.  ARAC 
must  review  and  approve  each  working 
group's  recommendations.  If  ARAC 
accepts  the  working  group's 
recommendations,  it  will  forward  them 
to  the  FAA.  Recommendations  that  are 
received  from  ARAC  will  be  submitted 
to  the  agency's  Rulemaking 
Management  Council  to  address  the 
availability  of  resources  and 
prioritization. 

Working  Group  Activity 

The  Avionics  System  Harmonization 
Working  Group  must  comply  with  the 
procedures  adopted  by  ARAC.  As  part 
of  the  procedures,  the  working  group 
must: 

1.  Recommend  a  work  plan  for 
completing  each  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  October  15-16, 
2002,  meeting  of  the  ARAC  on  transport 
airplane  and  engine  issues. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  before  proceeding 
with  the  work  stated  in  item  3. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4.  Provide  a  status  report  at  each 
ARAC  meeting  on  transport  airplane 
and  engine  issues. 

Participation  in  the  Working  Group 

The  Avionics  Systems  Harmonization 
Working  Group  is  composed  of 
technical  experts  having  an  interest  in 
the  assigned  tasks.  A  working  group 
member  need  not  be  a  representative  or 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  (1  month  after  publication 
of  the  tasking  statement).  The  requests 
will  be  reviewed  by  the  assistant  chair, 
the  assistant  executive  director,  and  the 
working  group  co-chairs.  Individuals 


will  be  advised  whether  their  request 
can  be  accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  must  represent 
their  aviation  community  segment  and 
actively  participate  in  the  working 
group  [e.g.,  attend  all  meetings,  provide 
written  comments  when  requested  to  do 
so.  etc.).  They  must  devote  the  resources 
necessan.'  to  support  the  working  group 
in  meeting  any  assigned  deadlines. 
Members  are  expected  to  keep  their 
management  chain  and  those  they  may 
represent  advised  of  w-orking  group 
activities  and  decisions  to  ensure  the 
proposed  technical  solutions  do  not 
conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  co-chairs. 

The  Secretan*'  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessar>-  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Avionics 
Systems  Harmonization  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  The  FAA  will  make  no 
public  announcement  of  working  group 
meetings. 

Issued  in  Washington.  DC,  on  April  11. 
2002. 
Anthony  F,  Fazio. 

Executive  Director.  Aviation  Rulemaking 

Advison  Committee. 

[FR  Doc;.  02-9947  Filed  4-22-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
02-01 -C-OO-MKL  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  McKelier-Sipes 
Airport,  Jackson,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  McKeller-Sipes 


Airport  under  the  provisions  of  the  49 
U.S.C.  401 1 7  and  part  1 58  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  23,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  3385  Airways  Blvd  .  Suite  302, 
Memphis,  Tennessee  38116-3841 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Rodney 
Hendrix,  Executive  Director  of  the 
lackson-Madison  County  Airport 
Authority  at  the  following  address:  308 
Grady  Montgomery  Drive,  lackson, 
Tennessee  38301. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  lackson- 
Madison  County  Airport  Authority 
under  section  158.23  of  part  158 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Program  Manager, 
Memphis  Airports  District  Office.  3385 
Airways  Blvd.,  Suite  302.  Memphis, 
Tennessee  38116-3841.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
McKeller-Sipes  Airport  under  the 
provisions  of  the  49  U.S.C  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158) 

On  April  11,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  [ackson-Madison  County 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158  The  F.A.^ 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  luly  26.  2002. 

The  following  is  a  brief  over\'iew  of 
the  application. 

Proposed  charge  effective  date: 
October  1.  2002. 

Proposed  charge  expiration  date:  May 
31.2010. 

Level  of  the  proposed  PFC:  S4.50. 

Total  estimated  PFC  revenue: 
S332.248. 

Brief  description  of  proposed 
projectlsj:  Reimbursement  of  Sponsor's 
share  of  completed  planning,  airfield, 
equipment  and  terminal  projects 
including:  Master  Plan  Update,  Aircraft 
Rescue  and  Firefighting  vehicle,  taxiway 
construction  and  rehabilitation,  apron 
improvements,  taxiway  lighting, 
fencing,  drainage  improvements, 
terminal  renovation  and  addition,  PAPI 
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installation,  airfield  signage  and 
lighting,  relocation  of  Rotating  Beacon. 
runway  pavement  rehabilitation  and 
acquisition  of  land  and  construction  of 
runway  safety  area. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non- 
scheduled/on-demand  air  carriers  filing 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at;  1701 
Columbia  Avenue.  College  Park.  Georgia 
30337. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jackson- 
Madison  County  Airport  Authority.  308 
Grady  Montgomery  Drive,  Jackson, 
Tennessee  38301. 

Issued  in  Memphis,  Tennessee  on  April  11. 
2002. 

Charles  L.  Harris, 

Assistant  Manager,  Memphis  Airports  District 
Office.  Southern  Region. 
(FR  Doc.  02-9852  Filed  4-22-02;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2001-11426] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 

ACTION:  Notice  of  final  disposition. 

SUMMARY:  FMCSA  announces  its 
decision  to  exempt  36  individuals  from 
the  vision  requirement  in  49  CFR 
391.41(b)(10). 

DATES:  April  23,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Joseph 
Solomey,  Office  of  the  Chief  Counsel, 
(202)  366-1374,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
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Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Document  Management 
System  (DMS)  at;  http://dmses.dot.gov. 

Background 

Thirty-six  individuals  petitioned 
FMCSA  for  an  exemption  from  the 
vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  commercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  They  are:  Louis  N. 
Adams,  Guy  M.  Alloway,  Lyle  H. 
Banser.  Paul  R.  Barron,  Lloyd  J. 
Botsford,  Joseph  E.  Buck,  Sr.,  Ronald  M. 
Calvin,  Rusbel  P.  Contreras,  Timothy  J. 
Droeger.  Robert  A.  Fogg,  Paul  D. 
Gaither,  David  L.  Grajiola,  David  L. 
Gregory,  Walter  D.  Hague,  Jr.,  Sammy  K. 
Hines,  Jeffrey  J.  Hoffman,  Marshall  L. 
Hood.  Edward  W.  Hosier.  Edmond  L. 
Inge,  Sr.,  James  A.  Johnson,  Charles  F. 
Koble.  Robert  W.  Lantis,  Lucio  Leal, 
Terry  W.  Lvtle.  Earl  R.  Mark,  James  J. 
McCabe.  Richard  W.  Neyens,  Anthony 
G.  Parrish.  Bill  L.  Pearcy,  Robert  H. 
Rogers,  Bobby  C.  Spencer,  Mark  J. 
Stevwing,  Clarence  C.  Trump.  Jr., 
Dennis  R.  Ward,  Frankie  A.  Wilbom, 
and  Jeffrev  L.  Wuollett. 

Under  49  U.S.C.  31315  and  31136(eJ, 
FMCSA  may  grant  an  exemption  for  a  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  The  statute  also 
allows  the  agency  to  renew  exemptions 
at  the  end  of  the  2-year  period. 
Accordingly.  FMCSA  has  evaluated  the 
36  petitions  on  their  merits  and  made  a 
determination  to  grant  the  exemptions 
to  all  of  them.  On  March  7,  2002,  the 
agency  published  notice  of  its  receipt  of 
applications  from  these  36  individuals, 
and  requested  comments  from  the 
public  (67  FR  10471).  The  comment 
period  closed  on  April  8,  2002.  Four 
comments  were  received,  and  their 
contents  were  carefully  considered  by 
FMCSA  in  reaching  the  final  decision  to 
grant  the  petitions. 

Vision  And  Driving  Experience  of  the 
Applicants 

The  vision  requirement  provides: 
A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 


recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR  391.41{b)(10). 

Since  1992,  the  Federal  Highway 
Administration  (FHWA)  has  undertaken 
studies  to  determine  if  this  vision 
standard  should  be  amended.  The  final 
report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  from  70°  to  120'',  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson,  M.D., 
Mark  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16,  1998, 
filed  in  the  docket,  FHWA-98^334.) 
The  panel's  conclusion  supports 
FMCSA's  (and  previously  the  FHWA's) 
view  that  the  present  standard  is 
reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety. 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 

The  36  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  macular 
scars,  and  loss  of  an  eye  due  to  trauma. 
In  most  cases,  their  eye  conditions  were 
not  recently  developed.  All  but  nine  of 
the  applicants  were  either  born  with 
their  vision  impairments  or  have  had 
them  since  childhood.  The  nine 
individuals  who  sustained  their  vision 
conditions  as  adults  have  had  them  for 
periods  ranging  from  6  to  42  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in,49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye  and,  in  a  doctor's  opinion,  has 
sufficient  vision  to  perform  all  the  tasks 
necessary  to  operate  a  CMV.  The 
doctors'  opinions  are  supported  by  the 
applicants'  possession  of  valid 
commercial  driver's  licenses  (CDLs)  or 
non-CDLs  to  operate  CMVs.  Before 
issuing  CDLs,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  a  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 
The  Federal  interstate  qualification 
standards,  however,  require  more. 

While  possessing  a  valid  CDL  or  non- 
CDL,  these  36  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  even  though  their  vision 
disqualifies  them  from  driving  in 
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interstate  commerce.  They  have  driven 
CMVs  w^ith  their  limited  xision  for 
careers  ranging  from  6  to  56  years.  In  the 
past  3  years,  the  36  drivers  had  9 
convictions  for  traffic  violations  among 
them.  Seven  of  these  convictions  were 
for  Speeding.  The  other  convictions 
consisted  of:  "Violation  of  Red  Light 
Signal"  and  "Improper  Turning."  Two 
drivers  were  involved  in  an  accident  in 
a  CMV,  but  did  not  receive  a  citation. 
The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  emd  discussed  in  detail  in  a 
March  7.  2002.  notice  (67  FR  10471). 
Since  the  docket  comments  did  not 
focus  on  the  specific  merits  or 
qualifications  of  any  applicant,  we  have 
not  repeated  the  individual  profiles 
here.  Our  summary  analysis  of  the 
applicants  as  a  group  is  supported  by 
the  information  published  at  67  FR 
10471. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e), 
FMCSA  may  grant  an  exemption  from 
the  vision  standard  in  49  CFR 
391.41(b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  these  drivers  to  drive  in 
interstate  commerce  as  opposed  to 
restricting  them  to  driving  in  intrastate 
commerce. 

To  evaluate  the  effect  of  these 
■  exemptions  on  safety.  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  To  qualify 
for  an  exemption  from  the  vision 
standard,  FMCSA  requires  a  person  to 
present  verifiable  evidence  that  he  or 
she  has  driven  a  commercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  have 
been  added  to  the  docket.  (FHWA-98- 
3637) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 


performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all  CMV  drivers  collectivelv.  (See  61 
FR  13338,  13345,  March  26.  1996.)  The 
fact  that  experienced  monocular  drivers 
with  good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  var\'  only  slightly.  [See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics.  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  histor\'  coupled  with  other 
factors.  These  factors — such  as  age.  sex. 
geographic  location,  mileage  driven  and 
conviction  history — are  used  even.'  day 
bv  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  [See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  the  past  3-year  record  of  the 
36  applicants  receiving  an  exemption, 
we  note  that  cumulatively  the 
applicants  have  had  only  two  accidents 
and  nine  traffic  violations  in  the  last  3 
years.  The  applicants  achieved  this 
record  of  safety  while  driving  with  their 
vision  impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  FMCSA  concludes 
their  ability  to  drive  safely  can  be 
projected  into  the  future. 

We  believe  the  applicants'  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 


commerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedestrian 
and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
required  because  distances  are  more 
compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  The 
veteran  drivers  in  this  proceeding  have 
operated  CMVs  safely  under  those 
conditions  for  at  least  3  years,  most  for 
much  longer.  Their  experience  and 
driving  records  lead  us  to  believe  that 
each  applicant  is  capable  of  operating  in 
interstate  commerce  as  safely  as  he  or 
she  has  been  performing  in  intrastate 
commerce.  Consequently.  FMCSA  finds 
that  e.xempting  these  applicants  from 
the  vision  standard  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agencv  will  grant  the  exemptions  for  the 
2-vear  period  allowed  by  49  U.S.C. 
31315  and  31136(e), 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore.  FMCSA 
will  impose  requirements  on  the  36 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
phvsically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet^he  standard  in  49 
CFR  391,41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination:  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
emploved.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal.  State,  or  local  enforcement 
official. 
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Discussion  of  Comments 

FMCSA  received  three  comments  in 
this  proceeding.  The  comments  were 
considered  and  are  discussed  below. 

A  letter  was  received  from  Babette  E. 
Hosier,  stating  that  drivers  who  have 
been  driving  in  the  past  with  visual 
impairment  should  be  allowed  to 
continue  operating  a  CNfV  as  long  as 
their  eye  doctors  report  that  they  are 
capable  of  operating  a  CMV.  FMCSA 
does  not  believe  that  vision  exemptions 
should  rest  solely  on  the  certification  of 
an  ophthalmologist  or  optometrist,  for 
the  reasons  stated  above  under  the 
heading  "Basis  for  Exemption 
Determination." 

Two  individuals  wrote  in  support  of 
granting  Mr.  Hosier  a  vision  exemption. 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  expresses  continued 
opposition  to  FMCSA's  policy  to  grant 
exemptions  from  the  Federal  Motor 
Carrier  Safety  Regulations,  including  the 
driver  qualification  standards. 
Specifically,  AHAS:  (1)  Objects  to  the 
manner  in  which  FMCSA  presents 
driver  information  to  the  public  and 
makes  safety  determinations;  (2)  objects 
to  the  agency's  reliance  on  conclusions 
drawn  from  the  vision  waiver  program: 
(3)  claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e));  and  finally  (4)  suggests  that  a 
recent  Supreme  Court  decision  affects 
the  legal  validity  of  vision  exemptions. 

The  issues  raised  by  AHAS  were 
addressed  at  length  in  64  FR  51568 
(September  23.  1999).  64  FR  66962 
(November  30,  1999).  64  FR  69586 
(December  13, 1999),  65  FR  159  (January 
3.  2000),  65  FR  57230  (September  21. 
2000).  and  66  FR  13825  (March  7,  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  36  exemption  applications  in 
accordance  with  Rauenhorstv.  United 
States  Department  of  Transportation, 
Federal  Highway  Administration,  95 
F.3d  715  (8th  Cir.  1996).  FMCSA 
exempts  Louis  N.  Adams.  Guy  M. 
Alloway.  Lyle  H.  Banser,  Paul  R.  Barron. 
Lloyd  J.  Botsford,  Joseph  E.  Buck,  Sr.. 
Ronald  M.  Calvin.  Rusbel  P.  Contreras. 
Timothy  J.  Droeger.  Robert  A.  Fogg,  Paul 
D.  Gaither,  David  L.  Grajiola.  David  L. 
Gregory,  Walter  D.  Hague.  Jr..  Sammy  K. 
Hines,  Jeffrey  J.  Hoffman,  Marshall  L. 
Hood,  Edward  W.  Hosier.  Edmond  L. 
Inge,  Sr.,  James  A.  Johnson,  Charles  F. 
Koble.  Robert  W.  Lantis,  Lucio  Leal. 
Terry  W.  Lytle.  Earl  R.  Mark,  James  J. 


McCabe.  Richard  W.  Neyens,  Anthony 
G.  Parrish,  Bill  L.  Pearcy.  Robert  H. 
Rogers,  Bobby  C.  Spencer,  Mark  J. 
Stevwing,  Clarence  C.  Trump.  Jr., 
Dennis  R.  Ward.  Frankie  A.  Wilborn, 
and  Jeffrey  L.  Wuollett  from  the  vision 
requirement  in  49  CFR  391.41(b)(10), 
subject  to  the  following  conditions:  (1) 
That  each  individual  be  physically 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
so  it  may  be  presented  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  FMCSA'  The  exemption  will  be 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  on:  .^pril  18.  2002. 
Brian  M.  McLaughlin, 

Associate  Administrator  for  Policy  and 

Program  Development. 

[FR  Doc.  02-9940  Filed  4-22-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-02-11S85] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


summary:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(0MB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  0MB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  0MB  approval. 
DATES:  Comments  must  be  received  on 
or  before  June  24.  2002. 

ADDRESSES:  Direct  all  wTitten  comments 
to  U.S.  Department  of  Transportation 
Dockets,  400  Seventh  Street,  SW.  Plaza 
401.  Washington,  DC  20590.  Docket  No. 
NHTSA-02-11585. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Block,  Contracting  Officer's 
Technical  Representative.  Office  of 
Research  and  Traffic  Records  (NTS-31). 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Room  6240,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  0MB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  0MB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  0MB 's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  die  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
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comment  on  the  following  proposed 
collection  of  information: 

Misuse  of  Child  Restraints 

Tvpe  of  Request — New  information 
collection  requirement. 

OMB  Clearance  Number — None. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Dale  of 
Approval— DecembeT  31.  2003. 

Summary  of  the  Collection  of 
Information — NHTSA  proposes  to 
collect  information  on  misuse  of  child 
restraint  systems  (CRS)  among  the 
general  public.  The  information 
collection  would  be  conducted  at  public 
places  frequently  visited  by  drivers 
transporting  infants  and  young  children 
(age  8  and  younger).  Information  would 
be  collected  from  sites  in  six  States 
selected  to  be  representative  of  the 
nation  as  a  whole.  A  total  sample  of 
4,000  target  vehicles  (drivers  with 
young  children)  would  be  used  for  the 
study.  Participation  by  drivers  would  be 
voluntary.  Initial  contact  would  involve 
a  project  staff  member  asking  drivers 
transporting  one  or  more  children  in  the 
selected  public  setting  to  participate  in 
the  information  collection,  which  would 
take  place  immediately  within  that 
public  setting  if  the  driver  agrees  to 
participate.  The  information  collection 
would  consist  of  checking  child 
restraint  use  in  the  vehicle,  and 
interviewing  the  drivers.  The  inter\'iew 
would  be  comprised  of  questions  to 
drivers  relating  to  child  passenger 
characteristics,  driver  socio- 
demographic  characteristics,  and 
knowledge  of  proper  CRS  use. 

The  proposed  information  collection 
would  be  anonNTnous  and  confidential. 
Drivers  would  not  be  asked  their  name 
nor  asked  for  any  other  information  that 
could  be  used  to  identify  them  or  their 
passengers.  No  information  would  be 
recorded  that  could  be  used  to  identify 
study  participants. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
was  established  to  reduce  the  number  of 
deaths,  injuries  and  economic  losses 
resulting  from  motor  vehicle  crashes.  As 
part  of  this  statutory  mandate.  NHTSA 
is  authorized  to  conduct  research  as  a 
foundation  for  the  development  of 
motor  vehicle  standards  and  traffic 
safety  programs. 

Research  on  the  effectiveness  of  child 
safety  seats  has  found  them  to  reduce 
fatal  injury  by  71  percent  for  infants  and 
by  54  percent  for  toddlers  in  passenger 
cars.  For  infants  and  toddlers  in  light 
trucks,  the  corresponding  reductions  are 
58  percent  and  59  percent,  respectively. 


In  the  late  1970s  and  early  1980s, 
studies  showed  CRS  use  for  infants  and 
toddlers  well  below  50  percent.  By  the 
mid  1980s,  all  States  had  child  restraint 
laws  that  required  children  below  a 
certain  age  to  travel  in  approved  CRSs. 
The  combination  of  State  laws  and 
public  information  and  education 
programs  was  effective  to  some  extent: 
bv  the  mid  1990s  restraint  u.se  by  infants 
exceeded  80  percent  and  restraint  use 
by  toddlers  had  reached  60  percent.  Yet 
while  more  infants  and  toddlers  were 
being  put  into  CRSs,  studies  conducted 
in  the  past  decade  have  shown 
alarmingly  high  rates  of  misuse  of  these 
restraints  (80  to  over  95  percent). 
Studies  have  also  found  that  many 
toddlers  were  being  put  prematurely 
into  adult  seat  belts  rather  than  staying 
in  convertible  seats  or  graduating  to 
booster  seats.  Children  are  at  greater  risk 
of  injur\'  when  improperly  restrained  in 
CRSs  or  prematurely  placed  into  adult 
seat  belts.  In  one  study,  crash-involved 
children  ages  2  to  5  who  were  in  adult 
seat  belts  were  3.5  times  more  likely  to 
suffer  significant  injury  and  4  times 
more  likely  to  suffer  head  injur\'  when 
compared  to  crash-involved  children  in 
the  same  age  group  who  used  child 
safety  seats  or  booster  seats. 

The  last  major  (multi-State)  data 
collection  effort  to  measure  CRS  misuse 
in  a  randomly  selected  general 
population  at  unadvertised  site 
locations  was  conducted  over  six  years 
ago.  The  environment  for  child 
passenger  safety  has  changed 
significantly  since  then  as  a  result  of 
technological  advances,  new  seating 
products,  regulator}'  activity, 
educational  activity,  and  other  factors.  It 
is  important  for  NHTSA  to  identif\-  the 
current  status  of  CRS  use  and  misuse 
among  the  public.  The  information  will 
help  NHTSA  to  identify  areas  where 
efforts  need  to  be  targeted  and  where 
new  public  information  and  education 
campaign  strategies  may  be  needed. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information}— Under  this 
proposed  effort,  information  would  be 
collected  from  4000  randomly  selected 
drivers  transporting  young  children. 
Information  collection  would  be 
conducted  in  public  settings  in  six 
different  States.  Each  driver  would  go 
through  the  information  collection  a 
single  time. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  Keeping  Burden 
Resulting  from  the  Collection  of 
Information — For  each  vehicle  in  the 
study,  information  collection  would 
consist  of  checking  the  restraint  use  of 
children  in  the  vehicle,  and 


interviewing  the  driver.  NHTSA 
estimates  that  the  information  collection 
would  average  8.5  minutes  per  vehicle. 
This  equates  to  an  estimated  567  burden 
hours  (4,000  driver  participants 
multiplied  by  8.5  minutes  multiplied  by 
1  information  collection).  During  part  of 
that  time,  the  driver  would  be  a  passive 
participant  in  the  information  collection 
as  the  study  team  checks  the  restraint 
use  of  the  child(ren).  The  driver 
inter\'iew  during  the  information 
collection  would  average  5  minutes  in 
length  (the  inter\-ievv  would  collect 
demographic  information  as  well  as 
information  concerning  drivers" 
knowledge,  acquisition,  and  use  of  child 
safety  seats).  Thus  the  number  of 
estimated  reporting  burden  hours  a  year 
on  the  general  public  (4.000  driver 
participants  multiplied  by  5  minutes  by 
1  interview)  would  be  333  for  the 
proposed  study.  The  respondents  would 
not  incur  any  reporting  cost  from  the 
information  collection.  The  respondents 
also  would  not  incur  any  record  keeping 
burden  or  record  keeping  cost  from  the 
information  collection. 

Issued  on:  April  8.  2002, 
Rose  A.  McMurray, 

Associate  Administrator.  Traffic  Safety 

Programs. 

|FR  Doc  02-98,58  Filed  4-22-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-10382:  Notice  2] 

International  Truclc  and  Engine 
Corporation;  Denial  of  Application  for 
Decision  That  Noncompliance  Is 
Inconsequential  to  Motor  Vehicle 
Safety 

International  Truck  and  Engine 
Corporation  (International)  of  Fort 
Wavne.  Indiana,  has  determined  that 
approximately  801  vehicles  produced 
from  Januar>'  1,  1986,  through  lanuary 
16.  2001.  do  not  comply  with  paragraph 
S5.1  of  Federal  Motor  Vehicle  Safetv 
Standard  (FMVSS)  No.  120.  Tire 
Selection  and  Rims  for  Motor  Vehicles 
other  than  Passenger  Cars."  Pursuant  to 
49  U.S.C.  30118(d)  and  30120(h). 
International  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573.  "Defect 
and  Noncompliance  Reports." 

Notice  of  receipt  of  the  application 
was  published  on  August  24,  2001.  with 
a  30-day  comment  period  (66  FR  44663). 
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NHTSA  received  no  comments  on  this 
application. 

International  built  trucks,  truck 
tractors,  and  buses  with  295/75R22.5 
tires  mounted  on  7.50  inch  wide  rims. 
Paragraph  S5. 1.1  ofFMVSSNo.  120 
requires  that  vehicles  be  equipped  with 
rims  that  are  listed  as  suitable  for  use 
with  the  tires  that  are  mounted  on  them 
In  accordance  with  paragraph  S5.1  of 
FMVSS  No.  119,  "New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars." 
Paragraph  S  5.1  of  FMVSS  No.  119 
refers  to  the  listing  of  rims  that  may  be 
used  with  various  tires  in  the  "Tire  and 
Rim  Association,  Inc.  (T&RA) 
Yearbook",  or  another  designated 
publication.  According  to  T&RA,  the 
approved  rim  widths  for  295/75/R22.5 
tires  are  between  8.25  and  9.00  inches. 
The  T&RA  approved  rim  widths  are 
based  on  an  engineering  guideline 
stating  that  the  rim  width  should  be  70 
to  80  percent  of  the  tire  section  width. 
International  cited  a  statement  in  the 
T&RA  Yearbook  that  the  effect  of  using 
rims  of  different  than  design  rim  width 
is  to  change  the  tire  section  width  by  0  1 
inch  for  each  0.25  inch  change  in  rim 
width.  The  section  width  for  the  295/ 
75R22.5  tires  is  11.43  inches  when 
mounted  on  an  8.25  inch  wide  rim.  The 
tire  section  width  is  reduced  to  11.13 
inches  when  the  tires  are  mounted  on  a 
7.5  inch  wide  rim,  resulting  in  a  rim 
width  that  is  about  67  percent  or  the  tire 
section  width.  Theoretically,  a  7.9  inch 
wide  rim,  which  is  not  available  (not  in 
production),  would  be  required  for  the 
subject  tires  to  meet  the  T&RA 
engineering  guideline  that  the  rim  width 
be  70  percent  of  the  tire  width. 
International  concluded,  therefore,  that 
the  7.5  inch  wide  rim  is  95  percent  as 
wide  as  the  7.9  inch  wide  rim  that 
would  be  required  for  295/75R22.5  size 
tires  imder  the  70  percent  guideline  (but 
not  the  width  specified  in  the  Year 
Book). 

International  stated  that  the 
noncompliant  mounting  of  the  295/ 
75R22.5  tires  on  the  7.5  inch  wide  rims 
is  inconsequential  to  motor  vehicle 
safety  for  the  following  reasons: 

1 .  International  customers  have 
operated  vehicles  of  various  model 
types  for  15  years  with  this  combination 
of  tire  and  rim,  with  no  reported 
problems. 

2.  International  has  corrected  its  tire 
wheel  assembly  instruction  charts  and 
as  of  1/17/01.  it  will  no  longer  produce 
this  non-compliant  tire  and  rim 
combination. 

3.  Many  of  these  vehicles  probably 
have  gone  through  several  tire 
replacement  cycles  without  reported 
problems. 


The  agency  believes  that  the  true 
measure  of  inconsequentiality  to  motor 
vehicle  safety  in  this  case  is  the  effect 
of  the  noncompliance  on  the  safety  of 
the  vehicles  on  which  the  noncompliant 
tire  and  rim  combination  is  mounted. 
According  to  International,  the  801 
heavy  duty  trucks,  truck  tractors,  and 
buses  with  this  FMVSS  No.  120 
noncompliance  are  not  likely  to  develop 
safety  consequences.  International  has 
recognized  that,  compared  to  tires 
mounted  on  correctly  ;ized  rims,  the 
tires  mounted  on  rims  that  are  too 
narrow  may  experience  a  decrease  in 
sidewall  durability,  and  may  also 
experience  higher  treadwear  for  tires 
mounted  on  the  steering  axle.  Although 
International  asserted  that  these 
differences  in  tire  wear  are  small  and 
not  likely  to  reduce  the  safety 
performance  of  the  vehicles,  the  agency 
does  not  agree. 

The  purpose  of  this  section  of  FMVSS 
No.  120  is  to  ensure  that  trucks  and 
buses  are  equipped  with  rims  and  tires 
that  are  properly  matched.  The  failure  of 
International  to  meet  the  tire  and  rim 
matching  requirements  is  a  serious 
violation  of  the  design  requirements  of 
the  standard.  Granting  of  this  petition 
would  establish  a  precedent  that  the 
mismatching  of  tires  and  rims  is 
acceptable  and,  therefore,  would 
undermine  the  enforceability  of  these 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  not  met  its  burden  of  persuasion, 
and  that  the  noncompliance  may  have 
an  adverse  effect  on  the  safety  of  these 
vehicles.  Accordingly,  International's 
application  is  denied  and  the  company 
must  provide  notification  of  the 
noncompliance,  as  required  by  49 
U.S.C.  30118.  Also.  International  must 
provide  a  free  remedy  of  the 
noncompliance  for  all  vehicles  bought 
by  the  first  purchaser  ten  calendar  years 
or  less  before  notice  is  given,  as  required 
by  49  U.S.C.  30120(g). 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on.  April  17,  2002. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-9829  Filed  4-22-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-9426,  Notice  2] 

IMazda  Motor  Corporation,  Grant  of 
Application  for  Decision  That  a 
Noncompliance  is  inconsequential  to 
Motor  Vehicle  Safety 

Mazda  Motor  Corporation  has 
determined  that  certain  2000  Mazda 
MPVs  do  not  meet  the  maximum  load 
rating  requirements  of  paragraph  S5.1  or 
the  vehicle  labeling  requirements  of 
paragraph  S5.2  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120  "Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  than  Passenger  Cars."  Pursuant  to 
49  U.S.C.  30118(d)  and  30120(h),  Mazda 
has  petitioned  for  a  determination  that 
this  noncompliance  is  inconsequential 
to  motor  vehicle  safety  and  has  filed  an 
appropriate  report  pvusuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports." 

Notice  of  receipt  of  the  application 
was  published  on  May  1,  2001,  with  a 
30-day  comment  period  (66  FR  21820), 
NHTSA  received  no  comments  on  this 
application. 

Mazda  manufactured  19,569  model 
year  2000  MPVs  equipped  with  15-inch 
tires  marked  with  a  load  rating  that  is 
not  appropriate  for  the  vehicle's 
certified  rear  gross  axle  weight  rating 
(GAWR),  a  noncompliance  with 
paragraph  S5.1.2  of  FMVSS  No.  120. 
Mazda's  Petition  stated  that  the  subject 
vehicles  were  equipped  with  tires  that 
were  incorrectly  labeled  with  a  load 
index  of  92  S  and  a  maximum  load 
rating  635  kg,  but  should  have  been 
labeled  with  a  load  rating  of  94S  and  a 
maximum  load  rating  of  670  kg.  Further 
review  of  Mazda's  Petition  indicates 
that  the  P205/65R15  92S  original 
equipment  tires  manufactiired  by 
Dunlop  and  Yokohama  are  correctly 
marked  with  a  maximum  load  rating  of 
635  kg.  However,  both  Dunlop  and 
Yokohama  provided  Mazda  with 
documentation  stating  that  the  subject 
tires  passed  the  tests  required  for  tires 
with  a  94S  tire  load  index,  which 
corresponds  to  a  maximiun  load  rating 
of  670  kg.  For  the  2000  Mazda  MPV,  the 
670  kg  maximum  load  rating  is 
sufficient  to  meet  the  requirements  of 
FMVSS  No.  120,  paragraph  S5.1.2,  and 
is  sufficient  to  bear  the  load  for  which 
the  vehicle  is  rated. 

Mazda  argued  that  the  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  because  the  original  equipment 
tires,  though  labeled  635  kg,  meet  the 
requirements  for  tires  with  a  load  rating 
of  670  kg.  Additionally,  Mazda  provided 
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the  purchasers  of  the  subject  vehicles 
with  a  letter  which  reads  in  part  as 
follows:  "Mazda  has  learned  that  on 
some  vehicles  equipped  with  Dunlop  or 
Yokohama  15"  tires,  the  size 
specification  stamped  on  the  side-wall 
of  the  tire,  the  driver's  door  label  and 
the  tire  specification  label  in  the 
Owner's  Manual  is  incorrectly  marked 
as  P205/65R15  92S.  The  correct  tire  size 
is  205/65/R15  94S.  Additionally,  the 
letter  'P'  has  been  removed  from  the  tire 
size  number.  As  these  tires  meet  the 
'94S'  specification,  they  will  not  need  to 
be  replaced  *   *   *  If  there  is  a  need  to 
replace  any  of  these  tires  in  the  future 
due  to  normal  wear,  please  make  certain 
the  replacement  tires  have  the  '94S' 
rating." 

Mazda's  petition  also  stated  that  the 
company  produced  6,036  vehicles  with 
15-inch  steel  rims  that  are  noncompliant 
with  the  requirements  of  FMVSS  No. 
120,  S5.2.  These  rims  are  marked  with 
the  correct  size  designation,  rim 
manufacturer  information,  and  date  of 
production.  However,  the  rims  are  not 
marked  with  a  designation  indicating 
the  soiu'ce  of  the  rims'  published 
nominal  dimensions,  as  required  by 
S5.2(a),  or  the  "DOT"  symbol  required 
by  S5.2(c). 

Mazda  argued  that  the  noncompliance 
with  S5.2(a)  is  inconsequential  to  motor 
vehicle  safety  because  the  dimensions 
for  the  15X6JJ  rim  do  not  vary 
significantly  among  the  different 
publication  sources.  Mazda  has 
compared  the  dimensions  of  the  15X611 
rims  in  the  Japanese  Automobile  Tire 
Manufacturers  Association  and  the  Tire 
and  Rim  Association  Year  Books  for  the 
year  2000  and  determined  that  the  rims 
are  interchangeable.  According  to 
Mazda,  any  rim  of  the  correct  size 
designation  (15X6JJ)  should  be 
appropriate  for  use  on  the  2000  Mazda 
MPV.  With  respect  to  the  DOT  svTnbol 
marking,  Mazda  argued  that  the  15-inch 
steel  rims  comply  with  all  federal 
requirements  that  may  have  an  impact 
on  motor  vehicle  safety  and  does  not 
consider  this  noncompliance  to  be  a 
safety  problem. 

The  agency  believes  the  true  measiu-e 
of  inconsequentiality  in  the  case  of  the 
noncompliance  with  FMVSS  No.  120, 
paragraph  S5.1.2  is  the  safety  of  the 
vehicles  that  are  in  noncompliance  and 
the  likelihood  that  the  tires  on  these 
vehicles  would  be  placed  in  an  unsafe, 
overloaded  situation.  Mazda  received 
documents  from  Yokohama  and  Dimlop 
stating  that  the  subject  tires  meet  the 
maximiun  load  requirements  for  tires 
with  a  load  rating  of  670  kg,  or  a  load 
index  of  94S.  Additionally,  Mazda 
informed  owners  of  the  subject  vehicles 
via  letter  that  when  the  original 


equipment  tires  are  replaced,  they 
should  be  replaced  with  tires  with  a 
maximum  load  rating  of  at  least  670  kg. 
or  a  94S  load  index.  The  letter  to  the 
vehicle  owTiers  also  informed  the 
owners  that  the  tire  size  information  in 
the  owner's  manual  and  on  the  vehicle 
certification  label  contains  errors  and 
included  corrected  owner's  manual 
insert  pages  and  a  revised  certification/ 
tire  information  label.  Thus,  the  agency 
believes  that  the  noncompliant  tires 
would  not  be  a  safety  problem. 

The  agency  believes  the  true  measure 
of  inconsequentiality  with  respect  to  the 
noncompliance  with  paragraph  S5.2(a). 
is  the  likelihood  that  inappropriate  rims 
may  be  installed  on  these  vehicles. 
Based  on  the  information  provided  by 
Mazda,  the  omission  of  the  symbol 
designating  the  publication  in  which  the 
rim  dimensions  can  be  obtained  will  not 
likely  result  in  the  use  of  rims  with 
dimensions  that  are  not  appropriate  for 
the  vehicle.  The  rim  size  is  properly 
labeled  on  these  rims.  The 
specifications  for  the  significant 
dimensions  (diameter,  width,  etc.)  of 
15X6JJ  rims  listed  in  the  Tire  and  Rim 
Association's  2000  Year  Book  and  the 
Japanese  Automobile  Tire 
Manufacturers  Association's  2000  Year 
Book  indicate  that  the  rims  are 
interchangeable.  Since  it  is  highly 
unlikely  that  a  replacement  rim  of  the 
proper  size  and  type  would  have 
dimensions  that  are  unsuitable  for  the 
Mazda  vehicles,  the  agency  believes  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

The  "DOT"  symbol  is  marked  on 
tires,  tire  rims,  motor  vehicle  equipment 
items,  and  motor  vehicles  to  certify 
compliance  with  various  safety 
standards.  The  agency  regards  the 
noncompliance  with  paragraph  S5.2(c) 
as  a  failure  to  comply  with  the 
certification  requirements  of  49  U.S.C. 
30115,  and  not  a  compliance  failure 
requiring  notification  and  remedy. 
In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  with  FMVSS  No. 
120,  paragraphs  S5.1  and  S5.2,  are 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  Mazda's  application  is 
granted  and  the  company  is  exempted 
from  providing  the  notification  of  the 
noncompliance  that  would  be  required 
by  49  U.S.C.  30118,  and  from  remedying 
the  noncompliance,  as  would  be 
required  by  49  U.S.C.  30120. 

(49  U.S.C.  301118,  301120:  delegations  of 
authority  at  49  CFR  1.50  and  .501.8) 


Issued  on:  April  17.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  02-9828  Filed  4-22-02;  8:45  am] 
BILUNG  CODE  4910-5»-P 

DEPARTMENT  OF  TRANSPORTAUON 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-10696:  Notice  2] 

Volkswagen  of  America,  Inc,  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Volkswagen  of  America.  Inc., 
(Volkswagen)  has  determined  that 
approximately  225.000  vehicles 
produced  between  1977  and  August  6, 
2001.  do  not  meet  the  labeling 
requirements  of  paragraph  S5.3(b)  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMV'SS)  No.  120  "Tire  Selection  and 
Rims  for  Motor  Vehicles  Other  than 
Passenger  Cars."  Pursuant  to  49  U.S.C. 
30118(d)  and  30120(h).  Volkswagen  has 
petitioned  for  a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  'Defect  and  Noncompliance 
Reports.  ' 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  October  3.  2001.  in  the 
Federal  Register  (66  FR  50499).  NHTSA 
received  no  comments. 

The  noncompliant  vehicles  were 
produced  by  Volkswagen  AG  and  were 
imported  by  Volkswagen.  The 
noncompliance  relates  to  MPVs 
produced  and  imported  under  the 
Vanagon  and  EuroVan  model 
designations.  On  these  vehicles,  the 
manufacturer  did  not  include  tire  size 
and  rim  designation  on  the  certification 
label  specified  by  49  CFR  part  567.  but 
rather  utilized  the  option  in  S5.3(b)  of 
FMVSS  120  to  provide  that  information 
on  the  separate  tire  information  label.  In 
doing  so  however,  Volkswagen 
neglected  to  include  the  required 
vehicle  GV^VR  and  GAWR  information 
on  the  tire  information  label. 

Volkswagen  believes  that  the  failure 
of  the  tire  information  label  to  include 
the  vehicle  weight  values  is 
inconsequential  to  motor  vehicle  safety 
because  the  weights  are  included  on  the 
certification  label  and  both  labels  are 
mounted  on  the  driver  side  B-pillar  of 
the  vehicle. 

Consumers  interested  in  the  vehicle 
weights  would  be  able  to  find  the  values 
on  the  certification  label  where  they  are 
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included  pursuant  to  the  requirements 
of  Section  567.4. 

The  agency  believes  the  true  measure 
of  inconsequentiality  with  respect  to  the 
noncompliance  with  FMVSS  No.  120, 
paragraph  S5.3.  is  whether  the  GV\VR 
and  GAWR  information  is  readily 
available  to  consumers.  One  of  the 
reasons  that  FMVSS  No.l20  requires 
that  both  labels  include  the  GVWR  and 
GAWR  information  is  the  fact  that  the 
labels  need  not  be  located  close  to  one 
another.  According  to  Volkswagen,  the 
vehicle  certification  label,  which 
includes  the  GVWR  and  GAWR.  and  the 
tire  information  label  are  adjacent  to  one 
another  on  the  noncompliant  vehicles. 
Both  labels  are  mounted  on  the  driver's 
side  B-pillar,  negating  the  need  for  both 
labels  to  include  the  GVWR  and  GAWR 
information.  The  agency  believes  this 
reduces  the  likelihood  that  consumers 
would  not  be  able  to  locate  this 
information. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  Volkswagens  application 
is  hereby  granted,  and  the  applicant  is 
exempted  from  the  obligation  of 
providing  notification  of,  and  a  remedy 
for,  the  noncompliance. 

(49  U.S.C.  ,30118.  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  April  17.  2002. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-9830  Filed  4-22-02:  8:45  am) 
BILLING  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-10695;  Notice  2] 

Volkswagen  of  America,  Inc.,  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Volkswagen  of  America,  Inc., 
(Volkswagen)  has  determined  that 
approximately  5,772  vehicles  produced 
between  July  2000  and  June  22.  2001,  do 
not  meet  the  labeling  requirements  of 
paragraph  S5.3(h)  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
120  "Tire  Selection  and  Rims  for  Motor 
Vehicles  Other  than  Passenger  Cars." 
Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Volkswagen  has  petitioned  for 
a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 


appropriate  report  pursuant  to  49  CFR 
part  573.  "Defect  and  Noncompliance 
Reports." 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  October  3.  2001,  in  the 
Federal  Register  (66  FR  50500).  NHTSA 
received  no  comments. 

The  noncompliant  vehicles  were 
produced  by  Audi  AG  and  were 
imported  by  Volkswagen.  The 
noncompliance  relates  to  MPVs 
produced  and  imported  under  the  Audi 
Allroad  Quattro  model  designation.  On 
these  vehicles,  the  manufacturer  did  not 
include  tire  size  and  rim  designation  on 
the  certification  label  specified  by  49 
CFR  part  567.  but  rather  utilized  the 
option  in  S5.3{b)  of  FMVSS  120  to 
provide  that  information  on  the  separate 
tire  information  label.  In  doing  so 
however,  Volkswagen  neglected  to 
include  the  required  vehicle  GVWR  and 
GAWR  information  on  the  tire 
information  label. 

Volkswagen  believes  that  the  failure 
of  the  tire  information  label  to  include 
the  vehicle  weight  values  is 
inconsequential  to  motor  vehicle  safety 
because  the  weights  are  included  on  the 
certification  label  and  both  labels  are 
mounted  on  the  driver  side  B-pillar  of 
the  vehicle.  Consuipers  interested  in  the 
vehicle  weights  would  be  able  to  find 
the  values  on  the  certification  label 
where  they  are  included  pursuant  to  the 
requirements  of  Section  567.4. 

The  agency  believes  the  true  measure 
of  inconsequentiality  with  respect  to  the 
noncompliance  with  FMVSS  No.  120, 
paragraph  S5.3,  is  whether  the  GVWR 
and  GAWR  information  is  readily 
available  to  consumers.  One  of  the 
reasons  that  FMVSS  No.  120  requires 
that  both  labels  include  the  GVWR  and 
GAWR  information  is  the  fact  that  the 
labels  need  not  be  located  close  to  one 
another.  According  to  Volkswagen,  the 
vehicle  certification  label,  which 
includes  the  GVWR  and  GAWR,  and  the 
tire  information  label  are  adjacent  to  one 
another  on  the  noncompliant  vehicles. 
Both  labels  are  mounted  on  the  driver's 
side  B-pillar,  negating  the  need  for  both 
labels  to. include  the  GVWR  and  GAWR 
information.  The  agency  believes  this 
reduces  the  likelihood  that  consumers 
would  not  be  able  to  locate  this 
information. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly.  Volkswagen's  application 
is  hereby  granted,  and  the  applicant  is 
exempted  from  the  obligation  of 
providing  notification  of,  and  a  remedy 
for,  the  noncompliance. 


(49  U.S.C.  30118,  30120;  delegation  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  April  17,  2002. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  02-9831  Filed  4-22-02:  8:45  am] 
BILLING  CODE  491&-S»-^ 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Cliange  and 
Change  in  State  of  Incorporation — 
Commercial  Casualty  Insurance 
Company  of  Georgia 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  20  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2,  2001, 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6779. 

SUPPLEMENTARY  INFORMATION: 

Commercial  Casualty  Insurance 
Company  of  Georgia  has  formally 
changed  its  name  to  Commercial 
Casualty  Insurance  Company  of  North 
Carolina  and  has  redomesticated  from 
the  state  of  Georgia  to  the  state  of  North 
Carolina,  effective  December  21,  2001. 
The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR  35033,  July  2,  2001. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  2001 
revision,  on  page  35033  to  reflect  this 
change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fins.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  fi-om  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  foUovdng 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  3700  East- West 
Highway,  Room  6F07,  Hyattsville,  MD 
20782. 
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Dated;  .^pril  11,  2002. 
Wanda  J.  Rogers. 

Director.  Financial  Accounting  and  Senices 
Division.  Financial  Management  Senice. 
IFR  Doc.  02-9924  Filed  4-22-02;  8;45  am] 

BILLING  CODE  4810-3&-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Change- 
Chrysler  Insurance  Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Sen'ice,  Department  of  the 
Treasury' . 
ACTION:  Notice. 


Circular  from  GPO.  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasun,'.  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch. 
3700  East-West  Highway.  Room  6F07, 
Hyattsville.  MD  20782. 

Dated:  .'\pril  15.2002. 
Wanda  J.  Rogers, 

Director.  Financial  Accounting  and  Senices 
Division.  Financial  Management  Senice. 
[PR  Doc.  02-9927  Filed  4-22-02:  8:45  am] 
BILLING  CODE  4810-35-M 


SUMMARY:  This  is  Supplement  No.  23  to 
the  Treasurv'  Department  Circular  570; 
2001  Revision,  published  July  2.  2001. 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION: 
CHRYSLER  INSURANCE  COMPANY,  a 
Micigan  corporation,  has  formally 
changed  its  name  to  DaimlerChr\'sler 
Insurance  Company,  effective  June  30. 
2001.  The  Company  was  last  listed  as  an 
acceptable  suretv  on  Federal  bonds  at  66 
FR  35032,  July  2',  2001. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  todav.  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  DaimlerChr>'sler 
Insurance  Company.  This  new 
Certificate  replaces  the  Certificate  of 
Authority  issued  to  the  Company  under 
its  former  name.  The  underwriting 
limitation  of  $19,610,000  established  for 
the  June  30,  2002. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  ailnual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in  the 
Department  Circular  570.  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570, 
2001  Revisions,  at  page  35032  to  reflect 
this  change. 

The  Circular  may  be  viewed  and 
dovraloaded  through  the  Internet  at 
http  J/www.fms.  treas.gov/c5  70 1 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC.  telephone 
(202)  51.2-1800.  When  ordering  the 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Change- 
Employers  Insurance  of  Wausau  a 
Mutual  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Department  of  the 
Treasun,'. 
ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  21  to 
the  Treasury  Department  Circular  570: 
2001  Revision,  published  July  2.  2001. 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suretv  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION: 
EMPLOYERS  INSURANCE  OF 
WAUSAU  A  Mutual  Company,  a 
Wisconsin  corporation,  has  formally 
changed  its  name  to  Employers 
Insurance  Compemy  of  Wausau. 
effective  November  21.  2001.  The 
Company  was  last  listed  as  an 
acceptable  suretv  on  Federal  bonds  at  66 
FR  35034.  Julv  2,  2001. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  todav.  is  herebv  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  Employers 
Insurance  Company  of  Wausau, 
Wausau,  Wisconsin.  This  new 
Certificate  replaces  the  Certificate  of 
Authority  issued  to  the  Company  under 
its  former  name.  The  underwriting 
limitation  of  S5.050.000  established  for 
the  Company  as  of  July  2.  2001 .  remains 
unchanged  until  June  30.  2002. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1,  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 


information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury-  Circular  570. 
which  outlines  details  as  to 
undervvriting  limitations,  areas  in  which 
licensed  to  transact  surety  business  and 
other  information.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury-  Circular 
570.  2001  Revision,  at  page  35034  to 
reflect  this  change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet 
(http://fms.trea.gov/c570/index.htmr)-  A 
hard  copv  may  be  purchased  from  the 
Government  Printing.Office  (GPO). 
Subscription  Ser\-ice.  Washington,  DC. 
telephone  (202)  512-1800.  When 
ordered  the  Circular  from  GOP.  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  notice  may 
be  delivered  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Senice.  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch. 
3700  East-West  Highway.  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  .April  11.2002. 
Wanda  ).  Rogers. 

Director.  Financial  Accounting  and  Services 
Division.  Financial  Management  Senice. 
IFR  Doc  02-9925  Filed  4-22-02:  8:45  am) 

BILUNG  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Pacific  Indemnity 
Insurance  Company 

AGENCY:  Financial  Management  Ser\'ice. 
Fiscal  Ser\'ice.  Department  of  the 
Treasury. 
action:  Notice. 


SUMMARY:  This  is  Supplement  No.  19  to 
the  Treasury  Department  Circular  570: 
2001  Revision,  published  July  2.  2001, 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7116. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570.  2001  Revision,  on  page  35050  to 
reflect  this  addition: 
Company  Name:  Pacific  Indemnity 
Insurance  Company.  Business 
Address:  378  W.  O'Brien  Drive. 
Agana.  and  GU  96932.  Phone:  (671) 
477-8801.  UndervkTiting  Limitation 
b/:  S302.OO0.  Surety  Licenses  c/:  GU. 
Incorporated  In:  Guam. 
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Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service.  Washington,  DC, 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury',  Financial  Management 
Ser\'ice,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway.  Room  6F07. 
Hyattsville,  MD  20782.  ' 

Dated:  April  5.  2002. 
Wanda  Rogers, 

Director.  Financial  Accounting  and  Sen'ices 
Division,  Financial  Management  Senice. 
IFR  Doc.  02-9923  Filed  4-22-02;  8:45  am] 

BILLING  CODE  M10-35-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — 
Statewide  Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION:  Notice. 

summary:  This  is  Supplement  No.  22  to 
the  Treasury  Department  Circular  570: 
2001  Revision,  published  )ulv  2,  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7116. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code.  Title  31,  Sections 
9304-9308.  to  qualif\'  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  suretv  on  Federal  bonds  at  66 
FR35056.  July  2.  2001. 

With  respect  to  any  bonds,  including 
continuous  bonds,  cunently  in  force 
with  above  listed  Company,  bond- 


approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://v^'ww.f ms.treas.gov/c570/ 
index. html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service,  Washington.  DC.  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07. 
Hyattsville,  MD  20782.  ' 

Dated:  .^pril  11.  2002. 
Judith  R.  Tillman, 
Assistant  Commissioner.  Financial 
Operations.  Financial  Management  Service. 
[FR  Doc.  02-9926  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  CT-1 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
CT-1 ,  Employer's  Annual  Railroad 
Retirement  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  June  24.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  or  through  the  Internet 


{CAROL.A.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407.  1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Annual  Railroad 
Retirement  Tax  Return. 

0^4B  Number:  1545-0001. 

Fonn  Number:  Form  CT-1 . 

Abstract:  Railroad  employers  are 
required  to  file  an  annual  return  to 
report  employer  and  employee  Railroad 
Retirement  Tax  Act  (RRTA)"  taxes.  Form 
CT-1  is  used  for  this  purpose.  The  IR? 
uses  the  information  to  insure  that  the 
employer  has  paid  the  correct  tax. 

Current  Actions: 

Changes  to  Form  CT-1 : 

The  railroad  retirement  bill.  Act 
section  203(b),  repealed  the 
supplemental  annuity  work-hour  tax 
and  the  special  supplemental  annuity 
tax  (code  sections  3221(c)  and  (d)), 
effective  for  years  beginning  after 
December  31,  2001.  Due  to  the  repealed. 
Part  I  of  Form  CT-1,  lines  1  through  4 
and  line  18  were  deleted  along  with  the 
safe  harbor  checkbox  above  line  1.  Also, 
Part  II  of  Form  CT-1.  the  lines  for 
Supplemental  Annuity  Work-Hour  Tax 
each  quarter  were  deleted,  and  the  lines 
for  Special  Supplemental  Annuity  Tax 
for  their  third  quarter  were  deleted. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
2,387. 

Estimated  Time  Per  Respondent:  19 
hours,  22  minutes. 

Estimated  Total  Annual  Burden 
Hours:  46,206. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  conmients  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  11.  2002. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  02-9668  Filed  4-22-02;  8:4.t  am! 

BILLING  CODE  4830-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0209] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunitv  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  a  claimant's 
eligibility  for  work-study  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  24,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"0MB  Control  No.  2900-0209"  in  any 
correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  ].  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PR.^. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
qualitv,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles: 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30, 
31,  32  and  35:  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8691. 

b.  Student  Work-Studv  Agreement 
(Student  Services).  VA  Form  22-8692. 

c.  Extended  Student  Work-Study 
Agreement.  VA  Form  22-8692a. 

d.  Work-Studv  Agreement  (Student 
Ser\-ices),  VA  Form  22-8692b. 

OMB  Control  Number:  2900-0209. 
Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract: 

a.  Eligible  veterans.  Selected 
Reservists,  and  sur\'ivors  or  dependents 
complete  VA  Form  22-8691  to  apply  fnr 
work-study  benefits. 

b.  VA  Form  22-8692  is  used  by 
claimants  to  request  an  advance 
payment  of  work-study  allowance. 

c.  VA  Form  22-8692a  is  used  by  the 
claimant  to  extend  his  or  her  contract. 

d.  A  claimant  who  doesn't  want  the 
work-study  advanced  allowance 
payment  uses  VA  Form  22-8692b. 

Affected  Public:  Individuals  or 
households. 
Estimated  Annual  Burden:  9.184. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30. 
31,  32  and  35:  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8961  "  5,500  hours. 

b.  Student  Work-Study  Agreement 
(Student  Services),  VA  Form  22-8692- 
1,667  hours.    . 


c.  Extended  Student  Work-Study 
.Agreement,  VA  Form  22-8692a-350 
hours. 

d.  Work-Studv  Agreement  (Student 
Services),  VA  Form  22-8692b-l,667 
hours. 

Estimated  Average  Burden  Per 
Respondent:  7  minutes. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30. 
31.  32  and  35;  10  Up.So.CA  Chapter 
1606).  VA  Form  22-8961-10  minutes. 

b.  Student  Work-Studv  Agreement 
(Student  Services),  VA  Form  22-8692- 
5  minutes. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-8692a-3 
minutes. 

d.  Work-Studv  Agreement  (Student 
Services).  VA  Form  22-8692b-5 
minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Sumber  of  Respondents: 
80.000. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30, 
31.  32  and  35:  10  Up.So.CA  Chapter 
1606).  VA  Form  22-8961-33.000. 

b.  Student  Work-Studv  Agreement 
(Student  Sen'ices).  VA  Form  22-8692- 
20.000. 

c.  Extended  Student  Work-Studv 
Agreement.  VA  Form  22-8692a-7.000. 

d.  Work-Studv  Agreement  (Student 
Services),  VA  Form  22-8692b-20.000. 

Dated:  April  11.2002. 

By  direction  of  the  Secretary': 
Barbara  H,  Epps. 
Management  Analyst,  Information 
Management  Service. 
(FR  Doc.  02-0876  Filed  4-22-02:  8:45  am] 
BILUNG  CODE  8320-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0253] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 

Administration  (V^A).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
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extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  evaluate  a  credit 
underwriter's  experience. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  24,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW,  Washington,  DC  20420  or  e-mail: 
irinnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0253"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  }.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3620),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Nonsupervised  Lender's 
Nomination  and  Recommendation  of 
Credit  Underwriter.  VA  Form  26-8736a. 

OMB  Control  Number:  2900-0253. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  standards  established 
by  VA  require  that  a  lender  have  a 
qualified  underwriter  review  all  loans  to 
be  closed  on  an  automatic  basis  to 
determine  that  the  loan  meets  VA's 
credit  underwriting  standards.  To 
determine  if  the  lender's  nominee  is 
qualified  to  make  such  a  determination. 
VA  has  developed  VA  Form  26-8736a 


that  contains  information  that  VA 
considers  crucial  to  the  evaluation  of  an 
underwriter's  experience.  The  form  is 
completed  by  the  lender  and  the 
lender's  nominee  for  underwriting  and 
then  submitted  to  VA  for  approval. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequencv  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3.000. 

Dated:  .April  11.  2002. 

Bv  direc:tion  of  the  Secretary: 
Barbara  H.  Epps. 
Managemunt  Analyst,  Information 
Management  Senice. 
|FR  Doc.  02-9877  Filed  4-22-02;  8:45  am] 

BILUNG  CODE  832(>-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0031] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  authorize  grants  for  specially 
adapted  housing  for  disabled  veterans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  24.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.  Washington.  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 


"OMB  Control  No.  2900-0031"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501—3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acctiracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veteran's  Supplemental 
Application  for  Assistance  in  Acquiring 
Specially  Adapted  Housing,  VA  Form 
26-4555C. 

OMB  Confro/ iVumfaer:  2900-0031. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  Loan 
Guaranty  personnel  in  approving  the 
benefits  available  under  38  U.S.C. 
2101(a).  The  information  requested  is 
necessary  in  order  to  determine  if  it  is 
economically  feasible  for  a  veteran  to 
reside  in  specially  adapted  housing  and 
also  to  compute  the  proper  grant 
amount. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  150  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
600. 

Dated;  April  11.  2002. 

By  direction  of  the  Secretary- 
Barbara  H.  Epps, 
Management  Analyst.  Information 
Management  Senice. 
[PR  Doc.  02-9878  Filed  4-22-02;  8:45  am] 
BILLING  CODE  B320-01-P 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Stakeholder  Forum  on  Alternative 
Technologies  to  Incineration 

Correction 

In  notice  document  02-9194 
appearing  on  page  18600  in  the  issue  of 
Tuesday,  April  16,  2002,  make  the 
following  correction: 

On  page  18600,  in  the  second  column, 
above  the  signature  line,  "April  18, 
2002"  should  read  "April  8.  2002". 

[FR  Doc.  C2-9194  Filed  4-22-02;  8:45  am] 

BILLING  CODE  1505-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  Nos,  00-256  and  96-45;  FCC 
02-89] 

Multi-Association  Group  (MAG)  Plan 
for  Regulation  of  Non-Price  Cap 
Incumbent  Local  Exchange  Carriers 
and  Interexchange  Carriers;  Federal- 
State  Joint  Board  on  Universal  Service 

Correction 

In  rule  document  02-7997  beginning 
on  page  15490  in  the  issue  of  Tuesday. 
April  2,  2002.  make  the  following 
correction: 

§54.903    [Corrected] 

On  page  15493.  in  the  first  column,  in 
§54.903,  in  amendatory  instruction 
numbered  2.,  in  the  fourth  line.  "March 
18,  2002",  should  read  "April  18, 
2002". 
[FR  Doc.  C2-7997  Filed  4-22-02;  8:4S  am! 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-42-AD:  Amendment 
39-12695:  AD  2002-07-01] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  P206.  TP206.  TU206. 
U206.  207.  T207,  210.  P210.  and  T210 
Series  Airplanes 

Correction 

In  rule  document  02-7645  beginning 
nn  page  15714  in  the  issue  of 
Wednesday  April  3,  2002.  the  table  is 
corrected  make  the  followme  correction: 

§39.13    [Corrected] 

On  page  15716.  in  the  first  column,  in 
^39.14.  the  table  shuuld  read  as  set  forth 
below: 

(d)  What  actions  must  I  accomplish  to 
address  this  problem''  To  address  this 
problem,  vou  must  accomplish  the 
following; 


Actions 


Compliance 


Procedures 


(1)  Maintenance  Records  Check: 


(i)  Check  the  maintenance  records  to  determine  whether  a  hori- 
zontal stabilizer  attachment  reinforcement  bracket,  part  number 
(P/N)  1232624-1.  shipped  by  Cessna  from  February  27.  1998, 
through  Ivlarch  17,  2000.  is  installed.  The  owner/operator  hold- 
ing at  least  a  pnvate  pilot  certificate  as  authonzed  by  section 
43.7  of  the  Federal  Aviation  Regulations  (14  CFR  43  7)  may 
perform  this  check, 
(ii)  If,  by  checking  the  maintenance  records,  the  owner/operator 
can  positively  show  that  a  honzontal  stabilizer  attachment  rein- 
forcement bracket.  P/N  1232624-1.  shipped  by  Cessna  from 
February  27.  1998.  through  March  17.  2000.  is  not  installed, 
then  the  inspection  requirement  of  paragraph  (d)(2)  and  the  re- 
placement requirement  of  paragraph  (d)(3)  of  this  AD  do  not 
apply.  You  must  make  an  entry  into  the  aircraft  records  that 
shows  compliance  with  this  portion  of  the  AD.  in  accordance 
with  section  43.9  of  the  Federal  Aviation  Regulations  (14  CFR 
43.9) 
(2)  Inspection:  Visually  inspect  the  nght  and  left  honzontal  stabilizer  at- 
tachment reinforcement  brackets,  part  number  (P/N)  1232624-1.  for 
the  existence  of  seam  welds  along  both  the  lower  inboard  and  out- 
board wall/flange. 


(3)  Replacement: 


Within  the  next  50  hours  lime-m- 
service  (TIS)  after  May  13,  2002 
(the  effective  date  of  th:s  ADi. 
unless  already  accomplished 


No  special  procedures  reojired  to 
check  the  logbooK  ' 


Within  the  next  50  hours  TIS  after 
May  13.  2002  (the  effective  date 
of  this  AD),  unless  already  ac- 
complished 


Accomplish  any  necessary  re- 
placements pnor  to  further  flight 
after  the  inspection  required  by 
paragraph  (d)(2)  of  this  AD.  un- 
less already  accomplished 


In  accordance  with  the  Accom- 
plishment Instructions  <n  Cessna 
Service  Bulletin  SEBOO-lO. 
dated  November  6  2000,  and 
the  applicable  maintenance 
manual 

In  accordance  with  the  Accom- 
plishment Instructions  m  Cessna 
Service  Bulletin  SEBOO-10, 
dated  November  6  2000  and 
the  applicable  maintenance 
manual. 
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Actions 


Compliance 


Procedures 


(i)  If  no  seam  weld  is  found  along  botfi  the  lower  inboard  and  out- 
board wall/flange  on  the  right  and  left  horizontal  stabilizer  at- 
tachment reinforcement  bracket  dunng  the  inspection  required  in 
paragraph  (d)(2)  of  this  AD,  replace  with  a  new  or  ainworthy  P/N 
1232624-1  honzontal  stabilizer  attachment  reinforcement  brack- 
et.. 

(ii)  If  the  nght  and  left  horizontal  stabilizer  attachment  reinforce- 
ment bracket  has  seam  welds  along  both  the  lower  inboard  and 
outboard  wall/flange,  no  further  action  is  required 

(4)  Installation  Prohibition  Do  not  install  any  P'N  1232624-1  hon- 
zontal stabilizer  attachment  reinforcement  bracket  (or  FAA-ap- 
proved  equivalent  part)  unless  the  bracket 

(i)  is  inspected  as  required  in  paragraph  (d)(2)  of  this  AD:  and 

(ii)  has  seam  welds  along  both  the  lower  inboard  and  outboard 
wall/flange 


As  of  May  13,  2002  (the  effective    Not  applicable, 
date  of  this  AD). 


[FR  Doc.  C;2-7B43  Filed  4-22-02;  8;45  ami 
BILLING  CODE  1 505-01 -0 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 


DEPARTMENT  OF  TRANSPORTATION      1 9  CFR  Part  1 81 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  99-NM-86-A0;  Amendment 
39-12699;  AD  2002-07-05] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2,  A300  B4,  A300  B4-600,  and 
A300  B4-600R  Series  Airplanes;  and 
Model  A300  F4-605R  Airplanes 

Correction 

In  rule  document  02-8278  beginning 
on  page  16983  in  the  issue  of  Tuesday, 
April  9,  2002,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  16985,  §  39.13,  in  column  2 
of  Table  3,  in  the  ninth  line,' '12, 00" 
should  read  "12,000". 

[FR  Doc.  C2-8278  Filed  4-22-02;  8:45  ami 

BtLUNG  CODE  1505-01-0 


[T.D.  02-15] 


RIN1515-AD08 


North  American  Free  Trade  Agreement 

Correction 

In  rule  document  02-8053  beginning 
on  page  15480  in  the  issue  of  Tuesday, 
April  2,  2002,  make  the  following 
corrections: 

1.  On  page  15481.  in  the  third 
column,  in  the  second  paragraph, 
paragraph  numbered  4,  in  the  seventh 
line,  "cots  '  should  read  "costs  ", 

2.  On  page  15482.  in  the  first  column, 
in  the  ninth  line  of  paragraph  numbered 
five,  "cases"  should  read  "case". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  line 
fourteen,  "or"  should  read  "of, 

4.  On  the  same  page,  in  the  same 
column,  the  fifth  to  the  last  line  of 
paragraph  numbered  6.,  "year  of 
production  of  the  materials  of  "  should 
read  "year  of  production  of  the 
materials  or". 

5.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
fourth  from  the  last  line,  "this"  should 
read  "the". 


6.  On  page  15482,  in  the  second 
column,  in  the  third  full  paragraph,  the 
second  sentence  should  read,  "This 
change  involves  replacing  the  reference 
to  tariff  items  "2106.90,16  and 
2106.90,17"  by  a  reference  to  tariff  items 
"2106.90.48  and  2106.90.52"  within 
paragraph  (c)  of  subsection  (4)  under 
Sections  of  Part  II". 

Appendix  to  Part  181     [Corrected] 

1.  On  page  15483,  in  the  second 
column,  in  the  fourth  line  of  paragraph 
(4)(i),  "subheading"  should  read 
"subheadings". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph  in  the 
fifth  line,  "8414.10"  should  read 
"8418.10". 

3.  On  the  same  page,  in  the  same 
column,  under  SECTION  7. 
MATERIALS,  in  paragraph  (16){a) 
"materials.  "  should  read  "materials  ". 

4.  On  page  15484,  in  the  first  column, 
the  heading  "SECTION  4.1"  should  read 
"SECTION  4.1.". 

5.  On  the  same  page,  in  the  same 
column,  under  the  heading  SECTION 
12,  "A  producer  of  a  good,  or  a  person 
from  whom  the  producer  accquired  the 
fungible  good"  should  read  "An 
exporter  of  a  good,  or  a  person  from 
whom  the  exporter  acquired  the 
fungible  good  ". 

[FR  Doc.  C2-8053  Filed  4-22-02;  8:45  am] 
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Habitat  for  the  San  Bernardino  Kangaroo 
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DEPARTMENT  OF  THE  IffTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AH07 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  the  San  Bernardino 
Kangaroo  Rat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  [Dipodomys  merriami 
parvus)  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
A  total  of  approximately  13,485  hectares 
(33,295  acres)  in  San  Bernardino  and 
Riverside  Counties,  California,  are 
designated  as  critical  habitat  for  the  San 
Bernardino  kangaroo  rat. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  unoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection. 

Section  7  of  the  Act  prohibits 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  arid 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat. 
DATES:  This  rule  is  effective  May  23. 
2002. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  final  rule,  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Carlsbad 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2730  Loker  Avenue 
West,  Carlsbad,  CA  92008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section) 
(telephone:  760/431-9440;  facsimile 
760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  San  Bernardino  kangaroo  rat 
{Dipodomys  merriami  parvus)  is  one  of 
19  recognized  subspecies  of  Merriam's 
kangaroo  rat  [D.  merriami),  a 
widespread  species  distributed 
throughout  arid  regions  of  the  western 
United  States  and  northwestern  Mexico 
(Hall  and  Kelson  1959,  Williams  et  al. 


1993).  In  coastal  southern  California, 
Merriam's  kangaroo  rat  is  the  only 
species  of  kangaroo  rat  with  four  toes  on 
each  of  its  hind  feet.  The  San 
Bernardino  kangaroo  rat  has  a  body 
length  of  about  95  millimeters  (mm)  (3.7 
inches  (in))  and  a  total  length  of  230  to 
235  mm  (9.0  to  9.3  in).  The  hind  foot 
measures  less  than  36  mm  (1.4  in)  in 
length.  The  body  color  is  pale  yellow 
with  a  heavy  overwash  of  dusky  brown. 
The  tail  stripes  are  medium  to  dark 
brown  and  the  foot  pads  and  tail  hairs 
are  dark  brown.  The  flanks  and  cheeks 
of  the  subspecies  are  dusky  (Lidicker 
1960).  The  San  Bernardino  kangaroo  rat 
is  considerably  darker  and  smaller  than 
either  of  the  other  two  subspecies  of 
Merriam's  kangaroo  rat  that  occur  in 
southern  California,  D.  merriami 
merriami  and  D.  merriami  collinus.  The 
San  Bernardino  kangaroo  rat,  endemic 
to  southern  California,  is  one  of  the 
most  highly  differentiated  subspecies  of 
Merriam's  kangaroo  rat  and.  according 
to  Lidicker  (1960),  "it  seems  likely  that 
it  has  achieved  nearly  species  rank." 

The  San  Bernardino  kangaroo  rat,  a 
member  of  the  family  Heteromyidae, 
was  first  described  by  Rhoades  (1894) 
under  the  name  Dipodomys  parvus  from 
specimens  collected  by  R.B.  Herron  in 
Reche  Canyon,  San  Bernardino  County, 
California.  Elliot  reduced  D.  parvus  to  a 
subspecies  of  D.  merriami  [D.  merriami 
parvus)  in  1901,  a  taxonomic  treatment 
of  the  species  which  was  confirmed  by 
Hall  and  Kelson  (1959)  and  Williams  et 
al.  (1993).  The  San  Bernardino  kangaroo 
rat  appears  to  be  separated  from 
Merriam's  kangaroo  rat  (D.  merriami 
merriami)  at  the  northernmost  extent  of 
its  range  near  Cajon  Pass  by  an  8  to  13 
kilometer  (km)  (5  to  8  mile  (mi))  gap  of 
unsuitable  habitat. 

The  historical  range  of  this  species 
extends  from  the  San  Bernardino  Valley 
in  San  Bernardino  County  to  the 
Menifee  Valley  in  Riverside  County 
(Hall  and  Kelson  1959,  Lidicker  1960). 
Prior  to  1960,  the  San  Bernardino 
kangaroo  rat  was  known  from  more  than 
25  localities  within  this  range 
(McKernan  1993).  From  the  early  1880s 
to  the  early  1930s,  the  San  Bernardino 
kangaroo  rat  was  a  common  resident  of 
the  San  Bernardino  and  San  Jacinto 
Valleys  of  southern  California  (Lidicker 
1960).  At  the  time  of  listing,  based  on 
the  distribution  of  apparent  suitable 
soils  and  museum  collections  of  this 
species,  we  estimated  that  the  historical 
range  encompassed  approximately 
130,587  hectares  (ha)  (326.467  acres 
(ac))  (63  FR  51005).  Recent  studies 
indicate  that  the  species  occupies  a 
wider  range  of  soil  and  vegetation  types 
than  previously  thought  (Braden  and 
McKeman  2000),  which  suggests  that 


the  species'  historical  range  may  have 
been  larger  than  we  estimated  at  the 
time  of  listing. 

Although  the  entire  area  of  the 
historical  range  would  not  have  been 
occupied  at  any  given  time  due  to 
hydrological  processes  and  resultant 
variation  in  habitat  suitability,  the  San 
Bernardino  kangaroo  rat  was  widely 
distributed  across  the  San  Bernardino 
and  San  Jacinto  valleys.  By  the  1930s, 
suitable  habitat  had  been  reduced  to 
approximately  11.200  ha  (28,000  ac) 
(McKeman  1997).  Habitat  destruction 
continued  such  that  in  1997  the  San 
Bernardino  kangaroo  rat  was  thought  to 
occupy  only  1,299  ha  (3,247  ac)  of 
suitable  habitat  divided  unequally 
among  seven  locations  (McKernan 
1997).  At  the  time  of  listing,  we 
estimated  that  an  additional  5.277  ha 
(13.193  ac)  of  habitat  distributed  within 
the  Santa  Ana  River,  Lytle  and  Cajon 
creeks,  and  San  Jacinto  River  was  also 
likely  occupied  by  the  San  Bernardino 
kangaroo  rat  (63  FR  51005).  Unlike  the 
three  largest  habitat  blocks,  we  did  not 
provide  an  estimate  for  additional 
habitat  that  was  likely  occupied  for  the 
smaller  remnant  populations  at  City 
Creek,  Etiwanda  alluvial  fan  and  wash, 
Reche  Canyon,  and  South  Bloomington 
(including  Jurupa  Hills).  At  the  time  of 
listing,  we  discounted  approximately 
1,358  ha  (3,396  ac)  of  the  5.277  ha 
(13.193  ac)  of  additional  habitat  as  being 
too  mature  or  degraded  to  support  San 
Bernardino  kangaroo  rats.  Additional 
research  following  the  listing  of  the 
species  has  indicated  that  San 
Bernardino  kangaroo  rats  can  occupy 
mature  alluvial  sage  scrub,  coastal  sage 
scrub,  and  even  chaparral  vegetation 
types  (McKernan  2000).  Moreover, 
systematic  and  general  biological 
surveys  have  resulted  in  the 
documentation  of  additional 
populations  of  the  San  Bernardino 
kangaroo  rat.  within  and  outside  areas 
previously  known  to  be  occupied  by  the 
species.  Consequently,  based  on 
information  relative  to  habitat  usage  and 
species'  distribution  obtained  since  the 
listing,  we  significantly  underestimated 
the  amount  of  area  occupied  by  the 
species  at  the  time  of  listing.  Thus, 
within  the  areas  designated  as  critical 
habitat,  a  minimum  of  approximately 
13,155  ha  (32.480  ac)  of  habitat  are 
believed  to  be  occupied  by  the  San 
Bernardino  kangaroo  rat. 

On  December  8,  2000.  we  proposed 
22,423  ha  (55,408  ac)  of  lands  for 
designation  as  critical  habitat  in  the 
Santa  Ana  River  (including  City  and 
Plunge  Creeks),  Lytle  and  Cajon  Creeks, 
San  Jacinto  River  and  Bautista  Creek, 
and  the  Etiwanda  alluvial  fan  (65  FR 
77178).  The  areas  proposed  and  refined 
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for  this  final  rule  are  within  the  known 
historical  range  for  this  species. 
However,  the  majority  of  the  remaining 
San  Bernardino  kangaroo  rat 
populations  are  primarily  found  in  three 
areas,  the  Santa  Ana  Wash,  the  San 
Jacinto  Wash,  and  Lytle  Creek  and  Cajon 
Wash.  Other  smaller  populations  of  the 
San  Bernardino  kangaroo  rat  are 
documented  in  washes  and  hills  in  the 
areas  surrounding  the  three  main 
population  centers.  Several  of  the  areas 
containing  these  smaller  populations 
were  proposed  as  critical  habitat,  but 
upon  re-evaluation  were  not  included  in 
this  final  designation  because  they  were 
determined  not  to  be  essential  to  the 
long-term  conservation  of  the  San 
Bernardino  kangaroo  rat.  The  basis  for 
this  determination  and  removing  them 
from  the  final  designation  was 
information  indicating  that  the  small 
scattered  populations  or  habitats 
occurred  in  areas  that  were  highly 
fragmented  by  urban  and  agricultural 
development  and/or  no  longer  subject  to 
hydrological  and  geomorphological 
processes  that  would  naturally  maintain 
alluvial  sage  scrub  vegetation.  However, 
even  though  we  believe  that  these 
habitat  areas  are  not  essential  to  the 
long-term  conservation  of  the  San 
Bernardino  kangaroo  rat,  they  are  still 
considered  important  and  may  assist  in 
recover}'  efforts. 

Habitat  for  the  San  Bernardino 
kangaroo  rat  has  been  severely  reduced 
and  fragmented  by  development  and 
related  activities  in  the  San  Bernardino 
and  San  Jacinto  valleys,  resulting  in 
reduced  habitat  patch  size  and 
increased  distances  between  patches  of 
suitable  habitat.  As  noted  by  Andren 
(1994)  in  a  discussion  of  highly 
fragmented  landscapes,  reduced  habitat 
patch  size  and  isolation  exacerbate  the 
effects  of  habitat  loss  on  a  species' 
persistence  (i.e.,  the  loss  of  species,  or 
decline  in  population  size,  will  be 
greater  than  expected  from  habitat  loss 
alone)  and  may  preclude  recolonization 
of  suitable  habitat  following  local 
extirpation  events. 

The  loss  of  native  vertebrates, 
including  rodents,  due  to  habitat 
fragmentation  is  well  documented 
(Soule  et  al.  1992,  Andren  1994,  Boiger 
et  al.  1997).  Results  of  habitat 
fragmentation  on  rodents  may  include 
increased  extirpation  rates  due  to 
increased  vulnerability  to  random 
demographic  (population  characteristics 
such  as  age  and  sex  structure)  and 
environmental  events  (Hanski  1994, 
Boiger  et  al.  1997).  For  example, 
isolated  populations  are  more 
susceptible  to  local  extirpation  by 
manmade  or  natural  events,  such  as 
disease  or  floods,  than  are  larger,  more 


connected  populations.  Furthermore, 
small  populations  are  more  likely  to 
experience  detrimental  effects 
associated  with  reproduction  (e.g.. 
genetic  drift,  inbreeding  depression,  and 
a  loss  of  genetic  variability)  and  increase 
the  risk  of  extinction  (Caughley  1994. 
Lacy  1997).  Past  and  ongoing  causes  of 
fragmentation  of  San  Bernardino 
kangaroo  rat  habitat  include  conversion 
of  lands  to  urban,  industrial, 
agricultural,  and  recreational  uses: 
construction  of  roads  and  freeways;  and 
development  of  flood  control  structures 
such  as  dams,  levees,  detention  basins, 
and  channels.  The  effect  of  these 
human-caused  disturbances  is  three- 
fold— (1)  they  reduce  the  amount  of 
suitable  habitat  for  the  San  Bernardino 
kangaroo  rat.  breaking  large  areas  into 
smaller  patches.  (2)  they  act  as  barriers 
to  movement  between  the  remaining 
suitable  habitat  patches,  and  (3)  they 
disrupt,  preclude,  or  alter  natural 
processes  necessary  to  maintain  suitable 
habitat  [i.e..  sediment  scour  and 
deposition). 

San  Bernardino  kangaroo  rats  are 
typically  found  on  alluvial  fans 
(relatively  flat  or  gently  sloping  masses 
of  loose  rock,  gravel,  and  sand  deposited 
by  a  stream  as  it  flows  into  a  valley  or 
upon  a  plain),  floodplains,  along 
washes,  in  adjacent  upland  areas 
containing  appropriate  physical  and 
vegetative  characteristics  (McKernan 
1997),  and  in  areas  with  historic  braided 
channels  (R.  McKernan,  Curator,  San 
Bernardino  County  Museum,  pers. 
comm.,  2002).  These  areas  consist  of 
sand,  loam,  sandy  loam,  or  gravelly  soils 
(McKernan  1993,  Biaden  and  McKernan 
2000)  that  are  associated  with  alluvial 
processes  [i.e.,  the  scour  and  deposition 
of  clay,  silt,  sand,  gravel,  or  similar 
material  by  rurming  water  such  as  rivers 
and  streams;  debris  flows).  San 
Bernardino  kangaroo  rats  also  occupy 
areas  where  winds  contribute  to  the 
deposition  of  sandy  soils  (e.g., 
northwest  of  the  Jurupa  Hills) 
(McKernan  1997).  The  soils  deposited 
by  alluvial  or  wind  driven  processes 
typically  support  alluvial  sage  scrub  and 
chaparral  vegetation  and  allow  kangaroo 
rats  to  dig  simple,  shallow  burrow 
systems  (McKernan  1997). 

Alluvial  sage  scrub  has  been 
described  as  a  variant  of  coastal  sage 
scrub  (Smith  1980)  and  is  also  referred 
to  as  Riversidean  alluvial  fan  scrub, 
alluvial  fan  sage  scrub,  cismontane 
alluvial  scrub,  alluvial  fan  scrub,  or  by 
Holland  (1986)  as  Riversidian  Alluvial 
Fan  Sage  Scrub.  This  relatively  open 
vegetation  type  is  adapted  to  periodic 
flooding  and  erosion  (Hanes  et  al.  1989) 
and  is  comprised  of  an  assortment  of 
drought-deciduous  shrubs  and  larger 


evergreen  woody  shrubs  characteristic 
of  both  coastal  sage  scrub  and  chaparral 
communities  (Smith  1980). 

Three  phases  of  alluvial  sage  scrub 
have  been  described:  Pioneer, 
intermediate,  and  mature.  The  phases 
are  thought  to  correspond  to  factors 
such  as  flood  scour,  distance  from  flood 
channel,  time  since  last  flood,  and 
substrate  features  (Smith  1980.  Hanes  et 
al.  1989).  Under  natural  conditions, 
flood  waters  periodically  break  out  of 
the  main  river  channel  in  a  complex 
pattern,  resulting  in  a  braided 
appearance  to  the  floodplain  and  a 
mosaic  of  vegetation  stages.  Pioneer  sage 
scrub,  the  earliest  phase,  is  subject  to 
frequent  hydrological  disturbance  and 
the  sparse  vegetation  is  usually  renewed 
by  frequent  floods  (Smith  1980,  Hanes 
et  al.  1989).  The  intermediate  phase, 
which  is  typically  found  on  benches 
between  the  active  channel  and  mature 
floodplain  terraces,  is  subject  to 
periodic  flooding  at  longer  inter\'als. 
The  vegetation  of  early  and  intermediate 
stages  is  relatively  open,  and  supports 
the  highest  densities  of  the  San 
Bernardino  kangaroo  rat  (McKernan 
1997). 

The  oldest,  or  mature,  phase  of 
alluvial  sage  scrub  is  rarely  affected  by 
flooding  and  supports  the  highest  plant 
density  (Smith  1980).  Although  mature 
areas  are  generally  used  less  frequently 
by  the  kangaroo  rats  or  occupied  at 
lower  densities  than  those  supporting 
earlier  phases,  these  areas  are  essential 
for  the  conser\'ation  of  the  species. 
Shallow  burrows,  such  as  those 
inhabited  by  the  San  Bernardino 
kangaroo  rats,  are  likely  to  become 
inundated  or  lost  due  to  scour  and 
sediment  deposition  during  flooding 
events.  Therefore,  mature  phase  alluvial 
scrub  areas  can  ser\'e  as  refugia  for  San 
Bernardino  kangaroo  rats  from  lower 
portions  of  the  floodplain  during  large 
scale  flooding  events,  and  they  can 
support  source  populations  for 
recolonization  of  the  lower  floodplain 
areas  after  the  flooding  has  subsided 
Due  to  the  dynamic  nature  of  the 
alluvial  floodplain,  all  three  elevations 
within  the  floodplain  and  the  associated 
phases  of  alluvial  scrub  habitat  are 
essential  to  the  long-term  survival  of  the 
San  Bernardino  kangaroo. 

Alluvial  sage  scrub  vegetation 
includes  plant  species  that  are  often 
associated  with  coastal  sage  scrub, 
chaparral,  or  desert  transition 
communities.  Common  plant  species 
found  within  these  plant  communities 
may  include:  Lepidospartum 
squamatum  (scalebroom),  Eriogonum 
fasciculatum  (California  buckwheat). 
Ehodictyon  crassifolium  (wooly  yerba 
santa),  Eriodictyon  trichocahic  (hairy 
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yerba  santa),  Yucca  whipplei  (our  Lord's 
candle),  Rhus  ovata  (sugar  bush),  Rhus 
integrifolia  (lemonadeberry),  Malosma 
laurina  (laurel  sumac),  Juniperus 
califomicus  (California  juniper), 
Baccharis  saUcifolia  (mulefat), 
Penstemon  spectabilis  (show\' 
penstemon).  Heterotheca  villosa  (golden 
aster),  Eriogonum  elongatum  (tall 
buckwheat),  Encelia  farinosa  (brittle 
bush),  Opuntia  spp.  (prickly  pear  and 
cholla),  Adenostoma  fasciculatum 
(chamise),  Prunus  Uici folia  (holly-leaf 
cherry),  Quercus  spp.  (oaks).  Salvia 
apiana  (white  sage),  and  annual  forbs 
(e.g..  Phacelia  spp.  (phacelia),  Lupinus 
spp.  (lupine),  and  Plagiobothrys  spp. 
(popcorn  flower)),  and  native  and 
nonnative  grasses. 

Similar  to  other  subspecies  of 
Merriam"s  kangaroo  rat,  the  San 
Bernardino  kangaroo  rat  prefers 
moderately  open  habitats  characterized 
by  low  shrub  canopy  cover  (McKeman 
1997).  However,  the  species  uses  areas 
of  denser  vegetation  (Braden  and 
McKeman  2000).  McKeman  (pers. 
comm.,  2000)  further  stated  that  such 
areas  are  essential  to  San  Bernardino 
kangaroo  rat  conservation.  Research 
conducted  by  Braden  and  McKeman 
(2000)  during  1998  and  1999 
demonstrated  that  areas  with  late  phases 
of  the  floodplain  vegetation,  such  as 
mature  alluvial  fan  sage  scmb  and 
associated  coastal  sage  scrub  and 
chaparral,  including  some  areas  of 
moderate  to  dense  vegetation  such  as 
nonnative  grasslands,  are  at  least 
periodically  occupied  by  the  species. 

A  study  of  San  Bernardino  kangaroo 
rats  conducted  by  Braden  and 
McKeman  (2000)  provided  additional 
new,  specific  data  about  the  habitat 
characteristics  in  which  the  species  was 
found.  While  this  study  indicated  the 
range  of  habitat  characteristics  in  which 
the  species  can  occur,  it  was  not 
designed  to  describe  habitat  preferences 
for  the  species.  Braden  and  McKeman 
determined  that  within  habitat  occupied 
by  the  San  Bemardino  kangaroo  rat:  (1) 
Perennial  cover  varies  from  0  to  100 
percent;  (2)  annual  cover  (primarily 
nonnative  grasses)  varies  from  0  to  70 
percent;  (3)  the  proportion  of  surface 
fine  sands  varies  from  0  to  100  percent: 
(4)  surface  cover  of  small  rock  fragments 
varies  from  0  to  90  percent;  and  (5) 
surface  cover  of  large  rock  fragments 
Vciries  from  0  to  51  percent.  The  San 
Bernardino  kangaroo  rat  has  also  been 
documented  in  areas  of  human 
disturbance  not  typically  associated 
with  the  species,  including  nonnative 
grasslands,  margins  of  orchards  and  out- 
of-use  vineyards,  alluvial  sage  scrub, 
and  areas  of  wildland/urban  interface 
within  floodplains  or  terraces  and 


adjacent  to  occupied  habitat  (McKeman, 
in  lift.  2000). 

Areas  that  contain  low  densities  of 
San  Bemardino  kangaroo  rats  may  be 
important  for  dispersal,  genetic 
exchange,  colonization  of  newly 
suitable  habitat,  and  re-colonization  of 
areas  after  severe  storm  events.  The 
dynamic  nature  of  the  alluvial  habitat 
leads  to  a  situation  where  not  all  the 
habitat  associated  with  alluvial 
processes  is  suitable  for  the  species  at 
any  point  in  time.  However,  areas 
generally  considered  unsuitable  habitat, 
such  as  out-of-production  vineyards  and 
margins  of  orchards,  can  and  do  develop 
into  suitable  habitat  for  the  species 
through  natural  processes  (McKeman, 
pers.  comm..  2000). 

Little  is  known  about  home  range 
size,  dispersal  distances,  or  other  spatial 
requirements  of  the  San  Bernardino 
kangaroo  rat.  However,  home  ranges  for 
the  Merriam's  kangaroo  rat  in  the  Palm 
Springs.  California,  area  averaged  0.33 
ha  (0.8  ac)  for  males  and  0.31  ha  (0.8  ac) 
for  females  (Behrends  et  al.  1986). 
Furthermore.  Blair  (1943)  reported 
much  larger  home  ranges  for  Merriam's 
kangaroo  rats  in  New  Mexico,  where 
home  ranges  averaged  1.7  ha  (4.1  ac)  for 
males  and  1.6  ha  (3.8  ac)  for  females. 
Space  requirements  for  the  San 
Bernardino  kangaroo  rat  likely  vary 
according  to  season,  age  and  sex  of 
animal,  food  availability,  and  other 
factors.  Although  outlying  areas  of  their 
home  ranges  may  overlap,  Dipodomys 
adults  actively  defend  small  core  areas 
near  their  burrows  (Jones  1993).  Home 
range  overlap  between  males  and 
between  males  and  females  is  extensive, 
but  female-female  overlap  is  slight 
(Jones  1993).  The  degree  of  competition 
between  San  Bernardino  kangaroo  rats 
and  sympatric  (living  in  the  same 
geographical  area)  species  of  kangaroo 
rats  for  food  and  other  resources  is  not 
presently  known. 

Similar  to  other  kangaroo  rats,  the 
Merriam's  kangaroo  rat  is  generally 
granivorous  (feeds  on  seeds  and  grains) 
and  often  stores  large  quantities  of  seeds 
in  surface  caches  (Reichman  and  Price 
1993).  Green  vegetation  and  insects  are 
also  important  seasonal  food  sources. 
Insects,  when  available,  have  been 
documented  to  constitute  as  much  as  50 
percent  of  a  kangaroo  rat's  diet 
(Reichman  and  Price  1993). 

Wilson  et  al.  (1985)  reported  that 
compared  to  other  rodents,  Merriam's 
kangaroo  rat,  and  heteromyids  in 
general,  have  relatively  low 
reproductive  output.  Rainfall  and  the 
availability  of  food  have  been  cited  as 
factors  affecting  kangaroo  rat 
populations.  Droughts  lasting  more  than 
a  year  can  cause  rapid  declines  in 


population  numbers  after  seed  caches 
are  depleted  (Goldingay  et  al.  1997). 

Little  information  exists  on  the 
specific  types  and  local  abundances  of 
predators  that  feed  on  the  San 
Bemardino  kangaroo  rat.  Potential 
native  ppedators  include  the  common 
bam  owl  [Tyto  alba),  great  homed  owl 
[Bubo  virginianus),  long-eared  owl  (Asia 
otus),  gray  fox  (Urocyon 
cinereoargenteus),  coyote  [Canis 
latrans),  long-tailed  weasel  [Mustela 
frenata],  bobcat  [Felis  rufus),  badger 
[Taxidea  taxus),  San  Diego  gopher 
snake  (Pituophis  melanoleucus 
annectens),  Calif omia  king  snake 
[Lampropeltis  getulus  calif omiae],  red 
diamond  rattlesnake  [Crotalus  ruber), 
and  southem  Pacific  rattlesnake 
(Crotalus  viridus).  Domestic  cats  (Felis 
cattus)  are  known  to  be  predators  of 
native  rodents  (Hubbs  1951,  George 
1974)  and  have  the  ability  to  reduce 
population  sizes  of  rodents  (Crooks  and 
Soule  1999).  Predation  of  San 
Bemardino  kangaroo  rats  by  domestic 
cats  has  been  documented  (McKeman, 
pers.  comm.,  2000).  Continued 
fragmentation  of  habitat  is  likely  to 
promote  higher  levels  of  predation  by 
native  animals  (Bolger  et  al.  1997)  and 
urban-associated  animals  (e.g.,  domestic 
cats,  opossums  (Didelphis  virginianus), 
and  striped  skunks  (Mephitis  mephitis)) 
as  the  interface  between  natural  habitat 
and  urban  areas  is  increased  (Churcher 
and  Lawton  1987). 

A  limited  amount  of  data  exists 
pertaining  to  population  dynamics  of 
the  San  Bemardino  kangaroo  rat. 
Information  is  not  currently  available  on 
several  aspects  of  the  species'  life 
history  such  as  fecundity  (the  capacity 
of  an  organism  to  produce  offspring), 
survival,  population  age  and  sex 
structure,  intra-  and  interspecific 
competition,  and  causes  and  rates  of 
mortality.  With  respect  to  population 
density,  Braden  and  McKeman  (2000) 
documented  substantial  annual 
variation  on  a  trapping  grid  in  San 
Bemardino  County,  where  densities 
ranged  from  2  to  26  animals  per  ha  (2.47 
ac).  The  reasons  for  these  greatly 
disparate  values  during  the  15-month 
study  are  unknown.  These  fluctuations 
bring  to  light  several  important  aspects 
of  the  species'  distribution  and  life 
history  which  should  be  considered 
when  identifying  areas  essential  for  the 
conservation  of  the  species — (1)  a  low 
population  density  observed  in  an  area 
at  one  point  in  time  does  not  mean  the 
area  is  occupied  at  the  same  low  density 
any  other  month,  season,  or  year;  (2)  a 
low  population  density  is  not  an 
indicator  of  low  habitat  quality  or  low 
overall  value  of  the  land  for  the 
conservation  of  the  species;  (3)  an 


Federal  Register /Vol.  67,  No.  78 /Tuesday.  April  23.  2002 /Rules  and  Regulations 


19815 


abundance  of  San  Bernardino  kangaroo 
rats  can  decrease  rapidly;  and  (4)  one  or 
more  factors  [e.g.,  food  availability, 
fecundity,  disease,  predation,  genetics, 
environment)  are  strongly  influencing 
the  species'  population  dynamics  in  one 
or  more  areas.  High-amplitude,  high- 
frequency  fluctuations  in  small,  isolated 
populations  make  them  extremely 
susceptible  to  local  extirpation. 

Previous  Federal  Action 

The  San  Bernardino  kangaroo  rat  was 
emergency  listed  as  endangered  on 
January  27,  1998:  conciurently,  a 
proposal  to  make  provisions  of  the 
emergency  listing  permanent  was  also 
published  in  the  Federal  Register  (63 
FR  3835  and  63  FR  3877,  respectively). 
On  September  24,  1998,  we  published  a 
final  rule  determining  the  San 
Bernardino  kangaroo  rat  to  be  an 
endangered  species  under  the  Act  (63 
FR  51005).  Critical  habitat  was 
determined  not  to  be  prudent  at  the  time 
of  listing  because  an  increase  in  the 
degree  of  threat  and  the  lack  of  benefit 
to  the  species  (63  FR  51005). 

On  March  4,  1999,  the  Southwest 
Center  for  Biological  Diversity  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  the  Federal  District  Court  for 
the  Northern  District  of  California 
challenging  our  failure  to  designate 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  and  six  other  federally 
listed  species.  A  settlement  agreement 
was  entered  into  on  November  3,  1999, 
in  which  we  were  to  re-evaluate  the 
prudency  of  designating  critical  habitat. 
If  designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat  was 
determined  to  be  prudent,  we  would 
publish  a  proposed  rule  critical  habitat 
designation  by  December  1,  2000.  and  a 
final  designation  by  December  1,  2001. 

In  accordance  with  the  stipulated 
settlement  agreement,  we  re-evaluated 
the  not  prudent  finding  as  determined  at 
the  time  of  listing.  Following  our  re- 
evaluation,  we  determined  that  critical 
habitat  was,  in  fact,  prudent  and 
published  a  proposed  rule  to  designate 
critical  habitat  on  December  8,  2000  (65 
FR  77178).  A  discussion  of  our  re- 
evaluation  of  the  prudency  of 
designating  critical  habitat  for  the  San 
Bernardino  kangaroo  rat  is  contained 
writhin  the  Previous  Federal  Action 
section  of  our  rule  proposing  the 
designation  (65  FR  77178). 

Following  delayed  completion  of  the 
draft  economic  analysis  for  the 
proposed  designation  and  time  required 
to  hold  pubhc  hearings,  we  requested  a 
90-day  extension  from  the  plaintiffs  to 
adequately  address  public  comments 
and  complete  the  final  designation.  On 
November  19,  2001,  the  plaintiffs  agreed 


to  the  extension.  The  District  Court 
subsequently  approved  the  90-day 
extension  requiring  us  to  complete  the 
final  designation  by  March  1,  2002. 
Through  agreement  of  the  parties,  this 
deadline  was  subsequently  extended  to 
April  15.2002. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas  . 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection:  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conser\'ation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessar}'. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  regulations  at  50  CFR 
402.02,  we  define  destruction  or  adverse 
modification  as  "...the  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to,  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical,"  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  result  in  any 
regulatory'  requirements  for  these 
actions. 

The  designation  of  critical  habitat 
does  not,  in  itself,  lead  to  the  recovery 
of  a  listed  species.  The  designation  of 
critical  habitat  does  not  create  a 
management  plan,  establish  a  preserve, 
reserve,  or  wilderness  area  where  no 
actions  are  allowed,  it  does  not  establish 


numerical  population  goals,  prescribe 
specific  management  actions  (inside  or 
outside  of  critical  habitat),  or  directly 
affect  areas  not  designated  as  critical 
habitat 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identifv'.  to  the  extent 
known,  and  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (/.p..  areas  on  which  are 
found  the  primarv  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  at  the  time  of 
listing  to  the  extent  such  habitat  is 
determinable,  at  the  time  of  listing. 
When  we  designate  critical  habitat  at 
the  time  of  listing  or  under  short  court- 
ordered  deadlines,  we  often  may  not 
have  sufficient  information  to  identify 
all  areas  which  are  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  occupied 
by  the  species,  we  are  designating  only 
areas  currently  known  to  be  essential, 
Essential  areas  contain  the  features  and 
habitat  characteristics  that  are  necessan,' 
to  sustain  the  species,  as  defined  at  50 
CFR  424.12(b).  We  will  not  speculate 
about  what  areas  might  be  found  to  be 
essential  if  better  information  became 
available,  or  what  areas  may  become 
essential  over  time.  Moreover,  certain 
known  populations  of  the  San 
Bernardino  kangaroo  rat  have  not  been 
designated  as  critical  habitat.  We  did 
not  designate  critical  habitat  for  small 
scattered  populations  or  habitats  which 
were  in  areas  that  were  highly 
fragmented  by  urban  and  agricultural 
development  or  were  no  longer  subject 
to  hydrological  and  geomorphological 
processes  that  would  naturally  maintain 
alluvial  sage  scrub  vegetation  (the 
primarv  plant  community  containing  its 
habitat)  because  we  do  not  believe  that 
these  areas  are  essential  to  the 
conservation  of  the  species  based  on 
current  scientific  and  commercial 
information. 

Based  on  the  limited  and  fragmented 
range  of  the  San  Bernardino  kangaroo 
rat,  we  are  including  330  ha  (815  ac)  of 
habitat  determined  to  be  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat  that  is  not  currently  known 
to  be  occupied.  This  area  is  located  in 
Riverside  County  at  the  northern  end  of 
the  San  Jacinto  Unit  (Unit  3).  A  more 
detailed  discussion  of  this  area  and  the 
rationale  as  to  whv  it  is  essential  to  the 
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conservation  of  the  San  Bernardino 
kangaroo  rat  is  contained  in  the 
description  for  this  critical  habitat  unit. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1, 1994  (59  FR  34271). 
provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  This  policy 
requires  Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan;  articles  in  peer- 
reviewed  journals;  conservation  plans 
developed,  or  under  development,  by 
States  and  counties;  scientific  status 
surveys  and  studies;  and  biological 
assessments  or  other  unpublished 
materials  (e.g.,  gray  literature). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
any  designation  of  critical  habitat  may 
not  include  all  of  the  habitat  areas  that 
may  eventually  be  determined  to  be 
necessar\'  for  the  recovery'  of  the 
species.  For  these  reasons,  it  is 
important  to  understand  that  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  necessary  for 
the  conservation  of  the  species.  Areas 
outside  the  critical  habitat  designation 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  of  the  Act 
jeopardy  standard  and  the  section  9  of 
the  Act  take  prohibitions,  as  determined 
on  the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  units  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome. 


Methods 

hi  determining  areas  that  are  essential 
to  conserve  the  San  Bernardino 
kangaroo  rat,  we  used  the  best  scientific 
and  commercial  data  available.  These 
data  included  research  and  survey 
observations  published  in  peer  reviewed 
articles;  regional  Geographic 
Information  System  (GIS)  coverages;  San 
Bernardino  County  Multiple  Species 
Habitat  Conservation  Program  (MSHCP) 
database;  the  University  of  California, 
Riverside,  species  database;  and  data 
from  reports  submitted  by  biologists 
holding  section  10(a)(1)(A)  recovery 
permits,  including  results  from  on-going 
research  on  the  San  Bernardino 
kangaroo  rat  by  the  San  Bernardino 
County  Museum. 

Primary  Constituent  Elements 

In  accordance  with  section  3{5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  These 
physical  and  biological  features,  as 
outlined  in  50  CFR  424.12.  include  but 
are  not  limited  to:  space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  or  other 
nutritional  or  physiological 
requirements;  cover  or  shelter;  sites  for 
breeding,  reproduction,  or  rearing  of 
offspring;  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historical  geographical  and 
ecological  distributions  of  a  species.  All 
areas  designated  as  critical  habitat  for 
the  San  Bernardino  kangaroo  rat  contain 
one  or  more  of  these  physical  or 
biological  features,  also  called  primary 
constituent  elements. 

The  primary'  constituent  elements  for 
the  San  Bernardino  kangaroo  rat  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  foraging,  reproducing,  rearing 
of  young,  intra-specific  communication, 
dispersal,  genetic  exchange,  and/or 
sheltering.  The  primary  constituent 
elements  are  found  in  areas  influenced 
by  historic  and/or  current 
geomorphological  and  hydrological 
processes  and  areas  of  wind-blown  sand 
that  support  alluvial  sage  scrub 
vegetation  or  a  mosaic  of  alluvial  sage 
scrub  and  associated  vegetation  types 
(e.g.,  coastal  sage  scrub,  chaparral)  in 
San  Bernardino  and  Riverside  counties. 
Primary  constituent  elements  associated 


with  the  biological  needs  of  dispersal 
are  also  found  in  areas  that  provide 
connectivity  or  linkage  between  or 
within  larger  core  population  areas, 
including  open  space  and  disturbed 
areas  that  may  contain  introduced  plant 
species. 

The  long-term  conservation  of  the  San 
Bernardino  kangaroo  rat  is  dependent 
upon  a  number  of  factors  including  the 
protection  and  management  of  occupied 
habitat,  the  protection  of  linkages 
between  core  areas  to  maintain  gene 
flow  and  minimize  loss  of  genetic 
diversity  (W.  Spencer,  conservation 
biologist.  Conservation  Biology 
Institute,  pers.  comm.,  2002;  Lande 
1988),  the  protection  of  upland  areas 
adjacent  to  suitable  habitat  that  serve  as 
refugia  from  lower  portions  of  the 
floodplain  during  large  scale  flooding 
events  and/or  provide  source 
populations  for  recolonization  of  the 
lower  floodplain  after  the  flooding  has 
subsided  (R.  McKeman,  pers.  comm., 
2002),  and  the  protection  of 
geomorphological,  hydrological.  and 
aeolian  (wind-driven)  processes 
essential  to  the  continued  existence  and 
conservation  of  suitable  habitat.  The 
location  and  dynamic  nature  of  the 
alluvial  habitat  occupied  by  this  species 
makes  it  especially  vulnerable  to  flood 
control  activities  throughout  the 
drainages  in  which  it  occurs. 

Based  on  our  current  knowledge  of 
this  species,  the  primary  constituent 
elements  include; 

(1)  Soil  series  consisting 
predominantly  of  sand,  loamy  sand, 
sandy  loam,  or  loam; 

(2)  Alluvial  sage  scrub  and  associated 
vegetation,  such  as  coastal  sage  scrub 
and  chamise  chaparral,  with  a 
moderately  open  canopy; 

(3)  River,  creek,  stream,  and  wash 
channels;  alluvial  fans;  floodplains; 
floodplain  benches  and  terraces;  and 
historic  braided  channels  that  are 
subject  to  dynamic  geomorphological 
and  hydrological  processes  typical  of 
fluvial  systems  within  the  historical 
range  of  the  San  Bernardino  kangaroo 
rat.  These  areas  may  include  a  mosaic 
of  suitable  and  unsuitable  soils  and 
vegetation  that  either  (a)  occur  at  a  scale 
smaller  than  the  home  range  of  the 
animal,  or  (b)  form  a  series  of  core  areas 
and  linkages  between  them;  and 

(4)  Upland  areas  proximal  to 
floodplains  with  suitable  habitat  (e.g., 
floodplains  that  support  the  soils, 
vegetation,  or  geomorphological, 
hydrological  and  aeolian  processes 
essential  to  this  species).  These  areas  are 
essential  due  to  their  geographic 
proximity  to  suitable  habitat  and  the 
functions  they  serve  during  flooding 
events.  These  areas  may  include 
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marginal  habitats  such  as  agricultural 
lands  that  are  disced  annually,  out-of- 
production  vineyards,  margins  of 
orchards,  areas  of  active  or  inactive 
industrial  or  resource  extraction 
activities,  and  urban/wildland 
interfaces. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  identif\'ing  areas  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat,  we  used  data  regarding  the 
habitat  elements  essential  to  the  species, 
including  vegetation  types,  hydrology, 
elevation,  topography,  and  soil  type  and 
texture.  We  identified  suitable  and 
necessary  habitat  components  within 
the  species'  current  and  historic  range, 
and  examined  the  degree  of  existing 
urbanization  and  other  forms  of 
anthropogenic  habitat  disturbance, 
excluding  from  the  designation,  as 
feasible,  those  areas  in  which 
development  has  permanently 
precluded  occupation  by  the  species. 

To  identify  those  lands  essential  to 
the  conservation  of  the  San  Bernardino 
kangaroo  rat,  we  used  data  regarding  (1) 
known  San  Bernardino  kangaroo  rat 
occurrences,  (2)  alluvial  fan  sage  scrub 
and  associated  vegetation.  (3) 
geomorphology.  and  (4)  connectivity 
corridors  between  San  Bernardino 
kangaroo  rat  populations.  We  delimited 
a  study  area  by  selecting  geographic 
boundaries  based  on  the  four  factors 
described  above.  We  determined 
conservation  value  based  on  the 
presence  of,  or  proximity  to,  extant  San 
Bernardino  kangaroo  rat  populations 
and/or  alluvial  fan  sage  scrub  and 
associated  vegetation,  surrounding  land- 
uses,  and  the  potential  to  allow 
dispersal  of  the  species  between 
occupied  areas.  We  then  evaluated 
within  this  area  those  areas  where 


ongoing  habitat  conservation  planning 
efforts  have  resulted  in  the  preparation 
of  biological  analyses  that  identify' 
habitat  important  for  the  conservation  of 
the  San  Bernardino  kangaroo  rat.  These 
include  the  proposed  Western  Riverside 
Countv  MSHCP  and  the  proposed  San 
Bernardino  Valley-Wide  MSHCP. 
Finally,  we  evaluated  adjacent  lands 
that  may  not  have  been  included  in  the 
original  data  due  to  data  limitations  but 
have  conservation  value  for  the  San 
Bernardino  kangaroo  rat  based  on  the 
factors  described  above. 

Once  essential  habitat  was  identified 
and  delineated,  we  evaluated  those 
lands  to  determine  if  they  were  covered 
by  an  approved  Habitat  Conser\ation 
Plan  (HCP)  or  other  special  management 
plan  that  provided  protection  and 
management  for  the  San  Bernardino 
kangaroo  rat  and  its  habitat.  We 
determined  that  none  of  the  essential 
lands  were  covered  by  an  approved  HCP 
or  other  special  management  plan  in 
which  the  San  Bernardino  kangaroo  rat 
is  a  covered  species. 

Critical  habitat  for  the  San  Bernardino 
kangaroo  rat  was  delineated  based  on 
interpretation  of  the  multiple  sources 
available  during  the  preparation  of  this 
final  rule,  including  aerial  photography 
at  a  scale  of  1:24.000  (comparable  to  the 
scale  of  a  7.5  minute  U.S.  Geological 
Sur\'ey  Quadrangle  topographic  map), 
current  (2001)  digital  ortho- 
photography,  and  projects  authorized 
for  take  through  consultations  under 
section  7  of  the  Act.  These  lands  were 
divided  into  specific  map  units,  i.e., 
critical  habitat  units. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  avoid 
development,  such  as  urbanized  areas 
[e.g..  cities)  and  similar  lands  that  do 
not  contain  the  primary  constituent 
elements  that  defined  lands  essential  for 


the  conservation  of  the  San  Bernardino 
kangaroo  rat.  However,  our  minimum 
mapping  unit  did  not  allow  us  to 
exclude  all  developed  areas  Existing 
features  and  structures  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings,  roads,  railroads,  airports, 
other  paved  areas,  lawns,  and  other 
urban  landscaped  areas  will  not  contain 
one  or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the  Act 
unless  they  affect  the  species  and/or 
primar\'  constituent  elements  in 
adjacent  critical  habitat 

Critical  Habitat  Designation 

The  approximate  area  of  critical 
habitat  by  county  and  land  ownership  is 
shown  in  Table  \  Critical  habitat 
includes  San  Bernardino  kangaroo  rat 
habitat  throughout  the  species' 
remaining  range  in  Riverside  and  San 
Bernardino  Counties.  California.  Lands 
designated  are  under  private.  State. 
Tribal,  and  Federal  ownership,  with 
Federal  lands  including  lands  managed 
bv  the  U.S.  Forest  Service  (Forest 
Ser\-ice)  and  Bureau  of  Land 
Management  (BLM).  Four  critical 
habitat  units  have  been  delineated: 
Santa  Ana  River;  Lytle  and  Cajon 
Creeks;  San  lacinto  River-Bautista 
Creek;  and  Etiwanda  Alluvial  Fan  and 
Wash.  These  areas  support  important 
concentrations  of  San  Bernardino 
kangaroo  rats  and  are  the  major 
strongholds  of  this  species  within  its 
geographical  range.  In  summary,  the 
critical  habitat  areas  described  below 
constitute  our  best  assessment  of  areas 
needed  for  the  survival  and 
conservation  of  the  San  Bernardino 
kangaroo  rat.  A  brief  description  of  each 
unit,  and  reasons  for  designating  it  as 
critical  habitat,  are  presented  below. 


Table  1  .—Approximate  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  by  County  and  Land  Ownership 

[Area  estimates  reflect  dntical  habitat  unit  boundaries'] 


County 


Federal  2 


Tribal 


Local/State3 


Pnvate 


Total 


Riverside  135  ha 

(330  ac) 

San  Bernardino  800  ac 

I  (1,970  ac) 

Total  935  ha 

(2.300  ac) 


290  ha 
(710  ac) 
Oha 
(Oac) 
290  ha 
(710  ac) 


Oha 
(0  ac) 
215  ha 

(535  ac) 
215  ha 
(535  ac) 


1,835  ha 
(4.530  ac) 
10.210  ha 

(25.220  ac) 
12.045  ha 
(29.750  ac) 


2  260  ha 
(5  565  ac) 
11  225  ha 
(27  725  ac) 
13  485  ha 
(33.295  ac) 


'Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac)  Based  on  the  level  of  imprecision  of  mapping  at  this  scale,  approxi- 
mate hectares  and  acres  have  been  rounded  to  the  nearest  5. 

2  Federal  lands  include  BLM  and  Forest  Service  lands. 

3  Local/State  lands  defined  for  San  Bemardino  County  are  those  lands  formerly  owned  by  the  U  S  Air  Force  as  part  of  Norton  Air  Force  Base 
These  lands  are  In  the  process  of  being  acquired  by  the  San  Bernardino  County  International  Airport  Authonty  and  the  Inland  Valley  Develop- 
ment Agency. 
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Critical  Habitat  Unit  1:  Santa  Ana  River 

The  Santa  Ana  River  critical  habitat 
unit,  located  in  San  Bernardino  County, 
encompasses  approximately  3.615  ha 
(8,935  ac),  and  includes  the  Santa  Ana 
River  and  portions  of  City,  Plunge,  and 
Mill  creeks.  Bounded  by  Seven  Oaks 
Dam  to  the  northeast,  the  area  includes 
lands  within  the  San  Bernardino 
National  Forest  and  portions  of  the 
cities  of  San  Bernardino,  Redlands. 
Highland,  and  Colton.  Although  Seven 
Oaks  Dam  impedes  sediment  transport 
and  reduces  the  magnitude,  frequency, 
and  extent  of  flood  events,  the  system 
still  retains  partial  fluvial  dynamics 
because  contributions  from  Mill  Creek 
are  not  impeded  by  a  dam  or  debris 
basin. 

A  large  tract  of  undeveloped  land  in 
San  Bernardino  National  Forest  is 
partially  within  and  adjacent  to  the 
northern  and  eastern  portions  of  this 
critical  habitat  imit.  In  addition,  this 
unit  contains  upland  refugia  and 
tributaries  [e.g..  City  and  Plunge  creeks) 
that  are  occupied  by  the  species,  active 
hydrological  channels,  floodplain 
terraces,  and  areas  of  habitat 
immediately  adjacent  to  floodplain 
terraces. 

The  Santa  Ana  River  unit  contains  the 
approximately  310  ha  (765  ac)  Woolly- 
Star  Preservation  Area  (WSPA),  a 
section  of  the  floodplain  downstream  of 
Seven  Oaks  Dam  that  was  preserved  by 
the  flood  control  districts  of  Orange, 
Riverside,  and  San  Bernardino  counties. 
The  WSPA  was  established  in  1988  by 
the  Army  Corps  of  Engineers  (ACOE)  in 
an  attempt  to  minimize  the  effects  of 
Seven  Oaks  Dam  on  the  federally 
endangered  Eriastrum  densifolium  ssp. 
sanctorum  (Santa  Ana  River  woolly- 
star)  along  the  Santa  Ana  River.  This 
area  of  alluvial  fan  scrub  in  the  wash 
near  the  low-flow  channel  of  the  river 
was  designated  for  preservation  because 
these  sections  of  the  wash  were  thought 
to  have  the  highest  potential  to  maintain 
the  hydrology  necessary  for  the  periodic 
regeneration  of  early  phases  of  alluvial 
fan  sage  scrub.  Most  of  the  area  is  likely 
to  support  San  Bernardino  kangaroo  rats 
(MEC  Analytical  Systems,  Inc  2000). 

We  are  now  coordinating  with  the 
BLM,  ACOE.  San  Bernardino  Valley 
Conservation  District,  Cemex 
Construction  Materials,  Robertson's 
Ready  Mix,  and  other  local  interests  in 
an  attempt  to  establish  the  Santa  Ana 
River  Wash  Conservation  Area.  The 
objective  of  these  discussions  is  to 
consolidate  a  conservation  area 
consisting  of  alluvial  fan  scrub  occupied 
by  three  federally  endangered  species, 
the  San  Bernardino  kangaroo  rat,  Santa 
Ana  River  woolly-star,  and  Dodecahema 


leptoceras  (slender-horned  spineflower); 
and  one  federally  threatened  species,      « 
the  coastal  California  gnatcatcher 
[PoIioptUa  californica  califomica).  The 
area  is  envisioned  to  include  an  Area  of 
Critical  Environmental  Concern  or 
ACEC  (see  below)  and  the  ACOE's 
preservation  lands  for  Santa  Ana  River 
woolly-star.  This  cooperative  agreement 
would  reconfigure  and  consolidate  sand 
and  gravel  mining  operations  in  this 
unit  to  reduce  adverse  effects  to  these 
listed  species  and  remaining  alluvial  fan 
scrub  communities. 

In  1994.  the  BLM  designated  three 
parcels  in  the  Santa  Ana  River,  a  total 
of  approximately  305  ha  (760  ac).  as  an 
ACEC.  The  primary  goal  of  this 
designation  was  to  protect  and  enhance 
the  habitat  of  federally  listed  plant 
species  occurring  in  the  area  while 
providing  for  the  administration  of 
existing  water  conservation  rights. 
Although  the  establishment  of  this 
ACEC  was  important  in  regard  to 
conservation  of  sensitive  species  and 
communities  in  this  area,  the 
administration  of  these  valid  existing 
water  conservation  rights  may  conflict 
with  the  BLM's  ability  to  manage  their 
lands  for  the  San  Bernardino  kangaroo 
rat.  Existing  rights  include  a  withdrawal 
of  Federal  lands  for  water  conservation 
through  an  act  of  Congress  on  February 
20.  1909  (Public.  No.  248).  The  entire 
ACEC  is  included  in  this  withdrawn 
land  and  may  be  used  for  water 
conservation  measures  such  as  the 
construction  of  percolation  basins. 
These  lands  are  not  managed 
specifically  for  the  San  Bernardino 
kangaroo  rat. 

Additionally,  approximately  30  ha  (54 
ac)  of  occupied  habitat  in  the  Santa  Ana 
River  has  been  set  aside  in  perpetuity  by 
the  U.S.  Air  Force  as  part  of  on-base  site 
remediation  efforts  at  the  former  Norton 
Air  Force  Base  in  San  Bernardino, 
California.  The  area  will  be  monitored 
and  managed  specifically'  for  the  San 
Bernardino  kangaroo  rat.  as  well  as  the 
woolly-star. 

Critical  Habitat  Unit  2:  Lytle  and  Galon 
Creeks 

The  Lytle  and  Cajon  Creeks  Unit, 
which  encompasses  approximately 
5,655  ha  (13,970  ac)  in  San  Bernardino 
County,  includes  the  northern  extent  of 
this  species'  remaining  distribution. 
This  unit  contains  habitat  along  and 
between  Lytle  and  Cajon  creeks  from  the 
point  that  the  creeks  emanate  from 
canyons  within  San  Bernardino 
National  Forest  to  flood  control 
channels  downstream.  This  unit 
includes  alluvial  fans,  floodplain 
terraces,  and  historic  braided  river 
channels.  Alluvial  sage  scrub  and  other 


vegetation  types  that  provide  habitat  for 
San  Bernardino  kangaroo  rat  occur  on 
terraces  and  adjacent  areas  with  sandy 
soils.  This  unit  includes  Glen  Helen 
Regional  Park  and  portions  of  the  City 
of  Muscoy. 

The  hydro-geomorphological 
processes  that  apparently  rejuvenate 
and  maintain  the  dynamic  mosaic  of 
alluvial  fan  sage  scrub  are  still  largely 
intact  in  Lytle  and  Cajon  creeks  (i.e., 
streemi  flows  are  not  impeded  by  dams 
or  debris  basins),  and  the  remaining 
habitat  allows  dispersal  between  these 
two  drainages,  which  is  important  for 
genetic  exchange  between  populations. 
This  unit  is  adjacent  to  large  tracts  of 
undeveloped  land  and  contains  upland 
areas  occupied  by  the  species. 
Therefore,  these  areas  are  essential 
because  of  the  presence  of  substantial, 
existing  populations  of  the  species  and 
habitat  connectivity  within  and  between 
Lytle  and  Cajon  Creeks,  as  well  as  with 
the  Etiwanda  alluvial  fan  to  the  west. 

The  approximately  560  ha  (1,380  ac) 
Cajon  Creek  Habitat  Conservation 
Management  Area,  managed  by  Vulcan 
Materials  Co.,  Western  Division,  was 
created  in  1996  to  offset  approximately 
920  ha  (2,270  ac)  of  sand  and  gravel 
mining  proposed  within  and  adjacent  to 
Cajon  Creek.  Of  this,  an  estimated  245 
ha  (610  ac)  is  the  Cajon  Creek 
Conservation  Bank  established  to  help 
conserve  populations  of  24  species 
associated  with  alluvial  fan  scrub, 
including  the  Santa  Ana  River  woolly- 
star,  San  Bernardino  kangaroo  rat,  and 
coastal  California  gnatcatcher.  We  are 
working,  through  the  section  7 
consultation  process,  with  project 
proponents  to  encourage  the  purchase  of 
lands  within  this  conservation  bank  by 
the  year  2006,  when  interim  protection 
under  a  10-year  conservation  easement 
ends.  The  entire  Cajon  Creek  Habitat 
Conservation  Management  Area  and 
adjacent  mitigation  lands  set  aside  for 
the  development  of  the  Coimty  of  San 
Bernardino  Sheriffs  training  facility 
would  form  the  nucleus  for  a  larger 
reserve  to  protect  the  San  Bernardino 
kangaroo  rat  and  other  listed  species  in 
this  area. 

Critical  Habitat  Unit  3:  San  Jacinto 
River-Bautista  Creek 

The  San  Jacinto  River-Bautista  Creek 
Unit  encompasses  approximately  2,260 
ha  (5,565  ac)  in  Riverside  County  and 
includes  portions  of  San  Bernardino 
National  Forest,  Soboba  Band  of 
Luiseno  Indians  Reservation,  Bautista 
Creek,  and  areas  along  the  San  Jacinto 
River  in  the  vicinity  of  San  Jacinto, 
Hemet,  and  Valle  Vista.  This  unit, 
which  represents  the  southern  extent  of 
the  ciurently  known  distribution  of  the 
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species,  is  adjacent  to  San  Bernardino 
National  Forest  and  includes  occupied 
habitat  and  approximately  330  ha  (815 
ac)  of  lands  not  currently  known  to  be 
occupied. 

Along  the  San  Jacinto  River  the  . 
species  occurs  from  the  upper  reach  of 
habitat  in  the  River  dov^rnstream  to  State 
Route  79.  within  the  confined  portion  of 
the  floodplain,  beyond  the  earthen  flood 
control  levee,  along  the  river  into  the 
San  Jacinto  Valley  and  foothills  of  the 
Badlands.  In  Bautista  Creek,  the  species 
occurs  upstream  of  the  Bautista  flood 
control  basin  until  the  topography  of  the 
canyon  becomes  too  steep.  On  Tribal 
lands  two  occupied  tributaries  to  the 
San  Jacinto  River  are  included.  All  non- 
Tribal  lands  within  Riverside  County- 
designated  as  critical  habitat  for  the  San 
Bernardino  kangaroo  rat  are  within  the 
planning  area  of  the  Western  Riverside 
MSHCP. 

Since  the  time  of  listing,  additional 
areas  along  the  San  Jacinto  River  and 
Bautista  Creek  have  been  identified  as 
essential  for  the  conservation  of  the  San 
Bernardino  kangaroo  rat.  New  essential 
areas  were  identified  based  on 
additional  occupation  information,  a 
better  understanding  of  the  species' 
habitat  needs  and  vegetation  providing 
habitat,  the  need  for  habitat 
connectivity,  and  the  importance  of 
maintenance  of  hydrological  conditions. 
New  information  indicates  that  the 
habitat  occupied  within  the  floodplain 
bv  the  San  Bernardino  kangaroo  rat  is 
larger  than  previously  thought 
(McKernan.  in  lift.  1999.  Braden  and 
McKeman  2000),  and  includes  areas  of 
higher  vegetation  density.  We  have  also 
received  additional  information  on  the 
distribution  of  the  species  within  the 
watershed  (e.g.,  Bautista  Creek),  and  are 
including  areas  essential  for 
maintaining  habitat  connectivity  along 
the  floodplain.  This  additional 
information  further  supports  the 
identification  of  this  area  as  a  major 
concentration  of  San  Bernardino 
kangaroo  rat  in  the  final  listing  rule  and 
the  importance  of  this  area  for  the  long- 
term  conservation  for  this  species. 

Approximately  290  ha  (710  ac)  of 
lands  within  the  Soboba  Band  of 
Luiseno  Indians  Reservation  within  this 
critical  habitat  unit  have  been 
determined  to  be  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat  and  designated  as  critical 
habitat.  These  lands  include  portions  of 
the  San  Jacinto  River  and  two  tributary 
washes.  This  portion  of  the  unit  is  least 
affected  by  flood  control  activities  and 
supports  the  largest  known  density  of 
animals  in  the  unit.  Inclusion  of  the 
Tribal  portion  of  the  unit  is  also 
necessary  to  maintain  the  hydrologic 


functions  of  the  unit.  Please  refer  to  the 
Govemment-to  Government 
Relationship  with  Tribes  section  of  this 
final  rule  for  a  more  detailed 
explanation  of  why  these  Tribal  lands 
have  been  included  in  this  final 
designation. 

The  San  Jacinto  River/Bautista 
Canyon  population  is  the  only  known 
remaining  population  in  Riverside 
County.  Although  this  population  is  the 
smallest  of  the  three  large  remaining 
populations,  it  is  essential  for  the  long- 
term  survival  and  recovery'  of  the 
species.  The  other  two  large  populations 
(Santa  Ana  River  and  Lytle  Creek/Cajon 
Wash)  are  in  relatively  close  proximity 
to  one  another,  leaving  them 
simultaneously  vulnerable  to  regional 
catastrophes.  As  a  result,  the  San  Jacinto 
population  is  essential  for  the  recovery 
of  the  species,  and  any  permanent 
reduction  in  its  viability  would  affect 
the  long-term  survival  of  the  San 
Bernardino  kangaroo  rat. 

The  portion  of  designated  critical 
habitat  located  downstream  (west)  of 
State  Route  79,  an  estimated  330  ha  (815 
ac),  is  currently  not  known  to  be 
occupied  by  the  San  Bernardino 
kangaroo  rat.  This  area  was  historically 
occupied  but  we  are  not  aware  of  any 
recent  trapping  efforts  that  could 
provide  additional  information  as  to 
current  status  of  occupancy.  This 
portion  of  the  unit  provides  additional 
habitat  essential  for  recover,'  to 
maintain  a  viable  population  and  by 
reducing  the  risks  from  deleterious 
stochastic  (random  naturally  occurring) 
events  within  the  unit. 

The  population  of  San  Bernardino 
kangaroo  rats  in  this  unit  is  at  risk  due 
to  its  small  size  and  the  limited  area  that 
it  occupies.  As  discussed  above,  low 
abundance  renders  the  population 
susceptible  to  stochastic  events  such  as 
inbreeding,  the  loss  of  genetic  variation, 
demographic  problems  like  skewed 
variability  in  age  and  sex  ratios,  and 
catastrophes  such  as  floods,  droughts,  or 
disease  epidemics  (Lande  1988. 
Frankham  and  Ralls  1998,  Saccheri  et 
al.  1998). 

The  risks  of  catastrophic  stochastic 
events  due  to  small  population  size  and 
isolation  is  exacerbated  by  normal 
population  fluctuation  cycles.  During  a 
.severe  population  decline  due  to  a 
natural  fluctuation  or  a  stochastic  event, 
populations  contract  into  disjunct 
groups.  As  populations  rebound  these 
groups  become  the  source  for 
recolonization  of  previously  occupied 
and  new  areas.  Areas  that  include 
varying  habitat  conditions  [e.g.. 
topography,  position  on  the  floodplain. 
vegetation  characteristics,  substrate. 
areas  for  population  expansion)  have  an 


increased  ability  to  support  populations 
through  stochastic  events.  Population 
expansion  in  good  years  results  in 
reservoirs  of  individuals  that  survive  in 
more  difficult  years.  Therefore,  essential 
habitat  areas  supporting  relatively  small 
populations  should  include  varying 
habitat  conditions. 

The  area  of  this  unit  that  is  not  known 
to  be  occupied  is  on  the  broadest 
portion  of  the  historic  floodplain  and  is 
contiguous  to  known  occupied  habitat. 
It  will  provide  area  for  population 
expansion  during  expansion  years  and 
provides  important  habitat  variability 
for  persistence  in  years  of  decline 

Critical  Habitat  Unit  4:  Etiwanda 
Alluvial  Fan  and  Wash 

The  Etiwanda  Alluvial  Fan  and  Wash, 
which  encompasses  approximately 
1.950  ha  (4.820  ac),  is  located  in  western 
San  Bernardino  County  and  represents 
the  approximate  westernmost  extent  of 
the  known  range  of  the  San  Bernardino 
kangaroo  rat.  Within  the  northern 
boundarv'  of  the  unit  are  portions  of  San 
Bernardino  National  Forest  This  unit 
includes  lands  within  and  between  the 
active  hydrological  channels  of  Deer. 
Day,  and  Etiwanda  creeks.  A  large 
alluvial  fan,  floodplains.  and  terraces 
occur  throughout  the  unit.  Soils  are 
primarily  sandy  or  sandy  loam  and 
support  alluvial  fan  sage  scrub  This 
unit  also  includes  portions  within  the 
boundaries  of  the  cities  of  Rancho 
Cucamonga  and  Fontana:  and  the 
approximately  310  ha  (760  ac)  North 
Etiwanda  Preserve. 

Lands  designated  as  critical  habitat 
within  this  unit  contain  a  population  of 
the  species  and  upland  rcfugia  from 
catastrophic  flooding.  Neither  dams  nor 
debris  basins  exist  at  the  mouths  of  East 
Etiwanda  and  San  Sevaine  creeks, 
enabling  natural  fluvial  processes  to 
maintain  favorable  habitat  conditions  on 
the  upper  alluvial  fan  and  in  other 
portions  of  the  critical  habitat  unit. 
However,  urban  development  and 
existing  and  proposed  flood  control 
structures  will  preclude  the  occurrence 
of  future  natural  fluvial  processes  in  the 
Etiwanda  alluvial  fan  south  of  24th 
Street/Wilson  Avenue  (Biological 
Opinion.  FWS-SB-1 743.5  Carlsbad  Fish 
and  Wildlife  Office,  February  7.  2002). 
Despite  these  conditions,  the  San 
Bernardino  kangaroo  rat  persists  within 
San  Bernardino  County  Transportation 
and  Flood  Control  District  property  and 
approximately  65  ha  (155  ac)  of  this 
habitat  within  the  critical  habitat  unit 
has  been  set  aside  and  will  be  managed 
primarily  for  the  San  Bernardino 
kangaroo  rat.  Recognized  local  San 
Bernardino  kangaroo  rat  authority. 
Robert  McKernan.  states  that  areas 


19820  Federal  Register /Vol.  67.  No.  78 /Tuesday,  April  23,  2002 /Rules  and  Regulations 


within  historic  flood  regimes  (such  as 
western  Lytle  Creek  fan  including  the 
Etiwanda  wash)  should  be  given  equal 
priority  to  the  major  population  areas  of 
the  Santa  Ana  River  and  Cajon  Wash  in 
considering  the  survival  and  recovery  of 
the  San  Bernardino  kangaroo  rat  (R. 
McKeman  1999). 

Effiects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  conservation  of  the 
species.  Individuals,  organizations, 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
proposed  or  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat. 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  us. 
Through  this  consultation,  we  would 
ensure  that  the  permitted  actions  do  not 
adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  maimer  consistent 


with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  action 
agency.  Formal  conference  reports 
include  a  biological  opinion  that  is 
prepared  according  to  50  CFR  402.14,  as 
if  the  species  was  listed  or  critical 
habitat  were  designated.  We  may  adopt 
the  formal  conference  report  as  the 
biological  opinion  when  the  species  is 
listed  or  critical  habitat  is  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  San  Bernardino  kangaroo  rat 
or  its  critical  habitat  will  require 
consultation  under  section  7  of  the  Act. 
Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  (Corps)  under 
section  404  of  the  Clean  Water  Act,  or 
some  other  Federal  action,  including 
funding  (e.g. ,  Federal  Highway 
Administration,  Federal  Aviation 
Administration,  or  Federal  Emergency 
Management  Agency)  will  also  continue 
to  be  subject  to  the  consultation  process 
pursuant  to  section  7  of  the  Act.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
consultation  under  section  7  of  the  Act. 


Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  San 
Bernardino  kangaroo  rat  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Any  activity  that  results  in 
changes  in  the  hydrology  of  the  unit, 
including  activities  associated  with 
flood  control  structures  and  operations; 
construction  of  levees,  berms,  and 
concrete  channels;  flooding;  sediment, 
sand,  or  gravel  removal,  transfer,  or 
deposition;  grading;  excavation;  and 
construction  or  modification  of  bridges; 

(2)  Any  activity  that  results  in 
development  or  alteration  of  the 
landscape  within  or  immediately 
adjacent  to  fluvial  systems,  including 
water  diversion,  reclamation,  and 
recharge  activities;  agricultural 
activities;  urban  and  industrial 
development;  water  conservation 
activities;  off-road  activity;  and 
mechanized  land  clearing  or  discing; 

(3)  Any  activity  that  results  in 
changes  to  the  water  quality  or  quantity 
to  an  extent  that  habitat  becomes 
unsuitable  to  support  the  San 
Bernardino  kangaroo  rat; 

(4)  Any  activity  that  could  lead  to  the 
introduction,  expansion,  or  increased 
density  of  exotic  plant  or  animal 
species,  urban-associated  domestic 
animals  (e.g.,  cats),  or  livestock  into  San 
Bernardino  kangaroo  rat  habitat; 

(5)  Any  activity  that  results  in 
appreciable  detrimental  changes  to  the 
density  or  diversity  of  plant  or  animal 
populations  in  San  Bernardino  kangaroo 
rat  habitat,  such  as  grubbing,  grading, 
overgrazing,  mining,  discing,  off-road 
vehicle  use,  or  the  application  of 
herbicides,  rodenticides,  or  other 
pesticides;  and 

(6)  Any  activity  that  could  result  in  an 
appreciably  decreased  habitat  value  or 
quality  through  indirect  effects,  such  as 
noise,  edge  effects,  night-time  lighting, 
or  fragmentation. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  requirements  pursuant 
to  section  7  of  the  Act  for  actions  that 
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may  affect  critical  habitat  with  the 
requirements  for  actions  that  may  affect 
a  listed  species.  Section  7  of  the  Act 
prohibits  actions  funded,  authorized,  or 
carried  out  by  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  survival  and  recovery.  Actions 
likely  to  "destroy  or  adversely  modify" 
critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  recovery  of  the  listed 
species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on 
recovery  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  destroy  or  adversely  modify 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by  the 
San  Bernardino  kangaroo  rat  is  not 
likely  to  result  in  a  significant 
regulatory  burden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species.  In  that  portion  of  critical  habitat 
that  is  not  currently  known  to  be 
occupied  or  if  occupied  habitat  becomes 
unoccupied  in  the  future,  critical  habitat 
may  provide  a  benefit  through  the 
recognition  of  the  importance  of  these 
areas  to  the  conservation  of  the  species. 
However,  the  Corps  already  currently 
requires  review  of  most  or  all  projects 
requiring  permits  in  all  fluvial  systems, 
whether  San  Bernardino  kangaroo  rats 
are  known  to  be  present. 

Designation  of  critical  habitat  could 
affect  Federal  agency  activities.  Federal 
agencies  already  consult  pursuant  to 
section  7  of  the  Act  with  the  Service  on 
activities  in  areas  known  to  be  occupied 
by  the  species  to  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  the  species.  These  actions 
include,  but  are  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  U.S.  by  the  Corps  under 
section  404  of  the  Clean  Water  Act; 

(2)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities: 

(3)  Regulation  of  airport  construction 
and  improvement  activities  by  the 
Federal  Aviation  Administration; 

(4)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission;  and 

(5)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 


Department  of  Energy,  or  any  other 
Federal  agency. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  Division  of  Endangered 
Species.  U.  S.  Fish  and  Wildlife  Sen'ice, 
911  NE  11th  Avenue,  Portland.  OR 
97232-4181  (telephone  503-231-6158: 
facsimile  503-231-6243). 

Relationship  to  Habitat  Conservation 
Plans  and  (ither  Planning  Efforts 

Section  10(a)(1)(B)  of  the  Act 
authorizes  the  Service  to  issue  to  non- 
Federal  entities  a  permit  for  the 
incidental  take  of  endangered  and 
threatened  species.  This  permit  allows  a 
non-Federal  landowner  to  proceed  with 
an  activit>'  that  is  legal  in  all  other 
respects,  but  that  results  in  the 
incidental  taking  of  a  listed  species.  The 
Act  defines  incidental  take  as  take  that 
is  "incidental  to.  and  not  the  purpose  of. 
the  carrying  out  of  an  otherwise  lawful 
activity."  A  habitat  conservation  plan, 
or  HCP.  must  accompany  an  application 
for  an  incidental  take  permit.  The 
purpose  of  the  HCP  is  to  describe  and 
ensure  that  the  effects  of  the  permitted 
action  on  covered  species  are 
adequately  minimized  and  mitigated 
and  that  the  action  does  not  appreciably 
reduce  the  survival  and  recovery  of  the 
species. 

The  State  of  California  instituted  a 
conservation  planning  program  parallel 
to  the  Federal  HCP  program.  Under  the 
Natural  Community  Conservation 
Planning  (NCCP)  Act  of  1991,  a  NCCP 
is  a  plan  for  the  conservation  of  natural 
communities  that  takes  an  ecosystem 
approach  and  encourages  cooperation 
between  private  and  government 
interests.  The  Service  and  the  California 
Department  of  Fish  and  Game  (CDFG) 
work  with  applicants  to  develop  plans 
that  serve  both  as  an  HCP  xmder  the 
Federal  Endangered  Species  Act  as  well 
as  an  NCCP  under  the  States  NCCP  Act. 
Much  like  a  regional  HCP.  an  NCCP 
identifies  and  provides  for  the  regional 
or  area-wide  protection  and 
perpetuation  of  plants,  animals,  and 
their  habitats,  while  allowing 
compatible  land  use  and  economic 
activity.  The  initial  focus  of  this 
program  is  coastal  sage  scrub.  Within 
this  program,  the  CDFG  included  the 
long-term  conservation  of  alluvial  sage 
scrub,  which  is  in  part  occupied  by  the 
San  Bernardino  kangaroo  rat.  However, 
participation  in  NCCP  is  voluntary.  San 


Bernardino  and  Riverside  counties  have 
signed  planning  agreements 
(memoranda  of  understanding  (MOUs)) 
to  develop  multi-species  plans  that  meet 
NCCP  criteria,  but  have  not  enrolled  m 
the  NCCP  program  in  the  interim 

We  are  coordinating  with  the  BLM. 
Corps,  San  Bernardino  Valley 
Conser\'ation  District.  Sun  West 
Materials,  Robertson's  Ready  Mix,  and 
other  local  interests  in  an  attempt  to 
establish  the  Santa  Ana  River  Wash 
Conservation  Area.  The  objective  of 
these  discussions  is  to  consolidate  a 
conser\'ation  area  consisting  of  alluvial 
fan  scrub  communities  occupied  by  four 
federally  listed  species,  but  as  yet.  we 
have  not  completed  this  process. 

Because  there  are  no  approved  HCPs/ 
NCCPs  in  which  the  San  Bernardino 
kangaroo  rat  is  a  covered  species  or 
other  consen'ation  plans  that  are 
currently  completed  that  specifically 
address  the  San  Bernardino  kangaroo 
rat,  we  did  not  exclude  any  lands  from 
this  critical  habitat  designation  pursuant 
to  section  4(b)(2)  of  the  Act  on  this 
basis. 

In  the  event  that  future  HCPs  covering 
the  San  Bernardino  kangaroo  rat  are 
developed  within  the  boundaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  San  Bernardino 
kangaroo  rat  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas  or  appropriately 
modifving  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modif\'  the  primary 
constituent  elements.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the  San 
Bernardino  kangaroo  rat.  The  process 
also  enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  sur\'ival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  appropriate 
management  for  lands  essential  for  the 
long-term  conservation  of  the  San 
Bernardino  kangaroo  rat.  The  take 
minimization  and  compensation 
measures  provided  under  these  HCPs 
are  expected  to  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule.  If  an  HCP  that 
addresses  the  San  Bernardino  kangaroo 
rat  as  a  covered  species  is  ultimately 
approved,  the  Service  may  reassess  the 
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critical  habitat  boundaries  in  light  of  the 
HCP. 

Summary  of  Comments  and 
Recommendations 

In  the  December  8,  2000,  proposed 
critical  habitat  designation  (65  FR 
77178),  we  requested  all  interested 
parties  to  submit  comments  on  the 
specifics  of  the  proposal  including 
infonnation  related  to  biological 
justification,  policy,  economics,  and 
proposed  critical  habitat  boundaries. 
The  first  comment  period  closed  on 
February  6,  2001.  The  comment  period 
was  reopened  from  September  4,  2001, 
to  October  4.  2001  (66  FR  46251),  to 
allow  for  additional  comments  on  the 
proposed  designation,  and  comments  on 
the  draft  economic  analysis  of  the 
proposed  critical  habitat.  Comments 
received  after  the  close  of  this  last 
comment  period  were  determined  not  to 
provide  substantive  comment  that  had 
not  already  been  raised  or  addressed 
and  entered  into  the  supportive  record 
for  this  rulemaking. 

We  contacted  all  appropriate  State 
and  Federal  agencies.  Tribes,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
legal  notices  in  two  newspapers  in 
southern  California:  San  Bernardino 
County  Sun  and  Riverside  Press 
Enterprise  on  December  11,  2000,  and 
again  in  both  papers  on  September  4. 
2001.  We  provided  notification  of  the 
draft  economic  analysis  through 
telephone  calls,  letters,  and  news 
releases  faxed  and/or  mailed  to  affected 
elected  officials,  media  outlets,  local 
jurisdictions,  and  interest  groups.  We 
also  published  the  draft  economic 
analysis  and  associated  material  on  our 
Carlsbad  Fish  and  Wildlife  Office 
Internet  site  following  its  release  on 
September  4,  2001.  In  addition  to 
inviting  public  comment  on  the 
proposed  designation  and  the  draft 
economic  analysis  on  the  proposed 
designation,  the  latter  notices 
announced  the  dates  and  times  of  public 
hearings  on  the  proposed  designation. 
These  hearings  were  held  on  September 
20,  2001,  in  San  Bernardino,  California 
from  1:00  p.m.  to  3:00  p.m.  and  6:00 
p.m.  to  8:00  p.m.  Transcripts  of  these 
hearings  are  available  for  inspection  (see 
ADDRESSES  section). 

We  asked  nine  biologists,  who  have 
knowledge  of  the  San  Bernardino 
kangaroo  rat,  to  provide  peer  review  of 
the  proposed  designation  of  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat;  six  responded.  Five  of  the  six 
supported  the  designation,  although 
several  expressed  concerns  with  the 


ability  of  the  amount  of  habitat 
proposed  to  provide  for  the  persistence 
and  recovery  of  the  species;  one  was 
non-committal.  Several  of  the  reviewers 
felt  that  the  Braden  and  McKeman 
(2000)  study  could  be  misleading,  as 
their  methods  for  quantifying  the 
percent  cover  of  habitat  could  give  the 
impression  that  marginal  upland  mature 
shnib  habitat  had  the  same  value  as 
high  quality  alluvial  scrub.  Their 
comments  have  been  either  addressed  in 
the  text  or  responded  to  below. 

We  received  a  total  of  66  comment 
letters/ testimonies,  from  54  separate 
parties,  during  the  two  public  comment 
periods.  Comments  were  received  from 
a  number  of  Federal  and  local  agencies, 
and  separate  private  organizations  or 
individuals.  Of  these  66  conmients,  10 
were  in  favor  of  the  designation,  52 
against  it,  and  4  were  neutral.  We 
reviewed  all  comments  received  for 
substantive  issues  and  comments,  and 
new  information  regarding  the  San 
Bernardino  kangaroo  rat.  Similar 
comments  were  grouped  into  three 
general  issues  relating  specifically  to  the 
proposed  critical  habitat  determination 
and  draft  economic  analysis  on  the 
proposed  determination.  Comments 
have  been  incorporated  directly  into  the 
final  rule  or  final  addendum  to  the 
economic  analysis  or  addressed  in  the 
following  summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

1 .  Comment:  The  scale  of  the 
proposed  critical  habitat  for  the  San 
Berndidino  kangaroo  rat  is  overly  broad, 
resulting  in  vague  unit  boundaries. 
Several  commenters  questioned  the 
biological  justification  for  proposing 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  using  such  a  landscape- 
scale  approach.  Several  commenters 
were  concerned  that  the  mapping  lacked 
precision  for  use  by  the  public.  Several 
commenters  voiced  concern  that  areas 
that  should  not  be  designated  as  critical 
habitat  were  included  because  of  the 
mapping  scale. 

Our  Response:  We  recognize  that  not 
all  parcels  of  land  designated  as  critical 
habitat  will  contain  the  habitat 
components  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat.  Due  to  time  constraints, 
and  the  absence  of  more  detailed  map 
information  during  the  preparation  of 
the  proposed  designation,  we  used  a 
100-m  UTM  grid  to  delineate  the  critical 
habitat  boundaries.  This  resulted  in  the 
inclusion  of  some  lands  that  did  not 
provide  the  primary  constituent 
elements  for  the  San  Bernardino 
kangaroo  rat.  such  as  homes  and  urban 
landscapes. 


In  developing  the  final  designation, 
we  made  an  effort  to  minimize  the 
inclusion  of  nonessential  areas  that  do 
not  contain  the  primary  constituent 
elements  for  the  kangaroo  rat.  However, 
due  to  our  mapping  scale,  some  areas 
not  essential  to  the  conservation  of  the 
San  Bernardino  kangaroo  rat  were 
included  within  the  boundaries  of 
proposed  and  final  critical  habitat.  We 
were  able  to  refine  our  boundaries 
considerably  with  recent  (2001)  aerial 
imagery  which  allowed  for  the 
exclusion  of  many  areas  that  do  not 
contain  the  primary  constituent 
elements.  These  areas,  such  as  towns, 
housing  developments,  mines,  or  other 
developed  lands  are  unlikely  to  provide 
essential  habitat  for  the  kang2u-oo  rat. 
Because  they  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  for  the  species.  Federal  actions 
limited  to  those  areas  will  not  trigger  a 
section  7  consultation,  unless  they  affect 
the  species  or  the  primary  constituent 
elements  of  adjacent  critical  habitat. 

2.  Comment:  Several  peer  reviewers, 
in  addition  to  other  commenters,  had 
concerns  that  the  amoimt  of  land 
proposed  as  critical  habitat  was  not 
sufficient  for  the  survival  and  long-term 
conservation  of  the  species. 
Additionally,  some  commenters  thought 
that  the  critical  habitat  proposal  was 
overly  broad,  containing  too  much  land, 
and  one  commenter  supported  the 
delineation  of  the  proposed  designation. 

Our  Response:  In  proposing  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat,  we  identified  those  areas  that  we 
believed  to  be  essential  to  the 
conservation  of  this  species.  However, 
the  mapping  scale  that  we  used  resulted 
in  a  more  inclusive  proposal.  We  did 
not  include  all  areas  currently  occupied 
by  the  kangaroo  rat,  but  designated 
those  areas  that  possess  larger 
populations,  have  unique  ecological 
characteristics,  and/or  represent  the 
historic  geographic  areas  where  the 
species  can  be  re-established.  Please 
refer  to  the  Background  and  Criteria 
Used  To  Identify  Critical  Habitat 
sections  of  this  final  rule  for  further 
discussion  on  this  topic. 

After  refining  our  proposal  and 
weighing  the  best  available  information, 
we  conclude  that  the  areas  designated 
by  this  final  rule,  including  currently 
occupied  areas  that  were  not  known  to 
be  occupied  at  the  time  the  species  was 
listed,  are  essential  for  the  conservation 
of  the  species. 

3.  Comment:  Several  peer  reviewers 
and  other  commenters  indicated  that 
certain  areas  within  the  proposed 
critical  habitat  were  either  known  to  be 
occupied  (e.g.,  Etiwanda  Creek  Channel, 
Day  Creek  Channel,  San  Antonio  Wash 
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near  Baseline  Road,  Etiwanda  Fan)  or 
were  not  occupied  (e.g.,  Riverside 
County  Flood  Control  and  Water 
Conservation  District  facilities,  Rancho 
Cucamonga,  Fontana). 

Our  Response:  Data  used  in  the 
preparation  of  our  proposed  and  final 
designations  indicate  that  the  Etiwanda 
Creek  Channel.  Day  Creek  Channel,  San 
Antonio  Wash'near  Baseline  Road, 
Etiwanda  Fan,  and  areas  in  Fontana  are 
occupied  by  the  San  Bernardino 
kangaroo  rat.  The  majority  of  the 
Riverside  Flood  Control  and  Water 
Conservation  District  facilities 
mentioned  by  the  commenters  (e.g., 
small  properties,  buildings,  wells)  are 
located  in  areas  of  the  San  Jacinto  Wash 
in  which  we  have  current 
documentation  of  occupancy  by  the  San 
Bernardino  kangaroo  rat. 

4.  Comment:  Some  commenters  were 
concerned  with  the  definition  of 
"occupied"  in  the  proposed  rule 
claiming  that  it  was  problematic, 
unsupportable,  and  inconsistent. 

Our  Response:  In  the  proposed  rule 
and  for  this  final  designation,  we 
defined  occupancy  based  on 
documented  occurrence  data  for  the  San 
Bernardino  kangaroo  rat  for  the  last 
fifteen  vears.  We  evaluated  the  location 
of  obser\'ations  relative  to  other 
documented  occurrences  to  obtain  an 
understanding  of  the  mosaic  of 
occupied  habitat  within  appropriate 
suitable  plant  communities  and  wash 
habitat.  We  then  evaluated  the 
estimated  territory  size,  potential  use 
area  and  dispersal  distances 
documented  for  other  kangaroo  rat 
species  and  applied  those  trends  for  the 
San  Bernardino  kangaroo  rat. 

We  understand  that  this  definition  of 
occupancy  may  differ  from  public 
perception  of  detectable  presence  of  a 
kangaroo  rat  during  each  survey  event 
over  all  of  designated  critical  habitat. 
We  believe  that  based  on  the  behavior 
and  ecology  of  the  San  Bernardino 
kangaroo  rat  as  extrapolated  from  the 
best  available  scientific  data,  the  animal 
may  not  be  detectable  at  all  times  across 
all  areas  designated  as  critical  habitat. 
Based  on  our  analysis  we  believe  we 
have  properly  defined  occupancy  as  it 
relates  to  the  bihavior  and  ecology  of 
the  San  Bernardino  kangaroo  rat. 

5.  Comment:  Several  peer  reviewers 
pointed  out  that  small,  isolated 
populations  of  the  San  Bernardino 
kangaroo  rat  may  contain  important 
genetic  material  for  the  species.  They 
also  suggested  that  the  Service  conduct 
a  population  genetics  study  to 
determine  whether  or  not  to  include 
them  in  critical  habitat. 

Our  Response:  Small  isolated 
populations  of  the  San  Bernardino 


kangaroo  rat  may  provide  important 
genetic  material  for  the  species  and  its 
long-term  conservation.  However,  we 
currently  do  not  have  any  information 
concerning  the  genetic  diversity  of  these 
populations.  Further,  due  to  the  time 
constraints  for  completing  this 
designation,  we  were  unable  to  develop 
and  or  conduct  a  biologically  and 
statistically  rigorous  study  to  evaluate 
the  genetics  of  the  remaining  San 
Bernardino  kangaroo  rat  populations. 
Therefore,  we  did  not  have  substantive 
information  to  determine  and  support 
that  these  small  isolated  populations  are 
essential  to  the  long-term  conservation 
of  the  San  Bernardino  kangaroo  rat. 
Thus,  the  areas  containing  them  were 
not  designated  as  critical  habitat. 

6.  Comment:  The  descriptions  of  the 
primary  constituent  elements  of  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  are  not  specific,  or  are  vague, 
incorrect,  and/or  confusing. 

Our  Response:  The  description  of  the 
primarv  constituent  elements  for  the 
San  Bernardino  kangaroo  rat  is  based  on 
the  best  available  scientific  and 
commercial  data  regarding  the  species, 
including  a  compilation  of  data  from 
peer-reviewed,  published  literature; 
unpublished  or  non-peer-reviewed 
survev  and  research  reports:  and 
opinions  of  biologists  knowledgeable 
about  the  San  Bernardino  kangaroo  rat 
and  its  habitat.  Additionally,  we 
updated  the  biological  information, 
including  the  primary  constituent 
elements,  in  this  final  rule  based  on 
information  that  we  received  from 
survev  reports  during  2002,  public 
comments,  and  scientific  and 
commercial  data.  Consequently,  the 
primar\-  constituent  elements,  as 
described  in  this  final  rule,  represent 
our  best  estimate  of  what  habitat 
components  are  essential  for  the 
conservation  of  the  species.  Please  refer 
to  the  Primary  Constituent  Elements 
section  of  this  final  rule  for  a  further 
discussion  on  this  topic. 

7.  Comment:  One  commenter 
questioned  the  methodology  that  we 
used  to  determine  the  critical  habitat 
boundaries  and  indicated  that  the 
proposed  designation  must  be 
substantially  revised  and  resubmitted 
for  public  comments  before  it  is 
finalized 

Our  Response:  As  described  in  the 
Criteria  Used  To  Identify  Critical 
Habitat  section  of  this  final  rule  we 
describe  the  methods  used  to  define 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat.  In  general,  to  delineate 
critical  habitat  boundaries  we  used  data 
regarding  (1)  known  San  Bernardino 
kangaroo  rat  occurrences,  (2)  alluvial 
fan  sage  scrub  and  associated 


vegetation,  (3)  geomorphology,  and  (4) 
connectivity  corridors  between  San 
Bernardino  kangaroo  rat  population. 
Once  these  areas  were  defined,  we  then 
evaluated  them  for  conservation  value 
and  removed  any  lands  determined  not 
to  be  essential  to  the  long-term 
conservation  of  the  San  Bernardino 
kangaroo  rat  (e.g..  urban,  active  mining, 
and  agriculture). 

During  the  development  of  this  final 
designation,  the  lands  proposed  for 
designation  were  further  re-evaluated 
and  refined  based  on  more  recent  aerial 
photography,  public  comment,  and 
information  received  since  the 
publication  of  the  proposed  designation. 
The  critical  habitat  boundaries  defined 
in  this  final  rule  have  been  reduced 
from  those  identified  in  the  proposal. 

8.  Comment:  Several  peer  reviewers 
and  one  commenter  expressed  concern 
with  the  use  of  the  data  from  Braden 
and  McKeman  (2000)  to  include  upland 
areas  such  as  vineyards  (current/ 
historical),  agricultural  lands,  and 
mature  alluvial  fan  sage  scrub  in  the 
proposed  critical  habitat. 

Our  Response:  The  Braden  and 
McKernan  (2000)  study  provided 
additional  new.  specific  data  about  the 
habitat  characteristics  where  the  species 
has  been  documented;  we  realize  that 
this  study  indicates  the  range  of  habitat 
characteristics  in  which  the  species  can 
occur.  We  recognize  that  the  study  was 
not  designed  to  indicate/describe 
habitat  affinities  or  habitat  preferences 
bv  the  San  Bernardino  kangaroo  rat.  We 
used  this  information,  realizing  its 
limitations,  when  developing  our  best 
estimate  of  areas  that  are  important  for 
the  conservation  of  the  San  Bernardino 
kangaroo  rat.  Please  refer  to  the 
background  section  in  this  final  rule  for 
an  expanded  discussion  on  this  topic. 

9.  Comment:  Several  peer  reviewers 
were  concerned  that  the  survey  protocol 
was  insufficient  to  determine  presence/ 
absence;  therefore,  data  used  to 
determine  the  proposed  critical  habitat 
was  flawed.  Additionally,  one 
commenter  was  concerned  that  the 
Serv  ice  assumed  that  many  areas  were 
occupied  without  protocol  surveys. 

Our  Response:  We  currently  do  not 
have  an  approved  survey  protocol  for 
the  San  Bernardino  kangaroo  rat. 
However,  based  on  repeated  field 
sampling,  we  have  developed  a  standard 
minimum  methodology  for  conducting 
presence/absence  surveys.  We  are 
currently  reviewing  proposed  changes 
to  increase  the  accuracy  of  this  sun-ey 
methodology  and  decrease  the  chances 
of  error  in  detecting  the  San  Bernardino 
kangaroo  rat  if  present. 

For  determining  critical  habitat,  we 
evaluated  the  current  distribution  of  the 
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San  Bernardino  kangaroo  rat  based  on 
documented  sightings  or  captiues  and 
incorporated  those  areas  that  we 
believed  to  be  essential  to  the 
conservation  of  the  species  based  on 
this  occurrence  information  in  the 
critical  habitat  designation. 

10.  Comment:  The  proposed  rule 
inappropriately  uses  a  "recovery' 
standard"  to  determine  critical  habitat 
for  the  San  Bernardino  kangaroo  rat. 

Our  Response:  The  definition  of 
critical  habitat  in  section  3(5)(A)  of  the 
Act  includes  "(i)  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  The  term  "conservation",  as 
defined  in  section  3(3)  of  the  Act,  means 
"to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  the  Act 
are  no  longer  necessary." 

In  designating  critical  habitat  for  the 
San  Bernardino  kangaroo  rat,  pursuant 
to  the  Act,  we  identified  those  areas  that 
currently  contain  one  or  more  of  the 
physical  or  biological  features,  primary 
constituent  elements,  essential  to  the 
conservation  of  the  species.  We  did  not 
include  all  areas  currently  occupied  by 
the  San  Bernardino  kangaroo  rat  or 
containing  the  primary  constituent 
elements,  but  designated  only  those 
areas  determined  to  be  essential  to  the 
species  conservation  and  characterized 
by  large  populations,  unique  ecological 
characteristics,  and  historic  geographic 
areas  where  the  species  can  be  re- 
estabUshed. 

11.  Comment:  The  lands  that  are 
being  proposed  as  critical  habitat  for  the 
San  Bernardino  kangaroo  rat  represent  a 
huge,  unsubstantiated  increase  from  the 
amoimt  of  habitat  that  was  described  in 
the  final  listing  rule,  and  even  now,  as 
being  occupied  by  this  species.  There  is 
a  lack  of  data  to  support  this  increase  in 
occupied  area  for  the  species. 

Our  Response:  In  our  final  rule  to  list 
the  San  Bernardino  kangaroo  rat  as 
endangered  {63  FR  51005),  we  estimated 
that  approximately  5,279  ha  (13,044  ac) 
were  likely  occupied.  In  this  final 
critical  habitat  designation  we  are 
designating  approximately  13,485  ha 
(33,295  ac)  as  essential,  of  which 
approximately  330  ha  (815  ac)  are 


currently  not  known  to  be  occupied. 
The  approximate  two-fold  increase  over 
the  approximate  amount  of  land 
occupied  by  the  San  Bernardino 
kangaroo  rat  at  the  time  it  was  federally 
listed  is  based  on  additional  data  and 
research  that  has  expanded  our 
knowledge  on  the  distribution  and 
habitat  needs  of  the  species.  Please  refer 
to  the  background  section  of  this  final 
rule  for  a  more  detailed  discussion  of 
this  issue. 

12.  Comment:  The  broad  scale  of  the 
proposed  critical  habitat  maps  is  not 
specific  enough  to  allow  for  reasonable 
public  comment,  therefore  violating  the 
Act  and  50  CFR  424.12(c). 

Our  Response:  We  identified  specific 
areas  in  the  proposed  determination  that 
are  referenced  by  public  land  siu^^eys 
and  UTM  coordinates,  which  are  foimd 
on  standard  topographic  maps.  We  also 
made  available  a  public  viewing  room 
where  maps  with  the  proposed  critical 
habitat  superimposed  on  7.5  minute 
topographic  maps  and  spot  imagery 
could  be  inspected.  Further,  we 
distributed  GIS  coverages  and  maps  of 
the  proposed  critical  habitat  to  everyone 
who  requested  them.  We  believe  the 
information  made  available  to  the 
public  was  sufficiently  detailed  to  allow 
for  informed  public  conunent.  This  final 
rule  contains  the  legal  descriptions  of 
areas  designated  as  critical  habitat 
required  under  50  CFR  424.12(c).  The 
accompanying  maps  are  for  illustration 
purposes  only.  If  additional  clarification 
is  necessary,  please  contact  the  Carlsbad 
Fish  and  Wildlife  Office  (see  FOR 
FURTHER  INFORMATION  CONTACT  section). 

13.  Comment:  According  to  one  peer 
reviewer,  geomorphological  and 
hydrological  processes,  and  presently 
unoccupied  habitat  are  critical  to  the 
survival  and  conservation  of  the  San 
Bernardino  kangaroo  rat.  The 
commenter  reconunended  including 
side  chaiuiels  in  the  critical  habitat 
designation. 

Our  Response:  As  we  discuss  in  the 
Background  section  of  this  rule,  we 
concur  with  the  commenter  on  the 
importance  of  these  geomorphological 
and  hydrological  processes  for  creating 
and  maintaining  habitat  essential  to  the 
survival  and  conservation  of  the  San 
Bernardino  kangaroo  rat.  We  considered 
the  importance  of  these  processes  and 
side  channels  when  delineating  the 
boundaries  of  critical  habitat  for  this 
final  designation  and  included  the  areas 
providing  for  those  geomorphological 
and  hydrological  processes  that  are 
essential  for  the  conservation  of  the  San 
Bernardino  kangaroo  rat. 

14.  Comment:  Several  commenters 
felt  that  we  proposed  critical  habitat 
before  we  obtained  all  of  "the  best 


scientific  evidence';  that  we  should 
conduct  additional  surveys  or  research 
(such  as  estimate  the  minimum  viable 
population  size);  and  that  there  is 
evidence  to  designate  critical  habitat 
areas  outside  of  occupied  habitat. 

Our  Response:  We  are  required  to  use 
the  best  available  information  in 
designating  critical  habitat.  During  the 
development  of  the  proposed 
designation  and  following  its 
publication  during  the  two  open 
comment  periods,  we  solicited 
biological  data  and  public  participation 
in  the  rule  making  process.  These 
comments  have  been  taken  into 
consideration  in  the  development  of  this 
final  designation.  As  stated  in  several 
sections  of  this  final  designation,  we 
used  data  collected  during  2001  and 
2002  to  determine  the  final 
configuration  of  critical  habitat.  Data 
from  2002  corroborated  occupancy  and 
assisted  in  further  defining  critical 
habitat  boundaries.  We  are  currently 
unable  to  conduct  a  population  viability 
analysis  for  or  more  detailed  research  on 
the  San  Bernardino  kangaroo  rat  due  to 
time  and  funding  constraints.  We  are 
currently  required  under  a  court- 
approved  settlement  agreement  to 
finalize  this  designation  by  April  15, 
2002.  However,  we  will  continue  to 
monitor  the  species  and  collect  new 
information  and  may  revise  the  critical 
habitat  designation  in  the  futiue, 
funding  permitting,  if  new  information 
supports  a  change. 

Issue  2:  Policy  and  Regulations 

15.  Comment:  The  Service  violated 
the  Administrative  Procedure  Act  by  not 
providing  adequate  public  notice  to  all 
affected  landowners,  not  providing 
sufficient  opportimity  for  public 
comment,  or  extending  the  comment 
period  to  allow  for  adequate  time  for 
comment. 

Our  Response:  We  published  the 
proposed  rule  to  designate  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  on  December  8,  2000  (65  FR  77178), 
and  accepted  comments  from  the  public 
for  60  days,  until  February  6,  2001.  The 
comment  period  was  reopened  from 
September  4,  2001,  to  October  4.  2001 
(66  FR  46251),  to  allow  for  additional 
comments  on  the  proposed  designation, 
and  comments  on  the  draft  economic 
analysis  on  the  proposed  critical  habitat. 
Comments  received  after  the  close  of  the 
last  comment  period  were  determined- 
not  to  provide  substantive  comments 
that  had  not  already  been  raised  or 
addressed  and  entered  into  the 
supportive  record  for  this  rulemaking. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  Tribes,  county 
governments,  elected  officials,  and  other 
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interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers  in 
southern  California;  San  Bernardino 
Sun  and  Riverside  Press  Enterprise  on 
December  11.  2000,  and  again  in  both 
papers  on  September  4,  2001.  We 
provided  notification  of  the  draft 
economic  analysis  through  telephone 
calls,  letters,  and  news  releases  faxed 
and/or  mailed  to  affected  elected 
officials,  media  local  jurisdictions,  and 
interest  groups.  We  also  published  the 
draft  economic  analysis  dnd  associated 
material  on  oiu-  Carlsbad  Fish  and 
Wildlife  Office  Internet  site  following 
the  draft's  release  on  September  4,  2001. 
In  addition  to  inviting  public  comment 
on  the  proposed  designation  and  the 
draft  #fconomic  analysis  for  the 
proposed  designation,  the  latter  notices 
announced  the  dates  and  times  of  public 
hearings  on  the  proposed  designation. 
These  hearings  were  held  on  September 
20,  2001,  in  San  Bernardino,  California 
from  1:00  p.m.  to  3:00  p.m.  and  6:00 
p.m.  to  8:00  p.m.  Transcripts  of  these 
hearings  are  available  for  inspection  (see 
ADDRESSES  section). 

16.  Comment:  A  conunenter  indicated 
that  our  re-evaluation  of  the  prudency  of 
designating  critical  habitat  for  the  San 
Bernardino  kangaroo  rat  was 
insufficient. 

Our  Response:  In  our  final  rule  listing 
the  San  Bernardino  kangaroo  rat  as 
endangered  under  the  Act  (63  FR 
51005),  we  foimd  that  designation  of 
criticaJ  habitat  was  not  prudent  because 
we  believed  that  designation  could 
result  in  an  increase  in  the  degree  of 
threat  to  the  species.  As  we  discuss  in 
the  Previous  Federal  Action  section  of 
this  final  rule,  we  were  challenged  on 
our  original  "not  prudent"  finding.  On 
November  3, 1999.  we  agreed  to  a 
stipulated  settlement  that  required  us  to 
publish  a  proposal  to  withdraw  the 
existing  "not  prudent"  critical  habitat 
determination  and  re-evaluate  the 
prudency  of  designating  critical  habitat. 
If  designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat  was 
determined  to  be  prudent,  we  agreed  to 
publish  a  proposed  designation  by 
December  1,  2000,  and  a  final 
designation  by  December  1,  2001.  The 
publication  of  our  December  8,  2000. 
proposal  and  this  final  rule  are  in 
compliance  with  the  stipulated 
settlement  agreement  and  subsequent 
court  orders.  A  detailed  discussion  of 
our  re-evaluation  of  the  prudency  of 
designating  critical  habitat  for  the  San 
Bernardino  kangaroo  rat  is  located  in 
the  Previous  Federal  Action  section  of 
the  proposed  designation.  In  short,  our 
re-evaluation  of  the  prudency  of 


designating  critical  habitat  resulted  in 
our  concluding  that  the  benefits  of 
designating  critical  habitat  outweighed 
the  benefits  of  not  designating  [i.e.. 
threats  to  the  species  due  to  the  release 
of  specific  habitat  or  occurrence 
information).  Pursuant  to  section  3  of 
the  Act.  and  the  implementing 
regulations,  in  the  absence  of  finding 
that  critical  habitat  would  increase 
threats  to  a  species,  if  there  are  any 
benefits  to  critical  habitat  being 
desigr  ated,  then  a  prudent  finding  is 
warranted. 

17.  Comment:  The  Service  violated 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  by  failing  to  prepare  an 
Environmental  Impact  Statement  for  the 
designation  of  critical  habitat. 

Our  Response:  As  discussed  in  the 
National  Environmental  Policy  Act 
section  of  the  proposed  rule  and  this 
final,  we  have  determined  that  it  is  not 
necessary  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 

18.  Comment:  Tribal  lands  should  be 
excluded  from  critical  habitat  based  on 
either  section  4(b)(2)  of  the  Act. 
Secretarial  Order  3206,  or  because 
Tribal  lands  are  managed  better 
voluntarily. 

Our  Response:  In  our  proposed 
critical  habitat  rule,  we  indicated  that 
approximately  465  ha  (1,150  ac)  of  lands 
within  the  Soboba  Band  of  Luiseno 
Indians  Reservation  in  western 
Riverside  County  were  essential  for  the 
conservation  of  the  San  Bernardino 
kangaroo  rat.  In  the  development  of  the 
final  critical  habitat  designation  for  the 
San  Bernardino  kangaroo  rat,  we  re- 
evaluated these  Tribal  lands  to 
determine  if  they  were  essential  to  the 
conservation  of  the  kangaroo  rat  and 
whether  they  should  be  designated  as 
critical  habitat.  Based  on  distribution 
information  for  the  San  Bernardino 
kangaroo  rat  in  the  San  Jacinto  Wash, 
the  continuity  of  kangaroo  rat  habitat 
extending  up  the  tributaries  adjacent  to 
occupied  habitat,  and  slope,  vegetation. 
and  disturbance  information:  we  have 
re-defined  the  area  designated  as  critical 
habitat  on  the  Soboba  Band  of  Luiseno 
Indians  Reservation.  Additionally,  we 
refined  the  100  meter  grid  line  used  in 
the  proposal  to  the  essential  critical 
habitat  line  along  the  edges  of  the  two 
washes  and  the  main  portion  of  the  river 
on  Tribal  land  and  removed  from  the 


designation  a  non-essential  disturbed 
area  on  the  western  edge  of  Tribal  lands 
on  the  north  side  of  the  river  that  is 
proposed  for  economic  development. 
The  result  of  this  analysis  and 
refinement  was  the  reduction  of  critical 
habitat  on  Tribal  land  to  290  ha  (710  ac). 

Currently  the  Soboba  Band  of  Luiseno 
Indians  does  not  have  a  resource 
management  plan  which  provides 
protection  or  conser\ation  for  the  San 
Bernardino  kangaroo  rat  and  its  habitat. 
We  are  committed  to  maintaining  a 
positive  working  relationship  with  the 
Tribe  and  will  continue  to  work  with 
them  on  developing  a  resource 
management  plan  for  the  Reservation 
including  conservation  measures  for  the 
kangaroo  rat.  However,  due  to  the  time 
constraints  for  completing  this  final  rule 
and  the  lack  of  an  existing  resource 
management  plan  covering  the  San 
Bernardino  kangaroo  rat,  we  were 
required  to  finalize  the  designation 
based  on  our  analysis  of  the  relative 
importance  of  the  lands  within  the 
Soboba  Band  of  Luiseno  Indians 
Reservation  for  the  conser\'ation  of  the 
San  Bernardino  kangaroo  rat. 

For  a  further  discussion  of  this  issue 
please  refer  to  the  Government-To- 
Govemment  Relationship  With  Tribes 
section  of  this  final  rule. 

19.  Comment:  Many  commenters. 
including  all  of  the  peer  reviewers, 
suggested  that  additional  lands  be 
designated  as  critical  habitat  for  the  San 
Bernardino  kangaroo  rat.  The  areas 
suggested  include  additional  lands 
upwind  and  upstream  from  lands 
contained  within  proposed  critical 
habitat  that  are  important  to  maintain 
San  Bernardino  kangaroo  rat  habitat, 
upland  refugia  areas  up  to  600  meters 
(1,950  feet)  from  channels,  other  known 
occupied  sites,  and  other  lands  to 
connect  the  proposed  critical  habitat 
units  together.  The  commenters 
indicated  that  these  areas  are  needed  for 
the  long-term  conser\'ation  of  the  San 
Bernardino  kangaroo  rat. 

Our  Response:  We  did  not  include  all 
of  the  lands,  both  general  and  specific, 
suggested  by  the  commenters  in 
proposed  critical  habitat  because,  at  the 
time  of  proposal,  we  concluded  that 
these  lands  were  not  essential  for  the 
conserv-ation  of  the  San  Bernardino 
kangaroo  rat  based  on  available 
information  concerning  status  of  the 
species  in  the  spf^cific  areas  and  level  of 
habitat  disturbance  and  fragmentation. 
Onlv  those  lands  that  we  believed  to  be 
essential  to  the  conservation  of  the  San 
Bernardino  kangaroo  rat  based  on  the 
best  scientific  and  commercial  data 
available  at  the  time  the  proposal  was 
being  developed  were  included  in  the 
proposed  critical  habitat  designation. 
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20.  Comment:  Several  commenters 
expressed  concern  over  the  inclusion  of 
the  former  Norton  Air  Force  Base  in 
final  critical  habitat. 

Our  Response:  Portions  of  the  lands 
within  the  former  Norton  Air  Force  Base 
(NAFB)  were  included  in  the  proposed 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat.  Currently, 
NAFB  is  in  the  process  of  being  turned 
over  to  the  San  Bernardino  County 
Airport  Authority  and  the  Inland  Valley 
Development  Agency  for  use  as  a 
region^  airport.  During  the 
development  of  the  final  designation, 
we  re-evaluated  those  lands  proposed  as 
critical  habitat  that  fell  within  the 
NAFB.  Based  on  this  re-evaluation  and 
refinement,  most  of  the  land  within  the 
former  NAFB  was  not  included  in  this 
final  critical  habitat  because  it  was 
determined  not  to  be  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat.  All  areas  north  of  (and 
including)  the  runway  have  been 
removed  from  the  final  critical  habitat 
designation  because  additional 
evaluation  showed  the  area  to  be  too 
highly  degraded  and  fragmented  to 
provide  'or  conservation  of  the  San 
Bernardino  kangaroo  rat.  Areas  south  of 
the  runway,  adjacent  to  or  in  the  Santa 
Ana  River  channel,  are  still  considered 
essential  to  the  conservation  of  the  San 
Bernardino  kangaroo  rat  because  these 
support  suitable  habitat  and  existing 
populations. 

Further,  we  completed  an  informal 
consultation  with  the  Federal  Aviation 
Authority  regarding  two  grants,  a  $7 
million  grant  to  construct  a  Joint  Powers 
Authority  training  facility  and  another 
grant  between  $5  and  $20  million  to 
rehabilitate  the  main  runway.  In  our 
consultations  on  these  two  grants, 
following  the  proposal  of  critical  habitat 
for  the  San  Bernardino  kangaroo  rat,  we 
determined  that  the  construction  of  the 
JPA  facility  and  the  rehabilitation  of  the 
main  nmway  will  not  adversely  affect 
proposed  critical  habitat.  The  primary 
areas  afiected  by  these  projects  have 
been  removed  from  designated  critical 
habitat  because  they  were  determined  to 
not  be  essential  to  the  long-term 
conservation  of  the  San  Bernardino 
kangaroo  rat  due  to  the  degraded 
condition  of  the  area. 

Commenters  were  additionally 
concerned  that  the  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  would  affect  a  $1.3  million 
grant  that  the  San  Bernardino 
International  Airport  Authority  was 
applying  for  to  construct  a  hanger.  A 
consultation  with  us  pursuant  to  section 
7  of  the  Act  was  not  necessary  because 
the  proposed  action  did  not  affect  any 
San  Bernardino  kangaroo  rats  or  their 


habitat  and  was  not  within  proposed 
critical  habitat.  The  grant  has  since  been 
awarded  to  the  airport  authority. 

21.  Com/nenf;  Emergency 
maintenance  activities  for  the  County  of 
San  Bernardino  and  the  San  Bernardino 
County  Flood  Control  District  should  be 
exempted  from  designation  within 
critical  habitat. 

Our  Response:  Emergency 
maintenance  activities  are  not  exempt 
from  consultation  under  section  7  of  the 
Act.  The  regulations  at  50  CFR  402.05 
allow  for  informal  consultation  where 
emergency  circiunstances  mandate  the 
need  to  consult  in  an  expedited  manner. 
Formal  consultation  should  be  initiated 
as  soon  as  possible  after  the  emergency 
is  under  control.  We  have  conducted 
programmatic  consultations  with  FEMA 
and  other  Federal  agencies  for  future 
cinticipated  emergency  actions.  These 
consultations  can  be  conducted  prior  to 
the  emergency  and  address  anticipated 
response  activities.  In  addition,  there  is 
a  Memorandum  of  Understanding 
(MOU)  between  the  Service  and  FEMA 
which  involves  expedited  consultation 
time  frames. 

22.  Comment:  Several  commenters 
expressed  concern  regarding  the 
inclusion  of  water  and  flood  control 
district  properties  and  facilities  (e.g.. 
Riverside  County  Flood  Control  and 
Water  Conservation  District. 
Metropolitan  Water  District  of  Southern 
California,  City  of  Redlands)  in  the 
proposed  critical  habitat  areas. 

Our  Response:  Lands  proposed  and 
designated  in  this  final  rule  have  been 
determined  to  be  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat  by  providing  biological  and 
physical  requisites  for  the  animals 
survival  and  long-term  conservation.  In 
developing  our  designation  we 
attempted  to  exclude  those  areas  that  do 
not  currently  contain  the  primary 
constituent  elements  essential  to  the 
San  Bernardino  kangaroo  rat,  such  as 
urban  areas  and  land  altered  by  active 
agriculture  or  mining.  However,  due  to 
our  minimum  mapping  scale  and  based 
on  the  photographic  accxuracy  of  our  CIS 
data,  some  areas  not  containing  the 
primary  constituent  elements  essential 
to  the  San  Bernardino  kangaroo  rat  were 
included  in  designated  critical  habitat. 
Activities  in  which  there  is  a  Federal 
nexus  that  occur  in  these  areas  would 
not  trigger  a  consultation  pursuant  to 
section  7  of  the  Act  unless  those 
activities  may  affect  a  listed  species  or 
may  directly  or  indirectly  affect  primary 
constituent  elements  in  adjacent  critical 
habitat. 

23.  Comment:  A  number  of 
commenters  identified  specific  areas 
that  they  thought  should  not  be 


designated  as  critical  habitat  [e.g., 
Etiwanda  and  San  Sevine  Channel  south 
of  State  Route  30;  all  of  Units  4,5,  and 
6;  various  project  development  areas). 

Our  Response:  Where  site-specific 
documentation  was  submitted  to  us 
providing  a  rationale  and  supporting 
dociunentation  as  to  why  an  area  should 
not  be  designated  critical  habitat,  we 
evaluated  that  information  in 
accordance  with  the  definition  of 
critical  habitat  pursuant  to  section  3  of 
the  Act  and  made  a  determination  as  to 
whether  modifications  to  the  proposal 
were  appropriate.  As  discussed  in  the 
background  sections  of  the  proposed 
rule  and  this  final  rule,  areas  containing 
smaller  populations  of  the  San 
Bernardino  kangaroo  rat  were  removed 
from  critical  habitat  in  this  final 
designation  because  they  were      "« 
determined  not  to  be  essential  to  the 
long-term  conservation  of  the  San 
Bernardino  kangaroo  rat.  The  basis  for 
this  determination  and  removing  them 
from  the  final  designation  was  based  on 
the  information  indicating  that  the  small 
scattered  populations  or  habitats 
occiured  in  areas  that  were  highly 
fragmented  by  urban  and  agricultiu-al 
development  or  no  longer  subject  to 
hydrological  and  geomorphological 
processes  that  would  naturally  maintain 
alluvial  sage  scrub  vegetation.  Lands 
proposed  as  critical  habitat  that  were 
excluded  from  this  final  designation 
based  on  thia  re-evaluation  included 
portions  of  Etiwanda  and  San  Sevine 
channels  v«thin  Unit  4,  and  Units  5  and 
6  in  thefr  entirety. 

24.  Comment:  Critical  habitat  should 
be  retained  within  the  boundaries  of 
approved  HCPs.  HCPs  cannot  be  viewed 
as  a  functional  substitute  for  critical 
habitat  designation,  and  they  provide 
inadequate  protection  and  special 
management  considerations  for  the 
species  and  their  habitat.  Other 
commenters  supported  the  exclusion  of 
approved  HCPs  from  critical  habitat 
designation,  and  several  commenters 
wanted  pending  HCPs  to  be  excluded, 
as  well.  They  supported  their 
recommendations  by  asserting  that 
landowners  will  be  reluctant  to 
participate  in  HCPs  unless  they  have 
incentives,  including  the  removal  of 
critical  habitat  from  HCP  boundaries. 

Our  Response:  The  designation  of 
critical  habitat  should  not  deter 
participation  in  the  Natural  Community 
Conservation  Program  (NCCP)  or  HCP 
processes.  Approvals  issued  luider  these 
processes  include  assiuances  of  no 
additional  mitigation  through  the  HCP 
No  Surprises  regulation  (63  FR  8859). 
We  recognize  that  critical  habitat  is  only 
one  of  many  conservation  tools  for 
federally  listed  species.  HCPs  are  one  of 
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the  most  important  tools  for  reconciling 
land  use  with  the  conservation  of  listed 
species  on  non-Federal  lands.  Section 
4(b)(2)  of  the  Act  allows  us  to  exclude 
from  critical  habitat  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  believe 
that  in  most  instances  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  Currently,  there  are 
no  approved  and  legally  operative  HCPs 
in  which  the  San  Bernardino  kangaroo 
rat  is  a  covered  species  and  management 
is  provided  for  the  species'  long-term 
conservation. 

25.  Comment:  The  Service  violated 
the  Administrative  Procedure  Act  and 
Endangered  Species  Act  by  not  making 
the  scientific  data  relied  on  in 
formulating  the  proposed  rule  available 
for  public  review  and  comment  despite 
requests  from  interested  parties  and  that 
we  should  also  inform  the  public  of 
areas  that  are  occupied  that  we  did  not 
propose  as  critical  habitat. 

Our  Response:  In  the  proposed  rule, 
we  stated  that  all  supporting 
documentation,  including  the  references 
and  unpublished  data  used  in  the 
preparation  of  the  proposed  rule,  would 
be  available  for  public  inspection  at  the 
Carlsbad  Fish  and  Wildlife  Office.  A 
public  viewing  room  was  made 
available  at  the  Carlsbad  Fish  and 
Wildlife  Office  where  the  proposed 
critical  habitat  units,  superimposed  on 
7.5  minute  topographic  maps,  could  be 
inspected.  In  addition,  we  responded  to 
each  request  for  CIS  maps  and  data 
supporting  the  rulemaking  in  a  timely 
manner  by  providing  copies  of  the  maps 
and  data.  Additionally,  data  concerning 
the  occurrences  of  the  San  Bernardino 
kangaroo  rat  used  in  the  analysis  for  the 
proposed  designation  were  also  made 
available  to  the  public,  if  requested. 
These  data  have  also  been  provided  to 
several  of  the  local  jurisdictions  in 
western  Riverside  and  San  Bernardino 
counties  for  use  in  the  development  of 
the  regional  HCPs.  The  occurrence  data 
and  supporting  documentation  used  in 
the  rulemaking  are  available  for 
inspection  at  the  Carlsbad  Fish  and 
Wildlife  Office  by  appointment  (Please 
see  ADDRESSES  Section  of  this  rule). 
26.  Comment:  The  designation  of 
critical  habitat  would  place  an 
additional  burden  on  landowners  above 
and  beyond  what  the  listing  of  the 
species  would  require.  The  number  of 
section  7  consultations  will  increase; 
areas  where  no  San  Bernardino 
kangaroo  rat  are  known  to  occur  will 
now  be  subject  to  consultations  under 
section  7  of  the  Act  since  many  Federal 


agencies  previously  have  been  making 
"no  effect"  determinations  within 
unoccupied  suitable  habitat.  Now,  with 
the  designation  of  critical  habitat  the 
Federal  agencies  may  be  required  to 
consult  and  there  could  be  an  increase 
in  "may  effect"  determinations,  if  any 
primary  constituent  elements  are 
effected  by  the  proposed  action. 

Our  Response:  As  discussed  in  this 
rule  and  our  economic  analysis, 
consultations  pursuant  to  section  7  of 
the  Act  would  only  occur  for  activities 
that  may  affect  a  federally  listed  species 
or  critical  habitat  in  which  there  is  a 
Federal  nexus.  We  acknowledge  that 
there  may  be  some  additional 
consultations  pursuant  to  section  7  of 
the  Act  because  of  the  designation 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat.  However,  we  believe  that 
in  the  areas  occupied  by  the  species 
[i.e.,  approximately  97.5  percent  of 
designated  critical  habitat).  Federal 
agencies  should  have  already  been 
consulting  with  us  on  activities  affecting 
the  San  Bernardino  kangaroo  rat  and  its 
habitat  due  to  it  being  listed  as  a 
federally  endangered  species.  Further, 
because  the  portion  of  critical  habitat 
.  that  is  not  currently  known  to  be 
occupied  is  located  downstream  of 
occupied  habitat,  activities  occurring  in 
this  area  with  a  Federal  nexus  may  have 
also  been  subjected  to  consultation 
under  section  7  of  the  Act.  Therefore, 
we  believe  that  additional  consultations, 
or  efforts  such  as  technical  assistance. 
would  be  minimal  as  the  result  of  the 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat. 

27.  Comment:  Critical  habitat  for  the 
San  Bernardino  kangaroo  rat  is  needed 
because  the  current  legal  protections  are 
insufficient  to  protect  the  species  and  its 
habitat  (both  occupied  and  unoccupied) 
from  direct  and  indirect  impacts. 

Our  Response:  The  San  Bernardino 
kangaroo  rat  and  lands  occupied  by  the 
species  currently  receive  protection 
under  sections  7,  9,  and  10  of  the  Act. 
Much  of  the  remaining  habitat  for  the 
San  Bernardino  kangaroo  rat  occurs  in 
areas  that  are  under  the  ACOE 
jurisdiction.  The  ACOE,  as  well  as  other 
Federal  agencies,  are  required  to  consult 
with  us  when  an  action  they  permit, 
fund  or  authorize  "may  affect"  a  listed 
species.  Additionally,  habitats  used  by 
the  San  Bernardino  kangaroo  rat  (e.g.. 
Riversidian  alluvial  fan  sage  scrub, 
coastal  sage  scrub,  alluvial  fan  scrub) 
are  considered  sensitive  under 
California  Environmental  Quality  Act 
and  must  be  addressed  during  that 
process.  We  will  continue  to  work  with 
local  landowners  to  protect  and  enhance 
kangaroo  rat  habitat. 


28.  Comment:  Consultations  under 
section  7  of  the  Act  are  required  for 
projects  (e.g..  building,  development)  on 
private  property  in  critical  habitat 
because  an  HCP  is  needed  for  these 
projects. regardless  of  occupancy 
because  there  is  a  "may  effect"  to 
critical  habitat. 

Our  Response:  We  disagree  with  the 
commenter  that  any  development 
project  occurring  in  designated  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  would  require  a  Federal  permit.  A 
consultation  pursuant  to  section  7  of  the 
Act  would  only  be  triggered  if  there  was 
a  Federal  action  that  may  affect  a  listed 
species  or  critical  habitat.  A  Federal 
action  is  any  action  funded,  permitted 
or  otherwise  authorized  by  a  Federal 
action  agency,  Where  there  is  no  Federal 
nexus,  a  consultation  pursuant  to 
section  7  of  the  Act  would  not  be 
triggered.  If  a  Federal  nexus  does  not 
exist,  we  would  work  with  the  project 
proponent  on  the  development  of  a  HCP 
and  issuance  of  an  incidental  take 
permit  for  actions  that  may  affect  a 
federally  listed  species.  As  part  of  this 
process,  we  are  required,  pursuant  to 
section  7  of  the  Act.  to  evaluate  the 
issuance  of  the  incidental  take  permit 
for  the  proposed  action  to  ensure  that 
the  action  as  proposed  would  not 
jeopardize  the  continued  existence  of 
the  species  covered  under  the  HCP,  nor 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat 
designated  within  the  planning  area  of 
the  HCP  such  that  it  would  appreciably 
reduce  the  likelihood  of  survival  and 
recoverv  of  the  species. 

29.  Comment:  The  proposed  critical 
habitat  rule  violates  section  4(b)(8)  of 
the  Act  by  not  including  (Da  summary 
of  data  used  in  the  development  of  the 
proposal.  (2)  relationship  of  the  data  to 
proposed  critical  habitat,  and  (3)  a 
description  of  activities  that  may 
adversely  modif>'  critical  habitat. 

Our  Response:  We  disagree  with  the 
commenter  that  we  violated  section 
4(b)(8)  of  the  Act  by  not  including  a 
summar>-  of  data  used  in  the 
development  of  the  proposal,  did  not 
provide  a  discussion  of  the  relationship 
of  the  data  to  proposed  critical  habitat, 
and  did  not  provide  a  description  of 
activities  that  may  adversely  modif\' 
critical  habitat.  In  the  Background 
section  of  this  final  rule,  and  the 
proposal,  we  discuss  at  length  the 
biology  and  ecology  of  the  San 
Bernardino  kangaroo  rat  and  the 
relationship  of  this  information  to 
proposed  and  final  critical  habitat  The 
relationship  of  this  data  to  designated 
critical  habitat  is  also  discussed  in  the 
Primary  Constituent  Elements  section 
and  in  the  description  of  each  of  the 
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critical  habitat  units.  Within  these 
discussions,  we  cite  references  or  data 
sources  that  our  conclusions  are  based 
on.  A  list  and  copy  of  each  data  source 
used  in  the  development  of  this 
rulemaking  are  within  the  supporting 
documentation  and  available  for 
inspection  at  the  Carlsbad  Fish  and 
Wildlife  Office  (please  refer  to 
ADDRESSES  section).  Further,  the  CIS 
data  layers  used  in  the  development  of 
critical  habitat  boundaries  are  discussed 
in  the  Methods  and  Criteria  Used  To 
Identify  Critical  Habitat  sections  of  the 
proposed  rule  and  this  final  rule.  Copies 
of  these  data  layers  are  also  available  for 
inspection  at  the  Carlsbad  Fish  and 
Wildlife  Office.  The  description  of 
activities  that  may  adversely  modify 
critical  habitat  is  discussed  in  the 
Section  7  section  of  this  rule.  Here  we 
list  those  activities  that  would  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  for  the  San  Bernardino 
kangaroo  rat. 

30.  Comment:  Several  commenters 
asserted  that  too  much  critical  habitat 
for  the  San  Bernardino  kangaroo  rat  was 
being  proposed  on  private  land  and  that 
critical  habitat  should  only  be 
designated  on  Federal  lands. 

Our  Response:  The  definition  of 
critical  habitat  in  section  3(5)(A)  of  the 
Act  includes  "(i)  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiu'es  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species".  The  term  "conservation",  as 
defined  in  section  3(3)  of  the  Act,  means 
"to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  the  Act 
are  no  longer  necessary." 

In  designating  critical  habitat  for  the 
San  Bernardino  kangaroo  rat,  we 
identified  those  areas  that  we  know  are 
essential  to  the  conservation  of  this 
species,  regardless  of  land  ownership. 
The  Act  does  not  direct  us  to  limit  the 
designation  to  Federal  lands,  or  take 
into  consideration  land  ownership 
when  developing  the  designation. 
Therefore,  we  analyzed  the  area  within 
the  current  range  of  this  San  Bernardino 
kangaroo  rat  to  determine  which  areas 
are  biologically  essential  to  its 
conservation.  The  areas  designated  as 
critical  habitat  for  the  San  Bernardino 


kangaroo  rat  provide  those  habitat 
components  essential  for  the  survival 
and  conservation  of  this  species. 

31.  Comment:  Critical  habitat 
represents  the  Service's  efforts  to 
control  local  government  land  use  and 
to  usurp  local  governments'  rights  to 
regulate  land  uses. 

Our  Response:  The  designation  of 
critical  habitat  does  not  create  a 
management  plan,  establish  a  preserve, 
reserve,  or  wilderness  area  where  no 
actions  are  allowed,  it  does  not  establish 
numerical  population  goals,  prescribe 
specific  management  actions  (inside  or 
outside  of  critical  habitat),  or  directly 
affect  areas  not  designated  as  critical 
habitat  (as  discussed  in  the  Critical 
Habitat  section  of  this  rule).  Critical 
habitat  does  not  "usurp"  local 
governments'  rights  to  regulate  land 
uses.  However,  the  designation  may 
result  in  some  additional  effort  by  the 
State  and  local  jurisdictions  to  review 
proposed  actions  in  designated  critical 
habitat  pursuant  to  the  California 
Environmental  Quality  Act  and  other 
State  or  local  land  use  regulations. 

32.  Comment:  One  commenter 
asserted  that  we  should  account  for  the 
loss  of  critical  habitat,  and  that  this  loss 
should  be  counted  against  the 
permissible  "tcike"  as  per  the  California 
Department  of  Fish  and  Game's  Natural 
Community  Conservation  Program 
guidelines. 

Our  Response:  The  referenced  NCCP 
guidelines  directs  habitat  loss  to  areas 
with  low  long-term  conservation 
potential  that  will  not  preclude 
development  of  adequate  preserves  and 
ensures  that  connectivity  between  areas 
of  high  habitat  value  will  be  maintained. 
Under  the  NCCP  guidelines, 
jurisdictions  that  are  participating  in  the 
program  can  authorize  the  loss  of  or 
"take"  of  up  to  five  percent  of  coastal 
sage  scrub  vegetation  within  their 
planning  area  through  a  habitat  loss 
permit  that  requires  the  concurrence  of 
the  U.S.  Fish  and  Wildlife  Service  and 
the  California  Department  of  Fish  and 
Game  while  they  are  developing  their 
regional  habitat  conservation  plan.  In 
these  enrolled  subregions,  habitat  loss  is 
regulated  by  the  local  jurisdiction  and 
Service  oversight  is  not  dependent  upon 
a  Federal  nexus.  Therefore,  the 
participating  jurisdictions  are 
responsible  for  tracking  the  habitat  loss 
authorized  under  their  habitat  loss 
permit.  Currently,  the  local  jurisdictions 
in  which  critical  habitat  for  the  San 
Bernardino  kangaroo  rat  is  being 
designated  are  not  participating  in  the 
NCCP  program. 

Additionally,  even  though  habitat  loss 
under  the  NCCP  is  not  applicable  to 
consultations  under  section  7  of  the  Act, 


the  loss  of  the  habitat  is  analyzed  in 
each  section  7  consultation  for  effects  to 
the  baseline  of  listed  species. 

Issue  3:  Economic  Issues 

33.  Comment:  One  commenter 
expressed  concern  over  the  use  of 
Service  files,  in  particular  those  of  the 
Carlsbad  Fish  and  Wildlife  Office,  to 
extrapolate  future  consultations,  project 
modifications,  and  re-initiation  of 
consultations  based  on  consultation 
histories  for  the  purpose  of  evaluating 
potential  economic  effects  of  the 
designation.  The  commenter  cited  the 
findings  of  a  recent  Govenunent 
Accounting  Office  report  that  indicated 
that  the  files  at  the  Carlsbad  Fish  and 
Wildlife  Office  were  unorganized, 
incomplete,  and  poorly  managed. 

Our  Response:  As  a  result  of  the 
Government  Accounting  Office's  review 
of  the  Carlsbad  Fish  and  Wildlife 
Office's  files  and  the  subsequent  report 
indicating  some  weaknesses  in  file 
management,  we  have  instituted  an 
electronic  file  management  system 
which  has  corrected  many  of  the 
apparent  weaknesses.  Because  the  San 
Bernardino  kangaroo  rat  has  only  been 
listed  since  1998,  and  it  has  been  a 
highly  scrutinized  listed  species,  files 
and  information  relevant  to  the  San 
Bernardino  kangaroo  rat  have  been,  and 
are,  well  organized,  complete,  and 
properly  managed.  Therefore,  we  have  a 
high  level  of  confidence  in  information 
extrapolated  fi"om  those  files. 
Additionally,  as  discussed  in  the  draft 
economic  analysis,  values  associated 
with  futiue  costs  attributable  to  future 
consultations,  project  modifications,  etc. 
are  averaged  from  data  collected  at  Fish 
and  Wildlife  Offices  across  the  country. 

34.  Comment:  The  public  conunent 
period  for  the  Economic  Analysis  must 
be  at  least  60  days  long. 

Our  Response:  According  to  Code  of 
Federal  RegiUations  (CFR)  424.16  (c)(2). 
we  are  required  to  have  a  public 
comment  period  of  "at  least  60  days 
*  *  *  following  publication  in  the 
Federal  Register  of  a  rule  proposing  the 
listing,  delisting,  or  reclassification  of  a 
species,  or  the  designation  or  revision  of 
critical  habitat."  We  published  the 
proposed  rule  to  designate  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  on  December  8,  2000  (65  FR  77178), 
and  accepted  comments  from  the  public 
for  60  days,  until  February  6,  2001.  The 
comment  period  was  reopened  from 
September  4,  2001,  to  October  4,  2001 
(66  FR  46251),  to  allow  for  additional 
comments  on  the  proposed  designation, 
and  comments  on  the  draft  economic 
analysis  on  the  proposed  critical  habitat. 
We  have  fulfilled  our  requirements 
under  the  Act  and  the  CFR  regarding  the 
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public  comment  period  for  the  proposed 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat. 

35.  Comment:  We  violated  the 
Regulatory  Flexibility  Act  by  not 
preparing  and  providing  for  public 
comment  a  detailed  initial  regulator\' 
flexibility  analysis  at  the  same  time  as 
the  proposed  rule. 

Our  Response:  The  Regulatory 
Flexibility  Act.  as  amended  by  the 
Small  Business  Regulator}'  Enforcement 
Fairness  Act,  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure 
Act,  or  any  other  statute,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  are  certifying  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  as  a  result,  neither  an  initial  or  final 
regulatory  flexibility  analysis  is 
required.  Please  refer  to  the  sections. 
Economic  Analysis  and  Regulatory 
Flexibility  Act  for  further  discussions 
concerning  the  potential  economic 
effects  for  this  designation. 

36.  Comment:  Demographic  and 
economic  information  regarding  the 
Soboba  Band  of  Luiseiio  Indians  was 
included  in  the  Draft  Economic 
Analysis  of  Critical  Habitat  Designation 
for  the  San  Bernardino  kangaroo  rat,  yet 
they  were  not  personally  contacted 
regarding  this  information. 

Our  Response:  Although  we  try  to 
contact  as  many  stakeholders  as 
possible,  we  are  not  able  to  contact 
every  potential  stakeholder  in  order  for 
us  to  develop  a  draft  economic  analysis 
due  to  time  and  budget  constraints. 
Especially  in  light  of  the  limited 
resources  and  time  available  to  us.  we 
believe  that  we  were  adequately  able  to 
understand  the  issues  of  concern  to 
local  communities  based  on  public 
comments  submitted  on  the  proposed 
rule,  on  transcripts  from  public 
hearings,  and  from  detailed  discussions 
among  our  staff  and  with 
representatives  from  other  Federal, 
State.  Tribal,  and  local  government 
agencies,  as  well  as  some  landowners. 
Information  that  was  used  in  the  draft 
Economic  Analysis  regarding  the 
Soboba  Band  of  Luiseno  Indians  was 
obtained  from  existing  documents 
available  to  the  Service.  Based  on 
comments  during  the  public  comment 
period,  we  attempted  to  update  the 
information  in  the  Addendum  to  the 
Economic  Analysis  on  the  Soboba  Band 
of  Luiseno  Indians.  We  obtained 
publicly  available  information  regarding 
the  Tribe  from  a  U.S.  Bureau  of  Indian 


Affairs  web  site  and  included  it  in  our 
Addendum.  In  addition,  we  met  with 
the  Tribe  during  the  development  of  the 
critical  habitat  designation  (September 
19,  2001)  to  discuss  the  potential 
impacts  on  Tribal  lands.  After 
discussions  with  the  Tribe  and  analysis 
of  our  biological  and  physical  data,  we 
have  revised  the  boundaries  relative  to 
Tribal  lands. 

37.  Comment:  Several  commenters 
expressed  concern  that  the  proposed 
rule  was  not  accompanied  by  an 
economic  analysis  as  required  by  law. 

Our  Response:  Section  4(b)(2)  of  the 
Act  and  50  CFR  424.19  requires  us  to 
consider  the  economic  impact,  and  any 
other  relevant  impact,  of  specif\'ing  any 
particular  area  as  critical  habitat.  We 
published  our  proposed  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  in  the  Federal  Register  on 
December  8,  2000  (65  FR  77178).  At  that 
time,  our  Division  of  Economics  and 
their  consultants  Industrial  Economics, 
Inc.  initiated  the  draft  economic 
analysis.  The  draft  Economic  Analysis 
of  the  proposed  critical  habitat 
designation  was  made  available  for 
public  comment  and  review  beginning 
on  September  4,  2001  (66  FR  46251). 
Following  a  30-day  public  comment 
period  on  the  proposal  and  draft 
Economic  Analysis,  a  final  Addendum 
to  the  Economic  Analysis  was  WTitten 
based  on  public  comments.  Both  the 
draft  Economic  Analysis  and  final 
Addendum  were  used  in  the 
development  of  this  final  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat.  Please  refer  to  the 
Economic  Analysis  section  of  this  final 
rule  for  a  more  detailed  discussion  of 
these  documents. 

38.  Comment:  The  draft  Economic 
Analysis  does  not  provide  enough 
information  to  conduct  an  analysis 
pursuant  to  section  4(b)(2)  of  the  Act. 

Our  Response:  We  disagree  that  the 
Economic  Analysis  does  not  provide 
sufficient  information  to  make  an 
informed  decision  under  section  4(b)(2) 
of  the  Act.  We  believe  that  the 
Economic  Analysis  very  specifically 
discusses  likely  impacts  to  entities 
based  on  probable  land  use  activities. 
Furthermore,  the  Addendum  very 
specifically  addresses  weaknesses  in  the 
draft  Economic  Analysis  that  were 
identified  during  the  public  comment 
period.  Taken  together,  we  believe  both 
documents  adequately  identify  where 
the  potential  economic  impacts  of  the 
proposed  rule  may  lie  and  the 
assumptions  that  were  necessary  to 
generate  these  estimates.  Therefore,  they 
are  sufficient  to  identify'  any  areas 
where  the  economic  costs  may  outweigh 


the  biological  benefits  of  the 
designation. 

39,  Comment:  Specific  lands  should 
be  e.xcluded  from  proposed  critical 
habitat  pursuant  to  section  4(b)(2)  of  the 
Act  because  the  economic  effects  of 
excluding  particular  areas  outweigh  the 
benefits. 

Our  Response:  Section  4(b)(2)  of  the 
Act  and  50  CFR  424.19  requires  us  to 
consider  the  economic  impact,  and  any 
other  relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  VVe 
may  exclude  an  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat, 
unless  that  exclusion  will  lead  to 
extinction  of  the  species.  As  discussed 
in  this  final  rule  and  our  economic 
analyses  for  this  rulemaking,  we  have 
determined  that  no  significamt  adverse 
economic  effects  will  result  from  this 
critical  habitat  designation.  Further, 
based  on  our  re-evaluation  of  lands 
proposed  as  critical  habitat,  we  believe 
that  the  designation  of  the  lands  in  this 
final  rule  as  critical  habitat  outweigh  the 
benefits  of  their  exclusion  from  being 
designated  as  critic&l  habitat. 
Consequently,  none  of  the  proposed 
lands  have  been  excluded  from  the 
designation  based  on  economic  impacts 
or  other  relevant  factors  pursuant  to 
section  4  (b)(2)  of  the  Act. 

40.  Comment:  The  Ser\'ice  fs  obligated 
to  consider  "other  relevant  impacts"  in 
our  analysis  pursuant  to  section  4(b)(2) 
of  the  Act  for  potential  exclusions  from 
critical  habitat  such  as  the  "projected" 
housing  crisis  in  southern  California. 

Our  Response:  As  previously 
discussed  in  this  final  rule,  section 
4(b)(2)  of  the  Act  and  50  CFR  424.19 
require  us  to  consider  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  an  area 
from  critical  habitat  if  we  determine  that 
the  benefits  of  exclusion  outweigh  the 
benefits  of  designating  the  area  as 
critical  habitat,  unless  that  exclusion 
will  lead  to  extinction  of  the  species. 

We  are  aware  that  some  of  the  land 
that  we  have  designated  as  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  faces  significant  development 
pressure.  Development  activities  can 
have  a  significant  effect  on  the  land  and 
the  species  dependent  on  the  habitat 
being  developed.  We  also  recognize  that 
many  large-scale  development  projects 
are  subject  to  a  Federal  nexus.  As  a 
result,  we  expect  that  future 
consultations  will,  in  part,  include 
planned  and  future  real  estate 
development. 

However,  we  believe  that  these 
resulting  consultations  will  not  take 
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place  solely  with  respect  to  critical 
habitat  issues.  While  it  is  true  that 
development  activities  can  adversely 
affect  designated  critical  habitat,  we 
believe  that  our  future  consultations 
regarding  new  housing  development 
will  take  place  because  such  actions 
have  the  potential  to  adversely  affect  a 
federally  listed  species.  We  believe  that 
such  planned  projects  would  require  a 
section  7  consultation  regardless  of  tJie 
critical  habitat  designation.  Again,  as  we 
have  previously  mentioned,  section  7  of 
the  Act  requires  Federal  agencies  to 
consult  with  us  whenever  actions  they 
fund,  authorize,  or  carry  out  may  affect 
a  listed  species  or  its  critical  habitat. 

41.  Comment:  Several  commenters 
were  concerned  that  the  critical  habitat 
designation  would  have  significant 
adverse  economic  impacts  to  particular 
projects,  agencies,  and/or  the  economic 
recovery  of  entire  region. 

Our  Response:  During  the 
development  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat,  we 
conducted  an  analysis  of  the  economic 
impacts  that  were  likely  to  occur  as  a 
result  of  the  designation.  The  results  of 
our  analysis  are  contained  in  our  draft 
Economic  Analysis  and  the  final 
Addendum  to  the  Economic  Analysis. 
Because  the  areas  being  designated  are 
primarily  occupied,  our  Economic 
Analysis  concluded  that  the  designation 
would  not  result  in  significant  economic 
impacts  to  the  lands  being  designated  as 
critical  habitat  or  the  economic  recovery 
of  the  region  as  a  whole. 

42.  Comment:  The  Draft  Economic 
Analysis  of  Critical  Habitat  Designation 
for  the  San  Bernardino  Kangaroo  Rat  is 
flawed,  inaccurate,  contains  numerous 
errors,  and  makes  improper 
assumptions. 

Our  Response:  As  previously 
discussed,  section  4(b)(2)  of  the  Act  and 
50  CFR  424.19  requires  us  to  consider 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
published  our  proposed  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  in  the  Federal  Register  on 
December  8,  2000  (65  FR  77178).  At  that 
time,  our  Division  of  Economics  and 
their  consultants  Industrial  Economics. 
Inc.,  initiated  the  draft  Economic 
Analysis.  The  draft  Economic  Analysis 
of  the  proposed  critical  habitat 
designation  was  made  available  for 
review  and  public  comment  during  a 
3D-day  public  comment  period 
begirming  on  September  4,  2001  (66  FR 
46251).  Based  on  the  public  comments 
received  during  the  open  comment 
period,  a  final  Addendum  to  the 
Economic  Analysis  of  critical  habitat  for 
the  San  Bernardino  kangaroo  rat  was 


drafted.  This  final  Addendum  addressed 
the  concerns  raised  through  the 
comment  period  and  took  into 
consideration  new  data  and  a  revised 
methodology.  Please  refer  to  the 
Economic  Analysis  section  of  this  final 
rule  for  a  more  detailed  discussion  of 
these  documents.  Copies  of  both  the 
draft  Economic  Analysis  and  the  final 
Addendum  are  in  the  supporting  record 
for  this  rulemaking  and  can  be 
inspected  by  contacting  the  Carlsbad 
Fish  and  Wildlife  Office  (refer  to  the 
ADDRESSES  section  of  this  rule). 

43.  Comment:  The  Economic  Analysis 
failed  to  adequately  estimate  various 
potential  economic  impacts. 

Our  Response:  In  the  Addendum  to 
the  Economic  Analysis  of  Critical 
Habitat  Designation  for  the  San 
Bernardino  Kangaroo  Rat  we  conducted 
a  revised  analysis  to  address  all 
concerns  that  were  brought  up  during 
the  public  comment  process.  In  some 
instances  we  obtained  additional  data 
and  increased  our  estimates,  in  other 
instances  we  presented  argiunents/ 
rebuttals  to  concerns  mentioned  by 
particular  commenters  which  explained 
why  our  estimate  might  be  more 
accurate/appropriate.  Please  refer  to  the 
Addendum  to  the  Economic  Analysis 
for  a  more  thorough  discussion 
regarding  potential  economic  impacts. 

44.  Comment:  The  draft  Economic 
Analysis  had  errors  in  the  land 
ownership  data. 

Our  Response:  In  accordance  with 
section  3(5)(A)(i)  of  the  Act  and 
regulations  at  50  CFR  424.12,  we  are 
directed  to  use  the  best  scientific  and 
commercial  data  available  in 
determining  which  areas  to  propose  as 
critical  habitat.  We  recognize  that  data 
used  in  our  analysis  may  not  be  the 
most  accurate  relative  to  land 
ownership.  The  data  concerning  land 
ownership  is  obtained  from  a  variety  of 
sources  including  Federal  and  State 
agencies,  data  clearing-houses,  and  local 
and  county  jurisdictions.  Once  data  is 
obtained  by  the  lead  agency  or  data 
source,  time  is  required  to  process  and 
verify  the  data,  which  may  take  up  to 
one  to  two  years.  Consequently,  the  data 
that  we  obtain  for  our  analysis  may  be 
one  to  two  years  older  than  what  is 
reflective  of  current  land  ownership.  As 
best  as  possible,  we  attempt  to  correct 
discrepancies  or  errors  that  are  detected 
in  the  data.  However,  there  will  most 
likely  be  some  factor  of  error  in  the  data. 

45.  Comment:  No  monetary  benefits 
for  the  survival  of  the  species  were 
included  in  the  draft  Economic 
Analysis. 

Our  Response:  While  we  have 
acknowledged  the  potential  for  society' 
to  experience  such  benefits  in  our 


economic  analyses  for  critical  habitat 
rulemakings,  our  ability  to  actually 
measvue  these  benefits  in  any 
meaningful  way  is  difficult  and 
imprecise  at  best.  While  we  are  aware  of 
many  studies  that  attempt  to  identify 
the  value  (in  monetary  units)  of  listed 
species,  open  space,  the  use  of  public 
lands  for  recreational  purposes,  the  cost 
of  sprawl,  etc.;  few  of  these  studies 
provide  any  meaningful  information 
that  can  be  used  to  develop  estimates 
associated  with  a  critical  habitat 
designation.  The  designation  of  critical 
habitat  does  not  necessarily  inhibit 
development  of  private  property,  which 
makes  it  difficult  to  draw  upon  the 
literatiu^  of  the  economic  values  of 
open  space  to  identify  potential  benefits 
of  critical  habitat  designation.  Also, 
while  some  economic  studies  attempt  to 
measure  the  social  value  of  protecting 
endangered  species,  the  species  that  are 
often  valued  are  well  known  and  easy 
to  identify  (e.g.  bighorn  sheep)  in 
contrast  to  other  species  such  as  the  San 
Bernardino  kangaroo  rat.  Furthermore, 
the  values  identified  in  these  studies 
would  be  most  closely  associated  with 
the  listing  of  a  species  as  endangered  or 
threatened  because  the  listing  serves  to 
provide  the  majority  of  protection  and 
conservation  benefits  under  the  Act. 

While  we  will  continue  to  explore 
ways  that  will  allow  us  to  provide  more 
meaningful  descriptions  of  the  potential 
benefits  associated  with  a  critical 
habitat  designation,  we  believe  that  due 
to  the  current  lack  of  available  data 
specific  to  these  rulemakings,  along 
with  the  time  and  resource  constraints 
imposed  upon  the  Service,  the  benefits 
of  a  critical  habitat  designation  are  best 
expressed  in  biological  terms  that  can 
then  be  weighed  against  the  expected 
social  costs  of  the  rulemaking. 

46.  Comment:  The  draft  Economic 
Analysis  violates  the  Endangered 
Species  Act  and  the  Administrative 
Procedure  Act  by  limiting  its  scope  to  a 
ten  year  time  frame. 

Our  Response:  Neither  the 
Endangered  Species  Act  nor  the 
Administrative  Procediue  Act  address 
limitations  on  a  time  frame  for  the  scope 
of  economic  analyses  for  critical  habitat 
rules.  In  developing  the  Economic 
Analysis  we  attempted  to  estimate  the 
impacts  of  critical  habitat  designation 
on  activities  that  are  "reasonably 
foreseeable."  Small  changes  in  current 
trends,  plans,  and  projections  (in  land 
use  and  economic  estimates)  may  have 
large  effects  on  long-range  predictions. 
Independent  of  these  uncertainties,  the 
endangered  status  of  the  kangaroo  rat 
may  change  in  the  future  [e.g.  from 
endangered  to  recovered).  A  change  in 
status  may  reduce  the  need  for  the 
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critical  habitat  designation.  Thus,  in 
order  to  reduce  uncertainty,  the  analysis 
bases  estimates  on  activities  that  are 
likelv  to  occur  within  a  ten-year  time 
horizon.  Cost  estimates  beyond  this  ten- 
year  time  horizon  are  likely  to  be  highly 
inaccurate  because  socioeconomic  and 
other  conditions  may  shift  dramatically. 

47.  Comment:  The'  draft  Economic 
Analysis  is  not  a  full  analysis.  It  is  still 
an  incremental  analysis,  and  it  is  not  in 
compliance  with  the  recent  Tenth 
Circuit  Court  ruling  on  the  southwestern 
willow  flycatcher  critical  habitat. 

Our  Response:  On  May  1 1 ,  2001 ,  the 
U.S.  Court  of  Appeals  in  the  Tenth 
Circuit  issued  a  ruling  that  addressed 
the  analytical  approach  used  by  the 
Service  to  estimate  the  economic 
impacts  associated  with  the  critical 
habitat  designation  for  the  southwestern 
willow  flycatcher.  Specifically,  the 
court  rejected  the  approach  used  by  the 
Service  to  define  and  characterize 
baseline  conditions.  Defining  the 
baseline  is  a  critical  step  within  an 
economic  analysis,  as  the  baseline  in 
turn  identifies  the  type  and  magnitude 
of  incremental  impacts  that  are 
attributed  to  the  policy  or  change  under 
scrutiny.  In  the  flycatcher  analysis,  the 
Service  defined  baseline  conditions  to 
include  the  effects  associated  with  the 
listing  of  the  flycatcher  and.  as  is  typical 
of  many  regulatory  analyses,  proceeded 
to  present  only  the  incremental  effects 
of  the  rule. 

The  court's  decision,  in  part,  reflects 
the  uniqueness  of  many  of  the  more 
recent  critical  habitat  rulemakings. 
Specifically,  the  flycatcher  was  initially 
listed  by  the  Ser\ice  as  an  endangered 
species  in  1995,  several  years  prior  to 
designating  critical  habitat.  Once  a 
species  has  been  officially  listed  as 
endangered  under  the  Act,  it  is  afforded 
special  protection  under  Federal  law.  In 
particular,  it  is  illegal  to  "take"  a 
protected  species  without  authorization 
once  it  is  listed.  Take  is  defined  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  to  engage  in  any  such  conduct. 
Implementing  regulations  promulgated 
by  the  Service  further  define  "harm"  to 
mean".   .  .  an  act  which  actually  kills 
or  injures  wildlife.  Such  an  act  may 
include  significant  habitat  modification 
or  degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering." 

Because  the  southwestern  willow 
flycatcher  was  initially  listed  as 
endangered  by  the  Service  in  1995, 
several  years  before  the  designation  of 
critical  habitat,  the  flycatcher,  along 
with  its  habitat,  already  received 


considerable  protection  before  the 
designation  of  critical  habitat  in  1997. 
As  a  result,  the  economic  analysis 
concluded  that  the  resulting  impacts  of 
the  designation  would  be  insignificant. 
This  conclusion  was  based  on  the  facts 
that:  (1)  The  designation  of  critical 
habitat  only  requires  the  Federal 
government  to  consider  whether  their 
actions  could  adversely  modif\-  critical 
habitat;  and  (2)  the  Federal  government 
already  was  required  to  consult  on 
actions  that  may  adversely  affect  the 
flycatcher  and  to  ensure  that  its  actions 
did  not  jeopardize  the  flycatcher. 

For  a  Federal  action  to  adversely 
modif>-  critical  habitat  the  action  would 
have  to  adversely  affect  the  critical 
habitat's  constituent  elements  or  their 
management  in  a  manner  likely  to 
appreciably  diminish  or  preclude  the 
role  of  that  habitat  in  the  recovery  of  the 
species.  The  Service  defines  jeopardy, 
which  was  a  pre-existing  condition 
prior  to  the  designation  of  critical 
habitat,  as  to  "engage  in  an  action  that 
reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recoverv"  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species."  The 
recovery  standard  is  used  in  the 
definition  of  both  terms  and  as  a  result, 
the  additional  protection  afforded  the 
flycatcher  due  to  the  designation  of 
critical  habitat  was  determined  to  be 
negligible.  j       ,     , 

The  court,  however,  considered  why 
Congress  would  want  an  economic 
analysis  performed  by  the  Service  when 
making  a  decision  about  designating 
critical  habitat  if  in  fact  the  designation 
of  critical  habitat  adds  no  significant 
additional  protection  to  a  listed  species. 
In  the  court's  mind,  "(b)ecause  (the) 
economic  analysis  done  using  the 
Service's  baseline  model  is  rendered 
essentially  without  meaning  by  50  CFR 
402.02,  we  conclude  Congress  intended 
that  the  Service  conduct  a  full  analysis 
of  all  of  the  economic  impacts  of  a 
critical  habitat  designation,  regardless  of 
whether  those  impacts  are  attributable 
co-extensivelv  to  other  causes." 

Even  thougli  the  court's  ruling  applies 
only  to  the  designation  of  critical  habitat 
for  the  southwestern  willow  flycatcher, 
this  analysis  attempts  to  comply  with 
the  court's  instructions  by  revising  the 
approach  to  defining  baseline 
conditions  within  the  areas  of  proposed 
critical  habitat.  Specifically,  this 
analysis  presents  a  detailed  discussion 
of  existing  Federal,  State,  and  local 
requirements  and  both  current  and 
planned  activities  within  proposed 
critical  habitat  that  are  reasonably 
expected  to  occur  regardless  of  whether 


the  area  is  designated  as  critical  habitat. 
Only  after  considering  how  these 
activities  most  likely  will  be  affected 
given  existing  conditions,  does  the 
analysis  estimate  how  the  designation  of 
critical  habitat  could  impact  forecasted 
activities. 

This  approach  to  baseline  definition 
employed  in  the  analysis  of  the 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat  is  similar 
to  that  employed  in  previous 
approaches,  in  that  the  goal  is  to 
understand  the  incremental  effects  of  a 
designation.  However,  it  does  provide 
more  extensive  discussion  of  pre- 
existing baseline  conditions  than 
previous  critical  habitat  economic 
analyses.  Typical  economic  analyses 
concentrate  mostly  on  identif\ing  and 
measuring,  to  the  extent  feasible, 
economic  effects  most  likely  to  occur 
because  of  the  action  being  considered. 
Baseline  conditions,  while  identified 
and  discussed,  are  rarely  characterized 
or  measured  in  any  detailed  manner 
because  by  definition,  these  conditions 
remain  unaffected  by  the  outcome  of  the 
decision  being  contemplated.  While  the 
goal  of  this  analysis  remains  the  same  as 
previous  critical  habitat  economic 
analyses,  that  is  to  identif>'  and  measure 
the  estimated  incremental  effects  of  the 
proposed  rulemaking,  the  information 
provided  in  this  analysis  concerning 
baseline  conditions  is  more  detailed 
than  that  presented  in  previous  studies. 
The  final  addendum  to  this  analysis  . 
provided  further  information 
concerning  the  baseline  and  potential 
incremental  effects  of  the  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat. 

Summary  of  Changes  From  the 
Proposed  Rule 

In  the  development  of  our  final 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat  we  made 
several  significant  changes  to  our 
proposed  designation  based  on  a  review 
of  public  comments  received  on  the 
proposed  designation  and  the  draft 
Economic  Analysis  and  a  re-evaluation 
of  lands  proposed  as  critical  habitat.  As 
discussed  in  the  Methods  and  Criteria 
Used  To  Identif>'  Critical  Habitat 
sections  of  this  final  rule,  we  re- 
evaluated the  lands  proposed  as  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  based  on  public  comment,  more 
recent  aerial  photography,  and 
additional  occurrence  information 
obtained  following  the  publication  of 
the  proposal.  The  refinements  to  the 
amount  of  land  determined  to  be 
essential  for  the  San  Bernardino 
kangaroo  rat  and  incorporated  into  this 
final  designation  resulted  in  a  net 
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reduction  of  approximately  8,938  ha 
(22,113  ac)  lands.  The  primary  changes 
for  this  final  designation  include  the 
following:  (1)  The  removal  of  the  Jurupa 
Hills  and  Reche  Canyon  proposed 
critical  habitat  units  (units  5  and  6. 
respectively),  and  the  removal  of  the 
San  Timoteo  Canyon  portion  of 
proposed  critical  habitat  unit  1;  (2)  the 
removal  of  the  majority  of  lands  within 
the  former  Norton  Air  Force  Base  from 
designated  critical  habitat;  (3)  a 
reduction  in  the  lands  being  designated 
as  critical  habitat  on  the  Soboba  Tribal 
Reservation;  and  (4)  a  refinement  in  our 
mapping  methodology. 

Basea  on  available  data  and 
evaluation  of  more  recent  aerial 
photography,  we  determined  that  we 
did  not  have  sufficient  information  to 
indicate  that  the  lands  within  furupa 
Hills  and  Reche  Canyon  proposed  as 
critical  habitat  units  5  and  6, 
respectively,  and  those  lands  within  the 
San  Timoteo  Canyon  portion  of 
proposed  critical  habitat  unit  1  are 
essential  to  the  long-term  conservation 
of  the  San  Bernardino  kangaroo  rat. 
Each  of  these  areas  contains  small 
isolated  populations  of  the  San 
Bernardino  kangaroo  rat.  We  believe 
these  areas  are  not  essential  due  to 
habitat  disturbance  and  encroachment 
and  the  degree  of  isolation  due  to  urban 
development.  Consequently,  these  lands 
were  removed  from  the  final  designation 
of  critical  habitat  for  the  San  Bernardino 
kangaroo  rat. 

Based  on  our  re-evaluation  and 
refinement  during  the  development  of 
this  final  rule,  we  determined  that  most 
of  the  land  within  the  former  NAFB  was 
too  highly  degraded  to  provide  for  the 
conservation  of  the  species  and. 
therefore,  was  removed  from  this  final 
designation.  Those  lands  south  of  the 
runway  and  adjacent  to  the  Santa  Ana 
River  channel  have  been  determined  to 
be  essential  to  the  long-term 
conservation  of  the  San  Bernardino 
kangaroo  rat  due  to  the  existing  suitable 
habitat  and  current  populations  that 
occupy  this  area. 

In  our  proposed  critical  habitat  rule, 
we  indicated  that  approximately  465  ha 
(1,150  ac)  of  lands  within  the  Soboba 
Band  of  Luiseno  Indians  Reservation  in 
western  Riverside  County  were  essential 
for  the  conservation  of  the  San 
Bernardino  kangaroo  rat.  In  the 
development  of  the  final  critical  habitat 
designation  for  the  San  Bernardino 
kangaroo  rat,  we  re-evaluated  these 
Tribal  lands  to  determine  if  they  were 
essential  to  the  conservation  of  the 
kangaroo  rat  and  whether  they  should 
be  designated  as  critical  habitat.  The 
result  of  this  analysis  and  refinement 
was  the  reduction  of  critical  habitat  on 


Tribal  land  to  290  ha  (710  ac).  Please 
refer  to  our  response  to  Comment  18 
and  the  section  Govemment-to- 
Govemment  Relationship  With  Tribes 
for  further  information  pertaining  to  the 
inclusion  of  lands  within  the  Soboba 
Band  of  Luiseiio  Indians  Reservation  in 
critical  habitat. 

Lastly,  for  the  proposed  rule,  we 
identified  a  line  around  those  lands  we 
believed  to  be  essential  to  the 
conservation  of  the  San  Bernardino 
kangaroo  rat.  We  then  described  these 
essential  habitat  lines  using  a  100-meter 
UTM  grid.  By  using  this  grid,  lands  not 
essential  to  the  conservation  of  the 
species  were  included  in  critical  habitat 
as  a  relic  of  the  square  grid  cell.  To 
better  describe  these  lands  we 
determined  to  be  essential  for  this  final 
designation,  we  defined  our  essential 
line  using  UTM  coordinates  instead  of 
the  100-meter  UTM  grid.  We  were  able, 
to  use  the  UTM  coordinates  for  the 
critical  habitat  designation  due  to  the 
existence  of  readily  identifiable  urban 
features  that  defined  the  edge  of  the 
critical  habitat.  This  resulted  in  a  better 
refinement  of  the  boundaries  of  critical 
habitat  along  the  urban  interface  and  a 
reduction  and  removal  of  approximately 
2,024  ha  (5,000  ac)  of  lands  from  the 
final  designation  that  we  determined 
not  to  be  essential  to  the  conservation  of 
San  Bernardino  kangaroo  rat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species. 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  Economic  Analysis  was  conducted 
to  estimate  the  potential  economic  effect 
of  the  proposed  designation.  The  draft 
analysis  was  made  available  for  public 
review  on  September  4,  2001  (66  FR 
46251).  We  accepted  comments  on  the 
draft  analysis  until  October  4.  2001. 
Additionally  we  held  two  public 
hearings  on  the  proposed  designation 
and  the  draft  Economic  Analysis  on 
September  20,  2001,  in  San  Bernardino, 
California. 

Our  draft  Economic  Analysis 
evaluated  potential  future  effects 
associated  with  the  listing  of  the  San 


Bernardino  kangaroo  rat  as  an 
endangered  species  under  the  Act,  as 
well  as  any  potential  effect  of  the 
critical  habitat  designation  above  and 
beyond  those  regulatory  and  economic 
impacts  associated  with  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
critical  habitat  designation,  the  analysis 
evaluated  a  "without  critical  habitat" 
baseline  and  compared  it  to  a  "with 
critical  habitat"  scenario.  The  "without 
critical  habitat"  baseline  represented  the 
current  and  expected  economic  activity 
under  all  modifications  prior  to  the 
critical  habitat  designation,  including 
protections  afforded  the  species  under 
Federal  and  State  laws.  The  difference 
between  the  two  scenarios  measured  the 
net  change  in  economic  activity 
attributable  to  the  designation  of  critical 
habitat.  The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with  (1)  conducting 
section  7  consultations  associated  with 
the  listing  or  with  the  critical  habitat, 
including  technical  assistance;  (2) 
modifications  to  projects,  activities,  or 
land  uses  resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat;  and  (4) 
potential  offsetting  beneficial  costs 
associated  with  critical  habitat 
including  educational  benefits. 

The  majority  of  consultations 
resulting  from  the  critical  habitat 
designation  for  the  San  Bernardino 
kangaroo  rat  are  likely  to  address  land 
development,  road  construction  or  road 
expansion  activities,  sand  and  gravel 
mining  activities,  and  water 
management  activities.  The  draft 
analysis  estimated  that  the  critical 
habitat  designation  would  not  result  in 
a  significant  economic  impact,  and 
estimated  the  potential  economic  effects 
due  to  the  designation  over  a  10-year 
period  ranging  between  $4.4  to  $28.2 
million. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  addendiun  was  completed  which 
incorporated  public  comments  on  the 
draft  analysis  and  a  re-evaluation  of  the 
analysis  of  potential  economic  effects  of 
the  designation.  Based  on  this  new 
analysis,  it  was  determined  that  there 
would  be  the  potential  for  additional 
consultations  and  assistance  over  and 
above  the  estimate  projected  in  the  draft 
analysis.  Subsequently,  the  addendum 
concluded  that  the  designation  may 
result  in  potential  economic  effects 
ranging  from  between  $15.7  to  $130.7  . 
million  over  a  10-year  period.  The 
addendum  concluded  that  economic 
impacts  anticipated  from  the 
designation  of  critical  habitat  for  the 
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San  Bernardino  kangaroo  rat  were  not 
significant.  Additionally,  these  values 
may  be  an  overestimate  of  the  potential 
economic  effects  of  the  designation 
because  the  analysis  was  based  on  the 
proposal,  and  the  final  critical  habitat 
was  reduced  by  approximately  8,900  ha 
(22,000  ac),  including  several  units 
proposed  for  designation. 

A  more  detailed  discussion  of  our 
analyses  are  contained  in  the  Draft 
Economic  Analysis  of  Proposed  Critical 
Habitat  Designation  for  the  San 
Bernardino  kangaroo  rat  (September 
2001)  and  the  Addendiun  to  Economic 
Analysis  of  Critical  Habitat  Designation 
for  the  San  Bernardino  kangaroo  rat 
(March  2002).  Both  dociunents  are 
included  in  the  supporting 
documentation  for  this  rule  making  and 
available  for  inspection  at  the  Carlsbad 
Fish  and  Wildlife  Office  (refer  to 
ADDRESSES  Section). 

Required  Determinations 

Regulatory  Planning  and  Review 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  Executive  Order  12866. 

a.  This  rule,  as  designated,  will  not 
have  an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of 
government.  A  cost-benefit  and 
economic  analysis  therefore  is  not 
required.  The  San  Bernardino  kangaroo 
rat  was  listed  as  an  endangered  species 
in  1998.  Since  that  time,  we  have 
conducted  ten  formal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  species. 

The  areas  designated  as  critical 
habitat  are  within  the  geographic  range 
occupied  by  the  San  Bernardino 
kemgaroo  rat  and  are  considered 
predominately  occupied,  with  less  than 
2.5  percent  of  the  lands  designated  not 
known  to  be  currently  occupied.  Under 
the  Act,  critical  habitat  may  not  be 
adversely  modified  by  a  Federal  agency 
action;  it  does  not  impose  any 
restrictions  on  non-Federal  persons 
unless  they  are  conducting  activities 
funded  or  otherwise  sponsored  or 
permitted  by  a  Federal  agency.  Section 
7  requires  Federal  agencies  to  ensure 
that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  this 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  adverse 
modification  of  designated  critical 
habitat  would  currently  be  considered 


as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of  areas 
within  the  geographic  range  occupied 
by  the  San  Bernardino  kangaroo  rat  has 
little,  if  any.  incremental  impacts  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  Non-Federal 
persons  who  do  not  have  a  Federal 
"sponsorship"  of  their  actions  are  not 
restricted  by  the  designation  of  critical 
habitat  although  they  continue  to  be 
bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species.  The 
designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  may  have  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  that  are  not  attributable  to  the 
species  listing.  These  impacts  were 
evaluated  in  our  economic  analysis 
(under  section  4  of  the  Act:  see 
Economic  Analysis  section  of  this  rule). 

b.  This  rule,  as  designated,  will  not 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  have  been  required  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  San  Bernardino  kangaroo  rat  since 
the  listing  in  1998.  The  prohibition 
against  adverse  modification  of  critical 
habitat  is  not  expected  to  impose  any 
significant  restrictions  in  addition  to 
those  that  now  exist  in  those  areas 
ciurently  known  to  be  occupied  by  the 
San  Bernardino  kangaroo  rat.  an 
estimated  97.5  percent  of  designated 
critical  habitat.  Because  of  the  potential 
for  impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  action  for  any  inconsistencies  with 
other  Federal  agency  actions. 

c.  This  rule,  as  designated,  will  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
Federal  agencies  are  required  to  ensure 
that  their  activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and. 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat. 

d.  0MB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  rule  has  undergone 
OMB  review.  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.) 

Under  the  Regulator}^  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 


agencv  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulator}- 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analvsis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  SBREFA  amended  the  Regulators- 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certif\'ing  that  a  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  In  this  rule,  we  are  certifxing 
that  the  critical  habitat  designation  for 
the  San  Bernardino  kangaroo  rat  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  citv  and  town  governments  that 
serve  fewer  than  50.000  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  ser\'ice  businesses  with  less  than  $5 
million  in  aimual  sales,  general  and 
heavy  construction  businesses  with  less 
than  S27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
S11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  S750.000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

Current  activities  with  Federal 
involvement  that  may  require 
consultation  include:  regulation  of 
activities  affecting  waters  of  the  United 
States  bv  the  ACOE  under  section  404 
of  the  clean  Water  Act:  regulation  of 
water  flows,  damming,  diversion,  and 
channelization  by  any  Federal  agencies; 
regulation  of  grazing,  mining,  and 
recreation  by  the  BLM.  Forest  Ser\-ice, 
or  the  Ser\-ice:  road  construction, 
maintenance,  and  right  of  way 
designation:  regulation  of  agricultural 
activities;  regulation  of  airport 
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improvement  activities  by  tiie  Federal 
Aviation  Administration;  hazard 
mitigation  and  post-disaster  repairs 
funded  by  the  Federal  Emergency 
Management  Agency;  construction  of 
communication  sites  licensed  by  the 
Federal  Communications  Commission; 
and  activities  funded  by  the  U.S. 
Environmental  Protection  Agency. 
Department  of  Energy,  or  any  other 
Federal  agency.  In  the  Economic 
Analysis  for  the  proposed  rule,  we 
found  that  the  proposed  designation 
could  potentially  impose  total  economic 
costs  for  consultations  and 
modifications  to  projects  to  range 
between  $15.7  to  $130.7  million  dollars 
over  a  ten  year  period. 

In  determining  whether  this  rule 
could  "significantly  affect  a  substantial 
niunber  of  small  entities,"  the  Economic 
Analysis  first  determined  whether 
critical  habitat  could  potentially  affect  a 
"substantial  number"  of  small  entities 
in  counties  supporting  critical  habitat 
areas.  While  SBREFA  does  not 
explicitly  define  "substantial  number," 
the  Small  Business  Administration,  as 
well  as  other  Federal  agencies,  have 
interpreted  this  to  represent  an  impact 
on  20  percent  or  greater  of  the  number 
of  small  entities  in  any  industry.  Based 
on  the  past  consultation  history  of  the 
kangaroo  rat.  the  economic  analysis 
anticipated  that  the  designation  of 
critical  habitat  could  affect  small 
businesses  associated  with  six  different 
industries,  including  residential, 
commercial,  and  industrial 
development;  mining  for  sand  and 
gravel,  airport  activities,  and  water 
conservation  and  supply  activities. 

To  be  conservative  (i.e.,  more  likely 
overstate  impacts  than  understate  them), 
the  economic  analysis  assumed  that  a 
unique  company  will  imdertake  each  of 
the  consultations  forecasted  in  a  given 
year,  and  so  the  number  of  businesses 
affected  is  equal  to  the  total  annual 
number  of  consultations  projected  in  the 
economic  analysis.  The  number  of  small 
business  estimated  to  be  impacted  from 
the  proposed  rule  range  from  less  than 
one  percent  of  commercial/retail 
development  firms  to  almost  eight 
percent  of  water  conservation  and 
supply  firms.  Because  these  estimates 
are  far  less  than  the  20  percent 
threshold  that  would  be  considered 
"substantial,"  the  analysis  concludes 
that  this  designation  will  not  affect  a 
substantial  niunber  of  small  entities  as 
a  resiilt  of  the  designation  of  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat.  The  draft  Economic  Analysis  and 
final  Addendum  contain  the  factual 
bases  for  this  certification  and  contain  a 
complete  analysis  of  the  potential 
economic  affects  of  this  designation. 


Copies  of  these  documents  are  in  the 
supporting  record  for  the  rulemaking 
and  are  available  at  the  Carlsbad  Fish 
and  Wildlife  Office  (refer  to  ADDRESSES 
section). 

In  general,  two  different  mechanisms 
in  section  7  of  the  Act  consultations 
could  lead  to  additional  regulatory 
requirements.  First,  if  we  conclude  in  a 
biological  opinion,  that  a  proposed 
action  is  likely  to  jeopardize  the 
continued  existence  of  a  species  or 
adversely  modify  its  critical  habitat,  we 
will  make  every  effort  to  offer 
"reasonable  and  prudent  alternatives." 
Reasonable  auid  prudent  alternatives  are 
alternative  actions  that  can  be 
implemented  in  a  maimer  consistent 
with  the  scope  of  the  Federal  agency's 
legal  authority  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  would  avoid 
jeopardizing  the  continued  existence  of 
listed  species  or  destroying  or  adversely 
modifying  critical  habitat.  A  Federal 
agency  and  an  applicant  may  elect  to 
implement  a  reasonable  and  prudent 
alternative  associated  with  a  biological 
opinion  that  has  found  jeopardy  or 
adverse  modification  of  critical  habitat. 
An  agency  or  applicant  could 
alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  was 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Second,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions.  We 
may  also  identify  discretionary 
conservation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with 
consultations  pursuant  to  section  7  of 
the  Act  for  all  listed  species,  virtually 
all  projects — including  those  that,  in 
their  initial  proposed  form,  would  result 
in  jeopardy  or  adverse  modification 
determinations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 


scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 
Nonetheless,  the  economic  analysis 
provided  an  estimate  of  the  number  of 
small  businesses  that  could  experience 
significant  economic  impact.  The 
analysis  conservatively  assiuned  the 
unit  cost  to  a  private  party  for 
participating  in  a  section  7  consultation 
and  any  associated  project  modification 
was  the  upper-bound  estimate  identified 
in  the  analysis.  Under  such  an 
assumption,  the  analysis  concluded  that 
less  than  two  percent  of  small  business 
could  be  significantly  impacted  by  the 
proposed  designation. 

In  summary,  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  niunber  of  small  entities.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
number  of  small  entities.  Furthermore, 
we  believe  that  the  potential  compliance 
costs  for  the  number  of  small  entities 
that  may  be  affected  by  this  rule  will  not 
be  significant.  Therefore,  we  are 
certifying  that  the  designation  of  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  regulatory  flexibility  analysis 
is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

As  discussed  above,  this  rule  is  not  a 
major  rule  under  5  U.S.C.  804(2),  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  This  final  designation  of 
critical  habitat:  (a)  does  not  have  an 
annual  effect  on  the  economy  of  $100 
million;  (b)  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuail  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  (c) 
does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  discussed  in  the  economic  an^ysis, 
the  designation  is  anticipated  to  have  a 
total  estimated  economic  effect  ranging 
between  $15.7  to  $130.7  million  over  a 
10-year  period.  Assuming  that  these 
costs  are  spread  evenly  over  the  period 
of  analysis,  aimual  effects  to  the 
economy  could  range  between  $1.6  and 
$13  million.  Additionally,  these  values 
are  very  likely  to  be  an  overestimate  of 
the  potential  economic  effects  of  the 
designation  because  the  economic 
analysis  evaluated  potential  impacts 
associated  with  the  area  proposed  as 
critical  habitat  and  this  area  has  been 
significantly  reduced  in  this  final  rule. 
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Proposed  and  final  rules  designating 
critical  habitat  for  listed  species  are 
issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
Competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
wi\h  foreign-based  enterprises  are  not 
affected  by  this  action  and  will  not  be 
affected  by  the  final  rule  designating 
critical  habitat  for  this  species. 
Therefore,  we  anticipate  that  this  final 
rule  will  not  place  significant  additional 
burdens  on  any  entity. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  which 
applies  to  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  imdertaking  certain 
actions.  The  primary  land  uses  within 
designated  critical  habitat  include  urban 
and  agricult\iral  development,  water 
management  and  conservation  facilities, 
and  sand  and  gravel  mining  operations. 
Significant  energy  production,  supply, 
and  distribution  facilities  are  not 
included  within  designated  critical 
habitat.  Therefore,  this  action  does  not 
represent  a  significant  action  effecting 
energy  production,  supply,  and 
distribution  facilities;  and  no  Statement 
of  Energy  Effects  is  required. 
Additionally,  the  area  designated  as 
critical  habitat  is  predominately 
considered  to  be  occupied  by  the  listed 
species,  with  only  an  estimated  2.5 
percent  of  the  designation  not  known  to 
be  currently  occupied.  Therefore,  any 
consultation  required  pursuant  to 
section  7  of  the  Act  by  a  Federal  agency 
undertaking  an  action  in  this  area  would 
likely  be  triggered  by  the  presence  of  the 
listed  species  and  not  solely  by  this 
designation  of  critical  habitat. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

a.  This  rule,  as  designated,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
govenmients  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 


areas  of  occupied  designated  critical 
habitat. 

b.  This  rule,  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regiilatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
govenunents. 

Takings 

In  accordance  with  Executive  Order 
12630,  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  13,485  ha 
(33,295  ac)  of  lands  in  Riverside  and 
San  Bernardino  coimties,  California  as 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat.  The  takings  implications 
assessment  concludes  that  this  final 
designation  of  critical  habitat  does  not 
pose  significant  takings  implications  for 
lands  within  or  affected  by  the 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
We  will  coordinate  the  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  with  the  appropriate  State 
agencies.  The  designation  of  critical 
habitat  in  areas  ciurently  occupied  by 
the  San  Bernardino  kangaroo  rat 
imposes  no  additional  restrictions  to 
those  currently  in  place  and,  therefore, 
has  little  significant  incremental  impact 
on  State  and  local  governments  and 
their  activities.  The  designation  may 
have  some  benefit  to  these  governments 
in  that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  die  habitat 
necessary  to  the  sm^^ival  and 
conservation  of  the  species  are 
specifically  identified.  While  making 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  plaiming  (rather  than  waiting  for 
case-by-case  consultations  under  section 
7  of  the  Act  to  occur). 

Civil  Justice  Refonn 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 


provisions  of  the  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  units  to 
assist  the  public  in  understanding  the 
habitat  and  conservation  needs  of  the 
San  Bernardino  kangaroo  rat. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  »eq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 
This  rule  will  not  impose  new  record- 
keeping or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  Control 
Number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended  We 
published  a  notice  outlining  our  reasons 
for  this  determination  on  October  25, 
1983  (48  FR  49244).  This  final 
designation  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
' '  Govemment-to-Go vernment  Relati  ons 
with  Native  American  Tribal 
Govenmients"  (59  FR  22951).  Executive 
Order  13175.  and  512  DM  2,  we  are 
coordinating  with  federally  recognized 
Tribes  on  a  Govemment-to-Govemment 
basis.  Further.  Secretarial  Order  3206, 
"American  Indian  Tribal  Rights. 
Federal -Tribal  Tmst  Responsibilities, 
and  the  Endangered  Species  Act"  (1997) 
provides  that  critical  habitat  should  not 
be  designated  in  an  area  that  may 
impact  Tribal  trust  resources  unless  it  is 
determined  to  be  essential  to  the 
conservation  of  a  listed  species.  The 
Secretarial  Order  further  states  that  in 
designating  critical  habitat,  "the  Service 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands". 

In  our  proposed  critical  habitat  mle. 
we  indicated  that  approximately  465  ha 
(1,150  ac)  of  lands  within  the  Soboba 
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Band  of  Luiseno  Indians  Reservation  in 
western  Riverside  County  were  essential 
for  the  conservation  of  the  San 
Bernardino  kangaroo  rat.  In  the 
development  of  the  final  critical  habitat 
designation  for  the  San  Bernardino 
kangaroo  rat.  we  re-evaluated  these 
Tribal  lands  to  determine  if  they  were 
essential  to  the  conservation  of  the 
kangaroo  rat  and  whether  they  should 
be  designated  as  critical  habitat.  Based 
on  distribution  information  for  the  San 
Bernardino  kangaroo  rat  in  the  San 
Jacinto  Wash,  the  continuity  of  kangaroo 
rat  habitat  extending  up  the  tributaries 
adjacent  to  occupied  habitat,  and  slope, 
vegetation,  and  disturbance  information, 
we  have  re-defined  the  area  designated 
as  critical  habitat  on  the  Soboba  Band  of 
Luiseno  Indians  Reservation. 
Additionally,  we  refined  the  100  meter 
grid  line  used  in  the  proposal  to  the 
essential  critical  habitat  line  along  the 
edges  of  the  two  washes  and  the  main 
portion  of  the  river  on  Tribal  land  and 
removed  from  the  designation  a  non- 
essential disturbed  area  on  the  western 
edge  of  Tribal  lands  on  the  north  side 
of  the  river  that  is  proposed  for 
economic  development.  The  result  of 
this  analysis  and  refinement  was  the 
reduction  of  critical  habitat  on  Tribal 
land  to  290  ha  (710  ac).  The  remaining 
area  on  Tribal  lands  is  essential  to  the 


conservation  of  the  San  Bernardino 
kangaroo  rat  because  it  supports  several 
populations  and  provides  continuity 
between  two  adjacent  areas  of  essential 
habitat. 

Currently  the  Soboba  Band  of  LuiseNo 
Indians  does  not  have  a  resource 
management  plan  which  provides 
protection  or  conservation  for  the  San 
Bernardino  kangaroo  rat  and  its'  habitat. 
We  are  committed  to  maintaining  a 
positive  working  relationship  with  the 
Tribe  and  will  continue  our  attempts  to 
work  with  them  on  developing  a 
resource  management  plan  for  the 
Reservation  including  conservation 
measures  for  the  kangaroo  rat.  However, 
due  to  time  constraints  for  completing 
this  final  rule,  the  lack  of  an  existing 
resource  management  plan  covering  the 
San  Bernardino  kangaroo  rat,  we  were 
required  to  finalize  the  designation 
based  on  our  own  analysis  of  the 
relative  importance  of  the  lands  within 
the  Soboba  Band  of  Luiseno  Indians 
Reservation  for  the  conservation  of  the 
San  Bernardino  kangaroo  rat. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below; 

PART  17— t  AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Kangaroo  rat,  San  Bernardino 
Merriam's"  under  "MAMMALS"  to  read 
as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 
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Mammals 

• 

Kangaroo  rat,  San 
Bernardino 
Merriam's.. 
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Dipodomys  merriami 
parvus. 

• 
U.S.A..  CA  

*                             • 
Entire  E 

632E,  645 

17.95(a) 

NA 

• 

•0 

* 

♦                               • 

* 

* 

3.  Amend  §  17.95(a)  by  adding  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  [Dipodomys  merriami  pan'us)  in  the 
same  alphabetical  order  as  this  species 
occurs  in  §  17.11  (h)  to  read  as  follows. 

§  17.95    Critical  habitat-fish  and  wildlife. 

(a)  Mammals. 
***** 

San  Bernardino  Kangaroo  Rat 
[Dipodomys  merriami  panms] 

(1)  Critical  Habitat  Units  are  depicted 
for  San  Bernardino  and  Riverside 
counties.  California,  on  the  maps  below. 

(2)  Within  these  areas,  the  primary 
constituent  elements  for  the  San 
Bernardino  kangaroo  rat  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  the 
species.  Based  on  our  current 


knowledge  of  this  species,  the  primary 
constituent  elements  include: 

(i)  Soil  series  consisting 
predominantly  of  sand,  loamy  sand, 
sandy  loam,  or  loam; 

(ii)  Alluvial  sage  scrub  and  associated 
vegetation,  such  as  coastal  sage  scrub 
and  chamise  chaparral,  with  a 
moderately  open  canopy. 

(iii)  River,  creek,  stream,  and  wash 
channels;  alluvial  fans;  floodplains; 
floodplain  benches  and  terraces:  and 
historic  braided  channels  that  are 
subject  to  dynamic  geomorphological 
and  hydrological  processes  typical  of 
fluvial  systems  within  the  historical 
range  of  the  San  Bernardino  kangaroo 
rat.  These  areas  may  include  a  mosaic 
of  suitable  and  unsuitable  soils  and 
vegetation  that  either  (A)  occur  at  a 


scale  smaller  than  the  home  range  of  the 
animal,  or  (B)  form  a  series  of  core  areas 
and  linkages  between  them. 

(iv)  Upland  areas  proximal  to 
floodplains  with  suitable  habitat  (e.g., 
floodplains  that  support  the  soils, 
vegetation,  or  geomorphological, 
hydrological  and  aeolian  processes 
essential  to  this  species).'These  areas  are 
essential  due  to  their  geographic 
proximity  to  suitable  habitat  and  the 
functions  they  serve  during  flooding 
events.  These  areas  may  include 
marginal  habitats  such  as  agricultural 
lands  that  are  disced  annually,  out-of- 
production  vineyards,  margins  of 
orchards,  areas  of  active  or  inactive 
industrial  or  resource  extraction    • 
activities,  and  urban/wildland 
interfaces. 
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-    (3)  Existing  features  and  structures, 
such  as  buildings,  roads,  railroads, 
airports,  other  paved  areas,  lawns,  and 
other  urban  landscaped  areas,  do  not 
contain  one  or  more  of  the  primar\' 


constituent  elements.  Federal  actions 
limited  to  those  areas,  therefore,  would 
not  trigger  a  consultation  under  section 
7  of  the  Act  unless  thev  affect  the 


species  and/or  primar)-  constituent 
elements  in  adjacent  critical  habitat, 

(4)  Critical  Habitat  Map  Units-Index 
Map  Follows. 


Ind«x: 

San  Bernardino  Kangaroo  Rat  Critical  Habitat  Units 


25  Mites 


(5)  Unit  1 :  Santa  Ana  River  and  Wash. 
San  Bernardino  County.  California 

(i)  From  USGS  1:24,000  quadrangle 
maps  Harrison  Mountain  (1980). 
Yucaipa  (1988),  Redlands  (1980),  and 
San  Bernardino  South  (1980), 
California,  lands  in  the  Santa  Ana  Wash 
bounded  by  the  following  Universal 
Transverse  Mercator  (UTM)  North 
American  Datum  1927  (NAD27) 
coordinates  (E,  N):  482376.  3776863: 
482520, 3777020:  482425,  3777267: 
482403, 3777426;  482590,  2777^77: 
482714, 3777417:  482755,  3777375; 
482793. 3777315;  482847,  3777277; 
482942, 3777261;  482977,  3777201; 
483050, 3777175;  483142,  3777191; 
483238, 3777159;  483282,  3777128; 
483285, 3777023;  483257,  3777023: 
483250, 3776778;  483168,  3776763; 
483088, 3776797;  483003,  3776807: 
482965, 3776855;  482885,  3777007; 
482841, 3777032;  482603,  3777036; 


482552. 
482692. 
482717. 
482435, 
482444. 
483247. 
484038, 
484746. 
485628, 
485787, 
486009, 
486073. 
486270, 
486149, 
486079, 
486197, 
486717. 
486994, 
487044, 
486994. 
487194, 
487191, 
486879, 


3776943: 
3776286: 
3775426; 
3775170: 
3774750: 
3774550; 
3773981: 
3773730: 
3774128: 
3774423: 
3774391; 
3774489; 
3774286; 
3774267: 
3774194; 
3774162; 
3774438; 
3774578: 
3774848: 
3774988: 
3774889: 
3774543; 
3774229; 


482558. 
482708, 
482568. 
482428. 
482574, 
483244, 
484038, 
484752. 
485628. 
485787, 
486006, 
486298. 
486222. 
486108. 
486076. 
486463. 
486873. 
487038. 
487022. 
487159. 
487244. 
487111, 
486848. 


3776715 
3776201 
3775426 
3774953 
3774556 
3773978 
3773734 
3774140 
3774419 
3774391 
3774492 
3774362 
3774267 
3774238 
3774149 
3774356 
3774496 
3774715 
3774953 
3774981 
3774788 
3774435 
3774127 


488140, 
488324, 
488467. 
488649, 
490156. 
490121. 
489994. 
489778. 
488597, 
488384. 
488499. 
489184, 
489816. 
490134. 
490324. 
490264, 
490334. 
490585, 
490804, 
490832, 
490762. 
490937. 
490940. 


3773892: 

3773775: 
3773622: 
3773548: 
3773511; 
3773435; 
3773356; 
3773356; 
3773435; 
3773257; 
3772708; 
3772616; 
3773035; 
3773086; 
3773372; 
3773480; 
3773572. 
3773657; 
3773934: 
3774172; 
3774267: 
3774334: 
3774038: 


488251. 
488394. 
48854b, 
488651, 
490219, 
490019, 
489896. 
489730. 
488378, 
488356. 
488645, 
489762, 
490029. 
490327. 
490296. 
490248, 
490429, 
490769. 
490826, 
490804. 
490734, 
490978. 
490943, 


3773835 
,^  7  "3680 
3773578 
3773549 
3773476 
37-3387 
3773311 
3773403 
3773286 
3773124 
3772622 
3772965 
3  773124 
3773191 
3773432 
3773495 
3773562 
3773784 
3774080 
3774229 
3774330 
3774105 
3773915 
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490921, 

490873, 

490842, 

490769, 

490642, 

490505, 

490346, 

490340. 

490267. 

490464, 

490540, 

490629. 

490613, 

490575, 

490458. 

490302, 

490026, 

489813. 

489686. 

489632. 

489819, 

490219. 

490442. 

490661, 

491010, 

491112, 

491334, 

494610, 

494972, 

494814, 

494509, 

494261, 

494048. 

493886, 

493591, 

493375, 

493172, 

493036, 

492883, 

492709, 

492134, 

490905, 

490762, 

490334, 

490242, 

489476, 

489384. 

489308, 

488901, 

488086, 

488010, 

487810, 

487705, 

487268, 


3773870: 

3773613: 

3773426: 

3773349: 

3773241: 

3773175: 

3773057: 

3772806: 

3772549: 

3772540: 

3772530: 

3772451: 

3772368: 

3772273: 

3772152: 

3772206: 

3772159: 

3772063: 

3771879: 

3771749: 

3771419: 

3771117: 

3770990: 

3770847: 

3770670: 

3770517: 

3770581: 

3770971: 

3770971: 

3770279: 

3770320: 

3770336: 

3770279: 

3770266: 

3770178: 

3770117: 

3770162: 

3770105: 

3770197: 

3770155: 

3770091: 

3769879: 

3769835: 

3769679: 

3769812: 

3769895: 

3770105: 

3770308: 

3770496; 

3771340: 

3770917; 

3771013; 

3771384: 

3771322; 


490921, 

490845, 

490819, 

490727. 

490569, 

490442. 

490359, 

490258. 

490458, 

490496. 

490616. 

490661, 

490581. 

490518, 

490340, 

490096, 

489896. 

489692. 

489564. 

489686, 

489857. 

490331. 

490648, 

490908. 

491029. 

491162, 

491341, 

494613, 

494972. 

494690. 

494404. 

494137, 

493950. 

493712. 

493458, 

49.3302. 

493128. 

492909. 

492813, 

492134, 

490908, 

490851. 

490750, 

490334. 

489473. 

489381. 

489305. 

489130, 

488892, 

488079. 

488006, 

487810, 

487689, 

487289, 


3773657 

3773508 

3773381 

3773267 

3773184 

3773086 

3772927 

3772683 

3772568 

3772530 

3772521 

3772416 

3772333 

3772273 

3772156 

3772210 

3772108 

3772006 

3771905 

3771495 

3771340 

3771079 

3770905 

3770813 

3770546 

3770578 

3770971 

3770968 

3770352 

3770346 

3770295 

3770295 

3770289 

3770244 

3770152 

3770162: 

3770181 

3770120 

3770197 

3770149 

3770079 

3769847 

3769676 

3769768 

3769825 

3769917 

3770105 

3770482 

3771333 

3770917 

3771006 

3771359 

3771314 

3771375 


487260. 

485895, 

485965, 

486556. 

485673, 

485568. 

485362, 

485241, 

484946, 

484705. 

484432, 

484149. 

483952. 

483663. 

483428. 

482958. 

483079, 

482723. 

482434, 

482374, 

482207. 

482142. 

481555. 

481399, 

481104. 

480834. 

480720, 

480609. 

480250. 

479637, 

479231. 

479056. 

478793. 

478367, 

477843, 

477688. 

477389. 

477250. 

477094, 

476869. 

476583. 

476459, 

476192, 

476097, 

475856, 

475732, 

475551. 

475288. 

475094. 

474992. 

474954, 

474910, 

474789, 

474773, 


3771394: 

3771419: 

3771355: 

3771254: 

3770955: 

3771349: 

3771216: 

3771209: 

3771219; 

3771317: 

3771277: 

3771336: 

3771292: 

3771314: 

3771359: 

3771590: 

3771676: 

3771717: 

3771863; 

3771914: 

3771948: 

3772010: 

3772114: 

3772010: 

3771908; 

3772000: 

3771930: 

3771911; 

3772165; 

3772089: 

3771987; 

3771752: 

3771708; 

3771619: 

3771295: 

3771216; 

3771124: 

3771016; 

3770968; 

3770886: 

3770933: 

3770892: 

3770714; 

3770613; 

3770625; 

3770539; 

3770466; 

3770406: 

3770206: 

3770108 

3770031 

3769714 

3769714 

3769673 


487260. 

485898, 

485965, 

486555, 

485670, 

485492, 

485327. 

485212. 

484822, 

484492, 

484311. 

484101, 

483790, 

483460. 

482958, 

483060, 

482736, 

482555, 

482384, 

482234. 

482206, 

482050, 

481549. 

481263. 

480841, 

480780, 

480710, 

480517, 

479914. 

479282. 

479221, 

478859, 

478602, 

478285, 

477777. 

477605. 

477250. 

477189, 

476993, 

476735, 

476488. 

476354. 

476103, 

475954. 

475802. 

475618, 

475345, 

475183, 

475069. 

; 474983 

; 474910 

: 474837 

; 474770 

; 474726 


3771428 

3771359 

3771241 

3770949 

3771346 

3771305 

3771254 

3771219 

3771289 

3771314 

3771273 

3771336 

3771289 

3771384 

3771352 

3771565 

3771752: 

3771806 

3771863 

3771921 

3772010 

3772111 

3772016 

3771981 

3771816 

3771952 

3771886 

3772168 

3772133 

3772025 

3771808 

3771749 

3771616 

3771568 

3771241 

3771187 

3771070 

3771016 

3770914 

3770847 

3770955 

3770876 

3770607 

3770609 

3770584 

3770498 

3770441 

3770298 

3770130 

, 3770054 

,  3769895 

.  3769676 

3769695 

3769628 


474691, 3769631; 

474630,  3769679: 

474376, 3769638: 

474107.3769714: 

473703, 3769673: 

473468, 3769619; 

473351, 3769476: 

472983, 3769374; 

472960, 3769784: 

473313, 3769793: 

473395. 3769889: 

474348, 3769962: 

474938, 3770327: 

475132, 3770590: 

475497, 3770873: 

475980, 3771136; 

476147, 3771188: 

476132, 3771397: 

476373, 3772200: 

476608,3771752: 

476615, 3771622; 

476866, 3771508: 

477113, 3771692: 

477602, 3771505: 

477742. 3771759: 

478307,  3772086: 

478320. 3772203; 

477732, 3772137: 

477224, 3771902: 

476786.  3771768: 

476561, 3772054: 

476475, 3772162: 

476427,  3772210: 

476805. 3772140: 

476958, 3772079: 

478345, 3772489: 

478466, 3772375: 

479386,  3772864: 

479860, 3773022: 

479901. 3773184; 

479866,  3773391; 

480028, 3773784; 

480809. 3773391; 

481628. 3774302; 

481726,  3774429; 

481803. 3774556: 

482076.  3775099: 

482168,  3775331: 

482438,  3776058 

482422, 3776705 

3776863. 


474707.  3769679: 
474618,  3769641: 
474380.  3769755: 
474043.  3769720: 
473640. 3769673: 
473462. 3769514: 
473354. 3769390: 
472970. 3769438: 
473268.  3769777; 
473322,  3769825; 
473706, 3769885; 
474392. 3770019: 
475043. 3770498; 
475367,  3770765; 
475789. 3771032: 
476123, 3771187: 
476151,  3771273: 
476151. 3772200; 
476373, 3771873; 
476621.  3771686; 
476631.  3771502; 
476869,  3771692; 
477062. 3771508: 
477609. 3771667: 

Mini,  zii\i%i\ 

478291. 3772156; 
477942.  3772197; 
477310. 3771968; 
476910. 3771787; 
476697, 3771787; 
476520,  3772130; 
476415, 3772197; 
476805.  3772219: 
476831.  3772105: 
476983,  3772019: 
478421,  3772356: 
478399,  3772508: 
479386, 3772865: 
479841, 3773105; 
479872. 3773264: 
480034. 3773384: 
480809. 3773743; 
481009. 3773572: 
481626, 3774304; 
481707.3774543: 
482047,  3774997; 
482079, 3775324; 
482228, 3775531; 
482447, 3776499: 
returning  to  482376, 


(ii)  Map  Unit  1  follows. 


Federal  Register / Vol.  67.  No.  78/Tuesday,  April  23,  2002 /Rules  and  Regulations 


19839 


(6)  Unit  2:  Lytle  and  Cajon  Creeks,  San  3781582 

Bernardino  County,  California  3781373 

3781265 

(i)  From  USGS  1:24,000  quadrangle  3780067 

maps  San  Bernardino  South  (1980).  San  3779392 

Bernardino  North  (1988),  Devore  (1988),  3779293 

and  Cajon  (1988),  California.  Subunit  3779125 

2a:  Land  bounded  by  the  following  3779058 

UTM  NAD27  coordinates  (E,N):  459113,  3778992 

3789417;  459304,  3789431;  459431,  3778738 

3789507; 459586,  3789387;  459850,  3778496 

3789253; 459989,  3788993;  460389,  3778339 

3788590; 460586,  3788491;  460786,  3777982 

3788294; 460888,  3788218;  461088.  3776995 

3788082; 461196.  3787990;  461826.  3775917 

3787406; 461831,  3787409;  461999,  3775769 

3787259; 462221,  3787075;  462412,  3775201 

3786923; 462533,  3786856;  462701,  3775074 

3786742; 463028.  3786459;  463101.  3774632 

3786027; 463079,  3785989;  463291,  3774296 

3785821; 463555,  3785580;  463799,  3774172 

3785084; 463907,  3784954;  464007,  3774020 

3784892; 464444,  3784653;  464577.  3773883 

3784557; 464717,  3784399;  464780,  3773845 

3784281; 464898,  3783910;  464974,  3773861 

3783770; 465104,  3783608;  465231,  3773959 

3783510; 465565,  3783252;  465473,  3774175 

3782871; 465504. 3782792;  465806,  3774512 

3782557; 465850,  3782579;  466040,  3774712 

3782336; 466174, 3782446;  465946,  3775067 


466523, 
467520. 
466800, 
466581. 
466733, 
466882, 
466917, 
466978, 
467139. 
467387, 
467752, 
468060. 
468181. 
468476, 
469184, 
469775. 
469660. 
469752. 
469781. 
469822, 
469857. 
469711, 
469492, 
469206. 
468676. 
468778. 
468924. 
468736. 
468609, 
468524. 


3781300; 
3781351; 
3780408: 
3779690; 
3779382; 
3779236: 
3779115: 
3779039: 
3778992: 
3778725: 
3778493: 
3778026: 
3777512: 
3776804: 
3775791: 
3775232: 
3775245: 
3775026; 
3774505; 
3774175: 
3774035: 
3773972: 
3773835; 
3773858: 
3773864: 
3774035: 
3774286: 
3774620: 
3774909: 
3775107; 


466555. 
467581. 
466500. 
466679. 
466790. 
466882. 
466914. 
466987. 
467149. 
467597. 
467759. 
468174. 
468387. 
469061. 
469235, 
469756. 
469705. 
469752. 
469787. 
469857. 
469787, 
469619, 
469371. 
469051. 
468721, 
468876. 
468806. 
468711. 
468524, 
468432, 


3775140: 
3775410: 
3775480: 
3775759: 
3776210: 
3776468: 
3776652: 
3777055: 
3777090: 
3777664: 
3777539: 
3777626: 
3777861; 
3777982: 
3778103: 
3777979: 
3777938: 
3777985: 
3778449: 
3778465: 
3778550: 
3778449: 
3778315: 
3778223: 
3778239: 
3778315: 
3778487: 
3778734: 
3778858: 
3778785; 


468244. 
468086. 
467822. 
467511. 
467298. 
467219. 
467130. 
467076. 
466571, 
466492, 
466333. 
466019, 
465860, 
465730, 
465920, 
465971, 
466035. 
466006. 
465727. 
465669. 
465787, 
466041, 
466254. 
466349, 
466447, 
466295, 
465888, 
465406. 
465158. 
464831, 


3775290: 
3775483: 
3775620: 
3776109: 
3776293: 
3776566: 
3776922: 
3777088: 
3777823: 
3777566: 
3777480: 
3777741: 
3777918; 
3778071: 
3777985: 
3777963: 
3777950: 
3778058: 
3778442: 
3778519: 
3778512; 
3778382; 
3778246: 
3778312: 
3778220: 
3778407: 
3778630: 
3778830; 
3778852: 
3778938; 


468111, 

467927. 

467822, 

467409, 

467279, 

467139, 

467060. 

467720, 

466444, 

466324. 

466165 

465958. 

465774, 

46577". 

465955 

466012. 

466038. 

465755, 

465688, 

465685. 

465930, 

466139, 

466311. 

466416. 

466374. 

466190, 

465644, 

465269 

464914. 

464723, 
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3778950; 

3779074; 

3779004; 

3779195; 

3779251; 

3780611; 

3781211: 

3779531; 

3778728; 

3777938; 

3778754; 

3779023; 

3780160; 

3780982; 

3781446; 

3781636; 

3781894; 

3781967; 

3782141; 

3782236; 

3782319: 

3782671; 

3784586; 

3784792; 

3784929: 

3785189; 

3785557; 

3785678: 

3785761: 

3785821; 

3786046; 

3786227; 

3786313: 

3786424: 

3786574; 

3786786; 

3787028: 

3787170; 

3787339; 

3787370: 

3787488; 

3787612; 

3787713; 

3787847; 

3787704: 

3787567; 

3787586; 

3787466; 

3787158: 

3786910; 

3786701; 

3786564; 

3786269; 

3786034: 

3785843; 

3785596; 

3785377: 

3785065: 

3784916; 

3784846; 

3784745: 

3784710; 

3784589: 

3784478; 

3784494; 

3784342; 
3784192; 
3784021; 


464733. 

464526. 

464164, 

463717, 

463390, 

461205, 

460285. 

461520, 

458277, 

457072, 

456268, 

456916, 

457805, 

458196. 

458537, 

458672. 

458872. 

459154. 

459240. 

459281, 

459491, 

459033, 

458377, 

458246, 

458094, 

457884, 

457875, 

457754, 

457621, 

457475, 

457459 

457392 

457297 

457110 

456995, 

456891, 

456786. 

456633, 

456478, 

456208. 

455865, 

455671. 

455640. 

456059, 

456332. 

456570, 

456935, 

457065, 

457167, 

457136. 

457192, 

457411, 

457586. 

457767, 

458059, 

458043, 

458100, 

458294, 

458450 

458596 

458705 

458888 

459027 

459126 

459256 

459342 

459440 

459653 


3779049: 
3778944; 
3779077; 
3779033; 
3779249; 
3780906: 
3781589: 
3779519; 
3778734: 
3777928: 
3778757: 
3779662; 
3780547; 
3781046; 
3781640; 
3781776; 
3781913; 
3782059; 
3782205; 
3782316; 
3782383; 
3784051; 
3784681; 
3784830; 
3785030: 
3785411: 
3785586: 
3785739; 
3785780; 
3785894; 
, 3786085; 
, 3786227; 
, 3786367; 
, 3786510; 
,3786669: 
, 3786888; 
. 3787082: 
, 3787256: 
, 3787399; 
. 3787466; 
, 3787456; 
. 3787634: 
. 3787815; 
, 3787764: 
3787653: 
3787590; 
3787523; 
3787351: 
3787018; 
3786794; 
3786647; 
3786459: 
3786132; 
3785929; 
3785678; 
3785485: 
3785243; 
3784980; 
3784888; 
3784783; 
3784707; 
3784659; 
, 3784500; 
, 3784510; 
, 3784424; 
, 3784265; 
, 3784148; 
. 3783967; 


464542, 

464336, 

463841. 

463391. 

461605, 

460802, 

460291, 

461513, 

458265, 

457078, 

456268, 

457415. 

458294. 

458459, 

458554, 

458789, 

458929, 

459192, 

459240, 

459361, 

459631, 

458605, 

458300, 

458132, 

457964. 

457898, 

457786, 

457710, 

457532, 

457519, 

457440, 

457319, 

457173, 

456999, 

456980, 

456865, 

456675, 

456525, 

456392, 

455938. 

455738, 

455525, 

455754, 

456157. 

456472, 

456754, 

457014, 

457129. 

457164, 

457237, 

457205, 

457576, 

457640. 

457926, 

458091. 

458097, 

458208, 

458361. 

458523, 

458681, 

458707, 

458999, 

459065. 

459199, 

459265, 

459367, 

459548, 

459742. 


3783884; 

3783707; 

3783529; 

3783405: 

3783449: 

3783405; 

3783313; 

3783640; 

3784119: 

3784335; 

3784415: 

3784449: 

3784649: 

3784738: 

3784903; 

3784999; 

3785065: 

3785164: 

3785224: 

3785091; 

3784938; 

3784796; 

3784710: 

3784688; 

3784691; 

3784516; 

3784338: 

3784021; 

3783824: 

3783624: 

3783491: 

3783418: 

3783332; 

3783227: 

3783195; 

3783125: 

3783078; 

3782973; 

3782998; 

3782913: 

3782798; 

3782633; 

3782405: 

3782179; 

3781973; 

3781897: 

3781668; 

3781481: 

3781303; 

3781338; 

3781401; 

3781379: 

3781278; 

3781208: 

3781274: 

3781763; 

3782252: 

3783084; 

3783376: 

3783532; 

3783500: 

3783649: 

3783868: 

3784068; 

3784364; 

3784675; 

3784846: 

3785011; 


459831 

459958 

459945 

460072 

460358 

460685 

461224 

461539 

461342, 

461256, 

461123, 

461183, 

460818, 

460561. 

460437, 

460297, 

460237, 

460370, 

460497, 

460739, 

460915, 

461158. 

461377. 

461580, 

461783, 

462031, 

462079. 

462085, 

462190, 

462231. 

462120, 

462025, 

462059, 

462171, 

462259, 

462406, 

462520 

462567 

462688 

462752 

462891 

463136 

463231 

463399 

463698 

463834 

464022 

464028, 

464161, 

464145, 

464241, 

464323, 

464339, 

464457, 

464603, 

465028. 

464269. 

464193. 

464111. 

464225, 

464326. 

464238, 

464215. 

464066, 

463863. 

463717, 

463305. 

463006, 


3783751; 
3783592; 
3783440; 
3783357: 
3783424; 
3783389; 
3783532: 
3783824; 
3784119: 
3784408; 
3784453; 
3784503; 
3784710; 
3784872; 
3784983; 
3785059; 
3785164: 
3785218; 
3785157; 
3785018; 
3784876; 
3784792; 
3784691: 
3784732; 
3784630; 
3784421; 
. 3784278; 
, 3783922; 
, 3783691; 
, 3783560: 
. 3783478; 
. 3783386; 
. 3783256; 
. 3783249; 
. 3783157; 
. 3783106; 
. 3783030: 
. 3782948: 
. 3782967; 
. 3782805; 
. 3782751; 
3782550; 
3782271; 
3782065; 
3781884; 
3781830; 
3781560; 
3781392; 
3781306; 
3781392; 
3781440; 
3781341: 
3781160; 
3781157: 
3781395; 
3781932; 
3782910; 
3783145; 
3783440; 
3783529; 
3783487; 
3783776; 
3783967; 
3784218: 
3784526; 
3784773; 
3784949; 
3785227; 


459891, 

459932, 

460012. 

460174. 

460526, 

460704. 

461437, 

461437. 

461342. 

461126. 

461158. 

460894. 

460707. 

460459, 

460380, 

460231, 

460370, 

460408, 

460599. 

460904. 

461053, 

461256. 

461482. 

461707, 

461736, 

462117, 

462040, 

462063, 

462244. 

462225, 

462021, 

462050, 

462088, 

462253, 

462345, 

462488, 

462504, 

462640, 

462720. 

462834, 

462971, 

463190, 

463361, 

463498, 

463749, 

463888, 

464037, 

464123, 

464184, 

464193. 

464307, 

464253, 

464393, 

464520, 

464574, 

464907, 

464190, 

464101, 

464171, 

464241, 

464266, 

464247, 

464174, 

464003, 

463803, 

463599, 

463329, 

462847, 


3785361; 462691, 3785459; 462602, 
3785446; 462412. 3785259: 462228, 
3785504: 462085, 3785592;  461939, 
3785993; 461186, 3786878; 461063, 
3787052; 460069, 3787796:  459742, 
3788031: 459446,  3788285;  459278, 
3788456; 459183. 3788777:  459124, 
3788860; 458713, 3789091;  458329, 
3789295;  457795.  3789745;  457700, 
3789815; 457484. 3789895;  457268, 
3789996; 457059,  3790177:  456986, 
3790282; 456900,  3790431;  456837, 
3790555; 456786, 3790634; 456748. 
3790828; 456719.  3791025;  456719, 
3791139; 456767, 3791254:  456849. 
3791320; 456979,  3791307;  457103, 
3791234;  457103.  3791079;  457145. 
3790911:  457233,  3790736:  457389, 
3790561;  457576,  3790368;  457878. 
3790180:  458180,  3790069;  458456, 
3790037; 458548. 3789955; 458846, 
3789790:  returning  to  459113,  3789417. 
(ii)  Subunit  2b:  Land  bounded  by  the 
following  UTM  NAD27  coordinates  (E, 
N): 465795. 3784148; 464554. 3785327; 
463276, 3786555:  463400,  3786918; 
463325, 3786939;  463416.  3787252; 
463416, 3787310: 463445. 3787388; 
463849, 3787384; 463804,  3787314; 
463869, 3787268; 463948, 3787260: 
464187, 3787194;  464389,  3786988; 
464385, 3786901;  464389,  3786815; 
464286, 3786695; 464298, 3786638; 
464381, 3786605;  464488,  3786695; 
464541, 3786811; 464438,  3786856: 
464541,  3786984;  464673,  3786984; 
464682, 3786889;  465081,  3786885; 
465090, 3786786;  465288,  3786691; 
465490, 3786592; 465461, 3786559; 
465283, 3786242;  465292,  3786102; 
465263, 3785962: 465366, 3785891; 

465292, 3785702;  465527,  3785558; 

465572, 3785652;  465704.  3785586; 

465626, 3785166;  465799.  3784939: 

465997, 3784778; 466128,  3784700; 

465906, 3784280;  465881,  3784300; 

returning  to  465795,  3784148. 
(iii)  Subunit  2c:  Land  bounded  by  the 

following  UTM  NAD27  coordinates  (E, 

N):  469615,  3782014;  469536,  3782017; 

469485.  3782090;  469415,  3782141; 

469345, 3782214;  469298,  3782239; 

469263,  3782293;  469193,  3782309; 

469117, 3782335;  469025,  3782325; 

468942,  3782370;  468844,  3782401; 

468812, 3782417;  468777,  3782376; 

468625, 3782490; 468564,  3782643; 

468548, 3783024; 468558,  3783141; 

468609, 3783195;  468609,  3783281; 

468723, 3783446;  468859,  3783671; 

468910, 3783700;  468913,  3783789; 

468936, 3783881;  469012.  3783894; 

469021,  3784090;  469107,  3784087; 

469209, 3784198; 469231, 3784284; 

469599, 3784284;  469625,  3784173; 

469901, 3783989;  469980,  3783881; 

469898, 3783811;  469968,  3783735; 

470009, 3783773; 470187, 3783732; 

470209, 3783662; 470295,  3783646; 


Federal  Register/Vol.  67.  No.  78/Tuesday.  April  23.  2002 'Rules  and  Regulations  19841 


470295. 
470498. 
470669. 
470783, 
470980. 
471164, 
471330. 
471218. 
470907. 
470803, 


3783547; 
3783484; 
3783427: 
3783325; 
3783236; 
3783093; 
3783036; 
3782941; 
3782951; 
3782931; 


470402, 
470580, 
470761. 
470933, 
471003. 
471244, 
471333. 
471111, 
470841, 
470749, 


3783528 
3783436 
3783354 
3783252 
3783192 
3783068 
3783001 
3782966 
3782925 
3782855 


470720, 
470701, 
470730. 
470695, 
470749, 
470669, 
470469, 
470352. 
470263, 
470196, 


3782843; 
3782773; 
3782643; 
3782535; 
3782312; 
3782363; 
3782411; 
3782471; 
3782538; 
3782671; 


470742, 
470688, 
470730, 
470822, 
470710. 
470564, 
470406, 
470314. 
470250. 
470123. 


3782763 
3782709 
3782624 
3782439 
3782325 
3782414 
3782439 
3  782500 
3782652 
3782649 


470056, 3782611; 469996.  3782614: 
469907,  3782703: 469882,  3782744: 
469872,  3782824: 469828.  3782833; 
469694,  3782808: 469618.  3782776; 
469653.  3782646: 469688, 3782420: 
469685.  3782214:  469704.  3-'82144: 
returning  to  469615.  :-i"H2(n4. 

(iv)  Map  I'nit  2  liilinws. 


(7)  Unit  3:  San  Jacinto  River  and  497468,  3744524;  498024,  3744420 

Bautista  Creek,  Riverside  County,  498386,  3744293;  498541,  3744264 

California.  499291.  3743826;  499484.  3743673 

499767. 3743564; 499780, 3744556 

(i)  From  USGS  quadrangle  maps  499840,  3744728;  499846,  3744832 

Blackburn  Canyon  (1988),  Hemet  (1979).  499930.  3744820;  500081,  3744769 

Lake  Fulmor  (1988),  San  Jacinto  (1979).  500189,  3744693;  500278,  3744610 

and  Lakevievif  (1979),  California,  land  500389,  3744572;  500564,  3744359 

bounded  by  the  foUow^ing  UTM  NAD27  500722,  3744178;  500872,  3743931 

coordinates (E,  N):  493757, 3745718;  500811,  3743943;  500745, 3743924 

494287, 3745394; 494490, 3745290:  500716,  3743762;  500751, 3743600 

494890, 3745061;  495084,  3744988;  500840, 3743489;  500789,  3743419 

495258, 3744978;  495389,  3744997;  500735, 3743213;  501688,  3742689 

495671, 3745096:  495938.  3745159;  502148, 3742442;  502262,  3742356 

496074,  3745175;  496284,  3745159;  502402, 3742293;  502415,  3742359 

496494, 3745077;  496601,  3744994:  502551, 3742273:  502650.  3742257 

496605, 3744994; 496884.  3744791;  502824, 3742232;  502932,  3742194 

497078, 3744689;  497287,  3744588:  503088, 3742086:  503164,  3742197; 


503285. 
503443, 
503650. 
503875. 
503967, 
504155, 
504218. 
504282, 
504742. 
505126. 
505475. 
505529. 
505701. 
505888. 
505710, 
505891. 
506107, 
506250. 


3742095: 
3742073, 
3741956: 
3741689: 
3741594: 
3741530: 
3741467: 
3741302: 
3741076: 
3  740886, 
3740676; 
3740594: 
3740400: 
3740191: 
3739854: 
3739286: 
3739054: 
3738876; 


503358, 
503548, 
503758. 
503964. 
504028. 
504171, 
504275. 
504666. 
504872. 
505282. 
505522. 
505612. 
505853, 
505920. 
505787. 
505971, 
506145, 
506247, 


3742061. 
3741994, 
3741788. 
3741651. 
3741553: 
3741489. 
3741407. 
3741140. 
3740959. 
3740778. 
3740595. 
3~40521. 
3740261, 
3740064. 
3739594, 
37390~6, 
3738987, 
3~38686, 


19842 


Federal  Register / Vol.  67.  No.  78 /Tuesday,  April  23,  2002 /Rules  and  RegulaUons 


506285. 

506514. 

506695. 

506911, 

506841. 

508323. 

508812. 

508911, 

509114, 

509311, 

509635. 

509835, 

509927. 

510194, 

510416. 

510613. 

510724, 

510886, 

511175, 

511155, 

510917, 

510749, 

510695. 

510295. 

510098. 

509978. 

509755. 

509673. 

509479, 

509339, 

509266, 

509193, 

509104. 

509009. 

508895, 

508793, 

509292. 

510067. 

510038. 

510333. 

510492. 

510584, 

510743, 

511140, 

511629, 

511898, 

512238. 

512616. 

512832. 

513013, 

513410, 

513613, 

513692, 

513813, 

514004, 

514188, 

514118, 

514115, 

513689, 

513616, 

513505. 

513369. 

513162. 

512978. 

512626, 

512410. 

512095, 

511822. 


3738495; 

3737927; 

3737835; 

3737879: 

3737495; 

3736200; 

3736886; 

3737082; 

3737387; 

3737587; 

3737848; 

3737997; 

3737956: 

3738248; 

3738387; 

3738886; 

3739178; 

3739194; 

3738956; 

3738784; 

3738819; 

3738781; 

3738432; 

3737921; 

3737613; 

3737622; 

3737600; 

3737428; 

3737336; 

3737238; 

3737092; 

3736917; 

3736822; 

3736765: 

3736644; 

3736517; 

3736095; 

3735958: 

3736057; 

3735987; 

3736028; 

3735952; 

3735803; 

3735755; 

3735457; 

3735523: 

3735549; 

3735520; 

3735517: 

3735638; 

3735784; 

3735990; 

3736276; 

3736489; 

3736574; 

3736393; 

3736193: 

3736016; 

3735917; 

3735733; 

3735530; 

3735444; 

3735352; 

3735212; 

3735216; 

3735311; 

3735289; 

3735235; 


506282. 

506580, 

506822, 

506799. 

508047, 

508514, 

508812, 

509012, 

509212, 

509412, 

509714. 

509857, 

510241. 

510311, 

510517. 

510727. 

510740. 

510990. 

511181. 

511048, 

510813, 

510746. 

510690, 

510155. 

510041. 

509800, 

509692, 

509508, 

509406, 

509260. 

509206, 

509171, 

509012. 

508990. 

508838, 

508708. 

509581, 

510089. 

510238. 

510419, 

510492, 

510733, 

511019, 

511381, 

511803, 

512064, 

512448. 

512702, 

512908. 

513305, 

513508, 

513673, 

513711, 

513851. 

514137. 

514175. 

514140, 

513794, 

513667. 

513569. 

513454. 

513235. 

513108. 

512851. 

512467. 

512197, 

511975, 

511733. 


3738310 

3737886 

3737844 

3737711 

3736292 

3736285 

3736889 

3737187 

3737489 

3737692 

3737889 

3737968 

3738168 

3738292 

3738686 

3738991 

3739264 

3738991 

3738873 

3738768 

3738829 

3738552 

3738316 

3737632 

3737603 

3737629 

3737540 

3737394 

3737301 

3737152 

3737003 

3736870 

3736806 

3736717 

3736549 

3736314 

3735990 

3736000 

3736000 

3736063 

3735971 

3735863 

3735758 

3735479 

3735485 

3735543 

3735520 

3735504 

3735584 

3735685 

3735892 

3736133 

3736384 

3736568 

3736520 

3736305 

3736101 

3736016 

3735828 

3735673 

3735485 

3735406 

3735273 

3735231 

3735231 

3735327 

3735219 

3735266 


511600, 

511359, 

511311, 

511435, 

511638. 

511800. 

511933, 

512184, 

512578, 

513191, 

513448, 

513664, 

513905. 

514188, 

514362, 

514483. 

514800. 

515067. 

515181, 

515769, 

516004, 

516290, 

516680, 

517087. 

517277. 

517458. 

517868. 

518134. 

517979, 

517899. 

517909, 

518160, 

518347, 

518557, 

518664. 

518833, 

518776, 

518718, 

518899. 

519087, 

519188, 

519334. 

519547. 

519763. 

519820. 

519988. 

520087, 

520071, 

519814. 

519614. 

519417, 

519014, 

518817, 

518391, 

518249, 

517988. 

517585, 

517287. 

517121. 

516706, 

516528, 

516315, 

516172, 

515623, 

515216, 

514610, 

514312, 

513911, 


3735279; 
3735343; 
3735282: 
3735139; 
3735009; 
3734866; 
3734739; 
3734581: 
3734346; 
3734155; 
3734028; 
3733980; 
3733860; 
3733765; 
3733663; 
3733479; 
3733447: 
3733469: 
3733358; 
3733272; 
3733155; 
3732980; 
3732866; 
3732774; 
3732583; 
3732396; 
3732193: 
3732174; 

3732037; 

3731974; 

3731796; 

3731720; 

3731748; 

3731602; 

3731440; 

3731348; 

3731278; 

3731174; 

3731066; 

3730993; 

3730894: 

3730751; 

3730669; 

3730624: 

3730421; 

3730393; 

3729986; 

3729920; 

3730120: 

3730209: 

3730415; 

3730513: 

3730710: 

3730853; 

3730999; 

3731345; 

3732015: 

3732275; 

3732412; 

3732517; 

3732495: 

3732571; 

3732714; 

3732812; 

3732923; 

3733114; 

3733206; 
3733314; 


511419, 

511308, 

511343. 

511546. 

511648, 

511899, 

512051. 

512387. 

512683. 

513292. 

513581. 

513800. 

514054. 

514283. 

514381. 

514740. 

515013. 

515156. 

515489, 

515855, 

516086, 

516566, 

517020, 

517194, 

517385. 

517636. 

517931, 

518058, 

517956, 

517880, 

517972, 

518220, 

518439, 

518576, 

518703, 

518839, 

518718, 

518798, 

519007. 

519150, 

519280, 

519468, 

519719, 

519782, 

519900, 

520062, 

520112, 

520004, 

519652, 

519515, 

519052, 

518915, 

518718, 

518315, 

518017. 

517810. 

517469. 

517198, 

516766, 

516607, 

516410, 

516261, 

516016, 

515432, 

515007. 

514315. 

514312. 

513553, 


3735343; 
3735320; 
3735216; 
3735076; 
3735009; 
3734806; 
3734692; 
3734390; 
3734285; 
3734082; 
3734028; 
3733888; 
3733844; 
3733688; 
3733580; 
3733476; 
3733431; 
3733460; 
3733288; 
3733263; 
3733088; 
3732964; 

3732860; 

3732685; 

3732491; 

3732228; 

3732266; 

3732069; 

3731993; 

3731879; 

3731733; 

3731745; 

3731704; 

3731494; 

3731364; 

3731307; 

3731218: 

3731110; 

3731047; 

3730961: 

3730790; 

3730688: 

3730675; 

3730494; 

3730377; 

3730342; 

3729955; 

3729939; 

3730135; 

3730316; 

3730434; 

3730612; 

3730758; 

3730910; 

3731228; 

3731520; 

3732053; 
3732333; 
3732447; 
3732517; 
3732523; 
3732641; 
3732812; 
3732831; 
3733012; 
3733209; 
3733209; 
3733387; 


513546. 

513473, 

513213, 

512762, 

512407, 

512143. 

511689. 

511591, 

511219, 

511111, 

510940, 

510781, 

510717, 

510559, 

509971, 

509333, 

509035, 

508825, 

508650, 

508768, 

508885, 

509146, 

509238, 

509362, 

509714, 

509800, 

509841, 

510248, 

511070, 

511187, 

511486. 

512076. 

512603. 

512835. 

512845. 

512718, 

512419, 

512051, 

511949, 

512035, 

512010. 

512267, 

512591, 

512978, 

513714, 

513858, 

513972, 

514175, 

514296, 

514350, 

514391, 

514683. 

514845, 

514845, 

514740, 

514769, 

514937, 

515012, 

515083, 

515251, 

515429, 

515391, 

515423, 

515502, 

515617, 

515782. 

515845, 

515661, 


3733555; 

3733663; 

3733634; 

3733790; 

3733825; 

3734063; 

3734133; 

3734276; 

3734419; 

3734609; 

3734815; 

3735015; 

3735409; 

3735619; 

3735523; 

3735571; 

3735758; 

3735708; 

3735257; 

3734993; 

3734657: 

3734393; 

3734250; 

3734155; 

3733777; 

3733561; 

3732783: 

3732228; 

3731974; 

3731647; 

3731291; 

3731145; 

3730942; 

3730840; 

3730663; 

3730574; 

3730593: 

3730640; 

3730510; 

3730409; 

3730297; 

3730142; 

3729993; 

3729767; 

3729078; 

3728977; 

3728802; 

3728297; 

3727897; 

3727627: 

3727507; 

3727392; 

3727275; 

3727084; 

3727145; 

3726945; 

3726780; 

3726596; 

3726395; 

3726300; 

3726291; 

3726151; 

3725979; 

3725770; 

3725694; 

3725656; 

3725598; 

3725608; 


513521, 

513403, 

513203, 

512759, 

512394, 

512041, 

511686, 

511410, 

511219, 

511013, 

510822, 

510743, 

510679, 

509971, 

509419, 

509324, 

508825, 

508657. 

508692, 

508835, 

509041, 

509165, 

509279, 

509371, 

509716, 

509790, 

509965, 

510429, 

511076, 

511279, 

511689, 

512391, 

512683, 

512867, 

512791, 

512572, 

512286, 

511984, 

512029, 

511959, 

512168, 

512410, 

512788, 

513280, 

513781, 

513962, 

514159, 

514331, 

514305, 

514350, 

514632, 

514696, 

514870, 

514797, 

514740, 

514835, 

514950, 

515029, 

515210, 

515331, 

515477, 

515394, 

515429, 

515563, 

515766, 

515829, 

515744, 

515661, 


3733653; 

3733638; 

3733787; 

3733647; 

3733869; 

3734114; 

3734238; 

3734414; 

3734511; 

3734708; 

3735015; 

3735250; 

3735489; 

3735641; 

3735520; 

3735641; 

3735758; 

3735708; 

3735114; 

3734758; 

3734438; 

3734311; 

3734241: 

3734120; 

3733777; 

3733003; 

3732568; 

3731977; 

3731901: 

3731494; 

3731183; 

3730986; 

3730885; 

3730767; 

3730599; 

3730551; 

3730643: 

3730612; 

3730472; 

3730345; 

3730224; 

3730091; 

3729885; 

3729497; 

3729056; 

3728935; 

3728535; 

3727986; 

3727764; 

3727576; 

3727494; 

3727297; 

3727100;' 

3727145; 

3727034; 

3726907; 

3726662; 

3726497; 

3726335; 

3726329; 

3726205; 

3726056; 

3725903; 

3725713; 

3725681; 

3725643; 

3725598; 

3725567; 
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515696 
515782 
515766 
515867 
515794 
515896 
516058 
516147 
516315 
516487 
516566 
516464 
516226 
516039 
515829 
515528 
515566 
515585 
515512 
515445 
515318 
515251 
515191 
515020 
514880 
514835 
514616 
514486 
514286 
514210 
514134 
514051 
513943 
513940 
513848 
513686 
513610 
513321 


, 3725490 

515750, 

3725475; 

, 3725433 

515763, 

3725376; 

,3725313 

515804, 

3725233; 

,3725233 

515855, 

3725176; 

, 3725119 

515817, 

3725055; 

, 3724960 

515988, 

3724887; 

, 3724906 

516096, 

3724884; 

, 3724836 

516204, 

3724681; 

, 3724617 

516388, 

3724589; 

, 3724481 

516566, 

3724440; 

,  3724386 

516490, 

3724316; 

, 3724252 

516407, 

3724233; 

, 3724319 

516147, 

3724300; 

, 3724351 

516042, 

3724389; 

, 3724617 

515626, 

3724805; 

, 3724894 

515540, 

3724979; 

, 3725014 

515563, 

3725176; 

, 3725259 

515569, 

3725376; 

, 3725522 

515423, 

3725563; 

, 3725659 

515359, 

3725770; 

, 3725843 

515255, 

3725935; 

, 3726068 

515242, 

3726129; 

, 3726198 

515102, 

3726243; 

, 3726303 

514956, 

3726383; 

, 3726510 

514832, 

3726606; 

, 3726738 

514651, 

3726853; 

,3727011 

514559, 

3727173 

,3727338 

514397, 

3727338; 

, 3727361 

514220, 

3727453; 

, 3727522 

514169, 

3727576; 

,3727576 

514102, 

3727519; 

, 3727526 

514010, 

3727608; 

,3727621 

513921, 

3727691; 

, 3727894 

513915, 

3728015- 

.3728129 

513785, 

3728278 

, 3728342 

513626, 

3728421 

, 3728507 

513416 

3728735 

, 3728770 

513302 

3728815 

513213. 

3728856; 

513016, 

3728992; 

512908, 

3729119; 

512749, 

3729186; 

512603, 

3729313; 

512378, 

3729485; 

512207, 

3729605; 

512184, 

3729974; 

511051, 

3731015; 

510724, 

3731390; 

510254, 

3732104; 

509813, 

3732685; 

509730, 

37330^1; 

509720, 

3733618; 

509505, 

3733822; 

509247, 

3734057; 

508854, 

3734200; 

508743, 

3734584; 

508590, 

3734939; 

508419, 

3735352; 

508374, 

3735530; 

508422, 

3735733; 

508000, 

3735892 

507180, 

3735955, 

506952, 

3736460 

506876, 

3736470 

506822, 

3736470, 

506682, 

3736470 

506288, 

3736863 

506225, 

3737311 

505714, 

3737629 

505806, 

3738010 

505850, 

3738416 

505320, 

3739638 

505079, 

3740063 

504688, 

3740486 

504498 

3740663 

504097 

3741019 

513156, 
512940, 
512793, 
512638, 
512502, 
512238, 
512172, 
511597. 
510727, 
510724, 
509952, 
509755, 
509733, 
509689, 
509247, 
509095, 
508825, 
508670, 
508498, 
508333, 
508431, 
508288, 
507828, 
506825, 
506911, 
506850. 
506752, 
506358, 
506250, 
505895, 
505714, 
505893, 
505787. 
505212, 
504901, 
504501, 
504498, 
503964, 


3728907 
3729056 
3729145 
3729234 
3729323 
3729558 
3729643 
3730437 
3731390 
3731393 
3732472 
3732869 
3733476 
3733676 
3733824 
3734190 
3734463 
3734733 
3735177 
3735450 
3735584 
3735855 
3735958 
3736327 
3736495 
3736492 
3736543 
3736768 
3736940 
3737632 
3738003 
3738055 
3738559 
3739835 
3740276 
3740664 
3740667 
3740889 


503650, 3741092; 
503482, 3741613; 
502783, 3741978; 
502535, 3741918; 
502037.  3742391; 
501713, 3742429; 
500545,  3743165; 
499532.  3743550; 
499408,  3743616: 
498910,  3743908: 
498643,  3744042: 
497678,  3744334; 
496992,  3744578; 
496643.  3744816; 
496214,  3745013; 
495890, 3745007; 
495414.  3744851; 
495093,  3744836; 
494909,  3744909; 
494608,  3745109; 
494008,  3745509; 
493661,  3745702: 
493309, 3745912: 
492712,  3746309: 
492236, 3746452; 
491318,  3747677: 
491483, 3747817; 
491760,  3747849; 
492014,  3747874; 
492280,  3747452; 
493198,  3746585; 
493550,  3746433; 
493646,  3746163; 
493757,  3745899; 
3745718. 


503653.  3741445 
503320, 3741708 
502538, 3741916 
502056,  3741911 
501951, 3742432 
501700, 3742569 
500503.  3743213 


499529, 
499214, 
498802. 
497684, 

497341, 


3743553 
3743715 
3743975 
3744045 
3744413 


496644,  3744813 
496538,  3744880 
496084,  3745032 
495589, 3744909 
495331, 3744820 
494935,  3744893 
494792,  3744950; 
494303,  3745315. 
493661.  3745699; 
493509.  3745801; 
493014. 3746109; 
492509,  3746413; 
491322,  3746452; 
491449,  3747680; 
491642, 3747826; 
491795.  3747880: 
492090,  3747690; 
492499, 3747274; 
493354. 3746560; 
493661,  3746274; 
493779. 3745959; 
returning  to  493757, 


(ii)  Map  Unit  3  follows. 
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Unit  3: 

San  Jacinto  RIvar  /  Bautista 


S  MlM 


(8)  Unit  4:  Etiwanda  Alluvial  Fan  and 
Wash,  San  Bernardino  County, 
California 

(i)  From  USGS  1:24,000  quadrangle 
maps  Devore  (1988)  and  Cucamonga 
Pei  (1988),  California,  land  bounded 
by  the  following  UTM  NAD27 
coordinates  (E,  N):  449195,  3781261; 
449359, 3781273;  449455,  3781238; 
449550, 3781270;  449715,  3781238; 
449785,  3781184;  450509,  3781194; 
450909,  3781295;  451007.  3781362; 
451963, 3781353;  452099,  3781270; 
452376, 3781251;  452490,  3781191; 
452788, 3781092;  452884,  3781003; 
452896,  3780864;  453004,  3780860; 
453881,  3780857;  453877.  3780816; 
453988,  3780791;  454706, 3780785; 
454757,  3780876;  455017,  3780886; 
455217,  3781099;  455224, 3781251; 
455150,  3781432;  455166.  3781559; 
455081, 3781657; 455090, 3781683; 
455281. 3781676; 455281, 3781483; 
455344,  3781368; 455360, 3781273; 
455376, 3781222; 455366, 3781022; 
455347, 3781003; 455312, 3780905; 
455290, 3780800;  455281,  3780689; 


455189. 

455087. 

455052. 

455008, 

454865, 

454757, 

454671, 

454516, 

454509. 

454652, 

454446. 

454271, 

453861, 

453855. 

454255. 

453611, 

453046. 

452957, 

452242, 

451860. 

451509, 

450763, 

451029. 

450807, 

450734. 

450629, 

450229, 


3780502; 

3780101; 

3779813; 

3778819; 

3778781; 

3778778; 

3778787; 

3779203; 

3779403; 

3780171; 

3780263; 

3780432; 

3780060; 

3779898; 

3778743; 

3777517; 

3777273; 

3778181; 

3778266; 

3778746; 

3779568; 

3778781; 

3778295; 

3778168; 

3777958; 

3777396; 

3777273; 


455116, 
455081, 
455024, 
454931, 
454801, 
454719, 
454608, 
454487, 
454516, 
454614, 
454271, 
453852, 
453782, 
453858, 
454243, 
453601, 
453033, 
452953, 
452242, 
451852, 
450763, 
451033, 
450934 
450791 
450718 
450553 
450010 


3780140 

3779987 

3779419 

3778809 

3778797 

3778797 

3779009 

3779282 

3779600 

3780232 

3780270 

3780435 

, 3780003 

, 3778752 

, 3777913 

, 3777263 

, 3778181 

. 3778244 

, 3778746 

, 3779565 

, 3778822 

,  3778755 

, 3778171 

, 3777962 

3777362 

3777396 

,3777273 


450017,  3777819;  449804,  3777987; 
449244, 3778007; 449242,  3778120; 
449194, 3778305;  449089,  3778466; 
448581. 3778463;  448578.  3778016; 
448334, 3778009; 448331,  3778174; 
448299. 3778197;  448432.  3778555; 
448445, 3778701;  448435,  3779371; 
448385. 3779476; 448327.  3779549; 
448210. 3779613;  448207,  3780168; 
448397. 3780102; 448356.  3780232; 
448283. 3780368; 448242,  3780419; 
447032. 3780410;  447035.  3781480; 
447305, 3781483; 447477, 3781394;  . 
447562, 3781340; 447613.  3781340; 
447737. 3781422; 447743, 3781467; 
448007, 3781473; 448096, 3781384; 
448489. 3781181; 448705.  3781156; 
448731, 3780994;  448893,  3781003; 
449074.  3781102;  returning  to  449195, 
3781261;  excluding  land  bounded  by 
452900. 3779300; 453300,  3779300; 
453300. 3779000; 453200.  3779000; 
453200. 3778900; 453000,  3778900; 
453000, 3779200;  452900.  3779200; 
452900. 3779300. 

(ii)  Map  Unit  4  follows. 
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Dated:  April  12,  2002. 
Craig  Manson, 

Assistant  Secretan'  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-9596  Filed  4-22-02;  8;45  am] 

BILUNG  CODE  4310-55-P 


Tuesday, 
April  23,  2002 


Part  in 


Securities  and 

Exchange 

Commission 


17  CFR  Parts  230,  239.  270,  and  274 
Registration  Form  for  Insurance 
Company  Separate  Accounts  Registered  as 
Unit  Investment  Trusts  That  Offer 
Variable  Life  Insurance  Policies;  Final 
Rule 


19848 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  239,  270,  and  274 

[Release  Nos.  33-808Q:  IC-25522;  File  No. 
S7-9-98] 

RIN  3235-AG37 

Registration  Form  for  Insurance 
Company  Separate  Accounts 
Registered  as  Unit  Investment  Trusts 
Ttiat  Offer  Variable  Life  Insurance 
Policies 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule;  Request  for 

comments  on  Paperwork  Reduction  Act 

burden  estimate. 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  a  new 
registration  form  for  insurance  company 
separate  accounts  that  are  registered  as 
unit  investment  trusts  and  that  offer 
variable  life  insurance  policies.  The 
form  is  to  be  used  by  these  separate 
accounts  to  register  under  the 
Investment  Company  Act  of  1940  and  to 
offer  their  securities  under  the 
Secimties  Act  of  1933.  For  these 
registrants,  the  form  will  replace  the 
registration  form  currently  used  by  unit 
investment  trusts  to  register  under  the 
Investment  Company  Act.  and  the 
registration  form  currently  used  by  unit 
investment  trusts  to  offer  their  seciu-ities 
under  the  Securities  Act.  The  new 
registration  form  focuses  prospectus 
disclosure  on  essential  information  that 
will  assist  an  investor  in  deciding 
whether  to  invest  in  a  particular 
variable  life  insurance  policy  The  new 
form  also  will  minimize  prospectus 
disclosure  about  technical  and  legal 
matters,  improve  disclosure  of  fees  and 
charges,  and  streamline  the  registration 
process  by  replacing  two  forms  that 
were  not  specifically  designed  for 
variable  life  insurance  policies  with  a 
single  form  tailored  to  these  products. 
The  Commission  is  also  amending  the 
registration  form  used  by  mutual  funds 
to  register  under  the  Investment 
Company  Act  and  to  offer  their  shares 
under  the  Securities  Act,  to  require  a  fee 
table  for  mutual  funds  that  offer  their 
shares  as  investment  options  for 
variable  life  insurance  policies  and 
variable  aimuity  contracts. 
DATES:  Effective  Date:  June  1,  2002. 

Compliance  Dates: 

1 .  Form  N-6: 

A.  Initial  Compliance  Date:  All  new 
registration  statements  filed  on  or  after 
December  1,  2002.  for  separate  accounts 
that  are  registered  as  unit  investment 
trusts  and  that  offer  variable  life 


insurance  policies  must  comply  with 
Form  N-6. 

B.  Final  Compliance  Date:  All 
insurance  company  separate  accounts 
that  are  registered  as  unit  investment 
trusts  and  that  currently  offer  variable 
life  insurance  policies  with  effective 
registration  statements  must  comply 
with  Form  N-6  for  post-effective 
amendments  that  are  annual  updates  to 
their  registration  statements  filed  on  or 
after  December  1.  2002.  and  no  later 
than  December  1.2003. 

2.  Form  N-lA:  All  new  registration 
statements,  and  post-effective 
amendments  that  are  annual  updates  to 
effective  registration  statements,  filed  on 
or  after  September  1,  2002.  must  comply 
with  the  amendment  to  Form  N-lA. 

Comment  Date:  Comments  on  the 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  for 
the  amendment  to  Form  N-lA  should 
be  received  by  June  1.  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address;  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-9-98;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Conunission's  Public 
Reference  Room.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102. 
Electronically  submitted  comment 
letters  also  will  be  posted  on  the 
Conmiission's  Internet  site  [http:// 
www.sec.gov).  We  do  not  edit  personal 
identifying  information,  such  as  names 
or  electronic  mail  addresses,  from 
electronic  submissions.  You  should 
submit  only  information  that  you  wish 
to  make  available  publicly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Coimsel,  Katy 
Mobedshahi,  Attorney,  or  Paul  G. 
Cellupica,  Assistant  Director,  (202)  942- 
0721.  Office  of  Disclosure  and  Insurance 
Product  Regulation.  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington.  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Conunission 
("Commission")  is  adopting  new  Form 
N-6  [17  CFR  239.17c;  17  CFR  274.11dl 
for  insurance  company  separate 
accounts  that  are  registered  as  unit 
investment  trusts  and  that  offer  variable 
life  insurance  policies.  The  form  will  be 
used  by  these  separate  accounts  to 


register  under  the  Investment  Company 
Act  of  1940  [15  U.S.C.  80a-l  et  seq.] 
("Investment  Company  Act")  and  to 
offer  their  securities  under  the 
Securities  Act  of  1933  [15  U.S.C.  77a  et 
seq.]  ("Securities  Act").  For  these 
registrants,  the  proposed  form  will 
replace  Forms  N-8B-2  [17  CFR  274.12] 
and  S-6  [17  CFR  239.16],  currently  used 
by  unit  investment  trusts  to  register 
under  the  Investment  Company  Act  and 
to  offer  their  securities  under  t]ie 
Securities  Act.  In  addition,  the 
Commission  is  amending  Form  N-lA 
[17  CFR  239.15A;  17  CFR  274. llA]  to 
require  a  fee  table  for  mutual  funds  that 
offer  their  shares  as  investment  options 
for  variable  life  insurance  policies  and 
variable  aimuity  contracts.  The 
Commission  also  is  adopting  technical 
amendments  to  rules  134b,  430,  430A, 
495,  496,  and  497  under  the  Securities 
Act  [17  CFR  230.134b,  230.430, 
230.430A,  230.495,  230.496.  and 
230.497);  rules  8b-ll  and  8b-12  under 
the  Investment  Company  Act  [17  CFR 
270.8b-ll  and  270.8b-12);  and  Form  N- 
8B-2  [17  CFR  274.12].  In  a  companion 
release,  the  Commission  is  proposing 
amendments  to  Form  N— 4  [17  CFR 
239.17b;  17  CFR  274.11c],  the 
registration  form  for  insurance  company 
separate  accounts  that  are  registered  as 
imit  investment  trusts  and  that  offer 
variable  annuity  contracts.  These 
proposed  amendments  would  revise  the 
format  of  the  fee  table  of  Form  N-4  to 
require  disclosure  of  the  range  of 
expenses  for  all  of  the  investment 
options  offered  through  a  separate 
accoimt,' 
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I.  Introduction  and  Background 

Variable  Life  Insurance 

Variable  life  insurance  is  similar  to 
traditional  life  insurance,  except  that 
the  cash  value  and/or  death  benefit  vary 
based  on  the  investment  performance  of 
the  assets  in  which  the  premium 
payments  are  invested.  Under  a 
traditional  life  insurance  policy, 
premium  payments  are  allocated  to  an 
insurer's  general  account  and  invested, 
consistent  with  state  law  requirements, 
to  enable  the  insurer  to  meet  its  death 
benefit  and  cash  value  guarantees.  The 
investment  return  on  assets  in  the 
general  account  has  little  or  no  direct 
effect  on  the  cash  value  or  the  death 
benefit  received. 

Premium  payments  under  a  variable 
life  policy,  in  contrast,  are  invested  in 
an  insurance  company  separate  account, 
which  generally  is  not  subject  to  state 
law  investment  restrictions.  A  variable 
life  policyholder  typically  is  offered  a 
variety  of  investment  options  (e.g.. 
equity,  bond,  and  money  market  mutual 
funds).  Death  benefits  and  cash  values 
are  directly  related  to  performance  of 
the  separate  account,  although  typically 
there  is  a  guaranteed  minimum  death 
benefit. 

Variable  life  insurance  was 
introduced  in  the  early  1970s.  During 
the  years  from  the  end  of  World  War  II 
to  the  late  1960s,  there  was  a  significant 
decline  in  the  share  of  savings  dollars 
invested  with  life  insurance  companies. 
In  an  effort  to  counteract  this  trend, 
insurers  began  to  offer  a  greater  variety 
of  products,  including  equity-based 
products  such  as  variable  life 
insurance.  ^  In  recent  years,  variable  life 
insurance  has  become  an  increasingly 
important  segment  of  the  insurance 
industry,  By  2000,  variable  life 
insurance  accounted  for  51.3%  of  first 
year  individual  life  insurance 
premiums,  and  19.6%  of  total 
individual  life  insurance  premiums.^ 
Since  the  early  1990s,  assets  in  variable 
life  products  have  grown  substantially. 


from  $4.8  billion  in  December  1991  to 
S42.8  billion  in  November  2001.'' 

Current  Forms  for  Variable  Life 
Insurance  Registration 

A  separate  account  funding  a  variable 
life  insurance  policy  most  commonly  is 
registered  as  a  unit  investment  trust 
under  the  Investment  Company  Act.^ 
Separate  accounts  registered  as  unit 
investment  trusts  are  divided  into  sub- 
accounts, each  of  which  invests  in  a 
different  open-end  management 
investment  company,  or  mutual  fund 
("Portfolio  Company").*' 

Both  separate  account  unit  investment 
trusts  and  the  Portfolio  Companies  in 
which  they  invest  are  registered  as 
investment  companies  under  the 
Investment  Company  Act.  and  their 
securities  are  registered  under  the 
Securities  Act.  Investors  in  variable  life 
insurance  policies  receive  the 
prospectuses  for  both  the  separate 
account  unit  investment  trust  and  the 
Portfolio  Companies.  Portfolio 
Companies,  as  mutual  funds,  use  Form 
N-lA  to  register  under  the  Investment 
Company  Act  and  to  register  their 
shares  under  the  Securities  Act." 
Variable  life  separate  accounts,  as  unit 
investment  trusts,  register  under  the 
Investment  Company  Act  on  Form  N- 
8B-2  and  register  their  securities  under 
the  Securities  Act  on  Form  S-6. 

Forms  N-8B-2  and  S-6  were 
designed  for  non-separate  account  unit 
investment  trusts  and  were  adopted 
before  the  establishment  of  the  first 
separate  account  to  fund  variable  life 
insurance  policies.  While  much  of  their 
required  disclosure  is  useful,  the  forms 
request  some  information  that  is  not 
typically  of  consequence  to  a  buyer  of 


'  Securities  and  Exhange  Commission  ("SEC"). 
Division  of  Investment  Management.  Variable  Life 
Insurance  and  the  Petition  for  the  Issuance  and 
Amendment  of  Exemptive  Rules  at  1-2  (Jan.  1973). 

'  American  Council  of  Life  Insurers,  Life  Insurers 
Fact  Book  101  (2001). 


*  Upper  Variable  Insurance  Products 
Performance  Analysis.  4th  Quarter  2001  Report, 
Vol.  I  at  1-1  (Dec.  31.  20011.  Upper  Variable 
Insurance  Products  Performance  Analysis  Service. 
Vol  I  at  169  (Ian  31.  1992) 

5  Section  4(2)  of  the  Investment  Company  .^ct 
defines  "unit  investment  trust    as  'an  investment 
company  which  (.^)  is  organized  under  a  trust 
indenture,  contract  of  custodian.-ihip  or  agency,  or 
similar  instrument.  (B)  does  not  have  a  board  of 
directors,  and  (C)  issues  only  redeemable  securities, 
each  of  which  represents  an  undivided  interest  in 
a  unit  of  specified  securities,  but  does  not  include 
a  voting  trust  "  15  L'.S.C.  808-4(2) 

"An  open-end  management  investment  company 
is  an  investment  company,  other  than  a  unit 
investment  trust  or  face  amount  certificate 
company,  that  offers  for  sale  or  has  outstanding  any 
redeemable  security  of  which  it  is  the  issuer 
Section  4(3)  of  the  investment  Company  Act  |J5 
U  S.C.  80a-4(3)l;  Section  5(a)(1)  of  the  investment 
Company  Act  ll5  U.S.C.  80a-5(a)(l)i.  ,\s  an 
alternative  to  the  structure  described  in  the  text,  a 
variable  life  insurance  separate  account  can  be 
organized  in  a  single-tier  structure,  as  an  open-end 
management  investment  company.  Today,  this 
structure  is  used  by  few  variable  life  insurance 
registrants 

"17CFR274.11A. 


variable  life  insurance.  More 
importantly,  many  matters  that  would 
be  significant  to  a  buyer  of  a  variable  life 
insurance  policy  are  not  addressed  at  all 
by  the  forms. 

Another  shortcoming  of  Forms  N-8B- 
2  and  S-6  is  that  they  do  not  reflect 
fundamental  improvements  that  we 
have  made  to  other  investment  company 
registration  forms,  such  as  Form  N— 4  for 
variable  annuities  and  Form  N-lA  for 
mutual  funds,  which  facilitate  clearer 
and  more  concise  disclosure  to 
investors.**  As  a  result,  variable  life 
insurance  prospectuses  have  often  been 
unnecessarily  lengthy  and  complex. 

Form  N-6 

To  address  these  shortcomings,  the 
Commission  issued  a  release  proposing 
Form  N-6  for  public  comment 
("Proposing  Release"). "^  Unlike  the 
current  forms,  proposed  Form  N-6  was 
specifically  tailored  to  variable  life 
insurance.  The  proposed  requirements 
of  the  form  focused  on  information  that 
is  essential  to  a  decision  to  mvest  in  a 
particular  variable  life  insurance  policy, 
and  the  form  was  intended  to  enhance 
the  comparability  of  information  about 
variable  life  insurance  policies.  The 
proposal  sought  to  promote  more 
effective  communication  of  information 
about  variable  life  insurance  policies. 

All  commenters  expressed  strong 
support  for  proposed  Form  N-6."^' 
Commenters  stated  that  proposed  Form 
N-6  would  improve  the  disclosure  that 
investors  receive  about  variable  life 
insurance.  Commenters  indicated  that 
proposed  Form  N-6  would  require 
disclosure  of  essential  information  in 
the  prospectus  in  a  concise  and  user- 
friendly  format  and  thus  would 


"Form  N-lA  |17  CFR  274. IIA);  Form  N-4  (17 
CFR  274.1  Icl.  Investment  Company  Act  Release  No 
13689  (Dec  22.  1983)  (49  FR  614)  ('  N-4  Proposing 
Release");  Investment  Company  .^ct  Release  No. 
14575  ()une  14.  19851  |50  FR  26145]  (  •N-4 
Adopting  Release  ■):  Investment  Company  Act 
Release  No   12927  (Dec.  27.  1982)  |48  FR'bIS] 
("1982  N-lA  Proposing  Release"),  Investment 
Company  Act  Release  No  13436  (Aug  12.  19831  |48 
FR  37928]  ("1983  N-IA  Adopting  Release"); 
Investment  Companv  Act  Release  No.  22528  (Feb, 
27,  1997)  162  FR  108981.  correction  |62  FR  24160) 
("1997  N-l.A  Proposing  Release").  Investment 
Company  Act  Release  No.  2.3064  (Mar  13.  1998)  |63 
FR  13916]  ("1998  N-IA  Adopting  Release  ') 

"Investment  Companv  Act  Release  No  23066 
(March  13.  19981  |63  FR  13988]  (Form  N-* 
Proposing  Release") 

'The  Commission  received  16  comment  letters 
from  13  commenters  on  proposed  Form  N-6  The 
commenters  inciuded  rwo  trade  associations,  ten 
insurance  companies,  and  one  attorney  The 
comment  ietters,  as  we)l  as  a  comment  summar>' 
prepared  by  the  Commission's  staff,  are  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  in  File  No. 
S7-9-98  The  comment  summar\  is  also  available 
on  the  Commission's  Internet  website  at  <http:// 
www.sec.gov/rules/extra/33-75l4comsum.htm>. 
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facilitate  decision  making  by  investors. 
Conunenters  also  recommended  changes 
to  proposed  Form  N-6  to  improve 
disclosure.  We  are  adopting  proposed 
Form  N-6  substantially  as  proposed, 
with  modifications  that  reflect  our 
consideration  of  conunenters' 
suggestions. 

Form  N-6  will  promote  effective 
disclosure  to  variable  life  insurance 
investors,  providing  the  following 
benefits: 

•  Tailored  Registration  Fonn.  Form 
N-6  will  eliminate  requirements  in  the 
current  registration  forms  that  are  not 
relevant  to  variable  life  insurance." 
Form  N-6  also  will  include  items  that 
are  specifically  addressed  to  variable 
life  insurance  products,  such  as 
descriptions  of  contractual  provisions 
relating  to  premiums,  death  benefits. 
cash  values,  surrenders  and 
withdrawals,  and  loans. '^ 

•  Plain  English.  The  Commission's 
plain  English  rule  will  apply  to  the  front 
and  back  cover  pages  and  the  risk/ 
benefit  summarv'  in  the  variable  life 
insurance  prospectus.' '  This  should 
result  in  better,  clearer  disclosure  to 
investors. 

•  Reducing  Complex  and  Lengthy 
Prospectus  Disclosure.  Form  N-6  will 
streamline  variable  life  prospectus 
disclosure  by  adopting  a  two-part  format 
consisting  of  a  simplified  prospectus, 
designed  to  contain  essential 
information  that  assists  an  investor  in 
making  an  investment  decision,  and  a 
statement  of  additional  information 
("SAI"),  containing  more  extensive 
information  and  detailed  discussion  of 
matters  included  in  the  prospectus  that 
investors  could  obtain  upon  request. 

•  Standardized  Fee  Information. 
Form  N-6  will  require  variable  life 
insurance  registrants  to  provide  a 
uniform,  tabular  presentation  of  fees 
and  charges,  in  order  to  improve  the 
disclosure  to  investors  of  the  often 
complex  charges  associated  with 
variable  life  insurance  policies  and 
increase  the  comparability  of  charges 
among  policies. 

•  Integrated  Disclosure  Document. 
Form  N-6  will  provide  variable  life 
insurance  registrants  with  an  integrated 
form  for  Investment  Company  Act  and 
Securities  Act  registration,  eliminating 
unnecessary  paperwork  and  duplicative 
reporting. 


The  adoption  of  Form  N-6  is  the 
latest  Commission  action  reflecting  our 
long-standing  commitment  to  improve 
the  quality  of  disclosure  available  to 
investment  company  investors.  During 
the  1980s,  the  Commission  introduced 
the  innovative  two-part  disclosure 
format  for  mutual  funds  and  variable 
annuities  and  adopted  uniform  fee 
tables  for  mutual  funds  and  variable 
annuities.  '■*  We  have  taken  significant 
steps  in  the  past  few  years,  including 
the  comprehensive  revision  of  Form  N- 
lA,  the  mutual  fund  disclosure  form,  to 
provide  a  standardized  risk/return 
summary  at  the  beginning  of  every 
mutual  fund  prospectus,  require  mutual 
funds  to  prepare  disclosure  documents 
using  plain  English,  and  eliminate 
prospectus  clutter  that  obscures 
information  that  is  helpful  to  investors 
making  an  investment  decision.'^  Last 
year,  we  adopted  amendments  to  our 
rules  and  forms  to  improve  the 
disclosure  that  mutual  funds  provide 
about  their  independent  directors  and  to 
require  mutual  fimds  to  disclose  after- 
tax returns."^' 

Form  N-6  is  designed  to  promote 
more  effective  communication  of 
information  about  variable  life 
insurance  policies.  Today's  adoption  of 
Form  N-6  represents  a  significant  step 
toward  our  goal  of  better,  clearer,  more 
concise  disclosure  for  all  investors. 

II.  Discussion 

We  discuss  below  the  significant 
comments  that  we  received  on  proposed 
Form  N-6  and  the  Items  that  we  have 
modified  in  response  to  comments. 

A.  Part  A — Information  in  the 
Prospectus 

1.  Risk/Benefit  Summary':  Benefits  and 
Risks  (Item  2) 

We  are  adopting,  with  modifications, 
the  requirement  that  a  risk/benefit 
summarv  be  included  at  the  beginning 
of  everv  prospectus.  The  risk/benefit 
summarv  will  provide  key  information 
about  a  policy,  including  its  risks  and 
benefits,  and  is  intended  to  respond  to 
investors'  strong  preference  for 
summarv  information  in  a  standardized 


format.  1^  It  is  designed  to  assist 
investors  in  evaluating  and  comparing 
variable  life  insurance  policies  by 
providing  them  with  key  information 
about  a  policy  in  a  standardized,  easily 
accessible  place.  Commenters  generally 
supported  inclusion  of  the  risk/benefit 
summary  in  the  prospectus  with 
suggested  modifications,  several  of 
which  we  are  adopting  today. 

As  proposed,  the  risk/benefit 
smnmary  would  have  been  required  to 
contain  specified  information  in  a 
required  order  and  would  not  have  been 
permitted  to  contain  additional 
information.)"  Some  commenters 
expressed  the  view  that  providing 
registrants  greater  flexibility  in 
describing  policy  features  would  result 
in  more  useful  and  understandable 
disclosure.  We  agree  and  have  modified 
the  proposed  requirement  to  permit  the 
inclusion  of  additional  information  and 
to  eliminate  the  ordering  requirements 
of  Item  2.  As  adopted.  Item  2  requires 
a  concise,  plain  English  description  of 
the  policy,  including  the  benefits  and 
principal  risks. 

We  nave  eliminated  the  proposed 
requirement  to  disclose  that  part  of  the 
policy  premium  is  allocated  to 
insurance  coverage,  part  of  the  premium 
is  invested,  and  part  of  the  premium  is 
used  to  pay  sales  loads  and  other 
charges.  1^  Commenters  noted  that  this 
disclosure  may  be  inaccurate  in  some 
cases,  e.g.,  charges  may  be  deducted 
from  cash  value  rather  than  premium 
payments.  We  agree.  In  addition,  we 
believe  that  this  disclosure  is 
unnecessary  because  the  investment  and 
cost  aspects  of  the  policy  are  adequately 
covered  elsewhere  in  the  prospectus. 2" 

One  conunenter  recommended  that 
registrants  be  required  to  discuss  the 
risk  of  replacing  one  policy  with 
another,  which  may  include  substantial 
deferred  sales  charges  on  the 
surrendered  policy,  an  additional 
medical  examination,  and  higher 
insiu-ance  charges.  Item  2.  as  proposed 
and  adopted,  requires  disclosure  that 
variable  life  insurance  policies  are 
unsuitable  as  short-term  savings 
vehicles,  and  we  would  expect  this 
disclosure  to  include  a  discussion  of  the 
adverse  consequences  of  early 


"See,  e.g.,  Item  18(d)  of  Form  N-8B-2  (requiring 
disclosure  of  schedule  of  distributions  made  to 
security  holders). 

'-  Items  7  (premiums).  8  (death  benefits  and  cash 
values).  9  (surrenders  and  withdrawals),  and  10 
(loans). 

' '  Rule  421(d|  under  the  Securities  Act  |17  CFR 
230.421(d)i. 


'■•  Iiivfstment  Company  Act  Release  No.  16766 
(Ian.  2J.  1989)  |54  FR  4772]  (■■N-4  Fee  Table 
Adopting  Release");  Investment  Company  Act 
Release  No.  16244  (Feb.  1.  1988)  (53  FR  3192]  ("N- 
1 A  Fee  Table  .Adopting  Release"):  N-4  Adopting 
Release,  supra  note  8:  1983  N-IA  .Adopting 
Relea.se.  .'iupra  note. 

'■i  1998  N-1 A  Adopting  Release,  supra  note  8. 

>6  Investment  Company  .Act  Release  No.  24816 
(January  2.  2001 )  |66  FR  3734),  correction  |66  FR 
13234);  Investment  Company  Act  Release  No.  24832 
(lanuary  18,  2001)  [66  FR  9002]  ("After-Tax  Returns 
Adopting  Release"). 


''For  example,  in  connection  with  an  initiative 
to  permit  mutual  funds  to  use  profiles  summarizing 
key  information,  many  individual  investors  wrote 
to  the  Commission  about  the  need  for  concise, 
summary  information  relating  to  a  fund.  .See 
Investment  Company  Act  Release  No.  23065  (Mar. 
13.  1998)  163  FR  13968.  13969)  (discussing 
individual  investors'  strong  support  for  the 
Commission's  fund  profile  proposal). 

'"Form  N-6  Proposing  Release,  supra  note  9,  63 
FRat  14008-09. 

'"W.  at  14009. 

2"  See.  e.g..  Item  3  and  Item  7(f). 
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surrender,  such  as  the  payment  of 
deferred  sales  charges.  We  have, 
however,  determined  not  to  require  a 
separate  discussion  of  replacement  risks 
because  the  risks  of  a  replacement 
transaction,  including  the  risk  that  a 
replacement  may  be  unsuitable,  are  not 
risks  of  a  particular  policy,  and  we 
believe  that  the  prospectus  should  focus 
on  the  policy  itself. 

We  are  concerned,  however,  that 
replacement  transactions  associated 
with  variable  life  insurance  policies 
may  not,  in  all  cases,  be  in  the  best 
interests  of  investors.  These  transactions 
create  a  potential  for  sales  practice 
abuses,  through  which  contract  owners 
may  be  induced  to  make 
disadvantageous  exchanges  that  result 
in  the  payment  of  additional  sales 
charges  and  broker  compensation,  ^i  We 
note  that  replacement  transactions 
involving  variable  insurance  products 
have  been  the  object  of  increasing 
regulatory  scrutiny  in  recent  years. ^^  \Ve 
remind  broker-dealers  of  their  obligation 
to  recommend  replacement  transactions 
only  when  they  are  suitable. ^3  We  also 
urge  life  insurance  companies  to 
monitor  replacement  activity  with 
respect  to  their  policies  on  an  ongoing 
basis. 

Proposed  Form  N-6  contemplated 
that  risks  associated  with  Portfolio 
Companies  would  be  addressed  in  the 
Portfolio  Companies"  prospectuses,  not 
the  variable  life  insurance  prospectus. 
Policies  frequently  offer  numerous 
Portfolio  Companies  as  investment 


2'  Cf  NASD  Notice  to  Members  00-44,  The  NASD 
Fteminds  Members  Of  Their  Responsibilities 
Begarding  The  Sale  of  Variable  Life  Insurance  ()uly 
2000)  (discussing  need  for  NASD  member  firms  to 
adopt  procedures  to  ensure  that  replacement 
recommendations  invoK'ing  variable  life  insurance 
policies  are  suitable). 

"  See  In  the  Matter  of  Raymond  A.  Parkins,  /r., 
Admin.  Proc.  File  No.  3-10300.  Investment 
Advisers  Act  Release  No.  2010  (Ian.  18.  20021 
(Order  Making  Findings  and  Imposing  Remedial 
Sanctions  and  Cease-and-Desist  Order)  (finding  that 
investment  adviser  fraudulently  switched  clients' 
variable  annuity  investments,  and  barring  adviser 
from  association  with  any  broker,  dealer,  or 
investment  adviser  for  two  years):  Press  Release. 
NASD  Regulation  Fines  Pruco  Securities  $20 
Million  (Jul.  8,  1999)  (announcmg  action  against 
broker/dealer  in  connection  with  the  offer  and  sale 
of  variable  life  insurance  policies,  including 
misrepresentations  in  connection  with  the  purchase 
of  new  variable  life  insurance  policies  by  existing 
customers)  <»-wvtnasdr  com/news/ prl  999/ 
ne  section99  170.html>  (visited  Ian.  24,  2002): 
Letter  from  Susan  Nash.  Associate  Director. 
Division  of  Investment  Management.  SEC.  to  W. 
Thomas  Conner.  National  Association  for  Variable 
Annuities,  C^rl  B.  VVilkerson,  American  Council  of 
Life  Insurers,  and  Paul  I.  .Mason,  Insurance 
Marketplace  Standards  Association  dune  19,  2001) 
<wi%-\^. sec.gov/divisions' investment /guidance/ 
nash0619ni.htm>  (emphasizing  Commission  staffs 
concern  with  abusive  switching  of  variable  annuity 
contracts). 

"  See.  e.g..  NASD  Conduct  Rule  2310 
(Recommendations  to  Customers  (Suitability)). 


options,  and  the  Commission  continues 
to  believe  that  a  variable  life  insurance 
prospectus  may  become  too  long  and 
complex  if  it  includes  risk  information 
specific  to  each  Portfolio  Company.  As 
a  result,  investors  are  better  served  by 
consulting  the  Portfolio  Company 
prospectus  for  risk  information  relating 
to  the  particular  Portfolio  Companies  in 
which  they  are  interested.  At  the 
suggestion  of  commenters.  however,  we 
have  modified  Item  2  to  expressly 
permit  the  inclusion  of  information 
about  the  Portfolio  Companies. -■' 
Whether  or  not  a  registrant  elects  to 
include  information  about  the  Portfolio 
Companies.  Item  2  will  require  a 
statement  to  the  effect  that  a 
comprehensive  discussion  of  the  risks  of 
each  Portfolio  Company  may  be  found 
in  the  Portfolio  Company's  prospectus. 

We  have  added  an  instruction  to  make 
it  clear  that  if  the  risk/benefit  summary- 
includes  information  that  responds  to 
the  requirements  of  other  form  items, 
the  information  need  not  be  repeated 
elsewhere  in  the  Prospectus.-''  This 
could,  for  example,  permit  a  registrant 
that  includes  information  about  the 
Portfolio  Companies  in  the  risk/benefit 
summary  to  modif\'  or  omit  discussion 
of  the  Portfolio  Companies  in  the  body 
of  the  prospectus. 

As  these  modifications  to  proposed 
Form  N-6  suggest,  we  believe  that  it  is 
appropriate  to  accord  registrants  broad 
flexibility  to  include  a  narrative 
suramar>'  that  is  most  useful  to  their 
investors.  We  are.  however,  concerned 
that  this  flexibility  would  permit  a 
registrant  to  include  excessively 
detailed  information  in  the  summar\'. 
with  the  result  that  other  important 
information  that  is  not  required  by  Item 
2.  particularly  the  fee  table  required  by 
Item  3,  would  not  be  prominently 
located  in  the  prospectus.  In  order  to 
provide  registrants  broad  flexibility  to 
design  the  narrative  summar\'.  while 
ensuring  that  policy  costs  will  receive 
the  prominence  they  deserve,  we  have 
modified  proposed  Form  N-6  to  require 
that  the  fee  table  must  precede  the 
information  required  by  Item  2  if  the 
information  provided  in  response  to 
Item  2  exceeds  five  pages  in  length.-'' 

2.  Risk/Benefit  Summary:  Fee  Table 
(Item  3) 

Fee  Table  Required 

We  are  adopting,  substantially  as 
proposed,  the  requirement  that  a 
variable  life  insurance  prospectus 
include  a  fee  table  immediately 
following  the  summary  of  risks  and 


benefits  required  by  Item  2.^'  For  the 
first  time,  variable  life  insurance 
prospectuses  will  include  a  fee  table 
similar  to  those  long  required  for  both 
mutual  funds  and  variable  annuities. '^ 
Our  goal  is  to  promote,  to  the  greatest 
extent  possible,  uniformity,  simplicity, 
and  comparability  in  fee  disclosure. 

Commenters  were  divided  in  their 
views  on  the  requirement  to  include  a 
tabular  presentation  of  fees  and  charges 
at  the  beginning  of  all  variable  life 
insurance  policy  prospectuses. 
Commenters  that  supported  the  fee  table 
noted  that  if  would  facilitate 
comparisons  among  variable  life 
insurance  policies  and  bring  variable 
life  insurance  fee  disclosure  into  general 
paritv  with  variable  annuities  and 
mutual  funds.  Commenters  that  objected 
to  the  requirement  asserted  that  the 
proposed  fee  table  would  not  provide 
useful  disclosure  for  a  prospective 
investor  seeking  to  evaluate  a  variable 
life  insurance  policy  or  to  compare 
several  variable  life  insurance  policies 
because  of  the  complexity  of  variable 
life  insurance  fees  and  charges.  These 
commenters  recommended  alternatives 
that  would  permit  issuers  to  provide 
disclosure  of  fees  and  charges  in  a 
format  of  their  choosing,  which  could 
include  tabular  presentations,  flow 
charts,  and  narrative  descriptions. 

As  outlined  in  the  Proposing  Release, 
we  agree  with  commenters  that  the  fees 
and  charges  associated  with  variable  life 
insurance  policies  often  are  quite 
complex  for  several  reasons.  First,  the 
structure  of  fees  often  differs  from  one 
policv  to  another,  making  comparisons 
among  products  difficult.  Second,  fees 
tvpicallv  are  imposed  at  several  levels 
within  a  variable  life  insurance  policy, 
making  it  difficult  to  assess  the 
aggregate  effect  of  charges.  For  example, 
management  and  other  expenses  may  be 
deducted  at  the  Portfolio  Company 
level,  asset-based  charges  such  as  a 
mortality  and  expense  risk  charge  may 
be  deducted  against  separate  account 
assets,  and  other  charges,  such  as  cost 
of  insurance,  may  be  assessed  against  a 
policyholder's  individual  cash  value. 
Third,  some  variable  life  charges, 
particularly  cost  of  insurance  [i.e.,  the 
charge  imposed  for  death  benefit 
coverage),  vary  based  upon  the 
individual  characteristics  of  the 
purchaser  and  change  over  the  life  of  a 
policy.  The  complexity  of  variable  life 
insurance  fees  and  charges  makes  it 
more  difficult  to  prescribe  a 


'■•Instruction  to  Item  2. 

2'* General  Instruction  C.3.(a). 

■i" General  Instruction  C.3.(a)  &  C.3.(c)(ii). 


2Mtem  3. 

■ioitem  3  of  Form  N-IA:  N-lA  Fee  Table 
Adopting  Release,  supra  note  14:  Item  3  of  Form  N- 
4;  N-4  Fee  Table  Adopting  Release,  supra  note  14. 
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standardized  disclosure  format  than  for 
mutual  funds  or  variable  annuities. 

We  continue  to  believe,  however,  that 
the  complexity  of  variable  life  insurance 
fees  and  charges  makes  it  particularly 
important  that  investors  receive  clear, 
understandable  disclosure  about  this 
essential  aspect  of  the  investment 
decision.  As  we  noted  in  the  Proposing 
Release,  the  importance  of  this 
disclosure  has  been  heightened  since 
the  passage  of  the  National  Securities 
Markets  Improvement  Act  of  1996 
("NSMIA"),  NSMIA  amended  Sections 
26  and  27  of  the  Investment  Company 
Act  to  replace  specific  limits  on  the 
amount,  type,  and  timing  of  charges  that 
applied  to  variable  insurance  contracts 
with  a  requirement  that  aggregate 
charges  be  reasonable  in  relation  to  the 
services  rendered,  the  expenses 
expected  to  be  incurred,  and  the  risks 
assumed  by  the  insurance  company. ^^ 
The  increased  flexibility  to  structure 
variable  life  insurance  charges  given  to 
insurers  by  NSMIA  increases  the  need 
for  clear,  understandable  disclosure  of 
charges.  ^° 

Although  we  acknowledge  the 
complexities  associated  with  designing 
a  fee  table  for  variable  life  insurance,  we 
agree  with  those  commenters  who 
believe  that  it  will  facilitate  comparison 
among  variable  life  insiurance  policies.  ^^ 
As  we  noted  in  the  Proposing  Release, 
in  recent  years,  the  Commission  has 
observed  that  a  niunber  of  variable  life 
insurance  registrants,  on  their  own 
initiative,  have  added  relatively  simple, 
tabular  presentations  of  fees  and  charges 
to  their  prospectuses,  including  fee 
tables  that  conform  generally  to  the 
format  we  proposed.  The  Commission 
believes  that  these  registrants'  efforts 
represent  a  significant  step  towards 
enhanced  commimication  with 
investors  about  fees  and  charges  and 
that  it  is  appropriate,  at  this  time,  to 
extend  these  efforts  to  the  industry  as  a 
whole,  by  reqxiiring  variable  life 


"15  U.S.C.  80a-26:  15  U.S.C.  80a-27;  National 
Securities  Markets  Improvement  Act  of  1996,  Pub 
L.  No.  104-290  (1996),  Section  205;  S,  Rep.  No.  293. 
104th  Cong.,  2d  Sess.  22  (1996);  H.  Rep  No.  622. 
104th  Cong.,  2d  Sess.  45-46  (1996);  Division  of 
Investment  Management.  SEC,  Protectmg  Investors; 
A  Half-Century  of  Investment  Company  Regulation, 
at  386-90  (1992)  (describing  pre-NSMIA  regulation 
of  variable  life  insurance  policy  charges). 

30  In  addition,  in  light  of  NSMIA.  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD") 
amended  its  Conduct  Rules  to  eliminate  the 
maximum  sales  charge  limitations  applicable  to 
variable  insurance  contracts.  Securities  Exchange 
Act  Release  No.  42043  (Oct.  20.  1999)  [64  FR  58112 
(Oct.  28. 1999)1  (order  approving  File  No.  SR- 
NASD-98-14). 

3>  We  note  that  the  Commission's  plain  English 
rule  encourages  use  of  tabular  presentations  for 
complex  material  whenever  possible.  17  CFR 
230.421(d). 


insurance  prospectuses  to  include  a  fee 

table. 

Fee  Table  Format 

The  fee  table  consists  of  three  separate 
sections.  The  first  section  shows 
policyholder  transaction  fees,  such  as 
sales  loads,  siurender  charges,  and 
transfer  fees.  The  second  section  shows 
annual  charges,  excluding  annual 
Portfolio  Company  operating  expenses. 
The  third  section  shows  annual 
Portfolio  Company  operating  expenses, 
including  management  fees,  distribution 
fees,  and  other  expenses. 

We  are  modifying  the  proposed  foui- 
column  format  that  would  have  required 
a  registrant  to  identify  each  charge, 
when  the  charge  is  deducted,  the 
amount  of  the  charge,  and  whether  the 
charge  is  deducted  from  all  policies  or 
only  certain  policies.  Commenters 
generally  questioned  the  need  for  the 
fourth  column,  identifying  whether  the 
charge  is  deducted  from  all  policies  or 
only  certain  policies.  We  agree,  and  the 
fee  table,  as  adopted,  does  not  include 
this  column.  Registrants  that  desire  to 
indicate  that  a  charge  is  not  applicable 
to  all  policies  may  do  so  through 
footnotes  to  the  fee  table  or  some  similar 
means. 

We  are  also  changing  the  format  of  the 
Portfolio  Company  operating  expenses 
section  of  the  fee  table  in  response  to 
commenters'  suggestions,  so  that  the 
presentation  of  Portfolio  Company  fees 
and  expenses  will  more  closely 
resemble  the  presentations  required  by 
Forms  N-lA  and  N-4.  Under  proposed 
Form  N-6,  Portfolio  Company  operating 
expenses  would  have  been  disclosed  in 
a  format  similar  to  that  prescribed  for 
charges  assessed  by  an  insurer  imder  the 
terms  of  a  variable  life  insurance  policy. 
We  agree  with  a  commenter  who  argued 
that  the  use  of  this  format  would  tend 
to  obscure  the  important  differences 
between  Portfolio  Company  charges  and 
charges  assessed  under  a  variable  life 
insiu"ance  policy,  such  as  the  fact  that 
Portfolio  Company  expenses  are  not 
contractual  and  may  vary  from  year  to 
year.  The  Commission  believes  that  the 
format  used  for  mutual  fund  expenses  in 
Forms  N-lA  and  N-4  has  provided 
uniformity,  simplicity,  and 
comparability  in  fund  fee  disclosure, 
and  that  presentation  of  Portfolio 
Company  expenses  in  this  format  in 
Form  N-6  will  facilitate  understanding 
of  Portfolio  Company  expenses.^^ 


Requirement  To  Disclose  All  Fees  and 
Charges 

We  are  adopting,  as  proposed,  the 
requirement  that  registrants  disclose  all 
fees  and  charges,  whether  or  not  a 
specific  caption  is  provided  for  a  charge 
in  the  fee  table. ^ 3  A  number  of 
commenters  objected  to  the  proposal  to 
require  disclosure  of  all  fees  and 
charges,  particularly  charges  for  riders, 
in  the  fee  table.  These  commenters 
noted  that  rider  charges  generally  apply 
to  a  limited  number  of  policyholders, 
are  not  considered  significant  features  of 
a  policy,  and  could  dominate  a  fee  table 
and  detract  from  the  information  about 
the  base  policy.  Some  commenters 
recommended  instead  that  the 
Commission  limit  the  disclosure 
required  in  the  fee  table  to  fees  and 
charges  that  are  relevant  to  most 
policies  or  that  may  be  charged  to  a 
typical  investor. 

We  share  commenters'  concern  that 
investors  not  be  overwhelmed  by 
information  of  limited  relevance.  At  the 
same  time,  however,  we  do  not  believe 
that  it  is  feasible  to  distinguish  between 
charges  for  optional  features  that  ought 
to  be  included  in  the  fee  table  because 
they  are  expected  to  be  selected  by  most 
or  a  majority  of  investors,  or  by 
"typical"  investors,  and  charges  for 
optional  features  that  are  expected  to  be 
less  popular  and  hence  should  be 
omitted  from  the  fee  table.  We  note  that 
in  recent  years  insurers  have 
increasingly  offered  variable  insurance 
products  with  a  variety  of  so-called 
"unbundled"  optional  features,  each  of 
which  has  a  specific  charge.  ^^  Insurers 
maintain  that  these  "unbundled" 
products  are  advantageous  for  investors 
because  they  allow  investors  to  elect 
and  pay  for  only  those  features  that  they 
want.35  However,  this  trend  toward 
unbundling  of  features  and  charges 
would  make  the  task  of  separating  out 
those  optional  features  that  will  be 
selected  by  a  "typical"  investor  much 
more  difficult.  Consequently,  we  are 
adopting  the  requirement  as  proposed. 
We  note,  however,  that  a  registrant  may 


52  Sep  1997  N-IA  Proposing  Release,  supra  note 
8,  62  FR  at  10907  (discussing  role  of  Form  N-IA 
fee  table). 


3'  Instruction  2.(c)  to  Item  3;  Instruction  3.(e)  to 
Item  3. 

3<  Timothy  C.  Pfeifer,  Growing  Rider  Use  Furthers 
Flexibility  But  Also  Complexity.  National 
Underwriter  Life  &  Health/Financial  Services 
Edition.  Sept.  3.  2001.  at  22  (describing  growth  In 
optional  riders  on  both  variable  annuities  and 
variable  life  insurance);  Linda  Koco.  Shaping  Up 
the  Next-Gen  VULs.  National  Underwriter-Life  & 
Health/Financial  Services  Edition,  Jan.  1,  2001.  at 
20  (insurance  company  executive  quoted  as 
characterizing  the  variable  universal  life  business  as 
moving  toward  flexibility  and  unbundling). 

'5  Timothy  C.  Pfeifer,  Growing  Rider  Use  Furthers 
Flexibility  But  Also  Complexity,  supra  note  34 
(arguing  that  optional  riders  facilitate  policyholder 
choice). 
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readily  ensure  that  disclosure  of  rider 
charges  does  not  overwhelm  disclosure 
of  base  contract  charges  by.  for  example, 
disclosing  rider  charges  at  the  end  of  the 
second  section  of  the  fee  table,  under  a 
caption  that  indicates  that  the  charges 
are  for  optional  features. 

Cost  of Insurance 

We  are  modifying  the  proposed 
requirement  that  registrants  disclose  in 
the  fee  table  the  minimum  and 
maximum  cost  of  insurance  charges  that 
may  be  imposed  under  a  variable  life 
insurance  policy. ^^  Cost  of  insiu^ance 
generally  is  a  significant  expense  item 
for  variable  life  insurance 
policyholders.^^  For  that  reason,  the 
Commission  believes  that  it  is  important 
for  investors  to  receive  information 
about  the  level  of  this  charge.  The 
Commission  also  recognizes,  however, 
that  this  charge  varies  from  policyholder 
to  policyholder,  based  on  individual 
characteristics  such  as  age,  gender,  and 
risk  classification,  so  that  the  charge 
does  not  readily  lend  itself  to 
quantification  in  a  table  that  applies  to 
all  policyholders. 

Commenters  uniformly  opposed  the 
proposed  requirement  to  disclose  a 
range  of  the  cost  of  insurance  charge, 
arguing  that  this  approach  would  result 
in  the  presentation  of  numbers  that 
would  have  little  relevance  to  many 
investors.  Commenters.  however,  were 
far  from  uniform  in  their 
recommendations  to  address  this  issue. 
Some  commenters  suggested  that  the 
Commission  require  separate  cost  of 
insurance  tables  that  disclose  a  range  of 
cost  of  insurance  rates  for  various  issue 
ages,  rate  classes,  genders,  and  policy 
years,  noting  that  the  added  complexity 
of  a  more  detailed  presentation  is 
outweighed  by  the  benefit  of  more 
precise  information  about  this  charge 
which  often  represents  the  largest  cost 
of  a  policy.  Another  commenter 
recommended  disclosure  of  the  cost  of 
insurance  charge  for  a  policyholder  with 
characteristics  that  are  fairly 
representative  of  purchasers  of  a  policy, 
which  we  had  identified  in  the 
Proposing  Release  as  a  possible 
alternative  approach  to  disclosure  of 
cost  of  insurance. 3^  Other  commenters 
preferred  a  requirement  to  provide 
narrative  disclosure  about  the  cost  of 
insurance,  such  as  disclosme  of  the 
factors  that  affect  the  cost  of  insurance 


charge  and  how  the  cost  of  insurance 
charge  increases  over  the  life  of  the 
policy. 

We  continue  to  believe  that  fee  table 
disclosure  of  the  cost  of  insurance  can 
serve  as  a  flag  to  prospective  investors 
that  this  is  a  significant  charge  which 
bears  further  investigation.  We  are  also 
persuaded  that  disclosure  of  the  range  of 
cost  of  insurance  will  more  effectively 
demonstrate  the  significance  of  this 
charge  if  it  is  coupled  with  disclosure  of 
the  cost  of  insiuance  paid  by  a 
hypothetical  representative 
policyholder.  While  the  cost  of 
insurance  that  will  be  paid  by  a 
prospective  investor  will  likely  differ 
from  that  shown  for  the  representative 
policyholder,  disclosure  of  the  cost  of 
insurance  for  the  representative 
policyholder,  together  with  disclosure 
of  the  minimum  and  maximum  cost  of 
insurance,  should  give  prospective 
investors  a  general  understanding  of  the 
range  of  cost  of  insurance  charges. 
Therefore,  we  are  requiring  that 
registrants  include  in  the  fee  table  the 
cost  of  insurance  charge  that  would  be 
paid  by  a  purchaser  of  the  policy  with 
characteristics  [e.g.,  sex,  age,  and  rating 
classification)  that  are  fairly 
representative  of  actual  or  expected 
purchasers  of  the  policy,  in  addition  to 
the  minimum  and  maximum  charges 
that  may  be  imposed. ^^  The 
requirements  for  the  characteristics  of 
the  representative  policyholder  would 
be  similar  to  the  requirements  for  the 
characteristics  of  policyholders  used  in 
hypothetical  illustrations,  and  the 
registrant  would  be  required  to  describe 
these  characteristics  in  a  sub-caption  for 
the  charge.**^  To  further  address 
commenters'  concerns  that  the  specific 
numerical  cost  of  insurance  information 
in  the  fee  table  would  have  limited 
relevance  to  any  particular  investor,  we 
are  also  requiring  narrative  disclosure  (il 
that  the  cost  of  insurance  varies  based 
on  individual  characteristics:  (ii)  that 
the  cost  of  insurance  charge  or  other 
charge  shown  in  the  table  may  not  be 
representative  of  the  charge  that  a 
particular  policyholder  will  pay;  and 
(iii)  how  a  policyholder  may  obtain 
more  information  about  the  particular 
cost  of  insurance  or  other  charges  that 
would  apply  to  him  or  her. 

Further,  we  are  permitting  registrants 
to  supplement  this  disclosure  of  the 
range  of  cost  of  insurance  and  the  cost 
of  insurance  for  a  representative 


36  Instruction  3.(b)  to  Item  3. 

3"  See  Roger  L.  Blease,  Costs  Count:  A  Bests 
Policy  Reports  Surwy  Examines  the  Costs  Incurred 
with  the  Life  Insurance  Portion  of  Variable 
Universal  Life  Policies.  Best's  Review— Life-Health 
Insurance  Edition.  Jan.  1997,  at  37. 

"  Form  N-6  Proposing  Release,  supra  note  9,  63 
FR  at  13993. 


3«  Instruction  3.(b)  to  Item  3.  This  approach  also 
applies  to  other  charges  that  depend  on  individual 
policyholdA  characteristics.  Id 

«o Instruction  3  (b)(i)  to  Item  3  Cf.  Item  26(cl  and 
(d)  (specifying  requirements  for  premium  amounts, 
ages,  and  rating  classifications  to  be  used  m 
hypothetical  illustrations). 


policyholder  with  additional  disclosure 
concerning  the  cost  of  insurance, 
immediately  following  the  fee  table.'' ' 
This  disclosure  might  include,  for 
example,  an  explanation  of  the  factors 
that  affect  the  cost  of  insurance  or  tables 
showing  the  cost  of  insurance  for  a 
spectrum  of  representative 
policyholders.  Permitting  this 
additional  disclosure  responds  to 
commenters'  concerns  that  simple 
numerical  disclosure  in  the  fee  table 
mav  not  be  adequate  to  explain  the  cost 
of  insurance  to  investors.  Allowing 
additional  disclosure  will  also  permit 
registrants  to  experiment  with  different 
approaches,  which  may.  over  time, 
assist  us  in  developing  a  better  approach 
to  disclosure  of  cost  of  insurance 
charges. 

Requirement  To  Disclose  Maximum 
Charges 

The  proposed  fee  table  would  have 
required  disclosure  of  the  maximum 
guaranteed  charge  for  each  item  unless 
a  specific  instruction  directs  otherwise 
[e.g.,  cost  of  insurance).  Commenters 
that  expressed  views  on  this 
requirement  recommended  that  the  form 
permit  registrants  to  disclose  current 
charges  along  with  the  guaranteed 
charges,  arguing  that  placing  current 
charge  information  in  a  footnote  will  not 
adequately  disclose  variations  between 
current  and  guaranteed  charges  and  that 
disclosing  only  the  guaranteed  charge 
may  significantly  overstate  the  amount 
of  a  charge. 

To  address  commenters'  concerns,  the 
Commission  has  revised  Item  3  to 
permit,  but  not  require,  registrants  to 
disclose  current  charges  in  the  fee  table 
so  long  as  the  current  charge  disclosure 
is  no  more  prominent  than,  and  does 
not  obscure  or  impede  understanding  of. 
the  required  maximum  guaranteed 
charge  disclosure,  ■*' 

Captions  in  the  Fee  Table 

We  are  making  some  technical 
changes  to  address  commenters" 
concerns  regarding  the  fee  table 
captions.  We  are  modif\ing  the 
Instructions  to  the  fee  table  to  allow  a 
registrant  to  modif>'  or  add  captions  if 
the  captions  shown  do  not  provide  an 
accurate  description  of  its  fees  and 
expenses. ''*  This  modification 
recognizes  that,  following  the  enactment 
of  NSMIA,  insurers  have  increased 
flexibility  to  structure  variable  life 
insurance  charges,  subject  to  a 


*'  Instruction  3.(b)(ii)  to  Item  3. 
«2 Instruction  l.(f)  to  Item  3. 
♦'Instruction  l.(c)  to  Item  3, 
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requirement  that  those  charges  be 
reasonable  in  the  aggregate.-''' 

The  Commission  also  has  revised  Item 
3  to  require  the  heading  "Periodic 
Charges"  instead  of  "Annual  Charges  ' 
at  the  beginning  of  the  second  section  of 
the  fee  table.  This  reflects  the  fact  that 
some  charges  under  variable  life 
insurance  policies  may  be  assessed  at 
intervals  other  than  annually  [e.g..  a 
monthly  deduction  for  the  cost  of 
insurance  charge). 

Portfolio  Company  Fees  and  Charges 

We  are  adopting,  as  proposed,  the 
requirement  that,  for  a  registrant  that 
offers  multiple  Portfolio  Companies,  the 
fee  table  require  disclosure  of  the  range 
of  expenses  for  all  of  the  Portfolio 
Companies. ••'  Commenters  were  divided 
regarding  how  Portfolio  Company 
expenses  should  be  disclosed.  Some 
commenters  recommended  that  Form 
N-6  require  registrants  to  include  a 
complete  presentation  of  the  fees  and 
charges  for  each  Portfolio  Company. 
Other  commenters  either  supported  the 
Commission's  proposal  to  require 
disclosure  of  the  range  of  the  expenses 
for  all  of  the  Portfolio  Companies  or 
recommended  that  the  Commission 
permit  issuers  to  determine  how  to 
disclose  Portfolio  Company  expenses. 

As  we  stated  in  the  Proposing  Release, 
we  are  concerned  that,  because  variable 
life  fees  and  charges  are  complex,  and 
because  policies  frequently  offer 
numerous  Portfolio  Companies  as 
investment  options,  investors  could  be 
overwhelmed  by  information  if  the  fees 
and  charges  for  each  Portfolio  Company 
were  required  to  be  separately  stated  in 
the  fee  table.  For  this  reason,  we  have 
determined  not  to  require  a  complete 
presentation  of  the  fees  and  charges  for 
each  Portfolio  Company.  To  address  the 
concerns  of  some  commenters,  however, 
that  the  particular  fees  and  charges  of  a 
specific  Portfolio  Company  are  more 
important  to  investors  than  the  range  of 
fees  and  charges  for  all  Portfolio 
Companies,  we  are  permitting,  but  not 
requiring,  registrants  to  include 
disclosure  of  the  fees  and  expenses  for 
each  Portfolio  Company,  in  addition  to 
the  disclosure  of  the  range  of  expenses 
for  the  Portfoho  Companies. ■»**  This  will 
provide  registrants  the  flexibility  to 
include  this  detailed  information  when 
they  determine  that  it  would  be  helpful, 
and  not  overwhelming,  to  investors. 

In  addition,  we  are  revising  Form  N- 
lA  to  require  the  prospectus  of  a  mutual 


fund  that  offers  its  shares  as  investment 
options  for  variable  insurance  products 
to  include  a  fee  table.^"  The  fee  table  in 
Form  N-6  contains  a  statement  referring 
investors  to  the  Portfolio  Company 
prospectuses  for  more  detail  concerning 
Portfolio  Company  fees  and  expenses. 
This  will  ensure  that  investors  in 
variable  life  insurance  policies  have 
access  to  complete  information  about 
Portfolio  Company  fees  and  expenses. 

We  are  also  adopting,  as  proposed,  the 
requirement  that  Portfolio  Company 
operating  expenses  be  disclosed  before 
expense  reimbursement  and  fee  waiver 
arrangements.  Expenses  after 
reimbursement  or  waiver  could  be 
disclosed  in  a  footnote.  This  approach  is 
consistent  with  Form  N-lA."" 

We  have  deleted  the  instruction  to  the 
Portfolio  Company  expenses  section  of 
the  fee  table  that  would  have  required 
separate  disclosure  of  the  portion  of 
"Other  Expenses "  that  represents 
distribution  or  similar  expenses 
deducted  from  a  Portfolio  Company's 
assets  other  than  pursuant  to  a  rule  12b- 
1  plan.^**  This  disclosure  will  be  found 
in  the  prospectus  for  any  Portfolio 
Company  that  deducts  expenses  of  this 
nature,  and  we  do  not  believe  that 
disclosure  of  the  range  of  such  expenses 
for  all  Portfolio  Companies  will  be 
particularly  meaningful. 

3.  General  Description  of  Registrant, 
Depositor,  and  Portfolio  Companies 
(Item  4) 

We  are  adopting,  as  proposed,  Item  4, 
which  requires  a  concise  discussion  of 
the  organization  and  operation  of  the 
registrant,  including  a  discussion  of  the 
rights  of  policyholders  to  instruct  the 
insurance  company  depositor  on  the 


**See  supra  Section  n.A.2..  "Fee  Table  Required" 
(discussing  elimination  of  limits  on  variable  life 
insurance  charges  by  NSMIA). 

♦'Instruction  4.(b)  to  Item  3 

♦*  Instruction  4.(h)  to  Item  3 


*^  See  Section  11. E.  infra,  "Adoption  of 
.Amendment  to  Form  N-IA.  " 

•"'  Under  Form  N-1  A.  the  staff  has  permitted 
mutual  funds  with  fees  that  are  subject  to  a 
contractual  limitation  that  requires  reimbursement 
or  waiver  of  expenses  to  add  two  lines  to  the  fee 
table:  one  line  showing  the  amount  of  the 
reimbursement  or  waiver,  and  a  second  line 
showmg  the  funds  net  expenses  after  subtracting 
the  reimbursement  or  waiver  from  the  total  fund 
operating  expenses  Ssf?  Letter  from  Barry  D.  Miller, 
.Associate  Director,  Division  of  Investment 
Management,  SEC.  to  Craig  S  Tyle,  General 
Counsel.  Investment  Company  Institute  (Oct.  2. 
1998).  We  intend  that  the  staff  construe  the  fee  table 
requirements  of  Form  N-6  consistent  with  the 
approach  taken  under  Form  N-l.^,  to  permit  the 
addition  of  one  line  to  the  fee  table  showing  the 
range  of  net  total  Portfolio  Company  operating 
expenses  after  taking  account  of  contractual 
limitations  that  require  reimbursement  or  waiver  of 
expenses.  This  additional  line  should  be  placed 
immediately  under  the  "Total  Annual  IPortfolio 
Companyl  Operating  Expenses  '  line  of  the  fee  table 
and  should  have  an  appropriate  descriptive  caption. 
A  footnote  to  the  fee  table  should  describe  the 
contractual  arrangement. 

♦^Forra  N-6  Proposing  Release,  supra  note  9,  63 
FR  at  14010  (Proposed  Instruction  4.(d)  to  Item  3). 


voting  of  Portfolio  Company  shares.  One 
commenter  recommended,  consistent 
with  proposed  Item  4.  that  a  brief 
discussion  of  voting  rights  be  included 
in  the  prospectus,  with  more  technical 
aspects  disclosed  in  the  SAL  Another 
commenter  suggested  that  all 
information  about  voting  rights  be 
included  in  the  SAl,  consistent  with  the 
approach  of  Form  N-1  A  for  mutual 
funds. ^'"  We  have  decided  to  retain  the 
requirement  that  the  variable  life 
insurance  prospectus  concisely  discuss 
policyholders'  rights  with  respect  to 
voting  Portfolio  Company  shares.  Unlike 
an  investor  in  a  mutual  fiind,  the  owner 
of  a  variable  life  insurance  policy  does 
not  hold  legal  title  to  the  shares  of  the 
underlying  Portfolio  Companies  and  a 
policyholder's  rights  to  vote  on  matters 
affecting  the  Portfolio  Companies  are 
less  obvious  than  the  rights  of  mutual 
fund  investors. 

4.  Charges  (Item  5) 

We  are  adopting  Item  5,  which 
requires  registrants  to  describe  briefly 
all  charges  deducted  from  premiums, 
cash  value,  assets  of  the  registrant,  or 
any  other  source,  with  technical 
modifications  to  address  commenters' 
concerns.  As  proposed.  Item  5(a)  would 
have  required  registrants  to  explain 
what  is  provided  in  consideration  for 
each  charge.  We  have  revised  Item  5  to 
require  an  explanation  of  what  is 
provided  in  consideration  for  "the 
charges,"  rather  than  "each  charge." 
Where  multiple  charges  are  used  as  a 
combined  pool  of  resources,  a  registrant 
may  describe  what  is  provided  in 
consideration  for  the  charges  as  a  group. 
However,  where  it  is  possible  to  identify 
what  is  provided  in  consideration  for  a 
particular  charge,  this  should  be 
separately  explained  (e.g.,  use  of  sales 
load  to  pay  distribution  costs  of  the 
policy  or  use  of  the  cost  of  insurance 
charge  to  pay  for  insurance  coverage). 

We  have  also  revised  the  language  of 
Instruction  2  to  Item  5(a)  to  avoid 
confusion  between  the  cost  of  insurance 
rate,  and  the  cost  of  insurance  charge, 
which  is  the  cost  of  insurance  rate  times 
the  net  amount  at  risk.  In  addition,  we 
have  clarified  that  disclosure  regarding 
increased  cost  of  insurance  rates  for 
healthy  individuals  attributable  to 
simplified  underwriting  is  required  only 
when  simplified  underwriting  would 
cause  healthy  individuals  to  pay  higher 
cost  of  insurance  rates  than  they  would 
pay  under  a  substantially  similar  policy 
that  is  offered  by  the  insurer  using 
different  underwriting  methods. 

We  have  eliminated  proposed  Item 
5(d),  which  would  have  required  a 


50  Item  17(a)(2)(iv)  of  Form  N-IA. 
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description  of  the  type  of  operating 
expenses  for  which  the  registrant  is 
responsible,  and,  if  the  organizational 
expenses  of  the  registrant  are  to  be  paid 
out  of  its  assets,  an  explanation  of  how 
the  expenses  will  be  amortized  and  the 
period  of  amortization. s'  We  agree  with 
commenters  who  argued  that 
information  about  expenses  paid  out  of 
separate  account  assets  would  be 
reflected  in  the  fee  table,  and  that 
additional  disclosure  about  these 
specific  categories  of  expenses  would 
not  be  useful  to  investors.  In  addition, 
we  note  that  organizational  expenses 
may  no  longer  be  amortized  in  any 
event,  but  must  be  expensed  as 
incurred. "^^ 

5.  Taxes  (Item  12) 

We  are  adopting,  as  proposed,  the 
requirement  that  registrants  describe  the 
material  tax  consequences  to  the 
policyholder  and  beneficiary  of  buying, 
holding,  exchanging,  or  exercising  rights 
under  the  policy.  Registrants  are 
required  to  discuss  the  taxation  of  death 
benefit  proceeds,  periodic  and  non- 
periodic  withdrawals,  loans,  and  any 
other  distribution  that  may  be  received 
under  the  policy,  as  well  as  tax  benefits 
accorded  the  policy. 

Two  conunenters  expressed  the  view 
that  tax  disclosure  in  the  prospectus 
should  be  brief,  with  more  extensive, 
technical  disclosure  located  in  the  SAL 
We  believe  that  the  requirements  we  are 
adopting  will  focus  prospectus 
disclosure  on  the  likely  tax 
consequences  to  policyholders  of 
purchasing  a  variable  life  insurance 
policy.  Our  intent,  as  we  stated  in  the 
Proposing  Release,  is  to  elicit  disclosure 
that  is  not  overly  lengthy  or  technical 
and  that  does  not  use  jargon  that  is 
difficult  for  the  average  or  typical 
investor  to  understand.  The 
Commission  notes  its  strong  desire  that, 
in  revising  their  prospectuses  to  comply 
with  Form  N-6,  variable  life  insiuance 
registrants  pay  particular  attention  to 
their  existing  tax  disclosures  to  ensure 
that  these  disclosures  do  not  discourage 
the  use  of  variable  life  insurance 
prospectuses. 


'•^  Cf.  Instruction  2(f)  to  Item  6  of  Form  N-4 
(requiring  description  of  the  type  of  operating 
expenses  for  which  the  registrant  is  responsible, 
and.  if  the  organizational  expenses  of  the  registrant 
are  to  be  paid  out  of  its  assets,  an  explanation  of 
how  the  expenses  will  be  amortized  and  the  period 
over  which  the  amortization  will  occur). 

52  See  American  Institute  of  Certified  Public 
Accountants'  Accounting  Standards  Executive 
Committee.  Statement  of  Position  98-5.  'Reporting 
Costs  of  Start-up  Activities."  Apr.  1998  (requiring 
all  start-up  costs  and  organizational  costs  to  be 
expensed  as  incurred). 


B.  Part  B— Statement  of  Additional 
Information 

1.  Financial  Statements  (Item  24) 

Location  of  Financial  Statements 

We  are  adopting  the  financial 
statement  requirements  of  proposed 
Form  N-6,  which  were  generally 
supported  by  commenters  and  are 
similar  to  those  of  Form  N-4, 
substantially  as  proposed.  A  variable 
life  insurance  prospectus  will  not  be 
required  to  include  the  financial 
statements  of  either  the  registrant  or  the 
insurance  company  depositor.  "^  *  The 
full  financial  statements  of  the  registrant 
will  be  in  the  SAI,  which  will  be 
available  to  investors  upon  request,  free 
of  charge.  The  SAI  will  also  contain 
comparative  balance  sheets  for  the  last 
two  fiscal  years  for  the  depositor  and,  in 
certain  cases,  a  more  current  interim 
balance  sheet  for  the  depositor.  We  are 
requiring  that  the  other  financial 
statements  of  the  depositor  [e.g.. 
statements  of  income  and  statements  of 
changes  in  stockholders'  equity)  be 
included  in  the  registration  statement, 
but  they  may  be  included  in  Part  C 
rather  than  the  SAI.  We  are  requiring 
that  these  financial  statements  also  be 
made  available  to  investors  upon 
request,  ft^e  of  charge. 

Form  N-6  would  permit  issuers  to 
incorporate  by  reference  into  the  SAI 
the  required  financial  statements  of  the 
registrant  and  the  depositor,  subject  to 
the  rules  of  the  Commission  on 
incorporation  by  reference.'"'  The 
financial  statements  would  have  to  be 
delivered  with  the  SAI  in  this  case.^^ 
Two  commenters  suggested  changes  to 
Form  N-6  that  would  require  financial 
statements  to  be  delivered  to  an  investor 
only  if  the  investor  requested  an  SAI 
and  not  if  the  SAI  was  delivered  for 
other  reasons.  These  commenters  noted 
that  one  state  requires  an  SAI  to  be 
delivered  to  any  applicant  for  a  variable 
life  insurance  policy,  and  that  this  state 
requirement  would  result  in  high 
printing  costs  for  variable  life  insurance 
policies  sold  in  that  state. 

The  Commission  has  determined  to 
retain  the  requirements  as  proposed. 
The  financial  statements  of  the 
registrant  may  be  useful  to  many 
investors  and  should  be  included  in  the 
SAI  directly  or  by  incorporation  by 
reference.  Further,  the  financial 
condition  of  the  depositor  is  relevant  to 


its  ability  to  pay  the  insurance  benefits 
offered  under  variable  life  insurance 
policies,  and  therefore  many  investors 
may  find  financial  information  about 
the  depositor  useful.  The  proposed 
approach  to  depositor  financial 
information,  which  requires  that  the  SAI 
contain  only  the  depositor's  balance 
sheets,  will  allow  a  shorter  SAI  than 
would  be  the  case  if  complete  financial 
statements  of  the  depositor  were 
required,  while  still  providing  investors 
with  significant  information  about  the 
financial  condition  of  the  depositor  in 
the  SAI.  We  are  not  persuaded  that  we 
should  condition  deliver)'  of  the 
financial  statements,  which  are  an 
integral  part  of  the  SAI,  upon  whether 
an  investor  has  requested  the  SAI  solely 
in  order  to  alleviate  the  burden  of  state 
requirements. ''*" 

Preparation  of  Depositor  Financial 
Statements  in  Accordance  With  G.\AP 

We  are  revising  Instruction  1  to  Item 
24(b)  to  clarif\'  when  a  depositor's 
financial  statements  must  be  prepared 
in  accordance  with  generally  accepted 
accounting  principles  in  the  United 
States  ("GAAP")  and  when  they  may  be 
prepared  in  accordance  with  statutory' 
requirements."^"  As  adopted.  Instruction 
1  to  Item  24(b).  like  Instruction  1  to  Item 
23(b)  of  Form  N-4.  would  provide  that 
a  depositor's  financial  statements  may 
be  prepared  in  accordance  with 
statutory  requirements  if  the  depositor 
would  not  have  to  prepare  financial 
statements  in  accordance  with  G.\.\P 
except  for  use  in  a  registration  statement 
filed  on  Forms  N-3.  N-4.  or  N-6. 
Instruction  1  includes  a  sentence  not 


'>'  Item  14.  If  all  of  the  required  financial 
statements  of  the  registrant  and  the  depositor  are 
not  in  the  prospectus.  Item  14  requires  the 
prospectus  to  state  where  the  financial  statements 
mav  be  found,  and  to  briefly  explain  how  investors 
may  obtain  any  financial  statements  not  in  the  S.AI 

5< General  Instruction  D.l.(c), 

55  Instruction  to  Item  15(a)(3)(C). 


"Cy  Instruction  to  hem  10(a)(2)(iii)  of  Form  N- 
1.^  (requiring  that  any  information  incorporated  by 
reference  into  the  S.\I  must  be  delivered  with  the 
SAI  unless  the  information  has  been  previously 
delivered  in  a  shareholder  report):  General 
Instruction  G  to  Form  N-4  (SAI  must  be  available 
to  investor  upon  request  at  no  charge,  and  any 
information  or  documents  incorporated  by 
reference  into  the  SAI  must  be  provided  along  with 
the  SAI). 

5"GAAP  is  an  accounting  term  that  encompasses 
the  conventions,  rules,  and  practices  that  define 
accepted  accounting  at  a  particular  lime  issued  by 
various  authoritative  bodies  including  the  Financial 
Accounting  .Standards  Board  C  F.^SB")  and  the 
.^merican  Institute  of  Certified  Public  Accountants 
(   AlCPA").  See  Codification  of  Financial  Reporting 
Policies  of  the  SEC.  Section  101.  Financial 
statements  prepared  in  accordance  with  statutory 
requirements,  which  may  vary  from  state  lo  state, 
differ  from  those  prepared  in  accordance  with 
GAAP.  Statutory  requirements  are  the  basis  of 
accounting  that  insurance  companies  use  to  comply 
with  the  financial  reporting  requirements  of  state 
insurance  regulations  Regulation  S-X  permits 
financial  statements  for  mutual  life  insurance 
companies  and  wholly  owned  slock  insurance 
company  subsidiaries  of  mutual  life  insurance 
companies  to  be  prepared  in  accordance  with 
statutory  requirements,  except  when  the  applicable 
registration  forms  specifically  provide  otherwise.  17 
CFR  210.1-01(a);  17  CFR  210.7-02(b) 
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included  in  Form  N-4,  clarifying  that 
the  depositor's  financial  statements 
must  be  prepared  in  accordance  with 
GAAP  if  the  depositor  prepares 
financial  information  in  accordance 
with  GAAP  for  use  by  its  parent  in 
consolidated  financial  statements  in 
reports  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  or 
registration  statements. 5«  This  sentence 
is  consistent  with  the  manner  in  which 
the  Commission  staff  has  construed  the 
existing  instructions  to  Form  N— 4. 

Ideally,  all  financial  statements  for 
depositors  of  variable  life  insurance 
policies  would  be  presented  on  a  GAAP 
basis  because  this  would  promote 
uniformity  and  consistency  of 
presentation.  We  believe,  however,  that 
our  approach  appropriately  recognizes 
the  cost  burdens  that  would  be  imposed 
if  we  required  GAAP  financial 
statements  in  cases  where  the  depositor 
is  not  otherwise  required  to  prepare 
financial  information  in  accordance 
with  GAAP  for  use  in  its  own 
registration  statements  or  periodic 
reports  or  those  of  its  parent  company. 
One  commenter  expressed  concern  that 
proposed  Form  N-€  could  require  a 
depositor  to  include  financial 
statements  in  accordance  with  GAAP  if 
the  depositor  prepared  GAAP  financial 
statements  solely  for  internal  purposes, 
for  example,  in  a  case  where  a  mutual 
insurer  desires  to  use  GAAP  financial 
statements  internally  for  several  years 
before  switching  to  GAAP  financial 
statements  in  its  public  filings.  We  wish 
to  clarify  that  Form  N-6  would  not 
require  the  use  of  GAAP  when  a 
depositor  prepares  GAAP  financial 
statements  solely  for  internal  purposes. 

2.  Performance  Data  (Item  25) 

The  Commission  is  adopting,  as 
proposed,  the  requirements  that  the  SAl 
include  (i)  an  explanation  of  how  the 
registrant  calculates  performance  data 
used  in  advertising,  including  how 
charges  are  reflected  in  the  data,  and  (ii) 
a  quotation  of  performance  for  each  sub- 
account for  which  performance  data  is 
advertised.  In  addition,  as  proposed. 
Form  N-6  will  neither  require 
disclosure  of  any  historical  performance 
information  nor  prohibit  the 
presentation  of  historical  performance 
information  in  a  variable  life  insurance 
prospectus,  provided  that  the 
information  is  not  incomplete, 
inaccurate,  or  misleading  and  does  not 


**This  requirement  would  also  apply  if  the 
depositor  provides  financial  information  in 
accordance  with  G.A.AP  to  a  parent  that  is  a  foreign 
private  issuer  for  purposes  of  the  parent's 
reconciliation  to  G.A.^P.  See  Items  17  and  18  of 
Form  20-F  (describing  requirements  for 
reconciliation  to  GAAP). 


obscure  or  impede  understanding  of  the 
information  that  is  required  tc  be 
included. ""^ 

Variable  life  insiuance  performance  is 
difficult  to  measure  because  of  the 
complexity  of  the  product  and  because 
policy  charges  and  values  are  linked  to 
individual  characteristics  of  a  particular 
investor.  In  addition,  variable  life 
policies  provide  cash  value  and  death 
benefits,  and  both  of  these  may  be 
affected  over  time,  in  different  ways,  by 
policy  charges  and  earnings.  The 
Proposing  Release  identified  the 
following  three  types  of  performance 
information  that  are  sometimes 
included  in  variable  life  insurance 
registration  statements. 

•  Portfolio  Company  performance. 
This  measure  is  net  of  investment 
management  fees  and  other  Portfolio 
Company  fees  and  expenses,  but  is  not 
adjusted  for  fees  and  expenses  imposed 
on  the  separate  account  or  individual 
policyholders. 

•  Portfolio  Company  performance 
adjusted  for  separate  account  asset- 
based  charges.  This  is  a  hybrid  measure 
that  is  net  of  investment  management 
fees,  other  Portfolio  Company  fees  and 
expenses,  and  separate  account  asset- 
based  charges,  but  is  not  adjusted  for 
charges  imposed  on  individual 
policyholders. 

•  illustrations  of  cash  values  and 
death  benefits.  These  illustrations  are 
based  on  actual  investment  performance 
of  a  Portfolio  Company  and  specified 
assumptions  about  premiums  and  the 
insured  individual  (e.g.,  sex,  age,  rating 
classification),  reflecting  all  of  the  fees 
and  charges  at  the  Portfolio  Company, 
separate  account,  and  individual 
policyholder  levels. 

Form  N-6  does  not  require  disclosure 
of  any  historical  performance 
information.  We  believe,  as  we  stated  in 
the  Proposing  Release,  that,  at  the 
present  time,  no  method  of  measuring 
variable  life  insurance  performance  has 
been  devised  that  is  useful  enough  that 
its  disclosure  should  be  required. 
Commenters  supported  this  approach. 
Commenters  differed  on  whether  the 
Commission  should  restrict  the  forms  of 
performance  information  permitted  in  a 
variable  life  insurance  prospectus. 
Several  commenters  stated  that  all  of  the 
categories  of  performance  information 
discussed  in  the  Proposing  Release  may 
have  informational  value  to  investors 
and  should  be  permitted  in  the 
prospectus,  provided  that  the 
limitations  of  the  method  chosen  are 
described.  A  few  commenters  expressed 
concerns  about  the  presentation  of 
Portfolio  Company  performance  or 


Portfolio  Company  performance 
adjusted  for  separate  account  asset- 
based  charges.  The  commenters  who 
were  concerned  about  Portfolio 
Company  performance  argued  that  it 
does  not  reflect  the  return  a 
policyholder  might  receive  as  accurately 
as  would  measures  that  reflect  separate 
account  charges.  In  contrast,  a 
commenter  who  expressed  concern 
about  Portfolio  Company  performance 
adjusted  for  separate  account  asset- 
based  charges  stated  that  this  measure  of 
performance,  unlike  Portfolio  Company 
performance,  has  no  useful  meaning  but 
can  mislead  and  cause 
misunderstanding  because  it  reflects 
some,  but  not  all,  policy  charges. 

After  considering  these  coirunents,  the 
Commission  has  determined  not  to 
prohibit  the  use  of  any  type  of 
performance  information  in  the  separate 
account  prospectus.  We  agree  with  the 
commenters  who  argued  that  all  of  the 
categories  of  performance  information 
discussed  in  the  Proposing  Release  may 
provide  useful  information  to  investors. 
We  emphasize,  however,  that  registrants 
are  responsible  for  ensining  that  any 
presentation  of  performance  information 
is  not  incomplete,  inaccurate,  or 
misleading  and  does  not  obscure  or 
impede  understanding  of  the 
information  that  is  required  to  be 
included  in  the  prospectus.  For 
example,  a  separate  account  using 
performance  information  that  does  not 
reflect  all  charges  that  a  policyholder 
would  inciu",  directly  or  indirectly, 
should  include  sufficient  information 
about  the  omitted  charges  to  ensiu-e  that 
the  performance  presentation  is  not 
misleading.  In  addition,  as  we  indicated 
in  the  Proposing  Release,  we  believe 
that  Portfolio  Company  performance 
information  is  most  appropriately 
included  in  the  Portfolio  Company's 
prospectus,  where  it  can  be  considered 
along  with  the  risks  of  investing  in  the 
Portfolio  Company.  Registrants  should 
bear  this  in  mind  when  determining 
whether  it  is  appropriate  to  include 
Portfolio  Company  performance  in  the 
prospectus  for  the  separate  account. 

3.  Illustrations  (Item  26) 

Permitted  Use  of  Hypothetical 
Illustrations 

Commenters  supported  the 
Commission's  proposal  to  permit,  but 
not  require,  registrants  to  include 
hypothetical  illustrations  of  a  variable 
life  insurance  policy  in  either  the 
prospectus  or  the  SAI,  and  we  are 
adopting  the  proposal.'^°  Hypothetical 
illustrations  are  tabular  presentations  of 


^^  General  Instruction  C.3.(b). 
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numbers  that  demonstrate  how  the  cash 
value,  cash  surrender  value,  and  death 
benefit  under  a  policy  change  over  time 
based  on  (i)  assumed  gross  rates  of 
return  of  the  Portfolio  Companies:  and 
(ii)  deduction  of  fees  and  charges  for  a 
hypothetical  policyholder  [e.g.,  a  40- 
year-old.  non-smoking  male)  with  a 
specified  policy  face  amount  and 
premium  payment  pattern. 

Requirements  for  Hypothetical 
Illustrations 

The  Commission  proposed 
requirements  for  any  hypothetical 
illustrations  included  in  the  prospectus 
or  SAI.  in  order  to  place  reasonable 
limits  on  the  assumptions  that  may  be 
used  and  discourage  the  presentation  of 
misleading  illustrations.  We  are 
adopting  these  requirements  with 
modifications,  as  discussed  below.  We 
remind  registrants  that,  in  addition  to 
complying  with  these  requirements, 
registrants  remain  responsible  for 
ensiu-ing  that  illustrations  are  not 
incomplete,  inaccurate,  or  misleading 
and  do  not,  because  of  their  nature, 
quantity,  or  manner  of  presentation, 
obscure  or  impede  understanding  of 
information  required  to  be  included  in 
the  prospectus  or  SAI.^^ 

Narrative  Information.  We  are 
clarifying  the  requirement  that  a  clear 
and  concise  explanation  of  the 
illustrations  precede  the  illustrations. 
Specifically,  the  explanation  should 
include  a  description  of  the  expenses 
reflected  in  the  illustrations;  a  statement 
that  the  illustrations  are  based  on 
assumptions  about  investment  returns 
and  policyholder  characteristics;  a 
description  of  the  circumstances  under 
which  actual  results  for  a  particular 
policyholder  would  differ  from  the 
illustrations  [e.g.,  when  policyholder 
characteristics,  expenses,  or  investment 
returns  differ  from  those  illustrated); 
and  whether  personalized  illustrations 
are  available,  and,  if  so,  how  they  may 
be  obtained. "2  We  note,  however,  that 
this  prescribed  disclosure  is  not 
intended  to  be  exclusive,  and  that 
registrants  should  include  any 
additional  disclosure  concerning  the 
assumptions  and  limitations  of  the 
hypothetical  illustrations  necessar>'  to 
ensure  that  the  hypothetical 
illustrations  are  not  incomplete, 
inaccurate,  or  misleading. 

Assumed  Rates  of  Return.  The 
Commission  proposed  to  require 
registrants  to  use  gross  rates  of  return  of 
0%  and  one  other  rate  not  exceeding 


10%.  Additional  gross  rates  of  return 
not  greater  than  10%  would  have  been 
permitted.  As  adopted.  Form  N-6  will 
require  registrants  to  use  gross  rates  of 
return  of  0%.  6%,  and  one  other  rate  not 
greater  than  12%.  Additional  gross  rates 
of  return  no  greater  than  12%  may  also 
be  used. ^3  This  is  consistent  with 
current  practice  in  variable  life 
insurance  prospectuses,  which  typically 
use  gross  rates  of  0%,  6%.  and  12%  in 
illustrations.^''  We  proposed  to  require 
registrants  using  illustrations  to  use 
only  two  rates  of  return  because,  as  the 
number  of  rates  increases,  the  potential 
for  overwhelming  investors  with 
excessive  quantitative  information  that 
is  of  limited  relevance  to  their  particular 
circumstances  also  increases.  We 
proposed  to  cap  permissible  rates  at 
10%  because  of  our  concerns  that  rates 
above  10%  may  have  a  significant 
tendency  to  invite  unrealistic  investor 
expectations  and  that  investors  might 
give  undue  weight  to  a  12%  illustration, 
when  coupled  with  a  0%  illustration, 
because  they  might  discount  a  0% 
illustration  as  unrealistically  low. 

A  number  of  commenters 
recommended  that  Form  N-6  require 
registrants  using  illustrations  to  use 
three  rates  of  return,  rather  than  two, 
arguing  that  the  use  of  three  rates  more 
effectively  demonstrates  how  variable 
life  insurance  policies  operate  and  the 
effect  that  Portfolio  Company  returns 
have  on  cash  values  and  death  benefits. 
In  addition,  commenters  generally 
recommended  that  the  Commission 
permit  illustrations  with  rates  as  high  as 
12%,  arguing  that  12%  fairly  depicts 
historical  stock  market  returns. 

We  have  modified  our  proposal  to 
require  registrants  to  use  three  gross 
rates  of  return — 0%,  6%.  and  one  other 
rate  not  greater  than  12%.  We  agree 
with  commenters  that  the  use  of  three 
rates  of  return  may  effectively 
demonstrate  how  a  variable  life 
insiu'ance  policy  operates.  In  addition, 
we  are  persuaded  that  illustrations 
using  a  12%  rate  should  not  be 
prohibited,  in  light  of  historical  stock 
market  returns.  Although  historical 
retiuTis  on  large  company  stocks  have 
averaged  10.7%  from  1926  to  the 


present,  returns  for  these  stocks  have 
exceeded  12%  for  many  5-.  10-.  15-.  and 
20-year  periods.^"'  As  a  result, 
illustrations  at  a  12%  rate,  when 
coupled  with  illustrations  at  0%  and 
6%  rates,  may  not  be  materially 
misleading.  We  note  that  each  registrant 
should  determine  for  itself  whether  the 
use  of  a  12%  illustration  is  appropriate 
and  not  misleading  under  its  particular 
facts  and  circumstances,  such  as  the 
historical  returns  of  the  policy's 
Portfolio  Companies  and  the  actual  and 
expected  allocations  by  policyholders  to 
various  asset  classes.  We  continue  to 
believe,  however,  that  investors  might 
give  undue  weight  to  a  12%  illustration, 
when  coupled  only  with  a  0% 
illustration,  and  we  therefore  believe 
that  it  is  important  to  require  the  use  of 
a  third,  intermediate  rate. 

Premium  Amounts.  Proposed  Item 
26(c)  would  have  required  that  the 
premium  amounts  used  in  illustrations 
not  be  unduly  larger  or  smaller  than  the 
actual  or  expected  average  policy  size. 
We  have  modified  the  reference  to 
"policy  size"  to  clarif\'  that  we  are 
referring  to  premium  amount  rather 
than  policy  face  amount.'''' 

We  have  also  modified  the  language 
of  this  Item  to  address  the  concern  of  a 
commenter  that  averaging  of  premium 
amounts  may  result  in  a  premium 
amount  that  is  significantly  different 
from  the  premium  amount  that  is 
representative  of  the  actual  policies 
sold.  We  are  providing  that  premium 
amounts  used  in  illustrations  be 
representative  of  the  actual  or  expected 
"typical"  premium  amount,  with 
flexibility  to  base  the  typical  premium 
amount  on  the  average  or  median 
premium  amount  or  another  reasonable 
basis  that  results  in  a  typical  premium 
amount  that  is  fairly  representative  of 
actual  or  expected  policy  sales. 

Rating  Classification  We  are  also 
modif>'ing  proposed  Item  26(d).  which 
would  have  required  that  illustrations 
be  shovkTi  for  the  rating  classification 
[e.g.,  nonsmoker,  smoker,  preferred, 
standard)  with  the  greatest  number  of 
outstanding  policies,  to  address  a 
commenter's  concern  that  this 
requirement  may  result  in  a  rating 


^'  General  Instruction  C.3.(b). 

"  Item  26(a).  Disclosure  about  the  availability  of 
personalized  illustrations  would  also  be  required  on 
the  back  cover  page  of  the  prospectus.  Item  1(b)(1). 


»3  Item  26(g). 

*<  In  its  comment  letters  on  variable  life  insurance 
filings,  the  Commission  staff  has  objected  to  rates 
of  return  greater  than  12%  See  Pacific  Mutual  Life 
Insurance  Company.  Division  of  Investment 
Management  ao-action  letter  (Aug  31.  1990) 
(describing  development  of  staff  position  regarding 
use  of  rates  of  return  in  excess  of  12%).  See  also 
NASD  Conduct  Rules.  "Communications  vt^ith  the 
Public  About  Variable  Life  Insurance  and  Variable 
Annuities,"  IM-2210-2(b)(5)(A)(ii)  (requiring 
variable  life  insurance  illustrations  used  for 
advertising  and  sales  literature  to  use  a  rate  of  0% 
and  any  other  rates  not  greater  than  12%). 


'■'  The  estimate  that  annual  returns  on  large 
company  stocks  have  averaged  10  7%  from  1926  to 
2001  vtas  provided  to  the  Commission  staff  by 
Ibbotson  Associates.  Inc  See  also  Ibbotson 
Associates,  Stocks.  Bonds.  Bills  and  Inflation 
Yearbook  25.  27  (2001)  (compound  annual  growth 
rale  of  1 1  0%  for  index  of  S&P  500  total  returns 
from  1926  to  2000.  assuming  no  transaction  costs. 
full  reinvestment  of  dividends  on  stocks  or  coupons 
on  bonds,  and  no  taxes),  id  at  42-49  (showing 
compound  annual  returns  for  large  company  slocks 
and  other  asset  classes  for  5-,  10-.  15-,  and  20-year 
holding  periods). 

»eitem  26(c), 
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classification  being  used  that  is  not 
representative.  For  example,  if  a  policy 
uses  a  large  number  of  narrowly  drawn 
rating  classifications,  the  rating 
classification  corresponding  to  the 
greatest  number  of  outstanding  policies 
may  fall  at  one  extreme  of  the  range  of 
rating  classifications  (e.g..  the  rating 
classification  for  healthy  20-year-old 
non-smokers)  and  thus  may  not  be 
representative  for  most  purchasers.  We 
are  modifying  the  Item  to  provide  that 
if  use  of  the  rating  classification  with 
the  greatest  number  of  outstanding 
policies  is  not  fairly  representative  of 
policy  sales,  illustrations  should  be 
shown  for  a  comjnonly  used  rating 
classification  that  is  fairly  representative 
of  policy  sales. 

Portfolio  Company  Charges  and 
Expenses.  We  are  adopting  as  proposed 
the  requirement  that  Portfolio  Company 
management  fees  and  other  Portfolio 
Company  charges  and  expenses  be 
reflected  using  the  arithmetic  average  of 
those  charges  and  expenses  for  ail 
available  Portfolio  Companies.  The 
average  would  be  based  on  Portfolio 
Company  charges  and  expenses 
incurred  during  the  most  recent  fiscal 
year  or  any  materially  greater  amount 
expected  to  be  incurred  during  the 
current  fiscal  year.*^'  A  number  of 
commenters  opposed  the  required  use  of 
an  arithmetic  average,  arguing  that  a 
weighted  average  would  better  reflect 
the  proportionate  allocations  that 
investors  actually  make  in  a  particular 
product  and  would  therefore  serve  as  a 
better  proxy  for  the  Portfolio  Company 
expenses  that  a  prospective  investor 
might  actually  pay.  Four  commenters 
recommended  that  Form  N-6  permit  the 
use  of  either  a  weighted  or  an  arithmetic 
average  of  Portfolio  Company  expenses, 
and  three  commenters  recommended 
that  the  form  require  the  use  of  a 
weighted  average. 

We  disagree  with  commenters  who 
recommended  that  we  permit  the  use  of 
either  an  arithmetic  or  weighted  average 
of  Portfolio  Company  expenses.  This 
approach  would  lead  to  inconsistency 
among  illustrations,  the  opportunity  for 
"cherry-picking"  the  method  that  is 
most  favorable  from  time  to  time,  and 
the  need  for  complicated  rules 
governing  when  a  change  in  the  selected 
method  is  permitted.  While  we  believe 
that  there  is  some  merit  to  the  argument 
that  a  weighted  average  may  serve  as  a 
better  proxy  for  the  Portfolio  Company 
expenses  that  a  "typical"  prospective 
investor  might  pay,  we  note  that,  for  any 
particular  investor,  a  weighted  average 
is  not  necessarily  representative  of  the 
expenses  he  or  she  will  pay.  In  addition, 


6' Item  26(h). 


computation  of  a  weighted  average  is 
significantly  more  complicated  than  an 
arithmetic  average,  for  example, 
requiring  adjustments  to  the  method  to 
address  new  variable  life  insurance 
policies  and  the  addition  and  removal  of 
Portfolio  Companies  to  or  from  an 
existing  policy. 

We  wish  to  clarify,  however,  that 
although  we  are  requiring  the  use  of  an 
arithmetic  average  of  Portfolio  Company 
fees  and  expenses  in  illustrations 
included  in  the  prospectus  and  SAI,  we 
would  not  object  if  personalized 
illustrations  are  provided  to  a  particular 
investor  based  on  a  weighted  average  of 
the  expenses  of  the  Portfolio  Companies 
in  which  the  investor  already  invests  or 
expects  to  invest,  provided  that  the 
illustrations  are  not  misleading.  We 
believe  that  illustrations  prepared  in 
this  manner  may  be  significantly  more 
useful  to  a  particular  investor  than 
personalized  illustrations  using  an 
arithmetic  average  of  Portfolio  Company 
expenses. 

The  proposed  form  would  require  that 
hypothetical  illustrations  reflect 
Portfolio  Company  charges  and 
expenses  without  taking  into  account 
any  fee  waiver  or  expense 
reimbursement  arrangements.  Two 
commenters  recommended  that  the  form 
permit  insurers  to  take  into  account  fee 
waiver  or  expense  reimbursement 
arrangements  where  the  arrangements 
are  binding  either  (1)  for  at  least  one 
year  or  until  the  next  prospectus  update, 
or  (2)  until  the  end  of  the  current  fiscal 
vear.  One  of  these  commenters  argued 
that  as  long  as  the  arrangements  are 
written  commitments  for  at  least  one 
year  or  until  the  next  prospectus  update, 
they  reflect  the  actual  fees  and  expenses 
that  policyholders  would  experience  as 
investors  in  the  Portfolio  Companies, 
and  therefore  illustrations  should  be 
able  to  reflect  these  "capped"  expenses. 
The  other  commenter  recommended 
that  whatever  expenses  are  actually 
used  in  a  particular  variable  life 
prospectus  should  be  used  for  purposes 
of  hypothetical  illustrations. 

We  have  retained  the  requirement  that 
hypothetical  illustrations  be  based  on 
Portfolio  Company  expenses  before  fee 
waiver  or  expense  reimbursement 
arrangements.  This  conforms  to  the  fee 
table  in  Item  3,  which  requires 
disclosure  of  Portfolio  Company 
expenses  before  expense  reimbursement 
and  fee  waiver  arrangements.  However, 
we  intend  that  the  staff  construe  the 
requirements  of  Form  N-6  governing 
hypothetical  illustrations  consistent 
with  the  approach  it  has  taken  with  the 
expense  example  of  Form  N-1  A,  to 
permit  illustrations  to  reflect  Portfolio 
Company  operating  expenses  after 


taking  account  of  contractual  limitations 
that  require  reimbursement  or  waiver  of 
expenses,  but  only  for  the  period  of  the 
contractual  Hmitation,^^ 

Hypothetical  Illustrations  Based  on 
Historical  Rates  of  Return 

The  Commission  requested  comment 
on  the  use  of  hypothetical  illustrations 
constructed  using  historical  rates  of 
return  for  the  Portfolio  Companies 
("hypothetical  historical  illustrations") 
rather  than  assumed  rates  of  return. 
Some  variable  life  insurance  registrants 
have  included  these  illustrations  in 
their  prospectuses,  although  this 
practice  is  not  widespread.  Proposed 
Form  N-6  did  not  specifically  address 
hypothetical  historical  illustrations,  and 
we  are  not  modifying  Form  N-6  in  this 
regard. 

Commenters'  views  were  mixed.  One 
commenter  expressed  concern  about  the 
use  of  actual  historical  performance  to 
illustrate  hypothetical  future  values  and 
argued  that,  to  the  extent  actual  results 
are  used,  illustrations  lose  much  of  their 
hypothetical  nature,  despite  any 
disclaimer  to  the  contrary.  Another 
commenter  noted  that  using 
hypothetical  historical  illustrations  in 
the  prospectus  would  result  in 
extremely  long  illustrations,  adding  to 
the  complexity  of  the  prospectus. 
Several  other  commenters  argued  that 
the  Commission  should  permit  the  use 
of  hypothetical  historical  illustrations  in 
the  prospectus  and  SAI  by  registrants 
who  believe  they  contribute  to  investor 
understanding  of  a  policy. 

We  continue  to  have  a  number  of 
concerns  about  the  use  of  hypothetical 
historical  illustrations.  While 
hypothetical  illustrations  that  show  a 
pattern  of  assumed  returns,  e.g.,  0%, 
6%,  and  12%,  may  help  investors 
understand  how  different  rates  of  return 
affect  policy  performance,  historical 
rates  of  return  illustrated  in 
hypothetical  historical  illustrations  will 
not  follow  a  pattern  and  therefore  are 
not  useful  to  an  investor  attempting  to 


f'8  Under  Form  N-IA,  the  staff  has  permitted 
mutual  funds  with  fees  that  are  subject  to  a 
contractual  limitation  that  requires  reimbursement 
or  waiver  of  expenses  to  take  account  of  the 
reimbursement  or  waiver  in  calculating  the  example 
required  by  the  fee  table  of  Item  3.  but  only  for  the 
duration  of  the  contractual  limitation.  Funds  may 
not  assume  that  the  reimbursement  or  waiver  will 
continue  for  periods  subsequent  to  the  contractual 
limitation  period  in  calculating  expenses  shown  in 
the  example.  Cf.  Letter  from  Barry  D.  Miller. 
.Associate  Director,  Division  of  Investment 
Management,  SEC,  to  Craig  S.  Tyle.  General 
Counsel,  Investment  Company  Institute  (Oct.  2. 
1998)  (permitting  funds  with  fees  that  are  subject 
to  a  contractual  limitation  that  requires 
reimbursement  or  waiver  to  add  two  lines  to  the  fee 
table  showing  the  amount  of  the  reimbursement  or 
waiver  and  total  net  expenses). 
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understand  how  a  particular  change  in 
rates  of  return  might  affect  policy 
values.  In  addition,  hypothetical 
historical  illustrations  have  limited 
value  in  presenting  past  performance 
because  they  depend  on  the  particular 
hypothetical  policyholder,  face  amount, 
and  premium  payment  pattern  selected. 
Hypothetical  historical  illustrations  also 
tend  to  invite  prospective  investors  to 
assume  that  the  cash  values  and  death 
benefits  presented  represent  the  values 
that  they  can  expect  and  may  be 
misconstrued  as  projections.  Finally, 
hypothetical  historical  illustrations  can 
add  undue  complexity  to  the 
information  already  presented  to 
investors. 

Nonetheless,  we  do  not  believe  that  it 
is  appropriate  to  prohibit  the  use  of 
hypothetical  historical  illustrations  in 
the  prospectus  or  SAI,  provided  that 
they  are  not  incomplete,  inaccurate,  or 
misleading  and  do  not,  because  of  their 
nature,  quantity,  or  manner  of 
presentation,  obscure  or  impede 
understanding  of  information  that  is 
required  to  be  included.'^''  We  caution 
registrants,  however,  that  it  is 
incumbent  upon  them  to  ensure  that 
any  hypothetical  historical  illustrations 
comply  with  this  standard. 

Personalized  Illustrations 

Personalized  illustrations  are 
frequently  provided  by  insurers  to 
prospective  variable  life  insurance 
investors  at  the  point  of  sale.  These 
illustrations  reflect  the  investor's 
particular  circumstances,  including  age. 
sex.  risk  classification,  proposed  face 
amount,  and  expected  premium 
payment  pattern.  Proposed  Form  N-6 
did  not  address  personalized 
illustrations  because  these  illustrations 
are  customized  for  individual  investors, 
delivered  at  the  point  of  sale,  and  are 
not  susceptible  to  inclusion  in  a 
prospectus.  Form  N-6,  as  adopted, 
follows  the  approach  of  the  proposal, 
except  that,  at  the  suggestion  of  several 
commenters,  we  have  added  a 
requirement  that  registrants  who  make 
personalized  illustrations  available 
disclose  that  fact  and  provide  a  toll-free 
telephone  number  for  requesting 
personalized  illustrations.""  As  a  result, 
insurers  may  use  personalized 
illustrations  in  sales  literature  subject  to 
the  antifraud  provisions  of  the  federal 
securities  laws  and  rule  156  under  the 
Securities  Act,  as  long  as  the  sales 
literature  is  preceded  or  accompanied 
by  the  prospectus. "^  The  antifraud 


provisions  make  it  unlawful  to  use 
materially  misleading  sales  literature  in 
coimection  with  the  purchase  or  sale  of 
investment  company  securities. 

A  significant  number  of  commenters 
expressed  the  view  that  the  Commission 
should  prescribe  requirements  for 
personalized  illustrations,  either  in 
Form  N-6  or  in  another  rulemaking  or 
interpretive  proceeding.  These 
commenters  argued  that  mandating 
some  degree  of  uniformity  would 
benefit  investors,  e.g.,  by  facilitating 
comparisons  among  different  policies. 
The  commenters  suggested  a  range  of 
approaches,  including  standards  for 
personalized  illustrations  that  are 
similar  to  the  requirements  for 
hypothetical  prospectus  illustrations,  as 
well  as  standards  conforming,  to  the 
extent  practicable,  to  the  National 
Association  of  Insurance  Commissioners 
standards  for  fixed  life  insurance  policy 
illustrations. '2 

The  Commission  has  determined  not 
to  propose  standards  for  personalized 
illustrations  at  this  time.  Commenters' 
views  on  the  appropriate  standards 
varied  significantly,  and.  in  some  cases. 
were  not  specific,  and  we  believe  that  it 
would  be  inadvisable  to  delay  the 
benefits  of  Form  N-6  in  order  to  resolve 
differing  views  with  respect  to 
personalized  illustrations. 

In  the  Proposing  Release,  we 
expressed  our  view  that  it  may  be 
misleading  to  market  a  variable  life 
insurance  policy  based  on  illustrations 
that  reflect  assumed  rates  of  return  and 
the  fees  and  charges  of  a  single  Portfolio 
Company  when  those  fees  and  charges 
are  less  than  the  arithmetic  average  of 
fees  and  charges  for  all  available 
Portfolio  Companies.  For  that  reason. 
we  noted  our  concern  about  the  practice 
of  using  a  single  Portfolio  Company's 
fees  and  charges  in  personalized 
illustrations.  As  described  above, 
however,  we  would  not  object  if 
personalized  illustrations  are  provided 
to  a  particular  investor  based  on  a 
weighted  average  of  the  expenses  of  the 
Portfolio  Companies  in  which  the 
investor  already  invests  or  expects  to 
invest,  provided  that  the  illustrations 


^General  Instruction  C  3.(b). 
'oitem  1(b)(1);  Item  26(a). 
"  Section  17(a)  of  the  Securities  Act  [15  U.S.C. 
77q(a)l;  Section  10(b)  of  the  Securities  Exchange 


Act  of  1934  115  L'.S.C,  78j(b)l  and  RuU>  lOb-S 
thereunder  117  CFR  240.10b-5l;  R»)e  15fi  under  the 
Securities  Act  |17  CFR  230.156]:  Section  34(b)  of 
the  Investment  Company  Act  |15  I.J.S.C.  80a-33(b)|: 
Section  2(a](10)(a)  of  the  Securities  Act  |15  U.S.C. 
77b(a)(10)(a)l, 

'^  Cf.  NASD  Conduct  Rules.  ■Communications 
with  the  Public  About  Variable  Life  Insurance  and 
Variable  Annuities."  I.V1-22U>-2(b)15)(B)  (requiring 
personalized  illustrations  in  sales  literature  to 
follow  all  of  the  standards  set  forth  for  hypothetical 
illustrations  using  assumed  rales  of  return). 


are  not  misleading. "^  As  a  result,  if  an 
investor  invests  or  expects  to  invest  in 
a  single  Portfolio  Company,  it  is  not  per 
se  misleading  to  use  that  Portfolio 
Company's  fees  and  chsirges  in 
personalized  illustrations  for  that 
investor.  We  remain  concerned, 
however,  with  personalized  illustrations 
that  use  a  single  Portfolio  Company's 
fees  and  charges  in  situations  when  an 
investor  does  not  invest,  or  expect  to 
invest,  exclusively  in  that  Portfolio 
Company,  particularly  when  that 
Portfolio  Company  has  low  expenses 
relative  to  other  Portfolio  Companies. 

C  Part  C — Other  Information — 
Exhibits— Actuarial  Opinion  litem  27(1)) 

We  are  adopting  with  modifications 
proposed  Item  27(1).  which  requires  an 
opinion  of  an  actuarial  officer  of  the 
depositor  if  a  registrant  includes 
illustrations  in  the  registration 
statement.  As  proposed,  the  actuarial 
opinion  would  have  been  required  to 
indicate  that:  (i)  The  values  illustrated 
are  consistent  with  the  provisions  of  the 
policy  and  the  depositor's 
administrative  procedures;  (ii)  the  rate 
structure  of  the  policy,  and  the 
assumptions  selected  for  the 
illustrations,  do  not  result  in  an 
illustration  of  the  relationship  between 
premiums  and  benefits  that  is  materially 
more  favorable  than  for  a  substantial 
majority  of  other  prospective 
policyholders:  and  (iii)  the  illustrations 
are  based  on  a  commonly  used  rating 
classification  and  premium  amounts 
and  ages  appropriate  for  the  markets  in 
which  the  policy  is  sold. 

Several  commenters  objected  to  the 
second  prong  of  the  actuarial  opinion 
requirement,  arguing  that  it  would 
require  difficult  judgments  for  which 
there  arc  no  established  standards. 
Commenters  also  noted  that  the 
requirement  that  the  relationship 
between  premiums  and  benefits  not  be 
materially  more  favorable  than  for  a 
"substantial  majority"  of  other 
prospective  policyholders  could  in 
some  cases  conflict  with  other 
requirements  of  proposed  Form  N-6 
regarding  hvpothetical  illustrations. 

We  agree  with  commenters  that 
modifications  are  required  to  our 
proposal.  Therefore,  we  are  replacing 
the  second  prong  of  the  proposed 
actuarial  opinion  requirement  with  a 
requirement  to  indicate  that  the  policy 
has  not  been  designed,  and  the 
assumptions  for  the  illustrations 
(including  sex.  age.  rating  classification, 
and  premium  amount  and  payment 


■T  See  supra  Section  II. B. 3.  "Permitted  Use  of 
Hypothetical  Illustrations:  Portfolio  Company 
Charges  and  Expenses." 
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schedule)  have  not  been  selected,  to 
make  the  relationship  between 
premiums  and  benefits,  as  shown  in  the 
illustrations,  appear  to  be  materially 
more  favorable  than  for  any  other 
prospective  purchaser  with  different 
assumptions.^* 

D.  Technical  Rule  Amendments 

When  we  proposed  Form  N-6,  we 
also  proposed  several  technical  rule 
amiendments  to  accommodate  Form  N- 
6.  We  are  adopting  these  amendments  as 
proposed. 

The  Commission  is  amending  rules 
134b,  430,  430A,  495,  496,  and  497 
under  the  Securities  Act  and  rules  8b- 
11  and  8b-12  under  the  hivestment 
Company  Act  to  add  Form  N-6  to  the 
list  of  forms  referenced  in  those  rules  7^ 
We  also  are  adopting  new  rules 
prescribing  the  use  of  Form  N-6  to 
register  insurance  company  separate 
accounts  that  are  registered  as  luiit 
investment  trusts  and  that  offer  variable 
life  insurance  policies  under  the 
Investment  Company  Act  and  to  register 
their  securities  under  the  Securities 
Act.^^  Finally,  we  are  amending  Form 
N-8B-2  to  clarify  that  Form  N-8B-2  is 
not  the  proper  form  for  Investment 
Company  Act  registration  of  insurance 
company  separate  accounts  registered  as 
unit  investment  trusts.'^ 

E.  Adoption  of  Amendment  to  Form  N- 
lA 

Currently,  Form  N-lA  does  not 
require  a  mutual  fund  that  offers  its 
shares  exclusively  as  investment 
options  for  variable  annuity  contracts 
and  variable  life  insurance  policies  to 
include  the  fee  table  in  its  prospectus. ^^ 
In  the  Proposing  Release,  we  stated  that 
if  Form  N-6,  as  adopted,  did  not  require 
separate  disclosure  of  the  operating 
expenses  of  each  Portfolio  Company,  we 
would  amend  Form  N-lA  to  require  the 
prospectus  of  a  mutual  fund  that  offers 
its  shares  as  investment  options  for 
variable  life  insurance  policies  to 
include  a  fee  table. ^^  We  also  requested 
comment  on  whether  to  eliminate  the 
exclusion  from  the  fee  table  requirement 


'Mtem  27(11(2). 

"17  CFR  230.134b.  230.430.  230.430A.  230  495. 
230.496,  and  230.497;  17  CFR  270.8b-ll  and 
270.8b-12. 

'•17  CFR  239.17c;  17  CFR  274. lid. 

"  See  amendments  to  Form  N-«B-2  and  17  CFR 
274.12  (prescribing  Form  N-8B-2).  The 
Commission  did  not  propose  and  is  not  adopting 
amendments  to  Form  S-6  or  17  CFR  239.16 
(prescribing  Form  S-6)  because  the  form  and  the 
rule  state  that  Form  S-6  is  to  be  used  to  register  the 
securities  of  unit  investment  trusts  registered  on 
Form  N-8B-2. 

'"Item  3  of  Form  N-1  A. 

''Form  N-6  Proposing  Release,  supro  note  9.  63 
FR  at  13994. 


in  Form  N-1 A  for  mutual  funds  that 
offer  their  shares  as  investment  options 
for  variable  annuity  contracts  if  the 
exclusion  is  eliminated  for  mutual 
funds  that  offer  their  shares  as 
investment  options  for  variable  life 
insurance  policies."" 

The  only  commenter  to  address  the 
issue  of  whether  disclosure  of  Portfolio 
Company  expenses  should  be  required 
in  the  Portfolio  Company  prospectus 
supported  a  requirement  that  a  mutual 
fund  offering  its  shares  as  investment 
options  to  variable  life  insurance 
policies  include  a  fee  table  in  its 
prospectus.  The  commenter  agreed  that 
the  Portfolio  Company  prospectus  is  the 
appropriate  location  for  disclosure  of 
Portfolio  Company  operating  expenses, 
though  the  commenter  also  suggested 
that  Uie  Form  N-€  fee  table  should  not 
include  any  Portfolio  Company 
operating  expenses. 

As  proposed,  we  are  amending  Form 
N-lA  to  eliminate  the  existing 
exclusion  from  the  fee  table  requirement 
for  mutual  funds  that  offer  their  shares 
as  investment  options  for  variable  life 
insurance  policies.  This  will  ensure  that 
variable  life  investors  have  access  to 
complete  information  about  Portfolio 
Company  fees  and  expenses.  In 
addition,  to  foster  consistent 
presentation  of  fund  expenses  for 
variable  annuities  and  variable  life 
insurance,  we  are  eliminating  the 
exclusion  from  the  fee  table  requirement 
for  mutual  funds  that  offer  their  shares 
as  investment  options  for  variable 
annuity  contracts.*' 

F.  Effective  Dates  and  Tmnsition  Period 

Form  N-6  will  eventually  replace 
Forms  N-8B-2  and  S-6  for  insurance 
company  separate  accounts  that  are 
registered  as  imit  investment  trusts  and 
that  offer  variable  life  insurance 
policies.  As  discussed  in  the  Proposing 


00  Id 

»'  One  commenter  encouraged  the  Commission  to 
make  Portfolio  Company  expense  disclosure 
requirements  in  Forms  N-6  and  N-4  consistent, 
arguing  that  a  requirement  to  report  Portfolio 
Company  expenses  for  variable  life  prospectuses 
differently  than  for  variable  annuity  prospectuses 
would  complicate  the  process  of  preparing 
registration  statements  virithout  improving  the 
quality  of  disclosure.  In  a  companion  release,  we 
are  proposing  amendments  to  generally  conform  the 
format  and  instructions  for  the  variable  annuity  fee 
table  to  that  in  Form  N-6.  See  Form  N-4  Proposing 
Release,  supra  note  1.  In  the  Form  N— 4  Proposing 
Release,  we  noted  that  if  we  adopt  changes  to  the 
Form  N-4  proposals  in  response  to  comments,  we 
intend  to  adopt  conforming  changes  to  Form  N-6. 
We  therefore  requested  that  comtnenters  on  the 
proposed  amendments  to  the  fee  table  of  Form  N- 
4  address  bow  their  comments  would  apply  to  the 
fee  table  of  Form  N-6,  and  whether  a  different 
approach  to  any  aspect  of  fee  and  expense 
disclosure  is  warranted  in  Form  N-6  because  of  the 
differences  between  variable  life  insurance  and 
variable  annuities. 


Release,  the  Commission  is  providing 
for  a  transition  period  after  the  effective 
date  of  Form  N-6  that  gives  registrants 
sufficient  time  to  update  their 
prospectuses  or  to  prepare  new 
registration  statements  under  the  new 
Form  N-6  requirements.*^  After  the 
transition  period,  separate  accounts  that 
are  registered  as  unit  investment  trusts 
and  that  offer  variable  life  insurance 
policies  will  be  permitted  to  use  Forms 
N-8B-2  and  S-6  only  if  they  no  longer 
offer  their  policies  to  new  purchasers. 
The  Commission,  however,  encourages 
registrants  that  are  no  longer  offering 
policies  to  new  purchasers  to  convert  to 
Form  N-6  since  this  format  may  be 
beneficial  to  both  registrants  and 
continuing  investors. 

All  new  registration  statements,  and 
post-effective  amendments  that  are 
annual  updates  to  effective  registration 
statements  (except  for  separate  account 
registration  statements  that  are  no 
longer  used  to  offer  variable  life 
insurance  policies  to  new  purchasers) 
filed  on  or  after  December  1,  2002,  must 
comply  with  Form  N-6.  The  final 
compliance  date  for  filing  amendments 
to  effective  registration  statements  to 
conform  with  Form  N-6  is  December  1, 
2003.  A  registrant  may,  at  its  option, 
comply  with  the  requirements  of  Form 
N-6  at  any  time  after  the  effective  date, 
which  the  Commission  is  specifying  as 
June  1,  2002. *3  Registrants  on  Form  N- 
lA  must  comply  with  the  amendment  to 
Form  N-1  A  with  respect  to  all  new 
registration  statements,  and  post- 
effective  amendments  that  are  annual 
updates  to  effective  registration 
statements,  filed  on  or  after  September 
1,  2002. 

Registrants  filing  Form  N-6  for 
purposes  of  updating  their  existing 
registration  statements  on  Forms  N-8B- 
2  and  S-6  will  be  deemed  to  be  filing 
amendments  to  Form  N-6  and  should 
indicate  this  on  the  facing  sheet.  These 
post-effective  amendments  should  be 
filed  imder  Securities  Act  rule  485(a] 
rather  than  rule  485(b).8*  Form  N-6  will 


■2  See  Form  N-6  Proposing  Release,  supra  note  9, 
63  FR  at  14001. 

*^  During  the  transition  period,  a  separate  account 
that  is  using  Form  N-6  should  include  in  Item  3 
a  fee  table  for  any  Portfolio  Company  whose  Form 
N-1  A  has  not  been  updated  to  include  a  fee  table 
as  required  by  the  amendment  to  Form  N-1  A. 

"  A  post-effective  amendment  may  only  be  filed 
under  rule  485fb)  under  the  Securities  Act  [17  CFR 
230.485(b)l  if  it  is  filed  for  one  or  more  specified 
purposes,  including  to  make  non-material  changes 
to  the  registration  statement.  A  post-effective 
amendment  filed  for  any  purpose  not  specified  in 
rule  485(b)  must  be  filed  pursuant  to  rule  485(a) 
under  the  Securities  Act  (17  CFR  230.485(a)).  A 
post-effective  amendment  filed  under  rule  485(b) 
may  become  effective  immediately  upon  filing, 
while  a  post -effective  amendment  filed  under  rule 
485(a)  generally  becomes  effective  either  60  days  or 
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require  registration  statement  disclosure 
that  is  revised  from  that  required  by 
Forms  N-8B-2  and  S-6  and.  in  some 
cases,  such  as  the  fee  table  information 
required  by  Item  3,  completely  new. 
Because  post-effective  amendments 
filed  to  comply  with  the  requirements  of 
Form  N-6  will  involve  a  number  of 
material  changes  to  disclosure  that  do 
not  fall  within  the  scope  of  rule  485(b), 
registrants  should  file  these 
amendments  under  rule  485(a). ^^ 
However,  we  would  not  object  if 
existing  Portfolio  Companies  file  their 
first  aimual  update  complying  with  the 
amendment  to  Form  N-lA  pursuant  to 
rule  485(b),  provided  that  the  post- 
effective  amendment  otherwise  meets 
the  conditions  for  immediate 
effectiveness  under  the  rule. 

One  commenter  requested  that, 
because  Form  N-6  will  include 
financial  statements  in  an  SAI  to  be 
made  available  to  investors  upon 
request,  the  Commission  permit  existing 
registrants  to  make  financial  statements 
available  only  upon  request  while  using 
Forms  N-8B-2  and  S-6  during  the 
transition  period.  We  have  determined 
not  to  adopt  the  commenter's 
suggestion.  We  believe  that  Form  N-6, 
taken  as  a  whole,  represents  a  dramatic 
improvement  in  the  disclosure  that 
investors  in  variable  life  insurance 
policies  receive.  Therefore,  we  believe 
that  it  would  not  generally  be 
appropriate  for  a  post-effective 
amendment  to  comply  with  some,  but 
not  all,  of  the  requirements  of  the  form. 

G.  Form  N-1 

The  Commission  requested  comment 
on  whether  there  is  any  continuing  need 
for  Form  N-1  or  whether  it  could  be 
rescinded.  The  form  currently  would  be 
used  only  by  an  open-end  management 
investment  company  that  is  a  separate 
account  of  an  insurance  company 
offering  variable  life  insurance  policies. 
Today,  virtually  all  separate  accounts 


75  days  after  filing,  unless  the  effective  date  is 
accelerated  by  the  Commission. 

*5  See  N-4  Adoptihg  Release,  supra  note  8,  50  FR 
at  26156  n.51  (variable  annuity  registrants 
converting  to  Form  N-3  or  Form  N-4  required  to 
file  post-effective  amendment  under  rule  485(a)); 
Letter  from  Barry  D.  Miller,  Associate  Director. 
Division  of  Investment  Management,  to  Craig  S. 
Tyle,  Esq..  General  Counsel.  Investment  Company 
Institute  (May  19. 1998)  (post-effective  amendments 
to  comply  with  revised  Form  N-1  A  should  be  filed 
under  rule  485(a)). 

The  Commission  encourages  registrants  to  request 
selective  review  of  their  filings,  where  the  filing 
contains  disclosure  that  is  not  substantially 
different  from  the  disclosure  contained  in  prior 
filings  reviewed  bv  the  staff.  See  Investment 
Company  Act  Release  No.  13768  (Feb.  15,  1984)  |49 
FR  6708).  Selective  review  enables  the  staff  to 
concentrate  its  review  on  those  portions  of  the  filing 
that  are  changed. 


issuing  variable  life  insurance  policies 
are  organized  as  unit  investment  trusts. 

One  commenter  noted  that  several 
contracts  registered  on  Form  N-1  are 
still  in  existence,  but  not  actively 
marketed.  The  commenter 
recommended  that  the  form  be  retained 
because  requiring  these  registrants  to 
convert  to  a  new  format  would  be 
unnecessarily  expensive  and 
unproductive.  The  Commission  has 
decided  to  retain  the  Form  N-1  because 
of  this  continuing  need  for  it. 

ni.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  of  its  rules.  In  the 
Proposing  Release,  we  requested 
comments  and  empirical  data  regarding 
the  costs  and  benefits  of  proposed  Form 
N-6.  Many  commenters  stated  that  the 
adoption  of  Form  N-6  would 
significantly  benefit  the  variable  life 
insurance  industry,  by  reducing  printing 
and  postage  costs  for  registrants  issuing 
variable  life  insurance  products,  and 
some  commenters  noted  that  these 
savings  may  be  passed  on  to  investors. 
None  of  these  commenters.  however, 
provided  specific  data  quantifying  the 
costs  or  benefits  of  the  proposed  form. 

A.  Background 

Variable  life  insurance  is  similar  to 
traditional  life  insurance,  except  that 
the  cash  value  and/or  death  benefit  var>- 
based  on  the  investment  performance  of 
the  assets  in  which  the  premium 
payments  are  invested.  Premium 
pavTnents  under  a  variable  life 
insurance  policy,  unlike  a  traditional 
life  insurance  policy,  are  invested  in  an 
insurance  company  separate  account, 
which  generally  is  not  subject  to  state 
law  investment  restrictions.  A  variable 
life  policyholder  typically  is  offered  a 
variety  of  investment  options  (  e.g.. 
equity,  bond,  and  money  market  mutual 
funds).  Death  benefits  and  cash  values 
are  directly  related  to  performance  of 
the  separate  account,  although  typically 
there  is  a  guaranteed  minimum  death 
benefit. 

A  separate  account  funding  a  variable 
life  insurance  policy  most  commonly  is 
registered  as  a  unit  investment  trust 
under  the  Investment  Company  Act. 
Separate  accounts  registered  as  unit 
investment  trusts  are  divided  into  sub- 
accoimts,  each  of  which  invests  in  a 
different  Portfolio  Company.  Both 
separate  account  unit  investment  trusts 
and  the  Portfolio  Companies  in  which 
they  invest  are  registered  as  investment 
companies  under  the  Investment 
Company  Act,  and  their  securities  are 
registered  under  the  Securities  Act. 
Investors  in  variable  life  insurance 
policies  receive  the  prospectuses  for 


both  the  separate  account  unit 
investment  trust  and  the  Portfolio 
Companies.  Portfolio  Companies,  as 
mutual  funds,  use  Form  N-1  A  to 
register  under  the  Investment  Company 
Act  and  to  register  their  shares  under 
the  Securities  Act.  Variable  life  separate 
accounts,  as  unit  investment  trusts, 
register  under  the  Investment  Company 
Act  on  Form  N-8B-2  and  register  their 
securities  under  the  Securities  Act  on 
Form  S-6. 

Forms  N-8B-2  and  S-6  were 
designed  for  non-separate  account  unit 
investment  trusts  and  were  adopted 
before  the  establishment  of  the  first 
separate  account  to  fund  variable  life 
insurance  policies.  While  much  of  their 
required  disclosvue  is  useful,  the  forms 
request  some  information  that  is  not 
tvpicallv  of  consequence  to  a  buyer  of 
variable  life  insurance.  More 
importantly,  many  matters  that  would 
be  significant  to  a  buyer  of  a  variable  life 
insurance  policy  are  not  addressed  at  all 
by  the  forms. 

To  address  these  shortcomings,  the 
Commission  proposed  Form  N-6. 
Unlike  current  Forms  S-6  and  N-8B-2. 
Form  N-6  is  specifically  tailored  to 
variable  life  insurance.  Form  N-6  will 
streamline  variable  life  prospectus 
disclosure  by  adopting  a  two-part  format 
consisting  of  a  simplified  prospectus, 
designed  to  contain  essential 
information  that  assists  an  investor  in 
making  an  investment  decision,  and  a 
statement  of  additional  information, 
containing  more  extensive  information 
and  detailed  discussion  of  matters 
included  in  the  prospectus  that 
investors  could  obtain  upon  request. 

B.  Benefits 

1.  Reduced  Printing  and  Postage  Costs 

As  described  above.  Form  N-6  will 
emplov  a  two-part  disclosure  format 
consisting  of  a  simplified  prospectus, 
and  a  statement  of  additional 
information,  or  SAI.  As  several 
commenters  on  the  Proposing  Release 
stated,  this  two-part  disclosure  format 
would  reduce  needless  printing  and 
postage  expenses  significantly.'*''  These 
savings  could  be  substantial,  because 
many  variable  life  insurance  issuers 
send  an  updated  prospectus  to  existing 
policyholders  each  year. 

In  particular,  under  Form  N-6  the 
financial  statement  disclosure  of  the 


"•^  See  comment  letters  from  lohn  Hancock 
Mutual  Life  Insurance  Company  dune  30.  1998), 
The  Equitable  Life  Assurance  Society  of  the  United 
States  duly  10.  1998).  ReliaStar  Financial  Corp 
(lulv  16.  1998).  and  .^merican  Council  of  Life 
Insurance  (Aug  10.  1998)  The  comment  letters  are 
available  for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  in  File  No. 
S7-&-98. 
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registrant  separate  account  and  the 
insurance  company  depositor,  which  is 
currentiv  required  to  be  included  in  the 
prospectus  for  the  variable  life 
insurance  policy,  would  be  presented  in 
the  newly  created  SAI  or  in  Part  C  of  the 
registration  statement,  and  would 
generally  only  be  provided  to  investors 
upon  request.  The  financial  statements 
contained  in  variable  life  insurance 
prospectuses  typically  are  between  30 
and  80  pages  in  length,  and  the  printing 
and  postage  costs  attributable  to  these 
financial  statements  may  range  from 
S5,400  to  S323.000,  depending  on  the 
number  of  copies  printed  and  the  length 
of  the  financial  statements."'  Therefore, 
based  on  an  estimate  of  200  variable  life 
insurance  policies  registered  with  the 
Commission,  the  cost  savings  resulting 
from  the  exclusion  of  financial 
statements  from  variable  life  insurance 
prospectuses  could  range  from 
81,080,000  to  S64. 600.000.  although  we 
believe  that  an  estimate  at  the  lower  end 
of  this  range  is  more  likely.""  One 
insurance  company  provided  the  staff 
with  an  estimate  that  it  would  have 


saved  $61,254  overall  in  the  printing 
costs  of  its  2001  variable  life  insurance 
prospectuses,  if  it  had  been  able  to 
exclude  the  financial  statements  from  its 
prospectuses."'^  Therefore,  the 
Commission  believes  that  the  cost 
savings  to  issuers  resulting  from 
exclusion  of  financial  statements  from 
the  Form  N-6  prospectus  could  be 
significant.  Further,  at  least  some  of 
these  cost  savings  could  be  passed  on  to 
investors. 

We  note  that  these  cost  savings  may 
be  reduced  if  investors  in  a  variable  life 
insurance  policy  request  copies  of  the 
SAI.  which  will  contain  many  of  the 
financial  statements  currently  required 
in  the  Form  S-6  prospectus,  or  if 
registrants  must  deliver  copies  of  the 
.SAI  to  variable  life  investors  for  other 
reasons,  such  as  to  meet  state  regulatory 
requirements.  Some  insurers  may  also 
need  to  incur  costs  in  setting  up  and 
maintaining  a  system  for  processing 
requests  for  an  SAI.  including  a  toll-free 
telephone  number.  However,  based  on 
the  staffs  discussions  with  issuers 
regarding  other  investment  company 


registration  forms,  such  as  Form  N-4 
and  Form  N-lA.  we  estimate  that  fewer 
than  1  %  of  investors  are  likely  to 
request  an  SAI.  Currently,  at  least  one 
state  requests  that  issuers  agree  to 
deliver  an  SAI  to  applicants  for  a 
variable  contract.'"' 

2.  Reduced  Filing  Costs 

The  adoption  of  Form  N-6  will  allow 
variable  life  insurance  registrants  to  use 
a  single  integrated  form  for  Investment 
Company  Act  and  Securities  Act 
registration,  eliminating  unnecessary 
paperwork  and  duplicative  reporting. 
As  a  result  of  this  simplified  registration 
process,  the  Commission  estimates  that 
the  annual  net  cost  savings  to  issuers  of 
variable  life  insurance  policies  for 
preparing  and  filing  initial  registration 
statements  and  post-effective 
amendments  on  Form  N-6  will  be 
$2,141,288.  The  annual  costs  of  filing 
initial  registration  statements  and  post- 
effective  amendments  on  Forms  S-6.  N- 
8B-2.  and  N-6  are  summarized  in  the 
tables  below,  and  the  discussion  that 
follows: 


Cost  of  Initial  Filings  on  Forms  S-6,  N-8B-2,  and  N-6 


Number  of  filings 

Hours  per  filing  

Total  hours 

Internal  cost  per  filing  .. 

Total  Internal  costs 
External  cost  per  filing  . 

Total  external  cost 
Total  costs  per  filing  .... 

Total  filing  costs  .... 


Form  S-6 


Form  N-6B-2 


Form  N-6 


Form  N-6.  net 
cost  savings 


59 
850 


24 
44 


59 
800 


T" 


50,150 


1056 


47.200 


$71,400 


$3,696 


$67,200 


7.896 


4,212.600 


88.704 


3,964,800 


336,504 


30,000 


20,000 


+ 


10,000 


1,770,000 


1.180,000 


590,000 


101,400 


5,982,600 


3,696 


87,200 


88.704 


5,144,800 


17.896 


926.504 


Cost  of  Filing  Post-Effective  Ai^ENOt^ENTS  on  Fori^s  S-6,  N-8B-2,  and  N-6 


Number  of  filings 
Hours  per  filing  .. 

Total  flours  . 


Form  S-6 

(post-effective 

amendments 

filed  as  annual 

updates) 


200 
100 


20.000 


Form  S-6 

(post-effective 

amendments 

filed  for  other 

reasons) 


Form  N-8B-2 


300 
10 


11 
16 


Form  N-6 

(post-effective 

amendments 

filed  as  annual 

updates 


Form  N-6 
(post-effective 
amendments 
filed  for  other 

reasons) 


Form  N-6,  Net 
cost  savings 


200 
100 


300 
10 


T" 


3000 


176 


20,000 


3000 


""These  estimates  are  based  on  information 
supplied  to  the  Commission  staff  by  three  life 
insurance  companies 

*«  The  estimate  of  the  number  of  variable  life 
insurance  policies  is  based  on  the  Commission's 
analysis  of  data  from  its  EDG.\R  system  on  the 
number  of  initial  registration  statements  and  post- 


effective  amendments  filed  on  Form  S-6  in  2000 
and  2001  by  separate  accounts  offering  variable  life 
insurance  policies. 

^''This  insurer  notes  that  it  currently  maintains 
20  variable  life  prospectuses,  v^hich  in  2001 
included  1007  pages  of  depositor  and  separate 
account  financial  statements. 


*'  According  to  a  representative  of  an  insurance 
industry  group,  California  currently  asks  registrants 
to  agree  to  provide  an  SAI  to  all  applicants  for  a 
variable  annuity  contract  in  order  to  obtain 
expedited  state  approval  of  the  contract. 
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Cost  of  Filing  Post-Effective  Amendments  on  Forms  S-6,  N-8B-2,  and  N-6— Continued 


Form  S-6  Form  S-6 

(post-etlective  (post-effective 

amendments  amendments 

filed  as  annual  filed  for  other 

updates)  reasons) 


I      Form  N-€  Form  N-6 

(post-ettecfive  (post -effective     p        ^_g  ^^  , 

Form  N-8B-2       amendments  amendments        „.,  cavmoc 

I  tiled  as  annual  filed  tor  other       ^°^^  savings 
!        updates  reasons) 


Internal  costs  per  filing  .. 

Total  Internal  costs 
External  cost  per  filing  .. 

Total  external  costs 
Total  costs  per  filing 

Total  filing  costs 


$8,400 

$840 

$1344 

$8,400, 

$840 

$1344 



1.680,000 

252.000 

14.784 

1,680,000 

252,000 

14,784 

13,500 

2,000 

0 

7,500 

2,000 

6,000 

2,700.000 

600,000 

0 

1,500,000 

600,000 

1 ,200,000 

21,900 

2.840 

1344 

15,900 

2.840 

7,344 

4,380,000 

852,000 

14,784 

3,180.000 

852,000 

1,214,784 

FonnSe 

The  Comniission  estimates  that  59 
initial  registration  statements  and  500 
post-effective  amendments  are  filed  by 
variable  life  insurance  policies  on  Form 
S-6  annually, ''1  We  estimate  the  hour 
burden  of  an  initial  registration 
statement  filed  on  Form  S-6  at  850 
hours,  which  is  similar  to.  but  slightly 
greater  than,  the  hour  burden  of  an 
initial  registration  statement  filed  on 
Form  N-6.  v^rhich  we  estimate  to  be  800 
hours.92  The  difference  in  this  hour 


"'  These  estimates  are  based  on  the  staffs  analysis 
of  data  from  the  EDG.^R  system  on  the  number  of 
initial  registration  statements  and  post-effective 
amendments  filed  on  Form  S-6  in  2000  by  separate 
accounts  offering  variable  life  insurance  policies. 
The  numbers  of  initial  registration  statements  and 
post-effective  amendments  filed  on  Form  S-6  have 
been  consistent  in  recent  years.  Based  on  this  data, 
we  estimate  that  there  are  approximately  200 
registered  variable  life  insurance  policies  that  file 
at  least  one  post-effective  amendment  per  year  to 
update  their  financial  statements.  In  addition  to 
filing  at  least  one  annual  update  by  post-effective 
amendment,  these  variable  life  insurance  policies 
also  file  an  estimated  300  other  post-effective 
amendments  annually  on  Form  S-6.  These  300 
other  post-effective  amendments  are  generally  filed 
pursuant  to  Securities  .^ct  rule  485(b)  to  make  non- 
material  changes  to  the  registration  statement,  and 
are  generally  more  limited  and  much  simpler  to 
prepare  than  post-effective  amendments  filed  for 
the  purpose  of  annual  updates. 

■"^Form  N-6  Proposing  Release,  supra  note  9,  63 
FR  at  14002  The  hour  burden  estimate  of  800  hours 
for  Form  N-6  is  based  on  the  hour  burden  estimate 
for  similar  investment  company  registration  forms, 
in  particular  Form  N-l.\.  which  are  of  similar 
length  and  complexitv.  See  Investment  Company 
Act  Release  No.  24082  (Oct.  14,  1999)  [64  FR  .59826, 
59854  nn.  29,3-294  (Nov.  3,  1999)1  (estimating  PRA 
hour  burden  per  portfolio  at  800  hours  for  an  initial 
filing  on  Form  N-IA,  and  100  hours  for  a  post- 
effective  amendment  on  Form  N-1,^). 

The  Commission  has  estimated  the  average  hour 
burden  of  preparing  Form  S-6,  for  purposes  of  the 
Paperwork  Reduction  Act,  to  be  35  hours  per  unit 
investment  trust.  See  Submission  for  0MB  Review: 
Comment  Request  (Extension  of  Form  S-6)  (Nov 
30,  1998)  [63  FR  67152  (Dec  4.  1998)).  However, 
the  vast  majority  of  investment  companies  filing  on 
Form  S-6  are  not  unit  investment  trusts  offering 
variable  life  insurance  policies.  See  id  (estimating 
that  "jelach  year  approximately  3.600  investment 
companies  file  a  Form  S-6").  The  hourly  burden 


burden  is  attributable  to  the  fact  that 
Form  S-6,  on  balance,  requires  more 
information  to  be  included  in  an  initial 
registration  statement  than  would  Form 
N-6.''^  Thus,  we  estimate  internal  costs 
involved  in  preparing  an  initial 
registration  statement  on  Form  S-6, 
based  on  a  weighted  average  hourly 
wage  rate  of  $84.  at  $71,400  (850  hours 
x$84).'"' 

We  estimate  external  costs  associated 
with  completing  an  initial  registration 
statement  on  Form  S-6  to  be  530,000. 
compared  to  520,000  on  Form  N-6. 
These  external  costs  include  all  costs 
associated  with  filing  on  Form  S-6  other 
than  wages,  salaries,  and  fees  paid  for 
the  hour  burden.  These  costs  may 
include,  for  example,  the  cost  of 
preparing  a  filing  for  the  EDGAR  system 
("EDGARization"),  typesetting  of  the 
prospectus  (which  is  typically  done 
before  the  prospectus  is  filed  on 
EDGAR),  and  the  cost  of  outside  counsel 
and  independent  auditors  in  connection 
with  filing  on  Form  S-6.  The  difference 
in  external  costs  between  Form  S-6  and 
Form  N-6  is  attributable  primarily  to 


and  cost  of  filing  a  variable  life  insurance  policy  on 
Form  S-6  are  much  greater  than  for  other  unit 
investment  trusts,  largely  because  of  the  complexit\ 
of  the  product. 

"  For  example.  Form  S-6  requires  interim 
financial  statements  to  be  included  in  a  registration 
statement  in  circumstances  where  they  would  not 
be  required  by  Form  N-6;  see  Instruction  3  to  Item 
24, 

«■*  The  Commission's  estimate  concerning  the 
weighted  average  wage  rate  to  prepare  Forms  S-6. 
N-8B-2.  and  N-6  is  based  on  salan-  information  for 
the  securities  industry  compiled  by  the  Securities 
Industry  .Association,  and  on  consultation  with 
industry  representatives  regarding  the  percentage  of 
time  required  bv  both  professional  and  clerical  staff 
to  prepare  these  forms  See  Securities  Industry 
.^sso(:iation,  Feport  on  Managemenl  F-  Professional 
Earnings  in  the  Securities  Industry' — 21)00  (.Sept. 
2000).  The  weighted  average  hourly  wage  rate  of 
S84  per  hour  includes  overhead  costs  and  assumes 
that  at  least  80%  of  the  total  time  required  to 
prepare  Form  N-6  would  be  incurred  by  attorneys 
and  accountants,  and  any  remaining  time  would  be 
incurred  by  paralegal  staff. 


the  fact  that  the  required  inclusion  of 
financial  statements  in  the  Form  S-6 
prospectus  results  in  significantly 
higher  costs  for  typesetting  and 
EDGARization  associated  with  filing  a 
registration  statement,"''  Based  on  an 
estimate  of  internal  costs  of  S71 ,400  and 
external  costs  of  530,000  per  initial 
registration  statement  on  Form  S-6. 
therefore,  we  estimate  the  total  cost  to 
a  variable  life  insurance  issuer  of 
preparing  and  filing  an  initial 
registration  statement  on  Form  S-6  to  be 
5101,400.  Thus,  total  annual  costs  to 
variable  life  insurance  issuers  of  filing 
initial  registration  statements  on  Form 
S-6  are  estimated  to  be  55.982,600 
(5101.400x59) 

There  are  also  costs  associated  with 
filing  post-effective  amendments  on 
Form  S-6  The  Commission  estimates, 
based  on  the  numbers  of  filings  received 
on  EDGAR  in  2001 ,  that  there  are 
approximately  200  variable  life 
insurance  policies  registered  with  the 
Commission  that  file  at  least  one  post- 
effective  amendment  per  year  to  update 
their  financial  statements.  These  post- 
effective  amendments  may  be  filed 
pursuant  to  Securities  Act  rule  485(a)  or 
rule  485(b).  In  addition  to  filing  at  least 
one  post-effective  amendment  annually 
to  update  their  financial  statements,  the 
Commission  estimates  that  these 
variable  life  insurance  policies  also  file 
an  estimated  300  other  post-effective 
amendments  annually  on  Form  S-6. 
These  300  other  post-effective 
amendments  are  generally  filed 
pursuant  to  Securities  Act  rule  485(b)  to 
make  non-material  changes  to  the 
registration  statement,  and  are  generally 
more  limited  and  much  simpler  to 


95 The  estimates  of  these  external  costs,  which  are 
distinct  from  the  printing  and  postage  cosu 
described  above,  are  based  on  information  supplied 
to  the  staff  by  several  life  insurance  companies,  in 
light  of  their  experience  in  filing  on  Forms  S-6  and 
N-4. 
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prepare  than  post-effective  amendments 
filed  as  annual  updates. 

We  estimate  that  the  cost  of  preparing 
and  fding  a  post-effective  amendment  to 
a  previously  effective  registration 
statement  on  Form  S-6  for  the  purpose 
of  an  annual  update  is  $21,900,  which 
reflects  internal  costs  of  $8,400  (100 
hours  X  $84)  plus  external  costs  of 
$13,500.  While  the  estimated  internal 
costs  of  filing  an  annual  update  on  Form 
S-6  are  the  same  as  those  for  Form  N- 
6,  the  estimated  external  costs  of 
$13,500  are  significantly  higher  than  the 
comparable  $7,500  costs  for  annual 
updates  on  Form  N-6,  largely  because  of 
higher  costs  for  typesetting  and 
EDGARization  resulting  from  the 
inclusion  of  financial  statements  in  the 
Form  S-6  prospectus.  Thus,  the  total 
annual  cost  to  variable  life  insurance 
issuers  of  filing  post-effective 
amendments  on  Form  S-6  for  the 
purpose  of  annual  updates  is  $4,380,000 
($21,900  X  200  filings). ""^ 

We  estimate  the  cost  of  preparing  and 
filing  a  post-effective  amendment  on 
Form  S-6  for  a  purpose  other  than  an 
annual  update  to  be  $2,840,  which 
reflects  internal  costs  of  $840  (10  hours 
X  $84)  plus  other  external  costs  of 
$2,000.''^  These  estimated  costs  are  the 
same  as  those  for  filing  such  an 
amendment  on  Form  N-6. 

Thus,  we  estimate  that  the 
requirement  that  variable  life  insurance 
separate  accounts  file  on  Form  S-6 
results  in  an  annual  cost  to  registrants 
of  approximately  $11,214,600  ((59  X 
$101,400)  +  (200  X  $21,900)  +  (300  x 
$2,840)). 

Form  N-8B-2 

The  Commission  estimates  that 
variable  life  insurance  separate  accounts 
file  24  initial  registration  statements  and 
1 1  post-effective  amendments  on  Form 
N-8B-2  annually.  The  current  estimated 
cost  of  preparing  an  initial  registration 
statement  on  Form  N-8B-2  is  $3,696, 
and  the  estimated  cost  of  preparing  each 
post-effective  amendment  on  Form  N- 
8B-2  is  $1,344.  ««  Thus,  we  estimate  that 


the  requirement  that  variable  life 
insurance  separate  accounts  file  on 
Form  N-8B-2  results  in  an  annual  cost 
to  registrants  of  approximately  $103,488 
((24  X  $3.696) +  (11  x  $1,344)). 

FonnN-€ 

The  Commission  estimates  that 
approximately  59  initial  registration 
statements  and  500  post-effective 
amendments  will  be  filed  on  Form  N- 
6  annually. ^"^  We  estimate  that  the  cost 
of  preparing  and  filing  an  initial 
registration  statement  on  Form  N-6  will 
be  $87,200,  based  on  an  estimate  of  800 
hours  and  $20,000  in  external  costs  per 
initial  registration  statement,  as 
described  above.'""  In  addition,  we 
estimate  that  the  cost  of  preparing  and 
filing  a  post-effective  amendment  to  a 
previously  effective  registration 
statement  for  the  purpose  of  an  annual 
update  is  $15,900,  based  on  an  estimate 
of  100  hours  and  $7,500  in  external 
costs  per  annual  update  post-effective 
amendment,  as  described  above. '"^  The 
estimated  cost  of  preparing  and  filing  a 
post-effective  amendinent  on  Form  N-6 
for  a  purpose  other  than  an  annual 


'•"The  cost  estimatp  for  preparing  and  filing  a 
posl-effe^ive  amendment  filed  as  an  annual  update 
on  Form  .S-6  was  calculated  by  multiplying  the 
estimated  number  of  hours  required  to  prepare  this 
type  of  post-effective  amendment  on  Form  S-6  (100 
hours)  by  the  weighted  average  hourly  wage  (S84). 
and  adding  other  costs  associated  with  completing 
a  post-effective  amendment  of  SI 3. 500. 

"•'The  cost  estimate  for  an  additional  post- 
effective  amendment  filed  on  Form  S-6  is 
calculated  hv  multiplying  the  estimated  number  of 
hours  to  prepare  the  post-effective  amendment  (10 
hours)  by  the  weighted  average  hourly  wage  (S84) 
and  adding  other  costs  associated  with  completing 
the  post-effe<  tive  amendment  of  S2.000. 

*"The  cost  estimate  for  an  initial  registration 
statement  on  Form  .\-8B-2  is  calculated  by 
multiplying  the  estimated  number  of  hours  to 


prepare  an  initial  registration  statement  on  Form  N- 
8B-2  (44  hours)  by  the  weighted  average  hourly 
wage  ($84)  The  cost  estimate  for  a  post-effective 
amendment  on  Form  N-8B-2  is  calculated  by 
multiplying  the  estimated  number  of  hours  required 
to  prepare  a  post-effective  amendment  to  Form  N- 
8B-2  (16  hours)  by  the  weighted  average  hourly 
wage  (S84).  See  Proposed  Collection;  Comment 
Request  (Extension  of  Form  N-8B-2)  (May  17. 
2001)  |b6  FR  28764  (May  24,  2001)]  (estimating  44 
hours  tor  initial  registration  statement  on  Form  N- 
hB-2  and  16  hours  for  post-effective  amendment  on 
Form  N-8B-2). 

'''These  estimates  are  based  on  the  stafTs  analysis 
of  data  from  the  EDGAR  system  on  the  number  of 
initial  registration  statements  and  post-effective 
amendments  filed  on  Form  S-6  in  2000  by  separate 
accounts  offering  variable  life  insurance  policies. 
The  numbers  of  initial  registration  statements  and 
post-effective  amendments  filed  on  Form  S-6  have 
been  consistent  in  recent  years.  Based  on  this  data, 
we  estimate  that  there  are  approximately  200 
registered  variable  life  insurance  policies  that  file 
at  least  one  post-effef:tive  amendment  per  year  to 
update  their  financial  statements.  In  addition  to 
filing  at  least  one  annual  update  by  post-effective 
amendment,  these  variable  life  insurance  policies 
will  also  file  an  estimated  300  other  post-effective 
amendments  annually  on  Form  N-6.  We  expect  that 
these  300  other  post-effective  amendments  will 
generally  fie  filed  pursuant  to  Securities  Act  rule 
485(b)  to  make  non-material  changes  to  the 
registration  statement,  and  will  generally  be  more 
limited  and  much  simpler  to  prepare  than  post- 
effective  amendments  filed  for  the  purpose  of 
annual  updates. 

""'See  Form  N-6  Proposing  Release,  supra  note 
9,  63  FR  at  14002  (estimating  burden  of  preparing 
initial  registration  statement  on  Form  N-6  at  800 
hours  and  S20.000  in  additional  costs). 

""  See  Form  N-6  Proposing  Release,  supra  note 
9.  63  FR  at  14002  (estimating  that  200  separate 
accounts  offering  variable  life  insurance  policies 
would  file  annual  post-effective  amendments  on 
Form  N-6.  at  an  hour  burden  of  100  hours  per  post- 
effective  amendment  and  cost  of  57,110,500  per 
post-effective  amendment);  .see  also  note  110  infra. 


update  is  $2,840. '^^  The  total  annual 
cost  to  issuers  of  variable  life  insurance 
policies  filing  on  Form  N-6  is  therefore 
estimated  to  be  $9,176,800  ({59  x 
$87,200)  +  (200  X  $15,900)  +  (300  x 
$2,840)). 

Thus,  we  estimate  an  annual  net 
savings  in  filing  costs  to  issuers  of 
variable  life  insurance  policies  of 
approximately  $2,141,288  (total  annual 
costs  of  $9,176,800  associated  with 
filing  on  Form  N-6  compared  to  total 
annual  costs  of  $11,318,088  associated 
with  filing  on  Forms  S-6  and  N-8B-2). 

3.  Enhanced  Disclosure  Information 

Form  N-6  will  enhance  the  disclosure 
provided  to  investors  about  variable  life 
insurance  policies  in  several  respects: 

•  Tailored  Registration  Form.  Form 
N-6  will  eliminate  requirements  in 
Forms  S-6  and  N-8B-2  Aat  are  not 
relevant  to  variable  life  insurance.  Form 
N-6  also  will  include  items  that  are 
specifically  addressed  to  variable  life 
insurance  products,  such  as 
descriptions  of  contractual  provisions 
relating  to  premiums,  death  benefits, 
cash  values,  surrenders  and 
withdrawals,  and  loans. '°^ 

•  Plain  English.  The  Commission's 
plain  English  rule  will  apply  to  the  front 
and  back  cover  pages  and  the  risk/ 
benefit  siunmary  in  the  variable  life 
insurance  prospectus.'""  This  should 
result  in  better,  clearer  disclosiu'e  to 
investors. 

•  Reducing  Complex  and  Lengthy 
Prospectus  Disclosure.  Form  N-6  will 
streamline  variable  life  prospectus 
disclosure  by  adopting  a  two-part  format 
consisting  of  a  simplified  prospectus, 
designed  to  contain  essential 
information  that  assists  an  investor  in 
making  an  investment  decision,  and  an 
SAI  containing  more  extensive 
information  and  detailed  discussion  of 
matters  included  in  the  prospectus  that 
investors  could  obtain  upon  request. 

•  Standardized  Fee  Information. 
Form  N-6  will  require  variable  life 
insurance  registrants  to  provide  a 
uniform,  tabular  presentation  of  fees 
and  charges,  in  order  to  improve  the 


'"2  The  cost  estimate  for  a  post-effective 
amendment  filed  on  Form  N-6  for  a  purpose  other 
than  an  annual  update  is  calculated  by  multiplying 
the  estimated  number  of  hours  to  prepare  the  post- 
effective  amendment  (10  hours)  by  the  weighted 
average  hourly  wage  ($84)  and  adding  other  costs 
associated  with  completing  the  post-effective 
amendment  of  $2,000.  We  estimate  that  the  hours 
and  cost  necessary  to  prepare  a  post-effective 
amendment  for  this  purpose  on  Form  N-6  will  be 
the  same  as  those  needed  to  prepare  this  type  of 
post-effective  amendment  on  Form  S-6. 

«"3  Items  7  (premiums),  8  (death  benefits  and  cash 
values),  9  (surrenders  and  withdrawals),  and  10 
(loans). 

•o-*  Rule  421(d)  under  the  Securities  Act  (17  CFR 
230.421(d)]. 


Federal  Register /Vol.  67.  No.  78/Tuesday.  April  23.  2002 /Rules  and  Regulations 19865 


disclosure  to  investors  of  the  often 
complex  charges  associated  with 
variable  life  insurance  policies  and 
increase  the  comparability  of  charges 
among  policies. 

This  improved  disclosure  of  the 
features  of  variable  life  insurance 
policies  that  will  result  from  the 
adoption  of  Form  N-6  will  provide 
several  important  benefits.  First, 
because  of  improved  disclosure, 
investors  will  be  more  informed  about 
the  features  of  different  policies,  and 
will  be  able  to  spend  less  time  searching 
for  a  variable  life  insurance  contract  that 
is  best  suited  to  their  particular  needs. 
For  example,  an  investor  who  is 
interested  in  finding  a  variable  life 
insurance  policy  with  a  particular  set  of 
features  at  the  lowest  cost  may  be  able 
to  do  so  more  easily,  because  the  Form 
N-6  prospectus  requires  prominent 
disclosure  of  the  risks  and  benefits  of 
the  policy,  and  a  standardized  table  of 
the  fees  and  charges  assessed  by  the 
policy.  In  addition,  the  improved 
disclosure  required  by  Form  N-6  will 
promote  competition  among  issuers  of 
variable  life  insurance  policies  as  they 
seek  to  attract  these  more  informed 
investors.  Thus,  improved  disclosure 
will  result  in  more  efficient  allocation  of 
investors'  assets  among  competing 
variable  life  insurance  policies,  and  also 
vis-a-vis  other,  competing  types  of 
financial  products.  This  beneficial  effect 
may  be  somewhat  limited,  however,  by 
the  extent  to  which  investors  do  not  rely 
on  a  prospectus  in  choosing  whether  to 
purchase  a  variable  life  insurance 
policy,  but  instead  may  rely  on  brokers 
and  other  investment  professionals  in 
determining  whether  to  purchase  a 
variable  life  insurance  policy.  In  some 
cases,  investment  professionals  may  use 
the  improved  disclosure  in  the 
prospectus  of  Form  N-6  to  make  more 
informed  sales  recommendations  to 
investors. 

Second,  the  improved  disclosure 
promoted  by  Form  N-6  may  promote 
competition  among  issuers  of  variable 
life  insurance  policies,  and  hence  may 
also  result  in  more  efficient  asset 
allocation  among  variable  life  insurance 
policies.  Although  it  is  not  possible  to 
quantify  the  beneficial  effects  of  this 
increased  competition,  we  believe  that 
they  may  be  significant,  given  that 
assets  in  variable  life  insurance 
products  total  approximately  S42.8 
billion,  and  new  variable  life  insurance 
premiums  may  equal  $6.9  billion  per 
vear.  '°^ 


Third,  because  Form  N-6,  unlike 
Forms  S-6  and  N-8B-2.  will  require 
disclosure  specifically  tailored  to 
variable  insurance  policies,  the 
adoption  of  Form  N-6  may  permit  the 
Commission  staff  who  review  variable 
life  insurance  filings  on  Form  S-6  to 
review  these  filings  more  quickly  and 
efficiently,  and  thus  to  provide  investor 
protection  more  effectively 

In  connection  with  the  adoption  of 
Form  N-6.  the  Commission  is  also 
amending  Form  N-lA,  the  registration 
form  for  open-end  management 
investment  companies,  by  removing  the 
current  exclusion  from  the  fee  table 
requirement  of  Form  N-1 A  for  funds 
that  offer  their  shares  exclusively  as 
investment  options  for  variable  annuity 
contracts  and  variable  life  insurance 
policies,  and  requiring  that  these  funds 
include  a  fee  table  in  their  prospectuses. 
This  amendment  is  being  made  because 
the  fee  table  in  the  Form  N-6  prospectus 
will  allow  variable  life  registrants  to 
disclose  the  range  of  expenses  for  all 
Portfolio  Companies  offered  through  a 
variable  life  insurance  policy  in  the 
variable  life  prospectus,  rather  than 
having  to  separately  state  the  fees  and 
charges  of  each  Portfolio  Company.  This 
amendment  to  Form  N-1  A  will  ensure 
that  variable  life  insurance  investors 
continue  to  have  access  to  complete 
information  about  Portfolio  Company 
fees  and  expenses.  Further,  because 
currently  the  requirements  for 
disclosure  of  Portfolio  Company  fees 
and  expenses  in  variable  annuity  and 
variable  life  prospectuses  vary,  to  a 
limited  extent,  from  the  disclosure 
requirements  of  Form  N-1  A,  the 
amendment  will  produce  consistent 
disclosure  of  fees  and  expenses  by 
Portfolio  Companies  that  offer  their 
shares  exclusively  through  separate 
accounts  and  by  mutual  funds  that  sell 
shares  directly  to  the  public.  This  more 
consistent  disclosure  may  result  in  more 
efficient  allocation  of  assets  among 
variable  insurance  products  and  mutual 
funds. 

C.  Costs 

Variable  life  insurance  issuers  will 
incur  a  one-time  cost  for  training  in 
order  for  their  personnel,  particularly 
lawyers  and  others  who  are  responsible 
for  supervising  the  preparation  of 
variable  life  insurance  filings,  to  review 
and  analyze  the  disclosure  requirements 
of  Form  N-6.  Although  Form  N-6  is  a 
new  registration  form,  much  of  the 
information  required  by  Form  N-6  is 


already  required  by  existing  registration 
forms.  Further.  Form  N-6  has  been  the 
subject  of  extensive  discussion  within 
the  variable  life  insurance  industry,  and 
many  industry  participants  are  already 
generally  familiar  with  its  requirements. 
Therefore,  we  expect  that  this  one-time 
cost  will  be  significant  but  limited 
Because  we  expect  that  in  each 
insurance  company  issuing  variable  life 
insurance  policies,  several  lawyers  and 
other  supenisory  professionals  will 
require  several  hours  of  training  in  the 
disclosure  requirements  of  Form  N-6. 
we  estimate  that  this  cost  will  be 
520,000  for  each  variable  life  insurance 
policy  that  is  currently  registered  on 
Form  S-6  and  is  actively  being  sold. 
Based  on  an  estimate  of  200  variable  life 
insurance  policies  that  are  currently 
registered  on  Form  S-6.  we  estimate 
these  one-time  costs  attributable  to  the 
adoption  of  Form  N-6  at  54,000.000 
(200x520.000). 

Further,  because  Form  N-6  will 
require  an  insurer  issuing  a  variable  life 
insurance  policy  to  deliver  an  SAI  to 
investors  upon  request,  and  to  maintain 
a  toll-free  telephone  number  for 
investors  to  use  in  requesting  the  SAI, 
some  insurers  may  need  to  incur  both 
fixed  and  variable  costs  in  setting  up 
and  maintaining  a  system  for  processing 
these  requests.'"''  However,  because 
only  a  small  percentage  of  investors  are 
expected  to  request  an  SAI.  these  costs 
may  be  limited.  In  addition,  because 
Form  N-6  will  allow  financial 
statements  to  be  included  in  the  SAI 
rather  than  the  prospectus,  insurers  may 
realize  savings  on  fixed  costs  associated 
with  typesetting  the  prospectus, 
regardless  of  the  numbers  of  investors 
who  request  an  S.'M. 

In  addition  to  costs  imposed  by  the 
adoption  of  Form  N-6.  the  amendments 
the  Commission  is  adopting  to  Form  N- 
1 A  will  impose  certain  costs  on  funds 
registered  on  Form  N-1  A  that  offer  their 
shares  exclusively  as  investment 
options  for  variable  annuity  contracts 
and  variable  life  insurance  policies  The 
Commission  estimates  that  163  post- 
effective  amendments  on  Form  N-1  A 
and  9  initial  registration  statements  on 
Form  N-lA  are  filed  annually  for  fund 
portfolios  that  offer  their  shares 
exclusively  as  investment  options  for 
variable  annuity  contracts  and  variable 
life  insurance  policies  and  hence  do  not 
include  a  fee  table  in  their 
prospectuses.^""  We  estimate  that  the 


105  Upper  Variable  Insurance  Products 
Performance  Analysis.  4th  Quarter  2001  Report. 
Vol.  I  at  1-1.  supra  note  4;  Geraldine  Murtagh. 
Variable  Life  Still  Cookin ',  3rd  Quarter  Sales  Surged 


29%.  National  Underwriter  Life  &  Health/Financial 
Services  Edition,  )an.  15,  2001.  at  26  (discussing 
industry-  survey  estimating  that  new  vanable  life 
insurance  premiums  equaled  $5.18  billion  for  the 
first  9  months  of  2000). 


"»!tem  1(b)(1)  of  Form  N-«. 

lo"  These  estimates  are  based  on  the 
Commission's  analysis  of  data  from  its  EDGAR 
system  on  the  number  of  initial  registration 
statements  and  post-effective  amendments  filed  on 
Form  N-1  A  in  2000  by  funds  offering  shares 
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hour  burden  of  adding  fee  table 
disclosure  to  these  registration 
statements  will  be  minimal,  because  the 
fund  portfolios  must  already  compile 
and  provide  fee  table  information  for 
issuers  of  variable  insurance  contracts 
that  include  these  portfolios  as 
investment  options,  and  hence  provide 
information  about  their  fees  and 
expenses  in  the  contract  prospectuses. 

Therefore,  we  estimate  that  the 
average  hour  burden  per  Form  N-lA 
registration  statement  for  adding  this  fee 
information  will  be  2  hours,  for  either 
an  initial  registration  statement  or  a 
post-effective  amendment.  Based  on  an 
estimated  number  of  10  portfolios  per 
registration  statement  for  a  fund  offering 
its  shares  exclusively  as  investment 
options  for  variable  annuity  contracts 
and  variable  life  insurance  policies,  the 
average  hour  burden  per  portfolio  for 
adding  this  disclosure  will  be  0.2 
hours.'""  We  therefore  estimate  the 
annual  industry  cost  of  the  amendments 
to  Form  N-1 A  to  be  344  hours,  or 
$28,896.'"" 

D.  Conclusion 

Based  on  information  provided  in  the 
comment  letters  and  its  own  analysis, 
the  Commission  believes  that  the 
adoption  of  Form  N-6  will  permit 
separate  accounts  issuing  variable  life 
insurance  policies  to  register  under  the 
Investment  Company  Act  and  to  offer 
their  securities  under  the  Securities  Act 
more  efficiently,  and  that,  in  the  long 
term,  the  benefits  of  the  new  form 
justify  the  associated  costs. 

rV.  Paperwork  Reduction  Act 

A.  Adoption  of  Form  N-6 

As  explained  in  the  Proposing 
Release,  certain  provisions  of  Form  N- 
6  contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3501  et  seq.].  We  published  a 
notice  soliciting  comments  on  the 
collection  of  information  requirements 
in  the  Proposing  Release  and  submitted 
these  requirements  to  the  Office  of 
Management  and  Budget  C'OMB")  for 


exclusively  to  one  or  more  separate  accounts.  The 
numbers  of  initial  registration  «tatements  and  post- 
effective  amendments  filed  on  Form  N-IA  by  these 
funds  have  been  consistent  in  recent  years. 

'""The  Commission  has  previouslv  estimated  that 
1.575  funds  registered  on  Form  N-1.^  are 
underlying  portfolios  for  variable  insurance 
contracts  See  After-Tax  Returns  .Adopting  Release. 
supra  note  IH.  66  FR  at  9012  The  e.stimate  often 
portfolios  per  registration  statement  is  based  on  the 
number  of  portfolios  currently  registered  (1.575) 
divided  by  the  number  of  registrants  filing  post- 
effective  amendments  11631. 

'"''This  cost  estimate  was  calculated  by 
multiplving  the  annual  hour  burden  (344)  by  the 
weighted  average  hourly  wage  (S841. 


review  in  accordance  with  44  U.S.C. 
3507(d]  and  5  CFR  1320.11.  The 
Commission  did  not  receive  any 
comments  on  the  Paperwork  Reduction 
Act  portion  of  the  Proposing  Release. 

As  described  above.  Form  N-6  will  be 
used  bv  insurance  company  separate 
accounts  that  are  registered  as  unit 
investment  trusts  and  that  offer  variable 
life  insurance  policies.  Form  N-6  will 
provide  these  variable  life  insurance 
separate  accounts  a  single,  integrated 
form  for  Investment  Company  Act  and 
Securities  Act  registration.  For  these 
separate  accounts,  if  will  replace  Form 
N-8B-2.  currently  used  by  separate 
accounts  to  register  as  unit  investment 
trusts  under  the  Investment  Company 
Act.  and  Form  S-6,  currently  used  by 
separate  accounts  to  offer  their 
securities  under  the  Securities  Act.  A 
registration  statement  on  Form  N-6  will 
consist  of  a  simplified  prospectus  that  is 
designed  to  include  items  that  are 
specifically  addressed  to  variable  life 
insurance  products,  a  statement  of 
additional  information  that  contains 
more  extensive  information  that 
investors  could  obtain  upon  request, 
and  other  information  not  included  in 
the  prospectus  or  the  SAI. 

Tne  information  required  by  Form  N- 
6  is  primarily  for  the  use  and  benefit  of 
investors.  The  Form  N-6  prospectus 
will  contain  essential  information  to 
assist  an  investor  in  making  an 
investment  decision,  such  as  a 
description  of  contractual  provisions 
relating  to  premiums,  death  benefits, 
cash  values,  loans,  and  surrenders  and 
withdrawals.  The  prospectus  will  also 
include  a  uniform,  tabular  presentation 
of  fees  and  charges,  which  will  improve 
disclosure  and  enhance  the 
comparability  of  charges  among 
policies.  Information  requirements  in 
the  current  registration  forms  that  are 
not  relevant  to  variable  life  insurance 
will  be  eliminated  from  the  Form  N-6 
prospectus.  The  information  required  to 
be  filed  with  the  Commission  pursuant 
to  the  information  collection  will  also 
permit  the  verification  of  compliance 
with  securities  law  requirements  and 
will  assure  the  public  availability  and 
dissemination  of  the  information. 

In  the  Proposing  Release,  the 
Commission  estimated  the  burden  hours 
that  would  be  necessary  for  the 
collection  of  information  requirements 
under  the  proposed  Form  N-6.  We  have, 
however,  revised  certain  estimates 
contained  in  the  Proposing  Release 
based  on  an  analysis  of  the  data 
contained  in  the  Commission's  EDGAR 
system  with  respect  to  the  number  of 
initial  registration  statements  and  post- 
effective  amendments  filed  on  Forms  S- 
6  and  N-8B-2  by  separate  accounts 


offering  variable  life  insurance  in  the 
years  2000  and  2001. 

The  Commission  estimates  that  there 
are  approximately  200  variable  life 
insurance  policies  issued  by  separate 
accounts  registered  as  unit  investment 
trusts.  The  Commission  estimates  that 
these  separate  accounts  will  file  as 
many  as  59  initial  registration 
statements  and  500  post-effective 
amendments  on  proposed  Form  N-6 
annually."" 

In  the  Proposing  Release,  the 
Commission  estimated  that  the  hour 
burden  for  preparing  and  filing  an 
initial  registration  statement  on 
proposed  Form  N-6  is  800  hours.'"  We 
received  no  comments  on  this  estimate, 
and  therefore  we  continue  to  estimate 
that  the  hour  burden  for  an  initial  filing 
on  Form  N-6  is  800  hours.  Thus,  the 
annual  hour  burden  for  preparing  and 
filing  initial  registration  statements  on 
Form  N-6  would  be  47,200  hours  (59  x 
800  hours).  We  estimate  that  the  hour 
burden  for  preparing  and  filing  a  post- 
effective  amendment  on  proposed  Form 
N-6  for  purposes  of  an  annual  update  is 
100  hours,  while  additional  post- 
effective  amendments  would  require  10 
hours.  Thus,  the  total  annual  hour 


' '"  In  the  Form  N-6  Proposing  Release,  the 
Commission  estimated  that  there  would  be  as  many 
as  50  initial  registration  statements  and  200  post- 
effective  amendments  that  would  be  filed  annually 
on  proposed  Form  N-*.  This  estimate  was  based  on 
the  fact  that  there  were  approximately  200  separate 
accounts  issuing  variable  life  insurance  policies 
registered  with  the  Commission,  and  that  each 
separate  account  must  file  at  least  on  post-effective 
amendment  per  year  to  update  its  financial 
statements  The  Commission  estimates,  based  on  its 
analysis  of  data  from  the  EDCAR  filing  system  for 
2000  and  2001 .  that  there  are  approximately  200 
variable  life  insurance  policies  currently  registered 
with  the  Commission  filing  annual  post-effective 
amendment  updates.  In  addition  to  filing  at  least 
one  post-effective  amendment  annually  to  update 
their  financial  statements,  the  Commission 
estimates,  based  on  EDGAR  filing  data,  that  these 
variable  life  insurance  policies  also  file  300 
additional  post-effective  amendments  annually  on 
Form  .S-6.  These  300  other  post-effective 
amendments  are  generally  filed  pursuant  to 
Securities  .Act  rule  485(bj  to  make  non-material 
changes  to  the  registration  statement,  and  are 
generally  more  limited  and  much  simpler  to 
prepare  than  post-effective  amendments  filed  as 
annual  updates.  Accordingly,  we  estimate  the  hour 
burden  for  each  of  these  additional  post-effective 
amendments  to  be  10  hours.  We  estimate  that  the 
number  of  post-effective  amendments  filed  on  Form 
N-6  as  annual  updates,  and  the  number  of  post- 
effective  amendments  filed  on  Form  N-6  for  other 
purposes,  will  be  the  same  as  the  numbers  of  such 
post-effective  amendments  currentlv  filed  on  Form 
S-6. 

' ' '  The  hour  burden  of  800  hours  for  Form  N-6 
is  based  on  the  hour  burden  estimate  for  similar 
investment  company  registration  forms,  in 
particular  Form  N-1  A.  which  are  of  similar  length 
and  complexitv.  See  Investment  Company  Act 
Release  No.  24082  (Oct.  14.  1999)  (64  FR  59826. 
59854  nn.  293-294  (Nov.  3  1999)1  (estimating  PRA 
hour  burden  per  portfolio  at  800  hours  for  an  initial 
filing  on  Form  N-1  A.  and  100  hours  for  a  post- 
effective  amendment  on  Form  N-1  A). 
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burden  for  preparing  and  filing  post- 
effective  amendments  on  Form  N-6 
would  be  23,000  hours  ((200  x  100 
hours)  +  (300  X  10  hours)).  The  total 
annual  hour  burden  for  proposed  Form 
N-6.  therefore,  is  estimated  to  be  70,200 
hours  (47,200  hours  +  23.000  hours). 

The  Commission  estimates  that  the 
cost  burden  for  preparing  and  filing  an 
initial  registration  statement  on 
proposed  Form  N-6  is  520,000.  This 
cost  burden  includes  all  costs  associated 
with  filing  on  Form  N-6  other  than 
wages,  salaries,  and  fees  paid  for  the 
hour  burden.  These  costs  may  include, 
for  example,  the  cost  of  preparing  a 
filing  for  the  EDGAR  system 
("EDGARization").  typesetting  of  the 
prospectus  (which  is  typically  done 
before  the  prospectus  is  filed  on 
EDGAR),  and  the  cost  of  outside  counsel 
and  independent  auditors  in  connection 
with  filing  on  Form  N-6.  Thus,  the 
annual  cost  burden  for  preparing  and 
filing  initial  registration  statements 
would  be  51,180,000  (59  x  520,000).  The 
Commission  estimates  that  the  cost 
burden  for  preparing  and  filing  a  post- 
effective  amendment  on  proposed  Form 
N-6  for  purposes  of  an  annual  update  is 
57,500,  while  the  cost  of  preparing  and 
filing  an  additional  post-effective 
amendment  is  52,000.  Thus,  the  total 
annual  cost  burden  for  preparing  and 
filing  post-effective  amendments  on 
Form  N-6  would  be  52.100.000  ((200  x 
57,500)  +  (300  X  52.000)).  The  total 
annual  cost  burden  for  proposed  Form 
N-6.  therefore,  is  estimated  to  be 
53,280,000  (52,100,000  +  51,180,000). 

0MB  approved  the  collection 
requirements  contained  in  Form  N-6 
(0MB  Control  No.  3235-0503).  The  title 
for  the  collection  of  information  is 
"Form  N-6  Under  the  Investment 
Company  Act  of  1940  and  the  Securities 
Act  of  1933,  Registration  Statement  of 
Variable  Life  Insurance  Separate 
Accounts  Registered  as  Unit  Investment 
Trusts."  The  information  collection 
requirements  imposed  by  Form  N-6  are 
mandatory.  Responses  to  the  collection 
of  information  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

B.  Amendment  to  Form  N-lA 

Form  N-lA,  the  registration  form  for 
open-end  management  investment 
companies,  contains  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  3501  et  seq.].  and 
the  Commission  is  submitting  the 
proposed  collections  of  information  to 
the  Office  of  Management  and  Budget 


for  review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320,11.  The  title  for 
the  collection  of  information  is  "Form 
N-1 A  under  the  Investment  Company 
Act  of  1940  and  Securities  Act  of  1933. 
Registration  Statement  of  Open-End 
Management  Investment  Companies." 
The  information  collection  requirements 
imposed  by  Form  N-1  A  are  mandatory. 
Responses  to  the  collection  of 
information  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Form  N-lA  (0MB  Control  No.  3235- 
0307)  was  adopted  pursuant  to  section 
8(a)  of  the  Investment  Company  Act  [15 
U.S.C.  80a-8]  and  section  5  of  the 
Securities  Act  [15  U.S.C.  77e].  The 
purpose  of  Form  N-1  A  is  to  meet  the 
registration  and  disclosure  requirements 
of  the  Securities  Act  and  Investment 
Company  Act  and  to  enable  open-end 
management  investment  companies  to 
provide  investors  with  information 
necessary  to  evaluate  an  investment  in 
an  investment  company. 

The  Commission  is  amending  Form 
N-1  A  by  eliminating  the  current 
exclusion  from  the  fee  table  requirement 
of  Form  N-1  A  for  funds  that  offer  their 
shares  exclusively  as  investment 
options  for  variable  annuity  contracts 
and  variable  life  insurance  policies,  and 
requiring  that  these  funds  include  a  fee 
table  in  their  prospectuses.  This 
amendment  is  being  adopted  because 
the  fee  table  in  the  Form  N-6  prospectus 
will  require  variable  life  registrants  to 
disclose  the  range  of  expenses  for  all 
Portfolio  Companies  offered  through  a 
variable  life  insurance  policy,  rather 
than  separately  stating  the  fees  and 
charges  of  each  Portfolio  Company.  In 
addition,  the  Commission  is  proposing 
amendments  to  conform  the  treatment 
of  fund  expenses  in  the  fee  table  of 
Form  N-4,  the  registration  form  for 
variable  annuity  contracts,  to  that  in 
Form  N-6.' '-  The  amendment  to  Form 
N-1  A  will  ensure  that  investors 
continue  to  have  access  to  complete 
information  about  Portfolio  Company 
fees  and  expenses. 

The  Commission  estimates  that  163 
post-effective  amendments  on  Form  N- 
lA  and  9  initial  registration  statements 
on  Form  N-1  A  are  filed  annually  for 
fund  portfolios  that  offer  their  shares 
exclusively  as  investment  options  for 
variable  annuity  contracts  and  variable 
life  insurance  policies  and  hence  do  not 
include  a  fee  table  in  their 


prospectuses."^  We  estimate  that  the 
hour  burden  of  adding  fee  table 
disclosure  to  these  registration 
statements  will  be  minimal,  because  the 
fund  portfolios  must  already  compile 
and  provide  fee  table  information  for 
issuers  of  variable  annuity  contracts  and 
variable  life  insurance  policies  that 
include  these  portfolios  as  investment 
options,  and  hence  provide  information 
about  their  fees  and  expenses  in  the 
contract  prospectuses.  Therefore,  we 
estimate  that  the  average  hour  burden 
per  registration  statement  for  adding 
this  fee  information  will  be  2  hours,  for 
either  an  initial  registration  statement  or 
a  post-effective  amendment  Based  on 
an  estimated  number  of  10  portfolios 
per  registration  statement  for  a  fund 
offering  shares  exclusively  to  separate 
accounts,  the  average  hour  burden  per 
porttolio  for  addmg  this  disclosure  will 
be  0.2  hours.  "•*  Thus,  we  estimate  that 
the  amendment  to  Form  N-lA  will  add 
344  hours  ((163  post-effective 
amendments  +  9  initial  registration 
statements)  x  2  hours)  to  the  previous 
Form  N-lA  annual  burden  of  1,145.843 
hours,  resulting  in  a  new  total  Form  N- 
lA  annual  hour  burden  of  1,146.187 
hours. 

We  request  your  comments  on  the 
accuracy  of  our  estimate  of  the  burden 
of  the  amendment  to  Form  N-1  A. 
Pursuant  to  44  U.S.C.  3506(c)(2)(B).  the 
Commission  solicits  comments  to:  (i) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  burden  of  the  proposed  collection  of 
information;  (iii)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 


'-'  See  Form  N-4  Proposing  Release,  suprv  note 


' ' '  These  estimates  are  based  on  the 
Commission's  analysis  of  data  from  its  EDGAR 
system  on  the  number  of  initial  registration 
statements  and  post-effettive  amendments  filed  on 
Form  N-1  A  in  2000  by  funds  offering  shares 
exclusively  to  one  or  more  separate  acrounls.  The 
number  of  initial  registration  statements  and  post- 
effective  amendments  filed  on  Form  N-IA  by  these 
funds  have  been  consistent  in  recent  years. 

I'^The  Commission  has  previously  estimated  that 
1.575  funds  registered  on  Form  N-1  A  are 
underlving  portfolios  for  variable  insurance 
contracts.  .See  After-Tax  Returns  Adopting  Release. 
supra  note  16,  66  FR  at  9012.  The  estimate  often 
portfolios  per  registration  statement  is  based  on  the 
number  of  portfolios  currently  registered  11.575) 
divided  by  the  number  of  registrants  filing  post- 
effective  amendments  (163). 
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techniques  or  other  forms  of  information 

technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
and  should  send  a  copy  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-9-98.  Request 
for  materials  submitted  to  OMB  by  the 
Commission  with  regard  to  this 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  S7-9-98,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549,  Attention: 
Records  Management.  Office  of  Filings 
and  Information  Services.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  vrithin  30  days 
after  publication  of  this  release. 

V.  Effects  on  EfBciency,  Competition, 
and  Capital  Formation 

Section  2(c}  of  the  Investment 
Company  Act,  section  2(b)  of  the 
Securities  Act,  and  section  3(f)  of  the 
Securities  Exchange  Act  of  1934  require 
the  Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
consistent  with  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  '^^  The  Commission 
has  considered  these  factors. 

The  adoption  and  implementation  of 
Form  N-6,  and  the  related  amendment 
to  Form  N-lA,  will  improve  efficiency 
and  competition  among  issuers  of 
variable  life  insurance  policies.  Unlike 
Forms  N-8B-2  and  S-6  that  currently 
are  used  by  variable  life  insurance 
issuers.  Form  N-6  is  specifically 
tailored  to  variable  life  insurance.  The 
requirements  of  the  form  focus  on 
information  that  is  essential  to  a 
decision  to  invest  in  a  particular 
variable  life  insurance  policy,  and  the 
form  is  intended  to  enhance  the 
comparability  of  information  about 
variable  life  insurance  policies.  For 
example.  Form  N-6  will  require  variable 
life  insurance  registrants  to  provide  a 
uniform,  tabular  presentation  of  fees 


and  charges  assessed  by  a  variable  life 
insurance  policy.  The  enhanced 
disclosure  of  this  essential  information 
about  charges  and  other  features  of  a 
variable  life  insurance  policy  will 
enable  investors  to  become  more 
informed  about  the  different  aspects  of 
variable  life  insurance  policies,  and 
therefore  will  promote  more  efficient 
allocation  of  investors'  assets,  both 
among  different  variable  life  insurance 
policies  and  vis-a-vis  other,  competing 
types  of  financial  products.  In  addition, 
the  enhanced  disclosure  required  by 
Form  N-6  will  promote  competition 
among  issuers  of  variable  life  insurance 
policies  as  they  seek  to  attract  these 
more  knowledgeable  investors.  While 
investors  will  be  better  equipped  to 
make  investment  decisions  following 
the  adoption  of  Form  N-6,  it  is  unclear 
whether  Form  N-6  will  affect  capital 
formation. 

VI.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)l  the  Chairman  of  the  Commission 
has  certified  that  proposed  Form  N-6 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  initial  certification  was 
attached  to  the  Proposing  Release  as 
Appendix  A.  We  requested  comments 
on  the  certification,  but  received  none. 
Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)l.  the  Chairman  of  the 
Commission  also  has  certified  that  the 
amendment  to  Form  N-lA  adopted  as 
part  of  this  Adopting  Release  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Few,  if  any,  small  entities  would  be 
affected  by  the  amendment  to  Form  N- 
lA,  and  the  amendment  to  Form  N-lA 
would  not  have  a  significant  economic 
impact.  The  Chairman's  certification, 
including  the  reasons  therefor,  is 
attached  to  this  release  as  Appendix  A. 


Vn.  Statutory  Authority 

The  Commission  is  amending  its-rules 
and  forms,  and  adding  Form  N-6, 
pursuant  to  sections  5,  7,  8,  10,  and 
19(a)  of  the  Securities  Act  [15  U.S.C. 
77e.  77g.  77h,  77j,  and  77s(a)]  and 
sections  8,  22,  24,  26,  30,  and  38  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8,  80a-22.  80a-24.  80a-26,  80a-29, 
and  80a-37l.  The  authority  citations  for 
the  amendments  to  the  rules  and  forms 
precede  the  text  of  the  amendments. 


"5  15  U.S.C.  77b(b).  78c(f).  and  80a-2(c). 


Text  of  Rule  Amendments  and  Forms 
List  of  Subjects 

1 7  CFR  Parts  230,  270.  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities, 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amends 
Chapter  II,  Title  17  of  the  Code  of 
Federal  Regulations  as  follows. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f. 
77g,  77h,  77j,  77r,  77sss,  77z-3,  78c,  78d,  78/, 
78m.  78n,  78o,  78t.  78w,  78//(d),  78mm,  79t, 
80a-8,  80a-24.  80a-28,  80a-29.  80a-30.  and 
80a-37,  unless  otherwise  noted. 
***** 

2.  Revise  §  230.134b  to  read  as 
follows: 

§  230.1 34b    Statements  of  additional 
information. 

For  the  purpose  only  of  Section  5(b) 
of  the  Act  (15  U.S.C.  77e(b)),  the  term 
"prospectus"  as  defined  in  Section 
2(a)(10)  of  the  Act  (15  U.S.C.  77b{a)(10)) 
does  not  include  a  Statement  of 
Additional  Information  filed  as  part  of 
a  registration  statement  on  Form  N-lA 
(§  239.15A  and  §  274. IIA  of  this 
chapter).  Form  N-2  (§239.14  and 
§  274.11a-l  of  this  chapter),  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter).  Form  N-4  (§  239.17b  and 
§  274.11c  of  this  chapter),  or  Form  N-6 
(§  239.17c  and  §274.1ld  of  this  chapter) 
transmitted  prior  to  the  effective  date  of 
the  registration  statement  if  it  is 
accompanied  or  preceded  by  a 
preliminary  prospectus  meeting  the 
requirements  of  §  230.430. 

3.  Amend  §  230.430  to  revise  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  230.430    Prospectus  for  use  prior  to 
effective  date. 

***** 

(b)  A  form  of  prospectus  filed  as  part 
of  a  registration  statement  on  Form  N- 
lA  (§  239.15A  and  §  274. IIA  of  this 
chapter),  Form  N-2  (§239.14  and 
§  274.11a-l  of  this  chapter).  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter).  Form  N-4  (§  239.17b  and 
§  274.11c  of  this  chapter),  or  Form  N-6 
(§  239.17c  and  §274. lid  of  this  chapter) 
shall  be  deemed  to  meet  the 
requirements  of  Section  10  of  the  Act 
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(15  U.S.C.  77]]  for  the  purpose  of 
Section  5(b)(1)  thereof  (15  U.S.C, 
77e(b)(l))  prior  to  the  effective  date  of 
the  registration  statement,  provided 
that: 
***** 

4.  Amend  §  230.430A  to  revise 
paragraph  (e)  before  the  Note  to  read  as 
follows: 

§  230.430A    Prospectus  in  a  registration 
statement  at  the  time  of  effectiveness. 

***** 

(e)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA 
(§  239.15A  and  §  274. llA  of  this 
chapter).  Form  N-2  (§239.14  and 
§274,lla-l  of  this  chapter).  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter),  Form  N-4  (§239.1 7b  and 
§  274.11c  of  this  chapter),  or  Form  N-6 
(§  239,17c  and  §  274, lid  of  this 
chapter),  the  references  to  "form  of 
prospectus"  in  paragraphs  (a)  and  (b)  of 
this  section  and  the  accompanying  Note 
shall  be  deemed  also  to  refer  to  the  form 
of  Statement  of  Additional  Information 
filed  as  part  of  such  a  registration 
statement, 
***** 

5.  Amend  §  230,495  to  revise 
paragraphs  (a),  (c),  and  (d)  to  read  as 
follows: 

§  230.495    Preparation  of  registration 
statement. 

(a)  A  registration  statement  on  Form 
N-1 A  (§  239.15A  and  §  274.11A  of  this 
chapter).  Form  N-2  (§  239.14  and 
§274.11a-l  of  this  chapter).  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter),  Form  N-4  (§  239.17b  and 
§  274.11c  of  this  chapter),  or  Form  N-6 
(§  239.17c  and  §274. lid  of  this 
chapter),  shall  consist  of  the  facing  sheet 
of  the  applicable  form;  a  prospectus 
containing  the  information  called  for  by 
such  form;  the  information,  list  of 
exhibits,  undertakings  and  signatiues 
required  to  be  set  forth  in  such  form; 
financial  statements  and  schedules: 
exhibits;  and  other  information  or 
documents  filed  as  part  of  the 
registration  statement;  and  all 
documents  or  information  incorporated 
by  reference  in  the  foregoing  (whether 
or  not  required  to  be  filed). 
***** 

(c)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA 
(§  239.15A  and  §  274.11  A  of  this 
chapter).  Form  N-2  (§  239.14  and 
§274.11a-l  of  this  chapter),  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter).  Form  N-4  (§  239.17b  and 
§274, lie  of  this  chapter) ,  or  Form  N-6 
(§  239.17c  and  §  274. lid  of  this 
chapter).  Parts  A  and  B  shall  contain  the 


information  called  for  by  each  of  the 
items  of  the  applicable  Part,  except  that 
unless  otherwise  specified,  no  reference 
need  be  made  to  inapplicable  items,  and 
negative  answers  to  any  item  may  be 
omitted.  Copies  of  Parts  A  and  B  may 
be  filed  as  part  of  the  registration 
statement  in  lieu  of  furnishing  the 
information  in  item-and-answer  form. 
Wherever  such  copies  are  filed  in  lieu 
of  information  in  item-and-answer  form, 
the  text  of  the  items  of  the  form  is  to  be 
omitted  from  the  registration  statement, 
as  well  as  from  Parts  A  and  B,  except 
to  the  extent  provided  in  paragraph  (d) 
of  the  section, 

(d)  In  the  case  of  a  registration 
statement  filed  on  Form  N-1  A 
(§  239,15A  and  §  274.1 1 A  of  this 
chapter).  Form  N-2  (§  239.14  and 
§  274,1  la-1  ofthis  chapter).  Form  N-3 
(§239. 17aand  §274. llbof  this 
chapter),  Form  N^  (§  239.17b  and 
§  274.1  Ic  of  this  chapter),  or  Form  N-6 
(§  239.17c  and  §  274. lid  ofthis 
chapter),  where  any  item  of  those  forms 
calls  for  information  not  required  to  be 
included  in  Parts  A  and  B  (generally 
Part  C  of  such  form),  the  text  of  such 
items,  including  the  numbers  and 
captions  thereof,  together  with  the 
answers  thereto,  shall  be  filed  with  Parts 
A  or  B  under  cover  of  the  facing  sheet 
of  the  form  as  part  of  the  registration 
statement.  However,  the  text  of  such 
items  may  be  omitted,  provided  the 
answers  are  so  prepared  as  to  indicate 
the  coverage  of  the  item  without  the 
necessity  of  reference  to  the  text  of  the 
item.  If  any  such  item  is  inapplicable,  or 
the  answer  thereto  is  in  the  negative,  a 
statement  to  that  effect  shall  be  made. 
Any  financial  statements  not  required  to 
be  included  in  Parts  A  and  B  shall  also 
be  filed  as  part  of  the  registration 
statement  proper,  unless  incorporated 
by  reference  pursuant  to  §  230,411, 
***** 

6.  Revise  §  230,496  to  read  as  follows: 

§  230.496    Contents  of  prospectus  and 
statement  of  additional  information  used 
after  nine  months. 

In  the  case  of  a  registration  statement 
filed  on  Form  N-1  A  (§239.15A  and 
§274.11  A  ofthis  chapter),  Form  N-2 
(§239.14  and  §274,1  la-1  ofthis 
chapter).  Form  N-3  (§  239.17a  and 
§  274.11b  ofthis  chapter),  Form  N-4 
(§  239,17b  and  §  274,11c  of  this 
chapter),  or  Form  N-6  (§  239,17c  and 
§274,1  Id  ofthis  chapter),  there  may  be 
omitted  from  any  prospectus  or 
Statement  of  Additional  Information 
used  more  than  9  months  after  the 
effective  date  of  the  registration 
statement  any  information  previously 
required  to  be  contained  in  the 
prospectus  or  the  Statement  of 


Additional  Information  insofar  as  later 
information  covering  the  same  subjects, 
including  the  latest  available  certified 
financial  statements,  as  of  a  date  not 
more  than  16  months  prior  to  the  use  of 
the  prospectus  or  the  Statement  of 
Additional  Information  is  contained 
therein. 

7.  Amend  §  230.497  to  revise 
paragraphs  (c)  and  (e)  to  read  as  follows: 

§230.497    Filing  of  investment  company 
prospectuses — numtwr  of  copies. 

***** 

(c)  For  investment  companies  filing 
on  Form  N-1  A  (§  239.1 5A  and 
§274.11A  ofthis  chapter).  Form  N-2 
(§239.14  and  §274.11a-l  ofthis 
chapter),  Form  N-3  (§  239.17a  and 
§274.1lb  ofthis  chapter).  Form  N-4 
(§239.17band  §  274.11c  of  this 
chapter),  or  Form  N-6  (§  239.17c  and 
§274. lid  ofthis  chapter),  within  five 
days  after  the  effective  date  of  a 
registration  statement  or  the 
commencement  of  a  public  offering  after 
the  effective  date  of  a  registration 
statement,  whichever  occurs  later,  ten 
copies  of  each  form  of  prospectus  and 
form  of  Statement  of  Additional 
Information  used  after  the  effective  date 
in  connection  with  such  offering  shall 
be  filed  with  the  Commission  in  the 
exact  form  in  which  it  was  used. 
***** 

(e)  For  investment  companies  filing 
on  Form  N-1  A  (§239.15A  and 
§274,11A  ofthis  chapter),  Form  N-2 
(§239  14  and  §274.11a-l  ofthis 
chapter).  Form  N-3  (§239  17a  and 
§274.11b  ofthis  chapter).  Form  N-4 
(§  239.17b  and  §  274.11c  ofthis 
chapter),  or  Form  N-6  (§  239.17c  and 
§274.1  Id  ofthis  chapter),  after  the 
effective  date  of  a  registration  statement, 
no  prospectus  that  purports  to  comply 
with  Section  10  of  the  Act  (15  U.S.C.' 
77j)  or  Statement  of  Additional 
Information  that  varies  from  any  form  of 
prospectus  or  form  of  Statement  of 
Additional  Information  filed  pursuant  to 
paragraph  (c)  ofthis  section  shall  be 
used  until  five  copies  thereof  have  been 
filed  with,  or  mailed  for  filing  to  the 
Commission. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

8.  The  general  authority  citation  for 
Part  239  is  revised  to  read  as  follows; 

.Authority:  15  U.SC.  77f.  77g,  77h.  77j,  77s, 
77z-2,  77SSS,  78c,  78/,  78m,  78n,  78o(d). 
78U-5.  78w(a),  78//(d),  79e,  79f.  79g,  79i,  79/, 
79m.  79n.  79q.  79t.  80a-8.  80a-24.  80a-26, 
80a-29.  80a-,10.  and  80a-37,  unless 
otherwise  noted. 
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9.  Add  §  239.17c  to  read  as  follows: 

§  239.1 7c    Form  N-6,  registration  statement 
for  separate  accounts  organized  as  unit 
investment  trusts  that  offer  variabie  life 
insurance  policies. 

Form  N-6  shall  be  used  for 
registration  under  the  Securities  Act  of 
1933  of  securities  of  separate  accounts 
that  offer  variable  life  insiu'ance  policies 
and  that  register  under  the  Investment 
Company  Act  of  1940  as  unit 
investment  trusts.  This  form  is  also  to  be 
used  for  the  registration  statement  of 
such  separate  accounts  pursuant  to 
section  8(b)  of  the  Investment  Company 
Act  of  1940  (§  274. lid  of  this  chapter]. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

10.  The  authority  citation  for  part  270 
is  amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C.  80a-l,  et  seq..  80a- 
34(d),  80a-37,  80a-39,  unless  otherwise 
noted; 


Section  270.8b-ll  is  also  issued 
under  15  U.S.C.  77s.  80a-8.  and  80a-37. 


11.  The  authority  citation  following 
§  270.8b-ll  is  removed. 

12.  Amend  §  270.8b-l  1  to  revise 
paragraph  (b)  to  read  as  follows: 

§  270.8b-1 1    Number  of  copies;  signatures; 
binding. 

***** 

(b)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA 
(§  239.15A  and  §  274. IIA  of  this 
chapter).  Form  N-2  (§  239.14  and 
§274.11a-l  of  this  chapter),  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter).  Form  N^  (§  239.17b  and 
§  274.11c  of  this  chapter),  or  Form  N-6 
(§  239.17c  and  §  274. lid  of  this 
chapter),  three  complete  copies  of  each 
part  of  the  registration  statement 
(including,  if  applicable,  exhibits  and 
all  other  papers  and  documents  filed  as 
part  of  Part  C  of  the  registration 
statement)  shall  be  filed  with  the 
Commission. 


13.  Amend  §  270.8b-12  to  revise 
paragraph  (b)  to  read  as  follows: 

§  270.8b-1 2    Requirements  as  to  paper, 
printing  and  language. 

***** 

(b)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA 
(§239.15Aand§274.1lAofthis 
chapter).  Form  N-2  (§  239.14  and 
§  274.11a-l  of  this  chapter),  Form  N-3 
(§  239.17a  and  §  274.11b  of  this 
chapter).  Form  N^  (§  239.17b  and 
§  274.11c  of  this  chapter),  or  Form  N-6 
(§  239.17c  and  §  274. lid  of  this 
chapter).  Part  C  of  the  registration 
statement  shall  be  filed  on  good  quality, 
unglazed,  white  paper,  no  larger  than 
8'  :i  X  11  inches  in  size,  insofar  as 
practicable.  The  prospectus  and,  if 
applicable,  the  Statement  of  Additional 
Information,  however,  may  be  filed  on 
smaller-sized  paper  provided  that  the 
size  of  paper  used  in  each  document  is 
uniform. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

14.  The  authority  citation  for  Part  274 
is  revised  to  read  as  follows: 

Authority:  1.5  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c(b),  78/,  78m,  78n.  78o(d),  80a-8,  80a-24, 
80a-26,  and  80a-29,  unless  otherwise  noted. 

15.  Form  N-lA,  Item  3  (referenced  in 
§§239.15A  and  274. llA)  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

Note:  The  text  of  Form  N-1 A  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-lA 


Item  3.  RisltyReturn  Summary:  Fee  Table 

Include  the  following  information,  in  plain 
English  under  rule  421(d)  under  the 
Securities  Act.  after  Item  2: 
***** 

16.  Add  §  274. lid  to  read  as  follows: 

§  274. 1 1  d    Form  N-€,  registration 
statement  of  separate  accounts  organized 
as  unit  investment  trusts  tttat  offer  variable 
life  insurance  policies. 

Form  N-6  shall  be  used  as  the 
registration  statement  to  be  filed 


pursuant  to  section  8(b)  of  the 
Investment  Company  Act  of  1940  by 
separate  accounts  that  offer  variable  life 
insurance  policies  to  register  as  unit 
investment  trusts.  This  form  shall  also 
be  used  for  registration  under  the 
Seciu-ities  Act  of  1933  of  the  securities 
of  such  separate  accounts  (§  239.17c  of 
this  chapter). 

17.  Revise  §  274.12  to  read  as  follows: 

§  274.1 2    Form  N-6B-2,  registration 
statement  of  unit  investment  trusts  that  are 
currently  issuing  securities. 

This  form  shall  be  used  as  the 
registration  statement  to  be  filed, 
pursuant  to  section  8(b)  of  the 
Investment  Company  Act  of  1940,  by 
unit  investment  trusts  other  than 
separate  accounts  that  are  currently 
issuing  securities,  including  unit 
investment  trusts  that  are  issuers  of 
periodic  pajmaent  plan  certificates. 

18.  Revise  Form  N-8B-2  (referenced 
in  §  274.12),  General  Instruction  1,  to 
read  as  follows: 

Note:  The  text  of  Form  N-8B-2  does  not 
and  this  amendment  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-8B-2 

***** 
General  Instructions  for  Form  N-8B-2. 


1 .  Rule  as  to  Use  of  Form 

This  form  shall  be  used  as  the  form  for 
registration  statements  to  be  filed,  pursuant 
to  Section  8fb)  of  the  Investment  Company 
Act  of  1940,  by  unit  investment  tru.sts  other 
than  separate  accounts  that  are  currently 
issuing  securities,  including  unit  investment 
trusts  that  are  issuers  of  periodic  payment 
plan  certificates  and  unit  investment  trusts  of 
which  a  management  investment  company  is 
the  sponsor  or  depositor. 
***** 

19.  Add  Form  N-6  (referenced  in 
§  239.17c  and  §  274.1ld)  to  read  as 
follows: 

Note:  The  text  of  Form  N-6  will  not  appear 
in  the  Code  of  Federal  Regulations. 
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OMB  APPRON  Ai 


OMB  Number        3235-0503 
Expires  Jul>  31.:004 

Esiimaicd  average  burden 
hours  per  response         240  0 


1 


SECURITIES  AND  EXCHANGE  COMMISSION 
Washington,  D,C,    20549 

FORMN-6 

REGISTRATION  STATEMENT  UNDER  THE  SECURITIES  ACT  OF  1 933  [  ] 


Pre-Effective  Amendment  No. 


Post-Effective  Amendment  No. 


[] 
[] 


and/or 


REGISTRATION  STATEMENT  UNDER  THE  INVESTMENT  COMPANY 

ACT  OF  1940  [] 


Amendment  No. 


(Check  appropriate  box  or  boxes,) 


[] 


(Exact  Name  of  Registrant) 


(Name  of  Depositor) 


(Address  of  Depositor's  Principal  Executive  Offices)   (Zip  Code) 
Depositor's  Telephone  Number,  including  Area  Code 


(Name  and  Address  of  Agent  for  Service) 
Approximate  Date  of  Proposed  Public  Offering 


It  is  proposed  that  this  filing  will  become  effective  (check  appropriate  box) 

[  ]  immediately  upon  filing  pursuant  to  paragraph  (b) 
[  ]  on  (date)  pursuant  to  paragraph  (b) 
[  ]  60  days  after  filing  pursuant  to  paragraph  (a)(  1 ) 
[  ]  on  (date)  pursuant  to  paragraph  (aX  1 )  of  Rule  485 . 


BILUNG  CODE  8010-91 -C 
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If  appropriate,  check  the  following  box: 

□This  post-effective  amendment 
designates  a  new  effective  date  for  a 
previously  filed  post-effective  amendment, 

Omit  from  the  facing  sheet  reference  to  the 
other  Act  if  the  registration  statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Offering"  only  where 
securities  are  being  registered  under  the 
Securities  Act  of  1933. 

Form  N-6  is  to  be  used  by  separate 
accounts  that  are  unit  investment  trusts  that 
offer  variable  life  insurance  contracts  to 
register  under  the  Investment  Company  Act 
of  1940  and  to  offer  their  securities  under  the 
Securities  Act  of  1933.  The  Commission  has 
designed  Form  N-6  to  provide  investors  with 
information  that  will  assist  them  in  making 
a  decision  about  investing  in  a  variable  life 
insurance  contract.  The  Commission  also 
may  use  the  information  provided  in  Form 
N-6  in  its  regulatory,  disclosure  review, 
inspection,  and  policy-making  roles. 

A  Registrant  is  required  to  disclose  the 
information  specified  by  Form  N-6.  and  the 
Commission  will  make  this  information 
public.  A  Registrant  is  not  required  to 
respond  to  the  collection  of  information 
contained  in  Form  N-6  unless  the  Form 
displays  a  currently  valid  Office  of 
Management  and  Budget  ("0MB")  control 
number.  Please  direct  comments  concerning 
the  accuracy  of  the  information  collection 
burden  estimate  and  any  suggestions  for 
reducing  the  burden  to  Secretary.  Securities 
and  Exchange  Commission.  450  5th  Street. 
NW.  Washington,  DC  20549-0609.  The  QMS 
has  reviewed  this  collection  of  information 
under  the  clearance  requirements  of  44 
U.S.C.  3507. 

Contents  of  Form  N-6 
General  Instructions 

A.  Definitions 

B.  Filing  and  Use  of  Form  N-6 

C.  Preparation  of  the  Registration  Statement 

D.  Incorporation  by  Reference 

Part  A:  Information  Required  in  a 
Prospectus 

Item  1.  Front  and  Back  Cover  Pages 

Item  2.  Risk/Benefit  Summary:  Benefits  and 

Risks 
Item  3.  Risk/Benefit  Summary:  Fee  Table 
Item  4.  General  Description  of  Registrant, 

Depositor,  and  Portfolio  Companies 
Item  5.  Charges 

Item  6.  General  Description  of  Contracts 
Item  7.  Premiums 

Item  8.  Death  Benefits  and  Contract  Values 
Item  9.  Surrenders.  Partial  Surrenders,  and 

Partial  Withdrawals 
Item  10.  Loans 

Item  11.  Lapse  and  Reinstatement 
Item  12.  Taxes 
Item  13.  Legal  Proceedings 
Item  14.  Financial  Statements 

Part  B:  Information  Required  in  a  Statement 
of  Additional  Information 

Item  15.  Cover  Page  and  Table  of  Contents 
Item  16.  General  Information  and  History 
Item  17.  Services 
Item  18.  Premiums 


Item  19.  Additional  Information  About 
Operation  of  Contracts  and  Registrant 

Item  20.  Underwriters 

Item  21.  Additional  Information  About 
Charges 

Item  22.  Lapse  and  Reinstatement 

Item  23.  Loans 

Item  24.  Financial  Statements 

Item  25.  Performance  Data 

Item  26.  Illustrations 

Part  C:  Other  Information 

Item  27.  Exhibits 

Item  28.  Directors  and  Officers  of  the 

Depositor 
Item  29.  Persons  Controlled  by  or  Under 

Common  Control  with  the  Depositor  or 

the  Registrant 
Item  30.  Indemnification 
Item  31.  Principal  Underwriters 
Item  32.  Location  of  Accounts  and  Records 
Item  33.  Management  Services 
Item  34.  Fee  Representation 

Signatures 

General  Instructions 

A.  Definitions 

References  to  sections  and  rules  in  this 
Form  N-6  are  to  the  Investment  Company 
.Act  of  1940  115  use.  80a-l  et  seq.]  (the 
"Investment  Company  Act"),  unless 
otherwise  indicated.  Terms  used  in  this  Form 
N-6  have  the  same  meaning  as  in  the 
Investment  Company  Act  or  the  related  rules, 
unless  otherwise  indicated.  As  used  in  this 
Form  N-6.  the  terms  set  out  below  have  the 
following  meanings: 

"Depositor"  means  the  person  primarily 
responsible  for  the  organization  of  the 
Registrant  and  the  person,  other  than  the 
trustee  or  custodian,  who  has  continuing 
functions  or  responsibilities  for  the 
administration  of  the  affairs  of  the  Registrant. 
"Depositor"  includes  the  sponsoring 
insurance  company  that  establishes  and 
maintains  the  Registrant.  If  there  is  more  than 
one  Depositor,  the  information  called  for  in 
this  Form  about  the  Depositor  must  be 
provided  for  each  Depositor. 

"Portfolio  Company"  means  any  company 
in  which  the  Registrant  invests. 

"Registrant"  means  the  separate  account 
(as  defined  in  section  2(a)(37)  of  the 
Investment  Company  Act  (15  U.S.C.  80a- 
2(a)(37)])  that  offers  the  Variable  Life 
Insurance  Contracts. 

"SAl"  means  the  Statement  of  Additional 
Information  required  by  Part  B  of  this  Form. 

"Securities  Act"  means  the  Securities  Act 
of  1933  [15  U.S.C.  77a  et  seq.]. 

"Securities  Exchange  Act"  means  the 
Securities  Exchange  Act  of  1934  (15  U.S.C. 
78a  et  seq.]. 

"Variable  Life  Insurance  Contract"  or 
"Contract"  means  a  life  insurance  contract 
that  provides  for  death  benefits  and  cash 
values  that  may  vary  with  the  investment 
experience  of  any  separate  account.  Unless 
the  context  otherwise  requires,  "Variable  Life 
Insurance  Contract"  or  "Contract"  refers  to 
the  Variable  Life  Insurance  Contracts  being 
offered  pursuant  to  the  registration  statement 
prepared  on  this  Form. 


B.  Filing  and  Use  of  Form  N-6 

1 .  What  Is  Form  N-6  Used  For? 

Form  N-6  is  used  by  all  separate  accounts 
that  are  registered  under  the  Investment 
Company  Act  as  unit  investment  trusts  and 
offering  Variable  Life  Insurance  Contracts  to 
file; 

(a)  An  initial  registration  statement  under 
the  Investment  Company  Act  and 
amendments  to  the  registration  statement; 

(h)  An  initial  registration  statement  under 
the  Securities  Act  and  amendments  to  the 
registration  statement,  including 
amendments  required  by  section  10(a)(3)  of 
the  Securities  Act  (15  U.S.C.  77j(a)(3)]:  or 

(c)  Any  combination  (jf  the  filings  in 
paragraph  (a)  or  (b). 

2.  What  Is  Included  in  the  Registration 
Statement? 

(a)  For  registration  statements  or 
amendments  filed  under  both  the  Investment 
Company  Act  and  the  Securities  Act  or  only 
under  the  Securities  Act,  include  the  facing 
sheet  of  the  Form.  Parts  A,  B.-and  C.  and  the 
required  signatures. 

fb)  For  registration  statements  or 
amendments  filed  only  under  the  Investment 
Company  Act,  include  the  facing  sheet  of  the 
Form,  responses  to  all  Items  of  Parts  A 
(except  Items  1,  2.  3.  and  14).  B,  and  C 
(except  Items  27  (c),  (k).  (1),  (n),  and  (o)).  and 
the  required  signatures. 

3.  What  Are  the  Fees  for  Form  N-6? 

No  registration  fees  are  required  with  the 
filing  of  Form  N-6  to  register  as  an 
investment  company  under  the  Investment 
Company  Act  or  to  register  securities  under 
the  Securities  Act.  If  Form  N-6  is  filed  to 
register  securities  under  the  Securities  Act 
and  securities  are  sold  to  the  public, 
registration  fees  must  be  paid  on  an  ongoing 
basis  after  the  end  of  the  Registrant's  fiscal 
year.  See  section  24(f)  [15  U.S.C.  80a-24f-2l 
and  related  rule  24f-2  (17  CFR  270.24f-2]. 

4.  What  Rules  Apply  to  the  Filing  of  a 
Registration  Statement  on  Form  N-6? 

(a)  For  registration  statements  and 
amendments  filed  under  both  the  Investment 
Company  Act  and  the  Securities  Act  or  only 
under  the  Securities  Act,  the  general  rules 
regarding  the  filing  of  registration  statements 
in  Regulation  C  under  the  Securities  Act  [17 
CFR  230.400-230.497)  apply  to  the  filing  of 
Form  N-6.  Specific  requirements  concerning 
investment  companies  appear  in  rules  480- 
485  and  495-497  of  Regulation  C. 

(b)  For  registration  statements  and 
amendments  filed  only  under  the  Investment 
Company  Act.  the  general  provisions  in  rules 
8b-l-8b-32  [17  CFR  270.8b-l-270.8b-32l 
apply  to  the  filing  of  Form  N-6. 

(c)  The  plain  English  requirements  of  rule 
421  under  the  Securities  Act  (17  CFR 
230.421]  apply  to  prospectus  disclosure  in 
Part  A  of  Form  N-6. 

(d)  Regulation  S-T  [17  CFR  232.10- 
232.903]  applies  to  all  filings  on  the 
Commission's  Electronic  Data  Gathering. 
Analysis,  and  Retrieval  system  ("EDGAR"). 
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C.  Preparation  of  the  Registration  Statement 

1.  Administration  of  the  Form  N-6 
Bequirements 

(a)  The  requirements  of  Form  N-6  are 
intended  to  promote  effective 
communication  between  the  Registrant  and 
prospective  investors.  A  Registrant's 
prospectus  should  clearly  disclose  the 
fundamental  features  and  risks  of  the 
Variable  Life  Insurance  Contracts,  using 
concise,  straightforward,  and  easy  to 
understand  language.  A  Registrant  should 
use  document  design  techniques  that 
promote  effective  communication. 

(b)  The  prospectus  disclosure  requirements 
in  Form  N-6  are  intended  to  elicit 
information  for  an  average  or  typical  investor 
who  may  not  be  sophisticated  in  legal  or 
financial  matters.  The  prospectus  should 
help  investors  to  evaluate  the  risks  of  an 
investment  and  to  decide  whether  to  invest 
in  a  Variable  Life  Insurance  Contract  by 
providing  a  balanced  disclosure  of  positive 
and  negative  factors.  Disclosure  in  the 
prospectus  should  be  designed  to  assist  an 
investor  in  comparing  and  contrasting  a 
Variable  Life  Insurance  Contract  with  other 
Contracts. 

(c)  Responses  to  the  Items  in  Form  N-6 
should  be  as  simple  and  direct  as  reasonably 
possible  and  should  include  only  as  much 
information  as  is  necessary  to  enable  an 
average  or  typical  investor  to  understand  the 
particular  characteristics  of  the  Variable  Life 
Insurance  Contracts.  The  prospectus  should 
avoid  including  lengthy  legal  and  technical 
discussions  and  simply  restating  legal  or 
regulatory  requirements  to  which  Contracts 
generally  are  subject.  Brevity  is  especially 
important  in  describing  the  practices  or 
aspects  of  the  Registrant's  operations  that  do 
not  differ  materially  from  those  of  other 
separate  accounts.  Avoid  excessive  detail, 
technical  or  legal  terminology,  and  complex 
language.  Also  avoid  lengthy  sentences  and 
paragraphs  that  may  make  the  prospectus 
difficult  for  many  investors  to  understand 
and  detract  from  its  usefulness. 

(d)  The  requirements  for  prospectuses 
included  in  Form  N-6  will  be  administered 
by  the  Commission  in  a  way  that  will  allow 
variances  in  disclosure  or  presentation  if 
appropriate  for  the  circumstances  involved 
while  remaining  consistent  with  the 
objectives  of  Form  N-6. 

2.  Form  N-6  Is  Divided  Into  Three  Parts 

(a)  Part  A.  Part  A  includes  the  information 
required  in  a  Registrant's  prospectus  under 
section  10(a)  of  the  Securities  Act.  The 
purpose  of  the  prospectus  is  to  provide 
essential  information  about  the  Registrant 
and  the  Variable  Life  Insurance  Contracts  in 
a  way  that  will  help  investors  to  make 
informed  decisions  about  whether  to 
purchase  the  securities  described  in  the 
prospectus.  In  responding  to  the  Items  in  Part 
A,  avoid  cross-references  to  the  SAI.  Cross- 
references  within  the  prospectus  are  most 
useful  when  their  use  assists  investors  in 
understanding  the  information  presented  and 
does  not  add  complexity  to  the  prospectus. 

(b)  Part  B.  Part  B  includes  the  information 
required  in  a  Registrant's  SAI.  The  purpose 
of  the  SAI  is  to  provide  additional 


information  about  the  Registrant  and  the 
Variable  Life  Insurance  Contracts  that  the 
Commission  has  concluded  is  not  necessary 
or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  to  be  in  the 
prospectus,  but  that  some  investors  may  find 
useful.  Part  B  affords  the  Registrant  an 
opportunity  to  expand  discussions  of  the 
matters  described  in  the  prospectus  by 
including  additional  information  that  the 
Registrant  believes  may  be  of  interest  to  some 
investors.  The  Registrant  should  not 
duplicate  in  the  SAI  information  that  is 
provided  in  the  prospectus,  unless  necessan,' 
to  make  the  SAI  comprehensible  as  a 
document  independent  of  the  prospectus. 

(c)  Part  C.  Part  C  includes  other 
information  required  in  a  Registrant's 
registration  statement. 

3.  Additional  Matters 

(a)  Organization  of  Information.  Organize 
the  information  in  the  prospectus  and  SAI  to 
make  it  easy  for  investors  to  understand. 
Disclose  the  information  required  by  Items  2 
and  3  (the  Risk/Benefit  Summary)  in 
numerical  order  at  the  front  of  the 
prospectus,  except  that  the  information 
required  by  Item  3  (Risk/Benefit  Summary: 
Fee  Table)  must  precede  the  information 
required  by  Item  2  (Risk/Benefit  Summary: 
Benefits  and  Risks)  if  the  information  in 
response  to  Item  2  exceeds  five  pages  in 
length.  Do  not  precede  Items  2  and  3  with 
any  other  Item  except  the  Cover  Page  (Item 
1)  or  a  table  of  contents  meeting  the 
requirements  of  rule  481(c)  under  the 
Securities  Act  [17  CFR  230.481(c)l.  If  the 
discussion  in  the  Risk/Benefit  Summary  also 
responds  to  disclosure  requirements  in  other 
items  of  the  prospectus,  a  Registrant  need  not 
include  additional  disclosure  in  the 
prospectus  that  repeats  the  information  in  the 
Risk/Benefit  Summary. 

(b)  Other  Information.  A  Registrant  may 
include,  except  in  the  Risk/Benefit  Summary, 
information  in  the  prospectus  or  the  SAI  that 
is  not  otherwise  required.  For  example,  a 
Registrant  may  include  charts,  graphs,  or 
tables  so  long  as  the  information  is  not 
incomplete,  inaccurate,  or  misleading  and 
does  not,  because  of  its  nature,  quantity,  or 
manner  of  presentation,  obscure  or  impede 
understanding  of  the  information  that  is 
required  to  be  included.  Specifically, 
Registrants  are  free  to  include  in  the 
prospectus  financial  statements  required  to 
be  in  the  SAI,  and  may  include  in  the  SAI 
financial  statements  that  may  be  placed  in 
Part  C.  The  Risk/Benefit  Summary  may  not 
include  disclosure  other  than  that  required  or 
permitted  by  Items  2  and  3. 

(c)  Use  of  Form  N-6  to  Begister  Multiple 
Contracts  or  Contracts  Sold  in  Both  the 
Group  and  Individual  Markets. 

(i)  When  disclosure  is  provided  in  a  single 
prospectus  for  more  than  one  Variable  Life 
Insurance  Contract,  or  for  a  Contract  that  is 
sold  in  both  the  group  and  individual 
markets,  the  disclosure  should  be  presented 
in  a  format  designed  to  communicate  the 
information  effectively.  Registrants  may 
order  or  group  the  response  to  any  Item  in 
any  manner  that  organizes  the  information 
into  readable  and  comprehensible  segments 
and  is  consistent  with  the  intent  of  the 


prospectus  to  provide  clear  and  concise 
information  about  the  Registrants  or  Variable 
Life  Insurance  Contracts  Registrants  are 
encouraged  to  use.  as  appropriate,  tables, 
side-bv-side  comparisons,  captions,  bullet 
points,  or  other  organizational  techniques 
when  presenting  disclosure  for  multiple 
Variable  Life  Insurance  Contracts  or  for 
Contracts  sold  in  both  the  group  and 
individual  markets 

(ii)  Paragraph  (a)  requires  Registrants  to 
disclose  the  information  required  b\  Items  2 
and  3  in  numerical  order  at  the  front  of  the 
prospectus  and  not  to  precede  the  Items  with 
other  information,  except  that  the 
information  required  by  Item  3  must  precede 
the  information  required  by  Item  2  if  the 
information  in  response  to  Item  2  exceeds 
five  pages  in  length.  As  a  general  matter, 
Registrants  providing  disclosure  in  a  single 
prospectus  for  more  than  one  Variable  Life 
Insurance  Contract,  or  for  Contracts  sold  in 
both  the  group  and  individual  markets,  may 
depart  from  the  requirement  of  paragraph  (a) 
as  necessary  to  present  the  required 
information  clearly  and  effectively  (although 
the  order  of  information  required  by  each 
Item  must  remain  the  same  and  Registrants 
must  comply  with  the  requirement  that  Item 
3  precede  Item  2  if  the  response  to  Item  2 
exceeds  five  pages  in  length]  For  example, 
the  prospectus  may  present  ail  of  the  Item  2 
information  for  several  Variable  Life 
Insurance  Contracts  followed  by  all  of  the 
Item  3  information  for  the  Contracts,  except 
that  the  information  required  by  Item  3  must 
precede  the  information  required  by  Item  2 
if  the  information  in  response  to  Item  2 
exceeds  five  pages  in  length.  Alternatively, 
the  prospectus  may  present  Items  2  and  3  for 
each  of  several  Contracts  sequentially,  except 
that  the  information  required  by  Item  3  for 
any  Contract  must  precede  the  information 
required  by  Item  2  for  that  Contract  if  the 
information  in  response  to  Item  2  for  that 
Contract  exceeds  five  pages  in  length  Other 
presentations  also  would  be  acceptable  if 
they  are  consistent  with  the  Form's  intent  to 
disclose  the  information  required  by  Items  2 
and  3  in  a  standard  order  at  the  beginning  of 
the  prospectus  and  the  requirement  that  the 
information  required  by  Item  3  must  precede 
the  information  required  by  Item  2  if  the 
information  in  response  to  Item  2  exceeds 
five  pages  in  length 

(d)  Dates.  Rule  423  under  the  Securities 
Act  [17  CFR  230.4231  applies  to  the  dates  of 
the  prospectus  and  the  SAI,  The  S.M  should 
be  made  available  at  the  same  time  that  the 
prospectus  becomes  available  for  purposes  of 
rules  430  and  460  under  the  Securities  Ac\ 
[17  CFR  230  430  and  230  460). 

(e)  Sales  Literature  A  Registrant  may 
include  sales  literature  in  the  prospectus  so 
long  as  the  amount  of  this  information  does 
not  add  substantial  length  to  the  prospectus 
and  its  placement  does  not  obscure  essential 
disclosure. 

0.  Incorporation  by  Reference 

2   Specific  Bules  for  Incorporation  by 
Beference  in  Form  N-6 

(a)  A  Registrant  may  not  incorporate  by 
reference  into  a  prospectus  information  that 
Part  A  of  this  Form  requires  to  be  included 
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in  a  prospectus,  except  as  specifically 
permitted  by  Part  A  of  the  Form. 

(b)  A  Registram  may  incorporate  by 
reference  any  or  all  of  the  SAI  into  the 
prospectus  (but  not  to  provide  any 
information  required  by  Part  A  to  be 
included  in  the  prospectus)  without 
delivering  the  SAI  with  the  prospectus. 

(c)  .^  Registrant  may  incorporate  by 
reference  into  the  SAI  or  its  response  to  Part 
C  information  that  Parts  B  and  C  require  to 
be  included  in  the  Registrants  registration 
statement. 

2.  General  Requirements 

All  incorporation  by  reference  must 
comply  with  the  requirements  of  this  Form 
and  the  following  rules  on  incorporation  by 
reference:  rule  10(d)  of  Regulation  S-K  under 
the  Securities  Act  [17  CFR  229.10(d)l  (general 
rules  on  incorporation  by  reference,  which, 
among  other  things,  prohibit,  unless 
specifically  required  by  this  Form, 
incorporating  by  reference  a  document  that 
includes  incorporation  by  reference  to 
another  document,  and  limits  incorporation 
to  documents  filed  within  the  last  5  years, 
with  certain  exceptions);  rule  411  under  the 
Securities  Act  [17  CFR  230.411]  (general 
rules  on  incorporation  by  reference  in  a 
prospectus);  rule  303  of  Regulation  S-T  (17 
CFR  232.303]  (specific  requirements  for 
electronically  filed  documents);  and  rules  0- 
4,  8b-23.  and  8b-32  [17  CFR  270.0-4, 
270.8b-23,  and  270.8b-32]  (additional  rules 
on  incorporation  by  reference  for  investment 
companies). 

Part  A:  Information  Required  in  a 
Prospectus 

Item  1.  Front  and  Back  Cover  Pages 

(a)  Front  Cover  Page.  Include  the  following 
information,  in  plain  English  under  rule 
421(d)  under  the  Securities  .Act  [17  CFR 
230.421(d)],  on  the  outside  front  cover  page 
of  the  prospectus- 

(1)  The  Registrant's  name. 

(2)  The  Depositors  name. 

(3)  The  types  of  Variable  Life  Insurance 
Contracts  offered  by  the  prospectus  (e.g.. 
group,  individual,  scheduled  premium, 
flexible  premium). 

(4)  The  date  of  the  prospectus. 

(5)  The  statement  required  by  rule 
481(b)(1)  under  the  Securities  .Act. 

Instruction.  A  Registrant  may  include  on 
the  front  cover  page  any  additional 
information,  subject  to  the  requirement  set 
out  in  General  Instruction  C.3.(b). 

(b)  Back  Cover  Page.  Include  the  following 
information,  in  plain  English  under  rule 
421(d)  under  the  Securities  Act  [17  CFR 
230.421(d)].  on  the  outside  back  cover  page 
of  the  prospectus; 

(1)  A  statement  that  the  SAI  includes 
additional  information  about  the  Registrant. 
Explain  that  the  S.M  and.  if  available, 
personalized  illustrations  of  death  benefits, 
cash  surrender  values,  and  cash  values,  are 
available,  without  charge,  upon  request,  and 
explain  how  contractowners  may  make 
inquiries  about  their  Contracts.  Provide  a 
toll-free  (or  collect)  telephone  number  for 
investors  to  call:  to  request  the  SAI  and.  if 
available,  personalized  illustrations;  to 
request  other  information  about  the 


Contracts;  and  to  make  contractowner 
inquiries, 
/nsfrucfions. 

1.  A  Registrant  may  indicate,  if  applicable, 
that  the  SAI  and  other  information  are 
available  on  its  Internet  site  and/or  by  E-mail 
request. 

2.  A  Registrant  may  indicate;  if  applicable, 
that  the  SAI  and  other  information  are 
available  from  an  insurance  agent  or  financial 
intermediary  (such  as  a  broker-dealer  or 
bank)  through  which  the  Contracts  may  be 
purchased  or  sold. 

3.  When  a  Registrant  (or  an  insurance  agent 
or  financial  intermediary  through  which 
Contracts  may  be  purchased  or  sold)  receives 
a  request  for  the  SAI,  the  Registrant  (or 
insurance  agent  or  financial  intermediary) 
must  send  the  SAI  within  3  business  days  of 
receipt  of  the  request,  by  first-class  mail  or 
other  means  designed  to  ensure  equally 
prompt  delivery. 

(2)  A  statement  whether  and  from  where 
information  is  incorporated  by  reference  into 
the  prospectus  as  permitted  by  General 
Instruction  D.  Unless  the  information  is 
delivered  with  the  prospectus,  explain  that 
the  Registrant  will  provide  the  information 
without  charge,  upon  request  (referring  to  the 
telephone  number  provided  in  response  to 
paragraph  (b)(1)). 

Instruction.  The  Registrant  may  combine 
the  information  about  incorporation  by 
reference  with  the  statements  required  under 
paragraph  (b)(1). 

(3)  A  statement  that  information  about  the 
Registrant  (including  the  SAI)  can  be 
reviewed  and  copied  at  the  Commission's 
Public  Reference  Room  in  Washington.  DC. 
.ALso  state  that  information  on  the  operation 
of  the  public  reference  room  may  be  obtained 
by  calling  the  Commission  at  20'2-942-8090. 
State  that  reports  and  other  information 
about  the  Registrant  are  available  on  the 
Commission's  Internet  site  at  http;// 
www.sec.gov  and  that  copies  of  this 
information  may  be  obtained,  upon  payment 
of  a  duplicating  fee,  by  writing  the  Public 
Reference  Section  of  the  Commission.  450 
Fifth  Street,  NW.  Washington,  DC  20549- 
0102. 

(4)  The  Registrant's  Investment  Company 
Act  file  number  on  the  bottom  of  the  back 
cover  page  in  type  size  smaller  than  that 
generally  used  in  the  prospectus  (e.g..  8-point 
modern  type). 

Item  2.  Risk/Benefit  Summon,':  Benefits  and 
Risks 

Include,  in  plain  English  under  rule  421(d) 
under  the  Securities  Act  |17  CFR  230.421(d)], 
a  concise  description  of  the  Contract, 
including,  but  not  necessarily  limited  to,  the 
fallowing  information; 

(a)  Contract  Benefits.  Summarize  the 
benefits  available  under  the  Contract, 
including  death  benefits,  withdrawal  and 
surrender  benefits,  and  loans. 

(b)  Contract  Risks.  Summarize  the 
principal  risks  of  purchasing  a  Contract, 
including  the  risks  of  poor  investment 
performance,  that  Contracts  are  unsuitable  as 
short-term  savings  vehicles,  the  risks  of 
Contract  lapse,  limitations  on  access  to  cash 
value  through  withdrawals,  and  the 
possibility  of  adverse  tax  consequences. 


(c)  Portfolio  Company  Risks.  A  statement  to 
the  effect  that  a  comprehensive  discussion  of 
the  risks  of  each  Portfolio  Company  may  be 
found  in  the  Portfolio  Company's  prospectus. 

Instruction.  Registrants  may.  but  are  not 
required  to,  include  information  about  the 
Portfolio  Companies  in  response  to  this  Item 
2. 

Item  3.  Risk/Benefit  Summary:  Fee  Table 

Include  the  following  information,  in  plain 
English  under  rule  421(d)  under  the 
Securities  Act  [17  CFR  230.421(d)].  after  Item 
2: 

The  following  tables  describe  the  fees  and 
expenses  that  you  will  pay  when  buying, 
owning,  and  surrendering  the  Policy.  The 
first  table  describes  the  fees  and  expenses 
that  you  will  pay  at  the  time  that  you  buy  the 
Policy,  surrender  the  Policy,  or  transfer  cash 
value  between  investment  options. 

Transaction  Fees 


Charge 


Maximum  Sales 
Charge  Im- 
posed on  Pre- 
miums (Load) 

Premium  Taxes 

Maximum  De- 
ferred Sales 
Charge  (Load) 

Other  Surrender 
Fees 

Transfer  Fees 


Amount 
deducted 


The  next  table  describes  the  fees  and 
expenses  that  you  will  pay  periodically 
during  the  time  that  you  own  the  Policy,  not 
including  [Portfolio  Company]  fees  and 
expenses. 

Periodic  Charges  Other  Than 
[Portfolio  Company]  Operating 
Expenses 


When 

Amount 

Charge 

charge  is 
deducted 

deducted 



Cost  of 

Insurance*: 

. 

Minimum  and 

Maximum 

Charge 

■ 

Charge  for  a 

[Represent- 

ative 

Contractow- 

ner] 

Annual  Mainte- 

nance Fee 

Mortality  and  Ex- 

pense Risk 

Fees 

Administrative 

Fees 

•[Footnote:  Include  disclosure  required  by 
Instruction  3(b).] 
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The  next  table  describesi  the  [Portfolio 
Company]  fees  and  expenses  that  you  will 
pay  periodically  during  the  time  that  you 
own  the  Policy.  The  table  shows  the 
minimum  and  maximum  fees  and  expenses 
charged  by  any  of  the'lPortfolio  Companies]. 
More  detail  concerning  each  IPortfolio 
Company's]  fees  and  expenses  is  contained 
in  the  prospectus  for  each  [Portfolio 
Company]. 

Annual  [Portfolio  Company] 
Operating  Expenses 

[Expenses  that  are  deducted  from  [Portfolio 
Company]  assets] 


Minimum 

Maximum 

Management 

Fees  

% 

% 

Distribution  [and/ 

or  Service] 

(12b-1)  Fees 

% 

% 

Other  Expenses 

% 

% 

Total  An- 

nual 

[Portfolio 

Company] 

Operating 

Expenses 



% 

Instructions. 
1.  General. 

(a)  Round  all  dollar  figures  to  the  nearest 
dollar  and  all  percentages  to  the  nearest 
hundredth  of  one  percent. 

(b)  Include  the  narrative  explanations  in 
the  order  indicated.  A  Registrant  may  modify 
a  narrative  explanation  if  the  explanation 
contains  comparable  information  to  that 
shown. 

(c)  A  Registrant  may  omit  captions  if  the 
Registrant  does  not  charge  the  fees  or 
expenses  covered  by  the  captions.  A 
Registrant  may  modif\-  or  add  captions  if  the 
captions  shown  do  not  provide  an  accairate 
description  of  the  Registrant's  fees  and 
expenses. 

(d)  If  a  Registrant  uses  one  prospectus  to 
offer  a  Contract  in  both  the  group  and 
individual  variable  life  markets,  the 
Registrant  may  include  narrative  disclosure 
in  a  footnote  or  following  the  tables 
identifving  markets  where  certain  fees  are 
either  inapplicable  or  waived  or  lower  fees 
are  charged.  In  the  alternative,  a  Registrant 
mav  present  the  information  for  group  and 
individual  contracts  in  another  format 
consistent  with  General  Instruction  C.3.(c). 

(e)  The  "When  Charge  is  Deducted  " 
column  must  be  used  to  show  when  a  charge 
is  deducted,  e.g..  upon  purchase,  surrender 
or  partial  surrender,  policy  anniversary, 
monthly,  or  daily. 

(fl  Under  the  "Amount  Deducted"  column, 
the  Registrant  must  disclose  the  maximum 
guaranteed  charge  unless  a  specific 
instruction  directs  otherwise.  The  Registrant 
should  include  the  basis  on  which  the  charge 
is  imposed  {e.g..  0.95%  of  average  daily  net 
assets.  S5  per  exchange,  S5  per  thousand 
dollars  of  face  amount).  The  Registrant  may 
disclose  the  current  charge,  in  addition  to  the 
maximum  charge,  if  the  disclosure  of  the 
current  charge  is  no  more  prominent  than. 


and  does  not  obscure  or  impede 
understanding  of.  the  disclosure  of  the 
maximum  charge.  In  addition,  the  Registrant 
may  include  in  a  footnote  to  the  table  a 
tabular,  narrative,  or  other  presentation 
providing  further  detail  regarding  variations 
in  the  charge.  For  example,  if  deferred  sales 
charges  decline  over  time,  the  Registrant  may 
include  in  a  footnote  a  presentation  regarding 
the  scheduled  reductions  in  the  deferred 
sales  charges.  Charges  assessed  on  the  basis 
of  the  face  amount  should  be  disclosed  as  the 
charge  per  SI 000  of  face  amount. 

2.  Transaction  Fees. 

(a)  'Other  Surrender  Fees"  include  any 
fees  charged  for  surrender  or  partial 
surrender,  other  than  sales  charges  imposed 
upon  surrender  or  partial  surrender. 

(b)  "Transfer  Fees"  include  any  fees 
charged  for  any  transfer  or  exchange  of  cash 
value  from  the  Registrant  \o  another 
investment  company,  from  one  sub-account 
of  the  Registrant  to  another  sub-account  or 
the  Depositor's  general  account,  or  from  the 
Depositor's  general  account  to  the  Registrant 

(c)  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 
charges  any  other  transat  lion  fee.  add 
another  caption  describing  it  and  complete 
the  other  columns  of  the  table  for  that  fee. 

3.  Periodic  Charges  Other  Than  IPortfolio 
Company]  Operating  Expenses. 

(a)  The  Registrant  may  substitute  the  term 
used  in  the  prospectus  to  refer  to  the 
Portfolio  Companies  for  the  bracketed 
portion  of  the  caption  provided. 

(b)  For  "Cost  of  Insurance  "  and  any  other 
charges  that  depend  on  Contractowner 
characteristics,  such  as  age  or  rating 
classification,  the  Registrant  should  disclose 
the  minimum  and  maximum  charges  that 
may  be  imposed  for  a  Contract,  and  the 
charges  that  may  be  paid  by  a  representative 
Contractowner,  using  appropriate  sub- 
captions.  In  a  footnote  to  the  table,  disclose 
(i)  that  the  cost  of  insurance  or  other  charge 
varies  based  on  individual  characteristics:  (ii) 
that  the  cost  of  insurance  charge  or  other 
charge  shown  in  the  table  ma\'  not  be 
representative  of  the  charge  that  a  particular 
Contractowner  v\-ill  pay:  and  (iiil  how  the 
Contractowner  may  obtain  more  information 
about  the  particular  cost  of  insurance  or  other 
charges  that  would  apply  to  him  or  her. 

(i)  In  disclosing  cost  of  insurance  or  other 
charges  that  depend  on  Contrat:towner 
charac:teristics  for  a  representative 
Contractowner.  the  Registrant  should  assume 
characteristics  {e.g..  sex.  age.  and  rating 
classification]  that  are  fairly  representative  of 
actual  or  expected  Contract  sales,  and 
describe  these  characteristics  in  the  sub- 
caption  for  the  charge  {e.g..  "charge  for  a  40- 
year-old  non-smoking  female").  The  rating 
classification  used  for  the  representative 
Contractowner  should  be  the  classification 
with  the  greatest  number  of  outstanding 
Contracts  (or  expected  Contracts  in  the  case 
of  a  new  Contract),  unless  this  rating 
classification  is  not  fairly  representative  of 
actual  or  expected  Contract  sales.  In  this 
case,  the  Registrant  should  use  a  commonly 
used  rating  classification  that  is  fairly 
representative  of  actual  or  expected  Contract 
sales. 

(ii)  The  Registrant  may  supplement  this 
disclosure  of  the  minimum  charges, 


maximum  charges,  and  charges  for  a 
representative  Contractowner  with  additional 
disclosure  immediately  following  the  fee 
table.  For  example,  the  additional  disclosure 
may  include  an  explanation  of  the  factors 
that  affect  the  cost  of  insurance  or  other 
charge  or  tables  showing  the  cost  of 
insurance  or  other  charge  for  a  spectrum  of 
representative  Contractov.-ners. 

(c)  "[Annual]  Maintenance  Fee"  includes 
anv  Contract,  account,  or  similar  fee  imposed 
on  any  recurring  basis.  Any  non-recurring 
Contract,  account,  or  similar  fee  should  be 
fhcluded  in  the  "Transaction  Fees  "  table. 

(d)  "Mortality  and  Expense  Risk  Fees"  may 
be  listed  separately  on  two  lines  in  the  table. 

(e)  If  the  Registrant  (or  any  other  part\ 
pursuant  to  an  agreement  with  the  Registrant) 
imposes  any  other  recurring  t:harge  other 
than  annual  Portfolio  Company  Operating 
Expenses,  add  another  caption  describing  it 
and  complete  the  other  columns  of  the  table 
for  that  charge. 

4.  Annual  IPortfolio  Company}  Operating 
Expenses. 

(a)  The  Registrant  may  substitute  the  term 
used  in  the  prospectus  to  refer  to  the 
Portfolio  Companies  for  the  bracketed 
portion  of  the  caption  provided. 

(b)  If  a  Registrant  has  multiple  sub- 
accounts, it  should  disclose  the  minimum 
and  maximum  expenses  of  any  Portfolio 
Companies  for  each  line  item.  For  example, 
if  a  Registrant  has  five  sub-accounts  with 
management  fees  of  0.50%,  0.70%.  1.00%. 
1.10%.  and  1.25%.  respectively,  it  should 
disclose  that  management  fees  range  from 
0.50%  to  1.25%.  The  minimum  and 
maximum  amounts  disclosed  for  "Total 
Annual  [Portfolio  Company]  Operating 
Expenses"  should  be  the  minimum  and 
maximum  "Total  Annual  (Portfolio 
Company]  Operating  Expenses"  for  any 
Portfolio  Company,  and  not  the  sum  of  the 
minimum  and  maximum  amounts  disclosed 
for  the  individual  line  items.  For  example, 
assume  a  Registrant  has  three  sub-accounts. 
Sub-account  1  has  management  fees  of 
0.50%.  12b-l  fees  of  0.25%.  other  expenses 
of  0.30%.  and  total  expenses  of  1.05%:  sub- 
account 2  has  management  fees  of  0.90%. 
12t)-l  fees  of  0.00%.  other  expenses  of 
0.25%.  and  total  expenses  of  1.15%:  and  sub- 
account 3  has  management  fees  of  1.00%. 
12b-l  fees  of  0.00%.  other  expenses  of 
0.25%.  and  total  expenses  of  1.25%.  The 
minimum  and  maximum  amounts  to  be 
disclosed  in  the  table  are:  management  fees — 
0.50%-1.00%;  12b-l  fees— 0.00%-O.25%: 
other  expenses — 0.25%-0.30%:  total  annual 
[Portfolio  Company]  operating  expenses— 
1.05%-!. 25%.  The  total  annual  [Portfolio 
Company]  operating  expenses  are  the 
expenses  of  sub-accounts  1  and  3. 
respectively,  not  the  sum  of  the  minimum 
and  maximum  amounts  disclosed  for  the 
individual  line  items,  w  hich  would  be 
0,75%-1.55%. 

(c)"Management  Fees  "  include  investment 
advisorv  fees  (inc:luding  an\  fees  based  on  a 
Portfolio  Company's  performance),  any  other 
management  fees  payable  to  a  Portfolio 
Company's  investment  adviser  or  its 
affiliates,  and  administrative  fees  payable  to 
a  Portfolio  Company's  investment  ad\iser  or 
its  affiliates  that  are  not  included  as  "Other 
Expenses." 
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(d)  "Distribution  (and/or  Service]  (12b-l) 
Fees"  include  all  distribution  or  other 
expenses  incurred  during  the  most  recent 
fiscal  vear  under  a  plan  adopted  pursuant  to 
rule  :2b-l  |17  CFR  270.12b-ll. 

(e)(i)"Other  Expenses"  include  all 
expenses  not  otherwise  disclosed  in  the  table 
that  are  deducted  from  a  Portfolio  Company's 
assets.  The  amount  of  expenses  deducted 
from  a  Portfolio  Company's  assets  are  the 
amounts  shown  as  expenses  in  the  Portfolio 
Company's  statement  of  operations 
(including  increases  resulting  from 
complying  with  paragraph  2(g)  of  rule  6-07 
of  Regulation  S-X  (17  CFR  210.6-07!), 

(ii)"Other  Expenses'  do  not  include 
extraordinary  expenses  as  determined  under 
generally  accepted  accounting  principles  (see 
Accounting  Principles  Board  Opinion  No. 
30).  If  extraordinary  expenses  were  incurred 
by  any  Portfolio  Company  that  would,  if 
included,  materially  affect  the  minimum  or 
maximum  amounts  shown  in  the  table, 
disclose  in  a  footnote  to  tlie  table  what  the 
minimum  and  maximum  "Other  Expenses  " 
would  have  been  had  the  extraordinary- 
expenses  been  included. 

(f)(i)  Base  the  percentages  of  "Annual 
(Portfolio  Company]  Operating  Expenses"  on 
amounts  incurred  during  the  most  recent 
fiscal  year,  but  include  in  expenses  amounts 
that  would  have  been  incurred  absent 
expense  reimbursement  or  fee  waiver 
arrangements.  If  a  Portfolio  Company  has  a 
fiscal  year  different  from  that  of  the 
Registrant,  base  the  expenses  on  those 
incurred  during  either  the  period  that 
corresponds  to  the  fiscal  year  of  the 
Registrant,  or  the  most  recently  completed 
fiscal  year  of  the  Portfolio  Company.  If  the 
Registrant  or  a  Portfolio  Company  has 
changed  its  fiscal  year  and.  as  a  result,  the 
most  recent  fiscal  year  is  less  than  three 
months,  use  the  fiscal  year  prior  to  the  most 
recent  fiscal  year  as  the  basis  for  determining 
"Annual  [Portfolio  Company]  Operating 
Expenses." 

(ii)  If  there  have  been  any  changes  in 
"Annual  (Portfolio  Company]  Operating 
Expenses"  that  would  materially  affect  the 
information  disclosed  in  the  table: 

(A)  Restate  the  expense  information  using 
the  current  fees  as  if  they  had  been  in  effect 
during  the  previous  fiscal  year;  and 

(B)  In  a  footnote  to  the  table,  disclose  that 
the  expense  information  in  the  table  has  been 
restated  to  reflect  current  fees. 

(iii)  A  change  in  "Annual  [Portfolio 
Company]  Operating  Expenses"  means  either 
an  increase  or  a  decrease  in  expenses  that 
occurred  during  the  most  recent  fiscal  year  or 
that  is  expected  to  occur  during  the  current 
fiscal  year.  A  change  in  "Annual  (Portfolio 
Company]  Operating  Expenses"  does  not 
include  a  decrease  in  operating  expenses  as 
a  percentage  of  assets  due  to  economies  of 
scale  or  breakpoints  in  a  fee  arrangement 
resulting  from  an  increase  in  a  Portfolio 
Company's  assets. 

(g)  A  Registrant  may  reflect  minimum  and 
maximum  actual  (Portfolio  Company] 
operating  expenses  that  include  expense 
reimbursement  or  fee  waiver  arrangements  in 
a  footnote  to  the  table.  If  the  Registrant 
provides  this  disclosure,  also  disclose  the 
period  for  which  the  expense  reimbursement 


or  fee  waiver  arrangement  is  expected  to 
continue,  or  whether  it  can  be  terminated  at 
any  time  at  the  option  of  a  Portfolio 
Company. 

(h)  A  Registrant  may  include  additional 
tables  showing  annual  operating  expenses 
separately  for  each  Portfolio  Company 
immediately  following  the  required  table  of 
"Annual  [Portfolio  Company]  Operating 
Expenses."  The  additional  tables  should  be 
prepared  in  the  format,  and  in  accordance 
with  the  Instructions,  prescribed  in  Item  3  of 
Form  N-IA  (17  CFR  239.15A;  17  CFR 
274. 11  A]  for  disclosing  "Annual  Fund 
Operating  Expenses." 

5.  A/eiv  Registrants.  For  purposes  of  this 
Item,  a  "New  Registrant  "  is  a  Registrant  (or 
sub-account  of  the  Registrant)  that  does  not 
include  in  Form  N-6  financial  statements 
reporting  operating  results  or  that  includes 
financial  statements  for  the  Registrant's  (or 
sub-accounts)  initial  fiscal  year  reporting 
operating  results  for  a  period  of  6  months  or 
less.  The  following  Instructions  apply  to  New 
Registrants. 

(a)  Base  the  percentages  in  "Annual 
(Portfolio  Company)  Operating  Expenses"  on 
payments  that  will  be  made,  but  include  in 
expenses  amounts  that  will  be  incurred 
without  reduction  for  expense 
reimbursement  or  fee  waiver  arrangements, 
estimating  amounts  of  "Other  Expenses." 
Disclose  in  a  footnote  to  the  table  that  "Other 
Expenses  "  are  based  on  estimated  amounts 
for  the  current  fiscal  year. 

(b)  A  New  Registrant  may  reflect  in  a 
footnote  to  the  table  expense  reimbursement 
or  fee  waiver  arrangements  that  are  expected 
to  reduce  any  minimum  or  maximum 
[Portfolio  Company]  operating  expense  or  the 
estimate  of  minimum  or  maximum  "Other 
Expenses"  (regardless  of  whether  the 
arrangement  has  been  guaranteed).  If  the  New- 
Registrant  provides  this  disclosure,  also 
disclose  the  period  for  which  the  expense 
reimbursement  or  fee  waiver  arrangement  is 
expected  to  continue,  or  whether  it  can  be 
terminated  at  any  time  at  the  option  of  a 
Portfolio  Company. 

Item  4.  General  Description  of  Registrant. 
Depositor,  and  Portfolio  Companies 

Concisely  discuss  the  organization  and 
operation  or  proposed  operation  of  the 
Registrant.  Include  the  information  specified 
below. 

(a)  Depositor.  Provide  the  name  and 
address  of  the  Depositor. 

(b)  Registrant.  Briefly  describe  the 
Registrant.  Include  a  statement  indicating 
that: 

(1)  Income,  gains,  and  losses  credited  to,  or 
charged  against,  the  Registrant  reflect  the 
Registrant's  own  investment  experience  and 
not  the  investment  experience  of  the 
Depositor's  other  assets: 

(2)  The  assets  of  the  Registrant  may  not  be 
used  to  pay  any  liabilities  of  the  Depositor 
other  than  those  arising  from  the  Contracts; 
and 

(3)  The  Depositor  is  obligated  to  pay  all 
amounts  promised  to  Contractowners  under 
the  Contracts. 

(c)  Portfolio  Companies.  Briefly  describe 
the  Registrant's  sub-accounts  and  each 
Portfolio  Company.  For  each  Portfolio 
Company,  include: 


(1)  Its  name; 

(2)  Its  type  (e.g..  money  market  fund,  bond 
fund,  balanced  fund,  etc.)  or  a  brief  statement 
concerning  its  investment  objectives:  and 

(3)  Its  investment  adviser  and  any  sub- 
investment  adviser. 

Instructions. 

1.  Do  not  describe  sub-accounts  that  fund 
obligations  of  the  Depositor  under  contracts 
that  are  not  offered  by  this  prospectus. 

2.  Registrants  are  not  required  to  include 
detailed  information  about  Portfolio 
Companies  in  the  prospectus.  If  a  Portfolio 
Company's  name  describes  its  type,  a 
Registrant  need  not  separately  provide  the 
Portfolio  Company's  type  or  a  statement 
concerning  its  investment  objectives. 

(d)  Portfolio  Company  Prospectus.  State 
conspicuously  how  investors  may  obtain  a 
prospectus  and,  if  available,  a  fund  profile, 
containing  more  complete  information  on 
each  Portfolio  Company. 

(e)  Voting  Concisely  discuss  the  rights  of 
Contractowners  to  instruct  the  Depositor  on 
the  voting  of  shares  of  the  Portfolio 
Companies,  including  the  manner  in  which 
votes  will  be  allocated. 

Item  5.  Charges 

(a)  Description.  Briefly  describe  all  charges 
deducted  from  premiums,  cash  value,  assets 
of  the  Registrant,  or  any  other  source  (e.g., 
sales  loads,  premium  and  other  taxes, 
administrative  and  transaction  charges,  risk 
charges,  contract  loan  charges,  cost  of 
insurance,  and  rider  charges).  Indicate 
whether  each  charge  will  be  deducted  from 
premium  payments,  cash  value,  the 
Registrant's  assets,  the  proceeds  of 
withdrawals  or  surrenders,  or  some  other 
source.  When  possible,  specify  the  amount  of 
any  charge  as  a  percentage  or  dollar  figure 
(e.g.,  0.95%  of  average  daily  net  assets,  $5  per 
exchange,  $5  per  thousand  dollars  of  face 
amount).  For  recurring  charges,  specify  the 
frequency  of  the  deduction  (e.g.,  daily, 
monthly,  annually).  Identify  the  person  who 
receives  the  amount  deducted,  briefly 
explain  what  is  provided  in  consideration  for 
the  charges,  and  explain  the  extent  to  which 
any  charge  can  be  modified.  Where  it  is 
possible  to  identify  what  is  provided  in 
consideration  for  a  particular  charge  (e.g.,  use 
of  sales  load  to  pay  distribution  costs,  use  of 
cost  of  insurance  charge  to  pay  for  insurance 
coverage),  please  explain  what  is  provided  in 
consideration  for  that  charge  separately. 

Instructions. 

1.  Describe  the  sales  loads  applicable  to  the 
Contract  and  how  sales  loads  are  charged  and 
calculated,  including  the  factors  affecting  the 
computation  of  the  amount  of  the  sales  load. 
If  the  Contract  has  a  front-end  sales  load, 
describe  the  sales  load  as  a  percentage  of  the 
applicable  measure  of  premium  payments 
(e.g.,  actual  premiums  paid,  tetrget  or 
guideline  premiums).  For  Contracts  with  a 
deferred  sales  load,  describe  the  sales  load  as 
a  percentage  of  the  applicable  measure  of 
premium  payments  (or  other  basis)  that  the 
deferred  sales  load  may  represent. 
Percentages  should  be  shown  in  a  table. 
Identify  any  events  on  which  a  deferred  sales 
load  is  deducted  (e.g.,  surrender,  partial 
surrender,  increase  or  decrease  in  face 
amount).  The  description  of  any  deferred 
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sales  load  should  include  how  the  deduction 
will  be  allocated  among  sub-accounts  of  the 
Registrant  and  when,  if  ever,  the  sales  load 
will  be  waived  (e.g..  if  the  Contract  provides 
a  free  withdrawal  amount). 

2.  Identify'  the  factors  that  determine  the 
applicable  cost  of  insurance  rate.  Specify 
whether  the  mortality  charges  guaranteed  in 
the  contracts  differ  from  the  current  charges. 
Identify  the  factors  that  affect  the  amount  at 
risk,  including  investment  performance, 
payment  of  premiums,  and  charges.  Disclose 
how  the  cost  of  insurance  charge  is 
calculated  based  on  the  cost  of  insurance 
rate,  amount  at  risk,  and  any  other  applicable 
factors.  If  the  Depositor  intends  to  use 
simplified  underwriting  or  other 
underwriting  methods  that  would  cause 
healthy  individuals  to  pay  higher  cost  of 
insurance  rates  than  they  would  pay  under 

a  substantially  similar  policy  that  is  offered 
by  the  Depositor  using  different  underwriting 
methods,  state  that  the  cost  of  insurance  rates 
are  higher  for  healthy  individuals  when  this 
method  of  underwriting  is  used  than  under 
the  <:ubstantially  similar  policy. 

3.  If  the  Contract's  charge  for  premium  or 
other  taxes  varies  according  to  jurisdiction, 
identification  of  the  range  of  current 
premium  or  other  taxes  is  sufficient. 

4.  Identify  charges  that  may  be  different  in 
amount  or  method  of  computation  when 
imposed  in  connection  with,  or  subsequent 
to.  increases  in  face  amount  of  a  Contract  and 
briefly  describe  the  differences. 

(b)  Portfolio  Company  Charges.  State  that 
charges  are  deducted  from  and  expenses  paid 
out  of  the  assets  of  the  Portfolio  Companies 
that  are  described  in  the  prospectuses  for 
those  companies. 

(c)  Incidental  Insurance  Charges.  If 
incidental  insurance  benefits  (as  defined  in 
Rules  6e-2  and  6e-3(T)  [17  CFR  270.6e-2.  17 
CFR  270.6e-3(T)])  are  offered  along  with  the 
Contract,  state  that  charges  also  will  be  made 
for  those  benefits. 

Item  6.  General  Description  of  Contracts 

(a)  Contract  Rights.  Identify  the  person  or 
persons  [e.g..  the  Contractowner,  insured,  or 
beneficiary)  who  have  material  rights  under 
the  Contracts,  and  the  nature  of  those  rights. 

(b)  Contract  Limitations.  Briefly  describe 
any  provisions  for  and  limitations  on: 

(1)  Allocation  of  premiums  among  sub- 
accounts of  the  Registrant: 

(2)  Transfer  of  Contract  values  between 
sub-accounts  of  the  Registrant:  and 

(3)  Conversion  or  exchange  of  Contracts  for 
another  contract,  including  a  fixed  or 
variable  annuity  or  life  insurance  contract. 

Instruction.  In  discussing  conversion  or 
exchange  of  Contracts,  the  Registrant  should 
include  any  time  limits  on  conversion  or 
exchange,  the  name  of  the  company  issuing 
the  other  contract  and  whether  that  company 
is  affiliated  with  the  issuer  of  the  Contract, 
and  how  the  cash  value  of  the  Contract  will 
be  affected  by  the  conversion  or  exchange. 

(c)  Contract  or  Registrant  Changes.  Briefly 
describe  the  changes  that  can  be  made  in  the 
Contracts  or  the  operations  of  the  Registrant 
by  the  Registrant  or  the  Depositor,  including: 

(1)  Why  a  change  may  be  made  (e.g., 
changes  in  applicable  law  or  interpretations 
of  law); 


(2)  Who,  if  anyone,  must  approve  any 
change  (e.g..  the  Contractowner  or  the 
Commission);  and 

(3)  Who.  if  anyone,  must  be  notified  of  any 
change. 

Instruction.  Describe  only  those  changes 
that  would  be  material  to  a  purchaser  of  the 
Contracts,  such  as  a  reservation  of  the  right 
to  deregister  the  Registrant  under  the 
Investment  Company  Act.  Do  not  describe 
possible  non-material  changes,  such  as 
changing  the  time  of  day  at  which  Contract 
values  are  determined. 

(d)  Other  Benefits.  Identify  any  other 
material  incidental  benefits  in  the  Contracts. 

(e)  Class  of  Purchasers.  Disclose  any 
limitations  on  the  class  or  classes  of 
purchasers  to  whom  the  Contracts  are  being 
offered. 

Item  7.  Premiums 

(a)  Purchase  Procedures.  Describe  the 
provisions  of  the  Contract  that  relate  to 
premiums  and  the  procedures  for  purchasing 
a  Contract,  including: 

(1)  The  minimum  initial  and  subsequent 
premiums  required  and  any  limitations  on 
the  amount  and  the  frequency  of  premiums 
that  will  be  accepted.  If  there  are  separate 
limits  for  each  sub-account,  state  these  limits; 

(2)  Whether  required  premiums,  if  any.  are 
payable  for  the  life  of  the  Contract  or  some 
other  term: 

(3)  Whether  payment  of  certain  levels  of 
premiums  will  guarantee  that  the  Contract 
will  not  lapse  regardless  of  the  Contract's 
cash  value; 

(4)  If  applicable,  under  what  circumstances 
premiums  may  be  required  in  order  to  avoid 
lapse  and  how  the  amount  of  the  additional 
premiums  will  be  determined: 

(5)  If  applicable,  under  what  circumstances 
nonpayment  of  a  required  premium  will  not 
cause  the  Contract  to  lapse; 

(6)  If  applicable,  under  what  circumstances 
premiums  in  addition  to  the  required 
premiums  will  be  permitted:  and 

(7)  If  applicable,  whether  the  level  of  the 
Contract's  required  premiums  may  change 
and,  if  so,  how  the  amount  of  the  change  will 
be  determined. 

(b)  Premium  Amount.  Briefly  describe  the 
factors  that  determine  the  amount  of  any 
required  premiums  (e.g..  face  amount,  death 
benefit  option,  and  charges  and  expenses). 

(c)  Premium  Payment  Plans.  Identify-  the 
premium  payment  plans  available.  Include 
the  available  payment  frequencies,  payment 
facilities  such  as  employee  payroll  deduction 
plans  and  preauthorized  checking 
arrangements,  and  any  special  billing 
arrangements.  Indicate  whether  the  premium 
payment  plan  or  schedule  may  be  changed. 

(d)  Premium  Due  Dates.  Briefly  explain  the 
provisions  of  the  Contract  that  relate  to 
premium  due  dates  and  the  operation  of  any 
grace  period,  including  the  effect  of  the 
insured's  death  during  the  grace  period. 

(e)  Automatic  Premium  Loans.  If 
applicable,  brieflv  describe  the  circumstances 
under  which  required  premiums  may  be  paid 
bv  means  of  an  automatic  premium  loan. 

(f)  Sub-Account  Valuation.  Describe  the 
procedures  for  valuing  sub-account  assets, 
including: 

(1)  An  explanation  of  when  the  required 
premiums  and  additional  premiums  are 


credited  to  the  Contract's  cash  value  in  the 
sub-accounts,  and  the  basis  (e.g., 
accumulation  unit  value)  on  which 
premiums  are  credited; 

(2)  An  explanation,  to  the  extent 
applicable,  that  premiums  are  credited  to  the 
Contract's  cash  value  on  the  basis  of  the  sub- 
account valuation  next  determined  after 
receipt  of  a  premium; 

Instruction.  If,  in  any  case,  a  delay  occurs 
between  the  receipt  of  premiums  and  the 
crediting  of  premiums  to  the  sub-accounts 
[e.g..  a  delay  during  the  "free-look"  period), 
describe  where  the  premiums  are  held  in  the 
interim. 

(3)  An  explanation  of  when  valuations  of 
the  assets  of  the  sub-accounts  are  made;  and 

(4)  A  statement  identifying  in  a  general 
manner  any  national  holidays  when  sub- 
account assets  will  not  be  valued  and 
specifying  any  additional  local  or  regional 
holidays  when  sub-account  assets  will  not  be 
valued. 

Instruction  In  responding  to  this 
paragraph,  a  Registrant  may  use  a  list  of 
specific  days  or  any  other  means  that 
effectively  communicates  the  information 
(e.g..  explaining  that  sub-account  assets  will 
not  be  valued  on  the  days  on  which  the  New 
York  Stock  Exchange  is  closed  for  trading). 

Item  8.  Death  Benefits  and  Contract  Values 

(a)  Death  Benefits  Briefly  describe  the 
death  benefits  available  under  the  Contract. 

Instruction  Include: 

(i)  When  insurance  coverage  is  effective; 

(ii)  When  the  death  benefit  is  calculated 
and  payable: 

(iii)  How  the  death  benefit  is  calculated; 

(iv)  Who  has  the  right  to  choose  the  form 
of  benefit  and  the  procedure  for  choosing  the 
form  of  benefit,  including  when  the  choice  is 
made  and  whether  the  choice  is  revocable; 

(v)  The  forms  the  benefit  may  lake  and  the 
form  of  benefit  that  will  be  provided  if  a 
particular  form  has  not  been  elected,  and 

(vi)  Whether  there  is  a  minimum  death 
benefit  guarantee  associated  with  the 
Contract. 

Also  describe  if  and  how  a  Contractowner 
mav  increase  or  decrease  the  face  amount, 
including  the  minimum  and  the  maximum 
amounts,  any  requirement  of  additional 
evidence  of  insurability,  and  whether 
charges,  including  sales  load,  are  affected. 

(b)  Charges  and  Contract  Values.  Explain 
how  the  investment  performance  of  the 
Portfolio  Companies,  expenses,  and 
deduction  of  charges  affect  Contract  values 
and  death  benefits. 

Item  9.  Surrenders.  Partial  Surrenders,  and 
Partial  Withdravvats 

(a)  Surrender.  Briefly  describe  how  a 
Contractowner  can  surrender  a  Contract, 
including  any  limits  on  the  ability  to 
surrender,  how  the  proceeds  are  calculated, 
and  when  they  are  payable. 

(b)  Partial  Surrender  and  Withdrawal. 
Indicate  generally  whether  and  under  what 
circumstances  partial  surrenders  and  partial 
withdrawals  are  available  under  a  Contract, 
including  the  minimum  and  maximum 
amounts  that  may  be  surrendered  or 
withdrawn,  any  limits  on  their  availability, 
how  the  proceeds  are  calculated,  and  when 
the  proceeds  are  payable. 
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(c)  Effect  of  Partial  Surrender  and 
Withdrawal.  Briefly  describe  whether  partial 
surrenders  or  partial  withdrawals  will  affect 
a  Contract's  cash  value  or  death  benefit  and 
whether  any  charge(s)  will  apply. 

(d)  Sub-Account  Allocation.  Describe  how 
partial  surrenders  and  partial  withdrawals 
will  be  allocated  among  the  sub-accounts. 

Instruction.  The  Registrant  should 
generally  describe  the  terms  and  conditions 
that  apply  to  these  transactions.  Technical 
information  regarding  the  determination  of 
amounts  available  to  be  surrendered  or 
withdrawn  should  be  included  in  the  SAI. 

(e)  Revocation  Rights.  Briefly  describe  any 
revocation  rights  (e.g..  "free-look" 
provisions),  including  a  description  of  how 
the  amount  refunded  is  determined,  the 
method  for  crediting  earnings  to  premiums 
during  the  free-look  period,  and  whether 
investment  options  are  limited  during  the 
free-look  period. 

Item  1 0.  Loans 

Briefly  describe  the  loan  provisions  of  the 
Contract,  including  any  of  the  following  that 
are  applicable. 

(a)  Availability  of  Loans.  A  brief  statement 
that  a  portion  of  the  Contracts  cash 
surrender  value  may  be  borrowed. 

(b)  Limitations.  Any  limits  on  availability 
of  loans  (e.g.,  a  prohibition  on  loans  during 
the  first  contract  year). 

(c)  Interest.  A  statement  of  the  amount  of 
interest  charged  on  the  loan  and  the  amount 
of  interest  credited  to  the  Contract  in 
connection  with  the  loaned  amount. 

(d)  Effect  on  Cash  Value  and  Death  Benefit. 
A  brief  explanation  that  amounts  borrowed 
under  a  Contract  do  not  participate  in  a 
Registrant's  investment  experience  and  that 
loans,  therefore,  can  affect  the  Contract's  cash 
value  and  death  benefit  whether  or  not  the 
loan  is  repaid.  Also,  a  brief  explanation  that 
the  cash  surrender  value  and  the  death 
proceeds  payable  will  be  reduced  by  the 
amount  of  any  outstanding  Contract  loan 
plus  accrued  interest. 

(e)  Procedures.  The  loan  procedures, 
including  how  and  when  amounts  borrowed 
are  transferred  out  of  the  Registrant  and  how 
and  when  amounts  repaid  are  credited  to  the 
Registrant. 

Item  11.  Lapse  and  Reinstatement 

(a)  Lapse.  State  when  and  under  what 
circumstances  a  Contract  will  lapse. 

(b)  Lapse  Options.  Describe  briefly 
any  lapse  options  available,  hidicate 
those  that  will  not  apply  unless  they  are 
elected  and  those  that  will  apply  in  the 
absence  of  an  election.  Indicate  whether 
the  availability  of  any  of  the  lapse 
options  is  limited. 

(c)  Effect  of  Lapse.  Describe  briefly  the 
factors  that  will  determine  the  amount 
of  insurance  coverage  provided  under 
the  available  lapse  options.  Describe 
concisely  how  the  cash  value,  surrender 
value,  and  death  benefit  will  be 
determined.  If  these  values  and  benefits 
will  be  determined  in  the  same  manner 
as  prior  to  lapse,  a  statement  to  that 
effect  is  sufficient. 


(d)  Reinstatement.  State  under  what 
circumstcinces  a  Contract  may  be 
reinstated.  Explain  any  requirements  for 
reinstatement,  including  charges  to  be 
paid  by  the  Contractowner,  outstanding 
loan  repayments,  and  evidence  of 
insurability. 

Item  12. Taxes 

(a)  Tax  Consequences.  Describe  the 
material  tax  consequences  to  the 
Contractowner  and  beneficiary  of 
buying,  holding,  exchanging,  or 
exercising  rights  under  the  Contract. 

Instruction.  Discuss  the  taxation  of 
death  benefit  proceeds,  periodic  and 
non-periodic  withdrawals,  loans,  and 
any  other  distribution  that  may  be 
received  under  the  Contract,  as  well  as 
the  tax  benefits  accorded  the  Contract 
and  other  material  tax  consequences. 
Describe,  if  applicable,  whether  the  tax 
consequences  vary  with  different  uses  of 
the  Contract. 

(b)  Effect.  Describe  the  effect,  if  any, 
of  taxation  on  the  determination  of  cash 
values  or  sub-account  values. 


Item  13.  Legal  Proceedings 

Describe  any  material  pending  legal 
proceedings,  other  than  ordinary  routine 
litigation  incidental  to  the  business,  to 
which  the  Registrant,  the  Registrant's 
principal  underwriter,  or  the  Depositor 
is  a  party.  Include  the  name  of  the  court 
in  which  the  proceedings  are  pending, 
the  date  instituted,  the  principal  parties 
involved,  a  description  of  the  factual 
basis  alleged  to  underlie  the  proceeding, 
and  the  relief  sought.  Include  similar 
information  as  to  any  legal  proceedings 
instituted,  or  known  to  be 
contemplated,  by  a  governmental 
authority. 

Instruction.  For  purposes  of  this 
requirement.  legal  proceedings  are 
material  only  to  the  extent  that  they  are 
likely  to  have  a  material  adverse  effect 
on  the  Registrant,  the  ability  of  the 
principal  underwriter  to  perform  its 
contract  with  the  Registrant,  or  the 
ability  of  the  Depositor  to  meet  its 
obligations  under  the  Contracts. 

Item  14.  Financial  Statements 

If  all  of  the  required  financial 
statements  of  the  Registrant  and  the 
Depositor  (see  Item  24)  are  not  in  the 
prospectus,  state,  under  a  separate 
caption,  where  the  financial  statements 
may  be  found.  Briefly  explain  how 
investors  may  obtain  any  financial 
statements  not  in  the  Statement  of 
Additional  Information. 


Part  B:  Information  Required  in  a 
Statement  of  Addltionai  Information 

Item  15.  Cover  Page  and  Table  of 
Contents 

(a)  Front  Cover  Page.  Include  the 
following  information  on  the  outside 
front  cover  page  of  the  SAI: 

(1)  The  Registrant's  name. 

(2)  The  Depositor's  name. 

(3)  A  statement  or  statements: 

(A)  That  the  SAI  is  not  a  prospectus; 

(B)  How  the  prospectus  may  be 
obtained;  and 

(C)  Whether  and  from  where 
information  is  incorporated  by  reference 
into  the  SAI,  as  permitted  by  General 
Instruction  D. 

Instruction.  Any  information 
incorporated  by  reference  into  the  SAI 
must  be  delivered  with  the  SAI. 

(4)  The  date  of  the  SAI  and  of  the 
prospectus  to  which  the  SAI  relates. 

(b)  Table  of  Contents.  Include  under 
appropriate  captions  (and  subcaptions) 
a  list  of  the  contents  of  the  SAI  and, 
when  useful,  provide  cross-references  to 
related  disclosure  in  the  prospectus. 

Item  16.  General  Information  and 
History 

(a)  Depositor.  Provide  the  date  and 
form  of  organization  of  the  Depositor, 
the  name  of  the  state  or  other 
jurisdiction  in  which  the  Depositor  is 
organized,  and  a  description  of  the 
general  nature  of  the  Depositor's 
business. 

Instruction.  The  description  of  the 
Depositor's  business  should  be  short 
and  need  not  list  all  of  the  businesses 
in  which  the  Depositor  engages  or 
identify  the  jurisdictions  in  which  it 
does  business  if  a  general  description 
(e.g.,  "life  insurance"  or  "reinsurance") 
is  provided. 

(b)  Registrant.  Provide  the  date  and 
form  of  organization  of  the  Registrant 
and  the  Registrant's  classification 
pursuant  to  Section  4  [15  U.S.C.  80a-4] 
(i.e.,  a  separate  accoimt  and  a  unit 
investment  trust). 

(c)  History  of  Depositor  and 
Registrant.  If  the  Depositor's  name  was 
changed  during  the  past  five  years,  state 
its  former  name  and  the  approximate 
date  on  which  it  was  changed.  If,  at  the 
request  of  any  state,  sales  of  contracts 
offered  by  the  Registrant  have  been 
suspended  at  any  time,  or  if  sales  of 
contracts  offered  by  the  Depositor  have 
been  suspended  during  the  past  five 
years,  briefly  describe  the  reasons  for 
and  results  of  the  suspension.  Briefly 
describe  the  nature  and  results  of  any 
bankruptcy,  receivership,  or  similar 
proceeding,  or  any  other  material 
reorganization,  readjustment,  or 
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succession  of  Depositor  during  the  past 
five  years. 

(d)  Ownership  of  Sub-Account  Assets. 
If  10  percent  or  more  of  the  assets  of  any 
sub-account  are  not  attributable  to 
Contracts  or  to  accumulated  deductions 
or  reserves  [e.g..  initial  capital 
contributed  by  the  Depositor),  state 
what  percentage  those  assets  are  of  the 
total  assets  of  the  Registrant.  If  the 
Depositor,  or  any  other  person 
controlling  the  assets,  has  any  present 
intention  of  removing  the  assets  from 
the  sub-account,  so  state. 

(e)  Control  of  Depositor.  State  the 
name  of  each  person  who  controls  the 
Depositor  and  the  nature  of  its  business. 

Instruction.  If  the  Depositor  is 
controlled  by  another  person  that,  in 
turn,  is  controlled  by  another  person, 
give  the  name  of  each  control  person 
and  the  nature  of  its  business. 

Item  1 7.  Services 

(a)  Expenses  Paid  by  Third  Parties. 
Describe  all  fees,  expenses,  and  costs  of 
the  Registrant  that  are  to  be  paid  by 
persons  other  than  the  Depositor  or  the 
Registrant,  and  identify  those  persons. 

(b)  Service  Agreements.  Summarize 
the  substantive  provisions  of  any 
management-related  service  contract 
that  may  be  of  interest  to  a  purchaser  of 
the  Registrant's  securities,  under  which 
services  are  provided  to  the  Registrant, 
luiless  the  contract  is  described  in 
response  to  some  other  item  of  this 
form.  Indicate  the  parties  to  the 
contract,  and  the  total  dollars  paid  and 
by  whom  for  each  of  the  past  tliree 
years. 

Instructions. 

1.  The  term  "management-related 
service  contract"  includes  any  contract 
with  the  Registrant  to  keep,  prepare,  or 
file  accounts,  books,  records,  or  other 
documents  required  under  federal  or 
state  law,  or  to  provide  any  similar 
services  with  respect  to  the  daily 
administration  of  the  Registrant,  but 
does  not  include  the  following: 

(a)  Any  agreement  with  the  Registrant 
to  act  as  custodian  or  agent  to 
administer  purchases  and  redemptions 
under  the  Contracts;  and 

(b)  Any  contract  with  the  Registrant 
for  outside  legal  or  auditing  services,  or 
contract  for  personal  employment 
entered  into  with  the  Registrant  in  the 
ordinary  course  of  business. 

2.  In  summarizing  the  substantive 
provisions  of  any  management-related 
service  contract,  include  the  following: 

(a)  The  name  of  the  person  providing 
the  service; 

(b)  The  direct  or  indirect 
relationships,  if  any,  of  the  person  with 
the  Registrant,  its  Depositor,  or  its 
principal  underwriter:  and 


(c)  The  nature  of  the  ser\'ices 
provided,  and  the  basis  of  the 
compensation  paid  for  the  services  for 
the  Registrant's  last  three  fiscal  years. 

(c)  Other  Ser\ice  Providers. 

(1)  Unless  disclosed  in  response  to 
paragraph  (b)  or  another  item  of  this 
form,  identify-  and  state  the  principal 
business  address  of  any  person  who 
provides  significant  administrative  or 
business  affairs  management  services  for 
the  Registrant  [e.g..  an  "Administrator." 
"Sub-Administrator."  "Servicing 
Agent"),  describe  the  ser\'ices  provided, 
and  the  compensation  paid  for  the 
services. 

(2)  State  the  name  and  principal 
business  address  of  the  Registrant's 
custodian  and  independent  public 
accountant  and  describe  generally  the 
services  performed  by  each. 

(3)  If  the  Registrant's  assets  are  held 
bv  a  person  other  than  the  Depositor,  a 
commercial  bank,  trust  company,  or 
depositor^'  registered  with  the 
Commission  as  custodian,  state  the 
nature  of  the  business  of  that  person, 

(4)  If  an  affiliated  person  of  the 
Registrant  or  the  Depositor,  or  an 
affiliated  person  of  the  affiliated  person, 
acts  as  administrative  or  ser\'icing  agent 
for  the  Registrant,  describe  the  services 
the  person  performs  and  the  basis  for 
remuneration.  State,  for  the  past  three 
years,  the  total  dollars  paid  for  the 
services,  and  by  whom. 

Instruction.  No  disclosure  need  be 
given  in  response  to  paragraph  (c)(4)  of 
this  item  for  an  administrative  or 
servicing  agent  who  is  also  the 
Depositor. 

(5)  If  the  Depositor  is  the  principal 
underwriter  of  the  Contracts,  so  state. 

Item  18.  Premiums 

(a)  Administrative  Procedures. 
Discuss  generally  the  Registrant's 
administrative  rules  applicable  to 
premium  payments,  to  the  extent  that 
they  are  not  discussed  in  the 
prospectus. 

Instruction.  Examples  include 
information  regarding  any  condition 
applicable  to  changes  in  premium 
payment  schedules,  any  limitations  on 
prepayments  of  premiums,  any  relevant 
rules  for  classif\'ing  payments  made 
other  than  in  response  to  a  bill  or  in  an 
amount  other  than  the  amount  billed 
for,  etc. 

(b)  Automatic  Premium  Loans.  If  the 
contract  provides  an  automatic 
premium  loan  option,  describe  the 
option,  including  the  circimistances 
under  which  it  will  be  used  to  pay  a 
required  premium  and  whether,  and 
how,  interest  will  be  charged  on  the 
loan.  Describe  any  effect  not  described 
in  the  prospectus  that  an  automatic 


premium  loan  could  have  on  the 
Contract  [e.g..  how  automatic  premium 
loans  affect  cash  value). 

Item  19.  Additional  Information  About 
Operation  of  Contracts  and  Registrant 

(a)  Incidental  Benefits.  To  the  extent 
not  described  in  the  prospectus,  explain 
the  manner  in  which  the  purchase  or 
operation  of  other  incidental  benefits 
affects  the  exercise  of  rights  and  the 
determination  of  benefits  under  the 
Contract  such  as  whether  the  Contract 
or  any  rider  provides  for  a  change  of 
insured  or  for  all  or  a  portion  of  the 
death  benefit  to  be  paid  while  the 
insured  is  still  alive. 

(b)  Surrender  and  Withdrawal  To  the 
extent  not  described  in  the  prospectus, 
explain  the  Contract's  surrender  and 
withdrawal  provisions. 

(c)  Material  Contracts  Relating  to  the 
Registrant.  Disclose  any  material 
contract  relating  to  the  operation  or 
administration  of  the  Registrant. 

Item  20.  Underwriters 

(a)  Identification.  Identify  each 
principal  underwriter  (other  than  the 
Depositor)  of  the  Contracts,  and  state  its 
principal  business  address.  If  the 
principal  underwriter  is  affiliated  with 
the  Registrant,  the  Depositor,  or  any 
affiliated  person  of  the  Registrant  or  the 
Depositor,  identify  how  they  are 
affiliated  [e.g.,  the  principal  underwriter 
is  controlled  by  the  Depositor). 

(b)  Offering  and  Commissions.  For 
each  principal  underwriter  distributing 
Contracts  of  the  Registrant,  state: 

(1)  Whether  the  offering  is 
continuous;  and 

(2)  the  aggregate  dollar  amount  of 
underwriting  commissions  paid  to,  and 
the  amount  retained  by.  the  principal 
underwriter  for  each  of  the  Registrant's 
last  three  fiscal  years. 

(c)  Other  Payments.  With  respect  to 
any  payments  made  by  the  Registrant  to 
an  underwriter  of  or  dealer  in  the 
Contracts  during  the  Registrants  last 
fiscal  vear.  disclose  the  name  and 
address  of  the  underwriter  or  dealer,  the 
amount  paid  and  basis  for  determining 
that  amount,  the  circumstances 
surrounding  the  payments,  and  the 
consideration  received  by  the 
Registrant.  Do  not  include  information 
about: 

(1)  Payments  made  through  deduction 
from  premiums  paid  at  the  time  of  sale 
of  the  Contracts:  or 

(2)  Payments  made  from  cash  values 
upon  full  or  partial  surrender  of  the 
Contracts  or  from  an  increase  or 
decrease  in  the  face  amount  of  the 
Contracts. 

Instructions. 
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1 .  Information  need  not  be  given 
about  the  service  of  mailing  proxies  or 
periodic  reports  of  the  Registrant. 

2.  Information  need  not  be  given 
about  any  service  for  which  total 
payments  of  less  than  $5,000  were  made 
during  each  of  the  Registrant's  last  three 
fiscal  years. 

3.  Information  need  not  be  given 
about  payments  made  under  any 
contract  to  act  as  administrative  or 
servicing  agent. 

4.  If  the  payments  were  made  under 
an  arrangement  or  policy  applicable  to 
dealers  generally,  describe  only  the 
arrangement  or  policy. 

(d)  Commissions  to  Dealers.  State  the 
commissions  paid  to  dealers  as  a 
percentage  of  premiums. 

Item  21.  Additional  Information  About 
Charges 

(a)  Sales  Load.  Describe  the  method 
that  will  be  used  to  determine  the  sales 
load  on  the  Contracts  offered  by  the 
Registrant. 

(b)  Special  Purchase  Plans.  Describe 
any  special  purchase  plans  (e.g..  group 
life  insurance  plans)  or  methods  that 
reflect  scheduled  variations  in.  or 
elimination  of.  any  applicable  charges 
[e.g.,  group  discounts,  waiver  of 
deferred  sales  loads  for  a  specified 
percentage  of  cash  value,  investment  of 
proceeds  from  another  Contract, 
exchange  privileges,  employee  benefit 
plans,  or  the  terms  of  a  merger, 
acquisition,  or  exchange  offer  made 
pursuant  to  a  plan  of  reorganization). 
Identify  each  class  of  individuals  or 
transactions  to  which  the  plans  or 
methods  apply,  including  officers, 
directors,  members  of  the  board  of 
managers,  or  employees  of  the 
Depositor,  underwriter,  Portfolio 
Companies,  or  investment  adviser  to 
Portfolio  Companies,  and  the  amount  of 
the  reductions,  and  state  from  whom 
additional  information  may  be  obtained. 
For  special  purchase  plans  or  methods 
that  reflect  variations  in.  or  elimination 
of,  charges  other  than  according  to  a 
fixed  schedule,  describe  the  basis  for  the 
variation  or  elimination  (e.g..  the  size  of 
the  purchaser,  a  prior  existing 
relationship  with  the  purchaser,  the 
purchaser's  assumption  of  certain 
administrative  functions,  or  other 
characteristics  that  result  in  differences 
in  costs  or  services). 

(c)  Underwriting  Procedures.  Briefly 
identify  underwriting  procedures  used 
in  connection  with  the  Contract  and  any 
effect  of  different  types  of  underwTiting 
on  the  charges  in  the  Contract.  Specify 
the  basis  of  the  mortality  charges 
guaranteed  in  the  Contracts. 

(d)  Increases  in  Face  Amount. 
Describe  in  more  detail  the  charges 


assessed  on  increases  in  face  amount, 
including  the  procedures  used  following 
an  increase  in  face  amount  to  allocate 
cash  values  and  premium  payments 
between  the  original  Contract  and 
incremental  Contracts. 

Item  22.  Lapse  and  Reinstatement 

To  the  extent  that  the  prospectus  does 
not  do  so.  describe  the  lapse  and 
reinstatement  provisions  of  the 
Contract.  Include  a  discussion  of  any 
time  limits  that  apply,  how  the  charge 
to  reinstate  is  determined,  and  any  other 
conditions  that  apply  to  reinstatement. 
Describe  the  features  of  any  lapse 
options  not  described  in  the  prospectus, 
including  any  factors  that  will 
determine  the  amount  or  duration  of  the 
insurance  coverage,  and  the  limitations 
and  conditions  on  availability  of  each 
lapse  option.  Identify  which  contract 
transactions  (e.g.,  loans,  partial 
withdrawals  and  surrenders,  transfers) 
are  available  while  the  Contract  is 
continued  under  a  lapse  option.  Indicate 
when  limits  on  contract  transactions  are 
different  from  those  that  apply  prior  to 
lapse. 

Item  23.  Loans 

(a)  Loan  Provisions.  To  the  extent  that 
the  prospectus  does  not  do  so,  explain 
the  loan  provisions  of  the  Contract. 

(b)  Amount  Available.  State  how  the 
amount  available  for  a  policy  loan  is 
calculated. 

(c)  Effect  on  Cash  Value  and  Sub- 
Accounts.  Describe  how  loans  and  loan 
repayments  affect  cash  value  and  how 
they  are  allocated  among  the  sub- 
accounts. 

(d)  Interest.  Describe  how  interest 
accrues  on  the  loan,  when  it  is  payable, 
and  how  interest  is  treated  if  not  paid. 
Explain  how  interest  earned  on  the 
loaned  amount  is  credited  to  the 
Contract  and  allocated  to  the  sub- 
accounts. 

(e)  Other  Effects.  Describe  any  other 
effect  not  already  described  in  the 
prospectus  that  a  loan  could  have  on  the 
Contract  (e.g.,  the  effect  of  a  Contract 
loan  in  excess  of  cash  value). 

Item  24.  Financial  Statements 

(a)  Registrant.  Provide  financial 
statements  of  the  Registrant. 

Instruction.  Include,  in  a  separate 
section,  the  financial  statements  and 
schedules  required  by  Regulation  S-X 
[17  CFR  210).  Financial  statements  of 
the  Registrant  may  be  limited  to: 

(i)  An  audited  balance  sheet  or 
statement  of  assets  and  liabilities  as  of 
the  end  of  the  most  recent  fiscal  year; 

(ii)  An  audited  statement  of 
operations  for  the  most  recent  fiscal  year 
conforming  to  the  requirements  of  Rule 


6-07  of  Regulation  S-X  [17  CFR  210.6- 
07); 

(iii)  An  audited  statement  of  cash 
flows  for  the  most  recent  fiscal  year  if 
necessary  to  comply  with  generally 
accepted  accounting  principles;  and 

(iv)  Audited  statements  of  changes  in 
net  assets  conforming  to  the 
requirements  of  Rule  6-09  of  Regulation 
S-X  [17  CFR  210.6-09]  for  the  two  most 
recent  fiscal  years. 

(b)  Depositor.  Provide  financial 
statements  of  the  Depositor. 

Instructions. 

1.  Include,  in  a  separate  section,  the 
financial  statements  and  schedules  of 
the  Depositor  required  by  Regulation  S- 
X.  If  the  Depositor  would  not  have  to 
prepare  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles  except  for  use  in 
this  registration  statement  or  other 
registration  statements  filed  on  Forms 
N-3,  N-4,  or  N-6,  its  financial 
statements  may  be  prepared  in 
accordance  with  statutory  requirements. 
The  Depositor's  financial  statements 
must  be  prepared  in  accordance  with 
generally  accepted  accounting 
principles  if  the  Depositor  prepares 
financial  information  in  accordance 
with  generally  accepted  accounting 
principles  for  use  by  the  Depositor's 
parent,  as  defined  in  Rule  l-02{p)  of 
Regulation  S-X  [17  CFR  210.1-02(p)],  in 
any  report  under  sections  13(a)  and 
15(d)  of  the  Seciuities  Exchange  Act  [15 
U.S.C.  78m(a)  and  78o(d)]  or  any 
registration  statement  filed  under  the 
Securities  Act. 

2.  All  statements  and  schedules  of  the 
Depositor  required  by  Regulation  S-X, 
except  for  the  consolidated  balance 
sheets  described  in  Rule  3-01  of 
Regulation  S-X  (17  CFR  210.3-01],  and 
any  notes  to  these  statements  or 
schedules,  may  be  omitted  from  Part  B 
and  instead  included  in  Part  C  of  the 
registration  statement.  If  any  of  this 
information  is  omitted  from  Part  B  and 
included  in  Part  C,  the  consolidated 
balance  sheets  included  in  Part  B 
should  be  accompanied  by  a  statement 
that  additional  financial  information 
about  the  Depositor  is  available,  vdthout 
charge,  upon  request.  When  a  request 
for  the  additional  financial  information 
is  received,  the  Registrant  should  send 
the  information  within  3  business  days 
of  receipt  of  the  request,  by  first-class 
mail  or  other  means  designed  to  ensure 
equally  prompt  delivery. 

3.  Notwithstanding  Rule  3-12  of 
Regulation  S-X  [17  CFR  210.3-12],  the 
financial  statements  of  the  Depositor 
need  not  be  more  current  than  as  of  the 
end  of  the  most  recent  fiscal  year  of  the 
Depositor.  In  addition,  when  the 
anticipated  effective  date  of  a 
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registration  statement  falls  within  90 
days  subsequent  to  the  end  of  the  fiscal 
year  of  the  Depositor,  the  registration 
statement  need  not  include  financial 
statements  of  the  Depositor  more 
current  than  as  of  the  end  of  the  third 
fiscal  quarter  of  the  most  recently 
completed  fiscal  year  of  the  Depositor 
unless  the  audited  financial  statements 
for  such  fiscal  year  are  available.  The 
exceptions  to  Rule  3-12  of  Regulation 
S-X  contained  in  this  Instruction  3  do 
not  apply  when: 

(i)  The  Depositor's  financial 
statements  have  never  been  included  in 
an  effective  registration  statement  under 
the  Securities  Act  of  a  separate  account 
that  offers  variable  aimuity  contracts  or 
variable  life  insurance  contracts;  or 

(ii)  The  balance  sheet  of  the  Depositor 
at  the  end  of  either  of  the  two  most 
recent  fiscal  years  included  in  response 
to  this  Item  shows  a  combined  capital 
and  surplus,  if  a  stock  company,  or  an 
unassigned  surplus,  if  a  mutual 
company,  of  less  than  $1,000,000;  or 

(iii)  The  balance  sheet  of  the 
Depositor  at  the  end  of  a  fiscal  quarter 
within  135  days  of  the  expected  date  of 
effectiveness  under  the  Securities  Act 
(or  a  fiscal  quarter  within  90  days  of 
filing  if  the  registration  statement  is 
filed  solely  under  the  Investment 
Company  Act)  would  show  a  combined 
capital  and  surplus,  if  a  stock  company, 
or  an  unassigned  surplus,  if  a  mutual 
company,  of  less  than  $1,000,000.  If  two 
fiscaJ  quarters  end  within  the  135  day 
period,  the  Depositor  may  choose  either 
for  purposes  of  this  test. 

Any  interim  financial  statements 
required  by  this  Item  need  not  be 
comparative  with  financial  statements 
for  the  same  interim  period  of  an  earlier 
year. 

Item  25.  Performance  Data 

(a)  Calculation.  If  the  Registrant 
advertises  any  performance  data, 
include  an  explanation  of  how 
performance  is  calculated,  whether  the 
data  reflects  all  charges,  the  nature  of 
any  charges  that  are  not  reflected  in  the 
data,  and  the  effect  on  performance  of 
excluding  those  charges.  If  the 
Registrant  advertises  its  performance 
calculated  in  more  than  one  maimer, 
briefly  explain  the  material  differences 
between  the  calculations. 

(b)  Quotation.  For  each  sub-account 
for  which  the  Registrant  advertises  any 
performance  data,  furnish: 

(1)  a  quotation  of  performance, 
computed  by  each  of  the  methods  used 
in  advertising;  and 

(2)  the  length  of  and  the  last  day  in 
the  period  used  in  computing  the 
quotation. 


Item  26.  Illustrations 

The  Registrant  may,  but  is  not 
required  to.  include  a  table  of 
hypothetical  illustrations  of  death 
benefits,  cash  svurender  vjilues,  and 
cash  values  in  either  the  prospectus  or 
the  SAI.  The  following  standards  should 
be  used  to  prepare  any  table  of 
hypothetical  illustrations  that  is 
included  in  the  prospectus  or  the  SAI: 

(a)  Narrative  Information.  The 
illustrations  should  be  preceded  by  a 
clear  and  concise  explanation,  including 
(i)  a  description  of  the  expenses 
reflected  in  the  illustrations;  (ii)  that  the 
illustrations  are  based  on  assumptions 
about  investment  returns  and 
Contractowner  characteristics;  (iii)  the 
circumstances  imder  which  actual 
results  for  a  particular  purchaser  of  the 
Contract  would  differ  from  the 
illustrations;  and  (iv)  whether 
personalized  illustrations  are  available 
and,  if  available,  how  they  may  be 
obtained. 

(b)  Headings.  The  headings  should 
contain  the  following  information:  sex. 
age,  rating  classification  (e.g., 
nonsmoker,  smoker,  preferred,  or 
standard),  premium  amount  and 
payment  schedule,  face  amoimt,  and 
death  benefit  option. 

(c)  Premiums.  Ages.  Premiimi 
amounts  used  in  the  illustrations  should 
be  representative  of  the  actual  or 
expected  typical  premium  amount.  The 
typical  premium  amount  may  be  based 
on  the  average  or  median  premium 
amount  or  some  other  reasonable  basis 
that  results  in  a  typical  premium 
amount  that  is  fairly  representative  of 
actual  or  expected  Contract  sales.  Ages 
used  in  the  illustrations  should  be 
representative  of  actual  or  expected 
Contract  sales. 

(d)  Rating  Classifications.  Illustrations 
should  be  shown  for  the  rating 
classification  with  the  greatest  number 
of  outstanding  Contracts  (or  expected 
Contracts  in  the  case  of  a  new  Contract), 
unless  this  rating  classification  is  not 
fairly  representative  of  actual  or 
expected  Contract  sales.  In  this  case, 
illustrations  should  be  showrn  for  a 
commonly  used  rating  classification  that 
is  fairly  representative  of  actual  or 
expected  Contract  sales. 

(e)  years.  Illustrated  values  should  be 
provided  for  Contract  years  one  through 
ten,  for  every  five  years  beyond  the 
tenth  Contract  year,  and  for  the  year  of 
Contract  maturity. 

(f)  Illustrated  Values.  Death  benefits 
and  cash  surrender  values  should  be 
illustrated  at  three  rates  of  return  and 
two  levels  of  charges  (described  in 
paragraphs  (g)  and  (i)).  The  Registrant 
may  also  illustrate  cash  values,  but  cash 


values  must  be  accompanied  by 
corresponding  cash  surrender  values. 
All  illustrated  values  should  be 
determined  as  of  the  end  of  the  Contract 
year. 

(g)  Rates  of  Return  The  Registrant 
should  use  gross  rates  of  return  of  0%, 
6%,  and  one  other  rate  not  greater  than 
12%.  Additional  gross  rates  of  return  no 
greater  than  12%  may  be  used.  Explain 
that  the  gross  rates  of  return  used  in  the 
illustrations  do  not  reflect  the 
deductions  of  the  charges  and  expenses 
of  the  Portfolio  Companies. 

(h)  Portfolio  Company  Charges 
Portfolio  Company  management  fees 
and  other  Portfolio  Company  charges 
and  expenses  should  be  reflected  using 
the  arithmetic  average  of  those  charges 
and  expenses  incurred  during  the  most 
recent  fiscal  year  for  all  of  the  available 
Portfolio  Companies  or  any  materially 
greater  amount  expected  to  be  incurred 
during  the  current  fiscal  year.  In 
determining  charges  and  expenses 
incurred  during  the  most  recent  fiscal 
year  or  expected  to  be  incurred  during 
the  current  fiscal  year,  include  amounts 
that  would  have  been  incurred  absent 
expense  reimbursement  or  fee  waiver 
arrangements. 

(i)  Other  Charges  Values  should  be 
illustrated  using  both  current  and 
guaranteed  maximum  charges  at  the  0% 
rate  of  return,  the  6%  rate  of  return,  and 
one  other  rate  of  return  no  greater  than 
12%.  Illustrated  values  should 
accurately  reflect  all  charges  deducted 
under  the  Contract  (e.g.,  mortality  and 
expense  risk,  administrative,  cost  of 
insurance)  as  well  as  the  actual  timing 
of  the  deduction  of  those  charges  [e.g.. 
daily,  monthly,  annually).  For  example, 
for  a  Contract  with  a  mortality  and 
expense  risk  charge  that  is  deducted 
from  sub-account  assets  at  a  given 
annual  rate,  the  illustrated  values  will 
be  lower  if  the  charge  is  deducted  from 
assets  on  a  daily  basis  rather  than  on  a 
monthly  or  annual  basis. 

(j)  Additional  Information.  Subject  to 
the  requirement  set  out  in  General 
Instruction  C.3.(b).  additional 
information  may  be  shown  as  part  of  the 
illustrations,  provided  that  it  is 
consistent  with  the  standards  of  this 
Item  26. 

Part  C:  Other  Information 

Item  27.  Exhibits 

Subject  to  General  Instruction  D 
regarding  incorporation  by  reference 
and  rule  483  under  the  Securities  Act 
(17  CFR  230.483],  file  the  exhibits  hsted 
below  as  part  of  the  registration 
statement.  Letter  or  number  the  exhibits 
in  the  sequence  indicated  and  file 
copies  rather  than  originals,  imless 
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otherwise  required  by  rule  483.  Reflect 
any  exhibit  incorporated  by  reference  in 
the  list  below  and  identify  the 
previously  filed  document  containing 
the  incorporated  material. 

(a)  Board  of  Directors  Resolution.  The 
resolution  of  the  board  of  directors  of 
the  Depositor  authorizing  the 
establishment  of  the  Registrant. 

(b)  Custodian  Agreements.  All 
agreements  for  custody  of  securities  and 
similar  investments  of  the  Registrant, 
including  the  schedule  of  remuneration. 

(c)  Underwriting  Contracts. 
Underwriting  or  distribution  contracts 
between  the  Registrant  or  Depositor  and 
a  principal  underwriter  and  agreements 
between  principal  underwriters  or  the 
Depositor  and  dealers. 

(d)  Contracts.  The  form  of  each 
Contract,  including  any  riders  or 
endorsements. 

(e)  Applications.  The  form  of 
application  used  with  any  Contract 
provided  in  response  to  (d)  above. 

(f)  Depositor's  Certificate  of 
Incorporation  and  By-Laws.  The 
Depositor's  current  certificate  of 
incorporation  or  other  instrument  of 
organization  and  by-laws  and  any 
related  amendment. 

(g)  Reinsurance  Contracts.  Any 
contract  of  reinsurance  related  to  a 
Contract. 

(h)  Participation  Agreements.  Any 
participation  agreement  or  other 
contract  relating  to  the  investment  by 
the  Registrant  in  a  Portfolio  Company. 

(i)  Administrative  Contracts.  Any 
contract  relating  to  the  performance  of 
administrative  services  in  connection 
with  administering  a  Contract. 

(j)  Other  Material  Contracts.  Other 
material  contracts  not  made  in  the 
ordinary  course  of  business  to  be 
performed  in  whole  or  in  part  on  or  after 


the  filing  date  of  the  registration 
statement. 

(k)  Legal  Opinion.  An  opinion  and 
consent  of  counsel  regarding  the  legality 
of  the  securities  being  registered,  stating 
whether  the  securities  will,  when  sold, 
be  legally  issued  and  represent  binding 
obligations  of  the  Depositor. 

(1)  Actuarial  Opinion.  If  illustrations 
are  included  in  the  registration 
statement  as  permitted  by  Item  26,  an 
opinion  of  an  actuarial  officer  of  the 
Depositor  as  to  those  illustrations 
indicating  that: 

(1)  the  illustrations  of  cash  surrender 
values,  cash  values,  death  benefits,  and/ 
or  anv  other  values  illustrated  are 
consistent  with  the  provisions  of  the 
Contract  and  the  Depositor's 
administrative  procedures; 

(2)  the  rate  structure  of  the  Contract 
has  not  been  designed,  and  the 
assumptions  for  the  illustrations 
(including  sex,  age,  rating  classification, 
and  premium  amount  and  payment 
schedule)  have  not  been  selected,  so  as 
to  make  the  relationship  between 
premiums  and  benefits,  as  shown  in  the 
illustrations,  appear  to  be  materially 
more  favorable  than  for  any  other 
prospective  purchaser  with  different 
assumptions;  and 

(3)  the  illustrations  are  based  on  a 
commonly  used  rating  classification  and 
premium  amounts  and  ages  appropriate 
for  the  markets  in  which  the  Contract  is 
sold. 

(m)  Calculation.  If  illustrations  are 
included  in  the  registration  statement  as 
permitted  by  Item  26,  one  sample 
calculation  for  each  item  illustrated, 
e.g.,  cash  surrender  value,  cash  value, 
and  death  benefits,  showing  how  the 
illustrated  values  for  the  fifth  Contract 
year  have  been  calculated.  Demonstrate 
how  the  annual  investment  returns  of 


the  sub-accounts  were  derived  from  the 
hypothetical  gross  rates  of  retiun,  how- 
charges  against  sub-accoimt  assets  were 
deducted  from  the  annual  investment 
returns  of  the  sub-accounts,  and  how 
the  periodic  deductions  for  cost  of 
insurance  and  other  Contract  charges 
were  made  to  arrive  at  the  illustrated 
values.  Describe  how  the  calculation 
would  differ  for  other  years. 

(n)  Other  Opinions.  Any  other 
opinions,  appraisals,  or  rulings,  and 
related  consents  relied  on  in  preparing 
the  registration  statement  and  required 
by  section  7  of  the  Securities  Act  [15 
U.S.C.  77g]. 

(o)  Omitted  Financial  Statements. 
Financial  statements  omitted  from  Item 
24. 

(p)  Initial  Capital  Agreements.  Any 
agreements  or  understandings  made  in 
consideration  for  providing  the  initial 
capital  between  or  among  the  Registrant, 
Depositor,  underwriter,  or  initial 
Contractowners  and  written  assurances 
from  the  Depositor  or  initial 
Contractowners  that  purchases  were 
made  for  investment  purposes  and  not 
with  the  intention  of  redeeming  or 
reselling. 

(q)  Redeemability  Exemption. 
Disclosure  (if  not  provided  elsewhere  in 
the  registration  statement)  of  insurance 
procedures  for  which  the  Registrant  and 
Depositor  claim  any  exemption 
pursuant  to  rule  6e-2(b)(12)(ii)  or  rule 
6e-3(T)(b)(12)(iii)  under  the  Investment 
Company  Act. 

Item  28.  Directors  and  Officers  of  the 
Depositor 

Provide  the  following  information 
about  each  director  or  officer  of  the 
Depositor: 


(1) 

Name  and  Principal 

Business  Address 


(2) 
Positions  and  Offices  with  Depositor 


Instruction.  Registrants  are  required  to 
provide  the  above  information  only  for 
officers  or  directors  who  are  engaged 
directly  or  indirectly  in  activities 
relating  to  the  Registrant  or  the 
Contracts,  and  for  executive  officers 
including  the  Depositor's  president, 
secretary,  treasurer,  and  vice  presidents 
who  have  authority  to  act  as  president 
in  his  or  her  absence. 


Item  29.  Persons  Controlled  by  or  Under 
Common  Control  With  the  Depositor  or 
the  Registrant 

Provide  a  list  or  diagram  of  all 
persons  directly  or  indirectly  controlled 
bv  or  under  common  control  with  the 
Depositor  or  the  Registrant.  For  any 
person  controlled  by  another  person, 
disclose  the  percentage  of  voting 
securities  owned  by  the  immediately 
controlling  person  or  other  basis  of  that 
person's  control.  For  each  company, 
also  provide  the  state  or  other  sovereign 


power  under  the  laws  of  which  the 
company  is  organized. 
Instructions. 

1.  Include  the  Registrant  and  the 
Depositor  in  the  list  or  diagram  and 
show  the  relationship  of  each  company 
to  the  Registrant  and  Depositor  and  to 
the  other  companies  named,  using 
cross-references  if  a  company  is 
controlled  through  direct  ownership  of 
its  securities  by  two  or  more  persons. 

2.  Indicate  with  appropriate  symbols 
subsidiaries  that  file  separate  financial 
statements,  subsidiaries  included  in 
consolidated  financial  statements,  or 
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unconsolidated  subsidiaries  included  in 
group  financial  statements.  Indicate  for 
other  subsidiaries  why  financial 
statements  are  not  filed. 

Item  30.  Indemnification 

State  the  general  effect  of  any 
contract,  arrangements,  or  statute  under 
which  any  underwriter  or  affiliated 
person  of  the  Registrant  is  insured  or 


indemnified  against  any  liability 
inciured  in  his  or  her  official  capacity, 
other  than  insurance  provided  by  any 
underwriter  or  affiliated  person  for  his 
or  her  own  protection. 

Item  31.  Principal  Underwriters 

(a)  Other  Activity.  State  the  name  of 
each  investment  company  (other  than 
the  Registrant)  for  which  each  principal 


underwriter  currently  distributing  the 
Registrant's  securities  also  acts  as  a 
principal  underwriter,  depositor, 
sponsor,  or  investment  adviser. 

(b)  Management.  Provide  the 
information  required  by  the  following 
table  for  each  director,  officer,  or  partner 
of  each  principal  underwriter  named  in 
the  response  to  Item  20: 


(1) 
Name  and  Principal  Business  Address 


(2) 
Positions  and  Offices  with  Underwnter 


Instruction.  If  a  principal  underwriter  is  the  Depositor  or  an  affiliate  of  the  Depositor,  and  is  also  an  insurance 
company,  the  above  information  for  officers  or  directors  need  only  be  provided  for  officers  or  directors  who  are  engaged 
directly  or  indirectly  in  activities  relating  to  the  Registrant  or  the  Contracts,  and  for  executive  officers  including  the 
Depositor's  or  its  affiliate's  president,  secretary,  treasurer,  and  vice  presidents  who  have  authority  to  act  as  president 
in  his  or  her  absence. 

(c)  Compensation  From  the  Registrant.  Provide  the  information  required  by  the  following  table  for  all  commissions 
and  other  compensation  received,  directly  or  indirectly,  from  the  Registrant  during  the  Registrants  last  fiscal  year  by 
each  principal  underwriter: 


(1) 
Name  of  Principal  Under- 
writer 


(2) 
Net  Underwriting  Dis- 
counts and  Commissions 


(3) 

Compensation  on  Events 

Occasioning  the  Deduction 

of  a  Deferred  Sales  Load 


(41 
Brokerage  Commissions 


Other  Compensation 


Instructions. 

1.  Disclose  the  type  of  services 
rendered  in  consideration  for  the 
compensation  listed  under  column  (5), 

2.  Exclude  information  about  bona 
fide  contracts  with  the  Registrant  or  its 
Depositor  for  outside  legal  or  auditing 
services,  or  bona  fide  contracts  for 
personal  employment  entered  into  with 
the  Registrant  or  its  Depositor  in  the 
ordinary  course  of  business, 

3.  Exclude  information  about  any 
service  for  which  total  payments  of  less 
than  $5,000  were  made  during  each  of 
the  Registrant's  last  three  fiscal  years, 

4.  Exclude  information  about 
payments  made  under  any  agreement 
whereliy  another  person  contracts  with 
the  Registrant  or  its  Depositor  to 
perform  as  custodian  or  administrative 
or  servicing  agent. 

Item  32.  Location  of  Accounts  and 
Records 

State  the  name  and  address  of  each 
person  maintaining  physical  possession 
of  each  account,  book,  or  other 
document  required  to  be  maintained  by 
section  31(a)  [15  U.S.C.  80a30(a)]  and 
the  rules  under  that  section. 

Item  33.  Management  Services 

Provide  a  summary  of  the  substantive 
provisions  of  any  management-related 
service  contract  not  discussed  in  Part  A 
or  B,  disclosing  the  parties  to  the 
contract  and  the  total  amount  paid  and 


by  whom  for  the  Registrant's  last  three 
fiscal  years. 
Instructions. 

1,  The  instructions  to  Item  17  also 
apply  to  this  Item. 

2.  Exclude  information  about  any 
service  provided  for  payments  totaling 
less  than  $5,000  during  each  of  the 
Registrant's  last  three  fiscal  years. 

Item  34.  Fee  Representation 

Provide  a  representation  of  the 
Depositor  that  the  fees  and  charges 
deducted  under  the  Contracts,  in  the 
aggregate,  are  reasonable  in  relation  to 
the  services  rendered,  the  expenses 
expected  to  be  incurred,  and  the  risks 
assumed  by  the  Depositor. 

Signatures 

Pursuant  to  the  requirements  of  {the 
Securities  Act  and)  the  Investment 
Company  Act,  the  Registrant  (certifies 
that  it  meets  all  of  the  requirements  for 
effectiveness  of  this  registration 
statement  under  rule  485{b)  under  the 
Securities  Act  and)  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  vmdersigned,  duly 

authorized,  in  the  City  of ,  and 

State  of on  the  day  of 

(Year) 


(Depositor) 


Bv 


By 
Bv 


Registrant 


(Name  of  officer  of  Depositor)  

(Tide) 

Instruction.  If  the  registration 
statement  is  being  filed  only  under  the 
Securities  Act  or  under  both  the 
Securities  Act  and  the  Investment 
Company  Act,  it  should  be  signed  by 
both  the  Registrant  and  the  Depositor  If 
the  registration  statement  is  being  filed 
onlv  under  the  Investment  Company 
Act,  it  should  be  signed  only  by  the 
Registrant. 

Pursuant  to  the  requirements  of  the 
Securities  Act,  this  registration 
statement  has  been  signed  below  by  the 
following  persons  in  the  capacities  and 
on  the  dates  indicated, 
(Signature)        (Title)        (Date)  

Dated:  .^p^l  12,  2002. 

By  the  Commission 
Margaret  H,  McFarland, 
Deputy  Secretary. 


(Signature  and  Title) 


Appendix  A 

[Note:  .Appendix  A  to  the  preamble  will  not 
appear  in  the  Code  of  Federal  Regulations] 

Regulatory  Flexibility  Act  Certification 

1.  Han.'ey  L.  Pitt,  Chairman  of  the  Securities 
and  Exchange  Commission,  on  information 
and  belief,  hereby  certify,  pursuant  to  5 
U.S.C.  605(b).  that  Form  N-6  and  the  related 
amendment  to  Form  N-lA  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  Form 
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N-6  would  be  used  by  insurance  company 
separate  accounts  registered  as  unit 
investment  trusts  that  offer  variable  life 
insurance  policies  for  registration  under  the 
Investment  Company  Act  of  1940  and  offer 
securities  under  the  Securities  Act  of  1933 

Form  N-6  generally  would  not  have  a 
significant  economic  impact  on  small 
entities.  Few,  if  any,  registered  insurance 
company  separate  accounts  have  net  assets  of 
less  than  $50,000,000,  when  separate  account 
assets  are  aggregated  with  the  assets  of  the 
sponsoring  insurance  company  As  a  result. 
few,  if  any,  small  entities  within  the 
definitions  contained  in  rule  0-10  under  the 
Investment  Company  Act  and  rule  157  under 
the  Securities  Act  would  be  affected  by  Form 
N-6. 


The  amendment  to  Form  N-IA,  the 
registration  form  for  open-end  management 
investment  companies,  or  mutual  funds, 
would  eliminate  the  current  exclusion  from 
the  fee  table  requirement  of  Form  N-IA  for 
mutual  funds  that  offer  their  shares 
exclusively  as  investment  options  for 
variable  annuity  contracts  and  variable  life 
insurance  policies,  and  would  require  that 
these  funds  include  a  fee  table  in  their 
prospectuses. 

Few,  if  any.  small  entities  within  the 
definition  provided  in  rule  0-10  under  the 
Investment  Company  Act  of  1940  would  be 
affected  by  the  amendment  to  Form  N-IA. 
Moreover,  the  economic  impact  of  the 
amendment  would  not  be  significant.  A 
mutual  fund  that  offers  its  shares  exclusively 
as  investment  options  for  variable  annuity 


contracts  and  variable  life  insurance  policies 
would  already  provide  fee  table  information 
to  any  issuer  of  variable  annuity  contracts  or 
variable  life  insurance  policies  that  includes 
such  a  mutual  fund  as  an  investment  option, 
in  order  for  the  issuer  to  include  this 
information  in  the  prospectus  for  the  variable 
annuity  contract  or  variable  life  insurance 
policy.  Accordingly,  the  amendment  to  Form 
N-IA  would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Dated:  April  11,  2002. 

Harvey  L.  Pitt, 
Chairman. 

[FR  Doc.  02-9457  Filed  4-22-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239  and  274 

[ReiMM  Nos.  33-8087;  IC-25521;  File  No. 
S7-07-02] 

RIN  3235-AI39 

Disclosure  of  Costs  and  Expenses  by 
Insurance  Company  Separate 
Accounts  Registered  as  UnH 
Investment  Trusts  That  Offer  Variable 
Annuity  Contracts 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Securities  and  Exchange 
Commission  is  proposing  revisions  to 
the  registration  form  for  insurance 
company  separate  accounts  that  are 
registered  as  unit  investment  trusts  and 
that  offer  variable  annuity  contracts. 
The  proposed  amendments  would 
revise  the  format  of  the  fee  table  to 
require  disclosure  of  the  range  of 
expenses  for  all  of  the  mutual  funds 
offered  through  the  separate  account, 
rather  than  disclosure  of  the  expenses  of 
each  fund.  These  and  other  proposed 
technical  amendments  to  the  fee  table 
will  conform  the  treatment  of  fund 
expenses  in  the  registration  form  for 
variable  annuities  to  that  in  the 
registration  form  for  variable  life 
Insurance  policies  that  we  are  adopting 
in  a  companion  release  today,  and  the 
registration  form  used  by  mutual  funds. 
DATES:  Comments  must  be  received  on 
or  before  June  14,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  ruIe-cominents@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S  7-07-02;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102. 
Electronically  submitted  comment 
letters  also  will  be  posted  on  the 
Commission's  Internet  site  [http:// 
www.sec.gov).^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Counsel,  Katy 


Mobedshahi,  Attorney,  or  Paul  G. 
Cellupica,  Assistant  Director,  (202)  942- 
0721,  Office  of  Disclosure  and  Insurance 
Product  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.  Washington.  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  proposing  for 
comment  amendments  to  Form  N-4  [17 
CFR  239.17b;  17  CFR  274.11cl.  the  form 
used  by  separate  accoxmts  organized  as 
unit  investment  trusts  and  offering 
variable  annuity  contracts  to  register 
under  the  Investment  Company  Act  of 
1940  [15  U.S.C.  80a-l  et  seq.] 
("Investment  Company  Act")  and  to 
offer  their  seciuities  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.]  ("Securities  Act"). 

I.  Discussion 

A.  Disclosure  of  Range  of  Portfolio 
Company  Expenses 

Form  N-4  is  the  registration  form 
used  by  insurance  company  separate 
accounts  organized  as  unit  investment 
trusts  that  offer  variable  annuity 
contracts  to  register  imder  the 
Investment  Company  Act  and  to  register 
their  securities  under  the  Securities  Act. 
Form  N— 4  requires  that  a  prospectus  for 
a  variable  annuity  contract  include  a  fee 
table,  similar  to  the  fee  table  required  by 
Form  N-lA  for  mutual  funds.^  The  fee 
table  of  Form  N— 4  requires  disclosure  of 
the  costs  and  expenses  that  a  variable 
annuity  contractowner  will  bear, 
directly  or  indirectly.  This  includes  the 
annual  operating  expenses  for  each 
mutual  fund  in  which  a  contractowner 
may  invest  ("Portfolio  Company"). ^ 

Our  proposed  amendments  would 
conform  the  treatment  of  Portfolio 
Company  expenses  in  Form  N-4  to  that 
in  newly  adopted  Form  N-6.  The 
Commission  has  today  adopted  Form 
N-6  for  insurance  company  separate 
accounts  that  are  registered  as  unit 
investment  trusts  and  that  offer  variable 
life  insurance  policies,  to  be  used  by 
these  separate  accounts  to  register  under 
the  Investment  Company  Act  and  to 
offer  their  securities  imder  the 
Securities  Act."*  Unlike  the  fee  table  in 
Form  N— 4,  which  requires  disclosure  of 
the  expenses  for  each  Portfolio 
Company,  the  fee  table  of  Form  N-6 
requires  disclosure  of  the  range  of 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
infonnation  that  you  wish  to  make  available 
publicly. 


^  Item  3(a)  of  Form  N-4. 

3  Variable  annuity  separate  accounts  registered  as 
unit  investment  trusts  are  divided  into  sub- 
accounts, each  of  which  invests  in  a  different 
Portfolio  Company.  Each  contractowner  selects  the 
sub-accounts,  and  thus  the  Portfolio  Companies,  in 
which  his  or  her  account  value  is  invested. 

« Investment  Company  Act  Release  No.  IC-25522 
(April  12.  2002)  ("Form  N-6  Adopting  Release"). 


expenses  for  all  of  the  Portfolio 
Companies.^  Because  variable  life  fees 
and  charges  are  complex,  and  because 
variable  life  policies  frequently  offer 
numerous  Portfolio  Companies  as 
investment  options,  we  concluded  that 
investors  could  be  overwhelmed  by 
information  if  the  fees  and  charges  for 
each  Portfolio  Company  were  required 
to  be  separately  stated  in  the  Form  N- 
6  fee  table.6 

In  proposing  Form  N-6.  we  noted  that 
we  expected  to  reconsider  the 
disclosure  of  Portfolio  Company  fees 
and  charges  in  variable  annuity 
prospectuses. '^  We  now  believe  that  the 
approach  adopted  in  Form  N-6  to 
disclosing  the  fees  and  expenses  of 
Portfolio  Companies  available  through  a 
variable  life  insurance  policy  may  be 
appropriate  in  the  variable  annuity 
context  as  well.  Therefore,  we  are 
proposing  to  amend  the  fee  table  of 
Form  N-4  to  require  disclosure  of  the 
range  of  expenses  for  all  of  the  Portfolio 
Compamies  offered  through  the  separate 
accoimt.  rather  than  separate  disclosure 
of  the  expenses  of  each  Portfolio 


We  believe  that  use  of  a  range  of 
Portfolio  Company  expenses  is 
warranted  in  order  to  simplify  fee  tables 
for  variable  annuity  contracts,  which 
have  grown  longer  and  more  complex. 
As  with  variable  life  insurance  policies, 
the  number  of  investment  options 
available  through  a  typical  variable 
annuity  contract  has  expanded 
considerably  in  recent  years. ^  Variable 
annuity  fee  tables  have  also  become 
more  complicated  in  recent  years 
because  insurers  have  increasingly 
offered  variable  annuity  contracts  with 
a  variety  of  so-called  "unbundled" 
optional  features,  each  of  which  has  a 
separate  charge.  ^° 

In  addition,  our  proposed  change  will 
conform  the  treatment  of  Portfolio 
Company  expenses  in  the  fee  table  of 
the  variable  annuity  prospectus  to  that 
in  the  fee  table  of  the  variable  life 


5  Form  N-6-Adopting  Release,  supra  note  4,  at 
Section  n.A.2.,  "RisWBenefit  Summary;  Fee  Table 
(Item  3);  Portfolio  Company  Fees  and  Charges." 

•W. 

'Investment  Company  Act  Release  No.  23066 
(March  13, 1998)  [63  FR  13988, 13993  n.  48  (March 
23.  1998)1  (Form  N-6  Proposing  Release). 

■Proposed  Item  3(a). 

»  Rick  Carey.  9-Month  Variable  Annuity  Sales  Off 
20%  From  Last  Year,  National  Underwriter  Life  & 
Health/Financial  Services  Edition,  Dec.  3,  2001.  at 
14  (estimating  that  average  number  of  funds 
available  in  a  variable  annuity  contract  increased 
from  five  in  1988  to  33  in  2001). 

'"Timothy  C.  Pfeifer.  Growing  Rider  Use  Furthers 
Flexibility  But  Also  Complexity.  National 
Underwriter  Life  &  Health/Financial  Services 
Edition.  Sept.  3,  2001,  at  22  (describing  growth  in 
optional  riders  on  both  variable  annuities  and 
variable  life  insurance). 
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insurance  prospectus.  We  note  that  one 
of  the  commenters  on  Form  N-6  urged 
that  the  Commission  adopt  a  uniform 
approach  to  disclosure  of  Portfolio 
Company  expenses  in  Form  N— 4  and 
Form  N-^.  We  agree  with  this 
commenter's  argument  that 
requirements  to  report  Portfolio 
Company  expenses  differently  in 
variable  annuity  and  variable  life 
insurance  registration  statements  w^ould 
complicate  the  process  of  preparing 
registration  statements  virithout 
improving  the  quality  of  disclosure." 

We  emphasize  that  investors  in 
variable  annuity  contracts  will  continue 
to  have  access  to  information  about  the 
fees  and  expenses  of  each  Portfolio 
Company.  Prior  to  adoption  of  Form  N- 
6,  a  mutual  fund  that  offers  its  shares 
exclusively  to  insurance  company 
separate  accounts  as  investment  options 
for  variable  life  insurance  policies  and 
variable  annuity  contracts  was 
permitted  to  omit  the  fee  table  from  its 
prospectus. '2  However,  in  connection 
with  the  adoption  of  Form  N-6,  we  have 
also  amended  Form  N-lA,  the  form 
used  by  mutual  funds  to  register  under 
the  Investment  Company  Act  and  to 
offer  their  securities  under  the 
Securities  Act.  to  eliminate  this 
exclusion  from  the  fee  table  requirement 
for  mutual  funds  that  offer  their  shares 
exclusively  to  separate  accounts. 
Because  this  exclusion  has  been 
eliminated,  investors  in  variable  annuity 
contracts  will  now  have  access  to 
information  about  the  fees  and  expenses 
of  each  Portfolio  Company  in  the 
prospectus  for  the  Portfolio  Company,  i^ 
Our  proposed  amendments  to  the  fee 
table  of  Form  N-4  would  require  a 
statement  referring  investors  to  the 
Portfolio  Company  prospectuses  for 


more  detail  concerning  Portfolio 
Company  fees  and  expenses. 

We  are  also  proposing  to  permit 
registrants  to  continue  to  include 
disclosure  of  the  fees  and  expenses  for 
each  Portfolio  Company  in  the  fee  table 
of  Form  N-4,  in  addition  to  the  range  of 
expenses  for  the  Portfolio  Companies. 
This  approach  parallels  the  fee  table  of 
Form  N-6  and  would  provide 
registrants  with  the  flexibility  to  include 
this  detailed  information  when  they 
determine  that  it  would  be  helpful,  and 
not  overwhelming,  to  investors.''' 

Like  current  Forms  N-4  and  N-lA. 
and  newly  adopted  Form  N-6,  the 
proposed  amendments  would  require 
line  item  disclosure  of  subcategories  of 
Portfolio  Company  expenses,  including 
management  fees,  distribution  (12b-l) 
fees,  and  other  expenses,  as  well  as  total 
annual  Portfolio  Company  operating 
expenses.  We  request  comment  on 
whether  this  breakdown  is  appropriate 
or  whether  there  should  be  more  or 
fewer  line  items.  We  also  request 
comment  on  other  alternatives  to  the 
disclosure  of  Portfolio  Company 
expenses  in  the  fee  table  of  Form  N^. 

B.  Other  Fee  Table  Changes  To  Conform 
to  Forms  N-lA  and  N~6 

We  are  proposing  other  amendments 
to  conform  the  format  and  instructions 
for  the  fee  table  of  Form  N-4  more 
closely  to  its  coimterparts  in  Forms  N- 
lA  and  N-6.  These  changes  are 
discussed  below. 

Expense  Reimbursement  and  Fee 
Waiver  Arrangements.  We  are  proposing 
to  require  that  Portfolio  Company 
operating  expenses  be  disclosed  before 
expense  reimbursement  and  fee  waiver 
arrangements.  Expenses  after 
reimbursement  or  waiver  could  be 
disclosed  in  a  footnote. '^ 


"  Letter  from  Nationwide  Life  Insurance 
Companv  to  lonathan  G.  Katz,  Secretar>-.  Securities 
and  Exchange  Commission  fSEC')  [lune  29.  1998) 
(available  in  File  No.  S7-9-98).  See  also  Letter  from 
W.  Thomas  Conner.  Vice  President,  Regulatory 
Affairs.  National  Association  for  Variable 
Annuities,  to  Paul  F.  Rove.  Director,  and  Susan 
Nash.  Senior  Assistant  Director.  Division  of 
Investment  Management.  SEC  (Oct.  6.  1999) 
(available  in  File  No.  S7-07-02)  (recommending 
that  Commission  adopt  range  of  Portfolio  Company 
expenses  approach  in  Form  N— 4). 

'^See  Item  3  of  Form  N-IA;  Inve.stment  Company 
Act  Release  No.  16766  (Ian.  23.  1989)  |54  FR  4772 
(Jan.  31,  1989)1  (adopting  Form  N-4  fee  table  and 
eliminating  the  fee  table  requirement  in  Form  N- 
1 A  for  Portfolio  Cximpanies  offering  shares 
exclusively  to  insurance  company  .separate 
accounts);  Investment  Company  Act  Release  No. 
16482  duly  15.  1988)  |53  FR  27872.  27874  duly  25, 
1'988)|  (proposing  Form  N-4  fee  table  and 
elimination  of  Form  N-IA  fee  table  requirement  for 
Portfolio  Companies  offering  shares  exclusively  to 
insurance  company  separate  accounts). 

"Investors  in  variable  annuity  contracts  receive 
the  prospectuses  for  both  the  separate  account  unit 
investment  trust  and  the  Portfolio  Companies  they 
have  selected. 


Expense  Example.  Currently.  Form 
N— 4  requires  the  fee  table  to  provide  an 
example  of  the  cumulative  amount  of 
separate  account  and  Portfolio  Company 
fees  and  expenses  incurred  over  one. 
three,  five,  and  ten  year  periods,  based 
on  a  hypothetical  investment  of  Si  .000 
and  an  annual  5%  return.'*^  Expense 
information  in  the  example  must  be 
shown  for  each  Portfolio  Company 
offered  through  the  contract.'"  Because 
the  proposed  amendments  to  the  Form 
N— 4  fee  table  will  require  disclosure  ol 
the  range  of  Portfolio  Company 
expenses,  rather  than  the  expenses  for 
each  Portfolio  Company  offered  through 
the  contract,  we  are  proposing  to  amend 
the  expense  example  and  the 
accompanying  instructions,  so  that  only 
an  expense  example  based  on  the 
maximum  expenses  charged  by  any  of 
the  Portfolio  Companies  would  be 
required.""  An  additional  example, 
based  on  the  minimum  expenses 
charged  by  any  of  the  Portfolio 
Companies,  could  also  be  provided,'"  In 
lieu  of  providing  examples  based  on  the 
maximum  and  minimum  expenses 
charged  by  the  Portfolio  Companies 
offered  through  the  contract,  a  registrant 
would  be  permitted  to  include  expense 
examples  for  each  of  the  Portfolio 
Companies,  as  Form  N— 4  currently 
requires.-" 

The  proposed  amendments  would 
also  modify  the  format  of  the  expense 
example  to  conform  to  the  format  of  the 


n  Proposed  Instruction  23  to  Item  3(a); 
Instruction  4(h)  to  Hem  3  of  Form  N-6 

'■^Proposed  Instructions  21(a)  &  22  to  Item  3(a). 
See  Instructions  3(d)(i)  and  3(e)  to  Item  3  of  Form 
N-IA;  Instructions  4(f)(i)  and  4(gl  to  Item  3  of  Form 
N-6.  Under  Form  N-1  A,  the  staff  has  permitted 
mutual  funds  with  fees  that  are  subject  to  a 
contractual  limitation  that  requires  reimbursement 
or  waiver  of  expenses  to  add  two  lines  to  the  fee 
table:  one  line  showing  the  amount  of  the 
reimbursement  or  waiver,  and  a  second  line 
showing  the  fund's  net  expenses  after  subtracting 
the  reimbursement  or  waiver  from  the  total  fund 
operating  expenses.  See  Letter  from  Barry  D.  Miller. 
Associate  Director.  Division  of  Investment 
Management.  SEC,  to  Craig  S  Tyle.  General 
Counsel,  Investment  Company  Institute  (Oct.  2. 
1998).  We  intend  that  the  staff  construe  the 
proposed  amendments  to  the  fee  table  requirements 
of  Form  N-4.  if  adopted,  consistent  with  the 
approach  taken  under  Form  N-IA.  to  permit  the 
addition  of  one  line  to  the  fee  table  showing  the 
range  of  net  Portfolio  Company  operating  expenses 
after  taking  account  of  contractual  limitations  that 
require  reimbursement  or  waiver  of  expenses.  This 
additional  line  would  be  placed  immediately  under 
the  "Total  Annual  (Portfolio  Company!  Operating 


Expenses'  line  of  the  fee  table  and  would  have  to 
use  appropriate  descriptive  captions  ,\  footnote  to 
the  fee  table  would  be  required  to  describe  the 
contractual  arrangement. 

"*Item  3(a)  and  Instruction  21  to  Item  3(a)  of 
Form  N-4. 

'"Instruction  5  to  Item  3(a)  of  Form  N-4. 

i» Proposed  Instruction  24(b)  to  Item  3(a).  Under 
Form  N-l,^,  the  staff  has  permitted  mutual  funds 
with  fees  that  are  subject  to  a  contractual  limitation 
that  requires  reimbursement  or  waiver  of  expenses 
to  take  account  of  the  reimbursement  or  waiver  in 
calculating  the  example  required  by  the  fee  table  of 
Item  3.  but  only  for  the  duration  of  the  contractual 
limitation.  Funds  may  not  assume  that  the 
reimbursement  or  waiver  will  continue  for  periods 
subsequent  to  the  contractual  limitation  penod  in 
calculating  expenses  shown  in  the  example  Cf. 
Letter  from  Barry  D.  Miller.  Associate  Director. 
Division  of  Investment  Management.  SEC.  to  Craig 
S.  Tvle.  General  Counsel,  Investment  Company 
Institute  (Oct.  2,  1998)  (permitting  funds  with  fees 
that  are  subject  to  a  contractual  limitation  that 
requires  reimbursement  or  waiver  to  add  two  lines 
to  the  fee  table  showing  the  amount  of  the 
reimbursement  or  waiver  and  total  net  expenses). 
We  intend  that  the  staff  construe  the  proposed 
amendments  to  the  expense  e.xample  requirements 
of  Form  N-4.  if  adopted,  consistent  with  the 
approach  it  has  taken  with  the  expense  example  of 
the  fee  table  of  Form  N-1  A.  to  permit  expense 
examples  to  take  into  account  contractual 
limitations  on  Portfolio  Company  operating 
expenses  that  require  reimbursement  or  waiver  of 
expenses,  but  only  for  the  period  of  the  contractual 
limitation. 

'"Proposed  Instruction  24(b)  to  Item  3(a), 
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example  in  Form  N-lA,  by  prescribing 
that  a  narrative  explanation  precede  the 
example. 21  The  proposed  amendments 
also  would  increase  the  initial 
hypothetical  investment  in  the  example 
from  $1,000  to  $10,000.  the  amount 
currently  used  in  the  expense  example 
in  Form  N-lA.22  The  increase  reflects 
the  fact  that  the  typical  amount  invested 
in  a  variable  annuity  far  exceeds 
$1,000.2^  while  still  providing  a  round 
figure  that  will  facilitate  an  investor's 
computation  of  his  or  her  own  estimated 
expenses  based  on  the  investor's  actual 
investment. 

We  request  comment  on  alternative 
formats  for  the  expense  example  in 
Form  N-4. 

Fee  Table  Narrative.  Currently.  Form 
N-4  requires  a  brief  narrative 
immediately  following  the  fee  table, 
explaining  the  purpose  of  the  fee  table 
and  cross-referencing  the  Portfolio 
Company  prospectuses. -''  We  propose  to 
require  narrative  explanations  to 
precede  each  section  of  the  fee  table,  in 
order  to  better  help  investors 
understand  the  information  about  fees 
and  charges  shown  in  that  section. 
These  would  be  similar  to  the  narrative 
explanations  required  by  the  Form  N-6 
fee  table.25  A  registrant  would  be  able  to 
modify  a  narrative  explanation  if  the 
explanation  contains  comparable 
information  to  that  shown. ^^  We  request 
comment  on  whether  the  proposed 
narrative  explanations  will  be  useful  to 
investors  in  understanding  the  t>'pes  of 
fees  and  charges  disclosed  in  the  fee 
table. 

Fee  Table  Captions.  The  proposed 
amendments  would  add  a  caption  to  the 
Portfolio  Company  expenses  section  of 
the  fee  table  for  "Distribution  [and/or 
Service]  (12b-l)  Fees,"  which  includes 
any  distribution  and  other  expenses  a 
fund  pays  under  a  rule  12b-l  plan.  This 
addition  would  reflect  the  increasing 
use  of  such  plans  in  recent  years  by 
funds  that  serve  as  investment  options 
for  variable  annuity  contracts. ^^  In 


"Proposed  Item  3(a).  See  Item  3  of  Form  N-l.A 

''Proposed  Item  3(a),  See  Item  3  of  Form  N-l  A 

"  See  R.  lames  Doyle.  VARDS,  and  Timothy 
Pfeifer,  Milliman  USA.  Inc.,  Variable  Annuity 
Feature  and  Benefit  Utilization  Study  7-8  (Feb. 
2002)  (average  initial  premium  For  a  variable 
annuity  contract  is  S61.411). 

'♦General  Instruction  1  to  Item  3(a)  of  Form  N- 
4. 

"  Proposed  Item  3(a)  and  Proposed  General 
Instruction  1  to  Item  3(a).  See  Item  3  and 
Instruction  1(b)  to  Item  3  of  Form  N-6. 

^'  Proposed  General  Instruction  1  to  Item  3(a).  See 
Instruction  1(b)  to  Item  3  of  Form  N-6. 

"  See  Letter  from  Heidi  Stam.  Associate  Director. 
Division  of  Investment  Management.  SEC.  to  Gary 
Hughes.  Chief  Counsel,  Securities  and  Banking, 
American  Council  of  Life  Insurance,  Paul  Schott 
Stevens,  General  Counsel,  Investment  Company 
Institute,  and  Mark  |.  Mackey.  President  &  Chief 


addition,  we  propose  to  delete  the 
current  instruction  that  permits  the  use 
of  subcategories  under  the  caption  for 
"Other  Expenses"  in  the  Portfolio 
Company  expenses  section  of  the  fee 
table. ="  We  believe  that  these 
subcategories  would  have  extremely 
limited  relevance  in  the  context  of  a 
table  showing  the  range  of  expenses  for 
all  Portfolio  Companies  because 
different  Portfolio  Companies  would 
likely  have  different  subcategories  of 
"Other  Expenses." 

We  also  propose  to  amend  the 
instructions  to  clarify  that  a  registrant 
may  modify  or  add  captions  in  the  fee 
table  if  the  captions  shown  do  not 
provide  an  accurate  description  of  its 
fees  and  expenses,  which  parallels  a 
similar  instruction  in  the  Form  N-6  fee 
table. 2"  This  instruction  recognizes  that, 
following  the  enactment  of  the  National 
Securities  Markets  Improvement  Act  of 
1996,  insurers  have  increased  flexibility 
to  structure  variable  annuity  charges, 
subject  to  a  requirement  that  those 
charges  be  reasonable  in  the  aggregate. ^o 
We  request  conunent  on  whether  the 
captions  of  the  fee  table  of  Form  N-4  are 
appropriate  and  whether  additional 
captions  or  sub-captions  should  be 
required. 

Requirement  to  Disclose  All  Fees  and 
Charges.  Currently,  the  fee  table  of  Form 
N— 4  requires  that  registrants  disclose  all 
transaction  fees,  whether  or  not  a 
specific  caption  is  provided  for  a  charge 
in  the  fee  table. ''  We  are  proposing  to 
add  an  instruction,  similar  to  an 
instruction  in  Form  N-6,  requiring 
registrants  also  to  disclose  all  recurring 
fees  and  charges. ^^  We  believe  that 
complete  disclosure  of  all  fees  and 
charges  that  a  contractowner  may  pay  is 
appropriate.  We  are  not  aware  of  any 
mechanism  to  distinguish  between 
charges  for  optional  features  that  ought 
to  be  included  in  the  fee  table  because 
they  are  expected  to  be  selected  by  most 
or  a  majority  of  investors,  or  by 
"typical"  investors,  and  charges  for 
optional  features  that  are  expected  to  be 
less  popular  and  hence  arguably  could 
be  omitted  from  the  fee  table.  We  note 
that  in  recent  years  insurers  have 


Executive  Officer,  National  Association  for  Variable 
Annuities  (May  30,  1996)  (describing  issues  raised 
by  use  of  12b-l  plans  by  funds  underlying  variable 
insurance  products). 

"  Instruction  17(b)  to  Item  3(a)  of  Form  N-4. 

^»  Proposed  General  Instruction  3  to  Item  3(a).  See 
Instruction  1(c)  to  Item  3  of  Form  N-6. 

3°  15  use.  80a-26;  15U.S.C.  808-27;  National 
Securities  Markets  Improvement  Act  of  1996.  Pub. 
L.  No  104-290  (1996),  Section  205;  S.  Rep.  No.  293, 
104th  Cong..  2d  Sess.  22  (1996);  H.  Rep.  No.  622, 
104th  Cong.,  2d  Sess.  45-46  (1996). 

"  Instruction  12  to  Item  3(a)  of  Form  N-4. 

'^Proposed  Instruction  15  to  Item  3(a).  See 
Instruction  3(e)  to  Item  3  of  Form  N-6. 


increasingly  offered  variable  aimuities 
with  a  variety  of  so-called  "imbundled" 
optional  features,  each  of  which  has  a 
specific  charge. 33  This  trend  toward 
unbundling  of  features  and  charges 
would  make  the  task  of  separating  out 
those  optional  featiires  that  will  be 
selected  by  a  "typical"  investor  much 
more  difficult.  We  request  comment  on 
whether  there  should  be  any  limitations 
on  the  charges  required  to  be  disclosed 
in  the  fee  table. 

Requirement  to  Disclose  Maximum 
Charges.  The  proposed  amendments  to 
the  fee  table  would  add  an  instruction 
requiring  disclosure  of  the  maximum 
guaranteed  charge  for  each  item  urdess 
a  specific  instruction  directs 
otherwise,3'»  In  addition,  registrants 
would  be  permitted,  but  not  required,  to 
disclose  ciurent  charges  in  the  fee  table 
so  long  as  the  current  charge  disclosure 
is  no  more  prominent  than,  and  does 
not  obscure  or  impede  understanding  of. 
the  required  maximum  guaranteed 
charge  disclosiu'e.  Registrants  would 
also  be  able  to  include  in  a  footnote  to 
the  table  a  tabular,  narrative,  or  other 
prestfitation  providing  further  detail 
regaraing  variations  in  a  charge.  This 
instruction  parallels  a  similar 
instruction  in  Form  N-6,35  We  request 
comment  on  this  approach. 

n.  General  Request  for  Comments 

The  Commission  requests  comment 
on  the  proposed  changes  to  Form  N-4. 
including  suggested  chsmges  to  related 
provisions  of  rules  and  forms  that  the 
Commission  is  not  proposing  to  amend. 
Are  there  additional  changes  that  we 
should  make  to  conform  the  Form  N-4 
fee  table  to  the  fee  tables  in  Forms  N- 
lA  and  N-6? 

Our  proposed  amendments  are 
intended  to  conform  the  fee  tables  of 
Forms  N-4  and  N-6.  If  we  adopt 
changes  to  oiu-  Form  N-4  proposals  in 
response  to  comments,  we  intend  to 
adopt  conforming  changes  to  Form  N- 
6,  We  therefore  request  that  conmienters 
on  our  proposed  amendments  to  the  fee 
table  of  Form  N-4  address  how  their 
comments  would  apply  to  the  fee  table 
of  Form  N-6,  and  whether  a  different 
approach  to  any  aspect  of  fee  and 
expense  disclosiore  is  warranted  in  Form 
N-6  because  of  the  differences  between 
variable  life  insurance  and  variable 
annuities.  We  also  request  that 
conamenters  address  the  costs  and 
benefits  of  any  conforming  change  that 


33  Timothy  C.  Pfeifer,  Growing  Rider  Use  Furthers 
Flexibility  But  Also  Complexity,  supra  note  10 
(describing  growth  in  optional  riders). 

'*  Proposed  General  Instruction  5  to  Item  3(a). 

"  See  Instruction  1(f)  to  Item  3  of  Form  N-6. 
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they  recommend  we  make  to  the  fee 
table  of  Form  N-6. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  [5  U'.S.C.  801  et  seq.].  the 
Conunission  also  is  requesting 
information  regarding  the  potential 
effect  of  the  proposed  amendments  to 
Form  N-4  on  the  U.S.  economy  on  an 
annual  basis.  Commenters  are  requested 
to  provide  empirical  data  to  support 
their  views. 

III.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules 
on  affected  persons  and  entities. 

Form  N-4  is  the  registration  form 
used  by  insurance  company  separate 
accounts  organized  as  unit  investment 
trusts  that  offer  variable  annuity 
contracts  to  register  under  the 
Investment  Company  Act  and  to  register 
their  securities  under  the  Securities 
Act.  36  Form  N-4  requires  that  a 
prospectus  for  a  variable  annuity 
contract  include  a  fee  table  showing  the 
costs  and  expenses  that  a  variable 
annuity  contractowner  will  bear, 
directly  or  indirectly,  including  the 
annual  operating  expenses  for  each 
mutual  fund  in  which  a  contractowner 
may  invest  ("Portfolio  Company").  The 
proposed  amendments  would  amend 
the  fee  table  in  the  prospectus  of  Form 
N-4  to  require  registrants  to  disclose  the 
range  of  fees  and  expenses  for  all  of  the 
Portfolio  Companies  offered,  rather  than 
separately  disclosing  the  fees  and 
expenses  of  each  Portfolio  Company. 
Registrants  would  still  be  permitted  to 
include  additional  disclosiu^  of  the  fees 
and  expenses  of  each  Portfolio  Company 
offered  through  a  sub-account  of  the 
registrant.  Use  of  a  range  of  Portfolio 
Company  expenses  is  warranted  in 
order  to  streamline  and  improve  fee 
tables  for  variable  annuity  contracts, 
which  have  grown  increasingly  longer 
and  more  complex  in  recent  years  as  the 
number  of  investment  options  available 
through  a  typical  variable  annuity 
contract  has  expanded.  Under  the 
proposed  amendments,  in  order  to  treat 
Portfolio  Company  expense  disclosure 
consistent  with  Form  N-lA  and  Form 
N-6,  registrants  would  be  also  required 
to  show  total  Portfolio  Company  armual 
expenses  without  the  effect  of  any  fee 
waiver  or  expense  reimbursement 
arrangements,  although  expenses  after 


36  Under  a  variable  annuity  contract,  purchase 
payments  are  invested  in  an  insurer's  separate 
account  created  under  state  law  and  legally 
segregated  from  the  assets  of  the  insurer's  general 
account.  The  separate  account  offers  the  contract 
owner  a  number  of  investment  options,  which 
generally  consist  of  mutual  funds. 


reimbursement  or  waiver  could  be 
disclosed  in  a  footnote  to  the  fee  table. 

The  proposed  amendments  would 
also  make  other  technical  changes 
conforming  the  format  and  the 
instructions  for  the  fee  table  of  Form  N- 
4  more  closely  to  the  fee  tables  in  Forms 
N-6  and  N-IA.  These  amendments 
include  the  following: 

•  Revising  the  expense  example  in 
the  fee  table,  to  require  only  an  example 
based  on  the  maximum  expenses 
charged  by  any  Portfolio  Company,  for 
purposes  of  consistency  with  disclosure 
of  the  range  of  Portfolio  Company 
expenses  in  the  fee  table. 

•  Making  other  modifications  to  the 
format  of  the  example,  for  purposes  of 
consistency  with  the  format  of  the 
expense  example  in  Form  N-lA. 

•  Prescribing  narrative  explanation  to 
precede  each  section  of  the  fee  table,  in 
order  to  help  investors  understand  the 
information  about  fees  and  charges 
presented  in  that  section  and  thereby 
improve  transparency  of  fee  disclosure. 

•  Requiring  a  caption  in  the  fee  table 
for  12b-l  distribution  expenses,  and 
adding  an  instruction  permitting 
registrants  to  modify  or  add  captions  in 
the  fee  table,  as  appropriate.  These 
changes  would  update  the  fee  table  of 
Form  N-4  to  reflect  the  increased  use  of 
12b-l  plans  by  funds  that  serve  as 
investment  options  for  variable  armuity 
contracts  and  the  increased  flexibility 
provided  to  insurers  by  the  National 
Securities  Markets  Improvement  Act  of 
1996  in  structuring  variable  annuity 
charges,  and  would  conform  the  fee 
table  of  Form  N-4  more  closely  to  the 
fee  table  of  Form  N-6. 

•  Adding  an  instruction  requiring 
disclosure  of  all  recurring  fees  and 
charges  other  than  annual  Portfolio 
Company  operating  expenses,  in  order 
to  improve  transparency  of  fee 
disclosiure,  and  to  make  Form  N-4 
consistent  with  Form  N-6. 

•  Adding  an  instruction  requiring 
disclosure  of  maximum  guaranteed 
charges  for  each  item,  but  also 
permitting  disclosure  of  current  charges 
in  order  to  improve  transparency  of  fee 
disclosure,  and  to  make  Form  N— 4 
consistent  with  Form  N-6. 

A.  Benefits 

We  believe  that  the  proposed 
amendments  to  Form  N-4  will  benefit 
investors  by  making  the  variable 
annuity  prospectus  easier  for  investors 
to  understand.  As  noted  above, 
disclosure  of  a  range  of  Portfolio 
Company  expenses  should  make  fee 
tables  for  variable  annuity  contracts, 
which  have  grown  increasingly  longer 
and  more  complex  in  recent  years, 
easier  to  understand.  Investors  will 


continue  to  have  access  to  information 
about  the  fees  and  expenses  of  each 
Portfolio  Company  in  the  prospectus  for 
the  Portfolio  Company.  The  proposed 
amendments  would  also  modif\'  the 
expense  example  of  the  Form  N-4  fee 
table,  consistent  with  the  use  of  the 
range  of  Portfolio  Company  expenses  in 
the  fee  table. 

The  proposed  amendments  would 
make  other  technical  changes  to  the 
format  and  instructions  of  the  fee  table 
of  Form  N-4.  in  order  to  improve 
transparency  of  the  fees  and  charges  that 
contractowners  will  pay.  to  make  the 
Form  N-4  fee  table  more  consistent  with 
its  counterpart  in  Form  N-6,  and  to 
reflect  changes  in  the  types  of  fees  and 
charges  assessed  by  variable  annuity 
contracts  since  the  fee  table  of  Form  N- 
4  was  adopted.  We  believe  these 
changes  may  improve  disclosure  of 
variable  annuity  fees  and  expenses  to 
investors.  It  is  difficult  to  quantif>'  the 
effects  of  this  improved  disclosure, 
though  we  note  that  the  changes  we  are 
proposing  are  limited  in  nature. 

The  proposed  amendments  may  also 
result  in  slightly  reduced  printing  and 
mailing  costs  to  registrants.  Disclosure 
of  the  range  of  Portfolio  Company 
expenses  rather  than  the  expenses  of 
each  Portfolio  Company  may  shorten 
the  typical  variable  amiuity  prospectus, 
because  disclosure  of  these  expenses 
sometimes  comprises  a  full  page,  or 
more,  of  a  variable  annuity 
prospectus.  ■^'  We  do  not  expect  that  any 
of  the  other  changes  in  the  proposed 
amendments  would  lengthen  the 
variable  annuity  prospectus,  as  these 
changes  would  largely  affect  the  format 
in  which  fee  and  expense  information  is 
to  be  presented,  rather  than  the  quantity 
of  information  presented.  Based  on  a 
print  run  of  20,000  copies  for  a  topical 
variable  annuity-  prospectus,  and 
printing  and  mailing  costs  of  $005  per 
page,  the  reduction  in  printing  and 
mailing  costs  attributable  to  the 
proposed  amendments  may  equal 
$1 .000  for  a  typical  variable  annuity- 
contract.  ■**'  Based  on  an  estimate  of  520 
variable  annuity  contracts  currently 
being  actively  marketed,  therefore,  these 


"The  proposed  amendments  would  require  a 
registrant  to  include  a  statement  refemng  investors 
to  Portfolio  Company  prospectuses  for  more  detail 
concerning  Portfolio  Company  fees  and  expenses 
This  required  statement  would  not  impose  any 
additional  disclosure  burden  on  registrants,  because 
the  instructions  to  Form  N-4  currently  require  a 
similar  cross-reference  to  the  Portfolio  Company 
prospectuses  See  General  Instruction  1  to  Item  3(a) 
of  Form  N-4 

"  These  estimates  are  based  on  information 
provided  to  the  staff  by  an  insurance  company  that 
issues  variable  annuities  of  the  typical  pnni  runs 
of  its  prospectuses,  and  its  printing  and  mailing 
costs. 


19890 


Federal  Register / Vol.  67.  No.  78 /Tuesday,  April  23,  2002 / Proposed  Rules 


printing  and  postage  savings  could  total 
$520,000  annually.  ^^ 

In  addition,  conforming  the  disclosure 
requirements  for  Portfolio  Company 
expenses  in  variable  annuity 
prospectuses  to  those  in  variable  life 
prospectuses  may  simplify  the  process 
of  preparing  registration  statements  for 
some  registrants,  because  frequently 
insurance  companies  that  issue  variable 
annuities  also  issue  variable  life 
insurance.^o  We  believe  that  these  cost 
savings  will  be  relatively  small, 
however. 

B.  Costs 

Although  the  proposed  amendments 
to  the  fee  table  of  Form  N-4  are  limited 
and  many  of  them  are  technical  in 
nature,  they  differ  from  the  current 
requirements  of  the  fee  table  of  Form  N- 
4,  which  have  been  in  place  since  1989. 
Therefore,  variable  annuity  issuers  may 
incur  a  one-time  cost  for  training  in 
order  for  their  personnel,  particularly 
lawyers  and  others  who  are  responsible 
for  supervising  the  preparation  of  filings 
on  Form  N— 4,  to  review  and  analyze  the 
disclosTire  requirements  of  the 
amendments  to  Form  N-4.  Because  the 
proposed  amendments  would  make 
mostly  minor  changes  to  the  current 
format  of  the  Form  N-4  fee  table,  and 
would  not  require  the  disclosure  of 
information  that  the  current  fee  table 
does  not  require,  we  estimate  that  this 
cost  will  be  fairly  small.  We  lack  data 
necessary  to  make  a  more  precise 
estimate  of  the  cost  resulting  from  the 
amendments,  but  we  estimate  that  this 
cost  will  be  approximately  $500  for  each 
insurance  company  that  sponsors 
separate  accounts  that  are  registered  on 
Form  N-4  and  issue  variable  annuity 
contracts  that  are  actively  being  sold. 
Further,  we  estimate  that  there  are  94 
such  insurance  companies.  •*!  We 
therefore  estimate  the  one-time  cost 
attributable  to  the  proposed 
amendments  to  Form  N— 4  to  be  $47,000. 
We  request  comment  on  both  the  cost 
estimate  of  $500  for  each  insurance 
company  affected,  and  the  total  cost 
estimate  of  $47,000. 

We  do  not  expect  that  the 
amendments  to  Form  N-4  will  result  in 
any  net  effect  on  the  aggregate  hour 


^'The  estimate  of  520  variable  annuity  contracts 
is  based  on  the  number  of  contracts  tracked  by 
Momingstar.  Inc.  Momingstar.  Phncipia  Pro  Plus. 
Variable  Annuities/Life  (|an.  2002) 

«We  estimate,  based  on  an  analysis  of  data  from 
the  EDGAR  filing  system  for  2000  and  2001.  that 
approximately  two-thirds  of  insurers  issuuig 
variable  annuities  also  issue  variable  life  insurance 
policies. 

*'  The  estimate  of  the  number  of  insurance 
companies  issuing  variable  annuities  is  based  on 
the  staff's  analysis  of  data  from  the  EDGAR  filing 
system  for  2000  and  2001 . 


burden  for  completing  and  filing  Form 
N— 4.  We  expect  that  in  preparing  their 
fee  tables  for  Form  N-4,  registrants  will 
still  need  to  calculate  each  line  item  of 
expenses  for  each  Portfolio  Company 
offered  through  the  contract,  in  order  to 
determine  the  minimum  and  maximum 
expenses  of  the  Portfolio  Companies. 
We  also  expect  that  the  other  proposed 
amendments  modifying  the  format  and 
instructions  of  the  Form  N-4  fee  table 
to  conform  more  closely  to  the  fee  tables 
of  Form  N-6  and  Form  N-1 A  will  have 
no  net  effect  on  the  burden  hours  for 
completing  and  filing  Form  N-4, 
because  they  will  not  require  disclosure 
of  any  additional  information  by  issuers. 

The  Commission  requests  comment 
on  the  costs  and  benefits  of  the 
proposed  amendments  to  Form  N— 4, 
including  any  benefits  to  investors 
resulting  from  improved  disclosure,  and 
estimates  of  the  one-time  cost  burden  to 
apply  the  requirements  of  the  proposed 
amendments  to  their  existing  variable 
annuity  prospectuses.  Commenters 
should  provide  analysis  and  empirical 
data  to  support  their  views  on  the  costs 
and  benefits  associated  with  this 
proposal. 

rv.  Effects  on  Efficiency,  Competition, 
and  Capital  Formation 

Section  2(c)  of  the  Investment 
Company  Act,  section  2{b)  of  the 
Securities  Act.  and  section  3(f)  of  the 
Securities  Exchange  Act  of  1934  require 
the  Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
consistent  with  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.'*^ 

The  proposed  amendments  to  Form 
N— 4  are  expected  to  have  minimal 
effects  on  efficiency  and  competition 
among  issuers  of  variable  annuity 
insurance  policies.  If  adopted,  the 
proposed  amendments  would  revise  the 
fee  table  in  the  prospectus  of  Form  N- 
4  to  require  registrants  to  disclose  the 
range  of  expenses  for  all  the  Portfolio 
Companies  offered  through  the  separate 
account,  rather  than  disclosing 
separately  the  fees  and  expenses  of  each 
Portfolio  Company.  In  addition,  the 
proposed  amendments  would  make 
certain  other  technical  changes  to 
conform  the  format  and  instructions  to 
the  fee  table  of  Form  N-4  more  closely 
to  its  counterparts  in  Form  N-6  and 
Form  N-lA.  The  proposed  amendments 
would  allow  fee  table  disclosure  of 
Portfolio  Company  expenses  to  be 
shorter,  and  would  generally  make  fee 


« 15  U.S.C.  77b(b).  78c(f).  and  80a-2(c). 


table  disclosure  clearer  and  more 
understandable  to  investors.  However' 
we  would  not  expect  the  proposed 
amendments  to  have  any  significant 
effect  on  competition  and  efficiency 
because  they  would  not  change  the 
quantity  of  information  about  fees  and 
expenses  that  investors  in  variable 
annuity  contracts  receive.  Similarly,  it  is 
unclear  whether  the  proposed 
amendments  to  Form  N— 4  will  affect 
capital  formation.  We  request  comment 
on  whether  the  proposed  amendments, 
if  adopted,  would  promote  efficiency, 
competition,  and  capital  formation. 

V,  Paperwork  Reduction  Act 

Form  N— 4  contains  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  3501  et  seq.],  and 
the  Commission  has  submitted  the 
proposed  collections  of  information  to 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 
the  collection  of  information  is  "Form 
N-4  under  the  Investment  Company  Act 
of  1940  and  Securities  Act  of  1933, 
Registration  Statement  of  Separate 
Accounts  Organized  as  Unit  Investment 
Trusts."  The  information  collection 
requirements  imposed  by  Form  N— 4  are 
mandatory.  Responses  to  the  collection 
of  information  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Form  N-4  (OMB  Control  No.  3235- 
0318)  was  adopted  pursuant  to  section 
8(a)  of  the  Investment  Company  Act  [15 
U.S.C.  80a-8]  and  section  5  of  the 
Securities  Act  [15  U.S.C.  77el.  The 
purpose  of  Form  N-4  is  to  meet  the 
registration  and  disclosure  requirements 
of  the  Securities  Act  and  Investment 
Company  Act  and  to  enable  separate 
accounts  organized  as  unit  investment 
trusts  that  offer  variable  annuity 
contracts  to  provide  investors  with 
information  necessary  to  evaluate  an 
investment  in  a  variable  annuity 
contract. 

The  Commission  is  proposing  to 
amend  Form  N— 4  to  conform  the 
disclosure  of  Portfolio  Company 
expenses  in  the  fee  table  to  the  format 
used  in  Form  N-6,  the  registration  form 
for  insiu-ance  company  separate 
accounts  registered  as  unit  investment 
trusts  that  offer  variable  life  insurance 
policies.  Under  the  proposed 
amendments,  registrants  on  Form  N-4 
would  be  required  to  disclose  only  the 
range  of  the  expenses  for  all  of  the 
Portfolio  Companies  in  which  the 
separate  accoimt  invests.  Variable 
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annuity  investors  would  continue  to 
have  access  to  complete  information 
about  the  Portfolio  Company  fees  and 
expenses  because  disclosure  of  the  fees 
and  expenses  for  each  Portfolio 
Company  would  be  located  in  its 
prospectus  under  the  requirements  of 
Form  N-lA.  In  addition,  registrants  on 
Form  N-4  would  be  required  to  disclose 
Portfolio  Company  expenses  in  the  fee 
table  prior  to  expense  reimbursements 
and  fee  waiver  arrangements,  consistent 
with  the  approach  adopted  by  the 
Commission  in  Form  N-lA  and  Form 
N-6.  Registrants  would  be  permitted  to 
disclose  expenses  after  reimbursement 
or  waiver  in  a  footnote  to  the  fee  table. 
The  proposed  amendments  would  also 
make  other  technical  changes  in  order  to 
conform  the  format  and  instructions  for 
the  fee  table  of  Form  N-4  to  its 
counterparts  in  Form  N-IA  and  Form 
N-6. 

The  Commission  estimates  that  there 
are  615  separate  accounts  offering 
variable  annuity  contracts  that  are 
registered  with  the  Commission  on 
Form  N-4.  ''^  We  estimate  that  Form  N- 
4  requires  approximately  219.8  hours 
for  each  post-effective  amendment  and 
298  hours  for  each  initial  registration 
statement,  with  total  aggregate  burden 
hours  of  284,379.20.4''    , 

We  do  not  expect  that  the 
amendments  to  Form  N-4  will  result  in 
any  net  effect  on  the  aggregate  hour 
burden  for  completing  and  filing  Form 
N-4.  We  expect  that  in  preparing  their 
fee  tables  for  Form  N^.  registrants  will 
still  need  to  calculate  each  line  item  of 
expenses  for  each  Portfolio  Company 
offered  through  the  contract,  in  order  to 
determine  the  minimum  and  maximum 
expenses  of  the  Portfolio  Companies. 
We  also  expect  that  the  other  proposed 
amendments  modifying  the  format  of 
the  Form  N-4  fee  table  to  conform  more 
closely  to  the  fee  tables  of  Form  N-6 
and  Form  N-IA  will  have  no  net  effect 
on  the  burden  hours  for  completing  and 
filing  Form  N-4,  because  they  will  not 
require  any  additional  information  to  be 
disclosed. 

We  request  your  comments  on  the 
accuracy  of  our  estimate.  Pursuant  to  44 
U.S.C.  3506(c)(2)(B),  the  Commission 
solicits  comments  to:  (i)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


"  See  Proposed  Collection;  Comment  Request 
(Extension  of  Fonn  N-4)  (Jan.  4,  2000)  [65  FR  1934 
(Jan.  12,  2000)).  The  estimate  of  the  number  of 
separate  accounts  was  based  on  the  staffs  analysis 
of  filings  it  received  on  Form  N-4  over  a 
representative  period. 

**  See  id.  The  burden  hours  to  complete  an  initial 
registration  statement  and  a  post-effective 
amendment  on  Form  N-4  were  based  on  a  survey 
by  the  staff  of  nine  issuers  of  variable  annuity 
contracts. 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  the 
Commission's  estimate  of  burden  of  the 
proposed  collection  of  information;  (iii) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolog\'. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulator,' 
Affairs,  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
and  should  send  a  copy  to  Jonathan  G, 
Katz,  Secretarv.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-07-02.  Request 
for  materials  submitted  to  0MB  by  the 
Commission  with  regard  to  this 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  S7-07-02.  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW,  Washington,  DC  20549,  Attention; 
Records  Management,  Office  of  Filings 
and  Information  Services.  0MB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
after  publication  of  this  release. 

VI.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C 
605(b)],  the  Chairman  of  the 
Commission  has  certified  that  the 
proposed  amendments  to  Form  N-4 
would  not.  if  adopted,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Few,  if  any. 
small  entities  are  affected  by  Form  N- 
4.  The  Chairman's  certification, 
including  the  reasons  therefor,  is 
attached  to  this  release  as  Appendix  A. 
The  Commission  encourages  written 
comment  on  the  certification. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  on  small  entities 
and  provide  empirical  data  to  support 
the  extent  of  the  impact. 


VII.  Statutory  Authority 

The  amendments  to  Form  N-4  are 
being  proposed  pursuant  to  sections  5, 
7,  8,  10,  and  19(a)  of  the  Securities  Act 
[15  U.S.C.  77e.  77g.  77h,  77j.  and  77s(a)) 
and  sections  8.  24,  30.  and  38  of  the 
Investment  Company  Act  |15  U.S.C, 
80a-8.  80a-24,  80a-29,  and  80a-37]. 

List  of  Subjects 

1 7  CFR  Part  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Proposed  Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  Chapter  11 .  Title  1 7  of  the  Code 
of  Federal  Regulations  as  follows. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURrTlES  ACT  OF  1933 

1.  The  general  authority  citation  for 
Part  239  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  ?7h,  77),  77s, 
T7Z-2,  77SSS.  78c,  781,  78m.  78n,  78o(d), 
78U-5,  78w(a),  7811(d),  79e,  79f,  79g,  79).  791. 
79m.  79n.  79q,  79t.  80a-8,  80a-24.  80a-26, 
80a-29.  80a-.30,  and  80a-37.  unless 
otherwise  noted. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

2.  The  authority  citation  for  Part  274 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77j.  77s. 
78c(b),  78!,'78m,  78n.  78o(d),  80a-8,  80a-24, 
80a-26.  and  80a-29,  unless  otherwise  noted. 

Note:  The  text  of  Form  N-4  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

3  Form  N-4  (referenced  in  §§  239.17b  and 
274  lie),  Item  3(a).  is  amended  by: 

a.  Revising  Item  3(a); 

b.  Revising  Instructions.  General 
Instructions  1.  3.  and  5; 

c  Removing  the  heading  "Portfolio 
Company  Annual  Expenses"  preceding 
Instruction  15; 

d.  Removing  Instructions  16  through  21; 

e.  Redesignating  Instruction  15  as 
Instruction  16; 

f.  Adding  new  Instruction  15. 

g.  Adding  the  heading  "Annual  [Portfolio 
Company)  Operating  Expenses"  to  precede 
newly  redesignated  Instruction  16,  and 

h.  Adding  new  Instructions  17  through  25, 
to  read  as  follows. 

Form  N-4 
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Item  3.  Synopsis                                                         Deferred  Sales  Load  (as  a          %  Separate  Account  Annual  Ex- 

(a)  Include  the  following  information,  in                 percentage  of  purchase  penses  (as  a  percentage  of 

plain  English  under  rule  421(d)  under  the                   payments  or  amount  sur-  average  account  value) 

Securities  Act  [17  CFR  430.421(d)l:                              rendered,  as  applicable).  Mortality  and  Expense  Risk 

The  following  tables  describe  the  fees  and  Surrender  Fees  (as  a  per-  %  Fees  ^. % 

expenses  that  you  will  pay  when  buying,                    centage  of  amount  surren-      •  Account  Fees  and  Expenses        % 

owning,  and  surrendering  the  contract.  The                dered,  if  applicable).  Total  Separate  Account  An- 

first  table  describes  the  fees  and  expenses               Exchange  Fee  %  nual  Expenses  % 

that  you  will  pay  at  the  time  that  you  buy  the     ' 

contract,  surrender  the  contract,  or  transfer            xhe  next  table  describes  the  fees  and  The  next  table  describes  the  [portfolio 

cash  value  between  investment  options.  State     expenses  that  you  will  pay  periodically  company)  fees  and  expenses  that  you  will 

premium  taxes  may  also  be  deducted.                 ^^^-      ^^^  ^^^^  ^^^^^        ^^^  ^^e  contract.  P^Y  periodically  during  the  time  that  you 

not  including  [portfolio  company]  fees  and  °^.  ^^  '^°"^«^<-  ^he  table  shows  the 

Contmctowner  Tmnsaction                                  exoenses  minimum  and  maximum  fees  and  expenses 

Expenses:  chargedby  any  of  the  [portfolio  companies). 

Sales  Load  Imposed  on  Pur- '    %                                                                '  More  detail  concerning  each  (portfolio 

chases  (as  a  percentage  of                              [Annual]  Contract  Fee company's)  fees  and  expenses  is  contained  in 

purchase  payments).  the  prospectus  for  each  (portfolio  company). 

Annual  (Portfolio  Company]  Operating  Expenses  (expenses  that  are  deducted  from  (portfolio  company)  assets) 

Management  Fees  %- % 

Distribution  [and/or  Service)  (12b-l)  Fees . %- % 

Other  Expenses  ; %- % 

Total  Annual  (Portfolio  Company)  Operating  Expenses %- % 


Example 

This  Example  is  intended  to  help  you 
compare  the  cost  of  investing  in  the  contract 
with  the  cost  of  investing  in  other  variable 
annuity  contracts. 

The  Example  assumes  that  you  invest 
$10,000  in  the  contract  for  the  time  periods 
indicated.  The  Example  also  assumes  that 
your  investment  has  a  5%  return  each  year 
and  assumes  the  maximum  fees  and  expmnses 
of  any  of  the  [portfolio  companies).  Although 
your  actual  costs  may  be  higher  or  lower, 
based  on  these  assumptions,  your  costs 
would  be: 

(1)  If  you  surrender  your  contract  at  the  end 

of  the  applicable  time  period: 
1  year  3  years        5  years        10  years 

$_  $_  $1  $_ 

(2)  If  you  annuitize  at  the  end  of  the 
applicable  time  period: 
1  year  3  years        5  years        10  years 

$_  $_  $_  $ 

(3)  If  you  do  not  surrender  your  contract: 
1  year  3  years         5  years         10  years 

$_  $_  $_  $_ 

Instructions: 
General  Instructions 

1.  Include  the  narrative  explanations  in  the 
order  indicated.  A  Registrant  may  modif\'  a 
narrative  explanation  if  the  explanation 
contains  comparable  information  to  that 
shown. 
•         *         *         •         * 

3.  A  Registrant  may  omit  captions  if  the 
Registrant  does  not  charge  the  fees  or 
expenses  covered  by  the  captions.  A 
Registrant  may  modify  or  add  captions  if  the 
captions  shown  do  not  provide  an  accurate 
description  of  the  Registrant's  fees  and 
expenses. 
***** 

5.  In  the  Contractowner  Transaction 
Expenses,  (Annual)  Contract  Fee,  and 
Separate  Account  Annual  Expenses  tables, 


the  Registrant  must  disclose  the  maximum 
guaranteed  charge,  unless  a  specific 
instruction  directs  otherwise.  The  Registrant 
may  disclose  the  current  charge,  in  addition 
to  the  maximum  charge,  if  the  disclosure  of 
the  current  charge  is  no  more  prominent 
than,  and  does  not  obscure  or  impede 
understanding  of,  the  disclosure  of  the 
maximum  charge.  In  addition,  the  Registrant 
may  include  in  a  footnote  to  the  table  a 
tabular,  narrative,  or  other  presentation 
providing  further  detail  regarding  variations 
in  the  charge.  For  example,  if  deferred  sales 
charges  decline  over  time,  the  Registrant  may 
include  in  a  footnote  a  presentation  regarding 
the  scheduled  reductions  in  the  deferred 
sales  charges. 
***** 

15.  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 
imposes  any  other  recurring  charge  other 
than  annual  portfolio  company  operating 
expenses,  add  another  caption  describing  it 
and  list  the  (maximum)  amount  or  basis  on 
which  the  charge  is  deducted. 

Annual  [Portfolio  Company]  Operating 
Expenses 

***** 

17.  If  a  Registrant  has  multiple  sub- 
accounts, it  should  disclose  the  minimum 
and  maximum  expenses  of  any  portfolio 
companies  for  each  line  item.  For  example, 
if  a  Registrant  has  five  sub-accounts  with 
management  fees  of  0.50%,  0.70%,  1.00%, 
1.10%,  and  1.25%,  respectively,  it  should 
disclose  that  management  fees  range  from 
0.50%  to  1.25%.  The  minimum  and 
maximum  amounts  disclosed  for  "Total 
Annual  [Portfolio  Company)  Operating 
Expenses"  should  be  the  minimum  an'd 
maximum  "Total  Annual  [Portfolio 
Company!  Operating  Expenses"  for  any 
portfolio  company,  and  not  the  sum  of  the 
minimum  and  maximum  amounts  disclosed 
for  the  individual  line  items.  For  example, 
assume  a  Registrant  has  three  sub-accounts. 
Sub-account  1  has  management  fees  of 
0.50%.  12b-l  fees  of  0.25%,  other  expenses 


of  0.30%,  and  total  expenses  of  1.05%;  sub- 
account 2  has  management  fees  of  0.90%, 
12b-l  fees  of  0.00%,  other  expenses  of 
0.25%,  and  total  expenses  of  1.15%;  and  sub- 
account 3  has  management  fees  of  1.00%, 
12b-l  fees  of  0.00%,  other  expenses  of 
0.25%,  and  total  expenses  of  1.25%.  The 
minimum  and  maximum  amounts  to  be 
disclosed  in  the  table  are:  management  fees — 
0.50%-1.00%;  12b-l  fees— 0.00%-0.25%; 
other  expenses:  0.25%-O.30%;  total  annual 
(portfolio  company)  operating  expenses — 
1.05%-1.25%.  The  total  annual  [portfolio 
company]  operating  expenses  are  the 
expenses  of  sub-accounts  1  and  3, 
respectively,  not  the  sum  of  the  minimum 
and  maximum  amounts  disclosed  for  the 
individual  line  items,  which  wodld  be 
0.75%-1.55%. 

18.  "Management  Fees"  include 
investment  advisory  fees  (including  any  fees 
based  on  a  portfolio  company's  performance), 
any  other  management  fees  payable  to  a 
portfolio  company's  investment  adviser  or  its 
affiliates,  and  administrative  fees  payable  to 

a  portfolio  company's  investment  adviser  or 
its  affiliates  that  are  not  included  as  "Other 
Expenses." 

19.  "EHstribution  [and/or  Service)  {12b-l) 
Fees"  include  all  distribution  or  other 
expenses  incurred  during  the  most  recent 
fiscal  year  under  a  plan  adopted  pursuant  to 
rule  12b-l  (17  CFR  270.12b-l). 

20.  (a)  "Other  Expenses"  include  all 
expenses  not  otherwise  disclosed  in  the  table 
that  are  deducted  from  a  portfolio  company's 
assets.  The  amount  of  expenses  deducted 
from  a  portfolio  company's  assets  are  the 
amounts  shown  as  expenses  in  the  portfolio 
company's  statement  of  operations  (including 
increases  resulting  from  complying  with 
paragraph  2(g)  of  rule  6-07  of  Regulation  S- 
X  [17  CFR  210.6-07]). 

(b)  "Other  Expenses"  do  not  include 
extraordinary  expenses  as  determined  under 
generally  accepted  accounting  principles  (see 
Accounting  Principles  Board  Opinion  No. 
30).  If  extraordinary  expenses  were  incurred 
by  any  portfolio  company  that  would,  if 


Federal  Register /Vol.  67.  No.  78 /Tuesday.  April  23.  2002 /Proposed  Rules 


19893 


included,  materially  affect  the  minimum  or 
maximum  amounts  shown  in  the  table, 
disclose  in  a  footnote  to  the  table  what  the 
minimum  and  maximum  "Other  Expenses" 
would  have  been  had  the  extraordinary 
expenses  been  included. 

21.  (a)  Base  the  percentages  of  "Annual 
[Portfolio  Companyl  Operating  Expenses"  on 
amounts  incurred  during  the  most  recent 
fiscal  vear.  but  include  in  expenses  amounts 
that  would  have  been  incurred  absent 
expense  reimbursement  or  fee  waiver 
arrangements.  If  a  portfolio  company  has  a 
fiscal  year  different  from  that  of  the 
Registrant,  base  the  expenses  on  those 
incurred  during  either  the  period  that 
corresponds  to  the  fiscal  year  of  the 
Registrant,  or  the  most  recently  completed 
fiscal  vear  of  the  portfolio  company.  If  the 
Registrant  or  a  portfolio  company  has 
changed  its  fiscal  year  and.  as  a  result,  the 
most  recent  fiscal  year  is  less  than  three 
months,  use  the  fiscal  year  prior  to  the  most 
recent  fiscal  year  as  the  basis  for  determining 
"Annual  [Portfolio  Companyl  Operating 
Expenses." 

(b)  If  there  have  been  any  changes  in 
".Annual  [Portfolio  Company]  Operating 
Expenses"  That  would  materially  affect  the 
information  disclosed  in  the  table; 

(i)  Restate  the  expense  information  using 
the  current  fees  as  if  they  had  been  in  effect 
during  the  previous  fiscal  year;  and 

(ii)  In  a  footnote  to  the  table,  disclose  that 
the  expense  information  in  the  table  has  been 
restated  to  reflect  current  fees. 

(c)  A  change  in  "Annual  [Portfolio 
Companv!  Operating  Expenses"  means  either 
an  increase  or  a  decrease  in  expenses  that 
occurred  during  the  most  recent  fiscal  year  or 
that  is  expected  to  occur  during  the  current 
fiscal  year.  A  change  in  "Annual  [Portfolio 
Companyl  Operating  Expenses"  does  not 
include  a  decrease  in  operating  expenses  as 

a  percentage  of  assets  due  to  economies  of 
scale  or  breakpoints  in  a  fee  arrangement 
resulting  from  an  increase  in  a  portfolio 
company's  assets. 

22.  A  Registrant  may  reflect  minimum  and 
maximum  actual  [portfolio  companyl 
operating  expenses  that  include  expense 
reimbursement  or  fee  waiver  arrangements  in 
a  footnote  to  the  table.  If  the  Registrant 
provides  this  disclosure,  also  disclose  the 
period  for  which  the  expense  reimbursement 
or  fee  waiver  arrangement  is  expected  to 
continue,  or  whether  it  can  be  terminated  at 
any  time  at  the  option  of  a  portfolio 
company. 

23.  A  Registrant  may  include  additional 
tables  showing  annual  operating  expenses 
separately  for  each  portfolio  company 
immediately  following  the  required  table  of 
".Annual  [Portfolio  Company]  Operating 
Expenses."  The  additional  tables  should  be 
prepared  in  the  format,  and  in  accordance 
with  the  Instructions,  prescribed  in  Item  3  of 
Form  N-IA  (17  CFR  239.1 5 A;  17  CFR 

274. llA]  for  disclosing  "Annual  Fund 
Operating  Expenses." 

Example 

24.  For  purposes  of  the  Example  in  the 
table: 

(a)  Assume  that  the  percentage  amounts 
listed  under  "Separate  Account  Annual 


Expenses"  remain  the  same  in  each  year  of 
the  1-.  3-.  5-.  and  10-year  periods,  except  that 
an  adjustment  may  be  made  to  reflect 
reduced  annual  expenses  resulting  from 
completion  of  the  amortization  of  initial 
organization  expenses; 

(bl  Assume  deduction  of  the  maximum 
percentage  amount  of  expenses  shown  under 
"Total  Annual  [Portfolio  Companyl 
Operating  Expenses."  and  that  this  amount 
remains  the  same  in  each  year  of  the  1-,  3- 
.  3-.  and  10-year  periods,  except  that  an 
adjustment  may  be  made  to  reflect  reduced 
annual  expenses  resulting  from  completion 
of  the  amortization  of  initial  organization 
expenses.  An  additional  example  that 
assumes  deduction  of  the  minimum 
percentage  amount  of  expenses  shown  under 
"Total  .^nnual  [Portfolio  Company] 
Operating  Expenses"  may  also  be  provided, 
immediately  following  the  required  expense 
example  based  on  maximum  portfolio 
company  expenses.  In  lieu  of  providing  the 
required  example  based  on  maximum 
portfolio  company  expenses,  a  Registrant 
mav  include  separate  expense  examples 
based  on  the  expenses  of  each  portfolio 
company; 

(cl  Assume  the  maximum  sales  load  that 
mav  be  deducted  from  purchase  payments  is 
deducted. 

(d)  For  any  breakpoint  in  any  fee.  assume 
that  the  amount  of  the  Registrant's  (and  the 
portfolio  company's)  assets  remains  constant 
as  of  the  level  at  the  end  of  the  most  recently 
completed  fiscal  year; 

(e)  Assume  no  exchanges  or  other 
transactions; 

(f)  Reflect  any  [annual]  contract  fee  by 
dividing  the  total  amount  of  [annual]  contract 
fees  collected  during  the  year  that  are 
attributable  to  the  contract  offered  b>  the 
prospectus  by  the  total  average  net  assets  of 
all  the  sub-accounts  in  the  separate  account 
that  are  attributable  to  the  contract  offered  by 
the  prospectus.  Add  the  resulting  percentage 
to  'Separate  Account  Annual  Expenses.  "  and 
assume  that  it  remains  the  same  in  each  year 
of  the  1-.  3-.  5-,  and  10-year  periods: 

(g)  Reflect  any  contingent  deferred  sales 
load  by  assuming  a  complete  surrender  on 
the  last  day  of  the  year; 

(h)  Provide  the  information  required  in  the 
third  section  of  the  Example  only  if  a  sales 
load  or  other  fee  is  charged  upon  a  complete 
surrender;  and 

(i)  Include  in  the  Example  the  information 
provided  by  the  caption  "If  you  annuitize  at 
the  end  of  the  applicable  time  period"  only 
if  the  Registrant  charges  fees  upon 
annuitization  that  are  different  from  those 
charged  upon  surrender. 

2.5.  Sew  Registrants.  For  purposes  of  this 
Item,  a  "New  Registrant  "  is  a  Registrant  (or 
sub-account  of  the  Registrant)  that  does  not 
include  in  Form  N-4  financial  statements 
reporting  operating  results  or  that  includes 
financial  statements  for  the  Registrant's  (or 
sub-account's)  initial  fiscal  year  reporting 
operating  results  for  a  period  of  6  months  or 
less.  The  following  Instructions  apply  to  New- 
Registrants: 

(a)  Base  the  percentages  in  '.Annual 
[Portfolio  Companyl  Operating  Expenses"  on 
payments  that  will  be  made,  but  include  in 
expenses  amounts  that  will  be  incurred 


without  reduction  for  expense 
reimbursement  or  fee  waiver  arrangtements. 
estimating  amounts  of  "Other  Expenses." 
Disclose  in  a  footnote  to  the  table  that  'Other 
Expenses"  are  based  on  estimated  amounts 
for  the  current  fiscal  year. 

(b)  A  New  Registrant  may  reflect  in  a 
footnote  to  the  table  expense  reimbursement 
or  fee  waiver  arrangements  that  are  expected 
to  reduce  any  minimum  or  maximum 
[portfolio  companyl  operating  expense  or  the 
estimate  of  minimum  or  maximum  "Other 
Expenses"  (regardless  of  whether  the 
arrangement  has  been  guaranteed)  If  the  New 
Registrant  provides  this  disclosure,  also 
disclose  the  period  for  which  the  expense 
reimbursement  or  fee  waiver  arrangement  is 
expected  to  continue,  or  whether  it  can  be 
terminated  at  any  time  at  the  option  of  a 
portfolio  company 

(c)  Complete  only  the  1-  and  3-year  period 
portions  of  the  Example,  and  estimate  any 
[annual)  contract  fees  collected. 


Dated:  April  12.  2002. 
B\  the  Commission, 
Margaret  H.  McFarland. 

Deputy  Secretary: 

Appendix  A 

[Note:  Appendix  A  to  the  preamble  will  not 
appear  in  the  Code  of  Federal  Regulations] 

Regulatory  Flexibility  Act  Certification 

1.  Harvev  L  Pitt.  Chairman  of  the  Securities 
and  Exchange  Commission,  on  information 
and  belief,  hereby  certify,  pursuant  to  5 
L'.S.C.  605(b).  that  the  proposed  amendments 
to  Form  N-4.  if  adopted,  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  amendments  to  Form  N-4,  a 
registration  form  for  insurance  company 
separate  accounts  that  offer  variable  annuity 
contracts,  would  amend  the  fee  table 
presentation  in  the  prospectus  of  Form  N-4 
to  require  disclosure  of  the  range  of  annual 
expenses  for  all  portfolio  companies  in 
which  the  separate  account  invests,  rather 
than  separate  disclosure  of  the  expenses  of 
each  portfolio  company. 

Few.  if  anv,  registered  insurance  company 
separate  accounts  have  net  assets  of  less  than 
S50.000.000,  when  separate  account  assets 
are  aggregated  with  the  assets  of  the 
sponsoring  insurance  company.  As  a  result, 
few,  if  any.  small  entities  within  the 
definitions  provided  in  Rule  0-10  under  the 
Investment  Company  Act  of  1940  and  rule 
157  under  the  Securities  Act  of  1933  would 
be  affected  by  the  proposed  amendments  to 
Form  N-4.  if  adopted.  Accordingly,  the 
proposed  amendments  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 

Dated;  April  11.  2002. 
Har\'ey  L  Pitt. 
Chairman 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  240  and  249 

[Retoase  No.  33-8089;  34-45741;  File  No. 
S7-08-02] 

RIN  323&-AI33 

Acceleration  of  Periodic  Report  Filing 
Dates  and  Disclosure  Concerning 
Website  Access  to  Reports 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  We  are  proposing  to 
accelerate  the  filing  of  quarterly  reports 
and  annual  reports  imder  the  Securities 
Exchange  Act  of  1934  by  domestic 
reporting  companies  that  have  a  public 
float  of  at  least  S75  million,  that  have 
been  subject  to  the  Exchange  Act 
reporting  requirements  for  at  least  12 
calendar  months,  and  that  previously 
have  filed  at  least  one  annual  report.  We 
propose  to  shorten  the  filing  deadlines 
for  these  companies  from  45  to  30 
calendar  days  after  period  end  for 
quarterly  reports  and  from  90  to  60 
calendar  days  after  fiscal  year  end  for 
annual  reports.  We  also  are  proposing  to 
require  companies  subject  to  the 
accelerated  filing  deadlines  to  disclose 
in  their  amiual  reports  where  investors 
can  obtain  access  to  company  filings, 
including  whether  the  company 
provides  access  to  its  reports  on  Forms 
10-K,  10-Q  and  8-K  on  its  Internet 
website,  free  of  charge,  as  soon  as 
reasonably  practicable,  and  in  any  event 
on  the  same  day  as.  those  reports  are 
electronically  filed  with  or  ftirnished  to 
the  Commission. 

DATES:  Comments  should  be  received  on 
or  before  May  23,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  electronic  mail  address:  nile- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-08-02.  This 
file  number  should  be  included  in  the 
subject  line  if  electronic  mail  is  used. 
Comment  letters  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  website  (http:// 
www.sec.gov).'^ 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  J.  Minton,  Special  Counsel,  or 
Elizabeth  M.  Murphy,  Chief,  Office  of 
Rulemaking,  at  (202)  942-2910,  Division 
of  Corporation  Finance,  U.S.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0312. 

SUPPLEMENTARY  INFORMATION:  We  are 
proposing  amendments  to  Item  101  ^  of 
Regulation  S-K  '  under  the  Secvuities 
Act  of  1933  ("Securities  Act"),"  Forms 
10-Q''  and  10-K^  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  ^  and  Exchange  Act  Rules  12b-2,8 
ISa-lO^and  15d-10.io 

I.  Introduction 

The  U.S.  system  of  federal  securities 
regulation  is  based  on  full  and  fair 
disclosure.  Congress,  in  enacting  the 
federal  securities  laws,  embraced  full 
disclosure  as  the  best  way  to  permit  the 
financial  markets  to  allocate  capital.  For 
this  system  to  function  most  effectively, 
the  markets  must  have  access  to 
information  that  is  clear,  accurate,  and 
timely. 

The  Exchange  Act  requires  companies 
to  make  information  publicly  available 
to  investors  on  an  ongoing  basis  to  aid 
in  their  investment  and  voting 
decisions."  Moreover,  seasoned  issuers 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 


electronic  submissions.  You  should  submit  only 
information  that  you  wish  to  make  available 
publicly 

n?  CFR  229.101. 

3  17  CFR  229.10  efseq 

"15  V.S.C.  77a  etseq 

'17  CFR  249.308a 

»*  17  CFR  249.310. 

'15  U.S.C.  78a  elseq. 

»17CFR240.12b-2. 

'»17CFR240.13a-10. 

'"17CFR240.15d-10 

"  The  following  types  of  companies  are  subject 
to  the  obligation  to  provide  information  to  the 
secondary  markets  through  reports  filed  with  the 
(Commission: 

.\  company  that  has  registered  a  class  of  equity 
or  debt  securities  under  Section  12(b)  of  the 
Exchange  Act  |15  U..S.C.  78/(b))  so  that  the 
securities  can  be  listed  and  traded  on  a  national 
securities  exchange; 

A  company  that  has  registered  a  class  of  equity 
securities  under  Section  12(g)(1)  of  the  Exchange 
Act  |15  U.S.C.  78/(g)(l)l  and  Exchange  Act  Rule 
12g-l  [17  CFR  240.12g-l]  because  it  had  total 
assets  of  more  than  $10  million  and  the  class  of 
equity  securities  is  held  by  more  than  500  record 
holders  as  of  the  last  day  of  the  company's  fiscal 
year  (and  cannot  rely  on  an  exemption  from  such 
registration); 

.\  company  that  has  voluntarily  registered  a  class 
of  equity  securities  under  Section  12(g)  of  the 
Exchange  Act: 

Under  Section  15(d)  of  the  Exchange  Act  [15 
use.  78o(d)|.  a  company  that  filed  registration 
statement  under  the  Securities  Act  that  became 
effective  and  has  not  met  the  thresholds  for 
suspension  of  the  reporting  requirement;  and 

Under  Exchange  Act  Rules  12g-3  and  15d-5  (17 
CFR  240.12g-3  and  240.15d-5|.  a  company  that  has 
succeeded  to  the  obligation  of  another  reporting 
company. 


(that  is,  those  that  have  been  subject  to 
the  reporting  requirements  for  a  certain 
period  of  time)  incorporate  information 
from  their  Exchange  Act  reports  into 
their  registration  statements  under  the 
Seciu-ities  Act.  Investors  purchasing 
securities  in  public  offerings  therefore 
also  rely  on  Exchange  Act  disclosure. 
Generally,  the  rules  adopted  by  the 
Commission  under  the  Exchange  Act 
require  disclosure  at  quarterly  and 
annual  intervals,  with  specified 
significant  events  reported  on  a  more 
current  basis.  ^^  Specifically,  domestic 
issuers  subject  to  the  Exchange  Act 
must,  among  other  obligations,  file  the 
following  reports:'^ 

•  Annual  reports  on  Form  lO-K  (or 
Form  10-KSB  in  the  case  of  small 
business  issuers  ^*);'^^ 

•  Quarterly  reports  on  Form  10-Q  (or 
Form  10-QSB  in  the  case  of  small 
business  issuers)  for  the  first  three 
quarters  of  its  fiscal  year;'^  and 


'^  See.  for  example,  Exchange  Act  Rules  13a-l, 
13a-ll.  13a-13.  15d-l.  15d-ll  and  15d-13  |17 
CFR240.13a-l.  13a-ll.  13a-13.  15d-l.  15d-ll  and 
15d-13j. 

'^Reporting companies  that  are  foreign  private 
issuers,  as  defined  in  Exchange  Act  Rule  3b-^(c)  (17 
CFR  240.3b-4(c)],  are  subject  to  different 
requirements  for  periodic  reports.  They  are  not 
required  to  file  quarterly  reports.  They  file  annual 
reports  on  Form  20-F  [17  CFR  249.220fl.  Instead  of 
current  reporting  on  Form  8-K.  foreign  issuers 
provide  reports  on  Form  6-K  |17  CFR  249.3061. 
Certain  Canadian  issuers  may  file  different  reports 
under  the  Multijurisdictional  Disclosure  System. 
Foreign  government  issuers,  as  defined  in  Exchange 
Act  Rule  3b-4(c).  also  are  subject  to  different 
reporting  requirements.  They  file  annual  reports  on 
Form  18-K  (17  CFR  249.3181.  Foreign  private 
issuers  may  elect  to  file  the  forms  used  by  domestic 
reporting  companies  and  then  are  subject  to  the 
same  deadlines. 

'"The  term  "small  business  issuer"  is  defined  in 
Exchange  Act  Rule  12b-2  as  a  US.  or  Canadian 
issuer  with  less  than  S25  million  in  revenues  and 
public  float  that  is  not  an  investment  company. 

>5  Form  10-K  (and  Form  10-KSB  (17  CFR 
299.310bj)  provides  a  comprehensive  overview  of 
the  reporting  company  on  an  annual  basis.  The 
form  consists  of  four  parts  (Form  10-KSB  has  three 
parts,  but  the  categories  of  required  information  are 
similar).  Part  I  requires  disclosure  regarding  the 
company's  business,  its  properties,  legal 
proceedings,  and  matters  submitted  to  a  security 
holder  vote.  Part  II  requires  disclosure  regarding  the 
market  for  the  company's  common  equity,  sales  of 
unregistered  securities,  the  use  of  proceeds  from 
recent  sales  of  securities,  specified  financial 
statements  and  information,  management's 
discussion  and  analysis  of  ftnancial  condition  and 
results  of  operations,  and  quantitative  and 
qualitative  disclosure  about  market  risk.  Part  III 
requires  disclosure  regarding  the  company's 
directors  and  executive  officers,  executive 
compensation,  security  ownership  and  certain 
relationships,  and  related  party  transactions.  Part  IV 
requires  disclosure  of  exhibits,  financial  statement 
schedules,  and  a  list  of  current  reports  filed  on 
Form  8-K. 

"Form  10-Q  (and  Form  10-QSB  [17  CFR 
249.308bj)  consists  of  two  parts.  Part  I  requires 
disclosure  of  specified  financial  statements, 
management's  discussion  and  analysis  of  financial 
condition  and  results  of  operations,  and 
quantitative  and  qualitative  disclosure  about  market 
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•  Current  reports  on  Form  8-K  for  a 
number  of  specified  events.'" 

A  domestic  reporting  company  must 
file  a  quarterly  report  no  later  than  45 
calendar  days  after  the  end  of  each  of  its 
first  three  fiscal  quarters,  and  an  annual 
report  no  later  than  90  calendar  days 
after  the  end  of  its  fiscal  year.  In 
addition,  a  company  may  be  required  to 
file  transition  reports  on  Form  10-K  or 
10-KSB  or  Form  10-Q  or  10-QSB  when 
it  changes  its  fiscal  year."' 

Over  30  years  have  passed  since  we 
last  changed  these  deadlines.  In  the 
interim,  advances  in  communications 
and  information  technology  have  made 
it  easier  for  companies  to  process  and 
disseminate  information  swiftly.  Many 
large  seasoned  reporting  companies 
capture  and  evaluate  information  and 
announce  their  quarterly  and  annual 
financial  results  well  before  they  file 
their  formal  reports  with  the 
Commission.  These  earnings 
announcements  are  generally  less 
complete  in  their  disclosure  than 
quarterly  or  annual  reports  and  can 
emphasize  information  that  is  less 
prominent  in  quarterly  or  annual 
reports.''*  Investors  also  process, 
evaluate  and  react  to  information  on  a 
much  shorter  timeframe.  The  delayed 
filing  of  reports,  however,  means 
investors  often  make  decisions  without 
access  to  the  more  extensive  disclosure 
in  the  company's  Exchange  Act  reports. 

Investors  also  need  ready  access  to 
corporate  information  to  make  their 
investment  and  voting  decisions.  An 
effective  and  economical  method  for 
companies  to  make  information 
available  about  themselves  is  through 
their  Internet  websites.  We  therefore 
strongly  encourage  companies  to 
provide  investors  with  website  access  to 
their  Exchange  Act  reports.  We  believe 
company  disclosure  should  be  more 
readily  available  to  investors  on  a  timely 
basis  in  a  variety  of  locations  to 
facilitate  investor  access  to  that 
information.  We  believe  it  is  important 
for  companies  to  make  investors  aware 


risk.  Part  II  requires  disclosure  regarding  legal 
proceedings,  changes  in  securities,  sales  of 
unregistered  securities,  the  use  of  proceeds  from 
recent  sales  of  securities,  defaults  on  senior 
securities,  exhibits,  and  a  list  of  current  reports 
filed  on  Form  8-K. 

"  17  CFR  249.308.  These  events  currently 
include  change  in  control  of  the  registrant,  the 
acquisition  or  disposition  of  a  significant  amount  of 
assets,  the  bankruptcy  or  receivership  of  the 
registrant,  changes  in  the  registrant's  certifying 
accountant,  the  resignation  of  a  member  of  the 
registrant's  board  of  directors,  and  any  other  event 
that  the  registrant  deems  of  significance  to  security 
holders. 

•"See  Exchange  Act  Rules  13a-10  and  15d-10. 

'9  See  Release  No.  33-8039  (Dec.  4.  2001)  |66  FR 
63731). 


of  the  different  sources  that  provide 
access  to  company  information. 

As  a  step  in  modernizing  the  periodic 
reporting  system  and  improving  the 
usefulness  of  quarterly  and  annual 
reports  to  investors,  we  are  proposing  to 
shorten  the  filing  due  dates  for  these 
reports  for  many  companies.  We  also  are 
proposing  to  require  a  company  subject 
to  these  accelerated  filing  deadlines  to 
disclose  in  its  annual  report  on  Form 
10-K  where  investors  can  obtain  timely 
access  to  company  filings,  including 
whether  the  company  provides  access  to 
its  reports  on  Forms  ID-K.  10-Q  and  8- 
K  on  its  Internet  website,  free  of  charge, 
as  soon  as  reasonably  practicable,  and  in 
anv  event  on  the  same  day  as,  these 
reports  are  electronically  filed  with  or 
furnished  to  the  Commission.-"  If  the 
company  does  not  provide  website 
access  in  this  manner,  it  also  must 
disclose  why  it  does  not  do  so  and 
where  else  investors  can  access  these 
filings  electronically  immediately  upon 
filing.  The  company  also  would  be 
required  to  disclose  its  website  address, 
if  it  has  one. 

II.  Proposed  Changes 

A.  Acceleration  of  Quarterly  and 
Annual  Report  Due  Dates 

1 .  Reasons  for  Proposal 

While  the  specific  disclosure  required 
in  quarterly  reports  and  annual  reports 
has  evolved  over  the  past  30  years,  and 
the  integrated  disclosure  system  has 
placed  added  emphasis  on  Exchange 
Act  reporting,  the  basic  structure  and 
timeframes  that  were  established  in 
1970  remain  in  place  today.  Since  that 
time,  annual  reports  for  domestic 
companies  have  been  due  90  calendar 
days  after  a  reporting  company's  fiscal 
year  end.^'  Transition  reports  filed  on 
Form  10-K  or  10-KSB  also  have  a  90- 
day  deadline.  Since  1946,  quarterly 
periodic  reports  have  been  due  within 
45  calendar  days  after  the  end  of  a 
quarter,  although  from  1955  to  1970, 
companies  filed  semi-annual  reports 
instead  of  quarterly  reports. -'^  Transition 


reports  filed  on  Form  10-Q  or  10-QSB 
also  have  a  45-day  deadline. 

The  "Report  of  the  Advisor,' 
Committee  on  Corporate  Disclosure  to 
the  Securities  and  Exchange 
Commission"  in  1977  led  to  the 
establishment  of  the  current  integrated 
disclosure  system.'^ '  The  system 
involves  significant  reliance  on 
Exchange  Act  reports  to  satisfi,'  the 
disclosure  requirements  for  registration 
statements  filed  under  the  Securities 
Act.  The  Advisory  Committee  did  not 
recommend  changing,  and  the 
Commission  did  not  change,  the 
periodic  report  filing  dates  when  it 
established  the  integrated  disclosure 
system. 

We  believe  that  periodic  reports 
contain  valuable  information  for 
investors,  Commentators  have  long 
remarked,  however,  that  because  the 
due  dates  for  periodic  reports  are  so 
lengthy,  the  information  included  in  the 
reports  often  is  stale  by  the  time  the 
reports  are  filed. -■^  While  quarterly  and 
annual  reports  at  present  generally 
reflect  historical  information,  it  is 
important  that  a  lengthy  delay  before 
that  information  becomes  available  does 
not  make  the  information  less  valuable 
to  investors.  Significant  technological 
advances  over  the  last  three  decades 
have  both  increased  the  market's 
demand  for  more  timely  corporate 
disclosure  and  the  ability  of  companies 
to  capture,  process  and  disseminate  this 
information. '5  Computers,  sophisticated 
financial  software,  electronic  mail, 
teleconferencing,  videoconferencing  and 
other  technologies  available  today  have 
replaced  the  paper  and  pencil, 
typevn-iter.  adding  machines,  carbon 
paper,  mail  system,  travel  and  face-to- 
face  meetings  relied  on  in  1970. 

In  our  1998  release  proposing  reform 
of  the  Securities  Act  registration 
process. ^f"  we  noted  that  hundreds  of 
public  companies  issue  press  releases  to 
announce  quarterly  and  annual  results 


20  Even  if  a  company  chooses  not  to  make  its 
reports  available  on  its  vvrebsite,  investors  still 
would  be  able  to  access  information  about  the 
company  through  our  EDGAR  system.  A  company's 
posting  of  its  reports  on  its  website  would  not  be 
a  substitute  for  filing  documents  with  the 
Commission. 

2'  See  General  Instruction  A  of  Forms  10-K  and 
10-KSB  and  Release  No.  34-9000  (Oct.  21.  1970) 
135  FR  16919).  Before  1970.  the  due  date  for  filmg 
annual  reports  was  120  days  after  a  company's 
fiscal  year  end. 

"  See  General  Instruction  A,l  of  Forms  10-Q  and 
10-QSB;  Release  No.  34-3803  (Mar  28.  1946)  111 
FR  10988);  and  Release  No  34-9004  (Oct  28,  1970) 
135  FR  17537). 


-'3  See  Report  of  the  Advisory  Committee  on 
Corporate  Disclosure  to  the  Securities  and  Exchange 
Commission  (Nov  3.  1977) 

'■•  As  far  back  as  1969.  former  SEC  Chairman 
Manuel  Cohen  said:  "because  companies  need  not 
file  the  Iquarteriyl  report  until  45  days  after  the  end 
of  the  quarter,  the  information  is  often  stale"  See 
)  Robert  BrowTi.  Corporate  Communications  and 
the-  Federal  Securities  Laws..  53  Geo  Wash.  L  Rev. 
741  (1985). 

"  See.  for  example,  Report  to  the  Congress  The 
Impact  of  Recent  Technological  Advances  on  the 
Serunties  Markets,  ISept  1997)  Thai  report,  like  all 
Commission  reports  issued  after  1996,  is  available 
on  our  Internet  website  (http:    www  sec.gov) 

"^See  Release  No  33-7606A  (Nov   13,  1998)  In 
that  release,  we  solicited  comment  on  whether  we 
should  shorten  the  due  dates  of  annual  and 
quarteriy  reports  Comments  received  on  that 
release  are  available  through  our  Public  Reference 
Room  under  File  No,  S7-30-98. 
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well  before  they  file  their  reports  with 
us. 2^  While  these  press  releases  do  not 
contain  all  of  the  information  included 
in  quarterly  and  annual  reports,  it 
appears  that  companies  and  their 
auditors  have  developed  efficiencies 
over  the  years  that  allow  them  to 
generate  financial  data  quickly. '» 
Companies  are  responsible  for  the 
information  in  these  announcements. 
We  understand  as  a  general  matter  that 
the  audit  work  is  essentially  completed 
and  other  steps  have  been  taken  to 
ensure  their  accuracy. 

These  earnings  armouncements  also 
reflect  the  importance  of  the  financial 
information  and  investors'  demand  for  it 
at  the  earliest  possible  time.  While  we 
applaud  companies'  practices  of  issuing 
press  releases  to  keep  investors 
promptly  informed  of  important 
corporate  developments,  the  amount  of 
information  and  the  manner  of  its 
presentation  in  press  releases  varies 
from  company  to  company.  Investors 
often  must  wait  for  the  periodic  reports 
to  receive  financial  statements  and  the 
accompanying  notes  prepared  in 
accordance  with  generally  accepted 
accounting  principles,  management's 
discussion  and  analysis,  and  other 
vitally  important  financial  disclosures. 
Shortening  the  due  date  of  quarterly  and 
annual  reports  would  provide  more 
timely  disclosure  to  investors  and  the 
market. 

In  establishing  the  appropriate 
timeframes  for  filing  periodic  reports, 
however,  we  must  balance  the  market's 
need  for  information  with  the  time 
companies  need  to  prepare  that 
information  without  undue  burden.  We 
recognize  that  it  may  be  necessary  for  a 
new  pubhc  company  to  develop 
experience  with  the  preparation  and 
filing  of  periodic  reports.  Similarly, 
smaller  issuers  may  not  have  the 
resources  or  infrastructure  to  prepare 
their  reports  on  a  shorter  timeframe 
without  undue  burden  or  expense. 

In  our  1998  release,  we  requested 
comment  as  to  whether  we  should 
shorten  the  due  dates  for  quarterly  and 
annual  reports. ^^  We  received  a 
significant  number  of  comments  in 
response  to  that  request.  Several 
commenters  supported  or  did  not  object 
to  the  acceleration  of  quarterly  and 
aimual  report  due  dates,  with  some 


2'  Our  Office  of  Economic  Analysis  has 
determined  that,  over  the  past  10  years,  registrants 
on  average  issued  their  year-end  earnings 
announcements  approximately  43  days  after  fiscal 
year  end.  In  addition,  registrants  on  average  issued 
their  quarterly  earnings  announcements 
approximately  27  days  after  period  end. 

2"  See,  for  example.  Tad  Leahy.  "The  Reality  of 
Real-Time  reporting,"  Business  Finance,  March 
2000.  at  93. 

2«  Sec  note  26  above. 


arguing  that  accelerated  due  dates  are 
necessary  in  today's  fast-paced 
marketplaces  to  ensure  the  efficient 
allocation  of  capital  and  the  timely  flow 
of  information  to  the  market.  ^° 

A  larger  number  of  commenters, 
however,  thought  that  a  shortening  of 
due  dates  would  be  overly 
burdensome, 3'  particularly  for  small 
companies.  '^  Several  of  the  commenters 
that  argued  against  shortening  deadlines 
also  were  concerned  that  the  benefits 
derived  from  technological  advances 
over  the  past  30  years  have  been  offset 
by  additional  and  more  complex 
reporting  requirements.  They  were 
concerned  that  accelerated  due  dates 
would  result  in  less  accurate  filings. ^^ 


3"  See.  for  example,  the  Letters  in  File  No.  S7-30- 
98  of  American  Federation  of  Labor  and  Congress 
of  Industrial  Organization.s  ("AFL-CIO"); 
.Association  of  Investment  Management  and 
Research;  Michael  |.  Connell;  Council  of 
Institutional  Investors  ("CII");  Ford  Motor 
Company:  Ford  Motor  Credit  Company: 
Institutional  Shareholder  Services  ("ISS"): 
Investment  Company  Institute  ("ICI");  North 
American  Securities  Administrators  Association, 
Inc.  ( "NASAA ').  Pennsylvania  Securities 
Commission:  Service  Employees  International 
Union  Master  Trust  ("SEIU"'):  and  Teachers 
Insurance  and  Annuity  .Association-College 
Retirement  Equities  Fund  ("TIAA-CREF"). 

"  See.  for  example,  the  Letters  in  File  No.  S7-30- 
98  of  American  Bar  Association  ("ABA");  American 
Corporate  Counsel  Association  ("ACCA");  Agway. 
Inc.;  Association  of  the  Bar  of  the  City  of  New  York 
("NYCBA");  As.sociation  of  Publicly  Traded 
Companies;  Baldwin  &  Lyons.  Inc.;  BostonFed 
Bancorp.  Inc..  Business  Roundtable;  Cabot 
Corporation:  Charles  Schwab  &  Co.,  Inc.:  Chevron 
Corporation:  Citigroup  Inr  :  Cleary.  Gottlieb.  Steen 
&  Hamilton  ("Cleary");  Diamond  Home  Ser\'ices. 
Inc.;  Duke  Energy  Corporation;  Emerson  Electric 
Co.;  Financial  Executives  Institute  ("FEI"); 
Financial  Institutions  Accounting  Committee 
("FIAC"):  FirstEnergy  Corp.;  Fried,  Frank.  Harris, 
Shriver  &  lacobson  ("Fried  Frank");  General  Motors 
Corporation  ("GM");  Goldman.  Sachs  &  Co.;  Grubb 
8i  Ellis  Company;  Home  Federal  Savings;  Jacobs 
Engineering  Ciroup  Int.  ("lacobs");  lohn  Hancock 
Mutual  Life  Insurance  Company;  J. P.  Morgan  &  Co.; 
KPMG  LLP;  Mellon  Bank  Corporation;  National 
.Association  of  Real  Estate  Investment  Trusts 
( "NAREIT"):  New  York  State  Society  of  Certified 
Public  Accountants  ("NYSSCPA ");  PennFed 
Financial  Services,  Inc.;  PPG  Industries,  Inc.; 
Pricewaterhouse(;oopers  LLP;  R.R.  Donnelley  & 
Sons  Company  ("Donnelley");  Schering-Plough 
Corporation;  Southern  Company;  Sullivan  & 
Cromwell  ("S&C'I;  Toyota  Motor  Credit 
Corporation;  USX  Corporation;  and  Wells  Fargo  & 
Company. 

"  See,  for  example,  the  Letters  in  File  No.  S7-30- 
98  of  CCF  Holding  Company;  The  CTT  Group,  Inc.; 
Equality  Bancorp,  Inc.;  Ernst  &  Young  LLP;  First 
National  Bank  of  West  Chester;  First  Northern 
Capital  Corp.;  FirstBank  Northwest;  Frankfort  First 
Bancorp.  Inc  ;  Green  Street  Financial  Corp.;  Home 
Building  Bancorp.  Inc.;  Malizia,  Spidi,  Sloane  & 
Fisch,  PC.  (".Mahzia  •);  New  York  State  Bar 
.Association.  Provident  Bancorp;  Security  of 
Pennsylvania  Financial  Corp.;  Seven  Silicon  Valley 
law  firms  and  Prof  Joseph  A.  Grundfest;  Tri-County 
Bancorp.  Inc.;  Weinbaum  &  Yalanianchi:  Wells 
Financial  Corp.;  Westerfed  Financial  Corp.;  West 
Essex  Bank;  and  WVS  Financial  Corporation. 

"  See.  for  example,  the  Letters  in  File  No.  S7-30- 
98  of  Agway.  Inc.:  Business  Roundtable;  Chevron 


Some  of  the  commenters  who 
objected  to  an  acceleration  of  filing 
deadlines  and  several  other  commenters 
offered  alternative  suggestions  that 
might  help  mitigate  the  impact  of  such 
a  change  if  the  Commission  was 
committed  to  an  acceleration  proposal. 
One  suggestion  was  a  more  gradual 
acceleration  of  due  dates,  where  large  or 
seasoned  issuers  would  be  the  first 
group  subject  to  shortened  filing  dates 
or  the  filing  deadline  would  be 
shortened  in  incremental  steps  (for 
example,  initially  to  40  days  for 
quarterly  reports  and  75  days  for  annual 
reports).^"*  Another  commenter 
suggested  that  companies  should  file 
their  reports  by  the  earlier  of  the  current 
due  dates  or  a  specified  date  after  the 
company's  first  release  of  earnings. ^^ 
Some  commenters  requested  that  we 
propose  changes  in  a  separate  release 
specifically  addressing  filing  deadlines,  - 
which  we  are  doing  today.  ^^ 

On  February  13,  2002,  we  announced 
our  intention  to  propose  shortened 
filing  deadlines  as  part  of  a  series  of 
initial  steps  to  modernize  and  improve 
the  corporate  disclosure  system.^'^  We 
recently  hosted  roundtable  discussions 
in  New  York,  Washington.  DC.  and 
Chicago  at  which  investor  relations 
professionals,  corporate  executives, 
academics,  and  experienced  legal 
coimsel  discussed  financial  disclosure 
and  auditor  oversight, ^^  Several  of  the 
participants  at  these  roundtables 


Corporation:  Citigroup  Inc.:  Cleary;  FEI;  FIAC; 
FirstEnergy  Corp.;  GM:  Jacobs;  Malizia;  Mellon 
Bank  Corporation;  NAREIT:  NYSSCPA:  PPG 
Industries,  Inc.:  S&C:  and  Toyota  Motor  Credit 
Corporation. 

"  See.  for  example,  the  Letters  in  File  No.  S7-30- 
98  of  the  ABA,  ACCA;  American  Institute  of 
Certified  Public  Accountants;  Baldwin  &  Lyons. 
Inc.:  Michael  J.  Connell;  Ernst  &  Young  LLP;  Fried 
Frank;  Shering-Plough  Corporation;  Southern 
Company:  and  Weinbaum  &  Yalamanchi. 

sS'See  the  ABA  Letter  in  File  No.  S7-30-98. 

58  See  the  Michael  J.  Connell  and  Donnelley 
Letters  in  File  No.  S7-30-98. 

"In  our  Press  Release  No.  2002-22  (Feb.  13. 
2002),  we  stated  that  in  addition  to  the  proposed 
amendments  discussed  in  this  release,  we  intend  to 
propose  rules  to  (1)  expand  the  list  of  sigiiificant 
events  requiring  disclosure  on  Form  8-K;  (2) 
require  disclosure  on  a  current  basis  of  certain 
transactions  involving  securities  of  a  company 
entered  into  with  any  of  its  executive  officers  and 
directors;  and  (3)  require  disclosure  regarding 
critical  accounting  policies.  In  a  companion  release 
being  issued  today,  we  propose  to  amend  Form  8- 
K  to  require  disclosure  on  a  current  basis  of  certain 
transactions  involving  securities  of  a  company 
entered  into  with  any  of  its  executive  officers  and 
directors.  See  Release  No.  34-45742  (Apr.  12,  2002). 

"  See  SEC  Press  Release  Nos.  2002-28  (Feb.  22, 
2002)  and  2002-46  (Mar.  27,  2002).  The  New  York 
roundtable  was  held  on  March  4,  2002.  The 
Washington  DC  roundtable  was  held  on  March  6, 
2002.  The  Chicago  roundtable  was  held  on  April  4, 
2002.  Archived  broadcasts  of  the  roundtables  are 
available  to  the  public  on  our  Internet  website  at 
mvtv.sec.gov. 
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indicated  that  reporting  within  the 
proposed  shortened  deadlines  was 
feasible. 3^  Some  participants,  however, 
referred  to  the  comment  letters  on  our 
1998  Securities  Act  reform  proposals,'"' 
and  were  concerned  about  the  ability  of 
companies,  and  smaller  companies  in 
particular,  to  report  in  a  shorter 
timeframe.'"  They  thought  that 
accelerating  deadlines  could  cause  the 
quality  of  reports  to  diminish. ''^  One 
participant  was  concerned  that 
shortened  deadlines  may  present  more 
problems  for  quarterly  reports  than  for 
annual  reports. "^ 

2.  Description  of  Proposal 

After  evaluating  the  discussions  at  the 
roundtables.  the  comments  from  our 
1998  release,  and  technological  and 
other  meirket  developments  since  the 
1998  release,  we  propose  to  accelerate 
the  due  dates  of  quarterly  and  annual 
reports  onlv  for  companies: 

•  With  a'public  float""  of  $75  million 
or  more  as  of  a  date  within  no  more  than 
60  and  no  less  than  30  days  before  the 
end  of  the  company's  last  fiscal  year:  '•"' 

•  That  have  oeen  subject  to  the 
reporting  requirements  of  Section 
13(a)  "fi  or  15(d)  of  the  Exchange  Act  for 
a  period  of  at  least  12  calendar  months 
preceding  the  filing  of  the  report;  and 

•  That  have  filed  at  least  one  annual 
report  pursuant  to  Section  13(a)  or  15(d) 
of  the  Exchange  Act. 

For  a  company  meeting  these 
requirements,  which  we  define  as  an 


^s  See.  for  example.  Richard  Carbone  and 
Raymond  Groves.  Remarks  at  the  Financial 
Disclosure  and  .Auditor  Oversight  Roundtable  in 
Washington.  DC  (Mar.  6.  2002)  (archived  broadcast 
available  at  wmm. sec.gov]. 

*°  See.  for  example.  John  White.  Remarks  at  the 
Financial  Disclosure  and  Auditor  Oversight 
Roundtable  in  New  York.  NY  (Mar.  4.  2002) 
(archived  broadcast  available  at  n-vm  .sfr.gov);  and 
lames  Cheek,  Remarks  at  the  Financial  Disclosure 
and  Auditor  Oversight  Roundtable  in  Washington. 
DC  (Mar  6.  2002)  (archived  broadcast  available  at 
vvww.sec.gov). 

*'  See,  for  example.  Edward  Nusbaum.  Remarks 
at  the  Financial  Disclosure  and  Auditor  Oversight 
Roundtable  in  Chicago.  IL  (Apr.  4.  2002)  (archived 
broadcast  available  at  www.sec.gov]. 

*'  See  note  40  above.  . 

"See.  for  example.  Phil  Livingston.  Remarks  ^t 
the  Financial  Disclosure  and  Auditor  Oversight 
Roundtable  in  Washington.  DC  (Mar.  6,  2002) 
(archived  broadcast  available  at  v\-ww. sec.gov]. 

**  Public  float  is  the  aggregate  market  value  of  a 
company's  outstanding  voting  and  non-voting 
common  equity  [i.e..  market  capitalization)  minus 
the  value  of  common  equity  held  by  affiliates  of  the 
company.  Public  float  is  also  one  of  the  key 
determinants  for  eligibility  for  short-form 
registration  under  the  Securities  Act  (Form  S-3  (17 
CFR  239.13]  and  Form  F-3  |17  CFR  239.331). 

<5The  company  could  select  any  date  within  this 
period  to  establish  whether  it  met  the  public  float 
requirement  for  purposes  of  establishing  the  due 
date  for  that  year's  Form  10-K  and  the  subsequent 
year's  Form  10-Q  reports. 

«15U.S.C.  78m(a). 


"accelerated  filer,"  we  propose  to 
shorten  the  due  date  for  annual  reports 
on  Form  10-K  to  60  calendar  days  after 
the  company's  fiscal  year  end.  \Ve 
propose  to  shorten  the  due  date  for 
quarterly  reports  on  Form  10-Q  to  30 
calendar  days  after  the  end  of  each  of 
the  first  three  quarters  of  the  company's 
fiscal  year.  We  propose  similar  changes 
to  the  transition  reports  that  an 
accelerated  filer  must  make  when  it 
changes  its  fiscal  year.  Specifically,  we 
propose  to  accelerate  the  due  date  of 
transition  reports  to  60  calendar  days  for 
transition  reports  filed  on  Form  10-K 
and  30  calendar  days  for  transition 
reports  filed  on  Form  10-Q."' 

Although  our  proposed  changes 
would  not  eliminate  entirely  the 
information  gap  between  a  company's 
announcement  of  earnings  and  the  filing 
of  more  extensive  information  in  its 
periodic  reports,  they  would  lessen  the 
gap.  We  seek  to  minimize  this  gap  while 
still  giving  companies  enough  time  to 
prepare  their  reports.  We  are  aware  that 
it  takes  companies  time  to  prepare  and 
verify  the  more  extensive  disclosures 
that  must  be  included  in  the  reports, 
and  we  appreciate  the  importance  of 
allowing  sufficient  preparation  time  to 
ensure  accurate  presentation  of  results, 
as  well  as  to  permit  the  mandated  audit 
or  review  of  financial  information  by 
independent  auditors  and  consideration 
by  audit  committees  and  boards  of 
directors.  We  acknowledge  that,  while 
the  deadlines  for  filing  quarterly  and 
annual  reports  have  not  changed  in  over 
30  years,  the  disclosure  requirements 
have  changed  and  some  companies, 
particularly  those  with  widespread 
operations,  face  additional  complexities 
in  today's  environment.  However,  for 
the  reasons  discussed  above,  we 
anticipate  that  these  changes  have  not 
outweighed  fully  the  ability  of 
companies  to  report  in  shorter 
timeframes,  particularly  with  respect  to 
companies  that  would  meet  our 
proposed  public  float  and  reporting 
histor>'  requirements.  We  believe  that 
these  companies  may  be  able  to  disclose 
information  within  the  shortened 
timeframes  without  sacrificing  accuracy 
or  completeness,  although  we  request 
comment  on  these  preliminary  beliefs. 
Accordingly,  we  propose  a  30  day 
period  for  quarterly  reports  and  a  60  day 
period  for  annual  reports.  A  30  and  60 
day  period  also  represents  common  and 
easily  measurable  periods  for  investors 
and  companies  to  calculate  filing 
deadlines.  We  propose  conforming 
deadlines  for  transition  reports  so  that 


they  remain  similar  to  the  deadlines  for 
periodic  reports."^ 

Questions  Regarding  Accelerating  Filing 
Due  Dates 

•  To  what  extent  would  shortening 
the  due  dates  for  quarterly,  annual  and 
transition  reports  improve  the  flow  of 
information  to  investors  and  (he 
markets? 

•  Should  the  proposed  filing  periods 
be  longer  or  shorter  than  proposed' 
What  factors  should  we  consider  in 
making  these  filing  periods  longer  or 
shorter? 

•  Should  we  only  accelerate  the 
annual  report  duo  date,  or  only  the 
quarterly  report  due  date' 

•  Should  we  require  companies  to  file 
their  reports  by  the  earlier  of  the 
existing  deadlines  or  some  earlier  time 
after  their  first  release  of  earnings 
information  for  that  period'  What 
timeframe  would  be  appropriate'  For 
example,  would  a  15  or  30  day  period 
after  the  earnings  announcement 
provide  enough  time  for  a  company  to 
finalize  the  corresponding  periodic 
report?  Would  such  a  lequirement  delay 
earnings  announcements? 

•  Are  there  ways  other  than  our 
proposal  to  get  important  information 
out  to  investors  sooner'  Would  our 
proposals  cause  a  delay  in  the  release  of 
earnings  announcements?  Should  we 
only  require  that  certain  information, 
such  as  the  audited  or  reviewed 
financial  statements  and  management's 
discussion  and  analysis,  be  filed  on  an 
accelerated  basis' 

•  Do  the  proposed  Form  10-Q  and 
10-K  due  dates  provide  affected 
companies  with  enough  time  to  prepare 
their  reports?  Do  affected  companies 
anticipate  any  significant  problems  in 
complying  with  the  accelerated 
deadlines?  "'^  If  so.  what  types  of 
problems? 

•  Would  the  proposal  impose  any 
significant  costs  on  these  companies'  If 
so.  what  type  and  amount  of  costs?  Are 
these  short-term  or  one-time  costs  to 


*'If  our  proposals  are  adopted,  we  would  make 
appropriate  conforming  updates  to  the  Codificalion 
of  Financial  Reporting  Policies. 


*"  See.  tor  example.  Release  No  33-6823  (Mar 
13,  19891  154  FR  10306]  (Revising  transition  report 
rules  to  conform  their  filing  requirements  to  those 
for  periodic  reports) 

■"Shortly  after  we  announced  our  intention  to 
propose  changes  to  corporate  disclosure,  the 
National  Investor  Relations  Institute  r  NIRI  ") 
conducted  a  survey  of  its  corporate  members  to 
assess  initial  reactions  to  these  changes  See  'NIRI 
Releases  Survey  Results  on  SEC  Proposed  Changes 
to  Corporate  Disclosure."  Executive  Alert  (National 
Investor  Relations  Institute.  Vienna,  VA).  Mar.  20. 
2002  Based  on  406  responses,  an  1 1%  response 
rate.  40%  of  the  respondents  slated  thev  would  not 
anticipate  any  significant  problems  filing  their 
annual  reports  within  60  days  after  the  end  of  the 
fiscal  year,  and  46%  slated  they  would  not 
anticipate  any  significant  problems  filing  their 
quarterlv  reports  within  30  days  after  the  end  of 
each  fiscal  quarter. 
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adjust  a  company's  reporting 
procedures,  or  long-term,  ongoing  costs? 

•  Would  auditors,  audit  committees 
and  boards  of  directors  have  sufficient 
time  to  perform  their  review  functions? 

•  It  is  our  understanding  that  a 
company's  audit  (or  review  in  the  case 
of  interim  financial  statements)  is 
complete  or  substantially  complete  by 
the  time  the  company  issues  its  earnings 
announcement.  Is  our  understanding 
accurate?  How  often  do  these  earnings 
numbers  change  between  their 
announcement  and  the  filing  of  the 
corresponding  periodic  report?  What 
steps  are  involved,  and  how  much  time 
does  it  take,  to  prepare  the  necessary 
disclosures  for  the  corresponding 
periodic  report  after  the  earnings 
armouncement  or  the  completion  of  the 
audit  (or  review)? 

•  Would  the  reliability  and  accuracy 
of  the  reports  suffer  as  a  result  of 
shortened  due  dates? 

•  As  part  of  our  proposal,  we  also 
propose  to  make  a  conforming  change  to 
the  date  bv  which  all  schedules  required 
by  Article' 12  ^o  of  Regulation  S-X  s' 
may  be  filed  as  an  amendment  to  the 
aimual  report.  We  propose  to  change 
this  date  from  120  calendar  days  to  90 
calendar  days  for  accelerated  filers  to 
maintain  a  30  day  period  after  the  due 
date  of  the  report  to  file  the  amendment. 
Should  we  make  this  conforming 
change? 

•  We  do  not  propose  to  make  a 
conforming  change  to  the  120-day 
period  companies  have  to  file  their 
definitive  proxy  or  information 
statements  involving  the  election  of 
directors  to  allow  the  incorporation  by 
reference  of  the  information  required  by 
Part  III  of  Form  lO-K.^z  We  request 
comment  on  whether  not  changing  the 
120-day  proxy  and  information 
statement  filing  deadline  would  cause 
difficulties  for  companies  or  decrease 
the  benefits  of  the  proposals  to  investors 
because  of  the  delay  before  receipt  of 
the  incorporated  information.  Should 
this  period  also  be  shortened  by  30 
days? 

•  We  also  are  strongly  considering 
making  conforming  revisions  to 
accelerate  the  timeliness  requirements 
in  Regulation  S-X  (for  example.  Rules 
3-01,  3-05  and  3-12  of  Regulation  S- 
X)  53  for  the  inclusion  of  financial 
statements  by  accelerated  filers  in  other 
Commission  filings,  such  as  Securities 
Act  registration  statements,  registration 
statements  under  Section  1 2  of  the 
Exchange  Act  and  proxy  and 


information  statements  under  Section 
14  of  the  Exchange  Act.^^  We 
preliminarily  believe  there  would  be  no 
countervailing  reasons  why  we  should 
not  make  these  conforming  changes,  and 
note  that  if  we  do  not  make  these 
changes,  thbre  would  be  inconsistencies 
between  these  requirements  and  the 
periodic  report  filing  requirements. 
Should  we  make  these  conforming 
revisions?  Should  we  also  make  similar 
revisions  to  the  financial  statement 
filing  requirements  in  Item  7  of  Form  8- 
K  (i.e..  reducing  the  filing  deadlines  by 
one-third  from  60  to  40  days)?  What 
ramifications  might  there  be  if  we  make 
these  conforming  changes,  or  if  we  do 
not  make  these  changes?  Should  there 
be  other  exceptions  or  changes  made  for 
certain  categories  of  issuers  or  types  of 
filings?  Should  changes  only  be  made 
for  accelerated  filers  that  would  meet 
the  conditions  in  Rule  3-01  (c)  of 
Regulation  S-X?  Should  we  provide  a 
transition  period  for  any  such  changes? 

3.  "Accelerated  Filer"  Definition 

The  public  float  and  reporting  history 
requirements  that  we  propose  to  use  to 
identify  the  companies  that  would  be 
subject  to  accelerated  filing  are  intended 
to  include  the  companies  that  are  least 
likely  to  find  such  a  change  overly 
burdensome.  We  are  not  proposing  to 
change  the  due  dates  for  annual, 
quarterly  or  transition  reports  for  other 
companies,  including  small  business 
issuers  that  file  on  Forms  10-KSB  and 
10-QSB.  at  this  time."  Those 
companies  will  remain  subject  to  the 
existing  filing  deadlines.  The  proposed 
public  float  and  reporting  history 
requirements  are  based  on  the  current 
eligibility  requirements  for  registration 
of  primary  offerings  for  cash  on  Form  S- 
3.^*^  As  these  companies  can  take 
advantage  of  short-form  registration, 
including  the  resultant  benefits  of 
incorporation  by  reference  and  quick 
access  to  the  capital  markets  through 
"shelf  regisfration,"  ^''  a  shortening  of 
the  deadlines  for  these  companies  seems 
appropriate.  In  identifying  companies 
that  would  be  subject  to  this  new 
requirement,  we  thought  it  would  be 
appropriate  to  use  a  pre-existing 


5017  CFR  210.12-01  ef  seq 

"  17  CFR  210.1-01  Pf  seq. 

"  See  General  Instruction  I.G(3)  of  Form  10-K. 

»'  17  CFR  210.3-01.  3-05  and  3-12. 


s^lSU.S.C.  78n. 

''The  definition  of  "small  business  issuer" 
excludes  issuers  with  a  public  float  of  S25  million 
or  more.  As  a  result,  all  small  business  issuers  are 
effectively  excluded  from  our  proposal. 

56  See  General  Instructions  1.A.3  and  I.B.I  of  Form 
S-3. 

*'  "Shelf  registration"  is  the  commonly  used  term 
for  delayed  offerings  under  Securities  Act  Rule  415 
117  CFR  230.415].  Rule  415  permits  offerings  to  be 
delayed  until  some  point  determined  by  the 
registrant  after  effectiveness  of  the  relevant 
registration  statement. 


threshold  to  reduce  regulatory 
complexity. 

If  a  company  was  not  already  an 
accelerated  filer,  a  company  would 
determine  its  public  float  for  purposes 
of  determining  whether  it  will  become 
an  accelerated  filer  as  of  a  date  no  more 
than  60  and  no  less  than  30  days  before 
the  end  of  its  fiscal  year.  Hence,  a 
company  that  meets  the  float 
requirement  on  this  determination  date 
would  be  subject  to  shortened  deadlines 
for  that  year's  Form  10-K  and  the 
reports  on  Form  10-Q  filed  in  the 
company's  next  fiscal  year,  if  it  also 
meets  the  reporting  history 
requirements  on  the  date  the  reports  are 
due.  If  a  company  meets  the  public  float 
requirement  on  the  determination  date 
but  does  not  yet  meet  the  reporting 
history  requirements,  it  would  not 
become  an  accelerated  filer  until  it  does 
meet  the  reporting  requirements,  which 
could  occur  at  any  time  during  the  next 
fiscal  year. 

Once  a  company  became  an 
accelerated  filer,  it  would  remain  an 
accelerated  filer  subject  to  shortened 
deadlines  unless  it  became  eligible  to 
use  Forms  10-KSB  and  10-QSB  for  its 
annual  and  quarterly  reports. ^^  In  that 
case,  the  issuer  would  no  longer  be  an 
accelerated  filer  unless  it  subsequently 
became  ineligible  to  use  Forms  10-KSB 
and  10-QSB  and  once  again  met  the 
public  float  and  reporting  history 
requirements. 

For  example,  if  in  December,  2002,  a 
company  with  a  December  31st  fiscal 
year  end  determines  that  it  meets  the 
public  float  requirement  but  has  not 
filed  its  first  annual  report,  its  annual 
report  for  fiscal  year  2002.  due  in  2003, 
would  be  subject  to  a  90  day  deadline. 
However,  once  it  filed  its  2002  annual 
report,  and  assuming  by  that  time  it  had 
also  been  subject  to  the  Exchange  Act 
reporting  requirements  for  12  months, 
the  company  would  now  be  subject  to 
accelerated  deadlines  for  subsequent 
Form  10-Q  reports  filed  during  the  2003 
fiscal  year  and  all  annual  and  quarterly 
reports  filed  thereafter.  If,  in  subsequent 
years,  the  company's  public  float  fell  to 
the  point  that  it  became  eligible  to  use 
Forms  10-KSB  and  10-QSB  for  its 
annual  and  quarterly  reports,  it  would 
no  longer  be  an  accelerated  filer  subject 
to  accelerated  deadlines.  If  the  company 
subsequently  became  ineligible  to  use 
Forms  10-KSB  and  10-QSB  and  onCe 


58  See  Item  10(a)(2)  of  Regulation  S-K  [17  CFR 
228.10(a)(2)]  for  the  conditions  for  entering  and 
exiting  the  small  business  reporting  system.  A 
reporting  company  that  is  not  a  small  business 
issuer  must  meet  the  definition  of  a  small  business 
issuer  at  the  end  of  two  consecutive  fiscal  years 
before  it  will  be  considered  a  small  business  issuer 
for  purposes  of  Form  10-KSB  and  Form  10-QSB. 
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again  met  the  public  float  and  reporting 
historv'  conditions,  it  would  again 
become  an  accelerated  filer  subject  to 
accelerated  deadlines, 

Ciurently,  companies  are  required  to 
disclose  on  the  cover  page  of  their 
annual  reports  on  Form  10-K  the 
company's  public  float  as  of  a  specified 
date  within  60  days  before  filing.  To 
assist  the  Commission  and  investors  in 
evaluating  whether  a  company  is  subject 
to  accelerated  deadlines,  we  propose  to 
revise  this  requirement.  For  a  company 
that  was  not  previously  an  accelerated 
filer,  we  would  require  disclosure  of  the 
public  float  computed  as  of  a  date  no 
more  than  60  and  no  less  than  30  days 
before  the  last  day  of  the  company's 
most  recently  completed  fiscal  year  to 
determine  whether  the  company  was  an 
accelerated  filer,  and  the  date  used  for 
purposes  of  that  computation.  If  a 
company  was  previously  an  accelerated 
filer,  we  would  require  disclosure  of  the 
public  float  as  of  a  specified  date  no 
more  than  60  and  no  less  than  30  days 
before  the  last  day  of  the  company's 
most  recently  completed  fiscal  year. 

Questions  Regarding  Our  Proposed 
Definition  of  Accelerated  Filer 

•  Would  the  proposed  public  float 
and  reporting  history  requirements 
exclude  the  companies  that  are  the  least 
able  to  comply  with  shortened 
deadlines? 

•  Would  different  filing  deadlines  for 
different  companies  confuse  companies 
and/or  investors? 

•  Should  all  reporting  companies  be 
subject  to  shortened  filing  deadlines?  ■'''' 
Is  the  exclusion  of  small  issuers 
appropriate?  Is  the  need  for  timely 
information  about  these  issuers  greater 
than  the  additional  burden  or  expense 
these  issuers  might  incur  from 
shortened  deadlines?  Should  all 
reporting  companies  be  subject  to  the 
shortened  filing  deadlines,  except  for 
companies  eligible  to  file  under  our 
small  business  reporting  system?  Are 
there  additional  or  alternate  factors  we 
should  consider? 

•  Should  non-accelerated  filers  be 
subject  to  deadlines  shorter  than  the 
current  deadlines,  but  not  as  short  as 
those  proposed  for  accelerated  filers 
[e.g.,  75  days  for  aimual  reports  and  40 
days  for  quarterly  reports)? 

•  Would  our  proposed  changes  affect 
some  companies  or  industries  more  than 
others  (such  as  those  with  complex 
transactions  or  accounting  or  those  that 
regularly  access  the  debt  markets 
instead  of  equity  markets,  and  therefore 


may  not  have  a  public  float)?  Should  we 
make  exceptions  to  the  proposed  due 
dates  for  certain  companies  or 
industries?  If  so,  which  ones  and  why? 

•  Currently,  foreign  private  issuers 
must  file  their  annual  reports  on  Form 
20-F  within  six  months  after  the  end  of 
their  fiscal  years.  •*"  We  are  not 
proposing  today  to  change  that 
interval.^'  although  we  are  continuing 
to  consider  this  issue  and  Exchange  Act 
filing  requirements  generally  for  foreign 
issuers.  If  today's  proposal  is  adopted, 
the  discrepancy  between  the  filing 
deadlines  for  larger  seasoned  U.S. 
issuers  and  those  for  foreign  private 
issuers  will  increase.  The  speed  with 
which  foreign  issuers  can  capture  and 
analyze  information  has  also  probably 
improved  since  the  six-month  interval 
was  established.  Foreign  issuers  are 
subject  to  similar  obligations  as  to  the 
information  to  be  reported.  There  are 
some  categories  of  information,  for 
example  executive  compensation,  where 
requirements  for  foreign  issuers  are  less 
onerous.  Foreign  issuers  that  do  not 
prepare  their  financial  statements  in 
accordance  with  U.S.  GAAP,  however, 
must  go  through  the  additional  step  of 
preparing  a  reconciliation  of  their 
financial  statements  to  U.S.  GAAP.  In 
light  of  the  requirements  of  Form  20-F 
and  the  situation  of  foreign  private 
issuers,  should  the  deadline  for  annual 
reports  on  Form  20-F  be  shortened?  If 
so,  should  it  be  shortened  to  five 
months  or  four  months  after  the  end  of 
the  company's  fiscal  year?  To  some 
other  period?  What  would  be  the  impact 
of  such  a  change? 

•  Should  the  public  float  requirement 
be  higher  or  lower  than  that  currently 
proposed?  If  higher,  how  would  that 
level  be  consistent  with  the  level 
currently  required  for  short-form 
registration  on  Form  S-3  (or  should  that 
level  also  be  raised)?  If  a  different  level 
is  appropriate,  what  levels  should  be 
considered,  and  why? 

•  Is  the  method  for  determining  the 
measurement  date  for  the  public  float 
test  clear?  Is  the  delineation  of  which 
reports  would  be  subject  to  accelerated 
deadlines  appropriate?  Should  the 
determination  of  which  reports  would 
be  subject  to  accelerated  deadlines  be 
made  at  a  point  other  than  a  date  no 
more  than  60  and  no  less  than  30  days 
before  the  last  date  of  the  issuer's  fiscal 
year? 


5»In  our  1998  release,  we  solicited  comment  on 
accelerating  deadlines  for  all  reporting  companies. 
See  note'  26  above. 


™ln  addition,  foreign  private  issuers  that 
undertake  registered  offerings  under  the  Securities 
Act  are  effectively  subject  to  a  three-month 
reporting  deadline  for  their  audited  annual 
financial  statements.  See  Item  8  A. 4  of  Form  20-F 

^'  In  our  1998  release,  we  proposed  to  shorten  the 
interval  to  five  months  See  note  26  above. 


•  While  we  have  proposed  to  use  the 
public  float  test,  we  are  seriously 
considering  alternative  thresholds  and 
request  comment  on  such  alternatives. 
For  example,  should  all  reporting 
companies  be  subject  to  shortened  filing 
deadlines,  except  for  companies  below 

a  certain  revenue  or  asset  threshold  (for 
example,  S5  million)?  Should  we 
accelerate  the  filing  dates  only  for 
companies  whose  equity  securities  are 
listed  or  actively  traded  on  an  exchange 
or  Nasdaq'  How  would  we  define 
"actively  traded?"  Are  there  other 
alternatives  that  will  balance  the  need 
for  timely,  high  quality  disclosure  with 
the  ability  of  companies  to  prepare  the 
disclosure  without  undue  burden? 

•  Should  the  reporting  history 
requirement  be  shorter  or  longer  than 
proposed?  Is  a  histor>-  of  preparing 
reports  relevant  to  the  ability  of  a 
company  to  report  on  an  accelerated 
timeframe'  Is  less  or  more  experience 
needed  than  that  proposed? 

•  We  are  proposing  the  requirement 
that  a  company  file  at  least  one  annual 
report  to  provide  reasonable 
opportunity  for  a  company  to  gain 
enough  filing  experience  before  it  is 
subject  to  shortened  deadlines.  Is  such 
experience  relevant  to  prepare 
information  in  a  shorter  timeframe? 

•  Is  the  proposed  method  for  entering 
and  exiting  accelerated  filing  status  that 
relies  on  the  small  business  issuer 
reporting  system  clear'  Is  it  appropriate? 
In  the  alternative,  should  there  be  some 
other  mechanism  for  companies  to  enter 
and  exit  accelerated  filer  status?  For 
example,  should  a  company  be 
permitted  to  exit  accelerated  filer  status 
if  its  public  float  has  fallen  below  some 
specified  threshold  (/.p  .  S25  million  or 
S50  million)  and  has  remained  below 
that  threshold  for  some  specified  period 
of  time?  Should  a  threshold  other  than 
public  float  be  considered?  What  factors 
should  be  considered  in  formulating 
such  an  ahernative? 

•  Should  we  require  a  company  to 
provide  notice  that  it  is  entering  or 
exiting  accelerated  filer  status'  Should 
such  a  notice  be  through  a  filing  on 
Form  8-K  and/or  through  some  other 
method  or  combination  of  methods  to 
ensiu"e  broad  dissemination  of  this 
announcement?  Would  the  lack  of  an 
affirmative  requirement  to  announce  a 
change  in  a  company's  filing  status 
disadvantage  investors  or  the  markets? 

4.  Impact  of  Accelerated  Filing 
Deadlines 

The  proposed  shortening  of  the  due 
dates  for  quarterly  and  annual  reports 
could  create  the  risk  that  more 
companies  would  file  their  reports  late 
or  would  need  a  filing  extension. 
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Moreover,  if  a  company  was  late  in 
filing  its  repons,  it  would  lose  the 
availability  of  short-form  registration  for 
at  least  one  year  from  the  date  of  the  late 
filing.  Being  late  also  could  render 
Securities  Act  Rule  144  temporarily 
unavailable  for  security  holders'  resales 
of  restricted  and  control  securities,  and 
make  new  filings  on  Form  S-8 
temporarily  unavailable  for  resales  of 
employee  benefit  plan  securities.*^' 

Questions  Regarding  the  Impact  of 
Accelerating  Filing  Deadlines 

•  Are  there  ways  we  can  minimize 
these  negative  effects  aside  from 
continuing  to  permit  companies  to  rely 
on  Exchange  Act  Rule  12b-25  for 
extensions  of  the  annual  report  and 
quarterly  report  deadlines?^^ 

•  Would  the  current  filing  extension 
periods  remain  sufficient  under 
accelerated  deadlines?  Should  these 
periods  be  shortened  (for  example,  to  10 
days  for  an  annual  report  or  three  days 
for  a  quarterly  report)  to  conform  to  the 
accelerated  filing  due  dates  of  these 
reports  and  to  ensure  timely  filings? 
Would  shorter  periods  provide 
companies  with  enough  time  to  make 
Exchange  Act  Rule  12b-25  useful? 
Instead,  should  these  periods  be 
lengthened  (for  example,  to  20  days  for 
an  annual  report  or  10  days  for  a 
quarterly  report)  to  provide  companies 
more  time  to  file  their  reports  because 
of  the  effect  of  accelerated  filing  due 
dates?  What  factors  should  we  consider 
in  determining  whether  and  by  how 
much  these  periods  should  be  changed? 

•  Would  companies  not  subject  to  the 
accelerated  deadlines  find  it  more 
difficult  to  retain  the  necessary-  outside 
advisors  to  prepare  their  reports  in  the 
appropriate  timeframe?  Would  the 
quality  of  their  reports  suffer? 

•  Would  companies  that  currently 
integrate  their  aimual  or  quarterly 
reports  to  security  holders  with  their 


62  Securities  Act  Rule  144  117  CFR  230.144] 
requires  that  for  such  a  resale  to  be  valid,  the  issuer 
of  the  securities  must  have  made  all  filings  required 
under  the  Exchange  .Act  during  the  preceding  12 
months.  Form  S-fl  |]7  CFR  239.16bl  requires  that 
an  issuer  be  current  in  its  reporting  for  the  last  12 
calendar  months  (or  such  shorter  period  that  the 
issuer  was  required  to  file  such  reports  and 
materials).  If  a  company  was  late  in  filing  its 
reports,  the  company  would  lose  Rule  144 
eligibility  and  eligibility  to  file  a  Form  S-8  during 
the  time  that  the  company  was  not  current  iu  its 
reporting. 

6M7  CFR  240.12b-25.  If  a  company  complies 
with  Rule  12b-25,  it  can  file  its  annual  report  no 
later  than  the  fifteenth  calendar  day  following  the 
prescribed  due  date  for  that  report,  and  the  report 
will  be  deemed  to  be  filed  on  the  prescribed  due 
date.  For  quarterly  reports,  the  company  can  file  its 
quarterly  report  no  later  than  the  fifth  calendar  day 
following  the  prescribed  due  date  for  that  report, 
and  the  report  will  be  deemed  to  be  filed  on  the 
prescribed  due  date. 


Form  10-K  or  Form  IQ-Q  reports,  or 
publish  and  mail  both  in  a  single 
document,  encounter  difficulty  in 
meeting  the  accelerated  due  dates?  ^ 
•  Are  there  special  circumstances 
associated  with  the  preparation  of 
transition  reports  that  weigh  against 
reducing  the  filing  periods  for  those 
reports? 

5.  Transition  Period 

We  expect  that,  if  adopted,  the 
proposal  would  have  a  delayed 
effectiveness  date  to  provide  affected 
companies  with  time  to  prepare  for  the 
transition  to  shortened  due  dates. 
Companies  could,  of  course,  voluntarily 
file  their  reports  sooner  during  this 
transition  period,  just  as  they  may 
today.  If  we  adopt  the  proposal,  we 
expect  to  make  die  proposal  effective  for 
companies  that  meet  the  public  float 
and  reporting  history  requirements  as  of 
the  end  of  their  first  fiscal  year  ending 
after  October  31,  2002.  We  request 
comment  on  the  factors  we  should 
consider  in  selecting  an  appropriate 
transition  period. 

B.  Website  Access  to  Information 

1 .  Reasons  for  Proposal 

Widespread  access  to  timely  corporate 
information  promotes  the  efficient 
functioning  of  the  secondary  markets  by 
enabling  investors  to  make  informed 
investment  and  voting  decisions. 
Further,  ready  access  to  Exchange  Act 
information  is  critical  to  short-form 
registration  of  securities  offerings  by 
seasoned  issuers  under  the  Securities 
Act.  Our  system  of  short-form 
registration,  which  is  available  in 
varying  degrees  for  domestic  issuers  on 
Forms  S-2,  ^^  S-3,  S-4,66  and  S-8,87 
allows  certain  information  about  the 
company  conducting  the  offering  to  be 
incorporated  by  reference  from  the 
company's  Exchange  Act  reports 
without,  in  many  instances,  separate 
delivery  of  these  reports.  One  rationale 
for  these  abbreviated  registration  forms 
is  that  the  information  in  a  company's 
Exchange  Act  reports  already  has  been 
adequately  disseminated  and  evaluated 
by  the  marketplace. 

The  development  of  the  Internet  has 
revolutionized  information  production, 
availability,  and  dissemination.^"  The 
increased  availability  of  information  has 
helped  to  promote  transparency, 
liquidity,  and  efficiency  in  our  capital 
markets.  One  of  the  key  benefits  of  the 


Internet  is  that  companies  can  make 
information  available  to  many  investors 
and  the  financial  markets  quickly  and  in 
a  cost-effective  manner.  Online  access  to 
Internet  information  also  helps  to 
democratize  the  capital  markets  by 
enabling  many  small  investors  to  access 
corporate  information  just  as  readily  as 
large  institutional  investors. ^^ 

We  have  taken  a  number  of  steps  to 
encourage  companies  and  market 
intermediaries  to  take  advantage  of 
electronic  media  to  communicate  with, 
and  deliver  information  to,  investors.^" 
We  also  have  relaxed  restrictions  on 
commimications  by  companies  with 
security  holders  and  the  financial 
markets  in  connection  with  business 
combinations  and  similar  transactions, 
thereby  allowing  companies  greater 
flexibility  to  communicate,  including 
via  the  Internet.^'  For  18  years,  we  have 
been  continually  improving  and 
modernizing  electronic  access  to 
companies'  Exchange  Act  reports 
through  our  EDGAR  system,  including 
by  providing  Internet  access  to  these 
reports. '2 

An  efficient  and  economical  method 
for  companies  to  make  information 
available  about  themselves  to  many 
investors  is  through  an  Internet  website. 
In  addition  to  other  existing  sources  of 
company  information,  such  as  our 
website,  a  company's  website  is  often  an 
obvious  place  for  investors  to  find 
information  about  a  company.  Investors 
following  particular  companies  can  use 
electronic  devices  to  alert  them  to  the 
posting  of  new  information  about  the 
companies  on  a  website.  Many 
companies,  realizing  the  benefits  of  this 
technology  for  information 
dissemination,  have  established 
websites  to  furnish  company  and 
industry  information.  As  discussed 


<**  See  General  Instructions  G  and  H  of  Form  10- 
K  and  General  Instructions  D  and  E  of  Form  10-Q. 
65  17  CFR  239.12. 
6«  17  CFR  239.25. 
6' 17  CFR  239.16b. 
6*866.  for  example,  note  25  above. 


69  See,  for  example,  lanthe  Jeanne  Dugan,  "Small 
Investors  United  by  Web  Find  New  Power."  The 
Washington  Post.  May  30,  1999.  at  AOl. 

'"We  have  issued  a  series  of  interpretive  releases 
to  encourage  the  use  of  electronic  media  to  satisfy 
document  delivery  requirements  under  the  federal 
securities  laws.  See.  for  example.  Release  No.  33- 
7233  (Oct.  6,  1995)  |60  FR  53458]  (the  '1995 
Release");  Release  No.  33-7289  (May  9,  1996)  [61 
FR  24652];  and  Release  No.  33-7856  (Apr.  28,  2000) 
[65  FR  25843]  (the  "2000  Release").  Last  October, 
we  announced  that  we  are  currently  reviewing 
whether  our  previous  pronouncements  on 
electronic  delivery  should  be  modified.  See  In  the 
Matter  of  The  American  Separate  Account  5  of  The 
American  Life  Insurance  Company  of  \'pw  York. 
Release  No.  33-8027  (Oct.  25,  2001)  (available  at 
WTVM-.sec.gov). 

''  See  Release  No.  33-7760  (Oct,  22, 1999)  |64  FR 
61408],  In  that  release,  we  adopted  a  new  regulatory 
system  that  relaxes  restrictions  on  communications 
in  cash  tender  offers,  mergers,  exchange  offers,  and 
proxy  solicitations. 

'2  Numerous  third-party  vendors  also  make 
information  filed  with  the  Commission 
electronically  available  to  investors,  but  many 
ctiaige  fees  for  this  service. 
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below,  a  substantial  number  of  these 
companies  also  already  provide  access 
to  their  Commission  filings  through 
their  websites. 

Modernizing  the  disclosure  system 
under  the  federal  securities  laws 
involves  recognizing  the  importance  of 
the  Internet  in  fostering  prompt  and 
more  widespread  dissemination  of 
information.  We  believe  company 
disclosure  should  be  more  readily 
available  to  investors  on  a  timely  basis 
in  a  variety  of  locations  to  facilitate 
investor  access  to  that  information.  We 
believe  it  is  important  for  companies  to 
make  investors  aware  of  the  different 
sources  that  provide  access  to  company 
information. 

2.  Description  of  Proposal 

We  encourage  companies  to  make 
their  Commission  filings  as  broadly 
available  to  the  public  as  possible.  In 
particular,  we  encourage  every  reporting 
company  to  make  its  filings  available  to 
investors  free  of  charge  on  its  Internet 
website,  if  it  has  one,  as  soon  as 
reasonably  practicable  after,  and  in  any 
event  on  (he  same  day  as,  such  material 
is  electronically  filed  with  or  furnished 
to  the  Commission.  We  applaud  the 
efforts  already  being  made  by  many 
reporting  companies  to  provide  access 
to  their  Commission  filings  through 
their  websites.  We  would  like  more 
companies  to  make  similar  efforts.  We 
also  would  like  to  encourage  companies 
to  disseminate  their  Exchange  Act 
reports  via  their  websites  to  promote 
consistent  and  relative  uniform  access 
to  these  reports  in  the  place  where 
investors  may  most  likely  look  for  them. 
Website  access  to  Exchange  Act  reports 
helps  to  promote  consistent,  direct, 
timely,  and  more  widespread  access  of 
information  to  investors  and  the 
financial  markets.  It  also  furthers  the 
proper  functioning  of  the  integrated 
disclosm-e  and  short-form  registration 
systems.  However,  we  do  not  want  to 
impose  undue  burdens  and  expenses  on 
companies  that  may  not  have  the 
resources  to  provide  such  access. 

Accordingly,  we  propose  to  require 
companies  that  would  be  subject  to  our 
proposed  accelerated  filing  deadlines 
{that  is,  companies  with  at  least  a  $75 
million  public  float,  that  have  been 
subject  to  the  Exchange  Act  reporting 
requirements  for  at  least  1 2  calendar 
months,  and  that  have  filed  at  least  one 
aimual  report)  to  disclose  in  their 
aimual  reports  on  Form  10-K  the 
following:  ^^ 

•  That  the  public  may  read  and  copy 
the  company's  filings  at  our  Public 


Reference  Room,  and  can  access 
information  electronically  filed  on  our 
website; '" 

•  The  company's  website  address,  if 
it  has  one;  ^^ 

•  Whether  the  company  makes 
available  free  of  charge  on  its  website, 
if  it  has  one,  its  armual  report  on  Form 
10-K,  quarterly  reports  on  Form  10-Q. 
current  reports  on  Form  8-K,  and  all 
amendments  to  those  reports  as  soon  as 
reasonably  practicable  after,  and  in  any 
event  on  the  same  day  as,  such  material 
is  electronically  filed  with  or  furnished 
to  the  Commission; 

•  If  the  company  does  not  make  its 
filings  available  in  this  manner,  the 
reasons  why  it  does  not  do  so 
(including,  where  applicable,  that  it 
does  not  have  an  Internet  website): 

•  If  the  company  does  not  make  its 
filings  available  in  this  manner,  one  or 
more  locations  where  the  public  can 
access  these  filings  electronically 
immediately  upon  filing,  if  any,  and 
whether  there  is  a  fee  for  such  access; 
and 

•  Whether  the  company  voluntarily 
will  provide  electronic  or  paper  copies 
of  its  filings  free  of  charge  upon  request. 

We  understand  that  companies 
currently  provide  website  access  to  their 
Exchange  Act  reports  in  a  variety  of 
ways,  including  by  establishing  a 
hyperlink  to  its  Exchange  Act  reports 
via  a  third-party  service  in  lieu  of 
maintaining  the  reports  itself.'^  In  this 
case,  we  encoiu'age  companies  to 
hyperlink  directly  to  the  company's 
reports  (or  to  a  list  of  its  reports)  instead 
of  just  to  the  home  page  of  the  third- 
party  service.  Currently,  hyperlinking  to 
our  EDGAR  system  would  not  allow  a 
company  to  state  that  it  provides 
website  access  to  its  reports  as  soon  as 
reasonably  practicable  after,  and  in  any 
event  on  the  same  day,  as  those  reports 
are  filed.  This  is  because  filings  on  the 


'3  See  proposed  revisions  to  Item  101(e)  of 
Regulation  S-K. 


"••This  disclosure  element  is  currently  required  of 
electronic  filers  in  Securities  Act  registration 
statements  by  Item  101(e)  of  Regulation  S-K  In  this 
regard,  our  proposed  amendments  also  would 
require  this  disclosure  element  for  accelerated  filers 
that  file  annual  reports  on  Form  10-K 

'5  The  inclusion  of  the  company's  website 
address  would  not.  by  itself,  include  or  incorporate 
by  reference  the  information  on  the  site  into  the 
company's  Commission  filing  (unless  the  company 
otherwise  acts  to  incorporate  the  information  by 
reference).  In  this  instance,  we  would  not  consider 
the  presence  of  the  Internet  address  to  make  the 
company's  website  part  of  the  company's  filing  if 
the  company  takes  reasonable  steps  to  ensure  that 
the  address  is  inactive  (for  example,  by  removing 
■■a>href '  tagging)  and  includes  a  statement  to 
denote  that  the  address  is  an  inactive  textual 
reference  only.  See.  for  example,  the  2000  Release, 
note  70  above,  at  n.41  and  the  accompanying  text 

"^In  the  2000  Release,  we  provided  interpretive 
guidance  on  the  possible  effects  of  hyperlinking  to 
a  third  party  website.  See  the  2000  Release,  note  70 
above,  at  n.48  and  the  accompanying  text. 


Commission's  EDGAR  website  currently 
are  posted  after  a  24-hour  delay 
Similarly,  if  a  company  did  not  provide 
website  access  to  its  reports  in  the 
manner  proposed,  reference  to  our 
EDGAR  website  would  not  currently 
qualif\'  as  one  of  the  locations  where 
those  filings  are  a%'ailable  immediately 
in  electronic  form.  We  anticipate 
eliminating  this  24-hour  delay  for  filings 
posted  to  our  website,  thus  providing 
real-time  posting  of  disseminated 
filings. 

Whether  a  company  provides  access 
to  its  Exchange  Act  reports  either 
directly  or  through  a  third-party  service, 
we  recognize  that  some  companies 
display  the  reports  in  electronic  formats 
(for  example,  PDF)  other  than  the 
official  electronic  format  used  to 
transmit  the  filing  to  our  EDGAR 
system.  In  fact,  we  encourage  companies 
to  do  so  if  alternative  formats  enhance 
readability  and  accessibility  of  the 
reports,  so  long  as  all  of  the  information 
in  the  reports  remains  retrievable. 
However,  the  use  of  a  particular 
medium  to  access  the  reports  should  not 
be  so  burdensome  that  the  intended 
recipients  cannot  effectively  access  the 
information  provided."' 

We  also  encourage  companies  at  a 
minimum  to  provide  website  access  to 
their  previous  reports  for  at  least  a 
twelve  month  period.  Of  course,  we 
encourage  companies  to  provide  access 
to  their  previous  reports  on  an 
appropriately  archived  portion  of  their 
website  over  an  even  longer  timeframe. 
We  also  encourage  companies  to 
provide  website  access  to  all  of  their 
filings  with  the  Commission,  including 
their  filings  under  the  proxy  rules  and 
their  Securities  Act  filings. 

Questions  Regarding  Our  Website 
Access  Proposal 

•  Would  our  proposal  aid  in 
encouraging  companies  to  make 
information  available  in  a  variet\'  of 
locations  and  hence  make  corporate 
information  more  widely  accessible  and 
disseminated?  Would  investors  find  this 
information  useful?  Would  the  proposed 
disclosure  requirement  provide 
sufficient  notice  to  investors  of  the 
available  sources  of  corporate 
information? 

•  The  proposed  new  disclosure 
requirement  only  would  apply  to 
companies  subject  to  the  accelerated 
filing  deadlines.  Is  excluding  small 
issuers  appropriate?  Is  the  need  for 
timely  information  about  these  issuers 
greater  than  the  additional  burden  or 
expense  these  issuers  would  incur  due 


■"  See.  for  example,  the  1995  Release,  note  70 
above,  at  n  24  and  the  accompanying  text. 
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to  the  proposed  new  requirement? 
Should  all  reporting  companies  be 
subject  to  the  proposed  new 
requirement? 

•  The  proposal  only  would  apply  to 
companies  that  file  on  Form  10-K. 
Should  we  also  include  foreign  private 
issuers  that  file  on  Form  20-F?  Would 
expanding  this  requirement  be  overly 
burdensome? 

•  What  are  the  expected  additional 
costs  of  posting  Exchange  Act  reports  on 
company  websites,  either  directly  or  by 
hyperlinking  to  a  third-party  service? 
Please  specify  the  types  of  costs  that 
would  be  incurred  and  quantify  them,  if 
possible. 

•  Would  the  proposed  new  disclosure 
be  overly  burdensome?  Should 
additional  disclosure  be  required?  Is 
some  of  the  proposed  disclosure  not 
necessary  or  appropriate? 

•  Is  additional  guidance  necessar\'  in 
how  to  comply  with  the  proposal?  If  so, 
in  what  areas  would  guidance  be 
helpful? 

•  Should  the  disclosure  appear  in 
other  company  filings,  such  as  quarterly 
reports?  We  encourage  companies  also 
to  put  this  disclosure  in  their  annual 
report  to  shareholders. 

•  Our  proposal  would  require 
disclosure  of  a  company's  Internet 
address.  Is  this  requirement  helpful  to 
investors?  What  are  the  ramifications  of 
requiring  disclosure  of  a  company's 
website  address?  Are  there  reasons  why 
a  company  would  not  want  to  provide 
disclosure  of  its  website  address? 

•  We  have  not  proposed  a  conforming 
change  to  require  disclosure  of  a 
company's  website  address  in  Securities 
Act  registration  statements.  Currently, 
companies  are  only  encouraged  to 
provide  their  website  address  in  these 
documents.  We  request  comment  on 
whether  we  should  make  this 
conforming  change.  Would  there  be  any 
negative  impacts  from  this  change? 

•  Should  a  company  be  required  to 
disclose  whether  it  provides  access  to 
all  of  its  Exchange  Act  filings  {and  not 
just  its  periodic  and  current  reports)? 
Should  access  to  exhibits  or 
supplemental  schedules  be  excluded? 
Should  Seou-ities  Act  filings  be 
included?  Should  information  under  the 
proxy  rules  be  included,  or  at  least  the 
information  required  by  Part  III  of  Form 
10-K  incorporated  by  reference  from  a 
company's  definitive  proxy  or 
information  statement? 

•  We  recognize  that  not  all  investors 
may  have  ready  access  to  the  Internet. 
Are  there  additional  ways  to  facilitate 
access  to  Commission  information  for 
those  without  Internet  access? 


3.  Impact  of  Website  Proposal 

The  participants  at  the  financial 
disclosure  and  auditor  oversight 
roundtables  noted  that  many  companies 
already  provide  website  access  to  their 
Exchange  Act  reports  as  a  matter  of  good 
corporate  practice.""  Our  Office  of 
Economic  Analysis  examined  a  sample 
of  152  companies  with  at  least  a  S75 
million  public  float  to  determine  how 
many  of  these  companies  have  websites 
and  how  many  already  provide  access  to 
their  Commission  filings  through  their 
websites.  According  to  this  analysis,  all 
of  the  companies  sampled  maintained 
an  Internet  website.  Approximately  83% 
of  those  with  websites  provided  some 
form  of  access  to  their  Commission 
filings  through  their  websites,  either  via 
a  hyperlink  with  a  third-party  service 
providing  real-time  access  to  the  filings 
(45%).  by  posting  the  filings  directly  on 
their  websites  (29%)  or  via  a  hyperlink 
to  our  EDGAR  database  (15%).  Not  all 
of  the  companies  providing  access 
directly  on  their  websites  provided 
access  to  all  of  their  Exchange  Act 
reports. 

While  we  believe  that  this  proposal 
would  benefit  investors  of  all 
companies,  we  seek  to  minimize  any 
new  costs  or  burdens  that  affected 
companies  may  incur.  Therefore,  we  are 
only  proposing  this  new  requirement  for 
companies  subject  to  the  accelerated 
filing  deadlines.  According  to  available 
data,  most  of  these  companies  already 
provide  some  form  of  Internet  access  to 
corporate  information.  As  with  our 
proposal  to  accelerate  filing  deadlines, 
disclosure  of  real-time  access  to  the 
filings  of  these  companies  may  be 
particularly  appropriate  given  their 
ability  to  rely  on  short-form  registration. 

4.  Transition  Period 

As  with  the  proposal  to  shorten  the 
deadlines  for  quarterly  and  annual 
reports,  we  anticipate  that  a  transition 
period  would  be  necessary-  for  this 
proposal,  if  adopted.  This  transition 
period  would  give  affected  companies 
sufficient  time  to  modify  their  websites 
or  make  other  arrangements  as 
necessary  to  provide  the  new  disclosure. 
Accordingly,  we  propose  to  make  the 
new  disclosure  requirement  effective 
three  months  after  the  date  of  adoption. 
We  request  comment  on  the  appropriate 
length  of  this  transition  period. 


■ "  In  addition,  according  to  the  NIRl  survey,  89% 
of  the  respondents  did  not  anticipate  that  they 
would  encounter  any  significant  problems  if 
required  to  post  Exchange  Act  reports  on  their 
websites  at  the  same  time  ihey  transmitted  the 
filings  to  the  Commission.  See  note  49  above. 


C.  General  Request  for  Comment 

We  invite  any  interested  person 
wishing  to  submit  written  comments  on 
the  proposed  amendments,  and  any 
other  matters  that  might  have  an  impact 
on  the  proposed  amendments,  to  do  so. 
We  specifically  request  comment  from 
companies  that  would  be  subject  to  the 
accelerated  filing  deadlines  and  new- 
website  disclosure  requirements, 
investors,  and  other  users  of  Exchange 
Act  information,  as  well  as  facilitators  of 
capital  formation,  such  as  underwTiters. 
We  also  specifically  request  comment 
on  any  conforming  changes  that  should 
be  made  to  rules  and  regulations  under 
the  Securities  Act  or  Exchange  Act  for 
other  Commission  filings. 

in.  Paperwork  Reduction  Act 

The  proposed  amendments  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA")."''  We  are  submitting  the 
proposed  amendments  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  the  PRA.**" 
The  titles  for  the  collection  of 
information  are  "Form  10-K"  and 
"Form  10-Q."  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Form  10-K  (OMB  Control  No.  3235- 
0063)  was  adopted  piu-suant  to  Sections 
13  and  15(d)  of  the  Exchange  Act  and 
prescribes  information  that  a  registrant 
must  disclose  annually  to  the  market 
about  its  business.  Preparing  and  filing 
.  an  annual  report  on  Form  10-K  is  a 
collection  of  information. 

Form  10-Q  (OMB  Control  No.  3235- 
0070)  was  adopted  pursuant  to  Sections 
13  and  15(d)  of  the  Exchange  Act  and 
prescribes  information  that  a  registrant 
must  disclose  quarterly  to  the  market 
about  its  business.  Preparing  and  filing 
a  quarterly  report  on  Form  10-Q  is  a 
collection  of  information. 

We  currently  estimate  that  Form  10- 
K  results  in  a  total  annual  compliance 
biu-den  of  4,035.120  hours  and  an 
annual  cost  of  $3,631,608,000.  The 
burden  was  calculated  by  multiplying 
the  estimated  number  of  respondents 
filing  Form  10-K  annually  (9,384)  by 
the  estimated  average  number  of  hours 
each  entity  spends  completing  the  form 
(1,720  hours).  We  estimate  that  25%  of 
the  burden  is  prepared  by  the 
respondent  (9,384  x  1.720  x  0.25  = 
4,035,120).  We  estimate  that  75%  of  the 
burden  is  prepared  by  outside  advisors 
retained  by  the  respondent  at  an  average 


'9  44U.S.C.  3501  etseq. 

80  44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
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cost  of  $300  per  hour  (9,384  x  1,720  x 
0.75  X  $300  =  $3,631,608,000).  This 
portion  of  the  burden  is  reflected  as  a 
cost. 

We  currently  estimate  that  Form  10- 
Q  results  in  a  total  annual  compliance 
burden  of  909,364  hours  and  an  annual 
cost  of  $818,427,600.  The  burden  was 
calculated  by  multiplying  the  estimated 
number  of  reports  on  Form  10-Q  filed 
annually  (26,746)  by  the  estimated 
average  niunber  of  hours  each  entity 
spends  completing  the  form  (136  hoiu-s). 
We  estimate  that  25%  of  the  burden  is 
prepared  by  the  respondent  (26,746  x 
136  X  0.25  =  909,364).  We  estimate  that 
75%  of  the  biurden  is  prepared  by 
outside  advisors  retained  by  the 
respondent  at  an  average  cost  of  $300 
per  hoiu  (26,746  x  136  x  0.75  x  $300  = 
$818,427,600).  This  portion  of  the 
burden  is  reflected  as  a  cost. 

A.  Summary  of  Proposed  Amendments 

The  proposed  amendments,  if 
adopted,  would  accelerate  the  filing 
deadlines  of  quarterly  reports  on  Form 
10-Q  and  annual  reports  on  Form  10- 
K  by  companies  subject  to  oiu  proposed 
public  float  and  reporting  history 
requirements.  The  proposed 
amendments,  if  adopted,  also  would 
require  those  companies  to  disclose  in 
their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether  the 
company  provides  access  to  its 
Exchange  Act  reports  free  of  charge  on 
its  Internet  website,  as  soon  as 
reasonably  practicable,  and  in  any  event 
on  the  same  day  as,  those  reports  are 
electronically  filed  with  or  furnished  to 
the  Commission.  If  a  company  does  not 
provide  website  access  in  tliis  maimer, 
it  must  also  disclose  the  reasons  why  it 
does  not  do  so,  and  where  else  investors 
can  access  its  Exchange  Act  reports.  We 
also  propose  to  require  companies  to 
disclose  their  website  address  if  they 
have  one.  We  believe  that  the  proposed 
revisions  would  promote  direct, 
imiform  and  more  widespread 
dissemination  of  timely  information  to 
investors  and  the  markets  and  further 
the  purposes  of  short-form  registration 
imder  the  Securities  Act. 

B.  Reporting  and  Cost  Burden  Estimates 

We  estimate  that  approximately  59% 
of  Form  10-K  and  Form  10-Q 
respondents,  or  5,494  respondents, 
would  satisfy  our  proposed  definition  of 
accelerated  filers,  and  thus  would  be 
subject  to  accelerated  deadlines  and  the 
requirement  to  make  the  enhanced 
disclosiue  in  their  Form  10-K  regarding 


website  access  to  their  Exchange  Act 
reports.  ^' 

For  oiu  proposal  regarding  filing 
deadlines,  the  amount  of  information 
required  to  be  included  in  Exchange  Act 
reports  would  remain  the  same. 
Accordingly,  for  purposes  of  the 
Paperwork  Reduction  Act,  our 
preliminary  estimate  is  that  the  amount 
of  time  necessary  to  prepare  the  reports, 
and  hence,  the  total  amount  of  burden 
hours,  would  not  change.  However, 
there  is  the  possibility  that  preparing 
these  reports  on  a  shorter  timeframe 
may  result  in  the  respondent  investing 
more  resources  in  technology,  relying  to 
a  greater  extent  on  outside  advisors,  or 
that  the  average  cost  associated  with  the 
portion  of  the  burden  prepared  by 
outside  advisors  may  increase. 
Accelerating  the  filing  deadline  may,  on 
the  other  hand,  increase  efficiencies  in 
preparing  these  reports  and  decrease  the 
biuden  over  time.  We  request  comjnent 
on  whether,  for  purposes  of  the 
Paperwork  Reduction  Act,  the  burden 
will  increase  or  decrease.  If  so,  by  what 
amount?  Would  the  proposal  have  any 
other  effect  on  the  total  compliance 
burden? 

We  estimate  that  the  preparation  of 
the  required  disclosiue  regarding 
information  access  in  a  respondent's 
Form  ID-K  would  add  0.50  burden 
hours  to  each  annual  report  on  Form 
10-K.  Thus,  we  estimate  this  aspect  of 
the  proposal  will  add  an  additional 
2,747  bimien  hours  to  the  current  Form 
10-K  (0.50  hours  x  5,494  respondents). 
We  estimate  that  25%  of  the  burden  is 
prepared  by  the  respondent  (0.50  x 
5,494  X  0.25  =  687).  We  estimate  that 
75%  of  the  burden  is  prepared  by 
outside  advisors  retained  by  the 
respondent  at  an  average  cost  of  $300 
per  hour  (0.50  x  5,494  x  0.75  x  $300  = 
$618,075).  This  portion  of  the  biuden  is 
reflected  as  a  cost. 

As  a  result,  we  estimate  the  total 
annual  compliance  burden  for  Form  1 0- 
K  after  our  proposed  revisions  to  be 
4,035,807  hoiu-s  and  an  annual  cost  of 
$3,632,226,075,  an  increase  of  687  hours 


«'  We  arrived  at  this  estimate  by  multiplying  the 
approximate  number  of  respondents  that  file  on 
Form  10-K  that  do  not  only  have  a  class  of 
securities  registered  under  Section  15(d)  of  the 
Exchange  Act  (and  hence  are  less  likely  to  have 
listed  equity  and  therefore  a  public  float)  (7.384)  by 
74.4%.  which  represents  the  percentage  of 
companies  in  Standard  &  Poors  Research  Insight 
Compustat  Database  with  a  market  capitalization 
above  $75  million  out  of  the  total  number  of 
companies  in  the  Compustat  Database  with  a 
market  capitalization  above  S25  million  (the  upper 
limit  for  small  business  filers  on  Form  10-KSBl  It 
is  our  understanding  that  the  data  in  the  Compustai 
Database  is  derived  principally  from  larger 
companies,  so  our  estimate  may  overstate  the  actual 
percentage  of  companies  that  would  be  affected  by 
the  proposals. 


and  $618,075  in  cost.  Compliance  with 
the  disclosure  requirement  would  be 
mandatory.  There  would  be  no 
mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 
the  disclosure  requirements  will  not  be 
kept  confidential.  We  do  not  believe 
that  the  imposition  of  this  requirement 
would  alter  significantly  the  number  of 
respondents  that  file  on  Form  10-K. 

C.  Request  for  Comment 

We  request  comment  in  order  to  (a) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  our  estimates  of  the  burden 
of  the  proposed  collections  of 
information;  (c)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  (d)  evaluate  whether  there 
are  ways  to  minimize  the  burden  of  the 
collections  of  information  on  those  who 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  evaluate  whether  the  proposed 
amendments  will  have  any  effects  on 
any  other  collections  of  information  not 
previously  identified  in  this  section. 

Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  the 
accuracy  of  these  burden  estimates  and 
any  suggestions  for  reducing  the 
burdens.  Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
their  comments  to  the  0MB.  Attention: 
Desk  Officer  for  the  Seciuities  and 
Exchange  Commission,  Office  of 
Information  and  Regulator\-  Affairs. 
Washington,  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz. 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW  . 
Washington.  DC  20549,  with  reference 
to  File  No.  S7-08-02.  Requests  for 
materials  submitted  to  the  OMB  by  us 
with  regard  to  these  collections  of 
information  should  be  in  writing,  refer 
to  File  No.  S7-08-02.  and  be  submitted 
to  the  Securities  and  Exchange 
Commission,  Records  Management, 
Office  of  Filings  and  Information 
Services.  450  Fifth  Street  N'W., 
Washington  DC  20549.  Because  the 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 
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IV.  Cost-Benefit  Analysis 

The  proposed  amendments  are  part  of 
our  initiative  to  modernize  and  improve 
the  regulatory  system  for  periodic 
disclosure  imder  the  Exchange  Act.  We 
are  sensitive  to  the  costs  and  benefits 
that  result  from  our  rules.  In  this 
section,  we  examine  the  benefits  and 
costs  of  our  proposed  amendments.  We 
request  that  commenters  provide  views 
and  supporting  information  as  to  the 
benefits  and  costs  associated  with  the 
proposals.  We  seek  estimates  of  these 
costs  and  benefits,  as  well  as  any  costs 
and  benefits  not  already  identified. 

The  proposed  rule  and  form  changes 
would  enhance  the  timeliness  and 
availability  of  disclosure  in  Exchange 
Act  reports  in  two  ways: 

•  Shortening  the  due  dates  of 
quarterly  and  annual  reports  (and 
transition  reports)  for  domestic 
reporting  companies  that  meet  certain 
public  float  and  reporting  history 
requirements;  and 

•  Requiring  companies  to  disclose  in 
their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether 
companies  provide  access  to  their 
Exchange  Act  reports  on  their  Internet 
websites. 

A.  Acceleration  of  Quarterly  and 
Annual  Report  Due  Dates 

The  due  dates  for  quarterly  and 
annual  reports  by  domestic  issuers  have 
not  changed  in  over  30  years,  despite 
enormous  advances  in  information 
technology  and  productivity.  Many 
companies  now  routinely  release 
quarterly  and  annual  results  well  before 
they  file  their  formal  reports  with  us. 
However,  the  presentation  of  these 
results  vary  and  may  not  contain  all  of 
the  information  found  in  a  company's 
Exchange  Act  reports.  Delayed  filing  of 
reports  means  investors  often  make 
decisions  without  the  more  extensive 
information  in  the  company's  Exchange 
Act  reports. 

Shortening  the  due  dates  for 
quarterly,  annual  and  transition  reports 
would  provide  many  benefits.  Most 
importantly,  it  would  accelerate  the 
deUvery  of  information  to  investors  and 
the  capital  markets,  enabling  them  to 
make  more  informed  investment  and 
valuation  decisions.*^  This  helps  the 
capital  markets  function  more 


■2  Some  academic  evidence  shows  that  annual 
reports  on  Form  10-K  filed  through  the  EDGAR 
system  provide  incremental  information  to  the 
market  even  after  the  firm  has  made  an  earnings 
announcement.  See,  for  example,  Daqing  Qi.  Woody 
Wu.  and  In-Mu  Haw.  2000.  "The  Incremental 
Information  Content  of  SEC  lO-K  Reports  Filed 
Under  the  EDGAR  System,"  /oumal  of  Accounting. 
Auditing,  and  Finance  15  (Winter) ;  25-*5. 


efficiently,  which  means  more  efficient 
valuation  and  pricing.  Shortening  the 
due  dates  would  help  shorten  the 
information  gaps  between  the  end  of  a 
fiscal  year  or  quarter,  a  company's 
announcement  of  earnings  results  and 
the  filing  of  more  extensive  information 
in  its  periodic  reports.  The  information 
in  Exchange  Act  reports,  due  to  its 
required  nature  and  the  liability  to 
which  it  is  subject,  provides  a 
verification  function  against  other 
statements  made  by  the  company. 
Investors  can  judge  previous  informal 
statements  by  the  company  against  the 
more  extensive  disclosure  provided  in 
the  reports,  including  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles.  Accelerating  the  availability 
of  this  information  thus  shortens  the 
delay  before  this  verification  can  occur. 
In  addition,  the  information  in  these 
reports  often  is  used  in  comparative  and 
other  quantitative  financial  analyses. 
Accordingly,  earlier  availability  of  this 
information  may  decrease  the  time 
before  these  analyses  can  occur. 

Also,  the  accelerated  filing  of  reports 
could  serve  to  make  them  more  relevant 
to  investors,  thereby  increasing  the  use 
of  such  reports  and  investor  scrutiny  of 
them.  Increased  focus  on  and  scrutiny  of 
the  reports  may  in  turn  cause  an 
increase  in  their  quality.  Moreover, 
seasoned  issuers  incorporate 
information  from  their  Exchange  Act 
reports  in  their  Securities  Act 
registration  statements.  Hence,  investors 
buying  in  these  public  offerings, 
particularly  in  on-going  shelf  offerings, 
would  also  benefit  from  more  timely 
disclosure.  All  of  these  benefits  are 
difficult  to  quantify. 

The  proposed  amendments  may 
increase  the  costs  to  the  affected 
reporting  companies,  although 
companies  may,  and  some  already  do, 
report  within  the  proposed  deadlines 
voluntarily.  Specificily,  the 
amendments  may  increase  the  costs  in 
preparing  quarterly  and  annual  reports 
because  although  companies  already 
must  prepare  their  quarterly  and  annual 
reports,  they  may  have  to  delay  other 
projects  or  use  additional  resources, 
including  in-house  personnel,  outside 
legal  counsel  and  outside  auditors  to 
prepare  the  information  in  a  shorter 
timeframe.  These  costs  may  vary  by 
company  given  their  individual 
circumstances,  such  as  the  complexity 
of  their  business  or  industry.  Some 
companies  also  may  need  to  make 
additional  capital  investments,  such  as 
in  additional  information  systems,  to 
prepare  their  reports  in  a  shorter 
timeframe. 


We  anticipate  that  some,  and  perhaps 
most,  of  these  costs  may  be  short-term 
or  one-time  costs  to  adjust  a  company's 
reporting  procedures  to  a  shorter 
timeframe.  Our  proposed  requirements 
that  limit  the  application  of  shortened 
due  dates  only  to  companies  with  a 
minimum  public  float  and  reporting 
history  also  may  help  to  minimize  the 
impact  on  companies  that  may  find  it 
more  difficult  to  bear  these  costs.  In 
addition,  it  is  our  imderstanding  that  a 
company's  audit  (or  review  in  the  case 
of  interim  financial  statements)  is 
complete  or  substantially  complete  by 
the  time  it  issues  its  earnings 
announcement,  which  often  occurs 
today  well  before  the  proposed  filing 
due  dates.  We  request  comment  on  the 
type,  amount  and  duration  of  these 
costs. 

The  proposed  amendments  may  have 
indirect  effects  as  well.  Preparing  the 
information  on  a  33%  shorter  timeframe 
could  create  a  risk  that  the  quality  or 
accuracy  of  the  information  would 
diminish.  We  do  not  propose  to  change 
the  liability  standards  for  these  reports, 
nor  do  we  propose  to  decrease  the 
amoimt  of  information  required  in  these 
reports.  Investors  and  the  capital 
markets  may  suffer  if  quality  or 
accuracy  diminished,  causing  the 
markets  to  function  less  efficiently  and 
investment  decisions  to  be  impaired. 
Another  possible  effect  is  that  more 
affected  companies  may  be  late  in  filing 
their  periodic  reports,  or  more 
companies  may  request  additional  time 
to  file  their  reports  imder  Exchange  Act 
Rule  12b-25.  Either  result  could  delay 
the  delivery  of  information  to  investors 
and  the  market.  Moreover,  if  a  company 
was  late  in  filing  its  reports,  it  woidd 
lose  eligibility  for  short-form 
registration  for  at  least  one  year,  and 
Securities  Act  Rule  144  and  Form  S-8 
would  be  temporarily  imavailable 
during  the  period  of  noncompliance. 
This  could  negatively  affect 
shareholders  reselling  or  attempting  to 
resell  securities  or  employees  whose 
securities  are  subject  to  Form  S-8. 

Smaller  companies  are  likely  to  be 
more  sensitive  to  any  increased  costs  in 
preparing  their  reports.  These  entities 
may  not  have  the  infrastructure  and 
resources  available  or  necessary  to 
prepare  their  reports  on  a  shorter 
timeframe.  As  a  result,  shorter 
timeframes  could  discourage  companies 
near  the  accelerated  filer  threshold  frtim 
becoming  public  companies  or 
accessing  die  public  securities  markets. 
This  may  adversely  impact  their  ability 
to  raise  capital,  the  ability  of  their 
investors  to  obtain  adequate  information 
and  the  liquidity  of  their  securities.  Our 
proposal  limits  the  application  of 
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shortened  deadlines  to  issuers  with  a 
certain  public  float  and  reporting 
history,  effectively  excluding  all  issuers 
that  may  rely  on  our  small  business 
reporting  system.  We  request  comment 
regarding  these  matters,  including 
empirical  data  if  possible. 

We  considered  several  regulatory 
alternatives  in  formulating  our 
proposals.  In  our  1998  release  proposing 
Securities  Act  reform,  we  proposed 
requiring  companies  to  report  selected 
financial  information  on  Form  8-K  on 
the  earlier  of  the  date  they  issue  a  press 
release  containing  earnings  information 
or  either  the  date  that  is  30  days  after 
the  end  of  each  of  the  first  three  quarters 
of  their  fiscal  year  or  60  days  after  the 
end  of  their  fiscal  year.  However,  this 
information  would  not  contain  the  more 
extensive  information  found  in  the 
quarterly  and  annual  periodic  reports, 
and  in  many  instances  only  would 
repeat  the  information  in  the  earnings 
press  release.  Moreover,  we  have 
subsequently  adopted  Regulation  FD  to 
address  some  of  the  concerns  over 
selective  disclosiu-e  of  information.^^ 
We  also  considered  linking  the  filing  of 
a  company's  annual  and  quarterly 
reports  to  its  public  earnings 
announcements,  but  we  were  concerned 
that  this  only  would  serve  to  delay 
earnings  releases,  which  may  not  be 
helpful  to  investors. 

We  have  been  considering  shortening 
filing  deadlines  for  all  reporting 
companies,  although  we  do  not  propose 
to  do  so  at  this  time.  Although  we 
believe  investors  in  less  large  or 
unseasoned  companies  may  want  and 
benefit  from  more  timely  disclosiues 
just  as  much  as  investors  in  larger,  listed 
companies,  we  are  concerned  that  this 
may  impose  undue  burden  and  expense 
on  these  companies.  Accordingly,  we 
propose  shortening  the  filing  deadlines 
only  for  companies  with  a  minimum 
public  float  or  reporting  histor\'.  Of 
course,  smaller  companies  may  file  their 
reports  earlier  voluntarily.  We  have 
been  considering  several  different 
conditions  for  shortening  deadlines,  but 
based  on  our  research  and  past 
experience,  we  believe  the  public  float 
test  currently  used  in  Form  S-3  is 
consistent  with  oxir  purposes.  We 
request  comment  regarding  the  relative 
costs  and  benefits  of  pursuing 
alternative  regulatory  approaches. 

B.  Website  Access  to  Information 

Widespread  access  to  timely  company 
information  promotes  the  efficient 
functioning  of  the  capital  markets.  Also, 
ready  access  to  Exchange  Act 
information  is  critical  to  short-form 


"See  17  CFR  243.100-103. 


registration  of  securities  offerings  by 
seasoned  issuers.  One  rationale  for 
short-form  registration  is  that  the 
information  in  a  company's  Exchange 
Act  reports  already  has  been  adequately 
disseminated  and  absorbed  by  the 
market  place. 

Many  aspects  of  our  disclosure  system 
were  adopted  well  before  the 
revolutions  in  information  technology- 
brought  about  by  the  Internet.  In 
modernizing  and  improving  our 
disclosure  system,  we  should  recognize 
the  benefits  of  the  Internet  in  promoting 
the  more  widespread  dissemination  of 
information.  An  efficient  and  cost 
effective  method  for  companies  to  make 
information  available  about  themselves 
is  through  their  Internet  website.  In 
addition  to  other  existing  sources  of 
company  information,  such  as  our 
website,  a  company's  website  is  one 
obvious  place  for  many  investors  to  find 
information  about  a  company,  We 
encourage  companies  to  provide 
investors  with  website  access  to  their 
Exchange  Act  reports.  We  believe 
company  disclosure  should  be  more 
readily  available  to  investors  on  a  timely 
basis  in  a  variety  of  locations  to 
facilitate  investor  access  to  that 
information.  We  believe  it  is  important 
for  investors  to  know  of  additional 
sources  where  they  can  access  company 
information. 

Providing  this  disclosure  and 
encouraging  companies  to  post  their 
Excheinge  Act  reports  on  their  websites 
would  provide  many  benefits.  The 
proposal  protects  investors  by  alerting 
them  to  sources  where  they  can  obtain 
direct  and  easy  access  to  the 
information  they  should  have  to  make 
informed  investment  and  valuation 
decisions.  It  would  help  promote 
consistent,  direct,  timely  and  more 
widespread  access  of  information  to 
investors  and  the  markets,  and  further 
the  proper  functioning  of  the  integrated 
disclosure  and  short-form  registration 
system.  An  efficiently  functioning 
registration  system  facilitates  capital 
formation.  Not  all  reporting  companies 
now  make  their  Exchange  Act  filings 
available  through  their  websites,  and 
not  all  the  ones  that  do  make 
information  available  provide  access  in 
real-time.  Our  proposal  would 
encourage  imiform  best  practices  to  aid 
in  an  investor's  search  for  timely 
information,  thereby  potentially 
reducing  the  costs  to  gather  such 
information.  For  those  companies  that 
elect  not  to  provide  website  access,  our 
proposed  disclosure  requirement  would 
provide  investors  with  the  information 
necessary  to  locate  this  information  on 
an  ongoing  basis.  These  potential 
benefits  are  difficult  to  quantify.  We 


request  comment  on  our  assessment  of 
these  benefits,  including  information  on 
the  ability  to  quantify'  these  benefits. 

The  proposed  amendments  may  also 
increase  the  costs  to  affected  companies, 
although  we  seek  to  minimize  those 
costs.  Companies  would  be  required  to 
include  minimal  additional  disclosure 
in  their  annual  report  on  Form  10-K. 
For  purposes  of  the  Paperwork 
Reduction  Act.  we  estimate  this  will 
result  in  a  total  additional  burden  of  687 
hours  and  S618.075  in  additional  costs 
for  all  affected  companies.  Our  proposal 
would  only  apply  to  companies  that 
meet  our  proposed  public  float  and 
reporting  histor>-  requirements,  which 
should  help  to  minimize  the  impact  on 
companies  potentially  less  able  to  bear 
additional  costs.  Our  proposal  also 
would  not  require  a  company  to  provide 
website  access.  Of  course,  we  encourage 
all  reporting  companies  to  make  their 
reports  widely  available  through  their 
websites.  We  request  comment  on  the 
number  of  issuers  our  proposal  would 
impact  and  the  amount  of  any 
additional  costs  they  may  incur. 

We  considered  several  regulatory 
alternatives  in  formulating  our  proposal. 
Many  companies  already  voluntarily 
provide  at  least  some  access  to  their 
filings  on  their  websites,  but  not  all 
provide  access  to  all  of  their  filings  or 
in  real-time.  Also,  our  proposed 
disclosure  requirement  for  companies 
that  do  not  provide  website  access 
provides  investors  with  information  on 
where  else  they  can  obtain  access  to 
these  filings  on  an  ongoing  basis.  We 
considered  requiring  website  access  to 
company  reports  as  an  additional 
eligibility  requirement  for  short-form 
registration  under  the  Securities  Act. 
However,  we  were  concerned  that  the 
potential  loss  of  form  eligibility  from 
non-compliance  with  the  requirement 
would  be  overly  burdensome  on 
companies.  We  request  comment 
regarding  the  relative  costs  and  benefits 
of  pursuing  alternative  regulator}- 
approaches. 

V.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition,  and 
Promotion  of  Efficiency,  Competition, 
and  Capital  Formation 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  or  "SBREFA."  «"  we  solicit  data  to 
determine  whether  the  proposed 
amendments  constitute  "major"  rules. 
Under  SBREFA,  a  rule  is  considered 


"Pub  L.  No   104-121.  Title  I!.  110  Stat  857 
(1996)  (codified  in  various  sections  of  5  U.S.C..  15 
U.S.C.  and  as  a  note  to  5  U  S.C  601) 
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"major"  where,  if  adopted,  it  results  or 
is  likely  to  result  in: 

•  an  annual  effect  on  the  economy  of 
SI 00  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease): 

•  a  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 

or 

•  significant  adverse  effects  on 
competition,  investment  or  innovation. 

We  request  comment  on  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Section  23(a)(2)  of  the  Exchange 
Act"'^  requires  us.  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Tne  proposed  amendments  are 
intended  to  improve  the  timeliness  and 
accessibility  of  Exchange  Act  reports  to 
investors  and  the  financial  markets.  We 
anticipate  these  proposals  would 
enhance  the  proper  functioning  of  the 
capital  markets.  This  increases  the 
competitiveness  of  companies 
participating  in  the  U.S.  capital  markets. 
The  proposals  would  affect  certain 
companies  and  not  others,  so  the 
impacts  of  the  proposal  may  not  be 
equally  distributed.  Also,  if  not  all 
competitors  in  a  given  industry  are 
subject  to  accelerated  deadlines, 
information  about  some  competitors 
may  be  disclosed  ahead  of  other 
competitors  (for  example,  the  filing  of 
material  contracts). ^^  This  could 
potentially  give  some  competitors  an 
informational  advantage.  If  the 
proposals  to  shorten  filing  deadlines 
increased  the  number  of  companies  who 
filed  their  reports  late,  this  could  reduce 
the  number  of  companies  eligible  for 
short-form  and  delayed  shelf 
registration.  For  our  website  access 
proposal,  companies  that  would  be 
subject  to  accelerated  deadlines  may 
incur  increased  minimal  costs  from 
providing  additional  disclosure  that 
would  not  be  incurred  by  companies  not 
subject  to  these  deadlines. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 


'M5U.S.C.  78w(a)(2). 

»*The  Commission  does  have  rules  in  place  that 
allow  for  the  non-disclosure  of  certain  limited 
information  filed  with  the  Commission.  See.  for 
example,  Exchange  Act  Rule  24b-2  1 17  CFR 
240.24b-2|. 


empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Section  2(b)  of  the  Securities  Act  "^ 
and  Section  3(f)  of  the  Exchange  Act^s 
requires  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  The 
proposed  amendments  would  enhance 
our  reporting  requirements  in  light  of 
technological  advances.  The  purpose  of 
the  amendments  is  to  promote  greater 
timeliness  and  accessibility  of  this 
information  so  that  investors  can  more 
easily  make  informed  investment  and 
voting  decisions.  Informed  investor 
decisions  generally  promote  market 
efficiency  and  capital  formation.  As 
noted  above,  however,  the  proposals 
could  have  certain  indirect  negative 
effects,  such  as  discouraging  or 
precluding  some  companies  near  the 
threshold  from  using  short-form 
registration,  which  could  adversely 
impact  their  ability  to  raise  capital.  The 
possibility  of  these  effects  and  their 
magnitude  if  they  were  to  occur  are 
difficult  to  quantify. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis,  or  IRFA.  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.  ^^  This  IRFA  involves 
proposed  amendments  to  the  rules  and 
forms  under  the  Securities  Act  and  the 
Exchange  Act  to: 

•  Shorten  the  due  dates  of  quarterly 
and  annual  reports  (and  transition 
reports)  for  domestic  reporting 
companies  that  meet  certain  public  float 
and  reporting  history  requirements;  and 

•  Requiring  companies  to  disclose  in 
their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether 
companies  provide  access  to  their 
Exchange  Act  reports  on  their  Internet 
websites. 


'MTU.S.C.  77b(b). 
™  15  use.  78c(f). 
■9  5U.S.C.  603. 


A.  Reasons  for,  and  Objectives  of, 
Proposed  Amendments 

The  proposed  amendments  have  two 
primary  objectives.  First,  we  propose  to 
accelerate  disclosure  of  information  to  ' 
investors  and  the  capital  markets  by 
shortening  the  due  dates  of  quarterly 
and  annual  periodic  reports  and 
transition  reports  for  domestic  reporting 
companies  that  meet  certain  minimum 
public  float  and  reporting  history 
requirements.  These  due  dates  have  not 
changed  in  over  30  years,  despite 
advances  in  information  technology  and 
productivity  and  increases  in  the  pace 
of  and  need  for  communications  in  the 
capital  markets.  Accelerating  the 
delivery  of  information  to  the  capital 
markets  would  help  enhance  the 
efficient  functioning  of  those  markets. 
Many  companies  routinely  release 
quarterly  and  aimual  financial  results 
before  they  file  their  formal  reports  with 
us.  However,  the  presentation  in  these 
results  vary  and  may  not  contain  all  of 
the  more  extensive  information  found  in 
the  company's  formal  reports. 
Shortening  the  deadlines  would  shorten 
this  information  gap,  thereby  increasing 
the  relevancy  of  those  reports.  Investors 
buying  in  public  offerings  of  issuers  that 
incorporate  their  Exchange  Act  reports 
in  their  Secxirities  Act  registration 
statements  also  would  benefit  from 
more  timely  disclosure. 

Second,  we  wish  to  encourage  more 
direct  and  widespread  accessibility  and 
dissemination  of  timely  information  to 
investors  and  the  capital  markets  in  a 
variety  of  locations,  Accordingly,  we 
propose  to  require  companies  subject  to 
the  accelerated  filing  deadlines  to 
disclose  in  their  annual  reports  on  Form 
10-K  where  investors  can  obtain  access 
to  company  filings,  including  whether 
the  company  provides  access  to  its 
Exchange  Act  reports  free  of  charge  on 
its  Internet  website,  as  soon  as 
reasonably  practicable,  and  in  any  event 
on  the  same  day  as,  those  reports  are 
electronically  filed  with  or  furnished  to 
the  Commission.  Our  proposal  would 
help  promote  consistent,  direct,  timely 
and  more  widespread  access  of 
information  to  investors  and  the  markets 
and  further  the  proper  functioning  of 
the  integrated  disclosure  and  short-form 
registration  system.  Not  all  public 
companies  currently  make  their  filings 
available  on  their  websites,  and  not  all 
provide  access  to  all  of  their  reports  or 
in  real-time.  Our  proposal  would  thus 
promote  greater  access  for  investors. 

B.  Legal  Basis  ' 

We  are  proposing  the  amendments  to 
the  forms  and  rules  under  the  authority 
set  forth  in  Sections  3(b)  and  19(a)  of  the 
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Securities  Act  9°  and  Sections  12,  13, 
15(d)  and  23(a)  of  the  Exchange  Act. 

C.  SmaU  Entities  Subject  to  the 
Proposed  Amendments 

The  proposed  amendments  would 
affect  certain  small  entities  that  are 
required  to  file  quarterly  and  annual 
periodic  reports  and  transition  reports 
under  the  Exchange  Act.  For  purposes 
of  the  Regulatory  Flexibility  Act, 
Exchange  Act  Rule  O-lO(a) «'  defines  the 
term  "small  business"  to  be  an  issuer, 
other  than  an  investment  company,  that, 
on  the  last  day  of  its  most  recent  fiscal 
year,  has  total  assets  of  S5  million  or 
less.  The  Securities  Act  defines  a  "small 
business"  issuer,  other  than  investment 
companies,  to  be  an  issuer  that,  on  the 
last  day  of  its  most  recent  fiscal  year, 
has  total  assets  of  S5  million  or  less  and 
is  engaged  in  or  proposes  to  engage  in 
an  offering  of  securities  of  $5  million  or 
less.«^ 

We  estimate  that  there  are 
approximately  2,500  companies  subject 
to  the  reporting  requirements  of 
Sections  13  or  15(d)  of  the  Exchange  Act 
that  have  assets  of  $5  million  or  less. 
The  proposal  to  shorten  the  deadlines 
for  annual  and  quarterly  periodic  and 
transition  reports  and  the  proposal 
regarding  website  access  to  Exchange 
Act  reports  would  apply  to  these  small 
entities  if  they  have  a  public  float  of  $75 
million  or  more,  have  been  subject  to 
the  Exchange  Act's  reporting 
requirements  for  at  least  one  year,  and 
have  filed  at  least  one  aimual  report.  We 
have  no  way  to  determine  exactly  how 
many  small  entities  meet  these 
requirements,  although  it  is  unlikely 
that  many  of  these  entities  would  meet 
the  public  float  requirement. 

According  to  the  Standard  &  Poors 
Research  Insight  Compustat  Database,  of 
the  711  reporting  companies  listed  with 
assets  of  $5  million  or  less,  10,  or  1.4%. 
had  a  market  capitalization  greater  than 
$75  million. 93  Assuming  that  this 
sample  is  representative  of  all  small 
entities,  the  public  float  requirement 
would  have  the  effect  of  almost 
completely  excluding  all  small  entities. 
We  request  comment  on  the  number  of 
small  entities  that  would  be  impacted 
by  our  proposals,  including  any 
available  empirical  data. 


90 15  U.S.C.  77c(b)  and  77s(a). 

9'17CFR240.0-10(a). 

9M7CFR  230.157. 

*'  It  is  our  understanding  that  the  data  in  the 
Compustat  Database  is  derived  principally  from 
larger  companies,  so  our  estimate  could  understate 
the  actual  percentage  of  companies  that  would  be 
affected  by  the  proposals. 


D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

For  reporting  companies  that  meet  our 
proposed  public  float  and  reporting 
history  requirements,  we  are  proposing 
to  shorten  the  due  dates  of  annual 
reports  on  Form  10-K  from  90  days  to 
60  days  after  a  reporting  company's 
fiscal  year  end  and  the  due  dates  of 
quarterly  reports  on  Form  10-Q  from  45 
days  to  30  days  after  the  first  three 
quarters  of  a  company's  fiscal  year.  We 
propose  similar  changes  to  transition 
reports  these  companies  must  file  when 
they  change  their  fiscal  year.  We  do  not 
propose  to  change  the  filing  deadlines 
for  other  companies,  including  small 
business  issuers  eligible  to  rely  on  our 
small  business  reporting  system,  at  this 
time. 

While  the  amount  of  information 
required  to  be  included  in  Exchange  Act 
reports,  and  hence  the  amount  of  time 
necessar)'  to  prepare  them,  would 
remain  the  same,  affected  companies 
may  be  required  to  use  additional 
resoiKces.  including  in-house 
personnel,  in  preparing  their  reports  on 
a  shorter  timeframe.  Small  entities  that 
meet  the  public  float  and  reporting 
history  requirements  may  incur 
additional  costs  in  seeking  the  help  of 
outside  experts,  particularly  outside 
legal  counsel  and  auditors.  We  request 
comment  on  the  ability  of  affected  small 
entities  to  meet  shortened  filing 
deadlines.  If  they  would  incur 
additional  costs,  what  are  the  particular 
types  and  amounts  of  costs  that  may  be 
required,  and  would  small  entities  be 
able  to  bear  these  costs?  Would  the 
proposal  disproportionately  impact 
small  entities? 

Companies  that  were  late  in  filing 
their  reports  would  lose  eligibility  for 
short-form  registration  for  at  least  one 
year,  and  Securities  Act  Rule  144  and 
Form  S-8  would  be  temporarily 
unavailable  during  the  period  of 
noncomphance.  ^^  On  the  margin. 
affected  small  entities  that  are  unable,  or 
cannot  afford,  to  prepare  their  reports 
on  a  shorter  timeframe  may  be 
discouraged  from  remaining  public 
companies  or  accessing  the  public 
markets.  This  may  adversely  affect  their 
ability  to  raise  capital.  We  request 
comment  on  the  likelihood  of  this 
possibility. 

We  also  propose  to  require 
accelerated  filers  to  disclose  in  their 
annual  reports  on  Form  10-K  where 
investors  can  obtain  access  to  company 
filings,  including  whether  the  company 
provides  access  to  its  Exchange  Act 


*•  One-time  extensions  of  due  dates  are  available 
under  certain  circumstances  under  Exchange  Act 
Rule  12b-25. 


reports  free  of  charge  on  its  Internet 
website,  as  soon  as  reasonably 
practicable,  and  in  any  event  on  the 
same  day  as.  those  reports  are 
electronically  filed  with  or  furnished  to 
the  Commission.  If  a  company  do3s  not 
provide  such  access,  it  must  also 
disclose  why  it  does  not  do  so  and 
where  else  investors  can  access  these 
filings  electronically  immediately  upon 
filing.  In  formulating  our  proposal,  we 
have  sought  to  minimize  its  costs, 
particularly  on  small  entities  The 
proposal  would  apply  only  to 
companies  that  met  our  proposed  public 
float  and  reporting  histor\'  requirements. 
Companies  would  not  be  required  to 
establish  an  Internet  website  for 
purposes  of  this  requirement  if  they  did 
not  otherwise  have  one.  Also,  a 
company  could  elect  not  to  provide 
website  access  to  their  reports  as  long  as 
they  disclosed  that  they  have  elected 
not  to  do  so.  the  reasons  why  they  have 
elected  not  to  do  so  (which  could 
include  cost)  and  where  else  the  public 
can  access  the  company's  reports.  We 
request  comment  on  whether  there  are 
additional  alternatives  to  further  our 
goal  that  we  have  not  mentioned 

We  seek  comment  on  these  views. 
How  difficult  would  it  be  for  affected 
small  entities  to  comply  with  the 
website  proposal?  Would  our  proposal 
disproportionately  impact  small 
entities? 

E.  Duplicative,  0\'erlappmg  or 
Conflicting  Federal  Rules 

We  believe  that  there  are  no  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposed  amendments. 

F.  Significant  Alternatives 

The  Regulator}-  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  our 
proposals,  we  considered  the  following 
alternatives: 

•  Establishing  different  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities: 

•  Clarifying,  consolidating  or 
simplif>'ing  compliance  and  reporting 
requirements  under  the  rules  for  small 
entities: 

•  Using  performance  rather  than 
design  standards;  and 

•  Exempting  small  entities  from  all  or 
part  of  the  requirements 

Our  proposals  to  shorten  the  filing 
deadlines  would  apply  only  to  entities 
that  meet  minimum  public  float  and 
reporting  history  requirements,  which 
should  serve  to  exclude  almost  all  small 
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entities.  As  a  result,  different  timetables 
would  apply  for  most  small  entities.  We 
strive  to  strike  a  balance  between  timely 
delivery  of  information  to  investors  and 
giving  companies  enough  time  to 
prepare  their  reports.  We  have  been 
considering  the  alternative  of  only 
shortening  the  filing  deadlines  for 
companies  whose  securities  are  listed 
on  the  NYSE  or  AMEX  or  quoted  on 
Nasdaq  National  Market  System  or 
Small  Cap  Market.  However,  we  believe 
investors  in  companies  that  are  not  as 
large  or  listed  but  nevertheless  meet  the 
public  float  or  reporting  history 
requirements  may  want  and  benefit 
from  more  timely  disclosures  just  as 
much  as  investors  in  larger,  listed 
companies.  Accordingly,  we  are  not 
proposing  to  exempt  small  entities  in 
their  entirety  from  the  coverage  of  these 
proposals,  but  we  will  consider 
comments  on  this  point. 

In  addition,  we  are  not  aware  of  how 
to  further  clarify,  consolidate  or 
simplify  these  proposals  for  small 
entities.  In  this  regard,  we  are  proposing 
abeady  to  limit  the  shortened  deadlines 
to  entities  that  meet  minimum  public 
float  and  reporting  history  requirements. 
We  do  not  consider  using  performance 
rather  than  design  standards  to  be 
consistent  with  our  statutory  mandate  of 
investor  protection  in  the  present 
context.  Because  specified  information 
in  Exchange  Act  reports  must  be 
reported  in  a  timely  manner  to  be 
useful,  design  standards  are  necessary  to 
achieve  the  objectives  of  the  proposal. 
We  request  conunent,  however,  on  these 
matters. 

Our  proposals  regarding  disclosure  of 
website  access  to  company  reports  are 
designed  to  enhance  the  accessibility 
and  dissemination  of  information  to 
investors.  These  proposals  also  would 
apply  only  to  entities  that  met  minimum 
public  float  and  reporting  histor\' 
requirements,  which  should  serve  to 
exclude  almost  all  small  entities.  We 
believe  our  proposals  strike  a  balance 
between  providing  investor  access  to 
information  and  giving  companies 
alternatives  in  providing  this  access. 
Different  compliance  or  reporting 
requirements  for  affected  small  entities 
or  exemptions  for  all  affected  small 
entities  are  not  considered  warranted  at 
this  time  because  it  is  just  as  important 
that  information  be  adequately 
disseminated  and  easily  available  for 
affected  small  entities  as  it  is  for  large 
entities,  if  not  more  so.  The  expected 
low  costs  of  complying  with  the 
proposal,  as  well  as  the  effect  of  the 
proposed  public  float  requirement  in 
lessening  the  impact  on  small  entities, 
also  contributed  to  our  proposal  not  to 
exclude  small  entities  in  their  entirety. 


Companies  could  choose  whether  to 
provide  website  access  and  therefore  the 
disclosure  that  would  be  necessary  in 
their  annual  report  on  Form  10-K.  This 
allows  companies,  including  small 
entities,  the  flexibility  to  choose  the 
alternative  that  bests  suits  their 
individual  circumstances.  We  believe 
this  freedom  should  apply  to  all  entities, 
large  and  small.  We  are  not  aware  of 
ways  to  further  clarify,  consolidate  or 
simplify  these  proposals  for  small 
entities.  We  request  comment,  however, 
on  these  matters. 

G.  Request  for  Comments 

We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
this  IRFA.  In  particular,  we  request 
comment  on  the  number  of  small 
entities  that  would  be  affected  by  the 
proposed  amendments,  the  nature  of  the 
impact,  how  to  quantify  the  niunber  of 
small  entities  that  would  be  affected, 
and  how  to  quantify  the  impact  of,  the 
proposed  amendments.  Commenters  are 
requested  to  describe  the  nature  of  any 
effect  and  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible.  These  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  amendments  are  adopted, 
and  will  be  placed  in  the  same  public 
file  as  comments  on  the  proposed 
amendments. 

VII.  Statutory  Authority 

The  amendments  contained  in  this 
release  are  being  proposed  under  the 
authority  set  forth  in  Sections  3(b)  and 
19(a)  of  the  Securities  Act  and  Sections 
12. 13,  15(d)  and  23(a)  of  the  Exchange 
Act. 

Text  of  Proposed  Amendments 

List  of  Subjects  in  17  CFR  Parts  229. 
240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g,  77h.  77). 
77k,  77s,  77Z-2.  77z-3.  77aa(25),  77aa(26). 
77ddd.  77eee.  77ggg,  77hhh.  77iii,  77jjj. 
77nnn,  77sss.  78c,  78i.  78j,  787.  78m,  78n, 


780,  78U-5,  78w,  78//(d),  78mm.  79e,  79n. 
79t.  80a-8,  80a-29,  80a-30,  80a-31(c),  80a- 
37,  80a-38(a)  and  80b-ll.  unless  otherwise 
noted. 

***** 

2.  Section  229.101  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


§229.101  (Item  101) 
business. 


Description  of 


(e)  Available  information.  Disclose  the 
information  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section  in  any  registration 
statement  you  file  under  the  Securities 
Act  (15  U.S.C.  77a  et  seq.),  and  disclose 
the  information  in  paragraphs  (e)(2)  and 
(e)(3)  of  this  section  if  you  are  an 
accelerated  filer  (as  defined  in 
§  240.12b-2  of  this  chapter)  filing  an 
annual  report  on  Form  10-K  (§  249.310 
of  this  chapter). 

(1)  WheUier  you  file  reports  with  the 
Securities  and  Exchange  Conunission.  If 
you  are  reporting  company,  identify  the 
reports  and  other  information  you  file 
with  the  SEC. 

(2)  That  the  public  may  read  and  copy 
any  materials  you  file  with  the  SEC  at 
the  SEC's  Public  Reference  Room  at  450 
Fifth  Street.  NW..  Washington,  DC 
20549.  State  that  the  public  may  obtain 
information  on  the  operation  of  the 
Public  Reference  Room  by  calling  the 
SEC  at  1-800-SEC-0330.  If  you  are  an 
electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  [http://www.sec.gov).  You  are 
encouraged  to  give  your  Internet 
address,  if  available,  except  that  if  you 
are  an  accelerated  filer  filing  an  annual 
report  on  Form  10-K,  you  must  disclose 
your  Internet  address,  if  you  have  one. 

(3)(i)Whether  you  make  available  free 
of  charge  on  your  Internet  website,  if 
you  have  one.  your  aimual  report  on 
Form  10-K.  quarterly  reports  on  Form 
10-Q  (§  249.308a  of  this  chapter), 
current  reports  on  Form  8-K  (§  249.308 
of  this  chapter),  and  amendments  to 
those  reports  filed  or  furnished  pursuant 
to  Section  13(a)  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m(a)  or  78o(d))  as  soon 
as  reasonably  practicable  after,  and  in 
any  event  on  the  same  day  as,  you 
electronically  file  such  material  with,  or 
furnish  it  to.  the  SEC; 

(ii)  If  you  do  not  make  your  filings 
available  in  this  manner,  the  reasons 
why  you  do  not  do  so  (including,  where 
applicable,  that  you  do  not  have  an 
Internet  website); 

(iii)  If  you  do  not  make  your  filings 
available  in  this  manner,  one  or  more 
locations  where  the  public  can  access 
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these  jRlings  electronically  immediately 
upon  filing,  if  any,  and  whether  there  is 
a  fee  for  such  access;  and 

(iv)  Whether  you  voluntarily  will 
provide  electronic  or  paper  copies  of 
your  filings  free  of  charge  upon  request. 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77), 
77s,  77Z-2,  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d.  78e.  78f,  78g,  78i.  78). 
78J-1.  78k,  78k-l,  78/,  78m.  78n,  78o.  78p. 
78q,  78s.  78u-5.  78w.  78x.  78//.  78mm.  79q, 
79t.  80a-20.  80a-23.  80a-29.  80a-37.  80b-3, 
80b— 4  and  80b-ll,  unless  otherwise  noted. 
***** 

4.  Section  240.12b-2  is  amended  by 
adding  the  definition  of  "Accelerated 
filer"  before  the  definition  of  "Affiliate" 
to  read  as  follows: 

§  240.1 2b-2    Definitions. 

***** 

Accelerated  filer.  (l)The  term 
"accelerated  filer"  means  an  issuer 
filing  a  report  pursuant  to  Sections  12, 
13  or  15(d)  of  the  Act  (15  U.S.C.  787. 
78m  or  78o(d})  after  it  first  meets  the 
following  conditions: 

(i)  The  aggregate  market  value  of  the 
voting  and  non-voting  common  equity 
held  by  non-affiliates  of  the  issuer  is  $75 
million  or  more; 

(ii)  The  issuer  has  been  subject  to  the 
requirements  of  Section  13(a)  or  15(d)  of 
the  Act  for  a  period  of  at  least  twelve 
calendar  months  preceding  the  filing  of 
the  report;  and 

(iii)  The  issuer  has  filed  at  least  one 
aimual  report  pursuant  to  Section  13(a) 
or  15(d)  of  the  Act. 

Note  to  paragraph  (1):  The  aggregate 

market  value  of  the  issuer's  outstanding 
voting  and  non-voting  common  equity  shall 
be  computed  by  use  of  the  price  at  which  the 
common  equity  was  last  sold,  or  the  average 
of  the  bid  and  asked  prices  of  such  common 
equity,  in  the  principal  market  for  such 
common  equity,  as  of  a  date  no  more  than  60 
and  no  less  than  30  days  before  the  last  day 
of  the  issuer's  most  recently  completed  fiscal 
year. 

(2)  Once  an  issuer  becomes  an 
accelerated  filer,  it  will  remain  an 
accelerated  filer  unless  the  issuer 
becomes  eligible  to  use  Forms  10-KSB 
and  10-QSB  (§  249.310b  and 
§  249.308b)  for  its  annual  and  quarterly 
reports.  In  that  case,  the  issuer  will  not 
become  an  accelerated  filer  again  unless 
it  subsequently: 

(i)  Becomes  ineligible  to  use  Forms 
10-KSB  and  10-QSB  (§  249.310b  and 


§  249.308b)  for  its  annual  and  quarterly 
reports;  and 

(ii)  Meets  the  conditions  in  paragraph 
(1)  of  this  definition. 

***** 

5.  Section  240.13a-10  is  amended  by: 

a.  Removing  the  phrase  "90  days"  and 
adding,  in  its  place,  the  phrase  "the 
number  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (b)  and  the  second 
sentence  of  paragraph  (f): 

b.  Removing  the  phrase  "45  days  "  and 
adding,  in  its  place,  the  phrase  "the 
number  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (c),  the  second  sentence  of 
paragraph  (e)(2),  and  the  third  sentence 
of  paragraph  (f);  and 

c.  Adding  paragraph  (j)  before  the 
Note  to  read  as  follows: 

§240.13a-10    Transition  reports. 

***** 

(j)(l)For  transition  reports  to  be  filed 
on  the  form  appropriate  for  armual 
reports  of  the  issuer,  the  number  of  days 
shall  be  60  days  for  accelerated  filers  (as 
defined  in  §  240.12b-2)  filing  on  Form 
10-K  (§  249.310  of  this  chapter)  and  90 
days  for  all  other  issuers;  and 

(2)  For  transition  reports  to  be  filed  on 
Form  10-Q  or  Form  10-QSB  (§  249.308a 
or  §  249.308b  of  this  chapter),  the 
number  of  days  shall  be  30  days  for 
accelerated  filers  filing  on  Form  10-Q 
and  45  days  for  all  other  issuers. 
*        *        *        *        * ' 

6.  Section  240.15d-10  is  amended  by: 

a.  Removing  the  phrase  "90  days"  and 
adding,  in  its  place,  the  phrase  "the 
nimiber  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (b)  and  the  second 
sentence  of  paragraph  (f); 

b.  Removing  the  phrase  "45  days"  and 
adding,  in  its  place,  the  phrase  "the 
nimiber  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (c),  the  second  sentence  of 
paragraph  (e)(2),  and  the  third  sentence 
of  paragraph  (f);  and 

c.  Adding  paragraph  (j)  before  the 
Note  to  read  as  follows: 

§  240.1 5d-10    Transition  reports. 

***** 

{j)(l)  For  transition  reports  to  be  filed 
on  the  form  appropriate  for  aimual 
reports  of  the  issuer,  the  number  of  days 
shall  be  60  days  for  accelerated  filers  (as 
defined  in  §  240.12b-2)  filing  on  Form 
10-K  (§  249.310  of  this  chapter)  and  90 
days  for  all  other  issuers;  and 

(2)  For  transition  reports  to  be  filed  on 
Form  10-Q  or  Form  10-QSB  (§  249.308a 
or  §  249.308b  of  this  chapter),  the 
number  of  days  shall  be  30  days  for 


accelerated  filers  filing  on  Form  10-Q 
and  45  days  for  all  other  issuers. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows; 

Authority:  15  U.S.C.  78a.  et  seq.,  unless 
otherwise  noted. 

***** 

8  Section  249.308a  is  revised  to  read 
as  follows: 

§  249.308a    Form  10-Q.  for  quarterly  and 
transition  reports  under  sections  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934. 

(a)  Form  10-Q  shall  be  used  for 
quarterly  reports  under  Section  1 3  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78m  or  78o(d)).  required 
to  be  filed  pursuant  to  §  240.13a-13  or 
§240.15d-13  of  this  chapter.  A 
quarterly  report  on  this  form  pursuant  to 
§  240.13a-13  or  §  240.15d-13  of  this 
chapter  shall  be  filed  within  the 
following  period  after  the  end  of  the 
first  three  fiscal  quarters  of  each  fiscal 
year,  but  no  quarterly  report  need  be 
filed  for  the  fourth  quarter  of  any  fiscal 
year: 

(1)  30  days  after  the  end  of  the  fiscal 
quarter  for  accelerated  filers  (as  defined 
in  §240.12b-2  of  this  chapter):  or 

(2)  45  days  after  the  end  of  the  fiscal 
quarter  for  all  other  registrants. 

(b)  Form  10-Q  also  shall  be  used  for 
transition  and  quarterly  reports  filed 
pursuant  to  §  240.1 3a-'lO  or  §240.15d- 
10  of  this  chapter.  Such  transition  or 
quarterly  reports  shall  be  filed  in 
accordance  with  the  requirements  set 
forth  in  §  240.13a-10  or  §240.15d-10  of 
this  chapter  applicable  when  the 
registrant  changes  its  fiscal  year  end. 

9.  Form  10-Q  (referenced  in 
§  249.308a)  is  amended  by  revising 
General  Instruction  A.l.  to  read  as 
follows: 

Note:  The  text  of  Form  10-Q  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

UNflTED  STATES  SECURITIES  ANfD 
EXCHANGE  COMMISSION 

Washington.  DC.  20549 

FORM  10-Q 

GENERAL  LNSTRUCTIONS 

.\  Rule  as  to  Use  of  Form  10-Q. 

1.  Form  10-Q  shall  be  used  for  quarterly 
reports  under  Section  13  or  15|d)  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C. 
78m  or  78o(d)),  filed  pursuant  to  Rule  13a- 
13  (§240.13a-13  of  this  chapter)  or  Rule 
15d-13  [§240.15d-13  of  this  chapter)  A 
quarterly  report  on  this  form  pursuant  to 
Rule  13a-13  or  Rule  15d-13  shall  be  filed 
within  the  following  period  after  the  end  of 
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eaf.h  of  the  first  tfiree  fiscal  quarters  of  each 
fiscal  vear.  but  no  report  need  be  filed  for  the 
fourth  quarter  of  any  fiscal  year: 

a.  30  davs  after  the  end  of  the  fiscal  quarter 
for  accelerated  filers  (as  defined  in 

§  240.12b-2  of  this  chapter);  or 

b.  45  davs  after  the  end  of  the  fiscal  quarter 
for  all  other  issuers. 
***** 

10.  Section  249.310  is  revised  to  read 
as  follows: 

§249.310    Form  10-K,  for  annual  and 
transition  reports  pursuant  to  Sections  13 
or  15<d)  of  the  Securities  Exchange  Act  of 
1934. 

(a)  This  form  shall  be  used  for  annual 
reports  pursuant  to  Sections  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78m  or  78o(d))  for  which  no 
other  form  is  prescribed.  This  form  also 
shall  be  used  for  transition  reports  filed 
pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934. 

(b)  Annual  reports  on  this  form  shall 
be  filed  within  the  following  period: 

(1)  60  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for 
accelerated  filers  (as  defined  in 

§  240.12b-2  of  this  chapter);  or 

(2)  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for  all  other 
registrants. 

(c)  Transition  reports  on  this  form 
shall  be  filed  in  accordance  with  the 
requirements  set  forth  in  §240. 13 a- 10 
or  §  240.15d-10  of  this  chapter 
applicable  when  the  registrant  changes 
its  fiscal  year  end. 

(d)  Notwithstanding  paragraphs  (b) 
and  (c)  of  this  section,  all  schedules 
required  by  Article  12  of  Regulation  S- 
X  (§§  210.12-01—210.12-29  of  this 
chapter)  may,  at  the  option  of  the 
registrant,  be  filed  as  an  amendment  to 
the  report  not  later  than  the  following 
periods: 


(1)  In  the  case  of  an  annual  report,  not 
later  than: 

(i)  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for 
accelerated  filers  (as  defined  in 
§240.12b-2  of  this  chapter);  or 

(ii)  120  days  after  the  end  of  the  fiscal 
vear  covered  by  the  report  for  all  other 
registrants;  and 

(2)  In  the  case  of  a  transition  report, 
nut  later  than  30  days  after  the  due  date 
of  the  report. 

11.  Form  10-K  (referenced  in 
§  249.310)  is  amended  by  revising 
General  Instruction  A.  and  the 
paragraph  before  the  "Note"  on  the 
cover  page  to  read  as  follows: 

Note:  The  text  of  Form  10-K  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

UNITED  STATES  SECURITIES  AND 
EXCHANGE  COMMISSION 

Washington.  D.C.  20549 

FORM  10-K 


GENERAL  INSTRUCTIONS 

A.  Rule  as  to  Use  of  Form  10-K. 

(1)  This  Form  shall  be  used  for  annual 
reports  pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C. 
78m  or  78o(d))  (the  "Act")  for  which  no  other 
form  is  prescribed.  This  Form  also  shall  be 
used  for  transition  reports  filed  pursuant  to 
Section  13  or  15(d)  of  the  Act. 

(2)  Annual  reports  on  this  Form  shall  be 
filed  within  the  following  period: 

(a)  60  days  after  the  end  of  the  fiscal  year 
covered  bv  the  rep'brt  for  accelerated  filers  (as 
defined  in  §240.12b-2  of  this  chapter);  or 

(b)  90  days  after  the  end  of  the  fiscal  year 
covered  bv  the  report  for  all  other  registrants. 

(3)  Transition  reports  on  this  Form  shall  be 
filed  in  accordance  with  the  requirements  set 
forth  in  §240.13a-10or§240.15d-10ofthis 
chapter  applicable  when  the  registrant 
changes  its  fiscal  year  end. 


(4)  Notwithstanding  paragraphs  (2)  and  (3) 
of  this  General  Instruction  A.,  all  .schedules 
required  bv  Article  12  of  Regulation  S-X 
(§§  210.12^1—210.12-29  of  this  chapter) 
may.  at  the  option  of  the  registrant,  be  filed 
as  an  amendment  to  the  report  not  later  than 
the  following  periods: 

(a)  In  the  case  of  an  annual  report,  not  later 
than: 

(i)  90  davs  after  the  end  of  the  fiscal  year 
covered  by  the  report  for  accelerated  filers  (as 
defined  in  §  240.12b-2  of  this  chapter):  or 

(ii)  120  days  after  the  end  of  the  fiscal  year 
covered  by  the  report  for  all  other  registrants; 
and 

(b)  In  the  case  of  a  transition  report,  not 
later  than  30  days  after  the  due  date  of  the 
report. 


FORM  10-K 

***** 

If  the  registrant  is  an  accelerated  filer,  state 
the  aggregate  market  value  of  the  voting  and 
non-voting  common  equity  held  by  non- 
affiliates  computed  by  reference  to  the  price 
at  which  the  common  equity  was  last  sold, 
or  the  average  bid  and  asked  price  of  such 
common  equity,  as  of  a  specified  date  no 
more  than  60  and  no  less  than  30  days  before 
the  end  of  the  registrant's  most  recently 
completed  fiscal  year.  If  the  registrant  is  not 
an  accelerated  filer  (as  defined  in  Rule  12b- 
2  of  the  Act),  state  the  aggregate  market  value 
of  the  voting  and  non-voting  common  equity 
held  by  non-affiliates  used  to  determine 
whether  the  registrant  was  an  accelerated 
filer  and  specify  the  date  used  for  purposes 
of  this  computation. 

Note.  *   *  * 


By  the  Commission. 

Dated:  April  12.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-9454  Filed  4-22-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 239  and  249 

[RelMse  No.  3^-6090;  34-45742;  File  No. 
S7-09-02] 

RIN  3235-AI43 

Form  8-K  Disclosure  of  Certain 
Management  Transactions 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 


summary:  We  are  proposing 
amendments  that  would  require  some 
public  companies  to  file  current  reports 
describing:  directors'  and  executive 
officers'  transactions  in  company  equity 
securities,  directors'  and  executive 
officers'  arrangements  for  the  purchase 
and  sale  of  company  equity  securities, 
and  loans  of  money  to  a  director  or 
executive  officer  made  or  guaranteed  by 
the  company  or  an  affiliate  of  the 
company.  The  purpose  of  the  proposed 
amendments  is  to  provide  investors 
with  prompt  disclosiu'e  of  this 
information,  so  that  investors  will  be 
able  to  make  investment  and  voting 
decisions  on  a  better-informed  and  more 
timely  basis. 

DATES:  Comments  should  be  received  on 
or  before  June  24,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-09-02;  this  file  number  should 
be  included  in  the  subject  line  if 
electronic  mail  is  used.  Comment  letters 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  Site  [httpj/www.sec.gov).'^ 
FOR  FURTHER  INFORMA'nON  CONTACT: 
Anne  M.  Krauskopf.  Special  Counsel,  at 
(202)  942-2900,  or  Mark  A.  Borges, 
Special  Counsel,  at  (202)  942-2910, 
Division  of  Corporation  Finance,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington.  DC 
20549-0312. 


SUPPLEMENTARY  INFORMATION:  We  are 
proposing  amendments  to  Form  8-K  ^ 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),^  and  related 
amendments  to  Rule  144  "  and  Forms  S- 
2.5  S-3.6  and  S-8  ^  under  the  Securities 
Act  of  1933  ("Securities  Act").^ 

I.  Executive  Summary 

In  order  to  keep  current  the 
information  required  to  be  included  in 
the  registration  statement  under  Section 
12  of  the  Exchange  Act,^  Exchange  Act 
Section  13(a) '°  requires  every  issuer  of 
a  security  registered  imder  Section  12  to 
file  such  information  as  the  Commission 
may  prescribe  by  rule  "as  necessary  or 
appropriate  for  the  proper  protection  of 
investors  and  to  insure  fair  dealing  in 
the  security."  For  these  piu-poses,  oiu 
rules  require  annual  reports  on  Forms 
10-K  and  lO-KSB,^!  quarterly  reports 
on  Forms  10-Qand  lO-QSB,'^  and 
current  reports  on  Form  S-K.^^  Similar 
disclosure  must  be  provided  in  the 
proxy  statement  for  the  aimual  meeting 
at  which  directors  are  elected  required 
by  the  rules  under  Exchange  Act  14(a) '" 
because  it  is  material  to  shareholders' 
voting  decisions.  We  also  require 
reporting  companies  to  file  these  reports 
and  proxy  statements  in  electronic 
format.  ^5 

We  propose  to  amend  Form  8-K 
under  the  Exchange  Act  to  require 
companies  with  a  class  of  equity 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
information  that  you  wish  to  make  available 
publicly. 


2  17  CFR  249.308. 

3  15U.&C..  78aelseq. 
M7  CFR  230.144. 
M7  CFR  239.12. 

« 17  CFR  239.13. 

"17  CFR  239.16b. 

»15  U.S.C.  77a  etseq. 

«15  U.SC.  78/. 

lo  15  U.S.C.  78m(a). 

"17  CFR  249.310  and  17  CFR  249.310b. 
respectively.  Generally.  Exchange  Act  Rules  13a-l 
117  CFR  240.13a-l!  and  15d-l  117  CFR  240.15d- 
1 1  require  issuers  with  securities  registered  under 
Section  12  of  the  Exchange  Act  and  issuers  subject 
to  the  reporting  requirements  of  Section  15(d)  of  the 
Exchange  Act  |15  U.S.C.  78o(d))  to  file  such  annual 
reports. 

>2 17  CFR  249.308a  and  17  CFR  249.308b. 
respectively.  Generally,  Exchange  Act  Rules  13a-13 
|17  CFR  240.138-13)  and  15d-13  [17  CFR  240.15d- 
13]  requires  issuers  with  securities  registered  under 
Section  12  of  the  Exchange  Act  and  issuers  subject 
to  the  reporting  requirements  of  Section  15(d)  of  the 
Exchange  Act  to  file  such  quarterly  reports. 

< 3 Generally,  Exchange  Act  Rule  13a-ll  [17  CFR 
240.13a-lll  requires  issuers  with  securities 
registered  under  Section  12  of  the  Exchange  Act  to 
file  a  current  report  on  Form  8-K  within  the  period 
specified  by  the  form,  unless  the  issuer  previously 
reported  substantially  the  same  information. 
Exchange  Act  Rule  15d-n  (17  CFR  240.15d-ll) 
generally  applies  the  same  requirement  to  issuers 
subject  to  the  reporting  requirements  of  Section 
15(d)  of  the  Exchange  Act. 

>♦  15  use.  78n(a),  which  authorizes  Regulation 
14A  (17  CFR  240.14a-l  et  seq]. 

"Rule  101(a)(l)(iii)  of  Regulation  S-T  |17  CFR 
232.101(a)(l)(iii)l. 


securities  registered  under  Exchange 
Act  Section  12  to  report  information 
about: 

•  Directors'  and  executive  officers' 
transactions  in  company  equity 
secimties  (including  derivative 
secvirities  transactions  and  transactions 
with  the  company); 

•  Directors'  and  executive  officers' 
arrangements  for  the  purchase  or  sale  of 
company  equity  securities  intended  to 
satisfy  the  affirmative  defense 
conditions  of  Exchange  Act  Rule  lObS- 
1(c);  »6  and 

•  Loans  of  money  to  directors  and 
executive  officers  made  or  guaranteed 
by  the  company  or  an  affiliate  of  the 
company. 

Reports  of  transactions  and  loans  with 
an  aggregate  value  of  $100,000  or  more 
would  be  due  within  two  business  days. 

Reports  of  transactions  and  loans  with 
a  smaller  aggregate  value,  grants  and 
awards  pursuant  to  employee  benefit 
plans,  and  Rule  10b5-l  arrangements 
generally  would  be  due  by  the  close  of 
business  on  the  second  business  day  of 
the  following  week.  However,  reports  of 
transactions  and  loans  with  an  aggregate 
value  less  than  $10,000  would  be 
deferrable  until  the  aggregate 
cumulative  value  of  those  unreported 
events  for  the  same  director  or  executive 
officer  exceeds  $10,000. 

n.  Background 

A  company's  registration  statement  on 
Form  10  or  Form  10-SB  ^^  to  register  a 
class  of  equity  securities  under  Section 
12  of  the  Exchange  Act  must  identify 
management  and  include  information 
about  management's  business 
experience,  executive  compensation, 
management's  security  ovimership.  and 
management's  transactions  wdth  and 
indebtedness  to  the  company.'^  This 
required  disclosure  provides  investors 
with  information  about: 

•  Executive  compensation  paid  in  the 
form  of  securities; 

•  The  extent  to  which  management's 
economic  interests  are  aligned  with 
those  of  shareholders  through 
owmership  of  company  equity  securities; 
and 

•  Management's  transactions  with 
and  relationships  to  the  company 


">17CFR240.10b5-l(c). 

1M7  CFR  249.210  and  17  CFR  249.210b, 
respectively.  Form  8-A  [17  CFR  249.208al  is 
available  for  the  same  purpose  for  an  issuer  that  is 
already  subject  to  a  reporting  requirement  under 
Section  13  or  Section  15(d)  of  the  Exchange  Act. 
Form  8-A  is  an  abbreviated  form  that  does  not 
require  these  issuers  to  repeat  information  they 
previously  filed. 

"•Items  401, 402,  403.  and  404  of  Regulations  S- 
K  [17  CFR  229.401, 402,  403.  and  404)  and  S-B  [17 
CFR  228.401,  402,  403,  and  404).  Respectively,  they 
comprise  Items  5,  6,  4,  and  7  of  Form  10  and  FtKm 
10-SB. 
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beyond  the  scope  of  employment  that 
could  affect  management's  performance 
of  its  duties. 

Changes  in  securities  ownership  and 
some  management  transactions  that  are 
disclosed  also  can  provide  information 
regarding  management's  view  of  the 
company's  performance  and  prospects. 

Under  current  regulations,  the 
information  must  be  updated  annually 
in  the  company's  annual  report  on  Form 
10-K  or  Form  lO-KSB.'^  The 
information  may  be  incorporated  by 
reference  from  the  company's  definitive 
proxA'  statement  for  the  annual  meeting 
at  which  directors  are  elected,  where 
similar  disclosure  also  is  required 
because  it  is  material  to  shareholders' 
voting  decisions. 2"  We  do  not  propose 
to  revise  those  disclosure  requirements 
in  this  rulemaking. 

However,  advances  in  technology  and 
the  increased  dependence  on  the  ready 
availability'  of  current  corporate 
information  have  reshaped  the  way  our 
markets  operate.  Technological 
developments  that  significantly  reduce 
timeframes  for  the  capture  and  analysis 
of  information  necessitate  a  nevv 
consideration  of  the  timing  of  mandated 
disclosure  to  the  markets.  We  believe  it 
would  enable  investors  to  make 
investment  and  voting  decisions  on  a 
more  timely  and  better  informed  basis. 
provide  more  timely  information 
regarding  management's  view  of 
company  performance  or  prospects, 
protect  investors,  and  promote  fair 
dealing  in  company  equity  securities  if 
companies  were  required  to  report 
additional  information  related  to  these 
subjects  on  a  more  current  basis.  To  this 
end,  we  propose  to  amend  Form  8-K. 

Some  of  the  information  that  a 
company  would  report  with  respect  to 
directors'  and  executive  officers' 
transactions  in  company  equity 
securities  also  is  reportable  by  officers 
and  directors  under  Section  16(a)  of  the 
Exchange  Act.  ^^  However.  Section  16(a) 
requires  disclosiu-e  that  may  be  filed  too 
slowly  for  the  public  to  obtain  the 
maximimi  benefit  from  the 
information.^^  and  the  reports  are  not 


'9  Items  10.  11. 12.  and  13  of  Form  10-K  and 
Items  9,  10,  11.  and  12  of  Form  10-KSB. 

"Items  6.  7,  and  8  of  Schedule  14A  |17  CFR 
240.14a-10l).  The  proxy  statement  also  includes 
additional  executive  compensation  disclosure  that 
addresses  the  relationship  between  executive 
compensation  and  a  company's  equity  securities 
performance.  This  information  is  not  deemed 
inturporated  by  reference  into  any  filing  under  the 
Securities  Act  or  the  Exchange  Act.  except  to  the 
extent  specifically  incorporated  by  reference. 

21 15  U.S.C.  78p(a). 

22  Section  16(a)  establishes  that  reports  on  Form 
4  (17  CFR  249.104J  are  due  within  10  days  after  the 
close  of  the  month  in  which  the  reportable 
transaction  occurs,  creating  a  delay  of  10  to  40  days. 


always  readily  accessible  because  they 
are  not  required  to  be  filed 
electronically.- '  As  described  below, 
the  proposal  would  require  the 
company  to  report  electronically 
significant  information  concerning 
transactions  that  may  reveal  directors' 
and  executive  officers'  views  as  to 
company  prospects.-''  We  believe  that 
these  proposed  reports  would  protect 
investors  and  promote  fair  dealing  in 
the  company's  securities  by  enabling 
investors  to  make  informed  decisions  on 
a  more  timely  basis.  As  proposed,  the 
categories  of  transactions  to  be  reported 
currently  on  Form  8-K  would  not 
replicate  all  the  transactions  that 
officers  and  directors  must  report  under 
Section  16(a).  but  only  those  most 
related  to  the  purpose  of  the  newly 
proposed  current  disclosure. 

Moreover,  the  Section  16(a)  filings  do 
not  report  two  categories  of 
information — directors'  and  executive 
officers'  arrangements  under  Exchange 
Act  Rule  10b5-l  and  their  receipt  of 
loans  from,  or  guaranteed  by,  the 
company  or  an  affiliate  of  the 
company — that  we  believe  also  are  of 
significant  informational  value  and 
should  be  reported  on  a  current  basis. -"^ 
Because  this  information,  like 
information  concerning  directors'  and 
executive  officers'  transactions,  relates 
to  both  the  market  for  company  equity 
securities  and  directors'  and  executive 
officers'  relationship  to  the  company, 
we  propose  to  require  companies  to 
report  this  information  on  Form  8-K. 


Reports  on  Form  5  117  CFR  249  1051,  which  applies 
to  most  transactions  between  an  officer  or  director 
and  the  company,  are  due  within  45  days  after  the 
company's  fiscal  year  end.  creatmg  a  delay  of  up 
to  410  days  between  a  reportable  transaction  and 
filing.  Exchange  .'\ct  Rule  16a-3(f)(ll  (17  CFR 
240.16a-3(f)(1)|. 

2^  The  Commission  has  permitted  voluntary 
EDGAR  filing  of  these  reports  since  1995   Securities 
Act  Release  No.  7231  (Oct.  5.  1995)  (60  FR  53474] 
In  Securities  Act  Release  No.  7803  (Feb  25.  2000) 
165  FR  11507),  the  Commission  stated  that  il 
intends  to  engage  in  future  rulemaking  to  make  the 
filing  of  Section  16(a)  forms  on  EDG.^R  mandatory 

2* The  relationship  between  management's 
transactions  and  company  equity  securities 
performance  has  been  the  subject  of  significant 
study.  See  )  Lakonishok  and  I.  Lee.  "Are  Insiders' 
Trades  Informative?,"  Review  of  Financial  Studies. 
Vol.  14,  Issue  1  (Spring  2001). 

25  Item  404  of  Regulations  S-K  and  S-B  requires 
disclosure  of  any  director  or  executive  officer's 
indebtedness  to  the  company  or  its  subsidiaries  at 
any  time  since  the  beginning  of  the  company's  last 
fiscal  year  in  an  amount  in  excess  of  $60,000  This 
disclosure,  which  is  filed  annually  on  Form  10-K 
or  Form  10-KSB  and  the  proxy  statement  for  the 
annual  meeting  at  which'  directors  are  elected,  does 
not  address  issues  involving  use  of  company  equity 
securities  as  collateral. 


m.  Proposed  Changes 

A.  Addition  of  New  Form  8-K  Item 

We  propose  to  amend  the  current 
report  on  Form  8-K  to  add  Item  10, 
which  would  require  companies  with  a 
class  of  equity  securities  registered 
under  Section  12  to  report  on  Form  8- 
K: 

•  Each  director's  and  executive 
officer's  transactions  in  company  equity 
securities  (whether  or  not  of  the  class 
registered  under  Section  12).  including 
the  acquisition  and  disposition  of 
derivative  securities,  and  the  exercise, 
termination  or  settlement  of  derivative 
securities; 

•  Each  director's  and  executive 
officer's  adoption,  modification  or 
termination  of  a  contract,  instruction  or 
written  plan  for  the  purchase  or  sale  of 
company  equity  securities  intended  to 
satisf)'  the  affirmative  defense 
conditions  of  Exchange  Act  Rule  10b5- 
1(c):  ^p  and 

•  Each  loan  of  money  to  a  director  or 
executive  officer  made  or  guaranteed  by 
the  company  or  an  affiliate  of  the 
company. 

Current  reports  of  information 
regarding  changes  in  directors'  and 
executive  officers'  holdings  of  company 
equity  securities  might  in  some  cases 
reveal  shifts  in  the  alignment  between 
management's  and  shareholders' 
economic  interests.  Such  reports, 
particularly  with  respect  to  derivative 
securities  used  by  directors  and 
executive  officers  for  hedging  purposes, 
also  could  disclose  in  some  cases 
transactions  by  directors  and  executive 
officers  that  might  be  construed  as 
severing  the  link  between  executive 
compensation  and  company  equity 
securities  performance. 

Moreover,  current  reports  of 
information  regarding  directors'  and 
executive  officers'  transactions  in 
company  equity  securities  would 
provide  public  investors  timely 
disclosure  of  potentially  useful 
information  as  to  management's  views 
of  the  performance  or  prospects  of  the 
company.  Many  public  investors  take 


-''  For  purposes  of  insider  trading  liability  under 
Section  10(b)  of  the  Exchange  Act  |15  t'  SC  78i(b)| 
and  Exchange  Act  Rule  lOb-5  117  CFR  240  10b-5|, 
Rule  10b5-l  provides  thai  "a  purchase  or  sale  of  a 
security  of  an  issuer  is  on  the  basis  of  material 
nonpublic  information  about  that  security  or  issuer 
if  the  person  making  the  purchase  or  sale  was  aware 
of  the  material  nonpublic  information  when  the 
person  made  the  purchase  or  sale  '  Compliance 
with  the  affirmative  defense  conditions  of  Rule 
10b5-l(c)  allows  a  person  to  plan  securities 
transactions  in  advance  while  not  aware  of  material 
nonpublic  information,  and  later  execute  the 
transactions  as  planned  without  Section  10(b|  and 
Rule  lOb-5  liability,  even  if  aware  of  matenal 
nonpublic  information  at  the  time  a  planned 
transaction  occurs. 
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the  position  that  timely  disclosure  of 
these  transactions  is  necessary  for  them 
to  make  informed  investment 
decisions. 2' 

Similarly,  current  reports  disclosing 
that  a  director  or  executive  officer  has 
entered  into,  modified  or  terminated  a 
Rule  10b5-l  contract,  instruction  or 
written  plan  for  the  purchase  or  sale  of 
company  equity  securities  may  provide 
investors  with  more  extensive 
disclosure  of  potentially  useful 
information  as  to  management's  views 
of  the  performance  and  prospects  of  the 
company.  Finally,  current  reports  of 
company  (or  company  affiliate)  loans 
and  guarantees  of  third-party  loans  to 
directors  and  executive  officers  would 
inform  investors  of  financial 
arrangements  not  generally  available  to 
shareholders  that  may  result  in  the 
'  receipt  of  de  facto  additional 
compensation  by  the  director  or 
executive  officer. 

1.  Covered  Directors  and  Executive 
Officers 

A  company  would  be  required  to 
report  under  Item  10  with  respect  to  all 
directors  and  executive  officers.  For 
piuposes  of  the  proposal,  "executive 
officer"  would  be  defined  by  Exchange 
Act  Rule  3b-7.28  This  is  the  same 
definition  that  applies  for  purposes  of 
management  disclosure  in  Forms  10. 
10-SB,  10-K.  10-KSB,  and  Schedule 
14A. 

For  purposes  of  Section  16.  our  rules 
define  "officer"  similarly.-"  However. 
Section  16  "officers"  also  specifically 
include  principal  financial  officers  and 
principal  accounting  officers  (or 
controllers  where  there  is  no  principal 
accounting  officer),  and  officers  of  the 
company's  parent(s)  or  subsidiaries  if 
they  perform  significant  policy-making 
functions  for  the  issuer. 

Unlike  other  company  disclosure 
obligations  an*insiders'  Section  16(a) 
reporting  obligations,  the  proposed  Item 
10  reports  would  apply  only  with 
respect  to  directors  and  executive 
officers,  and  not  to  principal  security 
holders.  In  contrast,  a  company  must 
report  share  ownership  by  persons  who 


'"See,  e.g..  i.  Moreland.  "Two  Modest  Proposals 
for  Fixing  Insider  Trading  Rules."  TheStreet.Com 
(Feb.  11.  2002);  T  Mulligan.  "Calls  for  Faster. 
Fuller  Disclosure  by  Insiders."  Los  Angeles  Times 
(Mar.  3.  2002);  A.  Sloan.  "One  Enron  Lesson:  Some 
Insider  Trading  Falls  Outside  the  Timely-Reporting 
Rule,"  Washington  Post  (Mar.  5,  2002);  and  A. 
Beard,  "Insiders"  Trades  Spark  Outsiders'  Interest." 
Financial  Times  (Apr.  8.  2002). 

'»17CFR240.3b-7 

2« Exchange  Rule  16a-Un  |17  CFR  240.16a-l(f)|. 
Further,  a  note  to  Rule  16a-l(f)  establishes  a 
presumption  that  a  person  whom  the  company 
identifies  as  an  "executive  officer"  pursuant  to  Item 
401(b)  of  Regulation  S-K  is  an  "officer"  for 
purposes  of  Section  16. 


beneficially  own  more  than  five  percent 
of  any  class  of  the  registrant's  voting 
securities '"  in  the  registration  statement 
on  Form  10  or  Form  10-SB, 'i  update  it 
annually  in  the  annual  report  on  Form 
10-K  or  Form  10-KSB, "  and  include  it 
in  the  definitive  proxy  statement  for  the 
annual  meeting  at  which  directors  are 
elected. "  Beneficial  owners  of  more 
than  ten  percent  of  a  class  of  equity 
securities  registered  under  Section  12  '" 
are  subject  to  Section  16  of  the 
Exchange  Act. 

However,  these  beneficial  owners  may 
not  be  subject  to  the  same  fiduciary 
duties  to  the  company  as  directors  and 
executive  officers,  and  do  not  receive 
compensation  from  the  company. 
Further,  the  company's  relationship  to 
these  beneficial  owners,  which  in  some 
cases  may  even  be  hostile,  does  not 
necessarily  facilitate  current  reporting 
by  the  company.  Accordingly,  the 
proposal  would  not  require  a  company 
to  report  transactions  in  company  equity 
securities  (or  other  Item  10  events)  by 
major  shareholders  who  are  not  also 
directors  or  executive  officers. 

Questions  regarding  what  persons' 
Item  10  events  should  be  reported: 

•  Is  the  Rule  3b-7  definition  the 
appropriate  definition  of  "executive 
officer  "  for  purposes  of  the  proposal? 
—In  practice,  do  companies  generally 

identify  principal  financial  officers, 

principal  accounting  officers,  and 

controllers  as  Rule  3b-7  "executive 

officers'? 
— If  not.  should  companies  also  be 

required  specifically  to  report  with 

respect  to  these  officers  under  Item 

10? 
—Should  Item  10  reporting  apply  with 

respect  to  directors  who  are  not  also 

executive  officers? 
— Are  investors  as  interested  in 

transactions  by  these  directors?  What 

about  their  Rule  10b5-l  arrangements 

and  loans  made  to  them  (or 

guaranteed  by)  the  company  or  its 

affiliates? 
—Does  reporting  with  respect  to  these 

directors  provide  additional  concerns 

for  issuers? 
—Does  Section  16  reporting  by  these 

directors  provide  sufficiently  timely 

information  for  issuers? 


50  Beneficial  owners  of  more  than  five  percent  of 
a  class  of  equity  securities  registered  under  Section 
12  are  subject  to  the  reporting  requirements  of 
Section  13(d)  of  the  Exchange  Act  (15  U.S.C. 
78m(d)l. 

"  Item  403  of  Regulations  S-K  and  S-B.  and  Item 
4  of  Forms  10  and  10-SB. 

32  Item  12  of  Form  10-K  and  Item  11  of  Form  10- 
KSB. 

"  Item  6  of  Schedule  14A. 

"  As  defined  in  Exchange  Act  Rule  16a-l(a)(l) 
[17CFR240.16a-l(a)(l)]. 


•  Do  investors  need  to  know  about 
more  than  ten  percent  beneficial 
owners'  transactions  earlier  than  those 
transactions  are  reportable  under 
Section  16(a)? 

—Would  companies  reasonably  be  able 
to  implement  procedures  and  systems 
to  report  with  respect  to  more  than 
ten  percent  beneficial  owners  under 
Item  10? 

— What  would  be  the  impact  on  more 
than  ten  percent  beneficial  owners  of 
extending  the  Item  10  requirement 
with  respect  to  them? 

•  Are  there  any  other  persons  whose 
transactions  and  other  events  should  be 
expressly  included  in  (or  excluded 
from)  the  proposal? 

2.  Reporting  Deadlines 

As  proposed,  most  Item  10  events 
would  be  reportable  early  in  the  week 
following  the  event.  However,  events 
that  would  be  of  heightened  significance 
to  investors  would  be  reportable  on  an 
accelerated  basis,  and  de  minimis  events 
would  be  reportable  on  a  deferred  basis. 
Specifically: 

•  An  Item  10  Form  8-K  would  be  due 
within  two  business  days  following  a 
transaction  or  loan  with  an  aggregate 
value  of  $100,000  or  more  with  respect 
to  a  director  or  executive  officer,  other 
than  a  grant  or  award  pursuant  to  an 
employee  benefit  plan. 

•  Employee  benefit  plan  grants  and 
awards,  transactions  and  loans  with  an 
aggregate  value  less  than  $100,000,  and 
Rule  10b5-l  arrangements  generally 
would  be  reportable  not  later  than  the 
close  of  business  on  the  second  business 
day  of  the  week  following  the  week  in 
which  the  event  occurred. 

•  The  report  of  a  transaction  or  loan 
with  an  aggregate  value  not  exceeding 
$10,000  could  be  deferred  until  the 
aggregate  cumulative  value  of 
unreported  transactions  and  loans  with 
respect  to  the  same  director  or  executive 
officer  exceeds  $10,000. 

The  date  of  a  reportable  event  would 
be  the  date  on  which  the  parties  enter 
into  an  agreement.  For  example,  in  the 
case  of  a  sale  of  securities  to  the 
company  or  a  loan  from  the  company, 
the  date  would  be  the  date  of  the 
agreement  and  not  the  date  of 
completion  of  the  sale  or  making  of  the 
loan.  In  the  case  of  a  line  of  credit  or 
similar  lending  arrangement,  both  the 
date  of  entering  into  the  arrangement 
and  the  date  of  a  loan  under  that 
arrangement  would  be  reportable.  In  the 
case  of  an  open  market  securities 
transaction,  the  date  would  be  the  trade 
date  and  not  the  settlement  date.  In  the 
case  of  a  Rule  10b5-l  arrangement,  the 
date  would  be  the  date  on  which  the 
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arrangement  is  made,  modified  or 
terminated. 

The  proposed  deadlines  are  designed 
to  balance  the  significance  to  investors 
of  the  reportable  information  and  the 
company's  reporting  burden.  The  two 
business  day  accelerated  deadline  is 
intended  to  provide  investors  with  rapid 
disclosure  of  the  most  significant 
events,  while  allowing  the  company 
sufficient  time  to  compile  the  required 
information.  The  next  week  deadline  is 
intended  to  provide  investors  with 
timely  disclosure,  while  facilitating  the 
company's  ability  to  report  on  a  single 
Form  8-K  multiple  events  in  the  same 
time  frame  with  respect  to  more  than 
one  director  or  executive  officer.  The 
deferred  deadline  would  allow  the 
company  to  defer  reporting  events  that, 
by  virtue  of  relatively  low  aggregate 
value,  would  presumably  be  less 
significant  to  investors.  All  transactions 
reportable  on  the  same  day  could  be 
filed  on  a  single  Form  8-K  under  Item 
10. 

The  $100,000  and  $10,000  thresholds 
would  apply  to  the  aggregate  value  of 
the  reportable  transaction  or  loan.  These 
dollar  thresholds  are  intended  to  tailor 
the  reporting  requirements  based  upon 
the  size  of  the  event  and  the  presumed 
significance  of  the  information  to 
investors.  The  thresholds  would  apply 
to  employee  benefit  plan  transactions 
other  than  grants  and  awards,  such  as 
option  exercises,  volitional  intra-plan 
transfers  involving  a  company  equity 
securities  fund,  and  deferral  of  cash 
compensation  in  phantom  stock  units. 
For  physically-settled  derivative 
securities,  the  aggregate  value  would  be 
computed  by  reference  to  the  market 
value  of  the  underlying  securities  on  the 
date  of  the  transaction.  For  cash-settled 
derivative  securities,  the  aggregate  value 
would  be  computed  based  on  the 
transaction's  notional  value. ^s  Where 
exercise  or  tax  withholding  rights  or 
other  net  settlement  procedures  are  used 
in  the  exercise,  conversion  or  other 
settlement  of  a  derivative  security,  the 
aggregate  value  would  be  computed  on 
a  gross  basis. 

As  a  practical  matter,  a  company 
would  need  to  institute  procedures  and 
systems  to  assure  Item  10  compliance. 
The  general  instruction  would  include  a 
Commission  finding  that  it  is  not  in  the 
public  interest  to  impose  any  sanction 
on  a  company,  notwithstanding  a 
violation,  that  demonstrates  that: 

(1)  At  the  time  of  the  violation,  it  had 
designed  procedures  and  a  system  for 
applying  such  procedures  sufficient  to 


provide  reasonable  assurances  that  Item 
10  events  are  timely  reported: 

(2)  At  the  time  of  the  violation,  the 
company  followed  those  procedures: 
and 

(3)  As  promptly  as  reasonably 
practicable,  the  company  made  a  filing 
to  correct  any  violation.^" 

This  provision  is  intended  to  provide 
protection  against  sanctions  for 
companies  that  experience  isolated 
failures  to  comply  notwithstanding 
appropriate  procedures.  Repeated  or 
systemic  violations  or  those  that 
otherwise  are  not  isolated  would  suggest 
deficiencies  in  procedures  or  their 
application  that  would  be  inconsistent 
with  availability  of  the  provision.  In 
addition,  where  the  company  makes  the 
demonstration  described  above,  the 
Commission  nevertheless  could  proceed 
against  a  director  or  executive  officer. 
As  with  other  Section  13(a)  violations, 
a  private  right  of  action  would  not  arise, 
Questions  regarding  implementation 
and  costs: 

•  Will  companies  subject  to  Item  10 
be  able  to  implement  reasonable 
procedures  to  prepare  and  file  Item  10 
Forms  8-K  under  these  proposed 
deadlines? 

•  To  what  extent  will  companies  be 
able  to  make  use  of  existing  procedures 
to  compile  and  report  directors'  and 
executive  officers'  transaction 
information? 

•  What  additional  costs  will 
companies  incur  to  compile  information 
and  convert  it  into  electronic  format  for 
filing? 

Questions  regarding  appropriateness 
of  proposed  reporting  deadlines  and 
dollar  thresholds: 

•  Do  the  proposed  deadlines  and 
thresholds  appropriately  balance 
investors'  informational  needs  and  the 
company's  reporting  burden? 

•  Is  $100,000  with  respect  to 
transactions  by  or  loans  to  a  single 
director  or  executive  officer  an 
appropriate  threshold  for  requiring 
reporting  within  two  business  days? 

— Would  either  a  higher  or  lower  dollar 
threshold,  such  as  $60,000  ^^  or 
$150,000.  better  quantify  events  of 
sufficient  significance  to  investors  to 
warrant  accelerated  reporting? 

— Should  the  proposed  two  business 
days  deadline  be  either  shorter  or 
longer  (such  as  one  or  three  business 
days)? 

•  Are  there  criteria  other  than 
aggregate  dollar  value  that  should 


determine  what  events  should  be 

reported  within  the  accelerated 

deadline? 

— For  example,  should  the  accelerated 
deadline  always  apply  regardless  of 
dollar  value  if  the  reportable  event  is 
a  transaction  with  the  company  or  a 
loan  from  (or  guaranteed  by)  the 
company? 

— Should  foreclosure  on  or  forgiveness 
of  a  loan  from  (or  guaranteed  by)  the 
company  always  be  reportable  within 
two  business  days' 

•  Should  aggregate  dollar  value 
determine  the  reporting  deadline  for 
additional  events? 

— Should  the  deadline  for  reporting  a 
Rule  10b5-l  arrangement  be 
determined  based  on  the  aggregate 
proposed  transaction  price  or 
aggregate  market  value  of  the 
securities  subject  to  purchase  or  sale 
under  the  arrangement,  jn  the  same 
manner  as  proposed  for  transactions 
and  loans? 

— Similarly,  should  the  deadline  for 
reporting  grants  and  awards  under 
employee  benefit  plans  be  based  on 
the  aggregate  value  of  the  grant  or 
award? 

•  Should  the  close  of  business  on  the 
second  business  day  of  the  week 
following  the  event  be  the  deadline  for 
more  (or  all)  Item  10  reports? 

— Are  there  employee  benefit  plan 
transactions  other  than  grants  and 
awards  for  which  this  deadline  would 
be  appropriate? 

— Should  this  deadline  be  shorter  or 
longer,  such  as  the  first  or  third  " 
rather  than  the  second  "  business  day 
of  the  week  following  the  event' 

— Are  there  any  events  for  which  a 
longer  period,  such  as  five  business 
days  after  the  event,  would  be  an 
appropriate  reporting  deadline' 

•  Is  SIO, 000  an  appropriate  threshold 
for  permitting  deferred  reporting  of 
smaller  events?  *" 

— Would  a  different  amount,  such  as 
$20,000  or  $30,000.  better  quantif>  de 
minimis  events  which  might  not  be  of 
significant  interest  to  investors? 

— Should  this  dollar  threshold  var\' 
depending  on  whether  the  reportable 
event  is  a  transaction  with  or  a  loan 
from  (or  guaranteed  by)  the  company' 

— Should  there  be  a  maximum 

aggregation  period  for  smaller  events 
beyond  which  reporting  could  no 
longer  be  deferred?  If  so.  what  would 
be  an  appropriate  period? 


^^  Notional  value  generally  refers  to  the  gross 
value  of  the  securities  or  other  assets  from  which 
the  cash-settlement  value  is  calculated. 


^"Proposed  amendment  lo  General  Instruction 
B.l  to  Form  8-K. 

"  Item  404(a)  of  Regulations  S-K  and  S-B 
generally  requires  disclosure  of  a  company's 
transactions  with  management  in  which  the  amount 
involved  exceeds  $60,000 


"The  proposed  SIO.OOO  threshold  is  similar  to 
the  SIO.OOO  threshold  for  deferred  reporting  of 
small  acquisitions  under  Exchange  Act  Rule  16a- 
6  |17  CFR  240  16a-6l  However,  the  proposed  Hem 
10  deferred  reporting  threshold  would  not  be 
limited  to  acquisitions 
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— Instead  should  reports  of  all 
transactions  less  than  $100,000  be 
deferred  until  their  aggregate 
cumulative  value  equals  $100,000? 

— Are  there  any  categories  of  events  that 
should  be  ineligible  for  deferred 
reporting? 
As  a  general  matter,  would  the  clarity 

provided  by  establishing  reporting 

deadlines  based  on  aggregate  value 

outweigh  the  administrative  burden  of 

tracking  aggregate  value? 
Questions  regarding  application  of 

dollar  thresholds  to  specific 

transactions: 

•  To  prevent  evasion,  should 
transactions  or  loans  that  occur  within 
the  same  two  business  day  period  be 
considered  together  for  purposes  of 
computing  the  dollar  threshold  for 
reporting  under  the  earlier  deadline? 
—Should  there  be  a  longer  (or  shorter) 

aggregation  period? 

•  Where  the  exercise  of  an  option  is 
followed  by  a  disposition  of  the 
underlying  securities,  should  the 
aggregate  value  be  computed  by 
reference  solely  to  the  disposition, 
rather  than  by  adding  the  fair  market 
value  of  the  acquired  securities  to  the 
dollar  amoimt  of  the  disposition? 

Questions  regarding  proposed 
Commission  finding: 

•  Does  the  proposed  finding 
appropriately  address  company  liability 
for  violations? 

•  Should  companies  be  required  to 
disclose,  for  example  in  the  annual 
report  on  Form  10-K,  any  director's  or 
executive  officer's  failure  to  comply 
with  procedures  that  the  company  has 
implemented  to  provide  reasonable 
assurances  that  Item  10  events  are 
timely  reported? 

3.  Covered  Companies 

As  proposed,  only  issuers  with  a  class 
of  equity  securities  registered  under 
Section  12  would  be  subject  to  Item  10. 
These  companies  comprise  a  significant 
portion  of  U.S.  equity  markets. 
Moreover,  these  would  be  the  same 
companies  whose  officers,  directors, 
and  more  than  ten  percent  beneficial 
owners  are  required  to  report 
transactions  in  company  equity 
securities  pursuant  to  Section  16(a). 
Many  of  these  companies  help  their 
officers  and  directors  fulfill  their 
Section  16(a)  reporting  obligations,  and 
accordingly  already  may  have 
procedures  in  place  that  would  assist 
them  in  providing  Item  10  disclosure. ^^ 


Such  procedures,  including  in  some 
cases  requirements  that  directors  and 
executive  officers  give  advance  notice  or 
receive  advance  approval  of 
transactions,  would  help  companies 
keep  track  of  transactions  that  would  be 
reportable  under  Item  10. 

Questions  regarding  covered 
companies: 

•  Should  companies  required  to 
report  with  respect  to  a  class  of  equity 
securities  solely  under  Section  15(d) 
also  be  subject  to  Item  10  reporting? 

— Is  Item  10  information  necessary  for 
timely,  well-informed  investment 
decisions  with  respect  to  equity 
securities  of  these  issuers? 

•  Alternatively,  should  small 
business  issuers  ■*"  with  a  class  of  equity 
security  registered  under  Section  12  be 
exempted  from  Item  10  because 
compliance  would  impose  excessive 
burdens? 

4.  Filed  Status  of  Reports 

As  proposed.  Item  10  Forms  8-K 
would  be  considered  "filed"  for 
purposes  of  liability  under  Section  18  of 
the  Exchange  Act.-"  Consequently,  Item 
10  information  would  be  incorporated 
by  reference  in  Securities  Act 
registration  statements  on  Forms  S-2, 
S-3.  S-8,  and  S-4  (where  Form  S-2  or 
S-3  level  disclosure  is  used).''^ 
However,  we  are  proposing 
amendments  to  the  applicable 
registration  statement  form  instructions 
and  Securities  Act  Rule  144  so  that  an 
Item  10  Form  8-K  delinquency  would 
not  affect  form  eligibility  or  the 
company's  current  reporting  status 
under  Rule  144(c).'*' 

As  proposed.  Item  10  Forms  8-K 
would  be  subject  to  General  Instruction 
B.3  to  Form  8-K.  This  instruction 
provides  that  if  substantially  the  same 
information  required  by  Form  8-K  has 
been  previously  reported  by  the 


company,  an  additional  report  need  not 
be  made  on  Form  8-K.*'' 

Questions  regarding  "filed"  status  of 

reports: 

•  Should  Item  10  Forms  8-K  not  be 
considered  "filed"  (and  hence  not 
subject  to  Section  18  liability)  unless  the 
company  specifically  states  that  the 
information  is  to  be  considered  "filed" 
under  the  Exchange  Act  or  incorporates 
it  by  reference  into  a  filing  under  the 
Securities  Act  or  Exchange  Act?  •»« 

•  Alternatively,  if  an  Item  10  Form  8- 
K  is  considered  "filed"  as  proposed, 
should  a  delinquency  adversely  affect 
either  the  company's  eligibility  to  use 
short-form  Securities  Act  registration 
statements  or  its  current  reporting  status 
under  Rule  144(c)? 

•  Are  there  circumstances  in  which 
application  of  the  Form  8-K  instruction 
regarding  previously  reported 
information  would  undercut  the 
purpose  of  Item  10,  which  is  to  make 
the  reportable  information  readily 
available  to  the  public?  Would  the 
relatively  short  reporting  deadlines 
applicable  to  Item  10  reports  make  it 
less  likely  for  Item  10  information  to  be 
previously  reported? 

B.  Application  to  Transactions 

The  transactions  subject  to  reporting 
imder  paragraph  (a)  of  Item  10  would 
include  transactions  in  any  class  of 
company  equity  security  (whether  or 
not  registered  under  Section  12), 
including  derivative  securities  with 
respect  to  company  equity  securities 
(whether  or  not  the  derivative  securities 
were  issued  by  the  company).  The 
company  would  report  any  transaction 
in  which  the  director  or  executive 
officer  has  a  pecuniary  interest,  '*'' 
including  transactions  with  third  parties 
as  well  as  transactions  with  the 
company.  As  proposed,  the  company 
would  not  need  to  report  trust 
transactions  that  would  not  be 
reportable  by  the  director  or  executive 
officer  under  Section  16(a).  "^ 


"For  example,  these  companies  are  likely  to 
have  established  procedures  to  comply  with  their 
obligation  to  disclose  Section  16  reporting  persons' 
failure  to  timely  file  Section  16(a)  reports.  This 
reporting  obligation  is  set  forth  in  Item  405  of 


Regulations  S-K  and  S-B  (17  CFR  229.405  and  17 
CFR  228.405,  respectively!,  and  is  required 
disclosure  in  the  annual  report  on  Form  10-K  or 
Form  10-KSB  and  the  proxy  statement  for  the 
annual  meeting  at  which  directors  are  to  be  elected. 

"Exchange  Act  Rule  12b-2  |17  CFR  240.12b-2l 
defines  a  'small  business  issuer"  as  a  U.S.  or 
Canadian  issuer,  other  than  an  investment 
company,  that  has  revenues  of  less  than  $25 
million,  if  the  aggregate  market  value  of  its 
outstanding  voting  and  non-voting  common  equity 
held  by  non-affiliates  is  not  $25  million  or  more. 
If  the  issuer  is  a  majority-owned  subsidiary,  it  is  not 
a  small  business  issuer  unless  the  parent 
corporation  also  is  a  small  business  issuer. 

♦■15U.SC.  78r. 

"17  CFR  239.25. 

■• '  Proposed  amended  General  Instruction  I.C  to 
Form  S-2.  General  Instruction  I. A. 3  to  Form  S-3, 
General  Instruction  A.l  to  Form  S-«,  and  Securities 
Act  Rule  1441c). 


"For  this  purpose,  "previously  reported"  is 
defined  in  Rule  12b-2  (17  CFR  240.12b-2l  to  mean 
previously  filed  with,  or  reported  in  a  statement 
under  Section  12  of  the  Exchange  Act.  a  report 
under  Section  13  or  15(d)  of  the  Exchange  Act.  a 
definitive  proxy  statement  or  information  statement 
under  Section  14  of  the  Exchange  Act.  or  a 
registration  statement  under  the  Securities  Act. 

«5  General  Instruction  B.2  to  Form  8-K  provides 
this  treatment  for  current  Item  9  Forms  8-K.  These 
forms  report  information  that  a  company  elects  to 
disclose  through  Form  8-K  pursuant  to  Regulation 
FD  [17  CFR  243. 100-243. 1031. 

<»  Instruction  2  to  proposed  Item  10  applies  the 
Exchange  Act  Rule  16a-l{a)(2)(i)  [17  CFR  240.16a- 
l(a)(2)(i)l  definition  of  'pecuniary  interest,"  which 
is  "the  opportunity,  directly  or  indirectly,  to  profit 
or  share  in  any  profit  derived  from  a  transaction  in 
the  subject  securities. 

*'  Instruction  2  to  proposed  Item  10  refers  to 
Exchange  Act  Rule  16a-8(b)  [17  CFR  240.16a-8(b)), 
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Question  regarding  trust  transactions: 

•  Should  a  company  be  required  to 
report  Section  16(a)  exempt  trust 
transactions  unless  the  director  or 
executive  officer  is  unaware  of  the 
transactions  because  they  are  made 
through  a  blind  trust? 

1.  Reportable  and  Exempt  Transactions 

A  company  would  be  required  to 
report  any  transaction  by  a  director  or 
executive  officer  that  is  the  economic 
equivalent  of  a  sale.  For  example,  we 
would  expect  the  company  to  report  as 
a  sale  a  director  or  executive  officer's 
pledge  of  company  equity  securities 
pursuant  to  a  loan  from  a  third  party 
where  the  loan  is  non-recourse  or  there 
is  otherwise  an  expectation  on  the  part 
of  the  director  or  executive  officer  that 
the  loan  will  be  repaid  by  foreclosure  or 
other  recourse  to  the  securities,  even  if 
there  is  no  formal  arrangement. 

Reportable  transactions  would  be 
substantially  similar,  but  not  identical, 
to  those  that  the  director  or  executive 
officer  is  required  to  report  under 
Section  16(a).''"  For  example,  gifts 
would  be  reportable  transactions. 
However,  as  proposed,  transactions  in 
the  following  categories  would  not  be 
reportable  under  Item  10  because  they 
do  not  generally  appear  to  reflect 
management's  views  of  the  company's 
prospects  or  sever  the  link  between 
executive  compensation  and  company 
equity  securities  performance: 

•  Receipt  of  stock  dividends 
(including  stock  splits)  and  pro  rata 
rights;4« 

•  Acquisitions  pursuant  to  regular 
reinvestment  of  dividends  or  interest 
through  a  broad-based  reinvestment 
plan;5° 


which  specifies  the  circumstances  where 
transactions  in  company  securities  held  by  a  trust 
are  reportable  by  an  officer,  director  or  more  than 
ten  percent  beneficial  owner  who  is  the  trustee, 
beneficiary,  settlor  or  remainderman  of  the  trust. 

■•"The  company's  Form  8-K  report  of  a 
transaction  would  not  relieve  an  officer  or  director 
from  the  obligation  to  report  that  transaction  under 
Section  16(a)  on  Form  4  or  Form  5.  or  to  file  a 
notice  of  proposed  sale  on  Form  144.  as  applicable. 
As  discussed  below,  the  information  regarding  the 
transaction  reportable  on  Form  8-K  would  not  be 
identical  to  the  information  reported  on  Form  4  or 
Form  5. 

<"  These  are  the  transactions  exempted  from 
Section  16la)  reporting  by  Exchange  .^ct  Rule  16a- 
9  (17  CFR  240.16a-9l.  These  transactions,  along 
with  other  transactions  described  below  as 
exempted  by  rule  from  Section  16(al.  also  are 
exempted  from  Section  16(b)  short-swing  profit 
recovery  by  Exchange  Act  Rule  16a-I0  |1"  CFR 
240.16a-l6l. 

^" These  are  the  transactions  exempted  from 
Section  16(a)  reporting  bv  Exchange  Act  Rule  16a- 
11  |17CFR240.16a-ll|.' 


•  Acquisitions  or  dispositions 
pursuant  to  domestic  relations  orders :'^^ 

•  Transactions  as  executor  of  an 
estate  or  similar  fiduciary  during  the  12 
months  following  appointment:"^- 

•  Transactions  that  change  the  form 
of  beneficial  ownership  without 
changing  the  director's  or  executive 
officer's  pecuniarv'  interest  in  the  equity 
securities;"'* 

•  Routine  acquisitions  (e.g..  through 
payroll  deduction)  pursuant  to  broad- 
based,  tax-conditioned  employee  benefit 
plans  and  related  excess  benefit  plans:"''' 

•  Transfers  by  will  or  the  laws  of 
descent  and  distribution:''''' 

•  Acquisitions  or  dispositions 
pursuant  to  holding  company 
formations  and  similar  corporate 
reclassifications  and  consolidations;^^ 
and 

•  Deposits  or  withdrawals  of  equity 
securities  from  voting  trusts.''" 

Questions  regarding  proposed  exempt 
transactions: 

•  Should  transactions  in  any  of  the 
proposed  exempt  categories  be  subject 
to  Item  10  current  reporting? 

— Have  we  chosen  the  proper  criteria  for 
selecting  exempt  categories  of 
transactions? 

— For  example,  because  deposit  or 
withdrawal  of  securities  from  a  voting 
trust  may  affect  voting  control,  should 
the  company  make  current  disclosure 
of  these  transactions? 


'■'  These  are  the  transactions  exempted  from  ■ 
Section  16(a)  reporting  by  Exchange  .Act  Rule  16a- 

12  [l7CFR240.16a-12l. 

'■^  These  are  the  transactions  exempted  from 
Section  16(a)  reporting  bv  Exchange  Act  Rule  16a- 
2(dl|l7CFR240.16a-2(dll. 

= 'These  are  the  transactions  exempted  from 
Section  16(a)  reporting  by  Exchange  .Act  Rule  16a- 

13  |17C:FR  240,16d-13l.' 

'■'  These  are  the  transactions  exempted  from 
Section  16(b)  short-swing  profit  recovery  by 
Exchange  .Act  Rule  16b-3(rl  |17CFR  24b.!6b-3(c)j. 
Exchange  Act  Rule  16a-3(n(l)(iKB)  |]7(;fR 
240.16a-3(f)(ll(i)(B)l  exempts  these  transactions 
from  Section  16(al  reporting.  However.  Instruction 
3  to  proposed  Item  10  would  require  reporting  of 
volitional  inlra-plan  transfers  involving  an  issuer 
equity  securities  fund,  or  a  cash  distribution  funded 
by  a  volitional  disposition  of  an  issuer  equity 
security,  unless  the  transaction  is  made  in 
connet:tion  with  the  director's  or  executive  officer's 
death,  disability,  retirement  or  termination  of 
employment,  or  is  required  to  be  made  available  to 
plan  participants  pursuant  to  the  Internal  Revenue 
Code.  These  transactions,  which  are  "discretionary 
transactions,"  as  defined  in  Exchange  .Act  Rule 
16b-3(bl(l)  (17  CFR  240.16b-3(b)(l)|.  mav  reflect  a 
director's  or  executive  officer's  views  as  to  the 
company's  prospects 

'•■^  These  transactions  are  some  of  the  transactions 
exempted  from  Section  16(b)  short-swing  profit 
recovery  by  Exchange  Act  Rule  16b-5  |17  CFR 
240.16b-5i. 

■''' These  are  the  transactions  exempted  from 
Section  16(b)  short-swing  profit  recoverv  by 
Exchange  .Act  Rule  16b-7  |17  CFR  240.16b-7i 

'^"  These  are  the  transactions  exempted  from 
Section  16(b)  short-swing  profit  recoverv  by 
Exchange  Act  Rule  16b-8  117  CFR  240.l'6b^l. 


•  Are  there  any  other  categories  of 
transactions  that  should  be  excluded 
from  Item  10  current  reporting? 

— Does  a  director's  or  executive  officer's 
decision  to  dispose  of  equity 
securities  by  gift  reflect  a  view  as  to 
the  company's  prospects? 

— Should  gifts  be  exempted  where  the 
director  or  executive  officer  is  the 
donee  rather  than  the  donor? 

2.  Content  and  Format  of  Reports 

With  respect  to  an  acquisition  or 
disposition  of  company  equity 
securities,  the  company  would  be 
required  to  report: 

•  The  name  and  title  of  the  director 
or  executive  officer: 

•  The  date  of  the  transaction: 

•  The  title  and  number  of  securities 
acquired  or  disposed  of; 

•  The  per  share  acquisition  or 
disposition  price,  if  any; 

•  The  aggregate  value  of  the 
transaction: 

•  The  nature  of  the  transaction  (  e.g.. 
open  market  sale  or  purchase,  sale  to  or 
purchase  from  the  registrant,  gift);  and 

•  Any  other  material  information 
regarding  the  transaction. 

As  proposed,  the  information  would 
be  reported  in  any  narrative  or  tabular 
format  that  provides  a  clear,  accurate 
description  of  the  transaction.''"  Given 
the  rapid  due  date(s)  that  would  apply, 
we  do  not  propose  to  require  the 
company  to  reconcile  and  report  a 
director's  or  executive  officer's  holdings 
following  a  transaction.  On  a  voluntary' 
basis,  the  company  could  include 
additional  information  concerning  the 
transaction. 

Questions  regarding  content  and 
format: 

•  Should  a  specified  tabular  format  be 
required  to  facilitate  comparisons  and 
reference  by  investors' 

•  Is  it  necessar>'  to  include  holdings 
information  to  make  the  proposed 
reports  useful  to  investors? 

— If  so,  would  its  inclusion  substantially 
increase  the  cost  of  compliance' 

•  Would  any  particular  additional 
information  be  necessan,-  to  make  the 
proposed  reports  useful  to  investors? 
— For  example,  should  events  be  coded 

by  type  for  ease  of  identification? 

•  If  so,  should  the  same  codes  used  for 

purposes  of  Section  16(a)  reporting 
be  used  where  applicable' 
— If  the  transaction  is  pursuant  to  a  Rule 

10b5-l  arrangement,  should  this  be 

noted? 

•  If  so.  should  the  Rule  10b5-l 

arrangement  be  identified? 


•"  In  Section  V.  below,  we  have  provided  sample 
disclosure,  which  illustrates  a  tabular  format  for 
paragraph  (a)  transactions. 
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•  Would  identifying  transactions  in  tliis 

manner  enhance  the  proposed  Form 
8-K  disclosure  of  Rule  10b5-l 
plans? 

•  Would  this  identification  enable 

investors  to  better  analyze  the 
possible  "market  signal"  value  of 
the  reported  transactions? 
Questions  regarding  relationship  to 
Section  16(al  reports: 

•  Assuming  proposed  Item  10  is 
adopted,  v^ould  it  be  feasible  and 
desirable  to  permit  officers  and  directors 
to  satisfy  their  Section  16(a)  reporting 
obligations  by  attaching  a  Form  4  to  the 
company's  Item  10  Form  8-K  reporting 
the  same  transaction? 

—Should  we  adopt  a  pilot  program  in 
which  companies  could  voluntarily 
enroll  to  use  this  procedure? 

•  Conversely,  should  the  company  be 
able  to  satisfy  its  Item  10  Form  8-K 
reporting  obligation  by  adding  Form  8- 
K  header  information  to  an  officer's  or 
director's  Form  4? 

•  Should  Form  4  include  disclosure 
of  when  the  transaction  was  reported  on 
Form  8-K? 

•  Transactions  between  officers  or 
directors  and  the  company  that  are 
exempted  from  Section  16fb)  short- 
swing  profit  recovery  currently  may  be 
reported  within  45  days  after  the 
company's  fiscal  year  end  on  Form  S."^** 
Should  we  instead  require  officers  and 
directors  to  report  some  or  all  of  these 
transactions  earlier  on  Form  4?  Are 
there  any  other  transactions  currently 
reportable  on  Form  5  that  should 
instead  be  reported  on  Form  4? 

3.  Derivative  Securities 

For  purposes  of  Item  10.  "derivative 
securities"  would  be  defined  the  same 
as  in  Rule  16a-l(c).  but  without  regard 
to  the  exclusion  for  rights  with  an 
exercise  or  conversion  privilege  at  a 
price  that  is  not  fixed. •^^  Although 
Exchange  Act  Rule  16a-l  (c)(6) «' 
excludes  these  instruments  from  the 
application  of  Section  16  because  the 
opportunity  to  profit  from  them  is  not 
fixed,  as  described  above  the  purposes 


of  proposed  Item  10  disclosure  are 
different  and  do  not  involve  profit 
recapture.  As  proposed,  transactions  in 
instruments  such  as  preferred  stock 
convertible  into  common  stock  at  a 
floating  exercise  price  *^^  and 
performance-based  units''^  would  be 
reportable  under  Item  10.  Reportable 
derivative  securities  also  would  include 
security-based  swap  agreements'*''  and, 
when  authorized  for  trading,  security 
futures  products.'*^ 

In  addition  to  the  information 
described  above  for  other  equity 
securities  transactions,  reports  of 
acquisitions  or  dispositions  of 
derivative  securities  would  include: 

•  The  per  share  exercise  or 
conversion  price  (or  other  price,  such  as 
a  notional  price,  used  in  the  terms  of  the 
derivative  security); 

•  The  date(s)  on  which  each 
derivative  security  becomes  exercisable 
(or  subject  to  termination),  and  its  date 
of  expiration  (or  final  termination); 

•  The  title  and  number  of  underlying 
securities  (or  cash  equivalent)  that 
would  be  acquired  or  disposed  of  upon 
exercise,  conversion,  termination  or 

settlement: 

•  The  nature  of  the  transaction  (e.g., 
option  grant,  sale  or  purchase  of  call 
option,  sale  or  purchase  of  put  option, 
entering  into  a  swap  or  futures  contract), 
indicating  whether  the  transaction 
involves  a  collar  or  other  hedge,  and  if 
so  describing  all  material  terms  ;66  and 

•  Any  other  material  information 
regarding  the  transaction,  including 
contingencies  applicable  to  exercise. 


"Rules  16b-3(d)  and  16b-3(e)  exempt  grants. 
awards  and  other  acquisitions  from  the  issuer,  and 
dispositions  to  the  issuer,  respectively.  Rule  16a- 
3(f)(l)(i)  allows  these  and  most  other  transactions 
exempt  from  Section  16(bl  to  be  reported  on  Form 
5. 

™  Proposed  Instruction  1  to  Item  10 

6'  'Derivative  securities"  are  defined  in  Exchange 
Act  Rule  16a-l(c)  (17  CFR  240.16a-Uc)|  as  "any 
option,  warrant,  convertible  security,  stock 
appreciation  right,  or  similar  right  with  an  exercise 
or  conversion  privilege  at  a  price  related  to  an 
equity  security,  or  similar  securities  with  a  value 
derived  from  the  value  of  an  equity  security."  with 
certain  exceptions.  Subparagraph  (6)  of  this  rule 
excludes  from  that  definition  'rights  with  an 
exercise  or  conversion  privilege  at  a  price  that  is  not 
fixed." 


6' See  Morgan  Capital.  LLC.  v.  Medtox  Scientific. 
Inc..  2SS  F  3d  763  (8th  Cir.  2001).  cert,  denied.  122 
SCI.  1065,  151  L.Ed.  2d  969,  70  U.S.L.W.  3374 
(Feb,  19,  2002)  (No.  01-739). 

(•^  These  instruments  are  not  considered 
"derivative  securities  '  under  Exchange  Act  Rule 
16a-l(c)  because  their  exercisability  is  subject  to 
conditions  (other  than  the  passage  of  time  and 
continued  employment)  that  are  not  tied  to  the 
market  price  of  a  company  equity  security.  Staff 
interpretive  letter  to  Certilman  Balin  Adler  & 
Hyman  (Apr.  20,  1992) 

"This  term,  which  is  used  in  Sections  16(a)  and 
(b),  is  defined  in  Section  206B  of  the  Gramm-Leach- 
Bliley  Act. 

65  Section  16(f)  applies  the  provisions  of  Section 
16  to  ownership  of  and  transactions  in  these 
products.  Section  3(a)(56)  of  the  Exchange  Act  |15 
U.S.C.  78c(a)(56)l  defines  "security  futures 
product"  as  "a  security  future  or  any  put.  call, 
straddle,  option,  or  privilege  on  any  security 
future  ■  Section  3(a)(55)(A)  of  the  Exchange  Act  il5 
U.S.C  78c(a)(55)(A)|  defines  a  "security  future" 
generally  as  a  contract  of  sale  for  future  delivery  of 
a  single  security  or  of  a  narrow-based  security 
index. 

•*ein  Exchange  Act  Release  No.  34514  (Aug.  10, 
1994)  |59  FR  42449],  the  Commission  described  the 
derivative  securities  analysis  for  reporting  equity 
swaps  and  instruments  with  similar  characteristics 
under  Section  16(a).  In  Exchange  Act  Release  No. 
37260  (May  31.  1996)  (61  FR  30376],  the 
Commission  further  addressed  this  analysis  and 
adopted  Code  K  for  reporting  these  transactions. 


For  purposes  of  Item  10,  entering  into  a 
contract  that  involves  a  derivative 
security  would  be  reportable  as  an 
acquisition  or  disposition  of  a  derivative 
security,  in  the  same  manner  as  under 
Section  16(a).  As  proposed.  Item  10 
would  require  disclosure  of  option 
grants  pursuant  to  employee  benefit 
plans  sponsored  by  the  company,  the 
surrender  of  those  options,  and  the 
issuance  of  replacement  grants.  The 
disclosure  also  is  intended  to  capture 
option  repricings. 

Reports  of  exercises,  conversions, 
terminations  or  settlements  of  derivative 
securities  would  include: 

•  The  date  of  the  exercise, 
conversion,  termination  or  settlement; 

•  The  per  share  price  used  for 
exercise,  conversion,  termination  or 
settlement; 

•  The  title  and  number  of  underlying 
securities  (or  cash  equivalent)  acquired 
or  disposed  of; 

•  The  nature  ofthe  transaction  (e.g., 
exercise  of  option,  settlement  of  swap 
agreement),  indicating  whether  the 
transaction  involves  a  collar  or  other 
hedge,  and  if  so  describing  all  material 
terms;  and 

•  Any  other  material  information 
regarding  the  transaction. 

As  proposed.  Item  10  would  require 
disclosure  of  the  expiration  of  a 
derivative  security. 

Questions  regarding  derivative 
securities  reporting: 

•  Is  the  proposed  definition  of 
"derivative  security"  appropriate  for 
Item  10  piu-poses? 

— If  not,  what  different  definition 
should  be  used? 

•  Should  instruments  such  as 
preferred  stock  convertible  into 
common  stock  at  a  floating  exercise 
price  and  performance-based  units  be 
reportable  under  Item  10,  as  proposed? 

•  Should  any  other  transactions  that 
do  not  involve  derivative  securities 
reportable  under  Section  16(a).  such  as 
tax  withholding  rights  or  stock-for-stock 
exercise  withholding  rights,®''  also  be 
reportable  under  Item  10? 

•  Is  information  concerning  employee 
benefit  plan  option  grants  of  sufficient 
value  to  investors  to  warrant  Item  10 
disclosure? 

•  Would  the  proposed  categories  of 
information  about  derivative  securities 
transactions  satisfy  investors'  needs? 
—What,  if  any,  additional  information 

should  be  required? 
•  For  example,  should  Item  10  require 
reporting  of  other  material 


6? Exchange  Act  Rule  16a-l(c)(3)  117  CFR 
240.16a-l(c)(3)l  excludes  these  rights  from 
"derivative  securities." 
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modifications  to  derivative 
securities? 

— Alternatively,  are  any  of  the  proposed 
categories  not  necessary? 

•  For  example,  is  information 

concerning  expirations  of  derivative 
securities  of  sufficient  value  to 
investors  to  warrant  Item  10 
disclosure?  Does  the  answer  differ 
depending  upon  the  type  of 
derivative  security? 

C.  Application  To  Exchange  Act  Rule 
10b5-l  Arrangements 

Under  paragraph  (b)  of  Item  10.  a 
company  would  be  required  to  report 
that  a  director  or  executive  officer  has 
entered  into  a  contract,  instruction  or 
written  plan  for  the  purchase  or  sale  of 
company  equity  securities  intended  to 
satisf\-  the  affirmative  defense 
conditions  of  Exchange  Act  Rule  lObS- 
1(c).  This  disclosure,  like  paragraph  (a) 
disclosure,  would  apply  based  on  the 
director's  or  executive  officers" 
pecuniary  interest  in  the  securities 
subject  to  the  contract,  instruction  or 
written  plan.''" 

The  conditions  of  Rule  10b5-l(c)  do 
not  require  the  person  who  purchases  or 
sells  to  make  a  specific  filing  in  order 
to  establish  availability  of  the 
affirmative  defense.  Proposed  Item  10 
would  not  change  this;  the  availability 
of  the  Rule  10b5-l(c)  defense  would  not 
be  conditioned  on  a  company's 
reporting  the  contract,  instruction  or 
written  plan  on  a  Form  8-K.  The 
purpose  of  the  Form  8-K  would  be  to 
disclose  potential  transactions  under  the 
arrangement,  rather  than  to  establish  the 
defense. 

If  a  transaction  is  executed  at  the  time 
the  director  or  executive  officer 
provides  a  Rule  10b5-l(c)  instruction, 
such  as  a  broker-dealer's  immediate 
execution  of  a  limit  order,  the  company 
would  report  the  transaction  under 
paragraph  (a),  noting  the  director's  or 
executive  officer's  use  of  an  instruction 
intended  to  satisfy-  the  rule's  affirmative 
defense  conditions,  and  would  not  need 
to  report  the  instruction  separately 
under  paragraph  (b).  In  other 
circumstances,  the  company's  report 
under  paragraph  (b)  of  the  contract, 
instruction  or  written  plan  would  not 
relieve  the  company  from  subsequent 


'■"For  fXiiiiiplp.  a  Riilt"  lOb.'i-l  pl.in  for  llio  .sale 
of  securities  held  by  d  member  of  an  executive 
officer's  immediale  famiiv,  as  ciefmed  in  Exchange 
.Act  Rule  16a-l(e|  llTCFR  24n.l6a-l(e)|.  shariiiiJ 
the  same  household  aslhe  executive  officer  would 
be  reportable.  However.  Instruction  3  to  proposed 
Item  10  would  not  require  disclosure  of  a  director's 
or  executive  officer's  enrollment  in  a  broad-based 
employee  benefit  plan  for  the  acquisition  of 
r(!gistrant  equity  .securities  through  payroll 
deduction. 


obligations  to  report  transactions 
thereunder  pursuant  to  Item  10 
paragraph  (a).'''^ 

When  the  director  or  executive  officer 
enters  into  the  contract,  instruction  or 
written  plan,  the  company  would 
report: 

•  The  name  and  title  of  the  director 
or  executive  officer; 

•  The  date  on  which  the  director  or 
executive  officer  entered  into  the 
contract,  instruction  or  written  plan; 
and 

•  A  description  of  the  contract, 
instruction  or  written  plan,  including  its 
duration,  the  aggregate  number  of 
securities  to  be  purchased  or  sold,  and 
the  name  of  the  counterparty  or  agent. 

A  company  would  be  able  to  use  the 
form  to  disclose  voluntarily  additional 
information  about  the  Rule  10b5-l 
arrangement. 

When  the  director  or  executive  officer 
later  terminates  or  modifies  a  contract, 
instruction  or  written  plan,  the 
company  would  report: 

•  The  date  of  the  termination  or 
modification;  and 

•  A  description  of  the  modification, 
including  any  modification  fo  the 
duration,  the  aggregate  number  of 
securities  to  be  purchased  or  sold,  the 
interval  at  which  securities  are  to  be 
purchased  or  sold,  the  number  of 
securities  to  be  purchased  or  sold  in 
each  interval,  the  price  at  which 
securities  are  to  be  purchased  or  sold. 
and  the  identity  of  the  counterparty  or 
agent. 

A  director's  or  executive  officer's 
termination  or  modification  of  a  Rule 
10b5-l  arrangement  may  indicate  a 
change  regarding  the  company's 
prospects,  and  thus  may  be  valuable 
information  to  investors.  Although  we 
have  not  proposed  to  require  reports 
that  a  director  or  executive  officer  has 
entered  into  a  Rule  10b5-l  arrangement 
to  disclose  the  prices  and  intervals  at 
which  transactions  would  occur,  or  the 
number  of  securities  to  be  purchased  or 
sold  per  interval,  we  believe  that 
modifications  to  these  terms  should  be 
reportable.  We  would  require  such 
modifications  to  be  reported  in  general 
terms,  such  as  an  increase  in  the 
applicable  limit  order  price,  or  a 
decrease  in  the  number  of  shares  to  be 
sold  periodically  under  the 
arrangement,  without  requiring 
disclosure  of  the  specific  price,  number 
of  securities,  or  duration  of  interval. 

Questions  regarding  disclosure  of 
Rule  10b5-l  arrangements: 


'"'rhe  director's  or  executive  offic:er's  obligations 
to  report  these  subsequent  transactions  under 
.Section  ]6|al  and  to  file  a  Form  144.  where 
applicable,  would  not  be  affected. 


•  Is  disclosure  of  any  additional 

information  about  these  arrangements 
necessary  for  these  proposed  reports  to 
be  useful  to  investors? 

•  Would  disclosure  of  any  particular 
terms  invite  market  manipulation? 

•  Is  there  a  general  expectation  of 
privacy  with  respect  to  the  terms  of  Rule 
10b5-l  arrangements? 

— Is  there  a  specific  expectation  of 
privacy  with  respect  to  the  identity  of 
the  counterparty  or  agent? 

— Is  disclosure  of  that  identity  useful 
where  the  Rule  10b5-l  plan  involves 
the  use  of  more  than  one  counterparty 
or  agent? 

D  Application  to  Company  Loans 

Under  paragraph  (c)  of  Item  10.  a 
company  would  be  required  to  report 
any  loan  of  money  to.  or  lending 
arrangement  with,  a  director  or 
executive  officer  by  the  company  or  an 
affiliate  of  the  company  The  company 
also  would  need  to  report  if  it.  or  its 
affiliate,  entered  into  a  guarantee  or 
similar  arrangement  in  favor  of  a  third 
party  making  such  a  loan  to,  or  lending 
arrangement  with,  a  director  or 
executive  officer. 

These  financial  arrangements  involve 
the  use  of  company  assets  for 
arrangements  that  are  not  available  to 
shareholders  generally  Further, 
forgiveness  of  a  loan  (or  the  company's 
payment  on  its  guarantee)  effectively 
results  in  the  company's  payment  to  the 
director  or  executive  officer  of 
additional  compensation. 

When  the  company  makes  such  a 
loan,  or  enters  into  a  lending 
arrangement  or  a  guarantee  or  similar 
arrangement,  the  company  would  be 
required  to  report: 

•  The  name  and  title  of  the  director 
or  executive  officer; 

•  The  date  of  each  such  agreement  (or 
guarantee  or  similar  arrangement)  or 
loan  thereunder; 

•  The  dollar  amount  and  other 
material  terms  of  the  agreement  or  loan, 
and,  if  applicable,  guarantee  or  similar 
arrangement,  including  interest  rate, 
terms  of  repayment,  and  any  provisions 
with  respect  to  forgiveness; 

•  The  number  and  class  of  any 
securities  pledged  as  collateral:  and 

•  The  material  terms  of  any  pledge, 
including  whether  it  is  made  with  or 
without  recourse. 

When  forgiveness,  foreclosure  or  the 
company's  payment  on  its  guarantee 
occurs,  the  company  would  be  required 
to  report: 

•  The  name  and  title  of  the  director 
or  executive  officer:  and 

•  The  date  on  which  the  forgiveness, 
payment  or  foreclosure  occurred,  and 
the  dollar  amount  of  forgiveness  or 
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payment  and  the  number  and  class  of 
any  securities  foreclosed  upon. 

Questions  regarding  disclosure  of 
company  loans  and  guarantees: 

•  Sliould  this  disclosure  be  required 
only  if  the  company's  equity  seciu-ities 
are  pledged  or  pledged  without 
recourse? 

•  Should  loans  of  less  than  $100,000 
be  excluded  from  Item  10? 

•  Should  disclosure  also  apply  with 
respect  to  any  loan  to  members  of  the 
immediate  family  of  a  director  or 
executive  officer,  to  any  corporation  or 
organization  in  which  a  director  or 
executive  owner  beneficially  owns  ten 
percent  or  more  of  any  class  of  equity 
security,  or  to  any  trust  or  other  estate 
in  which  the  director  or  executive 
officer  has  a  substantial  beneficial 
interest  or  serves  as  trustee  or  in  a 
similar  capacity?  ^° 

•  Is  the  scope  of  Item  10  as  proposed, 
including  loans  (and  guarantees  or 
similar  arrangements)  by  the  company 
and  its  affiliates,  too  broad?  If  so,  in 
what  manner? 

•  If  Item  10  is  adopted  as  proposed, 
requiring  rapid  disclosure  of  these  loans 
and  guarantees,  should  the  Commission 
consider  rescinding  any  portion  of  other 
disclosure  requirements  regarding 
management  indebtedness? 

E.  Anticipated  Transition 

Assuming  proposed  Item  10  is 
adopted,  we  will  need  to  provide  for  a 
transition.  We  expect  that  the  proposal 
would  become  effective  60  days 
following  Federal  Register  publication 
of  the  final  rule,  and  that  transactions 
occurring  on  and  after  that  date  would 
be  reportable  under  paragraph  (a). 

However,  because  companies  may 
need  to  establish  procedures  to  capture 
and  report  information  about  derivative 
securities  transactions  on  an  accelerated 
basis,  we  would  expect  to  delay  for  an 
additional  60  days  compliance  with  the 
obligation  to  report  these  transactions 
within  two  business  days  if  the 
transaction's  aggregate  value  is  $100,000 
or  more.  For  the  first  60  days  after  the 


effective  date,  derivative  securities 
transactions  would  be  reportable  not 
later  than  the  close  of  business  on  the 
second  business  day  of  the  week 
following  the  week  in  which  the 
transaction  occurred,  without  regard  to 
aggregate  value. 

Rule  10b5-l  arrangements  and  loans 
entered  into  before  the  effective  date 
remaining  in  effect  on  the  effective  date 
would  be  of  equal  significance  to 
investors  as  those  entered  into  later. 
Accordingly,  we  would  expect  to 
require  companies  to  report  them  under 
paragraphs  (b)  and  (c).  respectively,  on 
{or  within  a  short  period  alter)  the 
effective  date. 

Questions  regarding  transition: 

•  Would  the  phased-in  transition 
schedule  described  above  for  derivative 
securities  transactions  be  appropriate 
for  these  transactions  or  any  other 
category  of  transaction? 

•  Were  pre-existing  Rule  10b5-l 
arrangements  entered  into  with  privacy 
expectations  that  would  warrant 
transition  treatment  different  from  that 
proposed  above? 

—If  so.  how  should  these  arrangements 
be  treated  for  transition  purposes? 

IV.  General  Request  for  Comment 

We  invite  any  interested  person 
wishing  to  submit  written  comments  on 
this  proposed  amendment  to  Form  8-K, 
the  related  amendments  to  Seciuities 
Act  Rule  144  and  Securities  Act  Forms 
S-2,  S-3  and  S-8,  and  any  other  matters 
that  might  have  an  impact  on  the 
proposed  amendments,  to  do  so.  We 
specifically  request  comments  from 
investors,  companies  that  would  be 
required  to  file  Item  10  information, 
directors  and  executive  officers,  broker- 
dealers,  portfolio  managers,  and  other 
fiduciaries. 

As  described  in  greater  detail  in 
Section  III  above,  we  request  comment 
regarding: 

•  What  persons'  Item  10  events 
should  be  reportable; 

•  What  companies  should  be  required 
to  report; 


Name  and  title  of  director/ 
executive  officer 


John  Jones/CEO  .... 
Jane  Smith/Director 


Date  of  trans- 
action 


•  Implementation  costs  to  companies; 

•  Appropriateness  of  reporting 
deadlines  and  dollar  thresholds; 

•  Proposed  Commission  finding 
regarding  company  liability  for 
violations; 

•  Filed  status  of  reports  and  effect  on 
Rule  144  and  short- form  Seciuities  Act 
registration; 

•  Reportable  and  exempt 
transactions; 

•  Content  and  format  of  reports; 

•  Proposed  Item  lO's  relationship  to 
Section  16(a)  reports; 

•  Accelerated  Section  16(a)  reporting 
of  officers'  and  directors'  transactions 
with  the  company; 

•  Derivative  securities  disclosure; 

•  Disclosiu-e  of  Rule  10b5-l 
arrangements;  and 

•  Disclosure  of  company  loans  and 
guarantees. 

In  addition,  we  request  your  comment 
on  the  following  subjects: 

Questions  regarding  benefit  and 
practicability: 

•  Will  the  proposal  provide 
meeuiingful,  timely  information  to 
investors? 

•  As  drafted,  is  the  proposed 
amendment  easy  to  understand  and 
practical  to  implement? 

Questions  regarding  website  access: 

•  Should  the  Commission  encourage 
companies  to  post  on  their  web  sites  the 
information  reportable  on  an  Item  10 
Form  8-K?  71 

— If  so,  in  what  manner? 

We  will  consider  all  comments 
responsive  to  this  inquiry  in  complying 
with  our  responsibilities  imder  Section 
23(a)  of  the  Exchange  Act.^^ 

V.  Sample  Item  10  Disclosure 

As  an  aid  to  explaining  this  proposal, 
we  have  prepared  the  following  sample 
disclosure: 

Item  10.  Transactions  by  Directors  and 
Executive  Officers 

(aj(l)  Acquisitions/Dispositions  of  Equity 
Securities 


Title  and  numl)er  of  securi- 
ties involved  in  transaction 


2/19/02 


2/20/02 


_L 


25,000  shares  common 
stock 

4,000  shares  Series  A  pre- 
ferred stock. 


Per  share  acqui- 
sition/disposition 
price 


$14.10 
30.00 


Aggregate  value 
of  transaction 


$352,500 
120,000 


Description  of  nature  of 
transaction 


Sold  shares  in  open  mar- 
ket transaction. 

Purchased  shares  in  open 
market  transaction. 


">Item  404(c)  of  Regulation  S-K,  which  requires 
disclosure  of  any  director's  or  executive  officer's 
indebtedness  to  the  company  or  its  subsidiaries  at 
any  time  since  the  beginning  of  the  company's  last 
fiscal  year  in  an  amount  in  excess  of  $60,000,  also 
requires  disclosure  of  these  loans. 


''  Today  we  also  issue  a  companion  release, 
Securities  Exchange  Act  Release  No.  45741  (Apr. 
12.  2002),  that  includes,  among  other  things,  a 
proposal  regarding  website  access  to  Forms  10-K, 
10-Q  and  8-K  filed  by  certain  companies.  This 
proposal  would  address  web  site  access  to  Item  10 


Forms  8-K  filed  by  some,  but  not  all,  companies 
subject  to  Item  10  disclosure. 
'2  15U.S.C.  78w(a). 
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Iajl2)  Acquisitions/Dispositions  of  Derivative  Securities 


Name  and  title 
of  director/ex- 
ecutive officer 


Date  of  trans- 
action 


Number  of  de- 
rivative securi- 
ties involved  in 
transaction 


Per  sfiare  ex- 
ercise/conver- 
sion pnce 


Price  (if  any) 

of  derivative 

security 


Exercisat)ility/expira- 

tion  dates  of  denva- 

tive  secunty 


Title  and  num-       Descnption  of 
ber  of  under-       nature  of  trans- 
lying  securities  action 


Norman 
Young/CAO. 


Tfieresa  Wfiite/ 
Vice  Presi- 
dent. 


2/19/02 


2/20/02 


V) 


2,500 


14.00 


14.25 


V) 


Exercisable  com- 
mencing 219/02 
expinng  219/03 


10.000  shares       Agreement  to 


{') 


of  common 
stock. 


2,500  shares  of 
common 
stock 


sell  secun- 
ties — hedg- 
ing trans- 
actions {^) 
Received  em- 
ployee stock 
option  grant 


^On  February  19,  2002,  Norman  Young,  the  Chief  Accounting  Officer  of  the  registrant,  entered  into  a  swap  agreement  with  XYZ  Brokerage 
Firm  ("XYZ")  pursuant  to  which,  on  February  19,  2003.  XYZ  will  be  required  to  pay  to  Mr  Young  an  amount  equal  to  the  current  market  value  of 
10.000  shares  of  registrant's  common  stock,  or  SI  40.000.  and  Mr.  Young  will  be  required  to  pay  XYZ  an  amount  equal  to  the  then-current  mar- 
ket value  of  10,000  shares  of  the  registrant's  common  stock.  In  addition,  Mr  Young  has  agreed  to  pay  XYZ.  as  a  fee  an  amount  equal  to  '  .>  of 
one  percent  of  the  current  market  value  of  the  10,000  shares  of  registrant's  common  stock  subject  to  the  agreement  and  that  to  the  extent  that 
the  registrant  declares  and  pays  any  dividend  on  its  common  stock  during  the  term  of  the  agreement,  any  such  amounts  will  be  patd  to  XYZ 
XYZ  has  agreed  to  pay  to  Mr.  Young  an  amount  equal  to  the  "prime "  interest  rate  on  $140,000  dunng  the  term  of  the  agreement. 

2  Employee  stock  option  is  exercisable  in  four  equal  annual  Installments,  beginning  on  the  first  anniversary  of  the  date  of  grant  The  option  will 
expire  on  February  19,  2012. 

I  all  3 1  Exercises/Conversions  of  Derivative  Securities 


Name  and  title  of  director/ 
executive  officer 


Date  of  trans- 
action 


Numtjer  of  deriv- 
ative securities 
involved  in  trans- 
action 


Per  share  exer- 
cise/conversion 
pnce 


Title  and  number  of  under- 
lying secunties 


Descnption  of  nature  of 
transaction 


John  Jones/CEO 


2/19/02 


5,000 


$4.50  I  5,000  shares  of  common 
■     stock 


Exercised  employee  stock 

option 


(bill I  Rule  10b5-l  Plans 

On  February  20.  2002.  Tom  )ohnson.  the 
Chief  Financial  Officer  of  the  registrant, 
entered  into  a  plan  w'ith  ABC  Brokerage 
Firm,  pursuant  to  which  ABC  will  undertake 
to  sell  25.000  shares  of  the  common  stock  of 
the  registrant  currently  owned  by  Johnson  at 
specified  intervals  through  the  end  of  2002. 

On  February  22,  2002.  Donald  Cummings, 
the  registrant's  Vice-President  for  sales, 
modified  a  previously  reported  sales  plan 
with  XYZ  Brokerage  Firm  to  decrease  the 
number  of  shares  of  registrant  common  stock 
subject  to  sale  on  a  monthly  basis  pursuant 
to  the  plan,  and  to  decrease  the  limit  order 
price  at  which  the  shares  may  be  sold  under 
the  plan.  These  modifications  will  reduce  to 
18,000  the  aggregate  number  of  shares  that 
may  be  sold  by  Mr.  Cummings  pursuant  to 
the  plan. 

On  February  22,  2002.  Patricia  Brown,  the 
registrant's  vice-president  for  administration, 
terminated  her  previously  reported  sales  plan 
with  LMN  Brokerage  Firm. 

(c)  Loans 

On  February  19,  2002,  the  registrant  agreed 
to  loan  Sandra  Green,  a  member  of  the 
registrant's  board  of  directors,  $50,000  for  the 
purpose  of  purchasing  10,000  shares  of  the 
registrant's  common  stock  through  the 
exercise  of  a  stock  option  previously  granted 
to  Ms.  Green  on  May  1,  1999.  The  loan, 
which  is  immediately  available,  will  bear 
interest  at  the  rate  of  four  percent  per  annum 
and  will  be  evidenced  by  a  written 
promissory  note  containing  the  following 
terms.  Interest  will  accrue  during  the  term  of 
the  loan,  which  is  five  years.  Principal  and 
accrued  interest  will  be  due  and  payable  at 
the  expiration  of  the  loan  term.  The  loan  will 


be  non-recourse.  Under  the  provisions  of  the 
note,  the  registrant's  board  of  directors  has 
the  discretion  to  forgive  any  repayment  of 
principal  and  interest  if  the  board  deems 
such  action  to  be  in  the  best  interests  of  the 
registrant.  The  10.000  shares  of  the 
registrant's  common  stock  to  be  acquired 
with  the  loan  proceeds  will  secure  repayment 
of  the  loan.  These  shares  will  be  held  in 
escrow  for  the  benefit  of  the  registrant 
pending  repayment  or  substitution  of 
additional  or  different  collateral  in  form  and 
amount  satisfactory  to  the  registrant. 

VI.  Paperwork  Reduction  Act 

The  proposed  amendment  to  Form  8- 
K  contains  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  '■' 
("PRA").  We  are  submitting  the 
proposed  amendment  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  the  PRA.''' 
The  title  for  the  collection  of 
information  is  "Form  8-K."  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  an 
information  collection  unless  it  displays 
a  currently  valid  0MB  control  number. 

Form  8-K  (OMB  Control  No.  3235- 
0060)  was  adopted  pursuant  to  Sections 
13(a),  15(d),  and  23  of  the  Exchange  Act 
and  prescribes  information,  such  as 
material  events  or  corporate  changes 
that  a  company  must  disclose.  Preparing 


"3  44U.S.C.  3501  etseq. 

"••44  U.S.C.  3507(d)  and  5  CFR  1320.11. 


and  filing  a  current  report  on  Form  8- 
K  is  a  collection  of  information. 

A  Summon-  of  Proposed  Amendment 

The  proposed  amendment  would  add 
a  new  item.  Item  10.  to  Form  8-K.  Item 
10  would  require  companies  with  a 
class  of  equity  securities  registered 
under  Section  12  of  the  Exchemge  Act  to 
disclose  certain  information  about 
directors'  and  executive  officers' 
transactions  in  company  equity 
securities  (including  derivative 
seciu-ities  transactions  and  transactions 
with  the  company),  directors'  and 
executive  officers'  arrangements  for  the 
purchase  or  sale  of  company  equity 
secunties  intended  to  satish-  the 
affirmative  defense  conditions  of 
Exchange  Act  Rule  10b5-l.  and  loans  of 
money  to  directors  and  executive 
officers  made  or  guaranteed  by  the 
company  or  its  affiliates. 

Generally,  current  reports  of 
transactions  and  loans  would  be  due 
within  two  business  days  if  the  event 
has  an  aggregate  value  of  $100,000  or 
more.  Reports  of  transactions  and  loans 
with  a  smaller  aggregate  value,  grants 
and  awards  pursuant  to  employee 
benefit  plans,  and  Rule  10b5-l 
arrangements  would  be  due  by  the  close 
of  business  on  the  second  business  day 
of  the  week  following  the  week  in 
which  the  event  occurred. 

We  are  proposing  this  amendment  to 
alert  investors  to  shifts  in  the  alignment 
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between  management's  and 
shareholders'  economic  interests.  The 
proposed  amendment,  particularly  with 
respect  to  derivative  securities  used  for 
hedging  purposes,  also  would  disclose 
transactions  by  directors  and  executive 
officers  that  in  effect  sever  the  link 
between  executive  compensation  and 
company  equity  securities  performance- 
Finally,  we  believe  that  the  proposed 
amendment  would  provide  investors 
with  timely  disclosure  of  potentially 
useful  information  as  to  management's 
views  of  the  performance  and  prospects 
of  the  company,  thereby  enabling 
investors  to  make  better  informed 
investment  decisions.  The  collection  of 
information  will  be  mandatory  for  all 
companies  with  a  class  of  equity 
securities  registered  under  Section  12  of 
the  Exchange  Act.  There  will  be  no 
mandatory  retention  period  for  the 
information  collected.  The  collection  of 
information  will  not  be  kept 
confidential. 

B.  Reporting  and  Cost  Burden  Estimates 

The  reporting  and  cost  burden 
estimates  for  the  proposed  collection  of 
information  are  based  on  the  following 
assumptions.  The  likely  respondents 
that  will  be  subject  to  the  proposed 
collection  of  information  include 
entities  with  a  class  of  equity  securities 
registered  under  Section  12  of  the 
Exchange  Act.  We  estimate  that  there 
are  approximately  10,100  entities  that  fit 
this  description.'^  We  estimate  that,  as 
a  result  of  the  proposed  amendment, 
each  respondent  will  make 
approximately  21  disclosures  per  year.^*^ 


Based  on  a  burden  hour  estimate  of 
three  hours. ^^  we  estimate  that  each 
respondent  will  incur  63  burden 
hours  ^^  to  prepare  and  file  the  required 
disclosures  and  that,  in  the  aggregate,  all 
respondents  will  incur  636.300  burden 
hours  ''^  to  prepare  and  file  the  required 
disclosures. 

We  anticipate  that  respondents  will 
retain  outside  counsel  to  assist  in  the 
preparation  and  filing  of  the  required 
disclosures.""  Of  the  total  burden 
resulting  from  the  proposed 
amendments,  seventy-five  percent  is 
reflected  as  burden  hours  and  the 
remainder  is  reflected  in  the  total  cost 
of  complying  with  the  information 
collection  requirements.  We  estimate 
that  the  total  dollar  cost  of  complying 
with  Item  10  Form  8-K.  including 
outside  counsel  costs,  will  be 
$70,756,500,  an  increase  of  $47,722,500 
from  the  current  annual  burden  of 
$23,034,000  for  Form  8-K. 

C.  Request  for  Comment 

We  request  comment  in  order  to  (a) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility,  (b)  evaluate  the 


'5 This  estimate  is  based  on  the  total  number  of 
companies  that  filed  proxy  (9.892)  or  information 
(253)  statements  during  the  2000  fiscal  year,  which 
are  required  of  all  issuers  registered  under  Section 
12  of  the  Exchange  .Act. 

'"This  estimate  is  based  on  (a)  a  review  of  the 
number  of  reports  filed  by  officers  and  directors 
under  Section  16(a)  of  the  Exchange  Act  during  the 
period  Februai^ — December  2000  (projected  over  a 
12-month  period),  (b)  consultations  with  several 
law  firms  who  advise  registrants  on  compliance 
with  Exchange  Act  Rule  10b5-l.  and  (c)  a  review 
of  related-party  transactions  disclosed  in  proxy  and 
information  statements  filed  during  the  2001  fiscal 
year.  This  review  leads  to  the  following  estimates. 
First,  approximately  200.000  transactions  in 
company  equity  securities  by  executive  officers  and 
directors  would  be  subject  to  disclosure  under  Item 
10  of  Form  8-K.  (This  estimate  is  based  upon 
assumptions  that  (i)  the  69,900  tran.sactions  in 
excess  of  $100,000  would  each  require  a  separate 
Form  8-lC.  (ii)  the  62.550  transactions  with  h  value 
less  than  $10,000  would  be  reported  on  a  deferred 
basis,  with  20%  of  these  transactions  included  on 
Forms  ft-K  filed  to  disclose  other  transactions  and 
the  remaining  80%  reported  in  groups  of  three,  and 
(iii)  the  remaining  186,000  transactions  would 
generate  113,250  Forms  8-K  after  takmg  into 
account  that  generally  option  grants  are  made  on 
the  same  date,  option  exercise  and  sale  activity 
tends  to  occur  during  corporate  trading  periods,  and 
option  exercises  and  sales  by  individual  officers 
and  directors  tend  to  occur  on  successive  days  (all 


of  which  would  be  multiple  transactions  to  be 
disclosed  on  a  single  Form  8-K).)  Second, 
approximately  7.600  transactions  by  executive 
officers  and  directors  involving  Exchange  Act  Rule 
101)5-1  arrangements  would  be  subject  to  disclosure 
under  Item  10  of  Form  B-K.  (This  estimate  is  based 
upon  a  sampling  of  press  releases  for  23  registrants, 
of  whom  approximately  50%  disclosed  Exchange 
Act  Rule  10b5-l  arrangements  covering  39  officers 
and  directors.  These  figures  were  then  projected  on 
the  total  number  of  companies  with  a  class  of 
securities  registered  under  Section  12  of  the 
Exchange  Act— 10.100— to  produce  5,050 
companies  with  an  average  of  three  disclosures 
each  year.  The  resulting  total  was  reduced  by  50% 
to  reflect  that  manv  of  these  disclosures  would  be 
reported  on  the  same  Form  8-K.)  Finally, 
approximately  7.900  company  loans  to  executive 
officers  and  directors  would  be  subject  to  disclosure 
under  Item  10  of  Form  8-K.  (This  estimate  is  based 
upon  a  sampling  of  50  proxy  statements,  of  which 
26%  reflected  corporate  loans  covering  39  separate 
transactions  with  executive  officers  and  directors. 
These  figures  were  then  projected  on  the  total 
number  of  companies  with  a  class  of  securities 
registered  under  Section  12  of  the  Exchange  Act 
— 10,100 — to  produce  2,626  companies  with  an 
average  of  three  loans  each.)  Distributed  across  the 
number  of  companies  with  a  class  of  equity 
securities  registered  under  Section  12  of  the 
Exchange  Act.  this  results  in  an  average  of  21 
disclosures  per  company  (215.500/10.100). 

""This  estimate  is  based  on  consultations  with 
several  law  firms  and  other  persons  who  regularly 
complete  Forms  8-K  and/or  Forms  4  and  5. 

'8(21  disclosures  x  three  hours). 

"•(lO.lOO  companies  x  63  hours). 

o"  We  have  used  an  estimated  hourly  rate  of 
S300.00  to  determine  the  estimated  cost  to 
respondents  of  the  disclosure  prepared  by  outside 
counsel.  We  arrived  at  this  hourly  rate  estimate 
after  consulting  with  several  private  law  firms. 
(10.100  X  63  hours  X  25%  x  $300.00  =  $47,722,500). 


accuracy  of  o\ir  estimate  of  the  burden 
of  the  proposed  collection  of 
information,  (c)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected,  and  (d)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  respond,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology-^' 
Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  the 
accuracy  of  these  burden  estimates  and 
any  suggestions  for  reducing  the 
burdens.  Commenters  may  wish  to 
consider  whether  the  proposed 
collection  of  information  with  respect  to 
directors'  and  executive  officers' 
transactions  could  reduce  collection  of 
information  burdens  with  respect  to 
reporting  those  transactions  under 
Section  16(a)  of  the  Exchange  Act. 
Persons  who  desire  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  their 
comments  to  the  0MB.  Attention:  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503,  and  send  a  copy  of  the  comments 
to  Jonathan  G.  Katz.  Secretary, 
Seciu-ities  and  Exchange  Commission. 
450  Fifth  Street  NW.  Washington.  DC 
20549-0609.  with  reference  to  File  No. 
87-09-02.  Requests  for  materials 
submitted  to  the  OMB  by  us  with  regard 
to  this  collection  of  information  should 
be  in  writing,  refer  to  File  No.  S7-09- 
02  and  be  submitted  to  the  Securities 
and  Exchange  Commission.  Records 
Management.  Office  of  Filings  and 
Information  Services,  450  Fifth  Street 
NW.  Washington.  DC  20549.  Because 
the  OMB  is  required  to  make  a  decision    - 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

Vn.  Costs  and  Benefits 

A.  Background 

The  current  system  of  federal 
securities  regulation  is  based  on  full 
disclosure;  an  approach  that  provides  a 
cost-effective  means  for  markets  to 
allocate  capital.  In  order  to  function 
effectively,  however,  there  must  be  full, 
clear  and  timely  disclosure  to  support 
the  market's  allocation  decisions. 
Investors  should  have  access  to 
important  corporate  information  when  it 
would  be  of  greatest  benefit  to  them. 


«'  Comments  are  requested  pursuant  to  44  U.S.C. 
3506(c)(2)(B). 
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Under  current  regulations, 
information  about  the  relationship 
between  executive  compensation  and 
company  securities  performance,  the 
extent  to  which  management's 
economic  interests  are  aligned  with 
those  of  shareholders  through 
ownership  of  company  equity  securities, 
and  management's  transactions  with 
and  relationships  to  the  company 
beyond  the  scope  of  employment  that 
could  affect  management's  performance 
of  its  fiduciary  duties  must  be  updated 
annually  in  the  company's  annual 
report  on  Form  10-K  or  Form  10-KSB. 
In  addition,  information  about  directors' 
and  officers'  transactions  in  company 
equity  securities  is  reportable  by  the 
directors  and  officers  under  Section 
16(a)  of  the  Exchange  Act  within  10 
days  after  the  close  of  the  month  in 
which  the  reportable  transaction  occurs 
or,  in  some  instances,  within  45  days 
after  a  company's  fiscal  year  end. 

Technological  developments  that 
have  significantly  reduced  timeframes 
for  the  capture  and  analysis  of 
information  necessitate  a  new 
consideration  of  the  timing  of  mandated 
disclosure  to  the  markets.  The  proposed 
amendment  would  add  a  new  item,  Item 
10,  to  Form  8-K.  Item  10  would  require 
companies  with  a  class  of  equity 
securities  registered  under  Section  12  of 
the  Exchange  Act  to  disclose  certain 
information  about  directors'  and 
executive  officer's  transactions  in 
company  equity  securities  (including 
derivative  securities  transactions  and 
transactions  with  the  company), 
directors'  and  executive  officers' 
arrangements  for  the  purchase  or  sale  of 
company  equity  securities  intended  to 
satisfy  the  affirmative  defense 
conditions  of  Exchange  Act  Rule  lObS- 
1,  and  loans  of  money  to  directors  and 
executive  officers  made  or  guaranteed 
by  a  company  or  its  affiliate. 

Generally,  current  reports  of 
transactions  and  loans  would  be  due 
within  two  business  days  if  the  event 
has  an  aggregate  value  of  $100,000  or 
more.  Reports  of  transactions  and  loans 
with  a  smaller  aggregate  value,  grants 
and  awards  pursusmt  to  employee 
benefit  plans,  and  Rule  10b5-l 
arrangements  would  be  due  by  the  close 
of  business  on  the  second  business  day 
of  the  week  following  the  week  in 
which  the  event  occurred. 

B.  Benefits 

Requiring  companies  to  file  current 
reports  disclosing  information  about 
directors'  and  executive  officers' 
transactions.  Rule  10b5-l  arrangements, 
and  loans  (or  loan  guarantees)  by  the 
company  or  its  affiliates  should  enable 
investors  to  make  investment  and  voting 


decisions  on  a  more  timely  and  better- 
informed  basis,  protect  investors,  and 
promote  fair  dealing  in  company  equity 
seciu-ities.  Current  information 
regarding  changes  in  directors'  and 
executive  officers'  holdings  of  company 
equity  securities  would  reveal  shifts  in 
the  alignment  between  management's 
and  shareholders'  economic  interests. 
Such  current  information,  particularly 
with  respect  to  derivative  securities 
used  for  hedging  purposes,  would 
disclose  transactions  by  directors  and 
executive  officers  that  in  effect  sever  the 
link  between  executive  compensation 
and  company  equity  securities 
performance. 

Making  available  current  information 
regarding  directors'  and  executive 
officers'  transactions  in  company  equity 
securities  also  would  provide  public 
investors  timely  disclosure  of 
potentially  useful  information  as  to 
management's  views  of  the  performance 
and  prospects  of  the  company  Many 
public  investors  believe  that  such 
current  disclosure  is  necessarv'  for  them 
to  make  informed  investment 
decisions.  "^ 

Similarly,  current  disclosure  that  a 
director  or  executive  officer  has  entered 
into,  modified  or  terminated  a  Rule 
10b5-l  contract,  instruction  or  written 
plan  for  the  purchase  or  sale  of 
company  equity  securities  would 
provide  public  investors  with  more 
complete  disclosure  of  useful 
information  as  to  the  performance  and 
prospects  of  the  company.  Finally, 
current  disclosure  of  loans  (and  loan 
guarantees)  by  the  company  or  its 
affiliates  to  directors  and  executive 
officers  would  inform  investors  of 
financial  arrangements  not  generally 
available  to  shareholders  that  may  result 
in  the  receipt  of  de  facto  additional 
compensation  by  the  director  or 
executive  officer. 

Currently,  it  is  difficult  for  investors 
to  ascertain  whether  a  director  or 
executive  officer  has  engaged  in  a 
transaction  involving  company  equity 
securities  until  10  days  after  the  end  of 
the  month  in  which  the  transaction 
occurred  or,  in  some  instances,  until  45 
days  after  the  end  of  the  fiscal  year  in 
which  the  transaction  occurred.  Further, 
currently  there  are  no  disclosure 
requirements  with  respect  to  Rule  lObS- 
1  arrangements  and  loan  guarantees, 
and  only  hmited  disclosure  concerning 
company  loans  to  directors  and 
executive  officers.  Current  disclosure  of 
information  about  these  events  would 
enhance  investor  confidence  in  the 
markets.  Thus,  we  believe  that  the 
proposed  amendment  will  increase 


*^See  n.  27.  above. 


market  transparency,  encouraging 
continued  widespread  investor 
participation  in  our  markets,  which  will 
enhance  market  efficiency  and  liquidity. 
These  benefits  are  difficult  to  quantify, 
but  are  viewed  by  many  investors  and 
investor  groups  as  significant. 

C.  Costs 

The  proposed  amendment  would 
impose  additional  costs  on  companies 
with  a  class  of  equity  securities 
registered  under  Section  12  of  the 
Exchange  Act.  Those  companies  would 
be  required  to  file  additional  current 
reports  on  Form  8-K  to  disclose 
information  each  time  a  director  or 
executive  officer  engaged  in  a 
transaction  in  company  equity  securities 
or  similar  disclosable  events.  A 
company  would  be  required  to  compile 
the  relevant  information  and  prepare 
and  file  the  required  Form  8-K. 

The  proposed  amendment  also  may 
lead  to  increased  costs  for  companies 
resulting  from  new  or  enhanced  systems 
and  procedures  for  disclosure  practices. 
Companies  that  do  not  currently  assist 
their  officers  and  directors  to  comply 
with  Section  16(a)  of  the  Exchange  Act 
may  need  to  develop  practices  and 
procedures  for  compiling  information 
about  corporate  securities  transactions 
by  their  directors  and  executive  officers. 
While  we  believe  that  many  companies 
already  have  internal  procedures  for 
identifying  and  reporting  these 
transactions,  some  companies  would 
need  to  institute  appropriate 
procedures.  These  costs  are  difficult  to 
quantify.  We  do  not  have  data  to 
quantify'  the  cost  of  implementing,  or 
enhancing  and  strengthening  existing, 
internal  monitoring  procedures,  and  we 
seek  your  comments  and  supporting 
data  on  these  costs. 

The  required  disclosure  will  provide 
investors  both  with  new  information 
and  with  an  alternative,  accelerated,  and 
more  readily  accessible  source  for 
currently  available  information.  Because 
the  size  and  scope  of  compliance  is 
likely  to  var\'  among  companies,  it  is 
difficult  to  provide  an  accurate  cost 
estimate  with  which  all  parties  will 
agree.  We  believe  that  a  company's 
internal  professional  staff  will  expend 
approximately  75%  of  the  burden  hours 
associated  with  compliance  and  that  the 
remaining  25%  will  be  expended  by 
outside  counsel.  Assuming  a  cost  of 
S85.00  per  hour  for  in-house 
professional  staff  and  S300.00  per  hour 
for  outside  counsel,  we  believe  that  the 
total  cost  will  be  approximately  $416.00 
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per  filing.»3  For  purposes  of  the  PRA  we 
estimated  that  there  will  be 
approximately  215,255  Item  10  Form  8- 
K  reports  filed  each  year.**^  Thus,  based 
on  these  assumptions,  the  aggregate  cost 
of  the  proposed  amendments  will  be 
approximately  589.546,000  each  year. 

D.  Request  for  Comments 

Throughout  this  release  we  have 
solicited  comment  on  variations  to  this 
proposal  that  would  alter  the  scope  of 
the  proposal,  including  the  affected 
parties  and  the  burdens  placed  on  them. 
We  request  comment  on  all  aspects  of 
this  cost-benefit  analysis,  including 
identification  of  any  additional  costs  or 
benefits  of,  or  suggested  alternatives  to. 
the  proposed  amendment.  Commenters 
are  requested  to  provide  empirical  data 
and  other  factual  support  for  their  views 
to  the  extent  possible. 

Vm.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulator;-  Flexibility 
Analysis,  or  IRFA,  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.^'^  This  IRFA  involves  a 
proposed  amendment  to  Form  8-K  that 
would  expand  the  disclosure 
requirements  with  respect  to  directors' 
and  executive  officers'  transactions  in 
company  equity  securities  and  certain 
similar  events.  Specifically,  the 
proposed  amendment  would  add  a  new 
item,  hem  10,  to  Form  8-K.  Item  10 
would  require  companies  with  a  class  of 
equity  securities  registered  under 
Section  12  of  the  Exchange  Act  to 
disclose  information  about  directors' 
and  executive  officers'  transactions  in 
company  equity  securities  (including 
derivative  securities  transactions  and 
transactions  with  the  company), 
directors'  and  executive  officers' 
arrangements  for  the  purchase  or  sale  of 
company  equity  securities  intended  to 
satisfy  the  affirmative  defense 
conditions  of  Exchange  Act  Rule  lObS- 
1 ,  and  loans  of  money  to  directors  and 
executive  officers  made  or  guaranteed 
by  a  company  or  its  affiliates. 

A.  Reasons  for.  and  Objectives  of, 
Proposed  Amendment 

The  proposed  amendment  addresses 
investor  concerns  about  a  lack  of  timely 
access  to  information  about  directors' 
and  executive  officers'  transactions 
involving  company  equity  securities, 
and  other  events  relating  to  the  market 
for  company  equity  securities,  the 
relationship  between  executive 


compensation  and  company  securities 
performance  and  the  relationship 
between  management  and  the  company. 
These  concerns  may  be  especially  acute 
for  investors  in  small  entities,  where 
this  information  may  be  difficult  to 
obtain.  Advances  in  technology  and  the 
increased  dependence  on  the  ready 
availability  of  current  corporate 
information  have  reshaped  the  way  our 
markets  operate.  The  proposed 
amendment  enhances  rapid  access  to 
this  information,  thereby  protecting 
investors  by  enabling  them  to  make 
informed  investment  decisions  and 
promoting  fair  dealing  in  a  company's 
equity  securities.  By  addressing  these 
issues,  the  proposed  amendment  would 
enhance  investor  confidence  in  the 
fairness  and  integrity  of  the  securities 
markets. 

B.  Legal  Basis 

We  are  proposing  the  amendment  to 
Form  8-K  under  the  authority  set  forth 
in  Sections  12,  13(a),  15(d),  and  23(a)  of 
the  Exchange  Act.  Related  amendment 
to  Securities  Act  Rule  144  and 
Securities  Act  Forms  S-2,  S-3,  and  S- 
8  are  proposed  under  the  authority  set 
forth  in  Sections  3(b)  and  19(a)  of  the 
Securities  Act. 

C.  Small  Entities  Subject  to  the 
Proposed  Amendment 

The  proposed  amendments  would 
affect  companies  that  have  a  class  of 
equity  securities  registered  under 
Section  12  of  the  Exchange  Act  that  are 
small  businesses.  Exchange  Act  Rule  0- 
10(a)  "•'  defines  the  term  "small 
business  "  to  be  an  issuer  that,  on  the 
last  day  of  its  most  recent  fiscal  year, 
has  total  assets  of  $5  million  or  less.^^ 
We  estimate  that  there  are 
approximately  2,500  companies  subject 
to  the  reporting  requirements  of  Section 
13  of  the  Exchange  Act  that  have  assets 
of  $5  million  or  less.«8  We  further 
estimate  that  approximately  1,800  of 
these  companies  have  a  class  of  equity 
security  registered  under  Section  12  of 
the  Exchange  Act.'*'' 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  amendment  would 
impose  new  reporting  requirements  by 
requiring  the  filing  of  an  Item  10  Form 


"3  (Three  hours  per  response  x  75%  x  $85.00  = 
SI 91. 25)  +  (three  hours  per  response  x  25%  x 
$300.00  =  $225.00). 

"  See  n.  76  above  and  the  accompanying  text 

«»5U.S.C.  603. 


»<'17CFR240.0-10(a). 

"'  A  similar  definition  is  provided  under 
Securities  Act  Rule  157  11.7  CFR  230.157|. 

"  This  estimate  is  based  on  filings  with  the 
Commission 

"■"This  estimate  is  based  on  a  comparison  of  the 
number  of  issuers  that  filed  annual  reports  on  Form 
10-K  (10.381)  and  10-KSB  (3.641)  during  the  2001 
fiscal  year  and  the  number  of  issuers  that  filed 
proxy  (9.892)  or  information  (253)  statements 
during  the  2001  fiscal  year. 


8-K  by  all  companies  with  a  class  of 
equity  securities  registered  under 
Section  12  of  the  Exchange  Act, 
including  "small  businesses,"  when  any 
of  their  directors  or  executive  officers 
engage  in  a  transaction  involving 
company  equity  securities  or  similar 
disclosable  events.  Generally,  an  Item 
10  Form  8-K  would  be  due  within  two 
business  days  following  a  reportable 
transaction  or  loan  with  an  aggregate 
value  of  $100,000  or  more  with  respect 
to  an  individual  director  or  executive 
officer.  Transactions  and  loans  with  a 
lower  dollar  value,  grants  and  awards 
pursuant  to  employee  benefit  plans,  and 
Rule  10b5-l  arrangements  would  be 
reportable  not  later  than  the  close  of 
business  on  the  second  business  day  of 
the  week  following  the  event. 
Consequently,  the  proposed  amendment 
would  increase  the  costs  associated  with 
compliance  with  companies'  Exchange 
Act  reporting  obligations. 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

We  believe  that  there  are  no  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposed  amendment,  except  as 
follows.  A  significant  portion  of  the 
information  that  would  be  reported  by 
a  company,  specifically  directors'  and 
executive  officers  transactions  in 
company  equity  securities,  is  reportable 
by  directors  and  officers  under  Section 
16(a)  of  the  Exchange  Act.  However, 
these  reports  are  filed  too  slowly  for  the 
public  to  obtain  the  maximum  benefit 
from  the  information  disclosed,  and  are 
not  always  readily  accessible  because 
they  need  not  be  filed  electronically.^" 
Fiulher,  Section  16(a)  filings  do  not 
report  two  categories  of  information — 
directors'  and  executive  officers'  Rule 
10b5-l  arrangements  and  their  receipt 
of  loans  (or  loan  guarantees)  from  the 
company  or  its  affiliates — that  we 
believe  are  of  equal  market  value  and 
also  should  be  reported  on  a  current 
basis.  Currently,  information  about 
management  indebtedness  to  the 
company  is  disclosable  by  the  company 
annually.  However,  this  information 
also  is  filed  too  slowly  for  the  public  to 
obtain  the  maximum  benefit  from  the 
information  disclosed,  and  does  not 
address  company  (or  company  affiliate) 
guarantees  of  third-party  loans. 

We  have  requested  comment  whether 
it  would  be  feasible  or  desirable  to 
permit  officers  and  directors  to  satisfy 
their  Section  16(a)  reporting  obligations 
by  attaching  a  Form  4  to  the  company's 
Item  10  Form  8-K  reporting  the  same 


so  With  respect  to  transactions  that  involve  sales, 
notices  of  proposed  sales  also  may  be  required  on 
Form  144  (17  CFR  239.144). 
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transaction,  and  whether  we  should 
adopt  a  pilot  program  in  which 
companies  could  voluntarily  enroll  to 
use  this  procedure.  We  have  requested 
comment  whether  a  company  should  be 
able  to  satisfy  its  Item  10  Form  8-K 
reporting  obligation  by  adding  Form  8- 
K  header  information  to  an  officer's  or 
director's  Form  4.  We  also  have 
requested  comment  whether  any 
portions  of  current  management 
indebtedness  disclosure  should  be 
rescinded. 

F.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  alternatives  that  would 
accomplish  the  stated  objective,  while 
minimizing  adverse  impact  on  small 
entities.  In  that  regard,  we  are 
considering  the  following  alternatives: 
(a)  Differing  compliance  or  reporting 
requirements  that  take  into  account  the 
resources  of  small  entities,  (b)  the 
clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities,  (c)  the  use  of 
performance  rather  than  design 
standards,  and  (d)  an  exemption  from 
the  coverage  of  the  proposed 
amendment  for  small  entities. 

The  proposed  amendment  is  intended 
to  elicit  information  that  would  be 
useful  to  investors  in  evaluating  the 
relationship  between  executive 
compensation  and  company  securities 
performance,  the  extent  to  which 
management's  economic  interests  are 
aligned  with  those  of  shareholders 
through  ownership  of  company  equity 
securities,  and  management's 
transactions  with  and  relationships  to 
the  company  beyond  the  scope  of 
employment  that  could  affect 
management's  performance  of  its 
fiduciary'  duties. 

We  have  solicited  comment  as  to 
whether  small  business  issuers  should 
be  excluded  from  the  proposed 
amendment.  It  is  possible,  however,  that 
different  compliance  or  reporting 
requirements  for  small  entities  may  not 
be  appropriate  because  this  disclosure  is 
important  to  investors  in  small,  as  well 
as  large,  entities.  Also,  it  may  not  be 
feasible  to  further  clarif\',  consolidate  or 
simplify  the  proposed  amendment  for 
small  entities  because,  as  contemplated, 
the  proposed  amendment  requires  only 
minimal  information  about  directors' 
and  executive  officers'  transactions  in 
company  equity  securities.  Finally,  for 
the  reasons  just  discussed,  it  may  be 
inconsistent  with  the  purposes  of  the 
Exchange  Act  to  use  performance 
standards  to  specify  different 
requirements  for  small  entities  or  to 


exempt  small  entities  from  the  coverage 
of  the  proposed  amendment. 

G.  Request  for  Comments 

We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
the  IRFA.  In  particular,  we  request 
comment  on  the  number  of  small 
businesses  that  would  be  affected  by  the 
proposed  amendment,  the  nature  of  the 
impact,  how  to  quantif\'  the  number  of 
small  businesses  that  would  be  affected, 
and  how  to  quantify  the  impact  of  the 
proposed  amendment.  Commenters  are 
requested  to  describe  the  nature  of  any 
effect  and  provide  empirical  data  and 
other  factual  support  for  their  views  to 
the  extent  possible.  These  comments 
will  be  considered  in  the  preparation  of 
the  Final  Regulatory  Flexibility 
Analysis,  if  the  proposed  amendment  is 
adopted,  and  will  be  placed  in  the  same 
public  file  as  comments  on  the  proposed 
amendment. 

n.  Consideration  of  Impact  on  the 
Economy ' 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA."*'  we  must  advise 
the  Office  of  Management  and  Budget  as 
to  whether  the  proposed  amendment 
constitutes  a  "major"  rule.  Under 
SBREFA,  a  rule  is  considered  "major" 
where,  if  adopted,  it  results  or  is  likely 
to  result  in 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease): 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries: 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

Wnere  a  rule  is  "major.  "  its 
effectiveness  will  generally  be  delayed 
for  60  days  pending  Congressional 
review.  We  request  comment  on  the 
potential  impact  of  the  proposed 
amendment  on  the  economy  on  an 
annual  basis.  Commenters  are  requested 
to  provide  empirical  data  and  other 
factual  support  for  their  views  to  the 
extent  possible. 

X.  Consideration  of  Burden  on 
Competition 

Section  23(a)(2)  of  the  Exchange 
Act^'  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 


"'Pub.  L.  No  104-121.  Tille  11.  110  Stat.  857 
(199fi)  (codified  in  various  sections  of  5  U.S.C.  15 
U.S.C.  and  as  a  note  to  5  U.S.C.  601). 

82  15  U.S.C.  78w(a). 


appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Tne  proposed  amendment  is  intended 
to  improve  the  quality  and  timeliness  of 
information  available  to  investors  about 
directors'  and  executive  officers' 
transactions  in  company  equity 
securities  and  certain  related 
transactions.  We  do  not  believe  that  the 
proposed  amendment  would  impose 
any  burden  on  competition,  except  as 
follows.  Companies  will  incur  costs  in 
complying  with  the  proposed 
amendment.  These  costs  will  include  ' 
preparation  and  filing  expenses.  These 
costs  also  may  include  expenses 
associated  with  establishing  practices 
and  procedures  to  ensure  compliance. 
The  proposed  amendment  may  impose 
a  significantly  disproportionate  cost  on 
smaller  businesses,  thereby  placing 
them  at  a  competitive  disadvantage.  We 
request  comment  on  whether  the 
proposed  amendment,  if  adopted, 
would  impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

XI.  Promotion  of  Efficiency. 
Competition  and  Capital  Formation 

Section  3(f)  of  the  E.xchange  Act"^ 
requires  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessar\'  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition  and  capital  formation.  The 
proposed  amendment  is  intended  to 
improve  the  quality  and  timeliness  of 
information  available  to  investors  about 
directors'  and  executive  officers' 
transactions  in  company  equity 
securities  and  similar  disclosable 
events.  We  believe  that  the  availability 
of  this  information  to  investors  should 
bolster  investor  confidence  in  the 
securities  markets.  Increasing  the 
transparency  of  director  and  executive 
officer  securities  transactions  should 
result  in  better  monitoring  by  investors. 
This  may  result  in  better  corporate 
governance,  thereby  increasing  the 
efficiency  of  the  company  This  should 
promote  capital  formation.  In  addition, 
the  availability  of  enhanced,  more 
timely  disclosure  should  lead  to  a  more 
efficient  market. 

We  do  not  believe  that  the  proposed 
amendment  would  impose  any  burden 
on  competition,  except  as  follows. 
Companies  would  incur  costs  in 
complying  with  the  proposed 
amendment.  These  costs  will  include 
preparation  and  filing  expenses.  These 


15  U.S.C.  78c(f). 
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costs  also  may  include  expenses 
associated  with  establishing  practices 
and  procedures  to  ensure  that 
companies  compile  information 
regarding  reportable  events  on  a  timely 
basis.  The  proposed  amendment  may 
impose  a  significantly  disproportionate 
cost  on  smaller  businesses,  thereby 
placing  them  at  a  competitive 
disadvantage.  We  request  comment  on 
whether  the  proposed  amendment,  if 
adopted,  would  promote  efficiency, 
competition  and  capital  formation. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

XII.  Statutory  Authority 

The  amendments  contained  in  this 
release  are  being  proposed  under  the 
authority  set  forth  in  Sections  3(b)  and 
19(a)  of  the  Securities  Act  and  Sections 
12,  13(a),  15(d)  and  23(a)  of  the 
Exchange  Act. 

Text  of  Proposed  Amendments 

List  of  Subjects  in  17  CFR  Parts  230, 
239  and  249 

Securities. 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
Part  230  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77b,  77c.,  77d.  77f. 
77g,  77h.  77),  77r.  77s,  77sss,  77z-3.  78c,  78d, 
78/,  78m,  78n,  78o.  78t.  78vv.  78//(d),  78mm. 
79t,  80a-8,  80a-24,  80a-28.  80a-29,  80a-30 
and  80a-37.  unless  otherwise  noted. 
***** 

2.  The  authority  citations  following 
§  230.144  are  removed. 

3.  Section  230.144  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (c)(1)  to  read  as  follows: 

§  230.1 44    Persons  deemed  not  to  be 
engaged  in  a  distribution  and  therefore  not 
underwrtters. 

***** 

(c)  Current  public  information.  *   *   * 
(1)  Filing  of  reports.  *  *   *  For 
purposes  of  this  paragraph,  an  issuer 
will  be  considered  as  having  filed  all  of 
the  reports  required  to  be  filed  under 
Section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78m 
and  78o(d))  notwithstanding  that  the 
issuer  may  not  have  timely  filed  one  or 
more  current  reports  on  Form  8-K 
(§  249.308  of  this  chapter)  required  to  be 
filed  solely  to  disclose  the  occurrence  of 


an  event  or  events  specified  in  Item  10 
qf  the  form. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

4.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77j,  77s, 
77Z-2,  77SSS.  78c,  78/,  78m,  78n,  78o(d), 
78U-5,  78w(a).  78//(d).  79e,  79f.  79g,  79j,  79/, 
79m.  79n,  79q,  79t,  80a-8.  80a-24,  80a-29. 
80a-30  and  80a-37.  unless  otherwise  noted. 
***** 

5.  Section  239.12  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§239.12    Form  S-2,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  issuers. 

***** 

(c)  The  registrant: 

(1)  Has  been  subject  to  the 
requirements  of  section  12  or  15(d)  of 
the  Exchange  Act  (15  U.S.C.  781  or 
78o(d))  and  has  filed  all  the  material 
required  to  be  filed  pursuant  to  section 
13,  14  or  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m,  78n  or  78o(d))  for  a  period 
of  at  least  thirty-six  calendar  months 
immediately  preceding  the  filing  of  the 
registration  statement  on  this  Form;  and 

(2)  Has  filed  in  a  timely  manner  all 
reports  required  to  be  filed  during  the 
twelve  calendar  months  and  any  portion 
of  a  month  immediately  preceding  the 
filing  of  the  registration  statement  and, 
if  the  registrant  has  used  (during  the 
twelve  calendar  months  and  any  portion 
of  a  month  immediately  preceding  the 
filing  of  the  registration  statement) 

§  240.12b-25(b)  of  this  chapter  under 
the  Exchange  Act  with  respect  to  a 
report  or  a  portion  of  a  report,  that 
report  or  portion  thereof  has  actually 
been  filed  within  the  time  period 
prescribed  by  that  section.  For  purposes 
of  this  paragraph,  a  registrant  will  be 
considered  as  having  filed  all  the 
material  required  to  be  filed  under 
section  13  or  15(d)  of  the  Exchange  Act 
and  as  having  filed  in  a  timely  manner 
all  reports  required  to  be  filed 
notwithstanding  that  the  registrant  may 
not  have  timely  filed  one  or  more 
current  reports  on  Form  8-K  (§  249.308 
of  this  chapter)  required  to  be  filed 
solely  to  disclose  the  occurrence  of  an 
event  or  events  specified  in  Item  10  of 
Form  8-K;  and 
***** 

6.  Form  S-2  (referenced  in  §  239.12) 
is  amended  by  adding  a  sentence  at  the 
end  of  General  Instruction  I.C  to  read  as 
follows: 

Note—  The  text  of  Form  S-2  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 


Form  S-2 

Registration  Statement  Under  the  Securities 
Actofl933 


General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form  S- 


C.  *   *   *  For  purposes  of  (1)  and  (2)  in  the 
preceding  sentence,  a  registrant  will  be 
considered  as  having  filed  all  the  material 
required  to  be  filed  under  section  13  or  15(d) 
and  as  having  filed  in  a  timely  manner  all 
reports  required  to  be  filed  notwithstanding 
that  the  registrant  may  not  have  timely  filed 
one  or  more  current  reports  on  Form  8 — K 
(§  249.308  of  this  chapter)  required  to  be  filed 
solely  to  disclose  the  occurrence  of  an  event 
or  events  specified  in  Item  10  of  Form  8-K. 
***** 

7.  The  authority  citations  following 
§  239.13  are  removed. 

8.  Section  239,13  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§239.13    Form  S-3,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  issuers  offered  pursuant  to  certain 
types  of  transactions. 

***** 

(a)  Registrant  requirements.  *  *  * 

(3)  The  registrant: 

(i)  Has  been  subject  to  the 
requirements  of  section  12  or  15(d)  of 
the  Exchange  Act  (15  U.S,C.  781  or 
78o(d))  and  has  filed  all  the  material 
required  to  be  filed  pursuant  to  sections 
13, 14  or  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m,  78n  or  78o(d))  for  a  period 
of  at  least  twelve  calendar  months 
immediately  preceding  the  filing  of  the 
registration  statement  on  this  Form;  and 

(ii)  Has  filed  in  a  timely  manner  all 
reports  required  to  be  filed  during  the 
twelve  calendar  months  and  any  portion 
of  a  month  immediately  preceding  the 
filing  of  the  registration  statement  and, 
if  the  registrant  has  used  (during  the 
twelve  calendar  months  and  any  portion 
of  a  month  immediately  preceding  the 
filing  of  the  registration  statement) 
§  240.12b-25(b)  of  this  chapter  with 
respect  to  a  report  or  a  portion  of  a 
report,  that  report  or  portion  thereof  has 
actually  been  filed  within  the  time 
period  prescribed  by  that  section.  For 
purposes  of  this  paragraph,  a  registrant 
will  be  considered  as  having  filed  all  the 
material  required  to  be  filed  under 
section  13  or  15(d)  of  the  Exchange  Act 
and  as  having  filed  in  a  timely  manner 
all  reports  required  to  be  filed 
notwithstanding  that  the  registrant  may 
not  have  timely  filed  one  or  more 
current  reports  on  Form  8-K  (§  249.308 
of  this  chapter)  required  to  be  filed 
solely  to  disclose  the  occurrence  of  an 
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event  or  events  specified  in  Item  10  of 
Form  8-K;  and 


9.  Form  S-3  (referenced  in  §239.13) 
is  amended  by  adding  a  sentence  at  the 
end  of  General  Instruction  I.  A. 3  to  read 
as  follows: 

Note — The  text  i)f  lorm  S-:i  does  not.  and 
thi.s  amendnu'iit  will  not.  appear  in  the  Ciide 
ol  Federal  Regulalidiis. 

Form  S-3 

Registration  Statement  Under  the  Securities 
Act  of  1933 


Gvnfnil  ln<lru(tions 

1.  Eligibilitv  Requirements  for  Use  of  Form  .S- 


A.  Registrant  Requirements. 

***** 

A*    •    *  For  purposes  of  (a)  and  (b)  in  itie 
pre(  eding  sentence,  a  registrant  will  be 
cionsidered  as  ha\ing  filed  all  the  material 
required  to  be  tiled  under  se(  tion  1.1  or  laid] 
of  the  Exchange  Act  and  as  having  tiled  in 
a  timely  manner  all  reports  required  to  be 
filed  notwithstanding  that  the  registrant  ma\ 
not  have  timely  filed  one  or  more  c:urrent 
reports  on  Form  8-K  (tj  249. .'U)8  of  this 
chapter)  required  to  be  filed  solelv  to  disclose 
the  oc(  urrence  ot  an  event  or  events  specified 
in  item  10  of  Form  8-K. 


10,  Section  239.16b  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  239.16b    Form  S-8,  for  registration  under 
the  Securities  Act  of  1933  of  securities  to 
be  offered  to  employees  pursuant  to 
employee  t>enefit  plans. 

(a)  Any  registrant  that,  immediately 
prior  to  the  time  of  filing  a  registration 
statement  on  this  form,  is  subject  to  the 
requirement  to  file  reports  pursuant  to 
sections  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78m  or 
78o(d)},  and  has  filed  all  reports  and 
other  materials  required  to  be  filed  by 
such  requirements  during  the  preceding 
12  months  (or  for  such  shorter  period 
that  the  registrant  was  required  to  file 
such  reports  and  materials),  may  use 
this  form  for  registration  under  the 
Securities  Act  of  1933  (the  ■Act")  of  the 
securities  listed  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section.  For  purposes  of 
this  paragraph,  a  registrant  will  be 
considered  as  having  filed  all  reports 
and  other  materials  required  to  be  filed 
by  the  requirements  of  Sections  13  or 
15(d)  notwithstanding  that  the  registrant 
may  not  have  timely  filed  one  or  more 
current  reports  on  Form  8-K  (§  249,308 
of  this  chapter]  required  to  be  filed 
solelv  to  disclose  the  occurrence  of  an 


event  or  events  specified  in  Item  10  of 
Form  8-K: 

***** 

11.  Form  S-8  (referenced  in 
§  239.16b)  is  amended  by  revising  the 
introductory  text  of  General  Instruction 
A,l,  to  read  as  follows: 

Note — The  text  of  Form  S-8  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-8 

Registration  Statement  Inder  the  Securities 
.\ct  of  1933 


General  InstnirtKiri'' 

A.  Rule  as  to  Use  of  Form  S-8 

1.  .'\ny  registrant  that,  immediately  prior  to 
th(?  time  of  filing  a  registration  statement  on 
this  Form,  is  subject  to  the  requirement  to  file 
reports  pursuant  to  Section  13  or  1.5(d)  of  the 
Securities  Exchange  .\(  t  nf  1934  (the 
"Exchange  .^l:t").  and  has  filed  ail  reports 
and  other  materials  reijuired  to  be  filed  by 
such  requirements  during  the  preceding  12 
months  (or  for  such  shorter  period  that  the 
registrant  was  required  to  file  such  reports 
and  materials),  mav  use  this  Form  for 
registration  under  the  Securities  Ac:t  of  1933 
("Act")  of  the  securities  listed  in  paragraph 
l(al.  For  purposes  of  this  paragraph  1.  a 
registrant  will  be  considered  as  having  filed 
all  reports  and  other  materials  re(juirod  to  be 
filed  by  the  requirements  of  Sections  13  or 
l,T(d)  of  the  Ext  hange  Ai.\  notwithstanding 
that  the  registrant  ma\  not  have  timeh  filed 
one  or  more  current  reports  on  Form  8-K 
(§  249. .308  of  this  chapter)  recjuired  to  be  filed 
solely  to  disclose  the  occurrence  of  an  event 
or  events  specified  in  Item  10  of  Form  8-K: 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

12.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  1.5  U.S.C.  78a.  ef  seq..  unless 

otherwise  noted. 
***** 

13.  Form  8-K  (referenced  in 

§  249.308)  is  amended  by  adding  six 
sentences  to  the  end  of  paragraph  1  of 
General  Instruction  B  and  by  adding 
Item  10  under  information  to  Be 
Included  in  the  Report"  to  read  as 
follows: 

Note — Ihe  text  ol  Form  8-K  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  8-K 

Current  Report 

Pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  .Act  of  1934 

***** 

(jiTirral  Instnirtions 


B,  Events  To  Be  Reported  and  Time  for  Filing 
of  Reports 

1.  *   *    *  Item  10  applies  only  to  registrants 
with  a  class  of  equity  security  (as  defined  in 
§240.3all-]  of  this  chapter)  registered  under 
Section  12  of  the  At:t.  A  registrant  must  file 
a  report  of  any  event  specified  in  paragraphs 
(a)  and  (c)  of  Item  10  with  an  aggregate  value 
of  SIOO.OOO  or.more  (other  than  a  grant  or 
award  pursuant  to  an  employee  benefit  plan) 
within  two  business  days.  The  registrant 
must  file  a  report  of  any  grant  or  award 
pursuant  to  an  employee  benefit  plan,  any 
event  specified  in  paragraphs  (a)  and  (c)  of 
Item  10  with  an  aggregate  value  less  than 
SIOO.OOO.  and  any  event  specified  in 
paragraph  (b)  of  Item  10  not  later  than  the 
close  of  business  on  the  second  business  day 
of  the  week  following  the  week  in  which  the 
event  occurred.  However,  the  registrant  may 
defer  reporting  any  event  specified  in 
paragraphs  (a)  and  (t:)  with  an  aggregate  value 
not  exceeding  $10,000  until  the  aggregate 
cumulative  value  of  those  unreported  events 
with  respect  to  the  same  exef:utive  officer  or 
director  exceeds  510,000.  The  Commission 
hereby  finds  that  it  is  not  in  the  public 
interest  to  impose  any  sanction  on  a 
regigtrant.  notwithstanding  a  violation,  that 
demonstrates  that  (1)  at  the  time  of  the 
violation,  it  had  designed  procedures  and  a 
system  for  applying  such  procedures 
suffic:ient  to  provide  reasonable  assurances 
that  Item  10  events  are  timely  reported.  (2) 
at  the  time  of  the  violation,  the  registrant 
followed  those  procedures,  and  (3)  as 
promptly  as  reasonably  practicable,  the 
registrant  made  a  filing  to  correct  any 
violation. 


Information  To  Be  Included  in  the  Report 

***** 

Item  10.  Transactions  by  Directors  and 
Executive  Officers 

(a)(1)  If  a  diref:tor  or  executive  officer  (as 
defined  in  §240.3b-7  of  this  chapter)  of  the 
registrant  acquires  or  disposes  of  any  equity 
security  (as  defined  in  §240..3al1-l  of  this 
chapter)  of  the  registrant,  other  than  a 
derivative  security  (as  defined  in  Instruction 
1  to  this  Item),  whether  or  not  of  a  class 
registered  under  Settion  12  of  the  Exchange 
Act.  the  registrant  must  report  with  respect 
to  each  transaction: 

(i)  The  name  and  title  of  the  director  or 
executive  officer: 

|ii)  The  date  of  the  transaction: 

(iii)  The  title  and  number  of  securities 
acquired  or  disposed  of; 

(iv)  The  per  share  acquisition  or 
disposition  price,  if  any; 

(v)  The  aggregate  value  of  the  transaction: 

(vi)  The  nature  of  the  transaction  [e.g.. 
open  market  sale  or  purchase,  sale  to  or 
purcha.se  from  the  registrant,  gift):  and 

(vii)  Any  other  material  information 
regarding  the  transaction. 

(2)  If  a  director  or  executive  officer  of  the 
registrant  acquires  or  disposes  of  any 
derivative  security  (as  defined  in  Instruction 
1  to  this  Item)  with  respect  to  the  registrant, 
whether  or  not  issued  by  the  registrant,  the 
registrant  must  report  with  respect  to  each 
transaction: 
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(i]  The  name  and  title  of  the  director  or 
executive  officer; 
(ii)  The  date  of  the  transaction; 
(iii)  The  number  of  derivative  securities 
acquired  or  disposed  of; 

(iv)  The  per  share  exercise  or  conversion 
price  (or  other  price,  such  as  a  notional  price, 
used  in  the  terms  of  the  derivative  security); 
(v)  The  price,  if  any.  the  executive  officer 
or  director  paid  or  received  for  the  derivative 
security; 

(vi)  The  date(s)  on  which  each  derivative 
security  becomes  exercisable  (or  subject  to 
termination)  and  its  date  of  expiration  (or 
final  termination); 

(vii)  The  title  and  number  of  underlying 
securities  (or  cash  equivalent)  that  would  be 
acquired  or  disposed  of  upon  exercise, 
conversion,  termination,  or  settlement; 

(viii)  The  nature  of  the  transaction  (eg  . 
option  grant,  sale  or  purchase  of  call  option, 
sale  or  purchase  of  put  option,  entering  into 
a  swap  or  futures  contract).  If  the  transaction 
involves  a  collar  or  other  hedge,  the 
registrant  must  so  indicate  and  describe  all 
material  terms;  and 

(ix)  Any  other  material  information 
regarding  the  transaction,  including 
contingencies  applicable  to  exercise. 

(3)  If  a  director  or  executive  officer  of  the 
registrant  exercises,  converts,  terminates  or 
settles  any  derivative  security  (as  defined  in 
Instruction  1  to  this  Item)  with  respect  to  the 
registrant,  the  registrant  must  report  with 
respect  to  each  transaction: 

(i)  The  name  and  title  of  the  director  or 
executive  officer; 

(ii)  The  date  of  the  exercise,  conversion, 
termination  or  settlement; 

(iii)  The  per  share  price  used  for  exercise, 
conversion,  termination  or  settlement; 

(iv)  The  title  and  number  of  underlying 
shares  (or  cash  equivalent)  acquired  or 
disposed  of; 

(v)  The  nature  of  the  transaction  (e.g., 
exercise  of  option,  settlement  of  swap 
agreement).  If  the  transaction  involves  a 
collar  or  other  hedge,  the  registrant  shall  so 
indicate  and  describe  all  material  terms;  and 

(vi)  Any  other  material  information 
regarding  the  transaction. 

(b)(1)  If  a  director  or  executive  officer  of 
the  registrant  enters  into  any  contract, 
instruction  or  written  plan  for  the  purchase 
or  sale  of  equity  securities  of  the  registrant 
(including  derivative  securities  as  defined  in 
Instruction  1  to  this  Item)  intended  to  satisfy 
the  affirmative  defense  conditions  of 
§  240.10b5-l(c)  of  this  chapter,  the  registrant 
must  report; 

(i)  The  name  and  title  of  the  director  or 
executive  officer; 


(ii)  The  date  on  which  the  director  or 
executive  officer  entered  into  the  contract, 
instruction  or  written  plan;  and 

(iii)  A  description  of  the  contract, 
instruction  or  written  plan,  including  its 
duration,  the  aggregate  number  of  securities 
to  be  purchased  or  sold,  and  the  name  of  the 
counterparty  or  agent. 

(2)  If  a  director  or  executive  officer  of  the 
registrant  terminates  or  modifies  any 
contract,  instruction  or  written  plan  for  the 
purchase  or  sale  of  equity  securities  of  the 
registrant  (including  derivative  securities  as 
defined  in  Instruction  1  to  this  Item) 
intended  to  satisfy  the  affirmative  defense 
conditions  of  §  240. 10b5- 1(c)  of  this  chapter, 
the  registrant  must  report: 

(i)  The  name  and  title  of  the  director  or 
executive  officer; 

(ii)  The  date  on  which  the  director  or 
executive  officer  terminated  or  modified  the 
contract,  instruction  or  written  plart;  and 

(iii)  A  description  of  the  modification  to 
the  contract,  instruction  or  vvritten  plan, 
including  any  modification  to  its  duration, 
the  aggregate  number  of  securities  to  be 
purchased  or  sold,  the  interval  at  which 
securities  are  to  be  purchased  or  sold,  the 
number  of  securities  to  be  purchased  or  sold 
in  each  interval,  the  price  at  which  securities 
are  to  be  purchased  or  sold,  and  the  identity 
of  the  counterparty  or  agent. 

(c)(1)  If  the  registrant  or  an  affiliate  of  the 
registrant  agrees  to  lend  or  lends  money  to 
a  director  or  executive  officer  of  the 
registrant,  or  enters  into  a  guarantee  or 
similar  arrangement  in  favor  of  another 
person  who  agrees  to  lend  or  lends  money  to 
the  director  or  executive  officer,  the 
registrant  must  report: 

(i)  The  name  and  title  of  the  director  or 
executive  officer; 

(ii)  The  date  of  each  such  agreement  (or 
guarantee  or  similar  arrangement)  or  loan 
thereunder; 

(iii)  The  dollar  amount  and  other  material 
terms  of  the  agreement  or  loan,  and,  if 
applicable  guarantee  or  similar  arrangement, 
including  the  interest  rate,  terms  of 
repayment,  and  any  provisions  with  respect 
to  forgiveness; 

(iv)  The  number  and  class  of  any  registrant 
securities  pledged  as  collateral;  and 

(v)  The  material  terms  of  any  pledge, 
including  whether  it  is  made  with  or  without 
recourse. 

(2)  If  any  loan  described  in  paragraph  (c)(1) 
to  this  Item  is  forgiven,  if  the  registrant  or  its 
affiliate  makes  payment  on  its  guarantee  or 
similar  arrangement,  or  if  any  collateral  is 
foreclosed  upon,  the  registrant  must  report; 


(i)  The  name  and  title  of  the  director  or 
executive  officer;  and 

(ii)  The  date  on  which  the  forgiveness, 
payment  or  foreclosure  occurred,  and  the 
dollar  amount  of  forgiveness  or  payment  and 
the  number  and  class  of  any  securities 
foreclosed  upon. 
Instructions. 

1.  For  purposes  of  this  Item,  "derivative 
security"  includes  instruments  defined  as 
"derivative  securities"  in  §240.16a-l(c),  as 
well  as  rights  with  a  value  derived  from  the 
value  of  an  equity  security  that  have  an 
exercise  or  conversion  privilege  at  a  price 
that  is  not  fixed. 

2.  The  registrant's  disclosure  obligations 
under  paragraph  (a)  of  this  Item  apply  to  any 
transaction  in  which  the  director  or  executive 
officer  has  a  pecuniary  interest,  as  defined  in 
§  240.16a-l(a)(2)(i),  other  than  transactions 
that  satisfy  the  exemptive  conditions  of 

§  240.16a-2(d),  §  240.16a-3(f)(l)(i)(B), 
§240.16a-9,  §240.16a-ll,§240.16a-12, 
§  240.16a-13,  §  240.16b-7,  and  §  240.16b-8 
of  this  chapter,  and  transfers  by  will  or  the 
laws  of  descent  and  distribution.  The 
registrant  is  not  required  to  disclose  trust 
transactions  that  the  director  or  executive 
officer  is  not  required  to  report  pursuant  to 
§240.16a-8. 

3.  The  disclosure  obligations  of  paragraph 
(b)  of  this  Item  apply  to  any  contract, 
instruction  or  written  plan  for  the  purchase 
or  sale  of  equity  securities  of  the  registrant 
in  which  the  director  or  executive  officer  has 
a  pecuniary  interest,  as  defined  in  §240. 16a- 
l(a)(2)(i),  other  than  a  director's  or  executive 
officer's  enrollment  in  a  broad-based 
employee  benefit  plan  for  the  acquisition  of 
registrant  equity  securities  through  payroll 
deduction.  However,  paragraph  (a)  disclosure 
is  required  of  transactions  in  these  plans  that 
are  volitional  intra-plan  transfers  involving 
an  issuer  equity  securities  fund,  or  a  cash 
distribution  funded  by  a  volitional 
disposition  of  an  issuer  equity  security, 
unless  the  transaction  is  made  in  connection 
with  the  director's  or  executive  officer's 
death,  disability,  retirement  or  termination  of 
employment,  or  is  required  to  be  made 
available  to  plan  participants  pursuant  to  the 
Internal  Revenue  Code. 

Dated;  April  12,  2002. 

By  the  Conmiission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-9455  Filed  4-22-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02060] 

National  Cancer  Prevention  and 
Control  Program;  Notice  of  Availability 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  the  National  Cancer 
Prevention  and  Control  Program 
(NCPCP).  This  program  addresses  the 
"Healthy  People  2010"  focus  area(s) 
related  to  cancer. 

This  Program  Announcement  is 
issued  in  an  effort  to  simplify  and 
streamline  the  grant  pre-award  and  post- 
award  administrative  process,  measure 
performance  related  to  each  grantee's 
stated  objectives  and  identifv'  and 
establish  the  long-term  goals  of  a  NCPCP 
program  through  stated  performance 
measures.  Examples  of  the  benefits  of 
the  streamlined  process  are:  consistency 
in  reporting  expectations;  and  the 
ability  for  grantees  to  advance  to  the 
Implementation  level  for  the  National 
Comprehensive  Cancer  Control  Program 
(NCCCP)  or  Enhancement  level  for  the 
National  Program  of  Cancer  Registries 
(NPCR)  based  on  performance  when 
funds  are  available. 

This  Announcement  incorporates 
funding  guidance  for  the  following  three 
components;  the  National 
Comprehensive  Cancer  Control  Program 
(NCCCP)  (previously  awarded  under 
Program  Announcements  #99046,  and 
#01115);  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
(NBCCEDP),  (previously  awarded  under 
Program  Announcements  #97018, 
#96023,  #99052.  and  #01038):  and  the 
National  Program  of  Cancer  Registries 
(NPCR)  (previously  awarded  under 
Program  Announcement  #00027). 

The  NCPCP  will  assist  States/District 
of  Columbia/Tribes/Territories  in 
developing,  implementing,  maintaining, 
enhancing,  integrating,  and  evaluating  a 
cancer  program  inclusive  of  cancer 
surveillance,  prevention  and  early 
detection  programs,  and  which  focuses 
on  eliminating  health  disparities.  The 
purpose  of  each  of  the  three 
programmatic  components  within  the 
NCPCP  follows. 

A.  1.  NCCCP 

The  NCCCP  component  supports  the 
planning  and  implementation  of 


comprehensive  cancer  control  activities. 
CDC  defines  comprehensive  cancer 
control  as  an  integrated  and  coordinated 
approach  to  reduce  the  incidence, 
morbiditv  and  mortality  of  cancer 
through  prevention,  early  detection, 
treatment,  rehabilitation,  and  palliation. 

A. 2.  NBCCEDP 

The  NBCCEDP  component  supports 
the  development  of  systems  to  assure 
breast  and  cervical  cancer  screening  for 
low  income,  underserved.  uninsured 
women  with  special  emphasis  on 
reaching  those  who  are  geographically 
or  culturallv  isolated,  older,  or  members 
of  racial/ethnic  minorities.  Components 
of  the  NBCCEDP  include  surveillance, 
partnership  development,  screening, 
referral  and  follow-up.  quality 
assurance,  public  and  provider 
education,  and  evaluation.  These 
components  are  carried  out  at  the  local. 
State  and  national  levels  through 
collaborative  partnerships  with  State 
health  agencies,  community-based 
organizations,  tribal  governments, 
universities,  a  variety  of  medical  care 
providers  and  related  agencies  and 
institutions,  and  the  business  and 
voluntarv  sectors.  These  partners  work 
together  to  develop,  implement  and 
evaluate  strategies  to  promote  breast  and 
cervical  cancer  prevention  and  early 
detection,  to  increase  access  to  related 
services  and  to  improve  the  quality  and 
timeliness  of  the  services. 

A.3.  NPCR 

The  NPCR  component  supports  efforts 
to  establish  population-based  cancer 
registries  where  they  do  not  exist  and  to 
improve  existing  cancer  registries. 

Throughout  this  program 
announcement,  to  the  extent  possible, 
information  that  is  specific  to  the  three 
individual  components  has  been 
grouped  into  a  section  that  addresses 
that  component  only.  Section  G 
"Specific  Guidance  for  NCCCP  ' 
addresses  the  National  Comprehensive 
Cancer  Control  Program;  Section  H 
"Specific  Guidance  for  NCCEDP" 
addresses  the  National  Breast  and 
Cervical  Cancer  Early  Detection 
Program:  and  Section  I  "Specific 
Guidance  for  NPCR"  addresses  the 
National  Program  of  Cancer  Registries. 
These  component  sections  include 
specific  guidance  regarding: 

•  Eligibility 

•  Availability  of  Funds 

•  Program  Requirements 

•  Content 

•  Other  Requirements  ^ 

•  Evaluation  Criteria 
Please  refer  to  these  specific 

component  sections  for  information. 


Special  Guidelines  for  Technical 
Assistance 

Conference  Call:  Technical  assistance 
will  be  available  for  potential  applicants 
on  three  conference  calls. 

The  first  call  will  be  for  States/Tribes/ 
Territories  that  are  in  atlantic.  eastern, 
or  central  time  zones,  and  will  be  held 
on  April  29,  2002  from  9:00  a.m.  to 
11:00  a.m.  (eastern  time). 

The  second  call  will  be  for  States/ 
Tribes/Territories  that  are  in  mountain 
or  pacific  time  zones,  and  will  be  held 
on  April  29,  2002  from  3:30  p.m.  to  5:30 
p.m.  (eastern  time). 

While  all  information  disseminated 
will  be  consistent  throughout  the  calls, 
a  third  call  will  be  held  particularly  for 
tribal  and  territorial  organizations  on 
April  30.  2002  from  4:00  p.m.  to  6:00 
p.m.  (eastern  time). 

Potential  applicants  are  requested  to 
call  in  using  only  one  telephone  line. 
The  conference  can  be  accessed  by 
calling  1-800-713-1971  or  404-639- 
4100,  and  entering  access  code  285614, 
The  purpose  of  the  conference  call  is  to 
help  potential  applicants  to: 

1.  Understand  the  scope  and  intent  of 
the  Program  Announcement  for  the 
National  Cancer  Prevention  and  Control 
Program: 

2.  Be  familiar  with  the  Public  Health 
Services  funding  policies  and 
application  and  review  procedures. 

Participation  in  this  conference  call  is 
not  mandatory.  At  the  time  of  the  call, 
if  you  have  problems  accessing  the 
conference  call,  please  call  404-639- 
7550. 

B.  Eligible  Applicants 

Applicants  may  apply  for  any  or  all  of 
the  components  within  this  program 
announcement  for  which  they  are 
eligible. 

B.l.    Eligible  for  All  Componen  ts 

Potential  applicants  that  are  eligible 
for  all  components  are  the  health 
departments  of  States  or  their  bona  fide 
agents,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa.  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  (See  also  Attachment  A — 
Eligibility  Table  in  the  appendices.) 

8.2.    Eligible  for  Specific  Components/ 
Guidance 

In  addition  to  the  eligible  applicants 
listed  above,  potential  applicants  that 
are  eligible  for  specific  components  are: 
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B.2.a.     NCCCP 

Federally  recognized  Indian  tribal 
governments  and  tribal  organizations. 

B.2.b.     NBCCEDP 

Federally  recognized  Indian  Tribal 
governments  and  Tribal  organizations, 
urban  Indian  organizations  and  inter- 
tribal consortia  (hereafter  referred  to  as 
Tribes)  whose  primar}'  purpose  is  to 
improve  American  Indian/Alaska  Native 
health  and  which  represent  the  Native 
population  in  their  catchment  area. 

B.2.C.     NPCR 

Academic  or  nonprofit  organizations 
designated  by  the  State  to  operate  the 
State's  cancer  registry. 

State  health  departments  are  uniquely 
qualified  to  define  the  cancer  problem 
throughout  the  State,  to  plan  and 
develop  statewide  strategies  to  reduce 
the  burden  of  cancer,  to  provide  overall 
State  coordination  of  cancer  prevention 
and  control  activities  among  partners,  to 
lead  and  direct  communities,  to  direct 
and  oversee  interventions  within 
overarching  State  policies,  and  to 
monitor  critical  aspects  of  cancer. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  $178,000,000  is 
available  in  FY  2002  to  fund 
approximately  75  awards. 

It  is  expected  that  awards  under  this 
program  announcement  will  begin  on  or 
about  September  30.  2002.  and  will  be 
made  for  a  9  month  budget  period  for 
the  first  year  which  will  end  on  June  29, 
2003.  Future  budget  periods  will  be  12 
month  periods,  and  will  begin  on  June 
30  of  every  year  and  run  through  June 
29  of  each  following  year.  These  budget 
periods  will  occur  within  a  project 
period  of  up  to  five  years.  Funding 
estimates  may  change. 

The  level  of  competitiveness  varies 
within  this  program  announcement  for 
each  component  based  on  whether  a 
program  is  currently  funded,  and  if 
funded,  based  on  the  current  project 
period.  All  non-competitive 
applications  will  be  reviewed  by  a 
Technical  Acceptability  Review  process. 
All  competitive  applications  for  the 
NCCCP  component  will  be  reviewed  by 
an  Independent  Objective  Review  Panel. 
Competitive  applications  submitted  for 
NBCCEDP  and  NPCR  components  will 
undergo  a  Technical  Acceptability 
Review  process  for  applications 
received  from  States  and  an 
Independent  Objective  Review  for 


applications  received  from  Tribes  and 
Territories. 

Existing  grantees,  under  Program 
Armouncement  Numbers  01115  (for 
NCCCP — Planning  and  Implementation 
Recipients).  99052.  and  01038  (for 
NBCCEDP),  or  00027  (for  NPCR).  will 
have  their  existing  project  periods 
extended  to  FY  2007  upon  receipt  of  a 
technically  acceptable  application. 
Applications  for  these  funds  will  be 
reviewed  as  non-competitive. 

All  currently  funded  programs  whose 
project  periods  end  this  calendar  year, 
as  well  as  any  new  applicants,  will 
submit  competitive  applications. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  progress  reports 
and  the  availability  of  funds. 

C.l.  Component  Funding 

For  specific  "Component  Funding" 
information,  please  see  Sections  G.  H. 
and  I. 

C.2.  Requested  Budget  Information 

Applicants  should  submit  separate 
budgets  for  each  component  (as  well  as 
separate  budgets  if  applying  for  the 
Optional  Funding  under  NCCCP)  in 
response  to  this  program 
announcement.  Each  detailed  budget 
and  narrative  justification  should 
support  the  activities  for  year  one 
funding  in  response  to  this  Program 
Announcement  for  FY  2002  support. 

Current  recipients'  unobligated  funds 
from  the  immediately  prior  budget 
period  may  be  rolled  into  successful 
recipients'  new  awards  unless  they  are 
currently  in  the  last  year  of  an  existing 
project  period. 

Applications  should  follow  the 
guidance  below  w'ith  respect  to  the 
development  and  submission  of  an 
itemized  budget  and  justification  for 
each  component. 

C.3.  Use  of  Funds 

For  specific  "Use  of  Funds" 
information,  please  see  Sections  G.  H. 
and  I. 

Cooperative  agreement  funds  may  be 
use,d  to  support  personnel  and  to 
purchase  equipment,  supplies,  and 
services  directly  related  to  project 
activities  and  consistent  with  the  scope 
of  the  cooperative  agreement. 

Funds  provided  under  this  program 
armouncement  may  not  be  used  to: 

•  Conduct  research  projects. 
Guidemce  regarding  CDC's  definition  of 
"research"  should  be  reviewed  at  http:/ 
/www.cdc.gov/od/ads/opspoUl  .htm. 

•  Supplant  State  or  local  funds,  to 
provide  inpatient  care  or  treatment,  or 
to  support  the  construction  or 
renovation  of  facilities. 


Applicants  are  encouraged  to  identify 
and  leverage  mutually  beneficial 
opportunities  to  interact  and  integrate 
with  other  State  health  department 
programs  that  address  related  chronic 
diseases  or  risk  factors.  This  may 
include  cost  sharing  to  support  a  shared 
position  such  as  a  Chronic  Disease 
Epidemiologist.  Health  Communication 
Specialist.  Program  Evaluator.  or  Policy 
Analvst  to  work  on  relevant  activities 
across  units/departments  within  the 
State  health  department.  Such  activities 
may  include,  but  are  not  limited  to.  |oint 
planning,  joint  funding  of 
complementary  activities,  public  health 
education,  collaborative  development 
and  implementation  of  environmental, 
policy,  systems,  or  community 
inten-entions  and  other  cost  sharing 
activities. 

C.4.  Recipient  Financial  Participation 

For  specific  "Recipient  Financial 
Participation  "  information,  please  see 
Sections  G.  H.  and  I. 

C.5.  Direct  Assistance 

For  specific  "Direct  Assistance" 
information,  please  see  Sections  G,  H, 
and  I. 

C.6.  Funding  Preferences 

For  specific  "Funding  Preference" 
information,  please  see  Sections  G.  H, 
and  I. 

C,  7.  Funding  Consideration 

For  specific  "Funding  Consideration" 
information,  please  see  Sections  G.  H. 
and  I. 

D.  Content 

D.l.  Letter  of  Intent 

One  Letter  of  Intent  (LOI)  is  requested 
from  each  applicant  applying  for  any 
component(s)  of  this  program.  The 
narrative  should  be  no  more  than  one 
single-spaced  page,  printed  on  one  side, 
with  one  inch  margins,  and  unreduced 
font.  Your  LOI  will  not  be  evaluated,  but 
will  be  used  to  assist  CDC  in  planning 
for  the  objective  review  for  this  program 
and  should  include  the  announcement 
number,  the  specific  component(s)  and 
parts  of  the  component,  if  applicable, 
for  which  funds  are  being  applied,  and 
the  name  of  the  principal  investigator. 

D.2.  Application  Development 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  using  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 
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Applications  should  follow  the 
guidance  below  with  respect  to  page 
limitations  for  each  component.  All 
applications  should  be  printed  on  one 
side,  with  one  inch  margins,  using 
unreduced  font.  All  materials  must  be 
provided  in  an  unbound,  one-sided,  8'/^! 
X  11"  print  format,  suitable  for 
photocopying  [i.e.,  no  audiovisual 
materials,  posters,  tapes,  etc.). 

D.3.  Page  Limitations 

For  specific  "Page  Limitations" 
information,  please  see  Sections  G,  H. 
and  I. 

D.4  Application  Outline 

Applicants  may  apply  for  any  or  all  of 
the  components  within  this  program 
announcement  for  which  they  are 
eligible.  Please  provide  specific 
"Application  Outline"  information  for 
each  component  as  outlined  in  specific 
Sections  G.  H.  and  I. 

E.  Submission  and  Deadline 

E.l.  Letter  of  Intent 

On  or  before  May  15.  2002.  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

E.2.  Application 

Submit  the  original  and  two  copies  of 
CDC  Form  0.1246.  Forms  are  available 
in  the  application  kit  and  at  the 
following  Internet  address: 
www.  cdc.gov/od/pgo/formin  fo.htm 

On  or  before  June  20.  2002.  submit  the 
original  and  two  copies  of  the 
application  to: 

Technical  Information  Management 
(TIM).  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and 
Prevention.  2920  Brandywine  Road. 
Room  3000.  Atlanta.  GA  30341-4146. 

Please  reference  Program 
Announcement  Number  02060  National 
Cancer  Prevention  and  Control  Program 
on  the  mailing  envelope  and  on  the 
application  Standard  Form  424,  block 
11.  Please  also  make  sure  that  block  16 
on  Standard  Form  424.  regarding 
Executive  Order  12372  has  been 
completed  correctly. 

E.3.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  on  or  before  the  deadline  date. 

F.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  either  a  Technical 
Acceptability  Review  Panel  or  an 
Independent  Review  Group  appointed 
by  CDC. 
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For  specific  "Evaluation  Criteria" 
information,  please  see  Sections  G,  H. 
and  I. 

G.  Specific  Guidance  for  the  National 
Comprehensive  Cancer  Control 
Program  (NCCCP) 

G.  1 .  Eligible  Applicants 

The  NCCCP  component  of  this 
Program  Announcement  incorporates 
two  types  of  eligibility.  The  first  type  is 
a  Planning  Program.  Applicants  who  are 
in  the  planning  phase  of  establishing  a 
State/Tribe/Territory  wide 
comprehensive  cancer  control  plan 
should  apply  as  a  Planning  Program. 

The  second  type  of  NCCCP  eligibility 
is  an  Implementation  Program. 
Applicants  who  have  already 
established  a  comprehensive  cancer 
control  plan  and  need  to  begin 
implementing  established  priorities 
should  apply  as  an  Implementation 
Program. 

Applicants  are  eligible  for  Planning  or 
Implementation  Program  funding,  but 
not  both. 

G.2.  Availability  of  Funds 

Approximately  $2,800,000  is  available 
to  fund  14  existing  NCCCP  grantees 
under  Program  Announcement  Number 
01115.  It  is  expected  that  the  average 
amount  for  NCCCP  Planning  Program 
recipients  will  be  $125,000.  ranging 
from  $100,000  tc  $150,000  for  a  project 
period  of  up  to  five  years.  The  average 
amount  for  NCCCP  Implementation 
Program  recipients  will  be  $250,000, 
ranging  from  $200,000  to  $300,000  for  a 
project  period  of  up  to  five  years. 

In  addition,  approximately  $1,280,000 
is  available  in  FY  2002  to  fund  five  to 
eight  new  NCCCP  recipients.  The 
average  award,  range  of  awards,  and 
project  period  for  these  awards  are  the 
same  as  above. 

Existing  grantees  awarded  under 
NCCCP  Program  Announcement 
Number  99046  should  apply  for  this 
component  competitively.  If  the 
applicant  competes  successfully,  a  new 
award  number  under  this  program 
announcement  will  be  issued  for  a  new 
five  year  project  period.  If  the  applicant 
is  unsuccessful,  the  project  period 
previously  awarded  under  Program 
Announcement  Number  99046  will 
remain  and  expire  at  its  originally 
anticipated  date  of  November  30,  2002. 

Pending  availability  of  funds,  each 
year  of  the  project  period  for  this  overall 
program  announcement  (9/30/02-6/29/ 
07)  will  incorporate  an  open  season  for 
competitive  applications  for  the  NCCCP 
component  with  applications  due  on  or 
about  February  28.  (Specific  guidance 
with  exact  dates  to  be  provided  in  future 


years.)  At  that  time,  eligible  applicants 
may  apply  for  Planning  funds  or 
Implementation  funds  but  not  both. 

In  future  budget  years.  Planning 
Program  recipients  demonstrating 
success  in  meeting  Plaiming  Program 
Performance  Measures  and  fulfilling  the 
requirements  to  advance  to  the 
Implementation  Program  may  request 
Implementation  Program  funding  before 
the  end  of  the  full  five  year  project 
period.  Applicants  who  do  not  submit 
technically  acceptable  applications  for 
Implementation  funding  under  this 
scenario  would  continue  receiving 
Plarming  funding  support. 

Optional  Additional  NCCCP  Funds 

Additional  optional  funding  for 
NCCCP  (Implementation  recipients 
only)  is  available  for  the 
implementation  of  Cancer  Plan 
priorities  related  to  colorectal,  ovarian, 
prostate,  and  skin  cancers. 
Approximately  $3.9  million  will  be 
distributed  to  support  activities  as 
follows: 

•  Colorectal  cancer  activities — 
$1,000,000 

•  Ovarian  cancer  activities — 
$1,000,000 

•  Prostate  cancer  activities — 
$1,500,000 

•  Skin  cancer  activities — $475,000 
Approximately  15  awards  to 

successful  Implementation  Program 
recipients  are  emticipated  with  these 
additional  funds.  It  is  expected  that  the 
average  amount  for  this  optional 
component  will  be  $300,000,  and  will 
range  from  $100,000  to  $700,000.  These 
awards  will  be  for  a  project  period  of  up 
to  five  years  with  the  exception  of 
activities  related  to  skin  cancer.  Skin 
cancer  activities  will  be  funded  for  a 
one  year  period  only.  These 
applications  will  be  reviewed  by  an 
Independent  Objective  Review  Panel. 

G.2.a.  Direct  Assistance 

•  AppliccUits  may  request  Federal 
personnel,  as  direct  assistance,  in  lieu  of 
a  portion  of  financial  assistance. 

Requests  for  new  direct-assistance 
should  include: 

G.2.a.(l)  Number  of  assignees  requested; 
G.2.a.(2)  Description  of  Uie  position  and 

proposed  duties; 
G.2.a.(3)  Ability  or  inability  to  hire 

locally  with  financial  assistance; 
G.2.a.(4)  Justification  for  request; 
G.2.a.(5)  Organizational  chart  and  name 

of  intended  supervisor; 
G.2.a.(6)  Opportunities  for  training, 

education,  and  work  experiences  for 

assignees;  and 
G.2.a.(7)  Description  of  assignee's  access 

to  computer  equipment  for 

communication  with  CDC  (e.g.. 
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personal  computer  at  home,  personal 
computer  at  workstation,  shared 
computer  at  workstation  on  site, 
shared  computer  at  a  central  office). 

G.2.b.  Use  of  Funds 

These  funds  should  not  be  used  to 
support  other  existing  categorical 
programs  such  as  breast  and  cervical 
cancer  screening,  cancer  registry, 
laboratory  or  clinical  services,  or 
tobacco  control  programs.  Funds 
awarded  under  this  program 
aimouncement  may  not  be  used  to 
supplant  existing  program  efforts.  Funds 
may  not  be  used  to  provide  direct 
medical  care. 

G.2.C.  Recipient  Financial  Participation 

Recipient  financial  participation  is 
not  required  for  this  program  in  years  1- 
2  of  funding.  Recipient  financial 
participation  may  be  required  in  years 
3-5  in  an  amount  not  less  than  one 
dollar  for  each  three  dollars  of  Federal 
funds  awarded  under  this  program. 

G.2.d.  Funding  Preference 

There  are  no  funding  preferences 
applicable  to  this  component. 

G.2.e.  Funding  Consideration 

Funding  consideration  for  the  NCCCP 
component  may  be  based  on: 

G.2.e.(l)  Total  amount  of  funding 
available  to  support  the  NCCCP.  See 
G.2.  "Availability  of  Funds"  for  this 
information. 

G.2.e.(2)  The  proportion  of  funds 
awarded  for  NCCCP  activities  that  were 
spent  during  the  budget  period,  if  such 
funds  were  received  in  the  past. 

G.2.e.(3)  The  appropriate  and  timely 
use  of  unobligated  funds  from  previous 
years,  if  such  funds  were  received  in  the 
past. 

G.3.  Program  Requirements  for  NCCCP 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting  the 
activities  under  G.S.a.  (Recipient 
Activities)  and  CDC  will  be  responsible 
for  the  activities  listed  under  G.3.b. 
{CDC  Activities).  All  NCCCP  recipient 
activity  efforts  to  address  tobacco  use, 
poor  oral  health,  poor  nutrition, 
physical  inactivity,  and  school  health 
should  be  coordinated  with  State 
Programs  focused  on  tobacco,  oral 
health,  nutrition,  physical  activity,  and 
coordinated  school  health  programs. 
Activities  of  these  programs  should  not 
be  duplicated. 

G.S.a.  Recipient  Activities 

CDC  has  developed  performance 
measures  to  evaluate  recipients' 
progress  in  meeting  NCCCP 


requirements.  These  performance 
measures  are  listed  following  each 
associated  recipient  activity 
G.3.a.(l)  Planning  Activities: 
G.3.a.(lKa)  Enhance  comprehensive 
cancer  control  infrastructure  by 
acquiring  key  staff  and  associated 
resources  to  produce  a  State/Tribe/ 
Territory-wide  comprehensive  cancer 
control  plan.  Performance  will  be 
measured  by  the  extent  to  which  the 
program  has  (a)  put  in  place  the 
infirastructure  for  NCCCP  including  staff 
and  other  resources  and  (b)  generated 
support,  resources  or  secured  funding  to 
support  NCCCP  activities. 

G.3.a.(l)(b)  Mobilize  support  for 
comprehensive  cancer  control  planning 
activities  by  assessing  and  building 
support  among  the  public  and  private 
sectors.  Build  partnerships  by 
identifying,  contacting  and  inviting 
potential  key  private,  professional. 
voluntar\'.  and  nonprofit  cancer  control 
organizations,  policymakers,  consumers, 
payers,  media,  State  and  Federal 
agencies,  sur\'eillance  and  data 
agencies,  research  and  academic 
institutions,  and  others  to  become 
members  of  a  new  or  existing  State/ 
Tribe/Territor\'-wide  comprehensive 
cancer  control  coalition/partnership. 
Performance  will  be  measured  by  the 
extent  to  which  the  program  has 
developed  or  used  coalitions  and 
partners,  both  within  (such  as  Breast 
and  Cer\'ical  Cancer  Early  Detection 
Programs  and  the  State  or  Territorial 
Central  Cancer  Registry')  and  outside  of 
the  organization  and  sustained  these 
partnerships  as  ongoing  entities  by  such 
activities  as: 

G.3.a.(l)(b)(l]  Establishing  written 
responsibilities  [e.g..  in  a  mission 
statement  or  scope  of  work); 
G.3.a.(l)(b)[2]  Establishing  written  inter- 
organizational  linkages  (e.g.,  a 
Memorandum  of  Understanding): 
G.3.a.(l)(b)(3l  Conducting  formal 
assessment  of  members"  skills  and 
needs  for  education  or  training;  or 
G.3.a.(l)(b)[4]  Conducting  assessments 
of  partnership  member  satisfaction. 
G.3.a.(l)(c)  Assess  and  address  the 
State/Tribe/Territory  cancer  burden  to 
determine  the  critical  target  areas  for 
cancer  prevention  and  control  activities; 
assess  gaps  in  strategies  to  address  the 
cancer  burden;  develop  a 
comprehensive  cancer  control  plan  that 
includes  prioritized  measurable  goals 
and  objectives;  and  identify 
implementing  organizations  for  priority 
plan  strategies.  Performance  will  be 
measured  by  the  extent  to  which  the 
program  has  developed  and  used  data 
(such  as  that  which  is  available  from  the 
State  or  territorial  central  cancer 


registry')  to  define  the  cancer  burden,  set 
priorities  and  choose  appropriate 
intervention  strategies. 

G.3.a.(l)(d)  Conduct  systematic 
evaluation  of  the  comprehensive  cancer 
control  planning  process  and  the 
program  through  identifying  resources 
and  staff  for  evaluation,  defining 
planning  evaluation  questions,  assessing 
the  planning  process,  and  identifying 
emerging  challenges,  solutions  and 
outcomes  of  the  planning  process.  The 
applicant  should  develop  objective/ 
quantitative  measures  of  effectiveness 
that  will  demonstrate  accomplishment 
of  program  goals  and  objectives  and 
measure  intended  outcomes.  These 
measures  of  effectiveness,  through 
which  the  program  will  assess  its  own 
activities,  should  be  specific  to 
proposed  activities  in  the  work  plan  and 
should  be  submitted  as  part  of  this 
application.  Performance  will  be 
measured  by  the  extent  to  which  the 
program  has: 

G.3.a.(l)(d)[ll  Continuously  evaluated 
and  monitored  its  own  process, 
objectives  and  activities. 

G.3.a.(l)(d)l2l  Developed  and 
monitored  measures  of  effectiveness  for 
its  proposed  activities. 
G.3.a.(2)  Implementation  Activities: 
G.3.a.{2)(a)  Implement  priorities  as 
established  by  the  State/Tribe/ 
Territory's  comprehensive  cancer 
control  plan,  which  provides  a 
framework  for  action  to  reduce  the 
burden  of  cancer  in  the  State/Tribe/ 
Territory.  Update  and  modify  plan 
priorities  and  strategies  to  enable 
continual  identification  of  critical  target 
areas  for  cancer  prevention  and  control 
activities;  assess  gaps  in  existing 
strategies  to  address  the  cancer  burden; 
and  prioritize  and  identify 
implementing  organizations  for 
emerging  priority  plan  strategies. 

Performance  will  be  measured  by  the 
extent  to  which  the  program  has: 

G.3.a.(2)(a)|ll  Identified  partners  who 
are  implementing  cancer  control  plan 
activities/strategies 

G.3.a.(2)(a)2)  Established  a  process  for 
assessing  gaps  in  existing  cancer  control 
plan  activities/strategies 

G.3.a.(2)(b)  Enhance  the 
organizational  infrastructure  by 
acquiring  key  staff  and  associated 
resources  to  coordinate  and  integrate 
cancer  prevention  and  control  efforts. 
This  would  include  efforts  to  prioritize 
and  support  the  implementation  of 
cancer  prevention  and  control  activities. 
Identify  and  secure  resources  to  support 
the  development  and  dissemination  of 
programs  that  will  contribute  to  the 
priority  areas  identified  within  the 
comprehensive  cancer  control  plan 
Support  organizational  and  stakeholder 
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participation  in  national  cancer 
prevention,  early  detection,  and  control 
campaigns. 

Performance  will  be  measured  by  the 
extent  to  which  the  program  has: 

G.3.a.{2)(b)(ll  Put  in  place  the 
infrastructure  for  NCCCP  including  staff 
and  other  resources. 

G.3.a.(2)(b)[2]  Generated  support, 
resources  or  secured  funding  for 
implementation  of  priorities  from  the 
comprehensive  cancer  control  plan. 

G.3.a.(2){c)  Mobilize  support  for 
cancer  prevention  and  control  activities 
by  assessing,  continuing,  and  building 
additional  support  (resources,  political 
will,  etc.)  among  the  public  and  private 
sectors.  Build  new  and  enhance  existing 
partnerships  by  identifying,  contacting 
and  inviting  potential  key  private, 
professional,  voluntary,  and  nonprofit 
cancer  control  organizations, 
policymakers,  consumers,  payers, 
media,  State  and  Federal  agencies, 
surveillance  and  data  agencies,  research 
and  academic  institutions,  and  others  to 
become  members  of  a  new  or  existing 
State/Tribe/Territory-wide 
comprehensive  cancer  control  coalition 
or  partnership.  Performance  will  be 
measured  by  the  extent  to  which  the 
program  has  used  coalitions  and 
partners,  both  within  (such  as  Breast 
and  Cervical  Cancer  Early  Detection 
Programs  and  the  State  or  Territorial 
Central  Cancer  Registry)  and  outside  of 
the  organization,  in  the  implementation 
of  the  comprehensive  cancer  control 
plan  and  sustained  these  partnerships  as 
ongoing  entities  by  such  activities  as: 

G.3.a.(2)(c)(l)  Organizing  and  using 
workgroup(s). 

G.3.a.(2)(c)[2]  Establishing  written 
responsibilities  (e.g.,  in  a  mission 
statement  or  scope  of  work). 

G.3.a.(2)(c)(3]  Estabhshing  written 
inter-organizational  linkages  (e.g.,  a 
Memorandum  of  Understanding). 

G.3.a.(2)(c)[4l  Conducting  formal 
assessment  of  members'  skills  and  needs 
for  education  or  training. 

G.3.a.(2)(c)[5]  Conducting  assessments 
of  partnership  member  satisfaction. 

G.3.a.(2)(c)[6]  Coordinating  and 
working  with  partners  to  implement 
activities. 

G.3.a.(2)(d)  Conduct  systematic 
evaluation  of  the  cancer  control 
prioritization  and  implementation 
process  and  the  program.  Evaluate 
progress  in  meeting  goals,  process  and 
impact  objectives  as  stated  in  the  work 
plan  and  implementation  plan.  Develop 
objective/quantitative  measures  of 
effectiveness  that  will  demonstrate 
accomplishment  of  program  goals  and 
objectives  and  measure  intended 
outcomes.  Performance  will  be 


measured  by  the  extent  to  which  the 
program  has: 

G.3.a.(2)(d)(lj  Continuously  evaluated 
and  monitored  its  own  process  and  the 
outcomes  of  the  NCCCP  Plan,  its 
objectives  and  activities. 

G.3.a.(2)(d)[2]  Developed  and 
monitored  measures  of  effectiveness  for 
its  proposed  activities. 

G.3.a.(3)  Recipient  Activities  for 
NCCCP  (Optional)  Additional  Activities 
in  Colorectal,  Ovarian,  Prostate  and 
Skin  Cancer: 

Applicants  who  are  submitting 
requests  in  response  to  this  program 
announcement  for  NCCCP 
Implementation  Programs  have  the 
option  to  submit  additional  proposal(s) 
to  pursue  activities  described  in  their 
Comprehensive  Cancer  Control  Plan 
addressing  colorectal,  ovarian,  prostate 
and  skin  cancers.  Up  to  four  proposals 
may  be  submitted,  but  only  one 
proposal  in  any  cancer  area.  Activities 
proposed  should  be  evidence-based; 
developed  through  coordination  and 
collaboration  between  governmental 
and  non-governmental  partners;  and 
reflect  interventions  that  have  been 
shown  to  be  effective  in  similar  settings. 

These  requests  may  include  the 
following  types  of  activities  relating  to 
colorectal,  ovarian,  prostate  and  skin 
cancers: 

G.3.a.(3)(a)  Establishment  or 
expansion  of  campaigns,  strategies  and 
community-based  initiatives  to  educate 
priority  populations  about  prevention 
and/or  control  of  these  selected  cancers. 

G.3.a.(3)(b)  Provider  education 
programs  about  these  cancers  or  their 
associated  risk  factors. 

G.3.a.(3)(c)  Implementation  of  policy 
mandates  and  environmental  changes 
important  in  the  prevention  and  control 
of  these  cancers. 

Performance  will  be  measured  by  the 
extent  to  which  the  program  completes 
proposed  activities.  If  all  activities  are 
not  completed  as  planned,  detail  should 
be  given  on  barriers  encountered. 

G.3.b.  CDC  Activities 

G.3.b.(l)  Assist  with  the  exchange  of 
information  and  collaboration  among 
recipients. 

G.3.b.(2)  Provide  to  recipients 
relevant,  state-of-the-art,  research 
findings  and  public  health 
recommendations  related  to 
comprehensive  cancer  control. 

G.3.b.(3)  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  in 
conducting  recipient  activities. 

G.3.b.(4)  Assist  with  identifying  and 
developing  national  cancer  prevention 
and  control  campaigns  and  materials 
that  can  be  integrated  into 
comprehensive  cancer  control  programs. 


G.4.  Content 

Use  the  information  in  Sections  G.3. 
Program  Requirements  for  NCCCP,  G.4. 
Content,  G.5.  Other  NCCCP 
Requirements,  and  G.6.  Evaluation 
Criteria  to  develop  the  application 
content.  Your  application  will  be 
evaluated  using  the  criteria  listed,  so  it 
is  important  to  follow  them  in  laying 
out  your  program  plan. 

Applications  should  not  exceed  30 
double-spaced  pages  including  budget 
and  justification.  Applicants  should  also 
submit  appendices  (including 
curriculum  vitae,  job  descriptions, 
organizational  charts,  and  any  other 
supporting  docxunentation),  which 
should  not  exceed  an  additional  20 
pages  (20  page  limit  excludes  State/ 
Tribe/Territory  cancer  plan,  if 
applicable). 

G.4.a.  NCCCP  Application  Outline 

Please  provide  the  following 
information  as  outlined  below. 

G.4.a.(l)  Executive  Summary: 

The  applicant  should  provide  a  clear, 
concise  1-2  page  written  summary  to 
include: 

G.4.a.(l)(a)  Need  for  comprehensive 
cancer  control  planning  activities  or 
implementation  activities. 

G.4.a.(l)(b)  Identification  of  the  major 
activities  proposed  to  develop  or 
implement  a  comprehensive  cancer 
prevention  and  control  plan. 

G.4.a.(l)(c)  Requested  amount  of 
Federal  funding. 

G.4.a.(l)(d)  Applicant's  capability  to 
conduct  the  comprehensive  cancer 
control  activities. 

G.4.a.(2)  Background  and  Need: 

The  applicant  should  describe: 

G.4.a.(2)(a)  The  cancer  disease  biuden 
for  the  State/Tribe/Territory,  including 
the  most  recently  available  age-adjusted, 
overall  cancer  incidence  and  mortality 
rates  by  age,  gender,  and  racial  and 
ethnic  groups.  Cite  the  source  for  and 
time  period  covered  by  these  data.  Also 
describe  the  estimated  State/Tribe/ 
Territory  cancer  incidence  and  mortality 
rates  for  2002. 

G.4.a.(2)(b)  Relevant  experiences  in 
development  and  implementation  of 
cancer  prevention  and  control  programs. 

G.4.a.(2)(c)  Relevant  experiences  in 
coordination  and  collaboration  between 
and  among  existing  programs. 

G.4.a.(2)(d)  Existing  initiatives, 
capacity,  and  infrastructure  (e.g., 
coalitions/partnerships;  surveillance 
activities  and  systems;  evaluation 
activities;  information,  media  and 
health  communications;  education  and 
outreach  strategies)  within  which 
comprehensive  cancer  control  will 
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G.4.a.(2)(e)  Description  of  the  need  for 
comprehensive  cancer  control  funding 
to  enhance  existing  efforts. 

G.4.a.(3)  Collaborative  Partnerships 
and  Community  Involvement: 

The  applicant  should  include: 

G.4.a.[3){a)  A  description  of  the 
proposed  or  existing  broad-based  State/ 
Tribe/Territory-wide  partnership  that 
will  advise  and  support  the  program  in 
planning  and/or  implementing 
comprehensive  cancer  control  activities, 
including  a  plan  for  identifying  new/ 
additional  key  members,  their  charge 
and  proposed  roles/responsibilities. 

G.4.a.(3)(b)  A  description  of  evideiice 
of  a  broad  and  diverse  level  of  support 
for  and  commitment  to  comprehensive 
cancer  control  planning  or 
implementation  [e.g.,  legislation 
supporting  cancer  prevention  and 
control,  other  sources  of  funding  for 
comprehensive  cancer  control, 
dedicated  comprehensive  cancer  control 
staff);  letters  of  support  (in  a  separate 
tabbed  section  of  the  application)  that 
indicate  the  nature  and  extent  of 
existing  or  planned  collaborative 
support. 

G.4.a.{3)(c)  A  plan  for  collaborating 
with  partners  on  national  campaigns  or 
education  efforts. 

G.4.a.(4)  Management  Plan: 

The  applicant  should; 

G.4.a.(4){a)  Submit  a  management 
plan  that  includes  a  description  of 
proposed  management  structure  that 
addresses  the  use  of  qualified  and 
diverse  technical,  program, 
administrative  staff  (including  in-kind 
staff),  organizational  relationships  (in 
the  appendices  provide  a  copy  of  the 
organizational  chart  indicating  the 
placement  of  the  proposed  or  existing 
program  in  a  department  or  agency), 
internal  aind  external  communication 
systems,  and  a  system  for  sound  fiscal 
management.  Minimal  staffing  should 
include  a  program  coordinator. 
Applicant  should  clearly  indicate  who 
is  responsible  for  ensuring  that  a 
comprehensive  plan  is  developed  and/ 
or  implemented. 

G.4.a.{4){b)  Provide  a  description  of 
the  proposed  or  existing  linkages  within 
the  State/Tribe/Territory  health 
department  [e.g.,  across  risk  factors, 
categorically  funded  programs, 
disciplines)  that  will  support  integration 
and  coordination  within  the  agency. 
The  description  of  the  management 
structure  should  include  discussion  of 
the  integration  and  coordination  of  risk 
factors  and  cancer-related  programs 
both  within  and  outside  of  the  funded 
organization  and  the  integration  of  these 
programs  in  the  planning  or 
implementation  effort.  It  is  important 
that  the  management  plan  address  how 


coordination  and  cooperation  among 
existing  categorical  program  efforts  will 
be  facilitated,  while  allowing  each 
program  to  maintain  individual  integrity 
and  identity. 

G.4.a.(4)(c)  Provide  a  description  of 
the  proposed  core  planning  or 
implementation  team.  The  core  team  is 
traditionally  made  up  of  individuals 
both  within  and  outside  of  the  health 
agency  that  are  committed  to  the 
development  and  implementation  of  the 
comprehensive  cancer  plan. 

G.4.a.(4)(d)  Provide  (in  the 
appendices)  curriculum  vitae  and  job 
descriptions  of  key  staff  to  be  partially 
or  fully  funded  through  this 
announcement,  as  well  as  any  staff  (who 
will  devote  50  percent  or  more  of  their 
time  to  this  program)  to  be  provided 
through  in-kind  support. 

G.4.a.(5)  Workplan: 

The  applicant  should  provide  a 
detailed  work  plan  that  describes  how 
comprehensive  cancer  control  activities 
will  be  conducted.  It  should  include  the 
following: 

G.4.a.(5)(a)  Goals  and  objectives  for 
Year  01. 

G.4.a.(5)(b)  Activities  planned  to 
achieve  objectives. 

G.4.a.(5)(c)  Data  that  will  be  used  to 
assess  program  activities. 

G.4.a.(5)(d)  Time  line  for  assessing 
progress. 

G.4.a.(5)(e)  The  person  or  persons 
responsible  for  activities. 

G.4.a.(5)(f)  Overall  measures  of 
effectiveness. 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  must 
be  objective/quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  shall  be 
submitted  with  the  workplan.  as  an 
element  of  evaluation. 

Grantees  may  use  the  attached 
workplan  template  to  present  this 
information  (Attachment  B— Workplan 
Template  in  the  appendices).  Electronic 
copies  of  the  template  will  be  provided 
when  requested  from  the  Program 
Consultant  listed  in  Section  L  "Where  to 
Obtain  Additional  Information" — 
NCCCP  Section. 

G.4.a.(6)  Comprehensive  Cancer 
Control  Plan:  (for  Implementation 
Applicants  only) 

The  applicant  should: 

G.4.a.(6)(a)  Submit  a  copy  of  the 
existing  up-to-date  State/Tribe/ 
Territory-wide  comprehensive  cancer 
control  plan,  or  an  up-to-date  draft  of  a 
comprehensive  cancer  control  plan.  A 
comprehensive  cancer  control  plan 
should; 


G.4.a.(6)(a)[l]  Include  an  assessment 
of  the  cancer  burden  across  the  Slate/ 
Tribe/Territor\-  using  population-based 
data. 

G.4.a.(6)(a)l2]  Include  short-term  and 
long-term  goals,  measurable  objectives, 
proposed  strategies  to  address  the 
cancer  burden  and  evaluation  plans 

G.4.a.(6)(a)[3]  Be  created  witn  diverse 
partners,  inside  and  outside  of  the  State/ 
Tribe/Territory  health  department,  that 
are  committed  to  achieving  the  goals 
and  objectives  of  the  plan 

G.4.a.(6)(a)[4]  Address  cancer 
prevention,  early  detection,  treatment, 
rehabilitation,  palliation  and  quality  of 
life. 

G.4.a.(6)(b)  Describe  the  process  by 
which  the  plan  was  developed.  If  the 
plan  is  in  draft  format,  describe  the 
process  for  ensuring  readiness  for 
implementation  by  November  1.  2002. 
Include  a  description  of  the 
participating  organizations'  involvement 
in  the  development  of  the  plan.  Clearly 
describe  a  mechanism  to  review, 
evaluate,  and  update  the  plan  to  meet 
changing  needs. 

G.4.a.(6)(c)  Describe  who  will  be 
responsible  for  maintaining  the 
comprehensive  cancer  control  plan, 
assuring  that  the  partnership/coalition 
is  involved  throughout  the  process,  and 
that  comprehensive  cancer  control 
efforts  proceed  according  to  the  State/ 
Tribe/Territor\'s  plan.  Describe  how  the 
cancer  control  plan  will  be 
implemented,  including  the  process  for 
determining  priorities  to  be  addressed 
in  implementing  the  comprehensive 
cancer  control  plan,  the  process  for 
assuring  that  these  decisions  are  data- 
based  or  evidence-based  and  grounded 
in  sound  science,  and  the  role  of  the 
coalition  and/or  collaborators  in  plan 
implementation  Describe  existmg 
programs  funded  by  other  sources  that 
will  be  critical  to  the  successful 
coordination  and  integration  of  the 
proposed  comprehensive  cancer  control 
effort, 

G.4.a.(7)  Itemized  Budget  and 
Justification  A  detailed  budget  with 
supporting  justification  must  be 
provided  and  should  be  related  to 
objectives  that  are  stated  in  the 
applicant's  workplan. 

Applicants  should  note  the  following 
budget-related  issues: 

G.4.a.(7)(a)  Indirect  Costs: 

If  indirect  costs  are  requested,  it  will 
be  necessarv'  to  include  a  copy  of  your 
organization's  current  negotiated 
Federal  Indirect  Cost  Rate  Agreement  or 
a  Cost  Allocation  Plan  for  those  grantees 
under  such  a  plan. 

G.4.a.(7)(b)  Travel: 

Participation  in  CDC  sponsored 
training  workshops  and  meetings  is 
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essential  to  the  effective  implementation 
of  the  NCPCP.  Travel  for  program 
implementation  should  be  justified  and 
related  to  implementation  activities. 

Participation  or  attendance  in  non- 
CDC  sponsored  professional  meetings 
(e.g..  ACS.  NCI.  APHA,  other)  may  be 
requested  but  must  be  directly  relevant 
to  workplan  activities.  Participation 
may  include  the  presentation  of  papers, 
poster  sessions  or  exhibits  on  the 
project.  Specific  requests  should  be 
submitted  with  appropriate  justification. 

The  annual  travel  budget  should 
include: 

G.4.a.(7)(b)[ll  Travel  funds  for  two 
staff  members  to  participate  in  two 
meetings  of  NCCCP  staff  in  Atlanta.  GA 
for  2-3  days  and  one  meeting  of  NCCCP 
staff  at  a  regional  location  for  2-3  days. 

G.4.a.(7)(b)[2]  Funds  for  two  staff 
members  to  make  two,  2-3  day  trips  to 
Atlanta  for  CDC-sponsored  workshops/ 
meetings,  such  as  the  National 
Conference  on  Chronic  Disease 
Prevention  and  Control  and  the  CDC 
Cancer  Conference. 

G.4.b.  NCCCP  Optional  Additional 
Funding  Requests 

Applicants  requesting 
implementation  funds  through  this 
Program  Announcement  have  the  option 
to  submit  requests  to  support  colorectal, 
ovarian,  prostate,  and  skin  cancer 
activities  described  in  their  cancer  plan. 
Up  to  four  separate  proposals  for 
additional  funding  (one  per  specific 
cancer  area)  may  be  submitted.  Each 
proposal  is  limited  to  five  pages  plus  a 
separate  budget  and  narrative 
justification. 

Provide  separate  proposal(s)  for 
activities  described  in  the 
Comprehensive  Cancer  Control  Plan 
addressing  colorectal,  ovarian,  prostate 
or  skin  cancers  (up  to  four  proposals 
may  be  submitted,  but  only  one  in  each 
of  the  four  selected  cancer  areas).  For 
each  proposal,  the  following 
information  should  be  submitted: 

G.4.b.(a)  Relation  to  Comprehensive 
Cancer  Control  Plan  Priority: 

Activities  proposed  for  funding 
should  relate  directly  to  components  of 
the  Comprehensive  Cancer  Control  Plan 
to  be  implemented. 

G.4.b.(b)  Evidence-based  Activities: 

Proposed  activities  should  be 
evidence-based;  relate  to  both  disease 
burden  and  demonstrated  need  and 
deficiencies;  and  have  been  shown  to  be 
effective  in  similar  settings. 

G.4.b.(c)  Organizational  Capability: 

The  cancer  program  should  document 
experience,  capacity,  and  infrastructure 
to  implement  proposed  activities. 

G.4.b.(d)  Evaluation: 


A  proposed  plan  for  evaluating 
progress  toward  meeting  objectives  and 
assessing  impact  should  be  included; 
objectives  should  be  specific, 
measurable,  action-oriented,  realistic, 
and  time-phased. 

G.4.b.(e)  Itemized  Budget  and 
Justification  See  Section  G.4.a.(7)  above 
for  guidance  in  developing  this  section 
of  the  Application. 

G.5.  Other  Requirements 

G.5.a.  Progress  Report  (1  of  2) 

In  addition  to  the  general  guidance 
provided  in  Section  J — "Other 
Requirements",  the  first  of  the  two 
required  progress  reports  should 
include  a  description  of: 

G.5.a.(l)  Activities  accomplished  in 
the  current  fiscal  year,  presented  in 
relation  to  what  has  been  proposed  and 
measured  by  measures  of  effectiveness 
included  in  workplan  (may  submit 
either  in  narrative  or  work  plan  or  chart 
format.) 

G.5.a.(2)  Progress  in  successfully 
accomplishing  recipient  activities,  as 
measured  by  performance  measures 
outlined  in  this  program  announcement. 

G.5.a.(3)  An  activity  that  demonstrates 
the  impact  of  the  comprehensive  cancer 
control  program. 

G.5.a.(4)  The  technical  assistance 
needs  of  the  cooperative  agreement 
recipient. 

G.5.b.  Moving  from  a  Planning  Program 
to  an  Implementation  Program  wnthin 
the  five-year  Project  Period 

For  the  NCCCP  component,  the  first  of 
the  two  required  progress  reports  may 
be  used  as  evidence  of  a  NCCCP 
Planning  Program's  attainment  of  goals 
and  objectives  and  the  program's 
readiness  to  move  to  an  Implementation 
Program  award  should  funds  be 
available.  In  future  years,  Plaiming 
Program  grantees  wishing  to  apply  for 
an  Implementation  Program,  should 
submit  an  application  that: 

G.5.b.(l)  Demonstrates  success  in 
meeting  Planning  Program  Performance 
Measures. 

G.5.b.(2)  Fulfills  the  requirements  of 
the  Implementation  Program. 

G.5.b.(3)  References  "Application 
Content"  and  "Recipient  Activities" 
section  of  this  program  annoimcement 
including  an  itemized  budget  and 
justification. 

Implementation  Program  applications 
will  be  reviewed  by  CDC  staff  utilizing 
a  CDC  Internal  Review  process. 
Applications  can  be  submitted  in  fiscal 
year  2003.  2004,  2005,  or  2006. 
Applications  must  be  submitted  (post 
marked)  by  February  28  of  the  fiscal 
year  in  which  the  applicant  wishes  to  be 
considered  for  Implementation  funding. 


Funding  decisions  may  be  made  on 
the  basis  of  satisfactory  progress  on  the 
Performance  Measures  noted  for  each 
component  as  evidenced  by  required 
reports  (semi-annual  report),  application 
score,  and  the  availability  of  funds. 
Performance  measures  are  listed  after 
each  Recipient  Activity. 

G.6.  Evaluation  Criteria 

G.6.a.  Evaluation  Criteria  for  NCCCP 
and  NCCCP  Optional  Additional 
Funding 

G.6.a.(l)  Planning  Programs: 

G.6.a.(l)(a)  Background  and  Need  (10 
points) 

The  extent  of  need  based  on  disease 
burden  by  age,  gender  and  racial/ethnic 
groups,  mortality  rates,  incidence, 
cancer  program  experience,  existing 
capacity,  and  infi-astructure. 

G.6.a.(l){b)  Collaborative  Partnerships 
and  Community  Involvement  (20 
points) 

The  extent  to  which  the  evidence 
presented  demonstrates  the  breadth  and 
appropriateness  of  the  current  or 
proposed  broad-based  State/Tribe/ 
Territory-wide  coalition/partnership  to 
advise  and  support  comprehensive 
cancer  control  plaiming  activities. 

G.6.a.(l)(c)  Management  Plan  (30 
points) 

The  feasibility  and  clarity  of  the 
proposed  management  plan.  The  extent 
to  which  this  plan  addresses  the  use  of 
qualified  and  diverse  staff,  describes 
proposed  or  existing  linkages  within  the 
State/Tribe/Territory  health  department 
to  support  integration  and  coordination, 
and  describes  a  proposed  core  planning 
team  committed  to  the  program. 

G.6.a.(l)(d)  Workplan  (40  points) 

The  extent  to  which  the  workplan  is 
feasible,  appropriate,  reasonable  and 
provides  a  clear  description  of  an 
evaluation  component. 

G.6.a.(l)(e)  Budget  with  Justification 
(not  scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement  and  the 
applicant's  work  plan. 

G.6.a.(2)  Implementation  Programs: 

G.6.a.(2)(a)  Background  and  Need  (10 
points) 

The  extent  of  need  based  on  disease 
burden  by  age,  gender  and  racial/ ethnic 
groups,  mortality  rates,  incidence, 
cancer  program  experience,  existing 
capacity,  and  infrastructure. 

G.6.a.(2)(b)  Collaborative  Partnerships 
and  Community  Involvement  (15 
points) 

The  extent  to  which  the  evidence 
presented  demonstrates  the  breadth  and 
appropriateness  of  the  current  or 
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proposed  broad-based  State/Tribe/ 
Territory-wide  coalition/partnership  to 
advise  and  support  comprehensive 
cancer  control  implementation 
activities. 

G.6.a.(2)(c)  Management  Plan  (20 
points) 

The  feasibility  and  clarity  of  the 
proposed  management  plan.  The  extent 
to  which  this  plan  addresses  the  use  of 
qualified  and  diverse  staff,  describes 
proposed  or  existing  linkages  within  the 
State/Tribe/Territory  health  department 
to  support  integration-and  coordination, 
and  describes  a  proposed  core 
implementation  team  committed  to  the 
program. 
G.6.a.(2Kd)  Workplan  (35  points) 
The  extent  to  which  the  workplan  is 
feasible,  appropriate,  reasonable  and 
provides  a  clear  description  of  an 
evaluation  component. 

G.6.a.(2)(e)  Comprehensive  Cancer 
Control  Plan  (20  points) 

The  quality  of  the  comprehensive 
cancer  control  plan  in  terms  of  an 
assessment  of  the  cancer  burden  across 
the  State/Tribe/Territory;  inclusion  of 
short-term  and  long-term  goals, 
measurable  objectives,  and  proposed 
strategies  to  address  both  the  cancer 
burden  and  evaluation  plans;  inclusion 
of  diverse  partners  in  development  and 
implementation  of  the  cancer  plan;  and 
description  addressing  the  full  range  of 
cancer  prevention  and  control  activities 
(from  prevention  to  quality  of  life). 

Applications  will  also  be  evaluated  on 
the  extent  to  which  the  evidence 
presented  indicates  that  a  broad  range  of 
partners  and  stakeholders  will  be 
included  in  reviewing  and  updating  the 
plan  as  appropriate;  mechanisms  to 
review,  evaluate  and  update  the  plan  to 
meet  evolving  needs,  and  personnel 
who  will  be  responsible  for  maintaining 
the  plan,  and  describes  how  the  cancer 
control  plan  will  be  implemented, 
including  a  description  of  existing 
programs  that  will  be  critical  to  the 
successful  coordination  and  integration 
of  the  proposed  comprehensive  cancer 
control  effort. 

G.6.a.(2)(f)  Budget  with  Justification 
(not  scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement  and  the 
applicant's  implementation  plan. 

G.6.a.(3)  (Optional)  Additional 
Activities  in  Colorectal,  Ovarian, 
Prostate,  and  Skin  Cancer. 

Optional  proposals  for  additional 
funding  will  be  reviewed  by  an 
Objective  Review  Panel. 

The  following  are  criteria  to  be  used 
for  review  of  additional  proposals: 


G.6.a.(3)(a)  Consistent  with  Priority 
Area  Specified  in  the  Comprehensive 
Cancer  Control  Plan  (30  points)  The 
extent  to  which  activities  proposed  in 
the  workplan  relate  to  components  of 
the  Comprehensive  Cancer  Control  Plan 
to  be  implemented. 

G.6.a.(3)(b)  Appropriate  Activities  (30 
points) 

The  extent  to  which  proposed 
activities  are  evidence-based;  relate  to 
disease  burden  and  demonstrated  need; 
and  have  been  shown  to  have  been 
effective  in  similar  settings. 

G.6.a.(3)(c)  Organizational  Capability 
(10  points) 

The  extent  to  which  the  cancer 
program  has  experience,  capacity  and 
infrastructure  to  implement  proposed 
activities. 

G.6.a.(3)(d)  Evaluation  (30  points) 

The  extent  to  which  the  proposed 
plan  for  evaluating  progress  toward 
meeting  objectives  and  assessing  impact 
appears  reasonable  and  feasible;  and  the 
degree  to  which  objectives  are  specific, 
measurable,  action-oriented,  realistic 
and  time-phased. 

G.6.a.(3)(e)  Budget  with  Justification 
(not  scored) 

The  extent  to  which  tJie  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement  and  the 
applicant's  work  plan. 

G.6.a.(3)(f)  Human  Subjects  Protection 
(not  scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects. 

H.  Specific  Guidance  for  the  National 
Breast  and  Cervical  Cancer  Early 
Detection  Program  (NBCCEDP) 

H.l.  Eligible  Applicants 

Eligible  tribal  organizations  in  this 
category  are  encouraged  to  collaborate 
with  other  tribal  organizations  in 
geographic  or  cultural  proximity  to 
submit  one  application.  Such 
collaboration  will  help  to  maximize  the 
number  of  women  potentially  eligible 
for  services  under  this  program 
aimouncement. 

H.2.  Availability  of  Funds 

Approximately  $83,000,000  is 
available  to  hind  51  existing  NBCCEDP 
grantees  under  Program  Announcement 
Numbers  99052  and  01038.  It  is 
expected  that  the  average  award  will  be 
$1,570,000,  ranging  from  $117,000  to 
$6,700,000. 

In  addition,  approximately 
$57,000,000  is  available  in  FY  2002  to 
fund  20  to  22  new  NBCCEDP  recipients. 
This  includes  current  recipients  under 


Program  Announcements  Numbers 
97018  and  96023.  It  is  expected  that  the 
average  award  will  be  $2,680,000, 
ranging  fi'om  $200,000  to  $7,940,000 
Requests  for  these  funds  will  be 
competitive. 

H.2.a.  Direct  Assistance 

No  new  direct  assistance  funds  will 
be  awarded  in  lieu  of  financial 
assistance  to  successful  NBCCEDP 
component  recipients. 

H.2.b.  Use  of  Funds 

H,2.b.(l)  60/40  Requirement:  Not  less 
than  60  percent  of  cooperative 
agreement  funds  must  be  spent  for 
screening,  tracking,  follow-up  and  the 
provision  of  appropriate  individually 
provided  support  ser\'ices  Cooperative 
agreement  funds  supporting  public 
education  and  outreach,  professional 
education,  quality  assurance  and 
improvement,  surveillance  and  program 
evaluation,  partnerships,  and 
management  may  not  exceed  40  percent 
of  the  approved  budget  (Section 
1503(a)(1)  and  (4)  of  the  PHS  Act.  as 
amended].  Further  information  about 
the  60/40  distribution  is  provided  in  the 
NBCCEDP  Policies  and  Procedure 
Manual.  Section  II.  beginning  on  page 
10.  The  NBCCEDP  Policies  and 
Procedures  Manual  can  be  accessed 
through  the  Internet  at  http:// 
i\'\%'w.cdc.gov/cancer/nbccedp  or  by 
contacting  the  program  technical 
assistant  contact  listed  in  Section  I. 
Where  to  Obtain  Additional 
Information. 

H.2.b.(2)  Inpatient  Hospital  Services; 
Cooperative  agreement  funds  must  not 
be  spent  to  provide  inpatient  hospital  or 
treatment  services  [Section  1504(g)  of 
the  PHS  Act,  as  amended].  Refer  to  the 
NBCCEDP  Policies  and  Procedures 
Manual.  Section  I\'.  "Reimbursement 
Policies  for  Screening  and  Diagnostic 
Services,'"  beginning  on  page  1 .  for 
additional  information  about  allowable 
screening  and  diagnostic  services. 

H.2.b.(3)  Administrative  Expenses:' 
Not  more  than  10  percent  of  the  total 
funds  awarded  may  be  spent  annually 
for  administrative  expenses,  These 
administrative  expenses  are  in  lieu  of 
and  replace  indirect  costs  [Section 
1504(f)  of  the  PHS  Act.  as  amended) 
Administrative  expenses  comprise  a 
portion  of  the  40  percent  component  of 
the  budget. 

H.2.C.  Recipient  Financial  Participation 

H.2.c.(l)  Matching  Requirement 
Recipient  financial  participation  is 
required  for  this  program  in  accordance 
with  the  authorizing  legislation  Section 
1502(a)  and  (b)(1).  (2),  and  (3)  of  the 
PHS  Act,  as  amended,  requires 
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matching  funds  from  non-Federal 
sources  in  an  amount  not  less  than  one 
dollar  for  every-  three  dollars  of  Federal 
funds  awarded  under  this  program. 
However.  Title  48  of  the  U.S.  Code 
1469a(d)  requires  DHHS  to  waive 
matching  fund  requirements  for  Guam, 
U.S.  Virgin  Islands,  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  up  to  5200,000. 

Matching  funds  may  be  cash,  in-kind 
or  donated  services  or  equipment. 
Contributions  may  be  made  directly  or 
through  donations  from  public  or 
private  entities.  Public  Law  93-638 
authorizes  tribal  organizations 
contracting  under  the  authority  of  Title 
I  to  use  funds  received  under  the  Indian 
Self-Determination  Act  as  matching 
funds. 

Applicants  may  also  designate  as 
State/Tribe/Territorv'  matching  funds 
any  non-Federal  amounts  spent 
pursuant  to  Title  XIX  of  the  Social 
Security  Act  for  the  screening,  tracking, 
follow-up  and  case  management  of 
women  for  breast  and  cer\'ical  cancers. 

Matching  funds  may  not  include:  (1) 
Payment  for  treatment  services  or  the 
donation  of  treatment  services:  (2) 
services  assisted  or  subsidized  by  the 
Federal  government:  or  (3)  the  indirect 
or  overhead  costs  of  an  organization. 

All  costs  used  to  satisfy  the  matching 
requirements  must  be  documented  by 
the  applicant  and  will  be  subject  to 
audit.  Specific  rules  and  regulations 
governing  the  matching  fund 
requirement  are  included  in  the  PHS 
Grants  Policy  Statement.  Section  6. 
Matching  funds  are  not  subject  to  the 
60/40  requirement  described  above  in 
H.2.b(l).  For  further  information  about 
the  matching  fund  requirement,  see  the 
NBCCEDP  Policies  and  Procedures 
Manual,  Section  II,  pages  19-21  and 
page  35. 

H.2.c.(2)  Maintenance  of  Effort:  In 
determining  the  matching  funds  for  the 
NBCCEDP  contribution,  applicants 
should  calculate  the  average  amount  of 
non-Federal  contributions  toward  breast 
and  cervical  cancer  programs  and 
activities  for  the  two  year  period 
preceding  the  first  Federal  fiscal  year  of 
funding  for  NBCCEDP.  This  amount  is 
referred  to  as  Maintenance  of  Effort 
(MOE).  Only  those  non-Federal 
contributions  in  excess  of  the  MOE 
amount  may  be  considered  as  matching 
funds.  Supplanting,  or  replacing, 
existing  program  efforts  currently  paid 
with  Federal  or  non-Federal  sources  is 
not  allowable. 

H.2.d.  Funding  Preference 

Funding  preference  may  be  given  to 
applications  from  currently  funded 
recipients.  Preference  may  also  be  given 


to  tribal  organizations  that  collaborate 
with  other  tribal  organizations  in 
geographic  or  cultural  proximity  for  the 
purpose  of  maximizing  the  number  of 
women  potentially  eligible  for  services 
under  this  Program  Announcement. 

H.2.e.  Funding  Consideration 

Funding  Consideration  for  the 
NBCCEDP  component  may  be  based  on: 

H.2.e.(l)  Total  amount  of  funding 
available  to  support  the  NBCCEDP.  See 
H.2.  "Availability  of  Funds"  for  this 
information. 

H.2.e.(2)  The  proportion  of  funds 
awarded  for  NBCCEDP  activities  that 
were  spent  during  the  budget  period,  if 
such  funds  were  received  in  the  past. 

H.2.e.(3)  The  appropriate  and  timely 
use  of  unobligated  funds  from  previous 
years,  if  such  funds  were  received  in  the 
past. 

H.3.  Program  Requirements  for 
NBCCEDP 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting  the 
activities  under  H.3.a.  (Recipient 
Activities)  and  CDC  will  be  responsible 
for  the  activities  listed  under  H.3.b, 
(CDC  Activities). 

H.3.a.  Recipient  Activities 

H.3.a.(l)  Provide  breast  and  cervical 
cancer  screening  services  in  a  timely 
and  appropriate  manner  to  a  reasonable 
number  of  women  (negotiated  with  CDC 
based  upon  eligible  populations  and 
funds  to  support  clinical  services)  who 
are  under-served,  low-income  and 
uninsured,  with  a  focus  on  women  from 
racial  and  ethnic  minority  populations. 
Performance  will  be  measured  by  the 
extent  to  which  the  number  of  eligible 
women  served  and  their  demographic 
characteristics  is  consistent  with 
projections. 

H.3.a.(2)  Refer  women  with  abnormal 
screening  results  for  diagnostic  and 
treatment  services  in  a  timely  and 
appropriate  manner.  Performance  will 
be  measured  by  the  extent  to  which  data 
are  complete  when  submitted  to  CDC 
and  the  timeliness  of  diagnostic  and 
treatment  services  meets  the  60  day 
standard. 

H.3.a.(3)  Implement  a  breast  and 
cervical  cancer  early  detection  program 
that  meets  or  exceeds  expectations  in 
each  of  the  NBCCEDP  components. 
Descriptions  of  the  NBCCEDP 
components,  including  each 
components  minimum  core 
expectations,  can  be  accessed  through 
the  Internet  at  http://ivww.cdc.gov/ 
cancer/ nhccedp  or  the  technical 
assistance  contact  listed  in  Section  J, 
"Where  to  Obtain  Additional 


Information",  A  summary  of  the 
NBCCEDP  Program  Components  and 
their  minimum  core  elements  can  be 
found  as  Attachment  C— NBCCEDP 
Program  Component  in  the  appendices. 
Performance  will  be  measured  by  the 
extent  to  which  the  program  meets  or 
exceeds  the  core  elements  of  each  of  the 
program  components. 

H.3.a,(4)  Review  progress  in  meeting 
objectives  and  performance  measures 
with  CDC  staff  during  regular 
conference  calls  and/or  site  visits. 
Evaluate  all  component  activities 
routinely  and  use  results  to  improve 
program  planning  and  implementation. 
Performance  will  be  measured  by  the 
extent  to  which  there  is  an  evaluation 
plan  for  each  component  and  evaluation 
results  are  used  to  improve  the  program, 

H.3.a.(5)  Attend  CDC-sponsored 
meetings  and  training  opportunities. 

H.3,b.  CDC  Activities 

H.3.b.(l)  Provide  ongoing  guidance, 
technical  assistance  and  consultation  to 
Grantees  to  support  their  planning, 
implementation  and  evaluation  of  each 
NBCCEDP  program  component. 
Technical  assistance  from  CDC  may 
address: 

H.3.b.(l)(a)  Practical  application  of 
Public  Law  101-354,  including 
amendments  to  the  law. 

H.3.b.(l)(b)  Design  and 
implementation  of  program 
components. 

H.3.b.(l)(c)  Interpretation  of  current 
scientific  literature  related  to  the  early 
detection  of  breast  and  cervical  cancer. 

H.3.b.(l)(d)  Interpretation  of  program 
outcome,  screening  and  surveillance 
data. 

H.3.b.(l)(e)  Overall  operational 
planning  and  program  management. 

H.3.b.(2)  Provide  relevant  public 
health  practice  recommendations  and 
occasions  for  exchange  of  information 
and  collaboration  among  recipients, 

H.4.  Content 

Use  the  information  in  Sections  H.3. 
Program  Requirements  for  NBCCEDP, 
H.4.  Content,  and  H.5  Evaluation 
Criteria  to  develop  the  application 
content.  Your  application  will  be 
evaluated  using  the  criteria  listed,  so  it 
is  important  to  follow  them  in  laying 
out  your  program  plan. 

Applications  should  not  exceed  65 
double-spaced  pages  including  budget 
and  justification.  Appendices  (including 
curriculum  vitae,  job  descriptions, 
organizational  charts,  and  any  other 
supporting  documentation)  are  not 
counted  in  the  65-page  limit, 

H,4.a,  NBCCEDP  Application  Outline 

Please  provide  the  following 
information  as  outlined  below. 
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H.4.a.(l)  Capability  for  Program 
Implementation  (Up  to  10  pages) 

Applicants  should  address  their 
capability  to  implement  proposed 
activities. 

Applicants  not  currently  funded 
should  describe  experience  with  other 
screening  programs  and  their  results. 
Describe  relationships  with  key  partners 
who  can  recruit  clients,  affect  systems, 
deliver  services  and  support  the 
screening  program. 

H. 4. a. (2)  Organizational  Support  (up 

to  5  pages) 

The  applicant  should  provide  the 
following  information: 

H.4.a.(2)(a)  A  plan  for  program 
management,  including  an 
organizational  chart.  Describe  those 
positions  which  have  oversight 
responsibility.  Address  leadership  and 
administrative  plans.  Discuss  strategies 
for  ensuring  appropriate  communication 
among  key  staff  on  the  status  of  program 
implementation,  maintenance,  and 
related  issues. 

H.4.a.(2)(b)  If  the  applicant  has  a 
cancer  registry'  that  has  achieved 
NAACCR  certification,  a  plan  or 
description  of  the  current  process  to 
link  data  elements  (e.g.,  stage,  tumor 
size,  date  of  treatment  initiation)  related 
to  cancers  diagnosed  through  the 
program  with  the  comparable 
information  in  the  cancer  registry  in 
order  to  verify  or  correct  data.  For  more 
information  about  Cancer  Registries  see 
h  ttp  -.11  www.  cdc.gov/can cer/npcr.  h  tip :// 
www-seer.ims.nci.nih.gov.  and  for 
NAACCR  certification  see  http:// 
www.  NAA  CCR .  org. 

H.4.a.(2)(c)  If  the  applicant  currently 
has  or  is  applying  for  comprehensive 
cancer  control  planning  or 
implementation  funds,  describe  the 
ways  in  which  the  breast  and  cervical 
cancer  screening  program  will 
contribute  to  and  benefit  from  activities 
related  to  comprehensive  cancer  control 
planning  or  implementation. 

H.4.a.(3)  Identification  of  Eligible  and 
Priority  Populations  (Up  to  2  pages) 

The  applicant  should  describe: 

H.4.a.(3)(a)  The  number  of  women 
who  are  at  or  below  250  percent  of  the 
Federal  poverty  level  and  uninsured,  by 
age  (18-39;  40-49;  50-64)  and  racial/ 
ethnic  distribution  (use  2000  Census 
data,  unless  it  is  not  available).  Note 
that  tribes  are  encouraged  to  collaborate 
with  other  tribes  in  geographic  or 
cultural  proximity  in  order  to  maximize 
the  number  of  women  potentially 
eligible  for  services  under  this  program 
announcement. 

H.4.a.{3)(b)  The  priority  populations 
for  screening,  including  supporting  data 
and/or  justification  for  their  selection. 
Describe  the  specific  barriers  to 


screening  services  that  impede  women 
in  the  priority  populations  from 
participating  in  breast  and  cervical 
cancer  screening  and  follow-up  services. 
Broadly,  priority  populations  can  6e 
described  as  women  who  are  racial, 
ethnic  and/or  cultural  minorities,  such 
as  American  Indians,  Alaska  Natives. 
African- Americans,  Hispanics.  Asian 
and  Pacific  Islanders,  lesbians,  women 
with  disabilities,  and  women  who  live 
in  geographically  or  culturally  isolated 
communities  in  urban  and  rural  areas. 
The  term  priority  populations,  as 
defined  above,  will  be  used  throughout 
this  document. 

H.4.a.(3)(c)  Regardless  of  the 
geographic  area,  priority  for  breast 
cancer  screening  should  be  given  to 
women  age  50  to  64  years  of  age. 
Priority  for  cervical  cancer  screening 
should  be  given  to  rarely  or  never 
screened  women,  age  18  to  64. 

H.4.a.(4)  Workplan  (Up  to  15  pages) 

For  each  program  component,  a 
detailed  workplan  and  timeline 
including  evaluation  activities  to  be 
accomplished  must  be  submitted  for  the 
period  September  30,  2002  through  June 
29,  2003.  The  minimum  core 
expectations  for  each  program 
component  should  be  addressed  in  the 
workplan.  For  descriptions  of  the 
NBCCEDP  components,  see  Attachment 
C— "NBCCEDP  Program  Components" 
in  the  appendices.  The  workplan  should 
include  the  following: 

H.4.a.(4)(a)  Measurable  goals  and 
objectives. 

H.4.a.(4)(b)  Activities  planned  to 
achieve  objectives. 

H.4.a.(4)(c)  Data  that  will  be  used  to 
assess  program  activities. 

H.4.a.(4)(d)  Timeline  for  assessing 
progress. 

H.4.a.(4)(e)  Person  or  persons 
responsible  for  activities. 

H.4.a.(4)(f)  Overall  measures  of 
success/effectiveness. 

Applicants  are  encouraged  to  use  the 
NBCCEDP  workplan  template  available 
through  the  Internet  at  http:// 
www.cdc.gov/cancer/nhccedp/training/ 

index.htm. 

Applicants  should  include  an 
attachment  to  the  workplan  with 
realistic  screening  projections  for  fiscal 
year  2002-2003  that  are  based  on  past 
screening  performance.  Applicants  who 
are  not  currently  funded  by  CDC  for 
breast  and  cervical  cancer  screening 
should  present  data  about  existing 
programs,  if  applicable.  Screening 
projections  should  include  the  number 
of  women  to  be  screened  by  the  program 
by  age,  race  and  ethnicity.  If  women 
with  other  characteristics  have  been 
selected  as  priority  populations,  please 
estimate  the  number  of  these  women  to 


be  served.  Applicants  should  include  a 
projection  of  the  number  of  rarely  and 
never  screened  women  to  receive  a 
cen'ical  cancer  screening  examination. 
Applicants  are  encouraged  to  present 
screening  projections  using  the 
Screening  Projections  Matrix, 
Attachment  D — "Screening  Projections 
Matrix"  in  the  appendices. 

The  Breast  and  Cer\'ical  Cancer 
Treatment  and  Prevention  Act  of  2000 
(Public  Law  106-354)  amends  Title  XIX 
of  the  Social  Security  Act  to  give  States 
the  option  to  provide  Medicaid  coverage 
to  women  who  have  been  screened 
under  the  NBCCEDP  and  found  to  have 
breast  or  cervical  precancerous 
conditions  or  cancer.  If  the  applicant 
has  submitted  a  request  to  the  Center  for 
Medicare  and  Medicaid  Ser\-ices  (CMS) 
under  this  law  and  received  approval, 
complete  Attachment  E — "The  Breast 
and  Cervical  Cancer  Prevention  and 
Treatment  Act  Form"  in  the  appendices. 
Additional  information  about  this  law 
can  be  obtained  from  the  following  web 
site:  httpJ/H'wwcdc.gov/cancer/ 
nbccedp. 

H.4.a.(5)  Itemized  Budget  and 
Justification  (Up  to  10  pages) 

A  detailed  budget  with  supporting 
justification  must  be  provided  and 
should  be  related  to  objectives  that  are 
stated  in  the  applicant's  workplan 

Applicants  should  note  the  following 
budget-related  issues: 
H.4.a.(5)(a)  Travel: 
Participation  in  CDC  sponsored 
training  workshops  and  meetings  is 
essential  to  the  effective  implementation 
of  the  NCPCP.  Travel  for  program 
implementation  should  be  justified  and 
related  to  implementation  activities. 
Participation  or  attendance  in  non- 
CDC  sponsored  professional  meetings 
(e.g.,  ACS,  NCI.  APHA,  other)  may  be 
requested  but  must  be  directly  relevant 
to  workplan  activities.  Participation 
may  include  the  presentation  of  papers, 
poster  sessions  or  exhibits  on  the 
project.  Specific  requests  should  be 
submitted  with  appropriate  justification. 

The  annual  travel  budget  should 
include: 

H.4.a.(5)(a)llj  The  Program  Director  or 
Coordinator  to  travel  to  Atlanta.  GA  to 
participate  in  two  business  meetings  of 
Program  Directors  (2-3  davs). 

H.4.a.(5)(a)l2l  The  Data  Manager  and 
one  other  person  to  Atlanta.  GA  to 
participate  in  the  Data  Manager's 
meeting  (2-3  davs). 

H.4.a.(5)(a)[3]  3-5  persons  to  attend 
up  to  two  regional  training 
opportunities. 

H.4.a.(5)(a)[4]  3-5  persons  to  AUanta. 
GA.  as  invited  by  CDC.  to  report 
program  implementation  progress 
("reverse  site  visit")  and  for 
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consultation/technical  assistance  or  to 
participate  on  national  work  groups/ 
committees  (two  davs). 

The  following  additional  guidance 
relates  to  the  NBCCEDP  portion  only  of 
this  program  announcement. 

Indicate  the  60/40  distribution 
required  by  presenting  the  budget  in 
two  columns,  one  containing  the  60 
percent  allowable  items  and  the  other 
containing  the  40  percent  allowable 
items. 

A  sample  60/40  budget  breakdown 
can  be  found  in  the  NBCCEDP  Policies 
and  Procedures  Manual,  Section  II,  page 
38.  For  further  information  about  the 
60/40  requirement,  please  refer  to  the 
NBCCEDP  Policies  and  Procedures 
Manual,  Section  II,  page  10. 

The  applicant  should  submit  a 
completed  Screening  and  Diagnostic 
Worksheet  (Attachment  F — "Screening 
and  Diagnostic  Worksheet"  in  the 
appendices)  which  is  used  to  estimate 
the  amount  of  funding  needed  to 
reimburse  providers  for  allowable 
clinical  services  provided  to  eligible 
women  served  in  your  programa.  Further 
information  about  the  Screening  and 
Diagnostic  Worksheet  is  provided  in  the 
NBCCEDP  Policies  and  Procedures 
Manual,  Section  IV,  pages  21-25.  An 
electronic  version  of  the  Screening  and 
Diagnostic  Worksheet,  an  EXCEL 
spreadsheet,  may  be  obtained  through 
the  program  technical  assistance  contact 
listed  in  Section  L.  "Where  to  Obtain 
Additional  Information." 

No  new  direct  assistance  funds  will 
be  awarded  in  lieu  of  Bnancial 
assistance  to  successful  NBCCEDP 
component  applicants. 

H.4.a.(6)  Source  Data  for  Matching 
Requirement  (up  to  1  page) 

H.4.a.(6)(a)  Provide  a  detailed 
description  of  the  sources  of  non- 
Federal  matching  funds  by  name  and 
the  estimated  amounts  from  each  for  the 
forthcoming  fiscal  year.  Applicants  are 
encouraged  to  use  the  Sources  and 
Projections  of  Matching  Funds 
worksheet  (See  Attachment  G — 
"Sources  and  Projections  of  Matching 
Funds  Worksheet"  in  the  appendices). 
The  applicant  should  document  the 
procedures  for  determining  the  value  of 
non-cash  matching  funds.  Describe  the 
procedures  for  documenting  the  actual 
match  received.  Further  information 
about  the  Matching  Funds  Requirement 
can  be  found  in  the  NBCCEDP  Policies 
and  Procedures  Manual.  Section  II. 
pages  19-21  and  page  35. 

H.4.a.(6)(b)  Previously  funded 
applicants  should  provide  their 
Maintenance  of  Effort  amount. 
Applicants  not  currently  funded  should 
detail  the  average  amount  of  non- 
Federal  dollars  spent  by  the  applicant 


for  breast  and  cervical  cancer  programs 
and  activities  for  the  two  year  period 
preceding  the  first  Federal  fiscal  year  of 
NBCCEDP  funding. 

H.4.a.(7)  Letters  of  Commitment  (Up 
to  10  pages) 

Applicants  should  include  letters  of 
commitment  (dated  within  the  last  three 
months)  from  key  partners,  participants, 
and  community  leaders  that  detail  their 
participation  in  and  support  of  the 
proposed  program.  If  the  applicant  is  a 
Tribe,  also  include  either  of  the 
following  documentation,  as 
appropriate:  1)  A  signed  and  dated  tribal 
resolution  supporting  the  application 
from  the  Indian  Tribe  served  by  the 
project.  If  the  applicant  includes  more 
than  one  Indian  Tribe,  resolutions  fi"om 
all  Tribes  to  be  served  must  be  included; 
or  2)  A  letter  of  support  for  the 
application  from  the  Board  of  Directors 
of  an  Urban  Indian  organi2ation(s)  or 
Indian  Health  organization(s).  signed  by 
the  Board  Chairman. 

H.4.a.(8)  Compliance  with  Program 
Requirements: 

Requirements  and  Activities  of  Public 
Law  101-354  and  related  Amendments 
require  that  funds  may  not  be  awarded 
under  this  program  unless  the  State, 
Tribe  or  Territory  agrees  that: 

H.4.a.(8)(a)  Funds  will  not  be  spent  to 
make  payment  for  any  item  or  service 
that  will  be  paid  or  can  reasonably  be 
expected  to  be  paid  bv: 

H.4.a.(8)(a)(ll  Any  State 
compensation  program,  insurance 
policy,  or  Federal  or  State  health 
benefits  program. 

H.4.a.(8)(a)l2|  An  entity  that  provides 
health  services  on  a  prepaid  basis. 
[Section  1504(d)(1)  and  (2)  of  the  PHS 
Act.  as  amended] 

H.4.a.(8)(b)  If  charges  are  to  be 
imposed  on  clients  for  the  provision  of 
services  or  program  activities,  such  fees/ 
charges  for  allowable  screening  and 
diagnostic  evaluation  will  be: 

H.4.a.(8)(b)(l]  Assessed  according  to  a 
schedule  of  fees  made  available  to  the 
public.  [Section  1504(b)(1)  of  the  PHS 
Act,  amended) 

H.4.a.(8)(b)[2]  Adjusted  to  reflect  the 
income  of  the  woman  involved.  [Section 
1504(b)(2)  of  the  PHS  Act.  as  amended] 

H.4.a.(8)(b)[3]  Totally  waived  for  any 
woman  with  an  income  of  less  than  100 
percent  of  the  Federal  poverty  line. 
[Section  1504(b)(3)  of  the  PHS  Act,  as 
amended] 

H.4.a.(8)(c)  The  schedule  of  fees/ 
charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Center  for  Medicare  and 
Medicaid  Services,  formerly  Health  Care 
Financing  Administration  (HCFA).  Fee/ 
charge  schedules  should  be  developed 


in  accordance  with  guidelines  described 
in  the  interim  final  rule  (42  CFR  Parts 
405  and  534)  which  implements  Section 
4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
101-508)  which  provides  limited 
coverage  for  screening  mammography 
services. 

H.4.a.(8)(d)  It  will  assure,  in 
accordance  with  the  applicable  law,  the 
quality  of  screening  procedures 
provided. 

H.4.a.(8)(d)[l]  All  facilities 
conducting  mammography  screening 
procedures  funded  by  the  Program  must 
be  MQSA  certified  (Mammography 
Quality  Standards  Act  of  1992).  [Section 
1503(c)  of  the  PHS  Act.  as  amended] 
Additional  information  about  quality 
assurance  is  included  in  the  NBCCEDP 
Policies  and  Procedures  Manual. 
Section  II.  page  14. 

H.4.a.(8)(d)[2]  All  facilities 
conducting  cervical  screening 
procedures  funded  by  the  Program  must 
be  CLIA  certified  (Clinical  Laboratory 
Improvement  Amendments  of  1988). 
Padiologists  participating  in  the 
program  must  record  their  findings 
using  the  Bethesda  System.  [Section 
1503(c)  of  the  PHS  Act.  as  amended] 
Additional  information  about  quality 
assurance  is  included  in  the  NBCCEDP 
Policies  and  Procedures  Manual, 
Section  II.  page  14. 

H.4.a.(8)(e)  Screening  and  re- 
screening  procedures  are  available  for 
both  breast  and  cervical  cancers  and 
include  a  clinical  breast  exam, 
mammography,  pelvic  exam  and  Pap 
test.  [Section  1503(a)(2)(A)  and  (B).] 

H.4.a.(8)(f)  If  a  new  or  improved,  and 
superior,  screening  procedure  becomes 
widely  available  and  is  used,  this 
superior  procedure  will  be  utilized  in 
the  program  [Section  1503(b)  of  the  PHS 
Act.  as  amended). 

H.4.a.(8)(g)  Women  served  under  the 
NBCCEDP  are  those  wrQi  incomes  at  or 
below  250  percent  of  Federal  poverty 
guidelines,  who  lack  insurance  coverage 
for  these  services.  The  official  poverty 
line  is  established  by  the  Director  of  the 
Office  of  Management  and  Budget 
(0MB)  and  revised  by  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  (DHHS)  in  accordance  with 
Section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1991  [Section 
1504(a)  of  the  PHS  Act.  as  amended]. 
Policies  related  to  eligibility  for 
screening  are  detailed  in  the  NBCCEDP 
Policies  and  Procedures  Manual. 
Section  IV. 

H.4.a.(8)(h)  Women  screened  in  the 
Program  will  receive  appropriate 
referrals  for  diagnostic  services  and,  to 
the  extent  practicable,  appropriate, 
affordable  and  timely  diagnostic  and 
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treatment  services.  [Section  1501(a)(2) 
of  the  PHS  Act.  as  amended] 

H.4.a.(8)(i)  Breast  and  cer\'ical  cancer 
screening  services  are  established 
throughout  the  State.  Tribe,  or  Territory 
[Section  1504(c)(1)  of  the  PHS  Act.  as 
amended].  Funds  may  not  be  awarded 
under  this  announcement  unless  the 
State/Tribe/Territory  involved  agrees 
that  services  and  activities  will  be  made 
available  throughout  the  State/Tribe/ 
Territorj',  including  availability  to 
members  of  any  Indian  Tribe  or  tribal 
organization  (as  such  terms  are  defined 
in  Section  4  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act).  CDC  may  waive 
[Section  1504(c){2)  of  the  PHS  Act,  as 
amended]  this  requirement  if  it  is 
determined  that  compliance  by  the 
State/Tribe/Territor>'  would  result  in  an 
inefficient  allocation  of  resources  with 
respect  to  carr\'ing  out  a  breast  and 
cervical  cancer  early  detection  program 
[as  described  in  Section  1501(a)].  A 
request  from  the  recipient  outlining 
appropriate  and  detailed  justification 
would  be  required  before  the  waiver  is 
approved. 

H.4.a.(8)(j)  The  amount  paid  by  a 
State/Tribe/Territory  for  a  screening 
procedure  will  not  exceed  the  amount 
that  would  be  paid  under  part  B  of  Title 
XVIII  of  the  Social  Security  Act 
(Medicare).  [Section  1501(b)(3)  of  the 
PHS  Act,  as  amended] 

H.4.a.(8)(k)  Funds  will  be  used  in  a 
cost-effective  manner. 

Applicants  should  include  a 
statement  that  indicates  that  they  have 
read  and  understand  that  they  will  be 
held  accountable  for  items  8a-8k,  and 
that  they  will  maintain  documentation 
that  would  provide  proof  of  compliance 
in  the  event  of  a  program  or  fiscal  audit. 

In  addition,  programs  must  provide 
the  CPT  codes  and  schedule  of  fees  for 
breast  and  cervical  cancer  screening  and 
diagnostic  services  to  be  used  by  the 
program.  In  States/Tribes/Territories 
where  there  are  multiple  Medicaid  rates 
and  a  single  reimbursement  rate  is 
proposed,  the  applicant  must  provide 
justification  for  approval. 

H.5.  NBCCEDP  Evaluation  Criteria 

H.5.a.  Capability/Commitment  (35 
points) 

The  likelihood  that  the  applicant  will 
be  successful  in  implementing  the 
proposed  activities  as  measured  by: 

H.5.a.(l)  For  Currently  Funded 
Applicants: 

H.5.a.(l)(a)  Prior  performance,  as 
reflected  in  the  discussion  of  progress 
on  meeting  objectives  in  the  current 
workplan  and  achieving  the  standards 
of  the  NBCCEDP  program  progress 
indicators. 


H.5.a.(l)(b)  The  extent  to  which 
letters  of  commitment  from  key 
partners,  participants,  and  community 
leaders  detail  their  participation  in  and 
support  of  the  proposed  program. 

H.5.a.(l)(c)  If  the  applicant  is  a  Tribe, 
the  inclusion  of  a  tribal  resolution(s)  or 
letter  of  support  from  the  Board  of 
Directors. 

H.5.a.(2)  For  Applicants  Not  Currently 
Funded: 

H.5.a.(2)(a)  Prior  performance,  as 
reflected  in  the  discussion  of  experience 
with  similar  existing  programs  or 
audiences. 

H.5.a.(2)(b)  Extent  to  which  letters  of 
commitment  from  key  partners, 
participants,  and  community  leaders 
detail  their  participation  in  and  support 
of  the  proposed  program. 

H.5.a.(2)(c)  If  the  applicant  is  a  Tribe, 
the  inclusion  of  a  tribal  resolution(s)  or 
letter  of  support  from  the  Board  of 
Directors. 

H.5.b.  Organizational  Support  (15 
points) 

H.5.b.(l)  The  extent  to  which  the 
leadership  and  administrative  plans 
presented  can  reasonably  be  expected  to 
facilitate  the  achievement  of  program 
goals  and  objectives  and  the  resolution 
of  problems. 

H.5.b.(2)  If  the  applicant  has  or  is 
currentlv  applying  for  comprehensive 
cancer  control  planning  or 
implementation  funds,  the  extent  to 
which  there  is  evidence  that  the  breast 
and  cervical  cancer  screening  program's 
contributions  to  and  benefits  from  that 
activity  have  been  discussed. 

H.5.b.(3)  If  the  applicant  has  a  Cancer 
Registry-  certified  by  NAACCR.  the 
existence  of  a  data  linkage  between  the 
NBCCEDP  and  the  cancer  registry*. 

H.5.C.  Identification  of  Eligible  and 
Priority  Populations  (15  points) 

The  clarity  with  which  the  applicant 
describes  the  potentially  eligible 
population,  the  depth  of  discussion  of 
the  selection  and  characteristics  of  the 
priority  populations  and  the  extent  to 
which  program  activities  have  been 
designed  to  address  barriers  to  care.  The 
reasonableness  of  the  projected 
population  to  be  served  based  on  past 
performance  and  the  proposed 
recruitment  and  service  delivery'  system. 

H.5.d.  Workplan  (35  points) 

The  degree  of  comprehensiveness  and 
quality  of  the  workplan  as  measured  by 
the  quality  of  the  objectives,  the 
feasibility  and  likeUhood  of 
effectiveness  of  proposed  activities  to 
attain  the  objectives,  the 
appropriateness  of  their  related 
measiu-es  of  effectiveness  and  the 


reasonableness  of  the  proposed 
timeline,  for  each  of  the  NBCCEDP 
program  components. 

H.5.e,  Budget  with  Justification  (Not 
Weighted) 

The  extent  to  which  the  proposed 
budget  is  reasonable,  justified, 
consistent  and  in  compliance  with  the 
program  requirements. 

H.5.f.  Source  Data  for  Matching 
Requirement  (Not  Weighted) 

The  extent  to  which  the  applicant 
describes  the  sources  and  amounts  of 
matching  funds,  the  methods  for 
determining  the  value  of  non-cash 
match,  the  methods  for  documenting  the 
match,  the  Maintenance  of  Effort 
amount  and.  in  the  case  of  applicants 
without  current  funding,  the  calculation 
of  MOE. 

H.S.g.  Compliance  With  Program 
Requirements  (Not  Weighted) 

A  statement  is  provided  indicating  the 
applicant's  understanding  and 
acceptance  of  its  accountability  for 
compliance  w'lth  program  requirements. 

I.  Specific  Guidance  for  the  National 
Program  of  Cancer  Registries  (NPCR) 

/.  1 .  Eligible  Applicants 

The  NPCR  component  of  this  program 
announcement  incorporates  two  types 
of  eligibility.  The  first  type  is  Part  1— 
Enhancement.  This  type  of  eligibility  is 
defined  as  a  State  or  territorial  health 
agency  or  its  designee  that  is  requesting 
funds  to  support  and/or  enhance  an 
existing  State  cancer  registry 

The  second  type  of  NTCR  eligibility  is 
Part  II— Planning.  This  type  of  eligibility 
is  defined  as  a  State  or  Territory  with  a 
limited  or  no  established  State  cancer 
registry  that  is  requesting  funds  to  plan 
and  implement  a  statewide  cancer 
registry. 

Eligible  applicants  may  apply  for 
either  Part  I  (Enhancement)  or  Part  II 
(Planning)  but  not  both. 

1.2.  Availability  of  Funds 

Approximately  $29,500,000  is 
available  in  FY  2002  to  hind  49  existing 
NPCR  grantees  under  Program 
Announcement  00027.  It  is  expected 
that  the  average  award  will  be  S649.000. 
ranging  from  $48,000  to  $2,400,000 

In  addition,  approximately  $500,000 
is  available  in  FY  2002  to  fund  two  to 
four  new  NPCR  recipients.  It  is  expected 
that  the  average  award  will  be  $165,000. 
ranging  from  $75,000  to  $250,000 

Based  on  evidence  of  meeting  or 
exceeding  performance  standards  of 
Planning  related  activities,  and 
availability  of  funds,  recipients  of 
Planning  funds  do  not  necessarily  need 
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to  complete  the  full  five  year  project 
period  before  competing  for 
Enhancement  funds.  Unsuccessful 
applicants  for  Enhancement  funding 
under  this  scenario  would  continue 
with  Planning  support  and  would 
continue  imder  their  original  five  year 
project  period. 

Competition  is  limited  in  accordance 
with  the  authorizing  legislation,  the 
Cancer  Registries  Amendment  Act 
(Public  Law  102-515;  Sections  399H- 
399L  of  the  Public  Health  Service  Act). 
This  legislation  was  re-authorized  as 
part  of  the  Women's  Health  Research 
and  Prevention  Amendments  of  1998 
(Public  Law  105-340). 

States  applying  under  Part  I  may  be 
eligible  to  be  considered  for  funds  for 
advanced  activities  if  they  meet  NPCR 
minimum  standards  or  criteria  for 
completeness,  timeliness,  and  quality  of 
data.  (See  Appendix  I — National 
Program  of  Cancer  Registries  Program 
Standards  that  lists  these  standards.) 

I.2.a.  Direct  Assistance 

Applicants  may  request  Federal 
personnel,  as  direct  assistance,  in  lieu  of 
a  portion  of  financial  assistance. 

Requests  for  new  direct-assistance 
should  include: 

L2.a.(l)  Number  of  assignees 
requested. 

I.2.a.(2)  Description  of  the  position 
and  proposed  duties. 

1. 2. a. (3)  Ability  or  inability  to  hire 
locally  with  financial  assistance. 

I.2.a.(4)  Justification  for  request. 

I.2.a.(5)  Organizational  chcul  and 
name  of  intended  supervisor. 

1.2. a. (6)  Opportunities  for  training, 
education,  and  work  experiences  for 
assignees. 

1. 2. a. (7)  Description  of  assignee's 
access  to  computer  equipment  for 
communication  with  CDC  (e.g.,  personal 
computer  at  home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

I.2.b.  Use  of  Funds 

No  limitations  are  placed  on  the  use 
of  funds  awarded  for  this  component  in 
addition  to  those  that  are  referenced  as 
standard  guidance  in  the  "PHS  Grants 
Policy  Statement"  (Section  7.  Costs 
Under  PHS  Grant-Supported  Projects/ 
Activities). 

I.2.C.  Recipient  Financial  Participation 

I.2.c.(l)  Matching  Requirement  (Part  I 
Applicants  only) 

Recipients  of  funds  under  Part  I  must 
agree,  with  respect  to  the  costs  of  the 
program,  to  make  available  (directly  or 
through  donations  from  public  or 
private  entities)  non-Federal 


contributions  toward  such  costs  in  an 
amount  that  is  not  less  than  25  percent 
of  such  costs  or  one  dollar  for  every 
three  dollars  of  Federal  funds  provided 
in  the  grant.  (Section  399H(b)(l)  of  the 
Public  Health  Service  Act] 

Non-Federal  contributions  may  be  in 
cash  or  in  kind,  fairly  evaluated, 
including  plant,  equipment,  or  services. 
Amounts  provided  by  the  Federal 
government,  or  services  assisted  or 
subsidized  to  any  significant  extent  by 
the  Federal  government,  may  not  be 
included  in  determining  the  amount  of 
such  non-Federal  contributions. 
[Section  399H(b)(2)(A)  of  the  Public 
Health  Service  Act] 

I.2.c.(2)  Maintenance  of  Effort  (Part  I 
&  Part  II  Applicants) 

I.2.c.(2)(a)  Recipients  of  funds  must 
agree  to  make  available  (directly  or 
through  donations  from  public  or 
private  entities)  non-Federal 
contributions  equal  to  the  amount 
expended  during  the  fiscal  year 
preceding  the  first  year  of  the  original 
NPCR  grant  award  for  the  collection  of 
data  on  cancer. 

I.2.c.(2)(b)  In  determining  the  amount 
of  non-Federal  contributions  the 
recipient  may  include  only  those 
contributions  that  are  in  excess  of  the 
amount  of  contributions  made  by  the 
State  for  collection  of  data  on  cancer  for 
the  fiscal  year  preceding  the  first  year  of 
the  original  NPCR  cooperative 
agreement  award.  CDC  may  decrease  the 
amount  of  non-Federal  contributions 
required  if  the  State  can  show  that  the 
amount  will  cause  them  financial 
hardship.  (Section  399H(b)(2)(B)] 
Details  regarding  criteria  for  defining 
"financial  hardship"  and  the  process  for 
deciding  eligibility  are  included  in  the 
application  kit. 

1.2.d.  Funding  Preference 

Preference  may  be  given  to  territorial 
organizations  that  collaborate  with  other 
Territories  in  geographic  or  cultural 
proximity  for  the  purpose  of 
maximizing  the  efficiency  of  registering 
cancer  incidence  cases. 

1.2. e.  Funding  Consideration 

Funding  consideration  for  the  NPCR 
Part  I — Enhancement  component  may 
be  based  on: 

I.2.e.(l)  The  geographic  size  of  the 
State. 

I.2.e.(2)  The  number  of  expected 
incident  cases  during  the  funding 
period. 

I.2.e.(3)  The  extent  to  which  data  from 
the  cancer  registry  meet  the  minimum 
NPCR  program  standards  for 
completeness,  timeliness  and  quality. 
The  NPCR  standards  by  which  these 
data  will  be  evaluated  may  be  found  in 


Attachm"ent  I— "National  Program  of 
Cancer  Registries  Program  Standards"  in 
the  appendices. 

I.2.e.(4)  The  extent  to  which  the 
cancer  registry  has  been  able  to  utilize 
Federal  funding,  if  funding  for  the 
NPCR  program  has  been  received  in  the 
past,  Measurement  of  this  criteria  will 
be  evaluated  each  year  by  using  the 
amount  of  unobligated  funds  reported 
on  each  recipients'  Financial  Status 
Report  for  the  NPCR  component  of  this 
award.  (See  Section  J.l.  "Technical 
Reporting  Requirements.")  This  figure 
will  be  subtracted  from  the  amount  of 
the  initial  award  to  obtain  the  dollar 
amount  spent.  The  amount  spent  will  be 
divided  by  the  amount  of  the  initial 
award  to  obtain  the  percentage  of  the 
award  that  was  spent. 

I.2.e.(5)  Total  amount  available  to 
ftind  NPCR.  See  Section  1.2. 
"Availability  of  Funds"  for  specific 
amount. 

1.3.  Program  Requirements  for  NPCR 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting  the 
activities  imder  1.3. a.  (Recipient 
Activities)  and  CDC  will  be  responsible 
for  the  activities  listed  under  I.3.b.  (CDC 
Activities). 

1.3. a.  Recipient  Activities 

I.3.a.(l)  Support  and  enhance  (Part  I), 
or  plan,  implement,  and  support  (Part  11) 
the  operation  of  population-based, 
statewide  cancer  registries  in  order  to 
collect  data  concerning:  each  form  of 
invasive  cancer  with  the  exception  of 
basal  cell  and  squamous  cell  carcinoma 
of  the  skin  and  each  form  of  in-situ 
cancer  except  for  carcinoma  in-situ  of 
the  cervix  uteri. 

Note:  Reportable  diagnoses  include  VIN  III, 
VAIN  III,  AIN  III,  juvenile  astrocytoma, 
pilocytic  astrocytoma,  piloid  astrocytoma. 
Performance  will  be  measured  by  the  extent 
to  which  the  program  complies  with  CDC's 
standards  for  data  completeness  and  quality 
(See  Attachment  I — "National  Program  of 
Cancer  Registries  Program  Standards"). 
Compliance  will  be  determined  based  on  a 
measurement  of  data  submitted  through  the 
NPCR-CSS  annual  call  for  data. 

Applicants  applying  for  Part  1  must 
have  a  central  registry  at  the  State  level, 
continuous  and  recent  data  collection 
efforts,  existing  core  staff,  and  written 
central  cancer  registry  operational 
policies  and  procediu-es  implemented. 

I.3.a.(2)  Collect  all  required  data 
items.  A  complete  draft  listing  of 
required  and  supplementary/ 
recommended  data  to  be  collected  or 
derived  for  invasive  and  in-situ  cancers 
diagnosed  after  January  1,  2003,  is 
supplied  in  the  attachment.  These 
requirements  will  be  finalized  and 
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published  in  Standards  for  Cancer 
Registries,  Volume  II,  North  American 
Association  of  Central  Cancer  Registries 
(NAACCR),  Spring  2002  (NAACCR 
record  layout  version  10). 

Performance  will  be  measured  by  the 
extent  to  which: 

I.3.a.(2)(a)  The  information  collected 
or  derived  on  cancer  cases  includes  all 
data  elements  currentlv  required  by  the 
CDC. 

I.3.a.(2)(b)  The  data  codes  for  all 
required  and  recommended  data 
elements  are  consistent  with  those 
currently  prescribed  by  CDC. 

The  listing  of  required  and 
supplementary/recommended  data 
items,  and  requirements  for  code  sets, 
mav  be  revised  during  the  project 
period.  Every  effort  will  be  made  to 
finalize  and  disseminate  revisions  for  a 
given  diagnosis  year  no  later  than  April 
30th  of  the  previous  year. 

1.3. a. (3)  Develop  and/or  maintain  the 
capability  to  import  and  export  data  in 
a  standard  format  specified  by  CDC.  in 
accordance  with  Section 
399H{c)(2){D){iv)  of  Public  Law  102- 
515.  For  cases  diagnosed  during 
calendar  year  2003,  NAACCR  record 
layout  Version  10  is  required.  (Some 
data  items  required  for  cases  diagnosed 
on  or  after  Januan,-  1.  2003,  can  only  be 
captured  and  transmitted  using 
NAACCR  record  layout  Version  10.)  The 
required  format  for  data  import  and 
export  may  be  revised  during  the  project 
period.  Performance  will  be  measured 
by  the  extent  to  which  the  state  central 
registry  uses  a  standardized,  CDC- 
recommended  data  exchange  record 
layout  for  the  exchange  of  data. 

1. 3. a. (4)  Perform  death  certificate 
linkage  and  follow-back  annually,  in 
accordance  with  NAACCR  standards,  to 
obtain  information  on  date  of  death, 
cause  of  death,  and  to  identify' 
urueported  cancer  cases.  Performance 
will  be  measured  by  the  extent  to  which 
the  program  has  complied  with 
NAACCR  standards.  Compliance  will  be 
determined  based  on  a  measurement  of 
data  submitted  through  the  NPCR-CSS 
annual  call  for  data. 

I.3.a.(5)  Provide  for  electronic  storage, 
to  the  extent  possible,  of  all  source 
records  including  text  and  codes. 
Performance  will  be  measured  by  the 
extent  to  which  the  program  has 
documented  their  ability  to  store 
required  data. 

1. 3. a. (6)  Participate  in  an  independent 
audit  of  compliance  with  NPCR 
standards  as  authorized  by  Section 
399H(c)(2)(B)of  Public  Law  102-515. 
conducted  by  a  CDC-approved 
organization/entity.  Audit  results  will 
be  furnished  to  CDC.  Performance  will 
be  measured  by  receipt  of  audit  results 


at  CDG prior  to  the  end  of  the  project 
period. 

I.3.a.(7)  Submit  cancer  data  to  CDC 
annually,  with  the  content  and  format 
specified  by  CDC  as  one  of  the  required 
reports.  (See  "Other  Requirements" 
Section.)  Performance  will  be  measured 
by  the  extent  to  which  the  program  has 
submitted  an  analytic  data  file  to  CDC 
with  individual  records  containing  all 
requested  data  elements. 

I.3.a.(8)  Establish  or  enhance,  and 
regularly  convene  an  advisory 
committee  to  assist  in  building 
consensus,  cooperation,  and  planning 
for  the  statewide  cancer  registry-. 
Representation  should  include  key 
organizations  and  individuals  such  as 
hospital  cancer  registrars,  clinical- 
laborator>'  personnel,  pathologists,  and 
clinicians.  Applicants  should  consider 
drawing  the  ad\isor\'  committee  from, 
or  maintaining  a  close  relationship  with, 
any  existing  State  cancer  control 
coalition.  Performance  will  be  measured 
by  the  extent  to  which  the  program  has 
documented  meetings  of  the  advisory- 
committee  in  their  progress  reports. 

1. 3. a. (9)  Produce  an  annual  report  of 
incidence  and  mortality  rates  in  a  timely 
manner,  pursuant  to  Section  399H 
(c)(2)(C)of  Public  Law  102-515. 
Performance  will  be  measured  by  the 
extent  to  which  the  program  has 
provided  for  the  publication  of  an 
annual  report  (hardcopy  or  electronic) 
which  includes  at  minimum,  age- 
adjusted  incidence  rates  and  age- 
adjusted  mortality  rates  for  the 
diagnosis  year  by  sex  for  selected  cancer 
sites  and,  where  appropriate,  by  sex  and 
race  and  ethnicity  for  selected  cancer 
sites. 

I.3.a.(10)  Attend  CDC-sponsored 
meetings  and  training  opportunities. 

I.3.a.(ll)  Participate  and  collaborate 
actively  in  State  Comprehensive  Cancer 
Control  planning  efforts.  Registr>'  data 
should  be  the  foundation  of  all  evidence 
based  planning  efforts  that  are 
undertaken  by  NCCCP  recipients. 
Performance  will  be  measured  by  the 
extent  to  which  the  program  has 
documented  in  their  progress  reports, 
participation  in  Comprehensive  Cancer 
Control  efforts. 

State  Central  Cancer  Registries  should 
also  armuallv  link  their  files  with  those 
of  the  State's'  NBCCEDP.  These  linkages 
can  provide  an  additional  source  of 
casefinding  for  the  central  cancer 
registrv'  and  are  a  valuable  data  quality 
improvement  tool  for  both  the  registry 
and  the  NBCCEDP. 

1, 3. a. (12)  Part  I  Enhancement 
Advanced  Activities: 

States  applying  under  Part  I 
Enhancement  may  also  conduct 
advanced  cancer  registry  activities  when 


the  cancer  registry'  demonstrates  an 
ongoing  capacity  to  excel  in  meeting 
minimum  standards.  The  purpose  of 
these  activities  should  be  to  improve 
either  the  data  or  the  operations  of  the 
cancer  registry  system.  These  activities 
mav  include  but  are  not  limited  to: 
aggressive  passive  case  follow-up;  active 
case  follow-up;  needs  assessment; 
geocoding;  advanced  data  security; 
implementation  of  a  cancer  inquiry 
response  system:  receipt  of  encrypted 
case  reports  via  the  Internet  or  other 
source;  automated  casefinding  via 
linkage  with  pathology-  reports,  disease 
indices,  or  other  data  sources  in 
addition  to  vital  records;  or  linkage  with 
the  National  Death  Index  for  survival 
analysis;  coding  of  occupation/ industry 
data.  Performance  will  be  measured  by 
the  extent  to  which  the  program  has 
documented  improvements  to  cancer 
registrv  operations  and/or  data  that  are 
directlv  associated  with  the  conduct  of 
the  enhanced  activity. 

I,3.b.  CDC  Activities 

I.3.b(l)  Convene  a  meeting  for 
information  sharing,  problem  solving, 
and  training  at  least  annually. 

I.3.b.(2)  Provide  ongoing  consultation 
and  technical  assistance  for  effective 
program  planning  and  management, 
including,  but  not  limited  to.  assistance 
in  the  development  of  model  legislation 
for  statewide  cancer  registries; 
assistance  in  establishing  a 
computerized  reporting  and  data 
processing  system;  assistance  in 
establishing  a  system  to  process  source 
records  from  multiple  institutions  to  a 
consolidated  record:  and  assistance  in 
monitoring  completeness,  timeliness, 
and  quality  of  data. 

1. 3/b. (3)  Provide  technical  assistance 
and  possible  collaboration  in  reporting 
of  cancer  rates  and  other  components  of 
an  annual  report  on  cancer  occurrence 
in  the  State. 

I.3.b.(4)  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed. 

I.3.b.(5)  Receive,  assess,  enhance, 
aggregate  and  disseminate  cancer 
incidence  data  from  grantees  for 
monitoring  compliance  with  the  terms 
and  conditions  of  the  cooperative 
agreement  and  assessment  of 
achievement  of  NPCR  program 
standards  and  priorities. 

I.3.b.(6)  Support  quality  control  audits 
of  State  central  cancer  registries. 

I.3.b.(7)  Collaborate  with  State  health 
departments  and  other  national  partners 
to  establish  standards  for  data 
completeness,  timeliness,  and  quality, 
and  to  promote  the  use  of  cancer 
registn,'  data  to  support  cancer 
prevention  and  control  efforts. 
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1.4.  Content 

Use  the  information  in  Sections  1.3. 
Program  Requirements  for  NPCR.  1.4. 
Content,  1.5  Other  NPCR  Requirements. 
and  1.6.  Evaluation  Criteria  to  develop 
the  application  content.  Your 
application  will  be  evaluated  using  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

Applications  should  not  exceed  50 
double-spaced  pages  including  budget 
and  justification.  Applicants  should  also 
submit  appendices  (including 
curriculum  vitae,  job  descriptions, 
organizational  charts,  and  any  other 
supporting  documentation),  which 
should  not  exceed  an  additional  20 
pages. 

1.4.a.  NPCR  Application  Outline 

Please  provide  the  following 
information  as  outlined  below. 

I.4.a.(l)  Certifications: 

Non-State  public  health  agency 
applicants  for  Part  I  or  Part  II  must 
provide  certification  by  the  State 
designating  the  institution  as  the  States 
official  applicant  (Sec.  399H(a)  and  Sec. 
3991(a)(2)  of  the  Public  Health  Service 
Act.  respectively). 

I.4.a.{2)  Assurances: 

Recipients  of  funds  must  provide,  as 
part  of  their  application,  assuremces  that 
they  will  provide  for  the  authorization 
under  State  law  of  the  statewide  cancer 
registry,  including  the  promulgation  of 
regulations  as  required  by  Public  Law 
102-515;  Section  399H(c')(2)(D)  of  the 
Public  Health  Service  Act  and  Sections 
399H(c)(l)  and  (2)  of  the  Public  Health 
Service  Act.  Continued  funding  will  be 
contingent  on  the  enactment  of 
authorizing  State  legislation  and 
promulgation  of  all  required  State 
regulations.  Applicants  for  Part  I  or  Part 
II  must  provide  a  properly  signed 
Assurance  Form  in  accordance  with 
Section  399H(c)l  and  2.  An  Assurance 
Form  is  provided  in  the  application 
package. 

I.4.a.(3)  Declaration  of  Federal 
Assistance  Requested: 

Provide  a  brief  summary,  one 
paragraph  only,  of  the  type  of  Federal 
assistance  requested:  Part  I, 
Enhancement  of  an  existing  statewide 
cancer  registry,  including  any  requests 
for  funds  for  advanced  activities,  if 
applicable;  or,  Part  II,  Planning  and 
Implementation  of  a  statewide  cancer 
registry. 

1.4. a. (4)  Existing  Resources  and  Needs 
Assessment: 

Applicants  for  Part  I  or  Part  D: 

Describe  the  current  activities  of,  and 
any  existing  limitations  to.  the 
statewide,  population-based,  cancer 
registry  including: 


I.4.a.(4)(a)  A  description  of  all  existing 
and  potential  hospital  and  non-hospital 
sources  of  cancer  cases  including  in- 
state and  out-of-state  facilities  and 
health  care  providers  that  provide 
cancer  screening,  diagnosis,  or 
treatment  to  State  residents. 

I.4.a.(4)(b)  A  description  of  existing 
electronic  cancer  reporting  systems  to 
the  State,  including  hospital,  regional, 
and  other  tumor  registries.  Such 
descriptions  should  include  an 
assessment  of  data  entry  and  data 
processing  procedures  and  any 
problems  in  reporting  data  to  the  central 
registry. 

I.4.a.(4)(c)  A  description  of  the 
operations  of  the  central  cancer  registry 
in  the  State  which  includes: 

I.4.a.(4)(c)(ll  A  listing  of  data  items 
currently  collected. 

I.4.a.(4)(c)[2]  An  assessment  of 
completeness  of  cancer  reporting  by 
year  of  diagnosis  for  1995  and  forward, 
or  NPCR  reference  year  and  forward,  as 
applicable.  A  description  of  the  method 
used  to  estimate  the  expected  number  of 
cases  and  a  description  of  the  method 
for  determining  the  completeness  of 
reporting  (  e.g..  the  NAACCR  method, 
which  is  used  for  registry  certification 
and  is  based  on  incidence-to-mortality 
rate  ratios)  should  be  provided. 

I.4.a.(4)(c)[3l  An  assessment  of 
timeliness  of  case  reporting,  including  a 
description  of  the  method  used  to 
measure  timeliness  (for  example,  a 
direct  measurement  from  date  of 
diagnosis  or  date  of  first  contact  to  date 
case  report  received;  or,  an  indirect 
measurement  based  on  the 
completeness  tables  provided  to  CDC 
each  quarter  for  applicants  currently 
funded  by  NPCR.) 

I.4.a.(4)(c)[4l  An  assessment  of  the 
quality  of  data  for  diagnosis  years  1995 
through  2001  and  a  description  of  the 
method  for  measuring  specific  quality 
indicators^  Indicators  may  include,  but 
are  not  limited  to.  the  following:  The 
percent  of  data  items  coded  as  either 
unknown  or  missing  for  select  variables, 
for  example,  age  at  diagnosis,  sex,  race, 
State  and  county;  the  percent  of  cases 
which  were  Death  Certificate  Only;  the 
number  of  duplicate  records  per  1000; 
and  the  percent  of  cases  passing  EDITS 
using,  for  example,  NAACCRs'  metafile 
(CINA  EDITS). 

I.4.a.(4)(c)[5]  A  description  of  on- 
going quality  assurance  procedures  in 
place  for  data  quality,  including  but  not 
limited  to,  case-finding  and  re- 
abstracting  audits,  visual  editing,  and 
types  of  computerized  edits;  and  a 
description  of  any  problems  with 
quality  control. 


I.4.a.(4)(c)[6]  A  description  of  existing 
staff  and  sources  of  funding  support 
(i.e..  State,  Federal,  or  in-kind). 

I.4.a.{4)(c)[7]  A  description  of  the  flow 
of  data  through  the  central  cancer 
registry,  including  the  database  design 
as  well  as  other  data  processing  systems. 
This  description  should  include  a  brief 
summary  of  data  flow  between  hospital, 
regional  and  other  tumor  registries  and 
the  central  cancer  registry.  In  addition, 
this  description  should  include  steps 
such  as  editing,  quality  control, 
matching,  merging,  consolidation, 
feedback  to  reporting  facilities,  and 
error  resolution,  etc. 

I.4.a.(4)(c)[8]  Existing  uses  of  cancer 
registry  data. 

I.4.a.(4)(c)[9l  A  brief  description  of 
existing  registry  policies  and  procedures 
that  are  written  and  currently 
implemented. 

I.4.a.(4)(c)[10l  A  description  of 
educational  and  training  activities 
undertaken  by  central  registry  staff  for 
both  central  registry  and  reporting 
facilities  staff.  The  description  should 
include  how  educational  priorities  are 
identified  and  how  they  relate  to 
information  obtained  from  quality 
control  activities. 

I.4.a.(4)(d)  In  an  appendix,  provide 
the  most  recent  annual  report  of  cancer 
incidence  and  mortality  data.  In  the 
absence  of  a  published  annual  report, 
provide  a  description  of  existing  cancer 
data  in  the  State,  including,  but  not 
limited  to,  age-adjusted  incidence/ 
mortality  rates  for  cancer  for  the  most 
recent  year  available;  a  discussion  of 
limitations,  including  the  lack  of 
availability  of  cancer  rates; 
incompleteness  of  case  ascertainment  of 
all  or  certain  cancer  sites;  and  any 
difficulties  identifying  race/ethnicity. 

I.4.a.(4)(e)  A  description  of  legislation 
and  regidations  in  place,  pending 
legislation,  or  progress  toward 
introducing  legislation  that  legally 
supports  the  existence  and  operation  of 
a  State  central  cancer  registry.  This 
should  include  a  letter  from  the 
applicant's  State  Attorney  General  or 
highest  ranking  State  Legal  Officer 
describing  to  what  extent  the  applicant 
is  in  compliance  with  Section 
399H(c)(2KD)  of  the  Public  Health 
Service  Act  which  requires  the 
authorization  under  State  law  of  the 
statewide  cancer  registry.  The  letter 
should  also  docimient  the  extent  to 
which  the  State  has  promulgated 
regulations  to  support  all  eight  criteria 
specified  in  Section  399H(c)(2)p}  of  the 
Public  Health  Service  Act; 

I.4.a.(4)(f)  A  description  of  central 
cancer  registry  computer  hardware  and 
software  to  include: 
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I.4.a.(4)(f)(ll  Existing  computer 
equipment  for  central  registry 
operations  as  well  as  regional  registry 
operations,  if  applicable. 

I.4.a.(4)(f)[2]  An  assessment  of  the 
central  cancer  registry  software  system 
including  strengths  and  limitations  of 
the  system  and  how  it  is  meeting 
functional  requirements  of  a  system  as 
specified  in  the  NAACCR  Standard 
Volume  III,  Standards  for  Completeness, 
Quality,  Analysis,  and  Management  of 
Data. 

I.4.a.(4)(f)[3]  Report-generating 
capacity  of  current  software  package(s) 
needed  for  management  reports,  annual 
reports,  special  studies,  and  potential 
cancer  cluster  investigations. 

I.4.a.(4)(f)(4]  Procedures  for  receiving, 
matching,  and  merging  data  from 
various  reporting  sites  (or  facilities), 
including  a  description  of  the  type  of 
matching  system  (e.g..  deterministic  or 
probabilistic). 

I.4.a.(4)(f)(5l  Procedures  for 
transmitting  data  to  other  central  cancer 
registries  and  a  description  of  the 
barriers  of  electronic  exchange. 

I.4.a.(4)(f)(6]  Procedures  for  matching 
registry'  cases  with  deaths  in  the  State 
mortality  database  and  processing  cases 
for  death  certificate  follow-back.  Also 
describe  anv  procedures  to  match  with 
the  National  Death  Index  (NDI). 

I.4.a.(4)(f)[7]  Procedures  for  matching 
registrv'  cases  with  geographic 
information  systems  to  identify  the 
corresponding  census  tract  information. 

I.4.a.(4)(f)[8l  Procedures  for 
production  of  an  electronic  annual 
report  and/or  a  Web-based  quer\'  system 
of  a  public  use  data  file. 

I.4.a.(5)  Management  and  Staffing 
Plan:  Applicants  for  Part  I  or  Part  II: 

Describe  how  the  program  will  be 
effectively  managed  including: 

I.4.a.(5){a)  Management  structure, 
including  the  lines  of  authority  and 
plans  for  fiscal  control. 

I.4.a.(5)(b)  The  staff  positions 
responsible  for  implementation  of  the 
program. 

I.4.a.(5)(c)  Qualifications  of  the 
designated  or  proposed  management 
and  technical  staff. 

I.4.a.(5)(d)  A  brief  description  of  the 
training  needs/plan  for  the  staff.  A  copy 
of  the  organizational  chart  indicating 
the  placement  of  the  proposed  program, 
abbreviated  (one  page)  resumes  for 
designated  staff,  and  job  descriptions  for 
the  proposed  staff  should  be  included  in 
the  application  as  an  appendix. 

1.4. a. (6)  Collaborative  Relationships: 
Applicants  for  Part  I  and  Part  II: 

Describe,  and  provide  evidence  of  (or 
for  Part  II,  describe  plans  for), 
collaborative  relationships  between  the 


State  and  agencies  relevant  to  cancer 
registries  or  cancer  surveillance: 

I.4.a.(6)(a)  An  advisorv'  committee  to 
assist  in  building  consensus, 
cooperation,  and  planning  for  the 
statewide  cancer  registry. 

I.4.a.(6)(b)  Within  the' State  such  as 
Vital  Statistics  Office,  State  cancer 
prevention  and  control  program(s), 
universities,  the  health  care  community, 
hospital  associations,  and  professional 
and  voluntary'  associations. 

I.4.a.(6)(c)  With  other  States  or 
national  organizations,  such  as  sharing 
of  case  data  reciprocal  agreements  and 
actual  sharing  of  case  data. 

I.4.a.(6)(d)  With  Federally-funded 
programs  such  as  the  National  Breast 
and  Cervical  Cancer  Early  Detection 
Program;  Department  of  Veterans 
Affairs:  Military  and  Armed  Forces 
facilities:  the  National  Cancer  Institute's 
Surveillance,  Epidemiology,  and  End 
Results  Program;  and  Native  American 
Health  Boards/Tribal  Organizations/ 
Indian  Health  Service  in  States  with 
Native  American  populations. 

I.4.a.(6)(e)  Identify-  and  describe  any 
proposed  new  collaborative 
relationships  that  would  enhance 
registry  performance. 

I.4.a.(7)  Operational  Plan:  Applicants 
for  Part  I: 

Describe  in  detail  the  objectives  for 
the  proposed  enhancements  to  the 
existing  State  cancer  registry-.  These 
objectives  should  relate  directly  to  the 
"Recipient  Activities  "  listed  under 
"Program  Requirements"  and  Program 
Assurances  listed  under  "Other 
Requirements"  in  Section  1  of  this 
Announcement.  The  applicant  should 
describe  the  specific  outcome  and 
process  objectives  to  directly  address 
and  resolve  the  needs  identified  in  the 
section  entitled.  "Existing  Resources 
and  Needs  Assessment."  A  projected 
timetable  for  program  implementation 
and  evaluation  should  be  included  that 
displavs  dates  for  the  accomplishment 
of  specific  proposed  activities. 

I.4.a.(8)  Data  Utilization: 

Applicants  for  Part  I  or  Part  II: 

Delineate  a  plan  for  the  use  of  cancer 
registry  data  for  cancer  prevention  and 
control  within  the  State.  Examples 
might  include,  but  not  be  limited  to: 
detailed  incidence/mortality  estimates; 
linkage  with  a  statewide  cancer 
screening  program  to  improve  follow-up 
of  screened  patients;  health-event 
investigations:  needs  assessment/ 
program  planning;  program  evaluation; 
and/or  descriptive  epidemiologic 
studies. 

1. 4. a. (9)  Workplan: 

A  Year  01  detailed  workplan  and 
timeline,  including  evaluation  activities 
to  be  accomplished  must  be  submitted. 


The  workplan  should  include  the 
following: 

I.4.a.(9)(a)  Goals  and  objectives  for 
Year  01. 

I.4.a.(9)(b)  Activities  planned  to 
achieve  objectives. 

I.4.a.(9)(c)  Data  that  will  be  used  to 
assess  program  activities. 

I.4.a,(9)(d)  Timeline  for  assessing 
progress. 

I.4.a.(9)(e)  The  person  or  persons 
responsible  for  activities. 

1.4.a.(9)(f)  Overall  measures  of 
success. 

I.4.a.(9)(g]  A  plan  for  program 
management,  including  an 
organizational  chart.  Describe  those 
positions  which  have  oversight 
responsibility.  Address  leadership  and 
administrative  plans.  Discuss  strategies 
for  ensuring  appropriate  communication 
among  key  staff  on  the  status  of  program 
implementation,  maintenance,  and 
related  issues;  and 

1.4.a.(9)(h)  Any  new  or  significantly 
revised  items  or  information  (objectives, 
scope  of  activities,  operational  methods, 
evaluation,  key  personnel,  workplan. 
etc.)  not  included  in  any  previous 
applications. 

I.4.a.(9)(i)  The  following  components 
should  also  be  addressed  in  the  work 
plan. 

1.4.a.(9)(i)[l]  A  plan  for  achieving  all 
program  objectives  summarized  in 
Attachment  I  "NPCR  Objectives  and 
Detailed  Standards"  (e.g.  legislation  and 
regulations,  uniform  data  elements, 
completeness  of  reporting,  timeliness  of 
reporting,  etc).  If  appropriate,  the  plan 
may  include  improving  the 
completeness  or  quality  of  past  years' 
data  for  one  or  more  diagnosis  years 
beginning  with  the  registry's  N'PCR 
reference  year  through  the  1999 
diagnosis  year. 

I.4.a.(9)('i)(2]  A  plan  for  data  use. 
analysis,  and  dissemination  (only  from 
recipients  who  have  achieved  NPCR 
standards  for  completeness,  timeliness, 
and  quality). 

1. 4. a. (10)  Itemized  Budget  and 
lustifi  cation: 

A  detailed  budget  with  supporting 
justification  must  be  provided  and 
should  be  relatpd  to  objectives  that  are 
stated  in  the  applicant's  workplan. 

Applicants  should  note  the  following 
budget  related  issues: 

I.4.a.(10)(a)  Indirect  Costs: 

If  indirect  costs  are  requested,  it  will 
be  necessar>'  to  include  a  copy  of  your 
organization's  current  negotiated 
Federal  Indirect  Cost  Rate  Agreement  or 
a  Cost  Allocation  Plan  for  those  grantees 
under  such  a  plan. 

I.4.a.(10)(b)  Travel: 

Participation  in  CDC  sponsored 
training  workshops  and  meetings  is 
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essential  to  the  effective  implementation 
of  the  NCPCy.  Travel  for  program 
implementation  should  be  justified  and 
related  to  implementation  activities. 

Participation  or  attendance  in  non- 
CDC  sponsored  professional  meetings 
(e.g..  ACS,  NCI,  APHA.  other)  may  be 
requested  but  must  be  directly  relevant 
to  workplan  activities.  Participation 
may  include  the  presentation  of  papers, 
poster  sessions  or  exhibits  on  the 
project.  Specific  requests  should  be 
submitted  with  appropriate  justification. 

The  annual  travel  budget  should 
include: 

I.4.a.(10)(b)[ll  Travel  funds  for  up  to 
two  persons  to  Atlanta,  GA  to  attend  the 
CDC  Program  Director's  Meeting. 

I.4.a.(10){b)(2]  Travel  funds  to  attend 
national  cancer  registry  meetings  and 
applicable  workshops. 

I.4.a.(10)(b)[3)  Travel  funds  for  up  to 
two  persons  to  Atlanta,  GA  to  make  one, 
two-day  trip  to  Atlanta  for  a  reverse  site 
visit. 

The  following  additional  guidance 
relates  to  the  NPCR  portion  only  of  this 
program  announcement. 

I.4.a.(10)(c)  Financial  Participation: 

The  level  of  financial  participation  by 
the  applicant  should  also  be  reflected  in 
this  section  as  it  relates  to: 

I.4.a.(10)(c)[ll  Maintenance  of  Effort: 
Applicants  for  Part  I  or  Part  II: 

Identify  and  describe  the  amount  of 
contributions  expended  during  the 
fiscal  year  preceding  the  first  year  of  the 
original  NPCR  cooperative  agreement 
for  the  collection  of  data  on  cancer.  The 
amoimt  of  contributions  will  be  used  to 
establish  a  baseline  for  current  and 
future  maintenance  of  effort 
requirements.  [Section  399H(b)] 

I.4.a.(10)(c)[2]  Matching  Funds: 
Applications  for  Part  I  ONLY: 

Identify  and  describe: 

I,4.a.(10)(c)[2l[a]  State  sources  of 
allowable  matching  funds  for  the 
program  and  the  estimated  amounts 
from  each  source.  The  total  amount  of 
the  non-Federal  contributions  shall  be 
an  amount  that  is  not  less  than  25 
percent  of  the  total  cost  of  the  program 
including  the  match  or  one  dollar  for 
every  three  dollars  of  Federal  funds 
provided  in  the  grant.  [Section  399H(b)l 

I.4.a.{10)(c)[2][bl  Procedures  for 
documenting  the  value  of  non-cash 
matching  funds. 

I.4.a.(ll)  Appendices: 

The  appendices  should  include  new 
personnel,  vacant  positions  (note  the 
duration),  health  department  leadership 
and  organizational  changes  impacting 
on  the  program,  and  legislative  impacts 
on  the  program. 


1.5.  Other  NPCR  Requirements 

1. 5. a.  Technical  Reporting  Requirments 

In  addition  to  the  general  reporting 
requirements  that  apply  to  all 
components  (Please  refer  to  Section 
|.l.— "Technical  Reporting 
Requirements")  the  following 
additional  Reporting  Requirements 
apply  to  the  NPCR  component  only  of 
this  program  announcement. 

I.5.a.(l)  NPCR  Call  for  Data: 

The  first  submission  will  be  due  in 
Januarv'  of  each  year  in  the  form  of  a 
Call  for  Data.  Grantees  will  report  a 
subset  of  the  Required  and 
Recommended  data  items  to  CDC 
annually  as  one  of  the  progress  reports. 
Cumulative  data  will  be  requested,  from 
the  reference  year  to  1 2  months  past  the 
close  of  the  diagnosis  year.  Detailed 
reporting  instructions  will  follow. 
Annual  program  evaluation  data  should 
also  be  submitted  at  this  time. 

1, 5. a. (2)  Moving  from  a  Planning 
Program  to  an  Enhancement  Program 
within  the  five  year  Project  Period. 

For  NPCR  specifically,  the  first  of  the 
two  required  progress  reports  may  be 
used  as  evidence  of  NPCR's  Planning 
Program's  attainment  of  goals  and 
objectives  and  the  program's  readiness 
to  move  to  an  Enhancement  Program 
award  should  funds  be  available.  In 
future  years,  Planning  Program  grantees 
wishing  to  apply  for  an  Enhancement 
Program,  should  submit  an  application 
that: 

I.5.a.(2)(a)  Demonstrates  success  in 
meeting  Planning  Program  objectives  to 
plan,  implement,  and  support  the 
operation  of  a  population-based 
statewide  cancer  registry. 

I.5.a.(2)(b)  References  "Application 
Content"  and  "Recipient  Activities" 
sections  of  this  program  annoimcement 
including  a  line  item  budget  and  budget 
justification.  See  Section  I.4.a.(10) 
"Itemized  Budget  and  Justification"  for 
general  guidance  in  developing  this 
section  of  the  Application.  See  also 
Section  I.4.a.(10)(c)  "Financial 
Participation"  for  additional  guidance 
that  is  specific  to  the  NPCR  component. 

Enhancement  Program  applications 
will  be  reviewed  by  CDC  staff  utilizing 
an  Internal  CDC  Review  process. 
Applications  can  be  submitted  in  fiscal 
year  2003,  2004,  2005,  or  2006. 
Applications  must  be  submitted  (post 
marked)  by  February  28  of  the  fiscal 
year  in  which  the  applicant  wishes  to  be 
considered  for  Implementation  funding. 

Funding  decisions  may  be  made  on 
the  basis  of  satisfactory  progress  on  the 
Performance  Measures  noted  for  each 
component  as  evidenced  by  required 
reports,  application  score,  and  the 
availability  of  funds.  Performance 


measures  are  listed  after  each  Recipient 
Activity. 

1.6.  NPCR  Evaluation  Criteria  for  both 
Planning  and  Enhancement  Programs 

1.6. (a)  Resources  and  Needs  Assessment 
(25  points) 

The  extent  to  which  the  applicant 
describes  current  activities  and  existing 
strengths  and  limitations  of  the  state- 
level  cancer  registry,  and  provides  the 
following: 

(a)  A  description  of  all  existing  and . 
potential  sources  of  cancer  cases; 

(b)  a  description  of  existing 
computerized  cancer  reporting  systems 
in  the  State; 

(c)  a  description  of  centralized  cancer 
reporting  in  the  State  including  a  listing 
of  data  items  currently  collected:  an 
assessment  of  data  completeness, 
timeliness  and  quality;  a  description  of 
ongoing  quality  assurance  procedures 
for  data  quality;  a  description  of  existing 
staff,  qualifications,  and  source  of 
funding;  a  description  of  the  flow  of 
data  through  the  central  cancer  registry; 
a  description  of  existing  uses  of  cancer 
registry  data;  a  description  of  existing 
registiy  policies  and  procedvu^es  that  are 
written  and  implemented;  a  description 
of  educational  and  training  activities 
undertaken  by  central  registry  staff  for 
central  registry  and  reporting  facilities 
staff;  a  copy  of  the  most  recent  annual 
report  of  cancer  incidence  and  mortality 
data  or  a  description  of  existing  cancer 
data  in  the  State;  a  description  of 
"enabling"  State  legislation  and 
regulations  including  a  copy  of  the  State 
Attorney  General's  (or  highest  ranking 
State  Legal  Officer's)  letter  of 
assessment;  and  a  description  of 
existing  computer  hardware  and 
software. 

I.6.(b)  Collaboration  (10  points) 

The  extent  to  which  the  applicant 
describes  a  current  or  proposed  advisory 
committee  and  describes  past,  current, 
and  proposed  collaboration  with  the 
relevant  organizations  and  agencies 
within  the  State;  with  other  States  or 
national  organizations;  with  Federally- 
funded  health  care  programs  such  as  the 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program,  Department  of 
Veterans  Affairs,  Military  and  Armed 
Forces  Facilities,  the  National  Cancer 
Institute's  Surveillance,  Epidemiology, 
and  End  Results  Program,  and  Native 
American  Health  Boards/Tribal 
organizations/Indian  Health  Service  in 
States  with  Native  American 
populations. 

I.6.(c)  Proposed  Objectives  (20  points) 

The  extent  to  which  objectives  are 
specific,  measurable,  time-phased,  and 
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realistic;  provide  for  outcome  and 
process  objectives  which  meet  the 
requirements  of  Public  Law  102-515: 
and  are  derived  from  needs  identified  in 
the  resources  and  needs  assessment. 

1.6.{d)  Proposed  Implementation  Plan 
and  Schedule  (20  points) 

The  extent  to  which  the  major  steps 
required  for  project  implementation 
adequately  address  the  needs 
assessment,  are  realistically  described, 
and  the  project  timetable  displays 
appropriate  dates  for  the 
accomplishment  of  specific  project 
activities. 

I.6.(e)  Data  Utilization  (10  points) 

The  extent  to  which  the  applicant 
provides  a  relevant  and  realistic  plan  to 
use  cancer  registry  data  within  the  State 
for  cancer  prevention  and  control.  The 
applicant  should  also  address  the  extent 
to  which  they  have  plans  for  production 
of  an  electronic  annual  report  and/ or  a 
Web-based  query  system  of  a  public  use 
data  file. 

1.6.(0  Project  Management  and  Staffing 
Plan  (15  points) 

The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  identified 
training  needs  or  plan,  and  job 
descriptions  and  curricula  vitae  for  both 
proposed  and  current  staff  indicate 
ability  to  carry  out  the  purposes  of  the 
program. 

I.6.(g)  Budget  (Not  Scored) 

The  extent  to  which  the  appUcant 
provides  a  detailed  budget  and 
justification  consistent  with  the  stated 
objectives  and  program  activities. 

J.  Other  Requirements 

J.l.  Technical  Reporting  Requirements 

All  of  the  following  reporting 
requirements  to  be  submitted  to  CDC 
should  include  an  original  and  two 
copies  of: 

J.l. a.  Progress  Report  (1  of  2) 

The  first  submission  will  be  due 
February  28  of  each  year  in  the  form  of 
a  progress  report  that  succinctly 
describes  progress  for  the  period 
September  30,  2002  thru  January  31, 
2003  (for  the  first  budget  period)  in 
meeting  stated  objectives.  In  future 
years,  submission  of  this  report  should 
cover  the  period  June  30-January  31  (of 
each  year).  If  program  objectives  were 
not  met,  provide  an  explanation  and 
steps  to  be  taken  to  meet  the  objectives. 
This  report  will  also  serve  as  a 
continuation  application  and  should 
include: 


J.l.a.(l)  A  workplan  with  new 
objectives  for  the  following  budget 
period. 

J.l. a. (2)  A  one  year  line  item  budget 
and  justification  for  the  same  12  month 
period. 

J.l. a. (3)  A  hard  copy  of  the  State's 
most  recent  annual  report  on  cancer 
incidence. 

J.l. a. (4)  Additional  component 
specific  information. 

I.l.a.(4)(a)NCCCP: 

See  "Section  G.5.  Other 
Requirements"  for  specific  Guidance  on 
the  content  of  this  progress  report  and 
how  Planning  Program  recipients  may 
apply  for  Implementation  Program 
funds  in  future  years. 

J.l,a.(4)(b)  NBCCEDP: 

There  is  no  additional  specific 
information  for  this  component. 

J.l.a.(4)(h)  NPCR: 

See  "Section  1.5.  Other  Requirements" 
for  specific  guidance  on  how  Planning 
Program  recipients  may  apply  for 
Enhancement  Program  funds  in  future 
years. 

J.l.b.  Progress  Report  (2  of  2) 

The  second  submission  will  be  due 
July  31  of  each  year  in  the  form  of  a 
progress  report  addressing  progress 
toward  achieving  objectives  detailed  in 
the  application  during  the  time  period 
from  February  1  through  June  30  (5 
months). 

All  manuscripts  published  as  a  result 
of  the  work  supported  in  part  or  whole 
by  the  cooperative  agreement,  should  be 
submitted  with  the  progress  report. 

J. I.e.  Financial  Status  Report 

Due  no  more  than  90  days  after  the 
end  of  the  budget  period  with 
unobligated  funds  tracked  separately  bv 
component  (NCCCP,  NBCCEDP.  and 
NPCR). 

J.l.d.  Final  Financial  and  Performance 
Reports 

Due  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

f.2.  Additional  Requirements  for  all 
components 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  the  "Additional 
Requirements"  attachment  in  the 
application  kit. 

AR-7— Executive  Order  12372  Review 
AR-9 — Paperwork  Reduction  Act 

Requirements 


AR-10 — Smoke-Free  Workplace 

Requirements 
AR-11— Healthy  People  2010 
AR-12 — Lobbying  Restrictions 

The  following  additional 
requirements  are  applicable  to  the 
specific  components  under  which  they 
are  listed. 

1,2. (a)  Additional  Requirements  for 
NCCCP 

AR-8— Public  Health  System 
Reporting  Requirements 

J.2.(b)  Additional  Requirements  for 
NBCCEDP: 

AR-1 — Human  Subjects  Requirement 
AR-2  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 

J.2.(c)  Additional  Requirements  for 
NPCR 

AR —  Human  Subjects  Requirements 
AR— 2  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-21 — National  Program  of  Cancer 

Registries  Program  Standards 
AR-2 2— Required  Status  Table 

K.  Authority  and  Catalog  of  Federal 
Dooiestic  Assistance  Number 

K.l.  NCCCP 

This  program  is  authorized  under 
section  317(k)(2)  of  the  Public  Health 
Service  Act,  [42  U.S.C.  section  247b 
(kM2)],  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

K.2.  NBCCEDP 

This  program  is  authorized  under 
sections  1501-1510  |42  U.S.C  300k.  42 
use.  3001.  42  U.S.C.  300m,  42  U.S.C. 
300n.  42  U.S.C.  300  n-1.  42  U.S.C.  300 
n-2.  42  U.S.C.  300  n-3,  42  U.S.C.  300 
n-4,  42  U.S.C.  300  n-^a.  42  U.S.C.  300 
n-5j  of  the  Public  Health  Service  Act,  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.919. 

K.3.  NPCR 

This  program  is  authorized  under 
sections  399H-399L  of  the  Public 
Health  Service  Act.  [42  USC.  sections 
280e-280e-4;  Pubhc  Law  102-515],  as 
amended.  This  program  was  re- 
authorized as  part  of  the  Women's 
Health  Research  and  Prevention 
Amendments  of  1998.  Public  Law  105- 
340.  The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283 

L.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address— http://vi-\^T^- cdc.gov 
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Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements.  ' 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Annie 
Camacho  or  Glynnis  Taylor,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146. 

Telephone  number:  Annie  Camacho: 
770-488-2735,  Glynnis  Taylor:  770- 
488-2752. 

E-mail  address:  Annie  Camacho: 
atc4@cdc.gov,  Glynnis  Taylor: 
gldl@cdc.gov. 


For  program  technical  assistance, 
contact: 

NCCCP:  Leslie  S.  Given,  MPA,  NCCCP 
Unit.  Program  Services  Branch,  Division 
of  Cancer  Prevention  and  Control, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Hwry.,  NE  (MS 
K-57),  Atlanta,  GA  30341-3717. 
Telephone  number:  770-488-3099.  E- 
mail  address:  ng5@cdc.gov. 

NBCCEDP:  Susan  True,  M.Ed.,  Branch 
Chief.  Program  Services  Branch, 
Division  of  Cancer  Prevention  and 
Control.  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion.  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE 
(MS  K-57),  Atlanta,  GA  30341-3717. 


Telephone  number:  770-488-4880.  E- 
mail  address:  smt7@cdc.gov. 

NPCR:  Leah  Simpson,  Program 
Analyst,  Cancer  Surveillance  Branch, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE 
(MS  K-53),  Atlanta,  GA  30341-3717. 
Telephone  number:  770-488-4158.  E- 
mail  address:  ldsO@cdc.gov. 


Dated:  April  16,  2002. 
Edward  J.  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-9724  Filed  4-22-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1 6, 22, 31 ,  37,  and  52 
[FAR  CaM  2001-008] 
RIN  9000-AJ36 

Federal  Acquisition  Regulation; 
Compensation  Cost  Principle 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
revise  the  "compensation  for  personal 
services"  cost  principle. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  June 
24,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2001-008@gsa.gov 

Please  submit  comments  only  and  cite 
FAR  case  2001-008  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202) 

501-4755  for  information  pertaining 
to  status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson  at  (202)  501-3221.  Please 
cite  FAR  case  2001-008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Coimcils  performed  an  analysis 
of  the  cost  principle  at  FAR  31.205-6, 
Compensation  for  personal  services. 
This  analysis  excluded  a  review  of  the 
paragraphs  of  the  cost  principle 
addressing  pension  costs  (paragraph  (j)), 
deferred  compensation  other  than 
pensions  (paragraph  (k)),  and 
postretirement  benefits  other  than 
pensions  (paragraph  (o)),  which  the 
Coimcils  are  planning  to  review  at  a 
later  date  under  a  separate  FAR  case. 

Specifically,  the  proposed  rule  revises 
FAR  31.205-6  by— 


1.  Adding  a  definition  for 
"compensation  for  personal  services"  at 
FAR  31.001,  Definitions; 

2.  Removing  as  unnecessary  the 
listing  of  examples  of  specific  types  of 
compensation  currently  located  at  FAR 
31.205-6(a); 

3.  Clarifying  and  moving  the  current 
FAR  31.205-6(b)(2)(i)  to  a  new 
paragraph  FAR  31.205-6(a)(6),  and 
expanding  the  new  paragraph  to  cover 
members  of  "limited  liabilities 
companies"  since  their  compensation 
also  requires  special  consideration; 

4.  Revising  paragraph  (b)  to 
consolidate  all  reasonableness 
provisions,  including  those  dealing  with 
labor-management  agreements  that  are 
currently  addressed  at  FAR  31.205-6(c); 

5.  Deleting  the  language  that  places 
the  burden  of  demonstrating 
reasonableness  on  the  contractor, 
currently  found  in  FAR  31.205-6(b)(l) 
because  it  is  redundant  of  language 
currently  found  in  FAR  31.201-3(a).  By 
removing  this  language,  the  Councils  are 
not  intending  to  imply  that  this  burden 
has  shifted  to  the  Government; 

6.  Rewriting  paragraph  (h),  as  new 
paragraph  (g),  entitled  "Backpay"  to 
improve  its  clarity,  without  changing  its 
meaning,  and  to  emphasize  that  backpay 
for  underpaid  work  is  the  only 
allowable  retroactive  adjustment,  except 
as  may  be  specifically  listed  in  the 
paragraph;  and 

7.  Making  other  changes  to  clarify, 
improve  the  structure,  and  remove 
redundancies  throughout  the  cost 
principle. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significcmt 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  application  of 
the  cost  principle  discussed  in  this  rule. 
An  Initial  Regulatory  Flexibihty 
Analysis  has,  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  parts  16, 
22,  31,  37,  and  52  in  accordance  with 
5  U.S.C.  610.  Interested  parties  must 


submit  such  conunents  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  2001-008),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  16,  22, 
31,  37,  and  52 

Government  procurement. 

Dated:  April  16,  2002. 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA^  and  NASA 
propose  amending  48  CFR  parts  16,  22, 
31,  37,  and  52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  16,  22,  31,  37,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  16— TYPES  OF  CONTRACTS 

16.203-4    [Amended] 

2.  Amend  section  16,203-4  in 
paragraph  {c)(4)(ii)  by  removing 
"31.205-6(m)"  and  adding  "31.205- 
6(1)"  in  its  place. 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.101-2    [Amended] 

3.  Amend  section  22.101-2  in  the  last 
sentence  of  paragraph  (a)  by  removing 
"31.205-6(c)"  and  adding  "31.205-6{b)"' 
in  its  place. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

4.  Amend  section  31.001  by  adding; 
in  alphabetical  order,  the  definition 
"Compensation  for  personal  services"  to 
read  as  follows: 

31.001    Definitions. 

***** 

Compensation  for  personal  services 
means  all  remiuieration  paid  ciurenUy 
or  accrued,  in  whatever  form  and 
whether  paid  immediately  or  deferred, 
for  services  rendered  by  employees  to 
the  contractor. 


31.201-5    [Amended] 

5.  Amend  section  31.201-5  in  the  last 
sentence  by  removing  "31,205-6(j)(4)" 
and  adding  "31.205-6(0(4)"  in  its  place, 

6.  Amend  section  31.205-6  by— 
a.  Revising  paragraphs  (a)  and  (b); 
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b.  Removing  paragraph  (c): 

c.  Redesignating  paragraphs  (d) 
through  (p)  as  paragraphs  (c)  through 
(o),  respectively: 

d.  Revising  newly  designated 
paragraphs  (c)  through  (g): 

e.  Removing  from  newly  designated 
paragraph  (hK3)  "paragraph  (i)"  and 
adding  "paragraph  (h)"  in  its  place: 

f.  Removing  from  the  last  sentence  of 
newly  designated  paragraph  (i)(2) 
introductory  text  the  words  "(j)(2)(i)  and 
(j)(3)"  and  adding  "(i)(2)(i)  and  in 
paragraphs  (i)(3)"  in  its  place:  removing 
from  paragraph  (i)(2)(iii)  "(j)(7)"  and 
adding  "(i){7)"  in  its  place:  removing 
from  the  second  sentence  of  paragraph 
(i)(3)(v)  introductor\'  text  "(j)(4)"  and 
adding  "(i)(4)"  in  its  place:  removing 
from  the  last  sentence  of  paragraph 
(i)(4)(ii)  "paragraph  (j)(4){ii)"  and 
adding  "paragraph  (i)(4)(ii)"  in  its  place: 
removing  from  the  last  sentence  of 
paragraph  (i)(5)  introductory  text 
"(j)(l)"  and  adding  "(i)(l)"  in  its  place: 
removing  from  paragraph  (i)(5Kii) 
"(j)(3)(ii)"  and  adding  "(i){3)(ii)"  in  its 
place:  removing  from  the  last  sentence 
of  paragraph  (i)(7)  introductory  text 
"subdivisions  (i)(3)(i)"  and  adding 
"paragraphs  (i)(3)(i)"  in  its  place:  and  by 
removing  from  paragraph  (i)(8){iii) 
"subdivision  (j)(3)(ii)  above"  and  adding 
"paragraph  (i)(3)(ii)  of  this  subsection" 
in  its  place: 

g.  Removing  from  newly  designated 
paragraph  (n)(2)  "(o)(2}(i)"  and  adding 
"(n)(2){i)"  in  its  place,  and  removing 
"section"  and  adding  "subsection"  in 
its  place; 

h.  Removing  from  the  first  sentence  of 
newlv  designated  paragraph  (n](5) 
"{o)(2)(iii)"  and  adding  "(nl(2)(iii)"  in 
its  place: 

i.  Removing  from  the  last  sentence  of 
newly  designated  paragraph  (o)(l) 
introductor>'  text  "(p)(2)(ii)"  and  adding 
"{o)(2](ii)"  in  its  place:  removing  the 
colon  at  the  end  of  paragraph  (o)(2) 
introductory  text  and  adding  an  em- 
dash  ( — )  in  its  place,  and  by  removing 
from  paragraph  {oK2)(i)  "(j)(5)  and 
(j){8)"  and  adding  "(i)(5)  and  (i)(8)"  in 
its  place. 

The  revised  text  reads  as  follows: 

31 .205-6    Compensation  for  personal 
services. 

(a)  General.  Compensation  for 
personal  services  is  allowable  subject  to 
the  following  general  criteria  and 
additional  requirements  contained  in 
other  parts  of  this  cost  principle: 

(1)  Compensation  for  personal 
services  must  be  for  work  performed  by 
the  employee  in  the  current  year  and 
must  not  represent  a  retroactive 
adjustment  of  prior  years'  salaries  or 


wages  (but  see  paragraphs  (f).  (g),  (i).  (j). 
(1),  and  (n)  of  this  subsection). 

(2)  The  total  compensation  for 
individual  employees  or  job  classes  of 
employees  must  be  reasonable  for  the 
work  performed:  however,  specific 
restrictions  on  individual  compensation 
elements  apply  when  prescribed. 

(3)  The  compensation  must  be  based 
upon  and  conform  to  the  terms  and 
conditions  of  the  contractor's 
established  compensation  plan  or 
practice  followed  so  consistently  as  to 
imply,  in  effect,  an  agreement  to  make 
the  payment. 

(4)  No  presumption  of  allowability 
will  exist  where  the  contractor 
introduces  major  revisions  of  existing 
compensation  plans  or  new  plans  and 
the  contractor  has  not  provided  the 
cognizant  ACO,  either  before 
implementation  or  within  a  reasonable 
period  after  it.  an  opportunity  to  review 
the  allowability  of  the  changes. 

(5)  Costs  that  are  unallowable  under 
other  paragraphs  of  this  Subpart  31.2  are 
not  allowable  under  this  subsection 
31.205-6  solely  on  the  basis  that  they 
constitute  compensation  for  personal 
serx'ices. 

(6)  The  cognizant  ACO  must— 

(i)  Give  special  consideration  to — 

(A)  Owners  of  closely  held 
corporations,  members  of  limited 
liability  companies,  partners,  sole 
proprietors,  or  members  of  their 
immediate  families:  and 

(B)  Persons  who  are  contractually 
committed  to  acquire  a  substantial 
financial  interest  in  the  contractor's 
enterprise. 

(ii)  Ensure  that  compensation  costs 
covered  by  this  paragraph  are  not — 

(A)  A  distribution  of  profits,  which  is 
not  an  allowable  contract  cost:  and 

(B)  In  excess  of  costs  that  are 
deductible  as  compensation  under  the 
Internal  Revenue  Code  (26  U.S.C.)  and 
regulations  under  it. 

(b)  Reasonableness — (1) 
Compensation  pursuant  to  labor- 
management  agreements.  If  costs  of 
compensation  established  under  "arm's 
length"  labor-management  agreements 
negotiated  under  the  terms  of  the 
Federal  Labor  Relations  Act  or  similar 
state  statutes  are  otherwise  allowable, 
the  costs  are  reasonable  iinless,  as 
applied  to  work  in  performing 
Government  contracts,  the  costs  are 
unwarranted  by  the  character  and 
circumstances  of  the  work  or 
discriminatory  against  the  Government. 
The  application  of  the  provisions  of  a 
labor-management  agreement  designed 
to  applv  to  a  given  set  of  circumstances 
and  conditions  of  employment  {e.g.. 
work  involving  extremely  hazardous 
activities  or  work  not  requiring 


recurrent  use  of  overtime)  is 
unwarranted  when  applied  to  a 
Government  contract  involving 
significantly  different  circumstances 
and  conditions  of  employment  [e.g., 
work  involving  less  hazardous  activities 
or  work  continually  requiring  use  of 
overtime).  It  is  discriminatory  against 
the  Government  if  it  results  in  employee 
compensation  (in  whatever  form  or 
name)  in  excess  of  that  being  paid  for 
similar  non-Government  work  under 
comparable  circumstances. 

(2)  Compensation  not  covered  by 
labor-management  agreements. 
Compensation  for  each  employee  or  job 
class  of  employees  must  be  reasonable 
for  the  work  performed.  Compensation 
is  reasonable  if  the  aggregate  of  each 
measurable  and  allowable  element  sums 
to  a  reasonable  total.  In  determining  the 
reasonableness  of  total  compensation, 
consider  only  allowable  individual 
elements  of  compensation.  In  addition 
to  the  provisions  of  31.201-3,  in  testing 
the  reasonableness  of  compensation  for 
particular  employees  or  job  classes  of 
employees,  consider  factors  determined 
to  be  relevant  by  the  contracting  officer. 
Factors  that  may  be  relevant  include, 
but  are  not  limited  to.  conformity  with 
compensation  practices  of  other  firms — 

(i)  Of  the  same  size: 

(ii)  In  the  same  industrv" 

(iii)  In  the  same  geographic  area:  and 

(iv)  Engaged  in  similar  non- 
Government  work  under  comparable 
circumstances. 

(c)  Form  of  payment.  (1) 
Compensation  for  personal  ser\'ices 
includes  compensation  paid  or  to  be 
paid  in  the  future  to  employees  in  the 
form  of — 

(i)  Cash: 

(ii)  Corporate  securities,  such  as 
stocks,  bonds,  and  other  financial 
instruments  (see  paragraph  (c)(2)  of  this 
subsection  regarding  valuation:  or 

(iii)  Other  assets,  products,  or 
ser\'ices. 

(2)  When  compensation  is  paid  with 
securities  of  the  contractor  or  of  an 
affiliate,  the  following  additional 
restrictions  apply: 

(i)  Valuation  placed  on  the  securities 
is  the  fair  market  value  on  the  first  date 
the  number  of  shares  awarded  is  known, 
determined  upon  the  most  objective 
basis  available. 

(ii)  Accruals  for  the  cost  of  securities 
before  issuing  the  securities  to  the 
emplovees  are  subject  to  adjustment 
according  to  the  possibilities  that  the 
emplovees  will  not  receive  the 
securities  and  that  their  interest  in  the 
accruals  will  be  forfeited. 

(d)  Income  tax  differential  pay.  (1) 
Differential  allowances  for  additional 


19954 


Federal  Register/ Vol.  67.  No.  78 /Tuesday.  April  23,  2002 /Proposed  Rules 


income  taxes  resulting  from  foreign 
assignments  are  allowable. 

(2)  Differential  allowances  for 
additional  income  taxes  resulting  from 
domestic  assignments  are  unallowable. 

(e)  Bonuses  and  incentive 
compensation.  (1)  Bonuses  and 
incentive  compensation  based  on 
production,  cost  reduction,  or  efficient 
performance  are  allowable  provided 
the— 

(i)  Awards  are  paid  or  accrued  under 
an  agreement  entered  into  in  good  faith 
between  the  contractor  and  the 
employees  before  the  services  are 
rendered  or  pursuant  to  an  established 
plan  or  policy  followed  by  the 
contractor  so  consistently  as  to  imply,  in 
effect,  an  agreement  to  make  such 
pajrment;  and 

(ii)  Basis  for  the  award  is  supported 

(2)  When  the  bonus  and  incentive 
compensation  payments  are  deferred, 
the  costs  are  subject  to  the  requirements 
of  paragraphs  {e)(l)  and  (j)  of  this 
subsection. 

(f)  Severance  pay.  (1)  Severance  pay  is 
a  payment  in  addition  to  regular  salaries 
and  wages  by  contractors  to  workers 
whose  employment  is  being 
involuntarily  terminated.  Payments  for 
early  retirement  incentive  plans  are 
covered  in  paragraph  (i)(7)  of  this 
subsection. 

{2)  Severance  pay  is  allowable  only  to 
the  extent  that,  in  each  case,  it  is 
required  by — 

(i)  Law; 

(ii)  Employer-employee  agreement; 

(iii)  Established  policy  that 
constitutes,  in  effect,  an  implied 
agreement  on  the  contractor's  part;  or 

(iv)  Circumstances  of  the  particular 
employment. 

(3)  Payments  made  in  the  event  of 
employment  with  a  replacement 
contractor  where  continuity  of 
employment  with  credit  for  prior  length 
of  service  is  preserved  under 
substantially  equal  conditions  of 
employment,  or  continued  employment 
by  the  contractor  at  another  facility, 
subsidiary,  affiliate,  or  parent  company 
of  the  contractor  are  not  severance  pay 
and  are  unallowable. 

(4)  Abnormal  or  mass  severance  pay 
is  of  such  a  conjectural  nature  that 
accruals  for  this  purpose  are  not 
allowable.  However,  the  Government 
recognizes  its  obligation  to  participate, 
to  the  extent  of  its  fair  share,  in  any 
specific  payment.  Thus,  the  Government 


will  consider  allowability  on  a  case-by- 
case  basis. 

(5)  Under  10  U.S.C.  2324(e)(l)(M)  and 
41  U.S.C.  256(e)(l)(M),  the  costs  of 
severance  payments  to  foreign  nationals 
employed  under  a  service  contract 
performed  outside  the  United  States  are 
unallowable  to  the  extent  that  such 
payments  exceed  amounts  typically 
paid  to  employees  providing  similar 
services  in  the  same  industry  in  the 
United  States.  Further,  under  10  U.S.C. 
2324(eKl)(N)  and  41  U.S.C.  256(e){l)(N), 
all  such  costs  of  severance  payments 
that  are  otherwise  allowable  are 
unallowable  if  the  termination  of 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of,  or  the 
curtailment  of  activities  at,  a  United 
States  facility  in  that  country  at  the 
request  of  the  government  of  that 
country;  this  does  not  apply  if  the 
closing  of  a  facility  or  curtailment  of 
activities  is  made  pursuant  to  a  status- 
of-forces  or  other  country -to-coimtry 
agreement  entered  into  with  the 
government  of  that  coimtry  before 
November  29,  1989.  10  U.S.C.  2324(e)(3) 
and  41  U.S.C.  256(e)(2)  permit  the  head 
of  the  agency  to  waive  these  cost 
allowability  limitations  under  certain 
circumstances  (see  37.113  and  the 
solicitation  provision  at  52.237-8). 

(g)  Backpay.  Backpay  is  a  retroactive 
adjustment  of  prior  years'  salaries  or 
wages.  Backpav  is  unallowable  except 
as  follows: 

(1)  Payments  to  employees  resulting 
from  underpaid  work  actually 
performed  are  allowable,  if  required  by 
a  negotiated  settlement,  order,  or  court 
decree. 

(2)  Payments  to  union  employees  for 
the  difference  in  their  past  and  current 
wage  rates  for  working  without  a 
contract  or  labor  agreement  during  labor 
management  negotiation  are  allowable. 

(3)  Payments  to  nonunion  employees 
based  upon  results  of  union  agreement 
negotiation  are  allowable  only  if — 

(i)  A  formal  agreement  or 
understanding  exists  between 
management  and  the  employees 
concerning  these  payments;  or 

(ii)  An  established  policy  or  practice 
exists  and  is  followed  by  the  contractor 
so  consistently  as  to  imply,  in  effect,  an 
agreement  to  make  such  payments. 


31^05-7    [Amended] 

7.  Amend  section  31.205-7  in  the  last 
sentence  of  paragraph  (c)(2)  by 
removing  "31.205-6(g)"  and  adding 
"31.205-6(f)"  in  its  place. 

31.205-13    [Amended] 

8.  Amend  section  31.205-13  in  the 
last  sentence  of  paragraph  (b)  by 
removing  "31.205-6(f)"  and  adding 
"31.205-6(e)"  in  its  place. 

31.205-46    [Amended] 

9.  Amend  section  31.205-46  in  the 
last  sentence  of  paragraph  (f)  by 
removing  "31.205-6(m)(2)"  and  adding 
'•31.205-6(1)(2)"  in  its  place. 

PART  37— SERVICE  CONTRACTING 

10.  Amend  section  37.113-1  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

37.1 1 3-1    Waiver  of  cost  allowability 
limitations. 

(a)  The  head  of  the  agency  may  waive 
the  31.205-6(f)(5)  cost  allowability 
limitations  on  severance  payments  to 
foreign  nationals  for  contracts  that — 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.215-18    [Amended] 

11.  Amend  section  52.215-18  by 
removing  from  the  clause  heading 
"(OCT  1997)"  and  adding  "(DATE)"  in 
its  place;  and  by  removing  from  the 
second  sentence  of  the  clause  "31.205- 
6(o)(6)"  and  adding  "31.205-6(n)(6)"  in 
its  place. 

52.237-8    [Amended] 

12.  Amend  section  52.237-8  by 
removing  from  the  provision  heading 
"(OCT  1995)"  and  adding  "(DATE)"  in 
its  place;  and  by  removing  from 
paragraph  (a)  of  the  provision  "31.205- 
6(g)(3)"  and  adding  "31.205-6(f)(5)"  in 
its  place. 

52.237-9    [Amended] 

13.  Amend  section  52.237-9  by 
removing  from  the  clause  heading 
"(OCT  1995)"  and  adding  "(DATE)"  in 
its  place;  and  by  removing  from 
paragraph  (a)  of  the  clause  "31.205- 
6(g)(3)"  and  adding  "31.205-6(f)(5)"  in 
its  place. 

[FR  Doc.  02-9665  Filed  4-22-02:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4682-N-04] 

Notice  of  Regulatory  Waiver  Requests 
Granted  for  the  Fourth  Quarter  of 
Calendar  Year  2001 

agency:  Office  of  the  Secretar\',  HUD. 
action:  Public  notice  of  the  granting  of 
regulatory  waivers  from  October  1, 
2001.  through  December  31.  2001. 


summary:  Section  106  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  HUD  Reform 
Act)  requires  HUD  to  publish  quarterly 
Federal  Register  notices  of  all 
regulatory  waivers  that  HUD  has 
approved.  Each  notice  must  cover  the 
quarterly  period  since  the  most  recent 
Federal  Register  notice.  The  purpose  of 
this  notice  is  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act.  This  notice  contains  a  list 
of  regulatory  waivers  granted  by  HUD 
during  the  quarter  beginning  on  October 
1.  2001,  and  ending  on  December  31. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice, 
contact  Aaron  Santa  Anna.  Assistant 
General  Counsel  for  Regulations.  Room 
10282.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.  Washington.  DC  20410;  telephone 
(202)  708-3055  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8391. 

For  information  concerning  a 
particular  waiver  action  for  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  follow  the 
description  of  the  waiver  granted  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  HUD  Reform 
Act),  the  Congress  adopted.  at.HUD's 
request,  legislation  to  limit  and  control 
the  granting  of  regulatory  waivers  by 
HUD.  Section  106  of  the  HUD  Reform 
Act  added  a  new  section  7(q)  to  the 
Department  of  Housing  and  Urban 
Development  Act  (2  U.S.C.  3535{q)). 
which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 


rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Register.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request;  and 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  on  April  22, 
1991  (56  FR  16337).  This  notice  covers 
HUD's  waiver-grant  activity  from 
October  1,  2001,  through  December  31. 
2001 .  This  notice  also  includes  a  waiver 
from  an  earlier  reporting  period  that  was 
inadvertently  omitted  from  the 
appropriate  earlier  report.  For  ease  of 
reference,  the  waivers  granted  by  HUD 
are  listed  by  HUD  program  office  (for 
example,  the  Office  of  Community 
Planning  and  Development,  the  Office 
of  Housing,  the  Office  of  Public  and 
Indian  Housing,  etc.).  Within  each 
program  office  grouping,  the  waivers  are 
listed  sequentially  by  the  section  of  title 
24  being  waived.  For  example,  a  waiver- 
grant  action  involving  the  waiver  of  a 
provision  in  24  CFR  part  58  would  come 
before  a  waiver  of  a  provision  in  24  CFR 
part  570. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  that  appears 
in  title  24  of  the  Code  of  Federal 
Regulations  and  that  is  being  waived  as 
part  of  the  waiver-grant  action.  For 
example,  a  waiver  of  both  §  58.73  and 
§  58.74  would  appear  sequentially  in  the 
listing  under  §  58.73. 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earliest-dated  waiver  grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  during 


the  period  covered  by  this  report  before 
the  next  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occurred 
between  January  1.  2002,  through  March 
31.2002. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
HUD  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

Dated:  April  16.  2002. 
Alphonso  Jackson, 

Deputy  Secretary. 

Appendix — Listing  of  Waivers  of 
Regulatory  Requirements  Granted  by 
Offices  of  the  Department  of  Housing 
and  Urban  Development  October  1, 
2001  through  December  31,  2001 

Note  to  Reader:  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
after  each  set  of  waivers  granted. 

The  regulatory  waivers  granted  appear  in 
the  following  order: 

I.  Regulatory  waivers  granted  by  the  Office  of 
Community  Planning  and  Development. 

II.  Regulatory  waivers  granted  by  the  Office 
of  Healthy  Homes  and  Lead  Hazard 
Control. 

III.  Regulatory  waivers  granted  by  the  Office 
of  Housing. 

IV.  Regulatory  waivers  granted  by  the  Office 
of  Multifamily  Housing  Assistance 
Restructuring,  (OMHAR). 

V.  Regulatory  waivers  granted  by  the  Office 
of  Public  and  Indian  Housing. 

1.  Regulatory  Waivers  Granted  by  the  Office 
of  Community  Planning  and  Development 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Reguyotion;  24  CFR  91.520(a). 

Project/Activity:  The  Commonwealth  of 
Virginia  requested  a  waiver  of  the  submission 
deadline  for  the  State's  2000  program  year 
Consolidated  Annual  Performance  and 
Evaluation  Report  (CAPER). 

Nature  of  Requirement:  24  CFR  91.520(a) 
requires  each  grantee  to  submit  a 
performance  report  to  HUD  within  90  days 
after  the  close  of  the  grantee's  program  year. 

Granted  By:  Roy  A.  Bemardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  October  1,  2001. 

Reasons  Waived:  The  Commonwealth  of 
Virginia  requested  an  extension  due  to 
personnel  changes  in  the  Virginia  Housing 
Division  and  additional  needed  effort  to 
develop  information  from  the 
Commonwealth's  and  IDIS  reporting  format. 
While  HUD  is  desirous  of  timely  reports,  the 
Department  is  also  interested  in  ensuring  that 
information  from  grantees  is  complete  and 
accurate.  The  Department  granted  the 
Commonwealth  of  Virginia  an  extension  to 
October  26,  2001,  to  submit  its  2000  CAPER. 

Contact.- Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
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Room  7152.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410:  telephone;  (202) 
708-2565.  extension  4556. 

•  fleguyanon;  24  CFR  91.520(a). 
Project/Activity:  The  City  of  Bervvvm, 

Illinois,  requested  a  waiver  of  the  submission 
deadline  for  the  city's  2000  program  year 
CAPER. 

Nature  of  Requirement:  Section  91.520(a) 
requires  each  grantee  to  submit  a 
performance  report  to  HUD  within  90  days 
after  the  close  of  the  grantee's  program  year. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  November  16.  2001. 

Reasons  Waived:  The  city  experienced 
difficulty  with  the  Integrated  Disbursement 
and  Information  System  (IDIS).  Because  this 
is  the  city's  first  CAPER,  the  city  wants  to 
ensure  it  has  adequate  time  to  consult  with 
its  subrecipients.  While  HUD  is  desirous  of 
timely  reports,  the  Department  is  also 
interested  in  ensuring  that  the  inforrhation 
from  grantees  is  complete  and  accurate.  The 
Department  granted  the  city  an  extension  to 
February  28,  2002,  to  submit  its  2000  CAPER. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410;  telephone;  (202) 
708-2565,  extension  4556. 

•  fleguyafion;  24  CFR  91.520(a). 
Project/ Activity:  Cook  County,  Illinois, 

requested  a  waiver  of  the  submission 
deadline  for  the  county's  2000  program  year 
CAPER. 

Nature  of  Requirement:  Section  91.520(a) 
requires  each  grantee  to  submit  a 
performance  report  to  HUD  within  90  days 
after  the  close  of  the  grantee's  program  year. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  November  16,  2001. 

Reasons  Waived:  The  county  discovered  a 
number  of  inaccuracies  and  discrepancies  in 
report  data  generated  by  the  Integrated 
Disbursement  and  Information  System  (IDIS). 
The  county  requested  additional  time  to 
ensure  that  its  information  is  accurate.  While 
HUD  is  desirous  of  timely  reports,  the 
Department  is  also  interested  in  ensuring  that 
information  from  grantees  is  complete  and 
accurate.  The  Department  granted  the  county 
an  extension  to  February  28,  2002,  to  submit 
its  2000  CAPER. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone;  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  92.2. 
Project/Activity:  The  State  of  New  Mexico 

requested  a  waiver  of  the  HOME  program 
definition  of  "Homeowmership"  under  §  24 
CFR  92.2 

Nature  of  Requirement:  As  defined  in 
§  92.2,  homeownership  requires  a  fee  simple 
title  or  a  99-year  leasehold  interest  in  a  one 
to  four  unit  dwelling  or  condominium  unit, 
or  equivalent  form  of  ownership  approved  by 
HUD. 


Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  October  1 .  2001 . 

Reasons  Waived:  The  Department 
determined  that  application  of  the  99-year 
lease  requirement  would  constitute  an  undue 
hardship.  Since  the  Bureau  of  Indian  Affairs 
restricts  the  term  of  land  leases  to  50-years. 
the  99-year  lease  provision  of  the  HOME 
program  would  make  it  impossible  to  provide 
homeownership  assistance  to  families  on 
tribal  lands. 

Contact:  ComeWa  Robertson-Terrv .  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-2565.  extension  4556. 

•  fleguyafion.- 24  CFR  92.250(a). 
Project/Activity:  Kimball,  McDowell 

County.  West  Virginia,  requested  a  waiver  of 
the  per-unit  subsidy  limit  for  the  HOME 
Program. 

Nature  of  Requirement:  Section  92.250(a) 
requires  that  the  amount  of  HOME  funds 
used  on  a  per-unit  basis  in  affordable  housing 
may  not  exceed  the  per-unit  dollar  limits 
established  under  section  221(d)(3)(ii)  of  the 
National  Housing  Act  (12  U.S.C. 
17151(d)(3)(ii)). 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  November  6.  2001. 

Reasons  Waived:  The  Department  is  aware 
that  the  projected  cost  increase  is  due  in  part 
to  an  expedited  schedule  to  respond  to  a 
natural  disaster  that  affected  the  area  and  was 
not  in  the  control  of  the  West  Virginia 
Housing  Development  Funds.  The 
replacement  housing  is  within  a 
Presidentially-Declared  Disaster  Area.  These 
circumstances  constitute  good  cause  for  a 
suspension  of  section  212(e)  of  the  National 
Affordable  Housing  Act  and  a  waiver  of  the 
regulations. 

Contact:  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  92.251  &  92.502(d), 
Project/Activity:  The  State  of  Wisconsin 

requested  a  waiver  of  HOME  Program 
regulations  governing  property  standards  and 
program  completion.  The  State  seeks  relief 
from  HOME  requirements  in  order  to 
reimburse  the  Wisconsin  Coulee  Region 
Community  Action  Plan  (CAP)  for  the 
expense  incurred  in  rehabilitating  a  property. 

Nature  of  Requirement:  Section  92.251 
requires  that  housing  constructed  or 
rehabilitated  with  HOME  funds  must  meet  ail 
applicable  local  codes,  rehabilitation 
standards,  ordinances,  and  zoning 
ordinances  at  the  time  of  project  completion. 
Section  92.502  (d)  requires  that  complete 
project  complete  information  must  be  entered 
into  the  disbursement  and  information 
system,  or  otherwise  provided,  within  120 
days  of  the  final  project  draw  down. 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 


Date  Granted:  November  20.  2001. 

Reasons  Waived:  The  homeowner  refused 
to  allow  the  Wisconsin  Coulee  Region  CAP 
access  to  his  property  to  complete  the 
installation  of  four  feet  of  deck  railing  and 
one  exterior  ground  fault  interruption  circuit 
necessary  to  bring  his  properly  up  to  the 
applicable  standards  Consequently  the 
property  does  not  meet  local  codes  and 
rehabilitation  standards.  The  CAP  indicated 
that  it  has  exhausted  all  alternatives  to 
complete  the  activity.  The  Department 
determined  that  there  was  good  cause  for 
granting  the  waiver  because  the  C.\P  has 
demonstrated  due  diligence  in  attempting  to 
satisf\'  program  requirements. 

Confocr  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  IX:  20410;  telephone:  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  92.254(a)(5)(ii)(A)(7). 
Project /Activity:  Delaware  County. 

Pennsylvania,  requested  a  waiver  of  24  CFR 
92.254(a)(5)(ii)(A)(7)  to  allow  low-income 
families  of  HOME-assisted  property  an 
additional  18  months  to  complete  the 
acquisition  of  their  homes  under  lease- 
purchase  agreements 

Nature  of  Requirement.  Section 
92.254(a){5)(ii)(A)(7)  requires  that  families 
participating  in  HOME-funded  lease 
purchase  program  must  acquire  their  homes 
within  36  months  of  signing  the  lease- 
purchase  agreement. 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted  November  6.  2001. 

Reasons  Waived:  HUD  recognizes  the 
challenges  and  delays  that  have  resulted  from 
having  to  bring  in  a  second  nonprofit  to  take 
over  the  program  and  considers  this 
circumstance  as  good  cause  for  granting  a 
waiver.  Further.  HUD  is  concerned  that  none 
of  the  original  families  selected  for  this 
program  has  been  able  to  complete  their 
lease — purchase  obligations  in  the  past  four 
years.  The  waiver  grants  an  additional  12 
months  for  transfer  of  ownership  tc  take 
place.  This  waiver  will  allow  time  for  five 
families  that  are  deemed  to  have  some 
possibility  to  complete  purchase  to  do  so 

Confoct.  Cornelia  Robertson-Terr>-.  Office 
of  Community  Planning  and  Development, 
Room  7152.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-2565.  extension  4556 

•  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/Activity:  The  Municipality  of 

Carolina.  Puerto  Rico,  requested  a  waiver  of 
its  FY  1995  HOME  program  expenditure 
deadhne  of  lune  30.  2000. 

Nature  of  Requirement  Section 
92.500(d)(1)(C)  requires  HUD  to  deobligate 
any  funds  in  the  United  States  Treasury 
account  which  are  not  expended  within  60 
months  of  the  last  day  that  HUD  notifies  the 
participating  jurisdiction  of  HLID's  execution 
of  the  HOME  Investment  Partnership 
Agreement. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 
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Date  Granted:  November  20.  2001. 

Reasons  Waived:  The  lack  of  a  functioning 
Community  Housing  Development 
Organization  (CHDO)  and  project  delays 
caused  by  unanticipated  circumstances 
affected  the  PJ's  ability  to  spend  its  HOME 
allocation  in  a  timely  manner.  The 
Department  noted  that  the  Municipality  has 
made  several  administrative  changes  to 
improve  the  accountability  and  performance 
of  its  HOME  program.  Therefore,  given  the 
positive  steps  taken  b.y  the  Municipality  to 
address  its  problems  and  the  fact  that  the 
1995  expenditure  shortfall  was  fully 
expended  four  and  one-half  months  after  the 
June  30.  2000.  regulatory  deadline,  the 
Department  determined  that  there  is  good 
cause  to  grant  the  requested  waiver. 

Confac/;  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410:  telephone:  (202) 
708-2565,  extension  4556. 

•  Regulation:  24  CFR  92.503(b)(2). 
Project/Activity:  The  County  of  Burlington, 

New  Jersey,  requested  a  waiver  of  the 
repayment  requirements  in  24  CFR 
92.503(b)(2)  of  the  HOME  regulations. 

Nature  of  Requirement:  Section 
92.503(b)(2)  requires  a  participating 
jurisdiction  (PJ)  to  repay  any  HOME  funds 
invested  in  a  project  that  is  terminated  before 
completion. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  20.  2001. 

Reasons  Waived:  HUD  determined  that  the 
County  of  Burlington's  exercise  of  due 
diligence  in  recovering  almost  all  of  the 
HOME  funds  expended  on  this  project 
constitutes  good  cause  for  a  waiver.  This 
waiver  relieves  the  County  of  Burlington's 
obligation  to  repay  the  outstanding  amount  of 
52,941.05  used  on  this  project. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington.  DC  20410;  telephone:  (202) 
708-2565,  extension  4556 

•  Regulation:  24  CFR  570.208(a)(3). 
Project/Activity:  The  City  of  St.  Louis, 

Missouri,  requested  a  waiver  of  the  low-  and 
moderate-income  national  objective  requiring 
that  low-  and  moderate-income  households 
must  occupy  at  least  51  percent  of  the  units 
in  a  multi-unit  residential  structure. 

Nature  of  Requirement:  Section 
570.208(a)(3)  requires  that  at  least  51  percent 
of  the  units  in  a  multi-unit  residential 
structure  be  occupied  by  low-  and  moderate- 
income  households. 

Granted  By:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  December  4,  2001. 

Reasons  Waived:  The  methodology 
identified  in  the  regulations  at  24  CFR 
570.208(a)(3)  for  multi-unit  residential 
building  is  not  required  by  statute.  Therefore, 
HUD  may  consider  a  waiver  to  permit  the  use 
of  another  methodology  to  meet  the  housing 
national  objective.  Based  on  the  information 
provided  by  the  city,  the  Department 


determined  that  the  city  has  demonstrated 
good  cause  for  the  waiver.  This  project  will 
significantly  promote  the  purposes  of  the 
Housing  and  Community  Development  .■Xct 
by  expanding  housing  opportunities  and 
choices  for  low-  and  moderate-income 
households  and  providing  an  income  mix  in 
a  redeveloping  neighborhood.  The  waiver  is 
granted  with  the  understanding  that  low-  and 
moderate-income  households  will  occupy  20 
percent  of  the  units  and  that  the  CDBG  funds 
will  constitute  7.5  percent  of  the  total  cost  of 
the  project. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-2565.  extension  4556. 

•  Regulation:  24  CFR  574.310(c)(l)(i). 

Project/Activity:  The  State  of  Indiana 
requested  a  waiver  of  the  minimum  use 
period  for  structures  assisted  with  HOPWA 
funds. 

Nature  of  Requirement:  Section  574.310 
(c)(l)(i)  requires  that  any  building  or 
structure  assisted  with  HOPWA  funds  for 
new  construction,  substantial  rehabilitation 
or  acquisition  must  be  maintained  as  a 
facility  to  provide  housing  or  assistance  for 
individuals  with  acquired  immunodeficiency 
syndrome  or  related  diseased  for  a  period  of 
not  less  that  10  years. 

Granted  By:  Roy  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  November  29.  2001. 

Reasons  Waived:  The  Department 
determined  that  there  was  good  cause  for  the 
waiver  because  the  supporting 
documentation  verified  that  the  assisted 
structure  is  no  longer  needed  to  provide 
supported  housing  or  assistance.  Due  to  the 
development  of  new  drug  treatment 
modalities,  individuals  with  HIV/ AIDS  are 
currently  able  to  live  longer  and  in  more 
independent  settings  than  this  facility 
provides.  The  facility  is  presently  operating 
at  a  financial  loss  due  to  low  occupancy. 
Thus  the  continued  operation  of  the  facility 
for  such  purpose  is  no  longer  feasible. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Room  7152,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-2565,  extension  4556. 

II.  Regulatory  Waivers  Granted  by  the  Office 
of  Healthy  Homes  and  Lead  Hazard  Control 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  Part  35,  Subparts  B- 
R. 

Project/Activity:  Waiver  of  the  existing 
compliance  date  (January  10,  2002)  for  the 
HUD  Lead  Safe  Housing  Rule  for  all  HUD 
programs  in  New  York,  NY.  The  new 
compliance  date  is  April  10,  2002. 

Nature  of  Requirement:  The  regulations  in 
24  CFR  part  35,  Subparts  B-R,  requires 
actions  to  identify  and  reduce  lead-based 
paint  hazards  in  pre-1978  housing  that  is 
financially  assisted  or  sold  by  the  federal 


government.  Specific  requirements  depend 
on  whether  the  housing  is  being  disposed  of 
or  assisted  by  the  federal  government,  on  the 
tvpe  and  amount  of  financial  assistance,  the 
age  of  the  structure,  and  whether  the 
dwelling  is  rental  or  owner-occupied. 

Granted  By:  Alphonso  Jackson,  Deputy 
Secretary. 

Date  Granted:  November  1.  2001. 

Reason  Waived:  The  availability  of  trained 
contractors  is  inadequate  due  to  the  ongoing 
recovery  efforts  following  the  attacks  on  the 
World  trade  Center  on  September  11,  2001. 

Contact:  David  E.  Jacobs,  Director,  Office  of 
Healthy  Homes  and  Lead  Hazard  Control 
Department  of  Housing  and  Urban 
Development,  Room  P3206,  L'Enfant  Plaza, 
Washington,  DC  20410;  telephone:  (202)  755- 
4973. 

III.  Regulatory  Waivers  Granted  by  the 
Office  of  Housing 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  202.3(c)(2){iii). 
Project/ Activity:  Credit  Watch/Termination 

Threshold,  Washington,  DC. 

Nature  of  Requirement:  Section 
202.3(c)(2)(iii)  establishes  a  threshold  for 
placing  a  HUD/FHA  approved  lender  on 
Credit  Watch  status  when  its  default  and 
claim  rate  exceeds  the  field  office  default  and 
claim  rate. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  3,  2001. 

Reason  Waived:  Waiving  the  regulation 
permits  HUD/FHA  to  initially  focus  on  those 
lenders  originating  the  worst  performing 
loans.  The  waiver  will  adjust  the  Credit 
Watch  threshold  from  being  between  150% 
and  200.9%  of  the  HUD  field  office  default 
and  claim  rate  to  being  between  200%  and 
300.9%  of  that  rate.  This  waiver  is  limited  to 
Credit  Watch  reviews  conducted  in  the  third 
quarter  of  CY  2001. 

Contact:  Joy  L.  Hadley,  Director,  Quality 
Assurance  Division.  U.  S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Room  B133-P3214, 
Washington.  DC  20410-7000;  telephone: 
(202)  708-2830. 

•  flegu/afjon:  24  CFR  203.42. 
Project/Activity:  City  of  Palatka  Housing 

Authority,  Palatka,  Florida. 

Nature  of  Requirement:  Section  203.42 
prohibits  mortgage  insurance  on  property 
that  is  part  of  a  project,  subdivision,  or  group 
of  rental  properties  in  which  the  mortgagor 
has  a  financial  interest  in  eight  or  more 
dwellings. 

Granted  by:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  26,  2001. 

Reason  Waived:  The  waiver  was  granted  in 
order  to  permit  the  Housing  Authority  of  the 
City  of  Palatka,  Florida,  to  refinance  the 
blanket  mortgage  on  twenty-two  units  with 
FHA  mortgage  insurance  to  promote  the 
City's  affordable  housing  and 
homeownership  programs. 

Contact:  Vance  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
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Department  of  Housing  and  Urban 
Development.  451  .Seventh  Street.  S\V.. 
Washington.  DC  2()41();  telephone:  (202)  708- 
2121.  extension  2204. 

•  Hcaulation:  24  C.FR  203.070(h)(:i].  24 
CFR  20.3.r.74(b).  24  CFR  20.3.07.5,  24  CFR 
20.3.079(9). 

Pwipct/Arti\it\ :  Friends  of 'r\ler  .School. 
Washington.  DC 

\alur('  oi  Ri'quirt^ment:  Section 
203.670(b)(;i]  permits  occupied  conveyance 
of  the  property  il  il  is  in  the  Secretary's 
interest  under  24  CFR  203.071.  Section 
203.fi74(b)  states  the  required  conditions  for 
continued  occupancy  for  an  occupant  who 
does  not  meet  the  illness  or  injury  criteria. 
Sec:tion  203.07.T  sets  out  the  requirements  for 
adequate  notice  to  occupants  of  pending 
acquisition.  Section  203.07n(a)  states  that 
oc:cupanc\'  of  HUD-at  quired  property  is 
temporarv  in  all  cases  and  is  subject  to 
termination  when  necessary  to  facilitate 
preparing  the  property  for  sale. 

Gninti'd  By:  lohn  C.  Weit:her.  Assistant 
Secretary  for  Housing-F'ederal  Housing 
Commissioner.   • 

Datf  Granted:  December  12.  2001. 

Rnison  U'oncf/;  Those  regulations  were 
waived  in  order  to  allow  the  Department  to 
accept  an  occupied  c;onveyance.  Occupied 
convevance  will  facilitate  and  expedite  a 
direct  sale  of  the  property  to  Friends  of  Tyler 
School,  a  private  nonprofit  organization  with 
headcjuarters  next-fioor  to  the  propert\ . 

Contact:  loe  McCloskey.  Director.  Office  of 
Single  Family  ,\sset  Management. 
Dejiartmenl  of  Housing  and  I'rban 
De\'elopmenl,  4,t1  Se\enth  Street.  SW.. 
Washington.  DC  20410-7000;  telephone; 
(202)  708-1B72.  extension  2296. 

•  Rvgulation:  24  CFR  203.fi73(a)  and  (b). 
203.074(b)(1).  203.07.5,  203.670.  203.677, 
203.078.  and.  29M00(a)(2). 

Project' Activity:  Eds\  Life  Real  Estate 
Systems.  Inc.  in  Chicago.  Illinois. 

Nature  of  Requirement:  Section  203.073(a) 
and  (b)  require  each  residential  unit  that 
HUD  acquires  to  contain  adequate  heating 
fac:ilities.  electrical  supplies,  cooking  and 
sanitarv  facilities,  and  a  continuing  supply  ot 
hot  ami  cold  water.  .Section  203.074(b)(1) 
governs  the  application  process  for  eligibility 
for  continued  occupancy  of  a  property  that 
has  been  conveyed  to  FHA  in  exchange  for 
insurance  benefits.  Section  203.675  addresses 
the  process  b\'  which  notice  is  provided  to 
the  occupants  of  each  property  when 
acquisition  b\'  FH.A  is  anticipated  to  occur 
within  00  to  90  days.  Section  203.670 
provides  the  time  frames  in  which  the 
occupants  must  respond  to  the  standard 
notice  to  request  occupied  conveyance. 
Section  203.677  sets  forth  the  procedures  that 
l^HA  uses  to  approve  or  deny  a  request  for 
occupied  conveyance.  Section  203.678 
contains  time  frames  for  requesting  occupied 
conveyance.  Set;tion  291.100(a)(2)  precludes 
former  mortgagors  who  have  defaulted  on 
their  FHA-insured  mortgages  from  obtaining 
a  right  of  first  refusal  to  purchase  the 
property  from  FH.'N  that  had  been  the  security 
for  the  defaulted  mortgage. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner. 

Date  Gran/ed;  November  5,  2001. 


Reason  Waived:  Waiving  the  regulations 
will  enable  the  FHA  mortgagors  who  still 
own  properties  subject  to  FH.A-insured 
mortgages  to  continue  to  occupy  their  homes 
while  the  properties  are  conveyed  to  Hl'D 
and  will  offer  them  the  opportunity  to 
repurchase  from  the  Department  the 
properties  they  are  occupying.  This  waiver  is 
limited  to  FH.\  mortgagors  who  were 
members  of  the  class  action  suit  captioned 
Rubv  Honorable  v.  Easy  Life  Real  Estate 
Svstem.  Inc..  (  overed  by  the  settlement 
agreement  dated  March  10.  2001,  and  still 
oc(  up\  ing  their  homes  The  court  order 
entering  the  settlement  agreement  establishes 
that  the  covered  FHA  mortgagors  were 
victims  of  predatory  practices.  The  waivers 
are  consistent  with  the  Department's 
objectives  of  helping  to  maintain 
homeownership  and  affordable  housing 
opportunities  and  mitigate  lasses  to  ihe 
insurance  funds. 

Contact:  loseph  McCloskey.  Director. 
Office  of  Single  Family  Asset  Management. 
Department  of  Housing  and  Urban 
De\elopment,  451  Seventh  Street,  SW. 
Washington.  DC  20410-7000;  telephone: 
(202)  708-1072,  extension  2296. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Village  Pointe,  Norfolk, 

Virginia.  Project  Number:  051-EE064/VA36- 
S98 1-004. 

Sature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  8.  2001. 

Reason  Waived:  T\w  Sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  soi:rce.s,  the  project  is  comparable  to 
other  similar  projects  developed  in  the  area 
and  is  economit:ally  designed. 

Contact:  Monique  Love.  Office  of  Housing 
.Assistance  and  Cirant  .Administration. 
Department  laf  Housing  and  L'rban 
De\elo[mient.  451  Se\fnth  Street.  SW. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  2475. 

•  Regulation:  24  CFR  891  100(d). 
Project'Activity:  Bu(  kingham  Terrace  III. 

Brunswick.  Ceorgia.  Project  Number:  061- 
EE093'GA06-S001-001. 

Sature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secrelar\'  for  Housing-Federal  Housing 
Commissioner. 

Pate  Granted:  December  10.  2001. 

Reason  Waived:  The  Sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources,  and  the  project  is  comparable 
to  other  similar  projects  developed  in  the 
area  and  is  economically  designed. 

Con/orf- Monique  Love.  Office  of  Housing 
.Assistance  and  Grant  .Administration. 
Department  of  Housing  and  L'rban 
Development.  451  Seventh  Strei^t.  SW  . 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  2475. 

•  flegu/ofion;  24  CFR  891.100(d). 


Project/Activity:  M\.  Carmel  Senior 
Housing.  Brooklvn.  New  York.  Project 
Number:012-FE277/NY.36-S991-017. 

Sature  of  Requirement:  Section  891.100(dl 
prohibits  amendmeni  of  Ihe  amount  of 
approved  capital  advance  funds  prior  to 
initial  c:losing. 

Granted  By:  |ohn  C.  Weicher.  .Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4.  2001 . 

Reason  Waived:  The  Sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources,  the  project  is  econ()mic:al!y 
designed  and  comparable  to  other  similar 
projects  developed  in  the  area. 

Contact:  Brenda  Butler.  Office  of  Housing 
.Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  6788. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activitv:  Shakespeare  Senior 

Housing.  Warner  Robins.  Georgia  Project 
Number:  012-EE26R/NY36-S991-006. 

Sature  of  Requirfrment:  HDD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendmeni  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  13.  2001. 

Reason  IV'a/i'pd;  The  Sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources,  the  project  is  economically 
designed  and  comparable  to  other  similar 
projects  developed  in  the  area. 

Contact:  Frank  ToUiver.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  3821. 

•  Regulation:  Section  891.100(d). 
Project/Activit}':  ?ak.on  Park  III,  Warner 

Robins.  Georgia  Project  Number:  061-HD067/ 
GA06-Q981-006. 

Sature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  27.  2001 

Reason  Waived:  Higher  construction  costs 
have  substantially  increased  the  cost  of  the  . 
project,  the  Sponsor  exhausted  all  efforts  to 
obtain  additional  funding  from  other  sources, 
the  project  is  economically  designed  and 
comparable  to  other  similar  projects 
developed  in  the  area. 

Contact:  Frank  Tolliver.  Office  of  Housing 
.^ssislance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  3821. 

•  fle^u/ofion  24  CFR  891. lOOldl 
Project.' Activity:  Wolcott  Senior  Housing. 

Wolcott.  Connecticut.  Project  Number:  017- 
EE052/CT26-S991-O03. 

Sature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
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approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  25.  2001. 

Reason  Waived:  Higher  construction  costs 
have  substantially  increased  the  cost  of  the 
project,  the  Sponsor  exhausted  all  efforts  to 
obtain  additional  funding  from  other  sources, 
the  project  is  economically  designed  and 
comparable  to  other  similar  projects 
developed  in  the  area. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 

•  flegu/af/on.- Section  891.100(d). 
Project/Activity:  The  Margaret  C.  Love 

House,  Vineyard  Haven,  Massachusetts. 
Project  Number:  023-EE097/MA06-S981- 
002. 

S'ature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  Bv:  (ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  8.  2001. 

Reason  Waived:  The  location  of  the  project 
on  Marthas  Vineyard  resulted  in  additional 
development  costs  due  to  the  need  to  ship 
construction  materials  to  the  property,  the 
project  is  modest  in  design  and  the  Sponsor/ 
Owner  secured  additional  funding  in  the 
amount  of  $198,133. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614,  extension  2696. 

•  flegu/of/on.  24  CFR  891.100(d). 
Project/Activity:  Our  Saviors  Manor, 

Westland,  Michigan,  Project  Number:  044- 
EE071/MI28-S000-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891, 100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  |ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Decemher  2fi,  2001. 

Reason  Waived:  The  Sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources,  the  project  is  comparable  to 
other  similar  projects  developed  in  the  area 
and  is  economically  designed. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  2475. 

•  fleguyorion.- 24  CFR  891.100(d). 
Project  Activity:  North  Haven  Elderly 

Housing,  North  Haven,  Connecticut.  Project 
Number:  017-EE051/CT26-S991-002. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 


Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20,  2001. 

Reason  Waived:  Higher  construction  costs 
have  substantially  increased  the  cost  of  the 
project,  the  Sponsor  exhausted  all  efforts  to 
obtain  additional  funding  from  other  sources, 
and  the  project  is  comparable  to  other  similar 
projects  developed  in  the  area. 

Contact:  Frank.  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  fleguyaf/on.  24  CFR  891.100(d). 
Project /Activity:  Inglis  Gardens  at 

Evesham,  Evesham  Township,  New  Jersey, 
Project  Number:  035-HD040/NJ39-Q981- 
001. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  Bv:  |ohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20,  2001. 

Reason  Waived:  Delays  by  the  original 
Sponsor,  the  requirement  to  use  Davis-Bacon 
wage  rates,  and  the  limited  availability  of 
contractors  to  build  the  project  have 
attributed  to  higher  construction  costs. 

Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  Regu/a<Jon.  24  CFR  891.100(d). 
Project/Activitv:  Morrow  Woods,  Mt. 

Gilead,  Ohio.  Project  Number:  043-EE068/ 
OH16-S991-004. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary-  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  2.  2001. 

Reason  Waived:  It  would  be  more 
economically  feasible  to  change  the  design 
and  develop  the  project  as  two-story  elevator 
buildings,  the  project  is  comparable  to  other 
projects  in  the  area,  and  the  Sponsor  has 
exhausted  all  efforts  to  find  additional  funds 
from  outside  sources. 

Contact:  Frank  Tolliver,  Office  of  Housing 
.Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  flegu/a/ion.- 24  CFR  891.100(d). 
Project/Activity:  Clair  House  Senior 

Housing,  Chicago,  Illinois.  Project  Number: 
071-EE150/IL06-S991-009. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 


Date  Granted:  December  7.  2001. 

Reason  Waived:  The  project  is 
economically  designed,  comparable  to  other 
projects  developed  in  the  area,  and  the 
Sponsor  has  exhausted  all  efforts  to  obtain 
funds  from  other  sources. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  6788. 

•  fieguyat/on;  24  CFR  891.100(d). 
Project/Activity:  Homes  Anew,  Suffolk 

County,  New  York,  Project  Number;  012- 
HD095/NY36-Q991-O06. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4.  2001. 

Reason  Waived:  The  Sponsor  was  unable 
to  obtain  additional  funds  other  than  the  full 
exemption  of  property  taxes,  and  the  project 
is  economically  designed  and  comparable  to 
other  projects  developed  in  the  area. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 

•  fleguyad'on;  24  CFR  891.100(d). 
Project /Activity:  NE  6th  Street— Estacada. 

Estacada,  Oregon,  Project  Number:  126- 
EE031/OR16-S991-003. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  29,  2001. 

Reason  Waived:  The  project  is 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  area,  and  all 
efforts  to  secure  additional  funds  through 
other  sources  have  been  exhausted. 

Contact:  Evelyn  Berry,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2483. 

•  /?eguyafyon.  24  CFR  891.100(d). 
Project/Activity:  TELACU  San  Bernardino, 

San  Bernardino,  California,  Project  Number: 
1 43-EE040/C  A4  3-SOO 1  -004 . 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  29.  2001. 

Reason  Waived:  The  City  imposed  high 
fees  and  rising  construction  costs 
substantially  increased  the  cost  of  the  project, 
and  the  Sponsor  exhausted  all  efforts  to  find 
additional  funds  from  outside  sources. 
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Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
De\'elopment.  451  Seventh  Street.  S\V., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614,  extension  ,3821. 

•  flega/oJion.  24  CFR  891.100(d). 

Proiert/Arli\it\ :  Holiday  Dri\e  Place, 
Kansas  Citv.  Missouri.  Project  Number:  084- 
HDO34/M6ir)-QO0 1-002. 

Saturt'  of  Requirement:  Section  891.100((i) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

'  Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  28,  2001. 

Reason  \Vaived:The  project  is 
economicalh-  designed,  comparable  to  other 
projects  in  the  area:  the  Sponsor  cannot 
contribute  anv  additional  funds  and  has 
exhausted  all  efforts  to  obtain  additional 
funding  from  other  sources. 

Contact:  Monique  Love.  Office  of  Housing 
.^ssistance  and  Grant  .Administration. 
Department  of  Housing  and  L'rban 
Devt!lopment.  4,51  Seventh  Street.  SVV.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2475. 
•  •   Regulation:  24  CFR  891.100(d). 

Project  Activity:  Friendly  Temple  Elderly 
Apartments.  St.  Louis.  Missouri.  Project 
Number:  085-EE05TMO36-S001-004. 

S'ature  of  Requirement:  Se(  tion  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  Bv:  lohn  C.  Weic  her,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  29.  2001. 

Reason  Waived:  The  construction  cost  of 
the  project  was  reduced  to  the  maximum 
extent  possible  to  achieve  cost  savings,  the 
project  was  economically  designed, 
comparable  to  other  projects  in  the  area,  and 
the  Sponsor  exhausted  all  efforts  to  obtain 
additional  funding  from  other  sources. 

Contact:  Rita  Ross.  Office  of  Housing 
.Assistance  and  Grant  .Administration. 
Department  of  Housing  and  L'rban 
Development.  451  Seventh  Street.  SW.. 
W^ashington.  DC  20410;  telephone:  (202)  708- 
0614,  extension  2696. 

•   Regulation:  24  CFR  891.100(d). 

Project /Activity:  Oxford  Trace  Apartments. 
San  .Antonio.  Texas.  Projec:t  Number:  115- 
HD028/TX59-Q991-001. 

Sature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  lohn  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4.  2001. 

Reason  Waived:  The  project  was 
economic:ally  designed,  comparable  to  other 
projects  in  the  area,  and  the  Sponsor 
exhausted  all  efforts  to  obtain  additional 
funding  from  other  sources. 

Contact:  Rita  Ross.  Office  of  Housing 
.Assistance  and  Grant  .Administration. 
Department  of  Housing  and  Lrban 
Development,  451  Seventh  Street.  SW.. 


Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2696. 

•  Regulation:  24  CFR  891.100(d). 

Project/ Activitv:  Mt.  Gilead  Estates,  Mt. 
Gilead,  Ohio,  Project  Number:  043-HD038/ 
OH16-Q991-001. 

S'ature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  lohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  .November  2,  2001. 

Reason  Waived:  It  was  more  economically 
feasible  to  change  the  design  and  develop  the 
project  as  two-stor\  elevator  buildings,  the 
project  was  comparable  to  other  projects  in 
the  area,  and  the  Sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources. 

Contact:  Frank  Tolliver.  Office  of  Housing 
.Assistance  and  Grant  .Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

.  flpgu/orion- 24  CFR  891.130(b). 

Project/Activity:  Shirlev  Bridge  Bungalows, 
West  Seattle.  kingCountv.  Washington, 
Project  Number:  127-HDb27/WAl&-Q001- 
002. 

Xature  of  Requirement:  Section  891.130(b) 
prohibits  an  identify  of  interest  between  the 
Sponsor  or  Owner  (or  Borrower,  as 
applicable)  and  anv  development  team 
members  or  between  development  team 
members. 

Granted  By:  lohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  28,  2001. 

Reason  Waived:  (Seattle  Housing  .Authority 
SH.A)  is  prov  iding  very  favorable  lease  terms 
to  the  project,  it  is  difficult  to  obtain  a 
Management  .Agent  that  will  accept  a  small 
number  of  units  to  manage,  and  that  SH.A 
ac;ting  as  both  the  Management  .Agent  and  the 
lesser  of  the  land  does  not  violate  applicable 
state  and  local  conflict  of  interest  laws 
governing  nonprofit  corporations. 

Co;i(arf,Gail  Williamson.  Office  of 
Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington,  DC  20410:  telephone:  (202) 
708-0614.  extension  2473 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Westmi nster 
Scotlandville.  Baton  Rouge,  Louisiana. 
Project  Number:  064-EE105/LA48-S991-007, 

Xature  of  Requirement:  Section  CFR 
891.100(d)  prohibits  amendment  of  the 
amount  of  approved  capital  advance  funds 
prior  to  initial  closing.  Sec  tion  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-bv-case  basis. 

Granted  By:  lohn  C.  Weicher.  .Assistant 
Sec  retary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  8,  2001. 


Reason  Waived:  Additional  time  is  needed 
to  process  the  Firm  Commitment  application, 
the  extremely  poor  condition  of  the  site 
resulted  in  additional  project  cost  and  the 
Owner  is  unable  to  obtain  the  additional 
funds  from  other  sources. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  .Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC  20410:  telephone:  1202)  708- 
0614.  extension  2475. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Gene  Gilbert  Manor. 
Albuquerque.  New  Mexico,  Project  Number: 
116-HD011/NM16-Q981-001. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  lohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  7.  2001. 

Reason  Waived:  Delays  were  caused  by  the 
developer  trying  to  locate  additional  funds 
for  construction,  the  project  is  economically 
designed,  comparable  to  other  similar 
projects  developed  in  the  jurisdiction  and  the 
Sponsor/Owner  is  unable  to  obtain  the 
additional  funds  from  other  sources. 

Contact:  Brenda  Butler,  Office  of  Housing 
.Assistance  and  Grant  .Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410:  telephone:  (202)  708- 
0614,  extension  6788. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  89^1. 165. 

Project/Activity  Dr.  A.C.  Novello  Senior 
Housing,  Bronx,  New  York.  Project  Number: 
012-EE252/NY36-S981-O08. 

Saturn  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  Hl'D  on  a  case-by- 
case  basis. 

Granted  By:  |ohn  C.  W^jcher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4.  2001. 

Reason  Waived:  The  project  was  required 
to  repeat  the  City  of  New  York's  extensive 
Uniform  Land  Use  Review  Process  (ULURP) 
requirements  in  order  to  have  a  "community 
use"  deed  restriction  removed.  .Also,  the 
project  is  economically  designed,  comparable 
to  other  similar  projects  developed  in  the 
jurisdiction  and  the  Owner  is  unable  to 
obtain  the  additional  funds  from  other 
sources. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2696. 
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•  Regulation:  24  CFR  891.165. 
Project/Activity:  Volunteers  of  America 

(VOA)  Estacada,  Estacada.  Oregon,  Project 
Number:  12&-EE031/OR16-S991-003. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  5.  2001. 

Reason  Waived.-  The  project  experienced 
delays  due  to  wetland  and  site  drainage 
issue. 

Contact:  Frank  ToUiver,  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, "SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  flegu /a f ion;  24  CFR  891.165. 
Project/Activity:  Hale  Noho,  Kaneohe. 

Hawaii,  Project  Number:  140-HD022/HI10- 
Q991-003. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  lohn  C.  Weicher,  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  19,  2001. 

Reason  Waived:  Additional  time  needed  to 
review  the  closing  documents. 

Contact:  Frank  ToUiver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410;  telephone;  (202)  708- 
0614,  extension  3821. 

•  flegu/af/on:  24  CFR  891.165. 
Project/Activity:  Ray  Rawson  Villas  (also 

known  as  Las  Vegas  Supportive  Housing, 
Inc.)  Las  Vegas,  Nevada,  Project  Number: 
125-HDO64/NV25-Q971-O01. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  .Assistant 
Secretary  for  Housing- Federal  Housing 
Commissioner. 

Date  Granted:  December  4.  2001. 
Reason  Waived:  The  Sponsor  had  to  raise 
significant  local  funds  for  the  additional 
construction  costs  due  to  the  construction 
boom  in  the  Las  Vegas  area,  and  the  project 
architect  was  forced  to  withdraw  due  to  ill 
health. 

Contact:  Monique  Love.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2475. 
•  Regu/ofjon.  24  CFR  891.165. 
Project/Activity:  Cedar  Street  Senior 
Apartments.  Garberville.  Humboldt  County, 


California.  Project  Number:  121-EE118/ 
CA39-S981-011. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  |ohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  31,  2001. 

Reason  Waived:  The  Sponsor/Owner 
experienced  difficulty  locating  a  qualified 
contractor  and  incurred  additional  delays 
trying  to  resolve  legal  problems  and  issues 
raised  by  the  Town  of  Garberville. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2696. 

•  flegu/aton.  24  CFR  891.165. 
Project/Activity:  John  Butterworth  Estates 

(aka  ASl— Reno).  Reno,  Washoe  County, 
Nevada.  Project  Number:  125-HD066/NV39- 
Q98 1-001. 

Nature  of  Requirement:  Seciion  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  )ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  29,  2001. 

Reason  Waived:  Escalating  construction 
costs  in  the  area  made  it  difficult  for  the 
Sponsor/Owner  to  locate  a  qualified 
contractor  who  would  construct  the  project 
within  the  fund  reservation  amount. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  2696. 

•  flegu/ofion.  24  CFR  891.165. 
Project/Activity:  Beacon  Housing, 

Pasadena,  California,  Project  Number:  122- 
EE137/CA16-S981-006. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-by-case  basis. 

Granted  By:  |ohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 

Date  Granted:  December  4,  2001. 

Reason  Waived:  Zone  change  amendments, 
changes  in  architect  and  the  expiration  of  site 
options  caused  delays  in  construction  start. 

Contact:  Frank  ToUiver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 

•  flegu/at;on.  24  CFR  891.165. 

Project/Activity:  Casa  de  Paz  Apartments, 
Project  Number:  122-HD116/CA16-Q981- 
008. 


Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4,  2001. 

Reason  Waived:  The  project  required 
additional  funding  from  two  different  sources 
and  the  approval  process  took  nearly  a  year. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone;  (202)  708- 
0614,  extension  2475. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Santa  Monica  Accessible 

Apartments,  Santa  Monica,  California, 
Project  Number;  122-HD066/CA16-Q951- 
004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4,  2001. 

Reason  Waived:  Delays  in  the  construction 
start  were  beyond  the  control  of  the  Sponsor. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone;  (202)  708- 
0614,  extension  2475. 

•  Regu/afjon:  24  CFR  891.165. 
Project/Activity:  St.  Paul  Elder  Housing 

Development,  St.  Paul,  Minnesota,  Project 
Number;  092-EE060/MN46-S991-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4,  2001. 

Reason  Waived:  The  project  experienced 
delays  due  to  poor  soil  conditions,  which 
required  the  Sponsor  to  come  up  with  a  cost 
effective  foundation  system  for  the  building. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2475. 

•  Regu/otion:  24  CFR  891.165. 

Project/Activity:  Sumac  Trail  Apartments, 
Rhinelander,  Michigan,  Project  Number; 
075-HD050/WI39^-Q971-O01. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
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Granted  By:  John  C.  VVeicher.  Assistant 
Secretan-  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4,  2001. 

Reason  Waived:  Additional  time  needed 
for  the  architect  to  correct  plan  deficiencies 
in  the  firm  commitment  application. 

Contact:  Alicia  Anderson,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410;  telephone:  (202) 
708-0614,  extension  5787. 

•  flegu/af/on.  24  CFR  891.165. 
Project/ Activity:  Valentino  Square. 

Greenfield.  Wisconsin,  Project  Number:  07,5- 
EE077/WI39-S981-OO6. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  22.  2001. 

Reason  Waived:  More  time  was  needed  by 
the  Field  Office  to  review  the  firm 
commitment  application. 

Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  .administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410:  telephone:  (202)  708- 
0614,  extension  3821. 

•  /?egu/af;orj;  24  CFR  891.165. 
Project/Activity:  Elders  Place  II, 

Philadelphia,  Pennsvlvania.  Project  Number; 
034-EE086/PA26-S981-007. 

Sature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  29.  2001, 

Reason  Waived:  The  owner  is  experiencing 
difficulty  in  obtaining  a  building  permit. 

Contact:  Faye  Norman.  Office  of  Housing 
Assistance  and  Grant  .Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  2482. 

•  flegu/afion.  24  CFR  891.165. 
Project/Activity:  North  Las  Vegas.  North 

Las  Vegas.  Nevada.  Project  Number:  125- 
EE111/NV25-S991-O01. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20.  2001. 

Reason  Waived:  Additional  time  needed  to 
complete  the  initial  closing. 

Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration. 


Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  fleguyafjon.  24  CFR  891  165. 
Project/Activity:  [oy  Senior  .Apartments. 

Petersburg.  West  Virginia.  Project  Number: 
045-EE012/WV15-S981-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  12,  2001. 

Reason  Waived:  Additional  time  is  needed 
because  the  project  incurred  delays  due  to 
the  Owner  having  to  obtain  secondary 
financing,  purchase  an  additional  strip  of 
land  and  resolve  legal  concerns  with  an 
Access  Easement  and  Maintenance 
Agreement 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  .Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410:  telephone:  (202)  708- 
0614.  extension  6788. 

•  flegu/afjon;  24  CFR  891.165. 
Project/Activity:  Riley  Cheeks  House, 

District  of  Columbia,  Project  Number:  000- 
HD030/DC39-Q961-001 . 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  22.  2001. 

Reason  Waived:  The  project  is  being 
delayed  because  the  Sponsor  has  to  finalize 
another  secondary  funding  source  since  the 
city  no  longer  has  HOME  funds  available. 

Contact:  Monique  Love.  Office  of  Housing 
Assistance  and  Grant  .Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW,, 
Washington,  DC  20410:  telephone:  (202)  708- 
0614,  extension  2475. 

•  flegu/oOon.  24  CFR  891.165. 
Project/Activity:  Flury  Place,  Elkridge. 

Maryland,  Project  Number;  052-HD034/ 
MD66-Q981-O04. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  8,  2001. 

Reason  Waived:  An  easement  is  required  to 
provide  public  sewer  to  the  property  and  the 
Sponsor  is  in  the  process  of  drafting  the 
easement  for  execution  by  all  parties. 

Contact:  Gai\  Williamson.  Office  of 
Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing  and 


Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410:  telephone;  (202) 
708-0614,  extension  2473. 

•  fiegu/anon  24  CFR  891.165. 
Project/Activity:  .Atlantic  County 

Independent  Living  Complex,  Mays  Landing, 
New  Jersey.  Project  Number:  035-HD042/ 
NI39-Q981-006. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-by-case  basis. 

Granted  By.  John  C  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  11,  2001. 

Reason  Waived:  .Additional  time  is  needed 
when  it  was  discovered  prior  to  initial 
closing  that  the  survey  and  surveyor's  report 
had  to  be  updated  and  that  it  took  a  period 
of  time  to  accomplish  because  the  surveyor 
was  recovering  from  a  serious  injury 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone.  (202)  708- 
0614.  extension  2696. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Summerdale  Court, 

Clairton,  Pennsvlvania,  Project  Number;  033- 
HD039/PA28-Q971-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  4.  2001. 

Reason  Waived  Additional  time  is  needed 
for  the  Owner  to  prepare  and  HL^D  to  process 
the  Firm  Commitment  application  in  order 
for  the  project  to  reach  initial  closing. 

Contact:  Alicia  .Anderson,  Office  of 
Housing  .Assistance  and  Grant 
.Administration  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410:  telephone:  (202) 
708-0614.  extension  5787. 

•  Rpgu/afion;  24  CFR  891.165. 
Project/Activity:  NC  Orange  Senior 

Housing  Corporation.  Orange.  Essex  County. 
New  Jersey.  Project  Number;  031-EE048/ 
Nj39-S98i-O05. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  Hl'D  on  a  case-by-case  basis. 

Granted  By:  lohn  C  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  29.  2001,      . 

Reason  Waived:  .Additional  time  is  needed 
for  the  Federal  Home  Loan  Bank  to  reissue 
documentation  (destroyed  in  the  attack  on 
the  World  Trade  Center)  of  the  S250.000  in 
secondary  financing  being  provided  to  the 
project. 
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Contact:  Rita  Ross.  (3ffice  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410;  telephone;  (202)  708- 
0614.  extension  2696. 

•  flegu/af/on.  24  CFR  891.165. 
Project/Activitv:  Castle  Court  at  Concord 
Village.  Poughkeepsie.  New  York.  Project 
Number;  012-EE246/NY36-S981-002, 

Sature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  dale  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  Hl'D  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20.  2001. 
Reason  Waived:The.  project  encountered 
lengthv  delays  as  a  result  of  the  Owner's 
efforts  to  locale  additional  funds  to  cover 
construction  costs,  secure  local  zoning  and 
environmental  approvals  and  negotiate  a 
feasible  construction  budget. 

Contact:  Brenda  Butler.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  6788. 

•  Reouiof/on.  24  CFR  891.165. 
Project/Activity:  North  Haven  Senior 
Housing.  North  Haven.  Connecticut.  Project 
Number;  017-EE031/CT26-S991-fl02. 

\ature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20.  2001. 
Reason  Waived:  The  project  experienced 
significant  delays  due  to  the  lengthy  price 
negotiations  c:aused  by  an  increase  in 
construction  costs  throughout  the  state. 

Contact:  Alicia  .Anderson.  Office  of 
Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington.  DC  20410;  telephone;  (202) 
708-0614.  extension  5787. 
•  flpgu/af/on;  24  CFR  891.165. 
Project/Activity:  Inglis  Gardens  at 
Evesham.  Evesham  Township.  New  (ersey. 
Project  Number;  035-HD040/Nl3i)-Q98I- 
001. 

S'ature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  (;apital  advance  is  18 
months  from  the  dale  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  |ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20,  2001. 
Reason  Waived:  .Additional  time  needed  to 
process  the  Firm  Commitment  application 
and  for  the  initial  closing  to  take  place. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistarice  and  Grant  Administration, 


Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410:  telephone;  (202)  708- 
0614.  extension  3821. 

•  flegii/o/;on:  24  CFR  891.165. 
Project/Activitv:  West  Lake  Elderly 
Apartments,  Pittsburgh,  Penn.svlvania, 
Project  Number:  033-EE101/PA28-S991- 
005. 

Mature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  dale  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  )ohn  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  20,  2001. 
Reason  Waived:  The  development  of  the 
project  is  experiencing  delays  while  the 
Owner  seeks  additional  funds  to  resolve 
funding  shortfalls. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC:  20410;  telephone;  (202)  708- 
0614,  extension  6788. 

•  flegij/of/on;  24  CFR  891.165. 
Project/Activity:  Mental  Health  Care. 
Brandon.  Hillsborough  Countv,  Florida, 
Project  Number;  067-HD066/FL29-Q991- 
011. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  15,  2001, 
Reason  Waived:  The  site  had  to  be  rezoned. 
Contact:  Faye  Norman.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2482. 

•  flegu/onon.  24  CFR  891.165. 
Project/Activity:  jubilee  Community 
Development  Corporation.  Miami.  Florida, 
Project  Number;  067-EE071/FL29-S991-016, 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  )ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  15.  2001. 
Reason  Waived:  The  Sponsor  had  to  seek 
an  alternate  site. 

Contact:  Faye  Norman.  Office  of  Housing 
.Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone;  (202)  708- 
0614,  extension  2482. 

•  flegu/o/ion.  24  CFR  891.165. 


Proiect/Activitv:  Orlando  Volunteers  of 
America  (VOA)  Elderlv  Housing,  Project 
Number;  067-EEl04/FL29-S9gi-004. 

Sature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  )ohn  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  December  4.  2001. 
Reason  Waived:  Additional  time  needed  to 
process  the  Firm  Commitment  application. 
Contact:  Faye  Norman,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410:  telephone;  (202)  708- 
0614,  extension  2482. 

•  flegii/af/on;  24  CFR  891.165. 
Project /Activity:  St.  Boniface  Gardens, 
Pembroke.  Florida.  Project  Number;  066- 
EE074/FL29-S991-006. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by -case  basis. 
Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  December  4,  2001, 
Reason  Waived:  Additional  time  is  needed 
because  the  project  has  experienced  delays  in 
the  construction  start  due  to  the  Sponsor 
being  required  to  have  the  site  rezoned  and 
re-platted. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  .Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW,, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 
•  flegu;af)on;  24  CFR  891.165. 
Project/Activitv:  Urbanite  Apartments, 
Project  Number: '071-HD022/IL06-Q921- 
009.  Chicago,  Illinois, 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with     . 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  6,  2001. 
Reason  Waived:  Additional  time  was 
needed  because  in  the  midst  of  processing 
the  firm  application,  the  City  of  Chicago 
requested  changes  to  the  redesign  and  the 
situation  of  the  building  on  the  site,  the  City 
took  a  long  time  to  review  the  plans. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  2696. 

•  flegu/oton:  24  CFR  891.165. 
Project/Activity:  Accessible  Space. 
Birmingham.  Alabama.  Project  Number:  062- 
HD041/AL09-Q981-004. 
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Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  October  18.  2001. 

Reason  Waived:  The  Sponsor/Owner  had 
difficulty  locating  an  alternate  site  and 
additional  time  is  needed  to  resolve  zoning 
issues. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SVV.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  2696. 

•  flegu/af/on.  24  CFR  891.165. 
Project/Activity:  National  Church 

Residences,  Inc..  Orlando.  Orange  County. 
Florida.  Project  Number:  067-EE101/FL29- 
5991-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Decemher  20.  2001. 

Reason  Waived:  Additional  time  is  needed 
for  the  owner  to  correct  architectural  and 
engineering  deficiencies  in  the  firm 
commitment  application. 

Contact:  Faye  Norman.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2482. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Montclair  Senior  Housing, 

Montclair.  New  jersev.  Project  Number:  031- 
EE051/NI39-S991-062. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  19.  2001. 

Reason  Waived:  Schedule  conflicts 
prevented  the  project  from  closing  on  the 
planned  date. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2696. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Home  For  Life  (HFL) 

Ashtabula  Homes.  Pasadena.  California. 
Project  Number:  122-HD117/CA16-Q991- 
001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 


months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  27.  2001. 

Reason  Waived:  The  Sponsor/Owner  had 
to  hold  numerous  meetings  to  address 
concerns  raised  by  the  communitv  and  local 
opposition  caused  delays  in  obtaining  the 
necessary  documents  to  develop  the  project. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2696. 

•  flegu/of/on;  24  CFR  891.165. 

Project/ Activity:  Montclair  Senior  Housing, 
Montclair.  New  Jersev.  Project  Number:  031- 
EE051/NI39-S991-o62. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  c;apital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-by-case  basis. 

Granted  Bv:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  19.  2001. 

Reason  Waived:  Schedule  conflicts 
prevented  the  project  from  closing  on  the 
planned  date. 

Contact:  Rita  Ross.  Office  of  Housing 
.Assistance  and  Grant  Administration. 
Department  of  Housing  and  L'rban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614.  extension  2696. 

•  flegu/ofion.  24  CFR  891.165. 
Project/Activity:  Accessible  Space.  Inc. 

(ASI)  Jackson  Countv.  Phoenix.  .Arizona 
Project  Number:  126-HD028/OR16-Q991- 
002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  27,  2001. 

Reason  Waived:  .Additional  time  needed 
for  extensive  environmental  studies  and  a 
public  comment  period  in  order  for  the 
Sponsor  to  receive  HOME  funds. 

Confacf.-  Frank  ToUiver.  Office  of  Housing 
.Assistance  and  Grant  .Administration. 
Department  of  Housing  and  L'rban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  telephone;  (202)  708- 
0614.  extension  3821 

•  Regulation:  24  CFR  891165. 
Project/Activity:  G.R.  Vale  Home, 

Montclair.  New  Jersey.  Project  Number:  045- 
HD030/WV15-Q991-^001. 

Nature  of  Requirement:  Section  891  165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 


Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  19.  2001 

Reason  Waived:  The  Sponsor  received 
approval  to  change  sites  for  the  project  on 
lune  14.  2001.  and  is  in  the  process  of 
providing  justification  to  change  the  project 
from  a  group  home  to  an  independent  living 
project. 

Contact  Gail  Williamson,  Office  of 
Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington.  DC  20410:  telephone;  (202) 
708-0614.  extension  2473. 

•  flegu/o(/on  24  CFR  891.165. 
Project/Activitv:  A  Project  Number:  014- 

HD066/NY06-Q971-01 3. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  ad\ance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  December  19,  2001. 

Reason  Waived:  The  Sponsor  received 
approval  to  change  sites  for  the  project  on 
June  14.  2001.  and  is  in  the  process  of 
providing  justification  to  change  the  project 
from  a  group  home  to  an  independent  living 
project. 

Con <ocr  Gail  Williamson,  Office  of 
Housing  .Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-0614.  extension  2473. 

•  flegu/ofion:  24  CFR  891  165. 
Project /Activity:  Delaware  House, 

Cocheton,  Sullivan  Countv.  New  York, 
Project  Number:  012-HDd81/NY36-Q981- 
002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-by-case  basis. 

Granted  By:  lohn  C  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  8,  2001. 

Reason  Waived:  The  Spon.sor/Owner 
experienced  difficulty  locating  a  qualified 
contractor  and  incurred  additional  delays 
trying  to  resolve  legal  problems  and  issues 
raised  by  the  Town  of  Garberville. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  2696. 

•  fleguyafion:  24  CFR  891.410(c). 
Project /Activity:  Morse  Manor  Apartments. 

Morse.  Louisiana,  Project  Number:  064- 
EE066. 

Nature  of  Requirement:  Section  891.410(c) 
limits  occupancy  to  very  low-income  elderly 
persons,  i.e..  households  of  one  or  more 
persons  and  at  least  one  of  the  persons  must 
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be  fi2  vears  of  age  at  the  lime  of  initial 
occupancy. 

Granted  by:  |i>hn  C.  VVeiclier,  As.sistant 
Sei  relary  for  Housing-Federal  Housing 
(".ommissioner. 

Dotf  Granted:  October  10,  2001. 

Rvason  Uo/vf-f/.The  waiver  was  granted 
due  to  the  projert's  inability  to  maintain 
sustained  on  upani.y.  The  property  only  has 
12  units  oci  upied  to  date  despite  the 
management  agent's  extensive  outreach  and 
marketing  to  attract  eligible  individuals. 
Since  the  current  occupancy  level  will  not 
sujiport  the  complex,  the  owner/management 
agent  was  granted  permi.ssion  to  waive  the 
elderly  and  verv  low-income  requirement  to 
alleviate  the  (  urrenl  occupancy  and  financial 
problems  at  the  property. 

Contact:  Veronica  C;.  Lewis.  Office  of  Asset 
Management.  Department  of  Housing  and 
Urban  Development.  4.'il  Seventh  Street, 
S\V..  Washington.  DC  20410;  telephone:  (202) 
708-0614,  extension  2507. 

IV.  Regulatory  Waivers  Granted  by  the 
Office  of  Multifamily  Housing  Assistance 
Restricturing  (ONIHAR) 

For  further  mformalion  about  the  following 
w.iiver  actions,  please  see  the  name  of  the 
(  ontact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulations:  24  C.FR  401.000. 

Prr;/pr(/.4f 7n)f\-.  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  40 1  .W)0): 

FHA  No.  Project  name  ;    Stale 

, - I 

12335102       Catalina  Square  Apart-  AZ 
ments. 

04235037      Central  Park  Place OH 

06335178    j  Cerny  Village  Apart-  PL 

I      ments. 

05335671       Cherry  Hotel!  &  11  NC 

08335264       Directions  Apartments  KY 

05435433       Druid  Hills  Apartments  SC 

04335213       Focus  45  OH 

05235351       Montpelier-Kennedy  MD 

Apartments 

10335074       North  Omaha  Homes  ...  NE 

07390014      Parkwood  Apartments  IN 

06535272       The  Village  Apartments  MS 

05435397       Wisewood  Apartments  SC 

\ature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  lanuary  1.  1M8.  The 
intent  of  this  provision  is  to  ensure  timelv 
ft    processing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
FHA  insured  mortgages  during  the 
restructuring  process. 

Granted  Bv:  Ira  Peppercorn.  Director  of 
OMHAR. 

Date  Granted:  November  27.  2001. 

Reasons  U'a/vpd.  The  attached  list  of 
projects  was  not  assigned  to  the  PAEs  in  a 
timelv  manner  or  the  restructuring  analysis 
was  unavoidably  delayed  due  to  no  fault  of 
the  owner. 

Contact:  Alberta  Zinno.  Office  of 
Multifamily  Housing  .Assistance 
Restructuring.  Department  of  Housing  and 
Urban  Development.  Portals  Building.  Suite 
400,  1280  Maryland  Avenue.  SW.. 


Washington.  DC  20410:  telephone:  (202)  708- 
0001.  extension  .^51 7. 

V.  Regulatory  Waivers  Granted  by  the  Office 
of  Public  and  Indian  Housing 

For  further  information  about  the  following' 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 
•  Regulation:  24  CFR  761 .30(b)(2). 
Project/Activity:  Waiver  request  and 
extension  of  grant  term  for  Fisc  al  Year  1998 
Public  and  Indian  Housing  Drug  Elimination 
Program  (PIHDEP)  for  the  Spokane  Indian 
Housing  Authority  (SIHA).  Wellpinit,  WA. 

Sature  of  Requirement:  Sec:tion 
761.30(b)(2)  provides  that  terms  of  the  grant 
agreement  may  not  exc:eed  12  months  for  the 
Assisted  Housing  Program,  and  24  months 
for  the  Public  Housing  Program.  In 
accordance  with  this  section,  HLD  may  grant 
an  extension  of  the  grant  term  in  response  to 
a  written  request  for  an  extc^nsion  stating  the 
need  for  the  extension  and  indicating  the 
additional  tJme  required. 

Granted  By:  Michael  Liu,  Assistant 
Secretarv.  Office  of  Public  and  Indian 
Housing. 
Date  Granted:  Qr.\ohnr  19,  2001. 
Reason  \Vaived:Thi)  SIHA  has  ac:tively 
pursued  implementation  of  thc^  approved 
acclivities.  The  SIHA  will  c  ontinue  to  have  a 
positive  impact  in  the  community.  The 
continuation  of  the  1998  PIHDEP  will  ensure 
c:ompletion  of  the  "Youth  Wellness 
Opportunity  Center"  ac  tivities  and  provide 
vouth  with  positive  alternatives  to  crime. 
Contact:  Deborah  Lalancelte.  Director, 
C;rants  .Management.  Denver  Program,  Office 
of  Native  .American  Programs.  1999 
Broadwav.  Suite  3390,  Denver.  CO  80202; 
telephone:  (303)  675-1600,  extension  3325. 
•  Regulation:  24  CFR  902.60. 
Project/Activity:  The  New  York  City 
Housing  Authority.  New  York.  New  York, 
requested  an  extension  of  the  deadline  set  by 
§  902.60  for  public  housing  authorities 
(PHAs)  to  submit  their  fiscal  year-end 
financial  information  and  management 
operation  information. 

\ature  of  Requirement:  Section  902.60  of 
HlJD's  Public  Housing  .Assessment  System 
regulations  provides  that  a  PHA  that  must 
submit  its  fiscal  year-end  financial 
information  and  management  operation 
information  not  later  than  two  months  after 
the  end  of  the  PHAs  fiscal  year. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted.  October  19.  2001. 
Reason  Waived:  .As  a  result  of  the  events 
of  September  1 1 ,  2001 ,  the  New  York  City 
Housing  Authority  was  unable  to  submit  its 
financial  information  and  management 
operation  information  by  the  deadline  set  by 
the  regulation,  and  requested  an  extension. 
An  extension  was  granted. 

Contact:  Karen  Newton,  Office  of  Public 
and  Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410:  telephone:  (202) 
708-1141. 

•  Regulation:  24  CFR  902.68 
Project/Activity:  The  New  York  City 
Housing  Authority,  New  York.  New  York, 
requested  an  extension  of  the  deadline  set  by 


4}  902,68  for  public  housing  authorities 
(PH.As)  to  request  a  technical  review  of  the 
phvsical  inspection  results  of  their  public 
liousing. 

\'atun'  of  Requirement:  Section  902.68  of 
HUD's  Public  Housing  Assessment  System 
rt^gulations  provides  that  a  PH.A  that  wishes 
a  technical  review  of  the  physic;al  inspection 
results  of  the  PH.As  public:  housing  must 
submit  its  request  no  later  than  15  clays 
following  the  issuance  of  the  physical 
inspec:tion  results  to  the  PH.A. 

Granted  By:  .Mic  hael  Liu,  Assistant 
Sec:retarv  for  Public  and  Indian  Housing. 
Doff  Granted:  October  19,  2001. 
Reason  Waived:  As  a  result  of  the  events 
of  September  11.  2001.  the' New  York  City 
Housing  .Authority  was  unable  to  submit  its 
request  within  the  deadline  set  by  the 
regulation,  and  requested  an  extension.  .An 
extension  was  granted. 

Contact:  Karen  Newton,  Office  of  Public 
and  Indian  Housing.  Department  nf  Housing 
and  Urban  Development.  451  Seventh  Street, 
SW,,  Washington,  DC  20410:  telephone:  (202) 
708-1141. 
•  /?(?oij/af/on;  24  CFR  903.5. 
Project/Activity:  The  New  York  City 
Housing  Authority,  New  York,  New  'York, 
requested  an  extension  of  the  deadline 
established  in  §903,5  for  public:  housing 
authorities  (PHAs)  to  submit  its  Public 
Housing  Agenc:y  Plan. 

Xature  of  Requirement:  Section  903.5 
provides  that  a  PH.A  must  submit  its  Public 
Housing  Agency  .Annual  Plan  75  days  before 
the  commencement  of  the  PHAs  fisc;al  year. 

Granted  By:  Michael  Liu.  .Assistant 
Secretan-  for  Public  and  Indian  Housing. 
Date  Granted:  October  19,  2001. 
Reason  Waived:  As  a  result  of  the  events 
of  September  1 1 ,  2001 .  the  New  York  City 
Housing  .Authority  was  unable  to  make 
submit  its  plan  by  the  deadline  set  by  the 
regulation,  and  requested  an  extension.  An 
extension  was  granted. 

Contact:  Rod  Soloman.  Office  of  Deputy 
.Assistant  Secretary  for  Policy  Program  and 
Legislative  Initiatives.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
L^rban  Development,  451  Seventh  Street.* 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-0713. 
•  Regulation:  24  CFR  972,200. 
Project/Activity:  The  New  York  City 
Housing  Authority,  New  York,  New  York, 
requested  an  extension  of  the  deadline 
established  in  §972.200  for  public  housing 
authorities  (PHAs)  to  complete  their  initial 
assessment  of  public  housing  stock. 

Nature  of  Requirement:  Section  972.200 
establishes  the  deadline  by  which  PHAs  must 
complete  their  initial  as.sessment  of  public 
housing  stock  and  submit  their  certification 
to  HUD  that  the  initial  assessment  has  been 
completed. 

Granted  By:  Michael  Liu.  .Assistant 
Secretarv  for  Public  and  Indian  Housing, 
Date  Granted:  October  19,  2001. 
Reason  Waived:  As  a  result  of  the  events 
of  September  1 1 ,  2001 ,  the  New  York  City 
Housing  Authority  was  unable  to  complete 
its  initial  assessment  of  public  housing  stock 
by  the  required  deadline  and  requested  a  90- 
day  extension  for  completion  and 
submission,  which  was  granted. 


Federal  Register/ Vol.  67,  No.  78/Tuesday.  April  23,  2002 /Notices 


19967 


Contact:  Rod  Solomon.  Office  of  Deputy 
Assistant  Secretary  for  Policy  Program  and 
Legislative  initiatives,  Office  of  Public  and 
Indian  Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-0713. 

•  fleguiafjon:  24  CFR  983.51(c). 
Project/ Activity:  Housing  and  Community 

Development  Corporation  of  Hawaii, 
Honolulu.  HA.  project-based  assistance 
program.  The  Housing  and  Community 
Development  Corporation  of  Hawaii 
requested  a  waiver  to  permit  it  to  limit  the 
unit  selection  policy  to  site-specific  state- 
owned  public  housing  projects  that  it 
planned  to  privatize.  The  developments  ar« 
located  in  the  areas  of  Kallihi.  Waianae. 
Waipahu  and  Palolo. 

Nature  of  Requirement:  Section  983.51(c) 
requires  that  the  written  selection  policy  for 
competitive  selection  of  units  to  receive 
project-based  assistance  identify  and  specify 
the  weight  to  be  given  to  the  consideration 
of  site  and  design. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  October  4.  2001. 

Reason  Waived:  Approval  of  the  waiver 
minimized  the  loss  of  existing  low-income 
housing  units. 

Confocf.- Gerald  Benoit,  Director.  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0477. 

•  Regulation:  24  CFR  983.51(a),  (b)  and  (c); 
24  CFR  983.55  (a)  and  (d). 

Project/Activity:  Oklahoma  City  Housing 
Authority  (OCHA).  Oklahoma.  Oklahoma 
City.  OK,  project-based  assistance  (PBA) 
program.  OCHA  requested  the  waivers  to 
permit  it  to  provide  project-based  subsidies 
for  45  units  in  Pershing  Center,  a  project 
being  developed  by  CityCare  in  Oklahoma 
City  to  house  homeless  men  and  couples. 
CityCare's  Pershing  Center  application  was 
selected  under  HUD's  2000  Continuum  of 
Care  Homeless  Assistance  competition. 
Pershing  Center  will  consist  of  60  dwelling 
units.  45  of  which  will  have  PBA  attached. 
The  HOME  funds  and  Continuum  of  Care 
Homeless  .Assistance  grant  funds  received  for 
Pershing  Center  will  be  used  for  construction 
and  supportive  services  and  operating 
expenses. 

Nature  of  Requirement:  Sections  983.51(a). 
(b)  and  (c)  and  983.55(a)  and  (d)  require  HUD 
review  and  approval  of  a  written  selection 
policy  and  advertisement  for  the  competitive 
selection  of  units  to  receive  project-based 
assistance. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  October  17,  2001. 

Reason  IVa/ved;  Approval  of  the  waivers 
will  provide  supportive  housing  for  formerly 
homeless  men  and  couples. 

Confacf;  Gerald  Benoit.  Director,  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 


Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0477. 

•  Regulation:  24  CFR  983.51(a)  and  (b). 
Project/Activity:  Housing  and  Community 

Development  Corporation  of  Hawaii. 
Honolulu.  HA.  project-based  assistance 
(PBA)  program.  Palolo  Valley  Homes  was 
previously  owned  by  the  State  of  Hawaii  and 
is  part  of  an  overall  privatization  effort  of 
state-owned  public  housing  units.  The 
Department  previously  granted  a  waiver  to 
the  Housing  and  Community  Development 
Corporation  of  Haw-aii  to  attach  PBA  to 
Palolo  Valley  Homes.  Housing  and 
Community  Development  Corporation  of 
Hawaii  requested  the  waiver  to  permit  it  to 
sole  source  the  selection  of  the  developer. 
Mutual  Housing  Association  of  Hawaii 
(MHAH).  w^hich  has  formed  a  c  ollaborative 
effort  with  the  residents  of  the  development 
to  acquire  and  rehabilitate  306  units.  MHAH 
has  already  been  awarded  tax  credits  through 
a  completive  selection  process  under  the 
State  of  Hawaii's  qualified  allocation  plan.  In 
addition  MHAH  has  secured  financing  from 
the  Neighborhood  Reinvestment  Corporation 
and  the  State's  Rental  Housing  Trust  Fund 
toward  the  rehabilitation  effort 

Nature  of  Requirement:  Sections  983.51(a) 
and  (b)  require  HUD  review  and  approval  of 
a  written  selection  policy  and  advertisement 
for  the  competitive  selection  of  units  to 
receive  project-based  assistance. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted -^ovembev  30.  2001. 

Reason  Waived:  Approval  of  the  waiver 
minimized  the  loss  of  existing  low-income 
housing  units. 

Contact:  Gerald  Benoit.  Director,  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  .Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410:  telephone:  (202)  708- 
0477. 

•  Regulation:  24  CFR  984.303(b)(2). 
Project/Activity:  Vermont  State  Housing 

Authority.  Family  Self-Sufficiency  (FSS) 
Program. 

Nature  nf  Requirement:  The  regulation 
requires  public  housing  agencies  (PHAs)  to 
establish  an  interim  goal  for  families  in  the 
FSS  contract  of  participation  and  the  goal 
must  require  each  family  to  remain 
independent  from  welfare  assistance  for  at 
least  one  year  before  expiration  of  the  term 
of  the  FSS  contract  of  participation. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  December  7.  2001. 

Reason  Waived:The  waiver  allowed  a 
highly  successful  FSS  program  participant 
who  obtained  a  career  position  and  no  longer 
needed  rental  assistance  to  receive  the  funds 
in  her  FSS  escrow  account. 

Contact:  Kathryn  Greenspan.  Housing 
Program  Specialist,  Office  of  Public  and 
Indian  Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Room  4226,  Washington,  DC  20410. 
telephone:  (202)  708-0744,  extension  4055. 

•  Regulation:  24  CFR  985.101. 


Project/Activity:  The  New  York  City 
Housing  Authority.  New  York,  New  'York, 
requested  a  waiver  of  the  deadline  set  by 
§985.101  to  submit  its  Section  8 
Management  Assessment  Program  (SEMAP) 
certification. 

Nature  of  Requirement  Section  985  101 
requires  a  PHA  to  submit  its  SEMAP 
certification  within  60  days  after  the  end  of 
the  fiscal  year. 

Granted  By:  .Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted  October  19,  2001 

Reason  Waived.  As  a  result  of  the  events 
of  September  1 1 .  2001 .  the  New  '^'ork  City 
Housing  Authority  was  unable  to  submit  its 
certification  by  the  deadline  set  by  the 
regulation,  and  requested  an  extension.  An 
extension  was  granted. 

Con(orf:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.,  Room 
4210,  Washington.  DC  20410;  telephone: 
(202)  708-0477.  extension  3517. 

•  Regulation:  24  CFR  985.101. 
Project/Activity:  The  City  of  New  York 

Department  of  Housing  Preser\'ation  and 
Development  (HPD),  New  York.  New  York, 
requested  a  waiver  of  the  deadline  set  by 
§985  101  to  submit  its  Section  8 
Management  Assessment  Program  (SEMAP) 
certification. 

Nature  of  Requirement:  Section  985  101 
requires  a  PHA  to  submit  its  SEM.AP 
certification  w-ithin  60  days  after  the  end  of 
the  fiscal  year. 

Granted  By  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  October  19,  2001 

Reason  Waived  As  a  result  of  the  events 
of  September  1 1 .  2001 .  HPD  was  unable  to 
submit  its  certification  by  the  deadline  set  by 
the  regulation,  and  requested  an  extension. 
,An  extension  was  granted. 

Confacf,  Gerald  Benoit.  Director.  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  L'rban 
Development.  451  Seventh  Street,  SW  ,  Room 
4210.  Washington,  DC  20410;  telephone: 
(202)  708-0477,  extension  3517. 

•  Regulation:  24  CFR  1000.214. 
Project/Activity:  Waiver  request  for  late 

submission  of  the  Indian  Housing  Plan  (IHP) 
for  the  Pinoleville Indian  Reservation,  Ukiah, 
CA. 

Nature  of  Requirement:  Section  1000.214 
provides  that  recipients  must  initially  send 
the  IHP  to  the  Area  Office  of  Native 
.American  Programs  (ONAP)  no  later  than    . 
lulv  1.  Grant  funds  cannot  be  provided  until 
the  plan  is  submitted  and  determined  to  be 
in  compliance  with  section  102  of  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  (NAHASDA)  of  1996. 

Granted  By:  Michael  Liu.  Office  of  the 
Assistant  Secretary.  Public  and  Indian 
Housing. 

Date  Granted:  October  9,  2001 . 

Reason  Waived:  The  IHP  for  Fiscal  Year 
2001  was  received  by  the  Southwest  ON.AP 
on  July  3,  2001.  two  days  after  the  regulatory 
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deadline.  The  Tribe  indicated  that  the  IHP 
was  submitted  late  due  to  the  resignation  of 
the  Housing  Director  and  emergenrv  medic  al 
situations. 

Contact:  Deborah  Lalancefte.  Director. 
Grants  Management,  Denver  Program  ON.^P. 
Department  of  Housing  and  L'rban 
Development,  1999  Broadway.  Suite  J.190. 
Denver,  CO  80202:  telephone;  (303)  675- 
1600,  extension  3325. 
•  Regulation:  24  CFR  1000,312, 
Project/Activity:  Request  to  waive  the 
regulatory  requirement  to  remove 
demolished  1937  Act  Housmg  Units  from 
formula  current  assisted  stock  under  the 


Indian  Housing  Block  Grant  for  the  Turtle 
Mountain  Tribe,  Belcourt,  ND. 

\ature  of  Requirement:  Section  1000.312 
provides  that  current  assisted  stock  consists 
of  housing  units  owned  or  operated  pursuant 
to  an  .Annual  Contributions  Contract.  This 
includes  all  low  rent.  Mutual  Help,  and 
Turnkey  III  housing  units  under  management 
as  of  September  30.  1997.  as  indicated  in  the 
Formula  Response  Form. 

Granted  By:  Michael  Liu,  Assistant 
Secretary,  Office  of  Public  and  Indian 
Housing. 

Date  Granted:  October  27,  2001. 

Reason  Waived  The  units  were  found  by 
the  Centers  for  Disease  Control  Preservation, 


the  Indian  Health  Service  and  HUD's  Real 
Estate  Assessment  Center  to  have  black  mold 
that  would  pose  a  severe  health  and  safety 
problem  to  the  occupants.  These  units  will  be 
demolished  and  replaced  using  non-1937  Act 
funds. 

Contact:  Deborah  Lalancette,  Director, 
Grants  Management,  Denver  Program  ONAP. 
Department  of  Housing  and  Urban 
Development,  1999  Broadway,  Suite  3390, 
Denver,  CO  80202;  telephone:  (303)  675- 
1600,  extension  3325. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  216  and  238 

(FRA  Docket  No.  PCSS-1,  Notice  No.  7] 

RiN2130-AB48 

Passenger  Equipment  Safety 
Standards 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule:  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds  to 
certain  of  the  petitions  for 
reconsideration  of  FRA's  May  12,  1999 
final  rule  establishing  comprehensive 
Federal  safety  standards  for  railroad 
passenger  equipment.  This  document 
clarifies  and  amends  the  final  rule. 
EFFECTIVE  DATE:  The  amendments  to  the 
final  rule  are  effective  June  24,  2002. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Ronald  Newman.  Staff  Director.  Motive 
Power  and  Equipment  Division.  Office 
of  Safety  Assurance  and  Compliance, 
FRA.  1120  Vermont  Avenue,  Mail  Stop 
25,  Washington.  DC  20590  (telephone: 
202-^93-6300);  Daniel  Alpert,  Trial 
Attorney,  Office  of  Chief  Counsel.  FRA. 
1120  Vermont  Avenue,  Mail  Stop  10. 
Washington.  DC  20590  (telephone:  202- 
493-6026);  or  Thomas  Herrmann.  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  Mail  Stop  10, 
Washington.  DC  20590  (telephone:  202- 
493-6036). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  17.  1996,  FRA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  concerning  the 
establishment  of  comprehensive  safety 
standards  for  railroad  passenger 
equipment.  See  61  FR  30672.  The 
ANPRM  provided  background 
information  on  the  need  for  such 
standards,  offered  preliminary  ideas  on 
approaching  passenger  safety  issues, 
and  presented  questions  on  various 
passenger  safety  topics.  Following 
consideration  of  comments  received  on 
the  ANPRM  and  advice  from  FRA's 
Passenger  Equipment  Safety  Standards 
Working  Group  (Working  Group),  FRA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  September  23. 
1997,  to  establish  comprehensive  safety 
standards  for  railroad  passenger 
equipment.  See  62  FR  49728.  In 
addition  to  written  comment  on  the 
NPRM,  FRA  also  solicited  oral  comment 
at  a  public  hearing  held  on  November 


21,  1997.  FRA  considered  the  comments 
received  on  the  NPRM  and  advice  from 
its  Working  Group  in  preparing  a  final 
rule  establishing  comprehensive  safety 
standards  for  railroad  passenger 
equipment,  which  was  published  on 
May  12,  1999.  See  64  FR  25540. 

Following  publication  of  the  final 
rule,  parties  filed  petitions  seeking 
FRA's  reconsideration  of  requirements 
in  the  rule.  These  petitions  principally 
related  to  the  following  subject  areas: 
structural  design;  fire  safety;  training; 
inspection,  testing,  and  maintenance; 
and  movement  of  defective  equipment. 
On  July  3,  2000,  FRA  issued  a  response 
to  the  petitions  for  reconsideration 
concerning  the  final  rule's  requirements 
for  the  inspection,  testing,  and 
maintenance  of  passenger  equipment, 
the  movement  of  defective  passenger 
equipment,  and  other  related, 
miscellaneous  provisions.  See  65  FR 
41284.  FRA  is  hereby  responding  to  all 
remaining  issues  raised  in  the  petitions 
for  reconsideration  other  than  those 
issues  concerning  the  fire  safety  portion 
of  the  final  rule.  This  notice  also 
clarifies  the  final  rule  in  response  to 
other  issues  and  requests  for 
interpretation  that  have  arisen  since 
publication  of  the  rule.  The 
amendments  contained  in  this  notice 
generallv  clarify  requirements  currently 
contained  in  the  final  rule  or  allow  for 
greater  flexibility  in  complying  with  the 
rule,  and  are  within  the  scope  of  the 
issues  and  options  discussed, 
considered,  or  raised  in  the  NPRM,  FRA 
will  address  the  issues  raised  in  the 
petitions  for  reconsideration  concerning 
fire  safety  by  separate  notice  in  the 
Federal  Register. 

The  specific  issues  and 
recommendations  raised  by  the 
petitioners  and  FRA's  response  to  those 
petitions  are  discussed  in  detail  in  the 

"Section-by-Section  Analysis"  portion 
of  the  preamble,  below.  The  section-by- 
section  analysis  also  contains  a  detailed 
discussion  of  each  provision  of  the  final 
rule  which  FRA  has  clarified  or 
amended.  This  will  enable  the  regulated 
community  to  more  readily  compare 
this  document  with  the  preamble 
discussions  contained  in  both  the  final 
rule  and  the  luly  3,  2000  response 
document,  and  will  thereby  aid  in 

understanding  the  requirements  of  the 

rule. 

Section-by-Section  Analysis 

Amendments  to  49  CFR  Part  216 

FRA  is  revising  §§  216.17  and  216.23 
to  correct  typographical  errors  resulting 
from  the  final  rule's  amendments  to  part 
216.  These  occurred  when  the  phrase 
"the  FRA  Regional  Administrator  "  was 


substituted  throughout  this  part  for  the 
phrases  "the  FRA  Regional  Director  for 
Railroad  Safety,"  "the  FRA  Regional 
Director  of  Railroad  Safety,"  "a  Regional 
Director."  and  "the  Regional  Director." 
For  a  discussion  of  FRA's  amendments 
to  this  section,  see  64  FR  25575. 

Amendments  to  49  CFR  Part  238 


Subpart  A — General 
Section  238. 1     Purpose  and  Scope 
FRA  has  amended  this  section  by 
restoring  paragraphs  (c)(l)-(3)  of  the 
May  12.  1999  final  rule.  See  64  FR 
25661.  These. paragraphs  were 
unintentionally  omitted  from  the  rule 
when  FRA  amended  paragraph  (c)  in  the 
July  3.  2000  petition  for  reconsideration 
response  document.  See  65  FR  41305. 

Section  238.3    Applicability 

Following  publication  of  the  final 
rule,  an  issue  arose  involving  the 
circumstances  in  which  a  railroad  may 
use  the  exclusion  from  the  requirements 
of  the  rule  applicable  to  "tourist,  scenic, 
historic,  or  excursion  operations,"  as 
specified  in  paragraph  (c)(3).  The  issue 
concerned  whether  a  train  consisting  of 
new  passenger  equipment  could  be 
operated  with  passengers  (principally 
business  and  government  officials)  for 
demonstration  purposes  without 
complying  with  the  requirements  of  the 
rule.  As  FRA  explained,  such  a  train 
operation  is  subject  to  the  requirements 
of  the  rule  and  does  not  fall  under  the 
exclusion  in  paragraph  (c)(3).  FRA  is 
amending  the  definition  of  "tourist, 
scenic,  historic,  or  excursion 
operations"  in  §  238.5  to  clarify  this 
point,  as  discussed  below. 

Section  238.5    Definitions 

FRA  is  amending  the  definition  of  "in 
service"  to  make  clear  that  passenger 
equipment  is  "in  service"  when  it  is  in 
passenger  or  revenue  service  in  the 
United  States,  See  the  discussion  of 
§  238.201,  below,  for  an  explanation  of 
this  clarification.  FRA  has  also  made  a 
conforming  change  to  this  definition  by 
substituting  section  "238.305(d)"  for 
section  "238.305(c)(5)."  Section 
238.305(c)(5)  was  amended  by  the  July 
3,  2000  response  to  petitions  for 
reconsideration.  See  65  FR  41308. 

FRA  is  amending  the  definition  of 
"MIL-STD-882C"  to  remove  the  "C" 
designation.  The  final  rule  cited  MIL- 
STD-882C  as  a  formal  safety 
methodology  to  guide  railroads  in 
identifying  and  then  eliminating  or 
reducing  the  risk  posed  by  a  hazard  to 
an  acceptable  level.  MIL-STD-882  was 
updated  on  February  10,  2000,  and 
designated  as  MI1^STD-882D, 
superceding  MIL-STD-882C.  (FRA  has 
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placed  a  copy  of  MIL-STD-882D  in  the 
public  docket  for  this  rulemaking.)  This 
amendment  makes  clear  that  a  railroad 
may  use  MIL-STD-882D. 

FRA  is  removing  the  definition  of 
"monocoque"  and  adding  the  new 
definition  "semi-monoque"  in  its  place. 
The  term  "semi-monocoque" — not 
"monocoque" — was  expressly  used  in 
the  final  rule  text.  Further,  the 
definition  of  "monocoque"  in  the  final 
rule  actually  described  a  "semi- 
monocoque"  structure  by  stating  that 
the  shell  or  skin  acts  as  a  single  unit 
"with  the  supporting  frame"  to  resist 
and  transmit  the  loads  acting  on  the 
structure.  Reliance  on  the  supporting 
ft-ame  to  help  resist  and  transmit  loads- 
as  opposed  to  resisting  and  transmitting 
loads  on  the  shell  or  skin  alone — makes 
a  structure  "semi-monocoque,"  and 
FRA  has  clarified  the  rule  accordingly. 

FRA  is  amending  the  definition  of 
"tourist,  scenic,  historic,  or  excursion 
operations,"  as  noted  above.  As  defined 
in  §  238.5  of  the  final  rule,  "tourist, 
scenic,  historic,  or  excursion 
operations"  means  railroad  operations 
that  carry  passengers,  often  using 
antiquated  equipment,  with  the 
conveyance  of  the  passengers  to  a 
particular  destination  not  being  the 
principal  purpose."  FRA  recognizes  that 
a  train  consisting  of  new  passenger 
equipment  that  is  operated  for 
demonstration  purposes  is  seemingly 
not  conveying  passengers  to  a  particular 
destination  as  its  principal  purpose. 
However,  the  very  usage  of  new 
passenger  equipment,  as  opposed  to 
antiquated  equipment,  and  the  clear 
business  purposes  of  the  train, 
distinguish  such  demonstration  train 
operations  from  the  class  of  train 
operations  FRA  intended  to  exclude 
from  the  requirements  of  the  rule  under 
§  238.3(c)(3).  Any  person  wishing  to 
operate  such  a  demonstration  train  that 
does  not  comply  with  a  requirement  of 
the  rule  must  file  a  request  for  a  waiver 
and  obtain  FRA's  approval  on  the 
waiver  request  prior  to  commencing  the 
demonstration  train's  operation. 

Section  238.15    Movement  of  Passenger 
Equipment  With  Power  Brake  Defects 

FRA  is  modifying  the  requirements  in 
paragraph  (e)(2)  that  concern  the 
movement  of  a  passenger  train  with 
inoperative  power  brakes  on  the  front  or 
rear  vehicle  in  instances  where  a 
handbrake  on  such  a  vehicle  may  not  be 
accessible  to  a  member  of  the  train  crew 
or  may  be  located  outside  the  interior  of 
the  vehicle.  In  the  final  rule,  paragraph 
(e)(2)(ii)  required  that  the  train  be 
operated  at  "restricted  speed  not  to 
exceed  20  mph,"  as  one  of  the 
restrictions  imposed  on  such 


movements.  See  64  FR  25667.  Following 
publication  of  the  final  rule,  the 
National  Railroad  Passenger  Corporation 
(Amtrak)  raised  the  concern  that  the 
phrase  "restricted  speed  not  to  exceed 
20  mph"  has  a  specific  meaning  which 
is  different  from  simply  stating  that  the 
"speed  .  .  .  shall  be  restricted  to  20 
mph  or  less,"  as  used  in  paragraph 
(d)(2)(ii).  FRA  did  not  intend  that  the 
speed  restriction  in  paragraph  (e)(2)(ii) 
be  different  than  the  one  specified  in 
paragraph  (d)(2)(ii),  and  FRA  believes 
that  the  way  in  which  the  speed 
restriction  is  stated  in  paragraph 
(d)(2)(ii)  more  accurately  reflects  FRA's 
intent.  Consequently,  for  consistency 
and  to  avoid  confusion,  FRA  has 
amended  paragraph  (e)(2)(ii)  to  state 
that  the  speed  of  the  train  shall  be 
restricted  to  20  mph  or  less. 

Subpart  B — Safety  Planning  and  General 
Requirements 

Section  238.105    Train  Electronic 
Hardware  and  Software  Safety 

This  section  applies  to  electronic 
systems,  subsystems  and  components 
used  to  control  or  monitor  safety 
functions  in  passenger  equipment 
ordered  on  or  after  September  8.  2000. 
and  to  such  systems,  subsystems  and 
components  implemented  or  materially 
modified  in  new  or  existing  passenger 
equipment  on  or  after  September  9, 
2002.  Inclusion  of  these  requirements  in 
passenger  equipment  reflects  the 
growing  role  of  automated  systems  to 
control  or  monitor  passenger  train  safety 
functions.  For  example,  most  new 
locomotives  are  controlled  by 
microprocessors  that  respond  to 
operator  commands  while  making 
numerous  automatic  adjustments  to 
locomotive  systems  to  ensure  efficient 
operation.  FRA  has  renamed  this  section 
'Train  electronic  hardware  and  software 
safety"  since  the  focus  of  this  section  is 
on  electronic  hardware  and  software — 
not  on  all  hardware  components  as  the 
term  is  generically  used. 

In  its  petition  for  reconsideration,  the 
American  Public  Transportation 
Association  (APTA)  requested  that  the 
term  "materially  modified"  be 
specifically  defined  for  purposes  of  the 
application  of  this  section.  APTA 
suggested  that  hardware  or  software 
used  to  control  or  monitor  safety 
functions  in  passenger  equipment  is 
"materially  modified"  in  at  least  the 
following  circumstances:  when 
microprocessor-based  hardware 
components  are  added;  and  when 
changes  are  made  to  existing 
microprocessor-based  hardware 
components  that  provide  the  vehicle 
with  a  new  safety-related  capability,  or 


safety-related  functionality,  or  both. 
APTA  cautioned  that  the  definition 
should  distinguish  between  software 
changes  of  a  minor  nature  that  have  no 
safety  impact  and  significant  software 
changes,  modifications,  or  upgrades  that 
could  have  a  safety  impact.  APTA 
believed  that,  through  its  requested 
clarifications  to  this  section,  railroads 
could  implement  mmor  software 
upgrades  without  triggering  the  full 
requirements  of  this  section. 

FRA  agrees  that  hardware  or  software 
used  to  control  or  monitor  safety 
functions  in  passenger  equipment  is 
"materially  modified"  when 
microprocessor-based  hardware 
components  are  added  to  the  passenger 
equipment,  and  when  changes  are  made 
to  existing  microprocessor-based 
hardware  components  that  provide  the 
vehicle  with  a  new  safety-related 
capability,  or  safety-related 
functionality,  or  both.  FRA  also  believes 
that  the  term  encompasses  significant 
software  changes,  modifications,  or 
upgrades  that  could  have  a  safety 
impact  For  instance,  revision  of 
executive  software  has  the  potential  to 
fundamentally  affect  the  safety-relevant 
characteristics  of  a  system.  Although 
FRA  does  not  suggest  that  ever\'  'patch  " 
designed  to  address  an  error  or 
vulnerability  would  subject  a  system  to 
this  section's  requirements,  significant 
revision  of  code  that  alters  the  basic 
logic  or  protocols  of  the  system  should 
prompt  a  safety  review.  \Vhen  a  review 
is  required,  a  railroad  must  examine  the 
safety  risks  resulting  from  a  change  to 
the  hardware  and  software  components 
used  in  monitoring  or  controlling  safety 
functions,  including  new  risks  not 
previously  present  and  existing  risks 
whose  nature  is  affected  by  the  change. 

FR,^  recognizes  that  the  requirements 
of  §  238  105  lend  themselves  best  to  the 
design,  analysis,  and  testing  of  hardware 
and  software  components  used  to 
control  or  monitor  safety  functions  in 
new  passenger  equipment  A  formal 
safety  program  is  necessary  to  ensure 
the  compatibility  and  safety  of  all  the 
various  hardware  and  software 
components  used  to  control  or  monitor 
safety  functions  in  newly  constructed 
equipment.  FRA  does  not  intend  that 
the  material  modification  of  an  existing 
hardware  or  software  component  used 
to  control  or  monitor  safety  functions  in 
passenger  equipment  result  in  the 
analysis  and  testing  of  all  such 
components  in  the  equipment  to  the 
same  extent  as  if  the  equipment  were 
newly  constructed,  To  the  extent  risk 
can  be  partitioned  through  preliminary 
analysis,  the  focus  of  the  analysis  and 
testing  required  by  a  "material 
modification  "  is  placed  on  the 


19972  Federal  Register / Vol.  67,  No.  78 /Tuesday.  April  23,  2002 /Rules  and  Regulations 


materiallv  modified  component,  the  safe 
operation  of  the  component  in 
controlling  or  monitoring  a  safety 
function,  and  the  compatibility  of  that 
component  with  the  existing 
infrastructure,  including  whether  the 
modification  affects  the  safe  operation 
of  other  components  that  control  or 
monitor  safetv  functions. 

FRA  notes  that  the  issue  APTA  has 
raised  is  similar  to  one  facing  FR.\  in  a 
rulemaking  on  Standards  for 
Development  and  Use  of  Processor- 
Based  Signal  and  Train  Control 
Systems,  published  as  an  NPRM  on 
August  10.  2001.  See  66  FR  42352: 
Docket  No.  FRA-2001-10160.  Through 
the  rulemaking.  FRA  seeks  to  ensure  the 
safety  of  processor-based  signal  and 
train  control  systems  in  light  of  rapid 
and  significant  changes  in  locomotive 
design.  FRA  is  also  examining  the 
appropriate  relationship  between  train 
control  systems  and  locomotive  control 
systems,  such  as  those  subject  to  the 
requirements  of  this  section.  Because 
the  rulemaking  is  focused  on  the  safety 
of  electronic  control  systems,  it  may 
ultimately  lead  FRA  to  amend  or  clarify 
the  requirements  of  this  section  of  the 
Passenger  Equipment  Safety  Standards 
for  purposes  of  consistency.  As  a  result. 
FRA  expects  to  consider  further  the 
requirements  of  this  section  as  a  whole 
with  the  Working  Group  as  part  of  the 
second  phase  of  the  Passenger 
Equipment  Safety  Standards 
rulemaking. 

Following  publication  of  the  final 
rule,  an  issue  was  raised  as  to  the 
application  of  §  238.105  to  cab  signal 
svstems.  Cab  signal  systems  are 
governed  by  49  CFR  part  236  and  are 
affected  by  the  requirements  of 
§  238.105  only  to  the  extent  they  are 
commingled  with  other  cab  electronic 
svstems  (which  currently  should  not  be 
the  case).  The  rulemaking  on  Standards 
for  Development  and  Use  of  Processor- 
Based  Signal  and  Train  Control  Systems 
is  specifically  devoted  to  the  safety  of 
processor-based  signal  and  train  control 
svstems. 

'  FRA  also  notes  that  General  Electric 
Transportation  Systems  (GETS)  has 
raised  concern  that  strict  compliance  to 
the  requirements  of  §  238.105  would 
result  in  a  significant  incremental 
change  to  the  complexity, 
sophistication,  and  integrity  required  for 
all  locomotive  safety-related  systems 
which  interface  with  or  include  a 
microprocessor.  GETS  stated  that 
§  238.105(d)  of  the  final  rule  could  be 
interpreted  to  mean  that  any  computer 
involved  in  safety-related  functions 
must  be  designed  to  be  "fail-safe"  or 
"vital"  similar  to  the  requirements 
applied  to  signal  and  train  control 


systems  in  49  CFR  part  236.  Further, 
GETS  contended  that  because  the 
definition  of  a  "safety-critical"  hmction 
includes  a  function  that  "increases  the 
risk  of  damage  to  passenger  equipment." 
the  requirements  could  be  interpreted  to 
mean  that  any  microprocessor  that  may 
be  utilized  for  reliability  purposes  alone 
must  also  be  designed  and  implemented 
in  a  fail-safe  manner.  GETS  stated  that 
it  has  conducted  a  preliminary  hazard 
analysis  and  functional  fauh  tree  on  its 
Genesis  locomotive  microprocessor- 
based  systems  in  accordance  with  the 
practices  and  criteria  specified  in 
Institute  of  Electrical  and  Electronics 
Engineers.  Inc.,  (IEEE)  Standard  1483. 
"Standard  for  the  Verification  of  Vital 
Functions  in  Processor-Based  Systems 
Used  in  Rail  Transit  Control."  GETS 
cited  these  as  standard  tools  employed 
throughout  the  rail  and  transit 
industries  for  many  years,  and  believed 
that  they  constitute  an  equivalent, 
alternate  approach  for  applying  a 
"formal  safety  methodology"  to  the 
hardware  and  software  safety  program 
specified  in  paragraph  (b).  GETS  also 
noted  that  it  has  completed  Failure 
Modes  and  Effects  Analyses  (FMEA's). 
GETS  further  stated  that  it  has  a 
comprehensive  and  robust  process  for 
designing,  developing,  and  testing 
software  used  in  safety-related 
applications.  It  explained  that  this 
process  includes  well-defined  software 
design  requirements,  quality  assurance 
practices,  and  exhaustive  pre-revenue 
verification  and  validation  testing.  In 
addition,  GETS  stated  that  formal 
technical  reviews  are  conducted  as 
necessary  at  various  phases  in  the 
software  development  program 
including  during  development  of  the 
software  specifications,  the  software 
design  document,  the  software  test  plan, 
and  as  part  of  the  line-by-line  code 
review.  According  to  GETS,  these 
software  design,  development,  and 
verification  and  validation  practices 
have  produced  highly  reliable 
microprocessor-based  systems  that  have 
proven  to  be  safe  and  effective  with 
hundreds  of  P42  locomotive-years  and 
over  100  million  miles  in  revenue 
service.  GETS  suggested  that 
consideration  be  given  to  accepting  the 
current,  proven  microprocessor-based 
svstems  as  implemented,  and  limiting 
the  new  requirements  for  software 
vitality  to  the  next  generation  or  the 
introduction  of  new  technology  train 
control  svstems,  consistent  with  the 
rulemaking  on  Standards  for 
Development  and  Use  of  Processor- 
Based  Signal  and  Train  Control 
Systems. 


As  stated  in  the  final  rule,  paragraph 
(c)  provided  in  part  that  software  that 
controls  or  monitors  safety  functions  be 
considered  safety-critical  unless  a 
completely  redundant,  failsafe,  non- 
software  means  ensuring  the  same 
function  is  provided.  Paragraph  (d) 
required  that  hardware  and  software 
that  controls  or  monitors  passenger 
equipment  safety  functions  include 
design  feature(sj  that  result  in  a  safe 
condition  in  the  event  of  a  hardware  or 
software  failure.  See  64  FR  25671.  FRA 
is  aware  of  specific  electronic  system 
failures  that  have  occurred  on  passenger 
and  freight  locomotives  that  have 
presented  safety  concerns.  As 
manufacturers  intensify  use  of 
commercial  off-the-shelf  operating 
systems  and  attempt  greater  integration 
of  on-board  functions  (including 
eventually  train  control),  the  potential     " 
for  uncovered  hazards  will  increase 
unless  action  is  taken  to  ensure  greater 
rigor  in  safety  analysis  and  testing 
before  products  are  brought  to  market. 

However,  on  reconsideration,  FRA 
agrees  that  this  language  is 
unnecessarily  broad  in  requiring  that  all 
hardware  and  software  that  controls  or 
monitors  passenger  equipment  safety 
functions  in  effect  be  designed  to  fail 
safely  in  the  event  of  a  hardware  or 
software  failure.  Consequently.  FRA  has 
amended  this  section  by  deleting  the 
first  sentence  in  paragraph  (c)  and  by 
amending  paragraph  (d)  to  focus  the 
requirement  for  vitality  or  functional 
redundancy  on  two  key  systems.  First, 
hardware  and  software  that  controls  or 
monitors  a  train's  primary  braking 
system  shall  fail  safely  by  initiating  a 
fiall  service  brake  application  in  the 
event  of  a  hardware  or  software  failure; 
or  access  to  direct  manual  control  of  the 
primary  braking  system  (both  service 
and  emergency  braking)  shall  be 
provided  to  the  engineer.  In  the 
preamble  to  the  final  rule.  FRA 
explicitly  stated  that  in  the  case  of 
primary  braking  systems,  electronic 
controls  must  either  fail  safely  (resulting 
in  a  full  service  brake  application)  or 
access  to  full  pneumatic  control  must  be 
provided.  See  64  FR  25591,  Second, 
hardware  and  software  that  controls  or 
monitors  the  electronic  ability  to  shut 
down  the  main  power  and  fuel  intake 
system  shall  either  fail  safely  by 
shutting  down  the  main  power  and 
intake  of  fuel  in  the  event  of  an 
uncovered  system  failure;  or  the  ability 
to  shut  down  the  main  power  and  fuel 
intake  system  by  non-electronic  means 
shall  be  provided  to  the  train  crew.  FRA 
desires  that  the  train  crew  have  the 
ability  to  shut  down  the  main  power 
and  fuel  intake  system  in  the  event  of 
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a  collision,  derailment,  or  fire,  in 
particular,  to  mitigate  the  consequences 
of  such  occurrences.  This  has  long  been 
identified  as  a  safety  requirement  for 
fossil-fuel  locomotives.  See  49  CFR 
§  229.93.  Obviously,  it  may  also  be 
critical  to  be  able  to  reduce  power  to 
avoid  or  mitigate  the  seriousness  of  an 
accident  to  begin  w^ith,  regardless  of  the 
type  of  motive  power. 

FRA  notes  for  clarity  that  the 
reference  to  reliability  in  paragraph  (c), 
which  is  retained  from  the  final  rule, 
arises  only  within  the  context  of 
systems  that  control  or  monitor  safety 
functions,  as  stated  in  the  initial  text  of 
the  section,  It  is  important  that  such 
systems  be  available  and  function  as 
intended,  since  otherwise  they  may  be 
circumvented  out  of  expediency.  FRA 
does  not  intend  to  address  reliability  of 
electronic  systems  except  in  this 
context. 

As  a  separate  matter.  FRA  notes  that 
it  has  amended  paragraph  (c)  to  add  the 
phrase  "hardware  and  software"  where 
the  word  "software"  previously  was 
written.  As  paragraph  (c)  concerns  the 
requirements  of  a  hardware  and 
software  safety  program,  and  the 
software  and  hardware  work  as  a 
system,  both  components  of  the  system 
should  logically  be  identified  together. 
This  arises  out  of  the  nature  of  the 
systems  and  merely  clarifies  the  intent 
of  the  final  rule.  FRA  has  made  a  similar 
change  to  paragraph  (b). 

Finally,  with  respect  to  GETS's 
suggestion  to  use  IEEE  1483  as  a  formal 
safety  methodology  for  purposes  of 
complying  with  the  hardware  and 
software  safety  program  requirements, 
FRA  notes  that  this  IEEE  consensus 
standard  developed  by  the  rail  transit 
industry'  focuses  principally  on  the 
verification  process,  which  is  only  an 
element  of  the  entire  hardware  and 
software  safety  program  described  in 
paragraph  (b)  and  required  by  paragraph 
(a).  As  a  general  matter.  IEEE  1483  does 
not  address  safety  validation;  the 
definition  of  requirements  for  safe 
operation:  hazard  severity'  and 
frequency  assessment;  hazard  causes, 
effects  and  resolutions;  or  system  and 
development  design.  While  use  of  IEEE 
1483  is  appropriate  for  purposes  of 
hardware  and  software  safety 
verification,  its  use  alone  is  not 
sufficient  for  purposes  of  complying 
with  the  hardware  and  software  safety 
program  requirements  in  this  section. 
Nonetheless,  the  steps  GETS  has 
described  to  provide  for  hardware  and 
software  safety  in  its  P42  locomotives 
indicate  that  GETS  is  in  at  least 
substantial  compliance  with  the 
requirements  of  this  section.  GETS 
specifically  cited  performing  failure 


modes  and  effects  criticality  analyses,  as 
well  as  validation  and  verification 
testing — all  elements  of  the  hardware 
and  software  safety  program. 

Section  238.109     Training, 
Qualification,  and  Designation  Program 

FRA  is  amending  paragraph  (b)(6)  to 
make  clear  that  a  railroad  may  offer  to 
its  employees  and  contractors  the  option 
of  taking  an  oral  examination — instead 
of  a  written  examination — covering  the 
equipment  and  tasks  for  which  they  are 
responsible.  As  originally  promulgated, 
paragraph  (b)(6)  stated  that  such 
contractors  and  employees  were 
required  to  pass  a  written  examination. 
However,  in  the  preamble  to  the  final 
rule,  FRA  explained  that  paragraph  (b) 
"requires  that  employees  pass  either  a 
written  or  oral  examination."  See  64  FR 
25593.  Consistent  with  the  preamble 
discussion,  FRA  did  not  intend  to 
restrict  a  railroad  from  offering  oral 
examinations  to  its  employees  and 
contractors.  Consequently.  FRA  has 
amended  paragraph  (b)(6)  of  this  section 
to  effectuate  this  intent. 

Section  238.111     Pre-Reven ue  Service 
Acceptance  Testing  Plan 

This  section  provides  requirements 
for  pre-revenue  ser\'ice  testing  of 
passenger  equipment  and  relates  to 
subpart  G,  which  describes 
requirements  for  the  procurement  of 
Tier  II  passenger  equipment  and  for  a 
major  upgrade  or  introduction  of  new 
technology  that  could  affect  a  Tier  II 
passenger  equipment  safety  system. 

In  its  petition  for  reconsideration, 
Amtrak  noted  that  §  213. 34.^  of  the 
Track  Safety  Standards  already  contains 
an  approval  process  for  equipment 
qualification  testing,  and  that  §§238.21 
and  238.111  require  the  submission  of 
test  plans  for  FRA  approval  in  the  case 
of  Tier  II  passenger  equipment.  Amtrak 
believed  that  the  requirement  to  submit 
and  obtain  approval  of  pre-revenue 
service  acceptance  testing  pleins  could 
substantially  delay  equipment  testing. 

FRA  has  explained  that  it  desires 
closer  monitoring  of  Tier  II  passenger 
equipment  because  of  safety  concerns 
associated  with  the  higher  speeds  at 
which  this  equipment  will  travel. 
Although  closer  monitoring  may 
lengthen  the  testing  process  for  this 
equipment.  FRA  believes  that  safety  is 
better  and  more  efficiendy  promoted  by 
identif>'ing  safety  concerns  prior  to 
placing  the  equipment  in  passenger 
service.  While  the  Track  Safety 
Standards  focus  on  track/vehicle 
interaction,  the  plan  required  by  this 
section  permits  a  broader  examination 
of  the  equipment's  safety.  Accordingly. 
FRA  does  not  believe  that  a 


modification  of  the  final  rule  is 
warranted.  Of  course,  FRA  will 
reasonably  enforce  the  requirements  for 
submission  and  approval  of  test  plans. 
For  instance.  FR.^  notes  that 
§238. 111(b)(2)  requires  that  a  copy  of  a 
test  plan  be  submitted  to  FR.^  at  least  30 
days  prior  to  conducting  the  testing. 
This  30-day  period  is  for  the  benefit  of 
FRA  to  allow  sufficient  time  to  review 
the  test  plan  and  arrange  for  FRA  to 
witness  the  testing,  as  necessan,-  In 
some  cases  the  approval,  coordination, 
and  testing  may  be  able  to  be 
accomplished  in  less  than  30  days. 

Section  238.1 1 3    Emergency  Window 
Exits 

In  its  petition  for  reconsideration, 
APTA  requested  clarification  of  four 
issues  concerning  this  section.  First. 
APTA  requested  that  FRA  clarif>-  the 
meaning  of  "main  level"  as  applied  to 
gallery-type  cars  such  as  those  operated 
by  the  Northeast  Illinois  Regional 
Commuter  Railroad  Corporation  (Metra). 
APTA  stated  that  approximately  30%  of 
the  seating  capacity  of  these  gallery  cars 
is  located  in  four  separate  gallery  areas. 
APTA  asked  whether  each  of  these 
galleries  is  a  main  level,  or  whether  only 
the  lower  level  of  the  car — containing 
70%  of  the  seating — is  a  main  level. 
APTA  stated  that  Metra  would  equip 
gallerv  areas  with  emergency  window 
exits  as  they  buy  new  cars  and  as  they 
overhaul  existing  cars  but  could  not  add 
emergency  windows  to  galler>-  areas  by 
November  8.  1999. 

FR.\  recognizes  that  the  term  "main 
level"  was  not  defined  in  the  final  rule. 
Nor  did  FRA  intend  to  define  "main 
level"  strictly  based  on  a  percentage  of 
passenger  car  seating  capacity.  FIL^"s 
use  of  the  term  'main  level"  was 
intended  to  exclude  from  the 
requirements  of  this  section  a  level  of  a 
car  that  is  principally  used  for  passage 
between  the  door  exits  and  passenger 
seating  areas,  or  between  passenger 
seating  areas.  Such  an  area  is  not 
principally  used  for  seating  and 
includes  a  stairwell  landing  between  the 
two  main  levels  of  a  conventional  "bi- 
level"  car.  A  conventional  bi-level  car 
has  two  main  levels — an  upper  and  a 
lower  level — that  are  principally  used 
for  passenger  seating. 

As  FR,^  understands,  the  Metra  cars 
referenced  by  APTA  are  equipped  with 
eight  emergency  window  exits.  Four 
emergency  window  exits  are  located  on 
each  main  level.  The  four  separate 
gallery  areas  are  located  on  the  upper 
level  of  the  cairs:  one  gallery  area  is 
located  on  each  side  of  each  end  of  the 
cars;  and  each  gallery  area  has  one 
emergency  window  exit.  On  this  basis, 
FR.^  makes  clear  that  the  Metra  cars  are 
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in  compliance  with  paragraph  (a)  of  this 

section. 

Second,  APTA  requested  that  the  rule 
not  require  emergency  window  exits  to 
be  placed  at  the  ends  of  a  passenger  car 
if  staggering  the  window  exits  is  not 
practical.  APTA  believed  that,  since 
windows  at  car  ends  are  more  likely  to 
be  damaged  and  rendered  unusable  in  a 
collision,  the  rule  should  provide 
railroads  the  flexibility  to  place  window 
exits  at  the  locations  that  will  most 
effectively  allow  for  passengers  to  exit  a 
car  in  an  emergency. 

FRA  agrees  tnat  emergency  window 
exits  need  to  be  distributed  throughout 
a  passenger  car  so  as  to  maximize 
passenger  egress  in  a  life-threatening 
situation.  As  the  discussion  in  the  final 
rule  explains,  safety  is  advanced  by 
staggering  the  configuration  of 
emergency  window  exits — instead  of 
placing  the  exits  directly  across  from 
each  other  on  opposite  sides  of  the  car— 
and  distributing  the  window  exits  as 
uniformlv  as  practical  throughout  the 
car.  See  64  FR  25596.  For  a  main  level 
of  a  tvpical  passenger  car.  this  can  be 
conceptualized  as  follows:  Divide  the 
car  longitudinally  into  four  equal 
quadrants  from  the  fonvard  (A)  end  to 
the  rear  (B)  end:  number  the  quadrants 
one  through  four,  running  from  the  A 
end  to  the  B  end:  place  one  window  in 
each  quadrant:  and  locate  the  windows 
in  the  first  and  third  quadrants  on  the 
opposite  side  of  the  car  from  the 
windows  in  the  second  and  fourth 
quadrants.  This  represents  the  optimal 
placement  of  emergency  window  exits 
on  a  main  level  of  a  typical  passenger 
car,  and  is  required  by  paragraph  {a)(l) 
where  practical.  Yet.  as  FR.^  noted  in 
the  final  rule,  other  considerations  may 
be  taken  into  account,  including  the 
need  to  provide  an  unobstructed  exit 
without  diminishing  normal  seating 
capacity.  As  a  result,  where  staggering  is 
not  practical,  paragraph  (a)(1)  would 
allow  the  emergency  window  exits  to  be 
placed  on  opposite  sides  of  the  car, 
directly  across  from  one  another, 
provided  at  least  two  emergency 
window  exits  are  located  in  each  end  of 
the  car. 

FRA  reiterates  that  use  of  the  term  "in 
each  end"  in  paragraph  (a)(1)  refers  to 
the  forward  and  rear  ends  of  a  car  as 
divided  longitudinally  by  its  center. 
This  term  does  not  literally  refer  to  the 
extreme  forward  and  rear  ends  of  a 
passenger  car.  nor  does  it  require  that 
emergency  window  exits  be  placed  at 
the  extreme  ends  of  a  car.  FRA  also 
reiterates  that  railroads  should  be 
mindful  that  if  the  ends  of  a  car  crush 
in  a  collision,  the  window  exits  located 
at  the  car's  ends  may  be  rendered 
inoperable.  FRA  makes  clear  that 


paragraph  (a)(1)  does  not  require 
emergency  window  exits  to  be  placed  at 
the  extreme  ends  of  a  passenger  car. 
Third.  APTA  requested  that  FRA 
clarify  the  meaning  of  "unobstructed 
opening"  in  paragraph  (b).  APTA 
suggested  that  an  opening  is  obstructed 
only  if  an  obstacle  prevents  or 
significantly  delays  the  removal  of  a 
window,  noting  that  seats  and  seat 
backs  can  help  in  an  evacuation  by 
providing  passengers  a  surface  to  stand 
on  and  hold  as  they  pass  through  the 
window.  APTA  also  mentioned  that 
some  of  the  larger  emergency  window 
exits  weigh  more  than  fifty  pounds,  and 
that  seat  backs  provide  a  surface  on 
which  to  place  these  windows  safely. 
Amtrak.  in  its  petition  for 
reconsideration,  similarly  requested  that 
the  term  "unobstructed  opening"  be 
defined  to  make  clear  that  items  such  as 
seat  backs  that  project  in  front  of  the 
window  hut  do  not  prevent  removal  of 
the  emergencv  window  do  not  violate 
the  requirements  of  this  section.  Amtrak 
stated  that,  since  the  purpose  of  this 
section  is  to  ensure  ready  access  to  and 
easy  removal  of  the  windows,  objects 
such  as  seat  backs  should  be  allowed  in 
front  of  the  window  opening  so  long  as 
they  do  not  impair  access  to  and  rapid 
and  easy  removal  of  the  window  in  an 
emergency. 

FRA  notes  that  the  NTSB,  in 
commenting  on  the  NPRM,  stated  that 
emergency  window  exit  dimensions 
should  be  based  on  the  dimensions 
needed:  (1)  To  extricate  an  injured 
person  from  the  passenger  car:  and  (2) 
to  allow  an  emergency  responder  fitted 
with  a  self-contained  breathing 
apparatus  to  enter  the  passenger  car.  See 
64  FR  2.5595.  FRA  agreed  with  the 
NTSB  and  paragraph  (b)  of  the  final  rule 
reflects  these  considerations.  The  size  of 
the  emergency  window  exit  opening 
cannot  be  determined  solely  on  the 
dimensions  needed  for  an  able-bodied 
passenger  to  exit  through  a  window. 
Although  FRA  recognizes  that  use  of  a 
seat  back  may  facilitate  the  escape  of 
able-bodied  passengers  through  a 
window,  the  same  seat  back  may  impair 
the  removal  of  an  injured  person  from 
the  car  or  block  an  emergency  responder 
fitted  with  a  self-contained  breathing 
apparatus  from  entering  through  the 
window.  Further,  the  requirements  of 
paragraph  (b)  only  apply  to  new 
passenger  cars  and  only  require  that 
four  windows  on  each  main  level  be 
emergencv  window  exits  subject  to  this 
section's  requirements.  In  consideration 
of  APTAs  and  Amtrak's  concerns, 
however,  FRA  is  amending  the 
paragraph  to  make  clear  that  a  seat  back 
does  not  obstruct  an  emergency  window 
exit  opening  if  the  seat  back  can  be 


moved  away  from  the  opening's 
clearance  without  requiring  the  use  of  a 
tool  or  other  implement.  As  a  result,  a 
seat  back  that  can  be  manually  reclined 
away  from  the  minimum  required  26- 
inch  by  24-inch  emergency  window  exit 
opening  would  not  obstruct  the  opening 
for  purposes  of  this  paragraph. 

Finally,  APTA  requested  that  FRA 
clarify  the  meaning  of  "rapid  and  easy 
removal"  in  paragraph  (a)(3).  APTA 
asked  if  this  paragraph  requires  that  the 
window  be  designed  to  permit  rapid 
and  easy  removal  from  not  only  the 
inside  of  a  passenger  car  but  also  from 
the  outside  of  the  car  as  well.  FRA  is 
amending  the  paragraph  to  make  clear 
that  the  emergency  window  exits 
required  by  this  section  need  only  be 
designed  to  permit  rapid  and  easy 
removal  from  the  inside  of  the  car 
without  requiring  the  use  of  a  tool  or 
other  implement.  As  paragraph  (a) 
applies  to  both  new  and  existing 
passenger  cars.  FRA  did  not  intend  to 
require  a  retrofit  of  existing  passenger 
cars  so  that  the  windows  could  also  be 
accessed  by  emergency  responders  from 
the  outside  without  requiring  the  use  of 
a  tool  or  other  implement.  Nevertheless, 
pursuant  to  49  CFR  223.9(d).  each 
window  intended  for  emergency  access 
by  emergency  responders  for  extricating 
passengers  from  both  new  and  existing 
passenger  cars  must  be  clearly  marked 
and  have  clear  and  understandable 
instructions  posted  for  its  use.  In  Phase 
II  of  this  rulemaking  FRA  will  examine 
with  the  Working  Group  the  need  for 
requirements  concerning  the  ease  of 
removing  passenger  car  windows  from 
the  outside  of  the  car.  taking  into 
consideration  potential  issues  and 
concerns  such  as  the  unintentional 
dislodgement  of  the  windows.  FRA  does 
note  that,  pursuant  to  §  238.235(b),  each 
powered,  exterior  side  door  on  a  new 
passenger  car  must  be  equipped  with  a 
manual  override  that  is  designed  and 
maintained  so  that  a  person  may  access 
the  override  device  from  both  inside 
and  outside  the  car  without  requiring 
the  use  of  a  tool  or  other  implement. 

In  the  final  rule,  FRA  reserved 
paragraph  (c)  for  emergency  window 
exit  marking  and  operating  instruction 
requirements,  which  were  specified  in 
the  Passenger  Train  Emergency 
Preparedness  final  rule,  see  63  FR 
24630.  FRA  noted  that  in  Phase  II  of  the 
rulemaking  FRA  will  consider 
integrating  into  part  238  the  emergency 
window  exit  marking  and  operating 
instruction  requirements  specified  in 
the  Passenger  Train  Emergency 
Preparedness  final  rule,  as  well  as 
consider  revising  the  requirements  as 
necessary.  While  FRA  still  intends  to 
examine  these  requirements  in  Phase  II. 
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FRA  has  in  the  interim  inserted  a 
reference  to  the  marking  and  instruction 
requirements  specified  in  the  Passenger 
Train  Emergency  Preparedness  final 
rule  to  make  clear  that  there  are  marking 
and  instruction  requirements  and 
identify  where  to  locate  these 
requirements. 

Subpart  C-Specific  Requirements  for 
Tier  I  Passenger  Equipment 

Section  238.201     Scope/Alternative 
Compliance 

Subpart  C  contains  specific 
requirements  for  railroad  passenger 
equipment  operating  at  speeds  not 
exceeding  125  mph.  In  general,  except 
for  the  static  end  strength  requirements 
(§  238.203]  and  as  otherwise  provided  in 
this  subpart,  the  requirements  of  subpart 
C  apply  only  to  passenger  equipment 
ordered  on  or  after  September  8,  2000, 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002. 

Following  publication  of  the  final 
rule,  a  passenger  car  builder  asked  FRA 
at  what  point  would  a  railcar,  having 
undergone  extensive  rebuilding,  be 
considered  new  and  therefore  subject  to 
the  requirements  for  new  passenger 
equipment  in  subpart  C.  The  builder 
explained  that  it  has  torn  down  and 
rebuilt  passenger  cars  using  all  new 
materials  except  for  their  underframes 
and  trucks.  FRA  makes  clear  that  when 
a  passenger  car  is  torn  down  to  its 
underframe  and  rebuilt,  the 
requirements  of  subpart  C  do  not  apply 
unless  otherwise  specified  (such  as  in 
§  238.203).  FRA  considered  the  extent  to 
which  subpart  C  should  apply  to  rebuilt 
passenger  cars  and  generally  decided 
against  applying  the  requirements  of  the 
subpart  to  such  rebuilt  equipment.  See 
64  FR  25601-2;  see  also  the  discussion 
of  the  definition  "ordered"  in  §  238.5 
(64  FR  25577).  Nonetheless.  FRA  has 
applied  specific  requirements  of  the  rule 
to  rebuilt  equipment,  such  as  the  fire 
safety  requirements  in  subpart  B  for 
materials  placed  in  a  passenger  car 
during  a  rebuild  (see  §  238.103(a)(2)). 
FRA  notes  that  the  builder's  question 
does  highlight  the  concern  that  even 
when  a  car  is  torn  down  to  its 
underframe  and  could  be  fitted  with 
new  or  improved  structural  features,  the 
rule  generally  does  not  require  that  it  be 
done.  FRA  will  examine  this  concern 
further  in  Phase  II  of  the  rulemaking. 

The  builder  also  asked  FRA  about  the 
meaning  of  the  term  "placed  in  service 
for  the  first  time,"  which  is  used 
throughout  rule — not  only  in  subpart 
C — and  its  effect  for  purposes  of 
equipment  that  has  previously  been 
placed  in  service  in  Canada  or  another 
country.  FRA  makes  clear  that  the 


necessary  implication  of  the  term 
"placed  in  service  for  the  first  time"  is 
that  the  equipment  is  placed  in  service 
for  the  first  time  in  the  United  States. 
For  example,  where  a  requirement 
applies  to  passenger  equipment  placed 
in  service  for  the  first  time  on  or  after 
September  9,  2002,  and  the  railroad 
desires  to  purchase  passenger 
equipment  operating  in  a  foreign 
country,  that  equipment  will  be 
considered  placed  in  service  for  the  first 
time  on  or  after  September  9,  2002,  if  it 
is  placed  in  service  in  the  United  States 
for  the  first  time  on  or  after  this  date. 
Consequently,  the  equipment  will  be 
subject  to  the  requirements  of  the  rule 
applicable  to  passenger  equipment 
placed  in  service  for  the  first  time  on  or 
after  September  9,  2002.  As  noted 
above.  FRA  has  amended  the  definition 
of  "In  service"  in  §  238.5  to  make  this 
clear.  Overall,  this  clarification  is 
consistent  with  the  pre-revenue  service 
acceptance  testing  plan  requirements  in 
§238.111,  which  distinguish  between 
passenger  equipment  that  has 
previously  been  used  in  revenue  service 
in  the  United  States,  and  that  equipment 
which  has  not. 

Similarly,  for  purposes  of  the 
presumption  in  §  238.203(b)  that 
passenger  equipment  placed  in  service 
before  November  8,  1999.  is  presumed 
to  comply  with  the  800,000-pound  static 
end  strength  requirement  in 
§  238.203(a),  the  presumption  only 
applies  to  passenger  equipment  placed 
in  service  in  the  United  States  prior  to 
November  8,  1999.  The  builder  had 
asked  whether  this  presumption  applied 
to  passenger  equipment  operating  in 
Canada  prior  to  this  date,  and  FRA 
makes  clear  that  it  does  not.  However, 
FRA  believes  that  typical  Canadian 
passenger  equipment  would  meet  the 
requirements  of  §  238.203(a). 

FRA  is  only  amending  §  238.201  to 
correct  a  typographical  error  in 
paragraph  (a)(2).  The  reference  to 
§  238.203  in  paragraph  (a)(2)  of  the  final 
rule  was  incorrectlv  stated  as 
"§238.203B." 

Section  238.203    Static  End  Strength 

This  section  contains  the 
requirements  for  the  overall 
compressive  strength  of  all  Tier  I  rail 
passenger  equipment,  except  for 
equipment  meeting  the  requirements  of 
§238.201. 

In  the.final  rule,  FRA  included 
paragraphs  (d)  through  (f)  to  provide  a 
formalized  process  for  seeking 
grandfathering  approval  of  passenger 
equipment  in  use  on  a  rail  line  or  lines 
on  November  8.  1999,  not  meeting  the 
minimum  static  end  strength 
requirements.  These  paragraphs  set 


forth  the  content  requirements  for  a 
petition,  service  of  a  petition,  and 
commenting  on  a  petition,  as  well  as  the 
process  FRA  follows  in  acting  on  a 
petition.  FRA  notes  that,  subsequent  to 
the  final  rule.  §  238.203(g)  was  amended 
by  a  December  16.  1999  final  rule  that 
revised  docket  filing  procedures  for  FRA 
rulemaking  and  adjudicatory  dockets. 
See  64  FR  70193.  Yet,  the  amendments 
to  §  238.203(g)  only  concerned  the 
procedures  for  filing  comments  by 
interested  parties. 

In  its  petition  for  reconsideration, 
Amtrak  believed  that  paragraph  (h)(1) 
provided  that  a  hearing  must  be 
conducted  in  connection  with  all 
petitions:  that  this  would  deviate  from 
the  standard  specified  in  FR.\'s  rules  of 
practice  at  49  CFR  211.25(a)  for 
convening  a  hearing:  and  that  no  need 
exists  to  deviate  from  this  practice. 
Paragraph  (h)(1)  provided  that  FR.^  will 
conduct  a  hearing  on  a  grandfathermg 
petition  in  accordance  with  49  CFR 
211.25.  which,  among  other  things, 
states  that  a  hearing  will  be  held  if 
required  by  statute  or  the  Administrator 
finds  it  necessar\'  or  desirable.  In  the 
case  of  a  petition  for  grandfathering,  a 
hearing  is  not  required  by  statute. 
Consequently,  in  reading  these  two 
sections  together,  paragraph  (h)(1) 
would  not  require  that  a  hearing  be  held 
on  every  petition  for  grandfathering. 
Nonetheless,  FRA  has  amended  the  rule 
to  make  clear  that  a  hearing  will  be  held 
on  a  petition  for  grandfathering  only  if 
the  FRA  Administrator  finds  it 
necessarv  or  desirable 

Further.  Amtrak  stated  that  it  may  be 
appropriate  for  the  scope  of  the 
potential  grandfathering  of  passenger 
equipment  to  be  modified  to  permit  use 
of  the  grandfathered  equipment  for 
detour  or  other  emergency  operations  on 
a  rail  line  or  lines  other  than  the  one  or 
ones  specifically  approved  for  use 
without  the  necessity  of  a  formal  waiver 
being  obtained  in  such  an  instance.  FR.^ 
does  not  agree  that  the  rule  should 
provide  such  general  flexibility  to  a 
railroad,  as  the  rule  is  structured  to 
address  the  safety  of  the  equipment  on 
a  specific  rail  line  or  lines  The 
grandfathering  petition  may  of  course 
address  this  situation  by  specifying 
potential  rail  lines  the  equipment  may 
need  to  use  in  detour  or  emergency 
situations  and  by  seeking  approval  for 
use  of  these  rail  lines  in  accordance 
with  the  requirements  of  paragraph  (d). 
Otherwise.  FRA  will  address  such  a 
situation  on  a  case-by-case  basis 

Finally,  Amtrak  stated  that  there  is  no 
apparent  reason  to  specif\'  that 
approved  grandfathering  petitions  are 
subject  to  reopening  per  paragraph 
(h)(2).  The  rule  provides  for  the 
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reopening  of  approved  grandfathering 
petitions  for  cause  stated  so  that  FRA 
may  retain  oversight  of  grandfathered 
equipment.  For  instance,  the  facts  or 
circumstances  underlying  the  approval 
of  a  grandfathering  petition  may  change 
over  time  and  bring  into  question 
whether  usage  of  the  equipment 
continues  to  be  in  the  public  interest 
and  consistent  with  railroad  safety. 
Paragraph  (h)(2)  remains  unchanged. 

As  a  nnaJ  matter,  for  a  discussion  of 
the  application  of  the  presumption  in 
paragraph  (b)  to  passenger  equipment  in 
service  in  a  foreign  country  before 
November  8, 1999,  see  the  discussion  of 
§238.201.  above. 

Section  238.205    Anti-Climbing 
Mechanism 

This  section  contains  the  vertical 
strength  requirements  for  anti-climbing 
mechanisms  on  rail  passenger 
equipment.  As  stated  in  the  final  rule 
text,  paragraph  (a)  applies  to  all 
passenger  equipment  placed  in  service 
for  the  first  time  on  or  after  September 
8.  2000.  64  FR  25675.  However,  the 
section-by-section  analysis  to  the  final 
rule  incorrectly  stated  that  paragraph  (a) 
applied  to  all  passenger  equipment 
placed  in  service  for  the  first  time  on  or 
after  November  8. 1999.  64  FR  25604. 
FRA  makes  clear  that  the  September  8, 
2000  applicability  date  as  stated  in  the 
final  rule  text  is  correct. 

In  its  petition  for  reconsideration  of 
the  final  rule.  APTA  asked  FRA  to 
reconsider  the  requirement  in  paragraph 
(b)  that  the  forward  end  of  a  locomotive 
ordered  on  or  after  September  8.  2000. 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002.  be  equipped 
with  an  anti-climbing  mechanism 
capable  of  resisting  an  upward  or 
downward  vertical  force  of  200.000 
pounds  without  failure.  FRA  had 
explained  in  the  preamble  to  the  final 
rule  that  specifying  a  vertical  load 
resistance  requirement  for  lead  vehicles 
(locomotives)  that  is  greater  than  that  for 
coupled  vehicles  is  needed  to  address 
the  greater  tendency  for  override  in  a 
collision  between  uncoupled  vehicles. 
See  64  FR  25604.  However.  FRA 
recognized  that  implementing  this  anti- 
climbing  requirement  in  the  leading 
structure  of  cab  cars  and  MU 
locomotives  presented  a  significant 
challenge. 

In  its  petition.  APTA  stated  that  no 
car  builder  had  been  able  to  find  a 
means  of  constructing  a  cab  car  or  an 
MU  locomotive  meeting  the  anti- 
climbing  requirement  in  paragraph  (b). 
APTA  explained  that,  due  to  dissimilar 
structiires  on  the  leading  ends  of  a  cab 
car  and  an  MU  locomotive  on  the  one 
hand,  and  a  conventional  locomotive  on 


the  other,  it  is  not  possible  to  apply  the 
load  in  the  same  manner  on  these 
structures.  APTA  contended  that  the 
final  rule  should  not  define 
requirements  beyond  what  has  proven 
to  be  achievable,  and  recommended  that 
the  current  industry  practice  for  anti- 
climbing  mechanisms  at  the  leading 
ends  of  cab  cars  and  MU  locomotives  be 
retained,  i.e.  the  strength  requirements 
provided  in  paragraph  (a). 

In  a  letter  to  APTA  dated  September 
24, 1999,  FRA  announced  that  it  would 
amend  the  rule  to  extend  paragraph  (b)'s 
compliance  dates  forward  by  one  year 
and  encouraged  APTA  to  work  with 
equipment  builders  to  identify 
appropriate  design  criteria  for  cab  car 
and  MU  locomotive  anti-climbers 
within  this  additional  one-year  period. 
(A  copy  of  this  letter  has  been  placed  in 
the  public  docket  for  this  rulemaking.) 
FRA  agreed  that  the  industry  needed 
additional  time  to  perfect  practicable 
designs  to  meet  the  requirements  of 
paragraph  (b).  but  was  concerned  with 
excluding  cab  cars  and  MU  locomotives 
from  the  requirement.  If  anything,  the 
need  for  the  requirement  is  greater  in 
preventing  injury  in  the  context  of 
passenger-occupied  locomotives  (cab 
cars  and  MU  locomotives),  where  the 
engineer  is  located  far  forward  in  the 
vehicle. 

By  letter  dated  November  21,  2000, 
APTA  informed  FRA  of  its  progress  in 
achieving  a  practical  design  standard. 
(A  copy  of  this  letter  has  been  placed  in 
the  public  docket  for  this  rulemaking.) 
APTA  explained  that  at  least  three  car 
builders  proposed  strengthening  the 
forward  car  body  structure  that  supports 
the  coupler,  in  order  to  withstand  the 
required  vertical  loads.  APTA  stated 
that  Bombardier  had  proposed  meeting 
this  requirement  in  building  MU 
locomotives  for  the  Long  Island  Railroad 
by  designing  the  car  body  structure  to 
resist  an  ultimate  load  of  200,000 
pounds  applied  upward  on  the  buffer 
beam  and  dowTiward  on  the  coupler 
carrier.  APTA  sought  FRA's 
conciurence  on  this  design  approach, 
maintaining  that  the  approach  is 
consistent  with  the  loading 
requirements  that  have  traditionally 
been  used  to  meet  a  100.000-pound  (to 
yield)  anti-climbing  requirement.  APTA 
stated  that  the  industry  currently  has  no 
other  viable  options  for  anti-climbing 
mechanism  designs  for  cab  cars  and  MU 
locomotives  that  would  meet  the 
requirements  of  paragraph  (b),  and  that 
these  vehicles  do  not  lend  themselves  to 
the  shelf-type  anti-climbing 
mechanisms  used  on  conventional 
locomotives. 

In  a  letter  to  APTA  dated  February  2, 
2001.  FRA  explained  that  the  intent  of 


paragraph  (b)  was  not  to  focus  on 
strengthening  a  locomotive's  draft 
arrangement,  and  therefore  FRA  could 
not  agree  that  APTA's  approach 
complied  with  paragraph  (b).  (A  copy  of 
this  letter  has  been  placed  in  the  public 
docket  for  this  rulemaking.)  FRA's 
intent  has  been  to  encourage  the  use  of 
anti-climbing  mechanisms  that  help  to 
prevent  (1)  debris  from  rising  toward  the 
cab  and  passenger  compartments  in  the 
case  of  a  highway-rail  collision  and  (2) 
insofar  as  reasonably  possible,  any 
vertical  disengagement  that  coidd 
reduce  the  effectiveness  of  collision  and 
comer  post  arrangements  (and 
consequent  telescoping)  in  the  case  of 
collisions  with  other  rail  equipment. 
FRA  intended  to  incorporate  a  feature  of 
Association  of  American  Railroads 
(AAR)  Standard  (S)  580  that  appeared  to 
be  helpful  in  this  regard  (along  with  the 
requirements  for  improved  collision 
posts  and  Vz-inch  or  equivalent  steel 
skin  protecting  the  forward  end 
stnictxire).  Conventional  freight  and 
passenger  locomotives  have  generally 
implemented  this  requirement  through 
use  of  a  horizontal  shelf  arrangement 
that  protrudes  forward  of  the 
locomotive.  In  order  to  be  effective, 
such  an  anti-climbing  mechanism  must 
be  situated  on  the  front  of  the  vehicle  in 
such  a  way  as  to  encoiirage  capture  of 
the  object  in  danger  of  rising  and  be 
strong  enough  to  contain  its  rise. 
Ideally,  such  an  arrangement  would 
tend  to  interlock  with  the  arrangement 
on  the  front  of  other  rail  vehicles. 
Certainly  a  coupler  and  drawbar  can  be 
helpful,  but  the  capture  surface  of  a 
coupler  is  narrow,  and  the  chance  of 
achieving  coupling  with  another  vehicle 
in  higher  force  impacts  is  not  high. 

FRA  continues  to  have  confidence 
that  incorporation  of  a  separate  anti- 
climbing  mechanism  on  the  front  of  cab 
cars  and  MU  locomotives  is  both 
feasible  and  warranted.  This  conclusion 
is  supported  in  part  by  successful  efforts 
in  rail  equipment  design  internationally. 
Nonetheless.  FRA  has  accepted  the  fact 
that  for  cab  cars  and  MU  locomotives 
implementation  of  effective  anti- 
climbing  arrangements  that  comply  with 
paragraph  (h)  will,  in  at  least  some 
cases,  require  more  elaborate  redesign 
than  initially  contemplated  by  FRA. 
Considering  the  further  work  that  will 
be  required  to  develop  compliant 
designs  and  evaluate  their  compatibility 
and  effectiveness,  FRA  has  modified  the 
rule  to  exclude  cab  car  and  MU 
locomotives  from  the  additional 
forward-end  anti-climbing  requirements 
in  paragraph  (b).  Of  course,  cab  car  and 
MU  locomotives  will  continue  to  be 
subject  to  the  requirements  of  paragraph 
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(a).  In  Phase  II  of  the  rulemaking,  FRA 
looks  forward  to  restoring  an 
appropriate  requirement  for  cab  car  and 
MU  locomotives,  based  on  research 
results,  continued  input  from  APTA, 
and  consultations  with  the  Passenger 
Equipment  Safety  Standards  Working 
Group  as  a  whole. 

As  a  final  point,  FRA  has  no  objection 
if  a  railroad  wishes  to  exceed  the 
traditional  minimum  standard  of 
100,000  pounds  for  the  anti-climbing 
capacity  of  the  coupler  carrier  and 
buffer  beam.  However,  FRA  has 
amended  paragraph  (b)  to  remove  the 
text  stating  that  its  requirements  are  "in 
lieu  of  the  forward  end  anti-climbing 
mechanism  requirements  described  in 
paragraph  (a)  of  this  section."  Because 
paragraph  (a)  states  that  certain  tight- 
lock  couplers  satisfy  the  anti-climbing 
mechanism  requirements,  the  reference 
to  paragraph  (a)  in  paragraph  (b)  could 
have  led  to  the  misunderstanding  that 
increasing  the  strength  of  the  coupler 
would  satisfy  the  requirements  of 
paragraph  (b)  without  the  need  for  a 
separate  anti-climbing  mechanism.  FRA 
did  not  intend  such  a  result. 
Nevertheless,  FRA  is  not  aware  of  any 
serious  deficiency  in  the  100,000-pound 
draft  securement  requirement,  given  the 
function  it  has  typically  played  in 
crossing  and  train-to-train  collisions. 
Existing  draft  arrangements  should  be 
sufficient  to  prevent  override  in  those 
cases  where  coupler  engagement  is 
sufficient  to  arrest  vertical  movement 
(up  to  the  strength  of  the  coupler 
components  and  the  drawbar  itself). 

Section  238.207    Link  Between 
Coupling  Mechanism  and  Car  Body 

This  section  contains  the  vertical 
strength  requirements  for  the  structure 
that  links  the  coupling  mechanism  to 
the  car  body  for  passenger  equipment. 
The  purpose  of  these  requirements  is 
generally  to  avoid  a  premature  failure  of 
the  draft  system  so  that  the  anti- 
climbing  mechanism  will  have  an 
opportunity  to  engage.  As  stated  in  the 
final  rule  text,  this  section  applies  to  all 
passenger  equipment  placed  in  service 
for  the  first  time  on  or  after  September 
8,  2000.  64  FR  25675.  However,  the 
section-by-section  analysis  to  the  final 
rule  incorrectly  stated  that  this  section 
applied  to  all  passenger  equipment 
placed  in  service  for  the  first  time  on  or 
after  November  8,  1999.  64  FR  25605. 
FRA  makes  clear  that  the  September  8. 
2000  applicability  date  as  stated  in  the 
final  rule  text  is  correct. 

Section  238.21 1     Collision  Posts 

This  section  contains  the  structural 
strength  requirements  for  collision 
posts.  As  stated  in  the  final  rule  text, 


paragraph  (a)  applies  to  all  passenger 
equipment  placed  in  service  for  the  first 
time  on  or  after  September  8,  2000.  64 
FR  25675.  However,  the  section-by- 
section  analysis  to  the  final  rule 
incorrectly  stated  that  paragraph  (a) 
applied  to  all  passenger  equipment 
placed  in  service  for  the  first  time  on  or 
after  November  8,  1999.  64  FR  25605. 
FRA  makes  clear  that  the  September  8, 
2000  applicability  date  as  stated  in  the 
final  rule  text  is  correct. 

In  its  petition  for  reconsideration, 
APTA  stated  that  FRA  inadvertently 
changed  the  requirements  of  this  section 
in  the  final  rule  contrary'  to  FRA's  intent 
and  the  Working  Group  s  consensus 
APTA  maintained  that  consensus  was 
reached  for  all  passenger  cars  to  have 
two  full-height  collision  posts  at  each 
end.  as  well  as  not  to  require  collision 
posts  at  the  rear  end  of  non-passenger 
carrying  locomotives.  APTA  believed 
that  paragraph  (a)(l){i),  as  stated  in  the 
final  rule,  would  not  require  collision 
posts  at  both  ends  of  any  passenger 
equipment. 

FRA  has  revised  paragraph  (a)(1)  to 
make  clear  that  collision  posts  are 
required  at  each  end  of  passenger 
equipment,  unless  otherwise  expresslv 
excepted.  In  the  NPRM,  FRA  had 
generally  proposed  that  all  passenger 
equipment  have  collision  posts  at  each 
end,  see  62  FR  49804,  and  the  preamble 
to  the  final  rule  does  not  at  all  indicate 
that  FRA  had  so  radically  departed  from 
the  NPRM  as  to  limit  the  requirements 
for  collision  posts  to  only  one  end  of 
passenger  equipment.  FRA  believes  that 
the  final  rule  did  require  collision  posts 
at  each  end.  Nevertheless,  FRA  is 
clarifying  the  requirements  of  this 
section  by  adding  the  words  "at  each 
end"  to  paragraph  (a)(l)(i)  to  remove 
any  ambiguity. 

Further,  FTIA  has  generally  adopted 
APTA's  request  to  amend  this  section  to 
exempt  the  rear  end  of  non-passenger 
occupied  locomotives  from  the  collision 
post  requirements.  FRA  acknowledges 
that  in  preparing  the  final  rule  it 
seemingly  overlooked  APTA's  comment 
on  the  NPRM  questioning  the  need  for 
collision  posts  at  the  rear  end  of  non- 
passenger  occupied  locomotives.  In  its 
comments  on  the  NPRM,  APTA  stated 
that  such  collision  posts  could  simply 
have  the  effect  of  adding  weight  to 
locomotives  without  providing  any 
additional  protection  to  the  crew,  and 
that  no  evidence  had  been  presented 
that  crewmembers  of  non-passenger 
carrying  locomotives  have  been  harmed 
by  trailing  passenger  coaches  overriding 
such  locomotives  from  the  rear.  In 
addition,  APTA  had  commented  that 
passengers  in  a  coach  overriding  the 
rear  of  a  locomotive  may  be  provided 


more  protection  by  allowing  the  coach's 
collision  posts  to  deform  the  rear  of  the 
locomotive,  thereby  absorbing  and 
dissipating  collision  energy. 

FRA  has  amended  this  section  to 
provide  that  collision  posts  are  not 
required  at  the  rear  end  of  a  locomotive 
that  is  designed  to  be  occupied  only  at 
its  forward  end  As  a  result,  rear 
collision  posts  will  continue  to  be 
required  on  an  MU  locomotive  and  a 
cab  car,  as  well  as  on  any  locomotive 
designed  to  be  occupied  at  the  rear.  In 
the  case  of  a  conventional  passenger 
locomotive  designed  only  to  be 
occupied  at  its  forward  end.  rear 
collision  posts  will  not  be  required  for 
Tier  I  operations  at  this  time. 
Nevertheless.  FRA  notes  that,  in 
considering  occupant  protection 
strategies  for  such  locomotives,  the 
focus  of  any  collision  post  requirement 
should  be  on  the  rear  end  of  the 
locomotive  cab-not  the  rear  of  the 
locomotive  in  its  entirety-as  provided 
for  Tier  11  passenger  equipment  in 
§238,41  Kb).  (The  locomotive  cab  is  the 
volume  normally  occupied  by  the  train 
crew  in  a  locomotive.)  As  noted  in  the 
final  rule,  structural  requirements  for 
locomotives  are  also  being  considered  in 
the  Locomotive  Crashworthiness 
Working  Group  of  FRA's  RSAC,  and 
FR,^  expects  further  advances  in 
locomotive  crashworthiness  safety  to 
result  from  this  separate  proceeding. 

Sectjon  238.219     Truck-to-Car-Body 
Attachment 

This  section  contains  the  truck-to-car- 
body  attachment  strength  requirements 
for  Tier  I  passenger  equipment.  The 
final  rule  required  the  attachment  to 
resist  without  failure  a  2g  vertical  force 
on  the  mass  of  the  truck  and  a  force  of 
250,000  pounds  acting  in  any  horizontal 
direction  on  the  truck. 

APTA.  in  its  petition  for 
reconsideration,  stated  that  the 
requirement  for  the  vertical  and 
horizontal  forces  to  be  applied 
simultaneously  on  the  truck  (as 
explained  in  the  preamble  to  the  final 
rule)  is  not  the  industn,'  practice  and 
was  never  discussed  at  Working  Group 
meetings.  Accordingly.  APTA  believed 
that  this  requirement  should  not  be 
included  in  the  final  rule  without 
having  input  from  the  industry 
regarding  its  feasibility  and  impact 
APTA  stated  that  no  truck-to-car-body 
attachments  are  designed  to  meet  this 
requirement  and  cited  potential 
operational  and  economic  impacts  that 
may  result  if  any  new  equipment 
ordered  would  be  incompatible  with 
existing  equipment  as  a  result  of  this 
requirement.  APTA  disagreed  with 
FRA's  reasoning  for  this  requirement,  as 
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stated  in  the  preamble  to  the  final  rule, 
that  "(rlequiring  the  truck-to-car-body 
attachment  to  resist  the  vertical  and 
horizontal  forces  applied  at  the  same 
time  reflects  actual  conditions 
experienced  during  a  collision  or 
derailment."  {See  discussion  of 
§  238.419,  the  Tier  II  counterpart  to 
§  238.219.  at  64  FR  25634.)  APTA 
maintained  that  the  industry  has  always 
applied  these  loads  separately  because 
each  load  case  addresses  a  different 
scenario.  According  to  APTA,  the  2g 
load  criterion  is  typically  used  to  ensure 
that  the  truck  remains  with  the  car  body 
when  it  is  lifted  and  is  not  intended  for 
a  cbllision  scenario:  whereas,  the 
250,000-pound  horizontal  load 
requirement  is  the  principal  strength 
criterion  that  has  historically  been 
applied  to  passenger  equipment  to  keep 
the  truck  with  the  car  body  in  a 
collision  scenario.  To  meet  the  latter 
criterion.  APTA  explained  that  the 
vertical  reaction  to  the  load  must  also  be 
considered  in  the  analysis  to  ensure  that 
the  truck  does  not  separate  vertically. 
APTA  therefore  reconunended  that  FR.'X 
address  this  reaction  instead  of 
addressing  the  2g  vertical  and  250.000- 
pound  horizontal  loads  together. 

Similarly,  in  discussing  §  238.419  in 
its  petition  for  reconsideration,  Amtrak 
believed  the  final  rule  to  be  inconsistent 
with  long-standing  industry  practice  by 
requiring  that  the  2g  vertical  and 
250,000-pound  horizontal  loads  be 
applied  simultaneously.  Further, 
Bombardier  raised  concerns  similar  to 
APTA's  and  Amtrak's  in  discussing 
§  238.419  in  its  petition  for 
reconsideration.  Bombardier  noted  in 
particular  that  since  the  2g  vertical  load 
criterion  is  intended  to  keep  the  truck 
safely  attached  to  the  car  body  when 
lifted,  the  criterion  is  typically  based  on 
yield  strength  rather  than  on  ultimate 
strength. 

FRA  agrees  with  the  petitioners  that 
the  2g  vertical  load  and  the  250.000- 
pound  horizontal  load  on  the  truck  do 
not  need  to  be  resisted  simultaneously, 
and  FRA  has  amended  the  rule  to  make 
this  clear.  (FRA  announced  this 
decision  in  a  letter  to  APTA  dated 
February  2.  2001,  noted  above.)  At  the 
same  time,  FRA  has  amended  the  rule 
to  state  that  the  truck-to-car-body 
attachment  must  withstand  the  resulting 
vertical  reaction  to  the  applied  250,000- 
pound  horizontal  load.  Consequently. 
FRA  has  adopted  the  petitioners" 
recommendations  on  reconsideration, 
except  for  Bombardier's  point  that  the 
2g  vertical  load  resistance  requirement 
be  based  on  yield  strength  rather  than 
on  ultimate  strength.  Use  of  a  yield 
strength  criterion  may  result  in  a  more 


stringent  requirement  than  one  based  on 
ultimate  strength. 

Section  238.223    Locomotive  Fuel 
Tanks 

This  section  contains  the  structural 
requirements  for  external  and  internal 
fuel  tanks  on  passenger  locomotives 
ordered  on  or  after  September  8.  2000. 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002.  The  final 
rule  required  that  external  fuel  tanks 
comply  with  the  performance 
requirements  contained  in  Appendix  D 
to  this  part,  or  an  industry  standard 
providing  at  least  an  equivalent  level  of 
safety  if  approved  by  FRA's  Associate 
Administrator  for  Safety  under  §  238.21. 
The  requirements  in  Appendix  D  are 
based  on  AAR  Reconunended  Practice- 
506  (RP-506).  Performance 
Requirements  for  Diesel  Electric 
Locomotive  Fuel  tanks,  as  adopted  on 
lulv  1,1995. 

In  its  petition  for  reconsideration. 
APTA  noted  that  RP-506  represents  the 
first  contemporary  attempt  to 
standardize  fuel  tank  design  for  crash 
performance  and  that  it  was  developed 
within  the  framework  of  conventional 
locomotive  designs-i.e..  locomotives 
with  a  separate  fuel  tank  suspended 
beneath  the  underframe  and  located 
relatively  close  to  the  rails  between  the 
trucks.  According  to  APTA,  the 
passenger  rail  community  has  since 
utilized  RP-506  as  the  starting  point  for 
further  development  of  a  standard  for 
passenger  locomotive  fuel  tanks  that:  (1) 
Specifically  addresses  the  needs  of  the 
various  passenger-type  locomotives  and 
their  operation,  and  (2)  builds  upon  and 
complements  RP-506  by  encouraging 
the  incorporation  of  additional  safety- 
related  enhancements  such  as  increased 
height  above  the  rail  and 
compartmentalization.  APTA  stated  that 
one  of  its  own  standards  meets  these 
goals:  APTA  SS-C&S-007-98. 
"Standard  for  Fuel  Tank  Integrity  for 
Non-Passenger  Carrying  Passenger 
Locomotives."  and  requested  that  FRA 
expressly  allow  the  use  of  this  standard 
as  an  alternative  to  RP-506. 

Since  the  filing  of  its  petition  for 
reconsideration,  APTA  has  petitioned 
FRA  pursuant  to  §  238.21  for  a  finding 
that  its  fuel  tank  safety  standard, 
designated  as  APTA  S-007-98REV10. 
provides  at  least  an  equivalent  level  of 
safetv  to  the  requirements  contained  in 
this  section.  APTA's  petition  is 
identified  as  DOT  docket  number  FRA- 
2001-8698:  the  petition  and  all 
documents  in  the  docket  are  available 
for  examination  on  the  Internet  at  the 
DOT'S  Docket  Management  System  Web 
site:  http://dms.dot.gov.  The 
proceedings  on  this  petition  will  enable 


FRA  to  focus  more  closely  on  APTA's 
standard  than  in  this  response  to 
petitions  for  reconsideration.  For 
example,  in  examining  how  the  APTA 
standard  provides  for  safety  and 
compares  to  the  fuel  tank  requirements 
specified  in  this  section,  FRA  is 
focusing  on  how  the  hazard  of  a 
jacknifed  locomotive  is  addressed  by  the 
higher  fuel  tank  ground  clearance  and 
other  provisions  of  the  APTA  standard. 
Consequently,  FRA  has  decided  to  deny 
APTA's  petition  for  reconsideration 
request  to  modify  the  final  rule  to 
permit  use  of  its  fuel  tank  safety 
standard  as  an  alternative  to  the 
requirements  contained  in  this  section. 
However,  FRA  makes  clear  that  this 
denial  in  no  way  prejudices  APTA's 
petition  in  docket  number  FRA-2001- 
8698.  In  fact,  FRA  is  amending 
§  238.223  to  better  address  petitions  for 
special  approval  such  as  APTA's 
because  the  petition  appears  to 
encompass  not  only  the  external  fuel 
tank  safety  standards  specified  in 
paragraph  (a)  but  also  the  internal  fuel 
tank  safety  standards  specified  in 
paragraph  (b).  As  originally  stated  in  the 
final  rule,  §  238.223  did  not  expressly 
provide  the  opportunity  to  seek  special 
approval  of  an  alternative,  internal  fuel 
tank  safety  standard.  FRA  is  actively 
investigating  the  suitability  of  APTA's 
fuel  tank  safety  standard  and  expects  to 
render  a  decision  soon  on  its  petition. 
Nonetheless.  FRA  notes  that  GETS 
has  raised  the  concern  that  its  Genesis 
P42  series  locomotive  fuel  tank  may  not 
technically  comply  with  §  238.223. 
GETS  states  that  the  fuel  tank  is  an 
integral  part  of  the  car  body  structure: 
elevated  a  minimum  of  29  inches  above 
the  rail  even  with  fully  worn  wheels; 
divided  into  four  separate 
compartments,  each  with  a  maximvun 
capacity  of  approximately  550  gallons; 
equipped  with  a  fuel  fill  and  vent 
system  that  minimizes  the  potential  for 
fuel  spillage  in  any  locomotive 
orientation;  designed  with  sloping  end 
plates  to  deflect  debris  down  and  away 
from  the  fuel  tank,  and  a  wall  thickness 
providing  puncture  resistance  in  excess 
of  the  FRA  standard.  However,  GETS 
believes  that  significant  structural 
modification  to  the  Genesis  car  body 
and  fuel  tank  design  will  be  required  if 
FRA  mandates  strict  compliance  to  all 
the  requirements  in  Appendix  D  for 
external  fuel  tanks.  According  to  GETS, 
these  modifications  would  likely 
include  eliminating  the  sloping  end 
plate  design  of  the  fuel  tank  (a  change 
which  GETS  believes  would  degrade 
overall  fuel  tank  safety)  and  also  require 
extensive  internal  structural 
modification  to  meet  the  loading 


Federal  Register / Vol.  67,  No.  78 /Tuesday,  April  23,  2002 /Rules  and  Regulations 


19979 


conditions  originally  intended  for 
conventional,  frame-suspended  fuel 
tanks  that  have  lower  clearances  above 
the  rail.  GETS  believes  that  FRA 
approval  of  APTA's  fuel  tank  safety 
standard  would  eliminate  any 
compliance  concerns,  stating  that  the 
Genesis  fuel  tank  meets  or  exceeds  all 
provisions  of  APTA's  fuel  tank 
standard. 

FRA  recognizes  that  the  Genesis 
locomotive  fuel  tank,  as  a  fuel 
containment  volume  that  is  integral 
with  a  structural  element  of  the 
locomotive  not  designed  solely  as  a  fuel 
container,  would  have  met  the 
definition  of  an  "integral"  fuel  tank  as 
proposed  in  the  NPRM  and  seemingly 
complied  with  the  requirements 
proposed  for  "integral"  fuel  tanks.  See 
62  FR  49793,  49805.  However,  as 
explained  in  the  final  rule,  FRA 
removed  the  definition  of  "integral  fuel 
tank"  and  instead  specified 
requirements  for  "internal"  and 
"external"  fuel  tanks  to  more  clearly 
address  FRA's  safety  concerns.  See  64 
FR  25611.  Because  the  Genesis 
locomotive  fuel  tank  extends  outside  the 
body  structure  of  the  locomotive,  albeit 
to  a  significantly  lesser  degree  than  a 
conventional,  frame-suspended  fuel 
tank,  the  fuel  tank  is  not  "internal"  and 
therefore  subject  to  the  requirements  for 
"external"  fuel  tanks  in  the  final  rule. 
Although  GE's  concerns  were  not  raised 
in  a  petition  for  reconsideration  of  the 
final  rule,  FRA  will  address  them 
concurrently  with  FRA's  response  to 
APTA's  petition  for  fuel  tank  safety 
equivalency. 

FRA  is  amending  the  final  rule  to 
reconcile  a  discrepancy  between  the 
external  and  internal  fuel  tank  safety 
standards.  As  stated  in  the  final  rule, 
paragraph  (b)(3)  provides  in  part  that 
internal  fuel  tank  bulkheads  and  skin 
shall  at  a  minimum  be  equivalent  to  a 
3/8-inch  (6/16-inch)  thick  steel  plate 
with  a  yield  strength  of  25,000  pounds 
per  square  inch.  Following  publication 
of  the  final  rule,  FRA  compared  this 
requirement  with  those  for  external  fuel 
tanks  in  Appendix  D,  which  states  in 
part:  "(4)  Load  case  4-penetration 
resistance.  The  minimum  thickness  of 
the  sides,  bottom  sheet  and  end  plates 
of  the  fuel  tank  shall  be  equivalent  to  a 
5/16-inch  steel  plate  with  a  25,000 
pounds-per-square-inch  yield  strength  . 
.  .  .  The  lower  one  third  of  the  end  plates 
shall  have  the  equivalent  penetration 
resistance  ...  of  a  3/4-inch  steel  plate 
with  a  25,000  pounds-per-square-inch 
yield  strength  .  ..."  As  a  result,  the  final 
rule  would  have  required  that  certain 
portions  of  an  internal  fuel  tank  be 
stronger  (equivalent  to  a  6/16-inch  steel 
plate)  than  similar  portions  of  an 


external  fuel  tank  (equivalent  to  a  5/16- 
inch  steel  plate).  FRA  did  not  intend 
that  the  internal  fuel  tank  requirements 
be  stricter  in  this  regard.  Consequently, 
FRA  has  amended  §  238.223(b)  to 
replace  the  3/8-inch  thickness 
requirement  with  a  5/16-inch  thickness 
requirement  to  be  consistent  with 
Appendix  D. 

Finally,  FRA  notes  that  for  purposes 
of  advancing  discussion  in  Phase  II  of 
the  rulemaking  FRA  is  concerned  with 
fuel  tanks  on  passenger  equipment  other 
than  locomotives.  Such  fuel  tanks  may 
be  found  on  head-end  power  generator 
cars,  private  cars,  and  express  cars  with 
engine-generator  sets.  Railroads  should 
be  mindful  of  the  potential  hazard 
posed  by  the  presence  of  these  fuel 
tanks  in  the  event  of  a  collision  and 
derailment,  and  their  contribution  to 
fire.  FRA  will  consider  with  the 
Working  Group  in  Phase  II  whether  to 
impose  requirements  on  such  fuel  tanks. 

Section  238.227    Suspension  System 

This  section  contains  requirements  for 
the  suspension  system  performance  of 
Tier  I  passenger  equipment.  FRA  is 
explaining  but  not  amending  the 
requirements  of  the  final  rule. 

In  its  petition  for  reconsideration, 
APTA  requested  that  FRA  recognize  that 
most  railroad  passenger  equipment 
experiences  laterally  oscillating  trucks 
under  some  operating  conditions  and 
that  most  lateral  oscillations  are  not 
hunting  oscillations  because  they  do  not 
lead  to  a  dangerous  instability.  APTA 
therefore  asked  FRA  to  clarify-  under 
what  circumstances  a  lateral  oscillation 
becomes  a  hunting  oscillation  for 
purposes  of  the  rule. 

In  paragraph  (a),  the  final  rule  defines 
hunting  oscillations  as  lateral 
oscillations  of  trucks  that  could  lead  to 
a  dangerous  instability.  FRA  recognizes 
that  this  definition  of  hunting 
oscillations  is  less  definitive  than  the 
one  provided  for  Tier  II  passenger 
equipment  in  §  238.427(c),  and  in 
§§213.333  and  213.345  of  the  Track 
Safety  Standards  (49  CFR  213)-which  is. 
"a  sustained  cyclic  oscillation  of  the 
truck  which  is  evidenced  by  lateral 
accelerations  in  excess  of  0.4g  root  mean 
square  (mean-removed)  for  2  seconds." 
Further,  FRA  recognizes  that  any 
instability  could  be  dangerous  under  the 
right  circumstances. 

As  noted  in  the  preamble  to  the  final 
rule,  §  213.345  of  the  Track  Safety 
Standards  requires  that  train  equipment 
operating  at  Class  6  track  speeds  and 
above  (above  90  mph  for  passenger 
equipment  and  above  80  mph  for  freight 
equipment)  be  qualified  for  operation  by 
meeting,  among  other  things,  the  0.4g 
root  mean  square  requirement.  See  64 


FR  25612.  In  addition.  §213.333  of  the 
Track  Safety  Standards  requires  that  an 
instrumented  car  which  is 
representative  of  the  other  equipment 
assigned  to  service  on  the  railroad  track 
be  operated  over  the  track  at  the  revenue 
speed  profile  at  least  twice  within  ever}' 
60  days  at  Class  7  track  speeds  and 
above  (above  110  mph),  and  that  the 
lateral  truck  accelerations  in  the 
representative  car  must  also  not  exceed 
the  0.4g  root  mean  square  requirement. 
See§213.333(k). 

In  effect,  the  more  specific  hunting 
oscillation  requirements  of  the  Track 
Safety  Standards  apply  to  all  Tier  I 
passenger  equipment  operating  at 
speeds  greater  than  90  mph.  at  least  at 
the  vehicle  qualification  stage.  For  Tier 
I  passenger  equipment  operating  at 
speeds  not  exceeding .90  mph.  railroads 
are  encouraged  to  follow  as  appropriate 
§§213.333  and  213.345  of  the  Track 
Safety  Standards,  as  well  as  §  238.427(c) 
of  the  Passenger  Equipment  Safety 
Standards,  for  purposes  of  assuring 
compliance  with  §  238.227(a).  .although 
railroad  passenger  equipment  operating 
at  speeds  not  exceeding  90  mph  is  not 
subject  to  any  of  these  more  specific 
provisions,  demonstrating  compliance 
with  the  0.4g  root  mean  square 
requirement  will  nonetheless 
demonstrate  compliance  with 
§  238.227(a).  In  general.  FR.^  will 
evaluate  whether  hunting  oscillations 
present  a  "dangerous  instability"  in 
light  of  these  vehicle/track  interaction 
criteria  and  general  engineering 
knowledge  and  experience  [e.g.. 
possibility  of  wheel  climb).  In  Phase  II 
of  the  rulemaking,  FR.^  will  investigate 
more  fully  the  safety  implications  of 
various  tvpes  of  lateral  oscillations.  As 
a  result,  more  detailed  requirements 
may  be  specified  concerning  hunting 
oscillations  for  all  Tier  I  passenger 
equipment,  and  revisions  to  the  more 
specific  requirements  for  Tier  II 
passenger  equipment  mav  be  possible  as 
well. 

Section  238.235    Doors 

This  section  contains  the 
requirements  for  exterior  side  doors  on 
passenger  cars.  These  doors  are  the 
primar>'  means  of  egress  from  a 
passenger  train. 

Paragraph  (a)  requires  that  by 
December  31,  1999,  each  powered, 
exterior  side  door  in  a  vestibule  that  is 
partitioned  from  the  passenger 
compartment  of  a  passenger  car  shall 
have  a  manual  override  device  that  is: 
capable  of  releasing  the  door  to  permit 
it  to  be  opened  without  power  from 
inside  the  car;  located  adjacent  to  the 
door  which  it  controls;  and  designed 
and  maintained  so  that  a  person  may 
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readily  access  and  operate  the  override 
device  from  inside  the  car  without 
requiring  the  use  of  a  tool  or  other 
implement.  Passenger  cars  subject  to 
this  requirement  that  were  not  already 
equipped  with  such  manual  override 
devices  were  required  to  be  retrofitted 
accordingly. 

In  its  petition  for  reconsideration. 
APTA  explained  that  during  Working 
Group  meetings  it  had  pointed  out  that 
certain  passenger  cars  have  quarter- 
point,  dual-leafed  door  arrangements. 
According  to  APTA.  each  of  these  side 
door  locations  is  equipped  with  a 
manual  override  device  for  one  of  the 
two  door  leafs,  and  each  door  leaf 
exceeds  the  dimensional  requirements 
for  an  emergency  door.  APTA  therefore 
requested  that  FRA  clarify  the  rule  to 
avoid  requiring  that  each  door  leaf  be 
equipped  with  a  manual  override 
device. 

FRA  has  decided  that,  in  the  case  of 
dual-leafed  doors  and  solely  for 
purposes  of  the  retrofit  requirement  in 
paragraph  (a),  only  one  door  leaf  of  a 
dual-leafed  door  arrangement  be 
required  to  respond  to  a  manual 
override  device  by  December  31.  1999. 
FRA  previously  informed  APTA  of  this 
decision  and  is  now  amending 
paragraph  (a)  accordingly.  Yet.  FRA 
recognizes  the  limitation  on  emergency 
egress  capacity  through  the  route  of  the 
single  panel  that  is  responsive  to  the 
manual  release  when  the  other  door  leaf 
is  not  open.  As  a  result,  for  purposes  of 
the  permanent  requirement  applicable 
to  new  passenger  cars  in  paragraph  (b), 
each  door  leaf  in  such  a  dual-leafed 
arrangement  must  be  capable  of 
responding  to  a  manual  override  device 
located  adjacent  to  the  door. 

APTA's  petition  for  reconsideration 
also  raised  concern  with  FRA's 
statement  in  the  preamble  to  the  May 
12,  1999  final  rule  that  a  vestibule  is  not 
partitioned  from  the  passenger 
compartment  of  a  passenger  car  solely 
by  the  presence  of  a  windscreen  which 
extends  no  more  than  one-quarter  of  the 
width  across  the  car  from  the  wall  to 
which  it  is  attached.  See  64  FR  25616. 
APTA  stated  that  windscreens  on  some 
types  of  passenger  cars  extend  one-third 
of  the  width  across  the  car  from  the  wall 
to  which  they  are  attached,  and 
requested  that  FRA  clarify  the  rule  to 
acknowledge  that  these  windscreens  do 
not  by  themselves  partition  a  passenger 
compartment  from  a  vestibule. 

FRA  notes  that  the  preamble  language 
referenced  by  APTA  was  intended  to 
address  the  concerns  of  railroads  that 
windscreens  not  be  considered 
partitions.  FRA  did  not  intend  that 
windscreens  constitute  partitions  where 
there  is  an  open  passageway  that  allows 


employees  and  passengers  to  move 
freely  between  the  vestibule  and 
passenger  compartments.  Consequently, 
FRA's  statement  in  the  preamble 
concerning  windscreens  was 
unnecessarily  restrictive.  FRA  makes 
clear  that  the  presence  of  windscreens 
or  other  structures  that  extend  across  a 
portion  of  the  width  of  a  passenger  car 
do  not  "partition"  the  vestibule  from  the 
passenger  compartment  provided  there 
is  an  open  passageway  allowing 
unobstructed  movement  between  the 
vestibule  and  passenger  compartments. 
There  would  not  be  a  door  between  the 
vestibule  and  passenger  compartments 
in  such  circumstances.  Of  course  for 
purposes  of  the  permanent  requirement 
applicable  to  new  passenger  cars  in 
paragraph  (b)  each  powered,  exterior 
side  door  must  have  a  manual  override 
device,  even  if  the  door  is  located  in  a 
vestibule  that  is  not  partitioned  from  the 
passenger  compartment. 

In  the  final  rule,  FRA  reserved 
paragraph  (d)  for  door  exit  marking  and 
operating  instruction  requirements, 
which  were  specified  in  the  Passenger 
Train  Emergency  Preparedness  final 
rule,  see  63  FR  24630.  FRA  intended  in 
Phase  11  of  the  rulemaking  to  consider 
integrating  into  part  238  the  door  exit 
marking  and  operating  instruction 
requirements  specified  in  the  Passenger 
Train  Emergency  Preparedness  final 
rule,  as  well  as  consider  revising  the 
requirements  as  necessary.  While  FRA 
still  intends  to  examine  these 
requirements  in  Phase  II,  FRA  has  in  the 
interim  inserted  a  reference  to  the 
marking  and  instruction  requirements 
specified  in  49  CFR  239.107(a)  to  make 
clear  that  there  are  marking  and 
instruction  requirements  and  identify 
where  to  locate  these  requirements. 

Section  238.237    Automated 
Monitoring 

This  section  requires  an  operational 
alerter  or  a  deadman  control  device  in 
the  controlling  locomotive  of  each 
passenger  train  operating  in  other  than 
cab  signal,  automatic  train  control,  or 
automatic  train  stop  territory  on  or  after 
November  8,  1999.  This  section  further 
requires  that  such  locomotives  ordered 
on  or  after  September  8,  2000,  or  placed 
in  service  for  the  first  time  on  or  after 
September  9,  2002.  be  equipped  with  a 
working  alerter.  As  a  result,  it  is 
prohibited  to  use  a  deadman  control 
device  alone  on  these  new  locomotives 
operating  in  other  than  cab  signal, 
automatic  train  control,  or  automatic 
train  stop  territory. 

In  its  petition  for  reconsideration. 
APTA  requested  that  FRA  narrow  the 
application  of  the  restrictions  in 
paragraph  (d)  which  applied,  as  written. 


if  the  alerter  or  deadman  control  fails  en 
route."  See  64  FR  25678.  APTA 
explained  that  some  controlling 
locomotives  are  equipped  with  both  a 
deadman  and  an  alerter,  and  stated  that 
only  if  both  features  fail  should  the 
restrictions  in  paragraph  (d)  apply. 

FRA  believes  that  the  application  of 
the  restrictions  in  paragraph  (d)  should 
be  consistent  with  the  requirements  in 
paragraph  (a)  for  having  an  alerter  or 
deadman  feature.  As  a  result,  if  a 
locomotive  is  required  to  be  equipped 
with  either  a  working  alerter  or  a 
deadman  feature  pursuant  to  paragraph 
(a),  and  the  locomotive  is  in  fact 
equipped  with  both  devices,  then  the 
restrictions  in  paragraph  (d)  would  not 
apply  if  only  one  of  the  devices  fails  en 
route.  Of  course,  alerter  and  deadman 
control  features  are  safety 
appurtenances  which  are  required  to  be 
in  proper  condition  and  safe  to  operate 
under  FRA's  Railroad  Locomotive 
Safety  Standards.  See  49  CFR  229.7. 
Further,  these  appurtenances  are  also 
subject  to  the  requirements  of  the 
Locomotive  Safety  Standards  in  49  CFR 
229.9  that  govern  the  movement  for 
repair  of  a  defective  safety 
appurtenance.  FRA  recognizes  that  an 
alerter  is  preferable  to  a  deadman 
feature  as  a  safety  device  and  will 
reexamine  in  Phase  II  of  the  rulemaking 
the  continued  allowance  of  deadman 
features  in  lieu  of  alerters  under  part 
238. 

In  response  to  questions  that  have 
arisen  since  publication  of  the  final  rule, 
FRA  is  also  amending  this  paragraph  to 
clarify  one  of  the  remedial  measure 
provisions.  FRA  makes  clear  that 
paragraph  (d)(l)(i)  requires  a  second 
person  stationed  in  the  locomotive  cab 
as  a  remedial  measure  to  be  qualified  on 
the  signal  system  and  trained  to  apply 
the  emergency  brake-not  qualified  on 
normal  brake  application  procedures. 
FRA  did  not  intend  that  this  second 
person  be  required  to  be  qualified  on  the 
brake  application  procedures  in  the  way 
a  locomotive  engineer  is  qualified  and 
certified  under  49  CFR  240.  This 
clarification  will  help  avoid  any  further 
confusion  and  more  appropriately 
express  FRA's  intent  that  the  second 
person  be  required  to  know  how  to 
apply  the  emergency  brake. 

Subpart  D — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipment 

Section  238.315    Class  lA  Brake  Test 

This  section  contains  the 
requirements  for  performing  Class  lA 
brake  tests.  As  stated  in  the  final  rule, 
paragraph  (c)  allows  a  Class  I  or  Class 
lA  brake  test  to  be  performed  at  a  shop 
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or  yard  site  without  requiring  that  the 
test  be  repeated  at  the  first  passenger 
terminal  if  the  train  remains  on  air  and 
in  the  custody  of  the  crew.  64  FR  25683. 
Paragraph  (c)  is  intended  to  be  an 
incentive  for  railroads  to  conduct  Class 
lA  brake  tests  at  shop  or  yard  locations 
where  they  can  be  performed  more 
safely  and  easily  than  at  a  passenger 
terminal.  FRA  is  therefore  amending 
paragraph  (c)  to  allow  a  train  crew  to 
receive  notice  that  a  Class  lA  brake  test 
has  been  performed,  rather  than  require 
that  the  train  crew  actually  have 
custody  of  the  train  during  and  after  the 
performance  of  the  test.  To  the  extent 
FRA  encourages  Class  lA  brake  tests  to 
be  performed  at  shop  or  yard  locations 
(likely  in  advance  of  the  time  train 
crews  normally  report  for  duty)  FRA 
recognizes  that  requiring  train  crews  to 
have  custody  of  the  trains  in  these 
circumstances  is  seemingly  a 
disincentive  to  performing  the  tests  at 
shop  or  yard  locations.  Allowing  the 
train  crew  to  receive  notice  that  a  Class 
lA  brake  test  has  been  performed, 
together  with  the  requirement  that  the 
train  remain  on  a  source  of  compressed 
air,  continues  to  ensure  safety  and  is 
consistent  with  FRA's  intent. 

Additionally,  following  publication  of 
the  final  rule  FRA  determined  that  the 
reference  to  a  Class  I  brake  test  in 
paragraph  (c)  may  cause  confusion  since 
subpart  D  contains  specific 
requirements  governing  the  performance 
of  Class  I  brake  tests  and  Class  I  brake 
tests  must  be  performed  by  qualified 
maintenance  persons  presumably  at 
shop  or  vard  locations.  As  a  result.  FRA 
is  amending  paragraph  (c)  to  remove  the 
reference  to  a  Class  I  brake  test, 
consistent  with  the  preamble  discussion 
of  this  paragraph  in  the  final  rule  which 
omits  such  reference  as  well.  See  64  FR 
25628. 

FRA  has  also  revised  this  section  by 
clarifying  the  inspection  requirement 
contained  in  paragraph  (f)(3).  which  is 
particular  to  MU  locomotives.  FRA 
makes  clear  that  for  MU  locomotives 
that  utilize  an  electric  signal  to 
communicate  a  service  brake 
application  and  only  a  pneumatic  signal 
to  propagate  an  emergency  brake 
application,  the  emergency  brake 
application  shall  be  tested  to  determine 
that  it  functions  as  intended.  As  stated 
in  the  final  rule,  paragraph  (f)(3) 
required  that  for  all  MU  equipment  the 
emergency  brake  application  and  the 
deadman  pedal  or  other  emergency 
control  device  be  tested  and  be 
determined  to  function  as  intended.  Id. 
However,  on  reconsideration  FRA 
recognizes  that  imposing  such  a 
requirement  on  all  MU  locomotives 


during  a  Class  lA  brake  test  is 
unnecessan.'. 

The  intent  of  this  provision  is  to 
ensure  that  an  emergency  brake 
application  occurs  in  a  train 
compromised  of  MU  locomotives  if  an 
angle  cock  in  the  train  is  inadvertently 
closed.  For  certain  MU  locomotives  an 
electric  control  wire  or  "P"  wire  is  used 
to  make  service  brake  applications  but 
the  pneumatic  train  line  is  used  for 
making  emergency  brake  applications.  If 
an  angle  cock  is  closed  in  a  train  made 
up  of  such  MU  locomotives,  the 
engineer  would  be  able  to  make  regular 
ser\'ice  brake  applications  to  slow  or 
stop  the  train  because  the  brake 
application  signal  is  transmitted  over 
the  "P"  wire.  However,  if  the  engineer 
attempts  to  apply  the  emergency  brakes 
either  through  the  engineer's  control 
stand  or  the  emergency  dump  valve,  the 
signal  to  apply  the  emergency  brakes 
would  not  travel  beyond  the  closed 
angle  cock.  As  a  result,  the  engineer 
would  not  have  full  emergency  braking 
ability. 

For  the  majority  of  MU  locomotives, 
paragraph  (f)(3)  is  unnecessary  because 
a  '"P"  wire  circuit  is  used  to  apply  both 
the  ser\'ice  and  emergency  brakes 
throughout  the  train.  For  such 
locomotives,  the  inspection  requirement 
in  paragraph  (f)(2)  to  determine  that 
each  brake  sets  and  releases  during  a 
ser\'ice  brake  application  effectively 
tests  to  ensure  that  the  emergency 
brakes  also  apply  as  intended.  Even  if 
an  angle  cock  is  closed  on  a  train 
comprised  of  such  MU  locomotives,  the 
signal  communicating  the  emergency 
brake  application  will  bypass  the  closed 
angle  cock  since  it  travels  on  the  "P" 
wire  and  not  on  the  pneumatic  brake 
line. 

FRA  has  also  removed  the  reference  to 
the  "deadman  pedal  or  other  emergency 
control  devices"  from  paragraph  (f)(3). 
This  reference  is  not  necessar>'  since 
such  devices  typically  initiate  serxice 
brake  applications — not  emergency 
brake  applications.  Further,  to  the 
extent  any  such  device  would  initiate  an 
emergency  brake  application,  testing  of 
the  emergency  brake  application  is 
specially  addressed  in  paragraph  (f)(3) 
in  those  instances  where  it  is  necessary. 
For  similar  reasons.  FRA  is  modif>ing 
§  238.317(d)(2).  below,  which  is  the 
Class  II  brake  test  counterpart  to  this 
paragraph. 

Section  238.317    Class  II  brake  test 

FRA  has  revised  this  section  by 
clarifying  the  inspection  requirement 
contained  in  paragraph  (d)(2).  which  is 
particular  to  MU  locomotives.  FRA 
makes  clear  that  for  MU  locomotives 
that  utilize  an  electric  signal  to 


communicate  a  service  brake 
application  and  only  a  pneumatic  signal 
to  propagate  an  emergency  brake 
application,  the  emergency  brake 
application  shall  be  tested  to  determine 
that  it  functions  as  intended,  .^s  stated 
in  the  final  rule,  paragraph  (d)(2) 
required  that  for  all  MU  equipment  the 
emergency  brake  application  and  the 
deadman  pedal  or  other  emergency 
control  device  be  tested  and  be 
determined  to  function  as  intended.  Id. 
However,  for  effectively  the  same 
reasons  discussed  above  for  the  Class  lA 
brake  test  counterpart  to  this 
requirement  in  §  238.315(f)(3),  FRA 
recognizes  that  imposing  such  a 
requirement  on  all  MU  equipment 
during  a  Class  II  brake  test  is 
unnecessary. 

In  performing  a  Class  II  brake  test, 
paragraph  (d)(1)  requires  that  the 
railroad  determine  that  the  brakes  on 
the  rear  unit  of  a  train  apply  and  release 
in  response  to  a  signal  from  the 
engineer's  brake  valve  or  controller  of 
the  leading  or  controlling  unit,  or  a 
gauge  at  the  rear  of  the  train  or  in  the 
cab  of  the  rear  unit  indicates  that  brake 
pipe  pressure  changes  are  properly 
communicated  at  the  rear  of  the  train. 
For  the  majority  of  MU  locomotives 
where  a  "P"  wire  circuit  is  used  to 
apply  both  the  service  and  emergency 
brakes  throughout  the  tram,  paragraph 
(d)(2)  is  unnecessary  because  the 
inspection  requirement  in  paragraph 
(d)(1)  effectively  tests  the  integrity  of 
both  the  serx'ice  and  emergency  brake 
application  signals  throughout  the  train. 
However,  for  those  MU  locomotives  that 
use  an  electric  control  wire  or  "P"  wire 
to  make  service  brake  applications  but 
use  the  pneumatic  train  line  for  making 
emergency  brake  applications,  the 
inspection  requirement  in  paragraph 
(d)(1)  is.  by  itself,  insufficient  to 
determine  whether  the  emergency 
brakes  will  apply  as  intended.  Hence, 
the  need  for  this  requirement. 

Subpart  E — Specific  Requirements  for 
Tier  II  Passenger  Equipment 

Section  238.41 1     Rear  end  structures  of 
power  car  cabs 

As  stated  in  the  final  rule,  the  rear 
end  structure  of  a  power  car  cab 
provides  protection  to  crewmembers 
from  intrusion  of  locomotive  machinen,' 
or  trailing  cars  into  the  cab  as  a  result 
of  a  collision  or  derailment  The 
requirements  in  this  section  are  based 
on  a  specific  end  structure  design  that 
consists  of  two  full-height  corner  posts 
(paragraph  (a))  and  two  full-height 
collision  posts  (paragraph  (b)).  In 
addition,  this  section  specifies  loading 
requirements  that  each  of  these 
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structural  members  must  withstand  and 
permits  flexibility  for  using  other 
equipment  designs  that  provide 
equivalent  structiu-al  protection.  The 
required  rear  end  structural  protection 
results  in  considerably  greater 
protection  to  the  train  operator  than  that 
provided  by  previous  passenger 
equipment  designs.  Together,  the  front 
and  rear  end  structvual  protection 
required  by  this  rule  for  a  power  car  cab 
make  the  cab  a  highly  siuvivable  crash 
refuge. 

In  its  petition  for  reconsideration, 
Bombardier  raised  concern  that  the 
750.000-poimd  shear  strength 
requirement  for  collision  posts  in 
paragraph  (b)(1)  of  the  final  rule  arose 
due  to  confusion  between  the  loading 
requirements  in  the  following  sections: 
§  238.405(a)  (longitudinal  static 
compressive  strength);  §  238.409 
(forward  end  structures  of  power  car 
cabs);  and  §238.411.  Bombardier 
explained  that,  for  Amtrak's  high-speed 
trainsets,  compliance  with  the 
2,100,000-pound  longitudinal  static 
compressive  strength  requirement  was 
met  by  applying  the  load  at  the  vertical 
centerline  of  the  underfirame  as  follows: 
300,000  pounds  at  each  of  the  two  front 
comer  post  locations,  and  500,000 
poimds  at  each  of  the  three  front 
collision  post  locations;  300.000  pounds 
at  each  of  the  two  rear  comer  post 
locations,  and  750.000  pounds  at  each 
of  the  two  rear  collision  post  locations. 
As  such,  the  750,000-pound  force 
applied  to  the  rear  collision  post 
locations  was  applied  at  the  vertical 
centerline  of  the  underframe-not  at  the 
shear  connection  at  the  top  of  the 
underfe-ame-to  demonstrate  compliance 
with  the  longitudinal  static  compressive 
strength  requirement  in  §  238.405(a). 

Bombardier  stated  that  the  purpose  of 
the  rear  collision  and  comer  posts  is  to 
prevent  intrusion  into  the  cab  from  the 
rear.  Bombardier  noted  that  the  total 
weight  of  all  the  components  in  the 
machinery  compartment  behind  the 
power  car  cab  is  approximately  31.000 
pounds  and  that  these  components  are 
designed  with  an  attachment  strength  to 
resist  an  8g  longitudinal  load. 
According  to  Bombardier,  to  address  the 
risk  of  incursion  into  the  rear  of  the 
power  car  cab.  the  cab's  rear  collision 
posts  were  each  designed  to  resist  a 
shear  load  of  500.000  poimds  at  the 
joint  with  the  underframe.  Bombardier 
recommended  that  §  238.411(b)(1)  be 
modified  by  substituting  this  500,000- 
pound  loading  requirement  for  the 
750.000-pound  loading  requirement  for 
rear  collision  posts  in  the  final  rule. 

FRA  has  adopted  Bombardier's 
request  and  modified  paragraph  (b)(1) 
accordingly.  (FRA  has  also  made  a 


corresponding  change  to  figure  2  to 
subpart  E.)  FRA  recognizes  that  the 
strength  of  the  power  car  cab's  rear 
collision  posts  should  not  necessarily  be 
dependent  on  the  strength  of  the  cab's 
front  end  structure,  as  the  front  and  rear 
end  structures  are  intended  to  protect 
against  somewhat  different  hazards.  The 
front  end  structure  must  protect  against 
the  greater  hazard  of  a  head-on  collision 
with  another  train  or  object. 

Section  238.419    Truck-to-Car-Body 
and  Truck  Component  Attachment 

FRA  has  modified  this  section  in 
response  to  petitions  for 
reconsideration.  See  the  discussion  of 
the  Tier  I  counterpart  to  this  section  at 
§238.219,  above. 

Section  238.421     Glazing 

This  section  contains  the  safety 
glazing  requirements  for  Tier  II 
passenger  equipment  exterior  windows. 
FRA  believes  that  the  higher  speed  of 
Tier  II  passenger  equipment  necessitates 
more  stringent  glazing  standards  than 
those  currently  required  by  49  CFR  223. 
Nonetheless,  in  response  to  comments 
on  the  NPRM,  FRA  decided  to  focus  the 
final  rule  principally  on  more  stringent 
safety  glazing  requirements  for  end- 
facing  exterior  windows  as  specified  in 
paragraph  (b),  instead  of  all  exterior 
windows.  See  64  FR  25634.  FRA  did 
note,  however,  that  well  in  advance  of 
the  final  mle  it  had  helped  to  develop 
the  specifications  for  exterior  window 
safety  glazing  of  Amtrak's  high-speed 
trainsets.  FRA  believes  that  these 
specifications  provide  excellent 
protection  to  the  trainsets'  occupants. 
As  a  result,  FRA  included  the 
specifications  as  alternative  standards  in 
paragraph  (c)  for  use  by  Amtrak  in 
equipment  ordered  prior  to  May  12, 
1999.  with  limitations  on  the 
replacement  of  windows. 

Following  publication  of  the  final 
rule,  Amtrak  petitioned  FRA  for 
reconsideration  of  the  safety  glazing 
requirements.  In  particular.  Amtrak 
noted  that  the  provision  for  end-facing 
exterior  glazing  in  paragraph  (b)(1) 
required  testing  at  an  impact  angle  of  90 
degrees  to  the  window's  surface; 
whereas,  paragraph  (c)  required  that 
each  end-facing  exterior  window  be 
tested  at  an  impact  angle  equal  to  the 
angle  between  the  window's  surface  as 
installed  and  the  direction  of  travel. 
Amtrak  stated  that  the  requirement  in 
paragraph  (c)  was  consistent  with  the 
high-speed  trainset  specification  and 
believed  that  complying  with  the 
requirement  in  paragraph  (b)  would 
likely  require  a  thickening  of  the  glazing 
which  would  protrude  up  to  an  inch 
outward  from  the  otherwise  streamlined 


surface  of  the  power  car.  According  to 
Amtrak.  limiting  the  use  of  replacement 
windows  conforming  to  paragraph  (c) 
and  ultimately  compelling  the  use  of 
windows  conforming  to  paragraph  (b) 
would  thereby  affect  both  the  thermal 
and  acoustic  performance  of  its  high- 
speed trainsets  ordered  prior  to  May  12. 
1999. 

FRA  is  amending  paragraph  (c)  to 
make  clear  that  use  of  the  alternative 
safety  glazing  standards  specified  in  that 
paragraph  is  available  to  passenger 
equipment  ordered  prior  to  May  12, 
1999,  for  the  life  of  the  equipment.  The 
only  Tier  n  passenger  equipment  subject 
to  the  provisions  of  paragraph  (c)  are 
Amtrak's  high-speed  trainsets  ordered 
prior  to  May  12, 1999.  FRA  recognizes 
that  well  in  advance  of  the  final  mle  the 
exterior  windows  in  these  trainsets  were 
specially  designed  for  the  particular 
shape  of  the  trainsets  and  that 
replacement  windows  should  be  of  the 
same  design.  As  amended,  there  is  now 
no  limitation  on  using  replacement 
windows  conforming  to  paragraph  (c)  in 
these  trainsets. 

Fiulher,  for  passenger  equipment  not 
subject  to  the  altemative  standards 
specified  in  paragraph  (c),  FRA  is  also 
amending  paragraph  (b).  As  stated  in  the 
final  rule,  FRA  had  originally  proposed 
that  an  end-facing  exterior  window 
resist  an  impact  with  a  12-poimd  steel 
sphere  at  an  angle  equal  to  the  angle 
between  the  window's  surface  as 
installed  and  the  direction  of  travel  of 
the  train.  See  62  FR  49817.  In  response 
to  comments  on  the  proposal,  FRA 
revised  the  mle  text  to  require  that  the 
window  glazing  resist  the  impact  with 
the  12-pound  steel  sphere  at  an  impact 
angle  of  90  degrees  to  the  window's 
surface.  See  64  FR  25634.  However, 
upon  reconsideration,  FHA  believes  that 
this  requirement  was  too  strict. 
Although  FRA  agrees  that  specifying  an 
impact  angle  of  90  degrees  to  the 
window's  surface  provides  a  uniform 
standard  for  production  purposes,  a 
point  raised  in  comments  on  the  NPRM, 
FRA  recognizes  that  end-facing  exterior 
windows  on  Tier  II  passenger 
equipment  will  likely  be  specially  fitted 
for  the  design  of  this  advanced 
equipment.  Additionally,  end-facing 
windows  on  power  cars  will  be  sloped 
away  from  the  vertical  plane  to  take 
advantage  of  aerodynamic  designs  and, 
therefore,  any  impact  with  the  windows 
will  likely  occur  at  an  angle  less  severe 
than  90  degrees  to  the  surface  of  the 
windows. 

Consequently,  FRA  has  amended 
paragraph  (b)(1)  to  provide  that  each 
end-facing  exterior  window  in  a 
passenger  car  and  a  power  car  cab,  in 
the  orientation  in  which  the  window  is 
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installed  in  the  car  or  cab,  shall  resist 
the  impact  of  a  12-poiind  solid  steel 
sphere  traveling  (i)  at  the  maximiun 
speed  at  which  the  car  will  operate  (ii) 
at  an  angle  no  less  severe  than 
horizontal  to  the  car,  with  no 
penetration  or  spall.  In  all  cases,  an 
impact  angle  that  is  perpendicular  (90 
degrees)  to  the  window's  siuface  shall 
be  considered  the  most  severe  impact 
angle  for  purposes  of  this  requirement. 
Performance  testing  may  be  conducted 
using  an  impact  angle  that  is 
perpendicular  to  the  window's  surface, 
but  is  not  required.  FRA  has  also 
amended  paragraph  (c)(1)  for  clarity  and 
consistency  but  does  not  intend  the 
amended  paragraph  to  be  more  stringent 
than  paragraph  (c)(1)  in  the  May  12, 
1999  final  rule.  Describing  the  impact 
angle  as  the  "angle  between  the 
window's  surface  as  installed  and  the 
direction  of  travel,"  as  stated  in 
paragraph  (c)(1)  in  the  May  12, 1999 
final  rule,  may  be  less  clear  than 
describing  the  impact  angle  in  terms  of 
an  object  traveling  horizontal  to  the 
vehicle  and  striking  the  window  in  the 
orientation  in  which  the  window  is 
installed  in  the  vehicle. 

In  its  petition  for  reconsideration, 
Amtrak  also  stated  that  the  0.001-inch 
witness  plate  requirement  for 
demonstration  of  anti-spalling 
performance  is  inconsistent  with  the 
high-speed  trainset  specification. 
Amtrak  stated  that  the  high-speed 
trainset  specification  provided  for  the 
use  of  a  0.002-inch  witness  plate,  and 
that  the  testing  of  the  high-speed 
trainsets'  windows  is  complete  and 
would  have  to  be  repeated  using  a 
thiimer  witness  plate.  FRA  had 
understood  that  the  anti-spalling 
performance  of  the  exterior  window 
glazing  on  Amtrak's  high-speed  trainsets 
would  be  measiu-ed  using  a  0.001 -inch 
witness  plate,  in  accordance  with  a  May 
8,  1994  specification  for  the  trainsets.  A 
witness  plate  having  a  thickness  of 
0.002  inches  was  apparently  used 
instead.  FRA  notes  that  the  difference 
between  the  two  witness  plates  is  not  as 
significant  when  compared  to  the  0.006- 
inch  thick  witness  plate  allowed  by  49 
CFR  223.  Further,  assuming  that  the 
window  glazing  on  Amtrak's  high-speed 
trainsets  would  not  pass  the 
performance  testing  requirements  if  a 
0.001-inch  witness  plate  were  used,  this 
too  may  require  a  thickening  of  the 
glazing  that  would  affect  the  thermal 
and  acoustic  performance  of  the 
trainsets.  As  a  result,  for  purposes  of  the 
standards  in  paragraph  (c)  for 
equipment  ordered  prior  to  May  12, 
1999,  FRA  is  amending  paragraph 
(c)(3){ii)  to  permit  anti-spalling 


performance  to  be  demonstrated  by  use 
of  a  0.002-inch  thick  witness  plate.  FRA 
continues  to  believe  that  use  of  a  0.001- 
inch  thick  witness  plate  in  paragraph 
(b)(2)  is  appropriate  for  equipment 
ordered  on  or  after  May  12,  1999.  FRA 
is  correcting  paragraph  (b)(2)  principally 
because  the  word  "inch"  was 
inadvertently  omitted  from  the 
paragraph. 

As  touched  on  above,  in  the  final  rule 
FRA  decided  not  to  impose  on  all  Tier 
II  passenger  equipment  the  particular 
requirements  for  side-facing  exterior 
window  glazing  which  FRA  had 
proposed  in  the  NPRM.  See  64  FR 
25634-6.  Instead,  FRA  required  that 
Tier  II  power  car  cabs  and  passenger 
cars  comply  with  either  the  existing 
side-facing  exterior  window  glazing 
requirements  specified  in  49  CFR  223, 
or  the  alternative  standards  specified  in 
paragraph  (c),  as  appropriate.  FRA 
included  in  the  final  rule's  preamble  the 
comments  received  on  the  proposed 
side-facing  exterior  window  glazing 
standards  for  purposes  of  advancing  the 
discussion  of  these  standards  in  Phase 
II  of  the  rulemaking.  FRA  also  noted 
that  certain  of  the  comments  FRA  had 
received  on  the  proposed  standards 
addressed  the  sufficiency  of  the  existing 
safety  glazing  standards  for  all 
passenger  equipment-both  Tier  I  and 
Tier  II-  and  for  freight  equipment  as 
well.  In  fact,  in  the  ANPRM  FRA  had 
sought  comment  concerning  the 
sufficiency  of  the  existing  safety  glazing 
standards  in  part  223  for  all  equipment- 
both  freight  and  passenger.  See  61  FR 
30696.  Nonetheless,  the  Passenger 
Equipment  Safety  Standards  Working 
Group  was  generally  reluctant  to 
address  changes  to  part  223  in  this 
proceeding  because  of  the  complexity  of 
the  issues  in  the  rulemaking,  the 
satisfaction  with  existing  standards,  and 
the  need  for  coordination  with  freight 
interests  not  represented  on  the 
Working  Group.  Id. 

FRA  makes  clear  that  it  is  concerned 
with  the  adequacy  of  the  requirements 
of  part  223  as  they  apply  to  both  freight 
and  passenger  equipment,  and  these 
concerns  need  a  fuller  examination  than 
has  been  done  to  date.  FRA  is  therefore 
reiterating  the  principal  concerns  stated 
in  the  ANPRM-namely,  that  the  witness 
plate  used  for  testing  under  part  223 
may  be  too  thick,  allowing  spalling  of 
pieces  of  glass  large  enough  to  cause 
injury;  the  impact  test  using  a  24-pound 
cinder  block  is  not  repeatable; 
manufacturers  of  the  window  glazing  or 
their  products,  or  both,  need  to  be 
certified  (and,  thereafter,  periodically 
re-certified)  by  an  independent  testing 
laboratory;  and  the  strength  of  the 


framing  arrangement  securing  the 
glazing  is  not  specified. 

In  particular,  the  cinder  block  test 
specified  in  part  223  has  proven 
impractical  and.  now,  unrepeatable 
because  the  block  is  no  longer 
manufactured.  To  accomplish  the  test,  a 
current  block  must  be  cut  down  in  size 
and  have  material  ground  from  its  inner 
core  to  reduce  the  gross  weight  to  meet 
the  cinder  block  specifications. 
Moreover,  no  frangibility  requirement  is 
specified  for  the  block  or  the  strength  of 
the  material.  In  addition,  each 
manufacturer  that  provides  glazing 
materials  for  use  in  achieving 
compliance  with  part  223  must  certify 
that  each  type  of  glazing  material  being 
supplied  for  this  purpose  has  been 
successfully  tested  in  accordance  with 
the  requirements  of  part  223  and  that 
test  verification  data  is  available  to  the 
raifroad  or  FRA  on  request.  See  49  CFR 
223,  Appendix  A,  a(l).  There  is  no 
requirement  that  the  glazing  products 
supplied  to  railroads  be  tested  by  an 
independent  testing  laboratory,  and  a 
glazing  manufacturer's  process  of 
producing  the  glazing  may  have 
changed  over  time.  FRA  is  also 
concerned  that  the  glazing  frame  and 
gasket  have  sufficient  strength  to  retain 
vehicle  occupants  in  the  event  of  a 
derailment  or  rollover.  While  the 
Passenger  Equipment  Safety  Standards 
final  rule  does  require  securement  of 
windows  to  resist  both  air  pressure 
difference  generated  by  passing  trains 
and  the  impact  forces  the  windows  are 
required  to  withstand,  see  §§  238.221(b) 
and  238.421(d).  part  223  contains  no 
such  express  requirements.  FRA  will 
reexamine  the  requirements  of  part  223 
in  Phase  II  of  the  rulemaking  or  through 
another  appropriate  forum. 

As  a  separate  matter.  FRA  also  notes 
the  concern  for  an  appropriate  ballistic 
impact  test,  as  discussed  in  the 
preamble  to  the  final  rule.  See  64  FR 
25636.  In  the  final  rule.  FR.^  deferred 
imposing  new  requirements  for  ballistic 
testing  of  exterior  window  glazing, 
except  for  purposes  of  the  alternative 
glazing  standards  specified  in  paragraph 
(c).  FRA  will  reexamine  this  issue  in 
Phase  II  of  the  rulemaking  or  through 
another  appropriate  forum. 

Section  238.423    Fuel  tanks. 

This  section  contains  the 
requirements  for  Tier  II  passenger 
equipment  fuel  tanks.  Since  the 
requirements  for  internal  fuel  tanks  on 
Tier  II  passenger  equipment  are  the 
same  as  those  for  Tier  I  passenger 
equipment  in  §  238.223(b),  FRA  notes 
that  it  has  modified  the  requirements  of 
§  238.223(b).  Please  see  the  discussion 
of  §  238.223(b).  above. 


19084  Federal  Register /Vol.  67,  No.  78 /Tuesday.  April  23.  2002 /Rules  and  Regulations 


Section  238.427    Suspension  system. 

Paragraph  (b)  Ckir  body  accelerations 
As  stated  in  the  final  rule,  paragraph  (b) 
required  that  the  steady-state  lateral 
acceleration  of  passenger  cars  be  less 
than  O.lg,  as  measured  parallel  to  the 
car  floor  inside  the  passenger 
compartment,  under  all  operating 
conditions.  In  its  petition  for 
reconsideration.  Bombardier  stated  that 
Amtrak's  high-speed  trainsets  are 
designed  to  have  a  nominal  steady-state 
lateral  acceleration  equal  to  O.lg  at  nine 
inches  of  cant  deficiency.  Bombardier 
added  that  the  actual  operational  cant 
deficiency  will  often  be  slightly  higher 
than  the  nominal  cant  deficiency  upon 
which  the  schedule  is  predicated  due  to 
allowable  variations  in  operating  speed, 
as  well  as  in  track  cross  level  and 
curvature  consistent  with  49  CFR  213, 
and  believed  that  under  normal 
operating  conditions  it  may  be  common 
for  the  O.lg  acceleration  level  to  be 
exceeded  on  some  oirves.  Bombardier 
maintained  that  the  O.lg  limit  was 
established  by  the  passenger  rail 
industry  to  describe  ride  quality  and  not 
set  a  safety  threshold,  stating  that  the 
O.lg  criterion  is  based  on  a  historically 
developed,  long-standing  AAR  comfort 
limit  and  that  the  AAR  Ride  Index  Table 
classifies  a  steady-state  lateral 
acceleration  of  up  to  0.1  Ig  as  merely 
"perceptible."  Bombardier 
acknowledged  that  at  some  magnitude 
lateral  acceleration  creates  the  potential 
for  injuries  to  passengers,  and  noted  that 
operations  are  conducted  in  Europe 
with  a  steady-state  lateral  acceleration 
of  up  to  0.15g.  Bombardier  stated  that 
the  lean  test  requirement  for  vehicles 
intended  for  high  cant  deficiency 
operation  under  FRA's  Track  Safety 
Standards  defines  the  maximum  car 
body  floor  angle  with  respect  to  the 
horizontal  when  the  vehicle  is  standing 
on  track  with  a  uniform  superelevation 
equal  to  the  intended  target  cant 
deficiency:  that  this  requirement  is 
intended  to  ensure  that  the  nominal 
steady-state  acceleration  does  not 
exceed  O.lg  at  the  intended  target  cant 
deficiency;  and  that  compliance  with 
the  static  lean  test  requirement  in  the 
Track  Safety  Standards  better  defines 
and  fulfills  the  intent  of  the  steady-state 
lateral  acceleration  requirement. 
Bombardier  added  that  if  FRA  is  to 
define  a  maximum  allowable  steady- 
state  lateral  acceleration  criterion,  the 
maximum  limit  should  be  applicable  to 
all  high  cant  deficiency  operations  for 
both  Tier  I  and  Tier  n  passenger 
equipment  since  the  potential  for 
passenger  injury  resulting  from  such 
accelerations  would  be  the  same 
regardless  of  the  type  of  equipment. 


Similarly  Amtrak.  in  its  petition  for 
reconsideration,  believed  that  a  steady- 
state  lateral  acceleration  limit  of  O.lg  for 
passenger  cars  is  too  strict  as  a  Federal 
standard.  Amtrak  mentioned  that  it  was 
providing  passenger  service  in 
equipment  with  a  steady-state  lateral 
acceleration  of  0.09g  between  New    . 
Haven  and  Boston  without  incident. 
Amtrak  maintained,  as  Bombardier  did, 
that  FRA-sponsored  research  showed 
the  discomiort  level  for  ten  percent  of 
passenger  car  occupants  to  be  at  a 
steady-state  lateral  acceleration  of  0.15g, 
with  no  impact  to  passengers  at  an 
acceleration  of  O.lg.  Amtrak  added  that 
the  TGV  operates  in  Europe  within  an 
acceleration  limit  of  0.12g,  and  that  the 
ICE  train  operates  within  a  0.15g  limit. 
Amtrak  contended  that  a  0.12g  limit 
would  be  more  appropriate. 

In  evaluating  these  petitions,  FRA 
examined  its  experience  with  waivers  of 
FRA's  Track  Safety  Standards  where 
FRA  has  permitted  five  or  more  inches 
of  cant  deficiency  for  passenger 
equipment  operation.  In  addition,  FRA 
reviewed  the  results  of  qualification 
testing  of  several  high-speed  vehicles 
that  have  been  conducted  in  the  past 
few  years  in  accordance  with  subpart  G 
of  the  Track  Safety  Standards.  Tests 
involving  both  tilting  and  non-tilting 
equipment  have  shown  that  steady-state 
lateral  acceleration  levels  below  O.lg  are 
achievable  in  both  types  of  equipment. 
Further,  FRA  notes  that  although  there 
is  no  specific  O.lg  limit  in  the  Track 
Safety  Standards,  the  roll  angle 
requirement  in  §  213.329  effectively 
restricts  non-tilting  passenger 
equipment  to  no  more  than  six  inches 
of  cant  deficiency  and  requires  that 
tilting  equipment  be  capable  of  limiting 
steady-state  lateral  accelerations  to  no 
more  than  O.lg.  This  static  lean  test 
evaluates  a  vehicle's  suspension  system 
and  tilt  control  system,  if  so  equipped, 
in  a  static  condition;  whereas,  paragraph 
(b)  describes  a  limit  on  the  steady-state 
lateral  accelerations  that  are 
experienced  by  passengers  under 
operating  conditions.  Paragraph  (b)  is  a 
performance  requirement  concerning 
the  actual  dynamic  operation  of  the 
suspension  and  tilt  control  systems. 
Amtrak's  high-speed  trainsets  are 
designed  with  tilt  control  systems  that 
compensate  for  part  of  the  lateral 
accelerations  that  result  from  operating 
at  speeds  above  the  balance  speed.  If 
there  were  no  car  body  tilt,  a  nine  inch 
cant  deficiency  (nine  inches  of 
unbalance)  would  correspond  to  an 
equivalent  lateral  acceleration  of  0.15g. 
The  tilt  control  systems  would  be 
expected  to  compensate  for  70%  of  this 
acceleration,  however,  leaving  a  net 


acceleration  of  0.05g  to  be  experienced 
by  a  passenger. 

FRA  believes  that  a  limit  of  O.lg  for 
steady-state,  car  body  lateral 
acceleration  is  consistent  with  U.S.  rail 
industry  practice.  However,  FRA 
recognizes  that  as  stated  in  the  final 
rule,  compliance  with  the  requirements 
of  paragraph  (b)  must  not  only  be 
demonstrated  during  the  qualification 
testing  of  the  equipment,  but  also 
continually  for  the  operational  life  of 
the  equipment.  As  a  result,  FRA  has 
amended  the  final  rule  to  distinguish 
between  the  steady-state  lateral 
acceleration  limit  for  qualification 
testing  of  the  equipment  and  the  limit 
for  service  operation  of  the  equipment, 
in  order  to  provide  an  operational 
tolerance  level.  As  amended,  paragraph 
(b)  requires  that  steady-state,  car  body 
lateral  acceleration  be  demonstrated  not 
to  exceed  O.lg  at  the  maximum  intended 
cant  deficiency  only  during  pre-revenue 
service  acceptance  testing  under 
§238.111  and  §213.345  of  this  chapter. 
FRA  has  introduced  the  phrase  "at  the 
maximimi  intended  cant  deficiency"  to 
address  the  concern  that,  during  pre- 
revenue  service  acceptance  testing,  a 
slight  increase  in  train  speed  or  change 
in  track  geometry  may  result  in  an 
actual  cant  deficiency  at  a  few  locations 
above  that  which  was  intended.  Such  an 
increase  in  actual  cant  deficiency  at 
these  locations  would  result  in  a 
corresponding  increase  in  steady-state 
lateral  acceleration  which  may  exceed 
O.lg.  In  monitoring  high-speed 
equipment,  FRA's  experience  is  that 
such  isolated  fluctuations  in  steady- 
state  lateral  acceleration  caused  by 
variances  between  the  actual  and 
intended  cant  deficiencies  do  not  pose 
a  larger  safety  concern.  As  amended, 
paragraph  (b)  also  requires  that  steady- 
state,  car  body  lateral  acceleration  not 
exceed  0.1 2g  when  the  equipment  is  in 
service.  Because  the  higher  0.12g  limit 
takes  into  account  operational  concerns 
such  as  unintended  changes  in  cant 
deficiency,  FRA  has  not  added  the 
phrase  "at  the  maximum  intended  cant 
deficiency."  Overall,  FRA  believes  that 
these  amendments  to  paragraph  (b) 
appropriately  address  the  concern  that 
the  original  requirements  were  too 
strict,  while  helping  to  ensiu-e  that 
passengers  not  experience  undue 
steady-state  lateral  accelerations  which 
could  cause  them  to  lose  their  balance 
and  fall. 

FRA  has  also  amended  paragraph  (b) 
to  make  clear  that  acceleration 
measurements  shall  be  processed 
through  a  low-pass  filter  having  a  cut- 
off frequency  of  10  Hz.  Processing  car 
body  acceleration  data  through  a  low- 
pass  filter  having  a  cut-off  frequency  of 
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10  Hz  is  consistent  with  the  Track 
Safety  Standards,  and  a  low  pass  filter 
retains  important  information  about 
track  curvature.  FRA  has  also  amended 
the  rule  to  define  the  term  "steady- 
state."  Steady-state  lateral  acceleration 
shall  be  computed  as  the  mathematical 
average  of  the  accelerations  in  the  body 
of  a  curve,  between  the  spiral/curve 
points.  In  a  compoimd  curve,  the 
average  lateral  acceleration  shall  be 
calculated  over  each  curve  segment. 

FRA  has  merged  paragraph  (d)  of  the 
final  rule  into  paragraph  (b)  and 
changed  the  title  of  paragraph  (b)  to 
read,  "Car  body  accelerations."  As 
paragraphs  (b)  and  (d)  of  the  final  rule 
both  established  requirements  for  car 
body  accelerations,  FRA  believes  that 
having  the  requirements  in  separate 
paragraphs  with  separate  titles  was 
unnecessary  and  potentially  confusing. 
Paragraph  (d)  of  the  final  rule 
established  limits  for  vertical 
acceleration,  lateral  acceleration,  and 
the  combination  of  lateral  and  vertical 
accelerations  experienced  by  Tier  II 
passenger  equipment.  As  provided  in 
the  final  rule.  Tier  II  passenger 
equipment  must  be  designed  to  meet 
these  limits  while  traveling  at  the 
maximum  operating  speed  over  the 
intended  route  of  the  equipment. 

In  its  petition  for  reconsideration. 
Bombardier  noted  that  the  basis  for  the 
limits  in  paragraph  (d)  of  the  final  rule 
appeared  to  have  been  FRA's  experience 
with  the  ICE  and  X-2000  trainsets  on 
Amtrak's  Northeast  Corridor  (NEC)  and 
that  neither  the  ICE  nor  X-2000  trainset 
could  consistently  meet  the  criteria  as 
defined  in  the  final  rule  because  they 
exceeded  the  0.3g  peak-to-peak  limit  at 
revenue  speeds  at  least  2—4  times  per 
week.  Bombardier  further  maintained 
that  vehicle  qualification  tests 
conducted  by  FRA  and  Amtrak  have 
demonstrated  the  impracticality  of  the 
0.3g  single  event,  peak-to-peak 
requirement.  As  an  alternative  to  the 
requirements  of  the  final  rule. 
Bombardier  recommended  that  car  body 
accelerations  be  limited  to  the  vehicle/ 
track  interaction  safety  limits  defined  in 
§  213.333  at  a  speed  up  to  10  mph  above 
the  maximum  operating  speed.  This 
approach,  according  to  Bombardier,  was 
proposed  in  the  NPRM  for  the  high- 
speed track  safety  standards  and 
provides  a  margin  of  safety  by  requiring 
that  the  limits  be  met  at  a  speed  up  to 
10  mph  above  the  maximum  operating 
speed.  Bombardier  also  recommended 
that  car  body  acceleration  limits  be 
defined  in  terms  of  sustained 
oscillations  rather  than  as  single  events, 
to  ensure  that  operations  not  be  imduly 
restricted  for  perturbations  caused  by 
track  switches,  etc. 


FRA  makes  clear  that  Tier  II  passenger 
equipment  must  demonstrate 
compliance  with  the  requirements  of 
former  paragraph  (d),  now  contained  in 
paragraphs  (b)(2)  and  (3),  only  diu-ing 
the  pre-revenue  service  qualification 
testing  of  the  equipment.  These  vertical 
and  lateral  car  body  acceleration  limits 
are  consistent  with  the  limits  contained 
in  §21 3. 345(b)  of  the  Track  Safety 
Standards  for  vehicle  qualification 
testing.  Under  the  Track  Safety 
Standards,  the  vertical  and  lateral  car 
body  acceleration  limits  contained  in 
§  213.345(b)  are  more  stringent  than 
those  specified  in  §  213.333.  However, 
like  former  §  238.427(d).  now 
§§  238.427(b)(2)  and  (3),  compliance 
testing  imder  §  213.345  of  the  Track 
Safety  Standards  is  required  only  at  the 
vehicle  qualification  stage:  whereas, 
under  §213. 333  of  the  Track  Safety 
Standards,  compliance  testing  is 
required  monthly  or  yearly,  as 
appropriate.  FRA  believes  that  the  more 
stringent  acceleration  limits  specified  in 
§  213.345(b)  and  §  238.427(b)(2)  are 
appropriate  for  system  qualification 
testing  and,  as  the  equipment  and  track 
wear,  those  more  restrictive  limits 
should  give  way  to  the  less  restrictive 
limits  specified  in  §213.333  for 
monitoring  the  safety  of  the  system  over 
its  life. 

FRA  notes  that  since  paragraph  (b)(2) 
considers  a  single  event,  car  body 
acceleration  to  be  a  peak-to-peak  value 
over  a  one  second  period,  it  should  not 
matter  whether  the  acceleration  data  is 
processed  through  a  filter  having  a  low- 
pass,  cut-off  frequency  of  10  Hz  or  a 
band  pass  of  0.5  to  10  Hz.  Further,  the 
Track  Safety  Standards  provide  for  the 
use  of  a  low-pass  filter  having  a  cut-off 
frequency  of  10  Hz  to  measure  car  body 
accelerations.  As  a  result,  FRA  is 
amending  the  rule  so  that  the 
acceleration  limits  be  processed  through 
a  filter  having  a  cut-off  frequency  of  10 
Hz,  consistent  with  the  Track  Safety 
Standards. 

Paragraph  (c)  Truck  (hunting) 
acceleration.  FRA  is  revising  the  title  of 
this  paragraph  to  more  appropriately 
identify  its  requirements.  The  paragraph 
otherwise  is  unchanged. 

Paragraph  (d)  Overheat  sensors.  FRA 
is  removing  paragraph  (e)  of  the  final 
rule  and  redesignating  it  as  paragraph 
(d).  Original  paragraph  (d)  of  the  final 
rule  has  been  merged  into  (b).  as  noted 
above. 

Section  238.429    Safety  appliances 

This  section  contains  the  Tier  II 
passenger  equipment  safety  appliance 
requirements.  In  the  final  rule,  FRA 
simplified  and  clarified  how  the  Safety 
Appliance  Standards  contained  in  49 


CFR  231  and  49  U.S.C.  20302(a)  apply 
to  Tier  II  passenger  equipment,  tailoring 
them  specifically  to  this  new  and 
somewhat  unconventional  equipment. 
The  final  rule  retained  all  of  the 
requirements  proposed  in  the  NPRM, 
with  one  modification  concerning  sill 
steps. 

In  its  petition  for  reconsideration. 
Amtrak  noted  a  concern  with  paragraph 
(f)(3)  of  this  section,  which  addresses 
safety-  appliance  requirements  in  the 
case  where  two  high-speed  trainsets  are 
coupled  together,  Amtrak  stated  that  the 
requirements  of  this  paragraph  will 
prevent  its  high-speed  trainset  fleet  from 
developing  its  full  design  potential  to 
use  signal  paths  and  station  platform 
time.  Paragraph  (f)(3)  of  the  final  rule 
stated  that  if  two  trainsets  are  coupled 
to  form  a  single  train  that  is  not  semi- 
permanently coupled  {i.e..  that  is 
coupled  by  an  automatic  coupler),  the 
automatically  coupled  ends  shall  be 
equipped  with  hand  brakes,  sill  steps, 
end  handholds,  and  side  handholds  that 
meet  the  requirements  contamed  in  49 
CFR  231.14.  However,  if  the  trainsets 
are  semi-permanently  coupled,  these 
safety  appliances  are  not  required.  See 
64  FR  25688. 

FRA  understands  and  agrees  with 
Amtrak's  concern  that  the  final  rule 
would  essentially  negate  the  railroad's 
ability  to  connect  two  currently 
designed  high-speed  trainsets  together 
to  provide  the  passenger-carrying 
capacity  of  two  high-speed  trains 
running  on  one  schedule.  After 
reviewing  the  design  of  the  currently 
operating  high-speed  trainsets,  FRA  has 
determined  that  the  requirements 
contained  in  paragraph  (f)(3)  regarding 
handbrakes,  sill  steps,  and  side 
handholds  are  either  not  appropriate  or 
are  unnecessary'  based  on  the  design  of 
the  high-speed  trainsets  operated  by 
Amtrak.  The  design  of  the  power  cars 
utilized  in  the  high-speed  trainsets  does 
not  require  an  individual  to  mount  a  sill 
step  in  order  to  couple  and  uncouple 
the  trainsets.  The  coupling  or 
uncoupling  of  the  trainsets  can  be 
accomplished  from  ground  level 
without  the  necessit>'  of  an  individual 
going  between  the  equipment.  Thus, 
because  the  sill  step  is  unnecessar>' 
there  is  no  reason  to  equip  the  cars  with 
side  handholds  as  the  purpose  of  these 
handholds  would  be  to  provide  an 
individual  standing  on  the  sill  step  a 
secure  place  to  hold  on  to  the 
equipment.  In  addition,  the  requirement 
to  have  the  ends  of  the  trainsets 
equipped  with  a  hand  brake  is 
misplaced.  Paragraph  (b)  of  this  section 
already  requires  a  semi-permanently 
coupled  trainset  to  be  equipped  with  a 
parking  or  hand  brake  capable  of 
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holding  the  train  on  a  three  percent 
grade. 

Although  FRA  agrees  that  it  is 
unnecessary  for  paragraph  (f)(3)  to 
require  that  the  ends  of  the  trainsets  be 
equipped  with  hand  brakes,  sill  steps, 
and  side  handholds  for  the  reasons 
noted  above,  FRA  does  believe  that  an 
end  handhold  is  necessary  to  ensure  the 
safety  of  an  individual  while 
uncoupling  the  trainsets.  An  end 
handhold  provides  a  secure  fixture  for 
individuals  who  are  required  to  bend 
over  the  nose  of  the  equipment  to 
accomplish  the  coupling  or  imcoupling 
of  the  equipment.  Consequently,  FRA  is 
amending  paragraph  (f)(3)  of  the  final 
rule  to  require  that  when  two  trainsets 
are  coupled  together  to  form  a  single 
train  that  is  not  semi-permanently 
coupled,  the  automatically  coupled 
ends  must  be  equipped  with  at  least  an 
end  handhold  that  meets  the  basic 
design  and  structural  standards 
contained  in  this  section. 

Amtrak's  petition  for  reconsideration 
also  noted  its  belief  that  safety 
appliances  for  its  high-speed  trainsets 
would  be  addressed  by  an  FRA  approval 
letter  following  a  sample  car  inspection. 
A  sample  car  inspection  is  an  inspection 
FRA  performs  prior  to  the  placement  of 
a  car  in  service  to  determine  whether 
FRA  would  take  exception  to  the  safety 
appliance  arrangement  if  the  car  were  in 
service.  FRA  does  not  issue  an 
"approval"  letter  as  such  but  would 
inform  the  car  builder  or  railroad  as 
appropriate  whether  FRA  would  take 
exception  to  the  safety  appliance 
arrangement.  FRA  has  performed  a 
safety  appliance  inspection  of  Amtrak's 
high-speed  trainsets  and  has  been  in 
discussions  with  Amtrak  and  the 
equipment  manufactiu^r  to  address 
issues  concerning  the  safety  appliance 
arrangement. 

Section  238.435    Interior  Fittings  and 
Surfaces 

This  section  contains  requirements  for 
Tier  11  passenger  equipment  interior 
fittings  and  surfaces.  Once  svuvivable 
space  is  ensured  by  vehicle  structiu'al 
strength  and  crash  energy  management 
features,  the  design  of  interior  features 
and  surfaces  becomes  an  important 
factor  in  preventing  or  mitigating 
occupant  injuries  resulting  from 
collisions  or  derailments. 

In  its  petition  for  reconsideration, 
Amtrak  believed  that  paragraph  (c)  does 
not  include  a  requirement  for  the  seat 
attachment  to  resist  a  longitudinal  force 
of  8g  and  requested  that  such  a 
requirement  be  added.  FRA  notes  that 
paragraphs  (a)  through  (c)  contain 
requirements  for  the  design  of  passenger 
car  seats  and  the  strength  of  their 


attachments  to  the  car  body. 
Specifically,  paragraph  (c)  contains 
lateral  and  vertical  acceleration  loading 
requirements  for  purposes  of  ensuring 
sufficient  seat  attachment  strength.  The 
longitudinal  loading  requirement  is 
specified  in  paragraph  (a),  which  states: 
"Each  seat  back  and  seat  attachment  in 
a  passenger  car  shall  be  designed  to 
withstand,  with  deflection  but  without 
total  failure,  the  load  associated  with 
the  impact  into  the  seat  back  of  an 
unrestrained  95th-percentile  adult  male 
initially  seated  behind  the  seat  back, 
when  the  floor  to  which  the  seat  is 
attached  decelerates  with  a  triangular 
crash  pulse  having  a  peak  of  8g  and  a 
duration  of  250  milliseconds."  See  64 
FR  25688.  As  a  result,  no  modification 
at  the  final  rule  is  necessary  to  address 
Amtrak's  concern;  the  requirement  is 
already  contained  in  the  nde. 

FRA  is  amending  paragraph  (i)  to 
correct  a  grammatical  error  by 
substituting  the  word  "are"  for  the  word 
"is"  in  a  phrase  in  the  first  sentence. 


Section  238.437 
Communication 


Emergency 


This  section  requires  an  emergency 
communication  system  with  back-up 
power  within  a  Tier  n  train.  Following 
publication  of  the  May  12, 1999  final 
rule,  an  issue  arose  concerning  the 
accessibility  of  emergency 
communication  transmission  units.  As 
stated  in  the  final  rule,  emergency 
communication  transmission  units  are 
required  to  be  accessible  to  both 
passengers  and  crewmembers.  64  FR 
25689.  However,  following  publication 
of  the  final  rule,  FRA  learned  from 
Amtrak  that  the  emergency 
communication  system  in  its  high-speed 
trainsets  was  not  accessible  to 
passengers,  but  rather  was  designed  to 
allow  the  train  crew  to  provide 
evacuation  and  other  instructions  to 
passengers  in  an  emergency  situation 
consistent  with  the  NPRM's  discussion 
of  the  emergency  communication 
proposed  requirement.  See  62  FR  49783. 

Ffc\  acknowledges  that  in  the  NPRM 
the  proposed  rule  text  concerning 
emergency  communication 
requirements  was  silent  as  to  the 
accessibility  of  the  communication 
system  to  passengers.  However,  FRA 
had  believed  the  requirement  for 
passenger  accessibility  to  be  implicit 
from  the  proposal  that  clear  and 
understandable  operating  instructions 
be  posted  at  or  near  each  transmission 
location.  See  62  FR  49820.  The  final 
rule  made  clear  FRA's  intent  that  the 
emergency  communication  system  be 
accessible  to  passengers  and  be  more 
than  a  one-way  public  address  system 
from  the  crew  to  the  passengers.  FRA 


intended  that  such  a  system  allow 
passengers  to  communicate  with  the 
train  crew  so  as  to  bring  to  the  crew's 
attention  an  emergency  situation  and 
otherwise  allow  passengers  to 
commimicate  directly  with  the  crew  in 
an  emergency.  Amtrak  has  subsequently 
made  accessible  to  passengers  the 
emergency  communication  system 
transmission  locations  on  its  high-speed 
trainsets,  and  the  system  is  now  in 
compliance  in  this  regard. 

Following  publication  of  the  final 
rule,  FRA  also  learned  from  Amtrak  that 
not  all  passenger  cars  in  its  high-speed 
trainsets  have  emergency 
commimication  system  transmission 
locations  at  each  end  of  the  cars.  The 
cafe  car  in  each  trainset  actually  has 
three  transmission  locations  but  only 
one  at  an  end  of  the  car,  in  the  only 
vestibule  in  the  car.  The  other  two 
locations  in  the  car  are  in  the  galley  and 
the  crew  office.  Further,  both  the  first 
class  and  end  coach  cars  have  only  one 
transmission  location — that  at  a  single 
end  of  each  car  in  the  only  vestibule  in 
the  cars.  Amtrak  has  stated  that  it  would 
be  difficidt  to  install  transmission 
locations  at  the  non-vestibule  ends  of 
these  cars  so  that  both  ends  of  the  cars 
are  equipped  with  an  emergency 
communication  system  transmission 
station.  These  cars  exceed  45  feet  in 
length  and  would  be  required  by  the 
May  12, 1999  final  rule  to  have  two 
emergency  commimication  transmission 
locations,  one  at  each  end  of  each  car, 
adjacent  to  the  car's  end  doors. 

In  recognition  that  Amtrak's  high- 
speed trainsets  were  in  development  in 
advance  of  both  the  proposed  and  final 
rules,  FRA  is  amending  paragraph  (a)  so 
that  only  one  emergency 
communication  transmission  location  is 
required  in  a  passenger  car  ordered 
prior  to  May  12. 1999.  For  all  other 
passenger  cars  exceeding  45  feet  in 
length  ordered  on  or  after  May  12,  1999, 
the  rule  will  continue  to  require 
emergency  commimication  transmission 
locations  at  each  end  of  the  cars. 

Section  238.439    Doors 

This  section  contains  the 
requirements  for  doors  on  Tier  11 
passenger  cars.  In  the  final  rule,  FRA 
reserved  paragraph  (g)  for  door  exit 
marking  and  operating  instruction 
requirements,  which  were  specified  in 
the  Passenger  Train  Emergency 
Preparedness  final  rule,  see  63  FR 
24630.  FRA  intended  in  Phase  II  of  the 
rulemaking  to  consider  integrating  into 
part  238  the  door  exit  marking  and 
operating  instruction  requirements 
specified  in  the  Passenger  Train 
Emergency  Preparedness  final  rule,  as 
well  as  consider  revising  the 
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requirements  as  necessary.  While  FRA 
still  intends  to  examine  these 
requirements  in  Phase  II,  FRA  has  in  the 
interim  inserted  a  reference  to  the 
marking  and  instruction  requirements 
specified  in  49  CFR  239.107(a)  to  make 
clear  that  there  are  marking  and 
instruction  requirements  and  identify 
where  to  locate  these  requirements. 

Section  238.443     Headlights 

This  section  contains  requirements  for 
headlights  on  Tier  II  power  cars.  In  its 
petition  for  reconsideration.  Amtrak 
noted  that  the  power  cars  of  its  high- 
speed trainsets  have  two  headlights, 
each  headlight  focused  1,000  feet  ahead 
of  the  power  cars.  Amtrak  was 
concerned  whether  its  headlights 
complied  with  the  requirements  of  this 
section.  The  final  rule,  as  adopted 
without  comment  from  the  NPRM, 
required  that  a  power  car  have  at  least 
two  headlights  producing  no  less  than 
200,000  candela-one  headlight  focused 
to  illuminate  a  person  standing  between 
the  rails  1 ,500  feet  ahead  of  the  power 
car  under  clear  weather  conditions,  and 
the  other  800  feet  ahead  imder  the  same 
circumstances.  64  FR  25689.  (For 
comparison,  under  §  229.125(a),  a  Tier  I 
locomotive  used  in  road  service  would 
be  required  to  have  one  headlight 
producing  no  less  than  200,000  candela 
arranged  to  illuminate  a  person  at  least 
800  feet  ahead  and  in  front  of  the 
headlight.) 

FRA  explained  in  the  preamble  to  the 
final  rule  that  a  headlight  must  be 
directed  farther  in  front  of  a  Tier  II 
passenger  train  to  illuminate  a  person 
than  is  currently  required  for  existing 
equipment  under  49  CFR  229.125(a). 
See  64  FR  25642.  Because  a  Tier  II 
passenger  train  will  travel  distances 
more  quickly  than  a  Tier  I  passenger 
train,  the  train  operator  will  have  less 
time  to  react  to  obstacles  ahead  of  the 
train  and  will  thereby  require  earlier 
awareness  of  these  obstacles  through  a 
headlight  directed  farther  in  front  of  the 
train.  In  addition,  a  headlight  focused 
farther  in  front  of  the  train  will  provide 
earlier  awareness  to  persons  who  may 
be  in  the  path  of  the  train. 

Addressing  Amtrak's  concern,  FRA 
understands  that  the  light  emitted  from 
the  headlights  on  Amtrak's  high-speed 
trainsets  is  directed  at  such  an  angle 
that  each  headlight  can  simultaneously 
illuminate  a  person  800  and  1,500  feet 
ahead  of  the  trainsets.  FRA  believes  that 
these  headlights  are  consistent  with  the 
final  rule  and  satisfy  FRA's  safety 
concerns.  For  clarity,  however.  FRA  is 
amending  this  section  to  replace  the 
phrase  "focused  to  illuminate"  with 
"arranged  to  illuminate,"  as  used  in  49 
CFR  229.125(a)  and  (b).  This 


amendment  makes  clear  that  even  if  the 
headlight  is  not  specifically  focused  at 
a  person  800  feet  or  1.500  feet  ahead  of 
the  trainset  as  the  case  may  be.  the 
headlight  is  in  compliance  if  it  is 
arranged  to  illuminate  a  person  800  feet 
or  1,500  feet  ahead  of  the  trainset,  or 
both.  Due  to  concerns  regarding  the 
handling  of  a  power  car  with  a  defective 
headlight,  discussed  below.  FRA  has 
divided  this  section  into  two  paragraphs 
with  the  clarifications  discussed  above 
contained  in  paragraph  (a)  of  the 
section. 

Amtrak  also  raised  concern  in  its 
petition  for  reconsideration  that  the 
failure  of  a  single  bulb  in  one  of  the  two 
headlights  on  its  power  cars  would 
seemingly  result  in  the  trainset  being  in 
violation.  Amtrak  noted  that  service 
delays  could  result  if  the  headlights  on 
Tier  II  power  cars  were  required  to  be 
repaired  immediately  upon  being  found 
defective. 

FRA  did  not  intend  that  a  failure  of 
a  headlight  on  a  Tier  II  power  car  be 
handled  any  more  restrictively  than  the 
failure  of  a  headlight  on  a  Tier  1 
locomotive.  Under  49  CFR  229.  a  Tier  I 
locomotive  is  permitted  to  continue  in 
service  with  a  defective  headlight  to  the 
earlier  of  either  the  next  calendar  day 
inspection  or  the  nearest  forward  point 
where  the  repairs  necessar>'  to  bring  it 
into  compliance  can  be  made.  See  49 
CFR  229.9(b).  However,  since  headlights 
on  Tier  I  locomotives  are  governed  by 
part  229.  which  requires  only  one  front 
headlight  on  such  vehicles,  FRA  was  in 
fact  inclined  to  allow  additional 
flexibilitv'  in  using  Tier  II  power  cars 
with  a  defective  headlight  since  Tier  II 
power  cars  are  required  to  have  two 
headlights. 

As  the  requirements  for  headlights  on 
Tier  II  power  cars  are  contained  in  49 
CFR  238.  the  provisions  regarding  the 
movement  of  non-running  gear  defects 
would  apply  to  such  headlights  when 
they  become  defective.  Thus,  despite 
the  concern  raised  by  Amtrak  in  its 
petition,  a  power  car  with  a  defective 
headlight  may  continue  to  be  used  in 
passenger  service  until  the  power  cars 
next  calendar  day  mechanical 
inspection.  FRA's  intent  when  drafting 
the  final  rule  was  to  permit  a  Tier  II 
power  car  with  one  of  its  required 
headlights  defective  to  continue  to  be 
used  until  its  next  calendar  day 
mechanical  inspection  if:  the  car  is 
tagged;  the  operation  is  deemed  safe  by 
a  qualified  individual;  and  operating 
restrictions  are  imposed,  as  appropriate. 
However,  FRA  did  not  intend  to  afford 
this  broad  latitude  in  using  Tier  II 
power  cars  when  both  of  the  required 
headlights  become  defective.  In  such 
instances,  FRA  intended  that  the  power 


car's  continued  use  be  governed  by 
restrictions  similar  to  those  imposed  on 
a  Tier  I  locomotive  when  its  only 
required  headlight  becomes  defective. 

Therefore.  FR,-\  has  added  paragraph 
(b)  to  this  section  to  make  clear  that  a 
Tier  II  power  car  with  one  defective 
headlight  is  to  be  handled  as  a  non- 
running  gear  defect  in  accordance  with 
the  movement  for  repair  provisions 
contained  in  §238.17.  Thus,  if  one  of 
the  headlights  on  a  Tier  II  power  car 
becomes  defective  en  route,  the  power 
car  may  continue  in  passenger  service 
until  the  power  car's  next  calendar  day 
mechanical  inspection,  provided  it  has 
been  properly  inspected  and  tagged 
under  §238.1 7(c).  Paragraph  (b)  makes 
clear  that  when  both  headlights  on  a 
Tier  II  power  car  become  defective,  the 
power  car  may  continue  in  passenger 
ser\'ice  only  to  the  nearest  forward 
location  where  the  repairs  necessar\-  to 
bring  the  power  car  into  compliance  can 
be  made  or  to  the  power  car's  next 
calendar  day  mechanical  inspection, 
whichever  occurs  first.  These  are 
general  requirements  that  govern  the 
movement  for  repair  of  a  Tier  1 
locomotive  with  a  defective  headlight 
and  are  equally  applicable  to  a  Tier  II 
power  car  with  a  similar  non-complying 
condition.  FR.^  has  also  amended 
§  238.503(f)  of  this  part  for  consistency. 
Section  238.503(f)  provides  that  the 
movement  of  defective  Tier  II  passenger 
equipment  other  than  with  power  brake 
defects  is  governed  by  the  requirements 
contained  in  §238.17  of  this  part. 

Subpart  F — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  II 
Passenger  Equipment. 

Section  238.503     Inspection.  Testing, 
and  Maintenance  Requirements 

Paragraph  (f)  of  this  section  contains 
a  reference  to  the  requirements 
contained  in  §238.17  to  indicate  that 
those  provisions  also  apply  to  the 
movement  of  Tier  II  passenger 
equipment  with  a  condition  not  in 
compliance  w^ith  part  238,  excluding 
power  brake  defects.  As  explained  in 
the  preceding  discussion  of  headlight 
requirements  for  Tier  II  power  cars.  FR,^ 
has  amended  this  section  to  make  clear 
that  the  provisions  contained  in 
§  238.443(b)  govern  the  movement  of  a 
power  car  with  a  headlight  not  in 
compliance  with  that  section.  This 
amendment  is  necessary  because  FRA 
had  previously  excluded  Tier  II  power 
cars  from  the  requirements  for 
headlights  contained  in  49  CFR 
229.125(a)  and  (b)  that  are  otherwise 
applicable  to  other  locomotives.  See  49 
CFR  229.3(c);  64  FR  25659. 
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Subpart  G — Specific  Safety  Planning 
Requirements  for  Tier  II  Passenger 
Equipment 

Section  238.603    Safety  Planning 
Requirements 

FRA  has  amended  paragraphs  (a)(3) 
and  (b)(4)  principally  by  substituting  the 
term  "MIL-STD-882"  for  "MIL-STD- 
882C."  As  explained  in  the  discussion 
of  §  238.5  above,  the  final  rule  cited 
MIL-STD-882C  as  a  formal  safety 
methodology  to  guide  railroads  in 
eliminating  or  reducing  the  risk  posed 
by  each  hazard  identified  to  an 
acceptable  level.  MIL-STD-882  was 
updated  on  February  10,  2000,  and 
designated  as  MIL-STr)-882D. 
superceding  MIL-STI>-882C.  These 
amendments  make  clear  that  a  railroad 
may  use  MIL-STD-882D.  The 
amendments  also  make  clear  that 
railroads  may  continue  to  use  other 
formal  safety  methodologies  to  guide 
them  in  eliminating  or  reducing  safety 
hazards. 

Appendix  A  to  Part  238 — Schedule  of 
Qvil  Penalties 

Appendix  A  to  this  part  contains  the 
schedule  of  civil  penalties  to  be  used  in 
connection  with  this  part.  Conforming 
changes  are  being  made  to  the  entries 
for  §  238.105.  "Train  electronic 
hardware  and  software  safety."  and 
§  238.427.  "Suspension  system,"  based 
on  changes  to  the  final  rule  as  discussed 
above. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  response  to  petitions  for 
reconsideration  of  the  final  rule  has 
been  evaluated  in  accordance  with 
Executive  Order  12866  and  DOT 
policies  and  procedures.  Although  the 
final  rule  met  the  criteria  for  being 
considered  a  significant  rule  under 
these  policies  and  procedures,  the 
amendments  contained  in  this  response 
to  petitions  for  reconsideration  of  the 
final  rule  are  not  considered  significant 
in  the  same  way  because  they  generally 
clarify  requirements  currently  contained 
in  the  final  rule  or  allow  for  greater 
flexibility  in  complying  with  the  rule. 
These  amendments  and  clarifications 
will,  overall,  reduce  the  cost  of 
complying  with  the  rule.  However,  this 
cost  reduction  has  not  specifically  been 
calculated.  FRA  believes  that  these 
amendments  and  clarifications  will 
have  a  minimal  net  effect  on  FRA's 
original  analysis  of  the  costs  and 
benefits  associated  with  the  final  rule. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  response 
to  petitions  for  reconsideration  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Because  the  amendments  contained  in 
this  document  generally  clarify 
requirements  currently  contained  in  the 
final  rule  or  allow  for  greater  flexibility 
in  complying  with  the  rule.  FRA  has 
concluded  that  there  are  no  substantial 
economic  impacts  on  small  units  of 
government,  businesses,  or  other 
organizations. 

Paperwork  Reduction  Act 

This  response  to  petitions  for 
reconsideration  of  the  final  rule  does 
not  change  the  information  collection 
requirements  contained  in  the  original 
final  rule. 

Environmental  Impact 

FRA  has  evaluated  this  response  to 
petitions  for  reconsideration  of  the  final 
rule  in  accordance  with  its  "Procedures 
for  Considering  Environmental  Impacts" 
(64  FR  28545;  May  26,  1999)  as  required 
bv  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.),  other 
environmental  statutes,  Elxecutive 
Orders,  and  related  regulatory 
requirements.  FRA  has  determined  that 
this  document  is  not  a  major  FRA  action 
requiring  the  preparation  of  an 
environmental  impact  statement  or 
environmental  assessment  because  it  is 
categorically  excluded  from  detailed 
environmental  review  pursuant  to 
section  4(c)  of  FRA's  Procedures. 

Federalism  Implications 

Executive  Order  13132  provides  in 
part  that,  to  the  extent  practicable,  no 
agency  shall  promulgate  any  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments, 
and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  See  64  ¥R  43255: 
Aug.  10.  1999.  FRA  believes  that  this 
regulatory  action  will  not  have 
federalism  implications  that  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments,  and  that 
this  action  is  in  compliance  with 
Executive  Order  13132.  The 
amendments  contained  in  this  response 
to  petitions  for  reconsideration  of  the 
final  rule  generally  clarify  requirements 


currently  contained  in  the  final  rule  or 
allow  for  greater  flexibility  in  complying 
with  the  rule. 

FRA  does  note  that  States  involved  in 
the  State  Participation  Program, 
pursuant  to  49  CFR.212,  may  incur 
minimal  costs  associated  with  the 
training  of  their  inspectors  involved  in 
the  enforcement  of  the  rule. 
Nonetheless,  representatives  of  States 
were  consulted  in  the  development  of 
the  rule,  in  particular  through  the 
participation  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials  in  the 
Passenger  Equipment  Safety  Standards 
Working  Group.  See  64  FR  25541.  FRA 
also  considered  and  addressed 
comments  on  the  rulemaking  ft-om  the 
New  York  Department  of 
Transportation,  North  Carolina 
Department  of  Transportation. 
Washington  State  Department  of 
Transportation,  and  the  State  of 
Vermont  Agency  of  Transportation. 

In  any  event.  Federal  preemption  of  a 
State  or  local  law  occurs  automatically 
as  a  result  of  the  statutory  provision 
contained  at  49  U.S.C.  20106  when  FRA 
issues  a  regulation  covering  the  same 
subject  matter  as  a  State  or  local  law 
unless  the  State  or  local  law  is  designed 
to  reduce  an  essentially  local  safety 
hazard,  is  not  incompatible  with  Federal 
law.  and  does  not  place  an  unreasonable 
burden  on  interstate  commerce.  See  49 
CFR  238.13.  It  should  be  noted  that  the 
potential  for  preemption  also  exists 
under  various  other  statutory  and 
constitutional  provisions,  including  the 
Locomotive  Inspection  Act  (now 
codified  at  49  U.S.C.  20701-20703)  and 
the  Commerce  Clause  of  the  United 
States  Constitution. 

Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355;  May  22, 
2001.  Under  the  Executive  Order,  a 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  that  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  FRA  has 
evaluated  this  response  to  petitions  for 
reconsideration  of  the  final  rule  in 
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accordance  with  Executive  Order  13211, 
and  has  determined  that  this  regulatory 
action  is  not  a  "significant  energy 
action"  within  the  meaning  of  the 
Executive  Order. 

Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
Federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  Regulatory-  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Sec.  201.  Section  202  of  the  Act 
further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  SIOO.000.000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
anv  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement  *   *   *"  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector.  This  response  to 
petitions  for  reconsideration  of  the  final 
rule  will  not  result  in  the  expenditure, 
in  the  aggregate,  of  SlOO.000.000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  was  not 
required. 

List  of  Subjects 

49  CFR  Part  216 

Penalties,  Railroad  Safety,  Reporting 
and  recordkeeping  requirements. 
Special  notice  for  repairs. 

49  CFR  Part  238 

Passenger  equipment.  Penalties. 
Railroad  Safety.  Reporting  and 
recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing, 
chapter  II.  subtitle  B  of  title  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  21 6— [AMENDED] 

1.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20104,  20107. 
20111.  20133.  20701-20702.  21301-21302. 
21304;  28  U.S.C.  2461.  note:  and  49  CFR 
1.49. 

2.  Section  216.17  is  amended  by 
revising  it  to  read  as  follows: 


§216.17    Appeals. 

(a)  Upon  receipt  of  a  Special  Notice 
prescribed  in  §§216.11.  216.13.  216.14. 
or  216.15.  a  railroad  may  appeal  the 
decision  of  the  Inspector  to  the  FR,^ 
Regional  Administrator  for  the  region  in 
which  the  notice  was  given.  The  appeal 
shall  be  made  by  letter  or  telegram.  The 
FRA  Regional  Administrator  assigns  an 
inspector,  other  than  the  inspector  from 
whose  decision  the  appeal  is  being 
taken,  to  reinspect  the  railroad  freight 
car.  locomotive,  railroad  passenger 
equipment,  or  track.  The  reinspection 
will  be  made  immediately.  If  upon 
reinspection.  the  railroad  freight  car. 
locomotive,  or  passenger  equipment  is 
found  to  be  in  serviceable  condition,  or 
the  track  is  found  to  comply  with  the 
requirements  for  the  class  at  which  it 
was  previously  operated  by  the  railroad, 
the  FRA  Regional  Administrator  or  his 
or  her  agent  will  immediately  notif\-  the 
railroad,  whereupon  the  restrictions  of 
the  Special  Notice  cease  to  be  effective. 
If  on  reinspection  the  decision  of  the 
original  inspector  is  sustained,  the  FRA 
Regional  Administrator  notifies  the 
railroad  that  the  appeal  has  been 
denied. 

(b)  A  railroad  whose  appeal  to  the 
FRA  Regional  Administrator  has  been 
denied  may.  within  thirty  (30)  days 
from  the  denial,  appeal  to  the 
Administrator.  After  affording  an 
opportunity  for  informal  oral  hearing, 
the  Administrator  may  affirm,  set  aside, 
or  modif\',  in  whole  or  in  part,  the 
action  of  the  FRA  Regional 
Administrator. 

(c)  The  requirements  of  a  Special 
Notice  issued  under  this  subpart  shall 
remain  in  effect  and  be  observed  by  a 
railroad  pending  appeal  to  the  FRA 
Regional  Administrator  or  to  the 
Administrator. 

3.  Section  216.23  is  amended  by 
revising  it  to  read  as  follows: 

§216.23    Consideration  of 
recommendation. 

Upon  receipt  of  a  Notice  of  Track 
Conditions  issued  under  §  216.21.  the 
FRA  Regional  Administrator  prepares  a 
recommendation  to  the  Administrator 
concerning  the  issuance  of  an 
Emergency  order  removing  the  affected 
track  from  service.  In  preparing  this 
recommendation,  the  FRA  Regional 
Administrator  considers  all  written  or 
other  material  bearing  on  the  condition 
of  the  track  received  from  the  railroad 
within  three  (3)  calendar  days  of  the 
issuance  of  the  Notice  of  Track 
Conditions  and  also  considers  the  report 
of  the  FRA  Regional  Track  Engineer. 


PART  238— {AMENDED] 

4.  The  authority  citation  for  part  238 
is  revised  to  read  as  follows: 

Authority:  49  L'.S.C,  20103.  20107,  20133. 
20141.  20302-20303,  20306.  20701-20702. 
21301-21302.  21304:  28  U.S.C.  2461,  note; 
and  49  CFR  1.49 

Subpart  A — General 

5.  Section  238.1  is  amended  by 
revismg  paragraph  (c)  to  read  as  follows: 

§238.1     Purpose  and  scope. 

*         *         «         ♦         « 

(c)  Railroads  to  which  this  part 
applies  shall  be  responsible  for 
compliance  with  all  of  the  requirements 
contained  m  §§238  15,  238  17.  238.19. 
238.107.  238.109.  and  subpart  D  of  this 
part  effective  January  1 ,  2002. 

(1)  A  railroad  may  request  earlier 
application  of  the  requirements 
contained  in  §§238.15.  238.17.  238.19. 
238.107.  238  109.  and  subpart  D  upon 
written  notification  to  FR-A's  Associate 
Administrator  for  Safety  Such  a  request 
shall  indicate  the  railroad's  readiness 
and  ability  to  comply  with  all  of  the 
provisions  referenced  in  paragraph  (c) 
introductory  text  of  this  section. 

(2)  Except  for  paragraphs  (b)  and  (c) 
of  §^38.309.  a  railroad  may  specifically 
request  earlier  application  of  the 
maintenance  and  testing  provisions 
contained  in  §§238.309  and  238  311 
simultaneously  In  order  to  request 
earlier  application  of  these  two  sections, 
the  railroad  shall  indicate  its  readiness 
and  ability  to  comply  with  all  of  the 
proxisions  contained  in  both  of  those 
sections. 

(3)  Paragraphs  (b)  and  (c)  of  §238.309 
apply  beginning  September  9.  1999. 

6.  "Section  238.5  is  amended  by 
revising  the  definitions  of  In  sendee  and 
Tourist,  scenic,  historic,  or  excursion 
operations:  removing  the  definitions 
MIL-STD-882C  and  Monocoque:  and 
adding  the  definitions  SfIL-STD-882 
and  Semi-monocoque  to  read  as  follows: 

§238.5     Definitions. 

***** 

In  sen'ice.  when  used  in  connection 
with  passenger  equipment,  means: 

(1)  Passenger  equipment  subject  to 
this  part  that  is  in  passenger  or  revenue 
service  in  the  United  States;  and 

(2)  All  other  passenger  equipment 
subject  to  this  part  in  the  United  States, 
unless  the  passenger  equipment: 

(i)  Is  being  handled  in  accordance 
with  §§238.15.  238.17.  238.305(d).  or 
238.503(f).  as  applicable; 

(ii)  Is  in  a  repair  shop  or  on  a  repair 
track: 

(iii)  Is  on  a  steerage  track  and  is  not 
carrying  passengers;  or 
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(iv)  Has  been  delivered  in  interchange 
but  has  not  been  accepted  by  the 
receiving  railroad. 

***** 

MIL-STD-882  means  a  military 
standard  issued  by  the  United  States 
Department  of  Defense  to  provide 
uniform  requirements  for  developing 
and  implementing  a  system  safety  plan 
and  program  to  identify  and  then 
eliminate  the  hazards  of  a  system  or 
reduce  the  associated  risk  to  an 
acceptable  level. 
***** 

Semi-monocoque  means  a  type  of  rail 
vehicle  construction  where  the  shell  or 
skin  acts  as  a  single  unit  with  the 
supporting  frame  to  resist  and  transmit 
the  loads  acting  on  the  rail  vehicle. 
•        »        *        «        * 

Tourist,  scenic,  historic,  or  excursion 
operations  means  railroad  operations 
that  carry  passengers,  often  using 
antiquated  equipment,  with  the 
conveyance  of  the  passengers  to  a 
particular  destination  not  being  the 
principal  purpose.  Train  movements  of 
new  passenger  equipment  for 
demonstration  purposes  are  not  tourist, 
scenic,  historic,  or  excursion  operations. 
***** 

7.  Section  238.15  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§  238.1 5    Movwnent  of  passenger 
equipment  witti  power  brake  defects. 

***** 

(e)*  *  * 

(2)  If  the  handbrake  is  located  outside 
the  interior  of  the  car  or  is  inaccessible 
to  a  qualified  person: 

(i)  The  car  shall  be  locked-out  and 
empty; 

(ii)  The  speed  of  the  train  shall  be 
restricted  to  20  mph  or  less;  and 

(iii)  The  car  shall  be  removed  from  the 
train  or  repositioned  in  the  train  at  the 
first  location  where  it  is  possible  to  do 
so. 


Subpart  B— Safety  Planning  and 
Qanaral  Requirements 

8.  Section  238.105  is  amended  by 
revising  it  to  read  as  follows: 

1238.105    Train  electronic  hardware  and 
software  safety. 

The  requirements  of  this  section 
apply  to  electronic  hardware  and 
software  used  to  control  or  monitor 
safety  functions  in  passenger  equipment 
ordered  on  or  after  September  8,  2000, 
and  such  components  implemented  or 
materially  modified  in  new  or  existing 
passenger  equipment  on  or  after 
September  9,  2002. 


(a)  The  railroad  shall  develop  and 
maintain  a  written  hardware  and 
software  safety  program  to  guide  the 
design,  development,  testing, 
integration,  and  verification  of  software 
and  hardware  that  controls  or  monitors 
equipment  safety  functions. 

(b)  The  hardware  and  software  safety 
program  shall  be  based  on  a  formal 
safety  methodology  that  includes  a 
Failure  Modes,  Effects,  Criticality 
Analysis  (FMECA);  verification  and 
validation  testing  for  all  hardware  and 
software  components  and  their 
interfaces;  and  comprehensive  hardware 
and  software  integration  testing  to 
ensure  that  the  hardware  and  software 
system  functions  as  intended. 

(c)  The  hardware  and  software  safety 
program  shall  include  a  description  of 
how  the  following  will  be 
accomplished,  achieved,  carried  out,  or 
implemented  to  ensine  safety  and 
reliability: 

(1)  The  hardware  and  software  design 
process; 

(2)  The  hardware  and  software  design 
documentation; 

(3)  The  hardware  and  software  hazard 
analysis; 

(4)  Hardware  euid  software  safety 
reviews; 

(5)  Hardware  and  software  hazard 
monitoring  and  tracking; 

(6)  Hardware  and  software  integration 
safety  testing;  and 

(7)  Demonstration  of  overall  hardware 
and  software  system  safety  as  part  of  the 
pre-revenue  service  testing  of  the 
equipment. 

(d)  (1)  Hardware  and  software  that 
controls  or  monitors  a  train's  primary 
braking  system  shall  either: 

(i)  Fail  safely  by  initiating  a  full 
service  brake  application  in  the  event  of 
a  hardware  or  software  failure  that 
could  impair  the  ability  of  the  engineer 
to  apply  or  release  the  brakes;  or 

(ii)  Access  to  direct  manual  control  of 
the  primary  braking  system  (both 
service  and  emergency  braking)  shall  be 
provided  to  the  engineer. 

(2)  Hardware  and  software  that 
controls  or  monitors  the  ability  to  shut 
down  a  train's  main  power  and  fuel 
intake  system  shall  either: 

(i)  Fail  safely  by  shutting  down  the 
main  power  and  cutting  off  the  intake  of 
fuel  in  the  event  of  a  hardware  or 
software  failure  that  could  impair  the 
ability  of  the  train  crew  to  command 
that  electronic  function;  or 

(ii)  The  ability  to  shut  down  the  main 
power  and  fuel  intake  by  non-electronic 
means  shall  be  provided  to  the  train 
crew. 

(e)  The  railroad  shall  comply  with  the 
elements  of  its  hardware  and  software 
safety  program  that  affect  the  safety  of 
the  passenger  equipment. 


9.  Section  238.109  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§  238.1 09    Training,  qualification,  and 
designation  program. 

***** 

(b)*  *  * 

(6)  Require  all  employees  and 
contractors  to  pass  either  a  written  or  an 
oral  examination  covering  the 
equipment  and  tasks  for  which  they  are 
responsible  that  are  required  by  this  part 
as  well  as  the  specific  Federal  regulatory 
requirements  contained  in  this  part 
related  to  equipment  and  tasks  for 
which  they  are  responsible; 
***** 

10.  Section  238.113  is  amended  by 
revising  paragraphs  (a)(3),  (b)  and  (c)  to 
read  as  follows: 

§  238.1 1 3    Emergency  window  exits. 

(a)*  *  * 

(3)  Each  emergency  window  exit  shall 
be  designed  to  permit  rapid  and  easy 
removal  from  the  inside  of  the  car 
during  an  emergency  situation  without 
requiring  the  use  of  a  tool  or  other 
implement. 

(d)  Each  emergency  window  exit  in  a 
passenger  car,  including  a  sleeper  car, 
ordered  on  or  after  September  8,  2000, 
or  placed  in  service  for  the  first  time  on 
or  after  September  9,  2002,  shall  have  an 
unobstructed  opening  with  minimum 
dimensions  of  26  inches  horizontally  by 
24  inches  vertically.  A  seat  back  is  not 
an  obstruction  if  it  can  be  moved  away 
from  the  window  opening  without 
requiring  the  use  of  a  tool  or  other 
implement. 

(c)  Emergency  window  exits  shall  be 
marked,  and  instructions  provided  for 
their  use,  as  required  by  §  223.9(d)  of 
this  chapter. 

Subpart  C— Specific  Requirements  for 
Tier  I  Passenger  Equipment 

11.  Section  238.201  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§238.201    Scope/altematlve  compliance. 

(a)  *  *  * 

(2)  The  structural  standards  of  this 
subpart  (§  238.203-static  end  strength; 
§  238.205-anti-climbing  mechanism; 
§  238.207-link  between  coupling 
mechanism  and  car  body;  §  238.209- 
forward-facing  end  structure  of 
locomotives;  §238.211-collision  posts; 
§  238.213-comer  posts;  §  238.215- 
rollover  strength;  §  238.21 7-side 
structure;  §  238.219  -truck-to-car-body 
attachment;  and  §  238.223-locomotive 
fuel  tanks)  do  not  apply  to  passenger 
equipment  if  used  exclusively  on  a  rail 
line: 
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(i)  With- no  public  highway-rail  grade 
crossings; 

(ii)  On  which  no  freight  operations 
occur  at  any  time; 

(iii)  On  which  only  passenger 
equipment  of  compatible  design  is 
utilized;  and 

(iv)  On  which  trains  operate  at  speeds 
not  exceeding  79  mph. 
***** 

12.  Section  238.203  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

§238.203    Static  end  strength. 

***** 

(h)  Disposition  of  petitions. 

(1)  If  the  Administrator  finds  it 
necessary  or  desirable.  FRA  will 
conduct  a  hearing  on  a  petition  in 
accordance  with  the  procedures 
provided  in  §211.25  of  this  chapter. 
***** 

13.  Section  238.205  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§238.205    Anti-climbing  mechanism. 

***** 

(b)  Except  for  a  cab  car  or  an  MU 
locomotive,  each  locomotive  ordered  on 
or  after  September  8,  2000,  or  placed  in 
service  for  the  first  time  on  or  after 
September  9,  2002,  shall  have  an  anti- 
climbing  mechanism  at  its  forward  end 
capable  of  resisting  both  an  upward  and 
downward  vertical  force  of  200,000 
pounds  without  failure. 

14.  Section  238.211  is  amended  by 
revising  paragraphs  (a)(l)(i)  and  (a)(2)  to 
read  as  follows: 

§238.211     Collision  posts. 

(a)  *  *  * 

(D*   *   * 

(i)  Two  full-height  collision  posts, 
located  at  approximately  the  one-third 
points  laterally,  at  each  end.  Each 
collision  post  shall  have  an  ultimate 
longitudinal  shear  strength  of  not  less 
than  300,000  pounds  at  a  point  even 
with  the  top  of  the  underframe  member 
to  which  it  is  attached.  If  reinforcement 
is  used  to  provide  the  shear  value,  the 
reinforcement  shall  have  full  value  for 
a  distance  of  18  inches  up  from  the 
underframe  cormection  and  then  taper 
to  a  point  approximately  30  inches 
above  the  underframe  connection;  or 
***** 

(2)  The  requirements  of  this  paragraph 
do  not  apply  to  unoccupied  passenger 
equipment  operating  in  a  passenger 
train,  or  to  the  rear  end  of  a  locomotive 
if  the  end  is  unoccupied  by  design. 
***** 

15.  Section  238.219  is  amended  by 
revising  it  to  read  as  follows: 


§  238.21 9    Truck-to-car-t>ody  attachment. 

Passenger  equipment  shall  have  a 
truck-to-car-body  attachment  with  an 
ultimate  strength  sufficient  to  resist 
without  failure  the  follovdng 
individually  applied  loads;  2g  vertically 
on  the  mass  of  the  truck;  and  250.000 
pounds  in  any  horizontal  direction  on 
the  truck,  along  with  the  resulting 
vertical  reaction  to  this  load.  For 
purposes  of  this  section,  the  mass  of  the 
truck  includes  axles,  wheels,  bearings, 
the  truck-mounted  brake  system, 
suspension  system  components,  and 
any  other  component  attached  to  the 
truck  by  design. 

16.  Section  238.223  is  amended  by 
revising  it  to  read  as  follows: 

§  238.223    Locomotive  fuel  tanlts. 

Locomotive  fuel  tanks  shall  comply 
with  either  the  following  or  an  industry- 
standard  providing  at  least  an 
equivalent  level  of  safety  if  approved  by 
FRA  under  §238.21: 

(a)  External  fuel  tanks.  External 
locomotive  fuel  tanks  shall  comply  with 
the  requirements  contained  in 
Appendix  D  to  this  part. 

(b)  Internal  fuel  tanks. 

(1)  Internal  locomotive  fuel  tanks 
shall  be  positioned  in  a  manner  to 
reduce  the  likelihood  of  accidental 
penetration  from  roadway  debris  or 
collision. 

(2)  Internal  fuel  tank  vent  systems 
shall  be  designed  so  they  do  not  become 
a  path  of  fuel  loss  in  any  tank 
orientation  due  to  a  locomotive 
overturning. 

(3)  Internal  fuel  tank  bulkheads  and 
skin  shall,  at  a  minimum,  be  equivalent 
to  a  5/16-inch  thick  steel  plate  with  a 
yield  strength  of  25,000  pounds  per 
square  inch.  Material  of  a  higher  yield 
strength  may  be  used  to  decrease  the 
required  thickness  of  the  material 
provided  at  least  an  equivalent  level  of 
strength  is  maintained.  Skid  plates  are 
not  required. 

17.  Section  238.235  is  amended  by 
revising  paragraph  (a)(3)  and  (d)  to  read 
as  follows: 

§238.235    Doors. 

(a)  *  *  * 

(3)  Designed  and  maintained  so  that  a 
person  may  readily  access  and  operate 
the  override  device  from  inside  the  car 
without  requiring  the  use  of  a  tool  or 
other  implement.  If  the  door  is  dual- 
leafed,  only  one  of  the  door  leafs  is 
required  to  respond  to  the  manual 
override  device. 
***** 

(d)  Door  exits  shall  be  marked,  and 
instructions  provided  for  their  use,  as 
required  by  §  239.107(a)  of  this  chapter. 


18.  Section  238.237  is  amended  by 
revising  the  introducton,'  text  of 
paragraph  (d)  and  revising  paragraph 
(d)(l)(i)  as  follows: 

§  238.237    Automated  monitoring. 

***** 

(d)  The  following  procedures  apply  if 
the  alerter  or  deadman  control  fails  en 
route  and  causes  the  locomotive  to  be  in 
non-compliance  with  paragraph  (a): 

(l)(i)  A  second  person  qualified  on 
the  signal  system  and  trained  to  apply 
the  emergency  brake  shall  be  stationed 
in  the  locomotive  cab;  or 


Subpart  D — Inspection,  Testing,  and 
Maintenance  Requirements  for  Tier  I 
Passenger  Equipment 

19.  Section  238.315  is  amended  by 
revising  paragraphs  (c)  and  (f)(3)  to  read 
as  follows: 

§  238.31 5    Class  lA  brake  test. 

***** 

(c)  A  Class  lA  brake  test  may  be 
performed  at  a  shop  or  yard  site  and  is 
not  required  to  be  repeated  at  the  first 
passenger  terminal  if  the  train  remains 
on  a  source  of  compressed  air  and; 

(1)  The  train  remains  in  the  custody 
of  the  train  crew;  or 

(2)  The  train  crew  receives  notice  that 
the  Class  lA  brake  test  has  been 
performed. 
***** 

(f)*   *   * 

(3)  For  MU  locomotives  that  utilize  an 
electric  signal  to  communicate  a  service 
brake  application  and  only  a  pneumatic 
signal  to  propagate  an  emergency  brake 
application,  the  emergency  brake 
application  functions  as  intended. 
***** 

20.  Section  238.317  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§238.317    Class  II  brake  test. 

*  «  •  *  • 

(d)  *  *  * 

(2)  For  MU  locomotives  that  utilize  an 
electric  signal  to  conununicate  a  ser\ice 
brake  application  and  only  a  pneumatic 
signal  to  propagate  an  emergency  brake 
application,  the  emergency  brake 
application  functions  as  intended. 


Subpart  E-Specific  Requirements  for 
Tier  II  Passenger  Equipment 

21,  Section  238.411  is  amended  by 
revising  paragraph  (b)(1)  to  read  as  ■ 
follows: 

§  238.41 1     Rear  end  structures  of  power  car 
cabs. 
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(b)*  *  * 

(1)  A  horizontal,  longitudinal  shear 
load  of  500,000  pounds  at  its  joint  with 
the  xinderframe  without  exceeding  the 
ultimate  strength  of  the  joint;  and 

*  *        •        «        * 

22.  Section  238.419  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  238.41 9    Truck-to-car-body  and  truck 
component  attachment. 

(a)  The  ultimate  strength  of  the  truck- 
to-car-body  attachment  for  each  unit  in 
a  train  shall  be  sufficient  to  resist 
without  failure  the  following 
individually  applied  loads:  a  vertical 
force  equivalent  to  2g  acting  on  the  mass 
of  the  truck;  and  a  force  of  250,000 
pounds  acting  in  any  horizontal 
direction  on  the  truck,  along  with  the 
resulting  vertical  reaction  to  this  load. 

•  *        *        *        * 

23.  Section  238.421  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b).  revising  paragraphs  (b)(1) 
and  (2),  revising  the  introductory  text  of 
paragraph  (c),  and  revising  paragraphs 
(c)(1)  and  (3)(ii)  to  read  as  follows: 

§238.421    Gla2ing. 

***** 

(b)  Particular  end-facing  exterior 
glazing  requirements.  Each  end-facing 
exterior  window  in  a  passenger  car  and 
a  power  car  cab  shall  also,  in  the 
orientation  in  which  it  is  installed  in  the 

car: 

(1)  Resist  the  impact  of  a  12-pound 
solid  steel  sphere  traveling  (i)  at  the 
maximum  speed  at  which  the  car  will 
operate  (ii)  at  an  impact  angle  no  less 
severe  than  horizontal  to  the  car.  with 
no  penetration  or  spall.  An  impact  angle 
that  is  perpendicular  (90  degrees)  to  the 
window's  surface  shall  be  considered 
the  most  severe  impact  angle  for 
piuposes  of  this  requirement;  and 

(2)  Demonstrate  anti-spalling 
performance  by  the  use  of  a  0.001-inch 
thick  aluminum  witness  plate,  placed 
12  inches  from  the  window's  surface 
during  all  impact  tests.  The  witness 
plate  shall  contain  no  marks  from 
spalled  glazing  particles  after  any 
impact  test;  and 
***** 

(c)  Passenger  equipment  ordered  prior 
to  May  12, 1999.  Each  exterior  window 
in  passenger  equipment  ordered  prior  to 
May  12,  1999,  may  comply  with  the 
following  glazing  requirements  in  lieu 
of  the  requirements  specified  in 
paragraphs  (a)  and  (b)  of  this  section: 

(IjEach  end-facing  exterior  window 
shall,  in  the  orientation  in  which  it  is 
installed  in  the  vehicle,  resist  the 
impact  of  a  12-pound  solid  steel  sphere 
traveling  (i)  at  the  maximum  speed  at 
which  the  vehicle  will  operate  (ii)  at  an 
impact  angle  no  less  severe  than 


horizontal  to  the  vehicle,  with  no 
penetration  or  spall.  An  impact  angle 
that  is  perpendicular  to  the  window's 
surface  shall  be  considered  the  most 
severe  impact  angle  for  purposes  of  this 
requirement. 
***** 

(3)  *  *  * 
i)  *  *  * 

(ii)  Demonstrate  anti-spalling 
performance  by  the  use  of  a  0.002-inch 
thick  aluminum  witness  plate,  placed 
12  inches  from  the  window's  surface 
during  all  impact  tests.  The  witness 
plate  shall  contain  no  marks  from 
spalled  glazing  particles  after  any 
impact  test;  and 
***** 

24.  Section  238.427  is  amended  by 
removing  paragraph  (e),  and  by  revising 
paragraph  (b),  revising  the  heading  of 
paragraph  (c),  and  revising  paragraph 
(d)  to  read  as  follows: 

§238.427    Suspension  system. 

***** 

(b)  Car  body  accelerations.  (1)  A 
passenger  car  shall  not  operate  imder 
conditions  that  result  in  a  steady-state 
lateral  acceleration  greater  than  0.1 2g  as 
measured  parallel  to  the  car  floor  inside 
the  passenger  compartment.  During  pre- 
revenue  service  acceptance  testing  of 
the  equipment  under  §  238.111  and 
§  213.345  of  this  chapter,  a  passenger 
car  shall  demonstrate  that  steady-state 
lateral  acceleration  does  not  exceed  O.lg 
at  the  maximum  intended  cant 
deficiency. 

(2)  While  traveling  at  the  maximum 
operating  speed  over  the  intended  route, 
the  train  suspension  system  shall  be 

designed  to: 

(i)  Limit  the  vertical  acceleration,  as 
measured  by  a  vertical  accelerometer 
mounted  on  the  car  floor,  to  no  greater 
than  0.55g  single  event,  peak-to-peak 
over  a  one  second  period; 

(ii)  Limit  lateral  acceleration,  as 
measured  by  a  lateral  accelerometer 
mounted  on  the  car  floor,  to  no  greater 
than  0.3g  single  event,  peak-to-peak 
over  a  one  second  period;  and 

(iii)  Limit  the  combination  of  lateral 
acceleration  (au)  and  vertical 
acceleration  (av)  occurring  over  a  one 
second  period  as  expressed  by  the 
square  root  of  (at-^  +av^)  to  no  greater 
than  0.6g,  where  at  may  not  exceed  0.3g 
and  av  may  not  exceed  0.55g. 
Compliance  with  the  requirements  of 
paragraph  (b)(2)  shall  be  demonstrated 
during  the  pre-revenue  service 
acceptance  testing  of  the  equipment 
required  under  §  238.111  and  §  213.345 
of  this  chapter. 

(3)  For  purposes  of  this  paragraph: 
(i)  Car  body  acceleration 

measurements  shall  be  processed 
through  a  filter  having  a  cut-off 
frequency  of  10  Hz;  and 


(ii)  Steady-state  lateral  acceleration 
shall  be  computed  as  the  mathematical 
average  of  the  accelerations  in  the  body 
of  a  ciuve,  between  the  spiral/curve 
points.  In  a  compound  curve,  steady- 
state  lateral  acceleration  shall  be 
measured  separately  for  each  curve 
segment. 

(c)  Truck  (hunting)  acceleration. 

*  *  « 

(d)  Overheat  sensors.  Overheat 
sensors  for  each  wheelset  joiunal 
bearing  shall  be  provided.  The  sensors 
may  be  placed  either  onboard  the 
equipment  or  at  reasonable  intervals 
along  the  railroad's  right-of-way. 

25.  Section  238.429  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 

§238.429    Safety  appliances. 

***** 

(f)*  *  * 

(3)  If  two  trainsets  are  coupled  to  form 
a  single  train  that  is  not  semi- 
permanently coupled  (i.e.,  that  is 
coupled  by  an  automatic  coupler),  the 
automatically  coupled  ends  shall  be 
equipped  with  an  end  handhold  that  is 
located  and  installed  so  that  an 
individual  can  safely  couple  and 
uncouple  the  trainsets.  The  end 
handhold  shall  be  not  more  than  16 
inches  from  each  side  of  the  car  and 
shall  extend  the  remaining  length  of  the 
end  of  the  car.  (If  the  equipment  is 
designed  with  a  tapered  nose,  the  side 
of  the  car  shall  be  determined  based  on 
the  outer  dimension  of  the  tapered  nose 
where  the  end  handhold  is  attached.) 
The  end  handhold  shall  also  meet  the 
mechanical  strength  and  design 
requirements  contained  in  paragraphs 
(c).  (d)(3),  and  (d)(6)  of  this  section.  If 
the  trainsets  are  semi-permanently 
coupled,  this  safety  appliance  is  not 
required. 
***** 

26.  Section  238.435  is  amended  by 
revising  paragraph  (i)  to  read: 

§  238.435    Interior  fittings  and  surfaces. 

***** 

(i)  If.  for  purposes  of  showing 
compliance  with  the  requirements  of 
this  section,  the  strength  of  a  seat 
attachment  is  to  be  demonstrated 
through  sled  testing,  the  seat  structiu-e 
and  seat  attachment  to  the  sled  that  are 
used  in  such  testing  must  be 
representative  of  the  actual  seat 
structure  in,  and  seat  attachment  to.  the 
rail  vehicle  subject  to  the  requirements 
of  this  section.  If  the  attachment 
strength  of  any  other  interior  fitting  is  to 
be  demonstrated  through  sled  testing, 
for  purposes  of  showing  compliance 
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with  the  requirements  of  this  section, 
such  testing  shall  be  conducted  in  a 
similar  manner. 

27.  Section  238.437  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§238.437    Emergency  communication. 


(a)  Except  as  further  specified, 
transmission  locations  at  each  end  of 
each  passenger  car,  adjacent  to  the  car's 
end  doors,  and  accessible  to  both 
passengers  and  crewmembers  without 
requiring  the  use  of  a  tool  or  other 
implement.  If  the  passenger  car  does  not 
exceed  45  feet  in  length,  or  if  the 
passenger  car  was  ordered  prior  to  May 
12,  1999,  only  one  transmission  location 
is  required; 
***** 

28.  Section  238.439  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 


§238.439    Doors. 

***** 

(g)  Door  exits  shall  be  marked,  and 
instructions  provided  for  their  use.  as 
required  by  §  239.107(a)  of  this  chapter 

29.  Section  238.433  is  amended  bv 
revising  it  to  read  as  follows: 

§  238.443    Headlights. 

(a)  Each  power  car  shall  be  equipped 
with  at  least  two  headlights.  Each 
headlight  shall  produce  no  less  than 
200,000  candela.  One  headlight  shall  be 
arranged  to  illuminate  a  person  standing 
between  the  rails  800  feet  ahead  of  the 
power  car  under  clear  weather 
conditions.  The  other  headlight  shall  be 
arranged  to  illuminate  a  person  standing 
between  the  rails  1.500  feet  ahead  of  the 
power  car  under  clear  weather 
conditions. 

(b)  A  power  car  with  a  headlight  not 
in  compliance  with  the  requirements  of 


paragraph  (a]  of  this  section  shall  be 
moved  in  accordance  with  the 
following; 

(1)  If  one  of  the  headlights  is 
defecti\'e,  the  defect  shall  be  considered 
d  non-running  gear  defect  subiec  t  to  the 
provisions  contained  in  ^  238  1 "  oi  this 
part- 

{2;  If  both  headlights  are  defective,  the 
power  car  shall  be  inspected  and  tagged 
m  accordance  with  the  requirements 
contained  in  ^s  238.1  Tie)  relating  to  non- 
running  gear  defects  The  power  c  ar 
mav  continue  tf)  be  used  in  passenger 
service  onh"  to  the  nearest  forward 
location  where  the  repairs  ne(  essdr^  to 
bring  the  power  car  into  compliance  can 
be  made  or  to  the  power  car's  next 
calendar  day  mechanical  inspection, 
whichever  occurs  first 

30.  Figure  2  to  subpart  E  is  revised  to 
read  as  follows; 

BILLING  CODE  4910-06-P 
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Power  Car  Cab 
Rear  End  Structure 
Conceptual  Implementation 


AU  ForcM  in  Kfps 


Figur*  2 


8IUJNG  CODE  491(M)6-C 

Subpart  F — Specific  Requirements  for 
Tier  H  Passenger  Equipment 

31.  Section  238.503  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§238.503    Inspection,  testing,  and 
maintenance  requirements. 

***** 

(f)  Movement  of  trains  with  other 
defects.  The  movement  of  a  train  with 
a  defect  other  than  a  power  brake  defect 
shall  be  conducted  in  accordance  with 
§  238.17,  with  the  following  exceptions: 

(1)  The  movement  of  a  Tier  II  power 
car  with  a  non-complying  headlight 
shall  be  conducted  in  accordance  with 
§  238.443(b)  of  this  part;  and 

(2)  When  a  failure  of  a  secondary- 
brake  on  a  Tier  II  passenger  train  occurs 


en  route,  that  train  may  remain  in 
service  until  its  next  scheduled  calendar 
day  Class  I  brake  test  equivalent  at  a 
speed  no  greater  than  the  maximum  safe 
operating  speed  demonstrated  through 
analysis  and  testing  for  braking  with  the 
friction  brake  alone.  The  brake  system 
shall  be  restored  to  100  percent 
operation  before  the  train  departs  that 
inspection  location. 


Subpart  G— Specific  Safety  Planning 
Requirements  for  Tier  II  Passenger 
Equipment— {AMENDED] 

32.  Section  238.603  is  amended  by 
revising  paragraphs  {a)(3)  and  (b)(4)  to 
read  as  follows: 


§  238.603    Safety  planning  requirennents. 

(a)  *  *  * 

(3)  Eliminate  or  reduce  the  risk  posed 
by  each  hazard  identified  to  an 
acceptable  level  using  a  formal  safety 
methodology  such  as  MIL-STD-882;  and 


(b)  *  *  * 

(4)  Eliminate  or  reduce  the  risk  posed 
by  each  hazard  identified  to  an 
acceptable  level  using  a  formal  safety 
methodology  such  as  MIL-STD-882; 
***** 

33.  Appendix  A  to  part  238  is 
amended  by  revising  the  entries  for 
sections  238.105  and  238.427  to  read  as 
follows; 
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Appendix  A  to  Part  238 — Schedule  of 
Civil  Penalties ' 


Section 


ViOiatiOr- 


violation 


238.105    Train  electronic  hardware  and  software  safety; 

(a),  (b),  (c)  Failure  to  develop  and  maintain  fiardware  and  software  safety 

(d)  Failure  to  include  required  design  features  

(e)  Failure  to  comply  with  hardware  and  software  safety  program  

•                                •                                 •                                 • 
238.427    Suspension  system  


7  500 
5,000 
5.000 


2  500 


11  000 

7  500 
7.500 


5000 


Issued  in  Washington,  DC,  on  April  10. 
2002. 

Allan  Rutter, 

Federal  Railroad  Administrator. 
(FR  Doc.  02-9419  Filed  4-22-02:  8:45  am] 

BILUNG  CODE  491(M>6-P 


'  A  penalty  may  be  assessed  against  an  individual 
only  for  a  willful  violation  Generally  uhen  two  or 
more  violations  of  these  regulations  are  discovered 
with  respect  to  a  single  unit  of  passenger  equipment 
that  IS  placed  or  continued  in  service  by  a  railroad, 
the  appropriate  penalties  set  forth  above  are 
aggregated  up  to  a  maximum  of  $10,000  per  day 
However,  failure  to  perform,  with  respect  to  a 
particular  unit  of  passenger  equipment,  any  of  the 
inspections  and  tests  required  under  subparts  D  and 
F  of  this  part  will  be  treated  as  a  violation  separate 
and  distinct  from,  and  in  addition  to,  any 
substantive  violative  conditions  found  on  that  unit 
of  passenger  equipment.  Moreover,  the 
Administrator  reserves  the  right  to  assess  a  penalty 


of  up  to  S22.000  for  any  violation  where 
circumstances  warrant.  See  49  t;FR  par  209. 
appendix  .\  Failure  to  observe  an\  t  ondition  for 
movement  of  defective  equipment  set  torth  m 
^  238.17  will  deprive  the  railroad  of  the  Benefit  of 
the  movement-for-repair  provision  and  make  the 
railroad  and  any  responsible  individuals  liable  for 
penalty  under  the  particular  reguialor\  sectionlsj 
concerning  the  substantive  defecKs)  present  on  thf 
unit  of  passenger  equipment  at  the  time  of 
movement.  Failure  to  observe  anv  condition  for  the 
movement  of  passenger  equipment  (  ontaining 
defective  safety  appliances,  other  than  power 
brakes,  set  forth  in  §  238.1  T|e)  will  deprive  the 
railroad  of  the  movement-for-repair  provision  ana 


make  the  .-.iilroad  and  anx  responsible  individuals 
liable  fur  ppnait\  untler  the  particular  regulatory 
sectionls.l  contained  in  part  231  of  this  chapter  or 
<»  238  429  concerning  the  substantive  defective 
condition  The  penalties  listed  for  failure  to  perform 
the  exterior  and  interior  mechanical  inspections 
and  tests  required  under  §  238.303  and  §  238  305 
may  be  assessed  for  each  unit  of  passenger 
equipment  contained  in  a  train  that  is  not  properly 
inspected  Whereas,  the  penalties  listed  for  failure 
to  perform  the  brake  inspertinns  and  tests  under 
6  238  m  thrcugh  is  238  319  rr,s\  be  assessed  for 
pac  h  t.'-am  t.hat  ii-  nut  pruper;;  insppitprt 


o    1=^ 


Tuesday, 
April  23,  2002 


Part  XI 


Department  of  Labor 

Veterans'  Employment  and  Training 
Service 


Service  to  Veterans:  Final  Performance 
Measures  for  State  Employment  Security 
Agencies;  Notice 
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DEPARTMENT  OF  LABOR 

Vaterans'  Employment  and  Training 
Sarvica 

Sarvica  to  Vatarana;  Final  Parformance 
Maaauraa  for  State  Employment 
Security  Agenciea 

agency:  Veterans'  Employment  and 
Training  Service,  Labor. 
action:  Final  Notice. 


summary:  By  law,  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (ASVET)  is  required  to 
establish  performance  standards  for  the 
provision  of  services  to  veterans  by 
State  Employment  Security  Agencies 
(SESA's).  The  ASVET,  in  turn,  is 
required  to  report  on  these  results  in  the 
Veterans'  Employment  and  Training 
Service's  (VETS)  Annual  Report  to 
Congress.  This  document  commimicates 
the  establishment  of  final  performance 
measures  for  the  provision  of  services  to 
veterans  by  the  public  labor  exchange, 
including  those  services  provided  by 
Local  Veterans'  Employment 
Representative  (LVER)  and  Disabled 
Veterans'  Outreach  Program  (DVOP) 
staff.  VETS'  performance  measurement 
system  for  the  public  labor  exchange 
consists  of  three  measures:  (1)  Veteran 
Job  Seeker  Entered  Employment  Rate, 
(2)  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months,  and  (3) 
Veteran  Job  Seeker  Entered  Employment 
Rate  Following  Receipt  of  Staff-Assisted 
Services.  These  measures  are  to  be 
calculated  for  two  categories  of  veterans: 
(1)  Veterans  and  Eligible  Persons  and  (2) 
Disabled  Veterans.  VETS  establishes 
these  measures  in  light  of  comments 
received  in  response  to  proposed 
performance  measures  for  services  to 
veterans  by  the  public  labor  exchange, 
as  published  in  the  Federal  Register  on 
May  31.  2001. 

EFFECTIVE  DATE:  These  performance 
measures  for  the  public  labor  exchange 
service  to  veterans  will  become  effective 
July  1,  2002. 

ADDRESS:  All  comments  received  during 
the  comment  period  following  the 
pubhcation  of  the  proposed  labor 
exchange  measures  for  services  to 
veterans  (66  FR  29602  et  seq.,  May  31. 
2001)  are  available  for  public  inspection 
and  copying  during  normal  business 
hours  at  the  Veterans'  Employment  and 
Training  Service,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW., 
Room  S-1316,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wilson.  202-693-4719  (voice),  or 
(800)  670-7008  (TTY/TDD  for  the 
hearing  impaired),  or  E-mail:  Wilson- 
Robert@dol.gov. 


SUPPLEMENTARY  INFORMATION: 

1,  Authority 

VETS  establishes  performance 
measures  for  the  provision  of  services 
by  the  public  labor  exchange  imder  the 
following  authority: 

A.  Title  38,  United  States  Code  (U.S.C). 
Chapter  41— lob  Counseling,  Training, 
and  Placement  Sendees  for  Vetemns, 
Sec.  4107(a)(1) 

The  Secretary  shall  establish 
administrative  controls  for  the  following 
purposes:  To  insure  that  each  eligible 
veteran,  especially  veterans  of  the  Vietnam 
era  and  disabled  veterans  and  each  eligible 
person,  who  requests  assistance  under  this 
chapter  (38  USCS  4100  et  seq.]  shall 
promptly  be  placed  in  a  satisfactory  job.  or 
job  training  opportunity  or  receive  some 
other  specific  form  of  assistance  designed  to 
enhance  such  veteran's  and  eligible  person's 
employment  prospects  substantially,  such  as 
individual  job  development  or  employment 
counseling  services. 

B.  Title  38.  U.S.C,  Chapter  41— Job 
Counseling,  Training,  and  Placement 
Services  for  Vetemns,  Sec.  4107  (b) 

The  Secretary  shall  establish  definitive 
performance  standards  for  determining 
compliance  by  the  State  public  employment 
service  agencies  with  the  provisions  of  this 
chapter  (38  USCS  4100  et  seq.)  and  chapter 
42  of  this  title  (38  USCS  4211  et  seq.). 

These  final  performance  measures  are 
separate  from  the  reporting 
requirements  of  section  4107  (c)  of  Title 
38,  U.S.C,  and  they  do  not  negate  these 
reporting  requirements.  Section  4212  of 
Title  38,  U.S.C.  requires  entities 
awarded  Federal  contracts  or 
subcontracts  of  $25,000  or  more  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
Special  Disabled  Veterans,  Vietnam-era 
Veterans,  Recently  Separated  Veterans, 
(Pub.  L.  106-419  added  Recently 
Separated  Veterans  to  the  class  of 
veterans  receiving  emphasis  under 
Federal  Contracts)  and  Campaign 
Veterans  (any  other  veterans  who  served 
on  active  duty  during  a  war  or  in  a 
campaign  or  expedition  for  which  a 
campaign  badge  or  expeditionary  medal 
has  been  authorized).  Federal 
contractors  and  subcontractors  are 
required  by  law  and  regulation  to  list 
virtually  all  job  openings  with  their 
local  SESA  office.  The  SESA's.  through 
the  public  labor  exchange  system,  are 
required  to  provide  priority  referrals  of 
qualified  targeted  veterans  to  these 
Federal  contractor  openings. 

II.  VETS  Performance  Measures 

A.  Background 

VETS  developed  its  performance 
measurement  system  based  upon  a 


series  of  tests  of  proposed  measures  and 
meetings  with  various  stakeholders. 
Beginning  in  September  1998,  and 
continuing  through  the  Summer  of 
1999,  VETS  reviewed  current 
performance  measurements  for  the 
public  labor  exchange  and  DVOP  and 
LVER  programs.  Following  the 
finalization  of  the  performance 
measiires  for  the  Workforce  Investment 
Act  (WIA)  in  1999,  and  the  publication 
of  recommendations  of  the  United 
States  Employment  Service's  (USES) 
workgroup  on  performance  measures  for 
the  public  labor  exchange  system  (65  FR 
49708  et  seq.,  Aug.  14,  2000),  VETS 
developed  five  proposed  measures  that 
were  consistent  writh  these  related 
workforce  development  programs. 
These  measures  were:  Entered 
Employment  Rate,  Employment 
Retention  Rate  at  Six  Months.  Earnings 
Gain,  Employment  Rate  FoUovnng 
Receipt  of  Staff- Assisted  Services  by 
Wagner-Peyser  Staff,  and  Entered 
Employment  Rate  Following  Referral  to 
a  Federal  Contractor. 

During  July  through  September  2000. 
VETS  conducted  a  beta  test  of  its 
proposed  performance  measures  in  six 
(6)  States.  Based  on  the  results  of  this 
beta  test,  the  final  recorrmiendations  of 
the  USES  workgroup  on  performance 
measures  for  the  public  labor  exchange, 
and  through  coordination  with  the 
USES  on  the  Revised  Employment  and 
Training  Administration  (ETA)  9002 
Reports  and  Revised  Employment  and 
Training  (ET)  Handbook  406  (ETA  9002 
Data  Preparation  Handbook),  VETS 
published  a  set  of  four  proposed 
performance  measures  in  the  Federal 
Register  (66  FR  29602  et  seq.,  May  31, 
2001).  These  measures  were  Veteran  Job 
Seeker  Entered  Employment  Rate. 
Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months.  Veterans' 
Employment  Rate  Following  Receipt  of 
Staff-Assisted  Services,  and  Federal 
Contractor  Job  Openings  Listed  with  the 
Public  Labor  Exchange.  The  first  three 
of  these  measure  were  proposed  to 
apply  to  all  Veterans  and  to  Disabled 
Veterans.  The  Federal  Register  Notice 
also  provided  a  general  framework  for 
establishing  expected  levels  of 
performance  for  each  of  these  measures. 

During  the  Sununer  of  2001.  VETS 
reviewed  and  analyzed  the  comments 
received  in  response  to  the  publication 
of  the  proposed  performance  measures. 
In  addition.  VETS  considered  reviews 
and  comments  from  various  soim:es  on 
its  proposed  measures  as  well  as  other 
related  measures,  and  guidelines.  VETS 
considered  the  findings  and 
recommendations  in  a  report  published 
in  May  2001,  by  the  General  Accounting 
Office  on  the  VETS  proposed 
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performance  measurement  system. 
VETS  then  considered  coirunentary  on 
the  proposed  measures  received  from 
SESA  representatives  who  attended  a 
series  of  four  Regional  Planning  and 
Management  Workshops  that  VETS 
hosted  across  the  country  earlier  in 
2001.  VETS  also  reviewed  the  final 
performance  measiu"es  for  the  public 
labor  exchange  established  by  the  ETA 
on  July  1 ,  2001 ,  and  the  comments 
received  by  USES  for  its  publication  of 
the  draft  ET  Handbook  406  and  VETS 
200  Reports.  Based  on  these 
considerations,  VETS  developed  its 
final  performance  measures  of  services 
to  veterans  by  the  public  labor 
exchange. 

The  final  measures  are  consistent 
with  Title  38,  U.S.C,  the  requirements 
of  the  Government  Performance  and 
Results  Act  (GPRA)  of  1993,  VETS" 
Strategic  Plan  and  Aimual  Plan,  and  the 
performance  measurement  systems 
established  by  the  WIA  and  the  USES. 

B.  Response  to  Comments 

In  response  to  the  foiu'  proposed 
VETS  performance  measures  published 
in  the  May  31,  2001,  Federal  Register, 
VETS  received  31  sets  of  comments 
distributed  as  follows:  representatives 
from  state  agencies  (17),  IDisabled 
Veterans'  Outreach  Program  Specialists 
and  Local  Veterans'  Employment 
Representatives  (9),  the  National 
Association  of  State  Workforce 
Agencies,  USES,  an  ETA  Regional  Office 
(3).  and  current  and  former  employees 
of  VETS  (2).  The  comments  are 
discussed  at  length  as  follows: 

(1)  Veteran  Job  Seeker  Entered 
Employment  Rate 

VETS  initially  proposed  the  Veteran 
Job  Seeker  Entered  Emplojrment  Rate 
defined  as: 

Of  Wagner-Peyser  Act  funded  labor 
exchange  applicants  who  are  veterans  and 
who  in  the  first  or  second  quarter  following 
registration  (Q.^  i  or  Q* :),  earned  wages  from 
a  new  or  different  employer  than  that  from 
which  the  applicant  earned  wages  in  the 
quarter  prior  to  registration  (Q-  i),  divided  by 
tie  number  of  applicants  registered  during 
the  measurement  period.  Those  applicants 
who  earned  wages  in  the  first  or  second 
quarter  following  registration  (Q+  i  or  Q*:). 
solely  from  the  same  employer  from  which 
wages  were  earned  in  the  quarter  prior  to 
registration  (Q- 1),  are  excluded  from  the 
measure. 

Comment  Five  respondents 
supported  the  measure  as  proposed. 
Eight  respondents  stated  concern  that 
the  two  quarter  period  to  follow-up 
veteran  registrants'  employment 
outcomes  after  the  registration  dates 
will  not  be  sufficient  for  those  with 
multiple  barriers  to  employment  or  who 


are  placed  in  training.  Six  respondents 
suggested  that  veterans  who  are  enrolled 
in  case  management  should  be  excluded 
from  the  denominator  for  the  Veteran 
Job  Seeker  Entered  EmplovTnent  Rate 
because  they  are  likely  to  require 
extensive  ser\'ices  over  a  period  of  time 
that  extends  beyond  two  outcome 
follow-up  quarters  (Q^  i  and  Q* :). 
Similarly,  four  respondents  suggested 
that  veterans  who  are  enrolled  in  long- 
term  training  should  be  excluded  from 
the  denominator  for  the  Veteran  Job 
Seeker  Entered  Employment  Rate 
because  their  employment  outcomes  are 
not  likely  to  appear  in  the  first  or 
second  quarter  after  registration. 

Response:  To  maintain  consistency 
with  the  final  measures  for  the  public 
labor  exchange,  as  published  by  the 
USES  in  the  May  31,  2001,  Federal 
Register,  VETS  will  retain  the  proposed 
definition  where  outcomes  are 
determined  in  the  two  quarters 
following  the  quarter  of  registration.  To 
ensure  consistency  with  the 
performance  measures  for  the  public 
labor  exchange,  VETS  will  use  the 
registration  policies  defined  in  the  ET 
Handbook  406.  VETS  and  USES  have 
jointly  discussed  the  issue  of  State 
systems  not  counting  registrants  while 
they  are  in  long-term  training  or  are 
receiving  intensive  services  such  as  case 
management.  In  order  to  develop  a 
broad,  overall  measure  of  the 
effectiveness  of  participation  in  the 
public  labor  exchange  system,  VETS 
and  USES  agree  that  states  are  not  to 
exclude  from  the  applicant  counts  any 
individuals  engaged  in  long  term 
training  or  case  management.  VETS 
believes  the  measure  of  Veteran  Job 
Seeker  Entered  Employment  Rate  will 
help  capture  the  success  of  the  public 
labor  exchange  efforts  to  assist  veteran 
job  seekers  in  achieving  the  desired 
outcome  of  entering  employment. 

(2)  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months 

VETS  initially  proposed  the  Veteran 
Job  Seeker  Employment  Retention  Rate 
at  Six  Months  defined  as: 

Of  those  Wagner-Peyser  Act  labor  exchange 
applicants  age  19  and  older  at  the  time  of 
registration  who  are  veterans,  and  who  in  the 
first  or  second  quarter  following  registration 
(Q*  1  or  Q,2).  earned  wages  from  a  new  or 
different  employer  than  that  from  which  the 
applicant  earned  wages  in  the  quarter  prior 
to  registration  (Q- 1);  those  who  also  continue 
to  earn  wages  in  the  third  or  fourth  quarter 
(Q.J  or  Q.4)  respectively,  following 
registration,  divided  by  the  number  who 
earned  wages  in  the  first  or  second  quarter 
after  registration  (Q- 1  or  Q^: ). 

Comment:  Six  respondents  supported 
the  measure  as  proposed.  Four 


respondents  asked  for  further 
clarification  about  why  this  measure 
includes  the  applicants  aged  19  years 
old. 

Response:  To  maintain  consistency 
with  the  public  labor  exchange  and  the 
similar  measure  for  Title  1  of  WIA.  the 
VETS  employment  retention  measure 
will  follow  the  definition  and 
specifications  set  forth  for  the  public 
labor  exchange  employment  retention 
measure.  The  exclusion  of  registrants 
under  the  age  of  19  at  the  time  of 
registration  will  remove  from  the 
equation  a  large  portion  of  those 
registered  job  seekers  who  most  likely 
are  seeking  only  short  term 
eniployment. 

Comment:  Five  respondents  stated 
that  the  measure  is  beyond  the  control 
of  the  public  labor  exchange  because 
several  factors  may  influence 
employment  retention.  Some  of  the 
possibilities  include  seasonal  nature  of 
some  occupations  and  changes  in  the 
economy  of  a  particular  area, 

Response:  vETS  acknowledges  that 
the  employment  retention  measure  is 
blind  to  labor  market  conditions.  In 
conjunction  with  the  USES.  VTTS  will 
be  developing  methods  to  adjust  frr 
economic  conditions  and  characteristics 
of  registered  veteran  job  seekers  to  use 
in  establishing  performance  goals  and 
for  interpreting  final  performance  levels 
compared  to  the  rates  established  in  the 
baseline  year. 

Comment:  One  respondent  noted  that 
the  measure,  as  originally  proposed, 
does  not  measure  the  same  group  of 
veterans  as  the  Veteran  Job  Seeker 
Entered  Employment  Rate  measure. 

Response:  We  agree  that  the  Veteran 
Job  Seeker  Employment  Retention  Rate 
at  Six  Months  measures  outcomes  for  a 
different  pool  of  applicants  than  those 
measured  in  the  Entered  Employment 
Rate.  The  Employment  Retention  Rate 
measures  outcomes  for  job  seekers  who 
are  age  19  or  older  at  the  time  of 
registration  while  the  Entered 
Employment  Rate  measures  outcomes 
for  applicants  of  all  ages.  The  intent  of 
the  proposed  Employment  Retention 
Rate  measure  is  to  determine 
employment  retention  outcomes  for 
those  most  likely  to  be  seeking  long- 
term  employment,  excluding  youth, 
who  are  most  likely  seeking  short  term 
employment. 

Comment:  Another  respondent  noted 
that  the  standard  does  not  measure 
movement  from  part-time  to  full-time 
work.  Some  respondents  also  noted  that 
initial  placements  are  often  temporary 
and  seasonal. 

Response:  VETS  supports  the  measure 
of  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months  as  a 
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measure  that  is  consistent  with  those  of 
other  workforce  development  programs. 
The  intent  of  the  measure  also  supports 
VETS'  vision  of  minimizing 
underemployment,  maximizing  career 
employment  opportunities,  and 
improving  labor  market  status  of  veteran 
job  seekers.  With  respect  to  the 
comment  about  temporary  and  seasonal 
work,  it  is  important  to  note  that  this 
measure  assesses  retention  in 
employment,  not  job  retention  with  a 
specific  employer.  To  be  counted  in  this 
measure,  the  veteran  job  seeker  must 
retain  some  form  of  employment  in  the 
two  quarters  following  initial  entry  to 
employment,  not  necessarily  continued 
employment  with  the  same  employer. 

Comment:  A  respondent  questioned 
the  effect  that  the  emphasis  on  self- 
service  and  automated  systems  will 
have  on  this  standard. 

Response:  The  measure  is  not 
intended  to  specifically  assess 
effectiveness  of  the  use  of  self-service 
tools  by  individuals.  Individuals  using 
only  self-service  tools  will  not  be 
counted  unless  a  State  has  defined  its 
registration  policy  to  include  these 
individuals  in  the  registered  applicant 
pool.  For  States  that  do  register  these 
individuals,  the  measure  will  help 
capture  the  quality  of  staff-assisted 
services,  facilitated  self-help  services, 
and  self-services  that  provide  job 
seekers  with  resources  to  secure  and 
maintain  continued  employment. 

Comment:  Another  respondent  also 
suggested  that  the  measure  will  be 
flawed  if  it  fails  to  take  into  account 
customer  satisfaction. 

Response:  The  measure  of  Veteran  lob 
Seeker  Employment  Retention  Rate  at 
Six  Months  does  not  specifically 
include  a  customer  satisfaction 
component  as  that  type  of  information 
is  intended  to  be  collected  separately. 
The  public  labor  exchange  performance 
measures  for  customer  satisfaction  will 
serve  as  a  broad  indicator  of  how  well 
the  public  labor  exchange  is  serving  all 
job  seekers  including  veterans. 

(3)  Veterans'  Employment  Rate 
Following  Receipt  of  Staff- Assisted 
Services 

VETS  initially  proposed  the  Veterans' 
lob  Seeker  Employment  Rate  Following 
Receipt  of  Staff-Assisted  Ser\'ices 
defined  as: 

Of  the  Wagner-Peyser  Act  applicants  who 
are  veterans,  who  registered  in  a  quarter. 
(Q„),  and  who  received  some  form  of  staff- 
assisted  services  from  public  labor  exchange 
staff,  the  number  who  are  employed  by  the 
end  of  the  first  or  second  quarter  after 
registration,  (Q,  i  or  Q .  :1. 

Comment:  Five  respondents 
supported  a  performance  measure  for 


Veterans'  Job  Seeker  Employment  Rate 
Following  Staff-Assisted  Services. 
Several  respondents  discussed  the 
definition  of  staff-assisted  services,  the 
ETA  policies  for  States  to  define 
registration,  and  the  potential  impacts  of 
these  two  issues  on  this  measure.  Four 
respondents  suggested  that  the  staff- 
assisted  services  should  be  more 
specifically  defined.  Two  respondents 
noted  that  it  is  possible  that  outcomes 
following  this  measure  are  likely  to  be 
similar  to  those  of  the  Veteran  Job 
Seeker  Entered  Employment  Rate 
because  States  may  choose  to 
implement  a  registration  policy  where 
only  those  job  seekers  who  receive  staff- 
assisted  services  are  actually  registered. 
Two  respondents  suggested  that  states 
should  have  greater  flexibility  to  define 
staff-assisted  services.  One  respondent 
recommended  that  referrals  to  a  job  not 
be  considered  a  staff-assisted  service 
because  this  activity  is  not  staff- 
intensive.  One  respondent 
recommended  not  implementing  this 
measure  unless  VETS  provides 
additional  funding  for  programming. 
Finally,  two  other  respondents 
suggested  that  the  quality  of  staff- 
assisted  services  can  be  measured 
through  the  Veteran  Job  Seeker 
Employment  Retention  Rate  After  Six 
Months  measure. 

Response:  The  comments  about  this 
measure  pertain  to  two  issues: 
registration  policies  and  definition  of 
staff-assisted  services.  The  new 
registration  policy  for  the  public  labor 
exchange  requires  that  anyone  receiving 
staff-assisted  services  be  registered. 
Under  the  WIA,  States  do  have  the 
option  to  register  those  using  only  self- 
service  tools.  For  States  that  exercise  the 
option  to  not  register  self-service 
customers.  VETS  acknowledges  that  the 
Veterans'  Employment  Rate  Following 
Receipt  of  Staff-Assisted  Services 
measure  may  parallel  the  entered 
employment  measure.  To  maintain 
consistency,  and  to  ensure  that  any 
veteran  in  any  State  who  received 
services  from  the  public  labor  exchange 
will  be  counted  by  the  VETS 
performance  measures.  VETS  will 
maintain  the  Veterans'  Employment 
Rate  Following  Receipt  of  Staff-Assisted 
Services  measure  (this  measure  will  be 
renamed  as  Veteran  Job  Seeker  Entered 
Employment  Rate  Following  Receipt  of 
Staff-Assisted  Services). 

The  elements  of  the  staff-assisted 
services  were  developed  in  consultation 
with  the  USES  workgroup  of  State 
representatives,  officials  from  the 
National  Association  of  State  Workforce 
Agencies,  and  staff  from  VETS  and  ETA 
National  and  Regional  offices.  The 
workgroup  revisited  the  definition  and 


specifications  for  staff-assisted  services 
to  ensure  that  uniformity  can  be 
achieved  among  States.  Therefore,  the 
elements  of  staff-assisted  services  have 
been  defined  in  ways  that  all  States  can 
reasonably  apply  the  definition  of  staff- 
assisted  services  to  their  specific 
workforce  development  programs  and 
systems. 

VETS  believes  that  this  measure  will 
provide  effective  data  regarding  the 
outcomes  of  more  intensive  public  labor 
exchange  services  to  veterans.  For 
example,  a  veteran  job  seeker  receiving 
staff-assisted  services  may  require  a 
multitude  of  services  any  one  of  which, 
or  combination  thereof,  may  require 
extensive  staff  time.  Thus,  measures  of 
entered  employment  outcomes  after 
receipt  of  staff-assisted  services  will 
provide  an  indication  of  the  quality  of 
those  services.  VETS  encourages  States 
to  collect  and  analyze  more  detailed 
information  on  staff-assisted  services,  as 
each  State  deems  necessar>'  for  its 
management  purposes. 

Comment:  Two  respondents  suggested 
that  VETS  consider  "weighting" 
services  so  that  those  Services  that  are 
more  staff-intensive  (such  as  case 
management)  are  given  additional 
weight,  compared  to  those  that  are  less 
intensive. 

Response:  VETS  is  exploring  the 
development  of  a  weighted 
measurement  system  that  would  further 
encourage  the  provision  of  intensive 
services  to  veterans  by  the  public  labor 
exchange  system. 

Comment:  Two  respondents  suggested 
that  case  management  by  DVOP  or 
EVER  staff  specifically  should  be 
emphasized  in  this  measure. 

Response:  VETS  is  focusing  its 
guidance  on  DVOP  services  to  address 
the  needs  of  those  veteran  job  seekers, 
particularly  disabled  veterans,  who 
could  benefit  from  case  management 
and  other  employment  development 
activities  by  DVOP  staff.  VETS  is 
currently  developing  specific 
performance  measures  as  well  as 
prototype  performance  standards  that 
would"  apply  to  DVOP  and  EVER  staff 
activities. 

Comment:  Another  respondent 
suggested  that  restricting  measurement 
for  this  measure  to  only  two  quarters 
may  not  fully  capture  the  entered 
employment  outcome,  and  therefore 
three  follow-up  quarters  would  be 
preferable. 

Response:  VETS  believes  that 
consistency  between  this  measure  and 
other  entered  employment  measures  for 
the  public  labor  exchange  will  help 
provide  broad,  overall  measures  of  the 
effectiveness  of  the  public  labor 
exchange  system  in  serving  veterans. 
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Therefore,  VETS  and  ETA  agree  that  this 
measure  should  use  data  from  the  two 
quarters  following  registration  as  the 
period  for  determining  entered 
employment  outcomes. 

(4)  Federal  Contractor  Job  Openings 
Listed  With  the  Public  Labor  Exchange 

VETS  initially  proposed  the  Federal 
Contractor  Job  Openings  Listed  with  the 
Public  Labor  Exchange  be  defined  as: 

The  percentage  increase  in  the  number  of 
Federal  contractor  job  openings  listed 
annually  with  the  public  labor  exchange, 
relative  to  the  number  listed  in  the  previous 
Program  Year  (PY). 

Comment:  VETS  received  27 
comments  on  the  proposed  measure  for 
Federal  Contractor  Job  Openings  Listed 
(FCjL)  With  the  Public  Labor  Exchange. 
Listing  of  jobs  by  Federal  contractors 
with  the  public  labor  exchange  is  not 
under  the  control  of  labor  exchange 
staff.  Foiu-  respondents  noted  that 
listings  of  contractors  and 
subcontractors  available  to  staff  are  not 
complete.  Seven  respondents  noted  that 
enforcement  of  the  FCJL  program  is  the 
responsibility  of  the  Office  of  Federal 
Contract  Compliance  Programs.  Nine 
respondents  noted  that  contractors  can 
meet  their  Federal  contractor  award 
requirements  by  listing  job  openings 
with  America's  Job  Bank,  not  the  public 
labor  exchange.  New  Federal  contracts 
in  any  given  State  do  not  necessarily 
imply  new  job  openings.  Firms  require 
new  contracts  to  maintain  their  current 
workforce.  The  quantity  of  new  Federal 
contractor  job  listings  is  determined  by 
the  amount  and  location  of  Federal 
contracting.  No  State  is  guaranteed  a 
quarter  to  quarter  increase  in  the 
number  of  Federal  contracts  that  will  be 
awarded  in  its  jurisdiction. 

Response:  VETS  has  chosen  not  to  use 
the  proposed  FCJL  measure  as  a 
performance  standard  for  the  public 
labor  exchange.  Since  VETS  is 
mandated  by  section  4212  of  Title  38, 
U.S.C.  to  report  to  Congress  on  Federal 
contractor  listing  and  hiring  activity. 
States  will  still  be  required  to  submit 
data  on  the  number  of  Federal 
contractor  job  listings  received,  the 
number  of  Federal  contractors  listing 
jobs,  the  number  of  veterans  referred  to 
FCJL  jobs,  and  on  the  number  of 
veterans  placed  in  FCJL  jobs. 

(5)  General  Comments 

Comment:  Additionally,  VETS 
received  a  number  of  comments  related 
to  performance  measures  in  general. 
Several  respondents  raised  concerns 
about  registration  policies.  Four 
respondents  requested  clarification  of 
the  definitions  of  (1)  registration,  (2) 
renewal  of  registration,  and  (3)  reporting 


periods,  as  they  relate  to  the  rolling  four 
quarter  concept.  One  respondent 
expressed  concern  that  under  the  self- 
service  concept,  the  number  of  veteran 
job  seekers  will  drop  significantly 
Another  respondent  suggested  that  in 
some  States,  the  registration  policy  will 
create  situations  where  the  only  veteran 
job  seekers  who  will  be  registered  are 
those  who  receive  intensive  services 
offered  principally  by  staff  funded 
under  WL\  grants,  without  regard  to  the 
ser\'ices  provided  by  staff  funded  under 
Wagner-Peyser  or  DVOP  or  LVER  grants 
As  a  result  of  these  registration  policies, 
the  labor  exchange  services  to  veterans 
will  be  evaluated  not  on  the  general 
veteran  population  served  by  the  public 
labor  exchange,  but  by  those  veterans 
receiving  intensives  services.  Similarly, 
two  respondents  expressed  concern  that 
the  new  measures  will  not  measure  the 
success  or  failure  of  the  self-service  and 
automated  systems,  unless  all  veterans 
who  use  self-service  are  registered.  Two 
respondents  voiced  concerns  that 
without  a  National,  uniform  policy  for 
registration,  data  will  not  be  available 
for  State-to-State  comparisons  that  are 
valid  or  reliable.  However,  another 
respondent  encouraged  VETS  to  allow 
States  to  establish  their  own  registration 
policies  for  self-service.  Another 
respondent  asked  for  clarification  that, 
as  the  public  labor  exchange  measures 
cire  modified.  VETS  measures  will  also 
be  modified  to  maintain  consistency. 

Response:  States  have  the  option  of 
registering  self-service  customers.  As  a 
result,  VETS,  in  conjunction  with  the 
USES,  has  decided  not  to  implement  a 
policy  that  will  require  registration  or 
establish  mandator\'  performance 
measures  for  users  of  self-ser\'ice  tools. 
To  maintain  consistency  with  the 
performance  measures  for  the  public 
labor  exchange.  VETS  will  use  the 
registration  policies  defined  in  the  ET 
Handbook  406.  A  veteran  job  seeker 
customer  is  counted  as  registered  during 
the  quarter  in  which  registration  occurs 
(registration  quarter)  and  the  subsequent 
three  quarters.  Registration  is  the  date  of 
registration  or  re-registration,  and  the 
registration  year  is  the  quarter  of 
registration  plus  the  following  three 
quarters.  A  veteran  job  seeker  who 
engages  in  a  labor  exchange  activity- 
after  a  registration  year  expires  will 
begin  a  new  registration  year,  and  will 
once  again  be  eligible  to  be  counted  in 
the  measures. 

For  purposes  of  reporting,  the  rolling 
four  quarter  period  concept  will  be 
used.  As  specified  in  the  ET  Handbook 
406,  the  ETA  9002A  (quarterly  ser\ices 
report  for  all  applicants),  and  the  ETA 
9002B  (quarterly  services  report  for 
veteran  applicants)  will  provide  data  on 


persons  who  either  registered  or 
received  ser\'ices  within  the  four  quarter 
reporting  period.  The  9002C  (quarterly 
outcome  report  for  all  applicants),  and 
9002D  (quarterly  outcome  report  for 
veteran  applicants)  will  report  the 
outcomes  available  on  ser\'ices  provided 
to  all  registered  job  seekers,  and  to 
veteran  job  seekers  for  the  four  quarter 
reporting  period  The  rolling  four 
quarter  reporting  period  eliminates  the 
concept  of  a  cany-over  registration  from 
one  program  year  to  the  next  and 
provides  uniformity  for  registration 
across  States. 

As  the  performance  measurement 
system  for  the  public  labor  exchange  is 
modified.  V^TS  will  continue  to 
coordinate  with  USES  to  ensure  as 
much  consistency  as  possible  between 
the  VTTS  measures  and  the  ETA 
measures  for  the  public  labor  exchange. 

Comment:  Other  respondents 
expressed  concern  about  the  use  of  wage 
records,  specifically  the  delay  in  the 
availability  of  wage  data  and  the 
difficulty  in  obtaining  access  to  wage 
data  for  Federal  employees.  militar\- 
employees,  interstate  data,  and 
occupations  where  employers  do  not 
regularly  submit  wage  data  to  State 
agencies.  One  respondent  recommended 
that  consideration  be  given  to  adding  a 
line  item  to  the  United  States 
Department  of  Labor  budget  to  cover  the 
costs  of  States'  use  of  the  Wage  Record 
Interchange  System.  Two  respondents 
voiced  concerns  about  the  additional 
costs  of  reporting  that  are  not  borne  by 
the  DVOP  and  LVER  grants.  A  final 
respondent  suggested  revisiting  the 
economic  model  used  by  the  Job 
Training  Partnership  Act  where 
considerations  such  as  unemployment 
rates  and  labor  market  conditions  are 
factored  into  the  results  to  evaluate 
outcomes. 

Response:  The  three  final 
performance  measures  rely  heavily  on 
wage  record  data  for  calculation.  VTTS 
acknowledges  that  the  time  lags  and 
lack  of  coverage  of  all  employers  that 
are  associated  with  Unemployment 
Insurance  (UI)  wage  record  data  will 
pose  significant  challenges  as  States 
transition  to  this  new  way  of  measuring 
the  performance  of  the  public  labor 
exchanges  ser\'icQS  to  veterans.  \TTS 
continues  to  support  the  use  of  wage 
record  data  for  performance 
measurement  of  the  public  labor 
exchange's  ser\'ices  to  veterans.  Use  of 
Ul  wage  records  is  consistent  with  the 
performance  measurement  systems 
established  for  WIA  and  for  the  public 
labor  exchange.  The  use  of  wage  record 
information  will  ease  the  burden  of 
administrative  follow-up  inherent  in  the 
current  reporting  system  for  the  public 
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labor  exchange.  In  conjunction  with  the 
USES,  VETS  will  be  developing 
methods  to  adjust  for  economic 
conditions  and  characteristics  of 
registered  veteran  job  seekers,  to  use  in 
establishing  performance  goals  and  for 
interpreting  final  performance  levels 
compared  to  the  rates  established  in  the 
base  line  year.  In  addition.  VETS  is 
working  with  USES  to  develop  data 
validation  procedures  to  support  quality 
control  in  performance  measurement 
and  data  collection. 

Comment:  One  respondent  requested 
further  clarification  about  the  decision 
not  to  pursue  the  earnings  gain  measure 
that  VETS  tested  with  historical  data  in 
six  States  in  the  summer  of  2000. 

Response:  During  our  analysis  of  the 
test  of  proposed  measures  in  the 
Summer  of  2000.  VETS  determined  that 
results  of  the  test  did  not  sufficiently 
demonstrate  that  States  could  produce 
this  measure  validly  and  reliably  due  to 
differences  in  the  way  the  States 
processed  the  data  for  this  measure.  In 
addition,  VETS  determined  that  the 
earnings  gain  measure  was  not  an 
effective  measure  for  the  public  labor 
exchange  since  there  is  no  control  over 
which  jobs  applicants  choose.  Thus, 
VETS  decided  not  to  use  earnings  gain 
as  a  performance  measure. 

Comment:  Other  comments  focused 
on  issues  pertaining  to  the 
implementation  of  the  performance 
measures.  Three  respondents  asked  for 
clarification  that  the  performance 
measures  are  to  be  applied  at  the  State 
level,  and  that  States  should  have  the 
authority  to  negotiate  and  establish 
standards  at  the  sub-State  level  with 
local  workforce  investment  boards. 
Another  respondent  asked  for 
clarification  of  whether  the  five  percent 
variance  will  be  for  the  total  standards 
or  the  negotiated  performance 
standards.  A  final  respondent  asked  for 
clarification  about  the  time  frames  for 
establishing  expected  performance 
levels,  when  performance  levels  may  be 
renegotiated,  and  the  impact  of 
receiving  an  incentive  or  renegotiating 
downward  the  initial  performance 

Response:  The  VETS  performance 
standards  are  intended  to  measure,  at 
the  State  level,  the  effectiveness  of 
services  provided  to  veterans.  The  State 
Directors  of  Veterans'  Employment  and 
Training  (DVETs)  and  representatives 
from  the  State  agencies  will  negotiate 
the  expected  levels  of  performance, 
based  on  past  performance  by  the  entire 
public  labor  exchange  system  in  their 
State.  State  agencies  retain  the  authority 
to  negotiate  and  establish  performance 
standards  with  the  local  workforce 
investment  areas  in  their  State.  The  five 


percent  variance  applies  to  each  of  the 
negotiated  performance  standards, 
developed  through  the  use  of  two  years 
of  data  if  possible,  but  not  less  than  one 
year,  to  establish  baseline  data  for  each 
performance  measure.  In  the  absence  of 
established  baseline  data,  negotiations 
between  DVETs  and  State  agencies  will 
form  the  basis  of  performance  standards 
for  the  transition  year  of  FY  2002.  Data 
from  PY  1999  and  FY  2000  should  serve 
as  the  basis  for  establishing  performance 
levels  for  FY  2002.  In  addition,  VETS  is 
seeking  several  States  willing  to  pilot 
new  performance  standards  based  on 
data  for  the  past  two  program  years 
replicating  outcomes  on  the  proposed 
performance  measures. 

Comment:  One  respondent  also  stated 
concerns  about  the  implications  that 
VETS  might  withhold  grant  funds  to 
support  incentives  for  States  with 
"exemplary  performance".  Another 
respondent  suggested  that  VETS  include 
incremental  incentives  in  the  definition 
of  performance  standards. 

Response:  VETS  is  exploring  the 
feasibility  of  initiating  an  incentive 
program  for  exemplary  performance  in 
service  to  veterans  by  a  State's  public 
labor  exchange  system.  Should  this 
incentive  program  be  implemented. 
VETS  does  not  intend  to  withhold  any 
grant  funds  from  State  agencies  to 
support  this  program. 

Comment:  One  respondent  suggested 
that  the  baselines  for  each  measure 
should  not  be  developed  by  each  State 
in  negotiation  with  the  DVET.  Rather, 
VETS  should  establish  a  National 
formula  and  time  frames  to  develop  a 
year  of  baseline  data.  Another 
respondent  stated  that  the  process  for 
negotiating  baselines  using  prior  data 
seems  unnecessary,  and  that  the  first 
cycle  of  data  following  July  2002  (FY 
2002)  should  be  the  basis  for  States' 
negotiations  with  DVETs. 

Response:  VETS  intends  for  each 
State  to  develop  baseline  data  based  on 
their  past  performance.  This  allows  for 
consideration  of  economic  conditions, 
new  business  start-ups,  State  legislation, 
and  other  factors  which  might  impact 
on  an  individual  State's  performance. 
Thus,  as  with  the  negotiations  for 
performance  measures  under  Title  I  of 
WIA,  States  are  given  the  flexibility  to 
develop  their  own  baseline  data. 

Comment:  One  respondent  suggested 
that  comparisons  be  restricted  to 
comparing  veteran  outcomes  against 
veterans  served,  rather  than  comparing 
veterans  against  the  total  population  of 
job  seekers  served  by  the  public  labor 
exchange.  The  respondent  also 
suggested  counting  the  number  of 
transactions  and  the  number  of  times  an 
individual  is  served. 


Response:  Beginning  in  FY  2002, 
comparisons  of  services  to  veterans 
versus  service  to  other  groups  will  not 
be  used  as  a  quantitative  performance 
measure.  The  new  VETS  performance 
measures  do  not  include  comparisons  of 
veteran  job  seeker  services  or  outcomes 
to  those  of  other  populations  served  by 
the  public  labor  exchange.  The  intent  of 
the  new  measures  is  to  encourage  a 
State's  public  labor  exchange  system  to 
improve  its  services  to  veterans,  as 
compared  to  its  previous  years' 
performance.  These  improvements  will 
be  demonstrated  by  the  three  outcome 
measiu'es:  Veteran  Job  Seeker  Entered 
Employment  Rate.  Veteran  Job  Seeker 
Employment  Retention  at  Six  Months, 
and  Veteran  Job  Seeker  Entered 
Employment  Rate  Following  Receipt  of 
Staff-Assisted  Services,  rather  than 
counts  of  the  number  of  services 
provided.  Counts  of  services  provided 
are  more  process-oriented,  and  do  not 
reflect  VETS'  emphasis  on  outcomes. 

Comment:  One  respondent  asked  for 
clarification  about  the  definition  of 
Disabled  Veteran  and  Special  Disabled 
Veteran,  if  the  registrant  did  not  serve 
over  180  days. 

Response:  The  VETS  performance 
measures  and  other  reporting 
requirements  for  services  to  veterans  by 
the  public  labor  exchange  v^dll  use  the 
legal  definition  of  veteran  as  established 
by  section  4211  of  Title  38.  U.S.C.  As 
this  relates  to  disabled  veterans,  if  the 
applicant  did  not  serve  on  active  duty 
for  over  180  days,  then  he/she  must 
have  been  discharged  or  released  with 
other  than  a  dishonorable  discharge, 
and  have  been  discharged  or  released 
because  of  a  service-coimected 
disability. 

Comment:  One  respondent  noted  that 
the  VETS  measures  do  not  distinguish 
among  the  One-Stop  partners,  public 
labor  exchange  staff,  or  other 
employment  security  staff  such  as 
DVOF  or  LVER  staff  who  serve  veteran 
job  seekers.  Additionally,  the 
respondent  asked  for  clarification  on 
how  States  should  determine  which 
VETS  200  Report  is  credited  with 
service  in  the  event  that  an  LVER  and 
a  DVOF  both  serve  the  same  individual. 
Another  respondent  stated  that  since 
only  two  measures  are  exactly 
consistent  with  the  public  labor 
exchange  measures,  States  will  have  a 
more  difficult  time  integrating  veterans 
services  into  the  entire  One-Stop 

system. 

Response:  The  intent  of  the  VETS 
performance  standards  is  to  measure  the 
services  to  veterans  by  the  entire  public 
labor  exchange  system.  This  system 
includes  One-Stop  partners,  public 
labor  exchange  staff,  and  DVOF  and 
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LVER  staff.  The  measures  are  not 
designed  to  distinguish  which  particular 
program  provided  services  to  veteran 
job  seekers.  The  specifications  for 
generating  the  Veteran  Job  Seeker 
Entered  Employment  Rate  measure  and 
the  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  MonUis  measure 
are  exactly  the  same  as  the  public  labor 
exchange  measures,  with  the  exception 
that  the  VETS  measures  restrict  the 
applicant  pool  to  veterans.  The  measure 
of  Veteran  Job  Seeker  Entered 
Employment  Rate  Following  Receipt  of 
Staff-Assisted  Services  is  an  outcome 
that  the  USES  is  not  measuring.  This, 
however,  is  an  outcome  measure  on 
services  that  are  to  be  provided  to 
veterans  by  the  entire  public  labor 
exchange  system.  The  revised  ETA 
9002B  and  D  Reports  are  proposed  to 
capture  the  necessary  information  about 
receipt  of  staff-assisted  services  and 
outcomes  following  these  staff-assisted 
services.  VETS,  in  conjunction  with 
USES,  has  made  every  effort  to 
minimize  reporting  burdens  incurred  by 
States  while  still  requesting  sufficient 
information  to  demonstrate  that  veteran 
job  seekers  receive  suitable  services 
from  the  public  labor  exchange.  The 
specification  for  the  revised  VETS  200C 
Report  provides  procedures  for 
generating  reports  of  unduplicated 
counts  of  services  to  veteran  job  seekers 
by  DVOP  and  LVER  staff. 

C.  VETS  Performance  hfeasures 

We  establish  three  performance 
measures  for  the  provision  of  services  to 
veterans  by  the  public  labor  exchange: 

•  Veteran  Job  Seeker  Entered 
Employment  Rate. 

•  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months. 

•  Veteran  Job  Seeker  Entered 
Employment  Rate  Following  Receipt  of 
Staff-Assisted  Services. 

The  VETS  performance  measures 
apply  to  public  labor  exchange  services 
provided  to  veterans  as  part  of  the  One- 
Stop  delivery  systems  implemented  by 
the  States.  These  services  include  those 
provided  by  DVOP  and  LVER  staff  and 
other  public  labor  exchange  staff 
employed  through  funds  under  the 
Wagner-Peyser  Act.  At  their  discretion. 
States  may  include  other  publicly- 
funded  labor  exchange  services  in  this 
measurement  system  for  services  to 
veterans. 

The  VETS  performance  measures 
apply  to  all  individuals  who  meet  the 
definition  of  eligible  veteran  or  other 
eligible,  as  established  by  sections  4101 
and  4211  of  Title  38.  U.S.C.  An  eligible 
veteran  is  a  person  who  served  on  active 
duty  for  a  period  of  more  than  180  days 
and  was  discharged  or  released 


therefirom  with  other  than  a 
dishonorable  discharge;  or  was 
discharged  or  released  from  active  duty 
because  of  a  service-connected 
disability;  or  a  member  of  a  reserve 
component  who  served  on  active  duty 
during  a  period  of  war  or  in  a  campaign 
or  expedition  for  which  a  campaign 
badge  is  authorized  and  was  discharged 
or  released  with  other  than  a 
dishonorable  discharge. 

Other  eligible  persons  must  fit  the 
following  criteria,  established  in  section 
4101(5}  (A),  (B).  and  (C)  of  Title  38. 
U.S.C: 
— The  spouse  of  any  person  who  died  of 

a  service-connected  disability; 
— The  spouse  of  any  member  of  the 
Armed  Forces  serving  on  active  duty, 
who  at  the  time  of  application,  is 
listed  in  one  or  more  of  the  following 
categories  and  has  been  so  listed  for 
a  total  of  more  than  ninety  days:  (i) 
Missing  in  action,  (ii)  captured  in  the 
line  of  duty  by  a  hostile  force,  (iii) 
forcibly  detained  or  interned  in  the 
line  of  duty  by  a  foreign  government 
of  power;  or 
— The  spouse  of  any  person  who  has  a 
total  disability  permanent  in  natiire 
resulting  from  a  service-connected 
disability. 

A  veteran  job  seeker  is  counted  as  a 
registered  veteran  job  seeker  during  the 
quarter  in  which  the  registration  occurs 
(registration  quarter),  and  the 
subsequent  three  quarters.  This  four 
quarter  period  constitutes  the 
registration  year.  A  registered  veteran 
job  seeker  who  receives  services  during 
the  fourth  quarter  after  the  registration 
quarter  will  begin  a  new  registration 
year,  or  will  be  considered  re-registered. 
This  veteran  job  seeker  will  be  counted 
again  during  each  of  the  four  reporting 
periods  covering  the  subsequent 
registration  year.  If  the  veteran  job 
seeker's  registration  year  lapses,  and 
after  some  time  he  or  she  retiuns  to  the 
public  labor  exchange,  that  job  seeker 
would  begin  a  new  registration  year. 

The  VETS  performance  measures  are 
defined  below. 

(1)  Veteran  Job  Seeker  Entered 
Employment  Rate  (VJSEER) 

The  count  of  registered  job  seekers 
who  are  veterans  and  who.  in  the  first 
or  second  quarter  following  the 
registration  quarter  (Q«  i  or  Q.  2). 
earned  wages  from  a  new  or  different 
employer  than  that  from  which  the 
registered  veteran  job  seeker  earned 
wages  in  the  quarter  prior  to  registration 
(Q^  1),  divided  by  the  difference 
between  the  count  of  veteran  job  seekers 
who  registered  or  re-registered  with  the 
labor  exchange  during  any  of  the 
previous  four  calendar  quarters  and  the 


count  of  any  of  those  veteran  job  seekers 
whose  wages  earned  in  the  first  and 
second  quarter  following  registration 
were  exclusively  with  the  same 
employer  from  which  wages  were 
earned  in  the  quarter  prior  to 
registration. 

This  measure  contains  the  following 
elements. 

Entered  EmployTnent  with  a  Mew 
Employer:  To  be  counted  as  successfully 
entering  employment,  the  veteran 
applicant  must,  in  the  first  or  second 
quarter  following  the  quarter  of 
registration  (Q. ,  or  Q^ ;),  earn  wages 
from  a  different  employer  than  from 
whom  he/she  earned  wages  in  the 
quarter  prior  to  registration  (Q- 1). 

Registered  Veteran  fob  Seeker: 
Veteran  job  seekers  are  considered  to  be 
registered  for  a  four  quarter  period 
beginning  with  their  registration  quarter 
and  the  subsequent  three  quarters 
(registration  year).  Veteran  job  seekers 
who  engaged  in  a  labor  exchange 
activity  after  their  registration  year  has 
expired,  will  be  re-registered  and  will 
then  begin  a  new  registration  year. 

Quarter  of  Registration:  The  calendar 
quarter  in  which  a  veteran  job  seeker 
completed  an  initial  registration  with 
the  public  labor  exchange  (Qo)  or  in 
which  a  previously  registered  job  seeker 
began  a  new  registration  year. 

A  veteran  job  seeker  may  be  employed 
or  unemployed  at  the  time  of 
registration.  The  key  factor  that 
determines  whether  the  veteran  job 
seeker  is  counted  in  the  entered 
employment  rate  is  if  he/she  earns 
wages  with  a  new  employer  in  the 
follow-up  quarters  after  the  registration 
quarter.  A  successful  employment 
outcome  is  determined  by  comparing 
the  Employer  Identification  Numbers 
(EIN)  of  registered  veteran  job  seekers' 
employers  prior  to  and  following 
registration  based  on  information 
contained  in  the  UI  wage  record 
database,  the  State  Directory  of  New 
Hires  database,  or  other  available 
records.  Veteran  job  seekers  who  remain 
employed  exclusively  with  the  same 
employees)  (those  found  in  Q- 1) 
during  the  measurement  period  are 
excluded  from  the  calculation. 

(2)  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months  (VJSERR) 

The  count  of  the  number  of  registered 
veteran  job  seekers  who  are  veterans  age 
19  and  older  at  the  time  of  registration, 
who  in  the  first  or  second  quarter 
following  registration  (Q.  ,  or  Q. :), 
earned  wages  from  a  new  or  different 
employer  than  that  from  which  the 
applicant  earned  wages  in  the  quarter 
prior  to  registration  (Q    1).  and  who  also 
continued  to  earn  wages  in  the  second 
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quarter  following  the  quarter  in  which 
they  entered  employment  (Q-^  3  or  Q » 4). 
divided  by  the  number  of  veteran  job 
seekers  who  entered  employment 
during  the  reporting  period. 

This  measure  contains  the  following 
elements. 

Entered  Employment  with  a  New 
Employer  (age  19  and  older):  The  base, 
or  the  denominator,  of  the  VJSERR 
measiire  is  the  number  of  veteran  job 
seekers  age  19  and  older  at  the  time  of 
registration  who  enter  employment  with 
a  new  employer  in  the  first  or  second 
quarter  after  the  quarter  of  registration. 
The  process  for  determining  entered 
employment  is  described  above  in  the 
VJSERR  section. 

Retained  Employment  Two  Quarters 
after  Entered  Employment  with  a  New 
Employer  (age  19  and  older):  To  be 
counted  in  this  measure,  veteran  job 
seekers  must  earn  wages  in  the  second 
quarter  following  the  quarter  in  which 
they  entered  employment  with  a  new- 
employer.  If  a  veteran  job  seeker  enters 
employment  in  the  first  quarter  after 
registration,  then  this  measure  will 
check  to  see  if  he/she  is  still  earning 
wages  in  the  third  quarter  after  the 
quarter  of  registration.  If  the  veteran  job 
seeker  enters  employment  in  the  second 
quarter  following  the  quarter  of 
registration,  then  this  measure  will 
check  to  see  if  he/she  is  still  earning 
wages  in  the  fourth  quarter  after 
registration. 

Successful  employment  retention  is 
recorded  for  veteran  job  seekers,  age  19 
and  older  at  the  time  of  registration, 
who  are  determined  to  have  entered 
employment  according  to  the  entered 
employment  rate  measure,  and  who 
earned  wages  with  any  employer  in  the 
second  quarter  following  the  quarter  in 
which  they  were  first  determined  to 
have  entered  employment. 

(3)  Veteran  Job  Seeker  Entered 
Employment  Rate  Following  Receipt  of 
Staff-Assisted  Services  (VERS) 

The  coimt  of  registered  job  seekers 
who  are  veterans  and  who,  in  the 
quarter  of  registration  (Qo)  or  in  the  first 
or  second  quarters  following  the  quarter 
of  registration.(Q.^ :  or  Q. 2)  received 
staff-assisted  services  and  who  in  the 
first  or  second  quarter  following  the 
registration  quarter  (Q.^  1  or  Q^  2)  earned 
wages  from  a  new  or  different  employer 
than  that  from  which  the  registered  job 
seeker  earned  wages  in  the  quarter  prior 
to  registration  (Q- 1);  divided  by  the 
difference  between  the  count  of  job 
seekers  who  are  veterans  who  registered 
or  re-registered  with  the  labor  exchange 
during  any  of  the  previous  four  calendeu 
quarters  and  who  in  the  first  or  second 
quarter  following  registration  (Q.^  1  or 


Q+  2)  received  staff-assisted  services, 
and  the  count  of  any  of  those  same  job 
seekers  whose  wages  earned  in  the  first 
or  second  quarter  following  registration 
(Q .  1  or  Q » 2)  were  exclusively  with  the 
same  employer  from  which  wages  were 
earned  in  the  quarter  prior  to 
registration  (Q    1) 

This  measure  contains  the  foUowang 
elements. 

Received  Staff-Assisted  Services:  The 
elements  of  staff-assisted  services  can  be 
found  in  the  Revised  ET  Handbook  406. 
These  elements  were  developed  in 
consultation  with  the  USES  workgroup 
of  State  representatives,  officials  fi'om 
the  National  Association  of  State 
Workforce  Agencies,  and  staff  from 
VETS  and  ETA  National  and  Regional 
offices.  Draft  Specifications  for  the  ET 
406  Handbook  were  pubhshed  in  the 
Federal  Register  on  June  6.  2001  (66  FR 
30487  et  seq.). 

Entered  Employment  with  a  New 
Employer:  To  be  counted  as  successfully 
entering  employment,  the  veteran 
applicant  must  meet  the  entered 
employment  criteria  as  described  in 
measure  (1)  above,  and  have  received 
staff-assisted  services  during  the 
measurement  period  (Q0-Q  +  2 ).  as 
reported  on  the  ETA  9002  Reports. 

D.  Levels  of  Performance  and  Rules  for 
Application 

VETS  will  use  the  WIA  Title  I 
framework  (published  in  Training  and 
Employment  Guidance  Letter  No.  8-99) 
which  was  also  used  for  negotiating  and 
setting  expected  performance  levels  for 
public  labor  exchange  services. 
Accordingly,  States,  in  conjimction  with 
their  DVET.  will  develop  baseline  data 
for  each  of  the  measures  based  on 
historical  data,  analyze  the  baseline 
data,  and  propose  performance  levels 
for  each  measure  based  on  that  analysis. 
Each  State  will  negotiate  with  its  DVET 
to  obtain  mutually  agreed  upon 
expected  levels  of  performance. 

In  developing  baseline  data.  States 
should  use  two  years  of  data  if  possible, 
but  not  less  than  one  year  in 
determining  trends  for  performance  and 
factors  which  may  influence 
performance.  In  establishing  expected 
performance  levels  for  each  measure, 
factors  beyond  the  control  of  the  State 
are  also  to  be  considered.  When 
submitting  their  proposed  performance 
levels.  States  should  be  prepared  to 
provide  support  for  their  proposed 
levels  by  providing  baseline 
performance  data,  the  methodology  for 
developing  baseline  data,  and  a 
description  of  data  sources. 

The  Regional  Administrator  for 
Veterans'  Employment  and  Training 
(RAVET)  will  review  the  negotiated 


levels  of  performance  as  submitted 
through  the  DVET  and  will  compare  the 
expected  performance  levels  with  the 
National  averages,  baseline  information 
from  other  States,  and  the  negotiated 
levels  of  performance  established  for 
other  States,  while  taking  into  account 
factors  including  differences  in 
economic  conditions  and  other  factors 
as  discussed  above.  The  RAVET  will 
analyze  the  quality  of  the  data  presented 
by  States,  including  the  relevance  of  the 
data,  the  source  of  the  data,  the  time 
period  from  which  the  data  were  drawn, 
and  if  the  data  are  part  of  a  trend  or 
anomalous.  Established  GPRA  Annual 
Performance  Plan  goals  for  relevant 
measures  will  also  be  an  important  part 
of  the  Regional  review  and  negotiation 
of  performance  levels.  When  the 
RA VET'S  analysis  is  completed,  if  need 
be,  there  will  be  the  opportunity, 
through  the  DVET,  for  negotiations  with 
the  State  to  obtain  mutually  agreed 
upon  expected  levels  of  performance. 
Provisions  will  also  be  made  for 
renegotiation  of  performance  levels  if 
circumstances  arise  that  result  in  a 
significant  change  in  the  factors  used  to 
estabhsh  the  original  levels.  It  is 
understood  that  either  a  State  or  VETS 
may  elect  to  renegotiate  performance  as 
new  information  becomes  available. 
Factors  which  will  be  considered  for 
making  changes  include  those  discussed 
above. 

During  the  first  year  of 
implementation  of  the  new  performance 
measures  in  PY  2002,  performance  will 
be  reviewed  as  follows:  States  will  be 
held  harmless  from  any  consequences  of 
failing  to  meet  their  performance  goals. 
Actud  performance  for  each  program 
year  will  be  compared  to  negotiated 
performance  levels.  If  a  State's  actual 
performance  varies  from  the  expected 
performance  level  by  minus  two  percent 
or  more,  VETS  will  have  the  option  of 
renegotiating  new  performance  levels 
with  the  State.  VETS  will  offer  technical 
assistance  as  well  as  giving 
consideration  to  external  factors 
affecting  performance  levels.  A  negative 
variation  of  five  percent  or  more  would 
result  in  the  requirement  of  a  State 
Corrective  Action  Plan  (CAP)  to  rectify 
the  situation.  Failiu«  to  submit  or 
comply  with  a  CAP  could  become  the 
basis  for  sanctions. 

Signed  at  Washington,  DC,  this  16th  day  of 
April. 

Frederico  Juarbe  Jr.. 

Assistant  Secretary,  Veterans'  Employment 
and  Training  Service. 
[FR  Doc.  02-9918  Filed  4-22-02;  8:45  am] 
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lists  parts  and  section.s  affected  bv 
the  revision  date  of  each  title. 

3  CFR 

Exacutive  Orders: 

12473  (See  EO 

13262) 18773 

13262  18773 

Proclamations: 

7536 17599 

7537  17601 

7538 17905 

7539 18083 

7540 19097 

7541 19099 

7542 19633 

7543 19635 

Administrative  Orders: 
Presidential 

Detenninations 
No.  2002-12  of  April  1 

2002  18461 

5  CFR 

410 15463 

550 15463,  19319 

551 15463 

630 15463 

1600 17603 

1650 , 17603 

7  CFR 

300 18463 

301 18463    18464 

318 18463 

319 18463 

353 18463 

400 16285 

401 16285 

403 16285 

405 16285 

406 16285 

409 16285 

414 16285 

415 16285 

416 16285 

422 16285 

425 16285 
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435 16285 

437 16285 

441 16285 

443 16285 

445 16285 

446 16285 

447 16285 

450 16285 

451 16285 

454 16285 

455 16285 

456 16285 

458 16285 

916 16286 

917 16286 


ce  of  the  Federal  Register 
Sections  Affected  ILSA),  which 
documents  published  since 

989 15707 

1030 19507 

1210 17907 

1280 17848 

1703 16011 

1714 16969 

1951 19101 

3565 16969 

Proposed  Rules: 

12 19699 

28 19357 

354 19524 

500 17301 

905  15339 

920 15339   18517 

927 15747 

1205 '. 15495 

1219 17018 

1710 17018 

8  CFR 

214  18062 

236 19508 

241 19508 

248 18062 

286  15333 

Proposed  Rules: 

214 18065 

235 •. 18065 

248 18065 

286  15753 

9  CFR 

53  ^7605 

72 17605    18466 

94    15334 

113  15711 

Proposed  Rules: 

Oh   III  15501 

97   19524 

130 19524 

113  16327 

10  CFR 

20  16298 

Proposed  Rules: 

50 16654 

170  17490 

171    : 17490 

430  17304 

710 16061 

824  15339 

12  CFR 

3  16971 

208    16971 

225  16971 

226    16980 

264a 15335 

304    18793 

325    16971 

567 16971 
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609 16627 

611 17907 

614 17907 

620 16627 

951       18796 

985 18806 

1750 19321 

Proposed  Rules: 

563b 17230 

574 17230 

575 17230 

13CFR 

121 19637 

Proposed  Rules: 

121  16063,  17020,  19317 

14CFR 

23 18807 

39 15468,  15470,  15472, 

15473,  15475,  15476,  15714, 
15717,  16011,  16983,  16987, 
16991,  16994,  17279,  17917, 
17923,  17929,  17931,  17934, 
18810,  18813,  18815,  19101, 
19104,  19322,  19327,  19511, 
19637,  19640,  19641,  19644, 
19646,  19650,  19652,  19655, 
19657,  19659,  19661,  19663, 
19809,  19810 

71  15478,  15479,  18059, 

18467,  18817,  19107,  19108, 
19330,  19514,  19666 

97    16013,  16014,  19667, 

19669 

330 18468 

Ch.VI 17258 

1300 17258 

1310 17258 

Proposed  Rules: 

Ch.l 19534 

25  16329,  16656 

39 15755,  15758,  15760, 

15762,  15763,  16064,  16067, 

16069,  16330,  16331,  16333, 

16335,  17305,  17306,  18141. 

19132,  19134 

71 15502,  15503,  15504, 

18517,  19135,  19710,  19711 
382 17308 

16CFR 

305 17936 

312 18818 

Proposed  Rules: 

310 15767 

17CFR 

230 19671,  19848 

239 19848 

240 19671 

270 19848 

274 19848 

Proposed  Rules: 

3       19358 

229 19896 

230 19886,  19914 

239 19914 

240 19896 

249 19896,  19914 

274 19886 

275 19500 

279 19500 


18CFR 
Proposed  Rules: 

Ch.  1 16071 

284 19136 

19CFR 

181       15480.  19810 

191 16634 

Proposed  Rules: 

141      16664 

142 16664 

20CFR 

Proposed  Rules: 

404 19138 

21  CFR 

173 15719 

201 16304 

330 16304 

331 16304 

341 16304 

346 16304 

355 16304 

358 16304 

369 16304 

510 17282 

520 17284 

522 17282,  18085,  18086 

701 16304 

Proposed  Rules: 

184 18834 

212  15344 

872 16338 

22  CFR 

41         18821 

62 17611 

Proposed  Rules: 

213 17655 

24  CFR 

3284 18398 

50 19492 

1005 19492 

25  CFR 

Proposed  Rules: 

542 19713 

26  CFR 

1  18988 

54  18988 

602 18988 

Proposed  Rules: 

1  17309.  18834.  18835, 

19713 

54   19713 

301 18839 

602 19713 

27  CFR 

20      17937 

40 19332 

252 18086 

Proposed  Rules: 

4 17312 

28  CFR 

89 17027 

29  CFR 

1926 18091 

1979..... 15454 


2520 17264 

2700 18485 

4022 16950,  18112 

4022B 16950 

4044 16950,  18112 

Proposed  Rules: 

552 16668,  17760 

1926 18145 

30  CFR 

75 18822 

201 19109 

206 19109 

212  19109 

216 19109 

217  19109 

218 19109 

219 19109 

220 19109 

227  19109 

228 19109 

230 19109 

241  19109 

243 19109 

Proposed  Rules: 

58  19140 

72  19140 

936 16341 

938 18518 

31  CFR 

210 17896 

Ch.  V 16308 

32  CFR 

199 15721,  18114,  18825 

326 17616 

505 17618 

706 18485,  18487,  18488, 

18489,  18490,  18491 

806b 17619 

935 16997 

Proposed  Rules: 

199 17948,  19141 

33  CFR 

100 17621,  17622 

117 18492,  19113 

140 18493 

165 15484,  15744,  16016, 

17284,  17667,  18523,  19333, 
19673,  19674,  19676 
Proposed  Rules: 

100 17665 

117 16016,  18521 

147 15505 

165 15507,  16668,  17314, 

19142,  19144,  19365,  19367, 

19728 

167 18527 

34  CFR 

Proposed  Rules: 

34 18072 

36  CFR 

703 16018 

1254 17286 

Proposed  Rules: 

1190 15509 

1191 15509 

1253 18146 

37  CFR 
Proposed  Rules: 

201 18148 


38  CFR 

Ch.l 16023 

20     16309 

46 19678 

39  CFR 

111         18684 

224 16023 

229         16023 

230 16024 

233 16023 

266 16023 

273 16023 

Proposed  Rules: 

111 18842 

40  CFR 

52 15335,  15336,  16026, 

16638,  16640,  16642,  16644, 
17007,  17286,  17624,  17939. 
18115,  18493,  18497,  19335, 
19337,  19515,  19682,  19685 

62 17944 

63  15486,  16317,  16582, 

16614,  17762,  17824 

81   16646,  17939,  19337 

148 16262 

180 15727,  16027,  17631, 

19114,  19120,  19339 

261 16262 

268 16262,  17119 

271   16262,  17636,  19517 

300 19130 

302 16262 

721  17643 

745 15489 

Proposed  Rules: 

9       17122 

51  17954,  18528 

52 15345,  16669,  17317, 

17669,  17954,  17955,  18149, 

18528,  18547,  19148,  19369, 

19730 

55 17955 

62 17321,  17961 

63 15510,  15674,  16154, 

16343,  16625,  17492 

70      15767 

81      17955 

96 17954 

97     17954 

122     17122 

123 17122 

124 17122 

125 17122 

141    19030 

180 16073,  18150 

228 15348 

261 18528 

262   18528 

264 18528 

265 18528 

270 18528 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 

42  CFR 

68c 17650 

43  CFR 

423 19092 
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in 


3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 

44CFR 

64 16030 

45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 18846 

2552 18847 

46  CFR 

45 19685 

Proposed  Rules: 

151 19730 

356 18547 

540 19535,  19730 

47  CFR 

0 18827 


1  16647.  17009,  18827 

2 17009,  17288 

11 18502 

25 17288 

26 17009 

36 17013 

52 16322 

54 15490,  17014,  19809 

61 17009 

63 18827 

69 15490.  17009 

73 15493,  15735,  15736, 

16651,  16652,  17014,  17654, 
18832,  19693 

74 16652 

76 17015 

87 17288 

90 16652 

Proposed  Rules: 

0 18560 

1  17036,  17325,  18560 

2 16683,  17038 

25 16347 

52 16347 

61 17036 

69 17036 

73 15768,  15769,  16350, 

16351,  16673,  16706,  17041, 

17669,  17670,  17963,  19151. 

19152,  19732 

74 16683 

76 18848 

80 16683 

90 16351,  16683 


97 16683 

48  CFR 

1823 17016 

1836 17016 

1852 17016 

Proposed  Rules: 

16 19952 

22 19952 

27 17278 

31 19952 

37 19952 

52 17278  19952 

203 18160 

208 '..  15351 

216 ■. 15351 

225 18161 

49  CFR 

171 15736 

172 15736 

173 15736 

174 15736 

176 15736 

178 15736 

180 15736 

216 19970 

229 16032 

232 17556 

238..... 19970 

533 16052 

571 19343  19518 

573 19693 

659 15725 


Proposed  Rules: 

171 15510 

172 15510 

173 15510 

175  15510 

191  16355 

192 16355 

195 16355 

533  19536 

567 15769 

571 15769 

574 15769 

575 15769 

50  CFR 

17      15337  18356  ^9812 

223 18833 

229 15493 

600  -  5338 

660     15338  16322  16323 

18117  18512 

679          16325  18129 
Proposed  Rules: 

17      15856  16492  ^8572 

92  ^670- 

216  ^9370 

600  15516.  19152  19154 

622  16359 

635  17349 

648  16079  16362 

654  19155 

660     17353  17354  18576 

679  15517 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  APRIL  22,  2002 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Appeals  of  adverse 
decisions  made  by  Risk 
Management  Agency; 
procedures,  published  3- 
22-02 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Administrative  regulations: 
Appeals  of  adverse 

decisions  made  by  Risk 

Management  Agency; 

procedures;  published  3- 

22-02 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Ratites  and  squabs; 

mandatory  inspection. 

published  3-22-02 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Official  Inspection  and 
weighing  services, 
published  3-21-02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea/Aleutian 
Islands  crab;  Western 
Alaska  Community 
Development  Quota 
Program;  published  3- 
22-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Kentucky;  published  2-21- 
02 
Air  quality  implementation 
plans;  \A\approval  and 


promulgation;  various 

States,  air  quality  planning 

purposes;  designation  of 

areas 

Massachusetts;  published  2- 

19-02 
Montana;  published  2-21-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 
Minnesota,  published  2-21- 

02 
Missoun;  published  2-21-02 
Ohio:  published  2-21-02 
Utah:  published  2-21-02 
Hazardous  waste: 
Corrective  Action 
Management  Units; 
published  1-22-02 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnorities  list 
update,  published  2-19- 
02 
National  priorities  list 
update;  published  2-19- 
02 
National  pnonties  list 
update   published  2-20- 
02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments; 

South  Carolina;  published  3- 
11-02 
Television  stations;  table  of 

assignments 

Colorado   published  3-12-02 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
National  Flood  Insurance 

Program: 

Public  entity  insurers,  pilot 
proiect.  published  3-22-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Assets  for  Independence 
Demonstration  Program; 
individual  development 
accounts  for  low  income 
individuals  and  families; 
correction:  published  4-22- 
02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainfl/orthiness  directives: 
Boeing;  published  3-18-02 
Sikorsky;  published  3-18-02 
SOCATA-Groupe 
AEROSPATIALE; 
published  3-11-02 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 
Cotton  Board  Rules  and 
Regulations;  amendment; 
comnnents  due  by  5-2-02; 
published  4-2-02  [FR  02- 
07919] 
Pears  (winter)  grown  in— 
Oregon  and  Washington; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
07918] 
Potatoes  (Irish)  grown  in— 
Colorado;  comments  due  by 
4-30-02;  published  3-1-02 
[FR  02-04706] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
North  Pacific  Groundfish 
Observer  Program; 
comments  due  by  5-2- 
02:  published  4-2-02 
[FR  02-07930] 
Caribbean.  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources  and  Gulf  of 
Mexico  reef  fish; 
comments  due  by  4-29- 
02;  published  2-27-02 
[FR  02-04672] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  permits; 
comments  due  by  4-30- 
02;  published  4-18-02 
[FR  02-09327] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08691] 
Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08690] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 


comments  due  by  4-29-02; 
published  2-26-02  [FR  02- 
03515] 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
National  Industrial  Security 
Program;  security 
amendments;  comments 
due  by  4-29-02;  published 
3-28-02  [FR  02-07298] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Asset  retirement  obligations; 
accounting  and  reporting; 
technical  conference; 
comments  due  by  4-29- 
02;  published  4-4-02  [FR 
02-08133] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control; 
Interstate  ozone  transport 

reduction — 

Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  rules; 
response  to  court 
decisions;  comments 
due  by  4-29-02; 
published  4-12-02  [FR 
02-08929] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations; 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07939] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations; 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07940] 
Hazardous  waste; 
Identification  and  listing- 
Exclusions;  comments  due 
by  4-29-02;  published 
3-15-02  [FR  02-06153] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  4-29-02;  published 
2-26-02  [FR  02-04403] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments; 
.  Michigan;  comments  due  by 
4-29-02;  published  3-11- 
02  [FR  02-05709] 
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Radio  stations;  table  of 
assignments: 
Georgia;  comments  due  by 

4-29-02;  published  4-5-02 

[FR  02-08254] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program;  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04321] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fire  prevention  and  control: 
Firefighters  Assistance  Grant 
Program;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04388] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Ambulance  services  tee 
schedule  and  physician 
certification  requirements 
for  coverage  of 
nonemergency  ambulance 
services;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04548] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Newcomb's  snail; 
comments  due  by  4-29- 
02;  published  3-29-02 
[FR  02-07724] 

Various  plants  from  Lanal, 
HI;  comments  due  by 
5-3-02;  published  3-4-02 
[FR  02-04335] 
Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.: 
comments  due  by  5-1-02: 
published  3-19-02  [FR  02- 
06527] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
S3.00  Immigration  user  fee 
for  certain  commercial 
vessel  passengers 
previously  exempt; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
08011] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 


Approved  spent  fuel  storage 
casks;  list:  comments  due 
by  4-29-02;  published  2- 
11-02  [FR  02-03228] 
STATE  DEPARTMENT 
Consular  services;  fee 
schedule:  comments  due  by 
4-29-02;  published  3-28-02 
[FR  02-06863] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Beverty,  MA;  safety  zone; 
comments  due  by  5-1-02; 
published  3-25-02  [FR  02- 
07002] 
Cumberiand  Bay,  NY;  safety 
zone:  comments  due  by 
5-2-02;  published  4-2-02 
[FR  02-07915] 
Groton  Long  Point  Yacht 
Club,  CT;  safety  zone; 
comments  due  by  4-29- 
02;  published  3-29-02  [FR 
02-07572] 
Nahant  Bay,  Lynn,  MA: 
safety  zone:  comments 
due  by  5-1-02:  published 
3-20-02  (FR  02-06762] 
Willamette  River,  OR; 
security  zone;  comments 
due  by  5-2-02:  published 
3-18-02  [FR  02-06361] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
compensation  procedures: 
comments  due  by  4-30- 
02;  published  4-16-02  [FR 
02-09243] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07995] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthmess  directives: 
Boeing;  comments  due  by 
4-30-02;  published  3-1-02 
[FR  02-04888] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AinA/orthiness  directives: 
Boeing:  comments  due  by 
5-2-02;  published  3-18-02 
[FR  02-06332] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Bombardier:  comments  due 
by  4-29-02;  published  3- 
28-02  [FR  02-07409] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives   -^ 
Bombardier,  comments  due 

by  4-29-02.  published  4-3- 

02  [FR  02-07994] 
Fokker.  comments  due  by 

4-29-02:  published  3-28- 

02  [FR  02-07429] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Fokker:  comments  due  by 

5-2-02.  published  4-4-02 

[FR  02-08172] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd,,  comments  due  by  5- 
3-02:  published  4-3-02 
[FR  02-07750] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas, 
comments  due  by  4-29- 
02.  published  3-14-02  [FR 
02-06097] 
MT-Propeller  Entwicklung 
GMBH,  comments  due  by 
4-29-02,  published  2-27- 
02  [FR  02-04587] 
Rolls-Royce  pic,  comments 
due  by  4-29-02   published 
2-26-02  [FR  02-04367] 
Saab:  comments  due  by  4- 
29-02:  published  4-3-02 
[FR  02-07992] 
Special  conditions— 
Lancair  Co   Model  LC40- 
550FG-E,  comments 
due  by  4-29-02. 
published  3-28-02  [FR 
02-07503] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Meetings 
Motorcoach  safety 
improvements,  public 
meeting   comments  due 
by  4-29-02.  published  3- 
28-02  (FR  02-07366] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Passenger  civil  aviation 
secunty  service  fees: 


imposition  and  collection 
comments  due  by  4-30-02; 
published  3-28-02  [FR  02- 
07652] 

TREASURY  DEPARTMENT 
Customs  Service 

Air  commerce 
Air  cargo  manifest,  air 
waybill  numtjer  re-use 
comments  due  by  4-30- 
02   published  3-1-02  (FR 
02-04954] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Deductions  and  credits 
disallowance  for  failure  to 
file  timely  return,  cross- 
reference   comments  due 
by  4-29-02,  published  i- 
29-02  [FR  02-02045] 
Procedure  and  administration: 

Agent  for  certain  purposes, 

definition   comments  due 

by  5-2-02   published  2-1- 

02  [FR  02-02533] 

TREASURY  DEPARTMENT 

Agency  information  collection 

activities 

Submission  for  0MB  review, 
comment  request 
comments  due  by  4-29- 
02.  published  3-29-02  [FR 
02-07563] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication,  pensions 
compensation   dependency, 
etc 
Accrued  benefits   evidence; 

comments  due  by  5-3-02. 

published  3-4-02  [FR  02- 

05134) 
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(phone   202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  rtftp. ' 
www  access  gpo  gov  nara/ 
naraOOS  html  Some  laws  may 
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H.R.  1432/P.L.  107-160 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  3698  Inner 
Perimeter  Road  m  Valdosta. 
Georgia,  as  the    Major  Lyn 
fvlcintosh  Post  Office 
Building".  (Apr   18,  2002:  116 
Stat.  123) 

H.R.  174a/P.L.  107-161 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  805  Glen  Burnie 
Road  in  Richmond,  Virginia. 
as  the  Tom  Bliley  Post  Office 
Building".  (Apr    18,  2002;  116 
Stat.  124) 

H.R.  1749/P.L.  107-162 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  685  Turnberry  Road 
in  Newport  News,  Virginia,  as 
the  "Herbert  H   Bateman  Post 
Office  Building'    (Apr    18. 
2002;  116  Stat    125) 


H.R.  2577/P.L.  107-163 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  310  South  State 
Street  m  St   Ignace,  Michigan 
as  the    Bob  Davis  Post  Office 
Building'     (Apr    18    2002.  116 
Stat    126) 

H.R.  2876/P.L.  107-164 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  m  Harlem,  Montana, 
as  the    Francis  Bardanouve 
United  States  Post  Office 
Building     (Apr    18.  2002,  116 
Stat    127) 

H.R.  2910/P.L.  107-165 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  3131  South  Crater 
Road  in  Petersburg,  Virginia. 
as  the    Norman  Sisisky  Post 
Office  Building     (Apr    18. 
2002    116  Stat    128) 


H.R.  3072/P.L.  107-166 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  125  Main  Street  in 
Forest  City.  North  Carolina,  as 
the  "Vernon  Tarlton  Post 
Office  Building"   (Apr.  18, 
2002;  116  Stat.  129) 
H.R.  3379/P.L.  107-167 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  375  Carlls  Path  in 
Deer  Park,  New  York,  as  the 
■Raymond  M   Downey  Post 
Office  Building".  (Apr   18, 
2002;  116  Stat,  130) 
Last  List  April  8.  2002 
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Agriculture  Department 

See  Commodity  Credit  Corporation 

See  Economic  Research  Service 

See  Farm  Service  Agency 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Air  Force  Department 

NOTICES 

Privacy  Act: 

Systems  of  records,  20095-20097 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  20085-20086 

Coast  Guard 

RULES 

Drawbridge  operations: 
New  York,  20033-20034 
Oregon,  20032-20033 

Commerce  Department 

See  Census  Bureau 
See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  20084- 
20085 

Commodity  Credit  Corporation 

NOTICES 

Environmental  statements;  notice  of  intent: 
Conservation  Reserve,  Conservation  Reserve 
Enhancement,  and  Emergency  Conservation 
Programs,  20082-20083 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Federal  Hazardous  Substances  Act: 
Metal-cored  candle  wicks  containing  lead  and  candles 
with  such  wicks;  illness  risk,  20062-20070 

Defense  Department 

See  Air  Force  Department 
See  Navy  Department 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances: 
Buprenorphine;  placement  into  Schedule  III,  20072 

Economic  Research  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  20083-20084 


Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  20101 
Grants  and  cooperative  agreements,  availability,  etc 
V'ocational  and  adult  education — 
Native  Hawaiian  Vocational  Education  Program. 
20101-20102 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

A.S.  Haight  &  Co.,  Inc..  20167 

DY  Marketing-SML  Label  et  al  .  20167-20168 

Fiber  Tech  Group  Inc..  20168 

Genalite  Corp..  20168-20170 

O-Z/Gednev  Co  ,  20170 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Key  Plastic.  LLC.  et  al..  20166-20167 
Grants  and  cooperative  agreements;  availability,  etc  : 

Faith-based  and  communitv-based  non-profit 
organizations — 
Small  (grassroots)  organizations;  correction.  20170- 
20171 
NAFTA  transitional  adjustment  assistance: 

Alcatel  USA  Marketing.  Inc  .  20171 

Ametek  Specialtv  Motors  et  al.,  20171-20173 

JDS  Uniphase.  20173 

Motorola.  Inc.,  20173 

SYST-A-MATIC  Tool  &  Design.  Inc.  20173-20174 

Tyco  International.  Ltd  .  20174 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energv  Regulatorv  Commission 
NOTICES 

Floodplain  and  wetlands  protection:  environmental  review 
determinations;  availability,  etc.: 
Los  Alamos  National  Laboratory.  NM.  20102 
Grants  and  cooperative  agreements:  availability,  etc  : 

Hydrogen  generation  from  electrolysis.  20102-20103 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 

Duke  Energv  Arlington  Valley,  LLC.  et  al..  20103- 
20104 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  products;  energy  consen.'ation  program: 
Representative  average  unit  costs  of  energy  sources — 
Electricity,  natural  gas.  heating  oil.  propane,  and 
kerosene.  20104-20105 

Environmental  Protection  Agency 

RULES 

Air  qualitv  implementation  plans;  approval  and 
promulgation;  various  States: 

California.  20034-20036 

Missouri.  20036-20038 
Hazardous  waste  program  authorizations: 

Arkansas.  20038-20052 
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PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Metal  furniture  surface  coating  operations.  20205-20248 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 

California,  20078-20080 

Missouri.  20080 
Hazardous  waste  program  authorizations: 

Arkansas,  20080-20081 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 

Meat  and  poultry  products  processing  facilities,  20081 
NOTICES 
Confidential  business  information  and  data  transfer,  20114- 

20115 
Grants  and  cooperative  agreements;  availability,  etc.: 

Community-Based  In-Home  Asthma  Environmental 
Education  and  Management,  20115-20118 

Environmental  justice  revitalization  demonstration 
projects,  20405-20412 
Meetings: 

Pesticide  Program  Dialogue  Committee,  20118 
Pesticide,  food,  and  feed  additive  petitions: 

Gowan  Co.,  20121-20124 
Pesticide  registration,  cancellation,  etc.: 

Chlorpyrifos-methyl,  20118-20121 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Fann  Service  Agency 

NOTICES 

Envirotmiental  statements;  notice  of  intent: 
Conservation  Reserve,  Conservation  Reserve 
Enhancement,  and  Emergency  Conservation 
Programs,  20082-20083 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Transport  category  airplanes — 
Braking  systems;  harmonization  with  European 
standards,  20413-20421 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Brakes  and  braking  systems  certification  tests  and 
analysis,  20421-20424 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Incumbent  local  exchange  carriers — 
Accounting  and  ARMIS  reporting  requirements; 

comprehensive  review;  2000  biennial  regulatory 
review  (Phase  2);  amendment  withdrawn  and  rule 
partially  delayed,  20052-20054 
NOTICES 

Common  carrier  services: 
Wireless  telecommunications  services — 

747-762  and  777-792  MHz  bands;  licenses  auction; 
modification  of  package  bidding  procedures,  etc., 
20124-20142 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  apphcations,  20112-20114 
Applications,  hearings,  determinations,  etc.: 
Alabama  Power  Co.,  20105 


Ameren  Services  Co.,  20105 

ANR  Pipeline  Co.,  20106 

Black  Marline  Pipeline  Co.,  20106 

Dauphin  Island  Gathering  Partners,  20106-20107 

Enbridge  Pipelines  (AlaTenn),  Inc.,  20107 

FortisUS  Energy  Corp.,  20107 

Gulf  South  Pipeline  Co.,  LP,  20107 

Holy  Cross  Energy,  Inc.,  et  al.,  20108 

Mississippi  River  Transmission  Corp.,  20108 

New  York  Independent  System  Operator,  Inc.,  20109 

New  York  Independent  System  Operator,  Inc.,  et  al., 

20108 
Northwest  Pipeline  Corp.,  20109 
OkTex  Pipeline  Co.,  20109 
Pacific  Gas  &  Electric  Co.,  20110 
Pacific  Gas  &  Electric  Co.  et  al.,  20110 
Reliant  Energy  Gas  Transmission,  20110 
Sabine  Pipe  Line  LLC,  20110-20111 
Transcontinental  Gas  Pipe  Line  Corp.,  20111 
Venice  Gathering  System,  L.L.C.,  20111 
Virginia  Electric  &  Power  Co..  20111-20112 
Walton  County  Power,  LLC,  20112 
Williams  Gas  Pipelines  Central,  Inc.,  20112 
Wyoming  Interstate  Co.,  Ltd..  20112 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  20142 
Ocean  transportation  intermediary  licenses: 
Creating  Marine  Inc.  et  al.,  20142 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  20142-20143 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  and  rebate  evaluation; 
Treasury  current  value  of  funds  rate,  20203 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Landfill  &  Resource  Recovery,  Inc.  Superfund  Site,  RI; 
restoration  plan,  20146-20147 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Pediatric  drugs  and  biologies;  obtaining  timely  pediatric 
studies  and  adequate  labeling.  20070-20072 

NOTICES 

Agency  information  collection  activities; 
Reporting  and  recordkeeping  requirements,  20143 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Recall  information;  sharing  with  State  and  other  Federal 
agencies.  20009-20013 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California.  20086 
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Florida 
Motiva  Enterprises,  LLC:  petroleum  product  storage 
facilities.  20086 
Indiana 

Eli  Lilly  &  Co.;  pharmaceuticals  plants.  2008&-20087 
Missouri,  20087 
Ohio,  20087 
Texas,  20087 

Sanden  International  (USA),  Inc.:  motor  vehicle  air- 
conditioner  components  manufacturing  facilities, 
20088 
Valero  Refining  Co.;  oil  refiner>',  20087-20088 
Washington 
BP  Products  North  America,  Inc.;  oil  refinery,  20088 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Madera  County,  20084 
Trinity  County,  20084 

Health  and  Human  Services  Oepartntent 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urban  Deveiopn>ent  Department 

RULES 

Manufactured  home  construction  and  safety  standards: 
Condensation  control  for  exterior  walls  in  humid  and 
fringe  climates;  regulatory  waiver,  20399-20403 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

internal  Revenue  Service 

RULES 

Income  taxes  and  procedure  and  administration: 

Electronic  tax  filing,  20028-20032 
PROPOSED  RULES 
Income  taxes  and  procedure  and  administration: 

Electronic  tax  filing:  cross-reference,  20072-20074 

international  Trade  Administration 

NOTICES 

Antidumping: 
Ferrovanadium  from — 
China,  20089-20090 
Folding  metal  tables  and  chairs  from — 
China,  20090-20093 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  20089 
Countervailing  duties: 
In-shell  pistachios  from — 

Iran,  20093 
Stainless  steel  sheet  and  strip  in  coils  from — 
Korea,  20093-20094 

Justice  Department 

See  Drug  Enforcement  Administration 

Lat>or  Department 

See  Employment  and  Training  Administration 


l^nd  Management  Bureau 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc  : 
Canvons  of  the  Ancients  National  Monument  Advisory 

Committee.  20147 
Carizo  Plain  Advisory  Committee.  20147-20148 
Resource  management  plans,  etc.; 
Aqua  Fria  National  Monument.  AZ.  20148-20149 
California  Coastal  National  Monument.  CA.  20149-20151 
Canvons  of  the  Ancients  National  Monument,  CO. 

20151-20152 
Carrizo  Plain  National  Monument.  CA,  20152-20153 
Cascade-Siskivou  National  Monument.  OR.  20153-20154 
Craters  of  the  Moon  National  Monument.  ID.  20154- 

20155 
Grand  Canvon  Parashant  National  Monument,  .\Z. 

20155-20157 
Ironwood  Forest  National  Monument.  AZ.  20157-20158 
Sonoran  Desert  National  Monument.  AZ.  20158 
Upper  Missouri  River  Breaks  National  Monument.  MT 

20158-20159 

Maritime  Administration 

NOTICES 

Meetings: 

Marine  Transportation  System  National  Advisory 
Council,  20198 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  20174-20175 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Organization  and  operations — 
Chartering  and  field  of  membership  manual:  update, 
20013-20018 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  20143-20144 
National  Institute  of  Child  Health  and  Human 

Development.  20144 
National  Institute  of  Dental  and  Craniofacial  Research. 

20144 
Scientific  Review  Center,  20144-20145 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species; 
Sea  turtle  consenation — 
Shrimp  trawling  requirements;  Atlantic  Ocean  and  Gulf 
of  Mexico;  turtle  excluder  devices:  Leatherback 
Conser\ation  Zone,  20054-20055 
Fisher\'  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Rock  sole/flathead  sole/ other  flatfish.  20057-20058 
Northeastern  United  States  fisheries — 

Atlantic  herring,  20056 
West  Coast  States  and  Western  Pacific  fisheries- 
West  Coast  salmon,  20056-20057 
Whaling  provisions: 

Aboriginal  subsistence  whaling  quota,  20055 
NOTICES 
Permits: 
Endangered  and  threatened  species.  20094 
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National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Great  Basin  National  Park,  NV,  20160 

Lake  Mead  National  Recreation  Area,  NV,  20160-20162 
Envirormiental  statements:  notice  of  intent: 

Biscayne  National  Park,  FL.  20162-20163 

Minidoka  Internment  National  Monument.  ID.  20163 
National  Register  of  Historic  Places: 

Pending  nominations,  20164-20166 
Resource  management  plans,  etc.; 

Craters  of  the  Moon  National  Monument,  ID,  20154- 
20155 

Grand  Canyon  Parashant  National  Monument,  AZ, 
20155-20157 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realignment  and  closure — 
Naval  Air  Station,  South  Weymouth,  MA.  20097-20099 
Privacy  Act; 

Systems  of  records,  20100-20101 

Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  medical  use: 

Revision,  20249-20397 
PROPOSED  RULES 
Federal  claims  collection; 

Salary  offset  procedures,  20059-20062 
NOTICES 
Agency  information  collection  activities; 

Submission  for  0MB  review;  comment  request,  20175 
Environmental  statements;  availability,  etc.; 

Entergy  Operations,  Inc.,  20176-20183 
Environmental  statements;  notice  of  intent: 

Savannah  River  Site,  SC;  mixed  oxide  fuel  fabrication 
facility,  20183-20185 
Meetings; 

Reactor  Safeguards  Advisory  Committee,  20185-20186 
Reports  and  guidance  docvunents;  availability,  etc.: 

Abnormal  occurrences;  annual  report  to  Congress,  20186- 
20187 

Enforcement  actions;  policy  and  procedure — 
Byproduct  material;  medical  uses;  modification,  20187- 
20188 
Applications,  hearings,  determinations,  etc.: 

Entergy  Nuclear  Indian  Point  2,  LLC,  et  al..  20175 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems,  20009 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  20189 

Submission  for  0MB  review;  comment  request,  20189 
Excepted  service; 

Schedules  A,  B,  and  C;  positions  place  or  revoked — 
Update,  20189-20192 
Personnel  management  demonstration  projects: 

Defense  Department;  Civilian  Acquisition  Workforce 
Project,  20192-20193 


Postal  Rate  Commission 

NOTICES 

Meetings: 
Industry  mailing  practices;  briefing,  20193-20194 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual; 
Carrier  route  and  presorted  bound  printed  matter 

mailings  with  individually  addressed  firm  pieces; 

eligibility  and  mail  preparation  standards,  20074- 

20077 
Postage  programs: 
Postage  meter  inventory  control;  internal  and  security 

components;  manufacturing  and  distribution 

authorization,  20077-20078 
NOTICES 
Meetings;  Sunshine  Act,- 20194 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
National  Organ  and  Tissue  Donor  Awareness  Week  (Proc. 

7544),  20005 
National  Volunteer  Week  (Proc,  7545),  20007-20008 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  20198-20203 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Simshine  Act,  20194 
Securities: 
Suspension  of  trading — 
Investment  Technology  Inc.,  20194 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20194-20195 

Meetings;  district  and  regional  advisory  councils: 
Wisconsin,  20195 

Social  Security  Administration 

RULES 

Social  sectirity  benefits; 
Federal  old-age,  survivors,  and  disability  insurance — 
Disability  determinations;  medical  criteria;  technical 
revisions,  20018-20028 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Substance  Abuse  Prevention  Center — 
Adolescents;  residential  treatment  and  continuing  care 
component;  quality  and  availability,  20145-20146 
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Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
Mexico;  telecommunications  trade  barriers.  20195- 
20196 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 
Electronic  Transmission  and  Storage  of  Drug  Testing 
Information  Federal  Advisor\-  Committee,  20196- 
20198 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
VA  Nursing  National  Commission,  20203-20204 
Voluntary  Service  National  Advisorv  Committee.  20204 
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Part  II 

Environmental  Protpctinn  Agency.  20205-20248 

Part  III 

Nuclear  Regulatory  Commission.  20249-20397 

Part  IV 

Housing  and  Urban  Development  Department.  20399-20403 

Part  V 

Environmental  Protection  .Agency.  20405-20412 

Part  VI 

Transportation  Department.  Federal  Aviation 
Administration.  20413-20424 
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and  notice  of  recently  enacted  public  laws 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7544  of  April  19.  2002 

National  Organ  and  Tissue  Donor  Awareness  Week.  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  organ  and  tissue  donor  program  is  an  important  part  of  our 
healthcare  system.  Through  the  organ  donor  program.  Americans  can  provide 
hope  to  those  who  face  difficuh  and  often  life-threatening  conditions  caused 
bv  the  failure  of  vital  organs.  The  selfless  generosity  of  organ  and  tissue 
donors  helps  meet  a  significant  and  growing  need  in  our  country. 

Statistics  show  that  approximately  60  Americans  receive  a  transplant  every 
day.  However,  at  the  same  time,  another  15  people  die  because  not  enough 
organs  are  available.  There  are  more  than  79,500  patients  waiting  for  an 
organ  transplant,  and  another  person  joins  the  waiting  list  every  13  minutes 

My  Administration  is  committed  to  expanding  the  organ  and  tissue  program 
to  close  this  gap.  Last  year,  Secretary  of  Health  and  Human  Services  (HHS) 
Tommy  Thompson  assumed  leadership  of  this  effort  through  the  "Gift  of 
Life  Donation  Initiative."  This  Initiative  involves  collaboration  among  busi- 
nesses and  employees  to  make  organ  donation  information  more  available 
It  also  includes  the  development  of  a  national  forum  on  donor  registries, 
a  new  model  donor  card,  and  increased  cooperation  between  HHS.  other 
Federal  agencies,  and  State  governments  to  promote  donor  awareness. 

Every  day,  Americans  across  our  Nation  provide  help  for  those  in  need 
in  countless  ways.  During  this  week,  we  renew  our  efforts  to  foster  this 
compassion  and  to  help  save  lives  by  promoting  organ  and  tissue  donation 

NOW,  THEREFORE,  I,  GEORGE  VV.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  21  through  .•\pril 
27,  2002,  as  National  Organ  and  Tissue  Donor  Awareness  Week.  1  call 
upon  all  medical  professionals,  educators,  volunteers,  government  agencies. 
and  private  organizations  to  join  me  in  raising  awareness  of  the  need  for 
organ  donors  in  communities  throughout  our  Nation.  IN  WITNESS  WHERE- 
OF, I  have  hereunto  set  my  hand  this  nineteenth  day  of  April,  in  the 
year  of  our  Lord  two  thousand  two,  and  of  the  Independence  of  the  I'nited 
States  of  America  the  two  hundred  and  twentv-sixth, 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7545  of  April  19,  2002 

National  Volunteer  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Citizen  service  has  always  been  a  cornerstone  of  our  democracy.  Since 
our  founding,  Americans  have  stepped  forward  to  serve  the  needs  of  others, 
strengthen  our  communities,  and  defend  the  freedoms  we  treasure, 

Our  country  and  the  world  continue  to  see  the  compassion,  strength,  and 
generosity  of  Americans  in  the  aftermath  of  the  attacks  of  September  1 1 . 
2001,  Volunteers  from  across  the  Nation  united  to  help  meet  the  needs 
of  those  harmed  by  the  tragic  attacks,  volunteering  their  time,  their  financial 
resources,  and  their  kindness. 

The  spirit  that  guided  our  response  to  the  attacks  is  still  evident  in  Americans 
of  everv  age  group  and  background  who  volunteer  their  time  to  enhance 
the  lives  of  others.  These  compassionate  people  work  through  a  broad  range 
of  organizations  that  reflect  the  diversity  of  our  country,  including  private 
charities,  faith-based  organizations,  schools,  neighborhood  groups,  volunteer 
centers,  service  clubs,  and  Federal  service  programs.  The  efforts  of  millions 
of  Americans  help  solve  some  of  our  most  pressing  problems  and  build 
bonds  of  trust  among  people. 

To  tap  further  into  our  Nation's  vast  resources  of  compassion  and  strength. 
I  recently  created  the  USA  Freedom  Corps  (US AFC).  And  I  have  called 
on  all  Americans  to  give  at  least  2  years — or  4.000  hours — during  their 
lives  in  service  to  others.  This  service  is  essential  to  forging  a  united  response 
to  overcoming  the  challenges  that  face  our  Nation. 

The  USAFC  will  help  unleash  our  armies  of  compassion,  enhance  homeland 
security,  provide  additional  service  and  volunteer  opportunities  in  our  com- 
munities, and  help  people  in  America  and  around  the  world  to  meet  impor- 
tant needs.  Many  Americans  are  already  answering  the  call,  volunteering 
a  few  hours  each  week  or  a  few  days  each  month  to  aid  a  local  school. 
by  mentoring  or  tutoring  a  child.  Citizens  are  also  donating  their  time 
to  support  a  place  of  worship,  to  offer  their  expertise  to  a  neighborhood 
association,  or  to  strengthen  a  local  service  organization.  Others  are  serving 
our  country  full  time  in  the  military  or  in  programs  such  as  AmenCorps. 
Senior  Corps,  and  the  Peace  Corps.  I  urge  citizens  to  keep  a  record  of 
their  service  experiences  in  a  journal  that  will  enable  them  to  share  them 
with  their  children  and  grand  children,  inspiring  new  generations  to  engage 
in  community  service. 

The  spirit  exemplified  by  America's  volunteers  will  help  create  a  culture 
of  responsibility  and  caring  that  will  inspire  us  to  achieve  greatness  as 
a  Nation.  During  National  Volunteer  Week.  I  encourage  all  Americans  to 
learn  more  about  how  they  can  serve,  to  volunteer  to  help  those  in  need. 
and  to  encourage  the  volunteers  across  the  country  who  are  answering 
the  call  to  service.  Americans  looking  for  a  way  to  serve  can  contact  the 
USA  Freedom  Corps  web  site  at  www.usafreedomcorps.gov  or  call,  toll- 
free,  1-877-USA-CORPS  (872-2677). 
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NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  21  through  April 
27,  2002,  as  National  Volunteer  Week.  I  call  on  all  Americans  to  join 
together  to  celebrate  the  vital  v^rork  that  volunteers  perform  every  day  across 
our  country.  IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this 
nineteenth  day  of  April,  in  the  year  of  our  Lord  tv^ro  thousand  two,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-sixth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
PIN  3206-AJ60 

Prevailing  Rate  Systems;  Change  In 
the  Survey  Cycle  for  the  Portland,  OR, 
Appropriated  Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  an  interim  rule 
to  change  the  timing  of  local  wage 
surveys  in  the  Portland,  Oregon, 
appropriated  fund  Federal  Wage  System 
(FWS)  wage  area.  This  change  will  help 
the  Department  of  Defense  better 
balance  its  FWS  wage  survey  workload. 
DOD  vdll  conduct  full-scale  wage 
surveys  in  the  Portland  wage  area  in 
August  of  each  even-numbered  fiscal 
year  beginning  in  August  2002. 
EFFECTIVE  DATE:  This  interim  rule  is 
effective  on  April  24,  2002.  Comments 
must  be  received  on  or  before  May  24, 
2002. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald }.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31. 1900  E  Street  NW.,  Washington. 
DC  20415-8200,  or  FAX:  (202)  606- 
4264. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chenty  I.  Carpenter  at  (202)  606-2838; 
by  FAX  at  (202)  606-4264;  or  by  e-mail 
at  cicarpen@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  (DOD)  requested 
that  the  Office  of  Personnel 
Management  (0PM)  change  the  timing 
of  local  wage  surveys  in  the  Portland, 
Oregon,  appropriated  fund  Federal 


Wage  System  (FWS)  wage  area.  Full- 
scale  wage  surveys  currently  begin  in 
August  of  each  odd-numbered  fiscal 
year.  Full-scale  wage  surveys  will  begin 
in  the  future  in  August  of  each  even- 
numbered  fiscal  year.  Under  section 
532.207  of  title  5,  Code  of  Federal 
Regulations,  the  scheduling  of  wage 
surveys  takes  into  consideration  the  best 
timing  in  relation  to  wage  adjustments 
in  the  principal  local  private  enterprise 
establishments,  a  reasonable 
distribution  of  the  workload  of  the  lead 
agency,  the  timing  of  sur\'eys  for  nearby 
wage  areas,  and  scheduling 
relationships  with  other  pay  surveys. 

DOD  asked  0PM  to  change  the 
starting  time  for  local  wage  surveys  in 
the  Portland,  Oregon,  wage  area  to 
August  of  even-numbered  fiscal  years  to 
balance  the  overall  workload  of  its 
survey  office.  DOD  conducted  a  full 
scale  survey  in  August  of  2001  and  will 
conduct  another  full-scale  wage  sur\ey 
in  Portland  in  August  2002. 

The  Federal  Prevailing  Rate  Advison,' 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  by  consensus  that  we 
change  the  full-scale  survey  cycle  for 
the  Portland  wage  area  from  August  of 
each  odd-numbered  fiscal  year  to 
August  of  each  even-numbered  fiscal 
year. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  amends  5  CFR  part  532  as 
follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 


Authority:  5  U.S  C.  5343.  5346;  «(  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  A  to  Subpart  B  of  Part  532 
[Amended] 

2.  Appendix  A  to  subpart  B  of  Part 
532  is  amended  by  revising  "odd"  to 
"even"  under  the  heading  Fiscal  year  of 
full-scale  sur\ey  under  the  State  of 
Oregon  for  the  Portland  appropriated 
fund  wage  area. 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  390 
[Docket  No.  99-029F] 
RIN  0583-AC75 

Sharing  Recall  Distribution  Lists  With 
State  and  Other  Federal  Governnrtent 
Agencies 

AGENCY:  Food  Safetv  and  Inspection 
Ser\-ice,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  adding 
regulations  concerning  sharing 
distribution  lists  from  a  firm  that  is 
recalling  meat  or  poultr>'  products  with 
State  and  other  Federal  agencies.  This 
rule  will  permit  FSIS  to  share  with 
officials  of  State  governments  and  of 
other  Federal  agencies,  distribution  lists 
without  being  compelled  to  disclose  the 
information  to  the  public  under  the 
Freedom  of  Information  Act  (FOIA). 
This  action  is  necessar\'  for  improved 
public  health  protection  and  will 
facilitate  cooperation  among  regulatory 
agencies. 

EFFECTIVE  DATE:  This  rule  is  effective 
July  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Stafko,  Senior  Policy  Manager. 
Federal,  State  and  Local  Government 
Relations  Staff,  OPPDE,  FSIS,  US 
Department  of  Agriculture.  Washington. 
DC  20250,  (202)  418-8900.  FSIS  has 
drafted  a  Memorandum  of 
Understanding  (MOU)  for  use  by  FSIS 
and  State  agencies  in  implementing  this 
rule.  For  information  on  the  MOU. 
contact  Ralph  Stafko  at  the  telephone 
nxmiber  above. 
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SUPPLEMENTARY  INFORMATION: 

Background 

Overview  of  Recalls  of  Meat  and  Poultry 
Products 

FSIS  is  responsible  for  ensuring  that 
meat  and  poultry-  products  are  safe, 
wholesome,  and  accurately  labeled. 
FSIS  enforces  the  Federal  Meat 
Inspection  Act  (FMIA)  and  the  Poultry- 
Products  Inspection  Act  (PPIA).  which 
require  Federal  inspection  and 
regulation  of  meat  and  poultry  products 
prepared  for  distribution  in  commerce 
for  use  as  human  food.  When  there  is 
reason  to  believe  that  meat  or  poultry 
products  in  commerce  are  adulterated  or 
misbranded,  FSIS  will  request  that  the 
firms  that  introduced  the  products  into 
commerce  recall  them. 

Recalls  are  voluntary  actions  taken  by 
manufacturers  or  distributors  in 
cooperation  with  Federal  and  State 
agencies.  Although  the  product  is 
marked  "inspected  and  passed,"  FSIS 
may  determine,  based  on  information 
that  becomes  available  to  the  Agency 
after  the  product  is  shipped,  that  there 
is  reason  to  believe  that  the  product  is 
not  eligible  to  bear  the  mark  of 
inspection. 

FSIS  does  not  have  statutory  authority 
to  order  recalls.  Recall  actions  are 
initiated  by  a  firm,  either  on  its  own 
initiative  or  at  the  request  of  FSIS.  If  a 
firm  does  not  agree  to  initiate  a  recall, 
FSIS  may  detain  or  seize  the  product 
wherever  it  is  located. 

Sharing  Recall  Distribution  Lists  With 
State  and  Federal  Agencies 

This  final  rule  delineates  the 
circumstances  in  which  FSIS  will  share 
the  distribution  lists  of  a  firm  involved 
in  a  recall  with  State  and  other  Federal 
agencies.  Distribution  lists  are  records 
that  show  where  and  when  the  product 
was  shipped.  Sharing  these  lists  will 
contribute  to  improved  public  health 
protection  by  allowing  for  more 
effective  and  timely  verification  that 
products  are  removed  from  commerce.  It 
will  also  have  the  effect  of  enhancing 
cooperation  and  effective 
communication  with  other  agencies. 

Historically,  FSIS'  communications 
with  State  agencies  had  the  same  status 
as  communication  with  any  member  of 
the  public.  Under  the  FOIA  at  5  U.S.C. 
552(a)(3)(A),  any  record  of  the  Agency 
that  is  disclosed  in  an  authorized 
manner  to  any  member  of  the  public  is 
available  for  disclosure  to  all  members 
of  the  public. 

Thus.  FSIS  was  unwilling  to  share 
distribution  information  with  the  States. 
Distribution  information  is  confidential 
commercial  information  that  is  valuable 


to  a  firm  and  to  its  competitors.  FSIS 
recognized  that  if  it  made  the 
information  regularly  available  to  the 
public,  firms  would  be  unwilling  to 
voluntarily  share  this  information  with 
the  Agency.  The  Agency's  ability  to 
verify  that  recalls  were  proceeding 
effectively  would  be  significantly 
hampered  as  a  result,  and  the  public 
health  would  consequently  suffer. 

Beginning  in  1996,  however,  with  the 
publication  of  the  Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems  final  rule,  FSIS 
has  pointed  out  the  need  for  a  farm-to- 
table  approach  to  food  safety.  The 
Agency  has  also  pointed  out  that  this 
approach  needs  to  be  supported  by  a 
seamless  food  safety  system.  As  a  result, 
FSIS  has  begun  to  work  more  and  more 
closely  with  other  Federal  and  State 
agencies.  One  type  of  situation  in  which 
FSIS  has  come  to  see  cooperation  as 
particularly  important  is  that  involving 
outbreaks  of  foodbome  illness  and  the 
recall  of  meat  and  poultry  products  to 
protect  the  public  health.  To  enhance 
cooperation  with  State  and  other 
Federal  government  agencies,  FSIS 
needs  the  ability,  in  some 
circumstances,  to  disclose  certain 
confidential  commercial  information  to 
other  agencies  while  still  protecting  the 
confidentiality  of  the  information  in  all 
other  respects. 

Therefore,  on  September  19,  2000  (65 
FR  56503),  FSIS  proposed  to  amend  9 
CFR  part  390  by  adding  a  new  section 
that  would  enable  FSIS  to  share  with 
State  agencies  and  other  Federal 
agencies  certain  confidential 
commercial  information,  specifically, 
distribution  lists  from  the  firm  recalling 
a  meat  or  poultry  product,  which  are 
protected  from  mandatory  public 
disclosure  by  exemption  4  of  the  FOIA 
(5  U.S.C.  552(b)(4)). 

FSIS  modeled  its  proposed  rule,  in 
part,  on  two  Food  and  Drug 
Administration  (FDA)  regulations,  21 
CFR  20.85  and  20.88,  which  permit  FDA 
to  disclose  certain  nonpublic 
information  to  State  goveniments  and 
other  Federal  officials  without  requiring 
FDA  to  make  the  information  or 
documents  available  to  the  public. 

In  response  to  the  proposed  rule,  FSIS 
received  18  comments.  After  carefully 
analyzing  the  comments,  FSIS  has 
decided  to  adopt  the  proposed  rule. 

Under  9  CFR  390.9,  the  Administrator 
or  his/her  designee  may  share 
distribution  lists  that  have  been 
obtained  by  FSIS  with  State  and  other 
Federal  government  agencies  as  part  of 
a  cooperative  effort  between  agencies,  in 
accordance  with  the  following 
conditions. 


The  State  goverrunent  officials  will 
provide  a  written  statement  establishing 
their  authority  to  protect  distribution 
lists  from  public  disclosure  and  a 
written  commitment  not  to  disclose 
such  information  without  the 
submitter's  vvrritten  permission  or 
written  confirmation  from  FSIS  that  the 
information  is  no  longer  confidential. 

Officials  of  other  Federal  agencies 
will  need  to  provide  a  similar  written 
commitment  not  to  disclose  the 
information  and  must  refer  any  request 
for  distribution  lists  to  FSIS  for 
response. 

FSIS  intends  that  the  disclosure  of 
information  to  other  agencies  will  be  for 
the  purpose  of  recalls  of  meat  and 
poultry  products.  The  regulatory  text  of 
this  rule  limits  the  sharing  of 
information  to  recalls. 

Under  this  final  rule.  9  CFR  390.9  also 
provides  that  these  government  officials 
are  not  members  of  the  public  for 
purposes  of  disclosure  of  distribution 
lists  submitted  to  FSIS.  and  that  such 
disclosures  will  not  invoke  the 
requirements  in  9  CFR  part  390  for 
imiform  access  to  records.  Disclosure  of 
distribution  lists  to  government  agencies 
as  specified  in  this  rule  will  be  an 
authorized  disclosure. 

This  rule  will  do  nothing  to  diminish 
public  access  to  Agency  records.  The 
purpose  of  this  rule  is  not  to  reduce  the 
number  or  types  of  records  that  will  be 
available  to  the  public  from  FSIS  but  to 
enhance  the  Agency's  ability  to  engage 
in  information  exchanges  with  Federal 
and  State  agencies. 

This  regmation  also  is  related  to  a 
Memorandimi  of  Understanding  (MOU) 
between  FSIS  and  the  Food  and  Drug 
Administration  (FDA)  signed  in 
February  1999,  which  was  intended  to 
facilitate  sharing  of  information.  This 
MOU  has  been  limited  in  effect  by  FSIS' 
inability  to  provide  proprietary 
information  on  recalls  to  FDA.  This 
regulation  will  remedy  this  limitation. 

Comments  and  Responses 

As  stated  above.  FSIS  received 
eighteen  comments  on  the  proposed 
rule  from  trade  and  professional 
associations,  consumer  advocacy 
groups,  a  State  Department  of  Health, 
and  a  Federal  government  agency.  The 
regulatory  text  of  this  final  rule 
incorporates  changes  made  in  response 
to  these  comments. 

General  Comments 

Most  of  the  commenters  expressed 
general  support  for  sharing  distribution 
lists  with  State  and  other  Federal 
government  agencies  without  being 
compelled  to  disclose  the  information  to 
the  public  imder  the  FOIA.  Many  of 
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these  commenters.  however,  did 
recommend  revisions  of  specific 
provisions  in  the  rule.  One  commenter 
generally  opposed  the  proposed  rule. 

FSIS  responses  to  all  of  the  relevant 
comments  follow. 

Comment:  Most  of  the  commenters 
stated  that  FSIS  should  specifj'  what 
"confidential  commercial  information" 
and  "proprietary  information"  may  be 
shared  with  State  and  Federal  agencies. 

Response:  FSIS  agrees  with  the 
comment.  The  Agency's  intent  in  the 
proposed  rule  was  to  share  certain 
confidential  commercial  information, 
i.e.,  distribution  lists,  from  firms  with 
Federal  and  State  agencies.  Distribution 
lists  are  records  of  where  and  when 
product  was  shipped  from  the  firm 
recalling  the  product.  Distribution  lists 
also  include  lists  from  the 
establishment's  secondary  and  tertiary 
distributors.  Therefore,  FSIS  has 
modified  the  final  regulation  and  the 
phrases  "confidential  commercial 
information"  and  "proprietary 
information"  have  been  removed 
wherever  they  appear  and  replaced  with 
the  terra  "distribution  lists." 

Comment:  Several  commenters 
asserted  that  sharing  recall  information 
should  be  permitted  only  when  there  is 
a  Class  I  recall.  Class  I  recalls  involve  a 
health  hazard  situation  where  there  is  a 
reasonable  probability  that  the  use  of 
the  product  will  cause  serious,  adverse 
health  consequences  or  death. 

Response:  FSIS  disagrees  with  this 
comment.  A  Class  II  recall  involves  a 
remote  chance  of  an  adverse  health 
consequence  but  still  involves  a 
potential  health  hazard.  Therefore,  in 
the  interest  of  public  health  protection, 
distribution  lists  should,  and  will,  be 
shared  in  the  event  of  a  Class  II  recall. 

However,  because  §  390.9(a)(2) 
requires  that  the  disclosvue  be  in  the 
interest  of  public  health,  FSIS  will  not 
share  information  in  Class  III  recall 
instances,  where  the  use  of  a  product 
will  not  cause  adverse  health 
consequences. 

Comment:  Most  commenters  urged 
that  information  be  limited  to  those 
other  Federal  or  State  agencies  that  are 
responsible  for  enforcing  food  safety 
statutes  and  that  can  assist  FSIS  in 
verifying  the  removal  of  products. 

Response:  FSIS  agrees  with  the 
comment.  This  rule  specifically 
addresses  food  recall  activities.  The 
Agency  has  modified  the  rule  to  state 
that  distribution  lists  will  be  distributed 
to  agencies  that  are  involved  in  food 
safety  to  assist  FSIS  in  recall  verification 
activities. 

Comment:  Numerous  commenters 
said  that  confidential  commercial 
information  should  not  be  released  to 


any  State  that  does  not  have  a 
confidentiality  statute  that  protects  the 
state  from  releasing  confidential 
commercial  information  to  the  public. 

The  commenters  went  on  to  say  that, 
even  though  FSIS  will  only  disclose 
confidential  commercial  information 
provided  that  the  State  government 
officials  give  a  written  statement  to 
establish  their  authority  to  protect  the 
information  from  public  disclosure,  it  is 
only  acceptable  if  the  State  has 
protective  laws  in  place  that  disallow 
sharing  such  information  with  the 
public. 

Related  comments  asked  that  FSIS 
enter  into  Memorandums  of 
Understanding  (MOUs)  or  cooperative 
agreements  with  State  and  Federal 
agencies  with  whom  FSIS  plans  to  share 
information.  The  comments  said  that 
these  agreements  would  ensure  that  the 
receiving  agency  understands  exactly 
which  information  must  be  kept 
confidential,  and  that  the  agency  agrees 
to  do  so. 

Response:  FSIS  agrees.  As  the 
proposed  rule  stated.  State  and  Federal 
government  agencies  must  provide  a 
written  statement  establishing  their 
authority  to  protect  confidential 
commercial  information  from  public 
disclosure. 

FSIS  intends  to  enter  into  MOUs. 
cooperative  agreements,  or  other 
appropriate  documents  with  State  and 
other  Federal  agencies  that  are 
interested  in  receiving  distribution  lists. 
on  the  condition  that  FSIS  expects  that 
the  agencies  report  back  to  FSIS  the 
results  of  the  use  of  the  distribution  list 
information. 

Comment:  Several  commenters 
requested  that  when  FSIS  receives  a 
request  for  confidential  commercial 
information  belonging  to  a  firm,  that  the 
Agency  notify  the  firm  immediately,  as 
provided  by  7  CFR  1.11. 

Response:  FSIS  will,  of  course, 
comply  with  existing  Departmental 
regvdatory  requirements  and  will  notif\' 
the  firm  that  provided  the  information 
to  FSIS. 

Comment:  Some  commenters 
requested  that  FSIS  make  even  more 
clear  in  the  preamble  to  the  final  rule 
just  what  the  consequences  or  penalties 
will  be  should  a  State  or  Federal 
employee  who  had  been  the  recipient  of 
shared  confidential  commercial 
information  accidentally  or 
purposefully  release  this  information 
without  authorization. 

Response:  The  penalty  for  an 
unauthorized  disclosure  is  that  FSIS 
will  not  share  information  with  the 
agency  involved  and  will  cancel  the 
MOU  or  agreement  with  it.  Also,  a  firm 
can  pursue  its  legal  remedies  in  the  case 


of  unauthorized  disclosures  of  its 
distribution  lists. 

Comment:  Two  commenters  said  that 
as  written,  proposed  section  390.9(a)(1) 
appears  to  be  misworded  and  suggested 
revised  wording.  The  proposed  section 
390.9(a)Il)  stated  "Federal  government 
agencies  must  provide  a  written 
commitment  not  to  disclose  the 
information,  but  to  refer  the  confidential 
commercial  information  to  FSIS  in  order 
for  FSIS  to  respond  to  the  request  for 
information." 

Response:  FSIS  agrees  that  the  section 
appears  to  be  misworded  and  has 
revised  §  390.9(a)(1)  to  be  more  clear. 
The  sentence  will  read  as  follows: 

Federal  government  agencies  must  provide 
a  written  commitment  not  to  disclose  the 
information  and  to  refer  any  request  for 
distribution  lists  to  FSIS  for  response. 

Comment:  One  commenter  questioned 
the  meaning  and  effect  of  the  review 
under  Executive  Order  12988,  Civil 
Justice  Reform,  as  it  states  that  "This 
rule:  (1)  Preempts  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule."  The  commenter  wanted 
to  know  if  the  proposed  rule  preempts 
sunshine  or  open  records  laws  which 
many  states  have  and  which  give  the 
public  a  right  of  access  to  governmental 
records. 

Response:  This  final  rule  has  no 
preemptive  effect.  Therefore,  agencies 
must  follow  the  edicts  of  their  State  law. 
A  State  agency  in  a  State  with  such  a 
law  would  not  be  able  to  enter  into  an 
MOU  with  FSIS  that  would  violate  such 
a  law. 

Comment:  A  commenter  stated  that 
FSIS  should  address  its  concerns  about 
whether  information  released  as  a  result 
of  this  rule  could  hurt  the  marketing 
ability  of  small  establishments,  by 
raising  the  danger  of  disclosure  of 
confidential  sales  lists  to  competing 
establishments  and  businesses. 

Response:  These  concerns  are  not 
warranted.  This  rule  has  been 
developed  to  protect  the  confidentiality 
of  such  information. 

FSIS  has  built  mechanisms  into  the 
regulation  to  protect  information  by 
requiring  written  commitments  not  to 
disclose  information  and  written 
assurances  that  the  State  agencies  and 
other  Federal  agencies  that  receive  the 
information  have  the  means  and  the 
intent  to  protect  the  confidentiality  of 
the  information.  FSIS  has  even,' 
confidence  that  they  will  do  so. 

Comment:  One  commenter  stated  that 
FSIS  should  work  with  each  State 
government  to  develop  a  list  of 
authorities  that  should  receive 
information,  e.g.,  the  State's  health 
department  and  State  agencies  that  run 
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State-operated  institutions  (prisons, 
schools,  hospitals,  etc.). 

Response:  FSIS  disagrees.  With  the 
MOU,  it  is  unnecessary  to  specify  the 
agencies.  However,  the  only  agencies 
that  need  the  list  are  those  that  assist 
FSIS  in  recall  effectiveness  checks.  State 
agencies  understand  the  sensitivity  of 
the  information.  State  schools, 
hospitals,  or  prisons,  while  they  may 
need  to  know  of  the  recall,  have  no  need 
for  the  distribution  lists.  Schools, 
prisons,  hospitals,  as  well  as  any  other 
recipients  of  recalled  product,  are 
notified  directly  by  the  recalling  firm. 

General  Opposition 

Comment:  One  commenter  generally 
opposed  the  proposed  rule  for  two  key 
reasons: 

1.  The  proposed  rule  would 
substantially  weaken  Freedom  of 
Information  (FOIA)  protections  relating 
to  certain  types  of  confidential 
information  by  authorizing  FSIS  to 
share  this  information  with  State 
government  agencies;  and 

2,  The  proposed  rule  does  not  clearly 
identify  the  scope  of  information  that 
may  be  shared,  or  the  circumstances 
under  which  information  may  be 
shared. 

Response:  FSIS  stated  in  the  proposal 
that  it  would  share  confidential 
commercial  information  with  other 
government  entities  in  conjunction  with 
a  recall.  This  broad  statement  satisfied 
any  legal  notice  requirement.  However, 
in  the  final  rule,  FSIS  is  specifying  the 
information  it  intends  to  disclose.  As 
mentioned  previously,  FSIS  will  share 
distribution  lists  with  Federal  and  State 
agencies  and  has  modified  this  final 
regulation  to  reflect  this  clarification. 

FSIS  disagrees  that  this  rule  would 
weaken  Freedom  of  Information  (FOIA) 
protections  relating  to  confidential 
information  by  authorizing  FSIS  to 
share  this  information  with  States.  FSIS 
will  maintain  the  confidentiality  of 
distribution  lists  and  will  only  share 
this  information  with  agencies  that 
agree  to  partner  with  FSIS  to  effectively 
determine  recalled  product  removal. 

Further,  FSIS  has  required  that 
safeguards  be  in  place  in  any  State  with 
which  the  information  is  to  be  shared, 
so  that  the  confidentiality  of  the 
information  can,  and  will,  be  protected. 
The  Agency  will  deny  a  request  for 
distribution  lists  if  the  government 
officials  are  imable  to  assure  FSIS  of 
their  ability  and  willingness  to  protect 
the  information. 


Compliance  With  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act  of  1996 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Administrator,  FSIS,  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  this  rule 
promotes  cooperation  between  FSIS  and 
other  Federal  and  State  agencies. 

Economic  Impact 

Impacts/Net  Benefits  Associated  with 
this  Action 

This  action  is  new.  No  significant 
changes  in  recall  activities  are  expected 
as  a  result  of  this  action. 

1.  Net  benefits  are  likely  to  include 
increased  public  health  protection. 

2.  Net  benefits  are  likely  also  to 
include  enhanced  commimications  and 
cooperation  between  FSIS  and  State  and 
other  Federal  agencies. 

Expected  Benefits 

During  a  meat  or  poultry  recall,  FSIS 
will  be  able  to  share  distribution  lists 
with  State  agencies  and  other  Federal 
agencies  without  having  to  disclose  this 
information  to  the  general  public  or 
media  under  the  Freedom  of 
Information  Act.  Doing  so  will  help 
FSIS  to  verify  that  adulterated, 
unhealthful  products  are  removed  from 
consumer  channels  quickly  and 
efficiently  and  to  protect  the  public 
health. 

Because  of  this  rule,  the  sharing  of 
recall  information  will  help  all  the 
government  agencies  to  work 
cooperatively  to  enhance  public  health 
and  provide  consumer  protection  from 
foodbome  ilhiesses.  The  State  agencies 
will  provide  a  written  agreement  not  to 
disclose  such  information  without  the 
submitter's  written  permission  or 
written  confirmation  from  FSIS.  Federal 
agencies  must  agree  not  to  release  the 
information  but  to  refer  any  request  for 
the  information  to  FSIS  for  response  to 
the  requestor.  This  will  ensure  that  the 
other  government  agencies  do  not 
inadvertently  share  this  information 
with  the  public.  Increased  consumer 
protection  and  public  health  and 
efficiency  in  govenunent  will  be  the 
basic  benefits  of  this  rule. 

Expected  Costs 

There  are  minimal  costs  associated 
with  sharing  recall  information  with 
State  and  odier  Federal  agencies.  Costs 


will  consist  of  the  labor  it  takes  to  draft 
and  agree  to  Memorandum  of 
Understandings,  and  the  labor  it  takes 
for  FSIS  to  share  the  information  with 
these  agencies.  These  costs  are  already 
absorbed  by  the  labor  cost  of  these 
officials. 
There  are  no  costs  to  industry. 

Expected  Effects  on  Small  Entities 

No  disproportionate  significant 
economic  impact  will  be  experienced  by 
small  entities.  FSIS  will  share  with  State 
and  other  Federal  government  officials 
confidential  and  proprietary 
information  (distribution  lists)  of  both 
large  and  small  entities,  if  the  recall 
warrants  it. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  rule,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  chaimels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  AJffairs 
Office,  at  (202)  720-5704, 

Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  February  16, 1994). 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  FSIS  has  considered 
potential  impacts  of  this  rule  on 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 

Sharing  recall  information  with  other 
agencies  will  benefit  FSIS,  the  regiilated 
industry,  and  consumers.  Thus,  this 
regulation  does  not  adversely  affect  the 
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public  health  or  environment  in  low- 
income  and  minority  communities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Will  not  preempt 
State  and  local  laws  and  regulations  that 
are  inconsistent  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  390.7  must  be  exhausted  prior  to 
any  judicial  challenge  of  the  application 
of  the  provisions  of  this  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  a  denial  of 
access  of  information. 

Paperwork  Requirements 

There  are  no  paperwork  or 
recordkeeping  requirements  associated 
with  this  rule  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

List  of  Subjects  in  9  CFR  Part  390 

Confidential  business  information. 
Freedom  of  information,  Government 
employees. 

For  the  reasons  set  forth  in  the 
preamble,  9  CFR  part  390  is  amended  to 
read  as  follows: 

1.  The  heading  of  9  CFR  part  390  is 
revised  to  read  as  follows: 

PART  390— FREEDOM  OF 
INFORMATION  AND  PUBLIC 
INFORMATION 

2.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552;  7  CFR  1.3, 
2.7. 

3.  Section  390.9  is  added  to  read  as 
follows: 

§  390.9    Communications  with  State  and 
othar  Fadaral  govammant  agancias. 

(a)  The  Administrator  of  the  Food 
SaJFety  and  Inspection  Service  (FSIS),  or 
designee,  may  authorize  the  disclosure 
of  distribution  lists  (records  that  show 
where  and  when  product  was  shipped) 
obtained  from  a  firm  recalling  products, 
or  incorporated  into  agency-prepared 
records,  to  State  and  other  Federal 
government  agencies  to  verify  the 
removal  of  the  recalled  product, 
provided  that: 

(1)  The  State  agency  has  provided 
both  a  written  statement  establishing  its 
authority  to  protect  confidential  . 
distribution  lists  from  public  disclosure 
and  a  written  commitment  not  to 
disclose  any  information  provided  by 
FSIS,  without  the  written  permission  of 


the  submitter  of  the  information  or 
written  confirmation  by  FSIS  that  the 
information  no  longer  has  confidential 
status.  Federal  government  agencies 
must  provide  a  written  commitment  not 
to  disclose  the  information  and  to  refer 
any  request  for  distribution  lists  to  FSIS 
for  response;  and 

(2)  The  Administrator  of  FSIS  or 
designee  determines  that  disclosure 
would  be  in  the  interest  of  public 
health. 

(b)  This  provision  does  not  authorize 
the  disclosure  to  State  or  other  Federal 
government  agencies  of  trade  secret 
information,  unless  otherwise  provided 
by  law  or  pursuant  to  an  express  written 
authorization  provided  by  the  submitter 
of  the  information. 

(c)  Information  disclosed  under  this 
section  is  not  a  disclosure  of 
information  to  the  public.  Disclosures 
made  under  this  section  do  not  waive 
any  FOIA  exemption  protection. 

Done  in  Washington.  DC.  on:  .^pril  15, 
2002. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
[FR  Doc.  02-9840  Filed  4-23-^2;  8:45  am) 
BILUNG  CODE  3410-OW-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUINMARY:  The  NCUA  Board  is  amending 
its  chartering  and  field  of  membership 
manual  to  make  four  changes  to  ease 
regulatory  burden.  First,  applicants 
need  not  submit  dociunentation  to 
establish  a  community  area  that  is  the 
same  as  one  the  NCUA  has  previously 
determined  to  be  a  well-defined  local 
community,  neighborhood  or  rural 
district.  Second,  the  Board  is  deleting 
the  category  of  common  characteristics 
and  backgroimd  of  residents  from  the 
examples  of  acceptable  documentation 
because  this  category  has  proven  to 
generate  documentation  of  limited 
relevance.  Third,  an  existing  community 
charter  need  not  document  in  writing 
how  it  plans  on  serving  the  entire 
community.  Fourth,  the  Board  is 
updating  the  definition  of  an  investment 
area  because  of  the  release  of  new 
census  data  and  updated  Community 
Development  Financial  Institution  Fund 
standards. 
EFFECTIVE  DATE:  May  24,  2002. 


ADDRESSES:  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna.  Chairman.  Field  of 
Membership  Task  Force,  1775  Duke 
Street.  Alexandria.  Virginia  22314  or 
telephone  (703)  518-6540  or  Regina 
Metz,  Staff  Attorney,  Office  of  General 
Counsel,  1775  Duke  Street.  Alexandria. 
Virginia  22314  or  telephone  (703)  518- 
6540  or  Lynn  Markgraf.  Program  Officer. 
Office  of  Examination  and  Insurance. 
1775  Duke  Street,  Alexandria.  Virginia 
22314  or  telephone  (703)  518-6396. 
SUPPLEMENTARY  INFORMATION: 

Background 

NCUA's  chartering  and  field  of 
membership  policy  is  set  out  in 
Interpretive  Ruling  and  Policy 
Statement  99-1,  Chartering  and  Field  of 
Membership  Policy  (IRPS  99-1).  as 
amended  by  IRPS  00-01.  The  policy  is 
incorporated  by  reference  in  NCUA's 
regulations  at  12  CFR  701.1.  It  is  also 
published  as  NCUA's  Chartering  and 
Field  of  Membership  Manual 
(Chartering  Manual),  which  is  the 
document  most  interested  parties  use 
and  to  which  references  in  the  following 
discussion  are  made. 

In  2001,  the  NCUA  Board  issued  two 
interim  final  rules  on  chartering  and 
field  of  membership.  In  this  document 
the  Board  is  finalizing  both  rules  as 
IRPS  02-2.  Each  rule  and  each 
amendment  is  discussed  separately 
below. 

March  Interim  Final  Rule 

On  March  8.  2001.  the  NCUA  Board 
issued  IRPS  01-1,  an  interim  final  rule 
with  a  sixty-day  comment  period, 
amending  the  Chartering  Manual.  66  FR 
15619  (March  20.  2001).  The  comment 
period  ended  on  May  21,  2001  Nine 
comments  were  received.  Comments 
were  received  from  two  Federal  credit 
unions,  four  state  credit  union  leagues, 
one  national  credit  union  trade 
association  and  two  bank  trade 
associations.  Almost  all  of  the 
commenters  supported  both  of  the 
interim  final  rule's  field  of  membership 
changes.  Most  of  these  commenters 
believe  these  amendments  will  reduce 
documentation  requirements  and  save 
Federal  credit  unions  time  and  funds  in 
converting  to  a  community  charter. 

1.  Previously  Established  Communities 

The  Chartering  Manual  requires 
community  charter  applicants  to 
establish  that  an  area  is  a  "well-defined 
local  community,  neighborhood,  or 
rural  district."  Chartering  Manual, 
Chapter  2,  V.A.I.  It  provides  that  an 
applicant  may  submit 
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a  letter  describing  how  the  area  meets 
the  standards  for  interaction  or  common 
interest  for  certain  geographic  and 
population  sizes,  namely,  a  single 
political  jurisdiction  such  as  a  county 
with  300,000  or  fewer  people,  or 
multiple,  contiguous  political 
jurisdictions  with  200,000  or  fewer 
people.  Applicants  must  submit  maps 
and  information  about  the  area's 
population  and  political  jurisdiction. 

For  larger  areas  in  terms  of  population 
and  geographic  size,  the  Chartering 
Manual  provides  for  applicants  to 
submit  a  narrative  summary  and 
documentation  supporting  the  finding 
of  interaction  and  common  interests  in 
the  proposed  community-  The 
Chartering  Manual  provides  examples  of 
the  type  of  documentation  that  an 
applicant  may  submit  but  does  not 
require  or  specify  particular 
documentation. 

In  the  interim  final  rule,  the  NCUA 
Board  stated  that  applicants  need  not 
submit  documentation  to  establish  a 
conununity  area  that  is  the  same  as  one 
the  NCUA  has  previously  determined  to 
be  a  well-defined  local  community, 
neighborhood  or  nual  district.  Eight 
commenters  fully  supported  this 
amendment.  One  commenter  did  not 
understand  the  amendment.  The  Board 
believes  this  amendment  provides  a 
common  sense  approach  for 
dociunentation  requirements  by 
eliminating  redimdant  proof  by 
subsequent  applicants  for  the  same 
geographic  area  that  either  it  or  a 
regional  director  has  already  addressed. 
Therefore,  the  NCUA  Board  is  adopting 
this  interim  final  amendment  without 
change. 

Applicants  need  only  identify  in  their 
applications  the  fact  of  the  prior 
approval  and  their  reliance  on  the 
summary  and  documentation  already 
part  of  the  agency's  records.  The 
commxmity  area  must  be  identical  to  a 
previously  approved  application.  No 
variance  is  allowed,  Nevertheless, 
applicants  may  be  required  to  submit 
their  own  summary  and  documents  if 
the  agency  has  reason  to  believe  that  the 
docimients  on  file  from  previous 
applications  are  no  longer  accurate  or 
are  insufficient. 

Two  commenters  stated  that  this 
policy  should  be  revisited  periodically 
since  the  community  aspect  of  a 
geographic  area  may  change  over  time. 
One  commenter  suggested  five  years 
and  another  suggested  ten  years. 
Another  commenter  asked  that  the 
agency  provide  further  guidance  on 
when  the  agency  might  require 
applicants  to  submit  their  own  summary 
and  other  documents  if  the  agency  has 
reason  to  believe  the  documents  on  file 


from  previous  applicants  are  no  longer 
accurate  or  are  insufficient.  Basically, 
the  agency  will  require  more 
information  if  there  has  been  a 
significant  and  quantifiable  change  in  a 
community's  characteristics.  The  NCUA 
Board  believes  that  communities  may 
change  over  time  and  will  revisit  the 
time  frame  for  action  when  necessary. 

One  commenter  requested  that  NCUA 
consider  permitting  a  credit  union 
converting  to  a  community  charter  to 
add  new  members  from  their  groups 
that  are  located  outside  the  commimity 
boundaries.  This  comment  is  unrelated 
to  the  interim  final  rule  but  the  NCUA 
Board  has  decided  to  continue  its 
current  policy  on  groups  outside  the 
community. 

2.  Documentation  Requirements 

The  Chartering  Manual  provides 
examples  of  documentation  that 
applicants  may  consider  using  to 
support  the  area  as  a  community, 
neighborhood,  or  rural  district.  One  of 
these  examples  was:  "common 
characteristics  and  background  of 
residents  (for  example,  income, 
religious  beliefs,  primary  ethnic  groups, 
similarity  of  occupations,  household 
types,  primary  age,  group,  etc.)."  Id.  at 
2-46.  This  documentation  has  proven  to 
be  of  limited  relevance  in  determining 
whether  the  area  meets  the  conmiunity 
requirements.  Therefore,  in  the  interim 
final  rule  the  Board  deleted  the  category 
of  common  characteristics  and 
background  of  residents  from  the 
examples  of  acceptable  documentation 
because  it  has  proven  to  generate 
documentation  of  limited  relevance. 
Eight  commenters  approved  of  this 
amendment,  although  one  commenter 
believes  this  type  of  information  can  be 
useful  in  showing  interaction  or 
common  interests.  For  the  reasons 
stated  above,  the  Board  is  adopting  this 
amendment  in  final. 

These  two  final  amendments  will 
help  reduce  the  time  involved  in  the 
community  application  process,  reduce 
costs  for  credit  unions  seeking  to  serve 
a  previously  approved  community,  and 
reduce  regional  and  Board  staff  time  and 
preparation. 

The  Board  wants  to  note  that  these 
amendments  only  apply  to  required 
documentation  to  support  the  proposed 
area  as  a  community.  They  do  not 
eliminate  any  of  the  remaining 
requirements  necessary  to  process  a 
community  application,  such  as 
addressing  safety  and  soundness 
concerns  and  the  requirement  for 
business  and  marketing  plans. 


December  Interim  Final  Rule 

On  December  13,  2001,  the  NCUA 
Board  issued  an  interim  final  rule  with 
a  sixty-day  comment  period  amending 
the  Chartering  Manual.  66  PR  65625 
(December  20,  2001).  The  comment 
period  ended  on  February  19,  2002. 

Although  the  Board  actually  received 
494  comment  letters  or  e-mail  messages, 
NCUA  staff  has  credited  multiple 
comment  letters  from  the  same  credit 
union  or  the  same  source  as  one 
comment,  for  a  total  of  428  comments. 
Conunents  were  received  from  260 
Federal  credit  unions,  120  state 
chartered  credit  unions,  4  national 
credit  union  trade  associations,  23  state 
credit  union  leagues,  2  bank  trade 
associations,  2  community  groups,  1 
financial  group  and  16  members  or 
otherwise  unidentified  persons. 

1 .  The  Provision  Commonly  Referred  to 
as  the  Community  Action  Plan  (CAP) 

]n  October  2000,  the  NCUA  Board 
required  an  existing  community  charter 
to  address,  in  either  its  marketing  or 
business  plan  or  other  appropriate 
separate  dociunentation,  how  it  plans 
on  serving  the  entire  community, 
including  how  the  credit  union  will 
market  to  the  community  and  what 
products  and  services  the  credit  union 
will  offer  to  assist  underserved  members 
in  the  conrununities.  Some  in  the  credit 
union  community  refer  to  this  as  the 
"commimity  action  plan"  requirement 
or  as  "CAP",  though  the  final  rule  did 
not  use  that  term.  The  NCUA  Board 
stated  in  the  preamble  to  the  final  rule 
that  "existing  credit  unions  will  have 
until  December  31,  2001,  to  have  a  plan 
in  place  addressing  how  the  credit 
union  will  serve  the  entire  community." 
65  FR  64512,  64518  (October  27,  2000). 
The  Board  implemented  this  rule  even 
while  recognizing  that  there  was  no 
tangible  evidence  that  credit  unions 
were  not  planning  on  serving  their 
entire  community.  In  fact,  the  NCUA 
Board  stated  that,  based  "on  the 
comments  of  community  credit  unions 
and  the  submissions  some  of  them 
provided,  many  community  credit 
unions  already  have  adopted  plans  and 
offer  products  and  services  designed  to 
serve  the  entire  commimity."  65  FR 
64512,  64517  (October  27,  2000). 

The  NCUA  Board  issued  an  interim 
final  rule  on  December  13,  2001, 
eliminating  this  regulatory  requirement, 
known  as  CAP.  Four  hundred  and 
fifteen  commenters  supported  the 
elimination  of  the  regulatory 
requirement.  Most  of  the  commenters 
applauded  the  Board's  decision  to 
repeal  this  unnecessary  regulatory 
burden  because  they  believe  it  is 
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something  credit  unions  are  already 
doing.  The  commenters  who  supported 
the  Board's  action  primarily  made  the 
following  points:  (1)  Credit  unions  do 
not  need  a  regulation  requiring  them  to 
serve  their  members;  (2)  credit  unions 
are  serving  low-income  people  by 
adding  underserved  areas  to  their  fields 
of  membership;  (3)  conun unity  charters 
naturally  serve  their  entire 
communities;  (4)  Congress  specifically 
rejected  similar  requirements  in  the 
Credit  Union  Membership  Access  Act; 
(5)  there  is  no  evidence  that  community 
credit  unions  are  not  serving  their  entire 
fields  of  membership  adequately:  (6)  the 
rule  is  not  directly  related  to  safety  and 
soundness;  (7)  the  rule  was  costly  and 
burdensome  to  implement;  (8)  the  rule 
was  similar  to  Community 
Reinvestment  Act  requirements. 

Many  commenters  discussed  how 
credit  unions  reach  out  and  serve  low- 
income  members.  Many  commenters 
stated  that  "continued  improvements  in 
NCUA's  membership  application 
process  are  more  appropriate  than  a 
CAP  rule  and  will  do  more  to  ensure  all 
individuals,  including  disadvantaged 
groups,  are  eligible  for  credit  union 
service."  The  Board  believes  this 
comment  addresses  the  fact  that  the 
agency  has  streamlined  its  SEG  approval 
process  and  underserved  area  approval 
process.  The  Board  will  continue  to 
study  methods  to  streamline  the  field  of 
membership  process. 

Twelve  commenters  opposed  the 
repeal  of  CAP  and  requested  that  it  be 
reinstated.  One  additional  commenter,  a 
credit  union,  was  not  sure  of  its  position 
on  this  issue.  The  primary  contentions 
of  commenters  opposing  the  repeal  of 
CAP  were  that  CAP  is  good  for  credit 
unions  and  its  burden  is  minimal.  They 
believe  CAP  is  a  simple  requirement  to 
help  ensure  that  credit  xmions  serve 
their  entire  communities.  A  few 
commenters  objected  to  the  process  of 
using  an  interim  final  rule  to  repeal 
CAP.  A  few  commenters jdid  not 
understand  the  rule  and  believe  that, 
under  CAP,  a  credit  union  would  make 
its  written  plan  available  to  the  public. 

In  general,  the  Board  agrees  with  the 
commenters  who  supported  the  repeal 
of  CAP.  Therefore,  the  Board  is  adopting 
this  amendment  as  a  final  rule  because 
the  Board  continues  to  believe  that  it  is 
an  unreasonable  practice  to  require  only 
certain  credit  unions  to  adopt  specific 
written  policies  addressing  service  to 
the  entire  community,  without  any 
evidence  these  credit  unions  are  failing 
to  serve  their  entire  commimities.  In 
addition,  this  regulatory  requirement 
addresses  few,  if  any,  safety  and 
soundness  concerns. 


This  Board  believes  that  a  regulation 
that  does  not  address  a  substantiated 
safety  and  soundness  concern  or  a 
potential  problem  is  unnecessar}'.  In 
this  case,  the  Board  believes  it  is 
prudent  to  eliminate  this  regulators- 
requirement  because  there  is  no 
evidence  that  community  charters  are 
not  marketing  their  ser\'ices  to  their 
entire  communities. 

2.  Underserved  Areas 

The  addition  of  underser\ed  areas,  as 
defined  in  Chapter  3  of  the  Chartering 
Manual,  to  the  field  of  membership  of 
operating  credit  unions  is  a  continuing 
priority  of  the  NCUA  Board.  A  Federal 
credit  union  seeking  to  add  to  its  field 
of  membership  an  underser\'ed  area  first 
must  meet  a  three-prong  test.  First,  the 
area  must  be  a  local  community. 
Second,  the  area  must  also  be  classified 
as  an  investment  area  as  defined  in 
section  103(16)  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994, 12  U.S.C. 
4703(16).  Third,  the  credit  union  adding 
the  underserved  area  must  establish  and 
maintain  an  office  or  facility  in  the  area, 
or  have  a  preexisting  office  within  close 
proximitv. 

hi  October  2000,  the  NCUA  Board 
made  it  less  burdensome  for  federal 
credit  unions  to  add  underserved  areas. 
65  FR  64512  (October  27,  2000). 
Because  of  these  changes  and  the  credit 
union  community's  greater  interest,  the 
number  of  underserved  areas  added  to 
Federal  credit  union's  field  of 
membership  increased  from  50  in  the 
year  2000  to  281  in  2001. 

The  Chartering  Manual  provides 
examples  of  an  "investment  area"  for 
the  purpose  of  adding  an  underserved 
area.  The  Federal  Credit  Union  Act 
defines  an  "underserved  area'  as  a 
"local  community,  neighborhood,  or 
rural  district"  that  is  an  "investment 
area"  as  defined  in  Section  103(16)  of 
the  Community  Development  Banking 
and  Financial  Institutions  Act  of  1994. 
The  1994  law  permits  the  Community 
Development  Financial  Institutions 
Fund  of  the  United  States  Department  of 
the  Treasury  (CDFl  Fund)  to  further 
define  investment  areas.  In  the  interim 
final  rule,  the  Board  updated  the 
definition  of  an  investment  area  in 
chapter  three  of  the  Chartering  Manual 
by  incorporating  2000  census  data  and 
the  CDFI  Fund's  updated  definition  of 
an  investment  area. 

Fifty-nine  commenters  generally 
favored  NCUA's  underserved  area 
policies.  Twelve  additional  commenters 
specifically  favored  updating  the 
definition  of  an  investment  area.  Most  of 
these  commenters  believe  this 
amendment  will  promote  greater 


participation  in  ser\'ing  underserved 
areas.  Two  commenters  opposed  the 
amendment.  Both  of  these  commenters 
appeared  to  misunderstand  the  statutory 
authority  of  NCUA  to  allow  credit 
unions  to  ser\e  underserved  areas. 
The  NCUA  Board  is  adopting  the 
interim  final  rule  in  final  with  a  minor 
modification.  This  final  rule  makes  the 
Chartering  Manual  consistent  with  2000 
census  data  and  the  CDFI  Fund's 
modifications.  If  the  2000  census  data  is 
not  readily  available  for  a  particular 
categon.'.  the  latest  information  from  the 
Census  Bureau  may  be  used.  In 
addition,  the  Board  is  permitting  credit 
unions  to  submit  other  government  data 
to  demonstrate  that  an  area  is  an 
investment  area  if  this  information  is 
more  readily  available  than  census  data. 
This  alternative  data  must  be  issued 
after  the  year  2000,  This  one  additional 
change  along  with  the  original 
amendments  will  ultimately  make  it 
easier  for  credit  unions  to  add 
underserved  areas  and  thus  ser\e  more 
members  of  modest  means. 

Regulatory  Procedures 

Regulator},'  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (those  under  one  million  dollars 
in  assets).  These  final  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  credit 
unions  and.  therefore,  a  regulatory- 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  NCUA  Board  has  determined  that 
this  interim  final  rule  does  not  increase, 
and  will  in  fact  reduce,  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  and  regulations  of  the 
Office  of  Management  and  Budget, 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121)  provides 
generally  for  congressional  review  of 
agency  rules.  A  reporting  requirement  is 
triggered  in  instances  where  NCUA 
issues  a  final  rule  as  defined  by  Section 
551  of  the  Administrative  Procedures 
Act.  5  U.S.C.  551.  The  Office  of 
Management  and  Budget  has 
determined  that  the  provisions 
contained  in  IRPS  02-1  do  not 
constitute  a  major  rule. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
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consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA.  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  volimtarily  complies 
with  the  executive  order.  This  rule  does 
not  apply  to  state-chartered  credit 
unions  and  will  not  have  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  final  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  unions,  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  April  18.  2002. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755,  1756. 
1757,  1759.  1761a,  1761b,  1766,  1767.  1782, 
1784,  1787.  1789.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  bv  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  431 1- 
4312. 

2.  Section  701.1  is  revised  to  read  as 
follows: 

§  701 .1    Federal  credit  union  chartering, 
field  of  membership  modifications,  and 
conversions. 

National  Credit  Union  Administration 
policies  concerning  chartering,  field  of 
membership  modifications,  and 
conversions  are  set  forth  in  Interpretive 
Ruling  and  Policy  Statement  99-1. 
Chartering  and  Field  of  Membership 
Policy  (IRPS  99-1),  as  amended  by  IRPS 
00-1  and  IRPS  02-2.  Copies  may  be 
obtained  by  contacting  NCUA  at  the 
address  found  in  §  792.2(g)(1)  of  this 
chapter.  The  combined  IRPS  are 
incorporated  into  this  section. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3133- 
0015.) 

Note:  The  text  of  the  Interpretive  Ruling 
and  Policy  Statement  (IRPS  99-1)  does  not. 
and  the  following  amendments  will  not. 
appear  in  the  Code  of  Federal  Regulations. 


3.  In  IRPS  99-1,  Chapter  2,  Section 
V.A.2  is  revised  to  read  as  follows: 

In  addition  to  the  documentation 
requirements  set  forth  in  Chapter  1  to 
charter  a  credit  union,  a  community 
credit  union  applicant  must  provide 
additional  documentation  addressing 
the  proposed  area  to  be  served  and 
community  service  policies. 

A  community  credit  imion  is  unique 
in  that  it  must  meet  the  statutory 
requirements  that  the  proposed 
community  area  is  (1)  well-defined,  and 
(2)  a  local  commimity,  neighborhood,  or 
rural  district. 

"Well-defined"  means  the  proposed 
area  has  specific  geographic  botmdaries. 
Geographic  boundaries  may  include  a 
city,  township,  county  (or  its  political 
equivalent),  or  clearly  identifiable 
neighborhood.  Although  congressional 
districts  or  other  political  boundaries 
which  are  subject  to  occasional  change, 
and  state  boundaries  are  well-defined 
areas,  they  do  not  meet  the  second 
requirement  that  the  proposed  area  be  a 
local  community,  neighborhood,  or 
rural  district. 

The  meaning  of  local  community, 
neighborhood,  or  rural  district  includes 
a  variety  of  factors.  Most  prominent  is 
the  requirement  that  the  residents  of  the 
proposed  community  area  interact  or 
have  common  interests.  In  determining 
interaction  and/or  common  interests,  a 
number  of  factors  become  relevant.  For 
example,  the  existence  of  a  single  major 
trade  area,  shared  governmental  or  civic 
facilities,  or  area  newspaper  is 
significant  evidence  of  community 
interaction  and/ or  common  interests. 
Conversely,  numerous  trade  areas, 
multiple  taxing  authorities,  and 
multiple  political  jurisdictions,  tend  to 
diminish  the  characteristics  of  a  local 
area. 

Population  and  geographic  size  are 
also  significant  factors  in  determining 
whether  the  area  is  local  in  nature.  A 
large  population  in  a  small  geographic 
area  or  a  small  population  in  a  large 
geographic  area  may  meet  NCUA 
community  chartering  requirements.  For 
example,  an  ethnic  neighborhood,  a 
rural  area,  a  city,  and  a  county  with 
300,000  or  less  residents  will  generally 
have  sufficient  interaction  and/or 
common  interests  to  meet  community 
charter  requirements.  While  this  may 
most  often  be  true,  it  does  not  preclude 
community  charters  consisting  of 
multiple  counties  or  local  areas  with 
populations  of  any  size  from  meeting 
community  charter  requirements. 

Conversely,  a  larger  population  in  a 
large  geographic  area  may  not  meet 
NCUA  community  chartering 
requirements.  It  is  more  difficult  for  a 
major  metropolitan  city,  a  densely 


populated  county,  or  an  area  covering 
multiple  counties  with  significant 
population  to  have  sufficient  interaction 
and/or  common  interests,  and  to 
therefore  demonstrate  that  these  areas 
meet  the  requirement  of  being  "local," 
In  such  cases,  documentation 
supporting  the  interaction  and/or 
common  interests  will  be  greater  than 
the  evidence  necessary  for  a  smaller  and 
less  densely  populated  area. 

In  most  cases,  the  "well-defined  local 
community,  neighborhood,  or  rural 
district"  requirement  will  be  met  if  (1) 
the  area  to  be  served  is  in  a  recognized 
single  political  jurisdiction,  i.e.,  a 
coimty  or  its  political  equivalent  or  any 
contiguous  political  subdivisions 
contained  therein,  and  if  the  population 
of  the  requested  well-defined  area  does 
not  exceed  300,000.  or  (2)  the  area  to  be 
served  is  in  multiple  contiguous 
political  jurisdictions,  i.e.  a  county  or  its 
political  equivalent  or  any  political 
subdivisions  contained  therein  and  if 
the  population  of  the  requested  well- 
defined  area  does  not  exceed  200,000.  If 
the  proposed  area  meets  either  of  these 
criteria,  the  credit  union  must  only 
submit  a  letter  describing  how  the  area 
meets  the  standards  for  community 
interaction  or  common  interests. 

If  NCUA  does  not  find  sufficient 
evidence  of  community  interaction  or 
common  interests,  more  detailed 
documentation  will  be  necessary  to 
support  that  the  proposed  area  is  a  well- 
defined  community.  The  credit  union 
must  also  provide  evidence  of  the 
political  jurisdiction(s)  and  population. 
Evidence  of  the  political  jurisdiction(s) 
should  include  maps  designating  the 
area  to  be  served.  One  map  must  be  a 
regional  or  state  map  with  the  proposed 
community  outlined.  The  other  map 
must  outline  the  proposed  community 
and  the  identifying  geographic 
characteristics  of  the  surrounding  areas. 

If  the  area  to  be  served  does  not  meet 
the  political  jurisdiction(s)  and 
population  requirements  of  the 
preceding  paragraph,  or  if  required  by 
NCUA,  the  application  must  include 
documentation  to  support  that  it  is  a 
well-defined  local  community, 
neighborhood,  or  rural  district.  It  is  the 
applicant's  responsibility  to 
demonstrate  the  relevance  of  the 
documentation  provided  in  support  of 
the  application.  This  must  be  provided 
in  a  narrative  summary.  The  narrative 
summary  must  explain  how  the 
documentation  demonstrates  interaction 
or  common  interests.  For  example, 
simply  listing  newspapers  and 
organizations  in  the  area  is  not 
suifficient  to  demonstrate  that  the  area  is 
a  local  community,  neighborhood,  or 
rural  district. 
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Examples  of  acceptable 
documentation  may  include: 

•  The  defined  political  jurisdictions: 

•  Major  trade  areas  (shopping 
patterns  and  traffic  flows); 

•  Shared/common  facilities  (for 
example,  educational,  medical,  police 
and  fire  protection,  school  district, 
water,  etc.); 

•  Organizations  and  clubs  within  the 
community  area; 

•  Newspapers  or  other  periodicals 
published  for  and  about  the  area; 

•  Maps  designating  the  area  to  be 
served.  One  map  must  be  a  regional  or 
state  map  with  the  proposed  community 
outlined.  The  other  map  must  outline 
the  proposed  community  and  the 
identifying  geographic  characteristics  of 
the  surrounding  areas; 

•  Other  documentation  that 
demonstrates  that  the  area  is  a 
community  where  individuals  have 
common  interests  or  interact. 

An  applicant  need  not  submit  a 
narrative  summary  or  documentation  to 
support  a  proposed  community  charter, 
amendment  or  conversion  as  a  well- 
defined  local  community, 
neighborhood,  or  rural  district  if  the 
NCUA  has  previously  determined  that 
the  same  exact  geographic  area  meets 
that  requirement  in  connection  with 
consideration  of  a  prior  application. 
Applicants  may  contact  the  appropriate 
regional  office  to  find  out  if  the  area 
they  are  interested  in  has  already  been 
determined  to  meet  the  community 
requirements.  If  the  area  is  the  same  as 
a  previously  approved  area,  an 
applicant  need  only  include  a  statement 
to  that  effect  in  the  application. 
Applicants  may  be  required  to  submit 
their  own  summary  and  documentation 
regarding  the  conmiunity  requirements 
if  NCUA  has  reason  to  believe  that  prior 
submissions  are  not  sufficient  or  are  no 
longer  accurate. 

A  community  credit  union  is 
frequently  more  susceptible  to 
competition  from  other  local  financial 
institutions  and  generally  does  not  have 
substantial  support  from  any  single 
sponsoring  company  or  association.  As 
a  result,  a  community  credit  union  will 
often  encounter  financial  and 
operational  factors  that  differ  from  an 
occupational  or  associational  charter.  Its 
diverse  membership  may  require  special 
marketing  programs  targeted  to  different 
segments  of  the  community.  For 
example,  the  lack  of  payroll  deduction 
creates  special  challenges  in  the 
development  of  savings  promotional 
programs  and  in  the  collection  of  loans. 

Accordingly,  it  is  essential  for  the 
proposed  community  credit  union  to 
develop  a  detailed  and  practical 
business  and  marketing  plan  to  serve 


the  entire  community  for  at  least  the 
first  two  years  of  operation.  The 
proposed  credit  union  must  not  only 
address  the  documentation 
requirements  set  forth  in  Chapter  1 ,  but 
also  focus  on  the  accomplishment  of  the 
unique  financial  and  operational  factors 
of  a  community  charter. 

Community  credit  unions  will  be 
expected  to  regularly  review  and  to 
follow,  to  the  fullest  extent 
economically  possible,  the  marketing 
and  business  plan  submitted  with  their 
application. 

4.  In  IRPS  99-1,  Chapter  3,  Section  III 
is  revised  to  read  as  follows: 

All  federal  credit  unions  may  include 
in  their  fields  of  membership,  without 
regard  to  location,  communities 
satisfying  the  definition  for  serving 
underserved  areas  in  the  Federal  Credit 
Union  Act,  More  than  one  federal  credit 
union  can  serve  the  same  underserved 
area.  The  Federal  Credit  Union  Act 
defines  an  underserved  area  as  a  local 
community,  neighborhood,  or  rural 
district  that  is  an  "investment  area"  as 
defined  in  Section  103(16)  of  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994. 

The  "well-defined  local  community, 
neighborhood,  or  rural  district" 
requirement  will  be  met  if  (1)  the  area 
to  be  served  is  in  a  recognized  single 
political  jurisdiction,  i.e.,  a  county  or  its 
political  equivalent  or  any  contiguous 
political  subdivisions  contained  therein, 
and  if  the  population  of  the  requested 
well-defined  area  does  not  exceed 
300,000  or  (2)  the  area  to  be  served  is 
in  multiple  contiguous  political 
jurisdictions,  i.e.,  a  county  or  its 
political  equivalent  or  any  political 
subdivisions  contained  therein  and  if 
the  population  of  the  requested  well- 
defined  area  does  not  exceed  200.000.  If 
the  proposed  area  meets  either  of  these 
criteria  and  meets  the  definition  of  an 
investment  area  that  is  underserved, 
then  it  is  presumed  to  be  a  local 
conmiiuuty,  neighborhood,  or  rural 
district. 

An  investment  area  includes  any  of 
the  following  (as  reported  in  the  most 
recently  completed  decennial  census  or 
equivalent  government  data): 

•  An  area  encompassed  or  located  in 
an  Empowerment  Zone  or  Enterprise 
Community  designated  under  section 
1391  of  the  Internal  Revenue  Code  of 
1996  (26  U.S.C.  1391); 

•  An  area  where  the  percentage  of 
the  population  living  in  poverty  is  at 
least  20  percent; 

•  An  area  in  a  Metropolitan  Area 
where  the  median  family  income  is  at  or 
below  80  percent  of  the  Metropolitan 
Area  median  family  income  or  the 


national  Metropolitan  Area  median 
family  income,  whichever  is  greater; 

•  An  area  outside  of  a  Metropolitan 
Area,  where  the  median  family  income 
is  at  or  below  80  percent  of  the 
statewide  non-Metropolitan  ,\rea 
median  family  income  or  the  national 
non-Metropoiitan  Area  median  family 
income,  whichever  is  greater. 

•  An  area  where  the  unemployment 
rate  is  at  least  1.5  times  the  national 
average: 

•  An  area  where  the  percentage  of 
occupied  distressed  housing  (as 
indicated  by  lack  of  complete  plumbing 
and  occupancy  of  more  than  one  person 
per  room)  is  at  least  20  percent; 

•  An  area  located  outside  of  a 
Metropolitan  Area  with  a  county 
population  loss  between  the  most  recent 
decennial  census  and  the  previous 
decennial  census  of  at  least  10  percent; 

•  An  area  located  outside  of  a 
Metropolitan  Area  with  a  county  net 
migration  loss  (out-migration  minus  in- 
migration)  over  the  five-year  period 
preceding  the  most  recent  decennial 
census  of  at  least  5  percent: 

•  An  area  meeting  the  criteria  for 
economic  distress  that  may  be 
established  by  the  Community 
Development  Financial  Institutions 
Fund  (CDFI)  of  the  United  States 
Department  of  the  Treasury. 

In  addition,  the  local  community, 
neighborhood,  or  rural  district  must  be 
underserved,  based  on  data  considered 
by  the  NCUA  Board  and  the  Federal 
banking  agencies. 

Once  an  underserved  area  has  been 
added  to  a  federal  credit  unions  field  of 
membership,  the  credit  union  must 
establish  and  maintain  an  office  or 
facility  in  the  community  within  two 
years.  A  service  facility  is  defined  as  a 
place  where  shares  are  accepted  for 
members'  accounts,  loan  applications 
are  accepted  and  loans  are  disbursed. 
This  definition  includes  a  credit  union 
owned  branch,  a  shared  branch,  a 
mobile  branch,  an  office  operated  on  a 
regularly  sctieduled  weekly  basis,  or  a 
credit  union  owned  electronic  facility 
that  meets,  at  a  minimum,  these 
requirements.  This  definition  does  not 
include  an  ATM. 

If  a  credit  union  has  a  preexisting 
office  within  close  proximity  to  the 
underserved  area,  then  it  will  not  be 
required  to  maintain  an  office  or  facility 
within  the  underserved  area  Close 
proximity  will  be  determined  on  a  case- 
by-case  basis,  but  the  office  must  be 
readily  accessible  to  the  residents  and 
the  distance  from  the  underserved  area 
will  not  be  an  impediment  to  a  majority 
of  the  residents  to  transact  credit  union 
business. 
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The  federal  credit  union  adding  the 
underserved  community  must 
docimient  that  the  community  meets  the 
definition  for  serving  underserved  areas 
in  the  Federal  Credit  Union  Act.  The 
charter  type  of  a  federal  credit  union 
adding  such  a  community  will  not 
change  and  therefore  the  credit  union 
will  not  be  able  to  receive  the  benefits 
afforded  to  low-income  designated 
credit  unions,  such  as  expanded  use  of 
non  member  deposits  and  access  to  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions. 

A  federal  credit  union  that  desires  to 
include  an  underserved  community  in 
its  field  of  membership  must  first 
develop  a  business  plan  specifying  how 
it  will  serve  the  community.  The 
business  plan,  at  a  minimum,  must 
identify  the  credit  and  depository  needs 
of  the  community  and  detail  how  the 
credit  union  plans  to  serve  those  needs. 
The  credit  union  will  be  expected  to 
regiilarly  review  the  business  plan,  to 
determine  if  the  community  is  being 
adequately  served.  The  regional  director 
may  require  periodic  service  status 
reports  from  a  credit  union  about  the 
underserved  area  to  ensure  that  the 
needs  of  the  underserved  area  are  being 
met  as  well  as  requiring  such  reports 
before  NCUA  allows  a  federal  credit 
union  to  add  an  additional  underserved 
area. 
(FR  Doc.  02-9971  Filed  4-23-02;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Regulations  No.  4  and  16] 
RIN  0960-AE99 

Technical  Revisions  to  Medical  Criteria 
for  Determinations  of  Disability 

agency:  Social  Security  Administration 

(SSA). 

action:  Final  rules. 

SUMMARY:  These  final  rules  make  a 
number  of  technical  revisions  to  the 
Listing  of  Impairments  (the  listings).  We 
use  the  listings  when  you  claim  benefits 
based  on  disability  imder  titles  11  and 
XVI  of  the  Social  Security  Act  (the  Act). 
We  are  making  these  revisions  to  reflect 
advances  in  medical  knowledge, 
treatment  and  terminology,  to  clarify 
certain  criteria  in  the  listings,  to  remove 
listings  that  we  rarely  use,  and  to  add 
new  listings  consistent  with  current 
medical  practice.  We  are  making  these 
individual  technical  revisions  in  order 
to  improve  our  medical  listings  and 
make  them  easier  to  understand  and 
use. 

DATES:  These  final  regulations  are 
effective  May  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Kiefer,  Social  Insurance 
Specialist,  Office  of  Disability,  Social 
Security  Administration,  3-B-9 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401,  (410)  965-9104  or  TTY  1-800- 


966-5609  for  information  about  these 
rules.  For  information  on  eligibility, 
filing  for  benefits,  or  coverage  of 
earnings,  call  our  national  toll-free 
number,  1-800-772-1213  or  TTY  (410) 
966-5609,  or  visit  our  Internet  web  site. 
Social  Security  Online,  at  http:// 
www.sss.gov. 

SUPPLEMENTARY  INFORMATION:  We  are 
revising  and  making  final  the  rules  we 
proposed  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  on  February  11,  2000 
(65  FR  6932). 

Background 

Under  title  II  of  the  Act,  we  provide 
for  the  payment  of  disability  benefits  if 
you  are  disabled  and  belong  to  one  of 
the  following  ihree  groups: 

•  Workers  insured  under  the  Act; 

•  Children  of  insured  workers;  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  (see  20  CFR  404.336) 
of  insured  workers. 

Under  title  XVI  of  the  Act,  we  provide 
for  Supplemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  have  limited  income  and  resources. 

Under  both  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 

Our  definitions  of  disability  are 
shown  in  the  following  table: 


If  you  file  a  claim  under  *  *  ' 

And  you  are  *  *  * 

Disability  means  you  have  a  medically  determinable  im- 
pairment(s)  that  meets  the  statutory  duration  require- 
ment and  results  in  *  *  * 

Title  II            

An  adult  or  a  child  

An  adult        

The   inability  to  do  any   substantial   gainful   activity 

Title  XVI 

(SGA). 
The  inability  to  do  any  SGA. 

TrtleXVI  

A  child  

Marked  and  severe  functional  limitations. 

We  use  a  sequential  evaluation 
process,  set  out  in  §§404.1520  and 
416.920  of  our  regulations,  when  we 
evaluate  a  claim  for  disability  benefits  if 
you  are  an  adult.  We  use  a  separate 
sequential  evaluation  process  described 
in  §  416.924  of  our  regulations  if  you  are 
a  child  claiming  SSI  payments  based  on 
disability.  At  step  three  of  both 
sequential  evaluation  processes,  we 
determine  whether  you  have  an 
impairment(s)  that  meets  or  medically 
equals  the  listings.  If  you  are  a  child 
applying  for  SSI  payments  based  on 
disability,  we  also  determine  if  your 
impainnent(s)  functionally  equals  the 
listings. 


The  listings  describe,  for  each  of  the 
major  body  systems,  impairments  that 
we  consider  severe  enough  to  prevent 
you  from  doing  any  gainful  activity.  In 
the  case  of  a  child  applying  for  SSI 
payments  based  on  disability,  the 
listings  describe  impairments  that  we 
consider  severe  enough  to  result  in 
marked  and  severe  functional 
limitations. 

The  listings  are  divided  into  Part  A 
and  Part  B.  We  apply  the  medical 
criteria  in  Part  A  when  we  assess  your 
claim  if  you  are  an  adult  (i.e.,  a  person 
age  18  or  over).  If  you  are  a  child,  we 
first  use  the  criteria  in  Part  B.  If  the 
criteria  in  Part  B  do  not  apply,  and  the 
specific  disease  process(es)  has  a  similar 


effect  on  adults  and  children,  we  then 
use  the  criteria  in  Part  A  (see 
§§404.1525,  404.1526,  416.925,  and 
416.926). 

The  changes  we  are  making  in  these 
final  rules  are  not  intended  to  be  a 
comprehensive  update  and  revision  of 
the  listings.  We  continue  to  review  each 
of  the  body  system  listings  to  determine 
appropriate  substantive  revisions  and 
updates.  If  we  determine  that  more 
substantive  revisions  are  necessary,  we 
will  publish  notices  of  proposed 
rulemaking  in  the  Federal  Register 
describing  those  proposed  revisions  and 
requesting  public  conmients. 
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Explanation  of  Revisions 

We  are  revising  language  throughout 
the  listings  to  incorporate  imaging 
techniques  other  than  x-rays  alone.  This 
revised  language  was  incorporated  in 
the  following  listing  sections:  2.00B2; 
5.03;  5.04;  5.05;  6.02(C)(1);  7.16;  and 
9,03.  This  is  being  done  by  adding 
language  allowing  for  "appropriate 
medically  acceptable  imaging"  to  be 
used  when  imaging  evidence  is  called 
for  as  part  of  the  medical 
documentation.  Since  x-rays  are 
incorporated  in  the  phrase  "appropriate 
medically  acceptable  imaging."  we  have 
removed  the  specific  mention  of  "x- 
rays"  when  we  refer  to  appropriate 
medically  acceptable  imaging 
throughout  the  listings  addressed  in  this 
rulemaking. 

We  made  a  revision  to  our  proposed 
rulemaking  language  in  the  prefaces  of 
the  listings  for  the  body  systems  affected 
by  this  change.  We  added  language  to 
explain  that  appropriate  medically 
acceptable  imaging  includes,  but  is  not 
limited  to,  x-ray  imaging,  computerized 
axial  tomography  (CAT  scan)  or 
magnetic  resonance  imaging  (MRI),  with 
or  without  contrast  material, 
myelography,  and  radionuclear  bone 
scans.  To  further  clarify  what  we  mean 
by  "appropriate."  we  added  a  sentence 
to  these  prefaces  that  states 
"Appropriate  means  that  the  technique 
used  is  the  proper  one  to  support  the 
evaluation  and  diagnosis  of  the 
impairment." 

We  made  a  number  of  revisions  to  the 
listings  for  the  Special  Senses  and 
Speech  body  systems.  2.00  and  102.00. 
We  substituted  the  heading  "Disorders 
of  Vision"  in  2. 00 A  for 
"Ophthalmology"  to  make  clear  that 
these  listings  deal  with  visual  disorders, 
rather  than  the  branch  of  medicine 
dealing  with  the  anatomy,  physiology, 
and  pathology  of  the  eye.  We  also 
removed  the  word  "central"  when 
referring  to  visual  acuity  in  the  preface 
sections  2.00A1,  2.00A2,  2.00A5. 
2.00A6.  102.00A,  listings  2.02  and 
102.02.  and  in  Table  No.  1,  because  the 
word  is  redundant.  It  is  the  loss  of 
visual  acuity  in  itself  (be  it  central  or 
peripheral)  that  results  in  the  inability 
to  distinguish  detail,  and  thereby 
prevents  reading  and  fine  work.  We 
further  clarify  this  in  a  revision  to 
section  2.00A2  which  states  that  "Loss 
of  visual  acuity  may  result  in  impaired 
distant  vision  or  near  vision,  or  both." 
We  also  clarified  listing  2.04  by 
replacing  the  phrase  "central  visual 
efficiency"  with  the  phrase  "visual 
acuity  efficiency."  We  removed  listing 
2.05,  Complete  homonymous 
hemianopsia,  as  a  separate  listing  since 


it  merely  directs  evaluation  to  listing 
2.04,  which  we  are  not  substantively 
changing.  Listing  2.04  will  permit 
evaluation  of  this  disorder. 

We  also  removed  the  word  "organic" 
in  section  2.00B3  and  in  listing  2.09 
because  the  cause  of  the  loss  of  speech 
is  not  material  to  its  evaluation  under 
this  body  system.  We  also  clarified 
listing  2.09  to  make  it  clear  that  the 
inability  to  produce  by  any  means 
speech  that  can  be  heard,  understood,  or 
sustained  is  sufficient  to  meet  this 
listing;  all  three  of  these  factors  do  not 
need  to  be  present  to  meet  the  listing. 

For  the  respiratory  system  listings  for 
adults  and  children'  3.00  and  103.00. 
we  changed  some  of  the  technical 
testing  requirements  to  be  simpler  and 
to  be  consistent  with  standard 
laboratory  practices.  If  the  spirogram  is 
generated  by  any  means  other  than 
direct  pen  linkage  to  a  mechanical 
displacement-type  spirometer,  we  will 
no  longer  require  separate  calibration 
tracings  to  be  performed  at  the  time 
each  pulmonary  function  test  is 
performed.  Rather,  a  single  daily 
calibration  of  the  testing  device  will 
suffice.  For  direct  pen  linkage 
spirometry  equipment,  the  tracing  is 
directly  generated  and  inherently 
accurate  so  that  no  mechanically 
generated  calibrations  are  required.  We 
also  revised  listing  section  3. OOF  so  that 
we  no  longer  require  that  the  algorithm 
used  to  calculate  the  test  for  diffusing 
capacity  of  the  limgs  for  carbon 
monoxide  be  provided  as  part  of  the 
documentation  for  this  test.  Rather,  the 
source  of  the  predicted  equation  should 
be  provided.  This  information  is 
sufficient  to  verify  that  the  test  was 
performed  adequately. 

We  added  a  new  listing  for  both 
adults  and  children  to  cover  lung 
transplants,  listings  3.11  and  103.05, 
respectively.  These  listings  provide  that 
we  will  consider  an  individual  to  be 
disabled  for  12  months  following  the 
date  of  surgery.  After  that  time,  we  will 
evaluate  any  residual  impairment. 

In  order  to  correct  a  possible 
misinterpretation  in  our  intent,  we 
revised  listing  sections  4.00A  and 
104. OOA.  We  now  state  that  we  will 
"consider"  (rather  than  "make")  a 
medical  equivalence  finding  for  an 
adult,  and  a  medical  or  functional 
equivalence  finding  for  a  child  seeking 
SSI  payments,  in  situations  where  the 
individual  has  either  a  medically 
determinable  impairment  that  is  not 
listed,  or  has  a  combination  of 
impairments,  no  one  of  which  meets  a 
listing.  We  have  always  intended  that 
we  consider  whether  the  impairment  or 
combination  of  impairments  medically 
equals  a  listing  (or,  as  appropriate. 


medically  or  functionally  equals  a 
listing),  the  use  of  the  word  "make" 
may  have  given  the  erroneous 
impression  that  we  would  automatically 
find  medical  equivalence  in  all  cases 
where  the  impairment(s)  was  severe  but 
did  not  meet  the  exact  requirements  of 
a  listing. 

For  the  digestive  body  systems 
listings  for  adults  and  children.  5.00  and 
105.00,  we  added  new  listings  to 
address  liver  transplantation,  listings 
5.09  and  105.09,  respectively  Under 
these  listings,  we  will  consider  the 
individual  to  be  disabled  for  12  months 
following  the  date  of  the  liver  transplant 
surgen,'.  After  that  period,  we  will 
evaluate  any  residual  impairment 

For  the  hemic  and  lymphatic  body 
system  listings,  for  adults  and  children, 
we  added  T-cell  IvTnphoblastic 
lymphoma  to  listings  7.11  and  107  11, 
respectively.  These  listings  currently 
address  acute  leukemia  only.  We  also 
included  a  discussion  of  T-cell 
lymphoblastic  lymphoma  in  the 
sections  7.00E  and  107. OOC  of  the 
preface  to  the  listings.  Because  T-cell 
lymphoblastic  lymphoma  follows  the 
same  course  and  requires  the  same 
treatment  as  acute  leukemia,  we  believe 
it  will  simplify  adjudication  by  naming 
this  particular  lymphoma  in  the  listings. 
We  also  added  stem  cell  transplantation 
as  a  new  medical  technique  comparable 
to  bone  marrow  transplantation  in 
listing  7.17. 

In  the  skin  body  system  listing,  we 
corrected  a  spelling  error  in  listing  8  06 

In  the  endocrine  Dody  system  listing 
for  adults,  we  removed  paragraph  A  of 
listing  9.02.  This  listing,  which 
addresses  progressive  exophthalmos  as 
measured  by  exophthalmometrv'.  is  a 
rare  complication  in  light  of  today's 
medical  treatments  for  thyroid  disease. 

In  the  neurological  body  system 
listings  for  adults  and  children,  11.00 
and  1 1 1 .00.  we  made  a  number  of 
changes  to  reflect  current  medical 
terminology  (convulsive  and 
nonconvulsive  epilepsy),  and  to  modif>' 
the  documentation  requirement  for  an 
electroencephalogram  (EEC).  With  the 
exception  of  nonconvulsive  epilepsy  in 
children,  we  will  no  longer  require  that 
an  EEC  be  part  of  the  documentation 
needed  to  support  the  presence  of 
epilepsy.  An  EEC  is  a  definitive 
diagnostic  tool  in  cases  of 
nonconvulsive  epilepsy  in  children,  but 
it  is  rare  for  an  EEC  to  confirm  epilepsy 
in  its  other  forms  for  either  adults  or 
children.  In  listings  11.02  and  11.03,  we 
changed  the  terminology  to  reflect 
convulsive  and  nonconvulsive  epilepsy, 
and  we  made  comparable  changes  to  the 
childhood  epilepsy  listings.  We  also 
changed  references  to  "anticonvulsive" 
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treatment  to  "antiepileptic"  treatment 
and  "antiepileptic"  drugs.  These 
changes  are  consistent  with  current 
medical  usage. 

We  changed  listing  111.02B3  to  refer 
to  a  "Significant  mental  disorder"  for 
consistency  with  other  listing 
terminology,  for  example,  that  of  listings 
in.07B3  and  4.  and  to  clarifv'  that  we 
require  a  defined  mental  impairment  in 
order  to  fulfill  this  listing  criteria  for 
convulsive  epilepsy. 

We  eliminatecl  current  listing  11.15 
for  tabes  dorsalis  because  this  disease  is 
rarely  seen  today,  given  the  availability 
of  effective  medical  screening  and 
treatment  for  syphilis.  With  this 
deletion,  we  also  amended  listing  11.17 
by  removing  the  reference  to  listing 
11.15B  currently  in  listing  11. 17 A.  The 
current  reference  to  listing  11.04B 
contained  in  listing  11.17  adequately 
addresses  the  disorganization  of  motor 
function  that  is  needed  to  evaluate  the 
effects  of  these  degenerative  diseases  on 
an  individual's  gait. 

In  the  neoplastic  diseases  body 
system  listings  for  adults.  13.00.  we 
amended  listing  13.08  to  add  the 
criterion.  "Anaplastic  (undifferentiated) 
carcinoma  of  the  thyroid."  and 
designated  it  as  listing  13.08A.  This  is 
a  distinct  type  of  thyroid  carcinoma 
with  a  poor  prognosis,  and  it  is  of  the 
same  level  of  severity  as  the  current 
thyroid  listing.  By  identifying  this  type 
of  carcinoma  specifically,  we  believe  we 
will  simplify  adjudication  for  these 
types  of  cases. 

For  clarity,  we  refer  to  the  changes  we 
are  making  here  as  the  "final"  rules  and 
to  the  rules  that  will  be  changed  by 
these  final  rules  as  the  "current"  rules. 
However,  these  final  rules  do  not  go  into 
effect  imtil  30  days  after  the  date  of  this 
publication.  Therefore,  the  "current" 
rules  will  still  be  in  effect  until  that 
date. 

Public  Conunents 

On  February  11.  2000,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  (65  FR 
6929)  proposing  to  make  a  number  of 
technical  revisions  to  our  listings.  We 
gave  interested  persons  60  days  within 
which  to  submit  written  comments  on 
the  proposed  rules;  the  comment  period 
closed  on  April  11,  2000.  We  received 
90  comments  from  the  public.  Most  of 
the  conunents  came  from  disabled 
individuals.  Other  comments  came  from 
State  agencies  that  make  disability 
determinations  for  us.  advocacy 
organizations,  and  professional 
organizations  whose  members  have 
interests  and  responsibilities  that 
require  them  to  have  some  expertise  in 
the  evaluation  of  disability  claims. 


Several  commenters  simply  expressed 
agreement  with  the  proposed  changes, 
believed  that  they  would  be  beneficial, 
and  stated  that  the  language  was 
improved  so  that  it  was  easier  to 
understand.  Along  this  line,  some  of 
these  commenters  specifically 
supported  our  proposal  to  update  the 
language  in  our  listings  concerning 
imaging  techniques  to  include  other 
appropriate  medically  acceptable 
imaging  techniques  in  addition  to  x- 
rays.  These  commenters  believed  this 
was  an  improvement  that  would  be 
beneficial  for  both  claimants  and 
adjudicators. 

A  few  commenters.  however,  stated 
that  the  proposed  revisions  to  the 
listings  were  difficult  to  read  and 
understand.  These  commenters 
recommended  that  the  listings  be 
written  to  be  understandable  to  lay 
people,  rather  than  to  doctors.  Since  the 
listings  summarize  required  medical 
signs,  laboratory  findings,  and 
symptoms,  we  often  find  it  necessary  to 
retain  appropriate  medical  terms  and 
language  in  the  listings.  To  the  extent 
possible,  we  write  our  regulations  in 
plain  language.  We  intend  to 
incorporate  as  much  plain  language  as 
possible  as  we  review  and  revise  each 
individual  body  system  listing,  and  we 
wrote  these  proposed  revisions  as 
simply  as  possible  within  the  context  of 
the  listing  being  revised. 

The  following  are  summaries  of 
comments  that  directly  related  to  the 
proposed  rules,  or  related  to  areas  that 
were  discussed  in  the  proposed  rules, 
along  with  our  responses.  Because  some 
of  the  comments  were  lengthy,  we  have 
condensed,  summarized  and 
paraphrased  them.  We  have  tried, 
however,  to  summarize  the  commenters' 
views  accurately,  and  to  respond  to  all 
of  the  significant  issues  raised  by  the 
commenters  that  were  within  the  scope 
of  these  rules.  Many  of  the  comments, 
however,  pertained  to  matters  that  were 
not  within  the  scope  of  these  proposed 
rules.  We  referred  those  comments  to 
the  appropriate  components  of  the 
Social  Security  Administration  and  do 
not  address  them  in  this  preamble. 

Musculoskeletal  Body  System 

Comment:  Two  commenters  requested 
that  we  make  additional  changes  to  the 
listings  on  the  evaluation  of 
osteomyelitis  (listings  1.08  and  101.08). 
One  commenter  recommended  that  we 
include  the  spinal  manifestations  of  the 
disorder  in  the  listings.  The  other 
commenter  suggested  that  we  clarify  the 
reference  to  a  "major  joint  of  an  upper 
or  lower  extremity"  in  listing  1.08,  since 
osteomyelitis  involves  bones,  not  joints. 
The  first  commenter  also  expressed 


concern  that  chronic  osteomyelitis  was 
not  listed  because  she  knew  of 
situations  in  which  treatment  did  not 
eliminate  the  infection. 

Response:  We  have  not  adopted  these 
conunents.  We  have  not  included  any 
technical  revisions  to  the 
musculoskeletal  body  system  listings  in 
these  final  rules.  On  November  19, 
2001 ,  we  published  final  rules  in  the 
Federal  Register  revising  the  medical 
criteria  we  use  for  evaluating 
musculoskeletal  impairments  in  adults 
and  children.  In  those  final  rules,  we 
noted  that  we  removed  listings  1.08  and 
101.08,  osteomyelitis  or  septic  arthitis, 
because  fundamental  advances  in 
antibiotic  therapy  has  meant  that,  when 
they  do  occur,  these  conditions  are  not 
usually  expected  to  last  for  one  year. 
Therefore,  we  will  evaluate  claims 
involving  these  impairments  on  a  case- 
by-case  basis  to  determine  whether  they 
medically  equal  (or,  as  appropriate, 
functionally  equal)  the  listings  (66  FR 
58010). 

Comment:  One  commenter  suggested 
that  we  make  an  additional  change  to 
listing  1.11,  fracture  of  the  femur,  tibia, 
tarsal  bone,  or  pelvis,  to  include  the 
non-union  of  the  distal  fibula. 

Response:  This  listing,  which  is  now 
listing  1.06  as  a  result  of  the  final  rules 
that  we  published  on  November  19. 
2001.  addresses  the  major  bones  of  the 
lower  extremities  that  are  usually 
involved  in  weight  bearing.  While  we 
did  not  specifically  include  reference  to 
situations  involving  non-union  of  the 
distal  fibula,  a  case  of  this  type  that 
fulfilled  the  overall  severity 
requirements  of  listing  1.06  could  be 
foimd  to  medically  equal  this  listing. 

Special  Senses  and  Speech 

Comment:  One  commenter 
recommended  that  we  make  changes  to 
listing  2.09  in  addition  to  the  ones  we 
proposed.  This  commenter  first 
suggested  that  we  clarify  the  term 
"sustained"  in  listing  2.09.  This 
commenter  also  expressed  concern  that, 
if  the  term  "organic"  was  deleted  from 
listing  2.09,  the  rules  should  also  clarify 
whether  all  known  means  to  produce 
speech  must  have  been  tried  and  failed. 
Finally,  the  commenter  recommended 
that  we  include  language  from  the 
preamble  to  the  NPRM  in  the  final  rules, 
either  in  listing  2.09  or  in  the 
introductory  section  of  the  listing, 
section  2.00B3.  The  commenter  stated 
that  we  should  include  in  the  regulatory 
text  the  statement  that,  "We  believe  that 
any  one  of  these  factors  is  sufficient  to 
establish  that  an  individual  has  a 
listing-level  impairment." 

Response:  We  have  not  adopted  these 
conunents.  Revised  listing  2.09  makes 
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clear  that  the  inability  to  produce 
speech  linked  to  any  of  the  three  factors 
(can  be  heard,  can  be  understood,  or  can 
be  sustained)  will  satisfy  the 
requirements  of  the  listing.  We  do  not 
believe  that  adding  the  sentence  from 
the  preamble  to  the  proposed  rules,  as 
the  commenter  suggested,  clarifies  the 
rule  any  further.  The  other  issues  raised 
by  this  commenter  will  require  more 
extensive  revisions  to  the  special  senses 
and  speech  listings  than  were  intended 
under  this  rulemaking  proceeding.  We 
will  consider  more  detailed 
clarifications  as  part  of  our  review  of  the 
special  senses  and  speech  body  system 
listings. 

Comment:  Some  commenters 
expressed  concern  about  the  changes  we 
proposed  to  listing  section  2.00,  on  the 
evaluation  of  vision  disorders.  One 
commenter  recommended  that  section 
2.00A1  not  be  revised  to  remove  the 
word  "central"  when  referring  to  vision 
and  visual  acuity  because  the  terms 
"central  vision"  and  "visual  acuity"  are 
not  medically  synonymous.  The 
commenter  noted  that  it  is  possible  to 
have  a  small  island  of  usable  vision  in 
the  center  of  a  dense  central  field  loss. 
This  could  result  in  measurable  but 
unusable  central  visual  acuity.  This 
could  potentially  occur  in  cases 
involving  impairments  such  as  macular 
degeneration,  diabetic  retinopathy,  end- 
stage  glaucoma,  end-stage  retinitis 
pigmentosa,  and  ischemic  vision  loss. 
The  commenter  also  stated  that  the  term 
"peripheral  fields"  was  unclear.  The 
second  commenter,  an  ophthalmologist, 
expressed  similar  concerns.  He 
commented  that  we  were  not  using 
accurate  terminology  when  we  proposed 
to  use  the  terms  "visual  acuity"  and 
"peripheral  fields." 

Response:  We  have  not  adopted  these 
comments.  While  we  understand  the 
conunenters'  concerns,  our  use  of  the 
terms  we  proposed  in  this  section  of  the 
preface  is  consistent  with  common 
definitions  which  satisfy  oxu  needs  for 
purposes  of  disability  adjudication.  We 
agree  that  vision  physiologists  might 
prefer  to  use  more  sophisticated 
terminology  in  accordance  with  their 
professional  needs  to  discern  complex 
distinctions.  However,  for  purposes  of 
disability  adjudication,  our  use  of  the 
terms  "visual  acuity"  and  "peripheral 
fields"  are  familiar  and  defined 
concepts.  We  believe,  based  on  our 
program  experience,  that  they 
adequately  satisfy  our  needs  in 
evaluating  disability  claims  of 
individuals  with  visual  impairments. 
However,  we  will  consider  these 
comments  when  we  review  and  revise 
the  special  senses  and  speech  body 
system  listings. 


Comment:  One  commenter 
recommended  that  we  continue  to  use 
the  term  "Ophthalmology"  instead  of 
our  proposed  revision,  "Disorders  of 
Vision,"  for  the  heading  of  listing 
section  2.00A.  Similarly,  another 
commenter  thought  we  should  use  the 
term  "Visual  Impairment"  rather  than 
"Disorders  of  Vision."  This  commenter 
stated  that  this  was  consistent  with 
terminology  used  by  schools  and  most 
rehabilitation  facilities. 

Response:  We  have  not  adopted  these 
comments.  As  we  noted  above,  we 
believe  our  use  of  more  common 
terminology  is  suitable  for  our  purposes. 
We  also  believe  that  changing  our 
heading  of  listing  section  2.00A  to 
"Disorders  of  Vision"  is  appropriate  to 
convey  our  identification  of  the  material 
in  this  section  of  the  listings. 

Comment:  One  commenter  stated  that 
we  should  revise  our  measurement 
assessment  tools  for  the  peripheral  field 
and  for  central  visual  function,  and 
eliminate  the  use  of  the  Goldmann 
perimeter  and  the  Snellen  visual  acuity 
tests.  Another  commenter  agreed  that 
we  should  revise  our  rules  on  the  use  of 
the  Goldmann  perimeter  in  light  of  our 
emphasis  on  changes  in  the  listings  to 
reflect  advances  in  medical  knowledge. 

Response:  We  have  not  adopted  these 
comments.  These  comments  raise  issues 
that  are  outside  the  scope  of  this 
rulemaking  proceeding.  We  will 
consider  the  concerns  the  commenters 
expressed  as  we  consider  more 
substantive  revisions  to  the  special 
senses  and  speech  body  system  listings. 

Digestive  System 

Comment:  One  commenter  suggested 
that  we  include  other  diagnostic 
techniques,  such  as  a  CAT  scan  or 
ultrasound,  as  acceptable  confirmation 
of  liver  disease,  in  addition  to  a  liver 
biopsy,  under  listing  5.05F. 

Response:  We  have  not  adopted  this 
comment  because  it  is  beyond  the  scope 
of  this  rulemaking  proceeding.  We  will, 
however,  consider  the  comment  as  part 
of  our  comprehensive  review  of  the 
digestive  system  listings. 

Neurological 

Comment:  One  commenter 
recommended  that  we  revise  the  preface 
to  the  listing  to  reflect  the  deletion  of 
listing  11.15,  for  tabes  dorsalis. 

Response:  We  have  not  adopted  this 
comment.  Listing  11.15  is  not  discussed 
in  the  preface  to  the  current 
neurological  listings,  and  we  see  no 
need  to  add  a  discussion  regarding  its 
deletion.  Tabes  dorsalis  is  rarely  seen  in 
modem  medicine.  If  we  had  to  evaluate 
this  condition,  it  would  be  appropriate 
to  consider  whether  the  condition 


medically  equaled  other  neurological 
listings.  For  example,  sensor\-  deficits 
associated  with  tabes  dorsalis  could  be 
evaluated  under  listing  11  04 A.  or 
visual  limitations  associated  with  this 
condition  could  be  evaluated  using 
listing  11. 09B. 

Comment:  One  commenter.  from  an 
advocacy  organization  on  behalf  of 
individuals  with  epilepsy,  commended 
the  proposed  change  of  wording  to  use 
"antiepileptic"  in  place  of 
"anticonvulsant.  '  Another  commenter, 
however,  stated  that  the  change  would 
limit  the  listing,  because  convulsive 
disorders  other  than  epilepsy  would  no 
longer  fall  under  this  listing  section. 
The  first  commenter  also  supported  the 
elimination  of  the  requirement  for  an 
electroencephalogram  (EEC)  in  all 
diagnoses  of  epilepsy  However,  this 
commenter  also  expressed  concern  that 
we  did  not  change  some  other  outdated 
terminology  contained  in  the  epilepsy 
listings,  and  recommended  that  we 
make  additional  changes  to  the  listings. 

Response:  We  agree  with  the 
commenter  about  the  need  to  make 
additional  revisions  to  the  listings  for 
epilepsy  in  order  to  further  update 
them.  We  are  in  the  process  of 
reviewing  and  revising  the  neurological 
body  system  listings  and  expect  to  issue 
proposed  rules  as  part  of  that  revision 
We  expect  that  any  future  revisions  will 
address  the  commenter's  concerns. 
Because  the  changes  the  commmenter 
suggested  are  more  detailed  and 
substantive,  we  do  not  believe  that  these 
suggested  changes  are  within  the  scope 
of  this  rulemaking  proceeding.  In  regard 
to  the  concern  that  these  proposed 
changes  would  limit  the  usefulness  of 
the  seizure  listings,  the  primary  disorder 
being  addressed  here  is  in  fact  epilepsy. 
Other  convulsive  disorders  or  similarly 
disruptive  disorders  can  still  be 
evaluated  under  these  epilepsy  listings 
by  using  medical  equivalence,  as  has 
been  done  in  the  past  with  such 
disorders  as  narcolepsy  and 
pseudoseizures. 

Comment:  One  commenter  stated  that 
we  should  use  the  terms  "partial" 
seizures  and  "generalized"  seizures  in 
the  listings,  rather  than  "convulsive 
epilepsy"  (listing  11.02)  and 
"nonconvulsive  epilepsy"  (listing 
11.03). 

Response:  As  noted  above,  we  are 
currently  reviewing  the  entire 
neurological  body  system  to  identify 
further  appropriate  revisions.  As  part  of 
this  process,  we  anticipate  some 
restructuring  of  listings  using  broader 
impairment  categories,  as  well  as 
additional  changes  in  the  hstings 
dealing  with  epilepsy  and  terminology 
related  to  epilepsy.  We  will  consider  the 
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commenter's  recommendations  during 
the  review  of  the  entire  neurological 
body  system  listings. 

Comment:  One  commenter  expressed 
concern  that  we  were  removing 
myasthenia  gravis  from  the  listings  as  a 
listed  impairment. 

Response:  We  did  not  propose 
removing  this  impairment  as  a  listed 
impairment  in  our  regulations. 
Myasthenia  gravis  is  evaluated  under 
listing  11.12. 

Comment:  One  commenter  questioned 
when  we  would  recognize  post-polio 
syndrome  as  a  disabling  impairment, 
since  the  neuromuscular  effects  result  in 
additional  functional  loss  and  are 
usually  permanent  and  slowly 
progressive. 

Response:  The  late  effects  of  polio, 
also  referred  to  as  post-polio  syndrome 
or  sequelae,  are  recognized  as  a 
potentially  disabling  impairment  and 
are  evaluated  xuider  our  current  listing 
11.11,  Anterior  poliomyelitis.  Under 
listing  11.11.  we  evaluate  your  overall 
motor  function.  If  the  impairment  is  not 
found  to  meet  or  equal  a  listed 
impairment,  we  consider  the  impact  of 
the  impairment  and  any  related 
symptoms  in  determining  your  residual 
functional  capacity  and  we  proceed  to 
evaluate  your  impairment  under  our 
sequential  evaluation  procedures  in 
accordance  with  §404.1545. 

Mental 

Comment:  One  commenter 
recommended  that  we  use  the  definition 
of  mental  retardation  (MR)  found  in  the 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders  {4th  ed.  1994)  (DSM- 
rV),  published  by  the  American 
Psychiatric  Association,  as  the 
definition  of  MR  in  listing  12.05  and 
112.05.  - 

Response:  We  did  not  adopt  the 
comment.  The  definition  of  MR  we  use 
in  our  listings  is  consistent  with,  if  not 
identical  to.  the  definitions  of  MR  used 
by  the  leading  professional 
organizations.  The  foiu"  major 
professional  organizations  in  the  United 
States  that  deal  with  MR  have  each 
established  their  own  definition  of  MR. 
While  all  the  definitions  require 
significant  deficits  in  intellectual 
functioning,  as  evidenced  by  IQ  scores 
of  approximately  70  or  below,  age  of 
onset  and  the  method  of  measuring  the 
required  deficits  in  adaptive  functioning 
differ  among  the  organizations. 

For  example,  the  definition  of  MR 
used  in  the  DSM-IV  is  predominantly 
based  on  (but  not  identical  to)  the 
revised  definition  of  MR  promulgated 
by  the  American  Association  on  Mental 
Retardation  (AAMR)  in  1993.  The  DSM- 
IV  states:  "The  essential  featvue  of 


mental  retardation  is  significantly 
subaverage  general  intellectual 
functioning  (further  defined  as  an  IQ 
standard  score  of  approximately  70  or 
below),  that  is  accompanied  by 
significant  limitations  in  at  least  two  of 
the  following  skill  areas: 
communication,  self-care,  home  living, 
social/interpersonal  skills,  use  of 
community  resources,  self-direction, 
functional  academic  skills,  work, 
leisure,  health,  and  safety.  The  onset 
must  occur  before  age  18  years." 

Following  publication  of  this  new 
definition  of  MR  by  the  AAMR,  the 
American  Psychological  Association 
published  its  own  "Manual  of  Diagnosis 
and  Professional  Practice  in  Mental 
Retardation,  1996."  It  states:  "Mental 
retardation  refers  to  (a)  significant 
limitations  in  general  intellectual 
functioning;  (b)  significant  limitations 
in  adaptive  functioning,  which  exist 
concurrently;  and  (c)  onset  of 
intellectual  and  adaptive  limitations 
before  the  age  of  22  years."  In  its 
definition,  (a)  is  defined  as  "*  *  *  an 
IQ  or  comparable  normed  score  that  is 
two  or  more  standard  deviations  below 
the  population  mean  for  the  measure;" 
and  for  (b),"*   *   *  the  criterion  of 
significance  is  a  siunmary  index  score 
that  is  two  or  more  standard  deviations 
below  the  mean  *   *   *." 

The  definition  of  MR  used  by  SSA  in 
the  listings  is  not  restricted  to  diagnostic 
uses  alone,  nor  does  it  seek  to  endorse 
the  methodology  of  one  professional 
organization  over  another.  While 
capturing  the  essence  of  the  definitions 
used  by  the  professional  organizations, 
it  also  is  used  to  determine  eligibility  for 
disability  benefits.  SSA's  definition 
establishes  the  necessary  elements, 
while  allowing  use  of  any  of  the 
measurement  methods  recognized  and 
endorsed  by  the  professional 
organizations. 

Neoplastic  Diseases — Malignant 

Comment:  One  conunenter  requested 
that  we  add  "undifferentiated" 
carcinoma  of  the  thyroid  to  the  listing 
13.08.  The  commenter  noted  that  this 
would  be  the  same  as  the  proposed 
anaplastic  carcinoma  of  the  thyroid,  but 
the  inclusion  of  both  terms  would  better 
clarify  the  rules. 

Response:  We  have  adopted  this 
comment  and  have  made  the  change  in 
listing  13.08. 

General 

Comment:  A  professional  organization 
representing  disability  adjudicators  at 
the  state  level  generally  agreed  with  the 
proposed  revisions.  However,  the 
comments  expressed  concern  about  the 
proposed  deletion  of  listing  2.05  for 


complete  homonymous  hemianopsia 
and  listing  11.15  for  tabes  dorsalis.  and 
the  removal  of  the  reference  in  listing 
9.02  to  "progressive  exophthalmos  as 
measured  by  exophthalmometry."  The 
commenter  agreed  that  these  conditions 
were  rarely  seen,  but  remained 
concerned  that  their  removal  may  lead 
to  these  conditions  being  overlooked. 
The  commenter  recommended  that  any 
revisions  to  these  listings  be  done  as  we 
revise  individual  body  system  lisbngs, 

Response:  We  have  not  adopted  these 
comments.  We  believe  it  is  appropriate 
to  delete  listings  2.05  and  11.15  and  to 
remove  the  reference  to  progressive 
exophthalmos  in  listing  9.02  as  part  of 
these  final  rules.  All  of  these  conditions 
are  extremely  rare  and  are  amenable  to 
treatment,  given  modem  medical 
practices.  The  listings  are  intended  to 
identify  commonly  occui-ring  and 
frequently  seen  impairments  that  are 
considered  severe  enough  to  preclude 
any  gainful  activity  in  adults  (or  that 
result  in  "marked  and  severe  functional 
limitations"  in  children).  We  do  not 
believe  there  is  any  benefit  in  waiting  to 
delete  these  listings  until  we  revise  the 
specific  body  system  listings. 

Comment:  A  number  of  commenter s 
requested  that  other  specific 
impairments  be  included  in  the  listings. 
The  commenters  suggested  that  we  add 
a  number  of  impairments  that  are  not 
now  included  in  the  listings,  such  as 
Lyme  disease,  trigeminal  neuralgia, 
chronic  fatigue  syndrome  (CFS), 
fibromyalgia,  systemic  mastocytosis, 
migraines,  vestibular  disorders,  reflex 
sympathetic  dystrophy  syndrome, 
narcolepsy,  arachnoiditis,  porphyria, 
and  hepatitis  A,  B,  and  C.  The 
commenters  believe  that  these 
impairments  are  medically  severe  and 
result  in  substantial  functional  loss  due 
to  the  illnesses  themselves  as  well  as  the 
associated  symptoms  and  side  effects 
from  various  treatments.  They  requested 
that  specific  listing  criteria  be  included 
in  our  listings  so  that  individuals  with 
these  disorders  could  be  found  disabled 
as  appropriate  and  would  not  be 
overlooked  solely  due  to  the  fact  that 
their  specific  impairments  were  not 
named  in  the  listings. 

Response:  We  did  not  adopt  these 
comments,  which  are  outside  the  scope 
of  this  rulemaking  proceeding.  In 
proposing  these  revisions,  we  intended 
primarily  to  address  existing  listings 
and  to  update  or  clarify  the  medical 
terminology  used  in  some  listings.  We 
explained  in  the  NPRM  that  more 
substantive  changes  to  the  listings 
would  be  addressed  when  we  reviewed 
the  listing  criteria  for  each  individual 
body  system  (65  FR  6929).  We  will 
consider  including  new  criteria  for 
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specific  impairments,  such  as  those 
mentioned  above,  as  we  review  the 
appropriate  respective  body  systems. 

However,  we  emphasize  that  if  you 
have  an  impairment(s)  that  is  not 
included  in  the  listings,  you  may  still  be 
found  disabled  at  the  third  step  of  the 
sequential  evaluation  processes  for 
adults  amd  children  if  your 
impairment(s)  medically  equals  a 
listing.  This  longstanding  policy  is 
explained  in  §§404.1526  and  416.926  of 
our  regulations.  If  you  are  a  child  under 
age  18,  we  may  also  find  that  an 
impairment  or  combination  of 
impairments  functionally  equals  the 
listings,  as  explained  in  §  416.926a  of 
our  regulations.  In  addition,  if  you  are 
an  adult,  we  can  find  you  disabled  at  a 
later  step  in  the  sequential  evaluation 
process,  as  explained  in  §§404.1545- 
404.1568  and  416.945-416.968  of  our 
regulations.  With  respect  to  the  specific 
impairments  noted  by  the  commenters, 
a  Social  Security  Ruling  (SSR),  SSR  99- 
2p  (64  FR  23380),  provides  detailed 
guidance  on  how  we  evaluate  claims 
involving  CFS. 

Comment:  Several  commenters 
suggested  that  we  make  specific  changes 
to  listings  that  we  did  not  propose 
changing  in  the  proposed  rules. 

Response:  We  did  not  adopt  these 
comments,  which  are  also  outside  the 
scope  of  this  rulemaking  proceeding. 
However,  we  will  consider  the 
commenters'  proposed  changes  as  we 
revise  individual  body  system  listings. 

Comment:  A  few  commenters  were 
concerned  that  individuals  would  lose 
their  benefits  based  on  the  proposed 
technical  changes  to  the  listings. 

Response:  No  individual's  disability 
benefits  will  be  ceased  solely  on  the 
basis  of  these  technical  revisions  to  the 
listings.  We  conduct  periodic  reviews  of 
individuals  receiving  benefits  to 
determine  whether  they  are  still 
disabled.  These  reviews  are  known  as 
continuing  disability  reviews  (CDRs). 
However,  when  we  conduct  CDRs,  we 
do  not  find  that  your  disability  has 
ended  based  on  a  change  in  a  listing.  In 
most  cases,  we  must  show  that  your 
imp£urment(s)  has  medically  improved 
and  that  this  improvement  is  "related  to 
the  ability  to  work."  If  your 
impairment(s)  has  not  medically 
improved,  we  will  generally  find  that 
you  are  still  disabled.  Even  if  the 
impairment(s)  has  medically  improved, 
our  regulations  provide  that  the 
improvement  is  not  "related  to  the 
ability  to  work"  if  the  impairment(s) 
continues  to  meet  or  equal  the  "same 
listing  section  used  to  make  our  most 
recent  favorable  decision."  This  is  true 
even  if  we  have  deleted  or  revised  the 
listing  section  that  we  used  to  make  the 


most  recent  favorable  decision.  See 
§§404.1594(c)(3)(i)and 
416.994(b)(2)(iv)(A)  of  our  regulations. 
A  similar  provision  for  CDRs  for 
children  eligible  for  SSI  based  on 
disability  appears  in  §416.994a(b)(2)  of 
our  regulations. 

As  we  noted  in  the  effective  date 
section  of  this  preamble,  these  final 
rules  will  be  effective  on  May  24,  2002. 
Our  current  rules  will  continue  to  apply 
until  the  effective  date  of  these  final 
rules.  When  these  final  rules  become 
effective,  we  will  apply  them  to  new 
applications  filed  on  or  after  the 
effective  date  of  the  rules.  We  will  also 
apply  them  to  the  entire  period  at  issue 
for  claims  that  are  pending  at  any  stage 
of  our  administrative  review  process, 
including  claims  that  are  pending 
administrative  review  after  remand  from 
a  Federal  court. 

With  respect  to  claims  in  which  we 
have  made  a  final  decision,  and  that  are 
pending  judicial  review  in  Federal 
court,  we  expect  that  the  court's  review 
of  the  Commissioner's  final  decision 
would  be  made  in  accordance  with  the 
rules  in  effect  at  the  time  of  the  final 
decision.  If  the  court  determines  that  the 
Commissioner's  final  decision  is  not 
supported  by  substantial  evidence,  or 
contains  an  error  of  law,  we  would 
expect  that  the  court  would  reverse  the 
final  decision,  and  remand  the  case  for 
further  administrative  proceedings 
pursuant  to  the  fourth  sentence  of 
section  205[g)  of  the  Act,  except  in  those 
few  instances  where  the  court 
determines  that  it  is  appropriate  to 
reverse  the  final  decision  and  award 
benefits,  without  remanding  the  case  for 
further  administrative  proceedings.  In 
those  cases  decided  by  a  court  after  the 
effective  date  of  the  rules,  where  the 
court  reverses  the  Commissioner's  final 
decision  and  remands  the  case  for 
further  administrative  proceedings,  on 
remand,  we  will  apply  the  provisions  of 
these  final  rules  to  the  entire  period  at 
issue  in  the  claim. 

Comment:  One  commenter  felt  that 
these  proposed  revisions  were 
structured  to  take  disability  benefits 
away  from  individuals  who  were 
stabilized  by  medications.  This 
individual  felt  that  medications  had 
masked  the  severity  of  his  liver  disease 
and  this  had  adversely  affected  his 
ability  to  receive  a  transplant. 

Response:  These  proposed  revisions 
are  not  in  any  way  intended  to  change 
the  way  we  evaluate  the  impairment(sl 
of  individuals  who  benefit  from 
prescribed  medication(s).  In  evaluating 
any  medical  impairment,  we  must 
consider  the  impact  of  any  treatments 
and  medications  that  you  are  taking, 
both  from  the  standpoint  of  how  they 


benefit  you  as  well  as  any  adverse  side 
effects  you  may  experience.  We  evaluate 
your  impairment  in  light  of  the 
medications  or  treatments  that  you  have 
been  provided  by  your  medical  sources. 
We  do  not  judge  the  appropriateness  of 
such  medications  or  treatments 

Other  Changes 

We  proposed  several  changes  to  the 
listings  that  we  are  not  making  in  these 
final  rules.  The  NPRM  contained  a 
drafting  error  in  reference  to  section 
11.02  addressing  epilepsy.  We  proposed 
to  revise  the  heading  to  be  more 
consistent  with  current  medical 
technology,  but  we  had  not  intended  to 
change  the. frequency  criterion  for  the 
number  of  seizures  required  to  meet  this 
listing.  The  proposed  rules  incorrectly 
stated  the  frequency  as  "occurring  more 
frequently  than  once  weekly"  (65  FR 
6935).  We  did  not  intend  to  change  the 
existing  frequency  criterion,  which 
continues  to  read,  "occurring  more 
frequently  than  once  a  month."  We  have 
revised  the  final  rules  consistent  with 
our  original  intent. 

Second,  the  NPRM  proposed  revising 
§416.926a(d)  to  remove  subparagraphs 
(8)  and  (9)  of  this  section  and  revise  the 
numbering  accordingly.  On  lune  14. 
2000,  we  published  a  notice  of  intent  to 
issue  regulations  and  request  for 
comments  that  asked  experts  in  growth 
impairments  in  children,  and  other 
interested  members  of  the  public,  for 
comments  on  how  we  should  revise  the 
childhood  growth  impairment  listings 
(65  FR  37321).  We  will  consider 
whether  and  how  we  should  revise 
these  examples  of  growth  impairments, 
which  we  consider  to  functionally  equal 
the  listings,  in  the  context  of  that 
rulemaking  proceeding.  As  a  result,  we 
are  not  making  any  changes  to 
§  416.926a  in  these  final  rules  Former 
§416.926a(d)(8)  and  (9)  were 
redesignated  as  §416.926a(m)(7)  and 
(m)(8),  respectively,  in  the  final 
childhood  disability  rules  that  we 
published  on  September  11.  2000  (65  FR 
54747).  Those  final  rules  were  effective 
on  January  2,  2001. 

Third,  we  have  not  included  the 
technical  revisions  involving  the  adult 
mental  disorders  body  system  listings 
(section  12.00)  in  these  final  rules.  On 
August  21.  2000,  we  published  final 
rules  revising  the  medical  criteria  we 
use  for  evaluating  mental  disorders  and 
traumatic  brain  injury  in  adults  (65  FR 
50746).  In  those  final  rules,  we  made 
several  revisions  to  listing  12.05, 
including  a  revision  to  the  capsule 
definition  to  the  listing.  Consequently, 
there  is  no  need  to  include  any 
additional  changes  to  that  listing  in 
these  final  rules. 


20024  Federal  Register/ Vol.  67.  No.  79 / Wednesday.  April  24.  2002 /Rules  and  Regulations 


Fourth,  we  did  not  include  the 
technical  revisions  involving  the 
musculoskeletal  body  system  listings 
(section  1.00  and  101.00)  for  adults  and 
children  in  these  final  rules.  On 
November  19.  2001.  we  published  final 
rules  revising  the  medical  criteria  we 
use  for  evaluating  musculoskeletal 
disorders  in  adults  and  children  (66  FR 
58010).  In  those  final  rules,  we  made  the 
revisions  we  had  proposed  in  this 
rulemaking  proceeding. 

However,  the  language  we  used  in  the 
final  rules  revising  the  musculoskeletal 
listings  to  describe  what  we  mean  by 
appropriate  medically  acceptable 
imaging  techniques  should  also  be 
included  in  the  preface  of  other  body 
systems  that  refer  to  imaging 
techniques.  Accordingly,  we  added  this 
language  to  the  prefaces  of  those  body 
systems  that  we  address  in  this 
rulemaking  proceeding  as  part  of  these 
final  rules.  We  will  also  add  it  as 
needed  to  other  body  system  listings  as 
we  revise  them  in  the  future.  The 
addition  of  this  language  allows  us  to 
delete  the  specific  references  to  "x-rays" 
in  listing  sections  2.00B2  and  113.00A, 
and  to  delete  the  phrase  "x-ray  imaging" 
previously  included  in  listings  5.03, 
5.04,  5.05,  and  105.05. 

Aside  from  those  changes  noted 
above,  we  are  not  making  any  other 
changes  to  the  proposed  revisions. 

Regulatory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  Aese  final  rules  in 
accordance  with  Executive  Order  (E.O.) 
12866,  as  amended  by  E.O.  13258.  We 
have  also  determined  that  these  rules 
meet  the  plain  language  requirements  of 
E.O.  12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  final  rules  contain  reporting 
requirements  at:  2.00B;  3.00F;  11.02; 
11.03:  14.00B:  14.08M:  lOO.OOB; 
102.00A;  104.00E:  105.00B:  lll.OOA: 
and  113. OOB;  114.00B;  and  114. 08N. 
The  public  reporting  burden  is 
accounted  for  in  the  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 
information  to  SSA.  Consequently,  a  1- 
hour  placeholder  burden  is  being 
assigned  to  the  specific  reporting 


requirement(s)  contained  in  these  rules. 
We  are  seeking  clearance  of  the  burdens 
referenced  in  these  rules  because  these 
rules  were  not  considered  during  the 
clearance  of  the  forms.  An  Information 
Collection  Request  has  been  submitted 
to  OMB.  While  these  rules  will  be 
effective  30  days  from  publication,  these 
burdens  will  not  be  effective  until 
cleared  by  OMB.  We  are  soliciting 
comments  on  the  biuden  estimate;  the 
need  for  the  information:  its  practical 
utility:  ways  to  enhance  its  quality, 
utility  and  clarity;  and  on  ways  to 
minimize  the  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  We  will 
publish  a  notice  in  the  Federal  Register 
upon  OMB  approval  of  the  information 
collection  requirements.  Comments 
should  be  submitted  to  the  OMB  desk 
officer  for  SSA  within  30  days  of 
publication  of  this  final  rule  at  the 
following  address:  Office  of 
Management  and  Budget,  Attn:  Desk 
Officer  for  SSA,  New  Executive  Office 
Building,  Room  10235,  725  17th  St., 
NW,  Washington,  DC  20503. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004.  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  February  12,  2002. 
Jo  Anne  B.  Bamhart, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  P  of  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-) 

Subpart  P— Determining  Disability  and 
Blindness 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Autiiority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h).  216(1).  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402.  405(a),  (b),  and  (d)-(h).  416(i), 
421(a)  and  (i).  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193,  110 
Stat.  2105.  2189. 


Appendix  1  to  Subpart  P  of  Part  404— 
[Amended] 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  as  follows: 
A.  In  part  A: 

1.  Section  2.00  is  amended: 

a.  By  revising  the  heading  of 
paragraph  A; 

b.  By  revising  paragraph  Al.  the  first 
two  sentences  of  paragraph  A2 ,  and 
paragraph  A5; 

c.  By  amending  the  first,  foiulh,  fifth, 
and  sixth  sentences  of  paragraph  A6  to 
remove  the  word  "central"; 

d.  By  revising  the  last  sentence  in  the 
second  undesignated  paragraph  of 
paragraph  B2  and  by  amending  the 
second  imdesignated  paragraph  of 
paragraph  B2  to  add  two  new  sentences 
at  the  end  of  the  paragraph; 

e.  By  revising  paragraph  B3; 

2.  Section  2.02  is  amended  by 
removing  the  word  "central"  in  the 
heading. 

3.  Section  2.04  is  revised. 

4.  Section  2.05  is  removed  and 
reserved. 

5.  Section  2.09  is  revised. 

6.  Table  No.  1  following  section  2.09 
is  amended  by  revising  the  heading  to 
read:  "PERCENTAGE  OF  VISUAL 
ACUITY  EFFICIENCY 
CORRESPONDING  TO  VISUAL 
ACUITY  NOTATIONS  FOR  DISTANCE 
IN  THE  PHAKIC  AND  APHAKIC  EYE 
(BETTER  EYE)";  by  revising  the  heading 
of  the  right  coliunn  on  the  first  line  of 
the  table  to  read,  "PERCENT  VISUAL 
ACUITY  EFFICIENCY";  and  by 
amending  footnotes  2  and  3  to  Table  No. 
1  by  removing  the  word  "central." 

7.  Section  3.00  is  amended  by  revising 
the  last  sentence  in  the  second 
undesignated  paragraph  of  paragraph  E, 
and  by  amending  paragraph  Fl  by 
revising  the  fourth  and  fifth  sentences  of 
the  fourth  undesignated  paragraph. 

8.  Section  3.11  is  added, 

9.  Section  4.00,  paragraph  A,  is 
amended  by  revising  the  second 
sentence  of  the  third  undesignated 
paragraph,  and  paragraph  C3  is 
amended  by  revising  the  third  sentence 
of  the  paragraph  and  adding  two  new 
sentences. 

10.  Section  5.00,  paragraph  C,  is 
amended  by  revising  the  fourth  sentence 
and  by  adding  two  new  sentences. 

11.  Section  5,03  is  revised. 

12.  Section  5.04  is  amended  by 
revising  the  heading  and  by  revising 
paragraph  C. 

13.  Section  5.05  is  amended  by 
revising  the  first  sentence  in  paragraph 
A. 

14.  Section  5.09  is  added  after  the 
tables. 

15.  Section  6.00  is  amended  by 
adding  two  new  sentences  to  paragraph 
A. 
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16.  Section  6.02  is  amended  by 
revising  paragraph  Cl. 

17.  Section  7.00  is  amended  by 
adding  two  new  sentences  to  paragraph 
B. 

18.  Section  7.00  is  amended  by 
revising  the  first  sentence  of  the  first 
paragraph  of  paragraph  E. 

19.  Section  7.11  is  amended  by 
revising  the  heading. 

20.  Section  7.16  is  amended  by 
revising  the  heading  and  by  revising 
paragraph  A. 

21.  Section  7.17  is  amended  by 
revising  the  heading  and  by  revising  the 
first  sentence. 

22.  Section  8.06  is  amended  by 
revising  the  heading. 

23.  Section  9.00,  the  first  paragraph, 
is  amended  by  adding  two  new 
sentences. 

24.  In  section  9.02.  the  word  "With:" 
following  the  heading  and  paragraph  A 
are  removed  and  the  paragraph 
designation  "B"  is  removed  from 
paragraph  B. 

25.  Section  9.03.  paragraph  A.  is 
revised. 

26.  Section  11.00  is  amended  in 
paragraph  A: 

a.  By  revising  the  heading; 

b.  By  revising  the  first  sentence  in 
paragraph  ll.OOA; 

c.  By  removing  the  first  undesignated 
paragraph;  and 

d.  By  revising  the  first,  second  and 
third  sentences  in  the  second 
undesignated  paragraph. 

27.  Section  11.02  is  amended  by 
revising  the  heading. 

28.  Section  11.03  is  amended  by 
revising  the  heading. 

29.  Section  11.15  is  removed  and 
reserved. 

30.  Section  11.17  is  amended  by 
revising  paragraph  A. 

31.  Section  13.08  is  revised. 

32.  Section  14.00  is  amended  by 
revising  the  first  sentence  of  the  first 
undesignated  paragraph  of  paragraph  B 
and  by  adding  two  new  sentences 
following  this  sentence. 

33.  Section  14.08  is  amended  by 
revising  paragraph  MB. 

B.  In  part  B: 

1.  Section  100.00.  paragraph  B,  is 
revised. 

2.  Section  102.00  is  amended  by 
revising  the  first  and  second  sentences 
of  paragraph  A. 

3.  Section  102.02  is  amended  by 
revising  the  heading. 

4.  Section  103.00,  paragraph  B,  is 
amended  by  revising  the  last  sentence  of 
the  second  undesignated  paragraph. 

5.  Section  103.00,  paragraph  D,  is 
amended  by  adding  a  new  first 
undesignated  paragraph. 


6.  Section  103.00.  paragraph  E.  is 
amended  by  revising  the  second 
sentence. 

7.  Section  103.04.  paragraph  B3,  is 
revised. 

8.  Section  103.05  is  added  after  Table 
III. 

9.  Section  104.00.  paragraph  A.  is 
amended  by  revising  the  last  sentence  of 
the  fifth  undesignated  paragraph,  and 
paragraph  E  is  amended  by  revising  the 
first  sentence  of  the  second 
undesignated  paragraph  and  adding  a 
new  sentence  to  the  second 
undesignated  paragraph. 

10.  Section  105.00  is  amended  by 
revising  the  first  sentence  in  paragraph 
B  and  adding  two  new  sentences. 

11.  Section  105.05  is  amended  by 
revising  paragraphs  A  and  C. 

12.  Section  105.09  is  added. 

13.  Section  107.00,  paragraph  C,  is 
amended  by  revising  the  heading  and  by 
revising  the  first  sentence. 

14.  Section  107.11  is  amended  by 
revising  the  heading. 

15.  Section  111.00  paragraph  A  is 
revised  and  paragraph  B  is  amended  by 
revising  the  heading,  and  by  removing 
the  second  sentence. 

16.  Section  111.02  is  amended  by 
revising  the  headings  of  paragraphs  A 
and  B;  by  revising  the  first  sentence  of 
the  introductory  text  of  paragraphs  A 
and  B:  and  by  revising  paragraph  B3. 

17.  Section  111.03  is  amended  by 
revising  the  heading. 

18.  Section  113.00  is  amended  by 
revising  the  third  sentence  in  paragraph 
B  and  by  adding  two  new  sentences  to 
paragraph  B. 

19.  Section  114.00  is  amended  by 
revising  the  first  sentence  of  the  second 
undesignated  paragraph  of  paragraph  B 
and  by  adding  two  new  sentences 
following  this  sentence. 

20.  Section  114.08  is  amended  by 
revising  paragraph  N6. 

The  added  and  revised  text  is  as 
follows: 

Appendix  1  to  Subpart  P  of  Part  404- 
Listing  of  Impairments 


2.00    Special  Senses  and  Speech 

A.  Disorders  of  Vision 

1.  Causes  of  impairment  Diseases  or  injurv' 
of  the  eyes  may  produce  loss  of  visual  acuity 
or  loss  of  the  peripheral  field.  Loss  of  visual 
acuity  results  in  inability  to  distinguish 
detail  and  prevents  reading  and  fine  work 
Loss  of  the  peripheral  field  restricts  the 
ability  of  an  individual  to  move  about  freely. 
The  extent  of  impairment  of  sight  should  be 
determined  by  visual  acuity  and  peripheral 
field  testing. 

2.  Visual  acuity.  Loss  of  visual  acuity  may 
result  in  impaired  distant  vision  or  near 
vision,  or  both.  However,  for  vou  to  meet  the 


level  of  severity  described  in  2.02  and  2.04. 
only  the  remaining  visual  acuity  for  distance 
of  the  better  eye  with  best  correction  based 
on  the  Snellen  test  chart  measurement  may 
be  used.  *    *    * 
***** 

5   Visual  efficiency.  Loss  of  visual 
efficiency  may  be  caused  by  disease  or  injury 
resulting  in  reduction  of  visual  acuity  or 
visual  field  The  visual  efficiency  of  one  eye 
is  the  product  of  the  percentage  of  visual 
acuity  efficiency  and  the  percentage  of  visual 
field  efficiency.  (See  tables  no.  1  and  2. 
following  2.09.) 


B 

2. 


*    *    *  When  polylomograms,  contrast 
radiography,  or  other  special  tests  have  been 
performed,  copies  of  the  reports  of  these  tests 
should  be  obtained  in  addition  to  appropriate 
medicallv  acceptable  imaging  reports  of  the 
skull  and  temporal  bone  Medically 
acceptable  imaging  includes,  but  is  not 
limited  to.  x-ray  imaging,  computerized  axial 
tomography  (CAT  scan]  or  magnetic 
resonance  imaging  (MRI).  with  or  without 
contrast  material,  myelography,  and 
radionuclear  bone  scans.  ".Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 

3  Loss  of  speech  In  evaluating  the  loss  of 
speech,  the  ability  to  produce  speech  by  any 
means  includes  the  use  of  mechanical  or 
electronic  devices  that  improve  voice  or 
articulation,  impairments  of  speech  ma\  also 
be  evaluated  under  the  body  system  for  the 
underlying  disorder,  such  as  neurological 
disorders,  11  OOfI 
*         ♦  •  *         • 

2  04     Loss  of  visual  efficiency  The  visual 
efficiency  of  the  better  eye  after  best 
correction  is  20  percent  or  less  (The  percent 
of  remaining  visual  effic  iency  is  equal  to  the 
product  of  the  percent  of  remaining  visual 
acuity  efficiency  and  the  percent  of 
remaining  visual  field  efficiency.) 

2  05     (Reserved] 
»         »         *         •  » 

2.09     Loss  o/ speech  due  to  any  cause, 
with  inability  to  produce  by  any  means 
speech  that  can  be  heard,  understood,  or 
sustained. 


3.00    Respiratory  System 
♦         *         *         *         • 

E  Documentation  of  pulmonary  function 
testing 
***** 

*   *    *  If  the  spirogram  was  generated  by 
anv  means  other  than  direct  pen  linkage  to 
a  mechanical  displacement-type  spirometer, 
the  testing  device  must  have  had  a  recorded 
calibration  performed  previously  on  the  day 
of  the  spirometric  measurement 
***** 

F  Documentation  of  chronic  impairment 
of  gas  exchange 
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*  *   *  The  percentage  concentrations  of 
inspired  O:  and  inspired  and  expired  CO  and 
He  for  each  of  the  maneuvers  should  be 
provided.  Sufficient  data  must  be  provided, 
including  documentation  of  the  source  of  the 
predicted  equation,  to  permit  verification 
that  the  test  was  performed  adequately,  and 
that,  if  necessary-,  corrections  for  anemia  or 
carboxyhemoglobin  were  made 
appropriately. 

•         «         *         *         * 

3.11    Lung  transplant.  Consider  under  a 
disability  for  12  months  following  the  date  of 
surgery;  thereafter,  evaluate  the  residual 
impairment. 

4.00    Cardiovascular  System 

A.*   *   • 

*  *  *  Therefore,  in  any  case  in  which  you 
have  a  medically  determinable  impairment 
that  is  not  listed,  or  a  combination  of 
impairments  no  one  of  which  meets  a  listing. 
we  will  consider  a  medical  equivalence 
determination.  *   *   * 


C.  *   *   * 

3.  *  *   *  In  selected  cases,  these  tests  may 
be  purchased  after  a  medical  history  and 
physical  examination,  report  of  appropriate 
medically  acceptable  imaging,  ECGs,  and 
other  appropriate  tests  have  been  evaluated, 
preferably  by  a  program  physician  with 
experience  in  the  care  of  patients  with 
cardiovascular  disease.  Medically  acceptable 
imaging  includes,  but  is  not  limited  to.  x-ray 
imaging,  computerized  axial  tomography 
(CAT  scan)  or  magnetic  resonance  imaging 
(MRI).  with  or  without  contrast  material, 
myelography,  and  radionuclear  bone  scans. 
"Appropriate"  means  that  the  technique  used 
is  the  proper  one  to  support  the  evaluation 
and  diagnosis  of  the  impairment.  *  *  * 


5.00    Digestive  System 

***** 

C.  *   *   *  To  be  considered  a  severe 
impairment  which  will  last  for  at  least  12 
months,  a  recurrent  ulcer  after  definitive 
surgery  must  be  demonstrated,  despite 
therapy,  by  repeated  appropriate  medically 
acceptable  imaging  of  the  upper 
gastrointestinal  tract  or  by  gastroscopic 
examinations.  Medically  acceptable  imaging 
includes,  but  is  not  limited  to.  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI),  with  or 
without  contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment.  *   *  * 
***** 

5.03  Stricture,  stenosis,  or  obstruction  of 
the  esophagus  (demonstrated  by  endoscopy 
or  other  appropriate  medically  acceptable 
imaging)  with  weight  loss  as  described  under 
listing  5.08. 

5.04  Peptic  ulcer  disease  (demonstrated 
by  endoscopy  or  other  appropriate  medically 
acceptable  imaging). 


C.  Recurrent  obstruction  demonstrated  by 
endo.scopy  or  other  appropriate  medically 
acceptable  imaging;  or. 
***** 

5.05     Chronic  liver  disease  (e.g..  portal, 
postnecrotic,  or  biliary  cirrhosis;  chronic 
active  hepatitis:  Wilson's  disease).  With: 

A.  Esophageal  varices  (demonstrated  by 
endoscopy  or  other  appropriate  medically 
acceptable  imaging)  with  a  documented 
history  of  massive  hemorrhage  attributable  to 
these  varices.  *   *   * 
***** 

5.09    Liver  transplant.  Consider  under  a 
disability  for  12  months  following  the  date  of 
surgery;  thereafter,  evaluate  the  residual 
impairment(s). 

6.00    Genito-Urinary  System 

A.  *   *   *  Medically  acceptable  imaging 
includes,  but  is  not  limited  to,  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI),  with  or 
without  contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 
***** 

6.02     *    *    * 


1.  Renal  osteodystrophy  manifested  by 
severe  bone  pain  and  abnormalities  shown  by 
appropriate  medically  acceptable  imaging 
(e.g..  osteitis  fibrosa,  marked  osteoporosis, 
pathologic  fractures);  or 


7,00    Hemic  and  Lymphatic  System 

***** 

B.  *   *   *  Medically  acceptable  imaging 
includes,  but  is  not  limited  to,  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI),  with  or 
without  contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 
***** 

E.  Acute  leukemia  (including  T-cell 
lymphoblastic  lymphoma).  Initial  diagnosis 
of  acute  leukemia  or  T-cell  lymphoblastic 
lymphoma  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  *   *   * 
***** 

7.11     Acute  leukemia  (including  T-cell 
lymphoblastic  lymphoma). 
***** 

7.16  Multiple  myeloma  (confirmed  by 
appropriate  serum  or  urine  protein 
electrophoresis  and  bone  marrow  findings). 
With: 

A.  Appropriate  medically  acceptable 
imaging  evidence  of  bony  involvement  with 
intractable  bone  pain;  or 
***** 

7.17  Aplastic  anemias  or  hematologic 
malignancies  (excluding  acute  leukemia  and 
T-cell  lymphoblastic  lymphoma!:  With  bone 
marrow  or  stem  cell  transplantation.  *   •   * 


8.06    Hidradenitis  suppurativa,  acne 
conglobata. 


9.00    Endocrine  System 

*   *   *  Medically  acceptable  imaging 
includes,  but  is  not  limited  to,  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI),  with  or 
without  contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 
***** 

9.03    Hyperparathyroidism.  With: 
A.  Generalized  decalcification  of  bone  on 
appropriate  medically  acceptable  imaging 
study  and  elevation  of  plasma  calcium  to  11 
mg.  per  deciliter  (100  ml.)  or  greater;  or 
***** 

11.00    Neurological 

A.  Epilepsy.  In  epilepsy,  regardless  of 
etiology,  degree  of  impairment  will  be 
determined  according  to  type,  frequency, 
duration,  and  sequelae  of  seizures.  *   *   * 

Under  11.02  and  11.03,  the  criteria  can  be 
applied  only  if  the  impairment  persists 
despite  the  fact  that  the  individual  is 
following  prescribed  antiepileptic  treatment. 
Adherence  to  prescribed  antiepileptic 
therapy  can  ordinarily  be  determined  from 
objective  clinical  findings  in  the  report  of  the 
physician  currently  providing  treatment  for 
epilepsy.  Determination  of  blood  levels  of 
phenytoin  sodium  or  other  antiepileptic 
drugs  may  serve  to  indicate  whether  the 
prescribed  medication  is  being  taken.  *  *  * 
***** 

11.02  Epilepsy — convulsive  epilepsy, 
(grand  mal  or  psychomotor),  documented  by 
detailed  description  of  a  typical  seizure 
pattern,  including  all  associated  phenomena: 
occurring  more  frequently  than  once  a  month 
in  spite  of  at  least  3  months  of  prescribed 
treatment. 
***** 

11.03  Epilepsy — nonconvulsive  epilepsy 
(petit  mal,  psychomotor,  or  focal), 
documented  by  detailed  description  of  a 
typical  seizure  pattern,  including  all 
associated  phenomena;  occurring  more 
frequently  than  once  weekly  in  spite  of  at 
least  3  months  of  prescribed  treatment. 
***** 

11.15    (Reserved.) 
***** 

11.17  Degenerative  disease  not  listed 
elsewhere,  such  as  Huntington's  chorea, 
Friedreich's  ataxia,  and  spino-cerebellar 
degeneration.  With: 

A.  Disorganization  of  motor  function  as 
described  in  11. 04B;  or  *   *   * 
***** 

13.08    Thyroid  gland: 

A.  Anaplastic  (undifferentiated)  carcinoma 
of  the  thyroid;  or 

B.  Carcinoma  with  metastases  beyond  the    - 
regional  lymph  nodes,  not  controlled  by 
prescribed  therapy. 


14.00    Immune  System 
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B.  *  *  * 

The  documentation  needed  to  establish  the 
existence  of  a  connective  tissue  disorder  is 
medical  history,  physical  examination, 
selected  laboratory  studies,  appropriate 
medically  acceptable  imaging,  and.  in  some 
instances,  tissue  biopsy.  Medically 
acceptable  imaging  includes,  but  is  not 
limited  to.  x-ray  imaging,  computerized  axial 
tomography  (CAT  scan)  or  magnetic 
resonance  imaging  (MRI),  with  or  without 
contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment.  *   *   * 
***** 

14.08    Human  immunodeficiency  virus 
IHIX'}  infection. 
***** 

M.  *    *    • 

6.  Sinusitis  documented  by  appropriate 
medically  acceptable  imaging. 


100.00    Growth  Impairment 

***** 

B.  Bone  age  determinations  should  include 
a  full  descriptive  report  of  medically 
acceptable  imaging  specifically  obtained  to 
determine  bone  age  and  must  cite  the 
standardization  method  used.  Where 
appropriate  medically  acceptable  imaging 
must  be  obtained  currently  as  a  basis  for 
adjudication  under  100.03.  views  or  scans  of 
the  left  hand  and  wrist  should  be  ordered.  In 
addition  appropriate  medically  acceptable 
imaging  of  the  knee  and  ankle  should  be 
obtained  when  cessation  of  growth  is  being 
evaluated  in  an  older  child  at,  or  past, 
puberty.  Medically  acceptable  imaging 
includes,  but  is  not  limited  to,  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI),  with  or 
without  contrast  material,  myeolgraphy.  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 


102.00    Special  Senses  and  Speech 

A.  Visual  impairments  in  children. 
Impairment  of  visual  acuity  should  be 
determined  with  use  of  the  standard  Snellen 
test  chart.  Where  this  cannot  be  used,  as  in 
very  young  children,  a  complete  description 
of  the  findings  should  be  provided,  using 
other  appropriate  methods  of  examination, 
along  with  a  description  of  the  techniques 
used  for  determining  the  visual  acuity  for 
distance.  *   *    • 
***** 

102.02  Impairments  of  visual  acuity. 

***** 

103.00    Respiratory  System 


*   *   *  If  the  spirogram  was  generated  by 
any  means  other  than  direct  pen  linkage  to 
a  mechanical  displacement-type  spirometer, 
the  testing  device  must  have  had  a  recorded 


calibration  performed  previously  on  the  day 
of  the  spirometric  measurement. 

***** 

D.  *   *   * 

Medically  acceptable  imaging  includes,  but 
is  not  limited  to.  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI).  with  or 
without  contrast  material,  myelography,  and 
radionuclear  bone  scans,  ".^appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment. 

E.  *   *    * 

The  diagnosis  is  established  by  the 
requirement  for  continuous  or  nocturnal 
supplemental  oxygen  for  more  than  30  days, 
in  association  with  characteristic  changes  on 
medically  acceptable  imaging  and  t  linical 
signs  of  respiratory  dysfunction,  including 
retractions,  rales,  wheezing,  and  tachypnea, 
***** 

103.04     Cystic  fibrosis. 


3,  Appropriate  medically  acceptable 
imaging  evidence  of  extensive  disease,  such 
as  thickening  of  the  proximal  bronchial 
airways  or  persistence  of  bilateral 
peribronchial  infiltrates; 
***** 

103.05     Lung  transplant  Consider  under  a 
disability  for  12  months  following  the  date  of 
surgery;  thereafter,  evaluate  the  residual 
impairment(s). 

104.00    Cardiovascular  System 

A.  *    *    * 

When  you  have  a  medically  determinable 
impairment  that  is  not  listed,  an  impairment 
that  does  not  meet  the  requirements  of  a 
listing,  or  a  combination  of  impairments  no 
one  of  which  meets  the  requirements  of  a 
listing,  we  will  consider  a  determination 
whether  your  impairment(s)  medically  equals 
or.  as  appropriate,  functionally  equals  the 
listings.  (See  §§404.1526,  416.926,  and 
416.926a.) 


E.  *   *   * 

Findings  of  cardiomegaly  shown  by 
appropriate  medically  acceptable  imagmg 
evidence  must  be  accompanied  by  other 
evidence  of  chronic  heart  failure  or 
ventricular  dysfunction.  "Appropriate" 
means  that  the  imaging  technique  used  is  the 
proper  one  to  support  the  evaluation  and 
diagnosis  of  the  impairment.  *    *   * 


105.00    Digestive  System 

***** 

B.  Documentation  of  gastrointestinal 
impairments  should  include  pertinent 
operative  findings,  appropriate  medically 
acceptable  imaging  studies,  endoscopy,  and 
biopsy  reports.  Medically  acceptable  imaging 
includes,  but  is  not  limited  to,  x-ray  imaging, 
computerized  axial  tomography  (CAT  scan) 
or  magnetic  resonance  imaging  (MRI).  with  or 
without  contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 


one  to  support  the  evaluation  and  diagnosis 
of  the  impairment   *   *   ♦ 
***** 

105.05    Chronic  liver  disease  '   '   ' 

A.  Inoperable  biliary  atresia  demonstrated 

bv  appropriate  medically  acceptable  imaging 

or  surgery;  or 

***** 

C.  Esophageal  varices  (demonstrated  by 
endoscopy  or  other  appropriate  medically 
acceptable  imaging);  or 
***** 

105.09    Liver  transplant  Consider  under  a 
disability  for  12  months  following  the  date  of 
surgery;  thereafter  evaluate  the  residual 
impairment. 


107.00    Hemic  and  Lymphatic  System 

*         *  «  »         • 

C.  Acute  leukemia  (including  T-cell 
Ivmphoblastic  lymphoma).  Initial  diagnosis 
of  acute  leukemia  or  T-cell  lymphoblastic 
lymphoma  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence  •    •   • 
***** 

107  11     Acute  leukemia  (including  T-cell 
lymphoblastic  lymphoma) 


111.00    Neurological 

.\   Convulsive  epilepsy  must  be 
substantiated  by  at  leasl  one  detailed 
description  of  a  typical  seizure  Report  of 
recent  documentation  should  include  a 
neurological  examination  with  frequency  of 
episodes  and  any  associated  phenomena 
substantiated. 

Young  children  may  have  convulsions  in 
association  with  febrile  illnesses  Proper  use 
of  in. 02  and  111.03  requires  that  epilepsy 
be  established  .Mthough  this  does  not 
exclude  consideration  of  seizures  occurring 
during  febrile  illnesses,  it  does  require 
documentation  of  seizures  during  nonfebrile 
periods. 

There  is  an  expected  delay  in  control  of 
epilepsy  when  treatment  is  started, 
particularly  when  changes  m  the  treatment 
regimen  are  necessary  Therefore,  an 
epileptic  disorder  should  not  be  considered 
to  meet  the  requirements  of  1 11  02  or  1 1 1  03 
unless  it  is  shown  that  convulsive  episodes 
have  persisted  more  than  three  months  after 
prescribed  therapy  began 

E   Sonconvulsive  epilepsy  '    '    ' 
***** 

1 1 1 .02     Major  motor  seizure  disorder 

A.  Convulsive  epilepsy  In  a  child  with  an 
established  diagnosis  of  epilepsy,  the 
occurrence  of  more  than  one  major  motor 
seizure  per  month  despite  at  least  three 
months  of  prescribed  treatment   *    *    * 

•  *  ♦  *  » 

B.  Convulsive  epilepsy  syndrome  In  a 
child  with  an  established  diagnosis  of 
epilepsy,  the  occurrence  of  at  least  one  major 
motor  seizure  in  the  year  prior  to  application 
despite  at  least  three  months  of  prescribed 
treatment   *    *    * 
***** 

3  Significant  mental  disorder;  or 
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111.03     Sonconvulsive  epilepsy.  * 


113.00    Neoplastic  Diseases,  Malignant 

***** 

B.  Documentation.  *    *   *  If  an  operative 
procedure  has  been  performed,  the  evidence 
should  include  a  copy  of  the  operative  note 
and  the  report  of  the  gross  and  microscopic 
examination  of  the  surgical  specimen,  along 
with  all  pertinent  laboratory  reports  or 
reports  from  appropriate  medically 
acceptable  imaging.  Medically  acceptable 
imaging  includes,  but  is  not  limited  to.  x-ray 
imaging,  computerized  axial  tomography 
(CAT  scan)  or  magnetic  resonance  imaging 
(MR]),  with  or  without  contrast  material, 
myelography,  and  radionuclear  bone  scans. 
"Appropriate"  means  that  the  technique  used 
is  the  proper  one  to  support  the  evaluation 
and  diagnosis  of  the  impairment.  •   *   « 


114.00    Immune  System 


B. 


The  documentation  needed  to  establish  the 
existence  of  a  connective  tissue  disorder  is 
medical  history,  physical  examination, 
selected  laboratory  studies,  appropriate 
medically  acceptable  imaging,  and,  in  some 
instances,  tissue  biopsy.  Medically 
acceptable  imaging  includes,  but  is  not 
limited  to.  x-ray  imaging,  computerized  axial 
tomography  (CAT  scan)  or  magnetic 
resonance  imaging  (MRI).  with  or  without 
contrast  material,  myelography,  and 
radionuclear  bone  scans.  "Appropriate" 
means  that  the  technique  used  is  the  proper 
one  to  support  the  evaluation  and  diagnosis 
of  the  impairment.  *  *  * 
***** 

1 1 4.08    Human  immunodeficiency  virus 
IHIV)  infection. 
***** 

N.  *  *   * 

6.  Sinusitis  documented  by  appropriate 
medically  acceptable  imaging. 
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BILLING  CODE  4191-02-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 301  and  602 

[TD8989] 

RIN  154&-AY56 

Guidance  Necessary  To  Facilitate 
Electronic  Tax  Administration 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains 
regulations  designed  to  eliminate 


regulatory  impediments  to  the 
electronic  filing  of  Form  1040,  "U.S. 
Individual  Income  Tax  Return."  These 
regulations  generally  affect  taxpayers 
who  file  Form  1040  electronically  and 
who  are  required  to  file  any  of  the 
following  forms:  Form  56,  "Notice 
Concerning  Fiduciary  Relationship"; 
Form  2120.  "Multiple  Support 
Declaration";  Form  2439,  "Notice  to 
Shareholder  of  Undistributed  Long- 
Term  Capital  Gains";  Form  3468, 
"Investment  Credit";  and  Form  T 
(Timber).  "Forest  Activities  Schedules." 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  in  this  issue 
of  the  Federal  Register. 
EFFECTIVE  DATE:  These  regulations  are 
effective  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Gibbons,  (202)  622-4910  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1783.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 


part  1)  and  the  Procediue  and 
Administration  Regulations  (26  CFR 
part  301)  designed  to  eliminate 
regulatory  impediments  to  the 
electronic  filing  of  Form  1040. 

In  1998,  Congress  enacted  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  (RRA  1998),  Public 
Law  105-206  (112  Stat.  685)  (1998). 
Section  2001(a)  of  RRA  1998  states  that 
the  policy  of  Congress  is  that  paperless 
filing  should  be  the  preferred  and  most 
convenient  means  of  filing  Federal  tax 
returns.  Section  2001(a)  of  RRA  1998 
also  sets  a  long-range  goal  for  the  IRS  to 
have  at  least  80  percent  of  all  Federal 
tax  retvuns  filed  electronically  by  2007. 
Section  2001(b)  of  RRA  1998  requires 
the  IRS  to  establish  a  10-year  strategic 
plan  to  eliminate  barriers  to  electronic     ^ 
filing.  To  the  extent  practicable,  this 
plan  is  to  provide  for  electronic  filing  of 
electronically  prepared  returns  for 
taxable  years  beginning  after  2001. 

The  temporary  regulations  amend  the 
Procedure  and  Administration 
Regulations  to  provide  a  regulatory 
statement  of  IRS  authority  to  prescribe 
what  return  information  or 
documentation  must  be  filed  with  a 
retiun,  statement  or  other  document 
required  to  be  made  imder  any 
provision  of  the  internal  revenue  laws 
or  regulations.  The  regulations  give  the 
IRS  maximum  flexibility  in  prescribing 
(1)  what  needs  to  be  filed  in  support  of 
a  return  or  claim,  and  (2)  the  form  of  the 
filing,  e.g.,  electronic  versus  paper.  The 
regulations  permit  the  IRS  to  prescribe 
required  return  information  in  forms, 
instructions,  or  other  appropriate 
guidance. 

In  addition,  the  IRS  identified  five 
regulatory  provisions  that  impede 
electronic  filing  by  requiring  the 
taxpayer  to  either  include  a  third-party 
signature,  or  attach  a  document 
generated  by  a  third  party.  The 
temporary  regulations  amend  those 
provisions  to  eliminate  the 
impediments. 

Although  the  regulatory  impediments 
to  the  electronic  filing  of  Form  1040  are 
eliminated  by  the  temporary 
regulations,  the  IRS  may  instruct  a 
taxpayer  who  files  Form  1040  on  paper 
to  attach  a  document  that  would  not  be 
required  in  the  case  of  a  Form  1040  filed 
electronically. 

Explanation  of  Provisions 

1 .  General  Provision 

Section  6001(a)  of  the  Internal 
Revenue  Code  (Code)  provides  that 
every  person  liable  for  any  tax,  or  for  the 
collection  thereof,  will  keep  such 
records,  render  such  statements,  make 
such  returns,  and  comply  with  such 


Federal  Register / Vol.  67,  No.  79 /Wednesday,  April  24.  2002 /Rules  and  Regulations  20029 


rules  and  regulations  as  the  Secretan' 
may  from  time  to  time  prescribe.  The 
Secretary  may  require  any  person,  by 
notice  served  upon  such  person  or  by 
regulations,  to  make  such  returns, 
render  such  statements,  or  keep  such 
records,  as  the  Secretary  deems 
sufficient  to  show  wheUier  or  not  such 
person  is  liable  for  tax. 

Section  6011(a)  of  the  Code  provides 
that  any  person  liable  for  any  tax,  or  for 
the  collection  thereof,  will  make  a 
return  or  statement  according  to  the 
forms  and  regulations  prescribed  by  the 
Secretary.  Every  person  required  to 
make  a  return  or  statement  shall  include 
therein  the  information  required  by 
such  forms  and  regulations. 

The  temporary  regulations  amend  the 
general  provisions  under  §  301.6011-1 
of  the  Procedure  and  Administration 
Regulations  to  provide  a  regulatory 
statement  of  the  Secretary's  authority  to 
prescribe  in  forms,  instructions,  or  other 
appropriate  guidance  what  information 
or  documentation  must  be  filed  with 
any  return  or  statement  required  to  be 
made  or  other  document  required  to  be 
furnished  under  any  provision  of  the 
internal  revenue  laws  or  regulations. 
Under  this  authority,  the  IRS  may 
change  forms  and  instructions  to 
eliminate  nonstatutory  impediments, 
such  as  third-party  signature  or 
document  requirements,  to  the 
electronic  filing  of  Form  1040. 

2.  Form  T  (Timber):  Forest  Activities 
Schedules 

Section  611  of  the  Code  generally 
provides  a  reasonable  allowance  for 
depletion  and  for  depreciation  of 
improvements  in  computing  taxable 
income  from  timber.  See  §§  1.61 1-1  (a) 
and  1.611-5{a)  of  the  Income  Tax 
Regulations.  Section  1.611-3(h) 
provides  that  a  taxpayer  claiming  a 
deduction  for  depletion  of  timber  or  for 
depreciation  of  plant  and  other 
improvements  must  attach  to  the 
taxpayer's  income  tax  return  a  filled-out 
Form  T  for  the  taxable  year  covered  by 
the  income  tax  retujn.  This  section 
specifically  provides  that  the 
information  required  by  Form  T  will 
include  a  map,  where  necessary,  to 
show  clearly  timber  and  land  acquired, 
timber  cut,  and  timber  and  land  sold. 

The  attachment  of  a  map  to  Form  T 
is  a  regulatory  impediment  to  the 
electronic  filing  of  Form  1040  because  it 
is  a  diagram  not  easily  incorporated  into 
an  electronic  return.  It  is  also  often 
generated  by  a  third  party.  To  enable  the 
electronic  filing  of  Form  T,  the 
temporary  regulations  remove  the 
requirement  that  a  taxpayer  attach  a 
map  to  substantiate  the  claimed 
depletion  and  depreciation.  Instead,  the 


temporary'  regulations  require  the 
taxpayer  to  be  prepared  to  furnish  a 
map,  where  necessary,  to  substantiate 
anv  claimed  depletion  or  depreciation. 

3.  Form  56:  Notice  Concerning  Fiduciary 
Relationship 

Section  6903(b)  of  the  Code  requires 
a  fiduciary  to  give  notice  of  his  or  her 
qualification  as  a  fiduciary'  to  the  IRS  in 
accordance  with  regulations  prescribed 
by  the  Secretary'.  Section  301. 6903-1  (b) 
of  the  Procedure  and  Administration 
Regulations  provides  that  satisfactory 
evidence  of  the  authority  of  the 
fiduciary  to  act  for  any  other  person  in 
a  fiduciary  capacity  must  be  filed  with 
and  made  a  part  of  the  notice.  Form  56. 
the  notice  concerning  fiduciary- 
relationship,  requires  a  fiduciary'  to 
attach  a  certified  copy  of  the  document 
creating  the  fiduciary  relationship.  The 
attachment  of  evidence  of  fiduciary 
relationship  is  a  regulatory  impediment 
to  the  electronic  filing  of  Form  56 
because  the  evidence  is  a  document 
generated  by  a  third  party. 

To  eliminate  the  barrier  to  electronic 
filing.  Form  56  should  be  filed 
separately  from  Form  1040.  Further,  to 
enable  the  electronic  filing  of  Form  56, 
the  temporary  regulations  remove  the 
requirement  that  the  fiduciary  attach  the 
evidence  of  fiduciary  relationship  to 
Form  56.  Instead,  the  temporary 
regulations  require  the  fiduciary  to  be 
prepared  to  furnish  the  evidence  to 
substantiate  the  fiduciary  relationship. 

4.  Form  2120:  Multiple  Support 
Declaration 

Section  152(c)  of  the  Code  provides 
that  a  taxpayer  will  be  treated  as  having 
contributed  over  half  of  the  support  of 
an  individual  for  a  calendar  year  if:  (1) 
No  one  person  contributed  over  half  of 
the  individual's  support;  (2)  each  person 
in  the  group  that  collectively 
contributed  more  than  half  of  the 
support  of  the  individual  would  have 
been  entitled  to  claim  the  individual  as 
a  dependent  but  for  the  fact  that  the 
person  did  not  contribute  over  half  of 
the  individual's  support;  (3)  the 
taxpayer  claiming  the  individual  as  a 
dependent  contributed  more  than  1 0 
percent  of  the  individual's  support;  and 
(4)  every  other  person  in  the  group  who 
contributed  more  than  10  percent  of  the 
support  files  a  written  declaration  that 
the  person  will  not  claim  the  individual 
as  a  dependent  for  any  taxable  year 
beginning  in  such  calendar  year.  Section 
1.152-3(a)(4)  and  (c)  of  the  Income  Tax 
Regulations  requires  that  a  taxpayer 
claiming  an  individual  as  a  dependent 
attach  to  the  taxpayer's  income  tax 
return  a  written  declaration  of  waiver 
signed  by  the  other  persons  described  in 


section  152(c)(2).  Form  2120  is  used  to 
make  these  waiver  declarations, 

Attaching  the  Form  2120  with  third- 
part  v  waiver  declarations  to  Form  1040 
is  a  regulatory  impediment  to  the 
electronic  filing  of  Form  1040  because 
third-party  signatures  are  not  easily 
incorporated  into  an  electronic  return 
Therefore,  the  temporary  regulations 
eliminate  the  requirement  to  attach  the 
waiver  declarations.  Under  the 
temporary  regulations,  a  taxpayer 
claiming  an  mdividual  as  a  dependent 
under  a  multiple  support  agreement  is 
still  required  to  obtain  the  waiver 
declarations  but  is  no  longer  required  to 
attach  them  to  the  taxpayer's  income  tax 
return.  Instead,  the  temporary 
regulations  require  the  taxpayer  to 
attach  a  statement  that  (1)  identifies  the 
other  persons  described  in  section 
152(c)(2)  and  (2)  indicates  that  the 
taxpayer  obtained  waiver  declarations 
from  these  persons.  The  temporary- 
regulations  will  also  require  the 
taxpayer  to  retain  the  waiver 
declarations. 

5.  Form  2439:  Notice  to  Shareholder  of 
Undistributed  Long-Term  Capital  Gains 

Under  §  1 .852-4(b)(2)  of  the  Income 
Tax  Regulations,  a  person  who  is  a 
shareholder  of  a  regulated  investment 
company  at  the  close  of  the  company's 
taxable  year  must  include  undistributed 
capital  gain  in  long-term  capital  gain. 
Section  1.852-9(a)(l)  requires  the 
regulated  investment  company  to  give 
its  shareholders  notice  of  a  designation 
of  undistributed  capital  gains.  The 
regulations  provide  that  mailed  copies 
of  Form  2439  (copies  B  and  C) 
constitute  appropriate  notice  to 
shareholders.  Section  1.852-9(c) 
requires  the  shareholder  to  attach  copy 
B  of  Form  2439  to  the  shareholder's 
return  for  the  taxable  year  in  which  the 
undistributed  capital  gain  is  includible 
in  gross  income. 

Attaching  copy  B  of  Form  2439  to  the 
shareholder's  income  tax  return 
prevents  electronic  filing  of  Form  1040 
because  copy  B  is  a  document  generated 
by  a  third  party.  Therefore,  the 
temporary  regulations  remove  the 
requirement  that  the  shareholder  attach 
a  copy  of  Form  2439  to  Form  1040  but 
require  that  the  shareholder  retain  a 
copy  of  Form  2439. 

A  shareholder  who  files  Form  1040 
electronically  will  supply  information 
from  the  shareholder's  copy  of  the  Form 
2439.  However,  a  shareholder  who  files 
Form  1040  on  paper  will  continue  to 
attach  a  copy  of  Form  2439  to  the 
shareholder's  paper  Form  1040  in 
accordance  with  Form  2439 
instructions. 
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6.  Form  3468:  Investment  Credit 

Section  47  of  the  Code  generally 
provides  a  credit  for  rehabilitation 
expenditures  incurred  for  a  qualified 
rehabilitated  building  or  a  certified 
historic  structure.  Section  1 .48- 
12(d)(7)(i)  of  the  Income  Tax 
Regulations  provides  that  a  taxpayer 
claiming  the  credit  for  rehabilitation  of 
a  certified  historic  structure  must  file 
Form  3468  with  Form  1040.  Form  3468 
requires  a  copy  of  the  final  certification 
of  completed  work  issued  by  the 
Secretary  of  the  Interior.  In  addition,  for 
returns  filed  after  January  9. 1989,  the 
taxpayer  must  submit  evidence  that  the 
building  is  a  certified  historic  structure. 
This  status  is  evidenced  by  the  final 
certification  of  completed  work  issued 
by  the  Secretary  of  the  Interior.  If  the 
Secretary  of  the  Interior  has  not  issued 
a  certification  at  the  time  the  tax  return 
is  filed.  §  1.48-12(d)(7)(ii)  provides  that 
the  taxpayer  must  attach  (1)  a  copy  of 
the  first  page  of  the  certification 
application,  with  an  indication  that  it 
has  been  received  by  the  Secretary  of 
the  Interior  or  designate,  and  (2)  proof 
that  the  building  is  a  certified  historic 
structure  (or  that  such  status  has  been 
requested).  In  addition,  the  taxpayer  is 
required  to  submit  a  copy  of  the 
certification  as  an  attachment  to  Form 
3468  accompanying  the  first  income  tax 
return  filed  after  certification. 

Attaching  the  certification  impedes 
electronic  filing  of  Form  3468  because  it 
is  a  document  generated  by  a  third 
party.  Therefore,  the  temporary 
regulations  revise  §  1.48-12(d)(7)  to 
eliminate  this  requirement.  For  a  return 
filed  for  a  taxable  year  beginning  after 
December  31.  2001,  the  taxpayer  is 
required  to  provide  on  Form  3468  the 
NFS  project  number  assigned  by,  and 
the  date  of  the  final  certification  of 
completed  work  received  from,  the 
Secretary  of  the  Interior.  For  a  taxpayer 
who  has  not  received  certification  by 
the  time  the  income  tax  return  is  filed 
for  a  year  in  which  the  credit  is  claimed, 
the  current  rules  applicable  to  returns 
filed  before  receipt  of  the  certification 
remain  unchanged.  However,  the 
temporary  regulations  eliminate  the 
requirement  that  the  certification  be 
attached  to  the  first  income  tax  return 
filed  after  its  receipt.  Instead,  the 
taxpayer  is  required  to  provide  the  MPS 
project  number  assigned  by.  and  the 
date  of  the  final  certification  of 
completed  work  received  from,  the 
Secretary  of  the  Interior  on  Form  3468 
accompanying  the  first  income  tax 
return  filed  after  certification. 

Every  taxpayer  claiming  the  credit  for 
rehabilitation  of  a  certified  historic 
structure  must  provide  the  required 


information  on  Form  3468  (or  its 
successor)  filed  with  the  taxpayer's 
return  and  retain  a  copy  of  the 
certification.  For  a  building  owned  by  a 
pass-through  entity  (i.e.,  a  partnership, 
S  corporation,  estate,  or  trust),  only  the 
pass-through  entity,  not  the  partner, 
shareholder  or  beneficiary,  must 
provide  on  Form  3468  the  NFS  project 
number  assigned  by,  and  the  date  of  the 
final  certification  of  completed  work 
received  from,  the  Secretary  of  the 
Interior.  However,  each  partner, 
shareholder,  or  beneficiary  claiming  a 
credit  for  qualified  rehabilitation 
expenditures  from  a  pass-through  entity 
must  provide  the  employer 
identification  number  of  that  entity  on 
Form  3468  (or  its  successor). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  persons  responsible  for 
recordkeeping  are  principally 
individuals,  and  the  burden  is  not 
significant  as  described  earlier  in  the 
preamble.  Therefore,  a  Regulatory 
Flexibilitv  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  net  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sara  Paige  Shepherd, 
Office  of  Associate  Chief  Counsel 
(Procedure  and  Administration). 
Administrative  Provisions  and  Judicial 
Practice  Division.  However,  other 
persoruiel  from  the  IRS  and  the  Treasury 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects 

26  CFR  Part  J 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  301  and 
602  are  amended  as  follows: 

PART  1— 4NC0ME  TAXES 

1 .  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

2.  In  §1.48-12,  paragraph  (d)(7)(iii)  is 
added  to  read  as  follows: 

§  1 .48-1 2    Qualified  rehabilitated  building; 
expenditures  incurred  after  December  31, 
1981. 

***** 

(d)*  *  * 

(7)*    *    * 

(iii)  Effective  dates.  Paragraph  (d){7)(i) 
of  this  section  applies  to  retiims  for 
taxable  years  beginning  before  January 
1,  2002.  The  requirement  in  the  fourth 
sentence  of  paragraph  (d)(7)(ii)  of  this 
section  applies  only  if  the  first  income 
tax  return  filed  after  receipt  by  the 
taxpayer  of  the  certification  is  for  a 
taxable  year  beginning  before  January  1 , 
2002.  For  rules  applicable  to  returns  for 
.  taxable  years  beginning  after  December 
31,  2001,  see  §  1.48-12T(d)(7)(iii). 

3.  Section  1.48-12T  is  revised  to  read 
as  follows; 

§  1.4ft-12T    Qualified  rehabilitated  building; 
expenditures  incurred  after  December  31, 
1981  (temporary). 

(a)  through  (d)(7)(ii)  [Reserved]  For 
further  guidance,  see  §  1.48-12(a) 
through  (d)(7)(ii). 

(iii)  Returns  for  taxable  years 
beginning  after  December  31,  2001 — (A) 
In  general.  Except  as  otherwise 
provided  in  §  1.48-12(d)(7)(ii)  and  this 
paragraph  (d)(7)(iii),  a  taxpayer  claiming 
the  credit  for  rehabilitation  of  a  certified 
historic  structure  (within  the  meaning  of 
section  47(c)(3)  and  §  1.48-12(d)(l))  for 
a  taxable  year  beginning  after  December 
31,  2001,  must  provide  with  the  return 
for  the  taxable  year  in  which  the  credit 
is  claimed,  the  NPS  project  number 
assigned  by,  and  the  date  of  the  final 
certification  of  completed  work  received 
from,  the  Secretary  of  the  Interior.  If  a 
credit  (including  a  credit  for  a  taxable 
year  beginning  before  January  1,  2002) 
is  claimed  under  the  late  certification 
procedures  of  §  1.48-12(d)(7)(ii)  and  the 
first  income  tax  return  filed  by  the 
taxpayer  after  receipt  of  the  certification 
is  for  a  taxable  year  beginning  after 
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December  31,  2001,  the  taxpayer  must 
provide  the  NPS  project  number 
assigned  by,  and  the  date  of  the  final 
certification  of  completed  work  received 
from,  the  Secretar\'  of  the  Interior  with 
that  return. 

(B)  Reporting  and  recordkeeping 
requirements.  The  information  required 
under  paragraph  (d)(7)(iii)(A)  of  this 
section  must  be  provided  on  Form  3468 
(or  its  successor)  filed  with  the 
taxpayer's  return.  In  addition,  the 
taxpayer  must  retain  a  copy  of  the  final 
certification  of  completed  work  for  as 
long  as  its  contents  may  become 
material  in  the  administration  of  any 
internal  revenue  law. 

(C)  Passthrough  entities.  In  the  case  of 
a  credit  for  qualified  rehabilitation 
expenditures  of  a  partnership,  S 
corporation,  estate,  or  trust,  the 
requirements  of  this  paragraph  (d)(7)(iii) 
apply  only  to  the  entity.  Each  partner, 
shareholder  or  beneficiary  claiming  a 
credit  for  such  qualified  rehabilitation 
expenditures  from  a  passthrough  entity 
must,  however,  provide  the  employer 
identification  number  of  the  entity  on 
Form  3468  (or  its  successor). 

(D)  Effective  dates.  This  paragraph 
(d)(7)(iii)  applies  to  retiuns  and  records 
for  taxable  years  beginning  after 
December  31,  2001.  For  rules  applicable 
to  returns  and  records  for  taxable  years 
beginning  before  January  1,  2002,  see 

§  1.48-12(d)(7)(i)  and  the  fourth 
sentence  of  §  1.48-12(d)(7)(ii). 

(e)  through  (f)(3)  [Reserved].  For 
further  guidance,  see  §  1.48-1 2(e) 
through  (f)(3). 

§1.152-3    [Amended] 

4.  In  §  1.152-3,  paragraph  (c)  is 
removed  and  reserved. 

5.  Section  1.152-3T  is  added  to  read 
as  follows: 

§1.1 52-3T    Multiple  support  agreements 
(temporary). 

(a)  through  (b)  [Reserved].  For  further 
guidance,  see  §  1.152-3(a)  and  (b). 

(c)(1)  The  member  of  a  group  of 
contributors  who  claims  an  individual 
as  a  dependent  for  a  taxable  year 
beginning  before  January  1,  2002,  under 
the  multiple  support  agreement 
provisions  of  section  152(c)  must  attach 
to  the  member's  income  tax  return  for 
the  year  of  the  deduction  a  written 
declaration  from  each  of  the  other 
persons  who  contributed  more  than  10 
percent  of  the  support  of  such 
individual  and  who,  but  for  the  failure 
to  contribute  more  than  half  of  the 
support  of  the  individual,  would  have 
been  entitled  to  claim  the  individual  as 
a  dependent. 

(2)  The  taxpayer  claiming  an 
individual  as  a  dependent  for  a  taxable 


year  beginning  after  December  31.  2001, 
under  the  multiple  support  agreement 
provisions  of  section  152(c)  must 
provide  with  the  income  tax  return  for 
the  year  of  the  deduction — 

(ij  A  statement  identifying  each  of  the 
other  persons  who  contributed  more 
than  10  percent  of  the  support  of  the 
individual  and  who.  but  for  the  failure 
to  contribute  more  than  half  of  the 
support  of  the  individual,  would  have 
been  entitled  to  claim  the  individual  as 
a  dependent;  and 

(ii)  A  statement  indicating  that  the 
taxpayer  obtained  a  written  declaration 
from  each  of  the  persons  described  in 
section  152(c)(2)  waiving  the  right  to 
claim  the  individual  as  a  dependent. 

(3)  The  taxpayer  claiming  the 
individual  as  a  dependent  for  a  taxable 
year  beginning  after  December  31,  2001. 
must  retain  the  waiver  declarations  and 
should  be  prepared  to  furnish  the 
waiver  declarations  and  any  other 
information  necessary  to  substantiate 
the  claim  of  the  taxpayer.  Other 
information  that  will  substantiate  the 
dependency  claim  of  the  taxpayer  may 
include  a  statement  showing  the  names 
of  all  contributors  (whether  or  not 
members  of  the  group  described  in 
section  152(c)(2))  and  the  amount 
contributed  by  each  to  the  support  of 
the  claimed  dependent. 

§1.611-3    [Amended] 

6.  In  §  1.611-3.  paragraph  (h)  is 
removed  and  reserved. 

7.  Section  1.61 1-3T  is  added  to  read 
as  follows: 

§  1 .61 1 -3T    Rules  applicable  to  timber 
(temporary). 

(a)  through  (g)  [Reserved].  For  further 
guidance,  see  §  1.611-3(a)  through  (g). 

(h)  Reporting  and  recordkeeping 
requirements — (1)  Taxable  years 
beginning  before  January  1,  2002.  A 
taxpayer  claiming  a  deduction  for 
depletion  of  timber  for  a  taxable  year 
begiiming  before  January'  1,  2002.  shall 
attach  to  the  income  tax  return  of  the 
taxpayer  a  filled-out  Form  T  (Timber) 
for  the  taxable  year  covered  by  the 
income  tax  return,  including  the 
following  information — 

(i)  A  map  where  necessary  to  show 
clearly  timber  and  land  acquired,  timber 
cut,  and  timber  and  land  sold; 

(ii)  Description  of,  cost  of.  and  terms 
of  pm^chase  of  timberland  or  timber,  or 
cutting  rights,  including  timber  or 
timber  rights  acquired  under  any  type  of 
contract; 

(iii)  Profit  or  loss  from  sale  of  land,  or 
timber,  or  both; 

(iv)  Description  of  timber  with  respect 
to  which  claim  for  loss,  if  any.  is  made; 

(v)  Record  of  timber  cut; 


(vi)  Changes  in  each  timber  account  as 
a  result  of  purchase,  sale,  cutting, 
reestimate.  or  loss; 

(vii)  Changes  in  improvements 
accounts  as  the  result  of  additions  to  or 
deductions  from  capital  and 
depreciation,  and  computation  of  profit 
or  loss  on  sale  or  other  disposition  of 
such  improvements; 

(viii)  Operation  data  with  respect  to 
raw  and  finished  material  handled  and 
inventoried; 

(ix)  Statement  as  to  application  of  the 
election  under  section  631(a)  and 
pertinent  information  in  support  of  the 
fair  market  value  claimed  thereunder; 

(x)  Information  with  respect  to  land 
ownership  and  capital  investment  in 
timberland;  and 

(xi)  Any  other  data  which  will  be 
helpful  in  determining  the 
reasonableness  of  the  depletion  or 
depreciation  deductions  claimed  in  the 
return. 

(2)  Taxable  years  beginning  after 
December  31,  2001.  A  taxpayer  claiming 
a  deduction  for  depletion  of  timber  on 
a  return  filed  for  a  taxable  year 
beginning  after  December  31.  2001,  shall 
attach  to  the  income  tax  return  of  the 
taxpayer  a  filled-out  Form  T  (Timber) 
for  the  taxable  year  covered  by  the 
income  tax  return.  In  addition,  the 
taxpayer  must  retain  records  sufficient 
to  substantiate  the  right  of  the  taxpayer 
to  claim  the  deduction,  including  a 
map.  where  necessary,  to  show  clearly 
timber  and  land  acquired,  timber  cut. 
and  timber  and  land  sold  for  as  long  as 
their  contents  may  become  material  in 
the  administration  of  any  internal 
revenue  law. 

§1.852-9    [Amended] 

8.  In  §  1.852-9.  paragraph  (c)(1)  is 
removed  and  reser\"ed. 

9.  Section  1.852-9T  is  added  to  read 
as  follows: 

§  1 .852-9T    Special  procedural 
requirements  applicable  to  designation 
under  section  852(bH3)<0)  (temporary). 

(a)  through  (b)(3)  [Reserved].  For 
further  guidance,  see  §  1.852-9(a) 
through  (b)(3). 

(c)  S/7are/ioyders— (l)(i)  Return 
requirements  for  taxable  years 
beginning  before  Januan,'  1 .  2002  For 
taxable  years  begirming  before  January- 
1 ,  2002,  the  copy  B  of  Form  2439 
furnished  to  a  shareholder  by  the 
regulated  investment  company  or  by  a 
nominee,  as  provided  in  §  1.852-9(a)  or 
(b)  shall  be  attached  to  the  income  tax 
retimi  of  the  shareholder  for  the  taxable 
year  in  which  the  amoimt  of 
undistributed  capital  gains  is  includible 
in  gross  income  as  provided  in  §  1.852- 
4(b)(2). 
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(ii)  Recordkeeping  requirements  for 
taxable  years  beginning  after  December 
31,  2001.  For  taxable  years  beginning 
after  December  31,  2001,  the 
shareholder  shall  retain  a  copy  of  Form 
2439  for  as  long  as  its  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law. 

(c)(2)  through  (d)  [Reserved]  For 
further  guidance,  see  §  1.852-9(c)(2) 
through  (d) . 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

10.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

1301.6011-1    [Ramoved] 

11.  Section  301.6011-1  is  removed. 

12.  Section  301.601 1-lT  is  added  to 
read  as  follows: 

1 301 .601 1  -1 T    General  requirement  of 
return,  statement  or  list  (temporary). 

(a)  For  provisions  requiring  returns, 
statements,  or  lists,  see  the  regulations 
relati^  to  the  particular  tax. 

(b)  Tne  Secretary  may  prescribe  in 
forms,  instructions,  or  other  appropriate 
guidance  the  information  or 
documentation  required  to  be  included 
with  any  return  or  any  statement 
required  to  be  made  or  other  document 
required  to  be  furnished  under  any 
provision  of  the  internal  revenue  laws 
or  regulations. 

1301.0903-1    [Amended] 

13.  In  §  301.6903-1,  paragraph  (b)  is 
removed  and  reserved. 

14  Section  301.6903-lT  is  added  to 
read  as  follows: 

i  301 .0903-1 T    Notice  of  fiduciary 
(temporary). 

(a)  (Reserved]  For  further  guidance. 
see§301.6903-l(a). 

(b)  ^4anner  of  notice — (1)  Notices  filed 
before  April  24,  2002.  This  paragraph 
(b)(1)  applies  to  notices  filed  before 
April  24,  2002.  The  notice  shall  be 
signed  by  the  fiduciary,  and  shall  be 
filed  with  the  Internal  Revenue  Service 
office  where  the  return  of  the  person  for 
whom  the  fiduciary  is  acting  is  required 
to  be  filed.  The  notice  must  state  the 
name  and  address  of  the  person  for 
whom  the  fiduciary  is  acting,  and  the 
nature  of  the  liability  of  such  person; 
that  is,  whether  it  is  a  liability  for  tax, 
and,  if  so,  the  type  of  tax,  the  year  or 
years  involved,  or  a  liability  at  law  or 

in  equity  of  a  transferee  of  property  of 
a  taxpayer,  or  a  liability  of  a  fiduciary 
under  section  3467  of  the  Revised 
Statutes,  as  amended  (31  U.S.C.  192)  in 
respect  of  the  payment  of  any  tax  from 


the  estate  of  the  taxpayer.  Satisfactory 
evidence  of  the  authority  of  the 
fiduciary  to  act  for  any  other  person  in 
a  fiduciary  capacity  must  be  filed  with 
and  made  a  part  of  the  notice.  If  the 
fiduciary  capacity  exists  by  order  of 
court,  a  certified  copy  of  the  order  may 
be  regarded  as  satisfactory  evidence. 
When  the  fiduciary  capacity  has 
terminated,  the  fiduciary,  in  order  to  be 
relieved  of  any  further  duty  or  Uability 
as  such,  must  file  with  the  Internal 
Revenue  Service  office  with  whom  the 
notice  of  fiduciary  relationship  was 
filed  written  notice  that  the  fiduciary 
capacity  has  terminated  as  to  him, 
accompanied  by  satisfactory  evidence  of 
the  termination  of  the  fiduciary 
capacity.  The  notice  of  termination 
should  state  the  name  and  address  of 
the  person,  if  any,  who  has  been 
substituted  as  fiduciary.  Any  written 
notice  disclosing  a  fiduciary 
relationship  which  has  been  filed  with 
the  Commissioner  under  the  Internal 
Revenue  Code  of  1939  or  any  prior 
revenue  law  shall  be  considered  as 
sufficient  notice  within  the  meaning  of 
section  6903.  Any  satisfactory  evidence 
of  the  authority  of  the  fiduciary  to  act 
for  another  person  already  filed  with  the 
Commissioner  or  district  director  need 
not  be  resubmitted. 

(2)  Notices  filed  on  or  after  April  24. 
2002.  This  paragraph  (b)(2)  applies  to 
notices  filed  on  or  after  April  24,  2002. 
The  notice  shall  be  signed  by  the 
fiduciary,  and  shall  be  filed  with  the 
Internal  Revenue  Service  Center  where 
the  return  of  the  person  for  whom  the 
fiduciary  is  acting  is  required  to  be  filed. 
The  notice  must  state  the  name  and 
address  of  the  person  for  whom  the 
fiduciary  is  acting,  and  the  nature  of  the 
liability  of  such  person;  that  is,  whether 
it  is  a  liability  for  tax,  and  if  so,  the  type 
of  tax,  the  year  or  years  involved,  or  a 
liability  at  law  or  in  equity  of  a 
transferee  of  property  of  a  taxpayer,  or 
a  liability  of  a  fiduciary  under  31  U.S.C. 
3713fb),  in  respect  of  the  payment  of 
any  tax  from  the  estate  of  the  taxpayer. 
The  fiduciary  must  retain  satisfactory 
evidence  of  his  or  her  authority  to  act 
for  any  other  person  in  a  fiduciary 
capacity  as  long  as  the  evidence  may 
become  material  in  the  administration 
of  any  internal  revenue  law. 

(c)  through  (e)  [Reserved].  For  further 
guidance,  see  §  301. 6903-1  (c)  through 
(e). 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

15.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 


16.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  the  following 
entries  in  numerical  order  to  the  table 
to  read  as  follows: 

§602.101    OMB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  wtiere 
identified  and  descrit)ed 


Current 

OMB  control 

No. 


1.48-12T 1545-0155 

1545-1783 

.  «  •  •  • 

1.152-3T 1545-0071 

1545-1783 

•  •  *  •  • 

1.611-3T 1545-0007 

1545-0099, 
1545-1784 

•  •  •  *  • 

1.852-9T 1545-0074 

154&-0123 
1545-0144 
1545-0145 
1545-1783 


301.6903-lT 


1545-0013 
1545-1783 


Approved:  March  22,  2002. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinberger, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
[PR  Doc.  02-9819  Filed  4-23-02;  8:45  am) 

BILUNG  CODE  4S3O-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD1 3-02-004] 
RIN2115-AE47 

Drawbridge  Operations  Regulations; 
Youngs  Bay,  OR 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Thirteenth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Old  Yovmgs  Bay  Drawbridge  across 
Yoimgs  Bay,  mile  2.4,  at  Astoria, 
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Oregon,  to  close  the  bascule  span  from 
8  a.m.  on  June  17  to  6  p.m.  on  July  10, 
2002.  This  temporary  closure  is 
necessarv'  to  allow  the  Oregon 
Department  of  Transportation  (ODOT) 
to  refurbish  the  bridge  deck  and  install 
a  pedestrian  walkway  in  a  timely 
manner.  This  course  of  action  is 
intended  to  minimize  disruption  to 
highway  traffic  without  significantly 
impacting  navigation  of  the  waterway. 

EFFECTIVE  DATE:  This  deviation  is 
effective  from  8  a.m.  on  June  17  to  6 
p.m.  on  July  10,  2002. 

ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  notice  are 
available  for  inspection  and  copying  at 
Commander  (oan).  Thirteenth  Coast 
Guard  District,  915  Second  Avenue, 
Seattle,  Washington  98174-1067,  room 
3510  between  7:45  a.m.  and  4:15  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Bridge  Section  of  the  Aids 
to  Navigation  and  Waterways 
Management  Branch  maintains  the 
docket  for  this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Austin  Pratt,  Chief,  Bridge  Section,  Aids 
to  Navigation  and  Waterways 
Management  Branch,  Telephone  (206) 
220-7282. 

SUPPLEMENTARY  INFORMATION:  The  Old 
Yoimgs  Bay  Bridge  across  Youngs  Bay, 
mile  2.4,  at  Astoria,  Oregon,  provides  13 
feet  of  vertical  clearance  above  mean 
high  water  and  20  feet  above  mean  low 
water.  Navigation  on  the  waterway 
consists  mostly  of  small  open  vessels.  In 
recent  years,  requests  for  openings  have 
consistently  decreased.  In  2001,  the 
bridge  was  opened  only  four  times  for 
the  passage  of  vessels.  Three  of  those 
openings  were  during  the  winter 
months.  This  deviation  from  the 
regulations  in  33  CFR  117.899  will 
allow  ODOT  to  complete  their  project 
faster,  with  less  disruption  to  highway 
traffic  and  with  a  minimal  impact  on 
navigation. 

Dated:  April  12,  2002. 
R.W.  Wicklund, 

Captain,  U.S.  Coast  Guard  Commander. 
Thirteenth  Coast  Guard  District,  Acting. 
[FR  Doc.  02-10034  Filed  4-23-02;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-01-182] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Hutchinson  River,  Eastchester  Creek, 
NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule;  revision. 

summary:  The  Coast  Guard  is  revising 
the  temporary'  final  rule  regulating  the 
operation  of  the  Pelham  Parkway 
Bridge,  mile  0.4,  across  the  Hutchinson 
River  in  New  York.  The  temporarv'  rule, 
in  effect  from  November  15.  2001 
through  May  12,  2002,  requires  the 
bridge  to  open  on  signal,  after  a  one- 
hour  advance  notice  is  given,  between  7 
a.m.  and  5  p.m.,  Monday  through 
Friday.  This  revision  provides  that  the 
draw  need  not  open  for  vessel  traffic 
from  6  a.m.  to  7  p.m.,  on  April  18,  19, 
29,  and  30,  2002.  This  action  is 
necessary  to  facilitate  necessar>' 
maintenance  repairs  at  the  bridge. 
DATES:  This  temporary  final  rule  is 
effective  from  November  15,  2001 
through  May  12,  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts.  02110. 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Joe  Schmied,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  Notice 
of  proposed  rulemaking  in  the  Federal 
Register. 

On  October  17,  2001,  we  pubhshed  a 
temporary  final  rule  governing  the 
operation  of  the  Pelham  Parkway  Bridge 
(66  FR  52684).  The  temporar>'  final  rule 
required  a  one-hour  advance  notice  for 
any  bridge  opening  from  November  15, 
2001  through  May  12,  2002.  In  the 
course  of  the  ongoing  rehabilitation  of 
the  bridge  it  was  determined  that  certain 
work  at  the  bridge  required  that  it 
remain  in  the  closed  position  for  two 
two-day  periods.  After  contacting  all 
known  waterway  users  to  coordinate  the 
closure  dates,  we  decided  to  revise  the 


temporar)'  final  rule  to  provide  that  the 
bridge  remain  closed  on  April  18.  19, 

29.  and  30,  2002 

Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessar>"  and  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  facilitate  necessar\'  electrical 
and  mechanical  maintenance  at  the 
bridge. 

Background  and  Purpose 

The  Pelham  Parkway  Bridge  has  a 
vertical  clearance  of  1 3  feet  at  mean 
high  water  and  20  feet  at  mean  low 
water  in  the  closed  position.  The 
current  operating  regulations  for  the 
bridge,  listed  at  33  CFR  117.793.  require 
the  bridge  to  open  on  signal  at  all  times. 

The  bridge  owner.  New  York  Cit>' 
Department  of  Transportation 
(NV'CDOT),  requested  an  additional 
temporar\'  change  to  the  operating 
regulations  governing  the  Pelham 
Parkway  Bridge  to  facilitate  several 
bridge  closures  previously  not 
anticipated  in  the  original  scope  of 
work.  As  a  result  of  the  above 
information,  we  are  revising  the 
temporar\-  final  rule  (66  FR  52684)  we 
published  on  October  17,  2001.  to  add 
the  additional  closure  dates  to  the 
rulemaking. 

The  additional  work  at  the  bridge  will 
require  the  bridge  to  remain  in  the 
closed  position  on  April  18.  19,  29.  and 

30.  2002. 

The  Coast  Guard  believes  this 
additional  temporary  change  to  the 
drawbridge  operation  regulations  is 
reasonable  and  will  meet  the  present 
needs  of  navigation  based  upon 
coordination  with  the  operators  that  use 
this  waterway. 

Regulatory  Evaluation 

This  temporajy  final  rule  is  not  a 
significant  regulator,"  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  temporar}'  final  rule  to  be  so 
minimal  that  a  full  Regulator*- 
Evaluation  under  paragraph  lOe  of  the 
regulatorv'  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  additional 
bridge  closures  were  coordinated  with 
the  mariners  that  normally  use  this 
waterway. 
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Small  Entities 

Under  the  Regulatory'  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  temporary'  final  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  additional  bridge  closures  were 
coordinated  with  the  mariners  that 
normally  use  this  waterway. 

Collection  of  Information 

This  temporary'  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
Section  2.B.2..  Figure  2-1,  paragraph 
{32)(e),  of  Commandant  Instruction 
M16475.1C,  this  temporary  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 


Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  From  November  15.  2001,  through 
May  12,  2002,  §  117.793(d)  is  revised  to 
read  as  follows: 

§  1 1 7.793    Hutchinson  River  Eastchester 
Creek 

***** 

(d)  The  Pelham  Parkway  Bridge,  mile 
0.4,  shall  open  on  signal;  except  that, 
from  7  a.m.  to  5  p.m.,  Monday  through 
Fridav,  the  draw  shall  open  on  signal 
after  at  least  a  one-hour  advance  notice 
is  given  by  calling  the  number  posted  at 
the  bridge:  except  that,  from  6  a.m.  to 
7  p.m.,  on  April  18,  19,  29,  and  30, 
2002,  the  draw  need  not  open  for  vessel 
traffic. 

Dated:  April  11,2002. 
G.N.  Naccara, 

Rear  Admiral.  Coast  Guard  Commander,  First 

Coast  Guard  District. 

(FR  Dor.  02-10035  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4910-1 5-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  262-0338C;  FRL-7174-2] 

Interim  Final  Determination  That  State 
Has  Corrected  the  Rule  Deficiencies 
and  Stay  of  Sanctions  in  California, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  Dhstrict 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  has  proposed  approval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  The 
revisions  concern  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  Rule  4354.  Based  on  the 
proposed  approval,  EPA  is  making  an 
interim  final  determination  that  the 
State  has  corrected  deficiencies  in  the 
rule  for  which  a  sanction  clock  began  on 
October  2,  2000.  This  action  will  stay 
the  imposition  of  the  offset  sanctions 
and  defer  the  imposition  of  the  highway 
sanctions.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment  and  will  publish  a  final 
rule  taking  into  consideration  any 
comments  received  on  this  interim  final 
determination. 

DATES:  This  interim  final  determination 
is  effective  April  24,  2002.  Comments 
must  be  received  by  May  24,  2002. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel, 
Rulemaking  Section  {AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Copies  of  theCrule  revisions  and  EPA's 
evaluation  report  for  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  available  for  inspection  at 
the  following  locations: 

Rulemaking  Office  (AIR-4).  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street." S\V., 
Washington,  DC  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814. 

San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1990  E.  Gettysburg  Ave., 
Fresno,  CA  93726. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chamjit  BhuUar,  Rulemaking  Office, 

AIR-4,  Air  Division,  U.S. 

Environmental  F>rotection  Agency, 
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Region  IX,  75  Hawlhome  Street.  San 

Francisco.  CA  94105,  Telephone;  (415) 

972-3960. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  29, 1998.  the  State 
submitted  SJVUAPCD  Rule  4354,  for 
which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
September  1,  2000  (65  PR  53181).  The 
effective  date  of  our  limited  disapproval 
was  October  2,  2000.  EPA's  disapproval 
action  started  an  18-month  clock  for  the 
imposition  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  and 
a  24-month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP).  The 
State  subsequently  submitted  a  revised 
version  of  Rule  4354  on  March  05,  2002. 
In  the  Proposed  Rules  section  of  today's 
Federal  Register.  EPA  has  proposed 
approval  of  the  March  2002  submittal. 

Based  on  the  proposed  approval.  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore, 
EPA  is  taking  this  interim  final 
rulemaking  action  finding  that  the  State 
has  corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  interim 
final  action.  If,  based  on  the  comments 
on  this  action  and  the  comments  on 
EPA's  proposed  approval,  EPA 
determines  that  the  State's  submittal  is 
not  approvable  and  this  interim  final 
action  was  inappropriate,  EPA  will 
either  propose  or  taike  final  action 
finding  that  the  State  has  not  corrected 
the  original  disapproval  deficiencies.  As 
appropriate,  EPA  will  also  issue  an 
interim  find  determination  that  the 
deficiencies  have  not  been  corrected. 
Until  EPA  takes  such  action,  the 
application  of  sanctions  will  continue  to 
be  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  October  2,  2000,  the  effective  date  of 
our  disapproval.  However,  this  action 
will  stay  the  imposition  of  the  offset 
sanction  and  will  defer  imposition  of 
the  highway  sanction.  See  40  CFR 
52.31  (d)(2)(ii).  If  EPA  takes  final  action 
approving  the  State's  submittal,  such 
action  will  permanently  stop  the 
sanctions  clock  and  will  permanently 
lift  any  imposed,  stayed  or  deferred 
sanctions.  However,  if  at  any  time  EPA 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiencies, 
as  appropriate,  EPA  either  will 
withdraw  this  interim  final 
determination  or  take  final  action 
finding  that  the  State  has  not  corrected 
the  deficiencies.  Such  action  will 
retrigger  the  sanctions  consequences  as 
described  in  40  CFR  52.31. 


n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action. 
imposition  of  the  offset  sanction  will  be 
stayed  and  imposition  of  the  highway 
sanction  will  be  deferred  until  EPA 
takes  final  action  fully  approving  the 
State's  submittal  or  EPA  takes  action 
proposing  or  finally  disapproving  in 
whole  or  part  the  State  submittal.  If  EPA 
takes  final  action  approving  the  State's 
submittal,  any  deferral  or  stay  of  the 
sanctions  clock  will  be  permanently 
stopped  and  any  imposed,  stayed  or 
-deferred  sanctions  will  be  permanently 
lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore.  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  purpose  of  this  document  is  to 
relieve  a  restriction.  See  5  U.S.C. 
553(d)(1). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  stays  and 
defers  federal  sanctions.  Accordingly, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  only  stays  an  imposed  sanction  and 
defers  the  imposition  of  another,  it  does 
not  contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  nde  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Orderl  3 132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
stays  a  sanction  and  defers  another  one, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997).  because  it  is  not 
economically  significant. 

This  rule  does  not  contain  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729. 
February-  7.  1996).  in  issuing  this  rule, 
EPA  has  taken  the  necessary*  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
effected  conduct.  EPA  has  compiled 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impractible.  unnecessary,  or 
contrary-  to  the  public  interest,  shall  take 
effect  at  such  time  as  the  agency 
promulgating  the  rule  determines  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  April  24. 
2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
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Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  s'ection  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  24,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rules.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  April  10,  2002. 
Nora  L.  McG«e, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  02-9909  Filed  4-23-02;  8:45  am) 
BILUNQ  CODE  S560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  155-1 155a;  FRL-7175-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  a  set  of  volatile  organic 
compound  (VOC)  rules  applicable  to  the 
Missouri  portion  of  the  Kansas  City 
maintenance  area  as  a  revision  to  the 
Missouri  State  Implementation  Plan 
(SIP).  These  rules  restrict  VOC 
emissions  from  certain  large  stationary 
sources  and  area  sources.  The  effect  of 
this  approval  is  to  ensure  Federal 
enforceability  of  the  state  air  program 
rules  and  to  maintain  consistency 
between  the  state-adopted  rules  and  the 
approved  SIP.  This  action  also 
determines  that  Missouri  has  met  the 
condition  of  approval  of  its  revised 
maintenance  plan  for  Kansas  City  and 


rescinds  the  prior  conditional  approval 
of  the  revised  maintenance  plan. 

DATES:  This  direct  final  rule  will  be 
effective  June  24,  2002,  unless  EPA 
receives  adverse  comments  by  May  24, 
2002.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Leland  Daniels,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leland  Daniels  at  (913)  551-7651. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
■'we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a 
SIP  revision  been  met? 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 


What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  federally-approved  SIP.  Records 
of  such  SIP  actions  are  maintained  in 
the  Code  of  Federal  Regulations  (CFR)  at 
Title  40,  part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  actual  state  regulations  which  are 
approved  are  not  reproduced  in  their 
entirety  in  the  CFR  outright  but  are 
"incorporated  by  reference,"  which 
means  that  we  have  approved  a  given 
state  regulation  with  a  specific  effective 
date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  iDderally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

Missouri  has  adopted  and  amended  a 
set  of  regulations  to  control  emission  of 
VOCs  from  certain  stationary  sources 
and  area  sources  located  vdthin  the 
Missouri  portion  of  the  Kansas  City 
ozone  maintenance  area,  specifically 
Clay,  Platte,  and  Jackson  Counties.  The 
rules  we  are  approving  include:  Rule  10 
Code  of  State  Regulations  (CSR)  10- 
2.205,  Control  of  Emissions  from 
Aerospace  Manufacture  and  Rework 
Facilities  (a  new  rule),  Rule  10  CSR  10- 
2.210,  Control  of  Emissions  from 
Solvent  Metal  Cleaning  (an 
amendment),  Rule  10  CSR  10-2.215 
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Control  of  Emissions  from  Solvent 
Cleanup  Operations  (a  new  rule),  and 
Rule  10  CSR  10-2.260,  Control  of 
Petroleum  Liquid  Storage,  Loading  and 
Transfer  (amendment).  Missouri,  in  a 
continuing  effort  to  achieve  additional 
needed  emission  reductions,  has 
adopted  these  control  regulations. 
Implementation  of  these  rules  is 
expected  to  reduce  VOC  emissions  from 
both  point  and  area  sources  by  1,978 
tons  per  year.  These  new  regiilations 
were  adopted  by  the  Missouri  Air 
Conservation  Commission  on  December 
7,  2000,  May  24,  2001,  Februarv'  6.  2001, 
and  March  29,  2001,  respectively,  and 
became  effective  March  30.  2001, 
October  30.  2001,  May  30,  2001,  and 
July  30,  2001,  respectively.  Today.  EPA 
is  taking  final  action  to  approve  rules  10 
CSR  10-2.205,  Control  of  Emissions 
from  Aerospace  Manufacture  and 
Rework  Facilities;  rule  10  CSR  10- 
2.210,  Control  of  Emissions  from 
Solvent  Metal  Cleaning:  rule  10  CSR  10- 
2.215  Control  of  Emissions  from  Solvent 
Cleanup  Operations;  and  rule  10  CSR 
10-2.260,  Control  of  Petroleum  Liquid 
Storage,  Loading  and  Transfer  a  revision 
to  the  Missouri  SIP. 

In  1999  we  conditionally  approved 
(64  FR  28753.  May  27.  1999)  the  new 
contingency  measiu-es  in  the 
maintenance  plan  and  gave  the  State 
one  year  to  opt-in  to  the  RFC  program 
or  adopt  equivalent  emission  reduction 
measures.  By  letter  dated  July  28. 1999. 
the  Governor  of  Missouri  filed  an 
application  to  require  RFC  for  the 
Kansas  City,  Missouri,  area.  The  State's 
action  to  opt  in  to  the  RFC  program 
fulfilled  the  condition  we  imposed  upon 
the  approval.  Before  EPA  acted  on  the 
application  to  impose  RFC.  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  first  stayed  and  later  vacated  an 
EPA  rule  which  would  have  allowed 
former  nonattainment  areas  (like  Kansas 
City)  and  other  areas  to  opt  in  to  the 
RFC  program  [American  Petroleum  Inst. 
v.  U.S.  Environmental  Protection 
Agency,  198  F.  3d  275  (DC.  Cir.  2000)). 
Subsequently,  the  State  chose  to 
implement  a  lower  volatility  gasoline 
measure  (7.0  psi  RVP).  This  measure 
was  approved  on  February  2,  2002  (67 
FR  6658.  effective  March  15.  2002). 

In  addition.  Missouri  has  worked  to 
establish  control  measiu-es  to  provide 
the  additional  emissions  reductions 
needed  to  fulfill  the  contingency 
measure  requirement.  As  discussed 
above,  dicing  2001  Missouri  submitted 
four  additional  control  measures  to  limit 
VOC  emissions. 

For  these  reasons,  we  are  determining 
that  Missouri  has  met  the  condition  of 
the  May  27, 1999.  approval  of  the 
maintenance  plan  revision  (64  FR 
28753),  and  we  are  rescinding  the  prior 


conditional  approval  (40  CFR  52.1319) 
and  providing  full  approval  of  the 
revision  to  the  maintenance  plan. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51. 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

This  action  approves  the  four  \'0C 
rules  (10  CSR  10-2.205,  Control  of 
Emissions  from  Aerospace  Manufacture 
and  Rework  Facilities;  10  CSR  10-2.210, 
Control  of  Emissions  from  Solvent  Metal 
Cleaning;  10  CSR  10-2.215  Control  of 
Emissions  from  Solvent  Cleanup 
Operations;  and  10  CSR  10-2.260. 
Control  of  Petroleiun  Liquid  Storage. 
Loading  and  Transfer)  as  a  revision  to 
Missoiui's  SIP  for  the  Kansas  City, 
Missouri,  area.  This  action  also  provides 
full  approval  of  the  revision  to  the 
maintenance  plan  and  also  rescinds  the 
prior  conditional  approval  (40  CFR 
52.1319). 

We  are  processing  this  action  as  a 
final  action  because  it  adds 
noncontroversial  regulations  to  the  SIP 
and  recognizes  that  an  action  previously 
taken  by  Missouri  satisfied  the  prior 
conditional  approval.  We  do  not 
anticipate  any  adverse  conunents. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  is  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  provisions  of  the  rule  that  are  not 
the  subject  of  an  adverse  comment. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 


entities  under  the  Regulator*'  Flexibility 
Act  (5  US.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of    . 
Children  from  Environmental  Health 
Risks  and  Safet>'  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA,  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  bidden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


20038  Federal  Register / Vol.  67.  No.  79 / Wednesday.  April  24.  2002 /Rules  and  Regulations 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  24.  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


Missouri  citation 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  April  11.  2002. 
James  B.  Gulliford. 
Regional  Administrator,  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

EPA-Approved  Missouri  Regulations 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  AA— Missouri 
§  52.1 31 9    [Removed  and  Reserved] 

2.  Section  52.1319  is  removed  and 
reserved. 

3.  In  §  52.1320(c).  the  table  is 
amended  imder  Chapter  2  by  adding  in 
numeric  order  entries  10-2.205  and  10- 
2.215.  and  by  revising  entries  10-2.210 
and  10-2.260.  to  read  as  follows: 

§  52.1 320    Identification  of  Plan. 

***** 

(c)*  *  * 


Title 


State  effective 
date 


EPA  approval 
date 


Explanation 


Missoun  Department  of  Natural  Resources 
Chapter  2— Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  ttie  Kansas  City  Metropolitan  Area 


10-2.205  -....     Control  of  Emissions  from  Aerospace  r/lanufacture  and  Rework  Fa-  3/30/01  4/24/02 

cilities. 

10-2.210  Control  of  Emissions  from  Solvent  fvletal  Cleaning  10/30/01  4/24/02 

10-2.215  Control  of  Emissions  from  Solvent  Cleanup  Operations  5/30/01  4/24/02 


10-2.260  Control  of  Petroleum  Liquid  Storage,  Loading,  arid  Transfer 


7/30/01 


4/24/02 


[FR  Doc,  02-9911  Filed  4-23-02;  8:45  ami 
BILUNG  CODE  6S60-5&-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7173-7] 

Arlcansas:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Arkansas  has 
applied  for  Final  authorization  of  its 
revisions  to  its  Hazardous  Waste 
Program  under  the  Resource 
Conservation  and  Recover^'  Act  (RCRA). 
The  EPA  has  determined  that  these 


revisions  satisfy  all  requirements 
needed  to  qualify'  for  Final 
authorization,  and  is  authorizing  the 
State's  revisions  through  this  immediate 
final  action.  The  EPA  is  publishing  this 
rule  to  authorize  the  revisions  without 
a  prior  proposal  because  we  believe  this 
action  is  not  controversial  and  do  not 
expect  adverse  comments.  Unless  we  get 
adverse  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize  the 
State  of  Arkansas  Department  of 
Environmental  Quality's  (ADEQ) 
revisions  to  their  hazardous  waste 
program  will  take  effect.  If  adverse 
comments  are  received,  we  will  publish 
a  document  in  the  Federal  Register 
either;  withdrawing  this  immediate  final 
decision;  or  a  notice  containing  a 
response  to  comments  and  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 


DATES:  This  immediate  final  rule  is 
effective  on  June  24,  2002.  unless  EPA 
receives  adverse  written  comments  by 
May  24,  2002.  Should  the  EPA  receive 
such  comments,  it  will  publish  a  timely 
document  either:  withdrawing  the 
immediate  final  publication  or  affirming 
the  publication  and  responding  to 
comments. 

ADDRESSES:  Written  comments  referring 
to  Docket  Number  AR-01-02.  should  be 
sent  to  Alima  Patterson.  Region  6. 
Regional  Authorization  Coordinator. 
Grants  and  Authorization  Section  (6PD- 
G).  Multimedia  Planning  and  Permitting 
Division.  EPA  Region  6. 1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 
Copies  of  the  State  of  Arkansas  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 
copying  from  8:30  a.m.  to  4  p.m. 
Monday  through  Friday  at  the  following 
addresses:  EPA  Region  6. 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733, 
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(214)  665-8533:  or  Arkansas 
Department  of  Environmental  Quality. 
8101  Interstate  30.  Little  Rock.  Arkansas 
72219-8913. (501)  682-0876. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(h),  42  U.S.C.  6926(b).  must 
maintain  a  hazardous  vk^aste  program 
that  is  equivalent  to.  consistent  wi\h. 
and  no  less  stringent  than  the  Federal 
Hazardous  Waste  Program.  As  the 
Federal  program  changes,  States  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  CFR  parts  124,  260  through  266, 
268,270,  273.  and  279. 

B.  What  Is  the  ECFect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Arkansas  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  (in  RCRA 
Clusters  III-IX  and  Checklist  181 
Universal  Waste  Rule,  Specific 
Provisions  for  Hazardous  Lamps  in 
RCRA  Cluster  X  listed  in  this  document) 
instead  of  the  equivalent  Federal 
requirements  in  order  to  comply  with 
RCRA.  Arkansas  has  enforcement 
responsibilities  under  its  state 
hazardous  waste  program  for  violations 
of  such  program,  but  EPA  retains  its 
authority  imder  RCRA  sections  3007, 
3008,  3013,  and  7003,  which  include, 
among  others,  authority  to:  (1)  Do 
inspections,  and  require  monitoring, 
tests,  analyses  or  reports;  (2)  enforce 
RCRA  requirements  and  suspend  or 
revoke  permits;  and  (3)  take 
enforcement  actions  regardless  of 
whether  the  State  has  taken  its  own 
actions.  This  action  does  npt  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Arkansas  is  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
action. 

C.  What  Is  the  History  of  Arkansas' 
Final  Authorization  and  It's  Revisions? 

Arkansas  initially  received  final 
authorization  on  January  25, 1985,  (50 
FR  1513)  to  implement  its  Base 
Hazardous  Waste  Management  program. 
Arkansas  received  authorization  for 


revisions  to  its  program  at  January  1 1 , 
1985  (50  FR  1513).  effective  January  25, 
1985;  March  27,  1990  (55  FR  11192) 
effective  May  29,  1990:  September  18. 
1991  (56  FR  47153)  effective  November 
18,  1991;  October  5,  1992  (57  FR  45721) 
effective  December  4,  1992;  and  October 
7,  1994  (59  FR  51115)  effective 
December  21. 1994.  The  authorized 
Arkansas  RCR,\  program  was 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  effective 
December  13.  1993  (58  FR  52674).  On 
November  7,  2000,  Arkansas  submitted 
a  final  complete  program  revision 
application,  seeking  authorization  of  its 
program  revisions  in  accordance  with 
40  CFR  271.21.  The  State  of  Arkansas 
also  has  adopted  the  regulations  for 
Import  and  Export  of  Hazardous  Waste. 
However,  the  requirements  of  the 
Import  and  Export  regulations  will  be 
administered  by  the  EPA  and  not  the 
State,  because  the  exercise  of  foreign 
relations  and  International  Commerce 
powers  is  reserved  to  the  Federal 
government  under  the  United  States 
Constitution.  Therefore,  the  State  of 
Arkansas  is  not  seeking  authorization 
for  this  rule. 

On  April  1994,  Arkansas  Department 
of  Pollution  Control  and  Ecology 
(ADPC&E),  revised  its  Regulation 
Number  23  from  one  of  "incorporation 
by  reference"  to  the  adoption  and 
incorporation  of  a  version  of  the  full  text 
of  the  Federal  regulatory  language. 
Modifications  were  made  as  necessary 
to  provide  for  the  appropriate  State 
protocol  or  point  of  contact  for  federally 
authorized  rules  and  regulations  under 
the  State  waste  management  program, 
with  additional  or  more  stringent  State 
requirements.  The  text  of  40  CFR  parts 
260-266,  268,  270,  273  and  279  has 
been  inserted  into  Chapter  2  of 
Regulation  No  23,  with  the  federal 
"Parts"  redesignated  as  State 
"Sections",  and  federal  "Subparts" 
redesignated  as  State  "Subsections". 
Part,  Subpart,  and  paragraph  numbering 
and  citations  have  been  retained  in  the 
same  format  as  in  the  federal  regulations 
throughout  the  text.  This  restructuring 
makes  it  simpler  for  the  regulated 
community  to  determine  which  specific 
rules  are  effective  at  any  point  in  time 
under  the  State  hazardous  waste 
management  program,  and  provides  a 
single  regulatory  reference  for  most 
hazardous  waste  management  situations 
within  the  State.  The  Consolidated 
Independent  Counsel  Statement 
submitted  with  Arkansas'  application 
for  final  authorization  addresses  the 
revised  program  implementation 
requirements  imder  RCRA  as  amended 
by  The  Hazardous  and  Solid  Waste 


Amendments  of  1984  (  HSWA).  The 
State  is  seeking  authorization  in  this 
application  for  RCRA  Clusters  III.  IV.  V, 
VI.  VII.  VIII.  IX  and  one  rule  in  RCRA 
Cluster  X  (Universal  Waste  Rule, 
Specific  Provisions  for  Hazardous  Waste 
Lamps  Checklist  181). 

Reference  to  "ARK"  "Code  Ann"  and 
"A.C.A"  refer  to  the  Arkansas  Code  of 
1987  Annotated,  as  amended  and 
effective  in  2001.  Reference  to  •.\PC&E 
Reg.  No.  23"  refers  to  the  Arkansas  of 
Pollution  Control  and  Ecology 
Commission's  Regulations  .Number  23 
(Hazardous  Waste  Management) 
(formerly  titled  the  Arkansas  Hazardous 
Waste  Management  Code),  amended  on 
December  1.  1995.  effective  fanuan-  21, 
1996.  to  adopt  all  rules  promulgated  by 
EPA  through  lune  30,  1995.  and  last 
amended  on  February  25.  2000.  to  adopt 
all  final  rules  promulgated  by  EPA 
through  July  6.  1999  and  became 
effective  on  May  20,  2000.  Dates  of 
enactment  and  adoption  for  other 
statutes  or  regulations  are  given  when 
cited. 

Arkansas  Act  1219  of  1987  renamed 
the  Arkansas  Department  of  Pollution 
Control  and  Ecology  (ADPC&E)  as  the 
"Arkansas  Department  of 
Environmental  Quality"  (hereafter 
referred  to  as  the  (ADEQ)  with  an 
effective  date  March  31.  1999  This 
name  change  was  implemented  in  order 
to  resolve  public  confusion  concemmg 
the  respective  functions  and 
responsibilities  of  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  Conunission  and  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  which  arose  because  of  the 
similarity  in  the  names  of  these  entities. 
The  Arkansas  Department  of 
Environmental  Quality  succeeded  to  all 
the  general  powers  and  responsibilities 
previously  assigned  to  the  Department 
of  Pollution  Control  and  Ecology,  and 
this  name  change  in  no  way  impaired  or 
affected  any  of  the  powers  and 
authorities  of  the  ADPC&E,  nor  did  it 
impair  the  continued  effectiveness  of 
any  regulations,  policies,  or  orders 
promulgated  or  issued  by  the  Arkansas 
Pollution  Control  and  Ecology- 
Commission  prior  to  the  effective  date 
of  Act  1219.  Likewise,  references  to 
Arkansas  Department  of  Pollution 
Control  and  Ecology  as  it  was  referred 
to  or  empowered  throughout  the  entire 
Arkansas  Code,  Annotated  were 
changed  to  refer  to  the  "Arkansas 
Department  of  Environmental  Quality". 
The  change  in  reference  from  the  old  to 
the  name  was  codified  in  the  Arkansas 
Code,  Aimotated,  by  Act  1164  of  1999. 
This  administrative  name  change  has 
been  reflected  throughout  this 
application. 
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D.  What  Revisions  Are  We  Approving 
With  Today's  Action? 

On  November  7,  2000,  the  State  of 
Arkansas  submitted  a  final  complete 
program  revision  application,  seeking 
authorization  of  their  revisions  in 
accordance  with  40  CFR  271.21.  We 


now  make  an  immediate  final  decision, 
subject  to  receipt  of  adverse  comments, 
that  the  State  of  Arkansas's  hazardous 
waste  program  revision  satisfies  all  the 
requirements  necessary  to  qualify  for 
Final  authorization.  Arkansas'  revisions 
consist  of  regulations  which  specifically 


govern  Federal  Hazardous  Waste 
promulgated  ft-om  July  1,  1992,  to  June 
30, 1999  (RCRA  Clusters  III-IX,  and  one 
rule  in  RCRA  Cluster  X  Universal  Waste 
Rule,  promulgated  July  6, 1999. 
Arkansas  requirements  are  included  in 
a  chart  with  this  dociunent. 


Federal  citation 


State  analog 


1.  Used  Oil  Filter  Exclusion;  Technical  Correction,  [57  FB 
29220)  July  1,  1992.  (Checklist  107). 


2.  Toxicity  Characteristics  Revision;  Technical  Con-ection,  [57 
FR  30657]  July  10,  1992.  (Checklist  108). 


3.  Land  disposal  Restrictions  for  Newly  Listed  Wastes  and 
Hazardous  Debns,  [57  FB  37194-37282]  August  18,  1992. 
(Checklist  109). 


4.  Coke  By-Product  Listings,  [57  FR  37284]  August  18,  1992. 
(Checklist  110). 

5.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Fur- 
naces; Technk»l  Amendment  III,  [57  FB  38558]  August 
25,  1992.  (Checklist  (111). 


6.    Recycled   Used   Oil   Management   Standards,   [57   FR 
41566-41626],  September  10,  1992  (Checklist  112). 


7.  Financial  Responsibility  for  Third-Party  Liability.  Closure 
and  post-closure,  [57  FB  42832],  September  16,  1992, 
Standards  Applicable  to  Owners  and  Operators  of  Haz- 
ardous Waste  Treatment,  Storage,  and  Disposal  Facilities; 
Liability  Coverage,  [53  FB  33938]  September  1,  1988,  Li- 
ability Requirements;  Technical  Amendments.  [56  FR 
30200]  July  1,  1991.  (Checklists  113,  113.1,  and  113.2). 


8.  Buming  of  Hazardous  Waste  and  Industnal  Furnaces; 
Amendment  IV,  [57  FR  44999]  September  30,  1992. 
(Checklist  114). 


9.  Chlorinated  Toluene  Production  and  Waste  Listing,  [57  FB 
47376]  October  15,  1992.  (Checklist  115). 


Arkansas  Code  of  1987  Annotated  (A.C.A.)  as  amended,  eHective  1995,  Arttan- 
sas  Pollution  Control  and  Ecology  (APC&E)  Begulation  Number  23,  (Haz- 
ardous Waste  Management)  (HWM)  A.C.A.  §&-7-209(a)(4),  §  8-7-209(a)(5) 
introductory  paragraph,  §8-7-203(6),  §8-7-202,  Beg.  No.  23  §§261.1 
through  261.4,  261.1(b)(15),  as  amended  December  1,  1995;  effective  January 
21    1996 

A.C.A  §&-7-209(a)(4),  APC&E  Beg.  No.  23  §§261.3(a)(2)(i)  261.4,  261.8, 
261.24,  261.30(b),  261,  Appendix  II,  264.301(e)(1),  265.221(d)(1),  265.273(a). 
265.301(d)(1)  and  265,  Appendix  I,  as  amended  December  1,  1995;  effective 
January  21,  1996. 

AC.A  §8-7-209(a)(4),  (5)(6),  APC&E  Beg.  No.  23  §§261. 3(f),  268.2,  268.5. 
268.7  268.14,  268.36,  268.40-43,  268.45,  270.13-14,  261 .3(a)&(c),  268.9. 
268.6,  260.10,  262.34,  264.110,  264.111,  264.112,  264.140,  264.142,  264 
Subsection  DD,  265.110-112,  265.140-2,  265.221,  265  Subsection  DD, 
268.50,  270.42,  270.72,  as  amended  December  1,  1995;  effective  January  21, 
1996 

AC  A  §8-7-209(a)(4),  APC&E  Beg.  No.  23  §§261 .4(a)(1),  261.31,  261.32, 
261.33,  261,  Appendix  VIM,  264.572(a)(2),  and  265.443(a)(2),  as  amended  De- 
cember 1,  1995;  effective  January  21,  1996. 

A.C.A.  §8-7-209(a)(4),  (5),  (6),  §(8),  (11)  and  (12),  §&-7-209(b),  §8-7-202 
§8-7-202(2),  §8-7-21 8(b)(2),  §8-7-  218(c),  §8-7-219,  §8-7-223,  §8-7- 
225(a),  §8-7-211,  APC&E  Beg.  No.  23  §§260.10,  260.20(a),  261.2(d)(2). 
261.2(e)(2)(iv),  261.4,  261.6,  260.10,  260.11.  260.20,  261.2.  261.33(b)(2). 
264  1,  264.112.  264.340,  265.1,  265.112,  265.113,  265.340(a),  265.370, 
264.1(g)(2),  265.1(c)(6),  266.100(a)  and  (f),  266.101(c)(1)(2), 
266.103(b)(2)(ii)(iii),  266.103(b)(3)(ii)(B),  266.103(b)(3)(v).  266.103(c)(1). 
266. 1 03(c)(ii)(A).  266. 1 03(c)(1  )(ii)(A)(  1 ),  266. 1 03(c)(1  )(ii)(A)(2), 

266.103(c)(1)(ii)(C),  266.103(c)(1)(iii).  266.103(c)(vi),  266.103(c)(5), 
266.103(c)(7)(ii)(B),  266.104(f)(1),  266.106(b)(7),  266.1 06(d)(1)(3)(5). 
266.107(a),  266.108(c),  266.112(B)(2)(I),  3(b)(2)  266  Subsections  H.  266  Ap- 
pendices l-X.  270.22,  270.42,  270.66,  270.72,  and  270.73,  as  amended  De- 
cember 1,  1995;  effective  January  21,  1996. 

A.C.A.  §8-7-209(a)(4),  §8-7-209(a)(5),  (6).  and  (11),  APC&E  Beg.  No.  23 
§§260.10,  261.3(a)(2),  261.50),  261.6(a)(2),  (3),  and  (4),  266.40-266.44, 
266.100(b),  279  and  30(b),  as  amended  December  1,  1995;  effective  January 
21    1996 

AC.A.  §8-7-209(1),  and  (3),  §&-7-209(a)  (5),  (6),  (8),  (11)  and  (12),  §8-7- 
209(b),  §8-7-202(2),  §8-7-  218(b)(2),  §8-7-21 6(f),  §  8-7-21 8(2)(b)(2),  §8- 
7-21 8(c),  §8-7-219,  §8-7-223,  §8-7-225(a),  §8-7-211,  §8-7-21 9(1  )(2),  8- 
7-218,  and  8-7-512,  APC&E  Beg.  No.  23  §§264.141(h),  264.143(f)(10), 
264.145(f)(11),  264.147(a)(2H7),  264.147(a)(7)(i)-(iii),  264.147(b)(2)-(7), 
264.147(b)(7)(i)-<iil),  264.147(f)(6),  264.147(g),(1)(ii),  264.147(g)(2(i)-(ii), 
264.147(h),  (1)-(5),  264.147(i).(1)-(4).  264.147(i)(4)(i)-(ii),  264.1470). 
264.1470)(1)-(4),  264.147(k),  264.151(iH'')  264.151(b)(f)(g)(h)(1)-<2), 
264.151(i)(2)(d),  264.1510)(2)(d),  264.151(k),  264.151(1),  264.151(m)(1)-(2), 
264  151(n)(1H2),  264.141(h),  265.1 43(e) (10)  265.141,  265.145(e)(11)  and 
265.147(f)(6),  264.147(a)(7),  264.147(b)(7),  265.134(E)(10)-(11), 

265.147(a)(2)-(7)(i)-{iii),  265,147(b)(2)-(7)(l)-(iii),  265.147(f)(6), 

265.147(g),(1)(ii),  265.147(g)(2)(i)-(il),  265.147(h),(1)-{5),  265.147(i),(1)-(4)(i)- 
(11),  265.1470),(1)-{4),  and  265.147(k),  as  amended  December  1,  1995;  effec- 
tive January  21 ,  1996. 

A.C.A.  §8-7-209(1),  and  (3),  §8-7-209(a)  (5),  (6),  (8),  (11)  and  (12).  §8-7- 
209(b),  §8-7-202(2),  §8-7-21 8(b)(2),  §8-7-218(c).  §8-7-219.  §8-7-223. 
§8-7-225(a).  §8-7-211,  APC&E  Reg.  No.  23  §§260.10,  260.20(a), 
261.2(d)(2),  261.2(e)(2)(iv),  261.4,  261.6,  260.10,  260.11,  260.20,  261.2, 
261.3,  261.4,  264.1,  264.112,  264.340,  265.1,  265.112,  265.113,  265.340(a), 
265.370,  266  Subsection  H,  266  Appendices  l-X,  266.103(c)(1), 
266.103(0(1  )(ii)(C),  266.103(c)(1)(iii),  266.103(c)(1)(vi),  266.103(c)(1)(vii)-(vili), 
266.103(c)(1)(xi)(B),  and  3(b)(2),  as  amended  December  1,  1995;  effective 
January  21,  1996. 

A.C.A.  §8-7-209(a)(4),  §  8-7-209(a)(5)  introduction  paragraph,  and  §8-7-202, 
APC&E  Reg.  No.  23  §§261 .4(b)(1),  261.31,  261.32,  261.33,  261,  Appendices 
III,  VII,  and  VIII,  as  amended  December  1,  1995;  effective  January  21,  1996. 
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Federal  citation 


State  analog 


10.  Hazardous  Soil  Case-by-Case  Capacity  Variance,  [57  FR 
47772]  October  20,  1992.  (Checklist  116). 


11.  "Mixture"  and  "Derived-From  Rules;  Response  to  Court 
Remand,  [57  FR  7628]  March  3.  1992.  (CheckList  17A). 

12.  "Mixture"  and  Derived-From  Rules;  Final  Rule  Correction. 
[57  23062]  March  3,  1992.  (Checklist  117A.1). 

13.  "Mixture"  and    Derived-From"  Rules;  Final  Rule.  [57  FR 
49278]  October  20,  1992.  (Checklist  117.2). 

14.  Toxicity  Characteristic  Revisions,  [57  FR  23062]  June  1, 
1992.  (Checklist  117B). 


15.  Liquids  in  Landfills  II.  [57  FR  54452]  November  18.  1992. 
(Checklist  118). 


16.  Toxicity  Characteristic  Revisions:  TCLP,  [57  FR  55114] 
1996.  November  24,  1992],  (Checklist  119). 

17.  Toxicity  Characteristic  Revisions;  TCLP  Correction,  [58 
FR  6854]  February  2.  1993.  (Checklist  119.1). 

18.  Wood  Presen/ing;  Amendments  to  Listings  and  Technical 
Requirements,  [57  FR  61492]  December  24,  1992.  (Check- 
list 120).. 


19.  Corrective  Action  Management  Units  and  Temporary 
Units;  Con-ective  Action  Provisions  Under  Subtitle  C,  [58 
FR  8658]  February  16,  1993.  (Checklist  121). 

20.  Recycled  Used  Oil  Management  Standards;  Technical 
Amendments  and  Corrections,  [58  FR  26420]  May  3.  1993. 
(Checklist  122). 

21.  Land  Disposal  Restrictions;  Renewal  of  the  Hazardous 
Waste  Debris  Case-by-Case  Capacity  Variance,  [58  FR 
28506-2811]  May  14,  1993.  (Checklist  123). 

22.  Land  Disposal  Restrictions  for  Ignitable  and  Corrosive 
Characteristk;  Wastes  Treatment  Standards  Were  Vacated, 
[58  FR  29860-29887]  May  24,  1993.  (Checklist  124). 

23.  Boilers  and  Industrial  Fumaces;  Changes  for  Consistency 
with  New  Air  Regulations,  [58  FR  38816-38884]  July  10, 
1993.  (Checklist  125). 

24.  Testing  and  Monitoring  Activities.  [58  FR  46040-46051] 
August  31,  1993,  as  amended  September  19,  1994,  at  [59 
FR  47980-4782].  (Checklist  126). 


25.  Boilers  and  Industrial  Furnaces;  Administrative  Stay  and 
Interim  Standards  for  Bevill  Residues,  [58  FR  59598- 
59603],  November  9.  1993.  (Checklist  127). 

26.  Hazardous  Waste  Management  Systems;  Identification 
and  Listing  of  Hazardous  Waste;  Wastes  from  Wood  Sur- 
face Protection,  [59  FR  458]  January  4,1994.  (Checklist 
128). 

27.  Hazardous  Waste  Management  Systems;  Identification 
and  Listing  of  Hazardous  Waste;  Treatability  Studies  Sam- 
ple Exclusion,  [59  FR  8362]  Febmary  18.  1994.  (Checklist 
129). 

28.  Recycled  Used  Oil  Management  Standards;  Technical 
Amendments  and  Corrections  II,  [59  FR  10550-10560], 
March  4,  1994.  (Checklist  130). 

29.  Recordkeeping  Instruction;  [59  FR  13891]  March  24, 
1994.  (Checklist  131). 


30.  Hazardous  Waste  Management  System;  Identification 
and  Listing  of  Hazardous  Wastes;  Wastes  from  Wood  Sur- 
face Protection;  Correction,  [59  FR  28484]  June  2,  1994. 
(Checklist  132). 


A.C.A.  §&-7-209(a)(5).  (11),  §8-7-202(2).  §8-7-21 8(b)(2)  §&-7-218(b)(c), 
§8-7-303(0,  §8-7-303(1).  §8-7-308(4),  and  (6)8-7-APC&E  Reg  No  23 
§§268.35(c)-{e).  268  35(e)(1)-(2).  as  amended  December  1  1995  effective 
January  21,  1996 

A.C.A.  §8-7-209(a)(4).  APC&E  Reg.  No.  23  §261  3  (a),  (b).  (c).  and  (d).  as 
amended  December  1,  1995;  effective  January  21.  1996 

A.C.A.  §8-7-209(a)(4).  APC&E  Reg.  No  23  §261  3  (a),  (b).  (c),  and  (d),  as 
amended  December  1.  1995.  effective  January  21.  1996 

A.C.A.  §8-7-209(a)(4).  APC&E  Reg.  No  23  §261  (a)  (b).  (c).  and  (d).  as 
amended  December  1.  1995:  effective  January  21  1996 

A.C.A.  §8-7-209(a)(4),  APC&E  Reg.  No  23  §§261.3(a)(2)(i),  2614  2618, 
261.24,  261.30(b),  261,  Appendix  II.  264  301(e)(1).  265.221(d)(1)  265  273(a). 
265.301(d)(1)  and  265.  Appendix  1.  as  amended  December  i  1995.  effective 
January  21,  1996, 

A.C.A.  §§8-7-205(4),  8-7-209(a)(3),  (4).  (5)(B)  and  (5)(C),  and  (6),  8-7-218(a), 
8-7-308(4),  APC&E  Reg.  No.  23  §§260  10.  264  13(c)(3)  264  314  264  316 
265.13(b)(c),  265.314,  and  265.315  as  amended  December  1.  1995.  effective 
January  21  1996. 

A.C.A.  §§8-7205(4),  APC&E  Reg  No  23  §261.  Appendix  II,  as  amended  De- 
cember 1,  1995:  effective  January  21  1996 

A.C.A.  §§&-7205(4),  APC&E  Reg  No.  23  §261  Appendix  II.  as  amended  De- 
cember 1,  1995:  effective  January  21    1996 

A.C.A.  §&-7-209(a)(4),  (5).  (6),  APC&E  Reg  No  23  §§264  l(a)(lO),  261  31. 
261.31,  261  32.  261  33.  261  4  261  35.  261  34.  Appendix  VIII.  264  572(a)(2), 
264.190.  264  Subsectron  W,  265  Subsection  W.  264  570.  264  573,  (a)(4), 
265.440,  and  265.443(a)(2).  (4),  (a).  270.22,  and  270  26,  as  amended  Decem- 
ber 1.  1995;  effective  January  21    1996 

A.C.A.  §8-7-209(a)(5)(6)  &  (8),  8-7-508.  5-7-512.  APC&E  Reg  No  23 
§§260.10,  264  3,  264  101(b),  264,  Subsection  S,  265  1(b),  268  2(c)  270  2,  & 
270.42.  as  amended  December  1.  1995:  effective  January  21.  1996 

A.C.A.  §8-7-209(a)(4),  (5),  (6)  and  (7).  APC&E  Reg  No  23  §§260  10. 
261.3(a)(2),  261.50).  261  6(a)(2).  (3).  and  (4).  266.40-266.44.  266  100(b).  279, 
and  30.(b).  as  amended  December  1,  1995;  effective  January  21    1996 

A.C.A.  §8-7-209(a)(5)  and  (6).  APC&E  Reg  No  23  §268.35(c)-(e),  as  amended 
December  1.  1995:  effective  January  21,  1996. 

A.C.A.  §&-7-209(a)(5)  and  (6).  APC&E  Reg,  No  23  §  §268.37.  as  amended  De- 
cember 1,  1995:  effective  January  21,  1996. 

A.C.A.  §8-7-209(a)(5)  and  (6).  APC&E  Reg  No  23,  §§260  11(a)  266  104(el, 
266.106(h)  and  266  Appendix  X.  as  amended  December  1  1995,  effective 
January  21,  1996. 

A.C.A.  §8-7-209(a)(5)  and  (6),  APC&E  Reg  No  23  §§260  11(a),  260  22, 
261.22(a),  261.24(a).  261.  Appendices  II  III  and  X  264  190(a)  264  314(c), 
264.314(d),  268.7(a),  268.40(a).  268.41(a).  268  Appendices  I  and  IX  270  6(a), 
270, 19(c),  270.62(b),  270  66(c).  as  amended  December  1.  1995  effective  Jan- 
uary 21,  1996. 

A.C.A.  §8-7-209(a)(5)  and  (6).  APC&E  Reg  No  23  §§ 266.112(b),  and  266.  Ap- 
pendix VII.  as  amended  December  1.  1995:  effective  January  21    1996 

A.C.A,  §&-7-209(a)(4),  and  §8-7-202,  APC&E  Reg  No  23  §§260  11(a),  and 
261  Appendices  VIII,  as  amended  December  1,  1995:  effective  January  21, 
1996. 

A.C.A.  §8-7-209(a)(4),  §8-7-209(a)(5)  introductory  paragraph.  §8-7-202. 
APC&E  Reg.  No.  23  §261.4(e)(2)(i)-(ii).  2614(e)(3).  261  4(e)(3)(iHiii). 
261.4(e)(iii)(A)-(E),  261.4(f)(3),  and  261  4(f)(4)-<5),  as  amended  December  1. 
1995;  effective  January  21,  1996. 

A.C.A.  §8-7-209(a)(4),  §8-7-209(a)(5),  (6),  and  (11).  APC&E  Reg  No  23 
§§260.10,  261.3(a)(2),  261  50).  261.6(a)(2),  (3).  and  (4).  266  40-266  44 
266.100(b).  279  and  30(b).  as  amended  December  1,  1995:  effective  January 
21,  1996. 

A.C.A.  §8-6-1501-1504,  §8-7-209(a)(4).  (5).  (6).  §8-7-209(1).  and  (3)  §8-7- 
209(a)(5),  (6),  (8),  (11)  and  (12).  §8-7-209(b),  §8-7-202(2).  §&-7-2l8(b)(2). 
§8-7-218(0),  §8-7-219,  §8-7-223.  §8-7-225(a).  §8-7-211,  APC&E  Reg 
No.  23  §264  Appendix  I.  Tables  1  and  §265  Appendix  I,  Tat)tes  2.  as  amend- 
ed December  1,  1995:  effective  January  21,  1996. 

A.C.A.  §8-7-209(a)(4).  (5),  §8-7-202,  §§8-7-203(4H13),  APC&E  Reg  No  23 
§§260. 11(a),  and  as  amended  December  1.  1995:  effective  January  21,  1996. 
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31  Standards  Applicable  to  Owners  and  Operators  of  Haz- 
ardous Waste  Treatment,  Storage,  and  Disposal  Facilities, 
Underground  Storage  Tanks,  and  Underground  Injection 
Control  Systems;  Financial  Assurance,  Letter  of  Credit,  [59 
PR  29958]  June  10,  1994.  (Checklist  133) 

32.  Hazardous  Waste  Management  System,  Correction  of 
Listing  of  P015-Beryllium  Power,  [59  FR  31551],  June  20, 
1994  (Checklist  134). 

33.  Recovered  Oil  Exclusion.  [59  FR  38536-38545],  July  28, 
1994.  (Checklist  135) 

34.  Removal  of  the  Conditional  Exemption  for  Certain  Slag 
Residues,  [59  FR  43496-43500],  as  amended  August  24, 
1994.  (Checklist  136) 

35  Universal  Treatment  Standards  and  Treatment  Standards 
for  Organic  Toxicity  Charactenstic  Wastes  and  Newly  List- 
ed Wastes.  [59  FR  47982-48110]  September  19.  1994  as 
amended  at  [60  FR  242-302.  January  3,  1995  (Checklist 
137). 


36.  Testing  and  Monitonng  Activities  Amendment  I,  [60  FR 
3089-3095],  January  13,  1995  (Checklist  139) 

37  Carbamate  Production  Identification  and  Listing  of  Haz- 
ardous Waste.  [60  FR  7824-7859],  February  9.  1995,  as 
amended  at  [60  FR  19165,  Apnl  17,  1995  and  at  [60  FR 
25619],  May  12.  1995  (Checklist  140). 


38.  Testing  and  Monitoring  Activities  Amendment  II,  [60  FR 
17001-17004],  Apnl  4,  1995  (Checklist  141) 

39  Universal  Waste:  General  Provisions,  [60  FR  25492- 
25551],  May  11,  1995  (Checklist  142  A). 

40.  Universal  Waste  Rule;  Specific  Provisions  for  Batteries, 
[60  FR  25492-25551]  May  11,  1995.  (Checklist  142  B) 


41.  Universal  Waste  Rule;  Specific  Provisions  for  Pesticides, 
[60  FR  25492-2551],  May  11.  1995.  (Checklist  142  C). 

42.  Universal  Waste  Rule;  Specific  Provisions  for  Thermo- 
stats, [60  FR  25492-25551]  May  11  1995  (Checklist  142 
D). 

43.  Universal  Waste  Rule;  Petition  Provisions  to  Add  a  New 
Universal  Waste,  [60  FR  25492-25551]  May  11,  1995. 
(Checklist  142  E) 

44.  Removal  of  Legally  Obsolete  Rules,  [60  FR  33912- 
33915]  June  29,  1995.  (Checklist  144). 

45.  Liquids  In  Landfills  III,  [60  FR  35703-35706]  July  11, 
1995  (Checklist  145). 

46.  RCRA  Expanded  Public  Participation.  [60  FR  63417- 
63434]  December  11,  1995.  (checklist  148). 


47.  Amendments  to  the  Definition  of  Solid  Waste;  Amend- 
ments II,  [61  FR  13103-13106]  March  26,  1996  (Checklist 
150). 


261.6,   and  266.100, 
effective  January  21, 


A.C.A.  §&-7-209(a)(4),  (5),  (6),  §8-7-209(1),  and  (3),  §8-7-209(a)(5),  (6),  (8), 
(11)  and  (12),  §8-7-209(b),  §8-7-202(2),  §8-7-21 8(b)(2),  §8-7-218(c),  §8- 
7-219.  §8-7-223,  §8-7-225(a),  §8-7-211,  APC&E  Reg.  No.  23  §264. 151(d) 
and  (k),  as  amended  December  1,  1995;  effective  January  21,  1996. 

AC  A    §8-7-209(a)(4).  APC&E  Reg.  No.  23  §§261.4(a)(10),  261.31,  261.31, 

261  32,   261.33,   261,   Appendix  VIII,   264,572(a)(2),   and   265.443(a)(2),   as 

amended  December  1,  1995;  effective  January  21,  1996. 
A.C.A.  §8-7-209(a)(4),  APC&E   Reg.   No.  23  §§261.4. 

AC  A  § 8-7-2,09(a)(4).  as  amended  December  1.  1995; 

1996. 
A.C.A.  §8-7-209(a)(4),  (5),  and  (6),  APC&E  Reg.  No.  23  §§  266.20(c)  and 

268.41(a),  as  amended  December  1,  1995;  effective  January  21,  1996. 

A.C.A.  §8-7-209(a)(2),  (3),  (4),  (5),  (11)  and  (b),  A.C.A.§ 8-7-308(4)  and  (8), 
APC&E  Reg.  No.  23  §§260.30  260.30(b).  260.31  (a)&(b),  260.32, 
260.33(a)&(b),  266.100.  261.2(e)(1)(iii),  268.1,  268.7,  268.9,  268.38,  268.40, 
268  41.  268  42,  268.43,  268.46,  268.48,  and  Appendices  IV.  V,  and  X,  as 
amended  December  1.  1995;  effective  January  21.  1996.  State  requirements 
are  equivalent  to  those  of  the  Federal  program  with  the  exception  of  the  provi- 
sions of  40  CFR  268.7(a)(10),  which  provides  an  exemption  for  wastes  man- 
aged under  tolling  arrangements  as  provided  under  40  CFR  262.20(e).  Arkan- 
sas does  not  allow  the  exemptions  provided  under  this  Federal  rule,  and  thus 
does  not  exempt  the  wastes  listed  at  40  CFR  268.7(a)(10). 

AC  A  §8-7-209(a)(4),  (5),  and  (11),  APC&E  Reg.  No.  23  §260,11,  as  amended 
December  1,  1995;  effective  January  21,  1996. 

AC  A.  §8-7-209(a)(4),  APC&E  Reg.  No.  23  §261.3(a)(2)(iv)(G),  and 
261  3(c)(2)(ll)(D),  261.32,  261.33.  and  appendices  VII  and  VIII,  as  amended 
December  1,  1995;  effective  January  21.  1996.  The  State  had  conducted  an 
independent  rulemaking,  and  the  subsequent  vacatur  of  the  Federal  rules  in 
Dihiocarbamate  Task  Force  v  EPA  did  not  immediately  apply  to  the  equivalent 
State  s  regulations.  The  State  amended  provision,  in  that  they  include  the  va- 
cated waste  streams  are  broader  in  scope  than  the  equivalent  Federal  provi- 
sions Arkansas  has  only  one  generator  of  that  waste  (Zeneca  Ag  Products), 
who  subsequently  applied  to  the  Commission  for  a  one-year  vahance  from  the 
State  listing  of  those  wastes.  The  Commission  granted  this  variance,  which  ex- 
pires February  28,  1998,  pending  further  action  by  EPA  to  revise  or  re-promul- 
gate Its  listing  of  the  vacated  waste  streams.  State  requirements  are  broader  In 
scope  in  comparison  to  the  Federal  program  In  that  the  State  in  that  listings  for 
K156,  K157.  and  K158  Include  3-iodo-2-propynyl  n-butycartamate  (IPBC)  as  a 
hazardous  constituent. 

AC  A.  §8-7-209(a)(4),  (5),  and  (11),  APC&E  Reg.  No.  23  §260.11.  as  amended 
December  1.  1995;  effective  January  21,  1996. 

AC  A.  §8-7-209(a)(2),  (3),  (4),  (5),  (11)  and  (b),  APC&E  Reg.  No.  23  §§273, 
260.10.  261  5  and  261.9,  262.10  and  262.11,  264.1(g)(11),  and  265.1(c)(14), 
as  amended  December  1,  1995;  effective  January  21.  1996. 

A.C.A  §8-7-209(a)(2),  (3),  (4),  (5),  (11)  and  (b),  8-  10-301,  (Act  952  of  1993, 
effective  August  13,  1993),  APC&E  Reg.  No.  23  §§260.10,  261.5  and  261.9, 
262.10  and  262.11,  264.1(g)(11),  266,  Subsection  G  and  273,  265.1(c)(14),  as 
amended  December  1,  1995;  effective  January  21,  1996. 

A  C.A,  §8-7-209(a)(2),  (3),  (4),  (5),  (11)  and  (b),  APC&E  Reg.  No.  23  §§260.10, 
261.5  and  261.9,  262.10  and  262.11,  264.1(g)(11),  266,  and  273,  265,1(c)(14), 
as  amended  Decemtser  1,  1995;  effective  January  21,  1996. 

A  C.A.  §8-7-209(a)(2),  (3),  (4),  (5),  (11)  and  (b),  APC&E  Reg.  No.  23  §§260.10, 
261.5  and  261.9.  262.10  and  Specific  262.11,  264.1(g)(11),  266  and  273, 
265.1(c)(14),  as  amended  December  1,  1995;  effective  January  21,  1996. 

AC  A.  §8-7-209(a)(2),  (3),  (4),  (5),  (11)  and  (b),  APC&E  8  (Administrative  Pro- 
cedures), Reg.  No.  23  §§  260.20(a)  and  260.23,  273.80  and  273.81,  as 
amended  December  1,  1995;  effective  January  21,  1996. 

A.C.A.  §§8-7-205(4),  8-7-209(a);  APC&E  Reg.  No.  23  §§261 .31  (a), 
266.103(0)5,  266.104(f)-(h),  270.2,  270.10(e)(4),  270.10(f)(2),  270.10(g)(1) 
amended  February  25,  2000  effective  May  20,  2000, 

A.C.A.  §§8-7-205(4),  8-7-209(a)(3),  (4),  (5)(B),  as  amended  and  effective 
1997;  APC&E  Reg.  No.  23  §§  264.31 4(e)(2)(ii)-(iii),  and  265.31 4(f)(2)(ii)-(ili), 
as  amended  July  25,  1997,  effective  August  22,  1997. 

A.C.A.  §§8-4^203(b)-(h),  &-7-217,  Reg.  No.  8  §2.1.2-10,  No.  8  §2.1.2-10, 
APC&E  Reg.  No.  23  §§  3(b)(3),  270.7(d)(f),  270.2,  270.14(b)(22),  270.30(m), 
270  61(b)(5),  270.62(b)  &  (d).  270.66(d)  &  (g),  as  amended  July  25,  1997,  ef- 
fective August  22,  1997. 

A.C.A.  §&-7-209(a)(4),  APC&E  Reg.  No.  23  §§261.4(a)(12),  as  amended  July 
25,  1997,  effective  August  22,  1997. 
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48.  Land  Disposal  Restrictions  Phase  lll-Decharactenzed 
Wastewaters,  carbamate  Waste,  and  Spent  Potliners  [61 
FR  15566-15660]  Apnl  8.  1996.  as  amended  Apnl  8.  1996. 
at  [61  FR  15660-15668]  April  30.  1996.  [61  FR  19117] 
June  28.  1996.  [61  FR  33680-33690]  July  10,  1996.  [61 
FR  36419-36421]  August  26.  1996.  [61  FR  43924-43931) 
February  19,  1997  [62  FR  7502-7600].  (Checklist  151) 

49.  Critena  tor  Classification  of  Solid  Waste  Disposal  Facili- 
ties and  Practices:  Identification  and  Listing  of  Hazardous 
Waste;  Requirements  for  Authorization  of  State  Hazardous 
Waste  Programs,  [61  FR  34252]  July  1,  1996.  (Chectclist 
153). 

50.  Hazardous  Waste  Treatment,  Storage,  and  Disposal  Fa- 
cilities and  Hazardous  Waste  Generators;  Organic  Air 
Emission  Standards  for  Tanks,  Surface  Impoundments, 
and  Containers,  [61  FR  59931]  November  25.  1996,  [59 
FR  62896],  December  6,  1994,  [60  FR  26828]  May  19, 
1995.  [60  FR  50426]  September  29,  1995,  [60  FR  56952] 
November  13,  1995,  [61  FR  4903]  Febnjary  9,  1996,  [61 
FR  28508]  June  5,  1996.  (Checklist  154.  154.1.  154.2, 
154.3,  154.4.  154.5,  and  154.6) 

51.  Land  Disposal  Restrictions  Phase  III— Emergency  Exten- 
sion of  the  K088  Capacity  Vanance,  [62  FR  1992]  January 
14,  1997.  (Checklist  155). 

52.  Military  Munitions  Rule:  Hazardous  Waste  Identification 
and  Management:  Explosives  Erfiergencies:  Manifest  Ex- 
emption for  Transport  of  Hazardous  Waste  on  Right-of- 
Ways  on  Contiguous  Properties,  [62  FR  6622)  February 
12.  1997.  (Checklist  156). 


53.  Land  Disposal  Restrictions — Phase  IV:  Treatment  Stand- 
ards for  Wood  Preserving  Wastes,  Papenwork  Reduction 
and  Streamlining,  Exemptions  From  RCRA  for  Certain 
Processed  Materials;  and  Miscellaneous  Hazardous  Waste 
Provisions,  [62  FR  25998]  May  12.  1997  (Checklist  157). 


A  C  A  §8-7-209(a)(5)  and  (6)  Reg  No  23  §§268  35(cHe)  268  2(f)  (i)  and  (j), 
268.3(a)-(c)268  7(a)  and  (b),  268  8.  268  9(a)  and  (d)  268  39  268(a).  le)  (g), 
and  Table  1  268(a)  (e)  (g).  and  Table  TTS  268  44(a)  268  48(a)  and  Table 
UTS.  and  268  Appendix  XI  as  amended  July  25.  1997.  effective  August  22, 
1997 


AC.A  §8-7-209(a)(4)  APC&EC  Reg  23  §§264  5(f)(3)  and  264  5(g)(3); 
261  5(f)(3)(i)-(iii)  and  (iv)-(vii),  261  5(g)(3)  intro.  261.5(g)(3)(i)-(vii)  as  amend- 
ed February  25.  2000  effective  May  20.  2000 


AC  A  §§8-7-209(10).  8-7-209(b)(1),  8-7-209(b)(1)(F),  8-7-303(1)  &  (2)  8-7- 
310(a)(1),  8-7-310(a)(2)  8-7-209(b).  &-7-210(d).  8-7-218(0),  8-7-503(7), 
APC&E  Reg  23  §§23  260  11(a)-<b)  261  6(c)(1)  and  262  34(d)(2)  Reg  23 
§§270.4(a)(2)-(4),  270.14(b)(5),  270  15(e),  270  16(k),  27017(j),  270  27(a), 
270  27(a)(1)-(7).  262, 20(f),  262  34(a)(l)(i)  &  (m)  264  Subsection  CO  &  265 
Subsection  CC;  amended  February  25  2000  effective  May  20.  2000 


AC.A    §§8-7-209(a)(5)  and  6    APC&EC  Regulation  23  §262  39(c); 
February  25.  2000  effective  May  20  2000 


amended 


54.  Hazardous  Waste  Management;  System;  Testing  and 
Monitoring  Activities,  [62  FR  32452]  June  13,  1997. 
(Checklist  158). 

55.  Hazardous  Waste  Management  System;  Carbamate  Pro- 
duction, Identification  and  Listing  of  Hazardous  Waste; 
Land  Disposal  Restrictions,  [62  FR  32974]  June  17,  1997 
(Checklist  159). 

56.  Land  Disposal  Restrictions  Phase  III — Emergency  Exten- 
sion of  the  K088  National  Capacity  Variance,  [62  FR 
37694]  July  14,  1997.  (Checklist  160). 

57.  Second  Emergency  Revision  of  the  Land  Disposal  Re- 
strictions (LDR)  Treatment  Standards  for  Listed  Hazardous 
Wastes  From  Carbamate  Production,  [62  FR  45568]  Au- 
gust 28,  1997.  (Checklist  161). 

58.  Clarification  of  Standards  for  Hazardous  Waste  LDR 
Treatment  Variances,  [62  FR  64504]  December  5,  1997. 
(Checklist  162). 

59.  Organic  Air  Emission  Standards  for  Tanks,  Surface  Im- 
poundments, and  Containers;  Clarification  and  Technical 
Amendment,  [62  FR  64636]  December  8,  1997.  (Checklist 
163). 

60.  Kraft  Mill  Steam  Stripper  Condensate  Exclusion,  [63  FR 
18504]  April  15,  1998.  (Checklist  164). 

61.  Recycled  Used  Oil  Management  Standards;  Technical 
Correction  and  Clarification,  [63  FR  24963]  May  6,  1998. 
(Checklist  166). 


AC.A  §§8-7-209(a)(10)  8-7-209(b)(1),  and  8-7-209(b)(l)(F)  8-7-209(a)(3), 
8-7-209(a)(4)  &  5,  &-7-224.  APC&E  Reg  23  §§260  10  Military  Munition". 
261,2(a)(iii)(iv),  262  10(i),  263  10(e)  &  (f),  264  1(g)(8)(i)(D)  (iv),  and  (i)  264  70, 

264  Subsection    EE,    265 1(c)(11)(i)(D),    (iv),    &    (f),    265  70     266201-203. 
266.204-206.   270  1(c)(3)(i)(D),   and  (lii)  262.20(f).   266  205    270  42(h)  &  (i), 

265  1200.  265  1201(a).  265 1201(a)(1)-(5),  265  1201(b)  265  I201(b)(1)(i), 
265.120(1  )(ii)(A)-(C).  265  1201  (b)(2)-(3)  265  1201  (OHf).  265  1202(aMb) 
266,200(a)-(b).  and  270  42(h).  270  42(h)(l)-(3),  and  270  42(0  as  amended 
February  25.  2000  effective  May  20.  2000 

AC.A.  §§8-7-209(a)(4)-(5)  8-7-209(6).  10.  &  11  8-7-202(2)  8-7-21 8(b)(2), 
8-7-218(c),  8-7-303(1)  &  8-7-308(4),  APC&E  Reg  23  §262  30(a)-<e), 
268.1(e)(4).  268,4(a)(2)(iv),  268  4(a)(4).  268  7(a)Hc)(2).  268  9(a), 
268.9(d)(1)(ii).  268  32.  268.34-268  37  268  44(0).  268  Appendices  l-lll  VI  VIII 
&  X,  268.42.  Table  1  &  268  40:  261  1(c)(9)-(12).  2612(c)  Table  i 
261.4(a)(13)-(14).  261  4(14)(i)-<ii).  261  69(a)(3)(ii),  268  1(e)  intro-(e)(3). 
268.7(a)(1)-<3).  268.7(a)(i)-(ii),  268  7(a)(3)-(4),  268  7(a),  table,  268  7(a)(5), 
268.7(a)(5)(i)-(iii).  268.7(a)(6)-(9).  268  7(a)(9)(iHiv).  268  7(a)(10)  268  7(b), 
268.7(b)(1)-<2).  268.7(b)(3)  intro.  268  7(b)(3)(i)-(ii).  268  7(b)(3)(M).  table. 
268.7(b)(4),  268  7(b)(4)(i)-<iii).  268  7(b)(4>-(6),  268.7(c)(1)-(2),  as  amended 
February  25.  2000  effective  May  20,  2000 

AC.A.  §§8-7-209(a)(4).  APC&E  Reg  23  §§260  11  (a)  264  1034(d)(1)(iii)  &  (f), 
264.1063(d)(2),  264  Appendix  IX.  265  1034(dH1)(iii)  and  (f).  265  1063(d)(2), 
266.104(e)(1),  266-106(g)(1)  &  (2)  266  107(f)  &  266  Appendix  IX  amended 
February  25,  2000  effective  May  20  2000 

AC.A.  §§8-7-209(a)(4).  8-7-211  APC&E  Reg  23  §§261  32,  261.33(f),  261 
Appendices  VII  and  VIII  268  39(a)  and  (d).  26840,  amended  Febnjary  25 
2000  effective  May  20.  2000 


A.C.A.  §§8-7-209(a)(5)  and  6.  APC&EC  Reg    23  §262  39(c) 
ruary  25,  2000  effective  May  20.  2000 


amended  Feb- 


A.C.A.  §§8-7-209(a)(5)  and  6.  APC&EC  Reg  23  §268  40(g).  268  48(a).  amend- 
ed Febmary  25.  2000  effective  May  20  2000 


AC.A.  §§8-7-209(a)(5)and  6,  APC&EC  Regulation  23  §268  44(a)  268  44(h)  & 
268.44(m):  amended  February  25.  2000  effective  May  20  2000 

A.C.A.  §§8-7-209(10).  8-7-209(b)(1),  8-7-209(b)(1)(F).  8-7-303(1)  &  (2),  8-7- 
310(a)(1)  &  2,  8-7-209(b),  &-7-210(d).  8-7-218(0.  8-7-503(7)  APC&E  Reg- 
ulation 23  §§262.34(a)(1)(i)  &  (ii)  264  Subsection  CC  &  265  Subsection  CC 
amended  February  25,  2000  effective  May  20,  2000 

A.C.A.  §§&-7-209(a)(4).  APC&EC  Regulation  23  §261  4(a)(15):  amended  Feb- 
ruary 25,  2000  effective  May  20,  2000 

AC.A.  §§8-7-204(b).  8-7-205(1).  8-7-207.  8-7-209(a)(1).  (5),  (6)  (7),  (8). 
(10),  &  (12).  8-7-209(b)(5)  &  (6).  8-7-210(b).  8-7-212,  8-7-213,  8-7-214, 
APC&EC  Regulation  23  §§261  5(j),  261  6(a)(3)(iv)(A)-(C),  279,  amended  Feb- 
njary 25.  2000  effective  May  20  2000. 
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Federal  citation 


State  analog 


62.  Land  Disposal  -Restrictions  Phase  IV— Treatment  Stand- 
ards for  Metal  Wastes  and  Mineral  Processing  Wastes.  [63 
FR  28556]  May  26,  1998  (Checklist  167  A) 

63  Land  Disposal  Restnctions  Phase  IV— Hazardous  Soils 
Treatment  Standards  and  Exclusions,  [63  FR  28556]  May 
26,  1998.  (Checklist  167  B) 


64  Land  Disposal  Restrictions— Phase  IV— Corrections.  [63 
FR  28556]  May  26,  1998.  (Checklist  167  C). 


65.  Bevill   Exclusion   Revisions   and   Clantication,    [63   FR 
28556]  May  26,  1998  (Checklist  167  E) 

66.  Exclusion  of  Recycled  Wood  Preserving  Wastewaters, 
[63  FR  28556]  May  26.  1998  (Checklist  167F) 

67.  Hazardous  Waste  Combustors  Revised  Standards,  [63 
FR  33782]  June  19,  1998.  (Checklist  168) 

68.  Petroleum   Refining   Process   Waste.   [63   FR   42110- 
42189]  August  6,  199S.  (Checklist  169) 


69.  Land  Disposal  Restrictions  Process— Phase  IV.  [63  FR 
46332]  August  31,  1998.  (Checklist  170) 

70.  Emergency  Revisions  of  LDR  Treatment  Standards,  [63 
FR  47409]  September  4,  1998.  (Checklist  171). 

71.  Emergency  Revisions  of  LDR  Treatment  Standards,  [63 
FR  48124]  September  9,  1998.  (Checklist  172). 

72.  Land  Disposal  Restrictions  Treatment  Standards  (Spent 
Potliners),  [63  FR  51254]  September  24,  1998.  (Checklist 
173). 

73.  Standards  Applicable  to  Owners  and  Operators  of 
Closed/Closing  Facilities,  [63  FR  56710]  October  22.  1998. 
(Checklist  174). 

74.  Hazardous  Remediation  Waste  Management  Require- 
ments (HWIR-MedIa),  [63  FR  65874]  November  30.  1998. 
(Checklist  175). 


75.  Universal  Waste  Rule;  Technical  Amendment.  [63 
71225]  December  24,  1998.  (Checklist  176). 


FR 


76.  Organic  Air  Emission  Standards,  [64  FR  3381]  January 
21.  1999.  (Checklist  177). 


77.  Petroleum  Refining  Process  Wastes,  [64  FR  6806]  Feb- 
ruary 11.  1999.  (Checklist  178). 


AC.A.  §§8-7-209(a)(5)  and  8-7-209(a)(6),  APC&EC  Regulation  23  §§268.2(1), 
268.3(d).  268.34,  268.40(e)  &  (h),  268  Table  of  Treatment  Standards,  & 
268  48;  amended  February  25,  2000. 

AC  A.  §§8-7-209(b),  8-7-205(1),  8-7-207,  8-7-209(a)(1),  (5),  (6),  (7),  (8), 
(10),  &  (12),  8-7-209(b)(5)  &  (6),  8-7-210(b),  &-7-212,  8-7-213.  8-7-214, 
APC&EC  Regulation  23  §§  262.34(d)(4),  268.2(h)  &  (k),  268.7(a)(1)-(6), 
268.7(b)(1)-(3),  268.7(b)(4)  Intro  &  268.7(b)(iv),  268.7(e),  268.9(d)(2), 
268.9(d)(2)(i),  268.44(h)(3)-{5)  &  268.49;  amended  February  25,  2000. 

AC.A.  §§8-7-209(b),  8-7-205(1),  8-7^207,  8-7-209(a)(1),  (5),  (6).  (7),  (8), 
(10),  &  (12),  &-7-209(b)(5)  &  (6),  8-7-210(b),  8-7-212,  8-7-213,  8-7-214, 
APC&E  Regulation  23  §§268.4(a)(2)(ii)  &  (iii),  268.7(a)(7),  268,7(b)(3)(ii) 
Table,  268.7(b)(4)(iv)(v),  268.7(b)(5)  &  (6),  268.40  Table,  268.40(e),  268.42(e). 
268.42(a),  268.45(a).  268.45(d)(3)  &  (4),  268.48,  &  268  Appendices  VII  &  VIII; 
as  amended  February  25,  2000,  effective  May  20,  2000. 

A.C.A.  §§8-7-209(a)(4),  APC&E  Regulation  23  §§261.4(a)(16)(iii)  &  261.38;  as 
amended  February  25,  2000,  effective  May  20,  2000. 

AC  A.  §§&-7-209(a)(4),  APC&E  Regulation  23  §§261.4(a)(9)(iii);  as  amended 
February  25,  2000,  effective  May  20.  2000. 

AC  A.  §§8-7-209(a)(4),  APC&E  Regulation  23  §§261.4(a)(16)(iii)  &  261.38;  as 
amended  February  25,  2000,  effective  May  20,  2000. 

AC  A  §§&-7-209(a)(4),  APC&E  Regulation  23  §§261.3(c)(2)(ii)(B), 
261.4(a)(12),  261.4(a)(18)  &  (19),  261 .6(a)(3)(iv)(C)  &  (v),  261.31(a)  & 
266.100(b)(3);  261.3(a)(2)(iv)(C),  261.3(c)(2)(ii)(B),  261.3(c)(2)(ii)(E), 
261.4(a)(12)(i),  261.4(12)(ii),  261.4(a)(18),  261.4(a)(18)(i)-(ii),  261.4(a)(19). 
261.6(a)(3)(iv)(C),  261.6(a)(3)(v),  261.31(a),  and  266.100(b)(3),  as  amended 
February  25,  2000,  effective  May  20,  2000. 

AC.A.  §§8-7-209(a)(5)and  6,  APC&EC  Regulation  23  §268.40(i);  as  amended 
February  25,  2000,  effective  May  20,  2000. 

A.C.A.  §§8-7-209(a)(5)  and  8-7-209(a)(6),  APC&EC  Regulation  23 
§§268.40(g)-(j),  268.40  Table,  &  268.48(a)  Table;  as  amended  February  25, 
2000,  effective  May  20,  2000. 

A.C.A.  §§8-7-209(a)(5)and  6,  APC&EC  Regulation  23  §  268.34(b);  as  amended 
February  25,  2000,  effective  May  20,  2000. 

A.C.A.  §§&-7-209(a)(5)  and  6,  APC&EC  Regulation  23  §268.40,  Table  of  Treat- 
ment Standards;  as  amended  February  25,  2000,  effective  May  20,  2000. 

A.C.A  §§&-7-204(b),  8-7-205(1),  8-7-207,  8-7-209(a)(1),  (5),  (6),  (7),  (8),  (9). 
(10),  &  (12),  &-7-209(b)(5)  &  (6),  8-7-210(b),  8-7-212-218,  8-7-220-222. 
APC&EC  Regulation  23  §§270.14  &  270.28;  as  anfiended  February  25.  2000, 
effective  May  20,  2000. 

A.C.A.  §§8-7-204(b),  8-7-205(1),  8-7-207,  &-7-209(a)(1),  (5),  (6),  (7),  (8), 
(10),  &  (12),  8-7-209(b)(5)  &  (6),  8-7-210(b),  (5)  &  (6),  8-7-210(b),  8-7-212- 
218,  8-7-220-222,  8-7-505(3),  8-7-507,  8-7-508(a)(1)  &  (3),  8-7-5-11. 
APC&EC  Regulation  23  §§260.10,  264.552(a),  264.553(a),  270.2,  270.11(d), 
270  42  270.68,  270.73(a)  &  270.  Subsection  H  (270.79-270.230,23 
261.4(g)intro,  261.4(g)(1),  261.4(g)(2)  intro,  261.4(g)(2)(ii)-(iii),  264.1  (j)(2)-<3), 
264.1(j)(3)(i)-(ii),  264.1G)(4)-{17),  264.101,  264.554(b),  264.554(c)  intro, 
264.554(c)(1)-(3),  264.554(d)  intro,  264.554(d)(1)(i)-(iii),  264.554(d)(2), 
264.554(d)(2)(i)-vi),  264.554(e)intro,  264.554(e)(1)(i)-(ii),  264.554(e)(2), 
264.554(f)intro,  264.554(f)(1)-(3),  264,554(g)-(h),  264.554(i)intro,  264.554(i)(1), 
264.554(0(1  )((i)-<ii),  264.554(i)(2),  264.554(j)  intro,  264.554(j)91), 
264.554(j)(1)(i)-(iii).  264.5540)(2)-(3),  264.554(k)  intro,  264.554(k)(1),-(2), 
264.554(1  )-(2),  264.554(1)  intro,  264.554(1  )(1),  264.554(1  )(i)-(ii), 
264.554(1  )(2)--<4),  264.554(m),  as  amended  February  25,  2000,  effective  May 
20,  2000. 

AC.A.  §§8-7-204(b),  8-7-205(1).  8-7-207,  8-7-209(a)(1),  (5),  (6),  (7),  (8), 
(10),  &  (12),  8-7-209(b)(5)  &  (6),  8-7-212-214,  APC&EC  Regulation  23 
§§260.10,  261.5(c),  261.5(f)((3)(vi),  261 .5(g)((3)(vi),  261.9,  262.10(b), 
262.11(d),  264.1(g)(11),  265,1(0(14).  261.9(a),  264.1  (g)(11)(i  ).  265.1  (c)(14)(i). 
266.80(a),  266.80(b),  268.1(f)(1),  270.1  (c)(2)(viii)(A),  273.1(a)(1),  273.2, 
268.1(f),  270.1(c)(2)(viii)-(A),  273.1(a)-(b),  273.S-6,  273.10-11-14,  273.13(a), 
273.14(a),  273.15-273.31,  273.32(a)(1)  &  (2),  273.32(b),  273.33(a),  273.34, 
273.34(a),  273.35-273.70;  264.1 083(b)(1)(ii),  264, 1084(h)(3), 

264.1084(h)(3)(i)-{il),  264.1086(e)(6),  and  265.1080(b)(5),  as  amended  Feb- 
ruary 25,  2000,  effective  May  20,  2000. 

A.C.A.  §§8-7-303(1)  &  (2),  8-7-310(a)(1)  &  (2),  8-7-310(a)(1)  &  (2),  8-7- 
209(b),  8-7-21 0(d),  8-7-21 8(c),  8-7-503(7),  APC&EC  Regulation  23 
262.34(a)(1)(9)(i)  &  (ii),264.  Subsection  CC,  &  265,  Subsection,  CC; 
262.34(a)(1)(i)-(ii),  as  amended  February  25,  2000,  effective  May  20,  2000. 

A.C.A.  §§8-7-209(a)(4),  APC&EC  Regulation  23  §261.4(b)(15);  as  amended 
February  25,  2000,  effective  May  20,  2000, 
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Federal  citation 


State  analog 


78.  Land  Disposal  Restrictions  Phase  IV-Techmcal  Correc- 
tions and  Clanfications  to  Treatment  Standards,  [64  FR 
25408]  May  11,  1999.  (Checklist  179). 


79.  Test  procedures  for  the  Analysis  of  Oil  and  Grease  and 
Non-Polar  Material,  [64  FR  26315]  May  14,  1999  (Check- 
list 180) 

80.  Universal  Waste  Rule,  [64  FR  36466]  July  6,  1999. 
(Checklist  181). 


A.C.A.  §§8-7-209(b).  8-7-205(1)  8-7-207  8-7-209(a)(1).  (5),  (6)  (7).  (8) 
(10),  &  (12),  8-7-209(b)(5)  &  (6)  8-7-2l0(b).  8-7-212,  8-7-213.  8-7-214. 
APC&EC  Regulation  23  §§262  34(d)(4)  268  2(h)  &  (ki  268  7(a)(1)-<6), 
268.7(b)(1)-(3),  268-7(b)(4)  ir>tro  &  (b)(iv),  268  7(ei  268  9(d)(2)  268  9(d)(2)(i), 
268.44(h)(3)-(5)  &  268  49:  268  4(a)(2)(i!)&(!ii).  268  7(a)(7),  268  7(b)(3)(ii) 
Table.  268  7(b)(4)(iv)(v).  268  7(b)(5)&(6)  268  40  Table  268  40(e)  268  42(e), 
268.42(a),  268.45(a),  268  45(d)(3)&(4),  268  48  &  268  Appendices  Vli  &  VIII, 
as  amended  February  25  2000 

ACA  §§8-7-209(a)(4),  APC&EC  Regulation  23  §260 11(a)(11)  & 
260  11(a)(16);  as  amended  February  25.  2000,  effective  May  20  2000 

ACA.  §§8-7-209(b).  8-7-205(1),  8-7-207  8-7-209(a)i1)  (5)-(10)  &  (12),  8- 
7-209(b)(5)  &  (6)  8-7-210(b).  8-7-212-214  APC&EC  Regulation  23 
§§260  10.  261  9(b)(d)  264  1(g)(11)(ii)-(iv)  265  1(c)(14)(ii)-<iv),  268  1(f)(2)-<4), 
273.1  (a)(2)-(4),  270  1(c)(2)(viii)(B)-(D)  273 1(a)(2)-<4)  273  2(aH1), 
273.2(b)(2)  &  (3).  273  2(a)  273  4(a)  273  5-273  10,  273  13(d)  273  14(e)  & 
273  30:  as  amended  February  25,  2000,  effective  May  20  2000 


E.  What  Is  the  Relationship  Between  the 
Resource  Conservation  and  Recovery 
Act  and  the  Hazardous  Waste 
Combustor  MACT?  How  Does  This 
Afifect  Delegation  of  This  Standard  to 
Arkansas  Department  of  Environmental 
Quality's  Authorization? 

In  this  authorization  document,  the 
State  of  Arkansas  is  also  seeking 
authorization  for  the  Post-Closure 
Permit  Requirement  and  Closure 
Process.  (Checklist  174).  On  September 
30,  1999,  the  EPA  finalized  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  three 
categories  waste  combustors  (HWCs): 
incinerators,  cement  kilns  and  light- 
weight aggregate  kilns  (64  FR  52828). 
The  EPA  promulgated  this  rule  under 
joint  authority  of  the  Clean  Air  Act 
(CAA)  and  (RCRA).  Before  this  rule 
went  into  effect,  the  air  emissions  from 
these  three  types  of  HWCs  were 
primarily  regulated  under  the  authority 
of  RCRA  (see  40  CFR  parts  264,  265, 
266.  and  270).  However,  with  the 
release  of  the  final  HWC  NESHAP  (see 
40  CFR  part  63  subpart  EEE),  the  air 
emissions  from  these  sources  are  now 
regulated  under  RCRA  and  the  CAA. 
Even  though  both  statutes  give  us  the 
authority  to  regulate  these  emissions, 
we  determined  that  having  emissions 
standards  and  permitting  requirements 
in  both  sets  of  implementing  regulations 
would  be  duplicative.  For  this  reason, 
using  the  authority  provided  by  section 
1006(b)  of  RCRA,  we  deferred  the  RCRA 
requirements  for  HWC  emission 
controls  to  the  CAA  requirements  of  40 
CFR  part  63  subpart  EEE. 

Therefore,  with  today's  authorization 
of  the  State  of  Arkansas  for  the  RCRA 
provisions  of  the  September  30,  1999, 
HWC  NESHAP  rule,  the  RCRA  waste 
management  standards  for  air  emissions 
from  these  units  will  no  longer  apply 
after  the  facilitv  has  demonstrated 


compliance  with  40  CFR  part  63  subpart 
EEE.  One  notable  exception  concerns 
section  3005(c)(3)  of  RCRA,  which 
requires  that  each  RCRA  permits 
contain  the  terms  and  conditions 
necessary  to  protect  human  health  and 
the  environment.  Under  this  provision 
of  RCRA,  if  a  regulatory  authority 
determines  that  more  stringent 
conditions  than  the  HWC  NESHAP  are 
necessary  to  protect  human  health  and 
environment  for  a  particular  facility, 
then  the  regulatory  authority  may 
impose  those  conditions  in  the  facility's 
RCRA  permit.  (See  the  HWC  MACT  rule 
preamble  discussion  on  the 
interrelationship  of  the  MACT  rule  with 
the  RCRA  Omnibus  provision  and  site 
specific  risk  assessment  at  (64  FR  52828. 
pages  52839-52843,  September  30. 
1999,  and  RCRA  Site-Specific  Risk 
Assessment  Policy  for  Hazardous  Waste 
Combustion  Facilities  dated  June,  2000. 
for  more  information. 

F.  What  Decisions  Have  We  Made? 

We  conclude  that  Arkansas' 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  Arkansas  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised, 
assuming  no  adverse  comments  are 
received  as  discussed  above.  Upon 
effective  final  approval,  Arkansas  will 
be  responsible  for  permitting  treatment, 
storage,  and  dispwDsal  facilities  within  its 
borders  (except  in  Indian  Countr\)  and 
for  carrying  out  the  aspects  of  the  RCR.^ 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  thev  are 


authorized  for  the  requirements  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Arkansas,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

G.  How  Do  the  Revised  State  Rules 
Differ  From  the  Federal  Rules  ? 

On  April  1994,  Arkansa.s  Department 
of  Pollution  Control  and  Ecology 
(ADPC&E),  revised  its  Regulation 
Number  23  from  one  of  "incorporation 
bv  reference"  to  the  adoption  and 
incorporation  of  a  version  of  the  full  text 
of  the  Federal  regulator}-  language  The 
last  authorization  that  was  granted  to 
the  State  of  Arkansas  was  RCR,^  Cluster 
II  in  1994  which  at  that  the  State 
incorporated  by  reference  Since  the 
verbatim  adoption,  the  following 
regulations  are  different  from  the 
Federal  regulations  that  were 
incorporated  in  the  State's  Program 
description  submitted  with  clusters  III 
through  IX  with  one  Checklist  181  in 
cluster  X, 

Areas  Where  the  State  program  Is  More 
Stringent 

•  Arkansas  has  enacted  several 
requirements  under  its  hazardous  waste 
management  program  which  are  either 
in  addition  to,  more  stringent  than,  or 
broader  in  scope  than  the  minimum 
standards  of  the  Federal  RCRA  program 
set  forth  in  40  CFR  Parts  260-279,  These 
additional  State  requirements  are  set 
forth  in  the  Arkansas  Regulation  No  23 
Sections  1-6  and  Sections  18-30.  and 
appear  in  Sections  260-279  in  italicized 
in  Arkansas  Reg  No  23  are  typed  to 
distinguish  them  from  the  adopted 
Federal  language.  The  following  State 
requirements  are  more  stringent  than 
the  corresponding  Federal  regulation. 
The  reader  is  referred  to  the  appropriate 
Statement  of  the  Independent  Legal 
Counsel  in  the  authorization  application 
for  the  specific  Cluster  for  detailed 


20046  Federal  Register /Vol.  67.  No.  79  /  Wednesday,  April  24.  2002 /Rules  and  Regulations 


discussion  of  the  significance  of  these 
differences. 

•  In  the  definition  of  "Existing 
hazardous  waste  management  (HWM) 
facility",  the  deadline  for  the  operation 
or  construction  of  a  facility  to  be 
included  in  this  definition  is  20  months 
earlier  than  the  date  set  in  the  Federal 
regulations.  Thus,  more  facilities  are 
subject  to  the  more  stringent 
requirements  for  new  facilities  than  is 
the  case  under  the  Federal 
requirements. 

•  Regulation  No.  23  §262. 13(g) 
requires  that  all  generators  of  hazardous 
wastes  newly  characterized  as  Toxicity 
Characteristic  wastes  must  notifv-  the 
Department  even  if  they  have  previously 
notified  the  Department  of  other 
hazardous  waste  activity.  The  Federal 
program  does  not  have  an  analogous 
requirement,  making  the  State 
requirement  more  stringent. 

•  Arkansas  does  not  nave  an  analog  to 
§  262.20(e)  which  allows  generators 
under  certain  specified  conditions  (e.g.. 
tolling  arrangements)  not  to  be  subject 
to  the  manifest  requirements.  This 
difference  makes  the  State  provisions 
more  stringent  than  their  Federal 
counterparts. 

•  Regulation  No.  23  §  262.21(d) 
requires  the  use  of  the  Arkansas  version 
of  the  uniform  manifest  form;  the  use  of 
the  generic  uniform  manifest  is  not 
allowed. 

•  Regulation  No.  23  §  262.24  contains 
additional  requirements  for  generators 
not  found  in  the  Federal  program 
including  (1)  submitting  documentation 
that  a  weight  difference  of  more  than 
10%  between  the  initial  and  final 
weights  on  a  manifest  has  been  resolved 
between  the  generator  and  the 
treatment,  storage,  and  disposal  facility 
(TSDF).  Under  the  Federal  requirements 
only  the  TSDF  has  to  submit  such 
documentation,  and  (2)  submitting  a 
discrepancy  report  as  per  the  criteria 
defined  by  the  State's  counterpart  to 

§  265.72.  Under  the  Federal  program, 
only  the  TSDF  has  to  submit  this  report. 

•  Regulation  No.  23  §  262.35  contains 
more  stringent  management 
requirements  for  conditionally-exempt 
small  quantity  generators. 

•  Regulation  No.  23  §  262.41  requires 
that  generators  submit  annual  rather 
than  biennial  reports.  This  is  a  more 
stringent  requirement. 

•  Under  Regulation  No.  23 

§  262.41(e),  Arkansas  provision  is  more 
stringent  in  that  a  generator  must  report 
acciunulated  wastes  in  addition  to 
stored  wastes.  Under  the  Federal 
program,  only  stored  wastes  must  be 
reported. 

•  Arkansas  does  not  have  an  analog  to 
§  262.44  which  subjects  generators  of 


between  100  and  1000  kg  per  month  to 
reduced  recordkeeping  requirements. 
This  difference  makes  the  State  program 
more  stringent  than  the  Federal 
program. 

•  Regulation  No.  23  §  262.50(c) 
requires  that  a  copy  of  all  export 
notifications  and  manifests  that  are 
submitted  to  EPA  be  also  submitted  to 
the  Department.  This  is  a  more  stringent 
requirement. 

•  Reg.  No.  23  §  260.10,  definition  of 
"commingling"  prohibits  transporters 
from  commingling  wastes  in  any 
manner  that  constitutes  treatment. 

•  Reg.  No.  §  263.11(c)  requires  that 
each  transfer  facility  obtain  an  EPA 
identification  number.  This  difference 
makes  the  State's  provisions  more 
stringent  than  the  Federal  program. 

•  Arkansas  has  several  specific 
authorities  which  relate  to  siting  of 
hazardous  waste  management  facilities. 
A.C.A.  §  8-7-223  specifically  prohibits 
a  landfill  disposal  facility  from  being 
located  within  one-half  mile  of  any 
occupied  dwelling  unless  the  applicant 
can  demonstrate  and  the  Department 
finds  that  a  lesser  distance  will  provide 
an  adequate  margin  of  safety  imder 
normal  operating  conditions.  Likewise, 
A.C.A.  §  8-6-1504  (in  the  Arkansas 
Environmental  Equity  Act  (Act  1263  of 
1993))  establishes  a  rebuttable 
presumption  against  siting  any  "high 
impact  solid  waste  management 
facility"  within  12  mile  radius  of  any 
other  such  facility.  The  definition  of  a 
high  impact  solid  waste  management 
facility  includes  all  commercial 
hazardous  waste  incinerators  and 
commercial  hazardous  waste  treatment, 
storage,  or  disposal  facilities. 

•  Reg.  No.  23  §  264.16(f)  has  no 
Federal  counterpart  and  requires  that  at 
least  one  person  certified  by  the  State  be 
on  duty  at  all  times  before  a  commercial 
hazardous  waste  treatment,  storage,  or 
disposal  facility  will  be  permitted  to 
operate.  Certified  persons  must  meet 
certain  qualifications  including  physical 
capability;  a  B.S.  degree  or  equivalent 
related  experience  in  engineering, 
physical  science,  health  sciences  or 
related  disciplines;  familiarity  with 
principles  of  industrial  operation;  and 
be  a  U.S.  citizen.  Facilities  must  also 
maintain  records  of  employees,  provide 
personnel  training  and  review  and 
require  annual  health  physicals.  These 
provisions  make  the  Arkansas  program 
more  stringent  than  the  Federal 
program. 

•  Reg.  No.  23  §  264.18(dHi)  have  no 
Federal  counterpart  and  state  that 
treatment,  storage,  and  disposal 
facilities  will  not  be  permitted  in  an 
active  fault  zone,  regulatory  floodway, 
100-year  floodplain,  recharge  zone  or 


wetland  area  unless  it  can  be  proven 
that  there  is  no  risk  to  public  health  or 
the  enviromnent.  Facilities  located 
within  an  area  containing  geologic  or 
pedologic  factors  will  not  be  permitted 
nor  will  any  facility  located  within  one 
half  mile  of  an  occupied  dwelling, 
school  or  hospital.  These  provisions  are 
more  stringent  than  the  Federal  location 
requirements  at  40  CFR  264.18. 

•  Reg.  No.  23  §§  264.19(a),  264.115 
and  264.120  restrict  the  engineers  who 
can  develop  and  implement  a  CQA  to 
those  registered  in  Arkansas.  The 
Federal  regulations  allow  registration  in 
any  State.  This  difference  makes  the 
State  more  stringent. 

•  Reg.  No.  23  §  264.20  has  no  Federal 
counterpart  and  contains  performance 
standards  that  are  specific  to  Arkansas. 
These  standards  make  the  State  more 
stringent. 

•  Reg.  No.  23  §  264.75  requires  that 
facilities  submit  aimual  rather  than 
biennial  reports.  This  difference  makes 
the  State  program  more  stringent  than 
the  Federal  program. 

•  Reg.  No.  23  §264.75(1)  requires 
annual  submission  of  groundwater 
monitoring  data.  Under  the  Federal 
requirements,  these  data  must  only  be 
submitted  by  interim  status  facilities. 
This  difference  makes  the  Arkansas 
program  more  stringent  than  the  Federal 
program. 

•  Reg.  No.  23  §  264.175(b)(2)  has  no 
Federal  coimterpart  and  requires  an 
impermeable  coating  on  all  surfaces  of 
the  secondary  containment  structiire  for 
container  storage  areas.  This  difference 
makes  Arkansas'  program  more 
stringent  than  the  Federal  program. 

•  Reg.  No.  23  §§  264.191  through 
264.193  restrict  those  engineers  who  can 
inspect  or  certify  a  tank  system's 
integrity  to  those  registered  in  Arkansas. 
The  Federal  requirements  allow 
registration  in  any  State.  Arkansas  is 
therefore  more  stringent. 

•  Reg.  No.  23  §  264.571(b)  requires 
that  for  immediate  protection  of  the 
enviroiunent,  all  existing  drip  pads 
must  have  an  impermeable  coating  or 
cover  in  place  not  later  than  September 
30, 1995.  This  requirement  is  more 
stringent  than  its  Federal  counterpart. 

•  Reg.  No.  23  §§  264.571(aHc)  and 
264.573(m)(3)  restrict  engineers  who 
can  certify  a  drip  pad's  integrity  or 
completed  repairs  to  those  registered  in 
Arkansas.  The  Federal  coimterparts 
allow  engineers  to  certify  that  are 
registered  in  any  state.  This  difference 
makes  the  State's  program  more 
stringent. 

•  Reg.  No.  23  §§264.573(a)(4)(i)  states 
that  penetrating  sealants  are  not 
adequate  to  meet  the  coating  or  cover 
requirements  for  drip  pads.  The  Federal 
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requirements  do  not  have  this 
restriction;  therefore,  the  State 
requirement  is  more  stringent. 

•  Reg.  No.  23  §  264.601(d)&(e)  have 
no  Federal  counterpart  and  prohibit 
open  burning  or  detonation  of 
hazardous  wastes  on  unprotected 
ground.  Open  burning  or  open 
detonation  may  only  be  conducted  in  or 
on  an  elevated  containment  device 
which  will  prevent  leaching  or 
migration  of  waste.  Prior  to  open 
burning  or  detonation,  a  RCRA  permit 
must  be  obtained  and  it  must  be 
demonstrated  that  no  other  feasible 
alternative  is  available.  These 
requirements  are  consistent  with 
Federal  requirements  at  40  CFR  part 
264,  subpart  X.  However,  the  required 
demonstration  that  there  are  no  other 
feasible  alternatives  is  a  more  stringent 
provision. 

•  Reg.  No.  23  §  264.1101(c)(2)  & 
(c)(3)(iii)  restrict  the  engineers  who  can 
certif\'  a  containment  design  or 
completed  repairs  to  those  registered  in 
Arkansas.  Under  the  Federal 
requirements  the  engineer  can  be 
registered  in  anv  state. 

•  Because  Arkansas  law  does  not 
distinguish  between  corrective  action 
on-site  and  off-site,  demonstration  of 
financial  responsibility  is  required  for 
corrective  action  wherever  it  is  needed. 

•  Arkansas  allows  existing  facilities 
to  continue  operation  only  if  the  facility 
was  in  existence  on  March  14,  1979.  and 
submitted  an  initial  State  application 
form  to  the  Department  by  September 
14,  1979.  A.C.A.§  8-7-216  requires  that 
an  initial  State  application  for  interim 
status  be  submitted  to  the  Department 
by  September  14,  1979.  Thus,  Arkansas 
has  a  more-stringent  form  of  interim 
status. 

•  Reg.  No.  23  §265.75  requires  that 
facilities  submit  annual  rather  than 
biennial  reports.  This  difference  makes 
the  State  program  more  stringent  than 
the  Federal  program. 

•  Reg.  No.  23  §§265. 143(h), 
265.143(h)  and  265.147(e)  require. that 
the  engineer  who  certified  closure  be 
registered  in  Arkansas.  Under  the 
Federal  requirements,  the  engineer  may 
be  registered  in  anv  state. 

•  Reg.  No.  23  §§265.191  through 
265.193,  265.196(f)  and  265.280(e) 
restrict  those  engineers  who  can  inspect 
or  certify  a  tank  system's  integrity  to 
those  registered  in  Arkansas.  The 
Federal  requirements  allow  registration 
in  any  State.  Arkansas  is  therefore  more 
stringent. 

•  Reg.  No.  23  §§  265.441(a)  and  (c), 
265.443(g)  and  {m)(3)  and  265.444(a) 
restrict  engineers  who  can  certify'  a  drip 
pad's  integrity  or  completed  repairs  to 
those  registered  in  Arkansas.  The 


Federal  counterparts  allow  engineers  to 
certifj'  that  are  registered  in  any  state. 
This  difference  makes  the  State's 
program  more  stringent. 

•  Reg.  No.  23  §  265.441(b)  requires 
that  for  immediate  protection  of  the 
environment,  all  existing  drip  pads 
must  have  an  impermeable  coating  or 
cover  in  place  not  later  than  September 
30,  1995.  This  requirement  is  more 
stringent  than  its  Federal  counterpart. 

•  Reg.  No.  23  §265.443(a)(4)(i)  states 
that  penetrating  sealants  are  not 
adequate  to  meet  the  coating  or  cover 
requirements  for  drip  pads.  The  Federal 
requirements  do  not  have  this 
restriction;  therefore,  the  State's 
provision  is  more  stringent. 

•  Reg.  No.  23  §  265.1101(c)(2)  and 
(c)(3)(iii)  restrict  the  engineers  who  can 
certif}'  a  containment  design  or 
completed  repairs  to  those  registered  in 
Arkansas.  Under  the  Federal 
requirements  the  engineer  can  be 
registered  in  anv  state. 

•  At  Reg.  No.' §  270.2  "existing 
hazardous  waste  management  facility^". 
the  date  to  qualif}'  for  interim  status  is 
prior  to  the  corresponding  Federal  date. 
This  difference  makes  the  state  more 
stringent  because  fewer  facilities  qualify 
for  the  interim  status  reauirements. 

•  Reg.  No.  23  §  270.7  has  no  direct 
analog  in  the  Federal  requirements  and 
includes  additional  requirement  relative 
to  permit  application.  Some  of  the 
requirements  are  a  restatement  of  the 
Federal  requirements,  but  others  are 
additional  demonstrations  which  must 
be  made  or  information  which  must  be 
provided.  Included  are  such  things  as 
evidence  that  the  contingency  plan  has 
been  developed  in  consultation  with  the 
fire  department,  the  Mayor/City 
Manager/County  Judge  in  the 
municipality/county  in  which  the 
facility  is  to  be  located;  provision  of 
contracts,  agreements,  and  such  other 
documentation  to  demonstrate  that  the 
waste  which  will  be  disposed  of  is 
waste  which  resulted  from  the  treatment 
of  waste  to  the  full  extent  of  known 
technology  and  economics  or  is  waste 
for  which  there  is  no  technically  and 
economically  feasible  means  of 
treatment  available;  demonstration  of 
full  fee  ownership  of  lands  and  all 
mineral  rights:  location  and  places 
where  public  notice  must  be  made; 
proof  of  public  notice  of  application 
submission  prior  to  any  permit  decision: 
written  notice  to  all  landholders  and 
tenants  of  property  contiguous  to  the 
proposed  or  existing  facility;  evidence 
of  good  faith  effort  to  contact  all 
contiguous  landholders;  and  permittee 
must  submit  as  part  of  the  annual 
permit  review  process  a  plat  of  any 
landfill  disposal  area  in  which  waste 


has  been  disposed.  These  requirements 
make  the  state's  provision  more 
stringent. 

•  Reg.  No.  23  §  270.10(e)(1)  requires 
that  any  facility  in  existence  on  March 
14.  1979.  submit  a  permit  application  on 
or  before  September  4.  1979.  The  State 
requirement  is  more  strmgent  because  if 
the  application  was  not  submitted  to  the 
Department  as  required  under  the  State 
Act.  the  facility  is  not  eligible  for 
interim  status. 

•  Under  Reg.  No.  23  §270. 10(e)(8). 
Arkansas  can  take  immediate 
enforcement  action  relative  to  an 
application  deficiency;  whereas  the 
Federal  requirements  allow  30  days  to 
fix  the  application  This  difference 
makes  the  state's  requirement  more 
stringent. 

•  Reg.  No.  23  §  270.13{o).  which  does 
not  have  a  Federal  analog,  requires 
disclosure  information  to  be  submitted 
as  part  of  the  permit  application.  A.C.A. 
§8-l-106(b)  provides  the  State  with  the 
authority  to  require  this  information 
This  requirement  makes  Arkansas  more 
stringent  than  the  Federal  program. 

•  Reg.  No.  23  §§  270.14(a),  270.16(a), 
270.26(c)(15)  and  270.30(l)(2)(i)  are 
more  stringent  because  they  restrict 
those  registered  professional  engineers 
who  can  certif\'  certain  technical  data 
those  who  are  registered  in  .\rkansas. 
The  Federal  requirements  allow  the 
engineer  to  be  registered  in  anv  state. 

•  In  Reg.  No.  23  §  270.19(d);  Arkansas 
uses  "may"  rather  than    shall"  giving 
the  Director  the  discretion  for  non- 
approval.  The  Administrator  does  not 
have  this  discretion  making  the  State 
more  stringent. 

•  Reg.  No.  23  §  270.30(1)(9)  requires 
an  annual  rather  than  a  biennial  report. 

•  Reg.  No  23  §270.34,  which  does 
not  have  a  Federal  analog,  requires  that 
a  survey  be  conducted  by  any 
appropriate  health  agency  to  establish 
baseline  health  data.  In  addition,  the 
state  requires  that  if  emissions  from  any 
hazardous  waste  management  facility 
are  related  to  disease  etiology,  the 
Department  shall  conduct  pertinent 
epidemiologic  investigation.  This 
requirement  makes  the  state  more 
stringent. 

•  M  Reg.  No.  23  §  270.70(b),  the 
analog  to  40  CFR  270.70(b).  Arkansas 
does  not  allow  the  owner/operator  30 
davs  to  explain  or  correct  a  deficiency. 
This  difference  makes  the  state  more 
stringent. 

•  Reg.  23  §  273.5(b)(3)  specifically 
excludes  broken  and  crushed  lamps  as 
well  as  the  debris  from  broken  or 
crushed  lamps  from  being  managed 
under  the  universal  waste  program. 

•  Arkansas  requires  that  used  oil 
handlers  use  the  State's  Notification  of 
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Regulated  Waste  Activity  form  to  obtain 
an  EPA  identification  number;  requests 
via  an  ordinary  letter  are  not  accepted. 

•  Used  oil  transporters,  processors, 
re- refiners,  burners,  and  marketers  who 
have  previously  obtained  an  EPA 
identification  number  must  renotify  in 
order  to  register  their  used  oil  activities 
with  the  Department. 

•  At  Regulation  No.  23  §279.82.  used 
oil  used  as  a  dust  suppressant  may  not 
exhibit  any  characteristic  of  a  hazardous 
waste,  and  such  use  must  prevent  the 
oil  or  any  component  of  the  oil  from 
entering  any  waters  of  the  State. 

Areas  Where  the  State  Program  Is 
Broader  in  Scope 

The  following  State  requirements  are 
broader  in  scope  than  the  corresponding 
Federal  regulation.  The  reader  is 
referred  to  the  appropriate  Statement  of 
the  Independent  Legal  Counsel  in  the 
authorization  application  for  the 
specific  Cluster  for  detailed  discussion 
of  the  significance  of  these  differences. 

•  Reg  23  §  6(n),  (o),  (p),  and  (q) 
establishes  an  annual  monitoring  and 
inspection  fee  for  fully-regulated  and 
small  quantity  generators;  §  25 
establishes  an  annual  fee  on  hazardous 
waste  generation. 

•  Regulation  No.  23  §§  262.13(d)  and 
262.24(e)  require  that  generators  give 
their  wastes  only  to  permitted 
transporters,  because  Arkansas  requires 
that  transporters  be  permitted  by  the 
Arkansas  Highway  Police.  This  is  a 
broader  in  scope  provision. 

•  Reg.  No.  23  §§  263.10(d)  and  263.13 
require  that  any  person  transporting 
hazardous  waste  in.  from  or  through 
Arkansas  must  have  a  permit  from  the 
Arkansas  Highway  Police.  §  263.13 
outlines  the  specific  requirements  for 
this  permit.  This  difference  makes  the 
State's  program  broader  in  scope  than 
the  Federal  program.  A.C.A  §  8-7- 
209(a)(6)  provides  the  authority  to 
require  such  permits. 

•  In  addition  to  the  notification 
requirements  found  at  40  CFR 
263.30(c)(l)&(2),  Arkansas  requires 


immediate  notice  to  the  Arkansas  State 
Police  and  the  principal  officer  or 
designated  contact  for  the  transporter. 

•  Reg.  No.  23  §  263.30(c)(4)  requires 
that  copies  of  reports  required  by  the 
U.S.  Department  of  Transportation  and 
the  National  Response  Center  be  sent 
simultaneously  to  ADEQ. 

•  Reg.  No.  23  §6(a)-(n),  (t).  (u).  (w). 
(x).  and  (z)  establish  a  fee  system  for 
hazardous  waste  permitting  and  related 
activities;  §25  establishes  an  aimual  fee 
for  treatment,  storage,  or  disposal  of  out- 
of-state  waste. 

•  Reg.  No.  23  §  264.71(e)  has  no 
Federal  counterpart  and  requires 
notification  to  the  State  of  unpermitted 
transporters  arriving  at  a  transport, 
storage  and  disposal(  TSD)  facility, 
because  all  persons  who  transport 
hazardous  waste  in.  from  or  through 
Arkansas  must  have  a  permit.  This 
provision  makes  the  State's  program 
broader  in  scope. 

•  State  corrective  action  authority 
covers  hazardous  substances  (including 
petroleum  and  petroleum-based 
products),  rather  than  only  hazardous 
wastes  and  hazardous  constituents  as 
prescribed  by  Federal  law.  Thus,  State 
authorities  are  broader  in  scope  in  this 
regard  than  the  Federal  program's.  CSee 
A.C.A.  §8-7-502,  §8-7-503(12).  §8-7- 
508(a)(1).) 

•  Reg.  No.  23  §  265.71(e)  has  no 
Federal  counterpart  and  requires 
notification  to  the  State  of  unpermitted 
transporters  arriving  at  a  TSD  facility, 
because  all  persons  who  transport 
hazardous  waste  in.  from  or  through 
Arkansas  must  have  a  permit.  This 
provision  makes  the  State's  program 
broader  in  scope. 

•  Fees  are  required  by  A.C.A.  §  8-7- 
226  and  Reg.  No  23.  Section  6  for 
permitting.  This  requirement  is  broader 
in  scope  because  there  is  no  direct 
Federal  analog  addressing  permit  fees. 

•  Arkansas  distinguishes  between 
commercial  and  non-commercial  waste 
activities  in  setting  its  permit  fee 
schedule. 


Areas  Where  the  State  Program  Differs 
From  the  Federal  Program 

•  Arkansas  does  not  provide  for  a 
State  delisting  program.  To  delist  a 
waste  in  Arkansas,  an  applicant  must 
first  complete  the  process  to  obtain  a 
final  delisting  decision  from  the  EPA 
Administrator.  Once  a  final  federal 
delisting  decision  has  been  published  in 
the  Federal  Register,  it  is  not  effective 
in  Arkansas  until  the  Arkansas 
Pollution  Control  and  Ecology 
Commission  completes  rulemaking  to 
approve  and  incorporate  the  federal 
decision  in  Regulation  No.  23. 

•  Reg.  No.  23  §264. 13(a)(1)  provides 
that  the  analysis  must,  at  a  minimum, 
include  a  detailed  waste 
characterization  by  a  commercial 
facility  for  at  least  10%  of  the  waste 
handled  for  each  large  quantity 
generator  shipping  to  the  facility.  The 
Federal  requirements  at  40  CFR 
264.13(a)  do  not  contain  this 
specification;  however,  this  additional 
State  requirement  is  consistent  with  the 
Federal  requirements. 

•  Reg.  No.  23  §265. 13(a)(1)  provides 
that  the  analysis  must  at  a  minimiun 
include  a  detailed  waste 
characterization  by  a  commercial 
facility  for  at  least  10  %  of  the  waste 
handled  for  each  large  quantity 
generator  shipping  to  the  facility.  The 
Federal  requirements  at  40  CFR 
265.13(a)  do  not  contain  this 
specification;  however,  this  requirement 
is  consistent  with  the  Federal 
requirements. 

•  Arkansas  does  not  include  an 
anedog  to  the  HSWA  provision  at  40 
CFR  270.10(e)(l)(iii)  because  the  date   • 
has  passed  and  the  Federal  date 
overrides. 

•  Reg.  No,  23  §270.12  contains  state- 
and  program-specific  requirements  for 
the  submittal  and  handling  of 
confidential  business  information  in 
conjunction  with  permit  applications 
and  processing. 


General  Comparison  Between  Arkansas's  Hazardous  Waste  Regulations  and  the  Federal  Regulations 


EPA  regulation:  Code  of  Federal  Regulations  (40 
CFR) 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

PART  260  •... 

PART  261  

PART  262  

PART  263  


State  regulation 


Reg.  23  §1  ... 
Reg.  23  §2  ... 
Reg.  23  §3  ... 
Reg.  23  §4  ... 
Reg.  23  §.6  ... 
Reg.  23  §260 
Reg.  23  §261 
Reg.  23  §262 

Reg.  23  §263 


Description 


Authorities. 

Violations. 

Amendments  and  Updates. 

Conflict  of  Interest. 

Permit  and  Administrative  Fees. 

Hazardous  Waste  Management  System:  General. 

Identification  and  Listing  of  Hazanjous  Waste. 

Standards  Applicable  to  Generators  of  Hazardous 
Waste. 

Standards  Applicable  to  Transporters  of  Haz- 
ardous Waste. 
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General  Comparison  Between  Arkansas's  Hazardous  Waste  Regulations  and  the  Federal  Regulations— 

Continued 


EPA  regulation:  Code  of  Federal  Regulations  (40 
CFR) 

PART  264  

'PART  265  

PART  266 

PART  268  

PART  270/124 

PART  273  

PART  279 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions  

No  analogous  provisions 

No  analogous  provisions  

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions 

No  analogous  provisions  


State  regulation 


Descnption 


Reg.  23  §264 


Reg.  23  §265 


Reg.  23  §266 


Reg.  23  §268 
Reg.  23  §270 
Reg.  23  §273 
Reg.  23  §279 
Reg.  23  §19  . 
Reg.  23  §20  . 
Reg.  23  §21  . 
Reg.  23  §22  . 
Reg.  23  §23 
Reg  23  §24 
Reg.  23  §25 
Reg.  23  §26  . 
Reg.  23  §27  . 
Reg.  23  §28  . 
Reg.  23  §29  . 
Reg.  23  §30 


Standards   for   Owners   and   Operators   of   Haz- 
ardous Waste  Treatment.  Storage  and  Disposal 
Facilities 
Intenm  Status  Standards  for  Owners  and  Opera- 
tors of  Hazardous  Waste  Treatment    Storage 
and  Disposal  Facilities 
Standards  for  the  Management  of  Specific  Haz- 
ardous  Wastes   and   Specific   Types   of   Haz- 
ardous Waste  Management  Facilities 
I  Land  Disposal  Restnctions 
j  The  Hazardous  Waste  Permit  Program 
Standards  for  Universal  Waste  Management 
Standards  for  the  Management  of  Used  Oil. 
Effect  of  Federal  Regulations 
Authonty  to  Enter  into  Memoranda  of  Agreement 
Definitions:  Memoranda  of  Agreement 
State/EPA  Memorandum  of  Agreement 
Authonty  Remedial  Actions  Trust  Fund 
Remedial  Action  Revolving  Loans 
Fees  on  the  Generation  of  Hazardous  Waste 
Cnteria  for  Listing  Hazardous  Substance  Sites. 
Remedial  Action  Tnjst  Fund  Pnonty  List 
Penalty  Policy  and  Administrative  Procedures 
Severability 
Effective  Date 


In  the  Consolidated  Independent 
Counsel's  Statement  for  RCRA  Clusters 
in,  through  IX  and  Checklist  181  in 
RCRA  Cluster  X  (Universal  Waste  Rule; 
Specific  Provisions  for  Lamps  ),  the  EPA 
considered  the  following  State 
requirement  to  be  more  stringent  than 
the  Federal:  Under  Checklist  118 
Liquids  in  Landfills,  at  State  citation 
364.314(a),  264.314(d).  265.314(a),  & 
265.314(c)  which  is  the  counterpart  to 
the  Federal  citation,  the  State  is  more 
stringent  because  it  prohibits  the 
disposal  of  any  liquids  in  hazardous 
waste  landfills  in  lieu  of  the  provisions 
of  40  CFR  364.314(a),  264.314(d), 
265.314(a),  k  265.314(c).  The  State 
citations  264.571(b).  264.573(a)(4)(i)- 
(ii),  265.441(a)-(b),  265.443(a)(4)(i)-(ii). 
the  State  has  retained  several  more 
stringent  requirements  for  drip  pad 
construction,  specifically  a  requirement 
to  provide  all  existing  drip  pads  with  a 
impermeable  coating  prior  to  September 
30, 1995  and  a  prohibition  against  using 
penetrating  sealants  to  meet  any 
requirements  for  an  impermeable 
coating.  Checklist  137  (Universal 
Treatment  Standards  and  Treatment 
Standards  for  Organic  Toxicity 
Characteristic  Wastes  and  Newly  Listed 
Wastes),  the  State  requirements  are 
equivalent  to  those  of  the  Federal 
regulations  with  the  exception  of  the 
provisions  of  40  CFR  268.7(a)(10), 
which  provides  an  exemption  for  wastes 
managed  under  tolling  arrangements  as 
provided  under  40  CFR  262.20(e). 


Arkansas  does  not  allow  the  exemptions 
provided  under  this  federal  rule,  and 
thus  ,  does  not  exempt  the  wastes  listed 
at  40  CFR  268.7(a)(10).  Therefore  the 
State's  regulation  at  §  268.7(a)(10)  is 
more  stringent  than  the  Federal  rule. 

Under  RCRA  Expanded  Public 
Participation  (checklist  148),  the 
requirements  set  forth  at  40  CFR 
124.31(a)  have  been  adopted  and 
incorporated  into  the  previous  State 
requirements  for  public  participation  in 
the  permit  process  at  Regulation  No.  23 
§  270.7.  State  requirements  are  generally 
equivalent  to  the  Federal  regulations 
with  the  following  exception:  Pursuant 
to  A.C.A.  §8-7-217  Arkansas  requires 
that  a  public  notice  be  published  "in  the 
largest  newspaper  published  in  the 
county  in  which  a  facility  or  facilities 
are  located  or  proposed  to  be  located,  as 
well  as  published  in  the  Ijirgest 
newspaper  published  in  the  adjoining 
coimties."  This  provision  makes  the 
State  requirement  more  stringent,  as  the 
Federal  regulation  simply  specifies  a 
display  newspaper  advertisement. 
Arkansas  requires  additional 
information  to  be  submitted  along  with 
the  description  and  location  of  the 
facility.  This  provision  makes  the  State 
requirement  broader  in  scope.  At 
§270.7(e)(2)(i).  Regulation  23  requires 
the  facility  owner/operate  to  publish  the 
public  notice  and  then  provide  proof  of 
such  notice  (a  copy  of  the  notice(s) 
along  with  a  statement  from  the 
newspaper(s)  listing  when  the 


advertisements  run,  and  a  copy  of  the 
paid  receipt  for  the  advertisements  to 
the  Director  as  part  of  the  permit 
application.  This  provision  makes  the 
State  requirements  more  stringent.  In 
the  same  manner  as  above,  Regulation 
23  §  270.62(b)(6)  and  §  270.66(d)(3) 
require  the  owner/operator  to  provide 
public  notice  of  the  trial  bum  and 
provide  proof  of  notice  to  the  Director, 
instead  of  this  notice  being  published  by 
the  Department.  A.C.A  §  8-4-203(d). 
Regulation  No,  8  §§2. 14(c)  and  2.1.5(c). 
and  Regulation  No.  23  §6(z)  require  that 
the  costs  of  public  notices  be  paid  by 
the  permit  applicant,  example  the 
facility  owner/operator  The  mechanism 
for  this  process  is  that  the  Department 
drafts  or  approves)  the  public  notice,  for 
which  the  facility  owner/operator 
curanges  for  publication  and 
subsequently  provides  the  Department 
with  a  copy  of  the  published  notice  and 
proof  of  payment  for  publication  costs 
for  inclusion  in  the  administrative 
record.  This  provision  makes  the  State 
requirements  more  stringent. 

The  EPA  considered  the  following 
State  regulations  to  be  broader  in  scope 
than  the  Federal  regulations  from  the 
Consolidated  Independent  Counsel's 
Statement  submitted  for  RCRA  Clusters 
III  through  IX  including  Checklist  181. 
a  portion  of  RCRA  Cluster  X.  Regarding 
Checklist  121  (Corrective  Action 
Management  Units  (CAMU))  which  is 
included  in  this  authorization 
application,  the  State  of  Arkansas' 
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definition  of  "Facility"  when  it  comes 
to  CAMU  is  considered  consistent  and 
equivalent  with  the  federal  definition 
with  the  exception  of  the  State's 
Remedial  Action  Trust  Fund  (RATFA) 
A.C.A.  Sections  8-7-501  et.al.  which  is 
included  in  the  State's  definition  of 
facility.  Sections  8-7-212,  and  8  -7-214 
are  not  considered  by  EPA  to  be  part  of 
the  federally  authorized  RCRA  program 
because  those  provisions  are 
discretional  dealing  with  site-specific 
management  standards. 

EPA  is  approving  as  part  of  the  State 
of  Arkansas'  authorized  RCRA  program 
provision  A.C.A  8-7-508(a){l)  of  the 
Remedial  Action  Trust  Fund  Act  of 
1985  (RATFA).  This  provision  provides 
that: 

Upon  finding  that  a  hazardous  substance 
exists  or  may  exist,  the  [ADEQl  may,  upon 
reasonable  notice  and  after  opportunity  for 
hearing,  issue  an  order  to  any  person  liable 
for  the  site  under  [A.C.A]  8-'7-512.  if  that 
person  caused  or  contributed  to  the  release 
or  threatened  release  of  hazardous  substances 
at  the  site.  This  order  shall  require  that  such 
remedial  action  be  taken  as  necessary  to 
investigate,  control,  prevent,  abate,  treat,  or 
contain  any  releases  of  or  threatened  releases 
of  hazardous  substances  from  the  site. 

EPA  is  approving  this  provision  of 
RATFA  so  that  Arkansas  can  "assert 
without  challenge  the  specific  HSWA 
requirements  in  RCRA  Section  3004(u) 
which  call  for  authority  to  assure  that 
permits  issued  after  11/8/84  require 
corrective  action  for  releases  of 
hazardous  waste  or  hazardous 
constituents  from  any  solid  waste 
management  unit  at  a  facility, 
regardless  of  when  the  waste  was 
placed  in  the  unit".^  (Emphasis  is  in  the 
original  of  the  Independent  Counsel's 
Statement,  see  pages  12  through  13  of 
the  Statement.)  Arkansas  also  cites  to 
the  same  provision  in  RATFA  in  order 
to  have  an  equivalent  provision  to 
RCRA  3004(v).  EPA  is  also  approving 
any  other  provision  of  RATFA  necessary 
to  effectuate  the  implementation  of 
A.C.A  8-7-508(a)(l)  of  RATFA.  EPA 
notes  that  A.C.A  &-7-508(a)(l)  provides 
for  the  issuance  of  orders  and  not 
permits,  ADEQ  has  explained  in  its 
Independent  Counsel  Statement  how 
State  law  allows  this  provision  to  be 
■  used  as  authority  to  write  RCRA 
corrective  action  permit  terms.  EPA  is 
relying  on  the  accuracy  of  this  legal 


analysis  in  finding  that  Arkansas  has 
equivalent  provisions  to  RCRA  3004(u) 
and  (v).  EPA  is  approving  this  provision 
of  RATFA  as  an  equivalent  permitting 
authority  only  and  not  as  an 
enforcement/order  authority.  See  the 
discussion  below. 

The  EPA,  as  a  point  of  clarification  on 
the  approval  of  Arkansas  Corrective 
Action  permitting  authority,-  is  only 
approving  a  permitting  program  for 
corrective  action  and  not  for  an  order 
authority  similar  to  RCRA  section 
3008(h).  The  EPA  has  had  a 
longstanding  policy  of  not  authorizing 
States  for  corrective  action  order 
authority,  but  retaining  that  federal 
enforcement  authority  ^  (see  55  FR 
30798,  30855  July  27,  1990).  It  is 
especially  important  that  EPA  clarify 
these  matters  since  Arkansas  is  in  the 
8th  Circuit  Court  of  Appeals  and  subject 
to  that  Court's  ruling  in  Harmon 
Industries,  Inc.  v.  Carol  Browner.  191  F 
3rd  897  (8th  Cir.  Sept  16,  1999).  This 
decision  significantly  reduced  EPA's 
ability  to  take  enforcement  actions  in  an 
authorized  State.  In  addition,  RATFA  is 
not  a  permitting  program.  RATFA  is 
more  similar  to  EPA's  Superfund 
program  in  that  it  seeks  to  remediate 
releases  of  hazardous  substances  to  the 
environment  by  issuing  remediation 
orders.  All  of  EPA's  former  and  the 
present  actions  in  revising  Arkansas 
authorized  RCRA  program  to  include 
corrective  action  authority  were  done  in 
the  context  of  revising  Arkansas' 
permitting  authority  to  be  equivalent  to 
EPA's  permitting  authority  at  40  CFR 
part  270.  Furthermore,  Arkansas' 
RATFA  authority  is  broader  in  scope 
than  the  EPA  RCRA  program.  It  covers 
hazardous  substances  (as  defined  in  the 
State  Act)— not  only  hazardous  waste,  it 
allows  for  cost  recovery  by  the  State, 


'  As  a  point  of  clarificatioD,  EPA  interprets  RCRA 
sections  3004(u)  and  (v)  as  encompassing  the 
statutory  definition  of  hazardous  waste  found  at 
KCRA  section  1004(5)  not  just  the  regulatory 
definition  of  listed  or  identified  characteristic 
hazardous  waste  found  in  40  CFR  part  261. 
Therefore.  EPA  can  enforce  any  permit  term  issued 
my  Arkansas  that  includes  a  solid  waste  which 
meets  the  statutory  definition  of  being  a  hazardous 
waste  or  a  hazardous  waste  constituent. 


2  The  clarification  applies  not  only  to  this 
authorization  for  RCRA  Clusters  III  through  IX  and 
Checklist  181  a  portion  of  Cluster  X,  but  also  to  all 
previous  revisions  of  the  Arkansas  Hazardous 
Waste  Management  Program  where  RCRA 
corrective  action  authority  was  discussed 
particularly  the  program  revision  found  at  56  FR 
47153.  September  18,  1991 

'  EPA  is  not  establishing  as  part  of  Arkansas' 
authorized  RCRA  corrective  action  program  any 
type  of  remedial  order  authority  such  as  A.C.A. 
Sections  ft-7-214.  and  8-7-1101.  These  other  laws/ 
authorities  were  discussed  in  the  State's 
Independent  Counsel's  Statement  and  its 
application  for  this  and  previous  corrective  action 
revisions.  While  illustrative  of  the  State's  overall 
authority  to  perform  corrective  action  and  order 
remedial  actions,  it  is  unrelated  to  whether  or  not 
its  RCRA  permit  authority  is  equivalent  to  the 
Federal  permit  authority  The  EPA  is  supportive  of 
the  States  having  broad  authority  to  protect  human 
health  and  the  envirotunent,  but  those  additional 
authorities  are  not  being  approved  as  part  of 
Arkansas'  federally  authorized  RCRA  corrective 
action  program  and  are  considered  State  only 
programs. 


and  provides  for  responsible  parties  to 
share  liability. 

The  State  adopted  the  Federal  rules 
addressed  at  Checklist  140  (Carbamate 
Production  Identification  and  Listing  of 
Hazardous  Waste),  as  they  were  initially 
promulgated  in  the  Federal  Register, 
verbatim  at  the  appropriate  citations 
and  without  modification  from  the 
Federal  language.  The  State  conducted 
an  independent  rulemaking,  and  the 
subsequent  vacatur  of  the  Federal  rules 
in  Dithiocarbamate  Task  Force  v.  EPA 
does  not  apply  to  the  State  regulations. 
The  State  provisions  included  the 
vacated  waste  streams,  which  made  the 
rule  broader  in  scope  than  Federal 
provisions.  Arkansas  has  only  one 
generator  of  these  wastes  (Zeneca  Ag 
Products),  who  subsequently  applied  to 
the  Commission  for  a  one-year  variance 
from  the  State  listing  of  these  wastes. 
The  Commission  granted  variance, 
which  expired  February  28, 1998.  The 
State  has  listed  wastes  for  K156,  K157 
and  K158  including  3-iodo-2-propynyl 
n-butycarbamate  (IPBC)  which  also  was 
vacated  by  the  Federal  regulations. 

A.C.A.  §  8-7-214  does  not  limit  the 
authority  of  A.C.A.  §8-7-204(b)  to  seek 
immediate  relief  in  any  court  to  retain 
any  violations  or  compel  any  specific 
remedial  action.  In  this  sense,  A.C.A 
§  8-7-204(b)  is  broader  in  scope  and 
effect  because  this  statute  does  not 
specifically  require  that  the  activity  be 
"endangering  or  causing  damage  to 
public  health  or  the  environment,  it 
merely  requires  that  there  exists  a 
violation.  A.C.A  §8-7-214  authorizes 
the  issuance  of  an  administrative  order 
without  notice  or  hearing  as  necessary 
to  protect  the  public  health  and 
environment.  This  statute  does  require 
that  there  be  a  finding  of  an  "imminent 
hazard",  but  is  also  broader  in  scope 
than  the  Federal  provisions  in  that  an 
order  under  A.C.A.  §  8-7-214  can  be 
issued  without  there  being  any 
"unauthorized  activity."  A.C.A.  §8-7- 
204(b),  §  8-7-209(a)(7)  and  (8),  and,  §8- 
7-214  are  mutually  independent 
alternatives  which  do  not  restrict  or 
limit  each  other,  and  which  provide  a 
broad  range  of  responses  to  a  particular 
issue  or  situation.  Broader  in  scope 
requirements  are  not  part  of  the 
authorized  program  and  EPA  can  not 
enforce  them. 

The  EPA  is  also  clarifying  that  the 
State  has  adopted  40  CFR  part  268  and 
the  following  sections  are  not  delegable 
to  the  State  because  of  the  national 
concerns  which  must  be  examined 
when  decisions  are  made  relative  to 
them:  40  CFR  part  268.5  (case-by-case 
effective  date  extensions)  and  268.42(b) 
(application  for  alternate  treatment 
meUiod).  "No  migration"  petitions 
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under  268.6  will  be  handled  by  EPA. 
even  though  States  may  be  authorized  to 
grant  such  petition  in  the  futiue.  The 
State  also  is  seeking  authorization  for 
Checklist  162  (Clarification  Standards 
for  Hazardous  Waste  LDR  Treatment 
Variances,  and  has  adopted  40  CFR  part 
268.44(a),  however,  EPA  wants  to  clarify 
that  the  provisions  at  40  CFR  part 
268.44(a)-(g)  addresses  general 
treatment  standard  variances;  and  the 
authority  for  such  variances  is  not 
delegable  to  the  State  because  these 
variances  could  result  in  nationally 
applicable  standards  for  a  new  waste 
treatability  group. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

The  EPA  will  administer  any  RCRA 
permits  or  portions  of  permits  it  has 
issued  to  facilities  in  the  State  until  the 
State  becomes  authorized.  At  the  time 
the  State  program  is  authorized  for  new 
rules,  EPA  will  transfer  all  permits  or 
portions  of  permits  issued  by  EPA  to  the 
State.  The  EPA  will  not  issue  any  more 
permits  or  portions  of  permits  for  the 
provisions  listed  in  this  document  after 
the  effective  date  of  this  authorization. 
The  EPA  will  continue  to  implement 
and  issue  permits  for  HSWA 
requirements  for  which  the  State  is  not 
yet  authorized. 

I.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Notice? 

The  EPA  is  authorizing  the  State's 
changes  through  this  immediate  final 
action  and  is  publishing  this  rule 
without  a  prior  proposal  to  authorize 
the  changes  because  EPA  believes  it  is 
not  controversial  and  does  not  expect 
conunents  that  oppose  this  action.  The 
EPA  is  providing  an  opportunity  for 
public  comment  now.  In  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  proposes  to  authorize  the  State 
changes.  If  EPA  receives  comments 
which  oppose  this  authorization,  that 
document  will  serve  as  a  proposal  to 
authorize  the  changes. 

J.  Where  Do  I  Send  My  Comments  and 
When  Are  They  Due? 

You  should  send  written  comments  to 
Alima  Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  {6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  (214)  665-8533.  Please  refer  to 
Docket  Number  AR-00-0. 

We  must  receive  your  comments  by 
May  24,  2002.  You  may  not  have  an 
opportimity  to  comment  again.  If  you 
want  to  comment  on  this  action,  you 
must  do  so  at  this  time. 


K.  What  Happens  if  EPA  Receives 
Comments  Opposing  This  Action? 

If  EPA  receives  comments  which 
oppose  this  authorization,  a  second 
Federal  Register  notice  will  be 
published  before  the  time  the  immediate 
final  rule  takes  effect.  The  second  notice 
may  withdraw  the  immediate  final  rule 
or  identify  the  issues  raised,  or  respond 
to  the  comments  and  affirm  that  the 
immediate  final  rule  will  take  effect  as 
scheduled. 

L.  When  Will  This  Approval  Take 
Effect? 

Unless  EPA  receives  comments  that 
oppose  this  action,  this  final 
authorization  approval  will  become 
effective  without  further  notice  on  [une 
24,2002. 

M.  Where  Can  I  Review  the  State's 
Application? 

You  can  view  and  copy  the  State  of 
Arkansas'  application  from  8:30  a.m.  to 
4:00  p.m.  Monday  through  Friday  at  the 
following  addresses:  Arkansas 
Department  of  Environmental  Quality. 
8101  Interstate  30,  Little  Rock.  Arkansas 
72219,  (501)  682-0876  and  EPA.  Region 
6,  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733. (214)  665-6444.  For 
further  information  contact  Alima 
Patterson,  Regional  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G).  Multimedia  Planning 
and  Permitting  Division.  EPA  Region  6, 
1445  Ross  Avenue.  Dallas,  Texas  75202- 
2733,(214)665-8533. 

N.  How  Does  Today's  Action  Affect 
Indian  Country  in  Arkansas? 

Arkansas  is  not  authorized  to  carni 
out  its  Hazardous  Waste  Program  in 
Indian  countn.'  within  the  State.  This 
authority  remains  with  EPA.  Therefore, 
this  action  has  no  effect  in  Indian 
country. 

O.  What  Is  Codification? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
Hazardous  Waste  Program  into  the  CFR. 
The  EPA  does  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  The  EPA  reserves  the  amendment 
of  40  CFR  part  272,  subpart  E  for  this 
codification  of  Arkansas'  program 
changes  until  a  later  date. 

Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735.  October  4.  1993),  and 
therefore  this  action  is  not  subject  to 
review  by  0MB.  This  action  authorizes 
State  requirements  for  the  purpose  of 


RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly.  I  certify'  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator)'  Flexibility  Act  (5  U  S.C.  601 
et  seq).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law.  it  does  not  contam  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub,  L.  104-^).  For 
the  same  reason,  this  action  also  does 
not  significantly  or  uniquely  affect  the 
conununities  of  Tribal  governments,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9.  2000)  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10.  1999).  because  it 
merely  authorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997).  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  .effect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulator.'  action  under  Executive  Order 
12866. 

Under  RCRA  3006(b).  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCR.\.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntar>' 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  Februar>-  7,  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
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affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Roister.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  June  24.  2002. 

List  of  Subiects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  April  5.  2002. 
Gregg  A.  Cooke, 

Regional  Administrator,  Region  6. 

[FR  Doc.  02-10038  Filed  4-23-02;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32,  51  and  54 
[CC  Docket  No.  00-199;  FCC  02-68] 

2000  Biennial  Regulatory  Review  — 
Comprehensive  Review  of  the 
Accounting  Requirements  and 
Reporting  Requirements  for  Incumbent 
Local  Exchange  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  withdrawal  of 

amendment  and  partial  delay  of 

effective  date. 

summary:  In  this  document  the 
Commission  reinstates  Account  3400, 
Accumulated  amortization — tangible,  a 
Class  B  Account.  Reinstating  Account 
3400  is  less  burdensome  for  the  Class  B 
carriers.  We  also  clarify  that  mid-sized 
carriers  are  not  required  to-file  ARMIS 
43-02  (USOA  Report),  43-03  (Joint  Cost 
Report),  and  43-04  (Separations  and 
Access  Report),  The  Commission  delays 
the  effective  date  of  the  changes  to  the 
part  32  chart  of  accounts,  and  derivative 
changes  to  parts  51  and  54  of  the 
Commission  rules.  This  delay  would 
allow  the  accounting  changes  to  be 
implemented  at  the  beginning  of  the 
year. 

DATES:  The  amendment  removing 
§  32.3400,  published  at  67  FR  5688, 
(February  6,  2002),  which  was  to 
become  effective  August  6,  2002 
(however,  carriers  were  permitted  to 
implement  part  32  accounting  changes 
as  of  January  1.  2002)  is  withdrawn  as 
of  April  24,  2002.  All  other  amendments 
to  part  32  and  parts  51  and  54  published 
at  67  FR  5679-5702,  which  were  to 
become  effective  August  6,  2002 
(however,  carriers  were  permitted  to 
implement  part  32  accoimting  changes 
as  of  January  1,  2002)  are  delayed  until 
January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Rand,  Deputy  Chief,  PPD, 
Wireline  Competition  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  adopted  March  7,  2002 
and  released  March  8,  2002.  The  full 
text  of  the  document  is  available  for 
public  inspection  and  copying  during 
regulator  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street.  SW.,  Room  CY-A257, 
Washington  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  hitemational.  Portal  11 445  12th 
Street.  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 


863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Synopsis  of  Order  . 

/.  Background 

The  Commission  undertook  a 
comprehensive  review  of  the  accounting 
rules  and  Automated  Reporting 
Management  Information  System 
(ARMIS)  reporting  requirements  in  the 
Phase  2  Report  and  Order,  67  FR  5669 
(February  6,  2002).  Among  other  things, 
the  Conunission  eliminated  many  part 
32  accounts  and  reduced  ARMIS 
reporting  requirements  for  mid-sized 
local  exchange  carriers  (LECs).  On  the 
Commission's  motion,  pursuant  to 
§  1.108  of  the  Conmiission's  rules,  the 
Commission  issues  this  limited 
reconsideration  of  the  rules  adopted  in 
the  Phase  2  Report  and  Order.  In  this 
Order,  the  Commission  reinstates 
Account  3400,  Acciunulated 
amortization — tangible,  a  Class  B 
account,  at  the  request  of  United  States 
Telecom  Association  (USTA).  At 
Sprint's  request,  the  Commission 
clarifies  that  mid-sized  carriers  are  not 
required  to  file  ARMIS  43-02  (USOA 
Report).  43-03  (Joint  Cost  Report),  and 
43-04  (Separations  and  Access  Report). 
Finally,  at  the  request  of  the  Bell 
Operating  Companies  (BOCs),  the 
Commission  extends  the  effective  date 
of  the  changes  to  the  Part  32  chart  of 
accoimts,  and  derivative  changes  to 
parts  51  and  54,  adopted  in  the  Phase 
2  Report  and  Order,  to  January  1.  2003. 

//.  Discussion 

Account  3400,  Accumulated 
amortization — tangible.  In  the  Phase  2 
Report  and  Order,  the  Commission 
consolidated  many  of  the  Class  A  and 
Class  B  accoimts.  The  Commission 
reduced  the  number  of  Class  A  accoimts 
by  45  percent  while  retaining  the 
accounts  needed  by  the  Commission  or 
the  states  for  regulatory  purposes.  The 
Commission  also  added  several  Class  A 
subaccounts  requested  by  commenters. 
The  Commission  concluded  that  the 
Class  B  account  consolidation  should 
correspond  with  the  Class  A  account 
consolidation;  otherwise,  the  result 
would  be  contrary  to  the  intent  to  adopt 
a  less  burdensome  accounting  system 
for  the  Class  B  carriers.  The  Commission 
therefore  reduced  the  number  of  Class  B 
accounts  by  27  percent.  One  of  the  Class 
B  accounts  eliminated  was  Account 
3400,  Accumulated  amortization — 
tangible. 

■  Account  3400,  Accumulated 
amortization — tangible  is  used  by  Class 
B  companies  to  record  accumulated 
amortization  of  the  type  and  character 
required  of  Class  A  companies  in 
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Accounts  3410  and  3420.  The 
Commission  eliminated  this  account  in 
the  Phase  2  Report  and  Order,  but 
required  Class  B  carriers  to  use  Account 
3410,  Accumulated  amortization — 
capitalized  leases  for  part  of  what  was 
entered  into  Account  3400.  The 
remaining  portion  of  what  was  in 
Account  3400  was  intended  to  go  into 
Account  2682,  Leasehold 
improvements. 

USTA  argues  that  it  would  be  easier 
for  the  Class  B  companies  to  use 
Account  3400.  rather  than  allocate  what 
formerly  was  in  this  account  between 
two  other  accounts.  USTA  therefore 
proposes  that  the  Commission  reinstate 
Account  3400.  The  streamlining 
measures  adopted  in  the  Phase  2  Report 
and  Order  were  intended  to  benefit 
LECs,  both  large  and  small,  by  reducing 
the  number  of  accounts  they  were 
required  to  maintain,  while  maintaining 
those  needed  for  regulatory  purposes.  In 
light  of  USTA's  assertion  that  it  is  less 
burdensome  for  the  Class  B  carriers  to 
keep  Account  3400,  the  Commission 
concludes  that  it  would  be  appropriate 
to  retain  this  account.  Therefore,  on 
reconsideration,  and  at  the  request  of 
USTA,  the  Commission  retains  Account 
3400,  Accumulated  amortization — 
tangible. 

ARMIS  Reports.  ARMIS  is  an 
automated  reporting  system  developed 
by  the  Commission  to  collect  financial, 
operating,  service  quality,  and  network 
infrastructure  information  that  carriers 
are  required  to  collect  under 
Commission  rules.  ARMIS  Reports  43- 
01,  43-02,  43-03,  and  43-04  contain 
financial  information  of  carriers  with 
aimual  operating  revenues  that  cire  equal 
to  or  above  the  indexed  revenue 
threshold,  currently  $117  million. 
ARMIS  43-04  (Separations  and  Access 
Report)  collects  information  on  how 
costs  are  separated  between  the  federal 
and  state  jurisdictions. 

At  the  request  of  Sprint,  the 
Commission  clarifies  that  mid-sized 
carriers  are  not  required  to  file  the 
ARMIS  43-02,  43-03,  and  43-04  reports 
on  April  1,  2002.  As  Sprint  observes, 
one  of  the  goals  in  this  proceeding  is  to 
reduce  reporting  requirements  for  the 
mid-sized  carriers.  The  Commission 
hereby  clarifies  that  its  intention  was  to 
eliminate  the  obligation  of  mid-sized 
carriers  to  file  ARMIS  43-02,  43-03,  and 
43-04  on  April  1,  2002,  and  to  require 
the  mid-sized  carriers  to  file  the  revised 
43-01  and  43-8  reports  on  the  same 
schedule  as  the  larger  companies. 

Extending  the  effective  aate  of 
revisions  to  the  Part  32  chart  of 
accounts  to  January  1 .  2003.  In  the 
Phase  2  Report  and  Order,  the 
Commission  adopted  changes  to  the 


accounting  rules.  BellSouth,  on  behalf 
of  itself  and  SBC  Communications. 
Verizon,  and  Qwest,  requests  that  the 
Commission  extend  the  effective  date  of 
the  changes  to  the  part  32  chart  of 
accounts  to  Januar^'  1,  2003. 

The  Commission  agrees  with  these 
carriers  that  extending  the  effective  date 
of  the  new  part  32  chart  of  accounts  to 
January  1.  2003  would  allow  the 
accounting  changes  to  be  implemented 
at  the  beginning  of  the  fiscal  year  and 
would  avoid  the  dual  data  capturing 
that  could  occur  if  the  part  32  chart  of 
accounts  changes  were  implemented  in 
mid-year.  The  Commission  also  notes 
that  this  extension  will  give  carriers 
additional  time  to  revise  their 
accounting  systems  to  incorporate  the 
many  changes  to  the  part  32  chart  of 
accounts  adopted  in  the  Phase  2  Report 
and  Order.  Therefore,  on 
reconsideration,  and  at  the  request  of 
the  Bell  Operating  Companies,  the 
Commission  is  extending  the  effective 
date  of  the  changes  to  the  part  32  chart 
of  accounts  to  January  1 ,  2003. 

As  a  result  of  changes  in  the  effective 
date  for  the  accounting  rules,  carriers 
will  not  be  able  to  report  revised  2002 
data  on  April  1,  2003.  Consequently,  the 
revisions  to  the  ARMIS  Reports  43-^1, 
43-02,  and  43-03  shall  be  effective  for 
filings  due  April  1,2004. 

Therefore,  on  the  Commission's  own 
motion,  pursuant  to  §  1.108  of  the 
Commission's  rules,  the  Commission  is 
extending  the  effective  date  of  the  new 
part  32  chart  of  accounts  and  derivative 
changes  to  parts  51  and  54  adopted  in 
the  Phase  2  Report  and  Order  to  Januar\- 
1,  2003.  The  Commission  is  retaining 
Account  3400,  Accumulated 
amortization — tangible,  and  the 
Commission  is  clarifying  that  mid-sized 
LECs  are  not  required  to  file  the  ARMIS 
43-02,  43-03,  and  43-04  reports  on 
April  1,2002. 

///.  Procedural  Matters 

Final  Regulatory  Flexibility 
Certification.  The  Regulatory  Flexibility 
Act  of  1980.  as  amended,  (RFA), 
requires  that  a  regulatory  flexibility 
analysis  be  prepared  for  notice  and 
comment  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,  "  "small  organization." 
and  "small  governmental  "jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern  "  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 


definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
In  the  Phase  2  Report  and  Order,  the 
Commission  streamlined  the  Class  A 
and  Class  B  accounts  and  .\RMIS 
reporting  requirements  for  incumbent 
LECs.  and  further  reduced  the 
accounting  and  reporting  requirements 
for  mid-sized  incumbent  LECs.  These 
rule  changes  generally  reduced  the 
accounting  and  reporting  requirements 
for  all  incumbent  LECs.  In  this  Order  on 
Reconsideration,  the  Commission  is 
reinstating  one  Class  B  account,  at  the  - 
request  of  USTA.  The  Commission  is 
also  clarif\'ing  that  mid-sized  carriers 
are  not  required  to  file  the  ARMIS  43- 
02.  43-03.  and  43-04  Reports,  also  at 
the  request  of  USTA.  Finally,  the 
Commission  is  extending  the  effective 
date  for  the  new  chart  of  accounts 
adopted  in  the  Phase  2  Report  and 
Order  Xo  January  1.  2003,  pursuant  to 
the  BOCs'  request.  This  will  allow 
carriers,  including  small  entities,  more 
time  to  make  the  necessajy  changes  to 
their  accounting  systems.  These  rule 
changes  and  clarification  will  further 
reduce  accounting  and  reporting 
burdens  for  incumbent  LECs.  Therefore, 
we  certify,  pursuant  to  section  605fb)  of 
the  RFA,  that  the  rules  adopted  herein 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A'.  Ordering  Clauses 

Pursuant  to  section  220(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220(g),  changes  to 
the  chart  of  accounts  in  part  32.  System 
of  Accounts,  adopted  in  the  Report  and 
Order  in  CC  Docket  No.  00-199  shall  be 
effective  January  1.  2003.  We  will, 
however,  permit  carriers  to  implement 
the  §  32.3400  rule  change  as  of  January 
1. 2002. 

Pursuant  to  the  authority  contained  in 
sections  1.  4(i).  4(j).  201-205.  and  218- 
220  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C.  sections  151. 
154(i),  154(j),  201-205,  and  218-220. 
that  mid-sized  incumbent  local 
exchange  carriers  are  not  required  to  file 
FCC  Report  43-02.  the  USOA  Report: 
FCC  Report  43-03.  the  Joint  Cost  Report: 
and  FCC  Report  43-04,  the  Separations 
and  Access  Report  for  filings  due  April 
1,2002. 

Pursuant  to  the  authority  contained  in 
sections  1.  4(i),  4(j),  201-205,  and  218- 
220  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  sections  151. 
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154(i).  154(j),  201-205.  and  218-220, 
that  revisions  to  FCC  Report  43-01,  the 
Annual  Summary  Report;  FCC  Report 
43-02,  the  USOA  Report:  and  FCC 
Report  43-03.  the  Joint  Cost  Report  as 
set  forth  previously  shall  be  effective  for 
filings  due  April  1,2004. 

Pursuant  to  the  authority  contained  in 
§0.291  of  the  Commission's  rules,  47 
CFR  0.291,  that  the  Common  Carrier 
Bureau  is  delegated  authority  to 
implement  all  changes  to  ARMIS 
reporting  as  above  set  forth. 

List  of  Subject  in  47  CFR  Parts  32,  51 
and  54. 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Communications  Commission. 

Williain  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-9880  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  S712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[Docket  No.  020418069-2089-01 ;  I.D. 
041702B] 

RIN  0648-AP96 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawl  Activities; 
LeathertMck  Conservation  Zone 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  area  gear  restriction. 

summary:  NMFS  is  closing,  for  a  short 
2-week  period,  all  inshore  waters  and 
offshore  waters  10  nautical  miles  (nm) 
(18.5  km)  seaward  of  the  COLREGS 
demarcation  line,  boimded  by  31°  N.  lat. 
(approximately  St.  Andrews  Sound, 
Georgia)  and  32°  N.  lat.  (approximately 
Tybee  Island,  Georgia)  within  the 
Leatherback  Conservation  Zone,"  to 
fishing  by  shrimp  trawlers  required  to 
have  a  turtle  excluder  device  (TED) 
installed  in  each  net  that  is  rigged  for 
fishing,  unless  the  TED  has  an  escape 
opening  large  enough  to  exclude 
leatherback  turtles,  as  specified  in  the 
regulations.  This  action  is  necessary  to 
reduce  mortality  of  endangered 
leatherback  sea  turtles  incidentally 
captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  from 
April  19,  2002  through  11:59  p.m.  (local 
time)  on  May  3,  2002. 


ADDRESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  301-713-0376.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bernhart  (ph.  727-570-5312,  fax 
727-570-5517.  e-mail 
David.Bemhart@noaa.gov);  or  Barbara 
Schroeder  (ph.  301-713-1401,  fax  301- 
713-0376,  e-mail 
Barbara .  Sch  roeder@n  oaa.gov). 

For  assistance  in  modifying  TED 
escape  openings  to  exclude  leatherback 
sea  turtles,  fishermen  may  contact  gear 
specialists  at  the  NMFS,  Pascagoula.  MS 
laboratory  by  phone  228-762-4591  or 
fax  228-769-8699. 
SUPPLEMENTARY  INFORMATION: 
SUPPLEMENTARY  INFORMATION: 
Prohibitions  on  taking  sea  turtles  are 
governed  by  regulations  implementing 
the  Endangered  Species  Act  at  50  CFR 
parts  222  and  223.  The  incidental  take 
of  turtles  during  shrimp  fishing  in  the 
Atlantic  Ocean  off  the  coast  of  the 
southeastern  United  States  and  in  the 
Gulf  of  Mexico  is  excepted  from  the 
taking  prohibition  pursuant  to  sea  turtle 
conservation  regulations  at  50  CFR 
223.206,  which  include  a  requirement 
that  shrimp  trawlers  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing.  The  use  of  TEDs 
significantly  reduces  mortality  of 
loggerhead,  green,  Kemp's  ridley,  and 
hawksbill  sea  turtles.  Because 
leatherback  turtles  are  larger  than  the 
escape  openings  of  most  NMFS- 
approved  TEDs,  use  of  these  TEDs  is  not 
an  effective  means  of  protecting 
leatherback  turtles. 

Through  a  final  rule  (60  FR  47713 
September  14, 1995).  NMFS  established 
regulations  to  provide  protection  for 
leatherback  turtles  when  they  occur  in 
locally  high  densities  during  their 
annual,  spring  northward  migration 
along  the  Atlantic  seaboard.  Within  the 
Leatherback  Conservation  Zone,  NMFS 
may  close  an  area  for  2  weeks  when 
leatherback  sightings  exceed  10  animals 
per  50  imi  (92.6  km)  during  repeated 
aerial  surveys  pursuant  to 
§  223.206(d)(2)(iv)(A)  through  (C). 

An  initial  aerial  survey  conducted  on 
March  29.  2002,  along  the  Georgia  coast 
documented  17  leatherback  tiulles  over 
a  total  survey  trackline  of  approximately 
80  nm  (148  km).  Concentrations  were 
noted  in  waters  off  Wassaw,  Ossabaw, 
St.  Catherines,  and  Sapelo  Islands.  No 
shrimp  trawlers  were  seen  working.  Due 
to  mechanical  difficulties,  the  siirvey 


did  not  continue  south  of  Sapelo  Islcind. 
A  replicate  survey  was  flown  along  the 
entire  Georgia  coast  on  April  15.  2002. 
Thirty-three  leatherback  turtles  and  77 
shrimp  trawlers  were  spotted,  over  a 
total  survey  trackline  of  approximately 
190  nautical  miles  (352  km). 
Leatherbacks  were  concentrated  again 
off  Ossabaw,  St.  Catherines,  and  Sapelo 
Islands  and  also  off  Jekyll  and  St. 
Simons  Islands.  Leatherbacks  were  also 
spotted  off  Tybee  Island  in  the  north 
and  Cumberland  Island  in  the  south. 
The  sighting  ft'equencies  in  the  original 
and  replicate  surveys  all  met  or 
exceeded  the  regulatory  standard  of  at 
least  10  animals  within  a  50  nautical 
mile  (92.6  km)  length  of  survey 
trackline. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  is  closing  all 
inshore  waters  and  offshore  waters 
within  10  nm  (18.5  km)  seaward  of  the 
COLREGS  demarcation  line,  bounded 
by  31°  N.  lat.  and  32"  N.  lat..  within  the 
Leatherback  Conservation  Zone  to 
fishing  by  shrimp  trawlers  required  to 
have  a  TED  installed  in  each  net  that  is 
rigged  for  fishing,  imless  the  TED 
installed  has  an  escape  opening  large 
enough  to  exclude  leatherback  tvulles, 
meeting  the  specifications  at  50  CFR 
223.207(a)(7)(ii)(B)(l)  or  (2)  or 
223.207(c)(l)(iv)(B).  These  regulations 
specify  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TEDs  to  allow  leatherbacks  to 
escape. 

The  regulations  at  50  CFR 
223.206(d)(2)(iv)  also  state  that 
fishermen  operating  in  the  closed  area 
with  TEDs  modified  to  exclude 
leatherback  turtles  must  notify  the 
NMFS  Southeast  Regional 
Administrator  of  their  intention  to  fish 
in  the  closed  area.  This  aspect  of  the 
regiilations  does  not  have  a  current 
Office  of  Management  and  Budget 
control  nimiber,  issued  pursuant  to  the 
Paperwork  Reduction  Act. 
Consequently,  fishermen  are  not 
required  to  notify  the  Regional 
Administrator  prior  to  fishing  in  the 
closed  area,  but  they  must  still  meet  the 
gear  requirements. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  AA  is  taking  this  action  in 
accordance  with  the  requirements  of  50 
CFR  223.206{d)(2)(iv)  to  provide 
protection  for  endangered  leatherback 
sea  turtles  from  incidental  capture  and 
drowning  in  shrimp  trawls.  Leatherback 
sea  turtles  are  occurring  in  high 
concentrations  in  coastal  waters  in 
shrimp  fishery  statistical  zone  31.  This 


Federal  Register  /  Vol.  67,  No.  79 /Wednesday,  April  24,  2002 /Rules  and  Regulations  20055 


action  allows  shrimp  fishing  to  continue 
in  the  affected  area  so  long  as  fishermen 
make  the  required  gear  modifications. 

Pursuant  to  5  U.S.C.  553(b)(B).  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  As  a  sizeable 
concentration  of  leatherback  turtles  was 
recently  observed  in  close  proximity  to 
a  large  number  of  shrimp  trawlers,  it  is 
extremely  likely  that  interactions  will 
occur.  It  would  be  impracticable  to 
provide  prior  notice  and  opportunity  for 
comment  because  providing  notice  and 
comment  would  prevent  the  agency 
from  implementing  the  necessary  action 
in  a  timely  manner  to  protect  the 
endangered  leatherback. 

Pursuant  to  5  U.S.C.  553(d)(3).  the  AA 
finds  that  there  is  good  cause  not  to 
delay  the  effective  date  of  this  rule  for 
30  days.  Such  delay  would  prevent  the 
agency  from  implementing  the 
necessary  action  in  a  timely  manner  to 
protect  the  endangered  leatherback. 
Accordingly,  the  AA  is  making  the  rule 
effective  April  19.  2002  through  May  3. 
2002.  This  closure  has  been  announced 
on  the  NOAA  weather  channel,  in 
newspapers,  and  other  media.  Shrimp 
trawlers  may  also  call  (727)570-5312  for 
updated  area  closure  information.  As 
prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq..  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule 
requiring  TED  use  in  shrimp  trawls  and 
the  regulatory-  framework  for  the 
Leatherback  Conservation  Zone  (60  FR 
47713,  September  14.  1995).  Copies  of 
the  EA  are  available  (see  ADDRESSES). 

Dated:  April  19.  2002. 
Rebecca  Lent 

Deputy  Assistant  Administrator  for 

Regulator}'  Programs.  Xational  Marine 

Fisheries. 

[FR  Doc,  02-10060  Filed  4-19-02;  3:30  pml 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  230 
[1.D.041602A] 

Whaling  Provisions:  Aboriginal 
Subsistence  Whaling  Quotas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  aboriginal 

subsistence  whaling  quota. 

summary:  NMFS  announces  the 
aboriginal  subsistence  whaling  quota  for 
bowhead  whales,  and  other  limitations 
deriving  from  regulations  adopted  at  the 
1997  Annual  Meeting  of  the 
International  Whaling  Commission 
(IWC).  For  2002.  the  quota  is  75 
bowhead  whales  struck.  This  quota  and 
other  limitations  will  govern  the  harvest 
of  bowhead  whales  by  members  of  the 
Alaska  Eskimo  Whaling  Commission 
(AEWC). 

DATES:  Effective  April  24.  2002. 
ADDRESSES:  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1315  East  West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Yates.  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  Aboriginal 
subsistence  whaling  in  the  United  States 
is  governed  by  the  Whaling  Convention 
Act  (16  U.S.C.  916  et  seq.].  which 
requires  the  Secretary  of  Commerce 
(Secretary)  to  publish,  at  least  annually, 
aboriginal  subsistence  whaling  quotas 
and  any  other  limitations  on  aboriginal 
subsistence  whaling  deriving  from 
regulations  of  the  IWC. 

At  the  1997  Annual  Meeting  of  the 
IWC.  the  Commission  set  quotas  for 
aboriginal  subsistence  use  of  bowhead 
whales  from  the  Bering-Chukchi- 
Beaufort  Seas  stock.  The  bowhead  quota 
was  based  on  a  joint  request  by  the 
United  States  and  the  Russian 
Federation,  accompanied  by 
documentation  concerning  the  needs  of 
2  Native  groups:  Alaska  Eskimos  and 
Chukotka  Natives  in  the  Russian  Far 
East. 

This  action  by  the  IWC  thus 
authorized  aboriginal  subsistence 
whaling  by  the  AEWC  for  bowhead 
whales.  This  aboriginal  subsistence 
harvest  is  conducted  in  accordance  with 
a  cooperative  agreement  between  NOAA 
and  the  AEWC. 

The  IWC  set  a  5-year  block  quota  of 
280  bowhead  whales  landed.  For  each 
of  the  years  1998  through  2002,  the 
number  of  bowhead  whales  struck  may 
not  exceed  67,  except  that  any  unused 
portion  of  a  strike  quota  from  any  year. 
including  15  unused  strikes  from  the 
1995-1997  quota,  may  be  carried 
forward.  No  more  than  15  strikes  may  be 
added  to  the  strike  quota  for  any  1  year. 
The  2001  strike  quota  was  75.  At  the 
end  of  the  2001  harvest,  there  were  15 
unused  strikes  available  for  carry- 


forward, so  the  combined  strike  quota 
for  2001  is  also  82  (67  ->■  15), 

The  United  States  and  the  Russian 
Federation  have  concluded  an 
arrangement  to  ensure  that  the  total 
quota  of  bowhead  whales  landed  and 
struck  in  2002  will  not  exceed  the 
quotas  set  by  the  IWC,  Under  that 
arrangement,  the  Russian  natives  may 
use  no  more  than  7  strikes,  and  the 
Alaska  Eskimos  may  use  no  more  than 
75  strikes. 

NOAA  is  assigning  75  strikes  to  the 
Alaska  Eskimos,  The  AEWC  will 
allocate  these  strikes  among  the  10 
villages  whose  cultural  and  subsistence 
needs  have  been  documented  in  past 
requests  for  bowhead  quotas  from  the 
IWC,  and  will  ensure  that  its  hunters 
use  no  more  than  75  strikes. 

Other  Limitations 

The  IWC  regulations,  as  well  as  the 
NOAA  rule  at  50  CFR  230,4(c).  forbid 
the  taking  of  calves  or  any  whale 
accompanied  by  a  calf. 

NOAA  rules  (at  50  CFR  230,4)  contain 
a  number  of  other  prohibitions  relatmg 
to  aboriginal  subsistence  whaling,  some 
of  which  are  summarized  here  Only 
licensed  whaling  captains  or  crew  under 
the  control  of  those  captains  may  engage 
in  whaling.  They  must  follow  the 
provisions  of  the  relevant  cooperative 
agreement  between  NOA^  and  a  Native 
.'\merican  whaling  organization.  The 
aboriginal  hunters  must  have  adequate 
crew,  supplies,  and  equipment.  They 
may  not  receive  money  for  participating 
in  the  hunt.  No  person  may  sell  or  offer 
for  sale  whale  products  from  whales 
taken  in  the  hunt,  except  for  authentic 
articles  of  Native  handicrafts.  Captains 
mav  not  continue  to  whale  after  the 
relevant  quota  is  taken,  after  the  season 
has  been  closed,  or  if  their  licenses  have 
been  suspended.  They  may  not  engage 
in  whaling  in  a  wasteful  manner. 

Dated:  April  18,  2002. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulator}-  Programs.  National  Marine 
Fisheries  Service. 
|FR  Doc,  02-10082  Filed  4-2.3-02:  8:45  am| 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  0110O524&-2O12-02;  I.D. 
041802A] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery;  Total 
Allowable  Catch  Harvested  for  Period 
1 1n  Management  Area  1A 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  directed  fishery  for 

Management  Area  lA. 

SUMMARY:  NMFS  aimounces  that  95 
percent  of  the  Atlantic  herring  total 
allowable  catch  (TAC)  allocated  to 
Management  Area  lA  (Area  lA)  for  the 
first  seasonal  period  of  the  fishing  year 
2002  has  been  harvested.  Therefore, 
federally  permitted  vessels  may  not  fish 
for,  catch,  possess,  transfer  or  land  more 
than  2,000  lb  {907.2  kg)  of  Atlantic 
herring  harvested  from  Area  lA  per  trip 
or  calendar  day  until  Jime  1,  2002,  when 
the  second  seasonal  period  TAC 
becomes  available.  Regulations 
governing  the  Atlantic  herring  fishery 
require  publication  of  this  notification 
when  95  percent  of  the  Atlantic  herring 
TAC  allocated  to  first  seasonal  period  in 
Area  lA  has  been  harvested  to  advise 
vessel  and  dealer  permit  holders  that  no 
TAC  is  available  for  the  directed  fishery 
for  Atlantic  herring  harvested  from  Area 
lA. 

DATES:  Effective  0001  hrs  local  time, 
April  26.  2002,  through  2400  hrs  local 
time.  May  31,  2002. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Fishery  Policy  Analyst,  at 
(978) 281-9104. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Atlantic 
herring  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  optimiun  yield, 
domestic  and  foreign  fishing,  domestic 
and  joint  venture  processing,  and 
management  area  TACs.  The  Atlantic 
herring  specifications  for  fishing  year 
2002  were  published  in  the  Federal 
Register  on  January  24,  2002  (67  FR 
3442).  Framework  1  to  the  Atlantic 
Herring  FMP  was  published  in  the 
Federal  Register  on  January  24,  2002 
(67  FR  3445).  This  action  modified  the 
specification  of  herring  quota  for 
Management  Area  lA  by  establishing 
two  quota  periods.  This  action  modified 
the  2002  Area  lA  TAC  of  60.000  mt  by 


allocating  6,000  mt  (13.224,000  lb)  to 
the  January  -  May  period,  leaving  54.000 
rat  for  the  June-December  period. 

The  regulations  at  50  CFR  648.202 
require  the  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
to  monitor  the  Atlantic  herring  fishery 
in  each  of  the  four  management  areas 
designated  in  the  FMP  and,  based  upon 
dealer  reports,  state  data,  and  other 
available  information,  to  determine 
when  the  harvest  of  Atlantic  herring  is 
projected  to  reach  95  percent  of  the 
Period  1  TAC  (5,700  mt;  12,562.800  lb) 
allocated  to  Area  lA.  When  such  a 
determination  is  made,  NMFS  is 
required  to  publish  notification  in  the 
Federal  Register  notifying  vessel  and 
dealer  permit  holders  that,  effective 
upon  a  specific  date,  vessels  may  not 
fish  for,  catch,  possess,  transfer  or  land 
more  than  2,000  lb  (907.2  kg)  of  herring 
per  trip  or  calendar  day  from  Area  1 
until  June  1,  2002.  when  the  second 
seasonal  period  TAC  becomes  available. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  95 
percent  of  the  Atlantic  herring  TAC 
allocated  to  Area  lA  for  Period  1  of 
fishing  year  2002  has  been  harvested. 
Therefore,  effective  0001  hrs  local  time, 
April  26,  2002,  federally  permitted 
vessels  may  not  fish  for.  catch,  possess, 
transfer  or  land  more  than  2,000  lb 
(907.2  kg)  of  Atlantic  herring  harvested 
from  Area  lA  per  trip  or  calendar  day 
until  the  second  seasonal  period  TAC 
becomes  available  at  0001  hrs,  June  1. 
2002.  Vessels  may  transit  an  area  that  is 
limited  to  the  2.00Q-lb  (907.2-kg)  limit 
with  more  than  2.000  lb  (907.2  kg)  of 
herring  on  board,  providing  all  fishing 
gear  is  stowed  and  not  available  for 
inunediate  use,  as  required  by  § 
648.23Cb).  A  vessel  may  land  herring  in 
an  area  that  is  limited  to  the  2,000-lb 
(907.2-kg)  limit  specified  in 
§  648.202(a)  with  more  than  2,000  lb 
(907.2  kg)  of  herring  on  board,  providing 
such  herring  were  caught  in  an  area  or 
areas  not  subject  to  the  2,000-lb  (907.2- 
kg)  limit  and  providing  all  fishing  gear 
is  stowed  and  not  available  for 
inunediate  use  as  required  by 
§  648.23(b).  Effective  April  26.  2002. 
federally  permitted  dealers  are  also 
advised  that  they  may  not  piut:hase 
Atlantic  herring  from  federally 
permitted  Atlantic  herring  vessels  that 
harvest  more  than  2.000  lb  (907.2  kg)  of 
Atlantic  herring  from  Area  lA  through 
Jime  1.  2002,  0001  hrs  local  time. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  imder 
E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  18,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  02-9953  Filed  4-18-02;  3:26  pm] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  01 05021 10-111 0-01 ;  I.D. 
040902H] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason 
Adjustment  #1 -Commercial  and 
Recreational  Inseason  Adjustments 
From  Cape  Falcon  to  Humbug 
Mountain,  OR 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustments;  request 

for  comments. 

SUMMARY:  NMFS  annoimces  that  the 
commercial  and  recreational  fisheries 
for  all  salmon  except  coho,  in  the  areas 
from  Cape  Falcon  to  Humbug  Mountain, 
OR.  opened  March  20,  2002,  and  April 
1,  2002,  respectively,  and  will  continue 
through  dates  to  be  determined  in  the 
management  measures  for  year  2002 
ocean  salmon  fisheries  in  the  U.S. 
exclusive  economic  zone  (EEZ).  These 
actions  are  necessary  to  conform  to  the 

2001  announcement  of  meUiagement 
measures,  and  subsequent 
recommendations  by  the  Pacific 
Fisheries  Management  Coimcil.  for  year 

2002  salmon  seasons  opening  earlier 
than  May  1.  2002.  and  are  intended  to 
provide  access  to  the  year  2002  chinook 
salmon  optimum  yield. 

DATES:  Effective  0001  hours  local  time 
(l.t.)  March  20,  2002,  for  the  commercial 
fishery,  and  0001  hours  l.t.  April  1. 
2002,  for  the  recreational  fishery,  until 
the  effective  date  of  the  year  2002 
management  measures,  which  will  be 
published  in  the  Federal  Register  for 
the  west  coast  salmon  fisheries. 
Comments  will  be  accepted  through 
May  9.  2002. 

ADDRESSES:  Comments  on  these  actions 
must  be  mailed  .to  D.  Robert  Lohn, 
Regional  Administrator.  Northwest 
Region.  NMFS,  NOAA.  7600  Sand  Point 
Way  N.E..  Bldg.  1.  Seattle.  WA  98115- 
0070;  or  faxed  to  206-526-6376;  or  Rod 
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Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS.  NOAA.  501  W.  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802- 
4132;  or  faxed  to  562-980-4018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Infonnation  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region.  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  In  the 

2001  annual  management  measures  for 
ocean  salmon  fisheries  (66  FR  23185, 
May  8,  2001),  NMFS  announced  that  the 
Pacific  Fishery  Management  Coimcil 
(Council)  would  consider  at  its  March 

2002  meeting  a  recommendation  to 
open  commercial  and  recreational 
seasons  for  all  salmon  except  coho  prior 
to  May  1,  2002,  in  areas  off  Oregon.  The 
data  to  determine  appropriate  opening 
dates  for  the  fisheries  prior  to  May  1  are 
not  available  until  just  before  the  March 
Council  meeting.  However,  the  fish 
become  available  for  harvest  before  the 
April  meeting  and  the  setting  of  the 
2002  seasons  at  that  meeting.  These 
inseason  actions  opening  the 
recreational  and  commercial  fisheries 
were  necessary  to  implement  the 
opening  of  these  seasons  and  allowing 
fisheries  prior  to  May  1,  2002. 

At  the  March  2002  meeting,  the 
Council  made  its  inseason 
recommendations  to  open  the 
recreational  and  commercial  fisheries, 
for  all  salmon  except  coho,  from  Cape 
Falcon  to  Humbug  Mountain,  OR,  on 
March  20,  2002,  and  April  1,  2002, 
respectively.  The  closing  dates  for  both 
fisheries  will  be  recommended  during 
the  April  2002  meeting  when  the  entire 
2002  management  measures  for  the  2002 
ocean  salmon  fisheries  are  adopted  by 
the  Council. 

The  commercial  fishery  for  all  salmon 
except  coho,  from  Cape  Falcon  to 
Humbug  Moimtain,  OR,  opened  on 
March  20,  2002.  Single-point,  single- 
shank  barbless  hooks  are  required.  No 
more  than  four  spreads  are  allowed  per 
line.  The  minimum  size  limit  is  26 
inches  (66.0  cm)  total  length  (19.5  in 
(49.5  cm)  head-off).  Chinook  not  less 
than  26  inches  (66.0  cm)  total  length 
(19.5  inches  (49.5  cm)  head-off)  taken 
during  open  seasons  south  of  Cape 
Falcon  may  be  landed  north  of  Cape 
Falcon  only  while  the  season  is  closed 
north  of  Cape  Falcon.  Oregon  State 
regulations  describe  a  closure  at  the 
mouth  of  the  Tillamook  Bay. 

The  recreational  fishery  for  all  salmon 
except  coho,  from  Cape  Falcon  to 


Humbug  Mountain,  OR,  opened  on 
April  1,  2002.  The  daily  possession 
limit  is  two  fish  per  day,  with  no  more 
than  six  fish  retained  in  7  consecutive 
days.  The  minimum  size  limit  is  20 
inches  (50.8  cm)  total  length.  All  gear 
must  have  no  more  than  two  single- 
point,  single-shank,  barbless  hooks. 
Oregon  State  regulations  describe  a 
closure  at  the  mouth  of  of  the  Tillamook 
Bay. 

The  Regional  Administrator  consulted 
with  representatives  of  the  Council, 
Washington  Department  of  Fish  and 
Wildlife,  Oregon  Department  of  Fish 
and  Wildlife,  and  the  California 
Department  Fish  amd  Game  regarding 
these  adjustments  at  the  March  2002 
Council  meeting  in  Sacramento,  CA.  As 
provided  by  the  inseason  notification 
procedures  at  50  CFR  660.411,  actual 
notice  to  fishermen  of  these  actions  was 
given  prior  to  0001  hours  l.t.,  March  20. 
2002.  and  0001  hours  l.t..  April  1,  2002, 
by  telephone  hotline  number  206-526- 
6667  or  800-662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz. 

These  actions  do  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
imder  5  U.S.C.  553(b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  such 
notification  and  delay  would  be 
impracticable  and  contrary  to  the  public 
interest.  As  previously  noted,  actual 
notice  of  these  actions  was  provided  to 
fishermen  through  telephone  hotline 
and  radio  notification.  This  action 
complies  with  the  requirements  of  the 
annual  management  measiures  for  ocean 
salmon  fisheries  (66  FR  23185,  May  8, 
2001)  and  the  West  Coast  Salmon  Plan. 
Prior  notice  and  opportunity  for  public 
comment  is  impracticable  because 
NMFS  and  the  state  agencies  have 
insufficient  time  to  provide  for  a 
proposed  rule  and  public  conunent 
between  the  time  the  fishery  catch  and 
effort  data  are  collected  to  determine  the 
extent  of  the  fisheries  and  the  time  the 
fish  are  available  to  the  ocean  fisheries. 
Moreover,  such  prior  notice  and  the 
opportunity  for  public  comment  is 
contrary  to  the  public  interest  because  it 
does  not  allow  commercial  and 
recreational  fishermen  appropriately 
controlled  access  to  the  available  fish  at 
the  time  they  are  available.  The  30-day 
delay  in  effectiveness  required  under 


U.S.C.  553(d)(1)  is  also  hereby  waived 
as  the  inseason  actions  described  in  this 
document  open  areas  previously  closed 
to  fishing,  and  thus  relieve  restrictions. 

These  actions  are  authorized  by  50 
CFR  660.409  and  660.411  and  are 
exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  US  C.  1801  ef  seg. 

Dated  .April  18,  2002. 
Bruce  C.  Morehead, 
.Acting  Director.  Office  of  Sustainable 
Fishenea.  Sational  Marine  Fisheries  Senice. 
(FR  Doc.  02-10083  Filed  4-23-02;  8.45  am) 
BILUNG  CODE  3$10-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
041902A] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Species  in  tf>e  Rock 
Sole/Flathead  Soie^'Other  Flatfish" 
Fishery  Category  by  Vessels  Using 
Trawl  Gear  In  Bering  Sea  and  Aleutian 
Islands  Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  species  in  the  rock  sole/ 
flathead  sole/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
second  seasonal  apportionment  of  the 
2002  Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  rock  sole/flathead 
sole  "other  flatfish"  fishery  category 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  April  20.  2002,  until  1200 
hrs,  A.l.t.,  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisher>'  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  th#  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
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appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  second  seasonal  apportionment 
of  the  2002  halibut  bycatch  allowance 
specified  for  die  BSAI  trawl  rock  sole/ 
flathead  sole/"other  flatfish"  fishen- 
category,  which  is  defined  at 
§679.21(e)(3)(iv)(B)(2),  is  164  metric 
tons  (67  FR  956,  Januarv  8,  2002). 

In  accordance  with  §679. 21(e){7)(v), 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  2002  halibut 
bycatch  allowance  specified  for  the 
trawl  rock  sole/flathead  sole/>other 
flatfish>  fishery  in  the  BSAI  has  been 
caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  species  in  the  rock  sole/flathead 
sole/>other  flatfish>  fishery  category  by 
vessels  using  trawl  gear  in  the  BSAI. 


Maximum  retainable  bycatch  amounts 
mav  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid 
exceeding  the  second  seasonal 
apportionment  of  the  halibut  bycatch 
allowance  for  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C,  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 


the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  avoid  exceeding  the  second 
seasonal  apportionment  of  the  halibut 
bycatch  allowance  for  rock  sole/flathead 
sole/" other  flatfish"  fishery  category 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d).  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  19,  2002. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Sennce. 
[FR  Doc.  02-10061  Filed  4-19-02;  3:30  pm] 
BILLING  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart16 
RIN  3150-A696 

Salary  Offset  Procedures  for  Collecting 
Debts  Owed  by  Federal  Employees  to 
the  Federal  Government 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  concerning  the 
procedures  used  to  collect  debts  that  are 
owed  to  NRC  by  Federal  employees.  The 
proposed  amendment  would  conform 
NRC  regulations  to  the  legislative 
changes  enacted  in  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA)  and 
the  amended  procedures  presented  in 
the  Federal  Claims  Collection  Standards 
(FCCS)  issued  by  the  Department  of  the 
Treasury  (Treasury)  and  the  Department 
of  Justice  (DOJ).  The  proposed  action  is 
intended  to  allow  the  NRC  to  improve 
its  collection  of  debts  due  the  United 
States  from  Federal  employees. 
DATES:  The  comment  period  expires  July 
8.  2002.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 ,  ATTN:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to:  11555  Rockville  Pike.  Rockville. 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  Federal  workdays  (Telephone  301- 
415-1678). 

Comments  also  may  be  submitted  via 
the  NRC's  interactive  rulemaking 
Website  at  [http://ruIeforum.llnl.gov). 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  Web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  Website,  contact 


Ms.  Carol  Gallagher,  301-415-5905  (e- 
mail  CAG@nrc.gov).  Comments  received 
also  may  be  viewed  and  downloaded 
electronically  via  this  interactive 
rulemaking  website. 

With  the  exception  of  restricted 
information,  documents  created  or 
received  at  the  NRC,  after  November  1 , 
1999,  are  also  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
(VTVw.  nrc.gov/rea  ding-rm/ ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRCs 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209  or  301-415-4737 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leah  Tremper.  Office  of  the  Chief 
Financial  Officer.  U.S.  Nuclear 
Regulatory  Commission.  11545 
Rockville'Pike.  Rockville.  MD  20852- 
2738.  Telephone  301-415-7347. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section  by  Section  Analysis 

III.  Plain  Language 

IV.  Voluntary'  Consensus  Standards 

v.  Finding  of  No  Significant  Environmental 
Impact 

VI.  Paperwork  Reduction  Act 

VII.  Regulatory  .Analysis 

VIII.  Regulatory  Flexibility  Certification 

IX.  Backfit  Analysis 

L  Background 

On  October  16,  1991  (56  FR  51829). 
the  Nuclear  Regulatory-  Commission 
(NRC)  published  a  final  rule  concerning 
procedures  for  the  collection  of  debts 
from  Federal  emplovees.  Since  then,  the 
DCIA  of  1996  (Pub.  I.  104-134).  was 
enacted  on  April  26. 1996.  A  major 
purpose  of  the  DCIA  of  1996  is  to 
increase  the  collection  of  delinquent 
nontax  debts  owed  to  the  Federal 
Government.  Among  other  things,  the 
DCIA  of  1996  established  a  centralized 
process  for  withholding  or  reducing 
eligible  Federal  payments,  including 
Federal  salary  payments,  to  pay  the 
payee's  delinquent  debt  owed  to  the 
United  States.  This  process  is  known  as 
"centralized  administrative  offset."  The 
DCIA  of  1996  requires  Federal  agencies 
to  match  their  delinquent  debtor  records 
with  records  of  Federal  employees,  at 
least  annually,  to  identify-  Federal 


employees  who  owe  delinquent  debt  to 
the  Federal  Government.  The  Treasury-    • 
and  other  disbursing  officials  will  match 
payments  from  the  Federal  Government, 
including  Federal  salary  payments,  for 
the  purpose  of  offsetting  the  payments 
of  those  debtors  who  owe  debt  to  the 
United  States.  When  a  match  occurs  and 
all  the  requirements  for  offset  have  been 
met,  the  payment  will  be  offset  to  satisfy 
the  debt  in  whole  or  part.  To  meet  this 
responsibility.  Treasury  has  established 
the  Treasury  Offset  Program.  Under  the 
DCIA  of  1996.  Federal  agencies  are 
required  to  notify  the  Financial 
Management  Ser\'ice  (FMS)  of  all  past- 
due,  legally  enforceable  nontax  debts 
owed  to  the  United  States  that  are  over 
180  days  delinquent.  The  debts  are 
included  in  the  delinquent  debtor 
database  and  include  debts  owed  by 
Federal  employees  that  the  NRC  seeks  to 
collect  from  the  employee's  pay  account 
at  another  agency.  Compliance  with  the 
administrative  offset  provisions  of  the 
DCIA  of  1996  will  accomplish  salary 
offset.  This  rule  establishes  NRC's 
procedures  for  notifying  Treasury  of 
delinquent  debtors  for  the  purpose  of 
matching  NRC's  debtors  against  the 
delinquent  debtor  database. 

The  FCCS  (31  CFR  Chapter  IX  and 
parts  900.  901,  902,  903,  and  904)  were 
revised  on  November  22,  2000  (65  FR 
70390).  The  revised  FCCS  clarify  and 
simplify  Federal  debt  collection 
procedures  and  reflect  changes  under 
the  DCIA  of  1996  and  the  General 
Accounting  Office  Act  of  1996  The 
revised  FCCS  reflect  legislative  changes 
to  Federal  debt  collection  procedures 
enacted  under  the  DCIA  of  1996,  Public 
Law  104-134.  110  Stat.  1321-358.  as 
part  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996.  The  revised  FCCS  provide 
agencies  with  greater  latitude  to  adopt 
agencv-specific  regulations,  tailored  to 
the  legal  and  policy  requirements 
applicable  to  the  various  types  of 
Federal  debt,  to  maximize  the 
effectiveness  of  Federal  debt  collection 
procedures,  The  Secretary  of  the 
Treasury  has  been  added  as  a  co- 
promulgator  of  the  FCCS  in  accordance 
with  section  31001(g)(1)(C)  of  the  DCIA 
of  1996.  The  Comptroller  General  has 
been  removed  as  a  co-promulgator  in 
accordance  with  section  115(g)  of  the 
General  Accounting  Office  Act  of  1996. 
Public  Law  104-316.  110  Stat   3826 
(October  19.  1996).  (65  FR  70390 
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(November  22,  2000)).  The  Department 
of  the  Treasury  and  DOJ  have  published 
the  revised  FCCS  as  a  joint  final  rule 
under  new  Chapter  IX,  31  Code  of 
Federal  Regulations.  The  revised  FCCS 
supersede  the  current  FCCS  codified  at 
4  CFR  parts  101-105. 

The  revised  FCCS  prescribe  standards 
for  Federal  agency  use  in  the 
administrative  collection,  offset, 
compromise,  and  the  suspension  or 
termination  of  collection  activity  for 
civil  claims  for  money,  funds,  or 
property,  as  defined  by  31  U.S.C. 
3701(b),  unless  specific  Federal  agency 
statutes  or  regulations  apply  to  such 
activities,  or  as  provided  for  by  Title  1 1 
of  the  United  States  Code  when  the 
claims  involve  bankruptcy.  The  revised 
FCCS  also  prescribe  standards  for 
referring  debts  to  the  Department  of 
Justice  for  litigation. 

n.  Section  by  Section  Analysis 

Section  16.1    Purpose  and  Scope 

This  section  would  be  amended  to 
state  (1)  the  NRC  is  not  limited  to 
collection  remedies  contained  in  the 
revised  FCCS,  (2)  delete  the  statement 
that  these  procedures  do  not  apply  to 
the  Social  Security  Act,  42  U.S.C.  301 
et.  seq..  and  (3)  delete  the  reference  to 
4  CFR  parts  101-105  and  substitute  the 
reference  to  31  CFR  Chapter  IX,  Parts 
900-904. 

Section  16.3    Definitions 

This  section  would  be  amended  to 
revise  the  definitions  of  "agency," 
"creditor  agency,"  "debt  and  claim," 
"disposable  pay,"  "employee,"  and 
"FCCS"  to  conform  with  the  DCIA  of 
1996.  Other  definitions  such  as 
"centralized  salary  offset  computer 
matching,"  "debt  collection  center." 
"delinquent  debt  record,"  "disbursing 
official,"  and  "Treasury"  have  been 
added  to  conform  to  the  definitions  in 
the  DCIA  of  1996. 

Section  16.7    Notice  Requirements 

This  section  would  be  amended  to 
state  the  amount  of  the  intended 
deduction  may  be  stated  as  a  fixed 
dollar  or  a  percentage  of  pay  and  delete 
the  reference  to  4  CFR  102.2(e)  and 
substitute  the  reference  to  31  CFR 
Chapter  DC,  901.2(d). 

Section  16.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  would  be  added  to  state 
that  this  part  contains  no  information 
collection  requirements  and  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 


Section  16.9    Hearing 

This  section  would  be  amended  to 
delete  the  reference  to  4  CFR  102.3(c) 
and  substitute  the  reference  to  31  CFR 
Chapter  IX.  901.3(e). 

Section  16.13    Coordinating  Offset 
With  Another  Federal  Agency 

This  section  would  be  amended  to 
change  the  section  heading  from 
"Coordinating  offset  with  another 
Federal  agency"  to  "Procedures  for 
centralized  administrative  offset"  and 
amended  in  its  entirety  to  include 
NRC's  procedures  for  offset. 

Section  16.15    Procedures  for  Salary 

Offset 
This  section  would  be  amended  to 

chcinge  the  section  heading  from 
"Procedures  for  salary  offset"  to 
'Procedures  for  internal  salary  offset." 

Section  16.23    Interest,  Penalties,  and 
Administrative  Charges 

This  section  would  be  eunended  to 
delete  the  reference  to  4  CFR102.13  and 
substitute  the  reference  to  31  CFR 
Chapter  IX.  901.9. 

m.  Plain  language 

The  Presidential  Memorandiun  dated 
June  1, 1998,  entitled  "Plain  Language 
in  Govenunent  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
published  on  June  10, 1998  (63  FR 
31885).  The  NRC  requests  comments  on 
this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
ADDRESSES  caption  of  the  preamble. 

rv.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113.  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  is  amending  Part  16  to  reflect  the 
current  requirements  of  the  DCIA  of 
1996  and  the  revised  FCCS.  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  contains  generally 
applicable  requirements. 

V.  Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined, 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 


action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  This  proposed 
rule  is  necessary  to  conform  the  NRC 
regulations  to  the  amended  procedures 
presented  in  the  FCCS.  Amending  the 
procedures  that  the  NRC  uses  to  collect 
debts  which  are  owed  to  it  will  not  have 
any  radiological  environmental  impact 
offsite  and  no  impact  on  occupational 
radiation  exposure  onsite.  The  rule  does 
not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  The 
environmental  assessment  and  finding 
of  no  significant  impact,  on  which  this 
determination  is  based,  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  except  on  Federal  holidays. 

VI.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 


Vn.  Regulatory  Analysis 

The  proposed  rule  will  conform  NRC 
procedures  for  collecting  debts  owed  it 
with  the  amended  procedures  presented 
in  the  FCCS,  the  DCL\  of  1996,  5  CFR 
part  550  Pay  Administration,  and  31 
CFR  part  285  Salary  Offset  and,  as  such, 
will  not  have  a  significant  impact  on 
state  and  local  Governments  and 
geographical  regions;  health,  safety,  and 
the  environment;  nor  will  it  represent 
substantial  costs  to  licensees,  the  NRC, 
or  other  Federal  agencies.  This 
constitutes  the  regulatory  analysis  for 
this  proposed  rule. 

Vm.  Regulatory  Flexibility 
Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  will 
not,  if  promulgated,  have  a  significant 
econonuc  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  applies  only  to  Federal  agencies 
and  employees. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule;  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  are  mandated  by  the  DCIA 
of  1996  (Pub.  L.  104-134. 110  Stat. 
1321-358  (April  26, 1996)). 
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Administrative  practice  and 
proced\ires,  Debt  collection,  Salary 
offset,  Government  employees,  Wages. 

For  the  reasons  set  out  in  the 
preamble  and  xmder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  16. 

PART  16--SALARY  OFFSET 
PROCEDURES  FOR  COLLECTING 
DEBTS  OWED  BY  FEDERAL 
EMPLOYEES  TO  THE  FEDERAL 
GOVERNMENT 

1.  The  authority  citation  for  Part  16  is 
revised  to  read  as  follows: 

Authority:  Sees.  161.  186,  68  Stat.  948. 
955,  as  amended  (42  U.S.C.  2201,  2Z36):  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  1,  Pub,  L.  97-258,  96  Stat.  972  (31 
U.S.C.  3713):  sec  5,  Pub.  L.  89-508,  80  Stat. 
308,  as  amended  (31  U.S.C.  3711.  3717, 
3718);  Pub,  L.  97-365.  96  Stat.  1749:  Federal 
Claims  Collection  Standards,  31  CFR  Chapter 
IX,  Parts  900-904:  31  U.S.C.  Sees.  3701. 
3716;  31  CFR  Sec  285;  26  U.S.C.  Sec  6402(d); 
31  U.S.C.  Sec.  3720.^;  26  U.S.C.  Sec.  6402(c); 
42  U.S.C.  Sec.  664;  Pub.  L.  104-134.  as 
amended  (31  U.S.C.  3713);  5  U.S.C.  5514; 
Executive  Order  12988  (3  CFR,  1996  Comp.. 
pp.  157-163):  5  CFR  550. 

2.  In  §  16.1  paragraph  (b)(2)  is 
removed,  paragraphs  (bK3)  and  (b)(4) 
are  redesignated  as  (b)(2)  and  (b)(3)  and 
paragraph  (d)  is  revised  and  paragraph 
(f)  is  added  to  read  as  follows: 

§  1 6. 1    Purpose  and  scop*. 

***** 

(d)  These  procedures  do  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  revised  FCCS.  31 
U.S.C.  3711  et  seq..  31  CFR  Chapter  IX. 
Parts  900-904. 
***** 

(f)  The  NRC  is  not  limited  to 
collection  remedies  contained  in  the 
revised  FCCS.  The  FCCS  is  not  intended 
to  impair  common  law  remedies. 

3.  In  §  16.3,  the  definitions  of  agency, 
creditor  agency,  debt  and  claim, 
disposable  pay,  employee,  and  FCCS  are 
revised,  and  the  definitions  of 
centralized  salary  offset  computer 
matching,  debt  collection  center, 
delinquent  debt  record,  disbursing 
official,  and  Treasury  are  added  in 
alphabetical  order  to  read  as  follows: 

f16.3    DaHnttions. 

***** 

Agency  means  any  agency  of  the 
executive,  legislative,  and  judicial 


branches  of  the  Federal  Government, 
including  Govenmient  corporations. 

Centralized  salary  offset  computer 
matching  describes  the  computerized 
process  used  to  match  delinquent  debt 
records  with  Federal  salary  payment 
records  when  the  purpose  of  the  match 
is  to  identify  Federal  employees  who 
owe  debt  to  the  Federal  Government. 

Creditor  agency  means  the  agency  to 
which  the  debt  is  owed,  including  a 
debt  collection  center  when  acting  in 
behalf  of  a  creditor  agency  in  matters 
pertaining  to  the  collection  of  a  debt. 

Debt  and  claim  are  used 
synonymously  to  refer  to  an  amount  of 
money,  funds,  or  property  that  has  been 
determined  by  an  agency  official  to  be 
owed  to  the  United  States  from  any 
person,  organization,  or  entity,  except 
another  Federal  agency.  For  the 
purposes  of  administrative  offset  vmder 
31  U.S.C.  3716,  the  terms  debt  and 
claim  include  an  amount  of  money, 
funds,  or  property  owed  by  a  person  to 
a  State  (including  past-due  support 
being  enforced  by  a  State),  the  District 
of  Columbia.  AmericMi  Samoa.  Guam, 
the  United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Commonwealth  of  Puerto 
Rico. 

Debt  collection  center  means  the 
Department  of  the  Treasury  or  other 
Government  agency  or  division 
designated  by  the  Secretarv'  of  the 
Treasury  with  authority  to  collect  debts 
on  behalf  of  creditor  agencies. 

Delinquent  debt  record  refers  to  the 
information  about  a  debt  that  an  agency 
submits  to  Treasury  when  the  agency 
refers  the  debt  for  collection  by  offset  in 
accordance  with  the  provision  of  31 
U.S.C.  3716. 

Disbiu-sing  official  means  an  official 
who  has  authority  to  disburse  Federal 
salary  payments  pursuant  to  31  U.S.C. 
3321  or  another  law. 

Disposable  pay  means  that  part  of 
current  basic  pay.  special  pay.  incentive 
pay,  retired  pay.  retainer  pay.  or  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  other  authorized  pay  remaining 
after  the  deduction  of  (a)  any  amount 
required  by  law  to  be  withheld:  (b) 
amounts  properly  withheld  for  Federal, 
state  or  local  income  tax  purposes:  (c) 
amounts  deducted  as  health  insurance 
premiums;  (d)  amounts  deducted  as 
normal  retirement  contributions,  not 
including  amoimts  deducted  for 
supplementary'  coverage;  and  (e) 
amounts  deducted  as  normal  life 
insurance  premiums  not  including 
amounts  deducted  for  supplementary' 
coverage. 

Employee  is  any  individual  employed 
by  any  s^ency  of  the  executive, 
legislative,  and  judicial  branches  of  the 


Federal  Government,  including 
Government  corporations. 

FCCS  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Department  of  the  Treasury'  and 
the  Department  of  Justice  at  31  CFR 
Chapter  IX,  Parts  900-904. 
***** 

Treasury  as  used  in  10  CFR  Part  16 
means  the  Department  of  the  Treasury'. 

***** 

4.  In  §  16.7.  paragraphs  (b)(3)  and 
(b)(6)  are  revised  to  read  as  follows: 

§  1 6.7    Notice  raquirwnsnts. 

***** 

(b)*  *   * 

***** 

(3)  The  amount  and  frequency  of  the 
intended  deduction  (stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay, 
not  to  exceed  15  percent  of  disposable 
pay)  and  the  intention  to  continue  the 
deduction  until  the  debt  is  paid  in  full 
or  otherwise  resolved. 
***** 

(6)  If  not  previously  provided,  the 
opportunity  (under  terms  agreeable  to 
the  NRC)  to  establish  a  schedule  for  the 
voluntary  repayment  of  the  debt  or  to 
enter  into  a  UTitten  agreement  to 
establish  a  schedule  for  repavment  of 
the  debt  in  lieu  of  offset  (31  CFR 
Chapter  IX,  Part  901.2).  The  agreement 
must  be  in  writing,  signed  by  the 
employee  and  the  NRC.  and 
documented  in  the  NRC's  files. 
***** 

5.  Section  16.8  is  added  to  read  as 
follows: 

§  1 6.8    (nformation  collection 
requirentents:  0MB  approval. 

This  part  contains  no  information 
collection  requirements,  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.). 

6.  In  §  16.9,  paragraph  (b)(2)  is  revised 
to  read  as  follows: 

§16.9    Hearing. 

***** 

(b)*  *   * 

(2)  The  hearing  must  conform  to 
procedures  contained  in  the  revised 
FCCS,  31  CFR  Chapter  DC,  901.3(e).  The 
burden  is  on  the  employee  to 
demonstrate  either  that  the  existence  or 
the  amount  of  the  debt  is  in  error  or  that 
the  terms  of  the  repayment  schedule 
would  result  in  undue  financial 
hardship  or  would  be  against  equity  and 
good  conscience. 

7.  Section  16.13  is  revised  to  read  as 
follows: 
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§  1 6.1 3    Procedures  for  centralized 
administrative  offset. 

(a)  The  NfRC  must  notify  Treasur>-  of 
all  debts  that  are  delinquent  as  defined 
in  the  FCCS  (over  180  days  old)  so  that 
recovery  may  be  made  by  centralized 
administrative  offset.  This  includes 
those  debts  the  NRC  seeks  to  recover 
from  the  pay  account  of  an  employee  of 
another  agency  via  salary  offset.  The 
Treasury  and  other  Federal  disbursing 
officials  will  match  payments,  including 
Federal  sal£iry  payments,  against  such 
debts.  When  a  match  occurs,  and  all  the 
requirements  for  offset  have  been  met, 
the  payments  will  be  offset  to  collect  the 
debt.  Prior  to  offset  of  the  pay  account 
of  an  employee,  the  NRC  must  comply 
with  the  requirements  of  5  U.S.C.  5514. 
5  CFR  Part  550,  and  10  CFR  Part  15. 
Procedures  for  notif>'ing  Treasury  of  a 
debt  for  purposes  of  collection  by 
centralized  administrative  offset  are 
contained  in  31  CFR  Part  285  and  10 
CFR  15.33.  Procedures  for  internal 
salary  offset  are  contained  in  §  16.15  of 
this  chapter. 

(b)  When  the  NRC  determines  that  an 
employee  of  another  Federal  agency 
owes  a  delinquent  debt  to  the  NRC,  the 
NRC  will,  as  appropriate: 

(1)  Arrange  tor  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(2)  Provide  the  Federal  employee  with 
a  notice  and  an  opportunity  to  dispute 
the  debt  as  contained  in  5  U.S.C.  5514 
and  10  CFR  15.26. 

(3)  Submit  the  debt  to  Treasury  for 
centralized  administrative  offset  and 
certify  in  writing  that  the  debtor  has 
been  afforded  the  legally  required  due 
process  notification. 

14)  If  collection  must  be  made  in 
installments,  the  NRC  must  advise  the 
paying  agency  of  the  amount  or 
percentage  of  disposable  pay  to  be 
collected  in  each  installment. 

(c)  Offset  amount.  (1)  The  amount 
offset  from  a  salary  payment  under  this 
section  shall  be  the  lesser  of: 

(i)  The  amount  of  the  debt,  including 
any  interest,  penalties,  and 
administrative  costs;  or 

(ii)  An  amount  up  to  15%  of  the 
debtor's  disposable  pay. 

(2)  Alternatively,  the  amount  offset 
may  be  an  amount  agreed  upon,  in 
writing,  by  the  debtor  and  thq.  NRC. 

(3)  Offsets  will  continue  until  the 
debt,  including  any  interest,  penalties, 
and  costs,  is  paid  in  full  or  otherwise 
resolved  to  the  satisfaction  of  the  NRC. 

(d)  Priorities.  (1)  A  levy  pursuant  to 
the  Internal  Revenue  Code  of  1986  shall 
take  precedence  over  other  deductions 
under  this  section. 

(2)  When  a  salary  payment  may  be 
reduced  to  collect  more  than  one  debt, 
amounts  offset  under  this  section  will 


be  applied  to  a  debt  only  after  amounts 
offset  have  been  applied  to  satisfy  past 
due  child  support  debt  assigned  to  a 
State  pursuant  26  U.S.C.  6402(c)  and  31 
CFR  285.7(h)(2). 

(e)  Notice.  (1)  Before  offsetting  a 
salary  payment,  the  disbursing  official, 
or  the  paying  agency  on  behalf  of  the 
disbursing  official,  shall  notify  the 
Federal  employee  in  writing  of  the  date 
that  deductions  from  salary  will 
commence  and  of  the  amount  of  such 
deductions. 

(2)(i)  When  an  offset  occurs  under  this 
section,  the  disbursing  official,  or  the 
paying  agency  on  behalf  of  the 
disbursing  official,  shall  notify  the 
Federal  employee  in  writing  that  an 
offset  has  occurred  including: 

(A)  A  description  of  the  payment  and 
the  amount  of  the  offset  taken; 

(B)  Identification  of  NRC  as  the 
agency  requesting  the  offset;  and, 

(C)  A  contact  point  within  the  NRC 
that  will  handle  concerns  regarding  the 
offset. 

(ii)  The  information  described  in 
paragraphs  (e)(2)(i)(B)  and  (e)(2)(i)(C)  of 
this  section  does  not  need  to  be 
provided  to  the  Federal  employee  when 
the  offset  occurs  if  such  information  was 
included  in  a  prior  notice  from  the 
disbursing  official  or  paying  agency. 

(3)  The  disbursing  official  will  advise 
the  NRC  of  the  names,  mailing 
addresses,  and  taxpayer  identifying 
numbers  of  the  debtors  from  whom 
amounts  of  past-due,  legally  enforceable 
debt  were  collected  and  of  the  amounts 
collected  from  each  debtor.  The 
disbursing  official  will  not  advise  the 
NRC  of  the  source  of  payment  from 
which  such  amounts  were  collected. 

(f)  Fees.  Agencies  that  perform 
centralized  salar\'  offset  computer 
matching  services  may  charge  a  fee 
sufficient  to  cover  the  full  cost  of  such 
services.  In  addition.  Treasury  or  a 
paying  agency  acting  on  behalf  of 
Treasury,  may  charge  a  fee  sufficient  to 
cover  the  full  cost  of  implementing  the 
administrative  offset  program.  Treasury 
may  deduct  the  fees  from  amounts 
collected  by  offset  or  may  bill  the  NRC. 
Fees  charged  for  offset  shall  be  based  on 
actual  administrative  offsets  completed. 

(g)  Disposition  of  amounts  collected. 
The  disbursing  official  conducting  the 
offset  will  transmit  amounts  collected 
for  debts,  less  fees  charged  under 
paragraph  (f)  of  this  section,  to  NRC.  If 
an  erroneous  offset  payment  is  made  to 
the  NRC.  the  disbursing  official  will 
notify  the  NRC  that  an  erroneous  offset 
payment  has  been  made.  The  disbursing 
official  may  deduct  the  amount  of  the 
erroneous  offset  payment  from  future 
amounts  payable  to  the  NRC. 
Alternatively,  upon  the  disbursing 


official's  request,  the  NRC  shall  return 
promptly  to  the  disbursing  official  or 
the  affected  payee  an  amoimt  equal  to 
the  amotint  of  the  erroneous  payment 
(without  regard  to  whether  any  other 
amounts  payable  to  the  agency  have 
been  paid).  The  disbursing  official  and 
the  NRC  shall  adjust  the  debtor  records 
appropriately. 

8.  Section  16.15  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  16.15    Procedures  for  internai  salary 
offset. 

9.  Section  16.23  is  revised  to  read  as 
follows: 

§  1 6.23    Interest,  penalties,  and 
administrative  charges. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  charges  in 
accordance  with  the  FCCS,  31  CFR 
Chapter  IX,  901.9. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  April  2002. 
For  the  Nuclear  Regulatory  Commission. 

Jesse  L.  Punches, 

Chief  Financial  Officer. 

[FR  Doc.  02-9885  Filed  4-23-02:  8:45  am] 

BILUNG  CODE  7590-01-P 


CONSUMER  PnODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Metal-Cored  Candle  Wicks  Containing 
Lead  and  Candles  With  Such  Wicks; 
Notice  of  Proposed  Rulemaking 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Commission  is  proposing 
to  declare  that  metal-cored  candle  wicks 
containing  more  than  0.06  percent  lead 
by  weight  in  the  metal  and  candles  with 
such  wicks  are  hazardous  substances 
and  to  ban  such  wicks  and  candles  with 
such  wicks. ^  The  Commission  is  issuing 
these  proposed  rules  under  authority  of 
the  Federal  Hazardous  Substances  Act. 
DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  the 
Commission  no  later  than  Julv  8.  2002. 

Comments  on  elements  of  the 
proposed  rules  that,  if  issued,  would 
constitute  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  may  be  filed  with  the 
Office  of  Management  and  Budget 
("0MB")  and  with  the  Commission. 
Comments  will  be  received  by  0MB 
until  June  24,  2002. 


1  The  Commissioners  voted  2-0  to  issue  this 
notice  of  proposed  rulemaking. 
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ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington,  EK;  20207.  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission.  Room  502. 
4330  East-West  Highway.  Bethesda, 
Maryland  20814;  telephone  (301)  504- 
6800.  Comments  also  may  be  filed  by 
facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os®cpsc.gov.  Conunents  should 
be  captioned  "NPR  for  Candle  Wicks 
Containing  Lead." 

Comments  to  0MB  should  be  directed 
to  the  Desk  Officer  for  the  Consumer 
Product  Safety  Commission.  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Washington,  DC  20503.  The 
Commission  asks  conunenters  to 
provide  copies  of  such  comments  to  the 
Commission's  Office  of  the  Secretary, 
with  a  caption  or  cover  letter  identifying 
the  materials  as  comments  submitted  to 
OMB  on  the  proposed  collection  of 
information  requirements  for  the 
proposed  ban  on  certain  candle  wicks 
and  candles  made  with  such  wicks. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristina  Hatlelid,  Ph.D.,  M.P.H..  Project 
Manager,  Directorate  for  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0994,  ext.  1389. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  24,  2000.  the  U.S. 
Consiuner  Product  Safety  Conunission 
(CPSC  or  Commission)  received  a 
petition  from  Public  Citizen  requesting 
that  the  Commission  ban  candles  with 
lead-containing  wicks  and  wicks  sold 
for  candle-making  that  contain  lead.  On 
February  29,  2000,  CPSC  received  a 
similar  petition  from  the  National 
Apartment  Association  and  the  National 
Multi  Housing  Council.  These  petitions 
were  docketed  collectively  under  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (Petition  No.  HP  00-3)  on 
March  17,  2000. 

After  analysis  of  the  available  data  on 
lead-cored  candle  wicks  and  the 
information  provided  by  the  petitioners. 
the  CPSC  staff  transmitted  a  briefing 
package  to  the  Commission 
recommending  that  the  Commission 
proceed  vdth  rulemaking  to  ban  lead- 
cored  candle  wicks.  The  staff 
recommended  that  a  lead-cored  wick  be 
defined  as  a  wick  containing  a  metal 
core  with  greater  than  0.06  percent  lead 
by  weight  in  the  metal,  since  laboratory 
test  data  indicate  that  burning  candles 
with  metal-cored  wicks  with  lead 
concentrations  of  0.06  percent  or  less  by 
weight  does  not  result  in  detectable 


emissions  of  lead  into  the  air.  On 
February  20.  2001.  the  Commission 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPR)  that  could  lead  to  a 
ban  on  metal-cored  wicks  containing 
more  than  0.06  percent  lead  by  weight 
in  the  metal  and  candles  with  such 
wicks.  66  FR  10863. 

B.  The  Product 

Lead-cored  wicks  are  candle  wicks 
with  a  metal  wire  in  the  center  made  of 
lead  or  lead  alloy.  The  metal  core  is 
used  to  provide  structxiral  rigidity  to  the 
wick,  i.e.,  to  keep  the  wick  straight 
during  candle  production,  andto 
provide  an  upright  wick  during  burning. 

C.  The  Risk  of  Illness 

As  a  lead-cored  wick  candle  bums, 
some  of  the  lead  may  vaporize  and  be 
released  into  the  air.  This  airborne  lead 
may  be  inhaled.  Some  of  this  lead  may 
deposit  onto  floors,  furniture,  and  other 
surfaces  in  the  room  where  children 
may  be  exposed  to  it.  One  cannot  tell  by 
looking  at  the  wick  core  if  it  is  made  of 
lead,  and  there  is  no  simple  way  for  a 
consiuner  to  determine  its  lead  content. 
The  presence  of  lead  in  a  wick  can  be 
determined  only  by  laboratory  analysis. 

Similarly,  one  cannot  tell  if  lead  is 
being  released  from  a  burning  candle  by 
observing  smoke  or  soot;  nor  can  one 
tell  that  lead  is  not  being  released  by  the 
lack  of  visible  emissions.  Determination 
of  lead  in  room  air  or  on  surfaces  must 
be  done  by  professionals. 

The  toxic  effects  of  lead  and  the  risk 
to  consumers,  especially  children,  from 
exposure  to  lead  emitted  from  lead- 
cored  wick  candles,  including 
neurological  damage,  delayed  mental 
and  physical  development,  attention 
and  learning  deficiencies,  and  hearing 
problems,  were  detailed  in  the 
Commission  briefing  package  on 
Petition  No.  HP  00-3.2  in  that  briefing 
package.  CPSC  staff  concluded  that. 
under  reasonable  assvimptions,  exposure 
of  children  to  indoor  air  lead  levels  from 
candles  emitting  430  micrograms  of  lead 
per  hour  or  more  could  result  in 
elevated  blood  levels  (greater  than  10 
micrograms  of  lead  per  deciliter  of 
blood).  Laboratory  investigations  by 
CPSC  staff  and  others  indicate  that  lead- 
cored  wick  candles  can  emit  more  than 


3,000  ^g  of  lead  per  hour  during  candle 
buming.3  Thus,  the  Commission 
believes  that  under  certain  expected  use 
conditions,  the  lead  emitted  from 
burning  candles  with  lead-cored  wicks 
presents  a  risk  to  consumers  of 
substantial  illness  from  exposure 
through  inhalation  of  airborne  lead. 
Children  may  also  be  exposed  to  lead 
that  deposits  onto  surfaces  in  the  room. 

Several  countries  have  acted  on  this 
issue.  Officials  in  Canada  issued  an 
advisory  in  January,  2001.  warning 
consumers  that  some  candles  sold  in 
Canada  contained  lead-corod  vncks.  and 
offering  advice  on  making  informed 
purchasing  decisions.*  Officials  in 
Australia  and  New  Zealand  have 
instituted  provisional  bans  on  candles 
with  wicks  containing  any  amount  of 
lead.''  Australia  is  now  considering 
making  the  ban  permanent. 

Denmark  issued  a  more 
comprehensive  order  in  December  2000 
banning  a  number  of  products 
containing  lead.**  ChaJfing  dish  candles 
and  other  candles  are  specifically 
included  in  the  ban.  The  order  defines 
a  lead-containing  product  as  one  in 
which  lead  represents  more  than  50  mg/ 
kg  (0.005  percent)  of  the  homogeneous 
components. 

D.  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  FHSA.  15  US  C.  1261- 
1278.  It  involves  three  actions.  First, 
pursuant  to  section  3(a)  of  the  FHSA. 
the  Commission  is  proposing  to  declare 
that  metal-cored  candle  wicks 
containing  more  than  0.06  percent  lead 
by  weight  of  the  metal  and  candles  with 
such  wicks  are  hazardous  substances 
(Proposed  16  CFR  1500.12(a)(2)). 
Second,  pursuant  to  section  2{q)(l)(B)  of 
the  FHSA,  the  Commission  is  proposing 
to  ban  such  wicks  and  candles  with 
such  wicks.  (Proposed  16  CFR 
1500.17(a)(13)).  Third,  pursuant  to 
section  10(a)  of  the  FHSA,  the 
Conunission  is  proposing  to  require  that 
manufacturers  and  importers  of  metal- 
cored  wicks  and  candles  test  and/or 
maintain  records  of  testing  performed 
by  the  supplier  of  the  metal-cored  wicks 
or  the  metal  used  in  the  metal  cores  Id. 
The  testing  records  must  demonstrate 
compliance  for  the  lots  of  wicks  and/or 


'  Briefing  memorandum  from  Kristina  M. 
Hatlelid.  Ph.D..  M.P.H..  lexicologist.  Directorate  for 
Health  Sciences,  to  the  Commission,  "Petition  HP 
00-3  to  Ban  Lead-cored  Candle  Wicks,"  December 
12.  2000  This  and  other  CPSC  materials  for  this 
rulemaking  referenced  in  this  preamble  are 
available  in  PDF  format  on  the  CPSC  World  Wide 
Web  site  at  wy^■w.cpsc.gov.  Select  "Ubrary  (FOIA),  ' 
Electronic  Reading  Room— Freedom  of  Information 
.'Kct  Information."  "2001  FOIA  Information,  and 
"Commission  Briefing  Packages."  Then  scroll  down 
to  the  materials  captioned  "Ban  of  Candle  Wicks." 


'Health  Canada  Advisor>  2001-02,  )anuar>'  2001. 

5  Commonwealth  of  .Australia  Consumer 
Protection  Notice  No  11  of  1999  under  the  Trade 
Practices  Act  of  1974,  September  1999,  New 
Zealand  Ministry  of  Consumer  Affairs  Unsafe 
Goods  Notice  under  the  Fair  Trading  Act  1986.  |une 
2000 

''Danish  Environmental  Protection  Agency 
Ministry'  of  Environment  and  Energ>  Council 
Directive  89/677/EBC  and  implementing  orders 
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candles  and  must  maintain  a  line  of 
continuity  between  the  two. 

The  Commission  is  proposing  to 
declare  that  metal-cored  candle  wicks 
containing  more  than  0.06  percent  lead 
by  weight  of  the  metal  and  candles  with 
such  wicks  are  "hazardous  substances" 
within  the  meaning  of  section  2(f)(1)(A) 
of  the  FHSA  because  they  are  toxic,  and 
"may  cause  substantial  personal  injury 
or  substantial  illness  during  or  as  a 
proximate  result  of  any  customarv-  or 
reasonably  foreseeable  handling  or  use 
*   *   *."  15  U.S.C.  1261(f)(1)(A).  A 
proceeding  to  classify  a  substance  as  a 
hazardous  substance  under  section  3(a) 
of  the  FHSA  is  governed  by,  inter  alia, 
sections  701(e).  (f),  and  (g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FDCA).  21  U.S.C.  371(e)-(g).  See  15 
U.S.C.  1262(a)(2). 

Under  section  2(q){l)(B)  of  the  FHSA, 
the  Commission  may  classify  as  a 
"banned  hazardous  substance"  any 
hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionary  labeling  required  by 
the  FHSA.  presents  such  a  hazard  that 
keeping  the  substance  out  of  interstate 
commerce  is  the  only  adequate  means  to 
protect  the  public  health  and  safety.  15 
U.S.C.  1261{q)(l)(B).  A  proceeding  to 
classify  a  substance  as  a  baimed 
hazardous  substance  under  section 
2(q)(l)(B)  of  the  FHSA  is  governed  by  • 
the  requirements  set  forth  in  section  3(f) 
of  the  FHSA.  and  by  sections  701(e),  (f). 
and  (g)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  ("FDCA")  (21  U.S.C. 
371(e)).  See  15  U.S.C.  1261(q)(2)  and 
1262(f). 

The  February  20,  2001,  ANPR  was  the 
first  step  necessary  to  declare  the 
specified  candle  wicks  and  candles  to 
be  banned  hazardous  substances  under 
section  2(q)(l).  See  15  U.S.C.  1262(f). 
The  proposed  regulations  issued  today 
continue  the  regulatory  process  in 
accordance  with  the  requirements  of  15 
U.S.C.  1262(a)  and  (h).  Under  the  rules 
proposed  today,  metal-cored  candle 
wicks  containing  more  than  0.06 
percent  lead  by  weight  of  the  metal  and 
candles  with  such  wicks  would  be 
declared  to  be  hazardous  substances  and 
would  be  banned. 

If  the  Commission  proceeds  to  issue  a 
final  rule  banning  these  wicks  and 
candles,  it  must  publish  the  text  of  the 
final  rule  and  a  final  regulatory  analysis 
that  includes:  (1)  A  description  of  the 
potential  costs  and  benefits  of  the  rule; 
(2)  A  description  of  alternatives 
considered  by  the  Commission 
(including  a  description  of  their 
potential  costs  and  benefits  and  an 
explanation  of  why  they  were  not 
chosen);  and  (3)  a  summary  of 
significant  issues  raised  by  comments 


on  the  preliminary  regulatory  analysis 
published  with  these  proposed  rules.  15 
U.S.C.  1262(i)(l).  The  Commission  also 
must  make  findings  that:  (1)  any 
relevant  voluntary  standard  is  unlikely 
to  adequately  reduce  the  risk  of  injury 
or  substantial  compliance  with  the 
voluntary  standard  is  unlikely:  (2)  the 
expected  benefits  of  the  regulation  bear 
a  reasonable  relationship  to  expected 
costs;  and  (3)  the  regulation  imposes  the 
least  burdensome  requirement  that 
would  adequately  reduce  the  risk  of 
injur\-.  15  U.S.C.  1262(i)(2). 

Procedures  established  by  section 
701(e)  of  the  FDCA  would  govern 
Commission  action  to  finalize  the 
hazardous  substance  declaration  and  the 
banning  rule.  15  U.S.C.  1262(a)(2)  and 
1261(q)(2).  These  procedures  provide 
that  once  the  Commission  issues  a  final 
rule,  persons  who  would  be  adversely 
affected  by  the  rule  have  a  period  of 
thirty  (30)  days  in  which  to  file 
objections  stating  reasonable  grounds 
therefor,  and  to  request  a  public  hearing 
on  those  objections.  21  U.S.C.  371(e). 
Should  valid  objections  be  filed,  a 
hearing  to  receive  evidence  concerning 
the  objections  would  be  held  and  the 
presiding  officer  would  issue  an  order 
after  the  hearing,  based  upon  substantial 
evidence.  21  U.S.C.  371(e);  16  CFRpart 
1502. 

E.  Response  to  Comments  on  the  ANPR 

Eleven  comments  were  received  in 
response  to  the  ANPR.  Nine  comments 
were  in  favor  of  the  proposal  to  ban 
lead-cored  wicks.  One  commenter 
opposed  forcing  companies  to 
compensate  for  parents  who  are  not 
preventing  their  children  from  being 
exposed  to  lead  emissions  from  such 
wicks.  One  commenter  opposed  a 
mandatory  rule  and  submitted  a 
voluntary  standard  that  would  ban  the 
use  of  domestically  produced  metal- 
cored  wicks  containing  greater  than  0.01 
percent  lead  and  imported  wicks  with 
metal  cores,  irrespective  of  lead  content. 
The  issues  raised  by  commenters  and 
the  Commission  responses  to  them  are 
discussed  below. 

1 .  Federal  Regulation 

Comments:  Nine  of  the  eleven 
comments  support  the  proposal  to  ban 
lead-cored  wicks.  One  dissenting 
comment  from  a  consumer  stated  that 
the  candle  industry  should  not  be  made 
to  bear  the  burden  for  parents  who  do 
not  adequately  protect  their  children. 
One  commenter,  representing  a 
standards  organization,  submitted  a 
voluntary  standard  to  take  the  place  of 
a  mandatory  rule.  About  half  of  the 
commenters,  including  a  representative 
of  the  National  Candle  Association 


(NCA),  stated  that  a  voluntary'  standard 
would  not  adequately  remove  lead- 
cored  wicks  from  commerce. 

Response:  The  CPSC  does  not  beheve 
it  is  reasonable  to  expect  that  parents 
alone  can  protect  children  from  all 
consumer  product  hazards,  especially  if 
potential  hazards  are  not  readily 
apparent.  The  Commission  believes  that 
a  mandatory  standard  is  necessary,  in 
part  because  of  the  failure  of  the 
industry  to  maintain  conformance  with 
a  voluntary  commitment  to  eliminate 
lead  wicks  made  in  1974,  and 
recognizes  that  the  NCA  and  its  member 
firms  support  the  development  of  the 
mandatory  rule. 

A  mandatory  standard  would:  (1)   - 
Apply  to  all  domestic  and  imported 
candle  and  wick  products  containing 
metal-cored  wicks  regardless  of  a 
company's  membership  in  a  trade 
organization  or  knowledge  of  applicable 
standards;  (2)  deter  manufacturers  from 
making  non-conforming  wicks  or 
candles  and  enable  the  staff  to  seek  civil 
penalties  for  violations;  (3)  increase 
compliance  by  retailers  and  distributors 
who  often  require  that  products  meet 
applicable  federal  standards;  and  (4) 
through  cooperative  efforts  with  the 
U.S.  Customs  Service,  prevent  non- 
complying  products  from  entering  the 
U.S. 

2.  Voluntary  Standards 

Comment:  Voices  of  Safety 
International  (VOSI)  proffered  a 
voluntary  standard  for  lead  in  candle 
wicks,  specifying  that  domestically 
produced  metal-cored  wicks  contain  no 
more  than  0.01  percent  lead  in  the 
metal.  The  standard  further  specifies 
that  imported  candle  wicks  may  not 
contain  metal  cores.  The  VOSI  standard 
includes  a  methodology,  based  on 
tensile  strength  of  metals,  for 
determining  whether  metal-cored  wicks 
comply  with  the  specified  maximum 
lead  content.  VOSI  also  asserted  that  the 
provision  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA), 
Public  Law  104-113,  concerning 
adoption  of  voluntary  consensus 
standards  by  federal  agencies  applies  to 
this  proceeding. 

Response:  The  CPSC  staff  analysis  of 
the  submitted  standard  uncovered  a 
number  of  difficulties  concerning  the 
scope  of  the  standard,  the  proposed 
tensile  test  methodology,  and  the 
acceptance  of  the  standard  by  the 
intended  industry.  The  Commission 
thus  finds  preliminarily  that  the  VOSI 
standard  is  not  likely  to  result  in  the 
elimination  or  adequate  reduction  of  the 
risk  at  issue  in  this  proceeding  and  that 
substantial  compliance  with  it  is 
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unlikely.  See  a  more  detailed  discussion 
of  the  bases  for  these  findings  in  Section 
F.2,  Voluntary  Standards,  below. 

VOSI's  assertion  that  the  NTTAA 
applies  to  this  proceeding  is  incorrect. 
Office  of  Management  and  Budget 
(OMB)  Circular  A-1 19  expressly 
excludes  from  the  NTTAA  requirements 
"independent  regulatory  commissions 
insofar  as  they  are  subject  to  separate 
statutory  requirements  regarding  the  use 
of  voluntary  consensus  standards,"  as  is 
the  Commission  under  the  FHSA. 
Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Consensus  Standards  and  in  Conformity 
Assessment  Activities,  OMB  Circular  A- 
119.  February  10,  1998.  at  section  5. 

3.  Health  Effects 

Comments:  A  number  of  commenters 
reiterated  the  harmful  effects  of  lead 
exposure  in  children  and  the  potential 
for  lead  exposure  from  candles. 

Response:  As  discussed  above,  the 
toxic  effects  of  lead  and  the  risk  to 
consumers,  especially  children,  from 
exposure  to  lead  emitted  from  lead- 
cored  wick  candles  were  presented  in 
the  initial  CPSC  staff  briefing  package 
on  Petition  No.  HP  00-3." 

4.  Substitute  Materials 

Comments:  Three  commenters 
discussed  available  substitutes  and  their 
use  by  manufacturers.  Three 
commenters  reiterated  that  other 
countries  have  issued  bans  on  the 
import  and  sale  of  lead-containing 
wicks.  The  National  Candle  Association 
stated  that  use  of  lead-cored  wicks  has 
been  broadly  discontinued 
domestically,  and  that  zinc-cored  wicks 
currently  in  use  would  comply  with  a 
ban  on  metal-cored  wicks  exceeding 
0.06  percent  lead  by  weight  in  the 
metal.  One  commenter  claimed  that 
paper-  or  cotton-cored  wicks  would  not 
be  acceptable  because  they  are  less  rigid 
than  zinc  and  have  a  higher  burning 
rate. 

Response:  The  CPSC  staff  economic 
analysis  supports  the  proposition  that 
alternatives  to  the  use  of  lead  core  are 
available.  The  staff  believes  that  no  wick 
manufactvirer  in  the  U.S.  currently  uses 
lead  core  in  the  production  of  its  wicks. 
The  Commission  preliminarily 
concludes,  based  on  that  analysis,  that 
the  cost  to  manufacturers  or  consimiers 
of  a  ban  on  lead-cored  wicks  would  be 
small. 

The  CPSC  staff  has  found  no  basis  for 
the  commenter's  claim  that  paper-or 
cotton-cored  wicks  are  unacceptable 
alternatives  to  lead-cored  wicks. 


As  discussed  above,  Canada. 
Australia,  New  Zealand,  and  Denmark 
have  acted  on  this  issue,  limiting  the 
use  of  lead  in  candle  wicks  or  providing 
guidance  to  consumers. 

5.  Metal-Cored  Wicks 

Comments:  Two  commenters 
expressed  concern  about  the  presence  of 
even  small  amounts  of  lead  in  metal- 
cored  wicks. 

Response:  Metals,  such  as  zinc,  may 
be  used  in  candle  wicks.  The  lead 
content  of  the  zinc  used  in  zinc-cored 
wicks  has  been  determined  by  CPSC 
and  others  to  range  from  about  0.0005 
percent  to  0.06  percent  by  weight  in  the 
metal."  CPSC  laboratory  and  other  tests 
have  shown  no  detectable  levels  of 
airborne  lead  emissions  from  candles 
with  metal  wicks  containing  0.06 
percent  lead  or  less  by  weight. 
Therefore,  the  Commission  is  proposing 
a  ban  on  metal-cored  wicks  containing 
more  than  0.06  percent  lead  by  weight 
in  the  metal  and  candles  with  such 
wicks,  but  is  not  proposing  to  limit  the 
use  of  metal  cores  that  contain  0.06 
percent  lead  or  less. 

6.  Labeling 

Comments:  Three  commenters  believe 
that  regulating  lead-cored  wick  candles 
by  requiring  warning  labels  would  not 
adequately  protect  public  health,  and 
one  commenter  suggested  that  candles 
that  comply  with  the  proposed  0.06 
percent  maximum  lead  limit  should  be 
labeled  with  that  information. 

Response:  The  CPSC  agrees  that  lead- 
cored  wicks  and  candles  containing 
lead-cored  wicks  should  be  banned  and 
that  precautionary  labeling  is  not  an 
acceptable  strategy  for  protecting 
vulnerable  populations  from  lead 
poisoning  that  may  be  induced  by 
burning  candles  with  lead-cored  wicks.'' 
The  Commission  does  not  believe  that 
requiring  individual  complying  candles 
to  be  labeled  would  add  to  the  safety  of 
these  products. 

The  proposed  rule  would  require 
labeling  of  each  shipping  container  of 
metal-cored  wicks,  and  each  shipping 
container  of  candles  with  metal-cored 
wicks,  with  the  statement  "Conforms  to 
16  CFR  1500.1 7(a)(13)"  and  a  nimiber  or 
other  designation  that  relates  back  to  the 
test  results  demonstrating  compliance 
for  the  wicks/candles  in  that  shipping 


'  See  fh.  2  above. 


» See  fn.  2  above. 

»  Memorandum  from  Carolyn  Meiers.  Engineering 
Psychologist.  Human  Factors,  to  Kristina  Hatlelid, 
Ph.D..  M.P.H..  Directorate  for  Heahh  Sciences. 
"Labeling  of  Candles  with  Lead-cored  Wicks 
(Petition  HP  00-31."  October  18.  2000.  See  fn  2 
above  for  information  on  the  availability  of  this  and 
other  related  documents  on  the  Internet  and  at  the 
CPSC  reading  room. 


container.  CPSC  specifically  invites 
interested  parties  to  comment  on  this 
feature  of  the  proposal. 

F,  Alternatives  to  Proposed  Ban 

1 .  So  Action 

If  the  Commission  took  no  action, 
lead-cored  candle  wicks  could  continue 
to  be  sold  in  the  U.S.  In  the  mid-1970's 
the  domestic  candle  industry-  stopped 
using  lead  in  wicks,  but  lead-cored 
wicks  reappeared  on  the  domestic 
market  some  time  thereafter.  While  the 
domestic  industry  states  that  it  has  now 
voluntarily  eliminated  lead  in  their 
wicks,  imports  may  continue  to  be  a 
source  of  lead  in  the  absence  of  a 
mandatory  standard.  Under  the  no 
action  scenario.  CPSC  enforcement  staff 
would  be  limited  to  taking  action 
against  lead-containing  wicks  under  the 
FHSA  on  a  case-by-case  basis. 

2.  Voluntary  Standards 

In  1974,  the  Candle  Manufacturers 
Association  industr>'  group  submitted  a 
statement  informing  the  Commission  of 
an  agreement  among  candle 
manufacturers  to  convert  to  substitutes 
for  lead-cored  wicks  in  candles  by  the 
end  of  the  third  quarter  1974.  They  also 
agreed  not  to  import  candles  with  lead- 
cored  wicks.  Further,  the  major 
domestic  wick  manufacturer  at  that  time 
agreed  to  discontinue  the  production  of 
lead-cored  wicks. 

Despite  this  agreement,  some  wick 
manufacturers  resumed  producing  lead- 
cored  wicks  and  some  candle 
manufacturers  resumed  producing  and 
importing  candles  with  lead-cored 
wicks  after  1974. 

In  May  2000.  a  task  group  for  candle 
wicks  was  formed  under  the  ASTM 
F15.45  Candle  Products  Subcommittee 
to  develop  a  consensus  standard  to 
address  the  lead  content  of  candle 
wicks.  The  task  group  stopped  their 
standards  development  process  in 
February  2001  in  favor  of  supporting  the 
CPSC  mandatory  rulemaking  process 

During  the  public  comment  period  on 
the  ANPR,  VOSI  proffered  a  voluntary 
standard  for  lead  in  candle  wicks.  The 
VOSI  standard  specifies  that  metal- 
cored  wicks  may  contain  no  more  than 
0.01  percent  lead  in  the  metal.  The 
standard  further  specifies  that  imported 
candle  wicks  may  not  contain  metal 
cores.  The  standard  includes  a 
methodology,  based  on  tensile  strength 
of  metals,  for  determining  whether 
metal -cored  wicks  comply  with  the 
specified  maximum  lead  content. 

CPSC  technical  staff  reviewed  the 
standard  and  noted  a  number  of 
difficulties.  Although  the  standard 
states  that  a  maximum  of  0.01  percent 
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lead  is  required  to  protect  consumer 
health,  no  technical  or  health  basis  for 
this  level  is  provided.  The  CPSC  staff 
maintains  that  the  proposed  limit  of 
0.06  percent  lead  by  weight  in  the  metal 
is  appropriate  and  supported  by  the 
laboratory  analyses  performed  by  CPSC 
staff  and  others. 

The  CPSC  staff  further  states  that  the 
analytical  methodology  in  the  submitted 
standard  is  not  capable  of  reliably 
determining  either  the  presence  or 
concentration  of  lead  in  metal-cored 
candle  wicks.  The  CPSC  staff  concludes 
that  the  tensile  strength  of  a  metal  alloy 
would  not  definitively  identify  zinc 
cored  wicks  with  less  than  the 
maximum  allowable  lead  content  in  the 
metal,  but  could  falsely  detect  alloys  not 
containing  lead,  causing  them  to  fail  the 
test  and  be  needlessly  prohibited  from 
wick  use.  The  staff  states  that  the 
metal's  lead  content,  not  its  physical 
attributes,  is  the  important  characteristic 
in  protecting  consumers"  health. 

The  VOSI  standard  specifies  different 
standards  for  domestic  and  imported 
products.  Specifically,  the  standard 
specifies  that  domestically  produced 
metal-cored  wicks  may  contain  no  more 
than  0.01  percent  lead  in  the  metal  but 
that  imported  candle  wicks  may  not 
contain  metal  cores.  The  FHSA  gives 
CPSC  the  authority  to  regulate 
hazardous  substances.  In  the  absence  of 
evidence  that  a  specific  type  of  metal 
wick  meets  the  definition  of  a  hazardous 
substance  under  the  FHSA,  the  CPSC 
cannot  ban  it.  Furthermore,  a 
discriminatory  approach  to  imports 
with  no  basis  in  fact  would  in  all 
likelihood  be  a  violation  of  the  North 
American  Free  Trade  Agreement 
(NAFTA),  if  not  other  U.S.  treaty 
obligations. 

The  Commission  believes  that 
membership  in  standards  organizations, 
such  as  ASTM,  serves,  in  part,  to 
transmit  applicable  standards  to 
member  firms.  VOSI  has  offered  no 
information  that  its  members  include 
candle  or  wick  manufacturers.  VOSI  has 
not  shown  that  the  standard  was 
developed  within  an  industry  consensus 
framework  or  is  otherwise  widely 
known  to  candle  and  wick 
manufacturer*  in  the  United  States  or 
elsewhere.'"  Nor  has  it  provided  any 


">  As  of  lanuan,'  16,  2002.  The  VOSI  world  wide 
web  site  states,  with  respect  to  the  candle  wick 
standard,  that  "These  standards  have  been 
approved  by  VOSI  and  are  for  reference  only."  That 
page  of  the  website  goes  on  to  provide  for  ongoing 
public  review  of  "Approved  VOSI  Public  Health 
Standards." 

Section  3(i)(2)  of  the  FHSA  requires  that  a 
voluntary  standard  be  "adopted  and  implemented" 
before  the  Commission  must  defer  to  it  rather  than 
promulgating  a  mandator^'  standard.  Thus,  based  on 
VOSI's  public  statements  on  the  status  of  its  candle 


evidence  that  there  would  be  substantial 
compliance  with  the  voluntary 
standard. 

Based  on  the  foregoing  analysis,  the 
Commission  finds  that  the  VOSI 
standard  is  technically  unsound,  and 
thus  would  not  result  in  the  elimination 
or  adequate  reduction  of  the  risk,  and 
that  substantial  compliance  with  it  is 
unlikely. 

Even  if  a  technically  valid  voluntary- 
standard  were  developed,  the 
Commission  maintains  that  a  mandatory 
standard  is  necessary  to  adequately 
protect  public  health. 

3.  Precautionary  Labeling 

A  CPSC  Human  Factors  staff  analysis 
concludes  that  precautionary  labeling  of 
individual  candles  is  not  an  acceptable 
strategy  for  protecting  vulnerable 
populations  from  lead  poisoning  that 
may  be  caused  by  burning  candles  with 
lead-cored  wicks." 

That  analysis  shows  that  since  lead  is 
emitted  ft-om  a  candle  when  the  candle 
is  used  as  intended,  the  only 
preventative  measures  consumers  could 
take  to  protect  themselves  against  the 
hazard  would  be  to  not  bum  candles 
with  lead-cored  wicks.  No  label  or 
subsequent  action  by  the  consumer 
would  prevent  the  release  of  lead  into 
the  air  if  the  candle  is  used  as  intended. 
The  staff  analysis  therefore  concludes 
that  it  is  not  realistic  to  expect 
consumers  to  comply  with  a  warning 
label  advising  not  to  bum  the  candles, 
but  to  use  them  only  for  decorative 
purposes.'' 

G.  Comment  Period 

In  accordance  with  section  4  of 
Executive  Order  12889  implementing 
NAFTA,  the  Commission  is  providing  a 
75  day  public  comment  period  on  the 
proposed  mles.  The  Commission  is 
particularly  interested  in  acquiring 
additional  data  on  the  effect  the 
proposed  rules  would  have  on  prices  to 
consumers  and  costs  to  wick  and  candle 
manufacturers. 

H.  Preliminary  Regulatory  Analysis 

I.  FHSA  Requirement 

The  Commission  has  preliminarily 
determined  to  issue  a  rule  declaring  a 
ban  on  metal-cored  wicks  containing 
more  than  0.06  percent  lead  by  weight 
in  the  metal  and  candles  with  such 
wicks.  Section  3{h)  of  the  FHSA 
requires  that  the  Commission  prepare  a 


preliminary  regulatory  analysis  for  this 
action.  15  U.S.C.  1261(h).  The  following 
discussion  addresses  this  requirement. 

2.  Introduction 

The  Commission  is  considering 
amending  the  FHSA  regulations  to 
declare  that  metal-cored  wicks 
containing  more  than  0.06  percent  lead 
by  weight  in  the  metal  and  candles  with 
such  wicks  are  hazardous  substances 
and  to  ban  such  wicks  and  candles.  In 
Febmary  2001,  the  Commission  voted  to 
issue  an  ANPR  that  could  lead  to  such 
a  declaration  and  ban.  66  FR  10863.  On 
April  17,  2002,  the  Commission  voted  to 
issue  proposed  rules  declaring  that  such 
wicks  and  candles  with  such  wicks  are 
hazardous  substances  and  banning 
them. 

3.  Required  Content  of  the  Regulatory 
Analysis 

To  accomplish  mlemaking  under  the 
FHSA,  the  Commission  must  publish 
preliminary  and  final  regulatory 
analyses  containing  a  discussion  of 
various  factors.  These  factors  include  a 
description  of  the  potential  benefits  and 
potential  costs  of  the  mle,  including  any 
benefits  and  costs  that  cannot  be 
quantified  in  monetary  terms,  and  an 
identification  of  those  most  likely  to 
receive  the  benefits  and  bear  the  costs. 
The  FHSA  also  requires  a  description  of 
any  reasonable  alternatives  to  the  rule, 
together  with  a  summary  description  of 
their  costs  and  benefits,  and  a  brief 
explanation  of  why  such  alternatives 
were  not  chosen.  15  U.S.C.  1262(h)  and 
1262(i).  In  addition,  the  Commission 
must  address  the  requirements  of  the 
Regulatory  Flexibility  Act,  which 
considers  effects  on  small  firms,  and  the 
requirement  for  review  pursuant  to  the 
National  Environmental  Policy  Act, 

4.  Analysis  of  Proposed  Hazardous 
Substance  Declaration/Ban  '■' 

(a)  Potential  Benefits 

The  benefits  to  consumers  of 
eliminating  lead-cored  wicks  as  a  source 
of  lead  exposure  are  not  quantifiable. 
Nonetheless,  the  proposed  ban  may 
result  in  positive  health  benefits  in 
individual  cases,  and  will  contribute  to 
the  gradual  reduction  in  lead  exposure 
to  the  U.S.  population.  Additionally,  the 
Commission  did  not  regulate 


wick  standard,  the  Commission  would  also  be 
justified  in  eliminating  it  from  further  consideration 
in  this  rulemaking  without  reaching  its  technical 
and  procedural  flaws.  1.5  U.S.C.  1262(i)(2). 

"Seefn.  9. 

'Md. 


"The  following  discussion  of  potential  costs  and 
potential  benefits  of  the  proposed  rules  is  extracted 
from  Memorandum  firom  Mary  F.  Donaldson,  CPSC 
Directorate  for  Economic  Analysis  to  Kristina 
Hatlelid,  CPSC  Directorate  for  Health  Sciences, 
"Preliminary  Regulatory  Analysis  of  a  Proposed 
Ban  of  Lead  in  Candlewicks,"  March  5,  2002.  See 
fn.  2  above  for  information  on  the  availability  of 
this  and  other  related  documents  on  the  Internet 
and  at  the  CPSC  reading  room. 


Federal  Register / Vol.  67,  No.  79 /Wednesday,  April  24,  2002 / Proposed  Rules 


20067 


candlewicks  in  the  mid-1970s  because 
the  industn,'  voluntarily  agreed  to 
eliminate  lead  from  candlewicks.  A  ban 
of  the  use  of  lead  in  candlewicks  will 
therefore  help  ensure  that  lead  will  not 
be  used  in  candlewicks  in  the  future. 

(b)  Potential  Costs 

The  costs  of  replacing  lead-cored 
candlewicks  with  non-leaded  wicks  are 
expected  to  be  small.  The  current  use  of 
lead  in  wicks  is  already  small,  since 
none  of  the  NCA  members  use  lead  in 
their  wicks  beyond  the  acceptable  trace 
levels  found  in  zinc  cores,  and 
information  obtained  from  an  industry- 
source  indicates  that  the  cost  of 
substitutes  for  lead-cored  wicks  is  not 
higher  than  the  cost  of  wicks  made  with 
lead.  In  fact,  when  lead-cored 
candlewicks  were  available,  they  cost 
more  per  yard  than  candlewicks  made 
with  other  materials. 

However,  there  are  some  costs 
associated  with  testing,  tracking, 
maintaining  records  of  candles  and 
candlewicks  with  metal  cores,  and 
labeling  of  shipping  containers.  The 
proposed  rule  requires  firms  that 
manufacturer,  import,  or  otherwise 
distribute  metal-cored  candlewicks  and 
candles  perform  testing  or  obtain 
records  of  testing  to  assure  compliance. 
Records  of  testing  would  have  to  bear  a 
lot  designation  that  relates  to  the 
candles  and  candlewicks  and  be 
retained  for  as  long  as  the  product  the 
testing  pertains  to  is  being  distributed 
plus  three  years.  In  addition,  firms 
would  have  to  label  shipping 
containers. 

Based  on  discussions  with 
representatives  of  the  candle  and 
candlewick  industries,  the  metal-cored 
wick  testing  burden  will  likely  be 
minimal  for  domestic  manufacturers  of 
candles  and  candlewicks,  because  most 
candlewicks  used  in  the  U.S.  are 
produced  by  a  small  number  of 
manufacturers,  and  the  testing  of  the 
metal  used  in  the  wicks  already  takes 
place  in  the  course  of  manufacturing  of 
the  metal  used  in  the  wire.  The 
recordkeeping  associated  with  the 
testing  may  demand,  from  candlewick 
manufacturers  and  distributors,  as  much 
as  40  hours  per  metal  candlewick  lot 
produced  cinnually.  From  a  discussion 
with  a  representative  of  the  industry, 
there  may  be  5  to  15  lots  of  wire  used 
in  candlewick  production  per  year. 
Recordkeeping  by  the  domestic 
candlewick  manufacturers  and 
distributors  may  require  as  much  as  200 
to  600  hours  per  year. 

Developing  a  tracking  system  for  lots 
may  involve  some  costs.  Candle  and 
candlewick  manufacturers  would  have 
to  keep  track  of  when  lot  numbers  for 


wicks  with  metal  cores  changed,  and 
adjust  any  existing  identification  system 
to  reflect  this.  According  to  the  National 
Candle  Association,  lot  identification 
might  be  somewhat  problematic  for  the 
industry. 

Importers  would  also  have  to  obtain 
appropriate  test  results,  and  develop  a 
system  of  identification  in  order  to  track 
test  results  with  shipments.  The 
differences  in  the  costs  of  the  testing 
and  labeling  requirements  for  importers, 
relative  to  domestic  candle 
manufacturers,  are  not  clear,  but  it 
seems  likely  that  the  coordination  of 
testing  and  labeling  would  be  somewhat 
more  complex  for  importers  and 
therefore  more  costly,  since  candles  are 
imported  from  many  countries.  One 
large  importer  did  not  think  the  impact 
of  the  rule  would  be  substantial,  but  was 
unable  to  describe  how  the  testing 
requirements  would  affect  costs. 

Domestic  producers,  distributors, 
private  labelers.  and  importers  of 
candles,  as  well  as  importers  of 
candlewicks,  would  not  have  to  conduct 
tests  as  long  as  they  maintain  copies  of 
prior  test  results  for  metal  candlewicks. 
Recordkeeping  may  require  as  much  as 
40  hours  per  firm  per  year.  The  exact 
number  of  manufacturers  and  importers 
is  not  known  and  not  every-  firm  uses 
metal-cored  wicks.  If  there  are  460 
domestic  producers  of  candles  in  the 
U.S.,  and  an  equivalent  number  of 
importers  of  candles  and  candlewicks, 
and  if  we  assume  that  half  of  all 
manufacturers  and  importers  have  metal 
in  their  candlewicks,  then  the  estimated 
nimiber  of  hours  for  complying  with  the 
recordkeeping  requirements  of  the  rule 
for  these  firms  could  be  as  high  as 
18,400  hours.  The  total  estimated 
annual  employee  compensation  cost  for 
the  paperwork  burden  may  be  as  high  as 
$400,000,  industry  wide. 

For  most  candle  producers,  the  costs 
of  labeling  are  likely  to  be  small.  The 
majority  of  candles  are  not  produced 
with  metal-cored  wicks  and  therefore 
will  not  need  to  be  labeled. 
Additionally,  the  labeling  requirements 
will  add  httle  to  the  cost  of 
manufacturing  Ccuidles  when  labels  are 
needed  if  existing  labeling  machines  can 
be  used  to  add  the  information  required 
by  the  rule's  labeling  requirements. 

'  Although  the  labeling  costs  are  likely 
to  be  low,  we  can  estimate  the  number 
of  boxes  of  candles  that  might  be 
affected.  If  we  assume  that  $270  to  $540 
million  in  candle  shipments  are  affected 
( i.e.,  15-30  percent  of  all  candles 
shipped  with  metal  wicks),  and  that 
each  shipping  container  holds  144 
candles  [i.e.,  12  boxes  of  a  dozen 
candles),  perhaps  2  to  4  million 
shipping  containers  would  need  to  be 


labeled  annually.  If  a  label  costs  5  to  10 
cents  (not  including  the  initial  purchase 
of  the  labeling  machine),  then  $100,000 
to  $400,000  in  annual  costs  would  be 
absorbed  by  the  candle  industry-  for 
labeling. 

Combined,  labeling  and 
recordkeeping  may  cost  the  candle 
industr>-  about  $500,000  to  $800,000  per 
year.  On  a  percentage  basis,  these  costs 
would  represent  a  small  fraction  (about 
0.03  to  0.04  percent)  of  the  overall  value 
of  candle  shipments  which,  in  1999. 
was  about  Si. 8  billion. 

Finally,  there  might  also  be  some 
costs  associated  with  inventories  of 
uncertified  or  non-complying 
candlewicks  held  by  candle 
manufacturers.  These  candlewicks 
would  have  to  be  certified  or  scrapped 
under  the  standard.  The  proposed  rule 
would  apply  to  candles  and 
candlewicks  manufactured  after  the 
rule's  effective  date.  Although  non- 
coraplymg  candlewicks  may  have  been 
manufactured  prior  to  the  effective  date, 
thev  would  not  be  usable  in  candles 
manufactured  after  the  effective  date.  It 
is  not  anticipated,  however,  that  a  large 
amount  of  candlewick  inventory  will  be 
affected. 

One  possible  impact  of  the  rule  is  the 
movement  away  from  the  use  of  metal 
core  wicks  due  to  the  added  burden  of 
recordkeeping,  labeling  and  testing. 
Based  on  discussions  with  several 
candle  manufacturers,  this  has  already 
started  to  occur.  Manufacturers  desiring 
to  eliminate  metal-cored  wicks  would 
have  to  perform  product  testing  to  find 
a  suitable  substitute  wick  for  the  candle 
design.  The  cost  of  the  substitute  wick 
material  will  not  likely  be  a  significant 
factor  in  the  decision  to  change  wicks 
because  candle  wicks  are  a  very  low 
cost  item  that  do  not  var>'  much  by  type. 
Based  on  compliance  cost  and 
performance  factors,  each  firm  will 
decide  whether  they  will  continue  to 
use  metal-cored  wicks  in  their  candles. 

It  is  anticipated  that  the  costs  of  the 
rule,  although  small,  will  be  absorbed 
by  both  consumers  and  suppliers 
(including  manufacturers  and 
importers).  Costs  associated  with  the 
initial  implementation  of  the  rule  are 
likely  to  be  borne  by  the  suppliers. 
These  start-up  costs  will  not  likely  be 
passed  on  to  consumers,  because  the 
costs  may  not  be  uniform  across  the 
industn'.  Some  firms  may  have  to 
develop  tracking  systems  for  lot 
identification,  acquire  additional 
labeling  machinery,  and  certify  or  scrap 
old  candlewicks.  Costs  associated  with 
ongoing  compliance  with  the  rule  are 
expected  to  be  small  and  these  costs 
will  likely  be  passed  along  to  the 
consumer  in  the  form  of  higher  prices. 
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The  actual  amount  of  these  costs  is  not 
clear  at  this  time. 

In  summary,  while  the  benefits  of  a 
ban  of  lead  in  candlewicks  are  likely  to 
be  small,  the  costs  of  the  ban  are  also 
small.  The  action  will,  however, 
contribute  to  the  gradual  reduction  in 
lead  exposure  in  the  U.S.  population. 

5.  Alternatives  to  the  Rule 

The  Commission  has  considered 
several  other  alternatives,  including:  no 
action,  product  labeling  and  deferral  to 
a  voluntary  standard.  See  discussion 
above  at  Section  F.,  Alternatives  to 
Proposed  Ban. 

I.  Paperwork  Reduction  Act 

The  proposed  ban  regulation  will 
require  manufacturers  and  importers  of 
metal-cored  candle  wicks  and  candles 
with  such  wicks  to  perform  testing  or 
obtain  records  of  testing,  maintain 
records,  and  label  shipping  containers 
for  metal-cored  candle  wicks  and 
candles  with  such  wicks  that  they 
produce  or  import.  For  this  reason,  the 
rule  proposed  below  contains 
"collection  of  information 
requirements,"  as  that  term  is  used  in 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520.  Therefore,  the  proposed  rule 
is  being  submitted  to  the  Office  of 
Management  and  Budget  ("0MB")  in 
accordance  with  44  U.S.C.  3507(d)  and 
implementing  regulations  codified  at  5 
CFR  1320.11. 

Based  on  estimates  made  in  the 
course  of  developing  the  metal-cored 
candle  wick  standard  and  on 
information  obtained  from  industry 
sources,  the  Commission  estimates  that 
complying  with  the  recordkeeping 
requirements  of  the  proposed  banning 
rule  will  require  approximately  40 
hours  per  metal-cored  candle  wick  lot 
produced  annually.  The  CPSC  staff  does 
not  anticipate  that  domestic  producers 
or  distributors  of  metal-cored  candle 
wicks  will  conduct  testing,  since  the 
content  of  the  metal  wire  used  in  the 
candle  wicks  is  analyzed  in  the  course 
of  the  manufacturing  of  the  metal.  These 
analyses  are  provided  routinely  by  the 
manufacturers  of  the  wire.  Since  5  to  15 
lots  of  metal-cored  candle  wicks  are 
produced  per  year  in  the  U.S., 
recordkeeping  by  domestic  metal-cored 
wick  manufacturers  under  the 
regulation  as  proposed  would  require  no 
more  than  an  estimated  200  to  600 
hours  per  year. 

The  exact  number  of  manufactiu-ers 
and  importers  of  candles  and  of 
importers  of  candle  wicks  is  not  known. 
Not  every  producer/importer  uses 
metal-cored  wicks  in  its  candles.  CPSC 
staff  estimates  that  there  may  be  as 
many  as  460  domestic  producers  of 


candles.  If  there  are  an  equivalent 
number  of  importers  of  candles/candle 
wicks  and  it  is  assumed  that  half  of  all 
these  manufacturers  and  importers  have 
metal  in  their  candle  wicks,  then  the 
estimated  number  of  hours  annually 
that  would  be  expended  by  these 
entities  for  complying  with  the 
recordkeeping  requirements  of  the  rule 
may  be  as  high  as  18,400. 

Combining  these  two  estimates,  the 
estimated  total  burden  on  metal-cored 
wick  producers  and  producers/ 
impQrters  of  candles  with  metal-cored 
wicks  would  be  18,600  to  19.000  hours 
per  year. 

OMB  may  comment  to  CPSC  between 
30  and  60  days  after  the  publication  of 
the  proposed  banning  rule.  Therefore, 
although  OMB  will  accept  comments 
until  June  24.  2002,  a  comment  will  be 
assured  of  having  its  maximum  effect  if 
it  is  filed  by  May  24,  2002. 

Comments  to  OMB  should  be  directed 
to  the  Desk  Officer  for  the  Consumer 
Product  Safety  Commission.  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Washington.  DC  20503:  telephone 
(202)  395-7340.  The  Commission 
encourages  commenters  to  provide 
copies  of  such  conunents  to  the 
Commission's  Office  of  the  Secretary, 
with  a  caption  or  cover  letter  identifying 
the  materials  as  comments  submitted  to 
OMB  on  the  proposed  rule  to  ban 
certain  metal-cored  candle  wicks  and 
candles  with  such  wicks. 

J.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  (RFA),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  601  et  seq.,  generally  requires  the 
agency  to  prepare  initial  and  final 
regulatory  flexibility  analyses  describing 
the  impact  of  the  rule  on  small 
businesses  and  other  small  entities. 
Section  605  of  the  RFA  provides  that  an 
agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the  head 
of  an  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  Commission's  Directorate  for 
Economic  Analysis  prepared  a 
preliminary  assessment  of  the  impact  of 
a  rule  to  declare  that  metal-cored  wicks 
containing  more  than  0.06  percent  lead 
by  weight  in  the  metal  and  candles  with 
such  wicks  are  hazardous  substances 
and  to  ban  such  wicks  and  candles.  A 
copy  of  the  preliminary  analysis  is 
available  for  inspection  in  the  docket  for 
this  rulemaking.  The  assessment  reports 
that  the  costs  to  consumers  and  can41e 


wick  and  candle  manufacturers  are 
likely  to  be  small. 

At  present,  the  Commission  does  not 
have  quantitative  information  on  the 
number  of  small  businesses  that  might 
be  affected  by  the  proposed  rules, 
although  we  believe  that  almost  all 
domestic  candle  and  candle  wick 
manufactiu-ers  are  small.  The  staff 
assessment  concludes  that  because  the 
incremental  cost  of  the  proposals  is 
likely  to  be  small,  it  is  unlikely  that  the 
proposals  will  have  a  substantial  effect 
on  a  significant  number  of  small 
businesses. 

The  Commission  requests  comment 
from  companies  that  supply  candle 
wicks  and  candles  that  would  be 
affected  by  these  proposed  rules.  The 
Commission  is  particularly  interested  in 
information  on  the  likely  effect  on  small 
businesses  of  the  testing,  recordkeeping, 
and  shipping  container  labeling 
requirements  of  the  proposed  banning 
rule. 

Based  on  the  foregoing  assessment, 
the  Commission  certifies  that  the  rules 
to  declare  that  metal-cored  wicks 
containing  more  than  0.06  percent  lead 
by  weight  in  the  metal  and  candles  with 
such  wicks  are  hazardous  substances 
and  to  ban  such  wicks  and  candles,  if 
promulgated  in  final  form  as  proposed, 
would  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
businesses  or  other  small  entities. 


K.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act.  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has 
preliminarily  assessed  the  possible 
environmental  effects  associated  with 
the  proposed  hazardous  substance 
declaration  and  ban  for  metal-cored 
candle  wicks  containing  more  than  0.06 
percent  lead  by  weight  of  the  metal  and 
candles  with  such  wicks. 

The  Commission's  regulations  at  16 
CFR  1021.5(c)(1)  state  that  rules  or  ■ 
sjifety  standards  to  provide  design  or 
performance  requirements  for  products 
normally  have  little  or  no  potential  for 
affecting  the  human  environment. 
Preliminary  analysis  of  the  impact  of  the 
rules  proposed  today  indicates  that  they 
will  have  no  significant  effects  on  the 
environment.  This  would  be  especially 
true  if  the  effective  date  of  the  banning 
rule  were  to  enable  firms  affected  by  the 
rule  to  deplete  any  existing  non- 
complying  inventory.  Thus,  the 
Commission  concludes  that  no 
enviroimiental  assessment  or 
environmental  impact  statement  is 
required  in  this  proceeding. 
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L.  Effective  Date 

The  rule  proposed  today  would 
provide  a  period  of  one-hundred  eighty 
(180)  days  for  depletion  of  any  existing 
stocks  of  candle  wick  material  and 
candles  subject  to  the  proposed  ban.  It 
would  then  apply  to  any  metal-cored 
candle  wick  containing  more  than  0.06 
percent  lead  by  weight  in  the  metal,  and 
any  candle  with  sucn  a  wick,  that  is 
manufactvired  or  imported  on  or  after 
that  date. 

M.  Executive  Order  12968 

As  provided  for  in  Executive  Order 
12988  (February  *.  1996).  the  CPSC 
states  the  preemptive  effect  of  these 
proposed  regulations  as  follows. 

Tlie  FHSA  provides  that,  generally,  if 
the  Commission  issues  a  harming  rule 
under  section  2(q)  of  the  FHSA  to 
ptotect  against  a  risk  of  illness  or  injury 
associated  with  a  hazardous  substance, 
"no  State  or  political  subdivision  of  a 
State  may  establish  or  continue  in  effect 
a  requirement  applicable  to  such 
substance  and  designed  to  protect 
against  the  same  risk  of  illness  or  injurx' 
unless  such  requirement  is  identical  to 
the  requirement  established  under  such 
regulations."  15  U.S.C.  1261n(b)(l)(B). 
Upon  application  to  the  Commission,  a 
State  or  local  standard  may  be  excepted 
from  this  preemptive  effect  if  the  State 
or  local  standard  (1)  provides  a  higher 
degree  of  protection  from  the  risk  of 
injury  or  illness  than  the  FHSA  standard 
and  (2)  does  not  unduly  burden 
interstate  commerce.  In  addition,  the 
Federal  government,  or  a  State  or  local 
government,  may  establish  and  continue 
in  effect  a  non-identical  requirement 
that  provides  a  higher  degree  of 
protection  than  the  FHSA  requirement 
for  the  hazardous  substance  for  the 
Federal,  State  or  local  government's 
own  use.  15  U.S.C.  1261n(b)(2).  Thus, 
with  the  exceptions  noted  above,  the 
.proposed  rule  harming  metal-cored 
candle  wicks  containing  more  than  0.06 
percent  lead  by  weight  of  the  metal  and 
candles  with  such  wicks  would  preempt 
non-identical  state  or  local  requirements 
applicable  to  such  wicks  and  candles 
designed  to  protect  against  the  same  risk 
of  injury. 

N.  Trade  Secret  or  Pn^rietary 
Information 

Any  person  responding  to  this  notice 
who  believes  that  any  information 
submitted  is  trade  secret  or  proprietary 
should  specifically  identify  the  exact 
portions  of  the  document  claimed  to  be 
confidential.  The  Commission's  staff 
will  receive  and  handle  such 
information  confidentially  and  in 
accordance  with  section  6(a)  of  the 


Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2055(a).  Such  information  will 
not  be  placed  in  the  public  docket  for 
the  rulemaking  and  will  not  be  made 
available  to  the  public  simply  upon 
request.  If  the  Commis«ion  receives  a 
request  for  disclosure  of  the  information 
or  concludes  that  its  disclosure  is 
necessary  to  discharge  the 
Conunission's  responsibilities,  the 
Commission  will  inform  the  person  who 
submitted  the  information  and  provide 
that  person  an  opportunity  to  present 
additional  information  and  views 
concerning  the  confidential  nature  of 
the  information.  16  CFR  1015. l«(b) 
(1999). 

The  Commission's  staff  will  then 
make  a  determination  of  whether  the 
information  is  trade  secret  or 
proprietary  information  that  caimot  be 
released.  That  determination  will  be 
made  in  accordance  with  applicable 
provisions  of  the  CPSA:  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552b; 
18  U.S.C.  1905;  the  Commission's 
procedural  regulations  at  16  CFR  part 
1015  governing  protection  and 
disclosure  of  information  under 
provisions  of  FOIA;  and  relevant 
judicial  interpretations.  If  the 
Commission  concludes  that  any  part  of 
the  information  that  has  been  submitted 
with  a  claim  that  the  information  is  a 
trade  secret  or  proprietar\'  is  disclosable, 
it  will  notify  the  person  submitting  the 
material  in  writing  and  provide  at  least 
10  calendar  days  from  the  receipt  of  the 
letter  to  allow  for  that  person  to  seek 
judicial  relief.  15  U.S.C.  2055(a)(5)  and 
(6);  16  CFR  1015.19(b). 

O.  Conclusion 

For  the  reasons  stated  in  this 
preamble,  the  Commission  preliminarily 
finds  that  metal-cored  candle  wicks 
containing  more  than  0.06  percent  lead 
by  weight  in  the  metal  and  candles  with 
such  wicks  are  hazardous  substances, 
that  cautionary  labeling  required  by  the 
FHSA  is  not  adequate  for  such  wicks 
and  candles,  and  that,  due  to  the  degree 
and  nature  of  the  hazard  presented  by 
these  items,  in  order  to  protect  the 
public  health  and  safety  it  is  necessarv' 
to  keep  them  out  of  commerce. 

List  of  Subiects  in  16  CFR  Part  1500 

Consumer  protection.  Hazardous 
materials.  Hazardous  substances. 
Imports,  Infants  and  children.  Labeling. 
Law  enforcement,  and  Reporting  and 
recordkeeping. 

For  the  reasons  stated  in  the 
preamble,  the  Commission  proposes  to 
amend  Title  16  of  the  Code  of  Federal 
Regulation  to  read  as  follows: 


PAflT  1500-HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS. 

1.  The  authority  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278. 

2.  In  §  1500.12.  add  a  new  paragraph 
(a)(2)  to  read  as  follows: 

§1500.12    Products  declared  to  be 
hazardous  substances  under  sectk>n  3(a)  of 
the  act 

(a)  *   *   * 

(2)  metal-cored  candle  wicks  that 
have  a  lead  content  of  more  than  0.06 
percent  of  the  total  weight  of  the  metal 
core,  and  candles  made  with  such 
wicks. 

3.  In  §  1500.17.  add  a  new  paragraph 
(a)(13)  to  read  as  follows: 

§  1 500. 1 7    Banned  hazardous  substances. 

(a)*  *  * 

(13)(i)  Candles  made  with  metal-cored 
wicks.  Lots  of  candles  manufactured  or 

imported  on  or  after .  2002 

(insert  date  180  days  after  promulgation 
of  final  rule)  made  with  metal-cored 
candle  wicks,  unless: 

(A)  The  metal  core  of  each  candle 
wick  has  a  lead  content  (calculated  as 
the  metal)  of  not  more  than  0.06  percent 
of  the  total  weight  of  the  metal  core; 

(B)  The  manufacturer.  imf>orter. 
private  labeler.  or  distributor  of  each  lol 
of  candles  with  metal-cored  wicks 
conducts,  or  obtains  a  report  of  the 
results  of.  reasonable  and  representative 
tests  on  either  the  candles  in  that  lot. 
the  metal-cored  candle  wicks  used  in 
that  lot  of  candles,  or  the  metal  used  to 
produce  the  wicks  that  were  used  in 
that  lot  of  candles,  that  establish  that  the 
lead  content  of  the  metal  used  in  the 
wicks  is  not  more  than  0.06  percent  (of 
the  total  weight  of  the  metal  core); 

(C)  The  records  of  such  testing  are  in 
English,  identify-  each  lot  of  candles  to 
which  the  test  results  apply,  identify-  all 
numbers  or  other  designations  used  to 
represent  each  lot  on  the  label  of 
containers  as  required  in  paragraph 
(a)(13)(i)(D)  of  this  section,  are 
maintained  in  the  United  States  for  as 
long  as  the  candles  the  testing  pertains 
to  are  being  distributed  plus  three  (3) 
years,  and  are  made  available  for 
inspection  and  copying  within  48  hours 
of  a  request  by  any  officer,  employee,  or 
agent  acting  on  behalf  of  the  Consumer 
Product  Safety-  Commission;  and 

(D)  Each  outer  container  or  vn-apper 
in  which  candles  from  a  lot  subject  to 
paragraphs  (a)(13)(i)(B)  and  (a)(13)(i)(C) 
of  this  section  are  shipped,  including 
each  outer  container  or  wrapper  of  such 
candles  distributed  to  a  retail  outlet,  is 
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labeled  "Conforms  to  16  CFR 
1500.17(a)(13)"  and  bears  a  number  or 
other  designation  that  relates  back  to  the 
test  results  for  that  lot.  For  purposes  of 
this  paragraph  (a)(13)(i)(D),  the  term 
"outer  container  or  wrapper"  does  not 
include  the  immediate  container  in 
which  candle(s)  is/are  intended  to  be 
displayed  at  retail  or  during  use  in  the 
home,  unless  that  container  or  wrapper 
is  also  the  only  container  or  wrapper  in 
which  the  candle(s)  is/are  shipped  to  a 
retailer.  For  purposes  of  this  paragraph 
(a)(13)(i)(D),  a  lot  of  metal-cored  wick 
candles  shall  consist  of  all  of  the 
candles  covered  by  any  report  of  testing 
required  by  paragraph  (a)(13)(i)(B)  of 
this  section. 

(ii)  Metal-cored  candle  wicks.  Lots  of 
metal-cored  candle  wicks  manufactured 

or  imported  on  or  after , 

2002  [insert  date  180  days  after 
promulgation  of  final  rule]  unless: 

(A)  The  metal  core  of  each  candle 
wick  has  a  lead  content  (calculated  as 
the  metal)  of  not  more  than  0.06  percent 
of  the  total  weight  of  the  metal  core: 

(B)  The  manufacturer,  importer, 
private  labeler,  or  distributor  of  each  lot 
of  metal-cored  candle  wicks  conducts, 
or  obtains  a  report  of  the  results  of, 
reasonable  and  representative  tests  on 
either  the  candle  wicks  in  that  lot.  or  on 
the  metal  used  to  produce  the  wicks  that 
were  used  in  that  lot.  that  establish  that 
the  lead  content  of  the  metal  used  in  the 
wicks  is  not  more  than  0.06  percent  (of 
the  total  weight  of  the  metal  core): 

(C)  The  records  of  such  testing  are  in 
English,  identify  each  lot  of  candle 
wicks  to  which  the  test  results  apply, 
identify  all  numbers  or  other 
designations  used  to  represent  each  lot 
on  the  label  of  containers  as  required  in 
paragraph  (a)(13)(ii)(D)  of  this  section, 
are  maintained  in  the  United  States  for 
as  long  as  the  candle  wicks  the  testing 
pertains  to  are  being  distributed  plus 
three  (3)  years,  and  are  made  available 
for  inspection  and  copying  within  48 
hours  of  a  request  by  any  officer, 
employee,  or  agent  acting  on  behalf  of 
the  Consumer  Product  Safety 
Commission:  and 

(D)  Each  outer  container  or  wrapper 
in  which  candle  wicks  from  a  lot  subject 
to  paragraphs  (a)(13)(ii)(B)  and 
(a)(13)(ii)(C)  of  this  section  are  shipped, 
including  each  outer  container  or 
wrapper  of  such  candle  wicks 
distributed  to  a  retail  outlet,  is  labeled 
"Conforms  to  16  CFR  1500.17(a)(13)  ' 
and  bears  a  number  or  other  designation 
that  relates  back  to  the  test  results  for 
that  lot.  For  piu-poses  of  this  paragraph 
(a)(13)(ii)(D),  the  term  "outer  container 
or  wrapper"  does  not  include  the 
immediate  container  in  which  candle 
wick(s)  is/are  intended  to  be  displayed 


or  sold  at  retail,  unless  that  container  or 
wrapper  is  also  the  only  container  or 
wrapper  in  which  the  candle  wick{s)  is/ 
are  shipped  to  a  retailer.  For  purposes 
of  this  paragraph  (a)(13){ii)(D),  a  lot  of 
metal-cored  wicks  shall  consist  of  all  of 
the  candle  wicks  covered  by  any  report 
of  testing  required  by  paragraph 
(a)(13)(ii)(B)  of  this  section. 

(iii)  Findings— (A)  General.  In  order  to 
issue  a  rule  under  section  2(q)(l)  of  the 
FHSA.  15  U.S.C.  1261(q)(l),  classifying 
a  substance  or  article  as  a  banned 
hazardous  substance,  the  FHSA  requires 
the  Commission  to  make  certain 
findings  and  to  include  these  in  the 
regulation.  These  findings  are  discussed 
in  paragraphs  (a)(13)(iii)(B)  through  (D) 
of  this  section. 

(B)  Voluntary  Standard.  (1)  One 
alternative  to  the  ban  that  the 
Commission  considered  is  to  take  no 
mandatory  action,  and  to  depend  on  a 
voluntar\'  standard.  One  organization 
has  a  standard  for  candle  wicks 
intended  to  address  the  potential  for 
substantial  illness  posed  by  such  wicks 
and  candles  with  such  wicks.  The 
Commission  has  found  that  the  standard 
is  technically  unsound  and  that 
substantial  compliance  with  it  is 
unlikely.  Furthermore,  there  is  no 
evidence  that  the  standard  has  been 
adopted  and  implemented  by  candle 
wick  or  candle  manufacturers. 

(C)  Relationship  of  Benefits  to  Costs. 
The  Commission  estimates  that  the  ban 
will  reduce  the  potential  for  exposure  to 
lead  and  resulting  lead  poisoning 
because  there  is  no  "safe"  level  of  lead 
in  the  blood.  The  annual  cost  to  the 
candle/wick  industn,'  of  the  ban  is 
estimated  bv  the  Commission  to  be  in 
the  range  of  $.500,000  to  5800,000.  On 

a  percentage  basis  these  costs  represent 
only  0.03  to  0.04  percent  of  the  overall 
value  of  candle  shipments  in  1999. 
which  was  approximately  $1.8  billion. 
Accordingly,  the  Commission  finds  that 
the  benefits  from  the  regulation  bear  a 
reasonable  relationship  to  its  costs. 

(D)  Least  burdensome  requirement. 
The  Commission  considered  the 
following  alternatives:  No  action; 
labeling  all  metal-cored  candles  with 
wicks  containing  more  than  0.06 
percent  lead  by  weight  of  the  metal;  and 
relying  on  the  voluntary  standard. 
Neither  no  action,  nor  labeling,  nor 
reliance  on  the  voluntary  standard 
would  adequately  reduce  the  risk  of 
illness.  Therefore  the  Commission  finds 
that  a  ban  on  candle  wicks  containing 
more  than  0.06  percent  lead  by  weight 
of  the  metal  and  candles  with  such 
wicks  is  the  least  burdensome 
requirement  that  would  prevent  or 
adequately  reduce  the  risk  of  illness. 


Dated:  April  18,  2002. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety  ' 

Commission. 

List  of  Relevant  Documents 

The  following  documents  contain 
information  relevant  to  this  rulemaking,  can 
be  accessed  on  the  World  Wide  Web  at 
MTtnt'. cpsc.gov,  and  are  available  for 
inspection  at  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission.  Room 
502.  4330  East-West  Highway.  Bethesda, 
Maryland  20814: 

1.  Briefing  memorandum  from  Kristina  M. 
Hatlelid.Ph.D..  M.P.H..  Toxicologist. 
Directorate  for  Health  Sciences,  to  the 
Commission.  "Petition  HP  00-3  to  Ban  Lead- 
cored  Candle  Wicks,"  December  12.  2000. 

2.  Memorandum  from  K.M.  Hatlelid.  Ph.D.. 
M.P.H..  Toxicologist.  Directorate  for  Health 
Sciences,  to  Mary  Ann  Danello.  Ph.D.. 
Associate  Executive  Director.  Directorate  for 
Health  Sciences.  "Review  of  Lead  Emissions 
from  Candles."  November  15.  2000. 

3.  Memorandum  from  Carolyn  Meiers, 
Engineering  Psychologist.  Human  Factors,  to 
Kristina  Hatlelid.  Ph.D..  M.P.H..  Directorate 
for  Health  Sciences,  "Labeling  of  Candles 
with  Lead-cored  Wicks  (Petition  HP  00-3)." 
October  18.  2000. 

4.  Briefing  memorandum  from  Kristina  M. 
Hatlelid.  Ph.D..  M.P.H..  Toxicologist. 
Directorate  for  Health  Sciences,  to  the 
Commission.  "Proposal  to  Ban  Lead-Cored 
Candle  Wicks."  March  18.  2002. 

5.  Memorandum  from  Mary  F.  Donaldson, 
CPSC  Directorate  for  Economic  Analysis  to 
Kristina  Hatlelid,  CPSC  Directorate  for  Health 
Sciences.  "Preliminary  Regulatory  Analysis 
of  a  Proposed  Ban  ol  Lead  in  Candlewicks." 
Marf:h  5.  2002. 

|FR  Doc.  02-9960  Filed  4-23-02:  8:45  ami 

BILLING  CODE  6355-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  312,  314,  and  601 
[Docket  No.  02N-01 52] 

Obtaining  Timely  Pediatric  Studies  of 
and  Adequate  Pediatric  Latielingfor 
Human  Drugs  and  Biologies 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Advanced  notice  of  proposed 

rulemaking. 

SUMMARY:  Given  the  present  authorities 
contained  in  the  Best  Pharmaceuticals 
for  Children  Act  (BPCA),  which  was 
signed  into  law  January'  2002,  the  Food 
and  Drug  Administration  (FDA)  is 
issuing  this  advanced  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  comments  on  the  most 
appropriate  ways  to  update  the  1998 
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"pediatric  rule"  so  that  it  can  most 
effectively  address  FDA's  interest  in 
timely  pediatric  studies  of  and  adequate 
pediatric  labeling  for  human  drugs  and 
biological  products  that  are  used  or  will 
be  used  in  the  treatment  of  children. 
FDA  is  interested  in  what  mechanisms, 
if  any,  may  be  necessary  to  augment  the 
programs  described  in  the  BPCA  and 
what  present  authorities,  if  any.  have 
not  proven  effective,  are  now 
redimdant,  or  need  to  be  updated 
because  of  the  BPCA. 
DATES:  Submit  written  or  electronic 
comments  on  the  ANPRM  by  July  8. 
2002. 

AOfMESSf  S:  Submit  vn-itten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/econunents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrie  Crescenzi,  Office  of  Pediatric 
Drug  Development  and  Program 
Initiatives  (HFD-960>,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-594- 
7337,  e-mail:  crescenzit@cder.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  December  2, 
1998,  FDA  issued  the  final  pediatric 
rule  that  requires  manufacturers  to 
assess  the  safety  and  effectiveness  of 
certain  human  drugs  and  biological 
products  in  pediatric  patients.  This  rule 
became  effective  in  April  1999. 

Under  this  rule,  any  application  for 
approval  of  a  human  drug  or  biologic 
with  a  new  active  ingredient,  new 
indication,  new  dosage  form,  new 
dosing  regimen,  or  new  route  of 
administration  is  expected  to  contain 
data  to  assess  the  safety  and 
effectiveness  of  the  drug  or  biologic  in 
pediatric  patients.  The  pediatric  rule 
also  contains  provisions  for  industry- 
FDA  meetings  and  early  consultation 
diu'ing  the  investigational  study  of  a 
drug  or  biologic  to  facilitate  the  design 
and  timely  conduct  of  adequate 
pediatric  studies  of  the  drug  or  biologic, 
when  appropriate  to  conduct  such 
studies.  In  addition,  this  rule  also 
provided  FDA  with  the  ability  to  require 
the  development  of  a  pediatric 
formulation,  if  necessary,  to  study  a 
particular  pediatric  group;  and  to 
require  manufactiu-ers  of  already 
marketed  human  drugs  and  biologies  to 
conduct  certain  pediatric  studies  when 
they  seek  approval  for  certain  other 
changes  to  their  drug  or  biologic. 
Manufacturers  may  obtain  from  FDA  a 


waiver  (e.g.,  the  disease  does  not  occiu- 
in  the  pediatric  population]  or  deferral 
(e.g..  pediatric  studies  to  be  conducted 
later  in  the  development  cycle)  of  some 
or  all  of  these  requirements.  Under  these 
provisions,  many  drugs  have  been 
studied  in  children  and  many 
companies  have  built  an  infrastructure 
that  fosters  pediatric  studies  of  their 
products.  In  addition,  under  these 
provisions,  as  new  drugs  are  developed, 
it  has  become  more  routine  for 
companies  to  evaluate  and  plan 
appropriately  for  studying  the  new 
product  in  children. 

For  certain  human  drugs  and 
biologies  already  on  the  market,  under 
certain  circumstances,  the  pediatric  rule 
further  authorizes  FDA  to  require 
manufacturers  to  submit  an  application 
containing  data  adequate  to  assess 
whether  the  product  is  safe  and  effective 
in  pediatric  populations,  even  when  the 
company  has  not  submitted  an 
application  for  certain  other  changes  to 
their  drug  or  biologic.  FDA  has,  to  date, 
not  invoked  this  latter  aspect  of  the 
pediatric  rule. 

After  FDA  issued  its  proposed 
pediatric  rule  (62  FR  43900,  August  15, 
1997),  but  before  it  issued  the  final 
pediatric  rule.  Congress  passed  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA).  This  act  included 
a  provision  that  authorized  specific 
market  exclusivity  incentives  to 
manufacturers  who  voluntarily 
conducted  and  submitted  to  FDA 
pediatric  studies  of  their  drugs  as 
requested  by  FDA  and  who  met  certain 
statutory  criteria.  This  provision  has 
resulted  in  numerous  pediatric  studies 
of  many  of  the  drugs  to  which  it 
applied.  Nonetheless,  when  FDA  issued 
the  pediatric  rule,  the  agency  indicated 
that  the  FDAMA  provisions  left  some 
significant  gaps  in  obtaining  pediatric 
studies  to  provide  safety  and 
effectiveness  labeling  information  for 
certain  products.  Examples  of  these 
"gap"  products  include  already 
marketed  drugs  no  longer  under  patent 
or  market  exclusivity  protection,  certain 
antibiotics,  biological  products 
approved  under  section  351  of  the 
Public  Health  Service  Act  (PHSA),  and 
products  for  which  the  manufacturers 
simply  choose  not  to  perform  pediatric 
studies  requested  by  FDA,  despite  the 
exclusivity  incentive  to  do  so.  The 
exclusivity'  incentive  provision  of 
FDAMA,  as  written,  does  not  to  apply 
to  biological  products  approved  under 
section  351  of  the  PHSA,  certain 
antibiotics,  and  products  that  did  not 
have  specific  existing  patent  or 
exclusivity  protection  that  could  be 
prolonged  under  this  authority.  In 
addition,  the  exclusivity  provision 


could  only  effectively  be  employed  once 
with  respect  to  an  active  ingredient. 
Thus,  if  further  studies  in  certain  groups 
of  children  (for  example,  neonates)  were 
needed  at  a  later  date,  the  exclusivity 
provision  was  restricted  and  thus  did 
not  provide  an  economic  incentive  for 
the  additional  needed  studies.  Also,  the 
exclusivity  incentive  provisions  of 
FDAMA  expired  on  Januar>'  1,  2002. 
On  Januar>-  4.  2002,  the  President 
signed  into  law  the  BPCA.  This 
legislation  both  reauthorizes  the 
exclusivity  incentive  program  enacted 
originally  in  FDAMA  (essentially 
without  any  change  relevant  here)  and 
establishes  an  additional  mechanism  for 
obtaining  information  on  the  safe  and 
effective  use  of  drugs  in  pediatric 
patients.  The  new  BPCA  mechanism 
consists  primarily  of  authorizing  several 
National  histitutes  of  Health  (NIH) 
funding  mechanisms,  including  the  NIH 
Foundation,  as  vehicles  for  funding, 
using  both  public  and  private  funds, 
studies  of  certain  drugs  under  certain 
circumstances  if  the  manufactiu-ers  of 
those  drugs  decline  to  conduct  the 
requested  pediatric  studies.  BPCA  also 
provides  a  mechanism  for  including 
information  from  such  studies  in  the 
label  of  pediatric  products.  Because  it 
involves  paying  others  to  do  the  studies 
rather  than  having  to  litigate  with  a 
company  to  force  it  to  conduct  needed 
studies,  some  have  argued  that  this  new 
BPCA  mechanism  is  a  more  cost-  and 
time-efficient  way  of  achieving  the  goal 
of  adequate  pediatric  safety'  and  efficacy 
labeling  of  these  "gap"  products  than 
are  some  of  the  provisions  of  the 
pediatric  rule.  Others  point  out  that 
while  these  NIH  funding  mechanisms 
may  be  used  to  contract  for  pediatric 
studies  of  certain  human  drugs,  the 
provision  of  BPCA  for  awarding  study 
contracts  does  not  extend  to  awarding 
contracts  to  study  human  biologies  and 
certain  antibiotics  In  addition,  the 
public  funding  of  these  mechanisms  is 
dependent  on  yearly  congressional 
appropriations  and  the  private 
donations  eire  purely  voluntary. 
Whether  funds  appropriated  for  such 
studies  will  be  adequate  to  ensure  that 
studies  are  performed  and  data 
submitted  for  all  needed  drug  products 
remains  uncertain.  By  statute,  the  BPCA 
is  to  sunset  in  2007  Because  of  these 
uncertainties  in  funding,  limitations  on 
the  products  covered,  and  the  lack  of 
required  early  planning  regarding 
pediatrics  in  a  drug's  development 
process,  some  have  argued  that  without 
the  "requirement "  provisions  of  the 
pediatric  rule,  FDA  will  not  have  the 
authority  it  needs  to  ensure  that  all 
medicines  used  in  children  of  all  ages 
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are  indeed  safe  and  effective  for  that 
use. 

Given  the  present  authorities 
contained  in  the  BPCA  and  the  pediatric 
rule,  this  ANPRM  is  intended  to  solicit 
comments  on  the  most  appropriate  wrays 
to  balance  FDA"s  interest  in  timely 
pediatric  studies  of  and  adequate 
pediatric  labeling  for  human  drugs  and 
biological  products  that  are  used  or  will 
be  used  in  the  treatment  of  children  and 
FDA's  interest  in  not  imposing 
unnecessary  human  drug  and  biologic 
study  requirements.  FDA  is  particularly 
interested  in  what  mechanisms,  if  any, 
may  be  necessary  to  augment  the 
programs  described  in  the  BPCA  and 
what  present  authorities,  if  any.  are 
perhaps  now  redundant  because  of  the 
BPCA. 

Therefore,  FDA  is  soliciting 
comments  on  these  issues.  The  agency 
is  particularly  interested  in  the 
relationship  between  the  approach  to 
acquiring  pediatric  labeling  information 
promulgated  in  the  pediatric  rule,  and 
the  approaches  authorized  in  the  BPCA. 
While  FDA  is  interested  in  hearing  any 
comments  the  public  would  like  to 
submit  on  this  issue,  questions  of 
specific  interest  to  FDA  include: 

1.  What  changes  to  the  pediatric  rule, 
if  any,  would  be  necessary'  to  integrate 
the  BPCA  and  the  pediatric  rule  more 
effectively? 

2.  How  would  the  criteria  used  by 
NIH  and  FDA  under  section  3  of  the 
BPCA  to  request  studies  of  already 
approved  drugs  relate  to  the  standards 
promulgated  in  the  pediatric  rule  and 
described  in  21  CFR  201.23,  314.55,  and 
601.27  for  requiring  pediatric  labeling 
for  certain  drugs  and  biological 
products?  Which  criteria  are  more 
appropriate  for  determining  when 
studies  are  conducted? 

3.  What  provisions,  if  any.  of  the 
BPCA  could  apply  to  biological 
products  regulated  under  section  351  of 
the  PHSA? 

4.  How  does  the  provision  in  section 
3  of  the  BPCA  providing  for  a 
recommendation  for  a  formulation 
change  relate  to  the  pediatric  rule 
provision  stating  that  in  certain  cases  a 
sponsor  may  be  required  to  develop  a 
pediatric  formulation?  Should  pediatric 
formulations  be  required  in  certain 
cases? 

Resolution  of  these  and  other 
questions  will  be  required  before  FDA 
can  determine  the  optimum  approach  to 
ensuring  that  human  drugs  and 
biologies  used  in  children  have 
adequate  information  regarding  the  safe 
and  effective  use  of  these  products  in 
pediatric  patients. 


n.  Requests  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES]  written  or  electronic 
comments  regarding  this  document  by 
July  8.  2002.  Two  copies  of  any 
comments  are  tn  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Docket 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

This  document  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Dated:  April  18.2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Dor  02-9980  Filed  4-19-02:  12:00  pm] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA  #  225] 

Schedule  of  Controlled  Substances: 
Proposed  Rule:  Rescheduling  of 
Buprenorphine  From  Schedule  V  to 
Schedule  III 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  DEA  is  extending  the 
comment  period  and  time  to  request  a 
hearing  on  the  Federal  Register  Notice 
of  proposed  rulemaking  entitled 
"Schedule  of  Controlled  Substances: 
Proposed  Rule:  Rescheduling  of 
Buprenorphine  From  Schedule  V  to 
Schedule  III"  published  on  March  21, 
2002  (67  FR  13114). 
DATES:  The  period  for  public  comment 
that  was  to  close  on  April  22,  2002.  will 
be  extended  to  May  22,  2002. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn.:  DEA 
Federal  Register  Representative  (CCR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPPt.EMENTARY  INFORMATION:  The  DEA 
published  a  notice  of  proposed 
rulemaking  (67  FR  13114)  to  reschedule 


buprenorphine  from  Schedule  V  to 
Schedule  III  of  the  Controlled 
Substances  Act  (CSA).  The  proposed 
rescheduling  action  is  based  on  a 
scientific  and  medical  evaluation  and 
recommendation  by  the  Department  of 
Health  and  Human  Services  and  an 
evaluation  of  this  and  other  information 
by  DEA.  On  April  12,  2002.  DEA 
received  a  request  for  a  sixty  day 
extension  of  the  period  in  which  to 
comment  and  request  a  hearing.  The 
requestor  indicated  that  the  additional 
time  is  necessary  to  obtain  and  evaluate 
the  nearly  one  hundred  scientific 
articles  cited  by  DEA  in  support  of  its 
scheduling  proposal.  Upon 
consideration  of  this  request,  a  thirty 
day  extension  of  the  time  to  conmient 
and  request  a  hearing  is  granted.  This 
allows  sufficient  time  for  interested 
persons  to  evaluate  and  consider  all 
relevant  information  and  respond 
accordingly.  Therefore,  the  comment 
period  and  time  to  request  a  hearing  is 
extended  to  May  22,  2002.  Comments 
must  be  received  by  the  DEA  on  or 
before  this  date. 

Dated:  April  18,  2002. 
Asa  Hutchinson, 

Administrator 

[FR  Doc.  02-10044  Filed  4-19-02;  3:03  pm] 

BILUNG  CODE  4410-09-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 
[REG-1 071 84-00] 
RiN  1545-AY04 

Guidance  Necessary  To  Facilitate 
Electronic  Tax  Administration 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  The  IRS  is  proposing 
regulations  designed  to  eliminate 
regulatory  impediments  to  the 
electronic  filing  of  the  Form  1040,  "U.S. 
Individual  Income  Tax  Return."  The 
text  of  the  temporary  regulations 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register  also  serves  as  the  text  of  these 
proposed  regulations.  These  regulations 
generally  affect  taxpayers  who  file  Form 
1040  electronically  and  who  are 
reqiiired  to  file  any  of  the  following 
forms:  Form  56,  "Notice  Concerning 
Fiduciary  Relationship";  Form  2120, 
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"Multiple  Support  Declaration";  Form 
2439,  "Notice  to  Shareholder  of 
Undistributed  Long-Term  Capital 
Gains";  Form  3468,  "Investment 
Credit":  and  Form  T  (Timber),  "Forest 
Activities  Schedules." 
DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by  July 
23,  2002. 

ADDRESSES:  Send  submissions  to; 
CC;ITA;RU  (REG-1 07 184-00),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:ITA:RU  (REG- 
107184-00),  Courier's  Desk,  Internal 
Revenue  Service.  1111  Constitution 
Ave.,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  directly  to  the 
IRS  internet  site  at  ix^-w. irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  James  C. 
Gibbons,  (202)  622-4910:  concerning 
submissions  of  comments  and/or 
requests  for  a  hearing,  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulator)'  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S,  Washington.  DC 
20224,  Comments  on  the  collections  of 
information  should  be  received  by  June 
24,  2002.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §§  1.48- 
12T(d)(7),  1.152-3T(c),  1.611-3T(h). 
1.852-9T(c).  and  301.6903-lT(b).  The 
proposed  regulations  require  taxpayers 
to  retain  their  tax  records  for  as  long  as 
the  contents  may  become  material  in  the 
administration  of  any  internal  revenue 
law.  This  information  is. required  for 
substantiation  purposes.  This 
information  will  be  used  to  verif\-  the 
information  provided  by  the  taxpayer. 
The  likely  respondents  are  individuals. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103.  The  burden  imposed  in 
§§1.48-12T(d)(7),  1.152-3T(c),  1.611- 
3T(h).  1.852-9T(c),  and  301.6903-lT(b) 
will  be  reflected  in  Form  3468,  Form 
2120,  Form  T  (Timber).  Form  2439  and 
Form  56  respectively. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulation  section  of  this  issue  of 
the  Federal  Register  contain 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  and  the 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  designed 
to  eliminate  regulatory'  impediments  to 
the  electronic  filing  of  the  Form  1040. 
The  text  of  those  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations  and  these 
proposed  regulations.  Generally,  the 
regulations  will  be  effective  for  taxable 
years  begiiming  after  December  31, 
2001.  Taxpayers  may,  however,  rely  on 
these  proposed  regulations  to  the  extent 
that  the  impediments  were  removed  in 
forms  filed  for  taxable  years  beginning 
after  December  31,  2000. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 


also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  persons  responsible  for 
recordkeeping  are  principally 
individuals,  and  the  burden  is  not 
significant  as  described  earlier  in  the 
preamble.  Therefore,  a  Regulatory 
Flexibilitv  Analvsis  under  thp 
Regulatory-  Flexibility  Act  (5  i:.S.C. 
chapter  6J  is  not  required.  Pursuant  to 
section  7508(f)  of  the  Internal  Revenue 
Code,  this  notice  will  be  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies  of 
written  comments)  that  are  submitted 
timelv  (in  the  manner  described  in  the 
ADDRESSES  caption)  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
thev  may  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
bv  anv  person  who  timely  submits 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sara  Paige  Shepherd, 
Office  of  Associate  Chief  Counsel 
(Procedure  and  Administration), 
Administrative  Provisions  and  Judicial 
Practice  Division.  However,  other 
personnel  from  the  IRS  and  the  Treasury' 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subiects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  26  L  .S.C.  780.5  *    *    * 

2.  Section  1.48-12.  paragraph 
(d)(7)(iii)  is  revised  to  read  as  follows: 

§  1 .48-12    Qualified  rehabilitated  building; 
expenditures  incurred  atter  Decemt>er  31 , 
1981. 

***** 

(d)  *   *  • 

(7)  *   *   * 

(iii)  [The  text  of  proposed  paragraph 
(d)(7)(iii)  is  the  same  as  the  text  of 
§  1.48-12T(d)(7)(iii)  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

3.  In  §  1.152-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

§1.1 52-3    Multiple  support  agreements. 

***** 

(c)  [The  text  of  proposed  paragraph  (c) 
is  the  same  as  the  text  of  §  1.152-3T{c) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

***** 

4.  Section  1.611-3,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  1 .61 1  -3    Rules  applicable  to  timber. 

***** 

(h)  [The  text  of  proposed  paragraph 
(h)  is  the  same  as  the  text  of  §  1.611- 
3T(h)  published  elsewhere  in  this  issue 
of  the  Federal  Register). 

5.  In  §  1.852-9,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  1 .852-9    Special  procedural  requirements 
applicable  to  designation  under  section 
852(bK3KD). 

***** 

(c)(1)  [The  text  of  proposed  paragraph 
(c)(1)  is  the  same  as  the  text  of  §  1.852- 
9T(c)(l)  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

6.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority.  26  U.S.C.  7805  *   *    * 

7.  Section  301.6011-1  is  revised  to 
read  as  follows: 

§  301 .601 1  -1    General  Requirement  of 
return,  statement  or  list. 

[The  text  of  proposed  section  is  the 
same  as  the  text  of  §  301.601 1-lT 


published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

8.  Section  301.6903-l(b)  is  added  to 
read  as  follows: 

§  301 .6903-1     Notice  of  fiduciary. 

***** 

(b)  (The  text  of  proposed  paragraph 
(b)  is  the  same  as  the  text  of  §  301.6903- 
lT(b)  published  elsewhere  in  this  issue 
of  the  Federal  Register]. 


Robert  E.  Wenzei, 

Dnputv  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-9820  Filed  4-2.3-02;  8:45  am] 

BILLING  CODE  4830-01 -P 


POSTAL  SERVICE 

39  CFR  Part  111 

Firm  Pieces  In  Carrier  Route  and 
Presorted  Bound  Printed  Matter 
Mailings 

agency:  Postal  Service. 
ACTION:  Request  for  comment  on 
application  of  agency  rule. 


SUMMARY:  The  Postal  Service  requests 
comments  from  the  mailing  industry 
(especially  the  presort  software 
industrv')  as  to  how  Bound  Printed 
Matter  (BPM)  mailings  with 
individually  addressed  "firm  pieces" 
can  be  prepared  under  current  eligibility 
and  mail  preparation  standards.  The 
term  "firm  piece"  is  generally  used  to 
describe  a  mailpiece  that  consists  of 
more  than  one  component  (all  destined 
for  the  same  delivery  address,  which  is 
often  a  company  or  business  firm) 
composited  into  a  single  mailpiece.  The 
existence  of  firm  packages  in  Periodicals 
mailings  is  due  to  separate  per-copy  and 
per-addressed  piece  rates  that  do  not 
exist  within  other  classes  of  mail.  The 
Postal  Service  is  not  proposing  to 
change  Domestic  Mail  Manual  (DMM) 
standards  in  this  notice. 
DATES:  Comments  must  be  received  on 
or  before  May  22,  2002. 
ADDRESSES:  Written  comments  should 
be  delivered  to  the  Manager,  Mail 
Preparation  and  Standards,  United 
States  Postal  Service,  1735  N.  Lynn  St., 
Room  3025.  ArUngton,  VA  22209-6038. 
Comments  may  be  transmitted  via 
facsimile  to  703-292-4058  or  via  e-mail 
to  tdevaugh@email.usps.gov.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying  at 
USPS  Headquarters  Library,  475 
L'Enfant  Plaza  SW,  11th  Floor  N, 
Washington  DC  20260-1450  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 

DeVaughan,  703-292-3640:  or  Marc 
McCrery,  202-268-2704. 
SUPPLEMENTARY  INFORMATION:  On 
January  7,  2001,  the  Postal  Service 
adopted  new  standards  for  Bound 
Printed  Matter  (BPM)  that  formalized 
the  packaging  and  sacking  or  palletizing 
of  BPM  mailings  according  to  shape 
(processing  category)  and  destination 
entr>'  (if  any).  These  standards  were 
incorporated  into  the  Domestic  Mail 
Manual  (DMM).  At  the  same  time,  new 
destination  entry  discounts  were 
implemented.  These  standards  were 
published  for  comment  in  the  Federal 
Register  on  August  29,  2000,  as  part  of 
the  proposed  DMM  changes  to 
implement  the  R2000-1  Omnibus  Rate 
Case  after  extensive  meetings  with  an 
Implementation  Readiness  Team  (IRT) 
comprised  of  mailers,  printers, 
publishers,  and  mailer  associations.  No 
comments  were  received  on  the  BPM 
mail  preparation  standards  from  the  IRT 
participants  or  others  in  the  industry', 
and  the  final  rule  was  published  in  the 
Federal  Register  on  December  15,  2000. 

After  implementation  of  the  new 
standards  on  January  7,  2001,  the  Postal 
Service  has  been  receiving  BPM  firm 
pieces  in  Presorted  BPM  mailings  that 
do  not  comply  with  the  January  2001 
eligibility  criteria  and  mail  preparation 
standards  for  BPM  rates.  Those 
standards  prescribe  specific  preparation 
for  flats,  irregular  parcels  weighing  less 
than  10  poimds,  irregular  parcels 
weighing  10  pounds  or  more,  and 
machinable  parcels.  Although  the  issue 
may  arise  with  some  traditional  BPM 
mailers  (especially  those  taking 
advantage  of  drop  ship  incentives),  it 
also  impacts  major  printers  who  print 
Standard  Mail  pieces  and  prepare  a 
portion  of  their  mailings  as  BPM  mail. 
An  exhibit  is  provided  at  the  end  of  this 
notice  to  illustrate  a  firm  piece. 

Firm  Package  and  Firm  Piece 
Preparation 

Within  Periodicals  mailings,  a  "firm 
package"  is  defined  in  the  DMM  as  two 
or  more  copies  (pieces)  for  the  same 
address  placed  in  a  single  package.  For 
presort  eligibility  and  postage 
calculation,  such  pieces  are  treated  in 
one  of  two  ways: 

•  If  each  copy  within  the  firm 
package  has  a  delivery  address,  each 
may  be  claimed  as  a  separate  addressed 
piece  (i.e.,  the  nvunber  of  pieces  within 
the  firm  package  multiplied  by  the 
"piece  rate"  of  postage);  or 

•  The  firm  package  itself  may  be 
claimed  as  only  one  addressed  piece. 

In  either  case,  one  unit  of  piece  rate 
postage  is  paid  for  each  addressed  piece 
claimed.  A  firm  package  sorted  and 
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claimed  as  one  addressed  piece  must  be 
accompanied  by  (but  can  be  physically 
separate  from)  other  addressed  pieces 
packaged  to  the  same  presort 
destination  to  satisfy  the  minimum 
package  requirement  when  applicable, 
regardless  of  the  number  of  pieces 
within  the  firm  package. 

Within  BPM  standards,  there  is  no 
mention  of  the  terms  "firm  package." 
"firm  piece,"  and  "firm  bundle"  in  the 
DMM.  However,  these  terms  are  used 
industry-wide  in  a  number  of  situations 
to  describe  mailpieces  that  consist  of 
more  than  one  component  composited 
into  a  single  mailpiece  addressed  to  a 
single  delivery  point.  Within  this  notice, 
the  term  "firm  piece"  is  used,  for 
discussion  purposes  only,  to  represent  a 
single  addressed  piece  with  one  unit  of 
"piece  rate"  postage  paid. 

Firm  piece  preparation  for  BPM 
mailings  existed  in  the  DMM  for  carrier 
route  mailings  until  June  30. 1996 
(DMM  Issue  49).  It  defined  a  "firm 
package"  like  the  definition  above  for 
Periodicals  mailings,  with  one 
exception.  The  BPM  firm  package  (for 
reasons  stated  below)  was  not  permitted 
to  be  physically  separate  from  other 
addressed  pieces  to  the  same  presort 
destination.  DMM  Issue  49,  M403.3.4 
stated: 

A  "firm  package"  is  two  or  more  pieces  for 
the  same  address  placed  in  one  package.  If 
each  piece  has  a  delivery  address,  each  may 
be  claimed  as  a  separate  addressed  piece  for 
presort  and  on  the  mailing  statement.  The 
firm  package  may  be  claimed  as  one 
addressed  piece  for  presort  and  on  the 
mailing  statement.  If  the  pieces  are 
unaddressed.  the  firm  package  is  considered 
as  one  addressed  piece.  A  firm  package 
presorted  and  claimed  as  one  addressed 
piece  must  be  placed  with  other  addressed 
pieces  to  form  the  minimum  volume  per 
package  regardless  of  the  number  of  pieces  in 
the  firm  package. 

Throughout  the  current  DMM  the 
term  "addressed  piece"  is  used  to 
identify  a  single  individually  addressed 
mailpiece  bearing  evidence  of  postage 
payment  and  which,  at  a  minimum,  has 
a  unit  of  "piece  rate"  postage  paid.  An 
addressed  piece  can  include  a  firm 
(composite)  piece  consisting  of: 

•  One  addressed  piece  with  one  or 
more  unaddressed  pieces;  or 

•  Two  or  more  pieces  each  bearing 
the  same  delivery  address. 

In  either  case,  one  unit  of  piece  rate 
postage  is  paid  for  each  addressed  piece. 
Presort  destinations  are  comprised  of  a 
required  minimum  number  of  addressed 
pieces  or  pounds  (of  addressed  pieces), 
whichever  occurs  first. 

A  firm  piece  is  often  secured  together 
with  shrinkwrap,  plastic  straps,  or  a 
combination  of  the  two.  The  intent  of 


the  mailer  is  for  the  Postal  Ser\-ice  to 
treat  the  firm  piece  as  a  single-addressed 
(composite)  piece  and  deliver  it  to  the 
deliver)'  address  on  the  top  piece.  The 
firm  piece  could  be  envisioned  as  the 
equivalent  of  multiple  addressed  (or 
unaddressed)  catalogs  placed  in  an 
addressed  carton  for  delivery  to  the 
address  appearing  on  the  carton  (along 
with  evidence  of  postage  payment).  For 
the  firm  piece,  the  "mailing  container" 
(carton)  is  made  of  shrinkwrap,  plastic 
straps,  or  both,  which  makes  this  hybrid 
piece  look  like  a  presort  destination 
package  of  flats  (or  irregular  parcels) 
that  should  be  opened  for  distribution  at 
some  point  prior  to  delivery.  The  only 
difference  may  be  the  mailer's  use  of  the 
"firm"  optional  endorsement  line  (OEL) 
identifying  the  top  piece  as  "firm"  (i.e., 
all  pieces  in  this  "container"  for  the 
same  address).  There  currently  are  no 
DMM  standards  for  preparing  and 
identifying  individually  addressed  firm 
pieces  (packages)  using  OELs  other  than 
with  Periodicals  mailings  (DMM 
M013.1). 

Firm  Piece  Preparation  in  Bound 
Printed  Matter  Mailings 

Some  mailers  currently  use  a  facing 
slip  affixed  to  the  top  of  the  package  to 
indicate  that  the  package  is  not  to  be 
opened  and  must  be  delivered  intact  to 
the  address  on  the  top  piece.  This  extra 
step  adds  production  costs  for  the 
mailer  but  helps  assure  the  piece  is 
delivered  intact.  However,  the  mailer 
who  chooses  to  count  the  firm  piece  as 
one  addressed  piece  saves  postage  since 
the  firm  piece  is  treated  as  one 
addressed  piece,  rather  than  as 
individual  copies. 

When  a  typical  automated  production 
line  is  presented  with  a  BPM  mailing 
that  includes  firm  pieces,  it  is  not 
capable  of  first  producing  and  grouping 
components  into  firm  pieces  and  then 
regrouping  these  firm  pieces  with  other 
individual  addressed  pieces  into 
appropriate  required  presort  destination 
packages  to  qualify  for  the  rates 
claimed.  Compounding  the  problem  is 
the  fact  that  the  number  of  component 
pieces  comprising  a  firm  piece  is  likely 
to  vary  (e.g.,  some  firm  pieces  consist  of 
nine  catalogs,  others  consist  of  seven, 
and  others  consist  of  11).  Therefore, 
because  each  firm  piece  is  reported  as 
(and  postage  is  paid  as)  one  addressed 
piece,  the  mailings  will  consist  of 
nonidentical-weight  pieces  that  must  be 
accepted  under  an  approved  postage 
payment  system  (manifest  mailing 
system  or  alternate  mailing  system).  In 
addition,  depending  on  the  size 
(thickness)  of  the  individual  component 
pieces,  firm  piece  preparation  can  lead 
to  some  firm  pieces  that  fit  into  two 


different  processing  categories  (flats  and 
irregular  parcels).  DMM  standards  do 
not  permit  two  processing  categories  in 
the  same  bulk  mailing  for  any  class  of 
mail.  So,  although  there  is  potential  for 
postage  savings  from  the  creation  of  firm 
pieces,  production  line  complications 
result  in  improperlv  prepared  mailings. 
Additionally,  effective  with  R2001-1 
implementation  (June  30.  2002)  and 
introduction  of  shape-based  categories 
(i.e..  flats  and  parcels)  two  separate  rates 
will  apply  to  all  BPM. 

For  Periodicals  mailings,  the 
minimums  for  presort  destinations  and 
sacking  are  simple  and  straightforward: 
only  six  addressed  pieces  for  package 
preparation  and  24  addressed  pieces  per 
sack.  By  contrast.  Carrier  route  and 
Presorted  BPM.  the  minimums  for 
package  and  sack  preparation  standards 
are  more  complicated.  They  are  based 
on  a  minimum  number  of  addressed 
pieces  or  a  minimum  weight  to  the 
presort  destination,  whichever  occurs 
first  (e.g..  10  addressed  pieces  or  20 
pounds).  These  required  minimums 
create  additional  challenges  to 
production  lines  and  presort  software 
when  BPM  pieces  and  weight  from 
■presort  destination  to  presort 
destination  '  var>'  dramatically  within 
the  same  mailing  job.  The  preparation 
standards  for  any  particular  BPM 
mailing  can  be  checked  in  the 
appropriate  sections  in  DMM  M700 
Eligibility  standards  for  destination 
entrv  discounts  are  published  in  DMM 
E752.  The  DMM  is  available  online 
through  Postal  Explorer  at  http:// 
pe.uspsgov. 

Destination  Entr>'  Rate  Mailings 

For  Carrier  Route  and  Presorted  BPM 
mailings  to  be  eligible  for  destination 
bulk  mail  center  (DBMC).  destination 
sectional  center  facility  (DSCF).  and 
destination  deliver*-  unit  (DDU)  rates, 
they  must  first  meet  the  required 
preparation  standards  based  on  the 
phvsical  attributes  of  the  (finished) 
pieces,  and  then  the  eligibility  standards 
in  DMM  E752.  Unlike  Parcel  Select 
mail,  single-piece  BPM  is  not  eligible  for 
destination  entr>-  rates.  As  a  result,  if 
individually  addressed  BPM  firm  pieces 
(comprised  of  flats  or  irregular  parcels) 
are  not  packaged  with  other  pieces  to 
the  required  presort  level  prior  to 
sacking  or  palletizing,  these 
individually  addressed  pieces  are  not 
eligible  for  Carrier  Route  or  Presorted 
rates  (as  appropriate)  and.  therefore,  are 
not  eligible  for  destination  entrv  rates. 

Single  (individually  prepared)  firm 
pieces  require  the  Postal  Ser\-ice  to 
manually  sort  the  pieces  to  the 
appropriate  5-digit  destination.  DSCF 
rates  for  Carrier  Route  and  Presorted 
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BPM  mailings  assume  pieces  are  sorted 
(packaged)  in  accordance  with  DMM 
standards,  prior  to  placing  into  sacks  or 
onto  pallets.  Therefore,  firm  pieces  in 
the  flat-size  and  irregular  parcel  (less 
than  10  pounds)  category  are  not 
permitted  as  single  pieces  on  pallets  or 
in  sacks,  with  the  exception  of  those 
limited  circumstances  of  the  last 
physical  package  to  a  carrier  route 
destination  or,  for  presorted,  a  mixed 
ADC  package.  The  only  destination 
entry  rate  available  for  pieces  in  mixed 
ADC  packages  is  DBMC. 

Available  Options 

In  the  past  seven  months,  the  Postal 
Service  conducted  a  series  of  meetings 
and  teleconferences  with  mailing 
industry  representatives  to  determine 
how  to  accommodate  firm  piece 
preparation  in  BPM  mailings,  especially 
destination  entrv'  BPM  mailings.  The 
consensus  was  that  firm  piece 
preparation  within  BPM  mailings  works 
best  when  the  pieces  are  prepared  as 
machinable  parcels.  Unless  prepared  on 
5-digit  and  5-digit  scheme  pallets  or  in 
sacks,  machinable  parcel  preparation 
may  not  offer  the  lowest  postage  rates 
when  compared  with  rates  for 
destination  entry  mailings  of  flats  and 
irregular  parcels  prepared  in  5-digit  and 
3-digit  presort  destination  packages 


first,  then  placed  on  5-digit,  3-digit  and 
SCF  pallets  or  in  sacks.  However, 
mailers  should  consider  the  overall  total 
production  (nonpostage)  costs  as  well  as 
delivery  and  transportation  costs 
associated  with  the  separate  mail 
preparation  standards. 

Machinable  parcels  sorted  to  BMC 
pallets  and  sacks  must  meet  the 
standards  in  DMM  COIO.8.0  and 
M020.1.5b  for  machinability  on  BMC 
parrel  sorting  machines  (PSMs).  Such 
parcels  bearing  a  barcode  in  accordance 
with  DMM  C850  are  entitled  to  the 
additional  SO. 03  discount.  Because 
parcels  sorted  on  5-digit  and  5-digit 
scheme  pallets  or  in  sacks  are  not 
required  to  meet  machinability 
standards,  they  would  not  be  eligible  for 
this  additional  $0.03  discount. 

Whenever  possible,  firm  pieces 
comprised  of  component  pieces  secured 
together  with  shrinkwrap  and/or  plastic 
straps  should  be  placed  at  the  bottom  of 
each  "logical"  package  (the  total  group 
of  pieces  in  a  required  presort 
destination  package).  In  addition  to  the 
package  labeling  standards  in  DMM 
M020.1,3  (pressure-sensitive  labels  or 
OELs).  firm  pieces  should  bear  a  facing 
slip  containing  instructions  such  as  "DO 
NOT  OPEN,  ALL  FOR  ADDRESS  ON 
TOP  PIECE"  to  ensure  that  the  firm 
piece  arrives  intact.  Firm  OELs  are 


permitted  only  with  Periodicals 
mailings.  If  a  logical  package  consists  of 
only  firm  pieces  (two  or  more),  an 
additional  facing  slip  or  label  must 
identify  the  logical  package  destination 
(e.g.,  5-digit,  3-digit,  or  ADC).  Facing 
slips  must  contain  the  same  three-line 
information  as  for  a  corresponding  sack 
label: 

Line  1:  Destination  city,  SCF,  or  ADC, 
as  appropriate. 

Line  2:  Content  [PSVC  FLTS  or  PSVC 
IRREG]. 

Line  3:  City  and  two-letter  state 
abbreviation  of  origin  post  office. 

All  pieces  within  a  BPM  mailing  must 
consist  of  addressed  pieces  within  the 
same  processing  category:  all  flats,  all 
irregular  parcels,  or  all  machinable 
parcels. 

For  the  reasons  stated  above,  the 
Postal  Service  seeks  comments  and 
recommendations  on  the  preparation 
issues  arising  from  firm  pieces  in  BPM 
mailings. 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403,  404.  414,  3001-3011.  3201-3219. 
3403-3406.  3621.  3626,  5001. 

Neva  R.  Watson, 

Attorney.  Legislative. 
BILUNG  CODE  7710-12-P 
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Bound  Printed  Matter  Package  Preparation 


Flats  (3/4  inch  maximum  thickness) 


1  Piece 


1  Piece 


ADC  package  of  flats  meeting 
minimum  requirement  of  2 
addressed  pieces  per  package. 


3  Addressed  Pieces 
(7  physical  pieces) 


Firm  A  jji^ 


5  Pieces 


Irregular  Parcels  weighing  less  than  1 0  pounds 


3  Pieces 


5-Digit  package  of  irregular  parcels 
meeting  minimum  requirements 
of  2  addressed  pieces  per  package 


4  Pieces 


2  Addressed  Pieces 
(7  physical  pieces) 


IFRDoc.  02-100,37  Filed  4-23-02;  8;45  am] 

BILUNG  CODE  7710-12-C 


POSTAL  SERVICE 

39  CFR  Part  501 

Authorization  To  Manufacture  and 
Distribute  Postage  Meters 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  regulations  for  postage  meter 
inventory  control  and  for  the  protection 
and  control  of  internal  and  security 
components. 

DATES:  The  Postal  Service  must  receive 
your  comments  on  or  before  May  24, 
2002. 


ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Postage 
Technology  Management.  1735  N.  Lynn 
Street.  Room  5011.  Arlington,  VA 
22209-6050.  You  can  view  and  copy  all 
written  comments  at  the  same  address 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  Wilkerson  by  fax  at  703-292- 
4050. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Postal  Service  is  seeking 
to  improve  the  secure  handling  of 
postage  meters  and  their  security 
components  by  the  approved  postage 
meter  manufacturers,  and  to  extend  the 
regulations  to  third-party  agents  and 
representatives  of  the  manufacturers. 
We  are  proposing  to  amend  the 
regulations  to  address  these  concerns 
and  to  align  the  regulations  with 


changes  to  tht^  Dnmestu^  Maii  Manual 
IDMM)  regarding  postage  meters 
published  m  the  Federal  Register  ;66 
FR  56432-56447)  on  November  8.  2001. 
We  will  review  any  public  comments 
and  will  issue  a  final  rule  amending 
these  sections.  We  will  amend  the 
remaining  sections  of  CFR  part  501  m 
the  near  future  so  that  they  all  reflect 
the  changes  in  the  postage  meter 
population  and  the  changes  m  the 
DMM 

List  of  Subjects  in  39  CFR  Part  501 

Administrative  practice  and 
procedure.  Postal  Service. 

Notice  and  Comment 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  I'S.C. 
553(b),  (c)l  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
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Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Code  of  Federal  Regulations. 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  is 
proposing  to  amend  39  CFR  part  501  as 
follows: 

PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

1.  The  authority  citation  for  part  501 
continues  to  read,  as  follows:  . 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404.  410.  2601,  2605;  Inspector 
General  Act  of  1978.  as  amended  (Public  Law 
95-452,  as  amended).  5  U.S.C.  .'\pp.  3. 

2.  Sections  501.22  and  501.28  are 
revised  to  read  as  follows: 

§  501 .22    Inventory  control. 

(a)  An  authorized  manufacturer  must 
maintain  sufficient  facilities  for  and 
records  of  the  distribution,  control, 
storage,  maintenance,  repair, 
replacement,  and  destruction  or 
disposal  of  all  meters  and  their 
components  to  enable  accurate 
accounting  thereof  throughout  the  entire 
life  cycle  of  the  meter. 

Recordkeeping  is  required  for  all 
meters  including  newly  produced 
meters;  active  leased  meters;  inactive, 
unleased  meters;  and  lost  and  stolen 
meters.  All  such  facilities  and  records 
are  subject  to  inspection  by  Postal 
Service  representatives. 

(b)  If  the  manufacturer  uses  a  third 
party  to  control,  distribute,  maintain, 
replace,  repair,  or  dispose  of  meters,  the 
Manager  of  Postage  Technology 
Management,  USPS  Headquarters,  must 
specifically  authorize  in  writing  all 
aspects  of  the  arrangement  between  the 
parties  relating  to  the  custody  and 
control  of  postage  meters. 

(1)  The  third-party  relationship  shall 
not  compromise  any  security  element  of 
the  meter.  The  functions  of  the  third 
party  with  respect  to  meters  are  subject 
to  the  same  scrutiny  as  the  equivalent 
functions  of  the  manufacturer. 

(2)  Any  authorized  third  party  must 
keep  adequate  facilities  for  and  records 
of  meters  and  their  components  in 
accordance  with  (a).  All  such  facilities 
and  records  are  subject  to  inspection  by 
Postal  Service  representatives,  in  so  far 
as  they  are  used  to  distribute,  control, 
store,  maintain,  repair,  replace,  destroy, 
or  dispose  of  meters. 

(3)  The  manufacturer  must  ensure  that 
any  party  acting  in  its  behalf  in  any  of 
the  functions  described  in  subsection  (a) 


maintains  adequate  facilities,  records, 
and  procedures  for  the  security  of  the 
meters.  The  Postal  Service  can  request 
termination  of  the  third-party 
arrangement  relating  to  the  custody  and 
control  of  postage  meters  if  it  finds 
deficiencies  and  the  deficiencies  are  not 
•  corrected  in  a  timelv  manner. 


§  501 .28    Protection  and  control  of  Internal 
and  security  components. 

Any  physical  or  electronic  access  to 
the  internal  components  of  a  meter,  as 
well  as  anv  access  to  software  or 
security  parameters,  must  be  conducted 
within  an  approved  factory  or  meter 
repair  facility  under  the  manufacturer's 
direct  control  and  active  supervision. 
The  Postal  Service  must  check  meters 
out  of  service  before  any  component, 
software,  or  security  parameter  is 
accessed  or  modified  in  any  way  or 
internal  repairs  are  undertaken.  This 
does  not  apply  to  Postal  Service- 
approved  user,  field,  or  postal  access  to 
a  specific  internal  component  or 
software.  To  prevent  unauthorized  use, 
the  manufacturer  or  any  third  party 
acting  on  its  behalf  must  keep  secure 
any  equipment  or  other  component  that 
can  be  used  to  open  or  access  the 
internal,  electronic,  or  secure 
components  of  a  meter. 
***** 

An  appropriate  amendment  to  30  CFR 
part  501  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Doc.  02-9921  Filed  4-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  262-03386;  FRL-7174-3] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 


State  Implementation  Plan  (SIP).  These 
revisions  concern  SJVUAPCD  Rule 
4354.  which  controls  oxides  of  nitrogen 
(NOx)  emissions  from  glass  melting 
furnaces.  We  are  proposing  to  approve 
a  local  rule  to  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 

DATES:  Any  comments  must  arrive  by 
May  24,  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901, 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  E. 
Gettysburg  Ave..  Fresno,  CA  93726. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charnjit  Bhullar,  Rulemaking  Office 
(AIR-4).  U.S.  Environmental  Protection 
Agency.  Region  IX.  (415)  972-3960. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  Stated  Submittal 

A.  What  Rule  Did  the  State  Submit? 

B.  Are  There  Other  Versions  of  This  Rule? 

C.  What  Is- The  Purpose  of  the  Submitted 
Rule? 

II.  EPA"s  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

B.  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

C.  EPA  Recommendations  To  Further 
Improve  Yhis  rule. 

D.  Public  Comment  and  Final  Action. 

III.  Background  Information 
Why  was  this  rule  submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  dates  that  it  was 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 
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Local  agency 


SJVUAPCD 


Table  1  .—Submitted  Rules 


Rule* 


Rule  title 


Adopted 


Submitted 


4354     Glass  Melting  Furnaces 


02/21'02  i  03/05/02 


On  March  27,  2002.  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V.  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Version  of  This 
Rule? 

On  September  1.  2000.  EPA  published 
a  limited  approval  and  limited 
disapproval  of  a  version  of  rule  4354 
that  was  submitted  to  EPA  on 
September  29.  1998. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

The  EPA  published  a  limited  approval 
and  limited  disapproval  of  a  previous 
version  of  this  rule  because  some  rule 
provisions  conflicted  with  section  110 
and  part  D  of  the  Clean  Air  Act.  Those 
provisions  included  the  following: 

1.  Section  3.17.3  and  4.2  allowed 
unlimited  exemption  periods  as  long  as 
the  furnace  operated  below  60% 
capacity. 

2.  The  equation  to  calculate  the  Tier 
1  emission  limit  in  section  5.3  needed 
to  be  clarified. 

3.  Section  7.1  did  not  specih'  a  final 
date  for  major  NOx  sources  to  adopt 
CEMS  or  alternate  continuous 
monitoring  methods  to  prevent 
avoidance  of  continuous  monitoring  by 
running  forever  without  an  official 
"rebuild". 

4.  Section  7.2.3  did  not  specif\-  a  final 
date  for  facilities  to  achieve  full  Tier  2 
compliance. 

5.  Section  9.0,  9.4,  and  9.7  provided 
an  Alternate  Emission  Control  Plan 
(AECP)  which  was  not  consistent  with 
the  EPA  Emissions  Trading  Policy 
Statement  (ETPS).  the  Economic 
Incentive  Program  Rules  (EIP),  and  EPA 
policies  regarding  equivalency 
provisions. 

The  TSD  has  more  information  about 
this  rule. 


II.  EPA's  Evaluation  and  Action 

A.  Howls  EPA  Evaluating  This  Rule? 

Generally.  SIP  rules  must  be 
enforceable  (sep  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)  and  182(f)).  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 
SJV^UAPCD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81). 
so  Rule  4354  must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  the  criteria 
consistently  include  the  following: 

1.  Issues  Relating  to  VOC  Regulation, 
Cut  points.  Deficiencies,  and  Deviations 
(the  "Blue  Book").  U.S.  EPA,  May  25. 
1988. 

2.  Guidance  Document  for  Correcting 
VOC  Rule  Deficiencies:  U.S.  EPA  Region 
IX  and  California  Air  Resources  Board, 
April  1991. 

3.  State  Implementation  Plans: 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendment  of  1990  (the  "NO  \ 
Supplement  to  the  General  Preamble"). 
U.S.  EPA,  57  FR  55620.  November  25. 
1992. 

4.  Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

5.  State  Implementation  Plans  for 
National  Primar\-  and  Secondary 
Ambient  Air  Quality  Standards,  Section 
1 1 0  of  the  Clean  Air  Act,  and  Plan 
Requirements  for  Nonattainment  Areas, 
Title  I  Part  D  of  the  Clean  Air  .^ct. 

6.  State  of  California,  Air  Resources 
Board,  Suggested  Control  Measure  for 
the  Control  of  Oxides  of  Nitrogen  from 
Glass  Melting  Furnaces,  September  5. 
1980. 


7.  Cost  Effprti\p  Nitrogen  Oxides 
(NO\)  Reasonably  ,^\  ailable  Control 
Technology  (R.'\CT).  U.S.  EPA  Office  of 
Air  Qualitv  Planning  and  Standards. 
March  lb.' 1994. 

8.  State  Implementation  Plans  (SIPS): 
Polic\-  Regarding  Excess  Emissions 
During  Malfunctuons.  Startup,  and 
Shutdown,  dated  September  20.  1999. 

B.  Does  This  Rule  Meet  the  Evaluation 
Criteria'' 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability.  R.'^CT.  and  SIP 
relaxations  The  TSD  has  more 
information  on  our  e\'aluation  and  how 
the  previously  identified  deficiencies 
have  been  corrected. 

C.  EPA  Recommendations  To  Further 
Improve  This  Rule 

None. 

D.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rule  fulfills  all  relevant  requirements, 
we  are  proposing  to  fully  appro\e  it  as 
described  in  section  110(k)(3)  of  the  Act. 
We  will  accept  comments  from  the 
public  on  this  proposal  for  the  next  30 
davs.  Unless  we  receive  convincing  new 
information  during  the  comment  period. 
we  intend  to  publish  a  final  approval 
action  that  will  incorporate  this  rule 
into  the  federally  enforceable  SIP 

III,  Background  Information 

IVhy  IVas  This  Rule  Submitted^ 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment   Section  1 10(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  .NO\  emissions  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  this  local  agency 
NOx  rule. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3.  1978 


May  26,  1988 


EPA  promulgated  a  list  ot  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  m  1977  43  FR  8964; 

40  CFR  81.305. 
EPA  notified  Govemors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  con-ect  the  deficiencies  (EPAs  SIP-Call)  See  section  i lOia)(2)(H)  of  the  pre-amended  Act 

November  15,  1990 I  Clean  Air  Act  Amendments  of  1990  were  enacted   Pub  L   101-549,  104  Stat  2399,  codified  at  42  U  S  C   7401- 

7671  q. 
May  15,  1991   I  Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date 
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IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget,  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28'355,  May  22,  2001).  This  proposed 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
ofl995(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 


for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act,  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U,S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  ef  seq). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  efaeq. 

Dated:  April  10,  2002, 
Nora  L.  McGee, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  02-9910  Filed  4-23-02;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  155-1155;  FRL-7175-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri  for  the  purpose  of  controlling 
volatile  organic  compound  (VOC) 
emissions  from  stationary  and  area 
sources  in  Clay,  Platte,  and  Jackson 
Counties  in  the  Kansas  City,  Missouri, 
area.  This  action  also  proposes  to 
provide  full  approval  of  the  revised 
maintenance  plan  and  rescinds  the  prior 
conditional  approval  of  the  revised 
maintenance  plan.  In  the  final  rules 
section  of  the  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  and 
providing  full  approval  of  the  revised 
maintenance  plan  as  a  dired  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 


approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  is  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  provisions  of  the 
rule  that  are  not  the  subject  of  an 
adverse  comment. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  24.  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Leland  Daniels,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leland  Daniels  at  (913)  551-7651. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  April  11.  2002. 
James  B.  GulUford, 

Regional  Administrator,  Region  7. 

[FR  Doc,  02-9912  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7173-8] 

Hazardous  Waste  Management 
Program:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions  for  State  of 
Arkansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  EPA  (also,  "the  Agency" 
in  this  preamble)  is  proposing  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
the  State  of  Arkansas  Department  of 
Environmental  Quality  for  its  hsizardous 
waste  program  revisions,  specifically, 
revisions  needed  to  meet  the  Resource 
Conservation  and  Recovery  Act  Clusters 
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III  through  IX,  which  contain  Federal 
rules  promulgated  between  July  1.  1992 
to  June  30,  1999  and  a  portion  of  RCRA 
Cluster  X  promulgated  July  6,  1999. 

The  State  of  Arkansas  is  using 
Arkansas  Code  Annotated  8-7-508(a)(l) 
of  the  Remedial  Action  Trust  Fund  Act 
of  1985  (RATFA)  to  establish  equivalent 
authorities  to  RCRA  sections  3004(v) 
and  (u).  EPA  would  like  to  receive 
specific  comments  from  the  public  on 
this  approach.  This  approach  is 
discussed  further  in  the  Federal 
Register  notice,  "Immediate  Final  Rule" 
that  EPA  has  determined  to  be  Broader 
in  Scope.  Also  see  Arkansas' 
Independent  Counsel  Statement  on 
pages  12  through  13  of  the  State  of 
Arkansas  Consolidated  Attorney 
General  Statement  for  RCRA  Clusters  III 
through  IX  and  portion  of  RCRA  Cluster 
X. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register  (FR). 
EPA  is  authorizing  the  State's  program 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  the  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  Agency  has  explained  the  reasons 
for  this  authorization  in  the  preamble  to 
the  immediate  final  rule.  If  EPA  does 
not  receive  adverse  written  comments, 
the  immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  written  comments,  a 
second  Federal  Register  document  will 
be  published  before  the  time  the 
immediate  final  rule  takes  effect.  The 
second  document  may  withdraw  the 
immediate  final  rule  or  identify  the 
issues  raised,  respond  to  the  comments 
and  affirm  that  the  immediate  final  rule 
will  take  effect  as  scheduled.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  May  24,  2002. 
ADDRESSES:  Mail  written  comments  to 
Alima  Patterson,  Region  6,  Regional 


Authorization  Coordinator.  Grants  and 
Authorization  Section  (6PD-G). 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  shown  below. 
You  can  examine  copies  of  the  materials 
submitted  by  the  State  of  Arkansas 
during  normal  business  hours  at  the 
following  locations;  EPA  Region  6.  1445 
Ross  Avenue.  Dallas.  Texas  75202-2733. 
(214) 665-6444:  or  Arkansas 
Department  of  Environmental  Quality, 
8101  Interstate  30.  Little  Rock.  Arkansas 
72219.  (501)682-0876. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  m  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated;  .Xpril  4,  2002. 
Gregg  A.  Cooke. 

Regional  Adminif^tmtor.  Region  6^ 

|FR  Doc.  02-100.19  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  432 

[FRL-7175-5] 
RIN  2040-A056 

Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards 
for  the  Meat  and  Poultry  Products 
Point  Source  Category 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period  on 
proposed  rule  and  clarification  on 
public  meetings. 

SUMMARY:  On  Februar\-  25,  2002  (67  FR 
8582),  EPA  proposed  effluent 
limitations  guidelines  for  wastewater 
discharges  associated  with  the  operation 
of  new  and  existing  meat  and  poultr\- 


products  facilities.  The  original 
comment  period  was  60  days,  ending  on 
April  26.  2002.  The  comment  period 
will  now  end  60  days  later  on  June  25, 
2002.  In  the  preamble  to  the  proposal. 
EPA  incorrectly  .stated  that  we  would  be 
holding  two  "public  hearings"  on 
March  14.  2002  and  April  9.  2002. 
whereas  EPA  intended  only  to  hold 
public  meetings  on  those  dates.  EPA  is 
providing  this  extension  of  the  comment 
period  in  part  to  ensure  thai  anyone 
who  expected  to  provide  their 
comments  orally  at  a  public  hearing,  ha? 
an  ample  opportunity  to  provide  EPA 
with  written  comments.  EPA  regrets  any 
inconvenience  or  confusion  this  mistake 
in  terminology  has  caused  the  public. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  through  June  25.  2002. 

ADDRESSES:  Submit  written  comments 
to  Ms.  Samantha  Lewis.  Office  of  Wdter, 
Engineering  and  Anahsis  Divi.sion 
(4303T).  U.S.  EPA.  1200  Pennsylvania 
Avenue.  NW,  Washington.  DC  20460. 
For  hand-deliveries  or  Federal  Express, 
please  send  comments  to  Ms  Samantha 
Lewis,  Office  of  Water,  Engineering  and 
Analysis  Division.  Room  6233L.  1301 
Constitution  Avenue.  NW.  6th  Floor, 
Connecting  Wing.  Washington.  DC 
20460.  Comments  may  be  sent  by  email 
to  the  following  email  address: 
"meatproducts.rule@epa.gov"  EPA 
requests  an  original  and  three  copies  of 
vour  comments  and  enclosures 
(including  references)  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Samantha  Lewis  at  (202)  566-1058 

Dated:  .-\pril  K.  2002. 
Diane  C.  Regas. 

Acting  Assistant  Administrator  for  Water. 
[FR  Dor  02-10040  Filed  4-2.3-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mtes  or 
proposed  rules  that  are  applicaWe  to  the 
puWic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Commedity  CredH  Corporation 

Farm  Service  Agency 

Notice  of  Intent  To  Prepara  a 
Programmatic  Environmental  Impact 
Statement  for  ttw  Conservation 
Reserve  Program,  Conservation 
Reserve  Enfiancement  Program  artd 
ttie  Emergency  Conservation  Program 
and  Hold  Public  Scoping  Meetings 

agency:  Commodity  Credit  Corporation; 
Fann  Service  Agency,  USDA. 
action:  Notice  of  Intent  to  Prepare  a 
Programmatic  Environmental  Impact 
Statement. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  announces  its 
intention  to  prepare  a  programmatic 
environmental  impact  statement  (PEIS) 
for  the  Conservation  Reserve  Program 
(CRP)  and  Emergency  Conservation 
Program  (ECP).  The  Draft  PEIS  will 
assess  the  potential  environmental 
impacts  of  alternatives  for 
administration  of  the  CRP  and  ECP. 
Under  the  CRP.  the  PEIS  will  address 
general  sign-up,  continuous  sign-up. 
and  the  Conservation  Reserve 
Enhancement  Program  (CREP). 

The  USDA  Farm  Service  Agency 
(FSA)  administers  these  programs  on 
behalf  of  the  CCC  and  is  now 
conducting  a  comprehensive  review  of 
them.  New  regulations  may  be  needed 
to  implement  new  farm  legislation. 
Also,  the  PEIS  can  help  review  current 
policies  and  achievements.  FSA  hopes 
to  analyze  a  range  of  CRP/CREP  and 
ECP  program  alternatives.  The  Draft 
PEIS  also  provides  a  means  for  the 
public  to  have  opportunities  to  voice 
any  concerns  they  may  have  about  the 
programs,  and  any  ideas  for  improving 
them.  This  Notice  of  Intent  informs  the 
public  of  the  proposal,  aimounces  the 
dates,  times,  and  places  for  public 
scoping  meetings,  solicits  public 


comment,  and  describes  in  general  the 
preliminary'  Draft  PEIS  proposed  action 
and  alternatives. 

DATES:  To  ensure  that  the  fuH  range  of 
issues  and  alternatives  related  to  the 
CRP/CREP  and  ECP  are  addressed,  FSA 
invites  comments  on  the  scope  of  this 
proposed  Draft  PEIS.  Comments  should 
be  submitted  by  close  of  business  on 
May  30.  2002,  to  ensure  consideration. 
Comments  submitted  after  this  date  will 
be  considered  to  the  extent  possible.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  the  public  scoping  meeting  dates  and 
locations. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  draft  PEIS  and  requests  for 
copies  of  draft  PEIS  information 
packages  should  be  directed  to  CRP 
PEIS,  Post  Office  Box  6830.  Falls 
Church.  Virginia  22046, 
CRP@mangi.com  or  telephone  (toll  free) 
1-877-271-3842.  Seethe 
SUPPI.EMENTARY  INFORMATION  section  for 
public  scoping  meetings  dates  and 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Steck,  USDA/FSA/CEPD/Stop  0513. 
1400  Independence  Ave.,  SW.. 
Washington.  DC  20250-0513,  (202)  690- 
0224.  or  e-mail  at: 
don_steck@wdc.usda.gov  or 
CRP@mangi.com.  More  detailed 
information  on  these  programs  may  also 
be  obtained  from  the  FSA  Worldwide 
Web  site  at:  http://www.fsa.usda.gov/ 
pas/ default. asp  (general);  http:// 
www.fsa.  usda.gov/dafp/cepd/ 
default.htm  (CRP,  CREP  and  ECP). 
SUPPLEMENTARY  INFORMATION:  The  PEIS 
being  prepared  on  the  CRP  and  ECP  will 
seek  to  provide  FSA  decision  makers 
and  the  public  with  an  analysis  that 
evaluates  program  effects  in  many 
appropriate  contexts,  describes  the 
intensity  of  adverse  as  well  as  beneficial 
impacts,  and  addresses  cumulative 
impacts  of  the  programs  being  analyzed. 

The  Food  Security  Act  of  1985,  as 
amended  (16  U.S.C.  3831-3836), 
authorizes  the  CRP.  The  program  is  also 
governed  by  the  regulations  published 
in  7  CFR  part  1410.  The  CRP  is 
administered  by  the  CCC  through  the 
FSA.  The  purpose  of  the  CRP  is  to  cost- 
effectively  assist  farm  owners  and 
operators  in  conserving  and  improving 
soil,  water,  air  and  wildlife  resources. 
This  is  accomphshed  by  converting 
highly-erodible  and  other 
environmentally-sensitive  acreage 


normally  devoted  to  the  production  of 
agricultural  commodities  to  a  long-term 
resource-conserving  cover.  CRP 
participants  enter  into  contracts  for  10- 
15  years  in  exchange  for  annual  rental 
payments,  cost-share  and  technical 
assistance  for  implementing  approved 
conservation  practices. 

The  CREP  is  a  joint,  State/Tribal/ 
Federal  land  retirement  conservation 
program  imder  the  CRP  that  is  targeted 
to  address  State,  tribal,  and  nationally 
significant  agriculture-related 
environmental  effects.  The  primary 
objectives  of  CREP  are  to  coordinate 
Federal  and  non-federal  resources  to 
address  specific  conservation  ot^ectives 
of  a  State  or  tribe  and  the  nation  in  a 
cost-effective  manner,  and  to  improve 
water  quality,  air  quality,  erosion 
control,  and  wildlife  habitat  related  to 
agricultural  use  in  specific  geographic 
areas. 

Title  IV  of  the  Agricultural  Credit  Act 
of  1978,  as  amended  (16  U.S.C.  2201- 
2205)  authorized  the  ECP,  which 
provides  emergency  funding  for  farmers 
and  ranchers  to  rehabilitate  farmland 
damaged  by  wind  erosion,  floods, 
hurricanes,  or  other  natiiral  disasters, 
and  for  carrying  out  emergency  water 
conservation  measures  during  periods  of 
severe  drought.  Conservation  problems 
existing  prior  to  the  disaster  involved 
are  not  eligible  for  cost-sharing 
assistance.  ECP  is  administered  by  the 
Farm  Service  Agency  State  and  county 
committees. 

The  Draft  PEIS  v«ll  help  to  review 
potential  environmental  impacts 
resixlting  from  these  programs  and  the 
results  will  be  used  in  implementing 
and  approving  projects  for  CRP/CREP 
and  ECP  fundSng.  The  Record  of 
Decision  resulting  from  the  final  PEIS 
will  serve  as  guidance  to  FSA  staff.  The 
Draft  PEIS  will  likely  use  scenarios  to 
evaluate  the  environmental  and 
socioeconomic  impacts  of  CRP/CREP 
and  ECP  conservation  practices  in 
relation  to  their  effectiveness  in 
achieving  environmental  goals  and 
minimizing  any  attendant  potentially 
adverse  effects.  In  parallel  with 
preparation  of  the  draft  PEIS,  FSA  will 
revise  the  administrative  rules  for  the 
CRP/CREP  and  ECP  and  incorporate  any 
changes  that  may  result  from  the  new 
Farm  Bill. 

Public  Participation 

The  public  is  urged  to  participate  in 
helping  to  define  the  scope  of  the 
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proposed  Programmatic  Environmental 
Impact  Statement.  In  addition  to 
allowing  the  opportvmity  to  comment 
via  a  toll-free  telephone  line,  mail,  and 
e-mail  at  the  addresses  listed 
previously,  FSA  plans  to  hold  six  public 
scoping  meetings  to  provide  information 
and  opportunities  for  discussing  the 
issues  and  alternatives  to  be  covered  in 
the  Draft  PEIS  and  to  receive  oral  and 
written  comments.  Each  scoping 
meeting  will  be  conducted  in  the 
evening,  from  7:00  p.m.  to  9:00  p.m..  to 
allow  the  greatest  opportunity  for  public 
input. 

The  meetings  will  be  held  on  the 
following  dates  in  these  locations: 

•  Mav  7.  2002  7-9  p.m.:  Chesapeake 
College  Auditorium:  1000  College  Drive; 
Wve  Mills.  Maryland  21679 

•  May  9.  2002  7-9  p.m.;  Mobile 
County  Cooperative  Extension 
Auditorium:  1070  Schiller  Road  North; 
Mobile.  Alabama  36608 

•  Mav  14.  2002  7-9  p.m.:  Ambassador 
Hotel:  3100  1-40  West:  Amarillo,  Texas 
79102 

•  Mav  16,  2002  7-9  p.m.:  Mt.  Hood 
Community  College;  2600  SE  Stark  St.; 
Portland,  Oregon  90730 

•  May  21,  2002  7-9  p.m.:  Holiday 
Inn;  200  McDonald  Dr.:  Lawrence. 
Kansas  66044 

•  Mav  23.  2002  7-9  p.m.;  Northwest 
Technical  College:  1900  28th  Ave.  S; 
Moorehead.  Minnesota  56560 

Description  of  Preliminary  PEIS 
Alternatives 

FSA  has  developed  a  set  of 
preliminary  alternatives  to  be  studied  in 
the  draft  PEIS  to  initiate  the  process. 
This  is  not  a  final  list  of  alternatives. 
The  alternatives  will  be  amended,  as 
appropriate,  based  on  input  by  the 
public  and  agencies  during  the  public 
scoping  process. 

CRP/CREP  Alternatives 

S'ew  Farm  Bill  changes 

The  proposed  action  is  for  FSA  to 
implement  changes  in  CRP/CREP 
administration  based  on  the 
requirements  of  new  farm  legislation 
should  the  current  Farm  Bill  under 
consideration  produce  new  provisions 
dealing  with  these  programs.  Some  of 
the  changes  being  considered  in 
Congress  currentlv  include  increasing 
the  enrollment  cap  for  CRP/CREP 
acreage  and  changing  the  eligibility  and 
cropping  history  requirements. 

No  Program  (baseline) 

This  alternative  would  be  used  as  an 
analytical  device  to  establish  a  baseline 
upon  which  to  evaluate  the  other 
alternatives. 


No  Action  (Current  program! 

To  continue  FSA  administration  of 
the  CRP/CREP  as  they  are  now  carried 
out.  Under  this  alternative.  FSA  will 
continue  administration  of  the  CRP/ 
CREP  with  no  substantive  changes. 

Program  Realignment 

Under  this  alternative  FSA  would 
alter  the  mix  of  program  goals  and 
change  acreage  allocations  to  CREP, 
continuous  sign-up  and  general  CRP. 

ECP  Alternatives 

Program  Modifications 

The  proposed  action  would  provide 
for  consolidation  of  possible  program 
changes  including  changes  to  allow  for 
a  consistent  cost-share  rate,  do  away 
with  the  tiered  level  of  cost  sharing 
currentlv  in  use.  and  provide  for  a 
higher  level  of  cost  share  for  limited 
resource  producers. 

No  Action 

Under  this  alternative.  ECP  would 
continue  as  currently  administered  with 
no  substantive  changes. 

No  Program 

This  program  would  be  used  as  an 
analytical  device  to  establish  a  baseline 
upon  which  to  evaluate  the  othrr 
alternative. 

Signed  in  Washington.  DC,  on  April  22. 
2002. 

James  R.  Little. 

Administrator.  Farm  Senice  Agency,  and 
Ext^rntiw  Vice  President,  Commodity' Credit 
Corporation. 
|FR  Doc.  02-10165  Filed  4-22-02:  12:45  pm] 

BILUNG  CODE  3410-05-P 


DEPARTMENT  GF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  of  Seek  Approval  To 
Collect  Information 

agency:  Economic  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments, 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (0MB)  regulations  at  5  CFR 
part  1320  (60  FR  44978.  August  29. 
1995).  this  notice  announces  the 
Economic  Research  Ser\'ice's  (ERS) 
intention  to  request  renewal  of  approval 
for  annual  information  collection  on 
supplemental  food  security  questions  in 
the  Current  Population  Survey, 
commencing  with  the  December  2002 
survey.  These  data  will  be  used:  to 


monitor  household  level  food  security, 
food  insecurity,  and  hunger  in  the 
United  States;  to  assess  food  security 
and  changes  in  food  security  for 
population  subgroups:  to  assess  the 
need  for.  and  performance  of.  domestic 
food  assistance  programs;  to  improve 
the  measurement  of  food  security;  and 
to  provide  information  to  aid  in  public 
policy  decision  making. 
DATES:  Comments  on  this  notice  must  be 
received  by  lune  28.  2002  to  be  assured 
of  consideration. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Mark  Nord. 
Team  Leader  for  Food  Stamp  and  Food 
Security  Research.  Food  and  Rural 
Economics  Division.  Economic  Research 
Ser\'ice.  U.S.  Department  of  Agriculture, 
1800  M  Street  N\V  Room  N-2078. 
Washington.  DC  20036-5831.  Tel.  202- 
694-5433.  Submit  electronic  comments 
to  murknnrd-aers.usda  sov 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  .Annual  Food 
Security  Supplnment  to  the  Current 
Population  Survey,  beginning  in 
December  2002, 

Type  of  Bequest:  Approval  to  collect 
information  on  household  food 
insecurity. 

OMB  .\'umber:  New  number  not  yet 
assigned.  Number  for  previous 
collection.  0536-0043. 

Expiration  Data:  N/A 

Abstract:  The  U.S.  Census  Bureau  will 
supplement  the  December  Current 
Population  Surx'ey.  beginning  in  2002. 
with  questions  regarding  household 
food  shopping,  food  sufficiency,  coping 
mechanisms  and  food  scarcity,  and 
concern  about  food  sufficiency.  A 
similar  supplement  has  been  appended 
to  the  CPS  annually  since  1995  The  last 
collection  was  in  December  2001. 
Copies  of  the  information  to  be  collected 
can  be  obtained  from  the  address  in  the 
preamble. 

ERS  is  responsible  for  conducting 
studies  and  evaluations  of  the  Nation's 
food  assistance  programs  that  are 
administered  by  the  Food  and  Nutrition 
Service  (FNS),  "U.  S.  Department  of 
Agriculture.  The  Department  spends 
about  S38  billion  each  year  to  ensure 
access  to  nutritums.  healthful  diets  for 
all  Americans  The  Food  and  Nutrition 
Ser\'ice  administers  the  15  food 
assistance  programs  of  the  USDA 
including  Food  Stamps.  Child  .Nutrition, 
and  WIC  programs.  These  programs, 
which  ser\-e  1  in  6  Americans,  represent 
our  Nation's  commitment  to  the 
principle  that  no  one  in  our  country' 
should  lack  the  food  needed  for  an 
active  healthy  life.  They  prm  ide  a  safety 
net  to  people  in  need.  The  programs' 
goals  are  to  provide  needy  persons  with 
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access  to  a  more  nutritious  diet,  to 
improve  the  eating  habits  of  the  Nation's 
children,  and  to  help  America's  fanners 
by  providing  an  outlet  for  the 
distribution  of  food  purchased  under 
farmer  assistance  authorities. 

These  data  will  be  used  to  monitor  the 
prevalence  of  food  security,  food 
insecurity,  and  hunger  among  the 
Nation's  households.  The  prevalence  of 
these  conditions  as  well  as  year-to-year 
trends  in  their  prevalence  will  be 
estimated  at  the  national  level  and  for 
population  subgroups.  The  data  will 
also  be  used  to  monitor  the  amounts 
that  households  spend  for  food  and 
their  use  of  community  food  pantries 
and  emergency  kitchens.  These  statistics 
along  with  research  based  on  the  data 
will  be  used  to  identify  the  causes  and 
consequences  of  food  insecurity,  and  to 
assess  the  need  for,  and  performance  of, 
domestic  food  assistance  programs.  The 
data  will  also  be  used  to  improve  the 
measurement  of  food  security  and  to 
develop  measures  of  additional  aspects 
and  dimensions  of  food  security.  This 
consistent  measurement  of  the  extent 
and  severity  of  food  insecurity  will  aid 
in  policy  decision  making.  The 
supplemental  survey  instrument  was 
developed  in  conjunction  with  food 
security  experts  nationwide  as  well  as 
survey  method  experts  within  the 
Census  Bureau.  This  supplemental 
information  will  be  colkcted  by  both 
personal  visit  and  telephone  intervtews 
in  conjunction  with  the  regular  monthly 
CPS  interviewing.  All  interviews, 
whether  by  personal  visit  or  by 
telephone,  are  conducted  using 
computers. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  data  collection  is 
estimated  to  average  7.5  minutes  for 
each  household  that  responds  to  the 
laborforce  portion  of  the  CPS. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
57,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,126  hours. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnation,  iocluding  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 


appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  address  in  the 
preamble.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  0MB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  March  14,  2002. 
Susan  OfFiitt. 

Administrator.  Economic  Research  Service. 
(FR  Doc.  02-9967  Filed  4-23-02;  8:45  am] 

BIUJNG  CODE  3410-1»-* 


DEPARTMErn*  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee  (RAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
April  29,  2002,  Weaverville,  Calif.  The 
purpose  of  the  meeting  is  voting  on  road 
restoration  and  vegetation  reduction 
projects:  forming  subcommittees  to 
address  contracting,  grants  and 
agreements:  and  discussing  the 
community  model  forest  concept. 
DATES:  The  meeting  will  be  held  on 
April  29,  2002  from  6:30  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Office  of  Education 
conference  room,  201  Memorial  Drive, 
Weaverville,  Calif. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jovce  Andersen,  Designated  Federal 
Official,  USDA,  Shasta-Trinity  National 
Forest,  P.O.  Box  1190,  Weaverville,  CA 
96093.  Phone:  (530)  623-2121.  Email: 
jandersen@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportxmity  to 
address  the  committee  at  that  time. 

Dated;  April  16,  2002, 
lames  M.  Peiia, 
Deputy  Forest  Supervisor 
(FR  Doc.  02-9968  Filed  4-23-02;  8:45  am] 
WLUNG  CODE  3410-11-M 


DEPARXyENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advlaory 
Committee 

agency:  Forest  Service.  USDA. 


ACTION:  Notice  of  Resource  Advisory 
Committee  Meeting. 

SUMIIARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  National 
Forest's  Resource  Advisory  Committee 
for  Madera  County  will  meet  on 
Monday,  May  20,  2002.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  Yosemite  Sierra  Visitor  Bureau, 
40637  Highway  41,  Oakhurst,  CA  93644. 
The  purpose  of  the  meeting  is  to  review 
current  project  proposal  applications. 
DATES:  The  Madera  Resource  Advisory 
Committee  (meeting  will  be  held 
Monday,  May  20,  2002.  The  meeting 
will  be  held  from  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Yosemite 
Sierra  Visitor  Bureau,  40637  Highway 
41,  Oakhurst,  CA  93644. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  57003  Road  225,  North  Fork.  CA, 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
current  project  proposal  applications, 
(2)  public  comments.  The  meeting-is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  April  17.  2002. 
David  W.  Martin, 
District  Ranger 
[FR  Doc.  02-9981  Filed  4-23-02:  8:45  am] 

BILUNQ  COOE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

International  Trade  AdministratioB 

Title:  Application  for  an  Export  Trade 
Certificate  of  Review. 

Agency  Fonn  Number:  ITA-4093P. 

OMB  Number:  0625-0125. 

Type  of  Request:  Regular  Submission. 

Burden:  960  hours. 

Number  of  Respondents:  30. 

Avg.  Hours  per  Response:  32  hours. 

Needs  and  Uses:  Title  III  of  the  Export 
Trading  Company  Act  of  1962  (Pub.L. 
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97-290.  96  Stat.  1233-1247).  requires 
the  Department  of  Commerce  to 
establish  a  program  to  evaluate 
applications  for  an  Export  Trade 
Certificate  of  Review  (antitrust 
preclearance  for  joint  export  related 
activities),  and  with  the  concurrence  of 
the  Department  of  Justice,  issue  such 
certificates  where  the  requirements  of 
the  Act  are  satisfied.  The  Act  requires 
that  Commerce  and  Justice  conduct 
economic  and  legal  antitrust  analyses 
prior  to  the  issuance  of  a  certificate.  The 
collection  of  information  is  necessary  to 
conduct  the  required  economic  and 
legal  antitrust  analyses.  Without  the 
information,  there  could  be  no  basis 
upon  which  a  certificate  could  be 
issued. 

In  the  Department  of  Commerce,  the 
economic  and  legal  analyses  are 
performed  by  the  Office  of  Export 
Trading  Company  Affairs  and  the  Office 
of  General  Counsel,  respectively.  The 
Department  of  Justice  analyses  will  be 
conducted  by  its  Antitrust  Division.  The 
purpose  of  such  analyses  is  to  make  a 
determination  as  to  whether  or  not  to 
issue  an  Export  Trade  Certificate  of 
Review. 

A  certificate  provides  its  holder  and 
the  members  named  in  the  certificate  (a) 
immunity  from  government  actions 
under  state  and  Federal  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate;  (b)  some  protection  from 
fi-ivolous  private  suits  by  limiting  their 
liability  in  private  actions  from  treble  to 
actual  damages  when  the  challenged 
activities  are  covered  by  an  Export 
Certificate  of  Review.  Title  III  was 
enacted  to  reduce  uncertainty  regarding 
the  application  of  U.S.  antitrust  laws  to 
export  activities — especially  those 
involving  actions  by  domestic 
competitors.  Application  for  an  export 
trade  certificate  of  review  is  voluntary. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions  and 
State,  local  or  Tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
vkTiting  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230  or  via  the  Internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 


Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated;  April  18,  2002. 
Madeleine  Clayton, 

Department  Papem'ork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-9978  Filed  4-23-02;  8;45  am) 
BILUNG  CODE  3S10-OR-P 

DEPARTMEffT  OF  COMMERCE 

Census  Bureau 

Monthly  Wholesale  Trade  Survey 

action:  Proposed  collection;  conunent 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  24.  20002 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608. 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Scott  Scheleur,  U.S. 
Census  Bureau,  Room  2626-FOB  3. 
Washington.  DC  20223-6500.  at  (301) 
457-2713. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Monthly  Wholesale  Trade  Survey 
provides  the  only  continuous  measure 
of  monthly  sales,  end-of-month 
inventories,  method  of  inventory- 
valuation,  and  inventories/sales  ratios 
in  the  United  States  by  selected  kinds  of 
business  for  merchant  wholesalers.  The 
Bureau  of  Economic  Analysis  (BEA) 
uses  this  information  to  improve  the 
inventory  valuation  adjustments  applied 
to  estimates  of  the  Gross  Domestic 
Product  (GDP).  The  Bureau  of  Labor 
Statistics  (BLS)  uses  the  data  as  input  to 
their  Producer  Price  Indexes  and  in 
developing  productivity  measurements. 

Estimates  produced  from  the  Monthly 
Wholesale  Trade  Survey  are  based  on  a 


probability  sample  and  are  published  on 
the  North  American  Industry- 
Classification  System  (NAICS)  basis. 
The  sample  design  consists  of  small, 
medium,  and  large  cases  requested  to 
report  sales  and  inventories  each  month. 
The  sample,  consisting  of  about  3,800 
wholesale  businesses,  is  drawn  from  the 
Business  Register,  which  contains  all 
Employer  Identification  Numbers  (EINs) 
and  listed  establishment  locations.  The 
sample  is  updated  quarterly  to  reflect 
employer  business  "births'"  and 
"deaths";  adding  new  employer 
businesses  identified  in  the  Business 
and  Professional  Classification  Sur\ey 
and  deleting  firms  and  EINs  when  it  is 
determined  they  are  no  longer  active. 

The  Monthly  Wholesale  Trade  Survey 
will  continue  to  generate  its  monthly 
report  form  through  a  print-on  demand 
system.  This  system  allows  us  to  tailor 
the  sur\'ey  instrument  to  a  specific 
industry.  For  example,  it  will  print  an 
additional  instruction  for  a  particular 
NAICS  code.  This  system  also  reduces 
the  time  and  cost  of  preparing  mailout 
packages  that  contain  unique  variable 
data,  while  improving  the  look  and 
quality  of  the  products  being  produced 

II.  Method  of  Collection 

We  collect  this  information  by  mail, 
fax.  and  telephone  follow-up. 

III.  Data 

OMB  Number:  0607-0190. 

form  Number:  SM-42  (00). 

Type  of  Review:  Regular  submission 

Affected  Public:  Wholesale  firms  in 
the  United  States. 

Estimated  Number  of  Respondents: 
3,800. 

Estimated  Time  Per  Response:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5.320. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  for  fiscal  year 
2003  is  estimated  to  be  $111,241  based 
on  the  annual  response  burden  of  5,320 
hours  and  an  hourly  salary  rate  of 
S20.91  to  complete  the  form. 

Respondent's  Obligation:  The 
collection  of  information  is  voluntary. 

Legal  Authority:  Title  13.  United 
States  Code.  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
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clarity  of  the  information  to  be 

collected;  and  (d)  ways  to  minimize  the 

burden  of  the  collection  of  information 

on  respondents,  including  through  the 

use  of  automated  collection  techniques 

or  other  forms  of  information 

technologv. 
Comments  submitted  in  response  to 

this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  .April  18.2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-9977  Filed  4-23-02:  8:45  am) 
BILUNG  CODE  3S1(M)7-«> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  20-2002] 

Foreign-Trade  Zone  191— Palmdale, 
California  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  City  of  Palmdale, 
California,  grantee  of  Foreign-Trade 
Zone  191.  requesting  authority  to 
expand  FTZ  191.  in  the  Palmdale. 
California,  area,  adjacent  to  the  Los 
Angeles-Long  Beach  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  April  16,  2002. 

FTZ  191  was  approved  on  January  15. 
1993  (Board  Order  628.  58  FR  6614.  2/ 
1/93).  The  zone  project  currently 
consists  of  the  following  sites  located 
within  two  miles  of  the  Palmdale 
Regional  Airport  in  Palmdale:  Site  1 
(800  acres) — 3  parcels  within  the  1,297 
acre  Lockheed  Martin  Aeronautics 
Industrial  Park;  Site  2  (87  acres}— 
Antelope  Valley  Business  Park;  Site  3 
(30  acres) — Freeway  Business  Center; 
Site  4  (70  acres) — Palmdale  Trade  & 
Commerce  Center;  Site  5  (120  acres) — 
Fairway  Business  Park;  Site  6  (140 
acres)— Sierra  Gateway  Center;  Site  7 
(15  acres) — Pacific  Business  Park;  Site  8 
(20  acres) — Winnell  Industrial  Park; 
and.  Site  9  (33  acres) — Park  One 
Industrial  Center. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site  (40 
acres)  in  California  City:  Proposed  Site 
10  (40  acres) — California  City  Airport 
Iiidustrial  Park,  located  on  Lindbergh 
Boulevard  between  Gnatt  Boulevard  and 


Curtiss  Place  in  California  City, 
approximately  40  miles  northeast  of 
Palmdale.  The  site  is  owned  by  the 
California  City  Redevelopment  Agency. 
No  specific  manufacturing  authority  is 
being  requested  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 

the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 

addresses  below: 

1.  Submissions  via  Express/Package 
Delivery-  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099 — 14th  Street  NW,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Sen/cp:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB— 
Suite  4100VV,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
lune  24.  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 

Julv  8,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  City  of  Palmdale's 
Office  of  Economic  Development,  38250 
N.  Sierra  Highway,  Palmdale,  California 
93550. 

Dated:  April  17,  2002. 
Dennis  Puccinelli, 
E.\ecutive  Secretary 

|FR  Doc.  02-10072  Filed  4-23-02:  8.45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1221] 

Grant  of  Authority  for  Subzone  Status; 
Motlva  Enterprises,  LLC  (Petroleum 
Storage),  Broward  County,  FL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order; 

WHEREAS,  the  Foreign-Trade  Zones  Act 
provides  for  ■•  *   •   *  the  establishment  *   *   • 
of  foreign-trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and  encourage 


foreign  commerce,  and  for  other  purposes," 
and  authorizes  the  Foreign-Trade  Zones 
Board  to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade  zones 
in  or  adjacent  to  U.S.  Customs  ports  of  entry; 

WHEREAS,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the  establishment 
of  special-purpose  subzones  when  existing 
zone  facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the  public 
interest: 

WHEREAS.  Broward  County.  Florida, 
grantee  of  Foreign-Trade  Zone  25.  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status  at 
the  petroleum  product  storage  facilities  of 
Motiva  Enterprises,  LLC  (Motiva),  located  in 
the  Broward  County,  Florida,  area  (FTZ 
Docket  29-2001,  filed  June  29,  2001). 

WHEREAS,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (66  FR  36249,  7/11/01):  and, 

WHEREAS,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  approval  of  the  application 
is  in  the  public  interest: 

Now,  therefore,  the  Board  hereby  grants 
authority  for  subzone  status  at  the  petroleum 
storage  facilities  of  Motiva  Enterprises, 
L.L.C.,  located 'in  the  Broward  County, 
Florida,  area,  (Subzone  25D),  at  the  locations 
described  in  the  application,  subject  to  the 
FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  15th  day  of 
April  2002, 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  02-10078  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1222] 

Approval  for  Expansion  of  Subzone 
728;  Eli  Lilly  and  Company  Plants 
(Pharmaceuticals),  Indianapolis,  IN 
Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Indianapolis  Airport 
Authority,  grantee  of  Foreign-Trade  Zone  72, 
has  requested  authority  on  behalf  of  Eli  Lilly 
and  Company  (Lilly)  to  add  FTZ 
manufacturing  capacity  and  to  expand  the 
scope  of  manufacturing  authority  under  zone 
procedures  at  Subzone  72B  at  the  Lilly  plants 
in  the  Indianapolis,  Indiana,  area  (FTZ 
Docket  37-2001.  filed  9/13/2001);, 
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Whereas,  notice  inviting  public  comment 
has  been  given  in  the  Federal  Register  (R6  FR 
48424.  9/20/01);. 

Whereas,  the  Board  adopts  the  findings 
and  recommendation  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
KTZ  Act  and  Board's  regulations  are  satisfied, 
and  that  the  propcsal  is  in  the  public: 
interest;. 

Now.  therefore,  the  Board  hereby  orders: 

The  application  to  add  c:apac:ity  and  to 
expand  the  scope  of  authority  under  zone 
procedures  within  Subzone  72B  nn  behalf  of 
Eli  Lilly  and  Company,  is  approved,  subjec  1 
to  the  F'TZ  Act  and  the  Board's  regulations, 
including  Sec:tion  400.28. 

Signed  at  Washington,  DC,  this  15th  day  of 
April  2002. 
Faryar  Shirzad. 

Assistant  Si^rrftun,-  of  Commerce  for  Import 
Administration.  Alternate  Cbairmcm.  Farcign- 
Trndc  Zones  Board. 
|FR  Doc.  02-10079  Filed  4-23-02;  8;45  ami 

BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1226] 

Expansion  of  Foreign-Trade  Zone  15, 
Kansas  City,  Missouri 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  lune  18.  1934.  as 
amended  (19  I'.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Greater  Kansas  City  Foreign 
Trade  Zone.  Inc:..  grantee  of  Foreign-Trade 
Zone  15.  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  status  at 
a  site  (50  acres)  located  in  St.  Joseph. 
Missouri  (Site  9).  adjacent  to  the  Kansas  City. 
Missouri.  Customs  port  of  entry  [FTZ  Docket 
32-2001;  filed  7/6/01); 

Whereas,  notice  inviting  public  c:omment 
was  given  in  the  Federal  Register  (66  FR 
37638.  7/19/01)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  \c\  and  the 
Board's  regulations;  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  Board's  regulations  are  satisfied, 
and  that  the  proposal  is  in  the  public  interest. 

Now.  Therefore,  the  Board  hereby  orders: 

The  application  to  expand  FTZ  15  is 
approved,  subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  15th  day  of 
April.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

(FR  Doc.  02-10075  Filed  4-23-02;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1224} 

Expansion  of  Foreign-Trade  Zone  40, 
Cleveland,  Ohio  Area 

Pursuant  to  its  authoritN  under  the  Foreign- 
Trade  Zones  Act  of  lune  18.  1934.  as 
amended  (19  I'.S.C:.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board  1  adopts  the 
following  Order: 

Whereas,  the  Cleveland-Cuyahoga 
County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  40.  submitted  an 
application  to  the  Bcjard  for  authority  to 
expand  FTZ  40  to  include  a  temporary 
site  (Site  9)  on  a  permanent  basis  and  to 
include  a  new  site  in  Ashtabula  County 
at  the  Frane  Properties  Industrial  Park 
(Site  10),  within  the  Cleveland  Customs 
port  of  entrv  area  (FTZ  Docket  33-2001; 
filed  7/24/dl); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  39729.  8/1/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations:  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest: 

Now.  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  40  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  further  subject  to  the 
Board's  standard  2.000-acre  activation 
limit  for  the  overall  zone  project. 

Signed  at  Washington,  DC,  this  15th  day  of 
April.  2002 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  02-10073  Filed  4-23-02;  8:45  ami 
BILLING  CODE  3$10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1225] 

Expansion  of  Foreign-Trade  Zone  171, 
Liberty  County,  TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  lune  18.  1934.  as 
amended  (19  U.S.C.  81a-81u].  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 


Whereas,  the  Liberty  County 
Economic  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  171. 
submitted  an  application  to  the  Board 
for  authority  to  expand  FTZ  status  at  a 
.site  (200  acres)  within  the  Cedar 
Crossing  Industrial  Park,  designated  as 
Site  6,  and  to  restore  FTZ  status  to  the 
Port  of  Libertv  County  Industrial  Park 
(45  acres),  designated  as  Site  2.  located 
in  Liberty  County.  Texas,  adjacent  to  the 
Houston  Customs  port  of  entr\'  (FTZ 
Docket  31-2001.  filed  7/3/01)': 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  36251.  7/11/01)  and  the 
apphcation  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations:  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest: 

.Voiv,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  171  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC.  this  15th  day  of 
April.  2002. 
Faryar  Shirzad. 

Assistant  Secretan,'  of  Commerce  for  Imparl 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

[FR  Doc  02-10074  Filed  4-23-02;  8:45  ami 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No,  1227] 

Approval  for  Expansion  of  Subzone 
199C,  Valero  Refining  Company.  (Oil 
Refinery).  Texas  City,  TX 

Pursuant  to  its  authontx  under  the  Foreign- 
Trade  Zones  Act  of  lune  18,  1934.  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Texas  City  Foreign- 
Trade  Zone  Corporation,  grantee  of  FTZ 
199,  has  requested  authority  on  behalf 
of  Valero  Refining  Company  (Valero),  to 
add  capacity  and  to  expand  the  scope  of 
authoritv  under  zone  procedures  within 
Subzone  199C  at  the  Valero  refinerv  in 
Texas  Citv.  Texas  (FTZ  Docket  40-i2001, 
filed  9/1972001); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (66  FR  49163,  9/26/01); 
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Whereas,  pursuant  to  §  400.32(b)(1)  of 
the  FTZ  Board  regulations  (15  CFR  400), 
the  Secretary  of  Commerce's  delegate  on 
the  FTZ  Board  has  the  authority  to  act 
for  the  Board  in  making  decisions 
regarding  manufacturing  activity  within 
existing  zones  when  the  proposed 
activity  is  the  same,  in  terms  of  products 
involved,  to  activity  recently  approved 
by  the  Board  and  similar  in 
circumstances  (15  CFR  400.32(b)(l)(i)); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now.  Therefore,  the  Board  hereby 
orders: 

The  application  to  add  capacity  and 
to  expand  the  scope  of  authority  under 
zone  procedures  within  Subzone  199C 
on  behalf  of  Valero,  is  approved,  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28,  and 
subject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41. 
146.42)  products  consumed  as  fuel  for 
the  petrochemical  complex  shall  be 
subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchemdise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.10. 
#2709.00.20.  #2710.11.25.  #2710.11.45, 
#2710.19.05.  #2710.19.10,  #2710.19.45. 
#2710.91.00,  #2710.99.05,  #2710.99.10, 
#2710.99.21,  #2710.99.45,  and  which 
are  used  in  the  production  of: 

— petrochemical  feedstocks  (examiner's 
report.  Appendix  "C"); 

— products  for  export; 

— and,  products  eligible  for  entry  under 
HTSUS  #9808.00.30  and  #9808.00.40 
(U.S.  Government  pmchases). 

Signed  at  Washington,  DC,  this  15th  day  of 
April,  2002. 
Faryar  Shiraad, 

Assistant  Secretary  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
(PR  Doc.  02-10076  Filed  4-23-02;  8:45  am] 

nUMQ  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1223] 

Approval  for  Expanded  Manufacturing 
Authority  and  Subzone  Expansion; 
(Motor  Vehicle  Air-Condltioning 
Components),  Foreign-Trade  Subzone 
39C,  Sanden  International  (USA),  Inc., 
Wylle,  TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  lune  18,  1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Dallas/Fort  Worth 
international  Airport  Board,  grantee  of  FTZ 
39,  has  requested  authority  on  behalf  of 
Sanden  International  (USA),  Inc.  (Sanden). 
operator  of  FTZ  39C,  at  the  Sanden  motor 
vehicle  air-conditioner  components 
manufacturing  facility  in  Wylie,  Texas,  to 
expand  the  scope  of  authority  to  include  new- 
manufacturing  capacity  under  FTZ 
procedures  and  requesting  authority  to 
expand  the  boundaries  of  Subzone  39C  to 
include  a  new  site  in  Dallas,  Texas  (FTZ  Doc. 
10-2001.  filed  2-14-2001): 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  (66  FR 
12460,  2-27-2001); 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  approval  of  the  application 
is  in  the  public  interest: 

Now  therefore,  the  Board  hereby  approves 
the  request,  subject  to  the  FTZ  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  15th  day  of 
April  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
.administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  02-10080  Filed  4-23-02;  8:45  am] 

BILUfMS  CODE  351(>-0S-P 


DEPARTMENT  OF  COMMERCE 

Foreign  Trade-Zone  Board 
[Order  No.  1216] 

Grant  of  Authority  for  SubZone  Status-r 
BP  Products  North  America,  4nc.  (Oil 
Refinery),  BeUinghain,  WA  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,  1934,  as 
amended  (19  U.S.C.  81a-eiu),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress  approved 
June  18, 1934,  an  Act  "To  provide  for  the 
establishment  *   *   *  of  foreign-trade  zones  in 
ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign  conunerce, 
and  for  other  purposes,"  as  amended  (19 


U,S.C.  81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the  privilege 
of  establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry: 

Whereas,  the  Board's  regulations  (15  CFR 
part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the  public 
interest; 

Whereas,  an  application  from  the  Port  of 
Bellingham,  Washington,  grantee  of  Foreign- 
Trade  Zone  129.  for  authority  to  establish 
special-purpose  subzone  status  at  the  oil 
refinery  complex  of  BP  Products  North 
,\merica.  Inc.  (formerly  Atlantic  Richfield 
Company  (ARCO)),  in  the  Bellingham, 
Washington,  area,  was  filed  by  the  Board  on 
January  25,  2001.  and  notice  inviting  public 
comment  was  given  in  the  Federal  Register 
(FTZ  Docket  7-2001.  (66  FR  8930,  2/5/01); 
and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  Board's  regulations  would  be 
satisfied,  and  that  approval  of  the  application 
would  be  in  the  public  interest  if  approval  is 
subject  to  the  conditions  listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a  subzone 
(Subzone  129A)  at  the  oil  refinery  complex 
of  BP  Products  North  America,  Inc.,  in  the 
Bellingham,  Washington,  area,  at  the  location 
described  in  the  application,  subject  to  the 
FTZ  Act  and  the  Board's  regulations, 
including  §  400,28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41,  146.42) 
products  consumed  as  fuel  for  the  refinery 
shall  be  subject  to  the  applicable -duty  rate. 

2.  Privileged  foreign  status  (19  CFR  146.41) 
shall  be  elected  on  all  foreign  merchandise 
admitted  to  the  subzone,  except  that  non- 
privileged  foreign  (NPF)  status  (19  CFR 
146.42)  may  be  elected  on  refinery  inputs 
covered  under  HTSUS  Subheadings 
#2709.00.10,  #2709.00.20,  #2710.11.25, 
#2710.11.45,  #2710.19.05,  #2710.19.10, 
#2710.19.45,  #2710.91.00,  #2710.99.05. 
#2710.99.10,  #2710.99.16,  #2710.99.21,  and 
#2710.99.45  which  are  used  in  the 
production  of: 

— petrochemical  feedstocks  and  refinery  by- 
products (examiners  report.  Appendix 
"C"): 

— products  for  export; 

— and.  products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and 

— #9808.00.40  (U.S.  Government  purchases). 

Signed  at  Washington,  DC,  this  15th  day  of 
April  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  02-10077  Filed  4-23-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation'of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 


to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  March 
anniversan,'  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  April  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  AD/C\T) 
Enforcement,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N\V. 
Washington.  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(bK2001).  for  administrative 
reviews  of  various  antidumping  and 
counter\'ailing  duty  orders  and  findings 
with  March  anniversar)'  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351,221(r)(l)(i).  we  are  mitiating 
administrative  reviews  of  the  following 
antidumping  and  counter\'ailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  March  31.  2003 


Period  to  be  Re- 
viewed 


Antidumping  Duty  Proceedings 

Canada: 

Iron  Construction  Castings  A-122-503  

Canada  Pipe  Company.  Ltd. 

Countervailing  Duty  Proceedings 

Iran: 

In-Shell  Raw  Pistachios  C-507-501  

Rafsanjan  Pistachio  Producers  Cooperative 
Turkey: 

Certain  Welded  Cartxtn  Steel  Pipe  and  Tube  C-489-502 

Bonjsan  Boru  Birlesilt  Fabrikalan  Mannesmann  Boru 

Suspension  Agreements 
None. 


3/1/01-a28/02 


1/1/01-12/31/01 


1/1/01-12/31/01 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i). 


Dated:  April  17.  2002. 
Holly  A.  Kuga, 

Senior  Office  Director.  Group  II.  Office  4. 

Import  Administration. 

[FR  Doc.  02-10070  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-873,  A-791-8151 

Ferrovanadlum  from  the  People's 
Republic  of  China  and  the  Republic  of 
South  Africa:  Notice  of  Postponement 
of  Preliminary  Antidumping  Duty 
Determinations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations. 

EFFECTIVE  DATE:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Manning  or  Chris  Brady.  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue  N\\.  Washington.  DC  20230: 
telephone  (202) 482-5253  or  (202) 482- 
4406.  respectivelv. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  postponing  the 
preliminary  determinations  in  the 
antidumping  duty  investigations  of 
ferrovanadium  from  the  People's 
Republic  of  China  and  the  Republic  of 
South  Africa  from  May  6,  2002.  until 
June  25.  2002.  This  postponement  is 
made  pursuant  to  section  733(c)(i;(B)  of 
the  Tariff  Act  of  1930.  as  amended  by 
the  Uruguay  Round  Agreements  Act. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januajy  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  imless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  Part  351 
(2001). 

Background 

On  December  17,  2001,  the 
Department  initiated  the  above- 
referenced  investigations.  See  Notice  of 
Initiation  of  Antidumping  Duty 
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Investigations:  Ferrovanadium  from  the 
People's  Republic  of  China  and  the 
Republic  of  South  Africa,  66  FR  66398 
(December  26.  2001). 

Postponement  of  Preliminary 
Detennination 

Currently,  the  preliminary 
determinations  are  due  no  later  than 
May  6.  2002.  However,  pursuant  to 
section  733(c)(1)(B)  of  the  Act,  we  have 
determined  that  these  investigations  are 
"extraordinarily  complicated  "  and  are 
postponing  the  preliminary 
determinations  by  50  days  to  June  25. 
2002.  Under  section  733(c)(1)(B)  of  the 
Act,  the  Department  can  extend  the 
period  for  reaching  a  preliminary 
determination  until  not  later  than  the 
190th  day  after  the  date  on  which  the 
administering  authority  initiates  an 
investigation  if: 

(B)  Tne  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that 

(ij  the  case  is  extraordinarily 
complicated  by  reason  of 

(I)  the  number  and  complexity  of  the 
transactions  to  be  investigated  or 
adjustments  to  be  considered; 

(n)  the  novelty  of  the  issues 
presented;  or 

(ni)  the  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  additional  time  is  necessary  to 
make  the  preliminary  determination. 

The  parties  concerned  are  cooperating 
in  these  investigations.  Additional  time 
is  necessary,  however,  to  complete  the 
preliminary  determinations  due  to  the 
complexity  of  the  transactions  to  be 
investigated  and  adjustments  to  be 
considered,  and  the  novelty  of  issues 
presented. 

With  respect  to  the  PRC,  the 
Department  needs  to  consider  a  number 
of  complex  issues  that  will  impact  our 
selection  of  the  surrogate  country. 
Ferrovanadium  is  produced  by  only  a 
few  countries  that  are  all  more 
economically  advanced  than  the  PRC, 
thus  complicating  our  evaluation  and 
determination  of  the  appropriate 
surrogate  country.  We  must  also 
determine  whether  there  exists  a 
product  that  is  comparable  to 
ferrovanadium  and,  if  so,  whether  such 
a  product  is  produced  in  a  country  that 
is  economically  comparable  to  the  PRC. 

hi  regard  to  South  Africa,  on  February 
21,  2002,  the  petitioners  alleged  that 
during  the  POI  Xstrata  made  sales  below 
the  cost  of  production  (COP)  in 
Germany,  the  country  from  which  we 
will  calculate  normal  value.  On  March 
12  and  15,  2002,  the  petitioners 
submitted  addenda  to  their  cost 
allegation  to  include  price  and  cost 
information  placed  on  the  record  by 


Xstrata  in  its  section  A  questionnaire 
response.  We  reviewed  this  allegation 
and  initiated  an  investigation  of  sales 
below  COP  on  March  26,  2002.  In 
addition,  Xstrata  has  a  complex  chain  of 
distribution,  involving  multiple 
affiliated  companies  in  South  Africa,  the 
United  States,  and  Europe,  for  sales  to 
the  U.S.  and  German  markets.  We 
issued  extensive  supplemental 
questionnaires  in  order  to  imderstand 
the  function  of  these  companies  in 
Xstrata's  sales  process.  For  these 
reasons,  pursuant  to  section  733(c)(1)(B) 
of  the  Act,  we  are  postponing  the 
preliminary  determinations  in  these 
investigations  until  Jime  25,  2002. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  Act 
and  19  CFR  351.205(f). 

Dated:  April  17.2002 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-10067  Filed  4-23-02;  8:45  am] 

BtLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«681 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Folding  Metal 
Tables  and  Chairs  from  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  John  Drury  at  (202) 
482-0405  and  (202)  482-0195, 
respectively.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATK>N: 

The  Applicable  Statute  and  Regolations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenehnents 
made  to  the  Tariff  Act  of  1930("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2001). 

Final  Determination 

We  determine  that  folding  metal 
tables  and  chairs  ("FMTC")  from  the 


People's  Republic  of  China  are  being,  or 
are  Ukely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margin  of  sales  at  LTFV  is 
shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  consists  of  assembled  and 
imassembled  folding  tables  and  folding 
chairs  made  primarily  or  exclusively 
from  steel  or  other  metal,  as  described 
below: 

1)  Assembled  and  unassembled 
folding  tables  made  primarily  or 
exclusively  from  steel  or  other  metal 
("folding  metal  tables").  Folding  metal 
tables  include  square,  round, 
rectangular,  and  any  other  shapes  with 
legs  affixed  with  rivets,  welds,  or  any 
other  type  of  fastener,  and  which  are 
made  most  commonly,  but  not 
exclusively,  with  a  hardboard  top 
covered  with  vinyl  or  fabric.  Folding 
metal  tables  have  legs  that  mechanically 
fold  independently  of  one  another,  and 
not  as  a  set.  The  subject  merchandise  is 
commonly,  but  not  exclusively,  packed 
singly,  in  multiple  packs  of  the  same 
item,  or  in  five  piece  sets  consisting  of 
foxir  chairs  and  one  table.  SpecificsJly 
excluded  from  the  scope  of  folding 
metal  tables  are  the  following: 

e  Lawn  furniture; 

e  Trays  commonly  referred  to  as  "TV 

trays  "; 

e  Side  tables; 

e  Child-sized  tables; 

e  Portable  coimter  sets  consisting  of 

rectangular  tables  36"  high  and 

matching  stools;  and 

•  Banquet  tables.  A  banquet  table  is  a 

rectangular  table  with  a  plastic  or 

laminated  wood  table  top  approximately 

28"  to  36"  wide  by  48"  to  96"  long  and 

with  a  set  of  folding  legs  at  each  end  of 

the  table.  One  set  of  legs  is  composed 

of  two  individual  legs  that  are  affixed 

together  by  one  or  more  cross-braces 

using  welds  or  fastening  hardware.  In 

contrast,  folding  metal  tables  have  legs 

that  mechanically  fold  independently  of 

one  another,  and  not  as  a  set. 

2)  Assembled  and  unassembled 
folding  chairs  made  primarily  or 
exclusively  from  steel  or  other  metal 
("folding  metal  chairs").  Folding  metal 
chairs  include  chairs  with  one  or  more 
cross-braces,  regardless  of  shape  or  size, 
affixed  to  the  front  and/or  rear  legs  with 
rivets,  welds  or  any  other  type  of 
fastener.  Folding  metal  chairs  include: 
those  that  are  made  solely  of  steel  or 
other  metal;  those  that  have  a  back  pad, 
a  seat  pad,  or  both  a  back  pad  and  a  seat 
pad;  and  those  that  have  seats  or  backs 
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made  of  plastic  or  other  materials.  The 
subject  merchandise  is  commonly,  but 
not  exclusively,  packed  singly,  in 
multiple  packs  of  the  same  item,  or  in 
five  piece  sets  consisting  of  four  chairs 
and  one  table.  Specifically  excluded 
from  the  scope  of  folding  metal  chairs 
are  the  following: 

•  Folding  metal  chairs  with  a  wooden 
back  or  seat,  or  both; 

•  Lawn  furniture; 

•  Stools; 

•  Chairs  with  arms;  and 

•  Child-sized  chairs. 

The  subject  merchandise  is  currently 
classifiable  under  subheadings 
9401710010,  9401710030,  9401790045, 
9401790050,  9403200010  and 
9403200030  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Customs 
Service  purposes,  the  Department's 
written  description  of  the  merchandise 
is  dispositive. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  published  on 
December  3.  2001.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value.Folding  Metal 
Tables  and  Chairs  from  the  People's 
Republic  of  China.' 66  FR  60185 
("Preliminary  Determination").  The 
investigation  covers  two  manufacturers/ 
exporters,  Feili  Furniture  Development 
Co..  Ltd.  and  Feili  (Fujian)  Co.,  Ltd. 
("Feili  Group")  and  Shin  Crest  Pte.  Ltd. 
("Shin  Crest").  The  petitioner  is  Meco 
Corporation. 

The  Department  verified  Feili  Group's 
and  Shin  Crest's  responses  to  the 
antidumping  questionnaire  from 
Januarv  14  -  18,  2002  (Feili  Group)  and 
from  January  21  -  25,  2002  (Shin  Crest). 
We  invited  parties  to  comment  on  our 
Preliminary'  Determination.  We  received 
comments  and  rebuttal  briefs  from  the 
petitioner.  Feili  Group,  and  Shin  Crest. 
At  the  requests  of  the  petitioner  and 
Feili  Group,  a  hearing  was  held  on 
March  22,  2002.  On  March  22,  2002,  the 
petitioner  filed  an  allegation  of  critical 
circumstances  in  this  investigation. 

Based  on  our  analysis  of  verification 
findings  and  the  comments  received,  we 
have  made  changes  in  the  margin 
calculation.  Therefore,  the  final 
determination  differs  from  the 
preliminary  determination. 

Period  of  Investigation 

The  Period  of  Investigation  ("POI")  is 
October  1,  2000  through  March  31. 
2001. 

Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 


country  in  all  its  past  antidumping 
investigations.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Honev  from  the  People's 
Republic  of  China,  66  FR  50608 
(October  4.  2001)  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
from  the  People's  Republic  of  China.  66 
FR  58115  (November  20,  2001).  A 
designation  as  an  NME  country  remains 
in  effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)  of 
the  Act.  The  respondents  in  this 
investigation  have  not  requested  a 
revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 
For  further  details,  see  the  department's 
Preliminary  Determination. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  the  mandatory  respondents. 
Feili  Group  and  Shin  Crest,  had  met  the 
criteria  for  the  application  of  separate 
antidumping  duty  rates  and  that  the 
cooperative  PRC  companies.  Dongguan 
Shichang  Metals  Factorv'  Co.  Ltd. 
("Dongguan")  and  New-Tec  Integration 
Co..  Ltd.  ("New-Tec"),  had  met  the 
criteria  for  a  rate  equal  to  the  weighted- 
average  of  the  mandatory  respondents' 
rates  (excluding  zero  or  de  minimis  rates 
and  rates  based  entirely  on  adverse  facts 
available).  We  have  not  received  any 
other  information  since  the  Preliminary 
Determination  which  would  warrant 
reconsideration  of  our  separates  rates 
determination  with  respect  to  these 
companies.  Therefore,  we  continue  to 
find  that  the  respondents  should  be 
assigned  individual  dumping  margins 
and  that  Dongguan  and  New-Tec  should 
be  assigned  a  weighted-average  rate.  For 
a  complete  discussion  of  the 
Department's  determination  that  the 
respondents  are  entitled  to  separate 
rates,  see  the  Preliminary 
Determination. 

The  PRC-Wide  Rate 

For  the  reasons  set  forth  in  the 
Preliminary-  Determination,  we  continue 
to  believe  that  use  of  adverse  facts 
available  for  the  PRC-wide  rate  is 
appropriate.  See  Preliminary 
Determination.  66  FR  at  60189-90. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  find  that  India 
remains  the  appropriate  surrogate 
country  for  the  PRC.  For  further 
discussion  and  analysis  regarding  the 
surrogate  countrj'  selection  for  the  PRC. 
see  the  Department's  Preliminary- 
Determination  and  the  Memorandum  to 
Richard  O.  Weible  from  John  Drury  and 


Helen  M.  Kramer  on  Surrogate  Countr\' 
Selection  (November  23,  2001)  on  file  in 
the  Department's  Central  Records  Unit. 
Room  B-099  of  the  Main  Department  of 
Commerce  Building. 

Critical  Circumstances 

On  March  22.  2002,  the  petitioner 
filed  an  allegation  of  critical 
circumstances  in  this  investigation 
based  on  data  for  one  importer.  Because 
the  calculated  margins  for  both  Shin 
Crest  and  Feili  Group  in  the  final 
determination  are  below  25  percent,  the 
Department's  threshold  for  imputing 
knowledge  of  dumping  for  EP  sales  is 
not  met.  We  therefore  do  not  find 
critical  circumstances  with  respect  to 
these  companies.  As  to  Dongguan  and 
New-Tec,  the  PRC  exporters  that  were 
not  selected  as  respondents  but  did  not 
fail  to  respond  to  our  requests  for 
information,  the  final  margins  also  are 
below  25  percent.  Therefore,  we  do  not 
find  critical  circumstances  with  respect 
to  these  exporters.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Non-Frozfn  .\pple 
luice  Concentrate  from  the  People's 
Republic  of  China.  65  FR  19873  (April 
13. 2000) 

With  respect  to  exporters  subject  to 
the  PRC-wide  rate,  the  final  margin  is 
above  25  percent.  Furthermore,  the  ITC 
preliminarily  determined  that  there  is 
material  injury  by  reason  of  imports  of 
the  subject  merchandise.  Therefore,  the 
first  prong  of  the  test  is  met.  With  regard 
to  massive  imports,  because  the  PRC- 
wide  entitv  failed  to  respond  to  our 
request  for  information,  the  Department 
has  based  its  massive  imports 
determination  on  facts  available  and 
used  an  adverse  inference  in  accordance 
with  section  776(b)  of  the  Act.  We 
cannot  use  U.S.  Customs  import  data  to 
analvze  imports  from  the  PRC-wide 
entitv.  in  part  because  the  relevant 
product  categories  include  both  subject 
and  non-subject  merchandise.  Because 
we  have  no  independent  means  by 
which  to  determine  import  levels  for  the 
PRC-wide  entity,  we  have  determined, 
as  adverse  facts  available,  that  there 
were  massive  imports.  Accordingly,  we 
determine  that  there  are  critical 
circumstances  with  respect  to  the  PRC- 
wide  entity. 

For  a  discussion  of  interested  party 
comments  on  this  issue,  see  Issues  and 
Decision  Memorandum  for  the  Less 
Than  Fair  \'alue  Investigation  of  Folding 
Metal  Tables  and  Chairs  from  the 
People's  Republic  of  China  from  Joseph 
.\.  Spetrini.  Deputy  Assistant  Secretary. 
Import  Administration,  to  Fanar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  April  17,  2002 
("Issues  and  Decision  Memorandum"). 
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Analysis  of  CoBunents  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  investigation  are 
addressed  in  the  Issues  and  Decision 
Memorandum.  A  list  of  the  issues  which 
parties  raised,  and  to  which  we  have 
responded,  all  of  which  are  in  the  Issues 
and  Decision  Memorandum,  !s  attached 
to  this  notice  as  an  Appendix.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  on 
file  in  the  Central  Records  Unit.  In 
addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
be  accessed  directly  on  the  Internet  at 
http://ia.ita.doc.gov/.  The  paper  copy 
and  electronic  version  of  the  Issues  and 
Decision  Memorandui©  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  corrections  to  the 
respondents'  reported  factor  usage  and 
surrogate  value  changes.  We  have  also 
corrected  certain  clerical  errors  in  our 
preliminary  determination.  These 
changes  are  discussed  in  the  relevant 
sections  of  the  Issues  and  Decision 
Memorandum.  See  also  the  Factors  of 
Production  Valuation  Memorandum  for 
the  Final  Determination,  dated  April  17, 
2002,  and  the  respective  Analysis 
Memorandum  for  the  Final 
Determination  for  Feili  Group  and  Shin 
Crest  on  the  same  date. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  mandatory 
respondents  for  use  in  our  final 
determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  originalsource 
documents  provided  by  the 
respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  the  Analysis 
Memorandums. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B){ii)  of  the  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of 
entries  of  subject  merchandise  from  the 
PRC  exported  by  Feili  Group,  Shin 
Crest.  Dongguan  and  New-Tec  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  December  3. 
2001.  With  respect  to  the  PRC-wide 
entity,  we  are  directing  the  Customs 


Service  to  suspend  liquidation  of  entries 
of  subject  merchandise  entered  on  or 
afer  September  4,  2001.  the  date  90  days 
prior  to  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register,  in  accordance  with 
our  critical  circumstances  finding.  We 
will  instruct  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  These  suspension-of- 
liquidation  instructions  wUl  remain  in 
effect  until  further  notice. 
The  margins  in  the  final 
determination  are  as  follows: 


Weighted- 

Exporter/Manutactufer 

Average 
Percent 

Margin 

Shin  Crest  Pte.  Ltd 

00.00 

Feili  Furniture  Development  Co., 

Ltd.  and  Feili  (Fujian)  Co.,  Ltd. 

23.48 

Dongguan  Stitctiang  Metals  Fac- 

tory Co.  Ltd 

23.48 

New-Tec  Integration  Co.,  Ltd 

23.48 

PRC-Wide                    

70.71 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  berefunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  vrill  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspeQsion  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

DATED:  April  17,  2002 

Bernard  T.  Carreau. 

Acting  Assistant  Secretaryfor  Import 
Administration. 

Appendix 

List  of  Comments  and  Responses 

1.  Whether  import  prices  paid  by  FeUi 
Group  for  cold-rolled  steel  coils  from 
Korea  may  be  distorted  by  reason  of 
subsidies 

2.  Whether  import  prices  paid  by  Feili 
Group  and  Shin  Crest  for  inputs  from 


Taiwan  may  be  distorted  by  reason  of 
subsidies 

3.  Whether  Shin  Crest  is  affiliated 
with  its  steel  supplier  in  Taiwan  by 
reason  of  control  and  its  import  prices 
should  be  disregarded 

4.  Whether  the  Department's  practice 
regarding  allegedly  dumped  inputs  is 
too  restrictive,  and  the  Department 
should  disregard  Shin  Crest's  import 
prices  for  steel  as  putatively  dumped 

5.  Whether  it  is  appropriate  to  use 
Indian  surrogate  values  for  steel  if  the 
Department  disregards  market  economy 
prices  for  steel  from  Korea  and/or 
Taiwan 

6.  Whether  the  Department  should 
disregard  Indian  steel  imports  from 
Belgium.  Brazil,  France,  Korea,  Russia. 
South  Africa.  Thailand  and  Ukraine  in 
calculating  surrogate  value 

7.Whether  FeiU  Group's  "multi-chair" 
falls  within  the  scope  of  the 
investigation 

8.  Whether  National  Public  Seating 
Corp.'s  double-hinged  conmiercial  chair 
is  within  the  scope 

9.  Whether  the  Department  should 
use  P.T.  Lion  Metal  Works'  financial 
statements  to  value  overhead.  SG&A  and 
profit 

10.  Whether  the  Department  should 
use  adverse  facts  available  ("FA")  to 
calculate  the  PRC-wide  margin 

11.  Whether  the  Department  should 
use  updated  Indian  import  statistics  for 
surrogate  values  and  "correct"  the 
exchange  rate 

12.  Whether  the  dates  of  sale  for  Feili 
Group  and  Shin  Crest  should  be  the 
purchase  order  date 

13.  Whether  the  Department  should 
apply  adverse  FA  to  Feili  Group's  steel 
consumption 

14.  Whether  the  Department  should 
apply  a  value  to  steel  Feili  Group 
purchased  before  the  POI  and  used 
during  the  POI 

15.  Whether  Feili  Group  should  be 
required  to  report  usage  rates  for  inputs 
purchased  from  third  parties 

16.  Whether  the  Department  should 
deny  a  steel  scrap  adjustment  to  Feili 
Group 

17.  Whether  the  Department  should 
apply  the  Indian  surrogate  value  for 
supported  vinyl  to  all  of  Feili  Group's 
vinyl  consumption 

18.  Whether  Feili  Group 
impermissibly  included  physically 
different  models  in  the  same  control 
number 

19.  Whether  the  Department  should 
require  Feili  Group  to  report  the  usage 
rate  for  plastic  pellets  used  to  make  cup 
comers  for  folding  metal  tables 

20.  Whether  the  Department  should 
assume  Feili  Group's  production 
workers  worked  12-hour  shifts 
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21.  Whether  the  Department  used  the 
wrong  weight  for  sets  in  the  margin 
calculation  program  for  Feili  Group 

22.  Whether  the  Department  used  the 
wrong  inflation  rate  to  value  electricity 
for  Feili  Group 

23.  Whether  the  Department 
incorrectly  used  Feili  Group's  market 
economy  purchases  of  plastic  pellets  to 
value  nylon  caps  instead  of  the  Indian 
surrogate  value  for  plastic  caps 

24.  Whether  the  Department 
incorrectly  calculated  the  surrogate 
value  of  poly  bags  for  Feili  Group 

25.  Whether  the  Department  erred  in 
adding,  instead  of  subtracting,  the  steel 
scrap  offset  for  Feili  Group 

26.  Whether  the  Department  should 
correct  the  surrogate  value  for  wooden 
pallets  by  dividing  the  average  value  by 
the  average  pallet  weight  for  Feili  Group 

27.  Whether  the  Department 
incorrectly  included  Indian  import 
values  for  cardboard  other  than  boxes  in 
its  calculation  of  surrogate  value  for 
cardboard  cartons  for  Feili  Group 

28.  Whether  the  Department  made 
clerical  errors  in  calculations  of 
surrogate  values  for  screws,  other  metal 
fittings  and  rubber  washers  for  Feili 
Group 

29.  Whether  the  Department  should 
correct  the  weights  of  foam,  vinyl  and 
fabric  inputs  incorrectly  reported  by 
Feili  Group 

30.  Whether  the  Department  should 
correct  the  number  of  tables  packed  in 
a  carton  for  Feili  Group 

31.  Whether  Shin  Crest  should 
include  inland  freight  for  one  U.S.  sale 
in  the  sales  listing 

32.  Whether  the  Department  should 
apply  adverse  FA  for  Shin  Crest's 
consumption  of  hardboard  because  it 
was  not  verified 

33.  Whether  the  Department  should 
apply  Feili  Group's  usage  of  wooden 
pallets  for  packing  to  Shin  Crest  as  FA 

34.  Whether  the  Department's 
calculations  of  the  surrogate  value  of 
water  were  incorrect 

35.  Whether  the  Department  should 
make  a  finding  of  critical  circumstances 
for  all  Chinese  producers  of  folding 
metal  tables  and  chairs 

[FR  Doc.  02-10071  Filed  4-23-02;  8:45  am) 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-507-501;  C-507-601] 

Certain  In-Shell  Pistachios  from  Iran 
and  Certain  lr>-Shell  Roasted 
Pistachios  from  Iran:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Countervailing  Duty  New  Shipper 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Countervailing  Duty  New  Shipper 
Reviews. 

EFFECTIVE  DATE:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Greynolds  or  Darla  Brown.  AD/CVD 
Enforcement,  Office  VI,  Group  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230: 
telephone;  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION: 

Time  Limits: 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
requires  the  Department  of  Commerce 
(the  Department)  to  make  a  preliminary 
determination  within  180  days  after  the 
date  on  which  the  review  is  initiated 
and  a  final  determination  within  90 
days  after  the  date  the  preliminary 
determination  is  issued.  However,  if  the 
Department  concludes  that  the  case  is 
extraordinarily  complicated  such  that  it 
caiuiot  complete  the  review  within 
these  time  periods,  section 
751(a)(2)(B)(iv)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  300  days  and  150  days  for 
the  final  determination  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  November  7,  2001,  and  November 
27,  2001,  the  Department  published 
notices  of  initiation  of  new  shipper 
reviews  of  the  coimtervailing  duty- 
orders  on  certain  in-shell  pistachios 
fi-om  Iran  and  certain  in-shell  roasted 
pistachios  from  Iran  covering  the  period 
October  1,  2000  through  September  30, 

2001  (66  FR  59277  and  66  FR  59235, 
respectively).  The  preliminary  results 
are  currently  due  no  later  than  April  29, 

2002  for  certain  in-shell  pistachios  and 


May  18.  2002  for  certain  in-shell  roasted 
pistachios. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  these  cases  are 
extraordinarily  complicated  because 
there  are  a  large  number  of  complex 
issues  which  require  thorough 
consideration  and  analysis  by  the 
Department,  including  allegations  of 
new  subsidy  programs  that  were  not 
examined  during  the  original 
investigations  and  a  complex  system  of 
exchange  rates  in  Iran  Consequently, 
we  are  not  able  to  complete  the 
preliminar>-  results  of  these  reviews 
within  the  time  limit.  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminar\- 
results  for  both  of  these  new  shipper 
reviews  until  no  later  than  August  27. 
2002.  This  date  is  the  full  120  days 
extension  for  the  new  shipper  review  of 
in-shell  pistachios.  We  intend  to  issue 
the  final  results  no  later  than  90  days 
after  the  publication  of  the  prelimmary 
results  notice. This  extension  is  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act. 

Dated:  .^prii  18,  2002 
Bernard  T.  Carreau. 

Deputy  Assistant  Secretary  for  Import 

Administration 

|FR  Doc.  02-10069  Filed  4-23-02:  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-580-«5] 

Stainless  Steel  Sheet  and  Strip  In  Colls 
from  the  Republic  of  Korea:  Extension 
of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminan.-  Results  of 
Countervailing  Duty  Administrative 
Review. 

effective  date:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  Carrie  Farley,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerpe,  14th  Street  and  Constitution 
Ave,  N.W.,  Washington,  D.C.  20230: 
telephone:  202-482-1767  or  202-482- 
0395,  respectively. 
SUPPLEMENTARY  INFORMATION: 
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Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximimi  of  365  days  and  180  days, 
respectively. 

Background 

On  September  24,  2001.  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  sheet  and  strip  from  the  Republic 
of  Korea,  covering  the  period  January  1, 
2000  through  December  31,  2000  (see  65 
FR  49924).  The  preliminary  results  are 
currently  due  no  later  than  May  3,  2002. 

Extension  of  Preliminary  Results  of 
Review 

In  this  administrative  review,  we  are 
analyzing  whether  a  program-wide 
change  occurred  with  respect  to  one  of 
the  programs  we  found  countervailable 
in  the  original  investigation.  This 
program-wide  change  involves  an  issue 
of  change  of  ownership.  Additional 
information,  and  possible  verification  of 
this  information,  is  required.  Due  to 
these  considerations,  we  determine  that 
it  is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  original  time  limit.  Therefore,  the 
Department  is  extending  the  time  limits 
for  completion  of  the  preliminary 
results  until  no  later  than  September  3, 
2002.  We  intend  to  issue  the  final 
results  no  later  than  120  days  after  the 
publication  of  the  preliminary 
results.This  extension  is  in  accordance 
with  section  751(a)(3)(A)  of  the  Act. 

Dated:  April  18,  2002 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary-  for  Import 

Administration. 

[FR  Doc.  02-10068  Filed  4-23-02;  8;45  am) 

BiLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.041802B] 


Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

research  and  enhancement  permit 

(1380). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
research/enhancement  permit  ft'om  Mr. 
Christopher  Slay,  of  Coastwise 
Consulting  (1380). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  the  new  application 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  May  24, 
2002. 

ADDRESSES:  Written  comments  on  the 
new  application  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
application.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits,  Conservation  and  Education 
Division,  F/PRl,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:301-713-2289,  fax:  301-713- 
0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker,  Silver  Spring,  MD 
(phone;  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Lillian.Becker@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10(a)(1)(A)  of  the  ESA. 


Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  nece  ssarily  reflect  the  views 
of  NMFS. 


Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice; 

Sea  turtles 

Threatened  and  endangered  Green 
turtle  {Chelonia  mydas) 

Endangered  Hawksbill  turtle 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  tiurtle  ' 
[Lepidochelys  kempii) 

Endangered  Leatherback  turtle 
[Dermochelys  coriacea] 

Threatened  Loggerhead  turtle  (Caretta 
caretta) 

Application  1380 

The  applicant  proposes  to  capture  live 
sea  turtles  using  shrimp  trawlers  in 
association  with  hopper  dredge 
activities  along  the  southeastern  U.S. 
coast  and  the  Gulf  of  Mexico.  Trawling 
may  be  conducted  prior  to  dredging  to 
assess  the  abundance  of  sea  turtles  in  an 
area  and/or  during  dredging  operations 
to  relocate  turtles  away  from  the 
channel  being  dredged.  Captured  turtles 
will  be  identified,  measured, 
photographed,  and  tagged  with  both 
flipper  and  PIT  tags  before  being 
released.  The  annual  number  of  takes 
requested  are:  750  loggerhead,  225 
Kemp's  ridley,  150  green,  50  hawksbill, 
and  22  leatherback  turtles.  Precautions 
will  be  taken  to  insure  the  health  and 
safety  of  the  turtles  while  onboard  the 
trawler. 

Dated:  April  18,  2002. 
Ann  Terbush, 

Chief,  permits,  Conservation,  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-10084  Filed  4-23-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force. 

DoD. 

ACTION:  Notice  to  alter  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended.  The  alteration  adds  routine 
uses  to  the  existing  system  of  records  so 
that  information  may  be  released  for  the 
purpose  of  collecting  debts  owed  to  the 
U.S.  Government. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
24.  2002,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager.  AF  CIO/P, 
1155  Air  Force  Pentagon,  Washington. 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043  or  DSN 
329-4043. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.s!c.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  April  11,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  0MB  Circular  Nb.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20,  1996,  61 
FR  6427). 

Dated:  April  17.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F065  AF  SVA  A 

SYSTEM  NAME: 

Non-appropriated  Fund 
Instrumentalities  (NAFIs)  Financial 
System  (June  11, 1997,  62  FR  31793). 

CHANGES: 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "AH 
personnel  who  are  members  of  Air 
Force  membership  associations  or 
authorized  patrons  of  any  activity 
operated  by  one  of  the  above  NAFIs,  and 
with  whom  financial  transactions  are 
conducted,  e.g.,  the  extension  of  credit 
in  accordance  with  Air  Force 
regulations,  or  the  acceptance  and 
cashing  of  personal  checks.  In 
accordance  with  appropriate  Air  Force 
regulations  concerning  NAFI 
participation,  the  above  personnel  may 
include,  but  are  not  limited  to:  Active 
duty  and  retired  military  members: 
members  of  United  States  Reser\'e 
components  and  Federally  recognized 
National  Guard  units;  military  members 
of  foreign  governments  on  duty  with  the 
Department  of  Defense  (DoD);  DoD 
employees;  other  Federal  Government 
employees  working  on  militar\' 
installations,  retired  DoD  employees; 
contractor  employees;  technical 
representatives;  and  others  who  are 
authorized  logistic  support  and  work  at 
the  installation  and  where  membership 
or  usage  would  be  in  the  best  interest  of 
the  installation;  paid  members  of  the 
American  Red  Cross:  children  of 
deceased  active  duty  or  retired  members 
of  the  United  States  Armed  Forces; 
certain  other  categories  of  individuals 
identified  as  authorized  persoruiel  who 
directly  support  Air  Force  mission 
requirements;  and  auUiorized 
dependents  or  guests.  Also  covered  are 
all  personnel  employed  by  or  assigned 
to  a  NAFI  who  are  involved  in  financial 
transactions  involving  the  NAFI, 
whether  internal  or  external,  including, 
but  not  limited  to,  the  receipt  or  control 
of  cash  or  other  properties." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Records  resulting  from  financial 
transactions  with  authorized  members, 
patrons,  vendors,  contractors,  or  those 
otherwise  entitled  to  utilize  or  deal  with 
a  NAFI.  Such  records  include,  but  are 
not  limited  to:  Subsidiar>'  account 
ledgers  maintained  on  individual 
members/authorized  patrons  who  are 
charged  dues  and/or  extended  credit 
including  the  use  of  billeting  type 
facilities  prior  to  payment;  form(s)  on 
which  delinquent  accounts  or 
dishonored  checks  and  their  disposition 
are  maintained;  and  records  of  other 
sales  or  services.  Records  necessitated 
for  internal/external  financial  record 
keeping  or  asset  control,  including  but 
not  limited  to  any  account  receivable, 
the  receipt  and  control  of  cash;  custody 
of  tangible  property,  and  any  actions 
taken  as  a  result  of  any  irregularity.  Case 


files  relating  to  debts  owed  by 
individuals  or  entities  also  include 
those  for  salar\'/travel  advances, 
pecuniar\'  liability  claims, 
overpayments,  and  credit  cards.  These 
files  contain  correspondence  pertaining 
to  the  debts,  e.g..  notices  from  banks  or 
other  financial  institutions  concerning 
indebtedness,  originals  or  copies  of 
returned  checks,  memos  reflecting 
attempts  to  contact  the  debtor, 
repayment  requests,  payment  options, 
charges  on  accounts,  account 
statements,  and  other  related  documents 
and  correspondence." 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  five  new  paragraphs  to  the  entry 
"To  the  U.S.  Department  of  Justice/U.S. 
Attorneys  for  legal  action  and/or  final 
disposition  of  the  debt  claim. 

To  the  Internal  Revenue  Ser\ice  (IRS) 
to  obtain  locator  status  for  delinquent 
accounts  receivables  (controls  exist  to 
preclude  redisclosure  of  solicited  IRS 
address  data;  and/or  to  report  write-off 
amounts  as  taxable  income  as  pertains 
to  amounts  compromised  and  accounts 
barred  from  litigation  due  to  age). 

To  private  collection  agencies  for 
collection  action  when  the  internal 
collection  efforts  have  been  exhausted. 

To  the  Department  of  the  Treasury. 
Financial  Management  Service,  for  the 
purpose  of  collecting  delinquent  debts 
owed  to  the  U.S.  Government  via 
administrative  offset. 

To  any  employer  (person  or  entity) 
that  employs  the  services  of  others 
where  the  employee  owes  a  delinquent 
nontax  debt  to  the  United  States.  The 
term  employer  includes,  but  is  not 
limited  to,  state  and  local  government, 
but  does  not  include  any  agency  of  the 
Federal  Government." 

Add  a  new  entr\'  "Disclosure  to 
consumer  reporting  agencies:  Disclosure 
pursuant  to  5  U.S.C.  552a(b)(12)  may  be 
made  from  this  system  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act  (14  U.S.t 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
Government,  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
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Number);  the  amount,  status,  and 
history  of  the  claim:  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report." 


F065  AF  SVA  A 
SYSTEM  NAME: 

Non-appropriated  Fund 
Instrumentalities  (NAFls)  Financial 
System. 

SYSTEM  location: 

Headquarters  Air  Force  Services 
Agency,  10100  Reunion  Place,  Suite 
400,  San  Antonio,  TX  78216-4138, 
major  commands,  field  operating 
agencies,  and  individual  Air  Force 
bases.  System  exists  within 
approximately  500  NAFIs  which 
include  resale  and  revenue-sharing 
NAFls;  base  Morale,  Welfare,  and 
Recreation  Fund  (MWRF)  NAFIs;  and 
supplemental  mission  services  NAFIs. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CATEQOMES  of  mnVIDUALS  covered  by  THE 

system: 

All  personnel  who  are  members  of  Air 
Force  membership  associations  or 
authorized  patrons  of  any  activity 
operated  by  one  of  the  above  NAFIs,  and 
with  whom  financial  transactions  are 
conducted,  e.g.,  the  extension  of  credit 
in  accordance  with  Air  Force 
regulations,  or  the  acceptance  and 
cashing  of  personal  checks.  In 
accordance  with  appropriate  Air  Force 
regulations  concerning  NAFI 
participation,  the  above  persoimel  may 
include,  but  are  not  limited  to:  Active 
duty  and  retired  military  members; 
members  of  United  States  Reserve 
components  and  Federally  recognized 
National  Guard  units;  military  members 
of  foreign  governments  on  duty  with  the 
Department  of  Defense  (DoD);  DoD 
employees;  other  Federal  Goverimient 
employees  working  on  military 
installations,  retired  DoD  employees; 
contractor  employees;  technical 
representatives;  and  others  who  are 
authorized  logistic  support  and  work  at 
the  installation  and  where  membership 
or  usage  would  be  in  the  best  interest  of 
the  installation;  paid  members  of  the 
American  Red  Cross;  children  of 
deceased  active  duty  or  retired  members 
of  the  United  States  Armed  Forces; 
certain  other  categories  of  individuals 
identified  as  authorized  personnel  who 
directly  support  Air  Force  mission 
requirements;  and  authorized 
dependents  or  guests.  Also  covered  are 
all  personnel  employed  by  or  assigned 
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to  a  NAFI  who  are  involved  in  financial 
transactions  involving  the  NAFI, 
whether  internal  or  external,  including, 
but  not  limited  to,  the  receipt  or  control 
of  cash  or  other  properties. 

categories  of  records  in  the  system: 
Records  resulting  from  financial 
transactions  with  authorized  members, 
patrons,  vendors,  contractors,  or  those 
otherwise  entitled  to  utilize  or  deal  with 
a  NAFI.  Such  records  include,  but  are 
not  limited  to:  Subsidiary  accoimt 
ledgers  maintained  on  individual 
members/authorized  patrons  who  are 
charged  dues  and/or  extended  credit 
including  the  use  of  billeting  type 
facilities  prior  to  payment;  form(s)  on 
which  delinquent  accounts  or 
dishonored  checks  and  their  disposition 
are  maintained;  and  records  of  other 
sales  or  services.  Records  necessitated 
for  internal/external  financial  record 
keeping  or  asset  control,  including  but 
not  limited  to  any  accoimt  receivable, 
the  receipt  and  control  of  cash;  custody 
of  tangible  property,  and  any  actions 
taken  as  a  result  of  any  irregularity.  Case 
files  relating  to  debts  owed  by 
individuals  or  entities  also  include 
those  for  salary /travel  advances, 
pecuniary  liability  claims, 
overpayments,  and  credit  cards.  These 
files  contain  correspondence  pertaining 
to  the  debts,  e.g.,  notices  from  banks  or 
other  financial  institutions  concerning 
indebtedness,  originsds  or  copies  of 
returned  checks,  memos  reflecting 
attempts  to  contact  the  debtor, 
repayment  requests,  payment  options, 
charges  on  accounts,  account 
statements,  and  other  related  documents 
and  correspondence. 

authority  for  maintenance  of  the  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Federal  Claims  Collection  Act  of 
1966  (Pub.  L.  8^508,  as  amended);  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365), 
as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134.  Section  31001);  31  CFR  285.11, 
Administrative  Wage  Garnishment;  Air 
Force  Instruction  34-209,  Non- 
appropriated Funds  Financial 
Management  and  Accounting;  Air  Force 
Instruction  34-202,  Protecting  Non- 
appropriated Fund  Assets;  and  Air 
Force  Manual  34-214,  Procedures  for 
Non-appropriated  Funds  Financial 
Management  and  Accounting;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  record  charges  and  credits  of 
members  and  others  authorized  credit. 
To  prepare  billing  statements  or  furnish 
data  to  an  outside  party  to  prepare 
billing  statements.  To  maintain  a  record 


of  returned  checks.  To  assist  in 
collecting  all  amounts  due  in 
accordance  with  established  Air  Force 
procedures.  To  compile  a  statistical 
quarterly  report  on  returned  checks  and 
statistical  data  on  delinquent  accounts 
receivable  for  use  with  the  financial 
reports.  To  verify  eligibility  to  engage  in 
financial  transactions  with  a  NAFI  and 
other  sales  and  extensions  of  credit.  To 
form  a  database  within  the  financial 
system  of  the  NAFI  used  by  personnel 
responsible  for  conducting  Air  Force 
NAF  financial  transactions. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  Department  of  Justice/U.S. 
Attorneys  for  legal  action  and/or  final 
disposition  of  the  debt  claim. 

To  the  Internal  Revenue  Service  (IRS) 
to  obtain  locator  status  for  delinquent 
accoiints  receivables  (controls  exist  to 
preclude  redisclosure  of  solicited  IRS 
address  data;  and/or  to  report  write-off 
amounts  as  taxable  income  as  pertains 
to  amoimts  compromised  and  accounts 
barred  from  litigation  due  to  age). 

To  private  collection  agencies  for 
collection  action  when  the  internal 
collection  efforts  have  been  exhausted. 

To  the  Department  of  the  Treasury, 
Financial  Management  Service,  for  the 
purpose  of  collecting  delinquent  debts 
owed  to  the  U.S.  Govenmient  via 
administrative  offset. 

To  any  employer  (person  or  entity) 
that  employs  the  services  of  others 
where  the  employee  owes  a  delinquent 
nontax  debt  to  the  United  States.  The 
term  employer  includes,  but  is  not 
limited  to,  state  and  local  govenunent, 
but  does  not  include  any  agency  of  the 
Federal  Government. 

Records  from  this  system  may  be 
disclosed  to  other  goveroment  agencies, 
commercial  or  nonprofit  concerns 
conducting  activities  in  support  of, 
similar  to,  or  in  furtherance  of,  the  Air 
Force  programs  involved. 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system. 


disclosure  to  consumer  reporting 
agencies: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consimier  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (14  U.S.C.  1681a(f))  or  the  Federal 
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Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
Government,  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  maJdng  these  debts  part  of  their 
credit  records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  nimiber  (Social  Security 
Niunber);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
corrunercial  credit  report. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  in  computers  and  on  computer 
output  products. 

retrievability: 

Retrieved  by  name,  membership 
organization  account  number,  and/or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  stored  in  locked 
rooms,  cabinets,  and  in  computer 
storage  devices  protected  by  computer 
system  software. 

RETENTION  AND  DISPOSAL: 

Subsidiary  accounts  receivable  are 
retained  throughout  the  life  cycle  of 
credit  sales  and  for  as  long  as  an 
individual  remains  in  an  active 
member/authorized  patron  status.  Those 
forms  used  in  connection  with 
delinquent  accounts  or  returned  checks 
are  retained  until  no  longer  needed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  biuning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Financial  Management  and 
Comptroller,  Headquarters  Air  Force 
Services  Agency  (HQ  AFSVA/SVP), 
10100  Reunion  Place,  Suite  400,  San 
Antonio,  TX  78216-^138. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  on  them  should  address 
inquiries  to  or  visit  the  Directorate  of 
Financial  Management  and  Comptroller, 
Headquarters  Air  Force  Services  Agency 
(HQ  AFSVA/SVF).  10100  Reunion 
Place,  Suite  400.  San  Antonio.  TX 
78216-4138. 

Individuals  may  also  contact  the 
appropriate  base  NAF  Accounting 
Office  or  the  appropriate  operating 
manager.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Directorate  of  Financial  Management 
and  Comptroller,  Headquarters  Air 
Force  Services  Agency  (HQAFSVA/ 
SVF).  10100  Reunion  Place  Suite  400, 
San  Antonio.  TX  78216-4138. 

Individuals  may  also  contact  the 
appropriate  base  NAF  Accounting 
Office  or  the  appropriate  operating 
manager.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
aie  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  members/patrons/users  of 
a  service  themselves,  charge  slips, 
payment  receipts,  checks,  and  other 
authorized  financial  forms  and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  02-9962  Filed  4-23-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Declelon  for  Disposal  and 
Reuse  of  the  Naval  Air  Station,  South 
Weymouth,  MA 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  record  of  decision. 

SUMMARY:  The  Department  of  the  Nav>' 
announces  its  decision  to  dispose  of  the 
Naval  Air  Station  (NAS),  in  South 
Weymouth,  MA,  in  a  manner  consistent 
with  the  Final  Reuse  Plan  adopted  by 
the  South  Shore  Tri-Town  Development 
Corporation  (SSTTDC). 


SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Realignment  Act,  Public  Law  100-526, 
10  U.S.C.  section  2687  note  (1994). 
pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  NEPA  procedures  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  (Na\T)  announces  its 
decision  to  dispose  of  NAS  South 
Weymouth  in  a  maimer  consistent  with 
the  Final  Reuse  Plan  adopted  by  the 
South  Shore  Tri-Town  Development 
Corporation. 

The  disposal  and  subsequent  reuse  of 
this  property  will  be  in  accordance  with 
the  preferred  alternative  as  described  m 
the  Final  Environmental  Impact 
Statement  (FEIS). 

Background:  NAS  South  Weymouth  is 
situated  on  1,450  acres  in  the  towns  of 
Weymouth  (Norfolk  County),  Abington 
and  Rockland  (Plymouth  County) 
approximately  15  miles  south  of  the 
capital  city  of  Boston.  The  site  contains 
two  runways  and  85  buildings 
providing  nearly  600.000  square  feet  of 
space.  Approximately  45  acres  of 
property  with  165  units  of  housing  have 
been  transferred  to  the  U.S.  Coast  Guard 
(USCG).  Another  4.8  acre  parcel  has 
been  transferred  to  the  USCG  for 
continued  operation  of  their  buoy 
maintenance  and  storage  program  A 
half-acre  parcel  with  Doppler  radar 
equipment  has  been  transferred  to  the 
Federal  Aviation  Administration. 

In  addition  to  the  main  station,  two 
non-contiguous  sites  were  also 
controlled  by  NAS  South  Weymouth: 
the  Squantum  Gardens  and  Naval 
Terrace  housing  areas  consisting  of  27 
acres  located  in  Quincy.  MA.  and 
Nomans  Land  Island,  628  acres  about 
three  miles  south  of  Martha's  Vineyard. 
A  separate  Environmental  Assessment 
was  prepared  for  the  disposal  and  reuse 
of  Squantum  Gardens  and  Naval  Terrace 
housing  areas  and  these  properties  have 
been  transferred  to  the  City  of  Quincy. 
Nomans  Land  Island,  a  former  Naval 
bombing  range,  has  been  transferred  to 
the  U.S.  Department  of  the  Interior 
These  land  holdings  are  not  part  of  this 
Record  of  Decision. 

Alternatives  Considered:  The 
proposed  action  is  the  disposal  of  the 
NAS  South  Weymouth  property  and  the 
subsequent  reuse  in  a  manner  consistent 
with  the  Final  Reuse  Plan  as  adopted  by 
the  SSTTDC.  The  FEIS  analyzed  the 
effects  of  the  Preferred  Reuse  Plan,  as 
well  as  the  effects  of  two  other  reuse 
plan  alternatives. 

The  Preferred  Reuse  Plan  proposes  a 
mix  of  business  (office,  research  and 
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development  (R&D),  manufacturing,  and 
industrial),  retail,  residential, 
institutional,  recreational,  open  space, 
and  infrastructure  uses.  A  total  of  about 
3.6  million  square  feet  of  new  and 
existing  buildings  would  provide 
employment  opportunities  for  about 
9,540  workers.  Approximately  500-700 
units  of  senior  housing  would  provide 
housing  for  1,140  senior  citizens.  A  new 
access  road,  referred  to  as  the  Route  3 
access  roadway,  would  be  necessary  to 
accommodate  the  increased  traffic.  This 
access  roadway  would  connect  Route  3 
to  Route  18  transiting  through  the  NAS 
South  Weymouth.  Full  build-out  of  the 
NAS  South  Weymouth  property  under 
the  Preferred  Reuse  Plan  would  occur 
over  a  20-year  period. 

The  Environmental  Impact  Statement 
(EIS)  evaluated  the  development  of  NAS 
South  Weymouth  under  a  more 
intensive  reuse  plan  identified  as  the 
New  South  Shore  Community 
Alternative.  Under  this  plan,  there 
would  be  about  3  million  square  feet  of 
business/R&D  space:  150.000  square  feet 
of  retail  space;  1400  housing  units;  60 
acres  set-aside  for  government  or 
institutional  use;  and  recreational  and 
open  space.  The  Route  3  access  roadway 
would  also  be  constructed  under  this 
alternative.  This  development  would 
provide  employment  opportunities  for 
about  12,400  workers. 

The  EIS  evaluated  a  third  reuse  plan 
that  would  be  the  least  intensive  of  the 
three  alternatives.  The  Minimal 
Investment  Alternative  would  provide 
610,000  square  feet  for  business/R&D 
use;  150.000  square  feet  of  retail  space; 
930  family  housing  units;  60  acres  for 
government  or  instutitional  use;  and 
recreational  and  open  space.  The  Route 
3  access  roadway  also  be  constructed 
under  this  alternative.  This  alternative 
would  provide  housing  for  about  3,000 
persons  and  job  opportunities  for 
approximately  3,800  employees. 

Under  the  No  Action  Alternative,  the 
NAS  South  Weymouth  property  would 
remain  in  U.S.  Government  ownership. 
The  property  would  be  placed  in 
Federal  caretaker  status  with  the  Navy 
maintaining  the  physical  condition  of 
the  property,  providing  a  security  force. 
and  making  repairs  essential  to  safety. 

Environmental  Impacts  of  the 
Preferred  Alternative:  The  FEIS 
analyzed  the  direct,  indirect  and 
cumulative  envirormiental  impacts  of 
the  Preferred  Reuse  Plan. 
Redevelopment  of  the  property  will 
generate  an  estimated  9,540  new  jobs, 
resulting  in  beneficial  socioeconomic 
impacts.  Annual  estimated  earnings  of 
these  jobs  would  be  about  $305  million. 
Other  employment  occurring  in  the 
region  as  a  result  of  the  new 


development  on  the  NAS  South 
Weymouth  property  is  estimated  at 
8,000  new  jobs  providing  an  additional 
S257  million  in  earnings.  As  the 
property  is  transitioned  to  private 
ownership,  and  thereby  subject  to  local 
real  estate  taxes,  the  estimated  tax 
generated  would  be  about  $10  million. 

The  Preferred  Reuse  Plan  would 
construct  up  to  700  units  of  senior 
housing  providing  homes  for  about 
1,140  senior  citizens.  Since  the  new 
housing  population  would  be  limited  to 
seniors  and  the  new  workers  at  the  NAS 
South  Weymouth  site  are  expected  to 
commute  from  elsewhere  in  the  region, 
the  local  school  systems  will  not  be 
significantly  impacted.  Even  if  there  is 
worker  migration  into  the  area,  local 
school  systems  have  sufficient  capacity 
to  accommodate  any  corresponding 
increase  in  student  enrollment.  There 
will  be  additional  demands  on 
community  support  services  such  as 
police,  fire,  and  emergency  care.  It  is 
expected  that  this  need  would  increase 
gradually  over  several  years.  The 
Preferred  Reuse  Plan  provides  for 
additional  property  tax  revenue  to 
support  increased  service  costs. 

The  Preferred  Reuse  Plan  would 
generate  32,600  average  daily  weekday 
(one  wav)  trips.  This  new  traffic  is 
expected  to  cause  significant  degraded 
levels  of  service  at  several  intersections 
in  the  vicinity  of  the  NAS  South 
Weymouth  site.  State  and  local 
governments  will  need  to  make 
intersection  and  roadway  improvements 
to  mitigate  the  impacts  of  the  increased 
traffic.  In  order  to  minimize  traffic 
impacts,  the  Board  of  Directors  of  the 
SSTTDC  has  endorsed  the  Preferred 
Reuse  Plan  on  the  following  guidelines: 
redevelopment  would  be  staged  over  a 
period  often  or  more  years; 
development  would  occur  as 
infrastructure  impacts  are  addressed 
and  mitigation  measures  are  put  in 
place:  and  the  scope  and  mix  of 
development  would  be  as  defined  in  the 
Preferred  Reuse  Plan. 

The  Clean  Air  Act  General  Conformity 
rule  is  not  applicable  to  the  disposal  of 
the  NAS  South  Weymouth  property  as 
stated  in  40  CFR  Part  153(c),  exemptions 
(XrV)  and  (XIX).  While  there  will  be  an 
increase  in  carbon  monoxide  emissions 
due  to  the  increase  in  traffic,  the 
increase  in  carbon  monoxide  will  not  be 
significant  since  the  levels  will  remain 
below  the  National  Ambient  Air  Quality 
Standards. 

Noise  level  increases  off-base  due  to 
additional  traffic  would  be  less  than 
three  decibels,  a  generally  accepted 
level  of  perceptible  change.  A  noise 
level  increase  greater  than  three  decibels 
would  occur  on  the  redeveloped  Shea 


Memorial  Drive  due  to  the  additional 
traffic.  However  these  higher  noise 
levels  will  not  exceed  the  Federal 
Highway  Administration  (FHWA) 
standards  for  residential  property 
located  in  the  surrounding  area.  With 
respect  to  the  Route  3  access  roadway, 
lands  within  180  feet  of  the  road 
centerline  would  experience  noise 
levels  significantly  above  the  FHWA 
standards  for  land  uses  such  as  schools, 
churches,  and  residences. 

Projected  infrastructure  impacts,  such 
as  water  supply,  wastewater,  stormwater 
system,  electric,  gas,  steam,  emd 
telecommunications,  were  examined  in 
the  FEIS  for  the  Preferred  Reuse  Plan. 
SSTTDC  is  investigating  the  following 
water  supply  sources:  Groundwater 
from  aquifers  underlying  the  site; 
surplus  water  from  local  communities; 
the  Bluestone  Desalination  Project;  and. 
water  from  the  Massachusetts  Water 
Resource  Authority  (MWRA).  The 
demand  for  utility  services  will  grow  as 
the  site  is  developed  over  a  20-year 
period.  This  will  provide  time  for 
coordination  between  SSTTDC.  local 
towms  and  authorities  to  develop 
infrastructure  capacity  in  sequence  with 
the  project. 

There  are  no  buildings,  structures  or 
districts  that  are  eligible  for  listing  on 
the  National  Register  of  Historic 
Properties  at  NAS  South  Weymouth. 
The  majority  of  NAS  South  Weymouth's 
ground  surface  has  been  highly 
disturbed  through  previous 
development.  The  Massachusetts 
Historical  Commission  determined  that 
closure/realignment  of  NAS  South 
Weymouth  would  be  unlikely  to  affect 
significant  archaeological  resources. 

Implementation  of  the  Preferred 
Reuse  Plan  would  result  in  a  loss  of 
vegetation  and  habitat.  Wetlands  are 
located  on  the  site  and  may  be  impacted 
by  new  development.  However,  any 
new  construction  that  may  impact 
wetlands  must  comply  with  appropriate 
Federal  and  state  regulations  governing 
development  in  or  near  wetlands.  The 
groundwater  beneath  NAS  South 
Weymouth  property  is  not  currently 
used  for  water  supply  purposes.  This 
on-site  aquifer  may  be  utilized  in  the 
future  to  meet  the  potable  water  supply 
demands  of  the  Preferred  Reuse  Plan. 

No  Federally  listed  threatened  or 
endangered  species  are  known  to 
inhabit  the  NAS  South  Weymouth 
property,  thus  no  significant  impacts  on 
those  species  are  anticipated. 

There  will  be  no  significant  impacts 
associated  with  existing  hazardous 
waste  sites.  Transfer  of  Navy  property 
must  include  a  determination  of  the 
environmental  suitability  of  the  land  for 
transfer  to  a  non-Federal  agency  or  to 
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the  public.  Early  transfer  of  Navy 
property  before  the  property  is 
environmentally  suitable  may  also  occur 
as  authorized  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA). 

The  Navy  analyzed  the  direct  and 
indirect  effects  of  the  proposed 
conveyance  and  reuse  on  low  income 
and  minority  populations.  The 
conveyance  and  reuse  will  not  cause 
adverse  and  disproportionately  high 
environmental  or  economic  impacts  to 
minority  or  low-income  populations 
residing  in  the  region. 

Mitigation:  Implementation  of  the 
decision  to  transfer  Navy  property  does 
not  require  the  Navy  to  perform  any 
mitigation  measures.  No  mitigation  is 
required  for  direct  impacts  associated 
with  conveyance  of  the  property.  Reuse 
will  result  in  indirect  impacts  that  can 
be  mitigated  through  measures  taken 
directly  by  state  and  local  governments 
or  imposed  on  the  SSTTDC  through 
state  and  local  permitting  processes. 

Reuse  will  cause  significant  traffic 
impact  at  various  intersections  in  the 
study  area  surrounding  NAS  South 
Weymouth.  Potential  mitigation 
measures  may  include  changing  of 
traffic  signal  timing  and/or  geometric 
improvements.  These  measures  could  be 
implemented  by  the  state.  Norfolk  and/ 
or  Plymouth  Counties  or  the  SSTTDC 
proposing  redevelopment  at  NAS  South 
Weymouth. 

With  respect  to  the  Route  3  Access 
Roadway,  noise  levels  are  predicted  to 
exceed  the  FHWA  Noise  Abatement 
Criterion.  Potential  mitigation  measures 
include  the  installation  of  noise  barriers 
along  the  Route  3  Access  Roadway  and 
placing  a  Category  B  land  use  restriction 
within  the  area  of  potential  impact. 

hnplementation  of  the  Preferred 
Reuse  Plan  without  the  expansion  of  the 
existing  water  supply/distribution  and 
wastewater  infrastructure  would  result 
in  a  significant  adverse  impact.  The 
SSTTDC  has  identified  the  following 
potential  alternative  sources  of  water: 
groundwater  from  aquifers  underlying 
the  site;  surplus  water  from  local 
communities;  the  Bluestone 
Desalination  Project;  and  water  from  the 
MWRA.  The  SSTTDC  has  identified  the 
following  potential  alternatives  for 
treatment  of  wastewater  flows  generated 
by  redevelopment  of  NAS  South 
Weymouth:  local  municipal  facilities; 
on-site  treatment  and  land  disposal;  and 
MWRA.  The  viability  of  any  potential 
water  supply  or  wastewater  system 
enhancement  would  be  dependent  upon 
coordination  among  local  towns, 
authorities,  and  the  SSTTDC. 


The  Preferred  Reuse  Plan  would  affect 
on-site  wetlands  and  their  buffers.  Any 
disturbance  to  wetlands  would  require 
compliance  with  the  Massachusetts 
Wetlands  Protection  Act  by  the 
acquiring  entity. 

Comments  Received  on  the  FEIS:  The 
Navy  received  eight  comment  letters  on 
the  FEIS.  including  the  U.S. 
Environmental  Protection  Agency 
(EPA);  the  Commonwealth  of 
Massachusetts  Department  of  Food  and 
Agriculture;  the  Massachusetts  Highway 
Department  (MHD);  the  Town  of 
Weymouth,  MA;  and  four  private 
citizens.  U.S.  EPA  reiterated  their 
concerns  on  the  impacts  to  water 
supplies  and  quality,  wetlands,  local 
roadway  network  and  air  quality,  as 
previously  provided  in  their  comments 
on  the  draft  DEIS.  Additionally.  EPA 
emphasized  that  the  redevelopment 
benefit  and  not  the  burden  of 
surrounding  communities  be  based  on 
the  principles  of  smart  growth,  and  be 
supported  by  local  infrastructure.  In 
response  to  these  concerns,  the  Navy 
notes  that  the  responsibility  to  develop 
the  reuse  plan  is  the  local  reuse 
authority. 

The  Massachusetts  Department  of 
Food  and  Agriculture  requested  that  the 
prime  agricultural  land  and  soils  on  the 
NAS  South  Weymouth  remain  available 
for  the  production  of  agricultural  crops. 
While  the  Navy  will  not  place  land  use 
restrictions  on  the  transfer  of  the 
property,  the  SSTTDC  has  committed  to 
resolve  or  mitigate  adverse  impacts  to 
agricultural  resources  through  the 
Massachusetts  Environmental  Policy 
Act  process. 

The  MHD  provided  comments  with 
regard  to  a  traffic  study  prepared  for  the 
MHD  by  Wilbur  Smith  Associates  and 
referenced  in  the  FEIS.  This  study, 
entitled  the  South  Weymouth  Access 
Study,  was  prepared  for  the  Final  Reuse 
Plan  and  while  its  conclusions  were 
similar  to  the  findings  of  the  FEIS,  the 
MHD  noted  that  there  were  some 
differences  in  the  Access  Study  and  the 
FEIS.  Among  their  comments,  the  MHD 
noted  that  while  the  FEIS  reported  that 
the  MHD  would  be  responsible  for  the 
planning,  funding,  design,  and 
construction  of  the  Route  3  access  road, 
no  such  determination  of  this 
responsibility  has  been  made.  The  Navy 
acknowledges  that  there  are  differences 
in  the  traffic  studies  prepared  for  the 
FEIS  and  by  the  MHD;  however,  the 
overall  findings  of  traffic  impacts 
expressed  in  ^e  FEIS  are  considered 
valid. 

The  Town  of  Weymouth  stated  its 
concerns  over  the  ongoing  Installation 
Restoration  Program  and  requested  that 
the  Navy  remain  committed  to  the 


thorough  cleanup  of  all  identified 
contaminants  on  the  NAS  South 
Weymouth  site.  The  Navy  acknowledges 
its  responsibility  for  the  timely 
completion  of  the  ongoing  site 
remediation  process  that  will  be  defined 
in  South  Weymouth  CERCLA  RODs. 

Comments  received  from  private 
citizens  expressed  concern  with  regard 
to  traffic,  air.  noise,  infrastructure,  land 
use,  and  terrestrial  and  aquatic 
environmental  impacts  due  to  the 
development  and  reuse  of  NAS  South 
Weymouth.  Additionally,  comments 
expressed  concern  over  the  ongoing  site 
remediation  program.  These  issues  were 
addressed  in  the  FEIS  and  do  not 
require  further  clarification 

Conclusion:  The  Preferred  Reuse  Plan 
adopted  by  the  SSTTDC  was  identified 
by  popular  vote  of  the  residents  of  the 
local  communities  as  the  plan  that  best 
responds  to  local  and  regional  economic 
conditions  and  promotes  economic 
recover\'  from  the  closure  of  NAS  South 
Weymouth.  The  Preferred  Reuse  Plan 
complies  with  the  conditions  imposed 
bv  Congress  on  the  conveyance  of  the 
NAS  South  Weymouth  property. 
Potentially  significant  environmental 
impacts  associated  with  implementation 
of  the  Preferred  Reuse  Plan  can  be 
mitigated  either  directly  by  the  state  and 
local  governments  or  indirectly  through 
the  regulatory  authorities  exercised  by 
the  state  and  local  governments  over 
private  landowners  and  developers. 
Although  the  "no  action"  alternative 
has  less  potential  for  adverse 
environmental  impacts  and  is  the 
environmentally  preferred  alternative,  it 
would  not  promote  local  economic 
redevelopment  and  create  jobs  Keeping 
the  property  in  caretaker  status  would 
not  be  the  highest  and  best  use  of  the 
property  because  it  would  not  take 
advantage  of  the  property's  physical 
characteristics  and  infrastructure 

Based  on  the  analysis  contained  in  the 
FEIS  and  the  associated  administrative 
record,  I  have  decided  to  convey  the 
Naval  Air  Station  in  South  Weymouth. 
MA,  in  a  manner  that  is  consistent  with 
the  reuse  plan  adopted  by  the  South 
Shore  Tri-Town  Development 
Corporation,  as  provided  for  in  the 
Defense  Authorization  Act  for  fiscal 
year  1994. 

Dated:  April  11,2002. 
Duncan  Holaday. 

Deput}'  Assistant  Secretary.  (Installations  and 

Facilities). 

IFR  Doc  02-10030  Filed  4-2.3-02:  845  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 

action:  Notice  to  Add  and  Delete  a 
System  of  Records. 

summary:  The  Department  of  the  Navy 
proposes  to  add  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  and  at  the 
same  time,  delete  one. 

DATES:  This  action  will  be  effective  on 
May  24,  2002,  unless  comments  are 
received  that  would  result  in  a  contrary- 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  {N09B10),  2000  Navy 
Pentagon,  Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act.  was  submitted  on  April  1 1 , 
2002.  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (0MB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  0MB  Circular  No.  A- 
130,  "Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,"  dated  February  8,  1996. 
(61  FR  6427,  February  20.  1996). 

Dated;  April  17,  2002. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 
N05527-4 

SYSTEM  NAME: 

Naval  Security  Group  Personnel 
Security/Access  Files  (February  22, 
1993.  58  FR  10767). 

REASON: 

The  system  of  records  is  no  longer 
needed.  Files  have  been  merged  into 
N0552O-5.  Personnel  Security  Program 
Management  Records. 


Addition 
N01 560-1 

SYSTEM  NAME: 

Navy  College  Management 
Information  System. 

SYSTEM  location: 

Naval  Education  and  Training 
Professional  Development  and 
Technology  Center,  6490  Saufley  Field 
Road,  Pensacola.  FL  32509-5241. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  military 
personnel  and  Coast  Guard  Civil  Service 
members  who  receive  tuition  assistance 
(TA);  dependents  of  Marine  Corp 
service  members  OCONUS  who  receive 
tuition  assistance  (TA);  Navy  and 
Marine  Corp  service  members  who 
participate  in  the  Navy  College  Program 
for  Afloat  College  Education  (NCPACE); 
and  Navy,  Marine  Corps.  Adult  Family 
Members  (AFM)  of  service  members  and 
Civil  Service  employees  who  participate 
in  the  Academic  Skills  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application  for  tuition 
assistance;  personnel  data;  counseling 
notes  and  education  plans;  degree, 
course  completion  and  grade  reports 
from  academic  institutions  and  contract 
training  providers;  authorization  for 
disbursement;  agency  approval/ 
disapproval. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301 ,  Departmental 
Regulations;  DoD  1322.8,  Voluntary 
Education  Programs  for  Military 
Personnel;  SECNAVINST  1560.4, 
Department  of  the  Navy  Voluntary 
Education  Program;  and  OPNAVINST 
1560.9A,  Voluntary  Education  Programs 
for  Navy  Personnel;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  maintain  information  on 
participants  in  the  tuition  assistance 
program.  Navy  College  Program  for 
Afloat  College  Education  (NCPACE)  and 
Academic  Skills  programs. 

To  provide  information  to  education 
counselors  for  the  purpose  of 
determining  TA  eligibility;  education 
and  degree  plans;  and  course  selection 
and  eligibility. 

To  provide  information  to  fiscal  and 
accounting  personnel  for  the  purpose  of 
financial  management  and  funds 
disbursement. 

To  provide  supervisory  and 
management  personnel  access  to  the 
individual's  degree  and  course 
completion  records  via  the  Electronic 


Training  Jacket  produced  by  the  Navy 
Training  Management  and  Planning 
System  (NTMPS)  for  the  purpose  of 
personnel  evaluation,  determining 
special  program  eligibility,  and  duty 
assignments. 

To  provide  degree  and  course 
completion  information  to  NTMPS  in 
the  form  of  an  electronic  extract. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows:    ' 

To  United  States  Coast  Guard 
Voluntary  Education  Program  Office  for 
the  purpose  of  education  counseling, 
financial  management  and  funds 
disbiusement. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  begiiming  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  media. 

RETRIEVABILITY: 

By  individual's  name,  Social  Security 
Number  and  branch  of  service. 

SAFEGUARDS: 

Paper  copies  of  tuition  applications 
are  maintained  in  file  cabinets  under  the 
control  of  authorized  persoimel  during 
working  hours;  the  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  official  working  hours. 
Automated  records  are  password 
protected. 

RETENTION  AND  DISPOSAL: 

Paper  and/or  electronic  copies  of  the 
individual's  signed  Tuition  Assistance 
applications  are  retained  at  the 
originating  NCO  for  three  years  and  then 
shredded  or  burned.  Copies  of  tuition 
assistance  authorizations  for  officers  are 
maintained  in  their  official  personnel 
record  for  two  years  following  the 
completion  of  courses  paid  by  tuition 
assistance.  All  other  records  are 
maintained  in  electronic  format  within 
NCMIS  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  Officer,  Naval 
Education  and  Training  Professional 
Development  and  Technology  Center, 
6490  Saufley  Field  Road.  Pensacola,  FL 
32509-5241. 
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NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  them  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Commanding 
Officer,  Naval  Education  and  Training 
Professional  Development  and 
Technology  Center.  6490  Saufley  Field 
Road,  Pensacola,  FL  32509-5241. 

Individuals  should  provide  their  full 
name,  Social  Security  Number,  branch 
of  service,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  them  contained  in 
this  system  should  address  written 
inquiries  to  the  Commanding  Officer. 
Naval  Education  and  Training 
Professional  Development  and 
Technology  Center.  6490  Saufley  Field 
Road,  Pensacola,  FL  32509-5241. 

Individuals  should  provide  their  full 
name,  Social  Security  Number,  branch 
of  service,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual:  Standard  Training 
Activity  Support  System;  Navy 
Personnel  Command;  Application  for 
Tuition  Assistance  Form  (NAVMC 
10883);  education  counselors; 
educational  institutions;  Tuition 
Assistance  Authorization  form 
(NAVEDTRA  1560/5);  and  Academic 
Skills  contractor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  02-9961  Filed  4-23-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Acting  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  24, 
2002. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader.  Regulaton,'  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summar\'  of 
the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  0MB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary'  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  18.  2002. 
William  Burrow. 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Information 
Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan 
(FFEL)  Deferment  Reauests. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden 

Responses:  1,148,819.  Burden  Hours: 
183,811. 

Abstract:  These  forms  will  serve  as 
the  means  of  collecting  information 
necessary  to  determine  whether  a  FFEL 


borrower  qualifies  for  a  specific  type  of 
loan  deferment. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  S\V,  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClb_IMGJssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
foe.SchuhQtteied.gov  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relav  Ser\'ice  (FIRS)  at  1- 
800-877-8339. 

IFR  Dor   02-9969  Filed  4-23-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.2S9A] 

Native  Hswaiian  Vocational  Education 
Program 

agency:  Office  of  Vocational  and  Adult 
Education]  Department  of  Education. 
ACTION:  Notice  of  availability  of 
assistance  for  ALU  LIKE,  Inc.  under  the 
Native  Hawaiian  Vocational  Education 
Program  (NHVTEP) 

summary:  The  NHVEP  provides 
financial  assistance  to  projects  that 
provide  vocational  training  and  related 
activities  for  the  benefit  of  Native 
Hawaiians.  Eligible  program  applicants 
are  organizations  primarily  serving  and 
representing  Native  Hawaiians  that  are 
recognized  by  the  Governor  of  the  State 
of  Hawaii  (the  Governor). 

In  December  2001.  the  Governor 
recommended  that  the  Department  of 
Education  consider  ALU  LIKE.  Inc.  of 
Honolulu  for  funding  under  the  NHVEP. 
We  have,  therefore,  requested  an 
application  from  ALU  LIKE.  Inc.  We 
will  review  the  ALU  LIKE,  Inc 
application  for  compliance  with  section 
116(h)  of  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act  of  1998 
(the  Perkins  Act).  If  the  application  is 
approved,  we  will  award  a  grant  of  up 
to  five  vears  to  ALU  LIKE.  Inc.  on  or 
about  Jialy  31.  2002. 

Funds  currentlv  available  for  the 
NHVEP  are  $2,750,000  from  the  FY 
2001  appropriation  and  $2,950,000  from 
the  FY  2002  appropriation.  Funding  for 
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subsequent  project  years  is  subject  to 
the  availability  of  appropriations  and  to 
the  grantee  making  substantial  progress 
in  meeting  its  goals  and  objectives,  in 
accordance  with  34  CFR  75.253. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Geib,  U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW.,  room  4525, 
Mary  E.  Sviritzer  Building.  Washington. 
DC  20202-7242.  Telephone:  (202)  205- 
9962  or  via  Internet;  paul.geib@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m.  Eastern  Time. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  at  the  beginning  of  this  section. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  wwvv'.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  tbe  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

Program  Authority:  20  U.S.C.  2326. 
Dated:  April  19.  2002. 
Carol  D'Amico. 

Assistant  Secretary:  Off  ice  of  Vocational  and 
Adult  Education. 

[PR  Doc.  02-10022  Filed  4-23-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration  Office  of  Los  Alamos 
Site  Operations;  Fioodplain  Statement 
of  Finding  for  the  Connector  Road 
Between  Technical  Areas  22  and  8  at 
Los  Alamos  National  Laboratory,  Los 
Alamos,  New  Mexico 

AGENCY:  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations.  Department  of  Energy. 
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ACTION:  Fioodplain  Statement  of 
Finding. 


summary:  This  Fioodplain  Statement  of 
Findings  is  for  the  construction  of  a 
connector  road  about  one  mile  in  length 
between  Technical  Areas  (TAs)  22  and 
8  at  Los  Alamos  National  Laboratory 
(LANL).  A  short  segment,  less  than  200 
feet  in  length,  of  the  road  will  cross  a 
fioodplain  area  within  Pajarito  Canyon, 
located  within  the  western  portion  of 
LANL.  In  accordance  with  10  CFR  part 
1022,  the  Department  of  Energy  (DOE), 
National  Nuclear  Security 
Administration  (NNSA)  Office  of  Los 
Alamos  Site  Operations  has  prepared  a 
floodplain/wetland  assessment  and  will 
perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
fioodplain. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Withers,  U.S.  Department  of 
Energy,  National  Nuclear  Seciirity 
Administration,  Office  of  Los  Alamos 
Site  Operations,  528  35th  Street,  Los 
Alamos,  NM  87544.  Telephone  (505) 
667-8690,  of  facsimile  (505)  667-9998; 
or  electronic  address: 
emthers@doeal.gov.  For  Further 
Information  on  General  DOE  Fioodplain 
Environmental  Review  Requirements, 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Compliance, 
EH-42,  Department  of  Energy,  100 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  DOE  regulations  for 
compliance  with  fioodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
prepared  a  floodplain/wetland 
assessment  for  this  action.  The  NNSA 
published  a  Notice  of  Fioodplain 
Involve  (Volume  67,  Number  63).  This 
Notice  announced  that  the  fioodplain/ 
wetland  assessment  document  was 
available  for  a  15-day  review  period  and 
that  copies  of  the  document  could  be 
obtained  by  contacting  Ms.  Withers  at 
the  above  address  or  were  available  for 
review  at  two  public  DOE  reading  rooms 
in  Los  Alamos  and  Albuquerque,  New 
Mexico.  No  comments  were  received 
from  the  Federal  Register  notice  on  the 
proposed  fioodplain  action. 

Project  Description:  In  March  2002, 
NNSA  considered  a  proposal  for 
constructing  about  a  mile-long,  two  lane 
paved  road  that  would  link  TA-22  with 
an  existing  road.  Anchor  Ranch  Road, 
within  TA-8.  This  new  road  will 
provide  a  second  means  for  access  to 
facilities  located  at  TA-22;  the  existing 
TA-22  access  road  will  be  restricted  to 


emergency  use.  The  new  road  will 
correct  traffic  safety  hazards  associated 
with  use  of  the  existing  TA-22  access 
road.  The  area  surrounding  TA-22  and 
TA-8  is  forested  and  having  a  secondary 
access  road  to  the  TA-22  facilities  is  an 
important  fire  safety  measure. 
Construction  of  the  road  will  commence 
in  fiscal  year  2003  and  be  completed  in 
less  than  12  months. 


Alternatives:  Alternative  routes  for  the 
road  were  considered  but  eliminated 
from  future  consideration.  A 
combination  of  site  factors  were 
considered  that  lead  to  the 
identification  of  the  proposed  route  as 
being  the  least  disruptive  to  existing 
environmental  resources  in  the  area. 
The  location  of  the  road  will  also  serve 
as  a  appropriately  placed  fuel  break  for 
enhancing  the  protection  of  TA-22 
facilities  in  the  event  of  a  wildfire. 

Fioodplain  Impacts:  The  proposed 
action  would  have  the  potential  for 
minimal  impacts  the  fioodplain.  Should 
a  rain  event  occur  during  this  activity, 
there  may  be  some  sediment  movement 
down  canyon  because  of  the  loosened 
condition  of  the  soil  from  the  clearing 
and  construction  activities. 

Fioodplain  Mitigation:  Placement  of 
Best  Management  Practices  (such  as  silt 
fences,  straw  bales  or  wattles,  or 
wooden  or  rock  structures  to  slow  down 
water  runoff  and  run-on  at  cleared  sites) 
at  the  construction  area  and  post- 
construction  reseeding  and  revegetation 
along  the  sides  of  the  roadway  will 
minimize  soil  disturbance  and  reduce  or 
prevent  the  potential  for  soil  erosion. 
The  road  design  will  include  an 
appropriately  culvert  so  that 
downstream  flow  and  function  of  the 
floodplain  will  not  be  impeded.  No 
debris  will  be  left  at  the  work  site.  No 
vehicle  maintenance  or  fueling  within 
100  feet  of  the  floodplain  would  occur. 
Any  sediment  movement  from  the  site 
would  be  short  term  and  temporary. 

Issued  in  Los  Alamos,  New  Mexico  on 
April'16.  2002. 
Joseph  Vozella, 

Acting  Director,  Department  of  Energy, 
National  Nuclear  Security  Administration, 
Office  of  Los  Alamos  Site  Operations. 
[FR  Doc.  02-10020  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Solicitation  Number  DE-PS36- 
02GO92003;  Hydrogen  Generation 
From  Electrolysis 

AGENCY:  Golden  Field  Office, 
Department  of  Energy. 
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ACTION:  Issuance  of  solicitation  for 
financial  assistance  applications. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  is  announcing  its 
intention  to  seek  Financial  Assistance 
Applications  for  the  development  and 
demonstration  of  an  integrated 
renewable  hydrogen  generation  system 
that  will  electrolyze  water  and  produce 
hydrogen  at  5000  psi  pressure  at  a 
projected  cost  of  less  than  $600/kVV  for 
a  10,000  scfpd  unit  and  $300/kW  for  a 
100.000  scfpd  unit  (by  the  year  2005. 
when  produced  in  assumed  quantities 
of  10,000  units). 

DATES:  Issuance  of  the  Solicitation  was 
April  10.  2002. 

ADDRESSES:  To  obtain  a  copy  of  the 
solicitation,  interested  parties  should 
access  the  DOE  Golden  Field  Office 
Home  Page  at  http:// 
tvwM'.go/den .  doe.gov/ 
businessopportunities.html.  click  on 
"Solicitations",  and  then  access  the 
solicitation  number  identified  above. 
The  Golden  Home  Page  will  provide  a 
link  to  the  Solicitation  in  the  Industry 
Interactive  Procurement  System  (IIPS) 
web  site  and  provide  instructions  on 
using  IIPS.  The  Solicitation  can  also  be 
obtained  directly  through  IIPS  at 
http://e-center.doe. govhy  browsing 
opportunities  by  Program  Office  for 
those  solicitations  issued  by  the  Golden 
Field  Office.  DOE  will  not  issue  paper 
copies  of  the  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  K.  Lucero,  Contract  Specialist, 
via  facsimile  to  (303)  275-4788,  or 
electronically  at 

Andrea_Lucero@nrel.gov.  Responses  to 
questions  will  be  made  by  amendment 
to  the  Solicitation  eind  posted  on  the 
IIPS  Web  site. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Power  Technologies  of  the  DOE 
Office  of  Energy  Efficiency  and 
Renewable  Energy  is  soliciting  Financial 
Assistance  Applications  for  the 
development  and  demonstration  of  an 
integrated  renewable  hydrogen 
generation  system  that  will  electrolyze 
water  to  produce  hydrogen.  Through  the 
award  of  Cooperative  Agreements,  DOE 
intends  to  provide  financial  support  to 
assist  in  the  development  of  such 
systems  under  provisions  of  the 
Hydrogen  Future  Act  of  1996,  Public 
Law  104-271. 

The  DOE  Hydrogen  Program  works 
with  U.S.  industry  to  develop  hydrogen 
technologies  that  will  improve  our 
nation's  energy  security,  reduce 
greenhouse  gas  emissions,  and  create 


business  opportunities  for  U.S.  industry'. 
The  Hydrogen  Futiu-e  Act  requires  the 
Department  to  ensure  that  research  and 
development  activities  bring  hydrogen 
systems  into  the  marketplace.  Using 
renewable  energy  sources,  the  DOE 
Hydrogen  Program  has  an  interim  goal 
to  generate  hydrogen  with  electrolyzers 
at  a  cost  of  less  than  $600  per  kW  where 
each  unit  would  be  capable  of 
producing  10,000  standard  cubic  feet 
per  dav  (scfpd)  and  $300  per  kVV  for 
100,000  scfpd  units  (by  2005.  when 
produced  in  assumed  quantities  of 
10.000  units).  The  system  should  be 
capable  of  delivering  hydrogen  at  5,000 
psi  to  a  vehicle.  The  work  needed  to 
reduce  the  costs  of  existing  technology 
includes  cost  reductions  in 
electrochemical  technologies  and  other 
efficiency  improvements. 

Awards  under  this  solicitation  will  be 
Cooperative  Agreements  with  a  term  of 
up  to  three  years.  The  required  term  will 
be  specified  by  the  Applicant, 
depending  on  the  needs  of  the  proposed 
project.  Awards  will  be  for  the  complete 
project  period  specified  by  the 
Applicant,  with  incremental  funding 
provided  by  DOE  during  each  year,  as 
available.  Subject  to  availability,  the 
total  DOE  funding  anticipated  under 
this  Solicitation  will  be  approximately 
$3,000,000.  DOE  anticipates  selecting 
two  Applications  for  negotiation  toward 
an  award.  Thus,  the  anticipated 
available  funding  is  approximately 
$500,000  per  award  per  year,  for  up  to 
three  years. 

Eligibility  for  an  award  is  not 
restricted  to  any  particular  category  of 
Applicant.  However,  a  minimum  Cost 
Share  of  50%  of  Total  Project  Costs  is 
required  in  order  to  be  considered  for  an 
award  imder  this  Solicitation. 

Although  this  Solicitation  is  being 
issued  in  Fiscal  Year  (FY)  2002, 
potential  awards  will  not  be  considered 
until  early  in  FY  2003  (FY  2003  begins 
October  1,  2002).  The  possibility  for 
awards  to  be  made  will  depend  on  the 
availability  of  funds  in  the  FY  2003 
congressional  appropriations.  DOE 
reserves  the  right  to  make  no  awards 
under  this  Solicitation  or  to  reduce  the 
requested  DOE  funding  commitment  on 
any  potential  award  through  negotiated 
reductions  in  work  scope. 

Issued  in  Golden.  Colorado,  on  April  10. 
2002. 

Jerry  L.  Zimmer, 

Director.  Office  of  Acquisition  and  Financial 
Assistance. 

[PR  Doc.  02-10019  Filed  4-23-02;  8:45  am) 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[Certification  Notice— 206] 

Office  of  Fossil  Energy;  Notice  of 
Filings  of  Coai  Capability,  Powerplant 
and  industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 

ACTION:  Notice  of  Filings. 

SUMMARY:  The  owners/operators  of  13 
baseload  electric  powerplant.^;  have 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978.  as  amended,  in  accordance 
with  10  CFR  501.60,  61. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Import/Export.  Fossil 
Energy,  Room  4G-039.  FE-27.  Forrestal 
Building.  1000  Independence  Avenue, 
SVV.,  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
use.  8301  et  seq.).  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  priraar\' 
energv  source  shall  certify',  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  electric 
powerplant.  that  such  powerplant  has 
the  capability  to  use  coal  or  another 
alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  filed  with  the 
Department  of  Energy  (DOE).  The 
Secretary'  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  electric  powerplants  have 
filed  self-certifications  pursuant  to 
section  201(d)  and  in  accordance  with 
DOE  regulations  in  10  CFR  §501.60,  61. 
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Owner/operator 


Capacity 
MW 


Duke  Energy  Arlington  Valley.  LLC 
Otay  Mesa  Generating  Co.  LLC  .... 

Moapa  Energy  Center,  LLC  

Fredierickson  Power  L.P  

Hot  Spring  Power  Company,  LLC  . 

CPVWarren,  LLC 

CPV  Cunningham  Creek,  LLC  

CPV  Smyth.  LLC  

CalPeak  Power-Enterprise,  LLC  ... 

Duke-Energy  Fayette,  LLC 

Yuba  City  Energy  Ctr.,  LLC 

King  City  Energy  Ctr.,  LLC  

Gilroy  Energy  Center,  LLC  


580 
510 

1100 
249.5 
815 
520 
550 
780 

49.5 
620 

48.7 

48.7 
146.1 


Plant  location 


In-service  date 


Arlington,  AZ  

San  Diego,  CA  

Clark  County,  NV  

Tacoma,  WA  

Hot  Spring  Cty,  AK:.. 
Warren  County,  VA  .. 
Fluvanna  County,  VA 
Smyth  County,  VA  ... 

Buttonwillow,  CA  

Masontown,  PA 

Yuba  City.  CA  

King  City,  CA  

Gilroy,  CA 


June  1 ,  2002. 
3rd  Quarter  of  2003 
April  2004. 
July  2002. 
July  1 ,  2004. 
2nd  or  3rd  Qn  2005. 
2nd  Qrt  of  2005. 
3rd  or  4th  Qrt  2005. 
September  25,  2001 . 
June  1,  2003. 
Mid  2002. 
Mid  Feb.  2002. 
Mid  Feb.  2002. 


Issued  in  Washington,  DC,  on  April  18, 
2002. 

Anthony  J.  Como, 

Deputy  Director.  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export.  Office 
of  Coal  %■  Power  Systems.  Office  of  Fossil 
Energy. 

(FR  Doc.  02-10021  Filed  4-23-02;  8:45  am] 
BH.UNG  CODE  6*SO-0^-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products  Representative 
Average  Unit  Costs  of  Energy 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 

SUMMARY:  In  this  notice,  the  Department 
of  Energy  (DOE  or  Department)  is 
forecasting  the  representative  average 
unit  costs  of  five  residential  energy 
sources  for  the  year  2002.  The  five 
sources  are  electricity,  natural  gas,  No. 
2  heating  oil,  propane,  and  kerosene. 
The  representative  unit  costs  of  these 
energy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products,  established  by  Part  B  of  Tide 
in  of  the  Energy  Policy  and 
Conservation  Act. 
EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective  May 
24,  2002  and  will  remain  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Card,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 


Mail  Station  EE^l,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585- 
0121, (202)  586-9228. 

Francine  Pinto,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC-72, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0103,  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  EPCA  (Act)  ^  requires  that 
DOE  prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 
operating  costs  or  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act. 
These  test  procedures  are  found  in  10 
CFR  part  430,  subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  calcidated  from 
measurements  of  energy  use  in  a 
representative  average  use  cycle  or 
period  of  use  and  from  representative 
average  unit  costs  of  the  energy  needed 
to  operate  such  product  during  such  . 
cycle.  The  section  further  requires  that 
DOE  provide  information  to 
manufacturers  regarding  the 
representative  average  unit  costs  of 
energy.  This  cost  information  should  be 
used  by  manufacturers  to  meet  the 
obligations  under  section  323(c)  of  the 
Act.  Most  notably,  these  costs  are  used 
to  comply  with  Federal  Trade 
Commission  (FTC)  requirements  for 
labeling.  Manufacturers  are  required  to 
use  the  revised  DOE  representative 
average  unit  costs  when  the  FTC 
publishes  new  ranges  of  comparability 
for  specific  covered  products,  16  CFR 
Part  305.  Interested  parties  can  also  find 
information  covering  the  FTC  labeling 
requirements  at  www.ftc.gov/ 
appliances. 


The  Department  last  published 
representative  average  unit  costs  of 
residential  energy  for  use  in  the  Energy 
Conservation  Program  for  Consumer 
Products  Other  Than  Automobiles  on 
March  8,  2001  (66  FR  13917).  Effective 
May  24,  2002,  the  cost  figures  published 
on  March  8,  2001,  will  be  superseded  by 
the  cost  figures  set  forth  in  this  notice. 

The  Department's  Energy  Information 
Administration  (EIA)  has  developed  the 
2002  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas,  No. 
2  heating  oil,  propane,  and  kerosene 
prices  found  in  this  notice.  The  cost 
projections  for  heating  oil,  electricity, 
and  natural  gas  are  found  in  the 
December,  2001,  EIA  Short-Term  Energy 
Outlook.  DOE/EIA-0226  (01/12),  and 
reflect  the  mid-price  scenario. 
Projections  for  residential  propane  and 
kerosene  prices  are  derived  from  their 
relative  prices  to  that  of  heating  oil, 
based  on  1996-2000  averages  for  these 
three  fuels.  The  source  for  these  price 
data  is  the  September  2001,  Monthly 
Energy  Review  DOE/EIA-O035{01/09). 
The  Short-Term  Energy  Outlook  and  the 
Monthly  Energy  Review  are  available  at 
the  National  Energy  Information  Center, 
Forrestal  Building,  Room  lF-048, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8800. 

We  provide  the  2002  representative 
average  unit  costs  in  Table  1  pursuant 
to  section  323(b)(4)  of  the  Act,  and  they 
will  become  effective  May  24,  2002. 
They  will  remain  in  effect  until  further 
notice. 

Issued  in  Washington,  DC,  on  April  12, 
2002. 
David  K.  Garman, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 


■  References  to  the  "Act"  refer  to  the  Energy 
Policy  and  Conservation  Act,  as  amended.  42  U.S.C 
6291-6309. 


Federal  Register/Vol.  67,  No.  79 /Wednesday,  April  24.  2002 /Notices 


20105 


Table  1  .—Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (2002) 


Type  of  energy 


Per  million 
Btu^ 


In  connmonly  used  terms 


As  required  by  test  procedure 


Electricity  ... 
Natural  gas 


No.  2  Heating  Oil 

Propane  

Kerosene 


S24.27     828c/kWh\23\  $  0828'kWh 

6.56    65  6c/therm "  or 00000656/Btu 

S6.74/MCF\56\  

7.79     $1  08/gallon7  ....: >   00000779'Btu 

9.53  I  $0.87/gallonB 0000095a'Btu 

9.11  !  $1  23/gallon9  0000091 1'Btu 


^  Btu  stands  for  British  thermal  units. 

2  kWh  stands  for  kilowatt  hour. 

3  1  kWh  =  3,412  Btu, 

*  1  therm  =  100,000  Btu.  Natural  gas  prices  include  taxes. 

5  MCF  stands  for  1 ,000  cubic  feet. 

6  For  the  purposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  ol  1 ,027  Btu 
''For  the  purposes  of  this  table,  one  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138.690  Btu 

8  For  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Btu 

9  For  the  purposes  of  this  table,  one  gallon  of  kerosene  has  an  energy  equivalence  of  1 35.000  Btu 


[PR  Doc.  02-10147  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 545-000] 

Alabama  Power  Company;  Notice  of 
Filing 

April  17.  2002. 

Take  notice  that  on  April  15,  2002, 
Alabama  Power  Company  (APC)  filed  a 
Service  Agreement  for  Supply  of 
Electric  Service  to  Electric  Membership 
and  Electric  Cooperative  Corporations 
under  Rate  Schedule  REA-1  of  its 
Second  Revised  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  Pursuant 
to  that  Service  Agreement,  APC  will 
provide  electric  service  to  Black  Warrior 
Electric  Membership  Corporation  at  the 
new  Porter  Delivery  Point  located  in 
Perry  County,  Alabama. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  Any  person  desiring  to  intervene 
or  to  protest  this  filing  should  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Conmiission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date,  and.  to  the  extent 
applicable,  must  be  served  on  the 


applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  May  6,  2002. 

Linwood  A.  Watson, 

Deputy  Secretary-. 

(PR  Doc,  02-9965  Piled  4-23-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER02-1 546-000] 

Ameren  Services  Company;  Notice  of 
Filing 

April  17,  2002, 

Take  notice  that  on  April  15,  2002, 
Ameren  Services  Company  (Ameren 
Services)  tendered  for  filing  Service 
Agreements  for  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  between  Ameren 
Services  and  MidAmerican  Energy 
Company  and  Wayne- White  Counties 
Electric  Cooperative.  Ameren  Ser\'ices 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  MidAmerican  Energy  Company  and 
Wayne- White  Counties  Electric 
Cooperative  pursuant  to  Ameren's  Open 
Access  Tariff. 


Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator*-  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  Any  person  desiring  to  intervene 
or  to  protest  this  filing  should  file  with 
the  Federal  Energy  Regulator)- 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date,  and.  to  the  extent 
applicable,  must  be  ser\-ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
MT*T\-. /ere. gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  inter\entions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)tl)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  May  6,  2002. 

Linwood  A,  Watson, 

Deputy  Secretan,' 

IPR  Doc.  02-9966  Filed  4-23-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -61 2-0021 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

April  18,  2002. 

Take  notice  that  on  April  15.  2002, 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  an  explanatory 
statement  and  Substitute  Original  Sheet 
No.  75G.02,  Substitute  Original  Sheet 
No.  75G.03  and  Substitute  Seventh 
Revised  Sheet  No.  89. 

ANR  requests  that  the  revised  tariff 
sheets  be  made  effective  March  31, 
2002.  ANR  states  that  the  tariff  sheets 
and  explanatory  statement  are  being 
filed  in  compliance  with  the 
Commission's  March  15,  2002  order 
accepting  the  tariff  sheets  subject  to 
ANR  providing  an  explanation  and 
further  revisions  to  the  tariff  sheets  to 
clarify  the  issues  regarding  ANR's 
proposed  Associated  Liquefiables  pro 
forma  Agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson, 

Deputy  Secretary: 

IFR  Doc.  02-10015  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 47-000] 

ANR  Pipeline  Company;  Notice  To 
Convene  Meeting 

April  18.  2002. 

On  lanuary  18.  2002.  ANR  Pipeline     • 
Company  filed  revised  tariff  sheets  that 
limits  the  liability  of  ANR  and  its 
shippers'  to  actual  damages  in  certain 
circumstances.  On  February  28,  2002, 
the  Commission  accepted  and 
suspended  the  tariff  sheet  to  be  effective 
on  or  earlier  of  August  1,  2002,  or  a  date 
specified  in  a  further  order  of  the 
Commission,  subject  to  refund  and 
conditions.  The  Commission's  Dispute 
Resolution  Service  convened  a  meeting 
of  the  parties  on  March  13,  2002 
regarding  the  proposed  tariff  sheet. 

The  Commission's  Dispute  Resolution 
Service  will  conduct  a  second  session 
on  April  23.  2002.  commencing  at  1:00 
p.m.,  in  Room  3M-1  at  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  At  this 
session,  the  parties  will  attempt  to 
achieve  resolution  on  appropriate  tariff 
language  in  the  above-captioned  docket 
through  assisted  negotiation.  If  a  party 
has  anv  questions,  please  call  Deborah 
Osborne  at (202)  208-0831. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-10016  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-335-001 ,  and  RP01- 
414-0011 

Black  Marlin  Pipeline  Company;  Notice 
of  Compliance  Filing 

April  18.  2002. 

Take  notice  that  on  April  15,  2002, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  revised  pro  forma  tariff  Sheet 
Nos.  109,  110.  Ill,  133,  134,  135,  200, 
213,  213.01,  213.02,  222,  223,  224,  225, 
and  226-299. 

Black  Marlin  states  that  the  filing  is 
being  made  to  comply  with  the 
Commission's  order  issued  March  14, 
2002  in  the  referenced  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson, 

Deputy  Secretary. 

[FR  Doc.  02-10008  Filed  4-2.3-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO-34-008] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  18.  2002. 

Take  notice  that  on  April  15.  2002, 
Dauphin  Island  Gathering  Partners 
(DIGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  below  to 
become  effective  April  1,  2002.  DIGP 
states  that  these  tariff  sheets  reflect 
changes  to  delivery  points  and 
Maximum  Daily  Quantities  (MDQ's). 

Ninth  Revised  Sheet  No.  9 
Seventh  Revised  Sheet  No.  10 

DIGP  states  that  copies  of  its  filing  is 
being  served  on  its  customers  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
bttp://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  {call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson, 

Deputy  Secretary. 

[FR  Doc.  02-10002  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-401-001  and  RP01-4- 
004] 

Enbridge  Pipelines  (AlaTenn)  Inc. 
(Formerly  MIdcoast  Interstate 
Transmission,  Inc.;  Notice  of 
Compliance  Filing 

April  18,  2002. 

Take  notice  that  on  April  12,  2002, 
Enbridge  Pipelines  (AlaTenn)  Inc., 
formerly  Midcoast  Interstate 
Transmission,  Inc.,  (AlaTenn)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
revised  tariff  sheets  listed  in  Appendix 
A  to  the  filing. 

AlaTenn  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  March  14,  2002,  order  in 
these  proceedings. 

AlaTenn  states  that  complete  copies 
of  its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/i ttp.7/mviv./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretan'. 

|FR  Doc.  02-10010  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOO-1 2-000] 

FortisUS  Energy  Corporation;  Notice 
of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

April  16.  2002. 

On  April  12,  2002,  FortisUS  Energ>^ 
Corporation  tendered  for  filing 
information  with  respect  to  a  change  in 
facts  relative  to  its  status  as  an  exempt 
wholesale  generator  and  a 
demonstration  that  such  change  does 
not  affect  such  status  pursuant  to 
Section  32(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  and  Section  365.8  of  the 
Commission's  regulations. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  Any  person  desiring  to  intervene 
or  to  protest  this  filing  should  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date,  and,  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  date:  May  7,  2002. 

Linwood  A.  Watson.  ]t.. 

Deput}-  Secretary . 

[FR  Doc.  02-9996  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-340-005] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

April  18,  2002. 

Take  notice  that  on  April  15.  2002. 
Gulf  South  Pipeline  Company.  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  X'olume 
No.  1.  the  tariff  sheets  listed  on 
Attachment  A  to  the  filing,  to  be 
effective  30  days  after  a  final  order  on 
rehearing  and  the  tariff  sheets  listed  on 
Attachment  B  to  the  filing,  to  be 
effective  four  months  after  a  final  order 
on  rehearing. 

This  is  Gulf  South's  compliance  filing 
submitted  consistent  with  the 
requirements  of  the  Commission's  Order 
on  Compliance  with  Order  Nos.  637, 
587-G  and  587-L. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission  s  regulations, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  ]r.. 

Deputy  Secretary. 

(FR  Doc  02-10009  Filed  4-23-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-7&-000] 

Holy  Cross  Energy,  Inc.,  and  Yampa 
Valley  Electric  Association, 
Complainants,  v.  Public  Service 
Company  of  Colorado,  Respondent; 
Notice  of  Complaint 

April  18,  2002. 

Take  notice  that  on  April  17.  2002, 
Holy  Cross  Ertergy,  Inc.  and  Yampa 
Valley  Electric  Association  (collectively. 
HCE/ Yampa),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  a  complaint, 
a  request  for  investigation,  and  a  refund 
of  Fuel  Clause  Adjustment  (FCA) 
charges  against  Public  Service  Company 
of  Colorado  (PSCo).  The  Complaint 
alleges  overcharges  of  FCA  Charges 
under  existing  FERC  Rate  Schedules 
and  in  violation  of  Section  35.14  of  the 
Commission's  Regulations 

Copies  of  the  complaint  filing  were 
served  on  PSCo  and  the  Colorado  Public 
Utilities  Conunission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  May  7,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  May  7. 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  httpJ/ 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary: 

[PR  Doc.  02-9997  Filed  4-23-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[RPOO-305-0081 

Mississippi  River  Transmission 
Corporation;  Notice  of  Negotiated 
Rates 

April  18.  2002. 

Take  notice  that  on  April  15,  2002, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  April  15, 
2002: 
First  Revised  Sheet  No.  lOD 

MRT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Dot:.  02-10007  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


[Doclcet  Nos.  ER01 -3009-006,  ER01-3153- 
006,  and  ELOO-90-006] 

New  York  Independent  System 
Operator,  Inc.,  Morgan  Stanley  Capital 
Group,  Inc.  v.  New  York  Independent 
System  Operator,  Inc.;  Notice  of  Filing 

April  18,  2002. 

Take  notice  that  on  April  3,  2002,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Motion  to  Defer  the  Effective  Date  of 
Proposed  Tariff  Revisions. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
WTVw./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

Comment  Date:  h^n\  24,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9999  Filed  4-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-638-0021 

New  Yoric  Independent  System 
Operator,  Inc.;  Notice  of  Filing 

April  18.  2002. 

Take  notice  that  on  March  29,  2002. 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
Motion  to  Defer  the  Effective  Date  of 
Proposed  Tariff  Provisions. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  April  24,  2002. 

Linwood  A.  Watson,  Jr,. 

Deputy  Secretary. 

[FR  Doc.  02-10000  Filed  4-23-02;  8:45  am] 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 1-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

April  18,  2002. 

Take  notice  that  on  April  12,  2002, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 


its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.l.  the  following  tariff  sheet, 
with  an  effective  date  of  April  1.  2002: 

Substitute  Fifth  Revised  Sheet  No  366 

Northwest  states  that,  consistent  with 
the  Commission's  order  in  this 
proceeding.  Northwest  has  eliminated  a 
non-conforming  provision  from  a 
transportation  service  agreement  with 
Sempra  Energy  Trading  Corporation 
(Sempra)  and  is  submitting  a  tariff  sheet 
to  reflect  removal  of  Northwest's 
agreement  with  Sempra  from  the  list  of 
non-conforming  agreements  in 
Northwest's  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/jttp.//ivww'./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary 

[FR  Doc.  02-10003  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -183-001] 

OkTex  Pipeline  Company;  Notice  of 
Compliance  Filing 

April  18,  2002. 

Take  notice  that  on  April  15,  2002 
OkTex  Pipeline  Company  (OkTex), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  pro  forma  tariff  sheets: 

Substitute  2nd  Revised  Sheet  No.  1 
Substitute  2nd  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5A 
Substitute  2nd  Revised  Sheet  No.  15 
8th  Revised  Sheet  No.  30 


Second  Revised  Sheet  No.  30A  3rd  Revised 

Sheet  No.  34 
3rd  Revised  Sheet  No.  35 
3rd  Revised  Sheet  No.  36 
Fourth  Revised  Sheet  No.  38 
Substitute  Original  Sheet  No.  40G 
Substitute  Original  Sheel.No.  40H 
Substitute  Original  Sheet  No.  401 
Substitute  Original  Sheet  No.  401 
Original  Sheet  No.  40K 
Substitute  1st  Revised  Sheet  No.  47 
Substitute  1st  Revised  Sheet  No.  54 
Substitute  Second  Revised  Sheet  No.  60C 
Second  Revised  Sheet  No.  61 

OkTex  states  that  on  Februan,-  27. 
2002  the  Commission  issued  its  Order 
on  Compliance  with  Order  No  637 
regarding  OkTexs  December  11.  2000 
filing  regarding  the  regulation  of  short- 
term  interstate  natural  gas 
transportation  services  in  Docket  Nos. 
RM98-1 0-002  and  RM98-1 2-002 
("Order  No.  637,  and  637-A  ").  In  the 
instant  filing  OkTex  is  filing  in  to 
implement  the  Commission's  rulings  in 
the  Order  issued  in  Docket  No  RPOl- 
183-000 

OkTex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energ\'  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the  web  at 
http://wwv^'.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-10013  Filed  4-23-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01 -2998-000,  ER02-358- 
000,  and  Docket  No.  EL02-64-000  (Not 
Consolidated)] 

Pacific  Gas  &  Electric  Company, 
Pacific  Gas  &  Electric  Company, 
Northern  California  Power  Agency  v. 
Pacific  Gas  &  Electric  Company  and 
the  Cailfomia  independent  System 
Operator  Corporation;  Notice  of 
Technical  Conferences 

April  18,  2002. 

In  the  Commission's  order  issued  on 
March  14,  2002,'  the  Commission 
directed  a  technical  conference  be  held 
to  address  issues  raised  by  the  filing. 

Take  notice  that  a  technical/ 
settlement  conference  will  be  held  on 
Wednesday  through  Friday,  May  1-3, 
2002  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

A  second  technical/ settlement 
conference  will  be  held  on  Tuesday 
through  Thursday.  May  21-23,  2002  at 
10:00  a.m.  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  parties  will  file  a  list  of  common 
issues  in  the  above-referenced  dockets 
with  the  Commission  by  April  25,  2002. 
Parties  may  file  comments  following  the 
technical/settlement  conferences  by 
June  4,  2002,  and  reply  comments  by 
June  14,  2002. 

All  interested  parties  and  staff  are 
permitted  to  attend  the  conferences. 

Linwood  A.  Watsen,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9998  Filed  4-23-02:  8:45  am] 

WLUNG  COOe  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1351-000] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

April  18,  2002. 

Take  notice  that  on  March  22,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  Motion  to  Withdraw 
Application  seeking  to  withdraw  its 


'  Pacific  Gas  &  Electric  Company,  et  al,  98  FERC 
161,281  (2002). 


application  regarding  Generator 
Interconnection  Agreements  between 
PG&E  and  various  parties  filed  with  the 
Commission  on  March  20,  2002. 

Anv  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  April  29.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-10001  Filed  4-23-02;  8:45  am] 

BILUNG  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21 6-001] 

Reliant  Energy  Gas  Transmission; 
Notice  of  Correction  to  Filing 

April  18,  2002. 

Take  notice  that  on  April  5,  2002, 
Reliant  Energy  Gas  Transmission 
(REGT)  submitted  a  corrected  Page  1  to 
its  Aimual  Revenue  Crediting  filing 
made  on  March  28,  2002  in  this  docket. 
Subsequent  to  the  filing  REGT 
discovered  an  error  in  a  calculation  on 
Page  1  of  Appendix  A. 

REGT  states  that  copies  of  the  filing 
has  been  mailed  to  each  of  REGT's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  25,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-10018  Filed  4-23-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 6-000] 

Sabine  Pipe  Line  LLC;  Notice  of 
PropcMed  Changes  in  FERC  Gas  Tariff 

April  18,  2002. 

Take  notice  that  on  April  12,  2002. 
Sabine  Pipe  Line  LLC  (Sabine)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective  May 
12, 2002: 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  000 
No.  222 
No.  289 
No.  405 
No.  406 
No.  445 
No.  446 
No.  472 
No.  473 


Sabine  states  that  the  revised  tariff 
sheets  were  filed  to  amend  the  business 
address  of  Sabine  as  well  as  contact 
names  and  information. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


Federal  Register /  Vol.  67,  No.  79 /Wednesday.  April  24,  2002 /Notices 


20111 


determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interv'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  fiUng  may  also  be 
viewed  on  the  web  at  http:// 
wTVM./erc.gov using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(aKl)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-10004  Filed  4-23-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -236-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Conference 

April  18.  2002. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  will  make  an 
informational  presentation  on  its  plan  to 
implement  the  iLine  internet  service 
deliverv  computer  system  on  Thursday. 
April  25,  2002,  at  1:30  p.m..  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-10014  Filed  4-2.3-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doci<et  Nos.  RP0O-536-O01  and  RP01-104- 
001] 

Venice  Gathering  System,  L.L.C.; 
Notice  of  Compliance  Tariff  Filing 

April  18,  2002. 

Take  notice  that  on  April  15,  2002, 
Venice  Gathering  System,  L.L.C. 
(Venice)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 


the  following  tariff  sheets,  with  an 
effective  date  of  June  1,  2002: 

First  Revised  Sheet  No.  46 
Fourth  Revised  Sheet  No.  48 
First  Revised  Sheet  No.  94 
Second  Revised  Sheet  No.  93 
First  Re\-ised  Sheet  No.  100 
First  Re\'ised  Sheet  No.  107 
First  Revised  Sheet  No.  119 
Second  Revised  Sheet  No.  122 
Second  Revised  Sheet  No.  123 
First  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  140 
First  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  141 
First  Revised  Sheet  No.  214 
First  Revised  Sheet  No.  213 

Venice  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  March  1.  2002 
order  in  the  referenced  dockets.  Venice 
states  that  the  revised  sheets  are 
intended  to  bring  Venice  in  full 
compliance  with  FERC  Order  Nos.  637. 
587-G  and  587-L. 

Venice  states  that  on  September  1, 
2000  in  Docket  No.  RPOO-536-000. 
Venice  filed  pro  forma  tariff  sheets  to 
complv  with  Order  No.  637.  The  filing 
included  proposed  revisions  to  Venice's 
scheduling  procedures,  capacity 
segmentation  and  penalty  provisions, 
and  other  changes  required  bv  Order 
No.  637. 

Venice  further  states  that  in  a  filing 
dated  November  7.  2000.  in  Docket  No. 
RPOl-104-000.  Venice  defended  its 
existing  tariff  provisions  covering  the 
netting  and  trading  of  imbalances 
(Article  11)  as  consistent  with  Order 
Nos.  587-G  and  587-L.  By  order  dated 
Januarv  19.  2001.  the  Commission 
accepted  Venice's  explanation  of  its 
netting  and  trading  provisions,  found 
them  compliant  with  the  requirements 
of  Order  Nos.  587-G  and  587-L.  subject 
to  the  outcome  of  Venice's  ongoing 
Order  No.  637  proceeding^ 

On  March  1.  2002,  the  Commission 
determined  that  Venice  had  generally 
complied  with  the  Commission's 
requirements  but  required  further 
modifications  to  certain  of  Venice's  pro 
forma  tariff  sheets.  On  April  15.  2002, 
Venice  filed  revised  tariff  sheets  in 
response  to  the  Commission's  March  1 . 
2002  order. 

Venice  states  that  copies  of  its  April 
15th  filing  have  been  mailed  to  each  of 
the  parties  who  have  intervened  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator.'  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 


154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http:/  '\\'i\-\y.  fere. gov  usin^  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance),  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  Imk. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

IFR  Dnc  02-10012  Filed  4-23-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 543-000] 

Virginia  Electric  &  Power  Company; 
Notice  of  Filing 

April  17.  2002. 

Take  notice  that  on  April  15.  2002, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  an 
long-term  Service  Agreement  for  the 
Sale  of  Capacity.  Energy  and/or 
Ancillary  Services  and  the  Resale  of 
Transmission  Rights  (Long-Term 
Agreement)  between  N'irginia  Power  and 
the  Borough  of  Tarentum.  Pennsylvania 
(Tarentum)  under  X'irginia  Power's 
Wholesale  Market-Based  Rate  Tariff. 
FERC  Electric  Tariff,  Original  Volume 
No.  6. 

Virginia  Power  respectfully  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  allow  the  Long- 
Term  Agreement  to  become  effective  on 
March  16.  2002.  the  date  upon  which 
ser\'ice  commenced. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Itilities  Commission,  the  Pennsylvania 
Public  Utility  Commission,  and 
Tarentum. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  Any  person  desiring  to  intervene 
or  to  protest  this  filing  should  file  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
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with  rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date,  and,  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  May  6,  2002. 

Linwood  A.  Watson, 

Deputy  Secretary: 

[FR  Doc.  02-9964  Filed  4-23-02;  8:45  ami 

BILUNG  CODE  6717-«1-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 046-000] 

Walton  County  Power,  LLC,  (Formerly 
LG&E  Power  Monroe  LLC);  Notice  of 
Filing 

April  18,  2002. 

Take  notice  that  on  April  8,  2002. 
Walton  County  Power,  LLC  hereby  gives 
notice  that  effective  April  29.  2002,  the 
proposed  Service  Agreement  No.  2  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Progress  Ventures,  Inc. 
on  behalf  of  LG&E  Power  Monroe  LLC 
under  LG&E  Power  Monroe  LLC's 
Market-Based  Rate  Tariff  in  this  docket 
on  February  20,  2002.  is  withdrawn. 

Notice  of  the  proposed  withdrawal 
was  served  upon  LG&E  Energy 
Marketing,  Inc.  and  the  interested  state 
utility  commissions. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  April  26,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-9963  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 79-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Technical  Conference 

April  18.  2002. 

In  the  Commission's  order  issued  on 
March  28,  2002,'  the  Commission 
directed  a  technical  conference  be  held 
to  address  issues  raised  by  the  filing. 

Take  notice  that  a  technical 
conference  will  be  held  on  Tuesday, 
May  7,  2002  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

All  interested  parties  and  staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-10017  Filed  4-23-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 


•  Williams  Gas  Pipelines  Central.  Inc.,  98  FERC 
161.344(2002). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-484-003] 

Wyoming  interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

April  18,  2002. 

Take  notice  that  on  April  15,  2002, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  2,  the  tariff  sheets 
identified  on  the  Appendix  to  the  filing, 
to  become  effective  July  1,  2002. 

WIC  states  that  the  tariff  sheets,  which 
were  included  in  WIC's  Order  No.  637 
compliance  filing,  are  being  filed  to 
comply  with  the  Commission's  order 
issued  March  1,  2002  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  v\dth  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#*'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretory. 

[FR  Doc.  02-10011  Filed  4-23-02;  8:45  am] 

8U.UNG  CODE  6717-«1-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  WItti  ttie  Commission,  Soliciting 
Additional  Study  Requests, 
Establishing  Procedures  for 
Reiicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

April  18,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-287-009. 

c.  Date  Filed:  April  8.  2002. 

d.  Applicant:  Midwest  Hydro  Inc. 

e.  Name  of  Project:  Dayton 
Hydroelectric  Project. 

"f.  Location:  On  the  Fox  River,  near 
Dayton,  in  La  Salle  County,  Illinois.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Loyal  Gake, 
Midwest  Hydro  Inc.,  116  State  St..  P.O. 
Box  167,  Neshkoro,  WI  54960,  (920) 
293-4628. 

i.  FERC  Contact:  Mark  Pawlowski, 
(202)  219-2795,  or 
mark.pawlowski@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  June  7,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Cojiunission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
www.ferc.gov]  under  the  "e-Filing"  link. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  T/ie  existing  Dayton  Hydroelectric 
Project  consists  of:  [1)  594-foot-long 
arch-buttress  uncontrolled  fixed  crest 
overflow  concrete  dam;  (2)  a  200-foot- 
long  left  earthen  embankment;  (3)  a 
concrete  head  gate  structure  with  four 
15.5-foot-wide  and  9.5  foot-high 
wooden  gates  located  at  the  right 
abutment;  (4)  a  900-foot-long  power 


canal;  (5)  a  200  acre  impoundment:  (6) 
a  powerhouse  containing  three  turbines 
with  an  installed  capacity  of  3.680  kW: 
and  (7)  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
14,200  megawatthours.  All  generated  is 
sold  to  the  Illinois  Power  Company. 

n.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  ILLINOIS  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  §  106,  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

p.  Procedural  schedule  and  final 
amendments:  The  application  vdll  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing; 
Notice  of  application  has  been  accepted 

for  filing 
Notice  of  application  is  ready  for 

environmental  analysis 
Notice  of  the  availability  of  the  draft 

NEPA  document 
Notice  of  the  availability  of  the  final 

NEPA  document 
Order  issuing  the  Commission's 

decision  on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-10005  Filed  4-23-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

April  18.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2363-039. 


c.  Date  Filed:  April  10.  2002. 

d.  Applicants:  Potlatch  Corporation 
(Transferor)  and  Northern  Holdings, 
LLC  (Transferee). 

e.  Name  and  Location  of  Project:  The 
Cloquet  Hydroelectric  Project  is  located 
on  the  St,  Louis  River  in  Carlton 
County,  Minnesota. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicants'  Contacts: 
Transferor:  Robert  F.  Shapiro. 

Chadbourne  &  Parke  LLP,  1200  New 
Hampshire  Ave  .  N.W.;  Suite  300 
Washington,  DC  20036.  (202)  974- 
5670;  Fax;  (202)  974-5602.  E-mail 
address:  rshapiro'&chadbourne.com 

Transferee:  Nancv  ).  Skancke.  GKRSE 
1500  K  St..  NW,  Suite  330. 
Washington.  DC  20005.  (202)  408- 
5400;  Fax;  (202)  408-5406.  E-maii 
address;  njskancke@gkrse-law.com 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles  at  (202)  219-2671. 

i.  Deadline  for  filing  comments  and  or 
motions:  May  3.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulator)'  Commission.  888  First 
Street.  NE,  Washington  DC  20426. 
Comments,  protests  and  inter\entions 
raav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
2363-039)  on  anv  comments  or  motions 
filed. 

j.  Description  of  Transfer  Licensee, 
Podatch  Corporation,  proposes  to 
transfer  the  license  for  the  Cloquet 
Hydroelectric  Project,  No,  2363.  to 
Northern  Holdings  LLC  In  the  near 
future,  the  name  of  Northern  Holdings 
LLC  will  be  changed,  but  its  corporate 
structure  will  not  be  modified  and  it 
will  remain  the  same  legal  entity 
Northern  Holdings  LLC  will  supplement 
this  application  to  reflect  that  name 
change. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A,  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 
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Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  An  additional  copy  must  be 
sent  to  the  Director,  Division  of 
Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Dep  uty  Secretary. 

[FR  Doc.  02-10006  Filed  4-23-02;  8:45  am] 

WLUNG  COOe  6717-01-P 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

[OPP-2002-0027;  FRL-6834-6] 

ABT  Associates,  Inc.  and  Syracuse 
Research  Corp.  (SRC);  Transfer  of 
Data 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  that 
pesticide-related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FTFRA)  and  the  Federal  Food,  Drug, 


and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  ABT  Associates.  Inc.  and 
its  subcontractor.  Syracuse  Research 
Corp.,  in  accordance  with  40  CFR 
2.307(h)(3)  and  2.308(i)(2}.  ABT 
Associates,  Inc.  and  its  subcontractor, 
Syracuse  Research  Corp.,  have  been 
awarded  a  contract  to  perform  work  for 
OPP.  and  access  to  this  information  will 
enable  ABT  Associates.  Inc.  and  its 
subcontractor.  Syracuse  Research  Corp., 
to  fulfill  the  obligations  of  the  contract. 
DATES:  ABT  Associates.  Inc.  and  its 
subcontractor.  Syracuse  Research  Corp.. 
will  be  given  access  to  this  information 
on  or  before  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  Johnson.  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-7248;  e- 
mail  address:  johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://wvirw.epa.gov.  To 
access  this  document,  on  the  home  page 
select  "Laws  and  Regulations." 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedigstr/. 

II.  Contractor  Reqiiirements 

Under  Contract  No.  68-W(>-1039, 
ABT  Associates,  Inc.  and  its 
subcontractor.  Syracuse  Research  Corp., 
will  perform  the  following;  In  response 
to  the  Food  Quality  Protection  Act 
(FQPA),  the  Office  of  Science 
Coordination  and  Policy  (OSCP)  and  the 


Office  of  Pesticide  Programs  (OPP)  are 
conducting  a  pilot  project  to  evaluate 
existing  toxicity  data  and  data  bases  in 
the  Agency  and  the  scientific  literature 
for  a  sample  group  of  approximately  30 
pesticide  active  ingredients.  Toxicity 
and  endocrine-related  mechanistic  data 
shall  be  examined  in  detail  to  determine 
their  adequacy  to  assess  each  chemical's 
potential  to  a.ffect  the  endocrine  system. 

For  this  work  assignment,  the 
contractor  shall  examine  Agency 
toxicity  data  files,  (primarily  located  in 
OPP's  Environmental  Fate  and  Effects 
Division  data  bases),  summary 
documents,  electronic  files,  and  the 
scientific  literature  for  indications  of 
endocrine  system  interaction, 
perturbation,  or  modulation  in  wildlife 
and  aquatic  organisms  for  up  to  30 
pesticide  active  ingredients. 

OPP  has  determined  that  access  by 
ABT  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research  Corp., 
to  information  on  all  pesticide 
chemicals  is  necessary,  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
imder  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
ABT  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research  Corp., 
prohibits  the  use  of  information  for  any 
purpose  not  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
to  a  third  party  without  prior  written 
approval  from  the  agency;  and  requires 
that  each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  In  addition,  ABT  Associates, 
Inc.  and  its  subcontractor,  SjTacuse 
Research  Corp.,  are  required  to  submit 
for  EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  ABT  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research  Corp., 
until  the  requirements  in  this  document 
have  been  fillly  satisfied.  Records  of 
information  provided  to  ABT 
Associates,  Inc.  and  its  subcontractor, 
Syracuse  Research  Corp.,  will  be 
maintained  by  EPA  Project  Officers  for 
this  contract.  All  information  supplied 
to  ABT  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research  Corp., 
by  EPA  for  use  in  coimection  with  this 
contract  will  be  returned  to  EPA  when 
ABT  Associates,  Inc.  and  its 
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subcontractor,  Syracuse  Research  Corp., 
have  completed  their  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry,  Government  contracts, 
Government  property.  Security 
measures. 

Dated:  April  10.  2002. 
Linda  Vlier  Moos, 

Acting  Director.  Information  Resources  and 
Services  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  02-9792  Filed  4-23-02;  8:45  am] 
BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7175-7] 

Community  Based  In-Home  Asthma 
Environmental  Education  and 
Management 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Request  for  grant  proposals, 

summary:  Request  for  Proposals  for 
Communit>'  Based  In-Home  Asthma 
Environmental  Education  and 
Management.  This  action  announces  the 
availability  of  FY  2002  and  2003  grant 
funds  from  the  Environmental 
Protection  Agency's  (EPA)  Indoor 
Environments  Division/Office  of 
Radiation  and  Indoor  Air.  Under 
Statutorv  Authoritv  42  U.S.C.  7401- 
7626:  Public  Law  159,  69  Stat.  322.  EPA 
plans  to  award  two  to  four  one-time 
grants  of  up  to  §150,000.00  each.  The 
number  of  awards  and  award  amounts 
may  vary  depending  on  proposal  quality 
and  resource  availability. 

These  funds  will  support 
performance-based  pilot  studies  of 
asthma  education  and  management, 
including  indoor  asthma  trigger 
identification  and  mitigation,  in  existing 
community-based  in-home 
environmental  management  or 
education  programs.  The  purpose  of  this 
grant  program  is  to  assess  the 
effectiveness  of  in-home  asthma 
education  and  management  approaches 
to  educating  children  with  asthma,  their 
parents  and/or  primary  care  givers,  and 
other  people  with  asthma  on  how  to 
identify  and  mitigate  the  indoor  triggers 
to  which  the  asthmatic(s)  in  the 
household  may  be  sensitive. 
DATES:  1.  Submit  letter  of  intent  to  apply 
for  the  grant  on  or  before  May  29,  2002. 

2.  Pre-application  Assistance 
Conference  Call  date  is:  June  5,  2002,  1 
until  3  p.m.  Eastern  Daylight  Time. 


3.  The  EPA  must  receive  Applications 
on  or  before  June  28,  2002. 

4.  Selected  projects  will  be 
aimounced  on  or  around  October  15, 
2002. 

ADDRESSES:  E-mail  Letters  of  Intent  to 
in-home.grants@epa.gov.  Send 
Applications  by  private  shipping 
company  only  (e.g..  Federal  Express, 
UPS,  DHL,  or  courier)  to  the  attention  of 
Brenda  Doroski,  U.S.  Environmental 
Protection  Agency,  Indoor 
Environments  Division  (6th  Floor).  501 
3rd  Street,  NW,  Washington.  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Doroski  at  (202)  564-9764  or  at 
y7i-home.grants@epa.gov. 
SUPPLEMENTARY  INFORMATION:  We 
encourage  first  time  recipients  of 
Federal  funds  to  familiarize  themselves 
with  the  regulations  applicable  to 
assistance  agreements  found  in  the  Code 
of  Federal  Regulations  (CFR)  Title  40, 
part  30  for  non-profit  organizations  and 
institutions  of  higher  education  group, 
and  part  31  for  State  and  local 
government  entities.  These  rules  can  be 
found  at  WH'w.epa.gov/epacfr40/cbapt- 
I.info/chi.toc.htm.  At  that  location,  look 
under  SUBCHAPTER  B— GRANTS  AND 
OTHER  FEDERAL  ASSISTANCE  (parts 
30-49)."  You  may  also  obtain  a  copy  of 
the  CFR  Title  40,  part  30  and  part  31  at 
your  local  U.S.  Government  Bookstore, 
the  U.S.  Govenunent  Printing  Office  or 
on  the  internet  at  wwH:epa.gov/ogd/ 
grants/howJo_appIy.htm.  Once  at  this 
site,  select  "Administrative  Regulations 
and  Policies/Subchapter  B — Grants  and 
Other  Federal  Assistance". 

L  Overview 

Section  103(a)(1)  of  the  Clean  Air  Act 
authorizes  the  Administrator  to  conduct 
and  promote  the  coordination  and 
acceleration  of  research,  investigations, 
experiments,  demonstrations.  sur\'eys 
and  studies  relating  to  the  causes, 
effects  (including  health  and  welfare 
effects),  extent,  prevention,  and  control 
of  air  pollution  by  ((b)(3)l  making  grants 
to  air  pollution  control  agencies,  to 
other  public  or  nonprofit  private 
agencies,  institutions,  and 
organizations,  and  to  individuals,  for 
purposes  stated  in  103(a)(1). 

The  goal  is  to  develop  nationally- 
applicable,  performance-based  pilot 
studies  that  will:  (a)  Reduce  the  impact 
of  environmental  asthma  triggers  on 
children  with  asthma;  (b)  strengthen  the 
capacity  of  families  to  control 
environmental  asthma  triggers  in  their 
homes:  and  (c)  assess  the  effectiveness 
and  sustainability  of  strategies  for  in- 
home  environmental  asthma  trigger 
management  and  education  within 
communities. 


The  target  population  of  focus  is  low- 
income,  urban  and/or 
disproportionately  impacted  (with 
respect  to  asthma  severity-  or  incidence) 
children  with  asthma  and  their  parents 
and/or  care-givers.  Adults  with  asthma 
mav  be  included  in  the  in-home  asthma 
education  program;  however,  children 
with  asthma  should  be  given  preference. 
Community-based  asthma 
environmental  education  and 
management  program(s)  may  occur 
inside  or  outside  the  home  through 
clinical  visits  or  community  forums. 

n.  What  Criteria  Must  I  Meet  To  Be 
Eligible  for  This  Grant? 

To  be  eligible  for  funding,  you  must 
submit  a  Letter  of  Intent  by  May  29, 
2002.  In  addition,  you  must: 

(1)  Meet  the  standards  for  eligibility 
as  identified  in  Section  103  (b)(3)  of  the 
Clean  Air  Act  (page  1.  paragraph  1);  e.g.. 
be  a  non-profit  organization  or  institute 
of  higher  education,  or  a  State  or  local 
government  entitv; 

(2)  Request  no  more  than  Si  50.000  00 
to  accomplish  pilot  project  goals  and 
objectives; 

(3)  Properly  complete  and  submit 
Standard  Form  424  Application  for 
Federal  Assistance  (SF— 424)  and  a 
proposal  by  the  established  receipt  date; 
and 

(4)  Commit  to  complete  the  proposed 
pilot  project  activities  within  18 — 24 
months  of  grant  award. 

III.  How  Do  I  Submit  an  Application? 

The  application  process  consists  of  a 
letter  of  intent  to  apply  for  the  grant,  a 
voluntary  pre-application  assistance 
conference  call,  and  a  completed 
application  package.  The  application 
package  consists  of  the  SF— 424  and  a 
proposal.  EPA  must  receive  an  original, 
plus  two  copies  of  your  application 
package  on  or  before  June  28.  2002. 

A.  Letter  of  Intent 

If  you  intend  to  complete  the 
application  process,  you  must  e-mail  a 
letter  of  intent  to  in- 
home,  grant  s@epa.gov  on  or  before  May 
29.  2002.  Your  letter  of  intent  must 
include: 

(1)  Name  of  your  organization 

(2)  Contact  person's  name 

(3)  Mailing  address 

(4)  E-mail  address 

(5)  Phone  number  and  fax  number 

(6)  If  you  would  like  to  participate  in 
the  pre-application  assistance 
conference  call  on  )une  5.  2002. 

B  Pre-Application  Assistance 
Conference  Call 

A  pre-application  assistance 
conference  call  has  been  scheduled  for 
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June  5,  2002  from  1  until  3  p.m.  Eastern 
Daylight  Time  to  answer  any  questions 
prospective  applicants  may  have.  If  you 
indicate  a  desire  to  participate  in  the 
pre-award  assistance  conference  call  in 
your  letter  of  intent,  you  will  be  e- 
mailed  instructions  for  participating  in 
the  conference  call. 

C.  Standard  Form  424,  Application  for 
Federal  Assistance  (SF-424) 

The  SF-424  is  available  at 
www.epa.gov/iaq/asthma.  The  SF-424 
will  only  be  used  to  process  the  grant  if 
your  organization  is  selected  as  one  of 
the  grantees.  The  review  panel  will  not 
receive  a  copy  of  your  SF-424.  For  more 
information  on  completing  SF-424A 
Budget  Forms  and  understanding  cost 
principles  for  a  Federal  grant,  visit 
www.epa.gov/ogd/grants/how_to_apply/ 
htm. 

D.  Proposal 

In  addition  to  the  SF-424.  you  must 
submit  a  proposal  (no  greater  than  nine 
pages  in  length)  which  includes  a 
detailed  work  plan,  itemized  budget, 
and  any  supplementary  biographical 
information  you  wish  to  provide.  Text 
may  be  single  or  double  spaced,  no 
smaller  than  12  point  font.  Margins  are 
not  specified.  Proposals  must  be  legible. 
No  additional  materials  (e.g.  brochures, 
videos,  etc.).  beyond  the  nine  page  limit, 
will  be  given  to  the  review  panel  for 
consideration. 

Your  proposal  should  address  the 
ranking  criteria  outlined  below  in 
section  IV.  To  address  the  ranking 
criteria,  your  proposal  should  include: 

(1)  Project  Title. 

(2)  Work  Experience — describe  your 
organization,  experience  in  community- 
based  environmental  or  public  health 
education  (especially  with  children 
with  asthma),  results  of  existing  in- 
home  education  efforts  and/or  existing 
indoor  air  quality/asthma  activities,  and 
your  organization's  capacity  to  conduct 
in-home  asthma  assessments  and/or 
education  programs. 

(3)  Project  Goals — include  a  summary 
of  specific  objectives,  expected 
outcomes,  and  deliverables. 

(4)  Target  Population — describe  the 
target  population,  commimity,  and  any 
special  asthma-related  demographics  of 
areas  targeted  for  this  work. 

(5)  Overview  of  Project — describe  the 
basic  structure  of  the  proposed  in-home 
asthma  education  and  assessment  pilot 
project,  how  many  families  will  be 
reached,  cxuricula  and  assessment  tools 
to  be  used,  and  resource  lists  including 
references.  Describe  why  the  curricula 
and  protocols  were  selected  or  created; 
what  other  materials  you  may  have 
considered  (including  reasons  for  not 


selecting  them);  and.  if  possible,  a 
discussion  of  how  the  asthma  education 
approaches  you  wish  to  demonstrate 
compare  or  contrast  to  other  known 
approaches. 

(6)  Meeting  Community  Needs — 
describe  any  types  of  additional 
materials  or  assistance  that  you  may 
give  to  the  households  such  as 
community  resource  lists,  household 
repair  and  maintenance  training,  lessons 
on  how  to  obtain  services  in  the 
community,  etc. 

(7)  Participant  Follow-Uf) — describe 
mechanisms  for  following-up  with 
asthmatics  and  their  families  and/or 
primary  care  givers  following  in-home 
visit(s)  to  answer  questions  and  provide 
assistance.  Reasons  for  selecting  or 
creating  these  mechanisms  and,  if 
possible,  a  discussion  of  how  the 
selected  mechanisms  compare  to  other 
available  mechanisms. 

(8)  Monitoring  and  Evaluation — 
define  outputs  and  outcomes  and  how 
project  success  will  be  measured. 
Describe  mechanisms  for  tracking 
program  outputs  (e.g.,  how  many 
households  were  educated,  how  many 
homes  were  assessed,  in  how  many 
homes  actions  were  taken),  and 
evaluating  program  outcomes  (e.g.,  the 
effectiveness  of  the  education  and 
mitigation  methods,  the  level  of 
increased  awareness). 

(9)  Staff — describe  staffing  needed  to 
implement  the  proposed  work  plan, 
including  number  of  staff  and 
qualifications.  In  particular,  attention 
should  be  paid  to  the  qualifications  and 
experience  of  key  personnel. 

(10)  Budget — itemize  funds  for 
salaries,  materials,  equipment, 
contracted  activities,  travel,  overhead, 
and  other  pertinent  information.  Discuss 
how  the  budget  relates  to  the  objectives, 
outcomes,  and  deliverables  in  the  work 
plan. 

(11)  Project  Management 
Experience — describe  your  experience 
implementing  evaluation  and  tracking 
procedures  and  managing  grants  (e.g., 
submitting  reports,  budgets,  etc.). 

(12)  Timeline — indicate  project 
length,  tasks,  quarterly  report 
submission  and  final  report  submission 
dates. 

(13)  Sustainability — explain  how  you 
will  sustain  the  project  beyond  the  life 
of  the  EPA  grant. 

(14)  Rep licability— identify  other 
localities,  regions,  or  states  that  might 
benefit  from  the  lessons  you  expect  to 
learn  as  a  result  of  your  pilot  project, 
and  how  you  might  promote  replication 
of  this  project. 


TV.  How  Will  EPA  Rank  Applications? 

Applications  will  be  ranked  on  the 
basis  of  the  criteria  listed  below. 
Ranking  for  each  criterion  is  based  on  a 
scale  of  0  (does  not  meet  the 
requirement)  to  5  (exceeds  the 
requirement). 

(1)  Applicant  is  currently  performing 
conmiunity-based  environmental  health 
or  public  health  education  programs 
which  are  achieving  public  health 
outcomes.  (0-5  points) 

(2)  Applicant  demonstrates  the  ability 
to  implement  an  asthma  education 
program  [face-to-face  instruction  which 
can  occur  inside  or  outside  the  home, 
e.g. ,  in  a  clinic  or  other  commimity 
setting]  which  integrates  indoor 
environmental  trigger  identification  and 
mitigation  approaches  in  the  home  into 
a  comprehensive  asthma  management 
education  program  (i.e.,  medical 
management  and  the  socio-economics  of 
the  target  population  are  also 
addressed).  (0-5  points) 

(3)  Applicant  proposal  has  goals  and 
objectives  which  are  clearly  stated  and 
are  likely  to  reduce  the  incidence  and 
severity  of  asthma  episodes  in  the  target 
population,  and  create  behavioral 
changes  in  the  home  as  a  result  of  its 
educational  outreach  activities.  The 
grant  budget  is  appropriate  to 
accomplish  the  scope  of  the  work  (i.e., 
number  of  children  with  asthma,  their 
parents  and/or  care-givers  that  will  be 
reached).  (0-5  points) 

(4)  Applicant  proposed  work  targets 
low-income,  urban  and/or 
disproportionately  impacted  (with 
respect  to  asthma  severity  or  incidence) 
children.  (0-5  points) 

(5)  Applicant  demonstrates  it  will  use 
education  strategies  that  are  effective  for 
varied  populations  and  geographic 
locations  in  the  United  States,  and  will 
contribute  to  an  improved 
understanding  of  how  to  conduct 
asthma  education  programs  that  address 
asthma  triggers  in  homes.  Education 
materials  and  assessment  tools  selected 
for  the  pilot  project  reflect  current 
standards  for  conducting  enviroimiental 
health  or  public  health  education  and 
outreach  activities,  particularly  with 
respect  to  motivating  behavioral 
changes  in  low-literacy,  low-income, 
and  disproportionately  impacted 
populations.  (0-5  points) 

(6)  Applicant  outlines  educational 
materials  and  mitigation  methods  for 
secondhand  tobacco  smoke,  house  dust 
mites,  cockroaches,  molds,  and  animal 
dander  which  are  compatible  with  the 
guidance  contained  in  EPA's  asthma 
brochure,  "Clear  Your  Home  Of  Asthma 
Triggers:  Your  Children  Will  Breathe 
Easier"  (  www.epa.gov/iaq/pubs/ 
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asthma.html]  and  the  findings  and 
recommendations  contained  in  the 
January,  2000  National  Academy  of 
Sciences  report  on  asthma,  "Clearing 
the  Air:  Asthma  and  Indoor  Air 
Exposures"  {http://books.nap.edu/ 
catalog/96 10. html).  (0-5  points) 

(7)  Applicant  staff  have  the 
knowledge  and  experience  to 
successfully  perform  the  proposed 
work.  (0-5  points) 

(8)  Applicant  describes  methods  that 
will  be  used  to  ensure  sustained 
participant  involvement  throughout  the 
duration  of  the  grant.  Applicant 
adequately  describes  mechanisms  for 
obtaining  feedback  about  program 
effectiveness  from  participants  after  the 
in-home  education  assessment  visits. 
(0-5  points) 

(9)  Applicant  clearly  describes  a 
monitoring  and  evaluation  component 
(e.g.,  home  visits  and/or  patient/ family 
reporting)  which  is  practical,  reasonable 
and  sound.  The  applicant  must,  at  a 
minimum,  report  the  number  of  homes 
visited,  the  number  of  children  and 
adults  with  asthma  educated,  the 
number  of  homes  in  which  indoor 
environmental  triggers  have  been 
identified,  and  the  number  of 
households  in  which  mitigation  actions 
have  been  taken.  In  addition,  the 
applicant  describes  any  health  outcomes 
data  that  will  be  obtained  through  this 
project,  such  as,  the  number  of 
emergency  room  visits,  inpatient 
hospital  admissions,  sick  visits  to 
primary  care  physicians  for  asthma, 
school  days  missed,  symptom  days, 
rescue  medication  used,  and  quality  of 
life  indicators.  Applicant  agrees  to 
provide  quarterly  performance  reports 
to  EPA  which  shall  include,  at  a 
minimum,  information  about  the  above. 
(0-5  points) 

(10)  Applicant  addresses  how  they 
will  sustain  their  project  beyond  the  life 
of  the  EPA  grant,  and  the  steps  they  will 
take  to  promote  replication  of  this 
project  in  other  areas  and  with  other 
populations.  (0-5  points) 

Answers  to  Questions  You  May  Have 

Question  1 :  What  is  an  indirect  cost, 
and  what  if  we  don't  have  an  indirect 
cost  rate  established? 

Answer:  Indirect  costs  are  explained 
in  the  grant  application  forms.  SF-424. 
found  at  www.epa.gov/iaq/asthma.  If 
your  organization  has  an  indirect  cost 
(IDC)  rate  established,  include  it  where 
appropriate  in  your  budget.  If  your 
organization  intends  to  claim  indirect 
costs,  and  you  do  not  already  have  a 
negotiated  Federal  IDC  rate,  you  may 
submit  your  proposal  with  an  estimated 
IDC  rate.  If  your  organization  is  selected 
to  receive  a  grant,  you  will  be  required 


to  establish  an  IDC  rate  within  30  days 
of  notification  of  the  award. 
Organizations  may  also  opt  to  charge 
less  than  their  established  IDC  rate. 

Question  2:  Is  there  a  limit  on  indirect 
costs:  and  are  they  to  be  included 
within  the  $150,000? 

Answer:  There  is  no  limit  on  indirect 
costs.  All  indirect  costs  should  be 
included  within  the  $150,000  and 
included  on  the  Budget  Information 
Form  (SF-424A). 

Question  3:  Is  there  a  cost-share 
(match)  requirement?  Will  proposals 
that  include  cost-sharing  be  reviewed 
more  favorably? 

Answer:  No.  cost-sharing  is  not 
required,  and  will  not  be  considered  in 
the  ranking  process.  However,  you  can 
include  matching  funds  in  the  proposal, 
not  on  form  SF— 424. 

Question  4:  On  SF-424,  block  10. 
there  is  a  space  for  "Catalog  of  Federal 
Domestic  Assistance  Number."  What 
number  should  we  use? 

Answer:  The  CFA  number  is  66-606 

Question  5:  On  SF^24,  in  block  16, 
it  asks  "Is  application  subject  to  review 
by  State  Executive  Order  12372 
process?' 

Answer:  To  determine  whether  your 
state  requires  review  prior  to  receiving 
a  Federal  grant  award,  and  a  point  of 
contact  if  it  does,  check  the  Office  of 
Management  and  Budget  website, 
www.whitehouse.gov/OMB/grants/ 

spoc.html. 

Question  6:  What  start  date  should  we 
use  on  the  SF-424  form? 

Answer:  Use  November  30,  2002.  as 
the  start  date,  although  the  actual  award 
date  may  vary.  No  pre-award  costs  will 
be  approved  for  this  pilot  project,  so 
please  do  not  incur  any  costs  unless  and 
until  you  receive  an  assistance 
agreement  from  EPA. 

Question  7:  Are  we  required  to 
include  a  quality  assurance  narrative 
statement? 

Answer:  If  you  are  making 
environmental  measurements  or 
collecting  data,  your  proposal  should 
include  a  statement  about  the  quality 
assurance  practices  you  will  put  in 
place  to  ensure  the  accuracy  of  your 
data.  If  there  is  a  need  for  additional 
information,  our  Grants  Administration 
Division  will  contact  you  prior  to 
award. 

Question  8:  Is  the  due  date  of  June  28, 
2002  flexible? 

Answer:  No.  Applications  must  be 
received  on  or  before  June  28.  2002  no 
later  than  close  of  business  (5pm  EDT) 
as  directed  in  the  Request  for  Proposals. 
Due  to  mail  delivery  problems  with  the 
U.S.  Postal  Service,  applications  must 
be  sent  via  private  shipping  company 
(e.g..  Federal  Express,  UPS.  DHL)  or  be 


hand-delivered  by  messenger  to  our 
street  address  listed  in  the  RFP 

Question  9:  Can  grant  funds  be  used 
to  mitigate  homes' 

Answer:  The  Clean  Air  Act  authority 
under  which  this  project  is  being 
conducted  provides  for  studies  and 
demonstrations.  Mitigation  is  acceptable 
under  this  grant  only  to  the  extent  that 
it  is  done  as  a  way  to  teach  occupants 
how  to  clean-up  and/ or  prevent  indoor 
environmental  triggers  of  asthma  in 
their  home.  It  is  up  to  the  applicant  to 
propose  mitigation  methods,  and  their 
rationale,  that  they  believe  will  be  most 
effective  given  the  scope  of  their 
proposal.  Applicants  should  refer  to 
EPA  brochure  "Clear  Your  Home  of 
Asthma  Triggers"  and  the  National 
Academy  of  Sciences  report  on  asthma. 
"Clearing  the  Air:  Asthma  and  Indoor 
Air  Exposures"  for  more  mformation  on 
recommended  mitigation  methods  for 
indoor  environmental  asthma  triggers. 
Budget  may  limit  the  degree  of 
inter\-entions.  At  a  minimum,  the 
education  must  be  direct  one-on-one. 
and  should  be  clearly  outlined  in  the 
proposal.  Mitigations  might  include,  but 
are  not  limited  to.  things  like  mold 
clean  up  or  mattress  covers. 
Interventions  should  be  directly  linked 
to  vour  proposed  project  objectives  and 
outcomes. 

Question  10:  Will  our  grant  proposals 
be  considered  confidential? 

Answer:  While  grant  proposals  are 
generally  handled  in  a  confidential 
manner,  they  may  be  disclosed  under 
the  Freedom  of  Information  Act.  If  there 
is  any  information  you  wish  to  ensure 
remains  confidential,  please  be  sure  to 
stamp  "confidential"  or  "restricted"  on 
each  page  on  which  such  information 
occurs.  If  we  receive  a  third-party 
request  for  information  labeled 
confidential,  we  will  follow  procedures 
outlined  in  40  CFR  part  2.  subpart  B. 

Question  1 1 :  Are  we  permitted  to 
enter  into  contracts  as  part  of  the  project 
we  are  proposing? 

Answer:  Yes.  as  long  as  the  costs  are 
allowable  as  defined  under  the  Code  of 
Federal  Regulations  40  Part  30  and  Part 
31.  which  can  be  found  at  www.epa.gov/ 
ogd/ grants. htm. 

Question  12:  May  we  include 
collaborators,  or  submit  our  proposal 
with  another  organization? 

Answer:  Application  packages  must 
be  submitted  by  the  organization  who 
submitted  the  letter  of  intent,  but 
applications  may  include  collaborators, 
and  may  be  submitted  as  joint 
proposals.  The  funding  will  go  to  the 
lead  organization. 

Question  13:  Does  the  proposal 
require  that  we  demonstrate  the  efficacy 
of  a  specific  approach  using  scientific 
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method  such  as  a  randomized, 
controlled  study  or  experimental 
research,  or  a  demonstration  trial? 

Answer:  No.  the  proposal  does  not 
require  that  you  use  scientific  method  to 
demonstrate  the  efficacy  of  a  specific 
approach.  You  should  provide  rationale 
for  using  a  specific  approach,  including 
any  past  results  you  may  have  from 
using  the  approach.  You  should  include 
the  health  outcomes  you  expect  in  the 
target  community  as  a  result  of  the 
proposed  approach. 

Question  14:  If  we  have  additional 
support  for  this  program  through  other 
sources,  can  they  be  used?  (Related  to 
Ranking  Criteria  9  and  10) 

Answer:  Yes.  it  is  fine  if  you  include 
additional  resources  you  may  have  for 
the  project. 

Authority:  42  U.S.C.  7401-7626;  Pub.  L. 
159,  69  Stat.  322. 

Dated:  April  17,  2002. 
Elizabeth  Craig, 

Deputy  Assistant  Administrator,  Office  of  Air 
and  Radiation. 
[FK  Doc.  02-10041  Filed  4-23-02;  8:45  am) 

BltXINGCOOE  eSOO-SO-P 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

(OPP-2002-0044;  FRL-6835-8] 

EPA  Pesticide  Program  Dialogue 
Committee  (PPDC);  Notice  of  Put>lic 
iMeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA's  Office  of  Pesticide 
Programs  wiU  hold  a  public  meeting  of 
the  Pesticide  Program  Dialogue 
Committee  (PPDC)  on  May  9  and  10. 
2002.  An  agenda  will  be  available  by 
May  first  and  posted  on  EPA's  website 
at  www.epa.gov/pesticides/ppdc. 

DATES:  The  meeting  will  be  held  on 
Thursday,  May  9,  2002,  from  9  a.m.  to 
5  p.m.,  and  on  Friday.  May  10.  2002, 
from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Georgetown  University  Conference 
Center,  Salons  C  and  H,  3800  Reservoir 
Road,  NW,  Washington.  DC  20057  (202) 
687-3200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  (7501C)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  308-4775;  fax 
number:  (703)  308-4776:  e-mail  address: 
fehrenbach.margie@epa.gov. 

SUPPI.EMENTARY  INFORMATION: 


Background 

The  PPDC  is  composed  of  42  members 
appointed  by  EPA's  Deputy 
Administrator.  Committee  members 
were  selected  from  a  balanced  group  of 
participants  from  the  following  sectors: 
Pesticide  users,  grower,  and  commodity 
groups;  industry  and  trade  associations; 
environmental/public  interest;  and 
farmworker  groups;  Federal.  State  and 
tribal  governments;  public  health 
organizations;  animal  welfare;  and 
academia.  PPDC  was  established  to 
provide  a  public  fonun  to  discuss  a 
wide  variety  of  pesticide  regulatory 
development  and  reform  initiatives, 
evolving  public  policy  and  program 
implementation  issues,  and  science 
policy  issues  associated  with  evaluating 
and  reducing  risks  from  use  of 
pesticides. 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  persons  who  are  concerned 
about  implementation  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA);  the  Federal  Food,  Drug, 
and  Cosmetic  Act;  and  the  amendments 
to  both  of  these  major  pesticide  laws  by 
the  Food  .Quality  Protection  Act  (Public 
Law  104-170)  of  1996.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Docimients  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvkrw.epa.gov/fedrgstr/.  To  access 
information  about  PPDC,  go  directly  to 
the  Home  Page  for  EPA's  Office  of 
Pesticide  Programs  at  http:// 
www.epa.gov/pesticides/ppdc. 

2.  In  person.  The  Agency  has 
established  an  administrativerecord  for 
this  meeting  under  docket  control 
number  OPP-00439.  The  administrative 


record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  the  PPDC. 
This  administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Participate  in  this 
Meeting? 

PPDC  meetings  and  workshops  are 
open  to  the  public  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  9  (FACA),  Public  Law 
92-463.  Outside  statements  by  observers 
are  welcome.  Oral  statements  will  be 
limited  to  3-5  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  in  Section  2  above. 

List  of  Subjects 

Environmental  protection, 
Agriculture,  Chemicals,  Foods, 
Pesticides,  Biopesticides,  Tolerances, 
Emergency  exemptions.  Pests. 

Dated:  April  17.  2002. 

James  Jones, 
Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-10043  Filed  4-23-02;  8:45  a.m.] 
BiLUNG  CODE  SS60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0025;  FRL-6773-11 

Chloipyrifos-mathyl;  Receipt  of 
Request  for  Registration  Cancellation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  Dow 
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AgroSciences  LLC.  and  Gustafeon  LLC 
to  voluntarily  cancel  certain  pesticide 
registrations  of  products  containing  the 
active  ingredient  chlorp\Tifos-methyl. 
The  voluntary  cancellations  were 
received  from  Dow  AgroSciences  LLC 
on  January  31.  2001  and  Gustafson  LLC 
on  Februaiy  13.  2001.  EPA  will  decide 
whether  to  approve  the  request  after 
consideration  of  public  comments. 

DATES:  Comments  on  the  requested 
cancellation  of  product  and  use 
registrations  must  be  submitted  to  the 
address  provided  below  by  May  24, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0025  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Jacqueline  Mosby.  Special  Review 
and  Reregistration  Division  (7508C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460:  telephone  number:  (703) 
305-6792:  e-mail  address: 
mosby. jack.ie@epa, gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66284.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Cr>'stal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  mav  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identif\'  docket 
control  number  bPP-66284  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encr\'ption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-66284'  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

2.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

3.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 


Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Fridav,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency^ 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
vou  submit  to  EP.^  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  vou  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  vour  concerns. 

6.  Offer' alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identif\-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II,  What  Action  is  the  Agency  Taking? 

A.  Background 

EPA  is  publishing  this  notice  in 
response  to  registrants'  requests  to 
cancel  three  pesticide  products 
containing  chlorp\Tifos-methyl.  (See  the 
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table  below  for  specific  information 
regarding  the  cancellation  requests). 

Reregistration  Eligibility  Decision 
(RED)  documents  summarize  the 
findings  of  EPA's  reregistration  process 
for  individual  chemical  cases,  and 
reflect  the  Agency's  decision  on  risk 
assessment  and  risk  management  for 
uses  of  individual  pesticides. 
Chlorpyrifos-methyl  belongs  to  a  group 
of  pesticides  known  as 
organophosphates  (OPs).  EPA  has 
issued  a  Report  on  FQPA  Tolerance 
Reassessment  Progress  and  Risk 
Management  Decision  (TRED)  assessing 
the  risks  of  exposxire  from  chlorpyrifos- 
methyl.  EPA  will  also  consider  the 
cumulative  risks  from  all 
organophosphates.  as  they  all  share  a 
common  mechanism  of  toxicity, 
affecting  the  nervous  system  by 
inhibiting  cholinesterase. 

In  letters  received  by  EPA  on  January 
31,  2001  and  February  13.  2001.  the 
registrants  of  products  containing 
chlorpyrifos-methyl  agreed  to  several 
volimtary  measures  to  cancel  all 
products  with  this  active  ingredient. 
The  registrants  are  requesting 
cancellation  of  these  products  after 


determining  that  they  would  not  be 
generating  or  submitting  data  required 
by  EPA  under  section  3(c)(2)(B)  of 
FIFRA  to  support  continued  registration 
of  chlorp>Tifos  methyl  products. 

As  part  of  the  Agreement,  the 
signatory,  and  non-signatory  registrants, 
among  other  things,  agreed  to  cancel 
their  manufacturing  use  product  (EPA 
Reg.  No.  62719-42)  and  the  liquid 
formulaUons  (EPA  Reg.  No.  7501-41 
and  62719-43)  and  will  not  sell  nor 
distribute  the  products  after  December 
31.  2003.  All  sales,  distribution,  and  use 
of  existing  stocks  of  the  manufacturing 
use  product  and  liquid  formulations 
will  be  allowed  until  December  31, 
2004. 

EPA  will  consider  any  comments 
received  within  180  days  of  publication 
of  this  notice  in  the  Federal  Register 
prior  to  cancelling  affected  uses. 

B.  Request  for  Voluntary  Cancellation  of 
Manufacturing  Use,  and  Liquid 
Formulation  Products 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 


pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FIFRA  requires  that  EPA 
provide  a  180-day  conunent  period  on 
a  request  for  voluntary  termination  of 
any  minor  agricultursd  use  before 
granting  the  request,  unless:  (1)  The 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment.  EPA  anticipates 
granting  the  cancellation  request  shortly 
after  considering  the  comments  received 
during  the  30-day  comment  period  for 
this  notice. 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  the  following  companies  have 
submitted  a  request  to  cancel  three 
pesticide  products  uses  registered  under 
section  3  or  24(c)  of  FIFRA  containing 
chlorpyrifos-methyl.  These  registrations 
for  which  cancellations  were  requested 
are  in  Table  1 . 


Table  1  .—Registrations  with  Pending  Request  for  Cancellation 


Registration  No 


Product  Name 


7501^1 

62719-42 

62719-43 


Gustafson  Reldan  4E  (43  %)  Insecticide 
ReWan  F  Insecticidal  (97  %) 
Reldan  4E  (43.2%) 


Intended  Effective  Date  for  Cancellation 


December  31 ,  2004 
December  31 .  2004 
December  31 .  2004 


m.  What  is  the  Agency's  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register,  make 
reasonable  efforts  to  inform  persons 
who  rely  on  the  pesticide,  and  provide 
a  30-day  period  in  which  the  public 
may  comment.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  May  24,  2002.  This  vmtten 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 


have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  permit  persons  other 
than  the  registrant  to  sell,  distribute,  or 
use  existing  stocks  for  1  year  after 
December  31,  2003.  This  policy  is  in 
accordance  with  the  Agency's  statement 
of  policy  as  prescribed  in  the  Federal 
Register  of  June  26,  1991  (56  FR  29362) 
(FRL-3846-4).  Exceptions  to  this 
general  rule  will  be  made  if  a  product 
poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  Data 
Call-in.  In  all  cases,  product-specific 


disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Registrants  would  not  sell  or  distribute 
products  bearing  old  labeling  after  the 
stamped  approval  date  of  new  labels, 
i.e.,  labels  that  conform  to  the 
provisions  of  this  document.  The 
following  are  the  existing  stocks 
provisions  for  the  three  products  being 
canceled. 

Liquid  Formulations  and  Manufacturing 
Use  Product  (7501-41,  62719-43,  and 
62719-42) 

Liquid  formulation  and 
manufacturing  use  products  bearing  the 
EPA  approved  amended  labels  shall  not 
be  sold  or  distributed  by  registrants  after 
December  31,  2003.  Persons  other  than 
registrants  may  not  sell,  distribute,  or 
use  existing  stocks  after  December  31, 
2004.  In  lieu  of  putting  end  use  dates  on 
the  label,  registrants  have  agreed  to 
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notify  their  distributors  of  the  last  use 
date  and  the  rationale  for  it. 

Exception  to  these  general  rules  will 
be  made  in  specific  cases  when  more 
stringent  restrictions  on  sale, 
distribution,  or  use  of  the  products  or 
their  ingredients  have  already  been 
imposed,  as  in  a  Special  Review  action, 
or  where  the  Agency  has  identified 
significant  potential  risk  concerns 
associated  with  a  particular  chemical. 

List  of  Subjects 

Environmental  protection, 
Chlorpyrifos-methyl,  Pesticides  and 
pests,  Stored  grain. 

Dated;  April  2,  2002. 

Lois  A.  Rossi, 
Director.  Information  Resources  Services 
Division.  Office  of  Pesticide  Programs. 
[FR  Doc.  02-9654  Filed  4-23-02;  8:45  am) 
BILUNG  CODE  65G0-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0007;  FRL-6832-1] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  armounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-0007,  must 
be  received  on  or  before  May  24,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0007  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Marilyn  Mautz,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-6785;  e-mail  address: 
mautz.marilyn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

^j •i-.^c       Examples  of  poten- 

^°°^^                  ties 

1 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 

tunng 
Pesticide  manutac- 

tunng                    , 

This  hsting  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0007.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 


those  documents,  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Cn^'stal'Mall 
#2,  1921  lefferson  Davis  Highway. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703')  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number 'OPP-2002^007  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Ser\'ices  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  couner.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB' telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
vour  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-b00".  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries, 

D.  How  Should  I  Handle  CBI  That  1 
Want  to  Submit  to  the  Agency^ 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
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all  of  that  information  as  CBl. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 


additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  9.  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  Gowan  Company, 
and  represents  the  view  of  the  Gowan 
Company.  EPA  is  publishing  the 
petition  summary  verbatim  without 
editing  it  in  any  way.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Gowan  Company 

EPA  has  received  a  pesticide  petition 
from  Gowan  Company,  P.O.  Box  5569, 
Yuma,  AZ,  85366-5569  proposing, 
pursuant  to  section  408(d)  of  FFDCA,  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by:  (1)  Modifying  the  tolerance 
expression  in  40  CFR  180.145  (a) 
General,  from  "Tolerances  are 
established  for  combined  residues  of  the 
insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminofluoride)  in  or  on  the  following 
commodities:"  to  "Tolerances  are 
established  for  residues  of  fluoride 
arising  from  the  use  of  the  insecticidal 
fluorine  compoimds  cryolite  and 
synthetic  cryolite  (sodium 
aluminofluoride),  in  or  on  the  following 
conmiodities:";  (2)  renewing  and 
removing  the  time  limitations  for  potato 
and  potato  waste  tolerances,  as  an 
amendment  to  petitions  (December  5, 
1997  62  FR  64294)  (FRL-5756-5);  (3) 
modifying  the  existing  tolerances,  for 
cucumber  and  kiwifruit  to  reflect  the 
tolerance  expression  stated  as  residues 
of  fluoride;  (4)  modifying  existing 
tolerances  for  apricots,  nectarines,  kale, 
cranberry  and  plums  (included  in  the 
tolerance  modifications  for  plums  is  the 
relocation  in  40  CFR  180.145  from  (a)(1) 
to  (a)(c)),  as  a  followup  to  the  Cryolite 
Reregistration  Eligibility  Decision,  and 
as  recommended  by  the  Agency;  and  (5) 
establishing  new  tolerances  for  prunes 
and  the  berry  group  (Crop  Group  13)  as 
a  follow-up  to  the  Cryolite 
Reregistration  Eligibility  Decision,  and 
as  recommended  by  the  Agency.  The 
following  specific  actions  are  proposed: 

Modify  existing  tolerances: 


Apricots  from  7  ppm  to  10  parts  per 
million  (ppm) 

Cucumber  from  7  ppm  to  4  ppm 

Cranberry  from  7  ppm  to  2  ppm 

Kale  from  7  ppm  to  35  ppm 

Kiwi  from  15  ppm  to  8  ppm 

Nectarines  from  7  ppm  to  10  ppm 

Plums  ft'om  7  ppm  to  2  ppm 
(tolerance  with  regional  registration) 
Renew  tolerances  and  remove  time- 
limitation: 

Potatoes  -  2  ppm 

Potatoes,  waste  from  processing  22 
ppm 
Establish  new  tolerances: 

Berries  (crop  group  13)  -  0.5  ppm 
(replaces  separate  existing  tolerances  for 
blackberries,  blueberries,  boysenberries, 
dewberries,  loganberries,  raspberries 
and  youngberries 

Prunes  -  7  ppm  (tolerance  with 
regional  registration) 

EPA  has  determined,  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time,  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cryolite  in  plants  and  animals  was 
reviewed  in  the  Cryolite  Reregistration 
Eligibility  Decision  (RED)  of  1996  and  in 
the  December  5,  1997  Federal  Register. 
The  natiire  of  the  residues  in  plants  is 
understood.  Plant  residues  are  inorganic 
surface  residues  of  cryolite,  that  are 
measured  as  total  fluoride.  Uptake  and 
translocation  of  cryolite  residues  from 
soil  is  unlikely,  due  to  the  low  water 
solubility  of  cryolite. 

2.  Analytical  method.  Analytical 
methodology  was  reviewed  in  the 
Cryolite  Reregistration  Eligibility 
Decision  of  1996  and  in  the  December 
5,  1997  Federal  Register.  An  adequate 
analytical  method  (fluoride  specific 
electrode)  is  available  for  enforcement 
purposes  for  plant  and  animal  residues. 
The  limit  of  quantitation  is  0.05  ppm. 
EPA  has  previously  concluded  that, 
because  cryolite  is  an  inorganic  ionic 
compoimd,  the  requirement  for  data 
using  the  multi-residue  protocols  in  the 
Pesticide  Analytical  Manual  (PAM)  Vol. 
I  is  not  applicable. 

3.  Magnitude  of  residues.  Magnitude 
of  the  residue  studies  have  been 
reviewed  in  the  1996  cryolite  RED,  and 
in  the  December  5, 1997  Federal 
Register.  Magnitude  of  the  residue 
studies  have  been  conducted  at  the 
maximum  label  rates  for  the 
commodities.  Results  from  the  studies 
demonstrate  that  the  highest  fluoride 
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residues  will  not  exceed  the  proposed 
tolerances,  when  the  insecticide  is 
applied  following  the  label  use 
directions. 

B.  Toxicological  Profile 

The  cryolite  RED  concluded  that  the 
toxicological  data  base  was  adequate  for 
a  reregistration  eligibility  decision.  No 
additional  toxicology  requirements  were 
specified  in  the  RED.  The  cryolite 
residue  of  toxicological  concern  is 
fluoride;  and  health  effects  identified  for 
fluoride  in  humans  and  animals  are 
skeletal  and  dental  fluorosis.  Dental 
fluorosis  (mottling  of  tooth  enamel)  is 
not  considered  to  be  an  adverse  effect. 
Further,  the  Agency  has  determined  that 
although,  fluoride  accumulation  is 
demonstrated  in  a  number  of  studies, 
the  accumulation  itself  is  not 
considered  an  adverse  effect. 

1.  Acute  toxicity.  A  rat  acute  oral 
toxicity  study  (MRID  00138096)  showed 
an  LDso  greater  than  5,000  milligrams/ 
kilogram  (mg/kg).  A  rabbit  acute  dermal 
toxicity  study  (MRID  00128107) 
demonstrated  an  LDjo  of  2,100  mg/kg. 
An  LC^^o  >  2.06  milligrams  per  liter(  mg/ 
L)  and  <  5.03  mg/L  was  seen  in  an  acute 
inhalation  study  with  rats  (MRID 
00128107).Technical  cryolite  is  a 
moderate  eye  irritant  in  rabbits  (MRID 
00128106).  Crv'olite  is  not  a  skin  irritant 
to  rabbits  (MRJD  00128106)  and  is  not 

a  dermal  sensitizer  to  guinea  pigs  (MRID 
00138097). 

2.  Genotoxicty.  Cryolite  was  negative 
in  an  Ames  reverse  mutation  test  (MRID 
41838401)  using  Salmonella 
typhimurium  with  and  without 
activation  at  dose  levels  of  167.  500, 
1,670,  5,000,  7,500.  and  10.000 
microgram/plate  (|ig/plate).  Cr\'olite  was 
tested  in  an  in  vitro  chromosome 
aberration  assay  (MRID  41838402)  using 
human  lymphocytes  at  100,  500,  and 
1,000  microgram  milliliter  (|ig/ml),  with 
and  without  activation.  The  results  were 
negative.  Cryolite  was  also  negative  in 
an  unscheduled  DNA  synthesis  study 
(MRID  41838403)  with  rat  hepatocytes 
at  dose  levels  up  to  and  including  50  \ig/ 

mL. 

3.  Reproductive  and  developmental 
toxicity — i.  Reproductive  toxicity.  A 
two-generation  rat  reproduction  study 
(MRID  43387501)  was  conducted  with 
cryolite  at  dietan,'  dose  levels  of  0,  200, 
600,  and  1,800  ppm  (representing  0.  14, 
42,  and  128  milligrams/kilogram/day 
(mg/kg/day)  for  males  and  0,  16,  49.  and 
149  mg/kg/day  for  females,  respectively, 
during  premating).  The  systemic 
toxicity  no  observed  adverse  effect  level 
(NOAEL)  was  not  determined.  The 
lowest  observed  adverse  effect  level 
(LOAEL),  for  systemic  toxicity  was  200 
ppm  (15  mg/kg/day)  based  on  dental 


fluorosis.  The  NOAEL  and  LOAEL  for 
reproductive  toxicity  were  600  and 
1,800  ppm,  respectively  (46  and  138 
mg/kg/day)  based  on  decreased  pup 
body  weights. 

ii.  Developmental  toxicity.  A 
developmental  toxicity  study  was 
performed  with  cryolite  in  rats  (MRID 
00128112)  at  dose  levels  of  0.  750. 
1.500,  and  3,000  mg/kg/day  (gavage). 
The  NOAEL  for  both  developmental  and 
maternal  toxicity  was  3,000  mg/kg/day. 
At  this  dose  level,  the  only  obser\'ation 
was  whitening  of  the  teeth  of  dams. 

A  developmental  toxicity  study  was 
conducted  in  female  mice  (MRID 
42297902)  with  cryolite  at  dose  levels  of 
0,  30, 100,  and  300  mg/kg/day  (gavage). 
The  NOAEL  for  maternal  toxicity  was 
30  mg/kg/day  and  the  LOAEL  was  100 
mg/kg/day,  based  on  a  single  mortality 
in  this  group.  Fetuses  at  300  mg/kg/day 
exhibited  bent  ribs  and  bent  limb  bones. 
The  NOAEL  for  developmental  toxicity 
was  100  mg/kg/day.  The  LOAEL  was 
300  mg/kg/day  based  on  an  increase  in 
bent  ribs  and  bent  limbs. 

A  range-finding  developmental 
toxicity  study  in  female  rabbits  (MRID 
42297901),  tested  cr\'olite  at  dose  levels 
of  0,  10,  30,  100,  300,  and  1,000  mg/kg/ 
day  (gavage).  The  NOAEL  for  maternal 
toxicity  was  determined  to  be  10  mg/kg/ 
day  and  the  LOAEL  was  30  mg/kg/day 
based  on  an  increased  incidence  of  soft 
stool  and  dark  colored  feces  and 
decreased  defecation  and  urination.  The 
NOAEL  for  developmental  toxicity  was 
30  mg/kg/day.  The  developmental 
LOAEL  could  not  be  assessed  due  to 
excessive  maternal  toxicity  at  dose 
levels  of  >30  mg/kg/day. 

4.  Subchronic  toxicity.  Cryolite  was 
tested  in  a  28-day  range-finding  feeding 
study  in  rats  (MRJD  00128109).  at  dose 
levels  of  0,  250,  500,  1,000.  2.000.  4,000. 
10,000,  25.000,  and  50,000  ppm  in  the 
diet  (representing  approximately  0,  25. 
50,  100,  200,  400,  1,000,  2,500.  and 
5,000  mg/kg/day).  The  only  compound- 
related  effect  seen  in  this  study  was  a 
change  in  coloration  and  physical 
property  of  the  teeth.  A  NOAEL  was  not 
determined  in  this  study.  The  LOAEL  is 
250  ppm  (25  mg/kg/day)  based  on 
dental  fluorosis. 

In  a  90-day  rat  feeding  study  (MRID 
00158000),  cr\'olite  was  tested  at  dose 
levels  of  0,  50',  5,000,  and  50,000  ppm 
(corresponding  to  0,  3.8,  399.2  and 
4,172.3  mg/kg/day  in  males  and  0,  4.5, 
455.9,  and  4,758.1  mg/kg/day  in 
females).  The  NOAEL  was  50  ppm  (3.8 
mg/kg/day)  for  effects  other  than 
fluoride  accumulation.  The  LOAEL  was 
5,000  ppm  (399.2  mg/kg/day)  based  on 
lesions  observed  in  the  stomach. 

Crvolite  was  tested  in  a  90-day  dog 
feeding  study  (MRID  00157999)  at  dose 


levels  of  0.  500,  10,000.  and  50.000  ppm 
(corresponding  too.  17.  368,  and  1,692 
mg/kg/day).  The  NOAEL  was  10,000 
ppm  (368  mg/kg/day).  The  LOAEL  was 
50,000  ppm  (1,692  mg/kg/day)  for 
effects  other  than  fluoride 
accumulation. 

5.  Chronic  toxicity.  The  Agency 
concluded  in  the  cryolite  RED  that  the 
available  information  does  not  support 
the  regulation  of  cr\'olite  insecticides  as 
carcinogens.  The  Agency  has  classified 
crv'olite  as  a  Group  "D"  chemical  not 
classifiable  as  to  human  carcinogenicity. 
Further.  EPA  has  noted  that  fluoride  has 
been  the  subject  of  a  comprehensive 
review  by  the  National  Research 
Council  (National  Academy  of  Sciences 
Subcommittee  of  Health  Effects  of 
Ingested  Fluoride)  who  concluded  that, 
■  .  .  .the  available  laboratory  data  are 
insufficient  to  demonstrate  a 
carcinogenic  effect  of  fluoride  in 
animals."  and  that '   .  .    the  weight  of 
evidence  from  more  than  50 
epidemiological  studies  does  not 
support  the  hypothesis  of  an  association 
between  fluoride  exposure  and 
increased  cancer  risk  in  humans."  As 
stated  in  the  cr>-olite  RED.  the  .Agency 
is  in  agreement  with  the  conclusions 
reached  by  the  National  Academy  of 
Science  (NAS). 

The  following  specific  chronic/ 
oncogenicity  studies  are  included  in  the 
crA'olite  toxicology  data  base: 

A  2-vear  bioassav  in  B6C3F1  mice 
(HED  DOC  No,  009682)  was  conducted 
by  the  National  Toxicology  Program 
(NTP)  using  sodium  fluoride  as  the  test 
material  at  dose  levels  of  0.  25.  100.  and 
175  ppm,  in  water,  representing  0.  2  4, 
.  9.6,  and  16,7  mg/kg/day  in  males  and  0, 
"  2.8,  11.3.  and  18.8  mg/kg/day  in 
females.  The  NOAEL  was  less  than  25 
ppm  (2.4  mg/kg/day).  The  LOAEL  was 
25  ppm  (2.4  mg/kg/day)  based  on 
attrition  of  the  teeth  in  males, 
discoloration  and  mottling  of  the  teeth 
in  males  and  females  and  increased 
bone  fluoride  in  both  sexes,  NTP 
considered  that,  there  was  "no 
evidence"  of  carcinogenic  activity  in 
male  and  female  mice. 

A  2-vear  bioassav  in  F344/N  rats 
(HED  DOC  No,  009682)  also  was 
conducted  by  the  National  Toxicology 
Program  (NTP)  using  sodium  fluoride  as 
the  test  material  at  dose  levels  of  0,  25, 
100,  and  1 75  ppm.  in  water, 
representing  0,  1.3,  5,2.  and  8.6  mg/kg/ 
day  in  males  and  0,  1.3,  5,5.  and  9,5  mg/ 
kg/day  in  females.  Osteosarcoma  of  the 
bone  was  obser\-ed  only  in  1  male  of  50 
(1/50)  in  the  100  ppm  group  and  in  3 
of  80  (3/80)  males  in  the  1 75  ppm 
group.  The  NOAEL  was  less  than  25 
ppm  (1.3  mg/kg/day).  The  LOAEL  was 
25  ppm  (1.3  mg/kg/day)  based  on 
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mottling  of  teeth,  dentine  incisor 
dysplasia,  increased  serum,  urine  and 
bone  fluoride  leveds  in  males  and 
females  and  incisor  odontoblast  and 
incisor  ameloblast  degeneration  in 
males. 

EPA  concluded  in  the  cryolite  RED, 
that  the  NTP  studies  utilizing  sodium 
fluoride  in  lieu  of  cryolite  satisfy  the 
guideline  study  requirements  for  both 
the  rodent  chronic  feeding  study  and 
the  rat  carcinogenicity  study.  Fluoride 
has  been  identified  as  the  residue  of 
toxicological  concern  in  cryolite  and 
synthetic  cryolite,  and  these  compounds 
act  as  free  fluoride. 

A  1-year  chronic  dog  feeding  study 
(MRID  42575101)  was  conducted  with 
cryolite  at  dose  levels  of  0,  3,000, 
10.000,  and  30,000  ppm,  representing  0, 
95,  366,  and  1,137  mg/kg/day  in  males 
and  0, 105,  387,  and  1,139  mg/kg/day  in 
females  (in  terms  of  fluoride  the  doses 
are  0,  51, 198.  and  614  mg  F/kg/day  for 
males  and  0,  57,  209  and  615  mg  F/kg/ 
day  for  females).  The  NOAEL  was  less 
than  3,000  ppm  (95  mg/kg/day  in  males 
and  105  mg/kg/day  in  females).  The 
LOAEL  was  3,000  ppm  based  on 
increases  in  emesis,  nucleated  cells  in 
males,  renal  lesions  and  a  decrease  in 
urine  specific  gravity  in  females. 

6.  Animal  metabolism.  As  noted  in 
the  RED,  cryolite  behaves 
toxicologically  as  free  fluoride.  That  is, 
dissociation  produces  free  fluoride  ions 
which  are  assimilated  into  bone.  There 
are  numerous  references  in  the  open 
literature  concerning  the  metabolism  of 
cryolite  and  other  fluoride  salts.  The 
National  Research  Council  concluded  in 
their  1993  comprehensive  report  titled 
Health  Effects  of  Ingested  Fluoride,  that 
fluoride  is  readily  absorbed  by  the  gut 
and  rapidly  becomes  associated  with 
teeth  and  bones.  The  remaining  fluoride 
is  eliminated  almost  exclusively  by  the 
kidneys  with  the  rate  of  renal  clearance 
related  directly  to  urinary  pH. 

7.  Metabolite  toxicology.  The  active 
moiety  of  cryolite  is  free  fluoride,  which 
does  not  further  metabolize. 

8.  Endocrine  disruption.  No  effects 
similar  to  those  produced  by  naturally 
occurring  estrogens,  or  other  endocrine 
effects  have  been  noted. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  tier  3,  partially 
refined,  chronic  DEENf  m  analysis  has 
been  conducted  for  cryohte.  In  this 
assessment,  the  most  highly  exposed 
population  subgroup  was  determined  to 
be  children  1-6  years  old,  at  0.0067  mg/ 
kg/day,  or  5.9%  of  the  toxicological 
endpoint  used  for  risk  assessment.  The 
estimated  dietary  exposure  in  this 
assessment  for  cryolite  is  below  EPA"s 
level  of  concern  for  chronic  exposiire  for 


all  population  subgroups.  Grapes  and 
grape  products  cire  the  largest 
contributors  to  dietary  exposure 
estimates  for  all  population  subgroups. 
Lettuce  was  also  a  significant  source  of 
exposure  for  adult  populations. 

i.  Food.  No  acute  endpoints  have  been 
identified  for  cryolite.  For  the  chronic 
dietary  exposure  assessment,  EPA  has 
determined  that  the  dose  to  be  used  for 
risk  assessment  for  exposure  to  fluoride 
is  0.114  mg  F/kg/day,  per  the  1996 
Cryolite  RED.  This  value  is  used  for  all 
population  subgroups,  and  is  derived 
from  a  maximum  acceptable  amount  of 
fluoride  in  drinking  water 
recommended  to  the  EPA  by  the 
Surgeon  General  as  providing  an 
adequate  margin  of  safety  for  avoiding 
skeletal  fluorosis  (1996  Cryolite  RED). 
Tolerance  level  residues  were  assumed 
in  this  assessment  for  all  crops.  The 
tolerance  expression  currently  used  in 
the  Code  of  Federal  Regxilations  (40  CFR 
180.145)  for  all  cryolite  tolerances  is 
described  as  "the  combined  residues  of 
the  insecticidal  fluorine  compounds 
cryolite  and  synthetic  cryolite  (sodium 
aluminum  fluoride)  in  or  on  the 
following  agricultural  commodities." 
For  this  assessment,  the  cryolite 
tolerances  have  all  been  converted  into 
ppm  as  fluoride  and  the  toxic  endpoint 
is  also  expressed  as  ppm  fluoride. 

Estimates  of  percent  crop-treated  data 
were  incorporated  into  the  assessment 
where  they  were  available,  or  could  be 
reasonably  translated  from  related 
crops,  but  100%  crop- treated  (%CT)  was 
assumed  for  cranberries,  mint,  and 
berries.  The  estimates  of  percent  crop- 
treated  were  taken  from  BEAD  estimates 
in  the  1996  RED.  Experimental 
processing  factors  were  used  for  mint, 
oil,  grape  raisins,  grape  juice,  juice 
concentrate;  and  for  citrus  juices,  juice 
concentrates,  and  citrus  peel.  For  all 
other  commodities  DEEM"™  default 
process  factors  were  used. 

ii.  Drinking  water.  The  cryolite  RED 
concludes  that  use  of  cryolite  shoidd 
have  negligible  impacts  on  fluoride 
levels  in  ground  and  surface  water. 
However,  fluoride  is  intentionally 
supplemented  to  drinking  water  for 
prevention  of  dental  caries,  and  may 
also  be  present  at  natural  background 
levels.  Levels  of  fluoride  in/ on  food 
from  the  agricultural  use  of  cryolite  plu^ 
fluoride  levels  in  U.S.  drinking  water 
supplies,  results  in  a  daily  intake  of 
fluoride  of  approximately  0.064  mg/kg/ 
day  for  the  most  highly  exposed 
population  subgroup,  children  1-6  years 
old.  This  is  56%  of  the  dose  used  for 
chronic  risk  assessment  (0.114  mg/kg/ 
day),  which  represents  a  level,  which 
provides  no  known  or  anticipated 
adverse  health  effect  as  determined  by 


the  Surgeon  General.  For  the  U.S. 
population,  the  exposure  estimate  is 
0.060  mg/kg/day  (53%  of  the  dose  used 
for  risk  assessment). 

2.  Non-dietary  exposure.  Non-dietary 
exposure  to  cryolite  is  anticipated  to  be 
negligible. 

D.  Cumulative  Effects 

EPA  has  not  determined,  that  any 
pesticidal  substance  has  a  common 
mechanism  of  toxicity  with  cryolite. 

E.  Safety  Determination 

1.  U.S.  population.  For  the  U.S. 
population,  the  combined  exposure 
estimate  to  fluoride  from  the 
agricultural  use  of  cryolite  plus  drinking 
water  is  0.060  mg/kg/day. 

2.  Infants  and  children.  Levels  of 
fluoride  in/on  food  from  the  agricultural 
use  of  cryolite  plus  fluoride  levels  in 
U.S.  drinking  water  supplies  results  in 

a  daily  intake  of  fluoride  of 
approximately  0.064  mg/kg/day  for  the 
most  highly  exposed  population 
subgroup,  children  1-6  years  old. 

F.  International  Tolerances 

No  Canadian,  Codex  or  other 
international  tolerances  currently  exist 
for  cryolite. 
[PR  Doc.  02-9655  Filed  4-23-02;  8:45  am] 
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action:  Notice. 

SUMMARY:  This  document  modifies 

package  bidding  procedures  and  other 

procedural  issues  in  the  747-762  and 

777-792  MHz  Bands  to  commence  on 

June  19,  2002. 

DATES:  Auction  No.  31  is  scheduled  for 

June  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  questions:  Howard  Davenport 

(202)  418-0660  or  e-mail 

hdavenpo@fcc.gov  For  general  auction 

questions:  Craig  Bomberger  (202)  418- 

0660  or  e-mail  cbomberg@fcc.gov  or 

Kathy  Garland  (717)  338-2888  or  e-mail 

kgarland@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Auction  No.  31  Further 
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Procedures  Public  Notice  released 
March  19,  2002  as  modified  by  an 
erratum  dated  April  16,  2002.  The 
complete  modified  text  of  the  Auction 
No.  31  Further  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  reguleir  business  houjs 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW. 
Room  CY-A257.  Washington,  DC, 
20554.  The  Auction  No.  31  Further 
Procedures  Public  Notice  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
hiternational.  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC. 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

I.  General  Information 

A.  Introduction 

1.  By  the  Auction  No.  31  Further 
Procedures  Public  Notice,  the  Wireless 
Telecommxmications  Bureau  ("Bureau") 
announces  the  procedures,  minimum 
opening  bids,  and  aggregate  reserve 
price  for  the  upcoming  auction  of 
licenses  in  the  747-762  and  777-792 
MHz  ("Upper  700  MHz")  bands 
scheduled  for  June  19,  2002  ("Auction 
No.  31").  In  a  series  of  prior  public 
notices,  the  Bureau  sought  comment  on 
and  announced  various  Atiction  No.  31 
procedures.  In  the  present  public  notice, 
the  Bureau  sets  forth  a  single  set  of 
procedures,  minimimi  opening  bids, 
and  an  aggregate  reserve  price 


consolidating  prior  Auction  No.  31 
procedures  public  notices. 

i.  Background  of  Proceeding 

2.  Historically,  the  746-806  MHz 
band  has  been  used  exclusively  by 
television  stations  (Channels  60-69).  In 
the  Balanced  Budget  Act  of  1997, 
Congress  directed  the  Commission  to 
reallocate  this  spectrum  for  public 
safety  and  commercial  use  by  December 
31,  1997,  and  to  commence  competitive 
bidding  for  commercial  licenses  on  the 
reallocated  spectrum  after  January  1 , 
2001.  Incumbent  analog  television 
broadcasters,  however,  may  continue 
operations  until  December  31,  2006, 
and,  under  certain  circumstances,  may 
be  able  to  extend  their  operations 
beyond  that  date. 

3.  In  the  Upper  700  MHz  First  Report 
and  Order,  65  FR  3139  ( January  20, 
2000),  the  Commission  adopted  service 
rules  for  the  commercial  use  of  the 
Upper  700  MHz  bands  that  enable  the 
broadest  possible  use  of  this  spectrum, 
consistent  with  sound  spectrum 
management.  In  its  service  rules,  the 
Commission  divided  the  Upper  700 
MHz  bands  into  one  20-megahertz  block 
(consisting  of  paired  10  megahertz 
blocks)  and  one  10-megahertz  block 
(consisting  of  peiired  5  megahertz 
blocks).  The  Commission  will  license 
the  blocks  in  the  Upper  700  MHz  bands 
over  six  700  MHz  band  Economic  Area 
Groupings  ("EAGs").  All  operations  in 
the  Upper  700  MHz  bands  will  be 
generally  regulated  under  the 
framework  of  part  27"s  technical, 
licensing,  and  operating  rules. 

Upper  700  MHz  Band  Licenses 


4.  In  subsequent  proceedings,  the 
Commission  provided  guidance  on  its 
review  of  applications  for  approval  of 
voluntary'  agreements  accelerating  the 
transition  of  incumbent  analog 
television  licensees  and  opening  these 
bands  for  new  700  MHz  licensee  use. 
and  several  potential  mechanisms  to 
advance  the  spectrum  clearing  process 
In  connection  with  three-way  spectrum 
clearing  agreements  (which  would 
provide  for  TV  incumbents  on  television 
Channels  59-69  to  agree  with  new  700 
MHz  wireless  licensees  to  relocate  to 
lower  band  T\'  channels  that,  in  turn, 
would  be  voluntarily  cleared  by  the 
lower  band  TV  incumbents),  the 
Commission  also  provided  guidance  on 
interference  issues  that  may  arise  from 
a  proposal  to  relocate  a  broadcast 
operation  to  a  channel  below  Charmel 
59.  and  adopted  various  procedural 
changes  in  order  to  streamline  the 
process  of  reviewing  regulatory-  requests 
needed  to  effectuate  private  band- 
clearing  agreements. 

ii.  Licenses  To  Be  Auctioned 

5.  Twelve  licenses  in  the  Upper  700 
MHz  bands  will  be  available  in  Auction 
No.  31.  These  licenses  consist  of  one  20 
megahertz  license  (consisting  of  paired 
10  megahertz  blocks)  and  one  10 
megahertz  license  (consisting  of  paired 
5  megahertz  blocks)  in  each  of  six  700 
MHz  band  EAGs.  These  licenses  are 
listed  in  Attachment  A  of  the  Auction 
No.  31  Further  Procedures  Public  Notice 
and  are  shown  in  the  table  here. 


Pacific 


Central/moun- 
tain 


Great  lakes 


Southeast 


Mid-atlantic 


Northeast 


10  MHz  i  WX-EAG706-C  WX-EAG705-C      WX-EAG704-C      WX-EAG703-C 

20  MHz  """" '  WX-EAG706-D  WX-EAG705-D      WX-EAG704-D      WX-EAG70:^D 


WX-EAG702-C 
WX-EAG702-D 


WX-EAG701-C 
WX-EAG701-D 


6.  Bidders  may  bid  on  individual 
licenses.  In  addition,  bidders  will  be 
permitted  to  create  and  bid  on  up  to 
twelve  different  packages  of  their  own 
choosing  during  the  course  of  the 
auction.  Bidders  will  not  be  required  to 
identify-  or  create  their  packages  before 
the  start  of  the  auction,  but  may  create 
their  packages  as  the  auction  progresses. 

7.  In  the  Auction  No.  31  Further 
Modifications  Comment  Public  Notice, 
67  FR  6925  (February  14,  2002),  the 
Bureau  sought  comment  regarding  the 
potential  inclusion  in  Auction  No.  31  of 
24  additional  licenses  from  the  698-746 
MHz  band  (the  "Lower  700  MHz" 
band).  The  licenses  available  for  auction 


in  the  Lower  700  MHz  band  consist  of 
24  licenses  to  use  spectrum  in  the  700 
MHz  band  EAGs  (four  in  each  of  the  six 
EAGs)  and  734  licenses  to  use  spectrum 
in  Metropolitcm  Statistical  Areas/Rural 
Statistical  Areas  ("MSA/RSAs").  The 
Bureau  sought  comment  on  any 
potential  advantages  or  disadvantages  of 
enabling  bidders  in  Auction  No.  31  to 
create  and  bid  on  packages  containing 
700  MHz  band  EAG  licenses  from  both 
the  Upper  and  Lower  700  MHz  bands. 
The  Efureau  also  sought  comment  on 
this  issue  in  a  public  notice  regarding 
the  auction  of  licenses  from  the  Lower 
700  MHz  band  ("Auction  No.  44"), 


8.  Commenters  were  divided  on 
whether  to  include  the  24  Lower  700 
MHz  band  EAG  licenses  in  Auction  No. 
31.  Commenters  favoring  the  inclusion 
of  the  Lower  700  MHz  band  EAG 
licenses  in  Auction  No.  31  tended  to 
focus  on  separating  the  Lower  700  MHz 
band  EAG  licenses  from  the  734  Lower 
700  MHz  band  MSA/RSA  licenses 
rather  than  on  combining  the  24  Lower 
700  MHz  band  EAG  licenses  with  the  12 
Upper  700  MHz  band  EAG  licenses. 
Commenters  opposing  inclusion  tended 
to  focus  on  the  possibility  that 
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continuing  rule  making  proceedings  in 
the  Lower  700  MHz  band  might  delay 
auction  of  those  licenses  and  any  other 
licenses  grouped  with  them,  including 
the  Upper  700  MHz  band  licenses. 

9.  After  careful  review  of  the 
comments,  the  Bureau  concludes  that  it 
will  not  include  the  24  Lower  700  MHz 
EAG  licenses  in  Auction  No.  31  with  the 
Upper  700  MHz  EAG  licenses.  The 
Bureau  is  not  persuaded  that  grouping 
the  MSA/RSA  licenses  in  an  auction 
with  the  Lower  700  MHz  EAG  licenses 
will  create  a  disadvantage  to  small 
businesses  and  rural  telephone 
companies.  We  do  not  agree  with  those 
commenters  that  believe  that  separating 
the  734  MSAs/RSAs  from  the  24  EAGs 
would  provide  greater  opportimities  for 
small  businesses  and  rurad  telephone 
companies.  Larger  entities  that  do  not 
qualify  for  bidding  credits  would 
continue  to  be  eligible  to  participate  in 
an  auction  of  the  734  MSA/RSA 
licenses,  hi  the  Lower  700  MHz  Report 
and  Order.  67  FR  5491  (February  6, 
2002),  the  Commission  adopted  MSAs/ 
RSAs  as  the  licensing  area  for  a  portion 
of  the  Lower  700  MHz  band  to  promote 
opportunities  for  a  wide  variety  of 
applicants,  including  small  and  riiral 
wireless  providers,  to  obtain  spectrum. 
However,  the  Commission  did  not 
decide  to  restrict  eligibility  for  these 
licenses  to  small  and  rural  service 
providers.  Because  the  Commission 
adopted  licensing  rules  for  the  Lower 
700  MHz  band  that  provide  for  open 
eligibility,  the  Bureau  declines  to 
consider  license  groupings  for  the 
purpose  of  discouraging  participation  in 
the  auction  by  any  particular  class  of 
bidders.  We  disagree  with  those 
commenters  who  suggest  that  grouping 
the  MSA/RSA  hcenses  with  the  EAG 
licenses  in  the  Lower  700  MHz  band 
may  discourage  many  smaller  carriers 
from  participating  in  Auction  No.  44. 
The  Commission  has  sought  to  provide 
small  businesses  with  an  opportunity  to 
successfully  compete  against  larger, 
well-financed  bidders  by  defining  three 
tiers  of  small-businesses  that  are  eligible 
for  bidding  credits.  As  the  Commission 
noted  in  the  Lower  700  MHz  Report  &■ 
Order,  the  use  of  a  third  small  entity 
definition  may  result  in  the 
dissemination  of  licenses  among  an 
even  wider  range  of  small  business 
entities,  consistent  with  its  obligations 
under  section  309(j)(3)(B)  of  the  Act. 

B.  Rules  and  Disclaimers 

i.  Relevant  Authority 

10.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
Upper  700  MHz  bands  contained  in  title 


47,  part  27  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  title  47,  part  1  of  the  Code 
of  Federal  Regulations. 

11.  Prospective  bidders  also  must  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "Terms")  contained  in  the 
Commission's  rulemakings  regarding 
the  Upper  700  MHz  bands,  including 
the  Reallocation  and  Reconsideration, 
63  FR  6669  (February  10, 1998)  and  63 
FR  63798  (November  17, 1998);  Upper 
700  MHz  First  Report  and  Order;  the 
Upper  700  MHz  Memorandum  Opinion 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  65  FR  42960 
(July  12.  2000);  the  Upper  700  MHz 
Third  Report  and  Order.  66  FR  10204 
(February  14,  2001);  and  the  Upper  700 
MHz  Third  Report  and  Order 
Reconsideration,  66  FR  51594  (October 
10,  2001);  as  well  as  the  Commission's 
rulemakings  regarding  competitive 
bidding,  such  as  the  Part  1  Fifth  Report 
and  Order,  65  FR  52323  (August  29. 
2001). 

12.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  our  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://wireless.fcc.gov/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW, 
Room  CY-A257.  Washington,  DC,  20554 
or  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  When 
ordering  documents  from  Qualex,  please 
provide  the  appropriate  FCC  number 
(for  example,  FCC  00-5  for  the  700  MHz 
First  Report  &■  Order). 

ii.  Prohibition  of  Collusion 

13.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 


strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  payment  deadline  after  the 
auction.  Bidders  competing  for  licenses 
in  the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
[e.g.,  law  firm  or  consulting  firm).  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule. 

14.  However,  the  Bureau  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  In 
Auction  No.  31,  for  example,  the  nde 
would  apply  to  any  applicants  bidding 
for  the  same  700  MHz  Band  EAG. 
Therefore,  applicants  that  apply  to  bid 
for  "all  markets"  are  precluded  from 
communicating  with  all  other 
applicants  imtil  after  the  down  payment 
deadline.  However,  applicants  may 
enter  into  bidding  agreements  before 
filing  their  FCC  Form  175,  as  long  as 
they  disclose  the  existence  of  the 
agreement(s)  in  their  Form  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 
identified  on  the  short-form  application 
pursuant  to  §  1.2105(c)  of  the 
Conunission's  rules,  even  if  the 
agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  applicants  for  licenses  covering 
the  same  geographic  areas.  By  signing 
their  FCC  Form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c). 

15.  hi  addition,  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
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substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §§  1.65  and  1.2105 
require  an  auction  applicant  to  notify 
the  Conunission  of  any  violation  of  the 
anti-collusion  rules  upon  learning  of 
such  violation.  Bidders  therefore  are 
required  to  make  such  notification  to 
the  Commission  immediately  upon 
discovery. 

16.  A  summary  listing  of  documents 
from  the  Commission  and  the  Bureau 
addressing  the  application  of  the  anti- 
collusion  rides  may  be  found  in 
Attachment  I  of  the  Auction  No.  31 
Further  Procedures  Public  Notice. 

iii.  Interference  Protection  of  Television 
Services 

17.  Licensees  operating  on  the 
spectrum  associated  with  Channels  60, 
61,  62.  65.  66,  and  67  must  comply  with 
the  co-channel  and  adjacent  channel 
provisions  of  §  27.60  of  the 
Commission's  rules.  For  exemiple,  a 
licensee  operating  on  any  portion  of  the 
10  megahertz  block  (i.e.,  between  752 
MHz  and  762  MHz)  that  coincides  with 
Channel  61  will  have  to  provide  co- 
channel  protection  to  television  stations 
operating  on  Channel  61  and  adjacent 
channel  protection  to  television  stations 
operating  on  Channels  60  and  62 
(including  digital  television  ("DTV") 
stations);  and  any  licensee  operating  on 
any  portion  of  the  10  megahertz  block 
that  coincides  with  Channel  62  will 
have  to  provide  co-channel  protection  to 
television  stations  operating  on  Channel 
62  and  adjacent  chaimel  protection  to 
television  stations  operating  on 
Channels  61  and  63.  Licensees  operating 
on  spectrum  between  747  MHz  and  752 
MHz  (Channel  60),  in  addition  to 
providing  co-channel  protection  to 
Chaimel  60  television  stations,  will  have 
to  provide  adjacent  channel  protection 
to  television  stations  operating  on  both 
Chaimel  61  and  59.  New  Upper  700 
MHz  licensees  will  also  have  to  comply 
with  any  additional  technical 
requirements  or  interference  protection 
requirements  that  may  be  adopted  in  the 
future  as  a  result  of  pending  and  future 
rulemaking  proceedings.  These 
interference  obligations  will  remain  in 
force  imtil  the  end  of  the  DTV  transition 
period,  at  which  time  analog  TV  and 
DTV  broadcasters  will  be  required  to 
vacate  both  the  Upper  and  Lower  700 
MHz  bands. 

(a)  Negotiations  With  Incumbent 
Broadcast  Licensees 

18.  The  Commission  has  established  a 
policy  of  facilitating  voluntary  clearing 
of  the  700  MHz  bands  to  allow  for  the 
introduction  of  new  wireless  services 
and  to  promote  the  transition  of 


incumbent  analog  television  licensees  to 
DTV  service.  The  Commission 
established  its  policies  on  voluntary 
clearing  for  the  Upper  700  MHz  Band  in 
a  series  of  orders.  The  Commission 
initially  stated  that  it  would  "consider 
specific  regulatory  requests  needed  to 
implement  voluntar>'  agreements" 
between  incumbent  broadcasters  and 
new  licensees  to  clear  the  Upper  700 
MHz  Band  early,  if  consistent  with 
public  interest.  Subsequently,  the 
Commission  established  a  rebuttable 
presumption  favoring  the  grant  of 
requests  that  would  both  result  in 
certain  specific  benefits  and  avoid 
specific  detriments.  These  policies  were 
later  extended  to  "three-way"  band 
clearing  arrangements,  in  which  non- 
Channel  59-69  broadcasters  were  also 
potential  parties.  Subsequently,  the 
Commission  provided  certain  additional 
flexibility  to  facilitate  voluntary 
agreements  for  early  clearing  and 
granted  a  request  for  relief  from  two 
specific  DTV-related  requirements.  In 
considering  such  requests,  the 
Commission  will  consider  whether 
grant  of  the  request  would  result  in 
public  interest  benefits,  such  as  making 
new  or  expanded  public  safety  or  other 
wireless  services  available  to  consumers 
or  deploying  wireless  service  to  rural  or 
other  underserved  communities.  The 
Conunission  intends  to  weigh  these 
benefits  against  any  likely  public 
interest  costs,  such  as  the  loss  of  any  of 
the  foiu'  stations  in  the  designated 
market  area  with  the  largest  audience 
share,  the  loss  of  the  sole  service 
licensed  to  the  local  community,  the 
loss  of  a  community's  sole  service  on  a 
channel  reserved  for  noncommercial 
educational  broadcast  service,  or  a 
negative  effect  on  the  pace  of  the  DTV 
transition  in  the  market.  For  example, 
the  Commission  would  consider  the 
availability  of  the  licensee's  former 
analog  programming  within  the  service 
area,  through  simulcast  of  the 
programming  on  the  licensee's  DTV 
channel  or  distribution  of  the 
programming  on  cable  or  DBS,  or  the 
availability  of  similar  broadcast  services 
within  the  service  area  (e.g.,  whether  the 
lost  service  is  the  only  network  service, 
the  only  source  for  local  service,  or  the 
only  source  for  otherwise  unique 
broadcast  service). 

(b)  Canadian  and  Mexican  Border 
Regions 

19.  There  are  currently  separate 
agreements  with  Canada  and  Mexico 
covering  TV  broadcast  use  of  the  UHF 
470-806  MHz  band.  Such  agreements 
do  not  reflect  the  additional  use  or 
services  adopted  in  the  700  MHz  First 
Report  &■  Order  ioT  746-764  and  776- 


794  MHz  bands.  While  the  Commission 
staff  has  been  involved  in  discussions 
with  both  countries  regarding 
coordination  of  interference  criteria  for 
the  use  of  these  bands  in  the  border 
areas  for  the  additional  ser\ices. 
agreements  have  yet  to  be  reached 
Therefore,  until  such  agreements  have 
been  finalized,  the  Commission  found  it 
necessarv"  to  adopt  certain  interim 
requirements  for  licenses  in  these  bands 
along  the  Canada  and  Mexico  borders 
Accordingly,  licenses  issued  for  these 
bands  within  120  km  of  the  borders 
were  made  subject  to  whatever  future 
agreements  the  United  States  developed 
with  those  two  countries.  Because  the 
existing  agreements  for  the  protection  of 
TV  stations  in  those  countries  are  still 
in  effect  and  must  be  recognized  until 
they  are  replaced  or  modified  to  reflect 
the  new  uses,  the  Commission  decided 
that  licenses  in  the  border  areas  will  be 
granted  on  the  condition  that  harmful 
interference  may  not  be  caused  to.  but 
must  accept  interference  from,  UHF  TV 
transmitters  in  Canada  and  Mexico, 
Furthermore,  the  Commission  pointed 
out  that  modifications  may  be  necessary 
to  comply  with  whatever  provisions  are 
ultimately  specified  in  future 
agreements  with  Canada  and  Mexico 
regarding  the  use  of  these  bands. 

iv.  Due  Diligence 

20.  Potential  bidders  are  reminded 
that  there  are  a  number  of  incumbent 
broadcast  television  licensees  already 
licensed  and  operating  in  the  746-764 
and  776-794  MHz  bands  (television 
Channels  60-62  and  65-67)  that  will  be 
subject  to  the  upcoming  auction.  As 
discussed  previously  in  greater  detail, 
the  Commission  made  clear  that 
geographic  area  licensees  operating  on 
the  spectrum  associated  with  Channels 
60.  61.  62,  65.  66,  and  67  must  comply 
with  the  co-channel  and  adjacent 
channel  provision  of  §  27.60  of  the 
Commission's  rules.  In  addition, 
geographic  area  licensees  operating 
fixed  stations  in  the  746-764  MHz  band 
must  comply  with  the  relevant 
provisions  for  "base  stations"  in 

§§  27.60  and  90.309  of  the 
Commission's  rules:  and  licensees 
operating  fixed  stations  in  the  776-794 
MHz  band  must  comply  with  the 
relevant  provisions  for  "control 
stations"  in  those  sections  of  the  rules. 

21.  These  limitations  may  restrict  the 
ability  of  such  geographic  licensees  to 
use  certain  portions  of  the 
electromagnetic  spectrum  or  provide 
service  to  certain  regions  in  their 
geographic  license  areas.  To  aid 
potential  bidders,  the  Bureau  will 
shortly  issue  a  Due  Diligence 
Announcement  listing  incumbent 
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licensees  operating  in  these  bands.  The 
Commission  makes  no  representations 
or  guarantees  that  the  matters  listed  in 
this  Due  Diligence  Announcement  are 
the  only  pending  matters  that  could 
affect  spectnmi  availability  in  these 
services. 

22.  Potential  bidders  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 
evaluating  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on,  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  31. 

23.  Potential  bidders  also  should  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA"), 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  and  relate  to 
particular  applicants  or  incumbent 
licensees.  In  addition,  certain  decisions 
reached  in  this  proceeding  may  be 
subject  to  judicial  appeal  and  may  be 
the  subject  of  additional  reconsideration 
or  appeal.  We  note  that  resolution  of 
these  matters  could  have  an  impact  on 
the  availability  of  spectrum  in  Auction 
No.  31.  In  addition,  although  the 
Conunission  will  continue  to  act  on 
pending  applications,  requests  and 
petitions,  some  of  these  matters  may  not 
be  resolved  by  the  time  of  the  auction. 
To  aid  potential  bidders,  the  Bureau 
will  issue  shortly  a  Due  Diligence 
Announcement  listing  matters  pending 
before  the  Commission  that  relate  to 
licenses  or  applications  in  these 
services.  The  Commission  makes  no 
representations  or  guarantees  that  the 
listed  matters  are  the  only  pending 
matters  that  could  affect  spectrum 
availability  in  these  services. 

24.  In  addition,  potential  bidders  may 
research  the  licensing  database  for  the 
Media  Bureau  on  the  Internet  in  order 
to  determine  which  frequencies  are 
already  licensed  to  incumbent  licensees. 
The  Conunission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  in  its  databases  or  any  third 
party  databases,  including,  for  example, 
court  docketing  systems.  Furthermore, 
the  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
into  the  database.  Potential  bidders  are 
strongly  encouraged  to  physically 
inspect  any  sites  located  in  or  near  the 
EAG  for  which  they  plan  to  bid. 

25.  Licensing  records  for  the  Media 
Bureau  are  contained  in  the  Media 
Bureau's  Consolidated  Data  Base  System 


(CDBS)  and  may  be  researched  on  the 
Internet  at  http://wireless.fcc.gov/mb/ 
databases/.  Potential  bidders  may  query 
the  database  online  and  download  a 
copy  of  their  search  results  if  desired. 
Detailed  instructions  on  using  Search 
for  Station  Information,  Search  for 
Ownership  Report  Information  and 
Search  for  Application  Information  and 
downloading  query  results  are  available 
online  by  selecting  the  CDBS  Public 
Access  (main)  button  at  the  bottom  of 
the  Electronic  Filing  and  Public  Access 
list  section.  The  database  searches 
return  either  station  or  application  data. 
The  application  search  provides  an 
application  link  that  displays  the 
complete  electronically  filed  application 
in  application  format.  An  AL/TC  search 
under  the  application  search  link 
permits  searching  for  Assignment  of 
License/Transfer  of  Control  groups 
using  the  AL/TC  group  lead  application. 
For  further  details,  click  on  the  Help 
file. 

26.  Potential  bidders  should  direct 
questions  regarding  the  search 
capabilities  of  CDBS  to  the  Media 
Blu-eau  help  line  at  (202)  418-2662,  or 
via  e-mail  at  mbinfo@fcc.gov. 

v.  Bidder  Alerts 

27.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

28.  The  FCC  makes  no  representations 
or  warranties  about  the  use  tjf  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
pjirties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  venture. 

29.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  31  to 
deceive  and  defraud  unsuspecting 


investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example,  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 

•  The  amount  of  investment  is  less 
than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"). 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federeJ  securities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

30.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  31  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

vi.  National  Environmental  Policy  Act 
("NEPA")  Requirements 

31.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facility  is  a  federal  action  and 
the  licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  enviroiunental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
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critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  licensee  must  also  prepare 
environmental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 


i.  Auction  Date 

32.  The  auction  will  begin  on 
Wednesday,  June  19.  2002.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
licenses  and  packages  will  be  conducted 
on  each  business  day  until  bidding  has 
stopped  on  all  licenses  and  packages. 

ii.  Auction  Title 

33.  Auction  No.  31— Upper  700  MHz 
Band 

iii.  Bidding  Methodology 

34.  The  bidding  methodology  for 
Auction  No.  31  will  be  simultaneous 
multiple  round  with  package  bidding 
(SMR-PB).  The  Commission  will 
conduct  this  auction  over  the  Internet. 
Telephonic  bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network,  which  requires 
access  to  a  900  number  telephone 
service,  will  be  available  as  well  for  a 
fee  of  $2.30  per  minute.  Qualified 
bidders  are  permitted  to  bid 
telephonically  or  electronically. 

iv.  Pre-Auction  Dates  and  Deadlines 

35.  These  are  important  dates  relating 
to  Auction  No.  31: 
Auction  Seminar — April  30.  2002 
Short-Form  Application  (FCC  FORM 

175)_Mav  8,  2002;  6  p.m.  ET 
Upfront  Payments  (via  wire  transfer)— 

Mav  28,  2002;  6  p.m.  ET 
Mock  Auction— June  13-14,  2002 
Auction  Begins— June  19,  2002 

V,  Requirements  For  Participation 

36.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6  p.m. 
ET,  Mav  8,  2002. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  ET.  May 
28,  2002. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

•  Comply  with  all  rules  set  forth  in 
the  Commission's  order  in  WT  Docket 
No.  99-168,  Service  Rules  for  the  74&- 
764  and  77&-794  MHz  Bands,  and 
Revisions  to  part  27  of  the 
Commission's  Rules. 


iv.  General  Contact  Information 

37.  The  following  is  a  list  of  general 
contact  information  relating  to  Auction 
No.  31: 

General  Auction  Information:  General 
Auction  Questions,  Seminar 
Registration—  FCC  Auctions  Hotline. 
(888)  225-5322,  Press  Option  #2  or 
direct  (717)  338-2888,  Hours  of 
service:  8  a.m.-5:30  p.m.  ET 
Auction  Legal  Information:  Auction 
Rules,  Policies,  Regulations- 
Auctions  and  Industry  Analysis 
Division,  Legal  Branch  (202)  418- 
0660 
Licensing  Information:  Rules.  Policies, 
Regulations,  Licensing  Issues,  Due 
Diligence,  Incumbency  Issues — 
Commercial  Wireless  Division  (202) 
418-0620 
Technical  Support:  Electronic  Filing, 
Automated  Auction  System — FCC 
Auctions  Technical  Support  Hotline, 
(202)  414-1250  (Voice),  (202)  414- 
1255  (TTY),  Hours  of  service:  Monday 
through  Friday  7  a.m.  to  10  p.m.  ET, 
Saturday,  8:00  a.m.  to  7p.m..  Sunday. 
12  noon  to  6  p.m. 
PayTnent  Information:  Wire  Transfers. 
Refunds— FCC  Auctions  Accounting 
Branch.  (202)  418-1995,  (202)  418- 
2843 (Fax) 
Telephonic  Bidding— Will  be  furnished 

only  to  qualified  bidders 
FCC  Copy  Contractor:  Additional  Copies 
of  Commission  Documents — Qualex 
hitemational,  Portals  II,  445  12th 
Street.  SW.  Room  CY-B402, 
Washington,  DC  20554,  (202)  863- 
2893,  (202)  863-2898  (Fax), 
quaIexint@aol.coin  (e-mail) 
Press  Information — Meribeth  McCarrick, 

(202)418-0654 
FCC  Forms— (800)  418-3676  (outside 
Washington,  DC)  (202)  418-3676  (in 
the  Washington  Area}— http:// 
H-wu'.  fcc.gov/formpage.html 
FCC  Internet  Sites— /ittp.//mi-u'./cc.gov, 
http://wireless.fcc.gov/auctions.  http:/ 
/wireless.fcc.gov/uls 

II.  Short-Form  (FCC  Form  175) 
Application  Requirements 

38.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  E  of  the  Auction  No.  31 
Further  Procedures  Public  Notice.  The 
short-form  application  seeks  the 
applicant's  name  and  address,  legal 
classification,  status,  small  or  verv*  small 
business  bidding  credit  eligibility, 
identification  of  the  hcense(s)  sought, 
the  authorized  bidders  and  contact 
persons.  All  applicants  must  certify  on 
their  FCC  Form  1 75  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license  and,  as 


discussed  in  Section  II. D  (Provisions 
Regarding  Defaulters  and  Former 
Defaulters),  that  they  are  not  in  default 
on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency. 

A.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A} 

39.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §1.2105  and  §1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  FCC  Form  175.  applicants 
will  be  required  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ownership  of  the  bidding  entity 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 

B.  Consortia  and  Joint  Bidding 
Arrangements  IFCC  Form  1 75  Exhibit  B) 

40.  Applicants  will  be  required  to 
identif)'  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure. 
Applicants  will  also  be  required  to 
certify-  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  As  previously  discussed,  if  an 
applicant  has  had  discussions,  but  has 
not  reached  a  joint  bidding  agreement 
by  the  short-form  deadline,  it  would  not 
include  the  names  of  parties  to  the 
discussions  on  its  applications  and  may 
not  continue  discussions  with 
applicants  for  the  same  geographic 
license  area(s)  after  the  deadline.  Where 
applicants  have  entered  into  consortia 
or  joint  bidding  arrangements, 
applicants  must  submit  an  "Exhibit  B  ' 
to  the  FCC  Form  175. 

41.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in.  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  part>-  concerning 
the  bids  or  bidding  strategies  of  more 
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than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement:  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  apphcants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

C.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

42.  Bidding  credits  are  available  to 
small  and  very  small  businesses,  or 
consortia,  thereof,  as  defined  in  47  CFR 
27.502.  A  bidding  credit  represents  the 
amount  by  which  a  bidder's  winning 
bids  are  discounted.  The  size  of  a  700 
MHz  band  bidding  credit  depends  on 
the  average  of  the  aggregated  annual 
gross  revenues  for  each  of  the  preceding 
three  years  of  the  bidder,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$40  million  for  the  preceding  three 
years  receives  a  15  percent  discount  on 
its  winning  bids  for  700  MHz  band 
licenses  ("small  business"); 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  receives  a  25  percent  discount  on 
its  winning  bids  for  700  MHz  band 
licenses  ("very  small  business"). 

Bidding  credits  are  not  cumulative; 
qualifying  applicants  receive  either  the 
15  percent  or  the  25  percent  bidding 
credit,  but  not  both. 

ii.  Tribal  Land  Bidding  Credit 

43.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  Section  V.D.  of  the  Auction 
No.  31  Further  Procedures  Public 
Notice. 

iii.  Applicability  of  Part  1  Attribution 
Rules 

44.  Controlling  interest  standard.  On 
August  14,  2000,  the  Commission 
released  the  Part  1  Fifth  Report  and 
Order,  in  which  the  Commission,  inter 
alia,  adopted  a  "controlling  interest" 
standard  for  attributing  to  auction 
applicants  the  gross  revenues  of  their 
investors  and  affiliates  in  determining 
small  business  eligibility  for  future 


auctions.  The  Conmiission  observed  that 
the  rule  modifications  adopted  in  the 
various  part  1  orders  would  result  in 
discrepancies  and/or  redundancies 
between  certain  of  the  new  part  1  rules 
and  existing  service-specific  rules,  and 
the  Commission  delegated  to  the  Bureau 
the  authority  to  make  conforming  edits 
to  the  Code  of  Federal  Regulations  (CFR) 
consistent  with  the  rules  adopted  in  the 
part  1  proceeding.  Part  1  rules  that 
superseded  inconsistent  service-specific 
rules  will  control  in  Auction  No.  31. 
Accordingly,  the  "controlling  interest" 
standard  as  set  forth  in  the  part  1  rules 
will  be  in  effect  for  Auction  No.  31, 
even  if  conforming  edits  to  the  CFR  are 
not  made  prior  to  the  auction. 

45.  Control.  The  term  "control" 
includes  both  de  facto  and  de  jure 
control  of  the  applicant.  Typically, 
ownership  of  at  least  50.1  percent  of  an 
entity's  voting  stock  evidences  de  jure 
control.  De  facto  control  is  determined 
on  a  case-by-case  basis.  The  following 
are  some  common  indicia  of  de  facto 
control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

46.  Attribution  for  small  and  very 
small  business  eligibility.  In  determining 
which  entities  qualify  as  small  or  very 
small  businesses,  the  Commission  will 
consider  the  gross  revenues  of  the 
applicant,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests.  The  Commission 
does  not  impose  specific  equity 
requirements  on  controlling  interest 
holders.  Once  the  principals  or  entities 
with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 
principals  or  entities,  the  affiliates  of 
those  principals  or  entities,  the 
applicant  and  its  affiliates,  will  be 
counted  in  determining  small  business 
eligibility. 

47.  A  consortium  of  small  or  very 
small  businesses  is  a  "conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,"  each  of 
which  individually  must  satisfy  the 
definition  of  small  or  very  small 
business  in  §§  1.2110(f),  27.502.  Thus, 
each  consortium  member  must  disclose 
its  gross  revenues  along  with  those  of  its 
affiliates,  its  controlling  interests,  and 
the  affiliates  of  its  controlling  interests. 
We  note  that  although  the  gross 
revenues  of  the  consortium  members 
will  not  be  aggregated  for  purposes  of 


determining  eligibility  for  small  or  very 
small  business  credits,  this  information 
must  be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortium. 

iv.  Supporting  Documentation 

48.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  their  FCC  Form  175 
short-form  applications  to  establish  that 
they  satisfy  the  eligibility  requirements 
to  qualify  as  small  or  very  small 
businesses  (or  consortia  of  small  or  very 
small  businesses)  for  this  auction. 

49.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  1 75 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/or  criminal 
prosecution. 

50.  Small  or  very  small  business 
eligibility  (Exhibit  C).  Entities  applying 
to  bid  as  small  or  very  small  businesses 
(or  consortia  of  small  or  very  small 
businesses)  will  be  required  to  disclose 
on  Exhibit  C  to  their  FCC  Form  175 
short-form  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  for 
the  preceding  three  years  of  each  of  the 
following:  (i)  The  applicant,  (ii)  its 
affiliates,  (iii)  its  controlling  interests, 
and  (iv)  the  affiliates  of  its  controlling 
interests.  Certification  that  the  average 
euinual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 
revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consortium  of  small  or  very  small 
businesses,  this  information  must  be 
provided  for  each  consortium  member. 

D.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

51.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
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addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interest  have  ever  been  in 
default  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  applicant  must  provide  such 
information  for  itself,  its  affiliates,  its 
controlling  interests,  and  the  affiliates  of 
its  controlling  interests,  as  defined  by 
§  1.2110  of  the  Commission's  rules  (as 
amended  in  the  Part  1  Fifth  Report  and 
Order).  Applicants  must  include  this 
statement  as  Exhibit  D  of  the  FCC  Form 
175.  Prospective  bidders  are  reminded 
that  the  statement  must  be  made  under 
penalty  of  perjury  and,  further, 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

52.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  31,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  Section  lIl.D.iii, 
former  defaulters  are  required  to  pay 
upfront  payments  that  are  fifty  percent 
more  than  the  normal  upfront  payment 
amounts. 

E.  Installment  Payments 

53.  histallment  payment  plans  will 
not  be  available  in  Auction  No.  31. 

F.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

54.  Applicants  ov\med  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
Information)  to  the  FCC  Form  175. 

G.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

55.  After  the  short-form  filing 
deadline  (May  8,  2002),  applicants  may 
make  only  minor  changes  to  their  FCC 


Form  175  applications.  Applicants  will 
not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g.. 
change  their  license  selections  or 
proposed  service  areas,  change  the 
certifying  official  or  change  control  of 
the  applicant  or  change  bidding  credits). 
See  47  CFR  1.2105.  Permissible  minor 
changes  include,  for  example,  deletion 
and  addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
modifications  to  their  FCC  Form  1 75 
electronically  and  submit  a  letter, 
briefly  summarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction31@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  31.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft" 
Word  documents. 

56.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Howard  Davenport  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-4)660. 

H.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

57.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
mav  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 


in.  Pre-Auction  Procedures 

A.  Auction  Seminar 

58.  On  Tuesday,  April  30,  2002,  the 
FCC  will  sponsor  a  free  seminar  for 
Auction  No.  31  at  the  Federal 
Communications  Commission,  located 
at  445  12th  Street,  SW.,  Washington, 
DC.  The  seminar  will  provide  attendees 
with  information  about  pre-auction 
procedures,  conduct  of  the  auction,  the 
FCC  Automated  Auction  System,  and 
the  700  MHz  band  service  and  auction 
rules.  The  seminar  will  also  provide  an 
opportimity  for  prospective  bidders  to 
ask  questions  of  FCC  staff. 

59.  To  register,  complete  the 
registration  form  attached  as 


Attachment  C  of  the  Auction  No  31 
Further  Procedures  Public  Notice  and 
submit  it  by  Friday.  April.  26.  2002. 
Registrations  are  accepted  on  a  first- 
come,  first-served  basis. 

B  Short-Form  Application  (FCC  Form 
175h-DueMaya.2002 

60.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6  p.m.  ET  on 
May  8.  2002.  Late  applications  will  not 
be  accepted. 

61.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid.  an 
applicant  must  submit  an  upfront 
payment.  See  part  lU.D. 

i.  Electronic  Filing 

62.  Applicants  must  file  their  FCC 
Form  175  applications  electronically 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  ET  on  April 
30l  2002.  until  6  p.m.  ET  on  May  8, 
2002.  Applicants  are  strongly 
encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
mav  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  on  May  8,  2002. 

63  Applicants  must  press  the 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  D  of  the  Auction  No.  31 
Further  Procedures  Public  Notice. 

64.  Technical  support  is  available  at 
(202)  414-1250  (voice)  or  (202)  414- 
1255  (text  telephone  (TTY)):  the  hours 
of  ser\'ice  Monday  through  Friday,  from 
7  a.m.  to  10  p.m.  ET,  Saturday.  8  a.m. 
to  7  p.m.  ET,  and  Sunday.  12  noon  to 

6  p.m.ET.  In  order  to  provide  better 
ser\'ice  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

65.  Applicants  can  also  contact 
TechnicaJ  Support  via  e-mail  at 
betacomm@fcc.gov. 

ii.  Completion  of  the  FCC  Form  175 

66.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  E  of  the 
Auction  No.  31  Further  Procedures 
Public  Notice.  Applicants  are 
encouraged  to  begin  preparing  the 
required  attachments  for  FCC  Form  1 75 
prior  to  submitting  the  form 
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Attachments  D  and  E  to  the  Auction  No. 
31  Further  Procedures  Public  Notice 
provide  information  on  the  required 
attachments  and  appropriate  formats. 

iii.  Electronic  Review  of  FCC  Form  175 

67.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TlNs) 
on  any  exhibits  to  their  FCC  Form  175 
applications.  There  is  no  fee  for 
accessing  this  system.  Attachment  D  of 
the  Auction  No.  31  Further  Procedures 
Public  Notice  provides  details  on 
accessing  the  review  system. 

C.  Application  Processing  and  Minor 
Corrections 

68.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  Those  applications 
accepted  for  filing;  (ii)  those 
applications  rejected:  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

69.  As  described  more  fully  in  the 
Commission's  rules,  after  the  May  8, 
2002,  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g..  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 

D.  Upfront  Pa\Tnents — Due  May  28. 
2002 

70.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6  p.m.  ET  on  May  28.  2002. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 


•  Upfront  payments  for  Auction  No, 
31  go  to  a  lockbox  number  different 
from  the  lockboxes  used  in  previous 
FCC  auctions,  and  different  from  the 
lockbox  number  to  be  used  for  post- 
auction  payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  May  28,  2002,  deadline 
will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

71.  Wire  transfer  payments  must  be 
received  by  6  p.m.  ETon  May  28,  2002. 
To  avoid  untimely  payments,  applicants 
should  discuss  arrangements  (including 
bank  closing  schedules)  with  their 
banker  several  days  before  they  plan  to 
make  the  wire  transfer,  and  allow 
sufficient  time  for  the  transfer  to  be 
initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261. 

Receiving  Bank:  Mellon  Pittsburgh. 

Beneficiary:  FCC/ Account  #  910- 
0171. 

OBI  Field;  (Skip  one  space  between 
each  information  item). 

•AUCTIONPAY" 

FCC  Registration  Number  (FRN): 
(same  as  FCC  Form  159,  block  11  and/ 
or  21). 

Payment  Type  Code:  (same  as  FCC 
Form  159,  block  24A:  A31U). 

FCC  Code  1;  (same  as  FCC  Form  159. 
block  28A;  "31"). 

Payer  Name;  (same  as  FCC  Form  159, 
block  2). 

Lockbox  No.:  #  358430. 

Note:  The  BNF  and  Lockbox  number  are 
.specific  to  the  upfront  payments  for  this 
anclion;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

72.  Applicants  must  fax  a  completed 
FCC  Form  159  (Revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  31."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 

iii.  FCC  Form  159 

73.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159.  Revised  2/ 
00)  must  be  faxed  to  Mellon  Bank  in 
order  to  accompany  each  upfront 
payment.  Proper  completion  of  FCC 
Form  159  (Revised  2/00)  is  critical  to 
ensuring  correct  credit  of  upfront 
payments.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 


included  in  Attachment  F  of  the 
Auction  No.  31  Further  Procedures 
Public  Notice.  An  electronic  version  of 
the  FCC  Form  159  is  available  after 
filing  the  FCC  Form  175.  The  FCC  Form 
159  can  be  completed  electronically,  but 
must  be  filed  with  Mellon  Bank  via 
facsimile. 

iii.  Amount  of  Upfront  Payment 

74.  In  the  Part  1  Order.  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making.  62  FR  13540 
(March  21, 1997),  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  appropriate 
upfront  payment(s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 
Order,  the  Commission  ordered  that 
"former  defaulters."  i.e..  applicants  that 
have  ever  been  in  default  on  any 
Commission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  be  required  to  pay 
upfront  payments  fifty  percent  greater 
than  non-"former  defaulters."  For 
purposes  of  this  calculation,  the 
"applicant"  includes  the  applicant 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  as  defined  by 

§  1.2110  of  the  Commission's  rules  (as 
amended  in  the  Part  1  Fifth  Report  and 
Order). 

75.  The  amount  of  the  upfront 
payment  will  determine  the  number  of 
bidding  units  on  which  a  bidder  can 
bid,  where  each  license  is  associated 
with  a  fixed  number  of  bidding  units.  A 
bidder's  maximum  eligibility  will  be 
established  by  translating  its  upfront 
payment  to  bidding  units  (one  dollar 
equals  one  bidding  unit).  In  order  to  bid 
on  a  license,  otherwise  qualified  bidders 
who  applied  for  that  license  on  Form 
175  must  have  an  eligibility  level  that 
meets  or  exceeds  the  number  of  bidding 
units  assigned  to  that  license.  At  a 
minimum,  therefore,  an  applicant's  total 
upft-ont  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  Form  175, 
or  else  the  applicant  will  not  be  eligible 
to  participate  in  the  auction.  An 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied  on 
Form  175.  An  applicant  may,  on  its  FCC 
Form  175,  apply  for  every  applicable 
license  being  offered,  but  its  actual 
bidding  in  any  round  will  be  limited  by 
(i)  its  initial  eligibility,  the  bidding  units 
reflected  in  its  upfront  payment;  and  (ii) 
its  current  eligibility,  the  bidding  units 
reflected  in  its  upfront  payment  less  the 
number  of  bidding  units  by  which  its 
eligibility  has  been  reduced.  As  an 
upper  bound  on  the  upfront  payment, 
an  applicant  could  add  together  the 
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upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  (either 
individually  or  in  a  package)  in  any 
given  round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 


76.  The  specific  upfront  payments 
and  bidding  units  for  each  license  are 
set  forth  in  Attachment  A  of  the  Auction 
No.  31  Further  Procedures  Public 
Notice. 

77.  Former  defaulters  should  calculate 
their  upfront  pavement  for  all  licenses  by 
multiplying  the  number  of  bidding  units 


they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit 


payment  deadline. 

Example:  Upper  700  MHz  Bands  Upfront  Payments  and  Bidding  Flexibility 


License  or  package 


Bidding  units 


Upfront  pay- 
ment 


Package  A  (WX-EAG701-C  and  WX-EAG701-D) 
WX-EAG702-C 


42.000,000 
14.000  000 


S42  000  000 
14  000.000 


It  a  bidder  wishes  to  bid  on  both  Package  A  and  license  WX-EAG702-C  in  a  round,  it  must  have  selected  WX-EAG701-C.  WX-EAG701-D, 
and  WX-EAG702-C  on  its  FCC  Form  175  and  purchased  at  least  56,000.000  bidding  units  (14,000  000  *  28.000,000  -  14  000  000)  If  a  bidder 
only  wishes  to  bid  on  either  Package  A  or  license  WX-EAG702-C,  but  not  both,  purchasing  42.000,000  bidding  units  would  meet  the  require- 
ment for  either  Package  A  or  license  WX-EAG702-C.  The  bidder  would  be  able  to  bid  on  either  Package  A  or  license  WX-EAG702-C  but  not 
both  at  the  same  time.  If  the  bidder  purchased  only  14,000,000  bidding  units,  it  would  have  enough  eligibility  for  license  WXEAG702-C  or  li- 
cense WX-EAG701-C  but  not  for  Package  A  or  license  WX-EAG701-D. 


iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

78.  The  Conunission  will  use  wire 
transfers  for  all  Auction  No.  31  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manuedly  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser,  at  (202)  418- 
2843  by  May  28,  2002.  All  refunds  will 
be  returned  to  the  payer  of  record  as 
identified  on  the  FCC  Form  159  unless 
the  payer  submits  written  authorization 
instructing  otherwise.  For  additional 
information,  please  call  (202)  418-1995. 

Name  of  Bank 

ABA  Number 

Contact  and  Phone  Number 

Account  Number  to  Credit 

Name  of  Account  Holder 

FCC  Registration  Number  (FRN) 

Taxpayer  Identification  Number 

Correspondent  Bank  (if  applicable) 

ABA  Number 

Account  Number 

(Applicants  should  also  note  that 

implementation  of  the  Debt  Collection 

Improvement  Act  of  1996  requires  the 

FCC  to  obtain  a  Taxpayer  Identification 

Number  (TIN)  before  it  can  disburse 

refunds.) 

Eligibility  for  refunds  is  discussed  in 
Section  V.F. 

E.  Auction  Registration 

79.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 


notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

80.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidential  bidder 
identification  number  (BIN)  required  to 
place  bids  and  the  other  containing  the 
SecurlD  cards.  These  mailings  will  be 
sent  only  to  the  contact  person  at  the 
contact  address  listed  in  the  FCC  Form 
175. 

81.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday. 
June  12,  2002,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

82.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC  Auction 
Headquarters  located  at  445  12th  St.. 
SW.  Washington,  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicants 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification]  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 


call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Electronic  Bidding 

83.  The  Commission  will  conduct  this 
auction  over  the  Internet.  Telephonic 
bidding  will  also  be  available.  As  a 
contingency,  the  FCC  Wide  ,\rea 
Network,  which  requires  access  to  a  900 
number  telephone  service,  will  be 
available  as  well.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronicallv,  ie.,  over  the  Internet  or 
the  FCC's  wide  Area  Network  at  S2.30 
per  minute.  In  either  case,  each 
authorized  bidder  must  have  its  own 
Remote  Security  Access  SecurlD  card, 
which  the  FCC  will  provide  at  no 
charge.  Any  applicant  with  only  one 
authorized  bidder  will  be  issued  two 
SecurlD  cards,  while  applicants  with 
two  or  three  authorized  bidders  will  be 
issued  three  cards.  For  security 
purposes,  the  SecurlD  cards  and  the 
FCC  Automated  Auction  System  User 
Manual  are  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  Please  note  that  each 
SecurlD  card  is  tailored  to  a  specific 
auction,  therefore.  SecurlD  cards  issued 
for  other  auctions  or  obtained  from  a 
source  other  than  the  FCC  will  not  work 
for  Auction  No.  31.  The  telephonic 
bidding  phone  number  will  be  supplied 
in  the  first  overnight  mailing,  which 
also  includes  the  confidential  bidder 
identification  number  Each  applicant 
should  indicate  its  bidding 
preference'electronic  or  telephonic"  on 
the  FCC  Form  175. 

84.  Please  note  that  the  SecurlD  cards 
can  be  recycled,  and  we  encourage 
bidders  to  return  the  cards  to  the  FCC. 
We  will  provide  pre-addressed 
envelopes  that  bidders  may  use  to 
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return  the  cards  once  the  auction  is 
over. 

G.  Mock  Auction 

85.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Thursday,  June  13.  2002,  and  Friday. 
June  14.  2002.  The  mock  auction  will 
enable  applicants  to  become  familiar 
with  the  FCC  Automated  Auction 
System  prior  to  the  auction. 
Participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

86.  The  first  round  of  bidding  for 
Auction  No.  31  will  begin  on 
Wednesday,  June  19,  2002.  The  initial 
bidding  schedule  will  be  announced  in 
a  public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction  With  Package  Bidding 

87.  We  will  auction  the  twelve  Upper 
700  MHz  band  licenses  in  a  single, 
simultaneous  multiple-round  auction 
with  package  bidding.  Unless  otherwise 
announced,  bids  will  be  accepted  on  all 
licenses  and  packages  in  each  round  of 
the  auction.  This  approach,  we  believe, 
will  allow  bidders  in  this  auction  to  take 
advantage  of  any  synergies  that  exist 
among  licenses  and  will  lead  to  the 
most  efficient  outcome  consistent  with 
our  objectives  under  section  309(j)  of 
the  Communications  Act  of  1934. 

88.  The  simultaneous  multiple  round 
auction  with  package  bidding  auction 
format  (SMR-PB)  differs  in  several 
important  ways  from  our  traditional 
simultaneous  multiple  round  auction 
(SMR).  Briefly  and  generally,  the  most 
important  structural  changes  follow. 
Bids  are  allowed  on  groups  of  licenses 
as  well  as  on  individual  licenses.  All 
bids  in  the  auction,  not  just  those  from 
the  current  round,  are  considered  when 


determining  the  provisionally  winning 
set  of  bids  in  each  round.  However,  the 
bids  of  a  bidder  in  one  round  are 
considered  mutually  exclusive  of  its 
bids  from  any  other  round  "  that  is,  all 
bids  from  a  single  bidder  in  the 
provisionally  winning  set  must  be  from 
the  same  round.  A  major  implication  of 
these  changes  is  that  bids  which  are  not 
part  of  the  provisionally  winning  set  in 
a  given  round  can  become  part  of  the 
provisionally  winning  set  in  later 
rounds. 

89.  As  a  consequence  of  these  basic 
structural  changes,  the  SMR-PB  rules  on 
activity  and  eligibility,  minimimi 
acceptable  bids,  bid  withdrawals,  and 
many  other  auctions  specifics  are  very 
different  from  the  rules  under  the 
traditional  SMR  format.  In  addition  to 
the  complete  descriptions  in  this  Public 
Notice,  Attachments  G  and  H  of  the 
Auction  No.  31  Further  Procedures 
Public  Notice  summarize  the  SMR-PB 
requirements. 

ii.  Maximum  Eligibility 

90.  The  amount  of  the  upfront 
payment  submitted  by  a  bidder  will 
determine  the  initial  maximum 
eligibility  (as  measured  in  bidding 
units)  for  each  bidder.  Note  again  that 
each  license  is  assigned  a  specific 
number  of  bidding  units  equal  to  the 
upfront  payment  listed  in  Attachment  A 
of  the  Auction  No.  31  Further 
Procedures  Public  Notice  on  a  bidding 
unit  per  dollar  basis.  The  bidding  units 
associated  with  a  packcige  are  defined  as 
the  sum  of  the  bidding  units  associated 
with  the  individual  licenses  comprising 
the  package.  The  total  upfront  payment 
defines  the  maximum  number  of 
bidding  units  on  which  the  applicant 
will  be  permitted  to  be  active  during 
any  given  round.  As  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  during  the  course 
of  an  auction,  prospective  bidders  are 
cautioned  to  calculate  their  upfront 
payments  carefully.  The  total  upfront 
payment  does  not  affect  the  dollar 
amount  a  bidder  may  bid  on  licenses. 

Bids  Placed  in  Round  t 


iii.  Activity  and  Eligibility  Rules 

91.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  is  in  place  that 
requires  bidder  participation  throughout 
the  auction.  The  activity  rule  requires 
each  bidder  to  have  active  bids  in  each 
round  that  accoimt  for  a  specified 
fraction  of  the  bidder's  current 
eligibility,  as  measured  in  bidding  units. 
Failure  to  adhere  to  the  rule  results  in 
the  use  of  an  activity  rule  waiver  or  the 
reduction  of  current  eligibility  (see 
Section  IV.A.iv,  "Activity  Rule  Waivers 
and  Reducing  Eligibility"). 

92.  In  earlier  SMR  auctions,  a  bidder's 
activity  in  a  round  was  determined  by 
summing  the  bidding  units  associated 
with  licenses  on  which  the  bidder  was 
active.  A  bidder  was  considered  active 
on  a  license  in  the  current  round  if  it 
was  either  the  high  bidder  at  the  end  of 
the  previous  bidding  round  (and  did  not 
withdraw  the  high  bid  in  the  current 
round),  or  if  it  submitted  an  acceptable 
bid  in  the  current  roimd  (and  did  not 
subsequently  remove  the  bid).  In  a 
package-bidding  auction,  calculating 
activity  levels  in  a  round  is  not  as 
straightforward  because  a  bidder  can 
submit  bids  on  different  packages  that 
contain  one  or  more  of  the  same 
licenses. 

93.  Bidding  activity  is  one  measure 
that  is  used  to  determine  a  bidder's 
activity  in  a  round  for  a  package-bidding 
auction.  We  define  a  bidder's  bidding 
activity  in  a  round  to  be  the  maximum 
number  of  bidding  units  the  bidder  can 
win  considering  new  bids  placed  and 
provisionally  winning  bids  renewed  in 
that  round.  Thus,  When  a  bidder 
submits  bids  in  a  round  the  system  will 
determine  the  set  of  bids,  among  the 
bidder's  new  bids  and  renewed 
provisionally  winning  bids,  that 
contains  the  most  bidding  units  and  has 
no  overlap  among  the  licenses.  To 
illustrate  this,  suppose  a  bidder  submits 
the  following  bids  in  round  t: 


License/package 


Package  A 

WX-EAG701-C  (14,000,000  bu) 
WX-EAG702-C  (14,000,000  bu) 
WX-EAG703-<:  (14,000,000  bu) 
WX-EAG704-C  (14,000,000  bu) 

Package  B  

WX-EAG701-C  (14,000,000  bu) 
WX-EAG701-D  (28,000,000  bu) 


Bidding  units 


56.000.000  bu 


42.000,000  bu 
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This  set  of  bids  contains  five  distinct 
licenses.  The  sum  of  the  bidding  units 
associated  with  these  five  licenses  is' 
84.000,000.  However,  since  both 
packages  contain  license  WX-EAG701- 
C,  this  bidder  can  not  win  both  packages 
at  the  same  time.  The  maximum  number 
of  bidding  imits  that  the  bidder  can  win 
would  be  the  56,000.000  associated  with 
Package  A,  so  the  bidder's  bidding 
activity  is  56,000,000  bidding  imits. 


94.  A  bidder  is  also  considered  to  be 
active  if  the  bidder  has  provisionally 
wirming  bids  from  the  previous  round. 
Auction  rules  state  that  a  bidder's  bids 
made  in  different  rounds  will  be 
considered  mutually  exclusive,  so  the 
bidding  units  associated  with 
provisionally  winning  bids  must  be 
viewed  independently  from  the  bidding 
units  associated  with  current  round 
bids.  We  define  a  bidder's  eligibility 


activity  in  a  round  to  be  the  greater  of 
(i)  its  bidding  activity  in  the  round  and 
(ii)  the  bidding  units  associated  with  the 
bidder's  provisionally  wirming  bids 
from  the  prior  round.  To  illustrate  how 
eligibility  activity-  will  be  calculated  in 
a  round  we  continue  with  our  example, 
Suppose  this  bidder  has  the  following 
provisionally  winning  bids  from  round 
t-1: 


Provisionally  Winning  Bids  from  Round  t-l 


License/package 


Bidding  units 


License:  WX-EAG701-C  (14,000,000  bu)  !  14.000.000  bu 

License:  WX-EAG701-D  (28.000,000  bu)  28.000.000  bu 


The  number  of  bidding  units  associated 
with  this  bidder's  provisionally  winning 
bids  is  42,000,000.  Recall  that  the 
bidder's  bidding  activity  for  the  round 
is  56,000,000  bidding  units.  The 
eligibility  activity  for  this  bidder  in 
roimd  t  is  therefore  56,000,000.  the 
greater  of  its  bidding  activity 
(56,000,000  bidding  units)  and  the 
bidding  units  associated  with  its  bids  in 
the  provisionally  winning  set 
(42,000,000  bidding  units). 

95.  We  have  established  an  eligibility 
activity  requirement  of  one-half. 
Accordingly,  in  each  round  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibility  and  not  use  an 
activity  rule  waiver  is  required  to  have 
eligibility  activity  equal  to  at  least  half 
of  its  current  eligibility.  A  bidder  that 
fails  to  meet  this  eligibihty  activity 
requirement  in  a  given  round  and  also 
has  no  remaining  activity  rule  waivers 
will  have  its  current  eligibility  reduced 
for  the  next  roimid  to  a  level  consistent 
with  the  eligibility  activity  requirement. 
The  bidder's  new  current  eligibility  will 
be  its  eligibility  activity  in  the  current 
round  multiplied  by  the  reciprocal  of 
the  eligibility  activity  requirement  (1/ 
eligibility  activity  requirement) — in  this 
case,  two  (1/(V2)).  Thus,  a  bidder's 
eligibility  in  the  current  roiand  will  be 
the  lesser  of:  (i)  its  eligibility  in  the 
previous  round  or  (ii)  the  product  of  its 
eligibility  activity  in  the  previous  round 
and  the  reciprocal  of  the  eligibility 
activity  requirement. 

96.  The  Bureau  has  reserved  the  right, 
however,  to  increase  to  two-thirds  the 
proportion  of  current  eligibility  on 
which  bidders  must  be  active  to  retain 
their  current  eligibility.  The  two-thirds 
limit  will  ensure  that  bidders  retain  the 
flexibility  to  switch  from  bidding  on  a 
2Q  MHz  license  or  package  to  a  30  MHz 
package  with  the  equivalent  population. 
Any  such  change  will  be  aimounced  to 
bidders  prior  to  the  begiiming  of  the 


round  in  which  the  change  takes  effect. 
In  the  event  that  the  Bureau  exercises  its 
ability  to  change  the  eligibility  activity 
requirement  to  two-thirds,  the  new 
current  eligibility  for  a  bidder  not 
meeting  the  requirement  and  having  no 
remaining  activity  rule  waivers  will  be 
its  eligibility  activity  in  the  current 
round  multiplied  by  %  (the  reciprocal 
of  the  elieibility  activity  requirement). 

97.  In  me  previous  example,  the 
bidder  has  eligibility  activity  in  the 
current  roimd  of  56,000.000  bidding 
units.  If  this  bidder's  current  ehgibility 
is  168,000,000  bidding  units  and  the 
eligibility  activity  requirement  is  one- 
half,  the  bidder's  required  activity  level 
is  84,000,000  bidding  units  (168,000,000 
*  V2  =  84,000,000).  Since  the  bidder's 
eligibility  activity  is  less  than  the 
required  activity  level,  and  if  the  bidder 
has  no  remaining  activity  rule  waivers, 
its  current  eligibility  will  be  reduced  so 
that  the  bidder  will  be  in  compliance 
with  the  activity  requirement. 
Therefore,  the  bidder's  current 
eligibility  for  the  next  round  will  be 
112,000,000  bidding  units  (56.000,000  * 
(l/Vz)  =  112,000,000). 

98.  Because  a  bidder's  bids  from  all 
prior  rounds  are  considered  in 
determining  provisionally  winning  bids, 
it  is  possible  for  a  bidder  to  become  a 
provisional  winner  for  a  license  or 
package  even  though  it  does  not  have 
sufficient  eligibility  to  place  a  new  bid 
on  that  license  or  package.  In  such  a 
case,  the  bidder  will  be  awarded  the 
license  or  package  at  the  end  of  the 
auction  if  it  has  made  the  wiiming  bid, 
but  it  will  not  be  permitted  to  place  any 
new  bids  on  the  license  or  package 
during  the  auction. 

iv.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

99.  Each  bidder  in  the  auction  will  be 
provided  five  activity  rule  waivers  that 
may  be  used  in  any  round  during  the 


course  of  the  auction.  Use  of  an  activity 
rule  waiver  preserves  the  bidder's 
current  bidding  eligibility  despite  the 
bidder's  eligibility  activity  in  the 
current  round  being  below  the  required 
minimimi  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding 
and  not  to  a  particular  license.  We  are 
satisfied  that  our  practice  of  providing 
five  waivers  over  the  course  of  the 
auction  provides  a  sufficient  number  of 
waivers  and  flexibility  to  the  bidders, 
while  safeguarding  the  integrity  of  the 
auction. 

100.  In  contrast  to  our  traditional 
SMR  auction  format,  bidders  will  not 
have  the  ability  to  apply  waivers 
proactively.  In  our  SMR  auction  format, 
proactive  waivers  are  a  means  by  which 
bidders  can  keep  the  auction  open 
without  bidding.  For  Auction  No.  31, 
we  have  adopted  a  two-round 
simultaneous  stopping  rule.  Thus,  after 
one  round  with  no  new  bids,  the 
auction  will  not  close.  For  more 
information,  see  Section  fV'.A  vi. 
"Stopping  Rules,"  infra. 

101.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  eligibility  activity  would 
prefer  to  use  an  activity  rule  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  at  the  end 
of  any  round  where  a  bidder's  eligibility 
activity  level  is  below  the  minimum 
required  unless;  (i)  There  are  no  activity 
rule  waivers  available:  or  (ii)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 

102.  A  bidder  with  insufficient 
ehgibility  activity  that  wants  to  reduce 
its  bidding  eligibility  rather  than  use  an 
activity  rule  waiver  must  affirmatively 
override  the  automatic  waiver 
mechanism  during  the  round  by  using 
the  reduce  eligibility  function  in  the 
Automated  Auction  System.  In  this 
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case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  in  the  previous  section. 
Once  eligibility  has  been  reduced,  a 
bidder  will  not  be  permitted  to  regain  its 
lost  bidding  eligibility 

V.  Auction  Stages  and  Stage  Transitions 

103.  Our  SMR  auctions  generally  are 
conducted  in  two  or  three  stages,  in 
which  the  activity  requirement  is 
increased  between  stages.  In  this  SMR- 
PB  auction,  we  have  adopted  a  single 
stage  with  a  one-half  activity 
requirement,  although  we  retain  the 
discretion  during  the  auction  to  increase 
to  two-thirds  the  proportion  of  bidding 
units  on  which  bidders  must  be  active 
to  retain  their  current  eligibility.  Any 
such  change  will  be  announced  to 
bidders  prior  to  the  beginning  of  the 
round  in  which  the  change  takes  effect. 

vi.  Auction  Stopping  Rules 

104.  For  Auction  No.  31,  we  have 
adopted  a  two-round  simultaneous 
stopping  rule.  A  two-round 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  two 
consecutive  rounds  have  occurred  in 
which  no  new  bids  are  accepted.  After 
a  round  with  no  new  bids,  bidders  will 
receive  a  message  warning  that  if  no 
new  bids  are  placed  in  the  next  round 
the  auction  will  close.  After  the  second 
consecutive  round  with  no  new  bids, 
bidding  closes  simultaneously  on  all 
licenses  and  packages.  Thus,  unless 
circumstances  dictate  otherwise, 
bidding  will  remain  open  on  all  licenses 
until  bidding  stops  on  every  license  and 
package. 

105.  For  purposes  of  the  stopping 
rule,  renewed  bids  are  not  considered 
new  bids;  in  other  words,  a  round  in 
which  the  only  bids  that  are  placed  are 
renewed  bids  is  considered  a  round 
with  no  new  bids  for  purposes  of  the 
stopping  rule. 

106.  The  computer  software  used  to 
determine  the  provisionally  winning  set 
of  bids  is  run  at  the  end  of  every  round 
of  the  auction  but  the  last  round  I  i.e.. 
the  second  consecutive  round  with  no 
new  bids).  Because  ties  are  broken 
randomly,  this  means  that  if  there  were 
ties  for  the  provisionally  winning  set  in 
the  previous  round,  running  the 
software  at  the  conclusion  of  the  next 
round  may  well  result  in  a  different 
provisionally  winning  set,  even  if  there 
was  no  bidding  activity  in  the  round. 
Consequently,  a  provisionally  winning 
bid  on  a  license  or  package  may  not  be 

a  provisionally  winning  bid  one  round 
later,  even  if  there  are  no  bids  in  the 
intervening  round.  Bidders  have  the 
option  of  using  the  last  and  best  bidding 


procedure  in  order  to  avoid  being  in  a 
tied  set  [see  Section  IV.B.v,  "Last  and 
Best  Bids"). 

107.  As  in  previous  auctions,  the 
Bureau  has  retained  the  discretion  to 
keep  an  auction  open  even  if  no  new 
bids  are  submitted.  The  activity  rule 
would  apply  as  usual,  and  a  bidder  with 
insufficient  eligibility  activity  will 
either  lose  bidding  eligibility  or  use  a 
remaining  activity  rule  waiver.  The 
Bureau  has  reserved  the  right  to  declare 
that  the  auction  will  end  after  a 
specified  number  of  additional  roimds 
("special  stopping  rule").  The  Bureau 
would  exercise  this  option  only  in 
certain  circumstances,  such  as,  for 
example,  where  the  auction  is 
proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction,  for  example,  by 
increasing  the  number  of  bidding 
rounds  per  day,  and/or  by  increasing  the 
amount  of  the  minimum  acceptable  bids 
for  the  limited  number  of  licenses  where 
there  is  still  a  high  level  of  bidding 
activity.  Any  such  change  will  be 
announced  to  bidders  before  it  takes 
effect. 

vii.  Auction  Delay.  Suspension,  or 
Cancellation 

108.  By  public  notice  or  by 
announcement  during  the  auction,  the 
Bureau  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  begiiming  of 
the  current  round,  resume  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Round  Structure 

109.  The  Commission  will  use  an 
automated  auction  system  to  conduct 
the  simultaneous  multiple  round  with 
package  bidding  auction  format.  The 
initial  bidding  schedule  will  be 


aimounced  in  the  public  notice  listing 
the  qualified  bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction.  The  round  structure  for 
each  bidding  round  contains  a  single 
bidding  round  followed  by  the  release  of 
the  round  results.  Multiple  bidding 
rounds  may  be  conducted  in  a  given 
day. 

110.  The  Bureau  will  release  an 
additional  public  notice  by  April  30, 
2002,  explaining  the  round  results 
process  and  providing  sufficient 
information  on  our  solving  and  tie- 
breaking  procedures  such  that 
participants  and  interested  observers 
will  be  able  to  replicate  the  FCC's 
official  round  results. 

111.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders"  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  and  Minimum  Opening 
Bid 

112.  Congress  mandated  that  the 
Commission's  objectives  when 
designing  competitive  bidding 
methodologies  include  "recovery  for  the 
public  of  a  portion  of  the  value  of  the 
public  spectrum  resource."  Section 
309(j)  of  the  Communications  Act,  as 
amended,  calls  upon  the  Commission  to 
prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
and/or  a  minimum  opening  bid 
established  for  licenses  subject  to 
auction,  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  directed  the 
Bureau  to  seek  comment  on  the  use  of 

a  minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
Among  other  factors,  the  Bureau  must 
consider  the  amount  of  spectrum  being 
auctioned,  levels  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  the  extent  of  interference 
with  other  spectrum  bands,  and  any 
other  relevant  factors  that  could  have  an 
impact  on  the  spectrum  being 
auctioned.  The  Commission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions. 

113.  The  Bureau  has  adopted 
minimum  opening  bids  for  each  license 
in  Auction  No.  31,  and  the  Bureau 
further  established  that  the  minimum 
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opening  bids  for  packages  will  be  the 
sum  of  the  minimum  opening  bids  for 
the  licenses  comprising  the  package. 

114.  Given  the  complexities  resulting 
from  the  presence  of  incumbents  and 
the  clearance  process,  the  Bureau 
specifically  sought  comment  on  an 
aggregate  reserve  in  Auction  No.  31 
equal  to  $2.6  billion  in  gross  bids.  As 
the  Bureau  noted  in  the  Auction  No.  31 
Further  Modifications  Comment  Public 
Notice,  Congress  previously  estimated 
that  the  Upper  700  MHz  band  licenses, 
which  consist  of  the  previously 
auctioned  700  MHz  guard  bands 
licenses  and  the  licenses  in  Auction  No. 
31,  will  generate  $2.6  biUion  in  net 
revenue.  The  prior  700  MHz  guard 
bands  auctions  generated  nearly  $541 
million  in  net  revenue.  To  assure  that 
net  revenues  in  Auction  No.  31  together 
with  prior  net  revenues  will  be 
commensurate  with  Congress's 
expectations,  the  Bureau  suggested 
establishing  an  aggregate  reserve  price 
for  Auction  No.  31  of  $2.6  billion  in 
gross  bids.  The  Bureau  notes  that  there 
are  imavoidable  uncertainties  in 
estimating  the  gross  bids  required  to 
assure  particular  net  revenues. 

115.  The  Bvueau  adopts  the  suggested 
public  aggregate  reserve  price  equal  to 
$2.6  biUion  in  gross  bids.  The  unique 
complexities  of  the  spectrum  clearance 
process  make  establishing  an  aggregate 
reserve  price  for  Auction  No.  31 
appropriate. 

116.  In  addition  to  the  aggregate 
reserve  price  of  $2.6  billion,  we  will 
maintain  the  previously-established 
minimum  opening  bids  on  licenses  and 
packages.  No  license  or  package  will  be 
sold  if  it  has  not  received  a  bid  at  the 
minimum  opening  bid  amount. 
Furthermore,  at  the  end  of  Auction  No. 
31,  if  the  total  gross  revenue  of  the 
provisionally  winning  set  does  not 
equal  or  exceed  $2.6  billion,  there  will 
be  no  winning  bids  and  no  licenses  will 
be  sold. 

117.  However,  the  aggregate  reserve 
will  be  considered  satisfied  and  licenses 
will  be  awarded  to  the  winning  bidders 
if  total  gross  revenue  exceeds  $2.6 
billion,  even  if  some  individual  licenses 
remain  unsold.  The  FCC  will  retain  any 
unsold  licenses.  For  the  purposes  of 
calculating  the  total  gross  revenue  of  the 
wiiming  set,  any  FCC-held  licenses  will 
be  treated  as  having  received  a  bid  at  a 
small  amount  below  the  minimum 
opening  bid  amount.  Therefore,  in  the 
event  that  there  are  unsold  licenses 
while  the  aggregate  reserve  is  met, 
actual  gross  payments  to  the  Treasury 
from  winning  bidders  will  be  less  than 
total  gross  revenues,  since  the  latter 
figure  includes  FCC  "bid"  amounts  for 
the  imsold  licenses.  During  the  course 


of  the  auction,  the  Bureau  will  not 
entertain  any  requests  to  reduce  the 
aggregate  reserve  price. 

118.  The  specific  minimum  opening 
bids  for  each  license  are  set  forth  in 
Attachment  A  of  the  Auction  No.  31 
Further  Procedures  Public  Notice.  The 
minimim[i  opening  bids  that  we  have 
adopted  are  reducible  at  the  discretion 
of  the  Bureau.  The  Bureau  emphasizes, 
however,  that  such  discretion  will  be 
exercised,  if  at  all,  sparingly  and  early 
in  the  auction,  i.e..  before  bidders  lose 
all  waivers  and  begin  to  lose  substantial 
eligibihty.  During  the  course  of  the 
auction,  the  Bureau  will  not  entertain 
any  requests  to  reduce  the  minimum 
opening  bid  on  specific  licenses. 

iii.  Minimum  Acceptable  Bids  and  Bid 
Increments 

119.  In  the  Auction  No.  31  Further 
Modifications  Comment  Public  Notice. 
the  Bureau  sought  comment  on  two 
potential  changes,  Options  1  and  2.  to 
the  previously-adopted  procedures  for 
calculating  minimum  acceptable  bids. 
In  the  previously-adopted  procedures, 
the  minimum  acceptable  bid  for  any 
particular  license  or  package  would  be 
the  greatest  of:  (i)  The  applicable 
minimum  opening  bid;  (ii)  the  bidder's 
previous  high  bid  on  that  license/ 
package  plus  x%,  where  the  Bureau 
would  specify  the  value  of  x  in  each 
round;  and  (iii)  the  bidder's  previous 
high  bid  on  that  particular  license/ 
package  plus  an  amoimt  based  on  the 
increase  in  the  bidder's  previous  high 
bid  needed  to  create  a  tie  with  the 
provisional  winners.  If  the  bidder  has 
not  bid  on  a  license  or  an  already 
constructed  package,  the  bidder's 
previous  high  bid  for  purposes  of 
calculating  part  (iii)  would  be  the 
applicable  minimum  opening  bid.  As 
Option  1 .  the  Bureau  proposed 
completely  replacing  part  (iii)  of  the 
minimum  acceptable  bid  calculation 
with  a  formula  based  on  "current  price 
estimates."  In  addition,  as  a  second  part 
of  Option  1,  the  Bureau  proposed 
considering  all  bids  submitted  during 
the  auction  both  when  calculating 
current  price  estimates  and  when 
determining  the  provisionally  winning 
set  of  bids.  The  Bureau  proposed  a 
much  more  modest  change  to  part  (iii) 
as  Option  2.  The  Bureau  proposed 
changing  the  mathematical  formula 
applicable  only  when  determining 
minimum  acceptable  bids  on  packages 
created  and  bid  on  in  the  same  round. 

120.  The  "current  price  estimate"  is  a 
measure,  developed  by  the  Bureau, 
which  utilizes  information  from  all 
current  and  past  bids  on  a  license  and 
packages  containing  that  license,  to 
approximate  a  "price"  for  each  license 


in  every  round  of  the  auction.  The 
precise  methodolog>'  used  to  calculate 
price  estimates  is  described  in 
Attachment  B  of  the  Auction  No  31 
Further  Procedures  Public  Notice.  Until 
a  bid  is  placed  on  a  license  or  on  a 
package  containing  that  license,  by  any 
bidder  in  any  round,  the  current  price 
estimate  is  the  FCC  bid  amount,  which 
is  slightly  below  the  minimum  opening 
bid.  If  a  bid  on  a  single  license  is  part 
of  the  provisionally  winning  set  of  bids 
in  a  round,  then  the  current  price 
estimate  for  that  license  in  that  round 
will  be  equal  to  the  provisionally 
winning  bid.  Generally,  however,  if  a 
license  is  part  of  a  package  bid  in  the 
provisionally  winning  set.  the  current 
price  estimate  for  an  individual  license 
is  calculated  using  all  of  the  bids  placed 
that  involve  that  license,  since  those 
bids  together  yield  information  on  how 
bidders  value  that  license.  The  set  of 
current  price  estimates,  one  for  each 
hcense,  is  then  used  as  the  basis  for 
determining  minimum  acceptable  bids 
for  the  next  round,  under  part  (iii)  of  the 
minimum  acceptable  bid  rule. 
Specifically,  for  individual  licenses,  the 
part  (iii)  minimum  acceptable  bid 
amount  is  the  current  price  estimate  of 
the  license  plus  z%.  For  packages,  it  is 
the  sum  of  the  current  price  estimates 
for  the  licenses  comprising  that  package, 
plus  z%  of  the  sum.  Initially,  the  Bureau 
will  set  z  at  five,  but  retains  the 
discretion  to  adjust  the  amount  during 
the  course  of  the  auction,  including 
setting  z  at  less  than  zero,  in  order  to 
control  the  pace  of  the  auction. 

121.  The  Bureau  adopts  Option  1. 
Thus,  the  minimum  acceptable  bid  for 
any  license  or  package  will  be  the 
greatest  of;  (i)  The  minimum  opening 
bid:  (ii)  the  bidder's  own  previous  high 
bid  on  a  license  or  package  plus  x%. 
where  the  Bureau  will  specify-  the  value 
of  x  in  each  round;  and  (iii)  the  current 
price  estimate  of  the  license  plus  z°o.  or 
for  a  package,  the  sum  of  the  current 
price  estimates  for  the  licenses  in  the 
package  plus  z%.  where  the  Bureau  will 
specih'  the  value  of  z  in  each  round. 
The  result  will  be  rounded  to  the 
nearest  thousand  dollars.  Initially,  the 
Bureau  will  set  x  at  ten.  but  retains  the 
discretion  to  adjust  the  amount  during 
the  course  of  the  auction. 

122.  The  Bureau  retains  an  exception 
to  part  (iii)  for  calculating  the  minimum 
acceptable  bid  for  a  'global"  package — 
a  package  consisting  of  all  of  the 
licenses  available  in  the  auction.  After 
the  first  round  of  the  auction,  part  (iii) 
of  the  minimum  acceptable  bid  rule  for 
a  global  package  will  always  be  the 
revenue  generated  by  the  provisionally 
winning  bid  set  in  the  previous  round 
plus  w%.  rounded  to  the  nearest 
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thousand  dollars.  The  Bureau  makes 
this  distinction  in  order  to  retain  the 
ability  to  ensure  that  bids  for  the  global 
package  will  continue  to  increase  even 
if  we  employ  a  percentage  z  that  does 
not  guarantee  that  outcome.  Initially, 
the  Bureau  will  set  w  at  five,  but  retains 
the  discretion  to  adjust  the  amount 
during  the  course  of  the  auction. 

123.  Under  our  normal  SMR  auction 
design,  we  define  a  bid  increment  for  a 
license  as  the  difference  between  the 
minimum  acceptable  bid  and  the 
standing  high  bid.  Under  these  package 
bidding  procedures,  we  do  not  have 
standing  high  bids.  Therefore,  bid 
increments  cannot  be  defined  and  used 
in  the  same  manner.  Minimum 
acceptable  bids  will  be  calculated  as 
previously  set  forth.  To  maintain 
consistency  with  our  simultaneous 
multiple  round  auction  design,  we  will 
still  sometimes  refer  to  the  minimum 
acceptable  bid  as  being  a  bid  of  one  bid 
increment. 

124.  For  bids  higher  than  the 
minimiun  acceptable  bid — i.e.,  multi- 
increment  bids — we  are  defining  the 
amount  of  the  additional  bid  increments 
as  v%  of  the  minimum  acceptable  bid. 
rounded  to  the  nearest  thousand  dollars, 
where  the  minimum  acceptable  bid  is 
determined  as  previously  discussed. 
Initially,  the  Bureau  will  set  v  at  ten,  but 
retains  the  discretion  to  adjust  the 
amount  during  the  course  of  the 
auction.  Thus,  when  v  equals  ten. 
bidders  will  be  able  to  place  multi- 
increment  bids  of  the  minimum 
acceptable  bid  plus  approximately  10%, 
20%,  etc.,  with  the  maximum  bid  being 
approximately  equal  to  the  minimum 
acceptable  bid  plus  80% . 

125.  We  retain  the  discretion  to 
change  the  minimum  acceptable  bid. 
and  to  do  so  on  a  license-by-license  and 
package-by-package  basis,  if 
circumstances  so  dictate.  We  will  notify 
bidders  of  any  such  change  before  it 
takes  effect. 

126.  As  described  in  the  Auction  No. 
31  Further  Modifications  Comment 
Public  Notice,  the  adoption  of  Option  1 
also  involves  a  change  in  the  number  of 
rounds  of  bids  being  considered  when 
determining  the  provisionally  winning 
set.  In  contrast  to  the  prior  procedures 
in  which  two  rounds  of  bids  were 
considered,  we  now  will  consider  every 
bid  made  in  every  round  of  the  auction 
(except  for  bids  that  are  placed  and 
subsequently  removed  during  the  same 
round).  Additionally,  a  set  of  "FCC" 
bids  on  each  license  in  the  auction  at 
some  small  dollar  amount  less  than  the 
respective  minimum  opening  bid  will 
also  be  considered. 


iv.  Renewed  Bids 

127.  For  each  bidder,  we  will  treat  the 
bids  it  makes  in  different  rounds  as 
mutually  exclusive.  If  a  bidder  does  not 
want  a  bid  from  the  previous  round 
(including  a  provisionally  winning  bid) 
to  be  considered  mutually  exclusive 
with  bids  made  in  the  current  round,  it 
can  renew  the  bid  in  the  current  round. 

128.  Without  regard  to  the  minimum 
acceptable  bid  requirement,  a  bidder 
may  "renew"  in  the  current  round  the 
highest  previous  bid  it  made  on  any 
license  or  package;  that  is,  it  may 
resubmit  the  bid  without  increasing  the 
amount  bid.  Renewed  bids  will  be 
treated  as  being  made  in  the  current 
round. 

129.  Renewed  provisionally  winning 
bids  confer  bidding  activity,  while  non- 
renewed  provisional  winners  count 
toward  eligibility  activity.  No  eligibility 
or  bidding  activity  will  be  conferred  for 
renewing  a  non-provisionally  winning 
bid.  All  bidding,  including  renewals  of 
non-provisionally  winning  bids,  is 
limited  by  initial  eligibility,  however. 

V.  Last  and  Best  Bids 

130.  Bidders  that  wish  to  drop  out  of 
the  auction  or  that  believe  they  cU^ 
about  to  lose  their  bidding  eligibility 
will  have  the  opportunity  before  they 
drop  out  to  make  "last  and  best"  bids 
on  any  licenses  or  packages  for  which 
they  remain  eligible.  This  is  a  limited 
exception  to  the  minimum  acceptable 
bid  rule  and  to  click  box  bidding.  If  a 
bidder  chooses  this  option,  it  will  not  be 
permitted  to  make  any  further  bids 
during  the  auction. 

1 31 .  A  bidder  may  make  up  to  two 
sets  of  last  and  best  bids.  The  two  sets 
of  last  and  best  bids  must  be  submitted 
in  a  single  round,  but  will  be  treated  as 
mutually  exclusive,  as  are  bids  placed 
in  separate  rounds.  Once  last  and  best 
bids  are  placed,  the  bidder  will  not  be 
permitted  to  place  new  bids  or  renew 
previous  bids  in  any  subsequent  round. 
If  a  bidder  chooses  to  submit  last  and 
best  bids,  then,  for  the  remainder  of  the 
aucfion,  those  bids  will  be  considered, 
as  will  all  of  the  bidder's  previous 
rounds  of  bidding. 

132.  The  last  and  best  bid  amount  for 
any  license  or  package  is  any  amount, 
in  thousand  dollar  increments,  greater 
than  or  equal  to  the  bidder's  previous 
high  bid  on  the  license  or  package  and 
less  than  or  equal  to  the  eighth 
increment  above  the  minimum 
acceptable  bid  for  that  license  or 
package  in  the  current  round.  Also,  if 
the  bidder  has  never  placed  a  bid  on  a 
package  or  license,  the  lower  bound  on 
the  last  and  best  bid  amount  is  equal  to 
the  minimum  opening  bid  for  that 
package  or  license. 


133.  Each  set  of  last  and  best  bids  may 
consist  of  bids  on  any  or  all  of  the 
licenses  selected  on  the  Form  175  and 
any  or  all  of  the  packages  created  by  the 
bidder,  consistent  with  the  activity  and 
eligibility  rules  and  the  twelve  package 
limitation.  Bidding  activity  for  each  of 
the  sets  of  last  and  best  bids  must  not 
exceed  current  eligibility,  as  determined 
at  the  beginning  of  the  round  in  which 
these  bids  are  placed.  In  other  words, 
eligibility  for  the  second  set  of  last  and 
best  bids  will  not  be  recalculated  based 
on  eligibility  activity  associated  with 
the  first  set  of  bids.  Last  and  best  bids 
are  considered  to  be  new  bids  in  the 
round  in  which  they  are  placed. 
However,  a  last  and  best  bid  equal  to  the 
bidder's  previous  high  bid  will  be 
considered  as  a  renewed  bid. 

vi.  Winning  and  Provisionally  Winning 
Bids 

134.  The  winning  bids  are  the  set  of 
"consistent"  bids  (bids  that  (i)  do  not 
overlap  and  (ii)  are  made  or  renewed  by 
an  individual  bidder  in  the  same  round) 
that  maximizes  total  revenue  when  the 
auction  closes,  provided  that  the 
aggregate  reserve  has  been  met.  The 
provisionally  winning  bids  are  the  set  of 
consistent  bids  that  maximizes  total 
revenue  in  a  particular  round.  When 
determining  winning  and  provisionally 
wixming  bids,  all  bids  made  in  every 
round  throughout  the  course  of  the 
auction  (except  for  bids  that  are  placed 
and  subsequently  removed  during  the 
same  round)  will  be  considered.  In 
addition,  each  license  is  treated  as 
having  a  bid  placed  by  the  FCC  at  some 
small  amount  less  than  the  minimum 
opening  bid.  This  procedure  will  ensure 
that  a  bid  on  a  license  or  package  at  the 
minimum  opening  bid  always  beats  the 
FCC  bid. 

135.  Since  there  can  be  more  than  one 
set  of  consistent  bids  that  produces  the 
maximimi  revenue,  a  procedure  for 
randomly  selecting  among  these  tied 
sets  is  used  when  determining  the 
provisionally  winning  bids.  This  tie 
breaking  procediu"e  involves  two  steps: 
The  assignment  of  a  selection  number  to 
each  bid,  and  the  determination  of, 
among  all  tied  bid  sets,  the  set  that 
produces  the  maximum  sum  of  selection 
numbers. 

136.  A  bid's  selection  number  is  the 
sum  of  n  pseudo-random  numbers 
where  n  is  the  number  of  licenses 
comprising  the  bid's  package.  Each 
pseudo-random  number  is  generated  by 
invoking  a  well-documented  and  well- 
tested  routine  developed  by  Pierre 
L'Ecuyer.  A  bid's  selection  number  as 
well  as  the  beginning  seed  numbers 
used  to  produce  it  will  be  released  at  the 
close  of  each  round. 
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137.  Once  the  selection  numbers  have 
been  generated  for  each  bid,  the  second 
step  of  the  tie  breaking  procedure  will 
decide  the  provisionally  winning  bids. 
Computer  software  is  used  to  determine, 
among  all  tied  bid  sets,  the  set  that 
produces  the  maximum  sum  of  selection 
nimfibers.  Thus,  the  set  of  provisionally 
wirming  bids  is  the  set  of  consistent 
bids  that  maximizes  revenue  and 
maximizes  the  sum  of  selection 
numbers.  Each  bid  will  be  assigned  a 
new  selection  number  in  every  round. 
The  solver  will  not  be  run  after  the  last 
round  of  the  auction.  See  Section 
IV.A.vi,  "Auction  Stopping  Rules."  for 
more  information  on  the  close  of  the 
auction. 

138.  The  procedure  we  are  adopting 
for  last  and  best  bids,  described  in 
Section  IV.B.v,  allows  bidders  to  reduce 
the  likelihood  that  their  final  bid  on  a 
license  or  package  will  be  part  of  a 
randomly  broken  tied  set.  Generally,  in 
the  case  of  a  tie,  the  bidder(s)  whose  bid 
is  not  chosen  has  the  opportxmity  in  the 
next  round  to  continue  bidding. 
However,  if  the  bidder  believes  that  the 
minimum  acceptable  bid  is  too  high  and 
so  would  ordinarily  cease  bidding  on 
that  license  or  package,  it  may  use  the 
last  and  best  bid{s)  procedure  to  make 
final  bids  on  licenses  and  packages, 
which  may  be  as  little  as  $1,000  more 
than  the  bidder's  highest  previous  bid 
on  each  license  or  package. 

vii.  Packages 

139.  In  addition  to  bidding  on 
individual  licenses,  bidders  will  be 
permitted  to  create  and  bid  on  up  to 
twelve  different  packages  of  their  own 
choosing  during  the  course  of  the 
auction.  Bidders  will  not  be  required  to 
identify  or  create  their  packages  before 
the  start  of  the  auction,  but  may  create 
their  packages  as  the  auction  progresses. 
A  bidder  may  modify  or  delete  a 
package  it  has  created  up  until  the  point 
where  it  has  bid  on  the  package  and  the 
roxmd  has  closed.  If  the  bidder  submits 
a  bid  on  a  package  and  subsequently 
removes  the  bid  during  the  same  roimd, 
the  bidder  has  the  option  of  also 
deleting  or  modifying  the  package. 
However,  once  a  bidder  bids  on  a 
package  and  the  roimd  closes,  the 
package  may  not  be  modified  or  deleted 
and  counts  as  one  of  the  bidder's  twelve 
allowable  packages.  A  bid  on  an 
individual  license  does  hot  count  as  a 
bid  on  a  package;  packages  consist  of 
two  or  more  licenses. 

viii.  Bidding 

140.  During  a  bidding  round,  a  bidder 
may  submit  new  bids  or  renewed  bids 
for  as  many  licenses  and  packages  as  it 
wishes,  subject  to  its  eligibility,  its  FCC 


Form  175  license  selection,  and  the 
twelve  package  limitation;  remove  bids 
placed  in  the  current  bidding  round;  or 
permanently  reduce  eligibility.  Bidders 
also  have  the  option  of  making  multiple 
submissions  in  each  bidding  round.  If  a 
bidder  submits  multiple  bids  for  a  single 
license  or  package  in  the  same  round, 
the  system  overwrites  any  previous  bid 
with  the  last  bid  entered  as  that  bidder's 
bid  for  the  round.  Bidders  should  note 
that  the  bidding  units  associated  with 
licenses  for  which  the  bidder  has 
removed  its  bid  do  not  count  towards 
the  bidder's  bidding  activity  at  the  close 
of  the  round. 

141.  Bidding  is  constrained  by  the 
eligibility  and  activity  rules,  which 
determine  both  minimum  and 
maximum  permissible  levels  of  bidding, 
as  measured  in  bidding  units.  As 
previously  discussed,  minimum 
bidding,  as  measured  in  bidding  units, 
is  constrained  by  the  activity  rules.  In 
each  roimd,  a  bidder  desiring  to 
maintain  its  current  eligibility  and  not 
use  an  activity  rule  waiver  must  be 
active,  based  on  eligibility  activit>'.  on 
licenses  associated  with  enough  bidding 
units  to  meet  the  activity  requirement 
for  the  current  round.  For  more  details, 
please  refer  to  Section  IV.A.iii.  "Activity 
and  Eligibihty  Rules." 

142.  Maximum  bidding,  as  measured 
in  bidding  units,  is  constrained  by  the 
eligibility  rules.  Bidding  activity  for  a 
round,  defined  as  the  maximum  nimiber 
of  bidding  units  a  bidder  can  win 
considering  new  bids  and  renewed 
provisionally  winning  bids  placed  in 
that  round,  cannot  exceed  current 
eligibility.  That  is,  when  a  bidder 
submits  a  set  of  bids  in  a  round,  the 
system  will  not  accept  the  set  of  bids  if 
it  determines  that  the  bidding  activity' 
generated  by  those  bids  exceeds  the 
bidder's  current  eligibility.  Bidding  in  a 
round  is  further  limited  by  the 
requirement  that  a  bidder's  bidding 
exposure  in  a  round  must  be  less  than 
or  equal  to  its  initial  eligibility.  Bidding 
exposure  is  the  maximum  number  of 
bidding  imits  a  bidder  can  win 
considering  all  the  bids  (new,  renewed 
provisionally  winning  or  non- 
provisionally  winning)  placed  in  the 
round.  Similarly,  when  a  bidder  submits 
a  set  of  bids  in  a  round,  the  system  will 
not  accept  the  set  of  bids  if  it  determines 
that  the  bidding  exposure  generated  by 
those  bids  exceeds  the  bidder's  initial 
eligibility.  In  either  case,  if  a  set  of  bids 
is  rejected,  the  system  will  notify  the 
bidder  that  its  bids  have  not  been 
accepted  and  report  which  rule  is  in 
violation. 

143.  Bidders  are  permitted  only  to  bid 
on  the  specific  licenses  they  selected  on 
their  FCC  Form  175.  Any  packages  they 


create  must  be  comprised  entirely  of 
licenses  selected  on  their  Form  175.  The 
bid  submission  screens  are  customized 
using  the  bidder's  Form  175 
information,  and  will  not  permit 
bidding  on  non-selected  licenses  (or 
packages  of  those  licenses). 

144.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
FCC  Automated  Auction  System  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round.)  There  will  be  no 
on-site  bidding  during  Auction  No.  31. 

145.  The  Automated  Auction  System 
requires  each  bidder  to  be  logged  in 
during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
generated  SecurlD  code.  Bidders  are 
strongly  encouraged  to  print  bid 
confirmations  after  they  submit  their 
bids. 

146.  In  each  round,  eligible  bidders 
will  be  able  to  place  new  bids  on  a  given 
license  or  package  in  any  of  nine 
different  amounts.  Bidders  must  use  the 
drop-down  box  to  select  bids  from 
among  the  nine  acceptable  new  bid 
amounts;  to  renew  any  bids  (if 
applicable):  or  to  remove  any  bids  made 
within  that  same  round 

147.  Finsilly,  bidders  are  cautioned  in 
selecting  their  bid  amounts  because,  as 
explained  in  the  following  section, 
bidders  are  not  permitted  to  withdraw 
bids  from  prior  rounds,  even  if 
mistakenly  or  erroneously  made.  As 
explained  previously,  when 
determining  winning  and  provisionally 
winning  bids,  we  consider  all  bids  made 
throughout  the  course  of  the  auction, 

ix.  Bid  Removal  and  Bid  Withdrawal 

148.  Bid  "removal"  is  the  voiding  of 

a  bid  made  in  the  current  round.  For  the 
reasons  set  forth,  we  permit  only  the 
removal  of  bids  placed  in  the  current 
round.  The  withdrawal  or  cancellation 
of  bids  made  in  previous  rounds  is 
prohibited. 

149.  At  any  time  before  the  close  of 

a  bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  remove  bid  function 
in  the  bidding  system,  a  bidder  may 
effectively  "unsubmit  "  any  bid  placed 
within  the  current  round.  This  is  not  the 
same  as  withdrawing  a  bid.  which,  in 
our  SMR  system,  can  occur  in  rounds 
subsequent  to  the  round  in  which  the 
high  bid  was  placed.  A  bidder  removing 
a  bid  placed  in  the  same  round  is  not 
subject  to  withdrawal  pa\-ments  Once  a 
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round  closes,  a  bidder  may  no  longer 
remove  a  bid. 

150.  At  the  close  of  the  auction,  if  a 
bid  is  declared  the  winner  and  the 
bidder  does  not  pay  the  amount  due,  it 
is  liable  for  a  default  payment  as  set 
forth  in  the  Commission's  Rules. 

151.  We  stated  the  following  in  the 
Auction  No.  31  Package  Bidding 
Procedures  Public  Notice,  and  it  still 
holds  true. 

We  believe  that  by  mailing  bids  placed  in 
different  rounds  mutually  exclusive,  we  have 
limited  a  bidder's  exposure  risk  when 
changing  strategies.  Moreover,  the  bid 
withdrawal  procedure  was  designed  to  allow 
bidders  to  back  out  of  failed  aggregations — 
to  avoid  winning  some  licenses  that  are 
worth  lt!ss  to  them  than  the  amount  bid 
without  the  other  licenses  they  need  to 
implement  their  business  plan.  Therefore, 
since  bidders  may  make  package  bids  on  all 
combinations  of  licenses  with  significant 
complementarities,  the  use  of  withdrawals  to 
mitigate  such  risk  is  no  longer  necessary. 
Moreover,  while  there  is  no  offsetting  benefit 
from  allowing  bid  withdrawals,  there  would 
still  be  potential  harm.  Withdrawals  may  be 
used  strategically  to  provide  incorrect  price 
signals  during  the  auction  and  lead  other 
bidders  to  place  inefficient  bids.  .Also,  when 
withdrawals  are  permitted,  one  cannot 
ensure  that  the  auction  will  proceed  at  an 
acceptable  pace.  Moreover,  the  harm 
associated  with  withdrawals  is  likely  to  be 
more  severe  in  auctions  with  package 
bidding  since  a  single  withdrawal  of  a  bid 
(on  either  an  individual  license  or  a  package) 
can  affect  the  entire  provisionally  winning 
set.  Act:ordingly.  we  will  not  permit  bidders 
to  withdraw  their  provisionally  winning 
bids. 

X.  Round  Results 

152.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Bureau  will  compile  reports 
of  all  bids  made  in  that  round,  the  set 
of  bids  considered  when  determining 
the  current  provisionally  winning  bids. 
current  price  estimates,  new  minimum 
acceptable  bids  for  all  bidders,  current 
provisionally  winning  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access.  Reports 
reflecting  bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
31  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

153.  The  Bureau  will  release  an 
additional  public  notice  by  April  30. 
2002,  detailing  round  results  reports 
formats,  explaining  the  round  results 
process  and  providing  sufficient 
information  on  our  solving  and  tie- 
breaking  procedures  such  that 


participants  and  interested  observers 
will  be  able  to  replicate  the  FCC's 
official  round  results. 

154.  In  the  Auction  No.  31  Package 
Bidding  Procedures  Public  Notice,  the 
Bureau  stated  in  a  footnote  that  we 
would  "make  available  a  bidder  aid  for 
bidders  to  be  able  to  determine  for 
themselves  what  bid  amount  would 
have  been  necessary  to  beat  the  other 
bids  and  become  a  provisional  winner 
in  the  prior  round."  This  bidder's  aid 
tool  was  intended  to  calculate  the 
"shortfall  and  deficit"  amounts  which 
have  been  superceded  by  current  price 
estimates  in  part  (iii)  of  the  minimum 
acceptable  bid  rule.  The  Bureau  will  not 
provide  such  a  bidder  aid,  nor  will  it 
provide  the  FCC  Auction  Tracking  Tool 
software. 

xi.  Auction  Announcements 

155.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes.  All  FCC  auction 
announcements  will  be  available  by 
clicking  on  a  link  in  the  Automated 
Auction  System. 

xii.  Default 

156.  The  Commission  adopted  a 
special  rule  for  calculating  default 
payments  in  connection  with  package 
bidding  in  the  Upper  700  MHz  band.  In 
the  event  a  winning  bidder  defaults  on 
payments  due  after  an  auction  closes  or 
is  disqualified  after  the  auction,  a 
default  payment  will  be  assessed.  The 
default  payment  will  consist  of  a 
deficiency  portion  and  an  additional 
25%  payment.  The  special  default  rule 
is  modeled  on  the  default  rule  used  in 
other  auctions.  However,  there  are 
substantial  differences,  perhaps  most 
significantly  in  the  amount  of  the 
additional  payment.  The  default  rule 
used  in  other  auctions  sets  the 
additional  payment  at  three  percent 
(3%)  of  the  lesser  of  the  subsequent 
winning  bid  and  the  defaulted  bid.  In 
contrast,  the  default  rule  for  use  with 
package  bidding  in  the  Upper  700  MHz 
bands  sets  the  additional  payment  at 
twenty-five  percent  (25%)  of  the  lesser 
of  the  subsequent  winning  bid  and  the 
defaulted  bid. 

157.  The  deficiency  portion  will  make 
up  any  loss  to  the  Commission  that 
results  when  defaulted  bid(s)  are 
replaced  by  subsequent  wiiming  bid(s). 
If  the  subsequent  winning  bid(s)  exceed 
the  defaulted  bid(s),  no  deficiency 
portion  will  be  assessed.  Even  in  the 
absence  of  a  deficiency  portion, 
however,  an  additional  25%  payment 
will  be  due.  Where  a  defaulting  bidder 
held  winning  bids  on  individual 
licenses  ( i.e.,  not  as  part  of  a  package), 
and  in  a  subsequent  auction  the  licenses 


are  also  won  individually,  the 
deficiency  portion  will  be  calculated  by 
subtracting  the  subsequent  winning  bid 
from  the  defaulted  bid.  The  deficiency 
portion  for  such  bids  will  be  calculated 
on  a  license-by-license  basis  [i.e.,  in  the 
event  of  defaults  on  multiple  bids,  the 
differences  between  the  amounts 
originally  bid  and  the  amounts 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed). 

158.  Where  a  defaulting  bidder  won 
licenses  in  package(s),  and  in  a 
subsequent  auction  the  licenses  are  won 
either  (a)  in  the  same  package(s),  or  (b) 
in  smaller  packages  or  as  individual 
licenses  that  correlate  to  the  defaulted 
package(s),  the  deficiency  portion  will 
be  determined  on  a  package-by-package 
basis.  In  the  event  a  defaulting  bidder 
defaults  on  more  than  one  such  bid,  the 
differences  between  the  amount 
originally  bid  and  the  amount(s) 
subsequently  bid  will  not  be  aggregated 
to  determine  a  net  amount  owed.  Thus, 
in  this  situation,  the  deficiency  portion 
will  be  calculated  in  a  manner 
analogous  to  where  the  licenses  are  sold 
individually.  However,  with  regard  to 
each  individual  package,  where  the 
licenses  are  subsequently  sold 
individually  or  as  part  of  smaller 
packages,  the  amounts  received  in  the 
subsequent  auction  will  be  aggregated  in 
order  to  determine  any  deficiency. 

159.  Where  a  defaulting  bidder  or 
bidders  won  licenses  either  individually 
or  as  part  of  packages,  and  in  a 
subsequent  auction  the  licenses  are  won 
as  larger  packages  or  different  packages 
(not  including  the  situation  described  in 
the  preceding  paragraph),  the  deficiency 
portion  will  be  calculated  by  subtracting 
the  aggregate  amount  originally  bid  for 
the  licenses  from  the  aggregate  amount 
bid  in  the  subsequent  auction  for  the 
licenses.  Thus,  in  this  situation,  the 
deficiency  portion  will  not  be  calculated 
on  a  bid-by-bid  basis. 

160.  If.  in  a  situation  requiring  that 
bids  be  aggregated  in  order  to  determine 
the  deficiency  portion  of  the  default 
payments  for  the  bids,  there  are 
multiple  defaulting  bidders,  the  default 
payment  (both  the  deficiency  portion 
and  the  additional  25%  payment 
portion)  will  be  allocated  to  the 
defaulting  bidders  in  proportion  to  their 
share  of  the  aggregated  default  bids. 

161.  In  the  event  that  a  bidding  credit 
applies  to  any  applicable  bid(s),  the 
Bureau  will  assess  the  deficiency 
portion  of  the  default  payment  using  the 
lesser  of  the  difference  between  gross 
bids  and  the  difference  between  net 
bids.  (In  the  event  that  a  bidder  does  not 
have  a  bidding  credit,  the  bidder's  gross 
bid  and  net  bid  are  the  same.)  In  other 
words,  the  Bureau  will  compare  (i)  the 
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sum  of  the  gross  defaulted  Auction  No. 
31  bid(s)  minus  the  gross  subsequent 
winning  bid(s)  and  (ii)  the  sum  of  the 
net  defaulted  Auction  No.  31  bid(s) 
minus  the  net  subsequent  winning 
bid(s).  The  Bureau  will  impose  the 
lesser  of  (i)  and  (ii)  as  the  deficiency 
portion. 

162.  As  noted  at  the  outset,  the 
default  payment  consists  of  the 
deficiency  portion  and  an  additional 
25%  payment.  The  additional  payment 
will  be  25%  of  the  lesser  of  the 
subsequent  winning  bid(s)  and  the 
defaulted  bid(s).  The  Bureau  will  use 
the  same  gross  or  net  bid(s)  that  it  used 
to  calculate  the  deficiency  portion  when 
assessing  the  additional  25%  payment. 
That  is.  the  Bureau  will  compare  the 
defaulted  and  subsequent  bid(s) 
according  to  the  methods  described  for 
calculation  of  the  deficiency  portion  of 
the  default  payment  when  determining 
whether  the  defaulted  bid(s)  or  the 
subsequent  winning  bid(s)  is  the  lesser 
amount.  Should  there  be  no  difference 
between  the  gross  or  net  bid(s)  for 
purposes  of  assessing  the  deficiency 
portion,  the  Bureau  will  assess  the 
additional  25%  payment  using  the 
lesser  of  the  gross  or  net  bid(s). 

V.  Post- Auction  Procedures 

A.  Down  Payments 

163.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
winning  bidders  and  down  payments 
due. 

164.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
winning  bids  (actual  bids  less  any 
applicable  small  and  very  small 
business  bidding  credits).  See  47  CFR 
1.2107(b). 

B.  Auction  Discount  Voucher 

165.  On  June  8,  2000,  the  Commission 
awarded  Qualcomm,  Inc.  a  transferable 
Auction  Discount  Voucher  ("ADV")  in 
the  amount  of  5125,273,878.00.  This 
ADV  may  be  used  by  Qualcomm  or  its 
transferee,  in  whole  or  in  part,  to  adjust 
a  winning  bid  in  any  spectrum  auction 
prior  to  June  8,  2003,  subject  to  terms 
and  conditions  set  forth  in  the 
Commission's  Order.  Qualcomm 
transferred  $10,848,000.00  of  the  ADV 
to  a  wiiming  bidder  in  FCC  Auction  No. 
35  and  the  transferee  used  its  portion  of 
the  ADV  to  adjust  one  of  its  winning 
bids  in  Auction  No.  35.  The  remaining 
portion  of  Qualcomm's  ADV  could  be 


used  to  adjust  winning  bids  in  another 
FCC  auction,  including  Auction  No.  31. 

C.  Long-Form  Application 

166.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  31.  Winning 
bidders  that  are  small  or  ven,'  small 
businesses  must  include  an  exhibit 
demonstrating  their  eligibility  for  small 
and  ver\-  small  business  bidding  credits. 
See  47  CFR  1.2112(b).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

D.  Tribal  Land  Bidding  Credit 

167.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  serx'ices  to  federally-recognized 
tribal  lands  that  are  unser\'ed  by  any 
telecommunications  carrier  or  that  have 
a  telephone  ser\'ice  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualif\-. 

168.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  When 
filing  the  long-form  application,  the 
winning  bidder  will  be  required  to 
advise  the  Commission  whether  it 
intends  to  seek  a  tribal  land  bidding 
credit,  for  each  market  won  in  the 
auction,  by  checking  the  designated 
box(es).  After  stating  its  intent  to  seek  a 
tribal  land  bidding  credit,  the  applicant 
will  have  90  days  from  the  close  of  the 
long-form  filing  window  to  amend  its 
application  to  select  the  specific  tribal 
lands  to  be  served  and  provide  the 
required  tribal  government 
certifications.  Licensees  receiving  a 
tribal  land  bidding  credit  are  subject  to 
performance  criteria  as  set  forth  in  47 
CFR  1.2110(f). 

169.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  should  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
documents  can  be  viewed  on  the 
Commission's  auctions  Web  site  at 
http://wireless.fcc.gov/auctions  by 
clicking  on  the  Tribal  Land  Credits  link. 


E.  Default  and  Disqualification 

170.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
pavment.  or  is  otherwise  disqualified) 
will  be  subject  to  the  pavments 
described  in  47  CFR  27.501(b),  In 
addition,  if  a  default  or  disqualification 
involves  gross  misconduct, 
misrepresentation,  or  bad  faith  by  an 
applicant,  the  Commission  may  declare 
the  applicant  and  its  principals 
ineligible  to  bid  in  future  auctions,  and 
mav  take  any  other  action  that  it  deems 
necessar)',  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  applicant.  See 
Section  IV.B.xii  for  more  detail  on  the 
default  rule  for  this  auction. 

F.  Refund  of  Remaining  Upfront 
Payment  Balance 

171.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  license  in  Auction  No.  31 
mav  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  All 
refunds  will  be  returned  to  the  payer  of 
record,  as  identified  on  the  FCC  Form 
159.  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

1 72.  At  the  end  of  the  auction,  those 
bidders  who  are  eligible  for  a  refund 
must  submit  a  written  refund  request  If 
vou  have  completed  the  refund 
instructions  electronically,  then  only  a 
written  request  for  the  refund  is 
necessary.  If  not.  the  request  must  also 
include  wire  transfer  instructions. 
Taxpayer  Identification  Number  (TIN), 
and  FCC  Registration  Number  (FRN). 
Send  refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group.  Gail  Glasser  or  Tim 
Dates,  445  12th  Street,  SW,  Room  1- 
C863,  Washington.  DC  20554. 

173.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
P;^v  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  or  Gail  Glasser  at  (202)  418-1995 
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Federal  Communications  Commission. 
Magaret  Wiener, 

Chief.  Auctions  and  Industry  Analysis 

Division.  IVTB. 

(FR  Doc,  02-9988  Filed  4-23-02;  8:45  am] 

BILUNG  CODC  671 2-01 -f> 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011677-005. 

Title:  United  States  Australasia 
Agreement. 

Parties: 
Australia  New  Zealand  Direct  Line 
Contship  Containerlines 
Hamburg-Sud,  d/b/a  Columbus  Line 
P&O  Nedlloyd  Limited 
Wallenius  Wilhelmsen  Lines  AS 
CMA  COM,  S.A. 

Synopsis:  The  proposed  agreement 
modification  extends  the  current  share 
period  for  the  parties'  Trade 
Participation  Arrangement  through 
December  31,  2002,  and  revises  the 
overcarriage  and  undercarriage 
thresholds. 

Agreement  No.  .011 785-001 . 

TiUe:  The  COSCON/KL/YMUK  Asia/ 
U.S.  East  and  Gulf  Coast/Mediterranean 
Vessel  Sharing  Agreement. 

Parties: 
COSCO  Container  Lines  Company, 

Limited 
Kawasaki  Kisen  Kaisha,  Ltd. 
Yangming  (U.K.)  Ltd. 

Synopsis:  The  proposed  agreement 
modification  adds  ports  in  North  Europe 
in  the  Hamburg/Gibraltar  range,  the 
United  Kingdom,  and  Scandinavia  to 
the  geographic  scope  of  the  agreement. 

Dated:  April  19,  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  02-10063  Filed  4-23-02:  8:45  am] 

BILUNO  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intennediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington.  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intennediary 
Applicants 

Creating  Marine  Inc.,  2225  W. 
Commonwealth  Ave..  Suite  #316. 
Alhambra,  C.A  91803,  Officers:  Eugene 
Yu  Chiang,  Operation  Manager 
(Qualifying  Individual),  Ho  The 
Chang,  President 

Hana  Logistics,  Inc.  1123  E.  Dominguez 
Street  Carson,  CA  90746  Officers:  Jung 
Hyun  Oh,  President  (Qualifying 
Individual).  Helen  Jun.  Secretary 

Skythech  International.  Inc..  145-38 
157th  Street.  Jamaica,  NY  11434. 
Officer:  Yun  Seok  Lee,  President, 
Qualifying  Individual 

West  Point  International  Shipping  Co., 
509  Summerbreeze  Drive,  Newark,  DE 
19702,  Mary  O.  Atupulazi,  Sole 
Proprietor 

Dart  Express  (NYC)  Inc.,  177-14  149th 
Road,  Jamaica,  NY  11434.  Officers: 
Kwok  Keung  Wong.  Vice  President 
(Qualifying  Individual),  Joseph  Pang, 
Director 

Kasv  Logistics  Co.,  Ltd.,  8050  Florence 
Avenue.  Suite  30.  Downey.  CA  90240, 
Officers:  Paul  Kee-Nui  Leung,  Chief 
Financial  Officer  (Qualifying 
Individual).  Ying  Chen,  CEO 

Willmar  International,  Inc.,  975  Navajo 
Drive,  Bluffton,  OH  45817,  Officer: 
William  T.  Martin,  President 
(Qualifying  Individual) 

Crescent  Ocean  Services,  LLC  dba 
Crescent  Ocean  Services,  5100  South 
Dawson  Street.  Suite  200.  Seattle,  WA 
98118.  Officer:  Christopher  J.  Clark, 
General  Manager  (Qualifying 
Individual) 

Worldwide  Logistics  Partner  Inc.  dba 
WWLP  Inc.,  720  hidustrial  Drive, 
Suite  109.  Gary.  IL  60013,  Officers: 
Mitesh  P.  Kamdar.  Director 
(Qualifying  Individual),  Jim  Ehrbar, 
Vice  President  of  Sales 


A.N.I.  Cargo  Services  Inc..  6931  NW 
87th  Avenue.  Miami,  FL  33178. 
Officers:  Stephen  Chang,  President 
(Qualifying  Individual),  Allan  Grant, 
Vice  President 

DLS  Freight  Services  (SFO)  Ltd.  dba 
DLS  Logistic  Service,  840  Hinckley 
Road.  Suite  #110,  Biu-lingame,  CA 
94010.  Officers:  Elaine  Pan.  CFO 
(Qualifying  Individual).  Iris  Meng, 
President 

Global  Brilliant  Logistics  Corp.,  343  N. 
Wood  Dale,  Suite  102,  Wood  Dale.  IL 
60191,  Officer:  Veronica  Knycha. 
President  (Qualifying  Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

R.S.  Logistics  Inc.,  700  Plaza  Drive. 
Secaucus.  NJ  07094,  Officers:  Gregory 
Shiu,  Vice  President  (Qualifying 
Individual),  Ling  Wan,  Director 

A  Customs  Brokerage,  Inc.,  656  South 
Drive,  Miami  Springs,  FL  33166, 
Officers:  Gilda  Castillo,  Vice  President 
(Qualifying  Individual),  Gabriel  T. 
Rodriguez,  President 

GPS  Logistics,  Inc.,  175-18  147th 
Avenue,  Jamaica,  NY  11434,  Officers: 
Paul  Fitzpatrick,  President 
(Qualifying  Individual),  Peter  T.C. 
Chow,  Secretary 

Annex  Global  Logistics  Inc.,  808  South 
Hindry  Avenue,  Suite  E,  Inglewood, 
CA  90301,  Officer:  Charles  Wong, 
President  (Qualifjdng  Individual) 

Klasman-Vamak  USA,  Inc.,  14  Laurel 
Hill  Terrace,  Kearny,  NJ  07032, 
Officers:  Kemal  M,  Guler,  Vice 
President  (Qualifying  Individual), 
Vilmaz  Nalcakar,  President 

Trans  Caribbean  Cargo  International, 
Inc.,  1601  NW  70th  Avenue,  Suite 
101,  Miami,  FL  33126,  Officers:  Lt. 
Col.  Lawrence  H.  London,  CEO 
(Qualifying  Individual),  Ian  Davis. 
President 

Dated:  April  19,  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-10062  Filed  4-23-02;  8:45  am) 

BtLUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regiilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  com'panies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  17,  2002. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker.  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Port  Financial  Corp.  Brighton, 
Massachusetts;  to  retain  shares  and 
acquire  up  to  9.9  percent  of  the  voting 
shares  of  Cambridge  Bancorp. 
Cambridge,  Massachusetts,  and  thereby 
indirectly  acquire  shares  of  Cambridge 
Trust  Company,  Cambridge, 
Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System.  .April  18.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-9937  Filed  4-23-02;  8:45  am) 
BILUNG  CODE  621 0-01 -S  . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.  01N-0319] 

Agency  Information  Coliection 
Activities;  Announcement  of  0MB 
Approvai;  Health  and  Diet  Survey 

AGENCY:  Food  and  Drug  Administration, 

PIHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  a  collection  of  information  entitled 
"Health  and  Diet  Surv^ey"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggv  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  30.  2001 
(66  FR  59794),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  0MB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  0MB  has  now  approved  the 
information  collection  and  has  assigned 
0MB  control  number  0910-0489.  The 
approval  expires  on  March  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  .April  5,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policv. 

iFR  Doc.  02-9986  Filed  4-23-02;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Spores  in 
Breast  Cancer. 

Dare.  June  17-19.  2002. 

Time:  8  a.m  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  .Avenue.  NW.  Washington.  DC 
20005. 

Contact  Person:  Brian  E.  Wojcik.  PhD. 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities.  National  Cancer  Institute,  6116 
Executive  Boulevard.  Room  8019.  Bethesda, 
MD  20892.  301/402-2785. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93,392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  April  17  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc  02-9975  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory-  Committee  Art.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
C; — Education, 

Date:  lune  19-21.  2002. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave..  NW.  Washington,  DC  20007. 

Contact  Person  Harvey  P  Stein.  PhD. 
Scientific  Review  .Administrator.  Grants 
Review  Branch.  Division  of  Extramural 
.Activities.  National  Cancer  Institute.  National 
Institutes  of  Health.  6116  Executive 
Boulevard.  Room  8107.  Bethesda.  MD  20892. 
(301)496-7841. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
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Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.999, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  April  .17.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Poilicy. 

[FR  Doc.  02-9976  Filed  4-23-02;  8:45  am] 

WLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-77,  Review  of  R13 
Grants. 

Date:  May  2.  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building. 
Conference  Room  H,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD. 
Acting  Director,  4500  Center  Drive.  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  02-73.  Review  of  Rl3 
Grants. 

Dafe.May  14.  2002. 

Time;  1  p.m.  to  3  p.m. 

/Agendo.- To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Bldg., 
Conf.  Rms.  A  &  D,  Bethesda.  MD  20892. 

Contact  Person:  H.  Gegrge  Hausch.  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 


Emphasis  Panel.  02-71,  Loan  Repayment 
Grants. 

Date:  May  23,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director.  4500  Center  Drive.  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda.  MD  20892.  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health,  HHS) 

Dated:  April  17.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-9973  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  NICHD  International 
Pediatric  and  Perinatal  HIV  Studies  Network 
Coordinating  Center. 

Dafe.  lune  17.  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott  Hotel  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Contact  Person:  Hameed  Khan,  Phd., 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01,  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research;  93.865,  Research  for 


Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabihtation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  April  17,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9974  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dated;  April  24,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Weijia  Ni,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848, 
Bethesda,  MD  20892,  (301)  435-1507, 
niw®csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  May  2-3,  2002. 

Time:  8  am  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW.,  Washington,  DC 
20009. 

Contact  Person:  Ranga  V.  Srinivas,  PhD, 
Scientific  Review  Administrator,  Center  for  * 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1167,  srinivar@csr.nih.gov. 
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This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  16.  2002. 
La  Verne  Y.  Stringiield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-9972  Filed  4-23-02;  8:45  am] 
BILLING  CODE  41 40-01 -M 

Activity 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 

ACTION:  Notice  of  funding  availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 


availability  of  FY  2002  funds  for  grants 
for  the  following  activity  This  notice  is 
not  a  complete  description  of  the 
activity:  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I. 
Grants  to  Improve  the  Quality  and 
Availability  of  Residential  Treatment 
and  Its  Continuing  Care  Component  for 
Adolescents  (TI  02-007),  and  Part  II. 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionan.'  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Application 
deadline 


Est  funds  FY 
2002 


Est  no  of 
awards 


Proiect  penod 
years 


Grants  to  Improve  the  Quality  and  Availability  of  Residential  Treatment 
and  Its  Continuing  Care  Component  for  Adolescents. 


June  19.  2002 


S8.000.000 


16 


The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  106-310. 
SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2,  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications],  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information 
(NCADI),  P.O.  Box  2345,  Rockville,  MD 
20847-2345,  Telephone:  1-800-729- 
6686, 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov 

When  requesting  an  application  kit, 
the  apphcant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 


Treatment  (CSAT)  announces  the 
availability  of  Fiscal  Year  2002  funds  for 
up  to  16  grants  to  enhance  and/or 
expand  residential  treatment  services 
for  youth  (aged  21  and  under)  referred 
for  treatment  of  a  drug  or  alcohol 
problem. 

Eligibility:  Public  and  domestic 
private  non-profit  entities  are  eligible  to 
apply,  including  units  of  State  and  local 
government,  Native  Alaskan  entities, 
Indian  tribes  and  tribal  organizations, 
and  community -based  organizations, 
including  faith  based  organizations. 

All  direct  providers  of  substance 
abuse  treatment  services  involved  in  the 
proposed  project,  including  the 
applicant  organization,  if  applicable, 
must  have  been  providing  treatment 
services  for  adolescents  for  a  minimum 
of  two  years  prior  to  the  date  of  this 
application.  If  the  applicant 
organization  is  not  a  direct  provider  of 
substance  abuse  treatment  services,  the 
applicant  must  document  a  commitment 
from  one  or  more  experienced,  licensed 
substance  abuse  treatment  providers  to 
participate  in  the  proposed  project.  All 
direct  providers  of  substance  abuse 
services  involved  in  the  proposed 
project,  including  the  applicant 
organization,  if  applicable,  must  be  in 
compliance  with  any  and  all  applicable 
local,  city,  county  and/or  State 
requirements  for  licensing, 
accreditation,  and  certification. 

Availability  of  Funds:  Approximately 
$8.0  million  will  be  available  for  up  to 
16  awards.  The  average  annual  award  is 
expected  to  range  from  $400,000  to 
$500,000  in  total  costs  (direct  and 
indirect).  Annual  continuation  awards 
are  subject  to  the  continued  availability 
of  funds  and  progress  achieved  by  the 
grantee. 


Period  of  Support:  .\ wards  may  be 
requested  ifor  up  to  3  years. 

Criteria  for  Review  and  Funding 

Genera!  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/S.AMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Critena  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisor)'  Council  review  process 
Availability  of  funds  will  also  be  an 
award  criteria,  .additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  \'umber:  93.243, 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Randolph  D.  Muck,  M.Ed..  CSAT/ 
SAMHSA.  Rockwall  II.  7th  Floor.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
(301)  443-6574.  E-Mail: 
rmuck®samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management. 
OPS/SAMHSA.  Rockwall  II,  6th  floor. 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666,  E-Mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
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officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  Vkfithin  their  jurisdictions. 
Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
appUcation  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  ol  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  enceurages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPCMI 


of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  18,  2002. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
IFR  Doc  02-9987  Filed  4-23-02;  8:45  am] 

BH.UNG  CODE  41M-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability,  Draft  Restoration 
Plan  and  Environmental  Assessment 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
action:  Notice  of  Availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  and  the  State 
of  Rhode  Island,  aimounces  the  release 
for  public  review  of  the  draft 
Restoration  Plan  and  Environmental 
Assessment  (RP/EA)  for  the  Landfill  and 
Resource  Recovery,  Inc  Superfund  Site. 
The  RP/EA  describes  the  trustees' 
proposal  to  restore  natural  resources 
injured  as  a  result  of  the  release  of 
hazardous  substances  from  the  site. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  30,  2002. 
ADDRESSES:  Requests  for  copies  of  the 
RP/EA  may  be  made  to  the  U.S.  Fish 
and  Wildlife  Service,  New  England 
Field  Office,  70  Commercial  Street, 
Suite  300,  Concord,  New  Hampshire 
03301. 

Written  comments  or  materials 
regarding  the  RP/EA  should  be  sent  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Molly  B.  Sperduto  or  Kenneth  C.  Carr, 
Environmental  Contaminants  Program, 
U.S.  Fish  and  Wildlife  Service,  70 
Commercial  Street.  Suite  300,  Concord, 
New  Hampshire  03301. 

Interested  parties  may  also  call  603- 
223-2541  for  further  information. 


SUPPLEMENTARY  INFORMATION:  The 
Landfill  and  Resource  Recovery,  Inc. 
Superfund  Site,  located  in  North 
Smithfield,  Rhode  Island  was  an  active 
landfill  imtil  1986,  when  the  landfill 
was  closed  and  approximately  three- 
fourths  of  the  site  was  covered  with  a 
synthetic  cap.  Due  to  erosion  and  re- 
grading  associated  with  capping  the 
landfill,  approximately  1  acre  of 
palustrine  emergent  and  scrub-shrub 
wetland  habitat  was  destroyed  in 
perpetuity. 

In  1997,  the  United  States  of  America 
and  the  State  of  Rhode  Island  settled 
claims  for  natural  resource  damages 
associated  with  the  Landfill  and 
Resource  Recovery,  Inc.  Superfund  Site 
under  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  The  settlement 
proceeds  will  be  used  to  compensate  for 
loss  of  natural  resources  under 
trusteeship  of  the  Department  of  the 
Interior  and  the  State  of  Rhode  Island. 
The  RP/EA  is  being  released  in 
accordance  with  CERCLA  of  1980  as 
amended,  commonly  known  as 
Superfund,  (42  U.S.C.  9601  et  seq.),  the 
Natural  Resource  Damage  Assessment 
Regulations  foimd  at  43  CFR,  part  11, 
and  the  National  Enviroimiental  Policy 
Act.  It  is  intended  to  describe  the 
trustees'  proposals  to  restore  natural 
resources  injured  at  the  site  and 
evaluate  the  impacts  of  each. 

The  RP/EA  describes  a  number  of 
habitat  restoration  and  protection 
alternatives  and  discusses  the 
environmental  consequences  of  each. 
Restoration  efforts  which  have  the 
greatest  potential  to  restore  wetlands 
and  the  services  those  wetlands  provide 
to  wetland-dependant  wildlife  are 
preferred.  Based  on  an  evaluation  of  the 
various  restoration  alternatives,  the 
restoration  of  wetland  habitat  at  the 
former  Lonsdale  Drive-In  is  proposed. 
This  alternative  maximizes  the  benefit 
to  wetland-dependent  wildlife,  restoring 
over  20  acres  of  riparian  habitat, 
including  7  acres  of  wetland. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
RP/EA.  Copies  of  the  RP/EA  are 
available  for  review  at  the  U.S.  Fish  and 
Wildlife  Service's  New  England  Field 
Office  in  Concord,  New  Hampshire  (70 
Commercial  Street,  Suite  300,  Concord, 
New  Hampshire).  Additionally,  the  RP/ 
EA  will  be  available  for  review  at  the 
North  Smithfield  Municipal  Annex 
Building.  Written  comments  will  be 
considered  and  addressed  in  the  final 
RP/EA  at  the  conclusion  of  the 
restoration  planning  process. 

Author:  1116  primary  author  of  this 
notice  is  Molly  Sperduto.  U.S.  Fish  & 
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Wildlife  Service,  New  England  Field 
Office,  70  Commercial  Street,  Suite  300, 
Concord,  New  Hampshire  03301. 

Authority:  The  authority  for  this  action  is 
CERCLA  of  1980  as  amended,  commonly 
known  as  Superfund.  (42  U.S.C.  9601  at  seq.) 
and  the  Natural  Resource  Damage 
Assessment  Regulations  found  at  43  CFR. 
part  11. 

Dated:  April  11.2002. 
Mamie  A.  Parker, 

Regional  Director,  Region  5,  U.S.  Fish  and 

Wildlife  Service,  DOI  Designated  Authorized 

Official. 

(FR  Doc.  02-9982  Filed  4-23-02;  8:45  am) 

BILUNG  CODE  4310-SS-P 


DEPARTME^f^  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-174-1820-OG] 

Canyons  of  the  Ancients  National 
Monument  Advisory  Committee; 
Notice  of  intent  To  Establish  and  Call 
for  Nominations 

AGENCY:  Bureau  of  Land  Management 
(BLM),  San  Juan  Public  Lands  Center, 
Durango,  Colorado. 

ACTION:  Notice  of  intent  to  establish  and 
call  for  nominations  for  the  Canyons  of 
the  Ancients  National  Monument 
Advisory  Committee,  as  directed  by  the 
Secretary  of  the  Interior  on  June  28, 
2000,  to  "establish  an  advisory 
committee  to  advise  BLM  on  issues 
related  to  the  Monument". 

SUMMARY:  BLM  is  publishing  this  notice 
under  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act.  Pursuant  to 
the  instructions  of  the  Secretary  of  the 
Interior  dated  June  28,  2000,  BLM  gives 
notice  that  the  Secretary  of  the  Interior 
intends  to  establish  the  Canyons  of  the 
Ancients  National  Monument  Advisory 
Committee  (Committee).  The  notice 
requests  the  public  to  submit 
nominations  for  membership  on  the 
Committee.  The  Committee  is  necessary 
to  advise  the  Secretary  and  BLM  on 
resource  management  issues  associated 
with  the  Canyons  of  the  Ancients 
National  Monument  (CANM). 
DATES:  Submit  a  completed  nomination 
form  and  nomination  letters  to  the 
address  listed  below  no  later  than  May 
24,  2002. 

ADDRESSES:  Send  nominations  to: 
Manager,  Canyons  of  the  Ancients 
National  Monument,  Bureau  of  Land 
Management,  27501  Highway  184, 
Dolores,  Colorado  81323. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Thrash,  Planner,  970-385-1371. 
LouAnn  Jacobson,  Manager,  970-882- 


4811,  or  e-mail 

Colorado_CANM@co.blm.gov  or  visit 
the  monument  Web  site  at  http:// 
www.co.blm.gov/canm/index.html. 
SUPPLEMENTARY  INFORMATION:  Any 
individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Canyons  of  the  Ancients  National 
Monument  Advisory  Committee. 
Individuals  may  nominate  themselves 
for  Committee  membership.  You  may 
obtain  nomination  forms  from  the 
Canyons  of  the  Ancients  National 
Monument  Manager,  Bureau  of  Land 
Management  (see  ADDRESSES,  above)  or 
from  http://wv^rw.co.blm.gov/canm/ 
index.html.  To  make  a  nomination,  you 
must  submit  a  completed  nomination 
form,  letters  of  reference  from  the 
represented  interests  or  organizations, 
as  well  as  any  other  information  that 
speaks  to  the  nominee's  qualifications, 
to  the  Canyons  of  the  Ancients  National 
Monument  Manager.  You  may  make 
nominations  for  the  following  categories 
of  interest: 

•  A  representative  of  the  Montezuma 
County  Commission  (appointed  from 
nominees  submitted  by  the  Montezuma 
County  Commission); 

•  A  representative  of  the  Dolores 
County  Commission  (appointed  from 
nominees  submitted  by  the  Dolores 
County  Commission); 

•  Two  persons  from  any  of  the 
following  tribes  and  pueblos 
representing  Native  American  interests: 
The  Ute  Mountain  Ute  Tribe,  The 
Uintah-Ouray  Ute  Tribe,  The  Southern 
Ute  Tribe,  The  Navajo  Nation.  The  Hopi 
Tribe,  The  Pueblo  of  Acoma,  The  Pueblo 
of  Cochiti.  The  Pueblo  of  Isleta,  The 
Pueblo  of  San  Felipe,  The  Pueblo  of 
Santa  Ana,  The  Pueblo  of  Santo 
Domingo,  The  Pueblo  of  Jemez,  The 
Pueblo  of  Laguna,  The  Pueblo  of  Sandia, 
The  Pueblo  of  Zia,  The  Pueblo  of  Zuni, 
The  Pueblo  of  Nambe,  The  Pueblo  of 
San  Juan,  The  Pueblo  of  Picuris.  The 
Pueblo  of  Pojoaque,  The  Pueblo  of  San 
Ildefonso,  The  Pueblo  of  Santa  Clara. 
The  Pueblo  of  Taos,  The  Pueblo  of 
Tesuque  (appointed  from  nominees 
submitted  by  the  Bureau  of  Land 
Management); 

•  Two  persons  who  are  recognized 
cultural  resource  representatives,  one  of 
whom  represents  regional  interests  and 
one  of  whom  is  from  the  local  area 
(appointed  from  nominees  submitted  by 
the  Bureau  of  Land  Management); 

•  One  person  who  is  a  grazing 
permittee  on  Federal  lands  in  the 
CANM  (appointed  from  nominees 
submitted  by  the  Bureau  of  Land 
Management); 

•  A  person  who  represents  fluid 
minerals  development  (appointed  from 


nominees  submitted  by  the  Bureau  of 
Land  Management); 

•   Three  people  representing  any  of 
the  following:  private  landowners  in  or 
adjacent  to  the  CANM.  recognized 
national  or  regional  environmental  or 
resource  conser\'ation  organizations,  off- 
road  vehicle  use.  commercial  recreation, 
and/or  representing  statewide 
perspectives  with  no  financial  interest 
in  the  CANM  (appointed  from  nominees 
submitted  by  the  Bureau  of  Land 
Management). 

The  specific  categor\'  the  nominee 
would  like  to  represent  should  be 
identified  in  the  letter  of  nomination 
and  in  the  nomination  form.  The 
Canyons  of  the  .\ncients  National 
Monument  Manager  will  collect  the 
nomination  forms  and  letters  of 
reference  and  distribute  them  to  the 
officials  responsible  for  submitting 
nominations  (Montezuma  County 
Commission,  Dolores  County 
Commission,  and  the  Bureau  of  Land 
Management).  The  Bureau  of  Land 
Management  will  then  forward 
recommended  nominations  to  the 
Secretan.',  who  has  responsibility  for 
making  the  appointments. 

The  purpose  of  the  Canyons  of  the 
Ancients  National  Monument  Advisory 
Committee  is  to  advise  the  Bureau  of 
Land  Management  concerning 
development  and  implementation  of  a 
management  plan  for  public  lands 
within  Canyons  of  the  Ancients 
National  Monument.  Each  member  will 
be  a  person  who,  as  a  result  of  training 
and  experience,  has  knowledge  or 
special  expertise  which  qualifies  him  or 
her  to  provide  advice  from  among  the 
categories  of  interest  listed  above. 

Members  will  serve  without  monetary 
compensation,  but  will  be  reimbursed 
for  travel  and  per  diem  expenses  at 
current  rates  for  Government 
employees  The  membership  term  will 
be  for  four  years. 

Elaine  Marquis-Brong, 

Director.  S'ationai  Landscape  Consen--ation 
System.  Bureau  of  Land  Management. 
[FR  Doc,  02-9590  Filed  4-23-02;  8:45  ami 
BILUNG  CODE  431(K»-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^ind  Management 
[CA16&-1220-PG] 

Carrizo  Plain  Advisory  Committee; 
Notice  of  Intent  to  Establish  and  Call 
for  Nominations 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Bakersfield  Field  Office. 
California. 
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action:  Notice  of  intent  to  establish  and 
call  for  nominations  for  the  Carrizo 
Plain  Advisory  Committee  under  the 
Federal  Land  Policy  and  Management 
Act  (Pub.  L.  94-579). 

summary:  BLM  is  publishing  this  notice 
under  the  authority  of  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579).  BLM  gives  notice  that  the 
Secretary  of  the  Interior  intends  to 
establish  the  Carrizo  Plain  Advisory 
Committee  (Committee).  The  notice 
requests  the  public  to  submit 
nominations  for  membership  on  the 
Committee.  The  Committee  is  necessar\' 
to  advise  the  Secretarv'  and  BLM  on 
resource  management  issues  associated 
with  the  Carrizo  Plain  National 
Monument  (Monument). 
DATES:  Submit  a  completed  nomination 
form  and  nomination  letters  to  the 
address  listed  below  no  later  than  May 
24, 2002. 

ADDRESSES:  Send  nominations  to; 
Bakersfield  Field  Manager,  Bakersfield 
Field  Office,  Bureau  of  Land 
Management,  3801  Pegasus  Avenue. 
Bakersfield,  California  93308. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Fellows.  Bakersfield  Field  Manager. 
(661) 301-6000,  or 

Ronald_Fellows@ca.blm.gov  or  from  the 
following  Web  site,  httpJf 
www.  cailm  .gov /bakersfield/ 
carrizoplain  .html. 

SUPPLEMENTARY  INFORMATION:  Any 
individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Carrizo  Plain  Advisory 
Committee.  Individuals  may  nominate 
themselves  for  Committee  membership. 
Nomination  forms  can  be  obtained  from 
the  Bakersfield  Field  Office.  Bureau  of 
Land  Management  (see  ADDRESSES, 
above).  To  make  a  nomination,  you 
must  submit  a  completed  nomination 
form,  letters  of  reference  from  the 
interests  or  organizations  the  nominee 
intends  to  represent,  as  well  as  any 
other  information  that  speaks  to  the 
nominee's  qualifications,  to  the 
Bakersfield  Field  Office.  You  may  ihake 
nominations  for  the  following  categories 
of  interest: 

(1)  A  member  of,  or  nominated  by,  the 
San  Luis  Obispo  Board  of  Supervisors. 

(2)  A  member  of,  or  nominated  by,  the 
Kem  County  Board  of  Supervisors. 

(3)  A  member  of.  or  nominated  by,  the 
Carrizo  Native  American  Advisory 
Council. 

(4)  A  member  of.  or  nominated  by,  the 
Central  California  Resource  Advisory 
Council. 

(5)  A  member  representing 
individuals  or  companies  authorized  to 


graze  livestock  within  the  National 
Monument. 

(6)  Four  members  with  recognized 
backgrounds  reflecting — 

(A)  the  purposes  for  which  the 
Monument  was  established  and 

(B)  the  interests  of  other  stakeholders, 
including  the  general  public,  that  are 
affected  by  or  interested  in  the  planning 
and  management  of  the  National 
Monument. 

The  specific  category  the  nominee 
would  like  to  represent  should  be 
identified  in  the  letter  of  nomination 
and  in  the  nomination  form.  The 
Bakersfield  Field  Office  will  collect  the 
nomination  forms  and  letters  of 
reference  and.  in  the  case  of  categories 
1-4  (above)  distribute  them  to  the 
officials  responsible  for  submitting 
nominations.  The  Bureau  of  Land 
Management  will  then  forward 
recommended  nominations  to  the 
Secretary  of  the  Interior,  who  has 
responsibility  for  making  the 
appointments. 

The  purpose  of  the  Carrizo  Plain 
Advisory  Committee  is  to  advise  the 
Bureau  of  Land  Management  on  the 
management  of  the  Monument.  Each 
member  will  be  a  person  who.  as  a 
result  of  training  and  experience,  has 
knowledge  or  special  expertise  which 
qualifies  him  or  her  to  provide  advice 
from  among  the  categories  of  interest 
listed  above. 

Members  will  serve  without  monetary 
compensation,  but  will  be  reimbursed 
for  travel  and  per  diem  expenses  at 
current  rates  for  Government 
employees. 

Elaine  Marquis-Brong, 

Director.  Sational  Landscape  Conservation 
System.  Bureau  of  Land  Management. 
IFR  Doc.  02-9592  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ  020-01-1610-00-081 A-002A] 

Agua  Fria  National  Monument 

AGENCY:  Bureau  of  Land  Management, 
PhoenLx  Field  Office.  Phoenix,  AZ 
ACTION:  Notice  of  Intent  to  prepare  (1)  a 
Resource  Management  Plan  (RMP)  for 
Agua  Fria  National  Monument, 
designated  on  January  11.  2000.  and  (2) 
an  RMP  for  lands  collectively  known  as 
the  Bradshaw  Foothills.  These  two 
actions  will  require  a  single 
Envirormiental  Impact  Statement  (EIS). 

Location:  The  planning  area 
encompasses  the  public  lands  managed 


by  the  BLM  north  of  Phoenix,  Arizona, 
including  the  Agua  Fria  National 
Monument  and  the  Bradshaw  Foothills. 
The  Bradshaw  Foothills  include  the 
Black  Canyon  Corridor  and  the  areas 
aroimd  Lake  Pleasant  and  Wickenburg. 
For  more  information,  a  map  can  be 
viewed  in  the  Public  Room  of  the 
Bureau  of  Land  Management  (BLM) 
Phoenix  Field  Office. 
SUMMARY:  The  BLM  provides  notice  that 
it  intends  to  prepare  two  RMPs  with  one 
associated  EIS  for  lands  north  of 
Phoenix,  Arizona,  managed  bv  the 
Phoenix  Field  Office.  One  RMP  will  be 
developed  for  the  lands  referred  to  as 
the  Bradshaw  Foothills,  and  a  separate 
RMP  will  be  developed  for  the  Agua 
Fria  National  Monument.  This  area  is 
currently  managed  under  the  Lower  Gila 
North  Management  Framework  Plan 
(MFP)  (1983)  and  the  Phoenix  RMP 
(1989).  These  plans  will  fulfill  the  needs 
and  t)bligations  set  forth  by  the  National 
Environmental  Policy  Act  (NEPA).  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA).  the  Agua  Fria  National 
Monument  proclamation,  and  BLM 
regulations  and  policies.  The  BLM  will 
work  closely  with  interested  parties  to 
identify  management  decisions  best 
suited  to  the  needs  of  the  public.  This 
collaborative  process  will  take  into 
account  local,  regional,  and  national 
needs  and  concerns.  This  notice  begins 
the  public  scoping  process  to  examine 
proposed  issues  and  plaiming  criteria. 
DATES:  The  scoping  comment  period 
will  commence  with  the  publication  of 
this  notice.  Formal  scoping  will  last  a 
minimum  of  60  days.  Comments  on 
issues  and  criteria  should  be  received 
on  or  before  the  end  of  the  scoping 
period  at  the  address  listed  below.  To 
ensure  diverse  local  community 
participation  and  input,  meeting 
locations  will  include  the  following 
communities;  Wickenburg,  Phoenix, 
Peoria,  Prescott,  Cave  Creek,  New  River, 
Black  Canyon  City,  Cordes  Junction  and 
Castle  Hot  Springs.  At  least  15  days 
public  notice  will  be  given  for  activities 
where  the  public  is  invited  to  attend. 
Meetings  and  comment  deadlines  will 
be  announced  through  the  local  news 
media,  newsletters,  and  the  BLM  web 
site  [www.az.blm.gov).  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  Early 
participation  by  all  those  interested  is 
encouraged  and  will  help  determine 
future  management  of  the  public  lands. 
ADDRESSES:  To  send  written  comments, 
obtain  further  information  and/or  to 
have  your  name  added  to  our  mailing 
list,  contact:  Chris  Horyza,  Bureau  of 
Land  Management,  Phoenix  Field 
Office,  21605  North  7th  Avenue. 
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Phoenix.  AZ  85027:  Telephone  (623) 
580-5628:  Fax  (623)  580-5580:  e-mail: 
chris_horyza@bIm.gov.  Documents 
pertinent  to  this  proposal  may  be 
examined  at  the  Phoenix  Field  Office  at 
the  address  listed  above.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Phoenix  Field  Office 
during  regular  business  hours.  7:45  a.m. 
to  4:15  p.m..  Monday  through  Friday, 
except  holidays,  and  may  be  published 
as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
vour  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

SUPPLEMENTARY  INFORMATION:  The 
extraordinary  population  growth  in 
Arizona,  and  especially  the  Greater 
Phoenix  Metropolitan  Area,  as  well  as 
the  creation  of  Agua  Fria  National 
Monument,  requires  reconsideration  of 
previous  land  use  plan  decisions.  This 
planning  activity  will  develop 
management  plans  for  Agua  Fria 
National  Monument  and  the  Bradshaw 
Foothills  through  one  planning  effort. 
These  actions  require  a  single  EIS  with 
two  records  of  decision. 

The  BLM  will  develop  these  plans 
using  a  community-based  collaborative 
approach.  The  BLM  will  work  with 
local  communities  to  develop  creative 
ways  to  resolve  community  issues  and 
BLM  management  issues  and  establish  a 
sense  of  ownership  for  BLM  activities. 
BLM  will  work  cooperatively  with 
Federal  agencies  and  State,  tribal,  and 
local  governments  in  developing  the 
plans.  The  planning  area  is  within  the 
planning  jurisdiction  of  the  Arizona 
State  Land  Department.  Yavapai 
County,  Maricopa  County.  Peoria,  and 
Phoenix.  Other  agencies  involved  in  the 
planning  process  may  include  Arizona 
Department  of  Transportation,  Arizona 
Game  and  Fish  Department,  Arizona 
Public  Service,  and  Yavapai  and 
Maricopa  County  Departments  of 
Transportation  and  Parks  and 
Recreation.  In  addition,  Tonto  and 
Prescott  National  Forests  adjoin  the 
planning  area  ^d  contain  similar 
cultural,  historic,  recreational,  and 
natural  resources  that  should  be 
managed  in  concert  with  the  BLM- 


managed  lands.  The  collaborative 
planning  approach  will  encourage  long- 
term  support  for  BLM  land  use  plan 
decisions  and  continued  community 
involvement  in  BLM  projects. 

Preliminary  issues  and  management 
concerns  have  been  raised  by  BLM 
employees,  other  agencies,  and  through 
contacts  with  individuals  and  user 
groups.  BLM  will  address  the  following 
major  issues  in  the  plans:  (1)  Meeting 
public  needs  and  achieving  a  healthy, 
thriving  environment  in  the  face  of 
rapidly  increasing  urban  population:  (2) 
identih'ing  actions  necessary  to  provide 
for  visitor  use  and  safety  in  the  Agua 
Fria  National  Monument:  and  (3) 
identifying  actions  necessary  to  protect 
the  monument's  natural  and  cultural 
resources  consistent  with  the 
proclamation.  These  are  the  issues  that 
have  been  raised  to  date. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address, 
BLM  will  place  the  suggested  issues  into 
one  of  four  categories: 

1.  Issues  to  be  resolved  in  the  plan. 

2.  Issues  to  be  resolved  through  policy 
or  administrative  action. 

3.  Issues  to  be  resolved  independent 
of  this  planning  effort. 

4.  Issues  beyond  the  scope  of  this 
plan. 

BLM  will  address  category'  one  issues 
in  the  land  use  plan  process  and  give  a 
rationale  in  the  plan  for  each  issue 
placed  in  category  two  or  four.  Issues 
falling  under  categor>-  three  will  be 
passed  to.  and  addressed  by,  the 
appropriate  management  agency  or 
entity. 

In  addition  to  the  preceding  major 
issues,  management  questions  and 
concerns  to  be  addressed  in  the  plans 
include,  but  are  not  limited  to.  the 
following:  ecosystem  health,  riparian 
condition,  threatened  and  endangered 
species  habitat,  wildlife  habitat, 
reintroduction  of  native  species, 
cultural  resource  protection  and 
interpretation,  recreation  and  visitor 
use.  access  and  transportation, 
rangeland  management,  and  minerals 
management.  The  following  disciplines 
will  be  represented  on  the  BLM 
planning  team:  wilderness,  recreation, 
wildlife,  rangeland  management, 
botany,  fire  ecology,  geology,  realty, 
cultural  resources,  soils,  hydrology,  and 
geographic  information  systems  (GIS). 
Where  necessary,  outside  expertise  may 
be  used. 

Background  Information:  Agua  Fria 
National  Monument  was  created  on 
Ianuar\-  11.  2000,  with  the  signing  by 
the  President  of  Proclamation  7263.  The 
Monument  contains  one  of  the  most 
significant  systems  of  late  prehistoric 
sites  in  the  American  Southwest.  At 


least  450  prehistoric  sites  are  known  to 
exist  within  the  monument.  In  addition 
to  its  rich  record  of  human  histor>',  the 
monument  contains  other  objects  of 
scientific  interest,  including  a  diversity 
of  vegetation  communities,  a  wide  array 
of  sensitive  wildlife  species,  and  native 
fish  populations. 

The  purpose  of  the  monument 
designation  is  to  protect  these  sensitive 
natural  and  cultural  resources.  The 
proclamation  designated  more  than 
71.000  acres  to  be  managed  by  the  BLM 
for  this  purpose.  Establishment  of  the 
national  monument  necessitates 
development  of  a  land  use  plan. 

The  area  in  and  around  Phoenix, 
Arizona,  has  experienced  significant 
population  growth  in  recent  years.  Since 
1990.  Maricopa  County's  population  has 
increased  nearly  35  percent.  During  this 
same  time  period,  the  City  of  Peoria  has 
annexed  more  than  59.000  acres, 
including  more  than  16,000  acres  of 
BLM  land,  and  the  City  of  Phoenix  has 
added  more  than  19.000  acres, 
including  nearly  700  acres  of  BLM  land. 
These  are  only  two  of  the  growing  cities 
and  towns  expanding  their  borders 
toward  and  into  the  Bradshaw  Foothills 
Planning  Area.  The  increased  pressure 
on  public  lands  for  recreation,  rights-of- 
way,  mineral  materials,  and  other 
purposes  resulting  from  population 
increases  requires  BLM  to  readdress  its 
land  use  plan  decisions. 

Elaine  Marquis-Brong. 

Director.  National  Landscape  Conservation 
System.  Bun^au  of  Land  Management. 
(FR  Doi  .  02-95Q.1  Filed  4-23-02;  8:45  ami 

BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-93^1 610-00] 

California  Coastal  National  Monument 

AGENCY:  Bureau  of  Land  Management; 
California  State  Office. 
ACTION:  Notice  of  Intent  to  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  California  Coastal  National 
Monument,  designated  )anuar\'  11. 
2000,  This  action  will  require  a  single 
Environmental  Impact  Statement  (EIS). 
The  planning  area  includes  all  counties 
which  border  the  California  Coast. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  RMP  with  an  associated  EIS  for  the 
California  Coastal  National  Monument 
Area.  The  monument  includes  all 
unappropriated  and  unreser\'ed  islands. 
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rocks,  exposed  reefs,  and  pinnacles 
owned  by  the  United  States  along  the 
Pacific  coastline  of  California  located 
above  high  mean  tide.  This  area 
overlaps  the  Areata,  Ukiah,  HoUister. 
Bakersfield.  and  the  Palm  Springs — 
South  Coast  Field  Offices.  This  planning 
activity  encompasses  approximately  883 
acres  of  public  land  or  approximately 
11,500  islands.  The  plan  will  fulfill  the 
needs  and  obligations  set  forth  by  the 
National  Environmental  Policy  Act 
(NEPA),  the  Federal  Land  Policy  and 
Management  Act  (FLPMA),  the 
monument  proclamation,  and  BLM 
management  policies.  The  BLM  will 
work  collaboratively  with  interested 
parties  to  identify  the  management 
decisions  that  are  best  suited  to  local, 
regional,  and  national  needs  and 
concerns.  Partners  in  the  plan  will 
include  all  major  coastal  management 
agencies  and  local  governments.  The 
public  scoping  process  will  identify 
planning  issues  and  develop  planning 
criteria,  including  an  evaluation  of  the 
existing  RMPs  and  Management 
Framework  Plans  (MFPs)  in  the  context 
of  the  needs  and  interests  of  the  public 
and  protection  of  the  objects  of  historic 
and  scientific  interest  specified  in  the 
proclamation. 

DATES:  The  pubhcation  of  this  notice 
initiates  the  public  scoping  process. 
Formal  scoping  will  last  a  minimum  of 
60  days.  The  Draft  California  Coastal 
National  Monument  Plan  is  scheduled 
for  completion  in  September  2003. 
Comments  on  issues  and  plaiming 
criteria  can  be  submitted  in  writing  to 
the  addresses  listed  below.  All  public 
meetings  will  be  announced  through  the 
local  news  media,  newsletters,  and  the 
BLM  Web  site  (www.ca.67jn.gov)  at  least 
15  days  prior  to  the  event.  The  minutes 
and  list  of  attendees  for  each  meeting 
will  be  available  to  the  public  and  open 
for  30  days  to  any  participant  who 
wishes  to  clarify  the  views  they 
expressed. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensure  local  community  participation 
and  input,  open  houses  will  be  held  in 
locations  most  closely  affiliated  with  the 
monument.  Probable  locations  include 
the  towns  of  Eureka,  Mendicino,  Guala, 
San  Francisco,  Monterey,  San  Luis 
Obispo,  Santa  Barbara,  Sacramento,  and 
Los  Angeles.  Early  participation  is 
encouraged  and  will  help  determine  the 
future  management  of  the  California 
Coastal  National  Monument.  In  addition 
to  the  ongoing  public  participation 
process,  formal  opportimities  for  public 
participation  will  be  provided  through 
comment  on  the  alternatives  and  upon 


publication  of  the  BLM  draft  RMP/EIS. 
In  addition,  written  comments  will  be 
accepted  throughout  the  entire  planning 
process. 

ADDRESSES:  Written  conunents  should 
be  sent  to  California  State  Office.  Bureau 
of  Land  Management,  Division  of 
Resources,  2800  Cottage  Way, 
Sacramento,  California  95825;  Fax  916- 
978-4657.  Documents  pertinent  to  this 
proposal  may  be  examined  at  that  office, 
the  Areata  Field  Office  in  Areata 
California,  the  Ukiah  Field  Office  in 
Ukiah,  California,  the  HoUister  Field 
Office  in  HoUister,  California,  the 
Bakersfield  Field  Office  in  Bakersfield, 
California,  and  the  Pahn  Springs/South 
Coast  Field  Office  in  Palm  Springs, 
California.  Comments,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  those 
above  listed  offices  during  regular 
business  hours  7:45  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION:  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact  Tony 
Daima,  telephone  916  978--1630,  or  Paul 
Brink,  telephone  916  978-4641. 
SUPPLEMENTARY  INFORMATION:  The 
creation  of  the  California  Coastal 
National  Monument  necessitates  a 
maintenance  action  to  the  Areata  RMP, 
the  Clear  Lake  MFP,  the  HoUister  RMP, 
the  Caliente  RMP,  and  the  South  Coast 
RMP  in  order  to  revise  the  boimdaries 
of  these  plans  to  exclude  the  new 
Monument. 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
personnel,  other  agencies,  and  in 
meetings  with  individuals  and  user 
groups.  They  represent  the  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  planning  effort 
include,  but  are  not  limited  to: 
management  and  protection  of  shore 
birds  and  pinnepeds;  management  and 
protection  of  the  area's  cultural, 
historic,  and  prehistoric  values; 


management  integration  with  other 
agencies  along  the  coastal  zone; 
management  of  recreation/ visitor  use 
and  safety;  facilities  and  infrastructures 
needed  to  provide  visitor  interpretation/ 
appreciation  and  administration  of  the 
monument;  and  integrating  monument 
management  with  conmiunity,  tribal, 
and  other  agency  needs.  After  gathering 
public  comments  on  what  issues  the 
plan  should  address,  the  suggested 
issues  wiU  be  placed  in  one  of  three 
categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase.  An 
interdisciplinary  approach  will  be  used 
to  develop  the  plan  in  order  to  consider 
the  variety  of  resource  issues  and 
concerns  identified.  Disciplines 
involved  in  the  planning  process  wiU 
include  specialists  with  expertise  in 
wildlife/fisheries/marine  sciences 
management,  minerals  and  geology, 
outdoor  recreation,  archaeology, 
paleontology,  lands  and  realty,  botany, 
soils,  information  technology,  sociology, 
and  economics.  Where  necessary, 
outside  expertise  may  be  sought  to 
advise  BLM  staff. 

Background  Information 

On  January  11,  2000,  the  President 
signed  the  Proclamation  creating  the 
California  Coastal  National  Monimient. 
The  monument  encompasses 
approximately  883  acres  or 
approximately  11,500  islands  along  the 
entire  coast  of  California.  This 
monument  does  not  include  submerged 
lands  or  territorial  waters  that  are 
owned  by  the  State  of  California.  The 
Proclamation  recognizes  the  biological, 
geological,  and  cultural  significance  that 
warrant  protection  as  a  national 
moniunent.  In  particular,  gulls,  the 
endangered  California  least  tern,  the 
endangered  brown  pelican,  and  the 
snowry  plover  reside  in  and  establish 
their  nests  on  the  islands,  rocks, 
exposed  reefs,. and  piimacles  that 
comprise  the  national  moniunent. 
Studies  as  early  as  1970  have  noted  that 
the  rookeries  on  which  these  birds  breed 
are  improtected  and  threatened.  The 
number  of  breeding  pairs  for  some  of  the 
species  continues  to  decline.  The 
monument  also  provides  forage  and 
breeding  habitat  for  several  mammal 
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species,  including  a  number  of 
threatened  pinnepeds.  Recognizing  their 
ecological  importance,  the  Secretary  of 
the  Interior  designated  these  islands, 
rocks,  exposed  reefs,  and  pinnacles  as 
the  "California  Islands  Wildlife 
Sanctuary"  on  April  11, 1983  (Public 
Land  Order  6369).  On  February  5,  1990. 
the  BLM  designated  these  islands,  rocks, 
exposed  reefs,  and  pinnacles  an  Area  of 
Critical  Environmental  Concern 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA.  43 
U.S.C.  1701  e(  seq.).  While  the  BLM 
retains  legal  responsibility  for  the 
Sanctuary,  the  State  of  California's 
Department  of  Fish  and  Game  currently 
handles  day-to-day  management  under  a 
2000  Memorandum  of  Understanding 
(MOU). 

Elaine  Marquis-Brong, 

Director.  National  Landscape  Conservation 
System.  Bureau  of  Land  Management. 
(FR  Doc.  02-9591  Filed  4-23-02:  8:45  ami 
BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-1 74-02-1 61 0-DO-083A] 

Notice  of  intent  to  Prepare  a  Resource 
Management  Plan  (RMP) 

AGENCY:  Bureau  of  Land  Management. 
San  Juan  Public  Lands  Center,  Canyons 
of  the  Ancients  National  Monument, 
Dolores,  Colorado.  Interior. 
ACTION:  Notice  of  Intent  to  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  Canyons  of  the  Ancients  National 
Monument,  designated  June  9,  2000. 
This  action  will  require  a  single 
Envirormiental  Impact  Statement  (EIS). 
These  lands  are  located  in  Montezuma 
and  Dolores  Counties,  Colorado. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  RMP  with  an  associated  EIS  for  the 
Canyons  of  the  Ancients  National 
Monument.  This  planning  activity 
encompasses  approximately  164,000 
acres  of  public  land.  The  plan  will 
fulfill  the  needs  and  obligations  set  forth 
by  the  National  Environmental  Policy 
Act  (NEPA),  the  Federal  Land  Policy" 
and  Management  Act  (FLPMA),  the 
monument  proclamation,  and  BLM 
management  policies.  The  BLM  will 
work  collaboratively  with  interested 
parties  to  identify  the  management 
decisions  that  are  best  suited  to  local, 
regional,  and  national  needs  and 
concerns.  The  public  scoping  process 
will  identify  planning  issues  and 


develop  planning  criteria,  including  an 
evaluation  of  the  existing  RMP  in  the 
context  of  the  needs  and  interests  of  the 
public  and  protection  of  the  objects  of 
historic  and  scientific  interest  specified 
in  the  proclamation. 
DATES:  The  publication  of  this  notice 
initiates  the  public  scoping  comment 
process.  Formal  scoping  will  last  a 
minimum  of  60  days.  Comments  on 
issues  and  planning  criteria  can  be 
submitted  in  writing  to  the  address 
listed  below.  All  public  meetings  will  be 
announced  through  the  local  news 
media,  newsletters,  and  the  BLM  web 
site  [www.co.blm.gov/canm/index.htmf] 
at  least  15  days  prior  to  the  event. 

The  minutes  and  list  of  attendees  for 
each  meeting  will  be  available  to  the 
public  and  open  for  30  days  to  any 
participant  who  wishes  to  clarify  the 
views  they  expressed. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensure  local  community  participation 
and  input,  public  meeting  locations  will 
be  rotated  between  the  townns  of  Cortez 
and  Durango,  Colorado.  Early 
participation  is  encouraged  and  will 
help  determine  the  future  management 
of  the  Canyons  of  the  Ancients  National 
Monument.  In  addition  to  the  ongoing 
public  participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  through  comment  on 
the  alternatives  and  upon  publication  of 
the  BLM  draft  RMP/EIS.  In  addition, 
written  comments  will  be  accepted 
throughout  the  entire  planning  process. 
ADDRESSES:  Written  comments  should 
be  sent  to  Canyons  of  the  Ancients 
Planning.  Bureau  of  Land  Management. 
Anasazi  Heritage  Center,  27501 
Highway  184,  Dolores,  Colorado  81323: 
Colorado_CANM@co.blm.gov,  Fax 
970.882.7035.  Documents  pertinent  to 
this  proposal  may  be  examined  at  the 
Anasazi  Heritage  Center,  located  3  miles 
west  of  Dolores,  Colorado.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Anasazi  Heritage  Center, 
during  regular  business  hours  9  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 


organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Gar>' Thrash,  Telephone  970.385.1371. 
or  Marilvnn  Eastin.  Telephone 
970.882.4811.  or 
Colorado _CASSi<&co.blm  gov. 

SUPPLEMENTARY  INFORMATION:  The 

creation  of  the  Canyons  of  the  Ancients 
National  Monument  along  with  the 
changing  needs  and  interests  of  the 
public  necessitates  a  completion  of  a 
new  RMP  for  the  monument.  This 
action  will  require  a  single  EIS  with  one 
Record  of  Decision  (ROD).  Preliminar\' 
issues  and  management  concerns  have 
been  identified  by  BLM  personnel,  other 
agencies,  individuals  and  user  groups, 
and  by  the  Southwest  Resource 
Advisory  Council  in  public  meetings 
held  prior  to  monument  designation. 
They  represent  the  BLMs  knowledge  to 
date  on  the  existing  issues  and  concerns 
with  current  management.  The  major 
issue  themes  that  will  be  addressed  in 
the  plan  include,  but  are  not  limited  to: 
preser\'ation  of  cultural  and  natural 
resources;  balancing  multiple  uses  such 
as  recreation,  livestock  grazing,  energy 
development,  traditional  and  Native 
American  activities;  integrating 
monument  management  with 
community,  tribal,  and  other  agency 
needs;  visitor  services;  and  access  and 
transportation  on  the  public  lands. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase.  An 
interdisciplinary-  approach  will  be  used 
to  develop  the  plan  in  order  to  consider 
the  variety  of  resource  issues  and 
concerns  identified.  Disciplines 
involved  in  the  planning  process  will 
include  specialists  with  expertise  in 
archaeology,  paleontology,  rangeland 
management,  minerals  and  geology, 
outdoor  recreation,  wilderness,  wildlife, 
lands  and  realty,  hydrology,  ecology, 
fire,  geographic  information  systems, 
sociology,  and  economics.  Where 
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necessary,  outside  expertise  may  be 
used. 

Background  Information:  On  lune  9, 
2000.  the  President  signed  Proclamation 
7317,  creating  the  Canyons  of  the 
Ancients  National  Monument.  The 
moniunent  encompasses  approximately 
164.000  acres  of  public  lands  in 
Montezuma  and  Dolores  Counties. 
Colorado,  borders  the  State  of  Utah  and 
the  Navajo  Reservation  to  the  west,  and 
the  Ute  Moimtain  Ute  Reservation  is 
located  to  the  south.  The  National  Park 
Service,  Hovenweep  National 
Monument,  manages  400  acres  inside 
the  boundaries  of  Canyons  of  the 
Ancients  National  Monument.  Mesa 
Verde  National  Park  is  12  miles  east  of 
Canyons  of  the  Ancients  National 
Moniunent. 

The  San  Juan/San  Miguel  RMP 
completed  in  1985  encompassed  the 
monument  (Anasazi  ACEC  at  that  time) 
and  has  been  amended  four  times.  Two 
of  these  amendments  affected 
management  within  the  area  now 
designated  as  Canyons  of  the  Ancients 
National  Monument:  an  amendment  for 
Oil  and  Gas  Leasing  and  Development 
(1991)  and  an  amendment  to  implement 
the  Standards  for  Public  Land  Health 
and  Guidelines  for  Livestock  Grazing 
Management  (1997). 

Information  from  the  existing  plan 
and  amendments  may  be  incorporated 
into  this  plan. 

LouAnn  )acobson. 

Canyons  of  the  Ancients  National  Monument 

Manager. 

(FR  Doc.  02-9588  Filed  4-23-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C  A  169-02-1610-00] 

Carrizo  Plain  National  Monument 

AGENCY:  Bureau  of  Land  Management; 
Bakersfield  Field  Office. 
action:  Notice  of  Intent  to  (1)  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  Carrizo  Plain  National  Monument, 
designated  January  17,  2001,  and  (2) 
amend  the  Caliente  RMP,  approved  on 
May  5,  1997.  This  action  wall  require  a 
single  Environmental  Assessment  (EA). 
The  planning  area  is  located  in  San  Luis 
Obispo,  Santa  Barbara,  and  Kern 
Counties,  in  California. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  RMP  and  RMP  amendment  with  an 
associated  EA  for  the  Bakersfield  Field 


Office.  This  planning  activity 
encompasses  approximately  204.000 
acres  of  public  land.  The  plan  vdll 
fulfill  the  needs  and  obligations  set  forth 
by  the  National  Environmental  Policy 
Act  (NEPA).  the  Federal  Land  Policy 
and  Management  Act  (FLPMA),.the 
monument  proclamation,  and  BLM 
management  policies.  The  Carrizo  Plain 
National  Monument  RMP  will  be 
created  by  combining  the  existing 
Carrizo  Plain  Natiiral  Area  Management 
Plan  with  pertinent  decisions  within  the 
Caliente  RMP.  and  amending  those 
decisions  as  needed  to  bring  them  into 
conformance  with  the  monument 
proclamation.  Those  decisions  within 
the  Caliente  RMP  that  pertain  only  to 
Carrizo  will  then  be  removed  from  the 
Caliente  RMP  by  amendment.  Both  the 
Caliente  RMP  and  the  Carrizo  Plain 
Natviral  Area  Management  Plan  were 
prepared  by  the  BLM  in  collaboration 
with  a  broad  cross-section  of  interested 
parties.  The  BLM  vdll  again  work 
collaboratively  with  interested  parties  to 
review  the  management  decisions  that 
are  best  suited  to  local,  regional,  and 
national  needs  and  concerns.  The 
environmental  review  process  includes 
an  evaluation  of  the  pertinent  RMP 
decisions  in  the  context  of  the  needs 
and  interests  of  the  public  and 
protection  of  the  objects  of  historic  and 
scientific  interest  specified  in  the 
proclamation. 

DATES:  This  notice  initiates  the  planning 
process.  General  scoping  will  last  a 
rainimxmi  of  60  days.  The  Draft  Carrizo 
RMP  and  Draft  Caliente  RMP 
Amendment/EA  are  expected  to  be 
completed  in  December  2002.  A  Notice 
of  Availability  will  be  published  in  the 
Federal  Register,  beginning  a  60  day 
public  comment  period.  Public  meetings 
will  be  held  during  the  60  day  comment 
period.  A  decision  on  the  Carrizo  Plain 
National  Monument  RMP  and  Caliente 
RMP  Plan  Amendment  is  expected  by 
May  2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Carrizo  Plain  National 
Monument  RMP.  Bureau  of  Land 
Management,  Bakersfield  Field  Office, 
3801  Pegasus  Drive,  Bakersfield, 
California  93308;  Fax  661  391-6040. 
Documents  pertinent  to  this  proposal 
may  be  examined  at  the  Bakersfield 
Field  Office  located  in  Bakersfield, 
California.  Comments,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  the 
Bakersfield  Field  Office  during  regular 
business  hours  7:30  a.m.  to  4:15  p.m., 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EA.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 


withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION:  For  further 
information  and/ or  to  have  your  name 
added  to  our  mailing  list,  contact  Chris 
Ryan.  Telephone  661  391-6107. 
SUPPLEMENTARY  INFORMATION:  The 
Carrizo  Plain  National  Monument  is 
ciirrently  managed  under  the  recently 
completed  Carrizo  Plain  Natural  Area 
Management  Plan  and  the  Caliente 
RMP.  Together,  these  existing  plans 
provide  a  comprehensive  management 
program  which  is  Itrelieved  to  be 
appropriate  for  the  new  monument. 
While  BLM  will  review  this  existing 
management  program  in  light  of  current 
issues  associated  with  the  new 
monument,  a  full  scale  planning  effort 
is  not  considered  necessary.  However, 
BLM  will  evaluate  any  public  comments 
as  to  the  adequacy  of  the  existing 
management  program  prior  to  making  a 
final  determination  on  the  scope  of  the 
monimient  plan  and  related  NEPA 
document.  (1)  The  new  Carrizo  RMP 
will  be  comprised  of  those  goals, 
decisions,  and  allocations  within  the 
Caliente  RMP  that  pertain  to  the  Carrizo 
Plain  National  Monument,  combined 
with  the  primary  goals  and  decisions 
identified  within  the  Carrizo  Plain 
Natural  Area  Management  Plan.  Activity 
plan  direction  from  the  Carrizo  Plain 
Natural  Area  Management  Plan  will  be 
carried  forward  and  appended  to  the 
Carrizo  Plain  National  Monument  RMP. 
Modification  of  existing  land  use 
planning  decisions  is  not  anticipated 
except  where  necessary  to  conform  to 
the  monument  proclamation.  (2)  The 
Caliente  RMP  will  be  amended  by 
removing  those  decisions  and 
allocations  that  pertain  only  to  public 
lands  within  the  Carrizo  Plain  National 
Monument,  and  clarifying  that  the 
remaining  direction  excludes  the 
monument  from  that  point  forward. 
This  will  eliminate  any  overlap  and 
potential  conflict  between  the  two  land 
use  plans. 

Public  Participation:  Public  meetings 
will  be  held  during  the  EA  public 
comment  period.  In  order  to  ensure 
local  community  participation  and 
input,  public  meeting  locations  will  be 
rotated  among  the  towns  of  San  Luis 
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Obispo,  California  Valley,  and 
Bakersfield,  California.  Participation  is 
encouraged  and  will  help  determine  the 
future  management  of  the  Carrizo  Plain 
National  Monument  and  the  Bakersfield 
Field  Office  public  lemds.  All  public 
meetings  will  be  announced  through  the 
local  news  media,  newsletters,  and  the 
ELM  web  site  {www.ca.blm.gov)  at  least 
15  days  prior  to  the  event.  Any  notes 
generated  and  the  list  of  attendees  for 
each  meeting  will  be  available  to  the 
public  and  open  for  30  days  to  any 
participant  who  wishes  to  clarify  the 
views  they  expressed.  In  addition  to 
public  meetings,  formal  opportunities 
for  public  participation  will  be  provided 
through  comment  upon  publication  of 
the  draft  Carrizo  RMP,  and  Caliente 
RMP  Plan  Amendment/EA.  In  addition, 
written  comments  will  be  accepted 
throughout  the  entire  planning  process. 

Background  Information:  On  jEuiuary 
17,  2001,  the  President  signed  a 
proclamation  creating  the  Carrizo  Plain 
National  Monument.  The  monument 
encompasses  approximately  204,000 
acres  of  public  lands  primarily  in  San 
Luis  Obispo  County,  with  smaller 
portions  within  Kern  and  Santa  Barbara 
Counties,  all  in  California.  Located 
midway  between  the  cities  of 
Bakersfield  and  San  Luis  Obispo,  the 
monument  links  Bittercreek  National 
Wildlife  Refuge  to  the  southeast  with 
privately  conserved  lands  and  the  Los 
Padres  National  Forest  to  the  northwest. 
The  Caliente  RMP  was  completed  in 
1997  and  encompassed  all  BLM 
managed  public  lands  within  San  Luis 
Obispo,  Santa  Barbara,  Ventura,  Kings, 
Tulare,  and  western  Kern  counties. 
Public  involvement  in  preparation  of 
the  Caliente  RMP  was  solicited  through 
aimouncements  in  the  Federal  Register, 
the  mailing  of  a  notice  to  1,300  people 
and  organizations,  six  scoping  meetings, 
the  mailing  of  a  draft  plan  to  1,000 
interested  publics,  and  6  public  open 
houses.  The  Carrizo  Plain  Natural  Area 
Management  Plan  was  completed 
between  1996  and  1999.  This  plan  was 
jointly  prepared  and  signed  by  The 
Nature  Conservancy,  California 
Department  of  Fish  and  Game,  and 
BLM,  following  public  involvement  that 
included  a  mailing  to  1,000  people  and 
organizations,  7  public  meetings,  and  an 
additional  mailing  to  a  list  of  200  people 
and  organizations  before  the  final  plan 
was  compiled.  Neither  plan  has  been 
amended  previously,  and  both  continue 
to  provide  clear  and  broadly  supported 


direction  for  public  lands  now  within 
the  Carrizo  Plain  National  Monument. 

Elaine  Marquis-Brong, 

Director.  National  Landscape  Conservation 
System,  Bureau  of  Land  Management. 
[FR  Doc.  02-959.3  Filed  4-24-02;  8:45  am] 
BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR113-6310-AA;  HAG02-0016} 

Cascade-Siskiyou  National  Resource 
Management;  Notice  of  Availability  of 
Cascade-Siskiyou  National  Monument 
Draft  Resource  Management  Plan  and 
Draft  Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management. 
Cascade-Siskiyou  National  Monument, 
Medford  District. 
ACTION:  Notice  of  availability  of 
Cascade-Siskiyou  National  Monument 
Draft  Resource  Management  Plan  and 
Environmental  Impact  Statement 
(DRMP/DEIS). 

summary:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management  of 
1976  and  section  l62(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  and  40  CFR  1506.6(2),  the  Bureau 
of  Land  Management  (BLM)  has 
prepared  a  Draft  Resource  Management 
Plan  (DRMP)  and  associated  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Cascade-Siskiyou  National 
Monument  located  in  Jackson  County. 
Oregon.  The  DRMP  will  provide  a  range 
of  alternatives,  including  identification 
of  a  preferred  alternative,  for 
management  direction  for  the  Cascade- 
Siskiyou  National  Monument.  The 
DRMP  addressed  management  on 
approximately  52,947  acres  of  public 
land.  Final  decisions  through  this 
planning  process  will  supercede 
planning  guidance  presented  in  the 
Medford  District  Resource  Management 
Plan.  The  Plan  will  provide  direction  for 
management  of  these  public  lands  for  a 
period  of  approximately  10  years.  The 
DRMP/DEIS  considers  all  issues  raised 
during  plan  scoping  that  are  within  the 
decision  space  allowed  by  the 
Presidential  Proclamation  7318  which 
designated  the  Monument  and  other 
non-discretionar\'  programs  and 
policies.  Issues  addressed  in  the  DRMP/ 
DEIS  include  vegetation  management, 
access,  prescribed  fire,  recreation, 
visitor  use,  and  facilities/rights-of-way. 
The  DRMP/DEIS  describes  four 
alternatives  for  management  of  the 
CSNM,  including  a  "No  Action" 
Alternative  A.  Each  "action"  alternative 


has  a  different  emphasis,  primarily 
defined  in  terms  of  the  amount  of 
management  inter\'ention  necessary  to 
meet  the  primary-  goal  of  protecting, 
maintaining,  restoring  or  enhancing 
relevant  and  important  ecological, 
biological,  geological,  and 
archaeological  objects.  Alternative  B 
promotes  natural  ecosystem  processes 
in  the  management  of  plant 
communities.  Alternative  C  incorporates 
active  management  for  protection  and 
maintenance  of  the  conifer  communities 
while  limiting  some  ground  disturbing 
management  tools  that  may  be  used  in 
maintaining  and  restoring  the  other 
plant  communities.  Alternative  D 
promotes  aggressive  management  for 
protection,  maintenance  and  restoration 
of  Monument  resources  through  the  use 
of  all  management  tools  available.  The 
alternatives  defer  proposing  land  use 
allocations  or  management  directions 
that  are  precluded  by  the  need  for  the 
livestock  grazing  study  required  by  the 
Proclamation.  The  action  alternatives 
were  prepared  in  accordance  with 
applicable  planning  procedures  and  are 
designed  to  protect,  maintain,  restore  or 
enhance  Monument  objects,  resources 
and  ecological  processes. 
DATES:  The  public  has  the  opportunity 
to  review  and  comment  on  the  CSNM 
DRMP/DEIS.  It  is  anticipated  that  this 
document  will  be  available  for  review 
around  May  2002.  Per  BLM  Planning 
Regulations,  43  CFR  1610.2(e).  ninetv 
(90)  days  shall  be  provided  for  review 
of  the  draft  plan  and  draft 
environmental  impact  statement.  The 
90-day  period  shall  formally  begin  when 
the  Environmental  Protection  Agency 
publishes  a  notice  of  the  filing  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register  During  this  time 
period,  written  comments  on  the 
contents  of  the  DRMP/DEIS  will  be 
solicited,  particularly  comments  that 
address  one  or  more  of  the  following:  (1) 
New  information  that  would  affect  the 
analysis;  (2)  possible  improvements  in 
the  analysis;  and  (3)  suggestions  for 
improving  or  clarif\'ing  the  proposed 
management  direction.  Specific 
comments  are  most  useful.  BLM  will 
respond  to  comments  addressing  the 
adequacy  of  the  DRMP/DEIS  in  the 
Proposed  Resource  Management  Plan 
Final  Environmental  Impact  Statement. 
Comments  on  the  DEIS,  including 
names  and  addresses  of  respondents, 
will  be  available  for  public  review  at  the 
Medford  District  Office  during  regular 
business  hours  (8  a.m.  to  4:30  p.m. 
Monday  through  Friday,  except 
holidays).  Individuals  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
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review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  promptly  at  the  beginning  of 
your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

BLM  will  discuss  the  various 
management  alternatives  and  answer 
questions  pertaining  to  the  Monument 
at  an  open-house  type  public  meeting  to 
be  held  at  Southern  Oregon  University 
in  Ashland.  Oregon  during  the  comment 
period.  If  there  is  sufficient  public 
interest,  the  BLM  may  have  additional 
public  meetings.  All  public  meetings 
will  be  annoimced  in  the  Medford  and 
Ashland  newspapers  and  on  the  BLM 
Medford  District's  web  site,  http:// 
www.or.blm.gov/Medford/  under 
"Planning  Documents"  at  least  15  days 
prior  to  the  event. 

ADDRESSES:  Written  comments  should 
be  sent  to  Richard  J.  Drehobl, 
Monument  Manager.  Medford  District 
Bureau  of  Land  Management,  3040 
Biddle  Road,  Medford,  Oregon  97504. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Hass,  Planning  and  Environmental 
Coordinator  at  3040  Biddle  Road, 
Medford,  Oregon,  97504,  telephone 
541-618-2253.  Single  copies  of  the 
DRMP/DEIS  will  be  available  at  the 
BLM  Medford  District  Office  around 
May  2002.  Interested  persons  not 
already  on  the  mailing  list  may  review 
the  DRMP/DEIS  via  the  internet  at  http:/ 
/www.or.blm.gov/Medford/  under 
"Planning  Documents."  A  hard  copy  or 
a  CD-ROM  of  the  DRMP/DEIS  may  be 
requested  from  the  Medford  District 
Office. 

SUPPLEMENTARY  INFORMATION:  The 

Cascade-Siskiyou  National  Monument 
(CSNM)  consists  of  52.947  acres  of 
federal  land  located  in  southern  Jackson 
County,  Oregon.  These  federal  lands  are 
managed  by  the  Bureau  of  Land 
Management's  Medford  District  Office. 
Although  there  are  approximately 
32,222  acres  of  non-federal  lands 
interspersed  among  the  federal  land 
within  the  Presidential  Proclamation 
boundary,  the  CSNM  is  comprised  of 
only  federal  land. 

The  CSNM  is  located  in  the  Klamath 
and  Rogue  River  basins  and  four 
watersheds  that  have  a  combined  total 
of  approximately  780  miles  of  streams. 
There  are  three  ecoregions  identified  in 
the  CSNM  having  particiilar  biological 
significance  in  terms  of  species 


richness,  endemisra,  and  unique 
evolutionary/ecological  phenomenon. 

Archaeological  evidence  indicates 
that  people  have  lived  in  the  region  for 
at  least  10.000  years.  Various  native 
peoples  inhabited  or  used  the  CSNM 
area  including  the  Shasta,  the  Klamath 
and  Modoc  tribes.  Euro-American 
settlement  in  the  Rogue  and  Shasta 
valleys  from  the  1850s  on  spurred  the 
development  of  a  new  way  of  life  in  the 
region. 

The  BLM  controls  approximately  251 
miles  of  road  that  access  the  52,947 
acres  of  public  land  designated  as  the 
Monument.  These  roads  provide  access 
for  recreation,  private  property  and 
management  activities  such  as  wildfire 
suppression. 

Dated:  January  3.  2002. 
Ron  Wenker, 
District  Manager 
[FR  Doc.  02-9598  Filed  4-23-02;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
National  Park  Service 

[ID  07(M)2-1 61 0-DO-051 D] 

Craters  of  the  Moon  National 
Monument;  Land  Use  Plan  and 
Associated  Environmental  Impact 
Statement 

AGENCY:  Upper  Snake  River  District, 
Bureau  of  Land  Management,  Idaho 
Falls,  Idaho;  National  Park  Service, 
Craters  of  the  Moon  National 
Monument. 

ACTION:  Issuance  of  a  Notice  of  intent  to 
prepare  a  Resource  Management  Plan 
(RMP}/General  Management  Plan 
(GMP),  and  Environmental  Impact 
Statement  (EIS)  for  the  Craters  of  the 
Moon  National  Monument.  The 
Monument  is  located  in  Blaine,  Butte, 
Lincoln,  Minidoka,  and  Power  Counties, 
Idaho. 


SUMMARY:  This  document  announces 
that  the  Bureau  of  Land  Management 
(BLM)  and  the  National  Park  Service 
(NPS)  intend  to  jointly  prepare  a  land 
use  plan  and  associated  EIS  for  the 
Craters  of  the  Moon  National 
Monument.  This  planning  activity 
encompasses  approximately  739,682 
acres  of  federally  managed  land.  The 
plan  will  fulfill  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  Federal  Land  Policy  and 
Management  Act  (FLPMA,  the  National 
Park  Service  Organic  Act,  other 
pertinent  statutes,  the  Presidential 


Proclamations  establishing  and 
expanding  the  Monument,  and  the  NPS 
and  BLM  management  policies.  The 
BLM  and  NPS  will  work  closely  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  This 
collaborative  process  will  take  into 
accoimt  local,  regional,  and  national 
needs  and  concerns.  Publication  of  this 
notice  initiates  the  public  scoping 
process  to  identify  planning  issues  and 
to  develop  planning  criteria.  Formal 
scoping  will  last  a  minimmn  of  60  days. 
The  scoping  process  will  include  an 
evaluation  of  the  existing  land  use  plans 
in  the  context  of  the  needs  and  interests 
of  the  public  and  protection  of  the 
values  for  which  the  Monument  was 
established  and  expanded. 

Comments:  Open-house  public 
meetings  will  be  held  throughout  the 
plan  scoping  and  preparation  period.  In 
order  to  ensure  local  community 
participation  and  input,  public  meeting 
locations  will  be  rotated  among  nearby 
towms,  especially  those  within  a  one- 
hour  drive  of  the  Monument.  The  dates 
and  locations  of  these  meetings  will  be 
announced  through  mailings  and  local 
and  regional  media  releases.  The  notices 
will  also  be  posted  on  the  National  Park 
Service  {www.nps.gov/crmo)  and 
Bureau  of  Land  Management 
[www.id.blm.gov/planning)  web  sites. 
At  least  15  days  public  notice  will  be 
given  for  activities  where  the  public  is 
invited  to  attend.  Early  participation  by 
all  those  interested  is  encouraged  and 
will  help  determine  the  future 
management  of  the  Craters  of  the  Moon 
National  Monument.  The  BLM  and  NPS 
are  interested  in  public  comment 
regarding  issues  to  be  addressed  by  this 
planning  effort.  Issues  identified  by  the 
public  will  help  define  the  alternative 
management  strategies  to  be  analyzed  in 
this  conservation  planning/ 
environmental  impact  analysis  process. 
To  receive  full  consideration  during 
alternative  formulation,  written 
comments  identifying  issues  to  be 
addressed  must  be  postmarked  or 
transmitted  not  later  than  60  days  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Informed  public  participation  is 
encouraged  throu^out  this  process. 
Open-house  meetings  will  be  held  to 
explain  the  planning/environmental 
impact  analysis  process  and  receive 
public  input.  Formal  opportunity  for 
public  review  and  comment  will  be 
provided  upon  publication  of  the  joint 
draft  plan  and  EIS.  Documents  pertinent 
to  this  proposal  may  be  examined  at  the 
Craters  of  Moon  National  Monument      , 
Headquarters,  eighteen  miles  southwest 
of  Arco  on  U.S.  Highway  93,  and  at  the 
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Shoshone  Field  Office  of  the  BLM,  400 
W  F  Street,  Shoshone,  Idaho. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
Shoshone  Field  Office  of  the  BLM,  in 
Shoshone,  Idaho,  during  regular 
business  hours,  7:45  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

ADDRESSES:  For  further  information 
and/or  to  add  your  name  to  our  mailing 
list,  contact  Rick  VanderVoet,  BLM 
Shoshone  Field  Office,  PO  Box  2-B, 
Shoshone,  Idaho  83352,  telephone  (208) 
732-7200,  or  James  Morris,  NPS,  Craters 
of  the  Moon  National  Monument,  PO 
Box  29,  Arco,  ID  83213,  telephone  (208) 
527-3257. 

SUPPLEMENTARY  INFORMATION:  The 

expansion  of  the  Craters  of  the  Moon 
National  Monimient  and  the  changing 
needs  and  interests  of  the  public 
necessitates  development  of  a  new  plan 
for  the  Monument.  Preliminary  issues 
and  management  concerns  have  been 
identified  by  BLM  and  NPS  personnel, 
other  agencies,  and  in  meetings  with 
individuals  and  user  groups.  They 
represent  BLM's  and  NPS's  knowledge 
to  date  on  the  existing  issues  and 
concerns  with  current  management.  The 
issue  themes  that  will  be  addressed  in 
the  plan  include,  but  are  not  limited  to: 
protection  of  geologic  features,  cave 
management,  fire  and  fuels 
management,  cultural  resource 
management,  transportation 
management,  recreation  management, 
livestock  grazing,  land  tenure 
adjustments,  wilderness  resource 
management,  and  designation  of 
management  zones.  After  gathering 
public  comments  on  what  issues  the 
plan  should  address,  the  suggested 
issues  will  be  placed  in  one  of  three 
categories; 

1.  Issues  to  be  resolved  in  the  plan. 

2.  Issues  resolved  through  policy  or 
administrative  action. 

3.  Issues  beyond  the  scope  of  this 
plan. 


Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category-  2  or  3. 
An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  plaiming  process  will 
include  specialists  with  expertise  in 
minerals  and  geology,  archaeology, 
rangeland  management,  outdoor 
recreation,  wildlife,  wilderness,  lands 
and  realty,  hydrology,  soils,  sociology. 
and  economics.  Where  necessary, 
outside  expertise  may  be  used. 

Background  Information:  Presidential 
Proclamation  1694  established  the 
Craters  of  the  Moon  National  Monument 
on  May  2, 1924  for  the  purpose  of 
protecting  the  unusual  landscape  of  the 
Craters  of  the  Moon  lava  field.  This 
"lunar"  landscape  was  thought  to 
resemble  that  of  the  moon  and  was 
described  in  the  Proclamation  as  a 
"weird  and  scenic  landscape  peculiar  to 
itself."  Since  1924,  Monument  has  been 
expanded  and  boundary  adjustments 
made  through  four  Presidential 
Proclamations  issued  pursuant  to  the 
Antiquities  Act  (34  Stat.  225, 16  U.S.C. 
431).  Presidential  Proclamation  1843  of 
July  23, 1928,  expanded  the  monument 
to  include  certain  springs  for  water 
supply  and  additional  features  of 
scientific  interest.  Presidential 
Proclamation  1916  of  July  9,  1930, 
Presidential  Procleimation  2499  of  July 
18,  1941,  and  Presidential  Proclamation 
3506  of  November  19,  1962,  made 
further  adjustments  to  the  boundaries. 
In  1996,  a  minor  boundary  adjustment 
was  made  by  section  205  of  the 
Omnibus  Parks  and  Public  Lands 
Management  Act  of  1996  (Pub.  L.  104- 
333, 110  Stat.  4093,  4106).  Presidential 
Proclamation  (7373)  of  November  9, 
2000  is  the  fifth  proclamation  affecting 
the  Monument.  This  latest  proclamation 
directed  the  National  Park  Service  and 
Bureau  of  Land  Management  to  manage 
the  Monument  cooperatively.  The  BLM 
and  NPS  propose  to  use  a  combined 
Resource  Management  Plan  (RMP)/ 
General  Management  Plan  (GMP) 
process  to  replace  portions  of  five 
existing  BLM  Land  Use  Plans  and  one 
NPS  General  Management  Plan.  This 
single,  interagency  RMP/GMP  will 
establish  management  objectives  for  the 
entire  Craters  of  the  Moon  National 
Monument.  The  proposed,  new  land  use 
plan  will  be  a  stand-alone, 
comprehensive  plan  for  the  recently 
expanded  Monument,  and  will  serve  as 
"blueprint"  for  joint  management  of 
these  lands  during  the  next  10-15  years 


Dated;  .April  16.  2002. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region 

Dated  .April  17.2002 
Elaine  Marquis-Brong, 

Director,  National  Consen-ation  Landscape 

System.  Bureau  of  Land  Management 

iFR  Doc.  02-9794  Filed  4-23-02.  8,45  am) 

BILLING  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
National  Park  Service 

[AZ  10O-02-161&-OO-083A] 

Grand  Canyon  Parashant  National 
Monument 

AGENCY:  Bureau  of  Land  Management, 
Arizona  Strip  Field  Office.  St.  George. 
Utah;  National  Park  Service.  Lake  Mead 
National  Recreation  Area,  Boulder  City, 
Nevada 

ACTION:  Notice  of  Intent  to  (1)  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  Grand  Canyon  Parashant  National 
Monument,  designated  January  11, 
2000.  (2)  prepare  a  RMP  for  the 
Vermilion  Cliffs  National  Monument, 
designated  November  9.  2000.  and  (3) 
revise  the  1992  Arizona  Strip  RMP. 
These  three  actions  will  require  a  single 
Environmental  Impact  Statement  (EIS). 
These  lands  are  located  in  Mohave  and 
Coconino  Counties,  Arizona. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare  a 
RMP  with  an  associated  EIS  for  the 
Arizona  Strip  Field  Office  BLM  will 
work  in  cooperation  with  the  National 
Park  Ser\'ice  (NTS)  for  lands 
administered  by  the  NPS  Lake  Mead 
National  Recreation  Area  in  the  Grand 
Canyon  Parashant  National  Monument. 
Separate  plans  will  be  developed  for  the 
Vermilion  Cliffs  National  Monument 
and  the  Grand  Canyon  Parashant 
National  Monument.  This  planning 
activity  encompasses  approximately 
2,800,000  acres  of  public  land, 
including  1,052,000  acres  in  the  Grand 
Canyon  Parashant  Monument  and 
293,000  acres  in  the  Vermilion  Cliffs 
National  Monument.  The  plan  will 
fulfill  the  needs  and  obligations  set  forth 
by  the  National  Environmental  Policy 
Act  (NEPA).  the  Federal  Land  Policy 
and  Management  Act  (FLPMA),  the 
National  Park  Service  Organic  Act,  the 
Lake  Mead  National  Recreation  Area 
Enabling  Legislation,  the  two  monument 
proclamations,  and  the  NPS  and  BLM 
management  policies.  The  BLM  will 
work  closely  with  interested  parties  to 
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identify  the  management  decisions  that 
are  best  suited  to  the  needs  of  the 
public.  This  collaborative  process  will 
take  into  account  local,  regional,  and 
national  needs  and  concerns.  This 
notice  initiates  the  public  scoping 
process  to  identify  planning  issues  and 
to  develop  planning  criteria.  The 
scoping  process  will  include  an 
evaluation  of  the  existing  RMP  in  the 
context  of  the  needs  and  interests  of  the 
public  and  protection  of  the  objects  of 
historic  and  scientific  interest  specified 
in  the  proclamations. 

Comments:  Public  meetings  will  be 
held  throughout  the  plan  scoping  and 
preparation  period.  In  order  to  ensure 
local  community  participation  and 
input,  public  meeting  locations  will  be 
rotated  among  towns,  which  could 
include  St.  George  and  Kanab,  Utah; 
Flagstaff,  Kingman,  Page,  and  Phoenix, 
Arizona;  and  Mesquite  and  Las  Vegas, 
Nevada.  Early  participation  by  all  those 
interested  is  encouraged  and  will  help 
determine  the  future  management  of  the 
Grand  Canyon  Parashant  and  Vermilion 
Cliffs  National  Monuments  and  the 
Arizona  Strip  Field  Office  public  lands. 
The  publication  of  this  notice  will 
initiate  the  BLM  and  NPS  scoping 
comment  period.  Scoping  will  last  a 
minimum  of  90  days.  At  least  15  days 
public  notice  will  be  given  for  activities 
where  the  public  is  invited  to  attend. 
Written  comments  will  be  accepted 
throughout  the  planning  process  at  the 
addresses  shown  below.  Meetings  and 
comment  deadlines  will  be  announced 
through  the  local  news  media, 
newsletters  and  the  BLM  web  site 
(www.az.blm.gov).  In  addition  to  the 
ongoing  public  participation  process, 
formal  opportunities  for  public 
participation  will  be  provided  through 
comment  on  the  alternatives  and  upon 
publication  of  the  joint  BLM  draft  RMP/ 
EIS  and  NPS  draft  General  Management 
Plan  (GMP)/EIS.  Documents  pertinent  to 
this  proposal  may  be  examined  at  the 
Arizona  Strip  Field  Office  located  in  St. 
George,  Utah.  Conunents,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Arizona  Strip  Field  Office 
located  in  St.  George,  Utah,  during 
regular  business  hours  7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  yoiu  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
begirming  of  your  written  conmient. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 


from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

ADDRESSES:  For  further  information 
and/or  to  have  your  name  added  to  our 
mailing  list,  contact  Dennis  Curtis, 
Telephone  435  688-3202,  or  Diana 
Hawks,  Telephone  435  688-3266, 
Bureau  of  Land  Management,  Arizona 
Strip  Field  Office,  345  E.  Riverside 
Drive,  St.  George.  Utah  84790;  Fax  435 
688-3388;  or  Jim  Holland,  Telephone 
702  293-8986,  National  Park  Service. 
Lake  Mead  National  Recreation  Area, 
601  Nevada  Highway,  Boulder  City. 
Nevada  89005;  Fax  702  293-8967. 
SUPPLEMENTARY  INFORMATION:  The 
designation  of  Grand  Canyon  Parashant 
and  Vermilion  Cliffs  National 
Monuments  and  the  changing  needs  and 
interests  of  the  public  necessitates  a 
revision  of  the  Arizona  Strip  RMP,  1992, 
and  Lake  Mead  National  Recreation 
Area  GMP,  1986.  Two  monument  plans 
and  a  revised  RMP  for  the  remaining 
BLM  Arizona  Strip  area  will  be 
combined  into  one  planning  effort. 
These  actions  require  three  separate 
Records  of  Decision  {ROD)within  a 
single  EIS. 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
and  NPS  persoimel,  other  agencies,  and 
in  meetings  with  individuals  and  user 
groups.  They  represent  BLM's  and 
NPS's  knowledge  to  date  on  the  existing 
issues  and  concerns  with  current 
management.  The  major  issue  themes 
that  will  be  addressed  in  the  plan  effort 
are:  management  and  protection  of 
public  land  resources,  recreation/visitor 
use  and  safety;  access  and 
transportation  on  the  public  lands; 
integrating  monument  management 
with  community,  tribal,  and  other 
agency  needs;  and  balancing  multiple 
uses.  After  gathering  public  comments, 
the  suggested  issues  will  be  placed  in 
one  of  three  categories: 

1 .  Issues  to  be  resolved  in  the  plan. 

2.  Issues  resolved  through  policy  or 
administrative  action. 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  2  or  3. 
In  addition  to  the  preceding  major 
issues,  management  questions  and 
concerns  to  be  addressed  in  the  plan 
include,  but  are  not  limited  to: 
ecosystem  health,  riparian  condition, 
threatened  and  endangered  species 
habitat,  wildlife  habitat,  reintroduction 
of  native  species,  cultural  resource 
protection  and  interpretation. 


recreation/ visitor  use,  rangeland 
management,  woodland  product 
harvest,  and  minerals  management.  The 
following  disciplines  vdll  be 
represented  on  the  BLM/NPS  planning 
team:  wilderness,  recreation,  wildlife, 
range  management,  botany,  fire  ecology, 
forestry,  geology,  realty,  cultural 
resources,  soils,  hydrology,  Geographic 
Information  Systems  (GIS),  and 
engineering.  Where  necessary  and 
available,  outside  expertise  will  be  used. 

Background  Information:  On  January 
11,  2000,  the  President  signed 
Proclamation  7265,  creating  the  Grand 
Canyon  Parashant  National  Monument. 
The  monument  encompasses 
approximately  1,052,000  acres  of  public 
lands  in  Mohave  County,  Arizona.  It 
borders  Nevada  to  the  west  and  Grand 
Canyon  National  Park  to  the  south  and 
BLM  managed  public  lands  to  the  east 
and  north.  The  Vermilion  Cliffs 
National  Monument  was  established  by 
Presidential  Proclamation  on  November 
9,  2000,  and  is  under  the  administration 
of  the  BLM.  The  monument  is  located 
on  the  Colorado  Plateau  in  northern 
Arizona.  It  borders  the  Kaibab  National 
Forest  to  the  west,  Glen  Canyon 
National  Recreation  Area  to  the  east, 
and  the  state  of  Utah  to  the  north. 

The  Grand  Canyon  Parashant  National 
Monument  proclamation  states  that  the 
NPS  and  the  BLM  shall  manage  the 
monimient  cooperatively  and  shall 
prepare  an  agreement  to  share, 
consistent  with  applicable  laws, 
whatever  resources  are  necessary  to 
properly  manage  the  monument; 
however,  the  NPS  shall  continue  to  have 
primary  management  authority  over  the 
portion  of  the  monument  within  the 
Lake  Mead  National  Recreation  Area, 
and  the  BLM  shall  have  primary 
management  authority  over  the 
remaining  portion  of  the  monument. 
The  plan  will  need  to  address  and 
incorporate,  to  the  extent  possible,  NPS 
policies,  regulations  and  management 
directives. 

The  Arizona  Strip  RMP  was 
completed  in  1992  and  amended  in 
1998  to  implement  the  Mohave  Desert 
Tortoise  Recovery  Plan.  Several 
significant  multi-discipline  plans  have 
recently  been  completed,  including  the 
Mt.  Trumbull  Resource  Conservation 
Area  Plan  in  1995  and  the  Parashant 
Resource  Conservation  Area  Plan  in 
1997.  The  Lake  Mead  National 
Recreation  Area  GMP  was  completed  in 
1986,  and  the  Shivwits  portion  of  this 
plan  was  revised  as  part  of  Parashant 
Interdisciplinary  Plan  completed 
cooperatively  by  the  two  agencies  in 
1997.  We  anticipate  incorporating  much 
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of  the  information  in  the  existing  plans 
into  this  plan  revision. 

Roger  G.  Taylor. 

Arizona  Strip  Field  Manager. 

William  K.  Dickinson. 

Lake  Mead  National  Recreation  Area. 

Superintendent. 

(FR  Doc.  02-9597  Filed  4-23-02:  8:45  am] 

BILUNG  CODE  4310-32-F 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[  AZ  06»-01  -161 0-DO-241 E] 

Ironwood  Forest  National  Monument 

agency:  Tucson  Field  Office.  Bureau  of 
Land  Management,  Tucson,  Arizona. 
ACTION:  Notice  of  Intent  to  (1)  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  Ironwood  Forest  National 
Monument,  designated  on  June  9,  2000, 
and  (2)  amend  the  1989  Phoenix  RMP 
to  consider  land  tenure  adjustments  in 
support  of  the  Pima  County  Sonoran 
Desert  Conservation  Plan.  These  twro 
actions  will  require  a  single 
Environmental  Impact  Statement  (EIS). 
These  lands  are  located  northwest  of 
Tucson  in  Pima  and  Pinal  Counties, 
Arizona. 

summary:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare  a 
RMP  for  the  Ironwood  Forest  National 
Monument  and  an  amendment  to  the 
Phoenix  RMP  to  consider  land  tenure 
adjustments  with  one  EIS  prepared  for 
both  plans.  The  plan  development  will 
continue  and  expand  the  planning 
approach  in  the  Tucson  Field  Office, 
which  means  working  closely  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  This 
collaborative  process  will  take  into 
account  local,  regional,  and  national 
needs  and  concerns.  The  planning  effort 
will  include  the  Ironwood  Forest 
National  Monument  and  other  lands 
managed  by  the  Tucson  Field  Office. 
The  planning  effort  will  fulfill  the  needs 
and  obligations  set  forth  by  the  National 
Environmental  PoHcy  Act  (NEPA).  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA).  the  National  Monument 
proclamation,  and  BLM  management 
policies.  This  notice  also  initiates  the 
public  scoping  process  to  examine 
issues  and  develop  planning  criteria  to 
guide  the  planning  process.  Formal 
scoping  will  last  a  minimum  of  60  days. 
The  scoping  process  will  include  an 
evaluation  of  the  existing  RMP  in  the 
context  of  the  needs  and  interests  of  the 


public  knd  protection  of  the  objects  of 
scientific  and  historic  interest  in  the 
National  Monument. 
ADDRESSES:  For  further  information 
and/ or  to  have  your  name  added  to  our 
mailing  list,  contact  Tony  Herrell. 
Telephone  520-258-7203.  Bureau  of 
Land  Management,  Tucson  Field  Office. 
12661  East  Broadway,  Tucson,  Arizona 
85748;  Fax  520-258^7238.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  yoiu'  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  yoiu  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

SUPPLEMENTARY  INFORMATION:  The 
designation  of  the  Ironwood  Forest 
National  Monument  and  the  changing 
needs  and  interests  of  the  public 
necessitate  the  development  of  a  RMP 
for  the  fronwood  Forest  National 
Monument.  In  addition,  the  Phoenix 
RMP  will  be  amended  to  address  land 
tenure  adjustments  in  support  of  the 
Pima  Coimty  Sonoran  Desert 
Conservation  Plan.  These  two  actions 
require  a  single  EIS.  Public  meetings 
will  be  held  throughout  the  scoping  and 
preparation  period.  In  order  to  ensure 
local  community  participation  and 
input,  meeting  locations  will  occur  in 
local  conmiunities  in  the  Tucson  area, 
including  Marana,  Eloy,  Casa  Grande, 
and  Picture  Rocks,  as  well  as  in  the 
Phoenix  area.  At  least  15  days  public 
notice  will  be  given  for  activities  where 
the  public  is  invited  to  attend.  The 
minutes  and  list  of  attendees  for  each 
meeting  will  be  available  to  the  public 
and  open  for  30  days  to  any  participants 
who  wish  to  clarify  the  views  they 
expressed.  Written  comments  will  also 
be  accepted  throughout  the  planning 
process  at  the  address  shown  above. 
Meetings  and  comment  deadlines  will 
be  announced  through  the  local  news 
media,  newsletters  and  the  BLM  web 
site  [www.az.blm.gov).  Additional 
opportimities  for  public  participation 
will  be  provided  through  comment  on 
the  alternatives  and  upon  publishing  the 
draft  RMP/Draft  EIS.  Documents 


pertinent  to  this  proposal  may  be 
examined  at  the  Tucson  Field  Office 
located  in  Tucson,  Arizona.  Early 
participation  by  all  those  interested  is 
encouraged  and  will  help  determine  the 
future  management  of  the  Ironwood 
Forest  National  Monument. 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
personnel  and  other  agencies  and  in 
meetings  with  individuals  and  user 
groups.  They  represent  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  plan  effort  are; 
Management  and  protection  of 
Monument  resources;  appropriate 
scientific  research  activities;  visitor  use 
and  safety;  identification  of  protection 
measures  for  cultural  resources, 
sensitive  plant  and  animal  species  and 
other  special  resources;  public  access 
and  transportation  within  the 
Monument;  commercial  and  industrial 
uses;  integrating  Monument 
management  with  tribal,  other  agency 
and  community  needs;  and  addressing 
urban  interface  and  land  tenure  issues. 
Other  issues  may  be  identified  by 
interested  parties  during  the  public 
scoping  phase  of  the  planning.  After 
gathering  public  comments  on  what 
issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan. 

2.  Issues  resolved  through  policy  or 
administrative  action. 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  for  each 
issue  placed  in  category*  2  or  3.  In 
addition  to  the  preceding  major  issues, 
management  questions  and  concerns  to 
be  addressed  in  the  plan  effort  include, 
but  are  not  limited  to:  Native  American 
consultation;  rangeland  management; 
watershed  management:  wildlife 
management;  soil,  water,  and  vegetation 
management;  air  quality;  and  hazardous 
materials.  Disciplines  corresponding  to 
these  issue  areas  will  be  represented 
and  used  during  the  planning  process 
Where  necessary,  outside  expertise  may 
be  used. 

Background  Information:  The 
Ironwood  Forest  National  Monument 
was  created  to  protect  the  resources  of 
the  Sonoran  Desert.  The  Ironwood 
Forest  National  Monument  Presidential 
Proclamation  of  June  9,  2000, 
designated  about  129,068  acres  of  land 
in  Pima  and  Pinal  Counties,  Arizona, 
managed  by  the  BLM  as  the  Ironwood 
Forest  National  Monument. 

Before  designation,  management  of 
the  area  was  guided  by  the  Phoenix 
RMP.  completed  in  1989.  Previously 
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completed  wildlife  habitat  plans,  such 
as  the  Silverbell  Habitat  Management 
Plan,  allotment  management  plans,  as 
well  as  other  activity  level  plans 
provide  specific  management  direction 
and  actions  on  lands  within  and 
immediately  adjacent  to  the  Ironwood 
Forest  National  Monument.  As  these 
plans  address  many  significant  issues, 
those  decisions  that  are  still  valid  will 
be  incorporated  into  the  new  plan.  Pima 
County,  in  cooperation  with  the  U.S. 
Fish  and  Wildlife  Service  and  with  the 
imanimous  endorsement  of  the  Board  of 
Supervisors,  spearheaded  the  planning 
effort  that  addressed  growrth  issues  in 
the  coimty,  largely  related  to 
construction  delays  because  of  the 
identification  of  threatened  and 
endangered  species.  This  local, 
collaborative  effort  involved  all 
interested  parties  in  developing  the 
Sonoran  Desert  Conservation  Plan.  This 
collaborative  approach  will  continue  to 
be  used  in  the  plaiming  for  the 
Ironwood  Forest  National  Monument. 
Among  the  management  prescriptions 
included  in  the  Sonoran  Desert 
Conservation  Plan  are  the  identification 
of  lands  critical  to  threatened  and 
endangered  species  throughout  Pima 
Coimty,  including  the  recommendation 
to  designate  the  Ironwood  Forest 
National  Monument. 

Elaine  Marquis-Brong. 

Director.  National  Landscape  Consenvtion 
System,  Bureau  of  Land  Management. 
[FR  Doc.  02-9594  Filed  4-23-02;  8:45  am] 
BILUNQ  CO06  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ  400-02-1 61 0-DO-089  A] 

Sonoran  Detert  National  Monument 

AGENCY:  Bureau  of  Land  Management. 
Phoenix  Field  Office,  Phoenix,  AZ, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
Resource  Management  Plan  (RMP)  and 
Environmental  Impact  Statement  (EIS) 
for  the  Sonoran  Desert  National 
Monument,  designated  January  17, 
2001.  These  lands  are  located  in 
Maricopa  and  Pinal  Counties,  Arizona. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM),  Phoenix  Field 
Office  intends  to  prepare  a  RMP  with  an 
associated  EIS.  This  planning  activity 
encompasses  approximately  486,603 
acres  of  public  land  in  the  Sonoran 
Desert  National  Monument.  The  plan 
will  fulfill  the  needs  and  obligations  set 


forth  by  the  National  Environmental 
Policy  Act  (NEPA),  the  Federal  Land 
Policy  and  Management  Act  (FLPMA), 
the  monument  proclamation,  and  BLM 
management  policies.  The  BLM  will 
work  closely  with  interested  parties  to 
identify  the  management  decisions  that 
are  best  suited  to  the  needs  of  the 
public.  This  collaborative  process  will 
take  into  account  local,  regional,  and 
national  needs  and  concerns.  The  first 
phase  of  the  plaiming  process  is  scoping 
which  includes  an  evaluation  of  the 
existing  RMP  in  the  context  of  the  needs 
and  interests  of  the  public  and 
protection  of  the  objects  of  historic  and 
scientific  interest  specified  in  the 
proclamation,  the  identification  of 
issues  that  should  be  addressed  in  the 
planning  process,  and  development  of 
planning  criteria. 

DATES:  The  scoping  comment  period 
will  commence  with  the  publication  of 
this  notice.  Formal  scoping  will  last  a 
minimum  of  60  days. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensure  local  community  participation 
and  input,  public  meeting  locations  will 
be  rotated  among  the  towns  of  Gila 
Bend,  Casa  Grande,  Yuma,  Phoenix,  and 
Tucson,  Arizona.  Early  participation  by 
all  those  interested  is  encouraged  and 
will  help  determine  the  future 
management  of  the  Sonoran  Desert 
National  Monument.  At  least  15  days 
public  notice  will  be  given  for  activities 
where  the  public  is  invited  to  attend. 
Written  comments  will  be  accepted 
throughout  the  planning  process. 
Meetings  and  comment  deadlines  will 
be  announced  through  the  local  news 
media,  newsletters,  and  the  BLM  web 
site  (www.az.blm.gov).  In  addition  to 
the  ongoing  public  participation 
process,  formal  opportunities  for  public 
participation  will  be  provided  upon 
publication  of  the  draft  RMP/EIS. 
ADDRESSES:  Sonoran  Desert  NM 
Planning,  Bureau  of  Land  Management, 
Phoenix  Field  Office,  21605  N.  7th 
Avenue,  Phoenix,  AZ  85027;  Fax  623- 
580-5580.  For  further  information  and/ 
or  to  have  your  name  added  to  our 
mailing  list,  contact  Mike  Brown, 
Telephone  623-580-5503,  or  Karen 
Kelleher,  Telephone  623-580-5566. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
personnel,  other  agencies,  and  in 
meetings  with  individuals  and  user 
groups.  They  represent  the  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
Additional  issues  and  modifications  to 
known  issues  will  be  identified  during 


public  scoping.  The  major  issues  that 
will  be  addressed  in  the  plan  effort 
include,  but  are  not  limited-to 
management  arid  protection  of  public 
land  resources,  including  wildlife 
management  and  wilderness;  recreation/ 
visitor  use  and  safety;  access  and 
transportation  on  the  public  lands; 
location  and  management  of  utility 
corridors;  suitability  and  management  of 
grazing;  and  integration  of  monument 
management  with  state,  local 
community,  tribal,  and  other  agency 
needs  and  plans. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  planning  process  will 
include  rangeland  management, 
minerals  and  geology,  outdoor 
recreation,  archaeology,  wildlife, 
wilderness,  lands  and  realty,  hydrology, 
soils,  sociology,  and  economics.  Where 
necessary,  outside  expertise  may  be 
used. 

Elaine  Marquis-Brong, 

Director,  National  Landscape  Conservation 

System. 

[FR  Doc.  02-9587  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[Ml  060-02-1610-00] 

Upper  MIsaourl  River  Breaks  National 
Monument 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  Upper  Missouri  River  Breaks 
National  Monument,  designated  January 
17,  2001.  This  action  will  require  a 
single  Environmental  Impact  Statement 
(EIS).  The  planning  area  is  located  in 
Chouteau,  Blaine,  Phillips  and  Fergus 
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Counties.  The  Monument  RMP  will  be 
a  new  management  plan  and  amend  a 
portion  of  two  plans  affected  by  the 
designation:  (1)  the  West  HiLine  RMP 
and  (2)  Judith-Valley-Phillips  RMP. 

SUKHHAHV:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  RMP  with  an  associated  EIS  for  the 
Upper  Missouri  River  Breaks  National 
Monument.  This  planning  activity 
encompasses  approximately  375.000 
acres  of  public  land.  The  plan  will 
fulfill  the  needs  and  obligations  set  forth 
by  the  National  Environmental  Policy 
Act  (NEPA),  the  Federal  Land  Policy 
and  Management  Act  (FLPMA),  the 
monument  proclamation,  and  BLM 
management  policies.  The  BLM  will 
work  collaboratively  with  interested 
parties  to  identify  the  management 
decisions  that  are  best  suited  to  local, 
regional,  and  national  needs  and 
concerns.  The  public  scoping  process 
will  identify  planning  issues  and 
develop  planning  criteria,  including  an 
evaluation  of  the  West  HiLine  and 
Judith-Valley-Phillips  RMPs  in  the 
context  of  the  needs  and  interests  of  the 
public  and  protection  of  the  objects  of 
historic  and  scientific  interest  specified 
in  the  proclamation. 
DATES:  The  publication  of  this  notice 
will  initiate  the  public  scoping 
conmient  process  which  will  end  after 
120  davs. Comments  on  issues  and 
planning  criteria  can  be  submitted  in 
writing  to  the  address  listed  below.  All 
public  meetings  will  be  announced 
through  the  local  news  media, 
newsletter,  and  the  BLM  web  site 
(www.mt.blm.gov)  at  least  15  days  prior 
to  the  event.  The  minutes  and  list  of 
attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
days  to  any  participant  who  wishes  to 
clarify  the  views  they  expressed. 

Public  Participation:  Public  meetings 
will  be  held  during  the  plan  scoping 
and  preparation  period.  In  order  to 
ensure  local  community  participation 
and  input,  public  meeting  locations  will 
be  in  Winifred,  Lewistown,  Great  Falls, 
Fort  Benton,  Havre,  Chinook,  and  Malta. 
Montana.  Early  participation  is 
encouraged  and  will  help  determine  the 
future  management  of  the  Upper 
Missouri  River  Breaks  National 
Monument  public  lands.  In  addition  to 
the  ongoing  public  participation 
process,  formal  opportunities  for  public 
participation  will  be  provided  through 
comment  on  the  alternatives  and  upon 
publication  of  the  BLM  draft  RMP/EIS. 
In  addition,  written  comments  will  be 
accepted  throughout  the  entire  planning 
process. 


ADDRESSES:  Written  comments  should 
be  sent  to  Gary  Slagel.  Monument 
Manager.  Bureau  of  Land  Management. 
Lewistown  Field  Office.  P  O.  Box  1160, 
Lewistown.  MT  59457-1160. 
Documents  pertinent  to  this  proposal 
may  be  examined  at  the  Lewistown 
Field  Office  located  in  Lewistown, 
Montana.  Comments,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  the 
Lewistown  Field  Office  located  in 
Lewistown.  Montana,  during  regular 
business  hours  7:45  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identif\'ing  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  JNFORMATION:  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact  Ierr\- 
Majerus.  Project  Manager.  406-538- 
1924. 

SUPPLEMENTARY  INFORMATION:  The 
creation  of  the  Upper  Missouri  River 
Breaks  National  Monument,  along  with 
the  changing  needs  and  interests  of  the 
public,  necessitates  creation  of  an  RMP 
for  the  Monument  and  an  amendment  to 
the  West  HiLine  and  Judith-Valley- 
Phillips  RMPs  to  address  some 
decisions  affected  by  the  Monument 
designation.  These  actions  require  a 
single  EIS  and  one  Record  of  Decision 
(ROD). 

Preliminary'  issues  and  management 
concerns  have  been  identified  by  BLM 
persoimel,  other  agencies,  and  in 
meetings  with  individuals  and  user 
groups.  They  represent  the  BLMs 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  plan  effort  include,  but 
are  not  limited  to:  Management  and 
protection  of  public  land  resources: 
recreation/visitor  use,  interpretation  and 
safety;  integrating  monument 
management  with  community,  tribal, 
and  other  agency  needs:  and  access  and 
transportation  on  the  public  lands. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 


1.  Issues  to  be  resolved  in  the  plan: 

2.  Issues  resolved  through  policy  or 
administrative  action:  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  categor\'  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

An  interdisciplindrx'  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  planning  process  will 
include  specialists  with  expertise  in 
rangeland  management,  minerals  and 
geology,  forestry,  outdoor  recreation, 
archaeology,  paleontology,  wildlife  and 
fisheries,  lands  and  realt\'.  hydrology, 
soils,  sociology  and  economics  Where 
necessan*'  and  available,  outside 
expertise  may  be  sought  to  help  advise 
BLM. 

Backgroand  Information  On  Januarv 
17.  2001,  the  President  signed  a 
Proclamation  creating  the  Upper 
Missouri  River  Breaks  National 
Monument.  The  monument 
encompasses  approximately  375.000 
acres  of  public  land  located  in  north- 
central  Montana  in  Chouteau.  Blaine, 
Phillips  and  Fergus  Counties.  Montana. 
The  area  generally  corresponds  with  the 
Upper  Missouri  National  Wild  and 
Scenic  River  from  Fort  Benton 
downstream  to  approximately  Arrow 
Creek  where  it  begins  to  widen  out  from 
five  to  sixteen  miles  on  either  side  of  the 
Missouri  River  to  the  Charles  M.  Russell 
National  Wildlife  Refuge. 

A  portion  of  the  West  HiLine  RMP 
was  approved  in  1988  and  the 
remainder  in  1992  and  the  ludith- 
Valley-Phillips  RMP  was  completed  in 
1994.  Several  multi-discipline  plans 
have  recently  been  completed, 
including  the  Two  Calf  Watershed  Plan 
(1998).  Woodhawk  Watershed  Plan 
(1998),  and  .\rmells  Watershed  Plan 
(2000).  The  Upper  Missouri  National 
Wild  and  Scenic  River  Management 
Plan  Update  was  completed  in  1993  and 
the  Missouri  River  Facility 
Maintenance/Replacement  EA  was 
completed  in  1997.  Information  from 
these  existing  plans  may  be 
incorporated  into  the  Monument  RMP 

Elaine  Marquis-Brong, 

Director.  Satmnal  Landscape  Conservation 
System.  Bureau  of  Land  Management. 
jFR  Doc.  02-9589  Filed  4-23-02;  8:45  am) 
BILUNG  CODE  431»-3»-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Supplemental  Environmental 
Impact  Statement,  General 
Management  Plan  Amendment  for 
Visitor  &  Learning  Center  Great  Basin 
National  Parle,  White  Pine  County,  NV; 
Notice  of  Availability 

summary:  Pursuant  to  §  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190.  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  has  prepared  a  draft 
supplemental  environmental  impact 
statement  to  amend  the  General 
Management  Plan  assessing  the 
potential  impacts  of  a  proposal  to 
construct  a  new  Visitor/Learning  Center 
on  National  Park  Service  administered 
lands  north  of  the  town  of  Baker, 
Nevada.  The  existing  General 
Management  Plan  called  for  the 
construction  of  a  visitor  center  within 
the  park  on  Baker  Ridge.  This 
conservation  planning  and 
environmental  impact  analysis  effort  to 
date  has  identified  and  analyzed  three 
alternatives  (and  appropriate  mitigation 
strategies)  for  the  location  of  the  park's 
Visitor/Learning  Center.  The  park 
announced  the  initiation  of  the  scoping 
process  for  this  DSEIS  on  December  2. 
1999  in  the  Federal  Register 

Proposal  and  Alternatives:  The  draft 
supplemental  environmental  impact 
statement  (DSEIS)  includes  three 
alternatives,  including  the  "no  action" 
(existing  conditions)  alternative.  The  No 
Action  Alternative  assujnes  that  the 
location  of  the  Visitor/Learning  Center 
would  remain  unchanged  from  the 
existing  General  Management  Plan.  The 
Preferred  Alternative  amends  the 
General  Management  Plan  to  allow 
locating  the  new  Visitor/Learning 
Center  outside  of  the  main  park  area,  in 
the  tovkm  of  Baker.  Nevada.  The  Third 
Alternative  amends  the  General 
Management  Plan  to  eliminate  the  Baker 
Ridge  Visitor  Center  and  to  maintain  the 
current  Lehman  Caves  Visitor  Center  as 
the  only  orientation  facility. 

Comments:  Printed  or  CD-ROM 
copies  of  the  DSEIS  are  available  for 
public  review;  in  addition  the  document 
is  posted  on  the  park  website  at 
www.nps.gov/grba.  Inquiries  may  be 
directed  to:  Superintendent.  Great  Basin 
National  Park.  Baker,  Nevada.  89311.  or 
telephone  (775)  234-7331.  Interested 
individuals,  organizations,  and  agencies 
wishing  to  provide  comments  are 
encouraged  to  address  these  to  the 
Superintendent.  Great  Basin  National 
Park.  All  written  comments  must  be 
postmarked  not  later  than  60  days  from 


the  date  the  EPA  publishes  its  notice  of 
filing  of  the  DSEIS  in  the  Federal 
Register  (as  soon  as  this  date  has  been 
determined  it  will  be  announced  on  the 
park  web  site). 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  may  also  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Public  Meetings:  One  public  meeting 
will  be  held  in  Baker.  Nevada. 
Confirmed  details  as  to  specific  date  and 
time  will  be  announced  in  the  local 
newspaper,  available  at  the  internet  site 
identified  above,  or  can  be  obtained  by 
caUing  the  park  at  (775)  234-7331. 

Decision :  After  the  formal  DSEIS 
review  period  has  concluded,  all 
comments  and  suggestions  received  will 
be  considered  in  preparing  the  final 
SEIS.  Currently  the  final  SEIS  is 
anticipated  in  the  Summer  of  2002;  its 
availability  will  be  similarly  announced 
in  the  Federal  Register.  Subsequently  a 
Record  of  Decision  would  be  executed 
no  sooner  than  30  (thirty)  days  after  the 
release  of  the  final  SEIS.  As  a  delegated 
EIS,  the  official  responsible  for  approval 
is  the  Regional  Director,  Pacific  West 
Region;  subsequently  the  official 
responsible  for  implementation  will  be 
the  Superintendent,  Great  Basin 
National  Park. 

Dated:  March  21.  2002. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region. 
IFR  Doc.  02-10023  Filed  4-23-02;  8:45  am) 
BU.UNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement 
for  the  l^ke  Management  Plan;  Lake 
Mead  National  Recreation  Area, 
Mohave  County,  AZ  and  Clark  County, 
NV;  Notice  of  Availability 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Public  Law  91-190,  as 
amended),  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508),  the  National  Park 
Service  (NPS).  Department  of  the 
Interior,  has  prepared  a  draft 
envirormiental  impact  statement  (DEIS) 


assessing  the  potential  impacts  of  the 
proposed  Lake  Management  Plan  for 
Lake  Mead  National  Recreation  Area. 
The  DEIS  describes  and  analyzes  four 
alternatives  to  improve  the  management 
of  Lakes  Mead  and  Mohave  to  provide 
for  the  long-term  protection  of  park 
resources  while  allowing  a  range  of 
recreational  opportunities  to  support 
visitor  needs. 

Specifically,  this  environmental 
impact  statement  evaluates  four 
alternatives  for  managing  the  waters  and 
associated  shoreline  areas  of  Lake  Mead 
National  Recreation  Area.  Each 
alternative  identifies  proposed  actions 
related  to  recreational  opportunity 
zoning  and  shoreline  zoning,  developed 
areas,  facilities  and  recreational 
services,  recreational  conflicts, 
sanitation  and  litter,  resource 
protection,  and  park  operations. 

This  document  also  is  used  to  make 
reasoned  decisions  about  whether  to 
continuejjersonal  watercraft  use  at  Lake 
Mead  NRA.  NPS  will  make  the 
determination  based  on  the  unit's 
enabling  statute,  mission,  management 
objectives,  resources,  values,  and  other 
uses,  as  well  as  impacts  from  personal 
watercraft  on  the  imit  (65  FR  15,078— 
2000).  In  addition,  this  DEIS  evaluates 
personal  watercraft  use  within  Lake 
Mead  National  Recreation  Area.  . 
Consistent  with  Bluewater  Network  v. 
Stanton,  No.  CV02093  (D.D.C.  2000)  and 
the  settlement  agreement  approved  by 
the  court  on  April  11.  2001.  the  DEIS 
includes  an  evaluation  of  various 
personal  watercraft  use  alternatives  to 
determine  their  effects  on  water  quality, 
air  quality,  soundscapes,  wildlife, 
wildlife  habitat,  shoreline  vegetation, 
visitor  conflicts,  safety,  and  other 
appropriate  topics. 

Scoping 

Public  meetings  were  initiated  in 
January,  1993  to  solicit  early  input  into 
the  scope  and  range  of  issues  to  be 
analyzed.  A  notice  of  intent  announcing 
the  decision  to  prepare  the  Lake 
Management  Plan  and  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  May  3. 1993. 
Between  January  1993  and  September 
2000,  a  series  of  public  scoping 
meetings  were  held  throughout  the  area 
to  solicit  early  input  into  the  scope  and 
range  of  issues  to  be  analyzed.  Scoping 
comments  continued  to  be  accepted  and 
considered  until  December  2001. 

During  this  comment  period,  the  NPS 
facilitated  over  100  discussions  and 
briefings  to  park  staff,  congressional 
delegations,  elected  officials,  tribal 
representatives,  public  service 
organizations,  educational  institutions, 
and  other  interested  members  of  the 


Federal  Register/Vol.  67,  No.  79 /"Wednesday.  April  24.  2002 /Notices 


20161 


public.  Nearly  1,000  letters  concerning 
the  DEIS  planning  process  were 
received.  The  major  issues  raised  during 
this  period  are  summarized  in  Chapter 
1,  Purpose  and  Need  for  the  Action. 

Proposed  Plan  and  Alternatives 

The  DEIS  includes  three  "action" 
alternative  and  one  "no  action" 
(existing  conditions)  alternative.  Under 
all  the  action  alternatives,  a  Special 
Regulation  would  be  promulgated  to 
address  the  continued  use  of  personal 
watercraft  in  the  recreation  area,  in 
accordance  with  settlement  agreement 
signed  by  the  United  States  District 
Court  for  the  District  of  Columbia  on 
April  12.  2001.  This  agreement  between 
the  NPS  and  Bluewater  Network 
requires  all  park  units  wishing  to 
continue  personal  watercraft  use  to 
promulgate  special  regulations  after  an 
environmental  analysis  is  conducted  in 
accordance  with  the  1969  National 
,  Environmental  Policy  Act. 

Alternative  A :  No  Action ,  eval  uates 
the  impacts  from  the  continuation" of  the 
present  management  direction,  as 
established  by  the  1986  General 
Management  Plan  for  Lake  Mead  NRA. 
Under  this  alternative,  the  lakes  would 
be  managed  for  rural  and  urban 
recreational  settings,  with  no 
restrictions  on  motorized  use  except 
where  specifically  marked  by  buoys. 
Management  zoning  of  recreational 
activities  would  continue  in  the  Boulder 
Beach  (Lake  Mead)  and  Katherine 
Landing  (Lake  Mohave)  areas.  Facility 
expansion  authorized  under  the  General 
Management  Plan  would  occur  as 
funding  and  resources  become  available. 
No  new  measures  to  improve  water 
quality  and  shoreline  sanitation  would 
be  implemented.  No  special  regulations 
related  to  personal  watercraft  use  would 
be  promulgated,  therefore,  personal 
watercraft  use  would  be  prohibited  after 
September  15,  2002.  No  regulation 
would  be  promulgated  to  restrict  the  use 
of  two-stroke  engines. 

Alternative  B  emphasizes  the 
primitive  recreational  opportunity  for 
visitors,  imposing  the  most  limits  on 
motorized  water  recreation,  and 
furnishing  the  greatest  opportunity  for 
solitude.  Development  would  be  capped 
at  existing  levels,  and  some  uses,  such 
as  overnight  camping,  may  be  reduced 
or  eliminated  from  some  areas.  A  boat 
carr\'ing  capacity  would  be  established 
for  both  lakes  and  a  100- foot  wakeless 
zone  would  be  established  along  the 
shoreline  of  the  lakes.  Boater  education 
would  be  offered,  but  not  required.  The 
use  of  portable  toilets  would  be 
voluntary'.  The  Environmental 
Protection  Agency  regulation  requiring 
the  marine  industry  to  improve  the 


efficiency  of  engines  by  the  year  2006 
would  be  adopted  at  Lake  Mead  NRA. 
The  NPS  would  develop  a  new 
regulation  requiring  the  exclusive  use  of 
the  new  direct-injection  two-stroke 
engines,  or  the  equivalent,  for  motorized 
vessels  within  one  year  of  the  approval 
of  this  plan. 

Alternative  C.  the  preferred 
alternative,  slightly  increases  the  overall 
level  of  boating  activity.  Primitive  and 
semi-primitive  areas  would  comprise 
about  2  percent  of  the  water  surface 
area.  Facility  expansion  could  occur  at 
several  existing  developed  areas: 
Cottonwood  Cove  on  Lake  Mohave  and 
Overton  Beach,  Echo  Bay.  Callville  Bay 
and  Temple  Bar  on  Lake  Mead. 
Additional  public  launch  facilities 
could  be  constructed  at  Eldorado 
Canvon  along  Lake  Mohave,  and  at 
Stewarts  Point  on  Lake  Mead.  This 
alternative  also  proposes  the 
construction  of  an  access  road  to 
improve  lake  access  from  Northshore 
Road.  Carr>-ing  capacities  would  be  used 
to  reduce  crowding.  Shoreline  zoning  to 
separate  recreational  uses  would  be 
further  developed  at  the  Boulder  Basin 
and  Katherine  Landing  areas  and  a  100- 
foot  wakeless  zone  would  be  established 
along  the  shoreline  of  the  lakes.  The 
NPS  would  work  with  the  states  to 
develop  uniform  boating  laws  and 
mandator)'  boater  education  programs. 
Alcohol  consumption  while  operating  a 
boat  would  be  prohibited.  Sanitation 
and  public  education  requirements 
would  be  implemented  and  a  clean-up 
program  initiated.  Glass  containers  and 
styrofoam  would  be  prohibited  within 
the  park.  The  Environmental  Protection 
Agency  regulation  requiring  the  marine 
industry  to  improve  the  efficiency  of 
engines  bv  the  vear  2006  would  be 
adopted  at  Lake  Mead  NRA.  The  NPS 
would  develop  a  new  regulation 
requiring  the  exclusive  use  of  the  new 
direct-injection  two-stroke  engines,  or 
the  equivalent,  for  motorized  vessels 
starting  in  2012. 

Alternative  D.  proposes  managing  the 
waters  of  the  recreation  area  for 
concentrated  use.  A  greater  percentage 
of  the  lakes  would  be  designated  as 
urban  park,  with  no  areas  designated  as 
primitive  or  semi-primitive.  Facility 
expansion  could  occur  at  several 
existing  developed  areas:  Cottonwood 
Cove  on  Lake  Mohave  and  Overton 
Beach.  Echo  Bay.  Callville  Bay  and 
Temple  Bar  on  Lake  Mead.  Additional 
public  launch  facilities  could  be 
constructed  at  Eldorado  Canyon  along 
Lake  Mohave,  and  at  Stewarts  Point  on 
Lake  Mead.  Marina  expansion  would 
increase  the  number  of  slips  proposed 
in  Alternative  C.  Shoreline  zoning 
would  be  mandatory'  and  exclusive.  A 


300-foot  wakeless  zone  would  be 
established  along  the  shoreline  of  the 
lakes.  This  alternative  would  have  the 
same  boater  education  and  shoreline 
sanitation  requirements  as  the  proposed 
action.  Alcohol  and  glass  containers 
would  be  banned  from  the  recreation 
area.  No  regulation  would  be 
promulgated  to  restrict  the  use  of  two- 
stroke  engines. 

Conunents 

The  DEIS  is  now  available  for  public 
review.  Interested  persons  and 
organizations  wishing  to  express  any 
concerns  or  provide  relevant 
information  are  encouraged  to  contact 
the  Superintendent.  Lake  Mead  National 
Recreation  Area.  601  Nevada  Way, 
Boulder  City.  Nevada  89005.  or  via 
telephone  at  (702)  293-8986,  A  postcard 
will  be  sent  to  agencies  and  individuals 
notif>'ing  them  of  the  availability  of  the 
DEIS.  The  document  may  be  obtained 
from  the  park  (printed  copy  or  CD 
copv);  it  is  also  available  at  area 
libraries,  or  electronically  via  the  Lake 
Mead  National  Recreation  Area  Web  site 
m\-\v.nps.gov/lame/L\fPdraft/ 
home. htm. 

All  written  comments  must  be 
postmarked  no  later  than  60  days  from 
the  date  the  Environmental  Protection 
Agencv  posts  its  notice  of  filing  in  the 
Federal  Register  The  end  date  for  the 
comment  period  is  not  known  at  this 
time.  Immediately  upon  determination 
of  this  end  date,  a  postcard  will  be  sent 
to  agencies  and  individuals  on  the 
mailing  list,  and  it  will  be  announced 
on  the  park  Web  site. 

If  individuals  submitting  Comments 
request  that  their  name  or/ and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
bv  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  and 
business:  and.  anonymous  comments 
may  not  be  considered. 

Public  Meetings 

The  NPS  will  conduct  several  public 
meetings  to  facilitate  public  review  and 
comment  on  the  DEIS.  Although  the 
logistics  for  these  meetings  are  not  yet 
confirmed,  NPS  will  make  this 
information  available  in  the  near  future 
through  press  releases  and  via  the  park 
Web  site.  Current  details  on  meeting 
locations,  times,  and  dates  can  also  be 
obtained  by  contacting  Park  Planner. 
Jim  Holland,  at  the  above  address,  or  by 
telephone  at  (702)  293-8986. 
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Decision 

Following  the  formal  DEIS  review 
period,  comments  received  will  be 
considered  in  preparing  the  Final  EIS 
(FEIS).  The  FEIS  is  anticipated  to  be 
completed  during  summer  2002 — its 
availability  will  be  similarly  announced 
in  the  Federal  Register.  As  this  is  a 
delegated  EIS,  the  official  responsible 
for  the  final  decision  is  the  Regional 
Director,  Pacific  West  Region.  The 
Record  of  Decision  may  be  approved  by 
the  Regional  Director  not  sooner  than  30 
days  after  the  release  of  the  FEIS: 
subsequently  the  official  responsible  for 
implementation  would  be  the 
Superintendent,  Lake  Mead  National 
Recreation  Area. 

Dated:  April  17.  2002. 
HoUy  Bundock, 

Acting  Regional  Director.  Pacific  West  Region. 
(FR  Doc.  02-10027  Filed  4-2.1-02;  8:45  ami 
BILUNG  CODE  4310-70-P 


DEPARTWENT  OF  THE  INTERIOR 

National  Park  Service 

BIscayne  National  Park;  Notice  of 
Intent  To  Prepare  a  Fisheries 
Management  Plan  With  Environmental 
Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
Fisheries  Management  Plan  with 
Environmental  Impact  Statement  for 
Biscayne  National  Park. 

SUMMARY:  Notice  is  hereby  given  that  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
U.S.  Department  of  the  Interior, 
National  Park  Service  (NPS)  will 
prepare  a  Fisheries  Management  Plan 
(FMP)  with  Environmental  Impact 
Statement  for  Biscayne  National  Park. 
The  plan  will  identify  the  current  status 
of  the  fishery,  describe  desired  future 
conditions,  develop  fisheries 
management  objectives  and  present  a 
range  of  alternatives  that  will  directly 
contribute  to  the  long-term  protection 
and  perpetuation  of  the  Park's  marine 
resources.  Specific  issues  to  be 
addressed  include  commercial  and 
recreational  harvest  limits,  park  visitor 
use/access,  availability  of  educational 
opportunities  about  fisheries  resources 
within  the  Park,  conservation  and 
preservation  of  natural  aquatic  habitats, 
and  the  overall  health  and  vitality  of  the 
fishery  community.  The  plan  will  also 
address  current  tackle,  techniques, 
methods,  and  practices  pertaining  to  the 
recreational  and  commercial  fisheries. 


DATES:  To  determine  the  scope  of  issues 
to  be  addressed  in  the  FMP  and  to 
identify  significant  issues  related  to  the 
project,  the  NPS  will  hold  three  public 
scoping  meetings.  The  first  public 
meeting  will  be  held  in  Miami,  Florida 
on  May  14,  2002.  The  second  meeting 
will  be  held  in  Homestead,  Florida  on 
May  15,  2002.  and  the  third  will  be  held 
in  Key  Largo  on  May  16.  2002.  An 
additional  meeting  will  be  held  in 
Miami,  Florida  on  May  13.  2002.  to 
provide  an  opportunity  for  the  NPS  to 
respond  to  issues  and  concerns  raised 
by  commercial  fishermen.  A  press 
release  and  advance  mailing  will  be  sent 
out  providing  details  about  the  exact 
times  and  locations  of  each  meeting. 
Representatives  of  the  NPS  will  be 
available  to  discuss  issues,  resource 
concerns,  and  the  planning  process  at 
each  of  the  public  meetings. 
ADDRESSES:  Any  comments  or  requests 
for  information  should  be  addressed  to 
Rick  Clark,  Chief,  Resource 
Management,  Biscayne  National  Park, 
9700  SW  328th  Street.  Homestead,  FL 
33033-5634. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Monika  Mayr,  Assistant  Superintendent, 
Biscayne  National  Park,  9700  SW  328th 
Street,  Homestead,  FL  33033-5634.  by 
telephone  at  305-230-1144.  ext.  3004  or 
by  e-mail  at  Monika_Mayi®nps.gov.  [2] 
Rick  Clark,  Chief,  Resource 
Management,  Biscayne  National  Park, 
9700  SW  328th  Street,  Homestead,  FL 
33033-5634,  by  telephone  at  305-230- 
1144,  ext.  3007  or  by  e-mail  at 
Rick_Clark@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Biscayne 
National  Monument  was  established  by 
Congress  in  1968  (Pub.  L.  90-606).  The 
Monument  was  later  expanded  in  1974 
(PL  93-477),  and  again  in  1980  (Pub.  L. 
96-287)  to  its  current  size  of  173.000 
acres  (270  square  miles),  when  it  was 
also  redesignated  Biscayne  National 
Park  to  "preserve  and  protect  for  the 
education,  inspiration,  recreation,  and 
enjoyment  of  present  and  future 
generations  a  rare  combination  of 
terrestrial,  marine,  and  amphibious  life 
in  a  tropical  setting  of  great  natural 
beauty."  As  part  of  the  enabling 
legislation.  Congress  recognized  "the 
unique  and  special  values"  of  the 
resources  within  the  Park  as  well  as  the 
"vulnerability  of  these  resources  to 
destruction  or  damage  due  to  easy 
human  access  by  water."  Congress 
therefore  directed  the  NPS  to  "manage 
this  area  in  positive  and  scientific  way 
in  order  to  protect  the  area's  natural 
resource  integrity."  With  respect  to 
fisheries  management.  Congress 
provided  additional  direction  by 
stipulating  in  the  enabling  legislation 


(Pub.  L.  9&-287)  that  "The  Secretary 
shall  preserve  and  administer  the  park 
in  accordance  with  the  provisions  of  the 
Act  of  August  25,  1916  (39  Stat.  535; 
U.S.S.  1-4),  as  amended  and 
supplemented.  The  waters  within  the 
park  shall  continue  to  be  open  to  fishing 
in  conformity  with  the  laws  of  the  State 
of  Florida  except  as  the  Secretary,  after 
consultation  with  appropriate  officials 
of  said  State,  designates  species  for 
which,  areas  and  times  within  which, 
and  methods  by  which  fishing  is 
prohibited,  limited,  or  otherwise 
regulated  in  the  interest  of  sound 
conservation  to  achieve  the  purposes  for 
which  the  park  is  established." 

Biscayne  National  Park  is 
predominantly  made  up  of  submerged 
lands  (95%),  and  may  generally  be 
divided  into  three  major  environments: 
coral  reef,  estuarine  and  terrestrial.  The 
boundaries  of  the  Park  are  from  the 
mangrove  shoreline  to  the  west,  extend 
east  to  Biscayne  Bay  (including  seagrass 
communities  and  shoals),  the  keys 
(including  hardwood  hammocks, 
mangrove  wetlands,  sandy  beaches  and 
rocky  inter-tidal  areas),  the  reef,  and 
continue  to  a  contiguous  60-foot  depth 
contour  to  the  east.  The  northern 
boxindary  for  the  Park  is  near  the 
southern  extent  of  Key  Biscayne,  while 
the  southern  boundary  is  near  the 
northern  extent  of  Key  Largo,  adjacent 
to  the  Barnes  Sound  and  Card  Sound 
areas.  This  fisheries  planning  effort  will 
evaluate  a  range  of  management 
recommendations  to  provide  a  quality 
visitor  experience  while  maximizing  the 
protection  of  the  Park's  resources. 

Public  comments  received  in  writing 
and  ft'om  the  public  meetings,  including 
names  and  home  addresses  of 
respondents  will  be  available  for  public 
review  at  the  Park  office  during  regular 
business  hours.  If  you  wish  to  withhold 
your  name  and/or  address,  please  state 
this  prominently  at  the  begiiming  of 
your  comment.  Anonjmious  comments 
will  be  included  in  the  public  record, 
however,  the  NPS  is  not  legally  required 
to  consider  or  respond  to  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  also  be 
made  available  for  public  inspection  in 
their  entirety. 

The  draft  and  final  fisheries 
management  plans  will  be  distributed  to 
all  known  interested  parties  and 
appropriate  agencies.  Full  public 
participation  by  federal,  state,  and  local 
agencies,  as  well  as  other  concerned 
organizations  and  private  citizens,  is 
invited  during  the  scoping  process  and 
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after  the  draft  Fisheries  Management 
Plan  is  prepared. 

The  responsible  official  for  this 
environnmental  impact  statement  is 
Jerry  Belson.  Regional  Director.  National 
Park  Service,  Southeast  Region,  100 
Alabama  Street  S.W.,  Atlanta,  Georgia 
30303. 

Dated:  April  2.  2002. 
Patricia  A.  Hooks, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  02-10024  Filed  4-23-02;  8:4.=)  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement/ 
General  Management  Plan  Minidoka 
Internment  National  Monument  Jerome 
County,  ID;  Notice  of  Intent  To  Prepare 
an  Environmental  Impact  Statement 

summary:  In  accord  with  §  102(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321.  et  seq.].  the 
National  Park  Service  is  undertaking  a 
conservation  planning  and 
environmental  impact  analysis  process 
for  the  first  General  Management  Plan 
(GMP)  for  the  Minidoka  Internment 
National  Monument,  Idaho.  An 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  concurrently  with  the 
GMP.  The  GMP  is  intended  to  set  forth 
the  basic  management  philosophy  for 
this  new  unit  of  the  National  Park 
System  and  provide  strategies  for 
addressing  issues  and  achieving 
identified  management  objectives  for 
that  unit,  thus  serving  as  a  "blueprint" 
to  guide  management  of  natural  and 
cultural  resources  and  visitor  use  during 
the  next  15-20  years.  Development 
Concept  Plans,  which  guide  more 
detailed,  site-specific  preservation  and 
development  actions  may  be  included 
with  the  GMP. 

Background 

The  Minidoka  Relocation  Center  (an 
area  also  known  as  Hunt)  was 
authorized  in  August  1942  and  operated 
by  the  War  Relocation  Authority  until 
October  1945.  The  Center  included  over 
33,000  acres  of  land  with  administrative 
and  residential  facilities.  There  were 
more  than  600  buildings  with  a  peak 
population  of  approximately  10,000 
Japanese  Americans  from  Washington 
State,  Oregon,  and  Alaska.  Established 
January  17,  2001,  as  the  385th  unit  of 
the  National  Park  System,  the  purposes 
of  Minidoka  Internment  National 
Monument,  which  is  to  be  managed  by 
the  National  Park  Service,  are  to:  (a) 
Protect  the  historic  structures  and 


objects  of  historic  interest  on  72.75 
acres;  and  (b)  Provide  opportimities  for 
public  education  and  interpretation  of 
the  internment  of  Japanese  Americans 
during  World  War  II.  This  site  is  located 
approximately  25  northeast  of  Twin 
Falls,  Idaho,  surrounded  by  a  rural, 
sparsely  populated  agricultural 
community.  The  site  has  many  ground 
features  that  are  the  remnants  of  the 
camp,  dominated  by  the  basalt  stone 
masonry  foundations  of  the  original 
entrance  area. 

Scoping  Process 

In  preparing  the  EIS/GMP,  the 
National  Park  Service  (NPS)  will 
formulate  a  range  of  alternatives  to 
define  distinct  management  strategies 
for  the  park,  including  visitor  use  and 
appreciation,  and  cultural  and  natural 
resource  protection.  Public  comment  is 
a  key  component  of  this  conservation 
planning  process,  which  will  also 
include  identification  and  evaluation  of 
potential  environmental  impacts,  and 
appropriate  mitigation  measures,  of 
each  alternative. 

Some  of  the  major  issues  we 
anticipate  addressing  in  the  Minidoka 
Internment  National  Monument  EIS/ 
GMP  are: 
— Interpretation  and  educational 

activities  at  the  site; 
— Educational  and  interpretation 

activities  pertaining  to  the  site  in 

context  with  other  related  themes  and 

sites; 
— Natural  and  cultural  resource 

management; 
— Cultural  resources  research: 
— Restoration  and  protection  of  the  site 

and  its  historic  structures; 
—Park  maintenance  and  sustainability: 
— Public  access  to  the  Monument  and 

on-site  circulation; 
— Development  of  the  model  visitor 

experience; 
— The  desired  future  conditions  of  the 

site; 
— Park  operations  and  administration: 
—Identification  and  development  of 
partnerships  to  effect  NPS 
management  strategies,  including 
partnering  with  adjacent  southern 
Idaho  communities  and  organizations, 
the  Japanese- American  communities 
on  the  West  Coast  and  throughout  the 
Nation,  and  all  other  interested 
citizens  in  general;  and 
— Cooperation  with  other  federal 
agencies,  state,  local  and  tribal 
governments. 

Comments 

All  interested  persons,  organizations, 
agencies,  and  American  Indian  tribes 
wishing  to  express  concerns  or  provide 
information  about  management  issues 


which  should  be  addressed  in  the 
upcoming  conser\'ation  plaiming  and 
environmental  impact  analysis  process 
are  encouraged  to  contact  the 
Superintendent.  Comments  are  also 
sought  in  regards  to  a  suitable  range  of 
alternatives  which  should  be  considered 
in  the  EIS/GMP.  the  nature  and  extent 
of  potential  environmental  impacts,  and 
appropriate  mitigating  measures. 

All  comments  received  will  become 
part  of  the  public  record.  If  individuals 
submitting  comments  request  that  their 
name  or/and  address  be  withheld  from 
public  disclosure,  it  will  be  honored  to 
the  extent  allowable  by  law  Such 
requests  must  be  stated  prominently  in 
the  beginning  of  the  comments.  There 
also  may  be  circumstances  wherein  the 
NPS  will  withhold  a  respondent's 
identitv  as  allowable  by  law.  As  always, 
NPS  will  make  available  to  public 
inspection  all  submissions  from 
organizations  or  businesses  and  from 
persons  identif\-ing  themselves  as 
representatives  or  officials  of 
organizations  and  businesses:  and, 
anonvmous  comments  may  not  be 
considered. 

DATES:  We  anticipate  holding  public 
scoping  meetings  during  the  summer  or 
early  fall  of  2002.  Details  will  be 
announced  widely  in  local  and  regional 
news  media  and  via  direct  park 
mailings.  All  written  comments 
regarding  the  preparation  of  the  EIS/ 
GMP  must  be  postmarked  not  later  than 
September  30,  2002.  and  these  should 
be  submitted  directly  to  the 
Superintendent.  Minidoka  Internment 
National  Monument,  P.O.  Box  570,  221 
North  State  Street.  Hagerman.  Idaho 
83332.  Current  information  will  be 
available  at  (208)  837^793. 

Decision 

We  expect  the  draft  EIS/GMP  to  be 
available  for  public  review  during  the 
fall  of  2003.  with  the  final  document 
completed  in  the  fall  of  2004.  Formal 
announcement  of  the  availability  of  both 
documents  will  be  published  in  the 
Federal  Register,  as  well  as  publicized 
via  local  and  regional  media.  The 
responsibilitv  for  approving  the  EIS/ 
GMP  has  been  delegated  to  the  National 
Park  Ser\'ice,  and  the  official 
responsible  for  the  final  decision  is  the 
Regional  Director,  Pacific  West  Region. 
Subsequently  the  official  responsible  for 
implementation  of  the  GMP  is  the 
Superintendent.  Minidoka  Internment 
National  Monument. 

Dated:  April  19.2002. 
P.  Daniel  Smith. 

Acting  Director.  Sational  Park  Service. 
IFR  Doc.  02-10127  Filed  4-23-02;  8:45  am] 
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DEPARTMEKT  OF  THE  INTERIOR 

National  Park  Sarvice 

National  Reglater  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  6,  2002.  Pursuant  to  §  60.13  of  36 
CFR  part  60  written  conunents 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places. 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.  NW.,  Suite  400, 
Washington  DC  20002;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  May  9,  2002. 

Carol  D.  Shull. 

Keeper  of  the  National  Register  Of  Historic 
Places. 

Alabama 

Colbert  County 

Sheffield  Downtown  Commercial  District, 
Rougiily  bounded  by  Sixth  St.,  Austin  Ave. 
Fourth  St..  Pittsburg  St..  First  St..  and 
Columbia  Ave.,  Sheffield,  02000483 

Sheffield  Residential  Historic  District, 
Roughly  bounded  bv  Riverside  Pk,  River 
Bluff  Dr.,  Wood,  Third,  Second  Sts..  15th 
Ave.,  27th  St..  and  19th  Ave.,  Sheffield, 
02000481 

Etowah  County 

Alabama  City  Wall  Street  Historic  District, 
Roughly  along  Wall  St.,  from  Norris  Ave. 
to  Meighan  Blvd..  Gadsden.  02000484 

Jackson  County 

Bridgeport  Historic  District,  Roughly 
bounded  by  Bridgeport  City  Limits,  Enrich 
Ave.,  Bridgeport,  5tb  Ave.,  Broadway  Ave., 
8th  St.,  and  11th  Ave.,  Bridgeport, 
02000479 

Jefferson  County 

Downtown  Bessemer  Historic  District 
(Boundary  Increase).  Roughly  along  19th 
St.,  4th  Ave.,  and  Carolina  Ave.,  Bessemer, 
02000480 

Hollywood  Historic  District,  Roughly 
bounded  by  Al  31,  AL  280  arid  Lakeshore 
Dr.,  Homewood,  02000482 

Marshall  County 

Kate  Duncan  Smith  Daughters  of  the 
American  Revolution  School,  6077  Main 
St.,  Grant,  02000478 

Arkansas 

Jefferson  County 

Sherrill  Methodist  Episcopal  Church,  South, 
301  Main  St.,  Sherrill,  02000487 


Montgomery  County 

Caddo  VaJley  Academy  Complex,  234  Hettie 
St..  Norman.  02000485 

Randolph  County 

Pocahontas  Post  Office.  109  Van  Bibber  St.. 
Pocahontas,  02000488 

Scott  County 

Scott  City  County  Jail,  (Old).  125  W.  2nd  St., 
Waldron.  02000486 

California 

Sacramento  County 

Sandy  Cove.  Address  Restricted,  Sacramento, 
02000489 

Florida 

Gulf  County 

USCG  Cutter  DUANE,  1  mi.  S  of  Molasses 
Reef.  Key  Largo,  02000494 

Volusia  County 

Orange  City  Town  Hall.  205  E.  Graves  Ave., 
Orange  City,  02000493 

Illinois 

Cook  County 

Raymond  Park  Apartments,  (Suburban 
Apartment  Buildings  in  Evanston  TR)  1501 
Hinman  and  425  Grove,  Evanston, 
02000503 

Iowa 

Van  Buren  County 

Goodin  Building,  North  106  Front  St„ 
Farmington.  02000505 

Kansas 

Marion  County 

Schaeffler.  William  F.  and  Ida  G..  House,  312 
E.  Grand,  Hillsboro,  02000490 

Osborne  County 

lOOF  Lodge,  [cf.  of  Nicholas  and  Mill  Sts., 
Alton.  02000491 

Shawnee  Coun ty 

Union  Pacific  Railroad  Passenger  Depot, 
(Railroad  Resources  of  Kansas  MPS)  701  N. 
Kansas  Ave..  Topeka,  02000492 

North  Carolina 

Duplin  County 

Utley— Council  House,  (Wake  County  MPS) 
NC  1390.  near  jet.  with  NC  1387,  Apex, 
02000498 

Wake  County 

Bloomsbury  Historic  District,  (Five  Points 
Neighborhoods,  Raleigh,  North  Carolina 
MPS)  Roughly  bounded  by  Fairview  Rd., 
St.  Mary's  St.'.  Byrd  St.,  Sunset  Dr.  and 
Whitaker  Mill  Rd.,  Raleigh,  02000497 

Fuquay  Springs  High  School,  (Wake  County 
MPS)  112  N.  Ennis  St.,  Fuquay-Varina, 
02000495 

Graves,  Willis  M.,  House,  (Oberlin,  North 
Carolina  MPS)  802  Oberlin  Rd.,  Raleigh, 
02000500 

Hall,  Rev.  PlummerT.,  House,  (Oberlin, 
North  Carolina  MPS)  814  Oberlin  Rd., 
Raleigh,  02000501 


Hayes  Barton  Historic  District,  (Five  Points 
Neighborhoods,  Raleigh,  North  Carolina 
MPS)  Roughly  bounded  by  St.  Mary's  St., 
Fairview  Rd.,  Aycock  St.,  Scales  St.  and 
Williamson  Dr.,  Raleigh,  02000496 

Latta,  Rev.  M.L.,  House,  (Oberlin,  North 
Carolina  MPS)  1001  Parker  St.,  Raleigh, 
02000502 

Turner,  John  T.  and  Mary,  House,  (Oberlin, 
North  Carolina  MPS)  1002  Oberlin  Rd., 
Raleigh,  02000499 

Pennsylvania 

Luzerne  County 

Wyoming  Monument,  US  11,  Wyoming  Ave. 
and  Susquehanna  St.,  Wyoming  Borough, 
02000509 

Utah 

Cache  County 

Richmond  Interurban  Depot,  Address 
Restricted,  Richmond,  02000508 

Carbon  County 

Bruno,  Giacomo  and  Maria,  House  and 
Farmstead,  524  N.  Main  St.,  Helper, 
02000506 

Sanpete  County 

Fairview  Amusement  Hall,  75  S.  State  St., 
Fairview,  02000507 

Summit  County 

Watson,  Patrick  B.,  House,  (Residences  of 
Mining  Boom  Era  Park  Citv  MPS)  962 
Norfolk  Ave.,  Park  City,  02000504 

Virginia 

Appomattox  County 

Appomattox  Historic  District,  Roughly  along 
High,  Church,  Highland,  VA  131,  Linden, 
Lee  Grant,  Oakleigh  and  Evergreen, 
Appomattox,  02000510 

Arlington  County 

Lyon  Village  Historic  District,  Roughly 
bounded  by  Lee  Hwy,  N.  Veitch  St.,  N. 
Franklin  Rd.,  N.  Highland  St.,  N.  Fillmore 
St.,  and  N.  Kirkwood  Rd.,  Arlington, 
02000512 

Campbell  County 

Oak  Grove,  7378  Gladys  Rd.,  Altavista, 
02000516 

Carroll  County 

Hillsville  Historic  District,  300-500  Blks  of 

Main  St.,  Hillsville,  02000522 
Pless,  A.G.,  Jr.  House,  942  Glendale  Rd., 

Galax,  02000526 

Floyd  County 

Glenanna,  204  W.  Main  St.,  Floyd,  02000523 

Frederick  County 

Opequon  Historic  District,  Jet.  of  VA  622  and 
VA  620,  Winchester,  02000515 

Fredericksburg  Independent  city  Washington 
Avenue  Historic  District,  1200-1500  blks 
of  Washington  Ave.,  and  620  Lewis  St., 
Fredericksburg  (Independent  City), 
02000518 

Hanover  County 

Montpelier  Historic  District,  Roughly  along 
Mountain  Rd.,  Montpelier,  02000517 
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Henrico  County 

Rocky  Mills,  211  Ross  Rd.,  Richmond, 
02000513 

Mecklenburg  County 

Boydton  Historic  District,  Roughly  the 
Boydton  corporate  limits  except  for  section 
including  and  NW  of  V.^  58.  Boydton. 
02000511 

itichmond  Independent  city  Manchester 
Residential  and  Commercial  Historic 
District.  Roughly  bounded  by  9th  St., 
McDonough  St..  Cowardin  Ave.,  and 
Stockton  St.  Richmond  (Independent  City). 
02000521 

Union  Hill  Historic  District,  Roughly 
bounded  by  25th,  Carrington,  and  Mosby 
Sts.,  and  Jefferson  Ave..  Richmond 
(Independent  City).  02000520 

Tazewell  County 

Tazewill  Historic  District,  Main,  Church. 
Tower,  and  Pine  Sts.,  and  Central  Ave.. 
Tazewell,  02000519 

Warren  County 

Riverton  Historic  District,  Roughly  along 
Crisman  Dr.,  Duck  St.,  Old  Winchester 
Pike,  Queens  Hwy..  Riverside  Dr..  Rugby 
St.,  and  Strasburg  Rd..  Front  Royal, 
02000514 

IVas/i/ngfon  Count}' 

Grove,  The,  14071  Lee  Hwy,  Bristol, 
02000525 

Wise  County 

Hotel  Norten,  798  Park  Ave..  Norton. 
02000524 

[FR  Doc.  02-10025  Filed  4-23-02;  8:45  am) 

BILUNG  CODE  4310-70-P 


DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  13,  2002.  Pursuant  to  §60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  oi  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW.,  NC400,  Washington,  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Service,  800  N.  Capitol  St.  NW.. 
Suite  400,  Washington,  DC  20002;  or  by 
fax,  202-343-1836.  Written  or  faxed 


comments  should  be  submitted  by  May 
9,  2002. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Alaska 

Nome  Borough-Census  Area.  Bureau  of 
Indian  Affairs  Unalakleet  School, 
Unalakleet  Native  Reservation.  Unalakleet. 
02000536 

California 

Del  Morte  County 

BROTHER  lONATHAN  IShipwTeck  Site), 
.^bout  4.5  mi.  W  of  Pt.  St.  George,  Crescent 
City,  02000535 

San  Bernardino  County 

El  Garces,  950  Front  St.,  Needles.  02000537 

Colorado 

Routt  County 

Routt  County  National  Bank  Building.  802- 
806  Lincoln  Ave..  Steamboat  Springs. 
02000538 

Georgia 

Fulton  County 

Southern  Railway  North  Avenue  Yards 
Historic  District,  539  John  St.  NW,  Atlanta. 
02000539 

Laurens  County 

Dublin  Commercial  Historic  District.  Roughlv 
centered  on  Jackson  Ave.  and  Lawrence 
St.,  Dublin,  02000540 

Illinois 

Cook  County 

Wooden  Alley,  1535  N  bet.  Astor  and  State 
Sts.,  Chicago,  02000543 

Henry  County 

Music  Pavilion,  1208  5th  St..  Orion. 
02000544 

Kane  County 

Elgin  Tower  Building.  100  E.  Chicago  St., 
Elgin,  02000542 

Iowa 

Polk  County 

Fleming  Building,  218  6th  Ave..  Des  Moines. 
02000541 

Kansas 

Reno  County 

Soldiers  and  Sailors  Memorial.  First  Ave  and 
Walnut  St.,  Hutchinson,  02000557 

Sedgwick  County 

Crelbach  House,  1721  Park  Place.  Wichita. 
02000545 

Wyandotte  County 

Quindaro  Townsite,  Address  Restricted, 
Kansas  City.  02000547 

Massachusetts 

Middlesex  County 

Goodnow  Library.  21  Concord  Rd.,  Sudbury. 
02000549 


Suffolk  County 

Bennington  Street  Bursmg  Ground. 
Bennington  St..  bet.  Swift  and  Harmony 
Sts.  Boston.  02000548 

Montana 

Park  County 

North  Entrance  Road  Historic  District. 
(Yellowstone  National  Park  MPS) 
Yellowstone  National  Park.  Yellowstone 
National  Park,  02000529 

New  York 

Delaware  County 

New  Kingston  Presbvlenan  Church.  CR  6, 
New  Kingston,  02000554 

Erie  County 

Williamsville  Christian  Church,  5658  Mam 
St.,  Williamsville,  02000546 

New  York  County 

Building  at  19  Rector  St..  19  Rector  St    88 
Greenwich  St  .  New  York.  02000551 

Otsego  County 

Oneonta  Theatre.  47  Chestnut  St..  Oneonta, 
02000555 

Warren  County 

C.^DET  (Shipwreck),  Address  Restricted. 
Bolton.  02000553 

Westchester  County 

Philipsburgh  Building,  2-8  Hudson  St., 
Yonkers.  02000552 

Ohio 

Cuvahoga  County 

Harvard  School.  6900  Harvard  Ave., 
Cleveland,  02000550 

Pennsylvania 

Allegheny  County 

Fulton  Building,  107  Sixth  St..  Pittsburgh, 
02000556 

South  Carolina 

Aiken  County 

Warrenville  Elementary  School.  115 
Timmerman  St.,  Warrenville.  02000560 

Hampton  County 

Stoney  Creek  Independent  Presbyterian. 
Chapel  of  Pnnce  William  Parish 
McPhersonville.  McPhersonviIle.  02000559 

Horn  Countv 

Socastee  Historic  District.  SC  544,  0,5  mi.  N 
of  Indtracoaslal  Waterway.  Socastee, 
02000558 

Texas 

Hays  County- 
Kyle  City  Hall,  109  Burleson  Rd..  Kyle, 

02000528 
Winters — Wimberley  House.  14070  Ranch 

Road  12.  Wimberley.  02000527 

Virginia 

Loudoun  County 

Leesburg  Historic  District  (Boundary- 
Increase),  Roughly  bounded  by  North, 
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Union  Sts..  Morven  Park  Rd.,  and  Harrison 
St..  Leesburg.  02000531 

Louisa  County 

Harris — Poindexter  House  and  Store,  81 
Tavern  Rd.,  Mineral,  02000534 

Mecklenburg  County 

Oakley.  10,000  Corbin  Ln..  Spotsylvania, 

02000533 
Norfolk  Independent  city  Colonial  Place. 

Roughly  bounded  by  the  Lafayette  R., 

Knitting  Mill  Creek,  East  Haven  Creek  and 

38th  St.,  Norfolk,  02000532 

Wyoming 

Park  County 

North  Entrance  Road  Historic  District. 
(Yellowstone  National  Park  MPS) 
Yellowstone  National  Park,  Yellowstone 
National  Park.  02000530 

(FR  Doc.  02-10026  Filed  4-23-02;  8:45  am] 

B4LUNG  CODE  4310-70-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  Accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-VV)  issued 
during  the  period  of  April,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated. 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  impoists  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 


TA-W-40,282:  Key  Plastic.  LLC.  Felton, 

PA 
TA-W-40,649:  Bank  Manufacturing  Co., 

Havelock,  NC 
TA-W-40, 781 :  Creative  Leather  and 

Vinyl,  Milwaukee,  WI 
TA-W-40,829;  Scientific  Molding  Corp., 

Brownsville,  TX 
TA-W-41.079;  Exide  Technologies 

transportation  Business  Group, 

Florence,  MS 
TA-W-41,203;  Midwest  International, 

Inc.  d/b/a  Midwest  Manufacturing 

Co.,  Stanberry,  MO 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-4 1,086;  Abbott  Laboratories, 

Laurinburg,  NC 
TA-W-39,912  &■  A;  Allen  Edmonds  Shoe 

Corp..  d/b/a/ Maine  Shoe,  Lewiston, 

ME  and  Wilton.  ME 
TA-W-40,312:  Timex  Corp.,  Little  Rock, 

AR 
TA-W-40,890:  Hutchinson  Technology, 

Inc.,  Hutchinson,  MN 
TA-W-40,366;  Mike  Dent  Enterprises, 

Bums.  OR 
TA-W-40.076  &■  A,B,C,D,F;  Rockwell 

Automation,  Components  and 

Packaged  Application  Group, 

Department  214,  Department  238, 

Department  240,  Department  245, 

Department  250/270,  Department 

260.  Milwaukee,  WI 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-40.628:  Erickson  Air-Crane  Co., 

Central  Point,  OR 
TA-W-41.145:  US  Ecology-Idaho,  A  Div. 

of  American  Ecology  Corp., 

Sterling,  IL 
TA-W-40.677;  Purcell  Tire  Co.,  Silver 

City,  NM 
TA-W-40. 732;  LM  Services, 

Cumberland,  MD 

AfiBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40, 364;  Nutec  Tooling  Systems, 

Inc.,  Meadville,  PA:  October  15, 

2000. 
TA-W-40,399;  Hermes  Floral,  Becker. 

MN:  October  1 7,  2002. 
TA-W-41.180;  Johnston  and  Murphy 

Manufacturing,  a  Div.  ofGenesco, 

Inc..  Nashville.  TN:  February  20, 

2001. 


TA-W-40,076E;  Rockwell  Automation. 
Components  and  Packaged 
Application  Group,  Department 
255,  Milwaukee,  WI:  September  6, 
2000. 
TA-W-40,076F;  Rockwell  Automation, 
Components  and  Packaged 
Application  Group,  Department 
260,  Milwaukee,  WI:  September  6, 
2000.  "All  workers  engaged  in  the 
production  ofNEMA  disconnects 
and  lEC  contactors  are  certified". 
TA-W-41,229:  Precision  Kidd  Steel  Co., 

Inc.,  Aliquippa.  PA:  April  1,  2001. 
TA-W-41,190;  TRW,  Inc.,  TRW 
Automotive,  Cookville,  TN: 
February  22,  2001. 
TA-W-41,060;  Brooks  Instruments,  a 
Div.  of  Emerson  Process 
Management.  Hatfield,  PA: 
February  7,  2001. 
TA-W-4 1.008;  Mars  Footwear,  Inc., 
Elizabethville,  PA:  February  11, 
2001. 
TA-W-40, 834 ;  Levolor  Kirsch  Window 
Fashions,  Wood  and  Faux  Wood 
Custom  Window  Coverings 
Department,  Westminster,  CA: 
January  28.  2001. 
TA-W-40,822;  Emerson  Electric  Co.. 
Daniel  Measurement  and  Control, 
Statesboro,  GA:  January  21,  2001. 
TA-W~40,819;  Schumacher  Electric 
Corp.,  Hoopeston  001,  Hoopeston. 
IL:  January  28,  2001. 
TA-W-40,694;  Commercial  Warehouse 
and  Cartage,  Inc.,  El  Paso.  TX: 
November  18,  2000. 
TA-W-39.710  &■  A;  Ogden 

Manufacturing  Co.,  Orfordville,  WI 
and  Albany.  WI:  July  12,  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simimaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  April,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either- 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 
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(3)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  b\'  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision:  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produ(  ed  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05559:  Mike  Dent 

Enterprises.  Bums.  OR 
NAFTA-TAA-05627:  Freightliner.  Parts 

Manufacturing  Plant.  Gastonia.  NC 
NAFTA-TAA-05834:  Brooks 

Instruments,  a  Div.  Of  Emerson 

Process  Management,  Hatfield.  PA 
NAFTA-TAA-0534  7:  Polyone  Corp. . 

Plastic  Compounds  and  Colors 

Group,  Corona.  CA 
NAFTA-TAA-05404:  Glad  Rags,  Inc.. 

Buchanan.  VA 
NAFTA-TAA-05866:  Exide 

Technologies.  Transportation 

Business  Group,  Florence,  MS 
NAFTA-TAA-05915:  Gunderson.  Inc.. 

Portland,  OR 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
NAFTA-TAA-5931:  Howmet  Castings  of 

Wichita  Falls.  Wichita  Falls.  TX 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05842:  Schumacher 

Electric  Corp..  Hoopeston  001. 

Hoopeston,  IL:  January  28.  2001 . 
NAFTA-TAA-05900:  Johnston  and 

Murphy  Manufacturing.  A  Division 

ofGenesco,  Inc.,  Nashville.  TN: 

February  25.  2001. 
NAFTA-TAA-05906:  Laclede  Steel  Co., 

Alton,  IL:  Februar\'  14.  2001. 
NAFTA-TAA-5098  &■' A:  Ogden 

Manufacturing  Co.,  Orfordville.  WI 

and  Albany,  WI:  July  1 7.  2000. 
NAFTA-TAA-05790;  Owens  Illinois. 

Plastic  Containers  Div.. 

Newburyportr  MS:  January  9.  2001. 
NAFTA-TAA-05794;  Emerson  Electric 

Co.,  Daniel  Measurement  and 


Control,  Statesboro.  GA:  January  21. 
2001. 

NAFTA-TAA-05849:  Levolor  Kirsch 
Window  Fashions.  Wood  and  Faux 
Wood  Custom  Window  Coverings 
Department,  Westminster.  CA: 
February  4.2001. 

NAFTA-TAA-05986:  Mice  Ball  Bearing 
Co.,  A  Subsidiary  of  Roller  Bearing 
Corp.,  Kulpsville.  PA:  February  27. 
2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April.  2002. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  .^pril  12.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  .adjustment 
Assistance. 
|FR  Do( .  02-10051  Filed  4-23-02:  8:45  am] 

BILUNC  CODE  451(>-<30-W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-40,476] 

A.S.  Haight  &  Compafty,  Inc. 
CartersvUle,  GA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  December  21.  2001.  in 
response  to  a  worker  petition  which  was 
field  by  the  UNITE!  Southern  Regional 
Joint  Board,  Local  308,  on  behalf  of 
workers  at  Haight  &  Company.  Inc., 
Cartersville.  Georgia. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-40.392).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  12th  day  of 
April,  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-10050  Filed  4-23-02;  8:45  ami 
BH.LING  CODE  4510-3(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub  L  103-1821.  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2,  Title  II.  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DQL).  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governors  actions 
and  the  Labor  Departments 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  Pub.L.  103-182)  are 
eligible  to  apply  for  NAFTA-TA,^  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  US, 
Department  of  Labor  (DOL)  in 
Washington.  DC  provided  suth  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  May  6,  2002 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitioners  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  May  6,  2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Offif  e  of 
the  Director,  DTAA,  ETA.  DOL,  Room 
5311,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  16th  day  of 
April.  2002. 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  .Adjustment 
Assistance 
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Subject 


Location 


DY  Marketing— SML  Label  (USA) 

(Wkrs). 

American  Tramways  (Wkrs)  

Motorola  (Wkrs) 

Ericsson,  Inc.  (Wkrs)  

Jahil  Circuits  (Wkrs)  

Flex  Pnnt  (Wkrs)  

Williamson  Dickie  (Wkrs)  

Jervia  B  Wabb  (USWA) 

Germantown  USA  (Co.)  

Amencan  Tissue  Mill  (PACE)  

Amencan  Dawn  (Wkrs)  

Lockheed       Martin       Distribution 

Technologie  (Wkrs). 

Shiloh  Industnes  (Wkrs)  

Boeing  Company  (TheV  (Wkrs)  

Conring,  Inc.  (Wkrs)  

Sterling  Fluid  Systems  (IBT)  

Wellon,  Inc.  (Co  )  

Cummins  Power  Generation 
(Wkrs). 

Pleatz  LLC  (Wkrs)  

MJM  Knitwear  (Wkrs)  

Pohlman  Foundry — Lionheart  In- 
dustries (Wkrs). 

London  Harness  and  Cable  (Wkrs) 

Scapa  North  America  (Wkrs)  

International  Paper  (Co.) 

Zinc  Corporation  of  Amencan 
(Wkrs) 

Delphi  Harrison  Thermal  Systems 
(Wkrs). 

VC  Sportswear  (Wkrs)  

Coopers  Industries  (IBEW)  

Levcor  Intemational  (Wkrs)  

RHO  Industries  (Co.)  

L.G.  Philips  Display  (Co.) 

Levi  Strauss  and  Co.  (Co.)  

Intimate  Touch  (Co.)  

AmIoid  (Co.)  

Leviton  Manufacturing  (Wkrs)  


Date  received 

at  Governor's 

office 


Petition 


Articles  produced 


San  Francisco.  CA 

Waterstown,  NY  ... 

Mesa,  AZ 

Lynchburg,  VA  

Auburn  Hills.  Ml  ... 
Moonestown,  f^  .. 

McAilen,  TX 

New  Hudson,  Ml  .. 
West  Chester,  PA 

Menasha.  Wl  

Compton,  CA  

Tulsa.  OK  

Canton,  Ml  

El  Paso.  TX  

Wilmington,  NO  .... 
White  Pigeon,  Ml  . 
Manon,  SC  

Fndley.  MN   

New  York,  NY  

Brookly,  NY  

Buffalo.  NY  

Trenton,  NJ  

Watertown,  NY  

Connth,  NY   

Hailesboro.  NY  .... 

Lockporl.  NY  

New  York,  NY  

Syracuse,  NY  

New  York,  NY  

Buffalo,  NY  

Ottawa,  OH  

Brownsville.  TX  ... 

New  York,  NY       . 
Saddle  Brook.  NJ 
El  Paso,  TX  


04/10/2002     NAFTA-6,064      Clothing  labels. 


10/03/2002 
03/25/2002 
04/01/2002 
03/18/2002 
04/15/2002 
04/15/2002 
04/12/2002 
04/08/2002 
04/13/2002 
04/08/2002 
04/10/2002 

04/08/2002 
04/10/2002 
04/09/2002 
04/08/2002 
04/09/2002 

04/11/2002 

08/30/2001 
08/23/2001 
09/12/2001 


NAFTA-6,065 
NAFTA-6,066 
NAFTA-6,067 
NArrA-6,068 
NAFTA-6,069 
NAFTA-6,070 
NAFTA-6,071 
NAFTA-6,072 
NAFTA-6,073 
NAFTA-6,074 
NAFTA-6,075 

NAFTA-6,076 
NAFTA-6,077 
NAFTA-6,078 
NAFTA-6.079 
NAFTA-6,080 

NAFTA-6,081 

NAFTA-6,082 
NAFTA-6,083 
NAFTA-6,084 


03/06/2002  NAFTA-6,085 
08/12/2001  '  NAFTA-6,086 
07/27/2001  NAFTA-6,087 
08/13/2001  !  NAFTA-6,088 

08/21/2002     NAFTA-6,089 


08/20/2001 
08/28/2001 
09/18/2001 
04/09/2002 
04/12/2002 
04/15/2002 

03/21/2002 
03/02/2002 
04/13/2002 


NAFTA-6,090 
NAFTA-6,091 
NAFTA-6,092 
NAFTA-6,093 
NAFTA-6,094 
NAFTA-6,095 

NAFTA-6,096 
NAFTA-6,097 
NAFTA-6,098 


etc. 


Trams,  ski-lift  components. 

Radio  tranceivers. 

Cellular  phones. 

Electronic  circuit  boards. 

Foil  packaging. 

Work  pants. 

Switches,  roller  turns,  drives, 

Stablizers,  dry  blending. 

Napkins,  tissue,  bath,  facial  etc. 

Pillows  and  restaurant  wear. 

Assembly  of  postal  pre-sort  ma- 
chines. 

Built  dies  for  the  auto. 

Electronic  components. 

Optical  fiber. 

Pump  castings. 

Polyester  fiber,  resin  and  nylon 
resin. 

Alternators. 

Sportswear. 

Ladies  and  men  sweaters. 

Iron  castings. 


Cable. 

Pressure  sensitive  tapes. 

Coated  papers. 

Zinc  concentrate. 

Thermal  systems  products. 

Children's  apparel. 

Sealing  fitting. 

Fabrics. 

Parts  of  men's  suits. 

Picture  tubes. 

Jeans    and    khaki    casual 

pants. 
Lace. 
Toys. 
Electrical  wiring  devices. 


dress 


[FR  Doc.  02-10059  Filed  4-23-02;  8:45  am] 
BtLUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-40,6001 

Fiber  Tech  Group  Inc.,  Landisville,  New 
Jersey;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  22,  2002,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Fiber  Tech  Group  Inc., 
Landisville,  New  Jersey. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  16th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-10048  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretarv  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
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adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  6.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  6. 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 

[Petitions  Instituted  on  03/04/2002] 


the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue.  N\V..  Washington. 
DC  20210. 

Signed  at  Washington.  DC.  this  4th  day  of 
March,  2002. 
Edward  A.  Tomchick, 

Director.  Dnision  of  Trade  Adjuftment 

Assistance. 


TA-W 


Subject  Firm  (Petitioners) 


Location 


40.873  Genalite  Corp  (Wrks)  

40.874  3M  Corp  (Comp)  

40.875  Graham  Tech,  Inc.  (Comp)  . 

40.876  1  Springfield  Precision  (Wrks) 


40.877  ESP/Jocassee  Trading  Co  (Comp) 

40.878  JTD,  Inc  (Comp)  

40.879  Sheldahl  Norlhfield  (Wrks)  

40.880  Madill  Equipment  (Wrks)  

40.881  Choctaw  Electronics  (Wrks)  

40.882  Bassett  Mirror  Co  (Wrks)  

40.883  Iomega  Corp  (Wrks)  

40.884  Tracy  Minntronix  Corp  (Wrks)  


40,885  OP.  Schuman  &  Sons.  Inc  (MT&D) 

4o!886  Otis  Elevator  Co  (lUE)  

40.887  Spicer  Driveshaft  (Comp) 


40.888 


40,889 


Carting  Technologies  (Wrks) 

Nordic  DelighfMaine  (Comp)  ... 
40.890   Hutchinson  Technology  (Wrks) 


40.891  Von  Hoffman  Press  (Wrks)  

40.892  JDS  Uniphase  (Wrks) 

40.893  Danbury  Fabrics  Ltd  (Comp) 

40.894  Detroit  Tool  and  Engineer  (Wrks) 


40.895  I  Ushio  Oregon,  Inc  (Comp)  ... 

40.896  I  Them's  Fine  Apparel  (Comp) 

40.897  National  Steel  Pellet  (USWA) 

40.898  St  Clair  Technologies  (Wrks 

40.899  E.J  Footwear  (Wrks)  

40.900  ,  Holland  Binkley  Co  (Comp) 

40.901  

40.902  .... 


Integrated  Logistics  (Wrks) 
Forecaster  of  Boston  (UNITE)  

40.903  '  Monona  Wire  Corp  (Comp)  

40.904  :  ANR  Pipeline  Co  (Wrks)  

40.905  Coastal  Lumber  Co  (Wrks)  

40.906A Quark  Enterprise  Systems  (Wrks) 

40.906  Quark,  Inc.  (Wrks)  

40.907  ;  Pak-Mor  Manufactunng  Co  (Wrks) 

40.908  Tumi,  Inc.  (Comp)  


40,909 
40.910 
40,911 
40.912 
40.913 
40.914 
40.915 


Bowater  Coosa  Pines  (PACE) 
Stein  Steel  Mills  Sen/ice  (USWA) 

Rhodia,  Inc,  (Comp)  

Kennametal  Industrial  (Comp)  

Emsig  Manufacturing  Corp  (UNITE) 
Harsco  Track  Technologies  (UAW) 
Trend  Technologies  (Wrks) 


40,916  EDS  (Wkrs) 


40,917 
40,918 
40,919 
40.920 


Hunter  Sadler  (Comp)  

Goldman  Industrial  Group  (UE) 

Sovereign  Specialty  (Wrks) 

Honeywell  Intemational  (Wrks) 


Jessup.  PA  

Bedford  Park.  IL  

Cochranton.  PA  

Woodndge,  NJ 

Easley.  SC 

Tigard.  OR  

Norlhfield.  MN  

Eugene,  OR 

Philadelphia,  MS  

Bassett 

Roy.  UT  

Tracy.  MN  

Warnngton.  PA  

Bloomington,  IN  

Lima,  OH  

Brownsville,  TX 

Lubec.  ME  

Hutchinson,  MN  

Owensville.  MO  , 

Bloomfield,  CT  

RIdgewood,  NY  

Lebanon,  MO 

Newberg.  OR 

Bethel  Spnngs.  TN  ... 

Keewatin.  MN  

Charlotte,  Ml  

Blairsville.  GA   

Delphos,  OH  

New  Hyde  Park,  NY  . 

New  Bedford.  MA  

Livingston.  Wl  

Detroit.  Ml  

Dailey.  WV 

Downers  Grove,  IL  ... 

Denver,  CO  

San  Antonio,  TX  

Vidalia.  GA  

Coosa  Pines,  AL  

Broadview  Hghts,  OH 
New  Brunswick,  NJ  .. 

Pine  Bluff,  AR  

Hudson,  NY  

Ludington,  Ml 

Round  Rock.  TX  

Camp  Hill.  PA 

Tupelo.  MS  

N.  Springfield,  VT 

Ewing.  NJ  

Elyria.  OH  


Date  of  peti- 
tion 


Product(s) 


Ma- 


01182002  Christmas  Trees 

01  ■25'2002  Pressure  Sensitive  Tape. 

11/26  2002  Tool  Maker 

10/25/2002  Thermometers   Timers  and  Barom- 
eters 

09'24'200i  Sheetsets  comforters  and  pillows 

08'09  2001  Cast  Molds 

10/31  2001  Flexible  Circunty 

11/272001  Yarders  Loaders  Limbers  Logs 

10'05'2001  Car  speakers 

10'29'200l  Bassett  Mirrors  Occasional  Tables 

10 '23  2002  Zip  Drives  Jaz  Drives 

01 '29 '2002  Magnetic   Transformers  and   Com- 
ponents. 

11.'12'2001  Lycra 

11/27  2001  Elevators 

11/28/2001  Companion      Flanges     for      Auto- 
mobiles 

10/1 8 '2001  Switches     and     Magnetic     Circuit 
Breakers 

11/08/2001  Salmon 

10/12/2001  Suspension  Assemblies — Disk 

Dnves 

11/06/2001  Educational  Textbook 

01/25/2002  SN  Switch  Products 

10/25/2001  Knitting  Cloth— Appare! 

11/08/2001  Automatic    Manut     Equipment 
chines 

10.222001  High  tech  halogen  lamps 

09'06'200l  Hospitai  Apparel 

10/29 '2002  Tacunite  Pellets 

11/02'2001  Winng  Harnesses 

10/24/2001  Work  and  Occupational  Footwear. 

11/03/2001  Semi-trailer  Axle  &  Break  System 

0925/2001  Fasteners 

10152001  Ladies  Winter  Coat 

12/19'2001  Wire  Harness  Assemblies 

11/29  2001  Pipe  Transportation— Natural  Gas, 

12/1 4 '2001  Wood  Products 

12/11/2001  Software  Development 

12/11/2001     Software  Development 

12/20 '2001  Truck  Bodies  and  Components 

01/29  2002     Luggages   Business  Cases  and  Ac- 
cessories 

12.'03'200l     Pulp  &  Paper 

12'2&2001     Steel 

12/ 12 '2001     Coumann  and  Salicyladehyde 

12/07  2001     Drill  Bits 

12/212001     Plastic  Buttons 

12/212001     China  Gnnder 

12,'30'2001     Hardware  for  Computers 

12/24/2001     Ixplus  Customer  Care  Software 

12/132001     Mens  Suits 

01/21/2002     Machine  Tools. 

12/06/2001     Adhesives 

12/21/2001     Truck  Brakes. 
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TA-W 


Subject  Firm  (Petitioners) 


40.921  Gulf  Fibers.  Inc.  (Comp) 

40.922  Emerson  Electnc  Co  (Comp)  .... 

40.923  i  Tele  Cruz  Technology  (Wrks)  .... 

40.924  I  MCMS,  Inc.  (Comp)  

40.925  I  BH  Electronics  (Wrks)  

40.926  I  EVTAC  Mining  LLC  (USWA) 

40.927  I  Teleflex,  Inc.  (UAW)  

40.928  ]  Ramtex,  Inc.  (Comp)  

40.929  Loranger  Manufactunng  (Comp) 


40,930 

40,931 
40.932 
40.933 
40,934 
40,936 
40,936 
40,937 
40,938 
40,939 
40,940 
40,941 


Pmdential  Steel,  Inc.  (Wrks) 


Cone  Blanchard  Corp.  (UE)    ,. 
Allegro  Microsystems  (Wrks)  . 

Oxford  Slacks  (Comp)  

Tyco  Electronics  (Wrks)  

Nice  Ball  Bearing  Co  (USWA) 

LTV  Steel  Corp.  (Wrks) 

IBM  Corp.  (Wrks)  

Maratfion  Electric  (Wrks) 

P.S.W  Industnes  Inc.  (Wrks)  . 
Tnnity  Rail  Operations  (BRC) 
Wheland  Automotive  (Comp)  . 


40.942  Biltrite  Corp.  (The)  (Comp) 

40.943  Ormet  Mill  Products  (Wrks)  

40.944  Zeeland  Chemical  (Wrks) 

40.945  ;  Barry  of  Laredo  (Comp)  

40.946  KBA  North  America.  Inc  (Wrks) 


40,947 
40,948 
40.949 


Location 


BASF  Corp.  (Wrks)  

Boero,  Inc.  (Comp) 

DuPont — Beaumont  Works  (Wrks) 

40.950  '  Opton.  Inc.  (Wrks)  

40.951  Geschmay  Corp.  (Comp)  


Axis.  AL  

Hazlehurst.  GA  

San  Jose,  CA  .• 

Durham,  NC  

Marshall.  MN  

Eveleth.  MN  

Waterbury,  CT  

Ramseur.  NC 

Warren,  PA  

Longview,  WA  

Windsor,  VT 

Willow  Grove  PA  .. 

Monroe,  GA  

Jacobus.  PA  

Kulpsville.  PA  

Grand  River.  OH  .. 

Rochester,  MN  

West  Plains,  MO  .. 

Chicago.  IL  

Clinton,  IL  

Warrenton,  GA  

Ripley.  MS  

Jackson,  TN  

Zeeland,  Ml  

Laredo.  TX 

York,  PA 

Wyandotte,  Ml  

Oakland,  CA  

Beaumont,  TX  

Newport  News,  VA 
Greenville,  SC  


Date  of  peti- 
tion 


Product(s) 


12/18/2001  ,  15  Denier  Mono  Filament  Nylon 

12/17/2001  j  Refrigeration  Filter  Driers. 

01/31/2002  j  Electronic  Componets. 

12/26/2002  i  Printed  Circuits. 

01/29/2002    Transformer  &  Electronic 

Componets. 

01/09/2002    Mine  and  Process  Taconite. 

01/02/2002    Automative  Cables. 

01/18/2002    Spin  &  Weave  Yam. 

01/15/2002  Molded  Connectors  and  Metal  In- 
serts. 

02/25/2002  Welded  Steel  Tubular  Goods,  Line 
Pipe. 

01/24/2002    Machine  Tools. 

01/24/2002  ,  Integrated  Circuits. 

01/29/2002  I  Men's  Slacks. 

01/24/2002    Electrical  Connectors. 

01/22/2002    Ground  Ball  Bearings. 

01/28/2002     Lime  Pebbles. 

01/21/2002     Glass  Substrates 

01/24/2002    Electric  Motors. 

01/11/2002  .  Magneto  Lamanations. 

01/31/2002  ;  Rail  Chips. 

01/14/2002  i  Gray  Iron  Casting  for  Braking  Sys- 
tem. 

01/24/2002    Shoe  Soles  and  Heels. 

01/14/2002    Light  Guage/Aluminum  Foil. 

01/16/2002    Chemicals. 

01/28/2002    Slippers. 

01/28/2002  j  Painting  Presses/Related  Equip- 
ment. 

01/14/2002    Vitamin  E  Powder. 

01/29/2002    Ladies'  Sportswear. 

01/14/2002    Ammonia. 

01/29/2002     Glass/Mirrow. 

01/28/2002     Paper. 


[FR  Doc  02-10057  Filed  4-23-02;  8:45  am] 

BrLLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,780] 

0-Z/Gedney  Company,  Division  of 
EGS  Electrical  Group,  Brooklyn,  New 
York;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  Februan-  11.  2002.  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  0-Z/ 
Gedney  Company,  Division  of  EGS 
Electrical  Group,  Brooklyn,  New  York. 

The  petitioners  were  separated  from 
the  subject  firm  more  than  a  year  prior 
to  the  petition  dated  January  9.  2002. 
Section  223(b)(1)  of  the  Trade  Act  of 
1974  specifies  that  no  certification  may 
apply  to  any  worker  whose  last 


separation  occurred  more  than  a  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  15th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Dor    02-10049  Filed  4-2.3-02:  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[SGA/DFA  02-108] 

Solicitation  for  Grant  Applications 
(SGA);  Grants  for  Small  Faith-Based 
and  Community-Based  Non-ProfIt 
Organizations 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 


ACTION:  Notice:  corrections. 


SUMMARY:  The  Employment  and 
Training  Administration  published  a 
document  in  the  Federal  Register  of 
April  17,  2002,  concerning  the 
availability  of  grant  funds  to  award  a 
grant  to  "grass-roots"  organizations  or 
small  faith-based  and  community-based 
non-profit  organizations  with  the  ability 
to  connect  to  the  nation's  workforce 
development  system.  The  document 
contained  incorrect  criteria  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Forman,  Grants  Management 
Specialist,  Division  of  Federal 
Assistance,  Fax  (202)  693-2879. 

Corrections 

In  the  Federal  Register  of  April  17. 
2002,  in  FR  Doc.  02-9259,  on  page 
18931,  in  the  first  column,  correct  to 
read: 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  should  be  faxed  to  Linda 
Forman,  Grants  Management  Specialist, 
Division  of  Federal  Assistance,  Fax 
(202) 693-2879. 
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On  page  18933.  in  the  second  column, 
correct  to  read: 

Performance  History  With  Grants 
Management  (10  points) 

The  applicant  must  provide  a 
statement  of  its  capability/performance 
histor\'  in  providing  the  ser\'ices 
proposed  in  its  Statement  of  Work.  The 
Department  will  be  evaluating 
applications  based  on  scope,  strength. 
and  record  of  achievement.  Applicant 
may  provide  a  recent  histor\'  of  any 
involvement  as  a  partner  or  provider  in 
the  Workforce  Development  system. 

Signed  at  Washington,  DC,  this  19th  day  of 
April.  2002. 
fames  W.  Stockton. 
Grant  Officer. 

(FR  Doc.  02-10047  Filed  4-23-02:  8:45  am] 
BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05625] 

Alcatel  USA  Marketing,  Inc.,  Andover, 
MA;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  January'  28, 
■  2002,  the  workers  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on 
December  31.  2001,  and  was  published 
in  the  Federal  Register  on  January  11, 
2002  (67  FR  1511). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  oo  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  NAFTA-TAA  petition,  filed  on 
behalf  of  workers  at  Alcatel  USA 
Marketing,  Inc.,  Andover,  Massachusetts 
engaged  in  activities  related  to  the 
engineering  and  development  of  a 


network  switch  for  computers  was 
denied  because  the  workers  of  the 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  Section  250(a)  of 
the  Trade  Act.  as  amended. 

The  petitioners  allege  that  the  firm 
did  not  end  the  development  of  the 
7420  IP  Edge  Router  before  the  product 
was  manufactured.  They  further 
indicated  that  the  router  shipped  from 
Andover  to  outside  sources  was  long 
before  the  decision  was  made  to  transfer 
the  program  to  Canada.  They  further 
indicated  that  the  program  was 
ultimately  canceled.  The  petitioners 
attached  statements  from  various 
workers  as  testimony. 

Information  supplied  during  initial 
investigation  show  that  workers  were 
engaged  in  activities  related  to  the 
engineering  and  development  of  a 
computer  network  switch,  referred  to  as 
the  7420  IP  Edge  Router.  ALCATEL 
USA  decided  to  consolidate  some  of 
their  North  American  facilities, 
including  transferring  the  engineering 
and  development  of  the  7420  IP  Edge 
Router  to  Kanata,  Canada.  After  further 
evaluation,  the  company  decided  to 
completely  discontinue  development  of 
the  7420  IP  Edge  Router.  The  product 
was  never  fully  developed.  The 
Andover  facility  shipped  the  7420  IP 
Edge  Router  to  internal  and  outside 
sources  for  beta  testing  only.  The  router 
was  never  produced  for  sale  to  outside 
sources.  The  subject  plant  workers 
engaged  in  activities  related  to 
engineering  and  development  of  the 
7420  IP  EDGE  ROUTER  at  the  subject 
firm  did  not  produce  an  article  within 
the  meaning  of  Section  250(a)  of  the 
Trade  Act.  as  amended.  Therefore,  the 
shifts  in  functions  performed  at  the 
subject  plant  related  to  the  7420  IP  Edge 
Router  to  Canada  are  irrelevant. 

Conclusion 

After  review  of  the  application  for 
reconsideration  and  investigative 
findings,  I  conclude  that  there  has  been 
no  error  or  misinterpretation  of  the  law 
or  of  the  facts  which  would  justif\- 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC.  this  day  of 
April.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  02-10054  Filed  4-2,3-02:  8:45  am] 
BILUNG  CODE  4510-^0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  For  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2.  Title  II.  of 
the  Trade  .^ct  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-T.A.-\  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DT.AA.), 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Departments 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8.  1993  (date  of 
enactment  of  Pub.  L.  10,3-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because    . 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC.  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  May  6.  2002 

Also,  interested  persons  are  invited  to 
submit  written  conunents  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  May  6.  2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  DTAA.  ETA.  DOL.  Room 
C-5311,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  10th  day  of 
April  2002. 
Edward  A  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 
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Subject  firm 


Location 


Date  re- 
ceived at 
Governor's 
Office 


Ametek  Specialty  Motors  (Co.)  

Ibiden  Graphite  of  America  (Wkrs) 

Flextronics  Enclosure  Systems  (Wkrs) 

General  Eleclnc  (Wkrs)  

South  Coast  Lumtjer  (Co.)  

Burlington  Chemical  (Co.)  

Joseph  Timber  (Wkrs)  

Bill  Levkoff  (Wkrs)  

Kayby  Mills  (Wkrs) 

Braden  Manufacturing  (Co.)  

Schneider  Mills— Alexander  Mills  (Co.) 

Howmet  Castings  (Co.)  

Dana  Corp.— Perfect  Circle  (UAW)  

Nature's  Art  (Co.)  

McCain  Foods— Anchor  Appetiser  Group 

(Wkrs). 

Dayton  Pattern  (Co.)  

Amstead  Corp. — American  Steel  Foundry 

(Co.). 

Welland  Chemical  (Wkrs)  

Camfil  Fan- (Co.) 

Wheelabrator  Air  Pollution  Control  (Co.)  ... 

Ashland  Chemical  (USWA)  

Johnson  Controls  (Wkrs)  

Lucent  Technokjgies  (IBEW) 

A.  Stuck!  Company  (USWA)  

Aspen  Trailer  (Wkrs)  

Mototola  (Wkrs)  

Aerocell  Structures  Adirison  (Wkrs)  

ITT  Industries— ITT  Cannon  Switch  (Wkrs) 
Imation — Kodak      Polychrome      Grapics 

(Wkrs). 

Portland  Pattern  (Co.)  

ILD     Lantis-Container     Pallent     Loader 

(Wkrs). 

L  and  A  Mplding  (Co.)  

T  and  T  Land  and  Timber  (Co.)  

Schlumberger  Limited  (Wkrs)  

H.J.  Seagroa  (Col  

Ameripol  Synpol  (Wkrs) 

Sanmina  (Co.)  

Alcatel  (Wkrs)  

Motorola-ACES  Group  (Co.)  

Siemens  VDO  Automotive  (Wkrs)  

Toro  Company  (The)(Co.)  

Birdair  (Co.)  

Tredegar  Film  Products  (Wkrs)  

Kaijay  (UNITE) 

Rohm  and  Haas  (Wkrs) 

American  Fashion  (UNITE) 

Contract  Embroidery  (Wkrs)  

Hontsman  Petro  Chemicals  (Wkrs)  

BBA  Nonwovens  Simpsonville  (PACE)  

Mid  Westem  Machinery  (Co.)  

TRW,  Inc.  (Co.)  

McKechnie  Tooling  and  Engineering  (Co.) 

Jacobs  Sverdrup  (Co.)  

NAS  Interplex  (Wkrs) 

Mac  Specialties  (Co.)  

BuHDws  Paper  (Wkrs)  

Federal  Pipe  and  Steel  (Wkrs) 

Guilford  Mills  (Wkrs)  

C  and  W  Fabrication  (Wkrs) 

Oetiker  (Co.)  

Chicago  Mold  and  Engineering  (Co.)  

Walls  Industrial  (Wkrs)  

New  Images  (Wkrs)  

Mitsubishi  Silicon  (Wkrs)  

Owens  Brigam  Medical  (Wkrs) 


Hudson,  Wl  

Portland.  OR  

Kingston.  PA  

OwenstX)ro,  KY  

Brookings,  OR 

Burlington,  NC 

Joseph,  OR  

New  York.  NY  

Thomasville,  NC 

Ft.  Smith,  AR 

Forest  City,  NC  

City  of  Industry,  CA 

Richmond,  IN  

Albemarle,  NC 

Appleton,  Wl  


Dayton.  OH  . 
Alliance.  OR 


Newell,  PA  03/19/2002 

Jonesboro,  AR  03/29/2002 

Pittsburgh,  PA  03/28/2002 

Pittsburgh,  PA  03/28/2002 

Fulleron,  CA  03/27/2002 

Oklahoma  City,  OK  01/03/2002 

Pittsburgh.  PA  03/28/2002 

Litchfield,  MN  03/19/2002 

Mesa,  AZ 03/25/2002 

Hot  Spnngs,  AR  I  03/26/2002 

Eden  Praine,  MN   |  03/26/2002 

Oakdale.  MN  ,-    03/22/2002 


03/20/2002 
03/19/2002 
03/14/2002 
03/20/2002 
03/19/2002 
03/19/2002 
03/18/2002 
01/02/2002 
03/25/2002 
03/25/2002 
03/25/2002 
03/21/2002 
03/25/2002 
03/26/2002 
04/01/2002 

03/28/2002 
03/28/2002 


Portland,  OR 
Salinas,  CA  . 


Lewiston,  ME  

Rexford,  MT  

Sugariand,  TX  ..., 

Beriin.  NY  

Odessa,  TX  

Carrollton,  TX  

Ogdensburg,  NY 

Elma,  NY  

Auburn,  IN  

Riverside,  CA  


03/05/2002 
03/26/2002 

03/28/2002 
04/02/2002 
04/01/2002 
03/19/2002 
04/08/2002 
04/05/2002 
02/27/2002 
02/21/2002 
04/05/2002 
04/04/2002 

Amherst,  NY  03/13/2002 

Carbondale,  PA 04/08/2002 

Nesquehoning,  PA  04/08/2002 

Philadelphia,  PA 04/08/2002 

Chula  Vista,  CA  04/01/2002 

El  Paso,  TX  04/08/2002 

Odessa,  TX  04/08/2002 

Lewisburg,  PA 04/08/2002 

Joplin,  MO  04/05/2002 

Cleveland,  OH 04/04/2002 

Staples,  MN  04/04/2002 

Amherst,  NY  02/15/2002 

Flushing,  NY 02/28/2002 

Oceanside,  NY 02/11/2002 

Little  Falls,  NY 04/04/2002 

BIytheville,  AR  04/01/2002 

Cobleskiil,  NY 01/14/2002 

Gardner,  MA 04/05/2002 

Livingston,  NJ  03/25/2002 

St.  Charies,  IL  04/01/2002 

Clebume,  TX 04/03/2002 

Reidsville,  NC 04/01/2002 

Dallas,  OR  i  03/29/2002 

Morganton.  NC I  04/01/2002 


NAFTA-5,997  . 
NAFTA-5,998  . 
NAFTA-5,999  . 
NAFTA-6,000  . 
NAFTA-6.001  . 
NAFTA-6,002  . 
NAFTA-6,003  . 
NAFTA-6,004  . 
NAFTA-6,005  . 
NAFTA-6,006  . 
NAFTA-6,007  . 
NAFTA-6,008  . 
NAFTA-6.009  . 
NAFTA-6,010  . 
NAFTA-6,011  . 

NAFrA-6,012  , 
NAFTA-6,013  . 

NAFTA-6,014  . 
NAFTA-6.015  . 
NAFTA-6,016  . 
NAFTA-6,017  . 
NAFTA-6,018  . 
NAFTA-6,019  . 
NAFTA-6,020  . 
NAFTA-6,021  . 
NAFTA-6,022  . 
NAFTA-6,023  . 
NAFTA-6,024  . 
NAFTA-6,025  . 

NAFTA-6,026  . 
NAFTA-6,027  . 

NAFTA-6,028  , 

NAFTA-6,029  . 

NAFTA-6,030  , 

NAFTA-6,031  , 

NAFTA-6,032  , 

NAFTA-6,033  , 

NAFTA-6,034  , 

NAFTA-6,035  , 

NAFTA-6,036 

NAFTA-6,037 

NAFTA-6,038 

NAFTA-6,039 

NAFTA-e,040 

NAFTA-6,041 

NAFTA-6,042 

NAFTA-6,043 

NAFTA-6,044 

NAFTA-6,045 

NAFTA-6,046 

NAFTA-6,047 

NAFTA-6,048 

NAFTA-6,049 

NAFTA-6,050 

NAFTA-6,051 

NAFTA-6,052 

NAFTA-6,053 

NAFTA-6,054 

NAFTA-6,055 

NAFTA-6.056 

NAFTA-6.057 

NAFTA-6,058 

NAFTA-6,059 

NAFTA-6,060 

NAFTA-6,061 


electric  motors. 

ovens. 

enclosure  cabinets. 

motors. 

lumber. 

textile  products. 

lumber. 

dresses  and  evening  gowns; 

tights  and  socks. 

fabricated  steel  components. 

woven  unfinished  material. 

aluminum  castings. 

cylinder  liners. 

t-shirts. 

appetiser. 

castings, 
wood/metal  pattern. 

nitric  acid. 

eco  clamps. 

pollution  control  equipment. 

chemicals. 

automotive  batteries. 

telephone  switching  equipment. 

rail  cars.  " 

heavy  haul  trailers. 

pressure  sensors. 

airplane  parts. 

electronic  control,  panels  and  switches. 

data  storage. 

aluminum  molds, 
container  pallent  loaders. 

injection  molded  footwear. 

timber. 

oil  and  gas, 

cut  roses  and  flowers. 

synthetic  rubber. 

electronic  cable  assemblies. 

customer  service. 

printed  circuit  boards. 

automotive  instrument. 

irrigation  equipment. 

tensioned  membrane  roof  systems. 

plastic  film. 

jeans. 

water  purification  products. 

men's  suits. 

embroidery. 

shipping  and  receiving  rail  cars. 

apparel  materials. 

pneumatic  rock  drills. 

engine  values, 

plastic  injection  molds. 

automotive  air  conditioner. 

electronics  connectors. 

foam. 

food  containers. 

steel. 

apparel  fabric. 

gas  tubrines, 

hose  damps. 

plastic  injection  machines. 

outerwear,  jackets  and  overalls. 

clothing. 

silk:on  wafers. 

disposable  anesthesia  &  respiratory. 
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Appendix— Continued 


Subject  firm 


Location 


Parkdale  Amenca  (Wkrs)  Kings  Mountain.  NC  ....     04/01/2002    NAFrA-6,062  ...    yam 


Celestica  (Co.) 


Westminster.  Co i  04/03/2002     NAFTA-6.063  ...     printed  circuit  asemblies 


[FR  Doc.  02-10058  Filed  4-23-02:  8:45  am) 

BILLING  CODE  4510-30-41 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5913] 

JDS  Uniphase,  Eiectro-Optic  Products 
Division,  Bloomfield,  Connecticut; 
Amended  Certification  Regarding 
Eiiglbiltty  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  March  19. 
2002,  applicable  to  all  workers  of  JDS 
Uniphase,  Electro-Optic  Products 
Division,  located  in  Bloomfield, 
Connecticut.  The  notice  was  published 
in  the  Federal  Register  on  March  29, 
2002.  (67  FR  15227). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
certification  covering  all  workers  JDS 
Uniphase,  Electro-Optic  Products 
Division,  Bloomfield,  Coimecticut,  was 
based  on  the  finding  that  production  of 
SN  switches  was  shifted  from  that  plant 
to  Canada,  and  workers  were  not 
separately  identifiable  from  those 
producing  other  articles  at  the  plant. 

An  official  of  the  company  reports 
that  workers  producing  the  SN  switches 
are  separately  identifiable  by  product. 

The  intent  of  the  Department's 
certification  is  to  include  only  those 
workers  of  JDS  Uniphase,  Elector-Optic 
Products  Division,  Bloomfield, 
Connecticut,  adversely  affected  by  the 
shift  in  production  of  SN  switches  to 
Canada.  Accordingly,  the  Department  is 
amending  the  certification  to  limit  the 
worker  group  coverage  to  those  engaged 
in  activities  related  to  the  production  of 
SN  switches. 

The  amended  notice  applicable  to 
NAFTA-5913  is  hereby  issued  as 
follows: 

All  workers  engaged  in  activities  related  to 
the  production  of  SN  switches  at  JDS 


I'niphase.  Electro-Optic  Products  Division. 
Bloomfield.  Connecticut,  who  became  totally 
or  partially  separated  from  emplovTnent  on  or 
after  Februar.  12,  2001  through  March  19. 
2004.  are  eligible  to  apply  for  N.^FTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974 

Signed  in  Washington.  DC.  this  5th  day  of 
April.  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-10053  Filed  4-23-02;  8:45  am) 
BILUNG  CODE  4510-30-4« 


•.APARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05319] 

IMotorola,  inc..  Personal 
Communications  Sector,  Wireless 
IMessaging  Division,  Including  Leased 
Workers  of  Adecco  Employment, 
Boynton  Beach,  FL;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  Februar\- 11. 
2002.  applicable  to  workers  of  Motorola. 
Inc.,  Personal  Communications  Sector. 
Wireless  Messaging  Division.  Boynton 
Beach,  Florida.  The  notice  was 
published  in  the  Federal  Register  on 
February  28,  2002  (67  FR  9328). 

At  the  request  of  the  State  agenc>-.  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  leased  workers  of  Adecco 
Employment,  Boca  Raton,  Florida  were 
employed  at  Motorola,  Inc.,  Personal 
Communications  Sector,  Wireless 
Messaging  Division  to  produce 
electronic  paging  and  cellular  products 
at  the  Boynton  Beach.  Florida  location 
of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  Adecco  Employment,  Boca  Raton, 


Florida  employed  at  Motorola,  Inc.. 
Personal  Communications  Sector. 
Wireless  Messaging  Division.  Boynton 
Beach.  Florida. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Motorola.  Inc.  Personal 
Communications  Sector.  Wireless 
Messaging  affected  by  employment 
declines  and  a  shift  in  the  production  of 
electronic  paging  and  cellular  products 
to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-05319  is  hereby  issued  as 
follows: 

All  workers  of  Motorola.  Inc..  Personal 
Communications  Sector.  Wireless  Messaging 
Division.  Boynton  Beach,  Florida  including 
leased  workers  of  Adecco  Employment.  Boca 
Raton.  Florida  engaged  in  employment 
related  to  the  production  of  electronic  paging 
and  cellular  products  at  .Motorola.  Inc  , 
Personal  Communications  Sector.  Wireless 
Messaging  pi\  ision.  Boynton  Beach.  Florida 
who  became  totally  or  partially  separated 
from  employment  on  or  after  .August  17, 
2000.  through  December  7.  2003.  are  eligible 
to  apph  tor  NAFT.'K-TAA  under  Section  250 
ofthefrade  Act  of  1974. 

Signed  in  Washington,  DC  this  9th  day  of 
.^pril,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance 
[FR  Doc.  02-10052  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4510-30-1)1 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5471] 

SYST-A-MATIC  Tool  &  Design,  Inc., 
Meadviiie,  PA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  Januar>'  10, 
2002.  the  company  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  of 
the  Department's  negative 
determination  regarding  eligibility  to 
apply  for  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance  (NAFTA-TA.\).  applicable 
to  workers  and  former  workers  of  the 
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subject  firm.  The  denial  notice  was 
signed  on  December  26.  2001.  and  was 
published  in  the  Federal  Register  on 
January  11.  2002  (67  PR  1513). 
Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  denial  of  NAFTA-TAA  for 
workers  engaged  in  activities  related  to 
the  production  of  connector  holders  at 
SYST-A-MATIC  Tool  &  Design, 
Meadville,  Pennsylvania,  was  based  on 
the  finding  that  criteria  (3)  and  (4)  of  the 
group  eligibility  requirements  of 
paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act,  as  amended,  were  not  met. 
There  were  no  company  imports  of 
connector  holders  from  Mexico  or 
Canada,  nor  did  SYST-A-MATIC  Tool 
&  Design  shift  production  from 
Meadville.  Pennsylvania  to  Mexico  or 
Canada.  Major  customers  did  not  import 
from  Canada  or  Mexico  during  the 
relevant  period. 

The  petitioner  alleges  that  a  customer 
of  the  subject  firm  that  produced 
automotive  wire  harnesses  shifted  their 
production  to  Mexico.  As  a  result  of  the 
shift,  the  customer  is  now  purchasing 
their  coimector  holders  from  a  compemy 
is  now  purchasing  their  connector 
holders  from  a  company  located  in  El 
Paso,  Texas,  rather  than  purchasing  the 
connector  holders  from  the  subject  firm. 
The  connector  holder  is  a  component 
part  that  is  incorporated  into  the  wire 
harness. 

The  loss  of  a  customer  to  another 
domestic  producer,  a  shift  in  production 
by  the  customer  to  Mexico  and  exports 
of  connector  holders  to  Mexico  by  the 
customer's  new  supplier  do  not  meet 
the  eligibility  requirements  of  the  group 
eligibility  requirements  of  paragraph 
(a)(1)  of  Section  250  of  the  Trade  Act, 
as  amended. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC,  this  4th  day  of 
April,  2002. 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 

iFR  Doc.  02-10056  Filed  4-23-02;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05470] 

Tyco  Intemationai,  Ltd,  A  Division  of 
Tyco  Electronic  Power  Systems, 
Formerly  Lucent  Technologies 
including  Leased  Worl(ers  of  Adecco 
Employment,  Mesquite  TX;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA— Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D.  Chapter  2,  Title  II,  of  th- 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  January  2, 
2002,  applicable  to  workers  of  Tyco 
International,  LTD,  A  Division  of  Tyco 
Electronic  Power  Systems,  Formerly 
Lucent  Technologies,  Mesquite,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  January  11.  2002  (67  FR 
1512). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State- 
shows  that  leased  workers  of  Adecco 
Employment.  Garland,  Texas  were 
employed  at  Tyco  Intemationai,  LTD,  A 
Division  of  Tyco  Electronic  Power 
Systems  to  produce  power  supplies  at 
the  Mesquite,  Texas  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  Adecco  Employment,  Garland.  Texas 
employed  at  Tyco  Intemationai.  Ltd.  A 
Division  of  Tyco  Electronic  Power 
Systems,  Mesquite.  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Tyco  Intemationai.  Ltd,  A  Division  of 
Tyco  Electronic  Power  Systems  affected 
by  a  shift  in  the  production  of  power 
supplies  to  Mexico. 

The  amended  notice  applicable  ta 
NAFTA-05470  is  hereby  issued  as 
follows: 

All  workers  of  Tyco  International,  Ltd,  A 
Division  of  Tyco  Electronic  Power  Systems, 
Mesquite,  Texas  including  leased  workers  of 
Adecco  Employment.  Garland.  Texas 


engaged  in  employment  related  to  the 
production  of  power  supplies  at  Tyco 
International.  Ltd,  A  Division  of  Tyco 
Electronic  Power  Systems.  Mesquite,  Texas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  October  22. 
2000.  through  January  2.  2004,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
thefrade  Act  of  1974. 

Signed  in  Washington.  DC,  this  9th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-10055  Filed  4-23-02:  8:45  am] 

BILLING  CODE  4$10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-053)] 

Notice  of  Information  Collection 

agency:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)),  The  information 
obtained  in  this  collection  will  assist 
NASA  in  assessing  the  effectiveness  of 
aviation  safety  programs. 
DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Linda  Cormell.  NASA 
Ames  Research  Center.  MS  262-7, 
Moffett  Field.  CA  94035-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  National  Aviation  Operations 
Monitoring  Service:  General  Aviation 
Pilots. 

OMB  Number  2700- . 

Type  of  review:  New  collection. 

Need  and  Uses:  The  information 
collected  will  be  analyzed  and  used  by 
NASA  Aviation  Safety  Program 
managers  to  evaluate  their  progress  in 
improving  aviation  over  the  next 
decade. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  10,000. 

Responses  Per  Respondent:  1, 

Annual  Responses:  10.000, 
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Hours  Per  Request:  Approx.  '/2  hour. 
Annual  Burden  Hours:  6,280. 
Frequency  of  Report:  Quarterly: 
Annually. 

David  B.  Nelson. 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator. 

[FR  Doc.  02-1004.T  Filed  4-23-02;  8:4.5  am] 
BILUNG  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  tor  tlie  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 


summary:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agencv  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  current  valid  0MB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  IAEA  N-71,  "'Design 
Information  Questionnaire." 

3.  The  form  number  if  applicable: 
IAEA  N-71. 

4.  How  often  the  collection  is 
required:  It  is  estimated  that  this 
collection  is  required  approximately  1 
time  per  year. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  of  facilities  on  the  U.S. 
eligible  list  who  have  been  notified  in 
writing  by  the  Commission  to  submit 
the  form. 

6.  An  estimate  of  the  number  of 
responses:  1 . 

7.  The  estimated  number  of  annual 
respondents:  1. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  360  hours. 

9.  An  indication  of  whether  Section 
3507(d).  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  Licensees  of  facilities 
that  appear  on  the  U.S.  eligible  list, 
pursuant  to  the  US/IAEA  Safeguards 
Agreement,  and  who  have  been  notified 


in  writing  by  the  Commission,  are 
required  to  complete  and  submit  a 
Design  Information  Questionnaire,  IAEA 
Form  N-71  (and  the  appropriate 
associated  IAEA  Form),  to  provide 
informatiorrconceming  their 
installation  for  use  of  the  International 
Atomic  Energy  Agency. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD.  0MB  clearance 
requests  are  available  at  the  NRC 
worldwide  Web  site  http:// 
wv^-w.nrc.gov/public-involve/doc- 
comment/OMB/index/html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  24.  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Br>-on  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0158), 
NEOB-1 0202.  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  17th  da\ 
of.\pril.2002. 

For  the  Nuclear  Regulator)-  Commission^ 
Brenda  Jo.  Shelton. 

SRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-9990  Filed  4-23-02:  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-247-OLA;  ASLBP  No.  02- 
798-01 -OLA] 

Entergy  Nuclear  Indian  Point  2,  LLC, 
and  Entergy  Nuclear  Operations,  Inc., 
Indian  Point  Nuclear  Generating  Unit 
No.  2;  Establishment  of  Atomic  Safety 
and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29.  1972, 
published  in  the  Federal  Register,  37  FR 
28,710  (1972).  and  §§  2.105,  2.700. 
2.702,  2.714,  2.714a,  2.717,  2.721,  and 
2.772(j)  of  the  Commission's 
regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding: 


Entergy  Nuclear  Indian  Point  2.  LLC, 
and 

Entergy  Nuclear  Operations,  Inc. 

Indian  Point  Neclear  Generating  Unit 
No.  2 

This  Board  is  being  established 
pursuant  to  a  notice  of  consideration  of 
issuance  of  operating  license 
amendment,  proposed  no  significant 
hazards  consideration  determination, 
and  opportunity  for  a  hearing  published 
in  the  Federal  Register  (66  FR  44.161 . 
44.165  (Aug.  22.  2001)).  The  proceeding 
involves  a  petition  for  lea\e  tn  intervene 
and  request  for  a  hearing  submitted 
March  18.  2002.  by  Riverkeeper,  Inc., 
challenging  a  July  13,  2001  request  by 
then-licensee  Consolidated  Edison 
Company  of  New  York,  Inc.,  to  amend 
the  operating  license  for  the  Indian 
Point  Nuclear  Generating  Unit  No.  2. 
(By  order  dated  August  27.  2001,  the 
agencv  approved  a  license  transfer 
request  regarding  Indian  Point  Nuclear 
Generating  Unit  No,  2  that  made  Entergy 
Nuclear  Indian  Point  2.  LLC,  the  facility 
owner  and  Entergy  Nuclear  Operations, 
Inc..  its  licensed  operator.)  The 
amendment  would  make  a  change  to  the 
facility  technical  specifications  to 
increase  the  interval  for  the  Type  A 
containment  integrated  leak  rate  test 
from  at  least  once  per  ten  years  to  once 
per  fifteen  years,  albeit  applicable  only 
to  the  interval  following  the  last  Type  A 
test,  which  was  satisfactorily  performed 
in  June  1991. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Michael  C.  Farrar,  Chair,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatorv  Commission 
Washington.  DC  20555-0001, 

Dr.  Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel.  US,  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555^001, 

Dr  Charles  N,  Kelber.  Atomic  Safety 
and  Licensing  Board  Panel.  U.S, 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
with  10  CFR  2.701. 

Issued  at  Rockville,  Maryland,  this  twelfth 
day  of  .'Xpril,  2002, 
G.  Paul  Boliwerk  III. 
Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc,  02-9994  Filed  4-2.1-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockst  No.  50-368] 

Entergy  Operations,  Inc.,  Arkansas 
Nuclear  One,  Unit  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Related  to  a 
Proposed  License  Amendment  to 
Increase  the  Maximum  Thermal  Power 
Level 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-6,  issued  to 
Entergy  Operations.  Inc.  (Entergy  or  the 
licensee),  for  the  operation  of  Arkansas 
Nuclear  One,  Unit  2  (ANO-2).  located 
in  Pope  County.  Arkansas.  Therefore,  as 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Enviroiunental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
Entergv,  the  operator  of  ANO-2,  to 
increase  its  electrical  generating 
capacity  at  ANO-2  by  raising  the 
maximum  reactor  core  power  level  from 
2815  MWt  to  3026  MWf.  This  change  is 
approximately  7.5  percent  above  the 
current  maximum  licensed  power  level 
for  ANO-2.  The  change  is  considered  an 
extended  power  uprate  (EPU)  because  it 
would  raise  the  reactor  core  power  level 
at  least  7  percent  above  the  original 
licensed  power  level.  ANO-2  has  not 
submitted  a  previous  power  uprate 
application.  The  EPU  is  accomplished 
by  increasing  the  heat  output  of  the 
reactor,  thereby  increasing  the  steam 
flow  to  the  turbine  for  which  increased 
feedwater  flow  is  needed.  As  a  result, 
more  heat  will  be  rejected  to  the 
circulating  water  and  cooling  tower 
complex.  Increased  heat  load  to  the 
cooling  tower  will  cause  evaporative 
losses  to  increase.  Therefore,  cooling 
tower  makeup,  supplied  from  Lake 
Dardanelle.  will  increase  due  to  the 
increased  evaporative  losses. 

The  proposed  action  is  in  accordance 
with  Entergy's  application  for 
amendment  dated  December  19.  2000, 
as  supplemented  by  letters  dated  May 
30.  June  20.  26  (two  letters).  27,  and  28, 
July  3  and  24  (two  letters),  August  7,  13, 
21.  23,  and  30.  September  14.  October 
1,12  (two  letters),  17.  30  (two  letters), 
and  31,  November  9,  16  (three  letters), 
and  17,  and  December  5,  6  (two  letters), 
10.  and  20.  2001.  and  January  14,  15, 
and  31.  Februarv  7  (two  letters),  and 
March  1,  2002.  ' 


The  Need  for  the  Proposed  Action 

The  proposed  action  is  to  provide  an 
option  that  allows  for  power  generation 
capability  beyond  the  current  nuclear 
power  plant  operating  license  to  meet 
future  system  generating  needs,  as  such 
needs  may  be  determined  by  State, 
utility,  and  where  authorized,  Federal 
(other  than  NRC)  decisionmakers.  The 
ANO-2  steam  generators  were  replaced 
in  2000  due  to  primary  water  stress 
corrosion  cracking.  In  evaluating  the 
options  for  the  replacement  steam 
generators  (RSGs),  Entergy  determined 
that  the  RSGs  would  be  capable  of 
supporting  a  7.5  percent  thermal  uprate 
which  would  increase  the  licensed  core 
thermal  power  level  to  3026  MWt.  The 
proposed  action  to  increase  the  licensed 
core  thermal  power  level  to  3026  MWt 
is  based  on  Entergy's  operational  goal  of 
increasing  electrical  generating  capacity. 
According  to  Entergy,  summer  peak 
temperatures  in  the  South  challenge  the 
ability  of  Entergy  and  other  power 
producers  to  meet  peak  load  demands, 
and  nuclear  power  has  been  shown  to 
be  a  reliable  energy  source  during  these 
peak  periods. 

In  addition,  Entergy  states  that  there 
is  an  ongoing  need  for  existing  Entergy 
system  generating  capacity,  including 
that  provided  by  ANO-2.  Entergy'  also 
states  that  load  growth  is  expected  to 
further  increase  the  system's  resource 
requirements.  In  view  of  the  foregoing, 
Entergy  determined  that  the  EPU  for 
ANO-2  would  provide  an  economically 
sound  choice  with  no  significant  impact 
to  the  environment. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  increase  in  the  rated  core 
thermal  power  can  be  accomplished 
without  significant  impact  on  the 
environment. 

The  environmental  impacts  of  ANO- 
2  have  been  described  in  (1)  the  Final 
Environmental  Statement  (FES),  dated 
June  1977  (NUREG-0254):  (2)  the  Power 
Uprate  Licensing  Report  (PULR),  which 
is  Enclosure  5  to  the  EPU  application 
dated  December  19,  2000.  as 
supplemented;  and  (3)  the  June  26  and 
December  10.  2001.  and  January  15. 
2002.  responses  to  NRC  requests  for 
additional  information  (RAI).  On 
January  31,  2000,  Entergy  submitted  a 
supplement  to  its  environmental  report 
supporting  the  license  renewal  of 
Arkansas  Nuclear  One,  Unit  1  (ANO-1). 
which  resides  adjacent  to  ANO-2. 
Responses  to  NRC  RAIs  regarding  the 
enviroimiental  report  for  license 
renewal  were  submitted  on  June  26,  July 


31,  and  September  21,  2000.  The  staff 
evaluation  of  that  action  was 
documented  in  NUREG-1437. 
Supplement  3,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Plants.  Regarding  Arkansas 
Nuclear  One,  Unit  1,"  September  2000 
(Supplement  3).  Supplement  3 
addresses  many  balance-of-plant  site 
features  that  are  common  to  ANO-1  and 
ANO-2.  Supplement  3  was  cited  in 
Enclosure  5  of  the  December  19,  2000, 
license  application  in  instances  where 
site  characteristics  common  to  both 
ANO-l  and  ANO-2  are  unchanged  by 
the  EPU. 

The  original  operating  license  for 
ANO-2  allowed  a  maximum  reactor 
power  level  of  2815  MWt.  Based  upon 
•  on  its  independent  analyses  of  the  non- 
radiological  and  radiological  impacts,  as 
described  in  more  detail  below,  the  staff 
has  determined  that  the  environmental 
impacts  of  the  proposed  EPU  are 
essentially  unchanged  from  the 
environmental  impacts  previously 
evaluated  in  the  staffs  FES  and,  as 
common  to  both  units.  Supplement  3. 
The  EPU  does  not  involve  extensive 
changes  to  plant  systems  that  directly  or 
indirectly  interface  with  the 
environment.  Additionally,  no  changes 
are  necessary  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  by  the  Arkansas 
Department  of  Environment  Quality 
(ADEQ).  formerly  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology. 

Non-Radiological  Impacts 

The  following  contains  the  NRC  staffs 
analysis  of  the  non-radiological 
environmental  impacts  of  the  proposed 
EPU  on  land  use,  water  use,  waste 
discharges,  terrestrial  and  aquatic  biota, 
transmission  facilities,  and  social  and 
economic  conditions  at  ANO-2. 


Land  Use  Impacts 

The  proposed  EPU  would  not  modify 
land  use  at  the  site  or  have  impacts  on 
lands  with  historic  or  archeological 
significance.  The  licensee  states  that  it 
has  no  plans  to  construct  any  new 
facilities  or  alter  the  land  around 
existing  facilities,  including  buildings, 
access  roads,  parking  facilities,  laydown 
areas,  onsite  transmission  and 
distribution  equipment,  or  power  line 
rights-of-way  in  conjunction  with  the 
proposed  EPU,  The  EPU  would  not 
significantly  affect  the  storage  of 
materials,  including  chemicals,  fuels, 
and  other  materials  stored  above  or 
under  the  ground.  The  EPU  would  not 
alter  the  aesthetics  of  the  site.  Therefore, 
the  conclusions  in  Supplement  3  for 
impacts  on  land  use  that  are  common  to 


ANO-1  and  ANO-2,  and  the 
conclusions  on  land  use  impacts  in  FES 
Section  5-2,  augmented  by  information 
in  the  PULR  and  the  June  26  and 
December  10,  2001,  and  January  15, 
2002,  RAI  responses,  will  remain  valid 
under  the  proposed  EPU  conditions. 

Noise  was  not  addressed  in  the  FES. 
However,  FES  Section  5.2  notes  that 
Arkansas  Nuclear  One  (ANO)  is  located 
on  1,164  acres  and  FES  Section  2.2.2 
states  that  the  "*   *   *  station  has  altered 
the  land  use  in  Pope  County,  primarily 
through  the  conversion  of  430  acres  to 
an  industrial  site.  Only  150  acres 
actually  are  being  disturbed  *   *   *  The 
total  acreage  of  the  land  affected  by  the 
construction  and  operation  of  ANO  is 
extremely  small.  Most  of  the  changes  in 
land  use  have  occurred  with  the 
construction  and  operation  of  Unit  1. 
*   *   *"  Supplement  3,  Section  2.1  states 
that  "[tlhe  ANO  site  is  located  on  a 
peninsula  formed  by  Lake  Dardanelle, 
and  three  sides  of  the  site  are 
surrounded  by  lake  water."  The  two 
nearest  residences  are  "*   *   * 
approximately  3  and  1.2  miles, 
respectively,  from  the  Unit  2 
containment  building  centerline*   *   *'" 
{ANO-2  Environmental  Report  (ER) 
Section  2.2.3.2.  The  ANO-2  ER  was 
submitted  on  March  1,  1974.  and 
amended  on  July  11  and  December  13, 
1974,  June  13,  October  6  and  December 
19,  1975,  and  June  21  and  September  8. 
1976.)  The  EPU  will  not  change  the 
character,  sources,  or  energy  of  noise 
generated  at  ANO-2.  Modified 
structures,  systems,  and  components 
necessary  to  implement  the  proposed 
EPU  will  be  installed  within  existing 
plant  buildings  and  no  noticeable 
increase  in  ambient  noise  levels  within 
the  plant  is  expected. 

Water  Use  Impacts 

The  following  is  the  NRC  staffs 
evaluation  of  ground  and  surface  water 
use  as  environmental  impacts  of  water 
usage  at  ANO-2.  Ground  and  surface 
water  use  impacts  are  also  discussed  in 
the  "Radiological  Impacts"  section 
below. 

Groundwater  Use 

As  stated  in  the  RAI  response  to  the 
NRC  staff  dated  June  26.  2001.  ANO-1 
and  ANO-2  do  not  use  any 
groundwater.  Therefore,  the  EPU  will 
have  no  non-radiological  effects  on 
groundwater. 

Surface  Water  Use 

The  EPU  is  accomplished  by 
increasing  the  heat  output  of  the  reactor, 
thereby  increasing  the  steam  flow  to  the 
turbine  for  which  increased  feedwater 
flow  is  needed.  The  licensee  has  stated 
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that,  as  a  result,  more  heat  will  be 
rejected  to  the  circulating  water  and 
cooling  tower  complex.  Increased  heat 
load  to  the  cooling  tower  will  cause  a 
slight  increase  in  evaporative  losses. 
Therefore,  cooling  tower  makeup, 
supplied  from  Lake  Dardanelle.  will 
slightly  increase  due  the  increased 
evaporative  losses. 

While  the  EPU  will  require  increased 
water  use.  the  licensee  has  stated  that 
ANO-2  will  not  use  more  water  from 
the  lake  than  permitted.  ANO-2  has  a 
contract  with  the  U.S.  Corps  of 
Engineers  that  allows  water  to  be 
withdrawn  from  the  lake  at  a,n  average 
rate  of  22  ft  Vsec:  withdrawals  can 
exceed  this  average  without  an  adverse 
environmental  impact.  An  average 
evaporation  rate  of  22  ft^/sec  (9.900 
gpm)  and  maximum  evaporation  rate  of 
27  ft  Vsec  (11.900  gpm)  was  analyzed  in 
FES  Section  5.3.4.  PULR  Section 
10.4.1.2,  stated  that  the  maximum 
cooling  tower  make-up  for  evaporation 
will  increase  from  12,180  (27.1  ft  Vsec) 
to  13,020  gpm  (29.0  ft  Vsec)  under  EPU 
conditions.  However,  by  allowing  the 
cooling  tower  cycles  of  concentration  to 
increase  from  3.5  to  3.8.  still  a  low 
concentration  value,  cooling  tower 
evaporation  at  design  conditions  will  be 
about  11.600  gpm  (25.8  ft  Vsec).  (While 
water  will  also  be  withdrawn  from  the 
lake  at  a  rate  of  4,150  gpm  (9.2  ft  Vsec) 
to  satisfy'  blowdown  needs,  this  water  is 
returned  to  the  lake.)  Cooling  tower 
design  conditions  continue  to  be  81.0  F 
wet  bulb  temperature  (Wbt)  and  37.0 
percent  relative  humidity.  These  are 
conservative  values.  The  meteorological 
worst  day  on  record,  July  17.  1934. 
reflects  a  worst  average  4-hour  Wbt  and 
relative  humidity  of  82.4  T  and  59  20 
percent,  respectively.  The  Wbt  during 
this  worst  4-hour  period  exceeds  the 
tower  design  temperature  by  only  1.4  T 
and  the  relative  humidity  was  22.2 
percent  higher  than  design. 

The  limits  on  withdrawal  (i.e.. 
consumption  via  evaporation)  from  Lake 
Dardanelle  are  based  on  economics.  By 
withdrawing  from  the  lake,  less  stream 
flow  is  available  to  flow  through  Corps 
of  Engineers'  hydroelectric  generation 
plants.  The  licensee  compensates  the 
Corps  of  Engineers  for  reduction  of  the 
flow  of  the  stream  (Lake  Dardanelle), 
and  the  resultant  power  generation 
losses  to  its  hydroelectric  projects  (see 
FES  Section  5.3.4).  and  will  continue  to 
do  so  for  any  additional  water 
withdrawal  from  Lake  Dardanelle  as  a 
result  of  the  EPU  under  the  terms  of  the 
contract. 

Surface  water  hydrology  is  discussed 
in  ER  Sections  2.5,1  and  5.1.3.  and  FES 
Section  2.3.2.  The  EPU  resuhs  in  no 
increase  in  the  water  use  permitted.  In 


addition,  any  changes  would  be  subject 
to  approval  by  the  -ADEQ  and  subject  to 
the  NPDES  permit.  Accordingly,  the 
NRC  staff  finds  that  the  licensee's 
conclusions  that  ANO-2  "cooling  water 
facilities  will  have  no  adverse  effects  on 
the  local  environment,  agriculture, 
housing,  roads,  airports,  and  other 
facilities."  and  that  "•   *   *  measures  are 
being  provided  to  control  the  formation 
of  slime  and  algae  in  the  circulating 
water  system,  without  causing 
unnecessary  harm  to  aquatic  life  and 
biota."  remains  true  for  the  EPU  In 
addition,  FES  Section  2.3.2  statements 
remain  unaffected  by  the  EPU  See  the 
discussion  below  on  drift  regarding 
replacing  chlorination  with  bromination 
at  ANO-2. 

Waste  Discharge  Impacts 

The  NRC  staff  evaluated  the 
environmental  impacts  such  as  cooling 
tower  fogging,  icing,  drift,  noise, 
chemical  discharges  to  surface  water, 
sanitary  waste  discharges,  blowdown. 
thermal  plume  spread,  temperature  of 
the  lake,  cold  shock  to  aquatic  biota, 
hazardous  waste  effluents,  and  air 
emissions  that  were  presented  in  the 
FES.  The  NRC  staff,  as  set  forth  below, 
finds  that  the  proposed  EPU  causes  no 
significant  change  to  the  FES 
evaluations  and  conclusions  relating  to 
waste  discharge. 

Cooling  Tower  Fogging,  icing.  Drift 

The  ANO-2  cooling  tower  is 
discussed  extensively  in  FES  Section 
5.4.  Entergy's  predecessor  prepared  the 
ANO-2  ER  and  submitted  its  seventh 
and  final  amendment  attached  to  a 
September  8.  1976,  letter.  As  stated  in 
Section  10.1  of  the  ER.  several  types  of 
cooling  systems  such  as  a  cooling  pond, 
a  spray  pond,  a  mechanical  draft  cooling 
tower,  and  dry  cooling  towers  were 
evaluated  before  a  natural  draft  cooling 
tower  was  selected  as  the  best  option. 

Fogging.  Icing  and  Drift 

The  licensee  has  stated  in  ER  Section 
10. 1.6. 3. C,  that  based  on  studies  done  at 
the  Keystone  Station  in  Pennsylvania, 
"(flogging  and  icing  were  not  problems 
in  the  area  surrounding  these  towers." 
This  ER  section  also  noted  that  "*   *  * 
the  physical  conditions  at  the  .Arkansas 
Nuclear  One  site  were  comparable  to  the 
installation  at  Pennsylvania,  and  the 
winters  less  severe  "  The  NRC  staff 
found  that  fogging  and  icing  caused  by 
cooling  tower  evaporation  and  drift  has 
either  a  "minimal"  or  no  effect  on 
ground  transportation,  air 
transportation,  and  water  transportation, 
and  is  not  affected  bv  the  EPU. 

In  Section  10.4.1.2  of  the  PULR.  the 
increase  in  circulating  water  makeup 
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rate  is  approximately  840  gpm  (1.87  ftV 
sec)  due  to  increased  evaporation.  As 
stated  above,  malceup  due  to 
evaporation  will  increase.  However, 
PULR  Section  10.4.1.4  states  that  the 
circulating  water  flow  rate  actually 
decreased  slightly  after  the  condenser 
was  refurbished  during  a  recent 
refueling  outage  (2R13).  Since  drift  is  a 
function  (i.e.,  is  some  fractional  amount) 
of  circulating  water  flow  rate,  the  NRC 
staff  finds  that  the  drift  due  to  the 
proposed  EPU  will  not  exceed  that 
evaluated  in  the  FES. 

FES  Section  5.4.1.1  assesses  cooling 
tower  drift.  In  this  section,  the  licensee 
states  that  "(cjhlorides  were  selected  by 
the  staff  as  the  primary  component  of 
TDS  (total  dissolved  solids]  which  may 
cause  potential  vegetation  damage  above 
certain  deposition  rates. '"  The 
chlorination  system  for  biological 
control  was  revised  to  include  a 
bromination  process  for  the  circulating 
water  systems  on  both  ANO-l  and 
ANO-2  in  early  1990.  Chlorination  was 
abandoned  in  1991  in  lieu  of  the 
preferred  bromination  process.  This 
approach  was  discussed  in  a  follow-up 
ANO  response  to  Generic  Letter  89-1 3, 
"Service  Water  System  Problems 
Affecting  Safety-Related  Equipment,"  in 
1992. 

Since  drift  has  not  increased  and  the 
evaporation  increase  is  relatively  small, 
the  NRC  staff  finds  that  the  conclusions 
of  the  ER  and  FES  regarding  fogging, 
icing,  and  drift  are  not  altered  due  to  the 
proposed  EPU. 

Chemical  and  Sanitary  Discharges 

Surface  water  and  wastewater 
discharges  are  regulated  by  the  ADEQ. 
The  NPDES  permit  is  periodically 
reviewed  and  reissued  by  the  ADEQ. 
The  present  NPDES  permit  for  ANO-2 
authorizes  discharges  from  nine  outfalls, 
only  one  of  which  will  be  affected  by 
the  EPU.  The  one  affected  outfall  is  the 
cooling  tower  blowdown  that  is 
addressed  below. 

The  use  of  chemicals  and  their 
subsequent  discharge  to  the 
environment  will  not  change 
significantly  as  a  result  of  the  EPU.  The 
cooling  tower  concentration  cycle  will 
remain  a  low  concentration  value  (3.8). 
Therefore,  the  NRC  staff  concludes  that 
concentration  of  pollutants  in  the 
effluent  stream  will  remain  low. 

Sanitary  wastes  are  described  in  ER 
Section  s!?.!  and  ANO-2  Safety 
Analysis  Report  Section  9.2.4.2. 
Sanitary  wastes  from  ANO-2  are 
discharged  directly  to  the  ANO-2 
sewage  treatment  plant  in  accordance 
with  a  permit  issued  by  the  ADEQ. 
Since  there  is  no  increase  in  the  ANO 
staff  as  a  result  of  the  EPU,  there  is  no 


increase  in  sanitary  waste.  Therefore, 
the  EPU  requires  no  changes  to  the 
sanitarv  waste  systems  or  to  the 
parameters  regulated  by  the  NPDES 
permit. 

Blowdown 

The  NRC  staff  evaluated  blowdown. 
which  is  discussed  in  PULR  Section 
10.4.1.2.  As  discussed  in  the  ANO-2 
Safety  Analysis  Report  Section  10.4.5. 
Circulating  Water,  the  cooling  tower 
blowdown  system,  which  discharges 
through  the  Unit  1  discharge  flume, 
maintains  the  concentration  of  the 
circulating  water  below  the  solubility 
limit  of  calcium  sulfate,  thereby 
preventing  condenser  tube  scale 
precipitation. 

FES  Section  5.3.2  evaluated  the 
concentrating  effect  of  evaporation  of 
cooling  tower  water.  The  FES  states  that 
"[slubstances  brought  into  the 
circulating  water  system  with  the 
makeup  will  be  concentrated  by  a  factor 
which  will  range  from  3  to  14  due  to 
evaporation  of  the  water  in  the  cooling 
tower  "  The  licensee  states  that  the  EPU 
will  not  increase  the  number  of  cooling 
tower  concentration  cycles  beyond  this 
range.  Cycles  of  concentration  will 
remain  at  the  lower  end  of  the  range 
cited,  as  discussed  below.  Therefore,  the 
NRC  staff  concludes  that  current  water 
appropriation  limits  are  maintained  and 
the  conclusions  in  the  FES  will  remain 
valid  under  the  EPU  conditions. 

As  stated  in  the  section  above, 
additional  cooling  tower  evaporation 
will  require  a  small  (1.87  ft  Vsec) 
increase  in  cooling  tower  makeup  rate. 
However  the  blowdown  rate  will  only 
increase  slightly  or  be  kept  at  the 
current  rate.  With  blowdown  rate  at  the 
current  rate,  cooling  tower  cycles  of 
concentration  will  increase  by  about  0,3 
from  approximately  3.5  to  3.8.  The 
effect  is  negligible  with  either 
maintaining  the  current  blowdown  rate 
by  increasing  cycles  of  concentration  or 
with  increasing  blowdown.  This  is 
because  the  blowdown  is  normally 
mixed  with  the  ANO-l  circulating 
water  system  discharge,  which  has  a 
flow  rate  of  383,000  gpm  (853  ft  Vsec) 
with  two  of  the  four  circulating  water 
pumps  in  operation.  Mixing  of  the 
blowdown  with  the  Unit  1  circulating 
water  is  discussed  in  FES  summary  and 
conclusion  paragraph  3.b  and  Section 
5.3.2. 

There  are  no  blowdown  flow 
limitations  established  in  ANO  NPDES 
Permit  Number  AR0O01392,  issued  by 
ADEQ.  Other  parameters  such  as  pH, 
free  available  chlorine,  and  total  zinc 
will  continue  to  be  monitored  in 
accordance  with  the  permit  to  ensure 


that  State  water  quality  standards  are 
met. 

Thermal  Plume  Spread  and 
Temperature  of  Lake  Dardanelle 

These  two  topics  are  discussed  in 
PULR  Section  10.4.1.3.  As  stated  above, 
the  ANO-2  cooling  tower  makeup  rate 
will  increase  by  840  gpm  (1.87  ft  Vsec) 
from  12,180  (27.1  ft  Vsec)  to  13.020  gpm 
(29.0  ft  Vsec),  but  blowdown  will 
remain  at  essentially  the  current  rate.  As 
stated  above,  this  blowdown  is  normally 
mixed  into  the  ANO-l  circulating  water 
system  discharge,  which  has  a  greater 
flow  rate.  Since  the  blowdown 
temperature  will  increase  by  less  than  1 
°F  due  to  the  EPU.  the  effect  of  the  EPi  I 
on  thermal  plume  spread  and  Lake 
Dardanelle  temperature  is  negligible. 

Cold  Shock 

Cold  shock  to  an  aquatic  biota  occurs 
when  the  warm  water  discharge  ft-om  a 
plant  abruptly  stops  because  of  an 
implanned  shutdown,  resulting  in  a 
rapid  temperature  drop  of  the  discharge 
water  to  the  lake  and  possible  adverse 
impact  on  aquatic  biota.  The  FES  does 
not  discuss  cold  shock  caused  by  an 
unplanned  trip  of  ANC)-2,  and  the 
likelihood  of  an  unplanned  shutdown  is 
independent  of  a  power  uprate.  As 
stated  above,  the  ANO-2  blowdown  is 
normally  mixed  with  the  much  larger 
ANO-l  circulating  water  discharge.  An 
unplanned  shutdown  of  ANO-l  can 
cause  cold  shock  as  evaluated  in 
Supplement  3.  However,  even  if  the 
ANO-l  circulating  water  pumps  are  not 
in  service,  the  amount  of  ANO-2 
blowdown  flow  into  Lake  Dardanelle  at 
the  ANO-l  circulating  water  discharge, 
even  at  EPU  conditions,  is  too  small  to 
cause  cold  shock.  The  NRC  staff 
concludes  that  the  risk  of  aquatic  biota 
mortality  by  cold  shock  is  not 
applicable  to  ANC)-2  even  at  the 
proposed  EPU  conditions.  Therefore, 
the  discussion  in  FES  Section  5.4.2  • 
regarding  winter  lake  water  temperature 
effects  on  shad  (FES  pages  5-8  and  5- 
9)  remains  unchanged. 

Hazardous  Waste  Generation  and  Air 
Emissions 

As  stated  in  PULR  Section  10.4.1.4, 
ANO  holds  an  Air  Permit  that  was 
issued  and  is  monitored  by  the  ADEQ 
Air  Division.  This  permit  identifies 
emission  sources  at  ANO.  These  sources 
include,  but  are  not  limited  to, 
emergency  diesel  generators,  plant 
heating  boilers,  cooling  tower,  start-up 
boiler,  and  bulk  storage  tanks. 

ANO  generates  hazardous  waste  from 
routine  plant  operations.  ANO  has  a 
hazardous  waste  generator's 
identification  number  assigned  by  the 
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ADEQ  Solid  Waste  Division.  ANO  files 
Annual  Hazardous  Waste  Reports  to  the 
ADEQ. 

The  EPU  has  no  impact  on  the  quality 
or  quantity  of  effluents  from  these 
sources,  and  operation  under  EPU 
conditions  will  not  reduce  the  margin  to 
the  limits  established  by  the  applicable 
permits. 

Terrestrial  Biota  Impacts 

The  licensee  states  that  the  EPU  will 
not  change  the  previously  evaluated 
land  use  at  ANO  and  will  not  disturb 
the  habitat  of  any  terrestrial  plant  or 
animal  species.  There  are  no  significant 
increases  in  previously  evaluated 
environmental  impacts  from  cooling 
tower  operation  at  EPU  conditions. 

According  to  a  1999  review  by  the 
Arkansas  National  Heritage 
Commission,  documented  in 
Supplement  3,  Section  4.6,  there  are  no 
known  rare  or  endangered  plant  species 
within  the  area  of  the  site  boundary.  As 
stated  in  Supplement  3,  Section  4.6,  the 
Arkansas  Natural  Heritage  Commission 
and  the  U.S.  Fish  and  Wildlife  Service 
have  recently  stated  (Jime  2000)  that  no 
endangered  species  have  been  identified 
at  the  ANO  site  or  along  the 
transmission  rights-of-way.  This  is 
consistent  with  the  subsection  on 
"Fishes"  in  FES  Section  2.5.1.  (See  the 
first  paragraph  after  FES  Table  2.4.) 

As  stated  in  the  Jime  2001 
environmental  impact  RAI  response,  the 
EPU  will  not  disturb  land,  and  land  use 
will  remain  unchanged.  The  EPU  will 
not  adversely  impact  the  habitat  of  any 
terrestrial  plant  or  animal  species.  There 
are  no  deleterious  effects  on  the 
diversity  of  biological  systems  or  the 
sustainability  of  species  due  to  the  EPU, 
and  it  does  not  involve  additional 
changes  to  the  stability  or  integrity  of 
ecosystems.  Therefore,  the  NRC  staff  has 
concluded  that  the  description  of  the 
impact  on  terrestrial  ecology,  including 
endangered  and  threatened  plant  and 
animal  species,  will  remain  valid  for  the 
EPU. 

Aquatic  Biota  Impacts 

ANO-1  has  a  traveling  water  screen 
system  that  protects  the  suction  to  both 
its  large  circulating  water  pumps  and 
the  much  smaller  safety-related  service 
water  pumps.  This  same  traveling  water 
screen  system  is  used  for  ANO-2,  only 
for  its  safety-related  service  water 
pumps.  The  licensee  indicates  that  the 
EPU  does  not  require  larger  service 
water  pimips,  and  the  pumps  were 
evaluated  at  their  permitted  flowrate  as 
part  of  the  NPDES  permit.  Therefore,  the 
EPU  will  have  no  increased  impact  on 
the  traveling  water  screen  system.  The 
effect  of  the  proposed  EPU  on  the 


impingement  and  entrainment  of 
organisms  is  unchanged  and,  therefore, 
remains  insignificant.  Therefore,  the 
NRC  staff  conclusions  regarding 
impingement,  entrairmient,  and 
endangered  and  threatened  aquatic 
species  as  discussed  in  FES  Sections 
2.5.1  and  5.4.2,  and  Supplement  3 
Section  4.1.1  will  remain  valid  for  the 
EPU.  The  EPU  does  not  affect  ANO's 
compliance  with  Sections  316(a)  or 
316(b)  of  the  Federal  Water  Pollution 
Control  Act. 

Tmnsmission  Facility  Impacts 

Environmental  impacts,  such  as 
exposure  to  electromagnetic  fields 
(EMFs)  and  shock,  could  result  from  a 
major  modification  to  transmission  line 
facilities.  However,  the  licensee  states 
that  no  change  is  being  made  to  the 
existing  transmission  line  design  or 
operation  as  a  result  of  the  EPU.  As 
stated  in  one  of  the  licensee's 
supplemental  letters  dated  October  30, 
2001.  main  transformer  capacity  is 
adequate  to  deliver  the  additional  power 
to  the  offsite  grid.  Grid  stability  is 
addressed  in  PULR  Section  2.2.1,  which 
cites  ANO  procedure  changes  to  avoid 
grid  instability  with  either  the 
Mablevale  or  Pleasant  Hill  500  kV  line 
out  of  service  or  during  minimum  load 
conditions.  These  modifications  are 
consistent  with  Enterg\''s  prograim  of 
maintaining  grid  stability.  Therefore,  the 
NRC  staff  concludes  that  no  significant 
environmental  impacts  from  any 
changes  in  transmission  facility  design 
and  equipment  are  expected,  and  the 
conclusions  of  FES  Sections  3.3.  4.2, 
and  5.2  remain  valid. 

The  generator  output  associated  with 
the  EPU  will  slightly  increase  the 
current  and  the  EMFs  in  the  onsite 
transmission  line  between  the  main 
generator  and  the  plant  substation.  The 
line  is  located  entirely  within  the 
fenced.  ANO-controUed  boundary  of  the 
plant,  and  neither  members  of  the 
public  nor  wildlife  are  expected  to  be 
affected.  Exposure  to  EMFs  from  the 
offsite  transmission  system  is  not 
expected  to  increase  significantly,  and 
any  such  increase  is  not  expected  to 
change  any  conclusion  in  FES  Section 
5.4.1.3  that  no  significant  biological 
effects  are  attributable  to  EMFs  from 
high  voltage  transmission  lines. 

ANO-2  transmission  lines  are 
designed  and  constructed  in  accordance 
with  the  applicable  shock  prevention 
provisions  of  the  National  Electric 
Safety  Code  and  the  EPU  will  not  cause 
the  transmission  line  design  to  deviate 
from  these  provisions.  Therefore,  the 
NRC  staff  concludes  that  the  expected 
increase  in  current  attributable  to  the 
EPU  does  not  change  the  conclusion  in 


FES  Section  5.4.1.3  (i.e.,  adequate 
protection  is  provided  against  hazards 
from  electrical  shock). 

Social,  Economic,  and  Physical  Impacts 

The  NRC  staff  has  reviewed 
information  provided  by  the  licensee 
regarding  the  social,  economic,  and 
physical  impacts  associated  with  the 
EPU.  ANO  employs  more  than  1 .000 
people  and  is  a  major  contributor  to  the 
local  tax  beise.  The  EPU  will  not 
significantly  affect  the  size  of  the  ANO 
workforce  and  will  have  no  material 
effect  on  the  labor  force  required  for 
future  outages.  Because  the  plant 
modifications  needed  to  implement  the 
EPU  will  be  minor,  any  increase  in  sales 
taxes  and  local  and  national  business 
revenues  will  be  negligible  relative  to 
the  large  amount  of  taxes  paid  by  ANO. 
It  is  expected  that  improving  the 
economic  performance  of  ANO-2 
through  cost  reductions  and  lower  total 
bus  bar  costs  per  kilowatt  hour  will 
enhance  the  value  of  ANO-2  as  a 
generating  asset  and  lower  the 
probability  of  early  plant  retirement 

Early  plant  retirement  would  have  a 
negative,  long-term  impact  upon  the 
local  economy  and  the  community  as  a 
whole  by  reducing  public  services, 
employment,  income,  business 
revenues,  and  property  values. 
Conclusions  in  FES  Section  10  and 
Supplement  3  regarding  social  and 
economic  impacts  and  benefits  from 
ANO  remain  valid  under  EPU 
conditions  for  ANO-2. 

The  potential  for  direct  physical 
impacts  of  the  EPU,  such  as  vibration 
and  dust  from  construction  activities, 
has  been  considered.  The  EPU  will  be 
accomplished  primarily  by  changes  in 
station  operation  and  few  physical 
modifications  to  the  facility.  These 
limited  modifications  will  be 
accomplished  without  physical  changes 
to  transmission  corridors,  access  roads, 
other  offsite  facilities,  or  additional 
project-related  transportation  of  goods 
or  materials.  Therefore,  the  NRC  staff 
concludes  that  no  significant  additional 
construction  disturbances  causing  noise, 
odors,  vehicle  exhaust,  dust,  vibration, 
or  shock  from  blasting  are  anticipated, 
and  the  conclusions  in  FES  Sections  4.1 
and  5.2  remain  valid. 

Summary 

In  sunamar>',  the  NRC  staff  has 
concluded  that  the  EPU  will  not  result 
in  a  significant  change  in  non- 
radiological  impacts  on  land  use,  water 
use,  waste  discharges,  terrestrial  and 
aquatic  biota,  transmission  facilities,  or 
social  and  economic  factors,  and  will 
have  no  non-radiological  environmental 
impacts  other  than  those  evaluated  in 
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the  FES.  Table  1  provides  a  tabular 
siunmary  of  the  non-radiological  results. 


Table  1  .—Summary  of  Non-Radiological  ENViRONMErrrAL  Impacts  of  Power  Uprate 


Land  Use  Impacts 

Water  Use  Impacts: 

Groundwater  Use  

Surface  Water  Use  

Waste  Discharge  Impacts: 

Cooling  Tower  Fogging,  Icing,  Drift 

Chemical  and  Sanitary  Discharges 

Slowdown  


Thermal  Plume  Spread  and  Temperature  of 
Lake  Dardanelle. 

Cold  Shock  

Hazardous    Waste    Generation    and    Air 
Emissions. 
Terrestrial  Biota  Impacts 

Aquatic  Bk)ta  Impacts 

Transmission  Facility  Impacts  

Social,  Economic,  and  Physical  Impacts 


No  change  in  land  use  or  aesfhetH»;  will  not  impact  lands  with  historic  or  archeological  signifi- 
cance No  significant  impact  due  to  noise. 

No  groundwater  use. 

There  is  only  a  small  increase  in  water  withdrawal  (i.e.,  for  consumption)  rate  from  the  lake. 
The  maximum  consumption  rate  will  remain  at  27ft3/sec  which  is  within  permitted  levels. 

Fogging,  evaluated  as  minimal  in  ER  Table  10.1-2.  Remains  minimal  for  EPU.  No  significant 
change  in  icing.  Icing,  evaluated  as  minimal  in  ER  Table  10.1-2.  Remains  minimal  for  EPU. 
No  significant  change  in  cooling  tower  drift  per  PULR  10.4.1.4. 

No  expected  change  to  chemical  use  and  subsequent  and  discharge,  or  sanitary  waste  sys- 
tems; cooling  towers  will  operate  in  the  current  cycle  range.  No  changes  to  sanitary  waste 
discharges 

Increase  in  blowdown  discussed  in  PULR  Section  10.4.1.2.  Maximum  9.2  fta/sec  blowdown 
normally  mixed  with  853  ft^/sec  circulating  water  system  discharge  from  ANO-1's  once- 
through  cooling  system.  Btowdown  remains  within  permitted  limits. 

Negligible  and  unnoticeable  increase  in  thermal  plume  size.  No  discharge  temperature  in- 
crease; lake  temperature  primarily  affected  by  ANO-1  once-through  cooling  system;  remains 
in  NPDES  limit. 

Risk  of  aquatic  biota  mortality  by  cokJ  shock  is  not  applkabte  to  ANO-2;  discussed  in  FES 
Section  5  4.2. 

No  changes  to  hazardous  waste  sources  or  air  emissions. 

No  change  in  terrestrial  biota  impacts;  no  known  threatened  or  endangered  species  within  the 
site  txjundary. 

No  change  in  aquatic  biota  impacts;  no  known  threatened  or  endangered  species  in  the  area 
of  surface  water  intake  or  discharge. 

No  change  to  transmission  line  design  or  operation;  main  transformer  capacity  to  deliver  addi- 
tional power  IS  unchanged;  no  significant  change  in  exposure  to  EMFs. 

No  significant  change  in  the  local  economy.  Few  modifications  to  physk»l  station  facility. 


Radiological  Impacts 

The  NRC  staff  has  evaluated 
radiological  environmental  impacts  on 
waste  streams,  in-plant  and  offsite 
doses,  accident  analyses,  and  fuel  cycle 
and  transportation  factors.  The 
following  is  a  general  description  of  the 
waste  treatment  streams  at  ANO-2  and 
an  evaluation  of  the  environmental 
impacts.  The  NRC  finds  that  the 
proposed  EPU  will  not  cause  any 
radiological  effects  to  surface  water  in 
the  station  environs.  Even  though  there 
is  no  discussion  in  the  ANC)-2  FES 
regarding  radiological  impacts  on 
surface  water,  ER  Table  10.1-2  states 
that  the  impact  on  groundwater  due  to 
chemical,  radionuclides,  or  "other" 
impacts  is  "NA"  (i.e..  not  applicable). 
As  stated  in  ER  Section  2.5.2,  Ground 
Water  Hydrology.  "[c]ontamination  of 
underground  water  by  radioactivity  pre- 
supposes the  discharge  of  radioactive 
liquids  from  a  leaking  or  ruptured  tank 
into  the  general  environs  of  the  plant 
site." 

As  discussed  in  ER  Section  7.1,  the 
liquid  released  by  the  rupture  of  any 
tank  in  the  Boron  Management  System 
or  Waste  Management  System  will  be 
contained  within  the  Auxiliary  Building 
and  safely  processed.  This  statement 
remains  true  for  the  EPU  as  does  the 


FES  statements  regarding  the  refueling 
water  tank. 

Radiological  Waste  Stream  Impacts 

ANO-2  uses  waste  treatment  systems 
designed  to  collect,  process,  and  dispose 
of  radioactive  gaseous,  liquid,  and  solid 
waste  in  accordance  with  the 
requirements  of  10  CFR  Part  20  and  10 
CFR  Part  50,  Appendix  I,  "Numerical 
Guides  for  Design  Objectives  and 
Limiting  Conditions  for  Operation  to 
Meet  the  Criterion  "As  Low  As  Is 
Reasonably  Achievable"  for  Radioactive 
Material  in  Light- Water-Cooled  Nuclear 
Power  Reactor  Effluents."  These 
radioactive  waste  treatment  systems  are 
discussed  in  the  FES.  The  proposed 
EPU  will  not  affect  the  environmental 
monitoring  of  these  waste  streams  or  the 
radiological  monitoring  requirements 
contained  in  licensing  basis  documents. 
The  proposed  EPU  does  not  result  in 
any  changes  in  operation  or  design  of 
equipment  in  the  gaseous,  liquid,  or 
solid  waste  systems.  The  proposed  EPU 
will  not  introduce  new  or  different 
radiological  release  pathways  and  will 
not  increase  the  probability  of  an 
operator  error  or  equipment  malfunction 
that  will  result  in  an  uncontrolled 
radioactive  release.  The  NRC  staff 
evaluated  the  changes  in  the  gaseous, 
liquid,  and  solid  waste  streams  for 


radiological  environmental  impact  of 
the  proposed  EPU,  which  are  set  forth 
below. 

Gaseous  Radioactive  Waste  Impacts 

During  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  to  the  site 
environs,  including  small  quantities  of 
noble  gases,  halogens,  particulates,  and 
tritivun.  Routine  offsite  releases  from 
station  operation  remain  below  the 
limits  of  10  CFR  Part  20  and  Appendix 
I  to  It)  CFR  Part  50  (10  CFR  Part  20 
includes  the  requirements  of  40  CFR 
Part  190,  "Environmental  Radiation 
Protection  Standards  for  Nuclear  Power 
Operations").  The  gaseous  waste 
management  systems  include  the  offgas 
system  and  various  building  ventilation 
systems.  The  EPU  results  in  an  increase 
in  the  release  rate  that  is  assumed  to  be 
linearly  proportional  to  the  power 
increase.  An  increase  in  gaseous 
effluents  is,  therefore,  assumed  to  occur. 
The  residtant  effluent  increases  in  noble 
gas  and  iodine-131  activity  are  4.98E-02 
jiCi  per  second  and  O.QOE-i-00  ^Ci  per 
second,  respectively.  A  release  rate  of 
zero  is  assumed  for  iodine  because  no 
iodine  has  been  released  over  the  past 
three  years.  The  estimated  dose  values 
will  be  below  10  CFR  Part  50,  Appendix 
I  requirements  after  the  EPU.  These  dose 
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levels  are  very  small  and  have  no 
significant  impact  on  human  health. 

Averaging  ANO-2's  dose  for  the  three 
most  recent  years  and  adding  the  effect 
of  the  EPU  on  gamma  in  air  and  beta  in 
air,  results  in  EPU  dose  rates  of  6.92E- 
04  and  2.15E-03  millirad  per  year 
(mrad/yr),  respectively.  Comparing 
these  dose  rates  to  same-type  dose  rates 
in  FES  Table  5.7  demonstrates  that 
ANO-2  is  not  only  far  below  the  RM- 
50-2  1  design  objective  values  of  10 
mrad/yr  and  20  mrad/>T  for  gamma  and 
beta,  respectively,  but  that  the  EPU  dose 
rates  for  gamma  and  beta  are  about  86 
and  884  times  lower,  respectively,  than 
the  calculated  dose  for  gamma  (0.06 
mrad/yr)  and  beta  (1.9  mrad/yr)  listed  in 
the  FES  table.  A  3-year  average  allows 
averaging  with  and  without  refueling 
outages. 

Similarly,  the  3-year  average  plus 
projected  EPU  dose  rate  for  iodine, 
tritium,  and  particules  (ITP)  is  1.56E-02 
millirem  per  year  (mrem/yr).  Again,  this 
EPU  ITP  dose  rate  is  not  only  far  below 
the  RM-50-2  design  objective  dose  rate 
of  15  mrem/yr,  but  is  also  about  192 
times  lower  in  dose  consequence  than 
the  3,0  mrem/vr  calculated  dose  for  ITP 
in  the  FES  table. 

These  low  dose  rates  projected  for  the 
EPU,  when  combined  with  the  most 
recent  3-year  average,  clearly 
demonstrate  that  ANO-2  has  been 
successful  in  maintaining  a  very  low 
exposure  to  plant  personnel  and  the 
public  of  both  gaseous  and  liquid  (see 
below)  effluent  doses.  The  NRC  staff  has 
evaluated  the  information  provided  by 
the  licensee  and  concludes  that  the 
estimated  dose  values  for  gaseous 
radioactive  wastes  will  be  below 
Appendix  I  requirements  after  the  EPU. 

Liquid  Radioactive  Waste  Impacts 

The  liquid  radwaste  system  is 
designed  to  process  and  recycle,  to  the 
extent  practicable,  the  liquid  waste 
collected.  Armual  radiation  doses  to 
individuals  are  maintained  below  the 
guidelines  in  10  CFR  Part  20  and  10 
CFR  Part  50,  Appendix  I.  As  set  forth 
below,  the  NRC  staff  expects  that  there 
will  be  no  change  in  the  release  policy 
as  a  result  of  the  EPU. 

The  licensee  has  stated  that  EPU 
conditions  will  not  result  in  significant 
increases  in  the  volume  of  fluid  from 
sources  flowing  into  the  liquid  radwaste 
system.  The  reactor  will  continue  to  be 
operated  within  its  present  pressure 


'  Guides  on  Design  Objectives  proposed  by  the 
NRC  staff  on  February  20. 1974;  considers  doses  to 
individuals  from  all  units  on  site.  From 
"Concluding  Statement  of  Position  of  the 
Regulatory  Staff."  Docket  No.  RM-50-2,  February 
20. 1974.  pp.  25-30,  U.S.  Atomic  Energy 
Commission.  Washington,  D.C. 


control  band.  Valve  packing  leakage 
volume  into  the  liquid  radwaste  system 
is  not  expected  to  increase.  There  will 
be  no  changes  in  reactor  cooling  pump 
seal  flow  or  the  flow  of  any  other 
normal  equipment  drain  path.  In 
addition,  there  will  be  no  impact  on  the 
dirty  radwaste  or  chemical  waste 
subsystems  of  the  liquid  radwaste 
system  as  a  result  of  the  EPU,  since  the 
operation  and  the  inputs  to  these 
subsystems  are  independent  of  the 
power  uprate.  No  significant  dose 
increase  from  the  liquid  pathway  will 
result  from  the  EPU.  Therefore,  the 
conclusions  in  the  FES  are  expected  to 
remain  valid  under  EPU  conditions,  as 
demonstrated  by  the  following 
comparison. 

Averaging  ANO-2 's  dose  for  the  three 
most  recent  years  and  adding  the  effect 
of  the  EPU  on  the  liquid  effluents  dose 
rate  to  the  total  body,  or  any  organ,  for 
all  pathways  results  in  a  calculated  dose 
of  1.04E-2  mrem/yr.  Comparing  this 
dose  to  the  liquid  effluent  doses  in  FES 
Table  5.7  demonstrates  that  ANO-2  is 
not  only  far  below  the  RM-5Q-2  design 
objective  of  5  mrem/year  but  that  the 
EPU  dose  rate  is  about  30  times  lower 
than  the  calculated  dose  of  0.31  mrem/ 
\T  listed  in  the  FES. 

Solid  Radioactive  Waste  Impacts 

The  solid  radioactive  waste  system 
collects,  monitors,  processes,  packages, 
and  provides  temporary  storage 
facilities  for  radioactive  solid  wastes 
prior  to  offsite  shipment  and  permanent 
disposal.  Entergy  has  implemented 
procedures  to  assure  that  the  processing 
and  packaging  of  wet  and  dry  solid 
radioactive  waste  and  irradiated  reactor 
components  at  ANO-2  are 
accomplished  in  compliance  with 
regulations.  Entergy  continually  tracks 
the  volume  of  solid  radioactive  waste 
generated  at  ANO;  however,  the  total  is 
not  isolated  by  unit  (i.e.,  ANO-1  or 
ANO-2).  From  1995  to  the  present, 
ANO-1  and  ANO-2  generated  78,787  ft  ' 
of  low-level  radioactive  waste  for  an 
average  of  about  12,097  ft^  per  year.  In 
2000,  ANO  generated  a  peak  volume  of 
25,107  ft^  of  low-level  radioactive 
waste.  The  majority  of  the  waste  was 
generated  as  a  result  of  the  ANO-2 
outage  involving  replacement  of  the 
steam  generator. 

Wet  Waste:  The  largest  volume 
contributors  to  radioactive  solid  wet 
waste  are  low-specific-activity  spent 
secondary  resins.  Historically,  this  has 
accounted  for  more  than  50  percent  of 
the  total  volume  of  wet  radioactive 
waste  generated  aimually.  Since  the 
completion  of  the  ANO-2  steam 
generator  replacement  outage,  no 
secondary  resin  has  been  found  to  be 


radioactive.  This  should  not  change 
appreciably  with  the  EPU.  The 
remainder  of  the  wet  waste  is  priman' 
resins,  filters,  and  oil  and  sludge  from 
various  contaminated  systems.  The  EPU 
will  not  involve  changes  in  either 
reactor  water  cleanup  flow  rates  or  filter 
performance.  Therefore,  the  NRC  staff 
concludes  that  implementation  of  the 
proposed  EPU  will  not  have  a 
significant  impact  on  the  volume  or 
activity  of  wet  radioactive  solid  waste  at 
ANO-'2. 

Dry  Waste:  Entergy  states  that  it 
continually  tracks  the  volume  of  dry 
radioactive  waste  generated  and 
continually  looks  for  new  ways  to 
minimize  the  volume  of  waste 
generated.  Dr\'  waste  consists  primarily 
of  air  filters,  contaminated  paper 
products  and  rags,  contaminated 
clothing,  tools  and  equipment  parts  that 
cannot  be  effectively  decontaminated, 
and  solid  laboratory  wastes.  The  activity 
of  much  of  this  waste  is  low  enough  to 
permit  manual  handling  Dry  waste  is 
collected  in  containers  located 
throughout  the  plant,  packaged,  and 
removed  to  a  controlled  area  for 
temporary  storage.  Because  of  its  low 
acti\'itv.  dr\'  waste  can  be  stored  until 
enough  is  accumulated  to  permit 
economical  transportation  to  an  offsite 
processing  facility  for  volume  reduction 
or  a  burial  ground  for  final  disposal. 

The  licensee  has  stated  that  the 
majority  of  waste  generated  at  ANO  is 
compactible  dry  active  waste  In  light  of 
Enterg\''s  continuing  efforts  to  reduce 
radioactive  wastes  at  ANO.  any 
projected  increase  in  solid  waste 
generation  under  the  EPU  conditions 
described  above  would  not  be 
significant  and  is  not  sufficient  to 
reverse  the  continuing  downward  trend 
in  the  production  and  activity  of  dry 
wastes.  Moreover,  due  to  the  nature  of 
the  materials  in  this  waste  stream,  it  is 
not  expected  to  change  significantly  as 
aresult  of  theEPU. 

Irradiated  Reactor  Components: 
Irradiated  reactor  components  such  as 
in-core  detectors  and  fuel  assemblies, 
must  be  disposed  of  after  the  life  of  the 
component.  The  volume  and  activity  of 
waste  generated  from  spent  control 
element  assemblies  and  in-core 
detectors  may  increase  slightly  under 
the  higher  flux  conditions  associated 
with  EPU  conditions. 

Entergy  plans  to  load  80  fresh  fuel 
bundles  in  the  initial  refueling  of  ANO- 
2  to  commence  operation  under  the 
proposed  EPU.  This  is  12  fresh  bundles 
more  than  required  for  the  current 
refueling  cycle.  The  number  of 
irradiated  fuel  assemblies  discharged 
from  the  reactor  should  not  increase 
during  subsequent  reloads  for 
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comparable  energy  requirements. 
Accordingly,  the  NRC  staff  concludes 
that  implementation  of  the  EPU  will  not 
have  a  significant  impact  on  the  volume 
or  activity  of  the  irradiated  reactor 
components  at  ANO. 

Given  the  information  above.  NRC 
staff  concludes  that  the  environmental 
impact  due  to  generation  of  solid  reactor 
system  waste  from  the  proposed  EPU  is 
not  significant. 

Dose  Impacts 

The  NRC  staff  evaluated  in-plant  and 
offsite  radiation  levels  as  part  of  the 
environmental  impacts  of  the  proposed 
EPU. 

In-plant  Radiation 

Increasing  the  rated  power  at  ANO-Z 
mav  increase  the  radiation  levels  in  the 
reactor  coolant  system  (RCS).  However, 
ongoing  physical  plant  improvements 
and  administrative  controls,  such  as 
shielding,  RCS  chemistry,  and  the  plant 
radiation  protection  program, 
compensate  for  these  potential 
increases.  Over  the  past  7  years,  Entergy 
has  continued  to  decrease  the 
occupational  dose  to  workers  at  ANO- 
2.  In  years  with  refueling  outages,  the 
total  dose  decreased  by  55  percent  from 
175  rem  in  1995  to  79  rem  in  1999.  As 
a  result  of  the  length  and  scope  of  the 
steam  generator  replacement  outage  in 
2000,  doses  were  higher  than  in  a 
typical  year.  Non-outage  year  doses  at 
ANO-2  illustrate  a  downward  trend 
from  49  rem  in  1996  to  35  rem  in  1998 
to  9  rem  in  2001.  The  licensee  stated 
that  it  expects  to  continue  this  trend 
while  operating  under  the  EPU 
conditions. 

The  plant  radiation  protection 
program  will  maintain  individual  doses 
consistent  with  as-low-as  reasonably 
achievable  (ALARA)  requirements  and 
well  below  the  established  limits  of  10 
CFR  Part  20.  Routine  plant  radiation 
surveys  required  by  the  radiation 
protection  program  will  identify 
increased  radiation  levels  in  accessible 
areas  of  the  plant  and  radiation  zone 
postings,  and  job  planning  will  be 
adjusted,  if  necessary.  Time  within 
radiation  areas  is  monitored  and 
controlled  under  the  radiation 
protection  program.  Administrative 
limits  are  provided  for  occupational 
dose  at  levels  well  below  the  10  CFR 
Part  20  limits. 

These  administrative  limits  provide  a 
significant  margin  to  regulatory  dose 
limits  under  normal  operating  and 
outage  conditions.  Administrative  dose 
limits  at  ANO-2  have  not  been  routinely 
exceeded  under  present  power 
conditions. 


Offsite  Doses 

The  slight  increase  in  normal 
operational  gaseous  activity  levels 
under  the  EPU  will  not  significantly 
affect  the  large  margin  below  the  offsite 
dose  limits  established  by  10  CFR  Part 
20.  In  addition,  doses  from  liquid 
effluents,  currently  low,  will  remain  low 
under  EPU  conditions. 

The  ANO-2  Technical  Specifications 
implement  the  guidelines  of  10  CFR  Part 
50.  Appendix  I.  which  are  within  the  10 
CFR  Part  20  limits.  Adjusting  current 
values  for  projected  EPU  increases,  the 
offsite  dose  at  EPU  conditions  is 
estimated  to  be  6.92E-04  millirads  for 
noble  gas  gamma  air,  2.15E-03  millirads 
for  noble  gas  beta  air,  and  1.56E-02 
millirem  to  the  thyroid  for  particulates 
and  iodine.  Appendix  I  limits  are  10 
millirads,  20  millirads,  and  15  millirem 
to  the  thyroid,  respectively.  The 
licensee  stated  that  the  offsite  dose  will 
continue  to  be  within  the  technical 
specification  dose  limits. 

The  EPU  will  not  involve  significant 
increases  in  an  offsite  dose  from  noble 
gases,  airborne  particulates,  iodine,  or 
tritium.  Radioactive  liquid  effluents  are 
not  routinely  discharged  from  ANO-2. 
In  addition,  as  stated  by  the 
Radiological  Environmental  Monitoring 
Program  for  ANO-2.  radiation  exposure 
from  shine  dose  is  not  now  a  significant 
exposure  pathway,  and  it  will  not  be 
significantly  affected  by  the  EPU. 

Therefore,  the  NRC  staff  concludes 
that  the  estimated  doses  from  both  the 
liquid  and  gaseous  release  pathways 
resulting  from  EPU  conditions  are 
within  the  design  objectives  specified 
by  10  CFR  Part  50.  Appendix  I,  and  the 
limitsof  lOCFRPart  20. 

Accident  Analysis  Impacts 

The  NRC  staff  reviewed  the  licensee's 
analyses  and  performed  confirmatory 
calculations  to  verfy  the  acceptability  of 
the  licensee's  calculated  doses  under 
accident  conditions.  Based  on  these 
calculations,  the  staff  concludes  that  the 
proposed  EPU  would  not  significantly 
increase  the  probability  or  consequences 
of  accidents  and  would  not  result  in  a 
significant  increase  in  the  radiological 
environmental  impact  of  ANO-2  under 
accident  conditions.  If  the  license 
amendment  request  is  approved,  the 
result  of  the  staffs  analyses  will  be 
presented  in  the  safety  evaluation 
issued  with  the  license  amendment. 

Severe  Accidents:  The  environmental 
effects  of  severe  accidents  outside  the 
design  basis  of  protection  and 
engineered  safety  systems  were  not 
evaluated  in  the  ANO-2  ER.  The  NRC 
staff  finds  that  the  EPU  will  not 


significantly  increase  the  probability  or 
consequences  of  accidents  and  will  not 
result  in  a  significant  increase  in  the 
radiological  environmental  impact  of 
ANO-2  under  accident  conditions. 

Fuel  Cycle  and  Transportation  Impacts 

The  EPU  will  involve  an  increase  in 
the  average  enrichment  of  the  fuel 
bundle.  The  environmental  impacts  of 
the  fuel  cycle  and  of  transportation  of 
fuel  and  wastes  are  described  in  10  CFR 
Part  51.  Tables  S-3  and  S-4,  specifically 
at  10  CFR  51.51  and  10  CFR  51.52. 
respectively.  ANO-2  FES  Section  5.5.3 
discusses  the  uranium  fuel  cycle  and 
transportation  impact  of  the  fuel  at 
original  issuance  of  the  operating 
license.  An  NRC  assessment  (53  FR 
30355,  dated  August  11,  1988,  as 
corrected  by  53  FR  32322,  dated  August 
24, 1988)  evaluated  the  applicability  of 
Tables  S-3  and  S^  to  higher  bumup 
cycles.  The  assessment  concluded  that 
there  is  no  significant  change  in 
environmental  impacts  for  fuel  cycles 
with  uranium  enrichments  up  to  5.0 
weight-percent  U-235  and  bumups  up 
to  60  gigawatt-days  per  metric  ton  of 
uranium  (GWd/MTU)  from  the 
parameters  evaluated  in  Tables  S-3  and 
S— 4.  In  Operating  License  Amendment 
178  dated  January  14,  1997,  the  NRC 
granted  Entergy's  request  to  increase  the 
fuel  enrichment  from  4.1  percent  to  5.0 
percent  at  ANO-2.  The  environmental 
effects  of  this  fuel  eiu-ichment  increase 
were  considered  at  that  time.  Since  the 
fuel  enrichment  for  the  EPU  will  not 
exceed  5.0  weight-percent  U-235.  and 
the  rod  average  discharge  exposure  will 
not  exceed  60  GWd/MTU,  the 
enviroiunental  impacts  of  the  proposed 
EPU  will  remain  bounded  by  these 
conclusions  and  is  not  expected  to  be 
significant. 

Summary 

The  NRC  staff  concludes  that  the 
proposed  EPU  will  not  significantly 
increase  the  probability  or  consequences 
of  an  accident,  will  not  introduce  any 
new  radiological  release  pathways,  will 
not  result  in  a  significant  increase  in 
occupational  or  public  radiation 
exposures,  and  will  not  result  in 
significant  additional  fuel  cycle 
environmental  impacts.  Accordingly, 
the  NRC  staff  concludes  that  no 
significant  radiological  environmental 
impacts  are  associated  with  the 
proposed  action.  Table  2  summarizes 
the  radiological  environmental  impacts 
of  the  EPU. 
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Table  2.— Summary  of  Radiological  Environmental  Impacts  of  Power  Uprate 


Surface  Water 

Groundwater  

Radiological  Waste  Stream  Impacts  .... 
Gaseous  Radioactive  Waste  Impacts  .. 

Liquid  Radioactive  Waste  Impacts  

Solid  Radioactive  Waste  Impacts: 

Wet  Waste  

Dry  Waste  

Irradiated  Reactor  Components  

Dose  Impacts: 

In-plant  Radiation  

Offsite  Doses  

Accident  Analysis  Impacts  

Fuel  Cycle  and  Transportation  Impacts 


No  change  in  radiological  impact  to  surface  water 

No  change  in  radiological  impact  to  ground  water 

No  changes  m  design  or  operation  of  waste  streams 

An  increase  in  release  rate  that  is  linearly  proportional  to  the  power  increase  will  be  expected 

No  change  in  ANO-2  liquid  release  policy 

No  appreciable  change  in  radioactive  secondary  resins  expected  due  to  EPU 

No  significant  changes  in  dry  waste  foreseen 

No  significant  changes  in  irradiated  components  torseen 

Even  though  some  RCS  activity  levels  are  elevated,  ih-plant  exposures  are  controlled  to  miti- 
gate worker  exposures 

Slight  increase  in  gaseous  activity  levels  possible  but  doses  will  remain  ALARA  and  within  10 
CFR  Part  20  limits. 

No  increase  in  the  probability  of  an  accident  Some  increase  m  consequences  of  an  accident 
but  still  within  NRC  acceptance  limits 

Increase  in  bundle  average  ennchment.  impacts  will  remain  within  the  conclusions  ot  Table  S- 
3  and  Table  S-*  of  10  CFR  Pan  51 


Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e..  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

The  estimated  cost  of  the  increase  in 
generating  capacity  is  approximately 
half  the  cost  projected  for  purchasing 
the  power  and  one-third  the  cost  of 
producing  the  power  by  constructing  a 
new  combined-cycle,  natural-gas-fueled 
facility  with  the  attendant 
environmental  impacts  of  construction 
and  operation.  The  licensee  concluded 
that  increasing  ANO-2  capacity  would 
be  an  economical  and  environmentally 
sound  option  for  increasing  power 
supply.  Furthermore,  unlike  fossil  fuel 
plants.  ANO-2  does  not  routinely  emit 
sulfur  oxides,  nitrogen  oxides, 
particulate,  matter  carbon  dioxide,  or 
other  atmospheric  pollutants  that 
contribute  to  greenhouse  gases  or  acid 
rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  different  than  those 
previously  considered  in  the  FES  for 
ANO-2,  dated  June  1977  (NUREG- 
0254). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  15,  2002,  the  NRC  staff 
consulted  with  Division  of  Radiation 
Control  and  Emergency  Management  of 
the  Arkansas  Department  of  Health, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comment. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  following:  The 
environmental  impacts  of  ANO-2  have 
been  described  in  (1)  the  FES.  dated 
June  1977  (NUREG-0254).  (2)  the  PULR. 
which  is  Enclosure  5  to  the  EPU 
application  dated  December  19,  2000. 
and  (3)  the  June  26  and  December  10. 
2001.  and  January  15.  2002.  RAl 
responses.  On  Januan,'  31.  2000.  as 
supplemented  bv  letters  dated  June  26. 
July  31.  and  September  21.  2000. 
Entergy  submitted  its  ER  supporting  the 
license  renewal  of  ANO-1.  The  staff 
Environmental  Impact  Statement  has 
been  issued  as  NUREG-1437. 
Supplement  3.  Supplement  3  addresses 
many  balance-of-plant  site  features  that 
are  common  to  ANO-1  and  ANO-2. 
Supplement  3  was  cited  in  Enclosure  5 
of  the  December  19.  2000.  license 
application  in  instances  where  site 
characteristics  common  to  both  ANO-1 
and  ANO-2  are  unchanged  by  the  EPl'. 
Documents  may  be  examined  and/or 
£opied  for  a  fee  at  the  NRC's  Public 
Document  Room,  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/wH-w. nrc.gov  (the  Electronic  Reading 
Room).  Persons  who  do  not  have  access 
to  ADAMS  or  who  encounter  problems 
in  accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  Public 
Document  Room  Reference  staff  bv 


telephone  at  1-800-397-4209,  or  301- 
415-2737,  or  by  e-mail  at  pdr@nrc.gov. 

Dated  at  Rockville,  Mar\'land.  this  19th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Reckley. 

.■\(tmg  Chief.  Section  1.  Project  Directorate 
IV.  Division  of  Licensing  Project  Management. 
Office  ofSuclear  Reactor  Regulation. 
|FR  Doc  02-9989  Filed  4-2,3-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Delay  in  issuance  of  the  Draft 
and  Final  Environmental  Impact 
Statements  for  the  Mixed  Oxide  Fuel 
Fabrication  Facility 

agency:  United  States  Nuclear 

Regulatory  Commission. 

ACTION:  Notice  of  change  in  schedule. 


SUMMARY:  On  March  7.  2001.  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA).  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  published  a  Notice 
of  Intent  (NO!)  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  Mixed  Oxide  (MOX)  Fuel 
Fabrication  Facility  (66  FR  13794).  NRC 
staff  subsequently  held  scoping 
meetings,  and  issued  a  Scoping 
Summary-  Report  in  connection  with 
preparing  the  EIS.  NRC  staff  planned  to 
issue  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  Februar\'  27,  2002 
NRC  staff  decided  this  schedule  needed 
to  be  changed  when,  in  January  2002. 
the  U.S.  Department  of  Energy  (DOE) 
announced  its  decision  to  alter  its 
planned  hybrid  approach  for  surplus 
weapons  plutonium  disposition  [65  FR 
1608].  The  Plutonium  Immobilization 
Plant  (PIP)  that  DOE  had  planned  to 
build  and  operate  as  part  of  its  hybrid 
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approach  will  not  be  built.  Instead.  DOE 
decided  that  34  metric  tons  of  surplus 
weapons  plutonium  would  be  converted 
into  MOX  fuel  at  the  proposed  MOX 
facility.  During  the  scoping  process, 
immobilization  of  plutonium  was 
identified  as  one  of  the  No  Action 
Alternatives  to  be  evaluated  in  the  EIS 
for  the  proposed  MOX  facility.  DOEs 
decision  not  to  build  the  PIP  and 
convert  all  of  the  plutonium  into  MOX 
fuel  requires  design  changes  to  the 
proposed  MOX  facility.  These  design 
changes  were  generally  described  in  a 
February'  13.  2002.  public  meeting 
between  the  NRC  staff  and  the 
applicant.  Duke  COGEMA  Stone  & 
Webster  (DCS).  The  NRC  staff  found  that 
due  to  these  changes.  DCS  would  be 
required  to  submit  a  supplemental 
Environmental  Report  (ER).  and  that  the 
DEIS  should  not  be  issued  until  after  the 
supplemental  ER  is  received  and 
reviewed.  The  supplemental  ER  is 
expected  to  be  submitted  in  July  2002. 
and  the  NRC  staff  anticipates  issuing  the 
DEIS  in  Februar>-  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  or  technical  information 
associated  with  the  proposed  MOX 
facility,  please  contact;  Tim  Johnson  at 
(301)  415-7299.  or  Drew  Persinko  at 
(301)  415-6522.  For  general  information 
on  the  NRC  NEPA  process,  please 
contact:  Tim  Harris  at  (301)  415-6613. 

Availability  of  Documents  for  Review: 
Information  and  documents  associated 
with  the  MOX  project  are  available  for 
public  review  through  our  electronic 
reading  room:  http://wwH-.nrc.gov/ 
reading-rm.html.  Documents  may  also 
be  obtained  from  NRC's  Public 
Document  Room  at  U.S.  Nuclear 
Regulator*'  Commission,  Public 
Document  Room.  Washington.  DC 
20555. 

SUPPLEMENTARY  INFORMATION: 

Background:  In  January  2000.  DOE 
issued  its  Record  of  Decision  (ROD)  for 
the  Surplus  Plutonium  Disposition 
Final  EIS  (65  FR  1608).  The 
fundamental  purpose  of  the  DOE 
program  is  to  ensure  that  plutonium 
produced  for  nuclear  weapons  and 
declared  excess  to  national  security 
needs  is  converted  to  forms  that  are 
inaccessible  and  unattractive  for  nuclear 
weapons.  In  its  ROD.  DOE  announced 
that  it  had  decided  to  use  a  hybrid 
approach  for  the  disposition  of  surplus 
weapons  plutonium,  and  that  the 
facilities  would  be  located  at  DOE's 
Savannah  River  Site  (SRS)  in  South 
Carolina.  The  first  approach  described 
in  the  ROD  was  immobilization  of 
approximately  17  metric  tons  of  surplus 
plutonium.  Immobilization  would 
involve  placing  the  weapons  plutonium 


into  canisters  at  the  PIP,  and  filling  the 
canisters  with  vitrified  waste  from  the 
SRS  high-level  waste  (HLW)  tanks.  The 
second  approach  would  have  converted 
up  to  33  metric  tons  of  surplus 
plutonium  into  MOX  fuel  at  the 
proposed  MOX  facility. 

DOE  selected  DCS  to  design,  build, 
and  operate  the  proposed  MOX  fuel 
fabrication  facility.  DCS  submitted  its 
ER  for  the  MOX  facility  to  NRC  on 
December  19.  2000,  and  submitted  its 
construction  authorization  request 
(CAR)  to  NRC  on  February  28,  2001.  The 
NRC  staff  has  been  reviewing  the  CAR 
and  ER  to  determine  whether  DCS 
should  be  authorized  to  begin 
constructing  the  proposed  MOX  facility, 

NRC  staffheld  scoping  meetings  to 
gather  comments  from  members  of  the 
public  in  April  and  May  2001,  and 
issued  a  Scoping  Summary  Report  of 
those  comments  in  August  2001. 
However,  because  of  the  changes  in  the 
project  (summarized  above  and 
discussed  below).  NRC  has  decided  to 
delay  issuance  of  the  DEIS. 

Cancellation  of  Plutonium 
Immobilization  Plant:  In  DOE's  2003 
Fiscal  Year  budget,  it  stated  that  the 
immobilization  approach  will  not  be 
pursued.  The  Plutonium  Immobilization 
Plant  (PIP)  was  one  of  the  three  facilities 
planned  as  part  of  DOE's  hybrid 
approach  for  surplus  weapons 
plutonium  disposition  (65  FR  1608). 
Under  DOE's  new  plan,  approximately  6 
metric  tons  of  plutonium  previously 
destined  for  immobilization  would  be 
processed  in  the  re-designed  proposed 
MOX  facility.  Plutonium  that  is  too 
costly  to  convert  to  MOX  fuel  would  be 
disposed  of  as  waste  by  DOE. 

During  EIS  scoping,  immobilization  of 
all  surplus  plutonium  was  identified  as 
one  of  the  No  Action  Alternatives  for 
the  MOX  facility  EIS.  DOE's 
cancellation  of  the  PIP  requires  that 
discussions  of  this  No  Action 
Alternative  in  the  DEIS  be  reconsidered. 

The  NRC  staff  believes  that  it  would 
be  difficult  for  the  public  to  comment 
effectively  on  the  DEIS  if  it  were  issued 
in  its  current  form,  since  the 
immobilization  No  Action  Alternative 
arose  from  public  comments  received 
during  the  scoping  process.  The  NRC  is  ^ 
reviewing  how  it  will  present  the 
second  No  Action  Alternative  in  the 
DEIS. 

Additional  Changes  in  the  Proposed 
DOE  Action:  As  a  result  of  the  PIP 
cancellation,  6  metric  tons  of 
plutonium.  originally  slated  for 
immobilization  (designated  as  alternate 
feedstock),  and  2  metric  tons  from 
additional  sources,  would  now  be 
processed  in  a  re-designed  proposed 
MOX  facility.  The  alternate  feedstock 


includes  impurities  that  would  require 
more  processing  than  the  plutonium 
already  scheduled  for  conversion  into 
MOX  fuel.  In  addition,  the  amount  of 
high-alpha  waste  produced  from  the 
MOX  facility  would  be  greater,  due  to 
processing  of  the  alternate  feedstock. 
The  current  MOX  facility  design  will  be 
updated  to  include  new  or  additional 
equipment  and  processing  steps  to 
accommodate  the  additional  plutonium. 

In  addition  to  the  changes  in  the 
proposed  MOX  fuel  fabrication  facility 
prompted  by  the  PIP  cancellation.  DOE 
plans  to  construct  and  operate  a  new 
waste  processing  building  at  the  SRS  to 
solidify  the  MOX  waste  streams  (high- 
alpha  and  uranium)  that  were  originally 
planned  to  go  to  DOE's  HLW  tanks  at 
the  SRS. 

Resulting  Changes  in  the  Proposed 
NRC  MOX  DEIS:  The  DEIS  will  be 
revised  to  include  and  evaluate  the 
proposed  changes  to  the  MOX  fuel 
fabrication  facility,  including  new  and/ 
or  altered  equipment  plans,  additional 
processing  steps  and  the  consequent 
hazards,  and  the  additional  waste 
generated.  The  DEIS  will  also  evaluate 
the  changes  to  the  waste  processing 
plans,  including  construction  and 
operation  of  a  new  DOE  facility.  Finally, 
the  DEIS  will  be  revised  to  evaluate  the 
impacts  of  transporting  and  using  the 
additional  MOX  fuel.  The  impacts 
related  to  reactor  use  of  MOX  fuel,  as 
described  in  the  ER.  consider  only  fuel 
converted  from  25.5  metric  ton  of 
surplus  plutonium.  and  not  the  34 
metric  ton  now  scheduled  to  be 
converted  into  MOX  fuel  at  the 
proposed  MOX  facility. 

Your  Comments  are  Requested:  The 
NRC  is  hereby  soliciting  comments  on 
our  plans  for  the  DEIS  to  accommodate 
the  changes  in  the  DOE  and  DCS 
programs.  We  would  specifically  like 
you  to  conament  on: 

(1)  How  the  immobilization  of  surplus 
plutonium  as  a  No  Action  Alternative 
should  be  discussed  in  the  DEIS,  since 
DOE  has  canceled  plans  to  build  the 
Plutonium  Immobilization  Plant. 

(2)  Whether  there  are  additional 
reasonable  alternatives  not  identified 
during  scoping  that  should  be 
considered  in  the  DEIS,  in  light  of  the 
changes  described  above.  As  discussed 
in  the  Scoping  Summary  Report.  NRC  is 
considering  the  enviroimiental  impacts 
of  the  proposed  action  (construction  and 
operation  of  the  proposed  MOX  fuel 
fabrication  facility),  continued  storage  of 
surplus  plutonium  at  existing  DOE  sites, 
and  immobilization  of  surplus 
plutonium.  If  the  immobilization 
alternative  is  not  considered,  then  the 
DEIS  would  only  evaluate  the  proposed 
action  and  one  No  Action  Alternative. 
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Please  submit  your  comments  on  or 
before  August  30,  2002.  Written 
comments  should  be  mailed  to  Mike 
Lesar,  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration.  Mail 
Stop  T-6D59.  U.S.  Nuclear  Regulatory^ 
Commission,  Washington,  DC  20555. 
Comments  will  also  be  accepted  by  e- 
mail.  Interested  parties  may  e-mail  their 
comments  to  teh@nrc.gov.  Comments 
will  also  be  accepted  by  fax  at  (301) 
415-5398,  Attention:  Tim  Harris. 

Tentative  Schedule:  Based  on 
available  information,  and  assuming 
DCS  submits  a  supplemental  ER  in  July 
2002.  NRC  has  revised  the  EIS  schedule 
as  follows: 
Conduct  Acceptance  Review  of  DCS 

Supplemental  Environmental 

Report— August  2002 
Conduct  Informational  Meetings — 

September  2002 
Issue  Draft  Environmental  Impact 

Statement— February  2003 
Public  Comment  on  DEIS — February- 
April  2003 
Issue  Final  Environmental  Impact 

Statement— August  2003 

Signed  in  Rockville.  MD.  this  17th  day  of 
.■\pnl.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig. 

Chipf.  Environmental  and  Performance 
Assessment  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  02-9991  Filed  4-23-02:  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  May  2—4,  2002,  in  Conference  Room 
T-2B3,  11545  Rockville  Pike.  Rockville. 
Mar\'land.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Monday,  November  26, 
2001  (66  FR  59034). 

Thursday,  May  2,  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-10:30  a.m.:  Brunswick 
Steam  Electric  Plant,  Units  1  &■  2  Core 
Power  Uprate  (Open/Closed) — The 
Coiimiittee  will  hear  presentations  by 


and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
Carolina  Power  and  Light  Company 
regarding  the  license  amendment  to 
increase  core  power  level  by 
approximatelv  15%  for  the  Brunswick 
Steam  Electric  Plant.  Units  1  &  2. 
pursuant  to  the  General  Electric  Nuclear 
Energy  Extended  Power  Uprate 
Program. 

[Note:  A  portion  of  this  session  may  be 
closed  to  discuss  General  Electric  proprietary 
information.) 

10:45  a.m.-l  1 .45  a.m.:  Expert  Panel 
Recommendations  on  Source  Term  for 
High  Burnup  and  Mixed  Oxide  IMOXI 
Fuel  (Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  Expert  Panel's 
recommendations  on  source  term  for 
high  burnup  and  MOX  fuel  and  on 
revising  NUREG-1465.  'Accident 
Source  Terms  for  Light-Water  Nuclear 
Power  Plants." 

12:45  p.m.-l :45  p.m.:  Confirmafon- 
Research  Program  on  High  Burnup  Fuel 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Office  of 
Nuclear  Reactor  Regulation  and  the 
Office  of  Nuclear  Regulatory  Research 
regarding  their  views  on  the  need  for  the 
confirmatory'  research  program  on  high 
burnup  fuel. 

1:45  p.m.-2:45  p.m.:  Subcommittee 
Report  (Open) — Report  by  the  Chairman 
of  the  ACRS  Subcommittee  on  Reactor 
Fuels  regarding  the  staffs  draft  Safety 
Evaluation  Report  on  the  Duke  Cogema 
Stone  &  Webster  application  for  a 
construction  authorization  for  a 
proposed  MOX  Fuel  Fabrication  Facility 
that  was  discussed  during  the  April  10. 
2002  Subcommittee  meeting,  and  other 
related  matters. 

3  p.m.-6:15  p.m.:  Safeguards  and 
Security  Activities  (Closed) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  ongoing  and  planned  NRC 
activities  in  the  safeguards  and  security 
areas. 

(Note:  The  entire  session  will  be  closed  to 
protect  national  security  information  and 
safeguards  information.) 

6:30  p.m.-7:15  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Friday,  May  3.  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 


8:35  a.m.-l  1:30  AM     PHEBUS-FP. 
PHEBVS-2K  and  PHEBVS-LOCA 
International  Projects  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  French  PHEBUS- 
FP  Project  regarding  the  recent  results  of 
the  PHEBUS-FP  Project  and  plans  for 
die  PHEBUS-2K  and  PHEBUS-LOCA 
Projects. 

1 1 :45  a.m.-l 2:30  p.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

1 :30  p  m.-l  :45  p.m. :  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Conrmittee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

1 :45  p.m.-7:00  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday.  May  4.  2002 

8:30  a.m.-12:30  p  m.:  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
continue  its  discussion  of  proposed 
ACRS  reports. 

12:30  p.m.-l  :00  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462)  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry' 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify- 
Dr.  Sher  Bahadur.  ACRS.  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary'  time  during  the 
meeting  for  such  statements.  Use  of  still. 
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motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  piirpose  may  be  obtained 
by  contacting  Dr.  Sher  Bahadur  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Eh-.  Sher  Bahadur  if 
such  rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d) 
Public  Law  92-463, 1  have  determined 
that  it  is  necessary  to  close  portions  of 
this  meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b{c)(4).  to  protect  national  security 
information  per  5  U.S.C.  552b{c)(l),  and 
to  protect  safeguards  information  per  5 
U.S.C.  552b(c)(3). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportxinity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher  Bahadur 
(telephone  301-415-0138).  between 
7:30  a.m.  and  4:15  p.m.,  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov.  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  tiie  Ihiblicly  Available  Records 
System  (PARS)  component  of  NRC's 
docimient  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m..  EDT,  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  April  18,  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  02-9993  Filed  4-23-02;  8:45  am] 
aiLIJNG  COOE  TSM-OV-P 


NUCLEAR  REGULATORY 
COMMISSION 

Report  to  CongrsM  on  Abnormal 
OccurrsncM  Fiscal  Year  2001 
OisMmirtatlon  of  Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974  (Pub.  L.  93- 
438)  identifies  an  abnormal  occurrence 
(AO)  as  an  unscheduled  incident  or 
event  that  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety.  The  Federal  Reports 
Elimination  and  Sunset  Act  of  1995 
(Pub.  L.  104-66)  requires  that  AOs  be 
reported  to  Congress  annually.  Ehiring 
fiscal  year  2001,  two  events,  one  at  a 
facility  licensed  by  the  NRC  and  the 
other  at  a  facility  licensed  by  an 
Agreement  State  were  determined  to  be 
AOs.  These  events  are  discussed  below. 
As  required  by  Section  208,  the 
discussion  for  each  event  includes  the 
date  and  place,  the  nature  and  probable 
consequences,  the  cause  or  causes,  and 
the  action  taken  to  prevent  recurrence. 
Each  event  is  also  being  described  in 
NUREG-0090.  Vol.  24.  "Report  to 
Congress  on  Abnormal  Occurrences, 
Fiscal  Year  2001."  This  report  will  be 
available  electronically  at  the  NRC  Web 
site  http://www.nrc.gov/reading-nn/doc- 
collections/n  uregs/ staff/. 

Nuclear  Power  Plants 

None  of  the  events  that  occurred  at 
U.S.  nuclear  power  plants  during  this 
reporting  period  was  significant  enough 
to  be  reported  as  an  AO. 

Fuel  Cycle  Facilities  (Other  Than 
Nuclear  Powrer  Plants) 

None  of  the  events  that  occurred  at 
fuel  cycle  facilities  during  this  reporting 
period  was  significant  enough  to  be 
reported  as  an  AO. 

Other  NRC  Licensees  (Industrial 
Raftiographers.  Medical  Institutions, 
etc.) 

01-1     Occupational  Overexposure  at 
Southeast  Missouri  State  University  in 
Cape  Girardeau.  Missouri 

Date  and  Place— ]une  13-16,  2000. 
Southeast  Missouri  State  University  (the 
university).  Cape  Girardeau,  Missouri. 
The  information  available  to  the  staff 
prior  to  the  publication  of  the  FY  2000 
report  was  not  sufficient  to  determine  if 
this  event  met  the  AO  criteria. 

Nature  and  Probable  Consequences — 
In  1970,  the  university  was  licensed  by 
the  Atomic  Energy  Commission.  NRC's 
predecessor,  to  possess  and  use  up  to 
185  megabecquerel  (MBq)  [5  millicurie 
(5  mCi)l  of  americium-241  (Am-241)  in 
unsealed  form.  The  authorized  user  of 


ths  Am-241  died  in  1980.  In  1991.  the 
imiversity  requested  and  received  an 
amendment  to  its  NRC  license  to 
remove  authorization  to  possess  and  use 
certain  radionuclides,  including  Am- 
241.  The  university  disposed  of  some 
radionuclides  in  its  possession  but 
inadvertently  kept  the  unsealed  Ara- 
241. 

On  February  16,  2000,  a  routine  NRC 
inspection  at  the  university  found  that 
the  radiation  program  had  deteriorated 
significantly.  Specifically,  since  August 
1, 1999,  the  university  had  been  without 
a  radiation  safety  officer  (RSO),  and  the 
university  officials  were  not  sure 
whether  they  had  radioactive  materials 
in  their  possession  or  what  materials 
they  were  authorized  to  possess.  They 
did  not  know  the  general  terms  and 
conditions  of  their  license.  During  the 
inspection,  the  licensee  and  an  NRC 
inspector  found  an  apparently  empty 
vial  labeled  as  containing  185  MBq  (5 
mCi)  of  Am-241  in  a  safe,  located  in  the 
basement  of  the  university,  along  with 
additional  unauthorized  material. 

After  the  discovery  of  the 
unauthorized  material,  the  university 
hired  a  consultant  to  characterize  the 
material  in  the  safe,  and  assess 
contamination  in  and  around  the  area. 
On  April  19,  2000,  the  consultant 
inventoried  the  contents  of  the  safe  and 
foimd  elevated  radiation  levels  in  the 
room  where  the  safe  was  located.  On 
Jime  13,  2000,  the  consultant  began  to 
perform  surveys  and  decontamination 
activities  and  identified  loose  Am-241 
contamination. 

Inadequate  radiological  surveys  and 
poor  handling  techniques  used  by  the 
consultant  resulted  in  contamination  in 
a  number  of  areas  in  the  basement. 

On  June  21,  2000.  the  NRC  initiated 
a  special  inspection  in  response  to  a 
report  from  die  university  on  loose  Am- 
241  contamination.  NRC  surveys 
independently  confirmed  the  Am-241 
contamination. 

The  licensee  restricted  access  to  all 
contaminated  areas,  interrupted  the 
decontamination  process,  and 
performed  internal  dose  assessments  of 
individuals  potentially  exposed  to  Am- 
241  contamination.  These  assessments 
indicated  that  the  consultant  received  a 
calculated  committed  dose  equivalent  to 
the  bone  surface  of  2630  millisievert 
(263  rem).  The  consultant  has  seen  a 
doctor,  had  one  therapeutic  medical 
treatment,  and  no  adverse  health  effects 
are  expected.  The  licensee  hired  a 
second  consultant  to  complete  the 
decontamination  process. 

Cause  or  Causes — ^The  licensee 
possessed  radioactive  material  not 
authorized  by  the  NRC  license  and 
failed  to  perform  adequate  radiation   ' 
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surveys,  including  air  sampling  to 
measure  airborne  radioactivity  present 
during  the  inventory  and 
decontamination  activities.  The  survey 
instnmients  were  incapable  of  detecting 
alpha  activity  which  is  needed  to 
identify  the  presence  of  Am-241.  In 
addition,  from  August  1, 1999,  to  July 
10,  2000,  the  licensee  had  no  RSO  to 
oversee  and  ensiu'e  implementation  of 
an  effective  radiation  protection 
program. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  appointed  a 
new  RSO  and  revised  its  radiation  safety 
program,  with  an  emphasis  on  inventory 
control.  Specifically,  the  university 
implemented  new  property  control  and 
surplus  inventory  policies  and 
procedures  that  included:  (1)  Review 
and  approval  by  the  RSO  of  property 
transfers  of  potentially  contaminated 
equipment,  (2)  surveys  of  surplused 
equipment  for  contamination  control, 
and  (3)  training  of  personnel  in  the 
correct  procedures  for  surplusing 
equipment  containing  radioactive 
material. 

NRC— On  September  13.  2001,  the 
NRC  issued  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
against  the  imiversity  for  the  violation 
associated  with  the  June  2000  radiation 
overexposure  to  the  consultant.  The  fine 
was  $11,000.  The  NRC  also  issued 
Information  Notice  2001-01  to 
emphasize  the  importance  of  accurate 
inventory  controls  to  prevent 
unauthorized  possession  of  radioactive 
material. 

This  event  is  closed  for  the  purpose 
of  this  report. 


Agreement  State  Licensees 

AS  01-1    Industrial  Radiography 
Occupational  Overexposure  at  Quality 
Inspection  Services,  Inc.,  in 
Jacksonville,  Florida 

Date  and  P7ace— February  16,  2001. 
Quality  Inspection  Services.  Ldc, 
Jacksonville.  Florida. 

Nature  and  Probable  Consequences — 
Based  on  discussions  with  the  involved 
individuals,  it  was  determined  that  a 
radiographer  retracted  a  2.15 
terabecquerel  (58  curie)  iridium-192 
soiu"ce  into  what  was  thought  to  be  a 
locked,  shielded,  and  fully  retracted 
position  inside  the  radiography  camera. 
In  setting  up  for  the  next  shot,  the 
radiographers  noticed  that  the  source 
had  not  been  secured  in  the  off  position 
after  the  previous  shot  and  that  their 
survey  meters  and  their  pocket 
dosimeters  were  off  scale.  The 
radiographers  immediately  retracted  the 


source  to  its  fully  shielded  position  and 
exited  the  working  area.  Film  badges 
belonging  to  the  radiographers  indicated 
exposures  of  29  mSv  (2.9  rem)  and  392 
mSv  (39.2  rem).  For  the  radiographer 
with  the  highest  exposure,  blood  tests 
were  normal  and  he  declined  further 
testing.  No  adverse  health  effects  are 
expected. 

Cause  or  Causes — The  radiographers 
failed  to  perform  an  adequate  survey  of 
the  radiography  camera  after  performing 
radiographic  operations.  In  addition,  the 
alarming  ratemeter  worn  by  one  of  the 
radiographers  was  not  turned  on  during 
radiography.  The  alarming  ratemeter  for 
the  second  radiographer  had  a  low 
battery  and  did  not  produce  an  audible 
alarm. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  ronducted  a 
reenactment  of  the  event  and.  based  on 
lessons  learned,  the  training  procedures 
were  revised  to  prevent  future  incidents. 

State  Agency— The  State  of  Florida 
Bureau  of  Radiation  Control  determined 
that  the  radiographer  failed  to  follow 
procedures  and  took  enforcement  action 
against  the  licensee.  The  State  reviewed 
and  accepted  the  licensee's  corrective 
actions,  which  included  refresher 
training. 

This  event  is  closed  for  the  purpose 
of  this  report. 
***** 

Dated  at  Rockville.  Maryland  this  18th  day 
of  April.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission . 
|FR  Doc.  02-9995  Filed  4-23-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600] 

NRC  Enforcement  Policy;  Modification, 
Medical  Use 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Policy  statement:  Modification. 

SUMMARY:  In  conjunction  with  a  major 
revision  of  10  CFR  part  35,  published  in 
today's  Federal  Register,  the  Nuclear 
Regulatory  Commission  is  amending  its 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions."  NUREG-1600  (Enforcement 
Policy).  This  change  to  the  Enforcement 
Policy  revises  the  examples  of  severity 
levels  for  violations  associated  with  the 
requirements  to  use  written  directives 
for  certain  medical  uses  of  byproduct 


material;  and  to  develop,  implement, 
and  maintain  certain  procedures  for 
medical  uses  that  require  a  written 
directive  (10  CFR  35.40  and  35.41). 
These  examples  are  used  in  the 
enforcement  process  to  provide 
guidance  for  determining  the 
significance  of  a  particular  violation. 

DATES:  Consistent  with  the  rulemaking 
to  revise  10  CFR  part  35,  this  action  is 
effective  November  25,  2002.  Comments 
on  this  change  to  the  NRC's 
Enforcement  Policy  should  be  submitted 
not  later  than  30  days  following  the 
effective  date  and  will  be  considered  by 
the  NRC  before  the  next  revision  of  the 
Enforcement  Policy. 

ADDRESSES:  Submit  written  comments 
to:  Michael  T  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  Mail  Stop:  T6D59,  U.S. 
Nuclear  Regulatorv  Commission. 
Washington,  DC  20555-0001.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m..  Federal  workdays. 
Copies  of  conunents  received  may  be 
examined  at  the  NRC  Pubhc  Document 
Room,  Public  File  area  0-1F21,  11555 
Rockville  Pike.  Rockville.  Mar\land. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Congel,  Director,  Office  of 
Enforcement,  (301)  415-2741.  E-mail: 
fjc@nrc.gov  OT  John  Lubinski,  Office  of 
Enforcement,  (301)  415-2740.  E-mail: 
jwl@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  separate  action  published  in 
today's  Federal  Register,  the  NRC  is 
revising  its  regulations  in  10  CFR  part 
35  governing  the  medical  use  of 
byproduct  material  to  make  the 
requirements  risk-informed  and  more 
performance-based.  Before  this  revision, 
10  CFR  35.32  required  a  quality- 
management  program  to  provide  high 
confidence  that  byproduct  material  or 
radiation  from  byproduct  material 
would  be  administered  as  directed  by 
the  physician  who  is  the  authorized 
user  of  the  material  under  the  NRC 
license.  Among  other  things,  the  quality 
management  program  had  to  assure  that, 
for  certain  medical  uses,  a  wTitten 
directive  was  prepared  and  signed  by 
the  authorized  user.  Before  this  revision 
to  the  regulations,  the  term 
"misadministration"  was  used  to  denote 
certain  errors  in  administering 
byproduct  material,  or  the  radiation 
from  byproduct  material,  to  humans. 
The  terms  "written  directive"  and 
"misadministration"  were  defined  in  10 
CFR  35.2, 
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In  the  revision  of  10  CFR  part  35 
published  today,  the  requirement  to  use 
written  directives  has  been  moved  to 
§35.40.  The  terms  "quality  management 
program"  and  "misadministration  "  are 
no  longer  used.  The  term  "medical 
event"  is  used  to  denote  certain  errors 
in  administering  byproduct  material,  or 
the  radiation  from  byproduct  material, 
to  humans.  This  term  is  now  defined  in 
10  CFR  35.2.  The  new  §  35.41  requires 
that  the  licensee  develop,  implement, 
and  maintain  written  procedures  for 
medical  uses  that  require  a  written 
directive.  Among  other  things,  the 
written  procedures  must  provide  high 
confidence  that  each  administration  of 
byproduct  material,  or  radiation  from 
byproduct  material,  is  in  accordance 
with  the  written  directive. 

Minor  conforming  changes  are  being 
made  to  the  examples  in  the  NRC 
Enforcement  Policy  that  formerly 
referred  to  the  terms  "quality 
management  program"  and 
"misadministration."  The  examples  are 
being  changed  to  reflect  the  new  terms 
"written  procedures  for  administrations 
requiring  a  written  directive"  and 
"medical  event." 

The  last  substantive  change  to  the 
examples  in  the  NRC  Enforcement 
Policy  that  relate  to  errors  in  medical 
uses  was  published  at  58  FR  17321 
(April  2, 1993).  At  that  time,  the 
examples  were  changed  to  provide 
greater  emphasis,  and  attach  greater 
importance,  to  violations  that  are 
indicative  of,  or  flow  from,  deficiencies 
of  a  programmatic  nature.  Programmatic 
deficiencies  have,  as  their  root  cause,  an 
underlying  weakness  in  some  part  of  the 
licensee's  program  for  preventing 
medical  events  that  is  more  widespread 
than  simple  occasional  human  error 
(e.g.,  failure  to  develop  and  implement 
adequate  written  procedures  for 
administrations  that  require  a  written 
directive,  failure  to  train  personnel  on 
the  procedures,  or  failure  to  follow 
procedures).  Programmatic  deficiencies 
are  correctable,  and  pose  the  risk  of 
additional  occurrence  if  effective 
corrective  action  is  not  taken. 

Conversely,  the  1993  changes 
reflected  a  reduced  severity  level  for 
individual  violations  that  represent 
isolated  mistakes  involving  human  error 
made  in  the  diagnosis  or  treatment  of 
individual  patients  with  byproduct 
material.  The  Commission  continues  to 
believe  that  the  examples  established  in 
1993  are  appropriate,  with  minor 
modifications  to  conform  to  the 
terminology  used  in  the  newly  revised 
10  CFR  part  35. 


The  examples  use  the  terms 
"substantial  programmatic  failure"  and 
"programmatic  weakness."  To 
differentiate  between  these  two  terms, 
"substantial  programmatic  failure" 
applies  in  cases  where  the  licensee  fails 
to  establish  or  effectively  implement 
one  or  more  of  the  requirements  in  10 
CFR  35.40  or  35.41.  The  failure  could  be 
due  to  a  serious  omission  in  the 
procedures  required  under  10  CFR  35.41 
or  to  a  failure  to  train  employees  to 
follow  procedures.  "Programmatic 
weakness"  indicates  that  the  failure  is 
more  widespread  than  simple 
occasional  human  error.  For  example, 
the  term  "programmatic  weakness" 
would  apply  in  a  situation  where 
licensee  employees  are  trained  to  check 
the  calculation  of  radiation  dose  to  be 
administered  for  a  certain  treatment  and 
normally  do  so;  however,  there  have 
been  failures  to  meet  this  requirement 
on  a  number  of  occasions  because  of 
staffing  shortages,  and  one  of  those 
occasions  results  in  a  medical  event. 

Paperwork  Reduction  Act 

This  final  change  to  the  NRC 
Enforcement  Policy  does  not  contain 
new  or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

A-cordingly,  the  NRC  Enforcement 
Policy  is  amended  to  read  as  follows: 

General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions 


SUPPLEMENT  VI— FUEL  CYCLE  AND 
MATERIALS  OPERATIONS 


A.  Severity  Level  I — Violations 
involving  for  example: 


4.  Failure  to  use  a  properly  prepared 
written  directive  as  required  by  10  CFR 
35.40;  or  failure  to  develop,  implement, 
or  maintain  procedures  for 
administrations  requiring  a  written 
directive  as  required  by  10  CFR  35.41; 
that  results  in  a  death  or  serious  injury 
(e.g.,  substantial  organ  impairment). 

B.  Severity  Level  n — Violations 
involving  for  example: 

*        *        »        *        * 

3.  A  substantial  programmatic  failure 
to  implement  written  directives  or 
procedures  for  administrations  requiring 
a  written  directive,  such  as  a  failure  of 
the  licensee's  procedures  to  address  one 
or  more  of  the  elements  in  10  CFR  35.40 
or  35.41.  or  a  failure  to  train  persoimel 
in  those  procedures,  that  results  in  a 
medical  event. 

C.  Severity  Level  ID— Violations 
involving  for  example: 

***** 

5.  A  substantial  programmatic  failure 
to  implement  written  directives  or 
procedures  for  administrations  requiring 
a  written  directive,  such  as  a  failure  of 
the  licensee's  procedures  to  address  one 
or  more  of  the  elements  in  10  CFR  35.40 
or  35.41,  or  a  failure  to  train  personnel 
in  those  procedures,  that  does  not  result 
in  a  medical  event.  Failiire  to  report  a 
medical  event.  A  programmatic 
weakness  in  the  implementation  of 
written  directives  or  procedures  for 
administrations  requiring  a  written 
directive,  whether  or  not  a  medical 
event  occurs. 

D.  Severity  Level  IV — Violations 
involving  for  example: 
***** 

3.  Failure  to  use  a  properly  prepared 
written  directive  as  required  by  10  CFR 
35.40  or  failure  to  follow  procedures  for 
administrations  requiring  a  written 
directive  as  required  by  10  CFR  35.41, 
whether  or  not  a  medical  event  occurs, 
provided  that  the  failures:  (1)  Are 
isolated;  (2)  do  not  demonstrate 
programmatic  weakness  in 
implementation;  and  (3)  have  limited 
consequences  if  a  medical  event  is 
involved. 

Dated  at  Rockyille,  Maryland,  this  18th  day 
of  April,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-9992  Filed  4-23-02;  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
Information  Collection:  Rl  25-49 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  an  information 
collection.  RI  25-49,  Verification  of 
Full-Time  School  Attendance,  is  used  to 
verify  that  adult  student  annuitants  are 
entitled  to  payments.  OPM  must 
confirm  that  a  full-time  enrollment  has 
been  maintained. 

Approximately  10,000  RI  25-49  forms 
are  completed  annually.  Each  form  takes 
approximately  60  minutes  to  complete. 
The  annual  estimated  burden  is  10,000 
hours. 

Comments  are  particularly  invited  on: 

— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  please 
contact  Mary  Beth  Smith-Toomey  at 
(202)  606-8358,  FAX  (202)  418-3251  or 
via  E-mail  at  mbtooi7iey@opin.gov. 
Please  include  a  mailing  address  with 
your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349A,  Washington,  DC 
20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 

Donna  G.  Lease,  Team  Leader,  Desktop 
Publishing  &  Printing  Team.  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 


Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

[FR  Doc.  02-9955  Filed  4-23-02;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Reciearance  of 
a  Revised  information  Collection:  R! 
25-37 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22.  1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  an  information 
collection.  RI  25-37,  Evidence  to  Prove 
Dependency  of  a  Child,  is  designed  to 
collect  sufficient  information  for  OPM 
to  determine  whether  the  surviving 
child  of  a  deceased  federal  employee  is 
eligible  to  receive  benefits  as  a 
dependent  child. 

Approximately  250  forms  are 
completed  annually.  We  estimate  it 
takes  approximately  60  minutes  to 
assemble  the  needed  documentation. 
The  aimual  estimated  burden  is  250 
hours. 

For  copies  of  this  proposal,  please 
contact  Mary  Beth  Smith-Toomey  at 
(202)  606-8358,  FAX  (202)  418-3251  or 
via  E-mail  at  mbtoomey@opm.gov. 
Please  include  a  mailing  address  with 
your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to 

Ronald  Melton,  Chief,  Operations 
Support  Division,  Retirement  cind 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349A,  Washington,  DC 
20415; and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Building,  NW,  Room  3002, 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 


Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

|FR  Doc  02-9954  Filed  4-23-02;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedule  C  in 
the  excepted  ser\'ice.  as  required  by 
Civil  Service  Rule  V'l,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Shiven,',  Director.  Washington  Ser\'ice 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Individual 
authorities  established  under  Schedule 
C  between  March  1.  2002.  and  March 
31.  2002.  appear  in  the  listing  below 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  lune  30  will  also  be  published, 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  March  2002; 

Council  on  Environmental  Quality 

Environmental  Research  Assistant  to 
the  Chief  of  Staff.  Effective  March  4, 
2002. 

Department  of  Agriculture 

Director  of  Advance  to  the  Deputy 
Chief  of  Staff,  Communications. 
Effective  March  7.  2002. 

Staff  Assistant  to  the  Administrator. 
Foreign  Agriculture  Service.  Effective 
March  12,  2002. 

Director,  Legislative  and  Public 
Affairs  Staff  to  the  Deputy  Under 
Secretary-.  Rural  Development.  Effective 
March  12,  2002. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  March  12,  2002. 

Confidential  Assistant  to  the 
Administrator.  Rural  Business  and 
Cooperative  Service.  Effective  March  19, 
2002. 

Director  of  Speech  Writing  to  the 
Director  of  Communications.  Effective 
March  19,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations 
Effective  March  21,  2002. 
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Confidential  Assistant  to  the  Director, 
Planning  and  Coordination.  Effective 
March  21,  2002. 

Special  Assistant  to  the 
Administrator,  Risk  Management 
Agency.  Effective  March  28.  2002. 

Department  of  the  Air  Force  (DOD) 

Special  Assistant  for  Community 
Relations  to  the  Special  Assistant  for 
Policy  and  Planning.  Effective  March  6. 
2002. 

Department  of  Commerce 

Special  Assistant  to  the  Executive 
Director,  Office  of  Export  Assistance 
and  Business.  Effective  March  8,  2002. 

Senior  Policy  Advisor  to  the  Under 
Secretary  for  Oceans  and  Atmosphere. 
Effective  March  8,  2002. 

Press  Secretary  to  the  Director  of 
Public  Affairs.  Effective  March  19.  2002. 

Senior  Coimsel  to  the  General 
Counsel.  Effective  March  19,  2002. 

Director  of  Communications  to  the 
Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration.  Effective  March  22, 
2002. 

Special  Assistant  to  the  Chief 
Financial  Officer  and  Assistant 
Secretary  for  Administration.  Effective 
March  22,  2002. 

Congressional  Affairs  Specialist  to  the 
Director,  Office  of  Legislative  Affairs, 
National  Oceanic  and  Atmospheric 
Administration.  Effective  March  22, 
2002. 

Policy  Advisor  to  the  Chief  of  Staff. 
Effective  March  22,  2002. 

Public  Affairs  Specialist  to  the  Deputy 
Director  of  Public  Affairs  for  Strategy. 
Effective  March  22,  2002. 

Deputy  Communications  Director  to 
the  Director  of  Communications, 
International  Trade  Administration. 
Effective  March  25,  2002. 

Deputy  Director  to  the  Director,  Office 
of  Business  Liaison.  Effective  March  28. 
2002. 

Department  of  Defense 

Confidential  Assistant  to  the 
Executive  Secretary,  Senior  Executive 
Council.  Effective  March  4,  2002. 

Special  Assistant  (Communications) 
to  the  Principal  Deputy  Assistant 
Secretary  of  Defense  (Legislative 
Affairs).  Effective  March  5,  2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  of  Defense  (Public 
Affairs).  Effective  March  12,  2002. 

Personal  and  Confidential  Assistant  to 
the  Assistant  to  the  Secretary  of  Defense 
for  Nuclear  and  Chemical  and  Biological 
Defense  Programs.  Effective  March  13, 
2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy).  Effective  March  20,  2002. 


Public  Affairs  Specialist  to  the 
Assistant  Secretary  of  Defense  (Public 
Affairs).  Effective  March  21,  2002. 

Personal  and  Confidential  Assistant  to 
the  Under  Secretary  of  Defense 
(Comptroller).  Effective  March  21.  2002. 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
(Legislative  Affairs).  Effective  March  27, 
2002. 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense  for 
International  Security  Affairs.  Effective 
March  27,  2002. 

Special  Assistant  to  the  Director, 
Defense  Research  and  Engineering. 
Effective  March  27,  2002. 

Special  Assistant  to  the  Principal 
Deputy  Under  Secretary  of  Defense, 
Office  of  the  Comptroller.  Effective 
March  29,  2002. 

Public  Affairs  Specialist  to  the  Deputy 
Assistant  Secretary  of  Defense  for  Public 
Affairs.  Effective  March  29,  2002. 

Department  of  Education 

Special  Assistant  (Executive 
Assistant)  to  the  Assistant  Secretary, 
Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  March  5, 
2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  March  5,  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  March  6.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  March  6,  2002. 

Secretary's  Regional  Representative, 
Region  X  to  the  Deputy  Assistant 
Secretary  for  Regional  Services. 
Effective  March  15.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  March  15,  2002. 

Deputy  Secretary's  Regional 
Representative,  Region  I  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  March  19,  2002. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  March  19,  2002. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
Effective  March  26,  2002. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  March  27,  2002. 

Department  of  Energy 

Policy  Advisor  to  the  Director.  Office 
of  Worker  and  Community  Transition. 
Effective  March  1.  2002. 

Special  Assistant  to  the  Secretary  of 
Energy.  Effective  March  1,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Effective  March  5.  2002. 


Special  Assistant  to  the  Assistant 
Secretary  for  Energy  and  Renewable 
Energy.  Effective  March  5,  2002. 

Senior  Advisor  to  the  Executive 
Director  for  the  Secretary  of  Energy 
Advisory  Board.  Effective  March  11, 
2002. 

Chief  of  Staff  to  the  Director,  Office  of 
Economic  Impact  and  Diversity. 
Effective  March  11,  2002. 

Deputy  Assistant  Secretary,  Senate 
Liaison  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  March  27,  2002. 

Special  Assistant  for 
Intergovernmental  Affairs  to  the 
Assistant  Secretary  for  Environmental 
Management.  Effective  March  27,  2002. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
March  29,  2002. 

Advance  and  Trip  Coordinator  to  the 
Director,  Office  of  Scheduling  and 
Advance.  Effective  March  29,  2002. 

Department  of  Health  and  Human 
Services 

Deputy  Director  of  Intergovernmental 
Affairs  (Operations)  to  the  Director, 
Office  of  Intergovernmental  Affairs. 
Effective  March  20,  2002. 

Deputy  Director  to  the  Director  of  the 
Center  for  Faith-Based  and  Conmiimity 
Initiatives.  Effective  March  26,  2002. 

Secretary's  Regional  Representative  to 
the  Director  of  Intergovernmental 
Affairs.  Effective  March  27,  2002. 

Special  Assistant  to  the  Executive 
Secretary,  Office  of  the  Secretary. 
Effective  March  27,  2002. 

Confidential  Assistant  (Advance)  to 
the  Director  of  Scheduling.  Effective 
March  27,  2002. 

Secretary's  Regional  Representative 
for  Intergovernmental  Affairs  to  the 
Director  of  Intergovernmental  Affairs. 
Effective  March  28,  2002. 

Department  of  Housing  and  Urban 
Development 

Secretary's  Representative  to  the 
Deputy  Secretary.  Effective  March  8, 
2002. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
March  19.  2002. 

Staff  Assistant  to  the  Director  of 
Executive  Scheduling.  Effective  March 
19,  2002. 

Special  Assistant  to  the  Chief 
Financial  Officer.  Effective  March  19. 
2002. 

Staff  Assistant  to  the  Director,  Center 
for  Faith  Based  and  Conununity 
Initiatives.  Effective  March  20.  2002. 

Secretary's  Representative  to  the 
Deputy  Secretary.  Effective  March  27, 
2002. 
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Principal  Director  of  Executive 
Secretariat  to  the  Assistant  Secretary  for 
Administration.  Effective  March  27. 
2002. 

Deputy  Director  to  the  Director  of 
Faith  Based  and  Community  Initiatives. 
Effective  March  27.  2002. 

Department  of  Justice 

Special  Assistant  to  the  Director, 
Violence  Against  Women  Office,  Office 
of  Justice  Programs.  Effective  March  1, 
2002. 

Special  Assistant  to  the  Deputy 
Attomev  General.  Effective  March  1 , 
2002. 

Associate  Director  and  Counsel,  Faith 
Based  Task  Force  to  the  Principal 
Deputy  Assistant  Attorney  General, 
Office  of  Justice  Programs.  Effective 
March  1,2002. 

Special  Assistant  to  the  Director, 
Office  of  Domestic  Preparedness,  Office 
of  Justice  Programs.  Effective  March  1, 
2002.  Secretary  (OA)  to  the  United 
States  Attorney,  District  of 
Massachusetts.  Effective  March  1,  2002. 

Secretary  (Office  Automation)  to  the 
United  States  Attorney  General's  Office. 
District  of  Wyoming.  Effective  March  1, 
2002. 

Deputy  Director  to  the  Director,  Office 
of  Public  Affairs.  Effective  March  11, 
2002. 

Counsel  to  the  Associate  Attorney 
General.  Effective  March  11,  2002. 

Secretary  (Office  Automation)  to  the 
United  States  Attorney,  Eastern  District 
of  Pennsylvania.  Effective  March  12, 
2002. 

Secretary  (OA)  to  the  United  States 
Attorney,  District  of  Delaware.  Effective 
March  12,  2002. 

Secretary  (OA)  to  the  Assistant  United 
States  Attorney,  Western  District  of 
Oklahoma.  Effective  March  12,  2002. 

Senior  Counsel  for  Voting  Reform  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  Effective  March  12, 
2002. 

Special  Assistant  to  the  Chairman, 
Foreign  Claims  Settlement  Conunission. 
Effective  March  13,  2002. 

Secretary  (OA)  to  the  United  States 
Attorney,  District  of  New  Hampshire. 
Effective  March  25,  2002. 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  March  27,  2002. 

Department  of  Labor 

Staff  Assistant  to  the  Secretary  of 
Labor.  Effective  March  4,  2002. 

Senior  Legislative  Officer  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
March  7,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
March  7,  2002. 


Special  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
March  12,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration  and 
Management.  Effective  March  12.  2002. 

Special  Assistant  to  the  Assistant 
Secretar\',  Pension  and  Welfare  Benefits. 
Effective  March  12,  2002. 

Special  Assistant  to  the  Director  of  the 
Women's  Bureau.  Effective  March  13. 
2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  March  13,  2002. 

Counselor  to  the  Deputy  Secretary-. 
Effective  March  13.  2002.' 

Research  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
March  15,  2002. 

Special  Assistant  to  the  Assistant 
Secretary,  Disability'  Employment 
Pohcy.  Effective  March  20,  2002. 

Attorney-Advisor  (Labor)  to  the 
Solicitor  of  Labor.  Effective  March  26, 
2002. 

Secretary's  Representative,  San 
Francisco,  CA  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Affairs.  Effective 
March  26,  2002. 

Special  Assistant  to  the  Director, 
Women's  Bureau.  Effective  March  27, 
2002.  Special  Assistant  to  the  Chief 
Financial  Officer.  Effective  March  27, 
2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  March  27,  2002. 

Department  of  State 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Effective  March  7,  2002. 

Special  Assistant  to  the  Deputy 
Secretary  of  State.  Effective  March  7, 
2002. 

Supervisory  Foreign  Affairs  Officer  to 
the  Deputy  Office  Director,  Office  to 
Monitor  and  Combat  Traffic.  Effective 
March  8,  2002. 

Staff  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Educational  and 
Cultural  Affairs.  Effective  March  11, 
2002. 

Foreign  Affairs  Officer  to  the  Director, 
Office  to  Monitor  and  Combat 
Trafficking  in  Persons.  Effective  March 
15,  2002. 

Program  Officer  to  the  Director,  Office 
of  International  Visitors,  Bureau  of 
Educational  and  Cultural  Affairs. 
Effective  March  22,  2002. 

Staff  Assistant  to  the  Under  Secretary 
for  Arms  Control  and  International 
Security.  Effective  March  27,  2002. 

Legislative  Analyst  to  the  Senior 
Legislative  Analyst.  Effective  March  27, 
2002. 


Foreign  Affairs  Research  Analyst  to 
the  Assistant  Secretary'  for  Intelligence 
and  Research.  Effective  March  29.  2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary.  Bureau  of 
Educational  and  Cultural  Affairs 
Effective  March  29.  2002. 

Public  Affairs  Specialist  to  the  Deputy 
Assistant  Secretars-,  Bureau  of  Public 
Affairs.  Effective  March  29.  2002. 

Super\'isory'  Management  Analyst  to 
the  Deputy  Assistant  Secretary  for 
Logistics  Management.  Effective  March 
29,  2002. 

Department  of  Transportation 

Special  Assistant  to  the  Director, 
Office  of  Policy.  Federal  Highway 
Administration.  Effective  March  6, 
2002. 

Staff  Assistant  to  the  Administrator. 
Federal  Highway  Administration. 
Effective  March!  3,  2002 

Special  Assistant  to  the  Under 
Secretary  for  Transportation  Security. 
Effective  March  25,  2002. 

Scheduling/Advance  Assistant  to  the 
Director  for  Scheduling  and  Advance. 
Effective  March  25,  2002 

Department  of  the  Treasury 

Special  Assistant  for  Advance  to  the 
Director.  Scheduling.  Effective  March  6, 
2002. 

Environmental  Protection  Agency 

Director,  Office  of  Regional 
Operations  to  the  Associate 

Administrator  for  Congressional  and 
Intergovernmental  Relations.  Effective 
March  7,  2002. 

Senior  Advisor  to  the  Assistant 
Administrator  for  International 
Activities.  Effective  March  7,  2002. 

Special  Assistant  to  the  Associate 
Administrator  for  the  Office  of 
Communications,  Education  and  Media 
Relations.  Effective  March  7.  2002. 

Associate  Regional  Administrator  to 
the  Regional  Administrator,  Middle 
Atlantic  Region.  Effective  March  7, 
2002. 

Recycling  Communications  Advisor 
to  the  Deputy  Director,  Office  of  Solid 
Waste  and  Emergency  Response. 
Effective  March  11,  2002. 

Policy  Analyst  to  the  Assistant 
Administrator,  Office  of  Air  and 
Radiation.  Effective  March  11.  2002. 

Program  Assistant  to  the  Assistant 
Administrator  for  Air  and  Radiation. 
Effective  March  28,  2002. 

Federal  Communications  Commission 

Deputy  Director  to  the  Director,  Office 
of  Legislative  and  Intergovenunental 
Affairs.  Effective  March  1.  2002. 

Senior  Advisor  to  the  Director,  Office 
of  Legislative  and  Intergovernmental 
Affairs.  Effective  March  1,  2002. 
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Federal  Emergency  Management 
Agency 

Staff  Assistant  (Scheduling)  to  the 
Director.  Effective  March  12.  2002. 

Special  Assistant  to  the  Director, 
Human  Resources  Division.  Effective 
March  27,  2002. 

General  Services  Administration 

Director  of  External  Affairs  to  the 
Associate  Administrator  for 
Conununications.  Effective  March  5, 

2002. 

Deputy  Associate  Administrator  for 
Communications  to  the  Associate 
Administrator  for  Communications. 
Effective  March  7,  2002. 

Confidential  Assistant  to  the 
Administrator.  Effective  March  19. 
2002. 

International  Boundary  and  Water 
Commission,  United  States  and  Mexico 

Confidential  Assistant  to  the 
Commissioner,  International  Boundary 
and  Water  Commission,  United  States 
and  Mexico.  Effective  March  22,  2002. 

National  Aeronautics  and  Space 
Administration 

Writer-Editor  to  the  Assistant 
Administrator  for  Public  Affairs. 
Effective  March  4,  2002. 

Special  Assistant  to  the  Assistant 
Administrator  for  Legislative  Affairs. 
Effective  March  5,  2002. 

Senior  Policy  Analyst  to  the  Assistant 
Administrator  for  Public  Affairs. 
Effective  March  7,  2002. 

Industrial  Relations  Specialist  to  the 
Assistant  Administrator  for  External 
Affairs.  Effective  March  27.  2002. 

Media  Relations  Specialist  to  the 
Assistant  Administrator  for  Public 
Affairs.  Effective  March  27,  2002. 

National  Endowment  for  the  Arts 

Special  Assistant  to  the  Chairman  of 
the  National  Endowment  for  the  Arts. 
Effective  March  19,  2002. 

National  Transportation  Safiety  Board 

Director  of  Government  and  Industry 
Affairs  to  the  Chairman.  Effective  March 
12.  2002. 

Executive  Assistant  to  the  Chairman. 
Effective  March  29.  2002. 

OfiBce  of  Management  and  Budget 

Legislative  Assistant  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
March  13,  2002. 

OfiBce  of  National  Drug  Control  Policy 

Legislative  Analyst  to  the  Director, 
Office  of  Legislative  Affairs.  Effective 
March  18,  2002. 

Special  Assistant  to  the  Director. 
Office  of  National  Drug  Control  Policy. 
Effective  March  27,  2002. 


Confidential  Counsel  to  the  Director, 
Office  of  National  Drug  Control  Policy. 
Effective  March  27,  2002. 

Office  of  Personnel  Management 

Special  Assistant  to  the  Deputy 
Director.  Effective  March  13,  2002. 

Office  of  the  United  States  Trade 
Representative 

Special  Textile  Negotiator  to  the 
United  States  Trade  Representative. 
Effective  March  25,  2002. 

Overseas  Private  Investment 
Corporation 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  March  29,  2002. 

President's  Commission  on  White 
House  Fellowships 

Education  Director  to  the  Executive 
Director,  President's  Commission  of 
White  House  Fellowships.  Effective 
March  19,  2002. 

Selective  Service  System 

Special  Assistant  to  the  Director  of 
Selective  Service.  Effective  March  27. 
2002. 

United  States  Tax  Court 

Secretary  (Confidential  Assistant)  to 
the  Judge.  Effective  March  26,  2002. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  19.54-1958  Comp.,  P.218 

Office  of  Personnel  Management. 

Kay  Coles  lames, 

Director 

(FR  Doc.  02-9956  Filed  4-23-02;  8:45  am] 

BILLING  CODE  6325-01 -P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Civilian  Acquisition  Worldorce 
Personnei  Demonstration  Project; 
Department  of  Defense  (DoD) 

agency:  Office  of  Personnel 
Management  (OPM). 
ACTION:  Notice  of  amendment  to  this 
demonstration  to  make  employees  in  the 
top  broadband  level  of  their  career  path 
eligible  to  receive  a  "very  high"  overall 
contribution  score  (OCS)  and  to  reduce 
the  minimum  rating  period  under  the 
Contribution-based  Compensation  and 
Appraisal  System  (CCAS)  to  90  calendar 
days. 

summary:  The  Department  of  Defense 
(DoD),  with  the  approval  of  OPM,  may 
conduct  a  personnel  demonstration 
project  within  DoD's  civilian  acquisition 
workforce  and  among  those  supporting 
personnel  assigned  to  work  directly 
with  it.  (See  Section  4308  of  the 


National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (Pub.  L.  104-106;  10 
U.S.C.A.  1701  note),  as  amended  by 
section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)).  This  notice  amends 
the  project  plan  for  this  demonstration 
to  (1)  make  employees  in  the  top 
broadband  level  of  their  career  path 
eligible  to  receive  a  "very  high"  overall 
contribution  score  (OCSJ  and  (2)  reduce 
the  minimum  rating  period  under  the 
Contribution-based  Compensation  and 
Appraisal  System  (CCAS)  to  90 
consecutive  calendeu  days. 
DATES:  This  amendment  is  effective 
upon  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
DoD:  Anthony  D.  Echols,  CiviUan 
Acquisition  Workforce  Persormel 
Demonstration  Project,  2001  North 
Beauregard  Street,  Suite  750, 
Alexandria.  VA  22311,  703-681-3553. 
OPM:  Mary  Lamary,  U.S.  Office  of 
Persormel  Management.  1900  E  Street 
NW..  Room  7460.  Washington,  DC 
20415, 202-606-2820. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

OPM  approved  and  published  the 
project  plan  for  the  Civilian  Acquisition 
Workforce  Persormel  Demonstration 
Project  in  the  Federal  Register  on 
January  8, 1999  (Volimie  64,  Number  5, 
part  Vn).  An  amendment  was  published 
in  the  May  21,  2001,  Federal  Register, 
Volume  66,  Nimiber  98  to  (1)  correct 
discrepancies  in  the  list  of  occupational 
series  included  in  the  project  and  (2) 
authorize  managers  to  offer  a  buy-in  to 
Federal  employees  entering  the  project 
after  initial  implementation.  This 
demonstration  project  involves  hiring 
and  appointment  authorities, 
broadbanding,  simplified  classification, 
a  contribution-based  compensation  and 
appraisal  system,  revised  reduction-in- 
force  procedures,  academic  degree  and 
certificate  training,  and  sabbaticals. 

2.  Overview 

To  recognize  high  contributors,  the 
project  plan  incorporates  "very  high" 
scores  for  employees  who  are  capped  at 
the  top  of  their  broadband  level.  Each 
career  path  has  a  different  "very  high" 
score,  as  follows:  115  for  Business 
Management  and  Technical 
Management  Professional,  95  for 
Technical  Management  Support,  and  70 
for  Administrative  Support. 

The  project  plan  reserves  "very  high" 
scores  for  employees  whose  pay  rate  is 
at  the  maximum  for  their  broadband 
level.  Employees  with  lower  pay  rates 
are  not  eligible  to  receive  the  "very 
high"  score  that  could  place  them  in  the 
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inappropriately  compensated  region 
below  the  rails,  compensation  categon,' 
B.  This  produces  unintended  results. 
Specifically,  employees  whose  salaries 
happen  to  be  at  the  top  of  their 
broadband  are  eligible  to  receive  higher 
contribution  rating  increase  percentages 
than  other  employees  in  the  same 
broadband.  They  would  receive  any 
pavout  in  the  form  of  a  bonus,  because 
their  salaries  were  already  at  the  top  of 
the  broadband. 

The  following  explains  how  this 
unintended  outcome  occurs.  Figure  2  in 
the  demonstration  project  plan,  titled 
"CCAS  Compensation  Categories," 
shows  the  rails  for  the  normal  pay  range 
and  the  three  resulting  compensation 
categories:  A,  B,  and  C.  The  lower  rail 
of  the  normal  pay  range  intersects  the 
vertical  line  representing  a  100  score  at 
a  base  salary  equivalent  to  a  GS-15,  step 
7. 

Under  the  current  project  plan, 
employees  with  salaries  equivalent  to  a 
GS-15,  step  7  are  not  eligible  to  receive 
an  overall  contribution  score  (OCS)  that 
would  place  them  in  the  inappropriately 
compensated  region  below  the  rails, 
category  B,  because  they  are  not  eligible 
to  receive  the  "very  high"  score  of  115. 
Therefore,  the  highest  contribution 
rating  increase  these  employees  can 
receive  is  6  percent,  the  maximum 
percentage  for  the  appropriately 
compensated  region  between  the  rails. 
categor>'  C.  (See  Table  6,  Compensation 
Eligibility  Chart,  in  the  demonstration 
project  plan  which  breaks  out  the 
contribution  rating  increase  percentages 
by  compensation  category'.) 

Other  employees  with  salaries  at  the 
GS-15,  step  10  level  (the  top  of 
broadband  level  IV  of  the  Business 
Management  and  Technical 
Management  Professional  career  path), 
however,  are  eligible  to  receive  the 
"very  high"  OCS  of  115.  A  115  score 
would  place  them  in  the  inappropriately 
compensated  region  below  the  rails, 
compensation  category  B.  Therefore, 
these  employees  are  eligible  to  receive 
a  contribution  rating  increase  up  to  20 
percent.  In  other  words,  this  group  of 
employees  can  receive  a  higher 
percentage  increase  than  the  first  group, 
just  because  their  salaries  are  at  the 
maximum  rate  of  the  broadband. 

This  amendment  eliminates  the 
potential  for  such  unintended  outcomes 
by  making  all  employees  in  the  top 
broadband  level  of  each  career  path 
eligible  to  receive  "very  high"  scores 
and  contribution  rating  increases  of  up 
to  20  percent,  as  shown  in  Table  6. 

According  to  the  project  plan,  if  an 
employee  has  served  under  CCAS  for 
less  than  six  months,  the  rating  official 
must  wait  for  the  subsequent  aimual 


cycle  to  assess  the  employee. 
Experience  gained  during  the  project's 
operation  reveals  that  a  shorter 
minimum  rating  period  would  be 
beneficial.  By  instituting  this  change, 
more  employees  will  receive  ratings  of 
record  and  be  eligible  for  contribution 
rating  increases  and  contribution 
awards.  In  addition,  managers  will  not 
have  to  wait  six  months  or  longer  to 
recognize  employees'  contributions. 
This  notice  changes  the  minimum  rating 
period  to  90  consecutive  calendar  days. 
It  also  requires  that  the  first  appraisal  be 
rendered  within  15  months  of  entering 
the  demonstration  project. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

I.  Executive  Summary 

The  project  was  designed  by  a  Process 
Action  Team  (PAT)  under  the  authority 
of  the  Under  Secretary'  of  Defense  for 
Acquisition  and  Technology,  with  the 
participation  of  and  review  by  DoD  and 
the  Office  of  Personnel  Management 
(0PM).  The  purpose  of  the  project  is  to 
enhance  the  quality,  professionalism, 
and  management  of  the  DoD  acquisition 
workforce  through  improvements  in  the 
human  resources  management  system. 

II.  Introduction 

This  demonstration  project  provides 
managers,  at  the  lowest  practical  level, 
the  authority,  control,  and  flexibility 
they  need  to  achieve  quality  acquisition 
processes  and  quality  products.  This 
project  not  only  provides  a  system  that 
retains,  recognizes,  and  rewards 
employees  for  their  contribution,  but 
also  supports  their  personal  and 
professional  growth. 

A.  Purpose 

The  purpose  of  this  notice  is  to  make 
all  employees  in  the  top  broadband 
level  of  their  career  path  eligible  to 
receive  a  "ver\'  high"  overall 
contribution  score  (OCS)  and  to  reduce 
the  minimum  rating  period  under  the 
Contribution-based  Compensation  and 
Appraisal  System  (CCAS)  to  90 
consecutive  calendar  days.  Other 
provisions  of  the  approved  plan  are 
unchanged.  Pursuant  to  5  CFR  470.315. 
changes  are  hereby  made  to  the  Federal 
Register,  Civilian  Acquisition 
Workforce  Personnel  Demonstration 
Project;  Department  of  Defense:  Notice. 
Friday,  January  8,  1999,  Volume  64. 
Number  5,  Part  VII,  pages  1473.  1474. 
1476,  and  1490. 

B.  Employee  Notification  and  Collective 
Bargaining  Requirements 

The  demonstration  project  program 
office  shall  notify  employees  of  this 


amendment  by  posting  it  on  the 
demonstration  projects  web  pages 
I  http://w\^'\\'.acq. osd.mil/acqdemo/ 
new_site).  Participating  organizations 
must  fulfill  any  collective  bargaining 
obligations  to  unions  that  represent 
employees  covered  by  the 
demonstration. 

III.  Personnel  System  Changes 

A.  Ch-erall  Contribution  Score  IOCS) 

Change  the  third  sentence  of  Section 
III.  D.  2  to  read; 

The  horizontal  axis  spans  from  0  to 
the  maximum  contribution  score  of  100, 
with  a  notional  "very-  high"  score  of  115 
for  those  employees  in  the  top 
broadband  level  of  their  career  path. 

Change  last  sentence  of  Section  III.  D. 
2.,  subparagraph  2  to  read: 

The  same  is  true  for  the  other  two 
career  paths:  Technical  Management 
Support  with  a  'very  high  "  score  of  95 
for  employees  in  broadband  level  IV. 
and  Administrative  Support  with  a 
"ver\-  high"  score  of  70  for  employees 
in  broadband  level  III. 

Change  Section  III.  D.  3.,  paragraph  6 
to  read: 

If  on  October  1.  the  employee  has 
served  under  CCAS  for  less  than  ninety 
(90)  consecutive  calendar  days,  the 
rating  official  shall  wait  for  the 
subsequent  annual  cycle  to  assess  the 
employee.  The  first  CCAS  appraisal 
must  be  rendered  within  15  months 
after  entering  the  demonstration  project. 

In.sert  a  new  paragraph  7  as  follows: 

Emplovees  who  have  served  under 
CCAS  for  less  than  90  consecutive 
calendar  days  shall  not  receive 
contribution  rating  increases  or 
contribution  awards  for  that  cycle. 
However,  their  salaries  shall  be 
increased  by  the  amount  and  at  the  time 
of  the  next  General  Schedule  pay 
increase  under  5  U.S.C.  5303. 

In  Section  VIII  A.  delete-paragraph  3, 
which  contains  an  obsolete  reference  to 
the  January-  1999  General  Schedule  pay 
increase. 

IKR  Doc  02-9957  Filed  4-23-02:  845  am] 
BILLING  CODE  6325-43-P 


POSTAL  RATE  COMMISSION 
Briefing  on  Industry  Mailing  Practices 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  briefing. 

summary:  Representatives  from 
Publishers  Clearing  House  will  present 
a  briefing  on  Thursday.  May  2.  2002. 
beginning  at  10  a.m..  in  the  Postal  Rate 
Commissions  hearing  room.  The 
briefing  will  address  the  company's 
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mailing  practices.  The  briefing  is  open 
to  the  public. 

DATES:  May  2,  2002. 

ADDRESSES:  Postal  Rate  Commission 
(hearing  room).  1333  H  Street  N\V.. 
Washington,  DC  20268-0001,  suite  300. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
Postal  Rate  Commission.  202-789-6820. 

Steven  W.  Williams. 

Secretary: 

[FR  Doc.  02-10032  Filed  4-23-02;  8:45  am] 

WLUNG  CODE  TTIO-fW-M 


POSTAL  SERVICE 
Sunshine  Act  Meeting 

Times  and  Dates:  1  p.m..  Monday, 
May  6.  2002;  8:30  a.m.,  Tuesday,  May  7. 
2002. 

Place:  Washington,  D.C.,  at  U.S. 
Postal  Service  Headquarter.  475 
L'Enfant  Plaza,  S.W.,  in  the  Benjamin 
Franklin  Room. 

Status:  May  6-1  p.m.  (Closed);  7-8:30 
a.m.  (Open) 

Matters  To  be  Considered:  " 

Monday,  May  6-1  p.m.  (Closed) 

1.  Financial  Performance. 

2.  Capital  Investment — Singulate 
Scan,  Induction  Units. 

3.  Strategic  Planning. 

4.  Personnel  Matters  and 
Compensation  Issues. 

Tuesday.  May  7-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
April  8-9.  2002. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Audit  and  Finemce  Committee 
Charter. 

4.  Advanced  Computing 
Environment. 

5.  Capital  Investment. 

a.  PostalOne!  Phase  Two,  Business 
Customer  Support  Systems  (BCSS). 

6.  Tentative  Agenda  for  the  June  3-4, 
2002,  meeting  in  Washington,  D.C. 

Contact  Person  for  More  Information: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service.  475  L'Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268^800. 

William  T.  Johnstone, 

Secretary. 

[FRDoc.  02-10224  Filed  4-22-02;  3:16  pm] 

BILLING  CO06  7nO-12-M 


SECURITIES  AND  EXCHANGE 
COiMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409.  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  April  22, 
2002: 

Closed  meetings  will  be  held  on 
Tuesday,  April  23,  2002  at  10  a.m. 
and  Wednesday,  April  24.  2002  at  10 
a.m. 

Commissioner  Glassman.  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  (9)(B).  and  (10) 
and  17  CFR  200.402(a)(5).  (7).  (9)(ii)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed 
meetings. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April 
23,  2002.  will  be: 

Litigation  matter;  institution  and 
settlement  of  injunctive  actions;  and 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
April  24,  2002,  will  be: 

Formal  orders  of  private  investigation; 
institution  and  settlement  of 
injunctive  actions;  and  institution  and 
settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  April  17,  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-10141  Filed  4-22-02;  11:45  am] 

BILUNG  CODE  8010-01-U 


SECUfllTIES  AND  EXCHANGE 
COMMISSION 

investment  Technology,  inc.,  File  No. 
500-1 ;  Order  of  Suspension  of  Trading 

April  22,  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Investment 
Technology  Inc.  ("Investment 
Technology")  because  of  questions 
regarding  the  acciu'acy  of  assertions  by 
Investment  Technology,  and  by  others, 
in  documents  sent  to  and  statements 
made  to  market  makers  of  the  stock  of 
Investment  Technology,  other  brokers 
and  dealers,  and  to  investors 
concerning,  among  other  things:  (1)  the 
company's  purported  acquisitions  of, 
and  mergers  with,  various  companies 
and  businesses;  (2)  the  status  of  the 
company's  current  financial  condition 
and  business  operations;  (3)  the  identity 
and  background  of  the  company's 
control  persons;  and  (4)  the  compemy's 
profit  growth  and  stock  price 
appreciation. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  seciurities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  beginning  at  9:30  a.m.  EST,  April 
22,  2002  and  terminating  at  11:59  p.m. 
EST,  on  May  3,  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-10140  Filed  4-22-02;  12:08  pm] 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
June  24,  2002. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  fuiiction  of  the 
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agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
John  Wade,  Financial  Analyst,  Office  of 
Financial  Assistance.  Small  Business 
Administration.  409  3rd  Street,  SW., 
Suite  8300,  Washington  DC  20416 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Wade,  Financial  Analyst,  (202)  205- 
3647or  Curtis  B.  Rich,  Management 
Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reports  to  SB  A;  Provisions  of  13 
CFR  120  472. 

Form  No:  N/A. 

Description  of  Respondents:  Small 
Business  Lending  Companies. 

Annual  Responses:  14. 

Annual  Burden:  \A20. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
IFR  Doc.  02-10065  Filed  4-23-02;  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  District  Advisory  Board; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  advisory  board  will  hold 
a  public  meeting  on  Wednesday  May  15, 
2002.  The  Wisconsin  Advisor\'  Council 
meeting  will  take  place  at  the  Metro 
Milwaukee  Association  of  Commerce 
building  located  at  756  North 
Milwaukee  Street,  4th  floor  Milwaukee. 
Wisconsin.  The  time  set  forth  is  12  noon 
to  1  pm.  The  purpose  for  this  meeting 
will  be  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration  or 
others  present.  For  further  information, 
please  write  or  call  Yolanda  Staples- 
Lassiter,  U.S.  Small  Business 
Administration,  310  West  Wisconsin 
Ave.,  Suite  400  Milwaukee.  Wisconsin 
53202;  telephone:  (414)  297-1090.  The 
public  is  invited. 

Steve  Tupper, 

Committee  Management  Officer. 

[FR  Doc.  02-10064  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  e025-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doclcet  No.  WTO/D&-204] 

WTO  Dispute  Settlement  Regarding 
Telecommunications  Trade  Barriers  in 
Mexico 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  that,  on  April  17,  2002, 
the  Dispute  Settlement  Body  ("DSB")  of 
the  World  Trade  Organization  ("WTO") 
established  a  dispute  settlement  panel 
to  examine  U.S.  claims  regarding  certain 
Mexican  Government  measures  affecting 
basic  telecommunications  services  and 
the  consistency  of  such  measures  with 
Mexico's  commitments  under  the 
General  Agreement  on  Trade  in  Services 
("GATS").  The  United  States  requested 
establishment  of  a  panel  on  February'  13, 
2002.  USTR  invites  written  comments 
from  the  public  concerning  the  issues 
raised  in  this  dispute. 
DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  May  25,  2002  to 
be  assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Submit  comments  to  Sandy 
McKinzy.  Monitoring  and  Enforcement 
Unit.  Room  122,  Office  of  the  United 
States  Trade  Representative.  600  1 7th 
Street,  NW,  Washington.  DC,  20508. 
Attn:  Mexico  Telecommunications 
Dispute.  Telephone:  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demetrios  J.  Marantis,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC,  (202)  395-7305. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.'S.C. 
3537(b)(1)),  the  USTR  is  providing 
notice  that,  on  April  17,  2002.  the  WTO 
DSB  established  a  dispute  settlement 
panel  at  the  request  of  the  United  States 
to  examine  Mexican  measures  affecting 
basic  telecommunications  services.  The 
United  States  requested  establishment 
of  a  WTO  dispute  settlement  panel  on 
February  13,  2002.  The  United  States 
previously  invited  comments  from  the 
public  after  the  United  States  requested 
consultations  with  Mexico  regarding 
telecommimications  trade  barriers  in 
August  2000.'  USTR  is  hereby 
providing  additional  opportunity  for 
comment  on  the  issues  identified  in  the 
February'  13,  2002  panel  request  and 
described  below. 

Major  Issues  Raised  by  the  United 
States 

Mexico  maintains  measures — largely 
as  a  result  of  its  "International  Long 
Distance  Rules" — that  the  United  States 
considers  to  be  inconsistent  with 


'  65  FR  52469  (August  29.  2000). 


Mexico's  commitments  under  the 
GATS.  For  instance  the  current 
"interconnection"  rate  that  all  Mexican 
carriers  must  charge  their  foreign 
counterparts  for  connecting  their  calls  to 
Mexico  is  13.5  U.S.  cents  per  minute. 
This  rate  exceeds  the  cost  of  providing 
this  sen'ice  by  over  200  percent  even 
though  Mexico  committed  under  the 
WTO  Reference  Paper  to  ensure  that  its 
dominant  phone  company  provides 
"interconnection"  at  rates  that  are 
"basadas  en  costos."  or  "based  on  cost," 

Moreover.  Mexican  measures  grant 
Mexico's  dominant  phone  company  the 
exclusive  authority  to  negotiate  this 
cross-border  "interconnection"  rate. 
Such  measures  empower  Mexico's 
dominant  phone  company  to  set 
monopoly  rates  even  though  Mexico  has 
an  obligation  under  the  WTO  Reference 
Paper  to  maintain  measures  to  prevent 
this  company  from  engaging  in  anti- 
competitive practices. 

Mexico's  measures  also  discriminate 
against  foreign  suppliers  by  preventing 
them  from  sending  calls  into  and  out  of 
Mexico  over  leased  lines.  However. 
Mexico  has  committed  under  the  GATS 
to  permit  the  supply  of  basic 
telecommunications  senices  over 
leased  lines  on  a  national  treatment 
basis  and  committed  under  the  GATS 
Annex  on  Telecommunications  to 
ensure  that  foreign  basic 
telecommunications  service  suppliers 
have  access  to  and  use  of  leased  lines  to 
provide  scheduled  services. 

Procedural  Background 

On  August  17,  2000.  the  United  States 
requested  consultations  with  the 
Government  of  Mexico  pursuant  to 
Article  4  of  the  WTO  Understanding  on 
Rules  and  Procedures  Governing  the 
Settlement  of  Disputes  (DSU)  and 
Article  XXlll  of  the  GATS  regarding  a 
wide  range  of  measures  affecting 
telecommunications  serv'ices.  The 
United  States  and  Mexico  held  these 
consultations  on  October  10.  2000  The 
consultations  provided  helpful 
clarifications  but  did  not  resolve  the 
dispute. 

On  November  10.  2000.  the  United 
States  requested  the  establishment  of  a 
panel  pursuant  to  Article  6  of  the  DSU. 
The  DSB  considered  this  request  at  its 
meeting  on  December  12.  2000,  at  which 
time  the  Government  of  Mexico  objected 
to  the  establishment  of  a  panel.  On 
November  10.  2000.  the  United  States 
also  requested  additional  consultations 
with  the  Government  of  Mexico 
pursuant  to  Article  4  of  the  DSU  and 
Article  XXIII  of  the  GATS  regarding 
additional  measures  affecting 
telecommunications  services.  These 
consultations,  held  on  Ianuar\-  16.  2001. 
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provided  additional  clarifications  but 
did  not  resolve  the  dispute. 

Since  the  United  States  initially 
requested  consultations,  the 
Government  of  Mexico  has  taken  steps 
to  address  several  of  the  issues  on 
which  the  United  States  and  Mexico 
consiilted.  However,  Mexico  has  not  yet 
taken  steps  to  address  U.S.  concerns 
regarding  measures  affecting  Mexico's 
international  telecommunications 
market,  notably  the  International  Long 
Distance  Rules. 

Public  Comment:  Requirements  for 
Submisgions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  s 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
USTR  Reading  Room,  which  is  located 
at  1724  "F"  St.,  NW.,  Washington.  DC 
20508.  The  public  file  will  include  a 
listing  of  any  comments  received  by 
USTR  from  the  public  with  respect  to 
the  dispute;  if  a  dispute  settlement 
panel  is  convened,  the  U.S.  submissions 
to  that  panel,  the  submissions,  or  non- 
confidential simimaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  panel;  and,  if 


applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/DS-204. 
Mexico  Telecom  Dispute)  may  be  made 
by  calling  the  USTR  Reading  Room  at 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday. 

Bruce  Hirsh, 

Acting  Assistant  United  States  Trade 

Representative  for  Monitoring  and 

Enforcement. 

(FR  Doc.  02-9959  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  3igO-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  OST-02-12148] 

Electronic  Transmission  and  Storage 
of  Drug  Testing  information  Federal 
Advisory  Committee;  Meeting 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  notice  is  hereby  given 
that  the  Department  of  Transportation 
(DOT)  Electronic  Transmission  and 
Storage  of  Drug  Testing  Information 
Federal  Advisory  Committee  will  meet 
in  a  public  session  on  June  17-18,  2002, 
at  the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004.  The  purpose  of 
the  Committee  is  to  recommend  to  the 
Department  the  type  and  level  of 
electronic  security  that  should  be  used 
for  the  transmission  and  storage  of  drug 
testing  information,  to  assess  the  type  of 
format  and  methodology  that  would  be 
appropriate,  and  to  recommend  the 
level  and  type  of  electronic  signature 
technology  that  would  support  the 
procedures  used  in  the  DOT  drug  and 
alcohol  program. 
DATES  AND  TIME:  The  Electronic 
Transmission  and  Storage  of  Drug 
Testing  Information  Federal  Advisory 
Committee  will  meet  in  open  session  on 
June  17,  2002,  from  8  a.m.  to  5  p.m.  and 
on  June  18,  2002,  from  8  a.m.  to  2  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  J.W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue,  NW,, 
Washington,  DC  20004.  The  hotel  is  two 
blocks  from  the  Metro  Center  stop  and 
can  be  reached  by  using  the  13th  Street 
exit.  Attendees,  other  than  Committee 
members,  who  need  lodging  may  obtain 
a  discounted  room  rate  directly  from  the 


hotel  by  referring  to  the  "DOT  Federal 
Advisory  Conmiittee"  meeting.  The 
hotel  telephone  number  is  (202)  393- 
2000.  A  limited  number  of  rooms  will 
be  available  at  the  discounted  rate  and 
reservations  must  be  made  by  May  24, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Shatinsky,  Office  of  Drug  and  Alcohol 
Policy  and  Compliance  (ODAPC),  Office 
of  the  Secretary,  Department  of 
Transportation,  at  voice  (202)  366-3784, 
fax  (202)  366-3897,  A  list  of  the 
committee  members  may  be  obtained 
from  Minnie  McDonald,  ODAPC,  at 
(202)  366-3784  and  a  copy  will  be 
posted  in  the  docket. 
SUPPLEMENTARY  INFORMATION:  The 
Department  established  its  Procedures 
for  Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs  (49  CFR  part 
40)  in  1989  and  added  alcohol  testing  to 
the  rule  in  1994.  Part  40  provides 
uniformity  in  how  drug  and  alcohol 
tests  are  conducted  throughout  the 
transportation  industry  and  protects  the 
integrity  and  confidentiality  of  the 
process.  Thorough  documentation  is 
necessary  to  support  all  test  results  and 
any  subsequent  legal  challenges.  Since 
the  beginning  of  drug  testing,  the  DOT 
has  sought  ways  to  reduce  the 
significant  amount  of  paper 
docimientation  generated  for  the 
forensic  accountability  of  drug  test 
results.  We  are  now  in  an  era  of  various 
electronic  capabilities  which  can  further 
reduce  the  paper  work  burden.  The 
transportation  industry  is  asking  us  to 
move  more  in  that  direction.  We  want 
to  acconmiodate  this  request,  but  we 
want  to  make  sure  that  the  integrity  and 
confidentiality  requirements  of  the 
program  are  maintained. 

There  are  approximately  55  drug 
testing  laboratories  currently  certified 
by  the  Department  of  Health  and  Human 
Services  (HHS)  to  conduct  drug  testing 
for  the  transportation  industry  and  for 
Federal  agencies.  Approximately  8.3 
million  transportation  workers  are  in 
safety-sensitive  designated  positions 
requiring  drug  testing.  All  laboratories 
report  DOT-mandated  test  results 
directly  to  physicians,  designated  as 
medical  review  officers  (MRO).  Under 
the  original  Part  40,  these  results  were 
sent  by  mail  or  covirier,  generating 
substantial  paper  work  requirements. 
The  Department  made  modest  changes 
when  49  CFR  part  40  was  updated  and 
republished  on  December  19,  2000.  We 
permitted  greater  use  of  faxes  and 
scaimed  computer  images  for  reporting 
test  results.  Additionally,  for  negative 
test  results  we  permitted  laboratories  to 
send  electronic  reports  to  MROs, 
provided  the  laboratory  and  MRO 
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ensured  that  the  infonnation  is  accurate 
and  can  be  transmitted  in  such  a 
manner  as  to  prevent  unauthorized 
access  or  release  while  it  is  transmitted 
or  stored. 

On  June  15  and  August  4,  2000,  the 
Department,  together  with  the  Office  of 
Management  and  Budget  and  HHS,  held 
two  public  discussions  related  to 
development  of  "paperless"  laboratories 
and  implementation  of  electronic 
reporting  by  laboratories  of  drug  testing 
results.  Approximately  130  individuals 
participated  in  these  meetings  and  in 
several  informal  working  groups  that 
were  set  up  to  review  the  current  "state 
of  the  art"  for  secure  transmission  and 
storage  of  electronic  information.  The 
meetings'  conclusions  were  twofold; 
One,  there  exist  numerous  effective  and 
workable  methods  for  the  seciu-ity  of 
electronic  transmission  and  storage  of 
information;  two,  because  of  the  array  of 
methodologies  existing,  it  is  essential 
for  the  Department  to  establish 
minimum  standards  for  the  entire 
process.  Many  participants  expressed 
interest  in  future  participation  as 
members  of  a  Federal  Advisory 
Committee  to  assist  the  Department  and 
HHS  in  addressing  issues  of  common 
interest  and  the  impact  of  electronic 
documentation  reporting  and  storage  on 
forensic  workplace  drug  testing. 

The  Department  believes  that  the 
increased  use  of  electronic  reporting  is 
both  inevitable  and  beneficial.  At  the 
same  time,  we  want  to  make  sure  that 
there  are  good,  consistent  minimum 
standards  for  the  use  of  this  technology, 
in  order  to  protect  the  important 
integrity  and  confidentiality 
requirements  of  the  program.  For  these 
reasons,  DOT  established  the  Electronic 
Transmission  and  Storage  of  Drug 
Testing  Information  Federal  Advisory 
Committee.  The  purpose  of  the 
Committee  is  to  recommend  regulatory 
modifications  it  deems  necessary  if  Part 
40  is  to  accommodate  newer  electronic 
technology.  The  Committee  will  assess 
the  current  status  of  electronic  security 
technology  and  will  make 
recommendations  about  consistent 
minimum  standards  for  its  use  in  the 
transmission  and  storage  of  drug  testing 
results.  Additionally,  the  Committee 
will  examine  the  formats  and 
methodologies  used  in  transmitting 
electronic  information,  as  well  as  the 
concept,  parameters,  and  procedures 
used  in  implementing  electronic 
signature  technology  within  the  frame 
work  of  the  DOT  drug  and  alcohol 
testing  program.  The  Conunittee  will 
advise  DOT  regarding  these  findings, 
The  Department  anticipates  that, 
following  the  receipt  of  the  Committee's 
final  recommendations,  DOT  will 


propose  changes  to  Part  40  through  a 
notice  of  proposed  rulemaking  that  will 
result  in  minimum  standards  for 
security  in  transmission  and  storage  of 
drug  testing  information  and  would 
result  in  a  more  widespread  use  of 
electronic  technology  in  the  program. 
This  will  be  the  first  meeting  of  the 
Committee.  Two  additional  meetings  are 
projected  during  the  next  12  to  18 
months.  During  the  last  meeting,  the 
Committee  will  make  final 
recommendations  to  the  Department. 
Matters  for  discussion  at  the  first 
meeting  will  be  a  review  of  the  current 
laboratory'  procedures  and  data  elements 
that  are  required  as  part  of  the 
laboratory  reporting  process, 
examination  of  the  current  state  of  the 
art  in  electronic  transmission  and 
storage  security,  a  review  of  costs 
associated  with  the  various  options 
currently  available,  and  implementation 
issues  that  will  need  to  be  considered  to 
ensure  that  the  transportation  industry 
and  the  various  parties  supporting  the 
industry's  drug  and  alcohol  testing 
program  can  meet  the  recommended 
minimum  standards.  In  subsequent 
meetings,  the  Committee  may  also 
address  the  uses  and  limitations  of 
electronic  signature  technology  and 
issues  related  to  its  legal  acceptability. 

Tentative  Agenda 

Monday,  June  17,  2002:  08:30  a.m.— 
Welcoming  Comments  and  Introduction 
of  the  committee  members;  9  a.m. — 
SimMaary  of  DOT  Drug  Testing  and 
Update  on  Current  Procedures  Used  by 
Laboratories;  10:30  a.m. — Discussion  of 
Current  Electronic  Security 
Methodologies;  12  p^n. — Lunch;  1:15 
p.m. — Current  MRO  Electronic 
Reporting;  3:30  p.m. — Public  Coirunents 
or  Presentations;  5:00  p.m. — End  of  First 
Day.  Tuesday,  June  18,  2002:  08:00 
a.m. — Discussion  of  Options  for 
Committee  Consideration;  10:30  a.m. — 
Developing  Committee  Actions  Needed 
for  the  Next  Meeting;  12:00  p.m. — 
Closing  Comments;  2:00  p.m. — End  of 
Meeting. 

The  meeting  will  be  open  to  the 
public  on  a  first-come  first-seated  basis. 
Anyone-needing  special 
accommodations  for  persons  with 
disabilities,  please  notify  Minnie 
McDonald  at  (202)  36&-3784  at  least 
two  weeks  prior  to  the  meeting. 

Members  of  the  public  wishing  to  file 
a  written  statement  with  the  DOT 
Electronic  Transmission  and  Storage  of 
Drug  Testing  Information  Federal 
Advisory  Committee  may  do  so  by 
submitting  conunents  by  mail  or  by 
delivering  them  to  the  Docket  Clerk, 
Attn:  Docket  No.  OST-02-12148, 
'  Department  of  Transportation,  400  7th 


Street,  SW.,  Room  PL-401,  Washington, 
DC.  20590.  Comments  mav  also  be  faxed 
to  the  Docket  Clerk  at  (202)  493-2251. 
Persons  wishing  their  comments  to  be 
acknowledged  should  enclose  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date  stamp  the  postcard  and  return  it  to 
the  sender.  For  the  convenience  of 
persons  wishing  to  review  the  docket,  it 
is  requested  that  paper  comments  be 
sent  in  triplicate  in  an  unbound  format, 
no  larger  than  8  '  2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Comments  may  be  reviewed  at  the 
above  address  from  9  a.m.  through  5 
p.m.  Monday  through  Friday. 
Commenters  may  also  submit  their 
comments  electronically.  Instructions 
for  electronic  submission  may  be  found 
at  the  following  Web  address:  http:// 
dms.dot.gov/submit/.  The  public  may 
also  review  docket  comments 
electronically.  The  following  web 
address  provides  instructions  and 
access  to  the  DOT  electronic  docket: 
http://dins.dot.gov/search/  Please  use 
only  one  method  for  submission  of  your 
comments.  Please  do  not  send 
duplicates  by  submitting  a  written  and 
an  electronic  version. 

There  will  be  a  time  allocated  for  the 
public  to  speak  on  any  of  the  above 
agenda  items.  Please  make  your  request 
for  the  opportunity  to  make  a  public 
comment  in  writing  to  Minnie 
McDonald.  ODAPC.  at  (202)  366-3784, 
FAX  (202)  366-3897,  or  e-mail  address: 
minnie.mcdonald@ost.dot.gov/  two 
weeks  prior  to  the  meeting.  Your 
notification  should  contain  your  name 
and  corporate  designation,  consumer 
affiliation,  or  government  designation. 
Please  include  your  address,  telephone 
number  and  e-mail  in  case  there  is 
reason  to  contact  you  regarding  your 
presentation.  Those  wanting  to  make  a 
verbal  statement  should  also  include  a 
short  statement  describing  the  topic  to 
be  addressed.  Requestors  will  ordinarily 
be  allowed  up  to  10  minutes  to  present 
a  topic,  however,  the  time  may  be 
limited  depending  on  the  number  of 
requestors.  If  you  have  submitted  a 
written  statement  to  the  docket,  there  is 
no  need  to  subsequently  duplicate  this 
information  by  an  oral  presentation. 

The  Department  would  be  interested 
in  hearing  from  the  public  about  their 
experiences  with  use  of  electronic 
security  systems,  their  effectiveness, 
problems  with  initiating  such  systems, 
initial  cost  and  maintenance  of  the 
systems,  practicality  of  use  for  small 
businesses,  and  any  other  factors  that 
the  Committee  should  review  as  part  of 
its  final  recommendation  to  DOT.  Please 
note  that  the  Committee  will  not 
specifically  address  the  "paperless 


20198 


Federal  Register/ Vol.  67,  No.  79 / Wednesday,  April  24,  2002 /Notices 


laboratory"  concept,  since  that  process 
will  require  new  rule  making  and  will 
need  to  address  issues  such  as  use  of 
electronic  technology  to  fulfill  legal 
requirements  for  evidential  chain  of 
custody  procedures.  The  Committee 
will  be  looking  at  the  broad  application 
of  electronic  security  technology  as  a 
general  concept  and  not  necessarily 
assessing  specific  current  products  on 
the  market.  However,  entities  wanting  to 
address  specific  technologies  and 
products  may  submit  a  short  product 
description  and  performance  data  to  the 
docket  for  the  Committee's  review. 
The  Committee  meeting  will  be 
recorded  and  transcribed.  Within  a  short 
time  after  the  meeting,  copies  of  the 
transcripts  will  be  available  on  the  DOT 
electronic  docket. 

Dated;  April  18,  2002. 
Kenneth  C.  Edgell, 

Acting  Director.  Office  of  Drug  and  Alcohol 

Policy  and  Compliance,  Department  of 

Transportation. 

(FR  Doc.  02-10033  Filed  4-23-02;  8:45  ami 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Marine  Transportation  System  National 
Advisory  Council 

action:  National  Advisory  Council 
Public  Meeting:  Notice 

summary:  The  Maritime  Administration 
announces  that  the  Marine 
Transportation  System  (MTS)  National 
Advisory  Council  (MTSNAC)  will  hold 
a  meeting  to  discuss  SEA-21,  MTS 


Security,  and  other  MTS  related  issues. 
A  public  comment  period  is  scheduled 
for  1  p.m.-l:30  p.m.  on  Tuesday,  May 
14.  2002.  To  provide  time  for  as  many 
people  to  speak  as  possible,  speaking 
time  for  each  individual  will  be  limited 
to  three  minutes.  Members  of  the  public 
who  would  like  to  speak  are  asked  to 
contact  Raymond  Barberesi  by  May  6, 
2002.  Coramenters  will  be  placed  on  the 
agenda  in  the  order  in  which 
notifications  are  received.  If  time 
allows,  additional  comments  will  be 
permitted.  Copies  of  oral  comments 
must  be  submitted  in  writing  at  the 
meeting.  Additional  written  comments 
are  welcome  and  must  be  filed  by  May 
21.  2002.  Send  comments  to  the 
attention  of  Mr.  Raymond  Barberesi, 
Director,  Office  of  Ports  and  Domestic 
Shipping,  U.S.  Maritime 
Administration,  400  7th  Street,  SW, 
Room  7201,  Washington,  DC  20590. 
DATES:  The  meeting  will  be  held  on 
Monday,  May  13,  2002,  from  1:30  p.m. 
to  5  p.m.  and  Tuesday,  May  14,  2002, 
from  8:30  a.m.  to  3:30  p.m. 
ADDRESSES:  The  meeting  vfiW  be  held  at 
the  Windsor  Court  Hotel.  300  Gravier 
Street,  New  Orleans,  Louisiana  70130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Barberesi,  (202)  366-4357; 
Maritime  Administration,  MAR-830, 
Room  7201,  400  Seventh  St.,  SW. 
Washington,  DC  20590; 
Raymond.Barberesi@marad.dot.gov. 

(Authority:  5  U.S.C.  App  2,  Sec.  9(a)(2);  41 
CFR  Part  102-3;  DOT  Order  1120.3B) 

Dated:  April  17,2002. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(PR  Doc.  02-9970  Filed  4-23-02;  8:45  ami 

BILUNG  CODE  491 0-81 -P 

Modification  Exemptions 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Actions  on  Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  actions  on  exemption 
applications. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  of  the  actions  on 
exemption  applications  in  January- 
March  2002.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of 
Applications"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
Aircraft  only,  5 — Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  EE  represent  applications 
for  Emergency  Exemptions.  It  should  be 
noted  that  some  of  the  sections  cited 
were  those  in  effect  at  the  time  certain 
exemptions  were  issued. 

Issued  in  Washington,  DC,  on  April  9, 
2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 


Application  No. 


321 6-M 


4354-W 


7657-M 


9221-M 


9880-M 


Exemption  No 


Applicant 


DOT-e  3216 


DOT-E  4354 


POT-E  7657 


DOT-E  9221 


DOT-E  9880 


Solvay  Fluondes,  St 
Louis,  MO. 

PPG  Industries,  Inc  , 
PittstJurgti,  PA. 


Welker  Engineering 
Company,  Sugarland, 
TX 

Applied  Companies, 
Valencia,  CA. 


GE  Reuter-Stokes, 
Twinsburg,  OH. 


Regulation(s)  affected 


49  CFR  173.314(C),  179.301 


49  CFR  173.226(b) 


49  CFR  173.201,  173.202, 
173.203,  173.302(a)(1), 

173.304(a)(1),  173.304(b)(1), 
175.3. 

49  CFR  173.302(a)(4),  175.3  ... 


49   CFR    173.302,    175.3, 
172  Subpart  E  and  F. 


Part 


Nature  of  exemption  thereof 


To  modify  the  exemption  to  authorize  the  trans- 
portation of  a  Division  2.3  material  in  non- 
DOT  specification  multi-unit  tank  car  tanks. 

To  modify  the  exemption  to  authorize  an  addi- 
tional loading  method  for  the  transportation 
of  a  Division  6.1  material  in  UN  standard  1H1 
drums  and  6HA1  composite  packagings. 

To  modify  the  exemption  to  authorize  the  trans- 
portation of  an  additional  Division  2.3  mate^ 
rial  In  non-DOT  specification  cylinders. 

To  modify  the  exemption  to  authorize  cargo 
vessel  as  an  additional  mode  for  transporting 
Division  2.2  materials  In  non-DOT  specifica- 
tion stainless  steel  cylinders. 

To  modify  the  exemption  to  authorize  the  trans- 
portation of  an  additional  Division  2.2  mate- 
rials in  non-DOT  specification  containers  de- 
scrit)ed  as  hermetically  sealed  electron  tube 
devices. 
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MODIFICATION  Exemptions— Continued 


Application  No        Exemption  No 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


9940-M 


DOT-E  9940 


10695-M  DOT-E  10695 


10798-M  DOT-E  10798 


10929-M 


11316-M 


11770-M 


11827-M 


11924-M 


11952-M 


12068-M 


12296-M 


12339-M 


12473-M 


12772-M 


DOT-E  10929 
DOT-E  11316 

DOT-E  11770 

DOT-E  11827 

DOT-E  11924 

DOT-E  11952 

DOT-E  12068 

DOT-E  12296 

DOT-E  12339 
DOT-E  12473 

DOT-E  12772 


GE  Reuter-Stokes, 
Twinsburg,  OH. 


49     CFR      172  400 
175,3. 


173  306 


3M  Company,  St  Paul.      49     CFR     172  101       172  504 
MN.  172.505(a),   173  323,   174.81, 

176  84    177  848 


Chemetall  Foote  Cor- 
poration. Kings 
Mountain.  NC. 


49  CFR  174  67(j),  (j) 


49  CFR  174,67(1),  (j) 


Buikmatic  Transport 

Company.  Jersey 

City.  NJ 
TRW  Automotive  Occu-     49  CFR 

pant  Safety  Systems.   ;      173.116(e), 

Queen  Creek,  AZ. 


173  116(c) 
173  116(f), 

173.62(c),  Part  172  Subparts 

D.  E, 


Gas  Cylinder  Tech- 
nologies, Inc.,  Te- 
cumseh,  Ontarior 
N8N  2M4  Canada. 

NRS  America  Inc., 
White  Plains,  NY. 


Wrangler  Corp.,  A  Divi- 
sion of  Lapoint  Indus- 
tries, Aubirm,  ME. 


Department  of  Defense 
(MTMC),  Alexandria, 
VA. 


Sea  Launch  Company, 
L.L.C.,  Long  Beach, 
CA. 


Clean  Earth  Systems, 
Inc.  Tampa,  FL. 


Air  Products  and 
Chemicals,  Inc.,  Al- 
lentown,  PA. 

Old  Bridge  Metals  & 
Chemicals,  Inc.,  Old 
Bndge,  NJ 


Air  Cruisers,  Inc. 
Belmar,  NJ. 


49  CFR  173  302.  173  304 


49         CFR  180.352(b)(3), 

180  605(c)(1). 


49  CFR  173.12(b)(2)(i) 


49  CFR  173.306(a) 


49  CFR  173  62,  Pari  172  Sub- 
parts C,  D,  E  and  F,  Part  173 
Subparts  E,  F  and  G 


49  CFR  173.12(b)(2)(i) 


49         CFR  173.192(a)(3), 

173.302(a)(5),        173.302(F), 
173.3L04(a)(4), 
173.304(d)(3)(i). 

49  CFR  173.12(c)    


49  CFR 

173.219(b)(1), 
173.301(e), 


172.301. 
173.22a, 


To  modify  the  exemption  to  authonze  !he  fans- 
portation  of  an  additionai  Division  2  2  mate- 
nal  m  non-DOT  specification  containers  de- 
scribed as  hermetically  seaied  electron  !ut>e 
devices 

To  authonze  return  shipments  ot  pariia^  packs 
from  customer  locations  o*  aluminum  ca'- 
tridges  containing  ethylene  oxide  labeieo  as 
flammable  gas  prepared  by  trained  ana  test- 
ed 3M  employees 

To  modify  the  exemption  tc  authorize  the  trans- 
portation of  a  Division  4  2  and  an  additional 
Class  3  material  'n  DOT  Specification  tans 
cars 

To  modify  the  exemption  to  authorize  the  trans- 
ponaiion  of  additional  Class  3  materials  m 
DOT  Specification  tank  cars 

To  modify  the  exemption  to  authorize  the  trans- 
portation of  a  Division  1  40  and  additional 
1  4S  matenal  for  shipment  to  additional  TRW 
facilities  and  to  ir>crease  quantity  of  power 
devices  or  igniters  per  tray  from  16  tc  36 

To  modify  the  exemption  to  authonze  an  addi- 
tional chemistry  composition  for  the  manufac- 
ture of  non-DOT  specification  cylinders 
comparagble  to  DOT  3E  for  the  transpor- 
tation of  Division  2  1,22  and  23  matenals 

To  modify  the  exemption  to  authorize  the  trans- 
portation of  an  additional  Division  5  i  mate- 
nal In  certain  lined  DOT  Specification  IM  101 
portable  tanks  and  UN  standard  UN  31 A  In- 
termediate Bulk  Containers 

To  modify  the  exemptksn  to  auttwrize  two  addi- 
tional DOT  Specification  containers  tor  use 
as  outer  packaging  for  lab  pack  applications 
transporting  vahous  classes  of  hazardous 
wastes 

To  modify  the  exemption  to  auttwnze  the  use 
of  a  new  laser  guided  training  round  configu- 
ration with  8  quantity  increase  of  pressure 
vessels  In  ttie  aluminum  and  wooden  outer 
containers 

To  modify  the  exemption  to  autfronze  ttie  trans- 
portation of  additkinai  Class  3  and  Division 
2.2  matenals  contained  in  ttie  Sea  Launch 
Integrated  Launch  Vehicle  with  and  without 
payload 

To  modify  the  exemption  to  authonze  certain 
DOT  Specification  UN11HH2  composite  In- 
temediate  Bulk  Containers  as  outer  pack- 
aging for  lab  packs  when  transporting  var- 
ious classes  of  hazardous  materials 

To  modify  the  exemption  to  authonze  the  trans- 
portation of  an  additional  Division  2  3  mate- 
nal In  DOT  Specification  3AL  aluminum  cyl- 
inders via  cargo  vessel 

To  modify  the  exemption  to  authonze  rail 
freight  as  an  additional  mode  ot  transpor- 
tation for  the  transportation  of  Class  8  mate- 
nals in  DOT  Specification  UNiHl  and 
UN1H2  plastic  drums 

To  reissue  an  exemption  ongmally  issued  on 
an  emergency  basis  for  the  transportation  ot 
non-DOT  specification  cylinders  filled  m  ex- 
cess of  their  marked  service  pressure,  con- 
taining a  Division  2  2  matenal 
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Modification  Exemptions— Continued 


Application  No       Exemption  No 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


12817-f^  DOT-E  12817       Phibro-Tech,  Inc.,  Fori 

Lee.  NJ 


12885-M 


12892-M 


49 


CFR 


172.301(c), 


173.219(b)(1),  173.302(a). 


DOT-E  12885       United  States  Dept  of       49  CFR  173.303(c) 
Agriculture,  Missoula, 
MT. 


DOT-E  12892       Bulk  Truck  &  Transport      49  CFR   172.203(a),   178.337- 
Service.  Inc  .  Han-  10(d). 

over.  IN. 


To  reissue  the  exemption  originally  issued  on 
an  emergency  basis  authorizing  the  reuse  of 
Specification  UN  1H1  non-removable  head 
plastic  dnjms  for  the  transportation  of  certain 
Class  8  materials  to  Environmental  Protec- 
tion Agency  licensed  treatment,  storage  or 
disposal  facilities. 

To  reissue  the  exemption  originally  issued  on 
an  emergency  basis  for  the  transportation  of 
gasoline  in  a  non-Dot  specification  steel 
drum  with  a  pump  installed  mounted  in  a 
helitorch  frame. 

To  modify  the  exemption  to  reissue  the  exemp- 
tion originally  issued  on  an  emergency  basis 
for  continued  use  of  MC  331  cargo  tanks  that 
do  not  meet  the  minimum  rear  bumper  re- 
quirements specified  in  the  HMR  transporting 
Division  2.1  materials. 


New  Exemptions 


Application  No.       Exemption  No 


Applicant 


Regulation(s)  affected 


12674-N 


12695-N 


12724-N 


12781-N 


12783-N 


12784-N 


12B41-N 


12842-N 


1285&-N 


12865-N 


DOT-E  12674    G&S  Aviation,  Don- 
,      nelly,  ID. 


DOT-E  12695     Global  Composites 
International.  Inc  , 
San  Dimas.  CA 

DOT-E  12724     E.I  DuPont  de  Ne- 
mours &  Co  .  Inc., 
Wilmington.  DE. 

DOT-E  12781  '  International  Business 
I      Aircraft,  Inc.,  Tulsa, 
OK. 

DOT-E  12783    Cryosurgery,  Inc., 
I      Nashville,  TN. 


DOT-E  12784    Cryosurgery,  Inc., 
Nashville.  TN. 


DOT-E  12841     FIBA  Technologies, 

Inc.,  Westboro,  MA. 


DOT-E  1 2842    Giant  Resource  Recov- 
ery Aerosols,  Inc 
(GRR),  Summerville, 
SC. 

DOT-E  12858     Union  Carbide  Corpora- 
tion. South  Charies- 
I      town,  WV. 


DOT-E  12865    BOC  Gases.  Riverton, 
NJ 


49    CFR     172.101     (Col.    9A), 
175  75(a)(1),  175.75(a)(2). 


49         CFR  173.302(a)(1), 

173.304(a)(1),  173.34(e), 

1753 

49  CFR   172.203(a),    178.345- 
10(b)(3),  180.405(h). 


49  CFR   172.101   Column  9B, 
172.204(c)(3), 
173.27(b)(2)(3),  175,30(a)(1). 

49  CFR  173.304(a)(1), 

173.306(a). 


49         CFR  173.304(a)(1), 

173.306(a). 


49     CFR     173.315,     173,318, 
176.76(g)(1). 


49  CFR  173.156(b) 


Nature  of  exemption  thereof 


49  CFR  172.203,  173.31(c)(1), 
179.13. 


49  CFR  1 73.301  (j) 


To  authorize  the  transportation  in  commerce  of 
propane  in  4BA/4BW  type  cylinders  aboard 
small  passenger-carrying  aircraft  to  remote 
locations,  (mode  5) 

To  authorize  the  manufacture,  mart<,  sale  and 
use  of  non-DOT  specification  cylinders  for 
use  in  transporting  certain  Division  2.1  and 
2,2  hazardous  materials,  (modes  1,2,3,  4) 

To  authorize  the  transportation  in  commerce  of 
MC  312  cargo  tanks  equipped  with  pressure 
relief  systems  that  do  not  conform  to  the  re- 
quirements of  the  HMR.  (mode  1) 

To  authorize  the  transportation  in  commerce  of 
Class  1  explosives  which  are  fortjidden  or 
exceed  quantities  presently  authorized, 
(mode  4) 

To  authorize  the  transportation  in  commerce  of 
small  units  of  compressed  gas,  refrigerant 
404A  as  limited  quantities  and/or  ORM-D  in- 
tended for  medical  use.  (modes  1,2,3,  4,  5) 

To  authorize  the  transportation  in  commerce  of 
compressed,  refrigerant  22,  when  shipped  in 
relatively  small  units  to  be  reclassed  as 
ORM-D  and  transported  as  consumer  com- 
modity for  medical  purposes,  (modes  1,2,3, 
4,  5) 

To  authorize  the  manufacture,  maricing,  sale 
and  use  of  an  IMO  Type  7/US  DOT  MC  338 
tank  permanently  fitted  within  an  ISO  frame 
for  use  in  transporting  various  hazardous 
materials,  (modes  1 ,  2) 

To  authorize  the  transportation  in  commerce  of 
aerosols,  in  specially  designed  containers  for 
use  in  transporting  Division  2.1  and  2.2 
gases  to  collection  site  for  recycling,  (mode 

1) 

To  authorize  the  transportation  in  commerce  of 
a  DOT  specification  1 05J400W  tank  car  hav- 
ing a  gross  weight  on  rail  of  286,000  pounds, 
for  use  in  transportation  Division  2.1,  2.3, 
Poison-Inhalation  Hazard/Zone  D.  (mode  2) 

To  authorize  the  transportation  in  commerce  of 
non-DOT  specification  cylinders  for  export 
containing  various  compressed  gases  without 
pressure  relief  devices,  (modes  1 ,  3) 
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New  Exemptions — Continued 


Application  No       Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  ot  exemption  thereof 


1868-N 


1869-N 


12877-N 


12897-N 


12899-N 


12903-N 


DOT-E  12868    Anderson  Development 
1      Company.  Adrian.  Ml. 


DOT-E  12869  '  Praxair.  Inc  .  Danbury. 
CT. 


DOT-E  12877 


BAE  Systems.  Po- 
mona. CA. 


DOT-E  12897    ATK  Thiokol  Propul- 
sion, Brigham  City. 
UT 

DOT-E  12899     Pencor  Reservoir  Fluid 
Specialists. 
Broussard.  LA 


DOT-E  12903    Cargill  Inc  ,  Min- 
neapolis. MN 


49CFR  173  301(j) 


49CFR  173  301(j) 


49   CFR    172  101    Column   9A 
172  400(a).  172  500(a), 

175.3. 


49  CFR  173.242.  173  32(a) 


49  CFR  173,201(0.  173  202(c), 
173.203(c),  173  302(8), 

173-304(3)   &   (b),    173  34(d) 
175  3 

49    CFR     172.203(a),     173.26. 
179.13. 


To  authonze  the  transportation  m  commerce  of 
non-DOT  specification  cylmoers  tor  export 
containing  vanous  compressed  gases  without 
pressure  relief  devices  (modes  i   3) 

To  authorize  the  transportation  m  commerce  o* 
non-DOT  specification  cylinders  tor  export 
containing  various  compressed  gases  without 
pressure  relief  devices  (modes  1    3) 

To  authorize  the  transportation  m  commerce  o' 
cesium  Division  4  3  without  required  label- 
ing and  placarding  m  specially  designed 
packaging  to  be  used  on  military  aircraft 
(modes  14,5) 

To  authonze  the  transportation  m  commerce  of 
ammonium  perchlorate  Division  5  i  m  DOT 
53  portable  tanks  not  presently  authorized 
(modes  l    2^ 

To  authorize  the  manufacture  marK  sale  ana 
use  ot  non-DOT  specification  cylinders  com- 
parable to  DOT  Specification  3A  cylmoers  tor 
use  in  transporting  Division  2  i  2  2  ana 
Class  3  material  (modes  1    2  3  4i 

To  authonze  the  transportation  in  commerce  ot 
Class  3  material  m  DOT  Specification 
111A100W1  tank  cars  having  a  maximum 
gross  weight  of  286, (X)0  pounds  (mode  2) 


Emergency  Exemptions 


Application  No,       Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


EE  10915-M  ,  ,     DOT-E  10915       Luxfer  Gas  Cylinders. 
i  I      Riverside.  CA. 


EE  12447-M  ....  i  DOT-E  12447       Akzo  Nobel,  Norcross. 

GA. 

EE  12807-M  ....     DOT-E  12807       Clariant  Corporation, 

Charlotte.  NC 


EE  12892-N 


EE  12894-N 


EE  12896-N 


EE  12907-N 


EE  12913-N 


DOT-E  12892 


EE  12893-N  ...     DOT-E  12893 


DOT-E  12894 


DOT-E  12896 


Bulk  Truck  and  Trans- 
port Service.  Inc.. 
Hanover,  IN. 

Department  of  Justice, 
Justice  Management 
Division.  Washington. 
DC 

Department  of  Justice. 
Justice  Management 
Division.  Washington, 
DC 

Environmental  Protec- 
tion Agency,  Wash- 
ington, DC. 


DOT-E  12907       Allied  Universal  Corp.. 
i      Miami,  PL. 


EE  12908-N  ....  ;  DOT-E  12908       JCI  Jones  Chemicals, 

I      Inc..  Milford.  VA. 


DOT-E  12913       Novelty.  Inc.  Green- 
field. IN. 


49         CFR  173302(a)(1) 

173.304(a)(d),         173,34(e). 
1753. 

49  CFR  172,301(c), 

172,407(c)(1) 

49  CFR  172.302(c) 

180  352(b)(1). 


49  CFR   172.203(a),   178  337- 
10(d). 


49  CFR  172  101  Column  8C 


49  CFR  172.101  Column  8C 


49  CFR  172,101  Column  8C 


49    CFR    173  24(b),    179  300- 
12(b).  179.300-13(3), 

179.300-14 

49    CFR    173,24(b),    179.300- 
12(b),  179,300-13(a) 

179,300-14 

49  CFR  172.301(c). 

173.22(a)(4) 


Modified  exemption  to  authorize  shipment  o< 
compressed  gas  n  o  s  as  additional  com- 
modity and  corrected  UN  number  (modes  1. 
2   3  4,  5) 

Modified  descnption  and  capacity  of  cans  con- 
tained in  fibertx)ard  boxes  pnnted  with  incor- 
rect size  hazard  warning  labels  (mode  1 1 

To  reissue  exemption  issued  on  emergency 
basis  to  authonze  the  one-way  transportation 
of  a  UN31A  IBC  which  was  filled  with  a 
flammable  liquid,  beyond  its  requalification 
due  date  (mode  1 1 

Emergency  request  for  continued  use  ot  MC 
331  cargo  tanks  that  do  not  meet  the  min- 
imum rear  bumper  requirements  ot  49  CFP 
178  337-I0(d)   (mode  1) 

Request  an  emergency  exemption  tc  the 
transportation  of  small  solid  materials  con- 
taminated or  suspected  of  being  contami- 
nated with  anthrax  (mode  ii 

Request  an  emergency  exemption  to  transport 
large  solid  matenals  contaminated  with  o' 
suspected  ot  being  contaminated  with  an- 
thrax (mode  11 

Request  an  emergency  exemption  to  transport 
solid  matenals  contaminated  with  anthrax 
bactena  in  non-DOT  spec  pac^aglng   imode 

1) 

Request  tor  an  emergency  exemption  to  trans- 
port a  leaking  ton  cylinder  that  has  been 
fitted  with  an  emergency  B  kit  to  prevent 
leaking  dunng  transportation  (mode  ii 

Request  one  time  transportation  ot  a  leaking 
container  containing  sulfur  dioxide  equipped 
with  a  Chlonne  Institute  B-kit  from  Ocean 
City,  MD  to  Milford  VA  (mode  n 

Emergency  request  for  relief  from  pacnagmg 
requirements  for  lighters  that  have  already 
been  approved  (mode  1). 
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Application  No.       Exemption  No 


Applicant 


Regulation(s)  affected 


EE  12918-N 


EE  12914-N    ...     DOT-E  12914 


EE  12915-N  ....  1  DOT-E  12915 


EE  12916-N  ...     DOT-E  12916 


EE  12917-N  DOT-E  12917 


DOT-E  12918 


EE  12919-N  ...     DOT-E  12919 


EE  12934-N  ....  '  DOT-E  12934 


EE  12935-N    ...     DOT-E  12935 


EE  12937-N   ...     DOT-E  12937 


EE  12938-N  DOT-E  12938 


EE  12939-N  ....     DOT-E  12939 


EE  12940-N  ...     DOT-E  12940 


EE12947-N...     DOT-E- 12947 


EE  1294e-N  ....     DOT-E  12948 


EE  12957-N  ....     DOT-E  12957 


EE  12958-N  ....     DOT-E  12958 


EE  12962-N  ....  i  DOT-12962 


Jones  Chemicals.  Inc 
Milford,  VA. 


Airgas-Nor  Pac.  Inc. 
Portland,  OR. 


49  CFR  172  301(C),  173.34(d) 


49  CFR  172.301(C),  173.34(d) 


Allied  Universal 
Miami,  PL. 


Corp.        49CFR  173,34(d) 


Northwest  Ohio  Towing 
&  Recovery.  Inc  . 
Beaverdam,  OH. 


Jones  Chemicals 
Charlotte,  NC. 


Inc 


Acambis.  Inc  ,  Cam- 
bndge.  MA. 

Kuehne  Chemical  Com- 
pany. South  Kearny, 
NJ 

JCI  Jones  Chemicals. 
Inc  ,  Charlotte,  NC 


BASF  Corporation, 
Mount  Olive.  NJ. 


TRW  Systems  &  Infor- 
mation Technology, 
Redondo  Beach,  CA 

Allied  Universal  Corp,, 
Miami,  FL, 


T,J  Egan  Waste  Sys- 
tems, Bloomfield,  NJ 

Safety  Kleen  (TG),  Inc., 
Columbia,  SC. 

Kuehne  Chemical  Com- 
pany. South  Kearny, 
NJ. 


Transportation  Services 
Unlimited,  Miami,  FL. 


DPC  Enterprises, 
Houston,  TX 

Allied  Universal  Corp. 
Miami.  FL. 


49  CFR  173.242(b) 


49  CFR  172.301(C).  173.34(d) 


49  CFR  173.196(b),  178.609  ... 


49  CFR  173.24,  179.300-1 2(b), 
179  300-1 3(a).  179.300-14. 

49  CFR  173.34(d) 


49  CFR    172.301(a),    172.400, 
173.213(C). 


49  CFR  173.24(b)(1), 

173.302(a)(1).  173.304(a)(2). 
17334(d). 

49  CFR  173.34(d) 


49  CFR   172.101    Column  8C, 
172.302(c).' 

49  CFR  173.202  


Nature  of  exemption  thereof 


49  CFR  173.24,  179.300-1 2(b), 
179.300-13(3),  179.300-14. 


49  CFR    173.302(c),    179.300- 
12(b),  179.300-13(3), 

179.300-14. 


49  CFR  173.34(d) 


49  CFR  172.302  (c),  179.300- 
12(b),  179.300-13(8), 

179.300-14. 


Emergency  request  to  transport  a  DOT  3A  cyl- 
inder cont3ining  chlorine  th3t  wss  found  Ie3k- 
ing  and  has  had  a  Chlorine  Institute  ap- 
proved A-Kit  applied,  (mode  1). 

For  one-time  transportation  of  leaking  cylinder 
containing  chlorine  snd  3pplied  with  Chlorine 
Institute  "A-kit"  from  Klamath  Falls,  Oregon 
to  Tacoma,  Washington,  (mode  l). 

Request  for  an  emergency  exemption  to  trans- 
port a  leaking  150  lb.  cylinder  that  has  been 
fitted  with  an  A  kit  to  prevent  leaking  during 
transportation,  (mode  1). 

Emergency  request  to  transport  cargo  tanks 
(avi3tion  refuelers)  cont3ining  the  residue  of 
gssoline.  The  cargo  tanks  were  built  to  MC 
306  specifications  but  have  not  tested  and 
m3int3ined  as  such,  (mode  1). 

Emergency  request  to  transport  a  3A480  cyl- 
inder with  a  leaking  valve  that  has  had  a 
Chlorine  Institute  approved  A  Kit  applied, 
(mode  1). 

Request  for  an  emergency  exemption  to  use 
packagings  for  infectious  substances  th3t 
have  not  tseen  pertorm3nce-tested.  (mode  1). 

Request  for  3n  emergency  exemption  to  trans- 
port a  leaking  ton  cylinder  that  has  been 
fitted  with  a  B  kit.  (mode  1). 

Request  for  an  emergency  exemption  to  au- 
thorize the  transportation  in  commerce  of  a 
leaking  ton  cylinder  that  has  been  fitted  with 
an  emergency  A  Kit  to  prevent  leaking  during 
transportation,  (mode  1). 

Emergency  request  to  transport  pendimethal 
described  as  flammable  solid  n.o.s.,  UN 
1325,  III  in  a  5M1  multi  wall  paper  bag  that  is 
certified  to  PG  II  (mode  1 ,  2,  4). 

Request  for  an  emergency  exemption  to  trans- 
port anhydrous  3mmoni3  in  a  non-DOT  spec- 
ification cont3iner.  (mode  1). 

Request  to  trsnsport  a  leaking  ton  cylinder  that 
has  been  fitted  with  an  emergency  A  kit  to 
prevent  leaking  during  transportation,  (mode 

1). 

Request  for  emergency  exemption  to  transport 
co-mingled  regulated  and  solid  waste  in  bulk 
packagings.  (mode  1). 

Request  for  an  emergency  exemption  to  trsns- 
port 3  class  3  material  in  a  bulk,  non-DOT 
specification  container,  (mode  1). 

Request  for  an  emergency  exemption  to  trans- 
port a  leaking  ton  tank  car  tank  containing 
chlorine.  th3t  has  been  fitted  with  an  emer- 
gency B  kit  to  prevent  leaking  during  trans- 
portation, (mode  1). 

Emergency  request  to  transport  two  DOT  spec- 
ification 106A500X  tank  cars  one  of  which 
has  a  problem  with  the  fusible  plug  and  one 
which  has  a  problem  with  the  valve.  Each 
tank  has  a  Chlorine  Institute  B  Kit  applied, 
(mode  1). 

Request  for  emergency  exemption  to  transport 
a  leaking  ton  cylinder  that  has  been  fitted 
with  an  A  kit  to  prevent  leaking,  (mode  1). 

Emergency  request  to  transport  a  one  ton  con- 
tainer (DOT  Spec  106A500X)  that  developed 
a  leak  in  the  valve  and  has  a  Emergency  B 
kit  applied,  (mode  1). 
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Emergency  Exemptions— Continued 


Application  No.       Exemption  No. 


Applicant 


Regulation(s)  aflected 


Nature  of  exemption  thereof 


EE  12971-N 


DOT-E  12971 


Allied  Universal  Cor- 
poration, Miami,  FL. 


49  CFR    172,302(0.    179  300- 
12(b).  179.300-13(3). 

179.300-14 


Emergency  request  to  transport  a  DOT  Speci- 
fication 106A500X  containing  sulfur  dioxiOe 
that  developed  a  leak  m  one  of  the  valves 
and  has  a  Chlonne  Institute  Emergency  B  Kit 
applied  (mode  1) 


4453-M  .. 

8554-M  .. 

8723-M  .. 

9401-M  ., 

10705-M 

10833~M 

11244-M 

11993-M 

12586-N 
12755-N 


Denials 


Request  by  Dyno  Nobel,  Inc  Salt  Lake  City  UT  to  modify  the  exemption  to  allow  tor  the  transportation  of  an 
additional  Division  1.5D  explosive  in  a  non-DOT  specification  bulk   hopper-type  tank  oemed  January  31, 

2002. 

Request  by  Dyno  Nobel,  Inc.  Salt  Lake  City.  UT  to  modify  the  exemption  to  allow  for  the  transportation  of  an 
additional  Division  1  5D  explosive  in  DOT  Specification  MC-306  MC-307  and  MC-312  cargo  tanks  de- 
nied January  31.  2002 

Request  by  Dyno  Nobel.  Inc.  Salt  Lake  City.  UT  to  modify  the  exemption  to  allow  tor  the  transportation  in 
bulk,  of  an  additional  Division  1 .5D  explosive  In  certain  authonzed  motor  vehicles  and  portable  tanks  de- 
nied January  31.  2002 

Request  by  Societe  Nationale  de  Wagon-Reservoirs  79009  Pans  FR  to  modit'  the  exemption  to  authonze 
the  transportation  of  additional  Division  2  2  matenals  m  non-Dot  specification  IMO  Type  5  portable  tanks 
denied  March  25.  2002. 

Request  by  Baker  Petrolite  Victona,  TX  to  modify  the  exemption  to  authonze  the  use  of  contract  earners  for 
the  transportation  of  a  Division  6,1  matenal,  without  the  segregation  requirements,  by  highway  motor  vehi- 
cle denied  March  25.  2002. 

Request  by  Health  Care  Waste  Services  Bronx  NY  to  modify  the  exemption  to  authonze  an  additional  non- 
DOT  specification  steel  container  for  use  as  bulk  outer  packaging  transporting  Division  6  2  matenals  m 
dual  packagings  denied  January  18,  2002 

Request  by  Aerospace  Design  &  Development,  Inc  Longmont  CO  to  modify  the  exemption  to  allow  for  a 
design  change  of  the  non-DOT  specification  titanium  alloy  cylinder  for  the  transportation  of  Division  2  2 
materials  denied  January  28.  2002 

Request  by  BREED  Technologies,  Inc,  Lakeland,  FL  to  modify  the  exemption  to  authonze  a  new  design 
style  of  the  non-DOT  specification  cylinders  used  as  components  of  automobile  vehicle  safety  systems  for 
the  transportation  of  Division  2,1  and  2,2  materials  denied  March  13,  2002 

Request  by  Wilsonart  International  Inc,  Temple,  TX  to  authonze  rail  cars  to  remain  attached  while  standing 
without  the  physical  presence  of  an  unloader  denied  January  28  2002 

Request  by  Air  Canada  Ottawa.  ON  to  authonze  the  transportation  m  commerce  of  hazardous  matenals  by 
aircraft  that  exceed  the  quantity  limitations  in  the  HMR  denied  January  IQ  2002 


(FR  Doc.  02-10036  Filed  4-23-02;  8:45  am] 

BILUNG  CODE  4909-60-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Revision  of  the  Treasury  Current  Value 
of  Funds  Rate 

agency:  Financial  Management  Service. 
Fiscal  Service.  Treasury-. 
ACTION:  Notice  of  revised  rate  for  use  in 
Federal  debt  collection  and  for  discount 
and  rebate  evaluation. 

SUMMARY:  Pursuant  to  section  1 1  of  the 
Debt  Collection  Act  of  1982,  as 
amended,  (31  U.S.C.  3717),  the 
Secretary  of  the  Treasuiy  is  responsible 
for  computing  and  publishing  the 
percentage  rate  to  be  used  in  assessing 
interest  charges  for  outstanding  debts  on 
claims  owed  the  Government. 
Treasury's  Cash  Management 
Regulations  (I  TFM  6-8000)  prescribe 
use  of  this  rate  by  agencies  as  a 
comparison  point  in  evaluating  the  cost- 


effectiveness  of  a  cash  discount.  In 
addition,  5  CFR  1315.8  of  the  Prompt 
Payment  rule  on  "Rebates"  requires  that 
this  rate  be  used  in  determining  when 
agencies  should  pay  purchase  card 
invoices  when  a  rebate  is  offered  by  the 
card  issuer.  Notice  is  hereby  given  that 
the  applicable  rate  is  3  percent  for  the 
period  July  1.  2002  through  December 
31.  2002.  ' 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  July  1.  2002.  and 
ending  on  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  should  be  directed  to  the  Risk 
Management  Division.  Financial 
Management  Ser\'ice.  Department  of  the 
Treasurv.  401  14th  Street,  S\V.. 
Washington.  DC  20227  (Telephone: 
(202)  874-6650). 

SUPPLEMENTARY  INFORMATION:  The  rate 
reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
FederalCash  Management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  the  Public  Moneys 
Investments  Act,  Pub.  L.  95-147.  91 
Stat.  1227.  The  rate  is  computed  each 


year  bv  averaging  Treasury  Tax  and 

Loan  (TT&L)  account  investment  rates 
for  the  12-month  period  ending  every 
September  30.  rounded  to  the  nearest 
whole  percentage,  for  applicability 
effective  lanuarv  1.  The  rate  is  subject 
to  quarterly  revision.''  if  the  annual 
average,  on  a  moving  average  basis, 
changes  bv  2  per  centum.  The  rate  in 
effect  for  the  period  luly  1.  2002  through 
December  31 .  2002  reflects  the  average 
investment  rate  for  the  12-m()nth  period 
that  ended  March  31.  2001 

Dated:  .\]m\  18,2002. 
Bettsy  H.  Lane, 

Assistant  Commissioner.  Federal  Finance. 
IFR  Dor  02-1008.5  Filfid  4-23-02;  8:45  ami 

BILLING  CODE  4810-3&-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Commission  on  VA  Nursing; 
Meeting 

The  Department  of  Veterans  Affairs 
(V"A)  gives  notice  under  Public  Law  92- 
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463  (Federal  Advisory  Committee  Act) 
that  the  National  Commission  on  VA 
Nursing  will  hold  it's  first  meeting  on 
May  8,  2002,  at  the  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Room  930,  Washington,  DC  20420. 
The  meeting  will  begin  at  8:15  a.m.  and 
end  at  5:30  p.m.  The  meeting  will  be 
open  to  the  public. 

The  Commission,  established  under 
the  "Department  of  Veterans  Affairs 
Programs  Enhancement  Act  of  2001,"  is 
to  consider  legislative  and 
organizational  policy  changes  to 
enhance  the  recruitment  and  retention 
of  nurses  and  other  nursing  personnel  in 
VA;  and  to  evaluate  the  future  of  the 
nursing  profession  in  VA.  The 
Commission  is  required,  not  later  than 
two  years  from  the  date  of  its  first 
meeting,  to  submit  to  Congress  and  the 
Secretary  of  Veterans  Affairs  a  report  on 
the  Commission's  findings  and 
recommendations . 

The  meeting  will  begin  with  a 
discussion  of  the  Commission's  goals 
and  work  plans,  and  will  be  led  by  the 
Commission's  Chairperson,  Marilyn  M. 
Pattillo,  Ph.D.,  R.M.,  C.S.,  N.P.  The 
Commission  will  be  briefed  on  VA's 
mission  and  on  the  role  of  VA  nursing 
personnel  in  meeting  that  mission. 
Members  will  also  be  provided 
information  on  VA  human  resources 
polices  related  to  nursing  personnel,  an 
assessment  of  VA's  current  and 
anticipated  nurse  staffing  trends,  and 
information  concerning  VA's  current 
initiatives  to  enhance  the  recruitment 
and  retention  of  nursing  personnel. 

No  time  will  be  allocated  for  receiving 
oral  presentations  from  the  public. 
However,  members  of  the  public  may 
direct  questions  or  submit  prepared 
statements  for  review  by  the 
Commission  in  advance  of  the  meeting, 
in  writing  only,  to  Ms.  Stephanie 


Williams,  Program  Analyst,  at 
Department  of  Veterans  Affairs  (10A2N), 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  Any  member  of  the  public 
wishing  to  attend  the  meeting  should 
contact  Ms.  WiUiams,  at  (202)  273- 
4944. 

Dated:  April  17,  2002. 

By  direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
(FR  Doc.  02-9985  Filed  4-23-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  the  annual  meeting  of  the 
Department  of  Veterans  Affairs 
Voluntary  Service  (VAVS)  National 
Advisory-  Committee  (NAC)  will  be  held 
at  the  Double  Tree  Hotel  at  Jantzen 
Beach,  909  Hayden  Island  Dr.,  Portland 
Oreeon,  on  May  15-18,  2002. 

The  committee,  comprised  of  fifty- 
nine  national  voluntary  organizations, 
advises  the  Under  Secretary  of  Health 
and  other  members  of  the  Department  of 
Veterans  Affairs  Central  Office  staff  on 
how  to  coordinate  and  promote 
volunteer  activities  within  VA  facilities. 
The  primary'  purposes  of  this  meeting 
are:  to  provide  an  opportunity  for  the 
committee's  review  of  volunteer  policies 
and  procedures;  to  accommodate  full 
and  open  communications  between  the 
organizations,  representatives  and  the 
Voluntary  Service  Office  and  field  staff; 
to  provide  educartional  opportunities 
geared  towards  improving  volunteer 
programs  with  special  emphasis  on 


methods  to  recruit,  retain,  motivate  and 
recognize  volunteers;  and,  to  approve 
committee  recommendations. 

The  meeting  sessions  are  scheduled 
for  6  p.m.  until  8  p.m.  on  May  15,  2002; 
8:30  a.m.  until  4:30  p.m.  on  May  16, 
2002;  8:30  a.m.  until  4:30  p.m.  on  May 
17,  2002;  and  8:30  a.m.  imtil  11:30  a.m. 
on  May  18,  2002,  with  a  closing 
ceremony  at  6  p.m.  that  day.  The  May 
15  session  will  principally  involve 
opening  ceremonies,  remarks  by  several 
officials  and  a  keynote  address  by  the 
VA  Under  Secretary  for  Health.  The 
May  16  session  will  feat\ire  a 
presentation  of  the  meeting's  objectives, 
consideration  of  several  committee  and 
subcommittee  reports,  a  presentation  on 
the  Veterans  History  Project  and  four 
educational  workshops  on 
conamunications,  corporate 
volunteering,  career  focus,  and 
recruitment.  On  May  17,  educational 
workshops  will  continue  and  keynote 
speakers  will  address  the  business 
session  and  the  James  Parke  Memorial 
Scholarship  Limcheon.  The  May  18 
session  will  focus  on  several  awards 
recognizing  exceptional  volunteer 
service,  will  feature  another  keynote 
speaker,  and  will  be  followed  by  a 
closing  ceremonies  event  in  the  evening. 

The  meeting  is  open  to  the  public. 
Individuds  interested  in  attending  are 
encouraged  to  contact:  Ms.  Laura  Balun, 
Administrative  Officer,  Voluntary 
Service  Office  {10C2),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8392. 

Dated:  April  17,  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-9984  Filed  4-23-02:  8:45  am] 
BILUNG  CODE  B320-01-M 
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Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface  Coating 
of  Metal  Furniture;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7163-6] 
RIN  2060-AG55 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Metal  Furniture 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  metal  furniture 
surface  coating  operations  located  at 
major  sources  of  hazardous  air  pollutant 
(HAP)  emissions.  These  proposed 
standards  would  implement  section 
112(d)  of  the  Clean  Air  Act  (CAA)  by 
requiring  these  operations  to  meet  HAP 
emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT).  The 
primary'  HAP  emitted  by  these 
operations  are  xylene,  toluene,  glycol 
ethers.  2-butoxy  ethanol,  ethylbenzene. 
and  methyl  ethyl  ketone.  Each  of  the 
HAP  can  cause  toxic  effects  such  as  eye, 
nose,  throat,  and  skin  irritation,  and 
blood  cell,  heart,  liver,  and  kidney 
damage.  Implementation  of  the 
proposed  standards  would  reduce 
nationwide  HAP  emissions  from  major 
sources  by  about  70  percent. 
DATES:  Comments.  Submit  comments  on 
or  before  June  24,  2002.  Public  Hearing. 
If  anyone  wishes  to  contact  EPA  to 
request  to  speak  at  a  public  hearing, 
they  should  do  so  by  May  14.  2002.  If 
requested,  a  public  hearing  will  be  held 
within  approximately  30  days  following 
publication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-97-40. 
U.S.  Environmental  Protection  Agency. 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-97-40. 
U.S.  Environmental  Protection  Agencv. 
401  M  Street.  SW..  Room  M-1500. 
Washington.  DC  20460,  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  our  Office  of 
Administration  Auditorium  in  Research 


Triangle  Park,  North  Carolina.  You 
should  contact  Ms.  Janet  Eck.  Coatings 
and  Consumer  Products  Group. 
Emission  Standards  Division  (C539-03), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541- 
7946,  to  request  to  speak  at  a  public 
hearing  or  to  find  out  if  a  hearing  will 
be  held. 

Docket.  Docket  No.  A-97-40  contains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460  in 
Room  M-1500,  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  exchjding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mohcuned  Serageldin,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (C539-03),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711: 
telephone  number  (919)  541-2379; 
facsimile  number  (919)  541-5689; 
electronic  mail  (e-mail)  address: 
serageldin  .moh  amed@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect*  file 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-97-40.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Dr.  Mohamed  Serageldin, 
c/o  OAQPS  Document  Control  Officer 
(C404-02).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 


to  the  public  without  further  notice  to 
the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Janet  Eck,  Coatings 
and  Consumer  Products  Group. 
Emission  Standards  Division  {C539-03), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  number  (919)  541- 
7946  at  least  2  days  in  advance  of  the 
public  hearing.  Persons  interested  in 
attending  the  public  hearing  should  also 
contact  Ms.  Eck  to  verify  the  time.  date, 
and  location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  obtained  by  mail  from  the  Air  and 
Radiation  Docket  and  Information 
Center  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule  is 
also  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature  by  the  EPA 
Administrator,  a  copy  of  the  proposed 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  The  proposed 
source  category  definition  includes 
facilities  that  apply  coatings  to  metal 
furniture  or  components  of  metal 
furniture.  Metal  furniture  means 
furniture  or  components  of  furniture 
that  are  constructed  either  entirely  or 
partially  from  metal.  Metal  furniture 
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includes,  but  is  not  limited  to. 
components  of  the  following  types  of 
products  as  well  as  the  products 
themselves:  household,  office, 
institutional,  laboratory,  hospital,  public 
building,  restaurant,  barber  and  beauty 
shop,  and  dental  furniture;  office  and 
store  fixtures;  partitions:  shelving: 


lockers;  lamps  and  lighting  fixtures;  and 
wastebaskets. 

In  general,  facilities  that  coat  metal 
furniture  are  covered  under  the 
Standard  Industrial  Classification  (SIC) 
and  North  American  Industrial 
Classification  System  (NAICS)  codes 
listed  in  table  1.  However,  facilities 
classified  under  other  SIC  or  NAICS 


codes  may  be  subject  to  the  proposed 

regulation  if  they  meet  the  applicability 
criteria.  Not  all  facilities  classified 
under  the  SIC  and  NAICS  codes  in  table 
1  will  be  subject  to  the  proposed 
standard  because  some  of  the 
classifications  cover  products  outside 
the  scope  of  the  proposed  NESHAP  for 
metal  furniture 


Table  1.— Metal  Furniture  Product  Descriptions  and  Corresponding  SIC  and  NAICS  Codes 


Product  description 


1987  SIC 
Code 


Equivalent 

1997  NAICS 

Code(s) 


Equivalent  1997  NAICS  Product 
Description 


Metal  Household  Furniture 

Office  Furniture,  Except  Wood  

Public  Building  and  Related  Furniture  

Office  and  Store  Fixtures,  Partitions,  Shelving,  and  Lockers.  Except 

Wood, 

Furniture  and  Fixtures,  Not  Classified  Elsewhere  

Hardware,  Not  Classified  Elsewhere  

Metal  Stampings,  Not  Classified  Elsewhere  (Except  Kitchen  Utensils. 

Pots  and  Pans  for  Cooking,  and  Coins) 

Wire  Spnngs  

Fabricated  Metal  Products.  Not  Classified  Elsewhere 

Residential  Electric  Lighting  Fixtures  

Commercial.  Industnal,  and  Institutional  Electnc  Lighting  Fixtures  

Laboratory  Apparatus  and  Furniture  

Dental  Equipment  and  Supplies 

Manufactunng  Industnes,  Not  Classified  Elsewhere  

Reupholster  and  Furniture  Repair 

State/Federal  Governmental  Agencies  


2514 

2522 
2531 
2542 

2599 
3429 
3469 

3495 
3499 

3645 

3646 

3821 
3843 
3999 
7641 


337124     Metal     Household     Furniture     Manufac- 
tunng 

337214  Nonwood  Office  Furniture  Manufactunng. 
337127     Institutional  Furniture  Manufactunng 

337215  Showcase,  Partition    Sneivmg   and  Lock- 

er Manufacturing 
337127     Institutional  Fumture  Manufactunng. 
332951     Hardware  Manufactunng. 
332116     Metal  Stamping 

332612     Wire  Spnng  Manufacturing 
337215     Showcase   Partition    Shelving   and  Lock- 
er Manufacturing 

335121  Residential  Eiectnc  Lighting  Fixture  Man- 

ufacturing 

335122  Commercial    Industnal   and   Institutional 

Electnc  Lighting  Fixture  Manufactunng. 
3391 1 1     Laboratory  Furniture  Manufactunng 
339114     Dental  Equipment  Manufacturing 
337127     Institutional  Furniture  Manufactunng. 
•81142     Reupholstery  and  Furniture  Repair 

State  correctional  institutions  and  military 

installations    that    apply    coatings    to 

metal  furniture 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  coating  operation  w^ould 
be  regulated  by  this  proposed  action, 
you  should  examine  the  applicability 
criteria  in  §63.4881  of  the  proposed 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  What  are  the  health  effects  associated 
with  HAP  emissions  from  the  surface 
coating  of  metal  furniture? 

II,  Summary  of  the  Proposed  Rule 

A.  What  source  categories  would  be 
affected  by  this  proposed  rule? 

B.  What  is  the  relationship  to  other  rules? 

C,  What  are  the  primary  sources  of 
emissions  and  what  are  the  emissions? 

D,  What  is  the  affected  source? 


E.  What  are  the  proposed  emission  limits, 
operating  limits,  and  other  standards? 

F.  What  are  the  proposed  testing  and  initial 
compliance  requirements? 

G.  What  are  the  proposed  continuous 
compliance  provisions? 

H.  What  are  the  proposed  notification. 
recordkeeping,  and  reporting 
requirements? 

III.  Rationale  for  Selecting  the  Proposed 

Standards 

A.  How  did  we  select  the  source  category? 

B.  How  did  we  select  the  regulated 
pollutants? 

C.  How  did  we  select  the  affected  source? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
exisiting  and  new  sources? 

E.  How  did  we  select  the  format  of  the. 
standards? 

F.  How  did  we  select  the  testing  and  initial 
compliance  requirements' 

G.  How  did  we  select  the  continuous 
compliance  requirements? 

H,  How  did  we  select  the  notification, 

recordkeeping,  and  reporting 

requirements? 
1.  How  did  we  seleC  the  compliance  date' 

IV,  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 


D,  What  are  the  nonair  health, 
environmental,  and  energy  impacts? 
V,  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory- 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  .^ct  of  1995 

G.  Regulatory  Flexibility  .^ct,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  .Act  of  1996 
(SBREFAI.  5  U.S.C,  601.  ef  seq. 

H.  Paperwork  Reduction  .Act 
I.  National  Technolog\  Transfer  and 
.Advancement  Act 

I.  Background 

A  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP'' 

Section  112  of  the  CA.^  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  certain  area  sources 


20208 


Federal  Register /Vol.  67.  No.  79 /Wednesday.  April  24.  2002  /  Proposed  Rules 


of  HAP  and  to  establish  NESHAP  for  the 
listed  source  categories  and 
subcategories.  The  Surface  Coating  of 
Metal  Furniture  category*  of  major 
sources  was  listed  on  July  16,  1992  (57 
FR  31576)  under  the  Surface  Coating 
Processes  industry  group.  Major  sources 
of  HAP  are  those  that,  considering 
controls,  emit  or  have  the  potential  to 
emit  equal  to,  or  greater  than,  10  tons 
per  year  (tpy)  of  any  one  HAP  or  25  tpy 
of  any  combination  of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  a  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory' 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
the  cost  of  achieving  the  emission 
reductions,  any  nonair  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

C.  What  Are  the  Health  Effects 
Associated  with  HAP  Emissions  From 
the  Surface  Coating  of  Metal  Furniture? 

The  major  HAP  emitted  from  the 
surface  coating  of  metal  furniture 
include  xylene,  toluene,  glycol  ethers,  2- 
butoxy  ethanol,  ethylbenzene,  and 
methyl  ethyl  ketone.  These  compounds 
account  for  about  90  percent  of  the 
nationwide  HAP  emissions  from  this 
source  category.  Other  HAP  identified 


in  emissions  include  methyl  isobutyl 
ketone,  hexane,  and  methylene  chloride. 
These  pollutants  can  cause  reversible  or 
irreversible  toxic  effects  following 
sufficient  exposure.  The  potential  toxic 
effects  include  eye,  nose,  throat,  and 
skin  irritation:  nausea,  vomiting, 
headache,  and  dizziness,  and  liver  and 
kidney  damage. 

The  degree  of  adverse  effects  to 
human  health  from  exposure  to  HAP 
can  range  from  mild  to  severe.  The 
extent  and  degree  to  which  the  human 
health  effects  may  be  experienced  are 
dependent  upon  (1)  the  ambient 
concentration  observed  in  the  area  (as 
influenced  by  emission  rates, 
meteorological  conditions,  and  terrain); 
(2)  the  frequency  and  duration  of 
exposures;  (3)  characteristics  of  exposed 
individuals  (genetics,  age.  preexisting 
health  conditions,  and  lifestyle),  which 
vary  significantly  with  the  population; 
and  (4)  pollutant-specific  characteristics 
(toxicity,  half-life  in  the  environment, 
bioaccumulation.  and  persistence). 

II.  Summary  of  the  Proposed  Rule 

A.  What  Source  Categories  Would  Be 
Affected  by  This  Proposed  Rule? 

The  proposed  rule  would  apply  to 
you  if  you  own  or  operate  a  metal 
furniture  surface  coating  facility  that  is 
a  major  source,  or  is  located  at  a  major 
source,  or  is  part  of  a  major  source  of 
HAP  emissions.  We  have  defined  a 
metal  furniture  surface  coating  facility 
as  one  that  applies  coatings  to  metal 
furniture  or  components  of  metal 
furniture.  Metal  furniture  means 
furniture  or  components  that  are 
constructed  either  entirely  or  partially 
from  metal. 

You  would  not  be  subject  to  the 
proposed  rule  if  your  metal  furniture 
surface  coating  facility  is  located  at  an 
area  source.  An  area  source  of  HAP  is 
any  facility  that  has  the  potential  to  emit 
HAP  but  is  not  a  major  source.  You  may 
establish  area  source  status  by  limiting 
the  source's  potential  to  emit  HAP 
through  appropriate  mechanisms 
available  through  the  permitting 
authority. 

You  would  not  be  subject  to  the 
proposed  rule  if  you  use  only  coatings, 
thinners,  and  cleaning  materials  that 
contain  no  organic  HAP. 

The  source  category  does  not  include 
research  or  laboratory  facilities  or 
janitorial,  building,  emd  facility 
maintenance  operations;  or  coating 
application  using  handheld 
noru-efillable  aerosol  containers. 

B.  What  Is  the  Relationship  to  Other 
Rules? 

Affected  sources  subject  to  the 
proposed  rule  may  also  be  subject  to 


other  rules.  The  relationship  between 
this  proposed  rule  and  other  rules  is 
discussed  below.  We  specifically 
request  comments  on  how  monitoring, 
recordkeeping,  and  reporting 
requirements  can  be  consolidated  for 
sources  that  are  subject  to  more  than 
one  rule.  We  also  request  comments 
regarding  instances  where  a  facility 
could  be  subject  to  multiple  surface 
coating  NESHAP  or  where  the 
applicability  of  one  NESHAP  versus 
another  is  unclear.  Commenters  should 
provide  specific  examples  of  these 
instances  and  discuss  any  associated 
adverse  effects  that  would  result. 

New  Source  Performance  Standards — 
40  CFR  Part  60,  Subpart  EE.  The  metal 
furniture  new  source  performance 
standards  (NSPS)  apply  to  facilities  that 
apply  organic  coatings  to  metal 
furniture  and  that  began  construction, 
reconstruction,  or  modification  after 
November  28.  1980.  The  pollutants 
regulated  are  volatile  organic 
compounds  (VOC).  Emissions  of  VOC 
are  limited  to  0.09  kilogram  (kg)  per  liter 
of  coating  solids  applied,  and  the 
affected  source  is  each  individual 
coating  operation. 

The  proposed  rule  differs  from  the 
NSPS  in  three  ways.  First,  the  affected 
source  for  the  proposed  rule  is  defined 
broadly  as  the  collection  of  all  coating 
operations  and  related  activities  and 
equipment  at  the  facility,  whereas  the 
affected  facility  for  the  NSPS  is  defined 
narrowly  as  each  individual  coating 
operation.  This  broader  definition  of 
affected  source  allows  a  facility's 
emissions  to  be  combined  for 
compliance  purposes.  Second,  the 
proposed  rule  would  regulate  organic 
HAP.  While  most  organic  HAP  emitted 
from  metal  furniture  surface  coating    . 
operations  are  VOC.  some  VOC  are  not 
listed  as  HAP  and,  therefore,  the  NSPS 
regulates  a  broader  range  of  pollutants 
than  would  the  proposed  NESHAP. 
Third,  the  emission  limitations  in  the 
proposed  rule  would  be  based  on  the 
amount  of  solids  used  at  the  affected 
source.  The  NSPS  limitations  are  based 
on  the  amount  of  solids  actually  applied 
to  the  metal  furniture  which 
necessitates  estimates  of  transfer 
efficiency  in  the  compliance 
calculations. 

Because  of  the  differences  between 
the  two  rules,  compliance  with  either 
rule  cannot  be  deemed  compliance  with 
the  other.  A  metal  furniture  surface 
coating  facility  that  meets  the 
applicability  requfrements  of  both  rules 
must  comply  with  both.  Overlapping 
reporting,  recordkeeping,  and 
monitoring  requirements  may  be 
resolved  through  the  title  V  permit 
process. 
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National  Emission  Standards  for 
Wood  Furniture  Manufacturing 
Operations— 40  CFR  Part  63.  Subpart  //. 
There  may  be  situations  where  a 
manufacturer  of  wood  furniture  also 
coats  metal  components  of  that  wood 
furniture.  The  coating  of  these  metal 
components  would  be  subject  to  subpart 
JJ,  the  rule  for  wood  furniture 
manufacturing.  As  such,  the  proposed 
rule  would  not  apply  to  these  facilities. 
The  applicability  section  of  the 
proposed  rule  clarifies  this  difference  in 
applicability. 

Future  national  emission  standards 
for  the  surface  coating  of  miscellaneous 
metal  parts.  Metal  furniture  often 
contains  components,  such  as  metal 
knobs,  hinges,  and  screws,  that  have  a 
wider  use  beyond  metal  furniture.  The 
coating  of  such  parts  would  not  be 
subject  to  the  proposed  rule  provided 
the  coating  takes  place  at  a  facility  that 
does  not  apply  coatings  to  other  metal 
furniture.  Such  metal  coating  operations 
would  be  subject  to  the  future  SlESHAP 
for  the  surface  coating  of  miscellaneous 
metal  parts. 

Future  national  emission  standards 
for  the  surface  coating  of  plastic  parts 
and  products.  Plastic  parts  and  products 
may  be  components  (e.g.,  plastic 
handles)  of  metal  furniture.  The  coating 
of  such  plastic  parts  would  be  subject  to 
the  proposed  rule  if  the  coating  takes 
place  at  a  metal  furniture  surface 
coating  facility;  otherwise,  the  coating 
operation  would  be  subject  to  the  future 
NESHAP  for  the  surface  coating  of 
plastic  parts  and  products. 

C.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

HAP  Emission  Sources.  Emissions 
from  coating  application  account  for 
more  than  60  percent  of  HAP  emissions 
from  the  metal  furniture  surface  coating 
process.  Remaining  emissions  are 
primarily  from  cleaning.  In  most  cases, 
HAP  emissions  from  mixing  and  storage 
are  relatively  small.  The  organic  HAP 
emissions  associated  with  coatings  (the 
term  "coatings"  includes  protective  and 
functional  coatings,  as  well  as 
adhesives)  occur  at  several  points.  A 
coating  is  most  often  applied  by  using 
a  spray  gun  in  a  spray  booth  or  by 
dipping  the  substrate  in  a  tank 
containing  the  coating.  In  a  spray  booth, 
volatile  components  evaporate  from  the 
coating  applied  to  the  part,  as  well  as 
from  the  overspray.  The  coated  part 
then  passes  through  an  open  (flash-off) 
area  where  additional  volatiles 
evaporate  from  the  coating.  The  coated 
part  then  passes  through  a  drying/curing 
oven,  or  is  allowed  to  air  dry,  where  the 
remaining  volatiles  are  evaporated. 


Organic  liAP  emissions  also  occur 
from  the  activities  undertaken  during 
cleaning,  where  solvent  is  applied  to 
remove  coating  residue  or  other 
unwanted  materials.  Cleaning  in  this 
industry  includes  cleaning  of  spray  guns 
and  transfer  lines  (e.g..  tubing  or 
piping),  tanks,  and  the  interior  of  spray 
booths.  Cleaning  also  includes  applying 
solvents  to  manufactured  parts  prior  to 
coating  application  and  to  equipment 
(e.g.,  cleaning  rollers,  pumps, 
conveyors,  etc.). 

Mixing  and  Storage.  Organic  HAP 
emissions  can  also  occur  from 
displacement  of  organic  vapor-laden  air 
in  containers  used  to  store  HAP  solvents 
or  to  mix  coatings  containing  HAP 
solvents.  The  displacement  of  organic 
HAP  vapor-laden  air  can  occur  due  to 
filling  of  containers,  temperature  or 
barometric  pressure  changes,  or  due  to 
agitation  during  mixing. 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  that  the 
primary  organic  HAP  emitted  from  the 
surface  coating  of  metal  furniture 
include  xylene,  toluene,  glycol  ethers,  2- 
butoxy  ethanol,  ethylbenzene,  and 
methyl  ethyl  ketone.  These  compounds 
account  for  over  90  percent  of  this 
category's  nationwide  organic  HAP 
emissions.  Other  significant  organic 
HAP  identified  include  methyl  isobutyl 
ketone,  hexane,  amd  methylene  chloride 

Inorganic  HAP.  Based  on  information 
reported  in  survey  responses  during  the 
development  of  the  proposed  NESHAP. 
inorganic  HAP,  including  chromium, 
lead,  and  manganese  compounds  are 
contained  in  two  kinds  of  coatings  used 
by  this  source  category.  No  inorganic 
HAP  were  reported  in  cleaning 
materials.  Nationwide  inorganic  HAP 
emissions  are  estimated  to  be  less  than 
5  megagrams  per  year  (Mg/yr). 

D.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  source,  group  of  stationary- 
sources,  or  part  of  a  stationary'  source  to 
which  a  specific  emission  standard 
applies.  This  proposed  rule  defines  the 
affected  source  as  the  collection  of  all 
operations  associated  with  the  surface 
coating  of  metal  furniture  or 
components  of  metal  furniture  that  are 
performed  at  a  contiguous  area  under 
common  control.  These  operations 
include  preparation  of  a  coating  for 
application  (e.g.,  mixing  with  thinners): 
surface  preparation  of  the  metal 
furniture  or  component:  coating 
application  and  flash-off:  drying  and/or 
curing  of  appUed  coatings;  cleaning  of 
equipment  used  in  surface  coating: 
storage  of  coatings,  thinners,  and 
cleaning  materials;  and  handling  and 


conveyance  of  waste  materials  from  the 
surface  coating  operations  Coatings 
include  such  materials  as  adhesives  and 
protective  or  decorative  coatings. 

E.  What  Are  the  Proposed  Emission 
Limits,  Operating  Limits,  and  Other 
Standards? 

We  are  proposing  standards  that,  if 
promulgated,  would  limit  HAP 
emissions  from  the  surface  coating  of 
metal  furniture,  The  proposed  standards 
include  emission  limits  and  operating 
limits. 

Emission  Limits.  We  are  proposing  to 
limit  organic  HAP  emissions  from  each 
new  and  reconstructed  affected  source 
to  no  more  than  0,094  kilogram  HAP  per 
liter  of  coating  solids  used  (kg/liter) 
(0,78  pound  per  gallon  (lb/gal))  each 
calendar  month.  The  proposed  limit  for 
each  existing  affected  source  is  0.12  kg 
HAP/liter  used  (1.0  lb/gal).  You  would 
choose  from  several  compliance  options 
in  the  proposed  rule  to  achieve  the 
emission  limit{s)  You  could  comply  by 
applying  materials  (coatings,  thinners, 
and  cleaning  materials)  that  meet  the 
emission  limit,  either  individually  or 
collectively,  during  each  monthly 
compliance  period.  You  could  also  use 
a  capture  system  and  add-on  control 
device  to  meet  the  emission  limit,  or  a 
combination  of  both  approaches. 

Operating  Limits.  If  you  reduce 
emissions  by  using  a  capture  system  and 
add-on  control  device  (other  than  a 
solvent  recover)-  system  for  which  you 
conduct  a  monthly  liquid-liquid 
material  balance),  the  proposed 
operating  limits  would  apply  to  you 
These  limits  are  site-specific  parameter 
limits  you  determine  during  the  initial 
performance  test  of  the  system.  For 
capture  svstems.  you  would  establish 
average  volumetric  flow  rate  limits  for 
each  capture  device  (or  enclosure)  in 
each  capture  system.  You  would  also 
establish  limits  on  average  pressure 
drop  across  openings  in  the  capture 
system. 

For  thermal  and  catalytic  oxidizers, 
you  would  monitor  temperature.  For 
solvent  recovery  systems  for  which  you 
do  not  conduct  a  monthly  liquid-liquid 
material  balance,  you  would  monitor 
the  carbon  bed  temperature  and  the 
amount  of  steam  or  nitrogen  used  to 
desorb  the  bed.  For  condensers,  you 
would  monitor  the  temperature  of  the 
outlet  gas  temperature  from  the 
condenser 

All  operating  limits  must  reflect 
operation  of  the  capture  system  and 
control  devices  during  a  performance 
test  that  demonstrates  achievement  of 
the  emission  limit  during  representative 
operating  conditions. 


20210 


Federal  Register /Vol.  67,  No.  79  /  Wednesday,  April  24,  2002  /  Proposed  Rules 


General  Provisions.  The  General 
Provisions  (40  CFR  part  63.  subpart  A) 
also  would  apply  to  you  as  outlined  in 
the  proposed  rule.  The  General 
Provisions  codify  certain  procedures 
and  criteria  for  all  40  CFR  part  63 
NfESHAP.  The  General  Provisions 
contain  administrative  procedures, 
preconstruction  review  procedures  for 
new  sources,  and  procedures  for 
conducting  compliance-related 
activities  such  as  notifications, 
reporting,  and  recordkeeping, 
performance  testing,  and  monitoring. 
The  proposed  rule  refers  to  individual 
sections  of  the  General  Provisions  to 
emphasize  key  sections  that  you  should 
be  aware  of.  However,  unless 
specifically  overridden  in  the  proposed 
rule,  all  of  the  applicable  General 
Provisions  requirements  would  apply  to 
you. 

F.  What  Are  the  Proposed  Testing  and 
Initial  Compliance  Requirements? 

Compliance  Dates.  Existing  affected 
sources  would  have  to  be  in  compliance 
with  the  final  standards  no  later  than  3 
years  after  the  effective  date  of  the 
subpart.  The  effective  date  is  the  date  on 
which  the  final  rule  is  published  in  the 
FedOTal  Registn-.  New  and 
reconstructed  sources  would  have  to  be 
in  compliance  upon  startup  of  the 
affected  source  or  no  later  than  the 
effective  date,  whichever  is  later. 

The  proposed  initial  compliance 
period  is  1  month  and  begins  on  the 
compliance  date  and  ends  on  the  last 
day  of  the  first  fiill  calendar  month 
following  the  compliance  date;  except 
that  for  new  and  reconstructed  sources 
raquired  to  conduct  performance  tests,  it 
ends  on  the  last  day  of  the  first  full 
calendar  month  following  the 
performance  test.  Being  "in 
compliance"  means  that  the  owner  or 
operator  of  the  affected  source  meets  all 
the  requirements  of  the  rule  to  achieve 
the  proposed  emission  limit(s)  and 
operatiiig  limits  by  the  end  of  the  initial 
compliance  period.  At  the  end  of  the 
initial  compliance  period,  the  owner  or 
operator  would  use  the  data  and  records 
generated  to  determine  whether  or  not 
the  affected  source  is  in  compliance  for 
that  period.  If  it  does  not  meet  the 
applicable  limit{s),  then  it  is  out  of 
compliance  for  the  entire  initial 
compliance  period. 

Emission  Limit(s).  There  are  several 
proposed  options  for  complying  with 
the  proposed  emission  liinit(s},  and  the 
testing  and  initial  compliance 
requirements  vary  accordingly. 

If  you  demonstrate  compliance  based 
on  the  materials  used  in  the  affected 
source,  you  would  determine  the  mass 
of  organic  HAP  and  the  volume  of  solids 


in  all  materials  used  during  the  initial 
compliance  period. 

To  determine  the  mass  of  organic 
HAP  in  coatings,  thinners,  and  cleaning 
materials  and  the  volume  coating  solids, 
you  could  either  rely  on  manufacturer's 
data  or  on  results  from  the  test  methods 
listed  below.  Under  §  63.4941  ot  the 
proposed  rule,  you  would  be  required  to 
determine  the  mass  of  organic  HAP  in 
coatings,  thiimers,  and  cleaning 
materials.  To  do  this,  you  would  coimt 
HAP  that  are  present  at  1  percent  by 
mass  or  more  if  they  are  not  carcinogens 
identified  by  the  Occupational  Safety 
and  Health  Administration  (OSHA)  at 
29  CFR  1910.1200(d)(4),  and  count  HAP 
that  are  present  at  0.1  percent  by  mass 
or  more  if  they  are  OSHA-identified 
carcinogens.  Coating  and  solvent 
manufacturers  are  accustomed  to 
providing  a  breakdown  of  material 
components  according  to  this 
distinction  and  routinely  report  the 
values  on  Material  Safety  Data  Sheets 
for  the  materials,  as  required  by  OSHA. 
We  could  have  selected  some  other  way 
to  count  HAP  components  of  materials 
but  concluded  that  allowing  this  long- 
standing approach  to  be  used  for 
compliance  with  the  proposed  NESHAP 
would  provide  the  information  needed 
for  compliance  assurance  and  would  not 
impose  any  additional  burden  on  the 
industry.  We  request  comment  on  the 
appropriateness  of  this  provision  of  the 
proposed  rule. 

You  may  use  alternative  test  methods 
provided  you  get  EPA  approval  in 
accordance  with  the  NESHAP  General 
Provisions,  §63. 7(f).  If  there  is  any 
inconsistency  between  the  test  method 
results  (either  EPA's  or  an  approved 
alternative)  and  manufacturer's  data,  the 
test  method  results  would  prevail  for 
compliance  and  enforcement  purposes. 

•  For  organic  HAP  content,  use 
Method  311  of  40  CFR  part  63,  appendix 
A; 

•  The  proposed  rule  allows  you  to 
use  nonaqueous  volatile  matter  as  a 
surrogate  for  organic  HAP,  which  would 
include  all  organic  HAP  plus  all  other 
organic  compoimds.  If  you  choose  this 
option,  then  use  Method  24  of  40  CFR 
pari  60,  appendix  A;  and 

•  For  voiimie  coating  solids,  use 
either  manufacturer's  data  or  ASTM 
Method  D2697-86  (1998)  or  ASTM 
Method  D6093-97. 

To  demonstrate  initial  compliance 
based  on  the  materials  used,  you  would 
be  required  to  either  ensure  that  the 
organic  HAP  content  of  each  coating 
meets  the  emission  limit  and  that  you 
use  no  organic  HAP-containing  thinners 
or  cleaning  materials;  or  ensure  that  the 
total  mass  of  organic  HAP  in  all 
coatings,  thinners,  and  cleaning 


materials  divided  by  the  total  volume  of 
coating  solids  meets  the  emission  limit. 
For  the  latter  option,  you  would  be 
required  to: 

•  For  the  initial  compliance  period, 
determine  the  quantity  of  each  coating, 
thinner,  and  cleaning  material  used  in 
the  affected  source. 

•  Determine  the  mass  of  organic  HAP 
in  each  coating,  thiimer,  and  cleaning 
material. 

•  Determine  the  volume  fraction 
solids  for  each  coating. 

•  Calculate  the  total  mass  of  organic 
HAP  for  materials  and  total  volume  of 
coating  solids  used  in  the  affected 
source  for  the  compliance  period.  You 
may  subtract  from  the  total  mass  of 
organic  HAP  the  amount  contained  in 
waste  materials  you  send  to  a  hazardous 
waste  treatment,  storage,  and  disposal 
facility  (TSDF)  regulated  under  40  CFR 
part  262,  264,  265,  or  266.  The  proposed 
calculation  equation  (Equation  1  in 
§63.4951)  adds  together  all  the  organic 
HAP  in  the  coatings,  thinners,  and 
cleaning  materials  and  allows  you  to 
subtract  organic  HAP  in  waste  materials 
as  indicated  above.  The  calculated  mass 
of  organic  HAP  is,  therefore,  not  based 
on  actual  measiirement  of  emissions  to 
the  atmosphere  but  rather  assiunes  that 
all  organic  HAP  used  (less  those  in 
waste  materials  as  appropriate]  are 
emitted.  This  means  of  determining 
organic  HAP  emissions  for  compliance 
is  consistent  with  the  means  by  which 
we  calculated  emission  rates  from 
industry  data  on  which  the  proposed 
emission  limits  are  based.  We  believe 
that  Equation  1  is  a  simple  mass-balance 
relationship  whidi  adequately 
quantifies  the  organic  HAP  emissions 
without  imposing  an  excessive  burden 
on  respondents.  We  request  comment 
on  our  approach  for  determining 
emissions  and  on  any  alternatives. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  for  the  materials  used  to 
the  total  volume  of  coating  solids  used. 

•  Record  the  calculations  and  results 
and  include  them  in  your  notification  of 
compliance  status  (see  section  n.H  of 
this  preamble). 

If  you  use  a  capture  system  and 
control  device,  other  than  a  solvent 
recovery  system  for  which  you  conduct 
a  monthly  liquid-liquid  material 
balance,  you  would: 

•  Conduct  an  initial  performance  test 
to  determine  the  capture  and  control 
efficiencies  of  the  equipment  (described 
below)  and  to  establish  operating  limits 
to  be  achieved  on  a  continuous  basis 
(also  described  below).  The  performance 
test  would  have  to  be  completed  no  later 
than  the  compliance  date  for  existing 
sources  and  180  days  after  the 
compliance  date  for  new  and 
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reconstructed  sources.  You  would  also 
need  to  schedule  it  in  time  to  obtain  the 
results  for  use  in  completing  your 
compliance  determination  for  the  initial 
compliance  period. 

•  Determine  the  mass  of  organic  HAP 
in  each  material  and  the  volume  fraction 
coating  solids  for  each  coating  used 
during  the  initial  compliance  period. 

•  Calculate  the  organic  HAP 
emissions  from  all  the  controlled 
coating  operations  using  the  capture  and 
control  efficiencies  determined  during 
the  performance  test  and  the  total  mass 
of  organic  HAP  in  materials  used  in 
controlled  coating  operations. 

•  Calculate  the  total  mass  of  organic 
HAP  emissions  from  uncontrolled 
coating  operations. 

•  Calculate  the  ratio  of  the  total  mass 
of  HAP  emissions  from  both  controlled 
and  imcontroUed  coating  operations  to 
the  total  volume  of  coating  solids  used 
during  the  initial  compliance  period. 

•  Record  the  calculations  and  results 
and  include  them  in  your  Notification  of 
Compliance  Status. 

The  capture  and  control  efficiency  for 
a  capture  and  control  system,  other  than 
a  solvent  recovery  system  for  which  you 
conduct  monthly  liquid-liquid  material 
balances,  would  be  demonstrated  based 
on  emission  capture  and  reduction 
efficiency.  To  determine  the  capture 
efficiency,  you  would  either  verify  the 
presence  of  a  permanent  total  enclosure 
using  EPA  Method  204  of  40  CFR  part 
51,  appendix  M  (and  all  materials  must 
be  applied  and  dried  within  the 
enclosure),  or  use  one  of  three  protocols 
in  §  63.4965  to  measure  capture 
efficiency.  If  you  have  a  permanent  total 
enclosure  and  all  materials  are  applied 
and  dried  within  the  enclosure  and  you 
route  all  exhaust  gases  from  the 
enclosure  to  a  control  device,  then  you 
would  assume  100  percent  capture. 

To  determine  the  emission  reduction 
efficiency  of  the  control  device,  you 
would  conduct  measurements  of  the 
inlet  and  outlet  gas  sfreams.  The  test 
would  consist  of  three  runs,  each  run 
lasting  1  hour,  using  the  following  EPA 
Methods  in  40  CFR  part  60,  appendix  A: 

•  Method  1  or  lA  for  selection  of  the 
sampling  sites. 

•  Method  2,  2 A,  2C,  2D,  2F,  or  20  to 
determine  the  gas  volumetric  flow  rate. 

•  Method  3,  3 A,  or  SB  for  gas  analysis 
to  determine  dry  molecular  weight. 

•  Method  4  to  determine  stack 
moistiu-e. 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration.  In 
lieu  of  Method  25  or  25A,  you  may  use 
Method  18  if  you  know  the  HAP 
constituents  in  the  inlet  and  outlet  gas 
streams  emd  you  quantify  at  least  90 
percent  of  the  organic  compounds  in  the 


gas  stream.  Alternatively,  any  other  test 
method  or  data  that  have  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  and  approved  by  the 
Administrator,  could  be  used. 

If  you  use  a  solvent  recovery  system, 
you  could  determine  the  overall  control 
efficiency  using  a  liquid-liquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  the  material 
balance  alternative,  you  would  be 
required  to  measure  the  amount  of  all 
materials  used  in  the  affected  source 
during  the  initial  compliance  period 
and  determine  the  total  volatile  matter 
contained  in  these  materials.  You  would 
also  measure  the  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
system  diuring  the  compliance  period. 
Then  you  would  compare  the  amount 
recovered  to  the  amount  used  to 
determine  the  overall  control  efficiency, 
and  apply  this  efficiency  to  the  organic 
HAP  to  solids  ratio  for  the  materials 
used.  You  would  record  the  calculations 
and  results  and  include  them  in  your 
Notification  of  Compliance  Status. 

Operating  Limits.  In  accordance  with 
section  114(a)  of  the  CAA,  the  proposed 
operating  limits  would  require  the  use 
of  continuous  parameter  monitoring 
systems  (CPMS)  to  ensure  that  sources 
are  in  compliance.  The  monitoring  must 
be  capable  of  detecting  deviations  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency,  and 
timeliness  to  determine  if  compliance  is 
continuous  during  a  reporting  period. 

As  mentioned  aoove,  you  would 
establish  operating  limits  as  part  of  the 
initial  performance  test  of  a  capture 
system  and  control  device,  other  than  a 
solvent  recovery  system  for  which  you 
conduct  liquid-liquid  material  balances. 
The  operating  limits  are  the  minimum 
or  maximum  (as  applicable)  values 
achieved  for  capture  systems  and 
control  devices  during  the  most  recent 
performance  test  that  demonstrated 
compliance  with  the  emission  limit.  If 
you  operate  your  capture  system  and 
control  device  at  different  sets  of 
representative  operating  conditions,  you 
must  establish  operating  limits  for  the 
parameters  for  each  different  operating 
condition. 

The  proposed  rule  specifies  the 
parameters  to  monitor  for  the  types  of 
emission  control  systems  commonly 
used  in  the  industry.  You  would  be 
required  to  install,  calibrate,  maintain, 
and  continuously  operate  all  monitoring 
equipment  according  to  manufacturer's 
specifications  and  ensure  that  the  CPMS 
meet  the  requirements  in  §  63.4968  of 
the  proposed  rule.  If  you  use  control 
devices  other  than  those  identified  in 
the  proposed  rule,  you  would  submit 


the  operating  parameters  to  be 
monitored  to  the  Administrator  for 
approval.  The  authority  to  approve  the 
parameters  to  be  monitored  is  retained 
by  the  EPA  and  is  not  delegated  to 
States.  We  request  comment  on  whether 
there  are  alternative  means  of 
monitoring  performance  for  add-on 
controls  which  would  be  appropriate 
Commenters  should  address  the  relative 
effectiveness  and  cost  of  alternatives. 

If  you  use  a  thermal  or  catalytic 
oxidizer,  you  would  continuously 
monitor  temperature  and  record  it  at 
least  every  15  minutes.  For  thermal 
oxidizers,  the  temperature  monitor  is 
placed  in  the  firebox  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs.  The  operating  limit  would  be 
the  average  temperature  measured 
during  the  performance  test,  and  during 
each  3-hour  period  the  average 
temperature  would  have  to  be  at  or 
above  this  limit.  For  cataK'tic  oxidizers, 
temperature  monitors  are  placed 
immediately  before  and  after  the 
catalyst  bed.  The  operating  limits  would 
be  the  average  combustion  temperature 
just  before  the  catalyst  bed  and  the 
average  temperature  difference  across 
the  catalyst  bed  during  the  performance 
test,  and  for  each  3-hour  period  the 
average  combustion  temperature  and  the 
average  temperatiire  difference  would 
have  to  be  at  or  above  these  limits. 

If  you  use  a  solvent  recovery  system, 
and  do  not  conduct  liquid-liquid 
material  balances  to  demonstrate 
compliance,  then  you  would  monitor 
the  carbon  bed  temperature  after  each 
regeneration  and  the  total  amount  of 
steam  or  nitrogen  used  to  desorb  the  bed 
for  each  regeneration.  The  operating 
limits  would  be  the  carbon  bed 
temperature  (not  to  be  exceeded)  and 
the  amount  of  steam  or  nitrogen  used  for 
desorption  (to  be  met  as  a  minimum) 

If  you  use  a  condenser,  you  would 
monitor  the  outlet  gas  temperature  to 
ensure  that  the  air  stream  is  being 
cooled  to  a  low  enough  temperature. 
The  operating  limit  would  be  the 
average  condenser  outlet  gas 
temperature  measured  during  the 
performance  test,  and  for  each  3-hour 
period  the  average  temperature  would 
have  to  be  at  or  below  this  limit. 

For  each  capture  system,  you  would 
establish  operating  limits  for  gas 
volumetric  flow  rate  and  pressure  drop 
across  an  opening  in  each  enclosure  or 
capture  device.  The  operating  limit 
would  be  the  average  volumetric  flow 
rate  and  average  pressure  drop  across 
the  opening  during  the  performance 
test,  to  be  met  as  a  minimum. 
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We  request  comment  on  the  proposed 
testing  and  initial  compliance 
requirements  discussed  above. 

G.  What  Are  the  Proposed  Continuous 
Compliance  Provisions? 

Emission  Umit(s) 

If  you  demonstrate  compliance  with 
the  proposed  emission  limit(s)  based  on 
the  materials  used  in  the  affected 
source,  you  would  ensure,  for  each 
monthly  compliance  period,  that  the 
ratio  of  organic  HAP  to  coating  solids 
meets  the  emission  limit.  You  would 
follow  the  same  procedures  as  you 
would  for  the  initial  compliance  period, 
as  described  in  section  11. F  of  this 
preamble. 

For  each  coating  operation  on  which 
you  use  a  capture  system  and  control 
device,  other  than  solvent  recovery  for 
which  you  conduct  a  monthly  liquid- 
liquid  materia]  balance,  you  would  use 
the  continuous  parameter  monitoring 
results  for  the  month  in  determining  the 
mass  of  organic  HAP  emissions.  If  the 
monitoring  results  indicate  no 
deviations  from  the  operating  limits  and 
there  were  no  bypasses  of  the  control 
device,  then  you  would  assume  the 
capture  system  and  control  device  is 
achieving  the  same  percent  emission 
reduction  efficiency  as  it  did  during  the 
performance  test.  You  would  then  apply 
this  percent  reduction  to  the  total  mass 
of  organic  HAP  in  materials  used  in 
controlled  coating  operations  to 
determine  the  monthly  emission  rate 
from  those  operations.  If  there  were  any 
deviations  from  the  operating  limits 
during  the  month  or  any  bypasses  of  the 
control  device,  you  would  account  for 
them  in  the  calculation  of  the  monthly 
emission  rate  by  assuming  the  capture 
system  and  control  device  were 
achieving  zero  emission  reduction 
during  the  periods  of  deviation. 

For  each  coating  operation  on  which 
you  use  a  solvent  recovery  system  and 
conduct  a  liquid-liquid  material  balance 
each  month,  you  would  use  the  liquid- 
liquid  material  balance  to  determine 
control  efficiency.  To  determine  the 
overall  control  efficiency,  you  must 
measure  the  amount  of  all  materials 
applied  during  each  month  and 
determine  the  volatile  matter  content  of 
these  materials.  You  must  also  measure 
the  amount  of  volatile  matter  recovered 
by  the  solvent  recovery  system  during 
the  month,  calculate  the  overall  control 
efficiency,  and  apply  it  to  the  total  mass 
of  organic  HAP  in  the  materials  used  to 
determine  total  organic  HAP  emissions. 

The  monthly  emission  rate  for  your 
affected  source  would  be  the  total  mass 
of  organic  HAP  emissions  from  all 
controlled  and  uncontrolled  coating 


operations  divided  by  the  total  volume 
of  coating  solids  used  during  the 
compliance  period. 

Operating  Limits.  If  you  use  a  capture 
system  and  control  device,  the  proposed 
rule  would  require  you  to  achieve  on  a 
continuous  basis  the  operating  limits 
you  establish  during  the  performance 
test  described  in  section  11. F  of  this 
preamble.  If  the  continuous  monitoring 
shows  that  the  capture  system  and 
control  device  is  operating  outside  the 
range  of  values  established  diu"ing  the 
performance  test,  then  you  have 
deviated  from  the  established  operating 
limits. 

If  you  operate  a  capture  system  and 
control  device  that  allows  emissions  to 
bypass  the  control  device,  you  would 
have  to  demonstrate  that  HAP  emissions 
from  each  emission  point  within  the 
affected  source  are  being  routed  to  the 
control  device  by  monitoring  for 
potential  bypass  of  the  control  device. 
You  may  choose  from  the  following  four 
monitoring  procedures: 

(1)  Flow  control  position  indicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

(2)  Car-seal  or  lock-and-key  valve  closures 
to  secure  the  bypass  line  valve  in  the  closed 
position  when  the  control  device  is 
operating; 

(3)  Valve  closure  continuous  monitoring  to 
ensure  any  bypass  line  valve  or  damper  is 
closed  when  the  control  device  is  operating; 
or 

(4)  Automatic  shutdown  system  to  stop  the 
coating  operation  when  flow  is  diverted  from 
the  control  device.  If  the  bypass  monitoring 
procedures  indicate  that  emissions  are  not 
routed  to  the  control  device,  then  you  have 
deviated  from  the  emission  limit. 

Operations  During  Startup, 
Shutdown,  and  Malfunction.  If  you  use 
a  capture  system  and  control  device  for 
compliance,  you  would  be  required  to 
develop  and  operate  according  to  a 
startup,  shutdown,  and  malfunction 
plan  during  periods  of  startup, 
shutdown,  and  malfunction  of  the 
capture  system  and  control  device. 

Emissions  Reductions  Plan  for 
S4ixing,  Storage,  and  Waste  Handling.  If 
you  use  a  capture  system  and  control 
device  for  compliance,  you  would  be 
required  to  develop  and  operate 
according  to  a  plan  for  reducing 
emissions  from  mixing  operations, 
storage  tanks  or  other  containers,  and 
waste  handling  operations.  This  plan 
would  include  a  description  of  all  steps 
taken  to  minimize  emissions  from  these 
sources  (e.g.,  using  closed  storage 
containers,  practices  to  minimize 
emissions  during  fiUing  and  transfer  of 
contents  from  containers,  using  spill 
minimization  techniques,  placing 
solvent-laden  cloth  in  closed  containers 
immediately  after  use,  etc.).  If  you  do 


not  develop  a  plan  or  you  do  not 
implement  the  plan,  this  would  be  a 
deviation  from  the  work  practice 
standard. 

We  request  comment  on  the  proposed 
continuous  compliance  requirements 
discussed  above. 

H.  VWiat  Are  the  Proposed  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

You  would  be  required  to  comply 
with  the  applicable  requirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63,  as  described  in  the 
proposed  rule.  The  General  Provisions 
notification  requirements  include:  (1) 
Initial  notifications,  (2)  notification  of 
performance  test  if  you  are  complying 
using  a  capture  system  and  control 
device,  (3)  notification  of  comphance 
status,  and  (4)  additional  notifications 
required  for  affected  sources  with 
continuous  monitoring  systems.  The 
General  Provisions  also  require  certain 
records  and  periodic  reports. 

Initial  Notifications.  If  the  proposed 
standards  apply  to  you,  you  would  be 
required  to  send  a  notification  to  the 
EPA  Regional  Office  in  the  region  where 
your  facility  is  located  and  to  your  State 
agency  at  least  1  year  before  the 
compliance  date  for  existing  sources 
and  within  120  days  after  the  date  of 
initial  startup  for  new  and  reconstructed 
sources,  or  120  days  after  publication  of 
the  final  rule,  whichever  is  later.  This 
report  notifies  us  and  your  State  agency 
that  you  have  an  existing  facility  that  is 
subject  to  the  proposed  standard  or  that 
you  have  constructed  a  new  facility. 
Thus,  it  allows  you  and  the  permitting 
authority  to  plan  for  compliance 
activities.  You  would  also  need  to  send 
a  notification  of  planned  construction  or 
reconstruction  of  a  source  that  would  be 
subject  to  the  rule  and  apply  for 
approval  to  construct  or  reconstruct. 

Notification  of  Performance  Test.  If 
you  demonstrate  compliance  by  using  a 
capture  system  and  control  device  for 
which  you  do  not  conduct  a  monthly 
liquid-liquid  material  balance,  you 
would  be  required  to  conduct  a 
performance  test,  as  described  in  section 
n.F  of  this  preamble,  no  later  than  the 
compliance  date  for  your  affected 
source.  You  would  be  required  to  notify 
your  EPA  Regional  Office  (or  the 
delegated  State  or  local  agency)  at  least 
60  calendar  days  before  the  performance 
test  is  scheduled  to  begin,  as  indicated 
in  the  General  Provisions  for  the 
NESHAP. 

Notification  of  Compliance  Status. 
Your  compliance  procedures  woiUd 
depend  on  which  compliance  option 
you  choose.  For  each  compliance 
option,  you  would  send  us  a 
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Notification  of  Compliance  Status 
within  30  days  after  the  end  of  the 
initial  compliance  period  described  in 
section  II. F  of  this  preamble.  In  the 
notification,  you  would  certify  whether 
the  affected  source  has  complied  with 
the  standards,  identify  the  option  you 
used  to  demonstrate  initial  compliance, 
summarize  the  data  and  calculations 
supporting  the  compliance 
demonstration,  and  describe  how  you 
will  determine  continuous  compliance. 

If  you  elect  to  comply  by  using  a 
capture  system  and  control  device  for 
which  you  conduct  performance  tests, 
you  must  provide  the  results  of  the  tests. 
Your  notification  would  also  include 
the  measured  range  of  each  monitored 
parameter  and  the  operating  limits 
established  during  the  performance  test, 
and  information  showing  whether  the 
source  has  achieved  its  operating  limits 
during  the  initial  compliance  period. 

Recordkeeping  Requirements.  You 
would  be  required  to  keep  records  of 
reported  information  and  all  other 
information  necessary  to  document 
compliance  with  the  proposed  rule  for 
5  years.  As  required  under  the  General 
Provisions,  records  for  the  2  most  recent 
years  would  be  required  to  be  kept  on- 
site;  the  other  3  years'  records  could  be 
kept  off-site.  Records  pertaining  to  the 
design  and  operation  of  the  control  and 
monitoring  equipment  would  have  to  be 
kept  for  the  life  of  the  equipment. 

Depending  on  the  compliance  option 
that  you  choose,  you  could  need  to  keep 
records  of  the  following: 

•  Organic  HAP  content,  volatile 
matter  content,  solids  content,  and 
quantity  of  the  coatings,  thinners,  and 
cleaning  materials  used  during  each 
compliance  period; 

•  All  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status. 

If  you  demonstrate  compliance  by 
using  a  capture  system  and  control 
device,  you  would  also  need  to  keep 
records  of  the  following: 

•  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  the  emission  capture  system  and 
control  device; 

•  All  maintenance  performed  on  the 
capture  system  and  control  device; 

•  Actions  taken  during  startup, 
shutdown,  and  malfunction  that  are 
different  from  the  procedures  specified 
in  the  affected  source's  startup, 
shutdown,  and  malfunction  plan; 

•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan  when  the  plan 
procedures  are  followed; 

•  All  information  necessary  to 
demonstrate  conformance  with  the 


affected  source's  plan  for  minimizing 
emissions  from  mixing,  storage,  and 
waste  handling  operations; 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out-of-control  periods); 

•  All  required  measurements  needed 
to  demonstrate  compliance  with  the 
standards;  and 

•  All  results  of  performance  tests. 
The  proposed  rule  would  require  you 

to  collect  and  keep  records  according  to 
certain  minimum  data  requirements  for 
the  CPMS.  Failure  to  collect  and  keep 
the  specified  minimum  data  would  be  a 
deviation  that  is  separate  from  any 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Deviations,  as  determined  from  these 
records,  would  need  to  be  recorded  and 
also  reported,  as  described  in  section 
II.H  of  this  preamble.  A  deviation  is  any 
instance  when  any  requirement  or 
obligation  established  by  the  proposed 
rule  including,  but  not  limited  to,  the 
emission  limit(s),  operating  limits,  and 
work  practice  standards,  is  not  met. 

If  you  use  a  capture  system  and 
coiitrol  device  to  reduce  HAP  emissions, 
vou  would  have  to  make  your  startup, 
shutdown,  and  malfunction  plan 
available  for  inspection  if  the 
Administrator  requests  to  see  it.  It 
would  stay  in  your  records  for  the  life 
of  the  affected  source  or  until  the  source 
is  no  longer  subject  to  the  standards.  If 
you  revise  the  plan,  you  would  need  to 
keep  the  previous  superceded  versions 
on  record  for  5  years  following  the 
revision. 

Periodic  Reports.  Each  reporting  year 
is  divided  into  two  semiannual 
reporting  periods.  If  no  deviations  occur 
during  a  semiannual  reporting  period, 
you  would  submit  a  semiannual  report 
stating  that  the  affected  source  has  been 
in  continuous  compliance.  If  deviations 
occur,  you  would  need  to  document 
them  in  the  report  as  follows; 

•  Report  each  deviation  from  the 
monthly  emission  limit. 

•  If  you  are  complying  by  using  a 
thermal  oxidizer,  report  all  times  when 
a  3-hour  average  temperature  is  below 
the  operating  limit. 

•  If  you  are  complying  by  using  a 
catalytic  oxidizer,  report  all  times  when 
a  3-hour  average  temperature  difference 
across  the  catalyst  bed  is  below  the 
operating  limit,  and  when  a  3-hour 
average  combustion  temperature  before 
the  catalyst  bed  is  below  the  operating 
limit. 

•  If  you  are  complying  by  using 
oxidizers,  or  solvent  recovery  systems 
where  liquid-liquid  material  balances 
are  not  conducted,  report  all  times  when 
the  value  of  the  site-specific  operating 
parameter  used  to  monitor  the  capture 


system  performance  was  less  than  the 
operating  limit  established  for  the 
capture  system. 

•  If  you  are  complying  by  using  a 
carbon  adsorber  for  which  you  do  not 
conduct  liquid-liquid  material  balances, 
report  all  times  when  the  steam  or 
nitrogen  flow  is  less  than,  and/or  the 
carbon  bed  temperature  is  more  than, 
the  operating  limits. 

•  If  you  are  complying  by  using  a 
condenser,  report  all  times  when  a  3- 
hour  average  outlet  temperature  is 
higher  than  the  operating  limit 

•  If  your  capture  system  contains 
bypass  lines  that  could  divert  emissions 
from  the  control  device  to  the 
atmosphere,  report  all  times  when 
emissions  were  not  routed  to  the  control 
device. 

•  Report  other  specific  information 
on  the  periods  of  time  the  deviations 
occurred. 

You  would  also  have  to  include  an 
explanation  in  each  semiannual  report  if 
a  change  occurs  that  might  affect  the 
compliance  status  of  the  affected  source 
or  vou  change  to  another  option  for 
meeting  the  emission  limit. 

Other  Reports.  You  would  be  required 
to  submit  reports  for  periods  of  startup, 
shutdown,  and  malfunction  of  the 
capture  system  and  control  device  If  the 
procedures  you  follow  during  any 
startup,  shutdown,  or  malfunction  are 
inconsistent  with  your  plan,  you  would 
report  those  procedures  with  your 
semiannual  reports  in  addition  to  the 
immediate  reports  required  by 
§63.10(d)(5)(ii). 

We  request  comment  on  the  proposed 
notification,  recordkeeping,  and 
reporting  requirements  discus.sed  above, 

III.  Rationale  for  Selecting  the  Proposed 
Standards 

A  How  Did  We  Select  the  Source 
Categon-? 

The  surface  coating  of  metal  furniture 
is  a  source  category  that  is  on  the  list  of 
source  categories  to  be  regulated 
because  it  contains  major  sources  which 
emit  or  have  the  potential  to  emit, 
considering  controls,  at  least  10  tons  of 
any  one  HAP  or  at  least  25  tons  of  any 
combination  of  HAP  annually.  The 
proposed  rule  would  control  HAP 
emissions  from  both  new  and  existing 
major  sources.  Area  sources  are  not 
being  regulated  under  this  proposed 
rule. 

The  surface  coating  of  metal  furniture 
as  described  in  the  listing  includes  any 
facility  engaged  in  the  surface  coating 
and  manufacture  or  repair  of  metal 
furniture  parts  or  products  (including, 
but  not  limited  to,  chairs,  tables, 
cabinets,  and  bookcases).  We  use  the 
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metal  furniture  product  lists  contained 
in  the  SIC  and  NAICS  code  descriptions 
to  describe  the  vast  array  of  metal 
furniture  parts  and  products. 

We  intend  the  source  category-  to 
include  facilities  for  which  the  surface 
coating  of  metal  furniture  is  either  their 
principal  activity  or  is  an  integral  part 
of  a  production  process  which  is  the 
principal  activity.  Most  coating 
operations  are  located  at  plant  sites  that 
are  dedicated  to  these  activities. 
However,  some  may  be  located  at  sites 
for  which  some  other  activity  is 
principal.  Collocated  surface  coating 
operations  comparable  to  the  types  and 
sizes  of  the  dedicated  facilities,  in  terms 
of  the  coating  process  and  applicable 
emission  control  techniques,  are 
included  in  the  source  category. 

The  source  category  does  not  include 
research  or  laboratory  facilities  or 
janitorial,  building,  and  facility 
maintenance  operations. 

The  statute  gives  us  discretion  to 
determine  if  and  how  to  subcategorize. 
Once  the  floor  has  been  determined  for 
new  or  reconstructed  and  existing 
affected  sources  for  a  source  category  or 
subcategory",  we  must  set  MACT 
standards  that  are  no  less  stringent  than 
the  MACT  floor.  Such  standards  must 
then  be  met  by  all  sources  within  the 
source  category  or  subcategory.  A 
subcategory  is  a  group  of  similar  sources 
within  a  given  source  category.  As  part 
of  the  regulatory  development  process, 
we  evaluate  the  similarities  and 
differences  between  industry  segments 
or  groups  of  facilities  comprising  a 
source  category'.  In  establishing 
subcategories,  we  consider  factors  such 
as  process  operations  (type  of  operation, 
raw  materials,  chemistry/formulation 
data,  associated  equipment,  and  Hnal 
products);  emission  characteristics 
(amount  and  type  of  HAP);  control 
device  applicability;  and  opportunities 
for  pollution  prevention.  We  may  also 
consider  existing  regulations  or 
guidance  from  States  and  other 
regulatory  agencies  in  determining 
subcategories.  The  data  available  to  us 
indicate  that  there  are  not  significant 
differences  across  the  source  category  in 
the  substrates  coated,  the  coating 
technologies  used,  the  range  of  HAP 
content  in  the  coatings  and  materials 
used,  or  the  applicability  of  control 
measures  used.  Based  on  this 
information,  we  believe  that 
subcategories  are  not  warranted  for  the 
metal  furniture  surface  coating  source 
category.  We  specifically  request 
comment  on  this  view  and  ask  that 
commenters  provide  data,  information, 
and  rationale  to  support  their  position. 


B.  How  Did  We  Select  the  Regulated 
Pollutants? 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  that  the 
primary  organic  HAP  emitted  from  the 
surface  coating  of  metal  furniture 
include  xylene,  toluene,  glycol  ethers,  2- 
butoxy  ethanol,  ethylbenzene,  and 
methyl  ethyl  ketone.  These  compounds 
account  for  about  90  percent  of  this 
category's  nationwide  organic  HAP 
emissions.  However,  many  other  organic 
HAP  are  used,  or  can  be  used,  in  metal 
furniture  coatings,  thinners,  and 
cleaning  materials.  Therefore,  the 
proposed  rule  would  regulate  emissions 
of  all  organic  HAP. 

Inorganic  HAP.  Based  on  information 
reported  in  response  to  surveys  during 
the  development  of  the  proposed 
NESHAP.  most  of  the  coatings  used  in 
this  source  category  do  not  contain 
inorganic  HAP.  Approximately  680 
coatings  were  reported  in  the  survey 
responses  from  the  metal  furniture 
industry,  and  only  2  coatings  are 
reported  as  containing  inorganic  HAP 
such  as  chromium,  lead,  or  manganese 
compounds.  These  2  coatings  represent 
less  than  0.5  percent  of  the  total  volume 
of  coatings  reported  in  the  survey 
responses.  The  facilities  in  this  source 
category  using  coatings  with  inorganic 
HAP  employ  either  a  waterwash  system 
or  dry  particulate  filters  that  reduce 
inorganic  HAP  emissions  from  the  spray 
booth  exhaust.  At  this  time,  it  does  not 
appear  that  emissions  of  inorganic  HAP 
from  this  source  category  warrant 
Federal  regulation. 

C.  How  Did  We  Select  the  Affected 
Source? 

In  selecting  the  affected  source(s)  for 
emission  standards,  our  primary  goal  is 
to  ensure  that  MACT  is  applied  to  HAP- 
emitting  operations  or  activities  within 
the  source  category  being  regulated.  The 
affected  source  also  serves  to 
distinguish  where  new  source  MACT 
applies  under  a  particular  standard. 
Specifically,  the  General  Provisions  in 
subpart  A  of  40  CFR  part  63  define  the 
terms  "construction"  and 
"reconstruction"  with  reference  to  the 
term  "affected  source"  (40  CFR  60.2) 
and  provide  that  new  source  MACT 
applies  when  construction  or 
reconstruction  of  an  affected  source 
occurs  (40  CFR  60.5).  The  collection  of 
equipment  and  activities  evaluated  in 
determining  MACT  (including  the 
MACT  fioor)  is  used  in  defining  the 
affected  source. 

When  an  emission  standard  is  based 
on  a  collection  of  emissions  sources,  or 
total  facilitv  emissions,  we  select  an 


affected  source  based  on  that  same 
collection  of  emission  sources,  or  the 
total  facility,  as  well.  This'approach  for 
defining  the  affected  source  broadly  is 
particularly  appropriate  for  industries 
where  a  plantwide  emission  standard 
provides  the  opportunity  and  incentive 
for  owners  and  operators  to  utilize 
control  strategies  that  are  more  cost 
effective  than  if  separate  standards  were 
established  for  each  emission  point 
within  a  facility. 

Selection  of  the  Affected  Source.  The 
affected  source  for  these  proposed 
standards  is  broadly  defined  to  include 
all  operations  associated  with  the 
coating  and  cleaning  of  metal  furniture 
and  cleaning  of  equipment.  These 
operations  include  storage  and  mixing 
of  coatings  and  other  materials;  surface 
preparation  of  the  metal  furniture  prior 
to  coating  application;  coating 
application  and  flash-off,  drying  and 
curing  of  applied  coatings;  cleaning 
operations;  and  waste  handling 
operations. 

In  selecting  the  affected  source,  we 
considered,  for  each  operation,  the 
extent  to  which  HAP-containing 
materials  are  used  and  the  level  of  HAP 
that  are  emitted.  Cleaning  and  coating 
application,  flash-off,  and  curing/ drying 
operations  account  for  the  majority  of 
HAP  emissions  at  metal  furniture 
surface  coating  operations,  and  most  of 
the  industry's  emission  reduction  efforts 
have  been  focused  on  these  areas.  Thus, 
we  included  these  operations  in  the 
affected  source. 

We  were  not  able  to  obtain  data  to 
adequately  quantify  HAP  emissions 
from  storage,  mixing,  and  waste 
handling.  However,  solvents  that  are 
added  to  coatings  as  thinners,  and  other 
HAP-containing  additives  to  coatings, 
may  be  emitted  during  mixing  and 
storage.  The  level  of  emissions  would 
depend  on  the  type  of  mixing 
equipment,  the  type  of  storage 
container,  and  the  work  practices 
adopted  at  the  facility.  Emissions  from 
waste  handling  operations  depend  on 
the  tyrpe  of  system  used  to  collect  and 
transport  organic  HAP-containing  waste 
coatings,  thinners,  and  cleaning 
materials  in  the  facility.  For  example, 
solvent-laden  rags  that  are  used  to  clean 
spray  booths  or  tanks  could  be  a  source 
of  HAP  emissions.  The  method  used  to 
isolate  and  store  such  rags  would  affect 
the  level  of  emissions  to  ambient  air. 
Mixing,  storage,  and  waste  handling 
operations  are  included  in  the  affected 
source. 

A  broad  definition  of  the  affected 
source  was  selected  to  provide 
maximum  flexibility  in  complying  with 
the  proposed  emission  limits  for  organic 
HAP.  In  plaiming  its  total  usage  of  HAP- 
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containing  materials,  each  facility  can 
select  among  available  coatings, 
thinners,  and  cleaning  materials  to 
comply  with  the  proposed  limits. 

Additional  information  on  the  metal 
furniture  surface  coating  operations 
selected  for  regulation,  and  other 
operations,  are  included  in  the  docket 
for  the  proposed  standards. 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Existing  and  New  Sources? 

The  sections  below  present  the 
rationale  for  determining  the  MACT 
floor,  regulaton,'  alternatives  beyond  the 
floor,  and  selection  of  the  proposed 
standards  for  existing  and  new  affected 
sources. 

How  did  we  determine  the  ^4ACT 
floor  technolog}'?  After  we  identify'  the 
specific  source  categories  or 
subcategories  of  sources  to  regulate 
under  section  112,  we  must  develop 
emission  standards  for  each  category  or 
subcategon.'.  Section  112  establishes  a 
minimum  baseline  or  '"floor"  for 
standards.  For  new  sources  in  a  category 
or  subcategon,',  the  standards  cannot  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best- 
controlled  similar  source  (section 
112(d)(3)).  The  standards  for  existing 
sources  can  be  less  stringent  than 
standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (or  the  best-performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

Within  the  metal  furniture  industry-, 
organic  HAP  emission  control  for 
cleaning  and  surface  coating  operations 
is  accomplished  primarily  through  the 
use  of  lower-HAP  coatings,  thinners, 
and  cleaning  materials.  Add-on  capture 
and  control  systems  for  organic  HAP  are 
rarely  used  by  the  industry-.  While  lower 
organic  HAP  materials  are  broadly  used 
throughout  the  industry',  each  particular 
coating  technology  is  not  used  at  every 
facility.  Rather,  facilities  use  various 
combinations  of  low-HAP  coatings, 
thinners,  and  cleaning  materials.  Thus, 
the  most  reasonable  approach  to 
establishing  a  MACT  floor  appeared  to 
be  evaluation  of  a  facility's  organic  HAP 
emissions  from  all  coating-related 
operations.  To  account  for  differences  in 
production  levels  from  one  facility  to 
another,  we  normalized  the  organic 
HAP  emissions  by  the  volume  of  coating 
solids  used.  We  believe  coating  solids 
usage  is  an  appropriate  indicator  of 
overall  production  level. 

We  used  information  obtained  from 
industry  survey  responses  to  estimate 
the  sourcewide  organic  HAP  emissions. 


We  calculated  total  organic  HAP 
emissions  by  assuming  that  100  percent 
of  the  volatile  components  in  all 
coatings  (including  adhesives).  thinners, 
and  cleaning  materials  (including 
surface  preparation  materials)  are 
emitted. 

The  survey  response  information  was 
also  used  to  determine  the  total  volume 
of  coating  solids  used.  We  included 
protective  and  functional  coatings,  as 
well  as  adhesives,  in  this  total. 

Using  the  sourcewide  organic  HAP 
emissions  and  the  total  volume  of 
coating  solids  used.  We  calculated  the 
normalized  organic  HAP  emission  rate 
in  units  of  kilograms  organic  HAP  per 
liter  of  coating  solids  used.  The  facilities 
were  then  ranked  from  the  lowest 
emission  rate  to  the  highest.  We  based 
this  analysis  on  a  total  of  49  facilities 
reporting  over  9  million  liters  usage  of 
approximately  680  coatings  and 
adhesives.  as  well  as  730.000  liters  of 
cleaning  materials. 

A  detailed  description  of  the 
determination  of  the  MACT  floor  is 
provided  in  a  memo  (the  MACT  floor 
memo)  in  the  docket  for  the  proposed 
rule.  The  description  includes  all  the 
assumptions  and  it  documents  the 
methodology  that  was  used.  (See 
ADDRESSES  section  of  this  preamble  for 
information  on  the  docket).  We 
specifically  request  comment  on  the 
methodology  used  to  determine  the 
MACT  floor,  as  summarized  below. 

The  MACT  floor  for  existing  sources 
was  determined  by  the  arithmetic  mean 
of  the  HAP  emission  rates  of  the  top  12 
percent  of  49  facilities,  which  were  the 
top  6  facilities.  This  mean  value  was 
0.12  kg  organic  HAP/liter  of  coating 
solids  used  (1.0  lb/gal)  and  represents 
the  existing  source  MACT  floor  for 
organic  HAP.  The  survey  data  showed 
no  appreciable  differences  between  the 
floor  facilities  and  the  remaining 
facilities  in  the  database  in  the 
substrates  coated,  the  coating 
technologies  used,  or  the  applicability- 
of  control  measures  across  the  various 
operations. 

Using  the  list  of  facilities  ranked  by 
emission  rates,  we  observed  that  the 
best  controlled  source  emitted  0.094  kg 
organic  HAP/liter  of  coating  solids  used 
(0.78  lb/gal).  Before  establishing  this 
level  of  emissions  as  the  new  source 
MACT  floor,  we  evaluated  the  metal 
furniture  surface  coating  operations  at 
this  source  to  determine  if  the  coating 
technology  (in  terms  of  the  coating  type 
and  application  method)  used  was 
transferable  throughout  the  industry. 
We  also  determined  whether  the 
product  type  produced  at  this  source 
affected  the  emissions  such  that  the 
source  may  not  be  similar  to  all  other 


sources  in  the  category.  For  example,  a 
source  that  coats  only  interior  parts 
could  have  significantly  different 
requirements  and  coating  choices  than  a 
source  that  had  the  visual  and  quality 
requirements  associated  with  coatmg 
parts  for  the  exterior  of  the  product.  We 
also  determined  that  the  emission  limit 
represented  by  the  lowest-emitting 
source  could  be  achieved  through  the 
use  of  add-on  control  devices  for  those 
facilities  electing  to  use  higher  organic 
HAP  coatings,  thinners,  and  cleaning 
materials. 

The  best-controlled  source  produces 
products  (metal  storage  cabinets, 
lockers,  and  racks)  that  are  not  unusual 
for  the  industry-.  The  source  spray 
applies  solvent-based  coatings,  and  all 
cleaning  materials  used  for  surface 
preparation  prior  to  coating  are  free  of 
organic  HAP.  Coating  application 
equipment  is  cleaned  with  solvents 
containing  organic  HAP.  Thus,  the 
source  is  employing  technologies  that 
are  already  in  widespread  use 
throughout  the  metal  furniture  coating 
industry'.  We  believe  that  this  source  is 
similar  to  other  sources  in  the  category- 
and  represents  the  best-controlled 
source  in  our  database. 

We  recognize  that  some  sources  may 
have  limited  choices  in  the  coatings 
available  for  their  particular  application 
As  a  result,  lower-HAP  coatings  may  not 
be  available  to  meet  the  needs  of  every- 
source.  However,  if  the  source  is  also 
using  cleaning  materials  that  contain 
organic  HAP.  then  it  may  be  able  to 
meet  the  emission  limit  by 
reformulating  these  cleaning  materials. 
A  source  also  would  have  the  option  of 
using  capture  systems  and  control 
devices  to  reduce  emissions  although 
we  believe  choice  of  this  option  is  not 
likely  for  most  sources 

How  did  we  consider  beyond-the-floor 
technolog}'^  After  the  floors  have  been 
determined  for  new  and  existing  sources 
in  a  source  category  or  subcategory,  we 
must  set  emission  standards  that  are  no 
less  stringent  than  the  floors  Such 
standards  must  then  be  met  by  all 
sources  within  the  category-  or 
subcategory-.  We  identify-  and  consider 
anv  reasonable  regulatory-  alternatives 
that  are  "beyond  the  floor.  "  taking  into 
accoimt  emission  reduction,  cost,  nonair 
quality  health  and  environmental 
impacts,  and  energy  requirements. 
These  alternatives  may  be  different  for 
new  and  existing  sources  because  of 
different  MACT  floors,  and  separate 
standards  may  be  established  for  new 
and  existing  sources. 

We  identified  three  regulatory 
alternatives  more  stringent  than  the 
MACT  floor  level  of  control  for  organic 
HAP.  These  alternatives  were  (1) 
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conversion  to  powder  coatings:  (2) 
conversion  to  liquid  coatings  that  have 
a  very  low,  or  no,  organic  HAP  content; 
and  (3)  use  of  add-on  capture  systems 
and  control  devices. 

Information  indicates  that  several 
metal  furniture  surface  coating  facilities 
have  converted  to  using  only  powder 
coatings.  Such  facilities  typically 
produce  a  single  type  of  product  (such 
as  warehouse  shelving  units),  do  not 
require  unusual  finishes,  and  use  a 
small  number  of  colors.  Many  metal 
furniture  surface  coating  facilities, 
however,  manufacture  more  than  one 
product  and  often  use  a  wide  array  of 
colors.  Many  also  achieve  finish  types 
that  cannot  be  duplicated  with  powder 
coatings. 

Powder  coating  may  not  produce  the 
varied  surface  finishes  and  colors 
available  from  liquid  coatings.  Although 
powder  coatings  may  be  somewhat  more 
durable  than  conventional  liquid 
coatings,  specialty  finishes  such  as 
antique  and  crackle,  as  well  as  the 
palette  of  designer  colors  offered  by 
some  manufacturers,  may  not  be 
adequately  duplicated  by  powder 
coatings.  Consequently,  while  powder 
coating  is  a  proven  technology  that  can 
be  used  in  many  situations,  we  do  not 
believe  it  is  appropriate  to  require  the 
use  of  powder  coatings  for  all  segments 
of  the  metal  furniture  industry'  and  have 
not  included  them  in  our  proposal  as  a 
beyond-the-floor  option. 

Lower  organic  HAP  liquid  coatings 
fall  into  two  primary  categories.  The 
most  common  are  coatings  formulated 
with  solvents  that  are  not  organic  HAP 
(but  may  be  VOC).  The  second  category- 
are  those  coatings  that  result  from 
alternate  technologies  such  as 
Ultraviolet  (UV)-curable  coatings  and 
autophoretic  coatings.  The  UV-curable 
coatings  may  or  may  not  include  organic 
solvents,  which  may  contain  HAP  or 
VOC,  to  keep  the  pigment  and  other 
components  of  the  coating  in  solution 
until  curing.  Autophoretic  coatings  use 
no  organic  HAP  and  only  small  amounts 
of  VOC,  but  they  may  contain  inorganic 
HAP.  These  coatings  are  applied  using 
a  dip  application  method  where  a 
chemical  reaction  deposits  the  coating 
on  the  surface  of  the  part. 

These  lower  organic  HAP  coatings  are 
currently  in  production  use  but  their 
applicability  is  limited  for  this  industry. 
The  selection  of  lower  organic  HAP 
coatings  is  limited  and  is  not  extensive 
enough  to  broadly  meet  the  needs  of  all 
segments  of  the  metal  furniture 
industry.  Given  the  limited  applicability 
of  UV-curable  and  autophoretic  coating 
technologies,  we  do  not  believe  it  is 
feasible  to  require  the  use  of  these 
coating  technologies  and  have  not 


included  them  in  our  proposal  as  a 
beyond-the-floor  option  for  organic 

hAp. 

It  is  technically  feasible  to  achieve 
organic  HAP  emission  rates  lower  than 
the  MACT  floor  levels  through  the  use 
of  emission  capture  systems  and  control 
devices.  For  example,  the  use  of  a 
permanent  total  enclosure  and  an 
oxidizer  could  further  reduce  organic 
HAP  emissions  from  typical  sources  by 
about  4.2  Mg  (4.6  tons')  to  31  Mg  (34 
tons)  per  year.  However,  the  cost  of  such 
a  system  could  be  approximately  $1 
million.  We  believe  that  the  additional 
emission  reduction  would  not  justify 
the  additional  cost.  Therefore,  we  have 
not  included  the  use  of  emission 
capture  and  control  systems  in  our 
proposal  as  a  beyond-the-floor  option. 

How  did  we  select  the  standards?  For 
e.xisting  sources,  we  based  the  standards 
on  the  existing  source  MACT  floor.  As 
described  earlier,  we  believe  that 
bevond-the-floor  options  are  not 
technically  or  economically  feasible  for 
all  existing  sources.  For  the  same 
reasons,  we  are  basing  the  proposed 
standards  for  new  sources  on  the  new 
source  MACT  floor. 

Without  having  information  on  the 
benefits  that  would  be  achieved  by 
further  reducing  emissions  beyond  the 
fioor,  we  believe  that  the  additioneil 
emission  reductions  that  could  be 
achieved  do  not  warrant  the  costs  that 
each  source  could  incur.  Therefore,  we 
would  not  require  beyond-the-floor 
levels  of  emission  reductions  in  this 
proposed  rule.  After  implementation  of 
a  final  MACT  rule  for  this  category,  we 
will  evaluate  the  health  and 
environmental  risks  that  may  be  posed 
as  a  result  of  exposure  to  emissions  from 
the  metal  furniture  surface  coating 
source  category,  as  required  by  section 
112(f)  of  the  CAA.  At  that  time,  we  will 
evaluate  whether  additional  controls  are 
warranted  in  light  of  the  available  risk 
information.  We  specifically  request 
comment  on  our  proposal  not  to  base 
the  CAA  section  112(d)  standards  on  a 
beyond-the-floor  option.  A  beyond-the- 
floor  option  could  apply  to  all  segments 
of  the  metal  furniture  surface  coating 
source  category  or  to  only  certain 
segments.  Comments  supporting  our 
proposed  decision  not  to  go  beyond  the 
floor  as  well  as  comments  opposing  the 
decision  should  include  data, 
information,  and  rationale  supporting 
the  position  of  the  commenter. 

We  note  here  that  our  assumption,  in 
the  development  of  the  MACT  floors, 
that  100  percent  of  the  organic  HAP  in 
the  materials  used  are  emitted  by  the 
affected  source  would  not  apply  when 
the  source  sends  waste  organic  HAP- 
containing  materials  to  a  facility  for 


treatment  or  disposal.  We  made  this 
assumption  because  the  industry  survey 
responses  provided  little  information  as 
to  the  amount  of  organic  HAP  recovered 
and  recycled  or  treated  and  disposed. 
We,  therefore,  believe  that  this  practice 
is  not  common  within  the  metal 
fumitiire  industry.  We  recognize, 
however,  that  some  metal  furniture 
facilities  may  conduct  such  activities 
and  should  be  allowed  to  account  for 
such  activities  in  determining  their 
emissions.  Thus,  the  proposed 
regulation  would  allow  you  to  reduce 
the  affected  sourcewide  organic  HAP 
emissions  by  the  amount  of  any  organic 
HAP  contained  in  waste  treated  or 
disposed  at  a  hazardous  waste 
treatment,  storage,  and  disposal  facility 
that  is  regulated  under  40  CFR  part  262, 
264.  265.  or  266. 

E.  How  Did  We  Select  the  Format  of  the 
Standards? 

Numerical  emission  standards  are 
required  by  section  112  of  the  CAA 
unless  we  determine  that  it  is  not 
feasible  to  prescribe  or  enforce  an 
emission  standard,  in  which  case  a 
design,  equipment,  work  practice,  or 
operational  standard  can  be  set  (section 
112(h)  of  the  CAA).  The  formats 
considered  for  the  proposed  standards 
and  the  considerations  in  selection  of 
the  format  are  discussed  below. 

We  selected  as  the  format  of  the 
proposed  standards  for  organic  HAP, 
mass  of  organic  HAP  per  volume  of 
coating  solids  used.  The  performance- 
based  nature  of  this  proposed  format 
would  allow  metal  furniture  coating 
operation  owners  and  operators 
flexibility  in  choosing  any  combination 
of  means  (including  coating 
reformulation,  use  of  lower-HAP  or  non- 
HAP  materials,  solvent  elimination, 
work  practices,  and  add-on  control 
devices)  to  comply  with  the  emission 
limit  that  is  workable  for  their  particular 
situations. 

We  selected  volume  of  coating  solids 
as  a  component  of  the  proposed 
standards  to  normalize  the  rate  of 
organic  HAP  emissions  across  all  sizes 
and  types  of  facilities.  We  could  not 
normalize  by  surface  area  due  to  lack  of 
information.  We  selected  the  volume  of 
coating  solids  used  because  it  is  directly 
related  to  the  surface  area  coated  (i,e,, 
the  average  dry  film  thickness  of 
coatings  on  most  metal  furniture 
products  is  generally  consistent)  and, 
therefore,  provides  an  equitable  basis  for 
all  coatings,  regardless  of  differences  in 
coating  densities.  A  format  based  on  the 
mass  or  weight  of  coating  solids  (instead 
of  volume)  could  result  in  inequitable 
standards  for  higher-density  pigmented 
coatings,  such  as  basecoats  or  enamels, 
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compared  to  coatings  with  lower 
densities  per  unit  volume. 

Other  choices  for  the  format  of  the 
standards  that  we  considered,  but 
rejected,  included  a  usage  limit  (mass 
per  unit  time)  and  a  never-to-be- 
exceeded  limit  on  the  organic  HAP 
content  of  coatings  and  cleaning 
materials.  As  it  is  not  our  intent  to  limit 
a  facility's  production  under  these 
proposed  standards,  we  have  not 
proposed  a  usage  limit.  We  also  chose 
not  to  propose  a  never-to-be-exceeded 
limit  because  the  availability  of  all  the 
different  kinds  of  coatings  required  by 
the  metal  furniture  industry'  at  or  below- 
such  a  limit  does  not  appear  to  be 
sufficient  to  meet  the  needs  of  all 
segments  of  the  industry. 

F.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

The  proposed  standards  would  allow 
you  to  choose  among  several  methods  to 
demonstrate  compliance  with  the 
proposed  standards  for  organic  HAP:  (1) 
Coatings  with  low  or  no  organic  HAP: 
(2)  an  overall  organic  HAP  emission  rate 
from  all  coatings,  thinners,  and  cleaning 
materials  that  is  less  than  the  applicable 
emission  limit;  or  (3)  capture  systems 
and  control  devices. 

Coatings  with  Low  or  No  Organic 
HAP.  You  would  be  required  to 
document  the  organic  HAP  content  of 
all  coatings  and  show  that  each  is  less 
than  the  applicable  emission  limit.  You 
would  also  have  to  show  that  each 
thinner  and  each  cleaning  material  used 
contains  no  organic  HAP.  Method  311  is 
the  method  developed  by  EPA  for 
determining  the  mass  fraction  of  organic 
HAP  in  coatings  and  has  been  used  in 
previous  surface  coating  NESHAP.  We 
have  not  identified  any  other  methods 
that  provide  advantages  over  Method 
311  for  use  in  the  proposed  standards. 

Method  24  is  the  method  developed 
by  EPA  for  determining  the  mass 
fraction  of  volatile  matter  for  coatings 
and  can  be  used  if  you  choose  to 
determine  the  nonaqueous  volatile 
matter  content  as  a  surrogate  for  organic 
HAP.  In  past  standards.  VOC  emission 
control  measures  have  been 
implemented  in  the  coatings  industr\'. 
with  Method  24  as  the  compliance 
method.  We  have  not  identified  any 
other  methods  that  provide  advantages 
over  Method  24  for  use  in  the  proposed 
standards. 

The  proposed  requirements  for 
determining  volume  coating  solids 
would  allow  you  to  choose  between 
using  manufacturer's  data  or  measuring 
the  volume  with  either  ASTM  Method 
D2697-86  (1998)  or  ASTM  Method 
D6093-97. 


Overall  Organic  HAP  Emission  Rate. 
To  demonstrate  compliance  using  this 
option,  you  would  calculate  the  organic 
HAP  emission  rate  for  your  affected 
source,  based  on  the  mass  of  organic 
HAP  in  all  coatings,  thinners,  and 
cleaners  and  the  volume  of  coating 
solids  used  during  the  compliance 
period,  and  demonstrate  that  it  does  not 
exceed  the  applicable  emission  limit. 
You  would  document  these  values  using 
the  methods  discussed  previously. 

Capture  Systems  ana  Control  De\'ices. 
If  you  use  a  capture  system  and  control 
device,  other  than  a  solvent  recovery 
device  for  which  you  conduct  a  monthly 
liquid-liquid  material  balance,  you 
would  be  required  to  conduct  an  initial 
performance  test  of  the  system  to 
determine  its  overall  control  efficiency. 
For  a  solvent  recover}'  system  for  which 
you  conduct  a  liquid-liquid  material 
balance,  you  would  determine  the 
quantity  of  volatile  matter  applied  in  the 
affected  source  and  the  quantity 
recovered  during  the  initial  compliance 
period  to  determine  its  overall  control 
efficiency.  For  both  cases,  the  overall 
control  efficiency  would  be  combined 
with  the  monthly  mass  of  organic  HAP 
in  the  coatings  and  other  materials  used 
in  the  affected  source  to  derive  the 
monthly  HAP  emission  rate  in  kg  HAP/ 
liter  of  coating  solids  used.  If  you 
conduct  a  performance  test,  you  would 
also  determine  parameter  operating 
limits  during  the  test.  The  test  methods 
that  the  proposed  standards  would 
require  for  the  performance  test 
(described  in  section  II. F  of  this 
preamble)  have  been  required  under 
many  standards  of  performance  for 
industrial  surface  coating  sources  under 
40  CFR  part  60  and  NESHAP  under  40 
CFR  part  63.  We  have  not  identified  any 
other  methods  that  provide  advantages 
over  these  methods. 

G.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

To  ensure  continuous  compliance 
with  the  proposed  organic  HAP 
emission  limit(s)  and/or  operating 
limits,  the  proposed  standards  would 
require  continuous  parameter 
monitoring  of  capture  systems  and 
control  devices  and  recordkeeping.  We 
selected  the  following  requirements 
based  on  reasonable  cost,  ease  of 
execution,  and  usefulness  of  the 
resulting  data  to  both  the  owners  or 
operators  and  EPA  for  ensuring 
continuous  compliance  with  the 
emission  limit(s)  and/or  operating 
limits. 

We  are  proposing  that  certain 
parameters  be  continuously  monitored 
for  the  types  of  capture  systems  and 
control  devices  commonlv  used  in  the 


industry.  These  monitoring  parameters 
have  been  used  in  other  standards  for 
similar  industries.  The  values  of  these 
parameters  that  correspond  to 
compliance  with  the  proposed  emission 
limit(s)  are  established  during  the  initial 
or  most  recent  performance  test  that 
demonstrates  compliance.  These  values 
are  your  operating  limits  for  the  capture 
system  and  control  device. 

You  would  be  required  to  determine 
consecutive  3-hour  average  values  for 
most  monitored  parameters  for  the 
affected  source.  We  selected  this 
averaging  period  to  ensure  the  control 
system  is  continuously  operating  at 
conditions  that  are  the  same  or  better 
than  those  recorded  during  a 
performance  test  demonstrating 
compliance  with  the  emission  limit(s). 

To  demonstrate  continuous 
compliance  with  the  monthly  emission 
limit(s),  you  would  also  need  records  of 
the  quantity  of  coatings  and  other 
materials  used  and  the  data  and 
calculations  supporting  your 
determination  of  their  HAP  content.  If 
you  conduct  monthly  liquid-liquid 
material  balances,  you  would  need 
records  of  the  quantity  of  volatile  matter 
used  in  the  affected  source  and  the 
quantity  recovered  by  the  solvent 
recovery  system  each  month. 

H.  How  Did  We  Select  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

You  would  be  required  to  comply 
with  the  applicable  requirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63,  as  described  in  Table 
2  of  the  proposed  subpart  RRRR.  We 
evaluated  the  General  Provisions 
requirements  and  included  those  we 
determined  to  be  the  minimum 
notification,  recordkeeping,  and 
reporting  necessar\'  to  ensure 
compliance  with,  and  effective 
enforcement  of.  the  proposed  standards. 

/.  How  Did  We  Select  the  Compliance 
Date'' 

You  would  be  allowed  3  years  to 
comply  with  the  final  standards  for 
existing  affected  sources.  This  is  the 
maximum  period  allowed  by  the  CAA. 
We  believe  that  3  years  for  compliance 
is  necessary  to  allow  adequate  time  to 
accommodate  the  variety  of  compliance 
methods  that  existing  sources  may  use. 
Most  sources  in  this  categor>-  would 
need  this  3-year  maximum  amount  of 
time  to  develop  and  test  reformulated 
coatings,  particularly  those  who  may 
opt  to  comply  using  a  different  lower- 
emitting  coating  technology  We  want  to 
encourage  the  use  of  these  pollution 
prevention  technologies.  In  addition, 
time  would  be  needed  to  establish 
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records  management  systems  required 
for  enforcement  purposes.  Sources  that 
choose  to  use  emission  capture  and 
control  systems  may  need  this  time  to 
purchase  and  install  them  and  to  obtain 
a  permit  for  the  use  of  add-on  controls. 

The  CAA  requires  that  new  or 
reconstructed  affected  sources  comply 
with  standards  immediately  upon 
startup  or  the  effective  date  of  the  final 
rule,  whichever  is  later. 

rV.  Summary  of  Enviromnental,  Energy, 
and  Economic  Impacts 

Model  plants  were  developed  to  aid 
in  the  estimation  of  the  impacts  the 
MACT  floor  level  of  control  would  have 
on  the  metal  furniture  industry.  Three 
model  plants  distinguished  by  size,  as 
measured  by  the  total  volume  of  coating 
solids  used,  were  developed.  Impacts 
were  then  developed  for  each  model 
plant,  and  these  individual  impacts 
were  scaled  to  nationwide  levels  based 
on  the  number  of  facilities 
corresponding  to  each  model  plant  size. 
We  used  the  model  plant  approach 
because  we  did  not  have  adequate  data 
to  determine  impacts  for  each  actual 
facility. 

A  variety  of  compliance  methods  are 
available  to  the  industry  to  meet  the 
proposed  emission  limit(s).  We 
analyzed  the  information  obtained  from 
the  industi^  survey  responses,  industry 
site  visits,  trade  groups,  and  industry 
representatives  to  determine  which 
compliance  methods  would  most  likely 
be  used  by  existing  and  new  80iux:es. 
We  expect  that  the  most  widely-used 
method  would  be  low-HAP  content 
liquid  coatings  (coatings  with  HAP 
contents  at  or  below  the  emission  limits) 
and  lower-HAP  cleaning  materials. 
Powder  coatings  and  add-on  captiu« 
and  control  systems  would  likely  be 
used  to  a  lesser  extent.  Various 
combinations  of  these  methods  may  be 
used.  For  the  purpose  of  assessing 
impacts,  we  assumed  that  all  existing 
sources  would  convert  to  lower-HAP 
content  liquid  coatings,  thinners,  and 
cleaning  materials.  We  assumed  that 
new  sources  would  also  use  lower-HAP 
materials. 

We  first  estimated  the  impacts  of  the 
proposed  emission  limits  on  the  three 
model  plants.  To  scale  up  the  model 
plant  impacts  to  nationwide  levels,  we 
multiplied  the  individual  model  plant 
impacts  by  the  estimated  number  of. 
major  sources  in  the  United  States 
corresponding  to  each  model  plant  size. 
We  used  United  States  Census  Bureau 
data  as  the  basis  for  this  estimate,  which 
was  a  total  of  655  facilities.  For  more 
information  on  how  impacts  were 
estimated,  see  Chapters  7  and  8  of  the 


background  information  document, 
EPA-453/R-01-O10. 

A.  What  Are  the  Air  Impacts? 

For  existing  major  sources,  we 
estimated  that  compliance  with  the 
proposed  emission  limits  would  result 
in  a  reduction  of  nationwide  organic 
HAP  emissions  of  13,900  Mg/yr  (15,274 
tpy).  This  represents  a  reduction  of 
approximately  70  percent  from  the 
baseline  organic  HAP  emissions  of 
20,300  Mg/yr  (22,308  tpy). 

The  estimated  baseline  organic  HAP 
emissions  for  new  sources  (20  over  the 
first  5  years  after  promulgation  of  the 
final  rule)  would  be  approximately  635 
Mg  (698  tons)  in  the  fifth  year. 
Emissions  from  new  sources  would  be 
reduced  by  approximately  465  Mg  (511 
tons)  in  the  fifth  year  as  a  result  of  the 
proposed  standards  (73  percent 
reduction). 

B.  What  Are  the  Cost  Impacts? 

An  affected  source  may  incur  three 
types  of  costs  to  comply  with  the 
proposed  standards:  capital,  direct,  and 
indirect.  Capital  costs  represent  the  one- 
time purchase  of  equipment.  We  have 
included  coatings,  thiimers,  and 
cleaning  materials  as  direct  costs 
incurred  on  a  continuing  basis  for 
materials  consumed  in  the 
manufacturing  process.  The  cost  of 
utilities,  where  applicable,  is  also 
included  in  the  direct  costs.  Indirect 
costs  typically  include  overhead,  taxes, 
insurance,  and  administrative  costs,  as 
well  as  capital  recovery  costs. 

Existing  sources.  To  comply  with  the 
proposed  enussion  limits,  we  estimated 
that  existing  facilities  would  likely  use 
reformulated  coatings,  thiimers,  and 
cleaning  materials.  No  capital  costs  have 
been  attributed  to  these  compliance 
methods.  We  estimated  full  costs  for  517 
facilities.  Approximately  60  facilities 
would  have  only  recordkeeping  and 
reporting  costs  because  these  facilities 
would  already  be  in  compliance  with 
the  proposed  standards  (based  on 
survey  responses).  Facilities  that  would 
achieve  area  soiuce  status  before  the 
compliance  date  of  the  final  standards 
will  only  incur  costs  of  reading  the  rule. 
In  addition  to  the  direct  costs,  all 
affected  sources  would  inciu'  some 
recordkeeping  and  reporting  costs. 

We  estimated  no  incremental  costs 
associated  with  the  use  of  lower-HAP 
coatings  and  thiimers.  Only  the 
incremental  cost  of  organic  HAP-free 
cleaning  materials  over  organic  HAP 
cleaning  materials  was  counted.  The 
average  annual  cost  for  each  facility 
incurring  full  costs  is  approximately 
$26,574.  This  value  includes 


monitoring,  recordkeeping,  and 
reporting  costs. 

We  estimated  total  nationwide  annual 
costs  in  the  fifth  year  to  comply  with  the 
proposed  emission  limits  to  be  $14.8 
million  for  existing  sources.  These  costs 
include  $4.66  million  direct  costs 
associated  with  material  usage  and 
$10.1  million  for  recoMkeeping  and 
reporting. 

New  Sources.  We  estimated  the 
number  of  new  major  sources  based  on 
information  from  industry  trade  groups. 
Starting  with  the  anticipated  aimual 
sales  growth  for  the  industry,  excluding 
price  increases  and  inflation,  we 
determined  the  amount  of  coating 
capacity  that  would  be  needed  to  meet 
the  predicted  increase  in  demand.  Based 
on  information  provided  by  industry 
representatives,  we  assumed  that  75 
percent  of  this  coating  capacity  could  be 
absorbed  by  excess  capacity  at  existing 
facilities.  The  remaining  25  percent 
increase  in  capacity  was  estimated  to  be 
met  by  the  construction  of  four  new 
facilities  per  year  for  the  first  5  years 
after  promulgation  of  the  final 
standards. 

Based  on  available  information,  we 
determined  which  compliance  methods 
will  most  likely  be  used  by  new  sources 
and,  therefore,  which  compliance 
methods  to  use  to  estimate  the  cost 
impacts.  We  determined  that  new 
so\irces  would  choose  reformulated 
lower  organic  HAP  content  materials  to 
meet  the  new  source  emission  limit. 

For  the  20  new  facilities  anticipated 
over  the  5-year  period  after 
promulgation  of  the  final  standards, 
annual  costs  in  the  fifth  year  are 
estimated  to  be  $0.6  million.  We 
estimated  no  incremental  costs 
associated  with  use  of  lowerrHAP 
coatings  and  thinners.  Only  the 
incremental  cost  of  organic  HAP-free 
cleaning  materials  over  organic  HAP 
cleaning  materials  was  counted.  There 
are  no  anticipated  capital  costs. 

C.  What  Are  the  Economic  Impacts? 

We  performed  an  economic  impact 
analysis  (EIA)  to  provide  an  estimate  of 
the  facility  and  market  impacts  of  the 
proposed  standards  as  well  as  its  social 
costs.  In  general,  we  expect  the 
economic  impacts  of  the  proposed 
standards  to  be  minimal,  with  price 
increases  and  production  decreases  of 
less  than  0.1  percent.  Given  the 
negligible  market  impacts  of  this 
proposed  rule,  the  social  costs  are 
expected  to  be  roughly  the  same  as  the 
estimated  engineering  compliance  costs 
of  $14.8  million  for  existing  sources. 

For  affected  facilities,  the  distribution 
of  costs  is  slanted  toward  the  lower 
impact  levels  with  many  facilities 
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incurring  only  those  related  to 
recordkeeping  and  reporting.  The  EIA 
indicates  that  these  regulatory  costs  are 
expected  to  represent  only  0.1  percent 
of  the  value  of  product  shipments, 
which  should  not  cause  producers  to 
cease  or  alter  their  current  operations. 
Hence,  no  firms  or  facilities  are 
expected  to  become  at  risk  of  closure 
because  of  the  proposed  standards. 
International  trade  impacts  would  only 
occur  for  the  metal  household  furniture 
segment  of  the  industry,  but  the  small 
price  increase  (i.e.,  0.04  percent)  on  this 
segment  indicates  negligible  impacts,  if 
any.  Based  on  the  projected 
characteristics  and  costs  for  new 
sources,  EPA  does  not  expect  any 
differential  impacts  on  these  sources. 
For  more  information,  refer  to  the 
"Economic  Impact  Analysis  of  the 
Proposed  NESHAP:  Surface  Coating  of 
Metal  Furniture"  (Docket  No.  A-97-40). 

D.  What  are  the  Nonair  Health, 
Environmental,  and  Energy  Impacts? 

Based  on  information  from  the 
industry  survey  responses,  there  was  no 
indication  that  the  use  of  low  organic 
HAP  content  coatings,  thinners,  and 
cleaning  materials  would  result  in  any 
increase  or  decrease  in  nonair  health, 
environmental,  and  energy  impacts. 
There  would  be  no  change  in  die  utility 
requirements  associated  with  the  use  of 
these  materials,  so  there  would  be  no 
change  in  the  amount  of  energy 
consumed'as  a  result  of  the  material 
conversion.  Also,  we  estimate  that  there 
woidd  be  no  significant  change  in  the 
amount  of  materials  used  or  the  amount 
of  waste  produced  and  there  would  be 
no  additional  energy  requirements  for 
affected  sources. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the. 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetar\' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  the  action  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  docket  (see 
ADDRESSES  section  of  this  preeunble). 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  govenunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  euid  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  Pursuant  to  the 
terms  of  Executive  Order  13132,  it  has 
been  determined  that  this  rule  does  not 
have  "federalism  implications,"  because 


it  does  not  meet  the  necessary  criteria. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
proposed  rule. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Goverrunents"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
goverimient  and  Indian  tribes  ' 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
goverrunents,  on  the  relationship 
between  the  Federal  goverrunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175 
No  tribal  governments  own  or  operate 
metal  furniture  surface  coating  facilities. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

D.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator>'  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulator}'  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
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risks.  No  children's  risk  analysis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  this  rule  has  been 
determined  not  to  be  'economically 
significant"  as  defined  under  Executive 
Order  12866. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
that  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energ>'. 
Further,  we  have  concluded  that  this 
proposed  rule  is  not  likely  to  have  any 
adverse  energy  effects.  Affected  sources 
are  expected  to  comply  with  the 
proposed  rule  through  pollution 
prevention  rather  than  end-of-pipe 
controls,  and  therefore,  there  would  be 
no  increase  in  energ>'  usage. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 


or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total  annual 
cost  of  this  rule  for  any  year  has  been 
estimated  to  be  less  than  $15.4  million. 
Thus,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 


202  and  205  of  the  UMRA.  In  addition, 
the  EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  "This 
rule  contains  requirements  that  may 
apply  to  State  governments'  correctional 
institutions  that  manufacture  or  jepair 
metal  furniture.  However,  these 
requirements  do  not  uniquely  or 
significantly  affect  those  institutions. 
Therefore,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  section 

203  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601.  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
xmder  the  Administrative  Procedures 
Act  or  any  other  statute  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  today's  proposed  standards 
on  small  entities,  small  entity  is  defined 
as:  (1)  A  small  business  ranging  fi-om 
100-1,000  employees  or  less  than  $5 
million  in  annual  sales  (see  Table  2);  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  coimty,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


Table  2.— Small  Business  Administration  (SBA)  Small  Business  Size  Standards  for  Companies  Owning 
Facilities  IN  the  Metal  Furniture  Source  Category  by  NAICS  Codes  a.  " 


1997 

NAICS 

code 


421610 

337124 
337214 
336360 
337127 
337215 
332951 
332116 
332612 
337215 
335121 
335122 
339111 
339114 
337211 
337212 
332312 


Product  description 


Electrical  Apparatus  and  Equipment,  Wiring  Supplies,  and  Construction  Material 
Wholesalers. 

Metal  Household  Furniture  Manutacturing 

Nonwood  Office  Furniture  Manufacturing  

Motor  Vehicle  Fabric  Accessories  and  Seat  Manufacturing 

Institutional  Furniture  Manufacturing 

Showcase,  Partition,  Shelving,  and  Locker  Manufacturing  

Hardware  Manufacturing 

Metal  Stamping  

Wire  Spring  Manufacturing  

Showcase,  Partition,  Shelving,  and  Locker  Manufacturing  

Residential  Electric  Lighting  Fixture  Manufacturing 

Commercial,  Industrial,  and  Institutional  Electric  Lighting  Fixture  Manufacturing 

Latxjrafory  Apparatus  and  Furniture  Manufacturing  

Dental  Equipment  and  Supplies  Manufacturing  

Wood  Office  Fumiture  Manufacturing 

Custom  Architectural  Woodwori<  and  Millworii  Manufacturing  

Fabricated  Structural  Metal  Manufacturing  (pt)  


SBA  size 

standard 

(employees) 


100 

500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
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Table  2.— Small  Business  Administration  (SBA)  Small  Business  Size  Standards  for  Companies  Owning 
Facilities  in  the  Metal  Furniture  Source  Category  by  naics  Codes  ^  t=— Continued 


1997 

NAICS 

code 


Product  description 


SBA  size 

standard 
(employees) 


336391 
811420 


Motor  Vehicle  Air-Conditioning  Manufacturing  |  750 

Reupholstery  and  Furniture  Repair $5  million  (sales) 


a  The  Agency  assumed  a  small  business  size  definition  of  1.000  employees  for  those  companies  included  in  the  SBREFA  analysis  without 
available  information  on  SIC  or  NAICS  code.  „„„      .       ^        ^  .         ^^  „ 

"Code  of  Federal  Regulations  (CFR).  Small  Business  Size  Standards-Part  121  13-CFR-121  January  2001  As  obtained  from  <http,// 
www.sba  gov/regulations/pani21  .pdf>. 


After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  RFA  and 
SBREFA,  the  EPA  conducted  an 
assessment  of  the  proposed  standards 
on  small  businesses  within  the  metal 
furniture  coating  industry'.  Based  on 
Small  Business  Administration  size 
definitions  and  reported  sales  and 
employment  data,  EPA's  survey 
identified  10  of  the  24  companies 
owning  metal  furniture  facilities  as 
small  businesses.  Although  small 
businesses  represent  almost  42  percent 
of  the  companies  within  the  source 
category,  they  are  expected  to  incur  12 
percent  of  the  total  industry  compliance 
costs.  Under  the  proposed  standards, 
the  average  annual  compliance  cost 
share  of  sales  for  small  businesses  is 
0.18  percent,  with  two  of  the  ten  small 
businesses  not  expected  to  incur  any 
additional  costs  because  they  are 
permitted  as  synthetic  minor  HAP 
emission  sources.  In  addition,  small 
businesses  in  this  industry  typically 
have  5  percent  profit  margins.  For  more 
information,  consult  the  docket  for  this 
project. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  has  nonetheless  worked 
aggressively  to  minimize  the  impact  of 
this  proposed  rule  on  small  entities, 
consistent  with  our  obligations  under 
the  CAA.  We  solicited  input  from  small 
entities  dtiring  the  data-gathering  phase 
of  the  proposed  rulemaking. 

We  are  proposing  compliance  options 
which  give  small  entities  flexibility  in 
choosing  the  most  cost  effective  and 
least  burdensome  alternative  for  their 
operation.  For  example,  a  facihty  could 
purchase  and  use  low-HAP  coatings 
{i.e.,  pollution  prevention)  that  meet  the 
proposed  standards  instead  of  using 
add-on  capture  and  control  systems. 
This  method  of  compliance  can  be 
demonstrated  with  minimum  burden  by 
using  purchase  and  usage  records.  No 


testing  of  materials  would  be  required, 
as  the  facility  owner  could  show  that 
their  coatings  meet  the  emission  limits 
by  providing  formulation  data  supplied 
by  the  manufacturer. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcom.e 
comments  on  issues  related  to  such 
impacts. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  standards 
have  been  submitted  for  approval  to  the 
0MB  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501,  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1952.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
the  Collection  Strategies  Division 
(2822),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460.  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  httpJ/ 
www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
0MB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  ovniers  and  operators 
subject  to  national  emission  standards. 
These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

The  proposed  standards  would 
require  maintaining  records  of  all 
coatings,  thirmers,  and  cleaning 
materials  data  and  calculations  used  to 
determine  compliance.  This  information 
includes  the  volume  used  during  each 
monthly  compliance  period,  mass 


fraction  organic  HAP.  density,  and.  for 
coatings  only,  volume  fraction  solids 

If  an  add-on  control  device  is  used, 
records  must  be  kept  of  the  capture 
efficiency  of  the  capture  system, 
destruction  or  removal  efficiency  of  the 
add-on  control  device,  and  the 
monitored  operating  parameters.  In 
addition,  records  must  be  kept  of  each 
calculation  of  the  affected  sourcewide 
emissions  for  each  monthly  compliance 
period  and  all  data,  calculations,  test 
results,  and  other  supporting 
information  used  to  determine  this 
value. 

The  monitoring,  recordkeeping,  and 
reporting  burden  in  the  fifth  year  after 
the  effective  date  of  the  promulgated 
rule  is  estimated  to  be  approximately 
165,000  labor  hours  at  a  cost  of 
approximately  Sll  million  for  new  and 
existing  sources. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technolog>' 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif\ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501,  et  seq  .  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule. 
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Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  By  U.S.  Postal 
Service,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460;  or  by 
courier,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  401  M  Street,  SW.,  Room 
925H,  West  Tower;  Washington,  DC: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  April  24, 
2002,  a  conunent  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  May  24,  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
conmients  on  the  information  collection 
requirements  contained  in  this  proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  all  Federal  agencies  to  use 
voluntary  consensus  standards  (VCS)  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  The  VCS  are 
technical  standards  (e.g.,  material 
specifications,  test  methods,  sampling 
procedures,  business  practices,  etc.)  that 
are  developed  or  adopted  bv  one  or 
more  VCS  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  EPA  does  not  use 
available  and  applicable  VCS. 

Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify  VCS  for 
use  in  emissions  monitoring.  The  search 
for  emissions  monitoring  procedures 
identified  20  VCS  that  appeared  to  have 
possible  use  in  lieu  of  EPA  standard 
reference  methods.  However,  after 
reviewing  the  available  standards,  EPA 
determined  that  ten  of  the  candidate 
consensus  standards  (ASTM  D3154-00, 
ASTM  D3271-87,  ASTM  D3464-96, 
ASTM  D3796-90,  ASTM  D3960-98. 
ASTM  D6053-96,  ASTM  E337-84,  ISO 
9096:  1992,  PTC  19-10-1981,  and  EN 
1093-4:1996)  identified  for  measuring 


emissions  of  the  HAP  or  surrogates 
subject  to  the  proposed  emission 
standards  would  not  be  practical  due  to 
lack  of  equivalency,  documentation,  and 
validation  data  (Docket  A-97^7). 
Seven  of  the  remaining  candidate 
consensus  standards  (BSR/ASME  MFC 
13m,  ASTM  Z6871Z,  ISO/DIS  14164, 
ISO  PWI  17895,  ISO/DIS  11890-1,  ISO/ 
DIS  11890-2,  and  PREN  12619)  are 
under  development.  The  EPA  plans  to 
follow,  review,  and  consider  adopting 
these  standards  after  their  development 
is  completed. 

The  ASTM  2369-98  is  practical  for 
EPA  use  as  an  acceptable  alternative  in 
measuring  the  volatile  matter  content  of 
surface  coatings.  This  VCS  uses  the 
same  techniques,  equipment,  and 
procedures  as  Method  24.  The  EPA  will 
incorporate  by  reference  ASTM  D2369- 
98  into  40  CFR  63.14  in  the  near  future. 

The  ASTM  D2697-86  (1998)  and 
ASTM  D6093-97  are  acceptable 
procedures  for  use  in  determining  the 
volume  fraction  of  solids  for  a  variety  of 
coatings.  The  EPA  will  incorporate  by 
reference  ASTM  D2697-86  (1998)  and 
ASTM  D6093-97  into  40  CFR  63.14  in 
the  near  future. 

Six  consensus  standards:  ASTM 
D1475-98,  ASTM  D2369-98,  ASTM 
D3792-99,  ASTM  D4017-96a,  ASTM 
D4457-85(Reapproved  91),  and  ASTM 
D5403-93  are  already  incorporated  by 
reference  in  EPA  Method  24;  and  five 
consensus  standards:  ASTM  D1979-97, 
ASTM  D3432-89,  ASTM  D4747-87, 
ASTM  D4827-93,  and  ASTM  PS  9-94 
are  incorporated  by  reference  in  EPA 
Method  311. 

The  EPA  takes  comment  on  proposed 
compliance  demonstration  requirements 
in  the  proposed  standards  and 
specifically  invites  the  public  to  identify 
potentially-applicable  VCS. 
Commentors  should  also  explain  why 
the  proposed  standards  should  adopt 
these  VCS  in  lieu  of  EPA's  methods. 
Emission  test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if 
method  other  than  Method  301,  40  CFR 
part  63,  appendix  A,  was  used). 

Sections  63.4964  through  63.4966  of 
the  proposed  standards  list  EPA  testing 
methods  and  performance  standards 
included.  Most  of  the  standards  have 
been  used  by  States  and  industry  for 
more  than  10  years.  Nevertheless,  any 
State  or  source  may  apply  to  EPA  for 
permission  to  use  alternative  methods 
in  place  of  any  of  the  EPA  testing 
methods  or  performance  standards 
listed. 


List  of  Subjects  in  40  CFR  Part  63 

Envirorunental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  19,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  RRRR  to  read  as  follows: 

Subpart  RRRR— National  Emission 
Standards  for  Hazardous  Air 
Poilutants:  Surface  Coating  of  Metai 
Furniture 

Sec. 

What  This  Subpart  Covers 

63.4880  What  is  the  purpose  of  this 
subpart? 

63.4881  Am  I  subject  to  this  subpart? 

63.4882  What  parts  of  my  plant  does  this 
subpart  cover? 

63.4883  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations 

63.4890  What  emission  limits  must  I  meet? 

63.4891  What  are  my  options  for  meeting 
the  emission  limits? 

63.4892  What  operating  limits  must  I  meet? 

63.4893  What  work  practice  standards  must 
I  meet? 

General  Compliance  Requirements 

63.4900  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.4901  What  parts  of  the  General 
Provisions  apply  to  me? 

Notifications,  Reports,  and  Records 

63.4910    What  notifications  must  I  submit? 
63.4920    What  reports  must  I  submit? 

63.4930  What  repords  must  I  keep? 

63.4931  In  what  form  and  for  how  long 
must  I  keep  my  records? 

Compliance  Requirements  for  the  Compliant 
Material  Option 

63.4940  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.4941  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.4942  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 
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Compliance  Requirements  for  the  Emission 
Rate  Without  Add-On  Controls  Option 

63.4950  By  what  date  must  1  conduct  the 
initial  compliance  demonstration? 

63.4951  How  do  I  demonstrate  initial 
compliance  with  t^e  emission 
limitations? 

63.4952  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

Compliance  Requirements  for  the  Emission 
Rate  With  Add-On  Controls  Option 

63.4960  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.4961  How  do  1  demonstrate  initial 
compliance? 

63.4962  How  do  I  determine  the  organic 
HAP  emission  rate  for  a  controlled 
coating  operation  not  using  a  liquid- 
liquid  material  balance  if  I  operate  it 
under  different  sets  of  representative 
operating  conditions? 

63.4963  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.4964  What  are  the  general  requirements 
for  performance  tests? 

63.4965  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.4966  How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

63.4967  How  do  I  establish  the  emission 
capture  svstem  and  add-on  control 
device  operating  limits  during  the 
performance  test? 

63.4968  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
(CPMS)  installation,  operation,  and 
maintenance? 

Other  Requirements  and  Information 

63.4980  Who  implements  and  enforces  this 
subpart? 

63.4981  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  RRRR  of  Part  63 

Table  1  to  Subpart  RRRR  of  Part  63. 

Operating  Limits  if  Using  the  Emission 

Rate  with  Add-on  Controls  Option 
Table  2  to  Subpart  RRRR  of  Part  63. 

Applicability  of  General  Provisions  to 

Subpart  RRRR 
Table  3  to  Subpart  RRRR  of  Part  63.  Default 

Organic  HAP  Mass  Fraction  for  Solvents 

and  Solvent  Blends 
Table  4  to  Subpart  RRRR  of  Part  63.  Default 

Organic  HAP  Mass  Fraction  for  Petroleum 

Solvent  Groups 

What  This  Subpart  Covers 

§  63.4880    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  metal  himiture 
surface  coating  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations. 


§  63.4881    Am  I  subject  to  this  subpart? 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  source  categor>'  to 
which  this  subpart  applies  is  surface 
coating  of  metal  furniture. 

(1)  Surface  coating  is  the  application 
of  coatings  to  a  substrate  using,  for 
example,  spray  guns  or  dip  tanks. 

(2)  Metal  furniture  means  furniture  or 
components  of  furniture  constructed 
either  entirely  or  partially  from  metal. 
Metal  furniture  includes,  but  is  not 
limited  to,  components  of  the  following 
types  of  products  as  well  as  the 
products  themselves:  household,  office, 
institutional,  laboratory,  hospital,  public 
building,  restaurant,  barber  and  beauty 
shop,  and  dental  furniture;  office  and 
store  fixtures:  partitions:  shelving; 
lockers;  lamps  and  lighting  fixtures;  and 
wastebaskets. 

(b)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  new, 
reconstructed,  or  existing  affected 
source,  as  defined  in  §  63.4882,  in  the 
source  categon.'  defined  in  paragraph  (a) 
of  this  section  and  that  is  a  major 
source,  is  located  at  a  major  source,  or 
is  part  of  a  major  source  of  emissions  of 
hazardous  air  pollutants  (HAP).  A  major 
source  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationary' 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  9.07  megagrams  (Mg)  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
Mg  (25  tons)  or  more  per  year. 

(c)  This  subpart  does  not  apply  to 
surface  coating  that  meets  any  of  the 
criteria  of  paragraphs  (c)(1)  through  (5) 
of  this  section. 

(1)  Surface  coating  conducted  at  a 
soiu'ce  that  uses  only  coatings,  thinners, 
and  cleaning  materials  that  contain  no 
organic  HAP. 

(2)  Surface  coating  of  metal 
components  of  wood  furniture 
conducted  in  an  operation  that  is 
subject  to  the  wood  furniture 
manufacturing  NESHAP  in  subpart  IJ  of 
this  part. 

(3)  Surface  coating  that  occurs  at 
research  or  laboratory  facilities  or  that  is 
part  of  janitorial,  building,  and  facility 
maintenance  operations. 

(4)  Surface  coating  of  only  small  items 
such  as  knobs,  hinges,  or  screws  that 
have  a  wider  use  beyond  metal  furniture 
are  not  subject  to  this  subpart  unless  the 
surface  coating  occurs  at  a  metal 
furniture  source. 

(5)  Surface  coating  of  metal  furniture 
conducted  for  the  purpose  of  repairing 
or  maintaining  metal  furniture  used  by 
a  facility  and  not  for  commerce  is  not 
subject  to  this  subpart,  unless  organic 
HAP  emissions  from  the  surface  coating 


itself  are  as  high  as  the  rates  specified 
in  paragraph  (b)  of  this  section. 

§  63.4882    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  and  existing  affected 
source. 

(b)  The  affected  source  is  the 
collection  of  all  of  the  items  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  that  are  used  for  surface  coating 
of  metal  furniture: 

(1)  All  coating  operations  as  defined 
in  §63.4981: 

(2)  All  storage  containers  and  mixing 
vessels  in  which  coatings,  thinners,  and 
cleaning  materials  are  stored  or  mixed; 

(3)  All  manual  and  automated 
equipment  and  containers  used  for 
conveying  coatings,  thinners,  and 
cleaning  materials;  and 

(4)  All  storage  containers  and  all 
manual  and  automated  equipment  and 
containers  used  for  conveying  waste 
materials  generated  by  a  coating 
operation. 

(c)  An  affected  source  is  a  new 
affected  source  if  you  commenced  its 
construction  after  April  24,  2002.  and 
the  construction  is  of  a  completely  new 
metal  furniture  surface  coating  facility 
where  previously  no  metal  furniture 
surface  coating  facility  had  existed. 

(d)  An  affected  source  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §63.2, 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§  63.4883    When  do  I  have  to  comply  with 
this  subpart? 

The  date  by  which  you  must  comply 
with  this  subpart  is  called  the 
compliance  date  The  compliance  date 
for  each  type  of  affected  source  is 
specified  in  paragraphs  (a)  through  (c)  of 
this  section.  The  compliance  date  begins 
the  initial  compliance  period  during 
which  you  conduct  the  initial 
compliance  demonstration  described  in 
§§63.4940.  63.4950,  and  63.4960. 

(a)  For  a  new  or  reconstructed  affected 
source,  the  compliance  date  is  the 
applicable  date  in  paragraph  (a)(1)  or  (2) 
of  this  section; 

(1)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  is 
before  [DATE  OF  PUBLICATION  OF 
FINAL  RULE  IN  THE  FEDER^^L 
REGISTER],  the  compliance  date  is 
[DATE  OF  PLTB LIGATION  OF  FINAL 
RULE  IN  THE  FEDEIL^L  REGISTER]. 

(2)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  occurs 
after  (DATE  OF  PUBLICATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  the  compliance  date  is  the 
date  of  initial  startup  of  your  affected 
source. 
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(b)  For  an  existing  affected  source,  the 
compliance  date  is  the  date  3  years  after 
(DATE  OF  PUBUCATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER]. 

(c)  For  an  area  source  that  increases 
its  emissions  or  its  potential  to  emit 
such  that  it  becomes  a  major  source  of 
HAP  emissions,  the  compliance  date  is 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  For  any  portion  of  the  source  that 
becomes  a  new  or  reconstructed  affected 
source  subject  to  this  subpart,  the 
compliance  date  is  the  date  of  initial 
startup  or  (DATE  OF  PUBUCATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  whichever  is  later. 

(2)  For  any  portion  of  the  source  that 
becomes  an  existing  affected  source 
subject  to  this  subpart,  the  compliance 
date  is  the  date  1  year  after  the  area 
source  becomes  a  major  source  or  3 
years  after  (DATE  OF  PUBUCATION 
OF  FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  whichever  is  later. 

(d)  You  must  meet  the  notification 
requirements  in  §  63.4910  according  to 
the  dates  specified  in  that  section  and 
in  subpart  A  of  this  part.  Some  of  the 
notifications  must  be  submitted  before 
the  compliance  dates  described  in 
paragraphs  (a)  through  (c)  of  this 
section. 

Emission  Limitations 

f  63.4890    What  emission  limits  must  i 
maat? 

(a)  For  a  new  or  reconstructed  affected 
source,  you  must  limit  organic  HAP 
emissions  to  the  atmosphere  to  no  more 
than  0.094  kilogram  (kg)  organic  HAP 
per  liter  (0.78  pound  per  gallon  (lb/gal)) 
of  coating  soUds  used  during  each 
compliance  period,  determined 
according  to  the  procedures  in 
§63.4941,  §63.4951,  or  §63.4961. 

(b)  For  an  existing  affected  source, 
you  must  limit  organic  HAP  emissions 
to  the  atmosphere  to  no  more  than  0.12 
kg  organic  HAP  per  liter  (1.0  lb/gal)  of 
coating  solids  used  during  each 
compliance  period,  determined 
according  to  the  procedures  in 

§  63.4941,  §  63.4951,  or  §  63.4961. 

S  63.4891    What  are  my  options  for  meeting 
the  emission  limits? 

You  must  include  all  coatings. 
thinners,  and  cleaning  materials  used  in 
the  affected  source  when  determining 
whether  the  organic  HAP  emission  rate 
is  equal  to  or  less  than  the  applicable 
emission  limit  in  §  63.4890.  To  make 
this  determination,  you  must  use  at  least 
one  of  the  three  compliance  options 
listed  in  paragraphs  (a)  through  (c)  of 
this  section.  You  may  apply  any  of  the 
compliance  options  to  an  individual 
coating  operation  or  to  multiple  coating 


operations  as  a  group  or  to  the  entire 
affected  source.  You  may  use  different 
compliance  options  for  different  coating 
operations  or  at  different  times  on  the 
same  coating  operation.  However,  you 
may  not  use  different  compliance 
options  at  the  same  time  on  the  same 
coating  operation.  If  you  switch  between 
compliance  options  for  any  coating 
operation  or  group  of  coating 
operations,  you  must  document  this 
switch  as  required  by  §  63.4930(c),  and 
you  must  report  it  in  the  next 
semiaiuiual  compliance  report  required 
in  §63.4920. 

(a)  Compliant  material  option. 
Demonstrate  that  the  organic  HAP 
content  of  each  coating  used  in  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit  in 

§  63.4890  and  that  each  thinner  and 
each  cleaning  material  used  contains  no 
organic  HAP.  You  must  meet  all  the 
requirements  of  §§  63.4940,  63.4941, 
and  63.4942  to  demonstrate  compliance 
with  the  emission  limit  using  this 
option. 

(b)  Emission  rate  without  add-on 
controls  option.  Demonstrate  that,  based 
on  the  coatings,  thinners,  and  cleaning 
materials  used  in  the  coating 
operation(s),  the  organic  HAP  emission 
rate  for  the  coating  operation(s)  is  less 
than  or  equal  to  the  applicable  emission 
limit  in  §  63.4890,  calculated  as  a 
monthly  emission  rate.  You  must  meet 
all  the  requirements  of  §§  63.4950, 
63.4951,  and  63.4952  to  demonstrate 
compliance  with  the  emission  limit 
using  this  option. 

(c)  Emission  rate  with  add-on  controls 
option.  Demonstrate  that,  based  on  the 
coatings,  thinners,  and  cleaning 
materials  used  in  the  coating 
operation(s),  and  the  emission  capture 
and  add-on  control  efficiencies 
achieved,  the  organic  HAP  emission  rate 
for  the  coating  operation(s)  is  less  than 
or  equal  to  the  applicable  emission  limit 
in  §  63.4890,  calculated  as  a  monthly 
emission  rate.  If  you  use  this 
compliance  option,  you  must  also 
demonstrate  that  all  capture  systems 
and  add-on  control  devices  for  the 
coating  operation{s)  meet  the  operating 
limits  required  in  §  63.4892,  except  for 
solvent  recovery  systems  for  which  you 
conduct  liquid-liquid  material  balances 
according  to  §  63.4961  (j);  and  that  you 
meet  the  work  practice  standards 
required  in  §  63.4893.  You  must  meet  all 
the  requirements  of  §§  63.4960  through 
63.4968  to  demonstrate  compliance 
with  the  emission  limits,  operating 
limits,  and  work  practice  standards 
using  this  option. 


§  63.4892    What  operating  limits  must  I 
meet? 

(a)  For  any  coating  operation(s)  on 
which  you  use  the  complijuit  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  operating  limits. 

(b)  For  any  controlled  coating 
operation(s)  on  which  you  use  the 
emission  rate  with  add-on  controls 
option,  except  those  for  which  you  use 
a  solvent  recovery  system  emd  conduct 
a  liquid-liquid  material  balance 
according  to  §  63.4961(j),  you  must  meet 
the  operating  limits  specified  in  Table  1 
of  this  subpart.  These  operating  limits 
apply  to  the  emission  capture  and 
control  systems  on  the  coating 
operation(s)  for  which  you  use  this 
option,  and  you  must  establish  the 
operating  limits  during  the  performance 
test  according  to  the  procedures  in 

§  63.4967.  You  must  meet  the  operating 
limits  at  all  times  after  you  establish 
them. 

(c)  If  you  use  an  add-on  control  device 
other  than  those  listed  in  Table  1  of  this 
subpart,  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 

a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  imder  §  63.8(f). 

§  63.4893    What  work  practice  standards 
must  I  meet? 

(a)  For  any  coating  operation(s)  on 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  work  practice  standards. 

(b)  If  you  use  the  emission  rate  with 
add-on  controls  option,  you  must 
develop  and  implement  a  work  practice 
plan  to  minimize  organic  HAP 
emissions  from  the  storage,  mixing,  and 
conveying  of  coatings,  thinners,  and 
cleaning  materials  used  in,  and  waste 
materials  generated  by,  the  controlled 
coating  operation(s)  for  which  you  use 
this  option;  or  you  must  meet  an 
alternative  standard  as  provided  in 
paragraph  (c)  of  this  section.  The  plan 
must  specify  practices  and  procedures 
to  ensure  that,  at  a  minimum,  the 
elements  specified  in  paragraphs  (b)(1) 
through  (5)  of  this  section  are 
implemented. 

(1)  All  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  stored  in 
closed  containers. 

(2)  Spills  of  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  minimized. 

(3)  Organic-HAP-containing  coatings, 
thinners,  cleaning  materials,  and  waste 
materials  must  be  conveyed  from  one 
location  to  another  in  closed  containers 
or  pipes. 
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(4)  Mixing  vessels  which  contain 
organic-HAP-containing  coatings  and 
other  materials  must  be  closed  except 
when  adding  to,  removing,  or  mixing 
the  contents. 

(5)  Emissions  of  organic  HAP  must  be 
minimized  during  cleaning  of  storage, 
mixing,  and  conveying  equipment. 

(c)  As  provided  in  §  63.6(g),  we,  the 
U.S.  Environmental  Protection  Agency 
(EPA),  may  choose  to  grant  you 
permission  to  use  an  edtemative  to  the 
work  practice  standards  in  this  section. 

General  Compliance  Requirements 

§  63.4900    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  in  this  subpart 
as  specified  in  paragraphs  (a)(1)  and  (2) 
of  this  section. 

(1)  Any  coating  operation(s)  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option,  as  specified  in 

§  63.4891(a)  and  (b),  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §  63.4890  at  all  times. 

(2)  Any  coating  operation(s)  for  which 
you  use  the  emission  rate  with  add-on 
controls  option,  as  specified  in 

§  63.4891(c).  must  be  in  compliance 
with  the  applicable  emission  limit  in 
§  63.4890  at  all  times  except  during 
periods  of  startup,  shutdown,  and 
malfunction.  Each  controlled  coating 
operation  must  be  in  compliance  with 
the  operating  limits  for  emission  capture 
systems  and  add-on  control  devices 
required  by  §  63.4892  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction,  and  except 
for  solvent  recovery  systems  for  which 
you  conduct  liquid-liquid  material 
balances  according  to  §  63.4961  (j).  Each 
controlled  coating  operation  must  be  in 
compliance  with  the  work  practice 
standards  in  §  63.4893  at  all  times. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
all  air  pollution  control  and  monitoring 
equipment  you  use  for  purposes  of 
complying  with  this  subpart,  according 
to  the  provisions  in  §  63.6{e)(l)(i). 

(c)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device,  you  must  maintain  a  log 
detailing  the  operation  and  maintenance 
of  the  emission  capture  system,  add-on 
control  device,  and  continuous 
parameter  monitors  during  the  period 
between  the  compliance  date  specified 
for  your  affected  source  in  §  63.4883  and 
the  date  when  the  initial  emission 
capture  system  and  add-on  control 
device  performance  tests  have  been 
completed,  as  specified  in  §  63.4960. 
This  requirement  does  not  apply  to  a 


solvent  recover>'  system  for  which  you 
conduct  a  liquid-liquid  material  balance 
according  to  §  63.4961(j). 

(d)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device,  you  must  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3).  The  plan  must 
address  startup,  shutdown,  and 
corrective  actions  in  the  event  of  a 
malfunction  of  the  emission  capture 
system  or  the  add-on  control  device. 
The  plan  must  also  address  any  coating 
operation  equipment  that  may  cause 
increased  emissions  or  that  would  affect 
capture  efficiency  if  the  process 
equipment  malfunctions,  such  as 
conveyors  that  move  parts  among 
enclosures. 

§  63.4901    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  2  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

Notifications,  Reports,  and  Records 

§  63.491 0    What  notifications  must  I 
submit? 

(a)  General.  You  must  submit  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4),  and  63.9(b)  through  (e)  and 
(h)  that  apply  to  you  by  the  dates 
specified  in  those  sections,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Initial  Notification.  You  must 
submit  the  Initial  Notification  required 
by  §  63.9(b)  for  a  new  or  reconstructed 
affected  source  no  later  than  120  days 
after  initial  startup  or  120  davs  after 
[DATE  OF  PUBLICATION  OF  HNAL 
RULE  IN  THE  FEDERAL  REGISTER), 
whichever  is  later.  For  an  existing 
affected  source,  you  must  submit  the 
hiitial  Notification  no  later  than  1  vear 
after  [DATE  OF  PUBUCATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER]. 

(c)  Notification  of  Compliance  Status. 
You  must  submit  the  Notification  of 
Compliance  Status  required  by  §  63.9(h) 
no  later  than  30  calendar  days  following 
the  end  of  the  initial  compliance  period 
described  in  §§63.4940,  63.4950,  or 
63.4960  that  applies  to  your  affected 
source.  The  Notification  of  Compliance 
Status  must  contain  the  information 
specified  in  paragraphs  (c)(1)  through 
(9)  of  this  section  and  in  §  63.9(h). 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  the  report  and  beginning 
and  ending  dates  of  the  reporting 


period.  The  reporting  period  is  the 
initial  compliance  period  described  in 
§§  63.4940.  63.4950,  or  63.4960  that 
applies  to  your  affected  source 

(4)  Identification  of  the  compliance 
option  or  options  specified  in  §63.4891 
that  you  used  on  each  coating  operation 
in  the  affected  source  during  the  initial 
compliance  period. 

(5)  Statement  of  whether  or  not  the 
affected  source  achieved  the  emission 
limitations  for  the  initial  compliance 
period. 

(6)  If  you  had  a  deviation,  include  the 
information  in  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section. 

(i)  A  description  of  and  statement  of 
the  cause  of  the  deviation. 

(ii)  If  you  failed  to  meet  the  applicable 
emission  limit  in  §63.4890.  include  all 
the  calculations  you  used  to  determine 
the  kg  organic  HAP  emitted  per  liter  of 
coating  solids  used.  You  do  not  need  to 
submit  information  provided  by  the 
materials  suppliers  or  manufacturers  or 
test  reports. 

(7)  For  each  of  the  data  items  listed  in 
paragraphs  (c)(7)(i)  through  (iv)  of  this 
section  that  is  required  by  the 
compliance  option(s)  you  used  to 
demonstrate  compliance  with  the 
emission  limit,  include  an  example  of 
how  you  determined  the  value, 
including  calculations  and  supporting 
data.  Supporting  data  can  include  a 
copy  of  the  information  provided  by  the 
supplier  or  manufacturer  of  the  example 
coating  or  material  or  a  summary'  of  the 
results  of  testing  conducted  according  to 
§  63.4941(a).  (b).  or  (c).  You  do  not  need 
to  submit  copies  of  any  test  reports. 

(i)  Mass  fraction  of  organic  HAP  for 
one  coating,  for  one  thinner,  and  for  one 
cleaning  material. 

(ii)  Volume  fraction  of  coating  solids 
for  one  coating. 

(iii)  Density  for  one  coating,  one 
thinner,  and  one  cleaning  material, 
except  that  if  you  use  the  compliant 
material  option,  only  the  example 
coating  density  is  required. 

(iv)  The  amount  of^ waste  materials 
and  the  mass  of  organic  HAP  contained 
in  the  waste  materials  for  which  you  are 
claiming  an  allowance  in  Equation  1  of 
§63.4951. 

(8)  The  calculation  of  kg  organic  HAP 
emitted  per  liter  coating  solids  used  for 
the  comphance  option{s)  you  used,  as 
specified  in  paragraphs  (c)(8)(i)  through 
(iii)  of  this  section. 

(i)  For  the  compliant  material  option, 
provide  an  example  calculation  of  the 
organic  HAP  content  (He)  for  one 
coating,  using  Equation  1  of  §63.4941 

(ii)  For  the  emission  rate  without  add- 
on controls  option,  provide  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  during  the  initial 
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compliance  period  (H^):  the  calculation 
of  the  total  volume  of  coating  solids 
used  during  the  initial  compliance 
period  (V„):  and  the  calculation  of  the 
organic  HAP  emission  rate  for  the  initial 
compliance  period  (H^.j.).  using 
Equations  1.  2.  and  3.  respectively,  of 
§63.4951. 

(iii)  For  the  emission  rate  with  add-on 
controls  option,  provide  the  calculation 
of  the  total  mass  of  organic  HAP 
emissions  for  the  coatings,  thinners,  and 
cleaning  materials  used  during  the 
initial  compliance  period  (He),  using 
Equations  1  and  lA  through  IC  of 
§63.4951:  the  calculation  of  the  total 
volume  of  coating  solids  used  during 
the  initial  compliance  period  (Vs,).  using 
Equation  2  of  §63.4951;  the  calculation 
of  the  mass  of  organic  HAP  emission 
reduction  during  the  initial  compliance 
period  by  emission  capture  systems  and 
add-on  control  devices,  using  Equations 
1  and  lA  through  ID  of  §  63.4961  for 
He.  and  Equations  2  and  3  of  §  63.4961 
for  HcsR.  as  applicable;  and  the 
calculation  of  the  organic  HAP  emission 
rate  (Hhap)  for  the  initial  compliance 
period,  using  either  Equation  4  of 
§63.4961  or  Equation  1  of  §63.4962.  as 
applicable. 

(9)  For  the  emission  rate  with  add-on 
controls  option,  you  must  include  the 
information  specified  in  paragraphs 
(c)(9)(i)  through  (iv)  of  this  section.  The 
requirements  in  paragraphs  (c)(9)(i) 
through  (iii)  of  this  section  do  not  apply 
to  solvent  recovery  systems  for  which 
you  conduct  liquid-liquid  material 
balances  according  to  §  63.4961(j). 

(i)  For  each  emission  capture  system, 
a  summary  of  the  data  and  copies  of  the 
calculations  supporting  the 
determination  that  the  emission  capture 
system  is  a  permanent  total  enclosure 
(PTE)  or  a  measurement  of  the  emission 
capture  system  efficiency.  Include  a 
description  of  the  protocol  followed  for 
measuring  capture  efficiency, 
summaries  of  any  capture  efficiency 
tests  conducted,  and  any  calculations 
supporting  the  capture  efficiency 
determination.  If  you  use  the  data 
quality  objective  (DQO)  or  lower 
confidence  limit  (LCL)  approach,  you 
must  also  include  the  statistical 
calculations  to  show  you  meet  the  DQO 
or  LCL  criteria  in  appendix  A  to  subpart 
KK  of  this  part.  You  do  not  need  to 
submit  complete  test  reports. 

(ii)  A  summary  of  the  results  of  each 
add-on  control  device  performance  test. 
You  do  not  need  to  submit  complete  test 
reports. 

•     (iii)  A  list  of  each  emission  capture 
system's  and  add-on  control  device's 
operating  limits  and  a  summary  of  the 
data  used  to  calculate  those  limits. 


(iv)  A  statement  of  whether  or  not  you 
developed  and  implemented  the  work 
practice  plan  required  by  §63.4893. 

§  63.4920    What  reports  must  I  submit? 

(a)  Semiannual  compliance  reports. 
You  must  submit  semiannual 
compliance  reports  for  each  affected 
source  according  to  the  requirements  of 
paragraphs  (a)(1)  through  (7)  of  this 
section.  The  semiannual  compliance 
reporting  requirements  may  be  satisfied 
by  reports  required  under  other  parts  of 
the  Clean  Air  Act  (CAA).  as  specified  in 
paragraph  (a)(2)  of  this  section. 

(1)  Dates.  Unless  the  Administrator 
has  approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  prepare  and  submit  each 
semiannual  compliance  report 
according  to  the  dates  specified  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section. 

(i)  The  first  semiannual  compliance 
report  must  cover  the  first  semiannual 
reporting  period  which  begins  the  day 
after  the  end  of  the  initial  compliance 
period  described  in  §§63.4940,  63.4950, 
or  63.4960  that  applies  to  your  affected 
source  and  ends  on  June  30  or  December 
31,  whichever  occurs  first  following  the 
end  of  the  initial  compliance  period. 

(ii)  Each  subsequent  semiannual 
compliance  report  must  cover  the 
subsequent  semiannual  reporting  period 
from  Ianuar\'  1  through  June  30  or  the 
semiannual  reporting  period  from  July  1 
through  December  31. 

(iii)  Each  semiannual  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(iv)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  dates  for  submitting 
semiaimual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  date  specified  in 
paragraph  (a)(l)(iii)  of  this  section. 

(2)  Inclusion  with  Title  V  report.  Each 
affected  source  that  has  obtained  a  title 
V  operating  permit  pursuant  to  40  CFR 
part  70  or  71  must  report  all  deviations 

-as  defined  in  this  subpart  in  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  If  an  affected  source 
submits  a  semiannual  compliance  report 
pursuant  to  this  section  along  with,  or 
as  part  of,  the  semiannual  monitoring 
report  required  by  40  CFR 


70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  semiaimual 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  limitation  in  this  subpart, 
its  submission  shall  be  deemed  to 
satisfy  any  obligation  to  report  the  same 
deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  semiannual  compliance  report  shall 
not  otherwise  affect  any  obligation  the 
affected  source  may  have  to  report 
deviations  from  permit  requirements  to 
the  permitting  authority. 

(3)  General  requirements.  The 
semiannual  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (a)(3)(i)  through  (v)  of  this 
section,  and  the  information  specified  in 
paragraphs  (a)(4)  through  (7)  and  (c)(1) 
of  this  section  that  is  applicable  to  your 
affected  source. 

(i)  Company  name  and  address. 

(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 
The  reporting  period  is  the  6-month 
period  ending  on  June  30  or  December 
31. 

(iv)  Identification  of  the  compliance 
option  or  options  specified  in  §  63.4891 
that  you  used  on  each  coating  operation 
during  the  reporting  period.  If  you 
switched  between  compliance  options 
during  the  reporting  period,  you  must 
report  the  beginning  and  ending  dates 
you  used  each  option. 

(v)  If  you  used  the  emission  rate 
without  add-on  controls  or  the  emission 
rate  with  add-on  controls  compliance 
option  (§  63.4891(b)  or  (c)),  the 
calculation  results  for  each  monthly 
organic  HAP  emission  rate  during  the  6- 
month  reporting  period. 

(4)  No  deviations.  If  there  were  no 
deviations  from  the  emission  limitations 
in  §§  63.4890,  63.4892,  and  63.4893  that 
apply  to  you,  the  semiannual 
compliance  report  must  include  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  during  the 
reporting  period.  If  you  used  the 
emission  rate  with  add-on  controls 
option  and  there  were  no  periods  during 
which  the  continuous  parameter 
monitoring  systems  (CPMS)  were  out-of- 
control  as  specified  in  §  63.8(c)(7),  the 
semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
periods  during  which  the  CPMS  were 
out-of-control  diiring  the  reporting 
period. 

(5)  Deviations:  compliant  material 
option.  If  you  used  the  compliant 
material  option,  and  there  was  a 
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deviation  from  the  applicable  emission 
limit  in  §63.4890,  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(5)(i) 
through  (iv)  of  this  section. 

(i)  Identificatfon  of  each  coating  used 
that  deviated  from  the  emission  limit, 
and  of  each  thinner  and  cleaning 
material  used  that  contained  organic 
HAP,  and  the  dates  and  time  periods 
each  was  used. 

(ii)  The  calculation  of  the  organic 
HAP  content  (He.  using  Equation  1  of 
§63.4941)  for  each  coating  identified  in 
paragraph  (a)(5)(i)  of  this  section.  You 
do  not  need  to  submit  background  data 
supporting  this  calculation,  for  example, 
information  provided  by  coating 
suppliers  or  manufactiu'ers,  or  test 
reports. 

(iii)  The  determination  of  mass 
fraction  of  organic  HAP  for  each  coating, 
thinner,  and  cleaning  material  identified 
in  paragraph  (a)(5)(i)  of  this  section.  You 
do  not  need  to  submit  background  data 
supporting  this  calculation,  for  example, 
information  provided  by  material 
suppliers  or  manufacturers,  or  test 
reports. 

(iv)  A  statement  of  the  cause  of  each 
deviation. 

(6)  Deviations:  emission  rate  without 
add-on  controls  option.  If  you  used  the 
emission  rate  without  add-on  controls 
option,  and  there  was  a  deviation  from 
the  applicable  emission  limit  in 

§  63.4890,  the  semiaimual  compliance 
report  must  contain  the  information  in 
paragraphs  (a)(6)(i)  through  (iii)  of  this 
section. 

(i)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  organic  HAP  emission  rate  exceeded 
the  applicable  emission  limit  in 
§63.4890. 

(ii)  The  calculations  used  to 
determine  the  organic  HAP  emission 
rate  for  the  compliance  period  in  which 
the  deviation  occurred.  You  must 
submit  the  calculations  for  Equations  1, 
lA  through  IC,  2,  and  3  in  §  63.4951; 
and  if  applicable,  the  calculation  used 
to  determine  R*  according  to 
§  63.4951(e)(4).  You  do  not  need  to 
submit  backgroimd  data  supporting 
these  calcvdations,  for  example, 
information  provided  by  materials 
suppliers  or  manufacturers,  or  test 
reports. 

(iii)  A  statement  of  the  cause  of  each 
deviation. 

(7)  Deviations:  emission  rate  with 
add-on  controls  option.  If  you  used  the 
emission  rate  with  add-on  controls 
option,  and  there  was  a  deviation  from 
an  emission  limitation  (including  any 
periods  when  emissions  bypassed  the 
add-on  control  device  and  were  diverted 
to  the  atmosphere),  the  semiannual 


compliance  report  must  contain  the 
information  in  paragraphs  (a)(7)(i) 
through  (xiv)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction  during  which 
deviations  occurred. 

(i)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  organic  HAP  emission  rate  exceeded 
the  applicable  emission  limit  in 
§63.4890. 

(ii)  The  calculations  used  to 
determine  the  organic  HAP  emission 
rate  for  each  compliance  period  in 
which  a  deviation  occurred.  You  must 
provide  the  calculation  of  the  total  mass 
of  organic  HAP  emissions  for  the 
coatings,  thinners,  and  cleaning 
materials  used  during  the  compliance 
period  (He),  using  Equations  1  and  lA 
through  IC  of  §  63.4951  and.  if 
applicable,  the  calculation  used  to 
determine  Ru  according  to 
§  63.4951(e)(4);  the  calculation  of  the 
total  volume  of  coating  solids  used 
during  the  compliance  period  (VsJ, 
using  Equation  2  of  §  63.4951:  the 
calculation  of  the  mass  of  organic  HAP 
emission  reduction  during  the 
compliance  period  by  emission  capture 
systems  and  add-on  control  devices, 
using  Equations  1  and  lA  through  ID  of 
§63.4961  for  He,  and  Equations  2  and 
3  of  §63.4961  for  HcsR,  as  applicable; 
and  the  calculation  of  the  organic  HAP 
emission  rate  for  the  compliance  period 
(Hhap),  using  either  Equation  4  of 
§  63.4961  or  Equation  1  of  §  63.4962,  as 
applicable.  You  do  not  need  to  submit 
the  background  data  supporting  these 
calculations,  for  example  information 
provided  by  materials  suppliers  or 
manufacturers,  or  test  reports. 

(iii)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(iv)  A  brief  description  of^the  CPMS. 

(v)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(vi)  The  date  and  time  that  each 
CPMS  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(vii)  The  date,  time,  and  duration  that 
each  CPMS  was  out-of-control, 
including  the  information  in 
§  63.8(c)(8). 

(viii)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  1  of  this  subpart;  date  and  time 
period  of  any  bypass  of  the  add-on 
control  device;  and  whether  each 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(ix)  A  summary  of  the  total  duration 
of  each  deviation  from  an  operating 
limit  in  Table  1  of  this  subpart  and  each 
bypass  of  the  add-on  control  device 
during  the  semiaimual  reporting  period 
and  the  total  duration  as  a  percent  of  the 


total  source  operating  time  during  that 
semiannual  reporting  period. 

(x)  A  breakdown  of  the  total  duration 
of  the  deviations  from  the  operatmg 
limits  in  Table  1  of  this  subpart  and 
bypasses  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
into  those  that  were  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(xi)  A  summar\-  of  the  total  duration 
of  CPMS  downtime  during  the 
semiannual  reporting  period  and  the 
total  duration  of  CPMS  downtime  as  a 
percent  of  the  total  source.operating 
time  during  that  semiannual  reporting 
period. 

(xii)  A  description  of  any  changes  in 
the  CPMS.  coating  operation,  emission 
capture  system,  or  add-on  control 
device  since  the  last  semiannual 
reporting  period. 

(xiii)  For  each  deviation  from  the 
work  practice  standards,  a  description 
of  the  deviation;  the  date  and  time 
period  of  the  deviation;  and  the  actions 
you  took  to  correct  the  deviation. 

(xiv)  A  statement  of  the  cause  of  each 
deviation. 

(b)  Performance  test  reports.  If  you 
use  the  emission  rate  with  add-on 
controls  option,  you  must  submit 
reports  of  performance  test  results  for 
emission  capture  systems  and  add-on 
control  devices  no  later  than  60  days 
after  completing  the  tests  as  specified  in 
§  63.10(d)(2). 

(c)  Startup,  shutdown,  malfunction 
reports.  If  you  used  the  emission  rate 
with  add-on  controls  option  and  you 
had  a  startup,  shutdown,  or  malfunction 
during  the  semiannual  reporting  period, 
you  must  submit  the  reports  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  If  your  actions  were  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  include  the 
information  specified  in  §  63.10(d)  in 
the  semiannual  compliance  report 
required  by  paragraph  (a)  of  this  section 

(2)  If  your  actions  were  not  consistent 
with  your  startup.  shutdov\Ti.  and 
malfunction  plan,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  as  described  in 
paragraph  (c)(2)(i)  and  (ii)  of  this 
section. 

(i)  You  must  describe  the  actions 
taken  during  the  event  in  a  report 
delivered  by  facsimile,  telephone,  or 
other  means  to  the  Administrator  within 
2  working  days  after  starting  actions  that 
are  inconsistent  with  the  plan. 

(ii)  You  must  submit  a  letter  to  the 
Administrator  within  7  working  days 
after  the  end  of  the  event,  unless  you 
have  made  alternative  arrangements 
with  the  Administrator  as  specified  in 
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§  63.10(dK5)(ii).  The  letter  must  contain 
the  information  specified  in 
§63.10(d)(5){ii). 

§63.4930    What  records  must  I  keep? 

You  must  collect  and  keep  records  of 
the  data  and  information  specified  in 
this  section.  Failure  to  collect  and  keep 
these  records  is  a  deviation  from  the 
applicable  standard. 

(a)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  and  the 
documentation  supporting  each 
notification  and  report. 

(b)  A  ciurent  copy  of  information 
provided  by  materials  suppliers  or 
manufacturers,  such  as  manufacturer's 
formulation  data,  or  test  data  used  to 
determine  the  mass  fraction  of  organic 
HAP  and  density  for  each  coating, 
thinner,  and  cleaning  material  and  the 
volume  fraction  of  coating  solids  for 
each  coating.  If  you  conducted  testing  to 
determine  mass  fraction  of  organic  HAP, 
density,  or  volume  fraction  of  coating 
solids,  you  must  keep  a  copy  of  the 
complete  test  report.  If  you  use 
information  provided  to  you  by  the 
manufacturer  or  supplier  of  the  material 
that  was  based  on  testing,  you  must 
keep  the  summary  sheet  of  results 
provided  to  you  by  the  manufacturer  or 
supplier.  You  are  not  required  to  obtain 
the  test  report  or  other  supporting 
documentation  from  the  manufacturer 
or  supplier. 

(c)  For  each  compliance  period,  the 
records  specified  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  A  record  of  the  coating  operations 
at  which  you  used  each  compliance 
option  and  the  time  periods  (beginning 
and  ending  dates  and  times)  you  used 
each  option. 

(2)  For  the  compliant  material  option, 
a  record  of  the  calculation  of  the  organic 
HAP  content  for  each  coating  (H  c).  using 
Equation  1  of  §63.4941. 

(3)  For  the  emission  rate  without  add- 
on controls  option,  a  record  of  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  the  coatings, 
thiimers,  and  cleaning  materials  used 
during  each  compliance  period  (He). 
using  Equations  1,  lA  through  IC,  and 
2  of  §63.4951  and,  if  applicable,  the 
calculation  used  to  determine  R* 
according  to  §  63.4951(e)(4):  the 
calculation  of  the  total  volume  of 
coating  solids  used  during  each 
compliance  period  (V„,),  using  Equation 
2  of  §63.4951;  and  the  calculation  of  the 
organic  HAP  emission  rate  for  each 
compliance  period  (Havg),  using 
Equation  3  of  §63.4951. 

(4)  For  the  emission  rate  with  add-on 
controls  option,  records  of  the 


calculations  specified  in  paragraphs 
(c)(4)(i)  through  (v)  of  this  section. 

(i)  The  calculation  of  the  total  mass  of 
organic  HAP  emissions  for  the  coatings, 
thinners,  and  cleaning  materials  used 
during  each  compliance  period  (He), 
using  Equations  1  and  lA  through  IC  of 
§63.4951  and,  if  applicable,  the 
calculation  used  to  determine  R* 
according  to  §  63.4951(e)(4); 

(ii)  The  calculation  of  the  total 
volume  of  coating  solids  used  during 
each  compliance  period  (V^i),  using 
Equation  2  of  §63.4951; 

(iii)  The  calculation  of  the  mass  of 
organic  HAP  emission  reduction  by 
emission  capture  systems  and  add-on 
control  devices,  using  Equations  1  and 
1 A  through  ID  of  §  63.4961  for  He,  and 
Equations  2  and  3  of  §  63.4961  for  Hcsr. 
as  applicable; 

(iv)  The  calculation  of  the  organic 
HAP  emission  rate  for  each  compliance 
period  (Hhap),  using  either  Equation  4  of 
§  63.4961  or  Equation  1  of  §  63.4962.  as 
applicable. 

(d)  A  record  of  the  name  and  volume 
of  each  coating,  thinner,  and  cleaning 
material  used  during  each  compliance 
period. 

(e)  A  record  of  the  mass  fraction  of 
organic  HAP  for  each  coating,  thiimer, 
and  cleaning  material  used  during  each 
compliance  period. 

(f)  A  record  of  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  each  compliance  period. 

(g)  A  record  of  the  density  for  each 
coating  used  during  each  compliance 
period;  and,  if  you  use  either  the 
emission  rate  without  add-on  controls 
or  the  emission  rate  with  add-on 
controls  compliance  option,  the  density 
for  each  thiruier  and  cleaning  material 
used  during  each  compliance  period. 

(h)  If  you  use  an  allowance  in 
Equation  1  of  §  63.4951  for  organic  HAP 
contained  in  waste  materials  sent  to  or 
designated  for  shipment  to  a  treatment, 
storage,  and  disposal  facility  (TSDF) 
according  to  §  63.4951(e)(4),  you  must 
keep  records  of  the  information 
specified  in  paragraphs  (h)(1)  through 
(3)  of  this  section. 

(1)  The  name  and  address  of  each 
TSDF  to  which  you  sent  waste  materials 
for  which  you  use  an  allowance  in 
Equation  1  of  §  63.4951,  a  statement  of 
which  subparts  under  40  CFR  parts  262. 
264,  265,  and  266  apply  to  the  facility, 
and  the  date  of  each  shipment. 

(2)  Identification  of  the  coating 
operations  producing  waste  materials 
included  in  each  shipment  and  the 
month  or  months  in  which  you  used  the 
allowance  for  these  materials  in 
Equation  1  of  §63.4951. 

(3)  The  methodology  used  in 
accordance  with  §  63.4951(e)(4)  to 


determine  the  total  amount  of  waste 
materials  sent  to  or  the  amount 
collected,  stored,  and  designated  for 
transport  to  a  TSDF  each  month;  and  the 
methodology  to  determine  the  mass  of 
organic  HAP  contained  in  these  waste 
materials.  This  must  include  the  sources 
for  all  data  used  in  the  determination, 
methods  used  to  generate  the  data, 
frequency  of  testing  or  monitoring,  and 
supporting  calculations  and 
documentation,  including  the  waste 
manifest  for  each  shipment. 

(i)  (Reserved! 

(j)  You  must  keep  records  of  the  date, 
time,  and  duration  of  each  deviation. 

(k)  If  you  use  the  emission  rate  with 
add-on  controls  option,  you  must  keep 
the  records  specified  in  paragraphs 
(k)(l)  through  (9)  of  this  section. 

(1)  For  each  deviation,  a  record  of 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  The  records  required  to  show 
continuous  compliance  with  each 
operating  limit  specified  in  Table  1  of 
this  subpart  that  applies  to  you. 

(4)  If  you  operate  under  multiple 
operating  conditions  that  affect 
emission  capture  system  efficiency  or 
add-on  control  device  organic  HAP 
destruction  or  removal  efficiency,  and 
you  are  using  different  emission  capture 
system  efficiency  or  add-on  control 
device  organic  HAP  destruction  or 
removal  efficiency  factors  for  each 
condition,  then  you  must  keep  records 
of  the  data  you  used  to  calculate  the 
organic  HAP  emission  rate  for  each 
compliance  period,  as  described  by 
Equation  1  in  §63.4962. 

(5)  For  each  capture  system  that  is  a 
PTE,  the  data  and  documentation  you 
used  to  support  a  determination  that  the 
capture  system  meets  the  criteria  in 
Method  204  of  appendix  M  to  40  CFR 
part  51  for  a  PTE  and  has  a  capture 
efficiency  of  100  percent,  as  specified  in 
§  63.4965(a). 

(6)  For  each  capture  system  that  is  not 
a  PTE.  the  data  and  documentation  you 
used  to  determine  captiu-e  efficiency 
according  to  the  requirements  specified 
in  §§  63.4964  and  63.4965(b)  through 
(e).  including  the  records  specified  in 
paragraphs  (k)(6)(i)  through  (iii)  of  this 
section  that  apply  to  you. 

(i)  Records  for  a  liquid-to-uncaptured- 
gas  protocol  using  a  temporary  total 
enclosure  or  building  enclosure.  Records 
of  the  mass  of  total  volatile  hydrocarbon 
(TVH)  as  measured  by  Method  204A  or 
F  of  appendix  M  to  40  CFR  part  51  for 
each  material  used  in  the  coating 
operation,  and  the  total  TVH  for  all 
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materials  used,  during  each  capture 
efficiency  test  run,  including  a  copy  of 
the  test  report.  Records  of  the  mass  of 
TVH  emissions  not  captured  by  the 
capture  system  that  exited  the 
temporary  total  enclosure  or  building 
enclosure  during  each  capture  efficiency 
test  run.  as  measured  by  Method  204D 
or  E  of  appendix  M  to  40  CFR  part  51, 
including  a  copy  of  the  test  report. 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary  total  enclosure  or  a  building 
enclosure. 

(ii)  Records  for  a  gas-to-gas  protocol 
using  a  temporary  total  enclosure  or  a 
building  enclosure.  Records  of  the  mass 
of  TVH  emissions  captured  by  the 
emission  capture  system  as  measured  by 
Method  204B  or  C  of  appendix  M  to  40 
CFR  part  51  at  the  inlet  to  the  add-on 
control  device,  including  a  copy  of  the 
test  report.  Records  of  the  mass  of  TVH 
emissions  not  captured  by  the  capture 
system  that  exited  the  temporary  total 
enclosure  or  building  enclosure  during 
each  capture  efficiency  test  run,  as 
measured  by  Method  204D  or  E  of 
appendix  M  to  40  CFR  part  51, 
including  a  copy  of  the  test  report. 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary  total  enclosure  or  a  building 
enclosure. 

(iii)  Records  for  an  alternative 
protocol.  Records  needed  to  document  a 
capture  efficiency  determination  using 
an  alternative  method  or  protocol  as 
specified  in  §  63.4965(e),  if  applicable. 

(7)  The  records  specified  in 
paragraphs  (k)(7)(i)  and  (ii)  of  this 
section  for  each  add-on  control  device 
organic  HAP  destruction  or  removal 
efficiency  determination  as  specified  in 
§63.4966. 

(i)  Records  of  each  add-on  control 
device  performance  test  conducted 
according  to  §§  63.4964  and  63.4966. 

(ii)  Records  of  the  coating  operation 
conditions  during  the  add-on  control 
device  performance  test  showing  that 
the  performance  test  was  conducted 
under  representative  operating 
conditions. 

(8)  Records  of  the  data  and 
calculations  you  used  to  establish  the 
emission  capture  and  add-on  control 
device  operating  limits  as  specified  in 
§  63.4967  and  to  document  compliance 
with  the  operating  limits  as  specified  in 
Table  1  of  this  subpart. 

(9)  A  record  of  the  work  practice  plan 
required  by  §  63.4893  and 
documentation  that  you  are 


implementing  the  plan  on  a  continuous 
basis. 

§  63.4931    In  what  form  and  for  how  long 
must  I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1).  Where  appropriate,  the 
records  may  be  maintained  as  electronic 
spreadsheets  or  as  a  database. 

(b)  As  specified  in  §63. 10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  off  site  for  the 
remaining  3  years. 

Compliance  Requirements  for  the 
Compliant  Material  Option 

§  63.4940    By  what  date  must  I  conduct  the 
Initial  compliance  demonstration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  in  §63.4941.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4883  and  ends  on  the  last  daj  of  the 
first  full  month  following  the 
compliance  date.  The  initial  compliance 
demonstration  includes  the  calculations 
according  to  §  63.4941  and  supporting 
documentation  showing  that,  during  the 
initial  compliance  period,  you  used  no 
coating  with  an  organic  HAP  content 
that  exceeded  the  applicable  emission 
limit  in  §  63.4890  and  you  used  no 
thinners  or  cleaning  materials  that 
contained  organic  HAP. 

§63.4941    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 
You  may  use  the  compliant  material 
option  for  any  individual  coating 
operation,  for  any  group  of  coating 
operations  in  the  affected  source,  or  for 
all  the  coating  operations  in  the  affected 
source.  You  must  use  either  the 
emission  rate  without  add-on  controls 
option  or  the  emission  rate  with  add-on 
controls  option  for  any  coating 
operation  in  the  affected  source  for 
which  you  do  not  use  this  option.  To 
demonstrate  initial  compliance  using 
the  compliant  material  option,  the 
coating  operation  or  group  of  coating 
operations  must  use  no  coating  with  an 
organic  HAP  content  that  exceeds  the 
applicable  emission  limit  in  §  63.4890 
and  must  use  no  thinner  or  cleaning 
material  that  contains  organic  HAP  as 
determined  according  to  this  section. 


Any  coating  operation  for  which  you 
use  the  compliant  material  option  is  not 
required  to  meet  the  operating  limits  or 
work  practice  standards  required  in 
§§63.4892  and  63.4893.  respectively.  To 
demonstrate  initial  compliance  with  the 
emission  limitations  using  the 
compliant  material  option,  you  must 
meet  all  the  requirements  of  this  section 
for  the  coating  operation  or  group  of 
coating  operations  using  this  option. 
Use  the  procedures  in  this  section  on 
each  coating,  thinner,  and  cleaning 
material  in  the  condition  it  is  in  when 
it  is  received  from  its  manufacturer  or 
supplier  and  prior  to  any  alteration.  You 
do  not  need  to  redetermine  the  HAP 
content  of  cleaning  materials  that  are 
reclaimed  and  reused  onsite  provided 
these  materials  in  their  condition  as 
received  were  demonstrated  to  comply 
with  the  compliant  material  option 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material  used. 
You  must  determine  the  mass  fraction  of 
organic  HAP  for  each  coating,  thinner, 
and  cleaning  material  used  during  the 
compliance  period  by  using  one  of  the 
options  in  paragraphs  (a)(1)  through  (5) 
of  this  section. 

(1)  Method  31 1  (appendix  A  to  40 
CFR  part  63).  You  may  use  Method  311 
for  determining  the  mass  fraction  of 
organic  HAP.  Use  the  procedures 
specified  in  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section  when  performing  a 
Method  311  test. 

(i)  Count  each  organic  HAP  that  is 
measured  to  be  present  at  0.1  percent  by 
mass  or  more  for  Occupational  Safety 
and  Health  Administration  (OSHA)- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carcinogen)  is  measured  to  be  0.5 
percent  of  the  material  by  mass,  you  do 
not  have  to  count  it.  Express  the  mass 
fraction  of  each  organic  HAP  you  count 
as  a  value  truncated  to  four  places  after 
the  decimal  point  (for  example.  0.3791). 

(ii)  Calculate  the  total  mass  fraction  of 
organic  HAP  in  the  test  material  by 
adding  up  the  individual  organic  HAP 
mass  fractions  and  truncating  the  result 
to  three  places  after  the  decimal  point 
(for  example,  0.763). 

(2)  Method  24  (appendix  A  to  40  CFR 
part  601.  For  coatings,  you  may  use 
Method  24  to  determine  the  mass 
fraction  of  non-aqueous  volatile  matter 
and  use  that  value  as  a  substitute  for 
mass  fraction  of  organic  HAP. 

(3)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  once  tiie  Administrator  has 
approved  it.  You  must  follow  the 
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procedure  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(4)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
rely  on  information  other  than  that 
generated  by  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section,  such  as  manufacturer's 
formulation  data,  if  it  represents  each 
organic  HAP  that  is  present  at  0.1 
percent  by  mass  or  more  for  OSHA- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carcinogen)  is  0.5  percent  of  the 
material  by  mass,  you  do  not  have  to 
count  it.  If  there  is  a  disagreement 
between  such  information  and  results  of 
a  test  conducted  according  to 
paragraphs  (a)(1)  through  (3)  of  this 
section,  then  the  test  method  results 
will  take  precedence. 

(5)  Solvent  blends.  Solvent  blends 
may  be  listed  as  single  components  for 
some  materials  in  data  provided  by 
manufacturers  or  suppliers.  Solvent 
blends  may  contain  organic  HAP  which 
must  be  counted  toward  the  total 
organic  HAP  mass  fraction  of  the 
materials.  When  test  data  and 
manufacturer's  data  for  solvent  blends 
are  not  available,  you  may  use  the 
default  values  for  the  mass  fraction  of 
organic  HAP  in  these  solvent  blends 
listed  in  Table  3  or  4  of  this  subpart.  If 
you  use  the  tables,  you  must  use  the 
values  in  Table  3  for  all  solvent  blends 
that  match  Table  3  entries,  and  you  may 
only  use  Table  4  if  the  solvent  blends  in 
the  materials  you  use  do  not  match  any 
of  the  solvent  blends  in  Table  3  and  you 
only  know  whether  the  blend  is 
aliphatic  or  aromatic.  However,  if  the 
results  of  a  Method  311  test  indicate 
higher  values  than  those  listed  on  Table 
3  or  4  of  this  subpart,  the  Method  311 
results  will  take  precedence. 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating.  You 
must  determine  the  volume  fraction  of 
coating  solids  (liters  of  coating  solids 
per  liter  of  coating)  for  each  coating 
used  during  the  compliance  period  by  a 
test  or  by  information  provided  by  the 
supplier  or  the  manufacturer  of  the 
material,  as  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section.  If  test 
results  obtained  according'to  paragraph 
(b)(1)  of  this  section  do  not  agree  with 
the  information  obtained  under 
paragraph  (b)(2)  of  this  section,  the  test 
results  will  take  precedence. 

(1)  ASTM  Method  02697-86(19931  or 
D6093-97.  You  may  use  ASTM  Method 
02697-86(1998)  or  D6093-97  to 
determine  the  volume  fraction  of 
coating  solids  for  each  coating.  Divide 
the  nonvolatile  volume  percent  obtained 


with  the  methods  by  100  tq^calculate 
volume  fraction  of  coating  solids. 

(2)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
obtain  the  volume  fraction  of  coating 
solids  for  each  coating  from  the  supplier 
or  manufacturer. 

(c)  Determine  the  density  of  each 
coating.  Determine  the  density  of  each 
coating  used  during  the  compliance 
period  from  test  results  using  ASTM 
Method  D1475-98  or  information  from 
the  supplier  or  manufacturer  of  the 
material.  If  there  is  disagreement 
between  ASTM  Method  D1475-98  test 
results  and  the  supplier's  or 
manufacturer's  information,  the  test 
results  will  take  precedence. 

(d)  Calculate  the  organic  HAP  content 
of  each  coating.  Calculate  He.  the 
organic  HAP  content,  kg  organic  HAP 
per  liter  coating  solids,  of  each  coating 
used  during  the  compliance  period, 
using  Equation  1  of  this  section: 


Where; 

H(  =  organic  HAP  content  of  the  coating,  kg 

organic  HAP  per  liter  coating  solids. 
Dc  =  density  of  coating,  kg  coating  per  liter 

coating,  determined  according  to 

paragraph  (c)  of  this  section. 
Wc  =  mass  fraction  of  organic  HAP  in  the 

coating,  kg  organic  HAP  per  kg  coating, 

determined  according  to  paragraph  (a)  of 

this  section. 
Vs  =  volume  fraction  of  coating  solids,  liter 

coating  solids  per  liter  coating. 

determined  according  to  paragraph  (b)  of 

this  section. 

(e)  Compliance  demonstration.  The 
calculated  organic  HAP  content,  He,  for 
each  coating  used  during  the  initial 
compliance  period  must  be  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4890:  and  each  thiimer  and 
cleaning  material  used  during  the  initial 
compliance  period  must  contain  no 
organic  HAP.  determined  according  to 
paragraph  (a)  of  this  section.  You  must 
keep  all  records  required  by  §§  63.4930 
and  63.4931.  As  part  of  the  Notification 
of  Compliance  Status  required  in 
§  63.4910,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
compliant  material  option  and  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  you  used  no 
coatings  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §63.4890,  and  you 
used  no  thinners  or  cleaning  materials 
that  contained  organic  HAP. 


§  63.4942    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  For  each  compliance  period,  to 
demonstrate  continuous  compliance, 
you  must  use  no  coating  for  which  the 
organic  HAP  content.  He,  determined 
using  Equation  1  of  §  63.4941.  exceeds 
the  applicable  emission  limit  in 

§  63.4890,  and  use  no  thinner  or 
cleaning  material  that  contains  organic 
HAP,  determined  according  to 
§  63.4941(a).  Each  month  following  the 
initial  compliance  period  described  in 
§63.4940  is  a  compliance  period. 

(b)  If  you  choose  to  comply  with  the 
emission  limitations  by  using  the 
compliant  material  option,  the  use  of 
any  coating,  thinner,  or  cleaning 
material  that  does  not  meet  the  criteria 
specified  in  peiragraph  (a)  of  this  section 
is  a  deviation  from  the  emission 
limitations  that  must  be  reported  as 
specified  in  §§  63,4910(c)(6)  and 
63.4920(a)(5). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 

§  63.4920,  you  must  identif}'  the  coating 
operation(s)  for  which  you  used  the 
compliant  material  option.  If  there  were 
no  deviations  from  the  emission 
limitations  in  §63.4890,  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the 
reporting  period  because  you  used  no 
coating  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.4890  and  you 
used  no  thinner  or  cleaning  material 
that  contained  organic  HAP. 

(d)  You  must  maintain  records  as 
specified  in  §§63.4930  and  63.4931. 

Compliance  Requirements  for  the 
Emission  Rate  Without  Add-On 
Controls  Option 

§  63.4950    By  what  date  must  I  conduct  the 
Inttial  compliance  demonstration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.4951.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4883  and  ends  on  the  last  day  of  the 
first  full  month  following  the 
compliance  date.  The  initial  compliance 
demonstration  includes  the  calculations 
showing  that  the  organic  HAP  emission 
rate  for  the  initial  compliance  period 
was  equal  to  or  less  than  the  applicable 
emission  limit  in  §63.4890. 

§  63.4951    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 

You  may  use  the  emission  rate 
without  add-on  controls  option  for  any 
individual  coating  operation,  for  any 
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group  of  coating  operations  in  the 
affected  source,  or  for  all  the  coating 
operations  in  the  affected  source.  You 
must  use  either  the  compliant  material 
option  or  the  emission  rate  with  add-on 
controls  option  for  any  coating 
operation  in  the  affected  source  for 
which  you  do  not  use  this  option.  To 
demonstrate  initial  compliance  using 
the  emission  rate  without  add-on 
controls  option,  the  coating  operation  or 
group  of  coating  operations  must  meet 
the  applicable  emission  limit  in 
§  63.4890.  but  is  not  required  to  meet 
the  operating  limits  or  work  practice 
standards  in  §§63.4892  and  63.4893. 
respectively.  You  must  meet  all  the 
requirements  of  this  section  to 
demonstrate  initial  compliance  with  the 
applicable  emission  limit  in  §  63.4890 
for  the  coating  operation(s).  When 
calculating  the  organic  HAP  emission 
rate  according  to  this  section,  do  not 
include  any  coatings,  thinners,  or 
cleaning  materials  used  on  coating 
operations  for  which  you  use  the 
compliant  material  option  or  the 
emission  rate  with  add-on  controls 
option.  You  do  not  need  to  include 
organic  HAP  in  coatings,  thinners,  or 
cleaning  materials  that  are  reclaimed 
and  reused  in  the  coating  operation  for 
which  you  use  the  emission  rate 
without  add-on  controls  option. 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material. 
Determine  the  mass  fraction  of  organic 
HAP  for  each  coating,  thinner,  and 
cleaning  material  used  during  the 
compliance  period  according  to  the 
requirements  in  §  63.4941(a). 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating. 
Determine  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  the  compliance  period  according 
to  the  requirements  in  §  63.4941(b). 


(c)  Determine  the  density  of  each 
material.  Determine  the  density  of  each 
coating,  thinner,  and  cleaning  material 
used  during  the  compliance  period 
according  to  the  requirements  in 

§  63.4941(c)  from  test  results  using 
ASTM  Method  D1475-98.  information 
from  the  supplier  or  manufacturer  of  the 
material,  or  reference  sources  providing 
density  or  specific  gravity  data  for  pure 
materials.  If  there  is  disagreement 
between  ASTM  Method  D1475-98  test 
results  and  such  other  information 
sources,  the  test  results  will  take 
precedence. 

(d)  Determine  the  volume  of  each 
material  used.  Determine  the  volume 
(liters)  of  each  coating,  thinner,  and 
cleaning  material  used  during  the 
compliance  period  by  measurement  or 
usage  records. 

(e)  Calculate  the  mass  of  organic  HAP 
emissions.  The  mass  of  organic  HAP 
emissions,  He,  is  the  combined  mass  of 
organic  HAP  contained  in  all  coatings, 
thinners,  and  cleaning  materials  used 
during  the  compliance  period  minus  the 
organic  HAP  in  certain  waste  materials. 
Calculate  H*  using  Equation  1  of  this 
section: 


to  a  hazardous  waste  TSDF  for  treatment 
or  disposal  during  the  compliance 
period,  kg.  determined  according  to 
paragraph  (e)(4)  of  this  section.  (You  may 
assign  a  value  of  zero  to  R»  if  you  do  not 
wish  to  use  this  allowance.) 

(1)  Calculate  A.  the  kg  organic  HAP  in 
the  coatings  used  during  the  compliance 
period  using  Equation  lA  of  this 
section: 


A  =  i(VoLjD,,,)(W,,)        (Eq.  lA) 
1=1 

Where: 

A  =  total  mass  of  organic  HAP  in  the  coatings 

used  during  the  compliance  period,  kg, 
Vol,.,  =  total  volume  of  coating,  i.  used  during 

the  compliance  period,  liters. 
D, ,  =  density  of  coating,  i,  kg  coating  per  liter 

coating. 
\\\,,  =  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  organic  HAP  per  kg  coating. 
m  =  number  of  different  coatings  used  during 

the  compliance  period. 

(2)  Calculate  B,  the  kg  of  organic  HAP 
in  the  thinners  used  during  the 
compliance  period  using  Equation  IB  of 
this  section: 


H..  =A  +  B-t-C-R, 


^^■'^       B-i(voi„KKJ    (^  'B) 


Where: 

H,  =  total  mass  of  organic  HAP  emissions 

during  the  compliance  period,  kg. 
A  =  total  mass  of  organic  HAP  in  the  coatings 

used  during  the  compliance  period,  kg. 

as  calculated  in  Equation  l.A  of  this 

section. 
B  =  total  mass  of  organic  HAP  in  the  thinners 

used  during  the  compliance  period,  kg, 

as  calculated  in  Equation  IB  of  this 

section. 
C  =  total  mass  of  organic  HAP  in  the  cleaning 

materials  used  during  the  compliance 

period,  kg,  as  calculated  in  Equation  IC 

of  this  section. 
R^  -  total  mass  of  organic  HAP  in  waste 

materials  sent  or  designated  for  shipment 


.1=1 
Where: 
B  =  total  mass  of  organic  HAP  in  the  thinners 

used  during  the  compliance  period,  kg 
Vol,.,  =  total  volume  of  thinner,  j,  used  during 

the  compliance  period,  liters. 
D,,,  =  density  of  thinner.  ],  kg  per  liter. 
W, ,  =  mass  fraction  of  organic  H.^P  in 

thinner,  j,  kg  organic  H.'\P  per  kg  thinner, 
n  =  number  of  different  thinners  used  during 

the  compliance  period. 

(3)  Calculate  C,  the  kg  organic  HAP  in 
the  cleaning  materials  used  durmg  the 
compliance  period  using  Equation  IC  of 
this  section: 


C  =  S(Vo1,kKkKJ        (Eq-  'C) 


k=l 


Where: 

C  =  total  mass  of  organic  HAP  in  the  cleaning 

materials  used  during  the  compliance 

period,  kg. 
VoK.k  =  total  volume  of  cleaning  material,  k. 

used  during  the  compliance  period, 

liters. 
Ds.k  =  density  of  cleaning  material,  k.  kg  per 

liter. 
Ws.k  =  mass  fraction  of  organic  HAP  in 

cleaning  material,  k,  kg  organic  HAP  per 

kg  material, 
p  =  number  of  different  cleaning  materials 

used  during  the  compliance  period. 


(4)  If  you  choose  to  account  for  the 
mass  of  organic  HAP  contained  in  waste 
materials  sent  or  designated  for 
shipment  to  a  hazardous  waste  TSDF 
(Rv.)  in  the  calculation  of  H,  (Equation 
1  of  this  section),  then  you  must 
determine  Rv,  according  to  paragraphs 
{e)(4)(i)  through  (iv)  of  this  section. 

(i)  You  may  include  in  the 
determination  of  R«,  only  waste 
materials  that  are  generated  by  coating 
operations  for  which  you  use  Equation 
1  of  this  section  and  that  will  be  treated 
or  disposed  of  by  a  facility  regulated  as 


a  TSDF  under  40  CFR  part  262.  264, 
265,  or  266.  The  TSDF  may  be  either  off- 
site  or  on-site.  You  may  not  include  in 
R>.  the  organic  HAP  contained  in 
wastewater. 

(ii)  You  must  determine  either  the 
amount  of  the  waste  materials  sent  to  a 
TSDF  during  the  compliance  period  or 
the  amount  collected  and  stored  during 
the  compliance  period  and  designated 
for  future  transport  to  a  TSDF  Do  not 
include  in  your  determination  of  R„  any 
waste  materials  sent  to  a  TSDF  during 
a  compliance  period  if  you  have  already 
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included  them  in  the  amount  collected 
and  stored  during  that  or  a  previous 
compliance  period. 

(iii)  Determine  the  total  mass  of 
organic  HAP  contained  in  the  waste 
materials  specified  in  paragraph 
(e)(4)(ii)  of  this  section. 

(iv)  You  may  use  any  reasonable 
methodology  to  determine  the  amount 
of  waste  materials  and  the  total  mass  of 
organic  HAP  they  contain,  and  you  must 
document  your  methodology  as  required 
in  §  63.493'0{h).  To  the  extent  that  waste 
manifests  include  this  information,  they 
may  be  used  as  part  of  the 
documentation  of  the  amount  of  waste 
materials  and  mass  of  organic  HAP 
contained  in  them. 

(f)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  Vsi,  the 
total  volume  of  coating  solids  used, 
liters,  which  is  the  combined  volume  of 
coating  solids  for  all  the  coatings  used 
during  the  compliance  period,  using 
Equation  2  of  this  section: 

m 

Vs.=I(Vol,,XVs,.)        (Eq.2) 

i=l 

Where: 

v.,  =  total  volume  of  coating  solids  used 

during  the  compliance  period,  liters. 
VoU.i  =  total  volume  of  coating,  i,  used  during 

the  compliance  period,  liters. 
Vi.,  =  volume  fraction  of  coating  solids  for 

coating,  i,  liter  solids  per  liter  coating. 

determined  according  to  §  63.4941(b). 
m  =  number  of  coatings  used  during  the 

compliance  period. 

(gj  Calculate  the  organic  HAP 
emission  rate.  Calculate  H^vg,  the 
organic  HAP  emission  rate  for  the 
compliance  period,  kg  organic  HAP  per 
liter  coating  solids  used,  using  Equation 
3  of  this  section: 

Havg=^        (Eq.3) 

Where: 

H,*,  =  organic  HAP  emission  rate  for  the 

compliance  period,  kg  organic  HAP  per 

liter  coating  solids. 
He  =  total  mass  of  organic  HAP  emissions 

from  all  materials  used  during  the 

compliance  period,  kg.  as  calculated  by 

Equation  1  of  this  section. 
V,,  =  total  volume  of  coating  solids  used 

during  the  compliance  period,  liters,  as 

calculated  by  Equation  2  of  this  section. 

(h)  Compliance  demonstration.  The 
organic  HAP  emission  rate  for  the  initial 
compliance  period,  Havg,  must  be  less 
than  or  equal  to  the  applicable  emission 
limit  in  §  63.4890.  You  must  keep  all 
records  as  required  by  §§  63.4930  and 
63.4931.  As  part  of  the  Notification  of 
Compliance  Status  required  by 
§  63.4910,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  without  add-on  controls 


option  and  submit  a  statement  that  the 
coating  operation(s)  was  (were)  in 
compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4890,  determined  according  to  this 
section. 

§  63.4952    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  To  demonstrate  continuous 
compliance,  the  organic  HAP  emission 
rate  for  each  compliance  period, 
determined  according  to  §  63.4951(a) 
through  (g).  must  be  less  than  or  equal 
to  the  applicable  emission  limit  in 

§  63.4890.  Each  month  following  the 
initial  compliance  period  described  in 
§63.4950  is  a  compliance  period. 

(b)  If  the  organic  HAP  emission  rate 
for  any  compliance  period  exceeded  the 
applicable  emission  limit  in  §  63.4890, 
this  is  a  deviation  from  the  emission 
limitations  for  that  compliance  period 
and  must  be  reported  as  specified  in 

§§  63.4910(c)(6)  and  63.4920(a)(6). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 

§  63.4920,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  without  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  you  must 
submit  a  statement  that  the  coating 
operation(s)  was  (were)  in  compliance 
with  the  emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.4890. 

(d)  You  must  maintain  records  as 
specified  in  §§63.4930  and  63.4931. 

Compliance  Requirements  for  the 
Emission  Rate  With  Add-On  Controls 
Option 

§  63.4960    By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

(a)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§  63.4883.  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§  63.4961(j),  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
§§63.4964,  63.4965,  and  63.4966,  and 
establish  the  operating  limits  required 
by  §  63.4892,  no  later  than  180  days 


after  the  applicable  compliance  date 
specified  in  §63.4883.  For  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  §  63.4961  (j),  you  must 
initiate  the  first  material  balance  no 
later  than  180  days  after  the  applicable 
compliance  date  specified  in  §  63,4883. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.4893  no  later  than  the 
compliance  date  specified  in  §  63.4883. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.4961.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4883  and  eilds  on  the  last  day  of  the 
first  full  month  following  the 
compliance  date.  The  initial  compliance 
demonstration  includes  the  results  of 
emission  capture  system  and  add-on 
control  device  performance  tests 
conducted  according  to  §§  63.4964, 
63.4965,  and  63.4966;  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §  63.496l(j);  calculations 
showing  whether  the  organic  HAP 
emission  rate  for  the  initial  compliance 
period  was  equal  to  or  less  than  the 
emission  limit  in  §  63.4890(a);  the 
operating  limits  established  during  the^ 
performance  tests  and  the  results  of  the 
continuous  parameter  monitoring 
required  by  §  63.4968;  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.4893. 

(4)  You  do  not  need  to  comply  with 
the  operating  limits  for  the  emission 
capture  system  and  add-on  control 
device  required  by  §  63.4892  until  after 
you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  capture 
system,  add-on  control  device,  and 
continuous  parameter  monitors  diiring 
the  period  between  the  compliance  date 
and  the  performance  test.  You  must 
begin  complying  with  the  operating 
limits  for  your  affected  source  on  the 
date  you  complete  the  performance  tests 
specified  in  paragraph  (a)(1)  of  this 
section.  The  requirements  in  this 
paragraph  do  not  apply  to  solvent 
recovery  systems  for  which  you  conduct 
liquid-liquid  material  balances. 

(b)  Existing  affected  sources.  For  an 
existing  affected  source,  you  must  meet 
the  requirements  of  paragraphs  {b)(l) 
through  (3)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
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§63.4883.  Except  for  solvent  recover)' 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§63.4961(j),  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
the  procedures  in  §§  63.4964,  63.4965, 
and  63.4966,  and  establish  the  operating 
limits  required  by  §  63.4892,  no  later 
than  the  compliance  date  specified  in 
§  63.4883.  For  a  solvent  recovery  system 
for  vvrhich  you  conduct  liquid-liquid 
material  balances  according  to 
§63.4961(j),  you  must  initiate  the  first 
material  balance  no  later  than  the 
compliance  date  specified  in  §63.4883. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.4893  no  later  than  the 
compliance  date  specified  in  §63.4883. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.4961.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4883  and  ends  on  the  last  day  of  the 
first  full  month  following  the 
compliance  date.  The  initial  compliance 
demonstration  includes  the  results  of 
emission  capture  system  and  add-on 
control  device  performance  tests 
conducted  according  to  §§63.4964. 
63.4965,  and  63.4966;  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §  63.4961(j);  calculations 
showing  whether  the  organic  HAP 
emission  rate  for  the  initial  compliance 
period  was  equal  to  or  less  than  the 
emission  limit  in  §  63.4890(b);  the 
operating  limits  established  during  the 
performcince  tests  and  the  results  of  the 
continuous  parameter  monitoring 
required  by  §63.4968;  and 
documentation  of  whether  you 
developed  cmd  implemented  the  work 
practice  plan  required  by  §  63.4893. 

§  63.4961     How  do  I  demonstrate  initial 
compliance? 

(a)  When  add-on  controls  are  used. 
You  may  use  the  emission  rate  with 
add-on  controls  option  for  any  coating 
operation,  for  any  group  of  coating 
operations  in  the  affected  source,  or  for 
all  of  the  coating  operations  in  the 
affected  source.  You  may  include  both 
controlled  and  uncontrolled  coating 
operations  in  a  group  for  which  you  use 
this  option.  You  must  use  either  the 
compliant  material  option  or  the 


emission  rate  without  add-on  controls 
option  for  any  coating  operation  in  the 
affected  source  for  which  you  do  not  use 
the  emission  rate  with  add-on  controls 
option.  To  demonstrate  initial 
compliance,  the  coating  operation(s)  for 
which  you  use  the  emission  rate  with 
add-on  controls  option  must  meet  the 
applicable  emission  limit  in  §  63.4890, 
and  each  controlled  coating  operation 
must  meet  the  operating  limits  and  work 
practice  standards  required  in 
§§63.4892  and  63.4893,  respectively. 
You  must  meet  all  the  requirements  of 
this  section  to  demonstrate  initial 
compliance  with  the  emission 
limitations.  When  calculating  the 
organic  HAP  emission  rate  according  to 
this  section,  do  not  include  any 
coatings,  thinners,  or  cleaning  materials 
used  on  coating  operations  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option. 

(b)  Compliance  with  operating  limits. 
Except  as  provided  in  §  63.4960(a)(4), 
you  must  establish  and  demonstrate 
continuous  compliance  during  the 
initial  compliance  period  with  the 
operating  limits  required  by  §  63.4892. 
using  the  procedures  specified  in 
§§63.4967  and  63.4968. 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  document  your 
implementation  of  the  work  practice 
plan  required  by  §  63.4893  during  the 
initial  compliance  period,  as  specified 
in  §63.4930. 

(d)  Compliance  with  emission  limits 
You  must  follow  the  procedures  in 
paragraphs  (e)  through  (n)  of  this  section 
to  demonstrate  compliance  with  the 
applicable  emission  limit  in  §  63.4890. 

le)  Determine  the  mass  fraction  of 
organic  HAP.  density,  volume  used,  and 
volume  fraction  of  coating  solids. 
Follow  the  procedures  specified  in 
§  63.4951(a)  through  (d)  to  determine 
the  mass  fraction  of  organic  HAP. 
density,  and  volume  of  each  coating, 
thinner,  and  cleaning  material  used 
during  the  compliance  period:  and  the 
volume  fraction  of  coating  solids  for 
each  coating  used  diuing  the 
compliance  period. 

(f)  Calculate  the  total  mass  of  organic 
HAP  emissions  before  add-on  controls. 
Using  Equation  1  of  §  63.4951,  calculate 
the  total  mass  of  organic  HAP  emissions 
before  add-on  controls  from  all  coatings, 


thinners,  and  cleaning  materials  used 
during  the  compliance  period.  H^. 

(g)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation  Determine  the  mass 
of  organic  HAP  emissions  reduced  for 
each  controlled  coating  operation 
during  the  compliance  period  The 
emission  reduction  determination 
quantifies  the  total  organic  HAP 
emissions  that  pass  through  the 
emission  capture  system  and  are 
destroyed  or  removed  by  the  add-on 
control  device.  Use  the  procedures  in 
paragraph  (h)  of  this  section  to  calculate 
the  mass  of  organic  HAP  emission 
reduction  for  each  controlled  coating 
operation  using  an  emission  capture 
system  and  add-on  control  device  other 
them  a  solvent  recovery  system  for 
which  you  conduct  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  use  the 
procedures  in  paragraph  (j)  of  this 
section  to  calculate  the  organic  HAP 
emission  reduction. 

(h)  Calculate  the  organic  HAP 
emission  reduction  for  controlled 
coating  operations  not  using  liquid- 
liquid  material  balance.  He  ■  For  each 
controlled  coating  operation  using  an 
emission  capture  system  and  add-on 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances, 
calculate  He.  using  Equation  1  of  this 
section.  The  calculation  of  He  applies 
the  emission  capture  system  efficiency 
and  add-on  control  device  efficiency  to 
the  mass  of  organic  HAP  contained  in 
the  coatings,  thinners,  and  cleaning 
materials  that  are  used  in  the  coating 
operation  served  by  the  emission 
capture  system  and  add-on  control 
device  during  the  compliance  period. 
For  any  period  of  time  a  deviation 
specified  in  §  63.4963(c)  or  (d)  occurs  in 
the  controlled  coating  operation, 
including  a  deviation  during  a  period  of 
startup,  shutdown,  or  malfunction,  you 
must  assume  zero  efficiency  for  the 
emission  capture  system  and  add-on 
control  device.  Equation  1  of  this 
section  treats  the  materials  used  during 
such  a  deviation  as  if  they  were  used  on 
an  uncontrolled  coating  operation  for 
the  time  period  of  the  deviation: 


'     ^    '        '        '\lOO      100  ) 


(Eq.  1) 
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Where: 

He-  =  mass  of  organic  HAP  emission 

reduction  for  the  controlled  coating 
operation  during  the  compliance  period, 

Ai  =  total  mass  of  organic  HAP  in  the 

coatings  used  in  the  controlled  coating 
operation  during  the  compliance  period. 
excluding  coatings  used  during 
deviations,  kg.  as  calculated  in  Equation 
lA  of  this  section. 

Bi  =  total  mass  of  organic  HAP  in  the  thinners 
used  in  the  controlled  coating  operation 
during  the  compliance  period,  excluding 
thinners  used  during  deviations,  kg.  as 
calculated  in  Equation  IB  of  this  section. 

Ci  =  total  mass  of  organic  H.\P  in  the 

cleaning  materials  used  in  the  controlled 


coating  operation  during  the  compliance 
period,  excluding  cleaning  materials 
used  during  deviations,  kg.  as  calculated 
in  Equation  IC  of  this  section. 

CE  =  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procedures  specified  in 
§§63.49fi4  and  63.4965  to  measure  and 
record  t  apture  efficiency. 

DRE  =  organic  H,\P  destruction  or  removal 
efficiencv  "f  the  add-on  control  device, 
percent.  L  se  the  test  methods  and 
procedures  in  §§6.3.4964  and  63.4966  to 
measure  and  record  the  organic  HAP 
destruction  or  removal  efficiency. 

Hun.-  =  total  mass  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 


materials  used  during  all  deviations 
specified  in  §63. 4963(c)  and  (d)  that 
occurred  during  the  compliance  period 
in  the  controlled  coating  operation,  kg, 
as  calculated  in  Equation  ID  of  this 
section. 

(1)  Calculate  Ai.  the  mass  of  organic 
HAP  in  the  coatings  used  in  the 
controlled  coating  operation,  kg,  using 
Equation  lA  of  this  section.  Do  not 
include  in  the  calculation  of  Ai  the 
coatings  used  during  any  deviation 
specified  in  §  63.4963(c)  or  (d)  that 
occurred  during  the  month.  Include 
such  coatings  in  the  calculation  of  Hun. 
in  Equation  ID  of  this  section. 


Ill 

A,=S(Vol,.,)(D.,)(W^.,)        (Eq.  lA) 


1=1 


Where; 

Ai  =  total  mass  of  organic  H.AP  in  the 

coatings  used  in  the  controlled  coating 

operation  during  the  r  ompliance  period. 

excluding  coatings  used  during 

deviations,  kg. 
VoL  ,  =  total  volume  of  coating,  i.  used  during 

the  compliance  period  except  during 

deviations,  liters. 
D. ,  =  density  of  coating,  i.  kg  per  liter. 
W,,,  =  mass  fraction  of  organic  H.-\P  in 

coating,  i.  kg  per  kg, 
m  =  number  of  different  coatings  usetl, 

^2)  Calculate  B|.  the  mass  of  organic 
HAP  in  the  thinners  used  in  the 
controlled  coating  operation,  kg,  using 
Equation  IB  of  this  section.  Do  not 
include  in  the  calculation  of  Bi  the 


thinners  used  during  any  deviation 
specified  in  §63. 4963(c)' or  (d)  that 
occurred  during  the  month.  Include 
such  coatings  in  the  calculation  of  Hun. 
in  Equation  ID  of  this  section. 

B>=i(Vol,,K)(w,,J        (Eq.  IB) 
j=i 

Where: 

B|  =  total  mass  of  organic  HAP  in  the  thinners 
used  in  the  controlled  coating  operation 
during  the  compliance  period,  excluding 
thinners  used  during  deviations,  kg. 

Vol,.,  =  total  volume  of  thinner,  j.  used  during 
the  compliance  period  except  during 
deviations,  liters. 


D, ,  =  density  of  thinner,  j.  kg  per  liter. 
\V,|  =  mass  fraction  of  organic  HAP  in 

thinner,  j.  kg  per  kg. 
n  =  number  of  different  thinners  used. 

(3)  Calculate  Ci,  the  mass  of  organic 
HAP  in  the  cleaning  materials  used  in 
the  controlled  coating  operation,  kg, 
using  Equation  IC  of  this  section.  Do 
not  include  in  the  calculation  of  Ci  the 
cleaning  materials  used  during  any 
deviation  specified  in  §  63.4963(c)  or  (d) 
that  occurred  during  the  compliance 
period.  Include  such  cleaning  materials 
in  the  calculation  of  Hun.  in  Equation  ID 
of  this  section. 


C.=I{Vol.4D,j(w.,j        (Eq.  IC) 


k=l 


Where: 

C|  =  total  mass  of  organic  H,\P  in  the 

cleaning  materials  used  in  the  controlled 
coating  operation  during  the  compliance 
period,  excluding  cleaning  materials 
used  during  deviations,  kg. 


VoU,k  =  total  volume  of  cleaning  material,  k. 

used  during  the  complianc;e  period 

except  during  deviations,  liters. 
D.k  =  density  of  cleaning  material,  k,  kg  per 

liter. 
W..k  =  mass  frac:tion  of  organic  HAP  in 

cleaning  material,  k,  kg  per  kg. 


p  =  number  of  different  cleaning  materials 
used. 

(4)  Calculate  H^n..  the  mass  of  organic  HAP 
in  the  coatings,  thinners,  and  cleaning 
materials  used  in  the  controlled  coating 
operation  during  deviations  specified  in 
§  63.4963(c)  and  (d),  using  Equation  ID  of 
this  section: 


Hun.-I(Vol,XDjWj        (Eq.  ID) 


Where: 

Hun.  =  total  mass  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 
materials  used  during  all  deviations 
specified  in  §63. 4963(c)  and  (d)  that 
occurred  during  the  compliance  period 
in  the  controlled  coating  operation,  kg. 

Volh  =  total  volume  of  coating,  thinner,  or 
cleaning  material,  h.  used  in  the 


controlled  c:oating  operation  during 

deviations,  liters, 
Dh  =  density  of  coating,  thinner,  or  cleaning 

material,  h.  kg  per  liter, 
Wh  =  mass  frac:tion  of  organic  HAP  in 

coating,  thinner,  or  cleaning  material,  h, 

kg  organic  HAP  per  kg  coating, 
q  =  number  of  different  coatings,  thinning 

solvents,  or  cleaning  materials. 


(i)  [Reserved] 

(j)  Calculate  the  organic  HAP 
emission  reduction  for  controlled 
coating  operations  using  liquid-liquid 
material  balance,  Hcsr  For  each 
controlled  coating  operation  using  a 
solvent  recovery  system  for  which  you 
conduct  liquid-liquid  material  balances, 
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calculate  Hcsr  by  applying  the  volatile 
organic  matter  collection  and  recovery- 
efficiency  to  the  mass  of  organic  HAP 
contained  in  the  coatings,  thinners,  and 
cleaning  materials  that  are  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
compliance  period.  Perform  a  liquid- 
liquid  material  balance  for  each 
compliance  period  as  specified  in 
paragraphs  (j)(l)  through  (6)  of  this 
section.  Calculate  the  mass  of  organic 
HAP  emission  reduction  by  the  solvent 
recovery  system  as  specified  in 
paragraph  {j)(7)  of  this  section. 

(1)  For  each  solvent  recovery  system, 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  cumulative  amount  of  volatile 
organic  matter  recovered  by  the  solvent 
recovery  system  each  compliance 
period.  The  device  must  be  initially 


certified  by  the  manufacturer  to  be 
accurate  to  within  ±2.0  percent  of  the 
mass  of  volatile  organic  matter 
recovered. 

(2)  For  each  solvent  recovery  system, 
determine  the  mass,  M  vr.  of  volatile 
organic  matter  recovered  for  the 
compliance  period,  kg.  based  on 
measurement  with  the  device  required 
in  paragraph  (j)(l)  of  this  section. 

(3)  Determine  the  mass  fraction.  Cv,  of 
volatile  organic  matter  for  each  coating, 
thinner,  and  cleaning  material  used  in 
the  coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
compliance  period,  kg  volatile  organic 
matter  per  kg  coating.  You  may 
determine  the  volatile  organic  matter 
mass  fraction  using  Method  24  of  40 
CFR  part  60,  appendix  A,  or  an  EPA 
approved  alternative  method,  or  you 
may  use  information  provided  by  the 
manufacturer  or  supplier  of  the  coating. 


In  the  event  of  any  inconsistency 
between  information  provided  by  the 
manufacturer  or  supplier  and  the  results 
of  Method  24  of  40  CFR  part  60. 
appendix  A.  or  an  approved  alternative 
method,  the  test  method  results  will 
govern. 

(4)  Determine  the  density  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  compliance  period,  kg  per  liter, 
according  to  §  63.4951(c). 

(5)  Measure  the  volume  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recover\-  system  during 
the  compliance  period,  liters 

(6)  Calculate  the  solvent  recovery 
system's  volatile  organic  matter 
collection  and  recover*-  efficiency.  R\ . 
using  Equation  2  of  this  section: 


R    =100- 


M 


VR 


£vo1,D,WV,,-hXVo1jDjWV,^  +  £Vo1,D,WV, 


i=l 


J=l 


p 


(Eq.  2) 


Where: 

Rv  =  volatile  organic  matter  collection  and 

recovery  efficiency  of  the  solvent 

recovery  system  during  the  compliance 

period,  percent. 
MvR  =  mass  of  volatile  organic  matter 

recovered  by  the  solvent  recovery  system 

during  the  compliance  period,  kg. 
Vol,  =  volume  of  coating,  i,  used  in  the 

coating  operation  controlled  by  the 

solvent  recovery  system  during  the 

compliance  period,  liters. 
D,  =  density  of  coating,  i,  kg  per  liter. 
WVc.i  =  mass  fraction  of  volatile  organic 

matter  for  coating,  i,  kg  volatile  organic 

matter  per  kg  coating. 
Volj  =  volume  of  thirmer,  j,  used  in  the 

coating  operation  controlled  by  the 


solvent  recovery  system  during  the 

compliance  period,  liters. 
Dj  =  density  of  thinner,  j,  kg  per  liter. 
WV,j  =  mass  fraction  of  volatile  organic 

matter  for  thinner,  j,  kg  volatile  organic 

matter  per  kg  thinner. 
Volk  =  volume  of  cleaning  material,  k,  used 

in  the  coating  operation  controlled  by 

the  solvent  recovery  system  during  the 

compliance  period,  liters. 
Dk  =  density  of  cleaning  material,  k,  kg  per 

liter. 
WVvk  =  mass  fraction  of  volatile  organic 

matter  for  cleaning  material,  k.  kg 

volatile  organic  matter  per  kg  cleaning 

material, 
m  =  number  of  different  coatings  used  in  the 

coating  operation  controlled  by  the 


solvent  recovery  system  during  the 

compliance  period, 
n  =  number  of  different  thinners  used  in  the 

coating  operation  controlled  by  the 

solvent  recover)-  system  during  the 

compliance  period, 
p  =  number  of  different  cleaning  materials 

used  in  the  coating  operation  controlled 

by  the  solvent  recovery  system  during 

the  compliance  period. 

(7)  Calculate  the  mass  of  organic  HAP 
emission  reduction  for  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  compliance 
period,  HcsR.  using  Equation  3  of  this 
section: 


Hcsr=(A,+B,-kC,) 


100> 


(Eq.  3) 


Where: 

Hcsr  =  mass  of  organic  HAP  emission 
reduction  for  the  coating  operation 
controlled  by  the  solvent  recovery 
system  during  the  compliance  period,  kg. 

Ai  =  total  mass  of  organic  HAP  in  the 

coatings  used  in  the  coating  operation 
controlled  by  the  solvent  recovery 
system,  kg,  calculated  using  Equation  lA 
of  this  section. 

Bi  =  total  mass  of  organic  HAP  in  the  thinners 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system,  kg, 
calculated  using  Equation  IB  of  this 
section. 


Ci  =  total  mass  of  organic  HAP  in  the 

cleaning  materials  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated  using 
Equation  IC  of  this  section. 

Rv  =  volatile  organic  matter  collection  and 
recovery  efficiency  of  the  solvent 
recovery  system,  percent,  from  Equation 
2  of  this  section. 

(k)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  V^„  the 
total  volume  of  coating  solids  used, 
liters,  which  is  the  combined  volume  of 
coating  solids  for  all  the  coatings  used 


during  the  compliance  period,  using 
Equation  2  of  §63.4951. 

(1)  Calculate  the  organic  HAP 
emissions  rate.  Determine  Hh^p.  the 
organic  HAP  emission  rate  to  the 
atmosphere,  kg  organic  HAP  per  liter 
coating  solids  used  during  the 
compliance  period,  using  either 
Equation  4  of  this  section  or  Equation  1 
of  §63.4962. 
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He-I(Hc.,)-S(HcsR..) 


H 


i=i 


j=i 


HAP 


(Eq.  4) 


Where; 

Hhah  =  organic  HAP  emission  rate  for  the 
comphance  period,  kg. 

He  =  total  mass  of  organic  HAP  emissions 
before  add-on  controls  from  all  the 
coatings,  thinners,  and  cleaning 
materials  used  during  the  compliance 
period,  kg.  determined  according  to 
paragraph  (f)  of  this  section. 

He,  =  total  mass  of  organic  HAP  emission 
reduction  for  controlled  coating 
operation,  i,  not  using  liquid-liquid 
material  balances,  during  the  compliance 
period,  kg.  from  Equation  1  of  this 
section. 

HcsR.j  =  total  mass  of  organic  HAP  emission 
reduction  for  controlled  coating 
operation,  j,  using  a  liquid-liquid 
material  balance,  during  the  compliance 
period,  kg,  from  Equation  3  of  this 
section. 

V^i  =  total  volume  of  coating  solids  used 
during  the  compliance  period,  liters, 
from  Equation  2  of  §63.4951. 

q  =  number  of  controlled  coating  operations 
except  those  controlled  with  a  solvent 
recovery  system. 

r  =  number  of  coating  operations  controlled 
with  a  solvent  recover^'  system. 

(m)  Compliance  demonstration.  To 
demonstrate  initial  compliance  with  the 
emission  Umit,  Hhap.  calculated  using 
either  Equation  4  of  this  section  or 
Equation  1  of  §63.4962.  must  be  less 
than  or  equal  to  the  applicable  emission 
hmit  in  §  63.4890.  You  must  keep  all 
records  as  required  by  §§63.4930  and 
63.4931.  As  part  of  the  Notification  of 
Compliance  Status  required  by 
§  63.4910,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  with  add-on  controls 
option  and  submit  a  statement  that  the 
coating  operation(s)  was  (were)  in 
compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  the  organic 


HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4890.  and  you  achieved  the 
operating  limits  required  by  §  63.4892 
and  the  work  practice  standards 
required  by  §63.4893. 

§  63.4962    How  do  I  determine  the  organic 
HAP  emission  rate  for  a  controlled  coating 
operation  not  using  a  liquid-liquid  material 
balance  if  I  operate  it  under  different  sets 
of  representative  operating  conditions? 

(a)  This  section  applies  only  to 
controlled  coating  operations  for  which 
you  do  not  conduct  liquid-liquid 
material  balances  to  demonstrate 
compliance.  If  you  operate  such  a 
controlled  coating  operation,  its 
emission  capture  system,  or  its  add-on 
control  device  at  multiple  sets  of 
representative  operating  conditions  that 
result  in  different  capture  system  or 
add-on  control  device  efficiencies 
during  a  compliance  period,  you  must 
determine  the  organic  HAP  emission 
rate  according  to  either  paragraph  (b)  or 
(c)  of  this  section.  The  cases  described 
in  paragraphs  (a)(1)  and  (2)  of  this 
section  are  examples  of  such  operating 
conditions. 

(1)  You  use  a  single  add-on  control 
device  to  reduce  emissions  from  two  or 
more  coating  operations  and  the  number 
of  coating  operations  vented  to  the  add- 
on control  device  is  variable  during  the 
compliance  period.  This  case  also 
includes  situations  where  you  have 
more  than  one  capture  device  on  the 
same  coating  operation  and  the  nimiber 
of  capture  devices  vented  to  the  add-on 
control  device  is  changed  during  the 
compliance  period. 

(2)  The  coatings  or  cleaning  materials 
you  apply  or  the  products  to  which  you 
apply  them  differ  during  the  compliance 


period,  and  the  differences  in  resulting 
emissions  are  such  that  the  emission 
capture  efficiency  or  add-on  control 
device  efficiency  changes.  This  case 
includes  a  change  in  the  shape  or  size 
of  the  product  coated  such  that  there  is 
a  change  in  capture  efficiency  of  the 
capture  system.  This  case  also  includes 
a  change  in  the  materials  that  results  in 
an  inlet  concentration  to  the  add-on 
control  device  that  is  sufficiently  lower 
such  that  the  percent  reduction  the  add- 
on control  device  can  achieve  changes, 
or  a  change  in  the  volatility  of  the 
organic  HAP  in  the  materials  used  such 
that  a  lower  proportion  of  the  HAP  is 
captured  by  the  capture  system  and  a 
higher  amount  is  not  captured  by  the 
capture  system. 

(b)  If  you  conduct  performance  tests 
under  the  representative  operating 
conditions  that  are  expected  to  result  in 
the  lowest  emission  capture  system  and 
add-on  control  device  efficiencies,  as 
allowed  under  §  63.4964(b)(2),  then 
determine  the  organic  HAP  emission 
rate  according  to  the  procedures  and 
equations  in  §  63.4961.  You  do  not  need 
to  follow  paragraph  (c)  of  this  section. 

(c)  If  you  conduct  performance  tests 
under  multiple  sets  of  representative 
operating  conditions  to  establish 
different  emission  capture  system  and 
add-on  control  device  efficiencies  for 
each  set  of  operating  conditions,  as 
allowed  under  §  63.4964(b)(1),  then 
determine  the  organic  HAP  emission 
rate  according  to  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(1)  You  must  use  Equation  1  of  this 
section  for  determining  HHAP,  the 
organic  HAP  emission  rate,  kg  organic 
HAP  emitted  per  liter  coating  solids 
used: 


H 


HAP 


=  h.-2:'.,K„+h,,,^-h...Hc,,„)-I;=,(hcsrJ 


(Eq.  1) 


Where: 

Hhap  =  organic  HAP  emission  rate  for  the 
compliance  period,  kg  organic  HAP  per 
liter  coating  solids. 

Ht  =  total  mass  of  organic  HAP  emissions 
before  add-on  controls  from  all  coatings, 
thinners,  and  cleaning  materials  used 
during  the  compliance  period,  kg, 
determined  according  to  §63.496 1(f)- 

Hc.,1.  Hc.,:.Hc.,n  =  total  mass  of  organic  HAP 
emission  reduction,  kg.  for  controlled 


coating  operation,  i,  while  operating 
under  each  operating  condition,  n, 
during  the  compliance  period,  from 
Equation  1  of  §63.4961. 
H(-sR.,  =  total  mass  of  organic  HAP  emission 
reduction,  kg,  for  controlled  coating 
operation,  j,  using  a  liquid-liquid 
material  balance  during  the  compliance 
period,  from  Equation  3  of  §63.4961. 


Vs,  =  total  volume  of  coating  solids  used 
during  the  compliance  period,  liters, 
from  Equation  2  of  §  63.4951. 

n  =  number  of  different  operating  conditions 
that  affect  emission  capture  system 
efficiency  or  add-on  control  device 
organic  HAP  destruction  or  removal 
efficiency  under  which  the  coating 
operation  operated  during  the 
compliance  period. 
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q  =  number  of  controlled  coating  operations 
not  controlled  by  a  solvent  recovery 
system. 

r  =  number  of  coating  operations  controlled 
by  a  solvent  recovery  system. 

(2)  To  determine  the  Hc,,n  in  Equation  1  of 
this  section,  follow  the  steps  in  paragraphs 
(c)(2)(i)  through  (iii)  of  this  section. 

(i)  Use  Equation  1  of  §  63.4961  to  calculate 
the  HC  for  each  operating  condition,  n.  of 
each  controlled  coating  operation,  i. 

(ii)  For  the  factors  .\\.  B,,  and  Q  in 
Equation  1  of  §  63.4961 ,  use  the  mass  of 
organic  HAP  contained  in  the  coatings, 
thinners,  and  cleaning  materials  used  in  each 
controlled  coating  operation,  i.  while 
operating  under  each  operating  condition,  n. 

(iii)  In  Equation  1  of  §  63.4961 .  use  the 
emission  capture  system  efficiency  and  add- 
on control  device  organic  HAP  destruction  or 
removal  efficiency  that  apply  under  each 
operating  condition,  n.  These  efficiencies  for 
each  operating  condition  are  determined 
from  the  performance  test  required  by 
§63.4960  and  as  specified  in  §  63.4964(b). 

§  63.4963    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  To  demonstrate  continuous 
compliance  with  the  applicable 
emission  limit  in  §63.4890,  the  organic 
HAP  emission  rate  for  each  compliance 
period,  determined  according  to  the 
procedures  in  §  63.4961  (and  in 

§  63.4962.  if  applicable),  must  be  equal 
to  or  less  than  the  applicable  emission 
limit  in  §63.4890.  Each  month 
following  the  initial  compliance  period 
described  in  §  63.4960  is  a  compliance 
period. 

(b)  If  the  organic  HAP  emission  rate 
for  any  compliance  period  exceeded  the 
applicable  emission  limit  in  §  63.4890, 
this  is  a  deviation  from  the  emission 
limitation  for  that  compliance  period 
and  must  be  reported  as  specified  in 

§§  63.4910(c)(6)  and  63.4920(a)(7). 

(c)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.4892  that  applies  to 
you,  as  specified  in  Table  1  of  this 
subpart. 

(1)  If  an  operating  parameter  is  out  of 
the  allowed  range  specified  in  Table  1 
of  this  subpart,  this  is  a  deviation  from 
the  operating  limit  that  must  be  reported 
as  specified  in  §§  63.4910(b)(6)  and 
63.4920(a)(7). 

(2)  If  an  operating  parameter  deviates 
from  the  operating  limit  specified  in 
Table  1  of  this  subpart,  then  you  must 
assume  that  the  emission  capture 
system  and  add-on  control  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation.  For  the 
purposes  of  completing  the  compliance 
calculations  specified  in  §§63.4961  and 
63.4962,  you  must  treat  the  materials 
used  during  a  deviation  on  a  controlled 
coating  operation  as  if  they  were  used 


on  an  uncontrolled  coating  operation  for 
the  time  period  of  the  deviation,  as 
indicated  in  Equation  1  of  §  63.4961 . 

(d)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.4968(b)  for 
controlled  coating  operations  for  which 
you  do  not  conduct  liquid-liquid 
material  balances.  If  any  bypass  line  is 
opened  and  emissions  are  diverted  to 
the  atmosphere  when  the  coating 
operation  is  running,  this  is  a  deviation 
that  must  be  reported  as  specified  in 
§§  63.4910(c)(6)  and  63.4920(a)(7).  For 
the  purposes  of  completing  the 
compliance  calculations  in  §§63.4961 
and  63.4962,  you  must  treat  the 
materials  used  during  a  deviation  on  a 
controlled  coating  operation  as  if  they 
were  used  on  an  uncontrolled  coating 
operation  for  the  time  period  of  the 
deviation,  as  indicated  in  Equation  1  of 
§63.4961. 

(e)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §  63.4893.  If  you  did  not 
develop  a  work  practice  plan,  or  you  did 
not  implement  the  plan,  or  you  did  not 
keep  the  records  required  by 

§  63.4930(k)(9),  this  is  a  deviation  from 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.4910(c)(6) 
and  63.4920(a)(7). 

(f)  As  part  of  each  semiannual 
compliance  report  required  in  §  63.4920. 
you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  with  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  submit  a 
statement  that  you  were  in  compliance 
with  the  emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.4890, 
and  you  achieved  the  operating  limits 
required  by  §  63.4892  and  the  work 
practice  standards  required  by  §  63.4893 
during  each  compliance  period. 

(g)  During  periods  of  startup, 
shutdown,  or  malfunction  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  capture  or  control  device 
efficiency,  you  must  operate  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan  required  by 

§  63.4900(d). 

(h)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  capture 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efiiciency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 


and  malfunction  plan.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period 
vou  identify-  as  a  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

(i)  [Reserved] 

(j)  You  must  maintain  records  as 
specified  in  §§63.4930  and  63.4931. 

§  63.4964    What  are  the  general 
requirements  for  performance  tests? 

(a)  You  must  conduct  each 
performance  test  required  by  §  63.4960 
according  to  the  requirements  in 
§  63.7(e)(1)  and  under  the  conditions  in 
this  section  unless  you  obtain  a  waiver 
of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 

(1)  Representative  coating  operation 
operating  conditions.  You  must  conduct 
the  performance  test  under 
representative  operating  conditions  for 
the  coating  operation  Operations  during 
periods  of  startup,  shutdown,  or 
malfunction,  and  periods  of 
nonoperation  do  not  constitute 
representative  conditions.  You  must 
record  the  process  information  that  is 
necessary  to  document  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  dexice 
operating  conditions.  You  must  conduct 
the  performance  test  when  the  emission 
capture  svstem  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate,  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessar\'  to 
document  emission  capture  system  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(b)  If  the  coating  operation,  emission 
capture  system,  or  add-on  control 
device  will  be  operated  at  different  sets 
of  representative  operating  conditions, 
you  must  conduct  the  performance  test 
according  to  either  paragraph  (b)(1)  or 
(2)  of  this  section: 

(1)  Test  at  each  of  the  representative 
operating  conditions  and  establish 
emission  capture  system  and  add-on 
control  device  efficiencies  and  operating 
limits  for  each  operating  condition.  To 
demonstrate  continuous  compliance 
following  the  performance  test,  record 
the  conditions  under  which  the  process, 
emission  capture  system,  and  add-on 
control  device  are  operating  during  each 
time  period  of  operation,  and  calculate 
the  organic  HAP  emission  rate  as 
described  in  §63.4962. 
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(2)  Test  at  the  representative  operating 
conditions  that  are  expected  to  result  in 
the  lowest  emission  capture  system  and 
add-on  control  device  efficiencies  and 
establish  efficiencies  and  operating 
limits  based  on  this  test.  Use  these 
efficiencies  in  the  emission  calculations 
in  §63.4961. 

(c)  You  must  conduct  each 
performance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§63.4965.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.4966. 

(d)  The  performance  test  to  determine 
add-on  control  device  organic  HAP 
destruction  or  removal  efficiency  must 
consist  of  three  runs  as  specified  in 

§  63.7(e)(3)  and  each  run  must  last  at 
least  1  hour. 

f  63.4965    How  do  I  determine  the  emission 
capture  system  efficiency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine 
capt\ire  efficiency  as  part  of  the 
performance  test  required  by  §  63.4960. 

(a)  Assuming  100  percent  capture 
efficiency.  You  may  assume  the  capture 
system  efficiency  is  100  percent  if  both 
of  the  conditions  in  paragraphs  (a)(1) 
and  (2)  of  this  section  are  met: 

(1)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosure  to 
an  add-on  control  device. 

(2)  All  coatings,  thinners,  and 
cleaning  materials  used  in  the  coadng 
operation  are  applied  within  the  capture 
system;  coating  solvent  flash-off  and 


coating,  curing,  and  drying  occurs 
within  the  capture  system;  and  the 
removal  of  or  evaporation  of  cleaning 
materials  from  the  surfaces  they  are 
applied  to  occurs  within  the  capture 
system.  For  example,  this  criterion  is 
not  met  if  parts  enter  the  open  shop 
environment  when  being  moved 
between  a  spray  booth  and  a  curing 
oven. 

(b)  Measuring  capture  efficiency.  If 
the  captiire  system  does  not  meet  both 
of  the  criteria  in  paragraphs  (a)(1)  and 
(2)  of  this  section,  then  you  must  use 
one  of  the  three  protocols  described  in 
paragraphs  (c).  (d),  and  (e)  of  this 
section  to  measure  capture  efficiency. 
The  capture  efficiency  measurements 
use  TVH  capture  efficiency  as  a 
surrogate  for  organic  HAP  capture 
efficiency.  For  the  protocols  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  capture  efficiency  measurement 
must  consist  of  three  test  runs.  Each  test 
nui  must  be  at  least  3  hours  duration  or 
the  length  of  a  production  nm, 
whichever  is  longer,  up  to  8  hours.  For 
the  purposes  of  this  test,  a  production 
run  means  the  time  required  for  a  single 
part  to  go  from  the  beginning  to  the  end 
of  production,  which  includes  surface 
preparation  activities  and  drying  or 
curing  time. 

(c)  Liquid-to-uncaptured-gas  protocol 
using  a  temporary  total  enclosure  or 
building  enclosure.  The  liquid-to- 
uncaptured-gas  protocol  compares  the 
mass  of  liquid  TVH  in  materials  used  in 
the  coating  operation,  referred  to  as 
TVHused,  to  the  mass  of  TVH  emissions 
not  captured  by  the  emission  capture 
system,  referred  to  as  TVHunc»p«ured-  Use 


a  temporary  total  enclosure  or  a 
building  enclosure  and  the  procedures 
in  paragraphs  {c)(l)  through  (6)  of  this 
section  to  measure  emission  capture 
system  efficiency  using  the  liquid-to- 
uncaptured-gas  protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 
applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occin-,  such  as 
flash-off,  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  spray  booth,  must  also  be  inside 
the  enclosure.  The  enclosure  must  meet 
the  applicable  definition  of  a  temporary 
total  enclosure  or  building  enclosure  in 
Method  204  of  appendix  M  to  40  CFR 
part  51. 

(2)  Use  Method  204A  or  204F  of 
appendix  M  to  40  CFR  part  51  to 
determine  the  mass  fraction,  kg  TVH  per 
kg  material,  of  TVH  liquid  input  from 
each  coating,  thiimer,  and  cleaning 
material  used  in  the  coating  operation 
during  each  capture  efficiency  test  run. 
To  make  the  determination,  substitute 
TVH  for  each  occurrence  of  the  term 
volatile  organic  compounds  (VCK!)  in 
the  methods. 

(3)  Use  Equation  1  of  this  section  to 
calculate  TVHused.  the  total  mass  of  TVH 
liquid  input  from  all  the  coatings, 
thinners,  and  cleaning  materials  used  in 
the  coating  operation  during  each 
capture  efficiency  test  run: 


TVH„^=£(TVH.XVo1.XD.)        (Eq.  1) 


1=1 


Where: 

TVHj  =  mass  fraction  of  TVH  in  coating, 
thinner,  or  cleaning  material,  i,  that  is 
used  in  the  coating  operation  during  the 
capture  efficiency  test  run.  kg  TVH  per 
kg  material. 

Vol,  =  total  volume  of  coating,  thinner,  or 
cleaning  material,  i,  used  in  the  coating 
operation  during  the  capture  efficiency 
test  run,  liters. 

Di  =  density  of  coating,  thinner,  or  cleaning 
material,  i,  kg  material  per  liter  material. 

n  =  number  of  different  coatings,  thinners, 
and  cleaning  materials  used  in  the 
coating  operation  during  the  capture 
efficiency  test  run. 


(4)  Use  Method  204D  or  E  of  appendix 
M  to  40  CFR  part  51  to  measure 
TVHuncaptured.  the  total  mass,  kg.  of  TVH 
emissions  that  are  not  captTired  by  the 
emission  captxu-e  system;  they  are 
measured  as  they  exit  the  temporary 
total  enclosure  or  building  enclosure 
during  each  capture  efficiency  test  run. 
To  make  the  measurement,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(i)  Use  Method  204D  if  the  enclosure 
is  a  temporary  total  enclosure. 


(ii)  Use  Method  204E  if  the  enclosure 
is  a  building  enclosure.  During  the 
capture  efficiency  measurement,  all 
organic  compound  emitting  operations 
inside  the  building  enclosure,  other 
than  the  coating  operation  for  which 
capture  efficiency  is  being  determined, 
must  be  shut  down,  but  all  fans  and 
blowers  must  be  operating  normally. 

(5)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency,  CE,  of  the  emission  capture 
system  using  Equation  2  of  this  section: 


CE  = 


(tvh 


—  TVH  \ 

u.sed       «  »  »  »  uncaptured  ) 


TVH 


xlOO        (Eq.  2) 


used 
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Where: 

CE  =  capture  efficiency  of  the  emission 
capture  svstem  vented  to  the  add-on 
control  device,  percent. 

TVHus..-d  =  total  mass  of  TVH  liquid  input 
used  in  the  coating  operation  during  the 
capture  effu;iencv  test  run.  kg. 

TVHun..,p.ur.d  =  total  mass  of  TVH  that  is  not 
captured  by  the  emission  capture  system 
and  that  exits  from  the  temporary  total 
enclosure  or  building  enclosure  during 
the  capture  efricienc:y  test  run.  kg. 

(6)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(d)  Gas-to-gas  protocol  using  a 
temporary-  total  enclosure  or  a  building 
enclosure.  The  gas-to-gas  protocol 
compares  the  mass  of  TVH  emissions 
captured  by  the  emission  capture 
system,  referred  to  as  TVRupiurej.  to  the 
mass  of  TVH  emissions  not  captured, 
referred  to  as  TVHuncapuired.  Use  a 
temporar>-  total  enclosure  or  a  building 
enclosure  and  the  procedures  in 
paragraphs  (d)(1)  through  (5)  of  this 
section  to  measure  emission  capture 
system  efficiency  using  the  gas-to-gas 
protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 


applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occur,  such  as 
flash-off,  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions 
generated  by  the  coating  operation  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  a  spray  booth,  must  also  be 
inside  the  enclosure.  The  enclosure 
must  meet  the  applicable  definition  of  a 
temporary  total  enclosure  or  building 
enclosure  in  Method  204  of  appendix  M 
to40CFRpart  51. 

(2)  Use  Method  204B  or  204C  of 
appendix  M  to  40  CFR  part  51  to 
measure  TVH,,p,urcd,  the  total  mass,  kg, 
of  TVH  emissions  captured  by  the 
emission  capture  system  during  each 
capture  efficiency  test  run  as  measured 
at  the  inlet  to  the  add-on  contiol  device. 
To  make  the  measurement,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(i)  The  sampling  points  for  the 
Method  204B  or  204C  measurement 
must  be  upstream  from  the  add-on 
control  device  and  must  represent  total 
emissions  routed  from  the  capture 
system  and  entering  the  add-on  control 
device. 

(ii)  If  multiple  emission  streams  from 
the  capture  system  enter  the  add-on 


control  device  without  a  single  common 
duct,  then  the  emissions  entering  the 
add-on  control  device  must  be 
simultaneously  measured  in  each  duct 
and  the  total  emissions  entering  the 
add-on  control  device  must  be 
determined. 

(3)  Use  Method  204D  or  2U4E  of 
appendix  M  to  40  CFR  part  51  to 
measure  TVH^nv,,p,urcvi.  the  total  mass,  kg, 
of  TVH  emissions  that  are  not  captured 
by  the  emission  capture  system:  they  are 
measured  as  they  exit  the  temporary 
total  enclosure  or  building  enclosure 
during  each  capture  efficiency  test  run. 
To  make  the  measurement,  substitute 
T\'H  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(1)  Use  Method  204D  if  the  enclosure 
is  a  temporary  total  enclosure. 

(ii)  Use  Method  204E  if  the  enclosure 
is  a  building  enclosure  During  the 
capture  efficiency  measurement,  all 
organic  compound  emitting  operations 
inside  the  building  enclosure,  other 
than  the  coating  operation  for  which 
capture  efficiency  is  being  determined, 
must  be  shut  down,  but  all  fans  and 
blowers  must  be  operating  normally. 

(4)  For  each  capture  efficiency  test 
run.  determine  the  percent  capture 
efficiency,  CE,  of  the  emission  capture 
system  using  Equation  3  of  this  section: 


TVH 

^■"^'"^^'^ -xlOO        (Eq.  3) 


„P --cjpiurou 

(TVH^.^pij^rcJ  ■•"TV^'uncapiurcd  ) 


Where: 

CE  =  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 

TVHcap.y.cd  =  total  mass  of  TVH  captured  b\ 
the  emission  capture  system  as  measured 
at  the  inlet  to  the  add-on  control  device 
during  the  emission  capture  efficiency 
test  run,  kg. 

TVH„„cap,ured  =  total  mass  of  TVH  that  is  not 
captured  by  the  emission  capture  system 
and  that  exits  from  the  temporary  total 
enclosure  or  building  enclosure  during 
the  capture  efficiency  test  run,  kg. 

(5)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(e)  Alternative  capture  efficiency 
protocol.  As  an  alternative  to  the 
procedures  specified  in  paragraphs  (c) 
and  (d)  of  this  section,  you  may 
determine  capture  efficiency  using  any 
other  capture  efficiency  protocol  and 
test  methods  that  satisfy  the  criteria  of 
either  the  DQO  or  LCL  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part. 


§  63.4966    How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine  the 
add-on  control  device  emission 
destruction  or  removal  efficiency  as  part 
of  the  performance  test  required  by 
§63.4960.  You  must  conduct  three  test 
runs  as  specified  in  §  63.7(e)(3),  and 
each  test  run  must  last  at  least  1  hour. 

(a)  For  all  types  of  add-on  control 
devices,  use  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1 )  Use  Method  1  or  1 A  of  appendix 
A  to  40  CFR  part  60,  as  appropriate,  to 
select  sampling  sites  and  velocity 
traverse  points. 

(2)  Use  Method  2,  2A,  2C,  2D.  2F.  or 
2G  of  appendix  A  to  40  CFR  part  60,  as 
appropriate,  to  measure  gas  volumetric 
flow  rate. 

(3)  Use  Method  3,  3A,  or  3B  of 
appendix  A  to  40  CFR  part  60,  as 
appropriate,  for  gas  analysis  to 
determine  dry  molecular  weight. 


(4)  Use  Method  4  of  appendix  A  to  40 
CFR  part  60,  to  determine  stack  gas 
moisture. 

(5)  Methods  for  determining  gas 
volumetric  fiow  rate,  dry  molecular 
weight,  and  stack  gas  moisture  must  be 
performed,  as  applicable,  during  each 
test  run. 

(b)  Measure  total  gaseous  organic 
mass  emissions  as  carbon  at  the  inlet 
and  outlet  of  the  add-on  control  device 
simultaneouslv.  using  either  Method  25 
or  25A  of  appendix  A  to  40  CFR  part  60. 
as  specified  in  paragraphs  (b)(1)  through 
(3)  of  this  section.  You  must  use  the 
same  method  for  both  the  inlet  and 
outlet  measurements. 

(1)  Use  Method  25  if  the  add-on 
control  device  is  an  oxidizer  and  you 
expect  the  total  gaseous  organic 
concentration  as  carbon  to  be  more  than 
50  parts  per  million  (ppm)  at  the  control 
device  outlet. 

(2)  Use  Method  25A  if  the  add-on 
control  device  is  an  oxidizer  and  you 
expect  the  total  gaseous  organic 
concentration  as  carbon  to  be  50  ppm  or 
less  at  the  control  device  outlet. 
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(3)  Use  Method  25A  if  the  add-control 
device  is  not  an  oxidizer. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  outlet 
for  the  high-volume,  dilute  stream  that 
has  been  treated  by  the  concentrator, 


and  a  second  add-on  control  device  is 
an  oxidizer  with  an  outlet  for  the  low- 
volume,  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  the  outlet  of  the 
oxidizer  and  the  high  volume  dilute 
stream  outlet  of  the  concentrator. 

(d)  For  each  test  run,  determine  the 
total  gaseous  organic  emissions  mass 
flow  rates  for  the  inlet  and  the  outlet  of 


the  add-on  control  device,  using 
Equation  1  of  this  section.  If  there  is 
more  than  one  inlet  or  outlet  to  the  add- 
on control  device,  you  must  calculate 
the  total  gaseous  organic  mass  flow  rate 
using  Equation  1  of  this  section  for  each 
inlet  and  each  outlet  and  then  total  all 
of  the  inlet  emissions  and  total  all  of  the 
outlet  emissions. 


Mf=Q^C,(12X0.0416)(lO-^)        (Eq.  l) 


Where: 

Mf  =  total  gaseous  organic  emissions  mass 
flow  rate,  kg/ per  hour  (h). 

Ct  =  concentration  of  organic  compounds  as 
carbon  in  the  vent  gas,  as  determined  by 
Method  25  or  Method  25A,  parts  per 
million  by  volume  (ppmv),  dry  basis. 

Qxi  =  volumetric  flow  rate  of  gases  entering 
or  exiting  the  add-on  control  device,  as 
determined  by  Method  2,  2A.  2C.  2D,  2F. 
or  2G,  dry  standard  cubic  meters/hour 
(dscm/h). 

0.0416  =  conversion  factor  for  molar  volume, 
kg-moles  per  cubic  meter  (mol/m')  (@ 
293  Kelvin  (K)  and  760  millimeters  of 
mercury  (mmHg)). 

(e)  For  each  test  run,  determine  the 
add-on  control  device  organic  emissions 
destruction  or  removal  eflSciency,  DRE, 
using  Equation  2  of  this  section: 

Where: 

DRE  =  organic  emissions  destruction  or 

removal  efficiency  of  the  add-on  control 

device,  percent. 
Mr,  =  total  gaseous  organic  emissions  mass 

flow  rate  at  the  inlet(s)  to  the  add-on 

control  device,  using  Equation  1  of  this 

section,  kg/h. 
Mfo  =  total  gaseous  organic  emissions  mass 

flow  rale  at  the  outlet(s)  of  the  add-on 

control  device,  using  Equation  1  of  this 

section,  kg/h. 

(f)  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
runs  and  calculated  in  Equation  2  of  this 
section. 

§63.4967    How  do  I  establish  the  emission 
capture  system  and  add^n  control  device 
operating  limits  during  the  performance 
test? 

Ehiring  the  performance  test  required 
by  §  63.4960  and  described  in 
§§63.4964,  63.4965,  and  63.4966,  you 
must  establish  the  operating  limits 
required  by  §  63.4892  according  to  this 
section,  unless  you  have  received 
approval  for  alternative  monitoring  and 


operating  limits  under  §  63.8(f)  as 
specified  in  §63.4892. 

(a)  Thermal  oxidizers.  If  your  add-on 
control  device  is  a  thermal  oxidizer, 
establish  the  operating  limits  according 
to  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
combustion  temperatiire  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occiirs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  during  the  performance  test. 
This  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
thermal  oxidizer,  unless  you  are 
determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4964(b)(1)  and 
paragraph  (f)  of  this  section. 

(b)  Catalytic  oxidizers.  If  your  add-on 
control  device  is  a  catalytic  oxidizer, 
establish  the  operating  limits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragraphs  (b)(3)  and  (4)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
temperattire  just  before  the  catalyst  bed 
and  the  temperature  difference  across 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  maintained  during  the 
performance  test.  These  are  the 
minimum  operating  limits  for  your 
catalytic  oxidizer,  unless  you  are 
determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4964(b)(1)  and 
paragraph  (f)  of  this  section. 


(3)  As  an  alternative  to  monitoring  the 
temperature  difference  across  the 
catalyst  bed,  you  may  monitor  the 
temperatvire  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
your  catalytic  oxidizer  as  specified  in 
paragraph  (b)(4)  of  this  section.  During 
the  performance  test,  you  must  monitor 
and  record  the  temperature  just  before 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs.  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  during  the  performance 
test.  This  is  the  minimum  operating 
limit  for  yoiu  catalytic  oxidizer,  unless 
you  are  determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4964(b)(1)  and 
paragraph  (f)  of  this  section. 

(4)  You  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(s)  for  which  you 
«lect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimum,  the  elements 
specified  in  paragraphs  (b)(4)(i)  through 
(iii)  of  this  section. 

(i)  Annual  sampling  and  analysis  of 
the  catalyst  activity  (i.e.,  conversion 
efficiency)  following  the  manufacturer's 
or  catalyst  supplier's  recommended 
procedures. 

(ii)  Monthly  inspection  of  the  oxidizer 
system,  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and, 
as  necessary,  adjust  the  equipment  to 
assure  proper  air-to-fuel  mixtures. 

(iii)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  If  problems  are  found,  you 
must  replace  the  catalyst  bed  and 
conduct  a  new  performance  test  to 
determine  destruction  efficiency 
according  to  §  63.4966. 

(c)  Carbon  adsorbers.  If  your  add-on 
control  device  is  a  carbon  adsorber, 
establish  the  operating  limits  according 
to  paragraphs  (c)(1)  and  (2)  of  this 
section. 
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(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  (e.g.. 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  and  the  carbon  bed 
temperature  after  each  carbon  bed 
regeneration  and  cooling  cycle,  for  the 
regeneration  cycle  either  inunediately 
preceding  or  immediately  following  the 
performance  test. 

(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  minimum  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle,  and  the 
maximum  carbon  bed  temperature 
recorded  after  the  cooling  cycle,  unless 
you  are  determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4964(b)(1)  and 
paragraph  (f)  of  this  section. 

(d)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
operating  limits  according  to  paragraphs 
{d)(l)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  condenser 
outlet  (product  side)  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  test  nms. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  condenser  outlet  (product 
side)  gas  temperature  maintained  during 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser,  unless  you  are  determining 
operating  limits  for  multiple  operating 
conditions  as  specified  in 

§  63.4964(b)(1)  and  paragraph  (f)  of  this 

section. 

(e)  Emission  capture  system.  For  each 
capture  device  that  is  not  part  of  a  PTE 
that  meets  the  criteria  of  §  63.4965(a), 
establish  an  operating  limit  for  either 
the  gas  volumetric  flow  rate  or  duct 
static  pressure,  as  specified  in 
paragraphs  (e)(1)  and  (2)  of  this  section. 
The  operating  limit  for  a  PTE  is 
specified  in  Table  1  of  this  subpart. 

(1)  During  the  captiu'e  efficiency 
determination  required  by  §  63.4960  and 
described  in  §§  63.4964  and  63.4965, 
you  must  monitor  and  record  either  the 
gas  volumetric  flow  rate  or  the  duct 
static  pressure  for  each  separate  capture 
device  in  your  emission  capture  system 
at  least  once  every  15  minutes  during 
each  of  the  three  test  runs  at  a  point  in 
the  duct  between  the  capture  device  and 
the  add-on  control  device  inlet. 

(2)  Calculate  and  record  the  average 
gas  volumetric  flow  rate  or  duct  static 
pressure  for  the  three  test  runs  for  each 
capture  device.  This  average  gas 
volumetric  flow  rate  or  duct  static 
pressure  is  the  minimum  operating  limit 
for  that  specific  capture  device,  unless 
you  are  determining  operating  limits  for 
multiple  operating  conditions  as 


specified  in  §  63.4964(b)(1)  and 
paragraph  (f)  of  this  section. 

(f)  Multiple  operating  conditions.  If 
you  are  determining  operating  limits  for 
multiple  operating  conditions  for  the 
emission  capture  system  or  add-on 
control  device  as  specified  in 

§  63.4964(b)(1).  you  must  conduct  a 
performance  test  under  each  operating 
condition  and  establish  the  operating 
limits  for  the  parameters  under  each 
operating  condition  according  to 
paragraphs  (f)(1)  and  (2)  of  this  section. 

(1)  You  must  monitor  and  record  the 
value  of  the  parameter  that  corresponds 
to  the  applicable  operating  limit  during 
the  performsince  test  under  each 
operating  condition. 

(2)  The  average  parameter  value 
recorded  during  the  performance  test 
under  each  condition  is  the  operating 
limit  for  that  parameter  when  the 
coating  operation  is  operating  under 
that  condition. 

(g)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (g)(1)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  desorption 
concentrate  stream  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  runs  of  the  performance  test. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature.  This  is  the 
minimum  operating  limit  for  the 
desorption  concentrate  gas  stream 
temperature. 

(3)  During  the  performance  test,  you 
must  monitor  and  record  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator  at  least  once  every  15 
minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(4)  Use  the  data  collected  during  the 
performjmce  test  to  calculate  and  record 
the  average  pressure  drop.  This  is  the 
maximiun  operating  limit  for  the  dilute 
stream  across  the  concentrator. 

§  63.4968    What  are  the  requirements  for 
continuous  parameter  monitoring  system 
(CPMS)  installation,  operation,  and 
maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c),  (e),  and  (f)  of  this  section 
according  to  paragraphs  (a)(1)  through 
(6)  of  this  section.  You  must  install, 
operate,  and  maintain  each  CPMS 
specified  in  paragraphs  (b)  and  (d)  of 
this  section  according  to  paragraphs 
(a)(3)  through  (5)  of  this  section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 


spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  operation. 

(3)  You  must  record  the  resuHs  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 

(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessar>- 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (mcluding.  if 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments), 

(6)  You  must  not  use  emission  capture 
system  or  add-on  control  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out-of-control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data 
averages.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliance  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions.  Any  period  for  which 
the  monitoring  system  is  out-of-control 
and  data  are  not  available  for  required 
calculations  is  a  deviation  from  the 
monitoring  requirements 

(b)  Capture  system  b\-pass  line.  You 
must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  to  the  atmosphere 

(1)  You  must  monitor  or  secure  the 
valve  or  closure  mechanism  controlling 
the  bypass  line  in  a  nondiverting 
position  in  such  a  way  that  the  valve  or 
closure  mechanism  cannot  be  opened 
without  creating  a  record  that  the  valve 
was  opened.  The  method  used  to 
monitor  or  secure  the  valve  or  closure 
mechanism  must  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(l)(i)  through  (iv)  of  this  section. 

(i)  Flow  control  position  indicator 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer  s 
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specifications  a  flow  control  position 
indicator  that  takes  a  reading  at  least 
once  every  15  minutes  and  provides  a 
record  indicating  whether  the  emissions 
are  directed  to  the  add-on  control  device 
or  diverted  from  the  add-on  control 
device.  The  time  of  occurrence  and  flow 
control  position  must  be  recorded,  as 
well  as  every  time  the  flow  direction  is 
changed.  The  flow  control  position 
indicator  must  be  installed  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  emissions  away  from  the  add- 
on control  device  to  the  atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  You 
must  visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position,  and  the  emissions 
are  not  diverted  away  from  the  add-on 
control  device  to  the  atmosphere. 

(iii)  Valve  closure  monitoring.  Ensure 
that  any  bypass  line  valve  is  in  the 
closed  (non-diverting)  position  through 
monitoring  of  valve  position  at  least 
once  every  15  minutes.  You  must 
inspect  the  monitoring  system  at  least 
once  every  month  to  verify  that  the 
monitor  will  indicate  valve  position. 

(iv)  Automatic  shutdown  system.  Use 
an  automatic  shutdown  system  in  which 
the  coating  operation  is  stopped  when 
flow  is  diverted  by  the  bypass  line  away 
from  the  add-on  control  device  to  the 
atmosphere  when  the  coating  operation 
is  running.  You  must  inspect  the 
automatic  shutdown  system  at  least 
once  every  month  to  verify  that  it  will 
detect  diversions  of  flow  and  shut  down 
the  coating  operation. 

(2)  If  any  bypass  line  is  opened,  you 
must  include  a  description  of  why  the 
bypass  Line  was  opened  and  the  length 
of  time  it  remained  open  in  the 
semiannual  compliance  reports  required 
in  §63.4920. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device  (including  those  used 
with  concentrators  or  with  carbon 
adsorbers  to  treat  desorbed  concentrate 
streams),  you  must  comply  with  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section: 

(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs. 

(2)  For  a  catalytic  oxidizer,  install  gas 
temperature  monitors  both  upstream 
and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
stream  inunediately  before  and  after  the 


catalyst  bed  to  measure  the  temperature 
difference  across  the  bed. 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)(i)  through  (vii)  of  this  section  for 
each  gas  temperature  monitoring  device. 

(i)  Locate  tne  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  Use  a  temperature  sensor  with  a 
measurement  sensitivity  of  4  degrees 
Fahrenheit  or  0.75  percent  of  the 
temperature  value,  whichever  is  larger. 

(iii)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(iv)  If  a  gas  temperature  chart  recorder 
is  used,  it  must  have  a  measiu"ement 
sensitivity  in  the  minor  division  of  at 
least  20  degrees  Fahrenheit. 

(v)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperatiu-e  sensor  must  yield  a 
reading  within  30  degrees  Fahrenheit  of 
the  process  temperature  sensor's 
reading. 

(vi)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
maximum  operating  temperature  range 
or  install  a  new  temperature  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity  and  electrical 
connections  for  continuity,  oxidation, 
and  galvanic  corrosion. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  must  monitor  the  total 
regeneration  desorbing  gas  (e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)(3)  through  (5)  and  (d)(1) 
and  (2)  of  this  section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  a 
measurement  sensitivity  of  plus  or 
minus  10  percent,  capable  of  recording 
the  total  regeneration  desorbing  gas 
mass  flow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  temperature 
monitor  must  have  a  measurement 
sensitivity  of  1  percent  of  the 
temperature  recorded  or  1  degree 
Fahrenheit,  whichever  is  greater,  and 
must  be  capable  of  recording  the 
temperature  within  1 5  minutes  of 
completing  any  carbon  bed  cooling 
cycle. 


(e)  Condensers.  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperature  emd  comply  with 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 

(1)  The  gas  temperature  monitor  must 
have  a  measurement  sensitivity  of  1 
percent  of  the  temperature  recorded  or 

1  degree  Fahrenheit,  whichever  is 
greater. 

(2)  The  temperature  monitor  must 
provide  a  gas  temperature  record  at  least 
once  every  15  minutes. 

(f)  Emission  capture  systems.  The 
captxu-e  system  monitoring  system  must 
comply  with  the  applicable 
requirements  in  paragraphs  (f)(1)  and  (2) 
of  this  section. 

(1)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)  and  (f)(l)(i)  through 
(iv)  of  this  section. 

(i)  Locate  a  flow  sensor  in  a  position 
that  provides  a  representative  flow 
measurement  in  the  duct  from  each 
capture  device  in  the  emission  capture 
system  to  the  add-on  control  device. 

(ii)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  distxirbances. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(2)  For  each  pressure  drop 
measurement  device,  you  must  comply 
with  the  requirements  in  paragraphs  (a) 
and  (f)(2)(i)  through  (vi)  of  this  section. 

■    (i)  Locate  the  pressiure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  drop  across  each  opening  you 
are  monitoring. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Check  pressure  tap  pluggage 
daily. 

(iv)  Using  an  inclined  manometer 
with  a  measurement  sensitivity  of 
0.0002  inch  water,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufactiirer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(vi)  At  least  monthly^  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(g)  Concentrators.  If  you  are  using  a 
concentrator,  such  as  a  zeolite  wheel  or 
rotary  carbon  bed  concentrator,  you 
must  comply  with  the  requirements  in 
paragraphs  (g)(1)  and  (2)  of  this  section. 
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(1)  You  must  install  a  temperature 
monitor  in  the  desorption  gas  stream. 
The  temperature  monitor  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)  of  this  section. 

(2)  You  must  install  a  device  to 
monitor  pressure  drop  across  the  zeolite 
wheel  or  rotarv'  carbon  bed.  The 
pressure  monitoring  device  must  meet 
the  requirements  in  paragraphs  (a)  and 
(g)(2)(i)  through  (vii)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 

pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(iv)  Check  the  pressure  tap  daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(vi)  Conduct  calioration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(vii)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

Other  Requirements  and  Information 

§  63.4980    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  (as  well  as  EPA)  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  should  contact  your  EPA 
Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  your  State,  local, 

or  tribal  agencv. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows: 

(1)  Approval  of  alternatives  to  the 
work  practice  standards  in  §  63.4893 
under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f),  and  as  defined  in  §  63.90. 


(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 


§  63.4981    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  CAA.  in  40  CFR  63.2,  the 
General  Provisions  of  this  part,  and  in 
this  section  as  follows: 

Add-on  control  means  an  air  pollution 
control  device,  such  as  a  thermal 
oxidizer  or  carbon  adsorber,  that 
reduces  pollution  in  an  air  stream  by 
destruction  or  removal  before  discharge 
to  the  atmosphere. 

Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
of  bonding  two  surfaces  together. 
Capture  device  means  a  hood, 
enclosure,  room,  floor  sweep,  or  other 
means  of  containing  or  collecting 
emissions  and  directing  those  emissions 
into  an  add-on  air  pollution  control 
device. 

Capture  efficiency  or  capture  system 
efficiency  means  the  portion  (expressed 
as  a  percentage)  of  the  pollutants  from 
an  emission  source  that  is  delivered  to 
an  add-on  control  device. 

Capture  system  means  one  or  more 
capture  devices  intended  to  collect 
emissions  generated  by  a  coating 
operation  in  the  use  of  coatings  or 
cleaning  materials,  both  at  the  point  of 
application  and  at  subsequent  points 
where  emissions  from  the  coatings  or 
cleaning  materials  occur,  such  as 
flashoff,  drv'ing.  or  curing.  As  used  in 
this  subpart,  multiple  capture  devices 
that  collect  emissions  generated  by  a 
coating  operation  are  considered  a 
single  capture  system. 

Cleaning  material  means  a  solvent 
used  to  remove  contaminants  and  other 
materials,  such  as  dirt,  grease,  oil.  and 
dried  or  wet  coating  (e.g..  depainting), 
from  a  substrate  before  or  after  coating 
application  or  from  equipment 
associated  with  a  coating  operation, 
such  as  spray  booths,  spray  guns,  racks, 
tanks,  and  hangers.  Thus,  it  includes 
any  cleaning  material  used  on  substrates 
or  equipment  or  both. 

Coating  means  a  material  applied  to  a 
substrate  for  decorative,  protective,  or 
functional  purposes.  Such  materials 
include,  but  are  not  limited  to,  paints, 
sealants,  caulks,  inks,  adhesives.  and 
maskants.  Decorative,  protective,  or 
functional  materials  that  consist  only  of 
protective  oils  for  metal,  acids,  bases,  or 
any  combination  of  these  substances  are 
not  considered  coatings  for  the  purposes 
of  this  subpart. 


Coating  operation  means  equipment 
used  to  apply  cleaning  materials  to  a 
substrate  to  prepare  it  for  coating 
application  or  to  remove  dried  coatmg 
(surface  preparation):  to  apply  coating  to 
a  substrate  (coating  application)  and  to 
dr>-  or  cure  the  coating  after  application; 
or  to  clean  coating  operation  equipment 
(equipment  cleaning).  A  single  coating 
operation  may  include  any  combination 
of  these  types  of  equipment,  but  always 
includes  at  least  the  point  at  which  a 
coating  or  cleaning  material  is  applied 
and  all  subsequent  points  in  the  affected 
source  where  organic  HAP  emissions 
from  that  coating  or  cleaning  material 
occur.  There  may  be  multiple  coating 
operations  in  anaffected  source.  Coating 
application  with  hand-held 
nonrefiUable  aerosol  containers, 
touchup  markers,  or  marking  pens  is  not 
a  coating  operation  for  the  purposes  of 
this  subpart. 

Coating  solids  means  the  nonvolatile 
portion  of  the  coating  that  makes  up  the 
dry  film. 

Contmuous  parameter  monitoring 
system  [CPMS]  means  the  total 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  subpart,  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  coating 
operation,  or  capture  system,  or  add-on 
control  device  parameters. 

Controlled  coating  operation  means  a 
coating  operation  from  which  some  or 
all  of  the  organic  HAP  emissions  are 
routed  through  an  emission  capture 
system  and  add-on  control  device. 
Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limit,  or  operating  limit,  or 
work  practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  an\-  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
or  operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
bv  this  subpart. 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Enclosure  means  a  structure  that 
surrounds  a  source  of  emissions  and 
captures  and  directs  the  emissions  to  an 
add-on  control  device. 
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Exempt  compound  means  a  specific 
compound  that  is  not  considered  a  VOC 
due  to  negligible  photochemical 
reactivity.  The  exempt  compounds  are 
listedin40CFR51.100{s). 

Manufacturer's  formulation  data 
means  data  on  a  material  (such  as  a 
coating)  that  are  supplied  by  the 
material  manufacturer  based  on 
knowledge  of  the  ingredients  used  to 
manufacture  that  material,  rather  than 
based  on  testing  of  the  material  with  the 
test  methods  specified  in  §  63.4941(a)(1) 
through  (3).  Manufacturer's  formulation 
data  may  include,  but  are  not  limited  to. 
information  on  density,  organic  HAP 
content,  volatile  organic  matter  content, 
and  coating  solids  content. 

Mass  fraction  of  organic  HAP  means 
the  ratio  of  the  mass  of  organic  HAP  to 
the  mass  of  a  material  in  which  it  is 
contained;  kg  of  organic  HAP  per  kg  of 
material. 

Month  means  a  calendar  month  or  a 
pre-specified  period  of  28  days  to  35 
days  to  allow  for  flexibility  in 
recordkeeping  when  data  are  based  on 
a  business  accounting  period. 

Organic  HAP  content  means  the  mass 
of  organic  HAP  per  volume  of  qpating 
solids  for  a  coating,  calculated  using 
Equation  1  of  §  63.4941.  The  organic 
HAP  content  is  determined  for  the 
coating  in  the  condition  it  is  in  when 
received  from  its  rnanufacturer  or 
supplier  and  does  not  account  for  any 
alteration  after  receipt. 

Permanent  total  enclosure  (PTE) 
means  a  permanently  installed 


enclosure  that  meets  the  criteria  of 
Method  204  of  appendix  M,  40  CFR  part 
51.  for  a  PTE  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  an 
add-on  control  device. 

Protective  oil  means  an  organic 
material  that  is  applied  to  metal  for  the 
purpose  of  providing  lubrication  or 
protection  from  corrosion  without 
forming  a  solid  film.  This  definition  of 
protective  oil  includes,  but  is  not 
limited  to,  lubricating  oils,  evaporative 
oils  (including  those  that  evaporate 
completely),  and  extrusion  oils. 

Research  or  laboratory  facility  means 
a  facility  whose  primary  purpose  is  for 
research  and  development  of  new 
processes  and  products,  that  is 
conducted  under  the  close  supervision 
of  technically  trained  personnel,  and  is 
not  engaged  in  the  manufacture  of  final 
or  intermediate  products  for  commercial 
purposes,  except  in  a  de  minimis 
manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Startup,  initial  means  the  first  time 
equipment  is  brought  online  in  a 
facility. 

Surface  preparation  means  use  of  a 
cleaning  material  on  a  portion  of  or  all 
of  a  substrate.  This  includes  use  of  a 
cleaning  material  to  remove  dried 
coating,  which  is  sometimes  called 
"depainting." 

Temporary  total  enclosure  means  an 
enclosure  constructed  for  the  purpose  of 
measuring  the  capture  efficiency  of 


pollutants  emitted  from  a  given  source 
as  defined  in  Method  204  of  appendix 
M,  40  CFR  part  51. 

Thinner  means  an  organic  solvent  that 
is  added  to  a  coating  after  the  coating  is 
received  from  the  supplier. 

Total  volatile  hydrocarbon  (TVH) 
means  the  total  amount  of  nonaqueous 
volatile  organic  matter  determined 
according  to  Methods  204  and  204A 
through  204F  of  appendix  M  to  40  CFR 
part  51  and  substituting  the  term  TVH 
each  place  in  the  methods  where  the 
term  VOC  is  used.  The  TVH  includes 
both  VOC  and  non-VOC. 

Uncontrolled  coating  operation  means 
a  coating  operation  from  which  none  of 
the  organic  HAP  emissions  are  routed 
through  an  emission  capture  system  and 
add-on  control  device. 

Volatile  organic  compound  (VOC) 
means  any  compound  defined  as  VOC 
in40CFR51.100(s). 

Volume  fraction  of  coating  solids 
means  the  ratio  of  the  volume  of  coating 
solids  (also  known  as  volume  of 
nonvolatiles]  to  the  volume  of  coating; 
liters  of  coating  solids  per  liter  of 
coating. 

Wastewater  means  water  that  is 
generated  in  a  coating  operation  and  is 
collected,  stored,  or  treated  prior  to 
being  discarded  or  discharged. 

Tables  to  Subpart  RRRR  of  Part  63 

If  you  are  required  to  comply  with 
operating  limits  by  §  63.4892,  you  must 
comply  with  the  applicable  operating 
limits  in  the  following  table: 


Table  1  to  Subpart  RRRR  of  Part  63.— Operating  Limits  if  Using  the  Emission  Rate  With  Add-on  Controls 

Option 


For  the  following  device  *  *  ' 

■ 
You  must  meet  the  following  operating  limit  *  '  * 

And  you  must  demonstrate  continuous  compliance 
with  the  operating  limit  by  *  *  * 

1.  thermal  oxidizer 

the  average  combustion  temperature  in  any  3-hour 
period  must  not  fail  below  the  combustion  tem- 
perature     limit      established      according      to 
§  63.4967(a). 

i.  collecting  the  combustion  temperature  data  ac- 
cording to  §  63.4968(c); 
ii.  reducing  the  data  to  3-hour  block  averages;  and 
iii.  maintaining  the  3-hour  average  combustion  at  or 
above  the  temperature  limit. 

2.  catalytic  oxidizer 

a   the  average  temperature  measured  just  before 
the  catalyst  bed  in  any  3-hour  period  must  not 
fall   below   the   limit   established   according   to 
§63  4967(b). 

b.  either  ensure  that  the  average  temperature  dif- 
ference catalyst  bed  in  any  3-hour  period  does 
not  fall  below  the  temperature  difference  limit  es- 
tablished according  to  §  63.4967(b)  or  develop 
and  implement  an  inspection  and  maintenance 
plan  according  to  §  63  4967(b)(3)  and  (4). 

i.  collecting  the  temperature  data  according  to 
§63.4968(0; 

ii.  reducing  the  data  to  3-hour  block  averages;  and 

iii.  maintaining  the  3-hour  average  temperature  be- 
fore the  catalyst  bed  at  or  above  the  temperature 
•     limit. 

i.  either  collecting  the  temperature  data  according 
to  across  the  §  63.4968(c),  reducing  the  data  to 
3-hour  block  averages,  and  maintaining  the  3- 
hour  average  temperature  difference  at  or  above 
the  temperature  difference  limit;  or 

ii.  complying  with  the  inspection  and  maintenance 
plan  developed  according  to  §  63.4967(b)(3)  and 
(4). 

3.  cartx)n  adsoft)er 

a.  the  total  regeneration  desort>ing  gas  (e.g.,  steam 
or  nitrogen)  mass  flow  for  each  cartwn  bed  re- 
generation cycle  must  not  fall  t)elow  the  total  re- 
generation desortjing  gas  mass  flow  limit  estab- 
lished according  to  § 63.4967(c). 

i.  measuring  the  total  regeneration  desorbing  gas 
(e.g.,  steam  or  nitrogen)  mass  flow  for  each  re- 
generation cycle  according  to  §  63.4968(d):  and 

ii.  maintaining  the  total  regeneration  desorbing  gas 
mass  flow  at  or  above  the  mass  flow  limit. 
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Table  1  to  Subpart  RRRR  of  Part  63.— Operating  Limits  if  Using  the  Emission  Rate  With  Add-on  Controls 

Option — Continued 


For  the  following  device 


You  must  meet  the  following  operating  limit 


And  you  must  demonstrate  continuous  compliance 
with  the  operating  limit  by  *  '   ' 


4.  condenser 


b.  the  temperature  of  the  carbon  bed.  after  com- 
pleting each  regeneration  and  any  cooling  cycle, 
must  not  exceed  the  carbon  bed  temperature 
limit  established  according  to  §63  4967(c) 


I,  measuring  the  temperature  of  the  carbon  bed, 
after  completing  each  regeneration  and  any  cool- 
ing cycle  according  to  §63  4968(d)  and 

II.  operating  the  carbon  beds  sucri  that  each  cartxjn 
bed  IS  not  returned  to  service  until  completing 
each  regeneration  and  any  coding  cycie  until  tne 
recorded  temperature  ot  the  carbon  bed  is  ai  or 
below  the  temperature  limit. 


the  average  condenser  outlet  (product  side)  gas 
temperature  in  any  3-hour  penod  must  not  ex- 
ceed the  temperature  limit  established  according 
to  §  63.4967(d). 


I  collecting  tne  condenser  outlet  (product  sidei  gas 
temperature  according  to  §63  4968iei 

II  reducing  the  data  to  3-hour  block  averages  and 
ill.  maintaining  the  3-hour  average  gas  tempierature 

at  the  outlet  at  or  below  the  temperature  limit 


5.  emission  capture  system  that  is  a 
PTE  according  to  §63,4965(a). 


the  direction  of  the  air  flow  at  all  times  must  be  into 
the  enclosure:  and  either  the  average  facial  ve- 
locity of  air  through  all  natural  draft  openings  m 
the  enclosure  must  be  at  least  200  feet  per 
minute;  or  the  pressure  drop  across  the  enclo- 
sure must  be  at  least  0.007  inch  H20,  as  estab- 
lished in  Method  204  of  appendix  M  to  40  CFR 
part  51. 


collecting  the  direction  of  air  flow,  and  either  the 
facial  velocity  of  air  through  all  natural  draft  ooen- 
ings  according  to  §63  4968(f)(1)  or  the  pressure 
drop  across  tne  enclosure  according  to 
§63  4968(f)(2)  and 

maintaining  the  facial  velocity  of  air  flow  througn 
all  natural  draft  openings  or  the  pressure  drop  at 
or  above  the  facial  velocity  limit  or  pressure  drop 
limit,  and  maintaining  the  direction  of  air  flow  mio 
the  enclosure  at  all  times 


6.  emission  capture  system  that  is  a 
PTE  according  to  §  63.4965(a). 


the  average  gas  volumetric  flow  rate  or  duct  static 
pressure  in  each  duct  between  a  capture  device 
and  add-on  control  device  inlet  in  any  3-hour  pe- 
riod must  not  fall  below  the  average  volumetnc 
flow  rate  or  duct  static  pressure  limit  established 
for  that  capture  device  according  to  §63. 4967(e) 


collecting  the  gas  volumetnc  flow  rate  or  duct 
static  pressure  for  each  not  capture  device  ac- 
cording to  §63  4968(f), 

reducing  the  data  to  3-hour  block  averages  and 
maintaining  the  3-hour  average  gas  volumetnc 
flow  rate  or  duct  static  pressure  for  each  capture 
device  at  or  above  the  gas  volumetric  flow  rate  or 
duct  static  pressure  limit 


7,    concentrators, 
wheels      and 
adsort)ers. 


including    zeolite    a,  the  average  gas  temperature  of  the  desorption 
rotary      cartron  ,      concentrate  stream  in  any  3-hour  penod  must  not 
fall    below   the    limit    established    according    to 
I      §63  4967(g), 


the    temperature    data    according   to 


I  collecting 
63  4968(g). 

II  reducing  the  data  to  3-riour  block  averages  and 

III  maintaining  the  3-hour  average  temperature  at 
or  above  the  temperature  limit. 


b.  the  average  pressure  drop  of  the  dilute  stream 
across  the  concentrator  in  any  3-hour  penod 
must  not  tall  below  the  limit  established  accord- 
ing to  §  63.4967(g). 


I  collecting  the  pressure  drop  data  according  to 
§63  4968(g) 

II  reducing  the  pressure  drop  data  lo  3-hour  block 
averages;  and 

III.  maintaining  the  3-hour  average  pressure  drop  at 
or  above  the  pressure  drop  iimit 


You  must  comply  with  the  applicable 
General  Provisions  requirements 
according  to  the  following  table: 

TABLE  2  TO  Subpart  RRRR  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  RRRR 


Citation 


Subject 


Applicable  to  subpart 
RRRR 


Explanation 


§63.1{a)(1)-(14) 
§63.1(b)(1)-(3)  . 

§63.1(c)(1)  

§63.1(c)(2)-{3) 

§63.1(c)(4)-(5)  . 
§63.1(8)  

§63.2  

§63.3(aHc)  


General  Applicability  

Initial  Applicability  Determination  

Applicability  After  Standard  Established  

Applicability  of  Permit  Program  for  Area 
Sources. 

Extensions  and  Notifications 

Applicability  of  Permit  Program  Before  Rel- 
evant Standard  is  Set. 

Definitions  

Units  and  Abbreviations 


Yes.  I 

Yes  '  Applicability  to  subpart  RRRR  is  also  speci- 

'      tied  in  §  63  4881 . 


Yes. 
No  .. 


Yes. 
Yes. 

Yes 

Yes. 


Area    sources    are    not    subject    to    subpar; 
RRRR. 


Additional      definitions     are     specified     in 
§63  4981 
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Table  2  to  Subpart  RRRR  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  RRRR— Continued 


Citation 


Sub)ect 


Applicable  to  subpart 
RRRR 


Explanation 


§63.4(a)(1H5)  ;  Prohibited  Activities  

§63.4(bHc)  1  Circumvention/Severability 

§63, 5(a)  Construction/Reconstruction    

§63.5(b){1H6)  Requirements  for  Existing,  Newly  Con- 
structed, and  Reconstructed  Sources 

§  63.5(d) Application  for  Approval  of  Construction/Re- 
construction 

§63.5(e) Approval  of  Construction/Reconstruction  

§  63.5(f) Approval       of      Constaiction/Reconstruction 

Based  on  Pnor  State  Review 

§  63.6(a) Compliance  With  Standards  and  Maintenance 

Requirements — Applicability 

§63.6(b)(1)-(7)  Compliance  Dates  for  New  and  Recon- 
structed Sources 

§63.6(c)(1)-(5)  Compliance  Dates  for  Existing  Sources  


§63.6(e)(1H2)  Operation  and  Maintenance 

§63.6(e)(3)  Startup,  Shutdown,  and  Malfunction  Plan 


§63.6(f)(1)  Compliance  Except  Dunng  Startup.  Shut- 
down, Mallunction 

§  63.6(f)(2)-{3)  Methods  for  Detemiining  Compliance  

§63.6(g)(1H3)  1  Use  of  an  Alternative  Standard  

§63.6(h) Compliance    With    Opacity/Visible    Emission 

Standards. 


§63.6<i)(1H16) 

§63.6{j)  

§63.7(a)(1)  


§  63.7(a)(2) 


§  63.7(a)(3)  

§63.7(bHe)  ... 

§63.7(f) 

§63.7(gHh)  ... 

§63.8(a)(1H3) 


§  63.8(a)(4)  

§63.8(b) 

§  63.8(0(1  H3) 


§63.8(0(4) 


Extension  of  Compliance  

Presidential  Compliance  Exemption  

Performance    Test    Requirements — Applica- 
bility. 


Performance  Test  Requirements — Dates 


Performance  Tests  Required  by  the  Adminis- 
trator 

Performance  Test  Requirements — Notifica- 
tion, Quality  Assurance,  Facilities  Nec- 
essary tor  Safe  Testing,  Conditions  During 
Test. 

Performance  Test  Requirements — Use  of  Al- 
ternative Test  Method 

Performance  TestRequirements — Data  Anal- 
ysis, Recordkeeping,  Reporting,  Waiver  of 
Test. 

Monitoring  Requirements — Applicability  


Additional  Monitonng  Requirements 


Conduct  of  Monitoring 

Continuous  Monitoring  System  (CMS)  Oper- 
ation and  Maintenance. 


CMSs 


Yes. 
Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes 

Yes 

Yes. 
Yes 

Yes 

Yes. 
Yes. 
No  .. 


Yes. 
Yes. 
Yes 


Yes 


Yes. 
Yes 

Yes 
Yes 

Yes 


Section   63.4883   specifies   the   compliance 

dates. 
Section   63.4883   specifies   the   compliance 

dates. 

Only  sources  using  an  add-on  control  device 
to  comply  with  the  standard  must  complete 
startup,  shutdown,  and  malfunction  plans. 

Applies  only  to  sources  using  an  add-on  and 
control  device  to  comply  with  the  standard. 


Subpart  RRRR  does  not  establish  opacity 
standards  and  does  not  require  continuous 
opacity  monitoring  systems  (COMS). 


Applies  to  all  affected  sources.  Additional  re- 
quirements for  performance  testing  are 
specified  in  §§63.4964,  63.4965,  and 
63.4966. 

Applies  only  to  performance  tests  for  capture 
system  and  control  device  efficiency  at 
sources  using  these  to  comply  with  the 
standard.  Section  63.4960  specifies  the 
schedule  for  performance  test  requirements 
that  are  earlier  than  those  specified  in 
63.7(a)(2). 


Applies  only  to  performance  tests  for  capture 
system  and  add-on  control  device  effi- 
ciency at  sources  using  these  to  comply 
with  the  standard. 

Applies  to  all  test  methods  except  those  used 
to  determine  capture  system  efficiency. 

Applies  only  to  performance  tests  for  capture 
system  and  add-on  control  device  effi- 
ciency at  sources  using  these  to  comply 
with  ttie  standard. 

Applies  only  to  monitoring  of  capture  system 
and  add-on  control  device  efficiency  at 
sources  using  these  to  comply  with  the 
standard.  Additional  requirements  for  moni- 
toring are  specified  in  §  63.4968. 

Subpart  RRRR  does  not  have  monitoring  re- 
quirements for  flares. 

Applies  only  to  monitoring  of  capture  system 
and  add-on  control  device  efficiency  at 
sources  using  these  to  comply  with  the 
standard.  Additional  requirements  for  CMS 
operations  and  maintenance  are  specified 
in  §63.4968. 

Section  63.4968  specifies  the  requirements 
for  tfie  operation  of  CMS  for  capture  sys- 
tems and  add-on  control  devices  at 
sources  using  these  to  comply. 
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Table  2  to  Subpart  RRRR  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  RRRR— Continued 


Citation 


Subject 


Applicable  to  subpart 
RRRR 


Explanation 


§63. 8(c)(5)   COMS 

§63. 8(c)(6)  CMS  Requirements 


No  

No 


Subpart  RRRR  does  not  have  opacity  or  \>isi- 

bie  emission  standards 
Section  63  4968  specftes  tne   requirements 
tor  monitoring  systems  for  capture  systems 
and    add-on    control    devices    at    sources 
using  tnese  to  comply 


Yes. 


§63  8^c)(7)   CMS  Out-of-Conirol  Penods       ,  r-.e 

R63  8(c)(8)        CMS  Out-of-Control  Periods  reporting  "  No Section  63  4920  requires  reponmg  o*  CMS 

oui-of-contro'  penods 

§63.8(d)-(e)  Quality  Control  Program  and  CMS  Pertorm-     No  ^  SuDoart  RRRR^does  "^Q^, '!'?^r!„'!^l.l!!.°' 

ance  Evaluation  "     " "  "  '     ""  "        """ 

§63  8(f)(1)-(5)  Use  of  an  Alternative  Monitonng  Method  Yes. 

§63  8(f)(6)  Alternative  to  Relative  Accuracy  Test 


continjous  emissions  monitonng  systems 


§63.8(g)(1)-(5)  Data  Reduction 


No  Subpart  RRRR  does  not  require  the  use  of 

continuous  emissions  monitoring  systems 

No Sections  63  4967  and  63  4968  specify  moni- 
toring data  reduction 


§63.9(a)-(d) 


Notification  Requirements  Yes 


§63  9(e)  Notification  of  Performance  Test  Yes 


Applies  only  to  capture  system  and  add-on 
control  device  performance  tests  at 
sources  usmg  tnese  to  comply  with  the 
standard 
Notification  of  Visible  Emissions/Opacity  Test  No  Subpart  RRRR  does  not  nave  opacity  or  visi- 
ble emission  standards 
Subpart  RRRR  does  not  require  the  use  of 
continuous  emissions  monitormg  systems 

Notification  of  Compliance  Status  ,  Yes  ,  Section  63  4910  specifies  the  dates  for  sub- 
mitting the  notification  ot  compliance  sta- 
tus. 


§63. 9(f)  

§63.9(g)(1)-(3)  Additional  Notifications  When  Using  CMS 

§63. 9(h)  


No 


§63.9(0  Adjustment  of  Submittal  Deadlines Yes 

§63.9(j)  Change  in  Previous  Information    Yes. 

§63. 10(a) Recordkeeping/Reporting— Applicability     and  Yes 

General  Information 

563  10(b)(1)  General  Recordkeeping  Requirements  Yes    Additional     requirements     are     specified     ^n 

^         ^   '^   '   §§63  4930  and  63  4931 

§63  10(b)(2)(i)-(v)  Recordkeeping    Relevant    Startup,    to    Shut-  Yes  Requirements  tor  Startup   Startup   Shutdown 


§63.10(b)(2)(vi)-(xi) 

§63.10(b)(2)(xii)  

§63.10(b)(2)(xiii)  


§63.10(b)(2)(xiv) 
§63.10(b)(3)  


down,  and  Malfunction  Penods  and  CMS. 


I  Yes 

Records [  Yes. 

No  .. 


§63.10(c)(1)-(6) 
§63.10(c)(7)-(8) 


Yes 

Recordkeeping  Requirements  for  Applicability    Yes 

Determinations 
Additional   Recordkeeping   Requirements  for     Yes 

Sources  with  CMS 

I  No  .. 


and  Malfunction  records  only  apply  to  add- 
on control  devices  used  to  comply  with  the 
standard 


Subpart  RRRR  does  not  require  the  use  of 
continuous  emissions  monitoring  systems 


§63.10(c)(9)-(15)  

§63. 10(d)(1)  General  Reporting  Requirements 


§63. 10(d)(2) 


Report  of  Performance  TesJ  Results  i  Yes 


§63. 10(d)(3)  Reporting  Opacity  or  Visible  Emissions  Ob-     No 

servations 
§63. 10(d)(4)  Progress  Reports  for  Sources  With  Compli-     Yes 

ance  Extensions 
§63. 10(d)(5)  Startup.  Shutdown,  and  Malfunction  Reports       Yes 


The      same      records      are      required      in 
§63  4920(a)(7i 

Yes 

Yes    Additional     requirements     are     spec  tied     m 

§63  4920 
Additional     'equ-rements     are     speci*'ec!     m 

§63  4920(bi 
Subpart  RRRR  does  not  require  opacity  or 
visible  emissions  obsenvfations 


§63.10(e)(1)-(2) 

§63.10(e)(3)  

§63.10(e)(4)  


§63. 10(f) 
§63.11   ... 


Additional  CMS  Reports  No 

Excess  Emissions/CMS  Performance  Reports     No 
COMS  Data  Reports No 


Recordkeeping/Reporting  Waiver  

Control  Device  Requirements/Flares 


Yes. 
No  .. 


§63.12  i  State  Authority  and  Delegations  Yes 


Applies   only   to   add-on   control   devices   at 

sources   using   these   to   comply   witn   the 

standard 
Subpart  RRRR  does  not  require  the  use  of 

continuous  emissions  monitonng  systems 
Section  63  4920(b)  specifies  the  contents  of 

periodic  compliance  reports 
Subpart  RRRR  does  not  specify  requirements 

for  opacity  or  COMS 

Subpart  RRRR  does  not  specify  use  of  flares 
for  compliance 


20248 


Federal  Register/ Vol.  67.  No.  79 /Wednesday.  April  24,  2002 / Proposed  Rules 


Table  2  to  Subpart  RRRR  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  RRRR— Continued 


Citation 


Subject 


§63.13  Addresses 

§63.14  I  Incorporation  by  Reference 


Applicable  to  subpart 
RRRR 


Yes. 
Yes. 


§63.15  I  Availability  of  Information/Confidentiality  |  Yes. 


You  may  use  the  mass  fraction  values  in  the  following  table  for  solvent  blends  for  which  you  do  not  have  test 
data  or  manufacturer's  formulation  data: 

Table  3  to  Subpart  RRRR  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  Solvents  and  Solvent 

Blends 


Solvent/Solvent  blend 


1.  Toluene  

2.  Xylene(s)  

3.  Hexane 

4.  n-Hexane 

5.  Ethylbenzene  

6.  Aliphatic  140  

7.  Aromatic  100 

8.  Aromatic  150 

9.  Aromatic  naptittia 

10.  Aromatic  solvent  

11.  Exempt  mineral  spirits  

12.  Ligroines  (VM  &  P) 

13.  Lactol  spirits 

14.  Low  aromatic  white  spirit  ... 

15.  Mineral  spirits 

16.  Hydrotreated  naphtha  

17.  Hydrotreated  light  distillate 

18.  Stoddard  solvent  

19.  Super  high-flash  naphtha  ... 

20.  Varsol  *  solvent  

21.  VM&  P  naphtha  

22.  Petroleum  distillate  mixture 


CAS.  No 


Average  or- 
ganic HAP 
mass  fraction 


108-88-3 
1330-20-7 
110-54-3 
110-54-3 
100-41-4 


64742-95-6 
64742-94-5 

8032-32-4 

8032-32-4 
64742-89-6 
64742-82-1 
64742-88-7 
64742-48-9 
64742^7-8 

8052-41-3 
64742-95-6 

8052-49-3 
64742-89-8 
68477-31-6 


1.0 

1.0 

0.5 

1.0 

1.0 

0 

0.02 

0.09 

0.02 

0.1 

0 

0 

0.15 

0 

0.01 

0 

0.001 

0.01 

0.05 

0.01 

0.06 

0.08 


Typical  organic  HAP,  percent  by  mass 


Toluene. 

Xylenes,  ethylbenzene. 

n-hexane 

n-hexane. 

Ethylbenzene. 

None. 

1%  xylene,  1%  cumene. 

Naphthalene. 

1  %  xylene,  1  %  cumene. 

Naphthalene. 

None. 

None. 

Toluene. 

None. 

Xylenes. 

None. 

Toluene. 

Xylenes. 

Xylenes. 

0.5%  xylenes,  0.5%  ethyl  benzene. 

3%  toluene,  3%  xylene. 

4%  naphthalene.  4%  biphenyl. 


You  may  use  the  mass  fraction  values  in  the  following  table  for  solvent  blends  for  which  you  do  not  have  test 
data  or  manufacturer's  formulation  data: 

Table  4  to  Subpart  RRRR  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  Petroleum  Solvent 

GROUPS'* 


Solvent  type 

Average  or- 
ganic HAP 
mass  frac- 
tion 

Typical  organic  HAP,  percent  by  mass 

Aliphatic" 

Aromatic^  

0.03 
006 

1%  Xylene,  1%  Toluene,  and  1%  Ethylbenzene. 
4%  Xylene,  1%  Toluene,  and  1%  Ethylbenzene. 

— 

"  Use  this  table  only  if  the  solvent  blend  does  not  match  any  of  the  solvent  blends  in  Table  3  to  this  subpart  and  you  only  know  whether  the 
blend  is  aliphatic  or  aromatic. 

"e.g..  Mineral  Spirits  135,  Mineral  Spmts  150  EC,  Naphtha,  Mixed  Hydrocartx>n,  Aliphatic  Hydrocaroon,  Aliphatic  Naphtha,  Naphthol  Spirits, 
Petroleum  Spirits,  Petroleum  Oil,  Petroleum  Naphtha.  Solvent  Naphtha.  Solvent  Blend. 

=  e.g..  Medium-flash  Naphtha.  High-flash  Naphtha.  Aromatic  Naphtha,  Light  Aromatic  Naphtha,  Light  Aromatic  Hydrocartwns,  Aromatic  Hydro- 
carbons, Light  Aromatic  Solvent. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20,  32,  and  35 

RIN  3150-AF74 

Medical  Use  of  Byproduct  Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  regarding  the  medical  use  of 
byproduct  material.  This  final  rule  is 
one  component  of  the  Commission's 
overall  program  for  revising  its 
regulator^'  framework  for  medical  use. 
The  overall  goals  of  this  program  are  to 
focus  NRC's  regulations  on  those 
medical  procedures  that  pose  the 
highest  risk  to  workers,  patients,  and  the 
public,  and  to  structure  its  regulations 
to  be  more  risk-informed  and  more 
performance-based,  consistent  with  the 
NRC's  "Strategic  Plan  for  Fiscal  Year 
1997-Fiscal  Year  2002." 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  October  24,  2002. 
ADDRESSES:  Documents  related  to  this 
rulemaking  may  be  examined  at  the 
NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23.  Rockville,  MD 
20852.  Available  documents  include  the 
final  environmental  assessment, 
regulatory  analvsis,  regulatory  flexibilitv 
analysis,  and  NUREG-1556,  Vol. 
9(draft).  "Consolidated  Guidance  About 
Materials  Licenses:  Program  Specific 
Guidance  About  Medical  Use  Licenses." 
Documents  created  or  received  at  the 
NRC  after  November  1. 1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm.html.  From  this  site,  the  public  can 
gain  entry  into  the  NRC's  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  For  more  information, 
contact  the  NRC  Public  Dociunent  Room 
(PDR)  Reference  staff  at  1-800-397- 
4209,  301-415-4737  or  by  E-mail  to 
pdt®nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001,  (301)  415-7608,  E-mail 
RWB@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Petition  for  Rulemaking 

III.  Summary  of  Public  Comments  and 
Responses  to  Comments 


IV.  Summary  of  Comments  on  Agreement 
State  Compatibility  and  Responses  to 
Comments 

V.  Summary  of  Changes  Made  Between  the 
Current  Part  35  and  the  Revised  Part  35 

VI.  Coordination  With  the  Advisory 
Committee  on  the  Medical  Uses  of  Isotopes 

VII.  Coordination  With  NRC  Agreement 
States 

VIII.  Consistency  With  Medical  Policy 
Statement 

IX.  Implementation 

X.  Issues  of  Compatibility  for  Agreement 
States 

XI.  Assessment  of  Federal  Regulations  and 
Policies  on  Families 

XII.  Finding  of  No  Significant  Environmental 
Impact:  Availability 

XIII.  Paperwork  Reduction  Act  Statement 

XIV.  Regulatory  Analysis 

XV.  Regulator,^  Flexibility  Analysis 

XVI.  Backfit  Analysis 

XVII.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

I.  Background 

Use  of  Byproduct  Material  in  Medicine 

Since  1946,  growth  in  the  medical 
applications  of  radioisotopes  has  been 
very  rapid  as  their  usefulness  has 
become  more  apparent  in  diagnosis, 
therapy,  and  medical  research.  Today, 
approximately  eleven  million  patients 
undergo  medical  procedures  involving 
byproduct  material  aimually. 

Current  medical  procedures  employ  a 
number  of  radionuclides  in  a  wide 
variety  of  chemical  and  physical  forms. 
Nuclear  medicine  procedures  for 
diagnostic  and  therapeutic  applications 
involve  the  internal  administration  of 
radiolabeled  tracers.  Administration  of 
the  radiolabeled  tracers,  known  as 
radiopharmaceuticals,  may  be 
performed  by  intravenous  injection, 
inhalation,  or  oral  ingestion.  In  most 
cases,  diagnostic  nuclear  medicine 
involves  imaging  agents  used  for  the 
delineation  and  localization  of  organ 
tissues  by  scintigraphy  (e.g., 
technetium-99m  hydroxymethylene 
diphosphonate  used  as  a  bone  seeking 
radiopharmaceutical).  Organ  function 
may  be  determined  by  quantifying  the 
accumulation  of  radiopharmaceuticals 
in  organs  of  interest  (e.g.,  iodine-131 
uptake  studies  used  to  assess  thyroid 
function).  Therapeutic  nuclear  medicine 
may  use  various  radiopharmaceuticals 
for  the  treatment  of  disease  by  selective 
absorption  or  concentration  (e.g., 
iodine-131  used  to  treat  thyroid  cancer). 
Other  therapeutic  applications  may 
involve  the  use  of  radiopharmaceuticals 
in  colloidal  suspensions  for  the 
treatment  of  malignant  tumors  (e.g., 
phosphate-32  infusion  for  treatment  of 
peritoneal  or  pleural  effusions 
associated  with  malignant  txmiors). 

Since  the  early  1900s,  radiation 
therapy  has  become  one  of  the  major 


modalities  of  treatment  in  the 
management  of  neoplastic  disease, 
generally  referred  to  as  cancer. 
Radiation  therapy  may  also  be  used  as 
a  palliative  agent  in  the  medical 
treatment  process.  The  objective  of 
conventional  radiation  therapy  using  a 
teletherapy  sealed  source  is  to  deliver  a 
precisely  measured  dose  of  radiation  to 
a  defined  tumor  volume.  This  is  usually 
accomplished  by  delivering  a  dose  in 
daily  increments  over  several  weeks. 
External  beam  radiation  therapy  has 
evolved  using  innovative  technology 
that  has  led  to  the  development  of  the 
gamma  stereotactic  radiosurgery  device 
used  for  treatment  of  precisely  defined 
intracranial  targets  (e.g.,  brain  tumors 
and  arteriovenous  malformations). 
Brachytherapy  uses  a  variety  of 
smaller  sealed  sources  for  localized 
treatment  of  cancer.  Typically,  the 
sealed  sources  are  either  inserted  in  a 
cavity  (e.g.,  cesium-137  sources  used  for 
intracavitary  treatment  of  cervical 
cancer)  or  implanted  in  tissue  (e.g., 
iodine-125  seeds  used  for  interstitial 
treatment  of  prostate  cancer).  Various 
remote  afterloading  devices  have  been 
developed  for  low,  medium,  and  high 
dose-^ate  brachytherapy  treatments. 

State  and  Federal  Regulations 

Byproduct  material  and  radiation 
from  byproduct  material  are  regulated 
by  either  State  or  Federal  laws  and 
regulations.  The  principal  statutory 
authority  for  NRC's  regulation  of  the 
medical  use  of  byproduct  material  rests 
in  the  Atomic  Energy  Act  (AEA)  of 
1954.  as  amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  NRC's  medical  use  program 
includes  regulation  of  the  uses  of 
byproduct  material  in  medical 
diagnosis,  therapy,  and  research.  The 
NRC  regulates  the  administration  of 
byproduct  material  or  radiation  from 
byproduct  material  in  18  States,  the 
District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico,  and 
various  territories  of  the  United  States. 
There  are  approximately  1 700  NRC 
licensees  authorized  for  medical  use  of 
byproduct  material  under  10  CFR  Part 
35,  "Medical  Uses  of  Byproduct 
Material." 

Thirty-two  States  have  each  entered 
into  an  agreement  with  the  NRC  to 
regulate  the  use  of  byproduct  material 
(as  authorized  by  section  274  of  the 
Atomic  Energy  Act)  within  that  State. 
These  States  issue  licenses  for  certain 
diagnostic  and  therapeutic  uses  of 
radioactive  materials,  and  currently 
regulate  approximately  4200 
institutions,  e.g.,  hospitals,  clinics,  or 
physicians  in  private  practice.  For 
additional  information  on  the 
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Agreement  States'  regulatory  program 
refer  to  NRC's  Management  Directive 
(M.D.)  5.6,  "Integrated  Materials 
Performance  Evaluation  Program 
(IMPEP),"  and  M.D.  5.9,  "Adequacy  and 
Compatibility  of  Agreement  States 
Programs." 

Revision  of  NRC's  Regulatory  Program 

The  Commission  examined  the  issues 
surrounding  its  medical  use  program  in 
detail  during  a  1993  internal  senior 
management  review,  a  1996 
independent  external  review  by  the 
National  Academy  of  Sciences,  Institute 
of  Medicine,  and  the  Commission's 
Strategic  Assessment  and  Rebaselining 
Project  (SA).  In  particular,  medical 
oversight  was  addressed  in  the  SA 
Direction-Setting  Issue  Paper  Number  7 
(DSI  7)  (released  September  16,  1996). 
In  September  1997,  the  Commission 
issued  its  "Strategic  Plan"  (NUREG- 
1614,  Vol.  1)  which  stated  that  its  goal 
in  regulating  nuclear  materials  safety  is 
to  "prevent  radiation-related  deaths  or 
illnesses  due  to  civilian  use  of  source, 
byproduct,  and  special  nuclear 
materials." 

In  its  Staff  Requirements 
Memorandum  (SRM)— COMSECY-96- 
057,  "Materials/Medical  Oversight  (DSI 
7),"  dated  March  20,  1997.  the 
Commission  stated  that  it  supported 
continuation  of  the  ongoing  medical  use 
regulator\'  program  with  improvements, 
decreased  oversight  of  low-risk 
activities,  and  continued  emphasis  on 
high-risk  activities.  This  SRM  also 
directed  the  NRC  staff  to  revise  Part  35. 
associated  guidance  documents,  and,  if 
necessarv',  the  Commission's  1979 
Medical  Use  Policy  Statement  (MPS)  (44 
FR  8242;  February  9.  1979).  The 
Commission's  SRM  specifically  directed 
the  restructuring  of  Part  35  into  a  risk- 
informed,  more  performance-based 
regulation.  In  addition,  the  Commission 
expressed  its  support  for  the  use  of  the 
NRC's  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI)  and 
professional  medical  organizations  and 
societies  in  the  revision  of  Part  35  and 
the  MPS. 

Based  on  the  Commission's  direction 
in  this  SRM,  the  process  used  by  the 
NRC  staff  to  develop  the  proposed  rule 
and  policy  statement  provided  more 
opportunity  for  input  from  potentially 
affected  parties  than  the  normal  notice 
and  comment  rulemaking  process.  The 
process  included  a  number  of  public 
meetings  and  workshops  with 
stakeholders  and  other  affected  parties, 
the  ACMUI.  Agreement  States,  and 
professional  medical  societies  and 
organizations.  See  the  proposed  rule 
and  policy  statement  published  in  the 


Federal  Register  (63  FR  43516;  63  FR 
43580;  August  13,  1998). 

The  Commission,  in  its  SRM  of  June 
30.  1997.  SECY-97-1 15— "Program  for 
Revision  of  10  CFR  Part  35,  'Medical 
Uses  of  Byproduct  Material'  and 
Associated  Federal  Register  Notice," 
approved  the  NRC  staffs  proposed  plan 
for  the  revision  of  Part  35.  In  a 
document  published  in  the  Federal 
Register.  "Medical  Use  of  Byproduct 
Material:  Issues  and  Request  for  Public 
Input"  (62  FR  42219-42220;  August 
6,1997),  the  Commission  solicited  early 
public  input  on  the  proposed 
rulemaking. 

The  proposed  revisions  of  Part  35  and 
the  MPS  that  were  developed  in 
response  to  the  Commission's  SRMs 
were  published  for  a  90-day  public 
comment  period  on  August  13.  1998  (63 
FR  43516  and  63  FR  43580).  The 
comment  period  was  later  extended  by 
30  days  (63  FR  64829:  November  23, 
1998)  at  the  request  of  stakeholders.  The 
document  presenting  the  contemplated 
revision  of  Part  35  solicited  public 
comment  on  the  proposed  rule; 
discussed  the  issues  that  were 
considered  diu-ing  the  development  of 
the  proposed  rule  and  associated 
guidance;  and  summarized  the  input 
that  was  received  from  the  public, 
potentially  affected  parties,  the  ACMUI. 
and  professional  medical  organizations. 
These  issues  included  patient 
notification,  precursor  events.  Radiation 
Safety  Committee,  quality  management 
program,  and  training  and  experience 
for  authorized  users. 

In  addition  to  publishing  the 
proposed  rule  and  MPS  in  the  Federal 
Register  for  comment,  the  Commission 
also  held  facilitated  public  meetings 
during  the  comment  period  to  discuss 
the  Commission's  resolution  of  the 
major  issues.  Publicly  noticed 
workshops  were  held  in  San  Francisco. 
CA,  on  August  19-20.  1998.  in  Kansas 
City.  MO,  on  September  16-17.  1998. 
and  in  Rockville.  MD.  on  October  21- 
22.  1998.  The  Commission  also  held  a 
public  workshop  in  February  1999  to 
solicit  additional  comments  on 
implementation  issues  associated  with 
the  proposed  revisions  to  the  training 
and  experience  requirements.  The 
Commission  was  specifically  interested 
in  information  on  the  process  and 
criteria  for  approving  medical  and  other 
specialty  boards  and  examining 
organizations  and  entities.  The  four 
public  workshops  are  summarized  in 
"Summarv-  of  Public  Meeting  on 
Proposed  Revisions  to  Part  35  and  the 
NRC's  Medical  Policv  Statement."  San 
Francisco,  CA.  August  19-20. 1998 
(September  11,  1998):  "Summar\'  of 
Public  Meeting  on  Proposed  Revisions 


to  10  CFR  Part  35.  "Medical  Use  of 
Byproduct  Material"  and  the  NRC's 
Medical  Policv  Statement,"  Kansas  City, 
MO.  September  16-17.  1998  (October 
12.  1998);  "Summar\'  of  Public  Meeting 
on  Proposed  Revisions  to  10  CFR  Part 
35.  "Medical  Use  of  Byproduct 
Material"  and  the  NRC's  Medical  Policy 
Statement.  "  Rockville.  MD.  October  21- 
22.  1998  (November  18.  1998);  and 
"Summan,'  of  Discussion;  Facilitated 
Part  35  Public  Meeting  with 
Representatives  of  the  Medical  Boards 
Held  in  Rockville,  Mar>land.  February 
17-18,  1999"  (April  7,  1999)  The 
summary  documents  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  One  White  Flint  North,  11555 
Rockville  Pike.  Room  0-1  F23, 
Rockville,  MD  20852  Single  copies  of 
the  summar>'  documents  are  available 
from  the  persons  indicated  in  the  For 
Further  Information  Contact  section  of 
this  document. 

The  comments  received  at  the 
workshops  and  the  comments  received 
in  response  to  the  proposed  rule  were 
all  carefully  considered  by  the  Part  35 
Working  and  Steering  Groups  in 
developing  the  final  rule.  Section  III, 
Summar\'  of  Public  Comments  and 
Responses  to  Comments,  in  the 
SUPPLEMENTARY  INFORMATION  in  this 
document,  includes  a  summary  of  the 
comments  and  the  NRC  staffs  responses 
to  them. 

In  Februar>  1999.  the  ACMUI 
diagnostic  and  therapeutic 
subcommittees  held  public  meetings  to 
review  the  public  comments  and  the 
NRC  staffs  first  draft  of  the  final  rule 
that  addressed  the  comments  The  full 
ACMUI  held  a  public  meeting  in  March 
1999  to  discuss  specific  issues  that  the 
Part  35  Working  Group  wanted  the 
ACMUI  to  review  and  comment  on 
before  a  draft  final  rule  was  forwarded 
for  Commission  consideration.  The 
ACMUI  presented  its  position  on  these 
and  other  issues  at  their  annual  briefing 
of  the  Commission  in  March  1999.  hi 
October  1999  and  Februar>'  2002,  the 
ACMUI  briefed  the  Commission  on 
specific  issues  that  it  wanted  to  bring  to 
the  Commission's  attention.  For 
additional  information  on  the  ACMUI's 
position  on  the  rulemaking  and 
associated  issues  refer  to  Section  VI. 
Coordination  with  the  Advi.sor>- 
Committee  on  the  Medical  Uses  of 
Isotopes,  in  the  SUPPLEMENTARY 
INFORMATION  in  this  document 

The  Agreement  States  were  involved 
throughout  the  rulemaking  process. 
Both  the  Working  Group  and  Steering 
Group  that  developed  the  revision  of 
Part  35  included  representatives  of  the 
Agreement  States.  A  draft  compatibility 
chart  for  Agreement  States'  regulations 
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was  published  for  comment  with  the 
proposed  rule  (63  FR  43516.  August  13. 
1998).  The  NRC  staff  discussed  the 
States'  rulemaking  issues  with 
representatives  of  the  Agreement  States 
at  the  1999  annual  meeting  of  the 
Organization  of  Agreement  States.  For 
additional  information  refers  to  Section 
IV,  Summary  of  Comments  on 
Agreement  State  Compatibility  and 
Responses  to  Conmients:  Section  VI. 
Coordination  with  NRC  Agreement 
States;  and  Section  X.  Issues  of 
Compatibility  for  Agreement  States,  in 
the  SUPPLEMENTARY  INFORMATION  in  this 
document. 

As  the  Commission  readied  the  final 
rule  for  publication  in  the  Federal 
Register,  Congress  directed  NRC  not  to 
implement  or  enforce  certain  parts  of 
revised  Part  35  relating  to  diagnostic 
nuclear  medicine  until  after  the  NRC 
submitted  a  report  to  Congress 
explaining  why  the  regulatory  burden 
associated  with  the  rule  could  not  be 
reduced  further  without  adversely 
affecting  the  public  health  and  safety. 
"Energy  and  Water  Development 
Appropriations  Act,  2002,"  (Pub.  L. 
107-66).  The  NRC  transmitted  the 
report  to  Congress  on  February  11,  2002. 
That  report  concludes  that  further 
reduction  of  regulatory  burden  beyond 
that  currently  proposed  in  the  revised 
rule  has  the  potential  to  increase  the 
risk  to  public  health  and  safety. 
Although  the  Act  permitted  NRC  to 
implement  some  aspects  of  the  revised 
rule  before  submitting  the  report,  NRC 
chose  not  to  implement  any  portion  of 
the  revised  rule  until  after  its  report  was 
submitted. 

Nevertheless,  the  NRC  acknowledges 
that  stakeholders  have  identified 
substantial  concerns  related  to  the 
perceived  burden  of  the  implementing 
guidance  and  inspection  programs. 
Therefore,  the  NRC  is  committed  to  a 
program,  with  public  and  stakeholder 
participation,  to  improve  the  licensing 
and  inspection  guidance  to  enhance  the 
bxirden  reduction  offered  by  revised  Part 
35.  The  NRC  noticed  the  availability  of 
revised  draft  NUREG-1556,  Volume  9, 
for  public  comment  (67  FR  16467;  April 
5,  2002);  the  comment  period  ends  on 
Jime  4,  2002.  In  addition,  consideration 
of  future  rule  changes  will  remain 
possible  through  the  NRC's  established 
rulemaking  procedures  as  experience 
with  the  new  rule  is  gained  by  both  the 
NRC  and  our  licensees. 

In  addition  to  the  revision  of  Part  35, 
the  Commission  published  the  revision 
of  its  policy  statement  on  the  Medical 
Use  of  Byproduct  Material  (MPS)  (65  FR 
47654;  August  3,  2000).  The  revision  of 
the  MPS  is  another  component  of  the 
Commission's  overall  program  for 


revising  its  regulatory  framework  for 
medical  use.  The  revision  of  Part  35  is 
consistent  with  the  revision  of  the  MPS. 
Section  VIII,  Consistency  with  the 
Medical  Policy  Statement,  in  the 
SUPPLEMENTARY  INFORMATION  in  this 
document,  addresses  the  consistency  of 
the  final  rule  with  each  statement  in  the 
revised  MPS. 

The  Commission  is  also  concurrently 
publishing,  in  a  separate  document  in 
this  Federal  Register,  a  modification  of 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions,"  NUREG-1600,  to  revise  the 
examples  of  severity  levels  for  Part  35 
violations  to  reflect  the  revised  medical 
use  requirements  in  the  final  rule.  These 
examples  are  used  in  the  enforcement 
process  to  provide  guidance  for 
determining  the  significance  of  a 
particular  violation. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  of 
1995.  Public  Law  104-113,  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  laws  or 
otherwise  impractical.  In  COMSECY- 
96-057.  "Materials/Medical  Oversight 
(DSI  7),"  the  Commission  specifically 
directed  the  NRC  staff  to  examine  the 
viability  of  using  or  referencing 
available  industry  guidance  and 
standards,  within  Part  35  and  related 
guidance,  to  the  extent  that  they  meet 
NRC's  needs.  In  addition.  Statement  4  in 
the  revised  medical  use  policy 
statement  provides  that  the  NRC 
regulatory  approach  consider  industry 
and  professional  standards  that  define 
acceptable  approaches  of  achieving 
radiation  safety. 

In  developing  this  final  rule,  the  NRC 
staff  reviewed  the  technical  literature  to 
identify  consensus  standards  and/or 
protocols  that  could  be  used  or 
referenced  either  in  the  regulation  or 
associated  guidance  document.  This 
process  included  reviewing  dociunents 
of  the  official  standards  consensus 
bodies  that  are  identified  on  the 
National  Institutes  of  Standards  and 
Technology  website,  e.g.,  the  American 
National  Standards  Institute  (ANSI).  In 
addition,  the  NRC  staff  reviewed 
protocols  developed  by  technical 
professional  societies  that  use  a 
consensus  process  within  their  own 
organization,  e.g.,  the  American 
Association  of  Physicists  in  Medicine 
(AAPM).  The  NRC  staff  determined  that 
voluntary  consensus  standards  exist  that 
met  certain  objectives  in  the  final  rule. 
Therefore,  the  NRC  staff  did  not  develop 


government-unique  standards.  The 
requirements  in  the  final  rule  are,  for 
the  most  part,  performance-based  and 
state  the  objectives  to  be  achieved.  This 
approach  allows  the  licensee  to  select 
among  various  performance  standards  to 
meet  the  objectives  of  the  regulation. 
This  approach  is  consistent  with  the 
Commission's  goal  to  develop  more 
performance-based  regulations.  The 
Commission  believes  that  this  approach 
will  provide  medical  use  licensees  with 
significant  flexibility  in  designing  their 
radiation  protection  programs. 

For  additional  information  on  how 
consensus  standards  were  used  in  the 
development  of  the  final  rule  refer  to 
Section  III,  Summary  of  Public 
Comments  and  Responses  to  Comments 
in  the  SUPPLEMENTARY  INFORMATION  in 
this  doctiment. 

n.  Petitioiis  for  Rulemaking  (PRM) 

PRM-20-24 

The  final  rule  completes  action  on  a 
Petition  for  Rulemaking  (PRM)  filed  by 
the  University  of  Cincinnati,  dated  April  < 
7,1996  (PRM  20-24),  because  of  its 
pertinence  to  Part  35.  The  petitioner 
basically  requested  that  the  NRC  amend 
10  CFR  20.1301,  "Dose  limits  for 
individual  members  of  the  public"  to: 

(1)  Provide  medical  use  licensees  the 
discretion  to  permit  those  visitors 
determined  by  the  physician  to  be 
necessary  for  the  emotional  or  physical 
support  of  the  patient  to  receive  up  to 

5  mSv  (  0.5  rem)  (e.g.,  parents  of  very 
yoimg  radiation  therapy  patients,  close 
family  members  of  elderly  patients,  or 
other  persons  who  could  provide 
emotional  support  to  the  patient); 

(2)  Exclude  pregnant  women  and 
individuals  younger  than  18  years  of  age 
from  receiving  a  dose  in  excess  of  1  mSv 
(0.1  rem); 

(3)  Document  compliance  by  issuing  a 
radiation  dose  monitoring  device  (i.e.. 
pocket  dosimeter,  film  badge.  TLD.  or 
electronic  dosimeter)  to  each  specified 
visitor;  and 

(4)  Require  licensees  to  instruct 
visitors  about  radiation  safety. 

On  June  21, 1996  (61  FR  31874).  the 
NRC  published  a  notice  of  receipt  and 
a  request  for  conunent  on  this  petition 
for  rulemaking.  The  comments  received 
in  response  to  that  dociunent  were 
discussed  in  the  August  13. 1998. 
proposed  rule  (63  FR  43516).  Additional 
conunents  on  the  petition  were  received 
in  response  to  the  request  for  conunents 
on  the  proposed  rule  and  are  discussed 
in  Section  ID,  Part  III  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
dociunent. 

The  NRC  reviewed  the  petitioner's 
request  and  conunents  received  on  the 
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petition  and  believes  there  is  merit  in 
granting  the  petition  in  part.  The  final 
rule  responds  to  the  petition  by 
amending  §  20.1301  to  allow  a  licensee 
the  discretion  to  permit  visitors  to 
receive  up  to  5  mSv  (0.5  rem)  in  a  year 
from  exposure  to  hospitalized  radiation 
patients,  i.e.,  individuals  who  cannot  be 
released  under  §  35.75.  We  believe  the 
emotional  benefit  to  the  patient  or  the 
visitor  outweighs  any  increase  in 
radiation  risk  to  the  visitor.  In  addition, 
we  believe  that  the  authorized  user  (AU) 
is  the  appropriate  individual  to 
evaluate,  on  a  case-by-case  basis,  the 
merits  of  allowing  a  visitor  to 
potentially  receive  this  additional  dose 
and  would  do  so  only  when  it  is 
warranted  by  the  situation.  AUs  have 
the  primary  responsibility  for  the  health 
and  safety  of  their  patients.  They  are 
also  responsible  for  determining, 
depending  on  the  patient's  condition, 
whether  individuals  can  visit  patients 
and  with  what  limitations.  Therefore, 
we  believe  the  AU  should  determine 
whether  a  visitor  is  allowed  to  receive 
a  dose  up  to  5  mSv  (0.5  rem). 

The  NRC  did  not  grant  request  (2)  of 
the  petition  that  NRC  exclude  pregnant 
women  and  individuals  younger  than  18 
years  of  age  from  receiving  a  dose  in 
excess  of  1  mSv  (0.1  rem).  Pregnant 
visitors  are  not  excluded  automatically 
from  visiting  individuals  who  cannot  be 
released  under  §  35.75.  The  pregnant 
visitor  is  subject  to  the  same  exposure 
limits  that  are  applied  to  any  other  adult 
member  of  the  public.  The  reasons  for 
not  excluding  pregnant  visitors  are  two- 
fold. First,  as  noted  in  National  Council 
on  Radiation  Protection  and 
Measurements  (NCRP)  Commentary  No. 
11  (Dose  Limits  for  Individuals  Who 
Receive  Exposure  from  Radionuclide 
Therapy  Patients.  1995),  members  of  a 
radionuclide  therapy  patient's  family 
are  likely  to  perceive  that  visitors  will 
benefit  from  providing  emotional  and 
physical  support  to  the  patient  dvu-ing 
their  treatment,  and  these  visitors  are 
likely  to  be  willing  to  bear  greater  risk 
in  order  to  achieve  that  benefit.  Second, 
declaration  of  pregnancy  by  a 
prospective  visitor  is  strictly  voluntary. 
If  a  prospective  visitor  does  not 
voluntarily  declare  her  pregnant  status, 
the  AU  is  not  expected  to  demand 
confirmation  of  the  visitor's 
nonpregnant  status. 

The  NRC  also  did  not  grant  request  (3) 
of  the  petition  that  compliance  be 
documented  by  use  of  a  radiation  dose 
monitoring  device  (i.e.,  pocket 
dosimeter,  film  badge,  TLD,  or 
electronic  dosimeter)  by  each  specified 
visitor.  The  Commission  does  not 
intend  to  require  monitoring  and 
recording  of  individual  doses  to  visitors 


of  hospitalized  radiation  patients.  The 
NRC  evaluated  the  costs  associated  with 
monitoring  doses  to  visitors  versus  the 
benefits  derived  and  determined  that,  at 
these  low  doses,  monitoring  is  not 
justified.  However,  this  does  not 
preclude  the  licensee  from  monitoring 
and  recording  doses  to  visitors. 

The  NRC  also  did  not  grant  request  (4) 
of  the  petition  that  licensees  be  required 
to  instruct  visitors  about  radiation 
safety.  We  believe  that  licensees  should 
have  flexibility  in  determining  how  they 
will  effectively  limit  radiation  exposure 
of  the  visitors  to  levels  that  are  as  low 
as  is  reasonably  achievable. 

This  completes  action  on  PRM-20-24. 

PRM-35~16 

On  January  11,  2001,  the  NRC 
docketed  a  January  3,  2001,  letter  from 
Donald  A.  Podoloff,  MD.  of  the 
American  College  of  Nuclear 
Physicians,  and  Jonathan  M.  Links,  PhD. 
of  the  Society  of  Nuclear  Medicine,  to 
the  Office  of  the  Secretary,  as  a  petition 
for  rulemaking  under  10  CFR  2.802 
(PRM-35-16).  The  petitioners  requested 
that  the  Commission:  rescind  its 
approval  of  the  NRC  staffs  proposed 
revision  to  10  CFR  Part  35,  "Medical 
Use  of  Byproduct  Material";  revoke  all 
of  10  CFR  Part  35,  except  for  specifically 
identified  requirements:  and  institute  a 
new  rulemaking  proceeding  to  adopt  a 
regulatory  scheme  for  the  use  of 
byproduct  material  in  diagnostic 
nuclear  medicine  that  reflects  the 
discipline's  "unparalleled  and 
undisputed  safety  record.  " 

The  petitioners  believe  that  the 
requested  changes  would  benefit  the 
public  in  two  ways.  First,  substantial 
requirements  for  physicians'  education, 
training,  and  experience,  as  well  as 
appropriate  evidence  of  mastery  by 
testing  would  improve  the  knowledge 
and  abilities  of  physicians  offering 
diagnostic  nuclear  medicine.  Second, 
costs  to  the  health  care  system  would 
decrease  without  any  decrease  in  safety 

The  NRC  denied  the  petition  because: 

(1)  The  Commission  approved  the 
final  rule  addressing  the  issues  raised  in 
the  petition  after  an  extensive 
rulemaking  process  that  provided  an 
unprecedented  level  of  enhanced 
stakeholder  and  public  participation: 

(2)  The  Commission  believed  that  the 
ACNP/SNM  had  many  opportunities  to 
present  their  concerns  and  suggestions 
as  part  of  that  process  and  did  so:  and 

(3)  The  petition  did  not  appear  to 
present  any  significant  new  information 
or  recommendations  that  the 
Commission  has  not  already  considered. 

This  completes  action  on  PRM-35-16. 


m.  Summary  of  Public  Comments  and 
Responses  to  Comments 

This  section  summarizes  the  written 
and  oral  comments  that  we  received  on 
the  proposed  rule  and  provides 
responses  to  these  comments  Part  I 
contain  a  list  of  the  acronyms  used  in 
this  section.  Part  II  discusses  general 
issues  that  were  considered  during  the 
rulemaking.  Part  III  discusses  specific 
comments  on  the  proposed  rule. 

Part  I — Acronyms 

The  following  acronyms  are  used  in 
the  discussion  of  both  the  general  and 
specific  comments. 
AAPM     American  Association  of 

Physicists  in  Medicine 
ABHP    American  Board  of  Health 

Physics 
ABR    American  Board  of  Radiolog>- 
ABMS    American  Board  of  Medical 

Specialities 
ABNM    American  Board  of  Nuclear 

Medicine 
ACGME    Accreditation  Council  for 

Graduate  Medical  Education 
ACMP    American  College  of  Medical 

Physics 
ACMUI    Advison,'  Committee  on  the 

Medical  Uses  of  Isotopes 
ACR    American  College  of  Radiology 
ALARA    As  low  as  is  reasonably 

achievable 
AMP    Authorized  medical  physicist 
ANP    Authorized  nuclear  pharmacist 
ANSI     American  National  Standards 

Institute,  Inc. 
AO    Abnormal  Occurrence 
AU    Authorized  user 
FDA     Food  and  Drug  Administration 
Gy/h    Gray  per  hour 
GBq    Gigabecquerel 
HDR    High  dose-rate  remote  afterloader 
IDE     Investigational  Device  Exemption 
IMPEP     Integrated  Materials 

Performance  Evaluation  Program 
IND    Investigational  New  Drug 

Exemption 
INPO    Institute  for  Nuclear  Power 

Operations 
IRB     Institutional  Review  Board 
ICAHO     Joint  Commission  on  the 

Accreditation  of  Hospitals 

Organization 
LDR     Low  dose-rate  remote  afterloader 
MBq    Megabecquerel 
mCi    Millicuries 
|iCi    Microcuries 
MDR    Medium  dose-rate  remote 

afterloader 
mSv    Millisievert 
NAS-IOM    National  Academy  of 

Sciences-Institute  of  Medicine 
NCRP    National  Council  on  Radiation 

Protection  and  Measurements 
NIST    National  Institute  of  Standards 

and  Technology 
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PDR    Pulsed  dose-rate  remote 

afterloader 
QMP    Quality  Management  Program 
SSDR    Sealed  Source  and  Device 

Registry 
Sv    Sievert 
RDRC    Radioactive  Drug  Research 

Committee 
RSC    Radiation  Safety  Committee 
RSO    Radiation  Safety  Officer 

Part  II^General  Issues 

A.  Risk 

Issue  1:  What  Is  the  Difference  Between 
a  Risk-Informed  and  a  Risk-Based 
Approach  to  Rulemaking? 

Comment.  Commenters  asked  us  to 
explain  the  difference  between  a  "risk- 
based"  rule  and  a  "risk-informed"  rule. 

Response.  A  "risk-based"  approach  to 
regulatory  decisionmaking  is  one  in 
which  a  safety  decision  is  solely  based 
on  the  numerical  results  of  a  risk 
assessment.  This  places  a  heavier 
reliance  on  risk  assessment  results  than 
currently  may  be  practicable.  A  "risk- 
informed"  approach  to  regulatory 
decisionmaking  represents  a  philosophy 
that  considers  risk  insights  together 
with  other  factors  to  establish 
requirements  that  better  focus  licensee 
and  regulatory  attention  on  design  and 
operational  issues  commensurate  with 
their  importance  to  health  and  safety. 

The  Commission  does  not  endorse 
risk-based  regulation.  In  revising  Part 
35,  the  Commission  used  risk  insights 
from  available  risk  information.  The 
Commission  considered  the 
completeness  and  reliability  of  the 
available  risk  information  and  balanced 
the  insights  drawn  from  this 
information  against  other  factors,  such 
as  decades  of  licensing  and  inspection 
experience,  the  States'  perspectives, 
statutory  requirements,  and  public  and 
stakeholder  interests,  in  formulating 
policy. 

Issue  2:  How  Was  Risk  Used  in  Revising 
Part  35? 

Comments.  Commenters  indicated 
that  the  NRC's  approach  to  the  Part  35 
rulemaking  was  flawed  because  a  formal 
risk  analysis  had  not  been  performed 
before  initiating  the  rulemaking.  Some 
commenters  did  not  believe  that  the 
NRC  has  the  expertise  to  perform  or 
manage  a  rigorous  risk  analysis  that  is 
needed  before  publishing  the  final  rule. 
Other  commenters  believed  the 
proposed  rule  did  not  explain  NRC's 
perception  of  the  regulatory  problem 
and  how  the  rulemaking  would  solve 
that  problem.  Commenters  asked  that 
the  NRC  start  the  Part  35  rulemaking 
over  by — 


(1)  Identifying  the  problem  (perform  a 
formal  risk-based  analysis); 

(2)  Revising  the  Medical  Policy 
Statement; 

(3)  Completing  the  rulemaking;  and 

(4)  Developing  licensing,  inspection, 
and  enforcement  policies  and 
procedures  to  support  the  rule. 

Many  of  these  commenters  offered 
possible  ways  of  evaluating  risk  and 
asked  that  stakeholders  be  allowed  to 
participate  in  assessing  risk.  Some 
commenters  indicated  that  the  NRC 
should  establish  a  risk-benefit  "filter"  to 
evaluate  this  and  future  rulemakings. 
They  believed  that  this  approach  would 
be  useful  in  dealing  with  emerging 
technologies.  They  also  believed  that,  if 
the  NRC  had  a  structured  framework  for 
risk  analysis,  appropriate  regulations 
could  be  developed  to  deal  with  the  real 
risk  to  the  patient,  public,  and  workers. 

Other  conunenters  asked  that  we 
consider  all  types  of  risk  before 
publishing  the  final  rule,  e.g.,  absolute, 
relative,  comparable,  perceived,  cost, 
and  "pseudo  risks."  Commenters 
discussed  these  types  of  risks  in  the 
following  terms  and  offered  the 
following  comments  on  each  type  of  risk 
as  they  are  viewed  in  the  regulation  of 
medicine.  While  most  conmients  were 
directed  at  diagnostic  nuclear  medicine, 
many  of  the  statements  would  also 
apply  to  therapeutic  uses  of  byproduct 
material. 

Absolute  risks  are  the  risks  of  real 
health  effects  (deterministic,  stochastic) 
that  include  harm  to  the  patient,  public, 
or  worker.  Commenters  indicated  that 
diagnostic  nuclear  medicine  procedures 
do  not  present  measurable  health  effects 
to  the  patient,  public,  or  workers. 

Relative  risks  are  the  risks  of 
diagnostic  nuclear  medicine  relative  to 
other  diagnostic  medical  procedures 
that  are  ciurently  unregulated  for  the 
end-user.  The  side-effects  from  many 
non-radiological  medical  procedures 
involve  higher  risks  of  harm  to  the 
patients  than  microcurie  and  millicurie 
amounts  of  byproduct  material  that  are 
used  for  tracer  and  localization  and 
imaging  studies,  where  there  is  no 
observable  radiological  or 
pharmaceutical  effect. 

Comparable  risks  are  the  risks  of 
diagnostic  nuclear  medicine  as 
compared  to  other  industrial  risks 
(radiological  and  non-radiological)  and 
other  human  activities  that  are 
acceptable  to  the  general  public. 

Perceived  risks  involve  the  public 
perception  of  safe  and  unsafe  uses  of 
radiation  that  eventually  influence  the 
licensee  to  comply  with  unnecessary 
NRC  requirements  in  order  to  compete 
in  the  market  place.  One  commenter 
noted  that  most  cancer  patients  are 


willing  to  accept  higher  risks  for  the 
benefit  of  cure.  This  commenter 
believed  that  the  large  number  and 
prescriptiveness  of  the  current 
regulations  add  to  the  misconception 
that  the  public  has  of  radiation.  By 
reducing  needless  requirements  on  low 
risk  nuclear  medicine,  the  public 
perception  will  adjust  accordingly,  so 
that  NRC  regulatory  oversight  is  less 
burdensome  to  licensees. 

Cost  risks  result  in  overspending  on 
low  risk  activities.  This  economic 
imbalance  creates  a  higher  risk  for  other 
areas  that  do  not  receive  the  resources 
that  would  otherwise  be  available. 

Pseudo  risks  are  unreal  risks  in  which 
there  is  no  harm  associated  with  the 
activity  or  event,  e.g.,  landfill  alarms  as 
a  result  of  disposal  of  short-lived,  low- 
activity  radioactive  waste  from 
diagnostic  nuclear  medicine. 

Response.  In  March  1997,  the 
Commission  directed  the  revision  and 
restructuring  of  Part  35  into  a  more  risk- 
informed  and,  where  appropriate,  more 
performance-based  regulation.  This 
direction  was  part  of  the  Commission's 
overall  decision  to  decrease  oversight  of 
low-risk  activities,  such  as  diagnostic 
nuclear  medicine,  while  retaining 
oversight  of  high-risk  activities. 

Before  initiating  the  rulemaking,  the 
Commission  thoroughly  reviewed 
several  extensive  assessments,  including 
the  external  review  conducted  by  the 
National  Academy  of  Sciences,  Institute 
of  Medicine  (NAS-IOM),  and  the  related 
report  "Radiation  in  Medicine,  A  Need 
for  Regulatory  Reform,"  a  1993  NRC 
internal  senior  management  review  and 
report,  and  the  Conunission's  Strategic 
Assessment  and  Rebaselining  initiative. 
I>uring  the  development  of  the  overall 
revision  of  Part  35,  we  considered 
information  on  risk  provided  by 
members  of  the  public  and  professional 
societies,  professional  medical 
standards  of  practice,  and  event 
databases  maintained  by  NRC  to 
determine  where  oversight  of  lower-risk 
activities  could  be  decreased  and  where 
continuation,  or  even  broadening,  of  the 
regulations  governing  higher-risk 
activities  was  needed.  In  addition, 
throughout  the  development  of  the 
proposed  rule  and  associated  proposed 
guidance,  public  workshops  were  held 
and  early  opportimities  for  comment 
from  the  public  and  other  potentially 
affected  parties  were  provided.  These 
interactions  included  significant 
discussions  on  the  risk  associated  with 
medical  uses  of  byproduct  material.  In 
addition,  NRC  sought  and  received 
comments  on  the  draft  guidance 
docimient  published  in  August  1998. 

In  further  developing  the  licensing 
and  inspection  guidance,  the  NRC  plans 


Federal  Register /Vol.  67.  No.  79 /Wednesday.  April  24.  2002 /Rules  and  Regulations  20255 


to  seek  public  comment  and  hold 
facilitated  public  workshops.  The  NRC 
expects  that  the  development  of  the 
guidance  will  be  completed  before  the 
effective  date  of  the  rule. 

While  the  NRC  did  not  perfonn  a 
formal  risk  assessment,  we  believe  that 
we  have  adequately  evaluated  and 
considered  the  risks  associated  with  use 
of  byproduct  material  in  medicine.  We 
have  eliminated  requirements  in  the 
current  Part  35  that  are  contained 
elsewhere  in  the  Commission's 
regulations,  such  as  the  radiation 
protection  requirements  in  Part  20.  Part 
35  licensees  will  continue  to  be  required 
to  comply  with  these  requirements, 
such  as  the  ALARA  provisions  in  Part 
20,  but  we  do  not  believe  that  there  is 
a  need  to  duplicate  the  requirements  in 
Part  35  unless  there  are  specific, 
additional  radiation  protection 
requirements  that  are  applicable  to 
medical  use  licensees.  We  have 
maintained  some  prescriptive 
requirements  in  the  rule  that  we  believe 
are  necessary  to  ensure  adequate 
protection  of  the  workers,  patients,  and 
public.  The  statements  of  considerations 
for  the  proposed  rule  and  for  this  final 
rule  and  the  accompanying  Regulatory 
Analysis  explain  why  we  believe 
changes  needed  to  be  made  in  the 
regulations. 

Issue  3;  Is  the  Risk  of  Byproduct 
Material  in  Diagnostic  Nuclear  Medicine 
Low? 

Comment.  Many  commenters 
provided  information  indicating  that 
risks  associated  with  the  use  of 
byproduct  material  in  diagnostic 
nuclear  medicine  is  low.  The 
commenters  provided  reasons  for  the 
deregulation  of  low  risk  nuclear 
medicine  uses  altogether.  The 
commenters  indicated  that  the  average 
patient  dose  from  administration  of  a 
single  unit  dose  is  comparable  to  the 
average  annual  radiation  dose  from 
natxu'al  background  radiation  in  the 
United  States.  They  believed  that  a  zero 
risk  tolerance  is  extremely  impractical 
and  the  NRC  should  not  attempt  to 
regulate  diagnostic  nuclear  medicine  to 
account  for  errors  that  are  harmless. 
Commenters  indicated  that  the  NRC 
should  not  substitute  theoretical  risk 
values  for  lack  of  measurable  risk 
values,  that  "real  risk"  is  based  on  real 
harms  that  are  measurable,  and  that 
there  are  no  measurable  risks  involved  ' 
with  diagnostic  nuclear  medicine. 

Commenters  went  on  to  state  that 
diagnostic  nuclear  medicine  has  an 
outstanding  performance  history  and 
that  there  have  been  zero  consequences 
to  the  patients,  workers,  and  public. 
Another  commenter  stated  that  in  over 


300  million  applications  of  radiation  for 
diagnostic  purposes,  there  has  been  only 
one  death,  which  occurred  over  30  years 
ago.  Commenters  believed  that,  by 
requiring  compliance  with  regulations 
where  there  is  no  clear  hazard  or 
detrimental  radiation  dose,  the  NRC  is 
diverting  resources  away  from  higher 
risk  activities,  e.g.,  non-radiological 
risks  related  to  medical  practice.  This 
brand  of  economics  for  safety  programs 
creates  an  unjustifiable  imbalance  of 
resource  allocation  for  the  licensee. 
They  went  on  to  say  that  an  additional 
risk  burden  is  placed  on  the  higher, 
non-radiological  risk  activities  because 
there  is  competition  for  finite  resources 
that  support  NRC  requirements  for  low 
risk  nuclear  medicine.  In  this  sense, 
NRC  requirements  are  overly 
burdensome  for  most  licensees. 

Response.  The  NRC  agrees  that  the 
risk  associated  with  the  use  of 
byproduct  material  in  diagnostic 
nuclear  medicine  is  low.  For  this 
reason,  the  final  rule  is  much  different 
from  the  current  rule.  In  consideration 
of  the  low  radiation  risks  in  the 
diagnostic  area,  we  have  reduced  the 
unnecessary  regulatory  burden  for 
diagnostic  nuclear  medicine  licensees 
by  either  eliminating  or  decreasing  the 
prescriptiveness  of  the  regulations  that 
apply  to  them.  Instead,  we  are  relying 
on  a  performance-based  approach  that 
emphasizes  the  training  and  experience 
of  the  authorized  user  (AU),  authorized 
nuclear  pharmacist  (ANP),  and 
Radiation  Safety  Officer  (RSO). 

Issue  4:  Can  Regulation  of  Diagnostic 
Nuclear  Medicine  Be  Limited  to  Part  20 
and  Training  and  Experience 
Requirements? 

Comment.  Commenters  stated  that  the 
appropriate  regulation  of  diagnostic 
nuclear  medicine  should  involve  only 
the  radiation  protection  requirements  in 
Part  20  and  board  certification 
requirements  as  an  indication  of 
medical  competence.  Another 
commenter  identified  the  sections  of  the 
proposed  rule  asserted  to  perform  no 
useful  purpose  and  to  have  no  risk- 
based  justification.  The  identified 
provisions  were:  §§35.6,  35.11(c). 
35.13(d),  35,24,  35.27,  35.60.  35.61. 
35.62,  35.63,  35.69,  35.204,  35.2024, 
35.2060,  35.2061,  35.2063,  and  35.2204. 

Response.  The  final  rule  includes 
requirements  that  are  needed  to  protect 
occupationally  exposed  individuals, 
patients,  and  the  public.  Certain 
radiation  protection-related 
requirements  unique  to  medical  use  are 
needed  in  Part  35  because  of  their 
contribution  to  risk  reduction.  For 
example,  the  final  rule  retains 
requirements  to  calibrate 


instrumentation  used  to  measure  the 
radioactivity  of  patient  dosages  before 
they  are  administered  (§  35.60).  For  this 
reason  and  because  the  NRC  believes 
that  these  requirements  are  essential  to 
the  safe  handling  of  byproduct  material, 
we  believe  the  sections  cited  by  the 
commenter  should  not  be  deleted  from 
the  rule.  (Note.  §§  35.60  and  35.62  were 
combined  in  the  final  rule.) 

B.  Licensing 

Issue  1.  Should  Diagnostic  Nuclear 
Medicine  Programs  Be  Given  a  General 
License  Rather  Than  a  Specific  License? 

Comments.  Many  commenters 
recommended  that  the  NRC  issue  a 
general  rather  than  a  specific  license  for 
diagnostic  nuclear  medicine  programs. 
The  NRC's  role  would  be  to  establish 
training  and  experience  requirements 
for  physicians,  pharmacists,  and  RSOs. 
They  indicated  that  the  applicant  would 
provide  the  NRC  with  their  name, 
location,  and  contact  information  and 
pay  a  licensing  fee  to  NRC.  Commenters 
emphasized  that,  after  satisf>'ing  the 
minimum  training  and  experience 
criteria  for  low  risk  nuclear  medicine 
programs,  the  physician  should  be 
authorized  to  receive  and  use  byproduct 
material  with  minimal  or  no  regulatory 
oversight. 

Commenters  compared  the  use  of 
bvproduct  material  in  diagnostic 
nuclear  medicine  to  medical  uses  of 
naturally-occurring  or  accelerator- 
produced  radioactive  material  (NARM), 
e.g.,  thallium-201.  gallium-67,  and 
indium-Ill.  Commenters  indicated  that 
several  states  currently  have  no 
regulatory'  authority  for  NARM.  In  those 
states,  any  physician  could  receive  and 
use  NARM  for  nuclear  medicine 
procedures  without  either  a  registration 
or  a  license.  There  were  no  training  and 
experience  criteria  or  other  radiation 
safety  regulations  for  medical  use  of 
NARM— the  medical  use  of  NARM  was 
controlled  by  current  standards  for 
medical  care.  Commenters  believed  that 
the  unregulated  medical  use  of  NARM 
products  justifies  a  similar  lack  of 
regulations  for  medical  use  of  byproduct 
materials  that  are  currentlv  regulated  bv 
NRC. 

Some  commenters  suggested  that  one 
of  the  state  radiation  control  agencies 
should  be  allowed  to  establish  a  pilot 
program  for  general  licensing  of  their 
nuclear  medicine  licensees.  After  a 
period  of  several  years,  the  NRC  could 
evaluate  the  pilot  program.  If  the 
program  were  found  to  be  successful, 
the  NRC  could  revise  its  regulations  to 
issuft general  licenses  for  diagnostic 
nuclear  medicine  facilities. 
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Some  commenters  indicated  that  it 
should  not  be  necessary  to  identify  a 
physician  for  the  medical  use  program 
because  the  focus  of  the  revised  Part  35 
will  be  on  radiation  safety  rather  than 
on  the  physician's  (AU's)  clinical 
competence.  These  commenters 
recommended  that  the  licensing  process 
be  simplified  to  identify  the  name  and 
contact  information  for  the  management 
representative  responsible  for  radiation 
safety  and  to  describe  any  byproduct 
material  that  is  normally  used  and  that 
could  become  hazardous  to  public 
health  and  safety  during  a  catastrophic 
event,  e.g.,  an  earthquake  or  a  serious 
fire/explosion.  This  conmienter  believed 
that  the  NRC  should  authorize  the 
applicant  for  broad  scope  use  of 
byproduct  material  and  should  not 
review  the  licensee's  standard  operating 
procedures  before  the  authorization. 

Some  Agreement  State  conmienters 
stated  that  they  were  opposed  to  the  use 
of  a  general  license  in  the  medical  use 
area.  Commenters  believed  that,  in  the 
past,  regulatory  difficulties  were  created 
by  general  licenses  for  other  non- 
medical uses,  e.g.,  fixed  gauges 
containing  sealed  sources.  The 
Agreement  State  representatives 
believed  that  if  this  concept  could  not 
be  supported  for  non-medical  uses,  then 
it  was  doubtful  that  it  should  be 
endorsed  for  medical  uses.  Many  also 
believed  a  Radiation  Safety  Committee 
(RSC)  should  be  retained  to  review  all 
aspects  of  the  radiation  safety  program 
before  submitting  an  application  to  the 
regulatory  agency  and  that  the 
regulatory  agency  should  continue  to 
review  procedures  before  the  license  or 
amendment  was  issued. 

Response.  The  NRC  believes  that 
diagnostic  nuclear  medicine  programs 
should  continue  to  be  specifically 
licensed  rather  than  generally  licensed. 
A  specific  license  is  needed  because  the 
potential  exists  for  individuals  in  the 
diagnostic  nuclear  medicine  setting  to 
be  exposed  to  radiation  levels  in  excess 
of  the  Part  20  dose  limits,  because  of  the 
possession  of  significant  quantities  of 
unsealed  material,  and  because  the 
training  and  experience  of  the  AMP,  AU, 
and  RSO  are  necessary  for  the  safe 
handling  of  byproduct  material. 
However,  we  have  reduced  the  amount 
of  documentation  that  must  be 
submitted  by  an  individual  or 
organization  that  is  applying  for  a 
specific  license  to  use  byproduct 
material  in  diagnostic  nuclear  medicine. 
When  applying  for  this  type  of  license, 
the  applicant  only  needs  to  provide  us 
with  information  on  its  facility  and  the 
training  and  experience  of  the 
authorized  medical  physicist  {AMPJ, 
AMP,  ANP,  AU,  and/or  RSO,  as 


appropriate.  The  applicant  no  longer 
needs  to  provide  us  with  detailed 
operating  and  emergency  procedures, 
e.g..  dose  calibrator  calibration 
procedures,  survey  meter  calibration 
procedures,  or  safe  handling 
procedures.  In  many  cases,  the  final  rule 
gives  licensees  the  flexibility  to  use 
either  the  procedures  that  have  been 
developed  by  nationally  recognized 
organizations  or  the  manufacturer's 
instructions.  The  final  rule  also  reduces 
the  unnecessary  regulatory  burden  on 
diagnostic  nuclear  medicine  licensees 
by  eliminating  or  reducing  the 
prescriptiveness  of  the  regulations 
concerning  diagnostic  nuclear  medicine. 

C.  Inspection 

Issue  1:  Could  NRC  Use  an  Outside 
Accrediting  Organization  for 
Inspections  in  Diagnostic  Nuclear 
Medicine? 

Comment.  Some  conunenters 
expressed  a  belief  that  the  inspection 
program  in  diagnostic  nuclear  medicine 
was  not  necessary.  They  believed  that 
the  NRC  could  allow  professional 
accreditation  boards  and  organizations 
to  conduct  inspections  on  behalf  of 
NRC.  They  state  that  these  organizations 
are  already  involved  with  nationwide 
monitoring  of  the  quality  of  nuclear 
medicine  services  in  a  peer  review 
manner  that  encourages  comprehensive 
improvement  of  quality  and  the  safe  use 
of  radioactive  materials.  They  compared 
this  approach  to  NRC's  recognition  of 
the  Institute  of  Nuclear  Power 
Operations  (INPO)  for  the  reactor 
industry.  These  commenters  went  on  to 
state  that  the  low  risks  to  patients, 
workers,  and  the  public  from  the  use  of 
byproduct  material  for  diagnostic 
nuclear  medicine  practices  do  not 
warrant  the  current  level  of  NRC 
regulatory  oversight. 

These  conunenters  also  provided  two 
examples  in  which  a  similar  approach 
has  been  used  in  the  medical 
community.  One  example  is  where  the 
medical  community  and  the  Food  and 
Drug  Administration  (FDA)  worked 
closely  in  implementing  the 
"Mammography  Quality  Standards 
Reauthorization  Act  of  1998"  (Pub.  L. 
105-248).  The  FDA  partnered  with  the 
American  College  of  Radiology  (ACR)  to 
establish  the  ACR  accreditation 
standards  as  Federally  mandated 
practice  standards  for  personnel, 
equipment,  quality  assurance,  and  other 
activities  involved  in  mammography. 
These  national  standards  have  led  to 
broad  improvements  in  mammography 
nationwide.  A  second  example  is  where 
the  State  bureaus  for  hospital  standards 
recognize  the  Joint  Commission  on  the 


Accreditation  of  Hospitals  Organization 
(JCAHO)  accreditation  as  evidence  that 
State  laws  have  been  met  by  the 
certified  institutions.  This  approach 
allows  State  govenmients  to  focus  their 
resources  on  those  facilities  that  are  not 
certifiable  by  the  JCAHO.  This  reduces 
duplication  of  inspection  effort  and 
provides  cost  savings  to  the  medical 
institutions. 

The  commenters  thought  that  the  NRC 
should  delegate  the  inspection  program 
to  an  accrediting  organization  by 
rulemaking  or  by  administrative  action 
after  the  NRC  has  reviewed  the 
accreditation  organizations.  They  also 
indicated  that  this  rulemaking  or 
administrative  action  should  result  in  a 
reduction  in  NRC  fees  assessed  to 
licensees  that  voluntarily  submit  to  the 
accreditation  process. 

Commenters  indicated  that  the  NRC 
should  review  the  accrediting  program 
to  assure  that  the  content  of  the  current 
monitoring  (accrediting)  program  was 
adequate  and  equivalent  to  the  NRC 
inspection  program.  Commenters 
indicated  that  the  site  review  teams 
would  identify  deficiencies,  recommend 
corrective  actions,  allow  time  for 
implementation  of  improvements,  and 
offer  an  appeal  process  to  the  licensees. 
They  believed  that  the  NRC  should  then 
recognize  the  accreditation  organization 
monitoring  programs  as  adequate  to 
evaluate  radiation  safety  practices  of 
nuclear  medicine  licensees. 

Along  with  the  final  rule,  commenters 
recommended  that  the  NRC  post  a  list 
of  approved  accreditation  boards  and 
organizations.  Licensees  could 
voluntarily  select  the  appropriate 
organization  to  evaluate  their  radiation 
safety  programs.  Accredited  licensees 
would  not  be  subject  to  direct 
inspection  by  NRC.  Licensees  that  did 
not  voluntarily  select  an  NRC-approved 
accreditation  organization  would  be 
subject  to  direct  inspection  by  the  NRC 
or  an  Agreement  State.  Commenters 
indicated  that  the  NRC  could  audit  the 
site  review  teams  and  randomly 
accompany  them  to  observe  the 
appropriateness  of  the  evaluation 
process. 

Commenters  cautioned  that  the 
accreditation  organizations  should  not 
become  the  enforcement  arm  of  the  NRC 
and  should  not  be  required  to  report 
detailed,  confidential  findings  to  NRC. 
Commenters  believed  a  pass/fail  list  of 
licensees  that  voluntarily  submitted  to 
the  site  review  team  could  be  made 
available  to  NRC.  Alternatively,  the  NRC 
could  condition  the  nuclear  medicine 
licenses  to  require  the  licensees  to 
notify  NRC  upon  certification,  re- 
certification,  or  change  in  certification 
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status  (e.g.,  probation,  suspension, 
termination). 

Some  commenters  did  not  agree  with 
this  approach  to  inspection. 
Commenters  did  not  beheve  there 
would  be  a  cost  savings  associated  with 
this  approach.  They  cited  increased 
costs  to  utilities  because  of  the  INPO 
standards  and  to  medical  facilities 
because  the  cost  of  mammography 
operations  were  increased  by  the 
Mammography  Quality  Standards  Act. 
These  commenters  believed  that  any 
cost  savings  associated  with  JCAHO 
certification  were  offset  by  increased 
fees  from  other  organizations. 

Commenters  that  did  not  favor  this 
approach  indicated  that  site  review 
team  members  would  not  have  the 
authority  of  the  Federal  Government 
behind  them  as  NRC  inspectors  do  now. 
Some  indicated  that  the  proposed 
alternative  was  self-serving  and  did  not 
account  for  independent  clinics  and 
institutions.  These  commenters 
indicated  that  NRC's  endorsement  of  the 
accreditation  process  will  set  up  an 
unfair  advantage  and  will  be  used  only 
to  increase  membership  in  accrediting 
organizations. 

Representatives  from  some  Agreement 
States  did  not  think  it  was  likely  that 
Agreement  States  would  relinquish  their 
inspection  programs  to  accrediting 
organizations. 

Response.  The  NRC's  inspection 
program  is  separate  from  this 
rulemaking  and  may  be  changed 
without  changing  the  regulations.  The 
NRC  agrees  that  diagnostic  nuclear 
medicine  licensees,  as  a  whole,  have 
operated  safely  in  the  past  and  that  the 
radiation  risk  to  public,  patients,  and 
workers  is  low.  The  inspection  and 
enforcement  history  indicates 
cooperation  and  successful 
implementation  of  radiation  protection 
programs  by  most  licensees. 

NRC  licensees  are  encouraged  to  audit 
their  own  activities  and  discover  and 
correct  their  own  violations.  A 
volvmtary  program  of  inspection  by  an 
accrediting  organization  is  one  method 
to  accomplish  this  goal.  For  example,  if 
accrediting  organizations  were  noted  to 
be  successful  in  discovering  violations 
and  assuring  that  those  violations  are 
corrected,  the  frequency  of  inspections 
at  accredited  facilities  could  be 
decreased.  Under  this  scenario,  some 
NRC  inspections  could  still  be 
performed  to  verify  the  effectiveness  of 
the  voluntary  program  undertaken  by 
the  accrediting  organization,  but  the 
overall  number  of  inspections 
performed  by  the  NRC  would  be 
reduced. 

In  summary,  we  believe  the  proposal 
for  involvement  of  professional 


accreditation  boards  and  organizations 
in  the  inspection  program  should  be 
further  explored  in  an  ongoing  dialogue. 
In  the  interim,  the  NRC  will  continue  to 
inspect  nuclear  medicine  licensees  but 
will  also  continue  to  make 
improvements  to  the  inspection 
program,  e.g.,  focusing  the  inspection 
program  on  risk  and  decreasing  the 
inspection  frequency  for  good 
performance. 

Issue  2:  What  Changes  Should  Be  Made 
in  the  Inspection  Process  as  a  Result  of 
the  Revised  Part  35? 

Comment.  Commenters  expressed  a 
concern  that  NRC  inspections  were  too 
detailed  and  focused  on  records  and  use 
of  checklists.  Some  commenters  asked 
that  NRC  inspectors  focus  on  radiation 
safety  program  management.  They 
indicated  that,  if  the  program  was 
managed  properly,  there  would  be  no 
need  to  evaluate  program  records  or  the 
written  procedures.  Commenters 
believed  that  inspectors  should  be 
satisfied  if  the  big  picture  does  not 
indicate  a  violation  because  the  final 
rule  will  be  less  prescriptive,  more  risk- 
informed,  and  performance-based.  Other 
commenters  asked  that  inspectors  rely 
on  conversations  with  licensee  staff,  and 
independent  measurements  to  form  a 
basis  for  inspection  findings. 

Commenters  asked  that  the  NRC 
provide  training  on  the  new  rule  to 
inspectors  before  the  final  rule  is 
pubhshed.  They  also  asked  that  the 
period  between  inspections  be 
increased.  Commenters  believe  that  the 
inspector  should  be  able  to  recognize 
the  differences  between  the  cvurent  and 
final  rule.  Agreement  State 
representatives  also  believe  that  there 
will  be  a  critical  need  to  provide 
training  on  the  final  rule  to  their 
inspectors.  Some  commenters  also 
asked  that  inspectors  be  encouraged  to 
describe  the  good  practices.  They 
believed  this  would  foster  a  more 
positive  relationship  among  NRC. 
workers,  management,  and  the  public. 

Response.  In  recent  years,  the  NRC 
changed  the  focus  of  its  medical 
inspections  from  a  detail  oriented 
inspection  (check-list)  to  a  more 
performance-oriented  inspection.  Under 
this  approach,  inspectors  are  directed  to 
focus  more  on  observations,  interviews, 
and  measurements  than  on  record 
reviews  to  assess  program  adequacy.  We 
have  also  revised  our  process  for 
documenting  inspection  results.  Before 
1998,  routine  inspections  were 
docxmiented  using  a  checklist  format.  In 
1998  and  1999,  we  revised  our 
procedvues  to  allow  findings  to  be 
dociunented  in  narrative  form.  This 
revision  was  designed  to  give  the 


inspectors  more  flexibility  and  to 
promote  a  more  performance-based 
inspection  process. 

In  recent  years,  we  have  also  revised 
our  inspection  policy  to  focus  on  risk. 
The  inspection  policy  now  requires 
inspectors  to  extend  the  time  between 
inspections  for  good  performers,  those 
licensees  that  have  relatively  few 
violations  for  several  inspections  in 
succession  and  no  escalated 
enforcement  actions.  The  time  between 
inspections  is  also  based  on  the 
radiation  risks  associated  with  the  use 
of  the  byproduct  material.  For  example, 
a  licensee  using  byproduct  material  for 
imaging  and  localization  studies  in  a 
hospital  setting  is  scheduled  to  be 
inspected  every  3  years.  If  this  licensee 
is  inspected  and  demonstrates  good 
performance,  the  next  inspection  will  be 
scheduled  to  be  conducted  after  5  years, 
rather  than  3  years  A  licensee  using  a 
high  dose-rate  remote  afterloader  (HDR) 
will  be  inspected  ever\'  year  If  this 
licensee  is  inspected  and  demonstrates 
good  performance,  the  next  inspection 
will  be  scheduled  to  be  conducted  after 
2  years,  rather  than  1  year. 

The  NRC  is  in  the  process  of 
implementing  the  Medical  Pilot 
Inspection  Program  that  was  approved 
by  the  Commission  in  SRM-SECY-00- 
0001  (Februarv'  14,  2000).  "Pilot 
Program  for  NMSS  Initiative  on 
Streamlining  Inspection  and 
Enforcement."  We  are  conducting 
inspections  under  the  pilot  program  for 
licensees  authorized  to  use  unsealed 
byproduct  material  under  §§  35.100. 
35.200,  and  35.300.  This  1-year  program 
is  intended  to  streamline  the  inspection 
process  and  to  focus  inspections  on 
radiation  safety  performance  and  more 
risk-informed  outcomes.  The  intent  of 
the  pilot  program  is  to  demonstrate  that 
the  streamlined  approach  can — 

(1)  Maintain,  and  potentially  enhance, 
safety; 

(2)  Reduce  unnecessary  burdens  on 
the  licensee: 

(3)  Increase  NRC  efficiency  and 
effectiveness:  and 

(4)  Increase  public  confidence  by 
explicitly  addressing  more  risk- 
informed  outcomes.  If  successful,  the 
program  will  be  extended  to  other  NRC 
material  licensee  inspection  programs. 

Under  this  pilot  program,  inspectors 
are  shifting  primar>-  focus  away  from 
detailed  examination  of  the  licensee's 
processes,  policies,  and  procedures  to 
an  evaluation  of  the  adequacy  of 
outcomes  for  six  radiation  safety  based 
and  outcome  oriented  focus  elements 
(FEs),  These  FEs  are: 

(1)  Adequate  program  surveillance 
and  corrective  actions; 
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(2)  Knowledgeable  staff  and 
management: 

(3)  Occupational  and  public  doses 
within  regulatorv'  limits: 

(4)  Adequate  security  and  control  of 
licensed  material: 

(5)  Use  of  licensed  material  only  as 
authorized:  and 

(6)  Radiopharmaceutical 
administrations  conforming  to  the 
physicians  written  directives. 

The  extent  and  depth  of  the 
inspection  will  be  guided  by  the 
outcomes  for  the  FEs  and  the  potential 
risk  associated  with  licensed  activities. 
If  the  desired  outcomes  are  not  achieved 
by  the  licensee,  then  a  detailed 
evaluation  will  follow.  It  will  identify 
root  causes  and  contributing  factors  for 
the  licensee's  appeirent  failure  to 
conduct  a  satisfactory  radiation 
protection  program.  The  detailed 
evaluation  will  be  similar  to  the 
approach  that  has  been  used  during 
routine  NRC  inspections  in  the  past, 
e.g.,  review  of  processes,  policies,  and 
procedures,  additional  observations, 
and  interviews  of  licensee  staff 
members. 

The  experience  gained  from  this 
program  will  be  used  to  revise  all 
medical  inspection  procedures.  This 
will  help  to  ensure  that  the  medical 
inspection  procedures  incorporate  the 
more  risk-informed,  more  performance- 
based  approach  used  in  the  rulemaking. 

We  win  continue  to  qualify  inspectors 
using  NRC  Inspection  Manual  Chapter 
1246,  "Formal  Qualification  Programs 
in  the  Nuclear  Material  Safety  and 
Safeguards  Program  Area."  During  the 
inspector  qualification  program,  the 
candidate  completes  self-study  exams 
for  the  various  parts  of  10  CFR  Chapter 
I  and  obtains  classroom  and  practical 
laboratory  experience  for  each  type  of 
medical  use.  The  candidate 
accompanies  other  qualified  inspectors 
and  the  inspection  supervisor  during 
inspections  of  various  types  of  licenses 
for  medical  use  programs  to  develop 
inspection  skills  necessary  to  evaluate 
radiation  safety  programs  independently 
and  to  relate  inspection  findings  to  the 
NRC  enforcement  policy.  Finally, 
individuals  must  pass  an  oral 
qualification  board  before  they  become 
certified  to  conduct  inspections  without 
direct  supervision. 

The  Agreement  States  also  have 
formal  training  programs  for  their 
inspectors.  Agreement  State  inspector 
qualification  are  reviewed  during  NRCs 
periodic  review  of  the  Agreement  State 
program. 

NRC  inspectors  also  participate  in 
ongoing  refresher  training.  This  training 
includes  new  innovations  in  the  health 
physics  field  as  well  as  training  in  new 


initiatives  underway  at  the  NRC. 
Individuals  performing  medical 
inspections  will  receive  training  in  the 
final  Part  35  as  well  as  in  any  guidance 
documents  associated  with  the 
rulemaking.  Training  will  focus  on  the 
concepts  associated  with  a  more  risk- 
informed,  more  performance-based  rule. 
In  addition,  inspectors  received  training 
on  the  pilot  program  for  streamlining 
inspections  before  the  pilot  program 
was  introduced. 

Issue  3:  Will  the  Agreement  State 
Inspection  Program  Change  as  a  Result 
of  Changes  in  the  NRC  Inspection 
Program? 

Comment.  Several  commenters  stated 
that  Agreement  States  may  experience 
problems  with  their  inspection 
programs  if  they  follow  NRCs  lead  in 
moving  from  a  prescriptive  to  a  more 
performance-based  approach  to 
inspecting.  Other  commenters  stated 
that,  if  the  NRC  adopted  an  approach  in 
which  inspections  would  be  deferred  or 
eliminated,  States  may  not  be  able  to,  or 
choose  not  to.  follow  NRCs  example. 

Response.  Moving  from  prescriptive 
to  more  performance-based  inspections 
will  require  a  period  of  adjustment  for 
both  the  NRC  and  Agreement  States,  as 
well  as  for  the  licensees.  NRC  and  the 
Agreement  States  will  address  any 
needed  adjustments  via  their  internal 
training  programs.  In  addition. 
Agreement  States  will  be  provided  with 
copies  of  guidance  documents  currently 
under  development  by  the  NRC.  Finally, 
Agreement  States  are  afforded  the 
flexibility  to  inspect  more  frequently 
based  on  local  concerns. 

Issue  4:  What  Changes  Will  Be  Made  in 
the  Enforcement  Program  as  a  Result  of 
the  Revised  Part  35? 

Comment.  A  commenter  agreed  with 
the  principal  of  a  performance-based 
regulation,  but  questioned  whether 
there  would  be  any  changes  in  the 
enforcement  program. 

Response.  The  NRCs  enforcement 
program  is  separate  from  this 
rulemaking  and  may  be  changed 
without  changing  the  regulations. 
However,  as  a  result  of  some  changes  in 
the  rule,  the  Commission  is  also 
publishing,  in  a  separate  document  in 
this  Federal  Register,  a  modification  of 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions,"  NUREG-1600  (Enforcement 
Policy),  to  revise  the  examples  of 
severity  levels  for  violations  associated 
with  the  requirements  to:  (1)  Use 
written  directives  for  certain  medical 
uses  of  byproduct  material:  and  (2) 
develop,  implement,  and  maintain 
certain  procedures  for  medical  uses  that 


require  a  written  directive  (10  CFR 
35.40  and  35.41).  The  revised  examples 
reflect  the  revised  requirements  in  Part 
35. 

In  a  broader  effort,  the  NRC  is  revising 
its  enforcement  policy  to  make  that 
program  more  risk-informed  and 
performance-based.  For  example,  a 
number  of  lesser  violations  are  no 
longer  considered  in  the  aggregate  at  a 
higher  severity  level.  This  change  was 
introduced  in  the  version  of  the 
Enforcement  Policy  published  in  the 
Federal  Register  on  November  9, 1999 
(64  FR  61142). 

Additionally,  during  the  time  that  this 
rulemaking  was  being  developed, 
guidance  to  the  NRC  staff  was  issued  on 
non-escalated  enforcement  actions 
(EGM  98-007)  in  the  materials 
enforcement  area  to  assure  that: 

(1)  Non-cited  violations  are  used  for 
non-repetitive,  non-willful  Severity 
Level  IV  violations; 

(2)  The  use  of  enforcement  discretion 
not  to  issue  a  citation  is  considered 
where  warranted  for  Severity  Level  IV 
violations  in  accordance  with  Sections 
Vn.B.2  through  VII.B.6  of  the 
Enforcement  Policy; 

(3)  Responses  are  not  required  for 
cited  Severity  Level  IV  violations  if  the 
licensee's  corrective  actions  are  already 
available  in  a  docketed  report  or  other 
correspondence; 

(4)  RSC  meeting  minutes  and  other 
licensee  program  audit  records  are  not 
used  to  identify  violations  that  the 
licensee  is  already  aware  of  unless  the 
corrective  action  for  the  violation  is  not 
prompt  or  comprehensive;  and 

(5)  Multiple  examples  of  the  same 
violation  are  grouped  into  a  single 
citation  when  appropriate. 

D.  Industry  Standards 

Issue  1:  Can  Standards  of  Practice  Be 
Used  as  an  Alternative  to  Regulation? 

Comment.  Some  commenters  asked 
whether  the  NRC  would  consider 
replacement  of  regulations  with 
standards  of  practice  or  industry 
standards  that  are  well  understood  by 
medical  professionals.  For  instance,  one 
commenter  points  out  that  the  American 
Association  of  Physicists  in  Medicine 
(AAPM)  has  recently  published  several 
excellent  reports  that  relate  to  radiation 
safety,  including  the  reports  of  Task 
Groups  59,  56,  and  40. 

Some  commenters  believed  tha't  we 
could  allow  a  licensee  to  commit  to 
follow  an  established  standard  of 
practice  and  thereby  limit  our  regulatory 
oversight.  Commenters  also  pointed  out 
that  many  current  regulations  have 
become  the  standard  of  care  and,  in 
instrumentation  cases,  the 
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manufacturer's  guidance.  Conversely, 
some  commenters  believed  that  we,  as 
regulators,  had  the  role  of  defining  the 
minimum  level  of  practice  necessary  to 
directly  enhance  safety.  The 
commenters  indicated  that  there  are 
some  limited  cases  where  those 
practicing  are  not  following  "voluntary" 
standards  of  practice;  therefore 
regulations  were  needed.  Finally,  some 
commenters  questioned  our  role  in 
regulating  an  activity  that  is  also 
regulated  by  another  government  agency 
or  by  the  state. 

Response.  The  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995,  Public  Law  104-113, 
requires  that  Federal  agencies  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies  iinless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  laws  or  is  otherwise 
impractical.  The  Commission 
specifically  directed  the  NRC  staff  to 
examine  the  viability  of  using  or 
referencing  available  industry  guidance 
and  standards  within  Part  35  and 
related  guidance  to  the  extent  that  they 
meet  NfRC's  needs. 

In  developing  the  final  regulations  for 
therapeutic  uses  of  sealed  sources,  the 
NRC  consulted  several  American 
Association  of  Physicists  in  Medicine 
(AAPM)  reports,  including  AAPM 
Radiation  Therapy  Task  Group  No.  40 — 
Comprehensive  QA  for  Radiation 
Oncology,  1994  (AAPM  TG-40);  AAPM 
Radiation  Therapy  Committee  Task 
Group  No.  56 — Code  of  Practice  for 
Brachytherapy  Physics,  1997  (AAPM 
TG-56);  AAPM  Radiation  Therapy 
Committee  Task  Group  No.  59— High 
Dose  Rate  Brachytherapy  Treatment 
Delivery.  1998  (AAPM  TG-59);  and 
AAPM  Report  No.  54— Stereotactic 
Radiosurgery,  1995.  In  developing 
several  other  sections  of  the  rule,  we 
also  consulted  other  nationally 
recognized  bodies'  reports,  including 
the  American  National  Standards 
Institute.  Inc.  (ANSI),  ACR,  and  the 
American  College  of  Medical  Physics 
(ACMP).  We  imderstand  that  these  and 
other  standards  of  practice  are  often 
volimtary  and,  as  such,  medical 
professionals  are  not  required  to  follow 
them.  The  final  rule  and  guidance 
include  statements  of  the  objectives  to 
be  achieved  and  allow  the  licensee  to 
select  among  the  various  performance 
standards  to  meet  the  objectives  of  the 
regulation.  For  example,  in  §  35.60  we 
allow  a  licensee  to  calibrate 
instrumentation  in  accordance  with 
nationally  recognized  standards  or  the 
manufacturer's  instructions  rather  than 
to  submit  their  specific  calibration 
procedures  for  our  review  and  approval. 


We  believe  that  this  provides  the 
licensee  significant  flexibility  in 
designing  its  radiation  protection 
program. 

We  agree  that,  in  some  cases,  the 
licensed  community  must  comply  with 
several  different  Federal  and  state 
regulations  for  a  single  type  of  use.  For 
instance,  in  the  case  of  sealed 
radioactive  sources  for  therapeutic 
medical  uses,  the  licensed  community 
must  comply  with  FDA  regulations  for 
devices  and  must  also  comply  with  NRC 
regulations  on  the  use  of  the 
radioactivity  in  or  on  humans. 
Whenever  possible,  we  reviewed  the 
various  state  and  Federal  regulations, 
including  other  NRC  regulations,  to 
limit  duplication  of  requirements. 

For  additional  information  on  how 
consensus  standards  were  used  in  the 
development  of  the  final  rule  refer  to 
Section  I,  Background  in  the 
SUPPLEMENTARY  INFORMATION  in  this 
document. 

E.  Training  and  Experience 

1 .  Training  and  Experience — General 

Issue  1 :  Why  Are  There  Two  Sets  of 
Training  and  Experience  Requirements 
in  the  Final  Part  35? 

Comment:  One  commenter  noted  that 
much  of  Subpart  J  is  redundant  with, 
but  not  identical  to  the  training  and 
experience  requirements  listed  in  the 
individual  sections  of  the  other 
subparts.  The  training  and  experience 
requirements  should  be  identical  if  they 
are  included  in  two  subparts  within  the 
same  part,  or  they  should  only  be  listed 
once  in  the  part. 

Response.  The  NRC  believes  that 
Subpart  J  should  be  retained  for  a  2-year 
transition  period  as  stated  in  the 
proposed  rule  (63  FR  43516;  August  13. 
1998  ).  The  issue  of  recognition  of 
medical  and  other  specialty  boards  was 
discussed  during  an  ACMUI  briefing  of 
the  Commission  on  February  19,  2002. 
In  that  meeting,  two  committee 
members  expressed  concern  that  some 
boards  did  not  qualify  for  recognition 
and  may  not  be  ready  to  apply  for 
recognition  within  6  months  after 
publication  of  the  final  rule.  Therefore, 
implementation  of  the  new  Part  35. 
without  Subpart  J,  could  disrupt  the 
current  license  authorization  process  for 
new  medical  personnel  because  many 
license  authorizations  are  granted  based 
on  recognition  of  board  certification. 
The  Commission  has  considered  this 
matter  and  decided  to  retain  the  ciurent 
training  requirements  in  Subpart  J  for  a 
2-year  period  after  the  effective  date  of 
the  final  rule.  As  stated  in  Section  IX, 
Implementation,  during  that  2-year 
period,  licensees  will  have  the  option  of 


complying  with  either  the  requirements 
of  Subpart  I  or  the  requirements  in 
Subparts  B  and  D-H.  During  this 
transition  period,  the  NRC  will  contmue 
working  with  the  ACMUI  and  the 
medical  community  to  resolve  any 
concerns  with  the  training  and 
experience  requirements.  The 
Commission  will  consider  changes  to 
the  training  and  experience 
requirements,  as  appropriate 

The  training  and  experience 
requirements  in  Subparts  B  and  D 
through  H  of  the  final  rule  provide 
alternative  pathways  for  individuals 
who  are  not  board  certified,  i.e.,  the  rule 
specifies  the  total  number  of  hours  of 
training  and  experience  needed  to 
become  an  AMP,  ANP,  AU.  or  RSO. 
This  was  done  because  we  do  not 
believe  that  we  should  require  that 
individuals  be  board  certified,  but  we 
believe  that  we  should  require  that  they 
have  adequate  training  to  safely  handle 
byproduct  material.  The  primary- 
difference  between  the  "board 
certification  route"  and  the  "alternative 
pathways "  concerns  the  regulator)' 
process  used  for  being  approved  as  an 
AMP.  ANP.  or  AU.  For  example,  if  an 
individual  is  certified  by  a  board 
recognized  by  NRC.  a  licensee  does  not 
need  to  amend  its  license  before  it 
allows  that  individual  to  work  as  an  AU, 
ANP,  or  AMP  (reference  §  35.14(a)  and 
§  35.24(a)).  However,  if  the  individual  is 
not  board  certified,  the  licensee  must 
apply  for  and  receive  an  amendment 
from  NRC  before  it  allows  that 
individual  to  begin  work  (§  35.13(b)),  In 
the  case  of  an  RSO.  a  licensee  must 
always  amend  its  license  before  it 
allows  an  individual  to  work  as  an  RSO 
unless  the  individual  would  be 
considered  a  temporar>'  RSO  under 
§  35.24(c). 

Issue  2:  Would  It  Be  Best  for  Regulations 
To  Be  Developed,  Administered,  and 
Monitored  by  Medical  Speciality 
Organizations? 

Comment.  A  commenter  believed  that 
the  training  and  experience 
requirements  would  be  best  developed, 
administered,  and  monitored  by 
medical  speciality  organizations  with 
expertise  in  clinical  applications  of 
radiation-related  technologies  The 
commenter  cited  the  Mammography 
Quality  Standards  Reauthorization  Act 
as  an  example  of  a  cooperative  public/ 
private  partnership  that  uses  the 
strengths  of  both  established 
accreditation/certification  programs  and 
Federal  Government  enforcement 
authority. 

Response.  The  NRC  acknowledges 
and  values  the  expertise  of  medical  and 
other  speciality  boards  involved  in 


20260  Federal  Register /Vol.  67,  No.  79  /  Wednesday,  April  24,  2002 /Rules  and  Regulations 


radiation-related  technologies.  We  have 
met  with  many  of  these  boards  and 
received  valuable  information  that  was 
used  to  develop  the  final  rule.  However, 
we  believe  that  the  administration  of 
this  rule  is  best  performed  by  the  NRC. 

Issue  3:  Should  Speciality  Boards  Be 
Listed  by  Name  in  the  Regulations? 

Comment.  Some  commenters 
recommended  that  the  regulations  list 
the  boards,  by  name,  because  the  boards 
rarely  change.  Another  set  of 
commenters  stated  that  the  cardiology 
board  should  be  listed  by  name  in  the 
rule.  Other  commenters  expressed 
concern  that  NRC  would  recognize 
boards  that  were  not  recognized  by  the 
American  Board  of  Medical  Specialities 
(ABMS). 

Response.  The  NRC  believes  that  any 
reference,  by  name,  to  boards  should  be 
deleted  from  the  regulation  because  a 
rulemaking  is  needed  to  add  new 
boards,  to  change  the  name  of  boards,  or 
to  delete  existing  boards.  This  has  been 
a  problem  with  the  current  Part  35  on 
several  occasions  when  individuals 
requesting  AU  status  have  been  certified 
by  a  board  that  is  not  listed  in  the 
regulations.  In  these  cases,  the  NRC 
evaluated  the  training  of  these 
individuals,  in  consultation  with  the 
Advisory  Committee  on  the  Medical 
Uses  of  isotopes  (ACMUI).  on  a  case-by- 
case  basis.  In  the  future,  without  need 
for  a  rulemaking,  NRC  could  recognize 
boards  in  a  more  timely  manner.  (Note: 
We  have  provisions  in  §§  35.50,  35.51, 
35.55,  35.190,  35.290,  35.390,  35.392, 
35.394,  35.490.  35.491,  35.590.  and 
35.690  that  allow  individuals,  who  are 
certified  bv  NRC-recognized  boards,  to 
function  as  an  ANP,  ANP,  AU,  or  RSO.) 
Under  the  final  rule,  the  boards  must  be 
recognized  by  the  NRC  or  an  Agreement 
State.  The  NRC  will  recognize  a  board 
if  its  certification  process  requires  or 
will  require  an  individual  to  meet  all  of 
the  applicable  requirements  listed  in  the 
alternative  pathway  of  the  training  and 
experience  requirements  in  Subparts  B 
and  D  through  H.  For  example,  the 
individual  must  complete  the  required 
number  of  hours  of  training  and 
experience  that  covers  specific  topics; 
obtain  a  signed  preceptor  certification: 
and  complete  specifically  identified 
patient  casework,  if  required. 

We  do  not  believe  that  the  NRC's 
recognition  of  boards  should  be  limited 
to  those  boards  that  are  recognized  by 
the  ABMS.  Our  recognition  is 
contingent  on  whether  the  certification 
process  includes  all  the  requirements 
listed  in  the  alternative  pathway.  Before 
we  recognize  a  board,  we  will  review 
the  board's  submittal  with  ACMUI.  We 


will  maintain  a  list  of  recognized  boards 
on  our  website. 

Boards  that  are  listed  in  current  Part 
35.  as  well  as  any  other  boards  that  are 
not  listed  in  the  current  rule,  such  as  the 
cardiology  boards,  will  need  to  apply  for 
recognition  under  the  revised  Part  35. 
We  believe  it  is  necessary  to  obtain  a 
commitment  from  all  of  the  boards  that 
their  certifications  meet  the  criteria  in 
the  alternative  pathways  in  the  final 
rule  because  it  has  been  several  years 
since  NRC  reviewed  many  of  them. 

Issue  4:  Should  the  Board  Certification 
Process  Be  "Approved"  or 
■Recognized"  by  the  NRC? 

Comment.  Commenters  questioned 
the  phrase  "whose  certification  process 
has  been  approved  by  the  Commission" 
because  the  board  will  continue  to  exist 
regardless  of  whether  the  Commission 
approves  the  board  for  Commission 
purposes. 

Response.  Based  on  this  comment,  the 
NRC  changed  all  training  and 
experience  requirements  to  state  that  the 
medical  and  other  specialty  board's 
certification  process  must  be 
"recognized"  by  the  Commission. 

Issue  5:  What  Is  the  Preceptor's  Role? 

Comment.  A  commenter  stated  the 
proposed  regulations  place  an 
inappropriate  burden  on  the  preceptor 
to  provide  written  certification  that  the 
applicant  has  satisfactorily  completed 
the  didactic  instruction  in  a  structured 
educational  program,  obtained  the 
required  hours  of  supervised  practical 
experience,  and  achieved  a  level  of 
competency  to  function  independently 
as  an  AU.  The  commenter 
recommended  that  all  didactic  training 
be  certified  or  approved  by  an 
independent  organization  not  associated 
with  any  society,  board,  or  medical 
speciality.  The  commenter  stated  that 
the  preceptor  should  not  make  any 
judgment  regarding  competency  and 
should  simply  attest  that  an  individual 
completed  the  training  program. 

Response.  The  regulations  in  the  final 
rule  do  place  a  high  degree  of 
responsibility  on  the  preceptor.  Because 
the  preceptor  must  be  an  AMP.  ANP, 
AU.  or  RSO.  the  NRC  believes  that  the 
preceptor  is  in  the  best  position  to 
certify  that  the  individual  has  achieved 
a  level  of  competency  sufficient  to 
function  independently  as  an  AMP, 
ANP.  AU,  or  RSO.  We  do  not  believe 
this  places  an  undue  burden  on  a 
preceptor,  but  rather  it  demonstrates  a 
high  degree  of  confidence  in  the 
preceptor.  Further,  we  believe  that  these 
types  of  judgments  of  competency  in 
training  and  experience  are  consistent 
with  the  duties  of  individuals  who 


direct  training  programs  or  provide 
training. 

Issue  6:  What  Are  the  Training  and 
Experience  Requirements  for  Physicians 
Who  Perform  Research  on  Human 
Subjects? 

Comment.  A  commenter  asked  what 
the  training  and  experience 
requirements  are  for  physicians  who  • 
perform  research  on  human  subjects. 

Response.  There  is  no  difference 
between  the  training  and  experience 
requirements  for  the  administration  of 
byproduct  material  or  radiation  from 
byproduct  material  to  a  human  research 
subject  and  the  training  and  experience 
requirements  for  an  administration  to  a 
patient.  For  example,  if  the  research 
involves  using  unsealed  byproduct 
material  for  imaging  and  localization 
studies  for  which  a  written  directive  is 
required,  the  physician  performing  the 
research  must  meet  the  requirements  in 
§35.390.  If  the  research  involves  use  of 
sealed  byproduct  material  in  a  remote 
afterloader,  the  physician  must  meet  the 
requirements  in  §  35.690. 

Issue  7:  Should  the  Training  and 
Experience  Requirements  Include  an 
Examination? 

Comment.  The  NRC  received 
comments  both  opposed  to  and  in 
support  of  a  requirement  for  individual 
who  would  like  to  become  an  AMP. 
ANP,  AU,  or  RSO  to  pass  an 
examination  that  would  assess  whether 
they  had  sufficient  radiation  safety 
knowledge. 

Some  commenters  supported  the 
exam  concept.  One  thought  that  it 
would  provide  an  alternative  to  a 
requirement  for  a  long  training  program. 
Those  commenters  who  supported  the 
examination  believe  that  an 
examination  is  an  important  tool  that 
should  be  used  to  assure  that 
individuals  have  the  necessary  skill  to 
handle  byproduct  material  safely.  Other 
commenters  believed  that  the 
exainination  would  be  warranted  if  an 
individual  had  not  taken  an 
excmiination  as  part  of  a  board 
certification. 

Several  commenters  stressed  the 
practical  problems  of  implementing  the 
requirements  for  an  examination.  They 
noted  that  establishing  an  examination 
program  was  extremely  time-intensive 
and  expensive.  According  to  several 
commenters,  maintaining  the 
confidentiality  of  questions  was  a 
concern.  Some  commenters  said  that  the 
examination  requirement  was 
imnecessary  and  should  be  deleted 
unless  the  NRC  had  information  that 
significant  numbers  of  AMPs,  ANPs, 
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AUs.  and  RSOs  were  being  inadequately 
trained. 

Other  commenters  indicated  that 
many  training  organizations  already  use 
testing  as  part  of  their  educational 
programs.  Therefore,  the  testing 
requirement  would  only  increase 
training  costs  without  adding  benefit  or 
value. 

Some  commenters  argued  that  neither 
should  the  NRC  give  the  exam  itself,  nor 
should  it  determine  the  passing  score. 
Other  commenters  suggested  that 
examining  organizations  submit 
questions  to  die  NRC  and  that  the  NRC 
should  develop  the  exam.  Some 
commenters  recommended  that  the  NRC 
collaborate  with  one  or  more  boards  to 
develop  the  radiation  safety  exam. 
Others  suggested  that  several  boards 
collaborate  to  develop  a  radiation  safety 
examination  independent  of  the  NRC. 
Commenters  also  recommended  that  the 
NRC  contract  either  directly  or 
indirectly  with  a  testing  service  to 
administer  the  exam. 

Several  commenters  stated  that  the 
proposed  requirement  in  Appendix  A 
for  examining  organizations  to  ensure 
that  examinations  are  not  given  to 
individuals  who  have  also  been 
instructed  by  the  examining 
organization  was  too  prescriptive.  One 
commenter  explained  that  professional 
organizations  must  be  trusted  to  both 
offer  instruction  and  testing.  Another 
commenter  encouraged  the  NRC  to  keep 
the  two  functions  separate. 

Response.  The  NRC  believes  that  the 
training  and  experience  requirements  in 
the  final  rule  for  AMPs,  ANPs,  AUs,  and 
RSOs  are  sufficient  to  assure  that  the 
radiation  safety  of  the  public,  patients, 
human  research  subjects,  and  workers  is 
maintained.  Therefore,  we  deleted  the 
requirement  for  an  examination  from  all 
the  training  and  experience  sections. 
Instead  of  an  examination,  we  will  rely 
on  the  preceptor's  certification  that  an 
individual  has  completed  the  required 
training  and  experience  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  AMP.  ANP.  AU,  or  RSO. 

Issue  8:  Should  Part  35  Contain  Training 
and  Experience  Requirements  for 
Technologists? 

Comment.  Many  commenters 
suggested  that  minimum  training  and 
experience  requirements  be  established 
for  nuclear  medicine  technologists.  In 
addition,  they  suggested  that 
technologists  be  required  to  pass  an 
exam.  Commenters  stated  that  there  is  a 
need  for  training  and  experience 
requirements  for  those  individuals  who 
actually  handle  radioactive  materials. 


One  commenter  felt  that  health  care 
agencies,  rather  than  the  NRC,  should 
mandate  licensure  requirements  for 
technologists.  Commenters  opposed 
NRC  requiring  specific  training  and 
experience  for  nuclear  medicine 
technologists,  but  supported  mandated 
licensure  requirements  by  health  care 
agencies. 

Response.  The  NRC  recognizes  that 
technologists  have  an  important  and 
substantial  role  in  the  medical  use  of 
byproduct  material.  However,  the 
licensee  is  responsible  for  ensuring  that 
the  training  and  experience  of 
individuals  working  under  the 
supervision  of  an  AU  or  ANP  are 
adequate.  We  will  continue  to  rely  on 
the  regulations  in  §  35.27.  Supervision, 
to  assure  that  individuals  working 
under  the  supervision  of  an  AU  or  ANP 
are  provided  adequate  training. 
Therefore,  we  have  not  established 
training  and  experience  requirements 
for  technologists  or  other  individuals 
using  byproduct  material  under  the 
supervision  of  an  AU  or  ANP. 

Issue  9:  Will  the  Training  and 
Experience  Requirements  for  Physicians 
Affect  Training  Requirements  for 
Technologists? 

Comment.  Commenters  were 
concerned  that  the  reduction  in  the 
duration  of  some  of  the  physicians' 
training  programs  would  negatively 
affect  the  amount  of  training  that 
licensees  expect  technologists  to  have 
completed.  "They  were  concerned  that  if 
NRC  reduced  the  training  requirements 
for  AUs  that  licensees  might  reduce 
their  training  requirements  for 
technologists.  The  commenters  believed 
that  as  the  technology  becomes  more 
sophisticated,  a  reduction  in  training 
could  lead  to  poor  quality  studies  and 
result  in  unnecessar\'  radiation  exposure 
to  patients. 

Response.  The  NRC  believes  that 
under  the  final  rule  AUs  will  have 
sufficient  training  and  experience  to 
assure  that  byproduct  material  is 
handled  safely.  In  addition,  an  AU  is 
required  to  be  a  physician,  dentist,  or 
podiatrist.  It  is  the  licensee's 
responsibility  to  determine  the  level  of 
training  and  experience,  in  addition  to 
the  instruction  required  in  §  35.27, 
needed  for  individuals  working  under 
the  supervision  of  an  AU. 

2.  Training  and  Experience — Unsealed 
Byproduct  Material. 

For  the  most  part,  comments  received 
on  the  following  sections  related  to 
more  than  one  section.  Therefore,  the 
NRC  is  summarizing  comments  received 
on  these  sections  in  this  portion  of  the 
statement  of  considerations.  Comments 


that  pertain  only  to  specific  sections  are 
discussed  under  that  particular  section 
heading 

As  discussed  earlier,  the  training  and 
experience  requirements  in  proposed 
§35.290  were  moved  to  final  §35.190 
and  the  training  and  experience 
requirements  in  proposed  §  35.292  were 
moved  to  final  §  35.290.  For  purpose  of 
the  following  discussion,  the  summary 
of  the  comments  refers  to  the  sections  in 
the  proposed  rule  and  the  response 
refers  to  the  sections  in  the  final  rule. 

Section  35.190.  Training  for  uptake, 
dilution,  and  excretion  studies. 

Section  35.290.  Training  for  imaging 
and  localization  studies. 

Section  35.390.  Training  for  use  of 
unsealed  byproduct  material  for  which 
a  WTitten  directive  is  required 

Section  35.392.  Training  for  the  oral 
administration  of  sodium  iodide  iodine- 
131  (1-131)  requiring  a  written  directive 
in  quantities  less  than  or  equal  to  1.22 
Gigabecquerels  (33  millicuries). 

Section  35.394.  Training  for  the  oral 
administration  of  sodium  iodide  1-131 
requiring  a  written  directive  in 
quantities  greater  than  1.22 
Gigabecquerels  (33  millicuries). 

Issue  1:  Should  NRC's  Training  and 
Experience  Requirements  Focus  on 
Radiation  Safety  Rather  Than  Clinical 
Competency? 

Comment.  Commenters  generally 
supported  the  N'RC  focusing  training 
and  experience  requirements  on 
radiation  safety  rather  than  on  clinical 
competency.  Some  commenters 
believed  that  the  training  and 
experience  requirements  for  physicians 
who  wish  to  use  unsealed  byproduct 
material  should  be  based  on 
demonstrated  competence  in  nuclear 
science  and  radiation  safety.  These 
commenters  did  not  believe  that  the 
NRC  should  define  the  criteria  for 
clinical  competence,  but  rather  should 
allow  clinical  training  to  be  defined  by 
relevant  medical  specialty  organizations 
such  as  the  Accreditation  Council  for 
Graduate  Medical  Education  (ACGME)- 
approved  training  programs  or  the 
ABMS-sanctioned  certif\-ing  boards. 
However,  commenters  noted  that  "AU 
status  "  was  frequently  equated  with 
clinical  competency.  As  a  result,  these 
commenters  encouraged  the  NRC  to 
clearly  state  that  a  license  granted  under 
Part  35  only  reflects  the  qualifications  of 
a  phvsician  to  safely  handle  radioactive 
material  for  medical  use  and  not  to 
practice  nuclear  medicine. 

Response.  The  current  training  and 
experience  requirements  for  AUs  under 
§§  35.100.  35.200.  and  35.300  have  been 
revised  to  focus  on  radiation  safety.  The 
NRC  believes  that  the  focus  of  these 
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training  requirements  should  not  be 
clinical  competency.  Clinical 
competency  is  best  addressed  by  State 
Medical  Boards,  certifying 
organizations,  and  hospital 
credentialing  committees.  An 
individual's  status  as  an  AU*means  that 
the  individual  has  met  the  requirements 
to  handle  byproduct  material  safely.  It 
does  not  reflect  an  assessment  of  the 
individual's  clinical  or  professional 
competency. 

Issue  2:  Should  Training  and  Experience 
Be  Limited  to  FDA-Approved  Uses  of 
Byproduct  Material? 

Comment.  A  commenter 
recommended  that  training  and 
experience  be  obtained  in  those 
activities  that  are  related  to  FDA- 
approved  uses  of  b)rproduct  material, 
and  that  all  research,  drug  testing,  and 
related  non-FDA  approved  procedures 
be  excluded  firom  training  and 
experience  activities. 

Response.  The  training  and 
experience  requirements  in  the  final 
rule  focus  on  radiation  safety,  not  on 
clinical  competency.  Therefore,  the  NRC 
believes  that  individuals  should  have 
training  and  experience  in  the  safe 
handling  of  all  types  of  byproduct 
material.  Thus,  training  and  experience 
should  not  be  limited  to  FDA-approved 
uses  of  byproduct  material. 

Issue  3:  Where  Should  Training  Be 
Obtained? 

Comment.  A  commenter 
recommended  that  the  NRC  not 
recognize  training  and  experience  that 
has  been  obtained  at  a  facility  that  is 
supported  by  either  commercial 
manufacturers  or  suppliers.  Other 
commenters  recommended  that 
practical  training  should  be  in  an 
ACGME-accredited  program  in  nuclear 
medicine  or  a  graduate  level  course  at 
an  accredited  university.  Another 
commenter  recommended  that  only 
those  physicians  completing  an 
accredited  residency  program  in  an 
ABMS-approved  speciality  be  allowed 
to  become  AUs  under  §  35.390. 

Response.  The  NRC  does  not  believe 
that  the  rule  should  specify  where  the 
training  should  be  obtained  because  this 
level  of  prescriptiveness  is  not 
warranted  by  the  types  and  levels  of 
byproduct  material  that  are  handled 
under  §§  35.100.  35.200.  and  35.300.  We 
will  investigate  any  allegations 
regarding  inadequate  training  programs 
on  a  case-by-case  basis.  In  addition,  we 
do  not  believe  that  the  rule  should 
prohibit  an  individual  from  obtaining 
training  at  locations  whose  activities  are 
supported  by  commercial 
manufactxirers,  suppliers,  or  the  owners/ 


investors.  We  will  rely  on  the 
preceptor's  written  certification  for  final 
assurance  that  an  individual  has 
completed  the  required  training  and 
experience  and  is  competent  to  function 
independently  as  an  AU. 

Issue  4:  Should  NRC  Provide  "Deemed" 
Status  to  Individuals? 

Comment:  Commenters  questioned 
whether  NRC  would  provide  "deemed" 
status  to  diplomates  of  the  American 
Board  of  Nuclear  Medicine  (ABNM)  and 
whether  diplomates  of  the  American 
Board  of  Radiology  (ABR)  or  the  ABNM 
should  be  licensed  to  use  diagnostic 
radionuclides  without  additional 
education  or  examination  requirements. 

Response.  Any  individual  who  is  an 
AMP,  teletherapy  physicist,  ANP,  AU, 
or  RSO  on  a  license  issued  by  the 
Commission  or  Agreement  State,  a 
permit  issued  by  a  Commission  master 
material  licensee,  a  permit  issued  by  a 
Commission  or  Agreement  State  broad 
scope  licensee,  or  a  permit  issued  by  a 
Commission  master  material  license 
broad  scope  permittee  before  the 
effective  date  of  the  final  rule  vdll 
continue  to  be  considered  such  by  NRC. 
After  the  rule  becomes  effective,  these 
individuals  will  have  "deemed"  status 
as  an  AMP,  ANP,  AU,  or  RSO  on 
licenses  that  authorize  similar  type(s)  of 
use{s)  of  byproduct  material,  i.e.,  there 
will  be  no  change  in  what  an  individual 
is  "authorized"  to  do.  For  example,  an 
individual  currently  recognized  as  a 
"teletherapy  physicist"  would  be 
recognized  as  an  AMP  for  teletherapy 
units  under  the  final  Part  35.  However, 
the  individual  could  not  be  listed  as  an 
AMP  on  a  license  only  authorizing  use 
of  gamma  stereotactic  radiosurgery, 
imless  he  or  she  also  satisfied  the 
requirements  in  the  new  §  35.51(b)(1) 
for  experience  with  the  tasks  that  are 
applicable  to  those  units  (§§  35.635, 
35.645  and  35.652).  The  teletherapy 
physicist  could  not  be  listed  as  an  AMP 
on  a  license  that  only  included  gamma 
stereotactic  radiosurgery  units  and 
remote  afterloaders,  unless  the 
individual  obtained  written 
certification,  signed  by  a  preceptor 
AMP,  that  he  or  she  had  satisfactorily 
completed  the  applicable  requirements 
and  had  achieved  a  level  of  competency 
to  function  independently  as  an  AMP 
for  those  types  of  uses. 

The  same  criteria  would  apply  in 
determining  if  AUs  have  "deemed 
status"  under  the  final  rule.  They  would 
only  continue  to  be  recognized  as  AUs 
for  the  type(s)  of  use(s)  of  byproduct 
material  for  which  they  already  have 
AU  status.  An  AU  under  the  current 
§  35.932.  Training  for  treatment  of 
hyperthyroidism,  would  continue  to  be 


recognized  as  an  AU  for  the  use  of  1-131 
for  diagnosis  of  thyroid  function  under 
the  new  §  35.390,  Training  for  use  of 
unsealed  byproduct  material  for  which 
a  written  directive  is  required.  However, 
if  the  individual  would  also  like  AU 
status  for  parenteral  administration  of 
any  beta  emitter  or  a  photon-emitting 
radionuclide  with  a  photon  energy  less 
than  150  keV.  the  individual  would 
have  to  satisfy  the  applicable  training 
and  experience  requirements  for  this 
use  in  §35.390. 

Once  the  final  rule  becomes  effective, 
diplomates  of  boards,  such  as  the 
ABNM  and  ABR,  will  be  considered  to 
have  met  the  training  and  experience 
requirements  if  the  boards  have  been 
recognized  by  NRC.  Recognition  of  a 
board  will  be  contingent  on  whether  the 
board's  certification  process  includes  all 
the  requirements  listed  in  the 
alternative  pathways  for  satisfying  the 
training  and  experience  requirements. 
However,  as  stated  previously,  the 
Commission  is  retaining  the  current 
training  requirements  in  Subpart  J  for  a 
2-year  period  after  the  effective  date  of 
the  final  rule.  During  that  2-year  period, 
licensees  will  have  tfie  option  of 
meeting  either  the  requirements  of 
Subpart  J  or  the  requirements  in 
Subparts  B  and  D-H. 

Issue  5:  Why  Are  There  Different 
Requirements  for  Training  of  AUs 
Under  §§35.100,  35.200,  and  35.300? 

Comment.  Commenters  questioned 
why  the  training  and  experience 
requirements  for  using  byproduct 
material  under  §§  357100,  35.200,  and 
35.300  are  different.  They  indicated  that 
the  basic  radiation  safety  practices  and 
knowledge  of  radiation  science  should 
be  the  same  regardless  of  the  quantity  of 
byproduct  material  and  how  it  is  used. 

Response.  The  NRC  recognizes  that 
there  is  a  certain  degree  of  basic 
radiation  safety  knowledge  that  is 
common  among  all  the  types  of  use,  e.g., 
use  of  the  decay  formula  and 
decontamination  techniques.  However, 
we  also  believe  that  there  are  some  basic 
differences  between  the  uses  of 
byproduct  material  under  §§  35.100, 
35.200,  and  35.300  that  warrant 
additional  training  and  experience,  e.g., 
increased  potential  for  exposures  ia 
excess  of  Part  20  limits  and  the  potential 
for  adverse  biological  effects.  For 
example,  AUs  handling  byproduct 
material  for  imaging  and  localization 
studies,  as  compared  to  uptake, 
dilution,  and  excretion  studies,  are 
generally  handling  larger  quantities  and 
many  different  radionuclides.  Also,  AUs 
meeting  the  training  and  experience 
requirements  in  §  35.190  are  not 
authorized  to  prepare  radioactive  drugs 
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using  generators  and  reagent  kits,  but 
AUs  under  §  35.290  are  authorized  to 
prepare  drugs  using  generators  and 
reagent  kits.  Finally.  AUs  under 
§  35.390  are  handling  material  in 
quantities  that  can  cause  deterministic 
effects. 

Issue  6:  How  Long  Should  the  Training 
Programs  Be  for  Individuals  Who  Would 
Like  To  Become  AUs  Under  §§  35.190, 
35.290,  and  35.390? 

Comment.  Numerous  comments  both 
supported  and  opposed  the  duration  of 
the  proposed  training  and  experience 
requirements  for  individuals  who  would 
like  to  become  an  AU  for  imsealed 
byproduct  material. 

Some  commenters  strongly  supported 
the  proposed  reduction  of  the  training 
and  experience  requirements  for  use  of 
imsealed  byproduct  material  in 
diagnostic  nuclear  cardiology  because  of 
the  minimal  risk  to  patients  and  public 
safety. 

Some  commenters  believed  that  NRC 
should  not  establish  an  "arbitrary" 
number  of  training  and  experience 
hours.  They  indicated  that  it  may  take 
some  individuals  more  time  to  master 
needed  information.  They  believe  that 
classroom  training  should  focus  on 
radiation  safety  and  that  there  should  be 
a  requirement  to  show  evidence  of 
mastery  in  comprehensive  nuclear  and 
radiation  science  through  an  exam.  In 
addition,  they  believe  that  the  rule 
should  clearly  identify  what  knowledge 
and  skills  an  individual  shoidd  have. 

A  commenter  suggested  that  the 
proposed  requirements  for  an  individual 
who  would  like  to  use  material  under 
§  35.100  be  changed  from  20  hours  of 
classroom  and  laboratory  experience  to 
40  hours  of  supervised  practical 
experience. 

A  commenter  recommended  that  the 
proposed  requirement  for  an  individual 
who  would  like  to  use  material  under 
§  35.200  should  be  a  minimum  of  240 
hours  of  supervised  practical 
experience.  For  the  same  type  of  use, 
another  commenter  suggested  that  an 
individual  complete  a  6-month/1200 
hour  training  program  in  an  ACGME- 
accredited  or  equivalent  training 
program.  Finally,  a  commenter 
recommended  that  individuals  certified 
by  the  ABR  or  ABNM  should 
automatically  qualify  as  AUs.  These 
commenters  also  indicated  that  as  an 
alternative  pathway  to  board 
certification,  an  individual  who  would 
like  to  use  material  under  §  35.200 
should  be  required  to  complete  a 
dedicated  4-month  nuclear  medicine/ 
radiology  training  program  that 
integrates  radiation  safety  training  with 
clinical  training  and  experience.  This 


integrated  experience  should  be 
obtained  in  an  ACGME-approved 
residency  program  in  diagnostic 
radiology  or  nuclear  medicine. 

A  commenter  stated  that  the  current 
training  and  experience  requirements 
for  physicians  authorized  for  nuclear 
medicine  therapy  {§  35.390)  are  minimal 
to  a  fault.  The  commenter  cited  the  1996 
NAS-IOM  analysis  of  NRC's  medical 
program  that  recommended  increasing 
the  requirements  for  a  nuclear  medicine 
therapy  AU.  Another  commenter  found 
it  inconsistent  that  the  use  of  unsealed 
byproduct  material  for  therapy  requires 
far  less  training  than  the  use  of  sealed 
byproduct  material.  Another  position  is 
that  therapeutic  nuclear  medicine 
represents  a  higher  risk  for  patients. 
Therefore,  the  training  and  experience 
requirements  to  become  an  AU  for 
therapy  should  be  greater  than  those  for 
diagnostic  nuclear  medicine. 

A  commenter  recommended  that  the 
current  requirements  for  an  individual 
who  would  like  to  use  imsealed 
byproduct  material  under  §  35.300 
should  be  revised  to  be  at  least  equal  to 
or  greater  than  the  requirements  to  use 
material  under  §  35.200.  Another 
conmienter  suggested  that  an  individual 
have  100  hours,  rather  than  40  hours,  of 
supervised  practical  experience  under 
the  supervision  of  an  AU.  The 
commenter  went  on  to  state  that  this 
additional  time  would  be  used  to  cover 
the  requirements  that  pertain  to  dosages 
requiring  a  written  directive. 

Another  commenter  stressed  the 
importance  of  remembering  that,  under 
§  35.300,  byproduct  material  is  used  for 
therapeutic  treatments  and  that  the 
possibility  of  injury  to  the  patient  and 
others  is  very  real.  This  commenter 
stated  that  he  had  personally  seen  both 
significant  bone  marrow  suppression 
after  using  strontium  for  bone  pain  and 
life-threatening  pulmonary  edema  after 
treatment  of  a  patient  with  iodine-131 
(1-131)  for  metastatic  thyroid  cancer  of 
the  lungs. 

Response.  The  NRC  believes  that  the 
regulatory  text  should  contain  a  list  of 
the  subject  areas  to  be  addressed  in  a 
training  program.  In  the  final  rule,  we 
have  not  included  a  requirement  for  an 
examination  to  demonstrate  that  an 
individual  has  sufficient  knowledge  in 
radiation  safety.  Instead,  we  will  rely  on 
the  duration  of  the  training  program  and 
the  preceptor's  written  certification  that 
a  physician  has  completed  the  required 
training  and  experience  and  is 
competent  to  function  independently  as 
anAU. 

The  following  discussion  summarizes 
the  training  and  experience 
requirements  for  use  of  unsealed 
byproduct  material  under  §§  35.100, 


35.200,  and  35.300.  We  believe  the 
specified  training  periods  will  provide 
individuals  with  sufficient  knowledge 
to  handle  byproduct  material  safely  VVe 
also  believe  that  it  is  sufficient  to 
specify  the  overall  period  for  training. 
We  do  not  believe  that  any  further 
breakdown  is  needed  in  terms  of  the 
hours  devoted  to  classroom/laborator>' 
training  and  work  experience.  Note,  this 
same  approach  is  used  in  the  current 
rule  for  the  training  and  experience 
requirements  for  an  ANT.  In  addition, 
this  approach  will  provide  needed 
flexibility  in  designing  and 
implementing  training  programs 

In  §  35.190,  Training  for  uptake 
dilution  and  excretion  studies,  the  total 
number  of  hours  (i.e..  60  hours)  in  the 
final  rule  is  the  same  as  the  total 
number  of  hours  in  the  current  rule  and 
in  the  proposed  rule.  AUs,  qualified 
under  §  35.290,  §  35.390,  or  equivalent 
Agreement  State  requirements,  may  use 
byproduct  material  under  §  35.100.  AUs 
qualified  under  §  35.190  are  not 
authorized  to  prepare  unsealed 
byproduct  material  using  generators  and 
reagent  kits. 

In  §  35.290.  Training  for  imaging  and 
localization  studies,  we  agree  with  the 
public  comments  that  the  proposed  120 
hours  is  not  sufficient.  AUs  in  this 
categor>'  are  authorized  to  prepare 
unsealed  byproduct  material  for  medical 
use  using  generators  and  reagent  kits. 
Therefore,  we  have  increased  the  period 
of  training  in  §  35.290  from  120  hours  in 
the  proposed  rule  to  700  hours 
(essentially  4  months)  in  the  final  rule. 
This  change  was  necessary  to  assure 
that  physicians  spend  an  adequate 
amount  of  time  in  an  envirorunent  in 
which  radioactive  drugs  are  routinely 
being  prepared  and/ or  administered  for 
medical  use.  Note  that  the  700  hours  in 
the  final  rule  is  a  reduction  from  the 
current  1200  hours  of  training  required 
for  imaging  and  localization  studies. 

As  stated  earlier,  we  have  not 
specified  a  breakdown  b^v^een  the 
number  of  hours  of  didactic  (i.e., 
classroom  and  laborator>)  and  work 
experience  to  allow  flexibilit>'  in 
designing  and  implementing  training 
programs.  Therefore,  the  number  of 
hours  of  classroom  and  laborator>" 
training  needed  to  address  the  required 
subject  areas  in  §  35.290(c)(l)(i)  may 
vary  with  individual  training  programs. 
The  remainder  of  the  required  700  hours 
would  be  devoted  to  super\'ised  work 
experience  to  include,  but  not  be 
limited  to,  the  subject  areas  in 
§35.290(c)(l)(ii). 

We  recognize  that  physicians  in 
training  will  not  dedicate  all  of  their 
time  specifically  to  the  subject  areas  in 
§  35.290(c)(l){ii)  and  will  be  attending 
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to  other  clinical  matters  involving  the 
diagnostic  use  of  the  material  under  the 
supervision  of  an  AU  (e.g.,  reviewing 
case  histories  or  interpreting  scans). 
Even  though  these  clinical  matters  are 
not  specifically  required  by  the  NRC, 
this  type  of  supervised  work  experience 
may  be  counted  toward  the  supervised 
work  experience  to  obtain  the  required 
700  hours. 

We  agree  that  the  training  and 
experience  requirements  should  be 
increased  for  individuals  who  would 
like  to  use  byproduct  material  for  which 
a  written  directive  is  required.  The 
hours  have  been  increased  from  80 
hours  in  the  current  rule  to  700  hours 
in  the  revised  §  35.390,  Training  for  use 
of  unsealed  byproduct  material  that 
requires  a  written  directive.  We  believe 
this  increase  is  needed  because  these 
physicians  would  be  authorized  to  elute 
generators  and  prepare  radioactive 
drugs,  as  well  as  to  administer  a  wide 
variety  of  radionuclides  requiring 
written  directives.  Thus,  the  associated 
radiation  risks  of  the  use  could  be 
greater.  In  addition,  the  work  experience 
in  the  administration  of  such  dosages  to 
patients  must  specifically  include  at 
least  three  cases  in  each  of  the  following 
categories  for  which  the  individual  is 
requesting  AU  status: 

1.  Oral  administration  of  less  than  or 
equal  to  1.22  Gigabecquerels  (33 
milliciuies)  of  sodium  iodide  1-131: 

2.  Oral  administration  of  greater  than 
1.22  Gigabecquerels  (33  millicuries)  of 
sodiiun  iodide  1-131; 

3.  Parenteral  administration  of  any 
beta-emitter  or  a  photon-emitting 
radionuclide  with  a  photon  energy  less 
than  150  keV;  and/or 

4.  Parenteral  administration  of  any 
other  radionuclide. 

Physicians  who  are  authorized  under 
§  35.390  for  all  of  these  types  of 
administrations  also  meet  the 
requirements  in  §§  35.190.  35.290, 
35.392,  and  35.394. 

Issue  7:  What  Are  the  Appropriate 
Training  Requirements  for  an  Individual 
Who  Would  Like  To  Use  1-131  for 
Treatment  of  Hyperthyroidism  and 
Thyroid  Cancer? 

Comment.  Commenters  were  strongly 
opposed  to  the  proposed  changes  to  the 
requirements  for  the  administration  of 
1-131  for  treatment  of  hyperthyroidism 
and  thyroid  cancer.  Commenters  felt 
that  there  was  no  justification  for 
revising  the  current  §  35.932,  Training 
for  treatment  of  hyperthyroidism,  and  to 
do  so  would  conflict  with  NRC's 
guidelines  of  "minimizing  intrusion 
into  medical  judgments  affecting 
patients  and  into  other  eireas  considered 
to  be  a  part  of  the  practice  of  medicine." 


These  commenters  indicated  that  the 
increased  training  was  not  warranted  in 
light  of  endocrinologists'  impeccable 
safety  record  with  the  use  of  1-131  and 
the  fact  that  there  have  been  no  records 
of  therapeutic  misadministrations  of  any. 
byproduct  material  by  endocrinologists. 
In  addition,  commenters  stated  that,  in 
reality,  most  of  the  practical  aspects  of 
handling  1-131  that  would  be  covered  in 
the  proposed  40  hours  of  additional 
training  is  already  covered  in  the  80 
hours  of  didactic  training  and  in  the 
supervised  clinical  training  that  is 
currently  required  by  §  35.932,  Training 
for  treatment  of  hyperthyroidism,  and 
§  35.934,  Training  for  treatment  of 
thyroid  carcinoma. 

Commenters  stated  that  the  clinical 
endocrinologist  is  the  physician  best 
qualified  to  take  care  of  patients  with 
thyroid  disease  and  part  of  their 
responsibility  is  to  protect  their  patients 
from  unnecessary  burdens.  Commenters 
stated  that  the  practical  effect  of 
increasing  the  basic  radiation  physics 
and  safety  training  from  80  hoius  to  120 
hours  would  be  to  exclude 
endocrinologists  from  administering  I- 
131  to  patients  with  hyperthyroidism 
and  thyroid  cancer.  Some  commenters 
went  on  to  state  that  increasing  the 
requirement  for  licensure  would 
actually  result  in  fewer  endocrinologists 
being  able  to  take  care  of  their  owm 
patients  and  would  ultimately  place 
increased  and  undue  strain  on  the 
patients  such  as: 

1.  Increased  costs  to  the  patient.  The 
cost  to  patients  receiving  treatment  in  a 
hospital  setting  are  double  or  triple  the 
cost  of  an  endocrinologist  administering 
1-131  in  his/her  own  office. 

2.  Increased  potential  safety  hazards 
for  the  patient.  There  is  much  more 
personal  and  focused  attention  given  to 
the  patient  in  the  endocrinologist's 
office.  In  other  settings,  the  patient  is 
one  of  dozens  of  people  waiting  to  be 
treated  with  a  variety  of  doses  for  a 
variety  of  diseases.  Thus,  the  possibility 
of  error  in  communications  and  for  the 
misadministration  of  1-131  is  greatly 
increased. 

'    3.  Increased  emotional  trauma  diuing 
treatment.  Patient  anxiety  and  fear  will 
be  increased  as  a  result  of  patients  being 
required  to  go  to  nuclear  medicine 
departments  where  other  patients  are 
being  treated  for  all  maimer  of  disease, 
including  cancer.  This  is  an 
unnecessary  exposiu-e  of  the  patient  to 
psychological  trauma  and  can  be  a 
deterrent  to  a  patient  seeking 
appropriate  care. 

4.  Increased  need  to  visit  additional 
specialists.  With  fewer  endocrinologists 
administering  1-131,  patients  will  have 
to  endure  another  layer  of  specialty 


consultation,  resulting  in  delays  in 
treatment,  inconvenience  and  loss  of 
time  fi-om  work,  significant  increase  in 
the  cost  of  treatment,  and  exposure  to 
unfamiliar  settings  and  personnel. 

Commenters  were  also  concerned  that 
the  proposed  rule  required  that  the  40 
hours  of  supervised  practical  experience 
be  obtained  at  a  medical  institution. 
They  thought  this  is  a  prescriptive 
requirement  which  is  not  warranted 
because  acceptable  training  could  be 
provided  in  other  clinical  settings. 
Other  commenters  noted  that  this 
requirement  would  make  it  more 
difficult  for  endocrinologists  to  receive 
supervised  practical  experience  from 
mentors  or  preceptors  who  practice  and 
administer  radioiodine  in  their  offices, 
rather  than  in  medical  institutions. 

A  commenter  thought  it  paradoxical 
that  the  proposed  rule  would  actually 
decrease  the  amount  of  clinical 
experience  needed  for  licensure.  The 
commenter  indicated  that  currently, 
under  §  35.932.  physicians  are  required 
to  have  supervised  clinical  experience 
with  10  patients  with  hyperthyroidism 
and,  under  §  35.934,  they  are  required  to 
have  supervised  clinical  experience 
with  3  patients  with  thyroid  cancer.  The 
commenter  indicated  that,  in  the 
proposed  rule,  an  individual  must  have 
experience  with  5  cases.  This 
commenter  believed  that  this  was  a  step 
backward  from  the  current  regulations 
because  the  clinical  experience  and 
practical  aspects  of  the  use  of 
radioiodine  are  obtained  during  clinical 
experience,  rather  than  obtained  in  a 
classroom  setting.  According  to  another 
commenter,  the  blanket  requirement  for 
5  cases  for  each  procedure  may  not 
always  be  appropriate.  This  commenter 
thought  that  it  might  be  better  to  list  the 
procedures  and  the  number  of  required 
cases  in  the  regulations. 

Response.  In  the  final  rule,  §§  35.392 
and  35.394  have  been  added  to 
specifically  address  oral  administrations 
of  sodium  iodide  1-131.  These  sections 
do  not  increase  the  duration  of  training 
for  an  endocrinologist  over  the  current 
requirements  in  §§  35.932  and  35.934. 

In  the  final  rule,  §  35.392  was  added 
to  provide  the  training  and  experience 
requirements  for  physicians  who  only 
seek  authorization  for  the  oral 
administration  of  sodiima  iodide  1-131 
in  dosages  less  than  or  equal  to  1.22 
gigabecquerels  (GBq)  (33  millicuries 
(mCi))  and  do  not  seek  authorization  to 
prepare  radioactive  drugs  using 
generators  and  reagent  kits.  To  qualify 
as  an  AU  under  this  limited 
authorization,  an  individual  must  have 
80  hoiu-s  of  classroom  and  laboratory 
training  and  supervised  work 
experience  that  includes  3  cases 
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involving  the  oral  administration  of 
sodium  iodide  1-131  in  dosages  less 
than  or  equal  to  1.22  GBq  (33  mCi).  The 
NRC  has  not  specified  a  breakdowrn 
between  the  number  of  hours  of  didactic 
(i.e.,  classroom  and  laboratory)  and 
supervised  work  experience  to  allow 
licensees  flexibility  in  designing  and 
implementing  training  programs. 
Therefore,  the  number  of  hours  of 
classroom  and  laboratory  training  and 
supervised  work  experience  needed  to 
adequately  address  the  required  subject 
areas  can  vary  with  individual  training 
programs.  These  individuals  may  not 
prepare  unsealed  byproduct  materials 
using  generators  and  reagent  kits. 

Also,  §  35.394  was  added  in  the  final 
rule  to  provide  training  and  experience 
requirements  for  physicians  who  only 
seek  authorization  for  the  oral 
administration  of  sodium  iodide  1-131 
in  dosages  greater  than  1.22  GBq  (33 
mCi)  and  do  not  seek  authorization  to 
prepare  radioactive  drugs  using 
generators  and  reagent  kits.  To  qualify 
as  an  AU  imder  this  limited 
authorization,  an  individual  must  have 
80  hours  of  classroom  and  laboratory 
training  and  work  experience  that 
includes  3  cases  involving  the  oral 
administration  of  sodium  iodide  1-131 
in  quantities  greater  than  1.22  GBq  (33 
mCi).  Physicians  authorized  under 
§  35.394  would  also  meet  the  training 
and  experience  criteria  in  §  35.392. 
These  individuals  may  not  prepare 
unsealed  byproduct  materials  using 
generators  and  reagent  kits. 

We  agree  that  it  is  not  necessary  for 
the  supervised  work  experience 
required  by  §§  35.392  and  35.394  to  be 
obtained  at  a  medical  institution.  The 
essential  element  of  this  requirement  is 
who  is  supervising  the  individual  rather 
than  where  the  experience  is  obtained. 
The  final  rule  allows  an  individual  to 
obtain  work  experience  at  any  type  of 
medical  facility  (e.g.,  medical 
institution,  clinic,  or  private  practice 
office),  if  the  experience  is  under  the 
supervision  of  an  AU  who  meets  the 
applicable  requirements. 

Issue  8:  Should  There  Be  a  Difference 
Between  the  Training  and  Experience 
Requirements  for  Use  of  Sodium  Iodide 
1-131  Liquid  and  Capsules? 

Comment.  A  commenter  indicated 
that  an  individual  who  only  planned  on 
using  iodine  in  a  capsule  should  not  be 
required  to  have  as  much  training  as 
someone  who  planned  on  using  liquid 
iodine.  The  commenter  recommended 
that  only  40  hours  of  training  was 
needed  to  learn  how  to  handle  1-131 
capsules. 

Response.  The  final  training  and 
experience  requirements  do  not 


differentiate  between  the  different  forms 
of  1-131.  The  NRC  believes  that  AUs 
should  have  the  flexibility  to  prescribe 
whatever  form  of  1-131  they  believe 
appropriate.  Although  there  are 
differences  between  handling  iodine  in 
capsule  form  and  hquid  form  (e.g., 
decontamination  procedures),  we  do  not 
believe  that  the  differences  are 
significant  enough  to  warrant  a  separate 
category  for  training. 

Issue  9:  Should  Diagnostic  Use  of  1-131 
Be  Authorized  Under  §  35. 200  or 
§35.300? 

Comment.  A  commenter  noted  that 
the  proposed  rule  would  move 
requirements  for  whole  body  imaging 
using  sodium  iodide  1-131  from 
§  35.200  to  §  35.300.  The  commenter 
argued  that  this  would  prevent 
physicians  who  are  imaging  specialists 
from  performing  the  procedure  and 
allow  therapy  specialists  to  do  the 
procedure.  This  commenter  suggested 
that  the  procedure  not  be  included  in 
either,  but  instead  be  listed  as  a  line 
item  authorization  and  that  specified 
training  and  experience  requirements  be 
adopted  for  it. 

Response.  The  NRC  does  not  believe 
that  training  and  experience  criteria  for 
the  use  of  sodiimi  iodide  1-131  for 
whole  body  imaging  should  be  excluded 
from  the  regulations.  The  radiation 
safety  considerations  associated  with 
the  diagnostic  use  of  millicurie 
quantities  of  sodium  iodide  1-131  more 
closely  resemble  the  therapeutic  use  of 
sodium  iodide  1-131  than  most 
diagnostic  imaging  and  localization 
studies  using  technetium-99m. 
Therefore,  the  training  and  experience 
requirements  for  the  use  of  sodium 
iodide  1-131  in  quantities  greater  than 
1.11  Megabecquerels  (MBq)  (30 
microcuries  (nCi)),  regardless  of  how  it 
will  be  used,  requires  additional 
experience  in  the  administration  of 
these  types  of  dosages. 

The  final  rule  reduces  the  required 
number  of  cases,  as  stated  in  the 
proposed  rule,  from  5  to  3  for  each  type 
of  use  for  which  authorization  is 
requested.  We  believe  that  a  physician's 
involvement  in  3  cases  will  provide  him 
or  her  with  adequate  training  and 
experience.  In  addition,  we  do  not 
believe  that  requiring  physicians  to 
obtain  administration  experience  or 
demonstrate  they  have  such  experience 
for  three  cases  of  sodium  iodide  1-131 
represents  an  unwarranted  burden,  nor 
would  it  discourage  such  physicians 
from  becoming  authorized  to  use  1-131. 


Issue  10:  Should  Both  §§  35.190  and 
35.290  in  the  Final  Rule  Refer  to 
Reagent  Kits? 

Comment.  A  commenter  stated  that 
the  proposed  §  35.292  (final  §  35.290) 
does  not  refer  to  "reagent  kits," 
although  proposed  §  35.290  (final 
§  35.190)  does,  and  questioned  whether 
this  was  an  error. 

Response.  The  training  and 
experience  requirements  to  become  an 
AU  for  imaging  and  localization  require 
a  phvsician  to  have  experience  with 
generators  and  reagent  kits  because 
physicians  authorized  under  the  final 
§  3'5.290  (proposed  §  35.292)  may 
prepare  unsealed  byproduct  material 
using  generator  systems  and  reagent 
kits.  Under  the  final  §  35. 190  (proposed 
§35.290),  physicians  are  not  authorized 
to  prepare  byproduct  material  using 
generator  systems  and  reagent  kits 
Therefore,  it  is  appropriate  that  final 
§  35.290,  and  not  final  §  35.190,  requires 
experience  with  eluting  generator 
systems  appropriate  for  preparing 
unsealed  byproduct  material  for  imaging 
and  localization  studies,  measuring  and 
testing  the  eluate  for  radiochemical 
purity,  and  processing  the  eluate  with 
reagent  kits. 

Issue  11:  Is  It  Necessary  To  Require 
Training  in  Calibrating  Dose  Calibrators 
and  in  Calculating  and  Measuring 
Dosages? 

Comment.  A  commenter  stated  that 
there  was  an  inconsistency  between  the 
training  and  experience  requirements  in 
the  proposed  §§  35.292  and  35.390  and 
the  requirement  to  calibrate  dose 
calibrators  in  §  35.60  and  the 
requirement  to  measure  unit  dosages  m 
§  35.63.  The  commenter  recommended 
that  we  replace  the  phrase  "Calculating, 
measuring,  and  safely  preparing  patient 
or  human  research  subject  dosages." 
with  the  phrase  "Determining  and  safely 
preparing  patient  or  human  research 
subject  dosages." 

Response.  The  NRC  believes  that 
physicians  who  plan  to  use  unsealed 
bvproduct  material  must  have  training 
in  calibrating  instruments  used  to 
measure  the  activity  of  unsealed 
bvproduct  materials,  in  calculating  and 
measuring  dosages,  and  in  eluting 
generators  even  though,  in  practice,  an 
AU  mav  choose  to  only  use  unit 
dosages.  We  believe  that  this  training  is 
important  because  AUs  who  meet  the 
qualifications  m  the  final  §§  35.290  and 
35.390  are  not  restricted  to  using  unit 
dosages.  The  training  requirements  do 
not  interfere  with  the  practice  of 
medicine  or  pharmacy  because  the  rule 
provides  sufficient  flexibility  for 
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procuring  and  preparing  unsealed 
byproduct  material. 

We  have  not  replaced  the  words 
"calculating  and  measujing"  with  the 
word  "determining."  Use  of  the  words 
"calculating  and  measuring"  clearly 
states  our  intent  that  an  individual 
receive  training  in  calculating  (perform 
radioactive  decay  calculations)  and 
measuring  (use  instrumentation  to 
determine  the  activity)  the  activity  of 
unsealed  byproduct  material. 

Issue  12:  Were  There  Any  Other 
Changes  Made  to  These  Sections 
Between  the  Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  revised  the 
requirement  for  individuals  to  have 
experience  administering  dosages  to 
patients  or  human  research  subjects  to 
state:  "Administering  dosages  of 
radioactive  drugs  to  patients  or  human 
research  subjects."  This  was  done  to 
state  clearly  that  experience 
administering  radioactive  drugs  need 
not  be  limited  to  radioactive  drugs 
containing  byproduct  material  because 
there  is  no  difference  between  the  safety 
precautions  that  must  be  exercised 
when  administering  byproduct  or 
nonbyproduct  material. 

We  revised  the  requirement  for 
individuals  to  have  experience  using 
procedures  to  contain  spilled  byproduct 
material  safely  and  using  proper 
decontamination  procedures  to  state: 
"Using  procedures  to  contain  spilled 
radioactive  material  safely  and  using 
proper  decontamination  procedures  " 
This  was  done  to  state  clearly  that 
experience  with  containing  spilled 
radioactive  material  and 
decontaminating  areas  need  not  be 
limited  to  byproduct  material  because 
there  is  no  difference  between  the  safety 
precautions  that  must  be  exercised 
when  handling  byproduct  or 
nonbyproduct  material. 

We  revised  §§  35.290(c)(ii)(G)  and 
35.390(b)(ii)(F)  to  state:"*   *   * 
measuring  and  testing  the  eluate  for 
radionuclidic  purity*   *   *"  rather  than 
"*   *   *  measuring  and  testing  the  eluate 
for  radiochemical  piuity."  This  change 
has  been  made  because  it  more 
accurately  reflects  the  testing  that 
licensees  actually  perform  for  quality 
control  testing  on  generator  eluates,  e.g.. 
determining  the  molybdenum-99 
concentration  in  the  eluate  from  a 
molybdenum-99/technetium-99m 
generator. 

We  added  a  reference  to  §  35.390  in 
paragraph  (b)  of  §§  35.100,  35.200,  and 
35.300.  This  was  done  to  recognize  that 
an  individual  who  meets  the 
requirements  in  §  35.390  has  sufficient 
treuning  and  experience  to  handle 


material  safely  under  §§  35.100,  35.200, 
and  35.300. 

3.  Training  and  Experience — Sealed 
Byproduct  Material. 

For  the  most  part,  comments  received 
on  the  following  two  sections  related  to 
more  than  one  section.  Therefore,  the 
NRC  is  summarizing  the  comments 
received  on  these  two  sections  in  this 
discussion.  Comments  that  pertain  only 
to  specific  sections  are  discussed  under 
that  particular  section  heading. 

Section  35.490,  Training  for  use  of 
manual  brachytherapy  sources. 

Section  35.690,  Training  for  use  of 
remote  afterloader  units,  teletherapy 
units,  and  gamma  stereotactic 
radiosurgery  units. 

Issue  1:  What  Is  the  Appropriate  Level 
of  Training  To  Require? 

Comment.  Some  commenters  felt  that 
the  current  training  requirements 
should  be  retained  and  that  lessening  of 
the  current  training  requirements  could 
have  a  tremendous  detrimental  effect  on 
patient  care.  Many  of  these  same 
commenters  believed  that  the  training 
for  coronary  artery  therapy  should  be  of 
the  same  level  as  for  all  oUier  sealed 
source  therapy.  Conversely,  some 
commenters  supported  lessening  the 
training  requirements  to  a  level  that 
considers  only  radiation  seifety  and  not 
clinical  competence. 

Response.  The  NRC  did  not  change 
the  training  levels  required  by  these 
sections.  We  believe  that  individuals 
should  complete  a  structured 
educational  program  that  includes  both 
classroom  and  laboratory  training  and 
work  experience.  We  recognize  that 
radiation  safety  training  and  clinical 
competency  may  be  intertwined, 
especially  for  therapeutic  uses  of  sealed 
sources.  Therefore,  we  agree  that 
significant  changes  should  not  be  made 
in  the  current  training  requirements  for 
AUs  in  this  area. 

Issue  2:  Can  This  Section  Be  Revised  To 
Refer  to  the  Appropriate  Review 
Committee  and  the  Appropriate  Time 
Division  Reviewed  by  the  Committee? 

Comment.  A  commenter  suggested 
that  §§  35.490(b)(2)  and  35.690(b)(2) 
should  refer  to  the  Residency  Review 
Committee  for  Radiation  Oncology 
(since  1993).  The  commenter  also  stated 
that  the  phrase  "that  includes  one  year 
in  a  formal  training  program"  should  be 
replaced  with  "in  radiation  oncology  as 
part  of  a  formal  training  program." 

Response.  The  NRC  agrees  with  the 
suggested  changes  because  the  changes 
reflect  the  changes  in  the  certification 
process  since  1993.  We  have 


incorporated  the  requested  changes  in 
the  rule. 

Issue  3:  Is  Concurrent  Training  Allowed 
for  Clinical  and  Work  Experience? 

Comment.  A  commenter  pointed  out 
that,  as  written  in  the  proposed  rule,  6 
years  of  training  is  required  unless 
concurrent  training  is  allowed.  The 
commenter  felt  that  the  proposed  rule 
would  require  500  hours  of  supervised 
practical  experience  plus  3  years  of 
supervised  clinical  experience.  The 
commenter  also  felt  that  the  proposed 
rule  would  require  3  years  of  training 
with,  for  instance,  iridium-192  sources, 
and  an  additional  3  years  of  training  in 
order  to  use  gamma  stereotactic 
radiosurgery  sources. 

Response.  The  NRC  agrees  that 
concurrent  training  should  be  allowed 
for  the  clinical  and  work  (practical) 
experience  requirements  in  §§  35.490 
and  35.690.  Therefore,  we  revised  the 
regulatory  text  in  §§  35,490(b)(2)  and 
35.690(b)(2)  to  allow  for  concurrent 
work  and  clinical  experience. 

Issue  4:  Were  There  Any  Other  Changes 
Made  in  These  Sections  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  deleted  the 
phrase  "or  equivalent  program  approved 
by  the  NRC"  fi-om  §§  35.490(b)(2)  and 
35.690(b)(2)  because  a  program 
equivalent  to  the  ACGME  program  does 
not  exist. 

F.  Global  Changes  in  the  Rule. 

Issue  1:  What  Is  the  Sealed  Source  and 
Device  Registry  and  How  Do  I  Access 
the  Registry? 

Comment.  A  commenter  noted  that 
the  proposed  revision  would  be 
strengthened  if  there  were  an  indication 
as  to  the  nature  of  the  Sealed  Source 
and  Device  Registry  and  how  to  obtain 
a  copy. 

Response.  The  Sealed  Source  and 
Device  Registry  (SSDR).  as  defined  in 
§  35.2.  is  the  national  registry  containing 
all  the  registration  certificates,  generated 
by  both  NRC  and  the  Agreement  States, 
that  summarize  the  radiation  safety 
information  for  sealed  sources  and 
devices  and  describe  the  licensing  and 
use  conditions  approved  for  these 
products.  The  information  contained  in 
the  registry  is  summarized  from 
information  provided  during 
registration  of  the  source  or  device  in 
accordance  with  §  32.210,  Registration 
of  product  information.  The 
Commission  or  Agreement  State 
evaluates  the  information  submitted  to 
register  a  source  (or  device)  and,  if 
acceptable,  issues  a  "Safety  Evaluation 
of  Sealed  Source  (or  Device)."  A 
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compilation  of  these  evaluations  can  be 
found  electronically  at  the  following 
address:  http://www.hsrd.oml.gov/nrc/ 
ssdr/ssdrin  dx.htm. 

Issue  2;  Should  the  Requirements  in  the 
Current  Rule  Related  to  Possession  of 
Survey  Instruments  Be  Deleted? 

Comment.  A  commenter  stated  that 
the  requirements  in  the  current  Part  35 
concerning  possession  of  survey 
instruments  are  very  useful  and  should 
not  be  deleted  frora'the  rule  (§§  35.120. 
35.220,  35.320.  35.420,  35.520,  and 
35.620  in  the  current  Part  35).  This 
commenter  believed  that  the  Part  20 
requirements  are  not  specific  enough  on 
this  point. 

Response.  The  NRC  does  not  believe 
specific  requirements  relating  to 
possession  of  survey  instruments  are 
needed  in  Part  35.  Section  20.1501 
requires  that  the  licensee  make,  or  cause 
to  be  made,  surveys  to  demonstrate 
compliance  with  10  CFR  Part  20.  This 
provision  requires,  in  part,  the  licensee 
to  ensure  that  instruments  and 
equipment  used  to  show  compliance 
with  Part  20  are  periodically  calibrated, 
hi  addition,  §  30.33(a)(2)  of  this  chapter 
requires  licensees  to  have  adequate 
instrumentation.  Information  on  the 
types  of  instruments  is  available  in 
NUREG-1556,  Vol.  9  (draft), 
"Consolidated  Guidance  About 
Materials  Licenses:  Pro^am-Specific 
Guidance  about  Medical  Use  Licenses." 

Issue  3:  Should  the  Term  "Dose 
Calibrator"  Be  Replaced  With  the  Term 
"Radionuclide  Calibrator"  in  the 
Training  and  Experience  Requirements 
for  Unsealed  Byproduct  Material? 

Comment.  Commenters  suggested  that 
we  replace  the  term  "dose  calibrator" 
with  the  term  "radionuclide  calibrator" 
in  proposed  §§  35.50.  35.55,  35.290, 
35.292.  35.390,  35.920  and  35.930. 

Response.  The  reference  to  "dose 
calibrators"  in  §§35.50,  35.55.  35.190, 
35.290,  and  35.390  has  been  deleted  in 
the  final  rule  and  replaced  with 
"instruments  used  to  determine  the 
activity  of  dosages."  {§§  35.920  and 
35.930  will  be  retained  2  years  after  the 
effective  date  of  the  final  rule.)  As  stated 
in  the  discussion  of  §  35.60,  this  change 
recognizes  that  there  are  various  types 
of  instruments  that  can  be  used  to 
measure  the  activity  of  unsealed 
byproduct  material.  Therefore,  the  NRC 
believes  that  individuals  should  have 
experience  with  the  different  types  of 
instruments  and  not  be  limited  only  to 
experience  with  dose  calibrators. 


Issue  4:  Were  There  Any  Other  Changes 
Made  to  the  Rule  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  References  in  the 
proposed  rule  to  §  35.290  have  been 
changed  to  §  35.190  and  references  to 
§  35.292  have  been  changed  to  §  35.290. 
This  was  done  because  the  training  and 
experience  requirements  in  proposed 
§§  35.290  and  35.292  were  moved  to 
§§  35.190  and  35.290,  respectively.  This 
change  groups  the  sections  that  specify 
the  requirements  for  an  individual  who 
would  like  to  become  an  AU  for  a 
specific  type  of  use  with  the  section  that 
provides  information  on  that  specific 
type  of  use.  For  example,  §  35.100 
provides  authorization  for  use  of 
unsealed  byproduct  material  for  uptake, 
dilution,  and  excretion  studies  for 
which  a  written  directive  is  not  required 
and  §  35.190  contains  the  training  and 
experience  requirements  for  someone 
who  would  like  to  use  material  under 
§35.100. 

Throughout  the  final  rule,  the  NRC 
has  replaced  the  word  "promptly"  with 
the  plu'ase  "as-soon-as-possible."  In  the 
proposed  rule,  we  used  both 
"promptly"  and  "as-soon-as-possible  " 
For  the  purpose  of  this  rule,  both  could 
be  used  interchangeably.  Therefore,  we 
have  chosen  to  use  the  phrase  "as-soon- 
as-possible"  to  maintain  consistency 
within  the  rule.  The  phrase  "as-soon-as- 
possible"  is  used  to  indicate  that  the 
required  action  should  be  taken 
immediately  considering  the 
circumstances.  The  term  "as  soon  as 
possible"  adds  a  degree  of 
reasonableness  to  "immediate."  For 
example,  a  notification  might  be  made 
the  next  morning  rather  than  in  the 
middle  of  the  night. 

G.  Costs  of  the  Revision 

Issue  1:  How  Will  Less  Prescriptive 
Requirements  in  the  Proposed  Rule 
Affect  Regulatory  Compliance  and 
Implementation  Costs? 

Comment.  Some  commenters 
suggested  that  a  shift  from  a  more 
prescriptive  to  a  less  prescriptive  and 
more  performance-based  regulatory 
system  could  lead  to  overall  cost 
increases  for  regulatory  compliance.  For 
example,  they  said  that  if  licensees  are 
not  required  to  submit  procedures  as 
part  of  their  licensing  application,  and 
if  NRC  does  not  review  their  procedures 
at  the  time  of  licensing,  the  burden  of 
reviewing  the  procedures  may  shift  to 
inspections  in  the  field.  Therefore,  these 
commenters  believed  that  inspections 
might  be  more  time-consuming  and 
costly  for  both  licensees  and  NRC.  In 
addition,  the  frequency  of  review  might 
increase  because  inspection  cycles  are 


shorter  than  licensing  review  cycles. 
Furthermore,  the  qualifications  of 
inspectors  might  need  to  be  increased, 
thus  increasing  the  costs  of 
implementing  the  rule.  However,  other 
commenters  thought  that  less 
prescriptive  regulator>'  requirements 
were  desirable  because,  among  other 
advantages,  they  would  lower  regulator}' 
compliance  costs. 

Response.  The  NRC  estimates  that 
licensees  will  incur  lower  compliance 
costs  under  less  prescriptive  regulatory 
requirements.  Certain  requirements 
have  been  eliminated  and  other 
requirements  have  been  revised  to  allow 
licensees  greater  flexibility  in 
compliance.  For  example,  licensees  will 
have  greater  flexibility  in  setting  up 
Radiation  Safety-  Committees  and  some 
licensees  will  not  be  required  to  form 
such  committees.  We  plan  to  revise  our 
licensing  and  inspection  procedures  and 
criteria  to  reflect  the  less  prescriptive 
regulatory  approach.  Under  the  new 
performance-based  approach,  as  long  as 
licensees  do  not  experience  safety- 
related  problems  or  medical  events,  they 
will  be  able  to  select  the  most  efficient 
method  of  achieving  regulator^' 
compliance.  It  should  not  be  necessary 
for  PJRC  to  incur  implementation  costs 
for  inspections  to  review  the  approach 
licensees  have  selected,  unless 
performance-related  information 
suggests  that  a  review  is  needed.  For 
example,  the  NRC  does  not  expect  to 
review  licensees'  procedures  unless  a 
problem  occurs  that  indicates  the 
procedures  may  be  inadequate  and 
should  be  reviewed. 

Issue  2:  How  Will  the  Cost  and 
Availability  of  Health  Care  Involving 
Radionuclides  Be  Impacted  by  the 
Revised  Regulations? 

Comment.  Commenters  argued  that 
the  costs  of  regulatory  compliance  could 
have  the  effect  of  reducing  the 
availability  of  certain  medical 
procedures  by  making  them  more 
expensive  to  the  patient  or  by  creating 
an  incentive  for  physicians  to  substitute 
other  procedures  that  have  lower 
regulatory  costs  for  diagnostic  or 
therapeutic  procedures  involving 
radionuclides.  Others  stated  that  in  their 
opinion  the  proposed  rule  was  a 
positive  step  toward  reducing 
compliance  costs  and  creating  concise 
and  pertinent  radiation  safety  standards. 

Response.  The  NRC  believes  that 
physicians  act  in  the  best  interest  of 
their  patients.  Therefore,  the  NRC 
expects  that  physicians  will  continue  to 
select  procedures  that  will  result  in  the 
best  diagnostic  or  therapeutic  outcome 
for  their  patients. 


20268  Federal  Register /Vol.  67,  No.  79  /  Wednesday.  April  24.  2002 /Rules  and  Regulations 


Issue  3:  How  Will  the  Revised 
Regulations  Affect  Fees  to  Medical 
Licensees? 

Comment.  Commenters  suggested  that 
if  the  revised  Part  35  regulations  result 
in  lower  implementation  costs  to  NRC 
and  the  Agreement  States,  there  should 
be  a  reduction  of  licensing  fees  for 
medical  use  licensees. 

Response.  Lower  implementation 
costs  that  might  result  from  this  revision 
of  Part  35  may  not  necessarily  result  in 
lower  fees  assessed  to  Part  35  licensees. 
Although  budgeted  costs  are  a  major 
factor  affecting  the  annual  fees  that 
individual  NRC  materials  licensees  are 
assessed,  there  are  many  other 
contributing  factors.  For  example,  a 
decrease  in  total  costs  to  be  assessed  to 
materials  licensees  may  not  result  in  a 
decrease  in  the  annual  fee  each  licensee 
pays  if  there  is  also  a  significant 
decrease  in  the  number  of  licensees 
available  to  pay  the  budgeted  costs. 
Similarly,  a  decrease  in  costs  associated 
with  the  implementation  of  Part  35 
might  be  offset  by  increased  costs  for 
other  activities. 

Most  NRC  materials  licensees  are 
subject  to  Part  171  annual  fees  only.  The 
annual  fees  are  established  to  recover 
NRC's  budgeted  costs  allocated  to  this 
class  of  licensees,  including  the  costs  for 
inspections,  license  amendments, 
license  renewals,  and  generic  activities 
such  as  rulemaking  and  development  of 
regulaton,'  guides.  The  new  license  and 
inspection  costs,  which  are  indicative  of 
the  complexity  of  the  various  types  of 
materials  licenses,  are  used  as  a  proxy 
for  allocating  the  budgeted  costs  for  the 
license  fee  categories  within  the 
materials  license  class. 

In  FY  1999,  the  Commission 
determined  that  it  would  continue  its 
policy  to  streamline  and  stabilize  fees 
by  adjusting  the  annual  fees  based  on 
the  percent  change  in  the  NRC's  total 
budget  each  year,  with  additional 
adjustments  for  the  number  of  licensees 
paying  fees,  changes  in  Part  170 
collections,  and  other  adjustments  that 
may  be  required,  unless  there  is  a 
substantial  change  in  the  total  NRC 
budget  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  licensees, 
in  which  case  the  annual  fee  base  would 
be  reestablished.  The  Commission 
established  new  baseline  annual  fees  in 
FY  1999,  and  determined  at  that  time 
that  future  annual  fees  should  be 
rebaselined  every  three  years,  or  earlier 
if  warranted.  After  carefully  considering 
all  factors,  including  the  changes  to  the 
amount  of  the  budget  allocated  to 
classes  of  licensees,  and  weighing  the 
complex  issues  related  to  both  fairness 
and  stability  of  fees,  the  Commission 


determined  that  it  was  appropriate  to 
rebaseline  the  annual  fees  in  FY  2001. 
A  final  rule  revising  the  fee  schedules 
was  published  on  June  14,  2001  (66  FR 

32452). 

Issue  4:  Will  Part  35  Create  a  Net  Hazard 
by  Imposing  Costs  for  Regulatory 
Compliance  That  Could  Be  Better  Spent 
Addressing  Some  Other  Societal  Risk? 

Comment.  Commenters  argued  that 
for  everv'  approximately  S9  to  $12 
million  spent  on  regulatory  compliance 
and,  therefore,  not  available  for 
spending  on  some  other  aspect  of  safety, 
a  life  will  be  lost.  They  suggested  that 
NRC  has  not  demonstrated  that  the 
impact  of  the  Part  35  regulations  in 
terms  of  patients  saved  from  harm 
outweighs  the  costs  imposed. 

Response.  The  NRC  agrees  that  Part 
35  should  not  impose  costs  that  do  not 
correspond  to  the  risks  being  addressed. 
We  have  developed  a  rule  that  is 
intended  to  be  more  risk-informed,  in 
which  risk  insights  are  considered 
together  with  other  factors  to  establish 
requirements  that  better  focus  licensee 
and  regulatory  attention  on  design  and 
operational  issues  commensurate  with 
their  importance  to  public  health  and 
safety.  We  have  also  made  the  final  rule 
less  prescriptive  and  more  performance- 
based  to  help  ensure  that  it  does  not 
create  unnecessary'  compliance  or 
implementation  costs.  Therefore,  we 
believe  that  the  final  rule  properly 
balances  the  risks  and  costs  involved. 

Issue  5:  What  Is  the  Total  Cost  of 
Regulating  the  Medical  Uses  of 
Radionuclides? 

Comment.  Several  commenters  stated 
that  it  would  be  useful  to  know  the  total 
cost  of  regulating  the  medical  uses  of 
radionuclides.  Knowledge  of  the  full 
costs,  in  the  view  of  some  commenters, 
would  allow  the  selection  of  the  least 
costlv  and  least  restrictive  regulations 
and  would  allow  a  more  rational 
allocation  of  resources  than  the  current 
svstem.  Some  commenters  reported  that 
their  estimates  indicated  that  the  annual 
cost  of  regulatory  compliance  exceeded 
SlOO  million;  others  reported  that  their 
estimate  indicated  the  annual  cost 
exceeded  $130  million  just  for 
paperwork;  still  others  reported  that 
their  estimate  indicated  the  annual  cost 
exceeded  $500  million  to  $1  billion  the 
first  year  and  hundreds  of  millions  per 
year  thereafter.  In  contrast,  other 
commenters  stated  that  developing  an 
estimate  of  the  total  cost  of  compliance 
was  probably  very  difficult  or 
impossible. 

Response.  In  evaluating  the  costs  of 
regulatory  compliance  and 
implementation,  the  NRC  has  used 


detailed  information  whenever  it  is 
available.  We  have  sought  data  from  a 
number  of  sources,  including  medical 
speciality  groups,  manufacturers, 
members  of  the  ACMUI,  the  National 
Institutes  of  Health,  and  various 
published  sources.  However,  certain 
necessary  data  are  treated  as 
proprietary.  Other  data  are  not  collected 
or  are  available  only  in  a  disaggregated 
form.  Many  of  the  compliance  costs  will 
vary  substantially  from  licensee  to 
licensee,  depending  on  the  number  and 
type  of  modalities  and  procedures  that 
they  use  and  perform.  Other  compliance 
costs  will  be  dependent  on  numerous 
interrelated  variables.  We  believe  that 
an  effort  to  collect  the  necessary  data 
and/ or  develop  necessary  models  to 
provide  substitutes  for  missing  or 
unavailable  data  would  require  very 
considerable  time  and  expense.  We  are 
concerned  that  at  the  conclusion  of  such 
an  effort,  because  of  many  remaining 
gaps  and  uncertainties  in  the  underlying 
data,  an  estimate  of  the  total  cost  of  the 
regulations  would  still  fall  within  such 
broad  confidence  bounds  that  it  would 
be  fundamentally  flawed.  In  this  regard, 
we  note  that  commenters'  estimates  of 
the  total  costs  of  the  regulations  vary  by 
at  least  one  order  of  magnitude  and 
provide  little  or  no  underlying  basis  for 
their  conclusions.  Therefore,  we 
prepared  an  estimate  of  the  regulatory 
costs  for  a  typical  single  practitioner 
licensee  in  order  to  satisfy  the 
requirements  of  the  Regulatory 
Flexibility  Act.  We  have  not  prepared 
an  estimate  of  the  kind  called  for  by  the 
commenters  because  of  the  reasons 
discussed  above. 

Issue  6:  Is  NRC  Aware  That  Certain 
Costs  Are  Not  Reimbursable  by  the 
Health  Care  Financing  Agency  (HCFA)? 

Comment.  Several  commenters  noted 
that  HCFA  does  not  reimburse  certain 
regulatory  costs.  Therefore,  they 
asserted  that  either  unnecessary 
regulations  should  be  eliminated,  or  that 
NRC  should  intercede  with  HCFA  to 
change  the  reimbursement  policy. 
Estimates  of  the  impact  of  HCFA's 
policy  varied.  A  commenter  suggested 
that  at  least  35  percent  of  medicine  is 
practiced  in  the  public  sector  (Medicare, 
Medicaid,  and  State  health  care 
programs);  that  in  nuclear  medicine  a 
larger  percentage  of  costs  are  being  paid 
by  Federal  agencies;  and  that  absence  of 
reimbursement  can  reduce  a  physician's 
revenues  by  15  to  30  percent.  Another 
commenter  estimated  that  regulatory 
compliance  costs  an  estimated  $30  to 
$40  per  patient  for  a  diagnostic 
procedure  involving  radionuclide 
materials.  However,  another  commenter 
noted  that  for  a  procedure  for  which 
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reimbursement  was  S750  to  Si, 500.  an 
estimated  unpaid  cost  of  compliance  of 
S35  to  $40  was  not  particularly 
significant. 

Response.  The  NRC  believes  that 
involvement  by  NRC  in  HCFA's 
development  of  policy  on 
reimbursement  is  outside  the  scope  of 
this  rulemaking  and  NRC's  jurisdiction. 

Issue  7;  Will  Testing  Requirements  for 
New  Authorized  Users.  Authorized 
Nuclear  Pharmacists,  etc..  Cause  an 
Unnecessary  Increase  in  Cost  Without 
Commensurate  Benefit? 

Comment.  Commenters  argued  that 
the  testing  requirements  in  the  proposed 
rule  were  not  necessan.'.  Providers  of 
didactic  training  already  make  use  of 
testing  as  a  validation  system.  In 
addition,  testing  would  substantially 
increase  the  costs  of  implementing  the 
rule.  Development,  administration,  and 
maintenance  of  a  separate  testing  system 
would  not  be  cost  effective.  Unless 
testing  were  offered  frequently,  the 
requirement  could  create  an  obstacle  to 
adequate  staffing  of  medical  institutions 
or  nuclear  pharmacies  and  actually 
negatively  impact  compliance  and 

safetv. 

Response.  The  NRC  agrees  with  the 
commenters  and  have  removed  the 
testing  requirement  that  was  in  the 
proposed  rule. 

Issue  8:  Does  the  0MB  Estimate 
Accurately  Summarize  the  Paperwork 
Burden  of  the  Proposed  Rule? 

Comment.  Commenters  suggested  that 
the  0MB  estimate  of  the  Part  35 
recordkeeping  and  reporting 
requirements  is  too  low.  listing  several 
items  that  in  their  opinion  were  not 
properlv  included.  Some  commenters 
argued  that  NRC's  suggested  procedures 
are  "useless"  and,  therefore,  licensees 
will  need  to  write  numerous 
procedures.  In  addition,  increased  legal 
costs,  amendment  costs,  and  costs  from 
discarded  doses  needed  to  be  included. 
Commenters  also  suggested  that 
hundreds  of  millions  of  dollars  in 
paperwork  costs  were  missing  from  the 
estimate,  or  that  such  costs  are 
"staggering,"  without  providing  a  more 
specific  description  of  the  sources  of  the 
missing  costs. 

Response.  The  estimates  for  the 
information  collection  burden  of  many 
of  the  reporting  and  recordkeeping 
requirements  in  the  proposed  rule  were 
based  on  previous  estimates  that  were 
made  available  for  public  comment  and 
submitted  to  the  Office  of  Management 
and  Budget  (0MB).  In  a  number  of 
cases,  the  reporting  and  recordkeeping 
requirements  in  the  final  rule  have  been 
reduced  from  the  requirements  in  the 


current  rule.  Therefore,  the  total 
information  collection  burden  is  lower 
than  previously  submitted  to  0MB  for 
the  current  Part  35.  In  addition  to 
information  from  previous  burden 
estimates,  we  also  obtained  updated 
data  from  other  sources  such  as  NRC 
licensees.  NRC  regional  licensing  and 
inspection  staff.  NRC  data  bases. 
Agreement  States,  and  stakeholders. 

We  agree  that  the  estimates  for  the 
information  collection  burden 
associated  with  the  testing  requirements 
in  the  proposed  rule  were  uncertain  and 
mav  have  been  too  low.  However,  the 
testing  requirements  are  not  included  in 
the  final  rule. 

Issue  9;  Do  the  Potential  Health  and 
Safety  Benefits  of  Requiring  All 
Licensees  to  Possess  Dose  Calibrators 
Outweigh  the  Cost  of  the  Calibrators? 

Comment.  Commenters  suggested  that 
the  NRC  should  not  require  all  licensees 
to  possess  a  dose  calibrator.  They  noted 
that  certain  categories  of  licensees  only 
use  unit  dosages,  and,  therefore, 
obtaining  a  dose  calibrator  would  create 
an  unnecessarv  expense  for  them. 

Response.  The  NRC  has  revised 
§  35.63  to  require  a  licensee  to 
determine  and  record  the  activity  of 
each  dosage  before  medical  use.  For  a 
unit  dosage,  this  determination  could  be 
made  by  a  decay  correction,  based  on 
the  activity  or  activity  concentration 
determined  by  (1)  a  manufacturer  or 
preparer  licensed  under  §  32.72  of  this 
chapter  or  equivalent  Agreement  State 
requirements,  or  (2)  an  NRC  or 
Agreement  State  licensee  in  accordance 
with  a  Radioactive  Drug  Research 
Committee-approved  protocol  or  an 
Investigational  New  Drug  (IND)  protocol 
accepted  by  FDA  for  use  in  research. 
Therefore,  a  licensee  who  uses  only  unit 
dosages  would  not  be  required  to  incur 
the  cost  of  a  dose  calibrator.  However, 
the  requirements  also  allow  a  licensee  to 
use  a  dose  calibrator  to  determine  the 
activity  of  the  unit  dosage  by  direct 
measurement  of  radioactivity  if  he  or 
she  chooses  to  do  so. 

Issue  10:  Do  the  Potential  Health  and 
Safety  Benefits  of  Requiring  Licensees 
To  Conduct  an  Annual  Retrospective 
Review  of  a  Sample  of  Records  of 
Administrations  That  Require  a  Written 
Directive  Outweigh  the  Costs  of  the 
Reviews? 

Comment.  Commenters  on  a 
"strawman"  version  of  the  rule  stated 
that  the  review  that  would  be  required 
by  §  35.24(c)  of  the  proposed  rule,  under 
which  licensees  would  have  been 
required  to  review  a  representative 
sample  of  records  of  administrations 
that  require  a  written  directive,  would 
be  an  expensive  requirement  that  would 


not  reduce  the  rate  of  medical  events. 
Furthermore,  they  said  that  a  licensee 
would  be  forced  to  review  100  percent 
of  the  records  to  ensure  that  an 
inspection  does  not  uncover  a  problem 
that  was  not  reported. 

Response.  The  NRC  agrees  that  the 
proposed  requirement  was  too 
prescriptive  and.  therefore,  we  deleted  it 
from  the  final  rule. 

Issue  11:  Do  the  Potential  Health  and 
Safety  Benefits  of  Requiring  Licensees 
To  Establish  Procedures  To  Provide 
Reasonable  Assurance  That  a 
Radiopharmaceutical  Will  Not  Be 
Unintentionally  Administered  to  a 
Pregnant  or  Breast-Feeding  Woman 
Outweigh  the  Costs  of  Compliance? 

Comment  Commenters  argued  that  a 
requirement  to  provide  reasonable 
assurance  that  a  radiopharmaceutical 
will  not  be  unintentionally 
administered  to  a  pregnant  or  breast- 
feeding woman  could  result  in  the 
administration  of  pregnancy  tests  for 
nearly  all  patients  of  child-bearing  age, 
and  this  will  increase  costs. 

Response.  The  NRC  recognizes  that 
the  standard  of  practice  for  authorized 
users  is  to  assess  the  pregnancy  or 
nursing  status  of  their  female  patients 
(see  ACR  "Standard  for  the  Performance 
of  Therapy  with  Unsealed  Radionuclide 
Sources."  1996.  and  "Society  of  Nuclear 
Medicine  General  Procedure  Guidelines 
for  Imaging  with  Radionuclides."  1997). 
As  a  result,  we  do  not  believe  that  it  is 
necessary  for  the  NRC  to  require  a 
licensee  to  assess  the  pregnancy  or 
nursing  status  of  patients  before  a 
medical  treatment  involving  byproduct 
material. 

Issue  12:  Should  Costs  of  Regulator*' 
Implementation  and  Compliance  by 
Licensees  of  Agreement  States  Be 
Included  in  the  Regulatory  Analysis? 

Comment.  A  commenter  argued  that 
the  regulatory  analysis  should  reflect 
the  possibility  that  Agreement  States 
may  not  adopt  all  of  the  regulatory 
provisions  included  in  the  proposed 
rule. 

Response.  The  NRC  agrees  with  the 
commenter  that,  depending  on  the 
compatibility  level  assigned  to 
particular  regulatory  requirements. 
Agreement  States  may  not  adopt  all  of 
the  provisions  in  the  proposed  rule. 
However,  in  order  to  estimate  the  full 
impact  of  the  regulator)  changes  in  Part 
35.  we  have  assumed  in  developing  the 
Regulatory-  Analysis  that  the  Agreement 
States  will  adopt  and  implement  all  the 
provisions.  However,  we  have  provided 
sufficient  details  concerning  estimated 
numbers  of  Agreement  State  licensees. 
Therefore,  anyone  who  wishes  to  do  so 
can  estimate  the  effects  of  different 
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assumptions  concerning  Agreement 
State  adoption  and  implementation  of 
the  requirements  in  the  final  rule. 

Issue  13:  Does  the  Regulatory  Analysis 
Properly  Estimate  the  Costs  of 
Compliance  With  Particular  Sections  of 
the  Proposed  Rule? 

Comment.  Commenters  criticized  the 
estimates  in  the  Regulatory  Analysis  for 
particular  sections  of  the  proposed  rule. 
In  particular,  they  suggested  that  the 
time  necessary  to  prepare  a  license 
amendment  could  be  greater  than 
estimated  for  §  35.6,  that  the  number  of 
license  amendments  hkely  to  be 
submitted  under  §  35.13  could  be 
estimated  more  precisely,  and  that  the 
time  required  for  a  meeting  of  a 
Radiation  Safety  Committee  could  be 
greater  than  estimated.  Commenters  also 
suggested  that  the  interaction  of 
§§  35.400,  35.500,  and  35.590  with 
§  35.12  was  unclear,  and  additional 
license  amendments  might  need  to  be 
costed  under  §  35.12.  Commenters 
questioned  whether  the  intent  of  the 
rule  was  to  require  calibration  of  every 
brachytherapy  source  under  §  35.432, 
and,  if  so,  said  that  additional  costs 
should  be  estimated.  Commenters  also 
asked  for  substantiation  for  the  $1000 
estimate  for  calibrating  brachytherapy 
sources  and  asked  for  clarification 
regarding  the  number  of  affected 
licensees.  When  no  incremental  cost 
was  indicated  for  a  particular  section  of 
the  proposed  rule  (e.g.,  §§  35.610, 
35.3045.  and  35.3067),  a  commenter 
requested  that  a  cost  estimate  be 
provided. 

Response.  The  NRC  reviewed  the 
Regulatory  Analysis  and  provided 
additional  clarification  when  possible 
for  the  points  raised  by  the  commenters. 
We  concluded  that  the  estimated  time 
for  preparation  of  an  application  for  a 
license  amendment  under  §  35.6  would 
not  differ  significantly  from  the  time 
necessary  to  prepare  any  other  license 
amendment  application. 

We  also  concluded  that  because  the 
changes  to  the  requirements  concerning 
when  a  license  amendment  is  required 
reflect  changes  to  other  sections  of  the 
rule  (e.g..  revisions  to  the  requirements 
concerning  changes  to  the  areas  of  use 
under  §§  35.100  and  35,200)  a  count  of 
former  license  amendment  applications 
would  not  provide  useful  data.  We  agree 
that  the  time  required  for  Radiation 
Safety  Conmiittee  meetings  can  vary, 
but  concluded  that  the  elimination  of 
prescriptive  requirements  for  the 
Radiation  Safety  Committee,  including 
the  number  of  required  attendees  and 
procedtiral  requirements  concerning  the 
meetings,  would  result  in  an  average 
reduction  in  the  duration  of  meetings. 


We  concluded  that  the  commenter  had 
not  correctly  interpreted  the  interaction 
of  §§  35.400,  35.500  and  35.590  with 
§  35.12,  particularly  because  the 
commenter  appeared  to  be  referring  to 
the  strawman  proposed  rule.  Therefore, 
we  did  not  provide  the  estimate  called 
for.  The  estimate  of  $1000  per  licensee 
for  calibration  of  brachytherapy  sources 
was  based  on  information  fi-om  NRC 
staff  and  members  of  the  ACMUI 
concerning  the  number  of  calibrations 
that  would  be  performed  by  an  average 
licensee  and  the  time  necessary  to 
perform  each  calibration.  With  respect 
to  the  conunenter's  request  for  a  total 
cost  estimate,  see  the  response  to  Issue 
5. 

Part  III — Specific  Comments  on  the 
Proposed  Rule 

Part  20 — Standards  for  Protection 
Against  Radiation 

Section  20.1002.  Scope 

Issue  1:  Were  Any  Changes  Made  to 
This  Section  Between  the  Proposed  and 
Final  Rule? 

Response.  Yes.  The  NRC  amended 
this  section  to  replace  the  phrase  "to 
exposure  from  individuals  administered 
radioactive  material  and  released  in 
accordance  with  §  35.75"  with  the 
phrase  "to  exposure  from  individuals 
administered  radioactive  material  and 
released  under  §  35.75."  This  change 
clarifies  that  the  dose  to  individual 
members  of  the  public  from  a  licensed 
operation  does  not  include  doses 
received  by  individuals  exposed  to 
patients  who  were  released  by  the 
licensee  imder  the  provisions  of  §  35.75. 

In  1997,  we  amended  the  regulations 
for  the  release  of  patients  administered 
radioactive  material  to  base  the  criteria 
for  patient  release  on  the  potential  dose 
to  other  individuals  exposed  to  the 
patient  (62  FR  4120;  January  29,  1997). 
As  part  of  that  rulemaking,  we  also 
amended  the  regulatory  text  in 
§§  20.1002.  20.1003  and  21.1301  to 
reflect  the  Commission's  policy  that 
patient  release  is  governed  by  §  35.75. 
not  §  20.1301  (62  FR  4120;  January  29, 
1997.  see  page  4122). 

Current  §§  20.1002.  20.1003.  and 
20.1301(a)(1)  indicate  that  the  dose 
limits  for  individual  members  of  the 
public  or  for  an  occupationally  exposed 
individual  from  a  licensed  operation  do 
not  include  doses  received  by 
individuals  exposed  to  patients  who 
were  released  in  accordance  with 
§  35.75.  Upon  further  review,  we  believe 
that  changes  needed  to  be  made  to  the 
ciurent  regulatory  text  in  §§  20.1002, 
20.1003.  and  20.1301.  to  further  clarify 
that  the  dose  limits  do  not  apply  to  the 


maximally  exposed  individual  from  a 
patient  or  hiunan  research  subject  who 
has  been  administered  unsealed 
byproduct  material  or  implant 
containing  byproduct  material 
(reference  §  35.75)  and  has  been 
released  from  the  licensee's  control. 

Under  §  35.75.  a  licensee  may  release 
an  individual  from  its  control  if  the  total 
effective  dose  equivalent  to  any  other 
individual  from  exposure  to  the  released 
individual  is  not  likely  to  exceed  5 
millisievert  (mSv)(0.5  rem).  The 
licensee  is  required  to  comply  with  all 
the  requirements  in  §  35.75.  Failiue  to 
comply  with  any  of  the  provisions  in 
§  35.75  may  result  in  enforcement 
action.  This  change  in  §  20.1002  makes 
it  clear  that  any  violations  will  be  cited 
against  §  35.75  and  not  Part  20. 

Section  20.1003,  Definitions 

Issue  1:  Were  Any  Changes  Made  to 
This  Section  Between  the  Proposed  and 
Final  Rule? 

Response.  Yes.  The  NRC  made 
corresponding  changes  to  the 
definitions  for  occupational  dose  and 
public  dose  to  clarify  that  these  doses 
do  not  include  doses  received  by 
individuals  exposed  to  patients  who 
were  released  by  the  licensee  imder  the 
provisions  of  §  35.75.  Specifically,  we 
amended  these  definitions  to  replace  the 
phrase  "from  exposure  to  individuals 
administered  radioactive  material  and 
released  in  accordance  with  §  35.75" 
with  the  phrase  "from  exposiu-e  to 
individuals  administered  radioactive 
material  and  released  imder  §  35.75." 
The  rationale  for  these  changes  is 
discussed  in  depth  under  §  20.1002, 
above. 

Section  20.1301,  Dose  Limits  for 
Individual  Members  of  the  Public 

Issue  1:  Who  Should  Approve  Whether 
a  Visitor  Is  Allowed  To  Receive  a  Dose 
Up  to  5  mSv  (0.5  rem)? 

Comment.  A  commenter  suggested 
that  the  RSO.  not  the  AU,  should  be  the 
appropriate  individual  to  approve  the 
merits  of  allowing  a  visitor  to  receive  up 
to  5  mSv  (0.5  rem). 

Response.  AUs  have  the  primary 
responsibility  for  the  health  and  safety 
of  their  patients.  They  are  also 
responsible  for  determining,  depending 
on  the  patient's  condition,  whether 
individuals  can  visit  patients  and  with 
what  limitations.  Therefore,  the  NRC 
believes  that  the  AU  should  approve 
whether  a  visitor  is  allowed  to  receive 
a  dose  up  to  5  mSv  (0.5  rem).  However, 
the  AU  may  consult  with  the  RSO  at  any 
time  regarding  visitor  control. 
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Issue  2:  Should  Visitors  be  Allowed  To 
Receive  a  Dose  Up  to  5  mSv  (0.5  rem)? 

Comment.  The  commenter  stated  that 
the  proposed  rule  did  not  meet  any 
standard  for  justifying  an  increased 
exposure  to  someone  visiting  a 
hospitalized  (confined)  patient.  The 
commenter  indicated  that  one  of  the 
reasons  for  the  increased  dose  limit  in 
§  35.75  was  the  economic  benefit  of 
allowing  the  patient  or  human  research 
subject  to  be  released  from  control 
earlier.  He  went  on  to  state  that  in  the 
case  of  the  proposed  revision  to 
§  20.1301,  diere  was  no  economic 
benefit  to  the  licensee  and  that  NRC  was 
basing  this  change  on  an  emotional 
benefit  to  the  patient  rather  than  an 
economic  benefit. 

Response.  The  justification  for  this 
change  was  discussed  in  detail  in  the 
Statements  of  Consideration  for  the 
proposed  rule  (63  FR  43516;  August  13, 
1998)  and  in  the  associated  draft 
Regulatory  Analysis.  It  is  restated  in 
Section  III.  Part  III  of  the 
SUPPLEMENTARY  INFORMATION  in  this 
document  and  in  the  final  Regulatory 
Analysis.  Overall,  the  NRC  believes  that 
the  emotional  benefit  to  the  patient  or 
the  visitor  outweighs  the  increase  in 
radiation  risk  to  the  visitor.  AUs  should 
have  the  flexibility  to  make  a 
determination,  based  on  their  judgment, 
as  to  whether  a  patient  or  human 
research  subject  would  benefit  from 
allowing  a  visitor  to  receive  a  dose  up 
to  5  mSv  (0.5  rem).  The  AU  must 
consider  the  patient's  condition  when 
determining  whether  it  is  appropriate  to 
allow  a  visitor  to  receive  a  dose  up  to 
5  mSv  (0.5  rem).  We  changed  the 
regulatory  text  in  §  20.1301(c)(2)  to 
clarify  that  the  authorized  user  must 
make  the  determination  whether  the 
visit  is  appropriate  before  the  visit 
occurs. 

Issue  3:  Were  Any  Changes  Made  to 
This  Section  Between  the  Proposed  and 
Final  Rule? 

Response.  Yes.  The  NRC  changed  the 
regulatory  text  in  §  20.1301(a)(1)  to 
indicate  that  the  dose  to  individual 
members  of  the  public  from  a  licensed 
operation  does  not  include  doses 
received  by  individuals  exposed  to 
patients  who  were  released  by  the 
licensed  operation  under  the  provisions 
of  §  35.75.  Specifically,  we  replaced  the 
phrase  "from  exposure  to  individuals 
administered  radioactive  material  and 
released  in  accordance  with  §  35.75" 
with  the  phrase  "from  exposure  to 
individuals  administered  radioactive 
material  and  released  under  §  35.75." 
The  rationale  for  this  change  is 
discussed  under  §  20.1002. 


Part  32 — Specific  Domestic  Licenses  of 
Broad  Scope  for  Byproduct  Material 

Section  32.72,  Manufacture, 
Preparation,  or  Transfer  for  Commercial 
Distribution  of  Radioactive  Drugs 
Containing  Byproduct  Material  for 
Medical  Use  Under  Pan  35 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  corrected  the 
reference  to  "paragraph  (b)(2)  and 
(b)(3)"  in  §  32.72(b)(1)  to  read 
"paragraphs  (b)(2)  and  (b)(4)." 

Part  35— Medical  Use  of  ByProduct 
Material 

Subpart  A — General  Information 

Section  35.1,  Purpose  and  scope. 

Issue  1:  How  Does  This  Rule  Provide  for 
the  Radiation  Safety  of  Patients? 

Comment.  Commenters  did  not 
believe  that  Part  35  should  address  the 
radiation  safety  of  patients  because  it 
would  necessitate  NRC  making  medical 
judgments.  Commenters  noted  that 
physicians  are  trained  to  make  informed 
decisions  on  behalf  of  patients.  They 
believed  that  the  NRC  should  ensure 
that  those  practicing  nuclear  medicine 
are  adequately  trained  in  nuclear 
science,  thus  ensuring  that  the  radiation 
safety  of  patients  is  provided  for. 

Response.  The  NRC  made  no  changes 
to  the  regulatory  text  in  this  section.  We 
believe  that  the  NRC  should  provide  for 
the  radiation  safety  of  the  public, 
workers,  and  patients.  The 
Commission's  goal  in  regulating  nuclear 
material  safety,  as  stated  in  its 
September  1997  "Strategic  Plan" 
(NUREG-1614,  Vol.  1).  is  to  "prevent 
radiation-related  deaths  or  illnesses  due 
to  civilian  use  of  source,  byproduct 
material,  and  special  nuclear  material." 
The  radiation  safety  of  the  public, 
workers,  and  the  patient  is  central  to  the 
fulfillment  of  the  Commission's 
statutory  mandate  to  "protect  health  and 
minimize  danger  to  life." 

The  Commission  has  decided  to  retain 
its  long-standing  medical  use  regulator*- 
program.  However,  it  is  doing  so  with 
improvements,  including  decreased 
oversight  of  low-risk  activities  and 
continued  emphasis  on  high-risk 
activities.  The  Commission  has  long 
recognized  that  physicians  have  the 
primary  responsibility  for  the  diagnosis 
and  treatment  of  their  patients.  NRC 
regulations  are  predicated  on  the 
assumption  that  properly  trained  and 
adequately  informed  physicians  will 
make  decisions  that  are  in  the  best 
interest  of  their  patients.  However,  the 
NRC  has  a  secondary,  but  necessary. 


role  with  respect  to  the  radiation  safety 
of  patients.  The  NRC  will,  when 
justified  by  the  risk  to  patients,  regulate 
their  radiation  safety,  primarily  to 
ensure  that  the  use  of  radionuclides  is 
in  accordance  with  the  physician's 
directions. 

Issue  2:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  replaced  the 
word  "prescribes"  with  the  phrase 
"contains  the"  in  the  first  sentence  of 
the  section  because  Part  35  contains  the 
requirements  and  provisions  for  the 
medical  use  of  byproduct  material  and 
for  issuance  of  specific  licenses 
authorizing  medical  use. 

Section  35.2,  Definitions 

The  NRC  received  numerous 
comments  on  the  definitions. 
Commenters  asked  us  to  revise,  delete, 
or  add  definitions  for  terms  used  in  the 
rule.  We  also  added  some  new  terms  in 
this  section  because  of  changes  made  in 
other  sections  of  the  rule.  Public 
comments  and  our  response  to  the 
comments,  as  well  as  the  reasons  for 
other  changes  to  this  section,  are 
presented  below,  in  alphabetical  order 
of  the  terms. 

Address  of  use. 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  the 
word  "preparing  "  to  the  definition  to 
recognize  that  licensees  not  only 
receive,  use.  and  store  byproduct 
material  but.  in  the  case  of  a  medical 
licensee,  they  may  also  prepare  the 
material  for  use. 

Area  of  use. 

Issue  1:  Were  There  Any  Changes 
Made  in  this  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  the 
word  "preparing"  to  the  definition  to 
recognize  that  licensees  not  only 
receive,  use.  and  store  byproduct 
material  but.  in  the  case  of  a  medical 
licensee,  they  may  also  prepare  the 
material  for  use. 

Authorized  Medical  Physicist. 

Issue  1:  Should  the  Term  "Medical 
Physicist"  Be  Used  in  the  Rule' 

Comment.  Commenters  believed  that 
a  "medical  physicist"  would  better  be 
defined  by  a  unique  term,  similar  to 
"Authorized  User,"  which  has  no 
meaning  outside  the  regulations.  They 
stated  that  use  of  the  term  "authorized 
physicist"  would  be  consistent  with 
"authorized  user." 
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Response.  The  NRC  retained  the  term 
"authorized  medical  physicist"  in  the 
final  rule.  This  was  done  to  maintain 
consistency  with  other  terms  used  in 
Part  35  (AU  and  ANP).  We  also  believe 
the  term  "authorized  physicist"  may  be 
too  broad,  and  we  would  like  to  make 
it  clear  that  this  individual  has 
experience  as  a  medical  physicist. 

Issue  2:  Can  an  AMP  Be  an  AU? 

Comment.  Commenters  questioned 
whether  a  medical  physicist  could  be 
the  AU  and,  if  so,  whether  there  would 
be  a  need  to  have  a  physician  listed  on 
a  nuclear  medicine  license? 

Response.  It  is  always  necessary  to 
name  an  AU  on  the  Part  35  license 
because  only  an  AU  can  prescribe 
dosages  or  doses  of  byproduct  material 
for  medical  use  under  Part  35.  An  AU 
for  medical  use  under  §§  35.100,  35.200, 
35.300,  35.400,  and  35.600  must  be  a 
physician.  An  AU  for  medical  use  under 
§  35.500  may  be  a  physician,  dentist,  or 
podiatrist.  An  AMP  could  only  be  an 
AU,  named  in  the  license,  if  the  AMP 
meets  the  criteria  in  the  definition  of 
AU  in  §  35.2,  including  the  training  and 
experience  criteria  cited  in  that  section. 

Issue  3:  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  In  addition  to 
restructuring  the  definition,  to  make  it 
more  readable,  the  NRC  substituted  the 
word  "individual"  for  the  word 
"physicist."  This  change  has  been  made 
so  that  the  definition  of  the  term  would 
be  similar  to  the  definition  for  an  RSO. 

We  also  amended  the  definition  for 
the  AMP  to  include  individuals 
identified  as  an  AMP  on  a  medical  use 
permit  issued  by  a  Commission  master 
material  licensee,  or  a  permit  issued  by 
a  Commission  master  material  license 
broad  scope  medical  use  permittee.  This 
change,  which  was  also  made  to  the 
definitions  of  "ANP,"  and  "AU,'' 
accounts  for  the  fact  that  an  AMP  may 
be  named  on  a  permit  issued  by  a 
master  material  licensee.  For  example, 
in  the  first  case  identified  above,  if  a 
master  material  licensee  has  issued  a 
permit  that  recognizes  a  particular 
individual  as  an  AMP,  under  the  revised 
definition  the  individual  would 
continue  to  meet  the  requirements  for 
an  AMP  under  an  NRC  license.  In  the 
second  case,  if  a  master  material 
licensee  chooses  to  issue  a  broad  scope 
permit  to  a  hospital  and  that  hospital 
has  authorization  to  issue  permits 
designating  AMPs,  under  the  revised 
definition  an  AMP  on  the  permit  would 
also  meet  the  requirements  for  an  AMP 
under  an  NRC  license.  For  a  definition 
and  description  of  master  materials 


licenses  refer  to  NUREG-1556,  Vol.  10. 
"Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
Guidance  About  Master  Materials 
Licenses." 
Authorized  Nuclear  Pharmacist. 

Issue  1:  What  Are  the  Duties  of  an  ANP? 

Comment.  A  commenter  stated  that 
the  responsibilities  and  duties  of  the 
ANP  were  not  codified. 

Response.  The  NRC  did  not  change 
the  regulatory  text  in  response  to  this 
comment.  We  have  used  the  definitions 
section  to  provide  an  understanding  of 
what  we  mean  by  a  term.  We  do  not 
believe  it  is  appropriate  to  list  the 
responsibilities  and  duties  of  the  ANP 
either  in  the  definitions  section  or 
elsewhere  in  the  rule.  In  most  cases,  we 
have  not  specified  who  must  perform  a 
particular  duty.  This  was  done  to  give 
the  licensee  flexibility  in  how  it 
implements  its  radiation  protection 
program.  However,  where  justified  by 
risk,  we  have  specified  who  must 
perform  specific  duties  in  a  limited 
number  of  cases.  For  example,  the  full 
calibration  measurements  on  remote 
afterloader  must  be  performed  by  an 
AMP  (§  35.633(h)). 

Issue  2:  Why  Do  Nuclear  Pharmacies 
Have  the  Authority  To  Approve  ANPs? 

Comment.  A  commenter  did  not 
believe  that  nuclear  pharmacies  should 
be  authorized  to  approve  ANPs. 

Response.  This  commenter  objected  to 
one  way  by  which  an  individual  may  be 
qualified  to  be  an  ANP,  i.e.,  approval  by 
a  nuclear  phcuroacy  authorized  to 
approve  ANPs.  This  pathway  to  be  a 
qualified  ANP  was  added  to  the  final 
rule  for  two  reasons.  One,  the  current 
definition  needs  to  recognize  that 
§  32.72(b)(4}  allows  nuclear  pharmacies 
to  designate  a  pharmacist  as  an  ANP  if 
the  individual  meets  certain 
requirements.  Specifically,  §  32.72(b)(4) 
contains  a  "grandfathering"  provision 
permitting  certain  Part  32  nuclear 
pharmacy  licensees  to  designate  a 
pharmacist  as  an  ANP,  if  the  individual 
is  identified,  as  of  December  2. 1994.  as 
an  AU  on  a  nuclear  pharmacy  license 
issued  by  the  Commission.  {If  you 
would  like  additional  information  on 
§  32.72,  refer  to  the  regulatory  history  of 
the  radiopharmacy  rule  (58  FR  33396; 
December  2,  1994,  see  page  33400).! 
Second,  this  change  is  needed  because 
some  nuclear  pharmacies  have  a  license 
amendment  that  allows  them  to  approve 
ANPs  if  the  individual  meets  the 
training  and  experience  requirements  in 
Part  35.  Without  this  corresponding 
change  in  Part  35,  the  individual  would 
not  be  allowed  to  function  as  an  ANP 


regardless  of  the  nuclear  pharmacy's 
approval. 

Issue  3:  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  definition  was 
restructured  to  make  it  more  readable. 
The  NRC  also  amended  the  definition 
for  the  ANP  to  include  pharmacists 
identified  as  ANPs  on  a  permit  issued 
by  a  Commission  master  material 
licensee  that  authorizes  medical  use  or 
the  practice  of  nuclear  pharmacy  or  a 
permit  issued  by  a  Commission  master 
material  license  broad  scope  medical 
use  permittee  that  authorizes  medical 
use  or  the  practice  of  nuclear  pharmacy, 
or  designated  as  an  ANP  in  accordance 
with  §  32.72(b)(4).  This  change,  which 
parallels  changes  made  to  the 
definitions  of  "AMP"  and  "AU," 
accounts  for  the  fact  that  an  ANP  may 
be  named  on  a  permit  issued  by  a 
master  material  licensee.  In  addition, 
the  definition  was  amended  to  include 
ANPs  that  have  been  identified  by  a 
commercial  nuclear  pharmacy  which 
has  been  given  authorization  to  identify 
ANPs.  In  the  first  case  identified  above, 
if  a  master  material  licensee  has  issued 
a  permit  that  recognizes  a  particular 
individual  as  an  AM',  under  the  revised 
definition  the  individual  would 
continue  to  meet  the  requirements  for 
an  ANP  under  an  NRC  license.  In  the 
second  case,  if  a  master  material 
licensee  chooses  to  issue  a  broad  scope 
permit  to  a  hospital  and  that  hospital 
has  authorization  to  issue  permits 
designating  ANPs,  under  the  revised 
definition  an  ANP  on  the  permit  would 
also  meet  the  requirements  for  an  ANP 
under  an  NRC  license. 

Authorized  User. 

Issue  1:  What  Does  an  AU  Do? 

Comment.  A  commenter 
recommended  that  the  definition  of 
"Authorized  user"  include  the  duties  of 
anAU. 

Response.  The  NRC  did  not  change 
the  regulatory  text  to  include  the  duties 
of  the  AU  in  the  definition.  We  have 
used  the  definitions  section  to  provide 
an  understanding  of  what  we  mean  by 
a  term,  as  it  is  used  in  Part  35.  Duties 
that  must  be  performed  by  the  AU  are 
stated  in  regulatory  text,  where 
appropriate.  The  issue  of  whether  the 
duties  of  a  licensed  individual  belong  in 
the  definition  section  is  discussed  in 
more  detail  under  the  term  "authorized 
nuclear  pharmacist." 

Issue  2:  Does  the  Rule  Distinguish 
Between  Different  Types  of  AUs? 

Comment.  A  commenter 
recommended  we  clarify  each  type  of 
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AU,  or  distinguish  between  AUs 
involved  in  diagnostic  versus 
therapeutic  medical  uses. 

Response.  The  NRC  does  not  believe 
the  definition  of  AU  should  be  modified 
in  this  w^ay.  Other  requirements  in  this 
part  address  the  safety  requirements  for 
the  different  types  of  medical  uses  and 
the  AU's  actual  duties.  For  example,  the 
training  and  experience  requirements 
for  AUs,  as  well  as  other  requirements 
in  the  regulations,  differentiate  between 
diagnostic  and  therapeutic  medical  uses 
of  byproduct  material.  The  training  and 
experience  requirements  for  an  AU  who 
would  like  to  use  unsealed  byproduct 
material  for  uptake,  dilution,  and 
excretion  stifdies  (§  35.290)  differ  from 
the  training  and  experience 
requirements  for  an  AU  who  would  like 
to  use  unsealed  byproduct  material  for 
therapy  (§  35.390).  Also,  radiation  safety 
requirements  are  not  the  same  for 
diagnostic  medical  uses  as  compared  to 
therapeutic  medical  uses.  Finally,  the 
medical  use  license  indicates  what 
materials  can  be  used  by  an  AU. 

Issue  3;  Can  Non-Physicians  Be  AUs? 

Comment.  A  commenter  noted  that 
although  the  definition  of  "AU"  refers 
to  "any  prescriber."  (i.e.,  physician, 
dentist,  or  podiatrist),"  the  proposed 
rule  language  (in  §§  35.100,  35.200.  and 
35.300)  refers  only  to  a  physician.  The 
commenter  indicated  that  if  dentists  and 
podiatrists  cannot  be  AUs,  the 
regulations  should  state  this. 

Response.  Section  35.2  contains  a 
general  definition  of  an  AU.  Specific 
training  and  experience  requirements 
for  AUs  are  contained  elsewhere  within 
the  regulatory  text  of  Part  35.  Where 
appropriate,  the  rule  does  specify  when 
an  AU  must  be  a  physician.  An  AU  of 
materials  authorized  in  §§  35.100, 
35.200,  35.300,  35.400.  and  35.600  must 
be  a  physician.  An  AU  using  materials 
authorized  under  §  35.500  can  be  a 
physician,  dentist,  or  podiatrist,  if  that 
individual  meets  all  of  the  training  and 
experience  requirements  for  this  type  of 
use. 

Issue  4:  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  also 
emiended  the  definition  for  the  AU  to 
include  physicians,  dentists,  or 
podiatrists  identified  as  AUs  on  a 
permit  issued  by  a  Commission  master 
material  licensee  that  is  authorized  to 
permit  the  medical  use  of  byproduct 
material,  or  a  permit  issued  by  a 
Commission  master  material  license 
broad  scope  medical  use  permittee  that 
is  authorized  to  permit  the  medical  use 
of  byproduct  material.  This  change. 


which  was  also  made  to  the  definitions 
of  "ANP,"  and  "AMP,"  accounts  for  the 
fact  that  an  AU  may  be  named  on  a 
permit  issued  by  a  master  material 
licensee.  For  example,  in  the  first  case 
identified  above,  if  a  master  material 
licensee  has  issued  a  permit  that 
recognizes  a  particular  individual  as  an 
AU,  under  the  revised  definition  the 
individual  would  continue  to  meet  the 
requirements  for  an  AU  under  an  NRC 
license.  In  the  second  case,  if  a  master 
material  licensee  chooses  to  issue  a 
broad  scope  permit  to  a  hospital  and 
that  hospital  has  authorization  to  issue 
permits  designating  AUs,  under  the 
revised  definition,  an  AU  on  the  permit 
would  also  meet  the  requirements  for  an 
AU  under  an  NRC  license. 

We  also  added  a  reference  to  new 
sections  in  the  final  rule  that  list  the 
training  and  experience  requirements 
for  individuals  using  only  1-131  in 
quantities  that  would  require  a  written 
directive  (§§  35.392  and  35.394)  and  for 
individuals  using  strontium-90  for 
ophthalmic  treatments  (§  35.491). 

Brachytherapy. 

Issue  1:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  a 
definition  for  brachytherapy.  We  believe 
it  is  important  to  define  such  a  term  as 
it  is  used  in  Part  35  so  that  the  regulated 
community  and  regulatory  agencies 
have  a  clear  understanding  of  what  we 
mean  when  we  use  the  term  in  the  rule. 

Brachytherapy  source. 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  The  NRC  did  not  receive 
any  public  comment  on  this  definition. 
However,  we  did  delete  the  word 
"sealed"  in  the  definition.  This  was 
done  in  order  to  include  sources  which 
do  not  meet  the  definition  of  "sealed 
source"  (i.e.,  "radioactive  plated, 
embedded,  and  activated"  sources). 

Client's  address. 

Issue  1:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  a 
definition  for  client's  address  because 
we  now  use  it  in  §  35.80,  "Provision  of 
mobile  medical  service."  The  term 
"client's  address"  encompasses  an  area 
of  use,  as  well  as  a  temporary'  job  site. 
Use  of  this  term  in  the  rule  is  explained 
in  greater  depth  under  the  discussion  of 
§35.80. 

Diagnostic  clinical  procedures 
manual. 


Issue  1:  Is  This  Terra  Needed' 

Comment  Commenters  recommended 
this  term  be  deleted  because  it  is  too 
prescriptive  and  should  be  replaced 
with  the  term  "radiopharmaceutical 
prescription/order  "  A 
radiopharmaceutical  prescription/order 
can  either  be  written  for  an  individual 
patient  (e.g.,  a  written  directive  for 
therapeutic  radiopharmaceuticals)  or  be 
in  the  form  of  specific  standing  orders. 
The  commenter  was  concerned  that  use 
of  the  term  "clinical  procedures 
manual"  may  limit  a  licensee's  ability  to 
compound  radioactive  drugs.  As  such, 
according  to  the  commenter.  the  term 
raises  a  clinical  medical  practice  issue 
under  state  law  regarding  the  practice  of 
medicine  and  pharmacy  The 
commenter  believed  that  it  would  be 
more  appropriate  for  the  NRC  to  require 
a  general  description  of  the  radiation 
safety  procedures  used  to  protect 
workers,  the  public,  and  other  patients 
from  unintentional  exposures.  The 
commenter  indicated  the  procedure 
manuals  are  written  by  physicians  and 
should  only  be  considered  as 
informational  or  guidance  documents 
for  technologists. 

Response.  In  response  to  this 
comment,  the  NRC  deleted    diagnostic 
procedures  manual"  both  as  a  defined 
term  in  §  35.2  and  from  the  definition  of 
"prescribed  dosage"  in  §  35.2.  Also, 
because  this  term  is  not  used  m  the 
regulatory-  text,  we  no  longer  need  to 
define  it. 

As  modified,  the  rule  is  less 
prescriptive  and  does  not  limit  a 
licensee's  ability  to  compound  certain 
radioactive  drugs  Sections  35.100, 
35.200,  and  35.300  permit  certain  uses 
of  unsealed  byproduct  material  which 
are  prepared  by  an  ANT.  a  physician 
who  is  an  AU  (meeting  certain 
requirements),  or  an  individual  under 
their  supervision. 
Health  physicist. 

Comment.  A  commenter  asked  that 
we  add  a  definition  for  "health 
physicist."  This  individual  would  be 
defined  as  "a  person  qualified  in  the  art, 
science,  and  professional  practice  of 
radiation  safety  as  evidenced  by  current 
certification  by  the  American  Board  of 
Health  Physics  (ABHP)  or  an  equivalent 
certifying  body  with  substantially  the 
same  requirements."  The  commenter 
believed  that  NRC.  when  identifying 
physicists,  was  defining  a  specific 
position  too  narrowly,  with  delineated 
duties  and  responsibilities  that 
represent  only  a  portion  of  the  duties 
and  responsibilities  of  physicists  who 
are  involved  in  radiation  safety. 

Response.  The  NRC  has  not  defined 
the  term  in  Part  35  because  it  is  not  used 
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in  Part  35.  Physicists  meeting  the 
requirements  for  an  "authorized 
medical  physicist"  or  "Radiation  Safety 
Officer"  would  be  recognized  on  the 
license  as  either  an  AMP  or  RSO, 
respectively. 

High  dose-rate  remote  afterloader  and 
low  dose-rate  remote  afterloader. 

Issue  1:  Should  There  Be  Another 
Category  of  "Afterloader,"  Such  as  a 
"Non-Remote"  or  "Beta-Only" 
Afterloader? 

Comment.  A  commenter  stated  that 
the  proposed  afterloader  definitions 
don't  distinguish  between  the  beta 
device  that  delivers  more  than  2  Gray/ 
hour  (Gy/h)  to  a  target  tissue  and  less 
than  0.002  Gy/h  to  the  remainder  of  the 
body  from  the  afterloader  capable  of 
delivering  a  lethal  whole  body  dose. 
The  proposed  definitions  will  result  in 
confusion  for  licensees  and  inspectors. 
The  commenter  recommended  that 
another  category  of  afterloaders,  such  as 
"non-remote"  or  "beta-only" 
afterloaders,  be  developed. 

Response.  The  ^4RC  nas  not 
distinguished  between  beta  and  photon- 
emitting  remote  afterloaders  in  the 
definition.  The  purpose  of  the  definition 
is  to  categorize  afterloaders  into 
different  groups  based  on  the  dose  rate 
{i.e.  high,  medium,  or  low)  of  the  remote 
afterloader.  Requirements  for  the 
devices  are  found  in  Subpart  H.  The 
final  rule  only  addresses  use  of  photon- 
emitting  afterloaders.  Use  of  beta- 
emitting  afterloaders  is  being  addressed 
on  a  case-by-case  basis  at  this  time 
because  use  of  these  types  of 
afterloaders  is  relatively  new  and  both 
regulators  and  licensees  continue  to 
identify  elements  of  safe  operation. 

Issue  2;  Were  There  Any  Other  Changes 
Made  in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  definition  for  a 
high  dose-rate  remote  afterloader  (HDR) 
was  amended  to  state  that  it  means  a 
brachytherapy  device  that  remotely 
delivers  a  dose  rate  in  excess  of  12  gray 
(1200  rads)  per  hour  at  the  point  or 
sxirface  where  the  dose  is  prescribed, 
rather  than  a  dose  rate  in  excess  of  2 
gray  (200  rads)  per  hour.  The  definition 
for  a  low  dose-rate  remote  afterloader 
(LDR)  was  also  amended  to  state  that  it 
means  a  brachytherapy  device  that 
remotely  delivers  a  dose  rate  of  less  than 
or  equal  to  2  gray  (200  rads)  per  hour 
at  the  point  or  surface  where  the  dose 
is  prescribed,  rather  than  a  dose  rate  of 
less  than  2  gray  (200  rads)  per  hour. 
These  changes  were  needed  because  the 
final  rule  includes  a  definition  for 
medium  dose-rate  remote  afterloader 
(MDR). 


Licensee. 
Issue  1:  Should  This  Term  Be  Defined? 

Comment.  A  commenter  asked  that 
this  term  be  defined. 

Response.  The  NRC  did  not  define  the 
term  in  Part  35  because  "licensee"  is 
defined  in  10  CFR  20.1003. 
"Definitions,"  as  the  holder  of  a  license. 
Wherever  possible,  we  have  tried  to  rely 
on  the  definitions  in  other  parts  of  10 
CFR  Chapter  I  that  apply  to  medical 
licensees,  rather  than  duplicate  the 
definitions  in  Part  35. 

Management. 

Issue  1:  Who  Is  "Management"? 

Comment.  A  commenter  asked  that 
we  clarify  what  we  mean  when  we  use 
the  term  "management."  The 
commenter  wanted  to  know  whether 
management  could  be  the  chief 
executive  officer  or  the  head  of  one  or 
all  departments? 

Response.  The  NRC  clarified  the 
regulatory  text  to  define  management  as 
the  Chief  Executive  Officer  (CEO)  or 
other  individual  having  the  authority  to 
manage,  direct,  or  administer  the 
licensee's  activities,  or  those  persons' 
delegate  or  delegates.  If  the  head  of  one 
or  all  departments  is  a  delegate(s)  of  the 
CEO  or  if  the  individual  has  the 
authority  to  manage,  direct,  or 
administer  the  licensee's  activities,  that 
person(s)  would  be  considered  to  be 
part  of  "management." 

Manual  brachytherapy. 

Issue  1:  Should  the  Term  "Manual 
Brachytherapy"  Be  Defined? 

Comment.  A  commenter  asked  that 
we  define  this  term  because  it  is  not  a 
common  or  standard  term  and  it  is  used 
as  a  subpart  title. 

Response.  The  NRC  added  a 
definition  for  manual  brachytherapy.  As 
used  in  this  part,  manual  brachytherapy 
has  been  defined  to  be  a  type  of 
brachytherapy  in  which  the 
brachytherapy  sources  (e.g.,  seeds, 
ribbons)  are  manually  placed  topically 
on  or  inserted  either  into  the  body 
cavities  that  are  in  close  proximity  to  a 
treatment  site  or  directly  into  the  tissue 
volume.  , 

Medical  use. 

Issue  1 :  Should  the  Definition  of  the 
Term  "Medical  Use"  Include  the  Term 
"Byproduct  Material"? 

Comment.  A  commenter 
recommended  that  the  term  "byproduct 
material"  be  deleted  from  the  definition 
of  the  term  "mediced  use"  because  the 
regulations  use  the  phrase  "byproduct 
material  for  medical  use,"  which  is 
redundant.  The  commenter  did  not 
believe  it  necessary  to  include  the  term 


"byproduct  material"  in  the  definition 
of  "medical  use"  and  then  to  modify  the 
term  "medical  use"  with  the  phrase 
"byproduct  material"  in  the  regulations. 
The  commenter  stated  that  deleting  the 
term  "byproduct  material"  from  the 
definition  "requires  the  least  amount  of 
correction  and  simplifies  compatibility 
by  Agreement  States." 

Response.  The  NRC  recognizes  that 
there  is  some  redimdancy  in  using  the 
phrase  "Medical  use  of  byproduct 
material."  However,  we  believe  that  this 
level  of  redundancy  in  some 
requirements  is  not  objectionable,  if  it 
helps  to  clarify  NRC's  implementation 
of  specific  requirements  of  the  AEA. 

Medium  dose-rate  remote  afterloader. 

Issue  1:  Is  There  a  Need  for  a  Definition 
of  the  Term  "Medium  Dose-Rate  Remote 
Afterioader"? 

Comment.  Commenters  were  divided 
in  response  to  our  request  for  comment 
on  whether  the  rule  should  define  the 
term  "medium  dose-rate  remote 
afterloader."  Some  commenters 
recommended  that  the  term  be  defined 
because,  although  the  regulatory 
requirements  for  "high"  and  "medium" 
dose-rate  afterloaders  are  very  similar, 
the  radiation  safety  precautions  are 
different  and,  thus,  these  terms  reqmre 
different  definitions.  Commenters  who 
did  not  support  a  definition  for  an  MDR 
cited  various  reasons  for  their  position. 
Some  commenters  believed  that  the 
regulatory  requirements  for  HDR  and 
MDR  should  be  identical,  and,  therefore, 
there  was  no  need  to  define  an  MDR. 
This  position  is  based  on  the  opinion 
that  the  risks  to  patients  from  high, 
medium,  pulsed  and  low  dose-remote 
afterloaders,  capable  of  whole  body 
irradiation,  are  indistinguishable.  Other 
commenters  were  concerned  that  the 
definition  for  an  MDR  could  lead  to 
confusion  because  the  definition  would 
overlap  with  the  current  definition  of 
"high  dose-rate  remote  afterloader." 

Response.  The  NRC  included  a 
definition  for  an  MDR  in  the  final  rule 
because  the  final  rule  contains 
requirements  that  apply  to  MDRs.  The 
definitions  of  an  HDR  and  an  LDR  were 
revised  so  there  is  no  overlap  between 
the  definitions. 

Mobile  medical  service. 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  The  NRC  did  not  receive 
any  public  comment  on  this  definition. 
However,  we  did  change  the  term  from 
"mobile  service"  to  "mobile  medical 
service."  This  was  done  because  we 
wanted  to  state  clearly  that  the  mobile 
service  provisions  apply  only  to  medical 


Federal  Register / Vol.  67,  No.  79 /Wednesday,  April  24.  2002 /Rules  and  Regulations  20275 


use.  The  final  rule  defines  "mobile 
medical  service"  as  the  transportation  of 
byproduct  material  and  its  medical  use 
at  the  "client's  address,"  which 
includes  the  "area  of  use"  or  a 
"temporary  job  site."  In  addition,  the 
definition  of  this  terra  no  longer 
contains  the  phrase  "by  the  same 
licensee"  because  that  phrase  unduly 
limited  the  transportation  and  medical 
use  of  the  byproduct  material  to  one 
licensee. 
Output. 

Issue  1.  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  The  definition  for  output 
was  amended  to  also  refer  to  the 
exposure  rate  or  dose  rate  from  a 
brachytherapy  source,  remote 
afterloader,  or  gamma  stereotactic 
radiosurgery  unit.  The  proposed  rule 
only  addressed  the  output  from  a 
teletherapy  unit.  This  was  done  because 
various  sections  in  Subpart  H  reference 
output  from  these  other  units. 

Patient  intervention. 

Issue  1:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

-  Response.  Yes.  The  NRC  added  a 
definition  for  patient  intervention.  We 
believe  this  definition  is  needed  to  state 
clearly  what  we  mean  when  we  use  the 
term  in  §  35.3045.  Discussion  of  patient 
intervention  is  found  in  the  section  of 
this  document  responding  to  comments 
on  §35.3045. 
Preceptor. 

Issue:  Should  the  Term  "Preceptor"  Be 
Defined? 

Comment.  Commenters  recommended 
that  the  term  be  defined  and  that  the 
definition  distinguish  between  low-dose 
radiopharmaceuticals  (diagnostic)  and 
high-dose  radiopharmaceuticals 
(therapeutic).  The  former  would  include 
"persons  designated  as  authorized 
physician  users  of  low-dose 
radiopharmaceuticals."  Preceptors  of 
"high-dose  radiopharmaceuticals"  must 
be  "program  directors  of  structured 
educational  programs  in  medical 
teaching  institutions  that  consist  of 
didactic  training  and  practical 
experience."  Commenters  believed  that 
the  "preceptor"  should  not  be  limited  to 
someone  in  the  medical,  dental,  or 
podiatry  profession. 

Commenters  believe  the  term 
"preceptor"  should  be  defined  as  an 
individual  who  is  listed  on  a  license, 
such  as  an  AU  or  RSO,  or  is  appointed 
by  licensee  management  to  act  in  the 
capacity  of  a  preceptor  for  the  purpose 
of  documenting  that  an  individual  has 


completed  a  structured  educational 
program  and/or  practical  experience. 
The  preceptor  must  have  demonstrated 
training  and  experience  that  is  at  least 
equal  to  the  training  and  experience  of 
the  individuals  being  trained. 

Response.  The  NRC  agrees  the  term 
"preceptor"  should  be  defined  because 
the  term  is  used  throughout  the  training 
and  experience  requirements  in  the 
revised  Part  35.  A  preceptor  is  defined 
as  someone  who  provides  or  directs  the 
training  and  experience  required  for  an 
individual  to  become  an  AU,  AMP, 
ANP,  or  RSO.  In  addition,  we  agree  that 
the  preceptor  must  have  training  and 
experience  that  is  at  least  equal  to  the 
training  and  experience  required  by  the 
AU,  AMP,  ANP.  or  RSO,  as  appropriate. 
This  is  reflected  in  the  paragraphs  that 
require  the  preceptor  certification  in  the 
training  and  experience  requirements  in 
Subparts  B  and  D  through  H. 

Prescribed  dosage. 

Issue  1.  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  amended  the 
definition  for  "prescribed  dosage"  to 
allow  the  AU  to  direct  the 
administration  of  a  range  of  activity  and 
to  delete  the  reference  to  the  "diagnostic 
clinical  procedures  manual." 

Prescribed  dose. 

Issue  1 .  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  amended  the 
definition  for  "prescribed  dose"  to 
clarify  that  item  (3)  refers  to  manual 
brachytherapy  and  item  (4)  refers  to 
remote  brachytherapy  afterloaders. 

Pulsed  dose-rate  remote  afterloader. 

Issue  1 .  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  restructured 
the  definition  of  pulsed  dose-rate 
remote  afterloader  (PDR)  to  make  it 
easier  to  read  and  clarified  that  it  refers 
to  a  remote  afterloading  brachytherapy 
device.  We  also  added  a  statement  that 
the  device  uses  a  single  soiu-ce  that  is 
capable  of  delivering  dose  rates  in  the 
"high  dose-rate"  range,  but  is 
approximately  one-tenth  of  the  activity 
of  typical  HDR  sources. 

Radiation  Safety  Officer. 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  restructured 
the  definition  to  make  it  more  readable. 
We  also  amended  the  definition  for  the 
RSO  to  include  individuals  identified  as 


an  RSO  on  a  medical  use  permit  issued 
by  a  Commission  master  material 
licensee.  This  change,  which  was  also 
made  to  the  definitions  of  "ANP." 
"AMP,"  and  "AU."  accounts  for  the  fact 
that  an  RSO  may  be  named  on  a  medical 
use  permit  issued  by  a  master  material 
licensee.  If  a  master  material  licensee 
has  issued  a  permit  that  recognizes  a 
particular  individual  as  an  RSO.  under 
the  revised  definition  the  individual 
would  continue  to  meet  the 
requirements  for  an  RSO  under  an  NRC 
license. 

Radionuclide  or  radiopharmaceutical. 

Comment.  Commenters  opposed  the 
use  of  terms  like  "radionuclide."  or 
'radiopharmaceuticar'  in  Part  35 
because  these  terms  are  not  defined  as 
specifically  containing  byproduct 
material.  They  indicated  that  this  was 
very  important  because  NRC's  statutory 
authority  for  regulating  medical  use 
under  Part  35  is  limited  to  byproduct 
material.  They  recommended  that  the 
regulation  should  use  terms  that  have 
been  defined  to  mean  'byproduct 
material  radionuclide"  or  'byproduct 
material  radiopharmaceutical." 

Response.  Section  35.1.  Scope, 
specifies  that  "this  part  contains  the 
requirements  and  provisions  for  the 
medical  use  of  byproduct  material  and 
for  the  issuance  of  specific  licenses 
authorizing  the  medical  use  of  this 
material."  In  addition,  medical  use  is 
defined  in  §  35.2,  to  mean  the 
intentional  internal  or  external 
administration  of  byproduct  material  or 
the  radiation  from  byproduct  material  to 
patients  or  human  research  subjects 
under  the  supervision  of  an  AU. 

The  word  "radiopharmaceutical"  is 
only  used  in  §§  35.204  and  in  35  2063. 
In  both  cases,  it  is  clear  that  the 
requirement  applies  to 
radiopharmaceuticals  containing 
byproduct  material.  The  word 
"radionuclide"  is  used  in  §§  35.13. 
35.40,  35.2067,  and  35.3067  and  is  also 
used  in  the  training  and  experience 
sections  in  Subparts  B  and  D  through  H 
Again,  it  is  clear  that  the  requirements 
in  §§  35.13.  35.40.  35.2067.  and  35.3067 
apply  to  radionuclides  containing 
byproduct  material,  and  it  would  be 
redundant  for  the  rule  text  to  restate  the 
phrase  "containing  byproduct  material." 
In  the  case  of  the  training  and 
experience  sections,  we  have  chosen  to 
allow  an  individual  "to  take  credit  for" 
experience  obtained  with  handling 
nonbyproduct  and  byproduct  material 
in  meeting  the  training  and  experience 
requirements  because  there  is  ver>'  little 
difference  between  how  byproduct  and 
nonbyproduct  materials  are  handled 

Sealed  source. 
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Issue  1:  Are  Epoxy  Vials  Used  for 
Testing  Dose  Calibrators  "Sealed 
Sources"? 

Comment.  A  commenter  asked  that 
we  clarify  whether  the  epoxy  vials  used 
for  testing  dose  calibrators  are  "sealed 
sources."  The  commenter  stated  that 
epoxy  vials  are  more  correctly 
characterized  as  monoliths  and  should 
not  be  subject  to  leak  testing. 

Response.  A  "sealed  source"  is 
defined  in  §  35.2  as  "any  byproduct 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  byproduct  material."  Under  this 
definition,  epoxy  vials  used  for  testing 
dose  calibrators  are  typically  considered 
sealed  sources.  However,  it  is  the 
licensee's  responsibility  to  verify  that  a 
particular  manufactiirer's  vial  is 
considered  by  the  relevant  regulator>' 
agencies  to  be  a  sealed  source.  This  can 
be  done  by  referencing  the  SSDR. 

Stereotactic  radiosurgery. 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  definition  was 
amended  to  clarify  that  stereotactic 
radiosurgery  devices  deliver  therapeutic 
doses. 

Teletherapy. 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  The  NRC  added  a 
definition  for  teletherapy.  This  was 
done  because  we  believed  it  is 
important  to  define  this  term  as  it  is 
used  in  Part  35  so  that  the  regulated 
community  and  the  regulatory  agencies 
have  a  clear  understanding  of  how  we 
have  used  a  term  within  the  rule. 

Therapeutic  dosage  and  therapeutic 
dose. 

Issue  1 :  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  The  NRC  added  definitions 
for  the  terms  "therapeutic  dosage"  and 
"therapeutic  dose"  because  both  terms 
are  used  in  §  35.40.  "Written 
directives."  In  addition,  we  believe 
these  definitions  are  needed  to 
eliminate  any  confusion  about  when  a 
written  directive  is  needed. 

Type  of  use. 

Issue  1:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule. 

Response.  Yes.  The  NRC  added  a 
definition  for  the  term  "type  of  use." 
This  term  replaced  the  term  "clinical 
procedure"  in  §  35.13(a).  We  believe 
this  term  makes  it  clear  that  we  are 
discussing  "uses"  in  Part  35  (e.g.,  a  use 


of  byproduct  material  as  specified  in 
§§35.100,  35.200,  35.300,  35.400. 
35.500,  35.600,  and  35.1000),  rather 
than  "clinical  procedures"  (e.g.,  a  bone 
scan,  liver  scan,  or  whole  body  scan). 
Unit  dosage. 

Issue  1:  Is  Manipulation  of  "Unit 
Dosages"  Permitted  Under  the 
Definition  of  This  Term? 

Comment.  A  commenter  asked  to 
what  extent  the  "end  user"  would  be 
allowed  to  manipulate  a  "unit  dosage." 
The  commenter  indicated  that  the 
greater  the  manipulation  of  the  dosage, 
the  greater  the  chance  of  an  error  being 
made  in  calculating  the  activity. 

Response.  The  NRC  amended  the 
definition  of  unit  dosage  to  make  it  clear 
that  unit  dosages  cannot  be  manipxdated 
after  being  initially  prepared  because 
any  manipulation  could  change  the 
activity  in  the  dosage. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Definition  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  amended  the 
definition  to  stipulate  that  unit  dosages 
must  be  prepared  for  medical  use  for 
administration  as  a  single  dosage  to  a 
patient  or  human  research  subject 
without  any  further  manipulation  of  the 
dosage  after  it  is  initially  prepared.  This 
change  acknowledges  that  preparation 
of  a  unit  dosage  is  not  limited  to  a 
manufacturer  or  preparer  licensed  imder 
§  32.72  or  equivalent  Agreement  State 
requirement.  It  also  highlights  that  a 
unit  dosage  is  intended  for 
administration  to  a  patient  or  human 
research  subject  without  any  further 
manipulation. 

Written  directive. 

Issue  1:  Does  the  Definition  of  "Written 
Directive"  Recognize  "Computerized 
Directives'? 

Comment.  A  commenter  asked  that 
the  definition  of  written  directive  be 
revised  to  recognize  that  many  facilities 
are  using  computerized  systems  and  are 
not  reiving  on  written  documents. 

Response.  The  NRC  did  not  change 
the  definition.  The  intent  of  the 
definition  of  "written  directive"  and  the 
requirements  in  §  35.40  are  to 
distinguish  between  an  AU's  wo'itten 
versus  oral  direction  for  the 
administration  of  byproduct  material, 
rather  than  between  written  (hard  copy) 
and  electronic  directions.  As  used  in 
Part  35,  "written"  includes  information 
recorded  in  a  computerized  system.  If  a 
written  directive  is  generated  or  stored 
in  a  computerized  system,  the  licensee 
must  have  a  method  of  authenticating 
the  AU's  signature.  Refer  to  the 
discussion  of  §  35.5  for  additional 
information  on  maintenance  of  records. 


Section  35.5,  Maintenance  of  records 

Issue  1:  Can  Required  Records,  Other 
Than  Originals,  Be  Authenticated? 

Comment.  A  commenter  asked  how  a 
copy  or  microform  is  authenticated  by 
authorized  persormel.  The  commenter 
indicated  there  is  no  requirement  to 
authenticate  records  stored  in  electronic 
media.  The  commenter  believed  that  all 
records  should  be  required  to  be 
authenticated  in  writing  when  provided 
for  legal  purposes,  or  verbally  when 
being  reviewed  during  an  inspection. 

Response.  Any  record  required  by 
Part  35  must  be  maintained  in 
accordance  with  §  35.5.  These  records 
must  be  authenticated  regardless  of  the 
storage  media.  The  issue  of 
authenticating  records  was  addressed  by 
the  NRC  under  a  separate  rulemaking, 
published  in  the  Federal  Register  on 
May  27, 1988  (53  FR  19240).  The 
following  explanation  of 
"authenticated,"  as  stated  in  that  final 
rule,  applies  to  all  records  retained 
under  NRC's  regulatory  authority: 
"'Authenticated'  denotes  that  the  data 
has  been  verified  for  completeness  and 
accuracy  by  an  authorized  individual 
and  that  it  is  a  true  representation  of  the 
original  data"  (see  page  19243). 

Issue  2:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  made  an 
editorial  change  in  the  second  sentence 
to  replace  the  phrase  "original,  or  a 
reproduced  copy  or  a  microform,"  with 
the  phrase  "original,  reproduced  copy, 
or  microform." 

Section  35.6,  Provisions  for  Research 
Involving  Human  Subjects. 

Issue  1:  Should  §  35.6  Include  a 
Requirement  That  Licensees  Develop, 
Implement,  and  Maintain  Procedures  for 
Evaluating  When  a  Medical  Procediu'e 
Would  be  Considered  To  Be  a  Research 
Procedure? 

Comment.  The  NRC  received  a 
comment  in  support  of  the  requirement, 
as  well  as  comments  opposed  to  the 
requirement.  The  commenter  who  vsTote 
in  favor  of  requiring  such  procediu-es 
stated  there  are  occasions  when  a  clear 
definition  of  what  constitutes  research 
would  be  useful  in  deciding  which 
procedures  must  be  approved  by  the 
Institutional  Review  Board  (IRB)  or  RSC. 

Commenters  opposed  to  a 
requirement  for  procedures  indicated 
that  FDA  regulates  research  through 
IRBs.  They  believed  that  existing 
regulations  and  guidelines  provided 
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adequate  oversight  of  research  and  that 
decisions  regarding  research  should  be 
left  to  the  individual  licensee  and  the 
licensee's  IRB.  They  noted  that  the  IRB 
must  follow  the  Federal  Policy  for  the 
Protection  of  Human  Research  Subjects. 
As  a  result,  they  believed  that  research 
that  is  approved  by  an  IRB  and  is  within 
the  scope  of  the  authorized  inventory 
should  be  permitted.  Commenters  also 
noted  that  similar  procedures  are  not 
required  in  other  areas  of  medicine. 
Finally,  commenters  indicated  that  a 
requirement  for  procedures  would  not 
increase  public  health  and  safetv. 

Response.  The  NRC  does  not  believe 
it  is  necessary  to  include  a  separate 
definition  of  the  term  "research"  in  Part 
35  because  Section  102  of  the  Federal 
Policy  for  the  Protection  of  Human 
Research  Subjects  defines  the  term 
"research."  (Further  information  on  this 
can  be  found  in  the  Federal  Register  (56 
FR  28003:  June  18,  1991.  see  page 
28013).  In  addition,  we  consider 
research  conducted  by  NRC  medical  use 
licensees  involving  human  subjects, 
which  is  also  regulated  by  FDA,  to  be 
within  the  scope  of  §  35.6(b).  Therefore, 
it  is  not  necessary  for  such  a  licensee, 
prior  to  conducting  such  research,  to 
applv  for  and  receive  a  specific 
amendment  to  its  NRC  license. 
However,  under  §§  35.6  and  35.7,  the 
licensee  is  not  relieved  from  complying 
with  FDA  or  other  requirements 
applicable  to  such  research. 

We  agree  with  the  comment  that  the 
NRC  should  not  add  a  requirement  in 
Part  35  for  licensees  to  develop, 
implement,  and  maintain  procedures  for 
evaluating  when  a  medical  procedure 
would  be  considered  to  be  research.  We 
believe  that  the  issue  of  ensuring  that  all 
medical  procedures  and  studies  that 
should  be  subject  to  the  policy  are 
recognized  as  "research"  and  are 
reviewed  by  an  IRB  should  be  resolved 
as  a  matter  of  common  policy,  rather 
than  in  any  separate  effort  by  NRC. 
However,  in  reaching  this  conclusion, 
we  do  not  believe  that  we  must  be 
guided  by  whether,  for  any  given 
Commission  requirement,  there  is  a 
comparable  requirement  for  other  areas 
of  medicine.  The  regulatory  history  of 
Part  35  shows  that  the  Commission  has 
operated  under  the  assumption  that 
Congress  intended  a  disproportionate 
degree  of  Federal  regulatory  control  be 
exercised  over  the  medical  use  of 
nuclear  materials,  as  compared  to  the 
medical  use  of  other  sources  of  radiation 
(e.g.,  x-rays  or  accelerator-produced 
isotopes)  (44  FR  31701;  May  14,  1980, 
see  page  31702).  The  issue  of  why 
similar  procedures  are  not  required  in 
other  areas  of  medicine  is  outside  the 
scope  of  this  rulemaking. 


Issue  2:  Do  Broad  Scope  Licensees  Need 
a  License  Amendment  Before 
Conducting  Research? 

Comment.  A  commenter 
recommended  that  broad  scope 
licensees  be  exempted  from  the 
requirement  to  amend  their  licenses 
before  conducting  research  involving 
human  subjects  using  byproduct 
material. 

Response.  The  NRC  believes  that 
broad  scope  medical  use  licensees 
should  be  required  to  comply  with 
§  35.6.  This  section  is  designed  to 
protect  the  rights  of  human  research 
subjects  bv  requiring  all  licensees  to 
obtain  the  informed  consent  of  the 
subjects  and  by  requiring  an  IRB  to  give 
prior  review  and  approval  of  the 
research. 

Issue  3:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  restructured 
the  section  to  make  it  easier  to  read.  We 
also  added  an  introductory  paragraph  to 
make  it  clear  that  research  permitted 
under  §  35.6  may  only  be  performed 
using  bvproduct  material  that  is  already 
authorized  for  medical  use  by  the 
license.  For  example,  if  a  licensee  is 
authorized  to  use  bvproduct  material 
under  §§  35.100.  35.200.  and  35.300.  it 
could  not  conduct  research  using  a 
remote  afterloader.  However,  the  same 
licensee  could  conduct  research  using 
materials  authorized  in  §§  35.100. 
35.200,  or  35.300. 

We  also  added  a  new  paragraph  (d). 
This  paragraph  codifies  the 
Commission's  intent  that  §  35.6  does  not 
relieve  licensees  from  complying  with 
other  provisions  in  Part  35.  In  other 
words,  as  stated  in  the  regulatory 
history  of  §  35.6,  the  relevant  radiation 
safety  provisions  of  Part  35  are 
applicable  to  research  involving  human 
subjects.  For  further  information  on  this 
issue,  you  may  want  to  refer  to  the 
December  2,  1994.  Federal  Register  (59 
FR  61767). 

Section  35.8,  Information  Collection 
Requirements:  OMB  Approval 

Issue  1;  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Paragraph  (b)  was 
amended  to  add  references  to  §§  35.19. 
35.190.  35.392,  35.394,  35.433.  35.491, 
35.615,  35.1000,  35.2041.  35.2433.  and 
35.2610  and  to  delete  references  to 
§§  35.62,  35.292.  35.644.  and  Appendix 
A.  These  were  conforming  changes 
needed  because  of  changes  made  in  the 
regulator)'  text  between  the  proposed 
and  final  rule. 


Section  35.10.  Implementation 

Issue  1:  Should  the  Time  Period  for 
Implementation  ol  the  Final  Rule  Be 
Extended? 

Comment.  Commenters  asked  that  the 
implementation  period  for  the  new  rule 
be  extended  up  to  1  year  from  its 
publication  to  allow  licensees  and 
applicants  sufficient  time  to  adjust  their 
budgets  for  any  increased  expenditures 
needed  to  implement  the  rule. 

Response.  "The  NRC  has  maintained  a 
6-nionth  implementation  period  for  all 
sections  of  the  final  rule.  We  believe 
that  6  months  provides  adequate  time 
for  licensees  to  develop  and  implement 
anv  changes  in  their  radiation  safety 
programs, 

Issue  2:  Should  the  Rule  Provide  Relief 
From  Restrictive  Requirements  in  the 
Rule  or  License? 

Comment.  A  commenter 
recommended  that  §  35.10(e)  be  revised 
because  otherwise  it  will  maintain  the 
most  restrictive  requirements  of  either 
the  revisions  of  Part  35  or  the  licensee's 
current  license  conditions.  The 
commenter  was  concerned  if  a  license 
condition  cites  a  deleted  requirement  in 
Part  35.  the  license  condition  remains  in 
effect  unless  the  license  is  amended  in 
order  to  remove  the  needless 
requirements.  The  need  for  a  license 
amendment  would  diminish  the 
projected  cost  saving  of  the  rule. 

Commenters  also  raised  the  issue  of 
whether  there  is  a  "duality"  of  the  new- 
Part  35  and  existing  license  conditions, 
thus  raising  a  concern  about  inspection 
and  enforcement.  Licensees  will  have  to 
make  significant  amendments 
comparable  to  submitting  a  license 
renewal.  Ctimmenters  believed  that,  if 
feasible  and  upon  written  request, 
licensees  should  be  permitted  to  comply 
with  the  "new"  Part  35  without  regard 
to  the  restrictive  nature  of  the  license 
and  without  requiring  a  license 
amendment.  If  NRC  believes  that  a 
regulation  can  be  relaxed  or  eliminated 
without  a  reduction  in  radiation  safety, 
the  NRC  should  allow  licensees  to 
change  their  programs  accordingly 

Response  The  NRC  modified  the  text 
of  §  35.10  to  allow  for  relief  from  the 
current  rule  and.  in  some  cases,  license 
conditions.  The  following  discussion 
explains  and  summarizes  the  changes 
made  in  this  section 

Paragraph  (a)  requires  licensees  to 
implement  the  provisions  in  the  rule  6 
months  after  the  final  rule  is  published 
in  the  Federal  Register,  except  as  stated 
in  paragraph  (b)  of  this  section. 

Paragraph  (b)  allows  certain  training 
and  experience  requirements  to  be 
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implemented  on  or  before  2  years  after 
the  effective  date  of  the  final  rule. 

Paragraph  (c)  allows,  prior  to  the  date 
2  years  after  the  effective  date  of  the 
final  rule,  licensees  to  have  the  option 
of  complying  either  with  Subpart  ]  or 
Subparts  B  and  D-H. 

Paragraph  (d)  states  if  a  license 
condition  exempted  a  licensee  from  a 
provision  in  the  current  Part  35,  that 
license  condition  continues  to  exempt 
the  licensee  from  the  requirements  in 
the  corresponding  provision  in  §§  35.1- 
35.4002  of  Part  35.  As  shown  in  the 
following  example,  a  corresponding 
provision  may  not  always  have  the  same 
niunerical  section  reference.  For 
example,  if  a  licensee  is  exempted  from 
the  requirements  in  current  §  35.57(c), 
Authorization  for  calibration  and 
reference  soiu'ces,  the  licensee  will  be 
exempted  from  the  corresponding 
requirements  in  the  final  §  35.65(c), 
Authorization  for  calibration, 
transmission,  and  reference  sources. 

Paragraph  (e)  states  that  when  a 
regulatory  requirement  in  Part  35  differs 
from  the  requirement  in  an  existing 
license  condition,  the  requirement  in 
Part  35  governs.  This  paragraph 
primarily  applies  to  those  licensees  that 
committed  to  follow  the  procedures  in 
Regxilatory  Guide  10.8,  "Guide  for  the 
Preparation  of  Applications  for  Medical 
Use  Programs."  When  the  final  rule 
becomes  effective,  licensees  will  follow 
the  requirement  in  Part  35  if  it  differs 
from  the  requirement  that  the  licensee 
committed  to  by  referencing  the 
Regulatory  Guide.  For  example,  most 
licensees  have  committed  to  calibrate 
their  dose  calibrators  using  the 
procedures  in  Regulatory  Guide  10.8, 
Appendix  C,  "Model  Procedure  for 
Calibrating  Dose  Calibrator."  These 
procedures  are  very  prescriptive.  The 
final  Part  35  only  requires  licensees  to 
calibrate  instruments  used  to  measure 
the  activity  of  imsealed  byproduct 
materials  in  accordance  with  nationally 
recognized  standards  or  the 
manufacturer's  instructions.  Therefore, 
after  the  effective  date  of  the  final  rule, 
a  licensee  must  calibrate  its  dose 
calibrators  in  accordance  with 
nationally  recognized  standards  or  the 
manufactxuer's  instructions,  rather  than 
being  tied  to  using  the  procedures  in 
Regulatory  Guide  10.8. 

Paragraph  (f)  states  that  the  licensee 
shall  continue  to  comply  with  any 
license  condition  that  requires  it  to 
implement  procedures  for  spot-checks 
on  teletherapy,  photon-emitting  remote 
afterloaders,  or  gamma  stereotactic 
radiosurgery  units  and  to  implement 
emergency  procediues  for  photon- 
emitting  remote  afterloaders,  teletherapy 
units,  or  gamma  stereotactic 


radiosurgery  units  until  there  is  a 
license  amendment  or  renewal  that 
modifies  or  removes  the  condition. 
Specifically,  licensees  must  continue  to 
follow  any  emergency  response  and 
spot-check  procedures  for  teletherapy, 
remote  afterloaders,  and  ganuna 
stereotactic  radiosurgery  units  that  were 
submitted  to  NRC  in  support  of  a 
licensing  action  because  of  the  high 
radiation  risk  associated  with  this  type 
of  use  of  byproduct  material. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Paragraph  (b)  was 
amended  to  add  references  to 
§§  35.190(a).  35.392(a),  and  35.394(a), 
and  to  delete  reference  to  §  35.292(a). 
Paragraph  (g)  was  deleted.  Reference  the 
General  Training  and  Experience 
discussion  in  the  beginning  of  this 
section  of  the  SUPPLEMENTARY 
INFORMATION  for  more  information. 

Section  35.11,  License  Required 

Issue  1:  Should  the  Term  "Person"  Be 
Used  in  Lieu  of  "Individual"? 

Comment.  A  commenter  noted  that 
the  word  "person"  was  used  in 
paragraph  (a),  while  in  paragraphs  (b) 
and  (c),  the  word  "individual"  was 
used.  They  recommended  that  the  word 
"person"  in  paragraph  (a)  be  changed  to 
"individual." 

Response.  The  NRC  did  not  change 
the  regulatory  text  of  §  35.11.  The  term 
"person"  is  used  in  §  35.11(a)  because 
licenses  are  issued  to  "persons"  as 
defined  in  10  CFR  30.4.  Section  30.4 
states  that  a  person  includes  not  only 
individuals  (defined  in  10  CFR  20.1003 
as  "any  human  being"),  but  also 
corporations,  government  agencies  other 
than  the  Commission,  and  States. 
Paragraphs  (b)  and  (c)  of  §  35.11  use  the 
term  "individual"  because  the  activities 
authorized  by  those  sections  are 
performed  by  "individuals"  (under  the 
supervision  of  an  "authorized  user"  or 
"authorized  nuclear  pharmacist"),  but 
not  necessarily  by  all  of  the  entities 
which  constitute  "persons." 

Issue  2:  Can  There  Be  Transfer  of 
Sources  Among  Licensees? 

Comment.  A  commenter  indicated 
that  changes  in  the  health  care 
environment  have  created  affiliations 
between  hospital  groups  which  may  or 
may  not  be  under  a  single  NRC  license. 
The  commenter  believed  that  this 
regulation  could  prohibit  the  cost 
savings  created  by  these  affiliations.  The 
commenter  believed  that  if  sources  are 
received  from  a  licensed  distributor  and 
handled  properly,  there  should  be  some 


flexibility  in  transferring  the  sources 
between  licensees. 

Response.  The  NRC  did  not  change 
the  regulatory  text  in  this  section. 
However,  we  did  change  the  regulatory 
text  of  §  35.49  to  address  this  comment. 
Section  35.11  references  conditions  of  a 
specific  license  issued  by  the 
Commission  or  an  Agreement  State. 
This  license  would  require  the  licensee 
to  comply  with  all  provisions  of  Part  35. 
Section  35.49  has  been  modified  to  state 
that  a  licensee  may  use  sealed  sources 
or  devices  for  medical  use  which  are 
non-commercially  transferred  from  a 
Part  35  licensee,  i.e.,  if  two  licensees  are 
authorized  to  possess  sealed  sources  for 
medical  use,  they  may  transfer  the 
sources  from  one  to  the  other. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  this  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  "Prepare"  was  added 
to  paragraph  (a)  in  recognition  that 
medical  licensees  may  also  prepare 
byproduct  material  for  medical  use  and 
need  a  license  to  do  so.  In  addition,  the 
section  was  restructured  to  make  it 
easier  to  use.  Paragraphs  (b)  and  (c) 
were  combined  into  one  paragraph 
because  they  both  provide  information 
on  when  a  specific  license  is  not 
needed. 

Section  35.12.  Application  for  License, 
Amendment,  or  Renewal 

Issue  1:  Who  May  Apply  for  a  License? 

Comment.  The  commenter  believed 
that  the  requirements  in  the  current 
§  35.12(a)  are  inconsistent.  According  to 
the  commenter,  imder  the  current  rule, 
any  person  may  apply  for  a  license  for 
medical  use  not  sited  in  a  medical 
institution,  while  only  a  medical 
institution's  management  may  apply  for 
a  license  for  medical  use  sited  in  a 
"medical  institution."  The  commenter 
recommended  that  the  NRC  issue  the 
license  to  a  "responsible  person"  no 
matter  what  the  license  type.  The 
commenter  further  reconunended  that 
the  text  of  the  rule  be  changed  to  reflect 
that  the  NRC  will  only  accept  a  license 
application  from  a  financially  and/or 
legally  responsible  person. 

Response.  The  NRC  did  not  make  any 
changes  between  the  proposed  rule  and 
the  final  rule  in  response  to  this 
comment.  Section  35.12(a)  of  the  final 
rule  requires  that  the  license  application 
be  signed  by  the  applicant's  or 
licensee's  management,  regardless  of  the 
types  of  use  applied  for  or  authorized. 
For  a  sole  practitioner,  the 
"management"  could  be  the  same  as  the 
AU.  This  paragraph  clarifies  that 
"management."  by  signing  the 
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application,  is  responsible  for  the 
license,  regardless  of  the  size  of  the 
licensee. 

Issue  2:  Is  There  a  Need  for  a  Separate 
License  for  Medical  Uses  Covered  by 
§35.600? 

Comment.  Commenters  stated  that 
license  applicants  should  be  permitted 
to  submit  one  license  application 
covering  several  uses  of  radioactive 
material,  as  long  as  the  activity  is  under 
both  the  same  management  and  a 
qualified  RSO.  Commenters  asked  that 
we  justify  the  inconsistent  and  separate 
licensing  of  a  medical  device  such  as  a 
cobalt-60  machine  because  neither  the 
administrative  nor  the  technical 
requirements  of  the  radiation  safety 
program  are  going  to  be  unique  for  the 
cobalt-60  unit.  Commenters  believed 
that  a  licensee  should  not  be  assessed  a 
separate  annual  fee  just  for  a  medical 
device.  The  additional  cost  will  only 
place  a  greater  burden  on  the  health  care 
delivery  system. 

Response.  NRC  agrees  with  the 
commenter  that  licensees  should  be 
permitted  to  submit  one  application 
covering  all  medical  uses.  We  have 
amended  the  regulatory  text  to  require 
only  one  application  for  a  Part  35 
license,  regardless  of  which  medical  use 
modalities  the  licensee  will  be 
performing.  It  will  not  be  necessary  for 
a  licensee  or  applicant  to  file  a  separate 
application  for  each  medical  use  of 
byproduct  material,  as  described  in 
§§  35.600  or  35.1000.  Licensees  who 
cvurently  hold  separate  licenses  may 
request  that  the  licenses  be  combined. 

The  commenter's  suggestion  that  a 
single  fee  be  assessed  for  all  medical 
uses  covered  by  a  license  would  require 
a  revision  to  Parts  170  and  171.  The 
NRC  will  address  this  issue  in  an  annual 
fee  rulemaking  subsequent  to  the 
issuance  of  this  revision  to  10  CFR  Part 
35. 

Issue  3:  Can  Licenses  Be  Combined  at 
Facilities? 

Comment:  Commenters  believed  that 
it  would  be  advantageous  for  larger 
licensees  that  employ  a  full-time  RSO 
and  that  have  several  existing  licenses 
to  unify  all  specific  licenses  into  a 
single  license.  Commenters  believed 
that  the  RSO  should  have  the  freedom 
and  flexibility  to  manage  resources  to 
control  all  types  of  use  without 
describing  all  the  individual  radiation 
safety  procedures  for  the  NRC.  The  RSO 
could  appoint  specialty  RSOs,  if 
needed,  to  manage  the  daily  radiation 
safety  program  in  specialty  areas,  e.g., 
nuclear  medicine,  cardiology,  radiation 
therapy,  or  individual  campuses.  For 
example,  universities  or  large  hospitals 


with  several  campuses  could  issue  sub- 
licenses under  a  unified  license.  The 
RSO  could  authorize  individual  users 
who  qualified  under  the  training  and 
experience  criteria,  without  notifj'ing 
NRC.  This  would  be  appropriate  for 
authorizing  physicians  for  emerging 
technologies,  as  well. 

Response.  The  NRC  agrees  that 
licensees  should  have  the  flexibility  of 
combining  several  licenses  into  one 
license.  This  will  help  to  foster  a  more 
unified  radiation  protection  program  at 
the  licensee's  facility.  Section  35.12  has 
been  amended  to  allow  applicants  to 
apply  for  one  license  for  all  types  of 
medical  uses.  For  example,  it  is  no 
longer  necessary  to  have  separate 
licenses  for  medical  uses  such  as 
teletherapy,  gamma  stereotactic 
radiosurgery,  or  diagnostic  nuclear 
medicine.  Licensees  have  flexibility  in 
structuring  their  radiation  protection 
program  to  include  specialty  RSOs  but 
the  Commission  holds  the  RSO  named 
on  the  license  responsible  for  the 
radiation  protection  program.  Licensees 
do  not  have  authority  to  issue  any  type 
of  hcense.  Under  §  35.24,  only  licensee 
management  can  approve  AUs. 

Issue  4:  Should  Licensees  Be  Required 
To  Submit  Operating  Procedures  to  NRC 
for  Review  and  Approval  as  Part  of  the 
License  Application? 

Comment.  The  NRC  received 
comments  recommending  that  we 
review  operating  procedures  as  part  of 
the  license  application.  We  also 
received  comments  indicating  that  we 
did  not  need  to  review  procedures  and 
that  licensees  should  have  flexibility  in 
program  management. 

Some  commenters  recommended  that 
we  should  not  abandon  our  practice  of 
reviewing  a  licensee's  or  applicants 
procedures  before  issuing  a  license. 
These  commenters  believed  it  is 
important  for  NRC  to  review  procedures 
as  part  of  the  licensing  process.  This  is 
important  because  licensee 
management,  AUs.  workers,  and  NRC 
staff  must  have  a  common 
understanding  of  what  is  in  the 
procediues.  They  believed  that  this 
would  avoid  enforcement  problems 
during  subsequent  inspections. 

Commenters  believed  licensees 
should  have  the  flexibility  to  change 
certain  procedures,  even  if  the 
procedures  had  been  submitted  to  the 
NRC,  as  long  as  the  spirit  of  the  rule  is 
met.  Once  the  procedure  is  incorporated 
into  the  license,  the  regulatory  agency 
and  the  licensee  know  what  to  expect. 
NRC  review  of  procedures  during  the 
license  application  or  renewal  process  is 
a  good  way  to  see  if  the  licensee  has 
established  procedures  in  compliance 


with  N'RC  requirements.  Other 
commenters  asked  that  this  section  be 
changed  to  include  the  requirement  that 
applicants  either  (1)  commit  to  adopting 
the  model  procedures  contained  in 
NUREG-1556.  Volume  9(draft),  or  (2) 
submit  with  the  application  the 
procedures  they  wish  to  use  for  review 
and  approval  by  the  Commission.  These 
commenters  did  not  believe  inspectors 
have  the  time  or  resources  during  an 
inspection  to  both  conduct  the 
inspection  and  determine  the  adequacy 
of  the  licensee's  procedures. 

Other  commenters  suggested  that  the 
NRC  review  procedures  only  at  the  time 
of  the  initial  application  or  when  the 
license  is  periodically  renewed. 
Procedures  would  not  need  to  be 
submitted  for  license  amendments. 
They  believed  that  this  approach  would 
be  helpful  for  smaller  licensees  that  do 
not  employ  a  full-time  RSO  and  who 
usually  rely  on  a  consultant  to  write 
their  standard  operating  procedures. 

We  also  received  comments  that  did 
not  support  NRC  review  of  procedures. 
These  commenters  indicated  that  the 
NRC  must  recognize  that  there  are  many 
acceptable  procedures  to  accomplish  a 
specified  goal.  A  licensee  should  be  able 
to  use  any  one  of  a  large  number  of 
procedures  as  long  as  the  performance 
standard  is  met.  No  written  procedures 
of  any  kind  need  to  be  submitted  to  the 
NRC  for  review  or  be  required  as  license 
conditions.  Commenters  also  indicated 
that  because  the  level  of  radioactivity 
involved  in  diagnostic  medical  uses  of 
bvproduct  material  is  so  low, 
compliance  with  the  requirement  for 
licensees  to  develop,  maintain,  and 
implement  procedures  provides  no 
additional  safety.  Such  a  requirement 
would  only  increase  the  cost  to  the 
patients  without  any  corresponding 
increase  in  the  safety  of  the  patient, 
hospital  worker,  or  physician.  Finally, 
commenters  stated  that  this  licensing 
approach  should  be  extended  to  other 
uses  outside  Part  35,  such  as 
radiography  (Part  34)  and  irradiator 
(Part  36)  licenses. 

Response.  The  NRC  has  amended  the 
various  provisions  in  the  rule  to  delete, 
with  one  exception,  the  requirement  for 
licensees  to  develop,  implement,  and 
maintain  procedures  (e.g.,  §35.24),  We 
have  also  modified  §  35.12  to  state  that 
onlv  procedures  required  under 
§§  35.610,  35.642,  35.643.  and  35.645,  as 
applicable,  must  be  submitted  to  NRC 
for  review  as  part  of  the  license  or 
amendment  application.  We  agree  that 
submittal  of  a  licensee's  operating 
procedures  for  NRC  review  and 
approval  is  necessary  for  certain  higher 
risk  medical  uses  such  as  those 
authorized  in  Subpart  H.  but  is  not 
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necessary  for  low  risk  uses,  such  as  in 
diagnostic  nuclear  medicine.  The  lack  of 
a  procedure  for  the  high  risk  modalities 
could  result  in  situations  where  the 
pubUc,  workers,  or  patients  could  be 
exposed  to  unnecessary  radiation. 
Overall,  the  final  rule  reduces  the 
amoimt  of  dociunentation,  including 
operating  procedures,  that  an  applicant 
must  submit  for  either  a  license  or 
amendment. 

Issue  5:  What  Are  the  Information  and 
Licensing  Requirements  for  "Emerging 
Technology"? 

Comment.  Commenters  were 
concerned  that  significant  resources 
may  be  expended  by  companies  for 
clinical  research  for  "emerging 
technologies,"  without  knowing  what 
the  actual  regulatory  requirements  will 
be.  Commenters  asked  that  provisions 
be  made  for  protection  of  confidential 
and  proprietary  information  which 
licensees  are  required  to  submit  in 
accordance  with  §  35.12(d)(1). 
Commenters  also  asked  whether  NRC 
would  be  open  to  a  petition  for 
rulemaking  proposing  an  appropriate 
way  to  license  an  "emerging 
technology,"  such  as  brachytherapy. 

Response.  The  NRC  clarified  the 
regulatory  text  in  §  35.12(d)  to  make  it 
clear  that  the  information  in  paragraph 
(d)(1)  must  be  submitted  in  addition  to 
the  information  required  by  other 
paragraphs  in  this  section.  Paragraph  (d) 
was  added  because  the  ciurent  rule  does 
not  provide  for  the  efficient  licensing  of 
"emerging  technologies"  (i.e.,  those 
medical  uses  that  are  not  specifically 
included  in  Subparts  D  through  H). 
Paragraph  (d)(1)  provides  a  generic  list 
of  all  the  information  needed  by  NRC  to 
approve  a  medical  use  that  is  not 
specifically  addressed  in  those 
Subparts.  The  specified  information  is 
needed  because  we  must  verify  that  the 
byproduct  material  will  be  handled 
safely.  At  this  time,  and  because  of  the 
evolving  nature  of  "emerging 
technologies,"  it  is  not  possible  to  be 
more  specific  about  the  necessary 
information.  Applicants  for  "emerging 
technology"  licenses  are  encouraged  to 
consult  with  the  NRC  staff  about  the 
required  information  during  the 
application  process.  Of  course,  licensees 
for  these  technologies  would  also  be 
required  to  comply  with  all  the 
applicable  sections  in  Part  35  and  10 
CFR  Chapter  I  [e.g..  Parts  30  and  71). 

Provisions  are  already  in  place  for  the 
protection  of  trade  secrets  or  privileged 
or  confidential  information.  Section 
2.790(b)(1)  contains  procedures  under 
which  any  person  who  proposes  to 
withhold  a  document  (or  a  part  of  it) 
from  public  disclosiu^  on  the  ground 


that  it  contains  trade  secrets  or 
privileged  or  confidential  information 
may  file  an  application  for  withholding 
accompanied  by  an  affidavit. 

Any  "interested  person"  may  file  a 
petition  for  rulemaking  under  10  CFR 
2.802.  During  the  NRC  review  of  the 
petition,  the  NRC  staff  will  review  the 
interested  person's  request  and 
determine  whether  a  rulemaking  is 
needed  to  address  the  issue.  In  some 
cases,  there  may  be  existing  regulatory 
requirements  that  adequately  address 
the  petitioner's  request;  in  other  areas, 
the  petitioner's  request  may  result  in 
development  of  a  new  rule  or  revision 
of  an  existing  rule. 

Although  any  "interested  person" 
may  file  a  petition  for  rulemaking  in 
accordance  with  10  CFR  2.802.  such  a 
petition  should  not  be  necessary  for 
licensing  "brachytherapy."  Licensing 
medical  use  involving  brachytherapy  is 
covered  in  the  final  rule  in  Subpart  F. 
"Manual  Brachytherapy."  and  Subpart 
H,  'Photon  Emitting  Remote  Afterloader 
Units.  Teletherapy  Units,  and  Gamma 
Stereotactic  Radiosiugery  Units."  If  an 
applicant  believes  that  the  use  is  not 
covered  in  either  Subparts  F  or  H.  the 
applicant  may  request  use  under 
§  35.12(d)  and  Subpart  K,  "Other 
Medical  Uses  of  Byproduct  Material  or 
Radiation  from  Byproduct  Material." 
Subpart  K  provides  a  means  for 
licensing  medical  use  of  an  "emerging 
technology." 

Issue  6:  Does  a  Broad  Scope  Licensee 
Need  To  Amend  Its  License  for  Medical 
Use  of  an  Emerging  Technology? 

Comment.  A  commenter  stated  that 
broad  scope  licensees  should  not  be 
required  to  amend  their  licenses  simply 
for  medical  use  of  emerging 
technologies.  The  commenter  asked  that 
this  section  be  clarified  or  added  to  the 
list  of  exemptions  for  broad  scope 
licenses  in  §35.15. 

Response.  The  NRC  agrees  with  the 
commenter's  recommendation.  We 
amended  §  35.15  to  relieve  a  broad 
scope  licensee  from  the  requirement  to 
file  a  request  for  a  license  or  amendment 
for  medical  use  of  byproduct  material, 
as  described  in  §  35.1000.  This 
regulatory  relief  only  applies  if  the 
broad  scope  licensee  is  already 
authorized  to  possess  the  type  and  form 
of  byproduct  material  used  in  the 
emerging  technology. 

Issue  7.  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Section  35.12(a)  was 
amended  to  delete  the  phrase  "of  the 
facility."  The  proposed  rule  required 
that  the  application  be  signed  by  the 


management  of  the  facility.  The  final 
rule  requires  that  the  application  be 
signed  by  the  applicant's  or  licensee's 
management.  The  addition  of  the  words 
"applicant's  or  licensee's"  is  discussed 
under  Issue  1  of  this  section.  The  NRC 
deleted  the  phrase  "of  the  facility" 
because  the  word  "management"  clearly 
ties  the  requirement  to  activities 
performed  by  the  licensee.  (Refer  to  the 
definition  of  "management"  in  §  35.2.) 

Paragraph  (c)  was  amended  to 
recognize  that  the  application  may  be 
either  in  a  letter  format  or  on  NRC  Form 
313,  consistent  with  the  current 
regulations. 

Paragraph  (d)  was  amended  to  delete 
the  requirement  to  submit  information 
on  the  training  and  experience  of 
proposed  users  of  an  emerging 
technology.  This  requirement  was 
redundant  of  the  requirement  in 
paragraph  (b)  for  applicants  to  submit 
the  training  and  experience 
qualifications  of  AUs. 

Section  35.13,  License  Amendments 

Issue  1:  Why  Would  a  License 
Amendment  Be  Necessary  for  a  Type  of 
Use  Not  Authorized  in  the  License? 

Comment.  A  commenter  was 
concerned  that  this  section  implies  the 
NRC  will  be  regulating  medical 
procediires  through  the  licensing 
process,  i.e.,  NRC  will  use  license 
conditions  to  prevent  the  clinical  use  of 
certain  isotopes.  According  to  the 
commenters.  physicians  should  not 
have  to  wait  for  the  NRC  to  grant  an 
amendment  in  order  to  practice 
medicine. 

Response.  The  NRC  has  not  made  any 
changes  in  the  regulatory  text  as  a  result 
of  these  comments.  Requiring  a  licensee 
to  obtain  a  license  amendment  for  a  type 
of  use  permitted  vmder  Part  35,  but  not 
authorized  on  the  licensee's  current 
license,  is  not  intended  to  prevent  the 
medical  use  of  certain  radionuclides.  A 
licensee  must  apply  for  and  receive  an 
amendment  for  such  a  type  of  use 
because  it  may  change  the  licensee's 
byproduct  material  program  and  might 
increase  the  potential  for  radiation 
exposure  to  workers  and  the  general 
public.  For  example,  a  licensee  would 
need  to  amend  its  license  if  it  is  only 
authorized  to  use  byproduct  material  for 
imaging  and  localization  studies  and  it 
would  like  to  use  a  remote  afterloader. 
These  tj^jes  of  changes  in  the  byproduct 
material  program  are  potentially 
significant  and  require  a  license 
amendment  because: 

(1)  The  NRC  must  be  assured  that  the 
licensee  has  adequate  training  and 
experience  and  facilities  before 
authorizing  a  change  in  the  type  of 
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medical  use  or  the  amount  of  byproduct 
material  used;  and 

(2)  Such  a  change  might  also  indicate 
a  need  for  increased  inspection 
frequency. 

Issue  2:  Should  There  Be  a  Provision  for 
a  Temporary  RSO? 

Comment.  A  commenter  asked  if  we 
planned  to  add  language  to  this  section 
to  codify  the  discussion  in  the 
Statements  of  Consideration  for  the 
proposed  rule  on  §  35.13(c)  (53  FR 
43516;  August  13. 1998)  regarding  using 
an  AU  to  fill  the  RSO  position,  if  the 
RSO  leaves  with  little  or  no  warning. 
This  commenter  recommended  that  we 
add  the  following  phrase  to  §  35.13(c): 
"changes  permanent  Radiation  Safety 
Officer."  Commenters  recommended 
that  we  allow  an  ANP  or  AMP  to 
function  as  the  RSO  because  either  of 
these  individuals  would  meet  the 
qualifications  of  an  RSO  in  §  35.50. 

Response.  The  NRC  addressed  these 
comments  by  adding  a  provision  for  a 
"temporary  RSO"  in  §35. 24(c).  As 
stated  in  §  35.24(c),  and  discussed  in 
greater  detail  under  the  Statements  of 
Consideration  for  §  35.24,  an  AU  or  an 
individual  qualified  to  be  an  RSO  may 
function  as  the  temporary  RSO.  The 
broader  issue  of  who  can  be  an  RSO  is 
discussed  in  greater  detail  in  the 
response  to  comments  on  §  35.50.  A 
licensee  would  not  need  to  amend  its 
license  for  a  temporary  RSO. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Paragraph  (a)  was 
amended  to  clarify  that  a  licensee  must 
apply  for  a  license  amendment  before  it 
"prepares"  byproduct  material  for  a 
type  of  use  that  is  not  authorized  on  the 
licensee's  current  license. 

The  NRC  amended  paragraph  (b)  to 
include  ANPs  identified  on  a  permit 
issued  by  a  Commission  master  material 
licensee  that  is  authorized  to  permit  the 
use  of  byproduct  material  in  medical 
use  or  in  the  practice  of  nuclear 
pharmacy,  or  identified  by  a  commercial 
nuclear  pharmacy  that  has  been  given 
authorization  to  identify  authorized 
nuclear  pharmacists.  This  change  has 
been  made  so  that  this  section  is 
consistent  with  the  revised  definition  of 
ANPs  in  the  final  rule. 

We  also  made  minor  editorial  changes 
to  the  regulatory  text  in  paragraph  (b)  to 
make  the  rule  easier  to  read.  For 
example,  we  started  each  requirement 
by  stating  to  whom  the  requirement 
applies,  e.g.,  we  replaced  the  phrase 
"An  authorized  user  who  meets  the 
requirements  in  *  *  *  "  with  "For  an 


authorized  user,  an  individual  who 
meets  the  requirements  in  *   *   *  " 

In  addition,  paragraph  (b)  was 
amended  to  add  references  to 
§§  35.190(a),  35.392(a),  and  35.394(a): 
and  to  delete  §  35.292(a).  These  actions 
are  considered  conforming  changes 
needed  for  other  changes  made  to  the 
regulatory  text  between  the  proposed 
and  final  rule.  In  addition,  paragraphs 
{b)(4)  and  (5)  were  combined  to  make 
the  rule  easier  to  use. 

We  also  amended  paragraph  (d) 
requiring  the  licensee  to  apply  for  and 
receive  a  license  amendment  before  it 
receives  byproduct  material  in  excess  of 
the  amount,  in  a  different  form,  or  a 
different  radionuclide  than  is 
authorized  in  the  license.  This  change 
makes  the  regulatory-  text  clearer. 

A  new  paragraph  (g)  was  added  that 
requires  a  licensee  to  apply  for  a  license 
amendment  if  it  revises  the  procedures 
that  must  be  submitted  in  accordance 
with  §  35.12(b)(2),  where  such  revision 
reduces  radiation  safety.  This  applies  to 
procedures  required  by  §§  35.610, 
35.642,  35.643,  and  35.645,  as 
applicable. 

Section  35.14,  Notifications 

Issue  1:  Is  the  Purpose  of  Notification  To 
Initiate  a  License  Amendment? 

Comment.  A  commenter 
recommended  the  title  of  this  section  be 
changed  to  "Thirty-day  Notifications  for 
Amendments."  In  addition,  the 
commenter  stated  that  an  introductory' 
sentence  should  be  added  to  the  section 
indicating  that  the  notifications  should 
be  made  to  initiate  license  amendments. 
Without  this  sentence,  it  is  not  clear  that 
the  purpose  of  the  notification  is  to 
initiate  an  amendment. 

Response.  The  NRC  has  not  changed 
the  regulatory  text.  The  purpose  of 
§  35.14  is  to  identify  when  a  licensee 
must  notify  NRC  of  changes  in  its 
program  for  which  it  does  not  need  to 
apply  for  a  license  amendment.  For 
example,  if  an  AU,  AMP,  or  ANP  is 
certified  by  a  specialty  board  recognized 
by  NRC.  the  licensee  may  allow  that 
individual  to  begin  work  immediately 
(without  first  seeking  and  obtaining  a 
license  amendment).  All  the  licensee 
must  do  is  notify  the  NRC,  within  30 
days,  that  the  individual  has  begun 
working. 

Issue  2:  Is  There  a  Conflict  Between  the 
Requirements  in  §§  35.13(b)(1)  and 
35.14(b)(1)? 

Comment.  A  commenter  indicated 
that  this  section  was  confusing  because 
it  was  not  clear  whether  the  board 
certifications  mentioned  in  §  35.14(a)(1) 
meant  only  those  boards  "adopted  by 


regulation"  or  those  certifying 
organizations  listed  in  Appendix  A.  The 
commenter  also  believed  the  section 
conflicted  with  §  35.13(b)(1).  which 
permits  persons  to  act  as  an  .^U  if  they 
meet  the  training  and  experience 
requirements  in  §§  35.290(a).  35.292(a), 
35.390(a),  35.490(a).  35.590(a).  or 
35.690(a)  and  §  35.59  and  §§  35.910. 
35.920.  35.930,  35.932.  35.934.  35.940. 
35.941.  35.950.  35.960  and  §  35.49. 
Response.  Section  35.13  provides 
information  on  when  a  licensee  must 
apply  for  a  license  amendment.  Section 
35.14  provides  information  on  when  a 
licensee  must  notify  NRC  of  a  change  in 
its  program.  In  order  to  provide  some 
regulatory  relief  to  licensees  and  to 
allow  individuals  to  begin  work 
immediately,  the  NRC  structured  these 
provisions  as  two  parts  that  address  two 
different  groups  of  people — those  who 
are  certified  by  a  board  recognized  by 
NRC  and  those  who  are  not  certified  by 
a  board  recognized  by  NRC.  In  the  case 
of  an  AU.  a  licensee  would  not  need  to 
amend  its  license  before  allowing  an 
individual  to  begin  work  if  the 
individual  is  certified  by  a  board  whose 
certification  process  has  been 
recognized  by  NRC.  However,  the 
licensee  would  need  to  notify  us  within 
30  days  of  having  allowed  that 
individual  to  work  as  an  AU. 
Conversely,  a  licensee  would  need  to 
amend  its  license  if  the  individual  is 
NOT  certified  by  a  board  that  has  been 
recognized  bv  NRC. 

We  have  deleted  any  references  to 
boards  by  name  in  the  final  rule.  In 
addition^  Appendix  A  to  the  proposed 
rule  was  not  included  in  the  final  rule. 
More  detailed  information  on  these 
changes  can  be  found  under  the 
discussion  of  "General  training  and 
experience,"  in  Part  II.  General  Issues,  at 
the  beginning  of  this  section. 

Issue  3;  Is  It  Necessary  To  Name  an 
AMP  on  a  License? 

Comment.  A  commenter 
recommended  that  NRC  need  only  allow 
individuals  who  meet  the  training  and 
experience  requirements  for  an  AMP  to 
function  as  an  AMP. 

Response.  The  NRC  believes  that  the 
requirements  for  naming  an  A.MP  and 
AU  in  the  license  should  be  the  same. 
In  order  to  be  considered  an  AMP.  the 
individual  must  meet  the  training  and 
experience  qualifications  in  §  35.51.  If 
the  individual  is  certified  by  a  board 
whose  certification  process  has  been 
recognized  by  NRC.  the  licensee  may 
allow  that  individual  to  begin  work 
immediately  and  notify  us  within  30 
days  that  the  individual  has  begun 
work.  If  the  individual  is  not  certified 
by  a  board  whose  certification  process 
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has  been  recognized  by  NRC,  the 
licensee  must  apply  for  and  obtain  an 
amendment  of  its  license  before  it 
allows  that  individual  to  begin  work  as 
an  AMP. 

Issue  4:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  revised 
paragraph  (a)  to  include  AUs,  AMPs. 
and  ANPs  that  are  identified  on  a  permit 
issued  by  a  Commission  master  material 
licensee  or  a  permit  issued  by  a 
Commission  master  material  license 
broad  scope  permittee.  This  change  has 
been  made  so  that  this  section  is 
consistent  with  the  revised  definition  of 
AUs.  AMPs,  and  ANPs  in  the  final  rule. 
Paragraph  (b)(4)  was  amended  to  state 
that  the  licensee  must  notify  NRC  when 
it  adds  to  or  otherwise  changes  the  areas 
where  byproduct  material  is  used  in 
accordance  with  §§  35.100  and  35.200. 
This  change  has  been  made  to  clarify 
the  regulatory  text. 

Section  35.15,  Exemptions  Regarding 
Type  A  Specific  Licenses  of  Broad 
Scope 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  A  new  paragraph  (f) 
was  added  that  exempts  broad  scope 
licensees  from  the  requirement  to  notify 
NRC  when  there  are  additions  to  or 
changes  in  the  areas  of  use  identified  in 
the  application  or  on  the  license  where 
byproduct  material  is  used  in 
accordance  with  §§35.100  and  35.200. 
This  exemption  is  consistent  with  the 
cxirrent  exemption  that  these  licensees 
have  from  the  requirement  to  apply  for 
a  license  amendment  when  there  are 
additions  to  or  changes  in  the  areas  of 
use  only  at  the  addresses  specified  on 
the  license.  The  exemption  was 
inadvertently  omitted  from  the 
proposed  rule. 

Section  35.19,  Specific  Exemptions 

Issue:  Shouldn't  This  Section  Provide 
an  Exemption  for  Diagnostic  Nuclear 
Medicine? 

Comment  Some  commenters  believed 
that  essentially  all  diagnostic  nuclear 
medicine  procedures  should  be 
exempted  from  regulation  because  they 
would  not  endanger  life  or  property  or 
the  common  defense  or  security  and  are 
otherwise  in  the  public  interest. 

Response.  The  NRC  did  not  make  any 
changes  in  this  section.  Section  35.19 
recognizes  that  an  applicant  for  a 
license  or  licensee  filing  an  amendment 
request  may  seek  to  be  exempted  from 
a  specific  requirement  in  this  part  (50 


FR  30616;  July  26,  1985,  see  page 
30624).  However,  this  provision  does 
not  provide  the  basis  for  a  "blanket" 
exemption  of  an  entire  category  of 
medical  use  such  as  "diagnostic  nuclear 
medicine  procedures"  from  Part  35. 
Nevertheless,  consistent  with  making 
Part  35  more  risk-informed,  we  have 
decreased  the  regulatory  burden  on 
licensees  administering  or  preparing 
byproduct  material  for  most  diagnostic 
uses  by  decreasing  the  requirements 
imposed  on  them  in  Part  35. 

Subpart  B — General  Administrative 
Requirements 

Section  35.20,  ALARA  Program 

Issue  1:  Should  the  Current  Part  35 
Requirements  Related  to  ALARA 
Programs  Be  Deleted? 

Comment  A  commenter  supported  the 
deletion  of  the  current  Part  35 
requirements  related  to  the  ALARA 
program.  However,  another  commenter 
believed  that  the  requirements  in  Part 
35  related  to  the  ALARA  program 
should  be  retained.  This  commenter 
stated  that  keeping  this  regulation  in 
Part  35  is  appropriate  because  Part  20 
regulations  are  not  specific  enough. 

Response.  The  NRC  deleted  §  35.20, 
which  includes  prescriptive 
requirements  related  to  the  ALARA 
program,  in  its  entirety  from  the  revised 
Part  35.  Medical  use  licensees  will 
continue  to  be  required  to  comply  with 
§  20.1 101  that  includes  a  requirement  to 
implement  an  ALARA  program 
designed  to  keep  doses  as  low  as 
reasonably  achievable.  We  believe  that 
deletion  of  the  prescriptive  ALARA 
requirements  that  are  in  the  current 
§  35.20  will  provide  licensees  flexibility 
in  developing  and  implementing  their 
ALARA  programs. 

Section  35.24.  Authority  and 
Responsibilities  for  the  Radiation 
Protection  Program 

Issue  1 :  Can  Licensee  Management 
Delegate  Its  Responsibility  To  Approve 
Individuals  Before  Allowing  Them  To 
Work  as  an  AU,  ANP,  or  AMP? 

Comment  Several  commenters  said 
that  mandating  that  licensee 
management  approve  individuals  before 
allowing  them  to  work  as  AUs,  ANPs,  or 
AMPs  is  excessive.  Normally, 
management  does  not  approve  other 
individuals  to  work  in  non-NRC 
licensed  areas.  The  approval  to  work 
generally  comes  from  the  department 
chief  or  the  hospital  credentialing 
committee.  Therefore,  the  commenters 
suggested  inserting  "or  management 
designee"  after  "management"  in 
paragraph  (a)(2)  of  this  section  to  allow 


management  to  delegate  the 
responsibility  for  approving  individuals 
to  either  a  responsible  individual  in  the 
department  or  the  hospital  credentialing 
committee. 

Response.  In  the  current  Part  35,  the 
RSC  has  the  responsibility  to  approve 
AUs,  ANPs,  and  teletherapy  physicists 
before  allowing  them  to  work.  In  the 
new  §  35.24(a)(2),  licensee  management 
is  given  this  responsibility  for  several 
reasons.  First,  licensee  management  has 
the  ultimate  responsibility  for  the 
radiation  protection  program  in  the 
revised  rule.  Second,  not  all  licensees 
are  required  to  have  an  RSC.  Therefore, 
giving  licensee  management  the 
responsibility  for  approval  of 
incfividuals  makes  the  requirement 
imiform  for  all  medical  licensees,  i.e., 
the  authority  for  approving  individuals 
is  not  dependent  on  whether  or  not  a 
licensee  has  an  RSC. 

As  defined  in  §  35.2,  management 
means  the  chief  executive  officer  or 
other  individual  having  the  authority  to 
manage,  direct,  or  administer  the 
licensee's  activities,  or  those  persons' 
delegate  or  delegates.  Thus,  licensee 
management  could  delegate  the  task  of 
approving  individuals  before  allowing 
them  to  work. 

Issue  2:  Is  There  a  Need  for  a 
Requirement  for  the  RSO  To 
Acknowledge  Responsibility  for 
Implementing  the  Radiation  Protection 
Program  in  Writing? 

Comment  The  NRC  received 
comments  in  response  to  the 
Commission's  question  as  to  whether  a 
requirement  for  the  RSO  to  acknowledge 
in  writing  responsibility  for 
implementing  the  radiation  protection 
program  would  impact  the  licensee's 
effectiveness  in  carrying  out  its 
radiation  protection  program.  These 
comments  both  agreed  and  disagreed 
with  the  requirement  in  paragraph  (b)  of 
this  section  that  an  RSO  agree  in  writing 
to  be  responsible  for  implementing  the 
radiation  protection  program.  One 
commenter  supported  this  requirement, 
especially  in  cases  where  the  RSO 
position  is  assigned  to  a  junior  medical 
staff  member  who  has  significantly  more 
pressing  obligations.  Another 
commenter  supported  the  requirement 
because  it  enhances  the  visibility  of  the 
RSO  position.  Several  commenters 
noted  that  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP)  Report  No.  127,  Operational 
Radiation  Safety  Program  (1998), 
Section  3  on  Organization  and 
Administration,  includes 
recommendations  for  the  RSO's 
responsibilities  for  the  radiation  safety 
program. 
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Other  commenters  questioned  why 
the  RSO  should  be  required  to  sign  off 
on  his  or  her  duties  when  the  AU,  AMP, 
and  ANP  are  not  required  to  do  so.  One 
commenter  said  that  a  written 
agreement  seems  more  appropriate 
between  management  and  the  AUs,  or 
between  the  AUs  and  NRC.  Increasing 
the  responsibilities  of  the  AUs  would 
provide  more  incentive  for  them  to 
become  familiar  with  the  details  of  the 
radiation  safety  aspects  of  the  licensed 
activities.  Another  suggestion  was  that 
there  be  a  requirement  for  the  licensee 
and  AUs  to  commit  in  writing  to  follow 
the  radiation  protection  program, 
instructions,  and  procedures,  as 
formalized/approved  by  the  RSO. 

Other  commenters  questioned  why 
there  needs  to  be  a  paper  trail  of  the 
RSO's  agreement  to  be  responsible  for 
implementing  the  radiation  safety 
program.  They  questioned  whether 
there  is  a  concern  that  management  may 
assign  the  RSO  duties  to  someone  who 
is  unaware  of  their  responsibilities  or 
there  is  a  concern  because  unqualified, 
uncommitted  RSOs  have  been  named  in 
the  past.  A  commenter  believes  that  if 
an  individual  agrees  to  assume  the 
RSO's  duties  and  his  or  her  name  is  on 
the  license  as  the  RSO,  a  written 
statement  from  the  RSO  is  redundant 
and  unnecessary.  Instead,  the 
Commission  should  require  that  the 
individual  appointed  to  be  the  RSO  sign 
the  license  amendment  naming  him  or 
her  as  RSO,  which  would  not  only 
provide  docimientation  of  their 
acceptance  of  the  RSO  duties,  but  would 
also  provide  the  licensing  staff  with  a 
copy  of  the  RSO's  signature  for  future 
reference. 

Another  commenter  was  concerned 
that  the  written  agreement  seems  to  be 
more  of  a  legal,  contractual  matter  than 
it  is  a  radiation  safety  matter,  and  it 
could  be  later  used  by  management 
against  the  RSO. 

Response.  After  reviewing  and 
evaluating  the  public  conunents,  the 
NRC  retained  the  requirement  in 
paragraph  (b)  of  this  section  for  the  RSO 
to  acknowledge,  in  writing, 
responsibility  for  implementing  the 
radiation  protection  program.  We 
believe  that  future  confusion  over  the 
responsibilities  for  the  radiation 
protection  program  can  be  prevented  by 
having  a  clear,  written  agreement 
between  licensee  management  and  the 
RSO.  The  final  rule  explicitly  gives  the 
RSO  the  responsibility  for  implementing 
the  radiation  protection  program. 
Therefore,  we  believe  it  is  more 
appropriate  for  that  individual,  rather 
than  the  AU,  ANP,  or  AMP,  to  agree  to 
that  responsibility  in  writing. 


Issue  3:  Why  Does  the  Rule  Increase 
Management  Oversight  of,  and 
Consequendy  Limit  the  RSO's  Authority 
Over,  die  Radiation  Safety  Program? 

Comment.  Commenters  believe  that 
the  proposed  rule  is  very  prescriptive 
about  the  relationship  between  the  RSO 
and  licensee  management.  The  rule 
implies  that  licensee  management  gives 
the  responsibility  for  maintaining  the 
radiation  safety  program  to  the  RSO,  but 
does  not  allow  the  RSO  the  authority 
needed  to  manage  the  program.  No  other 
radiation  protection  program  in  10  CFR 
Chapter  I  has  as  much  management 
oversight  as  the  medical  use  program. 
The  NRC  should  also  stipulate  that  the 
RSO  report  directly  to  senior 
management. 

Response.  The  requirements  in 
paragraphs  (e)  and  (g)  of  §  35.24  that  are 
associated  with  the  RSO's  authority  are 
also  in  the  current  §  35.23.  The  revised 
rule  retains  all  of  the  RSO's  current 
authority,  plus  provides  the  RSO  with 
additional  authority  to  stop  imsafe 
operations.  The  NRC  did  not  address 
whether  there  is  the  same  level  of 
management  oversight  of  other  NRC 
licensees'  radiation  protection  programs 
because  that  issue  is  beyond  the  scope 
of  this  rulemaking.  We  believe  that  the 
requirements  for  both  the  RSO's 
authority  and  for  management  oversight 
are  more  risk-informed  and,  therefore, 
appropriate  for  the  risk  associated  with 
the  medical  use  of  byproduct  material. 

Issue  4:  Should  There  Be  a  Provision  for 
a  Temporary  RSO? 

Comment.  As  noted  in  Issue  2  under 
§  35.13,  License  amendments,  a 
commenter  asked  if  we  planned  to  add 
regulatory  text  to  allow  a  licensee  to  use 
an  AU  to  fill  the  RSO  position  when  the 
RSO  leaves  a  facility  with  little  or  no 
advance  warning.  Commenters  also 
recommended  that  we  allow  an  ANP  to 
function  as  the  RSO  if  the  individual 
meets  the  qualifications  for  an  RSO  in 
§35.50. 

Response.  The  NRC  added  a  new 
provision  in  paragraph  (c)  of  §  35.24  that 
allows  a  licensee  to  have  a  temporary 
RSO  for  up  to  60  days  a  year  if  the 
licensee  meets  the  requirements  for 
RSOs  in  paragraphs  (b),  (e),  (g),  and  (h) 
of  this  section  and  notifies  the 
Commission  in  accordance  with 
§  35.14(b).  The  temporary  RSO  must 
meet  the  training  and  experience 
requirements  in  §§  35.50  and  35.59. 
This  new  provision  was  added  so  that 
licensees  can  appoint  someone  in  a 
timely  manner  to  fulfill  the  duties  and 
responsibilities  of  the  RSO  following  the 
sudden  departure  of  the  permanent  RSO 
named  on  the  license.  We  also  added  a 


new  paragraph  (d)  that  allows  a  licensee 
to  simultaneously  appoint  more  than 
one  temporary  RSO,  if  needed,  to  ensure 
that  the  licensee  has  an  individual  that 
is  qualified  to  be  an  RSO  for  each  of  the 
different  types  and  uses  of  byproduct 
material  permitted  by  the  license  Even 
though  we  have  added  a  provision  for 
a  temporary'  RSO,  a  licensee  is  expected 
to  fill  the  position  of  permanent  RSO  as 
soon  as  possible. 

Issue  5:  Would  the  Proposed  Deletion  of 
the  Requirement  for  a  Radiation  Safet\' 
Committee  (RSC)  Impact  the  Licensee's 
Effectiveness  in  Carrying  Out  Its 
Radiation  Protection  Program? 

Comment.  The  NRC  received  a 
substantial  number  of  comments  on 
whether  the  proposed  deletion  of  the 
RSC  would  impact  the  licensee  s 
effectiveness  in  carrying  out  its 
radiation  protection  program.  The 
majority  of  the  comments  supported 
retaining  the  current  requirement  for  an 
RSC  at  medical  institutions  because  the 
RSC  is  a  valuable  resource  in  this  case. 
The  decision  to  eliminate  the  RSC  could 
be  detrimental  to  the  institution's 
radiation  safety  program,  especially 
with  the  proposed  reduction  in  the 
training  and  experience  hours  for  some 
AUs.  Commenters  noted  that,  in  a 
medical  institution,  the  RSC  provides  a 
valuable  forum  with  expertise  from  all 
aspects  of  the  licensee's  medical  use 
operations.  The  RSC  performs  many 
functions,  such  as  developing  and 
mandating  the  implementation  of 
radiation  protection  policies  and 
procedures,  peer  reviewing  the  radiation 
safety  aspects  of  research  protocols,  and 
responding  to  enforcement  or 
infractions  of  radiation  safety  practices. 
In  addition,  it  provides  the  RSO 
support,  authorit}',  and  access  to 
management.  It  is  incorrect  to  assume 
that  other  hospital  committees  will 
encompass  the  area  of  radiation  safety 
compliance.  An  accountable  RSC,  and 
documentation  of  its  activities,  will 
assure  that  decisions  are  made  in  the 
interest  of  radiation  safety  and 
regulatory  compliance. 

Several  commenters  noted  that  NCRP 
Report  No.  127,  Operational  Radiation 
Safety  Program,  clearly  supports  the 
RSC.  especially  in  the  formulation  of 
policies,  review  and  audit  of  program 
effectiveness,  and  guidance  of  the  RSO. 

Other  commenters  supported 
retaining  the  requirement  for  an  RSC, 
but  not  specifically  tying  the 
requirement  to  medical  institution 
licensees.  One  recommendation  was  to 
retain  the  RSC  for  complex,  multiple 
discipline,  multi -department,  and  multi- 
use  licensees.  Another  recommendation 
was  for  eliminating  the  requirement  for 
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small  operations  authorized  under 
§§  35.100  and  35.500,  and  possibly 
under  §  35.200.  but  making  the 
requirement  mandatory  for  activities 
under  §§  35.300.  35.400.  and  35.600  and 
for  larger  operations  involving  imaging. 
Other  recommendations  included 
modifying  the  definition  of  medical 
institution  to  only  include  those 
facilities  that  perform  more  than  one 
radioactive  material  modality;  and 
requiring  an  RSC  for  facilities  with 
inpatients.  Commenters  also  said  that 
any  requirement  for  facilities  with 
multiple  modalities  should  be  qualified 
by  "within  the  same  speciality"  because 
there  is  no  benefit  to  having  physicians 
who  use  completely  separate  modalities 
communicating  regularly. 

Some  commenters  supported  deletion 
of  the  RSC.  According  to  one 
commenter.  there  is  no  evidence  that 
the  absence  of  an  RSC  jeopardizes 
public  and  occupational  health  and 
safety.  Another  commenter  noted  that, 
in  some  cases,  other  Federal  agencies, 
such  as  the  FDA,  have  committee 
requirements  that  meet  radiation  safety 
objectives.  Also,  facilities  comply  with 
Occupational  Health  and  Safety 
Administration  or  Environmental 
Protection  Agency  regulations  without  a 
requirement  for  a  committee.  Therefore, 
deletion  of  the  RSC  would  not  reduce 
the  effectiveness  of  the  program,  but 
would  allow  the  licensee  flexibility  in 
meeting  radiation  safety  objectives  and 
in  organizing  its  operations  in  the  most 
efficient  manner.  However,  another 
commenter  said  that  removing  the  RSC 
may  increase  the  burden  on  licensees, 
especially  in  conjunction  with  not 
requiring  procedures  to  be  submitted  for 
review  by  licensing  staff. 

Another  commenter  suggested  that 
rather  than  eliminating  the  entire 
requirement  for  an  RSC.  it  might  be 
more  appropriate  to  reduce  the  more 
prescriptive  requirements,  such  as  the 
meeting,  quorum,  recordkeeping,  and 
membership  requirements. 

Response.  Based  on  public  comments, 
the  NRC  retained  the  current 
requirement,  with  modifications,  for 
certain  medical  licensees  to  have  an 
RSC  to  oversee  all  the  uses  of  byproduct 
material  permitted  by  the  license.  In  the 
final  rule,  only  licensees  that  are 
authorized  for  two  or  more  different 
types  of  uses  of  byproduct  material 
under  Subparts  E,  F,  and  H,  or  two  or 
more  types  of  therapy  units  under 
Subpart  H,  are  required  to  establish  an 
RSC.  Examples  of  such  licensees  are 
those  authorized  to  use  therapeutic 
quantities  of  unsealed  byproduct 
material  (§  35.300)  and  manual 
brachytherapy  (§  35.400).  or  manual 
brachytherapy  (§  35.400)  and  LDR  units 


{§  35.600),  or  teletherapy  units 
(§  35.600)  and  gamma  stereotactic 
radiosurgery  units  (§  35.600).  An 
example  where  an  RSC  would  not  be 
required  would  be  a  licensee  authorized 
for  use  of  unsealed  byproduct  material 
for  uptake,  dilution,  and  excretion 
studies  for  which  a  written  directive  is 
not  required  {§  35.100)  and  for  use  of 
unsealed  byproduct  material  for  imaging 
and  localization  studies  for  which  a 
written  directive  is  not  required 
(§  35.200).  However,  we  believe  that, 
based  on  public  comments,  many  other 
medical  use  licensees  will  also  continue 
to  use  an  RSC  to  oversee  the  use  of 
bvproduct  material,  even  if  they  are  no 
longer  required  to  do  so.  Licensees 
should  note  that  the  requirement  for  an 
RSC  is  no  longer  tied  to  medical 
institutions,  which  means  that  it  now 
also  applies  to  "free-standing  clinics." 

We  have  deleted  most  of  the 
prescriptive  list  of  administrative 
requirements  and  committee  tasks  that 
are  specified  in  the  current  rule.  For 
example,  the  final  rule  does  not  include 
specific  requirements  for  the  frequency 
of  meetings,  the  content  of  the  meeting 
minutes,  or  the  tasks  that  the  RSC  must 
perform  to  oversee  the  use  of  licensed 
material.  However,  based  on  public 
comment,  we  have  specified  the 
membership  of  the  committee,  as 
discussed  in  Issue  6. 

Issue  6:  If  an  RSC  Is  Required.  Who 
Should  Be  Members  of  the  Committee? 

Comment.  The  Commission  asked 
whether  the  regulatory  text  should 
explicitly  require  that  the  RSO  be  a 
member  of  the  RSC,  if  a  requirement  for 
a  committee  to  oversee  the  radiation 
safety  program  was  included  in  the  final 
nile.  Several  commenters  said  that  the 
membership  of  the  RSC  is  best  left  to  the 
licensee.  While  most  licensees  would 
make  their  RSO  a  member,  there  is  no 
obvious  reason  to  require  this  action. 
Some  commenters  said  that  the  RSO 
should  be  allowed  to  decide  the 
committee  membership,  and  then 
submit  the  specialties  of  the 
membership  to  the  NRC. 

Most  commenters  agreed  that  both  the 
RSO  and  a  representative  of  the 
licensee's  upper  management  should  be 
explicitly  named  as  members. 
Commenters  also  recommended  that 
representatives  of  the  different  users 
and  the  nursing  staff  be  on  the 
committee,  if  the  facility  is  licensed  for 
inpatient  therapies.  While  the  RSO  is 
responsible  for  implementing  the 
radiation  safety  program,  a  successful 
committee  requires  both  management 
backing  and  resources,  and  user 
support. 


Response.  As  discussed  in  Issue  4,  the 
final  rule  includes  a  requirement  for 
certain  medical  licensees  to  have  an 
RSC.  We  essentially  agree  with  the 
commenters'  recommendations  for  the 
membership  of  the  RSC.  We  have 
included  a  requirement  in  the  final  rule 
that  the  membership  of  the  RSC  must 
include  an  AU  for  each  type  of  use 
authorized  by  the  license,  the  RSO,  a 
representative  of  the  nursing  service,  a 
representative  of  management,  and 
other  members  the  licensee  considers 
appropriate. 

Issue  7:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Paragraph  (b)  was 
amended  to  delete  the  phrase  "in  the 
daily  operation  of  the  licensee's 
radiation  protection  program."  This 
phrase  did  not  add  anything  to  the 
requirement  and  was  awkwardly 
worded. 

Section  35.26,  Radiation  Protection 
Program  Changes 

Issue  1:  What  Is  Meant  by  Changes  in  a 
Licensee's  Radiation  Protection  Program 
That  "Do  Not  Reduce  Radiation  Safety?' 

Comment.  Several  commenters  said 
that  the  provision  in  the  proposed 
§  35.26(a)(2).  that  radiation  protection 
program  changes  can  be  made  if  the 
revisions  "do  not  reduce  radiation 
safety,"  was  ambiguous  and  subjective 
and  would  invite  second-guessing  by 
NRC  inspectors.  There  should  be 
objective  measures  for  acceptable 
changes,  such  as  changes  that  do  not 
result  in  a  licensee  exceeding  the  limits 
in  Part  20  or  only  changes  that  comply 
with  all  applicable  regulations  and 
license  conditions. 

Response.  The  NRC  intended  for  this 
provision  to  provide  licensees  with  as 
much  flexibility  as  possible  in  making 
changes  in  their  radiation  protection 
program,  without  seeking  Commission 
approval.  However,  in  response  to 
comments  that  the  proposed  wording 
was  not  clear  when  applied  to  minor 
(ministerial)  changes  to  the  licensee's 
radiation  protection  program,  we 
revised  the  rule  to  allow  licensees  to 
make  revisions  in  their  radiation 
protection  program  that  are  "in 
compliance  with  the  regulations  and  the 
license." 

Issue  2:  Why  Is  There  a  Requirement  To 
Instruct  Individuals  on  Changes  in  the 
Radiation  Protection  Program? 

Comment.  Commenters  said  that  the 
requirement  to  instruct  individuals  on 
changes  in  the  radiation  protection 
program  should  be  removed.  This 
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requirement  only  adds  work  for 
licensees,  with  no  resultant  increase  in 
safety,  and  is  not  consistent  with  the 
Commission's  philosophy  of  more  risk- 
informed  regulations. 

Response.  This  requirement  has  been 
retained  in  the  final  rule  because  the 
NRC  believes  that  it  is  important  to 
instruct  individuals  on  radiation 
protection  program  changes  before  they 
are  implemented,  so  that  individuals 
have  a  clear  understanding  of  those 
changes  in  the  radiation  protection 
program  that  may  affect  them.  This 
instruction  may  be  provided  in  writing, 
or  orally,  and  may  be  conducted  on 
either  an  informal  or  formal  basis.  For 
example,  the  instruction  could  be 
provided  at  an  informal  staff  meeting. 

Section  35.27,  Supervision 

Issue  1:  Why  Does  This  Section  Include 
Requirements  for  Supervising 
Individuals? 

Comment.  Commenters  had  a  number 
of  concerns  about  the  requirements  for 
supervising  individuals  in  this  section. 
One  concern  was  that  there  is  no 
requirement  for  a  licensee  to  notify  the 
NRC  that  it  operates  in  the  manner 
permitted  by  this  section,  i.e.,  a  licensee 
does  not  have  to  inform  NRC  when  it 
allows  supervised  individuals  to  use 
byproduct  material.  Therefore,  this 
section  is  not  consistent  with  other 
sections  in  the  regulations  that  only 
allow  licensees  to  conduct  activities  that 
are  permitted  by  their  licenses.  This 
section  should  be  deleted  or  changed  to 
require  licensees  to  apply  for  a 
supervised  user  program  within  their 
license  applications.  In  addition, 
commenters  noted  that  if  NRC  is  not 
made  aware  of  this  type  of  activity,  it  is 
not  conducive  to  inspection  activities. 

Another  concern  was  that  this  section 
permits  individuals,  including 
physicians,  to  use  byproduct  material 
without  completing  the  training  and 
experience  requirements  for  AU  status. 
This  also  allows  a  physician  who  does 
not  meet  the  training  and  experience 
requirements  for  an  AU  to  perform  the 
duties  of  the  AU  without  the  AU  being 
present.  If  the  training  and  experience 
required  to  become  an  AU  is  necessary, 
the  supervising  AU  should  be  required 
to  be  present  (e.g.,  during  the 
administration  and  reading  of  films). 
and  the  supervised  physician  should  be 
required  to  attain  licensure  in  a 
specified  period  of  time. 

Another  commenter  also  said  that  this 
section  should  be  deleted,  but  said  that 
if  the  section  is  retained  it  should  be 
revised  to  meet  minimal  ACGME 
teaching  requirements  for  physicians. 
Recommended  cheuiges  relate  to 


whether:  the  supervising  physician  and 
the  supervised  physician  must  be 
within  the  same  city  (and  preferably  in 
the  same  building);  the  number  of 
physicians  supervised  at  one  time 
should  be  limited:  the  duration  of  a 
physician  working  under  the 
supervision  of  an  AU  should  be  limited: 
the  NRC  should  verify  the  ability  of  the 
supervising  individual  to  teach;  the 
supervised  program  should  have  a 
curriculum,  goals,  objectives,  handouts, 
and  testing;  and  the  NRC  should  be 
notified  that  a  supervised  physician 
program  is  in  effect. 

Some  commenters  said  that  there  was 
no  need  for  this  section  because  its 
provisions  are  covered  in  other  sections 
of  Part  35.  For  example,  proposed 
§  35.11  (b)  and  (c)  state  that  a  specific 
license  is  not  needed  for  individuals 
receiving,  possessing,  using, 
transferring,  and  preparing  byproduct 
material  under  the  supervision  of  an  AU 
or  ANP,  respectively.  In  addition, 
commenters  said  that  paragraphs  (a)  and 
(b)  of  this  section,  that  contain 
requirements  for  supervised  individuals 
to  follow  the  instructions  of  the 
supervising  AU  or  ANP,  should  be 
deleted.  If  there  is  a  failure  to  properly 
supervise,  the  licensee,  not  the 
supervisor,  will  ultimately  be 
responsible  because  paragraph  (d)  of 
this  section  holds  the  licensee 
responsible  for  the  acts  and  omissions  of 
supervised  individuals. 

In  addition,  one  commenter  said  that 
the-ANP  should  be  added  to  paragraph 
(a)  because,  in  order  to  prepare  material, 
the  material  must  first  be  received, 
possessed,  and  used. 

Response.  Under  part  35.  only  AUs 
and  ANPs  identified  on  a  medical  use 
license  are  allowed  to  use  or  prepare, 
respectively,  byproduct  material  in  the 
practice  of  medicine.  It  is  frequently 
necessary  for  an  AU  or  an  ANP  to 
delegate  specific  tasks  associated  with 
using  or  preparing  byproduct  material  to 
other  individuals  who  do  not  have  the 
same  training  in  the  use  or  preparation 
of  the  byproduct  material  for  medical 
use.  This  section  allows  for  that 
delegation,  if  the  individuals  are 
properly  supervised  and  instructed.  The 
supervised  individuals  must  also  be 
required  to  follow  the  instructions  of  the 
super\'isor  for  medical  uses  of 
radioactive  material  or  for  preparation 
of  byproduct  material  for  medical  uses, 
the  licensee's  written  radiation 
protection  program  procedures  and 
written  directive  procedures,  the  license 
conditions,  and  the  regulations  of  this 
chapter.  These  provisions  do  not  require 
prior  notification  of  the  NRC  that  a 
licensee  has  delegated  tasks  associated 
with  the  medical  use  of  byproduct 


material,  e.g..  tasks  such  as  package 
receipt,  administration,  and  disposal  of 
the  radioactive  waste.  Such  a 
requirement  would  be  an  unnecessary 
burden  and  negate  the  flexibility 
afforded  to  licensees  in  conducting  their 
medical  use  programs. 

The  AUs  and  ANPs  are  best  suited  to 
determine  what  tasks  supervised 
individuals  are  capable  of  performing 
and  the  degree  of  supervision  that  each 
needs.  Consequently,  this  section  does 
not  include  prescriptive  requirements 
for  training  or  list  delegatable  tasks.  The 
NRC  believes  that  the  requirements  in 
this  section  provide  the  best  balance 
between  NRC's  responsibility  to  assure 
the  public  health  and  safety  and  the 
licensee's  responsibility  for  the  safe  use 
of  byproduct  material. 

We  have  not  added  ANT  to  paragraph 
(a)  of  this  section  because  this 
requirement  is  tied  to  §  35.11(b)(1), 
which  only  allows  individuals  to 
receive,  possess,  use.  or  transfer 
material  under  the  supervision  of  an 
AU.  Section  35.11(b)(2)  permits  the 
preparation  of  byproduct  material  for 
medical  use  under  the  supervision  of  an 
AU  or  ANP.  unless  prohibited  by 
license  condition. 

Issue  2:  Is  There  a  Need  for  Licensees 
To  Have  a  Policy  for  Super\ised 
Individuals  To  Request  Clarification 
From  AUs  or  ANPs  About  Procedures  or 
Instructions  (proposed  §  35.27(c))? 

Comment.  Commenters  said  that  the 
requirement  for  licensees  to  have  a 
policy  for  super\'ised  individuals  to 
request  clarification  if  they  do  not 
understand  procedures  or  instructions 
should  be  deleted.  This  requirement 
will  not  stop  a  misadministration  which 
mav  be  caused  by  other  factors,  such  as 
human  error  or  poor  management.  One 
commenter  said  that  there  were  no  data 
demonstrating  that  the  failure  to  ask 
clarif\'ing  questions  had  resulted  in  a 
misadministration  associated  with 
either  nuclear  medicine  or  radiation 
oncology.  If  misadministration  data  are 
being  used  to  justif\'  the  requirement, 
then  it  should  not  apply  to  diagnostic 
nuclear  medicine  because  there  has 
probably  never  been  an  instance  where 
a  diagnostic  misadministration  was  the 
result  of  someone  not  understanding 
procedures  or  instructions. 

Response.  The  NRC  deleted  the 
proposed  paragraph  (c)  of  this  section 
that  required  licensees  to  have  a  policy 
for  super\ised  individuals  to  request 
clarification  if  they  do  not  understand 
procedures  or  instructions.  Licensees 
should  have  flexibility  in  estabfishing 
communication  programs  that  are 
tailored  to  their  facilities.  Appendix  S, 
in  NUREG-1556,  Vol.  9  (draft). 
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discusses  the  importance  of  instructions 
being  clearly  communicated  to 
professional  team  members,  with 
constant  attention  devoted  to  detail 
during  the  treatment  process.  The 
guidance  docimieat  states  that  licensees 
should  instruct  all  workers  to  seek 
guidance  if  they  do  not  understand  how 
to  carry  out  a  written  directive.  Based 
upon  actual  case  histories,  the  NRC 
believes  that  some  types  of  medical 
events  can  be  prevented  if  workers  ask 
questions  about  what  to  do  or  how  it 
should  be  done,  before  administering  a 
dose  or  dosage,  rather  than  continuing 
the  procedure  when  there  is  any  doubt. 

Issue  3:  What  Is  the  Purpose  and  Intent 
of  the  Statement  in  the  Proposed 
§  35.27(d)  That  Licensees  Are 
Responsible  for  the  Acts  and  Omissions 
of  Supervised  Individuals? 

Comment.  Commenters  raised  a 
number  of  concerns  about  the  statement 
in  paragraph  (dj  of  the  proposed  rule 
that  licensees  that  permit  supervised 
activities  are  responsible  for  the  acts 
and  omissions  of  supervised 
individuals.  By  explicitly  stating  that 
the  licensee  is  responsible  for  the  acts 
and  omissions  of  supervised 
individuals,  the  implication  is  that  the 
licensee  is  not  responsible  for  the  acts 
and  omissions  of  AUs,  ANPs,  AMPs,  or 
the  RSO.  State  laws  hold  the 
supervising  physicians  and  pharmacists 
responsible  for  the  actions  of  all  health 
professionals  working  under  their 
supervision.  Another  concern  was  that 
licensees  would  be  held  responsible  for 
willful  actions  and  omissions  of 
supervised  individuals  against 
established  policies  and/or  procedures. 
One  commenter  requested  a  definition 
of  the  term  "supervising  AU."  This  term 
appears  to  imply  that  the  "AU"  is 
responsible  for  supervision,  while  other 
statements  in  Part  35  give  the  authority 
for  supervision  to  management.  In 
addition,  some  conmienters  suggested 
that  this  requirement  be  deleted  because 
it  states  the  obvious  and  is  unnecessary. 

Response.  This  statement  of  the 
licensee's  responsibility  for  the  acts  and 
omissions  of  supervised  individuals  is 
in  the  current  §  35.25(c).  According  to 
the  Statements  of  Consideration  for  this 
provision,  it  was  added  to  make  it  clear 
that  a  "licensee  can  not  delegate 
responsibility  to  supervised  individuals. 
If  a  supervised  individual,  through 
misimderstanding,  negligence,  or 
commission,  acts  contrary  to  the 
requirements  of  the  license,  the 
regulations,  or  an  order,  the  Ucensee 
remains  responsible"  (51  FR  36932; 
October  16, 1986).  This  is  still  an 
accurate  statement  of  the  Commission's 


intent  in  retaining  this  provision  for 
supervision  by  an  AU  or  ANP. 

As  used  in  this  section,  a  "supervising 
AU"  is  simply  an  AU  who  supervises  an 
individual  using  byproduct  material. 
Even  though  an  individual  may  be 
supervised  by  an  AU,  the  licensee  is 
ultimately  responsible  for  the  acts  and 
omissions  of  supervised  individuals. 

Issue  4:  Should  "Telesupervision"  Be 
Allowed  for  Part  35  Licensees? 

Comment.  One  commenter  said  that 
the  Part  35  rulemaking  should  address 
the  issue  of  "telesupervision."  With 
present  technology,  AUs  can  stay  in 
their  offices  and  supervise  medical 
procedures  at  facilities  that  are  miles 
away.  Due  to  all  of  the  upcoming 
challenges  of  emerging  technologies,  the 
NRC  should  address  this  issue  to  ensure 
protection  of  public  health  and 
continued  radiation  safety. 

Response.  The  NRC  has  not  addressed 
"telesupervision"  during  the  revision  of 
Part  35  because  the  need  for  the  AU  or 
a  medical  physicist  to  be  present  during 
the  medical  use  of  byproduct  material  is 
dependent  on  the  risk  associated  with 
the  particular  modality.  For  example, 
the  use  of  remote  afterloader  units 
requires  onsite  supervision  by 
individuals  who  are  knowledgeable  of 
the  radiological  hazards  associated  with 
the  use  of  that  material. 

Issue  5:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  phrase  "in 
addition  to  the  requirements  in  §  19.12" 
was  added  to  both  paragraphs  (a)(1)  and 
(b)(1)  of  this  section.  This  addition  to 
§  35.27  has  been  made  as  a  reminder  to 
licensees  that  they  must  also  comply 
with  the  requirements  for  supervision  in 
§  19.12,  Instructions  to  workers. 

The  phrase  "written  directive 
procedures"  was  added  to  paragraph 
(a)(2)  because  it  is  important  that 
supervised  individuals  follow  the 
licensee's  procedines  for  written 
directives. 

Paragraph  (b)(1)  of  this  section  was 
amended  to  read  "individual's 
involvement  with  byproduct  material," 
rather  than  "use  of  byproduct  material," 
because  the  requirement  also  applies  to 
individuals  who  prepare  byproduct 
material  for  medical  use  under  the 
supervision  of  an  ANP. 

Section  35.40,  Written  directives 

Issue  1:  Why  Does  Part  35  Need  To 
Include  Requirements  for  Written 
Directives? 

Comment.  Several  commenters  agreed 
that  the  NRC  should  require  licensees  to 


prepare  written  directives,  especially  for 
those  procedures  that  create  the  greatest 
risk  to  the  patient  from  errors  and  those 
procedures  that  are  performed  by 
supervised  individuals.  However,  if  the 
written  directive  is  reedly  meant  to  be- a 
tool  for  communication  between  the  AU 
and  other  health  care  staff,  the  proposed 
requirements  for  written  directives 
should  be  revised  to  allow  licensees 
more  flexibility  in  defining  what 
information  must  be  included  in  written 
directives.  For  example,  an  AU  should 
be  allowed  to  determine  what 
information  is  necessary  for  a 
supervised  individual  to  administer  the 
byproduct  material.  One  commenter 
said  that  the  NRC  should  only  require 
that  a  written  directive  be  prepared 
before  a  treatment  to  a  patient  is 
delivered  and  should  not  define  even 
the  essential  elements  of  the  directive. 

Another  group  of  commenters 
opposed  both  the  use  of  the  term 
"written  directive"  and  the  need  for 
written  directives  for  administrations  of 
unsealed  byproduct  material  in 
medicine.  Written  directives,  as 
described  in  the  proposed  rule,  are 
"prescriptions,"  which  are  the  standard 
of  practice  in  medicine  and  pharmacy. 
Prescriptions  are  already  controlled  by 
the  State  Board  of  Medicine  and 
Pharmacy  and  the  Attorney  General  of 
each  state.  Licensees  should  be  allowed 
to  create  records  that  are  consistent  with 
other  requirements  for  medical  practice 
and  pharmacy,  rather  than  duplicating  a 
"prescription."  The  NRC  shoiild  cite 
data  demonstrating  that  the  traditional 
method  of  prescribing  medicine  is  not 
adequate.  If  the  requirement  for  a 
written  directive  is  retained, 
"radiopharmaceutical"  in  §  35.40(a) 
should  be  qualified  by  adding 
"containing  byproduct  material" 
because  no  other  radiopharmaceuticals 
fall  imder  NRC's  jiuisdiction. 

Response.  The  NRC  believes  that  the 
requirements  for  written  directives  in 
this  section  only  include  what  is 
essential  to  provide  high  confidence 
that  the  bjrproduct  materied  will  be 
administered  as  directed  by  the  AU. 
Licensees  have  the  flexibility  to  include 
additional  information  that  they  feel  is 
necessary  for  a  supervised  individual  to 
perform  a  procedure  according  to  the 
directions  of  the  AU.  Records  that 
include  the  information  specified  in 
§  35.40  and  are  used  to  demonstrate 
compliance  with  other  requirements  are 
acceptable. 

During  the  Quality  Management  and 
MisadmMistrations  rulemaking  (56  FR 
34104;  July  25, 1991),  several  medical 
societies  recommended  that  NRC  use 
the  term  "written  directive"  to  avoid 
confusion  with  the  term  "prescription" 


Federal  Register / Vol.  67.  No.  79 /Wednesday,  April  24.  2002 /Rules  and  Regulations  20287 


in  medical  and  pharmacy  practices.  We 
have  retained  the  use  of  the  term 
"written  directive"  so  that  there 
continues  to  be  a  clear  distinction 
between  NRC's  requirements  and  other 
requirements  for  a  "prescription." 

This  section  neither  prevents 
licensees  from  keeping  or  creating  other 
pharmacy  or  medical  records,  nor 
requires  licensees  to  create  records  that 
duplicate  prescriptions.  Written 
directives  are  not  duplicative  of 
prescriptions.  They  must  include 
information  necessary  to  ensure  that 
byproduct  material  is  administered  as 
directed  by  the  AU.  This  may  require 
different  or  more  detailed  information 
than  is  in  a  prescription. 

Most  diagnostic  procedures  are  low 
risk.  Therefore,  licensees  are  not 
required  to  prepare  vmtten  directives 
for  most  administrations  of  unsealed 
byproduct  material.  This  section  only 
requires  written  directives  for  the 
higher-risk  administrations,  such  as 
sodium  iodide  1-131  in  quantities 
greater  than  1.11  MBq  (30  nCi).  We  also 
agree  that  the  NRC's  jurisdiction  only 
covers  radioactive  drugs  containing 
byproduct  material,  so  we  have  replaced 
the  word  "radiopharmaceutical"  with 
"radioactive  drug  containing  byproduct 
material"  throughout  Part  35. 

Issue  2;  Does  a  Written  Directive  Need 
To  Be  Prepared  If  the  AU  Physician 
Performs  or  Is  Present  During  the 
Administration? 

Comment.  Several  commenters 
questioned  the  need  for  a  written 
directive  when  the  AU  physician 
performs  or  is  present  during  the 
medical  use  of  the  byproduct  material. 
In  particular,  they  questioned  the 
benefit  of  a  physician  in  such  a  situation 
having  to  prepare  a  written  directive,  if 
the  primary  pmpose  of  written 
directives  is  to  prevent 
misadministrations  in  carrying  out  the 
physician's  directions.  Commenters  also 
questioned  whether  physicians  were 
expected  to  prepare  or  revise  written 
directives  while  simultaneously 
performing  administrations. 

Response.  Written  directives  must  be 
prepared  in  accordance  with  §  35.40 
whether  or  not  the  AU  physician 
performs  or  is  present  during  the 
procedure  that  involves  the  medical  use 
of  byproduct  material.  The  NRC  does 
not  expect  physicians  to  either  prepare 
or  revise  written  directives  while 
performing  medical  procedures.  We 
agree  with  the  commenter  that  the  main 
reason  for  requiring  written  directives  is 
to  provide  high  confidence  that  the 
administration  is  according  to  the 
directions  of  the  AU  physician,  i.e.,  that 
there  is  no  misinterpretation  of  the 


physician's  directions  by  another 
physician,  pharmacist,  or  supervised 
individual. 

Licensees  are  required  to  retain  copies 
of  written  directives  for  3  years.  These 
copies  provide  documentation  that  the 
actual  administrations  were  according 
to  the  written  directives  prepared  before 
the  administrations.  Licensees  are 
required  to  report  medical  events,  in 
accordance  with  §  35.3045,  based  on  the 
differences  between  the  information  in 
the  written  directives  and  the  actual 
administrations.  Therefore,  if  written 
directives,  or  copies  of  them,  are  not 
available  for  all  administrations  for 
which  they  are  required  (e.g.,  if  written 
directives  were  not  prepared  when 
physicians  were  present  during  the 
administrations)  licensees  will  not  be 
able  to  demonstrate  compliance  with 
either  §  35.40  or  §  35.3045. 

Issue  3:  What  Are  the  Requirements  for 
the  AU's  Signature  on  Written 
Directives? 

Comment.  One  commenter  agreed  that 
the  requirement  for  the  AU  to  sign  the 
written  directive  should  be  retained. 
The  AU  checks  the  written  directive  for 
"appropriateness  of  study"  before 
signing  the  document  before  treatment. 
This  practice  is  part  of  the  Quality 
Assuremce  Program  developed  by  the 
Joint  Review  on  Accreditation  of 
Hospital  Organizations. 

Several  commenters  requested 
clarification  of  the  requirements  and 
policies  associated  with  signatures  on 
written  directives.  One  commenter  said 
that  the  requirement  for  preparing, 
signing,  and  dating  written  directives 
has  been  interpreted  differently  by 
regulators  in  the  past.  The  regulations 
should  explicitly  state  whether  a  written 
directive  must  be  signed  by  an  AU,  or 
whether  a  physician  under  the 
supervision  of  the  AU  may  sign  the 
written  directive.  Another  commenter 
questioned  whether  "electronic 
signatures"  or  "signatures  on  file" 
would  be  accepted  on  written 
directives. 

Response.  This  section  allows  an 
individual  under  the  supervision  of  an 
AU  to  prepare  a  written  directive,  but 
requires  an  AU  to  sign  and  date  it.  The 
NRC  requires  the  signature  of  the  AU  on 
a  written  directive  so  that  there  is  a 
record  that  the  AU  has  reviewed  and 
approved  the  information  on  the  written 
directive. 

Section  35.5  allows  records  to  be 
maintained  electronically.  Therefore, 
AUs  may  use  their  own  electronic 
signatures  if  they  are  signing  an 
electronic  version  of  a  written  directive. 
However,  licensees  may  not  use  the 
"signature  on  file"  notation  on  written 


directives  because  another  individual 
may  add  it  to  a  written  directive  and, 
therefore,  it  may  or  may  not  mean  that 
the  AU  has  reviewed  and  approved  the 
written  directive. 

Issue  4:  How  Soon  Should  Oral 
Directives  or  Oral  Revisions  to  Written 
Directives  Be  Documented  in  Writing? 

Comment.  One  commenter 
recommended  that  written 
documentation  of  oral  directives  or  oral 
revisions  to  written  directives  should  be 
made  the  next  working  day  The  current 
requirement  for  written  documentation 
within  48  hours  is  unnecessarily 
restrictive  in  some  cases  (e.g.,  over  a 
weekend)  and  too  lenient  in  other  cases 
(e.g..  during  the  week). 

Response.  In  situations  where  a  delay 
in  order  to  revise  a  written  directive  or 
to  prepare  a  written  directive  would 
jeopardize  the  patient's  health,  the 
current  requirements  in  §  35.32(a)(1) 
allow  for  revisions  of  written  directives 
to  be  signed  by  the  AU  within  48  hours 
of  the  oral  revision  and  for  written 
directives  to  be  prepared  within  24 
hours  of  oral  directives.  In  both  the 
proposed  and  final  requirements.  NRC 
has  decreased  the  regulatory  burden  on 
licensees  by  allowing  licensees  to 
document  both  oral  directives  and  oral 
revisions  to  written  directives  within  48 
hours.  The  48-hour  requirement 
provides  more  flexibility  for  AU 
physicians  and  also  allows  them  to 
prepare  any  written  documentation 
during  the  workweek,  unless  thoy 
choose  to  do  otherwise. 

Written  directives  are  essential  to 
providing  high  confidence  that  the 
byproduct  material  is  administered  as 
directed  by  the  AU.  Therefore,  we  do 
not  believe  that  the  requirement  should 
allow  for  written  documentation  of  the 
administration  "the  next  working  day." 
This  could  potentially  result  in  a  delay 
of  over  80  hours  before  an  error  in  the 
administration  is  identified,  if  the 
administration  is  made  early  Friday  and 
the  written  directive  is  not  prepared 
until  late  Monday 

Issue  5:  Do  the  Requirements  for  Written 
Directives  Allow  for  Prescribing  Doses 
or  Dosages  in  a  Range' 

Comment.  Several  commenters  said 
that  the  NRC  should  allow  AU 
physicians  to  prescribe  a  range  of  doses 
and  dosages  in  a  wTitten  directive  At 
the  time  that  written  directives  are 
prepared,  physicians  are  not  always 
aware  of  how  much  radioactive  drug 
will  be  taken  up  or  how  many  seeds  will 
actually  be  implanted.  One  commenter 
suggested  that  an  alternative  to  a  dose 
range  in  manual  brachytherapy  is  not  to 
specify  a  dose.  This  allows  the 
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physician  to  make  a  guess  at  the  number 
of  seeds  of  a  certain  strength  to  implant 
and  when  the  implant  is  completed  to 
document  the  number  of  seeds  actually 
implanted.  If  this  is  acceptable,  the 
dosimetry  could  be  done  later. 

Response.  The  regulations  allow  for 
AU  physicians  to  prescribe  a  range  of 
dosages,  but  not  doses,  in  written 
directives.  Section  35.2  states  that 
prescribed  dosage  means  the  specified 
activity  or  range  of  activity  of  unsealed 
byproduct  material.  The  definition  of 
prescribed  dose  in  §  35.2  is  dependent 
on  the  modality. 

In  addition,  paragraph  (b){6){ii)  of  this 
section  allows  the  physician  to  change 
the  vmtten  directive  after  the 
brachytherapy  soiures  (other  than  HDR) 
are  implanted,  but  before  completion  of 
the  procedure,  to  more  accurately  reflect 
what  actually  took  place  (e.g..  number  of 
sources  used,  total  source  strength. 
exposure  time.  etc.). 

Issue  6:  What  Is  the  Basis  for  Requiring 
Written  Directives  for  Administrations 
of  Greater  Than  1.11  MBq  (30  |iCi)  of 
Sodium  Iodide  1-131? 

Comment.  One  commenter  questioned 
why  the  threshold  for  preparing  a 
written  directive  for  administrations  of 
sodiiun  iodide  1-131  is  set  at  greater 
than  1.11  MBq  (30  nCi)  when  the  patient 
release  criteria  in  §  35.75  indicates  that 
himdreds  of  millicuries  in  a  patient  do 
not  pose  undue  harm.  Another 
commenter  said  that  the  threshold  for  I- 
131  should  be  increased. 

Response.  The  threshold  for  preparing 
a  written  directive  for  administrations  of 
sodium  iodide  1-131  was  set  at  1.11 
MBq  (30  \iCi)  because  it  results  in  a  0.5 
sievert  (Sv)  (50  rem)  dose  to  the  thyroid. 
The  Commission,  with  the 
recommendation  of  the  ACMUI, 
adopted  an  organ  dose  of  0.5  Sv  (50 
rem)  as  one  threshold  for  identifying 
medical  events  (previously 
"misadministrations")  during  the 
Quality  Management  Program  and 
Misadministrations  rulemaking  (56  FR 
34104;  July  25.  1991).  We  cited  NCRP 
Commentary  No.  7,  Misadministrations 
of  Radioactive  Byproduct  Material- 
Scientific  Background  (July  1991).  as 
stating  that  this  threshold  was 
considered  to  be  well  below  the  onset  of 
acute,  clinically  detectable  adverse 
effects  that  may  be  caused  by  ionizing 
radiation.  We  believe  that  the  ciurent 
threshold  for  preparing  a  written 
directive  for  sodium  iodide  1-131  is 
appropriate.  Therefore,  we  have 
retained  it  in  the  final  rule. 

The  criteria  for  licensees  to  authorize 
the  release  of  patients  in  §  35.75  are 
based  on  the  potential  dose  to  the 
maximally  exposed  individual,  not  on 


the  quantity  of  byproduct  material 
associated  with  the  administration  to 
the  patient.  Under  §  35.75,  a  licensee 
may  authorize  the  release  of  any 
individual  from  its  control  who  has 
been  administered  radioactive  drugs  or 
implants  containing  byproduct  material, 
if  the  total  effective  dose  equivalent  to 
any  other  individual  fi-om  exposure  to 
the  released  individual  is  not  likely  to 
exceed  5  mSv  (0.5  rem). 

Issue  7:  Should  There  Be  Any  Changes 
to  the  Proposed  List  of  Information  That 
Is  Required  To  Be  Included  in  Written 
Directives? 

Comment.  For  any  administrations  of 
quantities  greater  that  1.11  MBq  (30  |iCi) 
of  sodium  iodide  1-131,  the  name  of  the 
radiopharmaceutical  and  the  route  of 
administration  should  be  provided  so 
that  the  requirements  for  written 
directives  for  all  unsealed  byproduct 
material  are  consistent. 

Response.  The  requirements  are  not 
consistent  because  there  is  no  need  to 
specify  either  the  name  of 
radiopharmaceutical  or  the  route  of 
administration  when  sodium  iodide  is 
used.  Sodium  iodide  is  the  name  of  the 
radioactive  drug  administered  and  it 
concentrates  in  the  thyroid  regardless  of 
the  route  of  administration. 

Comment.  For  gamma  stereotactic 
radiosiu-gery,  the  total  treatment  volume 
should  be  deleted  because  there  is  no 
way  of  determining  it  numerically. 

Response.  The  NRC  agrees  with  the 
comment  and  has  deleted  the 
requirement  in  paragraph  (b)(3)  of  this 
section  to  include  the  total  treatment 
volume  in  written  directives  for  gamma 
stereotactic  radiosurgery. 

Comment.  For  teletherapy,  the 
inclusion  of  the  overall  treatment  period 
is  not  necessary.  Extending  the 
treatment  time  for  one  or  two  missed 
fractions  has  no  impact  on  the  overall 
effectiveness  of  the  treatment. 

Response.  The  NRC  agrees  that  it  is 
not  necessary  to  include  the  overall 
treatment  period  in  vmtten  directives 
for  teletherapy.  The  requirement  for 
overall  treatment  period  has  been 
deleted  from  paragraph  (b)(4)  of  this 
section. 

Comment.  For  HDR  brachjrtherapy, 
the  number  of  fractions  and  dose  per 
fraction  can  be  used  to  calculate  the 
total  dose.  The  requirement  for  total 
dose  should  be  deleted  so  that  there  is 
no  confusion  if  two  different  doses 
(dose  per  fraction  and  total  dose)  are 
required  on  the  written  directive. 

Response.  The  NRC  retained  the 
requirement  for  the  virritten  directive  for 
HDR  brachytherapy  to  specify  the  total 
dose  because  the  treatment  time  is  very 


short  compared  to  other  types  of 
brach3^erapy. 

Comment.  For  all  other 
brachytherapy,  several  comment ers 
suggested  revision  of  the  requirements 
for  written  directives  for  brachytherapy. 
One  commenter  said  there  was  no  need 
to  require  the  dose  to  be  stated  if  the 
number  and  source  strengths  were 
included,  while  another  commenter  said 
the  opposite.  Another  commenter 
suggested  separate  requirements  for 
permanent  and  temporary 
brach3rtherapy  implants. 

Response.  Following  discussion  of  the 
comments  with  the  ACMUI,  the  NRC 
deleted  the  requirement  in  paragraph 
(b)(6)(i)  of  this  section  to  provide  the 
number  of  sources  and  source  strengths 
before  implcuitation.  We  do  not  believe 
that  there  needs  to  be  different 
requirements  for  permanent  and 
temporary  brachytherapy  because  the 
rule  allows  the  AU  to  document  certeiin 
information  after  implantation,  but 
before  the  procedure  is  completed. 

Issue  8:  Can  the  Footnote  Be 
Incorporated  Into  the  Regulatory  Text  of 
This  Section? 

Comment.  One  commenter  suggested 
that  the  footnote  in  this  section  be 
incorporated  into  the  body  of  the  rule 
text. 

Response.  The  NRC  agrees  and  has 
incorporated  the  footnote,  in  its  entirety, 
into  the  body  of  the  text.  That  footnote 
contains  important  information  about 
preparing  written  directives  when  a 
patient's  health  could  be  jeopardized  by 
any  delay  in  providing  medical  care. 
The  requirements  for  written 
documentation  of  an  oral  directive  and 
documentation  of  a  revision  to  a  virritten 
directive  now  appear  in  paragraphs 
(a)(1)  and  (c)(1)  of  this  section, 
respectively. 

Issue  9:  Were  Any  Other  Changes  Made 
to  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  Paragraph  (a)  was 
amended  to  delete  the  requirement  for 
an  AU  to  prepare  a  written  directive. 
The  change  recognizes  the  fact  that 
written  directives  are  often  prepared  by 
supervised  individuals. 

Paragraph  rb)(2)  was  revised  to  make 
it  clear  that  the  requirements  in  this 
paragraph  apply  to  an  administration  of 
a  therapeutic  dosage  of  unsealed 
byproduct  material. 

The  requirements  for  written 
directives  for  gamma  stereotactic 
radiosurgery  in  paragraph  (b)(3)  were 
amended  to  delete  "the  target 
coordinates  (including  gamma  angle), 
collimator  size,  plug  pattern,  total  dose 
for  the  treatment,  and  the  total  treatment 


Federal  Register / Vol.  67,  No.  79 / Wednesday.  April  24.  2002 /Rules  and  Regulations 


20289 


volume"  and  to  add  "the  total  dose, 
treatment  site,  and  values  for  the  target 
coordinate  settings  per  treatment  for 
each  anatomically  distinct  treatment 
site."  These  changes  were  made  to 
ensine  that  written  directives  for  gamma 
stereotactic  radiosurgery'  include  the 
essential  information. 

Paragraph  Cb)(5)  was  revised  to  make 
it  clear  that  the  requirements  in  this 
paragraph  apply  only  to  high  dose-rate 
brachytherapy. 

Paragraph  (b)(6)  was  revised  to  make 
it  clear  that  the  requirements  in  this 
paragraph  apply  to  all  other 
brachytherapy,  including  low,  medium, 
and  pulsed  dose-rate  remote 
afterloaders. 

Paragraph  (b)(6)(i)  was  amended  to 
delete  the  requirement  for  vmtten 
directives  for  brachytherapy,  before 
implantation,  to  include  the  number  of 
soiu-ces  and  source  strengths.  The 
number  of  sources  used  is  often  not 
known  until  the  procedure  is 
performed. 

Paragraph  (b)(6)(ii)  was  revised  to 
include  a  requirement  for  written 
directives  for  brachytherapy,  after 
implantation  but  before  completion  of 
the  procedure,  to  document  the  number 
of  sources.  The  number  of  sources  used 
is  determined  during  the  procedure. 

Paragraph  (d)  was  amended  to  include 
the  words  "a  copy  of  the  written 
directive  to  conform  with  the  text  of 
§35.2040. 

Section  35.41,  Procedures  for 
Administrations  Requiring  a  Written 
Directive 

Issue  1:  Is  There  a  Need  for  Medical 
Licensees  to  Have  a  Quality 
Management  Program  (QMP)? 

Comment.  Most  of  the  commenters 
favored  deletion  of  the  QMP,  as  it 
appears  in  the  current  Part  35.  The 
commenters  felt  that  the  provisions  of 
the  QMP  were  redundant  with 
requirements  that  are  already  in  place 
because  of  State  pharmacy  laws  or  with 
regulations  codifying  the  routine 
"standard  of  care"  in  medicine.  They 
also  noted  that  the  data  collected  on 
misadmini strati ons  do  not  show  that 
QMPs  have  any  impact.  In  particular, 
there  were  no  data  that  showed  patient 
identification  is  a  problem.  Therefore, 
the  issue  of  incorrect  patients  being 
administered  dosages  of  byproduct 
material  has  been  exaggerated.  Several 
commenters  noted  that  regulations 
caimot  prevent  misadministrations 
(medical  events)  that  are  due  to  human 
error,  purposeful  misconduct,  or  failure 
of  a  supervised  individual  to  ask 
questions.  In  addition,  commenters 
welcomed  the  paperwork  relief 


provided  by  deletion  of  some  of  the 
QMP  review  and  reporting 
requirements. 

Several  commenters  favored  retention 
of  the  current  QMP  requirements.  One 
commenter  said  that  the  requirement  for 
a  QMP  reinforces  the  need  for  a  quality 
improvement  committee  (QIC)  in  his 
institution.  The  QIC  reviews  patient 
records  and  plans,  investigates,  checks, 
and  acts  on  issues  of  quality 
improvement.  In  addition,  the  QIC 
periodically  reviews  compliance  with 
all  aspects  of  the  QMP,  prepares  a  report 
that  summarizes  the  findings  of  the 
review  and  identifies  the  corrective 
actions  taken,  and  then  submits  it  to  the 
RSO.  Therefore,  the  QMP  can  be 
important  in  assisting  licensees  to 
maintain  good  radiation  protection 
programs.  Another  individual  supported 
retention  of  the  QMP  for  the  following 
reasons:  licensees  have  already 
developed  QMPs  that  meet  the 
regulations;  the  annual  reviews  of  the 
QMPs  evaluate  the  effectiveness  of  the 
therapy  programs;  QMP  program 
reviews  are  documented  and  distributed 
to  management;  and  they  provide  a 
mechanism  to  identify  precursor  events. 

Several  commenters  favored  a  more 
balanced  approach.  They  would  delete 
some  of  the  prescriptive  QMP 
requirements,  such  as  submittal  of  the 
QMP  plans  to  NRC  for  review,  but  retain 
some  essential  requirements,  such  as 
identifying  the  patient  and  ensuring  that 
each  administration  is  in  accordance 
with  the  written  directive. 

Response.  The  NRC  has  not  retained 
the  current  §  35.32,  Quality  management 
program,  in  the  final  rule.  We  have 
decided  that  only  certain  essential 
requirements  are  necessary  to  provide 
high  confidence  that  byproduct  material 
will  be  administered  as  directed  by  the 
AU.  For  any  administration  that 
requires  a  written  directive  to  be 
prepared  in  accordance  with  §  35.40. 
licensees  must  develop,  implement,  and 
maintain  written  procedures  to  assure 
that  the  patient's  or  human  research 
subject's  identity  is  verified  before  each 
administration  and  that  each 
administration  is  in  accordance  with  the 
written  directive.  These  procedures 
must  address  certain  items  applicable  to 
the  licensee's  use  of  byproduct  material. 
Beyond  these  requirements,  the  final 
rule  allows  licensees  the  flexibility  to 
develop  procedures  to  meet  their  needs. 
In  addition,  there  is  no  requirement  for 
submission  of  these  procedures  to  NRC 
for  its  approval,  as  was  previously 
required  by  the  quality  management 
rule. 


Issue  2:  What  Is  the  Commission's  Intent 
in  Requiring  Procedures  for 
Administrations  Requiring  a  Written 
Directive  in  §  35.41(a)? 

Comment.  One  commenter  noted  that 
the  emphasis  in  §  35.41  seems  to  be  on 
development  of  the  procedures,  rather 
than  on  what  the  Commission  is  trying 
to  accomplish  with  the  procedures, 
Another  conmienter  was  in  favor  of  the 
proposed  requirements  in  paragraph  (a) 
if  the  intent  is  to  permit  licensees  to 
develop  their  own  policies  and 
procedures  to  prevent  patient 
misadministration.  rather  than 
submitting  QMP  programs  requiring 
prior  approval  by  the  NRC 

Response.  The  NRC's  intent  in 
requiring  procedures  to  provide  high 
confidence  that  the  administration  will 
be  as  directed  by  an  AU  is  to  avoid 
burdening  licensees  with  an  absolute 
requirement  that  this  objective  be  met 
We  do  not  intend  to  imply  that  all  errors 
in  the  administration  of  byproduct 
material  can  be  prevented.  For 
additional  information  refer  to  the 
regulatory  historv  of  Part  35  (56  FR 
34104;  July  25,  1991,  page  34115). 
Paragraph  (a)  provides  licensees  with 
some  flexibility  to  develop  procedures 
that  are  appropriate  for  their  uses  of 
byproduct  material.  We  recognize  that 
there  is  no  "absolute"  way  to  achieve 
the  objectives  of  these  procedures,  e.g., 
verifying  the  patient's  or  human 
research  subject's  identity.  However. 
NRC  does  require  that  these  procedures 
be  sufficient  to  provide  high  confidence 
that  the  patient's  or  human  research 
subject's  identity  is  verified.  For 
example,  just  asking  an  individual  his 
name  may  not  provide  high  confidence 
that  the  administration  was  given  to  the 
correct  individual.  Although  the 
procedures  do  not  have  to  be  submitted 
for  NRC  review  and  approval,  licensees 
may  be  requested  to  make  them 
available  for  review  during  an 
inspection  or,  following  a  medical 
event,  to  demonstrate  that  they  provide 
the  requisite  high  degree  of  confidence. 

Issue  3:  Does  §  35.41(b)  Include  the 
Appropriate  Items  That  Should  Be 
Addressed  in  Procedures  for  Written 
Directives? 

Comment.  Commenters  differed  on 
whether  the  list  of  items  that  must,  at  a 
minimum,  be  addressed  in  the  written 
procedures  was  too  prescriptive  or  too 
vague.  Commenters  noted  that  if  a 
licensee  has  procedures  that  provide 
high  confidence  that  the  patient's 
identification  is  verified  and  that  the 
administration  is  in  accordance  with  the 
written  directive,  the  procedures  will 
have  to  include  the  appropriate 
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information  in  paragraph  (b).  Another 
commenter  said  that  not  all  of  the  items 
to  be  addressed  in  paragraph  (b)  are 
applicable  to  all  of  the  uses  of 
byproduct  material  that  require  a 
written  directive. 

A  commenter  said  that  the 
requirement  in  paragraph  (b)  to  have 
procedures  for  checking  the  manual  and 
computer-generated  dose  calculations 
and  verifying  that  any  computer- 
generated  dose  calculations  are  correctly 
transferred  into  the  consoles  of 
therapeutic  medical  units  is  vague  and 
does  not  state  how  these  should  be 
done.  Another  commenter 
reconunended  adding  an  "/or"  after  the 
word  "and"  in  paragraph  (b)(3)  to 
acknowledge  that  there  could  be  either 
manual  or  computer-generated  dose 
calculations. 

Response.  Paragraph  (b)  has  been 
retained  in  the  final  rule  because  the 
Commission  believes  that  these  are  the 
minimum  items  that  should  be 
addressed  in  procedures  to  provide  high 
confidence  that  the  patient's 
identification  is  verified  and  that  the 
administration  is  in  accordance  with  the 
written  directive.  The  commenter 
correctly  noted  that  not  all  of  the  items 
in  paragraph  (b)  are  applicable  to  all  of 
the  uses  of  byproduct  material  that 
require  a  written  directive.  Therefore, 
paragraph  (b)  of  this  section  was  revised 
to  read  that  the  procedures  "must 
address  the  following  items  that  are 
applicable  to  the  licensee's  use  of 
byproduct  material.  "  Paragraph  (b)(2)  of 
this  section  was  revised  to  read 
"treatment  plan,  if  applicable."  Both  of 
these  changes  were  made  because  all  of 
the  items  listed  in  paragraph  (b)  may  not 
be  applicable  to  the  licensee's  use  of 
byproduct  material.  The  NRC  amended 
paragraph  rb)(3)  to  state  more  correctly 
that  "both  manual  and/or  computer- 
generated  dose  calculations"  should  be 
checked.  We  have  not  been  more 
specific  in  order  to  provide  the  licensee 
flexibility  in  determining  how  these 
items  should  be  addressed  in  the 
procedures  for  his  or  her  modality  or 
unit. 

Issue  4:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  Paragraph  (b)(2)  of  this 
section  was  amended  to  read  "verifying 
that  the  administration  is  in  accordance 
with  the  treatment  plan."  The  phrase 
"the  specific  details"  was  deleted 
because  they  are  not  provided  in  the 
regulations. 

Paragraph  (b)(4)  of  this  section  was 
amended  to  read  "therapeutic  medical 
units"  to  correspond  to  the  use  of 
"units"  in  Subpart  H. 


Paragraph  (c)  of  this  section  was 
added  to  refer  licensees  to  the  record 
keeping  requirements  in  §  35.2041. 

Section  35.49.  Suppliers  for  Sealed 
Sources  or  Devices  for  Medical  Use 

Issue  1:  Are  the  Sealed  Sources  and 
Devices  Covered  by  This  Section  Only 
Supposed  to  Be  for  Medical  Uses? 

Comment.  As  worded,  one  commenter 
said  that  the  proposed  regulation  could 
be  interpreted  to  mean  that  the  sealed 
sources  or  devices  manufactured, 
labeled,  packaged,  and  distributed  in 
accordance  with  a  Part  30  and  §  32.74 
license  may  be  used  only  for  medical 
use.  If  the  latter  interpretation  is  used, 
cesium-137  (Cs-137)  brachytherapy 
sources  could  not  be  used  for  shielding 
evaluations  because  this  is  not  a 
medical  use. 

Response.  The  intent  of  the  regulatory 
text  is  for  licensees  to  use  only  the 
sealed  sources  and  devices  listed  in 
paragraphs  (a),  (b),  and  (c)  for  medical 
use.  Other  sealed  sources  and  devices 
may  not  be  used  for  medical  use. 
Therefore,  the  NfRC  revised  the 
regulatory  text  to  make  it  clearer  that 
licensees  shall  use  only  the  sealed 
sources  and  devices  that  are  listed  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  for  medical  use.  This  paragraph 
does  not  address  what  sources  may  be 
used  for  non-medical  uses.  For  example, 
Cs-137  brachytherapy  sources  may  be 
used  for  shielding  evaluations. 

Issue  2:  Are  iridium-192  Seeds  and 
Ribbons  Considered  to  Be  Sealed 
Sources  Under  Part  35? 

Comment.  A  commenter  indicated 
that  iridium-192  seeds  and  ribbons  are 
not  "sealed"  sources.  Are  they  included 
in  the  reference  to  sealed  sources  in  this 
section? 

Response.  The  NRC  considers 
iridium-192  seeds  and  ribbons  to  be 
sealed  sources,  as  defined  in  §  35.2. 

Issue  3:  Under  What  Circumstances  Can 
Limited-Scope  Licensees  Participate  in 
Medical  Device  Trials  Conducted  Under 
FDA-Approved  Investigational  Device 
Exemptions  (IDE)? 

Comment.  One  commenter  said  that 
§  35.49,  under  both  the  current  and 
proposed  regulations,  has  the  effect  of 
prohibiting  medical  facilities  with 
specific  licenses  fi-om  participating  in 
certain  manufacturer-sponsored  trials  of 
medical  devices  conducted  under  FDA- 
approved  IDE.  The  commenter 
recommended  that  §  35.49  be  modified 
to  permit  the  participation  of  limited- 
scope  licensees  in  multi-site 
manufacturer-sponsored  medical  device 
trials  conducted  under  FDA-approved 
IDEs. 


Response.  A  specific  licensee  may 
have  to  amend  its  license  before  it 
participates  in  a  trial  with  a  source  with 
an  IDE  in  the  following  situations:  (1) 
the  sealed  source/device  design  or  use 
is  changed  from  that  documented  in  the 
SSDR;  or  (2)  the  sealed  source  or  device 
was  not  initially  distributed  by  a  §  32.74 
supplier.  There  are  other  situations 
where  a  specific  licensee  may  use  a 
sealed  source  under  an  IDE  and  not 
have  to  amend  its  license.  For  example, 
when  the  sealed  source  is  the  same  as 
the  description  in  the  SSDR  and  the 
sealed  source  was  originally  distributed 
by  a  §  32.74  supplier,  but  the  FDA 
requires  an  IDE  because  the  description 
of  the  sealed  source  or  device  differs 
from  that  originally  described  to  the 
FDA. 

There  are  additional  regulatory 
requirements  for  broad  scope  medical 
licensees  beyond  the  requirements  for 
specific  licensees.  Because  the  broad 
scope  licensees  must  comply  with 
additional  requirements  to  ensure  the 
safe  use  of  byproduct  material,  they 
have  more  flexibility  than  specific 
licensees  in  the  activities  that  may  be 
conducted  under  their  licenses. 

Issue  4:  Should  This  Section  Also 
Address  Distribution  by  §  32.72 
Licensees? 

Comment.  One  commenter  questioned 
whether  §35. 49(a)  should  include 
§  32.72  licensees  as  distributors  of  the 
sources. 

Response.  Section  32.72  applies  to 
unsealed  byproduct  material 
distributors.  Therefore,  these  licensees 
should  not  be  included  in  §  35.49(a). 
which  applies  to  sealed  sources. 

Issue  5:  What  Are  the  Regulations  for 
the  Use  and  Distribution  of  Sealed 
Sources  and  Devices  From  International 
Manufacturers? 

Comment.  A  commenter  questioned 
whether  the  rules  prohibit  the  use  of 
sovuces  and  devices  from  international 
manufactiuers  that  may  not  have  an 
NRC  or  Agreement  State  license  to 
manufacture,  package,  and  distribute 
these  sources  and  devices. 

Response.  In  order  for  an 
international  manufacturer  of  sealed 
sources  to  distribute  these  sources  in  the 
United  States,  the  manufactiu^r  must 
have  both  a  distribution  license  and  a 
manufactiuing  license.  The 
manufactiuing  license  does  not  have  to 
be  from  the  US.  The  distribution  license 
must  be  from  NRC  or  an  Agreement 
State  and  the  sources  to  be  distributed 
must  go  through  the  SSDR  process. 
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Issue  6:  What  Other  Comments  Were 
Made  on  This  Section  in  the  Proposed 
Rule? 

Comment.  One  commenter  said  that 
"assembled"  needed  to  be  added  to 
§  35.49(a). 

Response.  As  used  in  §  35.49(a),  the 
word  "manufactured"  includes 
"assembly"  of  the  sealed  sources  or 
devices. 

Issue  7:  Were  There  any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

The  NRC  added  a  new  paragraph  (b) 
to  jdlow  for  medical  use  of  sealed 
sources  and  devices  that  have  been 
noncommercially  transferred  from  a  Part 
35  licensee.  "Nonconunercially 
transferred,"  as  used  in  this  part,  means 
that  the  sources  and  devices  are  not 
being  transferred  for  profit  in  the  open 
market.  Subsequent  distribution  of  the 
sealed  source  or  device  is  not  subject  to 
the  requirements  of  this  paragraph,  if 
the  source  or  device  is  distributed  to 
licensees  that  have  a  license  to  possess 
the  soujce  or  device.  However,  the 
soiu-ce  and  device  cannot  be  altered 
from  the  description  and  intended  use 
documented  in  the  SSDR.  Currently, 
licensees  must  obtain  an  amendment 
exempting  them  from  the  requirements 
in  this  section  following  the  initial 
distribution  of  the  sealed  source  or 
device. 

Section  35.50,  Training  for  Radiation 
Safety  Officer 

Issue  1:  Due  to  the  Large  Variation  in 
Authorized  Uses  of  Byproduct  Material 
Under  Medical  Licenses,  What  Are 
Appropriate  Training  and  Experience 
Requirements  for  RSOs  Listed  on  Such 
Licenses? 

Comment.  Commenters  expressed 
concern  that,  due  to  the  large  variation 
in  the  authorized  uses  of  byproduct 
material  under  medical  licenses,  it  is 
difficult  to  have  one  set  of  requirements 
for  RSOs.  Other  commenters  believe 
that  the  qualifications  of  the  RSO 
should  be  specified  in  competencies 
th^t  are  commensurate  with  the  scope 
and  complexity  of  the  radiation  safety 
program  that  the  RSO  must  implement. 
For  example,  the  required  experience  in 
paragraph  (b)  should  be  tied  to  the 
specific  medical  uses  that  are 
authorized  on  the  license.  It  is  neither 
necessary  nor  practical  to  require  a 
certified  health  physicist  to  be  the  RSO 
at  a  small  clinical  program  that  only 
involves  low  risk  modalities,  such  as 
routine  nuclear  medicine  procedures. 
Alternatively,  it  is  inappropriate  for  an 
AU  to  function  as  the  RSO  at  a  large 
complex  program  or  one  which  may 


involve  a  broad  scope  license.  A  related 
comment  was  that  certification  by  the 
ABHP  does  not  mean  that  an  individual 
is  qualified  to  be  an  RSO  for  a  medical 
licensee  because  he  or  she  may  have  no 
experience  in  a  medical  environment. 

One  commenter  said  that  the  issue  of 
acceptable  qualifications  for  an  RSO 
should  be  dealt  with  both  through  the 
regulations  and  the  licensing  process.  A 
license  reviewer  should  be  able  to  place 
additional  qualifications  on  an  RSO  for 
a  more  complex  byproduct  material 
program. 

Another  concern  was  the  perceived 
inconsistencies  in  the  requirements.  For 
example,  board  certification  in 
paragraph  (a)  requires  many  more  hours 
of  training  and  experience  than  is  listed 
in  paragraph  (b).  In  addition.  AUs, 
AMPs,  and  ANPs  are  not  required  to 
obtain  written  certification  that  they 
have  achieved  a  level  of  radiation  safety 
knowledge  sufficient  to  independently 
function  as  an  RSO. 

Response.  The  NRC  agrees  that  it  is 
very  difficult  to  have  a  single  set  of 
training  and  experience  requirements 
for  RSOs  named  on  medical  licenses 
because  of  the  wide  variation  in  medical 
uses  of  byproduct  material.  Therefore, 
we  made  several  changes  to  the  current 
requirements  for  RSOs  to  ensure  that  the 
RSO  has  adequate  training  for  the  types 
of  uses  for  which  he  or  she  has  RSO 
responsibilities.  The  final  rule  requires 
that  an  RSO  must  have  one  year  of  full- 
time  radiation  safety  experience 
involving  similar  types  of  uses  of 
byproduct  material  and  a  signed 
preceptor  statement  that  the  individual 
can  function  as  an  RSO  for  a  medical 
use  licensee.  If  an  AU,  AMP,  or  ANP  is 
named  RSO,  he  or  she  must  have  the 
required  experience  with  similar  types 
of  uses  of  byproduct  material  for  which 
the  individual  has  RSO  responsibilities. 

The  NRC  reviews  the  training  and 
experience  of  the  RSO  as  part  of  the 
licensing  process  to  determine  if  the 
individual  has  the  qualifications  to  be 
named  as  RSO  for  the  medical  uses 
authorized  on  that  license.  A  major 
focus  during  the  rulemaking  has  been  to 
incorporate  all  of  the  requirements  for 
medical  licensees  in  Part  35  so  that 
there  is  no  need  for  additional 
requirements  (via  license  conditions)  to 
be  placed  on  licensees  during  the 
licensing  review. 

Issue  2:  What  Will  Be  the  Status  of  an 
RSO  Who  Satisfies  the  Current  Training 
and  Experience  Requirements.  But  Not 
the  New  Training  and  Experience 
Requirements,  When  the  Rule  Becomes 
Effective? 

Comment.  One  commenter  said  that 
the  regulations  need  to  accommodate 


older,  valuable  professionals  with  years 
of  experience  as  health  physicists  and 
medical  health  physicists.  The 
preceptor  of  such  an  individual  may  no 
longer  be  available  (retired  or  deceased) 
to  provide  the  wTitten  certification.  In 
addition,  it  serves  no  purpose  for  these 
individuals  to  satisfy  200  hours  of 
didactic  training  when  they  might  well 
be  the  instructors  for  such  programs. 

Response.  An  individual  who  is 
currently  listed  on  a  license  as  an  RSO 
will  be  "grandfathered"  under  §  35.57 
when  the  rulemaking  becomes  final  and 
will  not  have  to  satisf\'  the  requirements 
in  §  35.50.  The  individual  will  be  able 
to  continue  as  an  RSO.  including  being 
named  as  an  RSO  on  a  new  license 
application  at  a  future  date. 

Issue  3:  Can  a  Technologist  Be  the  RSO 
for  a  Medical  Licensee? 

Comment.  The  NRC  received 
comments  that  both  supported  and 
opposed  technologists  being  RSOs  for 
medical  licensees.  Some  commenters 
think  that  nuclear  medicine 
technologists  are  often  the  individuals 
who  are  most  familiar  with  radiation 
safety  requirements  and  are  in  the  best 
position  to  cany  them  out.  Other 
commenters  think  that  technologists  are 
more  involved  in  clinical  procedures. 
Therefore,  technologists  are  not  as 
totally  oriented  to  radiation  safety  as 
either  medical  physicists  or  health 
physicists.  One  commenter  said  that 
certified  or  registered  technologists 
would  many  times  be  better  choices  for 
RSOs  than  AUs.  Another  commenter 
said  that  one  year  of  full-time 
experience  as  a  radiation  safety 
technologist  does  not  provide  enough 
opportunity  to  address  all  the  issues 
that  confront  an  RSO 

Response.  The  current  Part  35  allows 
a  technologist  to  be  an  RSO  if  the 
requirements  in  §  35.900.  Radiation 
safety  officer,  are  met.  The  NRC 
continues  to  believe  that  a  technologist 
can  be  an  RSO  if  he  or  she  successfully 
completes  all  of  the  training  and 
experience  requirements  in  the  new 
§  35.50,  Training  for  Radiation  Safety 
Officer. 

Issue  4:  Is  the  Requirement  in  §  35.50(b) 
for  an  RSO  To  Have  1  Year  of  FuU-Time 
Supervised  Radiation  Safety  Experience 
Involving  Similar  Types(s)  of  Use(s)  of 
Byproduct  Material  Adequate? 

Comment.  One  commenter  said  that  1 
year  of  full-time  experience  is  not 
adequate  for  an  RSO  to  cover  both 
nuclear  medicine  and  therapy  or  to 
cover  all  aspects  of  a  broad  scope 
licensee's  radiation  safety  program. 

Response.  The  NRC  has  retained  the 
requirement  for  1  year  of  full-time 
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supervised  experience  because  that 
requirement  is  in  the  current 
§  35.900(b)(2)  for  radiation  safety 
technologists,  and  we  have  no  evidence 
that  the  1  year  requirement  has  resulted 
in  inadequate  experience  using 
byproduct  material.  This  requirement  is 
important  because  it  must  involve 
similar  type(s)  of  use(s)  of  byproduct 
material  for  which  the  individual  will 
have  RSO  responsibilities.  In  addition  to 
the  1  year  of  full-time  experience,  the 
individual  must  also  satisfy  the  other 
training  and  experience  requirements  in 
§  35.50  in  order  to  be  named  as  an  RSO 
on  a  license. 

Issue  5:  Why  Is  There  a  Requirement  for 
an  RSO  To  Obtain  a  Preceptor 
Statement? 

Comment.  Several  commenters 
questioned  the  need  for  a  preceptor 
statement  for  RSOs  and  noted  the 
difficulty  of  obtaining  these  statements. 
One  commenter  said  that  preceptors  are 
not  common  in  the  health  physics 
profession.  RSOs  often  obtain  their 
training  and  experience  at  multiple 
institutions.  Therefore,  no  single 
individual  would  be  able  to  attest  to 
satisfactory  completion  of  all  of  the 
training  and  experience  requirements. 
Several  commenters  said  that  the 
requirement  for  a  preceptor  statement 
should  allow  for  submission  of 
documents  such  as  resumes  or  college 
transcripts  that  are  comparable  to  a 
preceptor  statement.  Another  suggestion 
was  that  licensee  management  be  able  to 
sign  the  preceptor  statement. 

Response.  The  NRC  has  retained  the 
requirement  for  an  RSO  to  obtain 
written  certification  that  he  or  she  has 
completed  the  training  and  experience 
requirements  in  paragraph  (b)(1)  of 
§  35.50.  We  consider  such  a  statement  to 
be  an  important  component  of  the 
overall  training  requirements.  The 
requirement  for  a  preceptor  statement 
for  an  ANP  is  in  the  current  Part  35.  We 
are  not  aware  of  any  difficulties  an  ANP 
may  have  experienced  in  getting  the 
required  written  certification.  We 
recognize  that  professionals  very  often 
get  their  training  and  experience  at 
multiple  locations  and  there  may  not  be 
one  individual  who  can  attest  to 
completion  of  all  of  the  training  and 
experience  requirements.  In  that  case, 
the  preceptor  would  be  expected  to  look 
at  the  transcripts  or  possibly  check  some 
references  for  the  individual  for  whom 
they  are  preceptoring  in  order  to  certify 
that  the  individual  has  satisfied  the 
requirements  in  paragraph  (b)(1)  of  this 
section.  We  have  required  that  the 
preceptors  be  RSOs  because  they  are 
most  qualified  to  judge  whether  the 
individual  has  achieved  a  level  of 


radiation  safety  knowledge  sufficient  to 
independently  function  as  an  RSO  for 
medical  uses  of  byproduct  material. 
Licensee  management  may  not  have  the 
same  knowledge.  Therefore,  the  licensee 
may  not  be  in  the  best  position  to  judge 
another  individual's  level  of  radiation 
safety  knowledge  and  experience.  We 
discuss  the  training  and  experience 
requirements  in  the  final  rule,  including 
the  preceptor,  in  Section  III,  Part  I,  of 
the  SUPPLEMENTARY  INFORMATION  of  this 
document. 

Issue  6:  Should  AUs,  AMPs,  and  ANPs 
Be  RSOs? 

Comment.  The  NRC  received  a 
number  of  comments  that  did  not  agree 
with  the  provision  in  paragraph  (c)  of 
this  section  that  allows  AUs,  AMPs,  or 
ANPs  to  be  RSOs.  Commenters  felt  that 
there  was  an  inconsistency  between  the 
requirements  for  an  RSO  to  complete 
200  hours  of  didactic  training,  and 
allowing  AUs.  with  as  little  as  40  hours 
of  didactic  training  and  20  hours  of 
supervised  training,  to  be  RSOs. 

There  were  no  comments  that 
recommended  that  the  hours  required 
for  RSOs  be  reduced.  Rather, 
commenters  recommended  that  if  AUs, 
AMPs.  and  ANPs  are  allowed  to  be 
RSOs.  they  should  be  required  to  satisfy 
the  same  requirements  as  RSOs, 
including  200  hours  of  didactic  training 
and  supervised  experience  in  the 
activities  listed  in  paragraph  (b)(l){ii). 
Another  suggestion  was  to  revise  the 
training  requirements  for  AUs  to  focus 
on  requirements  associated  with  being 
an  RSO.  One  commenter  said  that 
paragraph  (c)  should  be  deleted  because 
training  and  experience  requirements 
for  RSOs  should  be  independent  of  AU, 
AMP.  and  ANP  status. 

Another  concern  was  that  physicians 
typically  have  AU  status  for  one  type,  or 
similar  types,  of  medical  use  and  may 
not  be  qualified  to  be  the  RSO  for  other 
types  of  medical  uses.  For  example,  a 
physician  with  AU  status  in  nuclear 
medicine  may  be  qualified  to  be  an  RSO 
for  a  licensee  that  only  provides  nuclear 
medicine  services,  but  he  or  she  should 
not  be  named  as  RSO  for  a 
brachytherapy  device  licensee  or  a 
broad  scope  licensee. 

Several  commenters  said  that  only 
AUs  for  §  35.100  and  §  35.200  uses 
should  be  allowed  to  be  RSOs,  while 
another  commenter  suggested  that  an 
AU  for  §  35.600  uses  could  be  an  RSO 
for  all  other  uses.  One  commenter  said 
that,  in  small  practices,  an  AU  should 
be  allowed  to  serve  as  the  RSO  for  the 
modality  in  which  they  have  AU  status, 
while  in  broad  scope  institutions  a 
"dedicated"  RSO  is  necessary.  One 
commenter  said  that  the  regulations 


should  allow  licensees  to  have  more 
than  one  RSO,  or  the  regulations  should 
emphasize  that  an  RSO  must  have 
training  and  experience  in  all  of  the 
types  of  uses  for  which  he  or  she  has 
RSO  responsibilities. 

Response.  Following  a  review  and 
evaluation  of  the  public  comments,  the 
NRC  retained  the  provision  in  paragraph 
(c)  that  allows  AUs,  AMPs,  and  ANPs  to 
be  RSOs.  The  current  rule  allows  AUs 
that  are  identified  on  the  licensee's 
license  to  be  RSOs.  Retention  of  this 
provision  is  important  for  a  licensee  that 
is  a  sole  practitioner  emd  must  be  both 
the  AU  and  RSO.  Not  allowing  such  a 
licensee  to  be  an  RSO  would  result  in 
unnecessary  regulatory  burden  on  that 
licensee. 

The  final  rule  also  allows  for  AMPs 
and  ANPs  to  be  RSOs.  This  provides 
medical  licensees  even  more  flexibility 
in  whom  they  name  as  their  RSO.  We 
believe  that  AMPs  are  well  aware  of  the 
radiation  safety  issues  associated  with 
therapeutic  units.  In  addition,  we 
believe  that  the  700  hours  of  training 
and  experience  required  for  ANPs 
provides  them  with  extensive 
knowledge  of  the  radiation  safety  issues 
associated  with  the  medical  use  of 
unsealed  byproduct  material. 

Note  that  AUs,  AMPs,  and  ANPs  may 
be  named  as  RSO  only  if  they  have 
experience  with  the  radiation  safety 
aspects  of  similar  type(s)  of  use(s)  of 
byproduct  material  for  which  the 
individual  will  have  RSO 
responsibilities.  For  example,  an  AU  of 
unsealed  byproduct  material  cannot  be 
named  an  RSO  for  therapeutic  medical 
units,  or  vice  versa,  unless  he  or  she  has 
additional  training  and  experience  with 
these  types  of  units. 

Part  35  does  not  allow  licensees  to 
have  more  than  one  permanent  RSO. 
The  RSO  named  on  the  license  must 
have  training  and  experience  with  the 
radiation  safety  aspects  of  all  types  of 
uses  of  byproduct  material  for  which  the 
individual  will  have  RSO 
responsibilities.  However,  §  35.24(c)  in 
the  final  rule  does  allow  licensees  to 
name  multiple  temporary  RSOs,  if 
necessary.  For  additional  information, 
refer  to  the  discussion  of  the  provision 
for  temporary  RSOs  in  §  35.24. 

Issue  7:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  a 
phrase,  "or  permit  issued  by  a 
Commission  master  material  licensee," 
in  paragraph  (b)(l)(ii).  This  phrase  was 
added  to  conform  with  the  change  in  the 
definition  of  Radiation  safety  officer,  in 
which  the  phrase  "a  medical  use  permit 
issued  by  a  Conunission  master  material 
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licensee  was  added  as  one  way  to 
identify  a  Radiation  Safety  Officer. 

The  NRC  added  a  new  paragraph 
(b)(l}(ii)(F)  that  states  that  the  RSO's 
experience  should  include  the  use  of 
emergency  procediu-es  to  control 
byproduct  material.  The  list  of  RSO 
duties  in  the  current  Part  35  includes 
"taking  emergency  action  if  control  of 
byproduct  material  is  lost,"  but  this  area 
was  omitted  in  the  proposed  rule. 

We  also  reworded  paragraph  (b)(2)  of 
this  section  to  state  more  clearly  that  the 
preceptor  must  certify  in  writing  that 
the  individual  has  both  completed  the 
structured  educational  program  in 
paragraph  (b)(1)  and  achieved  a  level  of 
radiation  safety  knowledge  sufficient  to 
function  independently  as  an  RSO  for  a 
medical  use  licensee. 

Section  35.51,  Training  for  an 
Authorized  Medical  Physicist 

Issue  1:  What  Is  the  Distinction  Between 
a  Physicist,  Health  Physicist,  and  a 
Medical  Physicist  in  Part  35? 

Comment.  One  commenter  was 
concerned  about  the  lack  of 
differentiation  between  a  physicist,  a 
health  physicist,  and  a  medical 
physicist  in  the  proposed  rule.  Health 
physics  is  radiation  detection  and 
radiation  safety.  Medical  physics 
involves  radiation  detection  and  health 
physics,  but  with  additional  emphasis 
on  treatment  planning,  therapy,  and 
dosimetry.  Under  the  new  regulations,  it 
appears  that  a  solid  state  physicist  with 
a  masters  degree,  who  had  never  had  a 
course  in  medical  physics  or  dosimetry, 
could  work  for  2  years  on  the  radiation 
safety  aspects  of  the  tasks  listed  in 
§  35.51(b)(1),  learn  to  calibrate  an  HDR, 
take  a  test  on  radiation  safety,  and  be  an 
AMP. 

Response.  The  term  "authorized 
medical  physicist,"  as  used  in  Part  35. 
is  defined  in  §  35.2.  The  NRC  uses  the 
term  AMP  in  the  new  Part  35,  rather 
than  "teletherapy  physicist"  as  in  the 
current  Part  35,  because  the  regulations 
now  include  requirements  for  photon- 
emitting  remote  afterloader  units  and 
gamma  stereotactic  radiosurgery  units  in 
addition  to  teletherapy  units.  The  terms 
"physicist"  and  "health  physicist"  are 
not  defined  in  §  35.2  because  they  are 
not  used  in  Part  35.  Physicists  and 
health  physicists  that  meet  the 
requirements  for  an  AMP  or  RSO  would 
be  recognized  on  the  license  as  an  AMP 
or  RSO,  respectively. 

The  requirements  for  an  AMP  in  this 
section  are  similar  to  the  requirements 
for  a  teletherapy  physicist  in  the  current 
§  35.961,  Training  for  teletherapy 
physicist.  As  in  the  current  Part  35,  a 
physicist  who  wants  to  be  an  AMP 


would  have  to  have  a  master's  or 
doctor's  degree  in  physics,  biophysics, 
radiological  physics,  or  health  physics; 
and  complete  1  year  of  full-time  training 
in  therapeutic  radiological  physics  and 
an  additional  year  of  hall-time  work 
experience  under  the  supervision  of  a 
medical  physicist  at  a  medical 
institution  performing  the  tasks  in  the 
sections  listed  in  §  35.51(b)(1).  The  only 
new  requirement  is  for  an  AMP  to 
obtain  a  preceptor  statement  that  he  or 
she  has  obtained  a  level  of  competency 
sufficient  to  function  independently  as 
an  AMP.  We  have  deleted  the  proposed 
requirement  for  an  AMP  to  demonstrate 
sufficient  knowledge  in  radiation  safety 
by  passing  an  examination.  We  discuss 
the  training  and  experience 
requirements  in  the  final  rule,  including 
the  deletion  of  the  examination,  in 
Section  III,  Part  I,  of  this  document. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  In  the  lead-in 
sentence,  a  phrase  "Except  as  provided 
in  §  35.57"  was  added.  This  phrase  was 
inadvertently  left  out  in  the  proposed 

rule. 

The  phrase  "or  an  equivalent  training 
program  approved  by  the  NRC"  was 
deleted  from  paragraph  (b)(1)  of  this 
section  because  the  NRC  is  not  going  to 
approve  training  programs  under  the 
revised  training  and  experience 
requirements.  For  a  more  detailed 
discussion  of  the  new  training  and 
experience  requirements  refer  to  Section 
III,  Part  I,  of  this  document. 

Paragraph  (b)(1)  was  amended  to 
include  a  reference  to  the  new  §  35.433. 
Decay  of  strontium-90  sources  for 
ophthalmic  use.  Section  §  35.433 
requires  that  only  an  AMP  shall 
calculate  the  activity  of  each  strontium- 
90  source  that  is  used  to  determine  the 
treatment  times  for  ophthalmic 
treatments. 

In  addition,  we  reworded  paragraph 
(b)(2)  to  state  more  clearly  that  the 
preceptor  must  certify  in  writing  that 
the  individual  both  has  completed  the 
requirements  in  paragraph  (b)(1)  and 
has  achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  AMP.  We  also  reworded  paragraph 
(b)(2)  to  clarify  that  the  preceptor  has  to 
be  an  AMP  who  meets  the  requirements 
in  §  35.51  or  equivalent  Agreement  State 
requirements  for  an  AMP  for  each  type 
of  therapeutic  medical  device  for  which 
the  individual  is  requesting  AMP  status. 
For  example,  an  individual  who  is  an 
AMP  for  only  remote  afterloaders  can 
not  be  a  preceptor  for  an  individual  who 
wants  to  be  an  AMP  for  gamma 
stereotactic  radiosurgery  units. 


Section  35.55,  Trainmg  for  an 
Authorized  Suclear  Pharmacist. 

Issue  1:  Should  the  Current 
Requirement  for  ANPs  To  Complete  700 
Hours  in  a  Structured  Educational 
Program  Be  Retained? 

Comment.  Most  commenters 
supported  the  proposed  to  maintain  the 
current  700  hours  of  training  and 
experience  for  ANPs  because  they 
believe  that  this  training  is  necessary  to 
assure  the  quality  of  nuclear  pharmacy 
practitioners.  One  commenter 
recommended  that  the  700  hours  of 
training  and  experience  should 
specifically  include  200  hours  of 
didactic  training. 

Response.  Throughout  this 
rulemaking,  the  NRC  reviewed  and 
discussed  the  training  and  experience 
requirements  in  Part  35  at  facilitated 
public  meetings  held  both  during  the 
development  of  the  proposed  rule  and 
during  the  public  comment  period  on 
the  proposed  rule.  Based  on  these 
discussions  and  on  a  review  of  the 
written  comments  received  on  the 
proposed  rule,  we  made  no  changes  to 
the  current  requirements  for  an  ANP  to 
complete  700  hours  in  a  structured 
educational  program.  The  current 
requirements  are  considered  appropriate 
for  the  duties  and  responsibilities  of  an 
ANP.  as  defined  in  §  35.2. 

Issue  2:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule' 

Response  Yes.  In  the  lead-in 
sentence,  a  phrase  "Except  as  provided 
in  §  35.57"  was  added.  This  phrase  was 
inadvertently  left  out  in  the  proposed 
rule. 

The  NRC  reworded  paragraph  (b)(2)  of 
this  section  to  state  more  clearly  that  the 
preceptor  must  certif>%  in  writing,  that 
the  individual  both  has  completed  the 
structured  educational  program  in 
paragraph  fb)(l)  and  has  achieved  a 
level  of  competency  sufficient  to 
function  independently  as  an  ANP  We 
also  reworded  this  section  to  state  more 
correctly  that  the  preceptor  is  certif\ing 
that  the  individual  has  achieved  a  level 
of  competency  sufficient  to  function 
independently  as  an  ANP.  rather  than  to 
independently  operate  a  nuclear 
pharmacy.  The  amended  text  is 
consistent  with  the  text  used  in  the 
other  training  and  experience  sections. 
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Section  35.57.  Training  for  Experienced 
Radiation  Safety  Officer,  Teletherapy  or 
Medical  Physicist.  Authorized  User,  and 
Nuclear  Pharmacist. 

Issue  1;  Why  Doesn't  §  35.57  Include  a 
Reference  to  §  35.55.  Training  for  an 
Authorized  Nuclear  Pharmacist? 

Comment.  One  conunenter  noted  that 
§  35.57(a)  in  the  proposed  rule  referred 
to  experienced  RSOs,  physicists,  and 
nuclear  pharmacists,  but  only 
referenced  the  training  requirements  for 
RSOs  and  physicists. 

Response.  The  NRC  corrected 
§  35.57(a)  to  include  the  reference  to 
§  35.55.  Training  for  an  authorized 
nuclear  pharmacist. 

Issue  2:  Why  Did  §  35.57(b)  in  the 
Proposed  Rule  Reference  Training 
Requirements  for  AUs  in  Subparts  C-H. 
When  There  Are  No  Training 
Requirements  for  AUs  in  Subpart  C? 

Comment.  One  commenter  noted  that 
§  35.57(b)  in  the  proposed  rule 
referenced  training  requirements  for 
AUs  in  Subparts  C-H,  but  there  are  no 
training  requirements  for  AUs  in 
Subpart  C. 

Response.  The  NRC  corrected 
§  35.57(b)  to  delete  the  reference  to 
Subpart  C,  which  does  not  include 
training  requirements  for  AUs. 

Issue  3:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  revised 
paragraphs  (a)  and  (b)  to  include  AUs 
and  other  authorized  persons  that  are 
identified  on  a  permit  issued  by  a 
Commission  master  material  licensee,  a 
permit  issued  by  a  Commission  or 
Agreement  State  broad  scope  licensee, 
or  a  permit  issued  by  a  Commission 
master  material  license  broad  scope 
permittee.  This  change  has  been  made 
so  that  this  section  is  consistent  with 
the  revised  definition  of  AUs  and  other 
authorized  persons  in  the  final  rule. 

Section  35.59,  Recentness  of  Training 

Issue  1 :  How  Much  Related  Continuing 
Education  and  Experience  Does  an 
Individual  Need  To  Have  if  Their 
Training  and  Experience  Has  Not  Been 
Obtained  Within  7  Years  Preceding  the 
Date  of  the  Application? 

Comment.  A  commenter  questioned 
that  if  the  training  and  experience  have 
not  been  obtained  within  the  7  years 
preceding  the  date  of  application,  how 
much  related  continuing  education  and 
experience  would  the  individual  need 
to  have,  and  would  this  be  a  case-by- 
case  evaluation  with  input  from  the 
ACMUI. 


Response.  If  the  training  and 
experience  was  not  obtained  within  7 
years  preceding  the  date  of  the 
application,  the  continuing  education 
and  experience  requirements  for  an 
individual  would  be  reviewed  on  a  case- 
by-case  basis,  with  input  from  the 
ACMUI,  as  necessary. 

Subpart  C— General  Technical 
Requirements 

Section  35.60.  Possession,  Use,  and 
Calibration  of  Instruments  To  Measure 
the  Activity  of  Unsealed  Byproduct 
Materials 

Issue  1:  Can  All  Requirements  for 
Calibration  of  Instruments  Used  To 
Measure  the  Activity  of  Unsealed 
Byproduct  Material  Be  Combined?  Is  it 
Necessary  to  Have  Prescriptive 
Calibration  Requirements  for  these 
Instruments? 

Comment.  Commenters  proposed  that 
§§  35.60  and  35.62  be  combined  into 
one  section  because  both  sections 
address  calibration  of  instruments  used 
to  measure  the  activity  of  unsealed 
byproduct  material.  They  also 
recommended  that  the  prescriptive 
calibration  requirements  be  deleted  so 
that  licensees  have  the  flexibility  to 
develop  a  calibration  program  that 
meets  their  needs. 

Response.  The  NRC  agrees  that 
§§  35.60  and  35.62  should  be  combined 
because  both  sections  address 
instrument  calibration.  We  also  agree 
that  the  prescriptive  requirements 
should  be  deleted  from  the  section. 
Therefore,  the  regulatory  text  was 
amended  to  delete  prescriptive 
calibration  requirements.  The  section 
now  requires  that  licensees  calibrate 
instrumentation  in  accordance  with 
nationally  recognized  standards  (e.g., 
voluntary  consensus  standards,  such  as 
ANSI  N42. 13-1986  (R  1993), 
"Calibration  and  Usage  of  Dose 
Calibrator  Ionization  Chambers  for  the 
Assay  of  Radionuclides.")  or  with  the 
manufacturer's  instructions.  This 
change  makes  the  requirements  for 
instrument  calibration  more  flexible, 
more  adaptable  to  new  technology,  and 
more  performance-based. 

Issue  2:  Does  This  Section  Apply  To 
Licensees  That  Use  Brachytherapy 
Sources? 

Comment.  A  commenter  asked  that 
we  revise  the  section  to  state  that  the 
section  does  not  apply  to  use  of 
brachjrtherapy  sources. 

Response.  The  title  of  this  section  has 
been  amended  to  clarify  that  it  only 
pertains  to  instruments  used  to  measure 
the  activity  of  unsealed  byproduct 
material.  'The  calibration  of 


brachytherapy  sources  is  addressed  in 
§35.432. 

Issue  3:  Should  Licensees  That  Only 
Use  Unit  Dosages  Be  Required  To 
Possess,  Use,  and  Calibrate  Instruments 
To  Measure  the  Activity  of  Unsealed 
Byproduct  Material? 

Comment.  Some  commenters  agreed 
that  the  NRC  should  not  require  unit 
dosages  to  be  assayed.  As  a  result,  they 
did  not  believe  that  it  was  necessary  to 
require  licensees  that  only  use  unit 
dosages  to  possess,  use  or  calibrate 
instruments  to  measure  the  activity  of 
unsealed  byproduct  material.  Other 
commenters  disagreed  with  the 
proposed  provision  that  did  not  require 
direct  measurement  of  unit  dosages 
prior  to  administration.  They  believed 
that  all  dosages  should  be  assayed. 
Therefore,  all  licensees  should  be 
required  to  comply  with  this  section. 

Response.  The  NRC  amended  the 
regulatory  text  to  state  clearly  that  this 
section  only  applies  to  direct 
measurements  that  are  made  in 
accordance  with  §  35.63,  which  requires 
licensees  to  assay  (measurement  of 
radioactivity)  nonunit  dosages  except 
when  volumetric  measurements  and 
mathematical  calculations  are  used. 

As  stated  in  the  Statements  of 
Consideration  for  the  proposed  rule  (63 
FR  43533;  August  13,  1998),  if  a  licensee 
administers  only  unit  dosages  from 
manufacturers  (or  preparers)  and  uses 
decay  methods  to  determine  the 
dosages,  the  licensee  is  not  required  to 
have  a  measurement  instrument  and, 
thus,  is  exempt  from  the  calibration 
requirements  of  this  section.  However,  if 
a  licensee  administers  unit  dosages  but 
chooses  to  reassay  a  unit  dosage,  the 
licensee  must  comply  with  this  section. 
If  an  instrument  is  used  to  measure 
dosages,  it  is  extremely  important  that  it 
is  calibrated. 

Issue  4:  Is  It  Necessary  To  Keep  a 
Record  of  Instrument  Calibrations? 

Comment.  Some  commenters  did  not 
believe  that  it  was  necessary  to  keep  a 
record  of  the  instnmient  calibrations. 

Response.  The  NRC  retained  the 
requirement  to  maintain  calibration 
records  because  they  are  needed  to 
document  that  the  instnunents  have 
been  calibrated.  However,  we  have 
simplified  the  recordkeeping 
requirements  in  §  35.2060  of  the  final 
rule  by  requiring  that  the  licensee 
record  the  model  and  serial  number  of 
the  instrument,  the  date  of  the 
calibration,  the  results  of  the  calibration, 
and  the  name  of  the  individual  who 
performed  the  calibration.  These 
changes  are  further  discussed  in 
§35.2060. 
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Section  35.61,  Calibration  of  Survey 
Instruments 

Issue  1:  Is  This  Section  Needed  in  Part 
35? 

Comment.  A  commenter  believed  that 
this  section  should  be  deleted  from  Part 
35  because  survey  instrument 
calibration  is  addressed  in  10  CFR 
20.1501. 

Response.  The  NRC  has  not  deleted 
this  section.  Section  20.1501  requires 
that  licensees  calibrate  survey 
instruments  periodically,  but  it  does  not 
provide  specific  requirements  for 
calibrations  of  survey  instruments. 
Specific  requirements  are  needed  for 
Part  35  licensees  to  ensure  that  their 
radiation  survey  instruments  are 
properly  calibrated.  An  acciu-ate  survey 
instrument  is  important  because 
individuals  rely  on  the  instrument 
output  to  assess  radiation  levels  in  areas 
in  or  adjacent  to  nuclear  medicine  or 
radiation  therapy  departments  where 
patients  or  the  public  may  have  access. 

Issue  2:  Is  It  Necessary  To  Require  That 
Survey  Instrument  Operability  Be 
Determined  With  a  Check  Source? 

Comment.  A  commenter  stated  that 
the  NRC  should  retain  the  requirement 
in  the  current  rule  that  requires 
licensees  to  check  survey  instrument 
operability  with  a  dedicated  check 
source.  Another  commenter  indicated 
that  the  word  "check"  should  be  deleted 
in  the  section  title  because  the 
regulatory  text  did  not  include  a 
requirement  for  an  instrument  "check." 

Response.  The  requirement  to  check 
survey  instrmnent  operability  with  a 
dedicated  check  source  was  not 
included  in  the  proposed  or  final  rule 
because  the  NRC  believes  that  licensees 
should  have  flexibility  in  how  they 
determine  that  instruments  are 
operating  properly.  We  deleted  the  word 
"check"  from  the  title  because  the 
section  does  not  include  a  requirement 
for  an  instrument  "check." 

Issue  3:  How  Often  Should  a  Survey 
Instrument  Be  Calibrated? 

Comment.  Commenters  suggested 
various  frequencies  for  instrument 
calibrations.  Some  commenters 
suggested  that  instruments  be  calibrated 
every  6  months.  Others  agreed  with  the 
1-year  interval  in  the  proposed  rule  and 
still  others  suggested  a  2-vear  interval. 

Response.  The  NRC  believes  that 
survey  instruments  should  be  calibrated 
before  first  use,  annually,  and  following 
any  repair  that  affects  the  calibration  of 
the  instrument.  A  1-year  calibration 
frequency  is  consistent  with  nationally 
recognized  standards,  such  as  ANSI 
(ANSI-N323A-1997). 


Issue  4:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  In  paragraph  (a),  the 
NRC  added  the  phrase  "that  affects  the 
calibration."  This  was  done  to  clarifv* 
that  the  licensee  does  not  need  to 
recalibrate  an  instrument  if  the  repair 
did  not  affect  the  calibration.  For 
example,  if  the  licensee  replaced  the 
batteries  in  the  instrument,  the  licensee 
would  not  need  to  calibrate  it.  In 
paragraph  (a)(2),  we  added  the  word 
"decade"  to  account  for  instruments 
with  digital  readouts. 

Proposed  paragraph  (b)  was  deleted 
from  the  final  rule.  We  believe  the 
licensee  should  have  flexibility  in  how- 
it  documents  information  on  the  status 
of  survey  instrument  calibrations.  Our 
primary  concern  is  that  the  instrument 
is  reading  accurately.  Proposed 
paragraph  (c)  stated  that  a  licensee  may 
not  use  a  survey  instrument  if  the 
difference  between  the  indicated 
exposure  rate  and  the  calculated 
exposure  rate  exceeds  20  percent. 
Therefore,  we  do  not  believe  the 
requirement  in  the  proposed  paragraph 

(b)  for  a  licensee  to  attach  a  correction 
chart  is  needed.  A  statement  regarding 
when  a  licensee  shall  consider  a  point 
calibrated  is  unnecessary.  Because  of 
the  deletion  of  proposed  paragraph  (b), 
proposed  paragraphs  (c)  and  (d)  have 
been  redesignated  as  paragraphs  (b)  and 

(c)  in  the  final  rule. 

Section  35.62,  Possession,  Use, 
Calibration,  and  Check  of  Instruments 
To  Measure  Dosages  of  Alpha-  or  Beta- 
Emitting  Radionuclides 

Issue  1:  Can  This  Section  Be  Combined 
With  §  35.60? 

Comment.  Conmienters  proposed  that 
this  section  be  combined  with  §  35.60. 

Response.  The  NRC  agreed  that 
§§  35.60  and  35.62  could  be  combined 
because  Part  35  requirements  for 
instrument  calibrations  are  the  same  for 
all  types  of  instruments.  (See  the 
response  to  similar  comments  under 
§35.60.) 

Section  35.63,  Determination  of  Dosages 
of  Unsealed  Byproduct  Material  for 
Medical  Use 

Issue  1:  Can  This  Section  Be  Combined 
With  §  35.60? 

Comment.  A  commenter  proposed 
that  this  section  be  combined  with 
§35.60. 

Response.  The  NRC  did  not  combine 
§  35.60  with  §  35.63  because  these 
sections  have  different  purposes. 
Section  35.60  contains  the  requirements 
for  calibrating  instruments  used  to 


determine  the  activity  of  a  dosage. 
Section  35.63  contains  the  requirements 
for  determining  the  activity  of  a  dosage. 

Issue  2:  Should  Unit  Dosages  Be 
Reassaved  Before  Administration? 

Comment.  Some  commenters 
supported  the  lack  of  a  proposed 
requirement  for  the  licensee  to  reassay 
unit  dosages.  These  commenters 
believed  that  the  administered  activity 
could  be  based  on  the  activity  reported 
by  the  nuclear  pharmacy.  Other 
commenters  did  not  support  the 
proposed  rule.  They  believed  that  all 
dosages  should  be  assayed  by  the 
licensee  before  administration. 

Response  The  NRC  believes  that  a 
licensee  should  determine  and  record 
the  activity  of  each  dosage  before 
medical  use.  For  unit  dosages,  this 
determination  must  be  made  by  direct 
measurement  of  radioactivity  or  by  a 
decay  correction  based  on  the  activity  or 
activity  concentration.  The  provision  for 
licensees  to  determine  the  activity  of  the 
unit  dosage  by  direct  measurement  of 
radioactivity  was  added  to  the  final  rule. 
The  activity  or  activity  concentration 
must  have  been  determined  by  a 
manufacturer  or  preparer  licensed  under 
§  32.72  or  equivalent  Agreement  State 
requirement  or  by  an  NRC  or  Agreement 
State  licensee  for  use  in  research  in 
accordance  with  an  RDRC-approved 
protocol  or  an  Investigational  New  Drug 
(IND)  protocol  accepted  by  FDA, 
Because  the  unit  dosages  have  been 
assayed  by  the  Part  32  licensee  or  by  a 
licensee  for  use  in  research  in 
accordance  with  an  RDRC-approved 
protocol  or  an  IND  protocol  accepted  by 
FDA,  we  do  not  believe  the  Part  35 
licensee  should  be  required  to  reassay 
the  dosage.  Licensees  should  note  that, 
if  a  unit  dosage  has  been  changed  or 
manipulated  in  any  way,  it  is  no  longer 
considered  to  be  a  unit  dosage  and  will 
need  to  be  reassayed  before  it  is 
administered. 

Issue  3:  Can  Volumetric  Measurements 
Be  Used  To  Determine  the  Activity  of  a 
Dosage? 

Comment.  Commenters  asked  that  we 
clarify  whether  the  phrase  "combination 
of  measurements  and  calculations  ' 
would  allow  a  licensee  to  base  the 
administered  activity  on  the 
radioactivity  measurement  made  by  a 
manufacturer  (or  a  preparer),  with 
volume  measurement  and  calculation  by 
a  licensee.  Commenters  also  asked  that 
we  clarify  whether  the  term  "direct 
measurement"  means  that  the  activity  of 
the  dosage  must  be  based  on  a 
measurement  of  the  radioactivity. 

Response.  The  NRC  agrees  that  the 
terms  "direct  measurement"  and 
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"combination  of  measurements  and 
calculations"  in  the  proposed  rule  text 
needed  to  be  clarified.  In  the  final  rule, 
we  made  two  changes: 

1.  We  replaced  the  term  "direct 
measurement"  by  "direct  measurement 
of  radioactivity,"  and 

2.  We  added  an  alternate  method  for 
determining  dosage  by  using  the 
radioactivity  measured  by  a 
manufacturer  or  a  preparer,  with 
volume  measurement  and  calculation  by 
a  licensee. 

Issue  4:  Should  the  Administered 
Dosage  Be  Allowed  To  Deviate  From  the 
Prescribed  Dosage? 

Comment.  Commenters  reconunended 
that  we  delete  the  requirement  in 
§  35.63(d)  that  states:  "a  licensee  shall 
not  use  a  dosage  if  the  dosage  differs 
from  the  prescribed  dosage  by  more 
than  20  percent."  Many  commenters 
believed  that  this  was  an  overly 
prescriptive  requirement.  They  stated 
that  it  is  the  AU's  responsibility  to 
determine  the  proper  dosage  or  dosage 
range  for  patients. 

Response.  The  NRC  believes  that  the 
requirement  should  be  maintained  in 
the  final  rule  with  some  modification  to 
address  prescribed  dosage  ranges.  AUs 
are  responsible  for  prescribing  the 
dosage  or  dosage  range.  AUs  may 
prescribe  a  dosage  range  greater  than  20 
percent.  This  range  can  be  case  specific 
or  can  be  a  "blanket"  range  that  would 
cover  all  administrations  of  unsealed 
byproduct  material.  For  example,  the 
AU  could  establish  a  policy  where  all 
administered  dosages  may  deviate  from 
the  prescribed  dosage  by  plus  or  minus 
"XX "  percent. 

In  cases  where  the  AU  has  not 
prescribed  a  dosage  range,  we  believe 
that  the  regulation  should  allow  for 
some  deviation  from  the  prescribed 
dosage.  Without  this  20  percent 
"default"  range,  all  administered 
dosages  would  need  to  exactly  match 
the  prescribed  dosage  at  the  time  of 
administration.  We  believe  that  a  20 
percent  deviation  is  reasonable  in 
consideration  of  current  technology.  We 
have  not  allowed  a  deviation  outside  of 
the  prescribed  range  because  the  AU  has 
the  flexibility  of  establishing  the 
acceptable  range  under  this  provision. 

Issue  5:  Is  It  Necessary  To  Perform  a 
Decay  Correction  for  Long-Lived 
Radionuclides? 

Comment.  Commenters  asked  that  the 
rule  be  modified  so  that  licensees  are 
not  required  to  perform  a  decay 
correction  for  long-lived  radionuclides. 

Response.  The  NRC  does  not  believe 
that  the  rule  should  specify  when,  based 
on  half  life,  a  decay  correction  should 


be  performed.  We  believe  the  rule 
addresses  this  issue  by  permitting  a 
licensee  to  administer  a  dosage  if  the 
dosage  activity  is  within  20  percent  of 
the  prescribed  dosage  or  is  within  the 
prescribed  dosage  range.  This 
requirement  gives  the  licensee 
responsibility  for  determining  when  it  is 
appropriate  to  perform  a  decay 
correction.  In  the  case  of  a  long-lived 
radionuclide,  the  licensee  may  make  a 
determination  that  a  decay  correction  is 
not  needed  to  verify  that  the  dosage  is 
within  20  percent  of  the  prescribed 
dosage  or  is  within  the  prescribed  range 
because  of  the  long  half  life  of  the 
byproduct  material. 

Section  35.65,  Authorization  for 
Calibration,  Transmission,  and 
Reference  Sources 

Issue  1:  Are  Medical  Licensees 
Authorized  To  Receive  Calibration 
Sources  From  Licensees  That  Are 
Licensed  Under  §§  32.72  and  32.74? 

Comment.  A  commenter  asked  that 
this  section  be  revised  to  allow  licensees 
to  receive  calibration  and  reference 
sources  from  licensees  that  are  licensed 
under  §  32.72,  Manufacture, 
preparation,  or  transfer  for  commercial 
distribution  of  radioactive  drugs 
containing  byproduct  material  for 
medical  use  under  Part  35,  and  §  32.74, 
Manufacture  and  distribution  of  sources 
or  devices  containing  byproduct 
material  for  medical  use. 

Response.  NRC  has  added  a  new 
paragraph  (b)  to  address  the  issue  of 
whether  medical  use  licensees  can 
receive  calibration,  transmission,  and 
reference  sources  from  §  35.72  and/or 
§  32.74  licensees.  Paragraph  (a)  of  the 
current  regulations  has  been  reworded 
to  state  more  clearly  that  licensees  can 
receive  sealed  sources,  not  exceeding 
1.11  GBq  (30  mCi)  each,  manufactiued 
and  distributed  by  a  person  licensed 
under  §  32.74  of  diis  chapter  or 
equivalent  Agreement  State  regulations. 
A  new  paragraph  (b)  has  been  added  to 
allow  medical  use  licensees  to  receive 
sealed  sources,  not  exceeding  1.11  GBq 
(30  mCi)  each,  redistributed  by  a 
licensee  authorized  to  redistribute  the 
sealed  sources  manufactured  and 
distributed  by  a  person  licensed  under 
§  32.74  of  this  chapter,  providing  the 
redistributed  sealed  sources  are  in  the 
original  packaging  and  shielding  and  are 
accompanied  by  the  manufacturer's 
approved  instructions.  This  permits  the 
sources  to  be  received  from  any  licensee 
with  redistribution  authorization,  which 
codifies  current  practice. 


Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  inserted  the 
word  "transmission"  in  the  section  title. 
This  was  done  to  clarify  that  licensees 
may  receive,  possess  and  use 
transmission  sources  that  do  not  exceed 
the  quantity  limits  in  this  section. 

We  corrected  an  error  in  paragraphs 
(a)  and  (b).  Paragraph  (a)  should  have 
referred  to  "1.11  GBq  (30  mCij"  rather 
than  "1.11  kilobecquerel  (kBq)  (30 
mCi)"  and  paragraph  (b)  (final  rule 
paragraph  (c))  should  have  referred  to 
"0.56  GBq  (15  mCi)"  rather  than  "0.56 
MBq  (15  mCi)."  In  addition,  paragraph 
(c)  (final  rule  paragraph  (d))  was 
clarified.  Our  intent  is  to  allow  the 
licensee  to  receive,  possess,  and  use 
byproduct  material  with  a  half-life 
longer  than  120  days  provided 
individual  amounts  do  not  exceed  the 
smaller  of  7.4  MBq  (200  jiCi)  or  1000 
times  the  quantities  in  Appendix  B  of  10 
CFR  Part  30. 

Section  35.67,  Requirements  for 
Possession  of  Sealed  Sources  and 
Brachytherapy  Sources 

Issue  1;  When  Are  Leak  Tests  Required? 

Comment.  Some  conunenters  believed 
that  leak  tests  should  only  be  required 
if  a  radioactive  source  has  been  abused, 
misused,  or  retrieved  after  being  lost. 
Other  commenters  questioned  whether 
the  rule  requires  leak  testing  of  small 
check  sources.  In  addition,  some 
commenters  believed  that  soiuces 
should  be  leak  tested  annually.  Others 
supported  semiannual  leak  testing. 
Finally,  some  commenters  believed  the 
rule  should  not  require  a  licensee  to 
leak  test  certain  sources,  such  as  dry 
radionuclides  embedded  in  acrylic. 

Response.  Section  35.67(b)  contains 
the  leak  test  requirements  for  sealed 
sources.  The  NRC  believes  that  sealed 
sources  should  be  leak  tested 
semiannually  or  in  accordance  with  the 
interval  approved  by  the  Conunission  or 
an  Agreement  State  in  the  SSDR.  A 
semiannual  leak  testing  requirement  is 
consistent  with  recommendations  in 
ANSI-N542.  If  licensees  are  unsure 
whether  a  soiuce  meets  the  definition  of 
a  sealed  source,  they  should  reference 
the  SSDR.  This  registry  may  be  accessed 
at  http://www.hsrd.oml.gov/nrc/ssdr/ 
ssdrindx.htm. 

We  have  not  included  a  requirement 
for  a  soiu-ce  to  be  leak  tested  if  it  has 
been  "abused,  misused,  or  retrieved 
after  being  lost"  because  the  licensee  is 
responsible  for  assuring  that  the  dose 
limits  in  Part  20  are  not  exceeded,  If  the 
licensee  suspects  that  a  source  may  be 
leaking  or  could  have  been  damaged,  it 
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should  evaluate  whether  a  survey  (leak 
test)  should  be  performed. 

Paragraph  (f)  lists  the  sources  that  do 
not  need  to  be  leak  tested.  In  particular 
§  35.67(f)(3)  states  sources  containing 
3.7  MBq  (100  nCi)  or  less  of  beta  or 
gamma-emitting  material  or  0.37  MBq 
(10  |iCi)  or  less  of  alpha-emitting 
material  need  not  be  leak  tested.  If  a 
source  contains  less  than  this  quantity 
of  material,  a  leak  test  is  not  needed. 

We  believe  leak  tests  are  needed  for 
sources  such  as  dry  radionuclides 
embedded  in  acrylic  because  removable 
contamination  could  exist  due  to: 

1 .  Radioactivity  contained  at  the 
surface  of  the  acrylic; 

2.  Interaction  between  any  chemicals 
or  solvents  that  may  accidently  come 
into  contact  with  the  acrylic; 

3.  Aging  of  the  acrylic;  or 

4.  Radiation  damage  to  the  acrylic. 
(Note:  if  the  radioactivity  of  the  acrylic 
source  is  less  than  the  quantities  in 

§  35.67(f)(3),  leak  testing  would  not  be 
necessary.) 

For  example,  a  common  dose 
calibrator  source  which  is  embedded  in 
cast  epoxy  resin  matrix,  sometimes 
referred  to  as  an  "E  Vial,"  meets  the 
definition  of  a  sealed  source  and  would 
have  to  be  leak  tested  in  accordance 
with  the  requirements  in  this  section. 
However,  E  vials  containing  no  more 
than  3.7  MBq  (100  ^iCi)  of  a  gamma- 
emitting  material  are  exempt  from  leak 
testing  under  §  35.67(f)(3). 

Issue  2:  When  Should  an  Inventory  of 
Sealed  Sources  and  Brachytherapy 
Sources  Be  Performed? 

Comment.  Commenters  suggested  that 
inventories  of  sealed  sources  should  be 
performed  quarterly,  others  suggested 
semiannually,  as  in  the  proposed  rule. 
Other  commenters  believed  that  sealed 
sources  that  are  exempt  from  leak 
testing  should  not  be  subject  to 
inventory  requirements.  Another 
commenter  questioned  whether  extra 
brachytherapy  seeds  should  be  subject 
to  inventory  requirements. 

Response.  Sealed  soiu-ce  inventories 
should  be  performed  semiannually.  A 
review  of  events  where  sources  have 
been  lost  or  stolen  in  the  past  10  years 
indicated  that  quarterly  inventories 
would  not  have  had  a  significant  impact 
on  preventing  the  incidents.  The  change 
from  a  quarterly  frequency  to  a 
semiannual  frequency  would  reduce 
uimecessary  regulatory  biu^den  and 
radiation  exposure  for  individuals 
performing  the  inventories. 

The  NRC  believes  sealed  sources  that 
are  not  required  to  be  leak  tested  should 
be  inventoried  because  handling  sources 
listed  in  paragraph  (f)  would  not 
necessarily  be  considered  low  risk.  For 


the  same  reason,  extra  brachytherapy 
sources  should  be  inventoried.  If  one  of 
these  sources  were  lost  and  were  picked 
up  by  an  individual,  the  radiation  dose 
received  by  the  individual  may  exceed 
the  Part  2o'  limits. 

Issue  3:  What  Is  the  Appropriate  Time 
Period  for  Reporting  a  Leaking  Source? 

Comment.  A  commenter  suggested 
that  the  time  period  for  reporting  a 
leaking  source  should  be  changed  from 
"within  5  days"  to  "within  15  days." 

Response.  The  NRC  has  not  changed 
the  time  period  for  reporting  a  leaking 
source.  We  continue  to  believe  that  it  is 
important  to  inform  NRC  promptly 
when  a  licensee  discovers  that  a  source 
is  leaking. 

Issue  4:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  amended 
paragraph  (a)  to  delete  the  requirement 
to  maintain  a  copy  of  the  radiation 
safety  and  handling  instructions 
supplied  by  the  manufactiuer  for  the 
duration  of  source  use  because  it  was 
overly  prescriptive.  We  believe  that  this 
change  makes  the  regulation  more 
performance-based.  However,  deletion 
of  the  requirement  does  not  prohibit  the 
licensee  from  maintaining  the 
instructions. 

Paragraphs  (d)  through  (f)  were 
amended  by  replacing  the  term  'leakage 
test"  with  the  phrase  "leak  test.  '  This 
change  reflects  common  use  of  the  term 
"leak  test." 

Paragraph  (f)  was  revised  to  indicate 
clearly  that  a  stored  source  is  exempt 
from  the  leak  testing  requirements  in 
this  section,  regardless  of  the  length  of 
time  that  it  has  been  in  storage.  The 
current  rule  does  not  contain  a 
requirement  to  leak  test  stored  sources 
after  10  years.  The  provision  for  leak 
testing  after  10  years  was  added  to  the 
proposed  rule  because,  at  that  time,  we 
believed  that  leak  testing  was 
appropriate  given  the  time  of  storage 
and  the  potential  for  contamination.  At 
this  time,  we  do  not  think  this 
prescriptive  requirement  is  warranted 
because  the  licensee  must  test  each 
stored  soiuce  for  leakage  before  any  use 
or  transfer  unless  it  has  been  leak  tested 
within  6  months  before  the  date  of  use 
or  transfer. 

Section  35.69,  Labeling  of  Vials  and 
Syringes 

Issue  1:  Can  This  Section  Be  Deleted? 

Comment.  Conunenters  suggested  that 
this  section  should  be  deleted  because 
appropriate  labeling  is  the  standard  of 
medical  and  pharmacy  practice  and  is 


adequately  regulated  by  the  FDA,  the 
State  Boards  of  medicine  and  pharmacy, 
and  the  US  Pharmacopeia.  Syringe 
shields  can  be  used  to  maintain 
exposures  ALAIL^.  Under  certain 
circumstances.  svTinge  shields  can  be 
hazardous  to  patients  because  they 
could  obscure  subtle  visualization  of  the 
syringe  content. 

Response.  The  NRC  does  not  think 
this  section  should  be  deleted  in  its 
entirety.  In  addition,  we  do  not  believe 
that  this  requirement  duplicates  the 
requirements  of  the  FDA.  State  Boards 
of  Medicine  and  Pharmacy,  and  the  US 
Pharmacopeia,  The  labeling 
requirements  in  Part  35  are  limited  to 
two  very  specific  purposes:  to  provide 
information  to  physicians  or 
technologists  that  indicates  the  contents 
of  the  syringe  to  ensure  that  the 
administration  is  in  accordance  with  the 
written  directive:  and  to  warn  workers 
that  the  syringe  contains  byproduct 
material,  i.e,  radiation  protection  from 
the  medical  use  of  byproduct  material. 
Labeling  requirements  of  the  other 
organizations  have  different  purposes 
and.  consequently,  may  result  in 
different  information  on  the  labels.  Any 
other  labeling  that  contains  the  same 
information  required  by  this  section  is 
acceptable.  If  another  labeling 
requirement  does  not  specify  all  of  the 
information  required  by  §  35.69,  the 
additional  information  may  be  included 
on  that  label. 

We  deleted  the  requirement  for  the 
licensee  to  develop,  implement,  and 
maintain  written  procedures  for  labeling 
each  s\Tinge.  syringe  shield,  or  vial 
shield  that  contains  a 
radiopharmaceutical  and  for  shielding 
vials  and  s\Tinges.  We  also  deleted  the 
requirement  to  provide  individuals  with 
instructions  on  these  procedures  Both 
requirements  have  been  deleted  because 
we  believe  the  rule  should  focus  on 
labeling  the  vial  or  svTinge.  rather  than 
on  procedures. 

Syringe  or  vial  shields  can  be  used  to 
maintain  exposures  ALARA  However, 
we  believe  licensees  should  have 
flexibility  to  determine  whether  syxinge 
or  vial  shields  should  be  used.  Thus,  we 
have  deleted  the  requirements  to  shield 
the  syringe  or  vial.  However,  deletion  of 
the  requirement  does  not  prohibit  the 
licensee  from  using  syringe  or  vial 
shields.  When  syringe  shields  or  vial 
shields  are  used  by  a  licensee,  the  final 
rule  requires  the  licensee  to  label  the 
shields. ~if  the  label  on  the  syringe  or 
vial  is  not  visible. 
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Section  35.70,  Surveys  for  Ambient 
Radiation  Exposure  Rate 

Issue  1:  Is  This  Section  Needed? 

Comment.  Some  commenters  did  not 
believe  this  section  was  needed  because 
it  was  up  to  the  licensee,  through  the 
RSO,  to  ensure  radiation  safety.  Some 
commenters  agreed  that  surveys  should 
only  be  required  when  byproduct 
material  requiring  a  written  directive  is 
used.  Other  commenters  believed  that 
the  rule  should  require  surveys  of  all 
areas  where  byproduct  material  is  used. 

Response.  This  section  is  needed  to 
ensure  that  a  radiation  survey  is 
conducted  in  areas  where  unsealed 
byproduct  material  that  requires  a 
written  directive  was  prepared  or 
administered.  The  NRC  believes  that  a 
radiation  survey,  at  the  end  of  each  day, 
should  be  required  in  Part  35  because 
patients  and  other  individuals  could  be 
present  near  a  nuclear  medicine  or 
radiation  therapy  department.  Without 
surveying  ambient  radiation  levels,  it  is 
possible  for  patients  or  other 
individuals  to  receive  unnecessary  or 
excessive  radiation  exposures. 

In  order  to  make  the  rule  more  risk- 
informed,  we  do  not  believe  all  areas 
need  to  be  surveyed.  However,  licensees 
must  be  prepared  to  show  compliance 
with  the  public  and  occupational  dose 
limits  in  Part  20. 

Issue  2:  When  Should  Surveys  Be 
Performed? 

Comment.  Some  conunenters  believed 
that  surveys  should  be  performed  after 
preparation  or  administration  of 
byproduct  material,  rather  than  at  the 
end  of  the  day.  Some  opposed  removing 
the  existing  requirements  to  survey 
areas  where  radiopharmaceuticals  or 
waste  is  stored  and  to  survey  for 
removable  contamination.  Finally,  one 
commenter  asked  that  the  NRC  clarify 
whether  the  requirement  for  surveys  in 
paragraph  (b)  applies  only  to  patients' 
rooms  or  whether  it  also  applies  to  the 
area  where  the  patient's  dosage  was 
prepared. 

Response.  The  general  survey 
requirements  are  in  Part  20.  In  addition 
to  these  requirements,  the  NRC  believes 
that  medical  use  licensees  should  be 
required  to  perform  radiation  surveys  at 
the  end  of  the  day  in  areas  where 
unsealed  byproduct  material  requiring  a 
written  directive  was  prepared  for  use 
or  administered.  A  medical  use  licensee, 
such  as  a  hospital,  prepares  and 
administers  byproduct  material  to 
multiple  patients  or  human  research 
subjects  throughout  the  day.  If  a  survey 
were  required  after  each  preparation  or 
administration  of  byproduct  material, 
there  would  be  a  significant  increase  in 


the  licensee's  burden  to  comply  with 
this  requirement  without  an  associated 
safety  benefit.  We  believe  that  a  survey 
at  the  end  of  each  day  of  use  is  sufficient 
to  detect  elevated  radiation  levels.  If 
elevated  levels  are  detected,  corrective 
action,  if  warranted,  could  be  taken. 
However,  licensees  always  have  the 
flexibility  of  performing  more  frequent 
surveys. 

We  do  not  believe  a  requirement  for 
weekly  surveys  for  removable 
contamination  is  needed  because 
licensees  are  required  to  show 
compliance  with  public  and 
occupational  dose  limits  in  Part  20  of 
this  chapter.  In  addition,  the  licensee 
will  need  to  be  able  to  show  compliance 
with  Part  20,  Subpart  F.  Surveys  and 
Monitoring. 

We  have  clarified  paragraph  fb)  to 
indicate  that  the  licensee  does  not  need 
to  perform  the  surveys  required  by 
paragraph  (a)  of  this  section  in  areas 
where  patients  or  human  research 
subjects  are  confined  when  they  cannot 
be  released  under  §  35.75.  In  this  case, 
the  licensee  must  be  prepared  to  show 
compliance  with  the  Part  20 
requirements. 

Section  35.75.  Release  of  Individuals 
Containing  Radiopharmaceuticals  or 
Implants 

Issue  1 :  Should  Any  Changes  Be  Made 
to  the  Criteria  for  Release  of  Individuals 
Containing  Pharmaceuticals  or 
Implants? 

Comment.  Some  commenters 
supported  the  dose-based  release 
criteria  in  the  proposed  rule,  while 
others  asked  that  the  criteria  be  revised. 
Those  commenters  that  supported  the  5 
mSv  (0.5  rem)  release  limit  believed  that 
§  35.75  provided  regulatory  relief  to  the 
medical  profession  without  an 
associated  increase  in  radiation  risk  to 
the  public.  These  commenters 
recognized  that  one  of  the  major 
obstacles  to  allowing  the  release  of 
individuals  in  accordance  with  §  35.75 
is  a  possible  increase  in  radiation  alarms 
at  landfills.  However,  they  believed  the 
issue  of  landfill  alarms  should  be 
addressed  in  other  ways,  such  as  raising 
the  threshold  for  the  alarms  to  a  "more 
practical"  level,  rather  than  revising  the 
release  criteria  in  §  35.75.  Commenters 
also  indicated  that  several  studies  had 
been  conducted  that  indicated  that 
radiation  exposures  to  family  members 
from  released  patients  were  less  than 
the  5  mSv  (0.5  rem)  limit.  As  a  result, 
they  asked  that  NRC  reevaluate 
information  provided  in  the  guidance 
associated  with  this  requirement. 

Other  commenters  asked  that  the 
release  criteria  be  revised  because  they 


believed  that  the  criteria  were  based 
solely  on  economics  and  not  on 
radiation  risk.  They  were  also 
concerned  that  household  waste  from  an 
individual  who  had  been  released  ft-om 
the  hospital  could  be  contaminated  and 
could  trigger  radiation  alarms  at 
landfills.  This  situation  would  affect 
State  radiation  protection  programs 
because  the  States  would  have  to 
investigate  incidents  in  which  the 
alarms  had  been  activated. 

Response.  The  NRC  does  not  believe 
that  any  changes  are  needed  to  this 
section  as  a  result  of  the  public 
comments.  We  acknowledge  that  some 
States  have  reported  an  increase  in  the 
number  of  alarms  at  landfills.  However, 
we  have  no  documentation  indicating 
that  the  exposure  rates  to  the  maximally 
exposed  individuals  have  exceeded  the 
dose  limit  in  §  35.75.  The  NRC  does  not 
have  regulatory  jurisdiction  over  the 
landfill  operators,  nor  over  the  alarm  set 
points  for  radiation  detectors  at 
landfills.  However,  we  do  encourage 
continued  communication  between 
regulatory  bodies  and  landfill  operators 
to  resolve  this  issue. 

We  believe  that  the  release  criteria 
provide  licensees  with  needed 
flexibility  in  program  management.  A 
dose  limit  of  5  mSv  (0.5  rem)  to 
individuals  knowingly  exposed  while 
voluntarily  helping  in  the  care,  support, 
and  comfort  of  patients  provides 
adequate  protection  of  these 
individuals.  In  addition,  licensees  are 
required  to  provide  instructions  to  the 
released  individual,  or  the  individual's 
parent  or  guardian,  on  actions 
recoirunended  to  maintain  doses  to 
other  individuals  as  low  as  reasonably 
achievable  (ALARA)  if  the  total  effective 
dose  equivalent  to  any  other  individusd 
is  likely  to  exceed  ImSv  (0.1  rem). 
Licensees  should  consider  this  latter 
provision  regarding  instructions  on 
maintaining  exposures  ALARA  in 
situations  where  the  individual  has 
been  released  imder  §  35.75  but  remains 
hospitalized  for  other  reasons.  In  this 
case,  the  maximally  exposed  individual 
may  be  a  member  of  the  licensee's  staff. 
The  dose  limit  of  5  mSv  (0.5  rem)  to 
individuals  comforting  patients  is 
consistent  with  the  recommendations  of 
the  NCRP  and  the  International 
Commission  on  Radiological  Protection 
(ICRP).  For  additional  information  on 
the  background  of  this  section,  refer  to 
62  FR  4120  (January  29, 1997). 

Finally,  we  reco^ize  that  the  values 
presented  in  NUREG-1556,  Volume  9, 
for  release  of  patients  are  based  on  some 
conservative  values.  The  licensee  may 
use  case-specific  information  in  place  of 
the  values  used  in  the  guidance 
dociunent. 
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Issue  2:  What  Other  Changes  Were  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  In  paragraph  (b),  the  term 
"breast  feeding  infant"  was  replaced 
with  the  term  "nursing  infant."  This 
was  done  to  maintain  consistency 
within  Part  35.  Paragraph  (d)  was 
revised  to  state  that  records  of  the 
instructions  provided  to  breast-feeding 
females  should  be  made  in  accordance 
with  §  35.2075(b)  rather  and 
§  35.2075(c}.  This  change  was  needed 
because  of  a  change  in  the  codified  text 
of  §  35.2075.  For  additional  information 
refer  to  the  discussion  of  §  35.2075. 

Section  35.80,  Provision  of  Mobile 
Medical  Service 

Issue  1:  Should  Mobile  Medical  Service 
Licensees  Be  Allowed  To  Operate  Under 
Reciprocity  in  Other  Regulatory 
Jurisdictions? 

Comment.  Commenters  indicated  that 
mobile  medical  services  are  currently 
operating  under  reciprocity  in  some 
States.  Some  Agreement  States 
indicated  they  do  not  allow  medical 
licensees  to  operate  under  reciprocity, 
while  other  Agreement  States  said  they 
permit  mobile  medical  services  to  come 
to  their  State  vmder  reciprocity. 

Response.  Agreement  States  have  the 
flexibility  of  determining  whether  they 
will  issue  mobile  medical  licenses  and 
whether  they  will  allow  NRC  or  other 
State  licensees  to  operate  in  their  State 
under  reciprocity.  Under  reciprocity,  an 
Agreement  State  may  allow  a  specific 
licensee  from  another  Agreement  State 
(or  the  NRC)  to  work  within  the 
Agreement  State  without  requiring  the 
licensee  to  obtain  a  license  in  that  State. 
Similarly,  under  reciprocity,  a  specific 
licensee  from  an  Agreement  State  may 
work  in  NRC  jurisdictions,  provided  the 
requirements  in  10  CFR  150.20, 
Recognition  of  Agreement  State 
Licensees,  are  met.  Specifically,  NRC 
allows  Agreement  State  mobile  medical 
service  licensees  to  operate  in  areas 
imder  NRC  jurisdiction  provided  they 
comply  with  all  the  requirements  in 
§  150.20,  including  submittal  of  the 
information  required  in  that  section. 

Issue  2:  Should  NRC  Allow  Byproduct 
Material  To  Be  Delivered  to  a  Client's 
Address  of  Use? 

Comment.  A  commenter 
recommended  that  the  NRC  permit 
byproduct  material  to  be  delivered  to 
the  client's  address. 

Response.  Byproduct  material  may 
only  be  transferred  to  an  NRC  or 
Agreement  State  licensee  because  the 
licensee  is  responsible  for  the  safe 
handling  of  the  material.  In  almost  all 


cases,  the  client  is  neither  an  NRC  nor 
an  Agreement  State  licensee.  Therefore, 
the  material  must  only  be  transferred  to 
the  licensed  mobile  medical  service. 
Byproduct  material  may  be  delivered  to 
the  mobile  medical  service  licensee  at 
the  mobile  site  (i.e..  mobile  van)  if  the 
byproduct  material  is  secured  against 
unauthorized  removal  (§§20.1801  and 
20.1802). 

Issue  3:  What  Checks  Should  Be 
Performed  on  Instruments  Used  To 
Measure  the  Activity  of  Unsealed 
Byproduct  Material  at  a  Client's 
Address? 

Comment.  A  commenter 
recommended  that  the  check  for 
instrument  operation  at  the  client's 
address  be  limited  to  a  constancy  check. 

Response.  Licensees  must  check  the 
operation  of  instruments  used  to 
measure  the  activity  of  unsealed 
byproduct  material  to  ensure  that  the 
instrument  is  functioning  properly.  This 
section  was  revised  to  require  that 
licensees  check  instruments  used  to 
measiu-e  the  activity  of  unsealed 
byproduct  material  for  constancy  before 
medical  use  at  each  client's  address  or 
on  each  day  of  use,  whichever  is  more 
frequent.  In  the  case  of  a  mobile  medical 
service,  we  believe  that  a  constancy 
check  must  be  performed  to  ensure  that 
the  instrument  is  functioning  properly. 
The  need  for  additional  testing  on  the 
instruments  is  determined  by  how  the 
licensee  addresses  compliance  with 
§35.60. 

Issue  4:  Is  it  Necessary  To  Check  a 
Survey  Instrument  With  a  Dedicated 
Check  Soujce? 

Comment.  A  commenter 
recommended  that  the  requirement  to 
check  the  survey  instrument  with  a 
dedicated  check  source  be  deleted 
because  this  check  was  no  longer 
included  in  §35.61. 

Response.  The  NRC  does  not  believe 
that  the  requirement  to  check  survey 
instruments  with  a  dedicated  check 
sovu"ce  should  be  deleted  from  §  35.80. 
While  we  have  deleted  the  requirement 
from  §  35.61.  we  believe  it  is  needed  in 
§  35.80  because  there  is  a  greater 
likelihood  that  a  siu^ey  instrument  in  a 
mobile  unit  may  become  damaged  or 
uncalibrated  as  a  result  of  extensive 
movement. 

Issue  5:  Do  Mobile  Medical  Service 
Licensees  Need  To  Collect 
Contaminated  Waste  Generated  by 
Patients  After  Administration  of  the 
Byproduct  Material? 

Comment.  A  commenter  asked  that 
NRC  clarify  whether  mobile  medical 
service  licensees  need  to  retxim  to  the 


client's  address  to  collect  contaminated 
waste  generated  by  patients  after  the 
administration  of  the  byproduct 
material. 

Response.  The  mobile  medical  service 
licensee  does  not  need  to  return  to  the 
client's  address  to  collect  contaminated 
waste  generated  by  the  patient  after  the 
administration.  The  waste  is  no  longer 
considered  under  the  licensee's  control 
because  the  patient  would  have  been 
released  from  licensee  control  under 
§35.75. 

Issue  6:  What  Other  Changes  Were  Made 
Between  the  Proposed  and  Final  Rule? 

Response.  The  NRC  amended  this 
section  to  use  the  term  "mobile  medical 
service"  rather  than  "mobile  service"  to 
indicate  clearly  that  the  provisions  in 
this  section  only  apply  to  medical  use 
In  addition,  in  paragraphs  (a)(1)  through 
(a)(4),  "client's  address  of  use"  was 
replaced  by  "client's  address."  which  is 
defined  in  §  35.2.  This  was  done  to 
recognize  that  mobile  medical  service 
mav  be  provided  at  an  area  of  use  or  a 
temporar\'  job  site.  (Area  of  use  is 
defined  as  a  portion  of  an  address  of  use 
that  has  been  set  aside  for  the  purpose 
of  receiving,  preparing,  using,  or  stormg 
byproduct  material.) 

Paragraph  (a)(1)  was  also  amended  by 
replacing  the  term  "each  entity"  with 
the  phrase  "the  licensee  and  the  client." 
We  believe  this  more  clearly  states  our 
intent  that  the  mobile  medical  service 
obtain  a  letter  from  each  client  that 
delineates  the  authority  and 
responsibility  of  the  licensee  and  the 
chent. 

Paragraph  (a)(2)  was  amended  to 
clarify  that  the  instruments  referred  to 
in  this  paragraph  refer  to  those 
instruments  used  to  measure  the  activity 
of  unsealed  bvproduct  material. 

In  paragrapii  (b),  ""the  client's  address 
of  use"  was  replaced  by  "the  client   " 
This  was  done  to  clarify  that  byproduct 
material  cannot  be  delivered  to  the 
client  unless' the  client  has  a  license 
allowing  possession  of  the  byproduct 
material. 

Section  35.92,  Decay-In-Storage 

Issue  1:  Should  This  Section  Be 
Moved  to  Part  20? 

Comment.  Commenters  believed  that 
decav-in-storage  should  be  addressed  in 
Part  20  rather  than  in  Part  35. 

Response.  Part  20  provides  the 
general  requirements  for  various  waste 
disposal  methods,  including  the  decay- 
in-storage  method.  Currently,  detailed 
procedures  for  decay-in-storage  are  in 
license  conditions,  the  NRC  believes 
the  specific  provisions  for  decay-in- 
storage  that  apply  to  a  medical  licensee 
should  be  codified  in  Part  35. 
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Issue  2:  Should  the  Rule  Continue  To 
Require  That  Byproduct  Material  Be 
Held  for  10  Half-Lives  Before  Disposal 
As  Nonradioactive  Material? 

Comment.  Commenters  were  divided 
in  response  to  the  NRC"s  request  for 
specific  comment  on  whether  byproduct 
material  should  be  held  for  a  minimum 
of  10  half-lives.  Commenters  in  favor  of 
retaining  the  requirement  believed  that 
it  would  help  ensure  that  the  waste  is 
not  prematurely  disposed  of  as 
nonradioactive  material  due  to  human 
error  or  instrumentation  malfunction. 
They  also  believed  that  licensees  may 
not  have  adequate  survey  instruments  to 
survey  low-energy  beta  emitters,  such  as 
sulfur-35  (S-35). ' 

Commenters  supporting  the  deletion 
of  the  requirement  indicated  that 
holding  tJie  byproduct  material  for  10 
half-lives  was  in  no  way  a  guarantee 
that  the  waste  could  be  disposed  of  as 
nonradioactive  material.  They  believed 
that  deletion  of  the  requirement  to  hold 
the  material  for  10  half-lives  would 
improve  sanitar>'  conditions  and 
provide  for  more  efficient  use  of  storage 
space.  Finally,  they  indicated  that 
although  S-35  is  difficult  to  detect  with 
a  survey  instrument,  S-35  is  not  a 
component  in  any  FDA-approved 
radiopharmaceutical  for  routine  use. 

Response.  The  NRC  has  not  included 
a  requirement  in  the  final  rule  to  hold 
byproduct  material  for  10  half-lives 
before  disposing  of  the  material  as 
nonradioactive  material.  We  do  not 
believe  this  requirement  is  needed  in 
light  of  the  requirement  in  paragraph 
(a)(1)  that  precludes  disposal  of 
byproduct  material  without  regard  to  its 
radioactivity  until  radiation  levels 
adjacent  to  the  material  do  not  exceed 
background  levels. 

Issue  3:  Does  the  Requirement  To 
Obliterate  Radiation  Labels  Only  Apply 
to  the  Outermost  Container,  Especially 
if  the  Material  Will  Be  Handled  as 
Biohazardous  Material? 

Comment.  A  commenter  questioned 
whether  the  obliteration  of  radiation 
labels  is  only  required  on  the  outermost 
container.  Specifically,  the  commenter 
asked  whether  labels  needed  to  be 
defaced  on  inner  containers  if  the  label 
on  the  outer  container  had  been  defaced 
and  the  inner  label  was  not  visible. 

Response.  NRC  revised  the  text  in 
paragraph  (a)(2)  to  require  that  all 
radiation  labels  be  removed  or 
obliterated,  except  for  radiation  labels 
on  materials  that  are  within  containers 
and  that  will  be  managed  as  biomedical 
waste  after  they  have  been  released  from 
the  licensee.  All  radiation  labels  must 
be  removed  or  obliterated  from  outer 


containers  once  the  radioactivity  can 
not  be  distinguished  from  the 
background  level.  Radiation  labels  on 
biomedical  waste  (e.g.,  sharps 
containers  or  individual  needles  and 
svringes)  do  not  have  to  be  removed  or 
obliterated  due  to  the  associated 
biohazard  of  retrieving  such  material 
from  the  outer  container.  Also,  in  many 
cases,  the  waste  barrels  containing 
biomedical  waste  will  be  incinerated. 

Issue  4:  What  Type  of  Byproduct 
Material  May  Be  Held  for  Decay-In- 
Storage? 

Comment.  A  commenter  asked 
whether  radioactive  "seeds"  can  be  held 
for  decay-in  storage. 

Response.  The  final  rule  allows  a 
licensee  to  hold  byproduct  material 
with  a  physical  half-life  of  less  than  120 
days  for  decav-in-storage  before  disposal 
without  regard  to  its  radioactivity.  If  a 
"seed"  contains  byproduct  material 
with  a  half-life  of  less  than  120  days, 
this  provision  applies. 

Issue  5:  Were  There  Any  Other  Changes 
Made  Between  the  Proposed  and  Final 
Rule? 

Response.  Yes.  Paragraph  (a)  was 
revised  to  indicate  clearly  that  the 
provisions  in  this  section  pertain  only  to 
disposal  of  the  material  without  regard 
to  its  radioactivity.  Licensees  must 
continue  to  comply  with  any  other 
regulations  that  pertain  to  disposal  of 
the  material  (e.g..  Environmental 
Protection  Agency  and  State  biomedical 
waste  regulations). 

Subpart  D — Unsealed  Byproduct 
Material — Written  Directive  Not 
Required 

General  Comments 

Issue  1:  What  Are  the  Correct  Titles  for 
Subparts  D  and  E? 

Comments.  Commenters 
recommended  renaming  Subparts  D  and 
E  to  avoid  use  of  the  terms  "low  dose" 
and  "high  dose."  A  commenter 
recommended  renaming  these  sections: 
Subpart  D — Unsealed  Byproduct 
Material — Written  Directive  Not 
Required  and  Subpart  E — Unsealed 
Bvproduct  Material — Written  Directive 
Required. 

Response.  The  NRC  agrees  that  the 
titles  of  Subparts  D  and  E  should  be 
renamed  to  avoid  use  of  the  terms  "low 
dose"  and  "high  dose."  Subparts  D  and 
E  in  the  final  rule  have  been  renamed 
to  use  the  requirement  for  a  "wrritten 
directive"  as  the  basis  for  associating 
the  use  of  the  material  to  radiation  risk. 
The  new  titles  are  Subpart  D — Unsealed 
Byproduct  Material — Written  Directive 
Not  Required  and  Subpart  E — Unsealed 


Byproduct  Material — Written  Directive 
Required. 

Issue  2:  Are  the  Regulations  in  Part  35 
(except  the  training  and  experience 
requirements)  Needed? 

Comment.  Commenters  proposed 
removing  the  regulations  for  diagnostic 
nuclear  medicine,  except  for  the 
training  and  experience  requirements, 
from  Part  35.  The  commenters  believed 
that  properly  trained  physicians,  with 
the  assistance  of  other  associated 
nuclear  medicine  health  care  providers 
and  the  standards  of  radiation 
protection  in  Part  20,  are  all  that  are 
necessary  to  protect  the  public  health 
and  safety  adequately. 

Response.  During  the  development  of 
the  proposed  rule,  the  NRC  eliminated 
requirements  in  the  current  Part  35  that 
are  contained  elsewhere  in  the 
Commission's  regulations,  such  as  the 
radiation  protection  requirements  in 
Part  20.  Part  35  licensees  will  need  to 
comply  with  these  requirements,  such 
as  the  ALARA  provisions  in  Part  20,  but 
we  believe  there  is  no  need  to  duplicate 
requirements. 

Part  20  contains  general  radiation 
protection  requirements  applicable  to 
all  licensees;  Part  35  contains 
requirements  specific  to  medical  use 
licensees.  While  some  commenters 
believe  that  Part  35  should  not  contain 
any  requirements  associated  with  low 
risk  procedures,  certain  radiation 
protection-related  requirements  specific 
to  medical  use  are  needed  in  Part  35 
because  of  their  contribution  to  risk 
reduction.  For  example,  the  final  rule 
retains  requirements  to  perform  quality 
control  tests  on  instrumentation  used  to 
measure  the  radioactivity  of  patient 
dosages  before  admmistration.  These 
regulations  are  necessary  to  provide 
high  confidence  that  the 
instrumentation  used  to  measure 
dosages  is  operating  properlv. 

In  other  cases,  more  specific 
requirements  were  kept  in  Part  35  where 
justified  by  risk.  The  majority  of  those 
requirements  deal  with  the  therapeutic 
uses  of  sealed  radioactive  material.  We 
believe  that  the  requirements  in  the 
final  rule  are  necessary,  in  addition  to 
the  requirements  in  Part  20,  to  ensure 
that  the  dosage  administered  to  a  patient 
is  as  prescribed  by  the  AU  and  to  ensure 
protection  of  workers  and  the  public. 

Issue  3:  Should  the  Requirements  for 
Diagnostic  and  Therapeutic  Uses  of 
Unsealed  Byproduct  Materials  for 
Medical  Use  Be  Combined? 

Comment.  A  commenter  believed  that 
the  proposed  rule  intermingled 
requirements  for  diagnostic  and 
therapeutic  nuclear  medicine  and  failed 
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to  provide  a  regulatory  scheme 
appropriate  to  each. 

Response.  Early  in  the  rulemaking 
process,  the  NRC  considered  structuring 
the  rule  to  have  completely  "stand- 
alone" subparts  for  each  type  of  medical 
use.  However,  under  this  approach, 
there  would  have  been  significant 
duplication  of  the  requirements  which 
would  make  the  entire  rule 
unnecessarily  voluminous.  For  excimple, 
if  we  took  this  approach,  each  subpart 
would  have  had  a  section  that  addressed 
when  a  license  was  needed,  criteria  for 
amending  a  license,  or  RSO 
qualifications. 

We  have  structured  the  rule  so  that 
Subparts  A,  B,  C,  L.  M.  and  N  contain 
the  requirements  that  apply  to  all 
licensees.  Subparts  D.  E.  F,  G,  H.  and  K 
contain  the  requirements  that  apply  to 
a  particular  modality,  e.g..  Subpart  D 
provides  specific  requirements  for  the 
use  of  unsealed  byproduct  material 
which  does  not  require  a  written 
directive,  and  Subpart  E  contains  the 
requirements  for  the  use  of  unsealed 
byproduct  material  which  requires  a 
written  directive.  The  subpeirts  for  each 
type  of  use  also  contain  the  specific 
training  and  experience  requirements 
for  the  AU. 

Section  35.100.  Use  of  Unsealed 
Byproduct  Material  for  Uptake.  Dilution, 
and  Excretion  Studies  for  Which  a 
Written  Directive  Is  Xot  Required 

Issue  1:  Why  Doesn't  the  NRC  Eliminate 
or  Reduce  the  Regulation  of  Certain 
§35.100  Materials? 

Comment.  A  commenter 
recommended  eliminating  or  reducing 
regulation  of  materials  in  §  35.100  with 
extremely  low  doses  (e.g..  35  nCi  of  I- 
125  iothalamate,  10  ^Ci  of  iodine-125 
(1-125)  albumin  and  1  nCi  of  cobah-57 
(Co-57)  cyanocobalamin)  because 
medical  use  of  these  materials  involves 
minimal  risk. 

Response.  The  NRC  does  not  believe 
that  the  requirements  for  the  medical 
use  of  byproduct  material  described  in 
§  35.100  should  be  eliminated.  If  this 
material  is  not  handled  safely,  the 
public  or  occupationally  exposed 
individuals  could  receive  an  exposure 
in  excess  of  the  Part  20  dose  limits. 
However,  we  have  reduced  some 
regulatory  requirements  that  apply  to 
this  type  of  use,  e.g.,  the  requirements 
in  §§  35.24,  35.61,  35.92,  and  35.290  of 
the  final  rule.  Explanations  for  these 
changes  can  be  found  in  the  discussions 
of  the  respective  sections. 


Issue  2:  Should  §§  35.100  and  35,200  Be 
Combined  Because  the  Procedures 
Performed  in  Both  Modalities  Do  Not 
Require  a  Written  Directive? 

Comment.  A  commenter  suggested 
that  the  two  types  of  studies  listed 
under  Subpart  D  in  the  proposed  rule  in 
§§  35.100  and  35.200  should  be 
combined  into  one  category,  "unsealed 
byproduct  material  for  which  a  written 
directive  is  not  required  " 

Response.  Early  in  the  development  of 
the  proposed  rule,  the  NRC  considered 
combining  these  two  categories  into  one 
section.  We  did  not  do  so  because  we 
believe  that  the  training  and  experience 
requirements  for  individuals  using 
byproduct  material  for  imaging  and 
localization  should  be  more  rigorous 
than  such  requirements  for  individuals 
who  only  use  unsealed  byproduct 
material  for  uptake,  dilution,  and 
excretion  studies.  This  is  because  AUs 
using  unsealed  material  under  §  35.200 
are  allowed  to  compound 
radiopharmaceuticals  and.  in  general, 
are  handling  multiple  types  of 
radionuclides  at  higher  activity  levels 
than  users  performing  uptake,  dilution, 
and  excretion  studies. 

Issue  3:  Is  the  Reference  in  §  35.100(b) 
Referring  to  §  35.292  Correct? 

Comment.  A  Commenter  Suggested 
the  Cross  Reference  in  §  35.100(b)  to 
§  35.292  Should  Be  §  35.290. 

Response.  The  cross  reference  in 
§  35.100(b)  of  the  proposed  rule  to  an 
individual  who  meets  the  criteria  to 
become  an  AU  for  use  of  unsealed 
byproduct  material  for  imaging  and 
localization  is  correct.  The  requirements 
in  the  proposed  §  35.292  were  moved  to 
§  35.290  in  the  final  rule,  so  §  35.100(b) 
now  references  §  35.290.  The  NRC  also 
added  a  reference  to  §  35.390.  Sections 
35.292  and  35.390  in  the  final  rule  give 
physicians  authorization  to  prepare 
radioactive  drugs  using  generators  and 
reagent  kits.  AUs  qualified  under  the 
final  §  35.190  (proposed  §  35.290)  do  not 
have  this  type  of  authorization. 

Issue  4:  Why  Aren't  FDA-Approved  IND 
Pharmacokinetic  Studies  Addressed  in 
the  Proposed  Rule? 

Comment.  A  commenter  stated  that 
the  proposed  rule  did  not  recognize 
pharmaceutical  companies  that  do  not 
have  a  10  CFR  Part  35  license  but  label 
compounds  with  byproduct  material 
and  transfer  them  to  specific  licensees 
for  use  in  FDA-approved  IND 
pharmacokinetic  studies.  This 
commenter  proposed  addition  of  a  new 
§  35.100(c)  to  address  this  issue. 

Response:  The  final  rule  addresses 
this  comment  and  other  omissions  in 


the  proposed  rule.  The  proposed  rule 
did  not  recognize  pharmaceutical 
companies  who  do  not  have  a  Part  32 
license  but  who  label  compounds  with 
byproduct  materials  and  transfer  them 
to  a  specific  licensee  for  use  in  FDA- 
approved  IND  studies  The  proposed 
rule  also  did  not  recognize  the  use  of 
unsealed  byproduct  material  obtained 
from  an  NRC  or  Agreement  State 
licensee  in  accordance  with  an  RDRC 
protocol.  Finally.  §  35.100  in  the 
proposed  rule  did  not  allow  specific 
medical  use  licensees,  who  do  not  have 
individuals  qualified  under  §§  35.292, 
35.55.  35.920,  or  35.980,  to  prepare 
unsealed  byproduct  material  in 
accordance  with  an  RDRC  or  IND 
protocol  accepted  by  FDA  for  use  in 
research.  These  omissions  in  the 
proposed  rule  unduly  restricted  labeling 
and  transfer  of  unsealed  byproduct 
material  to  Part  35  licensees.  New- 
paragraphs  (c)  and  (d)  have  been  added 
to  §§  35.100  and  35.200  of  the  final  rule 
to  address  all  of  these  situations 

Section  35.190.  Training  for  Uptake. 
Dilution,  and  Excretion. 

Issue  1:  Is  It  Necessary-  for  Physicians 
Using  Byproduct  Materials  Under 
§  35.100  To  Be  Board  Certified  in 
Nuclear  Medicine? 

Comment.  A  commenter  believed  that 
there  should  be  an  alternative  training 
and  experience  pathway  for  individuals 
who  are  not  full  board  certified  nuclear 
medicine  physicians,  but  would  like  to 
become  an  AU  for  materials  authorized 
under  §35.100. 

Response  The  final  rule  contains 
three  pathways  for  individuals  to 
become  AUs  for  material  under 
§  35.100.  The  first  pathway.  §  35.190(a). 
requires  a  physician  to  be  certified  by  a 
board  recognized  by  NRC.  The  second 
pathway.  §  35.190(b).  allows  AUs. 
qualified  under  §§  35.290.  35.390.  or 
equivalent  Agreement  State 
requirements,  to  use  byproduct  material 
under  §35  100  The  third  pathway. 
§  35.190(c),  requires  that  the  physician 
complete  60  hours  of  training  and 
experience  in  basic  radionuclide 
handling  techniques  applicable  to  the 
medical  use  of  unsealed  byproduct 
material  for  uptake,  dilution,  and 
excretion  studies.  The  60  hours  includes 
classroom  and  laboratory  training  and 
work  experience. 

Issue  2:  Were  There  Any  Other  Changes 
Made  Between  the  Proposed  and  Final 
Rule? 

Response:  Yes  The  training  and 
experience  requirements  that  were  in 
the  proposed  §  35.290  were  moved  to 
§  35.190  in  the  final  rule,  This  is 
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discussed  in  greater  detail  under  the 
general  discussion  on  training  and 
experience  located  at  the  beginning  of 
this  section  of  the  SUPPLEMENTARY 
INFORMATION. 

Section  35.200.  Use  of  Unsealed 
Byproduct  Material  for  Imaging  and 
Localization  Studies  for  Which  a 
Written  Directive  Is  Not  Required 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  The  Proposed 
and  Final  Rule? 

Response.  Yes.  Paragraphs  (c)  and  (d) 
were  added  to  this  section  in  the  final 
rule.  These  changes  are  identical  to  the 
changes  made  to  §  35.100.  The  reasons 
for  these  additions  are  in  the  discussion 
of  §35.100.  Issue  4. 

Section  35.204,  Permissible 
molybdenum-99  Concentration 

Issue  1:  Why  Is  It  Necessary  for  NfRC 
Regulations  To  Address  molybdenum- 
99  (Mo-99)  Concentrations? 

Comments.  Conunenters  argued  for 
eliminating  this  section  because  U.S. 
Pharmacopeia  (USP)  and  FDA  standards 
already  address  this  area.  Another 
commenter  believed  that  the  proposed 
requirements  were  excessive  and 
unnecessary.  Some  conunenters 
supported  the  change  in  the 
requirement  from  evaluating  the  Mo-99 
concentration  for  every  elution,  to 
evaluating  it  for  only  the  first  elution. 

Response.  The  NRC  believes  that  this 
requirement  is  necessary  as  a  means  to 
check  generator  eluate  before  medical 
use  to  ensure  that  the  generator  was  not 
damaged  in  shipment.  This  requirement 
does  not  preclude  more  frequent 
evaluations  of  the  Mo-99 
concentrations.  We  revised  paragraph 
(a)  to  express  the  permissible 
concentration  level  in  SI  units:  "0.15 
kilobecquerel  of  molybdenum-99  per 
megabecquerel  of  technetium-99m  (0.15 
microcurie  of  molybdenum-99  per 
millicurie  of  technetiuLm-99m)."  This 
level  is  identical  to  that  used  in  the  U.S. 
Pharmacopeia  (USP)  23  U.S. 
Pharmacopeial  Convention,  Inc.,  1995, 
pages  1486-1487. 

Issue  2:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  final  Rule? 

Response.  Yes.  The  NRC  amended 
paragraph  (c)  to  be  more  precise.  We 
replaced  the  phrase  "measure 
molybdenum  concentration"  with  the 
phrase  "measure  the  molybdenum-99 
concentration." 


Section  35.205,  Control  of  Aerosols  and 
Gases  (current  rule) 

Issue  1:  Should  the  Current 
Requirements  Related  to  Aerosols  and 
Gases  Be  Deleted? 

Comment.  The  NRC  received 
comments  supporting  and  opposing  the 
deletion  of  this  section  in  the  current 
rule.  A  commenter  supported  the 
deletion  of  the  requirement  because  the 
current  requirement  is  too  prescriptive. 
Another  commenter  believed  that  the 
requirement  to  control  radioactive 
aerosols  and  gases  should  be  retained. 
This  commenter  stated  that  the 
requirement  of  having  a  negative 
pressure  environment  ensures  that  there 
is  control  over  "escaping  radioactive 
gas." 

Response.  The  NRC  does  not  believe 
this  requirement  is  needed  in  Part  35. 
Part  35  licensees  must  comply  with  the 
occupational  and  public  dose  limits  of 
Part  20.  Additional  prescriptive 
requirements  for  limiting  airborne 
concentrations  of  radioactive  material 
are  not  warranted  in  Part  35. 

Section  35.290.  Training  for  Imaging 
and  Localization  Studies 

Issue  1:  Should  All  Individuals  Be 
Required  To  Have  Experience  With 
Fluting  Generators? 

Comment.  A  commenter 
recommended  that  the  NRC  revise  the 
training  and  experience  requirements  in 
the  proposed  §  35.292  to  state:  "To  be 
authorized  for  possession  and  use  of 
technetium  from  a  generator  system,  the 
applicant  must  obtain  supervised 
practical  experience  eluting  technetium- 
99m  from  generator  systems."  The 
commenter  is  drawing  a  distinction 
between  AUs  that  plan  to  limit  their  use 
to  unit  dosages,  rather  than  preparing 
the  dosages  themselves.  The  commenter 
believed  the  requirement,  as  proposed, 
would  be  consistent  with  actual  practice 
and  good  radiation  safety  practices.  In 
addition,  the  commenter  reconunended 
that  the  preceptor  not  be  reqxiired  to 
certify  that  an  individual  has  achieved 
a  level  of  competency  with  regards  to 
use  of  generators.  Another  commenter 
believed  that  we  should  delete 
requirements  for  individuals  to  receive 
training  in  eluting  generators,  measuring 
and  testing  the  eluate  for  radiochemical 
purity  and  processing  the  eluate  with 
reagent  kits  because  unit  dosages  are 
obtained  from  a  Part  32  licensee. 

Response.  The  NRC  has  not  modified 
the  regulatory  text  to  establish  separate 
training  and  experience  requirements 
for  AUs  only  using  unit  dosages.  We 
have  also  not  deleted  the  requirement 
for  "eluting  generator  systems 


appropriate  for  preparation  of 
radioactive  drugs  for  imaging  and 
localization  studies,  measuring  and 
testing  the  eluate  for  radionuclidic 
purity,  and  processing  the  eluate  with 
reagent  kits  to  prepare  labeled 
radioactive  drugs."  Physicians  who 
meet  all  the  qualifications  in  the  final 
§  35.290  are  authorized  to  use  generator 
systems  and  reagent  kits  in  the 
preparation  of  radioactive  drugs  and 
must  be  trained  accordingly,  even 
though  they  may  elect  to  use  only  unit 
dosages.  If  a  physician  does  not  have 
experience  in  eluting  generators  he  or 
she  will  be  authorized  for  unit  dosages 
only.  For  the  same  reason,  we  believe 
that  the  preceptor  should  certify  that  the 
individual  has  achieved  a  level  of 
competency  with  regards  to  use  of 
generators.  We  would  unduly  limit 
where  a  licensee  may  obtain  imsealed 
byproduct  material  if  we  made  any 
further  revisions  to  the  regulatory  text. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response:  Yes.  The  requirements  in 
the  proposed  §  35.290  were  moved  to 
the  find  §  35.190.  The  requirements  in 
the  proposed  §  35.292  were  moved  to 
the  fin^  §  35.290.  This  is  discussed  in 
greater  detail  imder  the  general 
discussion  on  training  and  experience 
located  at  the  beginning  of  this  section 
of  the  SUPPLEMENTARY  INFORMATION. 

Subpart  E— Unsealed  Byproduct 
Material — Written  Directive  Required 

Section  35.300.  Use  of  Unsealed 
Byproduct  Material  for  Which  a  Written 
Directive  Is  Required 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  Paragraph  (b)  was 
amended  by  changing  the  reference  to 
§  35.292  in  the  proposed  rule  to  §  35.290 
in  the  final  rule  and  adding  a  reference 
to  §  35.390.  The  proposed  rule  would 
have  allowed  licensees  to  use  any 
unsealed  byproduct  material  prepared 
for  medical  use  by  an  AMP,  a  physician 
who  is  an  AU  and  who  meets  the 
requirements  specified  in  the  proposed 
§  35.292  (§  35.290  of  the  final  rvde).  or 
an  individual  under  the  supervision  of 
either  as  specified  in  §  35.27.  The  NRC 
added  the  reference  to  §  35.390  in 
paragraph  (b)  of  the  final  rule  because 
a  physician  who  meets  the  training 
requfrements  in  §  35.390  also  meets  the 
training  requirements  in  §  35.290. 

Paragraphs  (c)  and  (d)  were  added  to 
this  section.  This  was  done  because  the 
proposed  rule  did  not  recognize 
pharmaceutical  companies  who  do  not 
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have  a  10  CFR  Part  32  license,  but  label 
compounds  with  byproduct  materials 
and  transfer  them  to  a  specific  licensee 
for  use  in  FDA-approved  IND  studies. 
Also,  the  proposed  rule  did  not  allow 
specific  medical  use  licensees  to 
prepare  unsealed  byproduct  material  in 
accordance  with  an  IND  protocol 
accepted  by  FDA  for  use  in  research. 
These  omissions  in  the  proposed  rule 
unduly  restricted  labeling  and  transfer 
of  unsealed  byproduct  material  to  Part 
35  licensees.  The  final  rule  addresses 
these  situations. 

Sections  35.100  and  35.200  have  been 
revised  to  address  both  the  RDRC  and 
IND  approved  material.  Note:  §  35.300. 
in  contrast  to  §§  35.100  and  35.200,  does 
not  include  reference  to  RDRC 
authorizations  because  FDA's  RDRC 
regulations  restrict  RDRC  approvals  to 
pharmacokinetic  and  physiological 
studies.  Further,  the  dose  limits  for  a 
study  that  can  be  approved  by  an  RDRC 
under  21  CFR  361.1  are  as  follows: 

(1)  For  a  single  administration  of 
radioactive  drug — whole  body,  gonads, 
blood  forming  organs,  and  lens — 3  rem; 
all  other  organs — 5  rem;  and 

(2)  For  multiple  administrations  (or 
annual  dose  commitment) — whole  body, 
gonads,  blood  forming  organs,  and 

lens — 5  rem:  all  other  organs — 15  rem. 

Section  35.310,  Safety  Instruction 

Issue  1:  Who  Must  Participate  in  Annual 
Retraining  on  Radiation  Safety? 

Comments.  Many  commenters 
questioned  the  need  for  the  radiation 
safety  instruction  required  in  §  35.310. 
Some  commenters  found  this 
requirement  to  be  very  burdensome.  A 
commenter  suggested  that  posting 
radiation  safety  precautions  on  a 
patient's  door  or  in  the  patient's  chart 
could  replace  the  training  requirement. 
Another  commenter  believed  that 
annual  retraining  was  not  needed  for 
certified  radiation  therapy  technologists 
and,  therefore,  recommended  that  the 
section  specify  annual  retraining  only 
for  "persons  without  specialized 
training  in  handling  radioactive 
materials."  Other  commenters  thought 
the  requirement  was  too  prescriptive, 
and  that  licensees  should  be  given  the 
freedom  to  decide  how  to  assure 
compliance  with  the  dose  limits  in 
§  35.75  on  a  case-by-case  basis. 
According  to  another  commenter, 
annual  retraining  should  be  required 
only  for  health  care  personnel  who  were 
not  directly  supervised  by  trained 
radiation  safety  staff.  Some  commenters 
argued  against  placing  the  radiation 
safety  instruction  requirement  in  Part 
35,  while  other  commenters  suggested 
that  we  make  the  requirement  only 


applicable  to  allied  health  workers  who 
are  not  nurses.  The  commenter  believed 
that  the  need  for  training  should  be 
dependent  on  whether  the  licensees 
needed  to  provide  the  individual  with 
dosimetry.  These  commenters  suggested 
that  we  revise  §  35.310(a)  to  state:  A 
licensee  shall  provide  radiation  safety 
instruction,  initially  and  at  least 
aimually,  to  personnel,  whose  exposure 
rates  may  approach  the  limits  in  Part  20. 
caring  for  patient  or  human  research 
subjects  that  have  received  therapy 

Response.  The  NRC  believes  that  it  is 
important  that  personnel  caring  for 
patients  or  human  research  subjects, 
who  cannot  be  released  in  accordance 
with  §  35,75,  receive  instruction  in 
limiting  radiation  exposure  to  the  public 
and  workers  and  in  the  radiation  safety 
actions  to  be  taken  in  the  case  of  a 
medical  emergency  or  death.  We  believe 
this  provision  is  needed  because 
exposiue  in  excess  of  the  public  dose 
limits  could  result  unless  proper 
precautions  are  taken.  We  also  believe 
this  requirement  is  consistent  with 
ALARA  principles.  We  do  not  believe 
that  only  posting  doors  or  a  chart 
provides  adequate  information  to  the 
licensee's  staff,  without  corresponding 
instruction. 

The  rule  does  not  require  the  licensee 
to  instruct  all  hospital  staff.  Instruction 
must  only  be  provided  to  personnel 
caring  for  patients  or  human  research 
subjects  who  cannot  be  released  in 
accordance  with  §  35.75.  We  considered 
the  comments  regarding  who  should 
receive  the  training  and  whether  the 
requirement  should  be  linked  to  a  dose 
limit.  We  decided  that  it  is  more 
appropriate  to  specify  that  instruction 
must  be  provided  to  personnel  caring 
for  patients  or  human  research  subjects, 
rather  than  tie  the  instruction  to  the 
dose  limits  in  Part  20.  This  was  done 
because  it  is  possible  for  a  licensee's 
staff  member  to  receive  a  dose  that  is 
less  than  the  occupational  dose  limits  in 
Part  20,  but  take  an  action  that  could 
result  in  a  dose  to  a  member  of  the 
public  that  exceeds  the  public  dose 
limit. 

We  have  given  the  licensee  flexibility 
on  the  level  and  detail  of  instruction 
that  must  be  provided.  The  instruction 
need  only  be  commensurate  with  the 
duties  of  the  personnel.  In  other  words, 
the  licensee  can  determine  the 
appropriate  level  of  radiation  safety 
instruction  to  be  provided,  depending 
on  the  level  of  care  provided  by  the 
persormel.  For  example,  a  primary'  care 
nurse  may  receive  detailed  instructions 
on  patient  and  visitor  control,  but  the 
ward  clerk  may  only  need  to  be 


instructed  to  observe  the  caution  signs 
on  the  patient's  door. 

We  recognize  that  certified  radiation 
therapy  technologists  or  other 
individuals  who  have  received 
specialized  training  in  handling 
radioactive  materials  would  have 
received  training  in  the  areas  required 
by  this  section  as  part  of  a  training 
program.  However,  we  believe  that 
refresher  training  is  warranted  because 
of  the  potential  for  unnecessary- 
exposure  to  workers  and  the  public  if 
needed  safety  precautions  are  not 
observed. 

Issue  2:  Can  the  AU  Have  a  Designee? 

Comment:  A  commenter 
recommended  that  paragraph  (a)(5)  be 
revised  to  require  that  personnel  be 
instructed  to  notif\'  the  RSO  (or  his  or 
her  designee)  and  the  AU  (or  his  or  her 
designee)  if  the  patient  or  the  human 
research  subject  has  a  medical 
emergency  or  dies, 

Response:  The  final  rule  provides  the 
RSO  flexibility  in  designating  who 
should  be  notified  to  address  radiation 
protection  issues.  However,  the  rule 
does  not  provide  for  the  AU  to  have  a 
designee.  The  AU  is  the  individual  who 
is  responsible  for  the  medical  use  and 
super\-ision  of  other  persons  using  the 
byproduct  material.  Therefore,  because 
of  the  type  of  dosages  that  are 
administered  under  §  35.300.  we  believe 
it  is  important  that  an  AU  be  available 
to  be  contacted  in  case  of  a  medical 
emergency  or  death. 

Issue  3:  Should  the  Current 
Requirements  in  §  35.315(a)(4)  Related 
to  Surveys  Be  Deleted? 

Comment.  A  commenter  indicated 
that  removal  of  the  current  requirements 
in  §35, 315(a)(4)  to  perform  a  radiation 
survey  following  a  therapeutic 
administration  of  1-131  would  be  ill- 
advised.  This  commenter  also  believed 
that  the  requirement  to  perform  a 
careful  contamination  room  survey 
should  not  be  removed. 

Response.  The  NRC  does  not  believe 
these  sur\'ey  requirements  should  be  in 
Part  35.  We  believe  Part  20  contains 
adequate  information  regarding 
radiation  surveys.  As  required  in 
§  20.1501,  the  licensee  must  make  or 
cause  to  be  made  surveys  that  are 
needed  to  comply  with  the  regulations 
in  Part  20.  Part  35  licensees  are 
responsible  for  ensuring  that  the 
occupational  and  public  dose  limits  in 
Part  20  are  not  exceeded. 
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Issue  4:  Were  There  Any  Other  Changes 
Made  to  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  hi  paragraph  (a),  the 
term  "radiopharmaceutical  therapy" 
was  replaced  with  the  phrase  "therapy 
with  unsealed  byproduct  material." 
This  change  clarifies  that  this  section 
addresses  both  drugs  and  biologies 
containing  byproduct  material.  The  term 
radiopharmaceutical  does  not  cover 
both  radioactive  drugs  and 
radiobiologics  containing  byproduct 
material. 

Paragraph  fb)  of  the  proposed  rule 
(paragraph  (aK5)  of  the  final  rule)  was 
restructured  to  clarify  our  intent  that, 
for  the  purpose  of  this  section,  only  the 
RSO  may  have  a  designee. 

Section  35.315.  Safety  Precautions 

Issue  1:  Does  the  Rule  Allow  the 
Licensee  to  Quarter  Patients  or  Human 
Research  Subjects  Receiving  Therapy 
With  Unsealed  Byproduct  Material 
Together? 

Comment.  Commenters  did  not 
believe  that  the  requirement  to  quarter 
a  patient  or  human  research  subject, 
who  cannot  be  released  in  accordance 
with  §  35.75,  in  a  private  room  with  a 
private  bathroom  is  justifiable.  They 
believed  that  the  requirement  should  be 
deleted,  citing  calculations  suggesting 
that  two  patients  undergoing  identical 
radiation  treatments  (unsealed 
byproduct  material)  and  occupying  the 
same  room  would  each  have  their  total 
radiation  dose  increased  by  less  than  1 
percent  due  to  the  presence  of  the  other 
patient.  Others  believed  that  allowing 
two  patients  undergoing  treatment  in 
the  same  room  would  be  helpful  as  a 
means  of  controlling  contamination  and 
would,  therefore,  support  ALARA 
principles. 

Commenters  also  argued  that  allowing 
a  nontherapy  patient  to  share  a  room 
with  a  patient  undergoing  radiation 
therapy  (unsealed  byproduct  material) 
was  unacceptable.  They  said  this  would 
result  in  unnecessary  exposure  to  a 
member  of  the  public  and  would  not  be 
ALARA. 

Other  commenters  opposed  allowing 
the  sharing  of  a  posted  restricted  room 
with  a  patient  who  was  not  undergoing 
radiation  therapy.  These  commenters 
were  concerned  about  the  radiation 
exposure  to  hospital  housecleaning 
staff.  Other  commenters  supported  the 
requirement  for  a  private  room  because 
they  were  concerned  that  medical 
institution  management  and  health  care 
insurance  companies  would  not  allow 
patients  or  human  research  subjects  to 
be  quartered  in  private  rooms  or  in  a 


double  room  (with  single  occupancy) 
because  it  was  too  expensive. 

Response.  The  NRC  revised  this 
provision  to  allow  the  licensee  to 
quarter  a  patient  or  human  research 
subject  in  either  (1)  a  private  room  with 
a  private  sanitary  facility;  or  (2)  a  room, 
with  a  private  sanitary  facility,  with 
another  individual  who  also  has 
received  therapy  with  unsealed 
byproduct  material  and  who  also  cannot 
be  released  under  §  35.75.  This 
requirement  does  not  preclude  the 
licensee  from  quartering  the  patient  in 
a  private  room.  This  change  recognizes 
that  the  exposure  patients  could  receive 
from  each  other  is  insignificant  in  light 
of  the  exposure  the  patient  is  receiving 
from  their  administered  dosages. 
Conversely,  we  do  not  believe  that  it  is 
appropriate  to  allow  a  therapy  and 
nontherapy  patient  to  share  a  room 
because  the  nontherapy  patient  would 
not  receive  a  radiation  exposure  under 
normal  conditions. 

We  believe  that  contamination  control 
is  essential  and  that  two  patients  could 
share  the  same  room  without  negatively 
affecting  the  licensee's  ability  to  control 
contamination.  However,  licensees 
should  be  mindful  of  the  radiation 
hazards  associated  with  different 
radionuclides,  especially  when 
quartering  in  the  same  room  individuals 
who  have  received  different 
radionuclides.  We  do  not  agree  that 
sharing  rooms  will  increase  the 
exposxue  to  housecleaning  staff. 
Assuming  that  two  patients  require 
treatment,  the  exposure  to  the 
housekeeping  staff  should  not  be 
significantly  different  whether  the 
patients  are  quartered  in  the  same  room 
or  different  rooms.  In  either  situation, 
licensees  have  the  responsibility  to 
maintain  the  exposures  below  the  Part 
20  limits. 

Issue  2:  Should  a  Patient  or  Human 
Research  Subject  Be  Allowed  To  Take 
Contaminated  Articles  Home? 

Comment.  A  commenter  asked  that 
this  section  be  revised  to  permit  the 
licensee  to  package  items  contaminated 
with  short-lived  material  so  that  the 
items  could  be  released  at  the  same  time 
as  the  patient  or  human  research 
subject.  The  commenter  went  on  to  state 
that  the  section  should  also  include  a 
requirement  for  the  licensee  to  instruct 
the  individual  not  to  unpack  the 
package  and  use  anything  in  the 
package  until  a  predetermined  date. 
Finally,  the  commenter  recommended 
that  the  date  be  calculated  to  ensure  the 
activity  remaining  in  the  package  is 
small. 

Response.  The  IvTRC  has  not  changed 
the  rule  because  of  the  potential  for 


unnecessary  radiation  exposure  to  the 
public  if  the  material  were  not  handled 
properly  once  it  is  released  from 
licensee  control.  Any  items 
contaminated  as  a  result  of  medical  use 
are  the  responsibility  of  the  licensee. 

Issue  3:  Should  Additional 
Requirements  Be  Added  To  §  35.315  To 
Address  Hospitalization  of  Patients  Who 
Can  Be  Released  Under  §  35.75,  But  Are 
Still  Hospitalized  Because  of  Medical 
Reasons? 

Comment.  A  commenter  questioned 
how  a  patient,  who  had  been  released 
under  §  35.75,  but  was  still  hospitalized 
for  another  medical  condition,  should 
be  managed.  The  commenter  was 
concerned  that  the  nursing  staff  could 
be  confused  by  the  instructions 
provided  to  the  patient  under  §  35.75, 
because  §  35.315  does  not  address  the 
management  of  this  type  of  patient.  The 
commenter  suggested  that  §  35.315  be 
revised  to  require  licensees  to 
implement  radiation  safety  precautions, 
to  include  posting  warning  signs, 
whenever  patients  receiving  therapy 
quantities  of  radiopharmaceuticals  are 
hospitalized. 

Response.  It  is  the  licensee's 
responsibility,  under  §35.75.  to  control 
any  individual  who  has  been 
administered  unsealed  byproduct 
material  or  implants  containing 
byproduct  material  if  the  total  effective 
dose  equivalent  to  any  other  individual 
from  exposure  to  the  released  individual 
is  likely  to  exceed  5  mSv  (0.5  rem). 

We  do  not  believe  that  §  35.315 
should  be  revised  to  specifically  address 
patients  who  are  released  in  accordance 
with  §  35.75  but  remain  hospitalized  for 
other  reasons  because  compliance  with 
§  35.75  ensures  that  the  maximally 
exposed  individual  does  not  receive  a 
dose  in  excess  of  5  mSv  (0.5  rem). 

Issue  4:  Are  the  Limits  in  §  35.315  for 
the  Release  of  Material  and  Items 
Removed  From  the  Patient's  or  Human 
Research  Subject's  Room  Appropriate? 

Comment.  A  commenter  was  strongly 
in  favor  of  the  revised  survey 
requirements  because  the  previous  rules 
were  too  prescriptive  and  not  warranted 
for  reasons  of  health  and  safety.  Another 
commenter  believed  that  the  release 
limits  in  §  35.315(a)(3)  of  the  proposed 
rule  are  imnecessarily  low  and  are  not 
logical  when  compared  to  the  annual 
limit  of  intake  for  1-131  and  1-125. 

Response.  Under  §  35.315  (a)(4)  in  the 
final  rule,  material  and  items  from  the 
patient's  or  the  human  research 
subject's  room  cannot  be  removed  until 
the  radiation  levels  adjacent  to  the  items 
are  not  distinguishable  from  natural 
background,  unless  the  material  and 
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items  are  managed  as  radioactive  waste. 
Because  this  requirement  is  consistent 
with  the  release  requirements  in  §  35.92 
for  radioactive  waste,  the  NRC  does  not 
believe  additional  modification  is 
needed. 

Issue  5:  Should  the  Bioassay 

Requirements  in  the  Current 

§  35.325(a)(8)  Be  Included  in  the  Final 

Rule? 

Comment.  A  commenter  asked  that 
the  current  §  35.315(a)(8)  be  revised  and 
incorporated  in  the  final  rule.  The 
commenter  recommended  that  the 
following  provision  be  added:  A 
licensee  shall  measure  the  thyroid 
burden  of  each  individual  who  helped 
prepare  or  administer  a  dosage  of  1-131 
within  3  days  after  administering  the 
dosage  if  there  is  a  likelihood  that  the 
individual  would  receive  more  than  10 
percent  of  the  Annual  Limit  of  Intake  in 
Appendix  B  of  Part  20. 

Response.  The  NRC  has  not  included 
bioassay  requirements  in  the  final  rule. 
Licensees  are  required  to  comply  with 
Part  20.  As  such,  they  must  limit 
occupational  exposure  to  the  limits  in 
Part  20.  In  addition,  they  must  develop, 
document,  and  implement  a  radiation 
protection  program  commensurate  with 
the  scope  and  extent  of  licensed 
activities  (§  20.1101).  This  would 
include  assessing  whether  individuals 
preparing  or  administering  1-131  need 
bioassays. 

Issue  6:  Were  There  Any  Other  Changes 
Made  to  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  restructured 
paragraph  (b)  to  clarify  our  intent  in  the 
proposed  rule  that,  for  the  purpose  of 
this  section,  only  the  RSO  may  have  a 
designee.  This  same  change  has  been 
made  in  §  35.310.  The  reasons  for  this 
change  are  under  the  discussion  of 
§35.310,  Issue  2. 

Section  35.390,  Training  for  Use  of 
Unsealed  Byproduct  Material  for  Which 
a  Written  Directive  Is  Required 

Issue  1:  Should  the  Training  and 
Experience  Requirements  in  §  35.390 
Include  Instruction  in  Giving  Radiation 
Safety  Directions  in  the  Event  the 
Patient  or  Human  Research  Subject 
Dies? 

Comment.  A  commenter 
recommended  that  the  NRC  add  a 
requirement  to  §  35.390(b)(1)  to  require 
that  an  individual  receive  instruction  on 
issuing  radiation  safety  directions  in  the 
event  the  patient  or  human  research 
subject  dies. 

Response.  The  NRC  does  not  believe 
this  change  is  necessary  because  this 


issue  should  be  addressed  as  part  of  the 
licensee's  overall  radiation  safety 
program.  Licensees  should  have 
flexibility  in  how  they  address  radiation 
safety  issues  associated  with  the  death 
of  a  patient  or  human  research  subject. 

Section  35.392.  Training  for  the  Oral 
Administration  of  Sodium  Iodide  1-131 
Requiring  a  Written  Directive  in 
Quantities  Less  Than  or  Equal  to  1.22 
Gigabecquerels  (33  millicuries) 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Subpart  Between  the  Proposed 
and  Final  Rule? 

Response:  Yes.  The  NRC  added 
specific  training  and  experience 
requirements  for  the  oral  administration 
of  sodium  iodide  1-131  requiring  a 
written  directive  in  quantities  less  than 
or  equal  to  1.22  GBq  (33  mCi).  This 
addition  is  discussed  in  greater  detail 
under  the  general  discussion  on  training 
and  experience  located  at  the  beginning 
of  this  section  of  the  SUPPLEMENTARY 
INFORMATION. 

Section  35.394.  Training  for  the  Oral 
Administration  of  Sodium  Iodide  1-131 
Requiring  a  Written  Directive  in 
Quantities  Greater  Than  1.22 
Gigabecquerels  (33  millicuries) 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Subpart  Between  the  Proposed 
and  Final  Rule? 

Response:  Yes.  The  NRC  added 
specific  training  and  experience 
requirements  for  the  oral  administration 
of  sodium  iodide  1-131  requiring  a 
written  directive  in  quantities  greater 
than  1.22  GBq  (33  mCi).  This  addition 
is  discussed  in  greater  detail  under  the 
general  discussion  on  training  and 
experience  located  at  the  beginning  of 
this  section  of  the  SUPPLEMENTARY 
INFORMATION. 

Subpart  F— Manual  Brachs'therapy 

Section  35.400,  Use  of  Sources  for 
Manual  Brachytherapy 

Issue  1 :  Should  All  Therapy  Sealed 
Sources  Be  Required  To  Have  National 
Institute  of  Standards  and  Technology 
(NIST)  Traceability? 

Comment.  Some  commenters  felt  that 
all  sources  used  for  therapeutic 
applications  should  be  required  by 
regulation  to  have  a  NIST  traceable 
national  standard.  Conversely,  some 
conunenters  felt  that  it  is  inconsistent  to 
require  licensees  to  calibrate  in  the 
absence  of  national  standards  for  all 
clinically  used  sources. 

Response.  This  comment  pertains  to 
all  sources  used  for  manual 
brachytherapy  under  Section  35.400. 
Section  35.432  requires  that  source 


output  be  measured  with  a  dosimetr>' 
system  that  has  been  calibrated  using  a 
system  or  source  traceable  to  NIST  The 
NRC  agrees  with  the  A.\PM  position 
that  all  therapy  sealed  sources  should  be 
calibrated  using  a  system  or  sources 
traceable  to  NIST  and  published 
protocols  accepted  by  nationally 
recognized  bodies  or  by  a  calibration 
laboratory  accredited  by  AAPM.  In 
limited  cases,  a  traceable  standard 
identical  to  the  therapy  sealed  source  is 
not  available.  In  these  cases,  the 
requirement  allows  the  licensee  the 
flexibility  to  use  protocols  accepted  by 
nationally  recognized  bodies  to  meet  the 
calibration  requirement.  As  an  example. 
AAPM  Report  No.  21 — Specification  of 
Brach\lherapy  Source  Strength,  1987, 
recommends  that  sources  used  in 
radiation  therapy  have  calibrations  with 
direct  or  secondar\'  traceability  to 
national  standards.  .\APM  defines 
direct  traceability  as  "when  a  source  or 
calibrator  has  been  calibrated  either  at 
NIST  or  an  AAPM-Accredited 
Dosimetry  Calibration  Laboratory." 
AAPM  defines  secondar\-  traceability  as 
"when  the  source  is  calibrated  in 
comparison  with  a  source  of  the  same 
design  and  comparable  strength  which 
has  direct  traceability  or  when  the 
source  is  calibrated  using  an  instrument 
with  direct  traceability."  In  addition, 
AAPM  TG-56  recommends  that,  for 
"sources  that  do  not  have  a  national 
standard  yet,  users  should  develop  a 
constancy  check  calibrated  against  the 
vendor's  standard  and  use  this 
constancy  check  to  verif>'  the  source 
strength.  Another  option  is  to  develop 
one's  own  secondar\'  standard."  This 
allows  the  licensee  flexibility  in  the 
event  that  a  direct  NIST  traceable 
standard  does  not  e.xist. 

Issue  2.  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  added  a  new 
paragraph  (b)  to  this  section  that  allows 
a  licensee  to  use  therapy  sources  in 
medical  research  as  long  as  the  research 
is  conducted  in  accordance  with  an 
active  IDE  application  accepted  by  the 
FDA  if  the  requirements  in  §  35.49(a)  are 
met.  This  was  done  to  clarif\-  how 
research  with  sealed  sources  could  be 
conducted  if  the  medical  use  of  the 
sources  differed  from  the  statements 
found  in  the  SSDR  for  the  sources.  With 
this  change,  we  allow  the  use  of 
previously  registered  sources  for  uses 
other  than  those  described  in  the 
original  registration  process,  as  long  as 
the  requirements  in  paragraph  (b)  are 
met. 
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•  Section  35.404,  Surveys  After  Source 
Implant  and  Removal 

Issue  1:  Is  the  Requirement  for  Radiation 
Surveys  After  Brachytherapy  Source 
Implant  Necessary? 

Comment.  Commenters  felt  that  a 
survey  of  the  patient  after  brachytherapy 
sources  have  been  implanted  for  the 
piupose  of  looking  for  misplaced 
sources  would  be  difficult.  The 
commenters  stated  that  with  the  sources 
in  the  patient,  the  background  around 
the  patient  is  too  high  to  detect  an  errant 
source.  Additionally,  some  commenters 
believed  that  radiation  surveys  should 
be  deleted  from  Part  35  because  this  is 
a  Part  20  issue. 

Response.  The  NRC  agrees  that  Part 
20  requires  surveys  and  control  of 
licensed  material.  However,  in  order  to 
clarify  that  surveys  must  be  conducted 
to  locate  and  account  for  all  sources  that 
have  not  been  implanted,  the 
requirements  for  surveys  have  been 
retained  in  §  35.404(a).  Section  20.1501 
requires,  in  part,  that  each  licensee  shall 
make,  or  cause  to  be  made,  surveys  that 
may  be  necessary  for  the  licensee  to 
comply  with  the  regulations  in  this  part 
and  are  reasonable  to  evaluate:  the 
magnitude  and  extent  of  radiation 
levels;  the  concentration  or  quemtities  of 
radioactive  material;  and  the  potential 
radiological  hazards  that  could  be 
present.  In  addition,  Subpart  I  of  Part  20 
requires  that  the  licensee  secure  from 
unauthorized  removal  or  control  and 
maintain  constant  surveillance  of 
licensed  material.  Because  surveys 
under  §  35.404(a)  are  not  necessarily 
radiation  surveys,  the  term  "radiation" 
has  been  removed  from  the  title  and  the 
text  of  paragraph  (a)  of  this  section. 
Depending  on  the  area  being  surveyed 
and  the  ability  to  distinguish  from  the 
radiation  background  around  the  patient 
implanted  with  brachytherapy  sources, 
these  surveys  may  include  radiation 
surveys  of  a  facility  room  (e.g.,  operating 
room  suite)  after  the  patient  with 
implanted  sources  has  been  removed 
from  the  room,  radiation  surveys  in  and 
around  the  patient's  room  after  the 
implant,  and  visual  surveys  of  the 
patient's  bed  after  the  implant. 

Issue  2:  Does  Adjacent  Area  Include 
Contiguous  Restricted  and  Unrestricted 
Areas? 

Comment.  A  commenter  requested 
that  we  explicitly  indicate  that 
"adjacent  area"  does  not  categorically 
include  "contiguous  restricted  and 
unrestricted  areas."  The  commenter 
stated  that  the  latter  wording  appears  in 
the  current  §  35.415(a)(4).  The 
commenter  indicated  there  was  Uttle 
rationale  for  the  current  requirement 


and  that  it  has  been  deservedly  removed 
in  the  proposed  rule. 

Response.  The  NRC  deleted  the 
requirement  in  the  current  rule 
(§  35.415(a)(4))  that  required  radiation 
surveys  in  contiguous  restricted  and 
unrestricted  areas  to  demonstrate 
compliance  with  the  requirements  of 
Part  20.  We  agree  that  this  requirement 
is  covered  by  Part  20.  Deleting  this 
requirement  and  relying  on  Part  20  to 
ensure  that  adequate  surveys  are 
performed  provides  the  licensee 
flexibility  in  performing  adequate 
surveys.  For  instance,  an  adequate 
survey  following  a  brachytherapy 
implant  may  include  a  radiation  survey 
of  restricted  and  unrestricted  areas  with 
a  maximally  loaded  patient  in  a 
representative  patient  room.  If  the 
circumstances  of  subsequent 
brachytherapy  patient  treatments  are 
equivalent  to  the  initial  survey 
conditions,  we  believe  that  the  licensee 
may  rely  upon  the  initial  survey  to  show 
compliance  with  Part  20. 

Section  35.406,  Brachytherapy  Source 
Accountability 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  The  NRC  changed  the 
title  of  the  section  from  "Brachytherapy 
source  inventory,"  to  "Brachytherapy 
source  accountability."  This  title  more 
accurately  reflects  the  regulations  in  this 
section.  The  inventory  requirements  for 
sealed  sources  or  brachytherapy  sources 
are  in  §  35.67  of  the  final  rule. 

Section  35.410,  Safety  Instruction 

Issue  1:  Who  Must  Participate  in  Annual 
Retraining? 

Comment.  Many  commenters 
questioned  the  need  for  the  training 
required  in  §  35.410.  Some  commenters 
found  this  requirement  to  be  very 
burdensome.  Another  commenter 
believed  that  annual  retraining  was  not 
needed  for  certified  radiation  therapy 
technologists  and,  therefore, 
recommended  that  the  section  only 
require  annual  retraining  for  "persons 
without  specialized  training  in  handling 
radioactive  materials."  Additionally, 
one  conunenter  stated  that  initial  and 
aimual  training  of  all  nurses  and  all 
hospital  staff  was  not  cost  effective. 

Response.  The  NRC  believes  that  it  is 
important  that  personnel  caring  for 
padents  or  human  research  subjects, 
who  have  received  a  brachytherapy 
implant  and  cannot  be  released  in 
accordance  with  §  35.75.  receive 
instruction.  This  instruction  should 
include  information  on  how  to 
minimize  radiation  exposiues  to  the 


public  and  workers  and  the  radiation 
safety  actions  to  be  taken  in  the  case  of 
a  medical  emergency  or  a  death.  We 
believe  this  provision  is  needed  because 
exposures  in  excess  of  public  dose 
limits  could  result  if  proper  precautions 
are  not  taken.  We  also  believe  this 
requirement  is  consistent  with  ALARA 
principles. 

We  do  not  require  training  of  all 
hospital  staff.  We  allow  the  licensee 
flexibility  in  determining  the 
appropriate  level  of  radiation  safety 
instruction  to  be  provided,  depending 
on  the  level  of  involvement  by  various 
personnel  caring  for  the  patient  or 
human  research  subject.  The  instruction 
need  only  be  commensurate  with  the 
duties  of  the  personnel.  For  example,  a 
primary  care  nurse  may  receive  detailed 
instructions  on  patient  and  visitor 
control  but  the  ward  clerk  may  only 
need  to  be  instructed  to  observe  the 
caution  signs  on  the  patient's  door. 

We  recognize  that  certified  radiation 
therapy  technologists,  or  other 
individuals  who  have  received 
specialized  training  in  handling 
radioactive  materials,  may  have 
received  training  in  the  areas  required 
by  this  section  as  part  of  their  training 
program.  However,  we  believe  that 
refresher  training  is  warranted  because 
of  the  potential  for  uimecessary 
exposure  to  workers  and  the  public  if 
needed  safety  precautions  are  not 
observed. 

Issue  2:  When  Notifying  an  AU 
Following  a  Patient  Emergency.  Can  a 
Physician  Designee  Be  Notified  if  the 
AU  Is  Not  Available? 

Comment.  A  commenter 
recommended  that  for  notifications  of 
patient  or  hiunan  research  subject 
medical  emergencies,  the  AU,  like  the 
RSO,  may  not  always  be  readily 
available  and  should  also  have  the 
option  to  specify  a  designee,  such  as 
another  physician. 

Response.  Sections  35.11  and  35.27 
permit  an  individual  to  use  byproduct 
material  under  the  supervision  of  an 
AU.  Nevertheless,  an  AU,  and  not  a 
designee,  is  responsible  for  the  medical 
use  and  supervision  of  the  byproduct 
material.  In  the  event  of  a  medical 
emergency  involving  a  patient  or  human 
research  subject  implanted  with 
brachytherapy  source(s),  the  NRC 
believes  that,  because  of  the  doses 
administered, finder  §  35.400.  an  AU 
mu»t-be-ii6fified,  and  this  notification 
cannot  be  delegated  to  a  designee. 
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Issue  3.  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  restructured 
paragraph  (a)(5)  to  clarify  our  intent 
that,  for  the  purpose  of  this  section,  only 
the  RSO  may  have  a  designee. 

Section  35.415,  Safety  Precautions 

Issue  1:  Is  It  Necessary  To  List  the  Type 
and  Location  of  Emergency  Response 
Equipment  in  the  Regulations? 

Comment.  Commenters  believed  that 
the  requirement  to  list  the  contents  of  an 
emergency  pack  was  too  prescriptive 
and  confusing.  Additionally, 
commenters  felt  that  the  emergency 
equipment  did  not  need  to  be 
specifically  located  in  the  patient's 
room  but  could  be  somewhere 
accessible  in  the  hospital.  Commenters 
felt  that  the  licensee  should  have  the 
freedom  to  adequately  stock  and  locate 
an  emergency  pack.  One  commenter 
also  felt  that  the  phrase  "supplies 
necessary  to  surgically  remove 
applicators"  kept  in  the  patient's  roonv 
implied  that  surgery  should  be 
conducted  in  a  nonsterile  enviroiunent. 

Response.  The  NRC  agrees  with  these 
comments  because,  in  a  performance- 
based  rule,  the  essential  objectives 
should  be  stated  in  the  regulatory  text. 
Therefore,  we  revised  the  regulatory  text 
to  identify  the  essential  objective  of 
having  emergency  response  equipment 
available  near  each  treatment  room.  The 
list  of  specific  items  that  are  needed  for 
emergency  responses  has  been  deleted 
from  this  section.  The  licensee  has  the 
flexibility  to  determine  the  type  of 
emergency  response  equipment  needed 
to  respond  to  a  source  that  is  either 
dislodged  from  the  patient  or  lodged 
within  the  patient  following  removal  of 
the  source  applicators. 

We  agree  that  the  emergency 
equipment  does  not  need  to  be 
maintained  in  the  treatment  room, 
However,  it  should  be  maintained  near 
each  treatment  room  in  order  to 
expeditiously  respond  to  an  emergency. 
The  rule  allows  the  licensee  some 
flexibility  in  locating  the  emergency 
response  equipment.  The  issue  of 
whether  to  conduct  surgical  removals  of 
applicators  or  sources  within  a 
treatment  room  that  may  not  be  a  sterile 
environment  is  left  to  the  licensee's 
discretion. 

Issue  2:  Can  Brachytherapy  Patients  Be 
Quartered  in  the  Same  Room  With  a 
Patient  Not  Receiving  Radiation 
Therapy? 

Comment.  The  NRC  solicited  specific 
conunent  on  the  current  requirement 
that  the  licensee  not  quarter  a 


brachytherapy  patient  in  the  same  room 
as  an  individual  who  is  not  receiving 
radiation  therapy.  The  majority  of 
commenters  agreed  with  the 
requirement  that  would  allow  more  than 
one  brachytherapy  patient  in  a  room 
although  a  few  commenters  questioned 
this  requirement.  Some  commenters 
believed  that  the  final  rule  should  retain 
the  requirement  that  the  licensee  not 
quarter  a  patient  in  the  same  room  as  an 
individual  who  is  not  receiving 
radiation  therapy.  One  conmienter 
pointed  out  that  a  posted  restricted 
room  should  not  be  shared  with  a 
patient  not  involved  in  the  therapy. 
Another  commenter  believed  that  the 
requirement  to  prohibit  placing  a 
therapy  patient  in  the  same  room  as  a 
nontherapy  patient  should  apply  not 
only  to  patients  confined  under  §  35.75, 
but  also  to  any  patient  where  another 
individual  in  the  room  could  receive 
over  1  mSv  (0.1  rem).  This  commenter 
believed  that  limiting  the  requirement  to 
only  patients  confined  under  §  35.75 
was  not  "as  low  as  is  reasonably 
achievable."  Conversely,  other 
commenters  suggested  that  the 
provision  for  a  private  room  be  deleted. 

Response.  In  the  current  Part  35,  the 
NRC  permits  the  sharing  of  a 
brachytherapy  patient  room  with 
another  "individual  undergoing 
radiation  therapy."  In  the  final  rule,  we 
clarified  that  the  other  "individual 
undergoing  radiation  therapy  '  refers  to 
another  brachytherapy  patient.  This  is 
consistent  with  changes  made  to 
§  35.315  to  allow  therapy  patients 
treated  with  unsealed  material  to  share 
a  room  if  they  cannot  be  released  under 
§35.75. 

We  did  not  change  the  final  rule  in 
response  to  comments  on  the  allowable 
exposure  to  the  patient  sharing  the  room 
or  to  individual  members  of  the  public. 
Section  20.1301  requires  the  licensee  to 
conduct  operations  so  that,  in  part,  the 
total  effective  dose  equivalent  to 
individual  members  of  the  public  from 
the  licensed  operation  does  not  exceed 
1  mSv  (0.1  rem)  in  a  year,  exclusive  of 
the  dose  contributions,  in  part,  from 
exposure  to  individuals  administered 
radioactive  material  and  released  under 
§  35.75.  Section  35.75  allows  release  of 
patients  administered  byproduct 
material  if  the  total  effective  dose 
equivalent  to  any  other  individual  from 
exposure  to  the  released  individual  is 
not  likely  to  exceed  5  mSv  (0.5  rem). 
Therefore,  if  the  licensee  confines  a 
patient  receiving  brachytherapy  and  has 
not  authorized  the  release  of  die  patient 
under  §  35.75,  the  licensee  must  limit 
the  total  effective  dose  equivalent  to 
individual  members  of  the  public  to  less 
than  Im  Sv  (0.1  rem)  in  a  year. 


Concurrent  with  this  Fart  35  rulemaking 
is  a  new  provision  in  10  CFR  20  1301(c) 
that  allows  a  licensee  to  permit  visitors 
to  individuals  who  cannot  be  released 
under  §  35.75  to  receive  a  radiation  dose 
not  to  exceed  5  mSv  (0.5  rem),  provided 
the  authorized  user  has  determined  that 
it  is  appropriate.  Alternatively,  if  the 
licensee  authorizes  the  release  of  the 
patient  receiving  brachytherapy  under 
§  35.75,  the  licensee  must  make  the 
determination  that  the  total  effective 
dose  equivalent  to  any  other  individual 
is  not  likely  to  exceed  5  mSv  (0.5  rem). 
The  licensee  must  also  provide  the 
released  individual,  or  the  individual's 
parent  or  guardian,  with  instructions  on 
actions  recommended  to  maintain  doses 
to  other  individuals  as  low  as  is 
reasonably  achievable,  if  the  total 
effective  dose  equivalent  to  any  other 
individual  is  likely  to  exceed  1  mSv  (0  1 
rem).  In  all  cases,  the  licensee  is 
required,  under  §20,1101,  to  conduct 
operations  to  achieve  doses  that  are  as 
low  as  is  reasonably  achievable. 

Issue  3:  Where  Should  "Radioactive 
Materials"  Signs  Be  Posted' 

Comment.  A  commenter  suggested 
that  having  the  option  to  put 
"Radioactive  Materials"  signs  in  the 
chart  instead  of  on  the  door  was  not  a 
good  idea.  This  commenter  felt  that 
signs  should  be  posted  on  the  door  and 
in  the  chart. 

Response.  Section  35.415(a)  in  the 
current  rule  specifically  states  that  the 
patient's  door  has  to  be  posted  The 
NRC  revised  this  section  to  require  that 
the  licensee  visibly  post  the  patient's  or 
human  research  subject's  room  with  a 
"Radioactive  Materials  "  sign.  We  also 
revised  this  section  to  allow  the  licensee 
flexibility  in  determining  where  to  place 
the  posting  so  that  it  is  visible. 
Notations  as  to  where  and  how  long 
visitors  may  stay  may  be  placed  in  the 
patient's  chart  or  posted  on  the  door. 

Issue  4:  Why  Is  There  a  Difference  in  the 
Time  Periods  To  Notif\'  the  AU  and  the 
RSO,  or  his  or  her  Designee,  if  the 
Patient  or  Human  Research  Subject  Dies 
or  has  a  Medical  Emergency' 

Comment.  A  commenter  suggested 
that  the  time  periods  for  notification  of 
a  medical  emergency  and  death  should 
be  the  same. 

Response.  The  NRC  agrees  with  the 
comment.  In  the  final  rule,  the 
notification  time  periods  are  the  same 
whether  the  patient  or  human  research 
subject  has  a  medical  emergency  or  dies. 
We  also  modified  this  section  to  require 
that,  in  the  event  of  a  medical 
emergency,  the  notification  should  be  as 
soon  as  possible,  rather  than 
immediately,  because  the  licensee's 
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primary  responsibility  during  a  patient's 
medical  emergency  is  the  care  of  the 
patient. 

Issue  5:  Following  a  Patient  Emergency. 
When  Should  an  AU  Versus  an  RSO  Be 
Notified  and  Can  A  Physician  Designee 
Be  Notified  if  the  AU  is  not  Available? 

Comment.  A  commenter  felt  that  the 
AU  should  be  notified  and  the 
notification  of  the  RSO  should  be  left  to 
the  AU's  discretion.  Another  commenter 
recommended  that  for  notifications  of 
medical  emergencies,  the  AU.  like  the 
RSO.  may  not  always  be  readily 
available  and  should  also  have  the 
option  to  specify  a  designee,  such  as 
another  physician. 

Response.  Sections  35.11  and  35.27 
permit  an  individual  to  use  byproduct 
material  imder  the  supervision  of  an 
AU.  Nevertheless,  an  AU.  and  not  a 
designee,  is  responsible  for  the  medical 
use  and  supervision  of  the  byproduct 
material.  Therefore,  under  §  35.415(c)  an 
AU  and  not  a  designee,  must  be  notified 
in  the  event  that  a  patient  or  human 
research  subject  has  a  medical 
emergency  or  dies.  Under  §  35.24,  the 
RSO  is  responsible  for  implementing  the 
radiation  protection  program.  Therefore, 
we  believe  that  notification  of  the  RSO, 
or  his  or  her  designee,  provides 
additional  assurance  that  appropriate 
corrective  actions  to  respond  to  any 
radiation  safety  hazard  associated  with 
the  emergency  or  death  are  taken. 

Issue  6.  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Paragraph  (a)  was 
reworded  to  make  it  clear  that  the 
requirements  in  §  35.75  apply  to  the 
release  of  individuals,  not  to  the 
confinement  of  individuals.  In  addition, 
paragraph  (c)  was  restructured  to  clarify 
our  intent  that,  for  the  purpose  of  this 
section,  only  the  RSO  may  have  a 
designee. 

Section  35.432,  Calibration  of 
Brachythempy  Sources 

Issue  1 :  What  Does  the  Term 
"Nationally  Recognized  Body"  Mean 
and  What  Is  the  Policy  for  Taking 
Recommendations  From  These  Bodies 
and  Making  Them  Regulations? 

Comment.  Commenters  questioned 
what  was  intended  by  the  term 
"nationally  recognized  body"  and  stated 
that  professional  protocols  may  contain 
items  that  are  recommended,  but  that 
were  never  intended  to  be  adopted  as 
regulations. 

Response.  Examples  of  nationally 
recognized  bodies  include  ANSI, 
AAPM,  ACR,  ACMP.  and  NIST. 


Docimients  issued  by  nationally 
recognized  bodies  include  multiple 
peer-reviews  of  the  reports,  protocols,  or 
standards.  The  requirements  in  this 
subpart  are  based  on  recommendations 
found  in  AAPM  TG-40  and  T&-56  and 
are  consistent  with  the  calibration 
requirements  for  sealed  sources  and 
devices  for  therapy,  including  those 
found  in  ANSI  docimients.  However, 
the  NRC  did  not  include  all  the 
recommendations  made  in  these  reports 
because  we  recognize  the 
prescriptiveness  of  various  reports. 
Instead,  the  regulation  contains  only  the 
essential  objectives  for  the  test  being 
required.  For  additional  information  on 
the  use  of  consensus  standards  in 
developing  the  revision  of  Part  35  refer 
to  Section  I.  Background. 

Issue  2:  What  Is  the  Meaning  of  the 
Term  "Intervals  Consistent  With  1 
Percent  Physical  Decay?" 

Comment.  One  commenter  requested 
that  we  clarify  whether  the  requirement 
meant  1.0000  percent  or  allowed 
rounding  down  to  1  percent.  Some 
commenters  felt  that  1  percent  was  too 
prescriptive  because  the  calibration 
requirements  are  higher.  Additionally,  a 
commenter  stated  that  correcting  the 
output/activity  at  "'intervals  consistent 
with  1  percent  physical  decay"  was  not 
feasible  for  short  half-life  sources. 

Response.  This  section  requires  that 
outputs  or  activities  be  corrected  for 
physical  decay  at  intervals  consistent 
with  1  percent  physical  decay. 
"Rounding  "  is  a  mathematical  term. 
"Consistent  with  1  percent"  includes 
from  0.51  percent  to  1,49  percent.  The 
1  percent  correction  is  separate  from  the 
calibration.  The  accuracy  of  the 
calibration  must  be  within  a  given 
percentage  provided  by  the  published 
protocol  used  to  perform  the  calibration. 
This  calibration  is  then  used  to 
determine  the  dose  delivered  to  the 
patient. 

Issue  3:  Should  the  Rule  Contain  a 
Requirement  To  Perform  Calibration 
Measurements  of  Brachytherapy 
Sources  and,  if  so.  Can  the  Licensee 
Rely  on  the  Manufacturer's  or 
Distributor's  Calibration? 

Comment.  In  the  proposed  rule,  the 
NRC  solicited  specific  comment  on 
requirements  for  brachytherapy  source 
calibrations.  Some  commenters  felt  that 
the  vendor's  calibration  should  be 
verified  by  the  licensee  because  use  of 
unverified  vendor  calibrations  poses 
serious  hazards  for  the  patient.  Other 
commenters  believed  that  the 
calibration  of  brachytherapy  sources 
should  be  the  manufacturer's 
responsibility.  They  also  suggested  that 


we  could  easily  verify  procedures  at  a 
few  manufacturers,  rather  than  at 
multiple  hospitals.  Some  commenters 
also  requested  that  we  require  the 
manufacturer  to  guarantee  the  source 
activity  or  output  within  3  percent. 

Response.  The  NRC  believes  that  it  is 
good  practice  to  verify  the  calibration 
provided  by  the  manufacturer  because 
of  the  high  risk  associated  with  therapy 
doses  to  patients.  Therefore.  §  35.432 
requires  a  licensee  to  perform 
calibration  measurements  before  the 
first  medical  use  of  a  brachytherapy 
source.  The  licensee  shall  determine  the 
source  output  or  activity  using  a 
dosimetry  system  that  meets  the 
requirements  of  §  35.630(a);  determine 
source  positioning  accuracy  within 
applicators;  and  use  published  protocols 
accepted  by  nationally  recognized 
bodies  to  meet  the  previous  two 
requirements. 

However,  we  also  believe  that 
licensees  should  be  able  to  use 
calibration  measurements  provided  by 
the  source  manufacturer  or  by  a 
calibration  laboratory  accredited  by  the 
AAPM  as  long  as  it  was  done  in 
accordance  with  a  published  protocol 
accepted  by  a  nationally  recognized 
body  using  appropriately  calibrated 
equipment.  In  order  to  ensure  the 
reliability  of  the  outputs  or  activities 
reported  by  the  manufactiu'er,  the 
manufacturer  must  perform  the 
calibrations  in  accordance  with  the 
same  requirements  placed  on  the 
licensee.  This  also  addresses  the  issue 
that  the  manufacturer  guarantee  the 
activity  or  output  because  the 
manufacturer  must  use  at  least  the  same 
performance  standard  as  the  licensee. 

Issue  4:  What  is  the  Meaning  of  the 
Term  "Full"  in  "Full  Calibration?' 

Comment.  A  commenter  suggested 
that  the  title  be  changed  to  "Verification 
of  calibration  measurements  of 
brachytherapy  sources."  Another 
commenter  requested  clarification  of  the 
term  "full"  in  "full  calibration." 
Another  commenter  suggested  that  the 
term  "full  calibration"  be  replaced  with 
"spot  check"  and  the  phrase  "spot 
check  assay"  should  be  added  to  be 
consistent  with  terminology  used  in 
AAPM  TG-40  and  TG-56. 

Response.  The  NRC  agrees  that  the 
term  "full"  is  confusing  in  the  title 
because  we  do  not  define  "full," 
Therefore,  the  title  of  this  section  has 
been  changed  to  "Calibration 
measurements  of  brachytherapy 
sources."  Also,  the  term  "full"  has  been 
deleted  from  the  regulatory  text  in  this 
section.  The  terminology,  including 
"calibration."  was  selected  to  be 
consistent  with  terminology  used  in 
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Subpart  H  of  Part  35  and  in  AAPM  and 
ANSI  reports. 

Issue  5:  When  Should  the 
Brach\therapy  Sources  Be  Calibrated? 

Comment.  A  commenter  requested 
clarification  on  whether  brach\therapy 
sources  should  be  calibrated  before  the 
first  medical  use  period  or  before  the 
first  medical  use  at  a  given  facility. 

Response.  As  written,  the  requirement 
is  that  each  licensee  must  calibrate  its 
brachviherapy  sources  before  the  first 
medical  use  at  the  licensee's  facility.  If 
the  licensee  is  licensed  for  medical  use 
at  more  than  one  facility  in  a  single 
license,  this  calibratioii  must  only  be 
performed  once,  before  medical  use,  at 
any  of  the  facilities  listed  in  the  license. 

Issue  6:  Does  the  Rule  Allow  Calibration 
of  a  Sampling  of  Sources  When  a  Batch 
of  Sources  is  Received? 

Comment.  Some  commenters 
suggested  that  for  short  half-life  sources 
and  pure  beta-emitting  sources  [e.g..  I- 
125  and  palladium-103  (Pd-103)I.  a 
sampling  of  the  sources  should  be 
allowed. 

Response.  The  NRC  does  not  preclude 
a  sampling  of  short  half-life  sources 
when  received  in  a  large  batch.  The  rule 
requires  that  the  calibration  be 
performed  using  published  protocols 
accepted  bv  nationally  recognized 
bodies,  such  as  AAPM.  The  AAPM.  in 
the  report  from  TG-40,  recommends  for 
short  half-life  sources  that  "for 
groupings  with  a  large  number  of  loose 
seeds,  a  random  sample  containing  at 
least  10  percent  of  the  seeds  be 
calibrated"  and  "for  a  large  number  of 
seeds  in  ribbons,  a  minimum  of  10 
percent  or  2  ribbons  (whichever  is 
larger)  should  be  calibrated."  However, 
this  recommendation  is  made  to  the  end 
user  and  as  a  verification  of  the  source 
strength  measurement  performed  by  the 
manufacturer.  The  licensee  must  ensure 
that  the  published  protocol  allows  for 
sampling  of  sources  that  have  not  been 
previously  calibrated. 

Issue  7:  Are  Sources  Currently  in  the 
Possession  of  the  Licensee  Exempt  From 
the  Calibration  Requirement? 

Comment.  A  commenter  suggested 
that  we  include  an  exemption  for 
sources  in  inventory  before  the 
requirement  becomes  effective. 

Response.  Because  calibration 
standards  and  methods  have  varied  over 
the  years,  the  NRC  believes  that  to 
ensure  that  the  correct  dose  is  given  to 
the  patient,  in  accordance  with  §  35.41, 
the  brachytherapy  source  output  or 
activity  must  be  calibrated  in 
accordance  with  published  protocols 
currently  accepted  by  nationally 


recognized  bodies.  Therefore,  we  did 
not  revise  this  section  to  include  the 
requested  exemption  for  sources  in 
inventory  before  the  effective  date  of  the 
rule.  Instead,  we  revised  this  section  to 
clarif}'  that  all  brachytherapy  sources 
must  be  appropriately  calibrated  before 
the  first  medical  use  after  the  effective 
date  of  this  rule.  By  including  this  date, 
the  rule  now  clearly  indicates  that 
sources  currently  possessed  by  the 
licensee  must  be  calibrated  before  the 
first  medical  use  after  the  effective  date 
of  this  rule  and  in  accordance  with  a 
published  protocol  accepted  by  a 
nationally  recognized  body.  If  the 
source  was  previously  calibrated  in 
accordance  with  a  currently  accepted 
published  protocol  and  using  a 
dosimetn,'  system  that  meets  the 
requirements  of  §  35.630(a).  the 
calibration  would  not  need  to  be 
repeated  after  the  final  rule  becomes 
effective. 

Issue  8:  Are  the  Calibration 
Requirements  for  High-Dose  Versus 
Low-Dose  Sources  the  Same? 

Comment.  A  commenter  requested 
that  the  calibration  requirements  make  a 
distinction  between  high-dose  and  low- 
dose  brachytherapy  sources. 

Response.  The  NRC  does  not  believe 
that  such  a  distinction  is  needed.  We 
believe  that  when  a  therapeutic  dose  is 
delivered  to  a  patient  or  human  research 
subject,  the  licensee  is  responsible  for 
ensuring  that  the  correct  dose  is 
administered,  regardless  of  the  source 
strength. 

Issue  9:  Do  the  Manufacturer's 
Measurements  Need  To  Be  Performed 
Consistent  With  Those  Required  by  the 
Licensee? 

Comment.  A  commenter  suggested 
that  for  the  manufacturer's  accepted 
measurements,  the  phrase  "that  are 
made  in  accordance  with  the 
requirements  of  this  section"  be  deleted. 

Response.  This  phrase  has  been 
retained  in  the  final  rule.  To  ensure  the 
same  level  of  calibration,  the  NRC 
believes  that  unverified  calibrations 
performed  by  the  manufacturer  must 
meet  the  same  calibration  standard  as 
the  calibrations  required  of  the  licensee. 

Issue  10:  Is  the  Requirement  for  Source 
Positioning  Accuracy  Necessary? 

Comment.  Some  commenters  felt  that 
the  requirement  for  source  positioning 
accuracy  within  applicators  was  vague 
and  mav  be  irrelevant  or  impossible  to 
comply  with. 

Response.  The  NRC  believes  that,  in 
order  for  the  licensee  to  ensure  further 
that  the  correct  dose  is  delivered,  the 
applicators  used  to  help  deliver  the  dose 


must  be  appropriately  tested.  We 
reviewed  several  standards  currently 
available  for  calibration  of 
brachx-therapy  sources.  For  example. 
A^\PM  TG— 40  recommends,  at  a 
minimum,  that  initial  tests  be  performed 
on  brachytherapy  applicators.  TG-40 
states  that  "of  major  concern  is  that  the 
applicators  position  the  source  where 
they  are  intended  to  be  localized,  and 
that  any  part  of  the  structures  which  are 
used  to  attenuate  the  radiation  (e.g.. 
rectal  and  bladder  shields)  have  not 
shifted." 

Issue  11;  Should  the  Accuracy  of  Source 
Activity  or  Output  Determination  Be 
Stated  in  the  Rule' 

Comment.  A  commenter  suggested 
that  the  accuracy  for  1-125  be  changed 
to  10  percent  because  a  5  percent 
accuracy  is  not  possible, 

Response.  The  NRC  deleted  the 
reference  to  +/-5  percent  from 
§  35.432(c)(1)  of  the  proposed  rule.  We 
do  not  believe  that  the  accuracy  of  the 
source  activity  or  output  measurement 
needs  to  be  stated  in  the  rule  because 
the  published  protocol  addresses  the 
accuracy  requirement. 

Issue  12:  Is  New  Equipment  Required  by 
Licensees  To  Perform  Calibrations? 

Comment.  Several  commenters 
indicated  that  the  new  requirement  to 
calibrate  brachytherapy  sources  would 
require  licensees  not  currently  involved 
in  teletherapy  or  remote  afterloader 
therapy  to  procure  equipment 
Additionally,  a  commenter  requested 
clarification  on  whether  a  well 
ionization  chamber  (e.g..  dose 
calibrator)  was  adequate  for  calibrating 
low  dose  rate  brachytherapy  sources 
because  farmer  chambers  have 
historically  been  associated  with 
§35.630. 

Response.  As  represented  in  the 
Regulator*-  Analysis  accompanying  this 
final  rule,  the  NRC  recognizes  that 
licensees  may  need  to  procure 
additional  equipment  to  meet  this 
requirement.  We  believe  that  the 
additional  expenditure  is  warranted  for 
the  licensee  administering 
brachytherapy  doses  to  ensure  that  the 
correct  dose  is  administered  to  patients. 
We  agree  that  a  well  ionization  chamber 
could  meet  the  requirement  if  the 
chamber,  or  source  used  to  calibrate  the 
chamber,  is  traceable  to  NIST  or  an 
AAPM-accredited  calibration 
laboratory',  and  a  published  protocol 
accepted  by  a  nationally  recognized 
body  is  used. 


20310  Federal  Register /Vol.  67.  No.  79  /  Wednesday.  April  24,  2002/R\iles  and  Regulations 


Section  35.433,  Decay  of  strontium-90 
sources  for  ophthalmic  uses 

Issue  1:  Were  There  Any  Other  Changes 
Made  to  This  Subpart  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  this 
new  section  that  requires  an  AMP  to 
calculate  the  activity  of  a  strontium-90 
(Sr-90)  source  that  will  be  used  in 
determining  the  treatment  time  for 
ophthalmic  uses.  It  also  requires  that  the 
activity  be  calculated  using  the  source 
activity  determined  under  §  35.432. 

We  added  this  section  because  we  are 
aware  of  numerous  misadministrations 
involving  Sr-90  for  opthalmic  use  that 
were  caused  by  individuals  improperly 
calculating  the  decay  of  sealed  sources. 
Given  the  risks  associated  with  use  of 
Sr-90  and  the  numerous 
misadministrations  in  this  area,  a  more 
prescriptive  requirement  is  warranted. 

Section  35.457,  Therapy-Related 
Computer  Systems 

Issue:  Were  There  Any  Other  Changes 
Made  to  This  Subpart  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NfRC  added  this 
new  section  that  is  consistent  with  the 
requirement  foimd  in  §  35.657  for 
therapy-related  computer  systems.  The 
new  section  requires  brachytherapy 
licensees  who  use  treatment  planning 
systems  to  perform  acceptance  testing 
on  the  system  in  accordance  with 
published  protocols  accepted  by 
nationally  recognized  bodies. 

Section  35.490,  Training  for  Use  of 
Manual  Brachytherapy  Sources 

General  comments  on  this  section  are 
summarized  under  the  General  Training 
topic  found  at  the  begiiming  of  this 
section  of  the  Federal  Register  notice. 

Issue  1:  Should  Training  Include 
Ordering  and  Inventory  of  Byproduct 
Material? 

Comment.  A  commenter  requested 
that  we  delete  the  following  from  work 
experience  requirements:  "ordering" 
material  safely  and  "maintaining 
running  inventories  of  material  on 
hand."  The  commenter  believed  that 
there  was  no  risk  associated  with  these 
procedures. 

Response.  Because  the  AU  is 
responsible  for  use  of  byproduct 
material  under  the  license,  the  NRC 
believes  that  experience  in  ordering  and 
maintaining  inventories  of  radioactive 
materials  is  an  important  component  of 
a  training  program  for  an  AU. 


Section  35.491,  Training  for  ophthalmic 
use  of  strontium-90 

Issue  1:  Were  There  Any  Other  Changes 
Made  in  This  Subpart  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  this 
new  section.  The  proposed  rule  had 
deleted  specific  training  and  experience 
requirements  for  individuals  who 
wanted  to  use  Sr-90  for  ophthalmic  use. 
Under  the  proposed  rule,  these 
individuals  would  need  to  meet  the 
training  and  experience  requirements  in 
the  proposed  §  35.490  or  §  35.940.  This 
change  was  proposed  because,  at  that 
time,  we  believed  it  was  warranted  in 
view  of  the  similarities  between  the  use* 
of  Sr-90  eye  applicators  and  the  use  of 
sealed  byproduct  material  in  medical 
devices,  and  recent  misadministrations 
involving  Sr-90  eye  applicators.  Upon 
further  review  of  the 
misadministrations,  we  believe  that  the 
majority  of  the  misadministration  events 
could  have  been  prevented  if  an  AMP 
had  calculated  the  decay  of  the  sources, 
rather  than  if  NRC  required  additional 
training  and  experience  for  AUs  who 
want  to  use  Sr-90  for  ophthalmic  use. 
Therefore,  we  added  a  requirement  for 
an  AMP  to  calculate  the  activity  of  the 
source  (§  35.433)  and  have  included  a 
specific  section  that  provides  the 
training  and  experience  requirements 
for  an  individual  who  would  like  to  use 
Sr-90  sources  for  ophthalmic 
treatments. 

This  section  is  identical  to  §  35.941, 
Training  for  ophthalmic  use  of  Sr-90  in 
the  ciurent  rule  with  minor  exceptions. 
We  have  deleted  the  phrase  "who  is  in 
the  active  practice  of  therapeutic 
radiology  or  ophthalmology."  We 
believe  it  is  important  that  the 
individual  is  a  physician  and  therefore 
this  additional  level  of  prescriptive 
regulation  is  not  warranted.  We  have 
also  added  a  requirement  for  a  written 
statement,  signed  by  a  preceptor  AU, 
stating  that  the  individual  has 
satisfactorily  completed  the  traiiung 
requirements  and  has  achieved  a  level 
of  competency  sufficient  to  function 
independently  as  an  AU  for  use  of  Sr- 
90  for  ophthalmic  treatments.  This 
change  is  consistent  with  the  other 
training  and  experience  sections  within 
the  revised  rule.  The  preceptor 
statement  is  discussed  in  more  detail 
under  the  General  Training  topic  found 
at  the  beginning  of  this  section. 
Additionally,  we  have  added  a 
provision  that  a  physician  who  meets 
the  requirements  in  §  35.490  or 
equivalent  Agreement  State 
requirements  would  automatically  meet 
the  requirements  to  become  an  AU 
under  §  35.491. 


Subpart  G — Sealed  Sources  for 
Diagnosis 

The  NRC  received  comments  on  only 
three  areas  in  Subpart  G.  They  are:  (1) 
SSDR;  (2)  availabihty  of  survey 
instruments;  and  (3)  training  and 
experience  requirements.  The  first  two 
topics  are  summarized  imder  the 
"Global  Changes"  topic  in  the  beginning 
of  this  section  because  the  same 
comments  pertain  to  multiple  sections 
in  the  rule.  Comments  on  the  training 
and  experience  requirements  are 
summarized  under  the  "General 
Training"  topic  found  at  the  begiiming 
of  this  section. 

Subpart  H— Photon  Emitting  Remote 
Afterloader  Units,  Teletherapy  Units, 
and  Gamma  Stereotactic  Units 

General  Comments 

Issue  1:  Can  This  Subpart  Be  Revised  To 
Eliminate  Redimdant  and  Overly 
Prescriptive  Requirements? 

Comment.  A  commenter  suggested 
that  Subpart  H  should  be  revmtten  to 
eliminate  redxmdancy  and 
overprescriptive  procedures  that  the 
NRC  expects  licensees  to  follow.  The 
commenter  felt  that  the  licensees  should 
have  the  ability  to  develop  their  own 
procedures  instead  of  the  NRC  dictating 
each  step. 

Response.  The  NRC  agrees  that  the 
rule  should  not  be  redimdant  and  we 
have  combined  sections  whenever 
possible.  For  example,  in  the  final  rule, 
we  combined  §  35.644,  Periodic  spot- 
checks  for  low  dose-rate  remote 
afterloaders,  with  §  35.643,  Periodic 
spot-checks  for  high  dose-rate  and  pulse 
dose-rate  remote  afterloader  units. 
However,  the  full  calibration 
requirements  for  all  therapy  units  have 
been  retained  in  separate  sections  for 
each  type  of  imit  to  avoid  confusion  on 
the  applicability  of  certain  tests  for  a 
given  therapy  iinit. 

Subpart  H  contains  requirements  for 
emergency  response  and  operating 
procediu'es,  including  full  calibration 
and  spot-check  tests.  Where  warranted 
by  risk,  we  maintained  the  prescriptive 
requirements  in  the  rule.  We  identified 
the  performance  objectives  for  full 
calibrations  and  spot-checks  in  the  rule. 
This  decision  was  based  on  various 
AAPM  and  ANSI  reports.  However,  the 
exact  content  of  these  procedures  has 
not  been  specified.  These  procedures 
are  required  to  be  developed  by  the 
licensee  and  the  AMP.  Where 
applicable,  the  procedures  must  use 
published  protocols  accepted  by  a 
nationally  recognized  body.  We  believe 
that  this  provides  the  licensee  more 
flexibility  in  developing  its  procedures. 
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Issue  2:  How  Have  National  Standards 
Been  Incorporated  Into  the  Rule? 

Comment.  Commenters  were 
concerned  that  we  are  transforming 
recommended  "practice  standards"  into 
excessively  prescriptive  and 
unnecessarily  burdensome  regulatory 
requirements. 

Response.  In  many  sections,  the  rule 
allows  licensees  to  develop  their  own 
procedures  in  accordance  with  multiple 
peer- reviewed  reports,  protocols,  or 
standards.  Examples  include  following 
recommendations  published  by  the 
AAPM,  ACR,  ANSI,  and  ACMP.  The 
NRC  believes  this  provides  licensees 
with  the  flexibility  needed  to  develop 
their  own  procedures  as  long  as  they 
meet  the  minimum  regulatory 
requirements  in  this  subpart. 

For  additional  information  on  the  use 
of  consensus  standards  in  the  final  rule 
refer  to  I,  Background,  in  the 
SUPPLEMENTARY  INFORMATION. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  changed  the 
title  of  this  subpart  and  the  language  in 
§  35.600  to  make  it  clear  that  the 
requirements  in  this  section  refer  to 
only  photon-emitting  remote  afterloader 
units,  teletherapy  units,  and  gamma 
stereotactic  radiosiu"gery  units. 

Section  35.600,  Use  of  a  Sealed  Source 
in  a  Remote  Afterloader  Unit, 
Teletherapy  Unit,  or  Gamma 
Stereotactic  Radiosurgery  Unit 

Issue  1:  Should  All  Therapy  Sealed 
Wources  Be  Required  to  Have  NIST 
Traceability? 

Comment.  Some  commenters  said  that 
all  soiuces  used  for  therapeutic 
applications  should  be  required  by 
regulation  to  have  a  NIST  traceable 
national  standard.  Conversely,  some 
commenters  said  that  it  is  inconsistent 
to  require  licensees  to  calibrate  such 
sources  in  the  absence  of  national 
standards  for  all  clinically  used  sources. 

Response.  Sections  35.632,  35.633, 
and  35.635  require  that  sealed  source 
output  be  measured  with  a  dosimetry 
system  that  has  been  calibrated  using  a 
system  or  source  traceable  to  NIST  and 
published  protocols  accepted  by 
nationally  recognized  bodies  or  by 
calibration  laboratory  accredited  by 
AAPM.  The  NRC  agrees  with  the  AAPM 
position  that  all  therapy  sealed  sources 
should  be  calibrated  in  accordance  with 
a  traceable  standard.  In  limited  cases,  a 
traceable  standard  identical  to  the 
therapy  sealed  source  is  not  available.  In 
these  cases,  §§  35.632,  35.633,  and 
35.635  allow  the  licensee  the  flexibility 


to  use  protocols  accepted  by  nationally 
recognized  bodies  to  meet  the 
calibration  requirement.  As  an  example, 
AAPM  Report  Number  21  recommends 
that  sources  used  in  radiation  therapy 
have  calibrations  with  direct  or 
secondary  traceability  to  national 
standards.  AAPM  defines  direct 
traceability  as  "when  a  source  or 
calibrator  has  been  calibrated  either  at 
NIST  or  an  AAPM-Accredited 
Dosimetry  Calibration  Laboratory." 
AAPM  defines  secondar}-  traceability  as 
"when  the  source  is  calibrated  in 
comparison  with  a  source  of  the  same 
design  and  comparable  strength  which 
has  direct  traceability  or  when  the 
source  is  calibrated  using  an  instrument 
with  direct  traceability."  In  addition, 
AAPM  TG-56  recommends  that  for 
"sources  that  do  not  have  a  national 
standard  yet,  users  should  develop  a 
constancy  check  calibrated  against  the 
vendor's  standard  and  use  this 
constancy  check  to  verify  the  source 
strength.  Another  option  is  to  develop 
one's  ovvTi  secondary'  standard."  This 
allows  the  licensee  flexibility  in  the 
event  that  a  direct  NIST  traceable 
standard  does  not  exist. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  a  new 
paragraph  (b)  to  this  section  that  allows 
a  licensee  to  use  therapy  sources  in 
medical  research  if  the  research  is 
conducted  in  accordance  with  an  active 
IDE  application  accepted  by  the  FDA 
and  if  the  requirements  in  §  35.49(a)  are 
me.t.  This  was  done  to  clarify  how- 
research  with  sealed  sources  could  be 
conducted  if  the  medical  use  of  the 
sources  differed  from  the  statements 
feund  in  the  SSDR  for  the  sources.  With 
this  change,  we  allow  previously 
registered  sources  to  be  used  for  uses 
other  thcui  those  described  in  the 
original  registration  process  as  long  as 
the  requirements  in  paragraph  fb)  are 
met. 

Section  35.604,  Surveys  of  Patients  and 
Human  Research  Subjects  Treated  With 
a  Remote  Afterloader  Unit 

Issue  1:  What  Is  the  Purpose  of  the 
Survey  Required  by  This  Section? 

Comment.  A  commenter  requested 
clarification  of  the  requirement  to 
survey  the  patient  or  human  research 
subject  and  the  remote  afterloader  with 
a  portable  radiation  detection  survey 
instrument  to  confirm  that  the  source(s) 
have  been  removed  from  the  patient  or 
human  research  subject  and  returned  to 
the  safe  shielded  position. 


Response.  The  radiation  sur\'eys  are 
needed  to  ensure  that  a  source  does  not 
remain  within  the  patient  or  outside  of 
the  source  shield  following  completion 
of  each  treatment  with  the  unit. 

Issue  2:  Who  May  Perform  the  Survey' 

Comment.  A  commenter  requested 
that  the  rule  be  revised  to  allow  the 
medical  physicist  to  train  an  assistant  to 
do  the  radiation  surveys,  required  by 
§  35.604.  when  the  physicist  is  not 
available. 

Response.  The  rule  does  not  specify 
who  must  perform  the  sur\'eys  required 
by  §  35.604.  The  NRC  believes  that  the 
licensee  should  have  the  flexibility  to 
decide  who  should  perform  the  surveys. 
However,  the  record  of  the  survey  must 
include  the  name  of  the  individual  who 
performed  the  survey,  in  accordance 
with  §35.2404. 

Section  35.605,  Installation. 
Maintenance.  Adjustment,  and  Repair 

Issue  1:  Who  May  Repair  a  LDR  Unit? 

Comment.  The  NRC  solicited 
comments  on  whether  the  restrictions  in 
this  section  on  who  may  work  on  a 
device  containing  a  sealed  source 
should  apply  to  LDR  units.  Some 
commenters  said  that  the  restrictions 
should  apply  to  LDR  units  Other 
commenters  believed  that  the 
restrictions  should  only  apply  to  LDR 
units  if  the  device  manufacturer 
recommends  the  restriction  for  the 
particular  device.  Conversely,  some 
commenters  said  that  the  restrictions 
should  not  apply  to  LDR  units  because 
the  risk  from  these  low  dose-rate  units 
is  minimal  enough  that  a  trained 
individual  knowledgeable  of  the  unit's 
operation  could  install,  perform 
maintenance,  adjust,  or  repair  the 
device.  They  believed  that  we  should 
not  "over-regulate"  these  units.  Some 
commenters  also  believed  that  users  of 
nonmedical  devices  who  perform  these 
types  of  services  must  submit 
procedures  that  show  they  have  had 
appropriate  training  in  performing  these 
ser\'ices  on  the  specific  devices.  They 
stated  that  persons  who  perform 
installation,  maintenance,  and  repair  of 
other  NRC-regulated  devices  (that  do 
not  apply  radiation  to  humans)  are 
routinely  limited  to  services  on  the 
specific  devices  for  which  they  have 
training  and  experience,  e.g..  fixed 
gauges,  radiography  cameras,  etc.  In 
addition,  repairs  of  therapy  devices  are 
not  just  an  issue  of  source  or  cable 
replacement,  but  could  also  include 
electronics  and  software  modifications. 
Consequently,  they  believed  that  none 
of  the  training  and  experience 
requirements  identified  in  the  proposed 
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regulations  provide  for  this  kind  of 
training.  Therefore,  the  service 
provider's  specific  training  must  be 
evaluated  by  the  NRC. 

Response.  Because  of  the  risk 
associated  with  therapy  devices,  the 
final  rule  only  allowrs  an  NfRC  or 
Agreement  State  licensed  entity  to 
install,  maintain,  adjust,  or  repair  a 
therapy  device  that  involves  work  on 
the  source{s)  shielding,  the  source(s) 
driving  unit,  or  other  electronic  or 
mechanical  component  that  could 
expose  the  soiu^cels),  reduce  the 
shielding  around  the  source(s).  or 
compromise  the  radiation  safety  of  the 
therapy  unit  or  the  source(s). 
Additionally,  these  regulations  limit  the 
installation,  replacement,  relocation,  or 
removal  of  the  sealed  source(s)  or 
source(s)  in  a  teletherapy  unit,  gamma 
stereotactic  radiosurgery  unit.  HDR, 
MDR.  and  PDR,  to  an  entity  specifically 
licensed  by  the  NRC  or  an  Agreement 
State  for  these  activities.  For  LDR 
source(s),  the  NRC  allows  an  AMP  or  a 
specifically  licensed  entity  to  perform 
these  functions.  This  provides  relief  for 
licensees  possessing  LDRs  when 
replacing  decayed  sources  or  removing 
and  installing  sources  to  render  each 
individualized  treatment  plan. 
However,  for  work  on  the  LDR  source(s) 
safe,  the  source(s)  driving  unit,  or  other 
electronic  or  mechanical  components 
that  may  expose  the  source(s)  or 
compromise  the  radiation  safety  of  the 
unit,  we  believe  that  specialized 
training,  in  addition  to  the  training 
required  to  meet  AMP  status,  is 
necessary  to  perform  these  activities. 
Therefore,  only  persoimel  specifically 
licensed  by  the  NRC  or  an  Agreement 
State  may  perform  these  activities. 

Issue  2:  Does  Install.  Maintain,  Adjust, 
or  Repair  Include  Assembly? 

Comment.  A  commenter  suggested 
that  the  word  "assembly"  be  added  to 
the  list  of  activities  that  must  be 
performed  by  a  specifically  licensed 
person. 

Response.  The  NRC  believes  that 
"assembly"  is  included  within  the 
meaning  of  installation  and  repair. 
Therefore,  we  made  no  change  in  the 
regulatory  text. 

Section  35.610,  Safety  Procedures  and 
Instructions  for  Remote  Afterloader 
Units,  Teletherapy  Units,  and  Gamma 
Stereotactic  Radiosurgery  Units 

Issue  1;  Does  the  Rule  Allow 
Individuals  Other  Than  the  Patient  To 
Be  Present  in  the  Treatment  Room? 

Comment.  Commenters  indicated  that 
therapy  administrations  in  cardiac 
catheterization  suites  require  the 


presence  of  other  persons  for  the  safety 
of  the  patient  during  the  treatment,  and 
may  require  that  individuals  have 
access  to  the  patient  through  the 
treatment  room  doors  without 
interruption  of  the  treatment.  In  such 
cases,  the  commenters  believed  that  the 
exposures  to  personnel  were  already 
limited  by  Part  20  requirements.  A 
commenter  also  questioned  the  term 
"contraindicated"  in  the  phrase 
"ensuring  that  only  the  patient  *   *   *  is 
in  the  treatment  room  before  initiating 
treatment  with  the  source(s),  imless 
contraindicated  *  *  *" 

Response.  The  NRC  agrees  that,  in 
limited  cases,  the  licensee  may  need  to 
allow  other  individuals  in  the  treatment 
room  during  treatment.  We  also  agree 
that  the  scope  of  "unless 
contraindicated"  needs  to  be  defined. 
Therefore,  we  modified  the  final  rule  to 
permit  individuals  approved  by  the  AU, 
AMP.  or  RSO  to  be  present  in  the 
treatment  room,  during  treatment  with 
the  source(s).  These  individuals  are  in 
the  best  position  to  determine  if  an 
individual  may  be  present  in  the 
treatment  room  during  a  treatment. 
However,  licensees  are  still  required  to 
control  the  exposures  of  workers  and 
members  of  the  public  in  accordance 
with  Part  20. 

Issue  2:  Must  the  Console  and  the 
Console  Keys  Be  Secured? 

Comment.  A  commenter  suggested 
that  securing  both  the  console  and  the 
console  keys  was  redundant.  The 
commenter  went  on  to  state  that 
securing  a  teletherapy  or  a  gamma 
stereotactic  radiosurgery  treatment  room 
is  unnecessary  if  the  console  or  console 
keys  are  secured  because  it  would  be 
highly  unlikely  that  unauthorized 
individuals  would  remove  the  devices 
given  their  bulk  and  weight.  The 
commenter  felt  that,  in  keeping  with  a 
performance-based  rule,  this  section 
should  be  revised  to  read  "prevention  of 
unauthorized  use  or  removal  of  the 
device  when  not  in  use  or  unattended." 

Response.  Paragraph  {a){l)  of  this 
section  specifies  the  mechanism  for 
ensuring  that  the  licensed  material  in 
therapy  treatment  devices  is  controlled 
when  the  devices  are  not  attended  or  are 
not  in  use.  In  keeping  with  a 
performance-based  rule,  the  NRC 
removed  the  proposed  requirement  for 
written  security  procedures.  This  allows 
the  licensee  flexibility  in  determining 
the  appropriate  method  for  meeting  this 
requirement.  General  requirements  for 
security  of  byproduct  material  are 
addressed  in  Part  20,  Subpart  I. 
However,  because  of  the  high  risk  posed 
by  these  sources,  we  believe  that  a  more 
prescriptive  requirement  is  warranted. 


Issue  3:  Where  Should  Emergency 
Procedures  and  Instructions  Be  Posted? 

Comment.  Some  commenters  said  that 
requiring  a  copy  of  instructions  and 
procedures  to  be  posted  only  at  the 
device  console  was  too  prescriptive. 
They  suggested  that  the  language  should 
be  revised  to  read  "in  the  immediate 
vicinity  of  the  device  console."  A 
commenter  also  suggested  that 
paragraph  (c)  of  this  section  was 
unnecessary  because  it  requires  posting 
the  location  of  the  procedures,  and 
paragraph  (b)  requires  the  procedures  be 
posted.  Another  commenter  suggested 
that,  in  some  cases,  a  console  may  not 
exist. 

Response.  The  NRC  has  not  changed 
either  paragraph  (b)  or  (c)  in  the  final 
rule.  Paragraph  (b)  requires  that  a  copy 
of  the  emergency  procedures  required 
by  paragraph  (a)(4)  be  physically  located 
at  the  unit  console.  Paragraph  (c) 
requires  posting  the  location  of 
emergency  procedures  and  the  names 
and  telephone  numbers  of  the 
emergency  contacts.  Because  the 
emergency  procedures  for  some  devices 
(e.g.,  HDR  units)  may  consist  of  several 
volumes  of  error  codes  and  their 
meaning,  we  do  not  require  that  these 
procedures  be  posted.  However,  the 
actual  location  (e.g.,  specific  drawer  in 
the  console)  where  these  procedures  are 
stored  must  be  posted  at  the  unit 
console  to  alert  individuals  about  where 
to  find  the  detailed  emergency 
procedures  in  the  event  of  an 
emergency.  We  agree  that  this  does  not 
specifically  require  posting  the 
procedures  on  the  console,  but  may 
allow,  for  instance,  posting  them  on  the 
wall  in  front  of  the  console.  We  also 
believe  that  a  console  exists  for 
"remotely"  delivered  sources  because 
the  sources  must  be  removed  from  the 
soiu-ce  shielding  from  outside  of  the 
treatment  room.  For  cardiac  units,  this 
may  be  an  infusion  console. 

Issue  4:  Should  Device  Operators  Be 
Listed  in  the  License? 

Comment.  A  commenter  felt  that 
operator  knowledge  was  vital  to  prevent 
a  medical  event,  but  the  requirements 
do  not  address  operator  education, 
training,  or  experience.  The  commenter 
suggested  that  the  operator  be  named  in 
the  license. 

Response.  It  is  the  licensee's 
responsibility  to  ensure  that  operators 
are  trained.  In  accordance  with  §  35.27, 
operators  use  licensed  material  and 
operate  licensed  devices,  depending  on 
the  activity  being  conducted,  under  the 
supervision  of  the  AU.  Therefore,  the 
NRC  does  not  believe  that  NRC's  prior 


Federal  Register /Vol.  67.  No.  79  /  Wednesday,  April  24.  2002 /Rules  and  Regulations  20313 


review  of  a  specific  operator's  training 
is  necessary. 

Issue  5:  What  Is  the  Appropriate 
Frequency  and  Scope  of  Instruction? 

Comment.  Some  corrunenters 
suggested  that  we  clarifj'  that  persons 
not  receiving  annual  refresher  training 
are  simply  prohibited  from  operating 
the  unit  until  the  training  is  provided 
and  that  the  individuals  need  not  be 
removed  from  authorization  in  the 
institutional  license.  A  commenter  also 
felt  that  the  instruction  requirements 
were  too  prescriptive  for  the  variety  of 
devices.  In  addition,  while  it  may  be 
possible  to  perform  a  drill  simulating 
the  removal  of  a  patient  from  a 
teletherapy  unit,  such  a  drill  is  not 
practical  for  an  HDR  unit.  The 
commenter  requested  that  the  regulatory 
text  be  revised  to  read  "a  licensee  shall 
provide  instruction  and  practice  drills 
or  demonstrations,  initially  and  at  least 
annually  *   *   *"  Conversely,  some 
commenters  suggested  that  retraining 
was  not  necessary  at  all  because  the 
AMP  and  the  operator  routinely  perform 
the  procedures. 

Response.  The  NRC  amended  the 
regulatory  text  to  clarify  the 
requirements  for  instruction.  We  believe 
that  initial  instruction  and  annual 
retraining  are  needed  to  ensure  that  the 
correct  dose  is  administered  to  the 
patient  or  human  research  subject  and 
to  ensine  that  responsible  individueils 
appropriately  respond  to  emergencies. 
We  also  believe  that  emergency  drills 
are  appropriate  for  all  devices.  The 
requirement  for  training  on  emergency 
and  operating  procedures  has  been 
revised  to  clarify  that  the  training 
provided  is  "as  appropriate  to  the 
individual's  assigned  duties."  We 
believe  that  the  revised  rule  allows  the 
licensee  flexibility  in  determining  the 
appropriate  level  of  instruction  to  be 
provided  depending  on  the  level  of 
involvement  of  persormel  in  the 
operation  of  and  emergency  response  for 
the  therapy  unit. 

Issue  6:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  In  keeping  with  a 
more  performance-based  rule,  the  NRC 
removed  the  requirement  for  a  written 
procedure  for  preventing  dual  operation 
of  radiation  producing  devices.  This 
allows  the  licensee  flexibility  in 
determining  the  appropriate  method  for 
meeting  this  requirement. 

Paragraph  (g)  of  this  section  was 
added  to  refer  licensees  to  the  record 
keeping  requirements  in  §  35,2610. 


Section  35.615,  Safety  Precautions  for 
Remote  Afterloader  Units.  Teletherapy 
Units,  and  Gamma  Stereotactic 
Radiosurgery  Units 

Issue  1:  Is  It  Necessary  To  List  the  Type 
and  Location  of  Emergency  Response 
Equipment  in  the  Regulations? 

Comment.  Commenters  believed  that 
the  requirement  to  list  the  contents  of  an 
emergency  pack  was  too  prescriptive 
and  confusing.  Additionally, 
commenters  believed  that  the 
emergency  equipment  did  not  need  to 
be  specifically  located  in  the  patient's 
room  but  could  be  somewhere 
accessible  in  the  hospital.  Commenters 
felt  that  the  licensee  should  have  the 
freedom  to  adequately  stock  and  locate 
an  emergency  pack.  One  commenter 
also  felt  that  the  phrase  "supplies 
necessarv'  to  surgically  remove 
applicators"  kept  in  the  patient's  room 
implied  that  surgerv'  should  be 
conducted  in  a  nonsterile  environment. 

Response.  The  NRC  agrees  with  these 
comments  because,  in  a  performance- 
based  rule,  the  essential  objectives 
should  be  stated  in  the  regulation. 
Therefore,  we  revised  the  regulator^'  text 
to  identify  the  essential  objective  of 
having  emergency  response  equipment 
available  near  each  treatment  room.  The 
list  of  specific  items  that  are  needed  for 
emergency  responses  has  been  deleted 
from  this  section.  The  licensee  has  the 
flexibility  to  determine  the  type  of 
emergency  response  equipment  needed 
to  respond  to  a  source  that  remains  in 
the  unshielded  position  or  is  lodged 
within  the  patient  following  completion 
of  the  treatment. 

We  agree  that  the  emergency 
equipment  does  not  need  to  be 
maintained  in  the  treatment  room. 
However,  it  should  be  maintained  near 
each  treatment  room  in  order  to 
expeditiously  respond  to  an  emergency. 
The  final  rule  allows  the  licensee  some 
flexibility  in  locating  the  emergency 
response  equipment  but  does  not 
preclude  the  licensee  from  placing  the 
equipment  in  the  room.  This  is 
especially  important  in  the  situation 
where  heavy  source  shields  are  needed. 
The  issue  of  whether  to  conduct  surgical 
removals  of  applicators  or  sources 
within  a  treatment  room  that  may  not  be 
a  sterile  environment  is  left  to  the 
licensee's  discretion. 

Issue  2:  Is  This  Section  Applicable  to 
Remote  Afterloader  Units  With  Beta- 
Emitting  Sources? 

Comment.  The  NRC  solicited  specific 
response  on  whether  the  safety 
precautions  in  this  section  should  apply 
to  beta-emitting  sources.  Some 
commenters  felt  that  the  requirements 


in  this  section  should  not  apply  to 
remote  afterloader  beta-emitting 
sources,  since  the  lower  doses  from  the 
beta-emitting  sources  present  a  very  low 
risk.  For  example,  some  commenters  felt 
that  paragraphs  (b).  (c).  (d).  and  (g) 
could  be  waived.  Other  commenters  did 
not  believe  that  we  should  waive  the 
requirements  in  this  section  for  remote 
afterloader  beta-emitting  sources  in 
keeping  with  ALAR.\. 

Response.  The  NRC  amended  the  title 
of  this  subpart  to  make  it  clear  that  it 
only  applies  to  photon-emitting  units. 
We  agree  that  when  requirements  for 
beta-emitting  remote  afterloader  units 
are  subsequently  added  to  the 
regulations,  many  of  the  types  of 
requirements  described  in  this  section 
may  be  appropriate.  However,  until  the 
use  and  safety  issues  of  beta-emitting 
remote  afterloader  units  are  fully 
understood,  specific  requirements  for 
these  units  have  not  been  incorporated 
into  this  subpart. 

Issue  3:  Who  Mav  Generate  a  Treatment 
Plan? 

Comment.  A  commenter  suggested 
adding  a  requirement  that  only  an  AMP 
mav  generate  an  HDR  treatment  plan. 
The  commenter  believed  that  the  level 
of  complexity  and  the  chance  for  error 
in  this  area  certainly  warranted  a 
requirement  in  this  area. 

Response.  The  NRC  has  not  changed 
the  final  rule  to  state  who  should 
generate  a  treatment  plan.  We  believe 
that  licensees  should  determine  who 
will  generate  the  treatment  plan. 
Additionally,  we  remind  licensees  that 
under  §  35.41,  Procedures  for 
administrations  requiring  a  WTitten 
directive,  the  licensee  must  develop, 
implement,  and  maintain  written 
procedures  to  provide  high  confidence 
that  each  administration  is  in 
accordance  with  the  written  directives, 
including  providing  the  correct  dose  to 
the  patient. 

Issue  4.  Is  an  Intercom  System 
Necessary? 

Comment.  A  commenter  requested 
that  the  requirement  for  an  intercom 
system  be  deleted  because  voice 
communication  with  the  patient  is  not 
necessary  during  treatment  The 
commenter  also  suggested  that  the 
requirement  to  have  an  intercom  system 
restricts  treatments  given  by  a  deaf 
employee. 

Response.  Based  on  ANSI  and  AAPM 
recommendations  and  to  help  ensure 
patient  and  worker  safety,  the  NRC 
retained  the  requirement  for  an 
intercom  system  in  the  final  rule.  This 
does  not  preclude  additional  use  of 
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another  voice  activated  system  that  can 
be  used  by  a  deaf  operator. 

Issue  5:  Should  the  Word  "Expeditious" 
Be  Used  in  the  Rule? 

Comment.  A  comment er  suggested 
that  the  term  "expeditious"  in 
paragraph  (e)  implies  that,  if  the  soiu-ce 
is  difficult  to  remove,  the  licensee  will 
be  cited.  The  commenter  also  felt  that 
this  requirement  could  interfere  with 
what  the  physician  considers  to  be  in 
the  best  interest  of  the  patient. 

Response.  The  potential  dose  to  the 
patient  from  a  decoupled  or  jammed 
therapy  source  remaining  within  the 
patient  is  significant.  Therefore,  the 
NRC  has  retained  the  requirement  for  a 
licensee  to  only  conduct  treatments 
which  allow  for  expeditious  removal  of 
a  decoupled  or  jammed  source. 

Issue  6:  Who  Needs  To  Be  Present 
During  LDR  Treatments? 

Comment.  A  commenter  felt  that 
treatments  with  an  LDR  unit  should 
allow  for  trained  individuals,  working 
under  the  supervision  of  an  AU.  who 
have  been  trained  in  the  operation  of  the 
device  to  be  physically  present  during 
treatment  initiation  and  an  AU  and 
AMP  immediately  available.  Another 
commenter  felt  that  the  AU  and  the 
AMP  should  be  physically  present 
during  the  initiation  of  patient 
treatments  involving  LDR  devices.  This 
commenter  also  asked  whether  the 
reference  to  a  radiation  oncology 
physician  includes  a  resident  in 
training.  Still  another  commenter 
requested  that  the  NRC  delete  the 
requirement  for  an  AU  and  AMP  to  be 
present  for  continuation  of  LDR 
treatments  because  the  treatment  may 
last  48-72  hours  and  it  is  not  possible 
to  have  someone  continually  available. 

Response.  In  response  to  public 
comments,  the  requirements  for  the 
presence  of  trained  personnel  diuing 
LDR,  MDR.  and  PDR  treatments  were 
amended.  The  final  rule  does  not 
contain  any  requirements  for  the 
presence  of  trained  personnel  for  LDR 
treatments.  The  risk  associated  with  use 
of  byproduct  material  in  an  LDR  and 
manual  brachytherapy  are  similar. 
Therefore,  the  NRC  does  not  believe  that 
regulatory  text  is  needed  in  this  area. 

For  MDR  and  PDR  units,  an  AMP 
must  be  physically  present  during  the 
initiation  of  patient  treatments  and  must 
be  immediately  available  during 
continuation  of  the  treatments.  The  final 
rule  allows  an  AU  to  permit  a  physician, 
working  under  his/her  supervision  and 
with  training  specific  to  operation  and 
emergency  response  for  the  unit,  to  be 
physically  present  in  place  of  the  AU 
diuring  initiation  of  patient  treatment 


involving  an  MDR  or  PDR  unit.  The 
final  rule  also  allows  the  AU  to  permit 
an  individual,  working  under  his/her 
supervision  and  with  training  in 
removing  source  applicator(s),  to  be 
"immediately  available"  in  place  of  the 
AU  during  continuation  of  patient 
treatment  involving  an  MDR  or  PDR 
unit.  Because  the  treatment  times  for 
pulsed  dose-rate  treatments  are 
significantly  longer  than  those  for  high 
dose-rate  treatments  and  the  activities  of 
pulsed  dose-rate  sources  are 
approximately  one-tenth  of  the  activities 
of  high  dose-rate  sources,  the  change  in 
physician  attendance  during  pulsed 
dose-rate  treatments  is  warranted. 
Additionally,  for  normal  resumption  of 
treatment  controlled  by  the  pulsed  dose- 
rate  device  during  the  normal 
continuation  of  the  treatment,  the 
presence  of  a  medical  professional  is  not 
required.  This  revision  allows  the 
licensee  flexibility  in  determining  the 
appropriate  personnel  to  have 
physically  present  or  "immediately 
available"  for  medical  response  to 
patients  treated  with  these  units. 

Issue  7:  Who  Needs  To  Be  Present 
Diu-ing  HDR  Treatments? 

Comment.  Some  commenters  believed 
that  a  physician  and  a  properly  trained 
radiation  therapy  technologist  should  be 
present  for  HDR  treatments.  The 
commenters  believed  that  the 
responsibility  for  the  device  is  the  AU's, 
since  this  is  an  FDA-approved  device. 
Another  commenter  believed  that  the 
physical  presence  of  an  AMP  is 
sufficient  if  an  AU.  or  a  physician 
trained  to  respond  to  an  emergency, 
could  be  summoned  to  the  HDR  unit 
console  within  2  minutes.  Some 
commenters  also  requested  that  all 
remote  afterloader  requirements  be 
combined  because  the  present 
requirements  are  repetitive. 

Response.  The  NRC  believes  that  the 
requirements  for  HDR  imits  should 
differ  from  the  requirements  for  LDR, 
MDR,  and  PDR  treatments  because  the 
treatment  times  and  the  soxut;e  activities 
differ  significantly.  We  believe  that  the 
requirements  appropriately  address 
emergency  situations. 

An  AMP  is  required  to  be  physically 
present  during  the  initiation  and 
continuation  of  all  patient  treatments 
involving  the  unit.  The  final  rule  allows 
an  AU  to  permit  a  physician,  working 
under  his  or  her  supervision,  to  be 
physically  present  in  place  of  the  AU 
during  continuation  of  patient  treatment 
as  long  as  the  physician  has  received 
operating  and  emergency  response 
training  for  the  device  and  as  long  as  the 
AU  is  physically  present  during 
initiation  of  the  patient  treatment.  We 


believe  that  this  revision  is  appropriate 
because  it  allows  the  licensee  flexibility 
in  determining  who  should  be 
physically  present  during  treatments 
involving  HDR  units. 

Issue  8:  Who  Needs  To  Be  Present 
During  Gamma  Stereotactic 
Radiosurgery  Treatments? 

Comment.  A  commenter  requested 
that  for  gamma  stereotactic  radiosurgery 
treatments,  an  AU  or  anyone  trained  in 
the  setting  of  the  coordinates  and 
emergency  procedures  should  be 
present.  Another  commenter  suggested 
that  emergency  response  could  be 
limited  to  requiring  the  presence  of  a 
physician  capable  of  dealing  with  the 
patient's  medical  needs  and  two 
individuals  trained  in  emergency 
procedures  particular  to  the  unit.  Still 
another  commenter  suggested  that  we 
require  continuous  monitoring  by  one 
trained  individual  and  monitoring  by  an 
AU  during  the  start  and  the  end  of  the 
treatment. 

Response.  The  NRC  requires  the 
physical  presence  of  an  AU  and  an  AMP 
throughout  all  patient  gamma 
stereotactic  radiosurgery  treatments  to 
ensure  appropriate  response  to  an 
emergency  and  to  ensure  that  the  correct 
dose  is  delivered  to  the  patient. 

Issue  9:  Were  There  Aany  Other 
Changes  Made  in  This  Section 
Bbetween  the  Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  amended 
paragraph  (b)(2)  to  delete  the  word 
"immediately."  We  did  not  believe  the 
word  was  needed  because  the  text 
clearly  indicates  that  the  interlock 
system  must  cause  the  sources  to  be 
shielded  when  an  entrance  door  is 
opened. 

We  also  added  a  requirement  to 
§  35.615  (f)  that  an  AU  and  an  RSO,  or 
his  or  her  designee,  must  be  notified  in 
the  event  the  patient  or  human  research 
subject  has  a  medical  emergency  or  dies. 
This  notification  requirement  is  similar 
to  §  35.415(c)  and  provides  consistency 
in  the  requirements  for  therapy  devices 
and  manual  brachytherapy.  In  cases 
where  an  AU  is  physically  present 
during  the  patient  treatment,  the 
notification  need  only  be  made  to  the 
RSO. 

Section  35.630,  Dosimetry  equipment 

Issue:  Is  Calibrated  Dosimetry 
Equipment  Needed  for  Low  Dose-Rate 
Therapy? 

Comment.  A  commenter  suggested 
that  licensees  routinely  do  not  have  or 
have  available,  other  than  through  a 
source  provider,  calibrated  dosimetry 
equipment  that  is  applicable  to  the 
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lower  dose-rates  used  in  standard 
brachytherapy.  Therefore,  the 
commenter  requested  that  dosimetry 
equipment  only  be  required  for  higher 
dose-rate  procedures. 

Response.  As  noted  in  the  Regulatory 
Analysis  accompanying  this  final  rule, 
the  NRC  recognizes  that  licensees  may 
need  to  procure  additional  equipment  to 
meet  this  requirement.  We  believe  that 
the  additional  expenditure  is  warranted 
for  the  licensee  administering 
therapeutic  doses  to  ensure  that  the 
correct  dose  is  administered  to  patients. 
However,  we  added  regulatory  text  on 
the  use  of  the  source  output  or  activity 
determined  by  the  manufacturer  so  that 
this  section  is  consistent  vnth  the 
requirements  in  Subpart  F,  Manual 
Brachytherapy.  In  the  final  rule,  a 
licensee  using  an  LDR  source(s)  may 
rely  on  the  manufacturer's  calibration, 
and  hence  the  manufacturer's 
calibration  equipment,  as  long  as  the 
equipment  and  source  calibration  is 
performed  in  accordance  with  protocols 
accepted  by  nationally  recognized 
bodies. 

Section  35.632,  Full  Calibration 
Measurements  on  Teletherapy  Uunits 

Issue  1 :  What  Does  the  Term 
"Nationally  Recognized  Body"  Mean 
and  What  Is  the  Policy  for  Making 
Recommendations  From  These  Bodies 
Into  Regulations? 

Comment.  Commenters  questioned 
what  was  intended  by  the  term 
"nationally  recognized  body"  and  stated 
that  professional  protocols  may  contain 
items  that  are  recommended  but  that 
were  never  intended  to  be  adopted  as 
regulations. 

Response.  "Nationally  recognized 
bodies,"  as  used  in  Part  35,  refers  both 
to  official  standards  consensus  bodies 
that  are  identified  on  the  NIST  website 
and  to  those  professional  organizations 
that  develop  their  reports,  protocols,  or 
standards  using  a  consensus  process 
and  multiple  peer-reviews.  Examples  of 
nationally  recognized  bodies  include 
ANSI,  AAPM,  ACR,  and  ACMP.  The 
requirements  in  this  subpart  are  based 
on  recommendations  found  in  ANSI  and 
AAPM  reports  and  are  consistent  with 
the  calibration  requirements  for  other 
sealed  sources  and  devices  for  therapy. 
However,  the  NRC  did  not  include  ail 
the  recommendations  made  in  the  ANSI 
and  AAPM  reports  nor  did  we  adopt 
them  as  regulations  because  we 
recognize  the  prescriptiveness  of 
various  reports.  Instead,  the  regulation 
only  contains  the  essential  objectives  for 
the  test  being  required  are  listed  in  the 
rule. 


For  additional  information  on  the  use 
of  consensus  standards  from  nationally 
recognized  bodies,  refer  to  Section  I, 
Background,  and  the  discussion  of 
industry  standards  in  the  beginning  of 
this  section. 

Issue  2:  What  Is  the  Meaning  of  the 
Term  "Intervals  Consistent  With  1 
Percent  Physical  Decay"? 

Comment.  One  conunenter  requested 
that  we  clarify  whether  the  requirement 
meant  1.0000  percent  or  allowed 
rounding  down  to  1  percent.  Some 
commenters  felt  that  1  percent  was  too 
prescriptive  because  the  calibration 
requirements  are  higher.  Additionally,  a 
commenter  requested  that  the  posted 
values  be  within  1  percent  of  the 
mathematically  corrected  values. 

Response.  Tnis  section  in  the  final 
rule  requires  that  outputs  be  corrected 
for  physical  decay  at  intervals  not 
exceeding  1  month  for  cobalt-60,  6 
months  for  cesium-137,  or  at  intervals 
consistent  with  1  percent  decay  for  all 
other  nuclides.  "Rounding"  is  a 
mathematical  term.  "Consistent  with  1 
percent"  includes  from  0.51  percent  to 
1.49  percent.  The  1  percent  correction  is 
separate  from  the  output  full  calibration. 
The  accuracy  of  the  output  full 
calibration  must  be  within  +/-3  percent 
in  accordance  with  paragraph  (b)(1)  of 
this  section.  This  calibration  is  then 
used  to  determine  the  dose  delivered  to 
the  patient. 

Issue  3:  What  Is  the  Meaning  of  the 
Term  "Calibrate"  When  Referring  to 
Timer  Accuracy  and  Linearity? 

Comment.  Commenters  requested  the 
meaning  of  "calibrate"  when 
referencing  timer  accuracy  and  linearity 
The  commenters  suggested  that,  if  the 
purpose  is  to  measiue  these  items  to 
assure  they  are  within  some  tolerance, 
this  purpose  should  be  stated  in  the 
regulation. 

Response.  Procedures  for  calibrating 
the  timer  are  provided  in  various 
protocols,  which  include  tolerances. 
Examples  include  ANSI  N449  and 
N449-1,  "Procedures  for  Periodic 
Inspection  of  Cobalt-60  and  Cesium-137 
Teletherapy  Equipment';  and  AAPM 
TG-40.  As  stated  in  this  regulation,  the 
calibration  must  be  performed  in 
accordance  with  published  protocols 
accepted  by  nationally  recognized 
bodies.  The  term  calibrate,  as  used  in 
this  context,  means  to  perform 
measurements  to  assiu'e  that  the  timer  is 
operating  appropriately  within  a  given 
tolerance.  The  tolerances  may  be  found 
in  reports  such  as  AAPM  TG-40. 
Therefore,  the  licensee  is  given 
flexibility  in  developing  its  calibration 
methods. 


Issue  4:  Why  are  repetitive  output 
measurements  necessary? 

Comment.  A  commenter  agreed  with 
the  requirement  for  full  calibration  of 
sources.  However,  the  commenter 
suggested  that  repetitive  output  checks 
of  long-lived  sources,  such  as  cesium, 
was  unnecessary  because  the  output  is 
not  going  to  change  as  long  as  the  source 
is  not  leaking. 

Response.  When  delivering  a 
therapeutic  dose  to  a  patient  or  human 
research  subject,  the  NRC  believes  that 
the  licensee  is  responsible  for  ensiuing 
that  the  correct  dose  is  administered. 
Additionally,  in  accordance  with 
§  35.41,  the  licensee  must  implement 
procedures  to  ensure  that  the  dose  is 
administered  in  accordance  with  the 
written  directive.  As  part  of  ensuring 
that  the  correct  dose  is  administered,  we 
believe  that  the  source  output  for  all 
sources  used  to  administer  a  therapeutic 
dose  must  be  calibrated  and  verified. 
We  also  agree  with  published  protocols, 
such  as  ANSI  and  AAPM 
recommendations,  that  include  periodic 
recalibration  of  source  activity  when 
delivering  therapeutic  doses.  Therefore, 
we  retained  the  proposed  calibration 
requirements  in  the  final  rule. 

Section  35.633.  Full  Calibration 
Measurements  on  Remote  Afterloader 
Units 

Issue  1 :  Why  Are  Repetitive  Output 
Measurements  Necessar\'  and  Shouldn't 
the  Output  Test  Requirements  Reference 
the  Equipment  Calibration 
Requirements? 

Comment.  A  commenter  agreed  with 
the  requirement  for  full  calibration  of 
sources  However,  the  commenter 
suggested  that  repetitive  output  checks 
of  long-lived  sources,  such  as  cesium, 
was  unnecessary,  because  the  output  is 
not  going  to  change  as  long  as  the 
source(s)  is  not  leaking.  Another 
commenter  suggested  that  the  output 
calibration  requirement  should 
reference  the  requirement  for  dosimetry 
equipment  in  §35.630. 

Response.  When  delivering  a 
therapeutic  dose  to  a  patient  or  human 
research  subject,  the  NRC  believes  that 
the  licensee  is  responsible  for  ensuring 
that  the  correct  dose  is  administered. 
Additionally,  in  accordance  with 
§  35.41,  the  licensee  must  implement 
procedures  to  ensure  that  the  dose  is 
administered  in  accordance  with  the 
written  directive.  As  part  of  ensuring 
that  the  correct  dose  is  administered,  we 
believe  that  the  source  output  for  all 
sources  used  to  administer  a  therapeutic 
dose  must  be  calibrated  and  verified. 
We  also  agree  with  published  protocols, 
such  as  AAPM  recommendations,  that 
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include  periodic  recalibration  of  source 
activity  when  delivering  therapeutic 
doses.  Therefore,  we  retained  the 
proposed  calibration  requirements  in 
the  final  rule.  However,  for  consistency 
with  manual  brachytherapy.  which  is 
traditionally  low  dose-rate,  we  included 
an  allowance  for  LDR  sources  in  the 
final  rule.  Paragraph  (f)  allows  Licensees 
using  LDRs  to  accept  the  manufacturer's 
calibration  of  the  unit  and  source  as 
long  as  the  manufacturer  conducted  the 
calibration  in  accordance  with  this 
section  and  with  a  published  protocol 
accepted  by  a  nationally  recognized 
body  and  used  a  dosimetiy  system  as 
described  in  §  35.630(a)  to  measure  the 
output. 

Issue  2:  What  System  Tests  and 
Tolerances  Should  Be  Included  in 
Calibration  Requirements? 

Comment.  Commenters  requested  the 
meaning  of  "calibrate"  when 
referencing  source  guide  tubes, 
connectors,  and  timer  accuracy  and 
linearity.  If  the  purpose  is  to  measure 
these  items  to  assure  they  are  within 
some  tolerance,  the  commenters 
suggested  that  this  purpose  be  stated  in 
the  regulation.  Another  commenter 
suggested  that  timer  accuracy  is 
irrelevant  to  dosimetry  as  long  as  the 
timer  functions  the  same  at  the  time  of 
treatment  as  at  the  time  of  calibration 
(i.e.,  consistency),  and  responds 
linearly.  Some  commenters  requested 
deletion  of:  (1)  Timer  accuracy  and 
linearity  for  LDR  and  PDR  units;  (2) 
guide  tube  calibrations;  (3)  connector 
length  calibrations;  (4)  autoradiograph 
of  LDR  sources  to  verify  inventory 
(because  sources  are  difficult  to  remove 
from  the  unit);  and  (5)  battery  backup 
checks  (should  only  be  performed  at 
preventative  maintenance  inspection 
conducted  by  the  manufacturer). 
Additionally,  a  commenter  suggested 
that  a  reasonable  positioning  accuracy 
was  2  millimeters  for  an  HDR  stepping 
soiux;e  and  5  millimeters  for  an  LDR 
source  (reference  AAPM  TG-59).  A 
commenter  also  requested  that  the  NRC 
clarify  that  tests  for  tubes  and 
coimectors  apply  to  tubes  and 
connectors  in  use,  and  that  no  tests  are 
required  if  the  unit  is  not  in  use. 
Response.  Various  professional 
reports  provide  suggested  protocols  for 
quality  assurance  tests  on  remote 
afterloaders.  The  NRC  based  the 
performance  objectives  for  various  tests 
in  this  section  on  recommendations 
made  by  AAPM  TG-56.  For  instance, 
AAPM  TG-56  suggests  1  millimeter 
positional  accuracy  for  HDR,  LDR,  and 
PDR  units;  initial,  annual,  and  quarterly 
battery  backup  checks;  timer  accuracy 


tests  for  LDR  units;  and  autoradiograph 
of  LDR  sources.  We  agree  with  the 
recommendations  made  in  AAPM 
reports  and  believe  that  the  calibration 
requirements  in  this  section  are 
warranted  to  ensure  that  the  correct 
dose  is  administered  to  the  patient. 

The  terminology  used  in  this  section 
was  chosen  to  reflect  the  current 
language  used  in  practice.  AAPM 
reports  use  "timer  accuracy  and 
linearity,  applicators,  transfer  tubes,  and 
transfer  tube-applicator  interfaces."  We 
noted  small  discrepancies  in  the 
terminology  used  in  the  proposed 
requirements  versus  in  AAPM  reports. 
Therefore,  we  revised  the  term  "source 
guide  tube"  to  "source  transfer  tube" 
and  the  term  "connector"  to  "transfer 
tube-applicator  interface"  in  the  final 
rule.  The  tests  apply  only  to  units  and 
accessories  in  use. 

Issue  3:  How  Frequently  Should 
Recalibrations  Be  Performed? 

Comment.  A  commenter  stated  that  a 
full  calibration  is  always  performed 
immediately  after  the  source  exchange. 
However,  it  is  probable  that  the  source 
exchange  for  an  iridium-192  HDR 
source  may  take  more  than  120  days. 
The  commenter  suggested  that  a  full 
calibration  on  the  source  after  120  days 
was  not  necessary  if  the  source  was  not 
yet  exchanged  for  a  new  source. 
Another  commenter  agreed  with  the 
proposed  requirement  that  HDR  units 
should  be  calibrated  within  120  days 
and  that  LDR  units  should  be  calibrated 
annually,  within  1  year.  A  commenter 
also  requested  clarification  of  the  phrase 
"not  exceeding  one  quarter." 

Response.  The  NRC  believes  that,  for 
iridium-192  (Ir-192)  HDR  sources,  the 
source  calibration  frequency  can  be 
changed  to  "at  source  exchange"  to 
allow  for  source  exchanges  that  slightly 
exceed  the  120-day  period.  Therefore, 
the  frequency  for  full  recalibration  of 
HDR.  MDR,  and  PDR  units  has  been 
revised  to  quarterly  for  sources  whose 
half-lives  exceed  75  days.  We  believe 
that  this  revision  will  facilitate  the  use 
of  sources  with  short  half-lives.  We  also 
believe  that  this  revision  will  not  reduce 
safe  use  of  sources  whose  haif-lives  are 
less  than  75  days  (e.g.,  Ir-192),  because 
these  sources  are  exchanged  at  the  end 
of  their  useful  life,  which  is 
approximately  quarterly  for  Ir-192.  The 
requirement  to  perform  a  full  calibration 
at  source  exchange  has  been  retained. 
The  phrase  "not  exceeding  one  quarter" 
can  be  equated  to  a  3-month  period. 


Issue  4:  Who  Is  Required  To  Perform  the 
Decay  Corrections  for  Soiorce  Output? 

Comment.  A  commenter  requested 
that  dosimetrists  be  allowed  to  perform 
decay  corrections. 

Response.  The  AMP  remains 
responsible  for  performing  decay 
corrections  because  of  the  high 
consequence  associated  with  errors  in 
these  corrections. 

Issue  5:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  deleted  the 
requirement  to  repeat  the  full 
calibration  of  the  remote  afterloader  unit 
and  source,  whenever  spot-check 
measurements  indicate  that  the  output 
differs  by  more  than  5  percent  from  the 
output  obtained  at  the  last  full 
calibration.  We  deleted  this  requirement 
because  the  requirement  to  perform 
output  spot-checks  on  remote 
afterloader  imits  was  deleted  from 
§35.643. 

We  also  revised  §  35.633(b)  to  include 
patient  dose  delivery  components  for 
LDR  units  that  are  detailed  in  AAPM 
TG-56.  Specifically,  the  requirements  in 
paragraphs  (b)(4),  (b)(5),  (b)(6),  and 
(b)(7)  were  moved  in  the  final  rule  so 
that  they  apply  to  all  remote 
afterloaders,  including  LDRs.  The  items 
in  these  paragraphs  are  measurement  of 
the  lengdi  of  the  soiuce  transfer  tubes 
and  applicators;  measurement  of  the 
timer  accuracy  and  linearity  over  the 
typical  range  of  use;  and  function  tests 
of  the  source  transfer  tubes,  applicators, 
and  transfer  tube-applicator  interfaces. 
We  believe  that  these  changes  are 
necessary  to  ensure  that,  during 
acceptance  testing  of  the  units, 
including  UDR  units,  and  after  source 
replacement,  these  additional  tests  that 
increase  patient  radiation  safety  are 
performed. 

Section  35.635,  Full  Calibration 
Measurements  on  Gamma  Stereotactic 
Radiosurgery  Units 

Issue  1:  What  Is  the  Meaning  of  the 
Term  "Calibrate"  When  Referring  to 
Timer  Accvuacy  and  Linearit>'? 

Comment.  Commenters  requested  the 
meaning  of  "calibrate"  when 
referencing  timer  acciuacy  and  linearity. 
The  commenters  suggested  that,  if  the 
purpose  is  to  measure  these  items  to 
assure  they  are  within  some  tolerance, 
this  purpose  should  be  stated  in  the 
regulation. 

Response.  The  terminology  used  in 
this  section  reflects  the  current  language 
used  in  practice.  AAPM  reports  use 
"timer  accuracy  and  linearity."  As 


Federal  Register /Vol.  67.  No.  79  /  Wednesday.  April  24.  2002 /Rules  and  Regulations  20317 


stated  in  this  regulation,  calibrations 
must  be  performed  in  accordance  with 
published  protocols  accepted  by 
nationally  recognized  bodies.  The  term 
calibrate,  as  used  in  this  context,  means 
to  perform  measurements  to  assure  that 
the  timer  is  operating  appropriately 
within  a  given  tolerance.  The  tolerances 
may  be  found  in  reports  such  as  AAPM 
TG-40.  Therefore,  the  licensee  is  given 
flexibility  in  developing  its  calibration 
methods. 

Issue  2:  Can  the  Licensee  Adopt  the 
Manufacturer's  Measurements  for 
Relative  Helmet  Factors? 

Comment.  A  commenter  suggested 
that  many  users  currently  adopt  the 
manufacturer's  recommended  relative 
helmet  factors  rather  than  measure  them 
directly.  The  commenter  stated  that  this 
was  preferable  because:  (1)  There  are 
inherent  difficulties  in  measuring  these 
factors:  (2)  requiring  users  to  measure 
their  own  factors  could  result  in  large 
errors  in  some  situations;  and  (3)  using 
the  manufacturer's  factors  aids  in 
sharing  information  among  facilities 
conducting  research  protocols. 

Response.  The  NRC  believes  that 
measurement  of  helmet  factors  is 
inherent  in  patient  dosimetry.  Various 
professional  reports  provide  suggested 
protocols  for  quality  assurance  tests  on 
gamma  stereotactic  radiosurgery  units. 
The  performance  objectives  for  various 
tests  in  this  section  are  based  on 
recommendations  in  AAPM  Report  No. 
54.  For  example.  AAPM  Report  No.  54 
recommends  that  helmet  factors  be 
measured  by  the  end  user.  However,  in 
the  final  rule  we  changed  the  proposed 
requirement  for  annual  measurements  of 
relative  helmet  factors  to  require  only 
measurements  before  the  first  medical 
use  of  the  helmet  and  following  any 
damage  to  the  helmet. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  added  the 
components  related  to  the  delivery  of 
the  dose  to  the  patient  that  are  in 
§  35.645,  Periodic  spot-checks  for 
gamma  stereotactic  radiosurgery, 
because  all  patient  dose  delivery 
components  detailed  in  the  periodic 
spot-check  section,  §  35.645.  were  not 
included  in  the  proposed  full 
calibration  requirements,  and.  therefore, 
were  not  required  during  initial  quality 
assurance  testing  on  the  unit  or  after 
source  replacement.  The  new 
paragraphs  (b)(7)  through  (b)(10)  in  the 
final  rule  include  tests  of  the  treatment 
table  retraction  mechanism,  helmet 
microswitches,  emergency  timing 
circuits,  and  stereotactic  frames  and 


localizing  devices  (trunnions).  We 
believe  that  these  changes  are  necessary 
to  ensure  that  these  additional  tests 
involving  patient  radiation  safety  are 
performed  during  acceptance  testing  of 
the  unit  and  after  source  replacement. 
These  additions  are  consistent  with  the 
approach  used  in  the  teletherapy  unit 
requirements  for  full  calibration  and 
spot-checks. 

Section  35.642,  Periodic  Spot-Checks  for 
Teletherapy  Units 

Issue  1:  What  Is  the  Meaning  of  the 
Term  "Calibrate"  When  Referring  to 
Timer  Accuracy  and  Linearity? 

Comment.  Commenters  requested  the 
meaning  of  "calibrate  "  when 
referencing  timer  accuracy  and  linearity. 
The  commenters  suggested  that,  if  the 
purpose  is  to  measure  these  items  to 
assure  they  are  within  some  tolerance, 
this  purpose  should  be  stated  in  the 
regulation. 

Response.  Procedures  for  calibrating 
the  timer  are  provided  in  various 
protocols,  which  include  tolerances. 
Examples  include  ANSI  N449  and 
N449-1.  and  AAPM  TG-40.  The  term 
calibrate,  as  used  in  this  context,  means 
to  perform  measurements  to  assure  that 
the  timer  is  operating  appropriately 
within  a  given  tolerance.  The  tolerances 
may  be  found  in  reports  such  as  AAPM 
TG-40.  As  stated  in  this  regulation,  the 
measurements  must  be  performed  in 
accordance  with  procedures  established 
by  the  AMP.  The  licensee  is  therefore 
given  flexibility  in  developing  its  spot- 
check  methods. 

Issue  2:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  Paragraph  (f)  was 
revised  to  add  a  reference  to  the 
procedures  required  by  paragraph  (b). 

Section  35.643,  Periodic  Spot-Checks  for 
Remote  Afterloader  Units 

Issue  1:  Is  an  Output  Spot-Check 
Necessary? 

Comment.  Commenters  requested 
deletion  of  the  output  spot-check 
because  output  is  calibrated  at 
installation  and  by  the  manufacturer, 
thereby  satisfying  all  the  requirements 
for  assuring  correct  dosimetry  and 
administration.  A  commenter  also 
suggested  that  a  requirement  to 
determine  the  output  with  a  dosimetry' 
system  described  in  §  35.630(b)  be 
included. 

Response.  The  NRC  agrees  that  the 
full  calibration  output  measurements 
are  adequate.  Therefore,  we  have 
deleted  the  proposed  output  spot-check 
requirement.  We  believe  that  a  quarterly 


test  for  HDR.  MDR.  and  PDR  source 
output  and  an  annual  test  of  LDR  source 
output  are  sufficient  to  ensure  that  the 
correct  dose  is  delivered  to  the  patient 
In  the  place  of  the  output  check,  we 
have  included  a  requirement  to  check 
the  computer  decayed  source  activity 
against  a  precalculated  decay  chart  to 
confirm  that  the  unit  has  decayed  the 
source  activity  properly.  The  output 
checks  done  in  accordance  with 
§  35.633  continue  to  require  the  use  of 
an  appropriate  dosimetry-  system, 
described  in  §  35.630,  when  performing 
the  output  calibration. 

Issue  2:  How  Frequently  Should  Spot- 
Checks  Be  Performed? 

Comment  Some  commenters 
suggested  that  the  spot-checks  be  done 
each  day  of  use.  thereby  insuring  patient 
safety  and  not  duplicating  weekly 
checks.  A  commenter  requested  that  the 
term  "begirming  of  each  day  of  use  '  be 
revised  to  "prior  to  the  use  of  the  device 
on  a  given  day."  Another  commenter 
suggested  that  the  frequencies  provided 
in  NUREG/CR-6276,  "Quality 
Management  in  Remote  Afterloading 
Brachytherapy".  should  be  used.  With 
regard  to  timer  constancy,  a  commenter 
felt  that  a  monthly  check  was  adequate 
for  LDR  units. 

Response.  The  regulation  has  been 
amended  to  state  "before  the  first  use  of 
an  HDR.  MDR.  or  PDR  unit  on  a  given 
day  "  The  NRC  developed  the  frequency 
of  the  spot-checks  from 
recommendations  of  AAPM  TG-40  and 
TG-56,  meetings  with  medical 
phvsicists.  input  from  the  Therapy 
Subcommittee  of  the  ACML'I.  and 
NUREG/CR-6276.  Therefore,  we  believe 
that  the  frequencies  of  the  spot-checks 
are  appropriate. 

Issue  3:  What  Is  the  Meaning  of  the 
Term  "Calibrate"  When  Referring  to 
Timer  Constancy/ Accuracy  and 
Linearity? 

Comment.  A  commenter  requested 
that  timer  constancy  be  deleted  because 
it  is  not  a  credible  source  of  risk  to  the 
patient  with  the  current  timer 
technology.  The  commenter  stated  that 
this  is  verified  at  installation  and  needs 
no  further  monitoring.  Commenters  also 
requested  the  meaning  of  'calibrate  " 
when  referencing  timer  accuracy  and 
linearity.  The  commenters  suggested 
that,  if  the  purpose  is  to  measure  these 
items  to  assure  they  are  within  some 
tolerance,  this  purpose  should  be  stated 
in  the  regulation. 

Response.  The  terminology  used  in 
this  section  was  chosen  to  reflect  the 
current  language  used  in  practice. 
AAPM  reports  use  the  terminology 
"timer  accuracy  and  linearity."  The 
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term  calibrate,  as  used  in  this  context, 
means  to  perform  measurements  to 
assure  that  the  timer  is  operating 
appropriately  within  a  given  tolerance. 
The  tolerances  may  be  found  in  reports 
such  as  AAPM  TG-40.  As  stated  in  this 
regulation,  the  measurements  must  be 
performed  in  accordance  with 
procediu^s  established  by  the  AMP.  The 
licensee  is  given  flexibility  in 
developing  its  spot-check  methods.  The 
NRC  has  also  retained  timer  checks 
because  they  are  recommended  by  the 
AAPM  and  are  similar  to  ANSI 
requirements  for  teletherapy  units.  Spot- 
checks  of  timer  linearity  are  not 
required  by  this  section  because  we 
believe  that  timer  linearity  for  remote 
afterloaders  needs  only  to  be  measured 
during  full  calibration  measurements. 

Issue  4:  Why  Must  Nonexistent  Source 
Exposure  Indicator  Lights  Be  Checked? 

Comment.  A  conunenter  suggested 
that  checks  of  source  exposure  indicator 
lights  be  deleted  because  these  lights  do 
not  exist  on  a  remote  afterloader  unit. 

Response.  The  NRC  is  unaware  of  any 
remote  afterloader  units  that  do  not 
have  source  exposure  indicator  lights. 
Source  position  indicator  light  checks 
are  recommended  by  the  AAPM  and  are 
similar  to  ANSI  requirements  for 
teletherapy  units.  Therefore,  these 
requirements  have  been  retained  in  the 
final  rule. 

Issue  5:  Is  It  Necessary  To  Perform  a 
Simulated  Cycle  of  Treatment? 

Comment.  A  conunenter  suggested 
that  the  requirement  to  conduct  a 
simulated  cycle  of  treatment  should  be 
deleted  because  it  is  vague  and  will  not 
necessarily  provide  any  higher  level  of 
assurance  that  the  remote  afterloader 
unit  is  working  properly  than  the  daily 
and  monthly  checks  already  performed. 

Response.  The  NRC  agrees  with  this 
comment  and  has  deleted  this 
requirement. 

Issue  6:  Does  a  Treatment  System  Have 
To  Be  Locked-Out  if  the  System  Fails 
Safety  Tests,  But  a  Backup  System  Is 
Available? 

Comment.  A  conunenter  suggested 
that  the  NRC  change  the  wording  in  this 
section  to  be  more  flexible.  The 
conunenter  stated  that,  in  some 
instances,  a  backup  device  may  be 
available  that  will  allow  patient 
treatments  to  continue  without 
compromising  patient  safety. 

Response.  This  section  does  not 
prohibit  the  use  of  the  unit  if  the 
licensee  replaces  the  malfunctioning 
system  before  using  the  unit  for 
treatment.  Additionally,  the 
requirement  to  arrange  for  prompt  repair 


of  a  system  has  been  deleted  from  this 
section.  The  NRC  believes  that  the 
requirement  to  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
until  repaired  is  sufficient. 

Issue  7:  Should  Door  Interlocks  and 
Audiovisual  Systems  Apply  to  LDR 
Units? 

Comment.  The  NRC  solicited  specific 
comment  as  to  whether  the 
requirements  for  electrical  interlocks 
and  audiovisual  systems  should  apply 
to  low  dose-rate  remote  afterloader 
units.  Some  commenters  felt  that  LDR 
units  may  not  require  interlocks  or 
audiovisual  systems,  depending  on  the 
dose  rate  and  whether  sources  are 
gamma-emitters  only.  One  commenter 
suggested  that  we  always  require 
interlocks,  but  require  an  audiovisual 
system  only  when  direct  visual  contact 
is  not  available.  Another  commenter  felt 
that  we  should  always  require  interlocks 
and  an  audiovisual  system  for  LDR 
units. 

Response.  The  NRC  amended  the  title 
of  this  subpart  to  clarify  that  it  only 
applies  to  photon-emitting  units.  We 
have  retained  the  requirements  for 
interlocks  for  LDR  units  because  they 
are  consistent  with  reconunendations  in 
AAPM  reports.  We  have  not  included  a 
requirement  for  an  audiovisual  system 
for  an  LDR. 

Issue  8:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  Paragraph  (f)  was 
revised  to  add  a  reference  to  the 
procedures  required  by  paragraph  (b). 

Section  35.645,  Periodic  Spot-checks  for 
Gamma  Stereotactic  Radiosurgery  Units 

Issue  1 :  How  Frequently  Should  Spot- 
Checks  Be  Performed? 

Comment.  A  conunenter  suggested 
that  the  requirement  for  monthly  checks 
be  deleted  if  spot-checks  are  performed 
daily.  A  commenter  specified  that  the 
term  "beginning  of  each  day  of  use"  be 
revised  to  "prior  to  the  use  of  the  device 
on  a  given  day."  Another  commenter 
suggested  that  the  frequencies  provided 
in  NUREG/CR-6324  should  be  used, 
Other  commenters  said  that:  (1)  A  daily 
output  measurement  was  not  necessary 
as  long  as  the  user  checks  the 
mechanical  integrity  of  the  system 
through  a  standard  r\m;  and  (2)  the 
manufacturer  recommends  that  the 
battery  backup  system  only  be  tested  on 
a  monthly  basis. 

Response.  The  regulation  has  been 
amended  to  state  "before  first  use  of  the 
unit  on  a  given  day."  The  NRC 
developed  the  frequency  of  the  spot- 


checks  from  recommendations  of  AAPM 
Report  No.  54,  meetings  with  medical 
physicists,  input  from  the  Therapy 
Subcommittee  of  the  ACMUI,  and 
NUREG/CR-6324,  "Quality  Assurance 
for  Gamma  Knives."  We  believe  that  the 
final  rule  distinguishes  between  the 
checks  that  must  be  done  daily  or 
monthly.  Additionally,  the  final  rule 
only  requires  output  checks  and  battery 
backup  checks  monthly.  Therefore,  we 
believe  that  the  frequencies  of  the  spot- 
checks  are  appropriate. 

Issue  2:  Define  "Assure  Proper 
Operation  of  Stereotactic  Frames  and 
Localizing  Devices?" 

Comment.  A  commenter  requested 
that  we  clarify  what  is  meant  by  "assure 
proper  operation  of  stereotactic  fi-ames 
and  localizing  devices." 

Response.  Various  professional 
reports  provide  suggested  protocols  for 
quality  assurance  tests  on  gamma 
stereotactic  radiosurgery  imits.  For 
instance,  reports  from  AAPM,  ACR, 
ACMP.  and  ANSI  may  be  used  by  the 
licensee  in  performance  of  these  tests. 
The  phrase  "assure  proper  operation  of 
stereotactic  fi-ames  and  localizing 
devices"  means  to  perform  quality 
assurance  tests  on  these  devices  to 
assure  that  they  operate  appropriately 
when  used  to  deliver  a  dose  to  a  patient. 
The  measurements  must  be  performed 
in  accordance  with  procedures 
established  by  the  AMP.  The  licensee  is, 
therefore,  given  flexibility  in  developing 
its  spot-check  methods. 

Issue  3:  What  Is  the  Meaning  of  the 
Term  "Calibrate"  When  Referring  to 
Timer  Accuracy  and  Linearity? 

Comment.  Commenters  requested  the 
meaning  of  "calibrate"  when 
referencing  timer  acciuacy  and  linearity. 
The  commenters  suggested  that,  if  the 
purpose  is  to  measiue  these  items  to 
assure  they  are  within  some  tolerance, 
this  purpose  should  be  stated  in  the 
regulation. 

Response.  The  terminology  used  in 
this  section  reflects  the  ciurent  language 
used  in  practice.  AAPM  reports  use 
"timer  accxuacy  and  linearity."  The 
term  calibrate,  as  used  in  this  context, 
means  to  perform  measiu^ments  to 
assiu'e  that  the  timer  is  operating 
appropriately  within  a  given  tolerance. 
The  tolerances  may  be  found  in  reports 
such  as  AAPM  TG-40  The 
measurements  must  be  performed  in 
accordance  with  procedures  established 
by  the  AMP.  Therefore,  the  licensee  is 
given  flexibility  in  developing  its  spot- 
check  methods. 
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Issue  4:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  The  NfRC  deleted  the 
requirement  to  check  the  hydraulic 
cutoff  mechanism  because  we  believe 
that  checking  the  hydraulic  backup 
system  monthly  is  sufficient. 

We  revised  the  regulatory  text  to  make 
the  spot-checks,  and  associated 
corrective  actions,  consistent  with  the 
requirements  in  §§35.642  and  35.643. 
Paragraph  (b)(1)  requires  that  licensees 
perform  spot-checks  in  accordance  with 
written  procedures  established  by  the 
AMP.  Paragraph  (b)(2)  requires  that  the 
AMP  review  the  results  of  the  spot- 
checks  within  15  days  and  notify  the 
licensee  as  soon  as  possible  in  writing 
of  the  results  of  the  spot-checks. 

Paragraph  (g)  was  revised  to  add  a 
reference  to  the  procedures  required  by 
paragraph  (b). 

Section  33.647.  Additional  Technical 
Requirements  for  Mobile  Remote 
Afterloader  Units 

Issue  1 :  What  Are  the  Requirements  for 
Discontinuing  Use  of  a  Malfunctioning 
Unit? 

Comment.  A  commenter  noted  that 
this  section  did  not  contain  a 
requirement  for  discontinuation  of  use 
of  a  malfunctioning  unit  and  questioned 
whether  this  was  an  oversight. 

Response.  The  NRC  agrees  with  this 
comment.  We  believe  that  a  licensee 
using  a  mobile  unit  must  also  meet  the 
requirements  described  in  other  sections 
of  this  subpart  applicable  to  the 
particulcir  device  in  use.  However,  for 
clarification,  we  added  language  that 
prohibits  the  use  of  the  unit  if  a  safety 
check  is  failed.  Paragraph  (d)  now  reads: 
"If  the  results  of  the  checks  required  in 
paragraph  (b)  of  this  section  indicate  the 
malfunction  of  any  system,  a  licensee 
shall  lock  the  control  console  in  the  off 
position  and  not  use  the  unit  except  as 
may  be  necessary  to  repair,  replace,  or 
check  the  malfunctioning  system." 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rule? 

Response.  Yes.  Consistent  with  the 
terminology  used  in  §  35.633, 
"connectors"  was  revised  to  "source 
transfer  tubes,  and  transfer  tube- 
applicator  interfaces." 

Section  35.652,  Radiation  Surveys 

Issue  1:  Are  These  Surveys  Limited  to 
Therapy  Units? 

Comment.  A  commenter  questioned 
whether  the  surveys  required  by  this 
section  were  only  for  therapy  devices  or 


if  they  included  other  instruments  or 
devices  used  at  medical  facilities. 

Response.  The  requirements  of  Part  35 
apply  only  to  medical  uses  of  byproduct 
material.  The  requirements  in  this 
section  apply  to  licenses  issued  for  uses 
in  this  subpart.  Therefore,  these 
requirements  do  not  include  sealed 
sources  covered  by  other  subparts  (e.g.. 
Subparts  F  and  G)'.  The  NRC  added  the 
phrase  "licensed  under  this  subpart"  to 
this  section  to  clarif>-  this  issue. 

Issue  2:  Why  Do  Radiation  Levels 
Around  Devices  Differ? 

Comment.  Commenters  suggested  that 
the  maximum  radiation  levels  and 
average  radiation  levels  around  devices 
could  be  made  a  generic  number,  as 
with  radiography  cameras  and  source 
changers.  They  also  suggested  that  it 
may  make  sense  to  put  in  the  average 
acceptable  reading  for  each  type  of 
afterloader  unit  (i.e..  high  dose-rate,  low 
dose-rate,  and  pulsed  dose-rate  units). 

Response.  The  radiation  levels 
referenced  in  the  SSDR  differ  greatly  by 
device  manufacturer.  Therefore,  the 
NRC  retained  the  requirement  in 
paragraph  (a)  of  this  section  "to  ensure 
that  the  maximum  radiation  levels  and 
average  radiation  levels  from  the  surface 
of  the  main  source  safe  with  the 
source(s)  in  the  shielded  position  do  not 
exceed  the  levels  stated  in  the  Sealed 
Source  and  Device  Registry." 

Section  35.657.  Therapy-Related 
Computer  Systems 

Issue  1:  What  Is  the  Purpose  of 
Acceptance  Testing  on  Computer 
Operating  Systems? 

Comment.  Commenters  felt  that 
acceptance  testing  of  computer 
operating  systems  should  be  deleted 
because  no  method  could  guarantee  that 
software  would  always  operate 
appropriately.  A  commenter  also  said 
that  this  requirement  should  be  deleted 
because  it  appears  to  be  a  year  2000 
concern  with  operating  systems. 

Response.  The  NRC  agrees  with  these 
concerns  and  has  deleted  the 
requirement  to  verify  operability  of 
computerized  operating  systems.  This 
concern  is  addressed  by  the  FDA's 
regulations  of  medical  devices,  which 
require  reliability  testing  on 
computerized  operating  systems. 

Issue  2:  Should  Acceptance  Testing  of 
Treatment  Plarming  Systems  Be  a 
Requirement? 

Comment.  Commenters  believed  that 
the  requirement  for  treatment  planning 
system  acceptance  testing  was 
warranted.  However,  they  suggested  that 
the  methodology  for  acceptance  testing 


should  be  left  to  the  licensee.  The 
commenters  also  questioned  the  abilit\' 
to  guarantee  that  the  systems  are 
operating  appropriately  and  questioned 
our  interest  in  the  device  operating 
system  that  is  reviewed  by  the  FDA. 

Response.  Paragraph  (a)  of  this  section 
in  the  proposed  rule  would  have 
required  the  licensee  to  verif>  that  the 
computerized  operating  system  and 
treatment  planning  system  are  operating 
appropriately.  Based  on  these 
comments.  FDA's  review  of  reliability 
testing  on  medical  devices,  and  the 
device's  associated  computer  operating 
systems,  the  NRC  deleted  these 
requirements  from  the  final  rule. 

We  agree  with  commenters  that 
treatment  planning  system  acceptance 
testing  is  warranted.  Therefore,  the 
requirement  to  perform  acceptance 
testing  on  treatment  planning  systems 
has  been  retained.  We  believe  that  this 
requirement  is  appropriate  and  still 
provides  the  licensee  flexibility  in 
designing  its  acceptance  testing 
program.  We  amended  the  regulation  to 
incorporate  the  components  of 
acceptance  testing  addressed  in  AAPM 
TG-56.  The  licensee  is  provided 
flexibility  in  performing  acceptance 
testing  of  treatment  planning  systems  as 
long  as  a  published  protocol  accepted 
by  a  nationally  recognized  body  is  used 
and  as  long  as  the  minimum  testing 
requirements  are  met. 

Section  35.690.  Training  for  use  of 
Remote  Afterloader  Units,  Teletherapy 
Units,  and  Gamma  Stereotactic 
Radiosurgen-  Units 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules'!" 

flesponse. Yes.  The  NRC  revised 
paragraph  (b)(3)  to  read  "an  authorized 
user  of  each  type  of  therapeutic  unit  for 
which  the  individual  is  requesting 
authorized  user  status."  This  change 
clarifies  that  the  preceptor  authorized 
user  must  certify'  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  authorized  user  for  each  type  of  unit 
for  which  the  individual  would  like 
authorized  user  status.  However,  this 
does  not  mean  that  the  individual  has 
to  satisf>-  paragraphs  (b)(1)  and  (b)(2)  in 
their  entirety  for  each  type  of  unit.  e.g.. 
an  individual  does  not  need  1400  hours 
in  a  structured  educational  program  if 
he  or  she  wants  to  be  an  AU  for  two 
types  of  units  under  §  35.690. 

In  paragraph  (b)(3)  we  also  clarified 
that  the  preceptor  AU  must  be  an  AU  for 
each  type  of  unit  for  which  he  or  she  is 
a  preceptor. 
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General  comments  on  this  section  are 
summarized  under  the  General  Training 
topic  found  at  the  beginning  of  this 
section. 

Subpart  J— Training  and  Experience 
Requirements 

Issue  1 :  Why  are  There  Two  Sets  of 
Training  and  Experience  Requirements 
in  the  Revised  Part  35? 

Comment.  One  commenter  noted  that 
much  of  Subpart  I  is  redundant  with, 
but  not  identical  to,  the  training  and 
experience  requirements  listed  in  the 
individual  sections  of  the  other 
subparts.  The  training  and  experience 
requirements  should  be  identical  if  they 
are  included  in  2  subparts  within  the 
same  part,  or  they  should  only  be  listed 
once  in  the  part. 

Response.  The  NRC  believes  that 
Subpart  J  should  be  retained  for  a  2-year 
transition  period  as  stated  in  the 
proposed  rule  (63  FR  43516:  August  13, 
1998).  The  issue  of  recognition  of 
medical  and  other  specialty  boards  was 
discussed  during  an  ACMUI  briefing  of 
the  Commission  on  February  19.  2002. 
In  that  meeting,  two  committee 
members  expressed  concern  that  some 
boards  did  not  qualify  for  recognition 
and  may  not  be  ready  to  apply  for 
recognition  within  6  months  after 
publication  of  the  final  rule.  Therefore, 
implementation  of  the  new  Part  35, 
without  Subpart  J,  could  disrupt  the 
current  license  authorization  process  for 
new  medical  persoimel  because  many 
license  authorizations  are  granted  based 
on  recognition  of  board  certification. 
The  Commission  has  considered  this 
matter,  and  decided  to  retain  the  current 
training  requirements  in  Subpart  J  for  a 
2-yeaLr  period  after  the  effective  date  of 
the  final  rule.  As  stated  in  Section  IX. 
Implementation,  during  that  2-year 
period,  licensees  will  have  the  option  of 
complying  with  either  the  requirements 
of  Subpart  J  or  the  requirements  in 
Subparts  B  and  D-H.  During  this 
transition  period,  the  NRC  will  continue 
working  with  the  ACMUI  and  the 
medical  community  to  resolve  any 
concerns  with  the  training  and 
experience  requirements. 

The  Commission  will  consider 
changes  to  the  training  and  experience 
requirements,  as  appropriate. 

hidividuals  who  have  status  as  AUs. 
AMPs.  ANPs,  and  RSOs  at  the  time  the 
rule  becomes  effective  will  be 
"grandfathered"  under  §  35.57,  and  will 
not  have  to  satisfy  the  new  training  and 
experience  requirements.  For  additional 
information  on  the  "deemed  status"  of 
individuals  when  the  final  rule  becomes 
effective  refer  to  the  general  discussion 
of  the  training  and  experience 


requirements  at  t!ie  beginning  of  this 
section. 

Issue  2:  Why  Were  the  Lists  of 
Certifying  Medical  Boards  in  Subpart  J 
of  the  Current  Part  35  Not  Updated 
During  the  Rulemaking  to  Include  Other 
Medical  Specialty  Boards  and  Other 
Subspecialties? 

Comment.  Several  commenters  noted 
that  there  are  other  medical  specialty 
boards  and  other  subspecialties  that 
should  be  added  to  the  lists  of  certifying 
boards  in  Subpart  J. 

Response.  Tne  suggested  updates 
were  not  made  in  the  final  rule  because 
Subpart  I  will  be  retained  for  2  years 
after  the  effective  date  of  the  final  rule 
and  there  are  no  lists  of  certifying 
specialty  boards  in  the  new  training  and 
experience  requirements  in  Subparts  B 
and  D  through  H  of  Part  35.  Under  the 
new  regulations,  the  NRC  will  continue 
to  review  the  appropriate  training  and 
experience  requirements  of  the  boards 
and  recognize  the  boards  that  satisfy 
these  requirements.  However,  we  will 
provide  the  lists  of  recognized  boards  in 
a  public  document  {e.g.,  on  NRC's 
Internet  site  <www.nrc.gov>),  rather 
than  in  the  regulations.  Before  the 
effective  date  of  the  final  rule,  we 
encourage  the  certifying  boards  to 
submit  their  applications  for  recognition 
under  the  new  regulations.  However, 
the  licensees  will  have  2  years  after  the 
effective  date  of  the  final  rule  to  comply 
with  the  new  requirements.  For 
additional  information  on  the 
recognition  of  specialty  boards  refer  to 
the  general  discussion  of  the  training 
and  experience  requirements  at  the 
beginning  of  this  section. 

Issue  3:  Why  Have  the  References  to 
ACGME  programs  been  retained  in 
Subpart  J? 

Comment.  Several  commenters  said 
that  all  references  to  ACGME  programs 
of  less  than  2  vears  should  be  deleted. 

Response.  The  NRC  deleted  the 
references  to  ACGME  programs  of  less 
than  2  years. 

Issue  4:  Why  Are  There  No  Training 
Requirements  for  Endovascular 
Brachytherapy  in  Subpart  J? 

Comment.  One  commenter  noted  that 
Subpart  J  includes  no  training 
requirements  for  endovascular 
brachytherapy. 

Response.  The  NRC  will  delete 
Subpart  ]  2  years  after  the  effective  date 
of  the  final  rule.  When  the  research  on 
endovascular  brachytherapy  is 
completed,  the  standard  protocol  for 
this  technology  will  be  evaluated  to 
determine  if  it  is  similar  to  the 
modalities  currently  licensed  under  Part 


35  or  if  it  should  be  licensed  as  an 
emerging  technology  under  §  35.1000. 
Following  this  determination,  the 
training  and  experience  requirements 
for  this  modality  will  be  evaluated  to 
see  if  new  requirements  are  needed  for 
this  use  or  if  it  should  continue  to  be 
regulated  as  a  sealed  source  therapy. 

Section  35.981.  Training  for 
Experienced  Nuclear  Pharmacists 

Issue  1:  What  is  the  Impact  of  Deleting 
This  Section? 

Comment.  All  of  the  commenters  that 
responded  to  this  question,  which  the 
NRC  asked  in  the  proposed  rule,  said 
that  this  section  could  be  deleted 
because  the  requirements  in  §  35.57  for 
an  experienced  nuclear  pharmacist  are 
adequate. 

Response.  This  section  will  be 
deleted,  along  with  the  other  sections  of 
Subpart  J.  2  years  after  the  effective  date 
of  the  final  rule. 

Subpart  K— Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  From 
Byproduct  Material 

Section  35.1000,  Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  From 
Byproduct  Material 

Issue  1:  What  Is  the  Purpose  and  Scope 
of  This  Section? 

Comment.  There  were  a  number  of 
general  coiiunents  on  this  section. 
Comments  ranged  from  an  endorsement 
of  the  need  for  this  section  to  concerns 
that  NRC's  regulations  for  emerging 
technologies  will  limit  the  use  of  new 
technologies  and  radiopharmaceuticals 
and,  consequently,  affect  the  delivery  of 
high  quality  health  care. 

Some  commenters  believed  that  the 
purpose  of  this  section  is  vague, 
undefined,  and  confusing,  and  that 
there  needs  to  be  a  clearer  definition  of 
an  emerging  technology.  One  suggestion 
was  that  the  definition  be  tied  to 
whether  an  IND/IRB  approval  is 
required.  Another  commenter  said  that 
this  section  should  specifically  exempt 
radiopharmaceuticals  because  they  are 
regulated  by  the  FDA  under  RDRC,  new 
drug  applications  (NDA),  biologic 
product  license  applications  (PLA),  and 
INDs.  Thus,  all  radiopharmaceuticals 
should  fit  under  Subpart  D  or  E. 

One  commenter  said  that  emerging 
technology  uses  should  be  reviewed  on 
a  case-by-case  basis  to  determine  their 
proper  location  in  the  regulations.  The 
commenter  proposed  a  process  to 
determine  how  an  emerging  technology 
should  be  regulated:  propose 
performance-based  regulations  for  a  90- 
day  comment  period;  locate  the 
regulations  in  a  separate  subpart;  and 
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establish  that  any  technology  placed  in 
this  subpart  would  have  a  5-7  year 
sunset  period  at  which  time  the 
regulations  for  this  technology  would  be 
relocated  in  another  appropriate 
subpart.  This  process  would  provide  the 
opportunity  for  the  technology  to 
establish  itself  and  allow  the  regulations 
to  be  amended,  based  on  observed  risk. 

Response.  The  NRC  added  Subpart  K 
to  Part  35  so  that  there  would  be 
codified  regulatory  requirements  and  a 
more  clearly  defined  process  to  obtain  a 
license,  or  a  license  amendment,  for  a 
new  medical  use  of  byproduct  material 
or  radiation  from  byproduct  material, 
i.e.,  an  emerging  technology.  By  adding 
requirements  for  emerging  technologies 
to  the  regulations  in  §§  35.12(d)  and 
35.1000,  an  applicant  for  a  medical  use 
that  does  not  fit  the  regulatory 
requirements  for  another  subpart  knows 
the  type  of  information  to  submit  to 
NRC. 

The  scope  of  this  subpart  includes  all 
new  medical  uses  of  byproduct  material 
or  radiation  from  byproduct  material. 
We  have  not  attempted  to  define  what 
is  included  in  this  subpart  or  what  is 
excluded  from  this  subpart  more  clearly 
because  there  is  no  way  to  predict  what 
types  of  medical  technologies  will  be 
developed  in  the  future.  The 
Commission,  with  input  from  the 
ACMUI,  as  requested,  will  determine  if 
the  emerging  technology  is  truly  a  new 
technology  and  is  covered  by  Subpart  K, 
or  if  the  "new"  technology  is  actually  a 
type  of  use  regulated  under  Subparts  D 
through  H. 

Issue  2:  What  Process  Will  Be  Used  to 
Establish  Regulatory  Requirements  and 
Evaluate  Applications  for  Emerging 
Technologies? 

Comment.  Commenters  stated  that  it 
is  important  to  have  a  reasonable 
regulatory  scheme  and  time  frame  for 
approving  applications  for  new 
technologies.  Some  commenters 
expressed  concerns  about  placing  so 
much  regulatory  burden  (e.g.,  too  many 
safety  constraints)  on  new  technologies 
that  there  is  an  impact  on  the 
development  of  new  products. 

Emerging  technologies  have  an 
undefined  risk.  Once  the  risk  becomes 
clear,  the  degree  of  regulation  that  is 
needed  to  minimize  the  risks  to  the 
public  can  be  defined.  The  NRC  might 
be  interested  in  the  design  of  trials 
involving  emerging  technologies,  and 
what  kind  of  data  are  collected,  in  order 
to  define  the  risks  from  emerging 
technologies. 

A  model  was  suggested  for 
establishing  the  requirements  for 
emerging  technologies.  Under  the 
suggested  model,  appropriate 


professional  societies  would  establish 
task  forces  to  examine  the  issues  (e.g.. 
the  training  requirements)  associated 
with  the  emerging  technology.  This 
model  was  successful  in  defining  the 
standards  for  gamma  stereotactic 
radiosurgery  in  the  late  1980's  when  it 
was  considered  an  emerging  technology. 
Response.  The  NRC  agrees  with  these 
comments  and  will  take  them  into 
consideration  in  setting  up  the  process 
for  establishing  regulatory  requirements 
and  for  approving  applications  for 
emerging  technologies.  We  intend  to 
evaluate  each  technology  on  a  case-by- 
case  basis  and  to  work  with  the  ACMUI. 
the  medical  community,  the  public,  and 
the  developers  of  the  new  technology,  as 
appropriate,  to  determine  the  specific 
risks  associated  with  the  technology  and 
any  additional  regulatory  requirements 
for  the  medical  use  of  the  technology. 

Issue  3.  Will  the  NRC  Coordinate  its 
Regulations  for  Emerging  Technologies 
With  the  FDA's  Regulations? 

Comment.  One  commenter  has 
observed  that  the  FDA  process  works 
well  in  addressing  patient  safety  for 
investigational  new  drugs  and  devices. 
This  commenter  suggested  that  the  NRC 
communicate  its  concerns  to  the  FDA  to 
assure  that  any  radiation  safety  issues 
will  be  included  and  documented  in  the 
investigational  research  process. 

Response.  The  NRC  does  not  intend  to 
develop  requirements  that  are 
redundant  with  those  of  the  FDA.  FDA 
and  NRC  have  different  authorities  and 
responsibilities  for  protection  of  public 
health  and  safety;  FDA  has  the  authority 
to  approve  investigational  new  drugs 
and  devices;  and  NRC  has  the  authority 
to  protect  the  public,  workers,  and 
patients  from  the  medical  use  of 
byproduct  material.  However,  we  have  a 
"Memorandum  of  Understanding"  with 
FDA  under  which  we  coordinate  certain 
agency  functions  and  share  information 
(58  FR  47300;  September  8.  1993  and  62 
FR  15740;  April  2,  1997,  renewal).  ' 

Issue  4:  Why  Does  This  Section  Not 
Include  Training  and  Experience 
Requirements  for  AUs  of  Emerging 
Technologies? 

Comment.  Several  commenters  said 
that  this  section  should  provide  the 
minimum  criteria  and  training 
requirements  for  AUs  of  these  new 
medical  uses.  The  qualifications  of 
individuals  to  use  emerging 
technologies  are  pretty  well  established 
by  the  developers  of  jthe  emerging 
technology,  and  they  are  aware  of  the 
radiation  safety  problems  associated 
with  the  new  technology.  Whether  it  is 
an  emerging  technology  or  not,  there  is 
a  need  to  understand  the  properties  and 


hazards  of  the  radioactive  material  being 
used,  the  radiobiological  issues,  and  the 
measures  to  be  taken  in  the  event  of  a 
spill,  and  to  demonstrate  the  ability  to 
safely  handle  the  radioactive  material. 
Response.  Section  35.1000  does  not 
include  any  training  and  experience 
requirements  for  AUs  of  emerging 
technologies  because  there  is  no  way  of 
knowing  what  training  requirements 
will  be  necessary'  for  the  safe  use  of 
byproduct  material  in  new  technologies. 
Applicants  are  required  by  §  35.12(b)  to 
provide  the  training  and  experience  for 
the  AU,  ANP,  or  AMP.  as  appropriate, 
to  the  NRC.  The  training  and  experience 
will  be  evaluated  on  a  case-by-case  basis 
with  input  from  the  ACMUI  and 
individuals  who  have  been  involved 
with  development  of  the  technology,  as 
needed,  and  other  input,  as  appropriate. 

Issue  5:  Will  Cost  Issues  Be  Considered 
During  the  Development  of 
Requirements  for  Emerging 
Technologies? 

Comment.  Comments  were  provided 
on  several  different  cost  issues.  One 
commenter  said  that  it  is  ver\'  difficult 
to  spend  millions  of  dollars  on  clinical 
research  on  new  technologies  and  have 
no  idea  what  the  regulator.- 
requirements  are  going  to  be.  Another 
commenter  said  that  cost  effectiveness 
needs  to  be  considered  during  the 
development  of  requirements  for  new 
technologies.  For  example,  a 
requirement  to  have  multiple 
professionals  present  during  a 
procedure  would  not  only  increase  the 
cost  of  the  procedure,  but  would  also 
limit  its  availability  to  patients. 

Response.  Licensing  requirements  for 
emerging  technologies  will  be  based  on 
the  risk  posed  by  the  specific  modality 
and  when  possible  licensing 
requirements  will  be  modeled  on  other 
medical  uses  with  similar  risk.  In  order 
for  new  or  revised  requirements  to  be 
codified  in  Part  35.  a  public  rulemaking 
process  under  the  Administrative 
Procedure  Act  must  be  followed 
including  the  development  of  a  cost- 
benefit  analysis  made  available  for 
public  comment. 

Issue  6:  Will  Intravascular 
Brachytherapy  Be  Considered  an 
Emerging  Technology'  in  the  Revised 
Part  35? 

Comment.  Some  commenters  believe 
that  intravascular  brach\-therapy  is  still 
experimental  and  covered  by  §  35.6  and 
need  not  be  considered  in  §  35.1000 
Other  commenters  believe  that 
intravascular  brachN-therapy  should  be 
categorized,  or  specifically  mentioned, 
as  an  emerging  technology  under  the 
provisions  described  in  §  35.1000 
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One  commenter  stated  that  in  the 
proposed  rule  the  standard  use  of 
radioisotopes  in  patients  in  the  field  of 
cardiology  was  reclassified  as 
experimental  and  cardiologists  had 
become  radiation  oncologists. 

Response.  Section  35.6  contains  some 
specific  provisions  for  protection  of 
human  research  subjects  and  does  not 
permit  the  use  of  byproduct  material  for 
medical  uses  that  are  not  authorized  on 
the  licensee's  medical  use  license. 
Intravascular  brachytherapy  is  a  very 
complex  field  with  a  number  of 
methodologies  and  radionuclides  being 
evaluated  for  use.  Currently,  the  NRC  is 
regulating  intravascular  brachytherapy 
as  a  sealed  source  therapy.  Because  no 
single  standard  protocol  for 
intravascular  brachytherapy  has  been 
established,  the  Commission,  with  input 
from  the  ACMUI,  the  medical 
community,  and  the  public,  will  review 
the  technology  in  light  of  that  protocol 
to  determine  if  new  regulatory 
requirements  are  needed  for  this  use. 
Pending.development  of  those 
regulatory  requirements,  an  applicant 
will  be  able  to  submit  a  license 
application  or  amendment  request, 
under  the  provisions  of  §§  35.12  and 
35.1000.  to  incorporate  the  new 
modality  into  their  licensed  program. 

Issue  7.  What  Are  the  Training  and 
Experience  and  Radiation  Safety 
Requirements  for  Intravascular 
Brachytherapy? 

Comment.  Some  commenters  felt  that 
intravascular  brachytherapy  should 
have  the  same  training  and  radiation 
safety  requirements  as  the  rest  of 
radiation  oncology.  Other  commenters 
felt  that  the  training  and  radiation  safety 
requirements  for  nuclear  cardiology 
should  be  reserved  until  the  technology 
advances  enough  to  develop  standard 
protocols  with  the  assistance  of  a  group 
of  experts.  Still  other  commenters  stated 
that  the  NRC  should  develop  the 
training  and  safety  requirements  for 
intravascular  brachytherapy. 

Response.  As  we  noted  in  Issue  6, 
intravascular  brachytherapy  is  currently 
an  evolving  medical  treatment 
composed  of  diverse  technologies. 
Currently,  the  NRC  is  regulating 
intravascular  brachytherapy  as  a  sealed 
source  therapy  with  the  associated 
training  and  experience  requirements 
for  that  therapy.  The  types  of  sources 
used  vary  widely  in  terms  of  the  type  of 
radiation  emitted,  the  activity,  and  the 
level  of  encapsulation.  In  fact, 
intravascular  brachytherapy  may  not 
evolve  into  either  a  standard  protocol  or 
a  single  modality.  Pending  receipt  of 
additional  information,  we  believe  that 
it  is  too  early  to  make  changes  in  the 


level  of  training  and  experience  for  the 
use  of  intravascular  brachytherapy. 

Issue  8;  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response:  Yes.  The  NRC  corrected  the 
wording  in  paragraph  (a)  to  state  that 
the  information  that  is  required  to  be 
Submitted  by  an  applicant  for  use  of 
byproduct  material  under  §  35.1000  is  in 
§35.1 2(b)  through  (d),  not  only  in  • 
paragraphs  (b)  and  (c). 

We  amended  the  wording  in 
paragraph  (b)  to  reflect  a  change  in 
§  35.12(d)  that  allows  licensees  to 
submit  an  application  for  a  license 
amendment,  rather  than  an  application 
for  a  separate  license,  for  use  of 
byproduct  material  under  §  35.1000. 
This  change  is  discussed  under  §  35.12. 

Subpart  L — Records 

Issue  1:  Should  All  the  Recordkeeping 
Requirements  Be  Grouped  Into  One 
Subpart  or  Should  They  be  Incorporated 
Into  the  Section  Requiring  the  Record? 

Comment.  Commenters  provided  a 
wide  range  of  responses  to  the 
Commission's  question  on  whether  all 
of  the  recordkeeping  requirements 
should  be  grouped  into  one  subpart,  or 
whether  they  should  be  incorporated 
into  the  individual  sections  requiring 
the  records.  Some  commenters  favored 
having  all  of  the  recordkeeping 
requirements  in  one  subpart  because 
this  format  provides  for  easy  reference, 
simplifies  licensing,  assists  licensees  in 
meeting  their  obligations  for  the 
radiation  safety  program,  and  simplifies 
compliance.  Other  commenters  favored 
having  the  recordkeeping  requirements 
in  the  individual  sections  because  this 
format  would  place  all  of  the 
requirements  pertaining  to  a  particular 
area  of  interest  in  one  section. 
Therefore,  licensees  would  know 
exactly  what  was  expected  of  them  in  a 
particular  area.  They  also  find  the 
similar  separation  in  10  CFR  Part  20  to 
be  confusing.  Several  commenters 
preferred  a  "balanced  approach"  in 
which  the  recordkeeping  requirements 
would  be  in  the  individual  sections  and 
then  all  of  the  requirements  would  be 
summarized  in  a  separate  subpart. 

Response.  After  reviewing  all  of  the 
responses  to  this  question,  the  NRC 
concluded  that  having  all  of  the 
recordkeeping  requirements  in  one 
subpart  makes  it  easier  for  licensees  to 
reference  these  requirements.  However, 
the  final  rule  is  consistent  with  the 
"balanced  approach"  because  each 
section  in  the  final  rule  that  is 
associated  with  a  recordkeeping 
requirement  includes  a  cross-reference 


to  the  specific  recordkeeping 
requirements  in  Subpart  L. 

Issue  2:  Are  All  of  the  Recordkeeping 
Requirements  in  Part  35  Needed? 

Comment.  Comments  on  the  need  for 
the  recordkeeping  requirements  in  Part 
35  ranged  from  all  of  the  records  are 
needed;  to  the  only  records  that  are 
needed  are  those  that  document 
overexposures,  exceeding 
environmental  limits,  and  leaking 
sources;  to  the  only  records  that  should 
be  required  are  those  that  have  a 
documented  history  of  improving 
radiation  safety;  to  none  of  the  records 
are  needed. 

Response.  During  preparation  of  the 
final  rule,  each  specific  recordkeeping 
requirement  was  reviewed  in  light  of 
these  comments  and  changes  were 
made,  where  appropriate.  These 
changes  are  noted  in  the  discussions  of 
the  individual  recordkeeping  sections. 

Issue  3:  Are  the  Recordkeeping 
Requirements  too  Prescriptive? 

Comment.  The  recordkeeping 
requirements  in  the  proposed  revision 
maintain  the  detailed,  prescriptive 
elements  that  are  in  the  current  Part  35. 

Response.  All  of  the  elements  in  the 
recordkeeping  requirements  in  the 
proposed  rule  were  considered 
important  for  documenting  radiation 
.  safety  issues  associated  with  a  more 
risk-informed  regulation.  During 
preparation  of  the  final  rule,  the  NRC 
reviewed  each  recordkeeping 
requirement  in  light  of  this  comment 
and  made  appropriate  changes. 

Issue  4:  Why  Are  There  Different 
Retention  Periods  for  the  Records 
Required  by  This  Subpart? 

Comment.  One  commenter  said  that 
compliance  with  NRC's  recordkeeping 
requirements  would  be  simplified  if  all 
of  the  record  retention  periods  were  the 
same.  Another  commenter  suggested 
that  because  most  of  the  records  have  a 
retention  period  of  3  years,  it  would 
make  more  sense  to  include  a  separate 
section  that  states  that  all  of  the  records 
in  this  subpart  are  to  be  maintained  for 
3  years,  unless  otherwise  stated,  than  to 
restate  the  retention  period  in  each 
section. 

Response.  The  record  retention 
periods  in  Part  35  were  set  according  to 
either  the  safety  significance  of  the 
action  being  recorded  or  the  inspection 
frequency.  As  a  result,  there  are  several 
different  retention  periods  for  records  in 
Subpart  L.  Because  record  retention 
periods  are  tied  to  safety  considerations, 
the  NRC  believes  that  the  regulations 
should  specifically  state  the  retention 
period  for  each  recordkeeping 
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requirement  even  if  it  means  repeating 
regulaton'  text. 

Issue  5:  How  Can  a  Patient's  Privacy  and 
Confidentiality  be  Protected  in  Records 
Required  by  NRC? 

Comment.  A  comment  received  stated 
that  the  patient's  privacy  and 
confidentiality  are  "ignored"  with  NRC 
recordkeeping  requirements  for  records 
of  the  patienfs  name,  social  security 
number,  and  other  personal 
information. 

Response.  Any  records  that  must 
include  the  patient's  name  or  personal 
information  relating  to  the  patient  are  to 
be  retained  by  the  licensee.  Reports 
relating  to  medical  events,  which 
licensees  provide  to  the  NRC,  explicitly 
must  not  contain  the  individual's  name 
or  any  other  information  that  could  lead 
to  identification  of  the  individual. 

Issue  6:  Can  Initials  Be  Used  on  a 
Record  To  Identify-  the  Individual  Who 
Performs  an  Activity  or  an  Operation? 

Comment.  The  requirement  to  record 
the  "name  of  the  individual"  that 
performed  a  certain  activity  appears 
throughout  this  subpart.  Several 
commenters  said  that  because  it  is 
common  practice  to  utilize  initials  as 
identifiers  of  individuals,  the  words 
"name  of  the  individual"  should  be 
replaced  with  "identification  of  the 
individual." 

Response.  The  NRC  requires  that  the 
full  name  of  an  individual  appear  on  a 
record  to  better  ensure  future 
identification  of  the  individual  who 
performed  the  activity  or  operation.  It  is 
not  uncommon  for  several  individuals 
to  have  different  names,  but  the  same 
initials.  Also,  initials  are  more  likely  to 
be  illegibly  scribbled. 

Issue  7:  Why  Do  Some  Records  Require 
a  Signature,  Rather  Than  the  Name  of 
the  Individual? 

Comment.  Several  commenters  said 
that  requiring  a  signature  on  a  record  is 
prescriptive,  not  performance  based, 
and  does  not  necessarily  mean  that  an 
individual  has  actually  read  or  reviewed 
a  record. 

Response.  The  NRC  has  required 
signatures  only  on  those  records  where 
we  feel  it  is  important  to  the  radiation 
safety  program  to  document  who 
approved  the  action,  reviewed  the 
report,  performed  the  calibration,  etc.  If 
an  individual  signs  a  record  saying,  for 
example,  that  he  or  she  performed  an 
action,  we  assume  that  the  individual 
actually  did  perform  whatever  action 
was  required  and  is  in  compliance  with 
the  recordkeeping  requirements  in  this 
part.  Note  that  most  of  the 
recordkeeping  requirements  in  Subpart 


L  require  the  name  of  the  individual, 
rather  than  a  signature. 

Issue  8:  Do  the  Recordkeeping 
Requirements  in  Part  35  Allow  for  the 
Use  of  Electronic  Signatures? 

Comment.  Some  commenters  were 
concerned  that  the  requirements  for 
signatures  preclude  maintaining  records 
electronically. 

Response.  Section  35.5,  Maintenance 
of  records,  allows  records  to  be 
maintained  electronically.  Therefore, 
electronic  signatures  are  permitted. 

Section  35.2024.  Records  of  Authority 
and  Responsibilities  for  Radiation 
Protection  Programs 

Issue  1:  Can  the  Requirements  in  This 
Section  Be  Made  Less  Prescriptive  and 
Therefore  Less  Burdensome  on 
Licensees? 

Comment.  Several  commenters  felt 
that  the  requirements  in  this  section  are 
too  prescriptive  and  burdensome, 
especially  for  private  practices  with  one 
physician  who  is  also  the  owner/ 
president  and  RSO. 

Response.  The  NRC  has  retained  the 
requirements  in  this  section  because  we 
believe  that  records  associated  with  the 
authority  and  responsibilities  of  the 
radiation  protection  program  are 
fundamental  to  the  safe  use  of 
byproduct  material  by  all  medical 
licensees,  regardless  of  their  size.  Even 
single  practice  physicians,  who  may 
also  serve  as  RSOs,  need  to  be  well 
aware  of  and  to  document  their 
authority,  duties,  and  responsibilities 
associated  with  being  the  RSO  named 
on  either  an  NRC  or  Agreement  State 
license. 

Issue  2:  Why  is  It  Necessary  for 
Licensees  to  Retain  Records  of  the 
Licensee's  Management's  Written 
Approval  of  Actions  Associated  With 
the  Radiation  Protection  Program  for  5 
Years? 

Comment.  One  commenter  said  that 
the  requirement  in  paragraph  (a)  of  this 
section  to  retain  records  for  5  years  is 
excessive. 

Response.  The  NRC  considers  the 
records  required  by  paragraph  (a)  of  this 
section  to  be  important  in  documenting 
actions  taken  by  the  licensee's 
management  that  affect  its  radiation 
protection  program.  These  records 
include  requests  for  a  license 
application,  renewal,  or  amendment; 
approval  of  AUs,  AMPs,  and  ANPs:  and 
radiation  protection  program  changes 
that  do  not  require  a  license 
amendment.  The  5-year  retention  period 
will  ensure  that  the  records  that  are  key 
to  a  licensee's  radiation  protection 


program  are  available  for  review  during 
inspection  of  medical  use  licensees. 
During  the  development  of  the  proposed 
rule,  we  evaluated  the  retention  period 
for  this  requirement  and  changed  the 
retention  period  from  the  duration  of 
the  license  to  5  years.  Therefore,  the 
recordkeeping  burden  for  licensees  to 
comply  with  the  requirements  in  this 
paragraph  is  less  than  the  burden  to 
comply  with  the  current  rule 

Issue  3:  Why  is  it  Necessar\'  for  Both 
Licensee  Management  and  the  RSO  to 
Sign  the  Authorities.  Duties,  and 
Responsibilities  of  the  RSO? 

Comment.  Several  commenters  said 
that  the  requirement  in  paragraph  (b)  of 
this  section  for  both  licensee 
management  and  the  RSO  to  sign  the 
authorities,  duties,  and  responsibilities 
of  the  RSO  was  too  prescriptive,  They 
felt  that  it  was  unnecessary'  to  require 
the  signature  of  both  of  them  because 
other  sections  only  require  one 
signature  or  name.  One  commenter  was 
also  concerned  that,  if  a  problem 
occurred,  the  written  agreement  could 
be  used  bv  licensee  management  against 
the  RSO. 

Response  The  NRC  retained  the 
requirement  for  signatures  of  both 
licensee  management  and  the  RSO 
because  we  believe  it  is  important  that 
there  is  a  signed  record  of  what  the 
licensee  management  and  the  RSO  agree 
are  the  authorities,  duties,  and 
responsibilities  of  the  RSO,  If  both  the 
licensee  management  and  the  RSO  have 
a  clear  understanding  of  the 
responsibilities  of  the  RSO  for  the 
licensee's  radiation  protection  program, 
problems  such  as  that  referred  to  in  the 
comment  could  be  avoided.  We 
explicitly  state  in  this  section  that  the 
signed  document,  as  required  by  §  35.24 
fb).  and  the  responsibilities  of  the 
Radiation  Safety  Officer,  as  required  by 
§  35.24  (e).  must  be  retained  for  the 
duration  of  the  license.  This  retention 
period  is  identical  to  the  retention 
period  specified  in  §  30, 51(b).  which 
would  otherwise  apply  However, 
without  this  explicit  statement  in  Part 
35.  the  licensee  would  have  to  reference 
the  general  recordkeeping  provisions  in 
§  30.51  for  the  record  retention  period 

Section  35.2026.  Records  of  Radiation 
Protection  Program  Changes 

Issue  1:  Why  is  There  a  Requirement  for 
Retaining  Records  of  Changes  to  a 
Licensee's  Radiation  Protection  Program 
that  "Do  Not  Reduce  Safety,"  and  Why 
Must  These  Records  Be  Signed  by 
Licensee  Management? 

Comment.  Commenters  said  that  it  is 
excessive  and  unnecessan'  to  retain 
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records  of  radiation  protection  program 
changes  that  do  not  reduce  safety.  In 
addition,  the  conunenters  believed  that 
it  is  unnecessary'  to  have  licensee 
management  sign  the  records  of 
radiation  protection  program  changes 
that  had  already  been  reviewed  and 
signed  by  the  RSO.  the  licensee's 
radiation  safety  expert. 

Response.  Licensees  are  required  to 
obtain  Commission  approval  for 
changes  in  their  radiation  protection 
program,  except  for  the  revisions 
authorized  by  §  35.26.  Because  licensees 
are  not  required  to  submit  these  latter 
changes  to  NRC  for  approval,  the 
records  of  the  changes  made  in 
accordance  with  §  35.26  provide  the 
Commission  an  opportunity  to  evaluate 
these  changes  during  the  inspection 
process.  The  NRC  believes  that  this 
approach  is  warranted  in  light  of  the 
importance  of  changes  in  a  licensee's 
radiation  protection  program. 

The  reference  in  proposed 
§  35.26(a)(2)  to  changes  that  "do  not 
reduce  radiation  safety"  resulted  in 
many  comments  that  this  phrase  was 
"ambiguous"  and  "subjective."  The 
proposed  wording  was  intended  to 
provide  the  licensee  with  as  much 
flexibility  as  possible  in  making  changes 
in  its  radiation  protection  program, 
without  seeking  Commission  approval. 
However,  because  commenters  felt  that 
the  proposed  wording  was  not  clear,  we 
revised  the  text  of  paragraph  (aK2)  to 
state  the  more  objective  parameter  of 
changes  that  are  "in  compliance  with 
the  regulations  and  the  license." 

We  nave  deleted  the  requirement  in 
§  35.2026  for  the  RSO  to  sign  the  records 
of  radiation  protection  program  changes 
because  licensee  management  is 
ultimately  responsible  for  the  radiation 
protection  program.  Therefore,  the  final 
rule  includes  a  requirement  for  licensee 
management  to  sign  these  records. 

Issue  2;  Can  the  Requirements  in  This 
Section  Be  Made  Less  Prescriptive  and 
Therefore  Less  Burdensome  on 
Licensees? 

Comment.  Several  commenters  noted 
that  the  recordkeeping  requirements  in 
this  section  are  quite  prescriptive  and 
suggested  that  the  sentence  with  the  list 
of  items  that  must  be  included  in  the 
records  be  deleted  or  revised  to  be  less 
prescriptive. 

Response.  The  NRC  believes  that  the 
recordkeeping  requirements  in  this 
section  are  needed  to  document  what 
changes  have  been  made  in  the 
licensee's  radiation  protection  program. 
We  considered  the  burden  on  licensees 
during  development  of  the  Bnal 
requirements  for  this  section  and 
believe  that  the  requirements  for 


radiation  protection  changes,  and  the 
associated  records,  provide  the  licensee 
more  flexibility  to  manage  its  radiation 
protection  program  than  in  the  current 
rule  and  reduce  the  recordkeeping 
burden  on  licensees.  For  example, 
licensees  must  currently  retain  a  record 
of  each  radiation  protection  change 
until  the  license  has  been  renewed  or 
terminated.  Under  the  final  rule, 
licensees  are  only  required  to  retain 
these  records  for  5  years. 

Issue  3:  Why  Are  Licensees  Required  To 
Retain  a  Copy  of  the  Old  Radiation 
Protection  Procedures? 

Comment.  One  commenter  questioned 
the  need  to  retain  a  copy  of  the  old 
radiation  protection  procedures  because 
they  are  immaterial  to  the  current 
procedures  and  could  be  confusing  to 
workers. 

Response.  The  NRC  believes  that 
licensees  should  retain  a  copy  of  their 
old  radiation  protection  procedures  for 
5  years  so  that  they  are  available  during 
the  licensee's  next  inspection  after  the 
procedures  were  changed.  If  a 
"problem"  or  "event  "  is  discovered 
during  an  inspection,  the  radiation 
protection  procedures  that  were  in  place 
at  the  time  of  the  event  may  be  very 
useful  in  determining  the  cause  of  the 
event. 

We  suggest  retaining  the  copy  of  the 
old  radiation  protection  procedures  in 
the  licensee's  filing  system  so  that  they 
are  not  readily  available  for  workers  to 
refer  to  by  mistake. 

Issue  4.  Were  There  Any  Other  Changes 
Made  In  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  word  "safety"  was 
removed  from  the  title  of  this  section. 
This  change  has  been  made  to  correct  an 
inconsistency  between  the  regulatory 
text  in  this  recordkeeping  section  and 
the  corresponding  §  35.26,  Radiation 
protection  program  changes. 

Section  35.2040,  Records  of  Written 
Directives 

Issue  1:  Is  There  a  Need  for  an  NRC 
Requirement  to  Retain  a  Copy  of  Written 
Directives  for  Therapeutic 
Administrations  of  Unsealed  Byproduct 
Material? 

Comment.  One  commenter  said  that 
the  requirement  for  retaining  a  copy  of 
written  directives  should  exempt 
radiopharmaceuticals  because  state  laws 
already  require  retention  of  prescription 
records. 

Response.  Section  35.40,  Written 
directives,  contains  a  list  of  items  that 
must  be  included  in  a  written  directive 
and  requires  that  an  AU  sign  and  date 


the  written  directive  before 
administration  of  sodium  iodide  1-131 
greater  than  1.11  MBq  (30  fiCi)  or  any 
therapeutic  dosage  of  unsealed 
byproduct  material.  In  other  words,  this 
section  includes  specific  requirements 
for  preparing  written  directives  before 
administering  higher  dosages  of 
unsealed  byproduct  material. 
Prescriptions  for  radiopharmaceuticals 
may  or  may  not  be  signed  by  AUs  and 
may  or  may  not  include  all  of  the  items 
that  are  required  by  §  35.40  for  wrritten 
directives  for  administrations  of 
therapeutic  dosages  of  unsealed 
byproduct  material.  The  NRC  believes 
that  retaining  copies  of  written 
directives  will  help  ensure  that 
administrations  of  therapeutic  dosages 
of  unsealed  byproduct  material  are  in 
accordance  with  the  written  directives. 
In  addition,  a  copy  of  the  written 
directive  may  be  useful  in  evaluating 
whether  a  medical  event  was  a  result  of 
a  generic  problem  that  may  also  affect 
other  licensees. 

Section  35.2041,  Records  for  Procedures 
for  Administrations  Requiring  a  Written 
Directive 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  This  section  was 
added  to  the  final  rule.  We  explicitly 
state  in  this  section  that  the  procedures 
required  in  §  35.41  (a)  must  be  retained 
for  the  duration  of  the  license.  This 
retention  period  is  identical  to  the 
retention  period  specified  in  §  30.51(b), 
which  would  otherwise  apply. 
However,  without  this  explicit 
statement  in  Part  35,  the  licensee  would 
have  to  reference  the  general 
recordkeeping  provisions  in  §  30.51  for 
the  record  retention  period. 

Section  35.2045,  Records  of  Medical 
Events 

Issue  1:  Can  the  Requirements  in  This 
Recordkeeping  Section  Be  Made  Less 
Prescriptive  and  Therefore  Less 
Burdensome  on  Licensees? 

Comment.  One  commenter  noted  that 
the  recordkeeping  requirements  in  this 
section  are  quite  prescriptive  and 
suggested  that  the  list  of  items  that  must 
be  included  in  the  records  be  deleted. 

Response.  Section  35.2045  has  been 
deleted  in  the  final  rule.  Since  licensees 
are  required  to  report  information  about 
medical  events  to  the  NRC  under 
§  35.3045,  we  believe  that  it  is  not 
necessary  to  require  licensees  to  retain 
a  record  of  this  information  under 
§35.2045. 
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Issue  2:  Should  There  Be  a  Requirement 
for  Maintaining  Records  of  Significant 
Precursor  Events? 

Comment.  One  commenter  opposed 
the  recordkeeping  requirement  for 
significant  precursor  events. 

Response.  There  are  no  recordkeeping 
requirements  for  significant  precursor 
events  in  the  final  rule  because  there  are 
no  requirements  for  reporting  precursor 
events. 

Section  35.2060.  Records  of  Calibrations 
of  Instruments  Used  To  Measure  the 
Activity  of  Unsealed  Byproduct  Material 

Issue  1:  Does  This  Section  Address 
"Calibrations"  or  "Performance 
Checks"? 

Comment.  A  commenter 
recommended  that  the  word 
"calibrations'"  be  replaced  with  the  term 
"performance  checks"  because  the 
commenter  believes  that  the  tests 
required  by  the  section  are  more 
accurately  defined  as  performance 
checks. 

Response.  The  NRC  did  not  adopt  this 
comment  because  this  section  addresses 
calibration  of  all  instruments  used  to 
measure  the  activity  of  unsealed 
byproduct  material,  including  dose 
calibrators.  We  believe  this  is  the 
appropriate  term  because  the  term 
"calibration"  is  commonly  used  within 
the  radiation  protection  profession. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  changed  the 
title  of  this  section  to  state  more 
accurately  that  it  addresses  the 
calibration  of  instruments  used  to 
measure  the  activity  of  unsealed 
byproduct  material.  In  addition,  we 
deleted  prescriptive  requirements  from 
§  35.2060.  This  change  is  consistent 
with  the  revisions  made  to  §  35.60.  The 
licensee  is  only  required  to  record  the 
model  and  serial  number  of  the 
instrument;  the  date  of  the  calibration; 
the  results  of  the  calibration;  and  the 
name  of  the  individual  who  performed 
the  calibration.  We  believe  that  this 
information  will  provide  adequate 
documentation  of  calibrations  of 
instruments  used  to  measure  the  activity 
of  unsealed  byproduct  material. 

Section  35.2061,  Records  of  Radiation 
Survey  Instrument  Calibrations 

Issue  1 :  Is  it  Necessary  to  Keep 
Instrument  Calibration  Records? 

Comment.  Commenters  suggested  that 
the  requirement  to  retain  records  of 
radiation  survey  instruments  be  deleted. 
Some  commenters  stated  that  because 
the  ciurent  calibration  status  and 


expiration  date  must  be  displayed  on 
the  instrument,  they  did  not  see  a 
benefit  to  radiation  safety  by 
maintaining  certificates  of  calibration. 
Other  commenters  stated  that  this 
section  is  already  covered  in  10  CFR 
20.2103. 

Response.  The  NRC  believes  records 
of  calibration  should  be  kept  because 
they  can  be  used  to  document  that  the 
instrument  has  been  calibrated.  This  is 
particularly  important  when  the 
calibration  sticker  is  unreadable, 
missing,  or  in  error  or  when  an 
instrument  that  was  used  in  a  required 
survey  cannot  be  located.  Section 
20.2103  requires  that  licensees  maintain 
records  of  calibrations  but  it  does  not 
provide  specific  recordkeeping 
requirements.  Therefore,  this  section  is 
needed  to  provide  medical  use  licensees 
with  specific  information  on  what  items 
must  be  maintained  in  this  record. 

Issue  2:  Were  There  Any  Other  Changes 
Made  In  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  amended 
§  35.2061  to  delete  the  requirements  to 
include  the  description  of  the 
calibration  procedure  and  the  source 
used  in  calibrating  the  meter;  the 
certified  exposure  rates  from  the  source: 
the  rates  indicated  by  the  instrument 
being  calibrated;  and  the  correction 
factors  deduced  from  the  calibration 
data.  These  changes  are  consistent  with 
the  revisions  made  to  §  35.61.  In  the 
final  rule,  the  licensee  is  required  to 
record  the  model  and  serial  number  of 
the  instrument;  the  date  of  the 
calibration;  the  results  of  the  calibration; 
and  the  name  of  the  individual  who 
performed  the  calibration.  We  believe 
this  information  will  provide  adequate 
documentation  of  calibrations  of 
radiation  survey  instruments. 

Section  35.2063.  Records  of  Dosages  of 
Unsealed  Byproduct  Material  for 
Medical  Use 

Issue  1:  Are  Records  of  Administered 
Dosages  of  Unsealed  Byproduct  Material 
Needed? 

Comment.  Commenters  did  not 
believe  this  recordkeeping  section  was 
needed  because  prescribing  and 
dispensing  records  are  required  by  state 
medical  and  pharmacy  laws.  Other 
coimnenters  did  not  believe  that  the 
recordkeeping  requirements  should 
apply  to  byproduct  material 
administered  under  §§  35.100  and 
35.200. 

Response.  The  NRC  believes  that  it  is 
important  to  keep  records  of  the  dosages 
administered.  These  records  are  needed 
to  document  that  the  byproduct  material 


was  administered  to  a  patient  or  human 
research  subject  in  accordance  with  the 
written  directive  and  to  document  the 
amount  of  byproduct  material  that  was 
administered.  However,  if  a  licensee 
keeps  the  same  records  to  comply  with 
other  requirements,  the  licensee  need 
not  retain  duplicate  records. 

Issue  2:  Should  the  Expiration  Date  of 
a  Radioactive  Drug  Be  Deleted  From  the 
Regulations? 

Comment.  A  commenter  indicated 
that  the  current  requirement  in  §  35.53 
to  record  the  expiration  date  of  a 
radioactive  drug  should  not  be  deleted 
from  the  regulations.  The  commenter 
believed  the  expiration  date  is 
important  because  it  can  be  used,  for 
example,  to  establish  time  limits  on 
sterility,  dosage,  and  effectiveness  of 
tagging.  The  commenter  also  believed 
the  paperwork  burden  for  including  the 
expiration  date  is  minimal. 

Response.  The  NRC  agrees  that  the 
expiration  date  of  a  radioactive  drug  is 
important.  However,  we  believe  that 
licensees  have  to  comply  with  other 
regulations  governing  the  use  of  drugs 
that  include  noting  the  expiration  date 
because  it  is  related  to  stability  and 
sterility.  Therefore,  we  do  not  believe 
that  it  is  necessarv'  to  have  a 
requirement  in  Part  35  for  licensees  to 
record  the  expiration  date  of  a 
radioactive  drug. 

Issue  3:  Should  the  Terms  "Prescribed 
Dosage"  Be  Removed  From  the 
Requirement? 

Comment.  A  commenter  asked  that 
the  term  "prescribed  dosage"  be  deleted 
from  §  35.2063  because  there  is  no 
requirement  for  the  AU  to  prescribe  the 
dosage  and,  in  the  case  of  therapeutic 
administrations,  only  a  written  directive 
is  needed. 

Response  The  NRC  has  not  deleted 
the  term  "prescribed  dosage."  The  term 
is  defined  in  §  35.2  In  Part  35.  only  an 
AU  mav  direct  the  administration  of 
sealed  or  unsealed  byproduct  material 
for  medical  use. 

Issue  4:  Were  There  Any  Other  Changes 
Made  In  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  restructured 
§  35.2063  to  match  the  format  used  in 
other  recordkeeping  sections.  We  also 
deleted  the  requirements  for  the  record 
to  include  the  radionuclide,  generic 
name,  trade  name,  or  abbreviation  of  the 
radiopharmaceutical  and  its  lot  number. 
These  items  were  deleted  to  make  the 
rule  less  prescriptive.  The  final  rule 
requires  that  the  licensee  record  the 
radiopharmaceutical;  patient  or  human 
research  subject's  name,  or 
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identification  number,  if  one  has  been 
assigned;  the  prescribed  dosage,  the 
determined  dosage,  or  a  notation  that 
the  total  activity  is  less  than  1.1  MBq 
(30  ^Ci);  the  date  and  time  of  the  dosage 
determination;  and  the  name  of  the 
individual  who  determined  the  dosage. 
This  information  will  provide  adequate 
documentation  of  dosage 
administrations. 

Section  35.2067,  Records  of  Leak  Tests 
and  Inventory  of  Sealed  Sources  and 
Brachytherapy  Sources 

Issue  1:  Why  Should  Licensees  Maintain 
Records  of  Negative  Leak  Tests? 

Comment.  A  commenter  agreed  with 
retention  of  positive  leak  test  records, 
but  not  with  the  requirement  to 
maintain  records  of  negative  tests. 

Response.  The  rule  requires  records  of 
all  leak  tests  required  by  §  35.67(b)  to 
show  that  leak  tests  were  performed. 
The  NRC  changed  the  final  rule  to 
require  records  of  the  test  results,  but  a 
licensee  has  flexibility  in  how  it  records 
the  test  results.  For  negative  leak  tests, 
a  licensee  may  simply  docimient  that 
the  measured  activity  is  "negative." 

Issue  2:  Should  This  Section  Make  a 
Reference  to  §  35.2406,  Records  of 
Brachytherapy  Source  Inventory? 

Comment.  A  commenter  asked  that 
we  add  a  reference  which  states  that 
additional  brachytherapy  records  may 
be  required  by  §  35.2406. 

Response.  The  NRC  does  not  believe 
this  reference  is  needed.  We  have  tried 
to  eliminate  redimdancy  and  cross 
referencing  in  the  rule  unless  it  is 
needed  to  make  the  rule  more 
understandable. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  amended  the 
title  of  this  section  to  state  more  clearly 
what  type  of  records  are  required  by  this 
section. 

We  also  deleted  the  requirements  to 
record  the  measured  activity  of  each  test 
sample  and  a  description  of  the  method 
used  to  measure  each  test  sample  in  the 
record.  These  items  were  deleted  to 
make  the  rule  less  prescriptive. 

Section  35.2070,  Records  of  Surveys  for 
Ambient  Radiation  Exposure  Rate 

Issue  1:  Are  Contamination  Surveys 
Included  in  This  Section? 

Comment.  A  commenter  indicated 
that  the  requirement  for  records  of 
removable  contamination  should  be 
deleted  because  §  35.70  does  not  require 
removable  contamination  surveys. 

Response.  The  commenter  is  correct. 
The  NRC  deleted  the  requirement  for 


the  licensee  to  record  removable 
contamination  in  each  area  (expressed 
in  disintegrations  per  minute  per  100 
square  centimeters)  and  the  instrument 
used  to  analyze  the  samples.  However, 
the  licensee  must  maintain  records  to 
show  compliance  with  ALARA. 

Issue  2:  Are  the  Requirements  in  This 
Section  Already  Covered  by  §  20.2103. 
Records  of  Surveys? 

Comment.  Commenters  did  not 
believe  this  section  was  needed  because 
radiation  surveys  are  addressed  in 

§20.2103. 

Response.  10  CFR  Part  20  contains 
general  provisions  on  records.  Section 
20.2103  requires  that  licensees  maintain 
records  of  surveys,  but  it  does  not 
provide  specific  recordkeeping 
requirements.  This  section  is  needed  to 
specify  what  Part  35  licensees  must 
document  in  the  record  required  by  this 
section. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  deleted  the 
requirements  to  record  a  plan  of  each 
area  surveyed;  the  trigger  level 
established  for  each  area;  and  the 
detected  dose  rate  at  several  points  in 
each  area  expressed  in  millirem  per 
hour  or  the  removable  contamination  in 
each  area  expressed  in  disintegrations 
per  minute  per  100  square  centimeters. 
These  items  were  deleted  to  make  the 
rule  less  prescriptive.  The  final  rule 
requires  the  licensee  to  record  the  date 
of  the  survey;  the  results  of  the  survey; 
the  instrument  used  to  make  the  survey; 
and  the  name  of  the  individual  who 
performed  the  survey. 

Section  35.2075,  Records  of  the  Release 
of  Individuals  Containing  Unsealed 
Byproduct  Material  or  Implants 
Containing  Byproduct  Material 

Issue  1:  Should  Paragraph  (b)  of  This 
Section  That  Requires  That  a  Record  Be 
Kept  That  Instructions  Were  Provided  to 
a  Breast-Feeding  Woman  Be  Deleted? 

Comment.  A  commenter  stated  that 
the  requirements  in  paragraph  (b) 
(proposed  paragraph  (c)]  are  intrusive 
into  medical  practice.  The  commenter 
believed  that  instructions  should  be  left 
to  the  physician's  judgment. 

Response.  The  NRC  did  not  make  any 
changes  in  paragraph  (b)  of  the 
proposed  rule  which  requires  licensees 
to  keep  a  record  that  instructions, 
including  written  instructions,  were 
provided  to  a  breast-feeding  female  if 
the  radiation  dose  to  the  infant  or  child 
from  continued  breast-feeding  could 
result  in  a  total  effective  dose  equivalent 
exceeding  5  mSv  (0.5  rem).  This 
requirement  is  also  in  the  current  Part 


35.  We  believe  that  providing  written 
instructions  to  patients  or  human 
research  subjects  is  necessary  because 
they  may  not  remember  all  the  oral 
instructions.  In  addition,  written 
instructions  provide  needed  information 
to  other  family  members  or  individuals 
who  are  caring  for  the  patient  or  human 
research  subject. 

The  requirement  for  a  licensee  to 
retain  a  record  to  demonstrate  that 
instructions  were  provided  to  a  breast- 
feeding female  is  more  risk-informed. 
These  records  are  associated  with  higher 
risk  administrations  of 
radiopharmaceuticals,  e.g.,  therapeutic 
administrations  of  iodine-131. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  corrected 
paragraph  (a)  of  this  section  because  it 
inadvertently  required  that  licensees 
maintain  records  of  all  releases.  This 
recordkeeping  requirement  was  more 
restrictive  than  the  current  rule.  We 
modified  the  rule  to  require  records  of 
the  release  of  individuals  only  when  the 
total  effective  dose  equivalent  is 
calculated  by  using  the  retained  activity 
rather  than  the  administered  activity; 
using  an  occupancy  factor  less  than  0.25 
at  1  meter  (3.3  feet);  using  the  biological 
or  effective  half-life;  or  considering  the 
shielding  by  tissue.  We  also  amended 
paragraph  (c)  to  specify  that  the  records 
required  by  both  paragraphs  (a)  and  (b) 
of  this  section  must  be  maintained  for 
3  years. 

Section  35.2080,  Records  of  Mobile 
Medical  Services 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  The  NRC  amended  the 
title  of  this  section  to  state  more  clearly 
what  type  of  records  are  required  by  this 
section. 

We  also  deleted  the  requirement  to 
record  a  plan  of  each  area  surveyed  and 
the  measured  dose  rate  at  several  points 
in  each  area  of  use  expressed  in 
millirem  per  hour.  These  items  were 
deleted  to  make  the  rule  less 
prescriptive.  The  final  rule  requires  the 
licensee  to  record  the  date  of  the  survey; 
the  results  of  the  survey;  the  instrimient 
used  to  make  the  survey;  and  the  name 
of  the  individual  who  performed  the 
survey.  In  addition,  we  clarified  that  the 
letter  that  permits  the  use  of  byproduct 
material  must  delineate  the  authority 
and  responsibility  of  the  licensee  and 
the  client. 


Federal  Register/Vol.  67.  No.  79 /Wednesday.  April  24.  2002 /Rules  and  Regulations  20327 


Section  35.2092.  Records  of  Decay-in- 
Storage 

Issue  1:  Are  the  Requirements  in  This 
Section  Already  Covered  by  §  20.2103. 
Records  of  Surveys? 

Comment.  Commentcrs  did  not 
believe  this  section  was  needed  because 
radiation  surveys  are  addressed  in 
§20.2103. 

Response.  10  CFR  Part  20  contains 
general  provisions  on  records.  It  does 
not  provide  specific  recordkeeping 
requirements  for  disposal  of  waste 
through  decay-in-storage.  Section 
35.2092  is  needed  to  specify  what  Part 
35  licensees  must  document  in  the 
records  required  by  §  35.92. 

Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  amended  the 
first  sentence  to  replace  the  term  "made 
in  accordance  with"  with  the  phrase  "as 
required  by."  We  believe  this  makes  the 
sentence  more  readable.  We  also  deleted 
the  requirement  to  document  the  name 
of  the  radionuclide  that  was  disposed. 
We  do  not  believe  it  is  necessary  for  the 
licensee  to  document  what  material  was 
disposed  of  because  §35.92  no  longer 
requires  that  the  material  be  held  for  10 
half-lives.  However,  this  does  not 
preclude  the  licensee  from  including 
this  information  in  the  record. 

We  also  amended  the  requirement  so 
that  the  record  includes  the  name  of  the 
individual  who  performed  the  survey, 
rather  than  the  name  of  the  individual 
who  performed  the  disposal.  We  believe 
that  it  is  important  to  have  a  record  of 
the  individual  who  actually  surveyed 
the  material  and  determined  that  it 
could  be  disposed  of  without  regard  to 
its  radioactivity. 

Section  35.2204,  Records  of 
Molybdenum-99  Concentration 

Issue  1:  Can  This  Record  Be  Deleted? 

Comment.  Commenters  suggested  that 
this  section,  as  well  as  §  35.204,  be 
deleted.  They  did  not  believe  the  rule 
should  require  licensees  to  measure 
molybdenum-99  concentrations.  (See 
comments  on  §  35.204.) 

Response.  The  NRC  did  not  delete  the 
requirement  for  licensees  to  measure 
molybdenum-99  concentrations,  nor 
have  we  deleted  the  requirement  for 
licensees  to  maintain  a  record  of  the 
molybdenum-99  concentration  tests 
required  by  §  35.204.  We  believe  the 
record  is  needed  to  document  that  the 
test  has  been  performed  and  that  the 
results  of  the  test  do  not  exceed  the 
levels  specified  in  §  35.204. 


Section  35.2310.  Records  of  Safety 
Instruction 

Issue  1:  Is  It  Necessary  To  Maintain 
Records  of  Safety  Instruction  Given  to 
Non-Film  Badged  Workers? 

Comment.  According  to  commenters. 
it  is  excessive  to  require  licensees  to 
maintain  records  of  training  given  to 
non-film  badged  allied  health  care 
workers,  who  receive  instruction  in 
accordance  with  §§  35.310,  35.410  or 
35.610. 

Response.  Records  of  all  individuals 
receiving  safety  instruction  in 
accordance  with  §§  35.310,  35.410  or 
35.610  are  needed  to  document  that  the 
instruction  was  provided  by  the 
licensee.  The  NRC  believes  it  is 
important  that  the  personnel  caring  for 
patients  or  human  research  subjects 
who  have  received  radiopharmaceutical 
therapy  (and  cannot  be  released  in 
accordance  with  §  35.75)  receive 
instruction  in  limiting  radiation 
exposure  to  the  public  or  workers  and 
what  actions  should  be  taken  in  the  case 
of  a  medical  emergency  or  death. 

Issue  4:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  title  of  this 
section  was  changed  to  correspond  to 
the  title  of  §  35.310,  Safety  instruction. 
That  section  includes  the  requirement 
for  licensees  to  retain  a  record  of 
individuals  receiving  safety  instruction. 

Section  35.2404.  Records  ofSun'eys 
After  Source  Implant  and  Removal 

Issue  1:  Is  It  Necessary  To  Maintain 
Records  of  Negative  Surveys?  Also.  Can 
the  Record  Retention  Requirement  Be 
Changed  from  3  Years  to  1  Year? 

Comment.  Some  commenters  felt  that 
maintenance  of  negative  surveys  for  3 
years  was  excessive  and  suggested  that 
the  survey  record  include  only  an 
indication  of  the  survey  being 
performed  and  the  results  of  any 
positive  surveys.  These  same 
commenters  also  suggested  that  the 
record  need  only  be  kept  for  1  year. 

Response.  The  NRC  simplified  the 
recordkeeping  requirements  in  this 
section  by  deleting  the  requirement  to 
record  the  location  of  the  survey  and  the 
patient  identifier.  These  items  were 
deleted  to  make  the  rule  less 
prescriptive.  We  added  a  requirement  to 
record  "the  results  of  the  survey" 
because  we  do  not  believe  that  a 
requirement  to  record  the  results  of  the 
survey  is  excessive,  even  if  the  results 
are  that  all  sources  are  accounted  for. 
We  have  also  retained  the  3-year 
recordkeeping  period  to  be  consistent 


with  the  3-year  inspection  period  for 
most  medical  use  licensees. 

Issue  2:  Could  the  Recordkeeping 
Requirements  of  This  Section  Be  Less 
Prescriptive.  Consistent  With  Providing 
More  Flexibility  in  Runnmg  a  Radiation 
Protection  Program? 

Comment.  A  commenter  suggested 
that  the  contents  of  the  record  for 
radiation  survevs  be  deleted,  consistent 
with  providing  the  licensee  flexibility  in 
developing,  maintaining,  and 
implementing  its  radiation  protection 
program  if  this  cannot  be  done,  the 
commenter  suggested  that  the  "name  of 
the  individual"  be  changed  to  'the 
identity  of  the  individual.  ' 

Response.  The  NRC  simplified  the 
recordkeeping  requirements  in  this 
section  by  deleting  the  requirement  to 
record  the  location  of  the  survey  and  the 
patient  identifier  As  discussed  in  Issue 
6  of  the  general  comments  on  this 
subpart,  we  believe  that  the  full  name  of 
an  individual  must  appear  on  a  record 
to  better  ensure  future  identification  of 
the  individual  who  performed  the 
survey. 

Issue  3:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response  Yes.  The  NRC  changed 
both  the  title  and  regulatorv'  text  of  this 
section  to  accommodate  changes  made 
in  §  35.404.  Surveys  after  source 
implant  and  removal.  For  example,  the 
term  "radiation"  was  struck  from  the 
section,  recognizing  that  the  survey  may 
not  necessarily  be  a  radiation  survey 
The  licensee  may  also  perform  a  visual 
survey  to  locate  and  account  for  all 
sources.  Other  changes  are  discussed  in 
the  comments  on  §  35.404. 

Section  35.2406.  Records  of 
Brachytherapy  Source  Accountability 

Issue  1:  Is  It  Necessary  To  Retain  a 
Record  of  Permanent  Implant  Sources 
Returned  to  Storage  If  All  Sources  Were 
Used  During  the  Implant? 

Comment.  A  commenter  suggested 
that,  in  some  permanent  implant  cases, 
all  of  the  sources  will  be  utilized.  The 
commenter  proposed  that  the  word 
"unused"  be  added  to  item  (c)(2) 
immediately  before  "sources." 

Response.  The  NRC  changed  the 
regulatory  text  in  this  section  to  require 
that  the  record  include  "the  number  and 
activity  of  sources  not  implanted  ' 
Therefore,  if  all  of  the  sources  were 
used,  the  licensee  would  have  to  note 
that  all  of  the  sources  were  implanted 
and,  consequently,  none  were  returned 
to  storage. 
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Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  title  of  this 
section  was  changed  to  correspond  to 
the  revised  title  of  §  35.406. 
Brachytherapy  source  accountability. 
That  section  requires  licensees  to 
maintain  accountability  at  all  times  for 
all  brachytherapy  sources  in  storage  or 
use. 

Section  35.2432,  Records  of  Calibration 
Measurements  of  Brachytherapy 
Sources 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  The  title  of  this 
section  was  changed  to  correspond  to 
the  title  of  §  35.432.  Calibration 
measurements  of  brachytherapy  sources. 
That  section  requires  licensees  to  retain 
records  of  calibrations  performed  before 
the  first  medical  use  of  brachytherapy 
sealed  sources.  Several  changes  were 
also  made  in  this  section  to 
accommodate  changes  made  in  §  35.432. 
For  example,  the  proposed  rule  said  that 
the  full  calibration  measurements  must 
include  determination  of  the  output  or 
activity  within  +/  -  5  percent,  and  the 
final  rule  says  that  a  licensee  must 
determine  the  source  output  or  activity 
using  a  dosimetry  system  that  meets  the 
requirements  in  §  35.630(a).  Other 
changes  are  discussed  in  the  comments 
on  §35.432. 

Section  35.2433.  Records  of  Decay  of 
Strontium-90  Sources  for  Ophthalmic 
Treatments 

Issue  1 :  Were  There  any  Other  Changes 
Made  in  This  Subpart  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  added  this 
section  to  correspond  with  the  new 
§  35.433,  Decay  of  strontium-90  sources 
for  ophthalmic  treatments.  That  section 
includes  a  requirement  that  a  record  be 
made  of  the  activity  of  each  strontium- 
90  source  that  is  used  to  determine  the 
treatment  times  for  ophthalmic 
treatments.  For  additional  information, 
see  the  discussion  for  §  35.433. 

Section  35.2605,  Records  of  Installation, 
Maintenance,  Adjustment,  and  Repair 
of  Remote  Afterloader  Units. 
Teletherapy  Units,  and  Gamma 
Stereotactic  Radiosurgery  Units 

Issue  1:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  amended  the 
title  of  this  section  to  state  more  clearly 


what  type  of  records  are  required  by  this 
section. 

We  also  added  the  word  "adjustment" 
to  the  title  and  text  of  this  section  to 
conform  them  with  the  regulatory  text. 
In  addition,  the  phrase  "remote 
afterloader  unit,  teletherapy  unit,  or 
gamma  stereotactic  unit"  was  added. 
This  list  of  units  was  added  because 
Subpart  H  in  the  final  rule  includes 
requirements  for  these  types  of  devices, 
in  addition  to  the  requirements  for 
teletherapy  units  which  are  in  the 
current  Part  35. 

Section  35.2610,  Records  of  Safety 
Procedures 

Issue  1 ;  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rule? 

Response.  Yes.  This  section  was 
added  to  the  final  rule.  We  explicitly 
state  in  this  section  that  the  procedures 
required  in  §§  35.610  (a)(4)  and  (d)(2) 
must  be  retained  until  the  licensee  no 
longer  possesses  the  remote  afterloader, 
teletherapy  unit,  or  gamma  stereotactic 
radiosurgery  unit.  Without  this  explicit 
statement,  the  licensees  would  have  to 
reference  the  general  recordkeeping 
provisions  in  §  30.51  for  the  record 
retention  period  and  therefore,  would 
have  had  to  retain  the  procedures  for  the 
duration  of  the  license. 

Section  35.2630,  Records  of  Dosimetry 
Equipment  Used  With  Remote 
Afterloader  Units,  Teletherapy  Units, 
and  Gamma  Stereotactic  Radiosurgery 
Units 

Issue  1:  Can  the  Record  Retention 
Period  for  This  Section  Be  Changed 
From  "for  the  Duration  of  the  License" 
to  3  Years? 

Comment.  A  commenter  suggested 
that  the  record  retention  period  could  be 
changed  to  "3  years  after  the  last 
calibration.  ' 

Response.  The  NRC  has  not  changed 
the  record  retention  period  in  this 
section.  The  dosimetry  equipment 
calibrations,  intercomparisons,  and 
comparisons  performed  to  show 
compliance  with  §  35.630  are  necessary 
to  document  that  the  correct  radiation 
dose  is  delivered  to  the  patient  or 
human  research  subject.  If  therj|,is  a 
future  question  about  whether  the 
correct  radiation  dose  was  delivered  to 
a  patient  or  human  research  subject,  we 
believe  that  these  records  should  be 
available  to  document  that  calibration  of 
the  therapy  unit  has  been  made  with 
properly  calibrated  instnunents. 


Issue  2:  Were  There  Any  Other  Changes 
Made  in  This  Section  Between  the 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  amended  the 
title  of  this  section  to  state  more  clearly 
what  type  of  records  are  required  by  this 
section. 

We  also  amended  paragraph  (b)(2)  to 
require  that  licensees  include  the 
manufactiuer's  name  for  the 
instruments  that  are  calibrated, 
intercompared,  or  compared  in 
accordance  with  §  35.630.  This  change 
is  consistent  with  requirements  in  other 
sections  to  include  the  manufacturer's 
name  of  other  types  of  equipment. 

Section  35.2632,  Records  of 
Teletherapy,  Remote  Afterloader,  and 
Gamma  Stereotactic  Radiosurgery  Full 
Calibrations 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  Changes  were  made  in 
this  section  to  incorporate  the 
requirements  that  were  in  the  proposed 
§§  35.2633  and  35.2635,  which  were 
deleted.  Section  35.2632  in  the  final 
rule  indudes  the  recordkeeping 
requirements  for  full  calibrations  of 
teletherapy,  remote  afterloader,  and 
gamma  stereotactic  radiosurgery  units. 
Licensees  can  refer  to  this  section  for  all 
of  the  recordkeeping  requirements  for 
full  calibrations  of  the  therapy  units 
covered  by  Subpart  H. 

Section  35.2633,  Records  of  Remote 
Afterloader  Full  Calibrations 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  This  section  was 
deleted  in  the  final  rule  because  the 
requirements  were  moved  to  §  35.2632, 
Records  of  teletherapy,  remote 
afterloader,  and  gamma  stereotactic 
radiosurgery  full  calibrations.  This 
change  has  been  made  so  that  all  of  the 
recordkeeping  requirements  for  full 
calibrations  of  therapy  units  in  Subpart 
H  would  be  in  one  place  for  easier 
reference  for  licensees. 

Section  35.2635,  Records  of  Gamma 
Stereotactic  Radiosurgery  Unit  Full 
Calibrations 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  This  section  was 
deleted  in  the  final  rule  because  the 
requirements  were  moved  to  §  35.2632, 
Records  of  teletherapy,  remote 
afterloader,  and  gamma  stereotactic 
radiosiugery  full  calibrations.  This 
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change  has  been  made  so  that  all  of  the 
recordkeeping  requirements  for  full 
calibrations  of  the  therapy  units  covered 
by  Subpart  H  would  be  in  one  place  for 
easier  reference  for  licensees. 

Section  35.2642,  Records  of  Periodic 
Spot-Checks  for  Teletherapy  Units 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  Paragraph  (c)  was 
added  to  the  final  rule.  We  explicitly 
state  in  this  section  that  the  procedures 
required  in  §  35.642  (b)  must  be  retained 
until  the  licensee  no  longer  possesses 
the  teletherapy  unit.  Without  this 
explicit  statement,  the  licensees  would 
have  to  reference  the  general 
recordkeeping  provisions  in  §  30.51(b) 
for  the  record  retention  period  and 
therefore,  would  have  had  to  retain  the 
procedures  for  the  duration  of  the 
license. 

Section  35.2643,  Records  of  Periodic 
Spot-Checks  for  Remote  Afterloader 
Units 

Issue  1 :  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  Several  changes  were 
made  to  accommodate  changes  made  in 
§35.643. 

Paragraph  (c)  was  added  to  the  final 
rule.  We  explicitly  state  in  this  section 
that  the  procedures  required  in  §  35.643 
(b)  must  be  retained  until  the  licensee 
no  longer  possesses  the  remote 
afterloader  unit.  Without  this  explicit 
statement,  the  licensees  would  have  to 
reference  the  general  recordkeeping 
provisions  in  §  30.51(b)  for  the  record 
retention  period  and  therefore,  would 
have  had  to  retain  the  procedures  for  the 
duration  of  the  license. 

Section  35.2645,  Records  of  Periodic 
Spot-Checks  for  Gamma  Stereotactic 
Radiosurgery  Units 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  Several  changes  were 
made  to  accommodate  changes  made  in 
§  35.645.  These  changes  are  discussed  in 
the  comments  on  §  35.645. 

Paragraph  (c)  was  added  to  the  final 
rule.  We  explicitly  state  in  this  section 
that  the  procedures  required  in  §  35.645 
(b)  must  be  retained  until  the  licensee 
no  longer  possesses  the  gamma 
stereotactic  radiosurgery  unit.  Without 
this  explicit  statement,  the  licensees 
would  have  to  reference  the  general 
recordkeeping  provisions  in  §  30.51(b) 
for  the  record  retention  period  and 


therefore,  would  have  had  to  retain  the 
procedures  for  the  duration  of  the 
license. 

Section  35.2647,  Records  of  Additional 
Technical  Requirements  for  Mobile 
Remote  Afterloader  Units 

Issue  1:  Were  There  Any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  Other  changes  are 
discussed  in  the  comments  on  §  35.647. 

Section  35.2652,  Records  of  Surveys  of 
Therapeutic  Treatment  Units 

Issue:  Can  the  Record  Retention  Period 
Be  Changed  to  3  Years.  Instead  of  "for 
the  Duration  of  Use  of  the  Unit? 

Comment.  A  commenter  suggested 
that  the  record  retention  period  could  be 
changed  to  3  years. 

Response.  The  NRC  has  not  changed 
the  record  retention  period  in  this 
section.  The  surveys  performed  to  show 
compliance  with  §  35.652  are  necessary 
to  ensure  that  the  source/device 
radiation  level  limits  stated  in  the  SSDR 
are  not  exceeded.  We  believe  that  these 
surveys  should  be  retained  for  the 
duration  of  use  of  the  device  because  of 
the  potential  radiation  risks  associated 
with  these  devices. 

Subpart  M — Reports 

Issue  1:  Should  All  the  Reporting 
Requirements  Be  Grouped  Into  One 
Subpart  or  Should  They  Be  Incorporated 
Into  the  Section  Requiring  the  Report? 

Comment.  Commenters  provided 
diverse  responses  to  the  Commission's 
question  on  whether  all  of  the  reporting 
requirements  should  be  grouped  into 
one  subpart,  or  whether  they  should  be 
incorporated  into  the  individual 
sections  requiring  the  reports. 
Commenters  favored  having  all  of  the 
reporting  requirements  in  one  subpart 
because  this  format  provides  for  easy 
reference,  simplifies  licensing,  and 
assists  licensees  in  determining  their 
reporting  requirements,  which  makes  it 
easier  to  maintain  compliance.  Other 
commenters  favored  having  the 
reporting  requirements  in  the  individual 
sections  because  this  format  is  more 
orderly  and  informative.  They  find  the 
similar  separation  of  the  actual 
reporting  requirements  and  the 
requirements  for  what  needs  to  be  in  the 
reports  in  Part  20  to  be  confusing.  A 
number  of  individuals  have 
misinterpreted  sections  of  Part  20 
simply  because  of  the  separation. 
Several  commenters  preferred  a 
balanced  approach  where  the  reporting 
requirements  would  be  in  the  individual 


sections  and  all  of  the  requirements 
summarized  in  a  separate  subpart 

Response  After  reviewing  all  of  the 
comments  responding  to  this  question, 
the  NRC  concluded  that  having  all  of 
the  reporting  requirements  in  one 
subpart  makes  it  easier  for  licensees  to 
reference  those  requirements  However, 
the  final  rule  is  consistent  with  the 
"balanced  approach"  because  each 
section  in  the  final  rule  that  is 
associated  with  a  reporting  requirement 
includes  a  cross-reference  to  the  specific 
reporting  requirements  in  Subpart  M. 

Section  35.3045.  Report  and 
Notification  of  a  Medical  Event 

Issue  1:  Do  Stakeholders  Think  That  the 
Term  "Medical  Event"  is  an 
Improvement  Over  the  Use  of  the  Term 
"Misadministration"  in  the  Current  Part 
35? 

Comment.  Commenters  supported  the 
use  of  the  term  "medical  event  "  One 
commenter  agreed  with  the  change,  but 
could  see  no  reason  for  "candy  coating" 
the  term  "misadministration  " 

Response.  The  NRC  used  the  term 
"medical  event"  in  the  final  rule 
because  some  believe  the  term 
"misadministration"  has  a  negative 
connotation  that  implies  negligence  on 
the  part  of  the  physician  or  other 
hospital  workers.  The  term  "medical 
event"  more  correctly  and  simply 
conveys  that  the  byproduct  material  or 
radiation  from  byproduct  material  was 
not  administered  as  directed  by  the  AU. 

Issue  2:  Are  the  Reporting  Requirements 
for  Medical  Events  Necessar\  ? 

Comment.  Several  commenters  said 
that  there  was  no  need  for  the 
requirements  in  this  section  Events  that 
result  from  poor  radiation  protection 
practices  are  covered  in  the  primary 
regulations  for  the  use  of  radioactive 
material,  e.g  ,  inadequate  survey  of  a 
patient  following  an  HDR  treatment.  If 
such  problem  areas  in  licensees' 
programs  are  brought  to  their  attention, 
licensees  can  correct  the  problems 
before  they  result  in  medical  events. 

Other  commenters  expressed  concern 
that  the  overall  wording  in  this  section 
is  subject  to  a  great  deal  of 
interpretation  and  debate  over  whether 
specific  actions  are  appropriate  for  a 
particular  patient  and  whether  an  event 
IS  a  reportable  medical  event.  Therefore, 
the  NRC  should  develop  more  specific 
language  describing  a  medical  event  in 
order  to  avoid  intrusion  into  medical 
judgments.  It  should  be  made  clear  that 
medical  events  are  major  deviations 
from  a  planned  treatment  that  have  or 
could  have  significant  effects  on  the 
patient.  These  effects  include  either  a 
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reduction  in  the  possibility  of  tumor 
control  or  an  increase  in  the  possibility 
of  complications.  In  addition,  licensees 
should  be  able  to  appeal  to  medical 
experts  if  NRC  staff  determines  that  an 
incident  is  a  reportable  medical  event. 

Response.  The  NRC  believes  that  the 
reporting  and  notification  requirements 
in  this  section  are  necessary  so  that  the 
NRC  is  aware  of  events  that  trigger  the 
thresholds  for  medical  events  to 
determine  what  actions,  if  any.  need  to 
be  taken  to  prevent  recurrence;  so  that 
other  licensees  can  be  made  aware  of 
generic  problems  that  result  in  medical 
events;  and  so  that  patients  can  make 
timely  decisions  regarding  remedial  and 
prospective  health  care.  The 
requirements  throughout  Part  35  are 
more  specific  for  medical  use  than  the 
general  requirements  for  the  use  of 
radioactive  material  in  the  other  parts, 
e.g.,  Part  20  requirements. 

During  the  development  of  the  final 
rule,  we  revisited  the  proposed  wording 
of  all  sections,  including  §  35.3045.  to 
see  if  we  could  clarify  the  regulatory 
text  to  avoid  future  misinterpretations 
and  debates  about  the  meaning  of  the 
regulator}'  text.  This  type  of  clarifying 
change  has  been  made  to  exclude 
reporting  medical  events  that  are  due  to 
"patient  intervention." 

Issue  3:  Are  the  Threshold  Dose  Levels 
for  Reporting  Medical  Events  Set  at 
Appropriate  Levels? 

Comment.  Some  commenters  said  that 
the  reporting  levels  for  medical  events 
in  the  proposed  §  35.3045(a)(1)  cannot 
be  justified  on  the  basis  of  any  real  risk 
to  either  patients  or  the  public. 
Reporting  at  these  levels  implies  that 
these  events  result  in  harm  to  the 
patient,  when  they  often  resuh  in  no 
effect  on  the  patient.  Therefore,  this  is 
an  example  of  a  low  risk  requirement 
that  the  1997  NAS-IOM  Report 
(Radiation  in  Medicine:  A  Need  for 
Regulatory  Reform,  Institute  of 
Medicine,  National  Academy  Press, 
Washington.  DC.  1997)  recommended 
be  deleted.  In  addition,  inherent  risks 
do  not  justify  intrusion  by  NRC  into 
professional  activities  and  the  doctor- 
patient  relationship. 

Conunenters  said  that  the  action  level 
criteria  for  the  total  dose  delivered  from 
brachytherapy  procedures  or  gamma 
stereotactic  radiosurgery  procedures 
should  be  revised  from  the  prescribed 
dose  to  a  level  at  which  harm  to  patients 
has  been  demonstrated.  Another 
commenter  questioned  why  the 
threshold  was  not  similar  to  FDA's 
requirements  for  reporting  morbidity 
and  mortality. 

One  commenter  said  that  the 
reporting  thresholds  of  0.05  Sv  (5  rem) 


effective  dose  equivalent  or  0.5  Sv  (50 
rem)  to  an  organ  or  tissue  were 
reasonable  levels  because  they  are 
"reasonably  significant  radiation 
exposures."  Five  rem  is  the  annual  limit 
for  a  radiation  worker,  and  50  rem  to  an 
organ  is  the  level  when  one  might  start 
seeing  organ  effects.  For  example,  50 
rem  to  the  testicles  will  result  in  a 
decreased  sperm  count. 

Response.  The  NRC  made  no  change 
in  the  proposed  threshold  reporting 
levels  for  medical  events.  These 
reporting  levels  correspond  to  the 
annual  occupational  dose  limits  in  Part 
20  and  the  level  for  reporting 
overexposures  of  workers  to  NRC.  We 
believe  that  applying  these  same 
thresholds  to  reporting  exposures  to 
patients  is  reasonable. 

The  NRC  uses  the  information  from 
the  reports  of  medical  events  that 
exceed  the  dose  thresholds  to  reduce  the 
likelihood  of  other  medical  events.  For 
example,  information  from  a  report  may 
indicate  a  breakdown  in  the  licensee's 
program  for  ensuring  that  byproduct 
material  or  radiation  from  byproduct 
material  is  administered  as  directed  by 
the  AU  or  may  indicate  a  generic  issue 
that  should  be  reported  to  other 
licensees. 

Issue  4:  Should  Licensees  Be  Required 
to  Report  Events  In  Which  the 
Administration  of  Byproduct  Material  or 
Radiation  From  Byproduct  Material 
Results  in  a  TotalDose  That  Differs 
From  the  Prescribed  Dose  by  20  Percent 
or  More? 

Comment.  Commenters  said  that  the 
20  percent  difference  is  arbitrary,  and 
that  exceeding  this  limit  presents  little 
or  no  risk  to  the  patient.  The  limit 
should  be  examined  and  justified. 
Recommendations  ranged  fi-om  the  limit 
should  be  100  percent,  to  maybe  there 
should  not  be  a  limit  and  the  physician 
can  decide  when  to  report  harm  to  a 
patient,  to  it  is  inappropriate  to  have  a 
single  criterion  for  all  procedures. 

Commenters  believe  that  the  20 
percent  limit  is  reasonable  for  external 
beam  therapy  and  unsealed  therapeutic 
radiopharmaceuticals,  but  that  it  is  too 
restrictive  for  brachytherapy,  gamma 
stereotactic  radiosurgery,  and  imsealed 
diagnostic  dosages.  Commenters  said 
that  they  were  aware  of  clinical  data 
that  supported  the  20  percent  level  for 
external  beam  therapy.  However,  they 
were  unaware  of  any  brachytherapy  or 
gamma  stereotactic  radiosurgery  data 
demonstrating  that  a  20  percent 
difference  between  the  prescribed  dose 
and  delivered  dose  would  result  in 
harm  to  the  patient.  In  addition,  a  few 
millimeters  in  brachytherapy  can  make 
a  tremendous  difference  in  the  dose. 


Some  provision  should  be  made  to 
exempt  brachytherapy,  or  to  change  the 
20  percent  limit  up  to  100-120  percent. 

Several  commenters  questioned  the 
applicability  of  the  20  percent  limit  to 
uses  of  unsealed  byproduct  material. 
Exceeding  a  radiotherapy  dosage  by  20 
percent  may  be  significant,  but  reporting 
an  administration  of  a  diagnostic  dosage 
that  exceeds  the  prescribed  dosage  by  20 
percent  is  overregulation. 

Response.  The  NRC  has  retained  the 
20  percent  difference  that  is  in  the 
current  rule.  According  to  the 
Statements  of  Consideration  for  the 
Quality  Management  Program  and 
Misadministrations  rulemaking  (56  FR 
34104;  July  25.  1991).  a  20  percent 
difference  between  the  prescribed  dose 
and  the  total  dose  delivered  is  required 
to  be  reported  because  it  could  possibly 
indicate  a  deficiency  in  the  licensee's 
program,  not  because  it  necessarily 
indicates  a  significant  risk  to  the 
patient.  We  agree  with  this  rationale  and 
see  no  reason  to  change  the  threshold. 

Licensees  should  note  that  they  do 
not  have  to  report  an  event  in  which  the 
total  dose  or  dosage  delivered  differs 
from  the  prescribed  dose  or  dosage  by 
20  percent  or  more  unless  the  dose  also 
differs  from  the  prescribed  dose  or  from 
the  dose  that  would  have  resulted  from 
the  prescribed  dosage  by  more  than  0.05 
Sv  (5  rem)  effective  dose  equivalent.  0.5 
Sv  (50  rem)  to  an  organ  or  tissue,  or  0.5 
Sv  (50  rem)  shallow  dose  equivalent  to 
the  skin. 

The  NRC  uses  the  information  from 
the  reports  of  medical  events  where  the 
administration  of  byproduct  material  or 
radiation  from  byproduct  material 
results  in  a  total  dose  that  differs  from 
the  prescribed  dose  by  20  percent  or 
more  to  reduce  the  likelihood  of  other 
medical  events.  For  example,  the 
difference  between  the  prescribed  and 
administered  doses  may  indicate  a 
breakdown  in  the  licensee's  program  for 
ensuring  that  byproduct  material  or 
radiation  from  byproduct  material  is 
administered  as  directed  by  the  AU. 

Issue  5:  Does  the  Proposed  Rule 
Adequately  Address  Wrong  Treatment 
Site? 

Comment.  Commenters  both  agreed 
and  disagreed  on  whether  the  proposed 
rule  adequately  addressed  wrong 
treatment  site.  Two  commenters  said 
that  it  was  unclear  how  wrong  treatment 
site  will  be  handled  for  therapy, 
especially  for  brachytherapy  where  a 
medical  event  can  occur  if  the  patient 
moves  even  a  small  distance.  In 
addition,  conunenters  questioned  how 
the  wrong  treatment  site  criteria  will  be 
applied  to  permanent  seed  implants  that 
migrate  from  the  prescribed  site. 
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Another  comment  was  that  the 
criteria  for  a  medical  event  involving 
the  wrong  treatment  site  must  be 
justified.  The  criteria  of  a  0.5  Sv  (50 
rem)  tissue/organ  dose  and  difference  of 
20  percent  from  the  expected  dose 
defined  in  the  written  directive  are 
excessively  restrictive.  Justification  can 
be  provided  that  the  percentage 
deviation  could  be  100  percent.  At  a 
minimum,  radiobiological  justification 
can  be  made  for  J  Sv  (100  rem)  as  a 
significant  threshold.  The  FDA  uses  this 
threshold  criteria  for  evaluating  lengthy 
fluoroscopy  studies  that  could  result  in 
skin  injury. 

Response.  In  §  35.3045(a)(3)  of  the 
proposed  rule,  the  NRC  attempted  to 
define  more  clearly  when  exposure  of  a 
wrong  treatment  site  is  considered  a 
medical  event  by  including  both  a  0.5 
Sv  (50  rem)  tissue/organ  dose  limit  and 
a  20  percent  deviation  from  the 
expected  dose  defined  in  the  written 
directive.  We  believe  that  the  proposed 
0.5  Sv  (50  rem)  tissue/organ  dose  limit 
should  be  retained,  but  the  allowable 
deviation  from  the  dose  in  the  written 
directive  should  be  increased  to  50 
percent.  Therefore,  we  amended 
paragraph  (a)(3)  of  this  section  in  the 
final  rule  to  read  "50  percent  of  the  dose 
expected*   *   *"  We  believe  that  this 
change  allows  for  some  variation  in 
doses  to  the  wrong  treatment  site  during 
administrations  of  radiation  from 
byproduct  material,  and  requires 
licensees  to  only  report  significant  doses 
to  the  wTong  treatment  site  due  to  the 
movement  of  the  patient  or  source,  e.g., 
during  brachytherapy  treatments.  In 
addition,  we  added  a  statement  that  is 
in  the  current  rule,  which  was 
inadvertently  not  included  in  the 
proposed  rule,  that  excludes  permanent 
implants  of  seeds  that  were  implanted 
in  the  correct  site  but  migrated  outside 
the  treatment  site. 

Issue  6:  Does  the  Proposed  Rule 
Adequately  Address  Patient 
Intervention? 

Comments.  The  NRC  received  a  range 
of  responses  to  the  Commission's 
question  on  whether  the  proposed  rule 
adequately  addressed  patient 
intervention,  i.e.,  actions  by  the  patient 
such  as  dislodging  or  removing 
treatment  devices  or  prematurely 
terminating  treatment.  Several 
commenters  said  that  this  issue  was 
adequately  addressed  in  the  rule.  Other 
commenters  said  that  any  patient 
intervention  should  not  result  in  a 
medical  event.  One  commenter  said  that 
an  exemption  should  be  provided  to  the 
licensee  when  the  cause  of  a  medical 
event  is  patient  intervention. 


A  number  of  commenters  said  that  the 
phrase  in  the  proposed  rule  "that  could 
have  been  prevented  by  the  licensee" 
was  ambiguous  and  subjective,  and 
should  be  deleted  because  it  would 
result  in  varying  interpretations 
between  NRC  and  licensees.  In  addition, 
decisions  on  what  are  considered 
"reasonable  medical  practices"  for 
patient  control  infringe  on  the  practice 
of  medicine  and  should  be  left  to  the 
physician's  professional  judgment. 
Therefore,  this  requirement  is  in 
violation  of  Statement  2  of  the  proposed 
revision  of  the  Medical  Policy 
Statement:  NRC  will  not  intrude  into 
medical  judgments  affecting  patients, 
except  as  necessary  to  provide  for  the 
radiation  safety  of  workers  and  the 
general  public. 

Response.  As  part  of  the  medical  use 
rulemaking,  the  Commission  is 
codifying  a  common-sense  approach  to 
the  reporting  requirements  for  medical 
events  that  excludes  incidents  involving 
patient  intervention.  In  the  proposed 
rule,  the  phrase  "that  could  not  have 
been  reasonably  prevented  by  the 
licensee"  was  added  to  §  35.3045(a)  in 
an  attempt  to  avoid  further  expenditure 
of  resources  by  licensees  and  NRC  in 
trying  to  determine  what  constitutes 
patient  intervention,  which  is  not 
specifically  addressed  in  the  current 
rule.  The  issue  has  involved  whether  or 
not  a  licensee  did  everything  it  should 
to  prevent  patient  intervention  during  a 
treatment  that  resulted  in  a  medical 
event.  Following  our  evaluation  of  the 
comments  on  patient  intervention,  the 
NRC  deleted  the  proposed  phrase  from 
§  35.3045(a)  because  it  did  not  seem  to 
clarify  when  an  event  caused  by  patient 
intervention  must  be  reported  to  NRC  as 
a  medical  event. 

In  the  final  §  35.3045(b),  we  addressed 
the  issue  of  when  an  event  caused  by 
patient  intervention  must  be  reported  to 
NRC  as  a  medical  event.  In  addition,  we 
added  a  definition  of  patient 
intervention  to  §  35.2.  As  defined, 
patient  intervention  means  "actions  by 
the  patient  or  human  research  subject, 
whether  intentional  or  unintentional, 
such  as  dislodging  or  removing 
treatment  devices  or  prematurely 
terminating  the  administration."  We 
believe  licensees  should  only  be 
required  to  report  serious  medical 
events  due  to  patient  intervention. 
Paragraph  (b)  of  this  section  in  the  final 
rule  requires  licensees  to  report  any 
event  resulting  from  intervention  of  a 
patient  or  human  research  subject  in 
which  the  administration  of  byproduct 
material  or  radiation  from  byproduct 
material  results  or  will  result  in 
unintended  permanent  functional 
damage  to  an  organ  or  a  physiological 


system,  as  determined  by  a  physician. 
As  a  result  of  the  significantly  higher 
threshold,  the  NRC  will  only  receive 
reports  involving  patient  intervention 
for  events  with  serious  consequences, 
e.g..  unintentional  permanent  functional 
damage, 

This  reporting  requirement  should 
result  in  decreased  regulatory  burden  on 
licensees  because  in  most  situations 
where  patients  intervene  in  their 
treatment,  either  voluntarily  or 
involuntarily,  there  is  no  permanent 
functional  damage.  Therefore,  the 
revised  reporting  requirement  should 
significantly  reduce  the  resoun;:es 
expended  by  the  NRC  and  licensees  in 
debating  what  are  considered  reasonable 
medical  practices  for  patient  control 
because  the  NRC  will  no  longer  require 
most  of  the  reports  it  currently  receives 
involving  patient  inter\'ention.  In 
addition,  it  should  avoid  intrusion  into 
medical  judgments  by  the  NRC  because 
the  decision  on  whether  the 
administration  resulted  in  permanent 
functional  damage  to  an  organ  or  a 
physiological  system  is  to  be 
determined  by  a  physician. 

Issue  7:  Why  Do  Licensees  Need  To 
Notify  the  NRC  By  Telephone  No  Later 
Than  the  Next  Calendar  Day  After 
Discover)'  of  a  Medical  Event? 

Comment.  Two  commenters 
questioned  the  need  for  licensees  to 
notif\'  the  NRC  no  later  than  the  next 
calendar  day  after  discovery  of  a 
medical  event  because  this  requirement 
implies  that  these  events  are  harmful  or 
hazardous  There  are  some  medical 
events  with  serious  consequences  that 
should  be  reported  right  away  but  there 
is  no  benefit  in  reporting  events  with  no 
medical  significance  so  promptly 

Response.  According  to  the 
Statements  of  Consideration  for  the 
Quality  Management  Program  and 
Misadministration  final  rule  [56  FR 
34104;  July  25,  1991], 
misadministrations  (medical  events) 
warrant  telephone  notification  of  the 
NRC  no  later  than  the  next  calendar  day 
because  these  events  require  that  a 
threshold  of  either  0.05  Sv  (5  rem) 
effective  dose  equivalent  or  0.5  Sv  (50 
rem)  dose  equivalent  be  exceeded  The 
early  telephone  notification  allows  the 
NRC  to  promptly  take  any  necessary 
actions  based  on  the  circumstances,  e.g., 
dispatch  an  inspector  or  medical 
consultant  or  notif\'  other  licensees  of 
potential  generic  problems.  The  NRC 
continues  to  believe  that  licensees 
should  promptly  notif\'  the  NRC  of 
medical  events  that  trigger  these 
thresholds  because  the  circumstances  of 
the  medical  events  need  to  be  evaluated 
as  soon  as  possible  to  determine  if  any 
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immediate  follow-up  or  corrective 
actions  are  necessan. 

All  medical  events  may  not  be 
associated  with  serious  consequences. 
However,  we  believe  that  a  requirement 
that  allows  for  different  reporting 
periods,  depending  on  the  initial 
assessment  of  the  event,  would  lead  to 
differing  interpretations  and  confusion 
as  to  whether  the  magnitude  of  the 
event  requires  notification  of  the  NRC 
no  later  than  the  next  calendar  day.  In 
addition,  there  may  be  a  medical  event 
where  the  seriousness  of  the 
consequences  would  not  be 
immediately  apparent  and  which, 
therefore,  would  not  be  reported. 

Issue  8:  Should  Licensees  Be  Required 
To  Notify  the  Individual  (Affected  By 
the  Medical  Event)  About  a  Medical 
Event? 

Comment.  The  NRC  received  a  range 
of  comments  on  the  requirement  in 
§  35.3045(e)  to  notify  the  individual 
affected  by  the  medical  event.  These 
ranged  from  the  licensee  should  always 
notify  the  patient  or  guardian  to  this 
requirement  should  be  deleted. 

Some  commenters  suggested 
modification  of  the  requirement.  For 
example,  a  licensee  should  be  allowed 
not  to  notify  an  individual  if  the 
rationale  for  withholding  the 
information  is  noted  in  the  written 
report  to  the  NRC.  Other  suggestions 
were  that  notification  of  the  patient 
should  not  be  required  unless  the 
medical  event  results  in  a  detrimental 
effect  to  the  patient,  or  it  is  necessary  to 
ensure  patient  safety. 

Other  commenters  said  that  the 
requirement  should  depend  on  the  risk 
of  the  procedure.  In  cases  of  diagnostic 
and  low-risk  therapeutic  procedures, 
notification  should  not  be  mandatory. 
For  high-risk  therapeutic  applications,  a 
patient  should  only  be  notified  if  an 
adverse  outcome  is  probable  and  only  if 
the  patient's  mental  state  would  not  be 
adversely  affected. 

Commenters  provided  a  number  of 
reasons  why  they  felt  that  this 
requirement  should  be  deleted:  it 
overlaps  with  existing  medical  practice 
standards;  it  intrudes  into  the  practice 
of  medicine:  it  interferes  with  the 
physician-patient  relationship;  there  are 
no  data  that  patients  are  not  being 
notified;  it  presents  the  appearance  of 
much  greater  harm  than  there  may 
actually  be;  there  is  no  precedent  in 
other  areas  of  medicine;  and  it  is  in 
contradiction  to  NRC's  Medical  Policy 
Statement. 

Response.  The  NRC  retained  the 
proposed  requirements  for  notifving 
individuals  following  a  medical  event  in 
the  final  rule.  As  stated  in  the  proposed 


rule  (63  FR  43516;  August  13,  1998), 
this  position  reaffirms  statements  made 
by  the  Commission  during  the 
misadministration  rulemaking,  that 
patient  notification  "  *   *   *  recognizes 
the  right  of  individuals  to  know 
information  about  themselves  which  is 
contained  in  records  both  inside  and 
outside  the  Federal  sector"  ("Human 
Uses  of  Byproduct  Material, 
Misadministration  Reporting 
Requirements,"  (43  FR  2927;  May  7, 
1978)1.  We  continue  to  believe  that 
patient  notification  enables  patients,  in 
consultation  with  their  personal 
physicians,  to  make  timely  decisions 
regarding  any  remedial  and  prospective 
medical  care.  This  approach  also 
codifies  existing  medical  ethical 
standards  obligating  physicians  to 
provide  complete  and  accurate 
information  to  their  patients. 

This  approach  is  consistent  with 
aspects  of  another  Federal  patient 
notification  requirement  specifically  in 
"The  Mammography  Quality  Standards 
Reauthorization  Act  of  1998."  Pub.  L. 
105-248.  under  which  notification  of  a 
patient  may  be  required  for  certain 
events  (e.g.,  when  a  patient  has  received 
mammography  from  a  facility  whose 
quality  is  found  to  be  "so  inconsistent 
with  quality  standards  as  to  present  a 
risk  to  individual  or  public  health").  [42 
U.S.C.  263b(h)(2)(1999)].  By  statute,  as 
well  as  FDA  regulations,  a  summary  of 
the  written  report  of  the  patient's 
mammography  results  must  be  sent 
directly  to  the  patient  if  the  patient's 
physician  is  not  available  or  if  there  is 
no  such  physician.  (42  U.S.C. 
263b(f)(l)(G)(ii)(in):2lCFR 
900.12(e)(l)(2)(ii)(a)  and  (iii)  (1999).] 

Issue  9:  Should  Licensees  Be  Required 
To  Notify  the  Referring  Physician  About 
a  Medical  Event? 

Comment.  Several  conunenters 
disagreed  with  the  need  for  a  regulation 
requiring  licensees  to  notify  referring 
physicians  about  a  medical  event. 
Nuclear  medicine  physicians  and 
referring  physicians  have  a  professional 
relationship  that  would  be  negatively 
impacted  if  the  nuclear  medicine 
physician  provided  inaccurate 
information  or  withheld  information 
from  the  referring  physician.  Therefore, 
the  NRC  does  not  need  to  mandate 
notification  of  the  referring  physician. 

Response.  It  is  important  that  a 
referring  physician  is  aware  of  medical 
events  involving  individuals.  The 
referring  physician  knows  the 
individual  and  his  or  her  medical 
history  and  is  likely  to  be  in  the  best 
position  to  make  a  decision  about 
whether  informing  the  individual  about 
the  medical  event  would  be  harmful. 


That  physician  may  also  need  to 
evaluate  any  follow-up  actions  relative 
to  the  individual's  overall  health 
history.  Although  notification  of 
referring  physicians  may  represent  the 
"standard  of  care,"  that  practice  may 
not  be  uniformly  followed.  Therefore, 
the  NRC  retained  the  current 
requirement  for  a  licensee  to  notify  the 
referring  physician  about  a  medical 
event.  The  final  rule  includes  a 
requirement  that  licensees  annotate  a 
copy  of  their  report  to  the  NRC  about 
the  medical  event  and  provide  it  to  the 
referring  physician,  if  other  than  the 
licensee,  within  15  days  after  discovery 
of  the  medical  event.  We  believe  that  it 
is  important  for  the  referring  physician 
to  have  all  the  available  documentation 
about  the  medical  event  to  support  any 
decision  about  remedial  or  prospective 
health  care.  The  15-day  time  period  to 
provide  the  referring  physician  with  a 
copy  of  the  record  is  based  on  paragraph 
(d)  which  requires  a  licensee  to  submit 
a  report  to  the  NRC  within  15  days. 
Consistency,  where  possible,  between 
the  requirements  in  Subparts  L  and  M 
will  simplify  compliance  with  the 
recordkeeping  and  reporting 
requirements. 

The  issue  of  notifying  the  referring 
physician  was  addressed  in  the 
Statements  of  Consideration  for  the 
1995  rulemaking  that  amended  the 
medical  misadministration 
requirements  ("Medical 
Misadministration  of  Radiation  and 
Radioactive  Material,"  60  FR  48623; 
September  20, 1995).  The  Commission 
noted  that  "If  a  misadministration 
occurs  because  the  material  was 
administered  to  the  wrong  individual, 
there  may  be  no  referring  physician.  If 
there  is  no  referring  physician,  the 
licensee  is  relieved  of  the  responsibility 
of  notifying  the  referring  physician,  but 
must  comply  with  all  other 
requirements  of  §  35.33." 

Issue  10:  Why  Is  There  a  Requirement 
for  a  Licensee  To  Provide  a  Written 
Report  to  the  Individual  Affected  by  a 
Medical  Event? 

Comment.  The  NRC  received  several 
comments  on  the  need  for  a  licensee  to 
provide  a  written  report  to  the 
individual  affected  by  a  medical  event. 
Commenters  were  concerned  that 
providing  a  written  report  to  the 
individual  may  lead  to  a 
misunderstanding  of  the  consequences 
for  the  patient  (i.e.,  the  individual  may 
be  unduly  alarmed  that  a  report  had  to 
be  submitted  to  NRC)  and  jeopardize  the 
individual's  confidence  in  the  ability  of 
the  physician  providing  medical  care. 
Another  commenter  noted  that  there  is 
no  precedent  for  providing  a  vn-itten 
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report  to  a  patient  about  a 
misadministration  of  other  diagnostic 
agents. 

Response.  The  NRC  deleted  the 
current  requirement  to  furnish  an 
individual  affected  by  a  medical  event 
with  a  written  report.  Instead,  in  the 
final  rule  licensees  are  required  to 
inform  the  individual,  or  responsible 
relative  or  guardian,  that  a  written 
description  of  the  event  can  be  obtained 
from  the  licensee  upon  request. 
Licensees  are  required  to  provide  such 
a  written  description  to  the  individual, 
if  requested.  We  believe  that  a  written 
report  would  be  especially  useful  to  an 
individual  who  needs  to  make  decisions 
about  any  follow-up  medical  care,  and 
provides  the  individual  a  permanent 
record  to  refer  to  for  information  about 
the  event. 

Issue  11:  What  Other  Changes  Were 
Made  as  a  Result  of  Comments? 

Comment.  It  is  not  clear  whether  the 
thresholds  in  paragraph  (a)(1)  and  either 
(a)(l)(i)  or  (ii)  need  to  occur 
simultaneously  for  the  event  to  be 
reported, 

Response.  The  NRC  made  editorial 
changes  in  the  text  of  paragraph  (a)  to 
make  it  clearer  that  an  event  is  only 
classified  as  a  reportable  medical  event 
if  both  the  threshold  in  paragraph  (a)(1) 
and  the  threshold  for  the  difference 
between  the  total  dose  and  prescribed 
dose  in  paragraph  (a)(l)(i)  or  the 
difference  between  the  total  dosage  and 
prescribed  dosage  in  paragraph  (a)(l)(ii) 
or  the  difference  between  the 
fractionated  dose  delivered  and  the 
prescribed  dose  in  paragraph  (a)(l)(iii) 
have  been  exceeded. 

Comment.  The  word  "or'  is  missing 
between  "20  percent"  (50  percent  in  the 
final  rule)  and  "the  dose  expected"  in 
paragraph  (a)(3)  of  this  section  that 
addresses  the  threshold  for  determining 
when  a  dose  to  a  "wrong  treatment  site" 
is  a  reportable  medical  event. 

Response.  The  text  of  paragraph  (a)(3) 
of  this  S'ection  has  been  corrected  to 
read  "50  percent  of  the  dose  expected 
from  the  administration  defined  in  a 
written  directive." 

Comment.  Paragraphs  (c)(l)(vi)  and 
(vii)  could  be  combined  into  one 
paragraph  because  they  both  address 
actions  or  improvements  that  have  been 
taken,  or  are  planned,  to  prevent 
recurrence  of  a  medical  event. 

Response.  We  combined  the 
requirements  in  the  proposed 
paragraphs  into  paragraph  (d)(l)(vi)  in 
the  final  rule. 


Issue  12:  Were  There  Any  Other 
Changes  Made  in  This  Section  Between 
the  Proposed  and  Final  Rule? 

Response.  Yes.  The  NRC  amended  the 
title  of  this  section  to  state  more 
correctly  that  this  section  includes  both 
reporting  and  notification  requirements 
for  medical  events. 

The  phrase  "results  from  intervention 
by  a  patient  or  human  research  subject" 
in  paragraph  (a)  of  the  proposed  rule 
was  deleted  and  replaced  by  "an  event 
that  results  from  patient  inten-ention  ' 
in  the  final  rule.  We  made  this  change 
because  the  definition  of  patient 
intervention  in  §  35.2  includes  actions 
bv  either  a  patient  or  human  research 
subject,  so  paragraph  (a)  of  the  proposed 
rule  contained  duplicative  language. 

We  added  the  phrase  "administration 
of  byproduct  material  or  radiation  from 
byproduct  material"  in  paragraph  (a)  of 
the  final  rule  because  the  requirements 
in  Part  35  are  limited  to  the  medical  use 
of  byproduct  material. 

Paragraph  (a)(1)  was  clarified  to  add 
the  phrase  "dose  that  would  have 
resulted  from  the  prescribed  dosage." 
This  change  was  needed  to  clarify  that 
this  provision  applies  to  the  medical  use 
of  sealed  and  unsealed  byproduct 
material  as  evidenced  by  the  reference 
to  "total  dosage"  in  paragraph  (a)(l)(ii). 

Paragraph  (a)(l)(i)  of  the  proposed 
rule  that  contained  the  threshold  for  the 
difference  between  the  delivered  dose  or 
dosage  and  the  prescribed  dose  or 
dosage  was  split  into  paragraphs  (a)(l)(i) 
and  (ii)  in  the  final  rule.  We  made  this 
change  to  reflect  the  fact  that  physicians 
can  prescribe  a  range  of  dosages,  but  not 
doses,  in  written  directives. 

We  replaced  the  word 
"pharmaceutical"  in  paragraph  (a)(2)(i) 
with  "radioactive  drug  containing 
byproduct  material"  because  the 
requirements  in  Part  35  are  limited  to 
the  medical  use  of  byproduct  material. 
We  amended  paragraph  (a)(3)  to  read 
"50  percent  or  more"  (20  percent  in  the 
proposed  rule)  to  make  it  clearer  that 
the  dose  to  a  wrong  treatment  site  has 
to  exceed  50  percent  or  more  of  the  dose 
expected  from  the  administration 
defined  in  the  written  directive  before  a 
licensee  is  required  to  report  the  event 
to  NRC  as  a  medical  event. 

Paragraphs  (d)(l)(v)and  (vi) 
[paragraphs  (c)(l)(v)  and  (vii)  of  the 
proposed  rule]  require  that  information 
on  die  effects  of  the  medical  event  on 
the  individual  who  received  the 
administration  and  on  the  actions  to 
prevent  recurrence  be  included  in  the 
written  report  to  the  NRC.  We  reworded 
these  paragraphs  in  the  final  rule  to  read 
"the  effect,  if  any.  on  the  individual:  ' 
and  "what  actions,  if  anv.  have  been 


taken,  or  are  planned,  to  prevent 
recurrence."  The  words  "if  any"  and 
"are  planned"  were  added  because  there 
might  not  be  an\  effect  or  any  actions 
taken  at  the  time  the  event  is  reported. 

We  revised  paragraph  (d)(l)(vii) 
[paragraph  (c)(l)(viii)  in  the  proposed 
rulel  to  require  that  the  written  report 
include  a  certification  that  the  licensee 
notified  the  individual  (or  the 
individual's  responsible  relative  or 
guardian),  and  if  not.  why  not.  We  made 
this  revision  because  notifying  these 
individuals  is  important  enough  to 
warrant  documentation  that  the 
individual(s)  was  notified.  In  addition, 
we  believe  that  it  is  important  that  the 
licensee  notif\  the  patient  so  that  he  or 
she  can  be  actively  involved  in  any 
decision  about  remedial  or  prospective 
health  care  following  the  event. 

We  deleted  paragraph  (c)(l)(ix)  in  the 
proposed  rule  because  the  referring 
physician,  and  not  the  licensee,  may 
have  notified  the  individual  Therefore, 
the  licensee  may  not  know  what 
information  the  referring  physician 
provided  to  the  individual. 

We  amended  paragraph  (e)  [paragraph 
(d)  of  the  proposed  rulel  in  the  final 
rule.  The  words  "when  appropriate" 
were  deleted  from  the  last  sentence  in 
paragraph  (d)  of  the  proposed  rule 
because  the  intent  was  covered  by  the 
phrase  "may  be  made"  in  the  same 
sentence. 

We  added  paragraph  (g)  to  the  final 
rule  to  require  that  licensees  annotate  a 
copy  of  their  report  to  the  .NRC  about 
the  medical  event  and  provide  it  to  the 
referring  physician,  if  other  than  the 
licensee,  within  15  days  aher  discovery 
of  the  medical  event.  We  believe  that  it 
is  important  for  the  referring  physician 
to  have  all  the  available  documentaticm 
about  the  medical  event  to  support  any 
decision  about  remedial  or  prospective 
health  care. 

Section  35.3047.  Report  and 
Notification  of  a  Dose  To  An  Embryo/ 
Fetus  or  a  Nursing  Child 

Issue  1:  Should  the  Abnormal 
Occurrence  Policy  Statement  Criteria  for 
Reporting  of  Unintended  Exposures  to 
an  Embryo/Fetus  or  Nursing  Child  Be 
Modified? 

Comment  Numerous  commenters 
recommended  that  §  35.3047  be  deleted 
and  the  .abnormal  Occurrence  (AO) 
Criteria  be  revised  to  reflect  the  deletion 
of  this  section. 

Response  The  information  required 
by  this  section  is  needed  so  that  NRC 
can  comply  with  Section  208  of  the 
Energy  Reorganization  Act  of  1974  (Pub. 
L.  93^38,  5848,  42  U.S.C  ),  as 
amended,  to  submit  an  annual  report  to 
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Congress  of  unscheduled  incidents  or 
events  which  the  Commission  considers 
significant  from  the  standpoint  of  public 
health  and  safety,  e.g..  abnormal 
occurrences.  (The  "Reports  Elimination 
Act,"  Pub.  L.  104-66,  changed  the 
Abnormal  Occurrence  (AO)  report  to  a 
yearly  publication.) 

The  NRC  identifies  an  abnormal 
occurrence  using  the  revised  abnormal 
occurrence  criteria  that  were  published 
in  the  Federal  Register  (62  PR  18820: 
April  17,  1997).  Section  II  of  that  policv 
statement  defines  unintended  radiation 
exposure  as  "any  occupational 
exposure,  exposure  to  the  general 
public,  or  exposure  as  a  result  of  a 
medical  misadministration  (as  defined 
in  §35.2)  involving  the  wrong 
individual  that  exceeds  the  reporting 
values  established  in  the  regulations." 
This  section  also  states  that  "All  other 
reported  medical  misadministrations 
will  be  considered  for  reporting  as  an 
Abnormal  Occurrence  under  the  criteria 
for  medical  licensees.  In  addition, 
unintended  radiation  exposures  include 
any  exposure  to  a  nursing  child,  fetus, 
or  embryo  as  a  result  of  an  exposure 
(other  than  an  occupational  exposure  to 
an  undeclared  pregnant  woman)  to  a 
nursing  mother  or  pregnant  woman 
above  specified  values."  Appendix  A, 
Section  I.A.2.,  "Abnormal  Occurrence 
Criteria,"  of  the  policy  statement,  states 
that  NRC  will  provide  information  on 
"any  unintended  radiation  exposure  to 
any  minor  (an  individual  less  than  18 
years  of  age)  resulting  in  an  annual  total 
effective  dose  equivalent  of  50  mSv  (5 
rem)  or  more,  or  to  an  embryo/ fetus 
resulting  in  a  dose  equivalent  of  50  mSv 
(5  rem)  or  more." 

At  the  present  time,  the  NRC  has  no 
regulatory  requirements  that  require 
licensees  to  report  those  types  of  events. 
Therefore,  the  Commission  considered 
two  alternatives:  revise  the  current 
Abnormal  Occurrence  Criteria  to  delete 
the  requirement  to  report  this  type  of 
event  to  Congress:  or  develop  a 
reporting  requirement  for  licensees  that 
would  provide  the  information  needed 
by  the  Commission  to  comply  with 
Section  208. 

After  extensive  discussion  and 
consideration  of  the  public  comments, 
we  have  decided  to  piusue  the  second 
option.  We  are  not  convinced  that  it  is 
inappropriate  for  the  NRC  to  report  this 
type  of  event  to  Congress  and  that  the 
reporting  requirement  in  §  35.3047  will 
be  overly  burdensome  or  unwarranted. 
We  are  also  not  inclined  to  further 
revise  the  AO  criteria  because  they  have 
recently  been  revised  and  limited 
comments  were  received  on  the 
proposed  criteria. 


The  thresholds  for  reporting  an 
unintended  dose  to  an  embryo/fetus  or 
a  nursing  child  have  been  raised  in  the 
final  rule  to  the  reporting  levels  in 
Appendix  A.  Section  I. A. 2,  of  the  AO 
policy  statement.  Licensees  are  now 
required  to  report  any  unintended  dose 
to  an  embr>'o/fetus  that  is  greater  than 
50  mSv  (5  rem)  dose  equivalent  and  any 
dose  to  a  nursing  child  that  is  either 
greater  than  50  mSv  (5  rem)  effective 
dose  equivalent  or  results  in  unintended 
permanent  functional  damage  to  an 
organ  or  a  physiological  system,  as 
determined  by  a  physician.  We  believe 
that  §  35.3047.  as  revised  in  the  final 
rule,  provides  a  balanced  resolution  of 
this  issue.  The  regulatory  burden  on 
licensees  will  be  substantially  less  than 
it  would  have  been  under  the  proposed 
§  35.3047  because  of  the  higher 
reporting  thresholds  in  the  final  rule; 
and  the  NRC  will  receive  the 
information  it  needs  to  report  to 
Congress.  In  addition,  because  of  the 
more  serious  consequences  associated 
with  these  higher  thresholds,  we  believe 
that  the  NRC  should  receive  reports  of 
these  unintended  doses  to  an  embryo/ 
fetus  or  nursing  child. 

Issue  2:  What  Is  the  Impact  of  the 
Proposed  Reporting  Requirement  on 
Licensee  Procedures,  Activities,  or 
Medical  Practices? 

Comment.  According  to  the 
comments,  the  biggest  impact  of  the 
proposed  reporting  requirement  on 
licensees  is  associated  with  the  need  to 
determine  the  pregnancy  status  of 
individuals.  Commenters  had  many 
concerns  about  NRC's  expectations  of 
pregnancy  testing,  such  as  delays  in 
emergency  scans  pending  the 
completion  of  pregnancy  tests:  the 
sensitivity  of  pregnancy  tests;  false 
negative  tests  in  early  pregnancy:  the 
age  range  for  pregnancy  testing;  privacy 
of  minors;  patients  refusing  to  pay  for 
pregnancy  tests:  and  the  method  for 
calculating  conception  dates. 

Commenters  were  also  concerned 
about  the  licensees"  responsibilities 
when  they  find  out  later  that  there  was 
an  unintended  exposure  to  a  pregnant 
individual.  This  can  happen  if,  for 
example,  the  patient  may  not  be  aware 
of,  or  opts  to  conceal,  the  fact  that  she 
is  pregnant.  Licensees  should  not  be 
held  responsible  for  what  patients  do 
against  medical  advice  and  reporting 
such  incidents  will  not  prevent  a 
recurrence.  Unintended  exposures  may 
also  occur  in  cases  where  the  AU  is  not 
required  to  examine  the  patient,  consult 
with  the  referring  physician,  or  see  the 
patient's  chart,  e.g.,  non-iodine 
diagnostic  studies. 


Commenters  said  that  the 
overwhelming  majority  of  nuclear 
medicine  procedures  are  safe  to  perform 
on  pregnant  women.  In  fact,  they  are 
often  the  tests  of  choice  for  pregnant 
women  because  other  radiologic 
procedures  frequently  involve  higher 
radiation  doses.  For  the  few  cases  in 
which  administration  of  a 
pharmaceutical  is  not  recommended 
(e.g.,  sodium  iodide  1-131),  pregnancy 
information  is  ascertained.  "They  believe 
that,  by  default,  the  proposed 
requirement  will  require  pregnancy 
testing  on  every  female  of  childbearing 
age.  The  inaccuracy,  costs,  etc.  of  the 
tests  will  lead  patients  to^seek 
alternative,  and  often  less  effective, 
treatments. 

Response.  The  Commission 
recognizes  that  the  standard  of  practice 
for  AUs  is  to  assess  the  pregnancy  or 
nursing  status  of  their  patients 
(reference  ACR  "Standard  for  the 
Performance  of  Therapy  with  Unsealed 
Radionuclide  Sources,"  1996,  and 
"Society  of  Nuclear  Medicine  General 
Procedure  Guidelines  for  Imaging  with 
Radionuclides,"  1997).  As  a  result,  we 
do  not  believe  that  it  is  necessary'  for  the 
NRC  to  require  a  licensee  to  assess  the 
pregnancy  or  nursing  status  of  patients 
before  a  medical  treatment  involving 
byproduct  material. 

We  do  believe  that  it  is  appropriate  to 
require  the  licensee  to  inform  the  NRC 
when  the  licensee  learns  of  an 
unintended  dose  to  an  embryo/fetus  or 
a  nursing  child  that  exceeds  the 
thresholds  in  §  35.3047.  The  occurrence 
of  such  an  unintended  dose  does  not 
necessarily  mean  that  the  licensee  is  in 
violation  of  the  requirements  in  Part  35 
as  long  as  the  licensee  reports  it  and  it 
is  not  otherwise  in  violation  of  NRC 
regulatory  requirements. 

However,  the  NRC  acknowledges  that, 
in  some  cases,  the  licensee  might  not  be 
able  to  prevent  the  dose  to  an  embryo/ 
fetus  or  nursing  child.  For  example, 
there  is  no  way  for  an  AU  to  prevent 
administration  of  an  unintended  dose  to 
an  embryo/fetus  if  the  pregnancy  test 
was  negative  because  it  was  given  very 
early  in  the  pregnancy. 

Issue  3:  What  Should  Be  the  Reporting 
Threshold  for  a  Dose  to  an  Embryo/ 
Fetus  or  a  Nursing  Child? 

Comment.  Commenters  said  that  the 
proposed  reporting  level  of  5  mSv  (500 
millirem)  to  an  embryo/fetus  or  a 
nursing  child  is  not  consistent  with  the 
Conunission's  intent  of  making  Part  35 
more  risk-informed  and  performance 
based  because  it  cannot  be  justified  on 
the  basis  of  risk.  This  reporting  level  is 
also  not  consistent  with  the  NRC's  need 
to  submit  an  annual  report  to  Congress 
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on  unscheduled  incidents  or  events 
which  the  Commission  considers 
significant  from  the  standpoint  of  public 
health  and  safety,  i.e.,  abnormal 
occurrences.  One  commenter  noted  that 
significant  biological  effects  would  not 
be  observable  at  this  reporting  level  in 
either  an  embryo/fetus  or  a  nursing 
child,  as  demonstrated  by  the  healthy 
births  of  children  who  were  exposed  to 
radiopharmaceuticals  in  utero  for  the 
purpose  of  diagnosing  the  mothers  of 
these  children.  The  only  radiation  doses 
that  truly  present  a  significant  health 
and  safety  issue  are  those  which  result 
in  actual  non-stochastic  effects. 
Therefore,  another  commenter  suggested 
that  the  NRC  consider  only  those 
medical  events  which  result  in  actual 
non-stochastic  effects  as  abnormal 
occurrences.  In  addition,  one 
commenter  said  that  there  is  no  similar 
requirement  by  agencies  regulating 
diagnostic  x-ray  machines.  Furthermore, 
the  proposed  reporting  level  is  going  to 
result  in  NRC  receiving  a  number  of 
reports  of  questionable  accuracy  and 
utility. 

Commenters  suggested  a  range  of 
reporting  levels  from  1-25  rem  dos'e 
equivalent.  One  commenter  suggested 
that  the  reporting  level  should  be  the 
same  as  for  medical  events:  5  rem  total 
effective  dose  equivalent  or  50  rem  to  an 
organ  or  tissue.  Another  commenter 
noted  that  at  his  institution,  genetic 
counselors  do  not  consider  radiation  to 
be  a  risk  until  about  15-20  rem  to  the 
embr\'o/fetus.  One  commenter  suggested 
that  licensees  report  only  radiation- 
induced  injuries  and  deaths  from 
radiopharmaceuticals  and  radiologic 
devices  that  were  due  to  accidents  and 
that  were  not  reportable  to  the  FDA. 

A  commenter  noted  that  NCRP  Report 
No.  54,  "Medical  Radiation  Exposure  of 
Pregnant  and  Potentially  Pregnant 
Women"  (1977).  states  that  the  risk  to 
the  embryo/fetus  is  negligible  below  5 
rad  and  is  only  significant  when 
compared  to  other  risks  of  pregnancy 
above  15  rad.  This  is  consistent  with  the 
recommendations  in  AAPM  Radiation 
Therapy  Task  Group  No.  36— Fetal  Dose 
from  Radiotherapv  with  Photon  Beams, 
1995  (AAPM  TG-36). 

Commenters  also  noted  that  the  lack 
of  adequate  data  makes  it  virtually 
impossible  to  accurately  calculate 
radiation  doses  to  an  embryo/fetus  at 
various  gestational  periods  from 
radiopharmaceuticals.  They  also 
questioned  how  the  NRC  suggests  that 
patients  be  monitored  to  ensure  that 
they  are  complying  with  instructions 
about  breast  feeding  if  the  nursing  child 
could  receive  a  dose  in  excess  of  100 
millirem. 


Response.  Following  an  evaluation  of 
the  comments  and  further  review  of 
published  recommendations  and 
literature,  the  NRC  changed  the 
reporting  thresholds  in  §  35.3047  in  the 
final  rule.  Paragraph  (a)  requires  that  a 
licensee  report  to  the  NRC  any 
administration  of  byproduct  material  or 
radiation  from  byproduct  material  to  a 
pregnant  woman  that  results  in  a  dose 
to  an  embryo/fetus  that  is  greater  than 
50  mSv  (5  rem)  dose  equivalent  unless 
the  administration  was  specifically 
approved,  in  advance,  by  the  AU.  We 
emphasize  that  only  unintended 
exposures  must  be  reported  to  the  NRC. 
If  a  licensee  knows  that  an  individual  is 
pregnant  and  makes  the  decision  that  it 
is  necessary'  to  proceed  with  a  test 
involving  the  administration  of 
bvproduct  material  or  radiation  from 
byproduct  material,  the  licensee  vvnuld 
not  have  to  report  the  dose  to  the 
pregnant  individual  as  a  medical  event. 
Paragraph  (b)  requires  that  a  licensee 
report  to  NRC  any  administration  of 
byproduct  material  to  a  breast-feeding 
woman  that  results  in  a  dose  to  the 
nursing  child  that  is  greater  than  50 
mSv  (5  rem)  total  effective  dose 
equivalent  or  a  dose  that  has  resulted  in 
unintended  permanent  functional 
damage  to  an  organ  or  a  physiological 
system,  as  determined  by  a  physician. 
These  reporting  levels  are  consistent 
with  the  recommendations  in  NCRP 
Commentary  No.  9,  "Considerations 
Regarding  the  Unintended  Radiation 
Exposure  of  the  Embryo.  Fetus  or 
Nursing  Child"  (1994).  At  a  reporting 
threshold  of  50  mSv  (5  rem),  there  are 
no  detectable  deterministic  effects,  and 
the  usk  of  stochastic  effects  (e.g., 
cancer)  is  less  than  1  percent.  This 
report  concluded  that  "setting 
requirements  for  action  after  radiation 
exposure  of  the  embryo,  fetus,  or 
nursing  child  at  some  level  below  an 
effective  dose  of  100  mSv  (10  rem)  to 
allow  for  a  margin  of  safety  should 
enable  all  such  incidents  with  the 
potential  for  harm  to  be  dealt  with 
appropriately." 

We  believe  that  the  reporting 
threshold  on  the  final  rule  is  not  overly 
burdensome  on  licensees.  Unintended 
doses  to  an  embr\'o/fetus  or  nursing 
child  exceeding  50  mSv  (5  rem)  are 
rarely  encountered  in  the  practice  of 
nuclear  medicine  (refer,  for  example,  to 
Russell,  J.R.,  et.  al.  Radiation  Absorbed 
Dose  to  the  Embryo/Fetus  from 
Radiopharmaceuticals,  Health  Physics 
73:756-769;1997). 


Issue  4:  Should  §  35.3047  Include  a 
Requirement  for  a  Licensee  To  Notif\'  a 
Pregnant  Individual  or  Mother  About  an 
Event  That  Must  Be  Reported  to  the 
NRC  in  Accordance  With  This  Section? 

Comment.  The  physician  should  be 
able  to  determine  whom  to  notif\'.  The 
method  and  extent  of  notifying  a 
pregnant  individual  or  mother  are  solely 
a  matter  of  the  physician's  judgment, 
within  the  context  of  the  physician- 
patient  relationship.  In  some  cases,  the 
best  individual  to  notify*  may  be  the 
pediatrician  (or  future  pediatrician), 
which  is  not  an  option  in  the  rule  The 
pediatrician,  not  the  mother's  referring 
phvsician.  will  be  caring  for  the  infant. 
The  notification  requirements  in  this 
section  are  an  intrusion  into  the  practice 
of  medicine. 

Response.  The  NRC  retained  the 
requirement  for  notification  of  the 
pregnant  individual  or  mother  in  the 
final  rule.  Although  notification  of  the 
pregnant  individual  or  mother  may 
represent  the  "standard  of  care."  that 
practice  may  not  be  uniformly  followed. 
We  believe  that  the  pregnant  individual 
or  mother  should  be  notified  so  that  she 
can  participate  in  any  decisions  on 
follow-up  medical  care,  if  necessary. 

Issue  5:  Is  there  a  Better  Term  Than 
•Responsible  Relative  or  Guardian" 
That  Could  be  Applied  to  Those 
Situations  Where  the  Mother  is  Not 
Notified,  e.g..  in  the  Referring 
Phvsician's  Medical  ludgment  Telling 
the  Mother  Would  Be  Harmful:  the 
Mother  Is  a  Minor:  or  the  Mother  Is  Not 
Competent  To  Make  Decisions 
Regarding  Medical  Care'' 

Comment.  Several  comments  were 
received  in  response  to  this  question, 
which  was  published  in  the  proposed 
rule.  Some  commenters  said  that  the 
term  "responsible  relative  or  guardian" 
itself  was  sufficient,  and  recommended 
no  alternative  wording.  The  term 
"guardian"  appears  to  be  very  clear 
because  the  only  comment  on  guardian 
said  that  it  does  not  need  to  be  fixed. 

The  NRC  also  received  several 
comments  on  the  interpretation  of 
"responsible  relative."  Several 
commenters  hoped  that  "responsible"  is 
not  used  as  a  substitute  for  "legal."  The 
term  "responsible"  should  allow  for 
notification  of  someone  who  cares  for 
the  minor  but  who  is  neither  a  blood 
relative  nor  a  legal  guardian.  Not  telling 
the  mother  only  because  she  is  a  minor 
is  not  a  responsible  rule  and  is 
inappropriate.  The  medical  community 
and  the  laws  of  each  state  determine  if 
a  mother  is  allowed  information  that 
may  affect  her  child  if  she  is  a  minor. 
The  other  two  situations,  it  would  be 
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hannful  to  the  mother  or  the  mother  is 
not  competent,  should  cover  when 
notification  of  the  responsible  relative 
or  guardian  is  necessary.  Another 
commenter  said  that  for  an  adult,  what 
is  really  meant  by  notifying  the 
"responsible  relative"  is  notifying  the 
relative  or  individual  who  has  medical 
power  of  attorney. 

Response.  The  final  rule  retains  the 
current  phrase  "responsible  relative  or 
guardian"  because  the  NRC  did  not 
receive  any  suggested  term  that  better 
captures  the  intent  of  this  requirement, 
which  is  that  someone  be  told  in  those 
situations  where  the  mother  is  not 
notified.  We  believe  this  terminology 
could  include  an  individual  who  has 
medical  power  of  attorney.  However,  it 
would  be  unduly  restrictive  to  limit  the 
individual  to  be  notified,  in  lieu  of  the 
patient,  to  an  individual  with  medical 
power  of  attorney.  A  physician's 
decision  on  whom  to  notify  is  based  on 
many  factors,  including  the  Code  of 
Medical  Ethics  of  the  American  Medical 
Association  and  state  laws  that  govern 
the  release  of  a  patient's  medical 
information  to  another  individual. 

To  assist  with  the  interpretation  of  the 
current  notification  requirements  in  the 
misadministration  rule,  the  Commission 
had  previously  provided  the  examples 
used  in  the  question  of  when  it  expects 
that  a  "responsible  relative  or 
guardian,"  rather  than  the  patient, 
would  be  notified  about  a 
misadministration.  These  were  provided 
only  as  examples,  and  are  not  part  of  the 
actual  regulatory  text,  e.g.,  we  did  not 
intend  by  the  examples  that  a  mother 
should  not  necessarily  be  notified  if  she 
is  a  minor.  We  believe  that  the  referring 
physician  should  have  the  discretion  to 
either  inform  the  mother  or  to  determine 
that,  based  on  medical  judgment,  telling 
her  would  be  hannful,  in  which  case  the 
mother's  or  child's  responsible  relative 
should  be  notified. 

Issue  6:  Why  Do  Licensees  Need  To 
Notify  the  NRC,  by  Telephone,  Within 
5  Days  and  in  Writing  no  Later  Than  15 
Days  After  Discovery  of  a  Dose  to  an 
Embryo/Fetus  or  Nursing  Child  that 
Requires  a  Report  Under  This  Section? 

Comment.  Commenters  questioned 
the  need  to  notify  NRC  by  telephone 
within  5  days  and  in  writing  no  later 
than  15  days  after  discovery  of  a  dose 
to  an  embryo/fetus  or  nursing  child  that 
requires  a  report  under  this  section. 
These  reporting  requirements  give  the 
perception  that  there  is  much  greater 
harm  than  there  actually  is.  One 
commenter  said  that  the  licensee  should 
only  have  to  report  in  writing  to  the 
Regional  Office  within  30  days  after 
discovery  of  the  dose.  The  other 


commenter  said  that  notification  of  the 
NRC  should  be  changed  from  5  days  to 
15  days  after  discovery  of  the  event,  or 
at  least  changed  to  5  working  days  so 
there  is  ample  time  over  a  holiday 
period.  The  additional  time  is  needed 
for  the  licensee  to  assure  the  validity  of 
the  information  in  the  report. 

Response.  The  final  rule  contains  a 
significantly  higher  reporting  threshold 
than  the  proposed  rule  for  reporting  an 
unintended  dose  to  a  nursing  child  or 
an  embryo/fetus  as  a  result  of  the 
unintentional  administration  of 
byproduct  material  or  radiation  fi^om 
byproduct  material.  Licensees  are  now 
required  to  report  any  dose  to  an 
embryo/fetus  that  is  greater  than  50  mSv 
(5  rem)  dose  equivalent  and  any  dose  to 
a  nursing  child  that  is  either  greater 
than  50  mSv  (5  rem)  effective  dose 
equivalent  or  results  in  unintended 
permanent  functional  damage  to  an 
organ  or  a  physiological  system,  as 
determined  by  a  physician.  More 
serious  consequences  are  associated 
with  these  higher  thresholds.  Therefore, 
the  reporting  requirement  in  the 
proposed  rule  to  notify  the  NRC  within 
5  days  after  discovery  of  the  unintended 
dose  has  been  revised  to  require 
notification  of  the  NRC  no  later  than  the 
next  calendar  day.  Early  telephone 
notification  will  allow  the  NRC  to 
promptly  take  any  necessary  actions 
based  on  the  circumstances,  e.g., 
dispatch  a  medical  consultant.  Prompt 
notification  of  events  that  trigger  these 
thresholds  is  important  because  the 
circumstances  of  the  medical  event  may 
need  to  be  reviewed  as  soon  as  possible 
to  determine  if  any  follow-up  actions 
are  necessary. 

The  reporting  requirement  in  the 
proposed  rule  to  submit  a  written  report 
to  the  NRC  Regional  Office  no  later  than 
15  days  after  discovery  of  the  dose  has 
also  been  retained  in  the  final  rule.  We 
believe  that  the  15  day  reporting  period 
is  justified  by  the  more  serious 
consequences  associated  with  the  higher 
reporting  thresholds.  It  is  important  that 
the  NRC  has  all  of  the  information  in  the 
written  report  as  soon  as  possible  to 
evaluate  the  event  and  to  determine  if 
any  follow-up  actions  are  available.  The 
rule  language  recognizes  that  the 
licensee  may  not  have  all  of  the  final 
information  on  the  event  at  the  time  the 
report  is  submitted  to  NRC. 

Issue  7:  Were  There  any  Other  Changes 
Made  in  This  Section  Between  The 
Proposed  and  Final  Rules? 

Response.  Yes.  The  NRC  amended  the 
title  of  this  section  to  state  more 
correctly  that  this  section  includes  both 
reporting  and  notification  requirements 
following  a  dose  to  an  embryo/fetus  or 


nursing  child  that  exceeds  the 
thresholds  in  §  35.3047. 

We  amended  paragraph  (b)(2)  to  read 
"  *   *  *  permanent  functional  damage 
to  an  organ  or  a  physiological  system  of 
the  child  *  *  * "  to  make  it  clear  that 
this  reporting  criterion  applies  to  the 
nursing  child. 

We  combined  paragraphs  (d)(l){vi) 
and  (vii)  in  the  proposed  rule  into  one 
paragraph  ((d)(l)(vi)]  in  the  final  rule 
because  they  both  address  actions  or 
improvements  that  have  been  taken,  or 
are  planned,  to  prevent  recurrence  of  a 
medical  event. 

We  reworded  paragraphs  (d)(l)(v)and 
(vi)  in  the  final  rule  to  read  "the  effect, 
if  any,  on  the  embryo/fetus  or  the 
nursing  child;"  and  "what  actions,  if 
any,  have  been  taken,  or  are  planned,  to 
prevent  reciirrence."  We  added  the 
words  "if  any"  and  "are  planned" 
because  there  might  not  be  any  effect  or 
any  actions  taken  at  the  time  the  event 
is  reported.  We  deleted  paragraph 
(d)(l)(vi)  in  the  proposed  rule  because  it 
was  duplicative  of  paragraph  (d)(l)(vii). 

We  added  a  new  paragraph  (d)(l)(vii) 
to  require  that  the  written  report  include 
a  certification  that  the  licensee  notified 
the  pregnant  individual  or  mother  (or 
the  mother's  or  child's  responsible 
relative  or  guardian),  and  if  not,  why 
not.  This  provides  NRC  with 
documentation  that  the  pregnant 
individual  or  mother  was  notified.  We 
made  this  revision  because  notifying 
these  individuals  is  important  enough  to 
warrant  documentation  that  the 
individual(s)  was  notified.  In  addition, 
we  believe  that  it  is  important  that  the 
licensee  notify  the  pregnant  individual 
or  mother  so  that  she  can  be  actively 
involved  in  any  decision  about  remedial 
or  prospective  health  care  followiag  the 
event. 

We  amended  paragraph  (e)  [paragraph 
(d)  of  the  proposed  rule]  in  the  final 
rule.  The  words  "when  appropriate" 
were  deleted  from  the  last  sentence  in 
paragraph  (d)  of  the  proposed  rule 
because  the  intent  was  covered  by  the 
phrase  "may  be  made"  in  the  same 
sentence. 

We  combined  proposed  paragraphs 
(e),  (f),  and  (g)  into  one  paragraph  so  the 
format  of  this  section  is  similar  to  the 
section  on  reporting  medical  events. 

Paragraph  (h)  of  tne  proposed  rule 
that  required  the  licensee  to  furnish  the 
mother,  or  responsible  relative  or 
guardian,  with  a  written  report  was 
deleted  in  the  final  rule.  Instead, 
paragraph  (e)  in  the  final  rule  requires 
licensees  to  inform  the  mother,  or  the 
mother's  or  child's  responsible  relative 
or  guardian,  that  a  written  description  of 
the  event  can  be  obtained  from  the 
licensee  upon  request.  Licensees  are 


Federal  Register / Vol.  67.  No.  79 /Wednesday.  April  24.  2002 /Rules  and  Regulations  20337 


required  to  provide  such  a  written 
description  to  the  individual,  if 
requested.  We  believe  that  a  vn-itten 
description  would  be  especially  useful 
to  an  individual  who  needs  to  make 
decisions  about  any  follow-up  medical 
care,  and  provides  the  individual  a 
permanent  record  to  refer  to  for 
information  about  the  event. 

We  added  paragraph  (f)  to  the  final 
rule  to  require  that  licensees  annotate  a 
copy  of  their  report  to  the  NRC  about 
the  event  and  provide  it  to  the  referring 
physician,  if  other  than  the  licensee, 
within  15  days  after  discovery  of  the 
event.  We  believe  that  it  is  important  for 
the  referring  physician  to  have  all  the 
available  documentation  about  the  event 
to  support  any  decision  about  remedial 
or  prospective  health  care.  The  15-day 
time  period  to  provide  the  referring 
physician  with  a  copy  of  the  record  was 
based  on  paragraph  (d)  which  requires 
a  licensee  to  submit  a  report  to  the  NRC 
within  15  days.  We  have  attempted  to 
have  consistency  in  the  requirements  in 
Subparts  L  smd  M,  where  possible,  to 
simplify  compliance  with  the 
recordkeeping  and  reporting 
requirements. 

Section  35.3067.  Report  of  a  leaking 
source 

Issue:  Where  There  any  Changes  Made 
in  This  Section  Between  the  Proposed 
and  Final  Rules? 

Response.  Yes.  The  NRC  changed  the 
title  of  this  section  so  that  it  refers  to  a 
single  report.  This  change  makes  the 
title  of  this  section  consistent  with  the 
titles  of  the  other  sections  in  Subpart  M. 

We  made  this  section  more 
performance  based  by  using  "the  results 
of  the  test"  instead  of  the  more  detailed 
requirements  of  "the  measured  activity 
of  each  test  sample  expressed  in 
microcuries"  and  "a  description  of  the 
method  used  to  measure  each  test 
sample."  These  changes  are  consistent 
with  changes  made  in  response  to 
comments  on  §  35.2067.  Records  of 
leaking  sources. 

TV.  Summary  of  Comments  on 
Agreement  State  Compatibility  and 
Responses  to  Comments 

Part  1:  General  Questions 

Issue  1:  How  does  NRC  Determine  if  a 
Requirement  Should  Be  Given  a  Health 
and  Safety  (H&S)  Classification? 

Comment.  Several  commenters 
expressed  a  concern  regeirding  the 
compatibility  categories,  especially 
those  designated  as  "D  (H&S)". 
Commenters  stated  that  the  (H&S) 
classification  has  nothing  to  do  with 
compatibility  but  does  apply  to 


adequacy  of  a  State's  radiation  control 
program.  They  further  stated  that,  if  the 
NRC  finds  it  necessan,"  to  use  this 
classification,  then  it  should  define  the 
"significant  safety  issues  '  that  led  to  the 
(H&S)  designation.  Other  commenters 
stated  that  H&S  designations  for 
Agreement  State  requirements  is  a  "back 
door"  to  compatibility  requirements  and 
may  be  unevenly  and/or  inappropriately 
enforced.  Commenters  recommended 
that  if  a  requirement  must  be  adopted  by 
an  Agreement  State  in  order  for  that 
State's  program  to  be  found  "adequate." 
the  requirement  should  be  assigned  a 
"compatibility"  designation.  H&S 
designations  should  be  assigned  only 
when  a  requirement  has  a  direct  Part  20 
connection. 

Response.  On  September  3.  1997,  the 
Commission  approved  an  Adequacy  and 
Compatibility  Policy  for  Agreement 
State  Programs.  This  policy  was 
developed  in  an  open  environment, 
with  early  and  substantive  involvement 
by  Agreement  State  representatives. 
Management  Directive  5.9.  "Adequacy 
and  Compatibility  of  Agreement  State 
Programs"  (Adequacy  and  Compatibility 
Policy)  provides  guidance  on  applying 
the  Adequacy  and  Compatibility  Policy 
to  Agreement  State  program  elements 
including  regulations. 

The  assignment  of  compatibility 
categories  to  each  requirement  in  the 
revised  rule  has  been  made  in 
accordance  with  the  Adequacy  and 
Compatibihty  Policy.  The  compatibility 
category  assignments  are  needed  to 
assure  that  byproduct  material  is  used 
with  a  minimum  level  of  safety 
nationwide.  Those  program  elements 
(including  regulations)  which  are  not 
required  for  compatibility,  as  noted  in 
the  Adequacy  and  Compatibility  Policy, 
may  be  required  because  of  their  health 
and  safety  (H&S)  significance.  The  NRC 
has  reviewed  and  revised,  where 
appropriate,  the  chart  detailing  the 
compatibility  categories  for  each 
requirement  in  the  final  rule.  Each 
requirement  in  the  rule,  identified  for 
compatibility  or  adequacy,  has  an 
accompanying  rationale  explaining  its 
health  and  safety  significance  or  its 
need  based  on  consistency  between 
NRC  and  Agreement  State  programs. 
NRC  conducts  performance  based 
reviews  of  Agreement  State  programs  in 
accordance  with  the  Integrated 
Materials  Performance  Evaluation 
Program  (IMPEP).  Findings  of  Adequacy 
and  Compatibility  for  each  Agreement 
State  program  are  made  by  a 
management  review  board  (MRB) 
consisting  of  senior  NRC  managers 
along  with  a  manager  from  an 
Agreement  State.  These  findings  are 


made  based  on  a  number  of  factors, 
including  regulations. 

Under  the  Adequacy  and 
Compatibility  Policy,  and  the  review  of 
Agreement  State  programs  under 
IMPEP,  the  Agreement  States  are 
provided  flexibility  in  administering 
their  programs.  Regulations  and  other 
program  elements  identified  as  having 
adequacy  or  health  and  safety 
significance  may  be  addressed  through 
the  promulgation  of  compatible 
regulations  or  the  adoption  of  other 
legally  binding  documents.  Final 
findings  of  Agreement  State  program 
adequacy  and  compatibility  are  made  by 
the  MRS  based  on  their  assessment  of 
the  entire  program,  not  just  its 
regulations.  This  process  assures  a  level 
of  consistency  in  the  review  of 
Agreement  State  programs.  Each 
Agreement  State  program  director  is 
afforded  an  opportunity  to  appear  before 
the  board  to  explain  his  or  her  State's 
performance  and  answer  questions  from 
the  MRB. 

Issue  2;  What  Flexibility  Should  Be 
Given  to  Agreement  States? 

Comment.  A  commenter  stated  that 
Part  35  should  not  be  a  matter  of 
compatibility  for  the  Agreement  States 
beyond  requiring  that  states  have  a 
system  for  authorizing  the  medical  use 
of  bvproduct  material.  Another 
commenter  stated  that  the  Agreement 
States  should  be  allowed  to  regulate 
medical  users  as  appropriate  and  as 
needed.  They  believed  that  the  rule 
should  be  a  low  compatibility  issue. 
Another  commenter  stated  that  the 
proposed  Part  35  will  deal  a  death  blow 
to  the  Agreement  State  Program  by 
demanding  that  even.'  Agreement  State 
adopt  the  essential  portions  of  NRC"s 
new  Part  35  under  threat  of  being 
incompatible  and  inadequate  The 
commenter  stated  that  the  Agreement 
States  want  flexibility.  A  commenter 
also  expressed  that  this  may  cause 
Agreement  States  to  give  back  their 
programs. 

On  this  same  topic,  a  commenter 
stated  that  nearly  all  of  NRC's  policy  on 
Agreement  State  adequacy  and 
compatibility  should  be  rejected,  The 
practices  of  medicine  and  pharmacy 
have  no  "transboundari-  implications" 
and  should  be  changed  from 
compatibility  Categor>  "B  '  to  "D" 
because  they  are  State  functions.  All 
compatibility  category  "C  "  items  should 
be  changed  to  "D"  because  they  are  too 
restrictive.  All  "Health  and  Safety" 
(H&S)  requirements  for  adequacy  should 
be  removed  because  they  are  not 
necessan.-  for  "Health  and  Safety."  The 
commenter  further  stated  that,  "Health 
and  Safety'  is  accomplished  by  starting 
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with  qualified  professionals  who  follow 
professional  standards. 

In  contrast,  commenters  stated  that  a 
uniform  or  relatively  uniform  approach 
nationwide  between  Agreement  State 
regulations  and  NRC  regulations  can  be 
worked  out  and  can  be  adopted.  In 
particular,  the  American  Association  for 
Nuclear  Cardiology  requested  that  the 
NRC  require  the  new  Part  35 
requirements  to  be  at  least  a  level  C 
compatibility  for  the  Agreement  States. 

Response.  The  Adequacy  and 
Compatibility  Policy  for  Agreement 
States  Programs  is  explained  in 
response  to  Issue  1.  The  assignment  of 
the  specific  compatibility  categories  to 
the  requirements  in  the  revised  rule  is 
necessary  to  assure  that  byproduct 
material  is  used  with  a  uniform  level  of 
radiation  safety  nationwide.  This  is 
different  from  the  State  regulation  of 
medicine  and  pharmacy,  which 
addresses  global  safety  and  competency 
issues. 

Issue  3:  Was  the  Comment  Period  on  the 
Proposed  Rule  and  on  Compatibility 
Assignments  Extended? 

Comment.  Agreement  State 
representatives  commented  that  the 
comment  period  was  too  brief  to  allow 
a  comprehensive  review  of  the  rule,  the 
licensing  guide,  and  the  compatibility 
listing.  They  also  asked  that  we  provide 
a  listing  of  essential  objectives  for  each 
section  and  why  particular  designations 
were  assigned.  In  addition.  Agreement 
State  representadves  asked  that  the 
comment  period  for  the  rationale  for 
compatibility  assignments  should  be 
extended  up  to  90-days  after  publication 
of  the  listing.  They  fiulher  stated  that 
the  degree  of  flexibility  allowed  the 
Agreement  States  is  an  important  issue 
and  should  not  be  omitted  from  the 
discussion  because  information  was  not 
available  in  a  timely  maimer. 

Response.  Supplement  III  of  this 
document  contains  more  detailed 
discussion  of  the  comments  that  we 
received  on  the  length  of  the  comment 
period.  As  a  result  of  public  comment, 
we  extended  the  comment  period  on  the 
proposed  nde  from  November  12,  1999 
to  December  16.  1999. 

The  proposed  rule  contained  a  brief 
explanation  of  the  compatibility 
assignments  that  were  made  for  the 
proposed  rule.  Subsequent  to  that   • 
publication,  we  received  requests  from 
Agreement  State  representatives  to 
provide  supporting  docimientation  for 
how  the  assignments  were  made  and  to 
provide  the  essential  objectives  for  each 
section.  This  information  has  been  made 
available  to  the  Agreement  States  in  an 
All  Agreement  States  letter,  dated 
January  4, 1999.  We  asked  that  the 


States  provide  comments  and 
suggestions  on  the  compatibility 
designations  by  February  12,  1999. 

The  NRC  considered  all  comments 
received  on  the  compatibility 
designations  and,  where  appropriate, 
made  changes  to  either  the  assignment 
or  to  the  rationale  for  the  assignment. 
Section  X  of  this  document  contains  a 
summary  of  the  compatibility 
designations.  A  more  detailed 
compatibility  chart  which  provides  the 
essential  objectives  for  each  section  and 
why  particular  designations  were 
assigned  is  posted  on  the  NRC  Website 
at  http://www.hsrd.omI.gov/nrc/ 
home.html.  Click  on  [NRC-State  Letters] 
and  then  select  Part  35  Compatibility 
Chart. 

Issue  4:  How  has  NRC  Incorporated 
Comments  From  the  Agreement  States 
on  Agreement  State  issues? 

Comment.  A  commenter  questioned 
how  the  Agreement  States  comments 
were  considered  during  the  rulemaking. 

Response.  In  the  early  stages  of  the 
rulemaking  process,  the  NRC 
established  a  working  group  and  a 
steering  committee  comprised  of  State 
personnel  and  NRC  staff.  One  member 
of  the  NRC  working  group  was  also  a 
member  of  the  Conference  of  Radiation 
Control  Program  Director's,  Inc.,  SR-6 
Committee.  This  Committee  is 
responsible  for  revising  Part  G, 
"Medical  Use  of  Radionuclides,"  of  the 
Suggested  State  Regulations.  As  such, 
there  was  a  considerable  amount  of 
information  exchanged  between  the 
States  and  the  NRG  staff  during  the 
development  of  the  proposed  and  final 
rule.  We  also  discussed  the  revision  of 
Part  35  with  representatives  of  the 
Agreement  States  at  the  1997,  1998,  and 
1999  annual  meetings  of  the 
Organization  of  Agreement  States.  In 
addition,  we  received  niunerous 
comment  letters  from  the  States,  all  of 
which  were  considered  in  developing 
the  final  rule. 

Technical  comments  and  our 
response  to  the  conmients  are  discussed 
under  the  specific  section  headings. 
More  general  comments  or  comments 
that  pertain  exclusively  to  the 
compatibility  level  assigned  to  the 
requirement  are  discussed  in  this 
section. 

Part  2 — Comments  on  Compatibility 
Designations 

The  NRC  received  numerous 
comments  on  the  compatibility 
designations  assigned  to  specific 
sections.  The  following  part  provides 
the  comments  and  our  response  to  the 
comments.  In  many  cases,  but  not  all. 


we  made  changes  to  the  compatibility 
designation  based  on  the  comment. 

Part  20 — Standards  for  Protection 
Against  Radiation 

Section  20.1301,  Dose  Limits  for 
Individual  Members  of  the  Public 

Comment.  A  commenter  stated  that 
this  requirement  should  not  be  a 
compatibility  category  A.  The 
compatibility  category  for  this 
requirement  should  be  D. 

Response.  This  section  meets  the 
criteria  for  compatibility  category  A 
because  it  is  an  NRC  program  element 
which  is  generally  applicable  and  is  a 
dose  limit.  No  change  is  required. 

Part  35 — Medical  Use  of  Byproduct 
Material 

Section  35.6,  Provision  for  Research 
Involving  Human  Subjects 

Comment.  A  commenter  stated  that 
compelling  Agreement  States  to  adopt 
this  requirement  does  not  reflect  that 
there  may  be  other  criteria  affecting 
human  research  subjects. 

Response.  A  further  review  of  this 
section  indicates  that  Agreement  States 
should  adopt  this  requirement  in  order 
to  avoid  a  gap  in  the  consistent 
nationwide  application  of  this  Federal 
policy.  The  compatibility  category  was 
changed  from  "D"  to  "C."  The  NRC  also 
added  a  requirement  to  the  section 
indicating  that  nothing  in  this  section 
relieved  licensees  from  complying  with 
the  other  requirements  in  Part  35. 

Section  35.24,  Authority  and 
Responsibilities  for  the  Radiation 
Protection  Program 

Comment.  A  commenter  stated  that 
this  requirement  should  be  classified 
compatibility  category  D,  not  D  Health 
and  Safety  (H&S).  The  conmienter 
indicated  that,  while  management 
should  be  responsible  for  the  areas 
identified  here,  there  may  be  other  ways 
to  ensure  radiation  safety.  Further,  in 
the  opinion  of  the  conunenter,  the  intent 
of  this  requirement  will  be  defeated  for 
small  facilities  where  the  AU/RSO  is 
management's  designee. 

Response.  Section  35.24  in  the  final 
rule  is  assigned  a  compatibility  category 
D,  with  the  exception  of  paragraphs  (b) 
and  (f).  These  two  paragraphs  are 
assigned  to  compatibility  category  H&S. 
The  H&S  compatibility  category 
provides  the  Agreement  States  with  the 
flexibility  needed  to  use  other  methods 
such  as  legally  binding  requirements  to 
achieve  the  essential  objective  of  this 
rule.  In  addition,  §  35.24(b)  and  (f)  meet 
the  two  failure  test  criteria  for  the 
assignment  of  compatibility  category 
H&S.  This  designation  provides  a 
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minimum  level  of  safety  in  the 
implementation  of  a  radiation 
protection  program. 

Section  35.40,  Written  Directives 

Connment.  A  commenter  stated  that 
the  requirement  for  a  written  directive 
may  not  be  contained  in  the  State's 
radiation  regulations.  Another 
commenter  stated  that  wrritten  directives 
do  not  meet  the  definition  for  a 
compatibility  category  C  in  Subpart  A, 
because  it  does  not  create  a  gap  or  a 
duplication.  It  was  also  noted  that 
written  directives  are  a  compatibility 
category  "D  (H&S)"  in  Subpart  B. 
Another  commenter  stated  that  written 
directives  should  not  be  designated 
compatibility  category  H&S  and  that 
there  are  other  methods  to  ensure  the 
right  dose  is  delivered  to  the  right 
patient  (e.g.,  requiring  the  physician  to 
be  present  during  a  therapy  treatment). 

Response.  In  the  final  rule,  paragraphs 
(a)  and  (b)  of  §  35.40,  "Written 
Directives,"  are  assigned  a  compatibility 
category  H&S.  The  NRC  believes  that  it 
may  be  possible  to  ensure  the  right  dose 
is  delivered  to  the  right  patient  if  a 
legally  binding  requirement  is  in  effect 
and  there  is  some  documentation  by  the 
physician  in  the  routine  radionuclide 
use  log.  In  accordance  with  the  Policy 
on  Adequacy  and  Compatibility  for 
Agreement  State  Programs,  legally 
binding  requirements  may  be  acceptable 
in  lieu  of  a  specific  regulation  on 
wrritten  directives  if  the  essential 
objectives  of  this  rule  are  achieved. 
Section  35.40  meets  the  two  failure  test 
criteria  for  the  assigimient  of 
compatibility  category  H&S.  This 
designation  provides  a  minimum  level 
of  safety  for  the  medical  use  of 
agreement  materials  by  reducing  the 
likelihood  of  a  medical  event. 

Section  35.61,  Calibration  of  Survey 
Instruments 

Comment.  A  commenter  stated  that 
the  requirement  in  §  35.61  to  note  the 
date  of  the  calibration  on  an  instrument 
should  not  be  a  compatibility  category 
H&S.  The  length  of  time  for  record 
retention  is  not  a  compatibility  category 
H&S  and  should  be  designated  a 
compatibility  category  C  in  all  areas  of 
the  regulations. 

Response.  The  NRC  agrees  with  the 
commenter  that  the  requirement  to  note 
the  calibration  date  on  a  survey 
instrument  and  the  record  retention 
requirement  should  not  be  a 
compatibility  category  H&S.  Therefore, 
these  requirements  have  been  revised 
from  H&S  to  a  compatibility  category  D. 
All  of  the  other  requirements  in  §  35.61 
remain  compatibility  category  H&S. 


Section  35.63,  Determination  of  Dosages 
of  Unsealed  Byproduct  Material  for 
Medical  Use 

Comment.  A  commenter  stated  that 
there  may  be  some  confusion  regarding 
the  compatibility  category'  assigned  to 
the  requirement  covering 
radiopharmaceutical  dosages  prepared 
by  the  medical  use  licensee  under  10 
CFR  35.63  versus  those  prepared  by  a 
commercial  pharmacy/manufacturer 
under  10  CFR  32.72. 

Response.  Both  medical  licensees  and 
the  commercial  preparer  of 
radiopharmaceuticals  must  determine 
and  record  the  activity  of  each  dosage 
intended  for  medical  use.  Therefore, 
this  requirement  is  a  compatibility 
category  H&S. 

Section  35.67,  Requirements  for 
Possession  of  Sealed  Sources  and 
Brachytherapy  Sources 

Comment.  A  commenter  stated  that 
paragraph  (a)  should  be  a  compatibility 
category  C.  The  commenter  believed 
that  licensees  can  develop  better 
procedures  and  should  have  the 
opportunity  to  submit  them  for  review 
and  approval  by  the  licensing  agency. 

Response.  Section  35.67(a)  meets  the 
two  failure  test  criteria  for  the 
assignment  of  compatibility  category 
H&S.  This  designation  assists  in 
establishing  a  minimum  level  of  safety 
for  the  medical  use  of  agreement 
materials  by  reducing  the  likelihood  of 
a  medical  event  and  worker 
overexposure. 

Comment.  A  commenter  stated  that 
paragraph  (f)  rather  than  (e)  should  be 
a  compatibility  category  D  and 
paragraph  (e)  should  be  a  compatibility' 
category  "D  (H&S)".  Another 
commenter  stated  that  paragraph  (f) 
which  provides  a  waiver  of  leak  test 
requirements  does  not  meet  the  criteria 
for  compatibility  category  H&S. 

Response.  Paragraph  (e)  is  a 
compatibility  category  H&S  because  the 
technical  requirements  are  already 
addressed  in  Part  20  and  Part  30  and  the 
actual  reporting  requirement  for  leaking 
sources  is  contained  in  §  35.3067  which 
is  a  compatibility  category  C.  We  agree 
with  the  commenters.  The  compatibility- 
category  for  paragraph  (f)  was  revised 
from  H&S  to  D. 

Section  35.70,  Surveys  of  Ambient 
Radiation  Exposure  Rate 

Comment.  A  commenter  questioned 
the  need  for  a  compatibility  category 
H&S  for  paragraph  (b). 

Response.  The  NRC  agrees  with  the 
commenters  and  have  revised  this 
section  to  indicate  that  §  35.70(b)  is 
assigned  a  compatibility  category  D. 


Section  35.75,  Release  of  Individuals 
Containing  Radioactive  Drugs  or 
Implants  Containing  Byproduct  Material 

Comment.  A  commenter  stated  that  10 
CFR  35.75.  which  has  been  assigned  a 
compatibility  category  C.  should  be 
changed  to  category  B  due  to  significant 
transboundary  implications. 

Response.  The  assignment  of  a 
compatibility  category  C  to  this 
requirement  is  appropriate  because  the 
term  transboundary  applies  to  the  use  of 
byproduct  material  by  licensees  which 
operate  in  multiple  locations.  The 
compatibility  category  C  designation 
provides  a  minimum  level  of  safety, 
while  providing  some  flexibility  to 
Agreement  States  to  be  more  restrictive. 

Section  35.80.  Provisions  of  Mobile 
Medical  Service 

Comment.  A  commenter  did  not  agree 
with  the  original  basis  for  designating 
this  section  as  D  compatibility.  They 
disagreed  with  the  following  statement: 
"since  there  is  no  potential  for  medical 
use  of  byproduct  material  in  other 
regulatory  jurisdictions  under 
reciprocity"  the  section  is  designated  a 
D  compatibility." 

Other  commenters  commented  on 
specific  paragraph  designations.  A 
commenter  stated  that  paragraph  (a)(1) 
should  not  be  a  compatibility  category 
H&S  issue.  Another  commenter  stated 
that  paragraph  (a)(4)  should  be  a 
compatibility  category  H&S  issue,  but 
that  the  designation  is  inconsistent  with 
the  requirements  for  fixed  facilities. 
(Note:  Fixed  facilities  have  to  conduct 
surveys  only  for  procedures  requiring  a 
written  directive  (§  35.70)). 

Response.  The  Agreement  State 
representatives  informed  the  N"RC  staff 
that  not  all  Agreement  States  authorize 
mobile  services  and  that  there  are  a 
number  of  additional  State  professional 
and  technical  licensing  issues  which 
complicate  this  activity.  The  medical 
use  of  byproduct  material  (diagnostic  or 
therapeutic)  as  a  mobile  service  has 
been  designated  a  compatibility 
category  D  for  all  Agreement  States  (not 
required  for  compatibility)  and  category 
H&S  for  those  Agreement  States  which 
authorize  mobile  services.  This 
designation  H&S  assists  in  establishing 
a  minimum  level  of  safety  for  the 
medical  use  of  agreement  materials  by 
reducing  the  likelihood  of  a  medical 
event  and  worker  overexposure. 

The  NRC  agrees  with  tne  specific 
comments  on  paragraphs  (a)(1)  and 
(a)(4).  The  compatibility  categories  were 
revised  from  H&S  to  D  in  these  sections. 

Section  35.92.  Decay-In-Storage 

Comment.  A  commenter  stated  that 
this  section  should  not  be  a 
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compatibility  category  H&S  issue.  The 
failure  scenario  is  in  error  in  that  it 
assumes  waste  would  be  placed  in 
ordinary  trash  if  storage  of  isotopes  with 
longer  or  shorter  half-lives  were 
permitted.  Permitting  decay-in-storage 
does  not  mean  material  that  has  not 
decayed  would  be  placed  in  ordinary 
trash. 

Response.  This  section  is  a 
compatibility  category  D  for  those  States 
that  choose  not  to  allow  the  decay-in- 
storage  option.  For  States  allowing  this 
option,  the  compatibility  category  is 
H&S.  The  two  or  fewer  failure  test 
scenario  was  reworded  to  better  reflect 
the  importance  of  the  H&S  assignment 
for  this  requirement. 

Sections  35.100.  Use  of  Unsealed 
Byproduct  Material  for  Uptake,  Dilution, 
and  Excretion  Studies  for  Which  a 
Written  Directive  Is  Not  Required  and 
35.200,  Use  of  Unsealed  Byproduct 
Material  for  Imaging  and  Localization 
Studies  for  Which  a  Written  Directive  Is 
Not  Required 

Comment.  A  commenter  questioned 
the  assignment  of  a  compatibility 
category  H&S  to  §§  35.100  and  35.200 
because  they  are  very  low  risk 
procedures. 

Response.  Both  requirements  meet  the 
two  or  fewer  failure  test  scenario 
detailed  in  Management  Directive  5.9 
for  the  assignment  of  compatibility 
category  H&S.  These  provisions  assist  in 
establishing  a  minimum  level  of  safety 
in  the  medical  use  of  agreement 
materials  by  reducing  the  likelihood  of 
a  medical  event. 

Section  35.390,  Training  for  Use  of 
Unsealed  Byproduct  Material  for  Which 
a  Written  Directive  Is  Required 

Comment.  A  commenter  believed  that 
Agreement  States  should  have  the 
option  of  adopting  higher  standards  for 
training  even  if  it  means  the  state  would 
become  "incompatible." 

Response.  A  compatibility  category  B 
was  assigned  to  this  requirement,  as 
well  as  all  of  the  other  training  and 
experience  requirements  in  Part  35.  This 
ensures  that  the  training  and  experience 
requirements  for  the  medical  use  of 
byproduct  material  are  consistent 
between  NRC  and  the  Agreement  States. 

Section  35.432.  Calibration 
Measurements  of  Brachytherapy  Sealed 
Sources 

Comment.  A  commenter  stated  that 
this  requirement  should  not  be  a 
compatibility  category  C. 

Response.  This  requirement  was 
assigned  a  compatibility  category  H&S 
which  provides  a  minimum  level  of 
safety  for  the  medical  use  of  agreement 


materials  by  reducing  the  likelihood  of 
a  medical  event. 

Section  35.604,  Surveys  of  Patients  and 
Human  Research  Subjects  Treated  With 
a  Remote  Afterloader  Unit 

Comment.  A  commenter  stated  that 
the  requirement  for  after  implant 
surveys  is  not  appropriate  for  a 
compatibility  category  C,  since  it  is  a 
Part  20  requirement. 

Response.  The  NRC  agrees  with  this 
comment  and  has  changed  the 
requirement  to  a  compatibility  category 
H&S. 

Sections  35.610,  Safety  Procedures  and 
Instructions  for  Remote  Afterloader 
Units,  Teletherapy  Units,  and  Gamma 
Stereotactic  Radiosurgery  Units 

Comment. A  commenter  stated  that 
§  35.610  should  be  compatibility 
category  C.  as  there  can  be  other  ways 
of  meeting  the  essential  objectives. 

Response.  Section  35.610  meets  the 
two  or  fewer  failure  test  criteria  for  the 
assignment  of  compatibility  category 
H&S.  This  designation  assists  in 
establishing  a  minimum  level  of  safety 
for  the  medical  use  of  agreement 
materials  by  reducing  the  likelihood  of 
a  medical  event  and  worker 
overexposure. 

Section  35.615,  Safety  Precautions  for 
Remote  Afterloader  Units,  Teletherapy 
Units,  and  Gamma  Stereotactic 
Radiosurgery  Units 

Comment.  A  commenter  stated  that 
§  35.615  should  be  compatibility 
category  C,  as  there  can  be  other  ways 
of  meeting  the  essential  objectives. 

Response.  Section  35.615  meets  the 
two  or  fewer  failure  test  criteria  for  the 
assignment  of  compatibility  category 
H&S.  This  designation  assists  in 
establishing  a  minimum  level  of  safety 
for  the  medical  use  of  agreement 
materials  by  reducing  the  likelihood  of 
a  medical  event  and  worker 
overexposure. 

General  Comments  on  Training 

Comment.  A  commenter  stated  that 
when  the  Part  35  rulemaking  becomes 
effective,  Agreement  States  that  have 
more  strict  training  and  experience 
requirements  for  non-board  certified 
physicians  will  not  be  able  to  accept 
individuals  who  have  met  the  less 
restrictive  requirements  needed  to 
become  AUs  on  NfRC  licenses  as 
authorized. 

Response.  When  the  final  Part  35 
becomes  effective,  the  Agreement  States 
will  have  up  to  3  years  to  adopt 
compatible  regulations.  The  training 
and  experience  criteria  for  physicians  is 
a  compatibility  category  B  which  mealis 


that  the  requirement  has  significant 
direct  transboundary  implications. 
Agreement  States'  requirements  should 
be  essentially  identical  to  those  of  the 
NRC  so  that  there  are  consistent  training 
and  experience  requirements  for  the 
medical  use  of  byproduct  material.  Non- 
board  certified  physicians  will  continue 
to  be  afforded  the  opportunity  to  present 
alternate  credentials  on  a  case-by-case 
basis. 

V.  Summary  of  Changes  Made  Between 
the  Current  Part  35  and  the  Revised 
Part  35 

Subpart  A,  General  Information, 
contains  general  information  regarding 
medical  use  of  byproduct  material. 

Section  35.1,  Purpose  and  scope,  was 
amended  to  specify  that  Part  35 
provides  for  the  radiation  safety  of 
workers,  the  general  public,  patients, 
and  human  research  subjects.  The  NRC 
included  the  phrase  "patients,  and 
human  research  subjects"  to  make  it 
clear  that  the  provisions  of  this  rule 
apply  to  the  radiation  safety  of  those 
individuals.  This  addition  is  consistent 
with  the  revision  of  the  Medical  Use 
Policy  Statement  that  was  published  in 
the  Federal  Register  on  August  3,  2000 
(65  FR  47654).  We  also  added  a 
reference  to  Part  171,  "Annual  Fees  for 
Reactor  Operating  Licenses,  and  Fuel 
Cycle  Licenses  and  Materials  Licenses, 
Including  Holders  of  Certificates  of 
Compliance,  Registrations,  and  Quality 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  By 
NRC."  This  change  makes  it  clear  that 
the  provisions  in  Part  171  apply  to 
medical  licensees. 

Section  35.2,  Definitions,  was 
amended.  The  NRC  either  deleted, 
revised,  or  added  specific  definitions 
based  on  the  use  of  the  terms  within 
Part  35.  Each  category  of  action  is 
discussed  separately. 

Deleted  Definitions 

The  NRC  deleted  the  following  terms 
because  they  do  not  appear  in  the  final 
rule:  as  low  as  is  reasonably  achievable 
(ALARA),  dental  use,  diagnostic  clinical 
procedures  manual,  ministerial  change, 
misadministration,  podiatric  use, 
recordable  event,  and  teletherapy 
physicist. 

Revised  Definitions 

The  NRC  revised  the  definitions  of 
address  of  use  and  area  of  use  to  clarify 
that  they  also  include  the  building 
where  byproduct  material  is  prepared 
for  use.  This  recognizes  that  licensees 
not  only  receive,  use,  and  store 
byproduct  material,  but,  in  the  case  of 
medical  licensees,  they  may  also 
prepare  the  material  for  use. 
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The  NRC  revised  the  definition  for 
authorized  nuclear  pharmacist  (AMP)  to 
eliminate  the  specific  board 
certifications  by  name  and  to  refer  to  the 
specific  section(s]  in  Part  35  containing 
the  requirements  the  individual  must 
meet  to  be  considered  an  ANP.  We 
deleted  the  reference  to  the  specific 
board  certifications  because  the 
regulatory  text  in  Part  35  no  longer 
incorporates  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements.  In  place  of  listing  the 
boards,  the  final  rule  provides  for  NRC 
recognition  of  the  boards.  We  revised 
the  definition  of  ANP  to  include 
individuals  identified  as  ANPs  on  a 
specific  license  issued  by  the 
Commission  or  Agreement  State  that 
authorizes  medical  use  or  the  practice  of 
nuclear  pharmacy:  a  permit  issued  by  a 
Commission  master  material  licensee 
that  authorizes  medical  use  or  the 
practice  of  nuclear  pharmacy;  a  permit 
issued  by  a  Commission  or  Agreement 
State  broad  scope  medical  use  licensee 
that  authorizes  medical  use  or  the 
practice  of  nuclear  pharmacy:  or  a 
permit  issued  by  a  Commission  master 
material  license  broad  scope  medical 
use  permittee  that  authorizes  medical 
use  or  the  practice  of  nuclear  pharmacy. 
In  addition,  an  ANP  can  be  an 
individual  identified  as  an  authorized 
nuclear  pharmacist  by  a  commercial 
nuclear  pharmacy  which  has  been  given 
authorization  to  identif\'  authorized 
nuclear  pharmacists  or  an  individual 
designated  as  an  authorized  nuclear 
pharmacist  in  accordance  with 
§  32.72(b)(4). 

The  NRC  revised  the  definition  for  an 
authorized  user  (AU)  to  eliminate  the 
specific  board  certifications  by  name 
and  to  refer  to  the  specific  section(s)  in 
Part  35  containing  the  requirements  the 
individual  must  meet  to  be  considered 
or  an  AU.  We  deleted  the  reference  to 
the  specific  board  certifications  because 
the  regulatory  text  in  Part  35  no  longer 
incorporates  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements.  In  place  of  listing  the 
boards,  the  final  rule  provides  for  NRC 
recognition  of  the  boards.  We  revised 
the  definition  of  AU  to  include 
individuals  identified  as  AUs  on  a 
Commission  or  Agreement  State  license 
that  authorizes  the  medical  use  of 
byproduct  material;  a  permit  issued  by 
a  Commission  master  material  licensee 
that  is  authorized  to  permit  the  medical 
use  of  byproduct  material;  a  permit 
issued  by  a  Commission  or  Agreement 
State  specific  licensee  of  broad  scope 
that  is  authorized  to  permit  the  medical 


use  of  byproduct  material;  or  a  permit 
issued  bv  a  Commission  master  material 
license  broad  scope  permittee  that  is 
authorized  to  permit  the  medical  use  of 
byproduct  material. 

"  The  NRC  revised  the  definition  for  a 
brach\iherapy  source  to  acknowledge 
current  practices  within  the  radiation 
oncology  field.  In  addition,  we  deleted 
the  word  "sealed"  from  the  definition  to 
include  sources  that  do  not  meet  the 
definition  of  "sealed  source."  i.e.. 
radioactive  plated,  embedded,  and 
activated  sources. 

The  NRC  revised  the  definition  of 
management  to  recognize  an  individual 
having  the  authority  to  manage,  direct, 
or  administer  the  licensee's  activities 
who  may  not  have  the  title  of  Chief 
Executive  Officer. 

The  NRC  amended  the  definition  of 
medical  use  to  replace  the  word 
"therefrom"  with  the  phrase  "from 
byproduct  material"  because  the 
regulations  in  Part  35  apply  only  to  the 
medical  use  of  byproduct  material. 

The  NRC  replaced  the  definition  of 
mobile  nuclear  medicine  ser\'ice  with  a 
definition  for  mobile  medical  semce 
because  it  is  a  broader  term  that 
encompasses  all  modalities  that  could 
be  performed  by  a  mobile  medical 
service. 

The  NRC  revised  the  definition  of 
output  to  refer  to  the  exposure  rate  or 
dose  rate  coming  from  a  brachytherapy 
source,  remote  afterloader.  or  gamma 
stereotactic  radiosurgery  unit.  The 
current  rule  only  addresses  the  output 
from  a  teletherapy  unit. 

The  NRC  revised  the  definitions  of 
prescribed  dosage  and  prescribed  dose. 
As  modified,  the  definition  of 
prescribed  dosage  allows  the  AU  to 
prescribe  a  range  of  activity,  without 
reference  to  the  diagnostic  clinical 
procedures  manual.  The  term  unsealed 
byproduct  material  in  this  definition 
replaces  the  term  radiopharmaceutical. 
We  added  a  reference  to  remote 
afterloaders  to  the  definition  of 
prescribed  dose. 

The  NRC  revised  the  definition  of 
Radiation  Safety  Officer  (RSO)  to 
include  a  reference  to  the  specific 
requirements  an  individual  must  meet 
in  order  to  be  authorized  as  an  RSO. 
This  change  makes  the  definition  of 
RSO  consistent  with  the  definitions  of 
ANP,  AU,  and  authorized  medical 
physicist  (AMP).  We  also  amended  the 
definition  to  state  that  an  RSO  could 
also  be  an  individual  identified  on  a 
specific  medical  use  license  issued  by 
the  Commission  or  Agreement  State 
license  or  a  permit  issued  by  a 
Commission  master  material  licensee. 

The  NRC  revised  the  definition  of 
written  directive  to  delete  the  provisions 


for  the  date  the  directive  was  signed,  the 
signature  of  the  AU  before 
administration  of  any  byproduct 
material  or  radiation  from  byproduct 
material  to  a  specific  patient  or  human 
research  subject,  and  the  specific 
information  that  must  be  included  in 
written  directives.  These  provisions 
were  considered  to  be  substantive 
requirements  and  were  moved  to 
§  35.40,  Written  directives. 

New  Definitions 

The  NRC  added  the  following 
definitions  either  because  they  are  used 
in  the  final  Part  35  or  the  stakeholders 
asked  that  definitions  of  the  terms  be 
added  to  help  clarif\-  regulaton'  text. 
Definitions  were  added  for  the  following 
terms:  authorized  medical  physicist, 
brachytherapy.  client's  address,  high 
dose-rate  remote  afterloader.  low  dose- 
rate  remote  afterloader.  manual 
brachytherapy,  medical  event,  medium 
dose-rate  remote  afterloader.  patient 
intervention,  preceptor,  pulsed  dose- 
rate  remote  afterloader.  Sealed  Source 
and  Device  Registry,  stereotactic 
radiosurgery,  structured  educational 
program,  teletherapy,  temporary'  job  site, 
therapeutic  dosage,  therapeutic  dose, 
treatment  site,  type  of  use.  and  unit 
dosage. 

The  NRC  amended  §  35.5. 
Maintenance  of  records,  to  insert  "and" 
in  the  current  phrase  "drawings  and 
specifications." 

The  .NRC  amended  the  title  of  §  35,6 
to  read  Provisions  for  the  protection  of 
human  research  subjects.  We  also 
restructured  this  section  to  make  it 
easier  to  read.  We  added  an 
introductory  paragraph  to  make  it  clear 
that  research  permitted  under  §  35.6 
may  only  be  performed  using  byproduct 
material  that  is  already  authorized  for 
medical  use  by  the  license.  For  example, 
if  a  licensee  is  authorized  to  use 
byproduct  material  for  medical  use 
under  §§  35.100.  35.200.  and  35  300  and 
Cs-137  for  calibration  of  survey 
instruments,  it  cannot  conduct  medical 
research  using  the  Cs-137  source. 
However,  the  same  licensee  can  conduct 
research  using  materials  authorized 
under  §§  35.100,  35.200.  or  35.300 

We  added  paragraph  (d)  to  codify  the 
Commission's  intent  that  §  35.6  does  not 
relieve  licensees  from  complying  with 
other  provisions  in  Part  35  and  that  all 
relevant  radiation  safety  provisions  of 
Part  35  are  applicable  to  research 
involving  human  subjects.  This  position 
is  further  discussed  in  the  regulatory 
histor>'  of  §  35.6.  For  further  information 
on  this  issue,  see  the  Federal  Register 
of  December  2,  1994  (59  FR  61767). 
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The  NRC  made  no  changes  in  §  35.7, 
FDA.  other  Federal,  and  State 
requirements. 

The  NRC  amended  §  35.8,  Information 
collection  requirements;  0MB  approval, 
to  reflect  the  renumbering  of  some 
sections  within  the  rule  and  the 
additional  recordkeeping  and  reporting 
sections  which  are  in  separate  subparts 
in  the  new  rule. 

Section  35.10,  Implementation,  is  a 
new  section  that  discusses  the 
provisions  for  implementing  the  final 
rule.  A  detailed  discussion  of  the 
implementation  provisions  can  be  found 
in  Section  IX  of  the  SUPPLEMENTARY 
INFORMATION.  This  section  replaces  the 
current  §  35.999,  Resolution  of 
conflicting  requirements  during 
transition  period. 

The  NRC  revised  §  35.11,  License 
required.  Paragraph  (a)  was  revised  to 
state  more  clearly  that  a  person  may 
manufacture,  produce,  acquire,  receive, 
possess,  prepare,  use,  or  transfer 
byproduct  material  for  medical  use  only 
in  accordance  with  a  specific  license 
issued  by  the  Commission  or  an 
Agreement  State  or  as  allowed  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  We  added  "prepare"  to 
recognize  that  medical  use  licensees 
may  also  prepare  the  byproduct  material 
for  use  and  need  a  license  to  do  so.  We 
amended  paragraphs  (b)(1)  and  (b)(2)  to 
reflect  that  the  requirements  for 
supervision  in  the  current  §  35.25  were 
replaced  bv  the  requirements  in  the 
final  §  35.27. 

The  NRC  revised  §  35.12,  Application 
for  license,  amendment,  or  renewal. 

We  revised  paragraph  (a)  to  state  that 
any  application  for  a  license, 
amendment,  or  renewal  must  be  signed 
by  the  applicant's  or  licensee's 
management.  The  current  rule  indicates 
that  any  person  may  apply  if  the 
application  is  for  medical  use  not  sited 
in  a  medical  institution  and  that  only 
management  may  apply  for  a  license  if 
the  application  is  for  use  in  a  medical 
institution.  We  believe  it  is  important 
that  management  apply  for  a  license, 
regardless  of  where  the  byproduct 
material  is  used,  because  SlRC  holds  the 
licensee  responsible  for  any  actions  of 
its  employees. 

We  revised  paragraph  (b)  to  address 
license  applications  for  uses  authorized 
under  §§  35.600  and  35.1000.  Therefore, 
the  current  paragraph  (c)  was  no  longer 
needed  and  was  deleted.  We  no  longer 
require  licensees  to  have  separate 
licenses  for  teletherapy  or  gamma 
stereotactic  radiosurgery  units.  In 
addition,  paragraph  (b)  lists  the  items 
that  must  be  submitted  to  NRC  in 
support  of  a  license  application.  The 
new  paragraph  (c)  provides  a  list  of  the 


items  that  must  be  submitted  to  NRC  in 
support  of  a  license  amendment.  The 
lists  in  paragraphs  (b)  and  (c)  codify 
existing  licensing  practices.  Finally,  we 
amended  paragraphs  (b)  and  (c)  to 
delete  the  reference  to  the  regulatory 
guides.  Guidance  for  completing  an 
application  is  in  NUREG-1556.  Vol.  9 
(draft).  "Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
Guidance  About  Medical  Use  Licenses." 
NUREG-1556.  Vol  9  (draft),  is  available 
for  inspection  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC. 

We  deleted  the  statement  in  the 
current  paragraph  (d)  that  referenced 
where  to  find  copies  of  regulatory 
guides,  application  forms,  or  where  to 
submit  an  application  or  an  amendment 
request.  This  information  is  not  needed 
in  the  regulation.  The  new  paragraph  (d) 
addresses  applications  for  medical  use 
of  byproduct  material  as  described  in 
§  35.1000,  i.e.  applications  that  are  not 
specifically  included  in  Subparts  D 
through  H  of  the  final  rule  and  are 
referred  to  as  "emerging  technologies," 
The  current  rule  does  not  address 
emerging  technologies.  Therefore,  it 
does  not  provide  for  efficient  licensing 
of  emerging  technologies.  Paragraph 
(d)(1)  provides  a  list  of  the  additional 
information  needed  by  NRC  to  approve 
a  license  or  license  amendment  for  a  use 
not  specifically  addressed  in  Subparts  D 
through  H  of  the  new  nUe.  This 
additional  submittal  will  provide  NRC 
with  information  on  the  radiation  safety 
aspects  of  the  specific  medical  use  of 
the  material.  Applicants  for  uses  under 
§  35.1000  must  also  submit  the 
information  required  by  paragraph  (b) 
and  (c)  of  this  section. 

The  NRC  revised  §  35.13,  License 
amendments.  We  revised  paragraph  (a) 
to  clarify  that  a  licensee  must  apply  for 
a  license  amendment  before  it 
"prepares"  byproduct  material  for  a 
type  of  use  that  is  not  authorized  on  the 
licensee's  current  license.  Paragraph  (a) 
was  also  changed  to  reference  "type  of 
use"  rather  than  "clinical  procedure." 
In  addition,  paragraph  (a)  was  expanded 
to  include  AUs,  AMPs,  and  ANPs 
identified  on  a  permit  issued  by  a 
Commission  master  material  licensee 
that  is  authorized  to  permit  the  use  of 
byproduct  material  in  medical  use  or  in 
the  practice  of  nuclear  pharmacy  or  by 
a  commercial  nuclear  pharmacy  that  has 
been  given  authorization  to  identify 
authorized  nuclear  pharmacists.  The 
term  "type  of  use"  is  defined  in  Part  35 
and  is  more  appropriate  for  use  in  this 
requirement.  We  added  the  reference  to 
an  AMP  to  paragraph  (b).  A  medical  use 
licensee  is  no  longer  required  to  amend 
its  license  before  allowing  anyone  to 


work  as  an  AMP  if  that  individual  meets 
the  training  and  experience 
requirements  in  §  35.51(a),  and  the 
training  and  experience  requirements 
were  met  within  the  7  years  preceding 
the  date  of  the  application  in 
accordance  with  §  35.59.  In  addition, 
paragraphs  (a)  and  (b)  were  reworded  to 
indicate  clearly  the  subject  of  each 
paragraph. 

In  paragraph  (c),  we  deleted  the 
requirement  for  a  licensee  to  apply  for 
a  license  amendment  if  the  teletherapy 
physicist  changes,  provided  the 
individual  meets  the  requirements  in 
§§  35.51(a)  and  35.59.  This  change  is 
consistent  with  licensing  requirements 
for  AUs  and  ANPs.  Additionally,  in  the 
revised  §  35.24(c).  the  Commission 
recognizes  that  unusual  conditions  may 
arise  when  the  RSO  leaves  a  licensee 
with  little  to  no  advance  warning.  In 
this  event,  the  licensee  may  want  to 
consider  using  an  AU  or  other 
individual  qualified  to  be  an  RSO  to  fill 
the  position,  pending  appointment  of  a 
new  RSO.  Under  these  conditions,  the 
licensee  must  move  expeditiously  to 
permanently  fill  the  position  of  RSO 
and  should  contact  the  appropriate  NRC 
regional  office  and  explain  the  situation. 

We  revised  paragraph  (d)  to  require 
the  licensee  to  apply  for  and  receive  a 
license  amendment  before  it  receives 
byproduct  material  in  excess  of  the 
amount  or  in  a  different  form  or  it 
receives  a  different  radionuclide  than  is 
authorized  on  the  license.  This  change 
clarifies  that  the  requirement  is  tied  to 
a  licensee's  authorization  to  possess,  not 
order,  byproduct  material  and  to  clarify 
when  an  amendment  is  needed.  For 
example,  if  a  license  authorizes 
possession  of  any  byproduct  material 
identified  in  §§35.100,  35.200,  and 
35.300,  in  any  chemical  and/or  physical 
form,  a  licensee  woidd  be  required  to 
obtain  a  license  amendment  if  it  wanted 
to  possess  sealed  sources  for  manual 
brachytherapy  (§  35.400).  This  same 
licensee  would  not  need  to  ameild  its 
license  if  it  wanted  to  use  sodium 
iodide  1-131  for  thyroid  carcinoma 
because  that  use  is  authorized  by 
§  35.300.  Further,  an  amendment  would 
not  be  required  if  the  licensee  wanted  to 
use  Tc-99m  labeled  methylene 
diphosphonate  (MDP)  rather  than  Tc- 
99m  labeled  sestamibi  because  the  use 
is  authorized  by  §  35.200. 

To  reduce  regulatory  burden,  we 
deleted  the  requirement  in  paragraph  (e) 
for  a  licensee  to  apply  for  a  license 
amendment  if  there  is  a  change  in  the 
areas  where  byproduct  material  is  used 
under  either  §  35.100  or  §  35.200.  hi 
addition,  the  requirement  in  the  current 
paragraph  (e)  for  a  licensee  to  apply  for 
an  amendment  before  it  changes  the 


Federal  Register /Vol.  67,  No.  79/ Wednesday.  April  24,  2002 /Rules  and  Regulations  20343 


address(es)  of  use  identified  in  the 
application  or  on  the  license  was  moved 
to  the  final  paragraph  (f). 

We  added  a  new  paragraph  (g)  that 
requires  a  licensee  to  apply  for  a  license 
amendment  if  it  revises  the  procedures 
that  must  be  submitted  in  accordance 
with  §  35.12(b)(2).  where  the  revision 
reduces  radiation  safety.  This  applies  to 
procedures  required  by  §§  35.610, 
35.642,  35.643,  and  35.645,  as 
applicable. 

The  NRC  revised  §35.14, 
Notifications.  Paragraph  (a)  was  revised 
to  include  a  requirement  for  the  licensee 
to  notif\'  NRC  no  later  than  30  days  after 
the  date  the  licensee  permits  an 
individual  to  work  as  an  AMP  under 
§  35.13(b),  which  is  comparable  to  the 
notification  requirements  for  AUs  or 
ANPs.  This  change  was  needed  because 
we  would  like  to  be  notified  when  an 
AMP  who  has  been  approved  by  the 
licensee  begins  work.  (Reference  change 
made  to  §  35.13(b)).  We  revised 
paragraph  (b)  to  require  that  the  licensee 
notifv'  NRC  when  an  AMP  permanently 
discontinues  performance  of  duties 
under  the  license  and  to  require  that  a 
licensee  notify  NRC  when  the  licensee 
changes  its  name.  This  provision 
applies  only  if  there  is  no  change  in 
ownership,  as  described  in  §  30.34  of 
this  chapter.  If  there  is  a  change  in 
ownership,  the  licensee  must  take 
appropriate  action  to  have  its  license 
amended  before  the  transfer  occurs.  We 
also  added  a  requirement  to  paragraph 
(b)  for  a  licensee  to  notif\'  NRC  of  any 
changes  in  areas  where  byproduct 
material  is  used  in  accordance  with 
either  §  35.100  or  §  35.200.  These 
revisions  to  the  requirements  for 
notifications  were  warranted  because  of 
the  associated  revisions  to  the 
requirements  for  license  amendments  in 
§35.13. 

The  NRC  amended  §35,15, 
Exemptions  regarding  Type  A  specific 
licenses  of  broad  scope,  to  add  the  term 
"authorized  medical  physicist"  to 
paragraph  (e).  This  change  is  needed 
because,  under  the  revised  requirements 
in  §  35.13,  broad  scope  licensees  have 
the  authority  to  appoint  AUs,  ANPs,  or 
AMPs  without  applying  for  a  license 
amendment  if  the  individuals  meet  the 
approved  criteria  in  Subparts  B  and  D 
through  H. 

We  added  a  new  paragraph  (f)  to 
exempt  broad  scope  licensees  from 
§  35.14(b)(4),  which  requires  licensees 
to  notify  NRC  if  there  have  been  any 
changes  in  the  areas  where  byproduct 
material  is  used  in  accordance  with 
either  §  35,100  or  §  35.200.  This 
provision  for  exemptions  is  consistent 
with  the  current  exemption  these 
licensees  have  from  applying  for  a 


license  amendment  before  they  add  to 
or  change  the  areas  of  use  identified  in 
the  application  or  on  the  license. 

We  added  a  new  paragraph  (g)  to  also 
exempt  these  broad  scope  licensees 
from  §  35.49(a).  This  change  codifies  an 
exemption  currently  provided  to  these 
licensees  through  a  standard  license 
condition.  NRC's  medical  use  licensees 
with  a  Tvpe  A  specific  license  of  broad 
scope  currently  receive  a  standard 
license  condition  that  exempts  the 
licensee  from  only  receiving  sealed 
sources  or  devices  manufactured  from 
licensees  with  medical  distribution 
licenses  issued  in  accordance  with 
§  32.74.  This  change  replaces  the  license 
condition. 

The  NRC  revised  §  35.18,  License 
issuance.  Paragraph  (a)  lists  the 
conditions  that  must  be  met  in  order  for 
the  Commission  to  issue  a  license.  We 
added  requirements  for  a  mobile 
medical  service  license  as  paragraph  (b). 
The  NRC  will  issue  a  license  for  mobile 
medical  service  if  the  applicant  meets 
the  requirements  specified  in  paragraph 
(a)  of  the  section  and  if  the  individual 
or  human  research  subject  to  whom  the 
applicant  administers  byproduct 
material,  or  radiation  from  byproduct 
material,  may  be  released  following 
treatment  in  accordance  with  §  35.75. 
The  later  provision  is  necessary  because 
mobile  medical  service  licensees  do  not 
have  the  capability  of  controlling 
individuals  who  cannot  be  released 
under  §35.75. 

The  NRC  amended  §  35.19,  Specific 
exemptions,  to  delete  the  statement  that 
the  Commission  will  review  requests  for 
exemptions  from  training  and 
experience  requirements  with  the 
assistance  of  its  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUl). 
This  statement  is  a  matter  of 
Commission  policy  rather  than  a 
regulator\'  requirement. 

Subpart  B,  General  Administrative 
Requirements,  contains  the  general 
administrative  requirements  regarding 
medical  use  of  bvproduct  material. 

The  NRC  deleted  the  current  §  35,20. 
ALARA  program.  ALARA  is  discussed 
in  §  20.1101,  Radiation  protection 
programs,  and  medical  licensees  must 
comply  with  the  requirements  of  that 
section.  That  section  requires,  in  part, 
that  a  licensee  develop,  document,  and 
implement  a  radiation  protection 
program  and  use.  to  the  extent 
practicable,  procedures  and  engineering 
controls  to  achieve  occupational  doses 
and  doses  to  members  of  the  public 
ALARA.  Therefore,  we  do  not  believe 
that  the  current  §  35.20  is  needed  in 
light  of  the  requirements  in  §20.1101.  A 
medical  use  licensee  should  have 
flexibility  in  developing,  maintaining, 


and  implementing  a  radiation  protection 
program  that  meets  the  requirements  of 
Part  20. 

The  NRC  deleted  the  current  §  35.21. 
Radiation  Safety  Officer.  The 
requirements  in  paragraph  (a)  were 
moved  to  §  35.24.  The  list  of  the  RSO's 
duties  in  paragraph  (b)  was  deleted 
because  it  is  overly  prescriptive  and  in 
some  cases  overlaps  with  the 
requirements  in  §  20.1101   We  believe 
that  the  licensee  should  have  flexibility 
in  developing,  maintaming.  and 
implementing  its  radiation  protection 
program,  including  establishing  the 
RSO's  duties. 

The  NRC  deleted  the  current  §  35.22. 
Radiation  Safety  Committee.  The  issue 
of  whether  the  NRC  should  require  a 
Radiation  Safety  Committee  (RSC)  was 
identified  as  a  cross-cutting  issue. 
Therefore,  this  issue  was  discussed  at 
public  meetings  throughout  the 
rulemaking  process.  Comments  received 
on  this  topic  are  discussed  in  Section  III 
of  the  SUPPLEMENTARY  INFORMATION.  The 
basic  requirement  for  certain  medical 
licensees  to  have  an  RSC  to  oversee  all 
uses  of  byproduct  material  permitted  by 
the  license  was  moved  to  §  35.24. 
However,  the  requirement  was  modified 
so  that  only  licensees  that  are 
authorized  for  two  or  more  different 
types  of  uses  of  byproduct  material 
under  Subparts  E.  F  and  H.  or  two  or 
more  tvpes  of  units  under  Subpart  H. 
are  required  to  establish  an  RSC,  Several 
other  requirements  that  are  currently  m 
§  35.22  were  also  moved  to  §  35.24  and 
are  discussed  under  that  section. 
However,  most  of  the  requirements  that 
are  currently  in  §  35.22  have  been 
deleted  to  provide  licensees  with  more 
flexibility  in  how  they  use  the 
Committee  to  oversee  the  radiation 
safety  aspects  of  the  medical  use  of 
bvproduct  material. 

'  The  NRC  deleted  the  current  §  35.23. 
Statements  of  authority  and 
responsibilities.  The  requirements  in 
this  section,  with  some  modifications, 
were  moved  to  §  35.24. 

The  NRC  added  a  new  §  35.24. 
Authority  and  responsibilities  for  the 
radiation  protection  program  A  number 
of  the  current,  prescriptive  requirements 
associated  with  the  radiation  protection 
program  have  been  deleted  to  provide 
licensees  more  flexibility  in  achieving 
the  objective  of  radiation  safety. 
Paragraph  (a)  requires  licensee 
management  to  approve,  in  wTiting. 
licensing  actions;  individuals  before 
allowing  them  to  work  as  an  AU,  ANT. 
or  AMP;  and  radiation  protection 
program  changes  that  do  not  require  a 
license  amendment  and  are  permitted 
under  §  35.26.  We  believe  that  licensee 
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management  should  be  responsible  for 
these  approvals  as  part  of  their  overall 
responsibility  for  the  radiation 
protection  program.  This  is  a  change 
from  the  current  §  35.22,  which  gives 
the  RSC  the  responsibility  for  two  of 
these  approvals:  approval  of  individuals 
before  allowing  them  to  work  as  an 
RSO,  AU,  ANP.  or  AMP:  and  approval 
of  radiation  protection  program  changes 
that  do  not  require  a  license 
amendment. 

The  requirement  in  paragraph  (b)  to 
.appoint  an  RSO  is  currently  in  §  35.21. 
Paragraph  (b)  also  includes  a  new 
requirement  that  the  RSO  agree,  in 
writing,  to  be  responsible  for 
implementing  the  radiation  protection 
program.  The  requirements  in 
paragraphs  (e)  and  (g).  associated  with 
the  authorities,  duties,  and 
responsibilities  of  the  RSO,  are  similar 
to  the  requirements  in  the  current 
§35.23. 

Paragraph  (c)  includes  a  new 
provision  that  allows  a  licensee  to  have 
a  temporary  RSO  for  up  to  60  days  a 
year  if  the  individual  is  qualified  to  be 
an  RSO  under  §§  35.50  and  35.59  and  if 
the  licensee  meets  the  requirements  for 
RSOs  in  paragraphs  (b).  (e),  (g).  and  (h) 
of  this  section.  We  added  this  new 
provision  so  that  licensees  can  appoint 
someone  to  fulfill  the  duties  and 
responsibilities  of  the  RSO  in  a  timely 
manner,  following  the  sudden  departure 
of  the  permanent  RSO  named  on  the 
license.  Licensees  are  required  by 
§  35.14{b)  to  notify  the  Commission  in 
writing  no  later  than  30  days  after  an 
RSO  permanently  discontinues 
performance  of  duties  under  the  license. 

Paragraph  (d)  allows  a  licensee  to 
simultaneously  appoint  more  than  one 
temporary  RSO,  if  needed,  to  ensure 
that  the  licensee  has  an  individual  that 
is  qualified  to  be  an  RSO  for  each  of  the 
different  types  and  uses  of  byproduct 
material  permitted  by  the  license. 

Paragraph  (f)  contains  a  requirement 
for  certain  medical  licensees  to  have  an 
RSC  to  oversee  all  the  uses  of  byproduct 
material  permitted  by  the  license.  We 
modified  the  current  requirement  in 
§  35.22  so  that  only  licensees  that  are 
authorized  for  two  or  more  different 
types  of  uses  of  byproduct  material 
under  Subparts  E,  F,  and  H.  or  two  or 
more  types  of  units  under  Subpart  H, 
are  required  to  establish  an  RSC.  For 
example,  licensees  that  are  permitted  on 
their  license  to  use  therapeutic 
quantities  of  unsealed  byproduct 
material  (§  35.300)  and  manual 
brachytherapy  (§  35.400),  or  manual 
brachytherapy  (§  35.400)  and  low  dose- 
rate  remote  afterloaders  (§  35.600),  or 
teletherapy  (§  34.600)  and  gamma 
stereotactic  radiosurgery  (§  35.600) 


would  be  required  to  have  an  RSC. 
However,  we  believe  that  many  other 
medical  licensees  will  also  continue  to 
use  an  RSC  to  oversee  the  use  of 
byproduct  material.  Licensees  should 
note  that  the  requirement  for  an  RSC  is 
no  longer  limited  to  medical 
institutions,  which  means  that  it  now 
also  applies  to  free-standing  clinics. 

The  new  requirement  for  an  RSC  is 
much  less  prescriptive  than  the 
requirements  in  the  current  §  35.22.  For 
example,  paragraph  (f)  does  not  include 
the  list  of  administrative  requirements 
and  committee  tasks  that  are  specified 
in  the  current  rule.  However,  based  on 
public  comment,  we  have  specified  that 
the  membership  of  the  committee 
should  include  an  AU  of  each  type  of 
use  permitted  by  the  license,  the  RSO, 
a  representative  of  the  nursing  service, 
a  representative  of  management  who  is 
neither  an  AU  nor  an  RSO,  and  other 
members  the  licensee  considers 
appropriate. 

Paragraph  (h)  requires  that  the 
licensee  retain  a  record  of  management's 
approval  of  actions  in  paragraph  (a); 
written  acceptance  of  RSO  duties  as 
specified  in  paragraph  (b);  and  the 
duties,  responsibilities,  and  authority  of 
the  RSO  specified  in  paragraph  (e)  in 
accordance  with  §  35.2024,  Records  of 
authority  and  responsibilities  for 
radiation  protection  programs. 

The  NRC  deleted  the  current  §  35.25, 
Supervision.  The  requirements  in  this 
section,  with  some  modifications,  were 
moved  to  §  35.27.  The  requirements  in 
paragraphs  (a)(3)  and  (b)(3)  for  periodic 
reviews  of  the  work  of  supervised 
individuals  were  deleted  because  we 
believe  that  these  requirements  are  too 
prescriptive.  Licensees  should  have 
flexibility  in  how  they  evaluate 
supervised  individuals  because  they  are 
held  responsible  for  their  acts  and 
omissions. 

Section  35.26,  Radiation  protection 
program  changes,  is  a  new  section.  The 
requirements  in  this  section  are  similar 
to  the  requirements  in  the  current 
§  35.31,  which  was  deleted.  This  section 
allows  licensees  to  revise  their  radiation 
protection  programs  without 
Commission  approval  if  the  revision 
does  not  require  an  amendment  in 
accordance  with  §  35.13;  if  the  revision 
is  in  compliance  with  the  regulations 
and  license;  if  the  change  has  been 
reviewed  and  approved  by  the  RSO,  and 
reviewed  and  approved  in  writing  by 
licensee  management;  and  if  the  affected 
individuals  have  been  instructed  on  the 
revised  program  before  the  changes  are 
implemented.  This  requirement 
provides  licensees  with  flexibility  to 
manage  their  radiation  protection 
programs  and  clearly  defines  the 


situations  that  will  not  require 
Commission  approval  of  an  amendment 
to  their  license.  The  NRC  believes  that 
many  licensees  were  reluctant  to  make 
changes  to  their  current  program 
because  the  term  "ministerial  changes," 
as  defined  in  the  ciirrent  §  35.2  and  as 
used  in  the  current  §  35.31,  was  subject 
to  misinterpretation.  This  change  is 
intended  to  provide  clear  guidance  to 
licensees  on  when  they  can  revise  thefr 
radiation  protection  programs  without 
obtaining  Commission  approval. 

We  believe  that  it  is  important  to 
instruct  individuals  in  program  changes, 
including  those  permitted  under 
§  35.26,  before  they  are  implemented. 
This  instruction  may  be  provided  in 
writing  or  orally  and  may  be  conducted 
on  an  informal  or  formal  basis.  It  is  not 
necessary  to  document  that  this 
instruction  has  been  provided  to 
affected  parties,  because  these  changes 
should  not  reduce  radiation  safety.  At 
the  time  of  inspection,  NRC  inspectors 
may  question  whether  this  instruction 
was  provided. 

Section  35.27,  Supervision,  is  a  new 
section.  The  requirements  in  this 
section  are  similar  to  the  requirements 
in  the  current  §  35.25,  which  was 
deleted.  The  NRC  deleted  the 
requirement  to  instruct  individuals  in 
the  principles  of  radiation  safety  from 
paragraphs  (a)(1)  and  (b)(1).  This  type  of 
instruction  is  adequately  addressed  by 
§  19.12,  Instructions  to  workers,  of  this 
chapter.  We  also  amended  paragraphs 
(a)(1)  and  (b)(1)  to  require  that,  in 
addition  to  the  requirements  in  §  19.12, 
the  licensee  shall  instruct  supervised 
individuals  in  the  written  radiation 
protection  procedxues,  written  dfrective 
procedures,  regulations  of  this  chapter, 
and  license  conditions.  We  revised 
paragraph  (a)(2)  to  clarify  that  the 
instructions,  procedures,  regulations, 
and  license  conditions  that  supervised 
individuals  are  required  to  follow  are 
limited  in  this  part  to  those  involving 
the  medical  use  of  byproduct  material. 
We  deleted  paragraphs  (a)(3)  and  (b)(3) 
of  the  current  §  35.25  because  the 
licensee  should  have  flexibility  in 
evaluating  employee  performance.  We 
amended  paragraph  (b)(2)  to  require 
supervised  individuals  to  follow  the 
instructions  of  the  supervising  AU  or 
ANP  regarding  the  preparation  of 
byproduct  material  for  medical  use, 
written  radiation  protection  procedures, 
regulations  of  this  chapter,  and  license 
conditions.  The  statement  in  paragraph 
(c)  that  licensees  are  responsible  for  the 
acts  and  omissions  of  supervised 
individuals  is  similar  to  the  statement  in 
the  current  §  35.25(c). 

The  NRC  deleted  the  current  §  35.29, 
Administrative  requirements  that  apply 
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to  the  provision  of  mobile  service.  The 
conditions  for  the  Commission  to  issue 
a  mobile  medical  service  license  were 
moved  to  §35.18.  The  requirements  in 
paragraphs  (b)  and  (d)  were  moved  to 
§  35.80.  We  deleted  paragraph  (c) 
because  this  requirement,  which 
addressed  the  client's  responsibilities, 
was  viewed  as  being  overly  prescriptive. 
Mobile  medical  service  licensees  are 
required  to  comply  with  all  the 
provisions  of  the  license  that  authorize 
the  use,  possession,  and  transfer  of 
material. 

The  NRC  deleted  the  current  §  35.31. 
Radiation  safety  program  changes.  The 
requirements,  with  some  modifications, 
were  moved  to  §  35.26  so  that  all  the 
requirements  pertaining  to  management 
of  the  licensee's  radiation  protection 
program  appear  in  one  area  of  Subpart 
B. 

The  NRC  deleted  the  current  §  35.32. 
Quality  management  program.  The  issue 
of  whether  the  Commission  should 
continue  to  require  that  a  licensee 
develop,  implement,  and  maintain  a 
quality  management  program  was 
identified  as  a  cross-cutting  issue  and 
was  discussed  at  public  meetings 
throughout  the  rulemaking.  Comments 
received  on  this  topic  are  discussed  in 
Section  III  of  the  SUPPLEMENTARY 
INFORMATION.  Based  on  these  comments, 
the  Commission  deleted  the 
requirements  for  a  quality  management 
program.  However,  the  Commission 
believes  there  are  three  elements  of  the 
ciuxent  quality  management  program 
that  should  continue  to  be  addressed  in 
the  rule  for  certain  procedures: 
confirming  patient  identity,  requiring 
written  directives,  and  verifying  dose. 
The  requirements  for  these  three 
elements  are  in  §§  35.40  and  35.41. 
However,  we  believe  that  licensees  will 
continue  to  implement  other  elements 
of  the  current  quality  management 
program  as  part  of  the  "standard  of 
care"  in  medicine.  In  this  regard,  the 
Commission  acknowledges  that  other 
factors,  such  as  accreditation,  have 
resulted  in  medical  institutions 
adopting  programs  similar  to  those 
specified  in  the  current  rule. 

The  NRC  deleted  the  current  §  35.33, 
Notifications,  reports,  and  records  of 
misadministrations.  The  recordkeeping 
and  reporting  requirements  were  moved 
to  Subparts  L  and  M.  respectively. 

Section  35.40,  Written  directives,  is  a 
new  section.  This  section  contains 
requirements  for  the  preparation  of 
written  directives  that  are  similar  to  the 
requirements  in  the  current  §§35.2  and 
35.32.  Written  directives  are  no  longer 
required  for  administrations  of  sodium 
iodide  1-125  because  sodium  iodide  I- 
131  is  primarily  used  now.  Based  on 


public  comments  and  discussions  with 
the  ACMUI,  changes  were  made  in  the 
information  that  must  be  included  in 
written  directives.  For  gamma 
stereotactic  radiosurgery,  the 
requirements  for  target  coordinates, 
collimator  size,  plug  pattern,  and  total 
dose  have  been  deleted,  and 
requirements  for  total  dose,  treatment 
site,  and  values  for  the  target  coordinate 
settings  per  treatment  for  each 
anatomically  distinct  treatment  site 
have  been  added.  For  teletherapy,  the 
requirement  for  overall  treatment  period 
has  been  deleted  and  a  requirement  for 
number  of  fractions  has  been  added.  For 
high  dose-rate  remote  afterloading 
brachytherapy,  requirements  have  been 
added  for  the  dose  per  fraction  and  the 
number  of  fractions.  For  all  other 
brachytherapy.  before  implantation,  the 
requirements  for  number  of  sources  and 
source  strengths  have  been  deleted  and 
requirements  for  treatment  site  and  dose 
have  been  added;  and  after 
implantation,  but  before  completion  of 
the  procedure,  a  requirement  for  the 
number  of  sources  has  been  added. 
Licensees  should  refer  to  §  35.41  for  the 
requirements  for  procedures  for 
administrations  requiring  v^rritten 
directives. 

Section  35.41,  Procedures  for 
administrations  requiring  a  written 
directive,  is  a  new  section.  Paragraph  (a) 
of  this  section  requires  licensees  to 
develop,  implement,  and  maintain 
written  procedures  to  provide  high 
confidence  that,  before  each 
administration,  the  patient's  or  human 
research  subject's  identity  is  verified 
and  that  each  administration  is  in 
accordance  with  the  written  directive. 
The  specific  details  to  be  included  in 
the  written  directives  are  in  §  35.40. 
Paragraph  (b)  of  this  section  specifies 
the  items  that  must,  at  a  minimum,  be 
addressed  in  the  procedures.  The  items 
identified  in  §  35.41  are  viewed  by  the 
Commission  as  key  elements  of  a 
program  that  will  provide  high 
confidence  that  byproduct  material  will 
be  administered  as  directed  by  the  AU. 
However,  the  regulations  are  not 
prescriptive  about  how  these  objectives 
are  met.  allowing  licensees  the 
flexibility  to  develop  procedures  to  meet 
their  needs.  This  section  includes  no 
requirement  for  submittal  or  approval  of 
the  procedures,  as  was  previously 
required  by  the  quality  management 
rule.  The  recordkeeping  requirements 
for  this  section  are  in  §  35.2041,  Records 
for  procedures  for  administrations 
requiring  a  written  directive. 

The  NRC  retained  §  35.49,  Suppliers 
for  sealed  sources  or  devices  for  medical 
use  with  one  modification.  We  added  a 
new  paragraph  (b)  to  this  section  to 


permit  noncommercial  transfer  of  sealed 
sources  or  devices  for  medical  use 
between  Part  35  licensees  that  have  a 
license  to  possess  the  source  or  device. 
Currently,  licensees  must  obtain  an 
amendment  exempting  them  from  the 
requirements  in  this  section  following 
initial  distribution  of  the  sealed  source 
or  device. 

Section  35.50.  Training  for  Radiation 
Safety  Officer,  is  a  new  section  The 
training  and  experience  requirements 
for  an  RSO  were  moved,  with  some 
modifications,  from  the  current 
§  35.900.  Radiation  Safety  Officer  Two 
changes  made  in  the  new  section  should 
be  noted.  First,  the  listing  of  specialty 
boards  bv  name  was  deleted  because  the 
regulator)-  text  in  Part  35  will  no  longer 
incorporate  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements  for  RSOs.  In  place  of 
listing  the  boards,  the  final  rule 
provides  for  NRC  recognition  of  the 
boards.  Second,  an  individual  must 
obtain  WTitten  certification  from  a 
preceptor  indicating  that  the  individual 
has  satisfactorily  completed  the 
requirements  in  this  section  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  RSO.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  contains  a 
detailed  discussion  of  the  Commission's 
changes  to  the  training  and  experience 
requirements  in  Part  35.  Note.  2  years 
after  the  effective  date  of  the  final  rule. 
§  35.50  will  replace  the  current 
requirements  in  §  35.900,  Radiation 
Safetv  Officer. 

The  NRC  deleted  the  current  §  35  50. 
Possession,  use.  calibration  and  check  of 
dose  calibrators.  The  requirements  in 
this  section,  with  some  modifications, 
were  moved  to  §  35.60. 

Section  35.51.  Training  for  an 
authorized  medical  physicist,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AMP  were  moved, 
with  some  modifications,  from  the 
current  §35.961.  Training  for 
teletherapy  physicist.  Three  changes 
made  in  the  new  section  should  be 
noted.  First,  the  title  of  this  section  was 
revised  because  the  training  and 
experience  requirements  in  this  section 
now  apply  to  AMPs.  rather  than  just 
teletherapy  physicists,  because 
requirements  for  gamma  stereotactic 
radiosurgery  units  and  remote 
afterloader  units  have  been  codified  in 
the  revised  Part  35.  Second,  the  listing 
of  specialty  boards  by  name  was  deleted 
because  the  regulatory  text  in  Part  35 
will  no  longer  incorporate  a  listing  of 
specialty  boards  whose  diplomates 
automatically  fulfill  the  training  and 
experience  requirements  for  AMPs  In 
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place  of  listing  the  boards,  the  final  rule 
provides  for  NRC  recognition  of  the 
boards.  Third,  an  individual  must 
obtain  written  certification  from  a 
preceptor  indicating  that  the  individual 
has  satisfactorily  completed  the 
requirements  in  this  section  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  AMP.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  contains  a 
detailed  discussion  of  the  Commission's 
changes  to  the  training  and  experience 
requirements  in  Part  35.  Note.  2  years 
after  the  effective  date  of  the  final  rule, 
§  35.51  will  replace  the  requirements  in 
§  35.961 ,  Training  for  authorized 
medical  phvsicist. 

The  NRC'deleted  the  current  §  35.51, 
Calibration  and  check  of  survey 
instruments.  The  requirements  in  this 
section,  with  some  modifications,  were 
moved  to  §35.61. 

The  NRC  deleted  the  current  §  35.52. 
Possession,  use,  calibration,  and  check 
of  instruments  to  measure  dosages  of 
alpha-  or  beta-emitting  radionuclides. 
The  requirements  in  this  section,  with 
some  modifications,  were  moved  to 
§35.60. 

The  NRC  deleted  the  current  §  35.53, 
Measurements  of  dosages  of  unsealed 
byproduct  material  for  medical  use.  The 
requirements  in  this  section,  with  some 
modifications,  were  moved  to  §  35.63. 

Section  35.55,  Training  for  an 
authorized  nuclear  pharmacist,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  ANP  were  moved, 
with  some  modifications,  from  the 
current  §  35.980,  Training  for  an 
authorized  nuclear  pharmacist.  One 
change  made  in  the  new  section  should 
be  noted.  The  listing  of  specialty  boards 
by  name  was  deleted  because  the 
regulatory  text  in  Part  35  will  no  longer 
incorporate  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements  for  ANPs.  In  place  of 
listing  the  boards,  the  final  rule 
provides  for  NRC  recognition  of  the 
boards.  Section  III  of  the  SUPPLEMENTARY 
INFORMATION  contains  a  detailed 
discussion  of  the  new  training  and 
experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.55  will  replace  the 
current  requirements  in  §  35.980, 
Training  for  an  authorized  nuclear 
pharmacist. 

Section  35.57,  Training  for  an 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist,  is  a  new  section  that 
replaces  the  current  requirements  in 
§§  35.901.  35.970,  and  35.981,  which 
will  be  retained  for  2  years  after  the 


effective  date  of  the  final  rule.  All 
individuals  who  are  identified  as  RSOs, 
teletherapy  or  medical  physicists,  AUs, 
and  nuclear  pharmacists  on  an  NRC  or 
Agreement  State  license  or  an 
equivalent  permit  issued  before  the 
effective  date  of  the  final  rule  will  have 
"deemed"  status  after  the  rule  becomes 
effective.  These  individuals  do  not  need 
to  comply  with  the  new  training  and 
experience  requirements  unless  they 
want  to  be  named  on  a  license  for  other 
types  of  uses. 

'  The  NRC  deleted  the  current  §  35.57, 
Authorization  for  calibration  and 
reference  sources.  The  requirements  in 
this  section,  with  some  modifications, 
were  moved  to  §  35.65. 

Section  35.59,  Recentness  of  training, 
is  a  new  section  that  replaces  the 
current  requirements  in  §  35.972. 
Although  this  is  not  a  new  requirement, 
questions  have  recently  been  raised 
regarding  whether  all  elements  of  the 
requirements  must  have  been  obtained 
in  the  last  7  years.  The  NRC  expects  that 
(1)  either  the  individual  has  been  board 
certified  or  has  completed  the  training 
specified  in  the  alternative  pathway 
within  the  7  years  preceding  the  date  of 
the  application;  or  that  (2)  the 
individual  has  had  related  continuing 
education  and  experience  since 
completing  the  required  training  and 
experience  requirements.  Continuing 
education  and  experience  requirements 
are  reviewed  on  a  case-by-case  basis, 
with  input  from  the  ACMUI,  as 
necessary.  We  amended  the  text  in  the 
current  §  35.972  to  reference  Subparts  B, 
D,  E,  F.  G.  and  H  because  the  revised 
training  and  experience  requirements 
appear  in  the  subparts  with  their 
associated  modality. 

The  NRC  deleted:  the  current  §  35.59. 
Requirements  for  possession  of  sealed 
sources  and  brachytherapy  sources.  The 
requirements  in  this  section,  with  some 
modifications,  were  moved  to  §  35.67. 

Subpart  C,  General  Technical 
Requirements,  contains  general 
technical  requirements  regarding 
medical  use  of  byproduct  material. 

Section  35.60.  Possession,  use,  and 
calibration  of  instruments  used  to 
measure  the  activity  of  unsealed 
byproduct  material,  is  a  new  section 
that  replaces  the  current  §§  35.50  and 
35.52.  This  section  addresses  calibration 
of  all  instruments  used  to  measure  the 
activity  of  all  unsealed  byproduct 
materials,  rather  than  only  dose 
calibrators  used  to  measure  the  activity 
of  dosages  of  photon-emitting 
radionuclides  (§  35.50)  or  instruments 
used  to  measure  dosages  of  alpha-  or 
beta-emitting  radionuclides  (§  35.52), 
The  change  recognizes  that  there  are 
various  types  of  instruments  that  can  be 


used  to  measure  the  activity  of  unsealed 
byproduct  materials.  This  change  also 
gives  licensees  flexibility  in  developing 
a  calibration  program  which  meets  their 
program  needs. 

Tne  NRC  deleted  prescriptive 
calibration  requirements  in  the  current 
§§35,50  and  35.52.  Paragraph  (b)  in  the 
final  rule  requires  that  licensees 
calibrate  the  instrumentation  in 
accordance  with  nationally  recognized 
standards  (e.g.,  voluntary  consensus 
standards,  such  as  ANSI'N42, 13-1986 
(R  1993),  "Calibration  and  Usage  of 
Dose  Calibrator  Ionization  Chambers  for 
the  Assay  of  Radionuclides")  or  with 
the  manufacturer's  instructions.  This 
change  makes  the  regulation  more 
flexible,  more  adaptable  to  new 
technology,  and  more  performance- 
based. 

Licensees  should  note  that  they  are 
required  by  §  35.63  to  determine  the 
activity  of  each  dosage  before  medical 
use.  If  they  use  only  unit  dosages  of 
radioactive  drugs  that  meet  the 
definition  in  §  35.2,  then  §  35.63  allows 
the  licensee  to  determine  the  dosage  by 
direct  measurement  of  radioactivity;  or 
by  a  decay  correction  based  on  the 
activity  or  activity  concentration 
determined  by  either  a  manufacturer  or 
preparer  licensed  under  §  32.72  or 
equivalent  Agreement  State 
requirements  or  an  NRC  or  Agreement 
State  licensee  for  use  in  research  in 
accordance  with  a  Radioactive  Drug 
Research  Committee  (RDRC)-approved 
protocol  or  an  Investigational  New  Drug 
(IND)  protocol  accepted  by  the  Food  and 
Drug  Administration  (FDA).  If  a  licensee 
chooses  to  determine  the  dosage  using 
this  method,  a  licensee  would  not  be 
required  to  possess  instrumentation  to 
measiu-e  the  activity  of  the  dosage,  i.e., 
the  licensee  would  not  be  required  to 
comply  with  §  35.60.  However,  if  a 
licensee  chooses  to  reassay  a  unit 
dosage  for  the  purpose  of  adjusting  the 
activity,  it  would  no  longer  be 
considered  a  unit  dosage  once  it  was 
altered,  and  the  licensee  must  comply 
with  §  35.60.  This  requirement  is 
appropriate  because  confirmation  of  a 
dosage,  or  adjustment  of  dosages,  must 
be  based  on  properly-calibrated 
equipment. 

The  recordkeeping  requirements  for 
this  section  are  in  §  35.2060,  Records  of 
calibrations  of  instruments  used  to 
measure  the  activity  of  imsealed 
byproduct  material. 

The  requirements  in  the  current 
§  35.60,  with  minor  modifications,  were 
moved  to  the  final  §  35.69. 

Section  35.61,  Calibration  of  survey 
instruments,  is  a  new  section  that 
replaces  the  ciurent  §  35.51.  The 
requirements  in  the  current  §  35.51  to 
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note  the  apparent  exposure  rate  from  a 
dedicated  check  source,  as  determined 
at  the  time  of  calibration;  to  attach  a 
correction  chart  or  graph  to  the 
instrument;  and  to  check  each  survey 
instrument  for  proper  operation  with  a 
dedicated  check  source  each  day  of  use 
were  deleted.  These  changes  give  the 
licensee  greater  flexibility  in  calibrating 
instruments. 

Paragraph  (a)  in  the  new  §  35.61  now 
requires  the  licensee  to  calibrate  survey 
instruments  used  to  show  compliance 
with  this  part  and  with  Part  20  before 
first  use.  annually,  and  following  a 
repair  that  affects  the  calibration. 
Paragraph  (b)  requires  that  survey 
instnunents  be  removed  from  use  if  the 
indicated  exposure  rate  differs  from  the 
calculated  exposure  rate  by  more  than 
20  percent.  Previously,  there  was  no 
threshold  for  removing  instruments 
from  use.  The  requirements  in  this 
section  are  generally  consistent  with 
ANSI  N323-1978  (R  1993),  "Radiation 
Protection  Instrumentation  Test  and 
Calibration." 

The  recordkeeping  requirements  for 
this  section  are  in  §  35.2061,  Records  of 
radiation  survey  instrument 
calibrations. 

The  requirements  in  the  current 
§  35.61,  with  minor  modifications,  were 
moved  to  the  final  §  35.69. 

Section  35.63,  Determination  of 
dosages  of  unsealed  byproduct  material 
for  medical  use,  is  a  new  section  that 
replaces  the  current  §  35.53.  This 
section  requires  licensees  to  determine 
and  record  the  activity  of  each  dosage 
before  medical  use.  For  unit  dosages  as 
defined  in  §  35.2,  paragraph  (b)  allows 
the  licensee  to  determine  the  dosage  by 
direct  measurement  of  radioactivity;  or 
by  a  decay  correction  based  on  the 
activity  or  activity  concentration 
determined  by  either  a  manufacturer  or 
preparer  licensed  under  §  32.72  or 
equivalent  Agreement  State 
requirements  or  an  NRC  or  Agreement 
State  licensee  for  use  in  research  in 
accordance  with  a  RDRC-approved 
protocol  or  an  IND  protocol  accepted  by 
the  FDA.  Because  the  unit  dosages  have 
been  assayed  by  the  Part  32  licensee  or 
by  a  licensee  for  use  in  research  in 
accordance  with  an  RDRC-approved 
protocol  or  an  IND  protocol  accepted  by 
FDA,  the  NRC  does  not  believe  the  Part 
35  licensee  should  be  required  to 
reassay  the  dosage.  Licensees  should 
note  that  if  a  unit  dosage  is  changed  or 
manipulated  in  any  way  it  is  no  longer 
considered  to  be  a  unit  dosage  and  will 
need  to  be  reassayed  before  it  is 
administered. 

For  other  than  unit  doses,  paragraph 
(c)  allows  the  licensee  to  determine  the 
dosage  by  direct  measurement  of 


radioactivity;  by  combination  of  direct 
measurement  of  radioactivity  and 
mathematical  calculations:  or  by 
combination  of  volumetric 
measurements  and  mathematical 
calculations  based  on  the  measurement 
made  by  a  manufacturer  or  preparer 
licensed  under  §  32.72  or  an  equivalent 
Agreement  State  requirement.  The 
current  rule  limits  the  licensee  to  using 
direct  measurement  for  determining  the 
activity  of  a  photon-emitting 
radionuclide,  but  allows  alpha-or  beta- 
emitting  radionuclides  to  be  measured 
either  by  direct  measurement  or  by 
combination  of  measurements  and 
calcidations.  This  change  allows 
licensees  flexibility  in  determining 
dosages  and  does  not  distinguish 
between  the  type  of  the  radiation  (e.g., 
alpha,  beta,  or  photon)  and  the  way  the 
determination  is  made. 

Paragraph  (d)  permits  a  licensee  to 
use  a  dosage  if  the  dosage  does  not 
differ  from  the  prescribed  dosage  by 
more  than  20  percent  or  if  the  dosage 
falls  within  the  prescribed  dosage  range. 
We  believe  that  the  rule  should  allow 
for  some  deviation  from  the  prescribed 
dosage  if  the  licensee  chooses  to 
prescribe  a  dosage  rather  than  a  dosage 
range.  Without  this  allowed  deviation, 
the  administered  dosage  would  need  to 
match  the  prescribed  dosage.  We  have 
not  allowed  a  deviation  outside  of  the 
prescribed  range  because  we  believe 
that  allowing  the  AU  to  establish  a 
dosage  range  provides  the  AU  with  the 
needed  flexibility.  The  final  paragraph 
(d)  codifies  requirements  that  are 
currently  imposed  on  licensees  by 
license  conditions  and  provides 
guidance  regarding  allowed  deviations 
for  a  dosage  range.  This  does  not 
prevent  an  AU  from  revising  the 
prescribed  dosage  at  any  time  prior  to 
the  administration. 

The  recordkeeping  requirements  for 
this  section  would  appear  in  §  35.2063. 
Records  of  dosages  of  unsealed 
byproduct  material  for  medical  use. 

Section  35.65,  Authorization  for 
calibration,  transmission,  and  reference 
sources,  is  a  new  section  that  replaces 
the  ciirrent  §  35.57.  Paragraph  (a)  was 
revised  to  allow  the  receipt,  possession, 
and  use  of  sealed  sources  for  the 
purposes  of  this  section  if  they  do  not 
exceed  1.11  GBq  (30  mCi)  each  and  they 
are  manufactured  and  distributed  by  a 
person  licensed  under  §  32.74  or 
equivalent  Agreement  State  regulations. 
Paragraph  (b)  was  revised  to  allow  the 
receipt,  possession,  and  use  of  sealed 
sources  for  the  purposes  of  this  section 
if  they  do  not  exceed  1.11  GBq  (30  mCi) 
each  and  they  are  redistributed  by  a 
licensee  authorized  to  redistribute  the 
sealed  sources  manufactured  and 


distributed  by  a  person  licensed  under 
§  32.74  of  this  chapter,  providing  the 
redistributed  sealed  sources  are  in  the 
original  packaging  and  shielding  and  are 
accompanied  by  the  manufacturer's 
approved  instructions,  In  paragraphs  (b) 
and  (c)  of  the  final  rule,  the  references 
in  the  current  §  35.57  to  §§  35.100  and 
35.200  were  deleted  because  specific 
radionuclides  were  not  listed  in  these 
sections.  Paragraph  (c)  was  revised  to 
allow  possession  of  calibration  and 
reference  sources  with  half-lives  not 
longer  than  120  days.  The  current 
section  only  allows  possession  of 
sources  with  half-lives  not  longer  than 
100  days.  This  change  has  been  made  so 
that  the  section  would  be  consistent 
with  the  financial  assurance  regulations 
in  Part  30.  Paragraph  (d)  was  revised  to 
allow  possession  of  any  byproduct 
material  with  a  half-life  longer  than  120 
days  in  individual  amounts  that  do  not 
exceed  the  smaller  of  the  following  two 
values:  7.4  Megabecquerels  (MBq)  (200 
|iCi)  or  1000  times  the  quantities  in 
Appendix  B  of  Part  30.  This  change  has 
been  made  to  limit  the  possession 
activity  below  the  level  where  financial 
assurance  is  required.  In  paragraph  (e), 
the  possession  limit  for  Tc-99m  was 
deleted.  The  Commission  believes  that 
it  is  not  necessary  to  limit  the 
possession  of  Tc-99m  for  calibration  and 
reference  sources  because  there  are  no 
possession  limits  for  Tc-99m  associated 
with  the  use  of  Tc-99m  under  §  35.100 
or  §35.200. 

Section  35.67,  Requirements  for 
possession  of  sealed  sources  and 
brachytherapy  sources,  is  a  new  section 
that  replaces  the  current  §  35. 59. 
Paragraph  (a)  continues  to  require  that 
the  licensee  follow  the  radiation  safety 
and  handling  instructions  supplied  by 
the  manufacturer,  but  the  requirement 
to  maintain  the  instructions  for  the 
duration  of  source  use  has  been  deleted 
Paragraph  (b)  requires  that  a  source  be 
tested  for  leakage  before  its  first  use, 
unless  the  licensee  has  a  certificate  from 
the  supplier  indicating  that  the  source 
was  tested  within  6  months,  and  the 
source  is  tested  for  leakage  at  inter\'als 
not  to  exceed  6  months  or  at  other 
inter\'als  approved  in  the  Sealed  Source 
and  Device  Registr>'  (SSDR).'  The  SSDR 
certificates,  in  most  cases,  will  include 
a  requirement  for  leak-testing.  Approved 
intervals  for  testing  are  based  on 
information  regarding  source  design 


A  national  registn-  thai  contains  all  the 
regi.stration  certificates  generated  by  both  NRC  and 
the  .Agreement  States  Registration  certificates 
summarize  the  radiation  safety  information 
submitted  by  the  applicant,  and  describe  the 
licensing  and  use  conditions  approved  for  the 
product. 
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construction  that  is  provided  by  the 
manufacturer. 

Paragraph  [c)  retains  the  detection 
level  for  leakage  at  185  Becquerels  (Bq) 
(0.005  microcuries  (fiCi).  The  NRC 
deleted  the  prescriptive  requirements  on 
how  to  satisfy'  the  leak  test  requirements 
in  the  current  §  35.59(c)  to  reflect  the 
more  risk-informed,  performance-based 
nature  of  this  final  rule.  Paragraph  (d) 
requires  that  leak  test  records  be 
maintained  in  accordance  with 
§  35.2067,  Records  of  leak  tests  and 
inventory  of  sealed  sources  and 
brachytherapy  sources.  We  revised 
paragraph  (e)  to  give  the  licensee  two 
additional  alternatives  for  action  after  a 
leaking  source  has  been  identified.  The 
final  rule  gives  the  licensee  the  added 
flexibility  of  repairing  or  disposing  of 
the  soiwce  in  accordance  with  Parts  20 
and  30  if  the  leakage  test  reveals  the 
presence  of  185  Bq  (0.005  nCi)  or  more 
of  removable  contamination.  The 
current  rule  only  allows  the  licensee  to 
withdraw  the  sealed  soiuce  from  use 
and  store  it  in  accordance  with  the 
requirements  in  Parts  20  and  30.  The 
licensee  is  still  required  to  report  to  the 
NRC  if  a  leakage  test  reveals  the 
presence  of  185  Bq  (0.005  nCi)  or  more 
of  removable  contamination.  Reporting 
requirements  for  this  section  are  in 
§  35.3067,  Report  of  a  leaking  source. 

We  amended  paragraph  (g)  to  change 
the  frequency  for  source  inventories 
from  quarterly  to  semi-annually  to 
reduce  the  regulatory  burden  on 
licensees  and  to  exempt  gamma 
stereotactic  radiosurgery  sources  from 
the  requirement  for  physical 
inventories.  However,  the  final  rule 
does  not  preclude  the  licensee  from 
conducting  an  inventory  on  a  more 
frequent  basis.  The  recordkeeping 
requirements  for  this  section  were 
moved  to  §  35.2067,  Records  of  leak 
tests  and  inventory  of  sealed  sources 
and  brachytherapy  sources. 

We  deleted  paragraphs  (h)  and  (i)  in 
the  current  §  35.59  because  radiation 
surveys  are  addressed  imder  Part  20. 

Section  35.69,  Labeling  of  vials  and 
syringes,  is  a  new  section  that  replaces 
the  current  §§  35.60  and  35.61.  It 
requires  that  syringes  and  vials 
containing  unsealed  byproduct  material 
be  labeled  to  identify  the  radioactive 
drug.  It  also  requires  that  syringe  shields 
and  vial  shields  be  labeled  luiless  the 
label  on  the  syringe  or  vial  is  visible 
when  shielded.  These  requirements  are 
needed  because  the  Commission  does 
not  believe  that  the  labeling 
requirements  in  Part  20  are  sufficient  to 
ensure  that  syringes,  vials,  syringe 
shields,  or  vial  shields  are  properly 
labeled  to  identify  the  radioactive  drug. 
In  addition,  the  Commission  believes 


that  labeling  helps  to  reduce 
administration  errors. 

The  NRC  does  not  address  shielding 
of  vials  and  syringes  in  this  section. 
Licensees  are  required  to  show 
compliance  with  the  public  and 
occupational  dose  limits  specified  in 
Part  20  of  this  chapter.  We  believe  that 
the  licensee  should  have  flexibility  in 
complying  with  these  limits. 

The  NRC  revised  §  35.70,  Surveys  of 
ambient  radiation  exposiue  rate,  was 
revised.  The  term  "contamination"  was 
deleted  from  the  tide  because  this 
section  no  longer  addresses 
contamination  surveys.  The  final  rule 
requires  that  licensees  survey,  at  the  end 
of  each  day  of  use,  all  areas  where 
unsealed  byproduct  material  requiring 
written  directives  were  prepared  for  use 
or  administered,  except  areas  where 
patients  or  human  research  subjects  are 
confined  when  they  cannot  be  released 
under  §  35.75.  Maintaining  the 
requirement  for  surveys  in  areas  where 
unsealed  byproduct  material  requiring  a 
written  directive  is  used  is  consistent 
with  the  Conunission's  direction  for  a 
more  risk-informed  rule. 

Licensees  are  required  to  show 
compliance  with  the  public  and 
occupational  dose  limits  specified  in 
Part  20  of  this  chapter  and  specifically 
to  develop,  document,  and  implement  a 
radiation  protection  program 
commensurate  with  the  scope  and 
extent  of  licensed  activities  (§  20.1101). 
In  situations  where  radioactive  material 
is  used  at  levels  that  would  not  require 
a  survey  under  this  section,  the  licensee 
should  be  aware  that  a  survey  may  be 
required  by  §  20.1501.  The  Conunission 
believes  that  licensees  will  continue  to 
perform  radiation  surveys  as  dictated  by 
"good  health  physics"  practices. 

The  recordkeeping  requirements  for 
this  section  are  in  §  35.2070,  Records  of 
siuveys  for  ambient  radiation  exposure 
rate.  All  other  requirements  in  the 
current  §  35.70  were  deleted. 

The  NRC  revised  §  35.75,  Release  of 
individuals  containing  unsealed 
byproduct  material  or  implants 
containing  byproduct  material.  We 
amended  the  title  of  the  section  and 
paragraph  (a)  to  delete  the  term 
"permanent."  This  clarifies  that  this 
section  applies  to  all  individuals 
released  from  licensee  control. 
Paragraph  fb)  was  revised  to  specify  that 
licensees  may  provide  instructions  to 
either  the  released  individual  or  to  the 
individual's  parent  or  guardian  and  to 
replace  the  term  "dose"  with  the  term 
"total  effective  dose  equivalent."  The 
first  change  acknowledges  that,  in  some 
cases,  it  is  not  appropriate  to  provide 
the  individual  being  released  with 
instructions  (e.g..  the  individual  is  a 


minor  or  incapable  of  understanding  the 
instructions).  The  later  change  has  been 
made  to  clarify  what  is  meant  by  "dose" 
in  this  section. 

We  modified  paragraph  (b)(2)  to  state 
"potential  consequences,  if  any,"  of 
failure  to  follow  the  guidance.  The 
Commission  recognizes  that,  at  low 
doses,  there  may  be  no  consequences  to 
continued  breast-feeding.  A  patient  may 
be  unnecessarily  alarmed  if  he/she  is 
provided  with  information  on 
consequences.  Therefore,  if 
consequences  are  not  anticipated,  the 
licensee  would  not  be  required  to 
provide  information  to  the  individual. 

We  amended  the  footnote  to  reference 
NUREG-1556,  Volvune  9  (draft), 
"Consolidated  Guidance  About 
Materials  Licenses,  Program-Specific 
Guidance  About  Medical  Licenses,"  that 
superseded  Regulatory  Guide  8.39. 

We  revised  paragraphs  (c)  and  (d)  to 
indicate  that  the  recordkeeping 
requirements  for  this  section  are  in 
§  35.2075,  Records  of  the  release  of 
individuals  containing  radioactive  drugs 
or  implants  containing  byproduct 
material. 

The  NRC  revised  §  35.80,  Provision  of 
mobile  medical  service.  We  changed  the 
title  to  make  it  clear  that  the  provisions 
in  this  part  apply  to  all  mobile  medical 
services  and  not  just  to  mobile  nuclear 
medicine  services.  We  deleted  the 
ciurent  paragraphs  (a),  (b),  and  (c) 
because  the  use  of  unsealed  byproduct 
material  is  limited  by  the  requirements 
in  §§  35.100  and  35.200,  and  control 
and  security  of  material  are  addressed  in 
Part  20.  The  remainder  of  the  current 
requirements  were  incorporated  into 
paragraphs  (a)  or  (c)  of  the  final  rule. 

Para^ph  (a)  requires  the  mobile 
medical  service  provider  to  obtain  a 
letter  from  its  client  that  permits  the  use 
of  byproduct  material  at  the  client's 
address.  This  letter  should  clearly 
delineate  the  authority  and 
responsibility  of  the  licensee  and  the 
client.  This  paragraph  also  requires  that 
the  mobile  medical  service  provider 
checks  the  instruments  used  to  measure 
the  activity  of  unsealed  byproduct 
materials  for  constancy  before  medical 
use  at  each  address  of  use  or  on  each 
day  of  use,  whichever  is  more  frequent. 
For  example,  if  a  mobile  medical  service 
licensee  provides  service  to  more  than 
one  client  in  a  day,  the  instruments 
would  need  to  be  checked  at  each 
client's  address.  The  Commission 
recognizes  that  the  standard  of  practice 
is  to  check  other  types  of  equipment, 
such  as  gamma  cameras,  for  proper 
operation  at  each  place  of  use. 
Therefore,  the  Commission  has  not 
included  any  requirements  to  check  this 
type  of  equipment  in  the  final  rule. 
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Paragraph  (a)  also  requires  that  the 
licensee  check  surv^ey  instruments  for 
proper  operation  with  a  dedicated  check 
source,  before  use,  at  each  client's 
address.  We  believe  this  is  appropriate 
because  extensive  movement  in  a 
transport  vehicle  may  cause  the 
instruments  to  become  damaged  or 
uncalibrated.  Finally,  paragraph  (a) 
requires  the  licensee  to  survey  all  areas 
of  use  to  ensure  compliance  with  the 
dose  limits  in  Part  20  before  leaving 
each  client's  address.  This  is  necessary 
to  ensure  that  all  radioactive  material  is 
removed  from  a  client's  facility. 

Paragraph  (b)  addresses  the  "delivery 
of  byproduct  material.  It  does  not  allow 
byproduct  material  to  be  delivered  from 
the  manufacturer  or  the  distributor  to 
the  client's  address,  unless  the  client 
has  a  license  allowing  possession  of  the 
byproduct  material.  This  requirement  is 
similar  to  the  requirement  in  the  current 
§  35.29  (which  was  deleted  by  this 
rulemaking). 

The  recordkeeping  requirements  for 
this  section  are  in  §  35.2080.  Records  of 
mobile  medical  services. 

The  NRC  deleted  the  current  §  35.90. 
Storage  of  volatiles  and  gases.  Licensees 
are  required  to  comply  with  the  public 
and  occupational  dose  limits  in  Part  20 
and  to  maintain  exposures  ALARA.  We 
believe  that  licensees  should  have 
flexibility  in  complying  with  Part  20, 
and,  therefore,  a  prescriptive 
requirement  in  Part  35  is  not  needed. 

We  revised  §  35.92,  Decay-in-storage, 
to  allow  decay-in-storage  for  byproduct 
material  with"  a  physical  half-life  of  less 
than  120  days.  Under  the  current  rule, 
decay-in-storage  was  only  authorized  for 
material  with  a  half-life  of  less  than  65 
days.  This  change  provides  licensees 
with  greater  flexibility  in  handling 
radioactive  waste  and  codifies  current 
licensing  practice.  Licensees  that  would 
like  to  decay  material  with  a  physical 
half  life  greater  than  120  days  would 
have  to  apply  for  and  receive  an 
amendment  that  would  permit  the 
decav-in-storage. 

Paragraph  (a)  was  revised  to  indicate 
clearly  that  the  provisions  in  this 
section  pertain  only  to  disposal  of 
material  without  regard  to  its 
radioactivity.  The  requirement  in  the 
current  paragraph  (a)(1)  to  hold 
byproduct  material  for  10  half-lives  was 
deleted.  This  requirement  was  not 
needed  in  light  of  the  requirement  in 
paragraph  (a)  of  the  final  rule  that 
precludes  disposal  of  radioactive 
material  until  radiation  levels  adjacent 
to  the  material  do  not  exceed 
background  levels.  Paragraph  (a)(2) 
requires  the  licensee  to  remove  or 
obliterate  all  radiation  labels,  except  for 
radiation  labels  on  materials  that  are 


within  containers  and  that  will  be 
managed  as  biomedical  waste  after  they 
have  been  released  from  the  licensee. 

The  requirement  in  the  current 
paragraph  (a)(4)  to  separate  and  monitor 
each  generator  column  was  deleted. 
This  change  recognized  that  the  current 
level  of  prescriptiveness  is  not  needed 
because  of  the  requirements  in 
paragraph  (a)(1). 

The  recordkeeping  requirements  for 
this  section  are  in  §  35.2092.  Records  of 
decav-in-storage. 

The  NRC  retitled  Subpart  D  Unsealed 
Byproduct  Material— Written  Directive 
Not  Required.  This  subpart  combines 
the  requirements  in  the  current  Subpart 
D,  Uptake,  dilution,  and  excretion  and 
Subpart  E,  Imaging  and  localization. 
This  change  has  been  made  to 
consolidate  specific  requirements  for 
the  use  of  unsealed  byproduct  material 
where  a  written  directive  is  not  required 
into  one  subpart.  These  changes  are 
consistent  with  the  Commission's  intent 
to  make  Part  35  modality  specific  where 
appropriate.  We  believe  that 
administrations  of  unsealed  byproduct 
material  not  requiring  a  written 
directive  are  in  a  lower  risk  categor\- 
than  those  administrations  requiring  a 
written  directive.  Therefore,  we  are 
using  the  requirement  for  a  written 
directive  as  the  threshold  to  distinguish 
between  the  two  levels  of  risk  associated 
with  administrations  of  unsealed 
bvproduct  material. 

'  The  NRC  revised  §  35.100.  Use  of 
unsealed  byproduct  material  for  uptake, 
dilution,  and  excretion  studies  for 
which  a  written  directive  is  not  ^ 

required.  The  title  and  introductor\' 
paragraph  were  changed  to  state  clearly 
that  the  provisions  in  this  subpart  do 
not  apply  to  the  medical  use  of 
byproduct  material  that  would  require  a 
written  directive. 

Paragraph  (a)  was  amended  to  change 
the  format  for  citing  Title  10  of  the  Code 
of  Federal  Regulations  (CFR).  The 
reference  to  Title  10  is  now  stated  as  'of 
this  chapter"  instead  of  using  the  format 
"10  CFR." 

We  amended  paragraph  (b)  to  reflect 
changes  to  the  section  numbers  in  the 
final  rule  (i.e.,  requirements  in  §§  35.25 
and  35.920  were  moved,  with  some 
modification,  to  §§  35.27  and  35.290, 
respectively).  We  also  added  a  reference 
to  §35.390  because  physicians  meeting 
these  training  and  experience  criteria 
can  now  elute  generators  and  prepare 
radioactive  dru^s.  This  paragraph 
permits  medical  use  licensees  to  prepare 
radioactive  drugs  from  any  unsealed 
byproduct  material  (e.g., 
radiochemicals),  provided  the  drug  is 
prepared  by  an  ANP  or  AU. 


We  added  paragraph  (c)  to  allow 
specific  licensees  to  obtain  unsealed 
byproduct  material  prepared  by  an  N'RC 
or  Agreement  State  licensee  for  use  in 
research  in  accordance  with  a  RDRC- 
approved  protocol  or  an  IND  protocol 
accepted  by  the  FDA.  This  change  has 
been  made  because  the  current  rule  did 
not  allow  a  licensee  to  use  material  from 
a  supplier,  who  was  not  a  §  32.72 
licensee,  unless  the  supplier  had 
obtained  a  license  exemption  from  the 
NRC.  The  final  rule  allows  a  medical 
use  licensee  to  receive  radioactive  drugs 
that  are  for  use  in  an  RDRC-approved 
protocol  or  an  IND  protocol  and  are 
prepared  and  distributed  by  NRC  or 
Agreement  State  licensees  who  are  not 
§32.72  licensees. 

We  added  paragraph  (d)  to  allow  any 
individual  to  prepare  a  radioactive  drug 
from  any  unsealed  byproduct  material 
(e.g.,  radiochemical.s)  for  use  in  research 
in  accordance  with  either  an  RDRC- 
approved  protocol  or  an  IND  protocol 
accepted  by  FDA.  This  change  has  been 
made  because  an  AU  meeting  the 
qualifications  in  §  35.910  of  the  current 
rule  could  not  prepare  radioactive  drugs 
under  an  RDRC-approved  protocol  or  an 
IND  protocol.  Therefore,  if  a  licensee 
was  only  authorized  to  use  byproduct 
material  under  §  35.100,  it  could  not 
prepare  bvproduct  material  for  use 
under  an  RDRC-approved  protocol  or  an 
IND  protocol  unless  the  material  had 
been  prepared  by  an  ANP  or  AU  who 
was  qualified  to  prepare  radioactive 
drugs.  The  final  rule  resolves  the  issue 
bv  allowing  any  individual  to  prepare  a 
radioactive  drug  in  accordance  with 
either  an  RDRC-approved  protocol  or  an 
IND  protocol. 

The  NRC  deleted  the  current  §35  120. 
Possession  of  survey  instruments. 
because  these  specific  requirements  are 
not  needed  in  Pari  35.  Section  20  1501 
of  this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made.  sur\eys  to 
demonstrate  compliance  with  Part  20, 
and  requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Pari  20  are 
periodically  calibrated  In  addition. 
§  30.33(a)(2)  of  this  chapter  requires  the 
licensee  to  have  adequate 
instrumentation  Guidance  on  the  types 
of  instruments  medical  licensees  could 
consider  using  is  in  NUREG-1556.  Vol. 
9  (draft).  "Program-Specific  Guidance 
about  Medical  Use  Licenses," 

Section  35.190.  Training  for  uptake, 
dilution,  and  excretion  studies,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  for  unsealed 
byproduct  material  for  uptake,  dilution, 
and  excretion  studies  for  which  a 
written  directive  is  not  required  were 
moved,  with  some  modifications,  from 
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the  current  §  35.910,  Training  for 
uptake,  dilution,  and  excretion  studies. 
Three  changes  made  in  the  new  section 
should  be  noted.  First,  the  listing  of 
specialty  boards  by  name  was  deleted 
because  the  regulatory  text  in  Part  35 
will  no  longer  incorporate  a  listing  of 
specialty  boards  whose  diplomates 
automatically  fulfill  the  training  and 
experience  requirements  for  AUs.  In 
place  of  listing  the  boards,  the  final  rule 
provides  for  NRC  recognition  of  the 
boards.  Second,  the  new  requirements 
require  a  total  of  60  hours  of  training 
and  experience  that  must  include 
classroom,  laboratory,  and  supervised 
work  experience.  Third,  an  individual 
must  obtain  written  certification  from  a 
preceptor  indicating  that  the  individual 
has  satisfactorily  completed  the 
requirements  in  this  section  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  AU.  Section  III  of  the  SUPPLEMENTARY 
INFORMATION  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.190  will  replace  the 
current  requirements  in  §  35.910, 
Training  for  uptake,  dilution,  and 
excretion  studies. 

The  NRC  revised  §  35.200,  Use  of 
unsealed  byproduct  material  for  imaging 
and  localization  studies  for  which  a 
written  directive  is  not  required.  The 
title  and  introductory  paragraph  were 
changed  to  state  clearly  that  the 
provisions  in  this  subpart  do  not  apply 
to  the  medical  use  of  byproduct  material 
that  would  require  a  written  directive. 

We  amended  paragraph  (a)  to  change 
the  format  for  citing  Title  10  of  the  Code 
of  Federal  Regulations  (CFR).  The 
reference  to  Title  10  is  now  stated  as  "of 
this  chapter"  instead  of  using  the  format 
"10  CFR." 

We  amended  paragraph  (b)  to  reflect 
changes  to  the  section  numbers  in  the 
final  rule  (i.e.,  requirements  in  §§  35.25 
and  35.920  were  moved,  with  some 
modification,  to  §§  35.27  and  35.290, 
respectively).  We  also  added  a  reference 
to  §  35.390  because  physicians  meeting 
these  training  and  experience  criteria 
can  now  elute  generators  and  prepare 
radioactive  drugs.  This  paragraph 
permits  medical  use  licensees  to  prepare 
radioactive  drugs  from  any  unsealed 
byproduct  material  (e.g.. 
radiochemicals),  provided  the  drug  is 
prepared  by  an  ANP  or  AU. 

We  added  paragraph  (c)  to  allow 
specific  licensees  to  obtain  unsealed 
byproduct  material  prepared  by  an  NRC 
or  Agreement  State  licensee  for  use  in 
research  in  accordance  with  an  RDRC- 
approved  protocol  or  an  IND  protocol 
accepted  by  the  FDA.  This  change  has 


been  made  because  the  current  nile  did 
not  allow  a  licensee  to  use  material  from 
a  supplier,  who  was  not  a  §  32.72 
licensee,  unless  the  supplier  had 
obtained  a  license  exemption  from  the 
NRC.  The  final  rule  allows  a  medical 
use  licensee  to  receive  radioactive  drugs 
that  are  for  use  in  an  RDRC-approved 
protocol  or  an  IND  research  protocol 
and  are  prepared  and  distributed  by 
NRC  or  Agreement  State  licensees  who 
are  not  §  32.72  licensees. 

We  added  paragraph  (d)  to  allow  any 
individual  to  prepare  a  radioactive  drug 
from  any  unsealed  byproduct  material 
(e.g..  radiochemicals)  for  use  in  research 
in  accordance  with  either  an  RDRC- 
approved  protocol  or  an  IND  protocol 
accepted  by  FDA.  This  change  has  been 
made  because  an  AU  meeting  the 
qualifications  in  §  35.920  of  die  current 
rule  could  not  prepare  radioactive  drugs 
under  an  RDRC-approved  protocol  or  an 
IND  protocol.  Therefore,  if  a  licensee 
was  only  authorized  to  use  byproduct 
material  under  §  35.200,  it  could  not 
prepare  byproduct  material  for  use 
under  an  RDRC-approved  protocol  or  an 
IND  protocol  unless  the  material  had 
been  prepared  by  an  ANP  or  AU  who 
was  qualified  to  prepare  radioactive 
drugs.  The  final  rule  resolves  the  issue 
by  allowing  any  individual  to  prepare  a 
radioactive  drug  in  accordance  with 
either  an  RDRC-approved  protocol  or  an 
IND  protocol. 

The  NRC  revised  §  35.204, 
Permissible  molybdenum-99 
concentration.  Paragraph  (a)  was  revised 
to  express  the  permissible  concentration 
level  as  0.15  kilobecquerel  of 
molybdenum-99  per  megabecquerel  of 
technetium-99m  (0.15  microcurie  of 
molybdenum-99  per  millicurie  of 
technetium-99m).  This  level  is  identical 
to  that  used  in  the  U.S.  Pharmacopea 
(USP)  24  U.S.  Pharmacopial 
Convention,  Inc.,  2000,  pages  1598- 
1599.  Paragraph  (b)  was  revised  to 
require  that  a  licensee  measure  the 
molybdenum-99  concentration  of  the 
first  eluate  from  a  generator.  We  believe 
that  the  licensee  should  measure  the 
molybdenum-99  concentration  in  the 
first  elution  of  a  generator  after  the 
generator  is  received  at  the  licensee's 
facility.  Although  the  frequency  of 
molybdenum  breakthrough  is 
exceedingly  rare,  an  initial  check  may 
detect  generators  that  have  been 
damaged  in  transport.  The  term 
"extract"  was  deleted  because  the  term 
is  no  longer  needed.  NRC  is  not  aware 
of  any  licensees  that  prepare 
technetium-99m  by  the  solvent 
extraction  method. 

The  recordkeeping  requirements  for 
this  section  were  moved  to  §  35.2204, 


Records  of  molybdenum-99 
concentration. 

The  NRC  deleted  the  current  §  35.205. 
Control  of  aerosols  and  gases.  Part  35 
licensees  must  comply  with  the 
occupational  and  public  dose  limits  of 
Part  20.  Additional  prescriptive 
requirements  for  limiting  airborne 
concentrations  of  radioactive  material 
are  not  needed  in  Part  35. 

The  NRC  deleted  Uie  current  §  35.220, 
Possession  of  survey  instruments 
because  these  specific  requirements  are 
not  needed  in  Part  35.  Section  20.1501 
of  this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made,  surveys  to 
demonstrate  compliance  with  Part  20, 
and  requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires 
licensees  to  have  adequate  equipment. 
Guidance  on  the  types  of  instruments 
medical  licensees  could  consider  using 
is  in  NUREG-1556,  Vol.  9  (draft). 

Section  35.290,  Training  for  imaging 
and  localization  studies,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  for  unsealed 
byproduct  material  for  imaging  and 
localization  studies  for  which  a  written 
directive  is  not  required  were  moved, 
with  some  modifications,  from  the 
current  §  35.920,  Training  for  imaging 
and  localization  studies.  Three  changes 
made  in  the  new  section  should  be 
noted.  First,  the  listing  of  specialty 
boards  by  name  was  deleted  because  the 
regulatory  text  in  Part  35  will  no  longer 
incorporate  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements  for  AUs.  In  place  of  listing 
the  boards,  the  final  rule  provides  for 
NRC  recognition  of  the  boards.  Second, 
the  new  requirements  require  a  total  of 
700  hours  of  training  and  experience 
that  must  include  classroom,  laboratory, 
and  supervised  work  experience.  Third, 
an  individual  must  obtain  written 
certification  from  a  preceptor  indicating 
that  the  individual  has  satisfactorily 
completed  the  requirements  in  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  AU.  Section  III  of 
the  SUPPLEMENTARY  INFORMATION 
contains  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.290  will  replace  the 
current  requirements  in  §  35.920, 
Training  for  imaging  and  localization 
studies. 

Subpart  E  was  retitled,  Unsealed 
byproduct  material — written  directive 
required.  The  subpart  contains  the 
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requirements  for  any  medical  use  of 
unsealed  byproduct  material  for  which 
a  written  directive  is  required.  This 
subpart  would  replace  the  requirements 
in  the  current  Subpart  F, 
Radiopharmaceuticals  for  therapy. 

The  NRC  revised  §  35.300.  Use  of 
unsealed  byproduct  material  for  which 
a  written  directive  is  required.  The  title 
and  introductory  paragraph  were 
changed  to  clearly  state  that  the 
provisions  in  this  subpart  apply  to  the 
medical  use  of  unsealed  byproduct 
material  that  would  require  a  written 
directive.  The  first  paragraph  in  this 
section  was  revised  to  state  clearly  that 
medical  uses  under  this  section  require 
a  written  direction.  Also,  the  phrase 
"therapeutic  administration",  used  in 
the  current  rule,  was  deleted  because 
some  medical  uses  in  this  modality  will 
require  a  written  directive,  but  they  are 
not  "therapeutic  administrations"  (e.g., 
diagnostic  whole  body  imaging  with 
sodium  iodide  1-131). 

We  amended  paragraph  (a)  to  change 
the  format  for  citing  Title  10  of  the  Code 
of  Federal  Regulations  (CFR).  The 
reference  to  Title  10  is  now  stated  as  "of 
this  chapter"  instead  of  using  the  format 

"10  CFR." 

We  amended  paragraph  {h]  to  reflect 
changes  to  the  section  numbers  in  the 
final  rule  (i.e.,  requirements  in  §§  35.25 
and  35.920  were  moved,  with  some 
modification,  to  §§  35.27  and  35.290, 
respectively).  We  also  added  a  reference 
to  §35.390  because  physicians  meeting 
these  training  and  experience  criteria 
can  now  elute  generators  and  prepare 
radioactive  drugs.  This  paragraph 
permits  medical  use  licensees  to  prepare 
radioactive  drugs  from  any  unsealed 
byproduct  material  (e.g., 
radiochemicals),  provided  the  drug  is 
prepared  by  an  AMP  or  AU. 

We  added  paragraph  (c)  to  allow 
specific  licensees  to  obtain  unsealed 
byproduct  material  prepared  by  other 
NRC  or  Agreement  State  licensees  for 
use  in  medical  research  in  accordance 
witli  an  IND  protocol  accepted  by  the 
FDA.  This  change  has  been  made 
because  the  current  rule  did  not  allow 
a  licensee  to  use  material  from  a 
supplier,  who  was  not  a  §  32.72 
licensee,  unless  the  supplier  had 
obtained  a  license  exemption  from  the 
NRC.  The  final  rule  allows  a  medical 
use  licensee  to  receive  radioactive 
drugs,  for  use  in  IND  research  protocols, 
that  are  prepared  and  distributed  by 
NRC  or  Agreement  State  licensees  who 
are  not  §  32.72  licensees.  This  paragraph 
is  similar  to  the  regulatory  text  added  to 
§§  35.100  and  35.200.  However,  we  have 
not  included  a  reference  to  RDRC- 
approved  protocols  because  RDRCs  are 
authorized  to  approve  radioactive  drugs 


for  certain  types  of  research  uses 
intended  to  obtain  basic  information 
regarding  the  metabolism  of  a 
radioactive  drug,  or  regarding  human 
physiology,  pathophysiology,  or 
biochemistn,-,  but  they  are  not  intended 
for  immediate  diagnostic,  therapeutic, 
or  similar  purposes.  Additionally,  the 
maximum  radiation  dose  from  a  single 
administration  of  a  radioactive  drug  in 
an  RDRC-approved  protocol  must  be 
less  than  3  rem  to  the  whole  body, 
active  blood  forming  organs,  lens  of  the 
eye,  and  gonads,  and  less  than  5  rem  to 
other  organs.  We  expect  that  doses  from 
materials  requiring  a  written  directive 
would  exceed  these  limits.  Thus, 
research  with  such  materials  could  not 
be  conducted  under  the  aegis  of  RDRC 
approval. 

We  added  paragraph  (d)  to  allow  any 
individual  to  prepare  a  radioactive  drug 
from  any  unsealed  byproduct  material 
(e.g..  radiochemicals)  for  use  in  research 
in  accordance  with  an  IND  protocol 
accepted  by  FDA.  This  change  has  been 
made  because  an  AU  meeting  the 
qualifications  in  §§  35.930.  35.932.  or 
35.934  of  the  current  rule  could  not 
prepare  radioactive  drugs  under  an  IND 
protocol.  Therefore,  if  a  licensee  was 
onlv  authorized  to  use  byproduct 
material  under  §  35,300,  it  could  not 
prepare  byproduct  material  for  use 
under  an  IND  protocol  unless  the 
material  had  been  prepared  by  an  ANP 
or  AU  who  was  qualified  to  prepare 
radioactive  drugs.  The  final  rule 
resolves  the  issue  by  allowing  any 
individual  to  prepare  a  radioactive  drug 
in  accordance  with  an  IND  protocol. 
The  NRC  revised  §  35.310,  Safety 
instruction  to  state  explicitly  that  the 
instruction  requirements  of  this  section 
are  in  addition  to,  and  not  in  lieu  of.  the 
training  requirements  in  §  19.12.  We 
believe  it  is  important  that  personnel 
caring  for  patients  or  human  research 
subjects  that  have  received  a  dosage 
requiring  a  written  directive,  and  cannot 
be  released  in  accordance  with  §  35.75. 
receive  instruction  in  limiting  radiation 
exposure  to  the  public  or  occupational 
workers  and  the  actions  to  be  taken  in 
the  case  of  a  death  or  medical 
emergency. 

Paragraph  (a)  in  the  final  rule  requires 
that  safety  instruction  be  provided 
initially  and  at  least  annually.  The 
current  rule  does  not  specify  when 
instructions  must  be  given.  Typically, 
the  frequency  of  training  has  been 
handled  during  the  licensing  process. 
We  do  not  expect  that  the  same  level  of 
training  be  provided  to  all  individuals 
caring  for  the  patient.  The  level  of 
training  should  be  commensurate  with 
the  potential  radiation  exposure  the 
caregiver  may  receive,  based  on  the 


level  of  contact  the  individual  is 
expected  to  have  with  the  patient  or 
human  research  subject.  For  example, 
the  instruction  provided  to  the 
registered  nurse  will  not  necessarily  be 
the  same  as  the  instruction  provided  to 
a  nursing  assistant.  We  have  deleted  the 
reference  to  "procedures"  in  paragraph 
(a)  because  we  have  chosen  to  focus  this 
section  on  instruction  rather  than  on 
procedures.  The  licensee  should  have 
fiexibility  in  program  management  and 
recognize  that  licensees  may  develop 
alternative  ways  of  addressing  the  issues 
in  paragraphs  (a)(1)  through  la)(5). 
Paragraph  (a)(2)  was  also  revised  to 
require  that  instruction  on  visitor 
control  include  instruction  on  routine 
visitation  authorized  under  the 
provisions  in  §  20.1301(a)(1),  as  well  as 
visitation  that  is  authorized  under  the 
final  provisions  of  §20. 1301(c). 
Paragraph  (a)(5)  was  revised  to  state  that 
personnel  should  notif}'  the  RSO.  or  his 
or  her  designee,  and  the  AU  if  the 
patient  or  the  human  research  subject 
has  a  medical  emergency  or  dies.  This 
change  has  been  made  to  allow  the  RSO 
to  designate  an  individual  to  act  in  his 
or  her  behalf,  in  such  cases,  to  address 
radiation  protection  issues  and  to 
ensure  that  the  AU  is  notified.  The 
recordkeeping  requirements  for  this 
section  are  in  §  35.2310.  Records  of 
safety  instruction. 

We  revised  §35.315,  Safety 
precautions.  Paragraph  (a)  was  revised 
to  clarify  that  the  requirements  in  this 
section  only  apply  if  a  patient  or 
research  subject  cannot  be  released 
under  §35.75  Paragraph  (a)(1)  was 
revised  to  give  the  licensee  fiexibility  in 
quartering  patients  Option  1  is  identical 
to  the  current  rule,  i.e..  it  allows  the 
licensee  to  quarter  the  patient  or  human 
research  subject  in  a  private  room  with 
a  private  sanitary  facility  Option  2 
allows  the  licensee  to  quarter  the 
individual  in  a  room,  with  a  private 
sanitary  facility,  with  another 
individual  who  also  has  received 
therapy  with  a  radioactive  drug 
containing  byproduct  material  and  who 
also  cannot  be  released  under  §  35.75. 
We  included  option  2  in  the  final  rule 
because  we  believe  that  the  dose  that 
patients  would  receive  from  each  other 
would  be  inconsequential  in  light  of  the 
dose  that  they  receive  from  the  medical 
treatment  that  thev  have  undergone. 

We  revised  paragraph  (a)(2)  to  require 
that  the  patients  room,  rather  than  the 
door,  be  visibly  posted  to  give  the 
licensee  some  flexibility  in  determining 
where  to  place  the  posting  so  it  is 
visible.  These  requirements  are  in 
addition  to  the  posting  requirements  in 
Part  20.  We  believe  that  the  posting 
requirements  in  Part  20  are  not  adequate 
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to  ensure  that  individuals  entering  the 
room  would  be  aware  of  the  presence  of 
radioactive  materials  in  the  room.  The 
current  requirements  in  paragraphs 
(a)(3).  (4),  (6),  (7),  and  (8)  were  deleted 
because  they  are  radiation  protection 
requirements  that  are  covered  under 
Part  20.  We  revised  paragraph  (b)  to 
state  that  the  licensee  shall  notify  the 
RSO,  or  his  or  her  designee,  and  the  AU 
as  soon  as  possible  if  the  patient  or 
human  research  subject  has  a  medical 
emergency  or  dies.  This  change  allows 
the  RSO  to  designate  an  individual  to 
act  in  his  or  her  behalf,  in  such  cases, 
to  address  radiation  protection  issues 
and  to  ensure  that  the  AU  is  notified. 

The  NRC  deleted  the  current  §  35.320, 
Possession  of  survey  instruments 
because  these  specific  requirements  are 
not  needed  in  Part  35.  Section  20.1501 
of  this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made,  surveys  to 
demonstrate  compliance  with  Part  20, 
and  requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires  a 
licensee  to  have  adequate  equipment. 
Guidance  on  the  types  of  instruments 
medical  licensees  could  consider  using 
is  in  NUREG-1556.  Vol.  9  (draft). 

Section  35.390.  Training  for  use  of 
unsealed  byproduct  material  for  which 
a  written  directive  is  required,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  for  unsealed 
byproduct  material  for  which  a  written 
directive  is  required  were  moved,  with 
some  modifications,  from  the  ciurent 
§  35.930.  Training  for  therapeutic  use  of 
unsealed  bjqproduct  material.  Three 
changes  made  in  the  new  section  should 
be  noted.  First,  the  listing  of  specialty 
boards  by  name  was  deleted  because  the 
regulatory  text  in  Part  35  will  no  longer 
incorporate  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements  for  AUs.  In  place  of  listing 
the  boards,  the  final  rule  provides  for 
NRC  recognition  of  the  boards.  Second, 
the  new  requirements  require  a  total  of 
700  hours  of  training  and  experience 
that  must  include  classroom,  laboratory, 
and  supervised  work  experience.  Third, 
an  individual  must  obtain  written 
certification  from  a  preceptor  indicating 
that  the  individual  has  satisfactorily 
completed  the  requirements  in  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  AU.  Section  III  of 
the  SUPPLEMENTARY  INFORMATION 
contains  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 


the  final  rule,  §  35.390  will  replace  the 
current  requirements  in  §  35.930, 
Training  for  therapeutic  use  of  unsealed 
byproduct  material. 

Section  35.392,  Training  for  the  oral 
administration  of  sodium  iodide  1-131 
requiring  a  written  directive  in 
quantities  less  than  or  equal  to  1.22 
Gigabecquerels  (33  millicuries).  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  for  iodine-131 
treatment  of  hyperthyroidism  were 
moved,  with  some  modifications,  ft'om 
the  current  35.932,  Training  for 
treatment  of  hyperthyroidism.  Three 
changes  made  in  the  new  section  should 
be  noted.  First,  the  section  is  no  longer 
limited  to  use  of  iodine-131  for 
treatment  of  hyperthyroidism.  Second, 
the  final  rule  provides  for  NRC 
recognition  of  the  boards.  Third,  an 
individual  must  obtain  written 
certification  from  a  preceptor  indicating 
that  the  individual  has  satisfactorily 
completed  the  requirements  in  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  AU.  Section  III  of 
the  SUPPLEMENTARY  INFORMATION 
contains  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.392  will  replace  the 
current  requirements  in  §  35.932, 
Training  for  treatment  of 
hyperthyroidism. 

Section  35.394,  Training  for  the  oral 
administration  of  sodium  iodide  1-131 
requiring  a  written  directive  in 
quantities  greater  than  1.22 
Gigabecquerels  (33  millicuries),  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  for  iodine-131 
for  treatment  of  thyroid  carcinoma  were 
moved,  with  some  modifications,  from 
the  current  35.934.  Training  for 
treatment  of  thyroid  carcinoma.  Three 
changes  made  in  the  new  section  should 
be  noted.  First,  the  section  is  no  longer 
limited  to  use  of  iodine-131  for 
treatment  of  thyroid  carcinoma.  Second, 
the  final  rule  provides  for  NRC 
recognition  of  the  boards.  Third,  an 
individual  must  obtain  written 
certification  from  a  preceptor  indicating 
that  the  individual  has  satisfactorily 
completed  the  requirements  in  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  AU.  Section  in  of 
the  SUPPLEMENTARY  INFORMATION 
contains  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.394  will  replace  the 
current  requirements  in  §  35.934, 


Training  for  treatment  of  thyroid 
carcinoma. 

Subpart  F  was  retitled  Manual 
Brachytherapy.  This  subpart  contains 
the  requirements  for  medical  use  of 
sealed  sources  for  manual 
brachytherapy  and  replaces  the 
requirements  in  the  current  Subpart  G, 
Sources  for  Brachytherapy. 

The  NRC  retitled  §  35.400,  Use  of 
sources  for  manual  brachytherapy.  and 
deleted  the  specific  sources  and  uses 
listed  in  the  current  paragraphs  (a) 
through  (g).  This  conforms  with  the 
more  risk-informed,  performance-based 
nature  of  this  final  rule.  The  licensee 
has  the  flexibility  to  use  brachytherapy 
sources  for  therapeutic  medical  uses  as 
approved  in  the  SSDR.  In  addition,  we 
added  a  new  paragraph  (b)  to  allow  the 
use  of  brachytherapy  sources  in  medical 
research  as  long  as  the  research  is 
conducted  in  accordance  with  an  active 
Investigational  Device  Exemption  (IDE) 
application  accepted  by  the  FDA.  With 
this  revision,  we  allow  previously 
registered  sources  to  be  used  for  uses 
other  than  those  described  in  the 
original  sealed  source  registration 
process  if  the  research  is  conducted 
under  an  active  IDE  application 
accepted  by  the  FDA. 

The  NRC  retitled  and  revised 
§  35.404,  Surveys  after  source  implant 
and  removal.  The  current  paragraph  (a) 
was  redesignated  paragraph  (b)  and  was 
amended  to  delete  the  requirement  that 
a  licensee  may  not  release  a  patient  or 
a  human  research  subject  treated  by 
temporary  implant  imtil  all  sources 
have  been  removed.  The  release  of 
patients  or  human  research  subjects  is 
addressed  in  §  35.75.  The  reference  to 
radiation  when  referring  to  the  survey 
was  also  removed  because  this  was 
repetitive  of  the  requirement  to  perform 
the  survey  with  a  radiation  detection 
survey  instrument.  The  new  paragraph 
(a)  contains  the  requirements,  with 
minor  modifications,  that  were 
previously  required  by  §  35.406(c).  The 
survey  required  by  paragraph  (a)  is 
performed  to  locate  and  account  for  all 
sources  that  have  not  been  implanted. 
However,  this  survey  does  not 
necessarily  have  to  be  a  radiation 
survey.  Depending  on  the  area  being 
surveyed  and  the  ability  to  distinguish 
from  the  radiation  background  around 
the  patient  implanted  with 
brachytherapy  sources,  the  survey  may 
be  a  visual  or  a  radiation  survey. 
Therefore,  this  section  includes  all  of 
the  survey  requirements  for  this  subpart. 
The  recordkeeping  requirements  for  this 
section  are  in  §  35.2404,  Records  of 
surveys  after  source  implant  and 
removal. 
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The  NRC  retitled  and  revised 
§  35.406,  Brachytherapy  sources 
accountability.  Paragraph  (a)  requires 
that  the  licensee  maintain 
accountability  for  all  brachytherapy 
sources  in  storage  or  use.  We  deleted  the 
majority  of  the  prescriptive 
requirements  and  associated 
recordkeeping  requirements  in  the  final 
section  to  give  the  licensee  flexibility  in 
program  management.  The  requirements 
in  the  current  paragraph  (c)  were  moved 
to  §  35.404.  We  believe  that  the 
requirements  that  were  retained  in  this 
section  are  essential  to  the  radiation 
safety  program.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2406,  Records  of  brachytherapy 
source  accountabilitv. 

The  NRC  revised  §  35.410,  Safety 
instruction  to  state  explicitly  that  the 
instruction  requirements  in  this  section 
are  in  addition  to,  and  not  in  lieu  of,  the 
training  requirements  of  §  19.12.  We 
believe  that  it  is  important  that 
personnel  caring  for  patients  or  human 
research  subjects  that  have  received 
brachyiherapy  (and  cannot  be  released 
under  §  35.75),  receive  instruction  in 
limiting  radiation  exposure  to  the  public 
and  workers  and  the  actions  to  be  taken 
in  the  case  of  a  medical  emergency  or 
death. 

Paragraph  (a)  in  the  final  rule  requires 
that  safety  instruction  be  provided 
initially  and  at  least  annually.  The 
current  rule  does  not  specify  when 
instructions  must  be  given.  Typically, 
the  frequency  of  training  has  been 
handled  during  the  licensing  process. 
We  do  not  expect  that  the  same  level  of 
training  be  provided  to  all  individuals 
caring  for  the  patient.  The  level  of 
training  should  be  commensurate  with 
the  type  of  care  that  the  personnel  may 
render  to  the  patient  or  human  research 
subject.  We  have  deleted  the  reference 
to  "procedures"  in  paragraph  (a) 
because  we  have  chosen  to  focus  this 
section  on  instruction  rather  than  on 
procedures.  We  believe  the  licensee 
should  have  flexibility  in  program 
management  and  recognize  that 
licensees  may  develop  alternative  ways 
of  addressing  the  issues  in  paragraphs 
(a)(1)  through  (a)(5).  We  revised 
paragraph  (a)(4)  to  require  that 
instruction  on  visitor  control  include 
instruction  on  routine  visitation 
authorized  under  the  provisions  in 
§  20.1301(a)(1),  as  well  as  visitation  that 
is  authorized  under  the  final  provisions 
of  §  20.1301(c).  We  revised  paragraph 
(a)(5)  to  state  that  personnel  should 
notify  the  RSO,  or  his  or  her  designee, 
and  an  AU.  if  the  patient  or  human 
research  subject  has  a  medical 
emergency  or  dies.  This  change 
provides  the  RSO  flexibility  in 


designating  who  should  be  notified  to 
address  radiation  protection  issues  and 
ensures  that  an  AU  is  notified.  The 
recordkeeping  requirements  for  this 
section  are  in  §  35.2310.  Records  of 
safety  instruction. 

The  NRC  revised  §  35.415,  Safety 
precautions.  Paragraph  (a)  was  amended 
to  clarify  that  the  requirements  in  this 
section  only  apply  if  a  patient  or  human 
research  subject  is  receiving 
brachytherapy  and  cannot  be  released  in 
accordance  with  §  35.75.  Paragraph 
(a)(1)  was  amended  to  clarify  that  a 
patient  or  human  research  subject  who 
is  receiving  brachytherapy  can  only 
share  a  room  with  another 
brachvtherapy  patient. 

We'revised  paragraph  (a)(2)  to  require 
that  the  patienfs  room,  rather  than  the 
door,  be  visibly  posted  to  give  the 
licensee  flexibility  in  determining 
where  to  place  the  posting  so  it  is 
visible.  These  posting  requirements  are 
in  addition  to  the  posting  requirements 
in  Part  20.  We  believe  that  the  posting 
requirements  in  Part  20  are  not  adequate 
to  ensure  that  individuals  entering  the 
room  would  be  aware  of  the  presence  of 
radioactive  materials  in  the  room.  The 
requirement  to  put  a  note  on  the  door 
or  in  the  patient's  or  human  research 
subject's  chart  where  and  how  long 
visitors  may  stay  in  the  patient's  or 
human  research  subject's  room  was 
moved  from  the  current  paragraph  (a)(2) 
to  the  new  paragraph  (a)(3).  We  deleted 
the  current  requirements  in  paragraphs 
(a)(3)  and  (4)  because  they  are  radiation 
protection  requirements  that  are  covered 
under  Part  20.  We  added  a  new- 
requirement  (paragraph  b)  that  requires 
the  licensee  to  have  emergency  response 
equipment  available  near  each  treatment 
room.  This  addition  codifies 
requirements  that  are  currently  imposed 
on  licensees  by  license  conditions.  The 
current  paragraph  (b)  was  redesignated 
as  paragraph  (c)  and  was  revised  to  state 
that  the  licensee  shall  notify  the  RSO.  or 
his  or  her  designee,  and  an  AU  as  soon 
as  possible  if  the  patient  or  human 
research  subject  has  a  medical 
emergency  or  dies.  This  change  has 
been  made:  (1)  To  recognize  that  in  a 
medical  emergency,  the  licensee's 
primary  responsibility  is  the  care  of  the 
patient;  (2)  to  provide  the  RSO 
flexibility  in  whom  should  be  notified 
to  address  radiation  protection  issues: 
and  (3)  to  ensure  that  the  AU  is  notified. 
The  NRC  deleted  the  current  §  35.420. 
Possession  of  survey  instruments 
because  these  specific  requirements  are 
not  needed  in  Part  35.  Section  20.1501 
of  this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made,  surveys  to 
demonstrate  compliance  with  Part  20 
and  requires  the  licensee  to  ensure  that 


instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires  the 
licensee  to  have  adequate  equipment 
Guidance  on  the  types  of  instruments 
medical  licensees  could  consider  using 
isinNUREG-1556,  Vol.  9. 

Section  35.432.  Calibration 
measurements  of  brachytherapy  sources, 
is  a  new  section  that  requires  a  licensee 
authorized  to  use  brachytherapy  sources 
for  medical  use  to  perform  calibration 
measiirements  on  brachytherapy  sources 
before  the  first  medical  use  of  the 
source(s)  after  the  effective  date  of  this 
rule.  The  requirements  m  this  section 
are  based  on  recommendations  found  in 
AAPM  TG-40  and  TG-56.  and  are 
consistent  with  the  calibration 
requirements  for  sealed  sources  and 
devices  for  therapy.  The  final  rule 
allows  the  licensee  to  rely  on  the  output 
measurement  provided  by  the  source 
manufacturer  or  by  a  calibration 
laboratory  accredited  by  the  American 
Association  of  Physicists  in  Medicine, 
as  long  as  the  calibration  was  conducted 
in  accordance  with  a  published  protocol 
accepted  by  a  nationally  recognized 
body  and  appropriately  calibrated 
equipment  was  used.  As  discussed  in 
the  Regulator)-  Impact  Statement,  the 
NRC  recognizes  that  licensees  may  need 
to  procure  additional  equipment  to  meet 
this  requirement.  We  believe  that  the 
additional  expenditure  is  warranted  in 
order  for  the  licensee  administering 
brachvtherapy  doses  to  ensure  that  the 
correct  dose  is  delivered  to  patients.  The 
recordkeeping  requirements  for  this 
section  are  in  §  35.2432,  Records  of 
calibration  measurements  of 
brachvtherapv  sources. 

Section  35.433.  Decay  of  strontium-90 
sources  for  ophthalmic  treatment,  is  a 
new  section.  This  section  requires  that 
only  an  AMP  may  calculate  the  activity 
of  a  strontium-90  source  that  is  used  to 
determine  the  treatment  times  for 
ophthalmic  treatments.  It  also  requires 
that  the  decay  must  be  based  on  the 
activity  determined  under  §  35.432.  This 
section  was  added  because  the  NRC  is 
aware  of  numerous  misadministrations 
involving  strontium-90  for  ophthalmic 
use  that  were  caused  by  individuals 
improperly  decaying  the  sources.  Given 
the  risks  associated  with  the  use  of 
strontium-90  and  the  numerous 
misadministrations  in  this  area,  more 
prescriptive  requirements  are  warranted 
to  ensure  that  the  activities  of 
strontium-90  sources  are  correctly 
determined.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2433,  Records  of  decay  of 
strontium-90  sources  for  ophthalmic 
treatments. 
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Section  35.457.  Therapy-related 
computer  systems,  is  a  new  section  that 
requires  acceptance  testing  on  the 
treatment  planning  system  of  therapy- 
related  computer  systems  in  accordance 
with  published  protocols  accepted  by 
nationally  recognized  bodies.  The 
requirements  in  this  section  are  based 
on  reconunendations  found  in  AAPM 
TG-56.  The  components  of  the 
acceptance  testing  are  pro%'ided  in  this 
section.  However,  the  licensee  retains 
the  flexibility  in  developing  the 
acceptance  testing  program.  The  NRC 
believes  that  these  new  requirements  are 
warranted  in  order  for  the  licensee 
administering  brachytherapy  doses  to 
ensure  that  the  correct  dose  is  delivered 
to  patients. 

Section  35.490,  Training  for  use  of 
manual  brachytherapy  sources,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  of  manual 
brachytherapy  sources  were  moved, 
with  some  modifications,  from  the 
current  §  35.940,  Training  for  use  of 
brachytherapy  sources.  Two  changes 
made  in  the  new  section  should  be 
noted.  First,  the  listing  of  specialty 
boards  by  name  was  deleted  because  the 
regulatory  text  in  Part  35  will  no  longer 
incorporate  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements  for  AUs.  In  place  of  listing 
the  boards,  the  final  rule  provides  for 
NRC  recognition  of  the  boards.  Second, 
an  individual  must  obtain  written 
certification  from  a  preceptor  indicating 
that  the  individual  has  satisfactorily 
completed  the  requirements  in  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  AU.  Section  III  of 
the  SUPPLEMENTARY  INFORMATION 
contains  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Pcul  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.490  will  replace  the 
current  requirements  in  §  35.940, 
Training  for  use  of  brachytherapy 
sources. 

Section  35.491,  Training  for 
ophthalmic  use  of  strontium-90,  is  a 
new  section.  The  training  and 
experience  requirements  for  an  AU  of 
strontium-90  sources  for  ophthalmic 
treatment  were  moved,  with  some 
modifications,  from  the  current 
§  35.941,  Training  for  ophthalmic  use  of 
strontium-90.  Two  provisions  in  the 
new  section  should  be  noted.  First,  an 
individual  must  obtain  written 
certification  from  a  preceptor  indicating 
that  the  individual  has  satisfactorily 
completed  the  requirements  in  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 


independently  as  an  AU.  Second,  the 
NRC  added  a  provision  that  a  physician 
who  meets  the  requirements  in  §  35.490 
would  automatically  meet  the 
requirements  to  become  an  AU  under 
§35.491.  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  contains  a 
detailed  discussion  of  the  Commission's 
changes  to  the  training  and  experience 
requirements  in  Part  35.  Note,  2  years 
after  the  effective  date  of  the  final  rule, 
§  35.491  will  replace  the  current 
requirements  in  §  35.941,  Training  for 
ophthalmic  use  of  strontium-90. 

Subpart  G  was  retitled  Sealed  Sources 
for  Diagnosis.  This  subpart  contains  the 
requirements  for  diagnostic  medical  use 
of  sealed  sources  and  replaces  the' 
requirements  in  the  current  Subpart  H, 
Sealed  Sources  for  Diagnosis. 

In  §  35.500.  Use  of  sealed  sources  for 
diagnosis,  the  NRC  deleted  the  specific 
sources  and  uses  listed  in  paragraphs  (a) 
and  (b).  This  conforms  with  the  more 
risk-informed,  performance-based 
nature  of  this  final  rule.  The  licensee 
has  the  flexibility  to  use  sealed  sources 
for  diagnostic  medical  uses  as  approved 
in  the  SSDR. 

The  NRC  deleted  the  current  §  35.520, 
Availability  of  survey  instrument 
because  these  specific  requirements  are 
not  needed  in  Part  35.  Section  20.1501 
of  this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made,  surveys  to 
demonstrate  compliance  with  Part  20 
and  requires  the  licensee  to  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires  the 
licensee  to  have  adequate  equipment. 
Guidance  on  the  types  of  instruments 
medical  licensees  could  consider  using 
is  in  NUREG-1556,  Vol.  9  (draft). 

Section  35.590,  Training  for  use  of 
sealed  sources  for  diagnosis,  is  a  new 
section.  The  training  and  experience 
requirements  for  an  AU  of  a  diagnostic 
sealed  source  in  a  device  were  moved, 
with  some  modifications,  from  the 
current  §  35.950,  Training  for  use  of 
sealed  sources  for  diagnosis.  One 
change  made  in  the  new  section  should 
be  noted.  The  listing  of  specialty  boards 
by  name  was  deleted  because  the 
regulatory  text  in  Part  35  will  no  longer 
incorporate  a  listing  of  specialty  boards 
whose  diplomates  automatically  fulfill 
the  training  and  experience 
requirements  for  AUs.  In  place  of  listing 
the  boards,  the  final  rule  provides  for 
NRC  recognition  of  the  boards.  Section 
III  of  the  SUPPLEMENTARY  INFORMATION 
contains  a  detailed  discussion  of  the 
Commission's  changes  to  the  training 
and  experience  requirements  in  Part  35. 
Note,  2  years  after  the  effective  date  of 
the  final  rule,  §  35.590  will  replace  the 


current  requirements  in  §  35.950, 
Training  for  use  of  sealed  sources  for 
diagnosis. 

The  NRC  retitled  Subpart  H,  Photon 
Emitting  Remote  Afterloader  Units, 
Teletherapy  Units;  and  Gamma 
Stereotactic  Radiosurgery  Units,  and 
amended  its  provisions  to  address  all 
medical  uses  of  photon  emitting  sealed 
sources  in  devices  for  therapy.  Devices 
such  as  teletherapy,  remote  afterloaders, 
and  gamma  stereotactic  radiosurgery 
units  are  addressed  in  this  subpart.  This 
subpart  do'es  not  contain  requirements 
for  manual  brachytherapy,  which  are  in 
Subpart  F,  nor  does  it  include 
requirements  for  beta  emitting  devices, 
such  as  beta  emitting  intravascular 
brachytherapy  devices.  This  subpart 
replaces  the  requirements  in  the  current 
Subpart  I,  Teletherapy. 

The  NRC  retitled  §  35.600,  Use  of  a 
sealed  source  in  a  remote  afterloader 
unit,  teletherapy  unit,  or  gamma 
stereotactic  radiosurgery  unit,  and 
deleted  any  references  to  specific 
radionuclides  and  devices  in  the 
codified  text.  The  licensee  has  the 
flexibility  to  use  sealed  sources  in 
photon  emitting  devices  for  therapeutic 
medical  uses  as  approved  in  the  SSDR. 
In  addition,  we  added  paragraph  (b)  to 
allow  the  use  of  therapy  sealed  sources 
in  medical  research  as  long  as  the 
research  is  conducted  in  accordance 
with  an  active  IDE  application  accepted 
by  the  FDA.  This  change  allows 
previously  registered  sources  to  be  used 
for  uses  other  than  those  described  in 
the  original  sealed  source  registration 
process,  if  the  research  is  conducted 
imder  an  active  IDE  application 
accepted  by  the  FDA. 

Section  35.604,  SiUA^eys  of  patients 
and  human  research  subjects  treated 
with  a  remote  afterloader  unit,  is  a  new 
section.  This  section  requires  that  a 
licensee  make  a  radiation  survey  of  a 
patient  or  human  research  subject  to 
confirm  that  the  sources  have  been 
removed  from  the  individual  and 
returned  to  a  shielded  position  before 
releasing  the  individual  from  licensee 
control.  For  fractionated  low  dose-rate 
or  pulsed  dose-rate  treatments  where 
the  patient  is  not  releasable  under 
§  35.75,  surveys  need  only  be  performed 
after  the  last  time  the  source  is  returned 
to  the  shielded  position.  For  example,  a 
survey  of  the  patient  is  not  required 
every  time  that  the  source  is  retracted 
into  the  shielded  safe  when  nursing 
personnel  enter  the  patient  treatment 
room  to  provide  care  to  patients 
undergoing  fractionated  treatments 
using  a  low  or  pulsed  dose-rate  remote 
afterloader  imit.  This  new  requirement 
was  previously  imposed  on  remote 
afterloader  licensees  by  license 
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condition.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2404.  Records  of  radiation  surveys 
of  patients  and  human  research  subjects. 

The  NRCretitled§  35.605, 
Installation,  maintenance,  adjustment, 
and  repair,  and  amended  the  codified 
text  to  clarif\'  that  only  a  person 
specifically  licensed  by  the  Commission 
or  an  Agreement  State  can  install, 
maintain,  adjust,  or  repair  a  unit  that 
involves  work  on  the  source  shielding, 
source  driving  unit,  or  other  electronic 
or  mechanical  mechanism  that  could 
expose  the  source,  reduce  the  shielding 
around  the  source,  or  compromise  the 
radiation  safety  of  the  unit  or  the 
sources.  The  types  of  units  referred  to  in 
this  section  were  revised  to  include 
remote  afterloader  units  and  gamma 
stereotactic  radiosurgery  units,  rather 
than  just  teletherapy  units. 

Paragraph  (b)  also  specifies  that, 
except  for  low  dose-rate  remote 
afterloader  units,  only  a  person 
specifically  licensed  by  the  Commission 
or  an  Agreement  State  shall  install, 
replace,  relocate,  or  remove  a  sealed 
source  or  source  contained  in  a  device. 
For  low  dose-rate  remote  afterloader 
units,  installation,  replacement, 
relocation,  or  removal  of  a  sealed  source 
must  be  done  by  a  person  specifically 
licensed  by  the  Commission  or  an 
Agreement  State  or  by  an  AMP.  The 
exception  to  allow  an  AMP  to  perform 
these  activities  for  low  dose-rate  remote 
afterloader  units  was  included  in  the 
final  rule  because  we  believe  that  the 
radiation  hazards  associated  with 
installation,  replacement,  relocation,  or 
removal  of  a  sealed  source  in  these 
devices  are  similar  to  that  of 
manipulation  of  manual  brachytherapy 
sources.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2605,  Records  of  installation, 
maintenance,  adjustment,  and  repair. 

The  NRC  deleted  the  current  §  35.606, 
License  amendments.  The  requirements 
in  the  current  paragraphs  (a),  (b).  and  (d) 
are  addressed  in  the  final  §  35.13(e). 
Paragraph  (c)  was  deleted  because  the 
licensees  must  comply  with  the  dose 
limit  requirements  in  Part  20.  and  no 
further  limitations  are  warranted. 
Paragraph  (e)  was  deleted  because  the 
requirement  to  file  an  amendment 
before  allowing  an  individual  to 
perform  the  duties  of  the  AMP  is 
addressed  in  the  final  §  35.13(b). 
Paragraph  (e)  was  deleted  because  the 
requirements  in  Subpart  H  require  that 
the  AMP  perform  specific  duties.  Any 
deviations  from  these  requirements 
would  necessitate  an  exemption  from 

Part  35. 

The  NRC  retitled  §  35.610,  Safety 
procedures  and  instructions  for  remote 


afterloader  units,  teletherapy  units,  and 
gamma  stereotactic  radiosurger>-  units, 
and  amended  the  codified  text  to 
include  remote  afterloader  units  and 
gamma  stereotactic  radiosurgerv  units. 
Paragraph  (a)  requires  that  a  licensee 
secure  the  unit,  console,  console  keys, 
and  treatment  room  when  not  in  use  or 
unattended:  permit  only  approved 
individuals  into  the  treatment  room 
during  treatment:  prevent  dual 
operation  of  radiation  producing 
devices:  and  develop,  implement,  and 
maintain  written  emergency  response 
procedures. 

Paragraphs  (a)(1)  and  (a)(3)  codif\' 
requirements  that  are  currently  imposed 
on  licensees  by  license  conditions 
related  to  u-se  of  remote  afterloaders. 
Because  of  the  applicability  of  the 
requirements  to  all  therapy  units,  they 
were  added  to  the  rule  with  the  intent 
of  having  the  requirements  apply  to  all 
such  units.  We  expanded  paragraph 
(a)(2)  to  recognize  that  there  are  certain 
design  conditions  that  will  necessitate 
an  individual,  other  than  the  patient, 
being  in  the  treatment  room  during  the 
treatment.  An  example  of  this  condition 
is  use  of  a  low  energy  gamma  source  in 
a  therapeutic  medical  device  where  the 
AU  mav  need  to  be  in  the  room  with  the 
patient!  This  exception  does  not  relieve 
the  licensees  from  complying  with  the 
dose  limits  for  occupationally-exposed 
individuals  or  the  general  public  in  Part 
20.  In  paragraph  (a)(4),  we  codified 
requirements  that  are  currently  imposed 
on  licensees  by  license  conditions 
related  to  emergency  procedures. 

We  revised  paragraph  (b)  to  require 
that  a  copy  of  the  licensee's  procedures 
be  physically  located  at  the  unit 
console.  We  revised  paragraph  (c)  to 
require  that  the  location  of  the 
procedures  and  emergency  response 
telephone  numbers  be  posted. 
Previously,  all  of  these  procedures  were 
required  to  be  posted.  This  was 
impractical  with  the  addition  of  remote 
afterloaders  because  error  conditions 
and  responses  are  often  several  pages  in 

length. 

Paragraphs  (d)  and  (e),  previously 
paragraph  (b),  were  revised  to  require 
that  the  licensee  provide  initial  and  at 
least  annual  instruction  in  specifically 
identified  procedures  to  all  individuals 
who  operate  the  unit,  and  initial  and  at 
least  annual  practice  drills  in  emergency 
procedures  to  unit  operators,  AMPs,  and 
AUs.  The  level  of  instruction  should  be 
commensurate  with  the  individual's 
assigned  duties.  For  example,  an 
individual  need  not  be  instructed  in 
equipment  inspection,  unless  it  is 
expected  that  during  the  normal  course 
of  the  day,  the  individual  will  be 
required  to  inspect  the  unit.  We  believe 


that  due  to  the  complexity  of 
therapeutic  treatment  units,  refresher 
training  and  practice  drills  on 
emergencv  response  are  warranted.  The 
recordkeeping  requirements  for  this 
section  are  in  §  35.2310.  Records  of 
instruction  and  training 

Paragraph  (g)  was  added  to  refer  to  the 
recordkeeping  requirements  in 
§  35.2610  for  the  procedures  required  by 
paragraphs  (a)(4)  and  (d)(2). 

The  NRC  retitled  ^  35.615.  Safety 
precautions  for  remote  afterloader  units, 
teletherapy  units,  and  gamma 
stereotactic  radiosurgery  units,  and 
amended  the  codified  text  to  include 
remote  afterloader  units  and  gamma 
stereotactic  radiosurgery  units  The 
current  requirements  in  paragraphs  (a) 
and  (b)  remain  essentially  the  same, 
with  minor  changes  to  the  language  to 
support  requirements  for  remote 
afterloader  units  and  gamma  stereotactic 
radiosurgery'  units.  We  deleted  many  of 
the  prescriptive  requirements  [e.g., 
beam  condition  indicator  light]  [current 
paragraph  (c)|  and  radiation  monitor 
[current  paragraph  (d)]  because  they  are 
addressed  in  Part  20. 

We  added  new  requirements  in 
paragraph  (d)  for  intercom  systems,  and 
in  paragraphs  (e).  (f).  and  (g)  to  codif\- 
requirements  that  are  currently  imposed 
by  license  conditions.  Current  license 
conditions  were  modified  when  they 
were  incorporated  into  the  final  rule 
For  example,  the  presence  of  an  AU  and 
an  AMP  during  patient  treatments  was 
clarified  for  each  type  of  unit.  As  used 
in  this  provision,  physically  present 
means  to  be  within  hearing  distance  of 
normal  voice.  Immediately  available 
means  that  the  individual  is  available 
on  an  on-call  basis  to  respond  to  an 
emergencv.  At  a  minimum,  this  person 
must  be  available  bv  telephone. 

We  believe  that  the  inherent  risk  of 
these  procedures  justifies  the 
prescriptiveness  of  this  regulation  and 
that  it  is  important  for  a  properly 
trained  physician  to  be  available  at  all 
times  to  respond  to  an  emergency 
requiring  source  removal. 

We  deleted  the  current  §  35.620, 
Possession  of  survey  instruments, 
because  these  specific  requirements  are 
not  needed  in  Part  35.  Section  20  1501 
of  this  chapter  requires  that  the  licensee 
make,  or  cause  to  be  made.  sur\eys  to 
demonstrate  compliance  with  Part  20. 
and  that  the  licensee  ensure  that 
instruments  and  equipment  used  to 
show  compliance  with  Part  20  are 
periodically  calibrated.  In  addition, 
§  30.33(a)(2)  of  this  chapter  requires 
licensees  to  have  adequate  equipment, 
Guidance  on  the  types  of  instruments 
medical  licensees  could  consider  using 
is  in  NUREG-1556,  Vol.  9  (draft). 
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The  NRC  amended  §  35.630. 
Dosimetry  equipment,  to  provide 
calibration  requirements  for  instruments 
used  in  this  subpart  and  Subpart  F. 
Paragraph  (a)(1)  requires  that  dosimetry 
systems  be  calibrated  using  a  source  or 
system  traceable  to  the  National 
Institute  of  Standards  and  Technology 
(NIST)  and  in  accordance  with 
published  protocols  accepted  by  a 
nationally  recognized  body:  or  by  a 
calibration  laboratory  accredited  by 
AAPM.  This  change  gives  licensees  two 
alternatives  for  direct  traceability  of 
dosimetry  equipment  calibration,  i.e.. 
either  a  source  or  the  measurement 
instrument  (e.g.,  well  chamber)  can  be 
calibrated  against  a  national  standard. 
We  acknowledge  that  the  industry 
standards  for  instrument  calibration 
provide  adequate  assurance  that 
equipment  is  properly  calibrated.  We 
amended  paragraph  (a)(2)  to  delete  the 
reference  to  intercomparison  meetings 
sanctioned  by  a  calibration  laboratory  or 
radiologic  physics  centers  accredited  by 
the  AAPM.  This  provision  is  no  longer 
necessary  because  the  AAPM  does  not 
sanction  intercomparison  meetings. 
References  to  cobalt-60  and  cesium-137 
contained  within  teletherapy  units  were 
deleted  to  make  the  section  applicable 
to  dosimetry  equipment  for  all 
radionuclides  and  therapy  units.  In 
addition,  licensees  using  only  low  dose- 
rate  remote  afterloader  units  are  not 
required  to  possess  dosimetry 
equipment  if  they  rely  on  the  source 
output  or  activity  determined  by  the 
manufacturer,  as  long  as  the 
manufactiu'er  uses  appropriately 
calibrated  equipment  and  performs  the 
calibration  in  accordance  with 
published  protocols  accepted  by  a 
nationally  recognized  body.  This 
allowance  has  been  made  to  be 
consistent  with  the  requirements  for 
manual  brachytherapy  sources.  The 
recordkeeping  requirements  for  this 
section  are  in  §  35.2630,  Records  of 
dosimetry  equipment. 

The  NRC  retitled  §  35.632,  Full 
calibration  measurements  on 
teletherapy  units,  and  amended  the 
codified  text  to  clarify  that  the 
requirements  in  this  section  apply  to 
teletherapy  units.  In  paragraph  (d).  we 
deleted  the  reference  to  the  AAPM  Task 
Group  Reports  and  replaced  it  with  a 
requirement  that  full  calibration 
measurements  be  done  in  accordance 
with  published  protocols  accepted  by 
nationally  recognized  bodies.  This 
allows  the  licensee  more  flexibility  in 
choosing  appropriate  protocols.  We 
acknowledge  that  the  industry  standards 
for  teletherapy  unit  calibration  provide 
adequate  assurance  that  equipment  is 


properly  calibrated.  Paragraph  (e)  was 
revised  to  include  mathematical 
correction  of  output  for  sources  other 
than  cobalt-60  and  cesium-137.  In 
paragraph  (f),  we  replaced  the  term 
■'teletherapy  physicist"  with  the  term 
"authorized  medical  physicist."  The 
recordkeeping  requirements  for  this 
section  are  in  §  35.2632,  Records  of 
teletherapy,  remote  afterloader,  and 
gamma  stereotactic  radiosurgery  full 
calibrations. 

Section  35.633,  Full  calibration 
measurements  on  remote  afterloader 
units,  is  a  new  section  that  contains  the 
requirements  for  the  calibration  of 
remote  afterloader  units.  This  section  is 
similar  in  content  to  §  35.632. 
Requirements  in  this  section  were  based 
on  recommendations  found  in  AAPM 
Task  Group  Report  No.  56 — Code  of 
Practice  for  Brachytherapy  Physics 
(1997)  and  AAPM  Task  Group  Report 
No.  59.  The  recordkeeping  requirements 
for  this  section  are  in  §  35.2632,  Records 
of  teletherapy,  remote  afterloader,  and 
gamma  stereotactic  radiosurgery  full 
calibrations. 

The  NRC  deleted  the  current  §  35.634, 
Periodic  spot-checks,  and  moved  the 
requirements  of  this  section,  with  minor 
modifications,  to  §  35.642. 

Section  35.635,  Full  calibration 
measurements  on  gamma  stereotactic 
radiosurgery  units,  is  a  new  section  that 
contains  the  requirements  for  the 
calibration  of  gamma  stereotactic 
radiosurgery  units.  This  section  is 
similar  in  content  to  §  35.632. 
Requirements  in  this  section  are  based 
on  recommendations  found  in  AAPM 
Report  No.  54.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2632,  Records  of  teletherapy, 
remote  afterloader,  and  gamma 
stereotactic  radiosurgery  full 
calibrations. 

The  NRC  deleted  the  current  §  35.636, 
Safety  checks  for  teletherapy  facilities. 
The  requirements  in  this  section  were 
extended  to  all  therapy  units  and 
incorporated  into  the  final  §§  35.642, 
35.643,  35.645,  and  35.647. 

The  NRC  deleted  the  current  §  35.641, 
Radiation  surveys  for  teletherapy 
facilities.  Radiation  surveys  at  the 
surface  of  the  main  source  safe  of 
therapy  units  were  addressed  in  the 
final  §  35.652.  The  remaining 
requirements  in  the  current  §  35.641 
were  deleted  to  allow  the  licensee  more 
flexibility  in  managing  its  radiation 
protection  program. 

Section  35.642,  Periodic  spot-checks 
for  teletherapy  units,  is  a  new  section 
that  contains  the  requirements  that  were 
previously  foimd  in  §  35.634,  Periodic 
spot-checks.  The  NRC  replaced  the 
phrase  'teletherapy  physicist"  with  the 


term  "authorized  medical  physicist" 
throughout  the  section.  We  deleted  the 
requirement  in  paragraph  (c)  to 
maintain  a  copy  of  the  physicist's 
notification  of  the  results  of  spot-checks 
to  the  licensee  to  reduce  the 
recordkeeping  requirements  for 
licensees.  We  modified  paragraph  (d)  to 
require  that  the  safety  spot-checks  be 
performed  once  in  each  calendar  month 
and  after  each  source  installation.  This 
change  replaces  the  safety  check 
requirements  after  each  soiu-ce 
replacement  in  the  current  §  35.636, 
which  is  deleted  in  the  final  rule.  We 
modified  paragraph  (d)(3)  to  replace  the 
term  "beam  condition  indicator"  with 
"source  exposure  indicator"  to  clarify 
that  indicators  were  needed  to  note 
whether  the  source  was  exposed  and 
note  to  what  degree  the  source  was 
exposed.  We  revised  paragraph  (d)(4)  to 
include  a  requirement  for  an  intercom 
system  that  was  previously  imposed  by 
license  condition.  An  intercom  is 
needed  to  assure  that  the  licensee's  staff 
and  the  patients  have  the  ability  to 
communicate  verbally  in  addition  to  the 
ability  to  communicate  visually.  We 
revised  paragraph  (e)  to  require  that  if 
a  malfunction  is  identified  during  a 
safety  spot-check  the  licensee  lock  the 
control  console  in  the  off  position  and 
not  use  the  unit  except  as  may  be 
necessary  to  repair,  replace,  or  check  the 
malfunctioning  system.  This  change 
makes  §  35.642  consistent  with  the 
requirement  in  the  current  §  35.636 
regarding  immediate  actions  to  be  taken 
when  a  malfunctioning  system  is 
identified.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2642,  Records  of  periodic  spot- 
checks  for  teletherapy  units. 

Section  35.643,  Periodic  spot-checks 
for  remote  afterloader  units,  is  a  new 
section  that  replaces  the  current 
§  35.643,  Modification  of  teletherapy 
xmit  or  room  before  beginning  a 
treatment  program.  The  NRC  deleted 
requirements  in  the  current  §  35.643 
because  they  were  considered  overly 
prescriptive.  This  allows  the  licensee 
more  flexibility  in  designing  a  radiation 
protection  program  that  is  specific  to  its 
facility  and  which  assures  that  the  dose 
limits  in  Part  20  are  not  exceeded. 

The  new  §  35.643  contains  the 
requirements  for  periodic  spot-checks  of 
remote  afterloader  units,  and  is  similar 
in  content  to  §  35.642.  Requirements  in 
this  section  are  based  on 
recommendations  in  AAPM  TG-40  and 
TG-56.  The  recordkeeping  requirements 
for  this  section  are  in  §  35.2643,  Records 
of  periodic  spot-checks  for  remote 
afterloader  units. 

Section  35.645,  Periodic  spot-checks 
for  gamma  stereotactic  radiosurgery 
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units,  is  a  new  section  that  replaces  the 
current  §  35.645.  Reports  of  teletherapy 
surveys,  checks,  tests,  and 
measurements.  The  requirements  in  the 
current  §  35.645  were  deleted  to  reduce 
the  reporting  burden  on  medical  use 
licensees.  The  NRC  believes  that  there  is 
no  need  to  submit  survey  results  to  the 
appropriate  Regional  Office  because  the 
survey  results  are  maintained  by  a 
licensee  to  show  compliemce  with  Part 
20  and.  therefore,  are  available  for 
review. 

The  new  §  35.645  contains 
requirements  for  periodic  spot-checks  of 
gamma  stereotactic  radiosurgery  units, 
and  is  similar  in  content  to  §  35.642. 
Requirements  in  this  section  are  based 
on  recommendations  found  in  AAPM 
Report  No.  54.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2645.  Records  of  periodic  spot- 
checks  for  gamma  stereotactic 
radiosurgery  units. 

Section  35.647.  Additional  technical 
requirements  for  mobile  remote 
afterloader  units,  replaces  the  current 
§  35.647,  5-year  inspection. 
Requirements  in  the  current  §  35.647 
were  moved  to  §  35.655.  This  section 
now  contains  the  requirements  for 
mobile  remote  afterloader  units  which 
were  previously  listed  in  an  internal 
NRC  document  entitled.  "Supplement  1 
to  Policy  and  Guidance  Directive  FC  86- 
4:  Revision  1.  Mobile  Remote 
Afterloading  Brachytherapy  Licensing 
Module."  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2647,  Records  of  additional 
technical  requirements  for  mobile 
remote  afterloader  units. 

Section  35.652,  Radiation  surveys,  is 
a  new  section.  This  section  replaces  the 
current  requirements  in  §35.641.  This 
section  requires  that,  in  addition  to  the 
surveys  required  by  §20.1501.  the 
licensee  make  surveys  to  ensure  that  the 
maximum  radiation  levels  and  average 
radiation  levels  from  the  surface  of  the 
main  source  safe  do  not  exceed  the 
levels  stated  in  the  SSDR.  These  surveys 
provide  added  assurance  that  a  device 
has  been  manufactured  and  that 
source{s)  have  been  installed  properly. 
The  recordkeeping  requirements  for  this 
section  are  in  §  35.2652,  Records  of 
survevs  of  therapeutic  treatment  units. 
Section  35.655,  5-year  inspection  for 
teletherapy  and  gamma  stereotactic 
radiosurgery  units,  is  a  new  Section  and 
contains  the  requirements  for 
inspections  that  were  in  the  current 
§  35.647.  Section  35.655  requires  that 
teletherapy  units  and  gamma 
stereotactic  radiosurgery  units  be 
inspected  and  serviced  during  source 
replacement,  or  at  intervals  not  to 
exceed  5  years,  to  assure  proper 


functioning  of  the  source  exposure 
mechanism.  Most  gamma  stereotactic 
radiosurgery  licensees  are  required,  by 
license  condition,  to  inspect  the  units 
every  7  years.  However,  professionals  in 
the  medical  community  have  indicated 
that  the  units  are  inspected  on  a  more 
frequent  basis.  The  NRC  believes  that 
the  risk  associated  with  using  gamma 
stereotactic  radiosurgery  units  justifies  a 
change  in  the  inspection  frequency  to  a 
frequency  consistent  with  teletherapy 
units,  i.e!.  5  years.  The  recordkeeping 
requirements  for  this  section  are  in 
§  35.2655,  Records  of  5-year  inspection 
for  teletherapy  and  gamma  stereotactic 
radiosurgery  units. 

Section  35.657,  Therapy-related 
computer  systems,  is  a  new  section  that 
requires  licensees  to  perform  acceptance 
testing  on  the  treatment  planning 
svstem  of  therapy-related  computer 
systems  in  accordance  with  published 
protocols  accepted  by  nationally 
recognized  bodies.  These  changes  are 
consistent  with  recommendations  found 
in  AAPM  TG-56.  The  components  of 
the  testing  are  provided  in  this  section. 
However,  the  licensee  retains  flexibility 
in  developing  the  acceptance  testing 
program.  The  NRC  believes  that  these 
new  requirements  are  warranted  for  the 
licensee  administering  therapy  doses  to 
ensure  that  the  correct  dose  is  delivered 
to  patients. 

Section  35.690.  Training  for  use  of 
remote  afterloader  units,  teletherapy 
units,  and  gamma  stereotactic 
radiosurgery  units,  is  a  new  section. 
This  section  contains  the  training  and 
experience  requirements  for  an  AU  of 
teletherapy,  remote  afterloader.  and 
gamma  stereotactic  radiosurgen.-  units. 
The  current  section.  §  35.960.  Training 
for  teletherapy,  was  expanded  to 
include  the  training  for  AUs  of  remote 
afterloaders  and  gamma  stereotactic 
radiosurgery  units  because  requirements 
for  gamma  stereotactic  radiosurgery 
units  and  remote  afterloader  units  have 
been  codified  in  the  revised  Part  35. 
Two  changes  made  in  the  new  section 
should  be  noted.  First,  the  listing  of 
specialty  boards  by  name  was  deleted 
because  the  regulatory  text  in  Part  35 
will  no  longer  incorporate  a  listing  of 
speciahv  boards  whose  diplomates 
automatically  fulfill  the  training  and 
experience  requirements  for  AUs.  In 
place  of  listing  the  boards,  the  final  rule 
provides  for  NRC  recognition  of  the 
boards.  Second,  an  individual  must 
obtain  written  certification  from  a 
preceptor  indicating  that  the  individual 
has  satisfactorily  completed  the 
requirements  in  this  section  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  AU.  Section  III  of  the  SUPPLEMENTARY 


INFORMATION  contains  a  detailed 
discussion  of  the  Commissions  changes 
to  the  training  and  experience 
requirements  in  Part  35.  Note.  2  years 
after  the  effective  date  of  the  final  rule, 
§  35.690  will  replace  the  current 
requirements  in  §  35.960.  Training  for 
use  of  therapeutic  medical  devices. 

Subpart  I.  Training  and  Experience 
Requirerrrents.  is  in  the  current  Part  35 
and  will  be  retained  for  2  years  after  the 
effective  date  of  the  final  rule.  Licensees 
will  have  the  option  to  comply  with  the 
training  and  experience  requirements  in 
Subpart  I  or  in  Subparts  B  and  D-H 
until  2  vears  after  the  effective  date  of 
the  final  rule.  During  this  transition 
period,  the  NRC  will  continue  working 
with  the  ACMUI  and  the  medical 
community  to  resolve  any  concerns 
with  the  training  and  experience 
requirements.  The  Commission  will 
consider  changes  to  the  training  and 
experience  requirements,  as 
appropriate.  A  more  detailed  discussion 
of  the  Commission's  changes  to  the 
training  and  experience  requirements  is 
in  Section  III  of  the  SUPPLEMENTARY 
INFORMATION  of  this  document.  The 
schedule  for  implementation  of  the 
training  and  experience  requirements  is 
in  Section  IX  of  the  SUPPLEMENTARY 
INFORMATION  of  this  document. 

Section  35.900.  Radiation  Safety 
Officer,  is  in  the  current  Part  35.  two 
changes  have  been  made  in  this  section 
to  correspond  to  the  revised  numbering 
system:  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist:  and  §  35.24.  Authority  and 
responsibilities  for  the  radiation 
protection  program  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.50, 
Training  for  Radiation  Safetv  Officer. 
Section  IX  of  the  SUPPLEMENTARY 
INFORMATION  of  this  document  contains 
a  detailed  discussion  of  the 
Commission's  implementation  of  the 
training  and  experience  requirements. 

Section  35.901.  Training  for 
experienced  Radiation  Safety  Officer, 
was  deleted  in  its  entirety,  and  the 
requirements  of  this  section  have  been 
moved  to  the  §  35.57. 

Section  35.910.  Training  for  uptake, 
dilution,  and  excretion  studies,  is  in  the 
current  Part  35.  One  change  has  been 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57. 
Training  for  experienced  Radiation 
Safetv  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
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retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.190, 
Training  for  uptake,  dilution,  and 
excretion  studies.  Section  IX  of  the 
SUPPLEMENTARY  INFORMAIION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.920,  Training  for  imaging 
and  localization  studies,  is  in  the 
current  Part  35.  One  change  has  been 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57. 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.290, 
Training  for  imaging  and  localization 
studies.  Section  LX  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.930,  Training  for 
therapeutic  use  of  unsealed  byproduct 
material,  is  in  the  current  Part  35.  One 
change  has  been  made  in  this  section  to 
correspond  to  the  revised  numbering 
system:  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.390, 
Training  for  use  of  unsealed  byproduct 
material  for  which  a  written  directive  is 
required.  Section  IX  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.932,  Training  for  treatment 
of  hyperthyroidism,  is  in  the  current 
Part  35.  One  change  has  been  made  in 
this  section  to  correspond  to  the  revised 
numbering  system:  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 


requirements  in  the  new  §  3&.392, 
Training  for  the  oral  administration  of 
sodium  iodide  1-131  requiring  a  written 
directive  in  quantities  less  than  or  equal 
to  1.22  Gigabecquerels  (33  millicuries). 
Section  IX  of  the  SUPPLEMENTARY 
INFORMATION  of  this  document  contains 
a  detailed  discussion  of  the 
Commission's  implementation  of  the 
training  and  experience  requirements. 

Section  35.934.  Training  for  treatment 
of  thyroid  carcinoma,  is  in  the  current 
Part  35.  One  change  has  been  made  in 
this  section  to  correspond  to  the  revised 
numbering  system:  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.394, 
Training  for  the  oral  administration  of 
sodium  iodide  1-131  requiring  a  written 
directive  in  quantities  greater  than  1.22 
Gigabecquerels  (33  millicuries).  Section 
IX  of  the  SUPPLEMENTARY  INFORMATION  of 
this  document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.940.  Training  for  use  of 
brachytherapy  sources,  is  in  the  current 
Part  35.  One  change  has  been  made  in 
this  section  to  correspond  to  the  revised 
numbering  system:  §  35.57,  Training  for 
experienced  Radiation  Safety  Officer, 
teletherapy  or  medical  physicist, 
authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.490, 
Training  for  use  of  manual 
brachytherapy  sources.  Section  IX  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.941,  Training  for 
ophthalmic  use  of  strontium-90,  is  in 
the  current  Part  35.  One  change  has 
been  made  in  this  section  to  correspond 
to  the  revised  numbering  system: 
§  35.57,  Training  for  experienced 
Radiation  Safety  Officer,  teletherapy  or 
medical  physicist,  authorized  user,  and 
nuclear  pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.491, 
Training  for  ophthalmic  use  of 


strontium-90.  Section  IX  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.950,  Training  for  use  of 
sealed  sources  for  diagnosis,  is  in  the 
current  Part  35.  One  change  has  been 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  nile,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.590, 
Training  for  use  of  sealed  sources  for     ' 
diagnosis.  Section  DC  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.960,  Training  for  use  of 
therapeutic  medical  devices,  is  in  the 
current  Part  35.  One  change  has  been 
made  in  this  section  to  correspond  to 
the  revised  numbering  system:  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.690, 
Training  for  use  of  remote  afterloader 
units,  teletherapy  units,  and  gamma 
stereotactic  radiosurgery  units.  Section 
IX  of  the  SUPPLEMENTARY  INFORMATION  of 
this  document  contains  a  detailed 
discussion  of  the  Conmiission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.961  has  been  retitled, 
Training  for  an  authorized  medical 
physicist,  to  reflect  that  the  training  and 
experience  requirements  in  this  section 
apply  to  authorized  medical  physicists 
rather  than  just  teletherapy  physicists. 
In  addition,  the  list  of  tasks  in  paragraph 
(c)  has  been  changed  to  reflect  the  new 
numbering  system.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.51, 
Training  for  an  authorized  medical 
physicist.  Section  DC  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
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implementation  of  the  training  and 
experience  requirements. 

Section  35.970.  Training  for 
experienced  authorized  users,  was 
deleted  in  its  entirety  and  the 
requirements  are  moved  to  §  35.57. 

Section  35.971,  Physicians  training  in 
a  three  month  program,  was  deleted  in 
its  entirety.  Thxee-month  nuclear 
medicine  programs  are  no  longer 
available.  Criteria  for  authorized  users 
are  now  specified  in  other  areas  of  the 
rule. 

Section  35.972,  Recentness  of 
training,  was  deleted  in  its  entirety  and 
the  requirements  are  moved  to  §  35.59. 

Section  35.980.  Training  for  an 
authorized  nuclear  pharmacist,  was  not 
changed.  This  section  will  be  retained 
for  2  years  after  the  effective  date  of  the 
final  rule,  at  which  time  licensees  will 
be  required  to  comply  with  the  training 
and  experience  requirements  in  the  new 
§  35.55,  Training  for  an  authorized 
nuclear  pharmacist.  Section  IX  of  the 
SUPPLEMENTARY  INFORMATION  of  this 
document  contains  a  detailed 
discussion  of  the  Commission's 
implementation  of  the  training  and 
experience  requirements. 

Section  35.981,  Training  for 
experienced  nuclear  pharmacists,  has 
not  been  changed.  This  section  will  be 
retained  for  2  years  after  the  effective 
date  of  the  final  rule,  at  which  time 
licensees  will  be  required  to  comply 
with  the  training  and  experience 
requirements  in  the  new  §  35.57, 
Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist. 

The  NRC  deleted  the  current  §  35.990, 
Violations,  and  moved  the  requirements 
of  this  section,  with  minor 
modifications,  to  the  new  §  35.4001. 
Violations. 

The  NRC  deleted  the  current  §  35.991, 
Criminal  penalties,  and  moved  the 
requirements  of  this  section,  with  minor 
modifications,  to  the  new  §  35.4002, 
Criminal  penalties. 

The  NRC  deleted  the  current  §  35.999. 
Resolution  of  conflicting  requirements 
during  transition  period,  and  moved  the 
requirements  of  this  section,  with 
modifications,  to  the  new  §  35.10, 
Implementation. 

Subpart  K,  Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  from 
Byproduct  Material,  is  a  new  subpart. 
This  subpart  includes  all  new  medical 
uses  of  byproduct  material  or  radiation 
from  byproduct  material,  i.e.,  types  of 
uses  that  are  not  regulated  under 
Subparts  D  through  H. 

Section  35.1000,  Other  medical  uses 
of  byproduct  material  or  radiation  from 
byproduct  material,  is  a  new  section.  It 


has  been  added  so  that  there  are 
codified  regulatory  requirements  and  a 
more  clearly  defined  process  to  obtain  a 
license,  or  an  amendment  to  a  license. 
for  a  new  medical  use  of  byproduct 
material  or  radiation  from  byproduct 
material,  i.e.,  an  emerging  technology. 
The  specific  information  that  must  be 
provided  to  the  Commission  in  support 
of  an  application  for  use  under 
§  35.1000  is  provided  in  §  35.12(d).  The 
Conunission  intends  to  evaluate  each 
application  on  a  case-by-case  basis  and 
to  work  with  the  ACMUI.  the  medical 
community,  and  the  developers  of  the 
new  technology,  as  appropriate,  to 
determine  the  risks  associated  with  the 
technology  and  the  appropriate 
regulator>'  requirements,  including  the 
training  and  experience  requirements, 
for  use  of  the  technology. 

Subpart  L.  Records,  is  a  new  subpart. 
This  subpart  contains  all  the  specific 
recordkeeping  requirements  necessary 
to  implement  the  requirements  in  Part 
35.  The  general  requirements  for  record 
maintenance,  such  as  electronic  storage, 
are  provided  in  §  35.5.  The  records  are 
grouped  in  one  subpart  to  facilitate  use 
by  the  licensees.  A  licensee  may  refer  to 
this  subpart  to  determine  whether 
something  must  be  recorded,  instead  of 
having  to  review  the  entire  regulation  to 
find  out  if  there  is  a  particular 
recordkeeping  requirement.  Many  of  the 
recordkeeping  requirements  remain 
unchanged  from  the  current  Part  35. 
However,  some  new  sections  have  been 
added  as  a  result  of  new  requirements, 
especially  in  Subpart  H.  that  codif>' 
requirements  for  remote  afterloaders 
and  gamma  stereotactic  radiosurgen,' 
units  that  are  currently  imposed  by 
license  conditions. 

Section  35.2024.  Records  of  authority 
and  responsibilities  for  radiation 
protection  programs,  requires  the 
licensee  to  retain  a  record  of  actions 
taken  bv  the  licensee's  management  in 
accordance  with  §  35.24(a)  for  5  years. 
The  Commission  believes  that  it  is 
important  to  dociunent  the  licensee's 
management  review  and  approval  of 
licensing  actions  and  changes  to  the 
radiation  protection  program.  The 
record  of  licensing  actions  and  radiation 
protection  program  changes  must 
include  a  summar\-  of  the  actions  taken 
and  a  signature  of  licensee  management. 
The  5-year  retention  period  is  a 
reduction  from  the  current  requirements 
to  maintain  records  of  the  approval  of 
licensing  actions,  individuals,  and 
radiation  protection  program  changes. 
Similar  records  in  the  current  §§  35.23 
and  35.31  are  required  to  be  maintained 
for  the  diuation  of  the  license.  The  5- 
year  retention  period  will  decrease  the 
recordkeeping  burden  on  licensees  and 


will  also  allow  sufficient  time  for  NRC 
to  review  records  of  licensee  actions. 

Paragraph  (b)  of  this  section  requires 
the  licensee  to  retain  a  copy  of  both  the 
authorities,  duties,  and  responsibilities 
of  the  RSO  in  accordance  with  §  35.24(e) 
and  a  signed  copy  of  each  RSO's 
agreement  to  be  responsible  for 
implementing  the  radiation  safety 
program,  in  accordance  with  §  35.24(b), 
for  the  duration  of  the  license.  These 
records  must  include  the  signatures  of 
both  the  RSO  and  licensee  management. 
The  current  Part  35  requires  that  the 
signed  copy  of  the  authorities,  duties, 
and  responsibilities  of  the  RSO  be 
retained  until  the  Commission 
terminates  the  license. 

Section  35.2026.  Records  of  radiation 
protection  program  changes,  requires 
the  licensee  to  retain  a  record  of  each 
radiation  protection  program  change 
made  in  accordance  with  §  35.26(a)  for 
5  vears.  The  record  must  include  a  copy 
of  the  old  and  new  procedures,  the 
effective  date  of  the  change,  and  the 
signature  of  the  licensee  management 
that  reviewed  and  approved  the  change. 
The  requirements  in  the  current  §  35.31 
to  include  the  reasons  for  the  change, 
and  a  summar."  of  radiation  safety 
matters  that  were  considered  before 
making  the  change,  have  been  deleted. 
The  Commission  recognizes  that  the 
requirement  for  management's  signature 
is  redundant  with  the  requirement  in 
§35.2024.  However,  it  believes  this 
approach  is  warranted  in  light  of  the 
importance  of  these  actions.  This  record 
is  needed  to  document  what  radiation 
changes  were  made  in  the  program  to 
facilitate  the  Commission's  evaluation 
of  minor  radiation  safety  program 
changes,  and  provides  licensees  with  a 
record  of  the  changes.  Currently, 
licensees  must  retain  a  record  of  each 
"radiation  safety  program  "  change  until 
the  license  has  been  renewed  or 
terminated,  Therefore,  the  5-year 
retention  period  in  the  final  rule 
represents  a  reduction  in  the  licensee's 
recordkeeping  burden 

Section  35.2040.  Records  of  wTitten 
directives,  requires  the  licensee  to  retain 
a  copv  of  written  directives  required  by 
§  35.40  for  3  years.  The  final  rule 
includes  only  minor  changes  to  the 
specific  items  that  must  currently  be 
recorded  in  written  directives  in 
accordance  with  §  35.32.  These  records 
will  help  to  ensure  that  administrations 
are  in  accordance  with  the  written 
directives.  The  3-year  recordkeeping 
retention  period  corresponds  with  the 
current  retention  period  for  written 
directives  in  §  35.32(d).  These  changes 
are  discussed  under  §  35.40. 

Section  35.2041.  Records  for 
procedures  for  administrations  requiring 
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a  written  directive,  is  a  new  section. 
This  section  requires  licensees  to  retain 
a  copy  of  the  procedures  required  by 
§  35.41(a)  for  the  duration  of  the  license. 

Section  35.2060,  Records  of 
calibrations  of  instniments  used  to 
measure  the  activity  of  unsealed 
byproduct  material,  requires  the 
licensee  to  maintain  a  record  of 
instrument  calibrations  performed  in 
accordance  with  §  35.60  for  3  years. 
These  records  are  required  to  document 
that  the  instruments  are  calibrated 
properly.  This  section  replaces  the 
requirements  in  the  current  §  35.50  (e) 
and  adds  recordkeeping  requirements 
for  instruments  used  to  measure  the 
activity  of  dosages  of  nonphoton- 
emitting  radionuclides.  The  prescriptive 
requirements  for  the  record  were 
deleted  because  licensees  should  have 
flexibility  in  determining  how  the 
results  of  the  calibration  are  recorded. 
The  final  rule  requires  that  the  name  of 
the  individual  who  performed  the 
calibration  be  documented  in  the 
record,  rather  than  the  initials  of  the 
individual  who  performed  the 
constancy  check  and  the  identity  of  the 
individual  for  all  other  required  tests. 
The  NRC  believes  that  this  change  is 
needed  because  recording  the  name  of 
the  individual  will  better  ensure  future 
identification  oHhe  individual  who 
performed  the  calibration.  The  change  is 
also  needed  because  it  gives  the  licensee 
the  flexibility  of  using  paper  records  or 
computer-generated  records.  This 
requirement  does  not  prohibit  licensees 
from  continuing  to  have  the  individual 
who  performed  the  calibration  sign  the 
record.  The  3-year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  instrument 
calibrations. 

The  final  rule  requires  that  the  record 
contain  the  model  and  serial  number  of 
the  instrument;  the  date  of  the 
calibration,  the  results  of  the  calibration; 
and  the  name  of  the  individual  who 
performed  the  calibration. 

Section  35.2061,  Records  of  radiation 
survey  instrument  calibrations,  requires 
the  licensee  to  maintain  a  record  of 
radiation  survey  instrument  calibrations 
required  by  §  35.61  for  3  years.  This 
record  is  needed  to  provide  adequate 
documentation  of  instrument 
calibration.  This  section  replaces  the 
requirements  in  the  current  §  35.51(d). 
The  NRC  deleted  the  requirement  to 
include  the  descriptions  of  the 
calibration  procedure  and  the  source 
used;  the  certified  exposure  rates  from 
the  source  and  the  rates  indicated  by  the 
instrument  being  calibrated;  and  the 
correction  factors  deduced  from  the 
calibration  data.  This  revision  is 
consistent  with  the  revisions  made  to 


§  35.61.  The  3 -year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  instmment 
calibrations. 

The  final  rule  requires  that  the 
licensee  record  the  model  and  serial 
number  of  the  instrument;  the  date  of 
the  calibration;  the  results  of  the 
calibration;  and  the  name  of  the 
individual  who  performed  the 
calibration. 

Section  35.2063,  Records  of  dosage  of 
unsealed  byproduct  material  for  medical 
use,  requires  the  licensee  to  maintain  a 
record  of  dosage  determinations 
required  by  §  35.63  for  3  years.  This 
record  is  needed  to  show  that  material 
has  been  administered  to  a  patient  or 
human  research  subject.  This  section 
replaces  the  requirements  in  the  current 
§  35.53(c).  Changes  have  been  made 
from  the  current  recordkeeping 
requirements  for  dosage  measurement. 
The  NRC  deleted  the  requirement  to 
include  the  generic  name,  trade  name, 
or  abbreviation  of  the 
radiopharmaceutical;  its  lot  number  and 
expiration  date;  and  the  activity  of  the 
dosage  at  the  time  of  measiuement. 
With  the  exception  of  the  expiration 
date,  the  requirements  were  deleted  to 
make  the  rule  less  prescriptive.  We 
deleted  the  expiration  date  because  it  is 
primarily  related  to  drug  stability  and 
sterility.  The  term  "dosage 
measurement"  was  replaced  by  the  term 
"dosage  determination"  to  be  consistent 
with  the  changes  made  in  §  35.63. 
Finally,  a  change  has  been  made  to 
require  that  the  name  of  the  individual 
who  determined  the  dosage  be 
documented  rather  than  the  initial  of 
the  individual  who  made  the  record.  We 
believe  that  this  change  is  needed 
because  recording  the  name  of  the 
individual  will  better  ensure  future 
identification  of  the  individual  who 
determined  the  dosage.  The  3-year 
recordkeeping  retention  period 
corresponds  with  the  current  retention 
period  for  dosage  records. 

The  final  rule  requires  that  licensees 
record  the  radiopharmaceutical;  the 
patient's  or  human  research  subject's 
name,  or  identification  number  if  one 
has  been  assigned:  the  prescribed 
dosage,  the  determined  dosage,  or  a 
notation  that  the  total  activity  is  less 
than  1.1  MBq  (30  nCi);  the  date  and  time 
of  the  dosage  determination;  and  the 
name  of  the  individual  who  determined 
the  dosage. 

Section  35.2067.  Records  of  leak  tests 
and  inventory  of  sealed  sources  and 
brachytherapy  sources,  requires  the 
licensee  to  retain  records  of  the  leak 
tests  and  inventory  required  by 
§  35.67(b)  and  (g),  respectively,  for  3 
years.  Leak  test  records  are  required  to 


show  that  the  leak  test  was  done  at  the 
appropriate  time  interval  and  that 
sealed  sources  are  not  leaking.  Inventory 
records  are  necessary  to  show  that  the 
possession  of  sealed  sources  did  not 
exceed  the  amount  authorized  by  the 
license.  This  section  replaces  the 
requirements  in  the  current  §  35.59(d) 
and  (g).  The  NRC  deleted  the 
requirement  to  record  the  measured 
activity  of  each  leak  test  sample  and  a 
description  of  the  method  used  to 
measure  each  test  sample.  These 
changes  were  done  to  make  the  rule  less 
prescriptive.  We  also  revised  the  rule  to 
require  that  the  name  of  the  individual 
performing  the  leak  test  and  inventory 
be  recorded  rather  than  the  signature  of 
the  RSO.  We  believe  this  change  is 
needed  because  recording  the  name  of 
the  individual  will  ensure  future 
identification  of  the  individual  who 
performed  the  leak  test  or  inventory. 
The  record  retention  period  was 
reduced  from  5  years  to  3  years  to 
reduce  regulatory  burden.  The 
Commission  does  not  believe  the  longer 
record  retention  period  is  warranted. 

The  final  rule  requires  that  leak  test 
records  must  contain  the  model  number, 
and  serial  number  if  one  has  been 
assigned,  of  each  source  tested;  the 
identity  of  each  source  radionuclide  and 
its  estimated  activity;  the  results  of  the 
test;  the  date  of  the  test;  and  the  name 
of  the  individual  who  performed  the 
test.  Inventory  records  must  contain  the 
model  number  of  each  source,  and  serial 
number  if  one  has  been  assigned;  the 
identity  of  each  source  radionuclide  and 
its  nominal  activity;  the  location  of  each 
source;  and  the  name  of  the  individual 
who  performed  the  inventory. 

Section  35.2070,  Records  of  surveys 
for  ambient  radiation  exposure  rate, 
requires  the  licensee  to  maintain  records 
of  radiation  surveys  for  3  years.  These 
records  are  needed  to  document  that 
surveys  were  performed.  This  section 
replaces  the  requirements  in  the  current 
§  35.70(h).  The  NRC  revised  the  current 
requirements  to  delete  the  need  to 
record  a  plan  of  each  area  surveyed;  the 
trigger  level  established  for  each  area; 
and  the  detected  dose  rate  at  several 
points  in  each  area  expressed  in 
millirem  per  hour  or  the  removable 
contamination  in  each  area  expressed  in 
disintegrations  per  minute  per  100 
square  centimeters.  These  deletions 
were  done  to  make  the  rule  less 
prescriptive  and  to  delete  reference  to 
surveys  for  removable  contamination. 
The  final  rule  requires  that  the  name  of 
the  individual  performing  the  survey  be 
recorded  rather  than  the  initials  of  the 
individual.  We  believe  this  change  is 
needed  because  recording  the  name  of 
•the  individual  will  ensure  easier 
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identification  of  the  individual  who 
performed  the  survey.  The  3-year 
recordkeeping  retention  period  is 
consistent  with  the  current  retention 
period  for  radiation  sur\'evs. 

The  final  rule  requires  tliat  the  record 
include  the  date  of  the  survey;  the 
results  of  the  survey:  the  instrument 
used  to  make  the  survey;  and  the  name 
of  the  individual  who  performed  the 
survey. 

Section  35.2075.  Records  of  the 
release  of  individuals  containing 
unsealed  byproduct  material  or 
implants  containing  byproduct  material, 
requires  the  licensee  to  maintain  records 
of  patient  release  required  by  §  35.75  for 
3  years.  This  record  is  needed  to  show 
compliance  with  the  requirements  in 
§  35.75.  No  changes  have  been  made 
from  the  recordkeeping  requirements  in 
the  current  §  35.75  (c)  and  (d). 

Section  35.2080.  Records  of  mobile 
medical  services,  requires  the  licensees 
to  maintain  a  copy  of  each  letter  that 
permits  the  use  of  byproduct  material  at 
a  client's  address  of  use  for  3  years  after 
the  last  provision  of  service;  and  to 
retain  the  records  of  the  surveys  for  3 
years.  The  records  are  needed  to  show 
compliance  with  the  requirements  in 
§  35.80.  The  NRC  deleted  the 
requirements  to  record  a  plan  of  each 
area  that  was  surveyed  and  the 
measured  dose  rate  at  several  points  in 
each  area  of  use  expressed  in  millirem 
per  hour.  This  change  was  done  to  make 
the  rule  less  prescriptive.  The  final  rule 
requires  that  the  name  of  the  individual 
performing  the  survey  rather  than  the 
initials  of  the  individual  be  recorded. 
We  believe  this  change  is  needed 
because  recording  the  name  of  the 
individual  will  ensure  easier 
identification  of  the  individual  who 
performed  the  survey. 

Paragraph  (a)  of  the  final  rule  requires 
that  the  record  include  a  copy  of  each 
letter  that  permits  the  use  of  byproduct 
material  at  a  client's  address.  Paragraph 
(b)  requires  that  the  record  of  each 
survey  include  the  date  of  sur\'ey.  the 
result  of  the  survey,  the  instrument  used 
to  make  the  survey,  and  the  name  of  the 
individual  who  performed  the  survey. 

Section  35.2092,  Records  of  decay-in- 
storage,  requires  the  licensee  to 
maintain  records  of  the  disposal  of 
licensed  materials  made  in  accordance 
with  §  35.92  for  3  years.  This  record  is 
needed  to  document  that  radioactive 
material  is  not  disposed  of  as  ordinary 
waste.  This  section  replaces  the 
requirements  in  the  current  §  35.92  (b). 
The  NRC  deleted  the  requirement  to 
record  the  date  that  the  material  was 
placed  in  storage  and  the  radionuclides 
because  the  requirement  to  store 
material  for  10  half-lives  was  deleted. 


We  also  revised  the  requirement  so  that 
the  record  includes  the  name  of  the 
individual  who  performed  the  sur\'ey. 
rather  than  the  name  of  the  individual 
who  performed  the  disposal.  We  believe 
that  it  is  important  to  have  a  record  of 
the  individual  who  actually  surveyed 
the  material  and  determined  that  it 
could  be  disposed  without  regard  to  its 
radioactivity.  The  3-year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  waste 
disposal  records. 

The  final  rule  requires  that  the  record 
include  the  date  of  the  disposal:  the 
survey  instrument  used;  the  background 
radiation  level:  the  radiation  level 
measured  at  the  surface  of  each  waste 
container:  and  the  name  of  the 
individual  who  performed  the  survey. 

Section  35.2204.  Records  of 
molybdenum-99  concentrations, 
requires  the  licensee  to  maintain  a 
record  of  the  molybdenum-99 
concentration  tests  required  by 
§  35.204(b)  for  3  years.  This  record  is 
needed  to  document  that  the 
concentration  measurement  has  been 
made  and  that  the  maximum 
molybdenum-99  concentration  level 
was  not  exceeded.  This  section  replaces 
the  requirements  in  the  current  §  35.204 
(c).  The  NRC  deleted  the  requirements 
to  record  the  measured  activity  of  the 
technetium  expressed  in  millicuries  and 
the  measured  activity  of  the 
molybdenum  expressed  in  microcuries. 
The  3-year  recordkeeping  retention 
period  is  consistent  with  the  current 
retention  period  for  records  of 
molvbdenum-99  concentration. 

The  final  rule  requires  that  the  record 
include,  for  each  measured  elution  of 
technetium-99m,  the  ratio  for  the 
measures  expressed  as  kilobecquerel  of 
molybdenum-99  per  megabecquerel  of 
technetium-99m  (microcuries  of 
molybdenum  per  millicurie  of 
technetium):  the  time  and  date  of  the 
measure;  and  the  name  of  the  individual 
who  made  the  measurement. 

Section  35.2310.  Records  of  safety 
instruction,  requires  the  licensee  to 
maintain  a  record  of  radiation  safety 
instructions  required  by  §§  35.310. 
35.410.  and  35.610  for  3  years.  This 
record  is  needed  to  document  that  the 
instruction  was  given.  This  section 
replaces  the  requirements  in  §§  35.310, 
35.410.  and  35.610.  The  rule  has  been 
revised  to  require  that  the  licensee 
record  the  topics  covered  rather  than  a 
description  of  the  instruction.  The  NRC 
believes  the  term  "description  of  the 
instruction"  was  too  vague  and  could 
have  been  interpreted  too  broadly.  For 
example,  the  licensee  could  question 
whether  the  rule  required  a  listing  of  the 
topics  or  a  general  description,  e.g.. 


such  as  laboraton,-  or  classroom  training. 
The  change  makes  it  clear  that  the 
record  should  contain  the  topics,  e.g.. 
patient,  visitor,  waste,  or  contamination 
control.  The  3-year  recordkeeping 
retention  period  is  consistent  with  the 
current  retention  period  for  training 
records. 

The  final  rule  requires  that  the  record 
include  a  list  of  the  topics  covered,  the 
date  of  the  instruction,  the  name(s)  of 
the  attendee(s),  and  the  name(s)  of  the 
individual(s)  who  provided  the 
instruction, 

Section  35.2404.  Records  of  surveys 
after  source  implant  or  removal, 
requires  the  licensee  to  maintain  a 
record  of  the  sur\'evs  required  bv 
§§  35.404  and  35.604  for  3  years.  The 
licensee  is  no  longer  specifically 
required  to  record  the  dose  rate  from  the 
patient  or  the  human  research  subject 
expressed  as  millirem  per  hour  and 
measured  at  1  meter  from  the  patient  or 
human  research  subject.  Each  record 
must  include  the  date  and  results  of  the 
survey,  the  sur\'ey  instrument  used,  and 
the  name  of  the  individual  who  made 
the  sur\'ey.  These  records  are  used  to 
show  that  sources  have  not  been 
misplaced  and  that  all  sources  have 
been  removed  from  the  patient.  The  3- 
year  recordkeeping  retention  period  is 
consistent  with  the  current  retention 
period  for  sur\evs  found  in  Part  20 

Section  35.2406.  Records  of 
brach\therapy  source  accountability, 
requires  the  licensee  to  maintain  a 
record  of  brachytherapy  source 
accountability  required  by  §  35  406  for  3 
years.  Changes  have  been  made  in  the 
recordkeeping  requirements  found  in 
the  current  rule.  The  licensee  is  no 
longer  required  to  record  the  following 
items  because  they  were  deleted  from 
§  35.406:  the  names  of  the  individuals 
permitted  to  handle  the  sources:  name 
and  room  number  nf  the  patient  or  the 
human  research  subject  receiving  the 
implant,  number  and  activity  of  the 
sources  in  storage  after  the  removal;  and 
the  number  and  activity  of  sources  in 
storage  after  the  return. 

The  final  rule  requires  that,  for 
temporary  implants,  the  record  must 
include  the  number  and  activity  of 
sources  removed  from  and  returned  to 
storage:  the  time  and  date  they  were 
removed  from  and  returned  to  storage; 
the  name(s)  of  the  individual(s)  who 
removed  them  from  and  returned  them 
to  storage:  and  the  location  of  use.  For 
permanent  implants,  the  record  must 
include  the  number  and  activity  of 
sources  removed  from  storage:  the 
number  and  activity  of  sources 
permanently  implanted  in  the  patient  or 
human  research  subject;  the  number  and 
activity  of  sources  not  implanted;  the 
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date  they  were  removed  from  and 
returned  to  storage:  and  the  name(s)  of 
the  individual(s)  who  removed  them 
from  and  returned  them  to  storage.  This 
record  is  required  so  that  if  a 
brachytherapy  source  is  misplaced  or 
missing  the  licensee  is  immediately 
alerted  and  can  take  appropriate  action. 
The  3-year  recordkeeping  retention 
period  is  consistent  with  the  current 
retention  period  for  inventory  records. 

Section  35.2432,  Records  of 
calibration  measurements  of 
brachytherapy  sources,  requires  the 
licensee  to  retain  a  record  of  the  results 
of  brachytherapy  source  calibrations 
required  by  §  35.432  for  3  years  after  the 
last  use  of  the  source.  This  is  a  new 
recordkeeping  section.  The  record  must 
contain  the  date  of  the  calibration;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  the  source  and 
instruments  used  to  calibrate  the  source; 
the  source  output  or  activity;  the  source 
positioning  accuracy  within  the 
applicators;  and  the  signature  of  the 
AMP.  These  records  are  needed  to 
document  that  the  brachytherapy 
sources  have  been  calibrated. 

Section  35.2433,  Records  of  decay  of 
strontium-90  sources  for  ophthalmic 
treatments,  requires  the  licensee  to 
maintain  a  record  of  the  activity  of  a 
strontium-90  soiuce,  as  required  by 
§  35.433,  for  the  life  of  the  source.  This 
is  a  new  recordkeeping  section.  The 
records  for  each  strontium-90  source 
must  include  the  date  and  initial 
activity  of  the  source  as  determined 
under  §  35.432;  and,  for  each  decay 
calculation,  the  date  and  the  source 
activity  as  determined  under  §  35.433. 
These  records  are  needed  to  document 
that  the  treatment  times  for  ophthalmic 
uses  of  strontiiun-90  are  based  on 
properly  decayed  sources. 

Section  35.2605,  Records  of 
installation,  maintenance,  adjustment, 
and  repair  of  remote  afterloader  units, 
teletherapy  units,  and  gamma 
stereotactic  radiosurgery  units,  requires 
the  licensee  to  retain  a  record  of  the 
installation,  maintenance,  adjustment, 
and  repair  of  these  units  as  required  by 
§  35.605,  for  3  years.  This  is  a  new 
recordkeeping  section.  Previously, 
licensees  were  not  required  to  keep 
records  of  installation,  maintenance, 
adjustment,  and  repair.  For  each 
installation,  maintenance,  adjustment, 
and  repair,  the  record  must  include  the 
date,  description  of  the  service,  and 
name(s)  of  the  individuaUs)  who 
performed  the  work.  This  record  is 
necessary  to  document  that  the  units  are 
properly  installed,  maintained, 
adjusted,  and  repaired;  to  establish 
trends  in  unit  performance;  and  to 
establish  a  service  history  that  may  be 


used  in  evaluation  of  generic  equipment 
problems. 

Section  35.2610,  Records  of  safety 
procedures,  is  a  new  section.  This 
section  requires  licensees  to  retain  a 
copy  of  the  procedures  required  by 
§§  35.610(a)(4)  and  (d)(2)  until  the 
licensee  no  longer  possesses  the  remote 
afterloader.  teletherapy  unit,  or  gamma 
stereotactic  radiosurgery  imit. 

Section  35.2630,  Records  of  dosimetry 
equipment  used  with  remote  afterloader 
units,  teletherapy  units,  and  ganuna 
stereotactic  radiosurgery  units,  requires 
the  licensee  to  retain  a  record  of  the 
calibration,  intercomparison,  and 
comparisons  of  its  dosimetry  equipment 
done  in  accordance  with  §  35.630  for  the 
duration  of  the  license.  Some  changes 
have  been  made  in  the  recordkeeping 
requirements  from  the  current  rule.  For 
example,  a  requirement,  similar  to 
requirements  for  other  instruments,  has 
been  added  to  record  the  manufacturer's 
name  of  the  instruments  that  were 
calibrated.  These  records  are  needed  to 
show  that  calibrations  of  medical  units 
were  made  with  properly  calibrated 
instruments. 

Section  35.2632,  Records  of 
teletherapy,  remote  afterloader,  and 
gamma  stereotactic  radiosurgery  full 
calibrations,  requires  the  licensee  to 
maintain  a  record  of  the  full  calibrations 
required  by  §§  35.632,  35.633,  and 
35.635  for  3  years.  The  record  retention 
period  was  decreased  from  the  duration 
of  the  use  of  the  unit's  source  to  3  years 
to  reduce  regulatory  burden.  The  term 
■'teletherapy  physicist"  was  replaced 
with  the  term  "authorized  medical 
physicist."  In  addition,  the  current 
recordkeeping  requirements  for  this 
section  were  reduced  to  recording  the 
date  of  the  calibration;  manufacturer's 
name,  model  number,  and  serial  number 
for  the  unit,  source  and  instruments 
used  to  calibrate  the  unit;  the  results 
and  assessment  of  the  calibration;  the 
results  of  the  autoradiograph  required 
for  low  dose-rate  remote  afterloader 
units;  and  the  signature  of  the  AMP  who 
performed  the  full  calibration.  These 
records  are  needed  to  docxmient  that 
calibrations  were  performed  in 
accordance  with  §§35.632,  35,633,  and 
35.635. 

Section  35.2642,  Records  of  periodic 
spot-checks  for  teletherapy  units, 
requires  the  licensee  to  retain  a  record 
of  each  periodic  spot-check  for 
teletherapy  units  required  by  §  35.642 
for  3  years.  Minor  changes  have  been 
made  in  the  recordkeeping  requirements 
from  the  current  rule.  For  instance,  the 
licensee  is  no  longer  required  to  record 
the  operability  of  the  beam  condition 
indicator  light,  but  is  required  to  record 
the  operability  of  the  source  exposure 


indicator  light.  This  change  reflects 
corresponding  changes  made  in 
§  35.642.  These  records  are  needed  to 
document  that  spot-checks  were 
performed  in  accordance  with  §  35.642. 
The  3-year  recordkeeping  retention 
period  is  consistent  with  the  current 
retention  period  for  periodic  spot- 
checks. 

Paragraph  (c)  requires  that  the 
licensee  retain  a  copy  of  the  procedures 
required  by  §  35.642(b)  until  the 
licensee  no  longer  possesses  the 
teletherapy  unit. 

Section  35.2643,  Records  of  periodic 
spot-checks  for  remote  afterloader  units, 
requires  the  licensee  to  retain  a  record 
of  each  spot-check  for  remote 
afterloader  units  required  by  §  35.643 
for  3  years.  This  is  a  new  recordkeeping 
section.  The  record  must  include  the 
date  of  the  spot-check;  the 
manufacturer's  name,  model  number, 
and  serial  number  for  both  the  remote 
afterloader  unit  and  source;  an 
assessment  of  timer  accuracy;  notations 
indicating  the  operability  of  each 
entrance  door  electrical  interlock, 
radiation  monitors,  source  exposure 
indicator  lights,  viewing  and  intercom 
systems,  clock  and  decayed  source 
activity  in  the  unit's  computer;  the 
name  of  the  individual  who  performed 
the  periodic  spot-check;  and  the 
signature  of  the  AMP  who  reviewed  the 
record  of  the  spot-check.  These  records 
are  needed  to  document  that  spot- 
checks  were  performed  in  accordance 
with  §35.643. 

Paragraph  (c)  requires  that  the 
licensee  retain  a  copy  of  the  procedures 
required  by  §  35.643(b)  until  the 
licensee  no  longer  possesses  the  remote 
afterloader. 

Section  35.2645,  Records  of  periodic 
spot-checks  for  gamma  stereotactic 
radiosurgery  units,  requires  the  licensee 
to  retain  a  record  of  each  spot-check  for 
gamma  stereotactic  radiosurgery  units 
required  by  §  35.645  for  3  years.  This  is 
a  new  recordkeeping  section.  The  record 
must  include  the  date  of  the  spot-check; 
the  manufacturer's  name,  model 
number,  and  serial  number  for  the 
ganuna  stereotactic  radiosurgery  unit 
and  the  instrument  used  to  measure  the 
output  of  the  unit;  an  assessment  of 
timer  linearity  and  accuracy;  the 
calculated  on-off  error:  a  determination 
of  trunnion  centricity;  the  difference 
between  the  anticipated  output  and  the 
measured  output;  an  assessment  of 
soim:e  output  against  computer 
calculations;  notations  indicating  the 
operability  of  radiation  monitors, 
helmet  micros  witches,  emergency 
timing  circuits,  emergency  off  buttons, 
electrical  interlocks,  source  exposure 
indicator  lights,  viewing  and  intercom 
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systems,  timer  termination,  treatment 
table  retraction  mechanism,  stereotactic 
frames  and  localizing  devices 
(trunnions):  the  name  of  the  individual 
who  performed  the  periodic  spot-check; 
and  the  signature  of  the  AMP  who 
reviewed  the  periodic  spot-check.  This 
record  is  needed  to  show  that  spot- 
checks  were  performed  in  accordance 
with  §35.645. 

Paragraph  (c)  requires  that  the 
licensee  retain  a  copy  of  the  procedures 
required  by  §  35.645  (b)  until  the 
licensee  no  longer  possesses  the  gamma 
stereotactic  radiosurgery  unit. 

Section  35.2647.  Records  of 
additional  technical  requirements  for 
mobile  remote  afterloader  units, 
requires  the  licensee  to  retain  a  record 
of  each  check  for  mobile  remote 
afterloader  units  required  by  §  35.647 
for  3  years.  This  is  a  new  recordkeeping 
section.  The  record  must  include  the 
date  of  the  check;  the  manufacturer's 
name,  model  number,  and  serial  number 
for  the  remote  afterloader  unit;  notations 
accounting  for  all  sources  before 
departing  from  a  facility;  notations 
indicating  the  operability  of  each 
entrance  door  electrical  interlock, 
radiation  monitors,  source  exposure 
indicator  lights,  viewing  and  intercom 
system,  applicators,  source  transfer 
tubes,  and  transfer  tube  applicator 
interfaces,  and  soiirce  positioning 
accuracy;  and  the  signatiore  of  the 
individual  who  performed  the  check. 
This  record  is  needed  to  show  that 
required  spot-checks  were  pfftformed  in 
accordance  with  §  35.647  and  that  the 
unit  is  operable. 

Section  35.2652,  Records  of  surveys  of 
therapeutic  treatment  units,  requires  the 
licensee  to  maintain  a  record  of 
radiation  surveys  made  in  accordance 
with  §  35.652  for  the  duration  of  use  of 
the  unit.  This  recordkeeping 
requirement  has  been  changed  to 
require  that  the  records  of  radiation 
surveys  of  the  treatment  unit  must  be 
maintained  for  the  duration  of  use  of  the 
unit,  rather  than  for  the  duration  of  the 
license,  to  reduce  regulatory  burden.  In 
addition,  the  licensee  is  no  longer 
required  by  this  section  to  maintain  a 
plan  of  the  areas  surrounding  the 
treatment  room  that  were  surveyed,  the 
measured  dose  rate  at  several  points  in 
each  area  expressed  in  millirem  per 
hour,  and  the  calculated  maximum 
quantity  of  radiation  over  a  period  of  1 
week  for  each  restricted  and 
unrestricted  area.  This  change  reflects 
corresponding  changes  made  in 
§  35.652.  The  record  must  include  the 
date  of  the  measurements;  the 
manufacturer's  name,  model  number 
and  serial  number  of  the  treatment  unit, 
source,  and  instrument  used  to  measure 


radiation  levels;  each  dose  rate 
measured  around  the  source  while  the 
unit  is  in  the  off  position  and  the 
average  of  all  measurements;  and  the 
signature  of  the  individual  who 
performed  the  suneys.  This  record  is 
needed  to  document  radiation  levels  in 
areas  surrounding  therapeutic  devices 
in  accordance  with  §  35.652. 

Section  35.2655.  Records  of  5-year 
inspection  for  teletherapy  and  gamma 
stereotactic  radiosurgery  units,  requires 
the  licensee  to  maintain  a  record  of  the 
5-year  inspection  for  teletherapy  and 
gamma  stereotactic  radiosurgery  units 
required  by  §  35.655  for  the  duration  of 
the  unit.  This  recordkeeping 
requirement  has  been  changed  to 
require  that  the  records  of  inspections  of 
the  treatment  units  must  be  maintained 
for  the  duration  of  use  of  the  unit,  rather 
than  for  the  duration  of  the  license,  to 
reduce  the  regulatory  burden.  A  minor 
change  has  been  made  to  delete  the 
requirement  to  maintain  a  record  of  the 
components  replaced  to  also  reduce  the 
regulatory  burden.  The  record  must 
contain  the  inspector's  radioactive 
materials  license  number;  the  date  of 
inspection;  the  manufacturers  name, 
model  number  and  serial  number  for 
both  the  treatment  unit  and  source;  a  list 
of  components  inspected  and  serviced; 
the  type  of  service;  and  the  signature  of 
the  inspector.  This  record  is  needed  to 
document  the  type  of  service  that  was 
performed  in  accordance  with  §  35.655. 

Subpart  M,  Reports,  is  a  new  subpart 
in  Part  35.  This  subpart  contains  all  the 
reporting  requirements  necessary  to 
implement  the  requirements  in  Part  35. 
Grouping  of  reporting  requirements  into 
one  subpart  was  done  to  facilitate  use  by 
licensees.  A  licensee  may  refer  to  this 
section  when  determining  whether 
something  must  be  reported,  rather  than 
having  to  review  the  entire  regulation  to 
find  out  if  there  is  a  particular  reporting 
requirement.  Two  of  the  reporting 
requirements  appear  in  the  current 
§§  35.33  and  35.59.  A  third  reporting 
requirement  was  added  so  that  the  NRC 
can  comply  with  the  requirement  to 
submit  an  aimual  report  to  Congress  of 
unscheduled  incidents  or  events  which 
the  Commission  considers  significant 
from  the  standpoint  of  public  health  and 
safety. 

Section  35.3045,  Report  and 
notification  of  a  medical  event,  provides 
criteria  for  reporting  and  notifying 
individuals  about  a  medical  event.  The 
requirements  in  the  final  rule  are  based 
on  the  current  requirements  in  §  35.33. 
Notifications,  reports,  and  records  of 
misadministrations.  Changes  were  made 
to  make  the  reporting  threshold  dose- 
based  where  possible:  to  add  a  dose 
threshold  of  0.5  Sievert  (Sv)  (50  rem) 


shallow  dose  equivalent  to  the  skin:  and 
to  address  two  areas  that  have  caused 
problems  in  implementing  the  current 
requirements  for  reporting 
misadministrations — patient 
intervention  and  wrong  treatment  site 
In  addition,  several  changes  were  made 
to  the  requirements  associated  with  the 
report  and  record  of  the  event. 

Patient  inter\'ention  is  not  specifically 
addressed  in  the  current  rule.  However, 
a  licensee  is  expected  to  act  reasonably, 
in  accordance  with  prevailing  standards 
of  care,  to  prevent  patient  inter\'ention 
from  causing  a  misadministration  This 
situation  has  resulted  in  numerous 
debates  over  whether  or  not  a  licensee 
had  done  evePtihing  it  should  to 
prevent  patient  inter\'ention  during 
treatment.  In  order  to  correct  the  current 
situation,  the  NRC  defined  patient 
intervention  to  mean  intentional  or 
unintentional  actions  taken  by  a  patient 
or  human  research  subject  such  as 
dislodging  or  removing  treatment 
devices  or  prematurely  terminating  the 
administration.  We  have  also  added  a 
specific  requirement  for  reporting 
medical  events  that  occur  as  a  result  of 
patient  intervention.  Licensees  are 
required  to  report  any  event  resulting 
from  intervention  of  a  patient  or  human 
research  subject  in  which  the 
administration  of  byproduct  material  or 
radiation  from  byproduct  material 
results  or  will  result  in  unintended 
permanent  functional  damage  to  an 
organ  or  a  physiological  system,  as 
determined  by  a  physician.  This 
reporting  requirement  should  result  in 
minimal  regulatory  burden  on  licensees 
because  in  most  situations  where 
patients  or  human  research  subjects 
intervene,  either  voluntarily  or 
involuntarily,  in  their  treatment  there  is 
no  resultant  permanent  medical 
damage.  Even  though  there  is  a  high 
threshold  for  reporting  in  the  final  rule, 
licensees  are  expected  to  continue  to  act 
reasonably,  as  required  under  the 
current  rule,  to  prevent  medical  events 
caused  by  patient  intervention 

The  filial  rule  includes  specific 
criteria  for  determining  when  a  dose  to 
a  wrong  treatment  site  is  a  reportable 
medical  event:  a  dose  to  the  skin  or  an 
organ  or  tissue  other  than  the  treatment 
site  that  exceeds  by  0.5  Sv  (50  rem)  to 
an  organ  or  tissue  and  50  percent  or 
more  of  the  dose  expected  from  the 
administration  defined  in  the  written 
directive  (excluding,  for  permanent 
implants,  seeds  that  were  implanted  in 
the  correct  site  but  migrated  outside  the 
treatment  site). 

The  final  rule  retains  the  current 
requirement  in  §  35.33  that  licensees 
notify  the  NRC  Operations  Center,  by 
telephone,  no  later  than  the  next 
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calendar  day  after  discoven'  of  the 
medical  event.  The  final  rule  also 
retains  the  current  requirement  for 
licensees  to  submit  a  written  report  to 
the  appropriate  NRC  Regional  Office 
listed  in  10  CFR  30.6  within  15  days 
after  discovery  of  the  medical  event. 
This  reporting  requirement  is  needed  to 
ensure  that  NRC  is  aware  of  medical 
events.  In  addition,  the  licensee  is 
required  to  notify  the  referring 
physician  and  the  individual  affected  by 
the  medical  event,  or  the  responsible 
relative  or  guardian,  no  later  than  24 
hours  after  its  discovery,  unless  the 
referring  physician  personally  informs 
the  licensee  either  that  he  will  inform 
the  individual  or  that,  based  on  medical 
judgment,  telling  the  individual  would 
be  harmful.  The  written  report  to  the 
NRC  must  include  certification  that  the 
licensee  notified  the  individual  (or  the 
individual's  responsible  relative  or 
guardian),  and.  if  not.  why  not.  Since 
licensees  are  required  to  report 
information  about  the  medical  event  to 
the  NRC  and  to  the  referring  physician, 
we  believe  that  it  is  not  necessary  to 
require  licensees  to  retain  a  record  of 
the  medical  event. 

A  change  was  also  made  in  the 
current  requirement  for  a  written  report 
to  be  provided  to  the  affected  individual 
within  15  days  of  discover\'  of  the 
medical  event.  In  the  current  rule, 
licensees  can  provide  the  individual 
with  a  brief  description  of  both  the 
event  and  the  consequences  as  they  may 
affect  the  individual  if  they  include  a 
statement  that  the  individual  can  also 
obtain  a  copy  of  the  report  that  was 
submitted  to  the  NRC  from  the  licensee. 
In  the  final  rule,  the  licensee  is  not 
required  to  include  this  statement 
because  knowledge  that  a  report  had  to 
be  submitted  to  the  NRC  might  unduly 
alarm  an  individual  involved  in  a 
medical  event  with  no  added  benefit. 
However,  licensees  are  required  to 
inform  the  individual,  or  a  responsible 
relative  or  guardian,  that  a  written 
description  of  the  event  can  be  obtained 
from  the  licensee  upon  request. 
Licensees  are  required  to  provide  this 
written  description  to  the  individual,  if 
requested.  In  addition,  licensees  are 
required  to  annotate  a  copy  of  their 
report  to  the  NRC  about  the  medical 
event  and  provide  it  to  the  referring 
physician,  if  other  than  the  licensee, 
within  15  days  after  discoven,'  of  the 
medical  event.  The  NRC  believes  that 
this  is  important  so  that  the  individuals 
referring  physician  has  all  the  available 
documentation  about  the  medical  event 
to  support  any  decisions  about  remedial 
or  prospective  health  care.  The  15-day 
time  period  to  provide  the  referring 


physician  with  a  copy  of  the  record  was 
based  on  paragraph  (d),  which  requires 
a  licensee  to  submit  a  report  to  the  NRC 
within  15  days.  We  have  attempted  to 
have  consistency  in  the  requirements  in 
Subparts  L  and  M,  where  possible,  to 
simplify  compliance  with  the 
recordkeeping  and  reporting 
requirements.  Refer  to  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  the  reporting 
and  notification  requirements  in 
§35.3045. 

Section  35.3047.  Report  and 
notification  of  a  dose  to  an  embryo/fetus 
or  a  nursing  child,  is  a  new  section. 
Paragraph  (a)  requires  that  a  licensee 
report  to  NRC  any  administration  of 
byproduct  material,  or  radiation  from 
byproduct  material,  to  a  pregnant  female 
that  results  in  a  dose  to  an  embryo/fetus 
that  is  greater  than  50  mSv  (5  rem)  dose 
equivalent  unless  the  administration 
was  specifically  approved,  in  advance, 
by  the  AU.  It  should  be  emphasized  that 
only  unintended  exposures  are  required 
to  be  reported  to  NRC. 

Paragraph  (b)  requires  that  a  licensee 
report  to  NRC  any  administration  of 
byproduct  material  to  a  breast  feeding 
woman  that  results  in  a  dose  to  a 
nursing  child  that  is  greater  than  50 
mSv  (5  rem)  total  effective  dose 
equivalent  or  a  dose  that  has  resulted  in 
unintended  permanent  functional 
damage  to  an  organ  or  a  physiological 
system  of  the  child,  as  determined  by  a 
physician. 

The  reporting  requirements  in  this 
section  are  similar  to  the  reporting 
requirements  for  medical  events. 
Paragraph  (c)  in  the  final  rule  requires 
that  licensees  notify'  the  NRC  Operations 
Center,  bv  telephone,  no  later  than  the 
next  calendar  day  after  discovery  of  a 
dose  to  an  embryo/fetus  or  a  nursing 
child  that  requires  a  report.  In  paragraph 
(d).  the  licensee  is  required  to  submit  a 
written  report  to  the  appropriate  NRC 
Regional  Office  listed  in  10  CFR  30.6  no 
later  than  15  days  after  discovery  of  a 
dose  to  an  embrvo/fetus  or  a  nursing 
child. 

Paragraph  (e)  requires  the  licensee  to 
notih'  the  referring  physician  and  the 
pregnant  individual  or  mother  no  later 
than  24  hours  after  discovery  of  the 
event,  unless  the  referring  physician 
personally  informs  the  licensee  either 
that  he/she  will  inform  the  mother  or 
that,  based  on  medical  judgment,  telling 
the  mother  would  be  harmful.  If  verbal 
notification  is  made,  licensees  are 
required  to  inform  the  mother,  or  the 
mother's  or  child's  responsible  relative 
or  guardian,  that  a  written  description  of 
the  event  can  be  obtained  from  the 
licensee  upon  request.  Licensees  are 


required  to  provide  such  a  written 
description,  if  requested. 

Licensees  are  required  in  paragraph  (f) 
annotate  a  copy  of  their  report  to  the 
NRC  about  the  event  and  provide  it  to 
the  referring  physician,  if  other  than  the 
licensee,  within  15  days  after  discovery 
of  the  event.  The  NRC  believes  that  this 
is  important  so  that  the  referring 
physician  has  all  the  available 
documentation  about  the  event  to 
support  any  decisions  about  remedial  or 
prospective  health  care.  The  15-day 
time  period  to  provide  the  referring 
physician  with  a  copy  of  the  record  was 
based  on  paragraph  (d)  which  requires 
a  licensee  to  submit  a  report  to  the  NRC 
within  15  days.  We  have  attempted  to 
have  consistency  in  the  requirements  in 
Subparts  L  and  M.  where  possible,  to 
simplify  compliance  with  the 
recordkeeping  and  reporting 
requirements.  Refer  to  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  the 
notification  requirements  in  §  35.3047. 

Information  required  by  this  section  is 
needed  so  that  the  NRC  can  comply 
with  Section  208  of  the  Energy 
Reorganization  Act  of  1974  (Pub.  L.  93- 
438),  as  amended,  to  submit  an  annual 
report  to  Congress  of  unscheduled 
incidents  or  events  which  the 
Commission  considers  significant  from 
the  standpoint  of  public  health  and 
safety,  e.g.,  abnormal  occurrences. 

The  NRC  identifies  an  abnormal 
occurrence  using  the  revised  abnormal 
occurrence  criteria  that  were  published 
in  the  Federal  Register  on  April  17, 
1997  (62  FR  18820).  Section  II  of  the 
policy  statement  defines  unintended 
radiation  exposure  as  "any  occupational 
exposure,  exposure  to  the  general  public 
or  exposure  as  a  result  of  a  medical 
misadministration  (as  defined  in  §  35.2) 
involving  the  wrong  individual  that 
exceeds  the  reporting  values  established 
in  the  regulations."  This  section  also 
states  that  "All  other  reported  medical 
misadministrations  will  be  considered 
for  reporting  as  an  Abnormal 
Occurrence  under  the  criteria  for 
medical  licensees.  In  addition, 
unintended  radiation  exposures  include 
any  exposure  to  a  nursing  child,  fetus, 
or  embryo  as  a  result  of  an  exposure 
(other  than  an  occupational  exposure  to 
an  undeclared  pregnant  woman)  to  a 
nursing  mother  or  pregnant  woman 
above  specified  values."  Appendix  A, 
Section  I.  A,  of  the  policy  statement, 
states  that  NRC  will  provide  information 
on  "any  unintended  radiation  exposure 
to  any  minor  (an  individual  less  than  18 
years  of  age)  resulting  in  an  annual  total 
effective  dose  equivalent  of  50  mSv  (5 
rem)  or  more,  or  to  an  embryo/fetus 
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resulting  in  a  dose  equivalent  of  50  mSv 
(5  rem)  or  more." 

At  the  present  time,  the  NRC  has  no 
regulator}'  requirements  that  require 
reporting  of  those  types  of  events.  The 
Commission  considered  two  alternatives 
that  could  be  pursued:  revise  the  current 
Abnormal  Occurrence  Criteria  to  delete 
the  requirement  to  inform  Congress  of 
this  type  of  event;  or  develop  a  reporting 
requirement  that  would  provide  the 
information  needed  by  the  Commission 
to  comply  with  Section  208.  The 
Commission  did  not  pursue  the  first 
option  because  the  Abnormal 
Occurrence  reporting  criteria  were, 
recently  reviewed  and  revised. 

The  Commission  recognizes  that  the 
standard  of  practice  for  AUs  is  to  assess 
the  pregnancy  or  nursing  status  of  their 
patients  (reference  American  College  of 
Radiology  "Standard  for  the 
Performance  of  Therapy  with  Unsealed 
Radionuclide  Sources,"  1996,  and 
"Society  of  Nuclear  Medicine  General 
Procedure  Guidelines  for  Imaging  with 
Radionuclides,"  1997).  As  a  result,  the 
NRC  does  not  believe  that  it  is 
appropriate  to  have  a  rule  that  requires 
a  licensee  to  assess  the  pregnancy  or 
nursing  status  of  patients  prior  to  a 
medical  treatment  involving  byproduct 
material.  However,  we  do  believe  it  is 
appropriate  to  require  the  licensee  to 
inform  the  NRC  when  the  licensee 
leams  of  an  unintended  dose  to  an 
embryo/fetus  or  a  nursing  child  that 
exceeds  the  thresholds  in  §  35.3047.  For 
example,  a  licensee  must  report  an 
unintended  dose  resulting  from  an 
individual  not  disclosing  her  pregnancy 
or  nursing  status  at  the  time  of 
administration  of  the  byproduct 
material  or  radiation  from  byproduct 
material.  In  this  situation,  the 
unintended  dose  could  have  been 
prevented  if  the  AU  had  followed  the 
standard  of  practice,  noted  above,  to 
assess  the  pregnancy  status  of  the 
patient.  The  occurrence  of  such  an 
incident  does  not  necessarily  mean  that 
the  licensee  is  in  violation  of  the 
requirements  in  Part  35.  as  long  as  the 
licensee  reports  it  and  it  is  not 
otherwise  in  violation  of  NRC  regulator}' 
requirements.  For  example,  a  reportable 
dose  to  a  nujsing  child  under  §  35.3047 
is  not  necessarily  subject  to  enforcement 
action  if  the  licensee  has  complied  with 
§35.75. 

However,  the  NRC  acknowledges  that, 
in  some  cases,  the  licensee  might  not  be 
able  to  prevent  the  dose  to  an  embryo/ 
fetus  or  nursing  child.  This  type  of  case 
is  not  reportable  under  §  35.3047.  For 
example,  there  is  no  way  for  an  AU  to 
prevent  administration  of  an 
unintended  dose  to  an  embrvo/fetus  if 


the  pregnancy  test  was  negative  because 
it  was  given  very  early  in  the  pregnancy. 

Section  35.3067.  Report  of  a  leaking 
source,  requires  the  licensee  to  file  a 
report  with  the  appropriate  NRC  Office 
listed  in  §  30.6  of  this  chapter,  with  a 
copy  to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  within  5 
days  if  a  leak  test  required  by  §  35.67 
reveals  the  presence  of  185  Bq  (0.005 
microcurie)  or  more  of  removable 
contamination.  This  reporting 
requirement  is  similar  to  the  reporting 
requirements  for  leaking  sources  in  the 
current  §  35.59,  but  the  final  rule  does 
not  require  that  as  much  prescriptive 
information  be  included  in  the  report. 
The  report  must  contain  the  model 
number  and  serial  number,  if  assigned, 
of  the  leaking  source;  the  radionuclide 
and  its  estimated  activity;  the  results  of 
the  test;  the  date  of  the  test;  and  the 
action  taken. 

Subpart  N.  Enforcement,  contains 
statements  regarding  enforcement.  This 
subpart  contains  the  statements  in  the 
current  Subpart  K,  Enforcement. 

Section  35.4001.  Violations,  is  a  new 
section  that  replaces  the  current 
§  35.990  which  was  deleted.  Other  than 
changing  the  number  of  this  section  to 
reflect  the  new  numbering  system,  no 
changes  were  made  in  the  current 
statements  regarding  violations. 

Section  35.4002.  Criminal  penalties, 
is  a  new  section  that  replaces  the 
current  §  35.991  which  was  deleted. 
Other  than  changing  the  numbers  of  this 
section  and  the  sections  referenced 
under  paragraph  (b)  to  reflect  the  new 
numbering  system,  no  changes  were 
made  in  the  current  statements 
regarding  criminal  penalties. 

VI.  Coordination  With  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes 

The  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUl)  is  an 
advisor}'  body  established  to  advise  the 
NRC  staff  on  matters  that  involve  the 
administration  of  radioactive  material 
and  radiation  from  radioactive  material. 
The  proposed  rule  (63  FR  43516;  August 
13. 1998)  for  Part  35  summarized  the 
ACMUI  positions  on  the  major 
crosscutting  issues  that  were  considered 
during  development  of  the  proposed 
rule. 

During  the  development  of  the  final 
rule,  the  NRC  held  public  meetings  of 
the  ACMUI  subcommittees  for 
diagnostic  and  therapeutic  medical  uses 
on  February  23-24,  1999,  and  Februar}' 
25-26,  1999,  respectively.  The 
subcommittees  reviewed  the  comments 
received  by  NRC  during  the  public 


comment  period  and  during  the  three 
facilitated  public  meetings  held  during 
that  period.  They  also  reviewed  a  first 
draft  of  the  final  rule  that  addressed  the 
public  comments.  The  subcommittees' 
comments  are  summarized  in 
"Summar}'  of  Discussion:  Public 
Meeting  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUI) 
Diagnostic  Subcommittee  Held  in 
Rockville.  Maryland  on  February  23-24, 
1999"  (April  22,  1999)  and  •Summar}- 
of  Discussion:  Public  Meeting  of  the 
Advisor}'  Committee  on  the  Medical 
Uses  of  isotopes  (ACMUI)  Therapeutic 
Subcommittee  Held  in  Rockville. 
Mar}land  on  Februar}-  25-26.  1999" 
(April  22,  1999).  The  summary 
documents  are  available  for  inspection 
at  the  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
summar}'  documents  are  available  as 
indicated  in  the  For  Further  Information 
Contact  section  of  this  document. 

The  hill  ACMUI  held  a  public 
meeting  on  March  24-25.  1999.  to 
discuss  specific  issues  that  the  Part  35 
Working  Group  wanted  the  ACMUI  to 
review  and  comment  on  before  it 
forwarded  a  draft  final  rule  for 
Commission  consideration.  The  issues 
included  training  and  experience; 
Radiation  Safety  Committee:  temporary 
Radiation  Safety  Officer;  information 
that  must  be  included  in  a  WTitten 
directive;  determination  of  dosages  of 
unsealed  byproduct  material;  reports  of 
medical  events;  and  report  of  an 
unintended  dose  to  an  embr}'o/fetus  or 
nursing  child.  The  ACMUI  presented 
their  position  on  these  and  other  issues 
at  their  annual  briefing  of  the 
Commission  on  March  25.  1999.  The 
ACMUI  meeting  was  transcribed  and  the 
minutes  are  available  for  inspection  at 
the  NRC  Public  Document  Room.  Single 
copies  of  the  minutes  are  available  as 
indicated  in  the  For  Further  Information 
Contact  section  of  this  document.  The 
Commission  briefing  was  also 
transcribed,  and  the  transcript  is 
available  for  inspection  at  the  NRC 
Public  Document  Room. 

On  October  20.  1999.  the  ACMUI  met 
to  prepare  for  a  Commission  briefing, 
the  next  day,  on  the  draft  final  rule  for 
Part  35.  Because  the  briefings  are  public 
opportunities  for  the  Commission  to 
hear  from  ACMUI,  the  Committee 
identified  specific  issues  that  they 
wanted  to  bring  to  the  Commission's 
attention.  The  ACMUI  meeting  was 
transcribed  and  the  minutes  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  Single  copies 
of  the  minutes  are  available  as  indicated 
in  the  For  Further  Information  Contact 
section  of  this  document. 
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At  the  October  21 .  1999.  briefing  of 
the  Commission,  the  ACMUI  reaffirmed 
that  stakeholders  were  involved 
throughout  the  rulemaking  process, 
including  extensive  involvement  of  the 
ACMUI  and  its  subcommittees  and  the 
regulated  community.  In  addition,  the 
Committee  believed  that  the  draft  final 
rule  forwarded  to  the  Commission  in 
August  1999  (SECY-99-201)  was  more 
risk-informed  and  more  performance- 
based,  while  maintaining  occupational, 
public,  and  patient  safety  ACMUI 
endorsed  the  provisions  in  the  draft 
final  rule  for  the  Radiation  Safetv' 
Committee,  the  dose  thresholds  for 
reporting  medical  events,  and  the 
reporting  threshold  for  unintended 
exposure  of  an  embryo/fetus  or  nursing 
child.  In  addition,  the  ACMUI  endorsed 
the  training  and  experience 
requirements  for  authorized  users, 
authorized  medical  physicists, 
authorized  nuclear  pharmacists,  and 
radiation  safety  officers,  and,  in 
particular,  encouraged  uniform  national 
standards  for  training  and  experience. 
The  ACMUI  noted  that  it  does  not 
support  any  regulation  requiring 
notification  of  physicians  and  patients, 
as  this  is  redundant  of  existing 
standards  of  care.  However,  if 
notification  requirements  for  medical 
events  continue  to  be  in  Part  35,  the 
ACMUI  said  that  it  would  prefer  the 
alternative  rule  language  provided  by 
the  NRC  staff  over  the  existing 
requirements  (refer  to  SECY-99-201, 
Attachment  4,  for  further  discussion  of 
the  alternative  text).  (Note:  A 
modification  of  the  alternative  rule 
language  was  approved  by  the 
Commission  and  is  in  §  35.3045  of  the 
final  rule.)  In  addition,  the  Committee 
encouraged  early  recognition  of  the 
medical  specialty  boards  and  use  of  the 
guidance  document,  as  well  as  focusing 
NRC  license  reviewers  and  inspectors 
on  licensee  performance  and  high  risk 
procediu'es.  The  Commission  briefing 
was  transcribed  and  is  available  for 
inspection  at  the  NRC  Public  Document 
Room  or  via  the  Commissions  web  site 
at  http://www.nrc.gov/NRC/ 
COMMISSION/TRANSCRIPTS/ 
1999102lb.html 

The  issue  of  recognition  of  medical 
and  other  specialty  boards  was  again 
discussed  during  an  ACMUI  briefing  of 
the  Commission  on  February  19,  2002. 
The  ACMUI  meeting  was  transcribed 
and  the  transcript  is  available  for 
inspection  at  the  NRC  Public  Document 
Room.  Single  copies  of  the  transcript  are 
available  as  indicated  in  the  For  Further 
Information  Contact  section  of  this 
document.  In  that  meeting,  two 
committee  members  expressed  concern 


that  some  boards  did  not  qualifv'  for 
recognition  and  might  not  be  ready  to 
apply  for  recognition  within  6  months 
after  publication  of  the  final  rule. 
Therefore,  implementation  of  the  new 
Part  35,  without  Subpart  J,  could  disrupt 
the  current  license  authorization 
process  for  new  medical  personnel 
because  many  license  authorizations  are 
granted  based  on  recognition  of  board 
certification.  The  Commission  has 
considered  this  matter,  and  decided  to 
retain  the  current  training  requirements 
in  Subpart  J  for  a  2-year  period  after  the 
effective  date  of  the  final  rule.  As 
discussed,  under  Section  IX, 
Implementation,  licensees  will  have  the 
option  of  complying  with  either  Subpart 
J  or  Subparts  B  and  D-H  for  2  years. 
During  this  transition  period,  the  NRC 
will  continue  working  with  the  ACMUI 
and  the  medical  community  to  resolve 
any  concerns  with  the  training  and 
experience  requirements.  The 
Commission  will  consider  changes  to 
the  training  and  experience 
requirements,  as  appropriate. 

VII,  Coordination  With  NRC  Agreement 
States 

The  NRC  staff  discussed  the  revision 
of  Part  35  with  representatives  of  the 
Agreement  States  at  the  1997,  1998.  and 
1999  annual  meetings  of  the 
Organization  of  Agreement  States.  In 
addition,  a  draft  compatibility  chart  for 
the  proposed  revision  was  developed  in 
accordance  with  the  compatibility 
categorization  criteria  detailed  in  NRC 
Management  Directive  5.9,  "Adequacy 
and  Compatibility  of  Agreement  State 
Programs"  (dated  February  27.  1998), 
and  was  published  for  comment  with 
the  proposed  rule  (63  FR  43516;  August 
13,  1998).  The  compatibility  chart  was 
later  updated  and  provided  to  the 
Agreement  States  for  comment  on 
lanuarv'  4,  1999.  A  summary  of  the 
comments  received  on  the  Agreement 
State  compatibility  designations  and 
NRC's  responses  to  the  comments,  and 
the  compatibility  designations  for  the 
final  rule  are  found  in  Sections  IV  and 
X.  respectively,  of  the  SUPPLEMENTARY 
INFORMATION. 

Both  the  Working  Group  and  Steering 
Group  that  developed  the  revision  of 
Part  35  included  Agreement  State 
representatives.  The  Agreement  State 
representative  on  the  Working  Group  is 
also  a  member  of  the  Conference  of 
Radiation  Control  Directors'  Suggested 
State  Regulation  Committee  on  Medical 
Regulation,  which  has  been  working 
toward  parallel  development  of 
suggested  state  medical  regulations. 
State  participation  in  the  process 
provided  an  early  and  continuous 
opportunity  for  State  input  and 


enhanced  the  development  of 
corresponding  rules  in  State  regulations. 

VIII.  Consistency  With  Medical  Policy 
Statement 

The  Commission  has  revised  its 
General  Policy  on  the  Regulation  of  the 
Medical  Uses  of  Radioisotopes  that  was 
issued  on  February  9,  1979  (44  FR 
8424),  as  part  of  the  Commission's 
overall  program  for  revising  its 
regulatory  framework  for  medical  use. 
The  proposed  revision  and  detailed 
discussion  on  the  need  for  the  revision 
was  published  for  comment  in  the 
Federal  Register  (63  FR  43580;  August 
13.  1998),  concurrently  with  publication 
of  the  proposed  revision  to  Part  35  (63 
FR  43516;  August  13,  1998).  The  revised 
MPS  was  published  on  August  3,  2000; 
65  FR  47654.  That  document  addressed 
the  comments  received  on  the  proposed 
revision  to  the  MPS. 

The  revision  of  Part  35  is  consistent 
with  the  Commission's  revision  of  the 
Medical  Use  Policy  Statement.  The 
consistency  of  the  final  rule  with  each 
policy  statement  is  discussed  below. 

The  first  statement  of  the  revised 
policy  reads  "NRC  will  continue  to 
regulate  the  uses  of  radionuclides  in 
medicine  as  necessary  to  provide  for  the 
radiation  safety  of  workers  and  the 
general  public."  The  final  rule  is 
consistent  with  the  statement  because 
one  of  its  purposes  is  to  provide  for  the 
radiation  safety  of  workers  and 
individual  members  of  the  public, 
which  is  central  to  fulfillment  of  the 
Commission's  statutory  mandate  in  the 
Atomic  Energy  Act  of  1954,  as  amended, 
to  "protect  health  and  minimize  danger 
to  life." 

The  second  statement  of  the  revised 
policy  reads  "NRC  will  not  intrude  into 
medical  judgments  affecting  patients, 
except  as  necessary  to  provide  for  the 
radiation  safety  of  workers  and  the 
general  public."  The  final  rule  is 
consistent  with  this  statement  because 
its  focus  is  on  protecting  the  public  and 
workers  from  patients  who  have  been 
administered  byproduct  material  or 
radiation  from  byproduct  material  for 
medical  use. 

The  third  statement  of  the  revised 
policy  reads  "NRC  will,  when  justified 
by  the  risk  to  patients,  regulate  the 
radiation  safety  of  patients  primarily  to 
assure  the  use  of  radionuclides  is  in 
accordance  with  the  physician's 
directions."  The  final  rule  is  consistent 
with  this  statement  because  it  includes 
provisions,  where  warranted  by  the  risk, 
to  provide  high  confidence  that  the 
authorized  user's  directions  for  the 
administration  of  byproduct  material  are 
followed. 
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The  fourth  statement  of  the  revised          Subpart  J  or  the  requirements  in  Agreement  State  Programs"  approved  by 

policy  reads  "NRC.  in  developing  a             Subparts  B  and  D-H.  the  Commission  on  June  30,  1997  (62  FR 

specific  regulator}'  approach,  will                    The  2-year  transition  period  will  46517).  specific  requirements  within 

consider  industry  and  professional              allow  additional  time  for  medical  and  this  rule  should  be  adopted  by 

standards  that  define  acceptable                   other  specialty  boards  to  seek  NRC  Agreement  States  for  purposes  of 

approaches  of  achieving  radiation                recognition  as  a  "specialty  board"  in  compatibility  or  because  of  their  health 

safety."  The  final  rule  is  consistent  with     accordance  with  §§  35.50(a),  35.51(a).  ^nd  safetv  significance,  implementmg 

this  statement  because  the  rulemaking         35.55(a).  35.190(a).  35.290(a),  35.390(a).  procedures  for  the  Policy  Statement 

process  included  NRC  examining                 35.392(a).  35.394(a).  35.490(a).  establish  specific  categories  which  have 

relevant  industry  and  professional               35.590(a),  and  35.690(a).  The  2-year  ^een  applied  to  categorize  the 

standards  to  determine  if  specific  areas       ti^ie  period  will  also  allow  individuals  requirements  in  Parts  20.  32.  and  35  A 

of  concern  to  NRC  were  included  in  the      ^°^  Agreement  States  time  to  satisfy  Compatibilitv  Categorv    A"  designation 

standards,  or  whether  regulatory                  the  training  requirements  in  order  to  ^^^^^  ^j,g  requirement  is  a  basic 

requirements  needed  to  be  included  in        ^"J'^  JP  '^^  ln"V;'u^^°"^    aa.^..^.  radiation  protection  standard  or  deals 

„  ^.  „_                                                                 Section  35.10  ot  trie  rule  aadresses  .,,       ,  .    ,   ,  r.     .            ■         i,l„i^ 

Part  35.                                                            i           ,.                    j  .              -f  .         .  with  related  definitions,  signs,  labels,  or 

how  a  licensee  can  determine  if  it  must  ,                          ,               '^ 

_„  ,      ,          ^  ^.                                                      1        .u  *u            • .„„f.u«  terms  necessarv  tor  a  common 

K.  Implementation                                        comply  with  tjie  requi  ements  of  the  ^nderstandingof  radiation  protection 

„         .1.            ju  )        lU                   revised  Part  35  when  it  becomes  .    ,       „»       ^.,  ..^    „\           ,..,. 

Except  as  discussed  below-^  the                 effective  or  if  it  must  continue  to  principlesXompatibiity  Category    A 

revised  regulations  in  10  CFR  Parts  20^       comply  with  the  requirements  of  its  designated  Agreement  State 

32,  and  35  become  effective  October  24,      i  „„„„„  ^„„ju;„„c  if  o  iir-.,r,c..  ,~r.r,riitir,r.  requirements  should  be  essentiallv 

„«^„  ^          .i_      li         ui-     »•        r.v,-         license  conditions.  It  a  license  condition  .  ,^     .     ,      ,,           ,,,     vn/-    a 

2002,  6  months  after  publication  of  this       ^^            ^  j.^^^^^^  ^^^  ^  prevision  of  identical  to  those  of  the  NRC  A 

final  nile.  Because  the  draft                           ^^^  ^^^^^^  p^^  35  ^^  ^^^  effective  date  Compatibility  Category  'B    designation 

consolidated  guidance  document  for           ^^  ^^  ^^^^  ^j^                 h  (d)  of  this  means  the  requirement  has  significant 

medical  use  hcensees  has  been                     section  states  that  the  license  condition  direct  transboundary  implications, 

developed  in  parallel  with  the  revised         ^,.jj  ^Qntj^ue  to  exempt  the  licensee  Compatibility  Category  'B  •  designated 

regulatory  requirements  in  Part  35.  the        ^^^  ^^^  requirements  in  the  Agreement  State  requirements  should  be 

Commission  believes  that  a  longer               corresponding  provision  in  the  revised  essentially  identical  to  those  of  the  NRC. 

implementation  period  is  not  necessary,      p^  3^  Paragraph  (e)  states  that  if  a  A  Compatibility  Category    C: 

The  6-month  implementation  period           requirement  in  the  revised  Part  35  designation  means  the  essential 

allows  the  NRC  time  to  train  licensing         differs  from  the  requirements  in  an  objectives  of  the  requirement  should  be 

and  inspection  staff  so  that  the  revised        existing  license  requirement  that  adopted  by  the  State  to  avoid  conflicts. 

Part  35  will  be  uniformly  implemented;      addresses  the  same  issue,  the  duplications,  or  gaps.  The  manner  in 

and  provides  licensees  the  time  to                requirement  in  Part  35  governs.  Under  which  the  essential  objectives  are 

understand  the  specific  features  of  the         ^^^^  circumstances,  medical  use  addressed  in  the  Agreement  State 

revised  Part  35.  and  to  develop  and              licensees  will  not  be  required  to  have  requirement  need  not  be  the  same  as 

implement  any  changes  in  their                    ^j^gj^  licenses  amended  in  this  situation.  NRC  provided  the  essential  objectives 

radiation  safety  programs  or  procedures      ^^^^  j^  ^^^  revised  requirement  is  less  are  met.  A  Compatibility  Category-  "D  ' 

that  are  required  to  comply  with  the            restrictive  than  their  current  license  designation  means  the  requirement  does 

revised  requirements.  The  NRC  is                condition.  The  exceptions  to  paragraph  not  need  to  be  adopted  bv  an  Agreement 

evaluating  what  type  of  workshops              ^gj  g^^  ^^^^^^  j^  paragraph  (f).  which  State  for  purposes  of  compatibility.  The 

might  need  to  be  offered  for  the  benefit       requires  a  licensee  to  continue  to  Compatibilitv  Categorv  Health  and 

of  licensees.  Regional  Offices.  States.           comply  with  any  licensee  condition  to  Safety  (H&S)'identifies  requirements 

and  others  who  are  affected  by  the               j^ave  procedures  for  responding  to  that  are  not  required  for  compatibility, 

revision.                                                          emergency  situations  (§  35.610)  and  spot  but  which  have  particular  health  and 

The  Commission  provides  that                  checks  involving  teletherapy  units  safety  significance.  Agreement  States 

licensees  will  have  up  to  2  years  after          (§  35.642).  photon  emitting  remote  should  adopt  the  essential  objectives  of 

the  effective  date  of  the  final  rule  to             afterloader  units  (§  35.643).  or  gamma  such  requirements  in  order  to  maintain 

comply  with  the  training  requirements        stereotactic  radiosurgery  units  an  adequate  program 
for  authorized  users,  authorized  medical     <§  35  545) 

physicists,  authorized  nuclear                                            ,^             .^.,.      ,  Summary- of  SRC  Rules  With  Compatibility 

pharmacists,  and  Radiation  Safety                X.  Issues  of  Compatibility  for  or  Health  and  Safety  Designations  Under  the 

Officers.  During  this  2-vear  period.              Agreement  States  Revision  of  W  CFR  Parts  JO.  32  Sr  35 

licensees  will  have  the  option  of                      Under  the  "Policy  Statement  on  All  Sections  not  listed  here  are 

complying  with  either  requirements  of        Adequacy  and  Compatibility  of  Compatibility  Category  D 

Section  and  paragraph                                                                                      Section  title  

CATEGORY  A 

20.1003.  Occupational  dose.  Public  Dose  Definitions. 

20.1301(a)  &  (c) Dose  limits  to  individual  members  of  the  public. 

CATEGORY  B 

32, 72(b)(1)  &  (b)(2)(li) Manufacture,  preparation,  or  transfer  for  commercial  distnbution  of  radioactive  drugs  con- 
taining byproduct  matenal  for  medical  use  under  Part  35 

32.74(a)  &  (a)(3)  Manufacture  and  distribution  of  sources  or  devices  containing  byproduct  matenai  for 

medical  use. 
35.2,  Agreement  State.  Authorized  medical  physicist     Definitions. 
Authorized   nuclear  pharmacist.   Authorized   user 
Radiation  safety  officer.  Sealed  source. 
35,50  Training  for  Radiation  Safety  Officer 
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Section  and  paragraph 


Section  title 


35  51  Training  for  an  authorized  medical  physicist. 

35  55  Training  for  an  authorized  nuclear  pharmacist. 

35  57  ^^!"""!"!!!!!!"."I!!"!"!!!!!"m^^ '. Trammg  for  experienced  Radiation  Safety  Officer,  teletherapy  or  medical  physicist,  au- 

thonzed  user,  and  nuclear  pharmacist. 

35  59  Recentness  of  training. 

35^190   !""""!!!!""""!"'.' • Training  for  uptake,  dilution  and  excretion  studies. 

35  290  Training  for  imaging  and  localization  studies. 

35  390  '  "".[ Training  for  use  of  unsealed  byproduct  material  for  which  a  written  directive  is  required. 

35  392  !!!!!!!!!!!!!!!!.!!.!!!!!!!!!.!""!!!!!!!."'.!!... Trammg  for  the  oral  administration  of  sodium  iodide  1-131  requiring  a  written  directive  in 

quantities  less  than  or  equal  to  1 .22  Gigabecquerels  (33  millicuries). 
35  394       Training  for  the  oral  administration  of  sodium  iodide  1-131  requiring  a  written  directive  in 

quantities  greater  than  1 .22  Gigabecquerels  (33  millicuries). 

35  490  Trammg  for  use  of  manual  brachytherapy  sources. 

35  491   Training  for  ophthalmic  use  of  strontium-90. 

35  590  Training  for  use  of  sealed  sources  for  diagnosis. 

35  690  !!"!!!!!!"!!!!!!!!!!!!!!""!!!!!!!".." Training  for  use  of  remote  afterioader  units,  teletherapy  units,  and  gamma  stereotactic 

radiosurgery  units. 


35.2.  Medical  use.   Prescnbed  dosage.   Prescribed 
dose.  Treatment  site. 

35.6  

35.11   

35.49  

35.75(a)  &  (b) 


35.400  .. 
35.500  .. 
35.600  .. 

35.3045 
35.3047 
35.3067 


CATEGORY  C 

Definitions 

Provisions  for  the  protection  of  human  research  subjects. 

License  required. 

Suppliers  for  sealed  sources  or  devices  for  medical  use. 

Release  of  individuals  containing  unsealed  byproduct  material  or  implants  containing  by- 
product material. 

Use  of  sealed  sources  for  manual  brachytherapy. 

Use  of  sealed  sources  for  diagnosis. 

Use  of  a  sealed  source  in  a  remote  afterioader  unit,  teletherapy  unit,  or  gamma 
stereotactic  radiosurgery  unit. 

Report  and  notification  of  a  medical  event. 

Report  and  notification  of  a  dose  to  an  embryo/fetus  or  a  nursing  child. 

Report  of  a  leaking  source. 


35.24(b)  &  (f)  . 

35.27  

35.40(a)  &  (b) 

35.41(a)  

35,60(a)  &  (b) 


35.61(a)(1).  (a)(2),  (b),&(c) 

35.63(a)-(d)  

35.67(a)-(e)  &  (g)  

35.69  

35.70(a)  

35.80(a)(2),  (a)(3),  &  (b)  

35.92  

35.100  


35.200 


35.204(a)  &  (b) 

35.300  

35.310(a)  

35.315  

35.404(a)  &  (b) 

35.406(a)  &  (b) 

35.410(a)  

35  415  Safety  precautions. 

35.432(a)-(c) 

35.433(a)  

35.457  

35.604(a)  

35.605(a)-(c) 

35.610(a>-<e)  


35.615 


35.630(a)  &  (b) 
35.632(a)-(f)  ... 
35.633(a)-(h)  .. 
35.635(a)-(f)  ... 
35.642(a)-(e)  .. 
35.643(a)-(e)  .. 
35.645(a)-<f)  - 


CATEGORY  H&S 

Authonty  and  responsibilities  for  the  radiation  protection  program. 

Supervision. 

Written  directives. 

Procedures  for  administrations  requiring  a  written  directive. 

Possession,  use  and  calibration  of  instmments  used  to  measure  the  activity  of  unsealed 
byproduct  material. 

Calibration  of  survey  instruments. 

Determination  of  dosages  of  unsealed  byproduct  material  for  medical  use. 

Requirements  for  possession  of  sealed  sources  and  brachytherapy  sources. 

Labeling  of  vials  and  syringes. 

Surveys  of  ambient  radiation  exposure  rate 

Provision  of  mobile  medical  service. 

Decay-ln-storage. 

Use  of  unsealed  byproduct  material  for  uptake,  dilution,  and  excretion  studies  for  which  a 
wntten  directive  is  not  required. 

Use  of  unsealed  byproduct  material  for  imaging  and  localization  studies  for  which  a  writ- 
ten directive  is  not  required. 

Permissible  molybdenum-99  concentration. 

Use  of  unsealed  byproduct  material  for  which  a  written  directive  is  required. 

Safety  Instruction. 

Safety  precautions. 

Surveys  after  source  implant  and  removal. 

Brachytherapy  sources  accountability. 

Safety  instruction 

Calibration  measurements  of  brachytherapy  sealed  sources. 

Decay  of  strontium-90  sources  for  ophthalmic  treatments. 

Therapy-related  computer  systems. 

Surveys  of  patients  and  human  research  subjects  treated  with  a  remote  afterioader  unit. 

Installation,  maintenance,  adjustment  and  repair. 

Safety  procedures  and  instructions  for  remote  afterioader  units,  teletherapy  units,  and 

gamma  stereotactic  radiosurgery  units. 
Safety    precautions    for    remote    afterioader    units,    teletherapy    units,    and    gamma 

stereotactic  radiosurgery  units. 
Dosimetry  equipment. 

Full  calibration  measurements  on  teletherapy  units. 
Full  calibration  measurements  on  remote  afterioader  units. 
Full  calibration  measurements  on  gamma  stereotactic  radiosurgery  units. 
Penodic  spot-checks  for  teletherapy  units. 
Penodic  spot-checks  for  remote  afterioader  ^nits. 
Periodic  spot-checks  for  gamma  stereotactic  radiosurgery  units. 
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Section  and  paragraph  Section  title 

35  847(a)-{cl)  Additional  technical  requirements  for  mobile  remote  atterloader  units 

35.652(a)  &  (b) Radiation  surveys. 

35.655(a)  &  (b) '. Five-year  inspection  tor  teletherapy  and  gamma  stereotactic  radiosurgery  units 

35.657 Therapy-related  computer  systems 


XI.  Assessment  of  Federal  Regulations 
and  Policies  on  Families 

In  accordance  with  Section  654  of  the 
Treasury  and  General  Government 
Appropriation  Act  of  1999,  Public  Law 
No.  105-277.  112  Stat.  2681,  528-29 
(1998),  to  be  codified  at  5  USC  601  note, 
the  NRG  has  assessed  this  action  against 
the  seven  factors  set  forth  in  the  Act. 
The  NRG  has  determined  that  this 
action  will  not  negatively  affect  family 
well-being. 

Xn.  Finding  of  No  Significant 
Environmental  Impact  Availability 

The  Gommission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Gommission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  a 
major  Federal  action  but  will  not 
significantly  affect  the  quality  of  the 
human  environment,  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  amendments  relax  some 
requirements,  eliminate  certain 
procedural  restrictions,  focus  on  those 
requirements  that  are  essential  for 
patient  safety,  reduce  or  eliminate 
duplications  or  overlaps  between  Part 
35  and  the  other  parts  of  10  CFR,  and 
provide  greater  flexibility  for  licensees 
in  how  they  meet  the  objectives  in  the 
requirements.  The  Gommission  believes 
that  the  more  risk-informed, 
performance-based  amendments  will 
provide  greater  flexibility  in  the  medical 
use  of  byproduct  material  while 
continuing  to  adequately  protect  public 
health  and  safety.  With  the  exception  of 
the  amendment  to  10  CFR  20.1301,  the 
rulemaking  action  will  not  lead  to  an 
increase  in  radiation  exposure  to  the 
public  or  health  care  workers,  or 
radiation  releases  to  the  environment 
beyond  the  exposures  or  releases 
currently  resulting  from  the  medical  use 
of  byproduct  material  or  radiation  from 
byproduct  material.  The  amendment  to 
10  CFR  20.1301  is  expected  to  result  in 
an  increase  in  radiation  exposure  to  the 
public.  However,  this  alternative  is 
consistent  with  generally  accepted 
radiation  protection  principles,  such  as 
those  expressed  by  the  International 
Gommission  on  Radiation  Protection 
(ICRP),  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP),  and  the  International  Atomic 
Energy  Agency  (IAEA). 


The  NRG  requested  public  comments 
on  any  environmental  justice 
considerations  that  may  be  related  to 
this  rule.  Because  there  were  no 
comments  specific  to  those 
considerations,  the  environmental 
assessment  has  not  changed  in  this 
regard  as  a  result  of  public  comment. 

The  NRG  requested  the  views  of  the 
States  on  the  environmental  assessment 
for  this  rule.  Because  there  were  no 
comments  specific  to  the  environmental 
assessment,  the  environmental 
assessment  has  not  changed  as  a  result 
of  the  views  of  the  States. 

The  environmental  assessment  is 
available  for  inspection  as  indicated  in 
the  ADDRESSES  section  of  this  document. 
Single  copies  of  the  environmental 
assessment  are  available  as  indicated  in 
the  FOR  INFORMATION  CONTACT  section  of 
this  document. 

Xin.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0010  and  3150- 
0120. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
annual  burden  to  the  public  for  these 
information  collections  is  expected  to  be 
decreased  by  65  hours  per  licensee.  This 
reduction  includes  the  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information  collection.  The  final  rule 
has  been  revised  to  allow  licensees,  as 
an  alternative  to  the  revised  training  and 
experience  requirements  in  Subparts  B 
and  D-H,  to  continue  to  use  the  current 
Subpart  J  training  and  experience 
requirements  for  a  period  of  2  years  after 
the  effective  date  of  the  final  rule.  This 
will  allow  NRG  licensees  and 
individuals  in  Agreement  States 
sufficient  time  to  meet  the  revised 
training  requirements.  This  final  rule 
adds  an  information  collection  burden 
for  individuals  to  request  certification 
for  training  and  experience.  The  burden 
for  this  information  collection  is 
estimated  to  average  .5  hours  per 
request.  Because  the  burden  for  this 


information  collection  is  insignificant. 
Office  of  Management  and  Budget 
(OMB)  clearance  is  not  required, 

Public  Protection  Sotification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

XIV.  Regulatory  Analysis 

The  Gommission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission,  The 
analysis  is  available  for  inspection  as 
indicated  in  the  ADDRESSES  section  of 
this  document.  Single  copies  of  the 
analysis  are  available  as  indicated  in  the 
FOR  INFORMATION  CONTACT  section  of  this 
document. 

XV.  Regulatory  Flexibility  Analysis 

The  NRC  has  prepared  a  final 
regulatory  flexibility  analysis  of  the 
impact  of  this  rule  on  small  entities  as 
required  by  Section  604  of  the 
Regulatory  Flexibility  Act.  The  analysis 
indicates  that  40  percent  of  the  medical 
licensees  are  small  entities.  Although 
the  final  rule  has  an  economic  impact  of 
an  estimated  $8,000  annually  on  the 
smallest  of  these  licensees,  the  selected 
alternative  is  the  least  costly  alternative 
that  provides  adequate  protection  from 
radiation  exposure  to  the  public, 
patients  and  workers.  The  analysis  is 
available  for  inspection  as  indicated  in 
the  ADDRESSES  section  of  this  document. 
Single  copies  of  the  analysis  are 
available  as  indicated  in  the  FOR 
INFORMATION  CONTACT  section  of  this 
document. 

XVI.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 
rule;  and  therefore,  a  backfit  analysis  is 
not  required  for  this  final  rule  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  Chapter  I. 

XVII.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rulemaking  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB. 

List  of  Subjects 

10CFRPart20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material,  Soiuce  material.  Waste 
treatment  and  disposal. 

10CFRPart32 

Byproduct  material.  Criminal 
penalties,  Labeling.  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10CFRPart35 

Biologies.  Byproduct  material. 
Criminal  penalties,  Drugs,  Health 
facilities.  Health  professions,  Medical 
devices.  Nuclear  materials. 
Occupational  safety  and  health. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  20,  32  and 
35. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63.  65.  81. 103.  104. 
161.  182.  I'se,  68  Stat.  530.  933.  935.  936. 
937.  948.  953.  955.  as  amended,  sec.  1701. 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  2073, 
2093.  2095,  2111,  2133,  2134.  2201.  2232, 
2236.  22970,  sees.  201.  as  amended,  202. 
206.  88  Stat.  1242.  as  amended.  1244.  1246 
(42  U.S.C.  5841.  5842.  5846). 

2.  Section  20.1002  is  revised  to  read 
as  follows: 

§20.1002    Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use.  transfer,  or 
dispose  of  byproduct,  source,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
Parts  30  through  36,  39,  40,  50.  60.  61. 
70.  or  72  of  this  chapter,  and  in 
accordance  with  10  CFR  76.60  to 
persons  required  to  obtain  a  certificate 


of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  background 
radiation,  to  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  to  exposure  from 
individuals  administered  radioactive 
material  and  released,  under  §  35.75,  or 
to  exposure  from  voluntary 
participation  in  medical  research 
programs. 

3.  In  §  20.1003.  the  definitions  for 
occupational  dose  and  public  dose  are 
revised  to  read  as  follows: 

§20.1003    Definitions 

***** 

Occupational  dose  means  the  dose 
received  bv  an  individual  in  the  course 
of  employment  in  which  the 
individual's  assigned  duties  involve 
exposure  to  radiation  or  to  radioactive 
material  from  licensed  and  unlicensed 
sources  of  radiation,  whether  in  the 
possession  of  the  licensee  or  other 
person.  Occupational  dose  does  not 
include  doses  received  from  background 
radiation,  from  any  medical 
administration  the  individual  has 
received,  from  exposure  to  individuals 
administered  radioactive  material  and 
released,  under  §  35.75,  from  voluntary 
pcirticipation  in  medical  research 
programs,  or  as  a  member  of  the  public. 
***** 

Public  dose  means  the  dose  received 
by  a  member  of  the  public  from 
exposure  to  radiation  or  to  radioactive 
material  released  by  a  licensee,  or  to  any 
other  source  of  radiation  under  the 
control  of  a  licensee.  Public  dose  does 
not  include  occupational  dose  or  doses 
received  from  background  radiation, 
from  anv  medical  administration  the 
individual  has  received,  from  exposure 
to  individuals  administered  radioactive 
material  and  released,  under  §  35.75,  or 
from  voluntary  participation  in  medical 
research  programs. 
***** 

4.  In  §20.1301.  the  introductory  text 
of  paragraph  (a)  and  paragraph  (a)(1)  are 
revised,  paragraphs  (c),  (d),  and  (e)  are 
redesignated  as  paragraphs  (d),  (e).  and 
(f),  and  a  new  paragraph  (c)  is  added  to 
read  as  follows: 

§  20.1 301    Dose  limits  for  individual 
members  of  the  public. 

(a)  Each  licensee  shall  conduct 
operations  so  that  — 

(1)  The  total  effective  dose  equivalent 
to  individual  members  of  the  public 
from  the  licensed  operation  does  not 
exceed  0.1  rem  (1  mSv)  in  a  year, 
exclusive  of  the  dose  contributions  from 
background  radiation,  from  any  medical 


administration  the  individual  has 
received,  from  exposure  to  individuals 
administered  radioactive  material  and 
released,  under  §  35.75,  from  voluntary 
participation  in  medical  research 
programs,  and  from  the  licensee's 
disposal  of  radioactive  material  into 
sanitary  sewerage  in  accordance  with 
§20.2003,  and 
***** 

(c)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  a  licensee  may  permit 
visitors  to  an  individual  who  cannot  be 
released,  under  §  35.75.  to  receive  a 
radiation  dose  greater  than  0.1  rem  (1 
mSv)  if— 

(1)  The  radiation  dose  received  does 
not  exceed  0.5  rem  (5  mSv):  and 

(2)  The  authorized  user,  as  defined  in 
10  CFR  Part  35,  has  determined  before 
the  visit  that  it  is  appropriate. 
***** 

PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

5.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  81.  82,  161,  182,  183,  68 
Stat.  935.  948.  953.  954,  as  amended  (42 
U.S.C.  2111.  2201.  2232,  2233):  sec.  201,  88 
Stat.  1242,  as  amended  (42  U.S.C.  .5841). 

§32.72    [Amended] 

6.  In  §  32.72.  in  paragraph  (b)(1).  the 
reference  to  "paragraph  (b)(2)  and 
(b)(3)"  is  revised  to  read  "paragraphs 
(b)(2)  and  (b)(4)"  and  the  reference  to 
"10  CFR  35.25"  is  revised  to  read  "10 
CFR  35.27"  and  in  paragraph  (b)(2)(ii). 
the  reference  to  "10  CFR  35, 980(b)  and 
35.972"  is  revised  to  read  "10  CFR 
35.55(b)  and  35.59." 

§32.74    [Amended] 

7.  In  §  32.74,  in  the  introductor\'  text 
of  paragraph  (a),  the  reference  to 

"§§  35.400  and  35.500"  is  revised  to 
read  "§§  35.400,  35.500,  and  35.600" 
and  in  paragraph  (a)(3),  the  reference  to 
"§§  35.57.  35.400.  or  35.500"  is  revised 
to  read  "§§  35.65.  35.400.  35.500.  and 
35.600." 

8.  10  CFR  Part  35  is  revised  to  read 
as  follows: 

PART  35— MEDICAL  USE  OF 
BYPRODUCT-MATERIAL 

Subpart  A—  General  Information 

Sec. 

35.1  Purpose  and  scope. 

35.2  Definitions. 

35.5  Maintenance  of  records. 

35.6  Provisions  for  the  protection  of  human 
research  subjects. 
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35.7  FDA.  other  Federal,  and  State 
requirements. 

35.8  Information  rollection  requirements: 
0MB  approval. 

35.10  Implementation. 

35.11  License  required. 

35.12  Application  for  license,  amendment, 
or  renewal. 

35.13  License  amendments. 

35.14  Notifications. 

35.15  Exemptions  regarding  Type  A 
specific  licenses  of  broad  scope. 

35.18  License  issuance. 

35.19  Specific  exemptions. 

Subpart  B — General  Administrative 
Requirements 

35.24     Authority  and  responsibilities  for  the 
radiation  protection  program. 

35.26  Radiation  protection  program 
changes. 

35.27  Supervision, 

35.40  Written  directives. 

35.41  Procedures  for  administrations 
requiring  a  written  directive. 

35.49  Suppliers  for  sealed  sources  or 
devices  for  medical  use. 

35.50  Training  for  Radiation  Safety  Officer. 

35.51  Training  for  an  authorized  medical 
physicist. 

35.55     Training  for  an  authorized  nuclear 

pharmacist. 
35.57    Training  for  experienced  Radiation 

Safety  Officer,  teletherapy  or  medical 

physicist,  authorized  user,  and  nuclear 

pharmacist. 

35.59  Recentness  of  training. 

Subpart  C — General  Technical 
Requirements 

35.60  Possession,  use.  and  calibration  of 
instruments  used  to  measure  the  activity 
of  unsealed  byproduct  material. 

35.61  Calibration  of  survey  instruments. 
35.63     Determination  of  dosages  of  unsealed 

byproduct  material  for  medical  use. 
35.65     Authorization  for  calibration. 

transmission,  and  reference  sources. 
35.67     Requirements  for  possession  of  sealed 

sources  and  brachytherapy  sources. 

35.69  Labeling  of  vials  and  syringes. 

35.70  Surveys  of  ambient  radiation 
exposure  rate. 

35.75     Release  of  individuals  containing 
unsealed  byproduct  material  or  implants 
containing  byproduct  material. 

35.80    Provision  of  mobile  medical  service. 

35.92     Decay-in-storage. 

Subpart  D — Unsealed  Byproduct  Material — 
Written  Directive  Not  Required 

35.100     Use  of  unsealed  byproduct  material 
for  uptake,  dilution,  and  excretion 
studies  for  which  a  written  directive  is 
not  required. 

35.190    Training  for  uptake,  dilution,  and 
,  excretion  studies. 

35.200    L'se  of  unsealed  byproduct  material 
for  imaging  and  localization  studies  for 
which  a  written  directive  is  not  required. 

35.204     Permissible  molybdenum-99 
concentration. 

35.290    Training  for  imaging  and 
localization  studies. 


Subpart  E— Unsealed  Byproduct  Material- 
Written  Directive  Required 

35.300     I'se  of  unsealed  byproduct  material 
for  which  a  written  directive  is  required. 

35.310    Safety  instruction. 

35.315     Safety  precautions. 

35.390     Training  for  use  of  unsealed 

bvpit)duct  material  for  which  a  written 
directive  is  required. 

35.392     Training  for  the  oral  administration 
of  sodium  iodide  1-131  requiring  a 
written  directive  in  quantities  less  than 
or  equal  to  1.22  Gigabecquerels  (33 
millicuries). 

35.394     Training  for  the  oral  administration 
of  sodium  iodide  1-131  requiring  a 
written  directive  in  quantities  greater 
than  1.22  Gigabecquerels  (33 
millicuries). 

Subpart  F— Manual  Brachytherapy 

35,400     Use  of  sources  for  manual 

brac:hytherapy, 
35.404     Surveys  after  source  implant  and 

removal. 
35.406    Brachytherapy  sources 

accountability. 
35.410    Safety  instruction. 
35.415     Safety  precautions. 

35.432  Calibration  measurements  of 
brachytherapy  sources, 

35.433  Decay  of  strontium-90  sources  for 
ophthalmic  treatments. 

35.457     Therapy-related  computer  systems. 

35.490  Training  for  use  of  manual 
brach\-lherapy  sources 

35.491  Training  for  ophthalmic  use  of 
strontium-90. 

Subpart  G— Sealed  Sources  for  Diagnosis 

35.500     Use  of  sealed  sources  tor  diagnosis, 
35,590     Training  for  use  of  sealed  sources  for 
diagnosis. 

Subpart  H — Photon  Emitting  Remote 
Afterloader  Units,  Teletherapy  Units,  and 
Gamma  Stereotactic  Radiosurgery  Units 

35.600     L'se  of  a  sealed  source  in  a  remote 
afterloader  unit,  teletherap\-  unit,  or 
gamma  stereotactic  radiosurgery  unit. 

35.604  Surveys  of  patients  and  human 
research  subjects  treated  with  a  remote 
afterloader  unit. 

35.605  Installation,  maintenance, 
adjustment,  and  repair. 

35.610     Safety  procedures  and  instructions 
for  remote  afterloader  units,  teletherapy 
units,  and  gamma  stereotactic 
radiosurgery'  units, 

35.615     Safety  precautions  for  remote 

afterloader  units,  teletheraps'  units,  and 
gamma  stereotactic  radiosurgery  units. 

35.630     Dosimetry  equipment. 

35.632  Full  calibration  measurements  on 
teletherap\'  units. 

35.633  Full  calibration  measurements  on 
remote  afterloader  units. 

35.635     Full  calibration  measurements  on 
gamma  stereotactic  radiosurgery  units. 

35.642  Periodic  spot-checks  for  teletherapy 
units. 

35.643  Periodic  spot-checks  for  remote 
afterloader  units. 

35.645     Periodic  spot-checks  for  gamma 
stereotactic  radiosurgery  units, 

35.647     Additional  technical  requirements 
for  mobile  remote  afterloader  units. 


35.652     Radiation  surveys. 

35.655    Five-year  inspection  for  teletherapy 

and  gamma  stereotactic  radiosurgery 

units, 
35.657    Therapy-related  computer  systems. 
35.690    Training  for  use  of  remote 

afterloader  units,  teletherapy  units,  and 

gamma  stereotactic  radiosurgery  units. 

Subpart  I — Reserved 

Subpart  J — Training  and  Experience 
Requirements 

3.'). 900     Radiation  Safety  Officer. 

35.910    Training  for  uptake,  dilution,  and 

excretion  studies. 
35.920     Training  for  imaging  and 

localization  studies. 
35.930    Training  for  therapeutic  use  of 

unsealed  byproduct  material. 
35.932    Training  for  treatment  of 

hyperthyroidism, 
35.934    Training  for  treatment  of  thvToid 

carcinoma. 

35.940  Training  for  use  of  brachytherapy 
sources 

35.941  Training  for  ophthalmic  use  of 
strontium-90. 

35.950    Training  for  use  of  sealed  sources  for 
diagnosis, 

35.960  Training  for  use  of  therapeutic 
medical  devices. 

35.961  Training  for  an  authorized  medical 
physicist. 

35.980  Training  for  an  authorized  nuclear 
pharmac  ist. 

35.981  Training  for  experienced  nuclear 
pharmacists. 

Subpart  K — Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  From 
Byproduct  Material 

35,1000    Other  medical  uses  of  byproduct 
material  or  radiation  from  byproduct 
material 

Subpart  L — Records 

35,2024     Rec  ords  of  authority  and 

responsibilities  for  radiation  protection 
programs. 

35.2026     Records  of  radiation  protection 
program  changes. 

35.2040  Records  of  written  directives. 

35.2041  Records  for  procedures  for 
administrations  requiring  a  written 
directive. 

35.2060  Records  of  calibrations  of 
instruments  used  to  measure  the  activity 
of  unsealed  byproduct  materials. 

35.2061  Records  of  radiation  survey 
instrument  calibrations. 

35.2063     Records  of  dosages  of  unsealed 
byproduct  material  for  medical  use. 

35.2067  Records  of  leaks  tests  and 
inventory  of  sealed  sources  and 
brachytherapy  sources. 

35.2070    Recorcis  of  surveys  for  ambient 
radiation  exposure  rate. 

35.2075     Ret:ords  of  the  release  of 
individuals  containing  unsealed 
byproduct  material  or  implants 
containing  byproduct  material. 

35.2080    Records  of  mobile  medical 
services. 

35.2092     Records  of  decay-in-storage. 

35.2204     Records  of  molybdenum-99 
concentrations. 
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2310    Records  of  safety  in.struction. 
2404     Record.s  of  surveys  after  source 

implant  and  removal. 
2406    Records  of  brachytherapy  source 

accountability. 

2432  Records  of  calibration 
measurements  of  brachytherapy  sources. 

2433  Records  of  decay  of  strontium-90 
sources  for  ophthalmic  treatments. 

2605     Records  of  installation, 

maintenance,  adjustment,  and  repair  of 

remote  afterloader  units,  teletherapy 

units,  and  gamma  stereotactic 

radiosurgery  units. 
.2610    Records  of  safety  procedures. 
.2630     Records  of  dosimetry  equipment 

used  with  remote  afterloader  units, 

teletherapy  units,  and  gamma 

stereotactic  radiosurgery  units. 
1.2632     Records  of  teletherapy,  remote 

afterloader.  and  gamma  stereotactic 

radiosurgery  full  calibrations. 
.2642    Records  of  periodic  spot-checks  for 

teletherapy  units. 
2643     Records  of  periodic  spot-checks  for 

remote  afterloader  units. 
.2645     Records  of  periodic  spot-checks  for 

gamma  stereotactic  radiosurgery  units. 
.2647     Records  of  additional  technical 

requirements  for  mobile  remote 

afterloader  units. 
.2652     Records  of  surveys  of  therapeutic: 

treatment  units. 
.2655     Records  of  5-year  inspection  for 

teletherapy  and  gamma  stereotactic 

radiosurgery  units. 


Subpart  M—  Reports 

35.3045     Report  and  notification  of  a 

medical  event. 
33.3047     Report  and  notification  of  a  dose  to 

an  embryo/fetus  or  a  nursing  child. 
35.3067     Report  of  a  leaking  source. 

Subpart  N —  Enforcement 

35.4001  Violations. 

35.4002  Criminal  penalties. 

Authority:  Sees.  81,  161.  182,  183.  68  Stat. 
935.  948.  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

Subpart  A— General  Information 

§35.1     Purpose  and  scope. 

This  part  contains  the  requirements 
and  provisions  for  the  medical  use  of 
byproduct  material  and  for  issuemce  of 
specific  licenses  authorizing  the 
medical  use  of  this  material.  These 
requirements  and  provisions  provide  for 
the  radiation  safety  of  workers,  the 
general  public,  patients,  and  human 
research  subjects.  The  requirements  and 
provisions  of  this  part  are  in  addition  to, 
and  not  in  substitution  for,  others  in  this 
chapter.  The  requirements  and 
provisions  of  parts  19,  20,  21,  30.  71, 
170.  and  171  of  this  chapter  apply  to 
applicants  and  licensees  subject  to  this 
part  unless  specifically  exempted. 

§35.2    Definitions. 

Address  of  use  means  the  building  or 
buildings  that  are  identified  on  the 


license  and  where  byproduct  material 
may  be  received,  prepared,  used,  or 
stored. 

Agreement  State  means  any  State 
with  which  the  Commission  or  the 
Atomic  Energy  Commission  has  entered 
into  an  effective  agreement  under 
subsection  274b  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

Area  of  use  means  a  portion  of  an 
address  of  use  that  has  been  set  aside  for 
the  purpose  of  receiving,  preparing, 
using,  or  storing  byproduct  material. 

Authorized  medical  physicist  means 
an  individual  who — 

(1)  Meets  the  requirements  in 
§§  35.51(a)  and  35.59:  or 

(2)  Is  identified  as  an  authorized 
medical  physicist  or  teletherapy 
phvsicist  on — 

(i)  A  specific  medical  use  license 
issued  by  the  Commission  or  Agreement 

State; 

(ii)  A  medical  use  permit  issued  by  a 
Commission  master  material  licensee; 

(iii)  A  permit  issued  by  a  Commission 
or  Agreement  State  broad  scope  medical 
use  licensee;  or 

(iv)  A  permit  issued  by  a  Commission 
master  material  license  broad  scope 
medical  use  permittee. 

Authorized  nuclear  pharmacist  means 
a  pharmacist  who — 

(1)  Meets  the  requirements  in 
§§  35.55(a)  and  35.59;  or 

(2)  Is  identified  as  an  authorized 
nuclear  pharmacist  on — 

(i)  A  specific  license  issued  by  the 
Commission  or  Agreement  State  that 
authorizes  medical  use  or  the  practice  of 
nuclear  pharmacy; 

(ii)  A  permit  issued  by  a  Commission 
master  material  licensee  that  authorizes 
medical  use  or  the  practice  of  nuclear 
pharmacy; 

(iii)  A  permit  issued  by  a  Commission 
or  Agreement  State  broad  scope  medical 
use  licensee  that  authorizes  medical  use 
or  the  practice  of  nuclear  pharmacy;  or 

(iv)  A  permit  issued  by  a  Commission 
master  material  license  broad  scope 
medical  use  permittee  that  authorizes 
medical  use  or  the  practice  of  nuclear 
pharmacy;  or 

(3)  Is  identified  as  an  authorized 
nuclear  pharmacist  by  a  commercial 
nuclear  pharmacy  that  has  been 
authorized  to  identify  authorized 
nuclear  pharmacists;  or 

(4)  Is  designated  as  an  authorized 
nuclear  pharmacist  in  accordance  with 
§  32.72(b)(4). 

Authorized  user  means  a  physician, 
dentist,  or  podiatrist  who — 

(1)  Meets  the  requirements  in  §§  35.59 
and  35.190(a).  35.290(a).  35.390(a), 
35.392(a).  35.394(a).  35.490(a). 
35.590(a).  or  35.690(a);  or 

(2)  Is  identified  as  an  authorized  user 
on — 


(i)  A  Commission  or  Agreement  State 
license  that  authorizes  the  medical  use 
of  byproduct  material; 

(ii)  A  permit  issued  by  a  Commission 
master  material  licensee  that  is 
authorized  to  permit  the  medical  use  of 
byproduct  material; 

(iii)  A  permit  issued  by  a  Commission 
or  Agreement  State  specific  licensee  of 
broad  scope  that  is  authorized  to  permit 
the  medical  use  of  byproduct  material; 
or 

(iv)  A  permit  issued  by  a  Commission 
master  material  license  broad  scope 
permittee  that  is  authorized  to  permit 
the  medical  use  of  byproduct  material. 

Brachytherapy  means  a  method  of 
radiation  therapy  in  which  sources  are 
used  to  deliver  a  radiation  dose  at  a 
distance  of  up  to  a  few  centimeters  by 
surface,  intracavitary,  intraluminal,  or 
interstitial  application. 

Brachytherapy  source  means  a 
radioactive  source  or  a  manufacturer- 
assembled  source  train  or  a  combination 
of  these  sources  that  is  designed  to 
deliver  a  therapeutic  dose  within  a 
distance  of  a  few  centimeters. 

Client's  address  means  the  area  of  use 
or  a  temporary  job  site  for  the  purpose 
of  providing  mobile  medical  service  in 
accordance  with  §  35.80. 

Dedicated  check  source  means  a 
radioactive  source  that  is  used  to  assure 
the  constant  operation  of  a  radiation 
detection  or  measurement  device  over 
several  months  or  years. 

Dentist  means  an  individual  licensed 
by  a  State  or  Territory  of  the  United 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  to 
practice  dentistry. 

High  dose-rote  remote  afterloader,  as 
used  in  this  part,  mecins  a  brachjlherapy 
device  that  remotely  delivers  a  dose  rate 
in  excess  of  12  gray  (1200  rads)  per  hour 
at  the  point  or  surface  where  the  dose 
is  prescribed. 

Low  dose-rate  remote  afterloader,  as 
used  in  this  part,  means  a  brachytherapy 
device  that  remotely  delivers  a  dose  rate 
of  less  than  or  equal  to  2  gray  (200  rads) 
per  hour  at  the  point  or  surface  where 
the  dose  is  prescribed. 

Management  means  the  chief 
executive  officer  or  other  individual 
having  the  authority  to  manage,  direct, 
or  administer  the  licensee's  activities,  or 
those  persons'  delegate  or  delegates. 

Manual  brachytherapy,  as  used  in  this 
part,  means  a  type  of  brachytherapy  in 
which  the  brachytherapy  sources  (e.g., 
seeds,  ribbons)  are  manually  placed 
topically  on  or  inserted  either  into  the 
body  cavities  that  are  in  close  proximity 
to  a  treatment  site  or  directly  into  the 
tissue  volume. 

Medical  event  means  an  event  that 
meets  the  criteria  in  §  35.3045(a). 


Federal  Register /Vol.  67,  No.  79 /Wednesday.  April  24,  2002 /Rules  and  Regulations 


20373 


Medical  institution  means  an 
organization  in  which  more  than  one 
medical  discipline  is  practiced. 

Medical  use  means  the  intentional 
internal  or  external  administration  of 
byproduct  material  or  the  radiation  from 
byproduct  material  to  patients  or  human 
research  subjects  under  the  supervision 
of  an  authorized  user. 

Medium  dose-rate  remote  afterloader. 
as  used  in  this  part,  means  a 
brachytherapy  device  that  remotely 
delivers  a  dose  rate  of  greater  than  2 
gray  (200  rads).  but  less  than  12  gray 
(1200  rads)  per  hour  at  the  point  or 
surface  wrhere  the  dose  is  prescribed. 
Mobile  medical  service  means  the 
transportation  of  byproduct  material  to 
and  its  medical  use  at  the  client's 
address. 

Output  means  the  exposure  rate,  dose 
rate,  or  a  quantity  related  in  a  known 
manner  to  these  rates  from  a 
brachytherapy  source  or  a  teletherapy, 
remote  afterloader.  or  gamma 
stereotactic  radiosurgery  unit  for  a 
specified  set  of  exposure  conditions. 

Patient  intervention  means  actions  by 
the  patient  or  human  research  subject, 
whether  intentional  or  unintentional, 
such  as  dislodging  or  removing 
treatment  devices  or  prematurely 
terminating  the  administration. 

Pharmacist  means  an  individual 
licensed  by  a  State  or  Territor\'  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  to 
practice  pharmacy. 

Physician  means  a  medical  doctor  or 
doctor  of  osteopathy  licensed  by  a  State 
or  Territory'  of  the  United  States,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  to 
prescribe  drugs  in  the  practice  of 
medicine. 

Podiatrist  means  an  individual 
licensed  by  a  State  or  Territory  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  to 
practice  podiatry. 

Preceptor  means  em  individual  who 
provides  or  directs  the  training  and 
experience  required  for  an  individual  to 
become  an  audiorized  user,  an 
authorized  medical  physicist,  an 
authorized  nuclear  pharmacist,  or  a 
Radiation  Safety  Officer. 

Prescribed  dosage  means  the  specified 
activity  or  range  of  activity  of  unsealed 
byproduct  material  as  documented — 

(1)  In  a  written  directive;  or 

(2)  In  accordance  with  the  directions 
of  the  authorized  user  for  procedures 
performed  pursuant  to  §§  35.100  and 
35.200. 

Prescribed  dose  means — 

(1)  For  gamma  stereotactic 
radiosurgery,  the  total  dose  as 
documented  in  the  written  directive; 


(2)  For  teletherapy,  the  total  dose  and 
dose  per  fraction  as  documented  in  the 
written  directive: 

(3)  For  manual  brachytherapy.  either 
the  total  source  strength  and  exposure 
time  or  the  total  dose,  as  documented  in 
the  written  directive;  or 

(4)  For  remote  brachytherapy 
afterloaders.  the  total  dose  and  dose  per 
fraction  as  documented  in  the  written 
directive. 

Pulsed  dose-rate  remote  afterloader. 
as  used  in  this  part,  means  a  special 
type  of  remote  afterloading 
brachynherapy  device  that  uses  a  single 
source  capable  of  delivering  dose  rates 
in  the  "high  dose-rate"  range,  but — 

(1)  Is  approximately  one-tenth  of  the 
activity  of  typical  high  dose-rate  remote 
afterloader  sources;  and 

(2)  Is  used  to  simulate  the 
radiobiology  of  a  low  dose-rate 
treatment  by  inserting  the  source  for  a 
given  fraction  of  each  hour. 

Radiation  Safety  Officer  means  an 
individual  who — 

(1)  Meets  the  requirements  in 
§§  35.50(a)  and  35.59;  or 

(2)  Is  identified  as  a  Radiation  Safety 

Officer  on — 

(i)  A  specific  medical  use  license 
issued  by  the  Commission  or  Agreement 
State;  or 

(ii)  A  medical  use  permit  issued  by  a 
Commission  master  material  licensee. 

Sealed  source  means  any  byproduct 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  byproduct  material. 

Sealed  Source  and  Device  Registry' 
means  the  national  registry  that  contains 
all  the  registration  certificates,  generated 
by  both  NRC  and  the  Agreement  States, 
that  summarize  the  radiation  safety 
information  for  the  sealed  sources  and 
devices  and  describe  the  licensing  and 
use  conditions  approved  for  the 
product. 

Stereotactic  radiosurgery  means  the 
use  of  external  radiation  in  conjunction 
with  a  stereotactic  guidance  device  to 
ver>'  precisely  deliver  a  therapeutic  dose 
to  a  tissue  volume. 

Structured  educational  program 
means  an  educational  program  designed 
to  impart  particular  knowledge  and 
practical  education  through  interrelated 
studies  and  supervised  training. 

Teletherapy,  as  used  in  this  part, 
means  a  method  of  radiation  therapy  in 
which  collimated  gamma  rays  are 
delivered  at  a  distance  from  the  patient 
or  human  research  subject. 

Temporary'  job  site  means  a  location 
where  mobile  medical  services  are 
conducted  other  than  those  location(s) 
of  use  authorized  on  the  license. 

Therapeutic  dosage  means  a  dosage  of 
unsealed  byproduct  material  that  is 


intended  to  deliver  a  radiation  dose  to 
a  patient  or  human  research  subject  for 
palliative  or  curative  treatment. 

Therapeutic  dose  means  a  radiation 
dose  delivered  from  a  source  containing 
byproduct  material  to  a  patient  or 
human  research  subject  for  palliative  or 
curative  treatment. 

Treatment  site  means  the  anatomical 
description  of  the  tissue  intended  to 
receive  a  radiation  dose,  as  described  in 
a  written  directive. 

Type  of  use  means  use  of  byproduct 
material  under  §§  35.100.  35.200. 
35.300.  35.400.  35.500.  35.600.  or 
35.1000. 

Unit  dosage  means  a  dosage  prepared 
for  medical  use  for  administration  as  a 
single  dosage  to  a  patient  or  human 
research  subject  without  any  further 
manipulation  of  the  dosage  after  it  is 
initially  prepared. 

Written  directive  means  an  authorized 
user's  written  order  for  the 
administration  of  byproduct  material  or 
radiation  from  byproduct  material  to  a 
specific  patient  or  human  research 
subject,  as  specified  in  §  35.40. 

§  35.5    Maintenance  of  records. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  specified 
retention  period.  The  record  may  be  the 
original,  a  reproduced  copy,  or  a 
microform  if  the  copy  or  microform  is 
authenticated  by  authorized  personnel 
and  the  microform  is  capable  of 
producing  a  clear  copy  throughout  the 
required  retention  period.  The  record 
may  also  be  stored  in  electronic  media 
with  the  capability  for  producing 
legible,  accurate,  and  complete  records 
during  the  required  retention  period. 
Records  such  as  letters,  drawings,  and 
specifications  must  include  all  pertinent 
information  such  as  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

§  35.6    Provisions  tor  the  protection  of 
human  research  subjects. 

(a)  A  licensee  may  conduct  research 
involving  human  research  subjects  only 
if  it  uses  the  byproduct  materials 
specified  on  its  license  for  the  uses 
authorized  on  its  license 

(b)  If  the  research  is  conducted, 
funded,  supported,  or  regulated  by 
another  Federal  agency  that  has 
implemented  the  Federal  Policy  for  the 
Protection  of  Human  Subjects  (Federal 
Policy),  the  licensee  shall,  before 
conducting  research — 

(1)  Obtain  review  and  approval  of  the 
research  from  an  "Institutional  Review 
Board,"  as  defined  and  described  in  the 
Federal  Policv;  and 

(2)  Obtain  "informed  consent,"  as 
defined  and  described  in  the  Federal 
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Policy,  from  the  human  research 
subject. 

(c)  If  the  research  will  not  be 
conducted,  funded,  supported,  or 
regulated  by  another  Federal  agency  that 
has  implemented  the  Federal  Policy,  the 
license  shall,  before  conducting 
research,  apply  for  and  receive  a 
specific  amendment  to  its  NRC  medical 
use  license.  The  amendment  request 
must  include  a  written  commitment  that 
the  licensee  will,  before  conducting 
research — 

(1)  Obtain  review  and  approval  of  the 
research  from  an  "Institutional  Review- 
Board, "  as  defined  and  described  in  the 
Federal  Policy:  and 

(2)  Obtain  "informed  consent",  as 
defined  and  described  in  the  Federal 
Policy,  from  the  human  research 
subject. 

(d)  Nothing  in  this  section  relieves 
licensees  from  complying  with  the  other 
requirements  in  this  part. 

§  35.7    FDA,  other  Federal,  and  State 
requiraments. 

Nothing  in  this  part  relieves  the 
licensee  from  complying  with 
applicable  FDA.  other  Federal,  and  State 
requirements  governing  radioactive 
drugs  or  devices. 

§  35.8    Information  collection 
requirements:  0MB  approval. 

(a)  The  Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  OMB  has  approved  the 
information  collection  requirements  in 
this  part  under  control  number  3150- 
0010. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  35.6.  35.12.  35.13. 
35.14,  35.19,  35.24,  35.26,  35.27.  35.40, 
35.41.  35.50.  35.51.  35.55.  35.60.  35.61. 
35.63.  35.67,  35.69,  35,70,  35.75,  35.80. 
35.92.  35.190,  35.204,  35.290,  35.310. 
35.315,  35.390,  35.392,  35.394,  35.404, 
35.406,  35.410,  35.415.  35.432,  35.433, 
35.490,  35.491.  35.590.  35.604.  35.605. 
35,610.  35.615.  35.630,  35.632,  35.633, 
35.635,  35.642,  35.643,  35.645,  35.647. 
35.652,  35.655,  35.690,  35.900.  35.910. 
35.920,  35.930,  35.940,  35.950,  35.960. 
35.961,  35.980,  35.981,  35.1000, 
35.2024.  35.2026.  35.2040,  35.2041, 
35.2060,  35.2061.  35.2063.  35.2067. 
35.2070,  35.2075.  35.2080.  35.2092. 
35.2204,  35.2310,  35.2404,  35.2406. 
35.2432,  35.2433,  35.2605,  35.2610, 


35.2630.  35.2632.  35.2642,  35.2643, 
35.2645,  35.2647,  35.2652,  35.2655, 
35.3045.  35.3047.  and  35.3067. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

(1)  In  §  35.12.  NRC  Form  313, 
including  NRC  Form  313A,  which 
licensees  may  use  to  provide 
supplemental  information,  is  approved 
under  control  number  3150-0120. 

(2)  [Reserved] 

§35.10    Implementation. 

(a)  A  licensee  shall  implement  the 
provisions  in  this  part  on  or  before 
October  24,  2002,  with  the  exception  of 
the  requirements  listed  in  paragraph  (b) 
of  this  section. 

(b)  A  licensee  shall  implement  the 
training  requirements  in  §§  35.50(a), 
35.51(a),  35.55(a),  35.59,  35.190(a), 
35.290(a),  35.390(a),  35.392(a), 
35.394(a),  35.490(a),  35.590(a),  and 
35.690(a)  on  or  before  October  25,  2004. 

(c)  Prior  to  October  25,  2004,  a 
licensee  shall  satisfy  the  training 
requirements  of  this  part  for  a  Radiation 
Safety  Officer,  an  authorized  medical 
physicist,  an  authorized  nuclear 
pharmacist,  or  an  authorized  user  by 
complying  with  either: 

(1)  The  appropriate  training 
requirements  in  subpart  J;  or 

(2)  The  appropriate  training 
requirements  in  subpart  B  or  subparts  D 
through  H. 

(d)  If  a  license  condition  exempted  a 
licensee  from  a  provision  of  Part  35  on 
October  24.  2002.  then  the  license 
condition  continues  to  exempt  the 
licensee  from  the  requirements  in  the 
corresponding  provision  of  §§  35.1- 
35.4002. 

(e)  When  a  requirement  in  this  part 
differs  from  the  requirement  in  an 
existing  license  condition,  the 
requirement  in  this  part  shall  govern. 

(f)  A  licensee  shall  continue  to 
comply  with  any  license  condition  that 
requires  it  to  implement  procedures 
required  by  §§  35.610,  35.642.  35.643, 
and  35.645  until  there  is  a  license 
amendment  or  renewal  that  modifies  the 
license  condition. 

§  3S.1 1    License  required. 

(a)  A  person  may  manufacture, 
produce,  acquire,  receive,  possess, 
prepare,  use,  or  transfer  byproduct 
material  for  medical  use  only  in 
accordance  with  a  specific  license 
issued  by  the  Commission  or  an 
Agreement  State,  or  as  allowed  in 


paragraphs  (b)(1)  or  (b)(2)  of  this 
section. 

(b)  A  specific  license  is  not  needed  for 
an  individual  who— 

(1)  Receives,  possesses,  uses,  or 
transfers  byproduct  material  in 
accordance  with  the  regulations  in  this 
chapter  under  the  supervision  of  an 
authorized  user  as  provided  in  §  35.27, 
unless  prohibited  by  license  condition; 
or 

(2)  Prepares  imsealed  byproduct 
material  for  medical  use  in  accordance 
with  the  regulations  in  this  chapter 
under  the  supervision  of  an  authorized 
nuclear  pharmacist  or  authorized  user 
as  provided  in  §  35.27,  unless 
prohibited  by  license  condition. 

§  35.1 2    Application  for  license, 
amendment,  or  renewal.  > 

(a)  An  application  must  be  signed  by 
the  applicant's  or  licensee's 
management. 

(b)  An  application  for  a  license  for 
medical  use  of  byproduct  material  as 
described  in  §§  35.100,  35.200,  35.300, 
35.400,  35.500,  35.600,  and  35.1000 
must  be  made  by — 

(1)  Filing  an  origind  and  one  copy  of 
NRC  Form  313,  "Application  for 
Material  License,"  that  includes  the 
facility  diagram,  equipment,  and 
training  and  experience  qualifications  of 
the  Radiation  Safety  Officer,  authorized" 
user(s),  authorized  medical  physicist(s), 
and  authorized  nuclear  pharmacist(s); 
and 

(2)  Submitting  procedures  required  by  ' 
§§35.610,  35.642.  35.643,  and  35.645,  as 
applicable. 

(c)  A  request  for  a  license  amendment 
or  renewal  must  be  made  by — 

(1)  Submitting  an  original  and  one 
copy  of  either — 

(i)  NRC  Form  313,  "Application  for 
Material  Licens";  or 

(ii)  A  letter  requesting  the  amendment 
or  renewal;  and 

(2)  Submitting  procedures  required  by 
§§  35.610.  35.642,  35.643,  and  35.645,  as 
applicable. 

(d)  In  addition  to  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section,  an 
application  for  a  license  or  amendment 
for  medical  use  of  byproduct  material  as 
described  in  §  35.1000  must  also 
include  information  regarding  any 
radiation  safety  aspects  of  the  medical 
use  of  the  material  that  is  not  addressed 
in  Subparts  A  through  C  of  this  part. 

(1)  The  applicant  shall  also  provide 
specific  information  on — 

(i)  Radiation  safety  precautions  and 
instructions; 

(ii)  Methodology  for  measurement  of 
dosages  or  doses  to  be  administered  to 
patients  or  human  research  subjects; 
and 
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(ill)  Calibration,  maintenance,  and 
repair  of  instruments  and  equipment 
necessary  for  radiation  safety. 

(2)  The  applicant  or  licensee  shall 
also  provide  any  other  information 
requested  by  the  Commission  in  its 
review  of  the  application. 

(e)  An  applicant  that  satisfies  the 
requirements  specified  in  §33.13  of  this 
chapter  may  apply  for  a  Type  A  specific 
license  of  broad  scope. 

§35.13    License  amendments. 

A  licensee  shall  apply  for  and  must 
receive  a  license  amendment — 

(a)  Before  it  receives,  prepares,  or  uses 
byproduct  material  for  a  type  of  use  that 
is'  permitted  under  this  part,  but  that  is 
not  authorized  on  the  licensee's  current 
license  issued  under  this  part; 

(b)  Before  it  permits  anyone  to  work 
as  an  authorized  user,  authorized 
nuclear  pharmacist,  or  authorized 
medical  physicist  under  the  license, 
except — 

(1)  For  an  authorized  user,  an 
individual  who  meets  the  requirements 
in  §§  35.190(a),  35.290(a),  35.390(a), 
35.392(a).  35.394(a).  35.490(a). 
35.590(a),  35.690(a),  35.910.  35.920. 
35.930,  35.932.  35.934,  35.940,  35.941. 
35.950,  or  35.960  and  35.59; 

(2)  For  an  authorized  nuclear 
pharmacist,  an  individual  who  meets 
the  requirements  in  §§  35.55(a)  or 
35.980  and  35.59; 

(3)  For  an  authorized  medical 
physicist,  an  individual  who  meets  the 
requirements  in  §§  35.51(a)  or  35.961 
and  35.59; 

(4)  An  individual  who  is  identified  as 
an  authorized  user,  an  authorized 
nuclear  pharmacist,  or  authorized 
medical  physicist — 

(i)  On  a  Commission  or  Agreement 
State  license  or  other  equivalent  permit 
or  license  recognized  by  NRC  that 
authorizes  the  use  of  byproduct  material 
in  medical  use  or  in  the  practice  of 
nuclear  pharmacy; 

(ii)  On  a  permit  issued  by  a 
Commission  or  Agreement  State  specific 
license  of  broad  scope  that  is  authorized 
to  permit  the  use  of  byproduct  material 
in  medical  use  or  in  the  practice  of 
nuclear  pharmacy; 

(iii)  On  a  permit  issued  by  a 
Commission  master  material  licensee 
that  is  authorized  to  permit  the  use  of 
byproduct  material  in  medical  use  or  in 
the  practice  of  nuclear  pharmacy;  or 

(iv)  By  a  commercial  nuclear 
pharmacy  that  has  been  authorized  to 
identify  authorized  nuclear  pharmacists. 

(c)  Before  it  changes  Radiation  Safety 
Officers,  except  as  provided  in 
§  35.24(c); 


(d)  Before  it  receives  byproduct 
material  in  excess  of  the  amount  or  in 
a  different  form,  or  receives  a  different 
radionuclide  than  is  authorized  on  the 
license; 

(e)  Before  it  adds  to  or  changes  the 
areas  of  use  identified  in  the  application 
or  on  the  license,  except  for  areas  of  use 
where  bvproduct  material  is  used  only 
in  accordance  with  either  §  35.100  or 
§35.200; 

(f)  Before  it  changes  the  address(es)  of 
use  identified  in  the  application  or  on 
the  license;  and 

(g)  Before  it  revises  procedures 
required  by  §§  35.610.  35.642.  35.643. 
and  35.645.  as  applicable,  where  such 
revision  reduces  radiation  safety. 

§35.14    Notifications. 

(a)  A  licensee  shall  provide  the 
Commission  a  copy  of  the  board 
certification,  the  Commission  or 
Agreement  State  license,  the  permit 
issued  bv  a  Commission  master  material 
licensee,  the  permit  issued  by  a 
Commission  or  Agreement  State 
licensee  of  broad  scope,  or  the  permit 
issued  by  a  Commission  master  material 
license  broad  scope  permittee  for  each 
individual  no  later  than  30  days  after 
the  date  that  the  licensee  permits  the 
individual  to  work  as  an  authorized 
user,  an  authorized  nuclear  pharmacist, 
or  an  authorized  medical  physicist. 
under  §  35.13  (b)(1)  through  (b)(4). 

(b)  A  licensee  shall  notif\'  the 
Commission  by  letter  no  later  than  30 
days  after: 

(1)  An  authorized  user,  an  authorized 
nuclear  pharmacist,  a  Radiation  Safety 
Officer,  or  an  authorized  medical 
phvsicist  permanently  discontinues 
performance  of  duties  under  the  license 
or  has  a  name  change; 

(2)  The  licensee's  mailing  address 
changes: 

(3)  The  licensee's  name  changes,  but 
the  name  change  does  not  constitute  a 
transfer  of  control  of  the  license  as 
described  in  §  30.34(b)  of  this  chapter; 
or     - 

(4)  The  licensee  has  added  to  or 
changed  the  areas  of  use  identified  in 
the  application  or  on  the  license  where 
bvproduct  material  is  used  in 
accordance  with  either  §  35.100  or 
§35.200. 

(c)  The  licensee  shall  mail  the 
documents  required  in  this  section  to 
the  appropriate  address  identified  in 
§30.6  of  this  chapter. 

§35.15    Exemptions  regarding  Type  A 
specific  licenses  of  broad  scope. 

A  licensee  possessing  a  Type  A 
specific  license  of  broad  scope  for 


medical  use.  issued  under  Part  33  of  this 

chapter,  is  exempt  from — 

(a)  The  provisions  of  §  35.12(d) 
regarding  the  need  to  file  an  amendment 
to  the  license  for  medical  use  of 
bvproduct  material,  as  described  in 
§'35.1000; 

(b)  The  provisions  of  §  35.13(b); 

(c)  The  provisions  of  §  35, 13(e) 
regarding  additions  to  or  changes  in  the 
areas  of  use  at  the  addresses  identified 
in  the  application  or  on  the  license; 

(d)  The  provisions  of  §  35  14(a): 

(e)  The  provisions  of  §  35.14(b)(1)  for 
an  authorized  user,  an  authorized 
nuclear  pharmacist,  or  an  authorized 
medical  physicist; 

(f)  The  provisions  of  §  35.14(b)(4) 
regarding  additions  to  or  changes  in  the 
areas  of  use  identified  in  the  application 
or  on  the  license  where  byproduct 
material  is  used  in  accordance  with 
either  §35.100  or  §35.200. 

(g)  The  provisions  of  §  35.49(a). 

§35.18    License  issuance. 

(a)  The  Commission  shall  issue  a 
license  for  the  medical  use  of  byproduct 
material  if — 

(1)  The  applicant  has  filed  NRC  Form 
313  "Application  for  Material  License" 
in  accordance  with  the  instructions  in 
§35.12: 

(2)  The  applicant  has  paid  any 
applicable  fee  as  provided  in  Part  170  of 
this  chapter: 

(3)  The  Commission  finds  the 
applicant  equipped  and  committed  to 
observe  the  safety  standards  established 
bv  the  Commission  in  this  Chapter  for 
the  protection  of  the  public  health  and 
safety;  and 

(4)  The  applicant  meets  the 
requirements  of  Part  30  of  this  chapter. 

(b)  The  Commission  shall  issue  a 
license  for  mobile  medical  service  if  the 
applicant: 

(1)  Meets  the  requirements  in 
paragraph  (a)  of  this  section:  and 

(2)  Assures  that  individuals  or  human 
research  subjects  to  whom  unsealed 
bvproduct  material  or  radiation  from 
implants  containing  bvproduct  material 
will  be  administered  may  be  released 
following  treatment  in  accordance  with. 
§35.75. 

§35.19    Specific  exemptions. 

The  Commission  may.  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant 
exemptions  from  the  regulations  in  this 
part  that  it  determines  are  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  are  otherwise  in  the  public 
interest. 
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Subpart  B — General  Administrative 
Requirements 

§  35.24    Authority  and  responsibilities  for 
the  radiation  protection  program. 

(a)  In  addition  to  the  radiation 
protection  program  requirements  of 
§  20.1 101  of  this  chapter,  a  licensee's 
management  shall  approve  in  writing — 

(1)  Requests  for  a  license  application, 
renewal,  or  amendment  before  submittal 
to  the  Commission; 

(2)  Any  individual  before  allowing 
that  individual  to  work  as  an  authorized 
user,  authorized  nuclear  pharmacist,  or 
authorized  medical  physicist:  and 

(3)  Radiation  protection  program 
changes  that  do  not  require  a  license 
amendment  and  are  permitted  under 
§35.26; 

(b)  A  licensee's  management  shall 
appoint  a  Radiation  Safety  Officer,  who 
agrees,  in  writing,  to  be  responsible  for 
implementing  the  radiation  protection 
program.  The  licensee,  through  the 
Radiation  Safety  Officer,  shall  ensure 
that  radiation  safety  activities  are  being 
performed  in  accordance  with  licensee- 
approved  procedures  and  regulatory 
requirements. 

(c)  For  up  to  60  days  each  year,  a 
licensee  may  permit  an  authorized  user 
or  an  individual  qualified  to  be  a 
Radiation  Safety  Officer,  under  §§  35.50 
and  35.59,  to  fimction  as  a  temporary 
Radiation  Safety  Officer  and  to  perform 
the  functions  of  a  Radiation  Safety 
Officer,  as  provided  in  paragraph  (g)  of 
this  section,  if  the  licensee  takes  the 
actions  required  in  paragraphs  (b),  (e), 
(g),  and  (h)  of  this  section  and  notifies 
the  Commission  in  accordance  with 

§  35.14(b). 

(d)  A  licensee  may  simultaneously 
appoint  more  than  one  temporary 
Radiation  Safety  Officer  in  accordance 
with  paragraph  (c)  of  this  section,  if 
needed  to  ensure  that  the  licensee  has 
a  temporary  Radiation  Safety  Officer 
that  satisfies  the  requirements  to  be  a 
Radiation  Safety  Officer  for  each  of  the 
different  types  of  uses  of  byproduct 
material  permitted  by  the  license. 

(e)  A  licensee  shall  establish  the 
authority,  duties,  and  responsibilities  of 
the  Radiation  Safety  Officer  in  writing. 

(f)  Licensees  that  are  authorized  for 
two  or  more  different  types  of  uses  of 
byproduct  material  under  Subparts  E,  F, 
and  H  of  this  part,  or  two  or  more  types 
of  units  under  Subpart  H  of  this  part, 
shall  establish  a  Radiation  Safety 
Committee  to  oversee  all  uses  of 
byproduct  material  permitted  by  the 
license.  The  Committee  must  include  an 
authorized  user  of  each  type  of  use 
permitted  by  the  license,  the  Radiation 
Safety  Officer,  a  representative  of  the 
nursing  service,  and  a  representative  of 


management  who  is  neither  an 
authorized  user  nor  a  Radiation  Safety 
Officer.  The  Committee  may  include 
other  members  the  licensee  considers 
appropriate. 

(g)  A  licensee  shall  provide  the 
Radiation  Safety  Officer  sufficient 
authority,  organizational  freedom,  time, 
resources,  and  management  prerogative, 
to- 
ll) Identify'  radiation  safety  problems; 

(2)  Initiate,  recommend,  or  provide 
corrective  actions; 

(3)  Stop  unsafe  operations;  and, 

(4)  Verify  implementation  of 
corrective  actions. 

(h)  A  licensee  shall  retain  a  record  of 
actions  taken  under  paragraphs  (a),  fb), 
and  (e)  of  this  section  in  accordance 
with  §35.2024. 

§  35.26    Radiation  protection  program 
changes. 

(a)  A  licensee  may  revise  its  radiation 
protection  program  without 
Commission  approval  if — 

(1)  The  revision  does  not  require  a 
license  amendment  under  §  35.13; 

(2)  The  revision  is  in  compliance  with 
the  regulations  and  the  license  ; 

(3)  The  revision  has  been  reviewed 
and  approved  by  the  Radiation  Safety 
Officer  and  licensee  management;  and 

(4)  The  affected  individuals  are 
instructed  on  the  revised  program  before 
the  changes  are  implemented. 

(b)  A  licensee  shall  retain  a  record  of 
each  change  in  accordance  with 
§35.2026. 

§  35,27    Supervision. 

(a)  A  licensee  that  permits  the  receipt, 
possession,  use,  or  transfer  of  byproduct 
material  by  an  individual  under  the 
supervision  of  an  authorized  user,  as 
allowed  by  §  35.11(b)(1),  shall— 

(1)  In  addition  to  the  requirements  in 
§  19.12  of  this  chapter,  instruct  the 
supervised  individual  in  the  licensee's 
written  radiation  protection  procedures, 
written  directive  procedures, 
regulations  of  this  chapter,  and  license 
conditions  with  respect  to  the  use  of 
byproduct  material;  and 

(2)  Require  the  supervised  individual 
to  follow  the  instructions  of  the 
supervising  authorized  user  for  medical 
uses  of  byproduct  material,  written 
radiation  protection  procedures 
established  by  the  licensee,  written 
directive  procedures,  regulations  of  this 
chapter,  and  license  conditions  with 
respect  to  the  medical  use  of  byproduct 
material. 

(b)  A  licensee  that  permits  the 
preparation  of  byproduct  material  for 
medical  use  by  an  individual  under  the 
supervision  of  an  authorized  nuclear 
pharmacist  or  physician  who  is  an 


authorized  user,  as  allowed  by 
§35.11(b}(2),  shall— 

(1)  In  addition  to  the  requirements  in 
§  19.12  of  this  chapter,  instruct  the 
supervised  individual  in  the  preparation 
of  byproduct  material  for  medical  use, 
as  appropriate  to  that  individual's 
involvement  with  byproduct  material; 
and 

(2)  Require  the  supervised  individual 
to  follow  the  instructions  of  the 
supervising  authorized  user  or 
authorized  nuclear  pharmacist  regarding 
the  preparation  of  byproduct  material 
for  medical  use,  written  radiation 
protection  procedures  established  by  the 
licensee,  the  regulations  of  this  chapter, 
and  license  conditions. 

(c)  A  licensee  that  permits  supervised 
activities  under  paragraphs  (a)  and  (b)  of 
this  section  is  responsible  for  the  acts 
and  omissions  of  the  supervised 
individual. 

§35.40    Written  directives. 

(a)  A  written  directive  must  be  dated 
and  signed  by  an  authorized  user  before 
the  administration  of  1-131  sodium 
iodide  greater  than  1.11  Megabequerels 
(MBq)  (30  microcuries  (nCi)),  any 
therapeutic  dosage  of  unsealed 
byproduct  material  or  any  therapeutic 
dose  of  radiation  from  byproduct 
material. 

(1)  If,  because  of  the  emergent  nature 
of  the  patient's  condition,  a  delay  in 
order  to  provide  a  written  directive 
would  jeopardize  the  patient's  health, 
an  oral  directive  is  acceptable.  The 
information  contained  in  the  oral 
directive  must  be  documented  as  soon 
as  possible  in  writing  in  the  patient's 
record.  A  written  directive  must  be 
prepared  within  48  hours  of  the  oral 
directive. 

(b)  The  written  directive  must  contain 
the  patient  or  human  research  subject's 
name  and  the  following  information — 

(1)  For  any  administration  of 
quantities  greater  than  1.11  MBq  (30 
jiCi)  of  sodium  iodide  1-131:  the  dosage; 

(2)  For  an  administration  of  a 
therapeutic  dosage  of  unsealed 
byproduct  material  other  than  sodium 
iodide  1-131:  the  radioactive  drug, 
dosage,  and  route  of  administration; 

(3)  For  gamma  stereotactic 
radiosurgery:  the  total  dose,  treatment 
site,  and  values  for  the  target  coordinate 
settings  per  treatment  for  each 
anatomically  distinct  treatment  site; 

(4)  For  teletherapy:  the  total  dose, 
dose  per  fraction,  number  of  fractions, 
and  treatment  site; 

(5)  For  high  dose-rate  remote 
afterloading  brachytherapy:  the 
radionuclide,  treatment  site,  dose  per 
fraction,  nimiber  of  fractions,  and  total 
dose;  or 
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(6)  For  all  other  brachytherapy. 
including  low,  medium,  and  pulsed 
dose  rate  remote  afterloaders: 

(i)  Before  implantation:  treatment  site, 
the  radionuclide,  and  dose;  and 

(ii)  After  implantation  but  before 
completion  of  the  procedure:  the 
radionuclide,  treatment  site,  number  of 
sources,  and  total  source  strength  and 
exposure  time  (or  the  total  dose). 

(c)  A  written  revision  to  an  existing 
written  directive  may  be  made  if  the 
revision  is  dated  and  signed  by  an 
authorized  user  before  the 
administration  of  the  dosage  of  unsealed 
bvproduct  material,  the  brachytherapy 
dose,  the  gamma  stereotactic 
radiosurgen,'  dose,  the  teletherapy  dose, 
or  the  next  fractional  dose. 

(1)  If,  because  of  the  patient's 
condition,  a  delay  in  order  to  provide  a 
written  revision  to  an  existing  written 
directive  would  jeopardize  the  patient's 
health,  an  oral  revision  to  an  existing 
written  directive  is  acceptable.  The  oral 
revision  must  be  documented  as  soon  as 
possible  in  the  patient's  record.  A 
revised  written  directive  must  be  signed 
by  the  authorized  user  within  48  hours 
of  the  oral  revision. 

(d)  The  licensee  shall  retain  a  copy  of 
the  written  directive  in  accordance  with 
§35.2040. 

§  35.41     Procedures  for  administrations 
requiring  a  written  directive. 

(a)  For  any  administration  requiring  a 
written  directive,  the  licensee  shall 
develop,  implement,  and  maintain 
written  procedures  to  provide  high 
confidence  that: 

(1)  The  patient's  or  human  research 
subject's  identity  is  verified  before  each 
administration;  and 

(2)  Each  administration  is  in 
accordance  with  the  written  directive. 

(b)  At  a  minimum,  the  procedures 
required  by  paragraph  (a)  of  this  section 
must  address  the  following  items  that 
are  applicable  to  the  licensee's  use  of 
byproduct  material — 

(1)  Verif\'ing  the  identity  of  the 
patient  or  human  research  subject; 

(2)  Verif\'ing  that  the  administration  is 
in  accordance  with  the  treatment  plan, 
if  applicable,  and  the  written  directive; 

(3)  Checking  both  manual  and 
computer-generated  dose  calculations; 
and 

(4)  Verifying  that  any  computer- 
generated  dose  calculations  are  correctly 
transferred  into  the  consoles  of 
therapeutic  medical  units  authorized  by 
§35.600. 

(c)  A  licensee  shall  retain  a  copy  of 
the  procedures  required  under 
paragraph  (a)  in  accordance  with 
§35.2041. 


§  35.49    Suppliers  for  sealed  sources  or 
devices  for  medical  use. 

For  medical  use.  a  licensee  may  only 
use — 

(a)  Sealed  sources  or  devices 
manufactured,  labeled,  packaged,  and 
distributed  in  accordance  with  a  license 
issued  under  10  CFR  Part  30  and  10  CFR 
32.74  of  this  chapter  or  equivalent 
reouirements  of  an  Agreement  State; 

(b)  Sealed  sources  or  devices 
noncommercially  transferred  from  a  Part 
35  licensee;  or 

(c)  Teletherapy  sources  manufactured 
and  distributed  in  accordance  with  a 
license  issued  under  10  CFR  Part  30  or 
the  equivalent  requirements  of  an 
Agreement  State. 

§  35.50    Training  for  Radiation  Safety 
Officer. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  an  individual 
fulfilling  the  responsibilities  of  the 
Radiation  Safety  Officer  as  provided  in 
§  35.24  to  be  an  individual  who — 

(a)  Is  certified  by  a  specialty  board 
whose  certification  process  includes  all 
of  the  requirements  in  paragraph  (b)  of 
this  section  and  whose  certification  has 
been  recognized  by  the  Commission  or 
an  Agreement  State;  or 

(b)Il)  Has  completed  a  structured 
educational  program  consisting  of  both: 

(i)  200  hours  of  didactic  training  in 
the  following  areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Radiation  biology;  and 

(E)  Radiation  dosimetry:  and 

(ii)  One  year  of  full-time  radiation 
safetv  experience  under  the  supervision 
of  the  individual  identified  as  the 
Radiation  Safety  Officer  on  a 
Commission  or  Agreement  State  license 
or  permit  issued  by  a  Commission 
master  material  licensee  that  authorizes 
similar  type(s)  of  use(s)  of  byproduct 
material  involving  the  following— 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys; 

(B)  Using  and  performing  checks  for 
proper  operation  of  instruments  used  to 
determine  the  activity  of  dosages, 
survey  meters,  and  instruments  used  to 
measure  radionuclides; 

(C)  Securing  and  controlling 
byproduct  material; 

(D)  Using  administrative  controls  to 
avoid  mistakes  in  the  administration  of 
bvproduct  material; 

'  [E]  Using  procedures  to  prevent  or 
minimize  radioactive  contamination 
and  using  proper  decontamination 
procedures; 

(F)  Using  emergency  procedures  to 
control  byproduct  material:  and 


(G)  Disposing  of  byproduct  material; 
and 

(2)  Has  obtained  written  certification, 
signed  bv  a  preceptor  Radiation  Safety 
Officer,  that  the  individual  has 
satisfactorily  completed  the 
requirements  in  paragraph  (b)(1)  of  this 
section  and  has  achieved  a  level  of 
radiation  safety  knowledge  sufficient  to 
function  independently  as  a  Radiation 
Safety  Officer  for  a  medical  use  licensee; 
or 

(c)  Is  an  authorized  user,  authorized 
medical  physicist,  or  authorized  nuclear 
pharmacist  identified  on  the  licensees 
license  and  has  experience  with  the 
radiation  safety  aspects  of  similar  types 
of  use  of  byproduct  material  for  which 
the  individual  has  Radiation  Safety 
Officer  responsibilities 

§  35.51    Training  for  an  authorized  medical 
physicist. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  the  authorized 
medical  physicist  to  be  an  mdividual 
who — 

(a)  Is  certified  by  a  specialty  board 
whose  certification  process  includes  all 
of  the  training  and  experience 
requirements  in  paragraph  (b)  of  this 
section  and  whose  certification  has  been 
recognized  by  the  Commission  or  an 
Agreement  State;  or 

(b)(1)  Holds  a  master's  or  doctor's 
degree  in  physics,  biophysics, 
radiological  physics,  medical  physics, 
or  health  physics  and  has  completed  1 
vear  of  full-time  training  in  therapeutic 
radiological  physics  and  an  additional 
vear  of  full-time  work  experience  under 
the  super\'ision  of  an  individual  who 
meets  the  requirements  for  an 
authorized  medical  physicist  at  a 
medical  institution  that  mcludes  the 
tasks  listed  in  §§35.67.  35.433.  35.632. 
35.633,  35.635.  35.642.  35.643.  35,645. 
and  35.652.  as  applicable;  and 

(2)  Has  obtained  written  certification 
that  the  individual  has  satisfactorily 
completed  the  requirements  in 
paragraph  (b)(1)  of  this  section  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  authorized  medical  physicist  for  each 
tvpe  of  therapeutic  medical  unit  for 
which  the  individual  is  requesting 
authorized  medical  physicist  status.  The 
written  certification  must  be  signed  by 
a  preceptor  authorized  medical 
phvsicist  who  meets  the  requirements  in 
§  35.51  or  equivalent  Agreement  State 
requirements  for  an  authorized  medical 
physicist  for  each  type  of  therapeutic 
medical  unit  for  which  the  individual  is 
requesting  authorized  medical  physicist 
status, 
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f  35.55    Training  for  an  authorized  nuclear 
pharmacist. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
nuclear  pharmacist  to  be  a  pharmacist 
who — 

(a)  Is  certified  as  a  nuclear  pharmacist 
by  a  specialty  board  whose  certification 
process  includes  all  of  the  requirements 
in  paragraph  (b)  of  this  section  and 
whose  certification  has  been  recognized 
by  the  Commission  or  an  Agreement 
State;  or 

(b)(1)  Has  completed  700  hours  in  a 
structured  educational  program 
consisting  of  both: 

(i)  Didactic  training  in  the  following 
areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  Supervised  practical  experience  in 
a  nuclear  pharmacy  involving — 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys: 

(B)  Using  and  performing  checks  for 
proper  operation  of  instruments  used  to 
determine  the  activity  of  dosages, 
siu^'ey  meters,  and,  if  appropriate, 
instruments  used  to  measure  alpha-  or 
beta-emitting  radionuclides; 

(C)  Calculating,  assaying,  and  safely 
preparing  dosages  for  patients  or  human 
research  subjects; 

(D)  Using  administrative  controls  to 
avoid  medical  events  in  the 
administration  of  byproduct  material; 
and 

(E)  Using  procedures  to  prevent  or 
minimize  radioactive  contamination 
and  using  proper  decontamination 
procedures;  and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized 
nuclear  pharmacist,  that  the  individual 
has  satisfactorily  completed  the 
requirements  in  paragraph  (b)(1)  of  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  authorized  nuclear 
pharmacist. 

§35.57    Training  for  experienced  Radiation 
Safety  Officer,  teletherapy  or  medical 
physicist,  authorized  user,  and  nuclear 
pharmacist 

(a)  An  individual  identified  as  a 
Radiation  Safety  Officer,  a  teletherapy 
or  medical  physicist,  or  a  nuclear 
pharmacist  on  a  Commission  or 
Agreement  State  license  or  a  permit 
issued  by  a  Commission  or  Agreement 
State  broad  scope  licensee  or  master 
material  license  permit  or  by  a  master 


material  license  permittee  of  broad 
scope  before  October  24,  2002  need  not 
comply  with  the  training  requirements 
of  §§35.50,  35.51,  or  35.55,  respectively. 
(b)  Physicians,  dentists,  or  podiatrists 
identified  as  authorized  users  for  the 
medical  use  of  byproduct  material  on  a 
license  issued  by  the  Commission  or 
Agreement  State,  a  permit  issued  by  a 
Commission  master  material  licensee,  a 
permit  issued  by  a  Commission  or 
Agreement  State  broad  scope  licensee, 
or  a  permit  issued  by  a  Commission 
master  material  license  broad  scope 
permittee  before  October  24,  2002  who 
perform  only  those  medical  uses  for 
which  they  were  authorized  on  that  date 
need  not  comply  with  the  training 
requirements  of  Subparts  D-H  of  this 
part. 

§  35.59    Recentness  of  training. 

The  training  and  experience  specified 
in  Subparts  B,  D,  E,  F,  G,  H,  and  J  of  this 
part  must  have  been  obtained  within  the 
7  years  preceding  the  date  of  application 
or  the  individual  must  have  had  related 
continuing  education  and  experience 
since  the  required  training  and 
experience  was  completed. 

Subpart  C — General  Technical 
Requirements 

§  35.60  Possession,  use,  and  calibration  of 
Instruments  used  to  measure  the  activity  of 
unsealed  byproduct  material. 

(a)  For  direct  measurements 
performed  in  accordance  with  §  35.63,  a 
licensee  shall  possess  and  use 
instrumentation  to  measure  the  activity 
of  unsealed  byproduct  material  before  it 
is  administered  to  each  patient  or 
human  research  subject. 

(b)  A  licensee  shall  calibrate  the 
instrumentation  required  in  paragraph 
(a)  of  this  section  in  accordance  with 
nationally  recognized  standards  or  the 
manufacturer's  instructions. 

(c)  A  licensee  shall  retain  a  record  of 
each  instrument  calibration  required  by 
this  section  in  accordance  with 
§35.2060. 

§  35.61    Calibration  of  survey  instruments. 

(a)  A  licensee  shall  calibrate  the 
survey  instruments  used  to  show 
compliance  with  this  part  and  10  CFR 
Part  20  before  first  use,  annually,  and 
following  a  repair  that  affects  the 
calibration.  A  licensee  shall — 

(1)  Calibrate  all  scales  with  readings 
up  to  10  mSv  (1000  mrem)  per  hour 
with  a  radiation  source; 

(2)  Calibrate  two  separated  readings 
on  each  scale  or  decade  that  will  be 
used  to  show  compliance;  and 

(3)  Conspicuously  note  on  the 
instrument  the  date  of  calibration. 


(b)  A  licensee  may  not  use  survey 
instruments  if  the  difference  between 
the  indicated  exposure  rate  and  the 
calculated  exposure  rate  is  more  than  20 
percent. 

(c)  A  licensee  shall  retain  a  record  of 
each  survey  instrument  calibration  in 
accordance  with  §  35.2061. 

§  35.63    Determination  of  dosages  of 
unsealed  byproduct  material  for  medical 
use. 

(a)  A  licensee  shall  determine  and 
record  the  activity  of  each  dosage  before 
medical  use. 

(b)  For  a  unit  dosage,  this 
determination  must  be  made  by — 

(1)  Direct  measurement  of 
radioactivity;  or 

(2)  A  decay  correction,  based  on  the 
activity  or  activity  concentration 
determined  by — 

(i)  A  manutactiuer  or  preparer 
licensed  under  §  32.72  of  this  chapter  or 
equivalent  Agreement  State 
requirements;  or 

(ii)  An  NRC  or  Agreement  State 
licensee  for  use  in  research  in 
accordance  with  a  Radioactive  Drug 
Research  Committee-approved  protocol 
or  an  Investigational  New  Drug  (IND) 
protocol  accepted  by  FDA. 

(c)  For  other  than  unit  dosages,  this 
determination  must  be  made  by — 

(1)  Direct  measurement  of 
radioactivity; 

(2)  Combination  of  measurement  of 
radioactivity  and  mathematical 
calculations;  or 

(3)  Combination  of  volumetric 
measurements  and  mathematical 
calculations,  based  on  the  measurement 
made  by  a  manufactiuer  or  preparer 
licensed  under  §  32.72  of  this  chapter  or 
equivalent  Agreement  State 
tequirements. 

(d)  Unless  otherwise  directed  by  the 
authorized  user,  a  licensee  may  not  use 
a  dosage  if  the  dosage  does  not  fall 
within  the  prescribed  dosage  range  or  if 
the  dosage  differs  from  the  prescribed 
dosage  by  more  than  20  percent. 

(e)  A  licensee  shall  retain  a  record  of 
the  dosage  determination  required  by 
this  section  in  accordance  with 
§35.2063. 

§  35.65    Authorization  for  calibration, 
transmission,  and  reference  sources. 

Any  person  authorized  by  §  35.11  for 
medical  use  of  byproduct  material  may 
receive,  possess,  and  use  any  of  the 
following  byproduct  material  for  check, 
calibration,  transmission,  and  reference 
use. 

(a)  Sealed  sources,  not  exceeding  1.11 
GBq  (30  mCi)  each,  manufactured  and 
distributed  by  a  person  licensed  under 
§  32.74  of  this  chapter  or  equivalent 
Agreement  State  regulations. 
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(b)  Sealed  sources,  not  exceeding  1.11 
GBq  (30  mCi)  each,  redistributed  by  a 
licensee  authorized  to  redistribute  the 
sealed  sources  manufactured  and 
distributed  by  a  person  licensed  under 
§  32.74  of  this  chapter,  providing  the 
redistributed  sealed  sources  are  in  the 
original  packaging  and  shielding  and  are 
accompanied  by  the  manufacturer's 
approved  instructions. 

(c)  Any  byproduct  material  with  a 
half-life  not  longer  than  120  days  in 
individual  amounts  not  to  exceed  0.56 
GBq  (15  mCi). 

(d)  Any  byproduct  material  with  a 
half-life  longer  than  120  days  in 
individual  amounts  not  to  exceed  the 
smaller  of  7.4  MBq  (200  nCi)  or  1000 
times  the  quantities  in  Appendix  B  of 
Part  30  of  this  chapter. 

(e)  Technetium-99m  in  amounts  as 
needed. 

§  35.67    Requirements  for  possession  of 
sealed  sources  and  brachytherapy  sources. 

(a)  A  licensee  in  possession  of  any 
sealed  source  or  brachytherapy  source 
shall  follow  the  radiation  safety  and 
handling  instructions  supplied  by  the 
manufacturer. 

(b)  A  licensee  in  possession  of  a 
sealed  source  shall — 

(1)  Test  the  source  for  leakage  before 
its  first  use  unless  the  licensee  has  a 
certificate  from  the  supplier  indicating 
that  the  source  was  tested  within.  6 
months  before  transfer  to  the  licensee; 
and 

(2)  Test  the  source  for  leakage  at 
intervals  not  to  exceed  6  months  or  at 
other  intervals  approved  by  the 
Commission  or  an  Agreement  State  in 
the  Sealed  Source  and  Device  Registry. 

(c)  To  satisfy  the  leak  test 
requirements  of  this  section,  the 
licensee  shall  measure  the  sample  so 
that  the  leak  test  can  detect  the  presence 
of  185  Bq  (0.005  nCi)  of  radioactive 
material  in  the  sample. 

(d)  A  licensee  shall  retain  leak  test 
records  in  accordance  with  §  35.2067(a). 

(e)  If  the  leak  test  reveals  the  presence 
of  185  Bq  (0.005  nCi)  or  more  of 
removable  contamination,  the  licensee 
shall— 

(1)  Immediately  withdraw  the  sealed 
source  from  use  and  store,  dispose,  or 
cause  it  to  be  repaired  in  accordeince 
with  the  requirements  in  parts  20  and 
30  of  this  chapter;  and 

(2)  File  a  report  within  5  days  of  the 
leak  test  in  accordance  with  §  35.3067. 

(f)  A  licensee  need  not  perform  a  leak 
test  on  the  following  sources: 

(1)  Sources  containing  only  byproduct 
material  vrith  a  half-life  of  less  than  30 
days; 

(2)  Sources  containing  only  byproduct 
material  as  a  gas; 


(3)  Sources  containing  3.7  MBq  (100 
HCi)  or  less  of  beta  or  gamma-emitting 
material  or  0.37  MBq  (10  nCi)  or  less  of 
alpha-emitting  material: 

(4)  Seeds  of  iridium-192  encased  in 
nylon  ribbon:  and 

(5)  Sources  stored  and  not  being  used. 
However,  the  licensee  shall  test  each 
such  source  for  leakage  before  any  use 
or  transfer  unless  it  has  been  leak  tested 
within  6  months  before  the  date  of  use 
or  transfer. 

(g)  A  licensee  in  possession  of  sealed 
sources  or  brachytherapy  sources, 
except  for  gamma  stereotactic 
radiosurgery  sources,  shall  conduct  a 
semi-annual  physical  inventory  of  all 
such  sources  in  its  possession.  The 
licensee  shall  retain  each  inventory 
record  in  accordance  with  §  35.2067(b). 

§  35.69    Labeling  of  vials  and  syringes. 

Each  svringe  and  vial  that  contains 
unsealed  byproduct  material  must  be 
labeled  to  identify  the  radioactive  drug. 
Each  syringe  shield  and  vial  shield  must 
also  be  labeled  unless  the  label  on  the 
syringe  or  vial  is  visible  when  shielded 

§  35.70    Surveys  of  ambient  radiation 
exposure  rate. 

(a)  In  addition  to  the  sur\'eys  required 
by  Part  20  of  this  chapter,  a  licensee 
shall  sur\'ey  with  a  radiation  detection 
survey  instrument  at  the  end  of  each 
day  of  use.  A  licensee  shall  survey  all 
areas  where  unsealed  byproduct 
material  requiring  a  written  directive 
was  prepared  for  use  or  administered. 

(b)  A  licensee  does  not  need  to 
perform  the  surveys  required  by 
paragraph  (a)  of  this  section  in  an  area(s) 
where  patients  or  human  research 
subjects  are  confined  when  they  cannot 
be  released  under  §  35.75. 

(c)  A  licensee  shall  retain  a  record  of 
each  survev  in  accordance  with 
§35.2070.' 

§  35.75    Release  of  Individuals  containing 
unsealed  byproduct  material  or  implants 
containing  byproduct  material. 

(a)  A  licensee  may  authorize  the 
release  from  its  control  of  any 
individual  who  has  been  administered 
unsealed  byproduct  material  or 
implants  containing  byproduct  material 
if  the  total  effective  dose  equivalent  to 
any  other  individual  from  exposure  to 
the  released  individual  is  not  likely  to 
exceed  5  mSv  (0.5  rem). ' 

(b)  A  licensee  shall  provide  the 
released  individual,  or  the  individual's 
parent  or  guardian,  with  instructions. 


'  NUREG-1556.  Vol.  9  (draft).  ■Consolidated 
Guidance  About  Materials  Licenses:  Program- 
Specific  Guidance  About  Medical  Licenses.  ' 
describes  methods  for  calculating  doses  to  other 
individuals  and  contains  tables  of  activities  not 
likely  to  cause  doses  exceeding  5  mSv  (0.5  rem). 


including  written  instructions,  on 
actions  recommended  to  maintain  doses 
to  other  individuals  as  low  as  is 
reasonably  achievable  if  the  total 
effective  dose  equivalent  to  any  other 
individual  is  likely  to  exceed  1  mSv  (0.1 
rem).  If  the  total  effective  dose 
equivalent  to  a  nursing  infant  or  child 
could  exceed  1  mSv  (0.1  rem)  assuming 
there  were  no  interruption  of  breast- 
feeding, the  instructions  must  also 
include — 

(1)  Guidance  on  the  interruption  or 
discontinuation  of  breast-feeding:  and 

(2)  Information  on  the  potential 
consequences,  if  any.  of  failure  to  follow 
the  guidance. 

(c)  A  licensee  shall  maintain  a  record 
of  the  basis  for  authorizing  the  release 
of  an  individual  in  accordance  with 

§  35.2075(a). 

(d)  The  licensee  shall  maintain  a 
record  of  instructions  provided  to  a 
breast-feeding  female  in  accordance 
with§35.2075(b}, 

§  35.80    Provision  of  mobile  medical 
service. 

(a)  A  licensee  providing  mobile 
medical  service  shall — 

(1)  Obtain  a  letter  signed  by  the 
management  of  each  client  for  which 
services  are  rendered  that  permits  the 
use  of  bvproduct  material  at  the  client's 
address  and  clearly  delineates  the 
authority  and  responsibility  of  the 
licensee  and  the  client; 

(2)  Check  instruments  used  to 
measure  the  activity  of  unsealed 
bvproduct  material  for  proper  function 
before  medical  use  at  each  client's 
address  or  on  each  day  of  use. 
whichever  is  more  frequent.  At  a 
minimum,  the  check  for  proper  function 
required  by  this  paragraph  must  include 
a  constancy  check: 

(3)  Check  sur\'ey  instruments  for 
proper  operation  with  a  dedicated  check 
source  before  use  at  each  client's 
address:  and 

(4)  Before  leaving  a  client's  address, 
survey  all  areas  of  use  to  ensure 
compliance  with  the  requirements  in 
Pari  20  of  this  chapter. 

(b)  A  mobile  medical  ser\-ice  may  not 
have  byproduct  material  delivered  from 
the  manufacturer  or  the  distributor  to 
the  client  unless  the  client  has  a  license 
allowing  possession  of  the  byproduct 
material.  Byproduct  material  delivered 
to  the  client  must  be  received  and 
handled  in  conformance  with  the 
client's  license. 

(c)  A  licensee  providing  mobile 
medical  services  shall  retain  the  letter 
required  in  paragraph  (a)(1)  and  the 
record  of  each  survey  required  in 
paragraph  (a)(4)  of  this  section  in 
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accordance  with  §  35.2080(a)  and  (b). 
respectively. 

§  35.92    Decay-in-storage. 

(a)  A  licensee  may  hold  byproduct 
material  with  a  physical  half-life  of  less 
than  120  days  for  decay-in-storage 
before  disposal  without  regard  to  its 
radioactivity  if  it — 

(1)  Monitors  byproduct  material  at  the 
surface  before  disposal  and  determines 
that  its  radioactivity  cannot  be 
distinguished  from  the  background 
radiation  level  with  an  appropriate 
radiation  detection  survey  meter  set  on 
its  most  sensitive  scale  and  with  no 
interposed  shielding:  and 

(2)  Removes  or  obliterates  all 
radiation  labels,  except  for  radiation 
labels  on  materials  that  are  within 
containers  and  that  will  be  managed  as 
biomedical  waste  after  they  have  been 
released  from  the  licensee. 

(b)  A  licensee  shall  retain  a  record  of 
each  disposal  permitted  under 
paragraph  (a)  of  this  section  in 
accordance  with  §  35.2092. 

Subpart  D— Unsealed  Byproduct 
Material— Written  Directive  Not 
Required 

§35.100    Use  of  unsealed  byproduct 
material  for  uptake,  dilution,  and  excretion 
studies  for  which  a  written  directive  is  not 
required. 

Except  for  quantities  that  require  a 
written  directive  under  §  35.40(b),  a 
licensee  may  use  any  unsealed 
byproduct  material  prepared  for  medical 
use  for  uptake,  dilution,  or  excretion 
studies  that  is — 

(a)  Obtained  from  a  manufacturer  or 
preparer  licensed  under  §  32.72  of  this 
chapter  or  equivalent  Agreement  State 
requirements:  or 

(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §§  35.290  or 
35.390,  or  an  individual  under  the 
supervision  of  either  as  specified  in 
§35.27:  or 

(c)  Obtained  from  and  prepared  by  an 
NRC  or  Agreement  State  licensee  for  use 
in  research  in  accordance  with  a 
Radioactive  Drug  Research  Committee- 
approved  protocol  or  an  Investigational 
New  Drug  (IND)  protocol  accepted  bv 
FDA;  or 

(d)  Prepared  by  the  licensee  for  use  in 
research  in  accordance  with  a 
Radioactive  Drug  Research  Committee- 
approved  application  or  an 
Iiivestigational  New  Drug  (IND)  protocol 
accepted  by  FDA. 


§35.190    Training  for  uptalte,  dilution,  and 
excretion  studies. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  an  authorized  user 
of  unsealed  byproduct  material  for  the 
uses  authorized  under  §  35.100  to  be  a 
physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (c)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Commission  or  an  Agreement  State;  or 

(b)  Is  an  authorized  user  under 
§§  35.290  or  35.390  or  equivalent 
Agreement  State  requirements:  or 

(c)(1)  Has  completed  60  hours  of 
training  and  experience  in  basic 
radionuclide  handling  techniques 
applicable  to  the  medical  use  of 
unsealed  byproduct  material  for  uptake, 
dilution,  and  excretion  studies.  The 
training  and  experience  must  include — 

(i)  Classroom  and  laboratory  training 
in  the  following  areas — 

(A)  Radiation  physics  and 
instrumentation: 

(B)  Radiation  protection: 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use:  and 

(E)  Radiation  biolog\':  and 

(ii)  Work  experience,  under  the 
supervision  of  an  authorized  user  who 
meets  the  requirements  in  §  35.190, 
§  35.290.  or  §  35.390  or  equivalent 
Agreement  State  requirements, 
involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys: 

(B)  Calibrating  instruments  used  to 
determine  the  activity  of  dosages  and 
performing  checks  for  proper  operation 
of  survey  meters: 

(C)  Calculating,  measuring,  and  safely 
preparing  patient  or  human  research 
subject  dosages: 

(D)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  unsealed  byproduct  material; 

(E)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures:  and 

(F)  Administering  dosages  of 
radioactive  drugs  to  patients  or  human 
research  subjects:  and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user 
who  meets  the  requirements  in 
§§  35.190,  35.290,  or  35.390  or 
equivalent  Agreement  State 
requirements,  that  the  individual  has 
satisfactorily  completed  the 
requirements  in  paragraph  (c)(1)  of  this 
section  and  has  achieved  a  level  of 


competency  sufficient  to  function 
independently  as  an  authorized  user  for 
the  medical  uses  authorized  under 
§35.100. 

§  35.200    Use  of  unsealed  byproduct 
material  for  imaging  and  localization 
studies  for  which  a  written  directive  is  not 
required. 

Except  for  quantities  that  require  a 
written  directive  under  §  35.40(b),  a 
licensee  may  use  any  unsealed 
byproduct  material  prepared  for  medical 
use  for  imaging  and  localization  studies 
that  is — 

(a)  Obtained  from  a  manufacturer  or 
preparer  licensed  under  §  32.72  of  this 
chapter  or  equivalent  Agreement  State 
requirements:  or 

(d)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §§  35.290  or 
35.390,  or  an  individual  under  the 
supervision  of  either  as  specified  in 
§35.27: 

(c)  Obtained  from  and  prepared  by  an 
NRC  or  Agreement  State  licensee  for  use 
in  research  in  accordance  with  a 
Radioactive  Drug  Research  Committee- 
approved  protocol  or  an  Investigational 
New  Drug  (IND)  protocol  accepted  by 
FDA:  or 

(d)  Prepared  by  the  licensee  for  use  in 
research  in  accordance  with  a 
Radioactive  Drug  Research  Committee- 
approved  application  or  an 
Investigational  New  Drug  (IND)  protocol 
accepted  by  FDA. 

§  35.204    Permissible  molybdenum-99 
concentration. 

(a)  A  licensee  may  not  administer  to 
humans  a  radiopharmaceutical  that 
contains  more  than  0.15  kilobecquerel 
of  molybdenum-99  per  megabecquerel 
of  technetium-99m  (0.15  microcurie  of 
molybdenum-99  per  millicurie  of 
technetium-99m) . 

(b)  A  licensee  that  uses  molybdenum- 
99/technetium-99m  generators  for 
preparing  a  technetium-99m 
radiopharmaceutical  shall  measure  the 
molybdenum-99  concentration  of  the 
first  eluate  after  receipt  of  a  generator  to 
demonstrate  compliance  with  paragraph 
(a)  of  this  section. 

(c)  If  a  licensee  is  required  to  measure 
the  molybdenum-99  concentration,  the 
licensee  shall  retain  a  record  of  each 
measurement  in  accordance  with 
§35.2204. 

§  35.290    Training  for  imaging  and 
localization  studies. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  an  authorized  user 
of  unsealed  byproduct  material  for  the 
uses  authorized  under  §  35,200  to  be  a 
physician  who — 
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(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (c)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Commission  or  an  Agreement  State:  or 

[b)  Is  an  authorized  user  under 

§  35.390  or  equivalent  Agreement  State 
requirements:  or 

(c)(1)  Has  completed  700  hours  of 
training  and  experience  in  basic 
radionuclide  handling  techniques 
applicable  to  the  medical  use  of 
unsealed  byproduct  material  for  imaging 
and  localization  studies.  The  training 
and  experience  must  include,  at  a 
minimum, — 

(i)  Classroom  and  laboratory  training 
in  the  following  areas — 

(A)  Radiation  physics  and 
instrumentation: 

(B)  Radiation  protection: 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity: 

(D)  Chemistry  of  byproduct  material 
for  medical  use; 

(E)  Radiation  biology:  and 

(ii)  Work  experience,  under  the 
supervision  of  an  authorized  user,  who 
meets  the  requirements  in  §§  35.290  or 
35.390  or  equivalent  Agreement  State 
requirements,  involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
survevs: 

(B)  Calibrating  instruments  used  to 
determine  the  activity  of  dosages  and 
performing  checks  for  proper  operation 
of  survey  meters: 

(C)  Calculating,  measuring,  and  safely 
preparing  patient  or  human  research 
subject  dosages: 

(D)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  unsealed  byproduct  material: 

(E)  Using  procedures  to  safely  contain 
spilled  radioactive  material  and  using 
proper  decontamination  procedures: 

(F)  Administering  dosages  of 
radioactive  drugs  to  patients  or  human 
research  subjects:  and 

(G)  Eluting  generator  systems 
appropriate  for  preparation  of 
radioactive  drugs  for  imaging  and 
localization  studies,  measuring  and 
testing  the  eluate  for  radionuclidic 
purity,  and  processing  the  eluate  with 
reagent  kits  to  prepare  labeled 
radioactive  drugs:  and 

(2)  Has  obtained  wTitten  certification, 
signed  by  a  preceptor  authorized  user 
who  meets  the  requirements  in 
§§  35.290  or  35.390  or  equivalent 
Agreement  State  requirements,  that  the 
individual  has  satisfactorily  completed 
the  requirements  in  paragraph  (c)(1)  of 
this  section  and  has  achieved  a  level  of 
competency  sufficient  to  function 


independently  as  an  authorized  user  for 
the  medical  uses  authorized  under 
§§35.100  and  35.200. 

Subpart  E— Unsealed  Byproduct 
Material— Written  Directive  Required 

§35.300    Use  of  unsealed  byproduct 
material  for  which  a  written  directive  is 
required. 

A  licensee  may  use  any  unsealed 
byproduct  material  prepared  for  medical 
use  and  for  which  a  wTitten  directive  is 
required  that  is — 

(a)  Obtained  from  a  manufacturer  or 
preparer  licensed  under  §  32.72  of  this 
chapter  or  equivalent  Agreement  State 
requirements;  or 

(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §§  35.290  or 
35.390,  or  an  individual  under  the 
supervision  of  either  as  specified  in 
§35.27;  or 

(c)  Obtained  from  and  prepared  by  an 
NRC  or  Agreement  State  licensee  for  use 
in  research  in  accordance  with  an 
Investigational  New  Drug  (IND)  protocol 
accepted  bv  FDA:  or 

(d)  Prepared  by  the  licensee  for  use  in 
research  in  accordance  with  an 
Investigational  New  Drug  (IND)  protocol 
accepted  by  FDA. 

§35.310    Safety  instruction. 

In  addition  to  the  requirements  of 
§19.12  of  this  chapter. 

(a)  A  licensee  shall  provide  radiation 
safety  instruction,  initially  and  at  least 
annually,  to  personnel  caring  for 
patients  or  human  research  subjects 
who  cannot  be  released  under  §  35.75. 
To  satisf\'  this  requirement,  the 
instruction  must  be  commensurate  with 
the  duties  of  the  personnel  and 
include — 

(1)  Patient  or  human  research  subject 

control; 

(2)  Visitor  control,  including — 

(i)  Routine  visitation  to  hospitalized 
individuals  in  accordance  with 
§  20.1301(a)(1)  of  this  chapter;  and 

(ii)  Visitation  authorized  in 
accordance  with  §  20.1301(c)  of  this 
chapter: 

(3)  Contamination  control: 

(4)  Waste  control:  and 

(5)  Notification  of  the  Radiation 
Safety  Officer,  or  his  or  her  designee, 
and  the  authorized  user  if  the  patient  or 
the  human  research  subject  has  a 
medical  emergency  or  dies. 

(b)  A  licensee  shall  retain  a  record  of 
individuals  receiving  instruction  in 
accordance  with  §  35.2310. 

§35.315    Safety  precautions. 

(a)  For  each  patient  or  human 
research  subject  who  caimot  be  released 
under  §  35.75,  a  licensee  shall — 


(1)  Quarter  the  patient  or  the  human 
research  subject  either  in — 

(i)  A  private  room  with  a  private 
sanitarv'  facility;  or 

(ii)  A  room,  with  a  private  sanitary 
facility,  with  another  individual  who 
also  has  received  therapy  with  unsealed 
byproduct  material  and  who  also  cannot 
be  released  under  §  35.75; 

(2)  Visibly  post  the  patient's  or  the 
human  research  subject's  room  with  a 

"Radioactive  Materials"  sign. 

(3)  Note  on  the  door  or  in  the  patient's 
or  human  research  subject's  chart  where 
and  how  long  visitors  may  stav  in  the 
patients  or  the  human  research 
subject's  room:  and 

(4)  Either  monitor  material  and  items 
removed  from  the  patient's  or  the 
human  research  subject's  room  to 
determine  that  their  radioactivitv  cannot 
be  distinguished  from  the  natural 
background  radiation  level  with  a 
radiation  detection  suney  instrument 
set  on  its  most  sensitive  scale  and  with 
no  interposed  shielding,  or  handle  the 
material  and  items  as  radioactive  waste. 

(b)  A  licensee  shall  notify  the 
Radiation  Safety  Officer,  or  his  or  her 
designee,  and  the  authorized  user  as 
soon  as  possible  if  the  patient  or  human 
research  subject  has  a  medical 
emergency  or  dies. 

§  35.390  Training  for  use  of  unsealed 
byproduct  material  for  which  a  written 
directive  is  required. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  an  authorized  user 
of  unsealed  byproduct  material  for  the 
uses  authorized  under  §  35.300  to  be  a 
physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Commission  or  an  .Agreement  State;  or 
(b)(1)  Has  completed  700  hours  of 
training  and  experience  in  basic 
radionuclide  handling  techniques 
applicable  to  the  medical  use  of 
unsealed  byproduct  material  requiring  a 
written  directive.  The  training  and 
experience  must  include — 

(i)  Classroom  and  laboratory-  training 
in  the  following  areas— 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology:  and 
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(ii)  Work  experience,  under  the 
supervision  of  an  authorized  user  who 
meets  the  requirements  in  §  35.390(a), 
§  35.390(b].  or  equivalent  Agreement 
State  requirements.  A  supervising 
authorized  user,  who  meets  the 
requirements  in  §  35.390(b).  must  have 
experience  in  administering  dosages  in 
the  same  dosage  category  or  categories 
(i.e.,  §35.390(b)(l)(ii)(GJ(l).  (2),  (3).  or 
[4]]  as  the  individual  requesting 
authorized  user  status.  The  work 
experience  must  involve — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys; 

(B)  Calibrating  instruments  used  to 
determine  the  activity  of  dosages,  and 
performing  checks  for  proper  operation 
of  survey  meters; 

(C)  Calculating,  measuring,  and  safely 
preparing  patient  or  human  research 
subject  dosages; 

(D)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  unsealed  byproduct  material; 

(E)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures; 

(F)  Eluting  generator  systems. 
measuring  and  testing  the  eluate  for 
radionuclidic  purity,  and  processing  the 
eluate  with  reagent  kits  to  prepare 
labeled  radioactive  drugs;  and 

(G)  Administering  dosages  of 
radioactive  drugs  to  patients  or  human 
research  subjects  involving  a  minimum 
of  three  cases  in  each  of  the  following 
categories  for  which  the  individual  is 
requesting  authorized  user  status — 

(1)  Oral  administration  of  less  than  or 
equal  to  1.22  Gigabecquerels  (33 
millicuries)  of  sodium  iodide  1-131; 

[2]  Oral  administration  of  greater  than 
1.22  Gigabecquerels  (33  millicuries)  of 
sodium  iodide  1-131  -; 

[3]  Parenteral  administration  of  any 
beta  emitter  or  a  photon-emitting 
radionuclide  with  a  photon  energy  less 
than  150  keV;  and/or 

[4]  Parenteral  administration  of  any 
other  radionuclide;  and 

(2)  Has  obtained  written  certification 
that  the  individual  has  satisfactorily 
completed  the  requirements  in 
paragraph  (b)(1)  of  this  section  and  has 
achieved  a  level  of  competency 
sufficient  to  function  independently  as 
an  authorized  user  for  the  medical  uses 
authorized  under  §  35.300.  The  written 
certification  must  be  signed  by  a 
preceptor  authorized  user  who  meets 
the  requirements  in  §  35.390(a), 


^  Experience  with  at  least  3  cases  in  Category 
(G)(2)  also  satisfies  the  requirement  in  C.ategorv 
(G)(1). 


§  35.390(b).  or  equivalent  Agreement 
State  requirements.  The  preceptor 
authorized  user,  who  meets  the 
requirements  in  §  35.390(b),  must  have 
experience  in  administering  dosages  in 
the  same  dosage  category  or  categories 
(i.e.,§35.390(b)(l)(ii)(GJ(2),  (2),(3),or 
[4])  as  the  individual  requesting 
authorized  user  status. 

§  35.392    Training  for  the  oral 
administration  of  sodium  iodide  1-131 
requiring  a  written  directive  in  quantities 
less  than  or  equal  to  1 .22  Gigabiiecquerels 
(33  millicuries). 

Except  as  provided  in  §35.57,  the 
licensee  shall  require  an  authorized  user 
for  the  oral  administration  of  sodium 
iodide  1-131  requiring  a  wTitten 
directive  in  quantities  less  than  or  equal 
to  1.22  Gigabecquerels  (33  millicuries), 
to  be  a  physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (c)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Commission  or  an  Agreement  State;  or 

(b)  Is  an  authorized  user  under 

§  35.390(a),  §  35.390(b),  for  uses  listed  in 
§  35.390{b)(l)(ii)(G)(l)  or  [2],  §  35.394, 
or  equivalent  Agreement  State 
requirements;  or 

(c)(1)  Has  successfully  completed  80 
hours  of  classroom  and  laboratory 
training,  applicable  to  the  medical  use 
of  sodium  iodide  1-131  for  procedures 
requiring  a  written  directive.  The 
training  must  include — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(v)  Radiation  biology;  and 

(2)  Has  work  experience,  under  the 
supervision  of  an  authorized  user  who 
meets  the  requirements  in  §  35.390(a), 
§  35.390(b).  §  35.392,  §  35.394,  or 
equivalent  Agreement  State 
requirements.  A  supervising  authorized 
user  who  meets  the  requirements  in 
§  35.390(b),  must  have  experience  in 
administering  dosages  as  specified  in 
§  35.390(b)(l)(ii)(G)(l)  or  [2).  The  work 
experience  must  involve — 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
surveys; 

(ii)  Calibrating  instruments  used  to 
determine  the  activity  of  dosages  and 
performing  checks  for  proper  operation 
for  survey  meters; 

(iii)  Calculating,  measuring,  and 
safely  prepcwing  patient  or  human 
research  subject  dosages; 


(iv)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(v)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures;  and 

(vi)  Administering  dosages  to  patients 
or  human  research  subjects,  that 
includes  at  least  3  cases  involving  the 
oral  administration  of  less  than  or  equal 
to  1.22  Gigabecquerels  (33  millicuries) 
of  sodium  iodide  1-131;  and 

(3)  Has  obtained  written  certification 
that  the  individual  has  satisfactorily 
completed  the  requirements  in 
paragraphs  (c)(1)  and  {c)(2)  of  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  authorized  user  for 
medical  uses  authorized  under  §  35.300. 
The  written  certification  must  be  signed 
by  a  preceptor  authorized  user  who 
meets  the  requirements  in  §  35.390(a), 
§  35.390(b),  §35.392,  §35.394.  or 
equivalent  Agreement  State 
requirements.  A  preceptor  authorized 
user,  who  meets  the  requirement  in 
§  35.390(b),  must  have  experience  in 
administering  dosages  as  specified  in 
§35.390(b)(l)(ii)(G)(l)or(2). 

§  35.394    Training  for  the  oral 
administration  of  sodium  iodide  1-131 
requiring  a  written  directive  in  quantities 
greater  than  1 .22  Gigabecquerels  (33 
millicuries). 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  an  authorized  user 
for  the  oral  administration  of  sodium 
iodide  1-131  requiring  a  written 
directive  in  quantities  greater  than  1.22 
Gigabecquerels  (33  millicuries),  to  be  a 
physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (c)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Commission  or  an  Agreement  State;  or 

(b)  Is  an  authorized  user  under 

§  35.390(a),  §  35.390(b)  for  uses  listed  in 
§  35.390(b)(l)(ii)(G)(2),  or  equivalent 
Agreement  State  requirements;  or 

(c)(1)  Has  successfully  completed  80 
hours  of  classroom  and  laboratory 
training,  applicable  to  the  medical  use 
of  sodium  iodide  1-131  for  procedures 
requiring  a  written  directive.  The 
training  must  include — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(v)  Radiation  biology;  and 

(2)  Has  work  experience,  under  the 
supervision  of  an  authorized  user  who 
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meets  the  requirements  in  §  35.390(a), 
§  35.390(b).  §  35.394.  or  equivalent 
Agreement  State  requirements.  A 
supervising  authorized  user,  who  meets 
the  requirements  in  §  35.390(b).  must 
have  experience  in  administering 
dosages  as  specified  in 
§  35.390(b)(l)(ii)(G)(2).  The  work 
experience  must  involve — 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
surveys: 

(ii)  Calibrating  instruments  used  to 
determine  the  activity  of  dosages  and 
performing  checks  for  proper  operation 
for  survey  meters; 

(iii)  Calculating,  measuring,  and 
safely  preparing  patient  or  human 
research  subject  dosages; 

(iv)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(v)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures;  and 

(vi)  Administering  dosages  to  patients 
or  human  research  subjects,  that 
includes  at  least  3  cases  involving  the 
oral  administration  of  greater  than  1.22 
Gigabecquerels  (33  millicuries)  of 
sodium  iodide  1-131;  and 

(3)  Has  obtained  written  certification 
that  the  individual  has  satisfactorily 
completed  the  requirements  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  and  has  achieved  a  level  of 
competency  sufficient  to  function 
independently  as  an  authorized  user  for 
medical  uses  authorized  under  §  35.300. 
The  written  certification  must  be  signed 
by  a  preceptor  authorized  user  who 
meets  the  requirements  in  §  35.390(a), 
§  35.390(b),  §  35.394,  or  equivalent 
Agreement  State  requirements.  A 
preceptor  authorized  user,  who  meets 
the  requirements  in  §  35.390(b).  must 
have  experience  in  administering 
dosages  as  specified  in 
§35.390(b)(l)(ii)(G)(2). 

Subpart  F—  Manual  Brachytherapy 

§  35.400    Use  of  sources  for  manual 
brachytherapy. 

A  licensee  shall  use  only 
brachytherapy  sources  for  therapeutic 
medical  uses; 

(a)  As  approved  in  the  Sealed  Source 
and  Device  Registry;  or 

(b)  In  research  in  accordance  with  an 
active  Investigational  Device  Exemption 
(IDE)  application  accepted  by  the  FDA 
provided  the  requirements  of  §  35.49(a) 
are  met. 


§  35.404    Surveys  after  source  implant  and 
removal. 

(a)  Immediately  after  implanting 
sources  in  a  patient  or  a  human  research 
subject,  the  licensee  shall  make  a  sur\'ey 
to  locate  and  account  for  all  sources  that 
have  not  been  implanted. 

(b)  Immediately  after  removing  the 
last  temporary  implant  source  from  a 
patient  or  a  human  research  subject,  the 
licensee  shall  make  a  survey  of  the 
patient  or  the  human  research  subject 
with  a  radiation  detection  sur\'ey 
instrument  to  confirm  that  all  sources 
have  been  removed. 

(c)  A  licensee  shall  retain  a  record  of 
the  surveys  required  by  paragraphs  (al 
and  (b)  of  this  section  in  accordance 
with  §35.2404, 

§  35.406    Brachytherapy  sources 
accountability. 

(a)  A  licensee  shall  maintain 
accountability  at  all  times  for  all 
brachytherapy  sources  in  storage  or  use. 

(b)  As  soon  as  possible  after  removing 
sources  from  a  patient  or  a  human 
research  subject,  a  licensee  shall  return 
brachytherapy  sources  to  a  secure 
storage  area. 

(c)  A  licensee  shall  maintain  a  record 
of  the  brachytherapy  source 
accountabilitv  in  accordance  with 
§35.2406. 

§35.410    Safety  instruction. 

In  addition  to  the  requirements  of 
§19.12  of  this  chapter. 

(a)  The  licensee  shall  provide 
radiation  safety  instruction,  initially  and 
at  least  annually,  to  personnel  caring  for 
patients  or  human  research  subjects 
who  are  receiving  brachytherapy  and 
cannot  be  released  under  §  35.75.  To 
satisf\-  this  requirement,  the  instruction 
must  be  commensurate  with  the  duties 
of  the  personnel  and  include  the — 

(1)  Size  and  appearance  of  the 
brachN-therapy  sources; 

(2)  Safe  handling  and  shielding 
instructions; 

(3)  Patient  or  human  research  subject 
control; 

(4)  Visitor  control,  including  both: 
(i)  Routine  visitation  of  hospitalized 

individuals  in  accordance  with 
§20.1 301(a)(1)  of  this  chapter;  and 

(ii)  Visitation  authorized  in 
accordance  with  §  20.1301(c)  of  this 
chapter;  and 

(5)  Notification  of  the  Radiation 
Safety  Officer,  or  his  or  her  designee, 
and  an  authorized  user  if  the  patient  or 
the  human  research  subject  has  a 
medical  emergency  or  dies. 

(b)  A  licensee  shall  retain  a  record  of 
individuals  receiving  instruction  in 
accordance  with  §  35.2310. 


§  35.41 5    Safety  precautions. 

(a)  For  each  patient  or  human 
research  subject  who  is  receiving 
brachytherapy  and  cannot  be  released 
under  §  35.75,  a  licensee  shall — 

1 1 )  Not  quarter  the  patient  or  the 
human  research  subject  in  the  same 
room  as  an  individual  who  is  not 
receiving  brach\lherapy; 

(2)  Visibly  post  the  patient's  or  human 
research  subject's  room  with  a 
"Radioactive  Materials"  sign;  and 

(3)  Note  on  the  door  or  in  the  patient's 
or  human  research  subject's  chart  where 
and  how  long  visitors  may  stay  in  the 
patient's  or  human  research  subject's 
room. 

(b)  A  licensee  shall  have  applicable 
emergency  response  equipment 
available  near  each  treatment  room  to 
respond  to  a  source — 

(1)  Dislodged  from  the  patient:  and 
(21  Lodged  within  the  patient 

following  removal  of  the  source 

applicators. 

(c)  A  licensee  shall  notify  the 
Radiation  Safety  Officer,  or  his  or  her 
designee,  and  an  authorized  user  as 
soon  as  possible  if  the  patient  or  human 
research  subject  has  a  medical 
emergency  or  dies. 

§35.432    Calibration  measurements  of 
brachytherapy  sources. 

(a)  Before  the  first  medical  use  of  a 
brachytherapy  source  on  or  after 
October  24,  2002,  a  licensee  shall 
have — 

(1)  Determined  the  source  output  or 
activity  using  a  dosimetr\'  system  that 
meets  the  requirements  of  §  35.630(a); 

(2)  Determined  source  positioning 
accuracy  within  applicators;  and 

(3)  Used  published  protocols 
currently  accepted  by  nationally 
recognized  bodies  to  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section. 

(b)  A  licensee  may  use  measurements 
provided  by  the  source  manufacturer  or 
bv  a  calibration  laboratory  accredited  by 
the  American  Association  of  Physicists 
in  Medicine  that  are  made  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  A  licensee  shall  mathematically 
correct  the  outputs  or  activities 
determined  in  paragraph  (a)  of  this 
section  for  physical  decay  at  intervals 
consistent  with  1  percent  physical 
decay. 

(d)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2432. 

§  35.433     Decay  of  strontium-90  sources  for 
ophthalmic  treatments. 

(a)  Only  an  authorized  medical 
physicist  shall  calculate  the  activity  of 
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each  strontium-90  source  that  is  used  to 
determine  the  treatment  times  for 
ophthalmic  treatments.  The  decay  must 
be  based  on  the  activity  determined 
under  §35.432. 

(b)  A  licensee  shall  retain  a  record  of 
the  activity  of  each  strontium-90  source 
in  accordance  with  §  35.2433. 

§35.457    Therapy-related  computer 
systems. 

The  licensee  shall  perform  acceptance 
testing  on  the  treatment  planning 
system  of  therapy-related  computer 
systems  in  accordance  with  published 
protocols  accepted  by  nationally 
recognized  bodies.  At  a  minimum,  the 
acceptance  testing  must  include,  as 
applicable,  verification  of: 

(a)  The  source-specific  input 
parameters  required  by  the  dose 
calculation  algorithm; 

(b)  The  accuracy  of  dose,  dwell  time, 
and  treatment  time  calculations  at 
representative  points; 

(c)  The  accuracy  of  isodose  plots  and 
graphic  displays;  and 

(d)  The  accuracy  of  the  software  used 
to  determine  sealed  source  positions 
from  radiographic  images. 

§  35.490    Training  for  use  of  manual 
brachytherapy  sources. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  an  authorized  user 
of  a  manual  brachytherapy  source  for 
the  uses  authorized  under  §  35.400  to  be 
a  physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requirements  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Conunission  or  an  Agreement  State;  or 

{b)(l)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  handling  techniques 
applicable  to  the  use  of  manual 
brachytherapy  sources  that  includes — 

(i)  200  hours  of  classroom  and 
laboratory  training  in  the  following 
areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(D)  Radiation  biology;  and 

(ii)  500  hours  of  work  experience, 
under  the  supervision  of  an  authorized 
user  who  meets  the  requirements  in 
§  35.490  or  equivalent  Agreement  State 
requirements  at  a  medical  institution, 
involving — 

(A)  Ordering,  receiving,  and 
unpacking  radioactive  materials  safely 
and  performing  the  related  radiation 
surveys; 

(B)  Checking  survey  meters  for  proper 
operation; 


(C)  Preparing,  implanting,  and 
removing  brachytherapy  sources; 

(D)  Maintaining  running  inventories 
of  material  on  hand; 

(E)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(F)  Using  emergency  procedures  to 
control  byproduct  material;  and 

(2)  Has  obtained  3  years  of  supervised 
clinical  experience  in  radiation 
oncology,  under  an  authorized  user  who 
meets  the  requirements  in  §  35.490  or 
equivalent  Agreement  State 
requirements,  as  part  of  a  formal 
training  program  approved  by  the 
Residency  Review  Committee  for 
Radiation  Oncology  of  the  Accreditation 
Council  for  Graduate  Medical  Education 
or  the  Committee  on  Postdoctoral 
Training  of  the  American  Osteopathic 
Association.  This  experience  may  be 
obtained  concurrently  with  the 
supervised  work  experience  required  by 
paragraph  (b)(l)(ii)  of  this  section;  and 

(3)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user 
who  meets  the  requirements  in  §  35.490 
or  equivalent  Agreement  State 
requirements,  that  the  individual  has 
satisfactorily  completed  the 
requirements  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  and  has  achieved 

a  level  of  competency  sufficient  to 
function  independently  as  an 
authorized  user  of  manual 
brachytherapy  sources  for  the  medical 
uses  authorized  under  §  35.400. 

§  35.491    Training  for  ophthalmic  use  of 
strontium-90. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  strontium-90  for  ophthalmic 
radiotherapy  to  be  a  physician  who — 

(a)  Is  an  authorizea  user  under 
§  35.490  or  equivalent  Agreement  State 
reouirements;  or 

(d)(1)  Has  completed  24  hours  of 
classroom  and  laboratory  training 
applicable  to  the  medical  use  of 
strontium-90  for  ophthalmic 
radiotherapy.  The  training  must 
include — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biology;  and 

(2)  Supervised  clinical  training  in 
ophthalmic  radiotherapy  under  the 
supervision  of  an  authorized  user  at  a 
medical  institution  that  includes  the  use 
of  strontium-90  for  the  ophthalmic 
treatment  of  five  individuals.  This 
supervised  clinical  training  must 
involve — 

(i)  Examination  of  each  individual  to 
be  treated; 


(ii)  Calculation  of  the  dose  to  be 
administered; 

(iii)  Administration  of  the  dose;  and 

(iv)  Follow  up  and  review  of  each 
individual's  case  history;  and 

(3)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized  user 
who  meets  the  requirements  in  §  35.490. 
§  35.491,  or  equivalent  Agreement  State 
requirements,  that  the  individual  has 
satisfactorily  completed  the 
requirements  in  paragraphs  (a)  and  (b) 
of  this  section  and  has  achieved  a  level 
of  competency  sufficient  to  function 
independently  as  an  authorized  user  of 
strontium-90  for  ophthalmic  use. 

Subpart  G — Sealed  Sources  for 
Diagnosis 

§  35.500    Use  of  sealed  sources  for 
diagnosis. 

A  licensee  shall  use  only  sealed 
sources  for  diagnostic  medical  uses  as 
approved  in  the  Sealed  Source  and 
Device  Registry. 

§  35.590    Training  for  u^  of  sealed 
sources  for  diagnosis. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  diagnostic  sealed  source  for 
use  in  a  device  authorized  under 
§  35.500  to  be  a  physician,  dentist,  or 
podiatrist  who — 

(a)  Is  certified  by  a  specialty  board 
whose  certification  process  includes  all 
of  the  requirements  in  paragraph  (b)  of 
this  section  and  whose  certification  has 
been  recognized  by  the  Commission  or 
an  Agreement  State;  or 

(b)  Has  had  8  hours  of  classroom  and 
laboratory  training  in  basic  radionuclide 
handling  techniques  specifically 
applicable  to  the  use  of  the  device.  The 
training  must  include — 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(4)  Radiation  biology;  and 

(5)  Training  in  the  use  of  the  device 
for  the  uses  requested. 

Sulspart  H — Photon  Emitting  Remote 
Afterioader  Units,  Teietherapy  Units, 
and  Gamma  Stereotactic  Radiosurgery 
Units 

§  35.600    Use  of  a  sealed  source  In  a 
remote  afterioader  unit,  teletherapy  unit,  or 
gamma  stereotactic  radiosurgery  unit. 

A  licensee  shall  use  sealed  sources  in 
photon  emitting  remote  afterioader 
imits,  teletherapy  units,  or  gamma 
stereotactic  radiosurgery  units  for 
therapeutic  medical  uses: 

(a)  As  approved  in  the  Sealed  Source 
and  Device  Registry;  or 
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(b)  In  research  in  accordance  with  an 
active  Investigational  Device  Exemption 
(IDE)  application  accepted  by  the  FDA 
provided  the  requirements  of  §  35.49(a) 
are  met. 

§  35.604    Surveys  of  patients  and  human 
research  subjects  treated  with  a  remote 
afterloader  unit. 

(a)  Before  releasing  a  patient  or  a 
human  research  subject  from  licensee 
control,  a  licensee  shall  surv'ey  the 
patient  or  the  human  research  subject 
and  the  remote  afterloader  unit  u^ith  a 
portable  radiation  detection  survey 
instrument  to  confirm  that  the  source(s) 
has  been  removed  from  the  patient  or 
human  research  subject  and  returned  to 
the  safe  shielded  position. 

(b)  A  licensee  shall  retain  a  record  of 
these  survevs  in  accordance  with 
§35.2404.  ' 

§35.605    Installation,  maintenance, 
adjustment,  and  repair. 

(a)  Only  a  person  specifically  licensed 
by  the  Commission  or  an  Agreement 
State  shall  install,  maintain,  adjust,  or 
repair  a  remote  afterloader  unit, 
teletherapy  unit,  or  gamma  stereotactic 
radiosurgery  unit  that  involves  work  on 
the  source(s)  shielding,  the  source(s) 
driving  unit,  or  other  electronic  or 
mechanical  component  that  could 
expose  the  source(s),  reduce  the 
shielding  around  the  source(s),  or 
compromise  the  radiation  safety  of  the 
unit  or  the  source(s). 

(b)  Except  for  low  dose-rate  remote 
afterloader  units,  only  a  person 
specifically  licensed  "by  the  Commission 
or  an  Agreement  State  shall  install, 
replace,  relocate,  or  remove  a  sealed 
source  or  source  contained  in  other 
remote  afterloader  units,  teletherapy 
units,  or  gamma  stereotactic 
radiosurgery'  units. 

(c)  For  a  low  dose-rate  remote 
afterloader  unit,  only  a  person 
specifically  licensed  by  the  Commission 
or  an  Agreement  State  or  an  authorized 
medical  physicist  shall  install,  replace, 
relocate,  or  remove  a  sealed  source(s] 
contained  in  the  unit. 

(d)  A  licensee  shall  retain  a  record  of 
the  installation,  maintenance, 
adjustment,  and  repair  of  remote 
afterloader  units,  teletherapy  units,  and 
gamma  stereotactic  radiosurgery-  units  in 
accordance  with  §  35.2605. 

§  35.61 0    Safety  procedures  and 
instructions  for  remote  afterloader  units, 
teletherapy  units,  and  gamma  stereotactic 
radiosurgery  units. 

(a)  A  licensee  shall — 

(1)  Secure  the  unit,  the  console,  the 
console  keys,  and  the  treatment  room 
when  not  in  use  or  unattended; 


(2)  Permit  only  individuals  approved 
bv  the  authorized  user.  Radiation  Safety 
Officer,  or  authorized  medical  physicist 
to  be  present  in  the  treatment  room 
during  treatment  with  the  source(s); 

(3)  Prevent  dual  operation  of  more 
than  one  radiation  producing  device  in 
a  treatment  room  if  applicable:  and 

(4)  Develop,  implement,  and  maintain 
written  procedures  for  responding  to. an 
abnormal  situation  when  the  operator  is 
unable  to  place  the  source(s)  in  the 
shielded  position,  or  remove  the  patient 
or  human  research  subject  from  the 
radiation  field  with  controls  from 
outside  the  treatment  room.  These 
procedures  must  include — 

(i)  Instructions  for  responding  to 
equipment' failures  and  the  names  of  the 
individuals  responsible  for 
implementing  corrective  actions; 

(ii)  The  process  for  restricting  access 
to  and  posting  of  the  treatment  area  to 
minimize  the  risk  of  inadvertent 
exposure;  and 

(iii)  The  names  and  telephone 
numbers  of  the  authorized  users,  the 
authorized  medical  physicist,  and  the 
Radiation  Safety  Officer  to  be  contacted 
if  the  unit  or  console  operates 
abnormallv. 

(b)  A  copy  of  the  procedures  required 
bv  paragraph  (a)(4)  of  this  section  must 
be  physically  located  at  the  unit 
console. 

(c)  A  licensee  shall  post  instructions 
at  the  unit  console  to  inform  the 
operator  of — 

(1)  The  location  of  the  procedures 
required  by  paragraph  (a)(4)  of  this 
section;  and 

(2)  The  names  and  telephone  numbers 
of  the  authorized  users,  the  authorized 
medical  physicist,  and  the  Radiation 
Safety  Officer  to  be  contacted  if  the  unit 
or  console  operates  abnormally. 

(d)  A  licensee  shall  provide 
instruction,  initially  and  at  least 
annually,  to  all  individuals  who  operate 
the  unit,  as  appropriate  to  the 
individual's  assigned  duties,  in— 

(1)  The  procedures  identified  in 
paragraph  (a)(4)  of  this  section:  and 

(2)  The  operating  procedures  for  the 
unit. 

(e)  A  licensee  shall  ensure  that 
operators,  authorized  medical 
physicists,  and  authorized  users 
participate  in  drills  of  the  emergency 
procedures,  initially  and  at  least 

annually. 

(f)  A  licensee  shall  retain  a  record  of 
individuals  receiving  instruction 
required  by  paragraph  (d)  of  this 
section,  in  accordance  with  §  35.2310. 

(g)  A  licensee  shall  retain  a  copy  of 
the  procedures  required  by 

§§  35.610(a)(4)  and  (d)(2)  in  accordance 
with  §35.2610. 


§  35.61 5  Safety  precautions  for  remote 
afterloader  units,  teletherapy  units,  and 
gamma  stereotactic  radiosurgery  units. 

(a)  A  licensee  shall  control  access  to 
the  treatment  room  by  a  door  at  each 
entrance. 

(b)  A  licensee  shall  equip  each 
entrance  to  the  treatment  room  with  an 
electrical  interlock  system  that  will — 

(1)  Prevent  the  operator  from 
initiating  the  treatment  cvcle  unless 
each  treatment  room  entrance  door  is 
closed: 

(2)  Cause  the  source(s)  to  be  shielded 
when  an  entrance  door  is  opened;  and 

(3)  Prevent  the  source(s)  from  being 
exposed  following  an  interlock 
interruption  until  all  treatment  room 
entrance  doors  are  closed  and  the 
source(s)  on-off  control  is  reset  at  the 
console. 

(c)  A  licensee  shall  require  any 
individual  entering  the  treatment  room 
to  assure,  through  the  use  of  appropriate 
radiation  monitors,  that  radiation  levels 
have  returned  to  ambient  levels. 

(d)  Except  for  low-dose  remote 
afterloader  units,  a  licensee  shall 
construct  or  equip  each  treatment  room 
with  viewing  and  intercom  systems  to 
permit  continuous  observation  of  the 
patient  or  the  human  research  subject 
from  the  treatment  console  during 
irradiation. 

(e)  For  licensed  activities  where 
sources  are  placed  within  the  patient's 
or  human  research  subjects  body,  a 
licensee  shall  only  conduct  treatments 
which  allow  for  expeditious  removal  of 
a  decoupled  or  jammed  source. 

(f)  In  addition  to  the  requirements 
specified  in  paragraphs  (a)  through  (e)  of 
this  section,  a  licensee  shall— 

(1)  For  medium  dose-rate  and  pulsed 
dose-rate  remote  afterloader  units, 
require — 

(i)  An  authorized  medical  physicist 
and  either  an  authorized  user  or  a 
phvsician.  under  the  supervision  of  an 
authorized  user,  who  has  been  trained 
in  the  operation  and  emergency 
response  for  the  unit  to  be  physically 
present  during  the  initiation  of  all 
patient  treatments  involving  the  unit; 

and 

(ii)  An  authorized  medical  physicist 
and  either  an  authorized  user  or  an 
individual,  under  the  supenision  of  an 
authorized  user,  who  has  been  trained 
to  remove  the  source  applicator(s)  in  the 
event  of  an  emergency  involving  the 
unit,  to  be  immediately  available  during 
continuation  of  all  patient  treatments 
involving  the  unit. 

(2)  For  high  dose-rate  remote 
afterloader  units,  require — 

(i)  An  authorized  user  and  an 
authorized  medical  physicist  to  be 
physically  present  during  the  initiation 
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of  all  patient  treatments  involving  the 
unit;  and 

(ii)  An  authorized  medical  physicist 
and  either  an  authorized  user  or  a 
physician,  under  the  supervision  of  an 
authorized  user,  who  has  been  trained 
in  the  operation  and  emergency 
response  for  the  unit,  to  be  physically 
present  during  continuation  of  all 
patient  treatments  involving  the  unit. 

(3)  For  gamma  stereotactic 
radiosurgery  units,  require  an 
authorized  user  and  an  authorized 
medical  physicist  to  be  physically 
present  throughout  all  patient 
treatments  involving  the  unit. 

(4)  Notify  the  Radiation  Safety  Officer, 
or  his/her  designee,  and  an  authorized 
user  as  soon  as  possible  if  the  patient  or 
human  research  subject  has  a  medical 
emergency  or  dies. 

(g)  A  licensee  shall  have  applicable 
emergency  response  equipment 
available  near  each  treatment  room  to 
respond  to  a  source — 

(1)  Remaining  in  the  unshielded 
position;  or 

(2)  Lodged  within  the  patient 
following  completion  of  the  treatment. 

§  35.630    Dosimetry  equipment 

(a)  Except  for  low  dose-rate  remote 
afterloader  sources  where  the  source 
output  or  activity  is  determined  by  the 
manufacturer,  a  licensee  shall  have  a 
calibrated  dosimetry  system  available 
for  use.  To  satisfy  this  requirement,  one 
of  the  following  two  conditions  must  be 
met. 

(1)  Thp  system  must  have  been 
calibrated  using  a  system  or  source 
traceable  to  the  National  Institute  of 
Science  and  Technology  (NIST)  and 
published  protocols  accepted  by 
nationally  recognized  bodies;  or  by  a 
calibration  laboratory  accredited  by  the 
American  Association  of  Physicists  in 
Medicine  (AAPM).  The  calibration  must 
have  been  performed  within  the 
previous  2  years  and  after  any  servicing 
that  may  have  affected  system 
calibration;  or 

(2)  The  system  must  have  been 
calibrated  within  the  previous  4  years. 
Eighteen  to  thirty  months  after  that 
calibration,  the  system  must  have  been 
intercompared  with  another  dosimetry 
system  that  was  calibrated  within  the 
past  24  months  by  NIST  or  by  a 
calibration  laboratory  accredited  by  the 
AAPM.  The  resuhs  o'f  the 
intercomparison  must  indicate  that  the 
calibration  factor  of  the  licensee's 
system  had  not  changed  by  more  than 

2  percent.  The  licensee  may  not  use  the 
intercomparison  result  to  change  the 
calibration  factor.  When  intercomparing 
dosimetry  systems  to  be  used  for 
calibrating  sealed  sources  for 


therapeutic  units,  the  licensee  shall  use 
a  comparable  unit  with  beam 
attenuators  or  collimators,  as  applicable, 
and  sources  of  the  same  radionuclide  as 
the  source  used  at  the  licensee's  facility. 

(b)  The  licensee  shall  have  a 
dosimetry  system  available  for  use  for 
spot-check  output  measurements,  if 
applicable.  To  satisfy  this  requirement, 
the  system  may  be  compared  with  a 
system  that  has  been  calibrated  in 
accordance  with  paragraph  (a)  of  this 
section.  This  comparison  must  have 
been  performed  within  the  previous 
year  and  after  each  servicing  that  may 
have  affected  system  calibration.  The 
spot-check  system  may  be  the  same 
system  used  to  meet  the  requirement  in 
paragraph  (a)  of  this  section. 

(c)  The  licensee  shall  retain  a  record 
of  each  calibration,  intercomparison, 
and  comparison  in  accordance  with 
§35.2630. 

§  35.632    Full  calibration  measurements  on 
teletherapy  units. 

(a)  A  licensee  authorized  to  use  a 
teletherapy  unit  for  medical  use  shall 
perform  full  calibration  measurements 
on  each  teletherapy  unit — 

( 1 )  Before  the  first  medical  use  of  the 
unit;  and 

(2)  Before  medical  use  under  the 
following  conditions: 

(i)  Whenever  spot-check 
measurements  indicate  that  the  output 
differs  by  more  than  5  percent  from  the 
output  obtained  at  the  last  full 
calibration  corrected  mathematically  for 
radioactive  decay; 

(ii)  Following  replacement  of  the 
source  or  following  reinstallation  of  the 
teletherapy  unit  in  a  new  location; 

(iii)  Following  any  repair  of  the 
teletherapy  unit  that  includes  removal 
of  the  source  or  major  repair  of  the 
components  associated  with  the  source 
exposure  assembly;  and 

(3)  At  intervals  not  exceeding  1  year. 

(b)  To  satisfy  the  requirement  of 
paragraph  (a)  of  this  section,  full 
calibration  measurements  must  include 
determination  of — 

(1)  The  output  within  +/  -  3  percent 
for  the  range  of  field  sizes  and  for  the 
distance  or  range  of  distances  used  for 
medical  use; 

(2)  The  coincidence  of  the  radiation 
field  and  the  field  indicated  by  the  light 
beam  localizing  device; 

(3)  The  uniformity  of  the  radiation 
field  and  its  dependence  on  the 
orientation  of  the  useful  beam; 

(4)  Timer  accuracy  and  linearity  over 
the  range  of  use; 

(5)  On-off  error;  and 

(6)  The  accuracy  of  all  distance 
measuring  and  localization  devices  in 
medical  use. 


(c)  A  licensee  shall  use  the  dosimetry 
system  described  in  §  35.630(a)  to 
measure  the  output  for  one  set  of 
exposure  conditions.  The  remaining 
radiation  measurements  required  in 
paragraph  {b){l)  of  this  section  may  be 
made  using  a  dosimetry  system  that 
indicates  relative  dose  rates. 

(d)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols 
accepted  by  nationally  recognized 
bodies. 

(e)  A  licensee  shall  mathematically 
correct  the  outputs  determined  in 
paragraph  (b)(1)  of  this  section  for 
physical  decay  for  intervals  not 
exceeding  1  month  for  cobalt-60,  6 
months  for  cesium-137,  or  at  intervals 
consistent  with  1  percent  decay  for  all 
other  nuclides. 

(f)  Full  calibration  measurements 
required  by  paragraph  (a)  of  this  section 
and  physical  decay  corrections  required 
by  paragraph  (e)  of  this  section  must  be 
performed  by  the  authorized  medical 
physicist. 

(g)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2632. 

§  35.633    Full  calibration  measurements  on 
remote  afterloader  units. 

(a)  A  licensee  authorized  to  use  a 
remote  afterloader  unit  for  medical  use 
shall  perform  full  calibration 
measurements  on  each  unit — 

(1)  Before  the  first  medical  use  of  the 
unit; 

(2)  Before  medical  use  under  the 
following  conditions: 

(i)  Following  replacement  of  the 
source  or  following  reinstallation  of  the 
unit  in  a  new  location  outside  the 
facility;  and 

(ii)  Following  any  repair  of  the  unit 
that  includes  removal  of  the  source  or 
major  repair  of  the  components 
associated  with  the  source  exposure 
assembly;  and 

(3)  At  intervals  not  exceeding  1 
quarter  for  high  dose-rate,  medium 
dose-rate,  and  pulsed  dose-rate  remote 
afterloader  units  with  soiu-ces  whose 
half-life  exceeds  75  days;  and 

(4)  At  intervals  not  exceeding  1  year 
for  low  dose-rate  remote  afterloader 
units. 

(b)  To  satisfy  the  requirement  of 
paragraph  (a)  of  this  section,  full 
calibration  measurements  must  include, 
as  applicable,  determination  of: 

(1)  The  output  within  ±  5  percent; 

(2)  Source  positioning  accuracy  to 
within  ±1  millimeter; 

(3)  Source  retraction  with  backup 
battery  upon  power  failure; 

(4)  Length  of  the  source  transfer  tubes; 
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(5)  Timer  accuracy  and  linearity  over 
the  typical  range  of  use: 

(6)  Length  of  the  applicators:  and 

(7)  Function  of  the  source  transfer 
tubes,  applicators,  and  transfer  tube- 
applicator  interfaces. 

(c)  A  licensee  shall  use  the  dosimetry 
system  described  in  §  35.630(a)  to 
measure  the  output. 

(d)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols 
accepted  by  nationally  recognized 
bodies. 

(e)  In  addition  to  the  requirements  for 
full  calibrations  for  low  dose-rate 
remote  afterloader  units  in  paragraph  (b) 
of  this  section,  a  licensee  shall  perform 
an  autoradiograph  of  the  source(s)  to 
verify  inventory  and  source{s) 
arrarigement  at  intervals  not  exceeding  1 
quarter. 

(f)  For  low  dose-rate  remote 
afterloader  units,  a  licensee  may  use 
measurements  provided  by  the  source 
manufacturer  that  are  made  in 
accordance  with  paragraphs  (a)  through 
(e)  of  this  section. 

(g)  A  licensee  shall  mathematically 
correct  the  outputs  determined  in 
paragraph  (b)(1)  of  this  section  for 
physical  decay  at  intervals  consistent 
with  1  percent  physical  decay. 

(h)  Full  calibration  measurements 
required  by  paragraph  (a)  of  this  section 
and  physical  decay  corrections  required 
by  paragraph  (g)  of  this  section  must  be 
performed  by  the  authorized  medical 
physicist. 

(i)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2632. 

§35.635    FuM  calibration  measurements  on 
gamma  stereotactic  radiosurgery  units. 

(a)  A  licensee  authorized  to  use  a 
gamma  stereotactic  radiosurgery  unit  for 
medical  use  shall  perform  full 
calibration  measurements  on  each 
unit — 

(1)  Before  the  first  medical  use  of  the 
unit; 

(2)  Before  medical  use  under  the 
following  conditions — 

(i)  Whenever  spot-check 
measurements  indicate  that  the  output 
differs  by  more  than  5  percent  from  the 
output  obtained  at  the  last  full 
calibration  corrected  mathematically  for 
radioactive  decay; 

(ii)  Following  replacement  of  the 
sources  or  following  reinstallation  of  the 
gamma  stereotactic  radiosurgery  unit  in 
a  new  location;  and 

(iii)  Following  any  repair  of  the 
gamma  stereotactic  radiosurgery  unit 
that  includes  removal  of  the  sources  or 
major  repair  of  the  components 


associated  with  the  source  assembly: 
and 

(3)  At  inter\'als  not  exceeding  1  year, 
with  the  exception  that  relative  helmet 
factors  need  only  be  determined  before 
the  first  medical  use  of  a  helmet  and 
following  any  damage  to  a  helmet. 

(b)  To  satisf\-  the  requirement  of 
paragraph  (a)  of  this  section,  full 
calibration  measurements  must  include 
determination  of — 

(1)  The  output  within  *3  percent: 

(2)  Relative  helmet  factors: 

(3)  Isocenter  coincidence: 

(4)  Timer  accuracy  and  linearity  over 
the  range  of  use: 

(5)  On-off  error: 

(6)  Trunnion  centricity; 

(7)  Treatment  table  retraction 
mechanism,  using  backup  battery  power 
or  hvdraulic  backups  with  the  unit  off: 

(8)  Helmet  microswitches: 

(9)  Emergency  timing  circuits:  and 

(10)  Stereotactic  frames  and  localizing 
devices  (trunnions). 

(c)  A  licensee  shall  use  the  dosimetry 
svstem  described  in  §  35.630(a)  to 
measure  the  output  for  one  set  of 
exposure  conditions.  The  remaining 
radiation  measurements  required  in 
paragraph  (b)(1)  of  this  section  may  be 
made  using  a  dosimetry'  system  that 
indicates  relative  dose  rates. 

(d)  A  licensee  shall  make  full 
calibration  measurements  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  published  protocols 
accepted  by  nationally  recognized 
bodies. 

(e)  A  licensee  shall  mathematically 
correct  the  outputs  determined  in 
paragraph  (b)(1)  of  this  section  at 
intervals  not  exceeding  1  month  for 
cobah-60  and  at  intervals  consistent 
with  1  percent  physical  decay  for  all 
other  radionuclides. 

(f)  Full  calibration  measurements 
required  by  paragraph  (a)  of  this  section 
and  physical  decay  corrections  required 
by  paragraph  (e)  of  this  section  must  be 
performed  by  the  authorized  medical 
physicist. 

(g)  A  licensee  shall  retain  a  record  of 
each  calibration  in  accordance  with 
§35.2632. 

§  35.642    Periodic  spot-checks  for 
teletherapy  units. 

(a)  A  licensee  authorized  to  use 
teletherapy  units  for  medical  use  shall 
perform  output  spot-checks  on  each 
teletherapy  unit  once  in  each  calendar 
month  that  include  determination  of— 

(1)  Timer  accuracy,  and  timer 
linearity  over  the  range  of  use: 

(2)  On-off  error; 

(3)  The  coincidence  of  the  radiation 
field  and  the  field  indicated  by  the  light 
beam  localizing  device; 


(4)  The  accuracy  of  all  distance 
measuring  and  localization  devices  used 
for  medical  use: 

(5)  The  output  for  one  typical  set  of 
operating  conditions  measured  with  the 
dosimetry  system  described  in 
§35.630(b):'and 

(6)  The  difference  between  the 
measurement  made  in  paragraph  (a)(5) 
of  this  section  and  the  anticipated 
output,  expressed  as  a  percentage  of  the 
anticipated  output  (i.e  .  the  value 
obtained  at  last  full  calibration  corrected 
mathematically  for  physical  decay). 

(b)  A  licensee  shall  perform 
measurements  required  by  paragraph  (a) 
of  this  section  in  accordance  with 
written  procedures  established  by  the 
authorized  medical  physicist  That 
individual  need  not  actually  perform 
the  spot-check  measurements. 

(c)  A  licensee  shall  have  the 
authorized  medical  physicist  review  the 
results  of  each  spot-check  within  15 
days.  The  authorized  medical  physicist 
shall  notif}-  the  licensee  as  soon  as 
possible  in  writing  of  the  results  of  each 
spot-check. 

(d)  A  licensee  authorized  to  use  a 
teletherapy  unit  for  medical  use  shall 
perform  safety  spot-checks  of  each 
teletherapy  facility  once  in  each 
calendar  month  and  after  each  source 
installation  to  assure  proper  operation 
of— 

(1)  Electrical  interlocks  at  each 
teletherapy  room  entrance: 

(2)  Electrical  or  mechanical  stops 
installed  for  the  purpose  of  limiting  use 
of  the  primary'  beam  of  radiation 
(restriction  of  source  housing  angulation 
or  elevation,  carnage  or  stand  travel  and 
operation  of  the  beam  on-off 
mechanism): 

(3)  Source  exposure  indicator  lights 
on  the  teletherapy  unit,  on  the  control 
console,  and  in  the  facility: 

(4)  Viewing  and  intercom  systems; 

(5)  Treatment  room  doors  from  inside 
and  outside  the  treatment  room;  and 

(6)  Electrically  assisted  treatment 
room  doors  with  the  teletherapy  unit 
electrical  power  turned  off. 

(e)  If  the  results  of  the  checks  required 
in  paragraph  (d)  of  this  section  indicate 
the  malfunction  of  any  system,  a 
licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necersar>-  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(f)  A  licensee  shall  retain  a  record  of 
each  spot-check  required  by  paragraphs 
(a)  and  (d)  of  this  section,  and  a  copy 

of  the  procedures  required  by  paragraph 
(b).  in  accordance  with  §  35.2642. 
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§  35.643    Periodic  spot-checks  for  remote 
afterloader  units. 

(a)  A  licensee  authorized  to  use  a 
remote  afterloader  unit  for  medical  use 
shall  perform  spot-checks  of  each 
remote  afterloader  facility  and  on  each 
unit — 

(1)  Before  the  first  use  of  a  high  dose- 
rate,  medium  dose-rate,  or  pulsed  dose- 
rate  remote  afterloader  unit  on  a  given 

day; 

(2)  Before  each  patient  treatment  with 
a  low  dose-rate  remote  afterloader  unit: 
and 

(3)  After  each  source  installation. 

(b)  A  licensee  shall  perform  the 
measurements  required  by  paragraph  (a) 
of  this  section  in  accordance  with 
written  procedures  established  by  the 
authorized  medical  physicist.  That 
individual  need  not  actually  perform 
the  spot  check  measurements. 

(c)  A  licensee  shall  have  the 
authorized  medical  physicist  review  the 
results  of  each  spot-check  within  15 
days.  The  authorized  medical  physicist 
shall  notify  the  licensee  as  soon  as 
possible  in  writing  of  the  results  of  each 
spot-check. 

(d)  To  satisfy  the  requirements  of 
paragraph  (a)  of  this  section,  spot- 
checks  must,  at  a  minimum,  assure 
proper  operation  of — 

(1)  Electrical  interlocks  at  each  remote 
afterloader  unit  room  entrance; 

(2)  Source  exposure  indicator  lights 
on  the  remote  afterloader  unit,  on  the 
control  console,  and  in  the  facility; 

(3)  Viewing  and  intercom  systems  in 
each  high  dose-rate,  medium  dose-rate, 
and  pulsed  dose-rate  remote  afterloader 
facility; 

(4)  Emergency  response  equipment; 

(5)  Radiation  monitors  used  to 
indicate  the  source  position; 

(6)  Timer  accuracy; 

(7)  Clock  (date  and  time)  in  the  unit's 
computer;  and 

(8)  Decayed  source(s)  activity  in  the 
unit's  computer. 

(e)  If  the  results  of  the  checks  required 
in  paragraph  (d)  of  this  section  indicate 
the  malfunction  of  any  system,  a 
licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(f)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraph  (d)  of 
this  section  and  a  copy  of  the 
procedures  required  by  paragraph  (b)  of 
this  section  in  accordance  with 
§35.2643. 

§  35.645    Periodic  spot-checks  for  gamma 
stereotactic  radiosurgery  units. 

(a)  A  licensee  authorized  to  use  a 
gamma  stereotactic  radiosurgery  unit  for 


medical  use  shall  perform  spot-checks 
of  each  gamma  stereotactic  radiosurgery 
facility  and  on  each  unit — 

(1)  Monthly; 

(2)  Before  the  first  use  of  the  unit  on 
a  given  day;  and 

(3)  After  each  source  installation. 

(b)  A  licensee  shall — 

(1)  Perform  the  measurements 
required  by  paragraph  (a)  of  this  section 
in  accordance  with  written  procedures 
established  by  the  authorized  medical 
physicist.  That  individual  need  not 
actually  perform  the  spot  check 
measurements. 

(2)  Have  the  authorized  medical 
phvsicist  review  the  results  of  each 
spot-check  within  15  days.  The 
authorized  medical  physicist  shall 
notify  the  licensee  as  soon  as  possible 
in  writing  of  the  results  of  each  spot- 
check. 

(c)  To  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section,  spot- 
checks  must,  at  a  minimum — 

(1)  Assure  proper  operation  of — 
(i)  Treatment  fable  retraction 

mechanism,  using  backup  battery  power 
or  hydraulic  backups  with  the  unit  off; 
(ii)  Helmet  microswitches; 
(iii)  Emergency  timing  circuits;  and 
(iv)  Stereotactic  frames  and  localizing 
devices  (trunnions). 

(2)  Determine — 

(i)  The  output  for  one  typical  set  of 
operating  conditions  measured  with  the 
dosimetry  system  described  in 
§  35.630(b);' 

(ii)  The  difference  between  the 
measurement  made  in  paragraph 
(c)(2)(i)  of  this  section  and  the 
anticipated  output,  expressed  as  a 
percentage  of  the  anticipated  output 
(i.e.,  the  value  obtained  at  last  full 
calibration  corrected  mathematically  for 
physical  decay); 

(iii)  Source  output  against  computer 
calculation: 

(iv)  Timer  accuracy  and  linearity  over 
the  range  of  use; 

(v)  On-off  error:  and 

(vi)  Trunnion  centricity. 

(d)  To  satisfy  the  requirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  spot-checks  must -assure  proper 
operation  of — 

(1)  Electrical  interlocks  at  each 
gamma  stereotactic  radiosurgery  room 
entrance: 

(2)  Source  exposure  indicator  lights 
on  the  gamma  stereotactic  radiosurgery 
unit,  on  the  control  console,  and  in  the 
facility: 

(3)  Viewing  and  intercom  systems; 

(4)  Timer  termination; 

(5)  Radiation  monitors  used  to 
indicate  room  exposures;  and 

(6)  Emergency  off  buttons. 

(e)  A  licensee  shall  arrange  for  the 
repair  of  any  system  identified  in 


paragraph  (c)  of  this  section  that  is  not 
operating  properly  as  soon  as  possible. 

(f)  If  the  results  of  the  checks  required 
in  paragraph  (d)  of  this  section  indicate 
the  malfunction  of  any  system,  a 
licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(g)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraphs  (c) 
and  (d)  and  a  copy  of  the  procedures 
required  by  paragraph  (b)  of  this  section 
in  accordance  with  §  35.2645. 

§35.647    Additional  technical  requirements 
for  mobile  remote  afterloader  units. 

(a)  A  licensee  providing  mobile 
remote  afterloader  service  shall — 

(1)  Check  sur\'ey  instruments  before 
medical  use  at  each  address  of  use  or  on 
each  day  of  use,  whichever  is  more    • 
frequent:  and 

(2)  Account  for  all  sources  before 
departure  from  a  client's  address  of  use. 

(b)  In  addition  to  the  periodic  spot- 
checks  required  by  §  35.643,  a  licensee 
authorized  to  use  mobile  aft-^rloaders  for 
medical  use  shall  perform  checks  on 
each  remote  afterloader  unit  before  use 
at  each  address  of  use.  At  a  minimimi, 
checks  must  be  made  to  verify  the 
operation  of — 

(1)  Electrical  interlocks  on  treatment 
area  access  points: 

(2)  Source  exposure  indicator  lights 
on  the  remote  afterloader  unit,  on  the 
control  console,  and  in  the  facility; 

(3)  Viewing  and  intercom  systems; 

(4)  Applicators,  source  transfer  tubes, 
and  transfer  tube-applicator  interfaces; 

(5)  Radiation  monitors  used  to 
indicate  room  exposures; 

(6)  Source  positioning  (accuracy);  and 

(7)  Radiation  monitors  used  to 
indicate  whether  the  source  has 
returned  to  a  safe  shielded  position. 

(c)  In  addition  to  the  requirements  for 
checks  in  paragraph  (b)  of  this  section, 

a  licensee  shall  ensure  overall  proper 
operation  of  the  remote  afterloader  unit 
by  conducting  a  simulated  cycle  of 
treatment  before  use  at  each  address  of 
use. 

(d)  If  the  results  of  the  checks 
required  in  paragraph  (b)  of  this  section 
indicate  the  malfunction  of  any  system, 
a  licensee  shall  lock  the  control  console 
in  the  off  position  and  not  use  the  unit 
except  as  may  be  necessary  to  repair, 
replace,  or  check  the  malfunctioning 
system. 

(e)  A  licensee  shall  retain  a  record  of 
each  check  required  by  paragraph  (b)  of 
this  section  in  accordance  with 
§35.2647. 
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§35.652     Radiation  surveys. 

(a)  In  addition  to  the  survey 
requirement  in  §20.1.501  of  this  chapter, 
a  person  licensed  under  this  subpart 
shall  make  surveys  to  ensure  that  the 
maximum  radiation  levels  and  average 
radiation  levels  from,  the  surface  of  the 
main  source  safe  with  the  source(s)  in 
the  shielded  position  do  not  exceed  the 
levels  stated  in  the  Sealed  Source  and 
Device  Registry. 

(b)  The  licensee  shall  make  the  survey 
required  by  paragraph  (a)  of  this  section 
at  installation  of  a  new  source  and 
following  repairs  to  the  source(s) 
shielding,  the  source(s)  driving  unit,  or 
other  electronic  or  mechanical 
component  that  could  expose  the 
source,  reduce  the  shielding  around  the 
source(s).  or  compromise  the  radiation 
safety  of  the  unit  or  the  source(s). 

(c)  A  licensee  shall  retain  a  record  of 
the  radiation  surveys  required  by 
paragraph  (a)  of  this  section  in 
accordance  with  §  35.2652. 

§35.655    Five-year  inspection  for 
teletherapy  and  gamma  stereotactic 
radiosurgery  units. 

(a)  A  licensee  shall  have  each 
teletherapy  unit  and  gamma  stereotactic 
radiosurgery  unit  fully  inspected  and 
serviced  during  source  replacement  or 
at  intervals  not  to  exceed  5  years, 
whichever  comes  first,  to  assure  proper 
functioning  of  the  source  exposure 
mechanism. 

(b)  This  inspection  and  servicing  may 
only  be  performed  by  persons 
specifically  licensed  to  do  so  by  the 
Commission  or  an  Agreement  State. 

(c)  A  licensee  shall  keep  a  record  of 
the  inspection  and  servicing  in 
accordance  with  §  35.2655. 

§  35.657    Therapy-related  computer 
systems. 

The  licensee  shall  perform  acceptance 
testing  on  the  treatment  planning 
system  of  therapy-related  computer 
systems  in  accordance  with  published 
protocols  accepted  by  nationally 
recognized  bodies.  At  a  minimum,  the 
acceptance  testing  must  include,  as 
applicable,  verification  of: 

(a)  The  source-specific  input 
parameters  required  by  the  dose 
calculation  algorithm; 

(b)  The  accuracy  of  dose,  dwell  time, 
and  treatment  time  calculations  at 
representative  points; 

(c)  The  accuracy  of  isodose  plots  and 
graphic  displays; 

(d)  The  accuracy  of  the  software  used 
to  determine  sealed  source  positions 
from  radiographic  images;  and 

(e)  The  accuracy  of  electronic  transfer 
of  the  treatment  delivery  parameters  to 
the  treatment  delivery  unit  from  the 
treatment  planning  system. 


§35.690    Training  for  use  of  remote 
afterloader  units,  teletherapy  units,  and 
gamma  stereotactic  radiosurgery  units. 

Except  as  provided  in  §  35.57.  tho 
licensee  shall  require  an  authorized  user 
of  a  sealed  source  for  a  use  authorized 
under  §  35.600  to  be  a  physician  who — 

(a)  Is  certified  by  a  medical  specialty 
board  whose  certification  process 
includes  all  of  the  requ'remonts  in 
paragraph  (b)  of  this  section  and  whose 
certification  has  been  recognized  by  the 
Commission  or  an  Agreement  State:  or 

(b)(1)  Has  completed  a  structured 
educational  program  in  basic 
radionuclide  techniques  applicable  to 
the  use  of  a  .sealed  source  in  a 
therapeutic  medical  unit  that  includes — 

(i)  200  hours  of  classroom  and 
laboratory  training  in  the  following 
areas — 

(A)  Radiation  physics  and 
instrumentation; 

(B)  Radiation  protection: 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(D)  Radiation  biology:  and 

(ii)  500  hours  of  work  experience, 
under  the  supervision  of  an  authorized 
user  who  meets  the  requirements  in 
§  35.690  or  equivalent  Agreement  State 
requirements  at  a  medical  institution, 
involving — 

(A)  Reviewing  full  calibration 
measurements  and  periodic  spot-checks: 

(B)  Preparing  treatment  plans  and 
calculating  treatment  doses  and  times; 

(C)  Using  administrative  controls  to 
prevent  a  medical  event  involving  the 
use  of  byproduct  material; 

(D)  Implementing  emergency 
procedures  to  be  followed  in  the  event 
of  the  abnormal  operation  of  the 
medical  unit  or  console; 

(E)  Checking  and  using  sur\'ey  meters; 
and 

(F)  Selecting  the  proper  dose  and  how 
it  is  to  be  administered;  and 

(2)  Has  completed  3  years  of 
supervised  clinical  experience  in 
radiation  oncology,  under  an  authorized 
user  who  meets  the  requirements  in 

§  35.690  or  equivalent  Agreement  State 
requirements,  as  part  of  a  formal 
training  program  approved  by  the 
Residency  Review  Committee  for 
Radiation  Oncolog>'  of  the  Accreditation 
Council  for  Graduate  Medical  Education 
or  the  Committee  on  Postdoctoral 
Training  of  the  American  Osteopathic 
Association.  This  experience  may  be 
obtained  concurrently  with  the 
supervised  work  experience  required  by 
paragraph  (b)(l)(ii)  of  this  section;  and 

(3)  Has  obtained  written  certification 
that  the  individual  has  satisfactorily 
completed  the  requirements  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  and  has  achieved  a  level  of 


competency  sufficient  to  function 
independently  as  an  authorized  user  of 
each  type  of  therapeutic  medical  unit 
for  which  the  individual  is  requesting 
authorized  user  status.  The  written 
certification  must  be  signed  by  a 
preceptor  authorized  user  who  meets 
the  requirements  in  ^  35.690  or 
equivalent  Agreement  State 
requirements  for  an  authorized  user  for 
each  type  of  therapeutic  medical  unit 
for  which  the  individual  is  requesting 
authorized  user  status. 

Subpart  I — [Reserved] 

Subpart  J— Training  and  Experience 
Requirements 

§35.900    Radiation  Safety  Officer. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  an  individual 
fulfdling  the  responsibilities  of  the 
Radiation  Safety  Officer  as  provided  in 
§  35.24  to  be  an  individual  who — 

(a)  Is  certified  hv  the — 

(1)  American  Board  r)f  Health  Physics 
in  Comprehensive  Health  Physics: 

(2)  American  Board  of  Radiology; 

(3)  American  Board  of  Nuclear 
Medicine: 

(4)  American  Board  of  Science  in 
Nuclear  Medicine: 

(5)  Board  of  Pharmaceutical 
Specialties  in  Nuclear  Pharmacy; 

(6)  American  Board  of  Medical 
Physics  in  radiation  oncology  physics; 

(7)  Roval  College  of  Physicians  and 
Surgeons  of  Canada  in  nuclear 
medicine; 

(8)  American  Osteopathic  Board  of 
Radiology;  or 

(9)  American  Osteopathic  Board  of 
Nuclear  Medicine;  or 

(b)  Has  had  classroom  and  laboratory 
training  and  experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity: 

(iv)  Radiation  biology:  and 

(v)  Radiopharmaceutical  chemlstn^; 
and 

(2)  One  year  of  full  time  experience  as 
a  radiation  safety  technologist  at  a 
medical  institution  under  the 
supervision  of  the  individual  identified 
as  the  Radiation  Safety  Officer  on  a 
Commission  or  Agreement.  State  license 
that  authorizes  the  medical  use  of 
byproduct  material;  or 

fc)  Is  an  authorized  user  identified  on 
the  licensee's  license. 

§35.910    Training  for  uptake,  dilution,  and 
excretion  studies. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
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user  of  a  radiopharmaceutical  in 
§  35.100(a)  to  be  a  physician  who — 

(a)  Is  certified  in — 

(1)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine: 

(2)  Diagnostic  radiology  by  the 
American  Board  of  Radiology;  • 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology; 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(5)  American  Osteopathic  Board  of 
Nuclear  Medicine  in  nuclear  medicine; 
or 

(b)  Has  had  classroom  and  laboratory 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
prepared  radiopharmaceuticals,  and 
supervised  clinical  experience  as 
follows — 

(1)  40  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Radiation  biology;  and 

(v)  Radiopharmaceutical  chemistry; 
and 

(2)  20  hours  of  supervised  clinical 
experience  under  the  supervision  of  an 
authorized  user  and  that  includes — 

(i)  Examining  patients  or  human 
research  subjects  and  reviewing  their 
case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 

(ii)  Selecting  the  suitable 
radiopharmaceuticals  and  calculating 
and  measuring  the  dosages; 

(iii)  Administering  dosages  to  patients 
or  human  research  subjects  and  using 
syringe  radiation  shields; 

(iv)  Collaborating  with  the  authorized 
user  in  the  interpretation  of  radioisotope 
test  results;  and 

(v)  Patient  or  human  research  subject 
follow  up;  or 

(c)  Has  successfully  completed  a  6- 
month  training  program  in  nuclear 
medicine  as  part  of  a  training  program 
that  has  been  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  and  that  included 
classroom  and  laboratory  training,  work 
experience,  and  supervised  clinical 
experience  in  all  the  topics  identified  in 
paragraph  (b)  of  this  section. 

S  35.920    Training  for  imaging  and 
localization  studies. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  a  radiopharmaceutical, 
generator,  or  reagent  kit  in  §  35,20G(a)  to 
be  a  physician  who — 


(a)  Is  certified  in — 

(1)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

(2)  Diagnostic  radiology  by  the 
American  Board  of  Radiology; 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiologv; 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(5)  American  Osteopathic  Board  of 
Nuclear  Medicine  in  nuclear  medicine; 

or 

(b)  Has  had  classroom  and  laboratory 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
prepared  radiopharmaceuticals, 
generators,  and  reagent  kits,  supervised 
work  experience,  and  supervised 
clinical  experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(iv)  Radiopharmaceutical  chemistry; 

and 

(v)  Radiation  biology;  and 

(2)  506  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  that  includes — 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
surveys; 

(ii)  Calibrating  dose  calibrators  and 
diagnostic  instruments  and  performing 
checks  for  proper  operation  of  survey 
meters; 

(iii)  Calculating  and  safely  preparing 
patient  or  human  research  subject 
dosages; 

(iv)  Using  administrative  controls  to 
prevent  the  medical  event  of  byproduct 
material; 

(v)  Using  procedures  to  contain 
spilled  byproduct  material  safely  and 
using  proper  decontamination 
procedures;  and 

(vi)  Eluting  technetium-99m  from 
generator  systems,  measuring  and 
testing  the  eluate  for  molybdenum-99 
and  alumina  contamination,  and 
processing  the  eluate  with  reagent  kits 
to  prepare  technetium-99m  labeled 
radiopharmaceuticals;  and 

(3)  500  hours  of  supervised  clinical 
experience  under  the  supervision  of  an 
authorized  user  that  includes — 

(i)  Examining  patients  or  human 
research  subjects  and  reviewing  their 
case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 

(ii)  Selecting  the  suitable 
radiopharmaceuticals  and  calculating 
and  measuring  the  dosages; 


(iii)  Administering  dosages  to  patients 
or  human  research  subjects  and  using 
svringe  radiation  shields; 
'  (iv)  Collaborating  with  the  authorized 
user  in  the  interpretation  of  radioisotope 
test  results;  and 

(v)  Patient  or  human  research  subject 
follow  up;  or 

(c)  Has  successfully  completed  a  6- 
month  training  program  in  nuclear 
medicine  that  has  been  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  and  that  included 
classroom  and  laboratory  training,  work 
experience,  and  supervised  clinical 
experience  in  all  the  topics  identified  in 
paragraph  (b)  of  this  section. 

§  35.930    Training  for  therapeutic  use  of 
unsealed  byproduct  material. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  radiopharmaceuticals  in  §  35.300 
to  be  a  physician  who — 

(a)  Is  certified  by — 

(1)  The  American  Board  of  Nuclear 
Medicine; 

(2)  The  American  Board  of  Radiology 
in  radiology,  therapeutic  radiology,  or 
radiation  oncology; 

(3)  The  Royal  College  of  Physicians 
and  Surgeons  of  Canada  in  nuclear 
medicine;  or 

(4)  The  American  Osteopathic  Board 
of  Radiology  after  1984;  or 

(b)  Has  had  classroom  and  laboratory 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
therapeutic  radiopharmaceuticals,  and 
supervised  clinical  experience  as 
follows —  , 

(1)  80  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection: 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biology;  and 

(2)  Supervised  clinical  experience 
imder  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes — 

(i)  Use  of  iodine-131  for  diagnosis  of 
thjToid  function  and  the  treatment  of 
hyperthyroidism  or  cardiac  dysfunction 
in  10  individuals;  and 

(ii)  Use  of  iodine-131  for  treatment  of 
thyroid  carcinoma  in  3  individuals. 

§  35.932    Training  for  treatment  of 
hyperthyroidism. 

Except  as  provided  in  §  35,57,  the 
licensee  shall  require  the  authorized 
user  of  only  iodine-131  for  the  treatment 
of  hyperthyroidism  to  be  a  physician 
with  special  experience  in  thyroid 
disease  who  has  had  classroom  and 
laboratory  training  in  basic  radioisotope 
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handling  techniques  applicable  to  the 
use  of  iodine-131  for  treating 
hyperthyroidism,  and  supervised 
clinical  experience  as  follows — 

(a)  80  hours  of  classroom  and 
laboratory  training  that  includes — 

(1)  Radiation  physics  and 
instrumentation: 

(2)  Radiation  protection, 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology:  and 

(b)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes  the  use  of  iodine-131 
for  diagnosis  of  thyroid  function,  and 
the  treatment  of  hyperthyroidism  in  10 
individuals. 

§  35.934    Training  for  treatment  of  thyroid 
carcinoma. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  only  iodine-131  for  the  treatment 
of  thyroid  carcinoma  to  be  a  physician 
with  special  experience  in  thyroid 
disease  who  has  had  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  iodine-131  for  treating  thyroid 
carcinoma,  and  supervised  clinical 
experience  as  follows — 

(a)  80  hours  of  classroom  and 
laboratory  training  that  includes — 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology;  and 

(b)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes  the  use  of  iodine-131 
for  the  treatment  of  thyroid  carcinoma 
in  3  individuals. 

§  35.940    Training  for  use  of  brachytherapy 
sources. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  the  authorized 
user  of  a  brachytherapy  source  listed  in 
§  35.400  for  therapy  to  be  a  physician 
who — 

(a)  Is  certified  in — 

(1)  Radiology,  therapeutic  radiology, 
or  radiation  oncology  by  the  American 
Board  of  Radiology; 

(2)  Radiation  oncology  by  the 
American  Osteopathic  Board  of 
Radiology; 

(3)  Radiology,  with  specialization  in 
radiotherapy,  as  a  British  "Fellow  of  the 
Faculty  of  Radiology"  or  "Fellow  of  the 
Royal  College  of  Radiology";  or 

(4)  Therapeutic  radiology  by  the 
Canadian  Royal  College  of  Physicians 
and  Surgeons;  or 

(b)  Is  in  the  active  practice  of 
therapeutic  radiology,  has  had 


classroom  and  laborator\-  training  in 
radioisotope  handling  techniques 
applicable  to  the  therapeutic  use  of 
brachytherapy  sources,  supervised  work 
experience,  and  supervised  clinical 
experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation: 

(ii)  Radiation  protection: 

(iii)  Mathematics  pertaining  to  the  use 
and  measiuement  of  radioactivity;  and 

(iv)  Radiation  biology; 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
that  includes — 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
surveys; 

(ii)  Checking  survey  meters  for  proper 
operation; 

(iii)  Preparing,  implanting,  and 
removing  sealed  sources: 

(iv)  Maintaining  running  inventories 
of  material  on  hand; 

(v)  Using  administrative  controls  to 
prevent  a  medical  event  involving 
byproduct  material;  and 

(vi)  Using  emergency  procedures  to 
control  byproduct  material:  and 

(3)  Three  years  of  supervised  clinical 
experience  diat  includes  one  year  in  a 
formal  training  program  approved  by 
the  Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association, 
and  an  additional  two  years  of  clinical 
experience  in  therapeutic  radiology 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes — 

(i)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
brachj'therapy  treatment,  and  any 
limitations  or  contraindications: 

(ii)  Selecting  the  proper 
brachjiherapy  sources  and  dose  and 
method  of  administration: 

(iii)  Calculating  the  dose:  and 

(iv)  Post-administration  follow  up  and 
review  of  case  histories  in  collaboration 
with  the  authorized  user. 

§  35.941    Training  for  ophthalmic  use  of 
strontium-90. 

Except  as  provided  in  §  35.57,  the 
licensee  shall  require  the  authorized 
user  of  only  strontium-90  for 
ophthalmic  radiotherapy  to  be  a 
physician  who  is  in  the  active  practice 
of  therapeutic  radiology  or 
ophthalmology,  and  has  had  classroom 
and  laboratory  training  in  basic 


radioisotope  handling  techniques 
applicable  to  the  use  of  strontium-90  for 
ophthalmic  radiotherapy,  and  a  period 
of  super\'ised  clinical  training  in 
ophthalmic  radiotherapy  as  follows — 

(a)  24  hours  of  classroom  and 
laboratory  training  that  includes — 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology; 

(b)  Supervised  clinical  training  in 
ophthalmic  radiotherapy  under  the 
supervision  of  an  authorized  user  at  a 
medical  institution  that  includes  the  use 
of  strontium-90  for  the  ophthalmic 
treatment  of  five  individuals  that 
includes — 

(1)  Examination  of  each  individual  to 
be  treated; 

(2)  Calculation  of  the  dose  to  be 
administered; 

(3)  Administration  of  the  dose;  and 

(4)  Follow  up  and  review  of  each 
individual's  case  historv' 

§  35.950    Training  for  use  of  sealed 
sources  for  diagnosis. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  the  authorized 
user  of  a  sealed  source  in  a  device  listed 
in  §  35.500  to  be  a  physician,  dentist,  or 
podiatrist  who — 

(a)  Is  certified  in — 

(1)  Radiology,  diagnostic  radiology-, 
therapeutic  radiology,  or  radiation 
oncology  by  the  American  Board  of 
Radiology: 

(2)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology;  or 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(b)  Has  had  8  hours  of  classroom  and 
laborator\'  training  in  basic  radioisotope 
handling  techniques  specifically 
applicable  to  the  use  of  the  device  that 
includes — 

(1)  Radiation  physics,  mathematics 
pertaining  to  the  use  and  measurement 
of  radioactivity,  and  instrumentation; 

(2)  Radiation  biology: 

(3)  Radiation  protection:  and 

(4)  Training  in  the  use  of  the  device 
for  the  uses  requested. 

§  35.960    Training  for  use  of  therapeutic 
medical  devices. 

Except  as  provided  in  §  35.57.  the 
licensee  shall  require  the  authorized 
user  of  a  sealed  source  listed  in  §  35.600 
to  be  a  physician  who — 

(a)  Is  certified  in — 

(1)  Radiology,  therapeutic  radiolog>\ 
or  radiation  oncology  by  the  American 
Board  of  Radiology; 
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(2)  Radiation  oncology  by  the 
American  Osteopathic  Board  of 
Radiology; 

(3)  Radiology,  with  specialization  in 
radiotherapy,  as  a  British  ■'Fellow  of  the 
Facuhy  of  Radiology"  or  '•pellow  of  the 
Royal  College  of  Radiology":  or 

('4)  Therapeutic  radiology  by  the 
Canadian  Royal  College  of  Physicians 
and  Surgeons;  or 

(b)  Is  in  the  active  practice  of 
therapeutic  radiology,  and  has  had 
classroom  and  laborator\'  training  in 
basic  radioisotope  techniques  applicable 
to  the  use  of  a  sealed  source  in  a 
therapeutic  medical  device,  supervised 
work  experience, .and  supervised 
clinical  experience  as  follows — 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes — 

(i)  Radiation  physics  and 
instrumentation: 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biolog\'; 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
that  includes — 

(i)  Review  of  the  full  calibration 
measurements  and  periodic  spot-checks: 

(ii)  Preparing  treatment  plans  and 
calculating  treatment  times; 

(iii)  Using  administrative  controls  to 
prevent  medical  events; 

(iv)  Implementing  emergency 
procedures  to  be  followed  in  the  event 
of  the  abnormal  operation  of  the 
medical  device  or  console;  and 

(v)  Checking  and  using  survey  meters: 
and 

(3)  Three  years  of  supervised  clinical 
experience  that  includes  one  year  in  a 
formal  training  program  approved  by 
the  Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association 
and  an  additional  two  years  of  clinical 
experience  in  therapeutic  radiology 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes — 

(i)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
teletherapy,  remote  afterloader,  or 
gamma  stereotactic  radiosurgerv' 
treatment,  and  any  limitations  or 
contraindications: 

(ii)  Selecting  the  proper  dose  and  how 
it  is  to  be  administered; 

(iii)  Calculating  the  doses  and 
collaborating  with  the  authorized  user 
in  the  review  of  patients'  or  human 
research  subjects'  progress  and 
consideration  of  the  need  to  modify 


originally  prescribed  doses  as  warranted 
bv  patients'  or  human  research  subjects' 
reaction  to  radiation;  and 

(iv)  Post-administration  follow  up  and 
review  of  case  histories. 

§  35.961    Training  for  authorized  medical 
physicist. 

The  licensee  shall  require  the 
authorized  medical  physicist  to  be  an 
individual  who — 

(a)  Is  certified  by  the  American  Board 
of  Radiologv  in — 

(1)  Therapeutic  radiological  physics; 

(2)  Roentgen  ray  and  gamma  ray 
phvsics: 

(3)  X-ray  and  radium  physics;  or 

(4)  Radiological  physics;  or 

(b)  Is  certified  by  the  American  Board 
of  Medical  Physics  in  radiation 
oncology  physics:  or 

(c)  Holds  a  master's  or  doctor's  degree 
in  physics,  biophysics,  radiological 
physics,  or  health  physics,  and  has 
completed  1  year  of  full  time  training  in 
therapeutic  radiological  physics  and  an 
additional  year  of  full  time  work 
experience  under  the  supervision  of  a 
medical  physicist  at  a  medical 
institution  that  includes  the  tasks  listed 
in  §§  35.67,  35.632,  35.633,  35.635, 
35.642.  35.643,  35.644,  35.645  and 
35.652,  as  applicable. 

§  35.980    Training  for  an  authorized  nuclear 
pharmacist. 

The  licensee  shall  require  the 
authorized  nuclear  pharmacist  to  be  a 
pharmacist  who — 

(a)  Has  current  board  certification  as 
a  nuclear  pharmacist  by  the  Board  of 
Pharmaceutical  Specialties;  or 

(b)(1)  Has  completed  700  hours  in  a 
structured  educational  program 
consisting  of  both — 

(i)  Didactic  training  in  the  following 
areas: 

(A)  Radiation  physics  and 
instrumentation: 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  Supervised  experience  in  a 
nuclear  pharmacy  involving  the 
following — 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys; 

(B)  Using  and  performing  checks  for 
proper  operation  of  dose  calibrators, 
survey  meters,  and,  if  appropriate, 
instruments  used  to  measure  alpha-  or 
beta-emitting  radionuclides; 

(C)  Calculating,  assaying,  and  safely 
preparing  dosages  for  patients  or  human 
research  subjects; 

(D)  Using  administrative  controls  to 
avoid  mistakes  in  the  administration  of 
byproduct  material; 


(E)  Using  procedures  to  prevent  or 
minimize  contamination  and  using 
proper  decontamination  procedures; 
and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized 
nuclear  pharmacist,  that  the  above 
training  has  been  satisfactorily 
completed  and  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  independently  operate  a 
nuclear  pharmacy. 

§  35.981    Training  for  experienced  nuclear 
pharmacists. 

A  licensee  may  apply  for  and  must 
receive  a  license  amendment  identifv'ing 
an  experienced  nuclear  pharmacist  as 
an  authorized  nuclear  pharmacist  before 
it  allows  this  individual  to  work  as  an 
authorized  nuclear  pharmacist.  A 
pharmacist  who  has  completed  a 
structured  educational  program  as 
specified  in  §  35.980(b)(1)  before 
December  2.  1994,  and  who  is  working 
in  a  nuclear  pharmacy  would  qualify  as 
an  experienced  nuclear  pharmacist.  An 
experienced  nuclear  pharmacist  need 
not  comply  with  the  requirements  for  a 
preceptor  statement  (§  35.980(b)(2))  and 
recentness  of  training  (§  35.59)  to 
qualify  as  an  authorized  nuclear 
pharmacist. 

Subpart  K— Other  Medical  Uses  of 
Byproduct  Material  or  Radiation  From 
Byproduct  Material 

§  35.1 000    Other  medical  uses  of  byproduct 
material  or  radiation  from  byproduct 
material. 

A  licensee  may  use  byproduct 
material  or  a  radiation  source  approved 
for  medical  use  which  is  not  specifically 
addressed  in  subparts  D  through  H  of 
this  part  if — 

(a)  The  applicant  or  licensee  has 
submitted  the  information  required  by 
§  35.12(b)  through  (d);  and 

(b)  The  applicant  or  licensee  has 
received  written  approval  from  the 
Commission  in  a  license  or  license 
amendment  and  uses  the  material  in 
accordance  with  the  regulations  and 
specific  conditions  the  Commission 
considers  necessary  for  the  medical  use 
of  the  material. 

Subpart  L — Records 

§  35.2024    Records  of  authority  and 
responsibilities  for  radiation  protection 
programs. 

(a)  A  licensee  shall  retain  a  record  of 
actions  taken  by  the  licensee's 
management  in  accordance  with 
§  35.24(a)  for  5  years.  The  record  must 
include  a  summary  of  the  actions  taken 
and  a  signature  of  licensee  management. 
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(b)  The  licensee  shall  retain  a  copy  of 
both  authority,  duties,  and 
responsibilities  of  the  Radiation  Safety 
Officer  as  required  by  §  35.24(e).  and  a 
signed  copy  of  each  Radiation  Safety 
Officer's  agreement  to  be  responsible  for 
implementing  the  radiation  safety 
program,  as  required  by  §  35.24(b).  for 
the  duration  of  the  license.  The  records 
must  include  the  signature  of  the 
Radiation  Safety  Officer  and  licensee 
management. 

§  35.2026    Records  of  radiation  protection 
program  changes. 

A  licensee  shall  retain  a  record  of 
each  radiation  protection  program 
change  made  in  accordance  with 
§  35.26(a)  for  5  years.  The  record  must 
include  a  copy  of  the  old  and  new- 
procedures ;  the  effective  date  of  the 
change;  and  the  signature  of  the  licensee 
management  that  reviewed  and 
approved  the  change. 

§  35.2040    Records  of  wrinen  directives. 

A  licensee  shall  retain  a  copy  of  each 
written  directive  as  required  by  §  35.40 
for  3  years. 

§  35.2041    Records  for  procedures  for 
administrations  requiring  a  written  directive 

A  licensee  shall  retain  a  copy  of  the 
procedures  required  by  §  35.41(a)  for  the 
duration  of  the  license. 

§  35.2060    Records  of  calibrations  of 
instruments  used  to  measure  the  activity  of 
unsealed  byproduct  material. 

A  licensee  shall  maintain  a  record  of 
instrument  calibrations  required  by 
§  35.60  for  3  years.  The  records  must 
include  the  model  and  serial  number  of 
the  instrument,  the  date  of  the 
calibration,  the  results  of  the  calibration, 
and  the  name  of  the  individual  who 
performed  the  calibration. 

§  35.2061     Records  of  radiation  survey 
instrument  calibrations. 

A  licensee  shall  maintain  a  record  of 
radiation  survey  instrument  calibrations 
required  by  §  35.61  for  3  years.  The 
record  must  include  the  model  and 
serial  number  of  the  instrument,  the 
date  of  the  calibration,  the  results  of  the 
calibration,  and  the  name  of  the 
individual  who  performed  the 
calibration. 

§  35.2063    Records  of  dosages  of  unsealed 
byproduct  material  for  medical  use. 

(a)  A  licensee  shall  maintain  a  record 
of  dosage  determinations  required  by 
§35.63  for  3  years. 

(b)  The  record  must  contain — 

(1)  The  radiopharmaceutical; 

(2)  The  patient's  or  human  research 
subject's  name,  or  identification  number 
if  one  has  been  assigned; 


(3)  The  prescribed  dosage,  the 
determined  dosage,  or  a  notation  that 
the  total  activitv  is  less  than  1.1  MBq 
(30nCi); 

(4)  The  date  and  time  of  the  dosage 
determination;  and 

(5)  The  name  of  the  individual  who 
determined  the  dosage. 

§  35.2067    Records  of  leaks  tests  and 
inventory  of  sealed  sources  and 
brachytherapy  sources. 

(a)  A  licensee  shall  retain  records  of 
leak  tests  required  by  §  35.67(b)  for  3 
years.  The  records  must  include  the 
model  number,  and  serial  number  if  one 
has  been  assigned,  of  each  source  tested; 
the  identity  of  each  source  by 
radionuclide  and  its  estimated  activity: 
the  results  of  the  test;  the  date  of  the 
test;  and  the  name  of  the  individual  who 
performed  the  test. 

(b)  A  licensee  shall  retain  records  of 
the  semi-aimual  physical  inventon,-  of 
sealed  sources  and  brachytherapy 
sources  required  by  §  35.67(g)  for  3 
years.  The  inventor\-  records  must 
contain  the  model  number  of  each 
source,  and  serial  number  if  one  has 
been  assigned,  the  identity  of  each 
source  by  radionuclide  and  its  nominal 
activity,  the  location  of  each  source,  and 
the  name  of  the  individual  who 
performed  the  inventory. 

§  35.2070    Records  of  surveys  for  ambient 
radiation  exposure  rate. 

A  licensee  shall  retain  a  record  of 
each  survey  required  by  §  35.70  for  3 
years.  The  record  must  include  the  date 
of  the  survey,  the  results  of  the  survey, 
the  instrument  used  to  make  the  survey, 
and  the  name  of  the  individual  who 
performed  the  survey. 

§  35.2075    Records  of  the  release  of 
individuals  containing  unsealed  byproduct 
material  or  implants  containing  byproduct 
material. 

(a)  A  licensee  shall  retain  a  record  of 
the  basis  for  authorizing  the  release  of 
an  individual  in  accordance  with 

§  35.75,  if  the  total  effective  dose 
equivalent  is  calculated  by — 

(1)  Using  the  retained  activity  rather 
than  the  activity  administered: 

(2)  Using  an  occupancy  factor  less 
than  0.25  at  1  meter; 

(3)  Using  the  biological  or  effective 
half-life;  or 

(4)  Considering  the  shielding  by 
tissue. 

(b)  A  licensee  shall  retain  a  record 
that  the  instructions  required  by 

§  35.75(b)  were  provided  to  a  breast- 
feeding female  if  the  radiation  dose  to 
the  infant  or  child  from  continued 
breast-feeding  could  result  in  a  total 
effective  dose  equivalent  exceeding  5 
mSv  (0.5  rem). 


(c)  The  records  required  by 
paragraphs  (a)  and  (b)  of  this  section 
must  be  retained  for  3  years  after  the 
date  of  release  of  the  individual. 

§  35.2080    Records  of  mobile  medical 
services. 

(a)  A  licensee  shall  retain  a  copy  of 
each  letter  that  permits  the  use  of 
byproduct  material  at  a  client's  address, 
as  required  by  §  35.80(a)(1).  Each  letter 
must  clearly  delineate  the  authority  and 
responsibility  of  the  licensee  and  the 
client  and  must  be  retained  for  3  years 
after  the  last  provision  of  ser\ice. 

(b)  A  licensee  shall  retain  the  record 
of  each  surv^ey  required  by  §  35.80(a)(4) 
for  3  years.  The  record  must  include  the 
date  of  the  surv^ey.  the  results  of  the 
survey,  the  instrument  used  to  make  the 
survey,  and  the  name  of  the  individual 
who  performed  the  sur\'ey. 

§  35.2092    Records  of  decay-in-storage. 

A  licensee  shall  maintain  records  of 
the  disposal  of  licensed  materials,  as 
required  by  §  35.92.  for  3  years.  The 
record  must  include  the  date  of  the 
disposal,  the  sur\'ey  instrument  used, 
the  background  radiation  level,  the 
radiation  level  measured  at  the  surface 
of  each  waste  container,  and  the  name 
of  the  individual  who  performed  the 
survey. 

§  35.2204    Records  of  molybdenum-99 
concentrations. 

A  licensee  shall  maintain  a  record  of 
the  molybdenum-99  concentration  tests 
required  by  §  35.204fb)  for  3  years.  The 
record  must  include,  for  each  measured 
elution  of  technetium-99m,  the  ratio  of 
the  measures  expressed  as  kilobecquerel 
of  molybdenum-99  per  megabecquerel 
of  technetium-99m  (or  microcuries  of 
molybdenum  per  millicurie  of 
technetium),  the  time  and  date  of  the 
measurement,  and  the  name  of  the 
individual  who  made  the  measurement. 

§  35.231 0    Records  of  safety  instruction. 

A  licensee  shall  maintain  a  record  of 
safetv  instructions  required  by 
§§35.310.  35.410.  and  35.610'for  3 
years.  The  record  must  include  a  list  of 
the  topics  covered,  the  date  of  the 
instruction,  the  name(s)  of  the 
attendee(s).  and  the  name(s)  of  the 
individual(s)  who  provided  the 
instruction. 

§  35.2404    Records  of  surveys  after  source 
implant  and  removal. 

A  licensee  shall  maintain  a  record  of 
the  surveys  required  by  §§  35.404  and 
35.604  for  3  years.  Each  record  must 
include  the  date  and  results  of  the 
survey,  the  sur\'ey  instrument  used,  and 
the  name  of  the  individual  who  made 
the  survev. 
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§  35.2406    Records  of  brachytherapy 
source  accountability. 

(a)  A  licensee  shall  maintain  a  record 
of  brachytherapy  source  accountability 
required  by  §  35.406  for  3  years. 

(b)  For  temporary  implants,  the  record 
must  include — 

(1)  The  number  and  activity  of 
sources  removed  from  storage,  the  time 
and  date  they  were  removed  from 
storage,  the  name  of  the  individual  who 
removed  them  from  storage,  and  the 
location  of  use;  and 

(2)  The  number  and  activity  of 
.sources  returned  to  storage,  the  time  and 
date  they  were  returned  to  storage,  and 
the  name  of  the  individual  who 
returned  them  to  storage. 

(c)  For  permanent  implants,  the 
record  must  include — 

(1)  The  number  and  activity  of 
sources  removed  from  storage,  the  date 
they  were  removed  from  storage,  and 
the  name  of  the  individual  who 
removed  them  from  storage: 

(2)  The  number  and  activity  of 
sources  not  implanted,  the  date  they 
were  returned  to  storage,  and  the  name 
of  the  individual  who  returned  them  to 
storage;  and 

(3)  The  number  and  activity  of 
sources  permanently  implanted  in  the 
patient  or  human  research  subject. 

§  35.2432    Records  of  calibration 
measurements  of  brachytherapy  sources. 

(a)  A  licensee  shall  maintain  a  record 
of  the  calibrations  of  brachytherapy 
sources  required  by  §  35.432  for  3  years 
after  the  last  use  of  the  source. 

(b)  The  record  must  include — 

(1)  The  date  of  the  calibration; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
source  and  the  instruments  used  to 
calibrate  the  source; 

(3)  The  source  output  or  activity; 

(4)  The  source  positioning  accuracy 
within  the  applicators;  and 

(5)  The  signature  of  the  authorized 
medical  physicist. 

§  35.2433    Records  of  decay  of  strontium- 
90  sources  for  ophthalmic  treatments. 

(a)  A  licensee  shall  maintain  a  record 
of  the  activity  of  a  strontium-90  source 
required  by  §  35.433  for  the  life  of  the 
source. 

(b)  The  record  must  include — 

(1)  The  date  and  initial  activity  of  the 
source  as  determined  under  §  35.432; 
and 

(2)  For  each  decay  calculation,  the 
date  and  the  source  activity  as 
determined  under  §  35.433. 


§  35.2605    Records  of  installation, 
maintenance,  adjustment,  and  repair  of 
remote  afterloader  units,  teletherapy  units, 
and  gamma  stereotactic  radiosurgery  units. 

A  licensee  shall  retain  a  record  of  the 
installation,  maintenance,  adjustment, 
and  repair  of  remote  afterloader  units, 
teletherapy  units,  and  gamma 
stereotactic  radiosurgery  units  as 
required  by  §  35.605  for  3  years.  For 
each  installation,  maintenance, 
adjustment  and  repair,  the  record  must 
include  the  date,  description  of  the 
service,  and  name(s)  of  the  individual(s) 
who  performed  the  work. 

§  35.261 0    Records  of  safety  procedures. 

A  licensee  shall  retain  a  copy  of  the 
procedures  required  by  §§  35.610(a)(4) 
and  (d)(2)  until  the  licensee  no  longer 
possesses  the  remote  afterloader, 
teletherapy  unit,  or  gamma  stereotactic 
radiosurgery  unit. 

§  35.2630    Records  of  dosimetry  equipment 
used  with  remote  afterloader  units, 
teletherapy  units,  and  gamma  stereotactic 
radiosurgery  units. 

(a)  A  licensee  shall  retain  a  record  of 
the  calibration,  intercomparison,  and 
comparisons  of  its  dosimetry  equipment 
done  in  accordance  with  §  35.630  for  the 
duration  of  the  license. 

(b)  For  each  calibration, 
intercomparison,  or  comparison,  the 
record  must  include — 

(1)  The  date; 

(2)  The  manufacturer's  name,  model 
numbers  and  serial  numbers  of  the 
instruments  that  were  calibrated, 
intercompared.  or  compared  as  required 
by  paragraphs  (a)  and  (b)  of  §  35.630; 

(3)  The  correction  factor  that  was 
determined  from  the  calibration  or 
comparison  or  the  apparent  correction 
factor  that  was  determined  from  an 
intercomparison;  and 

(4)  The  names  of  the  individuals  who 
performed  the  calibration, 
intercomparison,  or  comparison. 

§  35.2632    Records  of  teletherapy,  remote 
afterloader,  and  gamma  stereotactic 
radiosurgery  full  calibrations. 

(a)  A  licensee  shall  maintain  a  record 
of  the  teletherapy  unit,  remote 
afterloader  unit,  and  gamma  stereotactic 
radiosurgery  unit  full  calibrations 
required  by  §§  35.632,  35.633,  and 
35.635  for  3  years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  calibration; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  of  the 
teletherapy,  remote  afterloader,  and 
gamma  stereotactic  radiosurgery  unit(s), 
the  source(s),  and  the  instruments  used 
to  calibrate  the  unit(s); 

(3)  The  results  and  an  assessment  of 
the  full  calibrations; 


(4)  The  results  of  the  autoradiograph 
required  for  low  dose-rate  remote 
afterloader  units;  and 

(5)  The  signature  of  the  authorized 
medical  physicist  who  performed  the 
full  calibration. 

§  35.2642    Records  of  periodic  spot-checks 
for  teletherapy  un'its. 

(a)  A  licensee  shall  retain  a  record  of 
each  periodic  spot-check  for  teletherapy 
units  required  by  §  35.642  for  3  years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  spot-check; 

(2)  The  manufacturer's  neune,  model 
number,  and  serial  number  of  the 
teletherapy  unit,  source  and  instrument 
used  to  measure  the  output  of  the 
teletherapy  unit; 

(3)  An  assessment  of  timer  linearity 
and  constancy; 

(4)  The  calculated  on-off  error; 

(5)  A  determination  of  the 
coincidence  of  the  radiation  field  and 
the  field  indicated  by  the  light  beam 
localizing  device; 

(6)  The  determined  accuracy  of  each 
distance  measuring  and  localization 
device; 

(7)  The  difference  between  the 
anticipated  output  and  the  measured 
output; 

(8)  Notations  indicating  the 
operability  of  each  entrance  door 
electrical  interlock,  each  electrical  or 
mechanical  stop,  each  source  exposure 
indicator  light,  and  the  viewing  and 
intercom  system  and  doors;  and 

(9)  The  name  of  the  individual  who 
performed  the  periodic  spot-check  and 
the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  record  of 
the  spot-check. 

(c)  A  licensee  shall  retain  a  copy  of 
the  procedures  required  by  §  35.642(b) 
until  the  licensee  no  longer  possesses 
the  teletherapy  unit. 

§  35.2643    Records  of  periodic  spot-checks 
for  remote  afterloader  units. 

(a)  A  licensee  shall  retain  a  record  of 
each  spot-check  for  remote  afterloader 
units  required  by  §  35.643  for  3  years. 

(b)  The  record  must  include,  as 
applicable — 

(1)  The  date  of  the  spot-check: 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
remote  afterloader  unit  and  source; 

(3)  An  assessment  of  timer  accuracy; 

(4)  Notations  indicating  the 
operability  of  each  entrance  door 
electrical  interlock,  radiation  monitors, 
source  exposure  indicator  lights, 
viewing  and  intercom  systems,  and 
clock  and  decayed  source  activity  in  the 
unit's  computer;  and 

(5)  The  name  of  the  individual  who 
performed  the  periodic  spot-check  and 
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the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  record  of 
the  spot-check. 

(c)  A  licensee  shall  retain  a  copy  of 
the  procedures  required  by  §  35.643(b) 
until  the  licensee  no  longer  possesses 
the  remote  afterloader  unit. 

§  35.2645    Records  of  periodic  spot-checks 
for  gamma  stereotactic  radiosurgery  units. 

(a)  A  licensee  shall  retain  a  record  of 
each  spot-check  for  gamma  stereotactic 
radiosurgery'  units  required  by  §  35.645 
for  3  years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  spot -check; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  for  the 
gamma  stereotactic  radiosurgerx*  unit 
and  the  instrument  used  to  measure  the 
output  of  the  unit: 

(3)  An  assessment  of  timer  linearity 
and  accuracy; 

(4)  The  calculated  on-off  error; 

(5)  A  determination  of  truruiion 
centricity; 

(6)  The  difference  between  the 
anticipated  output  and  the  measured 
output; 

(7)  An  assessment  of  source  output 
against  computer  calculations; 

(8)  Notations  indicating  the 
operability  of  radiation  monitors, 
helmet  microswitches.  emergency 
timing  circuits,  emergency  off  buttons, 
electrical  interlocks,  source  exposure 
indicator  lights,  viewing  and  intercom 
systems,  timer  termination,  treatment 
table  retraction  mechanism,  and 
stereotactic  frames  and  localizing 
devices  (trunnions);  and 

(9)  The  name  of  the  individual  who 
performed  the  periodic  spot-check  and 
the  signature  of  the  authorized  medical 
physicist  who  reviewed  the  record  of 
the  spot-check. 

(c)  A  licensee  shall  retain  a  copy  of 
the  procedures  required  by  §  35.645(b) 
until  the  licensee  no  longer  possesses 
the  gamma  stereotactic  radiosurgerj' 
unit. 

§  35.2647    Records  of  additional  technical 
requirements  for  mobile  remote  afterloader 
units. 

(a)  A  licensee  shall  retain  a  record  of 
each  check  for  mobile  remote 
afterloader  units  required  by  §  35.647 
for  3  years. 

(b)  The  record  must  include — 

(1)  The  date  of  the  check; 

(2)  The  manufacturer's  name,  model 
number,  and  serial  number  of  the 
remote  afterloader  unit; 

(3)  Notations  accounting  for  all 
sources  before  the  licensee  departs  from 
a  facility; 

(4)  Notations  indicating  the 
operability  of  each  entrance  door 


electrical  interlock,  radiation  monitors, 
source  exposure  indicator  lights, 
viewing  and  intercom  system, 
applicators,  soiu-ce  transfer  tubes,  and 
transfer  tube  applicator  interfaces,  and 
source  positioning  accuracy;  and 

(5)  The  signature  of  the  individual 
who  performed  the  check. 

§  35.2652    Records  of  surveys  of 
therapeutic  treatment  units. 

(a)  A  licensee  shall  maintain  a  record 
of  radiation  surveys  of  treatment  units 
made  in  accordance  with  §  35.652  for 
the  duration  of  use  of  the  unit. 

(b)  The  record  must  include — 

(1)  The  date  of  the  measurements; 

(2)  The  manufacturer's  name,  model 
number  and  serial  number  of  the 
treatment  unit,  source,  and  instrument 
used  to  measure  radiation  levels; 

(3)  Each  dose  rate  measured  around 
the  source  while  the  unit  is  in  the  off 
position  and  the  average  of  all 
measurements;  and 

(4)  The  signature  of  the  individual 
who  performed  the  test. 

§  35.2655    Records  of  5-year  inspection  for 
teletherapy  and  gamma  stereotactic 
radiosurgery  units. 

(a)  A  licensee  shall  maintain  a  record 
of  the  5-year  inspections  for  teletherapy 
and  gamma  stereotactic  radiosurgery 
units  required  by  §  35.655  for  the 
duration  of  use  of  the  unit. 

(b)  The  record  must  contain — 

(1)  The  inspector's  radioactive 
materials  license  number; 

(2)  The  date  of  inspection; 

(3)  The  manufacturer's  name  and 
model  nimiber  and  serial  number  of 
both  the  treatment  unit  and  source; 

(4)  A  list  of  components  inspected 
and  serviced,  and  the  type  of  service: 
and 

(5)  The  signature  of  the  inspector. 

Subpart  M — Reports 

§  35.3045    Report  and  notification  of  a 
medical  event. 

(a)  A  licensee  shall  report  any  event, 
except  for  an  event  that  results  from 
patient  intervention,  in  which  the 
administration  of  byproduct  material  or 
radiation  from  byproduct  material 
results  in — 

(1)  A  dose  that  differs  from  the 
prescribed  dose  or  dose  that  would  have 
resulted  from  the  prescribed  dosage  by 
more  than  0.05  Sv  (5  rem)  effective  dose 
equivalent.  0.5  Sv  (50  rem)  to  an  organ 
or  tissue,  or  0.5  Sv  (50  rem)  shallow- 
dose  equivalent  to  the  skin;  and 

(i)  The  total  dose  delivered  differs 
from  the  prescribed  dose  by  20  percent 
or  more; 

(ii)  The  total  dosage  delivered  differs 
from  the  prescribed  dosage  by  20 


percent  or  more  or  falls  outside  the 
prescribed  dosage  range:  or 

(iii)  The  fractionated  dose  delivered 
differs  from  the  prescribed  dose,  for  a 
single  fraction,  bv  50  percent  or  more, 

(2)  A  dose  thatexceeds  0.05  Sv  (5 
rem)  effective  dose  equivalent,  0.5  Sv 
(50  rem)  to  an  organ  or  tissue,  or  0.5  Sv 
(50  rem)  shallow  dose  equivalent  to  the 
skin  from  any  of  the  following — 

(i)  An  administration  of  a  wrong 
radioactive  drug  containing  byproduct 
material: 

(ii)  An  administration  of  a  radioactive 
drug  containing  byproduct  material  by 
the  wrong  route  of  administration; 

(iii)  An  administration  of  a  dose  or 
dosage  to  the  wrong  individual  or 
human  research  subject; 

(iv)  An  administration  of  a  dose  or 
dosage  delivered  by  the  wrong  mode  of 
treatment;  or 

(v)  A  leaking  sealed  source, 

(3)  A  dose  to  the  skin  or  an  organ  or 
tissue  other  than  the  treatment  site  that 
exceeds  by  0.5  Sv  (50  rem)  to  an  organ 
or  tissue  and  50  percent  or  more  of  the 
dose  expected  from  the  administration 
defined  in  the  written  directive 
(excluding,  for  permanent  implants, 
seeds  that  were  implanted  in  the  correct 
site  but  migrated  outside  the  treatment 
site), 

(b)  A  licensee  shall  report  any  event 
resulting  from  inter\ention  of  a  patient 
or  human  research  subject  in  which  the 
administration  of  byproduct  material  or 
radiation  from  byproduct  material 
results  or  will  result  in  unintended 
permanent  functional  damage  to  an 
organ  or  a  physiological  system,  as 
determined  by  a  phvsician. 

(c)  The  licensee  shall  notify-  by 
telephone  the  \RC  Operations  Center^ 
no  later  than  the  next  calendar  day  after 
discoven,'  of  the  medical  event 

(d)  The  licensee  shall  submit  a  written 
report  to  the  appropriate  \RC  Regional 
Office  listed  in  §  30.6  of  this  chapter 
within  15  days  after  discoven,-  of  the 
medical  event. 

(1)  The  written  report  must  include — 

(i)  The  licensee's  name; 

(ii)  The  name  of  the  prescribing 
physician: 

(iii)  A  brief  description  of  the  event; 

(iv)  Why  the  event  occurred; 

(v)  The  effect,  if  any.  on  the 
individual(s)  who  received  the 
administration: 

(vi)  What  actions,  if  any.  have  been 
taken  or  are  planned  to  prevent 
recurrence;  and 

(vii)  Certification  that  the  licensee 
notified  the  individual  (or  the 
individual's  responsible  relative  or 
guardian),  and  if  not.  why  not. 


J  The  commercial  telephone  number  of  the  NRC 
Operations  Center  is  (301)  951-0550, 
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(2)  The  report  may  not  contain  the 
individual's  name  or  any  other 
information  that  could  lead  to 
identification  of  the  individual. 

(e)  The  licensee  shall  provide 
notification  of  the  event  to  the  referring 
physician  and  also  notify  the  individual 
who  is  the  subject  of  the  medical  event 
no  later  than  24  hours  after  its 
discovery,  unless  the  referring  physician 
personally  informs  the  licensee  either 
that  he  or  she  will  inform  the  individual 
or  that,  based  on  medical  judgment, 
telling  the  individual  would  be  harmful. 
The  licensee  is  not  required  to  notif\-  the 
individual  without  first  consulting  the 
referring  physician.  If  the  referring 
physician  or  the  affected  individual 
cannot  be  reached  within  24  hours,  the 
licensee  shall  notify  the  individual  as 
soon  as  possible  thereafter.  The  licensee 
may  not  delay  any  appropriate  medical 
care  for  the  individual,  including  any 
necessary  remedial  care  as  a  result  of 
the  medical  event,  because  of  any  delay 
in  notification.  To  meet  the 
requirements  of  this  paragraph,  the 
notification  of  the  individual  who  is  the 
subject  of  the  medical  event  may  be 
made  instead  to  that  individual's 
responsible  relative  or  guardian.  If  a 
verbal  notification  is  made,  the  licensee 
shall  inform  the  individual,  or 
appropriate  responsible  relative  or 
guardian,  that  a  written  description  of 
the  event  can  be  obtained  from  the 
licensee  upon  request.  The  licensee 
shall  provide  such  a  written  description 
if  requested. 

(f)  Aside  from  the  notification 
requirement,  nothing  in  this  section 
affects  any  rights  or  duties  of  licensees 
and  physicians  in  relation  to  each  other, 
to  individuals  affected  by  the  medical 
event,  or  to  that  individual's  responsible 
relatives  or  guardians. 

(g)  A  licensee  shall; 

(1)  Annotate  a  copy  of  the  report 
provided  to  the  NRC  with  the: 

(i)  Name  of  the  individual  who  is  the 
subject  of  the  event;  and 

(ii)  Social  security  number  or  other 
identification  number,  if  one  has  been 
assigned,  of  the  individual  who  is  the 
subject  of  the  event;  and 

(2)  Provide  a  copy  of  the  annotated 
report  to  the  referring  physician,  if  other 
than  the  licensee,  no  later  than  15  days 
after  the  discovery  of  the  event. 

§  35.3047    Report  and  notification  of  a  dose 
to  an  embryo/fetus  or  a  nursing  child. 

(a)  A  licensee  shall  report  any  dose  to 
an  embryo/fetus  that  is  greater  than  50 
mSv  (5  rem)  dose  equivalent  that  is  a 
result  of  an  administration  of  byproduct 
material  or  radiation  from  byproduct 
materisd  to  a  pregnant  individual  unless 
the  dose  to  the  embryo/fetus  was 


specifically  approved,  in  advance,  by 
the  authorized  user. 

(b)  A  licensee  shall  report  any  dose  to 
a  nursing  child  that  is  a  result  of  an 
administration  of  byproduct  material  to 
a  breast-feeding  individual  that — 

(1)  Is  greater  than  50  mSv  (5  rem)  total 
effective  dose  equivalent;  or 

(2)  Has  resulted  in  unintended 
permanent  functional  damage  to  an 
organ  or  a  physiological  system  of  the 
child,  as  determined  by  a  physician. 

(c)  The  licensee  shall  notify  by 
telephone  the  NRC  Operations  Center 
no  later  than  the  next  calendar  day  after 
discovery  of  a  dose  to  the  embryo/fetus 
or  nursing  child  that  requires  a  report  in 
paragraphs  (a)  or  (b)  in  this  section. 

(d)  The  licensee  shall  submit  a  written 
report  to  the  appropriate  NRC  Regional 
Office  listed  in  §  30.6  of  this  chapter 
within  15  days  after  discovery  of  a  dose 
to  the  embryo/fetus  or  nursing  child  that 
requires  a  report  in  paragraphs  (a)  or  (b) 
in  this  section. 

(1)  The  written  report  must  include — 
(i)  The  licensee's  name; 

(ii)  The  name  of  the  prescribing 
physician: 

(iii)  A  brief  description  of  the  event; 

(iv)  Why  the  event  occurred; 

(v)  The  effect,  if  any,  on  the  embryo/ 
fetus  or  the  nursing  child; 

(vi)  What  actions,  if  any,  have  been 
taken  or  are  planned  to  prevent 
recurrence;  and 

(vii)  Certification  that  the  licensee 
notified  the  pregnant  individual  or 
mother  (or  the  mother's  or  child's 
responsible  relative  or  guardian),  and  if 
not,  why  not. 

(2)  The  report  must  not  contain  the 
individual's  or  child's  name  or  any 
other  information  that  could  lead  to 
identification  of  the  individual  or  child. 

(e)  The  licensee  shall  provide 
notification  of  the  event  to  the  referring 
physician  and  also  notify  the  pregnant 
individual  or  mother,  both  hereafter 
referred  to  as  the  mother,  no  later  than 
24  hours  after  discovery  of  an  event  that 
would  require  reporting  under 
paragraph  (a)  or  (b)  of  this  section, 
unless  the  referring  physician 
personally  informs  the  licensee  either 
that  he  or  she  will  inform  the  mother  or 
that,  based  on  medical  judgment,  telling 
the  mother  would  be  harmful.  The 
licensee  is  not  required  to  notify  the 
mother  without  first  consulting  with  the 
referring  physician.  If  the  referring 
physician  or  mother  cannot  be  reached 
within  24  hours,  the  licensee  shall  make 
the  appropriate  notifications  as  soon  as 
possible  thereafter.  The  licensee  may 
not  delay  any  appropriate  medical  care 
for  the  embryo/fetus  or  for  the  nursing 
child,  including  any  necessary  remedial 
care  as  a  result  of  the  event,  because  of 


any  delay  in  notification.  To  meet  the 
requirements  of  this  paragraph,  the 
notification  may  be  made  to  the 
mother's  or  child's  responsible  relative 
or  guardian  instead  of  the  mother.  If  a 
verbal  notification  is  made,  the  licensee 
shall  inform  the  mother,  or  the  mother's 
or  child's  responsible  relative  or 
guardian,  that  a  written  description  of 
the  event  can  be  obtained  from  the 
licensee  upon  request.  The  licensee 
shall  provide  such  a  written  description 
if  requested. 

(f)  A  licensee  shall: 

(1)  Annotate  a  copy  of  the  report 
provided  to  the  NRC  with  the: 

(i)  Name  of  the  pregnant  individual  or 
the  nursing  child  who  is  the  subject  of 
the  event;  and 

(ii)  Social  security  number  or  other 
identification  number,  if  one  has  been 
assigned,  of  the  pregnant  individual  or 
the  nursing  child  who  is  the  subject  of 
the  event;  and 

(2)  Provide  a  copy  of  the  annotated 
report  to  the  referring  physician,  if  other 
than  the  licensee,  no  later  than  15  days 
after  the  discovery  of  the  event. 

§  35.3067    Report  of  a  lealting  source. 

A  licensee  shall  file  a  report  within  5 
days  if  a  leak  test  required  by  §  35.67 
reveals  the  presence  of  185  Bq  (  0.005 
\iCi)  or  more  of  removable 
contamination.  The  report  must  be  filed 
with  the  appropriate  NRC  Regional 
Office  listed  in  §  30.6  of  this  chapter, 
with  a  copy  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
written  report  must  include  the  model 
number  and  serial  number  if  assigned, 
of  the  leaking  source;  the  radionuclide 
and  its  estimated  activity;  ,the  results  of 
the  test;  the  date  of  the  test;  and  the 
action  taken. 

Subpart  N— Enforcement 

§35.4001    Violations. 

(a)  The  Convmission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended;  or 

(3)  A  regulation  or  order  issued  under 
those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  234  of 
the  Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57.  62,  63.  81.  82,  101. 
103, 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 
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(ii)  Section  206  of  the  Enorgv 
Reorganization  Act: 

(iii)  Any  rule,  regulation,  or  order 
issued  under  the  sections  specified  in 
paragraph  (b)(l){i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  anv  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  dn\'  violation  for  which  a 
license  mav  be  re\'oked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954. 
as  amended. 


§35.4002     Criminal  penalties. 

ia)  Section  223  of  the  Atomic  Energy 
.\ct  of  1954.  as  amended,  provides  for 
criminal  sanc:tions  for  willful  \iolation 
(if,  rftt(mipted  \'iolati()n  t.f.  or  conspiracx' 
til  \-iolat(\  an\"  regulation  issued  under 
sections  161b.  Ib'li.  or  Iblo  of  the  Aci. 
For  purposes  of  Section  223.  all  the 
regulations  in  10  CFR  part  35  are  issued 
under  one  or  more  of  sectifms  161b. 
161i.  or  161o.  except  for  the  sections 
listed  in  paragraph  (bj  of  this  section. 

(b)  The  n'glllatuln^  in  10  CFR  part  35 
that  are  not  issut^d  under  subsin  turn- 


161b,  161i,  or  161o  for  the  purposes  of 
Section  223  are  as  follows:  §§35.1,  35.2, 
35.7.  35.8,  35.12.  35.15.  35.18,  35.19. 
35.65.  35.100.  35.200.  35.300,  35,4001, 
and  35,4002, 

■  Dated  at  Rockville,  Maryland,  this  16th  day 
of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
|FR  Doc.  02-9663  Filed  4-23-02;  8:4.5  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3280 
[Docket  No.  FR-4578-F-02] 

Condensation  Control  for  Exterior 
Walls  of  Manufactured  Homes  Sited  in 
Humid  and  Fringe  Climates;  Waiver 

agency:  Office  of  the  Assistant 
Secretan'  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  waiver. 

SUMMARY:  This  document  advises  the 
public  that  HUD  is  issuing  a  waiver  of 
its  regulations  regarding  the 
condensation  control  provisions  for 
exterior  walls  of  the  manufactured  home 
construction  and  safety  standards.  By 
this  action.  HUD  is  waiving  certain 
provisions  of  these  regulations  to  permit 
manufacturers,  at  their  option,  to  utilize 
the  alternatives  provided  in  this  notice 
to  reduce  the  problems  currently  being 
experienced  in  humid  and  fringe 
climate  areas.  Presently,  there  are  no 
provisions  in  HUD's  regulations  that 
separately  address  condensation  control 
and  vapor  retarder  requirements  for 
manufactured  homes  sited  in  warm, 
moist  climates  of  the  South  Atlantic  and 
Gulf  Regions.  Based  on  information 
provided  by  the  States  and  the  public, 
HUD  has  concluded  there  is  an 
immediate  need  to  recognize  alternate 
requirements  for  exterior  walls  in  these 
humid  and  fringe  climate  areas  that  help 
prevent  moisture  damage  due  to 
condensation.  By  this  action,  HUD  is 
finalizing  its  previously  announced 
proposed  waiver.  This  waiver  will  be  in 
place  while  HUD  considers  a  more 
permanent  change  to  the  standards. 
EFFECTIVE  DATE:  April  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Cocke,  Director, 
Manufactured  Housing  and  Standards 
Division.  Office  of  Consumer  and 
Regulatory  Affairs.  Room  9156, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410-8000;  telephone 
(202)  708-6409  (this  is  not  a  toll-free 
telephone  number).  Hearing  and  speech- 
impaired  individuals  may  access  this 
telephone  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  published  a  proposed 
waiver  to  24  CFR  3280.504  of  the 
Manufactured  Home  Construction  and 
Safety  Standards  on  March  30,  2000  (65 
FR  17110).  The  proposed  waiver  was 


issued  in  response  to  information 
received  from  manufacturers  and  certain 
State  Administrative  Agencies  (SAAs) 
in  southeastern  States  concerning  a 
recent  increase  in  the  number  and 
severity  of  consumer  complaints  caused 
primarily  by  moisture  build-up  and 
condensation  in  homes  located  in  the 
south.  They  suggest  this  increase  in 
complaints  coincides  with  the 
Departments  implementing  more 
stringent  energy  efficiency  requirements 
in  its  regulations  regarding 
manufactured  home  construction  and 
safety  standards  located  at  24  CFR  part 
3280  (referred  to  as  the  "Standards"). 

At  present,  §  3280.504  of  the 
Standards  does  not  distinguish  among 
climates  for  requirements  for 
condensation  control  and  installation  of 
vapor  barriers.  (The  term  "vapor 
barrier"  is  now  commonly  referred  to  as 
a  "vapor  retarder".  Accordingly,  the 
term  "vapor  retarder"  will  be  used  in  all 
subsequent  references  throughout  the 
text  of  this  waiver.]  Thus,  for  example, 
the  Standards  do  not  separately  address 
homes  placed  in  humid  and  fringe 
environments  or  climates,  which  are 
predominantly  located  in  the 
southeastern  part  of  the  United  States. 
In  these  climates,  it  may  be  beneficial  to 
prevent  the  outside,  moisture-laden  air 
from  entering  through  the  warm 
(exterior)  side  of  the  home's  exterior 
wall  and  condensing  and  collecting  on 
the  cold  (living  space  or  interior)  side  of 
the  wall  assembly.  One  means  of 
preventing  moisture  from  entering  the 
exterior  wall  cavity  from  the  outside, 
would  be  to  install  a  vapor  retarder  on 
the  warm  or  exterior  side  of  the  wall 
instead  of  on  the  interior  or  living  space 
side  of  the  exterior  wall. 

The  interior  surface  of  the  exterior 
wall  should  also  then  be  constructed  of 
a  permeable  material.  This  would 
permit  any  moisture-laden  air  that  may 
have  entered  the  wall  cavity  through  a 
discontinuity  in  the  exterior  vapor 
retarder  to  be  dissipated  through  the 
interior  permeable  material.  In  such 
cases,  use  of  vapor  retarder  paints, 
vinyl-covered  gypsum  wallboard,  or 
other  impermeable  materials  or  finishes 
on  the  interior  side  of  exterior  walls 
could  be  detrimental,  because  they 
would  trap  moisture  within  the  wall. 

II.  This  Waiver 

To  address  these  concerns,  HUD  is 
issuing  a  waiver  that  applies  to  the  first 
of  the  alternatives  available  under 
§  3280.504(b),  the  current  condensation 
control  and  vapor  barrier  installation 
requirements  for  exterior  walls  in 
humid  and  fringe  climates.  Specifically, 
this  waiver  allows  manufacturers  of 
homes  for  himiid  and  fringe  climates  to 


install  the  vapor  retarder  on  the  exterior 
side,  rather  than  the  interior  or  living 
space  side,  of  the  exterior  wall, 
provided:  (1)  The  exterior  side  of  the 
exterior  wall  is  constructed  with  a  vapor 
retarder  or  exterior  covering  and 
sheathing  that  has  a  permeance  not 
greater  than  1.0  perm;  and  (2)  the 
interior  finish  and  interior  wall  panels 
are  designed  with  a  5  perm  or  higher 
rating.  The  waiver  also  requires 
manufacturers  to  add  a  statement  and  a 
map  to  the  data  plate  indicating  that  the 
home  is  only  suitable  for  installation  in 
humid  and  fringe  climates  (the  map 
designates  the  acceptable  locations  for 
which  the  waiver  is  applicable). 

in.  The  National  Fire  Protection 
Association  (NFPA)  Recommendations 

Previously.  HUD  designated  NFPA  as 
the  organization  to  undertake  a 
voluntary  consensus  process  to  assist 
the  Depairtment  in  developing 
recommendations  for  new  manufactured 
housing  standards.  Participants  in  the 
NFPA  process  met  in  December  1999  to 
discuss  comments  received  on 
recommended  standards  changes.  One 
such  recommendation  involved  changes 
to  HUD'S  regulation  in  §  3280.504(b)(1) 
for  homes  sited  in  "humid  climates"  or 
"fringe  climates"  as  set  forth  in  figure 
16.  in  Chapter  21  of  the  1989  American 
Society  of  Heating.  Refrigerating,  and 
Air-Conditioning  Engineers  (ASHRAE) 
Handbook  of  Fundamentals.  (The 
Humid  and  Fringe  Climate  Map  being 
utilized  in  this  waiver  is  based  on 
ASHRAE's  figure  16.)  HUD  received  the 
preliminary  results  of  the  consensus 
process  deliberations,  and  the  NFPA 
recommendations  have  been  considered 
in  preparing  this  final  waiver. 

The  Department  expects  that 
recommendations  received  from  the 
NFPA.  research,  field  data  obtained 
from  the  use  of  this  waiver,  and  other 
information  will  be  available  for 
considering  whether  to  effectuate 
changes  to  the  standards  of  a  more 
permanent  nature.  Any  such  change 
would  first  be  reviewed  by  the 
Department  and  the  new  consensus 
committee  to  be  established  pursuant  to 
section  604  of  the  Manufactured 
Housing  Improvement  Act  of  2000(Pub. 
L.106-569,  114  Stat.  2944.  approved 
December  27.  2000).  A  proposed  rule 
would  then  be  published  for  public 
comment. 

rV.  Analysis  of  Public  Comments  and 
Other  Information  Received 

The  public  comments  received  in 
response  to  the  proposed  waiver  ranged 
from  support  for  the  proposal,  to 
suggestions  for  revising  the  proposal,  to 
out-right  rejection  of  its  provisions.  In 
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general,  those  who  did  not  favor  the 
proposal  indicated  that  the  waiver  did 
not  go  far  enough  since  it  did  not 
address  the  larger  issues  of  air  leakage 
and  transport  of  moisture-laden  or 
humid  air  into  exterior  wall  cavities. 
Two  commenters,  referencing  or  quoting 
the  1993  ASHRAE  Handbook  of 
Fundamentals,  suggested  that  while  the 
amount  of  water  deposited  in  wall  or 
roof  spaces  by  air  currents  or  pressure 
diffusion  cannot  be  calculated  with 
certainty,  under  some  conditions  that 
amount  of  water  can  result  in  several 
times  the  amount  of  moisture  that 
would  be  caused  by  other  means,  such 
as  vapor  diffusion. 

While  the  Department  agrees  with  the 
concerns  raised  in  the  comments,  it  also 
believes  the  waiver  provides  a  partial 
solution  for  reducing  the  extent  and 
number  of  moistvue  problems  being 
experienced  in  Southern  climates. 
Manufacturers  who  chose  to  take 
advantage  of  the  waiver  are  reminded 
that  it  does  not  consider  the  larger 
transport  of  moisture  by  air  leakage,  and 
that  their  designs  and  construction  in 
hot-humid  climates  also  need  to  address 
those  concerns.  Among  the  strategies 
manufacturers  should  consider  are:  use 
of  exterior  air  barriers;  prevention  of  air 
leakage  from  supply  duct  systems  and 
other  penetrations  causing  negative 
pressurization  of  the  home:  avoiding  use 
of  oversized  cooling  equipment:  and  use 
of  balanced  mechanical  ventilation 
systems.  Complying  with  the  provisions 
of  the  waiver  does  not  relieve 
manufacturers  of  their  responsibilities 
to  use  construction  methods  that  result 
in  "durable,  livable,  and  safe  housing" 
as  required  by  24  CFR  3280.303(b)  of  the 
Standards. 

Several  commenters  agreed  that  an 
effectively  located,  good  quality  vapor 
retarder  could  eliminate  condensation 
caused  by  vapor  diffusion  (differences 
in  vapor  pressure).  However,  the  waiver 
also  requires  the  interior  wall  surface  to 
be  permeable  so  that  any  moisture  that 
does  become  deposited  within  the  space 
is  not  trapped  by  having  an 
impermeable  surface,  such  as  vinyl- 
covered  gypsum  panels,  on  the  living 
space  side  of  the  wall. 

The  NFPA  and  another  commenter 
recommended  that  a  combined  5-perm 
rating  be  used  instead  of  the  3  perm 
rating  suggested  in  the  proposed  waiver. 
HUD  agreed  with  this  recommendation 
since  there  was  no  technical  basis  to 
support  the  lower  perm  rating  in 
recognized  engineering  manuals,  and 
the  final  waiver  has  been  revised  to 
require  interior  finish  and  wall  panel 
materials  to  have  a  combined  vapor 
permeance  greater  than  5.0  perms.  Also, 
the  Manufactured  Housing  Institute 


(MHI)  collaborated  with  the 
Manufactured  Home  Research  Alliance 
(MHRA)  to  test  commonly  used  generic 
interior  finish  and  wall  panel  designs  to 
determine  if  they  complied  with  the 
combined  interior  perm  rating  criteria  in 
the  proposed  waiver.  The  results  of  the 
testing  indicate  that  compliance  with 
the  higher  perm  rating  would  easily  be 
achieved.  Further,  based  on  the 
Department's  review  of  the  MHI  test 
results  (submitted  to  amend  MHIs 
original  comments),  the  Department  will 
not  require  testing  of  gypsum  panels 
(textured  or  non-textured)  that  are 
finished  or  laminated  with  acrylic  or 
latex  paint  or  non-vinyl  decorative  wall 
paper  to  demonstrate  the  panels  comply 
with  the  5-perm  minimum  rating;  these 
combinations  of  interior  finish  will  be 
deemed  to  provide  an  acceptable  level 
of  performance. 

One  State  Agency  expressed  concern 
about  enforcing  different  provisions  for 
condensation  control  for  the  limited 
geographic  area  of  the  State  subject  to 
the  Waiver.  Two  commenters  were 
concerned  about  potential  hardships  in 
relocating  homes  built  under  the  waiver 
to  cold  climate  areas  for  which  the 
homes  were  not  suited.  However,  those 
concerns  are  no  different  than  for  other 
geographic-based  requirements  in  the 
Standards,  such  as  those  for  thermal, 
wind,  or  roof-load  protection.  Therefore, 
the  Department  has  not  made  any 
changes  based  on  these  comments. 

Some  commenters  also  suggested 
there  is  authority  under  the  current 
Standards  to  permit  the  vapor  retarder 
to  be  located  on  the  exterior  side  of  the 
wall.  These  commenters  assert  the  1989 
ASHRAE  Handbook  of  Fundamentals 
recognizes  this  practice  and  is 
incorporated  by  reference  into  the 
Standards.  The  Department  does  not 
agree  that  all  provisions  of  the  1989 
ASHRAE  have  been  incorporated  by 
reference,  but  to  the  extent  they  have 
been  incorporated,  the  requirements  of 
the  Standards  govern  whenever  the 
provisions  of  the  1989  ASHRAE 
Handbook  are  inconsistent  with  the 
requirements  of  the  Standards.  In 
addition.  Interpretative  Bulletin  F-1-76 
is  not  appropriate  for  these 
circumstances  as  it  was  intended  to 
clarify  requirements  for  cold  climates, 
where  vapor  diffusion  would  occur  from 
the  interior  to  the  exterior  of  the  home 
and  not  vice-versa.  As  such,  IB  F-1-76 
is  applicable  to  the  requirements  in 
§  3280.504(b)(2),  rather  than 
§  3280.504(b)(1).  the  provision  to  which 
this  waiver  is  applicable. 

The  Department  did  not  accept  a 
further  recommendation  of  MHI  and 
another  commenter  to  exempt  certain 
construction  (kitchen  back  splash 


materials,  bathroom  tub  and  shower 
compartments,  cabinetry  and  built-in 
furniture,  and  hardwood  plywood 
paneling  under  chair  rail  areas)  from  the 
combined  interior  perm  requirement, 
because  the  Department  does  not  have 
technical  data  to  support  their  proposal. 

The  Department  also  did  not  accept 
the  commenters'  recommendation  to 
combine  and  simplify-  the  "humid  "  and 
"fringe"  designations  on  the  map  into 
one  area,  as  both  the  ASHRAE 
Handbook  of  Fundamentals  and  the 
NFPA  501  Standard  on  Manufactured 
Housing  refer  to  them  as  two  distinct 
areas  in  their  maps. 

In  view  of  all  of  the  above.  HUD  is 
issuing  this  final  waiver,  but  reminds 
manufacturers  that  additional  measures 
are  likely  needed  in  the  design  and 
construction  of  their  homes  to 
sufficiently  abate  the  moisture  problems 
in  hot,  humid  climates  and,  therefore, 
comply  with  other  requirements  in  the 
Standards. 

V.  Alternative  Methods 

This  waiver  is  not  intended  to  limit 
alternate  approaches  by  manufactiu-ed 
home  producers  in  assuring  that  homes 
built  and  sited  in  humid  and  fringe 
climates  are  durable  and  free  of 
moisture-related  problems.  Other 
methods  of  moisture  control  that  do  not 
meet  the  Standards  or  the  conditions  of 
this  waiver  may  be  submitted  for  review 
and  consideration  in  accordance  with 
24  CFR  3282.14  (entitled  "Alternate 
Construction  of  Manufactured  Homes"). 

VI.  Final  Waiver 

In  accordance  with  24  CFR  3280.8 
and  42  U.S.C.  3535(q),  the  Secretar>- 
hereby  waives,  subject  to  certain 
conditions,  the  specific  requirements  of 
24  CFR  3280, 504(b)(1)  for  homes  to  be 
sited  in  humid  or  fringe  climate  areas  as 
identified  in  section  V.F  of  this  waiver. 
Manufacturers  who  elect  to  utilize  the 
alternative  permitted  under  this  waiver, 
rather  than  to  follow  the  existing 
requirements  in  24  CFR  3280.504(b)(1). 
must  produce  homes  in  accordance  with 
the  following  requirements  (all  other 
requirements  of  the  Standards  also 
continue  to  applv): 

A.  Exterior  walls  must  be  constructed 
with  one  of  the  following  installed  on 
the  exterior  side  of  the  wall  assembly: 
(1)  A  vapor  retarder  of  not  greater  than 
1.0  perm  when  measured  and  tested  in 
accordance  with  ASTM  E-96-93. 
Standard  Test  Methods  for  Water  Vapor 
Transmission  of  Materials  (dry  cup 
method);  or  (2)  an  external  covering  and 
sheathing  with  a  combined  permeance 
of  not  greater  than  1.0  perm 

B.  The  interior  finisn  and  interior  wall 
panel  materials  must  have  a  combined 
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vapor  permeance  greater  than  5.0  perm 
(dry  cup  method).  Gypsum  wall  panels 
(textured  or  non-textured)  that  are 
finished  or  laminated  with  acrylic  or 
latex  paint  or  non-vinyl  decorative 
wallpaper  need  not  be  tested  to 
establish  their  compliance  with  the  5.0 
perm  combined  vapor  permeance 
requirement.  Other  interior  finish  and 
wall  panel  materials,  such  as  vapor 
retarder  paint,  vinyl-covered  gypsum 


wall  panels,  and  other  impermeable 
interior  surfaces  and  finishes,  must  be 
demonstrated  to  have  a  combined  rating 
greater  than  5.0  perm  (dry  cup  method) 
or  they  are  prohibited. 

C.  Exterior  wall  cavities  shall  not  be 
ventilated  to  the  outdoors. 

D.  An  additional  statement  shall  be 
provided  on  the  data  plate  required  by 
24  CFR  3280.5,  to  read  as  follows:  "As 
designed  and  constructed,  this  home  is 


suitable  for  installation  only  in  humid 
and  fringe  climates  as  shown  on  the 
Humid  and  Fringe  Climate  Map 
provided  with  this  data  plate,"  The 
statement  is  to  be  typed  in  bold  face 
using  letters  at  least  V4  inch  in  size. 

E.  A  reproduction  of  the  following 
Humid  and  Fringe  Climate  Map  is  to  be 
provided  on  the  data  plate.  The  map 
shall  not  be  less  than  3V2  in.  by  2V4  in. 
in  size, 


Humid  and  Fringe  Climate  Map 


F.  The  following  areas  of  local 
governments  (counties  or  similar  areas, 
unless  otherwise  specified),  listed  by 
State,  are  deemed  to  be  within  the 
humid  and  fringe  climate  areas  shown 
on  the  Humid  and  Fringe  Climate  Map. 
and  this  waiver  may  be  applied  to 
homes  built  to  be  sited  within  these 
jurisdictions; 

Alabama 

Baldwin,  Barbour,  Bullock,  Butler, 
Chootaw,  Clarke.  Cofee,  Conecuh, 
Covington,  Crenshaw,  Dale,  Escambia, 
Geneva,  Henrv,  Houston,  Lowndes. 


Marengo,  Mobile.  Monroe,  Montgomery, 
Pike,  Washington,  Wilcox 

Florida 

All  counties  and  locations  within  the 
State  of  Florida. 

Georgia 

Appling,  Atkinson,  Bacon,  Baker,  Ben 
Hill,  Berrien,  Brantley,  Brooks,  Bryan, 
Calhoun,  Camden.  Charlton,  Chatham, 
Clay,  Clinch,  Coffee,  Colquitt,  Cook. 
Crisp,  Decatur,  Dougherty.  Early. 
Echols,  Effingham,  Evans.  Glynn, 
Wavne,  Grady,  Irwin,  Jeff  Davis.  Lanier. 
Lee,  Liberty,  Long.  Lowndes,  Mcintosh, 
Miller,  Mitchell.  Fierce,  Quitman, 


Randolph.  Seminole,  Tattnall,  Terrell, 
Thomas.  Tift.  Turner,  Ware,  Worth 

Louisiana 

All  counties  and  locations  within  the 
State  of  Louisiana. 

Mississippi 

Adams,  Amite,  Clairborne.  Clarke, 
Copiah.  Covington.  Forrest.  Franklin,  ' 
George.  Greene,  Hancock.  Harrison, 
Hinds,  Issaquena.  Jackson.  Jasper. 
Jefferson,  Jefferson  Davis,  Jones.  Lamar, 
Lawrence,  Lincoln.  Pearl  River.  Perry. 
Pike.  Rankin.  Simpson.  Smith.  Stone. 
Walthall.  Warren.  Wayne.  Wilkinson 
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\'orth  Carolina 

Brunswick.  Carteret.  Columbus,  New- 
Hanover.  Onslow,  Pender 

South  Carolina 

Jasper,  Beaufort,  Colleton,  Dorchester. 
Charleston,  Berkeley,  Georgetown, 
Horry 

Texas 

Anderson.  Angelina,  Aransas, 
Atascosa,  Austin,  Bastrop,  Bee.  Bexar. 
Brazoria.  Brazos.  Brooks.  Burleson. 
Caldwell.  Calhoun.  Cameron.  Camp. 
Cass,  Chambers,  Cherokee,  Colorado. 


Comal.  De  Witt.  Dimmit.  Duval.  Falls. 
Fayette,  Fort  Bend,  Franklin,  Freestone. 
Frio.  Ga\'elston.  Goliad.  Gonzales. 
Gregg.  Grimes.  Guadalupe.  Hardin, 
Harris,  Harrison.  Hays.  Henderson. 
Hidalgo.  Hopkins.  Houston,  Jackson. 
Jasper,  Jefferson.  Jim  Hogg.  Jim  WelL^, 
Karnes.  Kaufman.  Kennedy.  Kinney, 
Kleberg.  La  Salle.  Lavaca.  Lee.  Leon, 
Liberty.  Limestone.  Live  Oak,  Madison, 
Marion,  Matagorda.  Maverick. 
McMullen.  Medina,  Milam, 
Montgomery.  Morris,  Nacogdoches. 
Navarro,  Newton,  Nueces.  Orange. 
Panola,  Polk,  Rains.  Refugio.  Robertson. 


Rusk.  Sabine.  San  Augistine.  San 

jacmtn,  San  Patricio.  Shelbw  .Smith 
Starr,  Titus.  Travis.  Trinitw  T\ier. 
rpshur.  l'\alde,  \'dl  X'erde.  \dn  Zamlt. 
X'lctona.  Walker,  Waller  Washington. 
Webb.  Wharton.  Willac\    \Viiiia:r.M)n. 
Wilson,  Wood,  Zapata,  Za\  ala 

Dated:  April  16.  2002. 
)ohn  (,  \Vei(  her. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

IFR  Doc,  02-9860  Filed  4-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7175-4] 

Federal  Interagency  Working  Group  on 
Environmental  Justice:  Environmental 
Justice  Revitalization  Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Interagency  Working 
Group  on  Environmental  Justice  (IWG) 
is  soliciting  a  second  round  of 
nominations  for  collaborative 
partnerships  working  to  address  local 
environmental  justice  concerns.  The 
following  information  outlines  the 
goals,  guidelines,  and  nomination 
procedures  for  IWG  Environmental 
Justice/Revitalization  Demonstration 
Projects. 

DATES:  Nominations  must  be  submitted 
to  the  U.S.  Environmental  Protection 
Agency  and  postmarked  no  later  than 
midnight  Thursday,  August  16.  2002. 
ADDRESSES:  For  Regional  questions: 

Region  I:  Connecticut,  Maine, 
Massachusetts.  New  Hampshire,  Rhode 
Island,  Vermont. 

Name:  Kathy  Castagna 

Address:  U.S.  Environmental  Protection 
Agency,  One  Congress  Street,  llth 
Floor,  Boston,  MA  02203-0001 

Phone:  617-918-1429  F:  617-918-1029 

e-Mail:  castagna.kathy@epa.gov 
Region  2:  New  Jersey,  New  York, 

Puerto  Rico.  U.S.  Virgin  Islands 

Name:  Terry  Wesley 

Address:  U.S.  Environmental  Protection 

Agency.  290  Broadway,  26th  Floor. 

New  York,  NY  10007 
Phone:  212-637-5027  F:  212-637-4943 
e-Mail:  wesley.teiTy®epa.gov 

Region  3:  Delaware.  District  of 
Columbia,  Maryland,  Peimsylvania, 
Virginia,  West  Virginia 

Name:  Reginald  Harris 

Address:  U.S.  Environmental 
Protection  Agency,  1650  Arch  St.  {MC- 
3ECOO),  Philadelphia,  PA  19103 

Phone:  215-«14-2988  F:  215-814- 
2905 

e-Mail:  haiTis.reggie@epa.gov 

Region  4:  Alabama,  Florida,  Georgia. 
Kentucky,  Mississippi.  North  Carolina. 
South  Carolina,  Tennessee 
Name:  Cynthia  Peurifoy 
Address:  U.S.  Environmental  Protection 

Agency,  61  Forsyth  Street,  Atlanta, 

GA  30303 
Phone:  404-562-9649  F:  404-562-9664 
e-Mail:  peurifoy.cynthia@epa.gov 

Region  5:  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 
Name:  Karla  Owens 


Address:  U.S.  Environmental  Protection 

Agency,  77  West  Jackson  Blvd.  T-16J, 

Chicago.  IL  60604-3507 
Phone:  312-886-5993  F:  312-886-2737 
E-Mail:  owens.karIa@epa.gov 

Region  6:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 
Name:  Olivia  R.  Balandran 
Address:  U.S.  Environmental  Protection 

Agency,  Fountain  Place,  12th  Floor., 

1445  Ross  Ave.,  (RA-D).  Dallas,  TX 

75202-2733 
Phone:  214-665-7257  F:  214-665-6648 
E-Mail:  balandran.oIivia@epa.gov 

Region  7:  Iowa,  Kansas,  Missouri, 
Nebraska 

Name:  Althea  Moses 
Address;  U.S.  Environmental  Protection 

Agency,  901  North  5tth  Street 

(ECORA),  Kansas  City,  KS  66101 
Phone:  913-551-7649  F:  913-551-7941 
E-Mail:  moses.ahhea@epa.gov 

Region  8:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 
Name:  Elisabeth  Evans 
Address:  U.S.  Environmental  Protection 

Agency,  999  18th  Street,  Suite  500. 

Denver,  CO  80202-2405 
Phone:  303-312-6053  F:  303-312-6409 
E-Mail:  evans.elisabeth@epa.gov 

Region  9:  Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Guam 
Name:  Willard  Chin 
Address:  U.S.  Environmental  Protection 

Agency,  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Phone:  415-972-3797  F:  415-947-3562 

E-Mail:  chin.willard@epa.gov 

Region  10:  Alaska,  Idaho,  Oregon, 
Washington 

Name:  Michael  Letoumeau 
Address:  U.S.  Environmental  Protection 

Agency,  1200  Sixth  Avenue  (CEJ- 

163),  Seattle,  WA  98101 
Phone:  206-553-1687  F:  206-553-7176 
E-Mail:  letoumeau.mike@epa.gov 

Name:  Victoria  Plata 

Address:  U.S.  Environmental  Protection 

Agency,  1200  Sixth  Avenue  (CEJ- 

163).  Seattle,  WA  98101 
Phone:  206-553-8580  F:  206-553-7176 
E-Mail:  plata.victoria@epa.gov 

To  submit  nominations:  Delta 
Valente,  Office  of  Environmental 
Justice.  Mail  Code  2201A,  U.S.  EPA, 
1200  Peimsylvania  Avenue, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delta  Valente,  Office  of  Environmental 
Justice.  Mail  Code  2201A,  U.S.  EPA, 
1200  Pennsylvania  Avenue, 
Washington.  DC  20460,  Telephone  (202) 
564-2594. 

SUPPLEMENTARY  INFORMATION:  What  are 
the  main  goals  of  the  IWG 
Environmental  fustice/Revitalization 


Demonstration  Projects:  (1)  To  support 
and  encourage  better  leveraging  of 
existing  federal  resources  in  supporting 
local  efforts  to  address  environmental 
justice  concerns,  (2)  To  support  strong 
potential  partnerships,  and  (3)  To 
identify  the  "best  practices"  of  effective 
collaborative  partnerships  for 
communities,  governmental  agencies, 
and  other  stakeholders  working  on 
solutions  to  enviroimiental  justice 
issues  facing  communities. 

What  are  the  benefits  of  being 
designated  an  FWG  Environmental 
Justice/Revitalization  Demonstration 
Project:  Selection  is  not  accompanied  by 
any  specific  funding  commitment  from 
any  federal  agency;  however,  selection 
will  bring  the  project  national  exposure 
and  recognition,  provide  greater  access 
to  resources  from  various  stakeholders, 
and  promote  the  project  as  a  model  for 
future  collaborative  partnerships. 

Who  may  apply  to  be  an  IWG 
Environmental  fustice/Revitalization 
Demonstration  Project:  Any 
organization  or  group  of  organizations 
involved  in  collaborative  multi- 
stakeholder  partnerships  to  address 
local  environmental  justice  concerns. 
These  organizations  include 
community-based  organizations,  non- 
profit organizations,  academia,  business 
and  industry,  faith-based  organizations, 
and  other  interested  groups,  and  all 
levels  of  government  (federal,  state, 
locsd  or  tribal).  Each  project  must  serve 
a  minority,  low-income,  or  tribal 
community  and  address  one  or  more 
environmental  justice  concerns.  Each 
project  must  include  at  least  two  federal 
agencies  and  a  mix  of  other  stakeholder 
partners. 

How  does  one  apply  to  be  an  IWG 
En  vironmen  tal  Justice/Revitalization 
Demonstration  Project:  Submit  a 
proposal  of  appxoximately  10  pages  in 
length,  describing  community  based 
environmental  justice  issue(s)  and  how 
a  project,  through  a  community-based 
process  that  includes  a  multi- 
stakeholder  partnership  will  address 
them.  Proposal  should  include 
description  of  community  vision, 
implementation  approaches  and  work 
plan,  roles  and  commitments  of 
partners,  and  the  project's  expected 
benefits — including  its  contribution  to 
community  revitalization.  Proposals 
should  describe  to  what  extent  the 
project  includes  the  following  elements: 

1.  Community-based  Leadership  Formation 
and  Issue  Identification. 

2.  Capacity-  and  Partnership-Building  in 
Multi-Stakeholder  Process. 

3.  Supportive  and  Facilitative  Role  of 
Government. 

4.  Strategic  Planning  an  J  Community 
Vision. 
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5.  Sound  Implementation. 

6.  Identification  of  Lesson  Learned  and 
Replication  of  Best  Practices. 

How  can  I  get  information  and/or 
assistance  about  preparing  a 
nomination:  Detailed  instructions  are 
provided  in  the  IWG  Environmental 
Justice/Revitalization  Demonstration 
Project  Request  for  Nominations 
Announcement  (IWGDP-02),  available 
through  the  EPA  Office  of 
Environmental  Justice  (OEJ).  Federal 
Agency  Environmental  Justice 
Coordinators  and  IWG  Representatives 
also  can  provide  assistance.  Information 
can  be  obtained  from  Delta  Valente,  OEJ, 
800-962-6215.  The  OEJ  Web  site  is 
h  ftp:/ /www.  epa  .gov/ compliance /recen  t/ 
ej.html. 

Dated:  April  17,  2002. 
Barry  E.  Hill, 
Director,  Office  of  Environmental  Justice. 

Request  for  Nominations  (April  IS, 
2002-August  16,  2002) 

FY  2002 

Identification  Number:  rWGDP-02 
Date  of  Notification:  April  15.  2002 
Submission  Due  Date:  August  16.  2002 

Contents 

I.  Introduction;  Background  and  Benefits  of 

Participation 

II.  Environmental  Justice  Revitalization 

Projects  Overview 

III.  Project  Technical  Considerations 

IV.  Project  Descriptions 

V.  Selection  Process 

VI.  Program  Schedule  for  2002 

VII.  Reporting 

Appendix  A:  Elements  of  Success  for 
Environmental  Justice  Collaborative 
Model 

Appendix  B.  Federal  Interagency  Working 
Group  on  Environmental  Justice  (IWG) 

Appendix  C:  Contacts 

I.  Introduction 

The  Federal  Interagency  Working 
Group  on  Environmental  Justice  (IWG) 
is  soliciting  a  second  round  of 
nominations  for  collaborative 
partnerships  working  to  address  local 
environmental  justice  concerns  and 
promote  community  revitalization.  This 
announcement  outlines  the  purpose, 
goals,  and  general  procedures  and 
guidelines  for  nominating 
demonstration  projects,  for  Fiscal  Year 
(FY)  2002. 

The  purpose  of  the  demonstration 
projects  is  to  examine  how  collaborative 
models  can  be  utilized  for  achieving 
environmental  justice  and  promoting 
community  revitalization.  The  selected 
projects  will  be  designated  as  IWG 
Environmental  Justice  Revitalization 
Projects.  In  FY  2000.  the  IWG  selected 
15  collaborative  projects. 


Selection  is  not  accompanied  by  any 
specific  funding  commitment  from  any 
federal  agency;  however,  selection  will 
bring  the  project  national  exposure  and 
recognition,  provide  greater  access  to 
resoiu'ces  from  various  stakeholders, 
and  promote  the  project  as  a  model  for 
future  collaborative  partnerships. 

Nominations  must  be  submitted  to  the 
U.S.  Enviroimiental  Protection  Agency 
(EPA)  and  postmarked  no  later  than 
midnight  Friday.  August  16,  2002. 
Nominations  may  be  submitted  via  the 
U.S.  Postal  Service  or  other  carriers. 
Nominations  must  be  submitted  to: 
U.S.  Environmental  Protection  Agency, 

1200  Pennsylvania  Avenue.  NW  (MC 

2201  A),  Washington,  DC  20460-0001. 

Attention:  Delta  Valente,  IWG 

National  Program  Manager 

Due  to  possible  delays  in  postal 
delivery,  project  narratives  also  should 
be  sent  to  Delta  Valente  via  e-mail 
(valente.delta@epa.gov)  or  fax  202-501- 
1163.  For  further  information,  contact 
Delta  Valente  (800-962-6215)  or  visit 
h  ftp  -.//www.  epa.  go  v/ compliance /recen  t/ 
ej.html. 

A.  Background 

The  IWG  is  composed  of 
representatives  from  different  federal 
agencies  and  White  House  offices 
identified  in  Executive  Order  12898. 
("Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  February  11.  1994)  The 
rWG's  primary  goal  is  to  work  with  each 
federal  agency  to  integrate 
environmental  justice  within  its 
programs,  policies,  and  activities.  An 
important  strategy  to  promote  such 
integration  is  greater  interagency 
cooperation  and  coordination  within  the 
context  of  multi-stakeholder 
collaborative  partnerships.  Interagency 
coordination  and  cooperation  is  needed 
to  effectively  identify  available  federal 
government-wide  resources  which  are 
available  to  meet  environmental  justice 
opportimities  presented  by  the 
staJteholders.  Once  the  available  federal 
agency  resources  are  identified  it  is 
critical  to  identify  all  resources  within 
the  various  stakeholders  that  can  be 
partnered  with  or  enhanced  by  the 
collaborative  effort.  The  IWG  has 
focused  on  three  activities  to  support 
such  partnerships:  (1)  Nurturing  and 
promoting  local  demonstration  projects; 
(2)  promoting  a  national  dialogue  on 
collaborative  models;  and  (3)  identifying 
the  elements  of  success  for  developing 
a  coherent  collaborative  model. 

Since  environmental  justice  concerns 
are  beyond  the  scope  of  any  single 
federal  agency,  the  IWG  is  working  to 


ensure  that  federal  agencies  effectively 
coordinate  and  collaborate  to  address 
the  range  of  issues  that  environmental 
justice  embodies.  At  the  heart  of  the 
IWG's  efforts  are  demonstration 
projects,  which  are  intended  to  serve  as 
future  models  for  successful 
environmental  justice  initiatives  These 
projects  feature  collaborative 
partnerships  among  two  or  more  federal 
agencies,  state  and  local  governments, 
tribal  governments,  community-based 
organizations,  academia,  non- 
governmental organizations,  and 
business/industry.  As  a  result  of  the 
initial  round  of  IWG  demonstration 
projects,  a  coherent  collaborative 
problem-solving  model  is  beginning  to 
emerge.  In  addition,  it  became  clear  that 
promoting  community  revitalization  is 
an  underlying  goal  of  virtually  all  efforts 
to  address  environmental  justice  To 
enhance  this  model,  the  EPA.  as  chair 
of  the  IWG,  is  coordinating  a  second 
round  of  demonstration  projects  to 
identify  additional  'best  practices"  for 
effective  environmental  justice  . 
collaborative  partnerships  to  promote 
communit\-  revitalization. 

B  Benefits  of  Participation 

What  are  the  benefits  of  being 
designated  an  IWG  Environmental 
Justice  Revitalization  Project? 

Being  designated  as  an  IWG 
Environmental  Justice  Revitalization 
Project  enhances  the  ability  of 
community-based  collaborative  efforts 
to  address  environmental  justice  issues 
and  promote  community  revitalization. 
A  project's  selection  enables  local 
partnerships  to  better  access  technical 
assistance,  resources,  and  other  means 
of  support.  The  benefits  include  the 
following: 

•  Opportunities  for  participants 
(community-based  organizations, 
academia.  business  and  industry,  civic 
and  faith-based  organizations,  other 
interested  parties,  and  all  levels  of 
government,  i.e..  federal,  state,  tribal  or 
local)  to  learn  valuable  lessons  for 
addressing  and  positively  impacting 
complex  environmental  justice  issues  in 
various  communities  by  pursuing 
holistic,  proactive  strategies; 

•  Opportunities  to  increase  the 
effective  use  of  federal  and  other  partner 
resources  in  addressing  environmental 
justice  and  community  revitalization 
concerns; 

•  Opportunities  for  community-based 
organizations  to  play  a  major  role  in 
identifying  and  defining  environmental 
justice  issues  affecting  the  community, 
and  actively  participating,  from  the 
beginning,  in  the  creation,  design,  and 
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implementation  of  a  proposal  to  address 
that  problem; 

•  Opportunities  to  strengthen 
community  capacity-building  skills  and 
expertise  (e.g.,  effective  grant  writing 
and  development,  business  plan 
drafting,  navigating  governments  and 
private  institutions,  understanding  how 
to  leverage  resources,  develop 
partnerships  with  greater  capacity  to 
address  concerns,  and  improve  use  of 
limited  budgets  to  meet  project  goals); 

•  Opportunities  for  a  business  to 
move  beyond  the  morass  of  controversy 
over  past  incidents  and  problems  and  to 
focus  proactively  on  new,  constructive 
collaborations  and  partnerships  to  help 
improve  the  conditions  of  the 
communities  in  which  businesses 
operate  (businesses  wishing  to  join 
others  in  understanding  community 
heeds  and  vision  are  invited  to  support 
their  communities'  application  and  be 
full  participants  in  the  collaborative 
process);  and 

•  Opportimities  to  leverage  resources 
through  the  participation  of  additional 
federal  partners  and  the  participation 
and  commitments  of  other  stakeholders 


(state,  tribal  and  local  government 
agencies,  businesses/industry, 
foundations,  redevelopment  and 
financial  groups). 

What  Do  Current  IWG  Demonstration 
Project  Participants  Have  To  Say? 

"The  demonstration  project 
designation  elevated  the  interest  of  local 
government,  where  as  before 
communities  concerns  were  not  on  their 
radar  screen.  The  federal  interest  in 
partnering  with  our  community,  and  the 
federal  recognition  of  our  role  as  a  major 
stakeholder,  ensured  our  participation 
in  the  planning,  decision-making,  and 
implementation  process.  The  federal 
interest  and  recognition  secured  our 
place  at  the  table.  Through  initial 
support  from  federal  agencies,  funds 
were  leveraged  from  the  private  sector 
to  support  project  activities." 
Harold  Mitchell,  Executive  Director, 

ReGenesis,  Spartanburg,  South 

Carolina.  February  2002 

"Bridges  to  Friendship  (B2F)  has 
benefitted  in  a  number  of  ways  from 
serving  as  a  federal  demonstration 
project.  We  came  to  the  project  with 


both  a  story  to  tell  and  a  partnership  to 
develop.  We  needed  to  do  a  better  job 
at  getting  the  word  out  on  B2F 
accomplishments  and  the  Interagency 
Work  Group  on  Envirormiental  Justice 
helped  us  to  do  that.  We  also  wanted  to 
connect  with  additional  federal  agencies 
with  expertise,  resources  and  a  common 
desire  to  support  our  town,  Washington 
DC.  As  a  result  of  the  project  we  are 
currently  developing  a  Memorandum  of 
Understanding  to  partner  with  US 
Department  of  Transportation.  The  most 
intangible  but  most  important  benefit  is 
the  extension  of  our  networks,  the 
connections.  A  new  relationship,  or  just 
a  conversation,  that  would  not  have 
otherwise  taken  place,  brings 
tremendous  value  to  our  effort,  our 
community  and  the  EJ  cause.  Most 
importantly,  serving  as  an  E J 
demonstration  project  has  helped  us  in 
the  most  fundamental  aspect  of 
collaboration — ^that  of  building  trust 
with  our  community." 

Rear  Admiral  Christopher  Weaver, 
Commandant,  Naval  District 
Washington,  January  2002 


"Es  grandioso  participar  en  el  proyecto.  Es  importante  que  los  oficiales  escuchen 
directamente  de  los  residentes  de  la  comunidad  y  que  aprendan  otros  puntos  de  vista.  Ha 
sido  grandioso  poder  tener  juntos  a  todas  estas  agencias,  organizaciones,  y  residentes  de  la 
comunidad,  en  un  mismo  lugar." 


(English  Translation)  "It  is  great  to 
participate  in  the  project.  It  is  important 
that  the  officials  hear  directly  from  the 
community  residents  and  learn  other 
points  of  view.  It  has  been  great  to  have 
all  of  the  agencies,  organizations  and 
community  residents  come  together,  in 
the  same  place." 

Sonia  Rodriguez,  Barrio  Logan 
Community  Resident.  San  Diego, 
California,  February  2002 

"Rhodia  is  pleased  to  be  part  of  the 
Arkwright  demonstration  project  in 
Spartanburg,  S.C.  The  project  has 
helped  us  to  build  a  stronger 
partnership  with  our  community  and 
gain  a  better  understanding  of  our 
neighbors  and  their  concerns.  Being 
actively  involved  in  our  communities  is 
important  to  us.  We  look  forward  to 
continuing  our  participation  in  the 
project  and  supporting  community 
activities  in  the  Arkwright 
neighborhood." 


Jim  Trafton,  Plant  Manager,  Rhodia  Inc., 
Spartanburg,  S.C,  March  2002 

Environmental  Justice  Revitalization 
Projects  Overview 

A.  Purpose  of  an  IWG  Environmental 
Justice  Revitalization  Project 

The  purpose  of  an  IWG 
Environmental  Justice  Revitalization 
Project  is  to  demonstrate  the 
effectiveness  of  collaborative  models  to 
achieve  environmental  justice  and 
promote  community  revitalization.  The 
projects  selected  are  intended  to 
demonstrate  the  "best  practices"  of 
comprehensive,  collaborative,  and 
integrated  problem-solving  approaches 
to  address  the  range  of  interrelated 
environmental,  public  health,  economic, 
and  social  concerns  that  collectively  are 
known  as  environmental  justice  issues. 
These  projects  are  based  upon 
voluntary,  local  partnerships  that  build 
up^n  a  holistic  community  vision. 
Centered  in  urban,  tribal  and  rural 


commimities  across  the  country,  the 
demonstration  projects  focus  on 
improving  the  quality  of  life  for 
minority,  low-income,  and  tribal 
populations  through  environmental 
protection,  economic  development, 
neighborhood  revitalization,  community 
education,  public  health  promotion,  and 
capacity  building. 

The  IWG  demonstration  projects 
foster  proactive,  collaborative  efforts 
that  bring  agencies,  at  all  levels  of 
government,  to  partner  with  diverse 
stakeholders  in  impacted  communities. 
Together  at  "the  table"  for  the  first  time, 
in  some  cases,  participants:  (1)  Better 
imderstand  each  other's  perspectives; 
(2)  identify  mutual  interests  and 
priorities;  and  (3)  with  this  broader  and 
shared  view,  mobilize  existing  resources 
(i.e.,  social,  human,  and  financial 
resources)  for  the  purpose  of  creating 
win- win  solutions. 
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B.  Main  Goals  of  an  FWG  Environmental 
JustPce  Revitalization  Project 

The  main  goals  of  the  IWG 
Environmental  Justice  Revitalization 
Projects  are:  (1)  To  support  and 
encourage  better  leveraging  of  existing 
federal  resources  to  support  local  efforts 
to  address  environmental  justice 
concerns  and  promote  community 
revitalization.  (2)  to  support  strong 
potential  partnerships,  and  (3)  to 
identify  the  "best  practices"  of  the 
effective  collaborative  partnerships  with 
communities,  governmental  agencies, 
and  other  stakeholders  working  on 
solutions  to  environmental  justice 
issues  facing  communities. 

C.  Elements  of  Success  for 
Environmental  Justice  Collaborative 
Model 

Six  major  design  elements  have  been 
identified  from  the  first  round  of  IWG 
demonstration  projects  as  key  factors  to 
the  success  of  the  environmental  justice 
collaborative  model.  These  are  the 
following: 

1.  Community-based  Leadership 
Formation  and  Issue  Identification. 

2.  Capacity-  and  Partnership-Building 
in  a  Multi-Stakeholder  Process. 

3.  Supportive  and  Facilitative  Role  of 
Government. 

4.  Strategic  Planning  and  Community 
Vision. 

5.  Sound  Implementation. 

6.  Identification  of  Lessons  Learned 
and  Replication  of  Best  Practices. 

A  table  with  examples  of  these  design 
elements  is  provided  in  Appendix  A. 
These  elements  are  offered  as  a 
framework  for  thinking  about  how  to 
describe  the  proposed  project.  They 
provide  useful  parameters  to  identify  a 
potentially  successful  project.  Please 
note  that  no  single  project  is  expected 
to  have  all  these  elements. 

D.  Assistance  in  Developing  Project 
Nominations 

The  IWG  recognizes  that  putting 
together  a  project  proposal  for  a  multi- 
stakeholder  collaborative  partnership 
capable  of  addressing  the  issues  in 
environmentally  and  economically 
distressed  conununities  is  difficult, 
particularly  fo "  community-based 
organizations  with  limited  resources. 
The  IWG  suggests  that  project 
applicants  rely  on  assistance  from 
federal  agencies  as  well  as  other 
potential  project  partners.  In  most  cases, 
such  relationships  and  partnerships 
already  exist,  and  potential  project 
applicants  should  build  upon  such 
relationships. 

For  example,  interested  parties  who 
have  an  idea  or  question  as  to  how  a 


particular  federal  agency  would  fit  into 
their  vision  could  call  one  of  the  E] 
Coordinators  of  the  agency  or  that 
agency's  IWG  representative  to  discuss 
the  possibility,  ideas,  and  interest  in  the 
potential  project.  A  community-based 
organization  that  does  not  have 
sufficient  financial  resources  or  skills  in 
proposal  writing  might  consider  inviting 
and  partnering  with  others  (e.g..  another 
organization,  university,  or  local 
government  agency)  that  have  a  greater 
capacity  for  preparing  such  a  proposal. 
In  addition,  potential  project  applicants 
can  obtain  a  description  and  contact 
information  for  each  of  the  15  current 
IWG  demonstration  projects  from  the 
EPA  enviroimiental  justice  Web  site. 
These  demonstration  project  contacts 
also  can  be  a  source  of  valuable  advice. 

A  list  of  the  IWG  federal  agency 
representatives  and  EPA  Regional 
Environmental  Justice  Coordinators  is 
provided  in  Appendix  C.  The  EPA 
Environmental  Justice  Web  site  (Page  1) 
provides  copies  of  the  Federal 
Interagency  Environmental  Justice 
Directory  as  well  as  information  on 
current  IWG  demonstration  projects, 
including  the  IWG  Demonstration 
Projects  Status  Report.  Environmental 
Justice  Collaborative  Model:  A 
Framework  to  Ensure  Local  Problem- 
Solving. 

m.  Project  Technical  Considerations 

A.  Potential  Applicants 

Any  organization  or  group  of 
organizations  involved  in  collaborative 
multi-stakeholder  partnerships  to 
address  local  environmental  justice 
concerns  can  submit  their  proposal  for 
consideration.  These  organizations 
include  community-based 
organizations,  academia,  business  and 
industry,  civic  and  faith-based 
organizations,  other  interested  groups, 
and  all  levels  of  government  (federal, 
state,  tribal  or  local).  Each  project  must 
include  at  least  two  federal  agencies, 
and  serve  a  minority,  low-income,  or 
tribal  community  by  addressing  one  or 
more  environmental  justice  concerns. 

B.  Essential  Project  Components 

1.  To  be  eligible,  each  project  must 
include  at  least  two  federal  agencies. 
Federal  involvement  must  include  some 
type  of  resource  contributions  to  the 
project,  such  as  contributions  of  staff 
time,  grants,  loans,  invitational  travel, 
meeting  support,  in-kind  services, 
technical  resources  or  other  funds. 

2.  The  project  must  have  a  mix  or  a 
potential  mix  of  partnerships  or 
established  relationships  that  include 
local  partners  such  as  state,  tribal  and 
local  government  agencies,  businesses 


and  the  private  sector,  community- 
based  organizations,  tribal 
organizations,  local  chapters  of  national 
associations  (e.g.,  chambers  of 
commerce  or  environmental 
organizations),  community  or  economic 
development  corporations,  foundations, 
faith-based  organizations,  and  other 
organizations  that  can  contribute  to  the 
success  of  the  project. 

3.  The  proposal  must  have  clear 
objectives,  implementation  guidelines, 
and  benefits  for  environmentally  and 
economically  distressed  communities. 

4.  The  proposal  must  include  non- 
federal partners  committing  resources  to 
the  project  such  as  contributions  of  staff 
time,  grants,  loans,  invitational  travel, 
meeting  support,  in-kind  services, 
technical  resources,  or  other  funds. 

5.  The  proposal  must  include 
verifiable  partners.  Information 
provided  should  include,  where 
available  and  appropriate:  Organization 
Names.  Contact  Names,  Mailing  and 
Electronic  Mailing  Addresses,  and 
Phone  Numbers. 

IV.  Project  Descriptions 

A.  Proposal  Format 

1.  Proposal  narratives  should  be 
approximately  10  pages  in  length.  While 
it  is  estimated  that  10  pages  is  an 
optimal  length,  all  proposals,  no  matter 
how  short  or  how  long,  will  be  given 
full  consideration. 

2.  To  the  greatest  extent  possible,  each 
project  narrative  should  follow  the  six 
questions  provided  in  the  Project 
Narrative  Section  below.  Project 
applicants  should  attempt  to  answer 
each  question  to  the  best  of  their 
abilities,  but  should  not  be  discouraged 
if  thev  cannot  answer  all  questions 
completely.  As  emphasized  in  other, 
sections  of  this  document,  no  single 
project  is  expected  to  contain  all  the 
elements  identified  in  the  Elements  of 
Success  for  Environmental  Justice 
Collaborative  Model  (Page  11). 

3.  Supportive  materials,  where 
available,  should  be  attached  These 
supportive  materials  may  include 
photos,  maps,  news  articles,  and 
commitment  or  endorsement  letters. 

B.  Proposal  Narratives 

1.  Describe  and  discuss  how  the 
project  will  address  one  or  more 
environmental  justice  concerns  of  a 
minorit}',  low-income,  or  tribal 
community(ies).  Provide  a  description 
of  the  project's  overall  objectives/ 
expected  benefits,  the  community(ies) 
being  served,  geographic  location  of  the 
communit>-,  and  implementation 
approaches.  This  should  include  the 
following: 
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a.  Work  plan  which  describes  the 
project's  overall  objectives,  milestones, 
and  expected  benefits. 

b.  Description  of  the  conimunity(ies) 
being  served  (e.g.  demographics, 
geographic  location,  community  historv' 
and  assets,  issues). 

c.  Description  of  the  project's 
implementation  process. 

2.  As  stated  earlier  in  Section  II-C,  six 
major  design  elements  have  been 
identified  as  being  key  factors  to  the 
success  of  environmental  justice 
collaborative  models.  They  are  the 
following: 

a.  Community-based  Leadership 
Formation  and  Issue  Identification. 

b.  Capacity-  and  Partnership-Building 
in  a  Multi-Stakeholder  Process. 

c.  Supportive  and  Facilitative  Role  of 
Government. 

d.  Strategic  Planning  and  Community 
Vision. 

e.  Sound  Implementation. 

f.  Identification  of  Lessons  Learned 
and  Replication  of  Best  Practices. 

Please  provide  the  following 
responses  as  appropriate: 

a.  Description  of  any  of  the  design 
elements  that  are  in  the  project  design 
and  how  they  contribute  to  the  overall 
success  of  the  project. 

b.  Description  of  how  the  remaining 
elements  not  covered  in  the  response  to 
Question  2-a  will  be  integrated  into  the 
project. 

c.  Description  of  ways  that 
participating  federal  agencies  can 
provide  assistance  in  developing  and 
incorporating  any  of  the  design 
elements  in  the  project. 

A  great  deal  of  thought  should  be 
given  to  the  responses  for  Question  2 
because  these  design  elements  are 
essential  to  the  success  of  the 
envirormiental  justice  collaborative 
model.  To  assist  in  answering  this 
question,  a  table  containing  examples  of 
these  design  elements  is  provided  in 
Appendix  A.  No  single  project  is 
expected  to  have  all  these  elements.  Nor 
should  the  list  of  design  element 
examples  be  used  as  a  checklist  because 
every  community  and  every  issue  is 
imique. 

3.  Describe  the  partnership{s)  and 
how  they  were  formed,  the  roles  and 
responsibilities  of  each  partner, 
leadership  role(s)  of  the  relevant 
organizations,  and  the  factors  that 
enable  the  partnership  to  function  well. 
This  should  include  the  following: 

a.  Description  of  how  the 
relationship(s)  or  partnership(s)  were 
formed. 

b.  Description  of  what  elements  or 
factors  enable  the  partnership(s)  to 
function  well. 

c.  Description  of  the  leadership  roles 
of  the  local  community  organizations. 


4.  List  the  federal  agency  partners. 
Describe  the  federal  agencies'  role, 
commitment  of  staff,  funding  resources, 
and  other  contributions  to  the 
partnership.  Include  commitment  letters 
from  the  federal  agencies,  and  identify 
the  agency's  role  in  the  project  and  an 
agency  point  of  contact.  This  should 
include  the  following: 

a.  Description  of  the  federal  agencies' 
roles  (e.g.  responsibilities,  commitment 
of  staff,  federal  agency  coordinator's 
contact  information,  funding  resources, 
and  other  contributions). 

b.  Commitment  letters  from  federal 
agencies  discussing  their  roles  and 
commitments. 

c.  Description  of  other  federal 
agencies  that  should  be  involved  in  the 
future  and  ways  by  which  IWG  (or 
existing  partners)  can  assist  to  bring 
about  such  involvement. 

5.  Describe  how  the  non-federal 
partners  (such  as,  state,  local  or  tribal 
government  agencies,  businesses  and 
the  private  sector,  community-based 
organizations,  local  chapters  of  national 
associations  such  as  chambers  of 
commerce  or  environmental 
organizations,  community  development 
corporations  (CDCs),  an,d  other 
organizations)  are  contributing  to  the 
success  of  the  project.  Include  a  list  of 
the  partners  (contact  name,  address, 
phone  number,  electronic  mail  and  fax 
numbers — if  applicable),  their  resource 
commitments  (e.g.  staff,  funds,  meeting 
space),  a  clear  description  of  their  roles 
in  the  project,  and  letters  of 
commitment  from  the  leadership  of  the 
various  partners  is  required.  Describe 
how  other  government  agencies  and 
organizations  (currently  not  partners) 
can  contribute  to  the  project.  This 
should  include  the  following: 

a.  Description  of  the  roles  and 
responsibilities  of  each  non-federal 
partner,  including  the  resource 
commitments  of  each  partner  (e.g.  staff, 
funding,  meeting  space). 

b.  Provide  a  list  of  the  partners'  points 
of  contact  (e.g.  name,  address). 

c.  Discussion  on  how  other  (non- 
partner)  government  agencies  and 
organizations  can  contribute  to  the 
project. 

6.  Describe  how  the  proposed  project 
will  contribute  to  some  aspect  of 
community  revitalization  (e.g.,  land  use, 
environmental  and  ecological,  health, 
economic,  social,  and  local  capacity)? 

V.  Selection  Process 

A.  Review  Panel 

A  panel  consisting  of  representatives 
from  the  various  federal  agencies 
participating  in  the  IWG  will  review  the 
proposals.  Conference  calls  will  be  held 
with  the  "finalists"  to  ensure  all  parties 


understand  the  intent  of  the  program 
and  to  confirm  the  roles  of  the  partners, 
prior  to  selections.  The  IWG  will  make 
the  final  selections  from  among  the  top 
applicants. 

Among  the  proposals  receiving  the 
highest  ranking,  the  IWG  may  take  into 
account  the  geographic  location  and 
diversity  of  the  proposed  projects  when 
making  final  selections. 

B.  Selection  Date 

Selections  are  expected  to  be 
completed  by  November  15,  2002. 
Applicants  will  be  notified  by  December 
1,  2002. 

VI.  Program  Schedule  for  2002 

Development  of  Proposals  and 

Submission  to  EPA/IWG— April  15- 

August  16 
IWG  Reviews  Proposals— September  1- 

October  15 
Final  Selections  Completed — November 

15 
National  Announcement  of  Selections — 

December  1,  2002 

VIL  Reporting 

The  lead  coordinators  of  the  selected 
demonstration  projects  will  be  asked  to 
submit  semi-aimual  reports  to  update 
the  IWG  on  the  project's  progress.  The 
reports  should  include,  but  not  be 
limited  to,  information  on: 

•  Tasks  accomplished. 

•  Results  achieved. 

•  Resources  committed. 

•  Partners  added. 

•  Issues/ problems  encountered  and 
method  for  resolution. 

Appendix  A 

Elements  of  Success  for  Environmental 
Justice  Collaborative  Model 

The  following  major  design  elements  have 
been  identified  as  being  key  factors  to  the 
success  of  the  environmental  justice 
collaborative  model.  Exeimples  are  provided 
in  the  following  table.  The  IWG  identified 
these  elements  of  success  in  order  to  develop 
a  template  for  a  holistic,  integrated,  and 
collaborative  approach  to  addressing  the 
environmental  justice  needs  of  distressed 
communities.  Given  that  each  community 
and  each  issue  is  unique,  no  single  project  is 
expected  to  have  all  these  elements.  Nor 
should  the  list  of  design  element  examples  be 
used  as  a  check  list.  The  IWG  believes  that 
this  template  is  a  tool  that  all  groups  engaged 
in  building  collaborative  community-based 
partnerships  could  find  useful.  Such  groups 
should  use  these  elements  as  a  guide  for 
strategic  planning  and  project  design. 

Element  of  Success  and  Examples  of  Design 
Elements 

1 .  Community-Based  eadership  Formation 
and  Issue  Identification 

•  Identify  and  build  on  existing  leadership 
and  expertise  in  impacted  communities. 

•  Involve  residents  at  the  beginning  in 
identifying  concerns  and  crystallizing  issues. 
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•  Conduct  local  education,  outreach,  fact- 
finding and  assessments. 

•  Build  from  a  strong  understanding  of 
community  history,  practice  and  culture. 

•  Identify  early  on  potential  partners  from 
all  stakeholder  groups. 

•  Provide  training  on  environmental 
justice  for  all  stakeholder  groups. 

•  Assess  whether  or  not  conditions  are 
ripe  for  collaboration. 

2.  Capacity-  and  Partnership-Building  in  a 
Multi-Stakeholder  Process 

•  .Facilitate  dialogue  between  different 
stakeholders. 

•  Build  upon  existing  organizational 
capacity  within  community. 

•  Use  consensus  building  or  alternative 
dispute  resolution,  as  appropriate. 

•  Secure  commitments  from  multiple, 
appropriate  government  agencies  and  non- 
governmental organizations. 

•  Establish  a  formal  multi-stakeholder 
partnership. 

•  Design  processes  to  ensure  fair  treatment 
and  meaningful  participation  of  all 
stakeholders. 

•  Foster  capacity-building  through 
training,  mentoring,  technical  assistance,  or 
resource  support. 

•  Integrate  environmental  justice  into 
ongoing  training  efforts. 

•  Design  processes  that  help  ensure 
community  education  and  capacity  building 
in  the  future. 

•  Establish  processes  that  allow  for 
inclusion  of  new  partners  as  they  emerge, 

3.  Supportive  and  Facilitative  Hole  of 
Government 

•  Ensure  interagency  coordination  and 
cooperation  between  multiple  federal 
agencies. 

•  Foster  intergovernmental  coordination 
and  cooperation  between  federal,  state,  local 
and/or  tribal  agencies. 

•  Secure  clear  commitments  (technical 
assistance,  coordination,  resources)  from 
government  agencies. 

4.  Strategic  Planning  and  Community  Vision 

•  Facilitate  articulation  of  community 
vision,  its  aspirations  based  upon 
community-based  planning  and  methods. 

•  Determine  community  assets  (e.g., 
technical,  financial,  social,  cultural,  natural 
resource)  and  deficits  (e.g.,  environmental 
degradation,  abandoned  buildings,  lack  of 
infrastructure). 

•  Utilize  tools  for  comprehensive 
community  planning  (e.g.  GIS,  planning 
charettes). 

•  Identify,  target  and  leverage  assets  from 
all  sources  (e.g.  community,  government, 
industry,  academia,  foundations). 

•  Reinforce  community  values. 

5.  Sound  Implementation 

•  Develop  Implementation  Plan  with 
shared  goals,  well  defined  objectives, 
timelines,  action  plans,  commitments. 

•  Design  projects  to  build  on  strengths, 
deficits,  resources,  and  capacity  of  partners, 
especially  the  community's. 

•  Identify,  nurture  and  promote 
collaborations  with  win/win  scenarios. 


•  Obtain  clear,  written  commitments  from 
partners  (possibly  use  a  memorandum  of 
agreement). 

•  Cluster  and  order  tasks  to  promote 
efficient  use  of  time  and  resources 

•  Develop  methodology  to  measure  and 
evaluate  impact  on  community  and 
stakeholders. 

•  Identif\'  and  build  upon  small  successes. 

•  Add  to  and  strengthen  partnerships  as 
new  issues  and  relationships  are  understood. 

•  Build  on  community  and  organizational 
capacity  through  implementation  to  facilitate 
next  phase. 

•  En-ure  resolution  of  conflict  or  potential 
conflicts  (possibly  through  the  use  of 
Alternative  Dispute  Resolution). 

6.  Identification  of  Lessons  Learned  and 
Replication  of  Best  Practices 

•  Clearly  define  measures  of  success  of 
project  of  objectives,  processes,  outputs, 
institutional  effects,  and  quality-of-life 
results. 

•  Understand  and  evaluate,  from  different 
stakeholder  perspectives,  indicators  used  to 
measure  success. 

•  Incorporate  lessons  learned  into  ongoing 
processes,  both  inside  and  outside  of  the 
community. 

•  Develop  a  "template"  for  successful 
collaborative  models,  based  upon  community 
experience. 

•  Develop  mechanisms  to  integrate  lessons 
into  future  efforts  as  new  issues  and 
challenges  are  identified. 

•  Share,  publish,  and  disseminate 
experiences  and  lessons  learned. 

Appendix  B 

Federal  Interagency  Working  Group  on 
Environmental  Justice 

The  Federal  Interagency  Working  Group 
(IWG)  on  Environmental  justice  was  created 
by  Executive  Order  12898  (1994). 

The  Executive  Order  delineates  the  IWG 
agency  responsibilities  as  follows:  "To  the 
extent  practicable  and  permitted  by  law.  and 
consistent  with  the  principles  set  forth  in  the 
report  on  the  National  Performance  Review, 
each  Federal  agency  shall  make  achieving 
environmental  justice  part  of  its  mission  by 
identifying  and  addressing,  as  appropriate, 
disproportionately  high  and  adverse  human 
health  or  environmental  effects  of  its 
programs,  policies,  and  activities  on  minority 
populations  and  low-income  populations' 
*   *   *"  Additionally,  the  order  calls  for  the 
IWG  to  "develop  interagency  model  projects 
on  environmental  justice  that  evidence 
cooperation  among  Federal  agencies'. 

The  IWG  has  focused  on  three  activities  to 
support  collaborative,  problem-solving 
partnerships:  (1)  Nurturing  and  promoting 
local  demonstration  projects.  (2)  promoting  a 
national  dialogue  on  collaborative  models; 
and  (3)  identih'ing  the  elements  of  success 
for  developing  a  coherent  collaborative 
model. 

Nurture  and  Promote  Local  Demonstration 
Projects 

The  rWG  demonstration  projects  foster 
proactive,  collaborative  efforts  that  bring 
agencies,  at  all  levels  of  government,  logether 
with  diverse  stakeholders  in  impacted 


communities.  The  main  goal  is  to  encourage 
better  leveraging  of  existing  federal  resources, 
support  local  projects  that  promote  among 
other  federal  agencies  the  addition  of  other 
federal  resources  to  the  projects. 

Promote  National  Dialogue  on  Building 
Collaborative  Models 

In  order  to  create  a  broad-based  consensus 
on  the  appropriate  use  of  a  collaborative 
model,  the  IWG  is  promoting  a  national 
dialogue  on  building  collaborative  models  to 
achieve  environmental  justice  goals.  One  goal 
of  such  a  dialogue  is  to  ensure  a  common 
understanding  among  all  stakeholder  groups 
of  this  framework  and  share  lessons  which 
each  group  can  apply  IWG  members  have 
conducted  meetings  and  briefings  for 
community,  business,  industry,  faith-based 
groups,  and  state,  local  and  tribal  government 
partners  and  stakeholders  This  also  has 
identified  new  partners  and  builds  interest  in 
applying  this  model  to  their  situations. 

Identify  Elements  of  Success  for  Developing 
d  Coherent  Collaborative  Framework 

Based  upon  the  experience  gained  thus  far. 
the  IWG  is  systematically  identifving  the 
elements  of  success  common  to  all 
collaborative  models.  In  addition,  the  IWG. 
through  the  efforts  of  the  EP.^  Office  of 
Policv,  Economics,  and  Innovation,  is 
developing  an  evaluation  framework  for  the 
IWG  collaborative  model.  These  activities 
have  been  instrumental  for  creating  a 
common  understanding  of  collaborative 
models  to  ac  hieve  environmental  justice 
across  the  gamut  of  stakeholders  It  is 
important  to  create  a  deeper  understanding  of 
the  mechanisms  involved  and  to  help  diverse 
stakeholders  in  impacted  communities  to 
understand  the  value  and  benefits  of  the 
voluntarv  and  cooperatne  approach  Without 
a  common  understanding  of  the  appropriate 
use  and  value  of  these  models,  stakeholders 
will  lack  the  knowledge  they  need  to 
overcome  the  lack  of  trust  and  adversarial 
relations. 

.^dditional  information  on  the  Interagency 
Working  Group  on  Environmental  justice  can 
be  found  at  the  following  Web  address: 
httpJ/w-w-vi-.epa.gov/compliance/recent/ 
ej.html 

Appendix  C — Contacts 

Federal  interagency  Environmental  |ustice 
Working  Group  Contacts 

EPA:  Charles  Lee.  .Associate  Director  for 
Policy  &  Interagency  Liaison,  Office  of 
Environmental  justice,  US.  Environmental 
Protection  Agentv.  401  M  Street,  SW-Mail 
Code  2201  A.  Washington.  DC  20460, 
Phone:  202/564-2597  Fax:  202/501-1163. 
E-mail:  lee. charieswpamail  epa.gov 

DOC/ED.A  Dennis  .Mvord  Economic 
Development  Specialist.  Economic 
Development  .Administration.  U.S. 
Department  of  Commerce,  14th  St.  8t 
Constitution  .Ave  ,  NW  (Room  7326). 
Washington.  DC  20230.  Phone:  202/482- 
4320  Fax  202/219-9007.  E-mail: 
nAlvordSieda  doc.gov 

DOC/NOAA:  Roan  Conrad,  Director,  Office  of 
Sustainable  Development  and 
Intergovernmental  Affairs,  National 
Oceanic  and  Atmospheric  Administration 
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(NOAA),  U.S.  Department  Of  Commerce. 
14th  St.  &  Constitution  Ave.,  NW  (Room 
5222),  Washington,  DC  20230,  Phone:  202/ 
482-3384  Fax:  202/482-2663,  E-mail: 
roan.conmd@noaa.gov 

DOE:  Melinda  Downing,  Environmental 
Justice  Program  Manager,  Office  of 
Environmental  Management,  U.S. 
Department  of  Energy,  1000  Independence 
Ave.,  SW,  Washington,  DC  20585,  Phone: 
202/586-7703  Fax:  202/586-0293,  E-mail: 
meIinda.downing@EM.DOE.gov 

DDL:  Babette  D.  Williams,  Program  Analyst 
and  Environmental  Justice  Coordinator, 
Office  of  the  Assistant  Secretary,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210, 
Phone:  202/693-5910  Fax:  202/693-5960. 
E-mail:  wiUiams-babette@dol.gov 

DOJ:  Quentin  C.  Pair,  Attorney, 
Environmental  Enforcement  Section,  U.S. 
Department  of  Justice  (DO/END/PLS).  1425 
New  York  Avenue,  NW  (Room  11017), 
Washington,  DC  20005,  Phone:  202/514- 
1999  Fax:  202/514-0097,  E-mail: 
quentin.pair@usdoj.gov 

DOI:  Willie  R.  Taylor,  Director,  Office  of 
Environmental  Policy  and  Compliance. 
Office  of  the  Secretary,  U.S.  Department  of 
Interior-MS2340,  1848  C  Street,  NW  (Room 
2355),  Washington,  DC  20240,  Phone:  202/ 
208-3891  Fax:  202/208-6970,  E-mail: 
Willie  _tayloi@ios.  doi.gov 

DOT:  Marc  Brenman,  Senior  Policy  Advisor 
for  Civil  Rights,  Office  of  Civil  Rights.  U.S. 
Department  of  Transportation  400  7th 
Street,  SW,  Washington,  DC  20590,  Phone: 
202/366-1119  Fax:  202/366-9371,  E-mail: 
marc.brenman@ost.dot.gov 

DOD:  Len  Richeson,  Environmental 
Protection  Specialist,  Office  of  the  Deputy 
Under  Secretary  of  Defense,  U.S. 
Department  of  Defense,  3400  Defense 
Pentagon,  Room  R3E792,  Washington,  DC 
20301-3400,  Phone:  703/604-0518  Fax: 
703/607-4237.  E-mail; 
richeslh@acq.osd.mil 

HHS/NTEHS:  Charles  A.  Wells,  Director, 
Environmental  Justice,  Health  Disparity 
and  Public  Health,  Office  of  the  Director, 
National  Institute  of  Environmental  Health 
Sciences  (NIEHS),  31  Center  Drive. 
Building  31-Room  B1C02-MSC  22-2256, 
Bethesda,  MD  20892-22056,  Phone:  301/ 
496-2920  Fax:  301/496-0563,  E-mail: 
wells  1  @niehs.  nih  .gov 

HHS/ATSDR:  Reuben  C.  Warren,  Associate 
Administrator  for  Urban  Affairs,  Office  of 
Urban  Affairs,  Agency  for  Toxic 
Substances  ftDisease  Registry-,  1600  Clifton 
Road,  NE  MS  E28,  Atlanta,  GA  30333. 
Phone:  404/498-0111  Fax:  404/498-0087, 
E-mail:  RCW4@cdc.gov 


HUD:  Richard  Broun,  Director,  Office  of 
Environment  and  Energy,  U.S.  Department 
of  Housing  and  Urban  Development,  451- 
7th  Street,  SW  Room  7240,  Washington, 
DC  20410,  Phone:  202/708-2894  ext.  4439 
Fax:  202/708-3363,  E-mail:  richard— 
broun@bud.gov 

Antoinette  Sebastian,  Senior  Community 
Environmental  Planner,  Office  of 
Environment  and  Energy,  U.S.  Department 
of  Housing  and  Urban  Development  451- 
7th  Street,  SW  Room  7248,  Washington, 
DC  20410,  Phone:  202/708-0614  ext.  4458 
Fax:  202/708-3363,  E-mail:  antoinette — 
sebastian@hud.gov 

USDA/USFS:  Robert  Ragos,  Title  Vl  & 
Related  Program  Manager,  Office  of  Civil 
Rights,  U.S.  Department  of  Agriculture/ 
Forest  Service,  201  14  Street  SW,  Room 
4SW.  Washington,  DC  20250,  Phone:  202/ 
205-0961  Fax:  202/690-2510,  E-mail: 
rragos@fs.fed.  us 

EPA  Regional  Environmental  Justice 
Coordinators  Contact  Names  and  Addresses 

Region  I; Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island.  Vermont 
Name:  Kathy  Castagna 
Address:  U.S.  Environmental  Protection 

Agency.  One  Congress  Street,  11th  Floor, 

Boston.  MA  02203-0001, 
Phone:  617-918-1429  F:  617-918-1029 
E-Mail:  castagna.kathy@epa.gov 

Region  2:  New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Name:  Terry  Wesley 

Address:  U.S.  Environmental  Protection 

Agency,  290  Broadway,  26th  Floor ,New 

York,  NY  10007 
Phone:  212-637-5027  F:  212-637-4943 
E-Mail:  wesley.terry@epa.gov 

Region  3  Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  West 
Virginia 

Name:  Reginald  Harris 
Address:  U.S.  Environmental  Protection 

Agency,  1650  Arch  St.  (MC-3ECOO), 

Philadelphia,  PA  19103, 
Phone:  215-814-2988  F:  215-814-2905 
E-Mail:  harris.reggie@epa.gov 

Region  4:  Alabama,  Florida,  Georgia, 
Kentucky.  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee 

Name:  Cynthia  Peurifoy 

Address:  U.S.  Environmental  Protection 

Agency,  61  Forsyth  Street,  Atlanta,  GA 

30303 
Phone:  404-562-9649  F:  404-562-9664 
E-Mail:  peurifoy.cynthia@epa.gov 


Region  5:  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Name:  Karla  Owens 

Address:  U.S.  Environmental  Protection 

Agency,  77  West  Jackson  Blvd.  T-16J, 

Chicago,  IL  60604-3507 
Phone:  312-886-5993  F:  312-886-2737 
E-Mail:  owens.karla@epa.gov 

Region  6:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 

Name:  Olivia  R.  Balandran 

Address:  U.S.  Environmental  Protection 
Agency,  Fountain  Place,  12th  Floor.  1445 
Ross  Ave.,  (RA-D),  Dallas,  TX  75202-2733, 

Phone:  214-665-7257  F:  214-665-6648 

E-Mail:  balandran.olivia@epa.gov 
Region  7:  Iowa,  Kansas,  Missouri,  Nebraska 

Name:  Althea  Moses 

Address:  U.S.  Environmental  Protection 

Agency,  901  North  5th  Street,  (ECORA), 

Kansas  City,  KS  66101 
Phone:  913-551-7649  F:  913-551-7941 
E-Mail:  moses.althea@epa.gov 

Region  8:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

Name:  Elisabeth  Evans 

Address:  U.S.  Environmental  Protection 
Agency,  999  18th  Street,  Suite  500,  Denver, 
CO  80202-2405 

Phone:  303-312-6053  F:  303-312-6409 
E-Mail:  evans.elisabeth@epa.gov 

Region  9:  Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Guam 

Name:  Willard  Chin 

Address:  U.S.  Environmental  Protection 

Agency,  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Phone:  415-972-3797  F:  415-947-3562 
E-Mail:  chin.willard@epa.gov 

Region  10:  Alaska,  Idaho,  Oregon, 
Washington 

Name:  Michael  Letourneau 
Address:  U.S.  Environmental  Protection 

Agency,  1200  Sixth  Avenue  (CEI-163), 

Seattle,  WA  98101 
Phone:  206-553-1687  F:  206-553-7176 
E-Mail:  letoumeau.mike@epa.gov 
Name:  Victoria  Plata 
Address:  U.S.  Environmental  Protection 

Agency,  1200  Sixth  Avenue  (CEJ-163), 

Seattle,  WA  98101 
Phone:  206-553-8580  F:  206-553-7176 
E-Mail:  plata.victoria@epa.gov 

Dated:  April  11,2002. 

Barry  E.  Hill, 

Director,  Office  of  Environmental  Justice. 
(FR  Doc.  02-9913  Filed  4-23-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[14CFRPart25] 

[Docket  No.  FAA-1 999-6063;  Amendment 
Ho.  25-107] 

RIN2120-AG80 

Revision  of  Braking  Systems 
Airworthiness  Standards  to  Harmonize 
With  European  Airworthiness 
Standards  for  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  the 
braking  systems  design  and  test 
requirements  of  the  airworthiness 
standards  for  transport  category 
airplanes.  The  amendment  moves  some 
of  the  existing  regulatory  text, 
considered  to  be  of  an  advisory  nature, 
to  an  advisory  circular  and  adds 
regulations  addressing  automatic  brake 
systems,  brake  wear  indicators,  pressure 
release  devices,  and  system 
compatibility.  These  revisions  were 
developed  in  cooperation  with  the  Joint 
Aviation  Authorities  (JAA)  of  Europe, 
Transport  Canada,  and  the  U.S.  and 
European  aviation  industry  through  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  These  changes 
benefit  the  public  interest  by 
standardizing  certain  requirements, 
concepts,  and  procedures  contained  in 
the  airworthiness  standards  without 
reducing,  but  potentially  enhancing,  the 
current  level  of  safety. 
DATES:  Effective  May  24,  2002. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mahinder  K.  Wahi,  FAA,  Propulsion/ 
Mechanical  Systems  Branch,  ANM-112. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  WA  98055- 
4056;  telephone  (425)  227-2142; 
facsimile  (425)  227-1320,  e-mail 
mahinder.wahi@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  [http://dms.dot.gov/ 
search]. 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 


(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  web  page  at  http:// 
wi^iv. faa.gov/avr/armhome. htm  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1.  800  Independence  Avenue 
SW..  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entities'  requests  for  information 
or  advice  about  compliance  with 
statutes  and  regulations  within  its 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  their  local  FAA 
official,  or  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  You  can 
find  out  more  about  SBREFA  on  the 
internet  at  our  site,  http://www.faa.gov/ 
avr/arm/sbrefa.htm.  For  more 
information  on  SBREFA,  e-mail  us  9- 
A  WA-SBREFA@faa.gov. 

Background 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  99- 
16,  which  was  published  in  the  Federal 
Register  on  August  10, 1999  (64  FR 
43570)  and  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  No.  99- 
16A,  which  was  published  in  the 
Federal  Register  on  December  18,  2000 
(65  FR  79298).  The  related  background 
leading  to  NPRM  No.  99-16,  and 
SNPRM  No.  99-16A  is  discussed  below. 

In  1988,  the  FAA,  in  cooperation  with 
the  Joint  Aviation  Authority  (JAA)  and 
other  organizations  representing  the 
American  and  European  aerospace 
industries,  began  a  process  to  harmonize 
the  airworthiness  requirements  of  the 
United  States  and  the  airworthiness 
requirements  of  Europe,  especially  in 
the  areas  of  Flight  Test  and  Structures. 
Starting  in  1992,  the  FAA 
harmonization  effort  for  various  systems 
related  airworthiness  requirements  was 
undertaken  by  the  ARAC.  An  ARAC 
working  group  of  industry  and 
government  braking  systems  specialists 
of  Europe,  the  United  States,  and 
Canada  was  chartered  and  named  as  the 


Braking  System  Harmonization  Working 
Group  (HWG)  by  notice  in  the  Federal 
Register  (59  FR  30080,  June  10,  1994). 

Statement  of  the  Problem 

The  ARAC  working  group  was  tasked 
to  develop  a  harmonized  standard,  such 
as  a  Technical  Standard  Order  (TSO), 
for  approval  of  wheels  and  brakes  to  be 
installed  on  transport  category  airplanes 
and  to  develop  a  draft  notice  of 
proposed  rulemaking  (NPRM),  with 
supporting  economic  and  other  required 
analyses,  and/or  any  other  related 
guidance  material  or  collateral 
documents,  such  as  advisory  circulars 
(AC),  concerning  new  or  revised 
requirements  and  the  associated  test 
conditions  for  wheels,  brakes  and 
braking  systems,  installed  in  transport 
category  airplanes  (§§  25.731  and 
25.735).  The  harmonization  task  was 
completed  by  the  ARAC  working  group 
and  recommendations  were  submitted 
to  the  FAA  by  letter  dated  May  1, 1998. 
The  FAA  concurred  with  the 
recommendations  and  proposed  them  in 
NPRM  No.  99-16.  A  Notice  of 
Availability  of  proposed  AC  25.735-lX 
and  request  for  conunents,  and  a  Notice 
of  Availability  of  proposed  TSO-C135 
and  request  for  comments,  were  also 
published  in  the  Federal  Register  on 
August  10,  1999  (64  FR  43579).  On 
August  25, 1999,  the  JAA  issued  a 
Notice  of  Proposed  Amendment  (NPA) 
25D-291  and  NPA  TSO-7:  "Brakes  and 
Braking  Systems,"  which  included  the 
proposed  advisory  material  joint  (AMJ)    • 
25.735.  The  amendments  proposed  in 
NPA  25D-291  and  the  advisory  material 
proposed  in  AMJ  25.735  were 
substantively  the  same  as  the 
amendments  proposed  by  the  FAA  in 
Notice  No.  99-16  and  the  advisory 
material  in  proposed  AC  25.735-lX. 
The  NPA  TSO-7  was  substantively  the 
same  as  proposed  in  FAA  TSO-C135. 

As  a  residt,  the  FAA  received 
comments  from  the  public  in  response 
to  the  proposed  rule  (Notice  No.  99-16), 
as  well  as  comments  on  the  proposed 
AC  and  the  proposed  TSO.  The  JAA 
received  comments  from  the  public  in 
response  to  NPA  25D-291  and  NPA 
TSO-7  (which  includes  the  AMJ 
25.735).  The  comments  received  on  the 
FAA  and  the  JAA  notices  are  interlinked 
and  addressed  jointly.  Therefore,  the 
FAA  has  considered  both  sets  of 
comments  in  preparing  the  final  rule 
contained  herein,  the  new  AC,  and  the 
new  TSO.  The  FAA  will  publish  a 
Notice  of  Availability  in  the  Federal 
Register  when  the  final  version  of  AC 
25.735-1  and  TSO-C135  are  issued. 
Interested  persons  have  been  given  an 
opportimity  to  participate  in  this 
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rulemaking,  and  due  consideration  has 
been  given  to  all  matters  presented. 

The  FAA  determined  that  an 
incremental  cost  identified  by 
commenters  to  Notice  No.  99-16  must 
be  subject  to  public  scrutiny.  Therefore, 
this  resulted  in  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM),  No.  99- 
16A,  being  published  for  public 
comment  on  December  18,  2000  (65  FR 
79278). 

Comments  received  on  Notice  No.  99- 
16  are  discussed  first,  followed  by 
comments  received  on  Notice  No.  99- 
16A. 

Discussion  of  Comments:  Notice  No.  99- 
16 

Twenty-one  commenters  responded  to 
the  request  for  comments  contained  in 
Notice  No.  99-16,  the  notices  of 
availability  of  proposed  AC  25.735-1, 
and  TSO-C135,  and  the  corresponding 
JAA  documents  NPA  25I>-291,  NPA 
TSO-7,  and  AMJ  25.735. 

Comments  were  received  from  eight 
foreign  and  domestic  airplane  and  brake 
manufacturers,  nine  foreign 
airworthiness  authorities,  one  operator, 
and  three  foreign  and  domestic  industry 
organizations.  The  majority  of  the 
commenters  agree  with  the  proposal  and 
recommend  its  adoption.  However, 
some  commenters  disagree  with  the 
proposal  while  providing  alternative 
proposals  that  appear  to  merit  further 
consideration  by  ARAC.  Therefore,  the 
FAA  tasked  the  ARAC  on  Transport 
Airplane  and  Engine  (TAE)  issues  area 
by  letter  dated  February  8,  2000,  to 
consider  the  comments  and  provide 
recommendations  for  the  disposition  of 
the  comments  along  with  any 
recommendations  for  changes  to  the 
proposal.  The  disposition  of  the 
comments  below  is  based  on  the 
agreement  reached  by  the  Braking 
Systems  HWG  and  submitted  by  ARAC 
on  TAE  issues  area  to  the  FAA  by  letter 
dated  June  19,  2000.  Several  of  the 
commenters  address  multiple  issues, 
while  many  commenters  address  the 
same  issue.  As  a  result,  the  FAA 
responses  to  the  comments  are 
organized  by  individual  comment  under 
each  proposal,  i.e.,  proposals  1  through 
17. 

Proposals  1,2.4,  5,  6,  8,  9,  12,  15,  and 
17:  §§  25.735(a),  (b),  (c),  (c)(2),  (e),  (e)(1), 
(g),  (i)  and  (k) 

No  comments  were  received  for  these 
proposals.  Sections  25.735(a),  (c),  {c)(2), 
(e),  (e)(1),  (g),  (i),  and  (k)  are  therefore 
adopted  as  proposed. 

Proposals.  § 25.735(b) 

One  conunenter  questions  the 
justification  of  deleting  the 


parenthetical  phrase  "(excluding  the 
operating  pedal  or  handle)"  from  the 
cinrent  §  25.735(b),  The  commenter 
states  that  excluding  the  operating  pedal 
or  handle  is  justified  to  allow  use  of 
maximum  asymmetric  braking 
capability,  use  of  auto-brakes,  and/or 
thrust  reversers  in  stopping  scenarios 
involving  a  jammed  pedal  or  high 
rudder  deflection. 

FAA's  Response:  The  FAA  disagrees 
with  the  commenter.  Currently,  certified 
airplanes  can  meet  this  requirement 
using  rudder  and  nosewheel  steering 
while  providing  full  braking  on  one  side 
of  the  airplane  without  reverse  thrust  or 
autobrakes.  The  regulations  do  not 
require  consideration  of  adverse 
cross  winds. 

Proposal  7.  § 25.735(d) 

One  commenter  recommends  deleting 
the  idle  thrust  requirement  as  use  of  idle 
thrust  may  result  in  nose  gear  sliding  on 
high  thrust  twin  engine  aircraft.  The 
conunenter's  suggested  text  is  "Thrust 
on  any,  or  all,  other  engine(s)  is  to  be 
determined  by  the  applicant." 

FAA's  Response:  The  FAA  disagrees 
with  the  commenter.  The  rule,  as  stated, 
does  not  preclude  the  use  of  thrust  in 
excess  of  idle  on  other  engines.  The 
advisory  material  is  expanded  to  state 
that  compliance  is  not  limited  to  ground 
idle  thrust;  therefore,  the  applicant  may 
choose  what  is  critical. 

Proposal  10,  §  25.735(e)(2) 

One  commenter  states  that  the  intent 
of  the  rule  could  probably  be  better 
expressed  by  changing  the  text  from  "(2) 
It  must,  at  all  times,  have  priority  over 
the  automatic  braking  system,  if 
installed"  to  "If  both  Anti-Skid  and 
Auto-Brake  systems  are  fitted  to  the 
aircraft,  then  the  anti-skid  system  shall 
always  work  independently  of  the  auto- 
brake  and  irrespective  of  the  auto-brake 
configuration/status." 

FAA's  Response:  The  FAA  does  not 
conciu  with  the  comment.  The  intent  of 
the  rule  is  to  make  sure  the  antiskid 
function  releases  a  wheel  which  is  going 
into  a  skid  regardless  if  the  braking  is 
commanded  by  the  pilot  or  the 
autobrake  function.  An  explanation  to 
this  effect  is  added  in  the  AC. 

Proposal  11.  § 25.735(f) 

For  the  comments  and  response  that 
follow,  the  heat  sink  is  the  mass  of  the 
brake  that  is  primarily  responsible  for 
absorbing  energy  during  a  stop.  For  a 
typical  brake,  this  would  consist  of  the 
stationary  and  rotating  disc  assemblies. 
One  commenter  states:  "It  does  not 
appear  that  the  proposed  §  25.735(f) 
requires  the  brake  with  fully  worn  heat 
sink  to  complete  100  cycles  of  the 


design  landing  stop.  A  brake  assembly 
with  fully  worn  heat  sink  will  not  be 
capable  of  completing  these  100  landing 
stops.  If  the  proposed  §  25.735(f) 
requires  the  wheel  and  brake  assembly 
with  fully  worn  heat  sink  to  complete 
ONE  design  landing  stop  dynamometer 
test,  this  test  would  be  unnecessary 
since  the  maximum  kinetic  energy 
accelerate-stop  test  will  be  much  more 
severe.  The  energy  capacity  of  the 
accelerate-stop  is  generally  three  times 
the  energy  capacity  of  the  design 
landing  stop." 

FAA 's  Response:  The  FAA  concurs; 
the  proposed  TSO-C135  does  not 
require  the  brake  with  fully  worn  heat 
sink  to  complete  100  cycles  of  the 
design  landing  stop.  However,  the  FAA 
disagrees  that  one  design  landing  stop 
with  fully  worn  brakes  is  unnecessary; 
it  is  required  because  the  one  design 
landing  stop  requirement  cannot  be  met 
by  the  worn  brake  accelerate-stop  test 
due  to  differing  deceleration 
requirements. 

The  same  commenter  also  states  that 
"the  most  severe  landing  stop  should 
not  be  added  until  this  new  regulation 
is  harmonized  with  other  part  25 
sections,  especially  subpart  B-Flight 
(Performance)  and  §  25.1001,  Fuel 
jettisoning  system." 

FAA's  Response: The  FAA  does  not 
agree.  The  §  25.775(f)(3)  requirement  is 
for  brake  qualification  via  a 
dynamometer  test  per  TSO-C135 
standard,  and  not  a  flight  performance 
test  on  the  aircraft.  Compliance  with  the 
current  §25.1001  may  also  result  in 
similar  design  requirements,  especially 
for  aircraft  without  fuel  jettisoning 
systems. 

A  second  commenter,  while 
supporting  the  general  intent  of 
harmonizing,  expresses  a  concern 

with  some  aspects  of  the  proposed  rule  that 
create  significant  additional  constraints  on 
braking  system  design  and  other  systems 
architecture,  and  on  compliance 
demonstration,  without  any  clear  safety 
benefit.  In  particular,  the  Summary  of  Costs 
and  Benefits  in  the  NPRM  preamble, 
indicates  a  type  certification  testing  cost 
increase  from  $20,000-$60,000,  resulting 
from  proposal  11  on  "most  severe  landing 
stop"  that  would  be  balanced  by  the  savings 
expected  from  rule  harmonization.  Then  this 
summary  adds  considerations  on  potential 
safety  benefits:  "Although  there  were 
numerous  (approximately  170)  accidents 
involving  brake  failures  during  landings  in 
the  period  1982-1995,  none  were  determined 
to  have  been  directlv  preventable  by  the 
subject  provisions.  EDifferenl  designs  in  future 
type  certifications,  however,  could  present 
other  problems  (unexpected)  and  raise  future 
accident  rates." 

The  commenter  concludes  "that,  in 
fact,  the  expected  safety  benefit  is  so 
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vague  that  it  is  hard  to  justify  the 
additional  certification  expenses,  even  if 
balanced  by  administrative 
simplifications,  especially  for  a 
technically  questionable  requirement." 

FAA  's  Response:  The  FAA  does  not 
agree  with  this  commenter.  The 
requirement  is  conditional  in  that  "it 
need  not  be  considered  for  extremely 
improbable  failure  conditions  or  if  the 
maximum  kinetic  energy  accelerate-stop 
energy  is  more  severe."  Without 
specifying  it  in  the  regulations,  the 
applicant  may  not  consider  such  a 
situation,  however  likely. 

The  second  commenter  continues, 
adding:  "Contrary  to  what  is  indicated 
in  the  Regulatory  Evaluation  Summary, 
the  Most  Severe  Landing  Stop  (MSL) 
requirement  has  not  been  in  effect  in 
Europe  per  British  Civilian  Aviation 
Authority  (CAA),  and  there  is  no 
evidence  that  'many  large  part  25 
airplane  manufacturers  ciurently  meet 
this  standard."  "  The  JAR-25  does  not 
contain  this  concept.  Before  JAR-25 
adoption,  British  Civil  Airworthiness 
Requirments  (BCAR)  Section  D  was  the 
U.K.  Certification  code  for  large 
airplanes.  The  brake  energy  absorption 
capacity  was  based  on  different 
concepts,  namely  Certified  Normal 
Brake  Energy  Capacity  and  Certified 
Emergency  Brake  Energy  Capacity 
(BCAR  chapter  D-4-5.  §  3.8).  It  is 
meaningless  to  determine  a  "most 
severe  landing  stop"  case  for  the  sole 
purpose  of  brake  system  certification, 
without  considering  the  global  use  of 
return  to  land  capability  that  will  take 
into  account  such  other  parameters  as 
controllability,  other  retardation  means, 
landing  distances,  and  operational 
procedures.  The  conunenter  therefore 
suggests  withdrawal  of  the  MSL 
concept,  and  proposes  modifying 
paragraph  (f)  in  §  25.735  as  follows: 

(1)  Replace  the  first  sentence  with: 
"Kinetic  energy  absorption 
requirements  of  each  wheel  and  brake 
assembly  must  be  determined  for  the 
design  landing  stop  and  the  maximum 
kinetic  energy  accelerate-stop." 

(2)  Delete  the  last  sentence:  "The  most 
severe  landing  stop  need  not  be 
considered  for  extremely  improbable 
failure  conditions  or  if  the  maximum 
kinetic  energy  accelerate-stop  energy  is 
more  severe." 

(3)  Replace  the  last  sentence  with:  "In 
addition  to  the  design  landing  stop  and 
maximum  kinetic  energy  accelerate- 
stop,  the  brake  energies  associated  with 
forseeable  cases  of  immediate  retiim  to 
land  must  also  be  considered.  For  these 
cases,  operational  procedures,  possible 
fuel  jettisoning  for  a  maximum  of  1 5 
minutes,  use  of  retardation  means,  and 


landing  distances  must  be  taken  into 
account." 

The  same  recommendations,  (1),  (2), 
and  (3)  above,  are  made  by  a  third 
commenter  who  states  that  "the  concept 
of  an  MSL  is  inter-related  to  an  FAA 
document  regarding  Return  Landing 
Capability  (Issue  Paper  F-7).  and  a 
recent  recommendation  No.  99-23  from 
the  UK  Air  Accidents  Investigation 
Branch  (AAIB)."  A  fourth  commenter, 
the  UKCAA,  states  that  the  AAIB 
recommendation  is  a  result  of  a  serious 
incident  at  London  Heathrow  airport  in 
July  1998.  An  aircraft,  following 
illumination  of  a  caution  light  during 
climb  and  shutdown  of  one  engine, 
retiu-ned  for  an  overweight  landing  in  a 
crossvdnd.  During  this  landing,  the 
brakes  overheated,  the  tires  deflated, 
and  the  aircraft  went  off  the  runway. 
The  third  commenter  continues,  stating 
that  the  problem  of  aircraft  retardation 
in  foreseeable  abnormal  operating 
conditions  cannot  be  adequately 
addressed  by  looking  at  the  brakes  and 
brake  system  alone.  The  third 
commenter  recommends  (1)  that  this 
proposal  should  be  reassessed  in  view 
of  the  other  current  regulatory  activity 
(Issue  Paper  F-7  and  AAIB 
recommendation  No.  99-23);  and  (2) 
rewording  the  regulation  per 
recommendations  (1),  (2),  and  (3), 
above. 

FAA's  Response:  The  FAA  does  not 
agree.  The  FAA  has  reviewed  the 
recommendation  and  determined  that 
prior  to  the  formation  of  the  ARAC 
Braking  Systems  HWG,  the  requirement 
for  the  most  severe  landing  stop 
condition  was  included  in  the  European 
JAA-industry  harmonized  document 
ED-69,  published  in  December  1992.  In 
addition,  as  pointed  out  by  two  other 
commenters,  an  existing  FAA  issue 
paper  (FAA  Issue  Paper  F-7)  has 
required  applicants  to  address  a  return 
landing  capability  condition  for 
compliance  with  §  25.1001.  This  means 
the  applicant  should  address  the  effects 
and  consequences  of  typical  single  and 
multiple  failure  conditions  which  are 
foreseeable  events  and  can  necessitate 
landings  at  abnormal  speeds  and 
weights.  The  most  severe  landing  stop 
requirement  is  therefore  retained. 

The  AAIB  recommendation 
specifically  states  that  the  FAA,  CAA, 
and  JAA  review  ^e  requirements  for 
aircraft  brake  system  certification  to 
cover  the  need  to  consider  overweight 
landing  situations,  together  with  the 
effects  of  crosswind  and  asymmetric 
engine  thrust  during  groimd  roll. 

The  commenter  references  the 
existing  FAA  Issue  Paper  F-7  on  this 
subject  that  indicates  that  the  FAA  too 
see  the  need  to  expand  the  scope  of  the 


requirement.  The  commenter  continues 
stating  that  the  FAA  position  seems  to 
indicate  that  this  incident  would  be 
regarded  as  a  "foreseeable  operating 
condition"  when  considering 
compliance  with  §  25.1309(a). 

In  accordance  with  the  AAIB  Safety 
Recommendation,  the  fourth  commenter 
(UKCAA)  proposes  that  JAR  25.735(f)  be 
further  amended  to  include 
consideration  of  crosswind  and 
asymmetric  engine  thrust,  in 
combination  with  the  severe  landing 
stop  condition  maximum  weight. 

FAA 's  Response:  The  FAA  does  not 
concur  with  this  comment.  The  FAA 
has  reviewed  the  UKCAA 
recommendation  and  considers  that 
there  is  sufficient  conservatism  in  the 
proposed  requirements.  This 
conservatism,  while  not  provided 
specifically  to  accommodate  the 
possible  crosswind  effects  in  an 
overweight  return  to  land  case,  is 
nevertheless  available  as  follows: 

(a)  The  capability  to  stop  the  aircraft 
with  only  half  the  brakes  functioning; 

(b)  Dynamometer  testing  to 
demonstrate  the  capability  to  complete 
the  maximum  kinetic  energy  rejected 
takeoff  (RTO)  stop  with  all  brakes  worn 
to  the  limit; 

(c)  Dynamometer  testing  to 
demonstrate  the  capability  to  complete 
the  most  severe  landing  stop  with  all 
brakes  worn  to  the  limit,  should  this  be 
more  severe  than  the  maximum  kinetic 
energy  RTO  stop,  and  not  showm  to  be 
extremely  improbable; 

(d)  No  allowance  being  given  for  the 
reverse  thrust  capabilities  for  the 
demonstration  of  (b)  and  (c)  above. 

The  FAA  has  added  appropriate 
advisory  material  to  the  AC  25.735-1, 
Brakes  and  Braking  Systems 
Certification  Tests  and  Analysis. 

A  fifth  commenter  suggests  changing 
the  wording  of  the  second  sentence  of 
§  25.735(f)  from  "*   *   *  most  severe 
landing  stop  brake  kinetic  energy 
absorption  requirements  of  each  wheel 
and  brake  assembly  *  *   *"to"*  *  * 
most  severe  landing  stop  kinetic  energy 
absorption  requirements  of  each  brake- 
wheel-tire  assembly  *   *  *"The 
commenter  suggests  the  same  change  in 
terminology  for  the  third  sentence. 

FAA's  Response:  The  FAA  concurs 
with  the  commenter.  The  final  rule  text 
is  revised  accordingly. 

A  sixth  commenter  states  that,  as 
proposed,  §  25.735(f)  is  difficult  to  read 
and  contains  too  many  separate 
requirements,  which  could  create  imdue 
difficulties  diuing  the  finding  of 
compliance.  The  commenter  suggests 
that  the  paragraph  be  rearranged  such 
that: 
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(1)  There  is  a  distinct  sub-paragraph 
that  can  be  identified  for  the 
requirement  for  the  determination  of  the 
levels  of  kinetic  energy  and  the  energy 
absorption  rates.  This  should  indicate 
that  three  cases  are  to  be  considered 
(design  landing  stop,  accelerate-stop 
and  most  severe  landing  stop).  This  sub- 
paragraph could  also  mention  the 
caveats  about  the  need  to  consider,  or 
not  consider,  during  testing  the  most 
severe  landing  stop. 

(2)  There  is  a  distinct  sub-paragraph 
for  the  requirement  for  the  wheel  and 
brake  assembly  to  meet  the  levels  of 
kinetic  energy. 

(3)  There  is'  a  distinct  sub-paragraph 
for  the  requirement  for  the  wheel  and 
brake  assembly  to  meet  the  energy 
absorption  rates. 

(4)  The  definitions  of  the  three  stop 
cases  (the  last  nine  lines  of  the  currently 
proposed  paragraph,  starting  with: 

"*   *   *  Design  landing  stop  is  an 
operational  *  *   *")  are  taken  out  of  the 
requirement  and  placed  in  the  proposed 
AC  25.735-lX. 

FAA  's  Response:  The  FAA  concurs 
with  the  commenter  that  rearranging 
§  25.735(f)  into  three  distinct  sub- 
paragraphs clarifies  the  requirement. 
The  FAA,  however,  has  decided  that  it 
is  more  appropriate  to  retain  the 
definitions  as  part  of  the  regulatory  text 
since  this  is  the  only  place  where  these 
terms  are  identified.  The  text  of  this 
paragraph  is  divided  into  three 
subparagraphs  (f)(1),  (f)(2),  and  (f)(3) 
with  appropriate  headings.  The 
subparagraphs  cover  each  of  the  three 
tests  and  include  the  definitions. 

Two  of  the  commenters  suggest 
adding  a  requirement  that  the 
accelerate-stop  test,  reference:  paragraph 
3.3.3.2  of  the  proposed  TSO-C135  and 
§  25.735(f)  of  Notice  No.  9&-16  must  be 
completed  on  both  a  new  brake  and  a 
fully  worn  brake.  The  fully  worn  brake 
is  the  worst  case  condition  for  energy 
absorption  capability;  however,  the  new 
brake  condition  is  the  worst  case 
condition  for  performance  for  some  heat 
sink  materials. 

FAA's  Response:  The  FAA  concurs 
with  these  commenters.  Applicable  text 
in  the  final  TSC)-C135  paragraph 
3.3.3.2,  and  the  final  rule  new 
subparagraph  §  25.735(f)(2)  add  a  new 
brake  accelerate-stop  test  requirement 
with  the  new  brake  defined  as  a  brake 
worn  no  more  than  5  percent  of  its 
usable  wear  range.  The  accelerate-stop 
applicable  portion  of  §  25.735(f)  text, 
NPRM  No.  99-16,  is  revised  from:  "It 
must  be  substantiated  by  dynamometer 
testing  that  at  the  declared  fully  worn 
limit{s)  of  the  brake  heat  sink,  the  wheel 
and  brake  assemblies  are  capable  of 
absorbing  not  less  than  these  levels  of 


kinetic  energy'"  to  "(f)(2):  It  must  be 
substantiated  by  dynamometer  testing 
that  the  wheel,  brake,  and  tire  assembly 
is  capable  of  absorbing  not  less  than  this 
level  of  kinetic  energ>'  throughout  the 
defined  wear  range  of  the  brake." 
Although  not  a  part  of  the  TSO.  large 
airplane  manufacturers  currently 
require  a  new  brake  RTO  test  as  part  of 
brake  qualification.  Small  airplane 
manufacturers  may  experience  a  cost 
increase  of  520,000  per  certification. 

Proposal  13.  §25.735lgl 

The  first  commenter  wonders  whether 
the  case  specified  in  the  rule  (immediate 
application  of  the  parking  brake  after 
the  RTO  for  at  least  3  minutes,  with  no 
fire  allowed  for  at  least  5  minutes)  is 
indeed  the  worst  case.  The  commenter 
opines  that  a  more  severe  case, 
representing  a  likely  in-ser\'ice  scenario, 
would  be  for  the  aircraft  to  taxi  off  the 
runway  before  the  parking  brake  is 
applied,  and  that  it  should  be  allowable 
for  the  aircraft  manufacturer  to 
incorporate  this  scenario  into  the  test  if 
so  desired.  However,  this  is  specifically 
precluded  due  to  the  current  wording  of 
the  rule. 

FAA 's  Response:  The  FAA  does  not 
concur.  The  regulation  does  not 
preclude  the  applicant  from  considering 
such  a  scenario  and  addressing  it  in 
their  brake  specification. 

A  second  commenter  states  that  as 
proposed  under  §  25.735(g).  it  must  be 
demonstrated  that  with  the  parking 
brake  applied  for  three  minutes  after  the 
high  kinetic  energy'  stop  demonstration 
of  §  25.735(f),  no  condition  (including 
fire)  that  could  prejudice  the  safe  and 
complete  evacuation  of  the  airplane 
shall  occiu  for  at  least  five  minutes. 

The  commenter  continues,  stating:  "In 
recent  aircraft  certification  programs, 
Transport  Canada  (TC)  has  required  that 
the  parking  brake  be  applied  for  a 
minimiun  of  five  minutes.  This  is  a 
more  stringent  requirement  that  impacts 
the  design,  testing  and  certification  of 
the  braking  system  that  is  currently  only 
being  applied  to  Canadian  certifications 
and  is  violating  the  premise  of 
harmonization." 

The  commenter  adds  that  "the  ARAC 
sub  committee  does  not  recommend  the 
increased  parking  brake  period, 
however,  the  significant  issue  is  that  all 
National  Airworthiness  Authorities 
must  accept  the  same  standard  to  realize 
the  benefits  of  harmonization." 

FAA's  Response:  The  FAA  agrees 
with  the  second  commenter  that 
clarification  of  the  parking  brake  set 
period  is  needed.  The  FAA  has 
reaffirmed  the  3-minute  parking  brake 
applied  period  for  the  dynamometer 
test.  There  is  no  intent  by  the  FAA  to 


dictate  that  the  parking  brake  must  be 
released  at  3  minutes,  but  that  it  must 
be  applied  at  least  that  long.  Figures  3- 
1  and  3-2  and  paragraphs  3.3.3.5  and 
3.3.4.5  in  the  TSO  will  be  changed  to 
minimize  ambiguity  in  this  respect. 

The  certification  test  on  the  airplane 
(worn  brake  RTO)  need  not  follow  the 
procedure  prescribed  in  the  TSO.  But  it 
is  important  that  the  brake  manufacturer 
know  early  in  the  development  period 
what  procedure  will  be  used  on  the 
airplane  (i.e.  the  certification  basis) 
since  it  can  impact  the  design.  This 
approach  allows  authorities  that  are  not 
part  of  the  harmonization  process  the 
needed  flexibility. 

A  third  commenter  adds  that  the  new 
)AR  25.735(g)  requires  the  parking  brake 
to  be  promptly  and  fully  applied  for  at 
least  3  minutes:  in  addition,  it  must  be 
demonstrated  that  for  at  least  5  mmutes 
no  condition  occurs  that  could 
prejudice  the  safe  and  complete 
evacuation  of  the  airplane  (a  similar 
requirement  is  also  included  in  fTSO- 
C135  paragraph  3.3.3.5).  Both  the  3-  and 
5-minute  timeframes,  according  to  the 
proposals,  are  related  to  a  safe 
evacuation  of  the  airplane,  however, 
there  are  no  data  to  support  the  use  of 
those  figures.  The  commenter  states  that 
advice  is  needed  from  the  Cabin  Safety 
Study  Group  (CSSG)  on  the  use  of  three 
and  five  minutes  in  conjunction  to  a 
safe  evacuation. 

FAA  s  Response:  The  FAA  does  not 
agree  that  the  CSSG  advice  is  needed. 
The  criteria  are  based  on  regulations  for 
90-second  cabin  evacuation;  pilot 
recognition  time;  time  to  deploy  slides; 
and  time  for  fire  trucks  to  arrive  at  the 
scene  of  the  fire,  as  well  as  previous 
certification  tests  experience.  If  the 
CSSG  changes  the  criteria  (3  minutes 
versus  5  minutes),  then  a  change  to 
§  25.735(g)  should  be  evaluated. 

Proposal  14.  § 25.735(h) 

One  commenter  states  that  "although 
this  rule  is  only  invoked  if  the  aircraft 
relies  on  accumulators  to  provide  back- 
up brake  pressure,  and  this  is  generally 
not  the  case  with  AIRBUS  aircraft,  [the 
commenter)  is  not  aware  of  an  existing 
system  that  would  satisfy-  this 
requirement.  The  display  of  available 
brake  energy  is  a  complex  task,  and  a 
system  would  need  to  be  devised  to 
allow  this  information  to  be  obtained." 
The  commenter  suggests  that  overall 
safety  would  probably  be  better 
enhanced  by  placing  a  reliability 
requirement  on  the  accumulator  system, 
rather  than  demanding  a  new- 
monitoring  system  be  developed  which 
could  degrade  the  svstem  safety 

FAA  s  Response:  The  FA.\  disagrees 
with  this  comment.  Alternate  means  of 
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compliance  will  be  discussed  in  AC  25- 
735-1.  As  explained  in  the  preamble 
and  advisory  circular  material,  the 
intent  is  to  ensure  proper  indication  of 
available  accumulator  energy,  not  just 
pressure  which  has  been  determined  to 
be  insufficient  indication.  Unless 
available  energy  is  displayed,  there  is  no 
assurance  that  a  backup  system  is 
available. 

Proposal  16.  §25.735(0 

One  commenter  recommends  that  the 
proposed  §  25.735(j),  Overtemperature 
biust  prevention,  should  be  moved  to 
§25.731. 

FAA  's  Response:  The  FAA  does  not 
conciir  with  this  comment.  The 
overtemperature  condition  is  caused  by 
brake  heat  and,  therefore,  needs  to  be 
addressed  in  the  brake  section.  Cross 
references  are  provided  in  both 
§§25.735  and  25.731. 

Another  commenter  suggests  that  the 
intent  would  be  better  expressed  by 
changing  the  words  "*   *   *  wheel 
failure  or  tire  burst  *  *   *  "  to  "  *   *   * 
wheel  failure  and/or  tire  burst  *  *   *" 

FAA 's  Response:  The  FAA  concurs 
that  clarification  is  necessary.  The  final 
rule  text  is  revised  to  read  "*   *  *  a 

wheel  failure,  a  tire  burst,  or  both 

«   *   *■• 

Discussion  of  Comments:  Notice  No.  99- 
16A 

Five  commenters  responded  to  the 
request  for  comments  contained  in 
Notice  No.  99-1 6A.  Three  commenters 
fully  support  the  proposal  and 
recommend  its  adoption.  Two  other 
commenters  made  recommendations  as 
follows. 

The  first  commenter  states  "Airplane 
braking  systems  differ  between  airplane 
models.  Consideration  must  be  given  to 
the  additional  braking  equipment, 
which  is  installed  on  certain  model 
airplanes.  When  that  additional 
equipment  fails  or  has  been  rendered 
inoperative,  a  more  critical  condition 
can  exist  with  the  three  proposed  testing 
conditions  for  kinetic  energ>'  capacity, 
i.e..  design  landing  stop,  accelerate-stop, 
and  most  severe  landing  stop.  This 
SNPRM  does  not  account  for  model 
specific  test  qualifications  for  airplanes 
equipped  with  additional  braking 
equipment  such  as  brake  fan  systems. 
For  example,  the  brake  fan  system  on  an 
airplane  may  be  rendered  inoperative 
due  to  system  failure  or  by  deactivation 
in  accordance  with  the  airplane 
minimum  equipment  list  (AMEL).  The 
lack  of  additional  brake  cooling, 
coupled  with  the  additional  mass  (heat 
sink)  of  the  brake  fan,  will  further 
deteriorate  conditions  at  the  brake 
installation.  Consequently,  braking 


performance  is  reduced."  Recognition  of 
such  abnormal  conditions  must  be  part 
of  the  qualification  testing  for  kinetic 
energy  capacity  in  all  three  proposed 
conditions. 

FAA  s  Response:  The  FAA  does  not 
concur  with  this  comment.  While  the 
revised  regulations  do  not  specifically 
address  items  such  as  brake  cooling 
fans,  they  provide  the  basic 
requirements  that  must  be  met.  The 
final  AC,  once  it  is  published,  vdll 
provide  information  on  how  the 
regulations  are  applied.  In  the  case  of 
brake  cooling  fans,  two  paragraphs  are 
appropriate.  Paragraph  4a{l)(c)  of  the 
AC  will  state  that  the  brake  must  meet 
the  energ\'  requirements  without  the  use 
of  auxiliary  cooling  devices.  Paragraph 
4f(2)(a)  states  that,  in  calculating  the 
energy  requirements  for  the  accelerate- 
stop,  use  of  cooling  fans  may  not  be 
considered  in  determining  the  heat  sink 
state  at  the  beginning  of  the  stop.  No 
change  in  the  rule  text  is  necessary. 

The  second  commenter  recommends 
the  following  changes  to  §§  25.735(f)(2) 
and  (f)(3)  for  consistency  with 
§  25.735(f)(1): 

"(1)  In  §  25.735(f)(2)  remove  the 
words  defined  by  the  airplane 
manufacturer  must  be  achieved,'  and 
add  the  words,  derived  fi'om  the 
airplane  manufacturer's  braking 
requirements  must  be  achieved,' " 

"(2)  In  §  25.735(f)(3).  add  the  sentence 
'The  energy  absorption  rate  derived 
from  the  airplane  manufacturer's 
braking  requirements  must  be 
achieved.' " 

FAA's  Response:  The  FAA  concurs 
with  (1)  and  the  final  rule  text  has  been 
revised  accordingly.  The  FAA  does  not 
concur  with  (2)  because  the  HWG 
specifically  decided  not  to  put  a 
deceleration  requirement  on  the  most 
severe  landing.  Addition  of  the 
proposed  sentence  to  §25.735(0(3)  is 
not  necessary  and  doing  so  would  not 
have  any  any  impact  on  brake  design. 

With  the  exceptions  of  the  changes 
noted  in  §§  25.735(f)  and  (j).  this  final 
rule  is  adopted  as  proposed  in  Notice 
No.  99-16  and  Notice  No.  99-16A. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  the  FAA  has  determined  that 
there  are  no  new  requirements  for 
information  collection  associated  with 
this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 


and  Recommended  Practices  to  the 
maximiun  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Regulatory  Evaluation  Summary, 
R^ulatory  Flexibility  Determination, 
International  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  imnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards,  and,  where  appropriate,  to 
use  those  standards  as  the  basis  of  U.S. 
standards.  Fourth,  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  In  conducting  these  analyses, 
the  FAA  has  determined  that  this  rule: 
(1)  Will  generate  benefits  that  justify  its 
costs  and  is  not  "a  significant  regulatory 
action(  as  defined  in  Executive  Order 
12866  or  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (2)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (3)  will  not 
constitute  a  barrier  to  international 
trade,  and  (4)  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  in 
any  one  year. 

■These  analyses,  available  in  the 
docket,  are  summarized  below.  All 
estimates  are  expressed  in  year  2000 
dollars. 

Regulatory  Evaluation  Summary 

None  of  the  commenters  to  Notice  No, 
99-16  disputed  FAA's  estimates  of 
specific  incremental  certification  costs. 
One  commenter,  however,  questioned 
FAA's  contention  that  costs  would  be 
balanced  by  the  savings  expected  from 
rule  harmonization. 
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In  answer  to  that  commenter's 
concerns,  and  based  on  industry 
experience  with  recent  type 
certifications,  the  FAA  re-calculated 
both  the  harmonization  cost  savings  and 
the  costs  attributable  to  the  "proposed" 
amendments  (in  the  original  NPRM). 
and  estimated  the  costs  associated  with 
the  proposed  new  requirement  in  Notice 
No.  99-16A.  These  cost  estimates  are 
delineated  in  the  next  several 
paragraphs. 

Based  on  the  previous  analyses  in  the 
economic  evaluations  for  both  notices, 
the  FAA  has  determined  that  only  two 
changes  in  §  25.735(f)  Kinetic  energy 
capacity,  will  result  in  any  incremental 
cost  increases;  those  are  the 
dynamometer  testing  requirements  in 
(f)(2)  and  (f)(3),  pertaining  to  the 
"Maximum  kinetic  energy  accelerate- 
stop"  and  the  "Most  severe  landing  stop 
(MSL),"  respectively. 

The  dynamometer  test,  also  called  a 
new  brake  rejected  takeoff  test,  is 
currently  conducted  by  brake 
manufacturers  as  specified  by  large 
airplane  manufacturers  in  the  brake 
qualification  specification  and  is  an 
industry  practice  as  such.  For  some 
small  airplane  manufacturers,  however, 
the  new  "accelerate-stop"  test  will 
result  in  a  cost  increase  of  $20,000  per 
certification.  This  incremental,  but 
nonrecurring,  cost  for  some 
manufactiu^rs  of  part  25  small  airplanes 
will  easily  be  offset  by  the 
harmonization  cost  savings  cited  below. 
Any  potential  safety  benefits  from 
avoiding  even  one  minor  accident 
would  add  to  such  benefits. 

The  MSL  requirement,  while  a  new 
FAA  requirement,  has  been  in  effect  in 
Europe  (per  British  CAA);  consequently, 
many  large  part  25  airplane 
manufacturers  currenUy  meet  this 
standard.  Notwithstanding,  large  part  25 
airframe  and  brake  manufacturers  note 
that  in  almost  all  cases  either  the  MSL 
stop  energy  would  not  exceed  the 
maximum  kinetic  energy  accelerate-stop 
energy,  or  the  MSL  stop  condition  is 
extremely  improbable.  One  part  25  large 
airplane  manufacturer,  however, 
estimates  one  additional  dynamometer 
test  in  the  $20.00(>-$40,000  range. 
Manufacturers  of  small  part  25  airplanes 
will  experience  incremental  one-time 
testing  costs  totaling  approximately 
$20,000  per  type  certification. 

These  incremental,  but  nonrecurring, 
costs  for  some  manufacturers  of  part  25 
(large  and  small)  airplanes  will  easily  be 
offset  by  the  estimated  harmonization 
cost  savings.  Any  potential  safety 
benefits  from  avoiding  even  one  minor 
accident  would  add  to  such  benefits. 

In  summary,  the  incremental  costs  for 
the  aforementioned  new  dynamometer 


tests  will  total  between  $20,000  and 
S40.000  per  type  certification  for  one 
manufacturer  of  part  25  large  airplanes. 
Similar  costs  for  some  manufacturers  of 
part  25  small  airplanes  are  estimated  at 
S40.000  per  type  certification 

As  stated  in  the  Regulaton,'  Evaluation 
Summary  in  Notice  No.  99-i6A.  the 
FAA  had  contacted  industr,-  sources  to 
obtain  estimated  harmonization  cost 
savings  attributable  to  the  revisions 
originally  proposed  in  Notice  No.  99- 
16.  These  cost  savings  are  estimated  to 
be.  at  a  minimum,  between  $50,000  and 
$75,000  for  a  part  25  small  airplane  type 
certification  and  $100,000  to  $300,000 
for  a  part  25  large  airplane  type 
certification.  These  harmonization 
benefits  exceeded  the  incremental  costs 
of  all  the  revisions  specified  in  the 
NPRM  as  well  as  the  costs  attributable 
to  the  SNPRM  change.  Since  there  were 
no  public  comments  to  the  SNPRM 
disputing  these  estimates,  the  FAA 
includes  these  same  benefits  in  this 
final  rule  economic  assessment.  Given 
that  the  rule's  incremental  benefits 
exceed  the  incremental  costs  for  both 
part  25  large  and  small  airplane 
manufacturers,  the  FAA  finds  the  final 
rule  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle. 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  a  regulatory  flexibility 
analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 


determination,  and  the  reasoning  should 
be  clear, 

The  subject  rule  will  affect 
manufacturers  of  part  25  transport 
category'  airplanes  produced  under 
future  new  airplane  type  certifications. 
For  manufacturers,  a  small  entity  is  one 
with  1,500  or  fewer  employees.  No  part 
25  airplane  manufacturer  has  1,500  or 
fewer  employees.  Notwithstanding,  the 
relatively  low  annualized  incremental 
certification  costs  are  not  considered 
significant.  Consequently,  the  FAA 
certifies  that  the  final  rule  will  not  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities  ' 
(manufacturers). 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessar>' 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessar>'  obstacles  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
US.  standards.  In  accordance  with  the 
above  statute,  the  FAA  has  assessed  the 
potential  effect  of  this  final  rule  and  has 
determined  that  it  will  eliminate 
regulator)'  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 
Europe,  without  affecting  current 
industr\'  practice  This  is  consistent 
with  the  Trade  Agreement  Act 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
PubHc  Law  104^  on  March  22.  1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a).  requires  the  Federal 
agencv  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  miUion  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
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of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  die 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
govemmeals,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals.  The  FAA 
determines  that  this  final  rule  does  not 
contain  a  significant  intergovernmental 
or  private  sector  mandate  as  defined  by 
die  Act. 

Executive  Order  3132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
imder  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Tide  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  final 
rule  applies  to  the  certification  of  future 
designs  of  transport  category  airplanes 
and  their  subsequent  operation,  it  could 
affect  intrastate  aviation  in  Alaska.  The 
Administrator  has  considered  the  extent 
to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  how  the  final  rule  could 
have  been  applied  differendy  to 
intrastate  operations  in  Alaska. 
However,  the  Administrator  has 
determined  that  airplanes  operated 
solely  in  Alaska  would  present  the  same 
safety  concerns  as  all  other  affected 
airplanes;  therefore,  it  would  be 
inappropriate  to  establish  a  regulatory 
distinction  for  the  intrastate  operation  of 
affected  airplanes  in  Alaska. 

Environmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 


accordance  with  FAA  Order  lOSO.lD, 
appendix  4,  paragraph  4{j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  final  rule 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  final 
rule  is  not  a  major  regulatory  action 
under  the  provisions  of  the  EPCA. 

List  of  Subiects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Tide  14,  Code  of 
Federal  Regulations  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702  and  44704. 

2.  Amend  §  25.731  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§25.731    Wheels. 

*         »         *         »         * 

(d)  Overpressure  burst  prevention. 
Means  must  be  provided  in  each  wheel 
to  prevent  wheel  failure  and  tire  burst 
that  may  result  from  excessive 
pressurization  of  the  wheel  and  tire 
assembly. 

(e)  Braked  wheels.  Each  braked  wheel 
must  meet  the  applicable  requirements 
of  §25.735. 

3.  Revise  §  25.735  to  read  as  follows: 

§  25.735    Brakes  and  braking  systems. 

(a)  Approval.  Each  assembly 
consisting  of  a  wheel(s)  and  brake(s) 
must  be  approved. 

(b)  Brake  system  capability.  The  brake 
system,  associated  systems  and 
components  must  be  designed  and 
constructed  so  that: 

(1)  If  any  electrical,  pneumatic, 
hydraidic,  or  mechanical  connecting  or 
transmitting  element  fails,  or  if  any 
single  source  of  hydraulic  or  other  brake 
operating  energy  supply  is  lost,  it  is 
possible  to  bring  the  airplane  to  rest 
with  a  braked  roll  stopping  distance  of 
not  more  than  two  times  that  obtained 
in  determining  the  landing  distance  as 
prescribed  in  §  25.125. 

(2)  Fluid  lost  from  a  brake  hydraulic 
system  following  a  failure  in,  or  in  the 


vicinity  of.  the  brakes  is  insufficient  to 
cause  or  support  a  hazardous  fire  on  the 
ground  or  in  flight. 

(c)  Brake  controls.  The  brake  controls 
must  be  designed  and  constructed  so 
that: 

(1)  Excessive  control  force  is  not 
required  for  their  operation. 

(2)  If  an  automatic  braking  system  is 
installed,  means  are  provided  to: 

(i)  Arm  and  disarm  the  system,  and 
(ii)  Allow  the  pilot(s)  to  override  the 
system  by  use  of  manual  braking. 

(d)  Parking  brake.  The  airplane  must 
have  a  parking  brake  control  that,  when 
selected  on,  will,  without  further 
attention,  prevent  the  airplane  from 
rolling  on  a  dry  and  level  paved  runway 
when  the  most  adverse  combination  of 
maximum  thrust  on  one  engine  and  up 
to  maximum  ground  idle  thrust  on  any, 
or  all.  other  engine(s)  is  applied.  The 
control  must  be  suitably  located  or  be 
adequately  protected  to  prevent 
inadvertent  operation.  There  must  be 
indication  in  the  cockpit  when  the 
parking  brake  is  not  fully  released. 

(e)  Antiskid  system.  If  an  antiskid 
system  is  installed: 

(1)  It  must  operate  satisfactorily  over 
the  range  of  expected  nmway 
conditions,  without  external 
adjustment. 

(2)  It  must,  at  all  times,  have  priority 
over  the  automatic  braking  system,  if 
installed. 

(f)  Kinetic  energy  capacity— [1)  Design 
landing  stop.  The  design  landing  stop  is 
an  operational  landing  stop  at  maximum 
landing  weight.  The  design  landing  stop 
brake  kinetic  energy  absorption 
requirement  of  each  wheel,  brake,  and 
tire  assembly  must  be  determined.  It 
must  be  substantiated  by  dynamometer 
testing  that  the  wheel,  brake  and  tire 
assembly  is  capable  of  absorbing  not 
less  than  this  level  of  kinetic  energy 
throughout  the  defined  wear  range  of 
the  brake.  The  energy  absorption  rate 
derived  from  the  airplane 
manufacturer's  braking  requirements 
must  be  achieved.  The  mean 
deceleration  must  not  be  less  than  10 
fps2. 

(2)  Maximum  kinetic  energy 
accelerate-stop.  The  maximum  kinetic 
energy  accelerate-stop  is  a  rejected 
takeoff  for  the  most  critical  combination 
of  airplane  takeoff  weight  and  speed. 
The  accelerate-stop  bra^e  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that  the  wheel, 
brake,  and  tire  assembly  is  capable  of 
absorbing  not  less  than  this  level  of 
kinetic  energy  throughout  the  defined 
wear  range  of  the  brake.  The  energy 
absorption  rate  derived  from  the 
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airplane  manufacturer's  braking 
requirements  must  be  achieved.  The 
meeui  deceleration  must  not  be  less  than 
6fps2. 

(3)  Most  severe  landing  stop.  The  most 
severe  landing  stop  is  a  stop  at  the  most 
critical  combination  of  airplane  landing 
weight  and  speed.  The  most  severe 
landing  stop  brake  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that,  at  the 
declared  fully  worn  limit(s)  of  the  brake 
heat  sink,  the  wheel,  brake  and  tire 
assembly  is  capable  of  absorbing  not 
less  than  this  level  of  kinetic  energy. 
The  most  severe  landing  stop  need  not 
be  considered  for  extremely  improbable 
failure  conditions  or  if  the  maximum 
kinetic  energy  accelerate-stop  energy  is 
more  severe. 

(g)  Brake  condition  after  high  kinetic 
energy  dynamometer  stop(s).  Following 
the  high  kinetic  energy  stop 


demonstration(s)  required  by  paragraph 
(f)  of  this  section,  with  the  parking  brake 
promptly  and  fully  applied  for  at  least 
3  minutes,  it  must  be  demonstrated  that 
for  at  least  5  minutes  from  application 
of  the  parking  brake,  no  condition 
occurs  (or  has  occurred  during  the  stop), 
including  fire  associated  with  the  tire  or 
wheel  and  brake  assembly,  that  could 
prejudice  the  safe  and  complete 
evacuation  of  the  airplane. 

(h)  Stored  energy  systems.  An 
indication  to  the  flightcrew  of  the  usable 
stored  energy  must  be  provided  if  a 
stored  energy  system  is  used  to  show 
compliance  with  paragraph  (b)(1)  of  this 
section.  The  available  stored  energy 
must  be  sufficient  for: 

(1)  At  least  6  full  applications  of  the 
brakes  when  an  antiskid  system  is  not 
operating;  and 

(2)  Bringing  the  airplane  to  a  complete 
stop  when  an  antiskid  system  is 
operating,  under  all  runway  surface 


conditions  for  which  the  airplane  is 
certificated. 

(i)  Brake  wear  indicators  Means  must 
be  provided  for  each  brake  assembly  to 
indicate  when  the  heat  sink  is  worn  to 
the  permissible  limit  The  means  must 
be  reliable  and  readily  \isible 

(j)  Overtemperature  burst  prevention 
Means  must  be  provided  in  each  braked 
wheel  to  prevent  a  wheel  failure,  a  tire 
burst,  or  both,  that  may  result  from 
elevated  brake  temperatures 
Additionally,  a",  wheels  must  meet  the 
requirements  of  §  25, 731(d). 

(k)  Compatibility  Compatibility  of  the 
wheel  and  brake  assemblies  with  the 
airplane  and  its  systems  must  be 
substantiated, 

issued  in  Renton,  Washington  on  .^pri.  10 
2002 

Vi  L.  Lipski. 

Manager.  Transport  Airplane  Dirertorntt 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  25.73&-1,  Brakes 
and  Braking  Systems  Certification 
Tests  and  Analysis 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  issuance  for  advisorv- 
circular  and  disposition  of  comments. 


SUMMARY:  This  action  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.735-1,  Brakes  and  Braking  Systems 
Certification  Tests  and  Analysis,  and 
documents  the  disposition  of  comments 
received  in  response  to  the  notice  of 
availability  for  the  proposed  AC. 
published  in  the  Federal  Register  on 
August  10,  1999.  This  AC  sets  forth  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  braking  system  requirements  of 
Title  14.  Code  of  Federal  Regulations 
(14  CFR)  for  transport  category 
airplanes.  Like  all  AC's,  it  is  not 
regulatory  but  is  to  provide  guidance  for 
applicants  in  demonstrating  compliance 
with  the  objective  safety  standards  set 
forth  in  the  rule.  The  FAA  will  publish 
the  Revision  of  Braking  Systems 
Airworthiness  Standards  final  rule  and 
a  Notice  of  Availability  of  Technical 
Standard  Order  (TSO)  C135  in  the 
Federal  Register  when  they  are  issued. 
DATES:  The  subject  advisory  circular 
was  issued  in  the  FAA  Transport 
Airplane  Directorate  in  Renton, 
Washington,  on  April  10,  2002. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mahinder  K.  Wahi,  FAA.  Propulsion/ 
Mechanical  Systems  Branch.  ANM-112. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  WA  98055- 
4056;  telephone  (425)  227-2142; 
facsimile  (425)  227-1320,  e-mail 
mahinder.  wahi@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
How  To  Obtain  a  Copy  of  the  AC 

Copies  of  this  AC  can  be  found  and 
downloaded  from  the  Internet  at  http:/ 
/www.faa.gov/certification/aircraft/air — 
index.htm  by  taking  the  following  steps: 
Under  "Aircraft  Certification  Related 
Information"  click  on  Advisory 
Circulars.  Under  "Search  Help"  click  on 
Related  Links.  Then  click  on  Advisory 
Circulars.  You  may  also  go  to  the 
Regulatory  and  Guidance  Library  web 
site  at  httpWwww.airweb.faa.gov/rgl.  at 
the  link  titled  "Advisory  Circulars." 
Paper  copies  of  the  AC's  will  be 
available  in  approximately  6-8  weeks 
from  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office.  SVC-121.23.  Ardmore  East 


Business  Center,  3341  Q  75th  Avenue. 
Landover.  MD  20785. 

Discussion  of  Comments 

Twenty-one  commenters  responded  to 
the  Notice  of  Proposed  RulemcJcing 
(NPRM),  Proposed  Advisory  Circular 
(AC),  and  Notice  of  Availability  of 
Proposed  TSO  and  request  for 
comments,  published  in  the  Federal 
Register  on  August  10,  1999  (64  FR 
43579). 

Comments  were  received  from  eight 
foreign  and  domestic  airplane  and  brake 
manufacturers,  nine  foreign 
airworthiness  authorities,  one  operator, 
and  three  foreign  and  domestic  industry 
organizations.  Six  of  the  twenty-one 
commenters  have  comments  on  the 
proposed  advisory  circular.  The 
majority  of  the  six  commenters  agree 
with  the  proposal  and  recommend  its 
adoption.  However,  some  commenters 
disagree  with  the  proposal,  while 
providing  alternative  proposals  that 
appear  to  merit  further  consideration  by 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  Therefore,  the  FAA 
tasked  the  ARAC  Braking  Systems 
Harmonization  Working  Group  (HWG) 
by  letter  dated  February  8.  2000,  to 
consider  the  comments  and  provide 
recommendations  for  the  disposition  of 
the  comments  along  with  any 
recommendations  for  changes  to  the 
proposal.  The  disposition  of  the 
conunents  below  is  based  on  the 
agreement  reached  by  the  HWG  and 
submitted  to  the  FAA  by  letter,  dated 
June  19,  2000.  Several  of  the 
commenters  address  multiple  issues, 
while  many  commenters  address  the 
same  issue.  As  a  result,  the  FAA 
responses  to  the  comments  are 
organized  by  paragraph  number  and 
subject. 

1 .  Purpose.  One  commenter  suggests 
using  "14  CFR"  or  "Federal  Aviation 
Regulations"  instead  of  "FAR." 
Although  most  people  in  the  aerospace 
industry  understand  the  informal  use  of 
the  acronym  FAR  as  pertaining  to  the 
requirements  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR).  it  is  not 
correct.  The  acronym  FAR  is  an 
abbreviation  for  Federal  Acquisition 
Regulations. 

FAA 's  Response:  The  FAA  concurs. 
The  FAA  is  to  use  CFR  to  when 
referring  to  the  Code  of  Federal 
Regulations.  For  Title  14,  it  appears  as 
14  CFR. 

2.  Related  Documents.  The  same 
commenter  suggests  including  a 
statement  that  all  section  numbers,  such 
as  §  25.735,  refer  to  regulations  in  14 
CFR,  unless  otherwise  noted. 

FAA  s  Response:  As  stated  in  the 
"Purpose"  paragraph,  this  AC  provides 


guidance  material  for  demonstrating 
compliance  with  the  braking  system 
requirements  of  14  CFR. 

3.  Background.  No  comments  were 
received  for  this  paragraph. 

4.  Discussion. 

Paragraph  4a(l)(e):  One  commenter 
explains  the  need  to  clarify  the 
statement  "Combinations  of  any 
additional  wheel  and  brake  assemblies 
should  meet  applicable  airworthiness 
requirements."  In  this  context  it  is 
unclear  what  "additional"  wheels  and 
brakes  mean.  Also  it  is  not  recognized 
how  meeting  JAR  21.101(a)  and  (b)  will 
eliminate  situations  that  may  have 
adverse  consequence  on  airplane 
braking  control  and  performance. 

FAA's  Response:  The  FAA  concurs 
that  a  clarification  is  necessary.  The 
second  sentence  is  revised  to  read: 
"Following  initial  airplane  certification, 
any  additional  wheel  and  brake 
assemblies  should  meet  the  applicable 
airworthiness  requirements."  The  FAA 
has  decided  that  reference  to  §  21.101 
and  JAR  21.101  is  appropriate. 

Paragraph  4a(2)  and  4a(3)(b):  One 
commenter  suggests  deleting 
"Refurbished  and  Overhauled 
Equipment"  fi-om  paragraph  4a(2)  as 
this  advisory  material  is  not  applicable 
for  showing  compliance  to  §  25.735(a). 
The  same  commenter  suggests  deleting 
"monitoring  plan"  from  paragraph 
4a(3)(b),  again  because  this  advisory 
material  is  not  applicable  for  showing 
compliance  to  §  25.735(a). 

FAA's  Response:  The  FAA  does  not 
agree.  The  FAA  considers  the  advisory 
material  to  be  relevant  to  the  continued 
airworthiness  of  qualified  equipment, 
reference  paragraph  2.1  of  the  TSO- 
C135. 

Paragraph  4b(l):  One  commenter 
states  that  there  is  a  significant 
difference  between  the  Advisory 
Material  Joint  (AMJ)  associated  with  the 
Joint  Aviation  Authority  (JAA)  rule  and 
the  AC  associated  with  the  FAA  rule. 
The  FAA  material  includes  the  word 
"tire"  when  referring  to  multiple 
failures  originating  from  a  single  cause. 
It  is  pointed  out  that  earlier  drafts  of  the 
AMJ  material  also  referred  to  tire 
failures  potentially  causing  multiple 
hydraulic  failures.  The  commenter 
recommends  that  the  proposal  should 
be  re-worded  to  clarify  that  the  rule 
refers  to  multiple  failures  from  a  single 
source  occurring  within  the  system 
itself.  Failures  from  outside  the  system 
are  adequately  dealt  with  elsewhere  in 
the  regulations.  Suggested  text: 
"Multiple  failures  resulting  from  a 
single  cause  shall  be  considered  a  single 
failure,  for  example,  failure  of  a  single 
component  within  the  system  leading  to 
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the  loss  of  two  or  more  hydraulic 
supplies." 

FAA's  Response:  The  FAA  concurs 
and  the  JAA  agrees  to  modify  the  AMJ 
text  to  agree  with  the  AC  text.  The  FAA 
disagrees  with  the  suggested  rewording. 
The  wording  is  correct  as  stated.  The 
tire  is  considered  a  part  of  the  braking 
system.  The  tire  failure  example  is 
appropriate  and  relevant  for  a  single 
failure  leading  to  multiple  failures  of 
hydraulic  power. 

'Paragraph  4b(2)(c):  One  commenter 
states  that  if  more  than  one  fluid  is 
allowed  for  the  airplane  hydraulic 
system,  then  the  one  resulting  in  the 
worst  case  scenario  should  be  used  for 
showing  compliance.  For  example.  LD- 
4  has  a  lower  auto-ignition  point  than 
Skydrol  500B-4  and,  if  both  are  allowed 
for  use  on  a  particular  airplane,  the 
former  should  be  used  for  showing 
compliance.  A  statement  should  be 
added  accordingly.  Note  that  the  same 
comment  has  been  made  with  respect  to 
the  proposed  TSO-C135. 

FAA 's  Response:  The  FAA  concurs 
that  if  the  applicant  can  identifj'  one 
fluid  that  exhibits  all  the  worst  case 
properties,  then  that  one  fluid  may  be 
used  to  show  compliance.  However, 
fluids  are  tested  and  qualified  for  a 
multitude  of  properties  and  the  same 
fluid  is  unlikely  to  possess  all  worst 
case  scenario  properties.  Therefore,  the 
statement  "If  more  than  one  fluid  is 
allowed  for  the  hydraulic  system, 
compliance  should  be  addressed  for  all 
fluids"  is  added  in  the  AC. 

Paragraph  4f(l)  and  (2):  Two 
commenters  state  that  if  the  most  severe 
landing  stop  is  not  added  to  14  CFR 
25.735(f)  or  included  in  TSO-C135, 
then  it  should  not  be  included  in  the 
advisory  material. 

FAA 's  Response:  The  FAA  concurs 
that  the  contents  of  the  AC  should 
reflect  the  regulation.  The  most  severe 
landing  stop  test  requirement  is 
retained;  hence  no  change  in  the  AC  is 
necessary. 

Paragraph  4f(2j(aj:  One  commenter 
suggests  replacing  the  text  "conservative 
assessments  of  typical  ambient 
conditions"  with  "assessment  of 
ambient  conditions  within  the 
operational  limits  established  by  the 
applicant  and  the  typical  time  the 
airplane  will  be  on  the  ground."  The 
commenter  states  that  the  use  of  a 
typical  ambient  condition  is 
inconsistent  with  the  general 
requirements  for  landing  performance 
that  requires  horizontal  distances  to  be 
determined  for  standard  temperatures 
within  the  operational  limits  established 
by  the  applicant. 

FAA 's  Response:  The  FAA  concurs 
and  the  text  is  revised  accordingly. 


Paragraph  4f(2)(b):  One  commenter 
states  that  the  phrase  "with  the  airplane 
in  a  configuration  that  would  enable 
such  a  return  to  be  made"  might  seem 
to  indicate  that  the  analysis  is  not  to 
consider  an  immediate  return  to  land  in 
cases  where  the  airplane  configuration 
is  less  than  ideal.  This  is  obviously  not 
the  intent  as  illustrated  in  the  NPRM 
discussion  for  §  25.735(f).  Furthermore, 
there  is  no  discussion  about  the 
acceptable  probability  of  failure 
conditions  in  such  cases  (j.e.  not 
extremely  improbable),  which  is  an 
important  element  of  the  rule.  Finally, 
it  should  be  specified  how  single  failure 
cases  are  to  be  considered  since  their 
acceptability  is  linked  to  the  effect,  not 
the  probability.  For  example,  would  it 
be  acceptable  that  an  applicant  foregoes 
a  most  severe  landing  stop  case  test  on 
the  basis  that  it  involves  an  extremely 
improbable  single  failure  case  resulting 
in  a  hazardous  failure  condition  (such 
designs  have  been  encountered  in  the 
past)?  It  is  suggested  that  the  discussion 
in  the  guidance  material  be  expanded 
accordingly. 

FAA 's  Response:  The  FAA  concurs. 
The  following  statement  is  added  to  the 
AC:  The  applicant  should  address 
effects  and  consequences  of  typical 
single  and  multiple  failure  conditions 
which  are  foreseeable  events  and  can 
necessitate  landings  at  abnormal  speeds 
and  weights.  The  critical  landing  weight 
for  this  condition  is  the  Maximum 
Takeoff  Weight,  less  fuel  burned  and 
jettisoned  during  a  return  to  the 
departure  airfield.  A  30-minute  flight 
should  be  assumed,  with  15  minutes  of 
active  fuel  jettisoning  if  equipped  with 
a  fuel  jettisoning  system. 

Paragraph  4f(3)(b):  One  commenter 
states  that  the  concern  about  not 
allowing  a  brake  application  speed 
higher  than  the  ones  used  in  the 
determination  of  the  kinetic  energy 
requirements  to  ensure  that  proper 
energy  absorption  rates  are  achieved  is 
understood.  However,  it  is  felt  that  "as 
close  as  practicable"  is  too  subjective 
and  should  be  quantified.  This  would 
alleviate  the  certification  office  to  have 
to  argue  with  the  applicant  as  to  what 
a  lesser  but  appropriate  brake 
application  speed  can  be  for  a  particular 
project  and  help  ensure  a  level  playing 
field  nation  wide.  Note  that  a  similar 
comment  has  been  made  on  the 
proposed  TSO-C135. 

FAA's  Response:  The  FAA  disagrees. 
Quantifying  the  speed  tolerance  may 
lead  to  more  restrictive  inertia  plate 
increments  that  may  be  incompatible 
with  dynamometer  setups  "As  close  as 
practicable"  provides  the  desired 
flexibility. 


Paragraph  4f(3)(bl:  The  following 
comment  is  made  relative  to  TSO-C135 
paragraph  3.3.1.3,  but  its  disposition 
affects  the  AC  paragraph  4f.(3){b)  as 
follows:  The  reason  stated  for  not 
exceeding  the  speed  specified  is  that 
"for  a  target  test  deceleration,  '  the  rate 
of  energy  input  will  decrease  as  speed 
increases.  However,  for  the  same  stop 
distance  or  torque,  the  deceleration 
must  increase  for  a  higher  initial  brake- 
on  speed,  which  causes  the  rate  of 
energy  input  to  increase  as  speed 
increases.  In  general,  experience  has 
shown  that  for  the  same  energy  and 
torque  requirement,  higher  initial  brake- 
on  speed  is  a  more  severe  condition. 
The  commenter  suggests  adding  the 
following  statement  to  the  TSO 
paragraph  3.3.1.3.  which  is  also 
included  in  proposed  AC  25.735-lX: 
"However,  a  brake  having  a  higher 
initial  brakes-on  speed  is  acceptable  If 
the  dynamometer  test  showed  that  both 
the  energy  absorbed  and  the  energy 
absorption  rate  required  by  §  25.735(f) 
had  been  achieved." 

Alternatively,  a  tolerance  on  initial 
brake  application  speed  of  t  2  knots 
could  be  included,  which  is  currently 
allowed  by  at  least  one  airplane 
manufacturer.  This  will  allow 
continuation  of  the  current  practice  of 
matching  Inertia  Equivalent  (IE)  as  close 
as  possible  and  varying  speed  slightly  to 
achieve  the  required  energy,  which  has 
worked  well  for  many  years.  If  the 
specified  speed  cannot  be  exceeded, 
combined  margins  to  allow  for  tire 
energy  absorption  (when  brake  energy  is 
specified)  and  the  inability  to  initiate  a 
stop  at  a  precise  brake-on  speed  may 
drive  the  IE  and  brake-on  speed  farther 
from  the  specified  conditions,  than  for 
the  current  practice. 

FAA 's  Response:  The  FAA  disagrees. 
The  TSO  wording  for  paragraph  3.3  1.3 
is  correct  as  stated.  The  F,AA  agrees  that 
there  was  confusion  in  the  text  of  AC 
25.735-lX.  and  that  rearrangement  of 
some  text  in  paragraph  4f(3)(b)  is 
necessary.  As  a  result,  the  sentence: 
"However,  a  brake  having  a  higher 
initial  brakes-on  speed  is  acceptable  if 
the  dynamometer  test  showed  that  both 
the  energy  absorbed  and  the  energ>- 
absorption  rate  required  by  §  25.735(f) 
had  been  achieved."  is  removed  from 
4f(3)(b).  This  sentence  is  relocated 
under  a  separate  paragraph.  4f(3)(c),  to 
read  as  follows:  "(c).  For  certification 
purposes,  a  brake  having  a  higher  initial 
brakes-on  speed  is  acceptable  if  the 
dynamometer  test  showed  that  both  the 
energy  absorbed  and  the  energy 
absorption  rates  required  by  §  25.735(f) 
had  been  achieved."  Existing  paragraph 
"4f(3)(Q)"  is  redesignated  as  "4f(3)(d)." 
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Paragraph  4f(3l(c):  One  commenter 
suggests  rewording  this  statement  to  say 
that  brake  qualification  tests  are  not 
intended  to  verify  expected  performance 
on  the  airplane.  Brake  qualification  tests 
are  intended  to  predict  expected 
performance  on  the  airplane.  This  is  the 
main  reason  for  conducting  these  tests. 

FAA's  Response:  The  FAA  disagrees. 
Airplane  performance  is  determined  by 
airplane  tests,  therefore,  no  change  in 
the  AC  text  is  necessary. 

Paragraph  4g(3l:  One  commenter 
states  that  keeping  the  brake  pressure 
applied  throughout  the  5-minute  post 
stop  period  would  help  determine 
whether  it  might  contribute  to  a  fire 
hazard.  It  would,  however,  be 
acceptable  for  the  parking  brake 
pressure  to  fail  to  be  maintained  after  3 
minutes,  since  the  tires  would  most 
likely  be  deflated  by  that  time  anyway. 
thereby  holding  the  aircraft  stationary.  It 
is  important  to  determine  whether  the 
parking  brake  design  aspects  of  the 
brake  assembly  could  be  potentially 
deficient  at  the  time  of  qualification. 
Consequently,  a  statement  to  the  effect 
that  parking  brake  should  remain 
applied  throughout  a  5-minute  period 


should  be  added.  Note  that  similar 
comments  have  been  made  about  the 
proposed  TSO— Cl35. 

FAA 's  Response:  The  FAA  does  not 
concur  that  the  parking  brake  should 
remain  applied  for  5  minutes  and 
reaffirms  the  3-minute  parking  brake 
applied  period  for  the  dynamometer 
test.  The  FAA  agrees  that  clarification  of 
the  parking  brake  set  period  is  needed. 
There  is  no  intent  by  the  FAA  to  dictate 
that  the  parking  brake  must  be  released 
dt  3  minutes,  but  that  it  must  be  applied 
at  least  that  long.  Changes  are  made  to 
the  TSO  Figures  3-1  and  3-2  and 
paragraphs  3.3.3.5  and  3.3.4.5  to 
minimize  ambiguity  in  this  respect. 

The  certification  test  on  the  airplane 
(worn  brake  RTO)  need  not  follow  the 
procedure  prescribed  in  the  TSO.  But  it 
is  important  that  the  brake  manufacturer 
know  early  in  the  development  period 
what  procedure  will  be  used  on  the 
airplane  (i.e.  the  certification  basis) 
since  it  can  impact  the  design. 

The  Transport  Canada  (representative) 
agrees  that  this  is  an  acceptable 
harmonized  solution  allowing 
authorities  that  are  not  part  of  the 
harmonization  process  the  needed 
flexibilitv.  Also  see  the  disposition  of 


comments  under  NPRM  proposal  13, 
and  TSO  paragraphs  3.3.3.5  and  3.3.4.5. 

Paragraph  4h(4):  One  commenter 
suggests  changing  "A  full  brake 
application  *   *   *"  to  "A  full  brake 
application  cycle  *   *   *"  The  term 
"brake  application"  or  "brake 
actuation"  is  commonly  used  to  mean 
increasing  pressure  from  fully  released 
to  fully  applied,  while  "brake 
retraction"  is  commonly  used  to  define 
returning  brake  pressure  from  fully 
applied  to  fully  released.  Using  the  term 
"brake  application  cycle"  will  help 
avoid  the  possibility  of  confusion. 

FAA's  Response:  The  FAA  concurs 
and  the  AC  text  is  changed  accordingly. 

Conclusion 

With  the  exceptions  of  the  changes 
noted  in  paragraph  4(a)(1)(e),  4b(2)(c), 
4f(2)(a),  4f(2)(b).  4f(3)(b),  4f(3)(c),  and 
4h(4),  this  AC  is  adopted  as  proposed. 

Issued  in  Renton.  Washington,  on  April  10, 
2002. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-9846  Filed  4-23-02;  8;45  am) 

BILUNG  CODE  4910-13-^ 


Reader  Aids 


Federal  Register 

Vol.   67,   No.   79 
Wednesday,  April  24.  2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding         202-523-5227 

aids 
Laws  523-5227 

Presidential  Documents 

Execytive  orders  and  proclamations  523—5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://www.access.gpo, gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http;//www.nara.gov/fiedreg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 
To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives.  FEDREGTOC-L.  loin  or  leave  the  list 
(or  change  settingsl:  then  follow  the  instructions" 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 
To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l, html 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  c:omments  about  the 
Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  APRIL 

15333-15462 1 

15463-15706 2 

15707-16010 3 

16011-16284 4 

16285-16626 5 

16627-16968 8 

16969-17278 9 

17279-17602 10 

17603-17904 11 

17905-18084 12 

18085-18460 15 

18461-18772 16 

18773-19100 17 

19101-19318 18 

19319-19506 19 

19507-19634 22 

19635-20004 23 

20005-20424 24 


CFR  PARTS  AFFECTED  DURING  APRIL 


:\[  the  end  of  eac:h  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  b\ 
tiie  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 

12473 (See  EO 

13262) 18773 

13262 18773 

Proclamations: 

7536 17599 

7537 17601 

7538 17905 

7539 18083 

7540 19097 

7541 19099 

7542 19633 

7543 19635 

7544 20005 

7545  20007 

Administrative  Orders: 
Presidential 

Determinations 
No  2002-12  of  April  i 

2002 18461 

5  CFR 

410 15463 

532 20009 

550 15463   19319 

551 15463 

630 15463 

1600 17603 

1650 17603 

7  CFR 

300 18463 

301 18463   18464 

318 18463 

319 18463 

353 18463 

400 16285 

401 16285 

403 16285 

405 16285 

406 16285 

409 16285 

414 16285 

415 16285 

416 16285 

422 16285 

425 16285 

430 16285 

433 16285 

435 16285 

437 16285 

441 16285 

443 16285 

445 16285 

446 16285 

447 ^ 16285 

450 16285 

451 16285 

454 16285 

455 16285 

456 16285 


ce  of  the  Federal  Regis'ci 
Sections  .^ffected  (LSA),  which 
documents  published  since 

458 16285 

916 16286 

917 16286 

989 15707 

1030 19507 

1210 17907 

1280 17848 

1703 16011 

1714 16969 

1951 19101 

3565 16969 

Proposed  Rules 

12  19699 

28 19357 

354 19524 

500 17301 

905 15339 

920 15339   185^7 

927 15747 

1205 15495 

1219 17018 

1710      17018 

8  CFR 

214        18062 

236 19508 

241 19508 

248 18062 

286  15333 
Proposed  Rules: 

214 18065 

235 18065 

248 18065 

286     15753 

9  CFR 

53  17605 

72 17605   18466 

94 15334 

113 15711 

390  20009 

Proposed  Rules: 

97  19524 

130 19524 

113 16327 

Ch   ill 15501 

10  CFR 

20 16298  20250 

32 20250 

35 20250 

Proposed  Rules: 

16 20059 

50 16654 

170 17490 

171 17490 

430 17304 

710 16061 

824 15339 

12  CFR 

3 16971 


11 


Federal  Register /Vol.  67,  No.  79 /Wednesday,  April  24,  2002 /Reader  Aids 


208 16971 

225 16971 

226 16980 

264a 15335 

304 18793 

325 16971 

567 16971 

609 16627 

611 17907 

614 17907 

620 16627 

701 20013 

951  18796 

985 18806 

1750 19321 

KTOpOOTQ  nUIOT* 

563b 17230 

574 17230 

575 17230 


13CFR 

121 

.19637 

PropoMd 

121 

RuIm: 

.16063, 

17020, 

19317 

14CFB 

23 

.18807 

25 

20414 

39 

.15468, 

15470. 

15472, 

15473. 

15475. 

15476, 

15714, 

15717, 

16011, 

16983, 

16987, 

16991, 

16994. 

17279, 

17917, 

17923, 

17929, 

17931, 

17934, 

18810, 

18813, 

18815, 

19101, 

19104, 

19322, 

19327, 

19511. 

19637, 

19640, 

19641, 

19644, 

19646, 

19650, 

19652, 

19655, 

19657, 

19659, 

19661, 

19663, 

19809 

, 19810 

71  

.15478, 

15479, 

18059. 

18467, 

18817, 

19107, 

19108, 

19330 

, 19514 

,  19666 

97 

.16013, 

16014, 

19667, 
19669 

330 

..18468 

Ch  VI 

..17258 

1300  ... 

..17258 

1310 

..17258 

PropoMd 

Ch  1 

Rules: 

.19534 

25 

.16329 

,  16656 

39 

,15755, 

15758, 

15760, 

15762. 

15763. 

16064, 

16067, 

16069, 

16330, 

16331, 

16333, 

16335, 

17305. 

17306, 

18141, 

19132 

, 19134 

71  

.15502, 

15503, 

15504, 

18517 

■,  19135 

i,  19710 

1,  19711 

382 

...17308 

16CFR 

305 

...17936 

312  ... 

...18818 

PfOpOS^G  HUMS- 

310  

...15767 

1500 

...20062 

17CFR 

230 19671,  19848 

239 19848 

240 19671 

270 19848 

274 19848 

PropoMd  RmIm: 

3 19358 


229 19896 

230 19886,  19914 

239 19914 

240 19896 

249 19896,  19914 

274 19886 

275 19500 

279 19500 

18CFR 

Proposed  Rules: 

Ch.  1 16071 

284 19136 

19CFR 

181 15480  19810 

191 16634 

Proposed  Rules: 

141 16664 

142 16664 

20CFR 

404 20018 

Proposed  Rules: 

404 19138 

21  CFR 

173 15719 

201 16304 

330 16304 

331 16304 

341 16304 

346 16304 

355 16304 

358 16304 

369 16304 

510 17282 

520 17284 

522 17282,  18085,  18086 

701  16304 

Proposed  Rules: 

184 18834 

201 20070 

212 15344 

312 20070 

314 20070 

601 20070 

872 16338 

1308 20072 

22  CFR 

41 18821 

62 17611 

Proposed  Rules: 

213 17655 

24  CFR 

50 19492 

1005 19492 

3280 20400 

3284 18398 

25  CFR 

Proposed  Rules: 

542 


.19713 


26  CFR 

1 18988.20028 

54 18988 

301 20028 

602 18988,  20028 

Proposed  Rules: 

1 17309,  18834,  18835, 

19713,  20072 
54 19713 


301 18839,20072 

602 19713 

27  CFR 

20 17937 

40 19332 

252 18086 

Proposed  Rules: 

4 17312 


28  CFR 

89 


.17027 


29  CFR 

1926 18091 

1979 15454 

2520 17264 

2700 18485 

4022 16950,  18112 

4022B 16950 

4044 16950,  18112 

Proposed  Rules: 

552 16668,  17760 

1926 18145 

30  CFR 

75 18822 

201 19109 

206 19109 

212 19109 

216 19109 

217 19109 

218 19109 

219 19109 

220 19109 

227 19109 

228 19109 

230 19109 

241 19109 

243 19109 

Proposed  Rules: 

58 ' 19140 

72 19140 

936 16341 

938 18518 

31  CFR 

210 17896 

Ch.  V 16308 

32  CFR 

199 15721,  18114,  18825 

326 17616 

505 17618 

706 18485,  18487,  18488, 

18489,  18490,  18491 

806b 17619 

935 16997 

Proposed  Rules: 

199 17948,  19141 

33  CFR 

100 17621,  17622 

117 18492.  19113,  20032, 

20033 

140 18493 

165 15484,  15744,  16016, 

17284,  17667,  18523,  19333, 
19673,  19674,  19676 
Proposed  Rules: 

100 17665 

117 16016,  18521 

147 15505 

165 15507,  16668,  17314, 

19142,  19144,  19365,  19367, 


167. 


19728 
18527 


34  CFR 

Proposed  Rules: 

34 


.18072 


36  CFR 

703 16018 

1254 17286 

Proposed  Rules: 

1190 15509 

1191 15509 

1253 18146 


37  CFR 

Proposed  Rules: 

201 


.18148 


38  CFR 

Ch.  1 16023 

20 16309 

46 19678 

39  CFR 

111 18684 

224 16023 

229 16023 

230 16024 

233 16023 

266 16023 

273 16023 

Proposed  Rules: 

111 18842,20074 

501 20077 

40  CFR 

52 15335,  15336,  16026, 

16638,  16640,  16642,  16644, 
17007,  17286,  17624,  17939, 
18115,  18493,  18497,  19335, 
19337,  19515,  19682,  19685, 
20034,  20036 

62 17944 

63 15486,  16317,  16582, 

16614,  17762,  17824 

81 16646,  17939,  19337 

148 16262 

180 15727,  16027,  17631, 

19114,  19120,  19339 

261 16262 

268 16262,  17119 

271 16262,  17636,  19517, 

20038 

300 19130 

302 16262 

721 17643 

745 15489 

Proposed  Rules: 

9 17122 

51 17954,  18528 

52 15345,  16669,  17317, 

17669,  17954,  17955,  18149, 

18528,  18547,  19148,  19369, 

19730,  20078,  20080 

55 17955 

62 17321,  17961 

63 15510,  15674,  16154, 

16343,  16625,  17492,  20206 

70 15767 

81 17955 

96 17954 

97 17954 

122 17122 

123 17122 


Federal  Register /Vol.  67,  No.  79/ Wednesday,  April  24,  2002 /Reader  Aids 


111 


124 17122 

125 17122 

141 19030 

180 16073,  18150 

228 15348 

261 18528 

262 18528 

264 18528 

265 18528 

270 18528 

271 20080 

432 20081 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 

42  CFR 

68c 17650 

43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 

44  CFR 

64 16030 

45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 


706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 ...18846 

2552 18847 

46  CFR 

45  19685 

Proposed  Rules: 

151 19730 

356 18547 

540 19535    19730 

47  CFR 

0 18827 

1  16647,  17009,  18827 

2 17009.  17288 

11 18502 

25 17288 

26 17009 

32 20052 

36 17013 

51 20052 

52 16322 

54 15490,  17014.  19809, 

20052 

61 17009 

63 18827 

69 15490,  17009 

73 15493,  15735,  15736, 

16651,  16652,  17014,  17654, 
18832.  19693 

74 16652 

76 17015 

87 17288 

90 16652 

Proposed  Rules: 

0 18560 

1       17036,  17325,  18560 
2 16683,  17038 


25 16347 

52 16347 

61 17036 

69 17036 

73  15768,  15769  16350 

16351,  16673  16706  17041 

17669  17670  17963  19151 
19152,  19732 

74 16683 

76 18848 

80 16683 

90 16351  16683 

97 16683 

48  CFR 

1823   17016 

1836  '7016 

1852   17016 

Proposed  Rules: 

16   ,  19952 

22 19952 

27 17278 

31 19952 

37 19952 

52 17278  19952 

203 •^8160 

208 , 15351 

216 15351 

225 18161 

49  CFR 

171 15736 

172 15736 

173 15736 

174 15736 

176 15736 

178 15736 

180 15736 

216 19970 

229 16032 

232 : 17556 

238 19970 


533  16052 

571  19343  19518 

573  19693 

659  15725 

Proposed  Rules: 

171  -5510 

^72  i55'C 

^73 '55^0 

175  15510 

191  16355 

192 16355 

195 16355 

533 •^9536 

567 15769 

571 15769 

574 15769 

575  •'5769 

50  CFR 

17      15337  18356  19312 

222  20054 

223 18833  20054 

229 ■!5493 

230 20055 

600 15338 

648  20056 

660  15338  16322  i6323 

18117  18512  20066 

679 16325  18129  2005^ 

Proposed  Rules 

17      15856,  16492  18572 

92  167U7 

216  19370 

600  15516    19152  19154 

622  '6359 

635 1^349 

648 16079  16362 

654  19155 

660     17353  17354  18576 

679  15517 


IV 


Federal  Register/ Vol.  67,  No.  79 / Wednesday,  April  24,  2002 /Reader  Aids 


REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  24,  2002 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 
California;  published  3-25-02 

AGRICULTURE 
DEPARTMENT 

Rural  empowerment  zones 
and  enterprise  communities; 
published  3-25-02 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Whaling  provisions: 
Aboriginal  subsistence 
whaling  quota;  published 
4-24-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  4-24-02 
Missouri;  published  3-25-02 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  home 
construction  and  safety 
standards: 
Condensation  control  for 

exterior  walls  in  humid 

and  fringe  climates. 

regulatory  waiver; 

published  4-24-02 

PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 
published  3-25-02     • 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  4-9-02 
Eurocopter  France; 
published  3-20-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes  and  procedure 
and  administration: 
Electronic  tax  filing; 
published  4-24-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 
Cotton  Board  Rules  and 

Regulations,  amendment; 

comments  due  by  5-2-02; 

published  4-2-02  [FR  02- 

07919] 
Pears  (winter)  grown  in — 
Oregon  and  Washington: 

comments  due  by  5-3-02; 

published  4-3-02  [FR  02- 

07918] 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 

4-30-02:  published  3-1-02 

[FR  02-04706] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska  fishenes  of 

Exclusive  Economic 

Zone — 

North  Pacific  Groundfish 
Observer  Program, 
comments  due  by  5-2- 
02.  published  4-2-02 
[FR  02-07930] 
Canbbean.  Gulf  of  Mexico. 

and  South  Atlantic 

figberies — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources  and  Gulf  of 
Mexico  reef  fish; 
comments  due  by  4-29- 
02;  published  2-27-02 
[FR  02-04672] 
Magnuson-Stevens  Act 

provisions — 

Exempted  fishing  permits; 
comments  due  by  4-30- 
02;  published  4-18-02 
[FR  02-09327] 
West  Coast  States  and 

Western  Pacific 

fishenes — 

Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08691] 

Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08690] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 


comments  due  by  4-29-02; 

published  2-26-02  [FR  02- 

03515] 
ENERGY  DEPARTMENT 
Acquisition  regulations: 

National  Industrial  Security 
Program;  security 
amendments;  comments 
due  by  4-29-02;  published 
3-28-02  [FR  02-07298] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
Asset  retirement  obligations; 
accounting  and  reporting; 
technical  conference; 
comments  due  by  4-29- 
02;  published  4-4-02  [FR 
02-08133] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 

reduction — 

Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  rules; 
response  to  court 
decisions;  comments 
due  by  4-29-02; 
published  4-12-02  [FR 
02-08929] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations; 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07939] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07940] 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  4-29-02;  published 
3-15-02  [FR  02-06153] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  4-29-02;  published 
2-26-02  [FR  02-04403] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Michigan;  comments  due  by 

4-29-02;  published  3-11- 

02  [FR  02-05709] 


Radio  stations;  table  of 
assignments; 
Georgia;  comments  due  by 

4-29-02;  published  4-5-02 

[FR  02-08254] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program;  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04321] 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Fire  prevention  and  control; 
Firefighters  Assistance  Grant 
Program;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04388] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Ambulance  services  fee 
schedule  and  physician 
certification  requirements 
for  coverage  of 
nonemergency  ambulance 
services;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04548] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Newcomb's  snail; 
comments  due  by  4-29- 
02;  published  3-29-02 
[FR  02-07724] 
Various  plants  from  Lanai, 
HI;  comments  due  by 
5-3-02;  published  3-4-02 
[FR  02-04335] 
Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours: 
establishment,  etc.; 
comments  due  by  5-1-02; 
published  3-19-02  [FR  02- 
06527] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
$3.00  immigration  user  fee 
for  certain  commercial 
vessel  passengers 
previously  exempt; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
08011] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
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Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-29-02;  published  2- 
11-02  [FR  02-03228] 

STATE  DEPARTMENT 

Consular  services;  fee 
schedule;  comments  due  by 
4-29-02;  published  3-28-02 
[FR  02-06863] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Beverly,  MA;  safety  zone; 
comments  due  by  5-1-02; 

^       published  3-25-02  [FR  02- 
07002] 
Cumberland  Bay,  NY;  safety 
zone;  comments  due  by 
5-2-02;  published  4-2-02 
[FR  02-07915] 
Groton  Long  Point  Yacht 
Club,  CT;  safety  zone; 
comments  due  by  4-29- 
02;  published  3-29-02  [FR 
02-07572] 
Nahant  Bay,  Lynn,  MA; 
safety  zone;  comments 
due  by  5-1-02;  published 
3-20-02  [FR  02-06762] 
Willamette  River,  OR; 
security  zone;  comments 
due  by  5-2-02;  published 
3-18-02  [FR  02-06361] 

TRANSPORTATION 

DEPARTMENT 

Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  earners 
compensation  procedures; 
comments  due  by  4-30- 
02;  published  4-16-02  [FR 
02-09243] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07995] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
4-30-02;  published  3-1-02 
[FR  02-04888] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives; 
Boeing;  comments  due  by 
5-2-02;  published  3-18-02 
[FR  02-06332] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 


Bombardier;  comments  due 
by  4-29-02;  published  3- 
28-02  [FR  02-07409] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier;  comments  due 
by  4-29-02;  published  4-3- 
02  [FR  02-07994] 
Fokker;  comments  due  by 
4-29-02;  published  3-28- 
02  [FR  02-07429] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainfvorthiness  directives: 
Fokker;  comments  due  by 
5-2-02;  published  4-4-02 
[FR  02-08172] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Israel  Aircraft  Industnes, 
Ltd.;  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07750] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  4-29- 
02;  published  3-14-02  [FR 
02-06097] 
MT-Propeller  Entwicklung 
GMBH;  comments  due  by 
4-29-02;  published  2-27- 
02  [FR  02-04587] 
Rolls-Royce  pic;  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04367] 
Saab;  comments  due  by  4- 
29-02;  published  4-3-02 
[FR  02-07992] 
Special  conditions — 
Lancair  Co   Model  LC40- 
550FG-E;  comments 
due  by  4-29-02; 
published  3-28-02  [FR 
02-07503] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Meetings: 
Motorcoach  safety 
improvements;  public 
meeting;  comments  due 
by  4-29-02;  published  3- 
28-02  [FR  02-07366] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Passenger  civil  aviation 
security  service  fees; 


imposition  and  collection, 
comments  due  by  4-30-02; 
published  3-28-02  [FR  02- 
07652] 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
Air  cargo  manifest;  air 
waybill  numtjer  re-use, 
comments  due  by  4-30- 
02,  published  3-1-02  [FR 
02-04954) 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Deductions  and  credits; 
disallowance  tor  failure  to 
file  timely  return,  cross- 
reference;  comments  due 
by  4-29-02   published  1- 
29-02  [FR  02-02045] 
Procedure  and  administration 
Agent  for  certain  purposes; 
definition;  comments  due 
by  5-2-02.  published  2-1- 
02  [FR  02-02533] 
TREASURY  DEPARTMENT 
Agency  information  collection 
activities: 

Submission  for  0MB  review; 
comment  request; 
comments  due  by  4-29- 
02,  published  3-29-02  [FR 
02-07563] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication,  pensions. 

compensation,  dependency 

etc 

Accnjed  benefits,  evidence 
comments  due  by  5-3-02, 
published  3-4-02  [FR  02- 
05134] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  tjecome  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http:// 
wv/w.  nara.gov/fectreg, 
plawcurr  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendeni  ot  Documents. 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http: A 
www.access.gpo. gov/nara^ 
nara005.html  Some  laws  may 
not  yet  t>e  available 


H.R.  1432/P.L.  107-160 

To  designate  the  tacility  of  the 
United  States  Postal  Sen/ice 
located  at  3698  Inner 
Penmeter  Road  in  Valdosta. 
Georgia,  as  the  "Major  Lyn 
Mcintosh  Post  Office 
Building"    (Apr   18,  2002    116 
Stat    123) 

H.R.  174a/P.L.  107-161 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  805  Glen  Bumie 
Road  in  Richmond   Virginia 
as  the    Tom  Bliley  Post  Office 
Building     (Apr    18   2002    116 
Stat    124) 

H.R.  1749/P.L.  107-162 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  al  685  Tumberry  Road 
in  Newport  News   Virginia   as 
the  ■Hert)ert  H   Bateman  Post 
Office  Building"   (Apr   18 
2002.  116  Stat    125) 
H.R.  2577/P.L.  107-163 
To  designate  the  facility  ot  the 
United  States  Postal  Service 
located  at  310  South  State 
Street  m  St   Ignace   Michigan, 
as  the    Bob  Davis  Post  Office 
Building     (Apr    18    2002    116 
Stat    126) 

H.R.  2876/P.L.  107-164 
To  designate  the  facility  ot  the 
United  States  Postal  Service 
located  in  Hariem,  Montana, 
as  the    Francis  Bardanouve 
United  States  Post  Office 
Building"    (Apr    18.  2002    116 
Stat   127) 

H.R.  2910/P.L.  107-165 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  3i3l  South  Crater 
Road  in  Petersburg,  Virginia. 
as  the    Norman  SisisKy  Post 
Office  Building'    (Apr    18 
2002,  116  Stat    128) 
H.R.  3072/P.L.  107-166 
To  designate  the  facility  ol  the 
United  States  Postal  Service 
located  at  125  Mam  Street  m 
Forest  City,  North  Carolina  as 
the  "Vernon  Tartton  Post 
Office  Building     (Apr    18 
2002.  116  Stat    129) 
H.R.  3379/P.L.  107-167 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  375  Cams  Path  m 
Deer  Part^.  New  Yort^  as  the 
■Raymond  M   Downey  Post 
Office  Building     (Apr    18 
2002.  116  Stat    130) 
Last  List  .\pril  8.  2002 


Public  Laws  Electronic 
Notification  Servlca 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 


VI 
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enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 


with  the  following  text 
message 

SUBSCRIBE  PUBUVWS-L 

Your  Name. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address. 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referrec  to  as  sup  laws  are  trie  initial  publicatw  o'  ^eaera 
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Individual  laws  also  may  be  purchased  from  the  Supe'inte'^dent  of  Docu'T^e'^ts 
U  S,  Government  Printing  Office  Prices  vary  See  Reade'  Aids  Sectior  of  tne  ^^eae^-a  Registe' 
for  announcements  of  newly  enacted  laws  o'  access  :ne  o'-^ne  3a:acase  a' 
http,,'7www,access,gpo  gov/nara005  html 
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The  President 
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Presidential  Documents 


Presidential  Determination  No.  2002-13  of  April  12.  2002 

Determination   Pursuant   to   Section   2(c)(1)   of  the   Migration 
and  Refugee  Assistance  Act  of  1962.  as  Amended 


Memorandum  for  the  Secretary'  of  State 

Pursuant  to  section  (2Kc){l)  of  the  Migratum  and  Refugee  A.ssi.'^tant  e  Ait 
of  1962,  as  amended.  22  I'.S.C,  2601(c)(1).  1  hiereby  determine  tfiat  it  ;.^ 
important  to  the  national  interest  that  up  to  520  million  be  made  avaiidble 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  tor  ■-, 
contribution  to  the  United  Nations  Relief  and  Worlds  .-Xgencv  for  Palestine 
Refugees  in  the  Near  East  (UNRWA)  to  meet  unexpected  urgent  retugee 
needs  due  to  the  crisis  in  the  West  Bank  and  Gaza 

You  are  authorized  and  directed  to  inform  the  appropriate  committee'^  ot 
the  Congress  of  this  determination  and  the  obligation  of  fund.^  under  this 
authority,  and  to  arrange  for  the  publication  of  this  memorandum  m  the 
Federal  Register. 


U^ 


THE  WHITE  HOUSE, 

Washington.  April  12.  2002. 


(FR  Doc.  02-10316 
Filed  04-24-02:  8:45  ami 
Billing  code  4710- U)-F 
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Presidential  Documents 


Presidential  Determination  No.  2002-14  of  April  16.  2002 

Waiver   and   Certification   of  Statutory   Provisions   Regarding 
the  Palestine  Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  m  me  under  section  534idi  ol  the  Foreign 
Operations.  Export  Financing,  and  Related  Programs  Appropriations  .\ct. 
2002,  Public  Law  107-115,  I  hereby  determine  and  certih'  that  it  is  important 
to  the  national  security  interests  of  the  United  States  to  wane  the  provisions 
of  section   1003   of  the  Anti-Terrorism   Act   of  1987.   Public   Law    100-204 

This  waiver  shall  be  effective  for  a  period  of  6  months  from  the  ilnte 
hereof.  You  are  hereby  authorized  and  directed  to  transmit  this  determinatinn 
to  the  Congress  and  to  publish  it  m  the  Federal  Register. 


l/^ 


THE  WHITE  HOUSE, 

Washington.  April  16.  2002. 


[FR  Doc.  02-10317 
Filed  04-24-02,  8  45  .iml 
Billing  code  4710-10-? 
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Presidential  Documents 


Presidential  Determination  No.  2002-15  of  April  18.  2002 

Eligibility  of  Armenia,  Azerbaijan,  and  Tajikistan  to  Receive 
Defense  Articles  and  Services  under  the  Foreign  Assistance 
Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  b\  section  5()3idl  of  the  Foieig.n 
Assistance  Act  of  1961.  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act.  I  hereby  find  that  the  furnishing  of  defense  articles  and  services 
to  the  Governments"  of  Armenia.  Azerbaijan,  and  Tajikistan  wil!  strengthen 
the  security  of  the  United  States  and  promote  world  peace 

You  are  hereby  authorized  and  directed  to  report  this  determination  tn 
the  Congress   and   to   arrange   for   its   publication   in   the   Federal   Register 


l/^ 


THE  WHITE  HOUSE, 

Washington.  April  18.  2002 


IFR  Dor    02-1031fi 
Filed  04-24-02;  8:45  ami 
Billing  code  4710-10-P 


r 
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Presidential  Documents 


Presidential  Determination  No.  2002-16  of  April  18.  2002 

Determination  to  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  the  Government  of  Nigeria 

Memorandum  for  the  Secretary  of  State,  the  Secretary  of  Defense 

Pursuant  to  the  authority  \ested  in  nie  In  section  50B(aKli  ot  the  Foreign 
Assistance  Act  of  1961,"  as  amended.  22  I'SC;.  2318(a)(li  (the  Act'  I 
hereby  determine  that: 

(1)  an  unforeseen  emergency  exists  that  recjuires  immediate  militdr\  assist- 
ance to  the  Government  of  Nigeria:  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  (d  the 
Arms  Export  Control  Act  or  anv  other  law  except  section  ndBini  ot  the 
Act. 

I  therefore  direct  the  drawdown  of  defense  articles  and  defense  ser\  k  es 
from  the  Department  of  Defense,  and  military  education  and  trainme.  oi 
an  aggregate  yalue  not  to  exceed  S4  million,  to  provide  assistance  to  the 
Government  of  Nigeria, 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register 


t^ 


THE  WHITE  HOUSE. 
Washington.  April  18.  2UU2. 


iFR  Dor.  02-U):nM 

Filed  04-24-02;  H:4.=.  ami 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8991] 
RIN154&-BA68 

Taxation  of  Tax-Exempt  Organizations' 
Income  From  Corporate  Sponsorship 

agency:  Internal  Revenue  Service  (IRS). 
Treasury  Department. 
ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  tax  treatment 
of  corporate  sponsorship  payments 
received  by  tax-exempt  organizations. 
The  final  regulations  affect  exempt 
organizations  that  receive  sponsorship 
payments. 

DATES:  Effective  Date:  These  regulations 
are  effective  April  25,  2002. 

Applicability  Date:  These  regulations 
are  applicable  for  payments  solicited  or 
received  after  December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Lucas  Caden  or  Barbara  E. 
Beckman  of  Office  of  Associate  Chief 
Counsel  (TE/GE),  (202)  622-6080  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Exempt  organizations  generally  must 
pay  tax  on  unrelated  business  taxable 
income,  as  defined  in  section  512. 
Section  512(a)(1)  defines  unrelated 
business  taxable  income  (UBTI)  as  the 
gross  income  derived  by  an  organization 
from  any  unrelated  trade  or  business  (as 
defined  in  section  513)  regularly  carried 
on  by  it,  less  the  deductions  that  are 
directly  connected  with  the  carrying  on 
of  the  trade  or  business,  both  computed 
with  the  modifications  provided  in 
section  512(b). 

Section  513(a)  defines  unrelated  trade 
or  business  as  any  trade  or  business  the 


conduct  of  which  is  not  substantially 
related  (aside  from  the  need  of  an 
organization  for  income  or  funds  or  the 
use  it  makes  of  the  profits  derived)  to 
the  exercise  or  performance  by  the 
organization  of  its  charitable, 
educational,  or  other  purpose  or 
function  constituting  the  basis  for  its 
exemption  under  section  501.  Section 
513(c),  captioned  "Advertising,  etc.. 
activities,"  provides  that  the  term  trade 
or  business  includes  any  activity  carried 
on  for  the  production  of  income  from 
the  sale  of  goods  or  the  performance  of 
services,  and  that  an  activity  does  not 
lose  identity  as  a  trade  or  business 
merelv  because  it  is  carried  on  within  a 
larger  aggregate  of  similar  activities  or 
within  a  larger  complex  of  other 
endeavors  which  may,  or  may  not,  be 
related  to  the  exempt  purposes  of  the 
organization.  See  §  1.513-l(b). 

The  IRS  first  published  a  notice  of 
proposed  rulemaking  (EE-74-92)  (1993 
proposed  regulations)  on  January  22. 
1993  (58  FR  5687).  proposing  that  the 
regulations  under  section  513  be 
amended  to  provide  guidance  on  the 
proper  tax  treatment  of  sponsorship 
payments  received  by  an  exempt 
organization.  The  1993  proposed 
regulations  focused  on  the  nature  of  the 
services  provided  by  the  exempt 
organization  rather  than  the  benefit 
received  by  the  sponsor,  and 
distinguished  advertising,  which  is  an 
unrelated  trade  or  business  activity, 
from  acknowledgments,  which  are  the 
mere  recognition  of  a  sponsor's  payment 
and  therefore  do  not  result  in  UBTI.  In 
a  so-called  "tainting  rule,"  the  1993 
proposed  regulations  provided  that  if 
any  activities,  messages  or  programming 
material  constituted  advertising  with 
respect  to  a  sponsorship  payment,  then 
all  related  activities,  messages,  or 
programming  material  that  might 
otherwise  be  acknowledgments  would 
be  considered  advertising.  The  1993 
proposed  regulations  also  proposed  to 
amend  the  regulations  under  section 
512(a)  by  adding  examples  of  the 
allocation  rule  governing  exploitation  of 
exempt  activities  in  cases  involving 
sponsorship  income. 

The  Taxpayer  Refief  Act  of  1997. 
Public  Law  105-34,  section  965  (111 
Stat.  788,  893-94),  amended  the  Internal 
Revenue  Code  (Code)  by  adding  section 
513(i).  Section  513(i)  governs  the 
treatment  of  certain  sponsorship 
payments  by  providing  that  qualified 


sponsorship  payments  are  not  subject  to 
the  unrelated  business  income  tax 
(UBIT).  Section  513(i)  defines  qualified 
sponsorship  payments  as  payments 
made  by  a  person  engaged  in  a  trade  or 
business  with  respect  to  which  there  is 
no  arrangement  or  expectation  that  such 
person  will  receive  any  substantial 
return  benefit  other  than  the  use  or 
acknowledgment  of  the  name  or  logo  (or 
product  lines)  of  the  person's  trade  or 
business  in  connection  with  the  exempt 
organization's  activities.  Section  513(i) 
further  provides  that  use  or 
acknowledgment  does  not  include 
advertising  (including  messages 
containing  qualitative  or  comparative 
language,  price  information  or  other 
indications  of  savings  or  value,  or  an 
endorsement  or  other  inducement  to 
purchase,  sell,  or  use  a  sponsor's 
products  or  services). 

Section  513(i)  specifically  provides 
that,  to  the  extent  a  portion  of  a 
pavment  would  (if  made  as  a  separate 
payment)  be  a  qualified  sponsorship 
payment,  that  portion  of  such  payment 
and  the  other  portion  of  such  payment 
are  treated  as  separate  payments. 
Whether  a  separate  transaction  that  falls 
outside  of  the  section  513(i]  safe  harbor 
is  subject  to  the  UBIT  depends  on  the 
application  of  existing  rules  under 
sections  512.  513.  and  514 

Section  513(i)  applies  to  payments 
solicited  or  received  after  December  31 . 
1997.  Section  513(i)  does  not  apply  to 
qualified  convention  and  trade  show 
activities  (described  in  section 
513(d)(3)(B))  or  to  the  sale  of  an 
acknowledgment  or  advertising  in 
exempt  organization  periodicals  For 
this  purpose,  the  term  periodicals 
means  regularly  scheduled  and  printed 
material  published  by  or  on  behalf  of  an 
exempt  organization  that  is  not  related 
to  and  primarily  distributed  in 
connection  with  a  specific  event 
conducted  by  the  exempt  organization. 

To  reflect  the  differences  between  the 
1993  proposed  regulations  and  section 
513(i).  and  in  response  to  comments 
submitted  on  the  1993  proposed 
regulations,  new  proposed  regulations 
(REG-209601-92)  (2000  proposed 
regulations)  were  issued  on  March  1, 
2000  (65  FR  11012). 

The  2000  proposed  regulations  amend 
the  regulations  under  section  513,  and 
provide  that  qualified  sponsorship 
payments  within  the  meaning  of  section 
5l'3(i)  are  not  LTBTI.  The  2000  proposed 
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regulations  define  the  phrase 
"substantial  return  benefit'"  to  mean  any 
benefit  other  than  (1)  a  use  or 
acknowledgment  of  the  payor's  name  or 
logo  in  connection  with  the  exempt 
organization's  activities,  or  (2)  certain 
goods  or  services  that  have  an 
insubstantial  value  under  existing  IRS 
guidelines.  Generally,  according  to  the 
2000  proposed  regulations,  benefits 
such  as  complimentary  tickets,  pro-am 
playing  spots,  and  receptions  for  donors 
have  an  insubstantial  value  only  if  they 
have  a  fair  market  value  of  not  more 
than  2%  of  the  payment,  or  S74 
(adjusted  for  inflation  for  tax  years 
beginning  after  calendar  year  2000 
pursuant  to  section  1(f)(3)),  whichever  is 
less.  See  §  1.170A-13(f)(8)(i)(A);  Rev, 
Proc.  90-12  (1990-1  C.B.  471).  as 
adjusted  for  inflation  (for  calendar  year 
2002,  the  amount  is  $79,  see  Rev.  Proc. 
2001-59  (2001-52  l.R.B.  623)  (December 
26,  2001)). 

The  2000  proposed  regulations  clarif\' 
that  for  an  exempt  organization  to  avail 
itself  of  the  section  513(i)  safe  harbor,  it 
must  establish  that  some  portion  of  the 
payment  exceeds  the  fair  market  value 
of  any  substantial  return  benefit 
received  by  a  payor  in  return  for  making 
the  payment.  In  a  sponsorship 
arrangement,  the  fair  market  value  of  the 
substantial  return  benefit  may  equal  the 
entire  amount  of  the  sponsorship 
payment.  The  burden  of  establishing  the 
fair  market  value  of  any  substantial 
return  benefit  falls  on  the  exempt 
organization.  The  2000  proposed 
regulations  state  that  the  exempt 
organization's  determination  of  the  fair 
market  value  of  a  substantial  return 
benefit  provided  to  the  payor  will  not  be 
set  aside  for  purposes  of  applying  the 
section  513(i)  safe  harbor  so  long  as  the 
organization  makes  a  reasonable  and 
good  faith  valuation  of  the  substantial 
return  benefit  received  by  the  payor. 

The  2000  proposed  regulations 
provide  that  the  right  to  be  the  only 
sponsor  of  an  activity,  or  the  only 
sponsor  representing  a  particular  trade, 
business,  or  industry  is  generally  not  a 
substantial  return  benefit.  Any  portion 
of  the  payment  attributable  to  the 
exclusive  sponsorship  arrangement, 
therefore,  may  be  a  qualified 
sponsorship  payment.  However,  if  in 
return  for  a  payment,  the  exempt 
organization  agrees  that  products  or 
services  that  compete  with  the  payor's 
products  or  services  will  not  be  sold  or 
provided  in  connection  with  one  or 
more  activities  of  the  exempt 
organization,  the  payor  has  received  a 
substantial  return  benefit  and  the 
portion  of  the  payment  attributable  to 
the  exclusive  provider  arrangement  is 
not  a  qualified  sponsorship  payment. 


Consistent  with  the  allocation  rule 
described  above,  when  a  payor  receives 
both  exclusive  sponsorship  and 
exclusive  provider  rights  in  exchange 
for  making  a  payment,  the  fair  market 
value  of  the  exclusive  provider 
arrangement  and  any  other  substantial 
return  benefit  is  determined  first  (i.e., 
without  regard  to  the  existence  of  the 
exclusive  sponsorship  arrangement). 

The  2000  proposed  regulations  clarify 
that  qualified  sponsorship  payments  in 
the  form  of  money  or  property  (but  not 
services)  are  treated  as  contributions 
received  bv  the  exempt  organization  for 
purposes  of  determining  public  support 
to  the  organization  under  section 
170(b)(l)(A)(vi)  or  section  509(a)(2).  The 
exclusion  of  contributed  services  for 
purposes  of  determining  public  support 
is  consistent  with  the  general  rule 
regarding  donated  services.  See 
§§  1.509(a)-3(f).  1.170A-9(e)(7)(i)  and 
1.170A-l(g). 

A  public  hearing  was  held  on  June  21, 
2000.  After  consideration  of  all  the 
comments,  the  proposed  regulations 
under  .section  513(i)  are  revised  as 
follows.  The  major  areas  of  the 
comments  and  revisions  are  discussed 
below. 

Explanation  of  Provisions  and 
Discussion  of  Comments 

Like  the  2000  proposed  regulations, 
the  final  regulations  define  the  phrase 
substantial  return  benefit  to  mean  any 
benefit  other  than  (1)  a  use  or 
acknowledgment  of  the  payor's  name  or 
logo  in  connection  with  the  exempt 
organization's  activities,  or  (2)  certain 
goods  or  services  that  have  an 
insubstantial  value.  If  a  payor  receives 
a  substantial  return  benefit  in  exchange 
for  a  payment,  the  section  513(i)  safe 
harbor  does  not  apply  to  the  payment 
(or  portion  thereof)  attributable  to  the 
substantial  return  benefit.  In  that  case, 
whether  the  payment  (or  portion 
thereof)  is  subject  to  UBIT  must  be 
determined  under  existing  principles 
and  rules.  Thus,  the  payment  may  not 
be  subject  to  UBIT  because  the  exempt 
organization's  activity  is  not  an 
unrelated  trade  or  business  within  the 
meaning  of  section  513(a)  (for  example, 
because  substantially  all  of  the  work  in 
carrving  on  the  trade  or  business  is 
performed  by  volunteers)  or  is  not 
regularly  carried  on  within  the  meaning 
of  section  512(a)(1),  or  because  one  of 
the  section  512(b)  modifications  applies. 
See  also  Rev,  Rul.  77-367  (1977-2  C.B. 
193)  (inurement)  and  Rev.  Rul.  66-358 
(1966-2  C.B.  218)  (private  benefit). 

Manv  comments  were  received 
regarding  the  disregarded  benefits 
standard  contained  in  the  2000 
proposed  regulations.  Commentators 


generally  believe  that  valuing 
insubstantial  benefits  places  an  undue 
administrative  burden  on  exempt 
organizations.  Commentators  also 
believe  that  the  disregarded  benefits 
standard  in  the  proposed  regulation  is 
too  low  and  significantly  diminishes  an 
exempt  organization's  ability  to 
appropriately  thank  its  sponsors.  While 
the  $79  ceiling  (as  adjusted  for  2002)  is 
an  appropriate  amount  for  exempt 
organizations  to  thank  individual 
donors,  the  Treasiu-y  Department  and 
IRS  agree  with  the  commentators  that 
the  $79  ceiling  is  too  low  with  respect 
to  corporations  or  persons  engaged  in  a 
trade  or  business.  In  response  to  these 
concerns,  the  final  regulations  eliminate 
the  $79  ceiling  placed  on  the  fair  market 
value  of  benefits  that  may  be 
disregarded  for  purposes  of  section 
513(i). 

Several  commentators  suggest  that  in 
addition  to  eliminating  the  $79  ceiling, 
the  final  regulations  should  increase  the 
level  of  disregarded  benefits  to  10%  or 
15%  of  the  amount  of  the  payment.  The 
Treasury  Department  and  IRS  believe 
2%  is  an  appropriate  level  for  several 
reasons.  The  2%  threshold  is  used  in 
other  areas  of  the  Code  and  regulations 
to  describe  insubstantial  amounts.  The 
2000  proposed  regulations  allow  the  full 
amount  of  qualified  sponsorship 
payments  (except  for  payments  in  the 
form  of  services)  to  be  treated  as 
contributions  for  purposes  of  the  public 
support  test  under  sections 
170(b)(l)(A){vi)  and  509(a)(2),  without 
reduction  for  the  amount  of  disregarded 
benefits.  The  2%  ceiling  keeps  the  level 
of  disregarded  benefits  low  enough  so 
that  the  entire  amount  of  a  qualified 
sponsorship  payment  may  be  treated  as 
a  contribution  for  public  support 
purposes.  Accordingly,  the  final 
regulations  disregard  benefits  having  a 
fair  market  value  of  not  more  than  2% 
of  the  payment. 

Many  commentators  to  the  2000 
proposed  regulations  object  to  a 
requirement  that  exempt  organizations 
must  value  benefits  provided  to  payors 
where  the  payment  does  not  affect  the 
organization's  tax  liability,  e.g.,  where 
the  payment  attributable  to  the  benefit 
constitutes  income  from  a  trade  or 
business  that  is  substantially  related  to 
the  organization's  exempt  purposes.  The 
Treasury  Department  and  IRS  note  that 
organizations  described  in  section 
170(c)  (other  than  section  170(c)(1))  are 
required  to  account  for  benefits 
provided  to  donors  under  section  6115, 
See  Publication  1771,  "Charitable 
Contributions — Substantiation  and 
Disclosure  Requirements."  Pursuant  to 
section  6115,  a  section  170(c) 
organization  that  receives  a  quid  pro 
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quo  contribution  in  excess  of  $75  is 
required  to  infonn  the  donor  that  the 
amount  of  the  contribution  that  is 
deductible  for  federal  income  tax 
purposes  is  limited  to  the  amount  by 
which  the  payment  exceeds  the  value  of 
goods  or  services  (except  as  provided  in 
§  1.170A-13(f)(8)(i))  ftimished  by  the 
charity,  and  is  required  to  provide  a 
good  faith  estimate  of  the  value  of  those 
goods  or  services.  Therefore,  for  exempt 
organizations  eligible  to  receive  tax 
deductible  contributions,  there  is  no 
additional  tax  administrative  burden 
imposed  by  the  disregarded  benefits 
provision  of  either  the  2000  proposed 
regulations  or  the  final  regulations. 

The  final  regulations  provide  that  in 
determining  whether  the  2%  threshold 
has  been  exceeded  in  any  year,  all 
return  benefits  (other  than  use  or 
acknowledgment)  must  be  considered. 
For  example,  if  in  exchange  for  a 
payment  the  exempt  organization 
provides  both  a  license  and  advertising 
the  combined  fair  market  value  of  which 
does  not  exceed  2%  of  the  total 
payment,  the  entire  payment  (even  the 
portion  attributable  to  the  advertising) 
may  be  treated  as  a  qualified 
sponsorship  payment,  and  the  entire 
amount  (except  any  payment  in  the 
form  of  services)  constitutes  public 
support  under  section  509. 
Alternatively,  if  the  combined  fair 
market  value  exceeds  2%  of  the  total 
payment,  the  value  of  both  the  license 
and  advertising  is  not  disregarded  and 
constitutes  a  substantial  return  benefit. 
In  that  case,  the  portions  of  the  payment 
attributable  to  the  license  and 
advertising  each  must  be  analyzed 
separately  under  sections  512,  513,  and 
514.  Only  the  portion  of  the  payment,  if 
any,  that  exceeds  the  fair  market  value 
of  the  substantial  retvun  benefit 
constitutes  a  qualified  sponsorship 
payment. 

Consistent  with  the  2000  proposed 
regulations,  the  final  regulations 
provide  that  the  right  to  be  the  only 
sponsor  of  an  activity,  or  the  only 
sponsor  representing  a  particular  trade, 
business  or  industry  is  generally  not  a 
substantial  return  benefit.  The  portion 
of  any  payment  attributable  to  the 
exclusive  sponsorship  arrangement, 
therefore,  may  be  a  qualified 
sponsorship  payment.  However,  if  in 
return  for  a  payment,  the  exempt 
organization  agrees  that  products  or 
services  that  compete  with  the  payor's 
products  or  services  will  not  be  sold  or 
provided  in  connection  with  one  or 
more  activities  of  the  exempt 
organization,  the  payor  has  received  a 
substantial  return  benefit  and  the 
portion  of  the  payment  attributable  to 


the  exclusive  provider  arrangement  is 
not  a  qualified  sponsorship  payment. 

Some  commentators  express  concern 
that  the  definition  of  exclusive  provider 
arrangements  contained  in  the  2000 
proposed  regulations  may  include 
vendor  contracts  negotiated  as  part  of  a 
competitive  bidding  process  required  by 
state  law.  Both  the  2000  proposed 
regulations  and  the  final  regulations 
provide  that  unless  the  exempt 
organization  agrees  to  limit  distribution 
of  competing  products  in  coimection 
with  the  payment,  the  exempt 
organization  has  not  entered  into  an 
exclusive  provider  arrangement.  For 
example,  when  the  nature  of  the  goods 
or  services  to  be  provided  necessitates 
the  use  of  only  one  provider  because  of 
limited  space  or  because  the 
competitive  bidding  process  requires 
only  the  lowest  bid  be  accepted,  the 
exempt  organization  has  not  entered 
into  an  exclusive  provider  arrangement 
unless  it  agrees  to  limit  distribution  of 
competing  products. 

In  particular,  these  commentators 
express  concern  about  the  tax-treatment 
of  discounts  and  rebates  negotiated  with 
vendors  as  part  of  the  competitive 
bidding  process.  Generally?  discounts 
(and  rebates)  are  considered  an 
adjustment  to  the  purchase  price  and  do 
not  constitute  gross  income  to  the 
purchaser.  See  Rev.  Rul.  84-41  (1984- 
1  C.B.  130);  Rev.  Rul.  7&-96  (1976-1 
C.B.  23).  For  example,  when  a 
university  negotiates  discounted  rates 
for  the  soft  drinks  it  purchases  for  its 
cafeterias,  snack  bars,  and  concessions, 
the  amoimt  of  the  discount  is  not 
includible  in  UBTI. 

Many  commentators  suggest  that  the 
exclusive  provider  provisions  in  the 
2000  proposed  regulations  create  an 
implication  that  exclusive  provider 
arrangements  are  automatically  subject 
to  UBIT  because  they  fall  outside  the 
scope  of  section  513(i).  This  assumption 
is  incorrect;  although  the  income  from 
some  exclusive  provider  arrangements 
may  be  includible  in  UBTI,  not  all 
contracts  will  meet  the  criteria  for 
inclusion  in  UBTI  pursuant  to  sections 
511.  512.  and  513.  For  example,  a 
university  that  enters  into  a  multi-year 
contract  with  a  soft  drink  company  to  be 
the  exclusive  provider  of  soft  drinks  on 
campus  in  return  for  an  annual  payment 
is  not  necessarily  subject  to  UBiT  on 
that  payment.  If  the  company  agrees  to 
provide,  stock  and  maintain  on-campus 
vending  machines  as  needed,  leaving 
little  or  no  obligation  on  the  university's 
part  to  perform  any  services  or  conduct 
activities  in  connection  with  the 
enterprise,  then  based  on  this  contract 
alone  the  imiversity  may  not  have  the 
requisite  level  of  activity  to  constitute  a 


trade  or  business  under  section  513(a). 
This  example  assumes  no  agency 
relationship  exists  between  the 
company  and  the  university  In 
determining  the  level  of  activity, 
however,  any  promotional  or  marketing 
efforts  by  the  university  pursuant  to  the 
contract  should  be  considered.  If  the 
contract  grants  the  company  a  license  to 
market  its  products  using  the 
university's  name  and  logo,  the  portion 
of  the  total  payment  attributable  to  the 
value  of  tlie  license  may  be  excludable 
as  a  royalty  under  section  512(b)(2).  In 
some  cases,  payments  in  connection 
with  the  grant  of  an  exclusive 
concession,  such  as  for  the  operation  of 
a  campus  bookstore  or  cafeteria,  may  be 
treated  as  rental  income  under  section 
512(b)(3). 

When  an  exempt  organization  agrees 
to  perform  substantial  services  in 
connection  with  the  exclusive  provider 
arrangement,  income  received  by  the 
organization  may  be  includible  in  UBTI. 
For  example,  assume  that  a  university 
enters  into  a  multi-year  contract  with  a 
sports  drink  company  under  which  the 
company  will  be  the  exclusive  provider 
of  sports  drinks  for  the  university's 
athletic  department  and  concessions.  As 
part  of  the  contract,  if  the  university 
agrees  to  perform  various  services  for 
the  company,  such  as  guaranteeing  that 
coaches  make  promotional  appearances 
on  behalf  of  the  company  (e.g., 
attending  photo  shoots,  filmed 
commercials,  and  retail  store 
appearances),  assisting  the  company  in 
developing  marketing  plans,  and 
participating  in  joint  promotional 
opportunities,  then  the  university's 
activities  are  likely  to  constitute  a 
regularly  carried  on  trade  or  business 
These  activities  are  unlikely  to  be 
substantially  related  to  the  university's 
exempt  purposes.  Furthermore,  the 
income  received  by  the  university  for 
those  services  is  not  excludable  as  a 
royalty  under  section  512(b)(2].  See  Rev. 
Rul.  81-178  (1981-2  C.B.  135).  situation 
2 

The  2000  proposed  regulations 
solicited  comments  on  the  application 
of  the  rules  governing  periodicals  and 
trade  shows  to  an  exempt  organization's 
Internet  sites,  and  whether  providing  a 
link  to  a  sponsor's  Internet  site  is 
advertising  within  the  meaning  of 
section  513(i).  The  comments  received 
generally  suggest  that  a  link  to  a 
corporate  sponsor's  Internet  site  as  part 
of  a  sponsorship  arrangement  is  not  a 
message,  but  a  convenient  feature  of  the 
Internet  that  can  only  be  activated  by 
the  viewer,  and  thus  constitutes  a 
permissible  form  of  acknowledgment. 
With  regard  to  periodicals,  most 
commentators  expressed  the  view  that 
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the  term  "periodical",  for  purposes  of 
the  section  513(i)  exclusion,  includes 
material  published  electronically.  Some 
commentators  suggest  that  an  exempt 
organization's  Internet  site  should  not 
be  treated  as  a  periodical  simply 
because  it  has  text  that  changes  from 
time  to  time.  Other  commentators 
suggest  criteria  for  analyzing  whether  an 
Internet  site  is  a  periodical. 

Only  a  few  comments  were  received 
on  the  application  of  the  trade  show 
exclusion  in  section  513(i)  to  an  exempt 
organization's  Internet  site.  These 
conunents  generally  suggest  that  trade 
shows  conducted  over  the  Internet  be 
treated  the  same  as  trade  shows 
conducted  in  person.  That  is,  payments 
made  in  connection  with  Internet-based 
trade  shows  would  not  be  exempt  from 
UBIT  as  qualified  sponsorship 
payments,  but  would  be  exempt  from 
UBIT  as  income  generated  by  qualified 
convention  and  trade  show  activity. 

Many  options  for  addressing  the 
Internet  in  the  final  regulations  were 
considered.  The  final  regulations  take 
the  approach  that,  where  possible, 
answers  are  provided.  However,  the 
Treasury  Department  and  IRS  note  that 
the  analysis  of  particular  Internet  issues, 
such  as  the  use  of  hyperlinks,  may  be 
different  for  purposes  of  section  513{i) 
than  other  sections  of  the  Code.  The 
Treasury  Department  and  IRS  also 
conclude  that  some  Internet  issues 
addressed  in  comments  are  beyond  the 
scope  of  section  513(i). 

For  purposes  of  section  513(i).  the 
issue  of  whether  a  hyperlink  constitutes 
an  acknowledgment  or  advertising  is 
addressed  in  the  final  regulations  with 
two  new  examples.  In  the  first  new 
example,  the  exempt  organization  posts 
a  list  of  its  sponsors  on  its  Web  site, 
including  the  sponsor's  Internet 
address,  which  appears  as  a  hyperlink 
fi"om  the  exempt  organization's  Web  site 
to  the  sponsor's  Web  site.  The  example 
concludes  that  posting  the  sponsor's 
Web  site  address  constitutes  an 
acknowledgment,  even  though  it 
appears  as  a  hyperlink.  In  the  second 
new  example,  a  charity  maintains  a  Web 
site  that  contains  a  hyperlink  to  a 
sponsor's  Web  site  where  an 
endorsement  by  the  charity  for  the 
sponsor's  product  appears.  The  charity 
approved  the  endorsement  before  it  was 
posted  on  the  sponsor's  Web  site.  The 
example  concludes  that  the 
endorsement  is  advertising.  These  two 
examples  address  hyperlinks  for 
purposes  of  section  513(i)  only,  and  do 
not  suggest  how  hyperlinks  are  treated 
under  other  sections  of  the  Code. 

With  respect  to  periodicals,  section 
513(i)  mentions  periodicals  only  in  the 
sense  that  the  safe  harbor  does  not  apply 


to  any  payment  which  entitles  the  payor 
to  the  use  or  acknowledgment  of  the 
name  or  logo  (or  product  lines)  of  the 
payor's  trade  or  business  in  exempt 
organization  periodicals.  Such 
pavments  are  analyzed  instead  under 
the  existing  UBIT  rules.  Section 
§  1.512(a)-l(f)  provides  special  rules  for 
determining  the  amount  of  UBTl 
attributable  to  the  sale  of  advertising  in 
exempt  organization  periodicals.  After 
considering  the  comments,  the  Treasury 
Department  and  IRS  conclude  that  the 
regulations  under  section  512  are  the 
more  appropriate  place  for  an  analysis 
of  issues  relating  to  electronic 
periodicals.  Nevertheless,  the  Treasury 
Department  and  IRS  clarify  that 
periodicals  may  include  some  forms  of 
electronic  publication.  The  final 
regulations  state  that  the  term  periodical 
means  regularly  scheduled  and  printed 
material  published  by  or  on  behalf  of 
the  exempt  organization  that  is  not 
related  to  and  primarily  distributed  in 
connection  with  a  specific  event 
conducted  by  the  exempt  organization, 
and  for  this  purpose,  printed  material 
includes  material  that  is  published 
electronically. 

As  noted  above,  relatively  few 
comments  were  received  on  the  trade 
show  exclusion.  Because  of  the  small 
sampling  of  comments  received,  and 
because  trade  show  rules  impact  many 
different  industries  and  typically 
involve  large  sums  of  money,  the  final 
regulations  do  not  change  the  rules  on 
what  constitutes  a  qualified  convention 
and  trade  show  activity.  Existing 
guidance  on  trade  shows  is  found  in 
section  513(d)  and  §1.513-3,  and  any 
reference  to  trade  shows  in  the  final 
regulations  under  section  513(i)  is 
intended  to  be  consistent  with  these 
rules. 

Many  commentators  wrote  regarding 
the  valuation  of  substantial  return 
benefits,  and  suggest  that  the  2000 
proposed  regulations  do  not  offer 
enough  guidance  on  how  to  make  a 
reasonable  and  good  faith  valuation  of  a 
substantial  return  benefit. 
Commentators  also  assert  that  the 
valuation  provisions  do  not  further 
administrative  convenience  and 
simplicity.  The  fair  market  value  of  any 
substantial  return  benefit  provided  as 
part  of  a  sponsorship  arrangement  is  the 
price  at  which  ^le  benefit  would  be 
provided  between  a  willing  recipient 
and  a  willing  provider  of  the  benefit, 
neither  being  under  any  compulsion  to 
enter  into  the  arrangement  and  both 
having  reasonable  knowledge  of 
relevant  facts,  and  without  regard  to  any 
other  aspect  of  the  sponsorship 
arrangement.  While  the  Treasury 
Department  and  IRS  appreciate  the 


difficulty  an  exempt  organization  has  in 
valuing  substantial  retxun  benefits,  the 
final  regulations  retain  the  valuation 
standard  contained  in  the  2000 
proposed  regulations.  Several 
commentators  suggest  incorporating  safe 
harbors  into  the  final  regulations  to 
determine  the  value  of  a  substantial 
return  benefit.  For  example,  one 
commentator  suggests  that  a  safe  harbor 
be  added  to  provide  that  an  exempt 
organization's  valuation  would  not  be 
challenged  if  it  were  determined  based 
on  the  face  amount  of  the  tickets,  cost 
of  the  dinner,  or  any  reasonably 
comparable  measure.  Another 
commentator  suggests  that  the  fair 
market  value  be  based  on  data  provided 
by  the  payor,  or  as  agreed  by  the  parties. 
Another  conunentator  favors  predicting 
values  of  yearly  benefits  based  on  actual 
benefits  provided  over  a  three-year 
period.  After  considering  these 
comments,  the  Treasury  Department 
and  IRS  conclude  that  the  safe  harbors 
suggested  by  the  commentators  either 
are  inconsistent  with  the  general  rule, 
do  not  provide  any  additional  guidance, 
or  are  prone  to  abuse.  For  this  reason, 
no  safe  harbors  were  added  to  the  final 
regulations  with  respect  to  valuation. 

Clarification  is  provided,  however, 
with  respect  to  the  valuation  date.  The 
2000  proposed  regulations  provide  that 
in  allocating  a  sponsorship  payment,  the 
fair  market  value  of  the  substantial 
return  benefit  is  to  be  determined  on  the 
date  the  parties  enter  into  the 
sponsorship  arrangement.  The  final 
regulations  take  the  same  approach  for 
binding,  written  sponsorship  contracts. 
This  rule,  which  is  illustrated  by  two 
new  examples,  provides  exempt 
organizations  the  advantage  of  only 
having  to  value  substantial  return 
benefits  once,  even  if  the  value  of  the 
substantial  retiun  benefit  increases  over 
the  term  of  the  contract.  If  the  parties 
make  a  material  change  to  a  sponsorship 
contract,  it  is  treated  as  a  new  contract 
as  of  the  date  the  material  change  is 
effective.  A  material  change  is  defined 
as  an  extension  or  renewal  of  the 
contract,  or  a  more  than  incidental 
change  to  any  amount  payable  (or  other 
consideration)  under  the  contract.  If 
there  is  no  binding,  written  contract,  the 
fair  market  value  of  the  substantial 
return  benefit  is  determined  when  the 
benefit  is  provided.  The  reason  for 
distinguishing  between  written  and  oral 
agreements  in  the  final  regulations  is  to 
allow  smaller  exempt  organizations  to 
arrange  sponsorship  informally  on  a 
year-to-year  basis  and  value  those 
benefits  each  year  as  they  occur. 

Few  comments  were  received  on  the 
§  1.512(a}-l(e)  example  relating  to 
expense  allocation.  Of  the  comments 


Federal  Register /Vol.  67.  No.  80 /Thursday,  April  25.  2002 /Rules  and  Regulations 20437 


received,  most  state  that  the  1993 
proposed  regulations  did  not  interpret 
the  exploitation  exception  too  broadly, 
and  request  that  the  prior  examples  be 
reinstated.  The  commentators  also 
suggest  that  the  new  example  is 
factually  unrealistic.  Despite  these 
comments,  the  final  regulations  do  not 
change  the  §  1.512(a)-l(e)  example.  The 
comments  received  generally  do  not 
contain  substantive  suggestions  for 
change,  and  the  Treasury  Department 
and  IRS  believe  that  the  current 
example  in  the  final  regulations 
correctly  amplifies  the  technical 
provisions  of  the  regulation,  which  is 
very  limited  in  scope. 

Special  Analyses 

It  has  been  determined  that  this 
decision  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  final  rule 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  were 
previously  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Stephanie  Lucas  Caden, 
Office  of  Division  Counsel/Associate 
Chief  Counsel  (Tax  Exempt/Government 
Entities),  Internal  Revenue  Service. 
However,  persormel  from  other  offices 
of  the  Service  and  the  Treasury 
Departinent  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  In  §  1.170A-9,  a  sentence  is 
added  to  the  end  of  paragraph  (e)(6)(i) 
to  read  as  follows: 


§1.1 70A-9    Definition  of  section 
170<bK1)<A)  organization. 

*         ♦         *         »         * 

(e)  *  *  * 

(6)  *  *  *  (i)  *  *  *  For  purposes  of  this 
paragraph  (e),  the  term  contributions 
includes  qualified  sponsorship 
pavments  (as  defined  in  §  1.513^)  in 
the  form  of  money  or  property  (but  not 
services). 
»        *        *        ♦        ♦ 

Par.  3.  Section  1.509(a)-3  is  amended 
by: 

1.  Adding  a  sentence  to  the  end  of 
paragraph  (f)(1). 

2.  Revising  the  paragraph  heading  and 
introducton,'  text  for  paragraph  (f)(3). 

3.  Redesignating  the  current  Example 
in  paragraph  (f)(3)  as  Example  1  and 
revising  the  heading. 

4.  Adding  Example  2  and  Example  3 
to  paragraph  (f)(3). 

The  revisions  and  additions  read  as 
follows: 

§  1 .509(a)-3    Broadly,  publicly  supported 
organizations. 

«  *  *  *      N  » 

(0*** 

(1)  *  *  *  For  purposes  of  section 

509(a)(2),  the  term  contributions 

includes  qualified  sponsorship 

payments  (as  defined  in  §1.513-4)  in 

the  form  of  money  or  property  (but  not 

services). 

«        «        •        «        • 

(3)  Examples.  The  provisions  of  this 
paragraph  (f)  may  be  illustrated  by  the 
following  examples; 

Example  J.  "  *  * 

Example  2  Q,  a  performing  arts  center, 
enters  into  a  contract  with  a  large  company 
to  be  the  exclusive  sponsor  of  the  center's 
theatrical  events.  The  company  makes  a 
payment  of  cash  and  products  m  the  amount 
of  SIOO.OOO  to  Q,  and  in  return.  Q  agrees  to 
make  a  broadcast  announcement  thankmg 
the  company  before  each  show  and  to 
provide  $2,000  of  advertising  in  the  show's 
program  (2%  of  $100,000  is  52. 000).  The 
announcement  constitutes  use  or 
acknowledgment  pursuant  to  section 
513(i)[2).  Because  the  value  of  the  advertising 
does  not  exceed  2%  of  the  total  payment,  the 
entire  $100,000  is  a  qualified  sponsorship. 
payment  under  section  513(i],  and  SIOO.OOO 
is  treated  as  a  contribution  for  purposes  of 
section  509(a)(2)(A)(i). 

Example  3.  R.  a  charity,  enters  into  a 
contract  with  a  law  firm  to  be  the  exclusive 
sponsor  of  the  charity's  outreach  program. 
Instead  of  making  a  cash  payment,  the  law- 
firm  agrees  to  perform  $100,000  of  legal 
services  for  the  charity.  In  return,  R  agrees  to 
acknowledge  the  law  firm  in  all  its 
informational  materials.  The  total  fair  market 
value  of  the  legal  services,  or  $100,000.  is  a 
qualified  sponsorship  payment  under  section 
513(i).  but  no  amount  is  treated  as  a 
contribution  under  section  509(a)(2)(A)(i) 
because  the  contribution  is  of  services. 


Par.  4.  Section  1.512(a)-l  is  amended 
by: 

1.  Revising  the  paragraph  heading  and 
introductory  text  for  paragraph  ie! 

2.  Redesignating  the  current  Example 
in  paragraph  (e)  as  Example  1  and 
revising  the  heading. 

3.  .adding  Example  2  to  paragraph  (e). 
The  revisions  and  additions  read  as 

follows: 

§1.512(a)-1     Definition. 

***** 

(e)  Examples.  This  section  is 
illustrated  by  the  following  examples: 

Example  I.  *  *  ' 

Example  2.  fi)  P.  a  manufacturer  of 
photographic  equipment,  underwrites  a 
photography  exhibition  organized  by  M.  an 
art  museum  described  in  section  501(c)(3).  In 
return  for  a  payment  of  SIOO.OOO.  M  agrees 
that  the  exhibition  catalog  sold  by  M  in 
connection  with  the  exhibit  will  advertise  P's 
product.  The  exhibition  catalog  will  also 
include  educational  material,  such  as  copies 
of  photographs  included  in  the  exhibition, 
interviews  with  photographers,  and  an  essay 
by  the  curator  of  M's  department  of 
photography.  For  purposes  of  this  example, 
assume  that  none  of  the  $100,000  is  a 
qualified  sponsorship  payment  within  the 
meaning  of  section  513(il  and  ^  1.513-4,  that 
M's  advertising  activity  is  regularly  carried 
on,  and  that  the  entire  amount  of  the 
payment  is  unrelated  business  taxable 
income  to  M.  Expenses  directly  connected 
with  generating  the  unrelated  business 
taxable  income  (i.e.,  direct  advertising  costs) 
total  S25.000  Expenses  directly  connected 
with  the  preparation  and  publication  of  the 
exhibition  catalog  (other  than  direct 
advertising  costs)  total  $110,000.  M  receives 
$60,000  of  gross  revenue  from  sales  of  the 
exhibition  catalog.  Expenses  directly 
connected  with  the  conduct  of  the  exhibition 
total  $500,000 

(ii)  The  computation  of  unrelated  business 
taxable  income  is  as  follows: 
tA)  Unrelated  trade  or 
business  (sale  of  adver- 
tising). 

Income   SIOO.OOO      

Directly-connected 
expenses  (2S.000)     

Subtotal" 75,000        $75,000 

(B)  Exempt  function  (pub- 
lication of  exhibition 
catalog): 
Income  (from  catalog 

sales) 60.000 

Directly-connected 
expenses  (110,000)     

Net  exempt  func- 
tion income  (loss)  (50.000)        (50.000) 

Unrelated  business 
taxable  income  25.000 

(iii)  Expenses  related  to  publication  of  the 
exhibition  catalog  exceed  revenues  by 
$50,000  Because  the  unrelated  business 
activity  (the  sale  of  advertising)  exploits  an 
exempt  activity  (the  publication  of  the 
exhibition  catalog),  and  because  the 
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publication  of  editorial  material  is  an  activity 
normally  conducted  by  taxable  entities  that 
sell  advertising,  the  net  loss  from  the  exempt 
publication  activity  is  allowed  as  a  deduction 
from  unrelated  business  income  under 
paragraph  (d)(2)  of  this  section.  In  contrast, 
the  presentation  of  an  exhibition  is  not  an 
activity  normally  conducted  by  taxable 
entities  engaged  in  advertising  and 
publication  activity  for  purposes  of 
paragraph  (d)(2)  of  this  section. 
Consequently,  the  $500,000  cost  of 
presenting  the  exhibition  is  not  directly 
connected  with  the  conduct  of  the  unrelated 
advertising  activity  and  does  not  have  a 
proximate  and  primary  relationship  to  that 
activity.  Accordingly,  M  has  unrelated 
business  taxable  income  of  $25,000. 
•         *         *         *         * 

Par.  5.  Section  1.513-4  is  added  to 
read  as  follows: 

§  1.513-4    C«rtain  sponsorship  not 
unrelated  trade  or  business. 

(a)  In  general.  Under  section  513(i). 
the  receipt  of  qualified  sponsorship 
payments  by  an  exempt  organization 
which  is  subject  to  the  tax  imposed  by 
section  511  does  not  constitute  receipt 
of  income  from  an  unrelated  trade  or 
business. 

(b)  Exception.  The  provisions  of  this 
section  do  not  apply  with  respect  to 
payments  made  in  coimection  with 
qualified  convention  and  trade  show 
activities.  For  rules  governing  qualified 
convention  and  trade  show  activity,  see 
§  1.513-3.  The  provisions  of  this  section 
also  do  not  apply  to  income  derived 
from  the  sale  of  advertising  or 
acknowledgments  in  exempt 
organization  periodicals.  For  this 
purpose,  the  term  periodical  means 
regularly  scheduled  and  printed 
material  published  by  or  on  behalf  of 
the  exempt  organization  that  is  not 
related  to  and  primarily  distributed  in 
connection  with  a  specific  event 
conducted  by  the  exempt  organization. 
For  this  purpose,  printed  material 
includes  material  that  is  published 
electronically.  For  rules  governing  the 
sale  of  advertising  in  exempt 
organization  periodicals,  see  §  1.512(a)- 

1(f). 

(c)  Qualified  sponsorship  payment — 
(1)  Definition.  The  term  qualified 
sponsorship  payment  means  any 
payment  by  any  person  engaged  in  a 
trade  or  business  with  respect  to  which 
there  is  no  arrangement  or  expectation 
that  the  person  will  receive  any 
substantial  return  benefit.  In 
determining  whether  a  payment  is  a 
qualified  sponsorship  payment,  it  is 
irrelevant  whether  the  sponsored 
activity  is  related  or  unrelated  to  the 
recipient  organization's  exempt 
purpose.  It  is  also  irrelevant  whether  the 
sponsored  activity  is  temporar\'  or 


permanent.  For  purposes  of  this  section, 
payment  means  the  payment  of  money, 
transfer  of  property,  or  performance  of 
services. 

(2)  Substantial  return  benefit — (i)  In 
general.  For  purposes  of  this  section,  a 
substantial  return  benefit  means  any 
benefit  other  than  a  use  or 
acknowledgment  described  in  paragraph 
(c)(2)(iv)  of  this  section,  or  disregarded 
benefits  described  in  paragraph  (c)(2)(ii) 
of  this  section. 

(ii)  Certain  benefits  disregarded.  For 
purposes  of  paragraph  (c)(2)(i)  of  this 
section,  benefits  are  disregarded  if  the 
aggregate  fair  market  value  of  all  the 
benefits  provided  to  the  payor  or 
persons  designated  by  the  payor  in 
connection  with  the  payment  during  the 
organization's  taxable  year  is  not  more 
than  2%  of  the  amount  of  the  payment. 
If  the  aggregate  fair  market  value  of  the 
benefits  exceeds  2%  of  the  amount  of 
the  payment,  then  (except  "as  provided 
in  paragraph  (c)(2)(iv)  of  this  section) 
the  entire  fair  market  value  of  such 
benefits,  not  merely  the  excess  amount, 
is  a  substantial  return  benefit.  Fair 
market  value  is  determined  as  provided 
in  paragraph  (d)(1)  of  this  section. 

(lii)  Benefits  defined.  For  purposes  of 
this  section,  benefits  provided  to  the 
payor  or  persons  designated  by  the 
pavor  may  include: 

(A)  Advertising  as  defined  in 
paragraph  (c)(2)(v)  of  this  section. 

(B)  Exclusive  provider  arrangements 
as  defined  in  paragraph  (c)(2)(vi)(B)  of 
this  section. 

(C)  Goods,  facilities,  services  or  other 
privileges. 

(D)  Exclusive  or  nonexclusive  rights 
to  use  an  intangible  asset  (e.g., 
trademark,  patent,  logo,  or  designation) 
of  the  exempt  organization. 

(iv)  Use  or  acknowledgment.  For 
purposes  of  this  section,  a  substantial 
return  benefit  does  not  include  the  use 
or  acknowledgment  of  the  name  or  logo 
(or  product  lines)  of  the  payor's  trade  or 
business  in  connection  with  the 
activities  of  the  exempt  organization. 
Use  or  acknowledgment  does  not 
include  advertising  as  described  in 
paragraph  (c){2)(v)  of  this  section,  but 
may  include  the  following:  exclusive 
sponsorship  arrangements;  logos  and 
slogans  that  do  not  contain  qualitative 
or  comparative  descriptions  of  the 
pavor's  products,  services,  facilities  or 
company;  a  list  of  the  payor's  locations, 
telephone  numbers,  or  Internet  address; 
value-neutral  descriptions,  including 
displays  or  visual  depictions,  of  the 
payor's  product-line  or  services;  and  the 
payors  brand  or  trade  names  and 
product  or  service  listings.  Logos  or 
slogans  that  are  an  established  part  of  a 
payor's  identity  are  not  considered  to 


contain  qualitative  or  comparative 
descriptions.  Mere  display  or 
distribution,  whether  for  free  or 
remuneration,  of  a  payor's  product  by 
the  payor  or  the  exempt  organization  to 
the  general  public  at  the  sponsored 
activity  is  not  considered  an 
inducement  to  pvirchase,  sell  or  use  the 
payor's  product  for  purposes  of  this 
section  and,  thus,  will  not  affect  the 
determination  of  whether  a  payment  is 
a  qualified  sponsorship  payment. 

(v)  Advettising.  For  purposes  of  this 
section,  the  term  advertising  means  any 
message  or  other  programming  material 
which  is  broadcast  or  otherwise 
transmitted,  published,  displayed  or 
distributed,  and  which  promotes  or 
markets  any  trade  or  business,  or  any 
service,  facility  or  product.  Advertising 
includes  messages  conteiining 
qualitative  or  comparative  language, 
price  information  or  other  indications  of 
savings  or  value,  an  endorsement,  or  an 
inducement  to  purchase,  sell,  or  use  any 
company,  service,  facility  or  product.  A 
single  message  that  contains  both 
advertising  and  an  acknowledgment  is 
advertising.  This  section  does  not  apply 
to  activities  conducted  by  a  payor  on  its 
own.  For  example,  if  a  payor  purchases 
broadcast  time  from  a  television  station 
to  advertise  its  product  during 
commercial  breaks  in  a  sponsored 
program,  the  exempt  organization's  . 
activities  are  not  thereby  converted  to 
advertising. 

(vi)  Exclusivity  arrangements — (A) 
Exclusive  sponsor.  An  arrangement  that 
acknowledges  the  payor  as  the  exclusive 
sponsor  of  an  exempt  organization's 
activity,  or  the  exclusive  sponsor 
representing  a  particular  trade,  business 
or  industry,  generally  does  not,  by  itself, 
result  in  a  substantial  return  benefit.  For 
example,  if  in  exchange  for  a  payment, 
an  organization  annoimces  that  its  event 
is  sponsored  exclusively  by  the  payor 
(and  does  not  provide  any  advertising  or 
other  substantial  retvun  benefit  to  the 
payor),  the  payor  has  not  received  a 
substantial  return  benefit. 

(B)  Exclusive  provider.  An 
arrangement  that  limits  the  sale, 
distribution,  availability,  or  use  of 
competing  products,  services,  or 
facilities  in  connection  with  an  exempt 
organization's  activity  generally  results 
in  a  substantial  retiun  benefit.  For 
example,  if  in  exchange  for  a  payment, 
the  exempt  organization  agrees  to  allow 
only  the  payor's  products  to  be  sold  in 
connection  with  an  activity,  the  payor 
has  received  a  substantial  return  benefit. 

(d)  Allocation  of  payment— [1)  In 
general.  If  there  is  an  arrangement  or 
expectation  that  the  payor  will  receive 
a  substantial  return  benefit  with  respect 
to  any  payment,  then  only  the  portion, 
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if  any,  of  the  payment  that  exceeds  the 
fair  market  value  of  the  substantial 
return  benefit  is  a  qualified  sponsorship 
payment.  However,  if  the  exempt 
organization  does  not  establish  that  the 
payment  exceeds  the  fair  market  value 
of  any  substantial  return  benefit,  then 
no  portion  of  the  payment  constitutes  a 
qualified  sponsorship  payment. 

(i)  Treatment  of  payments  other  than 
qualified  sponsorship  payments.  The 
unrelated  business  income  tax  (UBIT) 
treatment  of  any  payment  (or  portion 
thereof)  that  is  not  a  qualified 
sponsorship  payment  is  determined  by 
application  of  sections  512,  513  and 
514.  For  example,  payments  related  to 
an  exempt  organization's  providing 
facilities,  services,  or  other  privileges  to 
the  payor  or  persons  designated  by  the 
payor,  advertising,  exclusive  provider 
arrangements  described  in  paragraph 
(c){2Kvi)(B)  of  this  section,  a  license  to 
use  intangible  assets  of  the  exempt 
organization,  or  other  substantial  return 
benefits,  are  evaluated  separately  in 
determining  whether  the  exempt 
organization  realizes  unrelated  business 
taxable  income. 

(ii)  Fair  market  value.  The  fair  market 
value  of  any  substantial  return  benefit 
provided  as  part  of  a  sponsorship 
arrangement  is  the  price  at  which  the 
benefit  would  be  provided  between  a 
willing  recipient  and  a  willing  provider 
of  the  benefit,  neither  being  under  any 
compulsion  to  enter  into  the 
arrangement  and  both  having  reasonable 
knowledge  of  relevant  facts,  and 
without  regard  to  any  other  aspect  of  the 
sponsorship  arrangement. 

(iii)  Valuation  date.  In  general,  the 
fair  market  value  of  the  substantial 
return  benefit  is  determined  when  the 
benefit  is  provided.  However,  if  the 
parties  enter  into  a  binding,  written 
sponsorship  contract,  the  fair  market 
value  of  any  substemtial  retiun  benefit 
provided  pursuant  to  that  contract  is 
determined  on  the  date  the  parties  enter 
into  the  sponsorship  contract.  If  the 
parties  make  a  material  change  to  a 
sponsorship  contract,  it  is  treated  as  a 
new  sponsorship  contract  as  of  the  date 
the  material  change  is  effective.  A 
material  change  includes  an  extension 
or  renewal  of  the  contract,  or  a  more 
than  incidental  change  to  any  amount 
payable  (or  other  consideration) 
pursuant  to  the  contract. 

(iv)  Examples.  The  following 
examples  illustrate  the  provisions  of 
this  section: 

Example  1.  On  June  30,  2001,  a  national 
corporation  and  Z,  a  charitable  organization, 
enter  into  a  five-year  binding,  written 
contract  effective  for  years  2002  through 
2007.  The  contract  provides  that  the 
corporation  will  make  an  annual  paynient  of 


$5,000  to  Z.  and  in  return  the  corporation 
will  receive  no  benefit  other  than  advertising. 
On  June  30.  2001.  the  fair  market  value  of  the 
advertising  to  be  provided  to  the  corporation 
in  each  year  of  the  agreement  is  $75.  which 
is  less  than  the  disregarded  benefit  amount 
provided  for  in  paragraph  (c)(2)(ii)  of  this 
section  (2%  of  $5,000  is  $100)  In  2002, 
pursuant  to  the  sponsorship  contract,  the 
corporation  makes  a  payment  to  Z  of  $5,000. 
and  receives  the  specified  benefit 
(advertising).  As  of  January  1.  2002,  the  fair 
market  value  of  the  advertising  to  be 
provided  by  Z  each  year  has  increased  to 
$110.  However,  for  purposes  of  this  section, 
the  fair  market  value  of  the  advertising 
benefit  is  determined  on  June  30.  2001.  the 
date  the  parties  entered  into  the  sponsorship 
contract.  Therefore,  the  entire  $5,000 
payment  received  in  2002  is  a  qualified 
sponsorship  payment. 

Example  2.  The  facts  are  the  same  as 
Example  1.  except  that  the  contract  provides 
for  an  initial  payment  by  the  corporation  to 
Z  of  $5,000  in  2002,  followed  by  annual 
payments  of  $1,000  during  each  of  years 
2003-2007.  In  2003,  pursuant  to  the 
sponsorship  contract,  the  corporation  makes 
a  payment  to  Z  of  $1,000.  and  receives  the 
specified  advertising  benefit.  In  2003.  the  fair 
market  value  of  the  benefit  provided  ($75.  as 
determined  on  June  30.  2001)  exceeds  2%  of 
the  total  payment  received  (2%  of  $1,000  is 
$20).  Therefore,  only  $925  of  the  $1,000 
payment  received  in  2003  is  a  qualified 
sponsorship  payment. 

(2)  Anti-abuse  provision.  To  the 
extent  necessary  to  prevent  avoidance  of 
the  rule  stated  in  paragraphs  (d)(1)  and 
(c)(2)  of  this  section,  where  the  exempt 
organization  fails  to  make  a  reasonable 
and  good  faith  valuation  of  any 
substantial  return  benefit,  the 
Commissioner  (or  the  Commissioner's 
delegate)  may  determine  the  portion  of 
a  payment  allocable  to  such  substantial 
return  benefit  and  may  treat  two  or  more 
related  pajmaents  as  a  single  payment. 

(e)  Special  rules — (1)  Written 
agreements.  The  existence  of  a  written 
sponsorship  agreement  does  not,  in 
itself,  cause  a  payment  to  fail  to  be  a 
qualified  sponsorship  payment.  The 
terms  of  the  agreement,  not  its  existence 
or  degree  of  detail,  are  relevant  to  the 
determination  of  whether  a  payment  is 
a  qualified  sponsorship  payment. 
Similarly,  the  terms  of  the  agreement 
and  not  the  title  or  responsibilities  of 
the  individuals  negotiating  the 
agreement  determine  whether  a 
payment  (or  any  portion  thereof)  made 
pursuant  to  the  agreement  is  a  qualified 
sponsorship  payment. 

(2)  Contingent  payments.  The  term 
qualified  sponsorship  payment  does  not 
include  any  payment  the  amount  of 
which  is  contingent,  by  contract  or 
otherwise,  upon  the  level  of  attendance 
at  one  or  more  events,  broadcast  ratings, 
or  other  factors  indicating  the  degree  of 
public  exposure  to  the  sponsored 


activity.  The  fact  that  a  payment  is 
contingent  upon  sponsored  events  or 
activities  actually  being  conducted  does 
not,  by  itself,  cause  the  pav-ment  to  fail 
to  be  a  qualified  sponsorship  payment. 

(3)  Determining  public  support 
Qualified  sponsorship  payments  in  the 
form  of  money  or  property  (but  not 
services)  are  treated  as  contributions 
received  by  the  exempt  organization  for 
purposes  of  determining  public  support 
to  the  organization  under  section 
170(b)(l)(A)(vi)  or  509(a)(2).  See 
§§  1.509{a)-3(f](l)  and  1.170A-9(e)(6)(i). 
The  fact  that  a  payment  is  a  qualified 
sponsorship  payment  that  is  treated  as 
a  contribution  to  the  payee  organization 
does  not  determine  whether  the 
payment  is  deductible  by  the  payor 
under  section  162  or  170. 

(fl  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples.  The  tax  treatment  of  any 
payment  (or  portion  of  a  payment)  that 
does  not  constitute  a  qualified 
sponsorship  payment  is  governed  by 
general  UBIT  principles.  In  these 
examples,  the  recipients  of  the 
payments  at  issue  are  section  501(c) 
organizations.  The  expectations  or 
arrangements  of  the  parties  are  those 
specifically  indicated  in  the  example. 
The  examples  are  as  follows: 

Example  I  M.  a  local  charity,  organizes  a 
marathon  and  walkathon  at  which  it  serves 
to  participants  drinks  and  other  refreshments 
provided  free  of  charge  by  a  national 
corporation  The  corporation  also  gives  M 
prizes  to  be  awarded  to  winners  of  the  event. 
M  recognizes  the  assistance  of  the 
corporation  bv  listing  the  corporation's  name 
in  promotional  filers,  in  newspaper 
advertisements  of  the  event  and  on  T-shirts 
worn  by  participants.  M  changes  the  name  of 
its  event  to  include  the  name  of  the 
corporation.  Ms  activities  constitute 
acknowledgment  of  the  sponsorship.  The 
drinks,  refreshments  and  prizes  provided  by 
the  corporation  are  a  qualified  sponsorship 
payment,  which  is  not  inruDme  from  an 
unrelated  trade  or  business. 

Example  2.  N.  an  art  museum,  organizes  an 
exhibition  and  receives  a  large  payment  from 
a  corporation  to  help  fund  the  exhibition  N 
recognizes  the  corporation's  support  by  using 
the  corporate  name  and  established  logo  in 
materials  publicizing  the  exhibition,  which 
include  banners,  posters,  brochures  and 
public  service  announcements.  N  also  hosts 
a  dinner  for  the  corporation's  executives.  The 
fair  market  value  of  the  dinner  exceeds  2% 
of  the  total  payment.  N's  use  of  the  corporate 
name  and  logo  in  connection  with  the 
exhibition  constitutes  acknowledgment  of  the 
sponsorship.  However,  because  the  fair 
market  value  of  the  dinner  exceeds  2%  of  the 
total  payment,  the  dinner  is  a  substantial 
return  benefit.  Only  that  portion  of  the 
payment,  if  any,  that  N  can  demonstrate 
exceeds  the  fair  market  value  of  the  dinner 
is  a  qualified  sponsorship  payment 

Example  3  O  coordinates  sports 
tournaments  for  local  charities.  An  auto 
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manufacturer  agrees  to  underwrite  the 
expenses  of  the  tournaments.  O  recognizes 
the  auto  manufacturer  by  including  the 
manufacturer's  name  and  established  logo  in 
the  title  of  each  tournament  as  well  as  on 
signs,  scoreboards  and  other  printed  material. 
The  auto  manufacturer  receives 
complimentary  admission  passes  and  pro-am 
playing  spots  for  each  tournament  that  have 
a  combined  fair  market  value  in  excess  of  2% 
of  the  total  payment,  .additionally,  O 
displays  the  latest  models  of  the 
manufacturer's  premier  luxury  cars  at  each 
tournament.  O's  use  of  the  manufacturer's 
name  and  logo  and  display  of  cars  in  the 
tournament  area  constitute  acknowledgment 
of  the  sponsorship.  However,  the  admission 
passes  and  pro-am  playing  spots  are  a 
substantial  return  benefit.  Only  that  portion 
of  the  payment,  if  any.  that  O  can 
demonstrate  exceeds  the  fair  market  value  of 
the  admission  passes  and  pro-am  playing 
spots  is  a  qualified  sponsorship  payment. 

Example  4.  P  conducts  an  annual  college 
football  bowl  game.  P  sells  to  commercial 
broadcasters  the  right  to  broadcast  the  bowl 
game  on  television  and  radio.  A  major 
corporation  agrees  to  be  the  exclusive 
sponsor  of  the  bowl  game.  The  detailed 
contract  between  P  and  the  corporation 
provides  that  in  exchange  for  a  $1,000,000 
payment,  the  name  of  the  bowl  game  will 
include  the  name  of  the  corporation.  In 
addition,  the  contract  provides  that  the 
corporation's  name  and  established  logo  will 
appear  on  player's  helmets  and  uniforms,  on 
the  scoreboard  and  stadium  signs,  on  the 
playing  field,  on  cups  used  to  serve  drinks 
at  the  game,  and  on  all  related  printed 
material  distributed  in  connection  with  the 
game.  P  also  agrees  to  give  the  corporation  a 
block  of  game  passes  for  its  employees  and 
to  provide  advertising  in  the  bowl  game 
program  book.  The  fair  market  value  of  the 
passes  is  $6,000.  and  the  fair  market  value  of 
the  program  advertising  is  $10,000  The 
agreement  is  contingent  upon  the  game  being 
broadcast  on  television  and  radio,  but  the 
amount  of  the  payment  is  not  contingent 
upon  the  number  of  people  attending  the 
game  or  the  television  ratings.  The  contract 
provides  that  television  cameras  will  focus 
on  the  corporation's  name  and  logo  on  the 
field  at  certain  intervals  during  the  game.  P's 
use  of  the  corporation's  name  and  logo  in 
connection  with  the  bowl  game  constitutes 
acknowledgment  of  the  sponsorship.  The 
exclusive  sponsorship  arrangement  is  not  a 
substantial  return  benefit.  Because  the  fair 
market  value  of  the  game  passes  and  program 
advertising  ($16,000)  does  not  exceed  2%  of 
the  total  payment  (2%  of  $1,000,000  is 
$20,000),  these  benefits  are  disregarded  and 
the  entire  payment  is  a  qualified  sponsorship 
payment,  which  is  not  income  from  an 
unrelated  trade  or  business. 

Example  5.  Q  organizes  an  amateur  sports 
team.  A  major  pizza  chain  gives  uniforms  to 
players  on  Q's  team,  and  also  pays  some  of 
the  team's  operational  expenses.  The 
uniforms  bear  the  name  and  established  logo 
of  the  pizza  chain.  During  the  final 
tournament  series,  Q  distributes  free  of 
charge  souvenir  flags  bearing  Q's  name  to 
employees  of  the  pizza  chain  who  come  out 
to  support  the  team.  The  flags  are  valued  at 


less  than  2%  of  the  combined  fair  market 
value  of  the  uniforms  and  operational 
expenses  paid.  Q's  use  of  the  name  and  logo 
of  the  pizza  chain  in  connection  with  the 
tournament  constitutes  acknowledgment  of 
the  sponsorship.  Because  the  fair  market 
value  of  the  flags  does  not  exceed  2%  of  the 
total  pavment.  the  entire  amount  of  the 
funding  and  supplied  uniforms  are  a 
qualified  sponsorship  payment,  which  is  not 
income  from  an  unrelated  trade  or  business. 

Example  6.  R  is  a  liberal  arts  college.  A  soft 
drink  manufacturer  enters  into  a  binding, 
written  contract  with  R  that  provides  for  a 
large  payment  to  be  made  to  the  college's 
English  department  in  exchange  for  R 
agreeing  to  name  a  writing  competition  after 
the  soft  drink  manufacturer.  The  contract 
also  provides  that  R  will  allow  the  soft  drink 
manufacturer  to  be  the  exclusive  provider  of 
all  soft  drink  sales  on  campus.  The  fair 
market  value  of  the  exclusive  provider 
component  of  the  contract  exceeds  2%  of  the 
total  payment.  R's  use  of  the  manufacturer's 
name  in  the  writing  competition  constitutes 
acknowledgment  of  the  sponsorship. 
However,  the  exclusive  provider  arrangement 
is  a  substantial  return  benefit.  Only  that 
portion  of  the  payment,  if  any.  that  R  can 
demonstrate  exceeds  the  fair  market  value  of 
the  exclusive  provider  arrangement  is  a 
qualified  sponsorship  payment. 

Example  7.  S  is  a  noncommercial  broadcast 
station  that  airs  a  program  funded  by  a  local 
music  store.  In  exchange  for  the  funding,  S 
broadcasts  the  following  message:  "This 
program  has  been  brought  to  you  by  the 
Music  Shop,  located  at  123  Main  Street.  For 
your  music  needs,  give  them  a  call  today  at 
5.'>.5-1234.  This  station  is  proud  to  have  the 
Music  Shop  as  a  sponsor."  Because  this 
single  broadcast  message  contains  both 
advertising  and  an  acknowledgment,  the 
entire  message  is  advertising.  The  fair  market 
value  of  the  advertising  exceeds  2%  of  the 
total  payment.  Thus,  the  advertising  is  a 
substantial  return  benefit.  Unless  S 
establishes  that  the  amount  of  the  payment 
exceeds  the  fair  market  value  of  the 
advertising,  none  of  the  payment  is  a 
qualified  sponsorship  payment. 

Example  8.  T,  a  symphony  orchestra, 
performs  a  series  of  concerts.  A  program 
guide  that  contains  notes  on  guest  conductors 
and  other  information  concerning  the 
evening's  program  is  distributed  by  T  at  each 
concert.  The  Music  Shop  makes  a  $1,000 
payment  to  T  in  support  of  the  concert  series. 
As  a  supporter  of  the  event,  the  Music  Shop 
receives  complimentary  concert  tickets  with 
a  fair  market  value  of  $85,  and  is  recognized 
in  the  program  guide  and  on  a  poster  in  the 
lobby  of  the  concert  hall.  The  lobby  poster 
states  that.  "The  T  concert  is  sponsored  by 
the  Music  Shop,  located  at  123  Main  Street, 
telephone  number  555-1234."  The  program 
guide  contains  the  same  information  and  also 
states,  "Visit  the  Music  Shop  today  for  the 
finest  selection  of  music  CDs  and  cassette 
tapes."  The  fair  market  value  of  the 
advertisement  in  the  program  guide  is  $15. 
T's  use  of  thd  Music  Shop's  name,  address 
and  telephone  number  in  the  lobby  poster 
*  constitutes  acknowledgment  of  the 
sponsorship.  However,  the  combined  fair 
market  value  of  the  advertisement  in  the 


program  guide  and  complimentary  tickets  is 
$100  ($15  +  $85),  which  exceeds  2%  of  the 
total  payment  (2%  of  Si. 000  is  $20).  The  fair 
market  value  of  the  advertising  and 
complimentary  tickets,  therefore,  constitutes 
a  substantial  return  benefit  and  only  that 
portion  of  the  payment,  or  $900,  that  exceeds 
the  fair  market  value  of  the  substantial  return 
benefit  is  a  qualified  sponsorship  payment. 

Example  9.  U,  a  national  charity  dedicated 
to  promoting  health,  organizes  a  campaign  to 
inform  the  public  about  potential  cures  to 
fight  a  serious  disease.  ,^s  part  of  the 
campaign,  U  .sends  representatives  to 
community  health  fairs  around  the  country  to 
answer  questions  about  the  disease  and 
inform  the  public  about  recent  developments 
in  the  search  for  a  cure.  A  pharmaceutical 
company  makes  a  payment  to  U  to  fund  U's 
booth  at  a  health  fair.  U  places  a  sign  in  the 
booth  displaying  the  pharmaceutical 
company's  name  and  slogan,  "Better 
Research,  Better  Health."  which  is  an 
established  part  of  the  company's  identity.  In 
addition.  U  grants  the  pharmaceutical 
company  a  license  to  use  U's  logo  in 
marketing  its  products  to  health  care 
providers  around  the  country.  The  fair 
market  value  of  the  license  exceeds  2%  of  the 
total  payment  received  from  the  company. 
U's  display  of  the  pharmaceutical  company's 
name  and  slogan  constitutes 
acknowledgment  of  the  sponsorship. 
However,  the  license  granted  to  the 
pharmaceutical  company  to  use  U's  logo  is  a 
substantial  return  benefit.  Only  that  portion 
of  the  payment,  if  any,  that  U  can 
demonstrate  exceeds  the  fair  market  value  of 
the  license  granted  to  the  pharmaceutical 
company  is  a  qualified  sponsorship  payment. 

Example  JO.  V.  a  trade  association, 
publishes  a  monthly  scientific  magazine  for 
its  members  containing  information  about 
current  issues  and  developments  in  the  field. 
A  textbook  publisher  makes  a  large  payment 
to  V  to  have  its  name  displayed  on  the  inside 
cover  of  the  magazine  each  month.  Because 
the  monthly  magazine  is  a  periodical  within 
the  meaning  of  paragraph  (b)  of  this  section, 
the  section  513(i)  safe  harbor  does  not  apply. 
See§1.512(a)-l(f}. 

Example  JI.  W,  a  symphony  orchestra, 
maintains  a  Web  site  containing  pertinent 
information  and  its  performance  schedule. 
The  Music  Shop  makes  a  payment  to  W  to 
fund  a  concert  series,  and  W  posts  a  list  of 
its  sponsors  on  its  Web  site,  including  the 
Music  Shop's  name  and  Internet  address.  W's 
Web  site  does  not  promote  the  Music  Shop 
or  advertise  its  merchandise.  The  Music 
Shop's  Internet  address  appears  as  a 
hyperlink  from  W's  Web  site  to  the  Music 
Shop's  Web  site.  W's  posting  of  the  Music 
Shop's  name  and  Internet  address  on  its  Web 
site  constitutes  acknowledgment  of  the 
sponsorship.  The  entire  payment  is  a 
qualified  sponsorship  payment,  which  is  not 
income  from  an  unrelated  trade  or  business. 

Example  12.  X.  a  health-based  charity, 
sponsors  a  year-long  initiative  to  educate  the 
public  about  a  particular  medical  condition. 
A  large  pharmaceutical  compamy 
manufactures  a  drug  that  is  used  in  treating 
the  medical  condition,  and  provides  funding 
for  the  initiative  that  helps  X  produce 
educational  materials  for  distribution  and 
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post  information  on  X's  Web  site.  X's  Web 
site  contains  a  hyperlink  to  the 
pharmaceutical  company's  Web  site.  On  the 
pharmaceutical  company's  Web  site,  the 
statement  appears.  "X  endorses  the  use  of  our 
drug,  and  suggests  that  you  ask  your  doctor 
for  a  prescription  if  you  have  this  medical 
condition."  X  reviewed  the  endorsement 
before  it  was  posted  on  the  pharmaceutical 
company's  Web  site  and  gave  permission  for 
the  endorsement  to  appear.  The  endorsement 
is  advertising.  The  fair  market  value  of  the 
advertising  exceeds  2%  of  the  total  payment 
received  from  the  pharmaceutical  company. 
Therefore,  only  the  portion  of  the  payment, 
if  any.  that  X  can  demonstrate  exceeds  the 
fair  market  value  of  the  advertising  on  the 
pharmaceutical  company's  Web  site  is  a 
qualified  sponsorship  payment. 

Approved:  .^pril  12,  2002. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinberger. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-99,30  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD1 3-02-003] 
RIN2115-AE47 

Drawbridge  Operations  Regulations; 
Lake  Washington  Ship  Canal,  WA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander.  Thirteenth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Montlake  Drawrbridge  across  the 
Lake  Washington  Ship  Canal,  mile  5.2, 
at  Seattle,  Washington.  During  the 
deviation  period,  vessel  operators  must 
give  five  hours  notice  when  requesting 
that  both  leaves  of  the  bascule  span  be 
opened  during  the  day  from  March  15 
to  May  14,  2002.  Single  leaf  openings 
will  be  available  as  provided  by  the 
current  operating  regulations.  This 
deviation  is  necessary  to  facilitate 
painting  the  bridge. 
EFFECTIVE  DATE:  This  deviation  is 
effective  from  6  a.m.  on  March  15  to  6 
p.m.  on  May  14,  2002. 
ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  notice  are 
available  for  inspection  and  copying  at 
Commander  (oan).  Thirteenth  Coast 
Guard  District,  915  Second  Avenue. 
Seattle,  Washington  98174-1067,  room 
3510  between  7:45  a.m.  and  4:15  p.m., 


Monday  through  Friday,  except  federal 
holidays.  The  Bridge  Section  of  the  Aids 
to  Navigation  and  Waterways 
Management  Branch  maintain  the 
docket  for  this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Austin  Pratt.  Chief,  Bridge  Section,  Aids 
to  Navigation  and  Waterways 
Management  Branch,  Telephone  (206) 
220-7282. 

SUPPLEMENTARY  INFORMATION:  The 

Montlake  Bridge  across  the  Lake 
Washington  Ship  Canal,  mile  5.2,  at 
Seattle,  Washington,  provides  48  feet  of 
vertical  clearance  above  mean  regulated 
lake  level  of  Lake  Washington  for  the 
central  100  feet  of  the  bascule  span. 
Navigation  on  the  waterway  includes 
tugs,  gravel  barges,  construction  barges, 
sailboats,  motor  yachts,  and  government 
vessels.  The  majority  of  the  vessels  can 
safely  pass  under  the  drawbridge  in  its 
closed  position  or  through  a  single-leaf 
opening.  Single-leaf  openings  are  not 
affected  by  this  temporary  deviation  and 
will  be  provided  according  to  the 
normal  operating  regulations.  A 
containment  system,  which  encloses  a 
portion  of  the  bridge  during 
sandblasting  and  painting,  impedes 
prompt  double-leaf  openings  of  the 
draw.  The  five-hour  notice  is  necessary 
to  enable  the  contractor  to  derig  and 
remove  equipment  and  personnel  from 
the  draw  before  opening.  This 
temporary  deviation  allows  the 
MonUake  Bridge  to  operate  only  one  leaf 
on  signal,  per  the  existing  regulations  at 
33  CFR  117.1051,  unless  five  hours 
notice  is  provided  for  double-leaf 
openings  between  the  hours  of  6  a.m. 
and  6  p.m.  March  15  to  May  14.  2002. 
May  4  excepted.  May  4th  has  been 
excepted  from  this  temporary'  deviation 
to  accommodate  the  Opening  Day  of 
Boating  Season. 

Dated:  April  12,  2002. 
R.  W.  Wicklund, 

Captain.  U.S.  Coast  Guard  Commander. 
Thirteenth  Coast  Guard  District.  Acting. 
[FR  Doc.  02-10178  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD07-02-032] 

Drawbridge  Operation  Regulations; 
Florida  East  Coast  Railroad  Bridge,  St. 
Johns  River,  Jacksonville,  Florida 

AGENCY:  Coast  Guard,  DOT. 


action:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander.  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Florida  East  Coast  Railroad  Bridge 
across  the  St.  Johns  River,  mile  24.9, 
Jacksonville.  Florida  This  deviation 
allows  the  bridge  to  remain  closed  to 
navigation  from  12:01  a.m.  on  April  22 
until  6  p.m.  on  April  26.  2002.  and  from 
12:01  a.m.  on  April  29  until  6  p.m.  on 
May  3.  2002,  for  emergency  repairs. 
DATES:  This  deviation  is  effective  from 
12:01  a.m.  on  April  22  until  6  p.m.  on 
May  3.  2002, 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  will  become  part  of  thi.s 
docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District.  909 
S.E.  1st  Avenue.  Miami.  FL  33131 
between  7:30  a.m.  and  4  p.m  .  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Barrv  Dragon.  Chief,  Operations  Section, 
Seventh  Coast  Guard  District.  Bridge 
Branch  at  (305) 415-6743 
SUPPLEMENTARY  INFORMATION:  The 
Florida  East  Coast  Railroad  Bridge 
across  the  St.  Johns  River.  Jacksonville, 
Florida,  is  a  single  leaf  bascule  bridge 
with  a  vertical  clearance  of  9  feet  above 
mean  high  water  (MHW)  measured  at 
the  fenders  in  the  closed  position  with 
a  horizontal  clearance  of  195  feet.  The 
current  operating  regulation  in  33  CFR 
117.325(c)  requires  that  the  bridge  be 
constantly  tended  and  have  a 
mechanical  override  capability  for  the 
automated  operation.  A  radiotelephone 
must  be  maintained  at  the  bridge  for  the 
safety  of  navigation.  The  draw  is 
normally  in  the  fully  open  position, 
displaying  flashing  green  lights  to 
indicate  that  vessels  may  pass.  When  a 
train  approaches,  large  signs  on  both  the 
upstream  and  downstream  sides  of  the 
bridge  flash  "Bridge  Coming  Down,"  the 
hghts  go  to  flashing  red.  and  siren 
signals  sound.  After  an  eight  minute 
delav,  the  draw  lowers  and  locks  if  there 
are  no  vessels  under  the  draw.  The  draw 
remains  down  for  a  period  of  eight 
minutes  or  while  the  approach  track 
circuit  is  occupied.  After  the  train  has 
cleared,  the  draw  opens  and  the  lights 
return  to  flashing  green. 

On  April  3,  2002.  the  drawbridge 
owner  requested  a  deviation  from  the 
current  operating  regulations  to  allow 
the  owner  or  operator  to  close  this 
bridge  to  vessel  traffic  for  emergency 
repairs.  On  April  8,  2002,  a  conference 
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call  was  held  between  FEC  officials  and 
interested  users  of  the  waterway  to 
determine  the  best  times  to  conduct 
these  emergency  repairs.  This  deviation 
is  the  result  of  this  coordinated  effort. 

Dated:  April  13.  2002. 
Greg  Shapley. 

Chief.  Bridge  Administration.  Seventh  Coast 

Guard  District. 

IFR  Doc.  02-10177  Filed  4-24-02;  8:45  ami 

BILLING  CODE  4910-1 5-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01 -02-038] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Long  Island,  New  York  Inland 
Waterway  From  East  Rockaway  Inlet  to 
Shinnecock  Canal,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  Atlantic 
Beach  Bridge,  at  mile  0.4,  across 
Reynolds  Channel  at  New  York.  This 
rule  allows  the  bridge  owner  to  open 
only  one  moveable  span  for  bridge 
openings,  7  a.m.  to  5  p.m.,  from  April 
22,  2002  through  October  31.  2002.  Two 
span  openings  will  be  granted,  provided 
a  two-hour  advance  notice  is  given, 
from  one-hour  before  high  tide  to  one- 
hour  after  predicted  high  tide.  This 
single  span  operation  is  necessary  to 
facilitate  bridge  painting  operations  at 
the  bridge. 

DATES:  This  temporary'  final  rule  is 
effective  from  April  22,  2002  through 
October  31.  2002. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  (CGDOl- 
02-038)  and  are  available  for  inspection 
or  copying  at  the  First  Coast  Guard 
District.  Bridge  Branch  Office,  408 
Atlantic  Avenue.  Boston. 
Massachusetts,  02110,  6:30  a.m.  to  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regiilatory  Information 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 


Administrative  Procedure  Act  (5  U.S.C. 
553)  for  not  publishing  a  NPRM  with 
comment  and  for  making  this  regulation 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  believes  notice  and 
comment  are  unnecessary  because  the 
mariners  that  normally  use  this 
waterway  attended  a  coordination 
meeting  and  agreed  to  the  single  span 
operation  of  the  bridge.  Making  this  rule 
effective  less  than  thirty  days  after 
publication  is  necessary,  since  any 
delav  encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  the  public  interest  because 
the  bridge  painting  must  commence 
April  through  October  when  the  air 
temperature  is  conducive  to  bridge 
painting  in  order  to  complete  this 
painting  project. 

Background 

The  Atlantic  Beach  Bridge  has  a 
vertical  clearance  of  25  feet  at  mean 
high  water,  and  30  feet  at  mean  low 
water  in  the  closed  position.  The 
existing  drawbridge  operating 
regulations  are  listed  at  33  CFR  117.799. 

The  bridge  owner.  Nassau  County 
Bridge  Authority,  requested  a  temporary 
regulation  to  facilitate  painting 
operations  at  the  bridge. 

The  Coast  Guard  and  the  bridge 
owner  held  a  meeting  with  the  mariners 
that  normally  use  this  waterway  to 
coordinate  this  bridge  painting  project 
and  minimize  the  impacts  on  the  marine 
transportation  system. 

The  single  span  operation  was 
determined  to  be  acceptable  to  the 
mariners  because  double  span  openings 
will  be  available  from  one-hour  before 
to  one-hour  after  the  predicted  high 
tide,  provided  a  two-hour  advance 
notice  is  given. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator^'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26.  1979).  This 
conclusion  is  based  on  the  fact  that  the 
single  span  operation  was  determined  to 
be  acceptable  by  the  mariners  that 
normally  use  this  waterway  since 
double  span  openings  will  be  made 
available  to  the  mariners  between  the 
time  period  from  one-hour  before  to 
one-hour  after  the  predicted  high  tide  at 
the  bridge. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  single  span  operation  was 
determined  to  be  acceptable  by  the 
mariners  since  double  spgui  openings 
will  be  made  available  to  the  mariners 
that  normally  use  this  waterway 
between  the  time  period  from  one-hour 
before  to  one-hour  after  the  predicted 
high  tide  at  the  bridge. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247.). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
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government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  envirorunent. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  the 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
imphcations  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  From  April  22,  2002  through 
October  31,  2002,  §  117.799  is 
temporarily  amended  by  suspending 
paragraph  (e)  and  adding  a  new 
paragraph  (j)  to  read  as  follows: 

§  1 1 7.799    Long  Island,  New  York  Inland 
Waterway  from  East  Rockaway  InM  to 
Shinnecock  Canal. 

»        *        •        *        • 

(j)  The  Atlantic  Beach  Bridge,  mile 
0.4,  across  Reynolds  Channel,  from 
April  22,  2002  through  October  31, 
2002,  shall  open  on  signal,  except  as 
follows: 

(1)  Only  one  moveable  bridge  span 
need  be  opened  for  the  passage  of  vessel 
traffic  between  7  a.m.  to  5  p.m.,  daily, 
except  as  provided  in  paragraph  (j)(3)  of 
this  section. 

(2)  From  4  p.m.  to  7  p.m.  on 
weekdays,  and  from  11  a.m.  to  9  p.m. 
on  weekends  and  holidays,  the  draw 
shall  open  on  signal  only  on  the  hour 
and  half-hoiu,  except  as  provided  in 
paragraph  ())(3)  of  this  section. 

(3)  From  one-hour  before  to  one-hour 
after  the  predicted  high  tide,  two 
moveable  spans  may  be  opened  for  the 
passage  of  vessel  traffic,  provided  at 
least  a  two-hour  advance  notice  is  given 
by  calling  the  niunber  posted  at  the 
bridge.  For  the  purposes  of  this  section, 
predicted  high  tide  occurs  10  minutes 
earlier  than  that  predicted  for  Sandy 
Hook,  as  given  in  the  tide  tables 
published  by  the  National  Oceanic  and 
Atmospheric  Adnunistration. 


Dated:  April  17,  2002 
G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 

First  Coast  Guard  District. 

[FR  Doc  02-10176  Filed  4-24-02:  845  am] 

BILUNG  CODE  ♦910-1^-*' 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Pari  165 

[COTP  Western  Alaska-02-0071 

RIN2115-AA97 

Socurtty  Zone;  Liquefied  Natural  Gas 
(LNG)  Tanker  Transits  and  Operations 
at  Phillips  Petroleum  LNG  Pier,  Cook 
Inlet,  AK 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  1000-yard  radius 
security  zones  in  the  navigable  waters 
around  liquefied  natural  gas  (LNG) 
tankers  while  they  are  moored  and 
loading  at  Phillips  Petroleum  LNG  Pier 
and  while  they  are  transiting  outbound 
and  inbound  through  the  waters  of  Cook 
Inlet,  Alaska  between  Phillips 
Petroleum  LNG  Pier  and  the  Homer 
Pilot  Station.  These  security  zones 
temporarily  close  all  navigable  waters 
within  a  1000-yard  radius  of  the  tankers. 
This  action  is  necessary  to  protect  the 
LNG  tankers,  Nikiski  marine  terminals, 
the  community  of  Nikiski  and  the 
maritime  community  against  sabotage  or 
subversive  acts. 

DATES:  This  temporary  final  rule  is 
effective  fitjm  12:01  a.m.  April  30,  2002, 
until  12:01  a.m.  July  6,  2002 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP 
Western  Alaska-02-007)  and  are 
available  for  inspection  or  copjing  at 
Coast  Guard  Marine  Safety  Office 
Anchorage,  Alaska  between  7; 30  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATON  CONTACT: 
Lieutenant  Mark  McManus,  USCG 
Marine  Safety  Detachment  Kenai,  at 
(907)  283-3292  or  Lieutenant 
Commander  Chris  Woodley.  USCG 
Marine  Safety  Office  Anchorage,  at  (907) 
271-6700. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Infbnnation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  we 
find  that  good  cause  exists  for  not 
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publishing  an  NPRM.  and  that  under  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Because  of  the  terrorist 
activities  on  September  11.  2001  and 
subsequent  heightened  security 
measures,  any  delay  in  the  effective  date 
of  this  rule  would  be  contrary  to  the 
public  interest,  as  immediate  action  is 
needed  to  protect  the  LNG  tankers, 
Nikiski  marine  terminals,  the 
community  of  Nikiski  and  the  maritime 
community  from  potential  sabotage  or 
'  subversive  acts  and  incidents  of  a 
similar  nature.  In  addition,  the  Coast 
Guard  will  make  public  notifications 
prior  to  an  LNG  transit  via  marine 
information  broadcasts  to  advise  the 
maritime  community  when  the  security 
zones  will  be  activated. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  in  New 
York  City  and  Washington,  D.C.  on 
September  11.  2001,  the  Coast  Guard  is 
establishing  security  zones  on  the 
navigable  waters  of  Cook  Inlet,  Alaska, 
to  protect  the  LNG  tankers,  Nikiski 
marine  terminals,  the  community  of 
Nikiski  and  the  maritime  community 
from  potential  sabotage  or  subversive 
acts  and  incidents  of  a  similar  nature. 
These  security  zones  prohibit  movement 
within  or  entry  into  the  specified  areas. 

This  rule  establishes  temporary  1000- 
yard  radius  security  zones  in  the 
navigable  waters  around  LNG  tankers 
while  moored  and  loading  at  Phillips 
Petroleum  LNG  Pier,  Nikiski,  Alaska 
and  during  their  outbound  and  inbound 
transits  through  Cook  Inlet,  Alaska 
between  Phillips  Petroleum  LNG  Pier 
and  the  Homer  Pilot  Station.  The 
security  zones  are  designed  to  permit 
the  safe  and  timely  loading  and  transit 
of  the  tankers.  The  seciu'ity  zones'  1000- 
yard  standoff  distance  also  aids  the 
safety  of  these  LNG  tankers  by 
minimizing  potential  waterborne  threats 
to  the  operation.  The  limited  size  of  the 
zones  are  designed  to  minimize  impact 
on  other  mariners  transiting  through  the 
area  while  ensuring  public  safety  by 
preventing  interference  with  the  safe 
and  seciue  loading  and  transit  of  the 
tankers. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12886,  Regulatory- 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  urmecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zones  and 
that  vessels  may  still  transit  through  the 
waters  of  Cook  Inlet.  Vessels  submitting 
a  96-hour  Advanced  Notice  of  Arrival 
and  receiving  prior  approval  of  the 
Captain  of  the  Port.  Western  Alaska,  can 
dock  at  other  Nikiski  marine  terminals 
while  the  security  zone  is  in  effect. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  the  Phillips  Petroleum 
LNG  Pier  during  the  time  these  zones 
are  activated. 

These  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Marine  traffic 
will  still  be  able  to  transit  through  Cook 
Inlet  during  the  zones'  activation. 
Additionally,  vessels  with  prior 
approval  from  the  Captain  of  the  Port, 
Western  Alaska  and  those  vessels 
scheduled  to  dock  at  one  of  the  Nikiski 
marine  terminals  who  have  submitted  a 
Notice  of  Arrival  will  not  be  precluded 
from  mooring  at  or  getting  vmderway 
from  other  Nikiski  marine  terminals  in 
the  vicinity  of  the  zone. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroiunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goveriunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  34(g].  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34[g)  as  it  establishes  a 
security  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T17-010  to 
read  as  follows: 

§  1 65.T1 7-01 0    Security  Zone:  Liquefied 
Natural  Gas  (LNG)  Tanker  Transits  and 
Operations  at  Phillips  Petroleum  LNG  Pier, 
Cook  Inlet,  Alaska. 

(a)  Location.  The  following  areas  are 
security  zones:  All  navigable  waters 
within  a  1000-yard  radius  of  liquefied 
natural  gas  (LNG)  tankers  while  moored 
at  Phillips  Petroleum  LNG  Pier, 
60°40'43"N  and  151°24'10''W  and  all 
navigable  waters  within  a  1000-yard 
radius  of  the  tankers  during  their 
outbound  and  inbound  transits  through 
Cook  Inlet,  Alaska  between  Homer  Pilot 
Station  at  59°34'86"N  and  15°25'74''W 
and  Phillips  Petroleum  LNG  Pier. 

(b)  Effective  period.  This  section  is 
effective  from  12:01  a.m.  April  30.  2002. 
until  12:01  a.m.  July  6,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  representative  or  the 


designated  on-scene  patrol  personnel. 
These  personnel  are  comprised  of 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  .^pril  16.  2002. 
W.}.  Hutmacher. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Western  Alaska. 

[FR  Doc.  02-10179  Filed  4-24-02;  8:45  am) 

BILUNG  CODE  4910-1&-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Kennebec  River,  Maine 

agency:  United  States  Army  Corps  of 
Engineers,  DoD. 
ACTION:  Final  rule. 

summary:  The  U.S.  Army  Corps  of 
Engineers  is  amending  its  regulations  to 
establish  a  restricted  area  in  waters 
adjacent  to  the  Bath  Iron  Works 
Shipyard  in  Bath,  Maine.  This 
amendment  will  close  off  an  open  area 
all  along  the  shipyard's  piers  down  the 
west  bank  of  the  Kennebec  River  from 
the  railroad  bridge  to  the  south  end  of 
the  shipyard.  The  regulations  are 
necessary*  to  safeguard  Navy  vessels  and 
United  States  Government  facilities 
from  sabotage  and  other  subversive  acts. 
accidents,  or  incidents  of  similar  nature. 
These  regulations  are  also  necessary  to 
protect  the  public  from  potentially 
hazardous  conditions  which  may  exist 
as  a  result  of  Navy  use  of  the  area. 
EFFECTIVE  DATE:  May  28.  2002. 
addresses:  U.S.  Army  Corps  of 
Engineers.  ATTN:  CECW-OR.  441  G 
Street.  NW,  Washington,  DC  20314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Frank  Torbett,  Headquarters  Regulatory 
Branch.  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Richard  Roach.  Corps  of 
Engineers,  New  England  District. 
Regulator>-  Division,  at  (978)  318-8211 
or  (800)  343-4789. 
SUPPLEMENTARY  INFORMATION: 

Pursuant  to  its  authorities  in  Section 
7  of  the  Rivers  and  Harbors  Act  of  1917 
(40  Stat.  266;  33  U.S.C.  1)  and  Chapter 
XIX,  of  the  Army  Appropriations  Act  of 
1919  (40  Stat.  892;  33  U.S.C.  3)  the 
Corps  is  amending  the  restricted  area 
regulations  in  33  CFR  Part  334  by 


adding  Section  334.45  to  establish  a 
restricted  area  in  waters  adjacent  to  the 
Bath  Iron  Works  Shipyard  at  Bath. 
Maine. 

Procedural  Requirements 

a.  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
militan.'  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulator*-  Flexibility  Act  (Pub.  L  96- 
354)  which  requires  the  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (i.e  .  small 
businesses  and  small  governments).  The 
Corps  expects  that  the  economic  impact 
of  this  restricted  area  would  have 
practically  no  impact  on  the  public,  no 
anticipated  navigational  hazard  or 
interference  with  existing  waterway 
traffic  and  accordingly,  certifies  that  this 
proposal  will  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

The  New  England  District  has 
prepared  an  Environmental  Assessment 
(EA)  for  this  action.  We  have  concluded, 
based  on  the  minor  nature  of  the 
proposed  additional  restricted  area 
regulations,  that  this  action  will  not 
have  a  significant  impact  to  the  quality 
of  the  human  environment,  and 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  not  required  The  EA 
mav  be  reviewed  at  the  New  England 
District  office  listed  at  the  end  of  FOR 
FURTHER  INFORMATION  CONTACT,  above 

d.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and.  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  Section 

203  of  the  Act.  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

e.  Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act.  as 
amended  by  the  Small  Business 
Regulatory-  Enforcement  Fairness  .^ct  of 
1996.  the  Army  has  submitted  a  report 
containing  this  Rule  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
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Accounting  Office.  This  Rule  is  not  a 
major  Rule  within  the  meaning  of 
Section  804(2)  of  the  Administrative 
Procedure  Act.  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones,  Marine  safety. 
Navigation  (water),  Restricted  Areas. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
33  CFR  Part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1  and  33  U.S.C.  3. 

2  Section  334.45  is  added  to  read  as 
follows:  §  334.45  Kennebec  River.  Bath 
Iron  Works  Shipyard,  Naval  Restricted 
Area,  Bath,  Maine. 

(a)  The  area.  The  waters  within  a 
coffin  shaped  area  on  the  west  side  of 
the  river  south  of  the  Carlton  (Route  1) 
highway  bridge  beginning  on  the 
western  shore  at  latitude  43°54'40.7''  N. 
longitude  069°48'44.8''  W;  thence 
easterly  to  latitude  43°54'  40.7"  N. 
longitude  069°48'36.8''  W;  thence 
southeasterly  to  latitude  43°54'10.4''  N. 
longitude  069°48'34.7"  W:  thence 
southwesterly  to  latitude  43°53'55.1"  N. 
longitude  069°48'39.1"  W;  thence 
westerly  to  latitude  43°53'55.l"  N. 
longitude  69°48'51.8"  W;  thence 
northerly  along  the  westerly  shoreline  to 
the  point  of  origin. 

(b)  The  regulation.  All  persons, 
swimmers,  vessels  and  other  craft, 
except  those  vessels  under  the 
supervision  or  contract  to  local  military 
or  Naval  authority,  vessels  of  the  United 
States  Coast  Guard,  and  local  or  state 
law  enforcement  vessels,  are  prohibited 
from  entering  the  restricted  areas 
without  permission  from  the  Supervisor 
of  Shipbuilding,  USN  Bath  Maine  or  his 
authorized  representative 

(c)  Enforcement.  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Army  Corps  of  Engineers,  shall  be 
enforced  by  the,  Supervisor  of 
Shipbuilding,  Conversion  and  Repair 
Bath,  United  States  Navy  and/or  such 
agencies  or  persons  as  he/she  may 
designate. 

Dated:  April  15.2002. 
Karen  Durham-Aguilera, 

Acting  Chief.  Operations  Division.  Directorate 
of  Civil  Works. 

(FR  Doc.  02-10123  Filed  4-24-02;  8:45  am] 
BILLING  CODE  3710-92-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7201-1] 

Delaware:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  Immediate  Final 
Rule. 

SUMMARY:  EPA  is  withdrawing  the 
immediate  final  rule  for  Delaware:  Final 
Authorization  of  State  Hazardous  Waste 
Management  Program  Revision 
published  on  February  27.  2002,  which 
authorized  changes  to  Delaware's 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  stated  in  the 
immediate  final  rule  that  if  EPA 
received  written  comments  that  oppose 
this  authorization  during  the  comment 
period.  EPA  would  publish  a  timely 
notice  of  withdrawal  in  the  Federal 
Register.  Since  EPA  did  receive 
comments  that  oppose  this 
authorization.  EPA  is  withdrawing  the 
immediate  final  rule.  EPA  will  address 
■  these  comments  in  a  subsequent  final 
action  based  on  the  proposed  rule  also 
published  on  February  27.  2002.  at  67 
FR  8925. 

DATES:  As  of  April  25,  2002,  EPA 
withdraws  the  immediate  final  rule 
published  on  February  27,  2002,  at  67 
FR  8900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ellerbe,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
III,  1650  Arch  Street,  Philadelphia,  PA 
19103-2029,  Phone  number:  (215)  814- 
5454. 

SUPPLEMENTARY  INFORMATION:  Because 
EPA  received  written  comments  that 
oppose  this  authorization,  EPA  is 
withdrawing  the  immediate  final  rule 
for  Delaware:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision  published  on 
February  27.  2002,  at  67  FR  8900,  which 
authorised  changes  to  Delaware's 
hazardous  waste  rules.  EPA  stated  in  the 
immediate  final  rule  that  if  EPA 
received  written  comments  that  oppose 
this  authorization  during  the  comment 
period,  EPA  would  publish  a  timely 
notice  of  withdrawal  in  the  Federal 
Register.  Since  EPA  received  comments 
that  oppose  this  action,  today  EPA  is 
withdrawing  the  immediate  final  rule. 
EPA  will  address  the  comments 
received  during  the  comment  period  in 
a  subsequent  final  action  based  on  the 


proposed  rule  also  published  on 
February  27,  2002.  EPA  will  not  provide 
for  additional  public  comment  during 
the  final  action. 

Dated:  April  18.  2002. 
James  W.  Newsom, 

Acting  Regional  Administrator.  EPA  Region 
III. 

[FR  Doc.  02-10169  Filed  4-24-02:  8:45  am) 
BILUNG  COOS  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  aimual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW.,  Washington,  DC  20472. 
(202)  646-3461.  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  commimity  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
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BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  Part  67. 
•^  FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Cbnsideration.  No 
environmen*.al  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Administrator,  Federal  Insurance  and 
Mitigation  Administration  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
BFEs  are  required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67-{AMENDEDl 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3CFR,  1979Comp.,p.  376. 


§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  ana  location 


#Depth  in 

feet  above 

Source  of  flooding  and  location 

ground 
"Elevation 

in  feet 

(NGVD) 

ARIZONA 

La     Paz     County     (Unincor- 

porated     Areas),      (FEMA 

Docket  No.  B-7417) 

Bouse  Wash. 

Approximately       5,700      feet 

downstream  of  Yellow  Bird 

Drive  

*875 

Approximately       3,200       feet 

downstream      of      Plomosa 

Road 

•925 

Approximately   3,500  feet  up- 

stream of  Joshua  Street  

•979 

Tributary  Along  East  Side  Rail- 

road: 

Approximately       3,700       feet 

downstream    of    Willamette 

Dnve  

•876 

Approximately  3,000  feet  up- 

stream of  Main  Street       

•963 

Tributary  B 

At     confluence     with     Bouse 

Wash  

•889 

Approximately    800    feet    up- 

stream of  the  unnamed  road 

stretching  between  Winema 

Drive  and  Cholla  Dnve 

•946 

Tributary  C: 

At     confluence     with     Bouse 

Wash  

•898 

Approximately    800    feet    up- 

stream of  Cholla  Dnve  

•925 

Tributary  D: 

At     confluence     with     Bouse 

Wash  

•923 

Approximately  2,800  feet  up- 

stream   of    Black    Mountain 

Dnve 

•985 

Tributary  D  1: 

At  confluence  with  Tributary  D 

•932 

Approximately    800    feet    up- 

stream of  Rayder  Avenue   ... 

•947 

Tributary  E  1 

At     confluence     with     Bouse 

Wash  

•948 

Approximately    700    feet    up- 

stream of  Rayder  Avenue   ... 

•982 

Tributary  F 

At  confluence  of  Bouse  Wash 

•876 

Approximately  3,550  feet  up- 

stream of  La  Posa  Road 

•941 

Tributary  H: 

At     confluence     with     Bouse 

Wash  

•940 

Approximately   1,600  feet  up- 

stream of  Plomosa  Road  .... 

•985 

Tributary  1: 

At     confluence     wrth     Bouse 

Wash  

•944 

Just  downstream  of  Plomosa  .. 

•1,005 

<?Depth  in 

feet  above 

ground 

'Elevation 

in  feel 

(NGVD). 


Maps  are  available  for  Inspec- 
tion at  the  La  Paz  County  De- 
velopment. 1112  Joshua  Ave- 
nue. Suite  202  Parker  Ari- 
zona 


Santa  Cruz  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7310) 

Tubac  Creek 
At  confluence  with  Santa  Cruz 

River         

Approximately       0.35       miles 

(1.850    feet)     upstream    of 

Interstate  19 
Tubac  Creek  North  Channel 
At  confluence  with  Santa  Cruz 

River  

At     divergence    from     Tubac 

Creek     approximately     680 

feet   upstream  of  Calle   De 

Olivas 
Tnbutary  1  of  Tubac  Creek 
At     confluence     with     Tubac 

Creek 
At    approximately    0  229    mile 

(1,210    feet)    upstream    of 

Interstate  19  

Tributary  2  of  Tubac  Creek: 
At     confluence     with     Tut)ac 

Creek 

Immediately     downstream     ol 

East  Frontage  Road 
Maps  are  available  for  inspec- 
tion at  the  Floodplain  Adminis- 
trators Office,  Room  11  2150 
North  Congress  Dnve, 
Nogales.  Anzona 


Mohave  County  (Unincor- 
porated Areas).  (FEMA 
Docket  No.  B-7266) 

Cerbat  Wash  Tnbutary  1 
Approximately  140  feet  down- 
stream of  Route  68  

Cerbat  Wash  Tnbutary  2 
At  confluence  of  Cert>at  Wash 
Approximately  300  feet  down- 
stream of  Agua  Fna  Dnve  .  . 
Sacramento  Wash 
Approximately       2,600       feet 

downstream  of  Shipp  Dnve 
Approximately  160  ft,-et  down- 
stream of  Auga  Fira  Dnve    . 
Sacramento  Wash  Tnbutary  3 
At  confluence  with  Sacramento  j 

Wash 
Approximately       2  700       feet 
downstream    of    Agua    Fna 
Dnve 
Sacramento  Wash  Tnbutary  4 
At  confluence  with  Sacramento 

Wash  

Approximately       2.000       feel 
above  confluence  with  Sac- 
ramento Wash-Tnbutary  4A 
Sacramento  Wash  Tnbutary  4  A: 


•3.192 
•3.263 
•3,189 

•3.251 

•3.213 

•3250 

•3  195 
•3,222 


•2,797 
•2,848 
•2.900 

•2.723 
•2  852 

•2.833 

•2.861 

•2,768 

•2,827 


20448 


Federal  Register/ Vol.  67,  No.  80 /Thursday,  April  25,  2002 /Rules  and  Regulations 


Source  of  flooding  and  location 


#Depth  in 

feet  atx)ve 

ground 

'Elevation 

in  feet 

(NGVD). 


At  confluence  with  Sacramento 
Wash— Tributary  4  

Approximately  1,940  feet  up- 
stream of  confluence  with 
Sacramento  Wash  Tnbutary 

4   

Sacramento  Wash  Tributary  5: 

At  confluence  with  Sacramento 
Wash  

Approximately  6.250  feet  up- 
stream of  Chino  Drive  

Sacramento  Wash  Tributary  5  A: 

At  confluence  with  Sacramento 
Wash  

Approximately  2,700  feet  up- 
stream of  Chino  Dnve  

Sacramento  Wash  Tributary  6: 

Approximately  250  feet  up- 
stream of  Shipp  Dnve  

Approximately  5,350  feet  up- 
stream of  Chino  Drive  

Sacramento  Wash  Tributary  6  A: 

At  confluence  with  Sacramento 
Wash — Tributary  6  

Approximately  2,900  feet  up- 
stream of  confluence  with 
Sacramento  Wash  Tributary 

6B  

Sacramento  Wash  Tributary  6  B: 

At  confluence  with  Sacramento 
Wash — Tributary  6  A    

Approximately  1,760  feet  up- 
stream of  confluence  with 
Sacramento  Wash  Tributary 

6A  

Thirteen  Mile  Wash: 

Approximately  500  feet  up- 
stream of  Shipp  Drive  

Approximately  3,050  feet  up- 
stream of  Agua  Drive 

Thirteen  Mile  Wash  Tributary  1: 

At  confluence  of  Thirteen  Mile 
Wash  

At  Agua  Fria  Drive 

Thirteen  Mile  Wash  Tnbutary  2. 

At  confluence  of  Thirteen  Mile 
Wash  

100   feet    upstream    of   Agua 

Fria  Drive  

Maps  are  available  for  Inspec- 
tion at  Mohave  County,  Flood 

Control     District.     PO      Box 

7000.  Kingman,  Arizona. 


CALIFORNIA 


Placer  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7413) 

Miners  Ravine: 

Just  upstream  of  Sierra  Col- 
lege Blvd  

Just  upstream  of  Miners  Ra- 
vine Road 

Approximately  650  feet  up- 
stream of  New  Castle  Road 


•2.804 

•2.827 

•2,748 
•2,868 

•2,790 
•2.823 

•2,760 
•2,886 

•2,788 

•2,880 
•2.860 

•2.880 

•2,800 
•3,117 


•3.030 
•3,062 


•3,013 
•3,121 


•251 
•358 
•784 


Source  of  flooding  and  location 


#Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD). 


Maps  are  available  for  inspec- 
tion at  the  Placer  County  Pub- 
lic Works  Department,  11444 
B  Avenue,  Auburn,  California. 


Plumas  County  (Unincor- 
porated Areas),  (FEMA  Dock- 
et No.  B-7413) 

Middle  Fork  Feather  River: 
Just  upstream  of  Western  Pa- 
cific Rajiroad  crossing  

Approximately  4,500  feet  up- 
stream    of     confluence     of 

Portola  Tributary  

Approximately  500  feet  up- 
stream of  Ellen  Avenue  

Approximately  2,600  feet  up- 
stream of  confluence  of 
West  Branch  Portola  Tribu- 
tary   

At    confluence    with     Portola 

Tributary  

Approximately  100  feet  up- 
stream of  Deenweed  Street  .. 
Maps  are  available  for  inspec- 
tion at  the  Plummas  County 
Courthouse,  520  Main  Street, 
Room  120.  Quincy,  Califomia. 


COLORADO 


Florence  (City),  Freemont 
County,  (FEMA  Docket  No. 
B-7416) 

Oak  Creek: 
Approximately       1 .500       feet 
downstream   of  West  Third 

Street 

Just  upstream  of  Denver  and 
Rio  Grande  Western  Rail- 
road   

Oak  Creek  Right  Overbank: 
Approximately     170    feet    up- 
stream   of    West    Seventh 

Street 

Just  upstream  of  Denver  and 
Rio  Grande  Western  Rail- 
road      

Maps  are  available  for  inspec- 
tion at  300  West  Main  Street, 
Florence,  Colorado. 


Freemont  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7417) 

Oak  Creek  Right  Overbank: 
500  feet  downstream  of  West 

Seventh  Street  

Approximately    150    feet    up- 
stream   of    West    Seventh 

Street 

Oak  Creek: 
Approximately   1,200  feet  up- 
stream   of   confluence    with 
Arkansas  River 


•4,819 

•4,849 
•4,918 

•5,076 
•4,951 
•5,036 


•5,166 


•5,195 


•5,156 


•5,192 


•5,151 


•5,156 


•5,158 


Source  of  flooding  and  location 


#Depth  in 
feet  aljove 

ground 

•Elevation 

in  feet 

(NGVD). 


HAWAII 


Honolulu  (City  and  County), 
(FEMA  Docket  No.  B-7314) 

Moanalua  Stream: 
Approximately  250  feet  down- 
stream of  Moanalua  Road  ... 
Approximately    180    feet    up- 
stream of  Jarett  White  fload 
Manaika  Stream: 
At  confluence  with   Moanalua 

Stream 

Approximately    260    feet    up- 
stream of  Mahole  Street  

Waiawa  Stream: 

At  Middle  Loch 

Approximately  4,400  feet  up- 
stream   of   confluence    with 

Panakauahi  Gulch 

Overflow  of  Waiawa  Stream: 

At  Middle  Loch 

Approximately  2,600  feet  up- 
stream from  Middle  Loch  

Panakauahi  Gulch: 
At    confluence    with    Waiawa 

Stream 

Approximately    800    feet    up- 
stream of  Cane  Haul  Road  .. 
Flow  along  Cane  Haul  Road: 
At    convergence     point    with 

Panakauahi  Gulch 

At     divergence     point     from 

Panakauahi  Gulch 

Split  flow  Waiawa  Stream: 

At  Middle  Loch  

Approximately  870  feet  up- 
stream of  Waipulani  Ave- 
nue   

Maps  are  available  for  inspec- 
tion at  the  Planning  and  Zon- 
ing Department,  650  S.  King 
Street,  IHonolulu,  Hawaii. 


IDAHO 


Ammon  (City),  Bonneville 
County  (FEMA  Docket  No. 
B-7417) 

Sand  Creek  Drainage: 
Approximately    850    feet    up- 
stream of  Sunnyside  Road  ., 
Approximately    85    feet    up- 
stream of  Wanda  Street 

Maps  are  available  for  Inspec- 
tion at  the  Ammon  City  Hall, 

.  c/o  Ms.  Aleen  Jenson,  2135 
South  Ammon  Road,  Ammon, 
Idaho. 


•5,246 


Just  downstream  at  Atchison. 
Topeka  and  Santa  Fe  Rail- 
road   

Maps  are  available  for  inspec- 
tion at  the  County  Court- 
house, 615  Macon  Avenue, 
Room  B5.  Canon  City,  Colo- 
rado. 


•12 
•29 

•12 

•35 

•3 

•63 
*4 

•16 

•44 
•97 

•52 

•93 

•3 

•11 


•4.718 
•4.724 
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Source  of  flooding  and  location 


#Depth  in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 


Bonneville   County   (Unincor-    ' 
porated      Areas),      (FEMA 
Docket  No.  B-7417) 

Black  Canyon  Drainage: 

At  Nielson  Road  

Approximately  4,900  feet  up- 
stream of  Nielson  Road  

Salt  River:  2,500  feet  down- 
stream of  confluence  of  f^^iller 
Creek 

Sand  Creek  Drainage: 
Just    '  downstream     of     First 

Street 

Just    upstream    of    Sunnyside 
Road 

Maps  are  available  for  inspec- 
tion at  the  Bonneville  County 
Courthouse,  605  North  Capital 
Avenue.  Idaho  Falls,  Idaho 


Bonner  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7417) 

Pend  Oreille  River: 
Approximately       4,000       feet 
downstream  of  U.S.  Route  2 
Approximately  800  feet  down- 
stream of  Aldemi  Falls  Dam 

Maps  are  available  for  inspec- 
tion at  the  Bonner  County 
Planning  Department,  127 
South  First  Avenue,  Sandpoint, 
Idaho. 


IOWA 


Swisher  (CKy),  Johnson  Coun- 
ty (FEMA  Docket  No.  B- 
7302) 

Swisher  Creek: 
Approximately      16,000      feet 

above  mouth  

Approximately      19,800      feet 

at)ove  mouth  

Maps  are  available  for  inspec- 
tion at  City  Hall,  66  Second 
Street,  Swisher,  Iowa. 


MISSOURI 


Pulaski  County  (Unincor- 
porated Areas)  (FEMA  Dock- 
et No.  B-7417) 

Roubidoux  Creek: 

Approximately  4,800  feet  up- 
stream from  confluence  with 
Gasconade  River  

Approximately  2,700  feet 
downstream  of  Historic 
Route  66  

Approximately  2,600  feet  up- 
stream of  Historic  Route  66 

Approximately  11,000  feet  up- 
stream of  Interstate  44 

Mitchell  Creek: 

Just  upstream  of  Interstate  44 


•4,741 


•4,775 


•5.677 


•4,744 


•4,716 


•2,056 


•2,057 


•747 


•757 


•765 


•777 


•784 


•796 


•856 


Source  of  flooding  and  location 


#Depth  in 

feet  above 

ground 

'Elevation 

in  feel 

(NGVD) 


up- 


up- 


up- 


Approximately  4,700  feet 
stream  of  Highway  H     .. 
Pearson  Hollow: 
Approximately    300    feet 

stream  of  Glenn  Road 
Approximately  1,100  feet 
stream  of  Glenn  Road 
Maps  are  available  for  inspec- 
tion at  the  Pulaski  County 
Courthouse,  301  Historic 
Route  66  East.  Waynesvllle, 
Missouri 


MONTANA 


Cascade  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7413) 

Gibson  Flats: 

At  confluence  with  Sand  Cou- 
lee Creek  (North  side  of 
Railroad) 

At  divergence  from  Sand  Cou- 
lee Creek 

Sand  Coulee  Creek: 

Approximately  4,000  feet 
downstream  of  Goon  Hill 
Road 

Just  upstream  of  Gibson  Flats 
Road 

Approximately  1 .600  feet 
downstream  of  Blaine  Street 

Approximately  2,000  feet  up- 
stream of  Brown  Road  

Sand  Coulee  Creek  (Northside  of 

Railroad): 

At  confluence  with  Sand  Cou- 
lee Qreek  (downstream)  

At  divergence  from  Sand  Cou- 
lee Creek  (upstream)  

Sun  River: 

At  confluence  with  Missouri 
River 

Approximately  1.5  miles  up- 
stream of  Central  Avenue 
West  

Approximately  3,200  feet  up- 
stream of  Manchester  Bndge 
Maps  are  available  for  Inspec- 
tion at  the  Cascade   County 

Planning      Department.      415 

Third  Street,  Northwest,  Great 

Falls,  Montana, 


NEVADA 


Washoe  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7310) 

Golden  Valley  Wash: 
Approximately  2,180  feet  up- 
stream of  Tholl  Drive  

Approximately  2,700  feet  up- 
stream of  Speartiead  Way 
Hidden  Valley  Wash: 
Approximately   1,800  feet  up- 
stream of  its  confluence  with 
Steamboat  Creek 


•908 

•892 
•901 


•3,352 
•3,361 

•3,345 
•3.357 
•3.422 
•3.448 

•3,354 
•3.354 

•3.319 

•3,332 
•3,339 


•4.981 

'5,176 

•4,442 


Source  of  flooding  and  location 


#Depth  in 

feel  above 
ground 

'Elevation 

in  leel 

(NGVD) 


Approximately   3  420   feet   up- 
stream of  ParKway  Drive 
Sun  Valley  Wash 
At  the  Sun  Valley  Flood  Con- 
trol Detention  Dam       

At  East  7th  Avenue    

Sun  Valley  Wash  Split  Flow: 
At  convergence  with  Sun  Val- 
ley Wash  

Maps  are  available  for  inspec- 
tion at  Washoe  County  Engi- 
neenng  Department  1001  E 
9th  Street,  Reno,  Nevada. 


NEW  MEXICO 


Lovlngton  (City),  Lea  County 
(FEMA  Docket  No.  B-7401) 

Mam  Street  Ditch 
Just  upstream  of  County  Road 
Just  downstream  of  Jefferson 

Avenue  

Railroad  Ditch: 
Approximately       5,450       feet 
downstream    of    confluence 
with  Railroad  Ditch  Tnbutary 
Just     downstream     ot     Ninth 
Street 
Railroad  Ditch  Tnbutary 
Approximately  360  feet  down- 
stream of  State  Route  1 8 
Just  downstream  of  Avenue  R 
Maps  are  available  for  Inspec- 
tion at   City   Hall.   214   South 
Love,  Lovington.  New  Mexico. 


NORTH  DAKOTA 


West  Fargo  (City)  Cass  Coun- 
ty, (FEMA  Docket  No.  B- 
7310) 

Sheyenne  River 
Approximately       8  700       teet 
downstream  from  i9th  Ave- 
nue 
At     confluence     with     County 

Dram  2   

County  Dram  21: 
Approximately       1.400       feet 
downstream  from   Township 

Road       

At  divergence  of  County  Drain 
21  outlet  sfaicture 
Maps  are  available  for  Inspec- 
tion at  the  City  Hall  800  4th 
Avenue  East.  West  Fargo. 
North  Dakota 


Reiles  Acres  (City)  Cass 
County,  (FEMA  Docket  No. 
B-7310) 

County  Dram  45: 

Approximately  5  400  teet 
downstream  from  32nd  Ave- 
nue          

Approximately  3.000  feet  up- 
stream from  32nd  Avenue  ... 


'4,647 


'4548 
'4725 


•4.647 


•3,890 
•3,917 

•3,800 
•3.911 


•3.894 
'3.899 


•898 
•899 

•898 

•899 


•893 
•893 
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Source  of  flooding  and  location 


#Depth  in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 


Maps  are  available  for  inspec- 
tion at  3348  45tfi  Street,  NW. 
Reiles  Acres,  Nortti  Dakota. 


Township  of  Reed  Cass 
County,  (FEIMA  Docket  No. 
B-7310) 

Sheyenne  River: 

Approximately  7,400  feet 
downstream  of  County  Road 
17  

At  52nd  Avenue 

Approximately  1,600  feet  up- 
stream of  its  confluence  with 

County  Drain  21  

County  Drain  21: 

At  confluence  witfi  tfie 
Sheyenne  River  

Approximately  900  feet  up- 
stream of  its  confluence  with 

The  Sheyenne  River  

County  Drain  45: 

Approximately  5,800  feet 
downstream 

At  County  Road  20 

Maple  River: 

At  its  confluence  with  the 
Sheyenne  River  

Approximately  480  feet  up- 
stream of  its  confluence  with 

the  Sheyenne  River  

Maps  are  available  for  inspec- 
tion at  City  Hall,   7420  40th 

Avenue    North,    Fargo,    North 

Dakota 


Harwood  (City)  Cass  County, 
(FEMA  Docket  No.  B-7310) 

Stieyenne  River: 

At  U.S.  Highway  81   

Approximately  7.600  feet  up- 
stream from  County  High- 
way 22 

County  Drain  40/45: 
Approximately       3.600       feet 
downstream     from     County 

Highway  22  

Approximately  1,200  feet  up- 
stream  from   County    Drain 

40/45  split 

Maps  are  available  for  inspec- 
tion at  City  Hall,  202  Dakota 
Avenue,  Hanwood,  North  Da- 
k(^ 


Fargo  (City)  Cass  County, 
(FEMA  Docket  No.  B-7310) 

County  Drain  45: 
At  County  Road  14  {52nd  Ave- 
nue)   

Approximately  2,800  feet  up- 
stream of  1 9th  Avenue  

Maps  are  available  for  inspec- 
tion at  City  Hall,  200  North  3rd 
Street,  Fargo,  North  Dakota. 


•894 
•896 


•898 


•898 


•898 


•893 
•893 


•897 


•897 


•891 


•894 


•890 


'897 


•893 
•894 


Source  of  flooding  and  location 


#Depth  in 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD). 


Mapleton  (City)  Cass  County, 
(FEMA  Docket  No.  B-7416) 

Maple  River 
Northeast    comer    of    City    of 
Mapleton  Corporate  Limits  ... 
Along  Interstate  94  within  City 
of  Mapleton  Corporate  Limits 
Maps  are  available  for  inspec- 
tion   at    1042    14th    Avenue, 
Suite  101,  West  Fargo,  North 
Dakota 


Durbin  (Township)  Cass 
County,  (FEMA  Docket  No. 
8-7416) 

Maple  River: 
Approximately       3,000       feet 
downstream  of  west  bound 

Interstate  94  

Approximately  2,400  feet  up- 
stream of  east  Interstate  94 
Maps  are  available  for  inspec- 
tion at  the  Office  of  the  Town- 
ship Chairman,  3768-157  R 
Avenue.  Southeast,  Casselton, 
North  Dakota 


Raymond  (Township)  Cass 
County,  (FEMA  Docket  No. 
B-7416) 

Maple  River: 
At  middle  of  eastern  edge  of 
section  30  in  Township  140 

North  Range  50  West  

At  southwestern  comer  of  Sec- 
tion   30    in    Township    140 

North  Range  50  West  

Maps  are  available  for  inspec- 
tion at  the  Zoning  Administra- 
tion, 16365  33rd  Street,  South- 
east, Mapleton,  North  Dakota. 


OKLAHOMA 


Logan  County  (Unincor- 
porated Areas).  (FEMA 
Docket  No.  B-7407) 

Chisholm  Creek: 
Approximately       2,200       feet 
downstream     of     Waterloo 

Road 

Just  downstream  of  Waterloo 

Road 

Coon  Creek: 
Just    upstream    of    Waterloo 

Road 

Approximately    100    feet    up- 
stream of  Waterloo  Road 

Maps  are  available  for  inspec- 
tion at  the  Logan  County 
Courthouse,  301  East  Har- 
nson,  Guthne,  Oklahoma. 


•1,014 


•1,016 


Source  of  flooding  and  location 


OREGON 


#Depth  in 
feet  above 

ground, 

•Elevation 

in  feet 

(NGVD). 


Warm  Springs  Indian  Res- 
ervation (FEMA  Docket  No. 
B-7417) 

*903     Warm  Springs  River: 

Approximately  500  feet  down- 

*907  stream  of  Bia  Route  13 

Approximately    650    feet    up- 
stream of  Bia  Route  13 

Stiitike  Creek: 
Approximately    100    feet    up- 
stream   of    the    confluence 

with  Deschutes  River  

Approximately  5,850  feet  up- 
stream   of    the    confluence 

with  Tenino  Creek 

Tenino  Creek: 
At    confluence    with    Shitike 

Creek 

•907        Approximately  3,700  feet  up- 
stream of  Bia  Route  4 

•g03  Maps  are  available  for  inspec- 
tion at  the  Confederated 
Tribes  of  Warm  Springs,  1233 
Veterans  Street,  Warm 
Springs,  Oregon. 


SOUTH  DAKOTA 


Hot  Springs,  (City)  Fall  River 
County  (FEMA  Docket  No. 
B-7417) 

Cold  Brook  Creek: 
At  confluence  with  Hot  Brook 

Creek  and  Fall  River 

•903        Approximately    300    feet    up- 
stream of  Tillotson  Street 

Fall  River: 
'^^        Approximately       1,250       feet 
downstream  of  Joplin  Ave- 
nue   

At  confluence  with  Hot  Brook 
Creek  and  Cold  Brook  Creek 
Unnamed  Tributary  to  Fall  River: 
At  confluence  with  Fall  River  ... 
Approximately    700    feet    up- 
stream of  River  Street 

Maps  are  available  for  inspec- 
tion at  the  City  Hall,  303  North 
River  Street,  Hot  Springs, 
South  Dakota. 


WYOMING 


New  Castle  (City),  Weston 
County  (FEMA  Docket  No. 
B-7417) 

•969     Cambria  Creek: 

Approximately       1 ,930       feet 
*970           downstream  of  Carter  Ave- 
nue   

Approximately  2,100  feet  up- 
stream of  North  Summit  Av- 
enue   

Cambria  Overflow: 


•1,408 
•1,471 

•1,372 

•1,534 

•1,471 
•1,540 


•3,475 
•3,502 

•3,375 
•3,475 
•3,390 
•3,408 


■Ht,248 


+4,350 
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Source  of  flooding  and  location 


#Depth  in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 


At  convergence  witti  Little  Oil 

Creek +4,188 

At   divergence   from   Cambna 

Creek +4.268 

Cave  Spring  Canyon: 
At    confluence    with    Cambria 

Creek +4.335 


Source  of  flooding  and  location 


Approximately    1,950   feet   up- 
stream   of    confluence    with 

Cambna  Creek  

Little  Oil  Creek: 
Approximately       1900       feet 
downstream      of      Mornsey 
County  Road  


#Depth  in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD). 


r4.373 


*4.134 


Source  of  flooding  and  location 


*Beptfi  in 
teei  atxjve 

qrouna 

'Elevation 

in  tee! 

(NGVD) 


At  US  Highway  16  Bypass  -4  227 

At  Stampede  Street  -4  270 

Maps  are  available  for  inspec- 
tion at  the  City  Hall  10  W 
Warwick  Newcastle,  Wyo- 
ming I 


Source  of  flooding  and  location 


#Depth  in  feet 

above  ground 

'Elevation  in 

feet 

(NGVD) 


CALIFORNIA 


San  Joaquin  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7157) 


Bear  Creek  (Overflow  north  of  Bear  Creek: 

West  of  Union  Pacific  Railroad  and  south  of  Pixley  Slough  

Just  east  of  Southem  Pacific  Railroad  

Just  east  of  State  Highway  99  

Just  east  of  Alpine  Road  

4,000  feet  downstream  from  Jack  Tone  Road 

Bear  Creek  (Channel): 

At  Kettleman  Lane  

At  Jack  Tone  Road 

Just  downstream  of  Tully  Road 

Sear  Creek  (Overflow  south  of  Bear  Creek): 

Just  east  of  Thornton  Road 

Just  east  of  Union  Pacific  Railroad  

Just  east  of  State  Highway  99  and  north  of  Eightmile  Road 

Above  confluence  of  Mosher  Creek  

At  Sargent  Road  Tributary 

Paddy  Creek  (Overflow  from  West  Bank): 

At  confluence  with  Bear  Creek  

At  confluence  of  Middle  Paddy  Creek 

Just  downstream  of  Sargent  Road  

Paddy  Creek  (Overflow  from  East  Bank)- 

At  confluence  with  Bear  Creek  

Above  confluence  of  South  Paddy  Creek  

Above  confluence  of  M\(i6\e  Paddy  Creek  

Just  south  of  Sargent  Road 

twiddle  Paddy  Creek  (Overflow  from  South  Bank): 

At  confluence  with  Paddy  Creek  

South  Paddy  Creek  (Overflow  from  South  Bank): 

At  confluence  with  Paddy  Creek  

Stockton  Diversion  Canal  (Overflow  from  North  Bank): 

At  confluence  with  Calaveras  River  

Just  east  of  State  Highway  99  

Just  east  of  State  Highway  88  • 

At  Copperopolis  Road  

Mormon  Slough  (Overflow  from  North  Bank): 

At  divergence  of  Stockton  Diverting  Canal  

Approximately  6.000  feet  upstream  of  Copperopolis  Road  Crossing  of  Diverting 
Canal. 

1,000  feet  south  of  Flood  Road 

Mormon  Slough  (Overflow  from  South  Bank): 

At  Southem  Pacific  Railroad  

At  Milton  Road  

1,500  feet  downstream  of  Flood  Road 

Potter  Creek  A  (Overflow  from  South  Bank): 

Upstream  of  Southern  Pacific  Railroad  • 

Just  downstream  of  Milton  Road  

Potter  Creek  A  (Channel  and  South  Bank  overflow): 

Just  north  of  Milton  Road  

Just  upstream  of  Fine  Avenue  

Potter  Creek  B  (Overflow  from  North  Bank): 

Just  north  of  Milton  Road  

Approximately  3,000  feet  west  of  Fine  Avenue  


Communities  affected 


♦19 

San  Joaquin  County  (Unmc 

Areas) 

•36 

•42 

•55 

•83 

'77 

San  Joaquin  County  (Unmc 

Areas) 

•88 

•96 

•12 

San  Joaquin  County  iUnmc 

Areas) 

•22 

•39 

•60 

•85 

•73 

San  Joaquin  County  (Unmc 

Areas) 

•76 

•89 

•67 

San  Joaquin  County  (Unmc 

Areas  1 

•73 

•78 

•90 

#1     San  Joaquin  County    Unmc    Areasi 

*69  '  San  Joaqum  County  lUninc   Areas). 

'28     San  Joaqum  County  lUnmc   Areas) 
•32 
•33  I 
•41  I 

"41  I  San  joaqum  County  (Unmc  Areas). 
•45 

•95 

•83     San  Joaqum  County  ^Unmc   Areas) 
•85  1 
•97  I 

•89     San  Joaquin  County  lUnmc  Areas). 
•90 


•92 
•104 


San  Joaquin  County  (Unmc  Areas). 


*85     San  Joaquin  County  fUninc  Areas) 
•99 
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Source  of  flooding  and  location 


#Deptfi  In  feet 

above  ground. 

'Elevation  in 

feet 

(NGVD). 


Communities  affected 


Just  west  of  Fine  Avenue  

Potter  Creek  B  (Overflow  from  South  Bank): 

At  Milton  Road  

Just  west  of  Fine  Avenue  

Potter  Creek  B  (Mam  Channel  and  both  overbanks): 

Approximately  1,500  feet  east  of  Fine  Avenue     

Bear  Creek  (overflow  between  Bear  Creek  and  Mosher  Creek) 

Just  east  of  Interstate  Highway  5   

Just  east  of  Westem  Pacific  Railroad  

Just  east  of  West  Lane 

East  of  Soutfiem  Pacific  Railroad  and  north  of  f^orada  Lane  . 
Potter  Creek  B  (Overflow  from  South  Bank): 

At  Milton  Road  

Just  west  of  Fine  Avenue  

Potter  Creek  B  (Main  Channel  and  both  overbanks): 

Approximately  1,500  feet  east  of  Fine  Avenue  

Bear  Creek  (Overflow  between  Bear  Creek  and  Mosher  Creek) 

Just  east  of  Interstate  Highway  5  

Just  east  of  Westem  Pacific  Railroad  

Just  east  of  West  Lane. 

East  of  Southem  Pacific  Railroad  and  north  of  Morada  Lane 

Just  west  of  State  Highway  99  

Mosher  Creek  (Overflow  from  south  bank) 

East  of  Westem  Pacific  Railroad  and  west  of  West  Lane  


•102 

87 
•102 

•105 

•12 
*22 
•23 
•30 

•87 
•102 

•105 

•12 
•22 

•30 
•35 

•22 


San  Joaquin  County  (Uninc.  Areas). 

San  Joaquin  County  (Uninc.  Areas). 
City  of  Stockton. 

San  Joaquin  County  (Uninc.  Areas). 

San  Joaquin  County  (Uninc.  Areas). 
City  of  Stockton. 


City  of  Stockton. 


ADDRESSES 
San  Joaquin  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  San  Joaquin  County  Flood  Control  and  Water  Conservation  District,  1810  East  Hazelton  Avenue,  Stockton, 

California. 
City  of  Stockton: 
Maps  are  available  for  inspection  at  the  Community  Development  Department/Building  Department,  City  of  Stockton,  345  Nqrlh  El  Dorado 

Street,  Stockton,  California  


Yok)  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7274) 

Cache  Creek: 

Just  upstream  of  Stilling  Basin,  A  approximately  4,900  feet  North  of  River  Road 

Just  downstream  of  County  Road  948    

Cache  Creek  Right  Overbank  Flow: 

Near  County  Road  25  and  Willow  Slough    

Near  the  intersection  of  County  Road  198  and  96A    

Cache  Creek  Right  Overbank  Flow: 

Approximately  1  mile  east  of  the  intersection  of  County  Road  102  and  Interstate 

5. 
At  the  intersection  of  State  Route  16  and  County  Road  98 


•36 
•95 

•33 
•89 

•35 

•74 


Yolo  County  (Uninc.  Areas). 
Yolo  County  (Uninc.  Areas) 
City  of  Woodland. 


ADDRESSES 
Yolo  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  the  Department  of  Planning  and  Public  Wori<s,  292  West  Beamer  Street,  Woodland,  Califomia. 

City  of  Woodland: 

Maps  are  available  for  inspection  at  the  Community  Development  Department,  City  Hall,  300  First  Street,  Woodland,  California. 


Source  of  flooding  and  location 


#Depth  in  feet 

above  ground, 

•Elevation  in 

feet 

(NGVD). 


NEW  MEXICO 


Bernalillo  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7418) 

Arroyo  Del  Pino: 
Near  Marigold  Dnve 

North  Arroyo  De  Domingo  Baca: 

At  intersection  of  Interstate  25  and  Corona  Avenue   

At  intersection  of  Anaheim  Avenue  and  Louisiana  Boulevard 

Approximately  200  feet  north  of  intersection  of  Lowell  Street  and  Corona  Avenue 
South  Arroyo  De  Domingo  Baca: 


#3 


#2 
None 
None 


Communities  affected 


Bernalillo  County  (Uninc.  Areas),  City  of 
Albuquerque. 

City  of  Albuquerque. 
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Source  of  flooding  and  location 


#Deptfi  in  feet 

above  ground 

'Elevation  in 

feet 

(NGVD). 


Communities  affected 


At  intersection  of  Pino  Avenue  and  Holbrook  Street 


Southwest  of  intersection  of  Palomas  Avenue  and  Loweij  Street 

Just  downstream  of  Bobcat  Boulevard 

South  Arroyo  De  Domingo  Baca  Tributary: 

Approximately  800  feet  downstream  of  Paseo  Del  Norte 

Approximately  200  feet  upstream  of  Ridge  Road  

Middle  Branch  South  Arroyo  De  Domingo  Baca: 

Approximately  500  feet  downstream  of  Ridge  Road  

Approximately  200  feet  upstream  of  Ridge  Road  

South  Branch  South  Arroyo  De  Domingo  Baca: 

Approximately  600  feet  downstream  of  Ridge  Road    

Approximately  200  feet  upstream  of  Ridge  Road  

Tiferas  Arroyo: 

Just  upstream  of  Sandia  Military  Reservation 


Approximately  500  feet  west  of  Intersection  of  1-40  and  Old  Route  66 

Tiferas  Arroyo  Tributary  A: 

Approximately  1 ,200  feet  west  of  and  parallel  to  Caballo  De  Fuenza  Road 
Tiferas  Arroyo  Tributary  6. 

Approximately  1 ,200  feet  east  of  and  parallel  to  Caballo  De  Fuenza  Road 
Tiferas  Arroyo  Tributary  C: 

Nortti  of  Old  Route  66  in  T10N  R5E  Sec.  30  

Tiferas  Arroyo  Tributary  D: 

Nortfi  and  southi  of  Old  Route  66  in  T10N  R5E  Sec.  30  

Tiferas  Arroyo  Tributary  E: 

South  of  Coyote  Springs  Road  in  T10N  R5E  Sec.  30 

Tiferas  Arroyo  Tributary  F: 

North  of  Old  Route  66  in  T10N  R5E  Sec   19  


#3     Bernalillo  County  (Uninc    Areas*    City  of 
Albuquerque 
•5,913  1 
#2  ' 

#2     Bernalillo  County  lUnmc   Areas). 
#2 

#1     Bernalillo  County  tUninc  Areas). 
#1 

#1     Bernalillo  County  lUnmc   Areas). 
#1  I 

'5.386     Bernalillo  County  (Umnc    Areas)    Cify  of 

Albuquerque 
•5.988  I 

*1  Bernalillo  County  (Umnc  Areas) 

#1  Bernalillo  County  (Umnc  Areasi 

#2  Bernalillo  County  (Umnc  Areas). 

#2  Bernalillo  County  (Umnc  Areasi 

#2  Bernalillo  County  (Umnc  Areas) 

#2  Bernalillo  County  {Umnc  Areas). 


ADDRESSES 

City  of  Albuquerque: 

IVIaps  are  available  for  inspection  at  the  Public  Works  Department,  Development  and  Building  Sen/ices  Division   600  2nd  Street   NW   Albu- 
querque, New  Mexico. 
Bernalillo  County  (Unincorporated  Areas): 
Maps  are  available  for  inspection  at  2400  Broadway,  SE.  Albuquerque,  New  Mexico  


Source  of  flooding  and  location 


#Depth  in  feet 

above  ground. 

1-Elevation  in 

feet  (NAVD) 

'Elevation  in 

feet 

(NGVD) 


OREGON 


Tillamook  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7408) 

Dougherty  Slough: 

At  Main  Avenue  

Approximately  775  feet  upstream  of  Main  Avenue  

Hoquarten  Slough: 

Approximately  1,450  feet  downstream  of  U.S.  Highway  101 -Main  Avenue  

Approximately  675  feet  upstream  of  U.S.  Highway  101-Main  Avenue 

Wilson  River: 

Approximately  230  feet  upstream  of  U.S.  Highway  101  

Approximately  975  feet  upstream  of  U.S.  Highway  101  ., 

Dougherty  Slough  (Wilson  River): 

At  confluence  with  Hoquarten  Sloug  

Approximately  2,800  feel  upstream  of  Wilson  River  Loop  Road 

Hoquarten  Slough  (Wilson  River): 

Approximately  3,250  feet  upstream  of  confluence  with  Trask  River  

Approximately  700  feet  upstream  of  Southern  Pacific  Railroad  

Wilson  River: 

Approximately  150  feet  upstream  of  confluence  with  Tillamook  Bay  

Approximately  4,300  feet  upstream  of  Wilson  River  Loop  Road 


•11 
•12 

•11 
•13 


Communities  affected 


City  of  Tillamook 
City  of  Tillamook 


•17     City  of  Tillamook 
•18 

'10    Tillamook  County  (Umnc  Areas) 
•27 

•10  '  Tillamook  County  (Uninc   Areasi 

•15 

•10     Tillamook  County  (Umnc  Areas) 
•28 
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Source  of  flooding  and  location 


#Depth  in  feet 

above  ground. 

+Elevation  in 

feet  (NAVD) 

•Elevation  in 

feet 

(NGVD). 


Communities  affected 


ADDRESSES 
Tillamook  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  the  County  Courlhouse,  201  Laurel  Avenue,  Tillamook,  Oregon. 

City  of  Tillamook: 

Maps  are  available  for  inspection  at  City  Hall.  210  Laurel  Avenue,  Tillamook,  Oregon 


Source  of  flooding  and  location 


TEXAS 


#Deptfi  feet 

above  ground. 

'Elevation  in 

feet 

(NGVD). 


Bexar  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7414) 

Culebra  Creek: 
At  confluence  with  Leon  Creek  


At  Culebra  Road  

Just  downstream  of  Galm  Road  ... 
Culebra  Creek  Split  No.  1: 
At  confluence  with  Culebra  Creek 


Approximately  830  feet  upstream  of  Tezel  Road 

Culebra  Creek  Split  No.  2 
At  confluence  with  Culebra  Creek  (Approximately  200  feet  upstream  Tezel  Road) 

Approximately  3,620  feet  upstream  of  Timberwilde 

Culebra  Creek  Split  No.  3: 

At  confluence  with  Culebra  Creek  (Approximately  1,530  feet  downstream  of 
Charles  W  Anderson  Loop). 

At  Charles  W.  Anderson  Loop 

French  Creek: 

Approximately  1.500  feet  upstream  of  Clyde  Dent  


Approximately  1 ,040  feet  downstream  of  Mainline  Dnve 

At  Charles  W.  Anderson  Dnve  

Approximately  800  feet  upstream  of  Circle  fvlorth  Trail  ... 
Helotes  Creek  (at  San  Antonio): 
At  confluence  with  Culebra  Creek   


At  Leslie  Road  

Approximately  320  feet  upstream  of  Bandera  Road 
Huebner  Creek: 
Approximately  220  feet  upstream  of  Ingram  Road  .. 


At  Huebner  Road  

Approximately  320  feet  upstream  of  De  Zavala  Road 
Huesta  Creek: 
At  confluence  with  Leon  Creek  


Approximately  2,050  feet  upstream  of  Charles  W.  Anderson  Drive 
Leon  Creek: 
At  U.S.  Highway  90  


At  U.S.  Route  161   

Approximately  2,450  feet  downstream  of  Route  16 

Approximately  1,100  feet  upstream  of  Charles  W  Anderson  Drive 
Leon  Creek  Overflow: 
Approximately  1,125  feet  downstream  of  West  Prue  Road  


At  Babcock  Road 

Approximately  60  feet  downstream  of  West  Hausman  Road 
Maverick  Creek  (Babcock  Tributary) 
At  confluence  with  Leon  Creek  


At  Seco  Creek  Street 


•773 

*849 
*952 

•796 

•BOB 

•BIO 

*B27 

*853 

•865 

•806 

•832 
•936 
•980 

•853 

•915 
•997 

•765 

•841 
•966 

•915 

•1,006 

•693 

•736 
•824 
•993 

•888 

•918 
•953 

•916 

•1,014 


Communities  affected 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio,  City  of  Leon  Valley. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 


Bexar  County  (Uninc.  Areas),  City  of  San 
Antonio. 
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Source  of  flooding  and  location 


#Oepth  feet 

atx)ve  ground. 

'Elevation  in 

feel 

(NGVD) 


•1,137 


•920 

'950 


Communities  affected 


Bexar  County  (Uninc   Areas  i 


Approximately  1,750  feet  upstream  of  Babcock  Road 

Tributary  B  to  Culebra  Creek: 

At  confluence  with  Culebra  Creek  

Approximately  50  feet  downstream  of  Galm  Road  

ADDRESSES 

Bear  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  tfie  Bexar  County  Public  Works  Department,  233  North  Pecos  Suite  420.  San  Antonio  Texas 

City  of  Leon  Valley: 

ivlaps  are  available  for  inspection  at  the  Leon  Valley  City  Hall,  6400  El  Verde  Road,  San  Antonio,  Texas. 

City  of  San  Antonio: 

Maps  are  available  for  inspection  at  the  Municipal  Plaza,  114  W.  Commerce.  Seventh  Floor.  San  Antonio  Texas 


Source  of  flooding  and  location 


#Depth  in  feet 
above  ground. 
+Elevation  in 
feet  (NGVD) 
"Elevation  in 
feet  (NAVD) 


Communities  affected 


TEXAS 


Jefferson  County  and  Incorporated  Areas  FEMA  Docket  No.  (&-7413) 

Keith  Ditch: 

Approximately  450  feet  downstream  of  Dowlen  Road 

Approximately  1,400  feet  upstream  of  Major  Drive 

Walker  Branch: 

At  dead-end  of  Debbie  Drive 

Just  downstream  of  Tram  Road  

Walker  Branch  Tributary: 

Approximately  100  feet  upstream  of  Tram  Road   

Approximately  1,000  feet  upstream  of  Spurlock  Road  

Willow  Marsh  Bayou: 

Just  upstream  of  Tyrell  Park  Road 

Approximately  500  feet  upstream  of  Interstate  10 

Bayou  Din: 

Approximately  2,750  feet  upstream  of  LaBelle  Road  

Approximately  6,100  feet  upstream  of  Lawhorn  Road 

Bayou  Din  Tributary: 

Approximately  950  feet  upstream  of  confluence  with  Bayou  Din 

Approximately  1,900  feet  downstream  of  Highway  124 

Ditch  505: 

Approximately  3,100  feet  downstream  of  Route  124  

Approximately  4,700  feet  upstream  of  West  Clubb  Road 

Mayhaw  Bayou: 

Approximately  6,700  feet  downstream  of  Timber  Road 

Approximately  850  feet  upstream  of  Interstate  10  

Mayhaw  Bayou  Tributary: 

At  confluence  with  Mayhaw  Bayou  

Approximately  2,400  feet  upstream  of  Brush  Island  road 

Ouinn  Ditch: 

Approximately  5,500  feet  downstream  of  Tram  Road  

Approximately  100  feet  upstream  of  Tram  Road  

Taylor  Bayou: 

Approximately  11,000  feet  downstream  of  LaBelle  Road 

Approximately  250  feet  upstream  of  Jap  Road 

Tributary  of  Ditch  505: 

At  confluence  with  Ditch  505 

Approximately  2,000  feet  upstream  of  West  Clubb  Road 


'22     City  of  Beaumont. 
•31 


•22 
•24 

•22 

•31 

•15 
•17 


City  of  Beaumont 
City  of  Beaumont 
City  Of  Beaumont 


'9     City  of  Beaumont 
'31 


•17 
•22 

•13 
•19 

•11 
•22 

•16 
•19 


Jefferson  County  (Uninc  Areas  i 

Jefferson  County  (Uninc  Areas) 

Jefferson  County  (Uninc  Areas) 

Jefferson  County  lUninc  Areas) 


•22 
•23 

Jefferson  County  (Uninc 

Areas) 

•10 
•11 

Jefferson  County  (Unmc 

Areas'! 

•17 
•19 

Jefferson  County  (Uninc 

Areas) 

ADDRESSES 
Jefferson  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  Jefferson  County  Courthouse,  1149  Peari  Street,  5th  Floor,  Beaumont  Texas. 

City  of  Beaumont: 

Maps  are  available  for  inspection  at  801  Main  Street.  Beaumont,  Texas.  


Lublxxsic  County  and  incorporated  Areas  FEMA  Docket  No.  (B-7418) 

Blackwater  Draw: 
From  just  upstream  of  IH-27 


•3,182 


City  of  Lubbock 
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Source  of  flooding  and  location 


#Depth  in  feet 
above  ground. 
+Elevation  in 
feet  (NGVD) 
'Elevation  in 
feet  (NAVD). 


Communities  affected 


To  just  downstream  of  Yucca  Lane 

Play  a  System  CI: 

At  confluence  with  Yellowhouse  Draw  

Near  intersection  of  Levelland  Highway  and  Milwaukee  Avenue  (Piaya  105)  

Playa  System  C2: 

Near  intersection  of  Erskin  Street  and  Knoxville  Avenue  (Playa  53)  

Playa  System  C3: 

At  confluence  with  North  Fork  Double  ivlountain  Fork  of  the  Brazos  River 

Near  intersection  of  Clovis  Road  and  Baylor  Street  (at  Playa  System  CI)  

Playa  System  D1 

At  confluence  with  North  Fork  Double  Mountain  Fork  of  the  Brazos  River 

Near  intersection  of  25th  Street  and  Geneva  Avenue  (Tech  Terrace  Playa) 

Near  intersection  of  Kewanee  Avenue  and  32nd  Street  (Playa  40) 

Playa  System  D2: 

At  Maxey  Park  (Playa  43)  

Near  intersection  of  Levelland  Highway  and  Utica  Drive  (Playa  45) 

Playa  System  D3: 

At  confluence  with  North  Fork  Double  Mountain  Fork  of  the  Brazos  River 

Near  26th  Street  and  Globe  Avenue  (at  Playa  System  D1)  

Playa  System  E1: 

Just  upstream  of  confluence  with  North  Fork  Double  Mountain  Fork  of  the  Brazos 
River. 

Near  intersection  of  Milwaukee  Avenue  and  County  Road  6900  (Playa  39)  

Playa  System  E2: 

Near  intersection  of  Elgin  Avenue  and  Loop  289  (at  Playa  System  E1) 

Northwest  of  intersection  of  66th  Street  and  Elgin  Avenue  

Playa  System  E3: 

Near  Brownfield  Highway  and  Highway  62/83  split  (at  Playa  System  El  upper)  ... 

Near  intersection  of  59th  Street  and  Upland  Avenue  (Playa  101)  

Playa  System  E4  (A,  B.  &  C): 

Just  upstream  of  Route  327  

Northwest  of  the  intersection  of  82nd  Street  and  lola  Avenue  

Playa  System  E5  &  E7 

Near  intersection  of  Dowden  Avenue  and  Broomfield  Highway  

Near  intersection  of  82nd  Avenue 

Playa  System  E1  Upper  &  E8: 
Northwest  of  intersection  of  Frankford  Avenue  and  Highway  82/62  (Playa  37) 

Southeast  of  intersection  of  66th  Street  and  Inler  Avenue  (Playa  138)  

Playa  System  E9: 

Southwest  of  intersection  of  66th  Street  and  Quincy  Avenue  (at  Playa  System 
E48B). 

Near  intersection  of  Homestead  Avenue  and  82nd  Avenue  (Playa  32) 

Playa  System  E12  &E13  (Western  Area) 

Southeast  of  intersection  of  34th  Street  and  Hartland  Avenue  

Near  intersection  of  Inler  Avenue  and  66th  Street 

Playa  System  F: 

Near  intersection  of  50th  Street  and  Avenue  A  (Playa  16)  

Near  Intersection  of  11-1-27  and  Highway  289  

Approximately  1  mile  south  of  Highway  289  on  IH-27  

Playa  System  G1,  G2,  G3.  &  G4: 

Near  intersection  of  98th  Street  and  University  Avenue  (Playa  85)  

Near  intersection  of  73rd  Street  and  Bangor  Avenue  (Playa  30)  

Playa  System  G5: 

Near  intersection  of  98th  Street  and  Milwaukee  Avenue  (Playa  94)  

Near  intersection  of  98th  Street  and  Alcove  Avenue  (Playa  133)  

Playa  Lake  13  &  15: 

Near  intersectionof  Slaton  Road  and  Martin  L  King  Boulevard  

Near  intersection  of  Slaton  Road  and  Martin  L  King  Bouelvard 

Playa  Lake  89: 

Near  intersection  of  93rd  Street  and  Memphis  Avenue 

Ransom  Canyon  Lake: 

Near  Lake  Shore  Drive 

Slaton  Playa  System: 
Near  intersection  of  Division  Street  and  New  Mexico  Street  (Twin  Lakes  Playa)  .. 
Near  intersection  of  Dawson  Street  and  Fisher  Street  (Compress  Lake  Playa)  .... 


•3,183 

•3,180 
•3,272 

•3,221 

•3,146 
•3,211 

•3,128 
•3,212 
•3,261 

•3,226 
•3,242 

•3,142 
•3,185 

•3,094 

•3,269 

•3,223 
•3,224 

•3,276 
•3,281 

•3,267 
•3,283 

•3,289 

•3,307 

•3,267 

•3,302 

•3,272 

•3,289 

•3,317 
•3,294 

•3,182 
•3,184 
•3,220 

•3,204 
•3,260 

•3,261 

•3,301 

•3,166 
•3,171 

•3,219 

•2,957 


•3,072 
•3,081 


City  of  Lubbock. 

City  of  Lubbock. 
City  of  Lubbock. 

City  of  Lubbock. 

City  of  Lubbock. 
City  of  Lubbock. 


Lubbock  County  (Uninc.  Areas),  City  of 
Lubbock. 


City  of  Lubbock. 
City  of  Lubbock. 
City  of  Lubbock. 


Lubbock  County  (Uninc.  Areas),  Town  of 
Wolff  onh. 


Lubbock  County  (Uninc.  Areas),  City  of 
Lubbock. 


City  of  Lubbock. 


Lubbock  County  (Uninc.  Areas). 


City  of  Lubbock. 


City  of  Lubbock. 


Lubbock  Couty  (Uninc.   Areas),   City  of 
Lubbock. 


City  of  Lubbock. 


City  of  Lubbock. 

Lubbock  County  (Uninc.  Areas),  Village 
of  Lake  Ransom  Canyon,  Village  of 
Buffalo  Springs. 

City  of  Slaton. 
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Source  of  flooding  and  location 


#Depth  in  feet 
above  ground 
+ Elevation  in 
feet  (NGVD) 
'Elevation  in 
feet  (NAVD) 


Communities  a^^ected 


Woodrow  Playa  System: 

Near  intersection  of  University  Avenue  and  Woodrow  Road 

Yellowhouse  Draw: 

At  confluence  witfi  Nortfi  Fork  Double  Mountain  Fork  of  the  Brazos  River 

Just  upstream  of  Atchinson,  Topeka,  and  Santa  Fe  Railway  

Just  upstream  of  University  Avenue 

Approximately  5,5CX)  feet  upstream  of  Loop  289  North  Service  Road  


'3  194     Lubbock  County  lUnmc   Areas) 

'3.157     City  ot  LubbocK 

•3,173 

•3  192 

•3,200 


ADDRESSES 
Lubbock  County  and  Unincorporated  Areas: 

Maps  are  available  for  inspection  at  the  Lubbock  County  Courthouse.  904  Broadway  Street  Lubbock  Texas 

Village  of  Buffalo  Springs: 

Maps  are  available  for  inspection  at  City  Hall,  #2  Manna  Point.  Pony  Express  Drive,  Buffalo  Spnngs,  Texas 

Village  cf  Lake  Ransom: 

Maps  are  available  for  inspection  at  City  Hall.  24  Lee  Kitchens  Dnve,  Ranson  Canyon,  Texas 

City  of  Lubbock: 

Maps  are  available  for  inspection  at  City  Hall.  1625  13th  Street,  Lubbock,  Texas 

City  of  Slaton: 

Maps  are  available  tor  Inspection  at  City  Hall,  130  Soun  9th  Street.  Slaton,  Texas. 

Town  of  Wolfforth: 

Maps  are  available  for  inspection  at  City  Hall.  328  East  Highway  62/82.  Wolfforth  Texas 


Source  of  flooding  and  location 


#  Depth  in  feet 

above  ground 

*  Elevation  in 

feet 

(NGVD) 


Communities  affected 


TEXAS 

Travis  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7418) 

Colorado  River/Lake  Travis: 

Portions  of  Colorado  River/Lake  Travis  from  approximately  4  miles  upstream  to 

•716 

Travis    County    (Uninc     Areas)     City    ot 

approximately  21  miles  upstream  of  Mansfield  Dam. 

Jonestown  City  of  Lago  Vista  and  City 
of    Lakeway    Travis    County     (Uninc. 
Areas) 

Cow  Creek: 

From  confluence  with  Colorado  River/Lake  Travis  to  approximately  3  miles  up- 

•716 

i 

stream. 

Flat  Creek: 

From  confluence  with  Colorado  River/Lake  to  approximately  2.100  feet  upstream 

•716 

Travis  County  (Uninc  Areasj 

ADDRESSES 
Travis  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  411  West  13th  Street.  8th  Floor.  Permit  Office.  Austin.  Texas 

City  of  Jonestown: 

Maps  are  available  for  inspection  at  City  Hall,  18649  FM  1431,  Suite  4A,  Jonestown.  Texas. 

City  of  Lago  Vista: 

Maps  are  available  for  inspection  at  City  Hall.  5803  Thunderbird,  Lago  Vista,  Texas 

City  of  Lakeway: 

Maps  are  available  for  Inspection  at  City  Hall,  104  Cross  Creek.  Lakeway.  Texas. 

— ■ — ■ T 

WASHINGTON 


King  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7306) 

Middle  Fork  Snoqualmie  River: 
At  confluence  with  the  North  Fork  Snoqualmie  River  


Approximately  47,0  miles  from  confluence  with  the  North  Fork  Snoqualmie  River 

At  Southeast  Mount  S.  Road 

North  Fork  Snoqualmie  River: 
At  confluence  with  the  Snoqualmie  River  


Approximately  .4  miles  upstream  of  428th  Avenue  SE 


•426 

•472 
•482 

•426 

•426 


King  County.  City  of  North  Bend    City  ot 
Snoqualmie.  City  of  Carnation 


King  County    City  of  North  Bend    City  ol 
Snoqualmie  City  of  Carnation 
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Approximately  2.5  miles  upstream  from  the  confluence  with  the  Snoqualmie  River 
Middle  Fork  Overflow  1: 
At  confluence  with  Middle  Fork  Snoqualmie  River  


At  divergence  from  Middle  Fork  Snoqualmie  River 
Middle  Fork  Overflow  2: 
At  confluence  with  South  Fork  Snoqualmie  River ... 


At  divergence  from  Overflow  1 
Middle  Fork  Overflow  3: 
At  confluence  with  Overflow  4 


At  divergence  from  Middle  Fork  Snoqualmie  River 
Middle  Fork  Overflow  4: 
At  confluence  with  South  Fork  Snoqualmie  River ... 


At  divergence  from  Middle  Fork  Snoqualmie  River 
South  Fork  Snoqualmie  River: 
At  confluence  with  South  Fork  Snoqualmie  River 


Approximately  6,500  feet  upstream  of  confluence  with  the  Snoqualmie  River 

Approximately  2,375  feet  upstream  from  the  Snoqualmie  Valley  Trail  

Approximately  3.875  feet  upstream  from  468th  Avenue  SE 

Ton  River: 
At  its  confluence  with  the  Snoqualmie  River 


#  Depth  in  feet 

above  ground. 

*  Elevation  in 

feet 

(NGVD) 


Approximately  300  feet  downstream  from  the  Snoqualmie  River  Trail  

Approximately  6,300  feet  upstream  of  the  Snoqualmie  River  Trail  

Approximately  26,100  feet  (5  miles)  upstream  of  the  Snoqualmie  River  Trail  

Approximately  211  feet  downstream  of  Meadowbrook  Avenue 

Approximately  1,214  feet  upstream  of  the  Burlington  Northern  Railroad  

At  confluence  of  North  Fork  Snoqualmie  River  and  South  Fork  Snoqualmie  River 
'  With  Levees/Without  Right  Levee/Without  Left  Levee 


•482 

*430 

•449 

*431 

•442 

•440 

•456 

•436 

•455 

♦426 

'•426/426/426 

1  *  542/543/543 

•613 

•72 

1*89/90/90 
'•124/124/124 
•258 
•423 
•425 
•426 


Communities  affected 


King  County,  City  of  North  Bend,  City  of 
Snoqualmie,  City  of  Camation. 


King  County,  City  of  North  Bend,  City  of 
Snoqualmie,  City  of  Camation. 


King  County,  City  of  North  Bend,  City  of 
Snoqualmie,  City  of  Camation. 


King  County,  City  of  Nortfi  Bend,  City  of 
Snoqualmie,  City  of  Carnation. 


King  County,  City  of  North  Bend,  City  of 
Snoqualmie,  City  of  Carnation. 


King  County,  City  of  North  Bend,  City  of 
Snoqualmie,  City  of  Carnation, 


j_ 


ADDRESSES 


King  County: 

Maps  are  available  for  inspection  at  the  Building  Services  Division,  Department  of  Development  and  Environmental  Sciences,  900  Oaksdale  Av- 
enue SW,  Renton,  Washington 
City  of  Snoqualmie: 
Maps  are  available  for  inspection  at  the  City  Planning  Directors  Office,  109  Riverton  Street,  P.O.  Box  987,  Snoqualmie,  Washington. 

City  of  Camation: 

Maps  are  available  for  inspection  at  the  Planning  Department.  4621  Tolt  Avenue,  Carnation,  Washington. 

City  of  North  Bend: 

Maps  are  available  for  inspection  at  the  Community  Development  Department,  211  Main  Avenue  North,  North  Bend,  Washington. 


Pend  Oreille  County  and  Incorporated  Areas  FEMA  Docket  No.  (B-7418) 

Pend  Oreille  River: 
Approximately  19,600  feet  downstream  of  Sullivan  Lake  Road  


Just  downstream  of  Usk  Bridge  

Approximately  4,000  feet  downstream  of  U.S.  Route  2,  Near  Rat  Island 


•2,041 


•2,054 
•  2,056 


Pend  Oreille  County  (Uninc.  Areas), 
Towns  of  Metaline.  Metaline  Falls. 
lone,  Newport  and  Cusick. 


ADDRESSES 
Unincorporated  Areas  of  Pend  Oreille  County: 

Maps  are  available  for  inspection  at  the  Planning  Department.  625  West  Fourth  Street,  Newport,  Washington. 

Town  of  Cusick: 

Maps  are  available  for  inspection  at  the  Town  Hall.  105  First  Street.  Cusick,  Washington. 

Town  of  lone: 

Maps  are  available  for  inspection  at  the  Town  Hall,  207  Houhton  Street,  lone,  Washington. 

Town  of  Metaline: 

Maps  are  available  for  inspection  at  the  Town  Hall,  101  Housing  Drive,  Metaline,  Washington. 

Town  of  Metaline  Falls: 

Maps  are  available  for  inspection  at  the  Town  Hall,  East  201  5th  Avenue,  Metaline  Falls,  Washington. 
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Source  of  flooding  and  location 


#  Depth  in  feet 

above  ground 

*  Elevation  m 

feet 

(NGVD) 


Communities  atlected 


City  of  Newport: 

Maps  are  available  for  inspection  at  tfie  City  Hall,  South  200  Washington  Avenue  Newport  Washington 


(Catalog  of  Federal  Domestic  .Assistance  No, 
83.100,  "Flood  Insurance.") 

Dated:  April  ,5.  2002. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

[FR  Doc.  02-10221  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-865;  MM  Docket  Nos.  01-340,  01- 
341,  01-342,  01-343;  RM-10345,  RM-10346, 
RM-10347,  RM-10348] 

Radio  Broadcasting  Services;  Pierce, 
NE;  Coosada,  AL;  Pineview,  GA; 
Diamond  Lake,  OR 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  this  document,  the 
Commission  allots  channels  in  four 
separate  docketed  proceedings  which 
were  proposed  together  in  a  multiple 
docket  Notice  of  Proposed  Rule  Making. 
See  67  FR  851  (January  8,  2002). 1)  At 
the  request  of  Pierce  Radio,  LLC. 
Channel  248C2  is  allotted  at  Pierce, 
Nebraska,  as  the  community's  first  local 
transmission  service.  Channel  248C2  is 
allotted  at  Pierce  with  a  site  restriction 
of  5  kilometers  (3.1  miles)  east  of  the 
community.  Coordinates  for  Channel 
248C2  at  Pierce  are  42-11-30  NL  and 
97-28-00  WL.  2)  At  the  request  of 
Media  Equities  Corp.  we  allot  Channel 


226A  at  Coosada,  Alabama.  Channel 
226A  is  allotted  at  Coosada  with  a  site 
restriction  of  14  kilometers  (8,7  miles) 
southeast  of  the  community. 
Coordinates  for  Channel  2 26 A  at 
Coosada  are  32-26-58  NL  and  86-11-38 
WL.  3)  At  the  request  of  Data+Corp 
Channel  226A  is  allotted  at  Pineview. 
Georgia,  as  the  community's  first  local 
aural  transmission  service,  Channel 
226A  can  be  allotted  at  Pineview  with 
a  site  restriction  of  8.4  kilometers  (5.3 
miles)  southeast  of  the  community. 
Coordinates  for  Channel  226A  at 
Pineview  are  32-00-44  NL  and  83-28- 
19  WL,  4)  At  the  request  of  Robert  W. 
Larson,  Channel  299A  is  allotted  at 
Diamond  Lake.  Oregon  as  the 
community's  first  local  aural 
transmission  service,  Channel  299A  can 
be  allotted  at  Diamond  Lake  without  a 
site  restriction.  Coordinates  for  Channel 
299A  at  Diamond  Lake  are  43-10-44NL 
and  122-8-16  WL. 
DATES:  Effective  May  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  Nos.  01-345. 
01-346, 01-347  and  01-348,  adopted 
April  3,  2002,  and  released  April  12, 
2002.  The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  dioring  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II,  445  12th  Street,  ,S\V,. 
Room  CY-A257,  Washington,  DC. 
20554.  This  document  may  also  be 
purchased  from  the  Commission's 


duplicating  contractor.  Qualex 
International,  Portals  II.  445  12th  Street. 
SW,,  Room  CY-B402,  Washinglnn.  DC. 
20554.  telephone  202-863-2893 
facsimile  202-863-2898,  or  via  f-mail 
qualexint@aol,com 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  IS  C.  154,  303.  334  and  336. 
§  73.202    [Amended] 

2   Section  73, 202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
bv  adding  Pierce.  Channel  248C2 

3,  Section  73,202(bj,  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
bv  adding  Coosada,  Channel  226.^ 

4,  Section  73-202(b),  the  Table  of  F.M 
Allotments  under  Georgia,  is  amended 
bv  adding  Pineview.  Channel  226.^ 

5,  Section  73, 202(b),  the  FM  Table  of 
Allotments  under  Oregon,  is  amended 
bv  adding  Diamond  Lake,  Channel 
299A, 

Federal  Communications  Commission, 
)ohn  A.  Karousos. 

Af^sistant  Chief.  Audio  Division.  Office  of 
Broadcast  License  Policy.  Media  Bureau: 
|FR  Dot    0^-10164  Filed  4-24-02:  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  67.  No.  80 
Thursday.  April  25.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  01 -095-1] 

Brucellosis:  Testing  of  Rodeo  Bulls 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


summary:  We  are  proposing  to  amend 
the  brucellosis  regulations  by 
eliminating  the  annual  bincellosis 
testing  requirement  for  rodeo  bulls 
moving  interstate  between  brucellosis 
Class  Free  States.  Since  other  cattle 
moving  between  Class  Free  States  are 
not  required  to  be  tested  for  brucellosis, 
this  requirement  for  rodeo  bulls  moving 
between  such  States  is  more  restrictive 
than  the  requirements  for  other  test- 
eligible  cattle.  This  action  would  update 
our  brucellosis  regulations  by  making 
the  requirements  for  moving  rodeo  bulls 
more  consistent  with  those  for  moving 
other  test-eligible  cattle  between  Class 
Free  States. 

DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  June  24,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-095-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  2073;- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-095-1.  If  you 
use  e-mail,  address  your  comment  to 
regalauons@aphisMsda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-095-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 


room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidavs.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aph  is  .usda  .gov/ppd/ra  dl 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Valerie  Ragan,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231;  (301)  734- 
6954. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  part  78,  subpart  B  (referred  to 
below  as  the  regulations)  restrict  the 
interstate  movement  of  cattle  in  order  to 
prevent  the  spread  of  brucellosis. 

The  regulations  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present  and  the  general 
effectiveness  of  a  State's  brucellosis 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
placed  under  Federal  quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  1 2 
months  preceding  classification  or 
reclassification  as  Class- Free.  The  Class 
C  classification  is  for  States  or  areas 
with  the  highest  rate  of  brucellosis. 
Class  A  and  Class  B  fall  between  these 
two  extremes.  Restrictions  on  moving 
cattle  interstate  become  less  stringent  as 
a  State  approaches  or  achieves  Class 
Free  status. 

Ciu'rently,  the  regulations  at  §  78.14 
require  rodeo  bulls  moving  interstate  to 
be  tested  for  brucellosis  once  every  365 
days.  However,  the  regulations  in 
§  78.14  do  not  take  into  account  the 
classification  of  the  States  from  which 


or  into  which  the  rodeo  bulls  are  being 
moved. 

Since  cattle  being  moved  from  a  Class 
Free  State  are  not  required  to  be  tested 
for  brucellosis,  this  requirement  for 
rodeo  bulls  moving  between  such  States 
is  more  restrictive  than  the  requirements 
for  other  test-eligible  cattle.  The  annual 
testing  requirement  for  all  rodeo  bulls 
was  considered  necessary  at  the  time 
the  current  regulations  were  established 
because  brucellosis  was  more  prevalent 
in  the  United  States  at  that  time  than  it 
is  now.  Rodeo  bulls,  owing  to  the 
peripatetic  nature  of  the  rodeo  industry, 
move  between  States  more  frequently 
than  do  other  cattle  and  thus  were  more 
likely  to  be  shipped  to  or  from  Class  A, 
B,  or  C  States  at  a  time  when  more 
States  held  those  classifications.  In 
recent  years,  however,  the  number  of 
Class  Free  States  has  increased  to  the 
point  where  48  of  the  50  States  now 
qualify  as  brucellosis  Class  Free,  greatly 
reducing  the  risk  of  brucellosis 
transmission  via  interstate  movement  of 
rodeo  bulls.  Therefore,  we  propose  to 
update  our  brucellosis  regulations  by 
eliminating  the  annual  testing 
requirement  for  rodeo  bulls  moving 
between  Class  Free  States,  while 
retaining  the  testing  requirement  for 
rodeo  bulls  that  are  moved  interstate 
into  or  fi-om  States  that  are  not  Class 
Free.  This  proposed  change  would  make 
the  requirements  for  moving  rodeo  bulls 
more  consistent  with  the  requirements 
'for  moving  other  test-eligible  cattle 
between  Class  Free  States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
brucellosis  regulations  in  §  78.14  by 
eliminating  the  annual  brucellosis 
testing  requirement  for  rodeo  bulls 
moving  interstate  in  cases  where  the 
bulls  are  being  moved  only  between 
brucellosis  Class  Free  States. 

This  proposed  rule  would  primarily 
affect  stock  contractors  who  raise  and 
supply  bulls  for  rodeo  events.  More 
specifically,  this  rule  would  affect  stock 
contractors  who  are  located  in  States 
other  than  Texas  and  Missouri — the 
only  two  States  not  currently  classified 


Federal  Register /Vol.  67,  No.  80 /Thursday,  April  25,  2002  /  Proposed  Rules 


20461 


as  Class  Free  States — and  who  do  not 
move  their  bulls  interstate  to  Texas  and 
Missouri.  The  number  of  stock 
contractors  who  fall  into  this  category, 
as  well  as  the  total  number  stock 
contractors  nationally,  is  unknown. 

Those  stock  contractors  who  move  • 
their  bulls  interstate  only  between  Class 
Free  States  would  realize  a  cost  savings 
of  about  $25  to  $30  per  animal  per  year 
(i.e.,  the  cost  of  a  brucellosis  test  and 
associated  veterinary  fees).  Thus,  a  stock 
contractor  with  20  bulls  would  see  a 
savings  of  about  $500  to  $600  per  year 
in  testing  expenses. 

While  stock  contractors  are  not 
specifically  categorized  in  the  Small 
Business  Administration's  (SBA)  table 
of  small  business  size  standards,  they 
could  be  considered  under  either 
Subsector  112  of  that  table  (Animal 
Production),  which  has  a  small  entity 
threshold  of  $750,000,  or  Subsector  711 
(Performing  Arts,  Spectator  Sports  and 
Related  Industries),  which  has  a  small 
entity  threshold  of  $6  million  in  annual 
sales.  According  to  the  National 
Agricultural  Statistics  Service,  over  99 
percent  of  all  operations  raising  cattle 
and  calves  ($750,000  threshold)  are 
small  entities, 'while  large  operations 
account  for  less  than  1  percent. 
Therefore,  it  is  likely  that  most,  if  not 
all,  stock  contractors  would  be 
considered  small  entities  under  SBA 
size  standards, 

Given  that  the  potential  savings  per 
animal  in  foregone  testing  costs  ($25  to 
$30)  can  be  expected  to  make  up  only 
a  small  percentage  of  the  total  expenses 
associated  with  maintaining  a  rodeo 
bull  (  e.g.,  feed  and  routine  veterinary 
care),  the  potential  economic  impact  of 
this  proposed  rule  is  expected  to  be 
small. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 


rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  coiut  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-1 14a-l.  11 4g. 
115.  117,  120,  121.  123-126,  134b.  and  134f; 
7  CFR  2.22.  2.80,  and  371.4. 

2.  Section  78.14  would  be  amended 
by  revising  paragraph  (a)(1)  to  read  as 
follows: 

§78.14    Rodeo  bulls. 

(a)  *  *  * 

(1)  The  bull  is  classified  as  brucellosis 
negative  based  upon  an  official  test 
conducted  less  than  365  days  before  the 
date  of  interstate  movement:  Provided, 
however.  That  the  official  test  is  not 
required  for  a  bull  that  is  moved  only 
between  Class  Free  States; 
***** 

Done  in  Washington,  DC.  this  17th  day  of 
April,  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  02-10110  Filed  4-24-02:  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  111 
[Notice  2002-5] 

Administrative  Fines 

AGENCY:  Federal  Election  Conunission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  its  administrative  fines 
regulations  to  reduce  the  civil  money 
penalties  for  those  who  file  reports  late 
or  who  do  not  file  them  at  all.  The 
amendments  also  create  additional 
levels-of-activity  brackets  and  broaden 
others  within  the  ciurent  schedules  of 
penalties,  clarify  the  Commissions  rules 


on  notifj'ing  respondents  of  reason  to 
believe  findings  and  final 
determinations,  and  make  certain 
technical  amendments  to  its  rules.  The 
Commission  is  also  seeking  public 
comments  on:  whether  it  should  revise 
its  current  method  of  calculating  civil 
money  penalties  to  exclude  some  or  all 
non-federal  receipts  and  disbursements 
from  the  level  of  activity  that  forms  the 
basis  for  the  civil  money  penalties:  and 
whether  it  should  revise  the  rules  to 
clarify  what  will  be  considered 
unacceptable  defenses  to  reason  to 
believe  determinations.  Further 
information  is  provided  in  the 
supplementary  information  that  follows. 
DATES:  Comments  must  be  received  on 
or  before  May  28.  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Rosemary  C  Smith. 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission.  999 
E  Street.  N.W.,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923.  with  printed  copy  follow-up 
to  insure  legibility.  Electronic  mail 
comments  should  be  sent  to 
adminfines2002@fec.gov.  Persons 
sending  comments  by  electronic  mail 
must  include  their  full  name,  electronic 
mail  address  and  postal  service  address 
within  the  text  of  their  comments. 
Comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C.  Smith.  Assistant  General 
Counsel,  or  Ms.  Dawn  M.  Odrowski, 
Staff  Attomev,  999  E  Street,  N.W.. 
Washington,  D.C.  20463,  (202)  694-1650 
or (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  seeking  public 
comments  on  proposed  revisions  to  1 1 
CFR  part  111.  subpart  B,  which  would: 
(1)  Reduce  the  levels  of  civil  money 
penalties  in  the  fine  schedules  set  forth 
in  11  CFR  111.43(a)  and  (b):  (2)  create 
additional  levels-of-activity  brackets 
and  broaden  some  existing  brackets 
within  those  schedules:  (3)  clarify-  that 
all  notifications  and  other 
communications  to  respondents  in  the 
administrative  fines  program  will  be 
made  by  mailing  them  to  a  political 
committee's  address  as  listed  in  the 
committee's  most  recently  filed 
Statement  of  Organization  or 
amendment  thereto:  and  (4)  change  the 
citations  to  the  U.S.  Department  of 
Treasury'  and  Department  of  justice 
regulations  governing  debt  collection 
procedures  to  conform  with 
amendments  made  to  those  regulations 
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after  the  final  administrative  fines  rules 
were  promulgated.  The  Commission 
also  seeks  public  comments  on  (1) 
whether  it  should  revise  its  current 
method  of  calculating  civil  money 
penalties  so  some  types  of  receipts  and 
disbursements  are  not  included  in  the 
level  of  activity  to  which  the  penalty 
schedules  apply,  and  (2)  whether  it 
should  revise  11  CFR  111.35  to  clarify 
what  will  be  considered  unacceptable 
defenses  to  reason  to  believe 
determinations. 

I.  Background 

The  Commission  issued  final  rules  on 
May  19,  2000  (which  included  a  new 
subpart  B  of  11  CFR  Part  111,  and 
technical  amendments  to  11  CFR  104.5, 
111.8, 111.20,  and  111.24)  to  estabhsh 
the  administrative  fines  program  that 
Congress  authorized  in  amendments  to 
section  437g{a)(4)  of  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended.  See  65  Federal  Register 
31787  (May  19,  2000).  These 
amendments  were  enacted  as  part  of  the 
Treasury  and  General  Government 
Appropriations  Act,  2000,  Pub.  L.  No. 
106-58,  106th  Cong.,  §640,  113  Stat. 
430,  476-77  (1999).  Subsequently, 
section  642  of  the  Treasury'  and  General 
Govenmient  Appropriations  Act,  2002, 
extended  the  sunset  date  of  the 
administrative  fines  program  to  include 
all  reports  that  cover  activity  between 
January  1,  2000  and  December  31,  2003. 
Consequently,  the  Commission  revised 
its  regulations  to  extend  the 
administrative  fines  sunset  date  in 
accordance  with  that  statutory 
amendment.  See  66  FR  5968o'  (Nov.  30, 
2001)  and  11  CFR  111.30. 

Under  2  U.S.C.  434,  treasurers  of 
poUtical  committees  are  required  to  file 
reports  with  the  Commission  by 
specified  deadlines.  The  purpose  of  the 
administrative  fines  program  is  to 
enable  the  Commission  to  adjudicate 
reporting  violations  of  2  U.S.C.  434(a) 
without  using  the  traditional 
enforcement  and  conciliation 
procedures  set  out  at  2  U.S.C.  437g  that 
are  used  for  more  serious  violations. 

n.  Proposed  Changes  to  Civil  Money 
Penalty  Schedules  in  11  CFR  111.43 

The  Commission  proposes  to  lower 
the  civil  money  penalties  in  the 
schedules  set  forth  in  11  CFR  111.43(a), 
applicable  to  non-election  sensitive 
reports  and  11  CFR  111.43(b), 
applicable  to  election-sensitive  reports. 

The  current  civil  money  penalty 
schedules  for  late  filers  have  two 
components:  a  base  amount  that 
increases  with  the  level  of  activity 
reflected  in  a  report,  and  an  additional 
per  day  charge.  Similarly,  the  current 


schedules  for  nonfilers  consist  of  a  base 
amount  that  increases  with  the  level  of 
activity.  Both  late  filers  and  nonfilers 
are  subject  to  a  recidivist  escalator  that 
increases  the  penalty  by  25%  for  each 
previous  violation.  Election  sensitive 
reports  are  considered  not  filed  if  they 
are  not  filed  prior  to  four  days  before  an 
election.  Non-election  sensitive  reports 
are  deemed  not  filed  if  they.are  filed 
more  than  30  days  late  or  not  filed  at  all. 

Based  on  its  experience  with  the 
administrative  fine  program  to  date,  the 
Commission  is  concerned  that  fines  for 
committees  with  lower  levels  of  activity, 
generally  below  $50,000  in  a  reporting 
period,  may  be  too  high.  Committees 
with  activity  below  $50,000  are  often 
those  of  candidates  who  have  lost  an 
election  and  fail  to  continue  filing  the 
required  disclosure  reports  after  the  loss 
but  before  they  are  eligible  to  terminate. 
Fines  for  these  committees  can  be 
relatively  high  due  to  their  failure  to  file 
because  the  civil  money  penalties  are 
calculated  using  the  estimated  level  of 
activity  from  previously  filed  reports. 
Therefore,  the  fines  may  create  a 
hardship  for  some  committees  and  their 
treasurers,  since  many  losing  candidates 
lack  fundraising  ability  and  their 
treasurers,  who  are  sometimes 
volunteers,  are  legally  liable  for  the 
fines.  Given  the  current  level  of  civil 
money  penalties,  it  may  be  possible  to 
lower  the  fines  at  the  lower  levels  of 
activity  without  significantly  reducing 
the  incentive  to  file  reports.  More 
generally,  the  Commission  is  concerned 
that  the  overall  civil  money  penalty 
schedules  may  result  in  fines  that  are 
substantial  compared  with  civil 
penalties  for  other  types  of  FECA 
violations  approved  in  enforcement 
conciliation  agreements.  This  concern  is 
exacerbated  given  that  the  25% 
recidivist  factor  is  beginning  to  take 
effect  for  repeat  violations  now  that  the 
administrative  fine  program  has  been 
operating  since  July  2000. 

The  proposed  revisions  to  11  CFR 
111.43(a)  and  (b)  would  change  the  civil 
money  penalty  schedules  in  the 
following  ways:  (1)  By  reducing  either 
the  base  amount  or  the  per  day  charge 
in  each  activity  bracket  for  late  filers 
and  nonfilers  on  both  the  non-election 
and  election  sensitive  schedules;  (2)  by 
splitting  the  existing  brackets  covering 
levels  of  activity  between  $1  to 
$24,999.99  into  three  brackets,  so  that 
civil  money  penalties  at  the  lowest 
levels  of  activity  would  be  further 
reduced;  and  (3)  by  creating  broader 
brackets  for  levels  of  activity  of 
$200,000  and  above  and  reducing  the 
number  of  brackets  for  levels  of  activity 
over  $600,000  from  five  to  three.  The 
Commission  does  not  propose  to  ailter 


the  25%  recidivist  factor  for  each  prior 
violation  imder  the  penalty  schedules  in 
11  CFR  111.43(a)  and  (b). 

On  the  proposed  fine  schedule  for 
non-election  sensitive  reports  that  are 
filed  late,  the  per  day  charge  would  be 
reduced  for  all  report  activity  up  to 
$600,000.  For  report  activity  from 
$600,000  through  $749,999,  the  per  day 
charge  would  remain  at  the  current 
$200.  For  activity  between  $750,000 
through  $999,999,  the  per  day  charge 
would  increase  from  $200  to  $225,  and 
for  activity  of  $1,000,000  or  greater  the 
per  day  charge  would  increase  from 
$200  to  $250.  The  base  penalties  for  all 
levels  of  activity  on  non-election 
sensitive  reports  that  are  filed  late 
would  be  reduced  except  for  levels  of 
activity  between  $10,000  through 
$49,999  which  would  remain  the  same. 
The  base  penalties  for  levels  of  activity 
below  $10,000  would  be  reduced 
between  $50  and  $75.  The  base 
penalties  for  levels  of  activity  between 
$50,000  and  $499,999  would  be  reduced 
between  $50  and  $1,250.  The  base 
penalties  for  levels  of  activity  of 
$500,000  and  above  would  be  reduced 
between  $1,000  and  $3,000.  The 
proposed  revisions  would  reduce  the 
civil  money  penalties  for  non-election 
sensitive  reports  between  11.4%  and 
79.4%. 

Similarly,  on  the  proposed  fine 
schedule  for  election-sensitive  reports 
that  are  filed  late,  the  per  day  late 
charge  would  be  reduced  for  all  activity 
brackets  up  to  $400,000.  For  financial 
activity  from  $400,000  through 
$499,999,  the  per  day  charge  would 
remain  at  the  current  $200.  From 
$500,000  through  $599,999,  the  per  day 
charge  would  increase  from  $200  to 
$225;  from  $600,000  through  $749,999, 
it  would  increase  from  $200  to  $250; 
from  $750,000  through  $999,999  it 
would  increase  from  $200  to  $275;  and 
for  activity  of  $1,000,000  or  greater  the 
per  day  charge  would  increase  from 
$200  to  $300.  The  base  penalties  for  all 
levels  of  activity  on  election-sensitive 
reports  that  are  filed  late  would  be 
reduced  except  for  levels  of  activity 
between  $10,000  through  $99,999  which 
would  remain  the  same.  The  base 
penalties  for  levels  of  activity  below 
$10,000  would  be  reduced  between  $50 
and  $100.  The  base  penalties  for  levels 
of  activity  between  $100,000-$499,999 
would  be  reduced  between  $100  and 
$2,000.  The  base  penalties  for  levels  of 
activity  of  $500,000  and  above  would  be 
reduced  between  $1,750  and  $5,000. 
These  proposed  revisions  would  reduce 
the  civil  money  penalties  for  election- 
sensitive  reports  between  4.3%  and 
65.7%. 
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In  the  case  of  nonfilers,  the  base 
penalties  would  be  reduced  for  all  non- 
election  sensitive  and  election-sensitive 
reports.  The  reductions  in  base  penalties 
for  non-election  sensitive  reports  would 
range  from  $400  for  reports  with  activity 
of  $10,000  through  $24,999  to  $4,000  for 
reports  with  activity  of  $250,000 
through  $299,999  and  $350,000  through 
$399,999.  These  proposed  revisions 
would  reduce  the  civil  money  penalties 
for  non-filed  non-election  sensitive 
reports  between  16.7%  and  72.2%.  The 
reduction  in  base  penalties  for  non-filed 
election-sensitive  reports  would  range 
firom  $100  for  reports  with  activity 
between  $10,000  through  $24,999  to 
$4,000  for  reports  with  activity  between 
$950,000  through  $999,999.  These 
proposed  revisions  woxild  reduce  the 
civil  money  penalties  for  non-filed 
election-sensitive  reports  between  8.3% 
and  50%. 

The  proposed  schedules  also  include 
adjustments  to  some  of  the  levels  of 
activity.  The  fines  for  committees  with 
under  $25,000  in  activity  in  a  reporting 
period  would  be  reduced  by  the 
introduction  of  additional  brackets  at 
the  lowest  levels  of  activity.  The 
existing  $1  to  $24,999.99  bracket  would 
be  split  into  three  brackets:  $1  to 
$4,999.99,  $5,000  to  $9,999.99.  and 
$10,000  to  $24,999.99.  As  a  result  of 
creating  these  additional  brackets, 
penalties  for  late-filed  non-election 
sensitive  reports  would  be  reduced 
between  12%  and  79.4%  and  penalties 
for  late-filed  election  sensitive  reports 
would  be  reduced  between  8.6%  and 
65.7%.  Similarly,  creating  these 
additional  brackets  would  reduce 
penalties  for  non-filed,  non-election 
sensitive  reports  between  66.7%  and 
72.2%.  and  between  10%  and  50%  for 
non-filed,  election  sensitive  reports. 

Finally,  the  proposed  schedules 
would  also  alter  some  of  the  current 
level-of-activity  brackets,  adthough  the 
total  niunber  of  brackets  would  remain 
at  fifteen.  The  schedules  would  create 
three  broader  brackets  for  levels  of 
activity  above  $200,000.  and  the  number 
of  brackets  for  levels  of  activity  of 
$600,000  and  above  would  be  reduced 
from  five  brackets  to  three.  The 
bracketing  for  levels  of  activity  between 
$25,000  and  $199,999.99  would  not 
change.  The  consoUdation  of  brackets 
for  reports  with  activity  of  $600,000  and 
above  would  reduce  penalties  for  all 
non-election  sensitive  reports  between 
11.4%  and  57.2%.  For  all  election- 
sensitive  reports,  the  consolidation  of 
brackets  for  reports  with  activity  above 
$600,000  would  reduce  penalties 
between  7.1%  and  64%. 

The  Commission  requests  comments 
as  to  whether  these  substantial 


reductions  in  penalties  for  political 
committees  with  levels  of  activity  below 
$50,000  would  still  provide  sufficient 
incentive  for  committees  to  file  their 
reports  in  a  timely  manner.  Given  that 
the  proposed  schedules  would  also 
reduce  the  level  of  civil  money  penalties 
for  levels  of  activity  above  $50,000  as 
well,  the  Commission  seeks  comments 
as  to  whether  these  reduced  penalties 
would  substantially  diminish  or 
eliminate  political  committees' 
incentives  to  file  in  a  timely  manner, 
and  thus  become  merely  the  cost  of 
doing  business.  The  Commission  also 
seeks  comments  as  to  whether  these 
reductions  would  affect  committees' 
decisions  to  challenge  reason  to  believe 
findings  and  proposed  civil  money 
penalties. 

As  an  alternative  to  reducing  the  civil 
money  penalty  schedules  at  all  levels  of 
activity,  the  Commission  seeks 
comment  as  to  whether  it  should  reduce 
the  fines  only  for  levels  of  activity 
below  $50,000.  Another  alternative  may 
be  to  reduce  the  civil  money  penalty 
schedule  for  only  non-election  sensitive 
reports  and  to  retain  the  current  civil 
money  penalty  schedule  for  election- 
sensitive  reports.  Please  note  that  these 
alternatives  are  not  reflected  in  the  draft 
rules  that  follow. 

m.  Possible  Revisions  to  Civil  Money 
Penalty  Calculatioiis 

The  Commission  is  considering 
revising  the  administrative  fines 
regulations  to  change  the  way  it  defines 
the  level  of  activity  used  to  calculate 
civil  money  penalties.  Please  note  that 
no  draft  language  on  this  issue  has  been 
included  in  the  proposed  rules  that 
follow. 

Currently,  the  Conunission  calculates 
civil  money  penalties  by  applying  the 
fine  schedules  at  11  CFR  111.43  to  a 
political  committee's  "level  of  activity" 
defined  at  11  CFR  111.43(d)  as  the  total 
receipts  and  disbursements  for  the 
reporting  period  covered  by  a  late  or 
non- filed  disclosure  report.  The  "level 
of  activity"  is  the  Commission's 
interpretation  of  the  statutory 
requirement  in  2  U.S.C.  437g(a)(4){C) 
that  civil  money  penalties  take  into 
account  "the  amount  of  the  violation 
involved"  since  under  2  U.S.C.  434 
political  conmiittees  are  required  to 
disclose  in  their  reports  all  receipts  and 
disbursements.  See  Explanation  and 
Justification  for  Final  Rules  on 
Administrative  Fines.  65  FR  31792  (May 
19,  2000).  In  some  cases,  using  total 
receipts  and  disbursements  as  the  basis 
for  the  penalty  calculation  results  in 
higher  fines  for  political  committees 
who  finance  non-federal  activity 
through  their  federal  accounts.  For 


example,  unauthorized  committees  that 
finance  activities  in  connection  with 
both  federal  and  non-federal  elections 
must  allocate  disbursements  for  those 
activities  between  their  federal  and  non- 
federal accounts  and  must  pay  for  those 
expenses  through  their  federal  accounts 
or  separate  federal  allocation  accounts. 
Non-federal  funds  must  be  transferred 
into  the  federal  accounts  to  pay  for  the 
non-federal  activity,  thereby  resulting  in 
higher  total  receipts  and  disbursements 
for  those  committees  than  for  political 
committees  that  do  not  have  allocable 
activity. 

The  Commission  requests  comments 
as  to  whether  the  level  of  activity  on 
which  civil  money  penalties  are  based 
should  exclude  all  receipts  or 
disbursements  of  a  political  committee 
to  the  extent  they  finance  activity  or 
programs  that  are  not  for  the  purpose  of 
influencing  a  Federal  election.  For 
example:  Should  the  civil  money 
penalty  calculation  exclude  the 
disbursements  of  a  principal  campaign 
committee  (or  other  authonzed 
committee)  that  are  made  to  influence 
the  election  of  a  candidate  for  State  or 
local  office?  Should  the  civil  money 
penalty  calculation  exclude  the 
disbursements  of  a  principal  campaign 
committee  (or  other  authorized 
committee)  that  are  made  to  the  non- 
federal accoimt  of  another  political 
committee?  Should  the  civil  money 
penalty  calculation  exclude  the 
disbursements  of  a  principal  campaign 
committee  (or  other  authorized 
committee)  that  are  made  to  defray  the 
expenses  of  supporting  the  Federal 
candidate's  duties  as  a  holder  of  Federal 
office;  that  is,  as  a  Member  of  Congress? 

Similarly,  should  the  civil  money 
penalty  calculation  exclude  the 
disbursements  of  a  party  committee, 
separate  segregated  fund  or  non- 
connected  committee  that  are  made  to 
pay  the  non-federal  share  of  the 
committee's  allocable  administrative 
expenses,  generic  voter  drive  costs, 
fundraising  expenses  and.  in  the  case  of 
party  committees,  exempt  activities 
expenditiires  under  11  CFR  106.5  and 
106.6?  Should  the  calculation  similarly 
exclude  the  receipts  of  an  unauthorized 
committee  that  are  set  aside  for  payment 
of  its  allocable  non-federal 
expenditures?  Should  the  calculation 
exclude  the  committee's  reported 
disbursements  to  candidates  for  non- 
federal offices  if  made  to  influence  the 
payee's  election  to  a  non-federal  office? 
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IV.  Notification  to  Respondents  of 
Conunission  Reason  To  Believe 
Findings  and  Final  Determinations  and 
Communications  From  the  Reviewing 
Officer— 11  CFR  111.32.  111.34.  11136 
and  111.37 

The  Commission  proposes  to  amend 
11  CFR  111.32. 111.34.  111.36  and 
111.37  to  make  clear  in  the 
administrative  fines  regulations  its 
current  practice  with  respect  to 
notifying  political  committees  and  their 
treasurers  of  its  actions  under  Subpart  B 
of  Part  111.  Notification  of  Commission 
reason  to  believe  findings  and  proposed 
civil  penalties  under  11  CFR  111.32  and 
Commission  final  determinations  under 
11  CFR  111.34  would  continue  to  be 
mailed  to  political  committees  and  their 
treasurers  at  the  political  committee's 
address  listed  in  its  most  recent 
Statement  of  Organization,  or 
amendment  thereto,  on  file  with  the 
Commission  at  the  time  of  the 
notification.  Notification  of  Commission 
final  determinations  and  other  actions 
under  11  CFR  111.37  and  any 
communication  under  11  CFR  111.36 
between  the  administrative  fines 
reviewing  officer  and  respondent 
political  committees  and  their  treasurers 
will  be  sent  to  the  political  committee's 
address  listed  in  its  most  recent 
Statement  of  Organization,  or 
amendment  thereto,  on  file  with  the 
Commission  at  the  time  of  the 
notification,  imless  a  statement 
designating  counsel  has  been  filed  in 
accordance  with  11  CFR  111.23.  Section 
102.2  of  the  regulations  requires  that 
treasurers  of  political  committees  file  a 
Statement  of  Organization  with  the 
Commission  disclosing,  among  other 
things,  the  address  of  the  committee. 
Any  changes  or  corrections  to  the 
information  appearing  in  the  Statement 
of  Organization  are  required  to  be 
reported  no  later  than  ten  days 
following  the  change  or  correction.  If  a 
treasiu'er  does  not  promptly  notify  the 
Commission  of  a  committee  address 
change,  the  treasurer  and  the  committee 
may  not  receive  timely  notice  of 
Commission  actions.  Clarifying  the 
Commission's  notification  policy  in  the 
regulations  is  intended  to  ensure  that  all 
political  committees  have  notice  of  how 
the  Commission  intends  to  fulfill  its 
obligation  to  provide  political 
committees  and  their  treasiuers  with 
notice  of  actions  taken  under  Subpart  B 
of  Part  111.  These  proposed 
amendments  are  also  intended  to 
encourage  treasurers  to  file  any  address 
changes  for  their  committees  with  the 
Commission  in  a  timely  manner. 

The  Conunission  notes  that  similar 
notification  issues  can  arise  under 


Subpart  A  of  Part  111.  This  rulemaking 
is  not  intended  to  address  those  issues. 

V.  Technical  Changes  to  11  CFR  111.45 

The  Commission  is  proposing  a 
technical  amendment  to  11  CFR  111.45 
to  correct  citations  to  regulations 
establishing  the  Federal  Claims 
Collection  Standards.  After  the 
Commission's  administrative  fines  rules 
were  promulgated,  the  Department  of 
Justice  and  the  Department  of  Treasury, 
in  place  of  the  General  Accounting 
Office,  revised  and  recodified  the 
Federal  Claims  Collection  Standards  at 
31  CFR  parts  900  through  904.  The 
proposed  amendment  to  11  CFR  111.45 
would  replace  the  former  regulatory 
citations  with  the  new  citations. 

VI.  Possible  Revisions  To  Clarify  the 
Extraordinary  Circumstances  Defense 
to  Reason  To  Believe  Findings 

Currently,  11  CFR  111.35  sets  out  the 
requirements  for  written  responses 
challenging  Commission  reason  to 
believe  findings  in  the  administrative 
fines  program.  Written  responses  must 
include  the  reasons  why  respondents 
are  challenging  the  Commission's 
finding  and/or  the  proposed  civil  money 
penalty,  which  may  consist  of  factual 
errors,  improper  calculation  of  the 
penalty,  and  the  existence  of 
extraordinary  circumstances  beyond  the 
respondents'  control  that  were  for  a 
duration  of  at  least  48  hours  and 
prevented  them  from  timely  filing  the 
report.  Section  111.35(b)(4)  currently 
provides  four  broad  examples  of 
circumstances  that  will  not  be 
considered  extraordinary  circimnstances. 
During  the  operation  of  the 
administrative  fines  program,  however, 
respondents  have  sought  to  raise  a 
number  of  defenses  that  the 
Commission  has  determined  do  not 
constitute  extraordinary  circumstances. 
Two  of  the  most  common  defenses 
raised  in  challenges  are:  (1)  The 
unavailability  of  the  treasurer  emd 
committee  staff,  sometimes  due  to  the 
illness  or  death  of  the  treasurer, 
committee  staff  or  their  relatives;  and  (2) 
the  inexperience  of  the  treasurer  or 
committee  staff  resulting  from  vacancies 
or  turnover  in  these  positions. 

The  Commission  seeks  conunents  on 
whether  Section  111.35  should  be 
revised  to  more  specifically  state  the 
kinds  of  circumstances  that  will  not  be 
considered  acceptable  defenses.  Please 
note  that  draft  language  on  this  issue 
has  not  been  included  in  the  proposed 
rules  that  follow. 


Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  attached  proposed  rules  would 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  the  attached 
proposed  rules,  if  promulgated,  would 
impose  civil  money  penalties  that  are 
lower  than  those  currently  imposed  and 
would  be  scaled  to  better  take  into 
account  the  amount  of  financial  activity 
on  reports  filed  by  political  committees. 
Thus,  committees  with  lower  levels  of 
financial  activity  would  be  subject  to 
lower  fines  than  political  committees 
with  higher  amounts.  Therefore,  the 
attached  proposed  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  sjnall 
entities. 

List  of  Subjects  in  11  CFR  Part  111 

Administrative  practice  and 
procedures.  Elections,  Law  enforcement. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Election 
Commission  proposes  to  amend 
subchapter  A  of  chapter  I  of  title  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  111— COMPLIANCE 
PROCEDURES  (2  U.S.C.  437g,  437d(a)) 

1.  The  authority  citation  for  part  111 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  437g,  437d(a), 
438(a)(8). 

2.  Section  111.32  would  be  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

§  1 1 1 .32  How  will  the  Commission  notify 
respondents  of  a  reason  to  believe  finding 
and  a  proposed  civil  penalty? 

If  the  Commission  determines,  by  an 
affirmative  vote  of  at  least  four  (4)  of  its 
members,  that  it  has  reason  to  believe 
that  a  respondent  has  violated  2  U.S.C. 
434(a),  the  Chairman  or  Vice-Chairman 
shall  notify  such  respondent  of  the 
Commission's  finding.  The  Commission 
will  notify  the  respondent  political 
committee  and  its  treasurer  of  the 
reason  to  believe  finding  by  mailing  the 
notification  to  the  political  committee 
and  its  treasurer  at  the  political 
committee's  address  as  listed  in  its  most 
recent  Statement  of  Organization,  or 
amendment  thereto,  filed  with  the 
Commission  in  accordance  with  1 1  CFR 
102.2.  The  written  notification  shall  set 
forth  the  following: 
***** 

3.  Section  111.34  would  be  amended 
by  revising  paragraph  fb)  to  read  as 
follows: 
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§111.34    If  the  respondent  decides  to  pay 
the  civil  money  penalty  and  not  to  challenge 
the  reason  to  believe  finding,  what  should 
the  respondent  do? 

***** 

(b)  Upon  receipt  of  the  respondent's 
payment,  the  Commission  shall  send  the 
respondent  a  final  determination  that 
the  respondent  has  violated  the  statute 
or  regulations  and  the  amoimt  of  the 
civil  money  penalty  and  an 
acknowledgment  of  the  respondent's 
payment.  The  Commission  vk^ill  notif\' 
the  respondent  political  committee  and 
its  treasurer  of  the  final  determination 
by  mailing  the  notification  to  the 
political  committee  and  its  treasurer  at 
the  political  committee's  address  as 
listed  in  the  most  recent  Statement  of 
Organization,  or  amendment  thereto, 
filed  with  the  Commission  in 
accordance  with  11  CFR  102.2. 

4.  Section  111.36  would  be  amended 
by  adding  a  new  paragraph  (g)  to  read 
as  follows: 


If  the  level  of  activity  in  the  report  was; 


$1-4,99999* 

$5,000-9.999.99  

$10,000—24,999.99  

$25,000-^9.999.99  

$50,000—74,999.99  

$75,000—99.999.99  

$100,000—149.999.99 
$150,000—199,999.99 
$200 ,  000—299 ,  999 .  99 
$300 ,  000—399 ,  999 .  99 
$400,000—499,999  99 
$500,000—599,999.99 
$600,000—749.999.99 
$750,000—999.999.99 
$1,000,000  or  over  


§  1 1 1 .36    Who  will  review  the  respondents 
written  response? 

***** 

(gl  Unless  a  statement  designating 
counsel  has  been  filed  in  accordance 
with  11  CFR  111.23.  the  reviewing 
officer  will  send  all  communications  to 
the  respondent  political  committee  and 
its  treasurer  to  the  political  committee's 
address  as  listed  in  the  most  recent 
Statement  of  Organization,  or 
amendment  thereto,  filed  with  the 
Commission  in  accordance  with  11  CFR 
102.2. 

5.  Section  111.37  would  be  amended 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§111.37    What  will  the  Commission  do 
once  it  receives  the  respondent's  written 
response  and  the  reviewing  officer's 
recommendation? 

***** 

(e)  Unless  a  statement  designating 
counsel  has  been  filed  in  accordance 


with  n  CFR  ni  23.  the  Commission 
will  notif\-  the  respondent  political 
committee  and  its  irea.surei  of  the  final 
determination  or  other  action  by  mailing 
the  notification  to  the  political 
committee  and  its  treasurer  at  the 
political  committee's  address  as  listed 
in  the  most  recent  Statement  of 
Organization,  or  amendment  thereto, 
filed  with  the  Commission  in 
accordance  with  11  CFR  102.2. 

6.  Section  111  43  would  be  amended 
bv  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 

§111.43.    What  are  the  schedules  of 
penalties? 

(a)  The  civil  muney  penalty  for  all 
reports  that  are  filed  late  or  not  filed, 
except  election  sensitive  reports  and 
pre-election  reports  under  11  CFR  104.5, 
shall  be  calculated  in  accordance  with 
the  following  schedule  of  penalties. 


And  the  report  was  filed  late,  the  civil  money 
penalty  is; 


Or  the  report  was  not  filed,  the  civil  money 
penalty  is 


[$25  +  (S5  X  Number  of  days  late)]  x  [1  +  (.25  $250  >  [1  *  (25  -  Number  of  previous  viola- 

X  Number  of  previous  violations)]..  tions)] 

[$50  +  ($5  X  Number  of  days  late)]  x  [1  +  (.25  $300  ■<  [1  -  (25  ■  Number  o1  previous  viola- 

X  Number  of  previous  violations)].  '      tions)] 

[$100  +  ($5  X  Number  of  days  late)]  x  [1  +  $500  x  [1  +  (  25  >  Number  of  previous  viola- 

(  25  X  Numt»er  of  previous  violations)].  tions)] 

[$200  +  ($20  X  Number  of  days  late)]  x  [1  +  $900  x  [1  *  (.25  x  Number- of  previous  vioia- 

(  25  X  Number  of  previous  violations)].  tions)] 

[$250  +  ($35  X  Number  of  days  late)]  x  [1  +  |  $1,400  x  [1  +  (25  x  Number  of  previous  vio- 

(  25  X  Number  of  previous  violations)].  lations)] 

[$350  +  ($50  X  Number  of  days  late)]  x  [1  ^  $2,000  x  [1  +  (.25  *  Number  of  previous  vio- 

(  25  X  Number  of  previous  violations)]  lations)] 

[$400  +  ($65  X  Number  of  days  late)]  x  [1  +  $2,500  x  [i  *  (.25  -  Number  of  previous  vio- 

(  25  X  Number  of  previous  violations)]  lations)] 

[$600  *  ($75  X  Number  of  days  late)]  x  [1  +  $3,000  .  [1  *  (25  x  Number  of  previous  vio- 

(  25  X  Number  of  previous  violations)].  lations)] 

[$800  +  ($100  X  Number  of  days  late)]  x  [1  +  $4,000  x  [1  +  (25  x  Number  of  previous  v.o- 

(  25  X  Number  of  previous  violations)]  lations)] 

[$1,000  +  ($125  X  Number  of  days  late)]  x  [1  .  $5,000  x  [1  *  (.25  x  Number  of  previous  vio- 

+  (  25  X  Number  of  previous  violations)]  lations)] 

[$1,250  +  ($150  X  Number  of  days  late)]  -  fl  $6,000  x  [1  *  (25  «  Number  of  previous  vio- 

+  (  25  X  Number  of  previous  violations)]  lations)] 

[$1,500  +  ($175  X  Number  of  days  late)]  x  [1  $7,000  x  [1  +  (.25  x  Number  of  previous  vio- 

+  (  25  X  Number  of  previous  violations)]  lations)] 

[$1,750  +  ($200  X  Number  of  days  late)]  «  [i  $8,000  x  [1  +  (.25  ■  Number  of  previous  vio- 

+  (  25  X  Number  of  previous  violations)]  lations)] 

[$2,000  +  ($225  X  Number  of  days  late)]  x  [1  i  $9,000  x  [1  +  (25  >  Number  of  previous  vio- 

+  (  25  X  Number  of  previous  violations)].  lations)] 
[$2,250  +  ($250  X  Number  of  days  late)]  x  [1  I  $10,000  x  [1  +  (25  >  Number  of  previous  v.o- 

+  (.25  X  Number  of  previous  violations)]  lations)] 


a  The  civil  money  penalty  for  a  respondent  who  does  not  have  any  previous  violations  will  not  exceed  the  level  of  activity  m  the  report 


(b)  The  civil  money  penalty  for  accordance  with  the  following  schedule 

election  sensitive  reports  that  are  filed        of  penalties: 
late  or  not  filed  shall  be  calculated  in 


If  the  level  of  activity  in  the  report  was. 


And  the  report  was  filed  late,  the  civil  money   I     Or  the  report  was  not  filed,  the  civil  money 
penalty  IS  penaltyis^ 


$1 -$4,999.99  = 


[$50  +  ($10  X  Number  of  days  late)]  x  [1  *     $500  x  [1  *  (.25  >  Number  of  previous  viola- 
(.25  X  Number  of  previous  violations)].  tions)] 
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If  the  level  of  activity  in  the  report  was: 


$5,000-$9,999  99  

$10,000-24,999.99  .... 
$25,000-^9,999.99  .... 
$50,000-74,999.99  .... 
$75,000-99,999.99  .... 
$100,000-149,999.99 
$150,000-199,999.99 
$200,000-299,999.99 
$300,000-399,999.99 
$400,000-499,999.99 
$500,000-599,999.99 
$600,000-749,999.99 
$750,000-999,999.99 
$1,000,000  or  over  .... 


And  the  report  was  filed  late,  the  civil  money 
penally  is: 


($100  +  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
($150  +  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numtjer  of  previous  violations)]. 
($300  +  ($25  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
($450  +  ($50  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numljer  of  previous  violations)]. 
($600  +  ($70  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numt)er  of  previous  violations)]. 
($800  +  ($100  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
($1,000  +  ($125  X  Number  of  days  late)]  x  (1 

+  (25  X  Number  of  previous  violations)]. 
($1,250  +  ($150  X  Number  of  days  late)]  x  (1 

+  (.25  X  Number  of  previous  violations)]. 
($1,500  +  ($175  X  Number  of  days  late)]  x  (1 

+  (.25  X  Number  of  previous  violations)]. 
($1 ,750  +  ($200  X  Number  of  days  late)]  x  (1 

+  (.25  X  Number  of  previous  violations)]. 
($2,000  +  ($225  X  Number  of  days  late))  x  (1 

+  (.25  X  Number  of  previous  violations)]. 
($2,250  +  ($250  X  Number  of  days  late)]  x  (1 

+  (.25  X  Number  of  previous  violations)]. 
($2,500  +  ($275  X  Number  of  days  late)]  x  (1 

+  (.25  X  Number  of  previous  violations)]. 
($3,000  +  ($300  X  Number  of  days  late)]  x  (1 

+  (.25  X  Number  of  previous  violations)]. 


Or  the  report  was  not  filed,  the  civil  money 
penalty  is: 


$600  X  (1  +  (.25  X  Number  of  previous  viola- 
tions)] 

$900  X  (1  +  (.25  X  Number  of  previous  viola- 
tions)] 

$1 ,400  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$2,400  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$3,100  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$4,200  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$5,500  X  (1  +  (.25  X  Numljer  of  previous  vio- 
lations)] 

$6,500  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$7,500  X  (1  +  (.25  X  Numl)er  of  previous  vio- 
lations)] 

$8,500  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$9,500  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$10,500  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$12,000  X  (1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$14,000  X  (1  +  (.25  X  Nurriber  of  previous  vio- 
lations)] 


•The  civil  money  penalty  for  a  respondent  who  does  not  have  any  previous  violations  will  not  exceed  the  level  of  activity  in  the  report. 


§111.45    [Ammded] 

7.  Section  111.45  would  be  amended 
by  removing  in  the  second  sentence  "4 
CFR  parts  101  through  105"  and  by 
adding  in  its  place  "31  CFR  parts  900 
through  904,"  aind  by  removing 
"Government  Accounting  Office"  and 
adding  in  its  place  "the  U.S.  Department 
of  the  Treasury." 

Dated:  April  19,  2002. 
David  M.  Mason, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  02-10106  Filed  4-24-02;  8:45  am] 

SILUNG  CODE  671S-01-I> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  8 

[Docket  No.  02-05] 
RIN  1557-AC07 

Assessment  of  Fees 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  its  regulation  which  addresses 


assessments  for  independent  trust 
banks.  The  proposal  would  update  the 
regulation  to  reference  the  appropriate 
portion  of  new  forms  issued  by  the 
Federal  Financial  Institutions 
Exaunination  Council  (FFIEC)  which 
replace  the  FFIEC  form  ciuxently 
referenced  in  the  regulation. 

DATES:  Comments  must  be  received  by 
May  17.  2002. 

ADDRESSES:  Please  direct  your 
comments  to:  Office  of  the  Comptroller 
of  the  Currency.  250  E  Street,  S.W., 
Public  Information  Room,  Mailstop  1-5, 
Washington,  DC  20219.  Attention: 
Docket  No.  02-05;  fax  number  (202) 
874—4448;  or  Internet  address: 
regs.comments@occ.treas.gov.  Due  to 
recent  temporary  disruptions  in  the 
OCC's  mail  service,  we  encourage  the 
submission  of  comments  by  fax  or  e- 
mail  whenever  possible.  Comments  may 
be  inspected  and  photocopied  at  the 
OCC's  Public  Reference  Room.  250  E 
Street.  SW..  Washington.  DC.  You  can 
make  an  appointment  to  inspect 
comments  by  calling  (202)  874-5043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andra  Shuster,  Coimsel,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  Proposal 

Section  8.6(c)  of  the  OCC's  regulations 
provides  that  assessments  for 


independent  trust  banks  will  include  a 
"managed  asset  component"  in  addition 
to  the  assessments  calculated  under 
§  8.2.  Under  §  8.6(c)(l)(i),  all 
independent  trust  banks  must  pay  a 
minimimi  fee.  In  addition,  imder 
§  8.6(c)(l)(ii),  independent  trust  banks 
with  "managed  assets"  in  excess  of  SI 
billion  must  pay  an  additional  amount. 
Currently,  12  CFR  8.6(c)(l)(ii)  defines 
the  asset  base  upon  which  the 
additional  assessment  is  applied  by 
reference  to  Schedule  A,  Line  18  of  the 
Annual  Report  of  Trust  Assets  (FFIEC 
Form  001).  FFIEC  Form  001  was 
replaced  effective  December  31,  2001  by 
FFIEC  forms  031  and  041,  Schedule  RC- 
T — Fiduciary  and  Related  Assets. 

The  proposal  amends  the  definition  of 
"Trust  assets"  in  §  8.6(c)(3)(iv).  The 
defined  term  is  changed  to  "Fiduciary 
and  related  assets"  to  reflect  the 
terminology  used  in  Schedule  RC-T  of 
FFIEC  forms  031  and  041.  The  proposal 
replaces  the  reference  to  FFIEC  Form 
001  that  now  appears  with  a  reference 
to  assets  reported  on  Schedule  RC-T  of 
FFIEC  forms  031  and  041,  any  successor 
form  issued  by  the  FFIEC,  and  any  other 
fiduciary  and  related  assets  defined  in 
the  Notice  of  Comptroller  of  the 
Currency  Fees.  "Fiduciary  and  related 
assets"  reported  on  Schedule  RC-T 
reflect  the  types  of  assets,  managed  in  a 
trust  or  fiduciary  related-capacity, 
covered  by  the  now-outdated  cross- 
reference  in  the  current  rule,  plus 
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certain  other  similarly  managed  assets 
(corporate  trust  and  agency  accounts), 
not  reported  on  the  previous  FFIEC  form 
due  to  imprecisions  in  the  instructions 
to  the  form. 

The  proposal  also  removes  references 
in  §§  8.6(c)(1)  and  (c)(l)(ii)  to  "'managed 
assets"  and  "trust  assets  under 
management."  and  replaces  them  with 
the  new  term  "fiduciary  and  related 
assets."  which  is  used  in  Schedule  RC- 
T  of  FFIEC  forms  031  and  041. 

The  proposal  would  also  make  a 
technical  correction  to  §  8.1.  correcting 
the  reference  to  "12  U.S.C.  93A"  to  "12 
U.S.C.  93a." 

Finally,  we  note  that  the  changes 
made  in  this  proposal  affect  a  small 
number  of  banks  that  are  already  aware 
of  the  change  in  FFIEC  forms.  In 
addition,  this  amendment  is  intended  to 
eliminate  any  confusion  caused  by  the 
outdated  cross-reference  in  the  current 
rule  for  trust  banks  calculating  their 
assessments  for  the  upcoming  period 
due  on  July  31.  2002.  For  these  reasons, 
we  have  concluded  that  an  abbreviated 
comment  period  is  adequate  under  the 
circumstances. 

Request  for  Comments 

The  OCC  invites  comment  on  all 
aspects  of  the  proposed  regulation. 

Solicitation  of  Comments  on  Use  of 
Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act,  Pub.  L.  106-102,  sec.  722. 
113  Stat.  1338,  1471  (Nov.  12.  1999), 
requires  the  Federal  banking  agencies  to 
use  plain  language  in  all  proposed  and 
final  rules  published  after  January  1. 
2000.  We  invite  your  comments  on  how 
to  make  this  proposal  easier  to 
understand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  this 
material  be  better  organized? 

•  Are  the  requirements  in  the 
proposed  regulation  clearly  stated?  If 
not,  how  could  the  regulation  be  more 
clearly  stated? 

•  Does  the  proposed  regulation 
contain  language  or  jargon  that  is  not 
clear?  If  so,  which  language  requires 
clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  regulation 
easier  to  understand?  If  so,  what 
changes  to  the  format  would  make  the 
regulation  easier  to  understand? 

•  What  else  could  we  do  to  make  the 
regulation  easier  to  understand? 

Regulatory  Flexibility  Act 

An  agency  must  prepare  a  Regulatory 
Flexibility  Analysis  if  a  rule  it  proposes 
will  have  a  "significant  economic 


impact"  on  a  "substantial  number  of 
small  entities."  5  U.S.C.  603.  605.  If, 
after  an  analysis  of  a  rule,  an  agency 
determines  that  the  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  provides  that  the 
head  of  the  agency  may  so  certify-. 

The  OCC  has  reviewed  the  impact  this 
proposed  rule  will  have  on  small 
national  banks.  For  purposes  of  this 
Regulatory  Flexibility  Analysis  and 
proposed  regulation,  the  OCC  defines 
"small  national  banks"  to  be  those 
banks  with  less  than  SlOO  million  in 
total  assets.  Based  on  that  review,  the 
OCC  certifies  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  basis  for  this  conclusion  is 
that  only  9  trust  banks  will  be  affected. 
The  OCC  believes,  as  a  result,  that  the 
rulemaking  will  not  have  an  impact  on 
a  substantial  number  of  small 
institutions. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Public 
Law  104-4  (2  U.S.C.  1532)  (Unfiinded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  federal  mandate  that  may 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  SlOO  million 
or  more  in  any  one  year.  If  a  budgetar\' 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identif)'  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  state, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
under  the  Unfunded  Mandates  Act. 

List  of  Subjects  in  12  CFR  Part  8 

National  banks,  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  8  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  8— ASSESSMENT  OF  FEES 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

.\uthority:  12  U.S.C.  93a,  481.  482.  1867, 
3102,  and  3108;  15  U.S.C.  78c  and  78l;  and 
26  DC.  Code  102 

2.  Section  8.1  is  revised  to  read  as 
follows: 

§  8.1     Scope  and  application. 

The  assessments  contained  in  this 
part  are  made  pursuant  to  the  authority 
contained  in  12  U.S.C.  93a,  481.  482, 
and  3102:  15  U.S.C.  78c  and  781:  and  26 
D.C.  Code  102. 

3.  In  §8.6: 

A.  Paragraph  (c)(1)  is  amended  by 
removing  the  term  "managed"  and 
adding  in  its  place  "fiduciarv'  and 
related";  and 

B  Paragraphs  (c)(l)(ii)  and  (c)(3)(iv) 
are  revised  to  read  as  follows: 

§  8.6    Fees  for  special  examinations  and 
investigations. 

*         •         *         «         « 

(c)*   *   * 

(D*  *  * 

(ii)  Additional  amount  for 
independent  trust  banks  with  fiduciary 
and  related  assets  in  excess  of  SI 
billion.  Independent  trust  banks  with 
fiduciary  and  related  assets  in  excess  of 
$1  billion  will  pay  an  amount  that 
exceeds  the  minimum  fee.  The  amount 
to  be  paid  will  be  calculated  by 
multiplying  the  amount  of  fiduciary  and 
related  assets  by  a  rate  or  rates  provided 
by  the  OCC  in  the  Notice  of  Comptroller 
of  the  Currency  Fees, 


(0*  *  * 

(3)*    *    * 

(iv)  Fiduciary  and  related  assets  are 
those  assets  reported  on  Schedule  RC- 
T  of  FFIEC  forms  031  and  041 .  Line  9 
(columns  A  and  B)  and  Line  10  (column 
B).  anv  successor  form  issued  by  the 
FFIEC.  and  any  other  fiduciar\-  and 
related  assets  defined  in  the  Notice  of 
the  Comptroller  of  the  Currency  Fees. 

Datt-d   .^prll  22,  2002. 
John  D.  Hawke,  )r.. 
Comptroller  of  the  Currency. 
IFR  Doc.  02-10277  Filed  4-24-02;  8:45  amj 
BILLING  CO0€  4810-33-1' 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  560,  590  and  591 
[No.  2002-17] 
RIN  1550-AB51 

Alternative  IMortgage  Transaction 
Parity  Act;  Preemption 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Alternative  Mortgage 
Transaction  Parity  Act  (Parity  Act) 
authorizes  state-chartered  housing 
creditors  to  make,  purchase,  and  enforce 
alternative  mortgage  transactions 
without  regard  to  any  state  constitution, 
law,  or  regulation.  To  rely  on  the  Parity 
Act,  certain  state-chartered  housing 
creditors  must  comply  with  regulations 
on  alternative  mortgage  transactions 
issued  by  the  Office  of  Thrift 
Supervision  (OTS).  In  today's 
rulemaking,  OTS  proposes  to  revise  its 
rule  identifying  the  OTS  regulations  that 
apply  to  creditors  under  the  Parity  Act. 
OTS  would  no  longer  identify  its 
regulations  on  prepayment  and  late 
charges  for  state  housing  creditors. 

OTS  is  also  proposing  to  revise 
existing  Umitations  on  the  amount  of 
late  charge  that  may  be  assessed  on 
loans  secured  by  first  liens  on 
residential  manufactured  homes  under 
part  590.  Part  590  addresses  the 
preemption  of  certain  state  usury  laws 
for  federally-related  residential 
mortgage  loans.  In  addition.  OTS  is 
proposing  a  minor  technical  change  to 
the  definition  of  reverse  mortgage  in 
part  591 ,  which  addresses  the 
preemption  of  state  due-on-sale  laws. 
DATES:  Comments  must  be  received  on 
or  before  Jime  24,  2002. 

ADDRESSES: 

S4ail:  Send  comments  to  Regulation 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington.  DC  20552, 
Attention:  Docket  No.  2002-17. 
Commenters  should  be  aware  that  there 
have  been  some  unpredictable  and 
lengthy  delays  in  postal  deliveries  to  the 
Washington,  DC  area  in  recent  weeks 
and  may  prefer  to  make  their  comments 
via  facsimile,  e-mail,  or  hand  delivery. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW.,  from  9:00  a.m.  to 
4:00  p.m.  on  business  days,  Attention: 
Regulation  Comments,  Chief  Counsel's 
Office,  Docket  No.  2002-17. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 


906-6518,  Attention:  Docket  No.  2002- 
17. 

E-Mail:  Send  e-mails  to 
regs.comments@ots.treas.gov,  Attention: 
Docket  No.  2002-17,  and  include  your 
name  and  telephone  number. 

Availability  of  comments:  OTS  will 
post  comments  and  the  related  index  on 
the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition,  you  may 
inspect  comments  at  the  Public  Reading 
Room,  1700  G  St.  NW.,  by  appointment. 
To  make  an  appointment  for  access,  call 
(202)  906-5922,  send  an  e-mail  to 
public.info@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755.  (Please  identify  the  materials  you 
would  like  to  inspect  to  assist  us  in 
serving  you.)  We  schedule 
appointments  on  business  days  between 
10:00  a.m.  and  4:00  p.m.  In  most  cases, 
appointments  will  be  available  the 
business  day  after  the  date  we  receive  a 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Stark,  Senior  Project  Manager, 
Comphance  Policy,  (202)  906-7054; 
Karen  Osterloh,  Assistant  Chief 
Counsel,  (202)  906-6639,  Regulations 
and  Legislation  Division,  Office  of  Thrift 
Supervision.  1700  G  Street  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Alternative  Mortgage 
Transaction  Parity  Act  R^julations 
(§  560.220) 

A.  Background 

Congress  enacted  the  Parity  Act '  in 
1982  to  stimulate  credit  in  an  unusually 
high  interest  rate  environment  by 
encouraging  variable  rate  mortgages  and 
other  creative  financing.  In  hearings 
before  the  Senate  in  1981,  mortgage 
bankers  testified  that  statutes  in  26 
states  barred  state-chartered  mortgage 
bankers  and  lending  institutions  from 
originating  alternative  mortgage  loans, 
or  imposed  significantly  higher 
restrictions  on  such  loans  than  applied 
to  federally  chartered  lenders  operating 
under  federal  regulations.  Congress 
wanted  to  make  more  housing  credit 
available  by  giving  those  state-chartered 
housing  creditors  ^  parity  with  federally 
chartered  institutions  and  eliminate  the 
discriminatory  impact  of  the  state  laws 
by  authorizing  those  creditors  to  make, 


purchase,  and  enforce  alternative 
mortgage  loans. ^ 

The  Parity  Act  applies  to  loans  with 
any  "alternative"  payment  featiu-es  that 
vary  from  conventional  fixed-rate,  fixed 
term  mortgage  loans,  such  as  variable 
rates,  balloon  payments,  or  call  features. 
It  allows  state  hcensed  and  regulated 
housing  creditors  to  engage  in 
"alternative  mortgage  transactions" 
notwithstanding  "any  State 
constitution,  law,  or  regulation," 
provided  the  transactions  are  in 
conformity  with  regulations  that  would 
apply  to  a  comparable  federally 
chartered  housing  creditor.'* 

To  qualify  as  a  state  housing  creditor 
and  take  advantage  of  preemption,  the 
Parity  Act  specifically  provides  that  the 
creditor  must  be  "licensed  imder 
applicable  State  law  and  [remain  or 
become]  subject  to  the  applicable 
regulatory  requirements  and 
enforcement  mechanisms  provided  by 
State  law."  ^  Housing  creditors,  other 
than  state-chartered  banks  and  state- 
chartered  credit  imions,^  that  wish  to 
make  an  alternative  mortgage 
transaction  under  the  authority  of  the 
Parity  Act,  must  abide  by  designated 
OTS  regulations.  Those  regulations  are 
enforced  by  each  state  housing 
creditor's  applicable  state  regulator. 

The  Parity  Act  directed  the  Federal 
Home  Loan  Bank  Board  (Bank  Board), 
OTS's  predecessor  agency,  to  identify, 
describe,  and  publish  those  portions  of 
its  regulations  that  were  inappropriate 
for,  and  thus  inapplicable  to,  non- 
federally  chartered,  non-bank,  non- 
credit  union  housing  creditors.^  In  1982, 
the  Bank  Board  published  a  "Notice  to 
Housing  Creditors"  (1982  Notice).*  The 
1982  Notice  provided  that  state  housing 
creditors,  other  than  commercial  banks, 
credit  unions  or  federal  associations, 
may  make  alternative  mortgage  loans 
subject  to  the  Bank  Board's 
requirements  on  adjustments  to  rate, 
payment,  balance  or  term  of  maturity 
and  disclosure. 

In  1983,  the  Bank  Board  published  a 
final  rule  codifying  a  revised  Notice  to 
Housing  Creditors.  The  1983  final  rule 
identified  three  provisions  that  were  an 
integral  part  of,  and  particular  to. 


'  12  ll.S.C.  3801  etseq. 

^  A  "housing  creditor"  is  a  depository  institution, 
a  lender  approved  by  the  Secretary  of  Housing  and 
Urban  Development  for  participation  in  certain 
mortgage  insurance  programs,  "any  person  who 
regularly  makes  loans,  credit  sales  or  advances 
secured  by  interests  in  properties  referred  to  in  (the 
Paritv  Act);  or  ..  .  any  transferee  of  any  of  them." 
12U'S.C.  3802(2). 


3 12  U.S.C.  3801(b).  See  also  National  Home 
Equity  Mortgage  Association  v.  Face,  64  F.  Supp.  2d 
584,  587  (E.D.  Va.  1999),  affd.  239  F.3d  633  (4th 
Cir.  2001),  and  cert  denied  70  U.S.L.W.  3234  (U.S. 
Oct.  1,  2001)  (No,  00-1851). 

«yd.,  12  U.S.C.  3803. 

5  12  U.S.C.  3802(2). 

^  State-chartered  commercial  banks  and  state- 
chartered  credit  unions  must  comply  respectively 
with  regulations  of  the  Office  of  the  Comptroller  of 
the  Currency  (OCC)  and  the  National  Credit  Union 
Administration  (NCUA). 

'  Section  807  of  Pub.  L.  97-320  (1982). 

8  47  Fed.  Reg.  51733  (November  17, 1982). 
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alternative  mortgage  transactions.  These 
included  provisions  governing  the 
authority  to  make  partially  amortized  or 
non-amortized  loans  and  to  adjust  the 
interest  rate  payment,  balance  or  term  of 
maturitv:  limitations  on  adjustments  on 
loans  secured  by  borrower-occupied 
property:  and  requirements  for 
disclosures  on  loans  secured  bv 
borrower-occupied  property  that  are  not 
fixed-rated  and  fully  amortized.^ 

When  the  1982  Notice  was  issued, 
federal  savings  associations  had  a 
limited  ability  to  impose  prepayment 
penalties  on  alternative  mortgage 
transactions.'"  While  the  ability  of 
federal  thrifts  to  impose  prepayment 
penalties  was  expanded  in  1984," 
restrictions  were  not  removed 
completely  imtil  1993.  At  that  time  OTS 
allowed  prepayment  penalties  at  any 
time  and  in  any  amount  authorized  by 
the  loan  contract  for  both  adjustable  rate 
and  fixed-rate  mortgages. '^ 

In  January  1996,  OTS  proposed  to 
designate  additional  rules  as  applicable 
under  the  Parity  Act.  Specifically,  OTS 
proposed  to  designate  all  of  proposed 
part  560  (rules  on  the  lending  powers  of 
federal  savings  associations  and  safety 
and  soundness-based  lending  provisions 
applicable  to  all  savings  associations) 
and  proposed  §  563.99  (fixed  and 
adjustable-rate  mortgage  loan 
disclosures,  adjustment  notices,  and 
interest  rate  caps)."  In  the  final  rule, 
OTS  deleted  the  general  reference  to 
part  560,  and  specifically  identified 
applicable  regulations,  including  new 
references  to  late  charges  and 
prepayment  provisions.''*  The  list  of 
OTS  regulations  currently  appUcable  to 
state  housing  creditors  now  includes  the 
following  sections: 

•  §  560.33.  This  reference  permits 
state  housing  creditors  to  impose  late 
charges  for  any  delinquent  periodic 
payment  and  sets  out  certain  limitations 
on  the  assessment  of  such  late  charges. 

•  §  560.34.  This  reference  permits 
state  housing  creditors  to  impose  a 
prepayment  penalty  and  indicates  how 
prepayments  must  be  applied. 

•  §  560.35.  This  section  addresses 
adjustments  to  interest  rate,  adjustments 


"48  Fed   Reg.  23.032.  23053  (May  23.  1983)  The 
notice  was  codified  as  an  appendix  to  part  545  In 
1989.  it  was  moved  12  CFR  545.33  See  54  FR  49492 
(November  30.  1989). 

'"See  12  CFR  545.8-5(b)(1983). 

''•  See  12  CFR  545.34(c)(1984). 

1^58  FR  4308  (Jan.  14.  1993).  Of  course,  federal 
thrifts  must  disclose  prepayment  penalties  and  late 
charges  under  the  Federal  Reserve  Board's 
Regulation  Z:  which  implements  the  Truth  in 
Lending  Act  (15  U.S.C.  1601  pf  seq).  See  12  CFR 
226.18(k)  and  (1). 

'3  61  FR  1162,  at  1166.  1174,  and  1181  (|anuary 
17.  1996). 

"•ei  FR  50951,  at  50955,  and  50969  (September 
30.  1996). 


to  the  payment  and  loan  balance,  and 
the  use  of  indices. 

•  §  560.210.  This  reference  requires 
state  housing  creditors  to  provide  initial 
disclosures  and  adjustment  notices  for 
variable  rate  transactions. 

Housing  creditors  must  comply  with 
these  requirements  to  obtain  the  benefit 
of  the  Parity  Act's  preemption  of  state 
laws. 

On  April  5.  2000,  OTS  published  an 
advance  notice  of  proposed  rulemaking 
(AhfPR)  entitled  "Responsible 
Alternative  Mortgage  Lending.  65  FR 
17811.  The  ANfPR  sought  public 
comment  on  various  questions  in 
connection  with  its  review  of  mortgage 
lending  regulations.  OTS  specifically 
sought  comment  about  possible 
amendments  to  §  560.220.  To  the  extent 
that  commenters  addressed  these  issues, 
they  are  discussed  below. 

B.  Proposed  §560.220 

1.  Comments  on  the  ANPR 

Consumer  groups  and  states  generally 
urged  OTS  to  limit  the  applicability  of 
the  Parity  Act  regulations  to  enable  the 
states  to  better  regulate  non-depository 
state  housing  creditors.  These 
commenters  contended  that  state 
housing  creditors  are  taking  advantage 
of  OTS  regulations  on  prepayment 
penalties  and  late  fees  by  structuring 
otherwise  fixed-rate,  fixed  term  loans 
with  features  to  make  them  alternative 
mortgages  emd  thus  avoid  state 
restrictions  on  these  charges.  These 
commenters  specifically  suggested 
removing  prepayment  penalties  and  late 
fees  provisions  from  the  list  of 
regulations  applicable  to  state  housing 
creditors  because  those  provisions  apply 
to  all  mortgage  loans  (not  just 
alternative  transactions),  arguing  that 
they  allow  non-depository  institutions 
to  piggy  back  on  federal  preemption  and 
facilitate  predatory  practices.  '"' 

Financial  institutions  and  their  trade 
organizations  generally  supported  the 
existing  Parity  Act  rules  as  enhancing 
credit  availability  and  enabling  lenders 
to  develop  new  mortgage  options.  They 
argued  that  if  the  scope  of  the  Parity  Act 
regulations  were  significantly  narrowed, 
state  financial  institutions  potentially 
could  be  required  to  comply  with  51 
sets  of  state  requirements,  and  that  this 
would  increase  lending  costs  to 
consumers.  Some  commenters  argued 


the  Parity  Act  does  not  limit  the  scope 
of  regulations  applicable  to  housing 
creditors  to  those  provisions  concerning 
only  alternative  mortgage  transactions. 

2.  Proposed  Revisions  to  §  560.220 

OTS  has  reviewed  the  designation  of 
the  regulations  on  prepayments  and  late 
charges  in  light  of  the  comments  on  the 
ANPR  and  the  purposes  of  the  Parity 
Act,  and  is  proposing  to  delete  these 
rules  from  the  list  of  provisions  that 
apply  to  state  housing  creditors  under 
the  Parity  Act. 

The  Parity  Act  directs  the  Bank  Board 
(now  OTS),"OCC  and  NCUA  to  idenlif\', 
describe,  and  publish  those  regulations 
that  are  "inappropriate  for  and 
inapplicable"  to  state  housing  creditors. 
The  Parity  Act,  however,  provides  little 
guidance  to  the  agencies  in  determining 
which  regulations  are  appropriate.  As  a 
result,  NCUA.  OCC,  OTS,  and  the  Bank 
Board  have  taken  substantially  different 
approaches  to  the  designation  of  rules. 

NCUA.  for  example,  has  identified  all 
of  its  lending  regulations  as  applicable 
to  alternative  mortgage  transactions  by 
state-chartered  credit  unions.'^  These 
mortgage  regulations  address  such 
matters  as  the  term  of  the  loan, 
requirements  governing  security 
instruments,  notes,  and  liens,  due-on- 
sale  provisions,  and  assumptions  and, 
as  required  under  the  Federal  Credit 
Union  Act,  specifically  prohibit 
prepayment  penalties 

In  contrast.  OCC  has  designated  as 
applicable  to  state-chartered  commercial 
banks  its  rules  that  directly  relate  to 
adjustable  rate  mortgages.'^  OCC's 
designated  regulations  define  ARM 
loans,  authorize  certain  indexes  and 
allow  prepayment  fees. 

The  Bank  Board  initially  identified  as 
appropriate  and  applicable  those 
regulations  that  "describe  and  define" 
alternative  mortgage  transactions  and 
not  those  regulations  intended  for  the 
general  supervision  of  federal 
associations.  Because  agency  rules  on 
prepayment  penalties  and  late  charges 
applied  to  loans  generally  (as 
distinguished  from  rules  that  bear 
directly  on  the  unique  features  of 
alternative  mortgage  loans),  the  Bank 
Board's  Parity  Act  regulation  did  not 
identif\-  these  provisions. 

In  1996.  OTS  took  a  different  tack  and 
added  provisions  on  prepayment  and 
late  charges  to  the  list  of  designated 


'5 OTS  does  not  collect  information  on  housing 
creditors  that  take  advantage  of  the  Parity  Act. 
Accordingly.  OTS  sought  data  on  the  extent  to 
which  housing  creditors  taking  advantage  of  the 
Parity  Act  are  engaged  in  predatory  practices  and 
the  effect  that  the  Parity  Act  has  the  availability  of 
credit.  While  commenters  offered  anecdotal 
information.  OTS  received  no  comprehensive  data 
in  response  to  the  ANPR. 


'6  12  CFR  701. 21(al  stales  iWlhile  §  701.21 
generally  applies  to  Federal  credit  unions  only,  its 
provisions  may  be  used  by  stale-chartered  credit 
unions  with  respect  to  alternative  mortgage 
transactions  in  accordance  with  12  U.S.C.  3801  et 
seq" 

"12  CFR  34.24.  which  applies  12  CFR  part  34. 
subpart  B. 
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regulations.  The  designation  occurred  as 
part  of  a  larger  regulatory  project  to 
update  and  reorganize  all  of  its  lending 
and  investment  regulations.  The 
proposed  and  final  rules  did  not  explain 
the  reason  for  OTS  departure  from  its 
predecessor  agency's  standard. 

The  proposed  rule  merely  stated  in 
one  sentence  that  OTS  would  identify  as 
appropriate  and  applicable  to 
alternative  mortgage  transactions  all  of 
part  560  and  §  563.99.  The  preamble  to 
the  final  rule,  again  in  one  sentence, 
merely  stated  that  the  rule  was  being 
"revised  to  identify  the  appropriate 
sections  with  greater  specificity,"  and 
the  rule  itself  then  designated  four 
particular  provisions. 

Between  publication  of  the  proposed 
and  final  rules,  OTS  issued  a  legal 
opinion  to  address  a  particular  state  law 
on  prepayment  penalties.'"  The  opinion 
concluded  that  the  application  of  the 
Parity  Act  to  a  state  prepayment 
provision  fell  into  a  gray  area  between 
laws  clearly  preempted  by  the  Act 
(those  barring  variable  rate  loans)  and 
those  clearly  not  (those  governing  liens 
and  foreclosures.)  The  opinion 
recognized  that  the  OTS  prepayment 
provisions  applied  to  all  real  estate 
loans  for  federal  thrifts  not  just 
alternative  mortgage  transactions,  but 
then  simply  stated  that  state  housing 
creditors  would  be  "disadvantaged  vis- 
a-vis federal  thrifts  '  if  they  had  to 
comply  with  the  state  law  restricting 
prepayment  penalties  and  so  concluded 
that  it  was  preempted. 

The  purpose  of  the  Parity  Act  was  to 
enable  all  housing  creditors  to  provide 
credit  with  alternative  mortgage 
vehicles  and  to  preempt  state  laws  that 
would  prevent  that  type  of  credit.  '^  The 
designation  of  §  560.35  and  §  560.210  is 
essential  to  enable  state  housing 
creditors  to  continue  to  provide 
alternative  mortgages.  Accordingly,  to 
provide  parity  witi  federal  thrifts, 
OTS's  proposed  rule  continues  to 
designate  these  two  provisions. 

On  the  other  hand,  the  OTS 
prepayment  and  late  fee  provisions  are 
not  intrinsic  to  the  ability  to  offer 
alternative  mortgages.  We  note  that 
credit  unions  are  barred  by  statute  from 
imposing  prepayment  penalties  on  any 
loan,  while  OCC  has  specifically 
designated  a  prepayment  penalty 
provision  as  applying  to  aJtemative 
mortgages.  As  for  late  fees.  NCUA  has 
designated  its  late  fee  provision  as 
applying,  while  OCC  has  not.  As  these 


"OTS  Op.  Chief  Counsel  (April  30,  19961. 

"  It  is  of  note  that  the  Parity  Act  makes  no 
reference  to  fees  or  penalties  nor  does  it  direct  the 
federal  regulators  to  consider  their  impact  on 
alternative  mortgages. 


various  approaches  illustrate,  the 
agencies  have  exercised  broad 
discretion  in  their  designations  of 
appropriate  regulations  under  the  Parity 
Act  and  have  struck  different  balances 
depending  upon  their  statutory  and 
regulatory  scheme. 

Certainly  there  are  advantages  and 
disadvantages  to  each  charter  and 
licensing  scheme  for  the  various  types 
of  housing  creditors.  Federal  thrifts 
operate  under  a  uniform  system  of 
safety  and  soundness  and  compliance 
rules  nationwide,  with  regular 
examinations  and  close  supervision. 
State  thrifts  have  a  somewhat  similar 
system  governing  operations  within 
their  own  jurisdictions.  Other  types  of 
housing  creditors  are  not  bound  by 
these  restrictions  and  have  more 
latitude  in  their  operations. 

OTS  is  proposing  to  delete  §  560.34 
and  §  560.33  from  the  list  of  regulations 
designated  for  alternative  mortgages. 
These  two  regulations  apply  to  real 
estate  loans  in  general  and  are  part  of  a 
broader  regulatory  scheme  governing 
the  lending  operations  for  federal  thrifts. 

OTS  recognizes  that  state  housing 
creditors  may  view  this  proposal  as 
having  a  discriminatory  impact  on  their 
ability  to  offer  alternative  mortgages. 
States  that  restrict  prepayment  penalties 
and  late  fees  generally  apply  those 
restrictions  to  all  real  estate  loans,  not 
just  to  alternative  mortgage  transactions. 
The  states'  laws  in  these  areas  are  not 
directed  at  restricting  alternative 
mortgage  transactions  but  in  regulating 
mortgage  transactions  in  general. 

One  of  the  congressional  findings 
underlying  the  Parity  Act  was  that  OTS 
and  the  other  federal  regulators  had 
adopted  regulations  authorizing  their 
federally  chartered  institutions  to  offer 
alternative  mortgages,  and  that  the 
purpose  of  the  Act  was  to  eliminate  the 
discriminatory  impact  of  those 
regulations. 20  OTS  regulations  on 
prepayment  penalties  and  late  fees, 
however,  were  not  adopted  to  enable 
federal  thrifts  to  engage  in  alternative 
mortgage  financing,  but  rather  to  permit 
federal  thrifts  the  flexibility  to  exercise 
their  lending  powers  under  a  uniform 
federal  scheme.  See  12  CFR  560.2(a). 
Therefore,  OTS  does  not  believe  that 
Congress  intended  that  regulations  such 
as  these  would  offer  a  basis  for  claiming 
discriminatory  treatment  or  were 
needed  to  provide  parity  with  federally 
chartered  institutions.  Indeed,  OTS 
broadly  allows  federal  thrifts  to  impose 
loan-related  fees  (e.g.,  initial  charges 
and  servicing  fees)  on  any  loan 
including  alternative  mortgages, 
notwithstanding  any  state  law  to  the 


^o  12  U.S.C.  3801(a)(3)  and  (b). 


contrary.  OTS  also  allows  federal  thrifts 
to  process  and  originate  any  loan 
including  alternative  mortgages,  without 
regard  to  state  law.  There  is  no  basis  for 
distinguishing  prepayment  penalties 
and  late  fees  from  these  other  OTS  rules 
that  apply  generally  to  loans. 

Accordingly,  OTS  proposes  to  delete 
the  prepayment  and  late  charge 
regulations  from  the  list  of  regulations 
that  apply  to  state  housing  creditors 
xmder  the  Parity  Act.  Under  the 
proposed  rule,  OTS  would  identify  only 
§  560.35  (adjustments  to  home  loans) 
and  §  560.210  (disclosures  for  variable 
rate  transactions)  as  appropriate  and 
applicable  for  state  housing  creditors. 

OTS  solicits  comments  on  all  aspects 
of  this  proposal  and  specifically 
requests  comments  on  the  following 
questions: 

1 .  Has  OTS  correctly  identified  the 
factors  it  must  weigh  in  determining 
whether  a  specific  rule  should  be 
designated  as  applicable  for  state 
housing  creditors?  If  not,  which  factors 
should  OTS  consider? 

2.  Has  OTS  appropriately  and  fairly 
applied  these  factors?  Should  OTS  add 
any  other  regulations  to  the  proposed 
list  of  designated  regulations?  Should 
OTS  delete  any  regulation  from  the 
proposed  list? 

3.  The  Parity  Act  requires  OTS  to 
designate  regulations  for  state  housing 
creditors  that  include  both  depository 
institutions  (state-chartered  savings 
associations)  and  non-depository 
institutions.  By  contrast,  OCC  and 
NCUA  designations,  like  the  underlying 
regulations  themselves,  apply  only  to 
depository  institutions  (i.e.,  state 
chartered  commercial  banks  and  credit 
unions).  Because  state-chartered  savings 
associations  are  subject  to  a  safety  and 
soundness  regulatory  scheme  that  is 
similar  to  that  of  federal  thrifts  and 
substantially  different  from  other  types 
of  state-housing  creditors,  should  OTS 
treat  state-chartered  savings  associations 
differently  imder  the  Parity  Act?  Should 
OTS,  for  example,  designate  §§  563.33 
and  563.34  for  state  housing  creditors 
that  are  depository  institutions,  but  not 
for  other  types  of  state  housing 
creditors?  Does  the  Parity  Act  authorize 
OTS  to  differentiate  between  state 

C  Actions  560.3  J  and  560.34  can  be 
viewed  as  helping  to  promote  safe  and 
sound  operations.  For  example,  §  560.34 
permits  federal  thrifts  to  moderate 
prepayment  risk  through  the  assessment 
of  prepayment  penalties;  §  560.33 
allows  federal  thrifts  to  encourage  the 
timely  payment  of  loans  and  to  recover 
costs  associated  with  late  payments.  In 
light  of  this,  is  it  appropriate  to  apply 
these  rules  to  state-chartered  housing 


Federal  Register /Vol.  67,  No.  80 /Thursday.  April  25,  2002 /Proposed  Rules 


20471 


lenders  that  are  depository  institutions? 
Similarly,  based  on  these  safety  and 
soundness  considerations,  should  OTS 
apply  these  rules  to  all  real  estate  loans 
made  by  state  savings  associations? 
What  studies  or  empirical  data  exist  to 
support  the  need  to  apply  these  rules  to 
state  savings  associations? 

C.  Recommendations  for  Statutory 
Changes 

The  majority  of  consiuner  groups  and 
some  states  commenting  on  the  ANPR 
advocated  that  OTS  recommend  that 
Congress  repeal  the  Parity  Act.  These 
commenters  asserted  that  the  Parity  Act 
is  no  longer  needed  to  circumvent  state 
restrictions  on  adjustable  rate  mortgages 
since  nearly  all  states  now  allow  such 
transactions.  These  commenters 
contended  that  state  housing  creditors 
are  now  using  the  Parity  Act  to  defeat 
states'  attempts  to  impose  reasonable 
consiuner  protection  laws.  Financial 
institutions  addressing  this  issue 
generally  opposed  repeal  of  the  Parity 
Act,  because  the  Act  enables  financial 
institutions  to  offer  uniform  loan 
products  across  state  lines,  thereby 
lowering  credit  costs  and  increasing 
credit  availability.  These  commenters 
contended  that  other  federal  laws  exist 
to  address  predator^'  lending  and 
consumer  issues. 

Legislative  actions  affecting  the  Parity 
Act  are,  of  course,  beyond  the  scope  of 
this  rulemaking.  OTS  believes,  however, 
that  Congress  should  revisit  the  Parity 
Act,  possibly  in  the  context  of  broader 
mortgage  reform  legislation  involving 
the  Real  Estate  Settlement  Procedures 
Act  (RESPA),2i  the  Home  Ownership 
and  Equity  Protection  Act  (HOEPA)," 
or  predatory  lending.  In  contrast  to  the 
situation  in  the  late  1970s  and  early 
1980s,  state  regulators  tell  us  that  all 
states  but  one  currently  allow 
alternative  mortgage  transactions.  If 
Congress  believes  that  alternative 
mortgage  transactions  merit  special 
treatment,  it  may  want  to  consider 
whether  it  should  enact  a  statute  that 
applies  equally  to  all  entities  providing 
alternative  mortgage  transactions,  along 
the  model  of  Regulation  Z. 

OTS  has  two  additional 
recommendations  in  the  event  of 
Congressional  review  of  the  Parity  Act. 
First,  if  the  Act  remains  in  place,  states 
should  be  permitted  another 
opportunity  to  opt  out  of  the 
preemption  provided  by  the  Parity 
Act. 23  Congress  originally  gave  the 


states  a  choice  to  opt  out  of  the 
preemption  provision  so  that  housing 
creditors  in  that  state  would  be  bound 
by  the  state's  regulations  with  respect  to 
alternative  mortgage  transactions. 
Initially,  the  states  had  three  years  from 
the  effective  date  of  the  Parity  Act.  from 
1982  to  1985.  to  opt  out  of  the 
preemption  provisions.  At  the  time, 
only  a  handful  of  states  decided  to  reject 
preemption.  However,  today,  with 
credit  more  readily  available,  the 
acceptance  of  alternative  mortgage 
transactions  by  the  states,  and  the  rising 
incidence  of  potentially  predatory 
lending  practices,  additional  states 
might  possibly  elect  to  opt  out  of  the 
Parity  Act  if  given  the  opportimity. 

Second,  O'TS  recommends  that  state 
housing  creditors  lending  under  the 
authority  of  the  Parity  Act  be  required 
to  identify  themselves  to  the  states. 
Currently,  although  the  Parity  Act 
provides  the  states  with  a  mechanism  to 
remove  its  preemption  benefits  ft-om 
certain  housing  creditors,  it  is  difficult 
for  the  states  to  do  so  without  a  reliable 
means  of  knowing  who  is  a  Parity  Act 
creditor.  Housing  creditors  may  enjoy 
preemption  benefits  on  alternative 
mortgage  transactions  only  if  those 
transactions  are  in  substantial 
compliance  with  applicable  federal 
regulations  and  the  creditor  timely  cures 
any  error.  Loans  made  under  the  aegis 
of  the  Parity  Act  lose  the  benefit  of 
preemption  and  therefore  must  comply 
with  state  law  if  the  housing  creditor 
fails  to  ciue  any  error  within  sixty  days 
of  discovery.  The  recommended 
notification  provision  would  permit  the 
states  to  better  monitor  the  housing 
creditors  taking  advantage  of  the  Parity 
Act  preemption  benefits  and  those  in 
particular  that  fail  to  timely  cure  any 
errors. 

II.  Preemption  of  State  Usury  Law  (12 
CFR  Part  590) — Late  Fees  on  Federally- 
Related  Residential  Manufactured 
Housing  Loans 

Part  590  implements  section  501  of 
the  Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980 
(DIDMCAl  (12  U.S.C.  1735f-7a).^^ 
which  provides  for  the  permanent 
preemption  of  state  laws  expressly 
limiting  the  rate  or  amount  of  interest, 
discount  points,  finance  charges,  or 
other  charges  assessed  in  connection 
with  certain  "federally-related  " 
residential  loans. ^^ 


^'  Pub.  L.  No.  93-533,  §2,  (1974),  88  Stat.  1724, 
12  U.S.C.  2601  etseq. 

"Pub.  L.  No.  103-325  (1994).  108  Stat.  2160. 
amending  the  Truth  in  Lending  Act.  15  U.S.C.  1601 
et  seq. 

"12  use.  3804(a). 


^*Pub  L.  96-221.  94  Slat.  161  (1980) 
25  Loans  are  •federally-related'  if  the  originator 
meets  certain  lender  criteria,  or  the  loan  is 
classified  as  a  federal  agency  loan,  a  federal  housing 
program  loan,  or  a  loan  eligible  for  purchase  by 
government  sponsored  enterprises.  See  12  CFR 
590.2(b). 


This  preemption  does  not  apply  to 
loans  secured  by  a  first  lien  on  a 
residential  manufactured  home  unless 
the  terms  and  conditions  of  the  loan 
comply  with  consumer  prdtections 
provisions  specified  in  OTS  regulations 
at  12  CFR  590.4.  These  regulations 
address  such  matters  as  balloon 
payments,  prepayment  penalties,  late 
charges,  deferral  fees,  notice  before 
repossession  or  foreclosure,  and  the 
refund  of  prepaid  interest.  Section 
590.4(f)  specifically  addresses  late 
charges.  Among  other  requirements,  this 
paragraph  states:  "To  the  extent  that 
applicable  state  law  does  not  provide  for 
a  lower  charge  *   •   *  a  late  charge  on 
any  installment  »  *   *  may  not  exceed 
the  lesser  of  $5.00  or  five  percent  of  the 
unpaid  amount  of  the  installment." 

Thus,  unless  the  installment  on  a 
manufactured  housing  loan  is  less  than 
$100,  OTS's  rule  permits  a  maximum 
$5.00  fee  for  late  payments  on  such 
loans.  Over  the  years.  OTS  has  received 
requests  from  representatives  of 
manufactured  housing  lenders  seeking 
the  revision  of  this  provision.  These 
lenders  argue  that  the  $5  amount  is  too 
small  to  deter  late  payments  They 
assert  that  the  absence  of  a  tangible 
penalty  has  contributed  to  a  run-up  of 
delinquencies  and  repossessions,  and  to 
increases  to  their  costs  of  funds. 
Accordingly,  these  lenders  have  sought 
the  deletion  of  the  $5.00  limit. 

In  today's  rule,  OTS  is  proposing  to 
eliminate  the  $5.00  limit  Under  the 
proposed  rule,  the  late  fee  would  be 
limited  to  five  percent  of  the  unpaid 
amount  of  the  installment,  unless 
applicable  state  law  imposes  a  lesser 
charge.  OTS  specifically  requests 
comment  whether  this  five  percent 
limitation  should  also  be  deleted  from 
the  final  rule. 

ni.  Preemption  of  State  Due-on-Sale 
Laws  (12  CFR  Part  591)— Definition  of 
Reverse  Mortgage 

OTS  regulations  at  12  CFR  591 
implement  section  341  of  the  Gam  St 
Germain  Depositorv  Institutions  Act  of 
1982  (12  U.S.C. A.  i701j-3).  -'■  This  part 
governs  the  permissibility  of  due-on- 
sale  clauses  in  real  estate  loans  and  the 
preemption  of  state  prohibitions  on 
such  clauses. 

OTS  is  proposing  a  minor  technical 
change  to  the  definition  of  reverse 
mortgage  at  12  CFR  591. 2(n),  The  rule 
would  clarify  that  a  reverse  mortgage  is 
not  limited  to  a  loan  that  provides  for 
periodic  payments,  but  also  includes  a 
loan  that  provides  for  a  lump  sum 


'"  Pub.  L.  97-320,  96  Stat.  1469  (1982). 
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payment.  This  change  is  consistent  with 
OfS  legal  opinions. 2^ 

rV.  Solicitation  of  Comments  Regarding 
the  Use  of  Plain  Language 

Section  722  of  the  Gramm-Leach 
Bliley  Act  2"  requires  federal  banking 
agencies  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1.  2000.  OTS  invites  comments 
on  how  to  make  this  proposed  rule 
easier  to  understand.  For  example: 

(1)  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  the 
material  be  better  organized? 

(2)  Do  we  clearly  state  the 
requirements  in  the  rule?  If  not,  how 
could  the  rule  be  more  clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear?  If 
so,  what  language  requires  clarification? 

(4)  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand?  If  so,  what  changes  to  the 
format  would  make  the  rule  easier  to 
understand? 

V.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

VI.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  Section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  OTS  has 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  state, 
local,  or  tribal  governments  or  by  the 
private  sector  of  $100  million  or  more. 
Accordingly,  a  budgetary  impact 
statement  is  not  required  under  section 
202  of  the  Unfunded  Mandates  Act  of 
1995. 

Vn.  Regulatory  Flexibility  Act 

When  an  agency  issues  a  rulemaking 
proposal,  the  Regulatory  Flexibility  Act 


(RFA)  requires  the  agency  to  "prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis" 
which  will  "describe  the  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  §  603(a).  Section  605  of  the  RFA 
allows  an  agency  to  certify  a  rule,  in  lieu 
of  preparing  an  analysis,  if  the  proposed 
rulemaking  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Parts  590  and  591.  OTS  has  not 
prepared  an  initial  regulatory  flexibility 
analysis  (IRFA)  for  the  proposed 
revisions  to  part  590  and  part  591.  The 
proposed  change  to  part  590  affects 
creditors  making  federally-related  loans 
secured  by  first  liens  on  residential 
manufactured  housing.  The  proposed 
change  would  provide  these  creditors 
with  greater  flexibility  in  charging  late 
fees,  while  retaining  the  benefits  of 
preemption  of  state  usury  laws  under 
section  501  of  DIDMCA.  The  ciurent 
rule  permits  a  limited  late  fee  of  $5, 
which  has  proven  to  be  too  small  to 
deter  late  payments.  The  proposed 
change  permitting  the  imposition  of  a 
more  tangible  penalty  will  benefit  all 
creditors  making  such  loans,  including 
small  businesses.  Part  591  permits  all 
lenders,  whether  federally-  or  state- 
chartered,  to  exercise  due-on-sale 
clauses  in  real  property  loans  without 
regard  to  state  law.  OTS  proposes  a 
clarifying  change  broadening  the 
definition  of  reverse  mortgage.  Since 
this  change  codifies  an  existing  OTS 
interpretation  of  the  term  which 
broadens  the  availability  of  preemption 
under  part  591,  any  impact  on  lenders 
should  be  beneficial.  Accordingly,  OTS 
certifies  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
changes  to  parts  590  and  591  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Section    560.210.  OTS  has  performed 
an  IRFA  for  the  proposed  changes  to 
§  560.210.29  A  description  of  the  reasons 


"OTS  Op.  Chief  Counsel  (June  2,  2000)  (reverse 
mortgage  loans  include  those  providing  for  a  lump 
sum  payment). 

"12  U.S.C.  4809. 


^^  OTS  questions  whether  an  IRFA  is  required. 
The  RFA  does  not  require  an  agency  to  analyze  the 
effects  of  a  rule  on  entities  that  it  does  not  regulate. 
See  American  Trucking  Association.  Inc.  v.  EPA, 
175  F.3d  1027  (DC  Cir.  1999)  (The  D.C.  circuit 
held  that  EPA  was  not  required  to  perfonn  a  RFA 
for  its  national  ambient  air  quality  standards 
(NAAQS).  The  NAAQS  themselves  imposed  no 
regulations  on  small  entities.  Instead,  the  several 
states  regulated  small  entities  through  the  state 
implementation  plans  that  they  were  required  to 
develop  under  the  Clean  Air  Act.  Because  the 
NAASQ  regulated  small  entities  only  indirectly — 
that  is.  insofar  as  they  affected  the  planning 
decisions  of  the  states — the  EPA  concluded,  and  the 
DC.  circuit  agreed,  that  small  entities  were  not 
subject  to  the  rule.) 

As  revised.  §  560.210  imposes  no  restrictions  or 
limitations  on  any  small  entity's  ability  to  impose 
prepayment  penalties  or  late  charges.  Rather,  the 


why  OTS  is  considering  the  proposed 
change  and  a  statement  of  the  objectives 
of,  and  legal  basis  for,  this  aspect  of  the 
proposed  rule  are  included  in  the 
supplementary  material  above.  In 
addition,  OTS  has  addressed  the 
following  topics. 

A.  Small  entities  to  which  the  proposed 
rule  wpuld  apply 

The  proposed  change  to  §  560.220 
would  apply  to  state  housing  creditors 
other  than  credit  unions  or  commercial 
banks.  OTS  does  not  compile  data  on 
the  total  number  of  state  housing 
creditors  that  may  utilize  §  560.220. 
Moreover,  except  for  state-chartered 
savings  associations.  OTS  does  not  have 
any  authority  to  require  state  housing 
creditors  to  identify  themselves  or 
submit  other  data  to  OTS.  Similarly,  the 
Parity  Act  does  not  require  state  housing 
creditors  to  notify  the  states  that  they 
are  taking  advantage  of  the  Act.  As  a 
result,  OTS  has  little  information 
regarding  how  many  state  housing 
creditors  may  use  §  560.220  or  how 
many  of  these  creditors  are  small 
businesses. 

Nonetheless,  OTS  estimates  that  6,386 
small  state  housing  creditors  may  be 
affected  by  this  regulation.  United  States 
Census  data  indicates  that  7,257  firms 
(excluding  depository  institutions) 
engage  in  real  estate  credit.  OTS 
estimates  approximately  6,300  of  these 
firms  are  small  businesses. ^o  Based  on 
the  most  recent  TFR  data  for  thrifts, 
OTS  estimates  that  an  additional  86 
state-chartered  savings  associations  are 
small  businesses. 3'  For  the  purposes  of 
this  analysis,  we  have  assumed  that  all 
6,386  of  these  small  businesses  engage 
in  alternative  mortgage  transactions. 

OTS  believes  that  this  number  may 
overstate  the  number  of  small 
businesses  that  may  be  affected  by  the 
changes  to  the  proposed  rule  for  several 
reasons.  First,  Uie  use  of  the  Parity  Act 
is  solely  at  the  election  of  the  state 
housing  creditors.  State  housing 
creditors  may,  for  whatever  reason, 


proposed  OTS  rule  would  leave  the  regulation  of 
these  matters  entirely  to  the  discretion  of  the 
individual  states.  As  a  result,  OTS  believes  that  it 
may  certify  that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small  entities. 

30  OTS  based  this  figure  on  firms  engaged  in  real 
estate  credit  and  reported  under  NAICS  522292.  A 
firm  engaged  in  real  estate  credit  is  considered  to 
be  small  if  it  has  total  receipts  of  S5  million  or  less 
per  year.  13  CFR  121.201.  OTS  has  used  the  special 
tabulation  of  the  1997  economic  census  from  the 
United  States  Bureau  of  the  Census  to  determine  the 
number  of  these  firms  and  their  annual  receipts. 

3'  Based  on  December  2001  TFR  data,  OTS 
regulates  138  state  savings  associations.  Of  these 
savings  associations,  86  have  assets  of  $100  million 
or  less.  Small  depository  institutions  are  generally 
defined,  for  RFA  purposes,  as  those  with  assets 
under  $100  million.  See  13  CFR  121.201. 
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decline  to  use  the  Parity  Act  for  their 
alternative  mortgage  transactions. 
Moreover,  many  small  state  housing 
creditors  w^ill  conduct  alternative 
mortgage  transactions  that  are  governed 
by  laws  in  states  that  either: 

•  Opted  out  of  the  Parity  Act.  State 
housing  creditors  conducting  alternative 
mortgage  transactions  governed  by  these 
laws  currently  cannot  use  §  560.220  to 
preempt  state,  law;  or 

•  Enacted  statutes  that  do  not  impose 
any  substantive  prohibitions  and 
restriction  on  prepayment  penalties  or 
late  charges  for  the  loans.  State  housing 
creditors  may  continue  to  charge 
penalties  and  fees  on  altemati  v'e 
mortgage  transactions  in  these  states, 
notwithstanding  the  proposed  changes 
to  §560.220. 

OTS's  estimate  of  6,386  small 
businesses  is  based  on  the  best 
information  available  to  it.  However, 
OTS  encourages  any  commenter  with 
access  to  more  complete  and  more 
accurate  data  to  submit  information 
regarding  the  number  of  state  housing 
creditors  (other  than  credit  unions  or 
commercial  banks)  that  may  be  affected 
by  this  rule.  OTS  also  requests 
information  regarding  how  many  of 
these  creditors  that  may  be  small 
businesses. 

B.  Requirements  of  the  Proposed  Rule 

The  Parity  Act  permits  certain  state 
housing  creditors  to  make,  purchase, 
and  enforce  alternative  mortgage 
transactions  without  regard  to  any  state 
constitution,  law  or  regulation,  provided 
that  they  comply  with  regulations 
designated  by  OTS.  As  described  more 
fully  in  the  supplementary  information 
section,  the  proposed  rule  would  revise 
OTS's  designation  of  applicable 
regulations  so  that  it  would  no  longer 
designate  rules  on  prepayment  and  late 
charges.  As  a  result,  these  state  housing 
creditors  would  be  subject  to  state  laws 
limiting  prepayment  penalties  and 
restricting  late  charges. 

OTS  is  unable  to  quantify  the  impact 
of  the  proposed  revision  on  small  state 
housing  creditors  for  several  reasons. 
Based  on  available  data,  it  is  difficult  to 
determine  how  many  alternative 
mortgage  transactions  were  made  under 
the  OTS  Parity  Act  regiilations. 
Industry-wide  data  is  available  only  for 
one  type  of  alternative  mortgage 
transaction — adjustable  rate  mortgages 
(ARMs).  Other  types  of  mortgages  with 
alternative  features  are  generally 
reported  as  fixed  rate  mortgages.  The 
available  data,  however,  indicates  that 
all  housing  lenders  originated  $243.6 
billion  and  $256  billion  in  ARMs  in 


2001  and  2000  respectively. ^2  The  most 
recent  data  available  indicated  that  state 
housing  creditors  (excluding 
commercial  banks  and  thrifts)  account 
for  approximately  56.3  percent  of  all 
lending  or  $137.1  biUion  and  $144.1 
billion  of  ARMs  in  2001  and  2000." 
OTS  estimates  that  $14.7  billion  and 
$15.4  billion  of  these  ARM  loans  were 
originated  by  small  state  housing 
creditors  in  2001  and  2000.34  j^js 
available  data,  however,  does  not 
distinguish  between  transactions  that 
are  made  under  the  Parity  Act,  and 
those  that  are  not.  As  noted  above.  OTS 
has  no  authority  to  require  state  housing 
creditors  that  use  §  560.220  to  provide 
this  information. 3^ 

In  the  ANPR,  OTS  attempted  to  obtain 
additional  information  on  the  extent  to 
which  state  housing  creditors  engage  in 
alternative  mortgage  transactions  under 
the  Parity  Act.  Commenters,  however, 
provided  no  reliable  information  on  this 
subject. s*^  Nonetheless.  OTS  encourages 
any  commenter  with  access  to  more 
complete  and  more  accurate  data  to 
submit  information  regarding  the  extent 
to  which  small  state  housing  creditors 
engage  in  alternative  mortgage  lending 
under  §560.220. 

OTS  further  requests  information 
concerning  the  amount  of  late  fees  and 
prepayment  penalties  generated  by 
these  alternative  mortgage  transactions. 
OTS  notes,  however,  that  reliable 
estimates  of  the  amount  of  late  fees  and 


"  Mortgage  Bankers  Association  website  at 
Hn-w.mboa  org  indicates  that  the  industry 
originated  $2,030  bilhon  in  1-to  4-family  mortgages 
in  2001.  and  $1,024  billion  of  these  loans  in  2000. 
and  that  12%  and  25%  of  these  loans  were  ARMs 
in  2001  and  2000. 

"This  information  was  also  obtained  on  the 
Mortgage  Bankers'  Association's  website,  which 
indicates  that  its  source  was  a  HUD  Survey  of 
Mortgage  Lending  Activity  discontinued  in  1998 
This  data  applies  to  all  lending  and  is  based  on 
1997 

3*  OTS  computed  this  figure  using  receipts  by  real 
estate  creditors  as  proxy  for  originations  Based  on 
these  figures.  OTS  estimates  that  small  creditors 
accounted  for  10.7%  of  all  .\RM  originations  by  real 
estate  creditors 

"OTS  does  not  currently  collect  data  on  the 
ARM  originations  by  the  86  small  slate  savings 
associations.  However.  2000  CMR  data  indicates 
that  these  86  thrifts  hold  approximately  $815 
million  of  ARMs  in  their  portfolios  Again,  this  data 
does  not  distinguish  transactions  subtect  to  the 
Parity  Act  regulations. 

^f*  Specifically.  OTS  asked  for  information 
regarding  predatory  or  abusive  lending  practices 
that  would  be  contrary  to  State  law  but  for  the 
Parity  Act.  One  of  the  commenters,  a  trade 
association  representing  a  substantial  segment  of 
the  real  estate  financing  community,  including 
national  and  regional  lenders,  mortgage  brokers, 
mortgage  conduits,  and  service  providers  stated  that 
it  "does  not  have  specific  numbers  regarding  the 
extent  to  which  lenders  are  using  the  Parity  .Act  to 
craft  alternative  mortgage  products  that  would 
otherwise  be  affected  by  state  law.  Furthermore  lit] 
knows  of  no  reliable  and  comprehensive  industry 
data  from  any  source. " 


prepayment  penalties  would  not 
accurately  reflect  the  impact  of  the 
deletion  of  the  preemption  of 
prepayment  charge  provisions  and  late 
charge  provisions,  The  6.386  small  state 
creditors  that  may  be  affected  by  the 
proposed  rule  would  become  subject  to 
a  broad  range  of  state  laws  For  example, 
some  of  these  laws  would  continue  to 
permit  the  imposition  of  prepayment 
penalties.  Others  may  prohibit  or 
restrict  prepayment  charges.  Still  other 
laws  would  subject  prepayment 
penalties  to  a  range  of  restrictions,  such 
as  prohibiting  penalties  for  a  set  period 
after  execution  of  the  note  or  mortgage 
or  limiting  the  amount  of  the 
prepayment  penalty.  Based  on  this  wide 
variety  of  restrictions  and  the  fact  that 
current  state  laws  will  change  over  time, 
it  is  difficult  to  estimate  how  much  of 
the  income  would  be  lost  by  small  state 
housing  creditors  under  the  proposed 
rule, 3' 

Moreover,  the  impact  of  the  loss  of 
prepayment  penalties  may  be 
ameliorated  somewhat  through  other 
techniques.  For  example,  lenders  often 
impose  a  higher  overall  interest  rate 
where  prepayment  penalties  are 
excluded  from  the  loan  agreement.^''  In 
addition,  some  commentators  assert  that 
the  payment  of  points  upon  origination 
and  the  imposition  of  a  prepayment 
penalty  are  economically  equivalent 
transactions.  Since  a  mortgage  with 
points  includes  an  implicit  and  easily 
calculable  prepayment  penalty,  state 
housing  creditors  may  substitute  points 
where  prepayment  penalties  are 
prohibited,  3^ 

OTS  requests  information  quantifying 
the  impact  that  the  proposed  revision 
will  have  on  small  state  housing 
creditors. 

C.  Significant  Alternatives 

Section  603(c)  of  the  RFA  requires 
OTS  to  describe  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  stated  objectives  of  the 
rule  while  minimizing  any  significant 
economic  impact  of  the  rule  on  small 
entities.  Section  603(c)  lists  several 
examples  of  significant  alternatives, 


^'  Sep  "The  Handbook  of  Mortgage-Backed 
Securities."  88-101  (Frank  I  Fabozzi,  ed  15th  ed, 
2001)),  which  contains  a  compilation  of  current 
state  laws  on  prepayment  penalties, 

3"  In  April  2000,  one  large  subprime  lender 
indicated  that  it  lowered  the  interest  rate  on  a  loan 
by  75  basis  points  for  those  borrowers  who  accepted 
a  prepayment  penalty  See  loint  HUD'Treasury 
Report  on  Recommendations  to  Curb  Predatory 
Home  Mortgage  Lending  (Apnl  20,  2000),  citing 
information  from  the  New  Centun  Mortgage 
Corporation  website,  »-wk  newcentury.com 

3«  Alan  L  Feld  8c  Stephen  G  Marks,  Legal 
Differences  Without  Economic  Distinctions:  Points, 
Penalties,  and  the  Market  for  Mortgages,  77  B,Li.L. 
Rev  405  (1977) 
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including:  (1)  Establishing  different 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (2) 
clarifying,  consolidating,  or  simplifying 
compliance  and  reporting  requirements 
for  small  entities;  (3)  using  performance 
standards  rather  than  design  standards; 
and  (4)  excepting  small  entities  from 
coverage  of  the  rule  or  a  part  of  the  rule. 
OTS  considered  retaining  its  current 
designation  of  regulations  for  all  state 
housing  creditors.  For  the  reasons  noted 
in  the  preamble  above,  OTS  believes 
that  this  course  is  inappropriate.  OTS 
also  considered  whether  it  should 
continue  to  designate  the  existing 
regulations  for  small  state  housing 
creditors,  but  not  for  other  state  housing 
creditors.  However,  given  its  analysis  of 
the  piuposes  and  goals  of  the  Parity  Act, 
OTS  has  concluded  that  it  is 
inappropriate  to  distingui^  between 
small  and  large  state  housing  creditors. 
OTS  solicits  comment  from  any  other 
alternatives  that  would  minimize  the 
burdens  on  small  state  housing 
creditors. 

D.  Other  Matters 

Various  federal  rules  or  statutes 
duplicate  or  overlap  with  the  proposed 
rule.  NCUA  has  identified  all  of  its 
lending  regulations  as  applicable  to 
alternative  mortgage  transactions  by 
state-chartered  credit  unions.  12  CFR 
701.21(a).  These  regulations  address 
such  matters  as  the  term  of  the  loan, 
requirements  governing  security 
instruments,  notes,  liens,  due-on-sale 
provisions,  and  assumptions  and,  as 
required  under  the  Federal  Credit  Union 
Act,  specifically  prohibit  prepayment 
penalties.  OCC,  on  the  other  hand,  had 
designated  as  applicable  to  state- 
chartered  commercial  banks,  its  rules 
that  directly  relate  to  adjustable  rate 
mortgages.  OCC's  designated  regulations 
define  ARM  loans,  authorize  certain 
indexes,  and  allow  prepayment  fees.  12 
CFR  34.24.  In  addition,  other  federal 
statutes  and  rules  may  preempt  the 
application  of  state  laws  on  prepayment 
penalties  and  late  fees  for  alternative 
mortgage  transactions  by  state  housing 
creditors.  See  e.g.,  12  CFR  part  590 
(preemption  of  state  usury  laws  under 
section  501  of  DIDMCA  )  and  12  CFR 
part  591  (preemption  of  state  due  on 
sale  clauses  under  section  341  of  Gam 
St  Germain  Depository  Institutions  Act 
of  1982). 

OTS  is  aware  of  no  federal  rules  or 
statutes  that  conflict  with  the  proposed 
rule. 

Vm.  Federalism 

Executive  Order  13132  imposes 
certain  requirements  on  an  agency  when 


formulating  and  implementing  policies 
that  have  federalism  implications  or 
taking  actions  that  preempt  state  law.  In 
accordance  with  those  requirements, 
OTS  has  consulted  with  the  Conference 
of  State  Bank  Supervisors  and  the 
National  Association  of  Attorneys 
General  concerning  this  proposed 
change. 

List  of  Subfects 

12  CFR  Part  560 

Consumer  protection,  Investments, 
Manufactured  homes,  Mortgages, 
Reporting  and  recordkeeping 
requirements,  Savings  associations, 
Securities. 

12  CFR  Part  590 

Banks,  Banking,  Loan  programs — 
housing  and  commimity  development, 
Manufactured  homes.  Mortgages, 
Savings  associations. 

12  CFR  Part  591 

Banks,  Banking,  Loan  programs — 
housing  and  community  development, 
Mortgages,  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  12  CFR 
parts  560,  590,  and  591  as  set  forth 
below: 

PART  560-4.ENDING  AND 
INVESTMENTS 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  1701J-3,  1828,  3801,  3802, 
3803,  3806;  42  U.S.C.  4106. 

2.  Revise  §  560.220  to  read  as  follows: 

§560.220    ARernative  Mortgage 
Transactions  Parity  Act. 

(a)  Applicable  housing  creditors.  A 
housing  creditor  that  is  not  a 
commercial  bank,  a  credit  union,  or  a 
Federal  savings  association  may  make 
alternative  mortgage  transactions  by 
following  the  regulations  identified  in 
paragraph  (b)  of  this  section, 
notwithstanding  any  state  constitution, 
law,  or  regulation.  See  12  U.S.C.  3803. 

(b)  Applicable  regulations.  OTS 
designates  §§  560.35  and  560.210  as 
appropriate  and  applicable  for  state 
housing  creditors.  All  other  OTS 
regulations  are  not  identified,  and  are 
inappropriate  and  inapplicable  to  state 
housing  creditors.  State  housing 
creditors  engaged  in  credit  sales  should 
read  the  term  "loan"  as  "credit  sale" 
wherever  applicable  in  applying  these 
regulations. 


PART  590— PREEMPTION  OF  STATE 
USURY  LAWS 

3.  The  authority  citation  for  part  590 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1735f-7a. 

4.  Revise  the  section  heading  and 
paragraph  (f)(4)  in  §  590.4  to  read  as 
follows: 

S  590.4    Federally-relatad  residential 
manufactured  housing  loans— consumer 
protection  provisions. 

***** 

(f)*  *  * 

(4)  To  the  extent  that  applicable  state 
law  does  not  provide  for  a  lower  charge 
or  a  longer  grace  period,  a  late  charge  on 
any  installment  not  paid  in  full  on  or 
before  the  15th  day  after  its  scheduled 
or  deferred  due  date  may  not  exceed 
five  percent  of  the  unpaid  amount  of  the 
installment. 


PART  591— PREEMPTION  OF  STATE 
DUE-ON-SALE  LAWS 

5.  The  authority  citation  for  part  591 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1464  and  1701J-3. 

6.  Revise  §  591. 2(n)  to  read  as  follows 

§591.2    Definttions. 

***** 

(n)  fleverse  mortgage  means  an 
instrument  that  provides  for  one  or 
more  payments  to  a  homeowner  based 
on  accumulated  equity.  The  lender  may 
make  payment  directly,  through  the 
piu-chase  of  annuity  through  an 
insurance  company,  or  in  any  other 
maimer.  The  loan  may  be  due  either  on 
a  specific  date  or  when  a  specified  event 
occxirs,  such  as  the  sale  of  the  property 
or  the  death  of  the  borrower. 
***** 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[FR  Doc.  02-10126  Filed  4-24-02;  8:45  am] 
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SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  permanent  security  zones 
for  Liquefied  Natural  Gas  (LNG)  tankers 
within  the  Western  Alaska  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone.  These  security  zones  would 
establish  a  1000-yard  radius  around  the 
LNG  tankers  while  they  are  loading  at 
Phillips  Petroleum  LNG  Pier  and  also 
while  they  are  transiting  inbound  and 
outbound  in  the  waters  of  Cook  Inlet, 
Alaska  between  Phillips  Petroleum  LNG 
Pier  and  the  Homer  Pilot  Station.  These 
security  zones  temporarily  close  all 
navigable  waters  within  a  1000-yard 
radius  of  the  tankers.  This  action  is 
necessary  to  protect  the  LNG  tankers, 
Nikiski  marine  terminals,  the 
community  of  Nikiski  and  the  maritime 
community  against  terrorism,  sabotage 
or  other  subversive  acts  and  incidents  of 
a  similar  nature  during  loading 
operations  and  LNG  transits  in  Cook 
Inlet. 

DATES:  Comments  must  be  received  on 
or  before  May  28,  2002.. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office,  510  L  Street,  Suite 
100.  Anchorage,  AK  99501.  Coast  Guard 
Marine  Safety  Office  Anchorage 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Anchorage  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Mark  McManus,  USCG 
Marine  Safety  Detachment  Kenai,  at 
(907)  283-3292  or  Lieutenant 
Commander  Chris  Woodley,  USCG 
Marine  Safety  Office  Anchorage,  at  (907) 
271-6700. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Western  Alaska 
02-001),  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 


comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Marine  Safety  Office  Anchorage  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  in  New 
York  City  and  Washington.  DC  on 
September  11,  2001,  the  Coast  Guard  is 
proposing  to  establish  permanent 
security  zones  on  the  navigable  waters 
of  Cook  Inlet,  Alaska  to  protect  the  LNG 
tankers  that  frequently  traverse  these 
waters,  the  Nikiski  marine  terminals, 
the  corrununity  of  Nikiski  and  the 
maritime  community  from  potential 
sabotage  or  subversive  acts  and 
incidents  of  a  similar  nature. 

This  rulemaking  proposes  to  make 
permanent  the  temporary  security  zones 
published  on  February  13,  2002  in  the 
Federal  Register  (67  FR  6650)  under 
temporary  section  165.T1 7-006  of  Title 
33  of  the  Code  of  Federal  Regulations 
(CFR).  That  rulemaking  established 
temporary  security  zones  with  identical 
boundaries  in  the  rulemaking  proposed 
herein.  This  rulemaking  is  necessar.'  to 
provide  permanent  protection  of  the 
LNG  tankers  when  moored  at  the 
Phillips  Petroleum  LNG  Pier  and  when 
transiting  Cook  Inlet. 

Discussion  of  Proposed  Rule 

We  propose  to  establish  a  1000-yard 
radius  seciuity  zone  around  LNG 
tankers  while  the  vessels  are  moored  at 
the  Phillips  Petroleum  LNG  Pier, 
Nikiski,  Alaska.  Our  proposed  rule 
would  also  create  a  1000-yard  radius 
moving  seciu"ity  zone  around  the  LNG 
tankers  during  their  inbound  and 
outbound  transits  in  Cook  Inlet,  Alaska; 
specifically,  starting  and  ending  at  the 
Homer  Pilot  Station  in  Cook  Inlet,  AK. 
These  security  zones  prohibit  entr>'  into 
or  movement  within  the  specified  areas. 
The  security  zones  are  designed  to 
permit  the  safe  and  timely  mooring, 
loading  and  departure  of  the  vessels  and 
the  safe  transit  through  Cook  Inlet  by 
minimizing  potential  waterbome  threats 
to  this  operation.  The  limited  size  of  the 
zone  is  designed  to  minimize  impact  on 
other  mariners  transiting  through  the 
area  while  ensuring  public  safety  by 
preventing  interference  with  the  safe 


and  secure  loading  and  transit  of  the 
tankers 

This  rule  also  adds  a  collection  of 
information  requirement  in  paragarph 
165.1709(b){l)(ii)(B)  for  vessels  fishing 
in  the  vicinity  of  the  Phillips  Petroleum 
LNG  Pier  that  would  penetrate  the  1000- 
vard  security  zone  when  the  LNG 
tankers  are  moored  at  the  pier.  This 
collection  of  information  was  not 
required  in  the  temporary  final  rule 
published  in  the  Federal  Register  (67 
FR  6650:  Februar\-  13.  2002)  because  the 
fishing  season  does  not  occur  in  this 
area  until  the  summer  months.  We 
require  this  information  from  fishing 
vessels  to  ensure  the  security  of  the  LNG 
tankers  and  LNG  facility  against 
terrorism,  sabotage  or  other  subversive 
acts  and  incidents  of  a  similar  nature. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulator*'  action"  under  section  3(f)  of 
Executive  Order  12886.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator\'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  Februar\'  26.  1979)  We 
expect  the  economic  impact  of  this  rule 
to  be  minimal  and  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulator)-  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  still  transit  through  the 
waters  of  Cook  Inlet  and  dock  at  other 
Nikiski  marine  terminals. 

Small  Entities 

Under  the  Regulator.'  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  the  Phillips  Petroleum 
LNG  Pier  during  the  time  this  zone  is 
activated:  and  the  ovv-ners  or  operators 
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of  fishing  vessels  fishing  in  the  vicinity 
of  the  Phillips  Petroleum  LNG  Pier 
during  the  months  of  June  through 
August. 

These  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Marine  traffic 
will  still  be  able  to  transit  through  Cook 
Inlet  during  the  zones'  activation. 
Additionally,  vessels  with  cargo  to  load 
or  offload  from  other  Nikiski  marine 
terminals  in  the  vicinity  of  the  zone  will 
not  be  precluded  from  mooring  at  or 
getting  underway  from  the  terminals. 
The  owners  of  fishing  vessels  that 
typically  fish  in  the  vicinity  of  the  LNG 
pier  during  the  summer  months  will  be 
required  to  notify  and  provide 
information  to  the  local  Coast  Guard 
Marine  Safety  Detachment  in  Kenai 
before  being  allowed  to  fish  at  the  LNG 
pier.  The  Coast  Guard  will  collect 
current  information  from  them  that  is 
essential  to  keeping  the  pier  seciu^e  from 
sabotage  or  subversive  activities. 

Collection  of  Information 

This  rule  modifies  an  existing 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collection,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

Title:  Ports  and  Waterways  Safety. 

OMB  Control  Number:  2115-0540. 

Summary  of  the  Collection  of 
Information:  The  Captain  of  the  Port, 
Western  Alaska  requires  information  on 
fishing  vessel  owners  and  operators,  and 
their  vessels,  desiring  to  fish  in  the 
seciuity  zone  around  the  Phillips 
Petroleiun  LNG  Pier. 

Need  for  Information:  To  ensure  port 
and  vessel  safety  and  security  and  to 
ensure  the  fishing  industry  openings  are 
uninterrupted. 

Proposed  use  of  Information:  This 
information  is  required  to  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations. 

Description  of  the  Respondents:  The 
respondents  are  owners,  operators,  or 
persons  in  charge  of  fishing  vessels 
operating  in  the  vicinity  of  the  Phillips 
Petroleum  LNG  Pier. 


Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  1.329.  This  proposed 
rule  would  increase  the  number  of 
respondents  by  10  to  a  total  of  1.339. 

Frequency  of  Response:  The  existing 
OMB-approved  collection  annual 
number  of  responses  is  1,329.  This 
temporary  rule  will  increase  the  number 
of  responses  by  10  to  a  total  of  1.339. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  2  and  1/4  hours.  This 
proposed  rule  would  not  change  the 
burden  of  response  because  it  will  take 
less  time  for  the  responders  to  complete 
this  response.  Their  vessels  and  crew 
are  smaller. 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  2.924  hours.  This 
proposed  rule  would  increase  the  total 
annual  burden  by  5  hours  to  a  total  of 
2,929  hours. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  imless  it  displays  a 
currently  valid  control  number  from 
OMB.  The  OMB  approval  is  valid  until 
November  30.  2003. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 


$100,000,000  or  more  in  any  one  year. 
Though  this  rule  wrill  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  appUcable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Consultation  and  Coordination  With 
Indian  Tribal  Govemments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govemments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibiUties  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  govemments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  nUe  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  fiulher 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
security  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.1709  to  read  as  follows: 

§  1 65. 1 709    Security  Zones :  Liquefied 
Natural  Gas  Tanicer  Transits  and  Operations 
at  Phillips  Petroleum  LNG  Pier,  Cook  Inlet, 
AK. 

(a)  Location.  The  following  areas  are 
established  as  security  zones  during  the 
specified  conditions: 

(1)  All  navigable  waters  within  a 
1000-yard  radius  of  the  Liquefied 
Natural  Gas  (LNG)  tankers  during  their 
inbound  and  outboimd  transits  through 
Cook  balet.  Alaska  between  the  PhiUips 
Petroleum  LNG  Pier,  60°40'43''  N  and 
151°24'10"  W,  and  the  Homer  Pilot 
Station  at  59°34'86"  N  and  151°25'74" 
W.  On  the  inbound  transit,  this  security 
zone  remains  in  effect  until  the  tanker 
is  alongside  the  Phillips  Petroleum  LNG 
Pier,  60°40'43'  N  and  151°24'10"  W. 

(2)  All  navigable  waters  within  a 
1000-yard  radius  of  the  Liquefied 
Natural  Gas  tankers  while  they  are 
moored  at  Phillips  Petroleiun  LNG  Pier. 
60°40'43''  N  and  151°24'10''  W. 

(b)  Special  Regulations.  (1)  For  the 
piupose  of  this  section,  the  general 


regulations  contained  in  33  CFR  165.33 
apply  to  all  but  the  following  vessels  in 
the  area  described  in  paragraph  (a): 

(i)  Vessels  scheduled  to  moor  and 
offload  or  load  cargo  at  other  Nikiski 
marine  terminals  that  have  provided  the 
Coast  Guard  with  an  Advance  Notice  of 
Arrival. 

(ii)  Commercial  fishing  vessels, 
including  drift  net  and  set  net  vessels, 
fishing  from  the  waters  within  the  zone, 
if 

(A)  The  owner  of  the  vessel  has 
previously  requested  approval  from  the 
Captain  of  the  Port  representative 
Marine  Safety  Detachment  Kenai. 
Alaska,  to  fish  in  the  security  zone  and 

(B)  Has  provided  the  Captain  of  the 
Port  representative.  Marine  Safety 
Detachment  Kenai,  Alaska  current 
information  about  the  vessel,  including: 

(1)  The  name  and/or  the  official 
number,  if  documented,  or  state 
number,  if  numbered  by  a  state  issuing 
authority; 

(2)  A  brief  description  of  the  vessel, 
including  length,  color,  and  type  of 
vessel; 

(3)  The  name,  Social  Security  number, 
current  address,  and  telephone  number 
of  the  vessel's  master,  operator  or 
person  in  charge;  and 

(4)  Upon  request,  information  on  the 
vessel's  crew. 

(C)  The  Captain  of  the  Port  must 
approve  a  vessel's  request  prior  to  being 
allowed  into  the  security  zone. 

(D)  The  vessel  is  operated  in 
compliance  with  any  specific  orders 
issued  to  the  vessel  by  the  Captain  of 
the  Port  or  other  regulations  controlling 
the  operation  of  vessels  within  the 
security  zone  that  may  be  in  effect. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port 
representative  or  the  designated  on- 
scene  patrol  personnel.  These  personnel 
are  comprised  of  conunissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  being  hailed  by  a  U.  S. 
Coast  Guard  vessel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(3)  The  Marine  Safety  Detachment 
Kenai  will  notify  the  maritime 
community  of  periods  during  which 
these  seciuity  zones  will  be  ir  pffect  by 
providing  advance  notice  of  scheduled 
arrivals  and  departures  of  the  LNG 
tankers  via  a  marine  Broadcast  Notice  to 
Mariners. 

Dated:  February  27,  2002. 
W.J.  Hutmacher, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  Western  Alaska. 
[FR  Doc.  02-10175  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4910-1S-f> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  203 

Natural  Disaster  Procedures: 
Preparedness,  Response,  and 
Recovery  Activities  of  ttie  Corps  of 
Engineers 

AGENCY:  U.S.  Army  Corps  of  Engmeers, 
Department  of  the  Army.  DOD 
ACTION:  Proposed  revision  to  the 
regulations:  extension  of  comment 
period. 

summary:  On  February  26.  2002.  the 
U.S.  Army  Corps  of  Engineers  proposed 
to  revise  its  regulations  to  reflect  current 
policy,  add  features  required  by  the 
Water  Resources  Development  Act  of 
1996  (WRDA  96)(Pub.L.  104-303).  and 
streamline  certain  procedures 
concerning  Corps  authority  addressmg 
disaster  preparedness,  response,  and 
recovery  activities.  WRDA  96  additions 
include  the  option  to  provide 
nonstructural  alternatives  in  lieu  of 
structural  repairs  to  levees  damaged  by 
flood  events,  and  the  provision  of  a 
levee  owner's  manual.  Other  significant 
changes  include  a  change  in  the  cost 
share  provision  for  rehabilitation  of  both 
Federal  and  non-Federal  flood  control 
works,  expansion  of  investigation  ability 
for  potential  Advance  Measures  work, 
and  a  streamlined  approach  for  requests 
for  assistance  from  Native  American 
tribes  and  Alaska  Native  Corporations. 

The  Corps  sought  comment  on  the 
proposed  revision  to  the  regulations  on 
or  before  April  29,  2002.  In  response  to 
comments  from  the  public  requesting 
additional  time  to  fully  analyze  the 
issues  and  prepare  comments,  we  are 
extending  the  comment  period  on  the 
proposed  revision  to  the  regulations  to 
June  28.  2002. 

DATES:  Comments  on  the  proposed 
revision  to  the  regulations  must  be 
submitted  on  or  before  June  28,  2002. 
ADDRESSES:  Send  written  comments  on 
the  proposed  revision  to  the  regulations 
to  HQUSACE,  ATTN:  CECW-OE,  441  G 
Street,  NW..  Washington.  DC  20314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  proposed  revision  to 
the  regulations,  contact  Mr,  Robert  K. 
Grubbs.  P.E.,  Headquarters.  U.S.  .\rmy 
Corps  of  Engineers.  Civil  Emergency 
Management  Branch,  CECW-OE,  at 
(202)  761-4561.  Corps  of  Engineers. 
ATTN  CECW-OR.  20  Massachusetts 
Avenue.  Washington.  DC  20314-1000, 
phone:  (202)  761-0199. 
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Dated:  April  19,  2002. 
Karen  Durham-Aguilera, 

Acting  Chief.  Operations  Division.  Directorate 

of  Civil  Works. 

[FR  Doc.  02-10124  Filed  4-24-02;  8:45  am) 

BILUNG  CODE  3710-92-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0327;  FRL-7201-5] 

Revisions  to  the  CaiHomla  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Ventura 
County  Air  Pollution  Control  District, 
and  Santa  Bart>ara  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  to 
revisions  to  the  hnperial  County  Air 
Pollution  Control  District  (ICAPCD)  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP)  concerning  VOC  emissions  from 
the  storage  and  transfer  of  gasoline.  We 
are  also  proposing  full  approval  of  a 
revision  to  the  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD) 


portion  of  the  California  State  SIP 
concerning  VOC  emissions  from  loading 
organic  liquid  cargo  vessels.  We  are 
proposing  to  approve  local  rules  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act).  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
May  28.  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102).  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Imperial  County  Air  Pollution  Control 

District,  150  South  9th  Street,  El 

Centro,  CA  92243. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura,  CA  93003. 
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Santa  Barbara  Coimty  Air  Pollution 
Control  District,  26  Castilian  Drive, 
Suite  B-23,  Goleta,  CA  93117. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR— 4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  dociunent.  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  What  are  the  rule  deficiencies? 

D.  EPA  recommendations  to  further 
improve  the  rules 

E.  Public  comment  and  final  action 
III.  Background  Information 

A.  Why  were  these  rules  submitted? 
rV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 

Rule# 

Rule  title 

Adopted 

Submitted 

ICAPCD  

VCAPCD  

SBCAPCD  

415 

70 

346 

Transfpr  and  StoraoG  of  Gasoline                      

09/14/99           05/26/00 

Rtnranp  and  Transfer  of  Gasoline                 ;... 

11/14/00  1        05/08/01 

Loading  of  Organic  Liquid  Cargo  Vessels  

01/18/01 

05/08/01 

On  October  6,  2000,  July  20,  2001. 
and  July  20,  2001,  respectively,  these 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  into  the  SIP  ICAPCD 
Rule  415  on  August  11.  1978  (43  FR 
35694)  and  ICAPCD  Rule  415.1  on 
November  10,  1980  (45  FR  74480). 
These  rules  were  combined  into 
submitted  ICAPCD  Rule  415. 

We  approved  into  the  SIP  a  version  of 
VCAPCD  Rule  70  on  May  13,  1997  (64 
ra  66393). 

We  approved  into  the  SIP  a  version  of 
SBCAPCD  Rule  346  on  January  24,  1995 
(60  FR  4562). 


C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

A  purpose  of  revisions  to  ICAPCD 
Rule  415  is  to  combine  Rule  415  and 
415.1  into  a  single  rule  to  which  the 
gasoline  storage  provisions  from  Rule 
414  were  also  added.  Another  purpose 
is  to  add  or  make  more  stringent 
gasoline  vapor  emission  requirements 
and  to  add  test  methods  and 
recordkeeping  requirements.  ICAPCD 
Rule  415  regulates  gasoline  storage  and 
transfer  at  bulk  terminals,  bulk  plants, 
and  gasoline  dispensing  stations. 

One  purpose  of  revisions  to  VCAPCD 
Rule  70  is  to  exempt  gasoline 
dispensing  facilities  on  Anacapa  Island 
and  San  Nicolas  Island  from  testing 
requirements.  A  second  purpose  is  to 
delete  the  preemption  of  test  methods 
and  test  frequencies  by  those  specified 


by  the  California  Air  Resources  Board 
(CARB)  Executive  Order  for  vapor 
recovery  equipment,  unless  the  CARB 
requirement  is  more  frequent.  A  third 
purpose  is  to  increase  the  frequency  of 
reverification  testing  for  the  air-to-liquid 
volume  ratio  to  once  per  year. 
The  piuposes  of  revisions  to 
SBCAPCD  Rule  346  are  to  add  a  limit 
of  20,000  gallons  per  day  of  organic 
liquid  transfer  into  cargo  vessels  ft-om  a 
loading  facility,  to  add  a  compliance 
schedule,  and  to  revise  which  test 
methods  are  specified. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
Available  Control  Technology  (RACT) 
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for  major  sources  in  nonattainment 
areas  (see  section  182(a)(2)(A)),  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193). 

The  VCAPCD  and  SBCAPCD  regulate 
severe  ozone  nonattainment  areas  (see 
40  CFR  81),  therefore  Rules  70  and  346 
must  fulfill  RACTT  requirements  for 
VOCs. 

However,  the  ICAPCD  regulates  a 
section  185A  transitional  area  for  ozone. 
40  CFR  81.  We  originally  designated 
Imperial  County  as  nonattainment  for 
oxidant  (now  ozone)  under  the 
provisions  of  the  CAA  Amendments  of 
1977  (1977  Act).  43  FR  8962  (March  3, 
1978).  On  April  1,  1980,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  on  revisions  to  the  Imperial 
County  portion  of  the  California  SIP  that 
were  submitted  to  us  to  address 
planning  requirements  for 
nonattainment  areas  under  Part  D  of  the 
1977  Act.  45  FR  21297  (April  1,  1980). 
Our  1980  NPRM  indicated  that  Imperial 
County  sought  to  comply  with  the  Part 
D  requirement  for  application  of  RACT 
through  two  local  regulations:  ICAPCD 
rule  415.1,  Gasoline  Loading  into  Tank 
Trucks  and  Trailers,  and  ICAPCD  rule 
413,  Storage  of  Petroleum  Products,  but 
we  concluded  that  an  additional  RACT 
rule,  one  controlling  emissions  from 
cutback  asphalt,  would  also  be  required. 
On  November  10,  1980,  we  published 
our  final  rule  conditionally  approving 
the  Imperial  County  Plan  to  Attain 
National  Ambient  Air  Quality 
Standards  for  Oxidants  (October  31, 
1978)  (Plan).  45  FR  74480  (November 
10,  1980). 

ICAPCD  Rule  415  contains 
enforcement-related  deficiencies  that 
preclude  full  approval.  According  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13525  (April  16,  1992)  and  our 
conditional  approval  of  the  Plan,  we 
may  impose  CAA  section  179  semctions 
for  enforcement-related  deficiencies 
only  on  three  pre-1990  VOC  RACT 
rules:  Rule  415.1,  Gasoline  Loading  into 
Tank  Trucks  and  Trailers  (Phase  I),  Rule 
413,  Storage  of  Petroleum  Products,  and 
Rule  418.1,  Cutback  Asphalt.  The 
enforcement  related  deficiencies  cited 
above  for  Rule  415  do  not  originate  from 
the  Rule  415.1  (Phase  I)  portion  of  Rule 
415.  Therefore,  we  can  not  impose 
sanctions  if  the  deficiencies  are  not 
corrected. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 


Implementation  Plans,  U.S.  EPA,  40 
CFR  Part  51 

•  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policj'  that 
concern  RACT,  52  FR  45044  (November 
24,  1987). 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,  1937  Federal  Register 
Notice,  (Blue  Book),  notice  of 
availability  published  in  the  May  25. 
1988  Federal  Register. 

•  Draft  Model  Rule,  Gasoline 
Dispensing  Facility-Stage  II  Vapor 
Recovery,  EPA  (August  17,  1992). 

•  Gasoline  Vapor  Recovery 
Guidelines,  EPA  Region  IX  (April  24, 
2000). 

•  Model  Volatile  Organic  Compound 
Rule  for  Reasonably  Available  Control 
Technology  (RACT),"  Office  of  Air 
Quality  Planning  and  Standards  (June 

1992). 

•  Control  of  Hydrocarbons  from  Tank 
Truck  Gasoline  Loading  Terminals. 
EPA-^50/2-77-026. 

•  Control  of  Volatile  Organic 
Emissions  from  Bulk  Gasoline  Plants. 
EPA-450/2-77-035. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

ICAPCD  Rule  415  improves  the  SIP  by 
establishing  new  or  more  stringent 
emission  limits  and  by  adding 
monitoring  and  recordkeeping 
provisions.  VCAPCD  Rule  70  improves 
the  SIP  by  increasing  the  frequency  of 
some  testing.  These  rules  are  largely 
consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability. 
RACT.  and  SIP  relaxations.  Rule 
provisions  which  do  not  meet  the 
evaluation  criteria  are  summarized 
below  and  discussed  further  in  the  TSD 

SBCAPCD  Rule  346  improves  the  SIP 
by  limiting  the  quantity  of  daily 
gasoline  transfer  into  cargo  vessels  and 
by  adding  a  compliance  schedule. 

C.  What  Are  the  Rule  Deficiencies? 

This  deficiency  in  VCAPCD  Rule  70 
conflicts  with  section  110  and  part  D  of 
the  CAA  and  prevents  full  approval: 

•  Sections  H.l.c,  H.2.b,  H.3,  and 
H.7.a:  Reverification  of  the  performance 
tests  of  the  vapor  recovery  system 
originally  required  by  the  CARB 
Executive  Order  should  be  performed 
more  frequently.  EPA  recommends 
reverification  of  performance  tests  once 
every  6-12  months  in  order  to  fulfill 
RACT. 

These  deficiencies  in  ICAPCD  Rule 
415  conflict  with  section  110  and  part 
D  of  the  CAA  and  prevent  full  approval: 

•  Section  B.5:  Performance  tests  on 
Phase  II  vapor  recovery  systems  should 


be  performed  within  30  days  of 
modification  or  installation. 

•  Section  B.5:  Reverification  of 
performance  tests  on  Phase  II  vapor 
recovery-  systems  should  be  performed 
periodically  to  verify  continued  proper 
operation. 

•  Section  C:  Specific  test  methods  on 
Phase  II  vapor  recovery  systems  should 
be  provided,  at  a  minimum,  for  the 
following  initial  performance  tests 
typically  used  at  various  types  of 
gasoline  dispensing  stations;  Static 
Pressure  Test,  Dynamic  Back  Pressure 
Test,  Air-to-Liquid  Volume  Ratio  Test, 
and  Liquid  Removal  Rate  Test. 

D.  EPA  Recommendations  To  Further 
Improve  the  Rules 

The  TSDs  describe  additional  rule 
revisions  that  do  not  affect  EPAs 
current  action  but  are  recommended  for 
the  next  time  the  local  agency  modifies 
the  rules. 

E.  Public  Comment  and  Final  Action 

As  authorized  in  sections  nO(k)(3) 
and  301(a)  of  the  CAA.  EPA  is 
proposing  a  limited  approval  of  ICAPCD 
Rule  415  and  VCAPCD  Rule  70  to 
improve  the  SIP.  If  finalized,  this  action 
would  incorporate  the  submitted  rules 
into  the  SIP,  including  those  provisions 
identified  as  deficient.  This  approval  is 
limited  because  EPA  is  simultaneously 
proposing  a  limited  disapproval  of  the 
rules  under  section  110{k)(3).  If  the 
disapproval  of  ICAPCD  Rule  415  is 
finalized,  sanctions  will  not  be  imposed. 
If  the  disapproval  of  VCAPCD  Rule  70 
is  finalized,  sanctions  will  be  imposed 
under  section  179  of  the  CAA  unless 
EPA  approves  subsequent  SIP  revisions 
that  correct  the  rule  deficiency  within 
18  months.  These  sanctions  would  be 
imposed  as  described  in  59  FR  39832 
(August  4.  1994).  A  final  disapproval 
would  also  trigger  the  federal 
implementation  plan  (FIP)  requirement 
under  section  11 0(c).  Note  that  the 
submitted  rules  have  been  adopted  bv 
the  ICAPCD  and  \'C.\PCD.  and  EPA's 
final  limited  disapproval  would  not 
prevent  the  local  agencies  from 
enforcing  them. 

EPA  is  also  proposing  a  full  approval 
of  SBCAPCD  Rule  346  to  improve  the 
SIP. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited 
approvals  and  limited  disapprovals  for 
the  next  30  days. 

III.  Background  Infbnnation 

A.  Why  Were  These  Rules  Submitted^ 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 


20480 


Federal  Register /Vol.  67,  No.  80 /Thursday,  April  25,  2002 /Proposed  Rules 


110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 


emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 


submittal  of  these  local  agency  VOC 
rules. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


March  3,  1978 
May  26.  1988  . 


November  15,  1990 


May  15,  1991 


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in 
1977  43  FR  8964;  40  CFR  81.305. 

EPA  notified  Govemors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  sec- 
tion 110(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified 
at  42  use  7401-76761q. 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by 
this  date 


rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  Regulatory' 
Planning  and  Review. 

B.  Executive  Order  1321 1 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001],  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federahsm  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 


timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiads  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goveniment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  CAA.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  proposed  rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 


ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  govenmient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
act  on  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
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any  new  requirements,  I  certih'  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA's  proposed  disapproval  of  the 
state  request  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  state  enforceability.  Moreover, 
EPA's  disapproval  of  the  submittal  does 
not  impose  any  new  Federal 
requirements.  Therefore,  I  certif)'  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  flexibilitv  analysis 
would  constitute  Federal  inquir>'  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary"  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 


(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 
EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  .Xpril  11.2002. 
Nora  L.  McGee. 

Acting  Regional  Administrator.  Region  !X 
|FR  Doc,  02-10171  Filed  4-24-02;  8;4.i  ami 

BILLING  CODE  6S60-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7427] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  {1"^  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplam 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  communitv.  The 


respective  addresses  are  listed  in  the 

following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B  Miller.  PH..  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration.  FEMA.  500 
C  Street  S\V..  Washington,  DC  20472, 
(202)  646-3461.  or  (e-maii) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEM.^ 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
commimity  listed  below,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs.  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60,3.  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  lime  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

S'ational  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.  Environmental 
Consideration,  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Administrator.  Federal  Insurance  and 
Mitigation  Administration  certifies  that 
this  proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP,  No  regulator) 
flexibility  analysis  has  been  prepared. 

Regulator}'  Classification.  This 
proposed  rule  is  not  a  significant 
regulatorv  action  under  the  criteria  of 
Section  3(f)  of  E.xecutive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Ci\'il  justice 
Reform.  This  proposed  rule  meets  the 
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applicable  standards  of  Section  2(bK2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  Part  67  is 
proposed  tn  be  amended  as  follows: 

PART  67— {AMENDED] 

1,  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  spq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376,  §  67.-} 

2,  The  tables  published  under  the 
authority  of  §  67,4  are  proposed  to  be 
amended  as  follows: 


State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  •Elevation  In  feet. 

(NGVD) 


Existing 


Modified 


California 


Yolo.  Uninc.  Areas 
Overflow. 


North  Davis  Overflow 


Union  Pacific  Railroad 
Dram 


At  Union   Pacific  Railroad  Bridge   (con-  None 

fluence    with    Union    Pacific    Railroad 

Drain) 
At  Highway  101  A  and  Union  Pacific  Rail-  None 

road  Bhdge  Over  North  Davis  Drain. 
At  Union   Pacific   Railroad  Bridge   (con-  |  None 

fluence  with  North  Davis  Overflow). 


•42 


•46 


•42 


Maps  are  available  for  inspection  at  City  Hall,  292  West  Beamer  Street,  Woodland,  California. 

Send  comments  to  The  Honorable  Dave  Rosenberg.  Chairman   Yolo  County  Board  of  Supervisors,  625  Court  Street,  Room  204,  Woodland, 

California  95695  


California 


Davis,  (City)  Yolo 
County 


North  Davis  Overflow 


At  Union   Pacific  Railroad   Bridge  (con-  None 

fluence    with    Union    Pacific    Railroad  1 
Dram).  1 

Approximately  950  feet  upstream  of  con-  None 

fluence    with    Union    Pacific    Railroad 
Dram. 

At  Union   Pacific   Railroad   Bhdge   (con-  None 

fluence  with  North  Davis  Overftow). 

Approximately  340  feet  downstream   of  I  None 

Covell  Boulevard. 

Maps  are  available  for  inspection  at  City  Hall.  23  Russell  Boulevard.  Davis,  California. 
Send  comments  to  The  Honorable  Ken  Wagstaft,  Mayor,  City  of  Davis,  23  Russell  Boulevard,  Davis,  California  95616. 


Union  Pacific  Railroad 
Drain 


•42 

•43 

•42 
•43 


California 


Lafayette.  (City). 
Contra  Costa 
County 


Rellez  Creek 


Approximately  60  feet  upstream  of  Old 
Tunnel  Road. 


Approximately   110  feet  downstream  of 

Quandt  Road. 
Approximately    160    feet    upstream    of 
Pleasant  Hill  Road. 

Reliez  Creek  Overflow Along  Circle   Road  from   its  confluence 

with  Rellez  Creek  to  approximately  300 
feet  southeast  of  Ortega  Avenue. 
Maps  are  available  for  inspection  at  Lafayette  Planning  Office.  3675  Mt  Diablo  Street,  Lafayette,  California. 
Send  comments  to  The  Honorable  Don  TaUm,  Mayor,  City  of  Lafayette,  P.O  Box  1968,  Lafayette,  California  94549. 


250 

354 
362 

None 


•252 

•352 
•368 
•279 


Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  In  feet  "(NGVD) 


Communities  affected 


Effective 


Modified 


Jefferson  County,  Colorado  and  Incorporated  Areas 


Approximately  1.800  feet  downstream  of  Wadsworth 
Avenue 

Approximately  700  feet  upstream  of  Wadsworth  Ave- 
nue 

Approximately  4  000  feet  downstream  of  South  Wads- 
worth Boulevard 

Approximately  1  200  feet  downstream  of  South  Wads- 
worth Boulevard 

Approximately  400  feet  downstream  of  Dedisse  Park 
Road 

Approximately  1.300' feet  upstream  of  Dedisse  Park 
Road 

Lena  Gulch  Approximately  600  feet  upstream  of  Onon  Street  

I  Approximately  1.500  feet  downstream  of  US.  High- 
I      way  6. 

Approximately  300  feet  downstream  of  US.  Highway 
6, 


North  Branch  Airport  Creek 


Bear  Creek 


Bear  Creek  Tributary  No  3 


None 
None 

1 

•5,440 
•5,534 

Jefferson  County  (Unlnc. 
Areas) 

None 

•5,357 

City  of  Lakewood 

None 

•5,373 

7,174 
7,260 

•7,174 
•7,260 

Jefferson  County  (Unlnc. 
Areas) 

None 
None 

•5,828 
•5,885 

City  of  Golden 

None 

•5,913 
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Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  ■(NGVD) 


Communiiies  atlected 


Effective 


fvlodified 


Little  Dry  Creek  Just  downstream  of  Lowell  Boulevard 


Sanderson  Gulch 
Ralston  Creek 


Van  Bibber  Creek 


Approximately  50  feet  upstream  of  Shendan  Boule- 
vard, 
Approximately  1  050  feet  upstream  of  Ward  Street     .. 

Approximately  700  feet  downstream  of  Beech  Street 
Approximately  3.050  feet  downstream  of  Indian  Street 
Approximately  100  feet  downstream  of  Indian  Street 
Just  downstream  of  the  Miller  Street    


None 
•5416 

None 


•5.267 
•5415 

•5  458 


City  of  Westminister 
City  of  Lakewood 

Jefferson  County  lUninc 
Areasi 


Unmc 


None 

•5472 

None 

•5  514 

None 

•5534 

•5365 

•5,374 

Jefferson  County 
Areasi 

•5.437 

•5438 

None 

•5  360 

Jefferson  County 
Areasi 

None 

•5.374 

City  of  LaKewood 

•5.364 

•5.365 

Just  upstream  of  Ward  Road  Bndge    

Walnut  Creek  Approximately  1.800  feet  upstream  of  the  confluence  None  "5  360    jetferson  County  (Unmc. 

with  Countryside  Creek. 

Weir  Gluch  Apprximately  1.700  feet  downstream  of  Ohio  Avenue 

Just  upstream  of  Sheridan  Boulevard  

ADDRESSES 
Jefferson  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  City  Hall.  100  Jefferson  County  Parkway,  Suite  3  Golden  Colorado 
Send  comments  to  The  Honorable  Michelle  Lawrence.  Chairperson.  Jefferson  County.  Boaro  of  Commissioners,  100  Jetfersor,  County  Parkway, 

Suite  5550.  Golden,  Colorado  80419 
City  of  Golden: 

Maps  are  available  for  inspection  at  the  Planning  Department,  1445  10th  Street.  Golden,  Colorado 
Send  comments  to  The  Honorable  Jan  C  Scheneck,  Mayor,  City  of  Golden  911  10th  Street,  Golden  Colorado  80401. 

City  of  Lakewood: 

Maps  are  available  for  inspection  at  the  Engineenng  Division.  445  South  Allison  Parkway.  Lakewood.  Colorado 

Send  comments  to  The  Honorable  Steve  Burkholder.  Mayor.  City  of  Lakewood.  4800  South  Allison  Parkway  Lakewood  Colorado  80226 
City  of  Westminster: 

Maps  are  available  for  inspection  at  City  Hall.  4800  West  92nd  Avenue.  Westminster.  Colorado. 

Send  comments  to  The  Honorable  Nancy  M.  Heil,  Mayor.  City  of  Westminster,  4800  West  92nd  Avenue  Westminster  Colorado  80031 

Hamilton  County,  Kansas  and  Incorporated  Areas 


Arkansas  River 


Syracuse  Creek 


None 
None 
None 
None 
•3,249 


T" 


'3,211     Hamilton  County  (Uninc 

Areas) 
•3,240 


•3,243     Hamilton  County  lUnmc 

Areasi 
•3  262 

"3  244     City  of  Syracuse 


Approximately  1 1 .000  feet  downstream  of  State  High- 
way 27, 
Approximately  2,6  miles  upstream  of  State  Highway 

27. 
Just  upstream  of  the  Atchinson,  Topeka.  Santa  Fe 

Railroad  and  US  Highway  50. 
Approximately  2.100  feet  upstream  of  State  Highway 
27  (US  Highway  207), 

Syracuse  Creek  Overflow  Approximately  500  feet  southeast  of  the  Interstate  of 

I      State  Highway  27  and  G  Avenue  i  i 

ADDRESSES 
Hamilton  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  Hamilton  County  Supenntendents  Office,  219  North  Mam  Street  Syracuse  Kansas 
Send  comments  to  The  Honorable  Dave  Schwieterman.  Chairperson,  Hamilton  County  Board  of  Commissior^ers    PC    Box  1167    Syracuse, 

Kansas  67878 
City  of  Syracuse: 

Maps  are  available  for  inspection  at  City  Hall,  109  North  Mam  Street.  Syracuse.  Kansas 

Send  comments  to  The  Honorable  Garetl  Shamburg,  Mayor.  City  of  Syracuse,  P  0  Box  148  Syracuse  Kansas  6^8"8 

Clay  County,  Missouri  and  Incorporated  Areias 


Fishing  River 


East  Fork  Fishing  River 


Approximately  5.000  feet  downstream  of  Highway  3  .. 
Just  downstream  of  Burlington  North  Railroad  bndge 
Approximately  1 .600  feet  downstream  of  Mosby  Road 
Approximately  400  feet  upstream  of  US  Highway  69 
Approximately  6.600  feet  downstream  of  Highway  H  .. 

Just  downstream  of  Highway  H  

Approximately  1 .600  feet  downstream  of  Mosby  Road 

Just  upstream  of  Clay/Ray  County  Border  

Just  upstream  of  Jesse  James  Farm  Road  

Just  downstream  of  Interstate  35  bridge    

Approximately  4.800  feet  upstream  of  Highway  A 

Confluence  with  Fishing  River 

Just  upstream  of  112th  Street 

Approximately   3,800   feet   downstream   of   Seabold 

Road. 
Approximately   3,800   feet   downstream   of   Seabold 

Road.  I 

Just  upstream  of  Sebold  Road i 


None 

None 
•762 
•772 
•752 
•755 
•762 
•732 
•776 
'•792 

None 
•744 
•747 
•752 

•752 

•758 


780 

City  of  Kearney 

786 

763 

City  0*  Most:v 

777 

752 

Village  o*  Prathers 

757 

760 

730 

Clav  Countv 

778 

(Unmc    Areasi 

788 

859 

745 

Clay  County 

749 

(Unmc  Areas) 

756 

756 

City  0'  Excelsior  S 

759 
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Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  '(NGVO) 


Effective 


Modified 


of  confluence  with 


Holmes  Creek 


Crockett  Creek  Approximately  250  feet  upstream 

Holmes  Creek 

Just  downstream  of  12tfi  Street  

Just  upstream  of  Stockdale  Road  

At  the  Confluence  with  Holmes  Creek  

Approximately  350  feet  upstream  of  the  confluence 

with  Holmes  Creek 
Approximately    250    feet    upstream    confluence    of 

Crocketl  Creek 

Just  upstream  of  Summersette  Road  

Just  upstream  of  Highway  33 

At  the  confluence  with  Fishing  River 

Approximately   350   feet   upstream   of   West   Mosby 

Road. 

Confluence  with  Fishing  River 

Just  upstream  of  140th  Street  bndge 

Just  downstream  of  Interstate  35   

Approximately  6.300  feet  upstream  of  Nation  Road  .... 
Approximately    1,150    feet    downstream    of    Summit 

Street. 

Just  downstream  of  Interstate  35  

Approximately  1.000  feet  upstream  of  Highway  33  

Confluence  with  Second  Creek  (Approximately  1,000 

feet  downstream  of  Highway  92  bndge) 

Just  upstream  of  144th  Street  bndge 

Approximately  2,600  feet  upstream  of  144th  Street 

bndge 

Appoximately  2.900  feet  upstream  of  144th  Street  

Approximately  1,550  feet  upstream  of  Mam  Street  


Clear  Creek 


First  Creek 


Second  Creek 


Rocky  Branch 


Polecat  Creek 


Confluence  of  First  Creek  (Approximately  1,000  feet 

downstream  of  Highway  92  bndge). 

Confluence  with  LiHIe  Platte  River  

Approximately  1.550  feet  upstream  of  Main  Street  

Approximately  1.150  feet  upstream  from  Confluence 

with  Wilkerson  Creek. 

Confluence  with  Wilkerson  Creek  

Just  upstream  of  140th  Street  

Confluence  with  Wilkerson  Creek  


•767 

•782 

'810 
•767 
•767 

•767 

•770 
None 
•764 
•767 

•772 
•775 
•797 
None 
None 

•797 
•804 
•836 

•849 
None 

None 
•817 

•836 

*814 
•814 
•849 

•848 
•865 
None 


•772 

•783 
•790 
•772 
•772 

•772 

•777 
•813 
•772 
•772 

•777 
•778 
•794 
•824 
•783 

•794 
•801 
•818 

•851 
•860 

•861 
•814 

•818 

•814 
•814 
•846 

•846 
•865 
•881 


Communities  affected 


Clay  County  (Uninc. 
Areas) 


City  of  Mosby 


Clay  County  (Uninc. 
Areas) 


City  of  Mosby 


Clay  County 
(Uninc.  Areas) 


City  of  Kearney 


Clay  County  (Uninc. 
Areas) 


City  of  Smithville 
Clay  County  (Uninc. 
Areas) 


City  of  Smithville 

Clay  County  (Uninc. 

Areas) 
City  of  Smithville 

Clay  County  (Uninc. 
Areas) 


Clay  County  (Uninc. 
Areas) 


City  of  Smithville 


Village  of  Prathersville 


Approximately  2.500  feet  upstream  of  Ml.  Olive  Road  None  *932 

Wilkerson  Creek Approximately    1.500   feet   upstream   of   Confluence  'SIS  *816 

with  Little  Platte  River 

Just  downstream  of  Highway  92    *840  *840 

Approximately  5.000  feet  upstream  of  132th  Street  |  None  *906 

bndge 

Confluence  with  Little  Platte  River  "814  *814 

Appoximately  1,500  feet  downstream  of  144th  Street  *857  *851 

bndge 

Williams  Creek  At  the  confluence  with  Fishing  River *756  *760 

Approximately   550   feet   upstream   of   the   Chicago  ^761  *764 

Rock  Island  and  Pacific  Railroad 

ADDRESSES 
Clay  County  (Unincorporated  Areas): 

Maps  are  available  for  inspection  at  City  Hall.  234  W  Shrader  Street,  Suite  C,  Liberty,  Missouri. 
Send  comments  to  The  Honorable  Thomas  Brandon.  Presiding  Commissioner,  Clay  County,  Board  of  Commissioners,  County  Administration 

Building,  Courthouse  Square,  Liberty.  Missoun  64068 
City  of  Kearney: 

Maps  are  available  for  inspection  at  City  Hall,  100  East  Washington  Street,  Keamey,  Missouri. 
Send  comments  to  The  Honorable  Bill  Dane,  Mayor.  City  of  Keamey.  P,0  Box  797,  100  East  Washington  Street,  Kearney,  Missouri  64060. 

City  of  Smithville: 

Maps  are  available  for  inspection  at  City  Hall,  lOy-West  Mam  Street,  Smithville,  Missouri. 

Send  comments  to  The  Honorable  Ron  Van  Winkle,  Mayor,  City  of  Smithville,  107  West  Main  Street,  Smithville,  Missouri  64089. 

City  of  Excelsior  Springs: 

Maps  are  available  for  inspection  at  City  Hall,  201  East  Broadway.  Excelsior  Springs,  Missouri. 

Send  comments  to  The  Honorable  Benny  Ward.  Mayor,  City  of  Excelsior  Springs,  201  East  Broadway,  Excelsior  Springs,  Missouri  64024. 

City  of  Mosby: 

Maps  are  available  for  inspection  at  City  Hall.  12312  4th  Street,  Mosby,  Missouri. 

Send  comments  to  The  Honorable  Donald  Carmichael,  Mayor,  City  of  Mosby,  12404  Pony  Express  Road,  Mosby,  Missouri  64073. 
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Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  "(NGVD) 


Effective 


T 


Communities  affected 


Modified 


Village  of  Prathersvllle: 

Maps  are  available  for  inspection  at  City  Hall,  12212  County  Road.  Excelsior  Spnngs.  Missoun 

Send  comments  to  The  Honorable  Paul  Owen.  Cfiairman,  Village  of  Prathers.  Board  of  Trustees,  12212  County  Road,  Excelsior  Spnngs,  Mis- 
souri 64024 

Okanogan  County.  Washington  and  Incorporated  Areas 


Conconuily  Resen/ior 


At  Conconuily  Reservoir 


None 


*2.286 


Town  of  Conconuily. 
Okanogan  County 
(Uninc.  Areas) 


ADDRESSES 
Okanogan  County  (Unincorporated  Areas): 

Maps  are  available  for  Inspection  at  City  Hall,  123  Nortfi  Fiftfi  Street,  Okanogan  Washington 

Send  comments  to  The  Honorable  Bob  Hirst.  Chairperson,  Okanogan  County  Board  of  Commissioners    123  North  Fifth  Street   Room  150, 
Okanogan,  Washington  98840. 

Town  of  Conconuily: 

Maps  are  available  for  inspection  at  the  Town  Office,  21  North  Main  Street.  Conconuily  Washington 

Send  comments  to  The  Honorable  Charles  Alexander,  Mayor,  Town  of  Conconuily,  Town  Office.  P.O.  Box  127,  Conconuily,  Washington  98819. 


(Catalog  of  Federal  Domestic  .Assistance  No. 
83.100,  ■■Flood  Insurance.") 

Dated;  .April  3,  2002. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration 
(FR  Doc.  02-10219  Filed  4-24-02:  8:45  am] 
BILLING  CODE  6718-04-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2551 
RIN  3045-AA29 

Senior  Companion  Program; 
Amendments;  Correction 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Proposed  rule:  correction. 

summary:  The  Corporation  for  National 
and  Community  Service  published  a 
document  in  the  Federal  Register  on 
April  17,  2002  (67  FR  18846),  in  which 
it  requested  public  comment  on  its 
proposed  amendment  to  the  Senior 
Companion  Program  (SCP).  The 
document  contained  incorrect 
information  which  this  action  corrects, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Peter  Boynton,  (202)  606-5000,  Ext,  499. 

Correction 

1.  In  the  Federal  Register  of  April  17, 
2002,  in  FR  Doc.  02-9199,  on  page 
18846,  in  the  first  column,  the  entire 
SUMMARY  is  corrected  to  read  as  follows: 
SUMMARY:  These  amendments  to  the 
Final  Regulation  governing  the  Senior 
Companion  Program  include:  improving 
access  of  persons  with  limited  English 
speaking  proficiency;  clarifying  what 
income  should  be  counted  for  purposes 


of  determining  income  eligibility  of  an 
applicant  to  become  a  stipended  Senior 
Companion:  providing  increased 
flexibility  to  sponsors  to  determine  the 
hours  of  service  of  Senior  Companions; 
reducing  restrictions  on  sponsors 
serving  as  volunteer  stations;  and 
providing  for  Senior  Companions  to 
serve  as  volunteer  leaders. 

2.  In  the  Federal  Register  of  April  17. 
2002,  in  FR  Doc.  02-9199,  on  page 
18846.  in  the  second  column,  under 
SUPPLEMENTARY  INFORMATION, 
Background,  paragraph  (1),  lines  6  and 
7,  correct  the  words  "Foster 
Grandparents"  to  read  "Senior 
Companions". 

Dated:  April  19,  2002. 
Tess  Scannell, 

Director.  Senior  Corps. 

[FR  Doc,  02-10138  Filed  4-24-02;  8:45  am) 

BILUNG  CODE  6050-$$-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-864;  MB  Docket  No.  02-76;  RM- 
10405] 

Radio  Broadcasting  Services; 
Crisfleld,  MD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  the  proposed  substitution 
of  Channel  250A  for  Channel  245A  at 
station  WBEY(FM),  Crisfield.  Mar>'land. 
This  charmel  change  will  allow  Station 
WBEY  to  avoid  ducting  interference  and 
to  operate  with  maximum  Class  A  FM 
facilities.  Coordinates  used  for  this 


proposal  are  37-55-13  NL  and  75—41- 
59  \VL. 

DATES:  Comments  must  be  filed  on  or 
before  lune  3,  2002,  and  reply 
comments  on  or  before  lune  18.  2002. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Law  Office  of 
Lauren  A,  Colby;  10  E  Fourth  Street; 
P  O.  Box  113;  Frederick,  Maryland 
21705-0113, 

FOR  FURTHER  INFORMATION  CONTACT:  R 
Barthen  Gorman,  Media  Bureau.  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-76,  adopted  April  3.  2002.  and 
released  April  12.  2002  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  445  12th  Street.  S\V,  CY-A257, 
Washington.  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.  Room  CY-B402. 
Washington  DC,  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qua}exint<0iaol  com 

The  provisions  of  the  Regulator\- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
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one,  which  involve  channel  allotments. 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
filing  procedures  for  comments,  see  4  7 
CFR  §§1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  i:.S.C.  §§154,  303,  334  and 
336. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mar>'land,  is  amended 
by  adding  Channel  250A,  Crisfield.  and 
removing  Channel  245A  at  Crisfield, 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
[FR  Doc.  02-10163  Filed  4-24-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sierra  County,  CA,  Resource  Advisory 
Committee 

AGENCY:  Forest  Sen'ice,  USD  A 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Sierra  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
Mav  6,  2002.  in  Sierraville,  California. 
The  purpose  of  the  meeting  is  to  discuss 
issues  relating  to  implementing  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000 
(Payments  to  States)  and  the 
expenditure  of  Title  II  funds  benefiting 
National  Forest  System  lands  on  the 
Humboldt-Toiyabe.  Plumas  and  Tahoe 
National  Forests  in  Sierra  County. 
DATES:  The  meeting  will  be  held  May  6. 
2002  from  1:30  p.m.  to  4:30  p.m.  If  a 
storm  or  other  difficulty  presents  itself, 
a  backup  meeting  date  is  scheduled  for 
May  13,  2002.  at  the  same  time  and 
location. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Forest  Service  Ranger  District  Office. 
Hwv  89  North.  Sierraville,  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Westling.  Committee  Coordinator. 
USDA,  Tahoe  National  Forest.  631 
Covote  St,  Nevada  City.  CA.  95959, 
(530)  478-6205.  E-Mail: 
aivestlinjr^fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Welcome  and  introductions;  (2)  review 
of  previous  meeting;  and  (3)  discussion 
and  ranking  of  project  ideas.  The 
meeting  is  open  to  the  public  and  the 
public  will  have  an  opportunity  to 
comment  at  the  meeting. 

Dated;  April  18.  2002. 
Steven  T,  Eubanks, 

Forest  Supmisar 

[PR  Dnt.  02-10091  Filed  4-24-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Cut-to-length  Carbon  Steel  Plate  from 
Mexico;  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  in 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  April  25.  2002. 
SUMMARY:  The  Department  of  (Commerce 
is  extending  the  time  limit  for 
completion  of  the  preliminary'  results  of 
the  administrative  review  of  the 
antidumping  duty  order  on  cut-to-length 
carbon  steel  plate  from  Mexico.  The 
period  of  review  is  August  1 .  2000, 
through  July  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Michael  Heanev  at 
(202)  482-5222  or  (202)  482-4475.' 
respectively.  AD/CV'D  Enforcement 
Group  III.  Office  8.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N\V.,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1. 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  19CFRpart  351  (2001). 

Background: 

On  October  26,  2001.  the  Department 
published  a  notice  of  initiation  (if 
administrative  review  of  the 
antidumping  duty  order  on  cut-to-length 
carbon  steel  plate  from  Mexico  (66  FR 
54195).  The  period  of  review  is  August 
1.  2000.  through  July  31,  2001.  The 
review  co\'ers  one  producer/exporter  of 
the  subject  merchandise  to  the  United 
States.  Altos  Hornos  de  Mexico,  S.A.  de 
C.V. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act.  the  Department  shall  make  a 
preliminan,-  determination  in  an 
administrative  review  of  an 


antidumping  order  within  245  days  after 
the  last  day  of  the  anniversary  month  of 
the  date  of  publication  of  the  order  The 
Tariff  .^ct  further  provides,  however, 
that  the  Department  may  extend  the 
245-dav  period  to  365  days  if  it 
determines  it  is  not  practicable  to 
complete  the  review  within  the 
foregomg  time  period.  This  review 
involves  a  number  of  complicated  sales 
and  cost  issues.  As  a  result,  we  need 
additional  time  for  our  analysis. 
Because  it  is  not  practicable  to  complete 
this  administrative  review  within  the 
time  limit  mandated  bv  section 
751(a)(3)(A)  ofthe  Tariff  Act,  the 
Department  is  extending  the  time  limit 
for  completion  ofthe  preliminar\' 
results.  Consequently,  we  have 
extended  the  deadline  until  August  31. 
2002, 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  (19 
use  1675(a)(3)(A)(2OO0))  and  19  CFR 
351.213(h)(2). 

DATED:  April  12.2002 
Joseph  A.  Spetrini. 
Deputy  Assistant  Secretary  For  Import 
Administration  Group  III. 
|FR  Doc:.  02-10206  Filed  4-24-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA). 

[Docket  No.  980723189-2026-02:  I.D. 
041902B] 

Financial  Assistance  for  a  National 
Ocean  Service  Intern  Program 

AGENCY:  National  (Jt.ean  Service  (NOS). 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  National  Ocean  Ser\'ice  . 
announces  the  availability  of  Federal 
Assistance  to  operate  an  intern  program 
The  need  for  wise  stewardship  of  the 
coastal  environment  is  increasing  and 
with  it  a  need  to  enlarge  the  pool  of 
skilled  environmental  scientists  and 
managers  and  at  the  same  time  increase 
the  diversity  of  this  pool.  The  National 
Ocean  Service  (NOS)  recognizes  that 
there  is  a  shortage  of  skilled 
en\irnnmental  scientists  and  managers 
who  are  aware  of  and  utilize  the 
techniques  and  technologies  required  by 
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NOAA's  stewardship  programs  and  is 
trying  to  remedy  the  situation  through 
an  Intern  program.  The  programmatic 
objective  of  this  intern  program  is  to 
provide  unique  opportunities  for 
cooperative  study,  research,  and 
development  that  would  be  of  major 
benefit  in  advancing  the  number  and 
diversity  of  skilled  engineers,  scientists, 
and  managers  in  the  environmental 
arena  who  are  familiar  with  the 
techniques  and  technologies  used  by 
NOS.  This  solicitation  is  to  find  a 
partner  to  assist  NOAA  in  cooperatively 
managing  this  intern  program.  This 
partner  would  be  responsible  for 
locating  candidate  Interns,  assisting  in 
their  selection,  and  administering  of  the 
awards  to  the  Interns.  NOAA  would 
identify  the  intern  opportunities,  assist 
in  the  final  selection  of  the  candidate 
interns,  and  provide  space,  technical 
guidance  and  training  to  the  Interns 
during  their  period  of  internship  at 
government  facilities.  This  program  will 
start  in  FY02  using  initial  funding  from 
FY02.  It  is  anticipated  that  additional 
funds  will  be  used  to  expand  the 
program  to  increase  the  number  of 
interns  for  the  initial  award. 
Periodically,  additional  funds  will  be 
added  to  hind  additional  groups  of 
interns. 

DATES:  Applications  must  be  received 
no  later  than  5  p.m..  Eastern  Standard 
Time.  May  28,  2002. 
ADDRESSES:  Applications  must  be 
mailed  to:  NOS  Special  Projects,  Attn; 
NOS  Intern  Program,  1305  East-West 
Highway  Room  09-449,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  L.  Grose,  NOAA— N/SP,  1305  East 
West  Highway  Room  09-449.  Silver 
Spring.  MD  20910  (301)  713-3000  xl32 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Ocean  Service  (NOS)  is 
expanding  its  institutional  commitment 
to  Coastal  Stewardship.  NOS  also 
desires  to  continue  its  science  and 
technology  leadership  with  respect  to 
addressing  coastal  environments  and 
issues.  NOS  has  identified  several  areas 
of  interest  that  will  be  pursued  in 
environmental  management,  research 
and  development  in  the  coastal  zone, 
and  mensuration  of  the  environment 
which  are  necessan,'  to  support  active 
stewardship.  These  areas  include,  but 
are  not  limited,  to: 

integrated  c:oastal  zone  management, 
resource  protection  and  restoration,  remote 
sensing  of  coastal  and  benthic  habitats, 
shallow  water  and  coastal  mapping,  geodesy. 


marine  navigation,  delineation  of  essential 
habitats,  determination  of  environmental 
degradation  and  damage,  habitat 
remediation,  and  applied  research  and 
development  on  environmental,  economic, 
and  demographic  issues. 

A  primary  objective  of  NOS  is  to  plan 
and  support  active  Stewardship  of 
coastal  and  marine  resources  at  a  time 
of  increased  pressures  on  these 
resources  and  decreasing  funds  for 
programs.  NOS  does  not  have  the  staff 
nor  resources  to  accomplish  this 
objective  in  a  closed  bureaucracy.  Thus, 
part  of  the  strategy  is  to  transfer  NOS's 
technologies,  techniques,  and  methods 
to  the  community-at-large,  especially 
the  next  generation  of  resource 
scientists  and  managers  both  to  increase 
their  capability  and  to  increase  their 
diversity.  Many  of  NOS's  programs  and 
activities  are  unique  and  need  to  be 
transferred  to  the  non-Federal 
community  An  effective  mechanism  to 
affect  this  transfer  is  through. the 
establishment  of  an  Internship  Program. 
This  cooperative  agreement  between 
NOAA  and  the  recipient  will  promote 
these  objectives  and  establish  the  means 
to  accomplish  them  in  a  manner 
beneficial  to  both  NOAA  and  the 
recipient. 

Authority:  Statutory  authority  for  these 
awards  is  provided  under  15  U.S.C.  1540. 

(Catalog  of  Federal  Domestic  Assistance 
(CFDA):  This  NOS  Intern  Program  is  listed  in 
the  Catalog  of  Federal  Domestic  Assistance 
under  Number  11.480.) 

Program  Description 

The  proposed  cooperative  program 
will  be  administered  by  the  Recipient  in 
response  to  intern  opportunities  offered 
by  NOAA. 

The  recipient  shall  provide 
environmental  Interns  (Associates)  to 
work  on  individual  projects  in  response 
to  internship  opportunities  established 
by  the  program  offices  within  NOS.  The 
Associates  provided  must  be  college 
students  or  recent  graduates  (Bachelors, 
Masters,  Ph.D..  JD),  with  a  college 
degree  in  areas  such  as  environmental 
science,  earth  science,  environmental 
engineering,  geodesy,  chemistry, 
physics,  oceanography,  biology,  fishery 
science,  geography,  resource  economics, 
risk  assessment,  policy  analysis, 
computer  science,  and  law.  Candidate 
associates  must  be  U.S.  citizens.  There 
is  not  a  fixed  number  of  Internships  per 
year  under  this  program.  The  actual 
number  will  depend  on  opportunities 
and  funding  identified  by  offices  within 
NOS.  The  minimum  number  will  be 
one,  the  maximum  may  exceed  40. 

Internships  shall  be  located  at  Silver 
Spring,  MD.  Seattle,  WA,  and  other  NOS 
facilities  as  designated  and  Associates 


shall  be  required  to  relocate  (if 
necessary-)  to  such  locations  for  the 
duration  of  the  internship.  Some  funds 
for  relocation  expenses  may  be  available 
for  selected  internships.  Associates  will 
be  provided  individual  assignments  for 
each  period  of  internship  and  on  an  as 
needed  basis  (per  project).  These 
projects  shall  be  designed  to  provide 
learning  experiences  for  the  Associates 
that  will  make  them  competitive  for 
employment  opportunities  in  both  the 
public  and  private  sector  and  to  transfer 
unique  and  specialized  technologies  or 
procedures  from  NOAA  to  the  Public 
and  Private  sectors. 

Under  this  Cooperative  Agreement, 
the  Recipient  shall  make  an  effort  in 
advertising  and  promoting  these 
internships  to  Native  Americans, 
Hispanic,  African,  Asian  and  other 
minorities  at  many  educational  levels. 

Associates  will  work  full  time  for  a 
period  of  approximately  three  to  twelve 
months.  The  actual  duration  will  vary 
based  on  the  specific  objectives  of  each 
internship  opportimity  as  determined 
by  the  Project  Officer  and  Technical 
Advisor.  Internships  can  be  renewed, 
but  shall  not  exceed  24  months  for  any 
individual  Associate  as  either  a  single  or 
multiple  internships. 

Final  details  for  individual 
assignments  shall  be  developed  in 
consultation  with  the  Project  Officer  or 
the  individual  Technical  Advisor  in 
accordance  with  the  "Statement  of 
Substantial  Involvement  between 
NOAA  and  the  Recipient".  In 
accordance  with  the  substantial 
involvement  clause,  the  Project  Officer 
and  the  Technical  Advisor  shall  be 
responsible  for  providing  guidance  on 
the  specific  tasks  required  for  the 
satisfactory  completion  of  the  internship 
by  the  Associate.  As  part  of  the 
Internship,  each  Associate  shall  develop 
and  carry  out  an  individual  research 
project  that  furthers  the  objectives  of  the 
program  to  which  he  or  she  is  assigned. 
These  projects  shall  be  developed  under 
the  direction  of  the  Project  Officer  or 
Technical  Advisor. 

Description  of  the  Intended  Operation  of 
the  Intern  Program  for  Each  Internship 

1.  The  technical  advisor  shall 
document  the  intern  opportunity  and 
include  the  following  information; 

(a)  Name  of  the  office  offering  the 
opportunity/Project. 

(b)  Name  of  the  contact  person  in  this 
office — (technical  advisor),  address, 
telephone  &  email  address. 

(c)  Background  of  the  Project — 
description  of  the  project/program 
within  which  the  internship  is  offered. 

(d)  Objectives  of  the  Project  relative  to 
the  Intern. 
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(e)  Description  of  what  the  intern  will 
do  (duties). 

(fy  Description  of  the  benefits  to  the 
intern  from  the  internship  (what 
training  will  occur,  be  offered,  etc.). 

(g)  Minimum  qualifications  for  the 
internship  (major,  courses,  degree). 

(h)  Desired  background  of  the  Intern 
and  special  skills  (e.g.  diving 
certification)  required,  if  any. 

(i)  Special  conditions/requirements 
(overtime,  sea  duty,  travel,  etc.).  [Funds 
to  cover  any  additional  costs  incurred 
by  these  conditions  must  be  included  in 
the  obligation.) 

(j)  Desired  starting  date  and  duration 
of  the  opportunity. 

(k)  Stipend  level  (and  relocation 
expense  if  available). 

2.  This  description,  along  with  an 
obligation  of  required  funds  (Stipend  + 
benefits  +  travel  +  overhead  +  fees)  in 
the  form  of  a  completed  CD— 435,  will  be 
transmitted  to  the  Project  Officer. 

3.  The  Project  Officer  shall  review  the 
documentation  of  the  intern 
opportunity,  and,  if  acceptable,  shall 
implement  an  increment  to  the  master 
grant  and  transmit  the  description  of  the 
Intern  opportunity  to  the  Recipient. 

4.  Recipient  shall  advertise  the 
available  Intern  position,  and  from  those 
expressing  an  interest,  pre-select  a  pool 
of  5-10  candidates  based  on  the 
requirements  of  the  internship,  and 
submit  this  candidate  list  along  with 
resumes  of  the  candidates  to  the  Project 
Officer  and  Technical  Advisor.  This 
submittal  shall  occur  within  30  calendar 
days  of  receipt  of  the  request  and 
documentation  from  the  Grantor. 

5.  Within  14  days  of  receipt  of  the 
pool  of  candidates,  the  Technical 
Advisor  shall  notify  the  Project  Officer 
of  his/her  ranking  of  the  acceptable 
candidates.  The  Project  Officer  shall 
review  the  ranking,  approve,  and 
forward  it  to  the  Recipient.  If  no 
candidates  are  acceptable,  the  Recipient 
shall  be  requested  to  re-advertise  the 
opportunity. 

6.  Upon  selection  of  a  candidate,  the 
Recipient  shall  make  arrangements  with 
the  selected  candidate  for  employment 
and,  in  consultation  with  the  Grantor, 
set  a  reporting  date  for  the  associate. 

7.  The  Associate  shall  carr>'  out  the 
Internship. 

Definitions 

Associate — Individual  who  will  be 
provided  with  and  perform  internships 
under  this  cooperative  agreement. 

Intern  Opportunity/Project — An 
opportunity  for  an  internship  which  is 
documented  and  has  funds  obligated  for 
its  costs.  In  general,  these  opportunities 
will  be  assignments  within  existing 
NOS  programs  and  ongoing  projects  and 


not  something  created  uniquely  for  this 
Agreement. 

Project  Officer — The  NOAA  Project 
Officer  is  that  individual  specifically 
named  by  NOAA  to  manage  this 
program. 

Technical  A  dvisor/Monitor — The 
NOAA  employee  responsible  for 
providing  day-to-day  guidance  on  the 
specific  project(s)  assigned  to  the 
associate  and  for  the  associate's 
individual  development  and  progress. 

Anticipated  Stipend  Levels  I  per  annum! 
and  General  Background  Requirements 
of  Internships: 

1.  525,000  (Sl2.02/hr)  2  full  years  of 
academic  studv. 

2.  528,000  (S3.46/hr)  4  full  years  of 
academic  studv  (BA.  BS  degree). 

3.  532,000  (S15.38/hr)  4  years  and 
superior  academic  standard  (top  1/3, 
2.9/4  GPA  overall,  &  3.5/4  GPA  in 
Major. 

4.  537,000  (S17.79/hr)  60  hrs  Graduate 
level  or  Masters  degree, 

5.  542.000  (520.19/hr)  All 
requirements  for  PhD  met. 

Unless  included  in  the  Intern 
opportunity  description,  overtime  is  not 
anticipated.  In  the  event  that  overtime  is 
required,  the  duration  of  the  internship 
shall  be  reduced  or  additional  funds 
shall  be  obligated  or  Compensator};  time 
shall  be  given  in  lieu  of  overtime  to  pay 
for  it. 

In  the  event  that  an  Associate 
terminates  or  is  terminated  (for  cause), 
the  Recipient  shall  make  ever\' 
opportunity  to  refill  the  internship  and. 
if  not  practicable,  credit  the  Grantor 
with  the  unspent  balance  of  the  funds. 
These  funds  shall  be  used  to 
supplement  internships  under  the 
direction  of  the  Project  Officer.  Note:  If 
the  Associate  is  to  be  an  "independent 
contractor"  rather  than  an  employee  of 
the  Recipient  under  the  Cooperative 
Agreement,  the  stipend  levels  paid  to 
the  intern  shall  be  increased  by  8%  to 
cover  the  additional  required  Self 
Employment  fees. 

Funding  Availability 

NOS  funding  for  this  Program  will  be 
a  minimum  of  540,000  from  FY02  funds 
to  a  maximum  of  51,800,000  during  the 
first  year.  Additional  follow-on  years 
(starting  from  the  anniversar>-  of  the  first 
awarded  cooperative  agreement),  up  to 
a  maximum  of  4  without  re-competition, 
may  be  funded  to  a  maximum  of 
51.800.000  per  year.  Each  internship  or 
group  of  internships,  beyond  the  first, 
shall  be  funded  as  an  amendment  to  the 
master  agreement.  There  is  no  set 
timetable  for  announcement  of 
internships  and  they  may  occur 
throughout  the  year. 


Matching  Requirements 

Cost  sharing  is  not  required  for  the 
internship  program. 

Type  of  Funding  Instrument 

The  NOS  Intern  Program  shall  be 
awarded  as  a  Cooperative  Agreement 
since  NOAA  anticipates  that  there  will 
be  substantial  involvement  between 
NOS,  the  Recipient,  and  the  Interns 
(after  their  selection). 

Statement  of  Substantial  Involvement 
Between  NOAA  and  the  Recipient 

In  carr\-ing  out  the  work  program  set 
forth  in  the  project  description.  NOS 
and  the  Recipient  agree  to  meet  the 
programmatic  objective  of  this 
agreement  as  stated.'  NOS  involvement 
will  consist  of  the  following  activities. 

1   NOS  will  provide  descriptions  of 
available  intern  opportunities  with 
required  academic  backgrounds  and  job 
skills. 

2.  NOS  will  participate  in  review  and 
raiing  panels  and  will  interview  and 
make  final  selections  from  lists  of 
eligible  candidates  that  are  provided  by 
the  Recipient. 

3.  NOS  will  provide  a  technical 
monitor  to  interact  with  each  Associate 
who  will  be  chosen  to  work  on  a  given 
project.  The  technical  monitor  shall 
provide  technical  guidance  and  support 
to  the  Associate  in  developing  the  skills 
necessar>'  to  perform  the  work  in  the 
chosen  environmental  arena. 

Eligibility  Criteria 

This  solicitation  is  open  to  any  Non- 
profit organization. 

Award  Period 

The  initial  competitive  award  shall  be 
valid  for  a  period  of  one  (1)  year. 
Additional  awards  can  be  made  without 
re-competition  for  up  to  4  continuation 
vears  (starting  from  the  anniversary  of 
the  first  awarded  cooperative 
agreement)  with  the  mutual  consent  of 
both  parties.  NO.^.^  shall  consider 
continued  funding  for  the  project  upon; 

(a)  satisfactor\-  progress  toward  the 
stated  agreement  goals,  and  the 
determination  by  NOAA  that  the 
continuation  of  the  program  would  be  in 
the  best  interest  of  the  Government;  and 

(b)  availability  of  funds.  This 
submission  in  no  way  obligates  NOAA 
to  extend  this  agreement,  nor  is  this 
paragraph  to  be  interpreted  as  a  promise 
that  future  funds  will  be  available. 


■  Summar>  Section;  "The  programmatic  objective 
of  this  intern  program  is  to  provide  unique 
opportunities  for  cooperative  study,  research,  and 
development  thai  would  be  of  mator  benefit  in 
advancing  the  number  and  diversity  of  skilled 
engineers,  scientists,  and  managers  in  the 
environmental  arena  who  are  familiar  with  the 
techniques  and  technologies  used  by  NOS." 
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Indirect  Costs 

Funds  to  support  the  NOS  Intern 
program  shall  be  given  directly  to  the 
Recipient.  Administrative  or  indirect 
costs  shall  be  negotiated  as  part  of  the 
Master  Agreement  award  and  shall  be 
based  on  and  paid  on  a  per  internship 
basis.  These  costs  may  be  fixed  time 
dependent,  Intern  Stipend  dependent, 
or  a  combination  as  proposed  by  the 
Recipient. 

Stipend  levels,  and  benefits  may  be 
adjusted  for  COLA  for  each  continuation 
year. 

Application  Requirements 

Applicants  must  submit  one  signed 
original  plus  two  (2)  copies  of  the 
application  including  all  information 
required  by  the  application  kit.  Each 
application  package  shall  contain: 

1.  SF-424  (including  SF-424A  &  SF- 
424B). 

2.  A  budget  with  necessary  supporting 
details.  This  budget  should  be  based  oo 
a  hypothetical  intern  opportunity  at  a 
stipend  level  of  $28,000  per  year  if  the 
intern  is  to  be  an  employee  of  the 
Recipient  or  $32,240  if  the  Intern  is  to 
an  Independent  Contractor,  an 
allowance  for  required  field  trip  travel 
of  $2,000,  and  a  relocation  allowance  of 
$500.  Because  it  is  anticipated  that  this 
agreement  will  be  extended  to  include 
additional  internships  beyond  the  first, 
supporting  information  should  be 
included  to  determine  the  full  cost  to 
the  government  of  additional 
internships  which  may  have  any  of  the 
suggested  stipend  levels,  have  durations 
ranging  3  to  12  months,  and  be  with  or 
without  relocation  or  travel  allowances. 
This  information  should  also  contain 
details  on  what  services  and  benefits  are 
included  (i.e.  sick  leave,  tax 
withholding,  insurance,  etc.)  and  their 
estimated  cost  to  interns;  as  well  as, 
what,  if  any,  allowances  are  made  for 
vacation  leave  and/or  sick  leave. 
Holidays  observed  by  the  office  hosting 
the  intern  will  be  considered  paid 
holidays. 

3.  Curriculum  Vitae  for  each  Principle 
Investigator  and  critical  senior  staff 
assigned  to  the  program. 

4.  Copy  of  a  current  approved 
Negotiated  Indirect  Cost  Rate 
Agreement. 

5.  CD-511  "Certifications  Regarding 
«  *  •■• 

6.  SF-LLL  "Disclosure  of  Lobbying" 
(blocks  1-10  &  16). 

7.  Statement  of  Work  (narrative 
description  of  the  proposed  activity, 
objectives  and  milestones).  This 
Settlement  of  Work  shall  include: 

(a)  A  description  of  the  Intern 
Program,  how  they  would  implement  it 


and  conduct  its  operation.  Alternatives 
and  variations  with  regard  to  the  timing 
of  items  4  and  5  within  the  "Description 
of  the  Intended  Operation  of  the  Intern 
Program  for  each  Internship"  detailed 
above  may  be  proposed. 

(b)  Proposed  method  of  advertising  for 
and  pre-screening  candidate  Interns. 

(c)  Proposed  relationship  between  the 
prospective  Recipient  and  Selected 
Interns,  with  descriptions  of  services 
offered  (e.g.  tax  withholding)  and 
benefits  available  (e.g.  health  insurance, 
workman's  compensation,  etc.)  to  the 
Interns. 

(d)  Past  history  of  the  prospective 
Recipient  in  operating  similar  programs. 

8.  Proof  of  Status  For  First  Time 
Eligible  Non-Profit  Applicants. 

Application  Forms  and  Kit 

An  application  kit  containing  all 
required  application  forms  and 
certifications  is  available  from  the 
NOAA  Grants  Management  Division 
(301) 713-0946. 

Project  Funding  Priorities 

Responsiveness  of  the  application  to 
the  programmatic  objectives  of  the 
Intern  program  as  noted  in  the 
Background  section  and  restated  in  the 
Type  of  Funding  Instnunent  section 
above. 

Evaluation  Criteria 

The  proposals  from  prospective 
Recipients  will  be  evaluated  on  the 
submitted  application  to  conduct  the 
proposed  Intern  Program. 

The  evaluation  shall  be  weighted  as 
indicated: 

1 .  Costs  for  operating  the  proposed 
Intern  Program.  (15%) 

2.  Description  of  the  program,  how 
they  would  implement  it,  conduct  its 
operation  and  proposed  time  lines  for 
filling  internships.  (25%) 

3.  Proposed  relationship  between  the 
prospective  Recipient  and  Selected 
Interns,  with  descriptions  of  services 
offered  and  benefits  available  to  the 
Interns  relative  to  their  cost  to  the 
Grantor,  Recipient,  and  Intern.  (15%) 

4.  Proposed  method  for  advertising  for 
and  pre-screening  candidate  Interns. 
(20%) 

5.  Past  history  of  the  prospective 
Recipient  in  operating  similar  programs 
and  qualifications  of  proposed  senior 
staff.  (25%) 

Selection  Procedure 

Each  application  will  receive  an 
independent,  objective  review  by  a 
panel  qualified  to  evaluate  the 
applications  submitted.  The 
Independent  Review  Panel,  consisting 
of  at  least  three  individuals,  will  review. 


evaluate,  and  rank  all  applications 
based  on  the  criteria  stated  above.  The 
final  decision  on  award  will  be  based 
upon  the  numerical  ranking  and  a 
determination  by  the  Selecting  Official 
that  the  Recipient's  application  meets 
the  Project  Funding  Priorities. 

Unsuccessful  applications  will  be 
destroyed  when  they  are  no  longer 
required  for  the  selection  process. 

Other  Requirements 

Restrictions 

Interns  will  not  be  used  to  replace 
NOAA  employees  formerly  employed 
under  the  Office  of  Persormel 
Management  students  appointing 
authorities,  to  replace  temporary  or  term 
appointments,  or  to  replace  or  fill-in  for 
full  or  part-time  NOAA  positions 
vacated  by  the  Voluntary  Separation 
Program  or  Reduction  in  Force. 
Participants  will  not  be  selected  or  used 
to  perform  personal  services.  Nothing 
shall  create  the  appearance  that  the 
participant  is  being  used  in  a  personal 
services  manner.  The  relationship 
between  the  Recipient  and  Interns  is  up 
to  the  Recipient.  The  Recipient  may  be 
the  Intern's  employer  or  it  may  choose 
to  award  the  Interns  stipends  or  grants. 
In  any  case,  the  Recipient  is  responsible 
for  payment,  discipline,  leave  approval, 
termination,  etc.  for  each  Intern. 
Nothing  in  this  agreement  or  its 
supplements  shall  be  deemed  to  create 
an  employer-employee  relationship 
between  the  NOAA  and  an  Intern. 
Former  NOAA  employees  (including 
students)  are  not  eligible  for  this 
program  within  two  years  of 
employment  at  NOAA. 

Pre-Award  Notification  Requirements 

The  Department  of  Conmierce  Pre- 
Award  Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1 , 
2001  (66  FR  49917),  are  applicable  to 
this  solicitation. 

Classification 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of  E.O. 
12866. 

Applications  under  this  program  are 
not  subject  to  executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  EO  13132. 

Because  notice  and  comment  are  not 
required  imder  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts,  a  Regulatory  Flexibility 


Federal  Register/Vol.  67,  No.  80/Thursday,  April  25,  2002 /Notices 


20491 


Analysis,  5  U.S.C.  601  et  seq.,  is  not 
required  and  has  been  prepared  for  this 
notice. 

This  document  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
use  of  Standard  Forms  424.  424A,  424B. 
and  SF-LLL  have  been  approved  by 
0MB  under  the  respective  control 
numbers  0348-0043,  0348-0044.  0348- 
0040,  and  0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  unless  that 
collection  displavs  a  currently  valid 
0MB  Control  Number. 

Dated:  April  17,  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Sen-ices  and  Coastal  Zone  Management. 
[FR  Doc.  02-10208  Filed  4-24-02;  8:45  am] 
BILLING  CODE  3510-ST-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041702A] 

Marine  Mammais;  Permits  781-1666 
and  782-1645-01 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  Application  No.  781- 

1666  and  receipt  of  application  to 

amend  Permit  No.  782-1645. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  marine  mammal  species  for  the 
purposes  of  scientific  research:  NMFS 
has  received  a  permit  application  from 
NMFS,  Northwest  Fisheries  Science 
Center,  2725  Montlake  Blvd.  E,  Seattle, 
WA  98112-2097  (Dr.  Cynthia  Tynan, 
Principal  Investigator)  (Application  No. 
781-1666),  and  NMFS  has  received  an 
application  for  a  permit  amendment 
from  NMFS,  National  Marine  Mammal 
Laboratory,  7600  Sand  Point  Wav.  N.E., 
BIN  C15700,  Seattle,  WA  98115^070 
(Dr.  Robert  DeLong,  Principal 
Investigator)  (Permit  No.  782-1645). 
DATES:  Written  or  telefaxed  comments 
on  the  new  application  or  amendment 
request  must  be  received  on  or  before 
May  28,  2002, 

ADDRESSES:  Written  comments  on  the 
new  application  or  amendment  request 
should  be  sent  to  the  appropriate  office 
as  indicated  below.  Comments  may  also 


be  sent  via  fax  to  the  number  indicated 
for  the  application  or  amendment 
request.  Comments  will  not  be  accepted 
if  submitted  via  e-mail  or  the  internet. 
The  application  and  related  documents 
are  available  for  review  upon  written 
request  or  by  appointment  in  the 
following  office(s): 

For  permits  781-1666.  782-1645-01: 
Northwest  Region.  NMFS,  7600  Sand 
Point  Wav  NE,  BIN  C15700,  Bldg.  1. 
Seattle.  \VA  98115-0700:  phone 
(206)526-6150:  fax  (206)526-6426; 

For  permit  781-1666:  Southwest 
Region.  NMFS,  501  West  Ocean  Blvd., 
Suite  4200.  Long  Beach.  CA  90802- 
4213:  phone  (562)980-4001;  fax 
(562)980-4018:  and 

Documents  may  also  be  reviewed  by 
appointment  in  the  Permits 
Conserv'ation  and  Education  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East- West  Highway.  Room  13705. 
Silver  Spring,  MD  20910;  phone 
(301)713-2289:  fax  (301)713-0376. 

Written  comments  or  requests  for  a 
public  hearing  on  these  applications 
should  be  mailed  to  the  Chief,  Permits. 
Conservation  and  Education  Division. 
F/PRl,  Office  of  Protected  Resources. 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  and  permit  amendment 
are  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (MMPA;  16  U.S.C.  1361  et 
seq.],  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.]. 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-227),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq). 

For  Application  No.  781-1666,  the 
applicant  requests  permission  to 
conduct  shipboard  line-transect  surveys 
of  marine  mammals  in  U.S.  waters  of 
the  North  Pacific.  The  applicant 
proposes  to  take  various  species  of 
cetaceans  and  five  species  of  pinnipeds 
via  harassment  during  photo- 
identification  from  small  boats  or  larger 
research  vessels,  line-transect  surveys 
from  ships,  and  collection  of  prey  near 
cetaceans.  Cetacean  prey  will  be 
collected  via  dip  nets  and  towed 
zooplankton  nets.  The  goal  of  this 


research  is  to  provide  temporal 
(seasonal)  and  spatial  (mesoscale  and 
fine-scale)  variability  in  eupha.siid  and 
forage  fish  occurrence  pattprns 
necessar>'  to  identify  the  important  bio- 
physcial  linkages  between  top-predator 
distributions  and  the  density  and 
availability  of  their  prey.  Line-transect 
data  will  also  provide  updated 
abundance  estimates. 

For  amendment  to  permit  782-1645- 
00:  The  permit  authorizes  the  Holder  to 
take  up  to  15  harbor  porpoise  (Phocoena 
phocoena]  annually  (not  to  exceed  75 
over  a  5-year  period)  in  the  waters  of 
Oregon  and  Washington,  attach  radio- 
telemetry  devices  to  monitor  the 
movements  of  tagged  animals  relative  to 
current  stock  boundaries,  and  to  collect 
blubber  biopsies  to  determine 
organochlorine  contaminant  burdens 

The  Holder  now  proposes  to  capture 
up  to  10  Dall's  porpoise  [Phocoenoides 
dalli]  annually  in  Oregon  and 
Washington,  attach  radio-telemetry 
devices  and  biopsy  sample  to 
investigate  three  hypotheses:  (1)    • 
duration  of  tag  attachment  is  associated 
with  tag  attachment  configuration;  (2) 
differences  exist  between  sex  and  age 
classes  of  Dall's  porpoise  in  the  timing 
or  extent  of  seasonal  migrations  from 
inland  WA  waters;  and  (3)  Dall's 
porpoise  primarily  occupy  and  utilize 
deeper  regions  of  transboundar>'  waters. 

In  compliance  with  the  National 
Environmental  Policv  Act  of  1969  (42 
U.S.C.  4321  et  seq).  an  initial 
determination  has  been  made  that  the 
activities  proposed  are  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  and  amendment  request  to 
the  Marine  Mammal  Commission  and 
its  Corrmaittee  of  Scientific  Advisors. 

Dated:  April  19.  2002. 
Ann  D.  Terbush, 

Chief.  Permits.  Consen-ation  and  Education 
Division,  Office  of  Protected  Resources, 
.\ational  Marine  Fisheries  Service. 
IFR  Doc.  02-10209  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  3S10-23-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-24] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency 
ACTION:  Notice. 
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SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L 
104-164  dated  21  July  1996. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms, 

I  Hard.  DSCA/COMPT/RM,  (703)  604- 
6575 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-24  with 


attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON   DC2C3C'  2633 


12  .\PR  2002 
In  reply  refer  to: 
1-02/004702 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-24. 
concerning  the  Department  of  the  Air  Forces  proposed  Letter(s)  of  Offer  and 
Acceptance  (LOA)  to  Jordan  for  defense  articles  and  services  estimated  to  cost  $22 
million.  Soon  after  this  letter  is  delivered  to  your  ofTice.  we  plan  to  notify  the  news 
media. 

Sincerely, 


TOMEH  WALTERS,  JR. 

LIELTENANT  GENERAL,  USAF 

DIRECrOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-24 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:  Jordan 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$17  million 
$  5  million 
$22  million 


(iii)        Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  one  (1)  AN/FPS-117  3-Dimensional  long  range 
radar,  spares  and  repair  parts,  publications  and  technical  documentation, 
personnel  training  and  training  equipment,  U.S.  Government  and  contractor 
technical  and  logistics  personnel  services,  and  other  related  elements  of  logistical 
and  program  support 

(iv)        Militarv  Department;  Air  Force  (DAD) 

(v)        Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)        Date  Report  Delivered  to  Congress;  12  APR  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 
■Jordan  -  3-Dimensional  Long  Ranee  Surveillance  Radar 

The  Government  of  Jordan  has  requested  a  possible  sale  of  one  (1)  AN7FPS-117  3- 
Dimensional  Long  Range  Radar,  spares  and  repair  parts,  publications  and  technical 
documentation,  personnel  training  and  training  equipment,  U.S.  Government  and  contractor 
technical  and  logistics  personnel  services,  and  other  related  elements  of  logistical  and  program 
support.  The  estimated  cost  is  $22  million. 

This  proposed  sale  will  further  strengthen  the  military  ties  between  the  U.S.  and  the 
Hashemite  Kingdom  of  Jordan.  Strategically  located  in  the  Middle-Eastern  region,  Jordan 
has  been  a  staunch  U.S.  ally  for  over  thirty  years.  Jordan  is  geographically  located  in  a  highly 
volatile  area  and  is  providing  crucial  stability  against  overwhelming  destabilizing  forces. 
Jordan  deployed  key  medical  facilities  and  personnel  in  an  effort  to  support  the  Afghanistan 
population  in  the  aftermath  of  OPERATION  ENDURING  FREEDOM. 

Jordan  shares  its  easternmost  border  with  Iraq  and  provides  a  critical  buffer  between 
potential  adversaries  and  U.S.  allies.  This  proposed  sale  will  further  strengthen  Jordan  as  a 
coalition  partner  by  providing  greater  interoperability  and  shared  information  resources  with 
the  U.S.  and  other  coalition  forces  in  the  region. 

Jordan  is  threatened  by  a  hostile  neighbor  with  credible  air  and  land  forces.  While  the  nation 
depends  on  external  support,  the  Royal  Jordanian  Air  Force  (RJAF)  must  have  adequate  and 
technologically  current  radar  surveillance  capabilities  to  protect  its  vital  resources  and  centers 
of  gravity  (airfields,  runways,  support  facilities,  pre-positioned  materials,  petroleum  refineries 
and  storage  systems,  etc.)  during  the  early  part  of  an  invasion  until  allies  can  arrive  with 
reinforcements. 

Jordan's  relatively  small  population  and  defense  force  requires  that  it  depend  on  a  radar 
capability  able  to  provide  advanced  early  warning  of  potentially  hostile  activity.  A  large 
portion  of  Jordan's  small  defense  force  must  be  allocated  to  defend  against  an  aerial  attack; 
thus,  advance  warning,  coupled  with  aerial  choreography  of  launching  aircraft,  makes  this 
sale  a  priority.  To  defend  against  large-scale  attacks  and  attacks  by  high  speed  aircraft,  the 
RJAF  must  be  able  to  detect,  identify,  and  track  airborne  forces  accurately  at  long  range. 

Jordan  requires  a  radar  capable  of  detecting  an  adversary's  activities  at  long  ranges  in  order 
to  protect  its  sovereign  territory,  population,  and  infrastructure.  The  proposed  sale  of  this 
system  will  enhance  Jordan's  defensive  capability  against  hostile  attack  and  it  will  not  have 
difTiculty  absorbing  this  system  into  its  armed  forces. 

While  Jordan  does  not  have  the  resources  to  protect  itself  against  a  prolonged  invasion,  they 
are  attempting  to  modernize  their  defense  force  with  sufficient  resources  and  capabilities  to 
identify  an  adversary's  intent  and  provide  a  tactical  portrait  of  the  field.  Protection  of  critical 
assets  such  as  air  and  land  facilities  is  essential  to  secure  the  future  of  Jordan. 
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The  prime  contractor  will  be  Lockheed  Martin,  Naval  Electronics  and  Surveillance  Systems  of 
Syracuse,  New  York.  There  are  no  offset  agreements  proposed  in  connection  with  this 
potential  sale. 

There  is  no  impact  to  U.S.  readiness  from  this  sale.  This  article  will  come  from  new 
procurement.  Implementation  of  this  sale  will  not  require  the  assignment  of  U.S.  Government 
(USG)  representatives  to  Jordan.  There  will  be  a  small  team  of  U.S.  contractor 
representatives  to  provide  initial  installation  and  radar  operations  testing,  in  addition  to 
follow-on  operations  and  maintenance  instruction,  and  on-site  technical  support.  The 
contractors  will  initially  provide  24-hour  support,  followed  by  only  one  of  the  contractors 
remaining  in  Jordan  to  provide  additional  on-site  technical  support  and  training.  The  specific 
requirements  for  this  support  will  be  established  during  program  definition  between 
representatives  of  the  USG  and  the  purchaser. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 

Transmittal  No.  02-24 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)      Sensitivity  of  Technology: 

1.  The  AN/FPS-117  3-Dimensional  Long  Range  Surveillance  Radar  System  is  a 
long  range  solid  state  radar  capable  of  detecting  and  tracking  targets  up  to  300KM  distance. 
The  radar  operates  on  twenty  frequencies  up  to  1400MHZ,  in  both  peacetime  and  crisis 
situations  offering  both  air  surveillance  and  en  route  air  traffic  control.  Its  capabilities  allow 
for  adaptability  to  changing  environmental  conditions.  Information  on  the  AN/FPS-117  radar 
ranges  from  unclassified  to  secret. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures  which  might  reduce  radar  detection  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Jordan  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


|FR  Doc.  02-1010,'!  Filed  4-24-02:  8:45  ami 
BILUNG  CODE  5001-B-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Court  of  Appeals  for  the  Armed 
Forces  Code  Committee  Meeting 

■ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  the 
forthcoming  public  meeting  of  the  Code 
Committee  established  by  Article  146(a). 
Uniform  Code  of  Military  Justice.  10 
U.S.C.  §  946(a).  to  be  held  at  the 
Courthouse  of  the  United  States  Court  of 
Appeals  for  the  Armed  Forces,  450  E 
Street.  N\V..  Washington.  DC  20442- 
0001.  at  10:00  a.m.  on  Thursday.  May 
-16.  2002.  The  agenda  for  this  meeting 
will  include  consideration  of  proposed 
changes  to  the  Uniform  Code  of  Military' 
Justice  and  the  Manual  for  Courts- 
Martial.  United  States,  and  other  matters 
relating  to  the  operation  of  the  Uniform 
Code  of  Military  Justice  throughout  the 
Armed  Forces. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  DeCicco.  Clerk  of  Court, 
United  States  Court  of  Appeals  for  the 
Armed  Forces.  450  E  Street.  Northwest. 
Washington.  DC  20042-0001.  telephone 
(202)  761-1448. 

Dated:  April  19,  2002. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  02-10101  Filed  4-24-02:  8:45  ami 
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needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  also  identify-  those 
approaches  and  techniques  that 
potential  enemies  might  take  that  could 
prepare  them  to  revolutionize  their 
warfare  capabilities,  thereby  achieving  a 
training  surprise  against  the  U.S.  or  its 
allies.  This  review  will  include,  but  not 
be  limited  to.  unique  training/education 
developments  which  might  be  spawned 
by  allies  or  an  adversary-,  training 
techniques  and  methodologies  which 
might  be  transferred  from  the  U.S.  or 
through  third  parties,  and  finally,  the 
possibilities  emerging  as  a  result  of  the 
globalization  of  military  and 
information  technologies,  related 
commercial  services  and  their 
application  by  other  nations. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II).  it  has  been  determined 
that  this  Defense  Science  Board  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(c)(l)  and  that,  accordingly,  the 
meeting  will  be  closed  to  the  public. 

Dated:  April  19.  2002. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  02-10102  Filed  4-24-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meetings.  


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Training  for  Future 
Conflicts  will  meet  in  closed  session  on 
Mav  30-31.  2002.  at  SAIC.  Inc..  4001  N. 
Fairfax  Drive.  Arlington.  VA.  This  Task 
Force  will  focus  on  identifying  and 
characterizing  what  education  and 
training  are  demanded  by  Joint  Vision 
2010/2020.  and  will  address  the 
development  and  demonstration  time 
phasing  over  the  next  two  decades  for 
the  combined  triad  of  technology 
modernization,  operational  concepts, 
and  training. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary-  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 


FOR  FURTHER  INFORMATION  CONTACT:  Mr, 

Robert  Rosenkrans  at  US  Army  Soldier 
and  Biological  Chemical  Command. 
Kansas  Street.  Natick.  MA  01760. 
Phone:  (508)  233-4928  or  E-mail: 
Robert. Roser^krans^natick. army. mil. 

SUPPLEMENTARY  INFORMATION:  Any 

licenses  granted  shall  complv  with  35 
U.S.C.  209  and  37  CFR  part  404.  The 
following  Patent  Numbers.  Titles  and 
Issue  dates  are  provided: 

Paterrt  S'umber:  US  6.362.315  B2. 

Titlp:  Process  to  Control  the  Molecular 
Weight  and  Polydispersity  of 
Substituted  Polyphenols  and 
Polvaromtic  Amines  by  Enzymatic 
Svnthesis  in  Organic  .Solvents. 
Microemulsions.  and  Biphasic  Systems. 

Issue  Date:  March  26.  2002. 

Patent  Number  US  6.362.314  B2. 

Title:  Process  to  Control  the  Molecular 
Weight  and  Polydispersity  of 
Substituted  Polyphenols  and 
Polvaromtic  Amines  by  Enzymatic 
Syntheses  in  Organic  Solvents. 
Microemulsions,  and  Biphasic  Systems. 

Issue  Date:  March  26.  2002. 
Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

|FR  Doc.  02-10159  Filed  4-24-02:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patents 

agency:  Department  of  the  .\rmy.  DoD 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
part  404.6.  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US'6.362.315  B2  entitled 
"Process  of  Control  the  Molecular 
Weight  and  Polydispersity  of 
Substituted  Polyphenols  and 
Polvaromatic  Amines  by  Enzymatic 
Syrithesis  in  Organic  Solvents. 
Microemulsions.  and  Biphasic  Systems" 
issued  March  26,  2002  and  US.  Patent 
No.  US  6.362,314  B2  entitled  'Process 
to  Control  the  Molecular  Weight  and 
Polydispersity  of  Substituted 
Polyphenols  and  Polyaromtic  Amines 
by  Enzymatic  Synthesis  in  Organic 
Solvents,  Microemulsions,  and  Biphasic 
Systems"  issued  March  26,  2002.  These 
patents  are  assigned  to  the  United  States 
Government  as  requested  by  the 
Secretary  of  the  Army. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Potential  Multipurpose  Projects  for 
Ecosystem  Restoration,  Flood  Damage 
Reduction,  and  Recreation  Alternatives 
Within  and  Along  the  Portion  of  the 
San  Antonio  River  Located  in  San 
Antonio.  Bexar  County.  TX 

agency:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers.  DoD. 

ACTION:  Notice  of  intent. 


SUMMARY:  Section  335  of  the  Water 
Resources  Development  Act  (WRDA)  of 
2000.  passed  by  Congress,  amended  the 
San  Antonio  Channel  Improvement 
Project  (SACIP)  by  authorizing 
ecosystem  restoration  and  recreation  as 
project  purposes  in  addition  to  the 
previously  authorized  flood  damage 
reduction  project  purpose.  An  initial 
assessment  based  on  implementation 
guidance  for  Section  335  indicates  a 
Federal  interest  in  continuing  with  more 
detailed  studies  for  these  purposes.  In 
accordance  with  the  National 
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Environmental  Policy  Act,  a  Draft 
Environmental  Impact  Statement  (DEIS) 
will  be  prepared  to  evaluate  and 
compare  ecosystem  restoration,  flood 
damage  reduction,  and  recreation 
alternatives  within  and  along  two 
reaches  of  the  San  Antonio  River.  The 
DEIS  will  also  assess  the  impacts  to  the 
quality  of  the  human  environment 
associated  with  each  alternative.  The 
northern  reach  study  area  will  be  bound 
by  Hildebrand  Avenue  and  Josephine 
Street,  and  the  southern  reach  study 
area  will  be  bound  by  South  Alamo 
Street  and  a  point  approximately  0.7 
miles  south  of  Interstate  410  near 
Mission  Espada.  Past  channelization 
and  clearing  of  floodwavs  associated 
with  the  SACIP,  along  with 
urbanization,  has  significantly  degraded 
the  terrestrial  and  aquatic  habitat  along 
and  within  the  San  Antonio  River. 
Consequently,  ecosystem  restoration 
measures  will  be  developed  and 
evaluated  to  address  the  degraded 
habitats.  In  addition,  recreation 
measures  will  be  developed  and 
evaluated  as  complements  to  proposed 
ecosystem  restoration  measures. 
Opportunities  for  ecosystem  restoration 
and  recreation  opportunities  w  ill  be 
evaluated  primarily  in  the  southern 
reach.  Although  preliminary  findings 
indicate  that  flood  damage  reduction 
opportunities  would  exist  to  a  greater 
extent  in  the  northern  reach  compared 
to  the  southern  reach,  both  reaches  will 
be  evaluated  for  flood  damage  reduction 
opportunities  and  consistency  with  past 
improvements.  Flood  damage  reduction 
measures  will  address  flooding 
problems  in  and  around  the  river, 
specifically  the  River  Road  Community, 
Brackenridge  Park  and  Golf  Course,  and 
businesses  along  Avenue  B  and 
Broadway  Avenue. 

DATES:  Public  meeting  May  15.  2002  (6 
p.m.  to  8  p.m.) 

ADDRESSES:  Meeting  location  is  Blessed 
Sacrament  Academy  Gymnasium,  1135 
Mission  Road.  San  Antonio.  TX  78210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  pertaining  to  the  proposed 
action  and  DEIS  can  be  answered  by: 
Mr.  Thomas  R.  Vogt,  CES\VF-PM-C, 
U.S.  Army  Corps  of  Engineers,  Fort 
Worth  District,  P.O.  Box  17300.  Fort 
Worth,  TX  76102-0300.  telephone  (817) 
886-1378. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  being  pursued  as  part  of  the 
SACIP  authorized  under  Section  203  of 
the  Flood  Control  Act  (FCA)  of  1954,  as 
amended.  The  SACIP  was  originally 
authorized  under  the  authority  of 
Section  203  of  the  FCA  of  1954  as  part 
of  a  comprehensive  plan  for  flood 
protection  on  the  Guadalupe  and  San 


Antonio  Rivers.  All  components  of  the 
authorized  project,  with  the  exception 
of  the  reach  from  Hildebrand  Avenue  to 
Josephine  Street,  have  been  constructed. 
Project  authorization  was  further 
modified  by  Section  335  of  WRDA  2000, 
which  authorized  ecosystem  restoration 
and  recreation  as  project  purposes  in 
addition  to  the  previously  authorized 
flood  damage  reduction  project  purpose. 

Alternatives  for  ecosystem  restoration, 
flood  damage  reduction,  and  recreation 
will  be  developed  and  evaluated  based 
on  ongoing  fieldwork  and  data 
collection  and  past  studies  conducted 
by  the  Corps  of  Engineers,  the  San 
Antonio  River  Authority,  the  City  of  San 
Antonio.  Ecosystem  restoration 
alternatives  that  will  be  evaluated 
include  restoring  meanders  within  the 
San  Antonio  River,  restoring,  protecting 
and  expanding  the  riparian  corridor, 
creating  riffle-pool  complexes,  and 
constructing  wetlands.  It  is  anticipated 
that  ecosystem  restoration  measures 
would  aid  in  improving  water  quality, 
optimizing  aquatic  and  terrestrial 
habitat,  and  minimizing  erosion  and 
scouring  along  and  within  the  river. 
Alternatives  for  flood  damage  reduction 
measures  will  be  evaluated  from  both  a 
non-structural  and  structural  aspect. 
Non-structural  measures  that  will  be 
evaluated  include  acquisition  and 
removal  of  structures  or  flood  proofing 
of  structures  for  protection  from 
potential  future  flood  damage. 
Structural  measures  that  will  be 
evaluated  in  the  northern  reach  include 
diversion  channels  and/or  channel 
modifications  of  various  widths  and 
depths  and/or  a  combination  of  these 
measures.  Recreation  measures  that  will 
be  evaluated  for  the  enjoyment  of 
residents  and  visitors  alike  include 
multipurpose  trails  and  passive 
recreation  features,  such  as  interpretive 
guidance  and  media  and  picnic  areas. 
Recreation  measures  will  be  developed 
to  a  scope  and  scale  compatible  with 
proposed  ecosystem  restoration 
measures  without  significantly 
diminishing  ecosystem  benefits. 

The  public  will  be  invited  to 
participate  in  the  scoping  process, 
invited  to  attend  public  meetings,  and 
given  the  opportunity  to  review  the 
DEIS.  The  location  and  time  of  the  first 
public  meeting  will  be  on  Wednesday, 
May  15,  2002  at  the  address  above,  from 
6  p.m.  to  8  p.m.  Subsequent  public 
meetings,  if  deemed  necessary,  will  be 
announced  in  the  local  news  media. 
Release  of  the  DEIS  for  public  comment 
is  scheduled  for  Fall  2003.  The  exact 
release  date,  once  established,  will  be 
announced  in  the  local  news  media. 

Future  coordination  with  other 
agencies  and  public  scoping  will  be 


conducted  to  ensure  full  and  open 
participation  and  aid  in  the 
development  of  the  DEIS.  All  affected 
Federal,  state,  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
parties  are  hereby  invited  to  participate. 
Future  coordination  will  also  be 
conducted  with  the  United  States  Fish 
and  Wildlife  Service  (USFWS)  and  the 
Advisory  Council  on  Historic 
Preservation  (ACHP).  The  USFWS  will 
furnish  information  on  threatened  and 
endangered  species  in  accordance  with 
the  Endangered  Species  Act.  In 
addition,  the  USFWS  will  also  be 
requested  to  provide  support  with 
plaiming  aid  and  to  provide  a  Fish  and 
Wildlife  Coordination  Act  Report.  The 
State  Historic  Preservation  Office, 
designated  as  the  State  level  administer 
of  the  national  historic  preservation 
program,  will  be  consulted  with  as 
required  by  Section  106  of  the  National 
Historic  Preservation  Act.  The  ACHP 
will  oversee  the  Section  106  review 
process  and  serve  as  a  mediator  should 
•any  conflicts  or  controversies  arise. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  02-10160  Filed  4-24-02;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  28, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
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collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutorj'  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment. 

Dated:  April  19.  2002. 
John  D.  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

T\j)e  of  Review:  Revision. 

Title:  Community  Technology  Centers 
Program  Grant  Notice  Inviting  Project 
Applications  for  One-Year  Awards  for 
Fiscal  Year  (FY)  2002. 

Frequency:  Semi-Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs:  Not-for-profit 
institutions;  Businesses  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Hour 
Surrfen;  Responses:  1,000: 
.    Burden  Hours:  40. 

Abstract:  Community  Technology 
Centers  Grant  Notice  and  application 
materials  for  competitive  grant  awards 
to  eligible  applicants  with  an  absolute 
priority  on  providing  adult  education 
and  family  literacy  project  activities 
through  technology  and  the  Internet, 
including  general  education 
development,  language  instruction 
educational  programs,  and  adult  basic 
education  classes  or  programs. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 


should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClb_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specif\- 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Caen,'  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila. Carey^ed. gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Dor.  02-10119  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDANo.84.184L] 

Office  of  Elementary  and  Secondary 
Education;  Safe  Schools/Healthy 
Students  Initiative;  Notice  Inviting 
Applications  for  New  Awards  in  Fiscal 
Year  (FY)  2002 

Purpose:  Under  this  program,  the 
Departments  of  Education  (ED).  Health 
and  Human  Services  (HHS).  and  Justice 
(DO))  will  support  the  implementation 
and  enhancement  of  comprehensive 
community-wide  strategies  for  creating 
safe  and  drug-free  schools  and 
promoting  healthy  childhood 
development. 

For  FY  2002  the  competition  focuses 
on  projects  designed  to  meet  the  priority 
we  describe  in  the  PRIORITIES  setion  of 
this  notice. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs)  or  consortia  of  LEAs. 
LEAs  that  have  received  a  grant  under 
this  initiative  in  FYs  1999,  2000,  or 
2001,  or  have  received  services  under 
this  initiative  as  part  of  a  grant  to  a 
consortium  of  LEAs  in  those  years,  may 
not  apply  for  funding  in  FY  2002. 

Applications  Available:  April  25, 
2002. 

Deadline  for  Transmittal  of 
Applications:  June  21,  2002. 

Deadline  for  Intergovernmental 
Review:  August  20.  2002. 

Estimated  Available  Funds: 
$79,000,000. 

Estimated  Range  of  Awards:  Up  to  $1 
million  per  year  for  LEAs  or  consortia 
in  rural  areas  and  tribal  school  districts: 
up  to  $2,000,000  per  year  for  LEAs  or 
consortia  in  suburban  areas;  up  to 
$3,000,000  per  year  for  LEAs  or 
consortia  in  urban  areas. 


Estimated  Average  Size  of  Awards: 
$2,000,000. 
Estimated  Number  of  Awards:  40. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  program  narrative 
section  of  applications  submitted  under 
this  competition  may  not  exceed  30 
pages  in  length.  Each  page  must: 
— Be8.5"x  11". 
— Be  doubled  spaced  (no  more  than 

three  lines  per  vertical  inch). 
— Have  margins  of  one  inch  on  the  top, 

bottom  and  sides. 
— Contain  type  on  only  one  side. 
— Use  a  type  font  that  is  either  12-point 

or  larger  or  not  smaller  than  10  pitch 

(characters  per  inch). 

Our  reviewers  will  not  read  any  pages 
of  your  application  that  exceed  the  page 
limit  if  vou  apply  these  standards,  or 
that  exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards, 
These  requirements  are  designed  to 
prevent  an  applicant  from  gaining  an 
unfair  competitive  advantage  by 
providing  a  more  extensive  discussion 
than  the  requirements  permit  and  to 
facilitate  evaluation  of  applications  by 
peer  reviewers  by  ensuring  that 
applications  are  readable 

Additional  information  about  the 
structure  and  organization  of  the  grant 
proposal  is  included  in  the  application 
package  for  the  program. 

Applicable  Program  Regulations:  The 
Education  Department  General 
Administrative  Regulations  in  34  CFR 
parts  75,  77.  79.  80,  81.  82,  85,  98,  and 
99. 

Priority:  This  competition  focuses  on 
projects  designed  to  meet  a  program 
priority  established  m  this  notice. 

Implementing  and  Enhancing 
Comprehensive  Community-Wide 
Strategies  for  Creating  Safe  and  Drug- 
Free  Schools  and  Promoting  Healthy 
Childhood  Development 

Applicants  proposing  a  project  under 
this  priority  must  demonstrate  how  the 
funds  they  are  requesting  support  or 
enhance  a  comprehensive,  integrated 
strategy  for  an  entire  school  district  (or 
entire  school  districts  in  the  case  of  a 
consortium)  that  is  designed  to  create 
safe  and  drug-free  schools  and  promote 
healthy  childhopd  development.  The 
applicant  must  propose  evidence-based 
approaches  and  include,  at  a  minimum, 
the  following  six  elements:  (1)  Safe 
school  environment:  (2)  alcohol  and 
other  drugs  and  violence  prevention  and 
early  intervention;  (3)  school  and 
community  mental  health  preventive 
and  treatment  inter\'ention  programs;  (4) 
early  childhood  psychosocial  and 
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emotional  development  services;  (5) 
educational  reform:  and  (6)  safe  school 
policies.  In  circumstances  where 
implementation  of  the  strategy  for  an 
entire  school  district  is  not  possible, 
applicants  must  provide  a  full 
explanation  of  how  the  chosen  schools 
will  receive  services  under  all  six 
elements  of  the  plan  and  why  district- 
wide  implementation  is  not  feasible  or 
appropriate. 

Under  element  1,  no  more  than  10 
percent  of  funds  proposed  for  that 
element  may  be  used  to  support  costs 
associated  with  (1)  security  equipment 
and  personnel,  and  (2)  minor 
remodeling  of  school  facilities  to 
improve  school  safety. 

For  FY  2002  this  priority  is  an 
absolute  prioritv.  Under  34  CFR 
75.105(c)(3);  Sa'fe  and  Drug-Free  Schools 
and  Communities  Act  (20  U.S.C.  7131); 
Public  Health  Service  Act  (42  U.S.C. 
290aa):  Juvenile  Justice  and 
Delinquency  Prevention  Act  (42  U.S.C. 
5614(b)(4)(e')  and  5781  et  seq.)\  the 
Departments  of  Labor,  Health  and 
Hiunan  Services,  and  Education  and 
Related  Agencies  Appropriations  Act, 
2002,  January  10,  2002.  P.L.  107-116. 
115  Stat.  2177;  and  the  Departments  of 
Commerce,  Justice,  and  State 
Appropriations  Act,  2002,  November  28. 
2001,  P.L.  107-77,  115  Stat.  748.  we 
consider  only  applications  that  meet  the 
priority. 

Other  Requirements 

We  will  award  approximately  40 
grants  in  FY  2002  to  LEAs.  To  be 
eligible  for  funding,  applicants  must: 

(a)  Develop  and  submit  a  Safe 
Schools/HeaJthy  Students  (SS/ 
HSJapplication  that  addresses  the 
following  six  elements:  (1)  Safe  school 
enviroiunent,  (2)  alcohol  and  other 
drugs  and  violence  prevention  and  early 
intervention  programs,  (3)  school  and 
community  mental  health  preventive 
and  treatment  intervention  services,  (4) 
early  childhood  psychosocial  and 
emotional  development  services,  (5) 
educational  reform,  and  (6)  safe  school 
policies. 

The  SS/HS  application  must  show 
evidence  of  a  partnership  comprising 
the  LEA,  local  public  mental  health 
authority,  and  local  law  enforcement 
agency.  Applicants  are  strongly 
encouraged  also  to  incli^de  other  entities 
in  the  partnership.  For  example, 
community-  and  faith-based 
organizations,  juvenile  justice  and 
family  court  officials,  and  family 
members,  teachers,  and  students  could 
all  play  important  roles  in  developing 
and  implementing  the  initiative. 

(b)  Include  two  formal  written 
agreements.  The  first  must  describe  the 


goals  and  objectives  of  the  partnership 
and  include  a  delineation  of  the  roles 
and  responsibilities  of  each  partner. 
This  agreement  must  contain  the 
signatures  of  the  school  superintendent, 
the  head  of  the  local  public  mental 
health  authority,  and  the  chief  law 
enforcement  executive.  If  a  consortium 
of  LEAs  is  applying  for  funds,  the 
superintendent  of  each  participating 
LEA  must  sign  this  agreement. 

The  second  written  agreement  must 
contain  the  signatures  of  the  school 
superintendent  and  the  head  of  the  local 
public  mental  health  authority.  This 
agreement  must  describe  the  procedures 
to  be  used  for  referral,  treatment,  and 
follow-up  for  children  and  adolescents 
with  serious  mental  health  problems. 
For  this  purpose,  the  local  public 
mental  health  authority  is  the  legally 
constituted  entity  closest  to  the 
community  level  that,  directly  or 
through  contract  with  the  State  mental 
health  authority,  provides 
administrative  control  or  oversight  of 
mental  health  services  delivery  within 
the  community.  If  a  consortium  of  LEAs 
is  applying  for  funds,  the 
superintendent  of  each  participating 
LEA  must  sign  this  agreement. 

(c)  Include  an  assurance  in  their 
application  that  they  are  enforcing  the 
requirements  in  the  Federal  Gun-Free 
Schools  Act  (regarding  possession  of 
firearms  at  school  and  reporting  of 
firearms  offenses  to  appropriate  law 
enforcement  officials)  and  the  Pro- 
Children  Act  (regarding  tobacco  use  in 
facilities  used  to  provide  educational 
services). 

(d)  Develop  and  submit  performance 
indicators  for  the  grant.  Performance 
indicators  must  link  to  proposed  goals 
and  objectives  for  the  grant,  include 
baseline  data  (if  available),  levels  of 
performance  for  each  indicator, 
timeframes  for  achieving  levels  of 
performance  for  each  indicator,  and 
source  of  data  for  measuring  progress  on 
each  indicator.  Applicants  must  select 
at  least  one  performance  indicator  for 
each  of  the  six  required  program 
elements.  We  intend  that  grantees  use 
these  indicators  as  a  tool  to  assist  in  the 
management  of  the  grant  and  to  focus 
attention  on  progress  being  made  by  the 
grantee. 

Examples  of  indicators  for  the 
elements  include: 

Safe  School  Environment 

— rates  of  school  crime. 

— student  perceptions  of  the  school 
environment  as  safe. 


Alcohol  and  Other  Drugs,  Violence 
Prevention,  and  Early  Intervention 

— prevalence  of  alcohol  and  other  drug 

use  by  students. 
— rates  of  fighting,  interpersonal  injury, 

weapon  carrying,  and  gang-related 

crime  in  schools. 

School  and  Community  Mental  Health 
Preventive  and  Treatment  Intervention 
Programs 

— incidence  and  prevalence  of  mental 
disorders  among  students  (e.g., 
conduct  and  related  problems, 
depression,  anxiety  disorders). 

— presence  of  screening,  assessment, 
and  referral  mechanisms  for  mental 
disorders  in  the  school  setting. 

Early  Childhood  Psychosocial  and 
Emotional  Development  Services 

— incidence  of  adverse  mental  health 
outcomes  (e.g.,  conduct  problems  and 
other  antisocial  behaviors,  depression, 
and  anxiety  disorders)  among  young 
children. 

— number  and  types  of  services  for  early 
childhood  psychosocial  and 
emotional  development. 

Educational  Reform 

— measures  of  interaction  and 
coordination  between  academic  staff, 
student  support  staff,  and  school 
security  staff. 

— use  of  interventions  that  teach 
positive  behavior  as  a  supplement  or 
an  alternative  to  other  disciplinary 
approaches. 

— measures  of  academic  achievement 
for  students. 

Safe  Schools  Policies 

— presence  and  enforcement  of 

discipline  codes  and  penalties/ 

sanctions  for  infractions. 
— awareness  of  established  policies. 
— penalties/sanctions  for  infractions 

that  emphasize  continuing 

coimections  to  school. 
— policies  that  establish  zero-tolerance 

for  drugs  and  weapons  on  school 

premises. 

(e)  Provide  a  local  plan  for  evaluating 
the  commimity-wide  strategy  and  agree 
to  set  aside  at  least  7  percent  of  the 
project  budget  to  fund  this  local 
evaluation. 

(f)  Select  evidence-based  programs 
and  activities  for  implementation  as  part 
of  the  SS/HS  Initiative.  The  application 
must  include  a  rationale  for  the 
selection  of  programs  and  activities  that 
v^  be  implemented  by  the  applicant. 
This  rationale  should  include 
information  about  the  research  base  that 
supports  selected  programs  and 
activities,  as  well  as  a  discussion  about 
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why  the  selected  programs  or  activities 
are  appropriate  for  the  target  population 
and  meet  needs  identified  in  the  needs 
assessment  process.  Information  about 
the  research  base  for  programs  or 
activities  may  reference  either  specific 
program  evaluations  or  accepted  theor\- 
from  youth  development  or  human 
development  research. 

Determining  Urbanicity 

The  maximimi  amount  of  funds  that 
an  applicant  is  eligible  to  receive  is 
based  on  the  applicant's  lirbanicity. 
Urban  districts  may  receive  grants  of  up 
to  $3,000,000  per  year.  Suburban 
districts  may  receive  grants  of  up  to 
$2,000,000  per  year.  Rural  districts 
(including  tribal  school  districts)  may 
receive  grants  of  up  to  $1,000,000  per 
vear. 

Grants  will  not  be  awarded  for 
amounts  that  exceed  these  established 
caps.  Applicants  should  ensure  that 
their  budget  requests  do  not  exceed  the 

caps. 

In  order  to  determine  its  urbanicity. 
an  LEA  must  use  the  National  Public 
School  and  School  District  Locator  to 
find  the  locale  code  for  the  district.  The 
Locator  is  available  online  at:  http:// 
nces.ed.gov/ccdweb/school/index.asp. 

For  the  purposes  of  this  competition, 
the  following  categories  of  urbanicity 
apply: 

Rural  sites— [1]  Large  town  [an 
incorporated  place  or  a  Census- 
designated  place  (CDP)  with  a 
population  of  at  least  25,000  and  located 
outside  a  consolidated  metropolitan 
statistical  area  (CMSA)  or  metropolitan 
statistical  area  (MSA)];  (2)  small  town 
[an  incorporated  place  or  CDP  with  a 
population  between  2,500  and  24,999 
and  located  outside  a  CMSA  or  MSA]: 
or  (3)  any  incorporated  place,  CDP,  or 
non-place  territory  designated  as  rural 
by  the  U.S.  Bureau  of  the  Census. 

Suburban  sites— (1)  Urban  fringe  of  a 
large  city  [any  incorporated  place,  CDP, 
or  non-place  territory'  within  a  CMSA  or 
MSA  of  a  large  city  and  defined  as 
urban  by  the  U.S.  Bureau  of  Census;  or 
(2)  urban  fringe  of  a  midsize  city  [any 
incorporated  place,  CDP,  or  non-place 
within  a  CMSA  or  MSA  of  a  midsize 
central  city  and  defined  as  urban  by  the 
U.S.  Bureau  of  the  Census]. 

Urban  sites— [1]  Large  city  [a  central 
city  of  a  MSA  or  CMSA  with  a 
population  of  at  least  250,000]  or  (2) 
midsize  city  [central  city  of  an  MSA  or 
CMSA  with  a  population  of  less  than 
250.000]. 

Participation  by  Private  School 
Students  and  Teachers 

LEAs  that  receive  a  SS/HS  grant  are 
required  to  provide  for  the  equitable 


participation  of  eligible  private  school 
children  and  their  teachers  or  other 
educational  personnel.  In  order  to 
ensure  that  grant  program  activities 
address  the  needs  of  private  school 
children,  timely  and  meaningful 
consultation  with  appropriate  private 
school  officials  must  occur  during  the 
design  and  development  of  the  program. 
Administrative  direction  and  control 
over  grant  fimds  must  remain  with  the 
grantee. 

Maintenance  of  Effort 

An  LEA  may  receive  a  SS/HS  grant 
only  if  the  State  educational  agency 
(SEA)  finds  that  the  combined  fiscal 
effort  per  student  or  the  aggregate 
expenditures  of  the  agency  and  the  State 
with  respect  to  the  provisions  of  free 
public  education  by  the  agency  for  the 
preceding  fiscal  year  was  not  less  than 
90  percent  of  the  combined  fiscal  effort 
or  aggregate  expenditures  for  the  second 
preceding  fiscal  year. 

Equitable  Distribution 

In  making  awards  under  this  grant 
program,  we  may  (1)  take  into 
consideration  the  geographic 
distribution  and  diversity  of  activities 
addressed  by  the  projects,  in  addition  to 
the  rank  order  of  applicants,  and  (2)  in 
accordance  with  §  75.217(d)  of  the 
Education  Department  General 
Administrative  Regulations,  ensure 
equitable  distribution  of  grants  under 
this  program  among  urban,  suburban, 
and  rural  LEAs. 

Contingent  upon  the  availability  of 
funds,  we  may  make  additional  awards 
in  FY  2003  from  the  rank-ordered  list  of 
unfunded  applicants  from  this 
competition. 

Definitions 

For  the  purpose  of  this  competition, 
the  definition  of  the  term  "local 
educational  agency"  is  the  definition  at 
section  9101(26)  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended: 

(a)  General.  In  general,  the  term  "local 
educational  agency"  means  a  public 
board  of  education  or  other  public 
authority  legally  constituted  within  a 
State  for  either  administrative  control  or 
direction  of,  or  to  perform  a  service 
function  for  public  elementary-  or 
secondary'  schools  in  a  city,  county, 
township,  school  district,  or  other 
political  subdivision  of  a  State,  or  of  or 
for  a  combination  of  school  districts  or 
counties  that  is  recognized  in  a  State  as 
an  administrative  agency  for  its  public 
elementary  schools  or  secondary 
schools. 

(b)  Administrative  control  and 
direction.  The  term  includes  any  other 


public  institution  or  agency  having 
administrative  control  or  direction  of  a 
public  elementary  or  secondary  school. 

(c)  BIA  Schools.  The  term  includes  an 
elementary  school  or  secondary  school 
funded  by  the  Bureau  of  Indian  Affairs 
but  only  to  the  extent  that  including  the 
school  makes  the  school  eligible  for 
programs  for  which  specific  eligiblity  is 
not  provided  to  the  school  in  another 
provision  of  law  and  the  school  does  not 
have  a  student  population  that  is 
smaller  than  the  student  population  of 
the  LEA  receiving  assistance  under  the 
ESEA  with  the  smallest  student 
population,  except  that  the  school  shall 
not  be  subject  to  the  jurisdiction  of  any 
SEA  other  than  the  Bureau  of  Indian 
Affairs. 

(d)  Educational  senice  agencies.  The 
term  includes  educational  service 
agencies  and  consortia  of  these  agencies. 

(e)  State  educational  agency.  The 
term  includes  the  SEA  in  a  State  in 
which  the  SEA  is  the  sole  educational 
agency  for  all  public  schools. 

Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  for  new  grants 
under  this  competition.  The  maximum 
total  score  for  all  of  these  criteria  is  100 
points. 

The  maximum  score  for  each  criterion 
or  factor  under  that  criterion  is 
indicated  in  parentheses. 

(a)  Problems  to  be  addressed  (15 
points). 

In  assessing  the  extent  to  which  the 
application  is  based  on  a  clear  and 
accurate  statement  of  the  significant 
problems  faced  by  the  target 
community,  the  following  factors  are 
considered: 

(1)  The  magnitude  or  severity  of  the 
problem(s)  to  be  addressed  by  the 
proposed  strategy; 

(2)  The  extent  to  which  existing  gaps 
in  services,  infrastructure  and  resources 
exist,  and  the  magnitude  of  those  gaps 
and  weaknesses: 

(3)  Evidence  of  community  risk 
factors  that  may  contribute  to  youth 
violence,  drug  use,  and  deliquency:  and 

(4)  The  extent  to  which  the  problem 
statement  includes  an  assessment  of  the 
community  resources  available  for 
children  and  adolescents. 

(b)  Goals  and  objectives  (10  points). 
In  assessing  the  goals  and  objectives 

of  the  proposed  application,  the 
following  factors  are  considered: 

(1)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable:  and 

(2)  The  extent  to  which  the  objectives 
identified  are  related  to  measurable 
action  steps  needed  to  achieve  the 
goal(s). 


20502 


Federal  Register/ Vol.  67,  No.  80 / Thursday,  April  25,  2002 /Notices 


(c)  Design  of  proposed  strategy  (30 
points). 

In  assessing  the  design  of  the 
proposed  strategy,  the  following  factors 
are  considered: 

(1)  The  extent  to  which  the  proposed 
strategy  represents  a  comprehensive, 
integrated  approach  that  addresses  the 
six  elements  of  the  SS/HS  Initiative; 

(2)  The  extent  to  which  the 
intervention  is  appropriate  for  the  age 
and  developmental  levels,  gender,  and 
ethnic  and  cultural  diversity  of  the 
target  population,  and  demonstrates  the 
ability  to  engage  and  respond  to  the 
needs  of  identified  ethnic  and  racial 
minority  populations: 

(3)  THe  extent  to  which  the 
application  clearly  describes  the 
programs,  activities,  and  services  that 
comprise  the  proposed  strategy,  and 
details  how  they  will  be  implemented; 

(4)  The  extent  to  which  the  proposed 
programs  and  activities  are  evidence 
based; 

(5)  The  extent  to  which  the  proposed 
strategy'  will  be  coordinated  with  similar 
or  related  efforts  and  will  establish 
linkages  with  other  appropriate  agencies 
and  organizations  providing  services  to 
the  target  population; 

(6)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement;  and 

(7)  The  potential  for  continued 
support  of  the  strategy  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(d)  Evaluation  plan  (15  points). 
In  determining  the  quality  of  the 

evaluation  plan,  the  following  factors 
will  be  considered: 

(1)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(2)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(3)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project;  and 

(4)  The  adequacy  of  the  identified 
performance  measures  to  demonstrate 
whether  and  to  what  extent  the 
proposed  strategy  is  meeting  its  short- 
term,  intermediate,  and  long-term 
objectives. 

(e)  Management  and  organizational 
capability  [20  poinis). 

In  determining  the  quality  of    • 
management  and  organizational 
capability,  the  following  factors  are 
considered: 

(1)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 


proposed  strategy  (as  demonstrated  in 
the  written  agreements)  to  the 
implementation  and  success  of  the 
strategy,  and  how  they  will  participate 
in  the  proposed  project; 

(2)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks; 

(3)  The  adequacy  of  procedures  for 
communicating  and  sharing  information 
among  all  partners  to  ensure  feedback 
and  continuous  improvement  in  the 
operation  of  the  proposed 
comprehensive  plan; 

(4)  The  skills,  experience,  time 
commitments,  and  educational 
requirements  of  key  staff  and  their 
relevance  to  the  objectives  of  the 
proposed  comprehensive  plan;  and 

(5)  The  extent  to  which  staff 
qualifications  and  training  represent 
diverse  and  relevant  experience  in 
engaging  and  providing  services  to 
underserved,  underrepresented,  and 
diverse  racial  and  ethnic  groups. 

(f)  Budget  (10  points). 

In  determining  the  quality  of  the 
budget,  the  following  factors  will  be 
considered: 

(1)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
students  to  be  served  and  to  the 
anticipated  benefits  and  results; 

(2)  The  extent  to  which  fiscal  control 
and  accounting  procedures  will  ensure 
prudent  use.  proper  and  timely 
disbursement,  and  accurate  accounting 
of  funds  received  under  the  grant. 

Waiver  of  Proposed  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however, 
exempts  from  this  requirement  rules 
that  apply  to  the  first  competition  under 
a  new  or  substantially  revised  program. 
This  is  the  first  competition  for  the  SS/ 
HS  Initiative  under  the  reauthorized 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the  No 
Child  Left  Behind  Act  of  2001. 

FOR  INFORMATION  AND  APPLICATIONS 
CONTACT:  For  information  contact  Kellie 
Dressier  Tetrick,  SS/HS  Program 
Coordinator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  US 
Department  of  Justice,  810  7th  Street, 
NW.  Washington,  DC  20531.  Telephone: 
(202)  514-4817  or  via  Internet: 
dresslek@ojp.  usdoj.gov. 


If  you  use  a  telecommunication 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-888-877-8339. 

Detailed  information  regarding  the 
SS/HS  Initiative  is  also  available  at  the 
following  sites  on  the  Internet: 
http://wvm.ed.Bov/offices/OESE/SDFS 
http://www.ojJQp.ncjrs.org 
http://www.samnsa.gov 

The  application  package  is  available 
on  these  three  Web  sites  at  the  addresses 
indicated  above.  For  printed 
applications  contact:  Education 
Publication  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734  or  via  Internet: 
edpubs@inet.ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  virww.ed.gov/ 
legisla  tion/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll-free,  at  (888) 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://i\'HM'.access.gpo.gov/nara/ 
index. html. 

Program  Authority:  20,U.S.C.  7131;  42 
U.S.C.  290aa:  42  U.S.C.  5614(b)(4)(e)  and 
5781  et  seq.:  the  Departments  of  Labor, 
Health  and  Human  Services,  and  Education 
and  Related  Agencies  Appropriations  Act, 
2002.  Januar\'  10.  2002,  Pub.  L.  107-116,  115 
Stat.  2177;  the  Departments  of  Commerce, 
State,  and  Justice  Appropriations  Act,  2002. 
November  28.  2001,  Pub.  L.  107-77,  115  Stat. 
748. 
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Dated:  April  22.  2002. 
Susan  B.  Neuman. 

Assistant  Secretary.  Office  ofElementan-  and 
Secondary  Education. 

IFR  Do( .  02-10173  Filed  4-24-02:  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Northern  New 
Mexico 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisor\' 
Board  (EM  SSAB).  Northern  New- 
Mexico.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463.  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Wednesday.  Friday,  May  31— 
Saturday.  June  1.2002. 
ADDRESSES:  Kachina  Lodge,  413  North 
Pueblo  Road.  Taos,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Menice  Manzanares.  Northern  New- 
Mexico  Citizens'  Advisory  Board 
(NNMCAB).  1660  Old  Pecos  Trail,  Suite 
B,  Santa  Fe.  NM  87505.  Phone  (505) 
995-0393:  fax  (505)  989-1752  or  e-mail: 
inmanzanares@doeal.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Board  Meeting  and  Retreat 
Agenda 

Friday,  May  31.  2002. 

10  a.m.-Noon 

—NNMCAB  Board  Business  Meeting 

— Navajo  Living  Room 

—Staff  and  Committee  Reports 

— Recommendations 
12-1  p.m.     Lunch  in  the  Hopi  Dining 

Room 
1-4  p.m. 

—What  Has  Been  Accomplished  This 
Year?  Presented  by  Committee 
Chairs,  Los  Alamos  National 
Laboratory  (LAND,  and  New 
Mexico  Environment  Department 
(NMED) 

— Prioritizing  No  Further  Action 
Recommendations 

Dinner  on  Your  Own 

Saturday,  June  1,2002 

7  a.m.     Breakfast  in  the  Hopi  Dining 
Room 


8  a.m.-Noon 

— Strategic  Planning  for  Each 
Committee  (Members  Will  Break 
Into  Respective  Committees) 

— Full  Board  Discussion  on  NNMCAB 
Priorities 

— Discussion  Regarding  Internal 

Management,  i.e.  Bylaws. 

Committees,  Board  Meetings, 

Budget 
12-1  p.m.     Lunch  in  the  Hopi  Dining 

Room 
1  p,m.-2  p.m.    Retreat  Wrap-Up 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
mav  be  filed  w-ith  the  Committee  either 
before  or  after  the  meeting.  Individuals 
w-ho  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Menice  Manzanares  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review-  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1660  Old 
Pecos  Trail,  Suite  B.  Santa  Fe.  NM. 
Hours  of  operation  for  the  Public 
Reading  Room  are  9  a.m. -4  p.m.  on 
Monday  through  Friday.  Minutes  will 
also  be  made  available  by  writing  or 
calling  Menice  Manzanares  at  the 
Board's  office  address  or  telephone 
number  listed  above.  Minutes  and  other 
Board  documents  are  on  the  Internet  at: 
http:wHW.nnmcab.org. 

Issued  at  Washington.  DC.  on  ,\pril  22. 
2002. 
Rachel  M.  Samuel, 

Deputy  Advisor}-  Committee  Management 

Officer. 

[PR  Doc,  02-10161  Filed  4-24-02;  8:45  am] 

BILLING  CODE  6405-01 -P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  National  Nuclear 
Security  Administration  Advisory 
Committee 

AGENCY:  National  Nuclear  Security 
Administration.  Department  of  Energy. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  announces  a 
meetmg  of  the  National  Nuclear 
Security  Administration  Advisory 
Committee  (NNSA  AC).  The  Federal 
.^dvisorv  Committee  Act.  5  U.S.C  App. 
2  10(a)(2)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register 

DATES:  Tuesday.  May  14.  2002—1300- 
1700:  Wednesday.  Mav  15  and 
Thursday.  May  16.  2002—0900-1700. 

ADDRESSES:  Science  Applications 
International  Corporation  (S.MC).  1710 
SAIC  Drive  (formerly  Goodndge  Drive). 
McLean,  VA, 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  (BI)  Morns.  (202-586-6312) 
Executive  Officer.  NNSA  AC. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee  To  provide 
the  Administrator  for  Nuclear  Security 
with  advice  and  recommendations  on 
matters  of  technology,  policy,  and 
operations  that  lie  within  the  mission 
and  responsibilities  of  the  National 
Nuclear  Security  Administration 
Additional  information  about  the 
Committee,  including  its  charter, 
members,  and  charge,  is  available  at: 
wis'w. nnsa.gov 

Purpose  of  the  Meeting:  To  discuss 
national  security  research,  development, 
and  policy  programs. 

Closed  Meetmg:  In  the  interest  of 
national  security,  the  meeting  will  be 
closed  to  the  public,  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App  2  loid).  and  the  Federal 
Advisory  Committee  Management 
Regulation.  41  CFR  102-3  155.  ■'How- 
are  advisory  committee  meetings  closed 
to  the  public?",  which  incorporate  by 
reference  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b.  which,  at 
§§  552b  (c)(1)  and  (c)(3)  permits  closure 
of  meetings  where  restricted  data  or 
other  classified  matters  are  discussed. 

Minutes:  Minutes  of  the  meeting  w-ill 
be  recorded  and  classified  accordingly. 

issued  at  Washington.  DC.  April  22,  2002. 
Rachel  M.  Samuel. 

Deputv  Committee  Management  Officer. 
IFR  Dot.  02-10162  Filed  4-24-02;  8:45  am] 

BILLING  CODE  5450-01  -P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-36-004  and  CP02-160- 
000] 

Guardian  Pipeline,  L.LC,  ANR  Pipeline 
Company;  Notice  of  Application 

April  19.  2002. 

Take  notice  that  on  April  16.  2002. 
Guardian  Pipeline,  L.L.C.  (Guardian). 
330  Town  Center  Drive.  Suite  900. 
Dearborn.  Michigan  48126-2712.  and 
ANR  Pipeline  Company  (ANR).  9  E. 
Greenwav  Plaza,  Suite  740.  Houston, 
Texas,  filed  in  Docket  Nos.  CPOO-36- 
004  and  CP02-160-000.  a  joint 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  pipeline  and 
measurement  facilities  in  Illinois  and 
authority  for  Guardian  to  lease  capacity 
on  ANR's  pipeline  segment,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Commission's 
web  site  at  http://iv\uv. fere. gov  using 
the  "RIMS"  link,  select  "Docket  #"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Guardian  and  ANR  propose  to 
construct  and  operate  a  0.8  mile 
segment  of  interconnecting  pipeline  to 
connect  an  existing  meter  station  owned 
and  operated  by  ANR  and  Alliance 
Pipeline  L.P.  (Alliance)  with  a  meter 
station  being  constructed  by  ANR  under 
the  automatic  provisions  of  its  blanket 
certificate  authority  in  order  to  serve  as 
an  interconnect  with  Guardian's 
facilities.  Guardian  requests 
authorization  to  relocate  its  pig  launcher 
facility  to  the  proposed  Guardian/ANR 
Meter  Station  location.  Guardian  and 
ANR  also  request  authorization  for 
Guardian  to  lease  capacity  from  ANR  on 
the  proposed  interconnecting  pipeline. 
It  is  stated  that  Guardian's  pipeline  will 
still  originate  in  the  [oliet.  Illinois,  area, 
but  will  begin  less  than  a  mile  north  of 
the  current  beginning  at  MPO.O  and  run 
southerly  to  intersect  the  already 
certificated  Guardian  pipeline  at 
approximate  MP.  17.  It  is  asserted  that 
granting  the  requested  authorization 
will  lead  to  further  integration  of  the 
Chicao  Hub  by  creating  access  for 
Guardian  shippers  to  gas  supplies 
delivered  both  by  ANR  and  Alliance. 

Following  receipt  of  the 
authorizations  requested  herein. 
Guardian  and  ANR  request  that  the 
Commission  vacate  Guardian's 


certificated  authority  in  Docket  Nos. 
CP00-36-000  et  al.  to  construct  the 
Alliance  Meter  Station  and  the  pipeline 
from  the  point  where  the  realignment 
veers  north  toward  the  Guardian/ANR 
Meter  Station  (approximately  MP  0.17) 
to  MP  0.0.  Guardian  and  ANR  request 
that  the  certificate  granting  the 
requested  authorizations  be  issued  by 
May  15,  2002,  in  order  to  commence 
construction  of  the  pipeline  in  June 
2002. 

Any  questions  regarding  this 
application  should  be  directed  to  George 
C.  Hass.  (Guardian)  at  (313)436-9238  or 
Tom  G.  Joyce,  Manager,  Certificates  and 
Regulatory  Compliance  (ANR)  at 
(832)676-3081. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  29,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE, 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  bv  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"o-Filing"  link. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission  s  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 


rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-1014.3  Filed  4-24-02:  «:4.'i  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-6&-O00] 

Minnesota  Municipal  Power  Agency  v. 
Southern  Minnesota  Municipal  Power 
Agency;  Notice  of  Convening 
Conference 

.•\pril  19.2002. 

Pursuant  to  Rule  601  of  the 
Commission's  rules  of  practice  and 
procedure.  18  CFR  385.601,  the  Dispute 
Resolution  Service  will  convene  a 
Conference  on  Monday  and  Tuesday, 
April  29th  and  30th,  2002.  to  discuss 
how  Alternative  Dispute  Resolution 
processes  and  procedures  may  assist  the 
participants  in  resolving  disputes 
arising  in  the  above-docketed 
proceeding.  The  conference  will  be  held 
at  the  Ramada  Inn,  494  &  24th  Avenue. 
Bloomington,  Minnesota  (952)854-1771, 
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beginning  at  1:00  p.m.  on  April  29  and 
ending  at  approximately  noon  on  April 
30. 

Steven  A.  Shapiro  and  Jerrilynne 
Purdy,  acting  for  the  Dispute  Resolution 
Service,  will  convene  the  conference. 
They  will  be  available  to  communicate 
in  private  with  any  participant  prior  to 
the  conference.  If  a  participant  has  any 
questions  regarding  the  conference, 
please  call  Mr.  Shapiro  at  202/219-1154 
or  Ms.  Purdy  at  202/208-2232  or  an  e- 
mail  to  Steven.Shapiro@ferc.gov  or 
Jerrilynne. Purd}'@f ere. gov  Parties  may 
also  communicate  with  Richard  Miles, 
the  Director  of  the  Commission's 
Dispute  Resolution  Service  at  1  877 
FERC  ADR  (337-2237)  or  202/208-0702 
and  his  e-mail  address  is 
Richard.MiIes@ferc.gov. 

Magalie  R.  Salas. 

Secretary'. 

|FR  Doc.  02-10144  Filed  4-24-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0O-218&-001.  et  al.] 

PPL  Maine,  LLC,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

April  18.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PPL  Maine.  LLC 

[Docket  No.  EROO-2 186-001] 

Take  notice  that  on  April  15,  2002. 
PPL  Maine,  LLC  (PPL  Maine)  filed  an 
updated  market  power  analysis 
piu-suant  to  the  Federal  Energy 
Regulator\'  Commission's  (Commission) 
Order  in  Northeast  Utilities  Service 
Company,  et  al..  87  FERC  ^  61,063. 

PPL  Maine  has  served  a  copy  of  this 
filing  on  the  parties  on  the 
Commission's  official  service  list  for 
this  docket. 

Comment  Date:  May  6,  2002. 

2.  Entergy  Services,  Inc. 

[Docket  No.  ER02-405-003] 

Take  notice  that  on  April  15.  2002, 
Entergy  Services,  Inc..  on  behalf  of 
Entergy  Mississippi.  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
compliance  Interconnection  and 
Operating  Agreement  with  Duke  Energy 
Hinds.  LLC,  in  response  to  the 
Commission's  March  15.  2002.  order  in 
Entergy  Services.  Inc.,  98  FERC  % 
61,290. 

Comment  Date:  May  6.  2002. 


3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

iDocket  No.  ER02-488-O021 

Take  notice  that  on  4/15/2002, 
Midwest  Independent  Transmission 
Svstem  Operator.  Inc.  tendered  for  filing 
its  Operational  Protocols  for  E.xisting 
Generators  in  rate  schedule  format. 
Comment  Date:  May  6.  2002, 

4.  Florida  Power  &  Light  Company 

IDocket  No.  ER02-766-0021 

Take  notice  that  on  April  15.  2002. 
Florida  Power  &  Light  Company  (FPL) 
filed,  pursuant  to  the  Federal  Energy 
Regulatorv'  Commission's  (Commission) 
Order  issued  on  March  14.  2002  in  the 
above-captioned  proceeding,  a 
compliance  filing  making  the  required 
changes  to  the  Interconnection  and 
Operation  Agreement  between  FPL  and 
DeSoto  County  Generating  Company, 
LLC. 

Comment  Date:  May  6,  2002. 

5.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-782-0021 

Take  notice  that  on  April  12.  2002. 
Florida  Power  &  Light  Company  (FPL) 
filed,  pursuant  to  the  letter  order  issued 
on  March  13.  2002  in  the  above- 
captioned  proceeding,  a  compliance 
filing  making  the  required  changes  to 
the  executed  Interconnection  and 
Operation  Agreement  between  FPL  and 
CPV  Gulfcoast.  Ltd. 

Comment  Date:  May  6,  2002. 

6.  Dorman  Materials,  Inc. 

[Docket  No.  ER02-89.3-001| 

Take  notice  that  on  April  15,  2002, 
Dorman  Materials.  Inc.  (DMI)  petitioned 
the  Commission  for  acceptance  of  an 
amendment  to  DMI  Rate  Schedule  FERC 
No.  1;  to  include  the  authority  to  be  a 
third-party  provider  of  ancillar>-  ser\'ices 
at  market  based  rates. 

Comment  Date:  May  6.  2002. 

7.  Ameren  Services  Company 

[Docket  No.  ER02-928-OO1  ] 

Take  notice  that  on  April  15.  2002, 
Ameren  Ser\'ices  Company  (ASC) 
tendered  for  filing  a  Network  Integration 
Transmission  Ser\-ice  Agreement  and 
Network  Operating  Agreement  between 
ASC  and  the  City  of  Fredericktown, 
Missouri.  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  replace  the 
unexecuted  Agreements  in  Docket  No. 
ER  02-928-000  with  the  executed 
Agreements. 

Comment  Date:  May  6,  2002. 

8.  Ameren  Services  Company 

IDocket  No.  ER02-931-O01i 

Take  notice  that  on  April  15,  2002, 
Ameren  Services  Company  (ASC) 


tendered  for  filing  a  Network  Integration 
Transmission  Serx'ice  Agreement  and 
Network  Operating  Agreement  between 
ASC  and  the  City  of  Owensville. 
Missouri  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  replace  the 
unexecuted  Agreements  in  Docket  No. 
ER  02-931-000  with  the  executed 
Agreements 

Comment  Date  Mav  b.  2002. 

9.  Access  Energy  Cooperative 

[Docket  No.  ER02-1 5 11-000) 

Take  notice  that  on  March  21,  2002, 
as  amended  April  11,  2002,  .\ccess 
Energy  Cooperative  (AEC)  submitted  for 
filing  and  acceptance  an  agreement  for 
transmission  sen'ice  on  behalf  of 
Northeast  Missouri  Electric  Power 
Cooperative  to  Alliant  Utilities— lES 
Utilities.  Inc.  pursuant  to  205  of  the 
Federal  Power  Act  (FPA).  16  U.S.C. 
824d,  and  35  12  of  the  Regulations  of 
the  Federal  Energy  Regulator>- 
Commission  (Commission).  18  CFR 
35.12.  AEC's  filing  is  available  for 
public  inspection  at  its  offices  in  Mt. 
Pleasant.  Iowa, 

.■\EC  requests  that  the  Commission 
accept  the  agreement  with  an  effective 
date  of  March  25,  2002, 

Comment  Date:  May  6,  2002. 

10.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1. 522-000] 

Take  notice  that  on  April  15.  2002. 
Cinergy  Ser\-ices.  Inc  (Cinergy)  and 
Duke  Energy  Trading.  LLC  are 
requesting  a  cancellation  of  Service 
Agreement  No.  90.  under  Cinergy 
Operating  Companies.  FERC  Market- 
Based  Power  Sales,  FERC  Electric  Tariff 
Original  Volume  No.  7. 

Cinergv  requests  an  effective  date  of 
April  15."  2002. 

Comment  Date:  May  6,  2002. 

11.  Carolina  Power  &  Light  Company 

[Docket  No.  ER02-1523-O00I 

Take  notice  that  on  April  15.  2002. 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  Sen-ice 
Agreements  for  Non-Firm  and  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  UBS  AG.  London  Branch. 
Ser\'ice  to  this  Eligible  Customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff  filed  on  behalf  of 
CP&L. 

CP&L  is  requesting  an  effective  date  of 
April  1.  2002  for  these  Service 
Agreements.  A  copy  of  the  filing  was 
served  upon  the  North  Carolina  Utilities 
Commission  and  the  South  Carolina 
Public  Service  Commission 

Comment  Date:  Mav  6,  2002. 
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12.  Southern  California  Edisnh 
Company 

[Docket  No.  ER02-1524-O00I 

Take  notice  that  on  April  15,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Service 
Agreement  For  Wholesale  Distribution 
Service  under  SCE's  Wholesale 
Distribution  Access  Tariff  and  an 
Interconnection  Facilities  Agreement 
(Agreements)  between  SCE  and  the  City 
of  Industry  (Industry).  SCE  respectfully 
requests  the  Agreements  become 
effective  on  April  15.  2002. 

The  Agreements  specify  the  terms  and 
conditions  under  which  SCE  will 
provide  wholesale  Distribution  Ser\'ice 
from  the  California  Independent  System 
Operator  Controlled  Grid  at  SCE's 
Walnut  Substation  230  kV  bus  to  a  SCE/ 
Industry  interconnection  in  Industry. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Industry. 

Comment  Date:  May  6.  2002'. 

13.  Progress  Ventiu^s,  Inc. 

[Docket  No.  ER02-1525-O001 

Take  notice  that  on  April  15,  2002. 
Progress  Ventures,  Inc.  (Progress 
Ventures)  tendered  for  filing  an 
executed  Service  Agreement  between 
Progress  Ventures  and  the  following 
eligible  buyer,  Entergy-Koch  Trading. 
L.P.  Service  to  this  eligible  buyer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Progress  Ventures  Market- 
Based  Rates  Tariff,  FERC  Electric  Tariff 
No.  1. 

Progress  Ventures  requests  an 
effective  date  of  March  15.  2002  for  this 
Service  Agreement.  Copies  of  the  filing 
were  served  upon  the  North  Carolina 
Utilities  Commission,  the  South 
Carolina  Public  Service  Commission, 
the  Florida  Public  Service  Commission 
and  the  Georgia  Public  Service 
Commission. 

Comment  Date:  May  6,  2002. 

14.  Commonwealth  Chesapeake 
Company,  L.L.C. 

[Docket  No.  ER02-1 537-000] 

Take  notice  that  on  April  15.  2002, 
Commonwealth  Chesapeake  Company. 
L.L.C.  (Commonwealth)  tendered  for 
filing  six  copies  of  the  Amended  and 
Restated  Agreement  for  the  marketing  of 
capacity,  energy  and  ancillary  services 
between  Mirant  Americas  Energy 
Marketing,  LP.  formerly  known  as 
Southern  Company  Energy  Marketing 
L.P.,  and  Commonwealth  (Marketing 
Services  Agreement),  as  First  Revised 
Service  Agreement  No.  1  under 
Commonwealth's  market-based  rate 
tariff. 

Comment  Date:  Mav  18.  2002. 


15.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-1 538-000 j 

Take  notice  that  on  April  15,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  filed  Third 
Revised  Service  Agreement  No.  120 
Under  FERC  Electric  Tariff  Original 
Volume  No.  1,  which  is  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  Duke  Energy  Moss  Landing 
LLC.  The  ISO  has  revised  the  PGA  to 
update  the  list  of  generating  units  listed 
in  Schedule  1  of  the  PGA.  The  ISO 
requests  an  effective  date  for  the 
revision  of  September  4,  2001. 

The  ISO  states  that  the  present  filing 
has  been  served  on  the  California  Public 
Utilities  Commission  and  Duke  Energy 
Moss  Landing  LLC. 

Comment  Date:  May  6,  2002. 

16.  Florida  Power  &  Light  Company 

(Docket  No.  ER02-1 542-000] 

Take  notice  that  on  April  15,  2002 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  service 
agreements  with  RWE  Trading  Americas 
Inc.,  for  Non-Firm  transmission  service 
and  Firm  transmission  service  under 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  become  effective  on 
April  15,  2002.  FPL  states  that  this  filing 
is  in  accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  Date:  May  6,  2002. 

17.  Ameren  Energy 

[Docket  No.  ER02-1 544-000] 

Take  notice  that  on  April  15,  2002. 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company 
d/b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties)  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  section  205  of  the  Federal" 
Power  Act,  16  U.S.C,  and  the  market 
rate  authority  granted  to  the  Ameren 
Parties's  market  rate  authorizations 
entered  into  with  American  Electric 
Power  Service  Corporation.  Ameren 
Energy  seeks  Commission  acceptance  of 
these  service  agreements  effective 
February  21.  2002. 

Comment  Date:  May  6,  2002. 

18.  Aquila  Merchant  Services,  Inc. 

[Docket  No.  ER02-1 548-000] 

Take  notice  that  on  April  15,  2002. 
Aquila  Merchant  Services,  Inc.  (Aquila 
Merchant)  filed  two  Contingent  Call 
Options  between  Aquila  Merchant  and 
Aquila,  Inc.  dated  March  11,  2002. 
Aquila  Merchant  requests  that  the 
Contingent  Call  Options  be  made 
effective  June  15,  2002. 


Comment  Date:  May  6,  2002, 

19.  Ameren  Services  Company 

[Docket  No.  ER02-1547-000] 

Take  notice  that  on  April  15,  2002, 
Ameren  Services  Company  (Ameren), 
on  behalf  of  AmerenUE  and 
AmerenCEPS,  submitted  for  filing  the 
following  revised  tariff  sheets  to  the 
Open  Access  Transmission  Tariff  of  the 
Ameren  Operating  Companies  (Ameren 
OATT): 

First  Revised  Sheet  No.  131 
First  Revised  Sheet  No.  132 
First  Revised  Sheet  No.  135 
First  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  153 
First  Revised  Sheet  No.  160 
Second  Revised  Sheet  No.  161 
Original  Sheet  No.  161A 
First  Revised  Sheet  No.  162 
First  Revised  Sheet  No.  163 
First  Revised  Sheet  No.  164 
Original  Sheet  No.  164A 
Original  Sheet  No.  164B 
First  Revised  Sheet  No.  165 
First  Revised  Sheet  No.  166 
First  Revised  Sheet  No.  167 

Ameren  seeks  an  effective  date  of 
March  1,2002. 
Comment  Date:  May  6,  2002. 

20.  EnCana  Energy  Services  Inc. 

[Docket  No.  ER02-1 549-000] 

Take  notice  that  on  April  15,  2002, 
EnCana  Energy  (formerly  PanCanadian 
Energy  Services,  Inc.,)  tendered  for 
filing  a  change  in  name.  This  change 
was  effective  April  8,  2002.  Also 
included  is  a  Notice  of  Succession  in 
the  form  specified  in  section  131.51  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  regulations. 

Comment  Date:  May  6,  2002. 

21.  Ameren  Energy 

[Docket  No.  ER02-1 550-000] 

Take  notice  that  on  April  15,  2002, 
Ameren  Energy,  Inc.,  (Ameren  Energy) 
on  behalf  of  Union  Electric  Company 
d/b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties)  pursuant  to  section  20t 
of  the  FPA,  16  U.S.C.  and  the  market 
rate  authority  granted  to  the  Ameren 
Parties,  submitted  for  filing  umbrella 
power  sales  service  agreements  under 
the  Ameren  Parties'  market  rate 
authorizations  entered  into  with 
Consumer  Energy  Company  d/b/a 
Consumers  Energy  Traders.  Ameren 
Energy  seeks  Commission  acceptance  of 
these  service  agreements  effective 
February  18,  2002. 

Copies  of  this  filing  were  served  o  the 
public  utilities  commissions  of  Illinois 
and  Missouri  and  the  counterparty. 

Comment  Date:  May  6,  2002. 
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22.  Las  Vegas  Cogen  II,  Mirant  Las 
Vegas  LLC.  Duke  Energy  Moapa  LLC, 
Reliant  Energy  Bighorn 

IDocket  No.  ER02-1565-000.  h'R02-1566- 
000.  ER02- 1567-000.  and  ER02-1 568-000] 

Take  notice  that  on  April  15.  2002. 
Nevada  Power  Company  tendered  for 
filing  four  Letters  of  Understanding 
between  Nevada  Power  Company  and 
the  following  generators:  (1)  Las  Vegas 
Cogeneration  II:  (2)  Mirant  Las  Vegas. 
LLC:  (3)  Duke  Energy  Moapa.  LLC:  and 
(4)  Reliant  Energy  Bighorn.  LLC.  The 
Letters  of  Understanding  are  submitted 
as  Service  Agreement  Nos.  110.  111. 
112.  and  113.  respectively,  to  Nevada 
Power  Company's  Open  Access 
Transmission  Tariff.  Nevada  Power 
Company  requests  that  the  Letters  of 
Understanding  be  made  effective  as  of 
the  execution  date  of  each  agreement. 

Comment  Date:  May  6.  2002. 

Standard  Paragraphs 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  hst. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
WHTv. /erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  hnk. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

IFR  Doc.  02-10142  Filed  4-24-02:  8:45  am) 

BiLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

April  19.2002. 

Take  notice  that  the  Federal  Energy 
Regulatory  Commission  (Commission) 
intends  to  perform  early  scoping  for  the 
Baker  River  Hydroelectric  Project:  a. 

a.  Tyjie  of  Application:  Early  Scoping 
Under  the  National  Environmental 
Policy  Act  (NEPA)  for  New  Major 
License. 

b.  Project  No.:  2150. 

c.  Date  Filed:  License  Application 
Expected  by  April  30.  2004. 

d.  Applicant:  Puget  Sound  Energy. 
Inc. 

e.  Name  of  Project:  Baker  River 
Project. 

f.  Location:  On  the  Baker  River  in 
Skagit  and  Whatcom  Counties. 
Washington.  The  project  occupies  5.335 
acres  of  United  States  lands  managed  bv 
the  U.S.  Forest  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §  791(a)— 825(r). 

h.  Applicant  Contact:  Connie 
Freeland,  Puget  Sound  Energv.  Inc.,  P.O. 
Box  97034.  Bellevue.  WA  98009-9734; 
cfreel@puget.com  (425)  462-3556. 

i.  FERC  Contact:  Steve  Hocking. 
Steve.hocking@ferc.gov  (202)  219-2656. 

j.  Deadline  for  filing  scoping 
comments:  luly  22.  2002. 

All  documents  (an  original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretar>'.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE.  Washington  DC  20426. 

Scoping  comments  may  be  fded 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  www.  fere. gov 
under  the  "e-Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Baker  River  Project  has 
two  developments.  The  Upper  Baker 
Development  is  located  at  river  mile 
9.35  on  the  Baker  River  about  8  miles 
upstream  of  the  City  of  Concrete. 
Washington.  This  development  has  the 
following  existing  facilities:  (1)  A  312- 
foot-high  and  1,200- foot-long  dam  with 
an  ogee-type  spillway  containing  three 
radial  gates  that  are  each  25  feet  wide 
and  30  feet  high;  (2)  a  115-foot-high  and 
1.200-foot-long  West  Pass  dike;  (3)  a  9- 
mile-long  reservoir  (Baker  Lake)  with  a 
surface  area  of  4.797  acres  at  a  normal 
maximum  pool  elevation  of  724  feet 
mean  sea  level  (fmsl);  (4)  a  122-foot-long 
and  59-foot-wide  reinforced  concrete 


powerhouse  located  in  the  north  half  of 
the  existing  river  bed  and  housing  two 
turbine-driven  generators  with  an 
authorized  capacity  of  90  7  megawatts 
(M\V)  and  a  hydraulic  capacity  of  5.100 
cubic  feet  per  second  (cfs);  (5) 
transmission  lines;  (6)  downstream  fish 
passage  facilities  and  artificial  spawning 
beaches;  and  (7)  appurtenant  facilities. 

The  Lower  Baker  Development  is 
located  0.5  niile  upstream  of  the 
confluence  of  the  Baker  and  Skagit 
Rivers.  This  development  has  the 
following  existing  facilities:  (1)  A  285- 
foot-high  and  5 70- foot-long  concrete 
gravitv  arch  dam  with  a  spillway 
containing  23  vertical  slide  gates  that 
are  each  14  feet  high  and  9.5  feet  wide; 
(2)  a  concrete  intake  equipped  with 
trashracks  and  gatehouse  located  near 
the  left  dam  abutment;  (3)  one  concrete 
and  steel-lined  penstock;  (4)  a  7-mile- 
long  resen'oir  (Lake  Shannon)  with  a 
surface  area  of  2.190  acres  at  a  normal 
maximum  pool  elevation  of  438  6  fmsl; 
(5)  a  reinforced  concrete  powerhouse 
that  is  90  feet  long  and  66  feet  wide 
housing  a  single  turbine-generator  with 
an  authorized  capacity  of  71.4  MW  and 
a  hydraulic  capacity  of  4.100  cfs;  (6) 
transmission  lines;  (7)  a  barrier  dam;  (8) 
upstream  and  downstream  fish  passage 
facilities;  and  (9)  appurtenant  facilities. 

m.  A  copy  of  SDl  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  SDl  may  also  be  viewed  on 
the  web  at  vs-ww.  fere. gov  using  the 
"RIMS"  link-select  "Docket  #"  and 
follow  the  instructions  [call  202-208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process:  Although  the 
Commission's  intent  is  to  prepare  an 
environmental  assessment  (EA)  for  the 
Baker  River  Project,  there  i^  the 
possibility  that  an  Environmental 
Impact  Statement  (EIS)  will  be  required. 
Nevertheless,  our  scoping  meetings 
described  below  will  satisf>-  NEPA 
scoping  requirements,  irrespective  of 
whether  an  EA  or  EIS  is  issued  by  the 
Commission.  The  Commission  does  not 
intend  to  conduct  .NEPA  scoping 
meetings  after  Puget  Sound  Energy.  Inc. 
(Puget)  files  its  license  application. 

Scoping  Meetings 

Commission  staff  and  Puget  will 
jointly  conduct  one  evening  scoping 
meeting  and  one  morning  scoping 
meeting  The  morning  meeting  will 
focus  on  resource  agency  and  non- 
governmental organization  concerns, 
while  the  evening  meeting  is  primarily 
for  public  input.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  one  or  both  of  the 
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meetings.  Meeting  times  and  locations 
are: 

Evening  Scoping  Meeting 

Date:  May  21.  2002. 

Time:  6:0'o  p.m.  to  10:00  p.m. 

Place:  Concrete  High  School 
Multipurpose  Room.  7830  Superior 
Avenue,  Concrete.  Washington. 

Morning  Scoping  Meeting 

Date:  May  22.  2002. 

Time:  9:00  a.m.  to  3:00  p.m. 

Place:  Cottontree  Inn.  2401  Riverside 

Drive.  Mount  Vernon.  Washington. 

Copies  of  SDl  outlining  the  subject 
areas  to  be  addressed  in  an  EA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of 
SDl  will  be  available  at  the  scoping 
meetings  or  may  be  viewed  on  the  web 
at  www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Site  Visit 

Commission'staff  and  Puget  will  have 
a  site  visit  to  the  Baker  River  Project  at 
10:00  a.m.  on  May  21,  2002.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend.  All 
participants  should  meet  at  the  Baker 
River  Project  Visitor  Center  at  461 10 
East  Main  Street,  Concrete,  Washington. 
Any  person  interested  in  attending  the 
site  visit  should  call  the  Baker  Message 
Line  at  1-888-225-5773  (option  5. 
extension  81-3110)  or  send  an  email  to 
bakerlicense@puget.com.  Puget  will 
supply  on-site  transportation  for  the  site 
visit. 

Objectives 

At  the  scoping  meetings.  Commission 
staff  will:  (1)  Summarize  the 
environmental  issues  tentatively 
identified  for  analysis  in  the  EA;  (2) 
solicit  from  meeting  participants  all 
available  information,  especially 
quantifiable  data,  on  the  resources  at 
issue;  (3)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA.  including 
viewpoints  in  opposition  to.  or  in 
support  of.  Commission  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis.  Individuals, 
organizations,  and  agencies  with 
environmental  expertise  and  concerns 
are  encouraged  to  attend  the  scoping' 
meetings  and  to  assist  Commission  staff 
in  defining  and  clarifying  the  issues  to 
be  addressed  in  an  EA.  Both  scoping 
meetings  will  be  recorded  by  a 


stenographer  and  the  transcripts  will 
become  part  of  the  Commission's 
official  record  for  this  project. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10145  Filed  4-24-02;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM9&-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

April  19.  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 

Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 


The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary'  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 


Docket  No. 


Date 
filed 


-^ 


1 .  Docket  No. 
CP01-1 53-000. 

2.  Project  No. 
1494-232. 


4-18-02 
4-19-02 


Presenter  or 
requester 


Charles  P. 

Pope. 
Mike  Brady. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10146  Filed  4-24-02;  8:45*  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0014;  FRL-6833-5] 

Region  ill  Strategic  Agriculture  Grants; 
Notice  of  Avaiiability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  Region  III  is  announcing 
the  availability  of  approximately 
$150,000  in  fiscal  year  (FY)  2002  grant/ 
cooperative  agreement  funds  under 
section  20  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended,  (the  Act),  for  grants  to 
States  and  federally  recognized  Native 
American  Tribes  for  research,  public 
education,  training,  monitoring, 
demonstration,  and  studies.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
DATES:  In  order  to  be  considered  for 
funding  during  the  FY  2002  award 
cycle,  all  applications  must  be  received 
by  EPA  Region  III  on  or  bef6re  May  28, 
2002.  EPA  will  make  its  award 
decisions  by  May  31,  2002. 
ADDRESSES:  Please  submit  applications 
to  the  contact  under  Unit  V.  of  the 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susie  Chun,  Enviroimiental  Protection 
Agency,  Region  III,  Mail  code  3WC32, 
Waste  Chemicals  and  Management 
Division,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029; 
telephone  number:  (215)  814-2469;  fax 
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number:  (215)  814-3113;  e-mail  address: 

chun.susie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may,  however,  be 
of  interest  to  eligible  applicants  who 
primarily  operate  out  of  and  will 
conduct  the  project  in  one  of  the 
following  Region  III  States:  Delaware, 
District  of  Columbia.  Mar>'land, 
Pennsylvania.  Virginia,  and  West 
Virginia.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  By  mail  or  in  person.  Contact  the 
person  listed  underFOR  FURTHER 
INFORMATION  CONTACT. 

II.  Availability  of  FY  2002  Funds 

With  this  publication,  EPA  Region  III 
is  announcing  the  availability  of 
approximately  5150,000  in  grant/ 
cooperative  agreement  funds  for  FY 
2002.  Region  III  is  seeking  to  fund  three 
grants.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
Offices.  EPA  Region  III  is  responsible  for 
the  solicitation  of  interest,  the  screening 
of  proposals,  and  the  selection  of 
projects.  Grant  guidance  will  be 
provided  to  all  applicants  along  with 
any  supplementary  information  Region 
III  may  wish  to  provide.  All  applicants 
must  address  the  criteria  listed  under 
Unit  IV. B.  of  this  document.  Interested 
applicants  should  contact  the  Regional 
Strategic  Agriculture  Initiative 
Coordinator  listed  under  Unit  V.  for 
more  information. 

m.  Eligible  Applicants 

In  accordance  with  the  Act  "... 
Federal  agencies,  universities,  or  others 


as  mav  be  necessary  to  carry  out  the 
purposes  of  the  act.  .  .  ."are  eligible  to 
receive  a  grant.  Eligible  applicants  for 
purposes  of  funding  under  this  grant 
program  include  those  operating  within 
the  six  EPA  Region  III  States  (Delaware, 
District  of  Columbia,  Mar>'land, 
Pennsylvania,  Virginia,  and  West 
Virginia],  and  any  agency  or 
instrumentality  of  a  Region  III  State 
including  State  universities  and  non- 
profit organizations  operating  within  a 
Region  III  State.  For  convenience,  the 
term  "State"  in  this  notice  refers  to  all 
eligible  applicants. 

IV.  Activities  and  Criteria 

.4.  General 

The  goal  of  the  Strategic  Agriculture 
Initiative  Grant  Program  is  to  reduce  the 
risks  and  use  of  pesticides  in 
agricultural  settings.  Another  goal  is  to 
rapidly  spread  available  technology  and 
information  about  ways  to  reduce 
dependence  on  the  more  highly  toxic 
pesticides. 

B.  Criteria 

Proposals  will  be  evaluated  based  on 
the  following  criteria: 

1 .  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  field  of  the  proposed 
activity? 

•  Does  the  applicant  have  the 
properly  trained  staff,  facilities,  or 
infrastructure  in  place  to  conduct  the 
project? 

2.  Consistency  of  applicant's 
proposed  project  with  the  risk  reduction 
goal  of  the  Strategic  Agriculture 
Initiative. 

3.  Provision  for  a  quantitative  or 
qualitative  evaluation  of  the  project's 
success  at  achieving  the  stated  goals. 

•  Is  the  project  designed  in  such  a 
way  that  it  is  possible  to  measure  and 
document  the  results  quantitatively  and 
qualitatively? 

•  Does  the  applicant  identif>'  the 
method  that  will  be  used  to  measure 
and  document  the  project's  results 
quantitatively  and  qualitatively? 

•  Will  the  project  assess  or  suggest  a 
means  for  measuring  progress  in 
reducing  risk  associated  with  the  use  of 
pesticides? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
or  the  product  may  have  broad  utility  to 
a  widespread  audience.  Can  this  project, 
taking  into  account  typical  staff  and 
financial  restraints,  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 


C  Program  Management 

Awards  of  FY  2002  funds  will  be 
managed  through  EP.^  Region  111. 
Quality  Managment  Plans  and  Quality 
Assurance  Project  Plans  may  be 
required,  depending  on  the  nature  of  the 
project  and  the  data  collected.  Contact 
your  Regional  Strategic  Agirculture 
initiative  Coordinator  for  more 
information  about  this  requirement. 

D.  Contacts 

Interested  applicants  must  contact  the 
appropriate  EPA  Regional  Strategic 
Agriculture  Initiative  Coordinator  listed 
under  Unit  V.  to  obtain  specific 
instructions,  regional  criteria,  and 
guidance  for  submitting  proposals. 

V.  Region  III  Strategic  Agriculture 
Initiative  Program  Contact 

Region  III:  (Delaware.  District  of 
Columbia.  Mar.-land.  Pennsylvania, 
Virginia,  and  West  Virginia),  Susie 
Chun.  (3VVC32).  1650  Arch  St., 
Philadelphia.  PA  19103;  telephone  (215) 
814-2469;  fax  number:  (215)  814-3113; 
e-mail  address:  chun.susie@epa.gov. 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

Under  the  Agency's  current 
interpretation  of  the  definition  of  a 
"rule."  grant  solicitations  such  as  this 
which  are  competitively  awarded  on  the 
basis  of  selection  criteria,  are  considered 
rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CKA.  5  use.  801et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Ac\  of  1996 
(SBREFA).  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rules  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EP.\  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"major  rule'  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection.  Pesticides. 

Dated:  April  11.2002. 
James  \V.  Newsom. 

Acting  Regional  Adminstrator.  Region  HI. 
IFR  Do(    02-10042  Filed  4-24-02  8:4.')  am) 
BILUNG  CODE  6S60-5V-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7175-6] 

RAetro  Container  Corporation  Site; 
CERCLA  122(h)  Administrative 
Settlement;  Notice  of  Proposed 
Administrative  Cost  Recovery 
Settlement  Pursuant  to  Section  122(h) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA").  42 
U.S.C.  9622(i).  notice  is  hereby  given  of 
a  proposed  administrative  cost  recovery 
settlement  under  section  122(h)(1)  of 
CERCLA.  42  U.S.C.  9622(h)(1).  in 
connection  with  the  Metro  Container 
Corporation  Site  in  Trainer.  Delaware 
County,  Pennsylvania.  The  proposed 
settlement  is  intended  to  resolve  an  EPA 
claim  under  section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a).  against  Arco 
Chemical  Company;  BP  Oil  Inc.;  Mobil 
Oil  Corporation;  Sun  Refining  and 
Marketing  Co..  and  E.I.  de  Pont  de 
Nemours  &  Company  ("Respondents '). 
The  proposed  administrative  cost 
recovery  settlement  is  part  of  a  larger 
settlement  finalized  in  1989  under 
section  106(a)  of  CERCLA.  42  U.S.C. 
9606(a).  for  work  at  the  Site.  The  work 
has  been  completed.  Under  the  cost 
recovery  portion  of  the  settlement,  the 
Respondents  will  pay  S223.074.53  to  the 
Hazardous  Substance  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  cost  recovery  settlement.  The 
Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
conmients  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia.  PA  19103.  The  settlement 
has  been  approved  by  the  Attorney 
General.  United  States  Department  of 
Justice,  or  his  designee. 

DATES:  Conaments  must  be  submitted  on 
or  before  thirty  (30)  days  from  the  date 
of  publication  of  this  Notice. 


AODRESSESS:  The  proposed  cost 
recovery  settlement  and  additional 
background  information  relating  to  the 
settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street.  Philadelphia,  PA  19103.  A 
copy  of  the  proposed  cost  recovery 
settlement  mav  be  obtained  from  Lydia 
Guy.  RegionalDocket  Clerk  (3RC00'), 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia:  PA  19103  (215)  814- 
2489).  Comments  should  reference  the 
Metro  Container  Corporation  Site  and 
EPA  Docket  No.  III-89-llDC  and 
should  be  forwarded  to  Ms.  Guy  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  S.  Goldman  (3RC21),  Senior 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency.  1650 
Arch  Street,  Philadelphia,  PA  19103, 
(215)814-2487. 

Dated:  April  17,  2002. 
Judith  KaU, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  III. 
(FR  Dot:.  02-10172  Filed  4-24-02:  8:45  am] 

aiLUNG  CODE  6S60-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning 
Write  Your  Own  Companies 
requirements  to  submit  financial  data  to 
FEMA  on  a  monthly  basis. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division.  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency.  500  C 
Street.  S\V.  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Kevin  Montgomery,  Financial 


Management  Specialist,  Federal 
Insurance  and  Mitigation 
Administration,  (301)  918-1453  for 
additiond  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or  e- 
mail  muriel.Anderson@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Write- Your-Own  (WYO)  Program, 
FEMA  regulation  44  CFR  62.3 
authorizes  Federal  Insurance 
Administrator  to  enter  into 
arrangements  with  individual  private 
sector  insurance  companies  that  are 
licensed  to  engage  in  the  business  of 
property  insurance.  These  companies 
may  offer  flood  insurance  coverage  to 
eligible  property  owners  utilizing  their 
customary  business  practices.  To 
facilitate  the  marketing  of  flood 
insurance,  the  Federal  Government  will 
be  a  guarantor  of  flood  insurance 
coverage  for  WYO  Company  policies 
issued  under  the  WYO  arrangement.  To 
insure  that  any  policyholder  money  is 
accounted  for  and  appropriately 
expended,  the  Federal  Insurance  and 
Mitigation  Administration  (FIMA)  and 
WYO  companies  implemented  a 
Financial  Control  Plan  under  FEMA 
regulation  44  CFR  part  62,  Appendix  B. 
This  Plan  requires  that  each  WYO 
Company  submit  financial  data  on  a 
monthly  basis.  The  regulation  explains 
the  operational  and  financial  control 
procedures  governing  the  issuance  of 
flood  insurance  coverage  under  the 
National  Flood  Insurance  Program 
(NFIP)  by  private  sector  property 
insurance  companies  under  the  WYO 
Program. 

Collection  of  Information 

Title:  Write- Your-Own  (WYO) 
Program. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0169. 

Abstract:  Under  the  Write  Your  Own 
(WYO)  Program,  private  sector 
insurance  companies  may  offer  flood 
insurance  to  eligible  property  owners. 
The  Federal  Govenmient  is  guarantor  of 
flood  insurance  coverage  for  WYO 
companies,  issued  under  the  WYO 
arrangements.  In  order  to  maintain 
adequate  financial  control  over  Federal 
hinds,  the  NFIP  requires  that  WYO 
companies  submit  a  monthly  financial 
report.  The  NFIP  examines  the  data  to 
ensiu-e  that  policyholder  funds  are 
accoimted  for  and  appropriately 
expended. 

Affected  Public:  Business  or  Other 
For-Profit. 
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Estimated  Total  Annual  Burden 
Hours:  693  hours. 

Estimated  Cost:  The  annualized  cost 
of  the  report  to  the  Federal  Government 
and  to  the  respondents  is  negligible. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodologA,'  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

Dated:  April  16.2002. 
Virginia  Akers, 

Acting  Bronchi  Chief.  Program  Services  and 
Systems  Branch.  Facilities  Management  and 
Senices  Division.  Administration  and 
Resource  Planning  Directorate. 
IFR  Doc.  02-10216  Filed  4-24-02;  8:45  am) 

BILUNQ  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
ActlvKies:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A]),  this 
notice  seeks  comments  concerning 
temporary  housing  units,  for  disaster 
victims  of  federally  declared  disasters. 
ADDRESSES:  Interested  persons  should 
submit  WTitten  comments  to  Muriel  B, 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division.  Administration  and 
Resource  Planning  Directorate.  Federal 
Emergency  Management  Agency.  500  C 
Street.  SW,  Room  316.  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  David  Porter,  Program 
Specialist.  Readiness.  Response  and 
Recoven,'  Directorate,  telephone  number 
(202)  646-3883  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e-mail 
muriel.Anderson@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  93-288.  as  amended  by  Public  Law 
100-707.  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
Section  408,  authorizes  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  provide  Temporar>-  Housing 
Assistance.  This  type  of  assistance 
could  be  in  the  form  of  mobile  homes, 
travel  trailers,  or  other  readily  fabricated 
dwelling.  This  assistance  is  used  when 
required  to  provide  disaster  housing  for 
victims  of  federally  declared  disasters. 
Accordinglv  the  FEMA  Form  90-1.  is 


FEMA  forms 


Number  of  re- 
spondents 
(A) 


Number  of  re- 
sponses 


Frequency  of  response 
(B) 


designed  to  ensure  sites  for  temporary 
housing  units  will  accommodate  the 
home  and  comply  with  local.  State,  and 
Federal  regulations  regarding  the 
placement  of  the  temporary  housing 
unit;  FEMA  Form  90-31.  ensures  the 
landowner  (if  other  than  the  recipient  of 
the  home)  will  allow  the  temporary 
housing  unit  to  be  placed  on  the 
propertv;  and  ensure  that  routes  on 
ingress  and  egress  to  and  from  the 
property  are  maintained. 

Collection  of  Information 

Title:  Request  for  Site  Inspection; 
Landowner's  Authorization/Ingress/ 
Egress  Agreement. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  \umber:  3067-0222. 

Form  Numbers:  Request  for  Site 
Inspection  (F^MA  Form  90-11  and 
Landowner's  Authorization/ Ingress- 
Egress  Agreement  (FEMA  Form  90-31). 

Abstract:  FEMA's  Temporary  Housing 
Assistance  is  used  to  provide  mobile 
homes,  travel  trailers,  or  other  forms  of 
readily  prefabricated  forms  of  housing 
for  the  purpose  of  providing  temporary 
housing  to  eligible  applicants  or  victims 
of  federally  declared  disasters.  This 
information  is  required  to  determine  the 
feasibility  of  the  site  for  installation  of 
the  housing  unit  and  ensures  written 
permission  of  the  property  owner  is 
obtained  to  allow  the  housing  unit  on  to 
the  property  to  include  ingress  and 
egress  permission. 

Affected  Public.  Individuals  or 
households. 

Estimated  Total  Annual  Burden 
Hours: 


Hours  per  response 

(C) 


Annual  burden 

hours 

(AxBxC) 


90-1  

90-31  

Total 


1000 

1000 


1000 


1000    On  Occasion 
1 200    On  Occasion 

2200     


10  minutes 
10  minutes 


167 
200 


367 


Estimated  Cost:  The  estimated  cost  to 
the  Government  for  this  information 
collection  is  approximately  $6,500. 
There  is  no  cost  to  the  respondents. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessar>'  for  the  proper 


performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 


collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  u.se  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolog>'. 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
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received  within  60  days  of  the  date  of 
this  notice. 

Dated:  April  16.  2002. 
Virginia  Akers, 

Acting  Branch  Chief.  Program  Services  and 
Systems  Branch.  Facilities  Management  and 
Services  Division.  Administration  and 
Resource  Planning  Directorate. 
[FR  Doc.  02-10217  Filed  4-24-02;  8:45  am] 
BILLING  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  comments  concerning  the 
use  of  the  Emergency  Management 
Institute  Resident  Course  Evaluation 
Form  which  is  used  to  identify 
problems  with  course  materials, 
evaluate  the  quality  of  the  course 
delivery,  facilities  and  instructors. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief.  Records  Management 
Section,  Program  Ser\'ices  and  Systems 
Branch,  Facilities  Management  and 


Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316.  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Laurie  Wivell,  National 
Emergency  Training  Center,  Training 
Division  (301)  447-1216  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e-mail 
muriel.anderson@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Emergency  Management  Institute  (EMI) 
develops  courses  and  administers 
resident  and  nonresident  training 
programs  in  areas  such  as  natural 
hazards,  technical  hazards,  instructional 
methodology,  professional 
development,  leadership,  exercise 
design  and  evaluation,  information 
technology,  public  information, 
integrated  emergency  management,  and 
train-the-trainer.  A  significant  portion  of 
the  training  is  conducted  by  State 
emergency  management  agencies  under 
cooperative  agreements  with  FEMA. 

In  order  to  meet  current  information 
needs  of  EMI  staff  and  management,  the 
EMI  uses  this  course  evaluation  form  to 
identify-  problems  with  course  materials, 
delivery,  facilities,  and  instructors.  This 
is  a  resident  evaluation  form.  EMI  staff 
will  use  the  information  to  monitor  and 
recommend  changes  in  course  materials, 
student  selection  criteria,  training 
experience,  and  classroom  environment. 
Reports  will  be  generated  and 
distributed  to  EMI  management  emd 
staff.  Without  the  information  it  will  be 
difficult  to  determine  the  need  for 


improvements  and  the  degree  of  student 
satisfaction  with  each  course.  The 
respondents  are  students  attending  EMI 
resident  courses.  The  evaluation  form 
will  be  administered  at  the  end  of  the 
course  and  will  take  no  more  than  10 
minutes  to  complete.  Contractors  will 
scan  the  evaluation  forms  and  generate 
the  data  reports  using  a  computer 
program  developed  by  a  FEMA  program 
analyst  contractor.  Evaluation  forms  are 
destroyed  in  accordance  with  FEMA's 
records  retention  schedule. 

Collection  of  Information 

Title:  Emergency  Management 
Institute  Resident  Course  Evaluation 
Form. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0237. 

Form  Numbeiis):  FEMA  Form  95-41. 

Abstract:  Students  attending  the 
Emergency  Management  Institute 
resident  program  courses  at  FEMA's 
National  Emergency  Training  Center 
will  be  asked  to  complete  a  course 
evaluation  form.  The  information  will 
be  used  by  EMI  staff  and  management 
to  identify  problems  with  course 
materials,  and  evaluate  the  quality  of 
the  course  delivery,  facilities,  and 
instructors.  The  data  received  will 
enable  them  to  recommend  changes  in 
course  materials,  student  selection 
criteria,  training  experience  and 
classroom  environment. 

Affected  Public:  State,  Local  or  Tribal 
Government,  Individuals  or  households, 
and  Federal  Government. 

Estimated  Total  Annual  Burden 
Hours:  667. 


FEMA  forms 

Number  of  re- 
spondents 

(A) 

Frequency  of 

response 

(B) 

Hours  per 
response 

(C) 

Annual  burden 

hours 

(A  X  B  X  C) 

9&-41 

4  000      Anniiallu 

10  minutes  

667 

' 

Total 

667 

Estimated  Cost:$1 2,850  whicti 
includes     operational     and 
user  costs.. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 


Dated:  April  15,2002. 
Virginia  A.  Akers, 

Acting  Branch  Chief.  Program  Services  8- 
Svstems  Branch.  Facilities  Management  &■ 
Senice  Division.  Administration  and 
Resource  Planning  Directorate. 
[FR  Doc.  02-10218  Filed  4-24-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1407-DR] 

Commonwealth  of  Kentucky;  Major 
Disaster  and  Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1407-DR).  dated 
April  4.  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  April  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Readiness.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
4,  2002,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storms  and 
flooding  on  March  17-21.  2002.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disa.ster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206 
(Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  .Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  thai  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Aci  for  Public  .Assistance, 
Hazard  Mitigation,  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  vou  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 


Agency  under  Executive  Order  12148.  I 
herebv  appoint  Michael  Bolch  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Bath.  Bell.  Bourbon.  Boyd.  Carter.  Clay. 

Elliott.  Fleming.  Greenup.  Harlan.  Knox. 

Laurel.  Lawrence.  Letcher.  Leslie.  Lewis. 

McCreary.  Menifee.  Montgomery. 

Morgan.  Nicholas.  Perry.  Rowan,  and 

Whitley  Counties  for  Individual 

Assistance. 
Bath.  Bell.  Boyd.  Breathitt.  Carter.  Clay, 

Elliott.  Fleming.  Greenup.  Harlan, 

lohnson.  Knott.  Knox.  Lawrence.  Leslie, 

McCreary.  Magoffin.  Perry.  Rowan. 

Wayne  and  Whitley  Counties  for  Public 

Assistance. 

All  counties  within  the 
Commonwealth  of  Kentucky  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
.Assistance  .Numbers  (CF'DA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
CoHHseling;  83,540.  Disaster  Legal  Services 
Program:  83,541.  Disaster  Unemployment 
.Assistance  (DUA);  83.542.  Fire  Suppression 
.Assistance;  83,543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
.Assistance  Grants;  83,545,  Disaster  Housing 
Program;  83,548.  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  AUbaugh. 
Dirpctor. 
|FR  Doc.  02-10213  Filed  4-24-02;  8:45  ami 

BILLING  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1329-DR] 

New  Mexico;  Amendment  No.  6  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


provisions  for  the  Public  Assistance. 
Individual  and  Family  Grant. 
Temporary  Housing  Assistance,  and 
Hazard  Mitigation  Grant  programs 
under  the  major  disaster  declaration 
were  waived  in  accordance  with  section 
104(k)  of  the  Cerro  Grande  Fire 
Assistance  Act,  Pub,  L,  106-246.  114 
Stat.  589  (2000).  The  waiver  applies  to 
projects  and  programs  undertaken  in 
response  to  the  Cerro  Grande  fire.  The 
Federal  share  of  eligible  costs  will  be 
100  percent  for  the  following  affected 
areas  and  programs: 

Los  Alamos  County  for  Public  Assistance. 
Temporar\  Housing  Assistance,  including 
mobile  home  group  site  construction  and  site 
development  costs  (including  installation  of 
utilities),  and  the  Individual  and  Family 
Grant  Program. 

Rio  Arriba.  Sandoval,  and  Santa  Fe 
Counties  for  the  Individual  and  Family  Grant 
Program. 

For  hazard  mitigation  measures  undertaken 
in  response  to  the  Cerro  Grande  fire, 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83,539.  Crisis 
Counseling;  83,540.  Disaster  Legal  Ser\'ices 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83  542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
.Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
|oe  M.  .Alibaugh. 
Dirfctor 
[FR  Doc.  02-10211  Filed  4-24-02;  8:45  am) 

BILLING  CODE  6719-02-P 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Mexico  FEMA-1329-DR.  dated  May  13, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  July  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Readiness.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  certain  cost  share 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3154-EM] 

New  Mexico;  Amendment  No.  8  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FE^IA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  New  Mexico  (FEMA-3154-EM), 
dated  May  10.  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  lulv  1  .V  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Readiness.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agencv, 
Washington.  DC  20472,  (202)  646-2705 
or  madge  dale@fema.gov 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  certain  cost  share 
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provisions  for  assistance  provided 
under  the  emergency  declaration  were 
waived  in  accordance  with  section 
104{k)  of  the  Cerro  Grande  Fire 
Assistance  Act,  Pub.  L.  106-246,  114 
Stat.  589  (2000).  The  waiver  applies  to 
projects  undertaken  in  response  to  the 
Cerro  Grande  Fire.  The  Federal  share  of 
eligible  costs  incurred  in  direct  response 
to  the  Cerro  Grande  Fire  will  be  100 
percent  for  the  following  affected  areas: 

Los  Alamos,  Rio  Arriba.  Sandoval,  and  Santa 
Fe  Counties. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.M  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
)oe  M.  Allbaugh, 
Director 

[PR  Doc.  02-10215  Filed  4-24-02;  8:45  am] 
BILLING  CODE  671»-03M> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1408-OR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1408-DR),  dated  April  5.  2002. 
and  related  determinations. 
EFFECTIVE  DATE:  April  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
5,  2002,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms  and  flooding 
over  the  periods  of  January  23-28.  2002  and 
March  15-20,  2002,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 


Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121-5206  (Stafford  Act).  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  herebv  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
.Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

This  also  serves  to  resolve  the  Governor's 
appeal  dated  March  12.  2002.  Further,  you 
are  authorized  tu  make  changes  to  this 
declaration  to  the  extent  allowable  under  the 
Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Charles  M.  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bledsoe,  Blount,  Claiborne,  Cocke,  Hancock, 
Hawkins.  Loudon,  and  Sevier  Counties 
for  Individual  Assistance. 

Bledsoe,  Blount,  Cannon,  Claiborne,  Clay, 
Cocke.  Cumberland,  Decatur,  Dekalb, 
Fentress.  Giles.  Grainger,  Hancock, 
Hardin,  Hawkins,  Jackson,  Lauderdale, 
Lawrence,  Lewis.  Lincoln,  Loudon, 
McNairy,  Macon,  Marshall,  Maury, 
Meigs.  Roane,  Scott,  Sevier,  Van  Buren. 
Warren,  and  Wayne  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

]oe  M.  Allbaugh, 

Director. 

(FR  Doc.  02-10214  Filed  4-24-02:  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1406-DR] 

Virginia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Virginia  (FEMA-1406-DR),  dated  April 
2,  2002,  and  related  determinations. 
EFFECTIVE  DATE:  April  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
2,  2002,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia,  resulting  from  severe  storms  and 
flooding  on  March  17-20,  2002,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the 
Commonwealth,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
warranted.  Federal  funds  provided  under 
that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 
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The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agencv  under  Executive  Order  12148.  I 
herebv  appoint  Louis  H.  Botta  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Virginia 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

Dickenson.  Lee.  Russell.  Scott.  Smyth, 
Tazewell.  Washington  and  Wise  Counties 
and  the  independent  city  of  Norton  for 
Individual  Assistance. 

All  counties  and  independent  cities 
within  the  Commonwealth  of  Virginia 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.337. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
loe  M.  Allbaugh. 
Director. 
IFR  Doc.  02-10212  Filed  4-24-02;  8:45  am] 

BILLrNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting  of  the  Federal 
Interagency  Committee  on  Emergency 
Medical  Services 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  FEMA  announces  the 
following  open  meeting: 

Name:  Federal  Interagency  Committee 
on  Emergency  Medical  Services 
(FICEMS). 

Date  of  Meeting:  June  6.  2002. 

pyace.'Building  S,  National 
Emergency  Training  Center  (NETC), 
16825  South  Seton  Avenue  in 
Emmitsburg.  Maryland  21727.  Room 
assignment  will  be  made  available  upon 
ill-processing  at  the  Security  Office. 

Time:  10:30  a.m. 


Proposed  Agenda:  Review  and 
submission  for  approval  of  previous 
FICEMS  Committee  Meeting  Minutes: 
Ambulance  Design  Subcommittee 
report:  Technology  Subcommittee 
report;  Counter-Terrorism 
Subcommittee  report:  and  presentation 
of  member  agency  reports:  reports  of 
other  interested  parties. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  with 
limited  seating  available  on  a  first-come. 
first-ser\'ed  basis.  See  the  Response  and 
Security  Procedures  below. 

Response  Procedures:  Committee 
members  and  members  of  the  general 
public  who  plan  to  attend  the  meeting 
must  contact  Cheryl  Phelan.  on  or 
before  Tuesday,  June  4,  2002.  at 
National  Emergency  Training  Center, 
16825  S.  Seton  Ave.  Emmitsburg, 
Maryland,  21727.  or  by  telephone  at 
(301)  447-1242,  or  via  e-mail  at 
Cher\'l. Phelan@fema.gov.  This  is 
necessary  to  be  able  to  create  and 
provide  a  current  roster  of  visitors  to 
NETC  per  security  directives. 

Securit\-  Procedures:  Increased 
security  cpntrols  and  surxeillance  are  in 
effect  at  the  National  Emergency 
Training  Center.  All  visitors  must  have 
a  valid  pictiure  identification  card  and 
their  vehicles  will  be  subject  to  search 
by  security  personnel.  All  visitors  will 
be  issued  a  visitor  pass  which  must  be 
worn  at  all  times  while  on  campus. 
Please  allow  adequate  time  before  the 
meeting  to  complete  the  security 
process. 

Conference  Call  Capabilities:  If  you 
are  not  able  to  attend  in  person,  a  toll 
free  number  has  been  set  up  for 
teleconferencing.  Members  should  call 
in  around  10:30  a.m.  The  number  is  1- 
800-320-4330.  The  FICEMS  conference 
code  is  "10."  If  you  plan  to  call  in.  you 
should  just  enter  the  number  "10"  — no 
need  to  hit  any  other  buttons,  such  as 
the  star  or  pound  keys. 

FICEMS  Meeting  Minutes:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
thev  have  been  approved  at  the  next 
FICEMS  Committee  Meeting  on 
September  5,  2002.  The  minutes  will 
also  be  posted  on  the  United  States  Fire 
Administration  website  at  http:// 
www.  usfa.fema.gov/ems/ficems.htm 
within  30  davs  after  their  approval  at 
the  September  5,  2002  FICEMS 
Committee  Meeting. 

Dated:  April  15,  2002. 
R.  David  Paulison, 

U.S.  Fire  Administrator.  United  State<;  Fire 
Administration. 

IFR  Doc.  02-10210  Filed  4-24-02;  8:45  ami 
BILUNO  CODE  6718-08-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reser\e  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  9.  2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsv  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1 .  Dresdner  Bank  Lateinamerika 
Aktiengesellschaft.  Hamburg.  Germany. 
Dresdner  Bank  Aktiengesellschaft. 
Frankfurt.  Germany,  and  Allianz 
Aktiengesellschaft.  Munich.  Germany, 
which  is  partially  owned  by  Munchener 
Rueckversicherungs-Gesellschaft 
Aktiengesellschaft.  Munich.  Germany; 
to  acquire  Vestrust  Securities  LLC.  Coral 
Gables,  Florida,  and  thereby  engage  in 
activities  related  to  agency  transactional 
services  for  customer  investments 
pursuant  to  §  225.28(b)(7!  of  Regulation 
Y  and  activities  related  to  the  provision 
of  financial  and  investment  advice 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  15.  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc. 02-10107  Filed  4-24-02.  8:45  am) 
BILUNG  CODE  6210-01 -S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Public  Meeting  of  the  Inter-Trlbal 
Council  on  Hanford  Health  Projects 
(ICHHP)  In  Association  With  the 
Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

Name:  Public  meeting  of  the  Inter- 
tribal Council  on  Hanford  Health 
Projects  (ICHHP)  in  association  with  the 
Citizens  Advisor\'  Committee  on  PHS 
Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

Time  and  Date:  9:00  a.m,^:00  p.m.. 
May  15.  2002. 

P/ace.- WestCoast  Tri-Cities  Hotel. 
1101  North  Columbia  Center  Blvd., 
Kennewick,  WA.  Telephone:  (509)  783- 
0611. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  25 
people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE,  delineates 
the.  responsibilities  and  procedures  for 
ATSDR's  public  health  activities  at  DOE 
sites  required  under  sections  104,  105, 
107,  and  120  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  "Superhind").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  2000,  the 
Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 


Community  Involvement  is  a  critical 
part  of  ATSDR's  and  CDC's  energy- 
related  research  and  activities,  and 
input  from  members  of  the  ICHHP  is 
part  of  these  efforts.  The  ICHHP  will 
work  with  the  HHES  to  provide  input 
on  American  Indian  health  effects  at  the 
Hanford,  Washington  site. 

Purpose:  The  purpose  of  this  meeting 
is  to  address  issues  that  are  unique  to 
tribal  involvement  with  the  HHES.  and 
agency  updates. 

Matters  to  Be  Discussed:  Agenda 
items  will  include  a  dialogue  on  issues 
that  are  unique  to  tribal  involvement 
with  the  HHES.  This  will  include 
presentations  and  discussions  on  each 
tribal  member's  respective 
environmental  health  activities,  and 
agency  updates.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
FOR  MORE  INFORMATION  CONTACT:  Alan 
Crawford.  Executive  Secretary,  or 
Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of 
Health  Assessment  and  Consultation. 
ATSDR,  1600  Clifton  Road,  NE  M/S  E- 
54.  Atlanta,  Georgia  30333,  telephone  1- 
888-42-ATSDR  (28737),  fax  404/498- 
1744. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  18,  2002. 
Alvin  Hall, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention.  • 

[FR  Doc.  02-10129  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry  * 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee 
on  PHS  Activities  and  Research  at  DOE 


Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Times  and  Dates: 
8:30  a.m,-5:30  p.m..  May  16.  2002 
8:30  a.m.-4:00  p.m..  May  17.  2002 

Place:  West  Coast  Tri-Cities  Hotel. 
1101  North  Columbia  Center  Blvd.. 
Kennewick.  WA  99336.  Telephone: 
(509)783-0611. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE,  delineates 
the  responsibilities  and  procedures  for 
ATSDR's  public  health  activities  at  DOE. 
sites  required  under  sections  104. 105, 
107.  and  120  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  "Superhind").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles.  In  addition,  under 
an  MOU  signed  in  December  1990  with 
DOE  and  replaced  by  an  MOU  signed  in 
2000,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator.  ATSDR. 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to  receive 
an  update  from  the  Inter-tribal  Council 
on  Hanford  Health  Projects;  to  review 
and  approve  the  Minutes  of  the  previous 
meeting;  to  receive  updates  from 
ATSDR,  NCEH  and  NIOSH;  to  receive 
reports  from  the  Outreach,  Public 
Health  Assessment,  Public  Health 
Activities,  and  the  Studies  Workgroups; 
and  to  address  other  issues  and  topics, , 
as  necessary. 
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Matters  to  Be  Discussed:  Agenda 
items  include  a  presentation  and 
discussion  on  team  building  and 
consensus  advise,  ethics  training  video 
presentation,  continued  discussion  of 
the  Hanford  Community  Health  Project, 
and  agency  updates.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
FOR  MORE  INFORMATION  CONTACT:  French 
Bell,  Executive  Secretary  HHES.  or 
Marilyn  Palmer,  Committee 
Management  Specialist.  Division  of 
Health  Assessment  and  Consultation. 
ATSDR,  1600  Clifton  Road.  NE  M/S  E- 
54,  Atlanta,  Georgia  30333,  telephone  1- 
888-42-ATSDR  (28737),  fax  404/498- 
1744. 

The  Director,  Management  Analysis 
and  Ser\ices  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry'. 

Dated:  April  18,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Sen-ices  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-10130  Filed  4-24-02;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Committee  on  HIV  and 
STD  Prevention:  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor\^  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  committee 
meeting. 

Name:  CDC  Advisor}'  Committee  on 
HIV  and  STD  Prevention. 

Time  and  Date:  8:30  a.m.-5  p.m..  May 
30,  2002. 

P/ace;  Capital  Hilton.  1001  16th 
Street,  Washington,  DC  20036.  Phone: 
(202) 393-1000. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  will  accommodate  approximately 
100  people. 

Purpose:  This  Committee  is  charged 
with  advising  the  Secretary  and  the 
Director,  CDC,  regarding  objectives, 
strategies,  and  priorities  for  HIV  and 
STD  prevention  efforts  including 
maintaining  surveillance  of  HIV 
infection,  AIDS,  and  STDs,  the 
epidemiologic  and  laboratory  study  of 


HIV/AIDS  and  STDs;  information/ 
education  and  risk  reduction  activities 
designed  to  prevent  the  spread  of  HIV 
and  STDs;  and  other  preventive 
measures  that  become  available. 

Matters  To  Be  Discussed:  Agenda 
items  include  issues  pertaining  to  (1) 
STD/HIV  program  integration 
collaboration  between  CDC/HRSA.  (2) 
Global  AIDS  Program,  and  (3)  DHHS 
HIV/ AIDS  Review.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
FOR  MORE  INFORMATION  CONTACT: 
Paulette  Ford-Knights.  Public  Health 
Analyst.  National  Center  for  HI\'.  STD. 
and  tB  Prevention.  1600  Clifton  Road. 
NE.  Mailstop  E-07,  Atlanta.  Georgia 
30333.  Telephone  404/639-8008.  fax 
404/639-3125,  e-mail  pbf7@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry-. 

Dated:  April  18.  2002. 
Alvin  Hall, 

Acting  Director.  Management  Analysis  and 
Sen'ices  Office.  Centers  for  Disease  Control 
and  Prevention. 

!FR  Doc.  02-10131  Filed  4-24-02;  8:45  am] 
BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  HCFA-10029] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (formerly  known  as  the  Health 
Care  Financing  Administration  (HCF.\)]. 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary'  of  proposed  collections  for 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 


burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Tvpe  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Medicare 
Program  Integrity  Customer  Ser\-ice 
Project;  Form  \o    CMS-10029  (OMB# 
0938-0837);  Use:  Medicare's  Integrity 
Program  seeks  to  improve  customer 
ser\'ice  provided  to  beneficiaries  and 
providers.  The  study's  purpose  is  to 
identify  baseline  satisfaction  with 
Program  Integrity  efforts,  to  prioritize 
improvement  areas,  and  to  identift.' 
potential  ser\'ice  deliver*'  changes  that 
can  be  implemented  by  CMS  or  its 
contractois.  Respondents  include 
beneficiaries  whose  billing  questions 
were  transferred  to  Fraud,  and  providers 
who  have  been  through  enrollment, 
medical  review,  or  cost  report  audit; 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households,  Business  or 
other  for-profit,  .\ot-for-profit 
institutions;  Sumber  of  Respondents: 
5.250;  Total  Annual  Responses:  5.250; 
Total  Annual  Hours:  782 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http:/.'wv^i\-. hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperworlmhcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326,  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services, 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards.  Attention: 
lulie  Brown,  CMS  10029.  Room  N2-14- 
26.  7500  Security  Boulevard.  Baltimore, 
Mary-land  21244-1850, 

Dated:  April  16.  2002. 
lohn  P.  Burke  m. 

Reports  Clearance  Officer.  Security  and 
Standards  Group,  Division  ofHCFA 
Enterprise  Standards. 

;FR  Doc.  02-10188  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-381] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Identification  of 
Extension  Units  of  Outpatient  Physical 
Therapy  (OPT)  and  Outpatient  Speech 
Pathology  (OSP)  Providers  and 
Supporting  Regulations  in  42  CFR 
485.701-485.729;  Form  ^Vo.;  CMS-381 
(OMB#  0938-0273);  Use:  When  an  OPT/ 
OSP  provider  furnishes  services  to 
locations  other  than  their  already 
certified  premises  (extension  locations), 
those  premises  are  considered  to  be  part 
of  the  OPT/OSP  provider  and  are 
subject  to  the  same  Medicare  regulations 
as  the  primary  location.  This  form  is 
used  by  the  State  survey  agencies  and 
by  the  CMS  regional  offices  to  identify 
and  monitor  extension  locations  to 
ensure  their  compliance  with  Federal 
requirements;  Frequency:  Annually: 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents: 
2,833;Totai  Annual  Responses:  2.833; 
Total  Annual  Hours:  708, 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 


address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services, 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards.  Attention: 
Julie  Brown,  CMS-381,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  April  16.  2002. 
|ohn  P.  KuTke  III. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

|FR  Doc.  02-10189  Filed  4-24-02;  8:45  am) 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-484] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 


Information  Collection:  Attending 
Physician's  Certification  of  Medical 
Necessity  for  Home  Oxygen  Therapy 
and  Supporting  Regulations  42  CFR 
410.38  and  42  CFR  424.5;  Form  No.: 
0938-0534  (CMS-484);  Use:  This  form 
is  used  to  determine  if  oxygen  is 
reasonable  and  necessary  pursuant  to 
Medicare  Statute;  Medicare  claims  for 
home  oxygen  therapy  must  be 
supported  by  the  treating  physician's 
statement  and  other  information 
including  estimate  length  of  need  (#  of 
months),  diagnosis  codes  (ICD-9)  etc.; 
Frequency.  As  needed;  Affected  Public: 
Business  of  other  for-profit;  Number  of 
Respondents:  185.000;  Total  Annual 
Responses;  500,000;  Total  Annual 
Hours:  50,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://vrww.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown,  CMS  484.  Room  N2-14-26, 
7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  April  16.  2002. 
John  P.  Burke  III. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

(FR  Doc.  02-10190  Filed  4-24-02;  8:45  am] 
BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10062] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knovra  as  the 
Health  Care  Financing  Administration 
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(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summarv'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  Collection  of 
Diagnostic  Data  from  Medicare+Choice 
Organizations  for  Risk  Adjusted 
Payments  and  Supporting  Regulations 
Part  422  Subparts  F  and  G;  Form  No.: 
CMS-10062  (OMB#  0938-New):  Use: 
CMS  requires  hospital  inpatient 
diagnostic  data  as  well  as  diagnostic 
data  from  ambulator>'  settings  (hospital 
outpatient  and  physician)  from 
Medicare+Choice  organizations  to 
develop  and  implement  risk  adjustment 
methodology  as  required  by  the 
Balanced  Budget  Act  of  1997  and  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000.;  Frequency:  Quarterly; 
Affected  Public:;  Business  or  other  for- 
profit,  Not-for-profit  institutions; 
Number  of  Respondents:  156;  Total 
Annual  Responses:  6,605,691;  Total 
Annual  Hours:  18,877. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto,  Room,  N2-14-26, 
7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 


Dated:  April  16.  2002. 
John  P.  Burke  III, 

Reports  Clearance  Officer,  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

|FR  Doc,  02-10193  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-243] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Ser\'ices,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
ijurden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Agreement  Application,  Health  Care 
Prepayment  Plan  and  Supporting 
Regulations  in  42  CFR.  417.800-.840: 
Form  No.:  CMS-R-243  (OMB#  0938- 
0768  );  Use:  An  organization  must  meet 
certain  regulator}'  requirements  to  be  a 
Health  Care  Prepayment  Plan  that  is 
eligible  for  a  Medicare  Section  1833 
agreement.  The  application  is  the 
collection  form  to  obtain  the 
information  from  an  organization  that 
enables  CMS  staff  to  determine 
compliance  with  the  regulations; 
Frequency:  one  time  submission: 
Affected  Public:;  Business  or  other  for- 
profit,  Not-for-profit  institutions.  State, 
local  and  Tribal  Government.;  Number 


of  Respondents:  lO.Total  Annual 
Responses:  10;  Total  Annual  Hours: 
750. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://wH'w. hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  PaperworlcShcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Papenvork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards,  Attention: 
Melissa  Musotto.  Room  N2-14-26,  7500 
Securitv  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated;  April  16.  2002. 
John  P.  Burke  IH, 

Reports  Clearance  Officer,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-10196  Filed  4-24-02:  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-266] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Center  for  Medicare  and 
Medicaid  Services.  HHS, 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Center  for  Medicare  and  Medicaid 
Ser\ices  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Ser\'ices.  is  publishing  the 
following  summar\-  of  proposed 
collections  for  .public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
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automated  collection  techniques  or 
other  forms  of  information  technology'  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid 
Disproportionate  Share  Hospital 
Payments — Institutions  for  Mental 
Disease;  Form  No.:  HCFA-R-0266 
(OMB#  0938-0746);  Use:  This  PRA 
package  announces  the  Federal  share  of 
disproportionate  share  hospital  (DSH) 
allotments  for  Federal  fiscal  years 
(FFYs)  1998  through  2002.  It  also 
describes  the  methodology  for 
calculating  the  Federal  share  DSH 
allotments  for  FFY  2003  and  thereafter, 
and  announces  the  FFY  1998  and  FFY 
1999  limitations  on  aggregate  DSH 
payments  States  may  make  to 
institutions  for  mental  disease  (IMD) 
and  other  mental  health  facilities: 
Frequency:  Annually;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  5A:  Total 
Annual  Responses:  54;  Total  Annual 
Hours:  2.160. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  0MB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  April  16.  2002. 
lohn  P.  Burke  III. 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Services.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

|FR  Doc.  02-10191  Filed  4-24-02;  8:45  am) 

BILLING  CODE  412O-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CM&-10050] 

Agency  information  Coiiection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Survey  of  Newly 
Eligible  Medicare  Beneficiaries;  Form 
No.:  CMS-10050  (OMB#  0938-NEW); 
Use:  It  is  not  enough  to  merely  mail 
information  about  the  Medicare  program 
to  each  beneficiary.  We  need  to  know 
not  only  that  the  beneficiaries  got  the 
information,  but  that  they  understood 
the  information  and  are  able  to  use  it  in 
making  choices  about  their  Medicare 
participation.  To  this  end,  CMS  must 
have  measure(s)  over  time  of  what 
beneficiaries  know  and  understand 
about  the  Medicare  program  now  to  be 
able  to  quantify  and  attribute  any 
changes  to  their  understanding  or 
behavior  to  information/education 
initiatives.  Measuring  beneficiary 
information  needs  and  knowledge  over 
time  will  help  us  evaluate  the  impact  of 
information/education  and  other 
initiatives  as  well  as  to  understand  how 
the  population  is  changing  apart  from 
such  initiatives;  Frequency:  Monthly; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
3,600;  Total  Annual  Responses:  3,600; 
Total  Annual  Hours:  1,080. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Papen\'ork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  April  16,  2002. 
John  P.  Burke  III, 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Sen'ices,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

IFR  Doc.  02-10192  Filed  4-24-02;  8:45  am] 


BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  HCFA-1450] 

Agency  information  Coiiection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 
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Type  of  Information  Collection 
Request:  Extension  of  a  Currently 
Approved  Collection:  Title  of 
Information  Collection:  Medicare 
Uniform  Institutional  Provider  Bill  and 
Supporting  Regulations;  Form  No.: 
HCFA-1450  (OMB#  0938-0279);  Use: 
This  standardized  form  is  used  in  the 
Medicare/Medicaid  program  to  apply 
for  reimbursement  of  covered  services 
by  all  providers  that  accept  Medicare/ 
Medicaid  assigned  claims;  Frequency: 
On  occasion;  Affected  Public:  Not-for- 
profit  institutions,  business  or  other  for- 
profit;  Number  of  Respondents:  46,708; 
Total  Annual  Responses:  158.603.290; 
Total  Annual  Hours:  1,666,208. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://wv^'w.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number. 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  davs  of  this  notice  directly  to 
the  0MB  desk  officer:  0MB  Human" 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503. 

Dated:  .■\pril  16.  2002. 
John  P.  Burke  III, 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Senices.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

|FR  Doc.  02-10194  Filed  4-24-02;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-1500] 

Agency  information  Coliection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2KA)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 


Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  fallowing  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  Currently 
Approved  Collection;  Title  of 
Infonnation  Collection:  Medicare/ 
Medicaid  Health  Insurance  Common 
Claim  Form.  Instructions,  and 
Supporting  Regulations  in  42  CFR 
414.40.  424.32.  424.44;  Form  No.:  CMS- 
1500  (OMB#  0938-0008);  L'se:This 
form  is  a  standardized  claim  form  for 
use  in  the  Medicare/Medicaid  programs 
to  apply  for  reimbursement  for  covered 
ser\'ices.  Many  private  insurers  also  use 
this  form:  Frequency:  On  occasion: 
Affected  Public:  State,  Local,  or  Tribal 
Government,  Not-for-profit  institutions, 
business  or  other  for-profit:  Number  of 
Respondents:  1.216,702;  Total  Annual 
Responses:  740,215,135:  Total  Annual 
Hours;  42.941.276. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://w^^^v. hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Evdt,  New  Executive 
Office  Building.  Room  10235, 
Washington.  DC  20503. 

Dated:  .^pril  16.2002. 
|ohn  P.  Burke  III, 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Senires.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

[PR  Doc  02-10193  Filed  4-24-02:  8:45  am) 

BILUNG  CODE  412(M>3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-10] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Papenvork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  mvited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology-  to 
mmimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  Currently 
Approved  Collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Contained  in 
BDP-718:  Advanced  Directives 
(Medicare  and  Medicaid)  and 
Supportmg  Regulations  in  42  CFR 
417.436.  417.801.  422.128.  430.12, 
431.20.  431.107.  434  28.  483.10.  484.10. 
489.102:  Form  No.:  CMSR-R-10  (OMB# 
0938-0610);  Use:  Certain  Medicare  and 
Medicaid  organizations  are  responsible 
for  collecting  and  documenting  in  a 
prominent  place  in  medical  records 
whether  an  individual  has  executed  an 
advanced  directive.  This  document 
indicates  the  individual's  preference  if 
he/she  is  incapacitated;  Frequency:  On 
occasion:  Affected  Public:  Business  or 
other  for-profit  State.  Local,  or  Tribal 
Government,  Not-for-profit  institutions. 
Federal  Government;  Number  of 
Respondents:  34.365;  Total  Annual 
Responses:  34.365;  Total  Annual  Hours: 
960.500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
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address  at  http://www.hcfa.gov/regs/ 
prclact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washington.  DC  20503. 

Dated;  April  16.  2002. 
lohn  P.  Burke  in. 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Services.  Security  and 

Standards  Croup.  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-10197  Filed  4-24-02:  8:45  ami 

BILUNG  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-n-295] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comntent  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(cK2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
CAHPS  Diseiuollment  Surveys;  Form 


NO..CMS-R-295  (OMB#  0938-0779); 
Use:  CMS  is  required  by  the  Balanced 
Budget  Act  of  1997  to  provide 
disenroUment  information  on 
Medicare+Choice  health  plans  to 
Medicare  beneficiaries  for  the  purpose 
of  informed  choice.  To  faithfully 
execute  this  requirement,  CMS  needs  to 
survey  Medicare  beneficiaries  who  have 
disenrolled  from  their  plans  during  the 
past  year  to  obtain  their  ratings  of  their 
former  plans  (assessment  survey)  and 
the  reasons  why  they  left  (reasons 
survey).  The  survey  results  will  be 
reported  to  all  beneficiaries  in  print  and 
on  the  Internet;  Frequency:  Quarterly 
and  Annually;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  112,800;  Total  Annual 
Responses:  90.240;  Total  Annual  Hours: 
42.112. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  April  16.  2002. 
lohn  P.  Burke  III, 

CMS  Reports  Clearance  Officer.  CMS,  Office 

of  Information  Services.  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-10198  Filed  4-24-02:  8:45  am] 

BILUNG  CODE  4120-<»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-71] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 


(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  Currently 
Approved  Collection;  Title  of 
Information  Collection:  Information 
Collection  Requiremens  in  HSI-108F 
Assumption  of  Responsibilities  and 
Supporting  Regulations  in  42  CFR 
412.44.  412.46,  431.630,  456.654. 
476.73.  476.74.  476.78;  Form  No.:  CMS- 
R-71  (OMB#  0938-0445);  t/se.This  rule 
establishes  the  review  functions  to  be 
performed  by  the  PRO.  It  outlines 
relationships  among  PROs.  providers, 
practitioners,  beneficiaries, 
intermediaries,  and  carriers;  Frequency: 
As  Needed;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  6,036;  Total  Annual 
Responses:  6,036;  Total  Annual  Hours: 
45.465. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hCfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer: 

OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503. 

Dated:  April  16,  2002. 
John  P.  Burke  m, 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Ser\ices,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-10199  Filed  4-24-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF-PA- 
CCB-2002-01] 

Early  Learning  Opportunities  Act 
Discretionary  Grants 

AGENCY:  Administration  on  Children. 
Youth  and  Families.  ACF.  DHHS. 
ACTION:  Announcement  of  the 
availability  of  competitive  grants  to 
local  councils. 

SUMMARY:  The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  Fiscal  Year  2002 
Discretionary  Funds,  authorized  by 
Congress  under  the  FY  2002 
Consolidated  Appropriations  Act.  for 
Early  Learning  Opportunities  Act 
competitive  discretionary  grants  to  local 
councils. 

DATES:  The  closing  date  for  submission 
of  applications  is  June  24,  2002.  Mailed 
applications  postmarked  after  the 
closing  date  will  be  classified  as  late, 
and  therefore  will  not  be  eligible  for 
competition. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review. 
Applications  must  be  sent  to: 
Administration  on  Children,  Youth  and 
Families.  Child  Care  Bureau,  Program 
Announcement  No.  ACYF-PA-CCB- 
2002-01,  Child  Care  Bureau  Conference 
Management  Center,  c/o  MasiMax 
Resources.  Inc..  1300  Piccard  Drive. 
Suite  203.  Rockville,  MD  20850, 
Telephone:  1-240-632-5632. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  a  timely  mailing, 
a  postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service 
company,  and  must  reflect  the  date  the 
package  was  received  by  the  commercial 
mail  service  company  from  the 
applicant.  Private  metered  postmarks 
will  not  be  acceptable  as  proof  of  timely 
mailing. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
aimounced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 


the  hours  of  9:00  a.m.  and  4:30  p.m.. 
EDT.  Monday  through  Friday  (e.xcluding 
Federal  holidays)  at  the  above  address. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media, 
regardless  of  date  or  time  of  submission 
and  receipt.  Therefore,  applications 
transmitted  to  ACF  electronically  will 
not  be  accepted. 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  stated  above  are 
considered  late  applications.  ACF  will 
notify  each  late  applicant  that  its 
application  w-ill  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods  and  hurricanes,  when  there  is 
widespread  disruption  of  mail  service, 
or  for  other  disruptions  of  serv'ices.  such 
as  a  prolonged  blackout,  that  affect  the 
public  at  large.  A  determination  to 
extend  or  waive  deadline  requirements 
rests  with  the  Chief  Grants  Management 
Officer. 

Notice  of  Intent  To  Submit  an 
Application:  If  you  intend  to  submit  an 
application,  you  are  strongly 
encouraged  to  notif\'  the  Child  Care 
Bureau  by  fax  at  202-690-5600  at  least 
four  weeks  prior  to  the  submission 
deadline  date.  Your  fax  should  include 
the  following  information:  the  number 
and  title  of  this  announcement;  your 
organization's  name  and  address;  and 
your  contact  person's  name,  phone 
number,  fax  number,  and  e-mail 
address.  The  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  to  evaluate 
applications,  and  to  update  the  mailing 
list  for  future  program  announcements. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  Program  Announcement 
and  the  necessary  application  forms  can 
be  obtained  by  contacting  1-800-351- 
2293.  Copies  of  this  Program 
Announcement  can  also  be  downloaded 
from  the  Child  Care  Bureau's  Web  site 
athttp  ://wH'w.adf  dhhs  .gov /programs/ 
ccb  and  all  necessary  application  forms 
can  be  downloaded  at  bttp:// 
www.acf.dhhs.gov/programs/ofs/forms/ 
htm#apps.  Call  1-800-351-2293  if  you 
have  questions  about  the  application 
process.  The  Federal  Project  Officer  for 
the  Early  Learning  Opportunities  Act 
program  is  Carol  de  Barba.  who  can  be 
reached  at  202-690-6243  or  by  e-mail  at 
cdeharba@acf.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  the  ACF  Uniform 
Discretionary  Grant  Application  for  this 


program  as  well  as  preparation 
instructions  are  contained  in  the 
program  announcement.  This 
SUPPLEMENTARY  INFORMATION  section 
contains  all  the  instructions  needed  to 
apply  for  a  grant  under  this 
announcement. 

The  SUPPLEMENTARY  INFORMATION 
section  consists  of  si.x  parts  and  one 
appendix.  Part  I  includes  background 
information  on  the  Child  Care  Bureau, 
general  information  about  the  Early 
Learning  Opportunities  .^ct  program,  a 
description  of  the  goals  and  priorities 
related  to  this  announcement,  and 
relevant  definitions.  Part  II  contains  key 
program  information  such  as  project 
duration,  funding  requirements,  and 
eligibility.  Part  III  contains  the 
requirements  and  instructions  for 
preparing  the  Uniform  Project 
Description,  Part  IV'  contains  the 
evaluation  criteria  upon  which 
applications  will  be  reviewed  and 
evaluated.  Part  \  describes  the 
application  and  selection  process.  Part 
\T  provides  the  required  contents  of  the 
application  as  well  as  instructions  for 
submission.  Appendix  A  is  a  list  of  the 
current  ELOA  grantees  (FY  01)  and  the 
geographic  areas  thev  ser\e 

The  contents  of  the  SUPPLEMENTARY 
INFORMATION  section  are  outlined  below: 

Table  of  Contents 

Part  I.  General  Information 
.^.  The  Child  Care  Bureau 
B  The  Early  Learning  Opportunities  Act 
C.  Early  Learning  Opportunities  Act 

Grants — Goals  and  Priorities 
D  Definitions 
Part  II.  Key  Program  Information  and 
Requirements 
.\.  Purposes 

B.  Citations 

C,  Number  of  .Awards 

D  Project  Duration  and  Budget  Period 

E.  Funding  Levels  and  Reservations 

F.  Allowable  Early  Learning  Activities 

G.  Non-Federal  Share  of  Project  Costs 
H.  Other  Financial  Requirements 

I.  Eligibility 
I.  Protections 
Part  III.  General  Instructions  for  Preparing  the 
Uniform  Project  Description 

A.  Project  Summary/ Abstract/Geographic 
Location 

B  Objectives  and  Need  for  Assistance 

C.  Results  or  Benefits  Expected 

D  Approach/Evaluation 

E.  .additional  Information 

F  Budget  and  Budget  lustification 
Part  IV.  Evaluation  Criteria 

Criterion  1  Objectives  and  Need  for 
Assistance 

Criterion  2.  Results  and  Benefits  Expected 

Criterion  3.  Approach/Evaluation 

Criterion  4.  Additional  Information 

Criterion  3,  Budget  and  Budget 
lustification 
Part  V.  Application  and  Selection  Process 

A  .Assistance  to  Prospective  Grantees 

B,  Application  Requirements 
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C.  Paperwork  Reduction  Act  of  1995 

D.  Notification  under  Executive  Order 
12372 

E.  Availability  of  Forms  and  Other 
Materials 

F.  Application  Consideration  and  Selection 
Part  VI. 

Part  VI.  Submission  Instructions 

A.  Contents  of  Application 

B.  Submission  of  Applic:ation 
Appendix  A.  List  of  Current  ELOA 

Grantees  (FY  01)  and  Geographic  Service 
Areas 

Part  I.  General  Information 

A.  The  Child  Care  Bureau 

The  Child  Care  Bureau  was 
established  in  1994  to  provide 
leadership  to  efforts  to  enhance  the 
quality,  affordability.  and  supply  of 
child  care.  The  Child  Care  Bureau 
administers  the  Child  Care  and 
Development  Fund  (CCDF).  a  S4.8 
billion  child  care  program  that  includes 
funding  for  child  care  subsidies  and 
activities  to  improve  the  quality  and 
availability  of  child  care.  CCDF  was 
created  after  amendments  to  ACF  child 
care  programs  by  Title  VI  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
consolidated  four  Federal  child  care 
funding  streams  including  the  Child 
Care  and  Development  Block  Grant, 
AFDC/JOBS  Child  Care.  Transitional 
Child  Care,  and  At-Risk  Child  Care. 
With  related  State  and  Federal  funding, 
CCDF  provides  close  to  Sll  billion  a 
year  to  States,  Territories,  and  Tribes  to 
help  low-income  working  families 
access  child  care  services. 

The  Bureau  works  closely  with  ACF 
Regional  Offices.  States.  Territories,  and 
Tribes  to  assist  with,  oversee,  and 
document  implementation  of  new 
policies  and  programs  in  support  of 
State,  local,  and  private  sector 
administration  of  child  care  services 
and  systems.  In  addition,  the  Bureau 
collaborates  extensively  with  other 
offices  throughout  the  Federal 
government  to  promote  integrated, 
family-focused  services,  and 
coordinated  child  care  delivery  systems. 
In  all  of  these  activities,  the  Bureau 
seeks  to  enhance  the  quality, 
availability,  and  affordability  of  child 
care  services,  support  children's  healthy 
growth  and  development  in  safe  child 
care  environments,  enhance  parental 
choice  and  involvement  in  their 
children's  care,  and  facilitate  the  linkage 
of  child  care  with  other  community 
services. 

B.  The  Early  Learning  Opportunities  Act 

The  Early  Learning  Opportunities  Act 
(ELOA)  was  passed  by  Congress  to 
award  grants  to  States  to  enable  them  to 
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increase,  support,  expand  and  better 
coordinate  early  learning  opportunities 
for  children  and  their  families  through 
local  community  organizations.  The 
purposes  of  the  Act  are  to:  (1)  Increase 
the  availability  of  voluntary  programs, 
services,  and  activities  that  support 
early  childhood  development,  increase 
parent  effectiveness,  and  promote  the 
learning  readiness  of  young  children  so 
that  young  children  enter  school  ready 
to  learn:  (2)  support  parents,  child  care 
providers,  and  caregivers  who  want  to 
incorporate  early  learning  activities  into 
the  daily  lives  of  young  children;  (3) 
remove  barriers  to  the  provision  of  an 
accessible  system  of  early  childhood 
learning  programs  in  communities 
throughout  the  United  States;  (4) 
increase  the  availability  and 
affordability  of  professional 
development  activities  and 
compensation  for  caregivers  and  child 
care  providers;  and  (5)  facilitate  the 
development  of  community-based 
systems  of  collaborative  service  delivery 
models  characterized  by  resource 
sharing,  linkages  between  appropriate 
supports,  and  local  planning  for 
services. 

The  Act  provides  that  if  the  amount 
appropriated  for  this  program  in  any 
fiscal  year  is  less  than  S150  million,  the 
Department  of  Health  and  Human 
Ser\'ices  (DHHS)  shall  award  grants  on 
a  competitive  basis  directly  to  Local 
Councils.  DHHS  is  administering  the 
program  under  this  special  provision  in 
FY  2002. 

C.  Early  Learning  Opportunities  Act 
Grants — Goals  and  Priorities 

In  FY  2002,  grants  will  be  awarded, 
on  a  competitive  basis,  directly  to  those 
Local  Councils  that  can  best  assess  their 
community  needs  and  create  a  plan  to 
facilitate  the  development  of 
community-based  systems  and 
collaborative  service  delivery  models. 

ELOA  grants  will  be  available  to  Local 
Councils  that  have  been  so  designated 
by  a  local  government  entity,  Indian 
Tribe.  Regional  Corporation,  or  Native 
Hawaiian  entity.  Local  Councils  will  be 
required  to  submit  the  results  of  a 
current  needs  and  resources  assessment, 
documenting  the  needs  of  the  young 
children  and  families  in  their  locality, 
as  well  as  a  local  plan  that  addresses  the 
most  significant  needs.  To  receive  an 
ELOA  grant,  the  plan  must  include 
activities  for  'Enhancing  Early 
Childhood  Literacy.  "  AND  two  or  more 
of  the  other  allowable  ELOA  activities 
specified  in  Part  II.  F. 

In  developing  local  plans  and 
applications  under  this  announcement. 
ACF  encourages  Local  Councils  to 
incorporate  strategies  to  promote  the 


involvement  of  faith-based  providers, 
father  involvement,  healthy  marriage, 
ELOA  services  in  rural  communities, 
and  support  to  families  transitioning-off 
welfare.  The  implementation  plan  must 
describe  the  outcome  measures  for  each 
proposed  activity. 

D.  Definitions 

Administrative  Costs— eans  costs 
related  to  the  overall  management  of  the 
program,  which  do  not  directly  relate  to 
the  provision  of  program  services.  These 
costs  can  be  in  both  the  personnel  and 
non-persoimel  budget  categories  and 
include,  but  are  not  limited  to:  salaries 
of  managerial  and  administrative  staff. 
indirect  costs,  and  other  costs  associated 
with  administrative  functions  such  as 
accounting,  payroll  services,  or 
auditing.  Note:  Not  more  than  three 
percent  of  the  total  Federal  share 
received  by  the  Local  Council  through 
this  announcement  shall  be  used  to  pay 
for  the  "administrative  costs"  of  the 
Local  Council,  including  administrative 
costs  of  any  sub-grantees  and  third 
parties  in  carrying  out  activities  funded 
under  the  grant. 

Budget  Period— for  the  purposes  of 
this  announcement,  budget  period 
means  the  period  of  time  for  which 
ELOA  funds  are  made  available  to  a 
particular  grantee  (i.e.,  beginning  on 
September  30,  2002  and  ending  on 
February  28,  2004). 

Caregiver— means  an  individual, 
including  a  relative,  neighbor,  or  family 
friend,  who  regularly  or  frequently 
provides  care,  with  or  without 
compensation,  for  a  child  for  whom  the 
individual  is  not  the  parent. 

Child  Care  Provider— means  a 
provider  of  non-residential  child  care 
services  (including  center-based,  family- 
based,  and  in-home  child  care  services) 
for  compensation  who  or  that  is  legally 
operating  under  State  law,  and  in 
compliance  with  applicable  State  and 
local  requirements  for  the  provision  of 
child  care  services. 

Eariy  Learning — when  used  with 
respect  to  a  program  or  activity,  means 
learning  designed  to  facilitate  the 
development  of  cognitive,  language, 
motor,  and  social-emotional  skills  for, 
and  to  promote  learning  readiness  in, 
young  children  [see  definition  of  young 
child). 

Eariy  Learning  Program — means  a 
program  of  services  or  activities  that 
helps  parents,  caregivers,  and  child  care 
providers  to  incorporate  early  learning 
into  the  daily  lives  of  young  children;  or 
a  program  that  directly  provides  early 
learning  to  young  children. 

Indian  Tribe — has  the  meaning  given 
the  term  in  section  4  of  the  Indian  Self- 
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Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b). 

Local  Council — means  a  Local 
Council  established  or  designated  by  a 
local  government,  Indian  Tribe. 
Regional  Corporation,  or  Native 
Hawaiian  entity  to  serve  as  applicant 
under  this  euinouncement  serving  one  or 
more  localities. 

Local  Government — means  a  county, 
municipality,  city,  town,  township, 
borough,  parish,  select  board,  council  of 
local  governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  State  law),  intra-state  district,  a 
general  purpose  unit  of  local 
government,  and  any  other  interstate  or 
regional  unit  of  local  government. 
"Local  Government"  does  not  mean  any 
of  the  50  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
local  governments. 

Locality — means  a  city,  county, 
borough,  township,  or  area  served  by 
another  general  purpose  unit  of  local 
government,  an  Indian  Tribe,  a  Regional 
Corporation,  or  a  Native  Hawaiian 
entity. 

Native  Hawaiian  Entity — means  a 
private  non-profit  organization  that 
serves  the  interests  of  Native  Hawaiians, 
and  is  recognized  by  the  Governor  of 
Hawaii  for  the  purpose  of  plaiming, 
conducting,  or  administering  programs 
(or  parts  of  programs)  for  the  benefit  of 
Native  Hawaiians. 

Non-Federal  Share — means  that 
portion  of  project  costs  not  borne  by  the 
Federal  government.  Under  ELOA,  the 
minimum  required  Non-Federal  Share  is 
15  percent  of  the  total  Federal  cost  of 
the  approved  project. 

Parent — means  a  biological  parent,  an 
adoptive  parent,  a  stepparent,  a  foster 
parent,  or  a  legal  guardian  of,  or  a 
person  standing  in  loco  parentis  to  a 
child. 

Program  Income — means  gross 
income  earned  by  the  grantee  or 
subgrantee  that  is  directly  generated  by 
a  grant  supported  activity,  or  earned 
only  as  a  result  of  the  award.  45  CFR 
parts  74  and  92  include  similar  types  of 
earned  revenue,  which  qualify  as 
program  income.  These  include  but  are 
not  limited  to  income  from  fees  for 
services  performed  and  the  use  of  rental 
property. 

Project  Period — for  the  purposes  of 
this  announcement,  project  period 
means  a  starting  date  of  September  30. 
2002  and  an  ending  date  of  Februar>'  28, 
2004. 

Real  Property — means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

Regional  Corporation — means  a 
Native  Alaska  Regional  Corporation;  an 


entity  listed  in  section  419(4)(B)  of  the 
Social  Securitv  Act  (42  U.S.C. 
619(4)(B)). 

Training — means  instruction  in  early 
learning  that — (a)  Is  required  for 
certification  under  State  and  local  laws. 
regulations,  and  policies;  (b)  Is  required 
to  receive  a  nationally  or  State 
recognized  credential  or  its  equivalent; 
(c)  is  received  in  a  postsecondary 
education  program  focused  on  early 
learning  or  early  childhood 
development  in  which  the  individual  is 
enrolled;  or  (d)  is  provided,  certified,  or 
sponsored  by  an  organization  that  is 
recognized  for  its  expertise  in  promoting 
early  learning  or  early  childhood 
development. 

Young  Child — for  purposes  of  this 
program,  means  any  child  from  birth  to 
the  age  of  mandator)'  school  attendance 
in  the  State  where  the  child  resides. 

Part  II.  Key  Program  Information  and 
Requirements 

A.  Purposes 

The  purposes  of  the  Early  Learning 
Opportunities  Act  (ELOA)  are — 

•  To  increase  the  availability  of 
voluntary'  programs,  services,  and 
activities  that  support  early  childhood 
development,  increase  parent 
effectiveness,  and  promote  the  learning 
readiness  of  young  children  so  that 
young  children  enter  school  ready  to 
learn; 

•  To  support  parents,  child  care 
providers,  and  caregivers  who  want  to 
incorporate  early  learning  activities  into 
the  daily  lives  of  young  children; 

•  To  remove  barriers  to  the  provision 
of  an  accessible  system  of  early 
childhood  learning  programs  in 
communities  throughout  the  United 
States; 

•  To  increase  the  availability  and 
affordability  of  professional 
development  activities  and 
compensation  for  caregivers  and  child 
care  providers;  and 

•  To  facilitate  the  development  of 
community-based  systems  of 
collaborative  service  delivery'  models 
characterized  by  resource  sharing, 
linkages  between  appropriate  supports, 
and  local  planning  for  services. 

B.  Citations 

1 .  Sponsorship.  Grants  being  awarded 
under  this  announcement  are  sponsored 
by  the  Child  Care  Bureau  (the  Bureau) 
of  the  Administration  on  Children, 
Youth  and  Families  (ACYF)  in  the 
Administration  for  Children  and 
Families  (ACF),  U.S.  Department  of 
Health  and  Human  Services  (DHHS). 
The  Bureau  will  manage  the  grants. 

2.  Funding  Authority.  Funding  is 
provided  by  ACF  under  the 


Consolidated  Appropriations  Act.  2002 
(Pub.  L.  107-116)  and  Pub.  L.  106-554. 
the  Early  Learning  Opportunities  Act. 

3,  Catalog  of  Federal  Domestic 
Assistance.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  93.577. 

C  Number  of  Awards 

The  Bureau  estimates  that  between  25 
and  35  grants  will  be  awarded  in  FY 
2002.  subject  to  the  availability  of  funds 
and  the  results  of  the  review  process. 

D.  Project  Duration  and  Budget  Period 

The  project  period  for  all  ELOA  grants 
will  be  17  months  and  will  begin  on 
September  30.  2002  and  end  on 
February  28,  2004, 

E  Funding  Levels  and  Resen'ations 

Individual  awards  will  be  between 
S250.000  and  Si. 000.000  depending  on 
the  size  of  the  population  to  be  ser\'ed 
as  well  as  geographic  area  to  be  served 
and  the  reasonableness  of  the  budget  in 
relationship  to  the  ser\'ices  to  be 
provided.  While  this  will  vary 
depending  on  the  scope  of  the 
applications  submitted,  awards  are 
expected  to  average  S700.000 

The  Act  (section  809)  provides  that 
the  Secretar\'  shall  reserve  a  portion  of 
each  year's  total  ELOA  appropriation  for 
Indian  Tribes,  Regional  Corporations, 
and  Native  Hawaiian  entities.  ACF 
anticipates  competitively  awarding 
funds  to  at  least  one  Local  Council 
designated  by  an  Indian  Tribe  and  one 
Local  Council  designated  by  an  Alaska 
Native  Regional  Corporation  or  Native 
Hawaiian  entity,  subject  to  receipt  of 
applications  meeting  the  requirements 
of  the  Act  as  reflected  in  this 
announcement.  ACF  intends  to  award 
no  less  than  one  percent  of  the  FY  2002 
ELOA  appropriation  in  grants  to  Indian 
Tribes,  Alaska  Natives,  and  Native 
Hawaiians. 

F.  Allowable  Early  Learning  Activities 

In  general.  Local  Councils  may  use 
ELOA  funds  to  pay  for  developing, 
operating,  or  enhancing  voluntary  early 
learning  programs  that  are  likely  to 
produce  sustained  gains  in  early 
learning  The  President  has  identified 
the  enhancement  of  early  childhood 
literacy  as  a  priority  for  this 
administration.  Therefore,  for  FY  2002 
grants,  the  Child  Care  Bureau  will  only 
consider  for  funding  those  Local 
Councils  that  include  in  their 
applications  activities  for  "Enhancing 
Early  Childhood  Literacy"  [see  Item  a. 
below),  and  two  or  more  of  the  other 
allowable  activities  listed  below  [i.e., 
Items  b.  through  g). 

The  Project  Summary/Abstract  must 
contain  statements  that  clearlv  identif\' 
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which  of  the  following  allowable  early 
learning  activities  are  included  in  the 
project. 

(a)  Enhancing  early  childhood  literacy 
AND  two  or  more  of  the  following 
allowable  activities: 

(b)  Helping  parents,  caregivers,  child 
care  providers,  and  educators  increase 
their  capacity  to  facilitate  the 
development  of  cognitive,  language 
comprehension,  expressive  language, 
social  emotional,  and  motor  skills,  and 
promote  learning  readiness; 

(c)  Promoting  effective  parenting: 

(d)  Developing  linkages  among  early 
learning  programs  within  a  community 
and  between  early  learning  programs 
and  health  care  services  for  young 
children; 

(e)  Increasing  access  to  early  learning 
opportunities  for  young  children  with 
special  needs  including  developmental 
delays,  by  facilitating  coordination  with 
other  programs  serving  such  young 
children: 

(f)  Increasing  access  to  existing  early 
learning  programs  by  expanding  the 
days  or  times  that  the  young  children 
are  served,  by  expanding  the  number  of 
young  children  served,  or  by  improving 
the  affordability  of  the  programs  for 
low-income  families; 

(g)  Improving  the  quality  of  early 
learning  programs  through  professional 
development  and  training  activities, 
increased  compensation,  and 
recruitment  and  retention  incentives,  for 
early  learning  providers; 

(h)  Removing  ancillary  barriers  to 
early  learning,  including  transportation 
difficulties  and  absence  of  programs 
during  nontraditional  work  times. 

G.  Non-Federal  Share  of  Project  Costs 

Grantees  must  provide  at  least  15 
percent  of  the  total  approved  project 
cost.  The  total  approved  project  cost  is 
the  sum  of  the  Federal  share  and  the 
non-Federal  share.  Therefore,  a  project 
requesting  $500,000  in  Federal  funds 
must  include  a  match  of  at  least  S88.235 
(15  percent  of  the  total  approved  project 
cost).  To  compute  the  non-Federal  share 
divide  the  Federal  share  by  .85  and 
subtract  the  Federal  share  from  that 
amount.  For  example:  S500.000  ^  .85  = 
5588,235  minus  5500,000  =  588.235. 
The  total  approved  project  cost  in  this 
example  is  5588,235. 

The  non-Federal  share  may  be 
contributed  in  cash  or  in-kind,  fairly 
evaluated,  including  facilities, 
equipment,  or  services,  which  may  be 
provided  from  State  or  local  public 
sources,  or  through  donations  from 
private  entities.  For  the  purposes  of  this 
paragraph,  the  term  "facilities"  includes 
the  use  of  facilities,  but  the  term 
"equipment"  means  donated  equipment 


and  not  the  use  of  equipment.  Grantees 
will  be  held  accountable  on  the  grant 
award  for  commitments  of  non-Federal 
resources  even  if  the  approved  amount 
exceeds  the  minimum  match  required. 
Failure  to  provide  the  amount  specified 
on  the  grant  award  can  result  in  a 
disallowance  of  Federal  funds. 

H  Other  Financial  Requirements 

1 .  Amounts  received  shall  be  used  to 
supplement  and  not  supplant  other 
Federal,  State,  and  local  public  funds 
expended  to  promote  early  learning.  No 
funds  provided  shall  be  used  to  carry- 
out  an  activity  funded  under  another 
provision  of  law  providing  for  Federal 
child  care  or  early  learning  programs, 
unless  an  expansion  of  such  activity  is 
identified  in  the  local  needs  assessment 
and  performance  goals. 

2.  Not  more  than  three  percent  of  the 
total  Federal  share  received  by  the  Local 
Council  through  this  announcement 
shall  be  used  to  pay  for  the 
administrative  costs  (as  defined  in  Part 
I.  D.)  of  the  Local  Council,  including  the 
administrative  costs  of  any  of  its  sub- 
grantees  and  third  parties,  in  carrying- 
out  activities  funded  under  the  grant. 

3.  Local  Councils  receiving  assistance 
under  the  ELOA  shall  ensure  that 
programs,  services,  and  activities 
assisted  under  this  program,  which 
customarily  require  a  payment  for  such 
programs,  services,  or  activities,  adjust 
the  cost  of  such  programs,  services,  and 
activities  provided  to  the  individual  or 
the  individual's  child  based  on  the 
individual's  ability  to  pay. 

4.  Applications  proposing  to  use 
ELOA  funds  for  construction  purposes 
or  for  the  purchase  of  real  property  will 
not  be  considered  for  funding. 

/.  Ehgibility 

Designation  of  Local  Council  by  Local 
Government  Entity 

An  eligible  applicant  for  FY  2002 
ELOA  grants  must  be  designated  by  a 
local  government  entity  (or  Indian 
Tribe,  Regional  Corporation,  or  Native 
Hawaiian  entity)  as  a  "Local  Council"  to 
serve  one  or  more  localities.  The 
applicant  must  include  a  letter  in  its 
application  from  an  appropriate  local 
government  entity  specifically 
designating  it  as  the  Local  Council.  The 
local  government  entity  making  the 
designation  must  also  clearly  explain  in 
its  letter  the  source/nature  of  its 
authority  to  make  such  a  designation. 
Applicants  from  Indian  Tribes  and 
Regional  Corporations  must  include  a 
tribal  resolution  from  the  governing 
body  of  the  Tribe(s)  or  Regional 
Corporation(s),  which  designates  the 


Local  Coimcil  for  the  purpose  of  the 
ELOA. 

Composition  of  a  Local  Council 

To  receive  an  award,  the  membership 
of  the  Local  Council  must  be  composed 
of: 

(a)  Representatives  of  local  agencies 
that  will  be  directly  affected  by  early 
learning  programs  assisted  under  the 
ELOA  and  this  announcement; 

(b)  Parents; 

(c)  Other  individuals  concerned  with 
early  learning  issues  in  the  locality, 
such  as  representatives  of  entities 
providing  elementary  education,  child 
Ccire  resource  and  referral  services,  early 
learning  opportunities,  child  care,  and 
health  services;  and 

(d)  Other  key  community  leaders. 
In  addition.  Local  Councils  may  be 

faith-based  organizations  or  may 
include  faith-based  organizations  in 
their  membership,  provided  all 
eligibility  criteria  outlined  above  are 
met.  Local  Councils  that  were  formed 
prior  to  the  date  of  enactment  of  the 
ELOA  and  that  meet  the  membership 
requirements  above  will  be  considered 
eligible.  Local  Councils  and  their  Fiscal 
Agents  must  also  be  able  to  demonstrate 
organizational  and  fiscd  capabilities. 

Local  Council  as  Applicant  and 
Designation  of  Fiscal  Agent 

A  Local  Council  may  enter  into  an 
agreement  with  an  entity  that  has  a 
demonstrated  capacity  for  administering 
grants  that  is  affected  by,  or  concerned 
with,  early  learning  issues,  including 
the  State,  to  serve  as  fiscal  agent  for  the 
administration  of  grant  funds  received 
by  the  Local  Council  under  this 
program.  This  may  include  faith-based 
organizations.  The  Local  Council, 
however,  must  be  the  applicant  under 
this  announcement,  and  if  selected  to 
receive  a  grant,  must  be  responsible  for 
ensuring  compliance  with  the  activities 
and  terms  of  the  grant.  If  the  Local 
Council  is  not  incorporated  or  does  not 
have  an  employer  identification  number 
(EIN)  issued  by  the  Internal  Revenue 
Service),  it  may  designate  its  fiscal  agent 
as  the  applicant  applying  "On  Behalf  of 
the  Local  Council"  (  see  Items  5  and  6 
on  the  SF-424). 

Non-Profit  Status 

Non-profit  organizations  submitting 
an  application  must  submit  proof  of 
their  non-profit  status  in  their 
applications  at  the  time  of  submission. 
This  can  be  accomplished  by  providing 
a  copy  of  the  applicant's  listing  in  the 
Internal  Revenue  Service's  (IRS)  most 
recent  list  of  tax-exempt  organizations 
described  in  section  501(c)(3)  of  the  IRS 
code,  or  by  providing  a  copy  of  the 
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currently  valid  IRS  tax  exemption 
certificate,  or  by  providing  a  copy  of  the 
articles  of  incorporation  as  a  not-for- 
profit  organization,  bearing  the  seal  of 
the  State  in  which  the  corporation  or 
association  is  domiciled. 

Geographic  Location  and  Locality(ies) 
To  Be  Served 

Applicants  must  describe  the  precise 
location  of  the  project  and  boundaries  of 
the  area  to  be  served  at  the  beginning  of 
the  Project  Description  Summary/ 
Abstract  {see  Part  III.  A.  below) 
including  the  following:  the  State, 
county(ies).  specific  locality(ies)  [e.g.. 
city,  town,  township,  borough,  parish, 
or  area  served  by  another  general 
purpose  of  local  government.  Indian 
Tribe,  Regional  Corporation  (Alaska),  or 
native  Hawaiian  entity). 

Note:  Applications  received  from  multiple 
applicants  proposing  to  serve  the  same  or 
overlapping  geographic  areas  will  not  be 
considered  for  award.  Applicants  that 
propose  to  serve  all  or  part  of  a  geographic 
area,  which  is  currentlv  being  served  by  an 
ELO.\  grantee  (See  Appendix  A)  also  will  not 
be  considered  for  award. 

Other  Eligibility  Information 

Local  Councils  in  each  of  the  50 
States  of  the  United  States,  the  District 
of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico  are  eligible  to  apply  under 
this  announcement.  Only  Local 
Councils,  not  individuals,  are  eligible  to 
apply  under  this  announcement.  Local 
Councils  (and  the  localities  served  by 
those  Local  Councils)  that  received  FY 
2001  ELOA  grants  will  not  be  ' 
considered  for  FY  2002  awards  under 
this  announcement. 

/.  Protections 

1.  No  person,  including  a  parent,  shall 
be  required  to  participate  in  any 
program  of  early  childhood  education, 
early  learning,  parent  education,  or 
developmental  screening  pursuant  to 
the  provisions  of  the  Early  Learning 
Opportunities  Act. 

2.  Nothing  in  the  Early  Learning 
Opportunities  Act  shall  be  construed  to 
affect  the  rights  of  parents  otherwise 
established  in  Federal.  State,  or  local 
law. 

3.  No  entity  that  receives  funds  under 
the  Early  Learning  Opportunities  Act 
shall  be  required  to  provide  services 
under  this  announcement  through  a 
particular  instructional  method  or  in  a 
particular  instructional  setting  to 
comply  with  the  ELOA. 


Part  III.  General  Instructions  for 
Preparing  the  Uniform  Project 
Description 

General  Instructions  for  Preparing  a  Full 
Project  Description 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance. 
'  not  length.  Extensive  exhibits  are  not 
required.  Cross-referencing  should  be 
used  rather  than  repetition.  Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix. 

The  Project  Description  Oveiview 

Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

Pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 
reference. 

A.  Project  Summary/Abstract/ 
Geographic  Location 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 
Describe  the  precise  location  of  the 
project  and  boundaries  of  the  area  to  be 
served  by  the  proposed  project.  Maps  or 
other  graphic  aids  may  be  attached. 

B.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated: 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 


relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotps.  Incorporate 
demographic  data  and  participant/ 
beneficiarv'  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

C  Results  or  Benefits  Expected 

Identify'  the  results  and  benefits  to  be 
derived.  For  e.xcimple:  Specif)-  the 
number  of  children  and  families  to  be 
served  and  how  the  services  to  be 
provided  will  be  funded  consistent  with 
the  local  needs  assessment.  Or.  explain 
how  the  expected  results  will  benefit 
the  population  to  be  served  in  meeting 
its  needs  for  early  learning  services  and 
activities. 

D  Approach/Evaluation 

.Approach 

Outline  a  plan  of  action,  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors,  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activit\  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated. 
clearanc:;e  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(0MB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Evaluation 

Provide  a  narrative  addressing  how 
the  results  of  the  project  and  the 
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conduct  of  the  project  will  be  evaluated 
In  addressing  the  evaluation  of  results, 
state  how  you  will  determine  the  extent 
to  which  the  project  has  achieved  its 
stated  objectives  and  the  extent  to 
which  the  accomplishment  of  objectives 
can  be  attributed  to  the  project.  Discuss 
the  criteria  to  be  used  to  evaluate 
results,  and  explain  the  methodology 
that  will  be  used  to  determine  if  the 
needs  identified  and  discussed  are  being 
met  and  if  the  project  results  and 
benefits  are  being  achieved.  With 
respect  to  the  conduct  of  the  project, 
define  the  procedures  to  be  employed  to 
determine  whether  the  project  is  being 
conducted  in  a  manner  consistent  with 
the  work  plan  presented  and  discuss  the 
impact  of  the  project's  various  activities 
on  the  project's  effectiveness. 

E.  Additional  Information 

The  following  are  requests  for 
additional  information  that  need  to  be 
included  in  the  application: 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Plan  for  Continuance  Beyond  Grant 
Support 

Provide  a  plan  for  securing  resources 
and  continuing  project  activities  after 
Federal  assistance  has  ceased. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization{s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP As/Licensed  Public 
Accountants.  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  .organizations  described  in 
section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
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State  in  which  the  corporation  or 
association  is  domiciled. 

Third-Party  Agreements 

Include  wrritten  agreements  between 
grantees  and  subgrantees  or 
subcontractors  or  other  cooperating 
entities.  These  agreements  must  detail 
scope  of  work  to  be  performed,  work 
schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or 
define  the  relationship. 

Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that 
support  the  project  proposed  for 
funding.  All  submissions  should  be 
included  in  the  application  OR  by 
application  deadline. 

F.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  cind 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 


equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
pro)ect(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance.  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owmed 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insvu'ance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 
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Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specin-  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information,  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  that 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with 
secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project{s)  or  businesses  to  be  financed 
bv  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients.  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  use  403(11)  (currently  set  at 
5100,000).  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  ihp  applicant  intends  to 
delegate  part  of  the  project  to  another  agency. 
the  applit:ant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency.  b\  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
mav  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description,  and  a  justification 
for  each  cost  under  this  category. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 


income  in  the  budget  or  refer  to  the 
pages  in  the  application,  which  contain 
this  information. 

Non-Federal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review- 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 

Part  IV.  Evaluation  Criteria 

Criterion  1 .  Objectives  and  Need  for 
Assistance  (20  points] 

1.  The  extent  to  which  the  appHcant 
specifies  the  goals  and  objectives  of  the 
project  and  describes  how 
implementation  will  fulfill  the  purposes 
of  the  ELOA.  The  applicant  must 
demonstrate  a  thorough  understanding 
of  the  importance  of  early  learning 
services  and  activities  that  help  parents, 
caregivers,  and  child  care  providers 
incorporate  early  learning  into  the  daily 
lives  of  young  children,  as  well  as 
programs  that  directly  provide  early 
learning  to  young  children. 

2.  The  extent  to  which  the  applicant 
demonstrates  the  need  for  assistance 
including  identification  and  discussion 
of  its  needs  and  resources  assessment 
concerning  early  learning  services. 
Relevant  data  from  the  assessment 
should  be  included.  Participant  and 
beneficiary  information  must  also  be 
included. 

3.  The  extent  to  which  the  applicant 
describes  its  resources  assessment  and 
the  relevancy  of  the  results  as  the  basis 
for  determining  its  objectives  and  need 
for  assistance, 

4.  The  extent  to  which  the  applicant 
demonstrates  how  it  will  give 
preference  to  supporting  activities/ 
projects  that  maximize  the  use  of 
resources  through  collaboration  with 
other  early  learning  programs,  provide 
continuity  of  services  for  young 
children  across  the  age  spectrum,  and 
help  parents  and  other  caregi\  ers 
promote  early  learning  with  their  young 
children.  The  applicant  must  provide 
information  about  how  decisions  will  be 
made  about  who  will  provide  each  early 
learning  service  and/or  activity  funded 
through  this  grant. 

5.  The  extent  to  which  the  applicant 
demonstrates  that  it  has  worked  with 
local  education  agencies  to  identify 
cognitive,  social,  and  emotional,  and 
motor  developmental  abilities  which  are 
necessary  to  support  children's 
readiness  for  school;  that  the  programs. 


services,  and  activities  assisted  under 
this  title  will  represent  developmentally 
appropriate  steps  toward  the  acquisition 
of  those  abilities;  and.  that  the 
programs,  services,  and  activities 
assisted  provide  benefits  for  children 
cared  for  in  their  own  homes  as  well  as 
children  placed  in  the  care  of  others. 

Criterion  2  Results  and  Benefits 
Expected  115  Points! 

1.  The  extent  to  which  the  applicant 
specifies  the  number  of  c:hildren  and 
families  to  be  served  and  how  the 
services  to  be  provided  will  be  funded 
consistent  with  the  assessment. 

2.  The  extent  to  which  the  applicant 
explains  how  the  expected  results  will 
benefit  the  population  to  be  sened  in 
meeting  its  needs  for  early  learning 
services  and  activities 

3.  The  extent  to  which  the  applicant 
describes  how  it  will  assess  the  effects 
that  .ser\ices  provided  under  this  grant 
have  had  in  addressing  the  needs 
identified  under  its  needs  and  resources 
assessment.  Particular  attention  must  be 
paid  to  discussing  how  the  effectiveness 
of  the  activities  included  in  their 
implementation  plan  (approach)  will  be 
assessed. 

4  The  extent  to  whK;h  the  applicant 
demonstrates  that  completion  of  the 
proposed  objectives  will  result  in 
specific,  measurable  results  The 
specific  information  prfivided  in  the 
narrative  and  plan  on  expected  results 
or  benefits  for  each  objecti\'e  is  the 
standard  upon  which  its  achievement 
can  be  evaluated  at  the  end  of  the 
project  period  [i.e.,  17  months). 

Criterion  3.  ApproacJi/Evaluation  (35 
Points  I 

1.  The  extent  to  which  the  applicant 
includes  a  detailed  plan  that  identifies 
goals  and  objectives,  relates  those  goals 
and  objectives  to  the  findings  of  its 
needs  and  resources  assessment,  and 
provides  a  work  plan  identifying 
specific  activities  necessary  to 
accomplish  the  stated  goals  and 
objectives.  The  plan  must  demonstrate 
that  each  of  the  project  objectives  and 
activities  suj)ports  the  current  needs 
and  resource  assessment  and  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  proposed 
project  period. 

In  addition,  the  plan  must: 

a.  Indicate  when  the  objective  and 
major  activities  under  each  objective 
will  he  accomplished  (a  timeline  is 
recommended): 

b.  Specifv  who  will  conduct  the 
activities  under  each  objective: 

r.  Describe  how  subcontractors  will 
be  chosen  and  held  accountable  for 
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carrying  out  activities  in  compliance 
with  this  application,  and  grant  terms 
and  conditions; 

d.  Describe  how  actual  and  perceived 
conflict  of  interest  will  be  avoided  if  the 
Local  Council  is  also  a  direct  service 
provider;  and 

e.  Indicate  how  programs,  services. 
and  activities  are  provided  based  on  the 
family's  ability  to  pay  (for  services  that 
customarilv  require  a  payment). 

2.  The  extent  to  which  the  applicant 
proposes  to  implement  activities 
consistent  with  ACF  priorities  as 
supported  by  the  community  needs  and 
resources  assessment.  (ACF  priorities 
include  enhancing  early  literacy, 
involving  faith-based  providers, 
involving  fathers,  and  strengthening 
marriage,  as  well  as  supports  to  rural 
communities,  and  families 
transitioning-off  welfare.) 

3.  The  extent  to  which  the  applicant 
describes  how  the  project  will  form 
collaborations  among  local  early 
learning,  youth,  social  service, 
educational  providers  (including  faith- 
based  organizations)  to  maximize 
resources  and  concentrate  efforts  on 
areas  of  greatest  need. 

4.  The  extent  to  which  the  applicant 
describes  its  work  with  local 
educational  agencies  to  identify 
cognitive,  social,  emotional,  and  motor 
developmental  abilities,  which  are 
necessary  to  support  children's 
readiness  for  school. 

5.  The  extent  to  which  the  applicant's 
programs,  services,  and  activities 
assisted  under  ELOA  will  represent 
developmentally  appropriate  steps 
toward  the  acquisition  of  those  abilities. 

6.  The  extent  to  which  the  applicant's 
programs,  services,  and  activities 
assisted  under  this  announcement 
provide  benefits  for  children  cared  for 
in  their  own  homes  as  well  as  children 
placed  in  the  care  of  others. 

7.  The  extent  to  which  the  applicant's 
plan  describes  how  unanticipated 
problems  will  be  resolved  to  ensure  that 
the  project  will  be  completed  on  time 
and  with  a  high  degree  of  quality. 

8.  The  extent  to  which  the  applicant 
includes  a  feasible  plan  for  securing 
resources  and  continuing  early  learning 
activities  after  Federal  assistance  has 
ended. 

Criterion  4.  Additional  Information  (20 
Points) 

1.  The  extent  to  which  the  applicant 
demonstrates  its  staff  and  organizational 
experience  particularly  in  areas  of 
facilitating  needs  and  resources 
assessments  and  collaborative  activities 
as  they  relate  to  early  learning  ser\'ices. 
The  applicant  must  also  document  its 
experience  in  facilitating  such  activities 


and  the  length  of  time  the  applicant  has 
been  involved  in  these  activities. 
Evidence  of  the  applicant's  ability  to 
manage  a  project  of  the  proposed  scope 
is  demonstrated.  The  application  clearly 
shows  the  successful  management  of 
projects  of  similar  scope  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  the  project. 

2.  The  extent  to  which  the  applicant 
provides  position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  which  clearly 
relate  to  the  personnel  staffing  required 
to  achieve  the  project  objectives  and  the 
proposed  budget.  The  position 
descriptions  and  resumes  must  clearly 
describe  the  qualifications,  any 
specialized  skills,  and  duties  for  each 
position  necessary  for  overall  quality  of 
the  project.  Resumes  must  be  included 
if  individuals  have  been  identified  for 
positions  in  the  application.  The 
applicant  must  also  list  organizations 
and  consultants  who  will  participate  in 
the  project  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution. 

3.  The  extent  to  which  the  applicant 
describes  its  agency  including  the  types, 
quantities,  and  costs  of  services  it 
provides.  The  applicant  must  discuss 
the  role  of  other  organizations  that  will 
be  involved  in  providing  direct  services 
to  children  and  families  through  this 
grant. 

4.  If  the  Local  Council  plans  to  work 
with  a  fiscal  agent,  that  entity,  its 
qualifications,  and  its  relationship  to  the 
Council  must  be  described. 

5.  The  extent  to  which  the  applicant 
provides  organizational  charts  for  the 
Local  Council  and  its  members,  and  any 
third-parties.  List  all  sites,  including 
addresses,  phone  numbers  and  staff 
contacts. 

6.  The  extent  to  which  the  applicant 
demonstrates  active  participation  of  the 
Local  Council  in  the  development  of  its 
application  and  the  project,  if  funded. 
Such  evidence  includes  but  is  not 
limited  to  minutes  of  council  meetings, 
resolutions,  newspaper  articles,  and 
letters  of  commitment/support. 

7.  The  extent  to  which  the  applicant 
demonstrates  a  feasible  plan  for 
securing  resources  and  continuing 
project  activities  after  Federal  assistance 
has  ceased. 

8.  The  extent  to  which  the  applicant 
includes  third-party  agreements  with 
cooperating  entities,  which  detail  the 
scope  of  work  to  be  performed,  work 
schedules,  remuneration,  and  any  other 
terms  and  conditions  that  structure  or 
define  the  relationship.  Information 
about  new  agreements  that  will  be 
executed  with  subgrantees,  contractors. 


or  other  cooperating  entities  should  also 
be  included. 

9.  The  extent  to  which  the  applicant 
demonstrates  support  for  the  project 
from  parents,  the  community  at-large, 
and  other  key  leaders  and  stakeholders. 

Criterion  5.  Budget  and  Budget 
Justification  (10  Points) 

1.  The  extent  to  which  the  applicant 
demonstrates  that  the  funds  requested 
will  be  used  for  early  learning  services 
that  are  allowed  under  this 
announcement.  The  discussion  must 
refer  to  (1)  the  budget  information 
presented  on  Standard  Forms  424  and 
424A  and  the  applicant's  budget 
justification  and  (2)  the  results  or 
benefits  identified  under  Criterion  2 
above.  Funds  must  be  designated  to 
allow  two  representatives  from  the 
Local  Council  to  attend  one  two-day 
grantee  meeting  in  Washington,  DC. 

2.  The  extent  to  which  the  project's 
costs  are  reasonable  in  view  of  the 
activities  to  be  carried  out,  that  the 
funds  are  appropriately  allocated  across 
component  areas,  and  that  the  budget  is 
sufficient  to  accomplish  the  objectives. 

3.  The  extent  to  which  the  applicant 
and/or  its  fiscal  agent  demonstrates  that 
it  has  sufficient  fiscal  and  accounting 
capacity  to  ensure  prudent  use,  proper 
disbursement,  and  accurate  accounting 
of  funds. 

Part  V.  Application  and  Selection 
Process 

A.  Assistance  to  Prospective  Grantees 

Potential  grantees  can  direct  questions 
about  application  forms  to  the 
Administration  on  Children.  Youth  and 
Families,  Child  Care  Bureau  Program 
Announcement  at  1-800-351-2293. 
Questions  about  the  ELOA  program 
requirements  may  be  directed  to  the 
Federal  Project  Officer  at  202-690-6243. 

B.  Application  Requirements 

To  be  considered  for  a  grant,  each 
application  must  be  submitted  on  the 
forms  provided  in  the  Application  Kit 
and  in  accordance  with  the  guidance 
provided  in  Parts  V  and  VI  below. 

C.  Paperwork  Reduction  Act  of  1995 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

The  project  description  is  approved 
under  OMB  control  number  0970-0139. 
which  expires  December  31,  2003. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

D.  Notification  Under  Executive  Order 
12372 

This  program  announcement  is  not 
covered  under  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities." 

E.  Availability  of  Forms  and  Other 
Materials 

A  copy  of  the  standard  forms  that 
must  be  submitted  as  part  of  an 
application  and  instructions  for 
completing  the  application  are  provided 
in  the  Application  Kit.  These  standard 
forms  can  also  be  downloaded  and 
printed  at:  http://wv^-w.acf.dhhs.gov/ 
programs/ofs/ forms.htm.  Additional 
copies  of  this  announcement  may  be 
obtained  by  calling  1-800-351-2293. 

F.  Application  Consideration  and 
Selection 

Each  application  will  undergo  an 
eligibility  and  conformance  review  by 
Federal  Child  Care  Bureau  staff. 
Applications  that  pass  the  eligibility 
and  conformance  review  will  be 
evaluated  on  a  competitive  basis 
according  to  the  evaluation  criteria  in 
Part  IV  of  this  program  announcement. 
This  review  will  be  conducted  in 
Washington,  DC  by  panels  of  Federal 
and  non-Federal  experts  knowledgeable 
in  the  areas  of  early  learning,  child  care, 
early  childhood  education,  and  other 
relevant  program  areas. 

Application  review  panels  will  assign 
a  score  to  each  application  and  identify 
its  strengths  and  weaknesses.  The  Child 
Care  Bureau  will  conduct  an 
administrative  review  of  the 
applications  and  results  of  the 
competitive  review  panels  and  make 
recommendations  for  funding  to  the 
Commissioner,  ACYF. 

Subject  to  the  recommendation  of  the 
Child  Care  Bureau's  Associate 
Commissioner,  the  Commissioner. 
ACYF,  will  make  the  final  selection  of 
the  applications  to  be  funded. 
Applications  may  be  funded  in  whole  or 
in  part  depending  on:  (1)  The  ranked 
order  of  applicants  resulting  from  the 
competitive  review:  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  that  best  meets  the  Bureau's 
objectives:  (4)  the  funds  available:  (5) 
the  statutory  requirement  that  reserves 
funds  for  Indian  Tribes,  Alaska  Native 
Regional  Corporations,  and  Native 
Hawaiian  entities:  and  (6)  other  relevant 
considerations.  The  Commissioner  mav 


also  elect  not  to  fund  any  applicants 
with  known  management,  fiscal, 
reporting,  program,  or  other  problems 
which  make  it  unlikely  that  they  would 
be  able  to  provide  effective  services. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  that  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  and  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 
Organizations  whose  applications  will 
not  be  funded  will  be  notified  in  writing 
by  the  Commissioner,  ACYF.  Every 
effort  will  be  made  to  notif\'  all 
unsuccessful  applicants  as  soon  as 
possible  after  final  decisions  are  made, 

Part  VI.  Submission  Instructions 

A.  Contents  of  Application 

A  complete  application  consists  of  the 
following  items  in  the  order  listed; 

1 .  Application  for  Federal  Assistance 
(Standard  Form  424.  REV  4-92).  Follow 
the  instructions  on  the  back  of  the  form. 
In  Item  5  on  the  SF— 424.  enter  the  name 
of  the  applicant  [Local  Council). 
However,  if  the  Local  Council  is  not 
incorporated  or  does  not  have  an  EIN 
issued  by  the  IRS,  the  name  of  its  fiscal 
agent  must  be  entered  followed  by  "On 
Behalf  of  the  [name  of  Local  Council). 
For  example;  Caring  County  Community 
Ser\'ices  On  Behalf  of  the  Early 
Childhood  .alliance  Local  Council. 
Enter  the  Emplover  Identification 
Number  (EIN)  in  Item  6.  The  EIN  must 
be  the  number  assigned  to  the  entity 
identified  in  Item  5.  In  Item  8  on  the 
SF-424,  check  "New."  In  Item  10. 
clearly  identify'  the  Catalog  of  Federal 
Domestic  Assistance  program  title  and 
number  (i.e..  Early  Learning 
Opportunities  Act,  93.577).  A  signature 
on  the  application  constitutes  an 
assurance  that  the  applicant  will 
comply  with  the  relevant  Departmental 
regulations  contained  in  45  CFR  part  74 
or  part  92. 

2.  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A).  Follow  the  instructions  on  the 
back  of  the  form. 

3.  Assurances — Non-Construction 
Programs  (Standard  Form  424B).  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances  and  certifications.  The 
applicant  must  certif\'  its  compliance 
with:  (1)  Drug-free  workplace 
requirements:  (2)  debarment  and  other 
responsibilities:  (3)  Pro-Children  Act  of 
1994  (Certification  Regarding 
Environmental  Tobacco  Smoke).  A 


signature  on  the  SF  424  indicates 

compliance  with  the  Drug  Free 
Workplace  Requirements,  Debarment 
and  Other  Responsibilities  and 
Environmental  Tobacco  Smoke 
Certifications. 

4.  Certification  Regarding  Lobbying. 
Applicants  must  include  an  executed 
Certification  Regarding  Lobbying  prior 
to  receiving  an  award  in  excess  of 
5100,000. 

5   Cover  Letter  that  includes  the 
announcement  number  and  contact 
information  for  the  applicant  The  letter 
must  be  signed  by  an  individual 
authorized  to  act  for  the  applicant 
agency  and  to  assume  responsibility  for 
the  obligations  imposed  by  terms  and 
conditions  of  the  grant  award. 

6.  A  signed  Letter  of  Designation  for 
the  Local  Council  from  a  local 
government  entity  that  e.xplams  its 
authority  to  make  such  a  designation. 

7.  A  tribal  Resolution,  if  applicable. 

8.  A  Table  of  Contents. 

9.  A  Project  Description  Summar\-/ 
Abstract  lone  page  maximum) — Clearly 
mark  this  page  with  the  applicants 
name  as  shown  in  Item  5  on  the  SF-424 
identify  the  title  of  the  proposed  project 
as  shown  in  Item  1 1 .  and  the  service 
area  as  shown  in  Item  12  of  the  SF-424. 
The  Project  Description  Summar\'/ 
Abstract  must  not  exceed  300  words. 
The  first  paragraph  must  describe  the 
precise  location  of  the  project  and  the 
boundaries  of  the  area  to  be  served 
including  the  following:  the  State, 
county(ies),  specific  locality(ies)  [e.g.. 
city,  county,  borough,  township,  parish, 
etc.)  and/or  region(s).  Care  should  be 
taken  to  produce  a  Summary/Abstract 
that  accurately  and  concisely  reflects 
the  proposed  project.  It  should  briefly 
describe  the  objectives  of  the  project, 
the  approach  to  be  used,  and  the  results 
and  benefits  expected. 

10.  The  Project  Narrative  The 
applicant  is  strongly  encouraged  to  use 
the  evahiation  criteria  in  Pari  IV  tn 
organize  its  response  to  Part  III.  the 
Uniform  Project  Description.  Specific 
information  should  be  provided  that 
addresses  all  components  of  each 
criterion.  If  is  in  the  applicant's  best 
interest  to  ensure  that  the  project 
description  is  easy  to  read,  logically 
developed  in  accordance  with  the 
evaluation  criteria,  and  adheres  to 
recommended  page  limitations.  In 
addition,  the  applicant  should  be 
mindful  of  the  importance  of  preparing 
and  submitting  applications  using 
language,  terms,  concepts,  and 
descriptions  that  are  generally  known  to 
the  field  of  early  learning  as  defined 
under  this  announcement. 

The  pages  of  the  project  description 
must  be  double-spaced,  printed  on  only 
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one  side,  with  no  less  than  one-inch 
margins,  and  numbered.  AppHcants  are 
strongly  encouraged  to  limit  this  portion 
of  their  application  to  no  more  than  100 
pages. 

11.  Appendices.  The  recommended 
maximum  number  of  pages  for 
supporting  documentation  is  50 
numbered  pages.  These  documents 
might  include  excerpts  from  the  needs 
and  resources  assessment,  resumes/job 
descriptions,  photocopies  of  news 
clippings,  documents  related  to  the 
involvement  and  participation  of  the 
Local  Council,  and  evidence  of  its 
efforts  to  coordinate  child  care  services 
at  the  local  level  including  letters  of 
support  and/or  third-party  agreements. 

B.  Submission  of  Application 

To  be  considered  for  funding,  the 
applicant  must  submit  one  signed 
original  and  two  additional  copies  of  the 
application,  including  all  attachments, 
to  the  application  receipt  point 
specified  above.  The  original  copy  of  the 
application  must  have  original 
signatures,  signed  in  blue  ink.  Each 
copy  must  be  stapled  (back  and  front)  in 
the  upper  left  comer.  All  copies  of  an 
application  must  be  submitted  in  a 
single  package. 

Each  application  will  be  duplicated, 
therefore,  please  do  not  use  or  include 
colored  paper,  colored  ink,  separate 
covers,  binders,  clips,  tabs,  plastic 
inserts,  over-sized  paper,  videotapes,  or 
any  other  items  that  caimot  be  easily 
duplicated  on  a  photocopy  machine 
with  an  automatic  feed. 

Do  not  bind,  clip,  staple,  or  fasten  in 
any  way  separate  subsections  of  the 
application,  including  the  supporting 
documentation.  Applicants  are  advised 
that  a  copy  (not  the  original)  of  the 
application  as  submitted  will  be 
reproduced  by  the  Federal  government 
for  review. 

Dated:  April  19.  2002. 
loan  E.  OhI. 

Commissioner,  Administration  on  Children, 
You  til  and  Families. 

Appendix  A.— FY  2001  Early  Learning 
Opportunity  Act  Grantees 

Twenty-six  Early  Learning  Opportunity 
Act  (ELOA)  grants  were  awarded  in  FY  2001. 
Listed  below  is  the  name  of  each  grantee,  the 
title  of  its  project,  and  its  geographic  service 
area.  The  Federal  Project  Officer  for  these 
ELOA  grants  is  Carol  de  Barba,  who  can  be 
reached  at  202-690-6243. 

•  Alameda  County  Children  and  Families 
Commission,  San  Leandro,  CA  94577 

Hand-in-Hand:  The  Alameda  County  Early 
Learning  Partnership. 

Alameda  County  is  located  on  the  eastside 
of  San  Francisco  Bay  and  extends  from  the 
cities  of  Berkeley  and  Albany  in  the  north  to 


Fremont  in  the  south.  Alameda  County  is 
bounded  on  the  north  by  Contra  Costa 
County,  on  the  south  by  Santa  Clara  County, 
on  the  southeast  corner  by  Stanislaus  County, 
on  the  east  by  San  [oaquin  County,  and  on 
the  west  bv  the  San  Francisco  Bay. 

•  Bristol  Bay  Native  Association, 
Dillingham,  AK  99576 

Bristol  Bav  Xative  Association  Early 
Learning  Opportunities  Program. 

The  Bristol  Bay  region  is  located  in 
Southwest  Alaska.  Its  regional  boundaries 
under  the  Alaska  Native  Claims  Settlement 
Act  extend  about  350  miles  North  to  South, 
and  about  230  miles  East  to  West.  The  region 
consists  of  32  communities,  29  of  which  are 
federally  recognized  tribes.  There  are  three 
separate  census  divisions:  Bristol  Bay 
Borough  Census  Area  (three  communities), 
the  Dillingham  Census  Area  (12 
communities),  and  the  Lake  and  Peninsula 
Borough  Census  Area  (17  communities). 

•  Central  Council  Tlingit  &  Haida  Indian 
Tribes  of  Alaska,  Juneau,  AK  99801 

Encircled  in  a  Blanket  of  Wellness: 
Children's  Early  Learning  Mental  Health 
Project. 

This  project  serves  the  geographic  area 
known  as  "Southeast  Alaska"  including  the 
three  large  communities  of  Juneau,  Sitka,  and 
Ketchikan,  and  approximately  20  other 
communities.  Southeast  Alaska  is  a  600-mile 
long  island  archipelago  and  coastal  strip  also 
referred  to  as  the  "panhandle"  of  the  state. 
The  panhandle  stretches  from  the 
Tsimpshian  Native  Village  of  Metlakatla  in 
the  South,  to  the  Tlingit  Native  Village  of 
Yakutat  in  the  North. 

•  Community  Connections,  Inc.,  Bluefield, 
WV  24701 

Mercer  County  Early  Learning  Project. 

This  is  a  county-wide  project.  Mercer 
County  is  located  in  the  most  southern  part 
of  West  Virginia.  The  largest  population  base 
is  located  in  the  city  of  Bluefield;  the  County 
seat  is  Princeton. 

•  Community  Coordinated  Child  Care, 
Hillside.  N)  24701 

Union  County  Early  Learning 
Opportunities  Project 

Union  County  is  at  the  center  of  the  New 
York — New  Jersey  Metropolitan  Region, 
along  the  Boston — Washington  Corridor.  It  is 
bounded  by  Essex  County  to  the  north, 
Morris  and  Somerset  Counties  to  the  west, 
and  Middlesex  County  to  the  south.  The 
Arthur  Kill  waterway  separates  the  County 
from  Staten  Island,  New  York  to  the  east.  The 
County  seat  is  Elizabeth. 

•  Durham's  Partnership  for  Children, 
Durham,  NC  27707 

The  Literacy  and  School  Readiness 
Enhancement  Pilot  Project 

This  project  serves  Durham  and  Orange 
Counties.  These  counties  are  contiguous 
counties  that  are  located  in  the  Research 
Triangle  area  of  central  North  Carolina. 


•  Early  Childhood  Care  and  Education 
Council  of  Multnomah  County.  Portland,  OR 
97204 

Multnomah  County  Components  of  Early 
Learning. 

The  service  area  is  Multnomah  County, 
which  includes  the  City  of  Portland. 

•  Early  Learning  Foundation.  Seattle,  WA 
98115' 

Strengthening  Early  Learning 
Opportunities  in  King  County  Communities 

This  is  a  county-wide  project  serving  King 
County  including  the  City  of  Seattle. 

•  Fairbanks  North  Star  Borough  Early 
Childhood  Development  Commission 
(FNSB),  Fairbanks,  AK  99707 

For  all  Families.  A  Community  Model: 
Providing  Early  Childhood  Education  for 
Families  and  Communities  and  Promoting 
Excellence  in  Child  Care  in  the  FNSB. 

The  Borough  is  located  in  the  central 
eastern  half  of  Alaska  and  includes 
Fairbanks,  Alaska  and  many  surrounding 
small  communities  and  rural  areas  covering 
7,361  square  miles. 

•  Family  Central,  Inc.  On  Behalf  of  Broward 
School  Readiness  Coalition,  Inc.,  Fort 
Lauderdale,  FL  33316 

Broward  Investment  in  Quality  Care  for 
Kids  (BrIQCK). 

Broward  County  is  bounded  by  Miami- 
Dade  County  on  the  south,  the  Everglades 
and  Collier  County  on  the  West,  Palm  Beach 
County  on  the  north,  and  the  Atlantic  Ocean 
on  the  east.  Major  cities  include  Fort 
Lauderdale,  Hollywood,  and  Pompano 
Beach. 

•  Gritman  Medical  Center  On  Behalf  of  the 
Early  Childhood  Service  Council,  Moscow, 
ID  83843 

Early  learning  Collaborative  Project  In  A 
Rural  Region  of  Northern  Idaho. 

This  is  a  county-wide  project  in  Latah 
County,  which  is  located  in  North  Central 
Idaho. 

•  Lenawee  Intermediate  School  District, 
Adrian,  MI  49221 

Lenawee's  Child  (Helping  to  Increase 
Learning  and  Development). 

Lenawee  County  is  located  in  South 
Central  Michigan  along  the  Ohio  border. 

•  Mid-America  Regional  Council  (MARC), 
Kansas  City,  MO  64105 

Early  Childhood  Excellence  Project. 

MARC  serves  as  the  association  of  city  and 
county  governments  and  the  metropolitan 
planning  organization  for  the  bi-state  Kansas 
City  region.  MARC  serves  an  eight  county 
area  that  includes  Cass,  Clay,  Jackson,  Platte, 
and  Ray  Counties  in  Missouri  and  Johnson, 
Leavenworth,  and  Wyandotte  Counties  in 
Kansas. 

•  Mid  Coast  Access  to  Child  Care, 
Nobleboro,  ME  04S55 

Enhancing  Quality  of  Early  Care. 

The  boundeiries  of  the  service  area  include 
the  Counties  of  Waldo,  Knox,  Lincoln,  and 
Sagadahoc  County.  It  also  includes  the 
communities  of  Brunswick  and  Harpswell 
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located  within  the  northernmost  part  of 
Cumberland  Counl\. 

•  .Mono  County  Office  of  Education  On 
Behalf  of  the  Mono  County  Child  Care 
Council,  Mono,  CA  93546 

Eautern  Sierra  Early  Learning 
Collaborativf. 

The  service  area  includes  .Mpine  and 
Mono  Counties  in  the  eastern  part  of 
California. 

•  Napa  County  Office  of  Education  On 
Behalf  of  the  Napa  County  Child  Care 
Planning  Council,  Napa,  CA  97558 

The  E.A.H.L.y.  Project:  Enhancing 
Accessibility  and  Readiness  for  Learning  by 
Young  Children. 

Napa  Count)'  is  located  in  the  Northern 
San  Francisco  Bay  area,  southwest  of 
Sacramento,  north  of  Oakland/Berkeley,  and 
northeast  of  San  Francisco. 

•  New  Haven  Public  Schools.  New  Haven, 
CT  06519 

New  Haven  Early  Learning  Opportunities 
Program. 

The  geographic  location  of  the  targeted 
service  area  is  the  City  of  New  Haven.  .New 
Haven  consists  of  20  different  neighborhoods 
and  a  federally-designated  Empowerment 
Zone. 

•  People's  Regional  Opportunity  Program, 
Portland,  ME  04101 

Cumberland  County  ACCESS'CITE 
Partnership  for  Child  Care. 

The  geographic  area  covered  by  this 
partnership  is  the  cities  and  towns  in 
Cumberland  County  with  the  exception  of 
Brunswick,  Harpsweli.  and  South  Harpswell 

•  San  Bernardino  County  Human  Services 
System,  San  Bernardino,  CA  92415 

San  Bernardino  Early  Learning 
Opportunities  Project. 

This  is  a  county-wide  project  in  San 
Bernardino  County,  which  is  located  in  the 
center  of  Southern  California.  It  is  bounded 
by  the  States  of  .Arizona  and  Nevada,  and  the 
Counties  of  Riverside,  Los  Angeles.  Inyo,  and 
Orange. 

•  San  Mateo  County  Superintendent  of 
Schools  On  Behalf  of  the  San  Mateo  County 
Child  Care  Partnership  Council,  Redwood 
City.  CA  94065 

San  Mateo  County  Early  Learning  Project. 

San  Mateo  County  is  bounded  by  the 
Pacific  Ocean  to  the  west,  the  San  Francisco 
Bay  to  the  east,  San  Francisco  to  the  north, 
and  the  City  of  San  Jose  and  the  County  of 
Santa  Clara  to  the  south.  It  includes  the  cities 
of  Redwood  City.  San  Mateo.  Daly  City.  East 
Palo  Alto.  Menlo  Park,  and  South  San 
Francisco. 

•  Southern  Iowa  Economic  Development 
Association  On  Behalf  of  the  Mahaska- 
Wapello  Empowerment  Area,  Ottumwa,  lA 
52501 

Parents  As  Teachers  Expansion  Program 
The  Mahaska-Wapello  Empowerment  .^rea 
includes  the  six  Counties  of  Appanoose. 
Davis.  Jefferson.  Keokuk,  Mahaska,  and 
Wapello.  These  Counties  are  located  in  the 
lower  three  tiers  of  Southern  Iowa. 


•  United  Way  of  Greater  Tucson,  Tucson. 
AZ  85754 

First  Focus  on  Kids:  Coordinating  Early 
Learning  Opportunities  for  Children  and 
Their  Families. 

This  project  serves  the  following  zip  codes 
in  and  around  the  City  of  Tucson:  85705-OfS. 
85710.  85711-13,  a5716,  83719,  85730,  and 
85745-46. 

•  United  Way  of  New  York  City,  New  York, 
NY  10016 

New  York  City  Early  Learning  Project. 

This  project  serve?  the  five  Boroughs  of 
New  York  City  including  Brooklyn,  Bronx, 
Manhattan,  Queens,  and  Stalen  Island. 

•  United  Wav  Services.  Richmond,  VA 
23241 

Greater  Richmond  Early  Development 
Coalition 

The  geographic:  area  served  by  this 
Coalition  includes  the  City  nf  Richmond,  and 
the  Counties  of  Chesterfield  and  Henrico 

•  United  Wav  of  Southeastern  Pennsylvania, 
Philadelphia>A  19103 

Children  Ready:  Invest  in  Success. 
The  project  boundary  is  the  City  of 
Philadelphia. 

•  Youth  Health  Service,  Inc.,  Elkins,  WV 
26241 

Quality  Care:  Improving  the  Quality  of 
Earlv  Learning  Ser\ices  in  Two  Impoverished 
Rural  Counties 

The  target  communities  of  this  project  are 
in  Barbour  and  Randolph  Counties  in  the 
north  and  west  central  parts  of  West  Virginia 

[FR  Doc.  02-10105  Filed  4-24-02:  845  ami 
BILLING  CODE  41 84-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02F-0160] 

The  Minute  Maid  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  Minute  Maid  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Vitamin  Di  in  calcium- 
fortified  fruit  juices  and  fruit  drinks. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  L.  Kidwell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
265),  Food  and  Drug  Administration, 
5100  Paint  Branch  PkwT.,  College  Park, 
MD  20740-3835,  202^18-3354. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 


notice  is  given  that  a  food  additive 
petition  (FAP  2A4734)  has  been  filed  by 
The  Minute  Maid  Co..  c./o  Kmg  and 
Spalding.  1700  Pennsylvania  Ave.  NVV,, 
Washington.  DC  20006  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  Part  172 — Food  Additives 
Permitted  for  Direct  Addition  to  Food 
for  Human  Consumption  (21  CFR  part 
172)  to  provide  for  the  safe  use  of 
Vitamin  D.  as  a  nutrient  supplement  in 
calcium-fortified  fruit  juices  and  fruit 
drinks. 

The  agency  has  detfrmined  under  21 
CFR  25.32(kj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  March  29.  2002. 
Alan  M.  Rulis, 

Director,  Office  of  Food  Additive  Safety. 
Center  for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  02-10087  Filed  4-24-02;  8;45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0037] 

Postponement  of  Public  informational 
Meeting  on  Antimicrobial  Resistance 

AGENCY:  Food  and  Drug  Admmistration 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD.^)  is  announcing  the 
postponement  of  a  public  informational 
meeting  on  antimicrobial  resistance 
originally  scheduled  for  April  26.  2002. 
FDA  will  publish  a  notice  with  the  new 
date  and  information  for  the  meeting  in 
the  Federal  Register  at  a  future  time 
DATES:  The  public  informational 
meeting  on  antimicrobial  resistance 
scheduled  for  April  26,  2002.  ft-om  9  30 
a.m.  to  4:30  p.m.  has  been  postponed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vash  Klein,  Center  for  Vetennarv 
Medicine  (HF\-12).  Food  and  Drug 
Administration.  7519  Standish  PI., 
Rockville.  MD  20855,  301-827-3795. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  9,  2002  (67  FR 
170761.  FDA  announced  that  a  public 
informational  meeting  on  antimicrobial 
resistance  would  be  held  at  the  Capital 
Hilton  Hotel.  Congressional  Room.  1001 
16th  St.  (16th  and  K  Sts).  Washington. 
DC.  on  April  26.  2002.  from  930  a.m. 
to  4:30  p.m.  FDA  is  postponing  this 
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meeting.  When  FDA  sets  a  new  date  for 
the  meeting,  we  will  publish  a  notice 
announcing  the  date,  time,  and  location 
in  the  Federal  Register. 

Dated:  April  19.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-10225  Filed  4-22-02;  4:55  pm) 

WLUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
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Chapter  35),  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Needs  Assessment  of 
the  Black  Lung  Clinics  Program:  New 

The  Bureau  of  Primary  Health  Care 
(BPHC).  Health  Resources  and  Services 
Administration  (HRSA),  is  planning  to 
conduct  a  needs  assessment  of  the  Black 
Lung  Clinics  Program.  The  purpose  of 
this  study  is  to  obtain  data  about  the 
Black  Lung  Clinic  Program  grantees/ 
sites  and  the  services  they  provide  to 
active  and  retired  coal  miners.  The 
study  consists  of  two  sections:  (1)  a 
written  and  telephone  survey  of  the  site 
Program  Coordinators  about  the  patients 
and  the  services  they  provide,  as  well  as 
services  that  patients  would  like  to 
receive,  but  which  are  not  available; 
and,  (2)  a  measurement  of  the  costs 
associated  with  delivering  requisite 


services  to  this  population  for  whom 
data  will  be  obtained  from  secondary 
sources.  The  data  collected  will  provide 
policymakers  with  a  better 
understanding  of  the  resources  needed 
to  continue  to  support  and  expand  the 
program.  The  assessment  will  provide 
new  information  about  the  organization, 
financing,  and  delivery  of  services  to 
active  and  retired  coal  miners  in  Black 
Lung  Clinic  Programs. 

Data  from  the  survey  and  costing  will 
provide  quantitative  information  about 
the  programs,  specifically:  (a)  The 
characteristics  of  the  patients  they  serve, 
(b)  the  organization  components  of  the 
program,  (c)  the  scope  of  services 
provided,  (d)  the  costs  and  resources 
necessary  to  implement  the  program,  (e) 
outreach  services  available,  and  (f)  key 
unmet  needs.  This  assessment  will 
provide  data  useful  to  the  program  and 
will  enable  HRSA  to  provide  data 
required  by  Congress  under  the 
Government  Performance  and  Results 
Act  of  1993. 

The  estimated  burden  is  as  follows: 


Form  name 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


Survey 


52 


1 


8.5 


Total  burden 
hours 


442 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235.  Washington,  DC 
20503. 

Dated:  April  19.  2002. 
)ane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 
Coordination. 
[FR  Doc.  02-10233  Filed  4-24-02;  8:45  ami 

BILUNG  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Recruitment  of  Sites  for  Assignment  of 
Commissioned  Officers 

agency:  Health  Resources  and  Services 
Administration  (HRSA).  HHS. 
ACTION:  General  notice. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  from  organized  primary  health 


care  sites  that  provide  services  to 
underserved  populations  in  the  neediest 
Health  Professional  Shortage  Areas 
(HPSAs)  throughout  the  Nation  that  are 
interested  in  receiving  an  assignment  of 
one  of  forty  (40)  PHS  commissioned 
officers.  The  National  Health  Service 
Corps  (NHSC)  will  pay  the  salaries, 
moving  expenses  and  benefits  for  40 
commissioned  officers  who  will  be  part 
of  a  mobile  cadre  of  health  care 
professionals.  These  commissioned 
officers  will  provide  services  to  patients 
at  their  assigned  practice  sites  and  may 
be  called  upon  to  respond  to  regional 
and/or  national  health  emergencies.  The 
NHSC  will  assist  the  officers  in 
acquiring,  maintaining  and  enhancing 
emergency  response  skills.  The  initial 
assignments  will  be  no  longer  than  three 
years  in  duration.  Thirty-six  of  these 
commissioned  officers  will  be  family 
practice  physicians  and  four  will  be 
dentists. 

Eligible  Applicants 

To  be  eligible  to  receive  the 
assignment  of  one  of  the  forty 
commissioned  officers,  public  and 
nonprofit  private  entities  must:  (1)  meet 
the  standard  requirements  to  be 
approved  as  an  NHSC  site  [see  sections 
333  and  333A  of  the  Public  Health 


Service  Act)  and  (2)  submit  a  completed 
Proposal  for  Use  of  a  Commissioned 
Officer  2002  form. 

All  entities  that  receive  the 
assignment  of  NHSC  personnel  must 
enter  into  an  agreement  with  the  State 
agency  that  administers  Medicaid, 
accept  assignment  of  Medicare,  see  all 
patients  regardless  of  their  ability  to  pay 
and  use  and  post  a  discounted  fee  plan. 
In  addition,  entities  must  understand 
that  if  they  receive  the  assignment  of 
one  of  these  forty  commissioned 
officers,  that  officer  will  be  away  from 
the  practice  site  for  up  to  4  weeks  per 
year  for  training  and  may  be  away  from 
the  site  for  an  additional  period  of  time 
to  respond  to  a  regional  or  national 
health  emergency. 

Evaluation  and  Selection  Process 

For  those  entities  which  meet  the 
standard  requirements  to  be  approved  as 
an  NHSC  site,  the  NHSC  will  evaluate 
and  score  their  Proposals  for  Use  of  a 
Commissioned  Officer,  looking  at  the 
health  care  needs  of  the  HPSA  to  be 
served,  the  entity's  proposed  utilization 
of  the  commissioned  officer  to  meet 
those  needs,  the  entity's  plan  for 
evaluating  that  officer's  progress  toward 
meeting  those  needs,  and  the  budget 
resources  available  to  meet  those  needs. 
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The  NHSC  will  determine  which 
entities  qualify  for  the  assignment  of 
one  of  the  forty  commissioned  officers 
based  on: 

(1)  The  Proposal's  score; 

(2)  The  health  care  needs  of  the  HPSA 
served  as  evidenced  by  the  HPSA  score 
(HPSAs  are  scored  on  a  scale  of  1  to  25 
for  priman'  care  HPSAs  and  1  to  26  for 
dental  HPSAs  using  criteria  such  as 
ratio  of  available  health  providers  to 
population,  rate  of  poverty  and  access  to 
primar\'  health  services  taking  into 
account  the  distance  to  such  services. 
Higher  HPSA  scores  correlate  to  greater 
need.):  and 

(3)  The  need  to  equitably  distribute 
the  commissioned  officers  throughout 
the  Nation. 

More  than  forty  entities  may  be 
approved  to  qualifv'  for  the  assignment 
of  one  of  these  commissioned  officers. 
Therefore,  it  is  possible  that  an  entity 
deemed  qualified  may  not  receive  a 
commissioned  officer. 

Application  Requests.  Dates  and 
Address 

All  interested  entities  will  be  required 
to  submit  a  Proposal  for  Use  of  a 
Commissioned  Officer  2002  form. 
Entities  that  are  not  on  the  NHSC 
Opportunities  List  (see  http:// 
bhpr.hrsa.gov/nhsc/opportunities — list) 
will  also  be  required  to  submit  a 
Recruitment  and  Retention  Assistance 
Application  to  enable  the  NHSC  to 
determine  if  they  meet  the  standard 
requirements  to  be  approved  as  an 
NHSC  site.  (Entities  that  are  on  the 
NHSC  Opportunities  List  have  already 
submitted  Recruitment  and  Retention 
Applications  and  have  been  approved  as 
NHSC  sites.) 

Completed  proposals/applications 
should  be  addressed  to:  National  Health 
Service  Corps.  4350  East-West  Highwav. 
8th  Floor.  Bethesda.  MD,  20814.  These' 
proposals/applications  must  be 
postmarked  on  or  before  the  deadline 
date  of  June  3,  2002.  Proposals/ 
applications  postmarked  after  fune  3. 
2002,  or  sent  to  any  address  other  than 
the  one  specified  above,  will  be 
returned  to  the  applicant  and  not  be 
considered.  Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Additional  Information 

Entities  interested  in  receiving 
proposal/application  materials  may  do 
so  by  calling  the  National  Health 
Service  Corps  call  center  at  1-80Q-221- 
9393.  They  may  also  get  information 


and  download  the  Proposal  for  Use  of 
Commissioned  Officer  2002  form  and 
the  Recruitment  and  Retention 
Assistance  Application  by  visiting  the 
NHSC  Web  site  at:  http://bhpr.hrsa.gov/ 
nhsc/. 

Dated:  April  19.2002. 
Elizabeth  M.  Duke. 

Adminislrntor. 

|FR  no( .  02-10226  Filed  4-24-02;  8:45  am] 

SILUrJG  CODE  4165-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Poison  Control  Program;  Cooperative 
Agreement  for  the  Development  of 
Patient  Management  Guidelines  for 
Poisonings 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  availabilitv  of  funds. 


SUMMARY:  The  Health  Resources  and 

Services  Administration  (HRSA) 
announces  that  up  to  S300.000  in  fiscal 
year  (FY)  2002  funds  is  available  to  fund 
one  cooperative  agreement  for  the 
development  of  guidelines  for  patient 
management  following  exposure  to  toxic 
substances.  The  award  will  be  made 
under  the  authority  of  the  Poison 
Control  Center  Enhancement  and 
Awareness  Act  (Public  Law  106-174). 
The  purpose  of  this  cooperative 
agreement  is  to  develop  evidence-based 
guidelines  to  assure  greater  consistency 
in  the  treatment  of  poisoning  episodes 
both  within  and  among  different  Poison 
Control  Centers  throughout  the  country 
HRSA's  Maternal  and  Child  Health 
Bureau  (MCHB)  will  administer  the 
cooperative  agreement  (CFDA  #93.253). 
Funding  for  the  cooperative  agreement 
in  FY  2002  was  appropriated  under 
Public  Law  107-116. 
DATES:  The  deadline  for  receipt  of 
applications  is  fuly  1,  2002. 
Applications  will  be  considered  on  time 
if  thev  are:  (1)  received  on  or  before  the 
deadline  date  or  (2)  postmarked  by  on 
or  before  the  deadline  date.  The  project 
award  date  is  September  1,  2002. 
ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123  beginning 
May  1,  2002,  or  register  on-line  at:  http:/ 
/\\'\^^v. hrsa.dhhs.gov/.  or  by  accessing 
http  ://v^'\\'w. hrsa.gov/g_ordpr3. htm 
directlv.  This  program  uses  the  standard 
Form  PHS  5161-1  (rev.  7/00)  for 
applications  (approved  under  0MB  No. 
0920-0428).  Applicants  must  use 


Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  93.253  when  requesting 
application  materials.  The  CFDA  is  a 
Government  wide  compendium  oi 
enumerated  Federal  programs,  projects, 
services,  and  activities  that  provide 
.  assistance.  All  applications  should  be 
mailed  or  delivered  to:  Grants 
Management  Officer.  MCHB;  HRSA 
Grants  Application  Center.  901  Russell 
Avenue.  Suite  450.  Gaithersburg.  MD 
20879;  telephone:  1-877-477-2123;  e- 
mail:  hrsagacahrsa.gov. 

This  application  guidance  and  the 
required  forms  for  the  cooperative 
agreement  for  the  patient  management 
guidelines  may  be  downloaded  in  either 
WordPerfect  6.1  or  Adobe  .Acrobat 
format  (.pdf)  from  the  MCHB  home  page 
at  http://ww\s-. mchb.hrsa.gov/.  Please 
contact  loni  lohns.  at  301/443-2088,  or 
ijohns'iihrsa.gov  if  you  need  technical 
assistance  in  accessing  the  MCHB  home 
page  via  the  Internet. 

This  announcement  will  appear  in  the 
Federal  Register  and  on  the  HRSA 
home  page  at:  http:// 
\v^^^v. hrsa.dhhs.gov/.  Federal  Register 
notices  are  found  by  following 
instructions  at:  http:// 
www. access. gpo.gov/sujdocs/aces/ 
ucpsl40.html 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Delany.  301/443-0926,  e-mail: 
cdelany-^ hrsa.gov  (for  questions  specific 
to  project  activities  of  the  program, 
program  objectives):  Theda  Duvall.  301/ 
443-1440.  e-mail  tduvall&hrsa. gov  (for 
grants  policy,  budgetary,  and  business 
questions). 

SUPPLEMENTARY  INFORMATION:  Patient 
Managomcnt  (Guidelines  Cooperative 
Agreement  Background  and  Objectives: 

The  Poison  Control  Center 
Enhancement  and  Awareness  Act  (Pub. 
L.  106-174)  (the  Act)  was  enacted*n 
Februarv  2000  to  provide  funding  to 
stabilize  and  enhance  Poison  Control 
Centers.  The  .\ct  also  provided  funding 
the  establishment  of  a  nationwide  toll 
free  number  for  greater  access  to  Poison 
Control  Centers  in  the  United  States, 
and  for  the  development  of  standard 
patient  management  protocols  for 
commonlv  encountered  toxic  exposures. 

Each  year,  more  than  2.000.000 
poison  exposures  are  reported  to  poison 
control  centers  (PCCs).  More  than  90 
percent  of  these  exposures  occur  in  the 
home  and  more  than  half  of  the  victims 
are  children  younger  than  6  years  of  age. 
Persons  seeking  help  with  a  poisoning 
exposure  have  access  to  PCCs  staffed  by 
toxicology  professionals  who,  via  a 
telephone  hotline,  give  immediate 
information  and  treatment  advice  about 
suspected  toxic  exposures.  About  70 
percent  of  the  exposure  cases  reported 
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to  PCCs  are  successfully  managed  at 
home  without  further  need  for  treatment 
at  a  healthcare  facility. 

Currently,  while  there  are  patient 
management  guidelines  for  individual 
centers,  there  are  no  uniform  national 
guidelines  to  provide  a  framework  for 
the  advice  given  by  toxicology 
professionals.  Since  there  is  no 
requirement  for  consistency  among 
centers,  the  treatment  of  patients  may 
differ  from  center  to  center.  The 
implementation  of  a  single  national 
telephone  number  has  increased  the 
need  for  uniform  guidelines  and 
consistency  in  care  and  advice  since  the 
same  poison  exposure  case  may  be 
handled  by  multiple  Poison  Control 
Centers. 

In  2001,  following  input  from  an  ad 
hoc  group  of  national  stakeholder 
organizations,  the  Maternal  and  Child 
Health  Bureau  (MCHB)  began  the 
process  of  developing  uniform 
guidelines  for  the  management  of 
poisoned  patients.  A  competitive 
contract  was  awarded  to  the  American 
Association  of  Poison  Control  Centers 
(AAPCC)  in  collaboration  with  the 
American  Academy  of  Clinical 
Toxicology  and  the  American  College  of 
Medical  Toxicology^  to  develop  an 
approach  to  guideline  development,  and 
apply  it  to  the  development  of 
guidelines  for  the  treatment  of  non-toxic 
exposures. 

The  approach  developed  by  the 
AAPCC  uses  an  evidence-based  review 
of  available  medical  literature  and 
poisoning  data.  Guidelines  are  drafted 
and  reviewed  by  a  consensus  panel 
comprised  of  qualified  clinical 
toxicologists.  A  secondary  review 
includes  all  Poison  Control  Center 
personnel  and  outside  groups  with 
interest  in  this  area  such  as  the 
Amertf  an  Academy  of  Pediatrics.  The 
AAPCC  tested  this  approach  by  using  it 
to  draft  guidelines  for  handling 
exposures  to  nontoxic  substances. 

Authorization 

Section  6(b)(2)  of  the  Poison  Control 
Center  Enhancement  and  Awareness 
Act  (Public  Law  106-174). 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  use  the  AAPCC- 
developed  approach  to  draft  guidelines 
for  the  treatment  of  patients  following 
exposures  to  individual  or  classes  of 
related  poisonous  substances.  MCHB 
will  expect  the  awardee  to  propose  toxic 
substances  for  guideline  development, 
draft  selected  guidelines,  and  propose  a 
plan  for  the  distribution,  utilization, 
feedback,  and  periodic  review  of  the 
guidelines. 


Eligibility 

Any  public  or  private  entity  is  eligible 
to  applv  for  the  cooperative  agreement. 
Under  the  President's  initiative,  faith- 
based  organizations  that  are  otherwise 
eligible  and  believe  they  can  contribute 
to  HRSA's  program  objectives  are  urged 
to  consider  this  initiative. 

Funding  Level/Project  Period 

Approximately  $300,000  is  available 
to  support  the  award  of  this  cooperative  ■ 
agreement  in  FY  2002.  with  a  project 
period  of  up  to  three  years.  Funding  for 
this  cooperative  agreement  beyond  FY 
2002  is  contingent  upon  satisfactory- 
performance,  the  availability  of  funds, 
and  program  priorities.  The  initial 
budget  period  is  expected  to  be  12 
months,  with  subsequent  budget  periods 
being  12  months. 

Funding  Mechanism 

The  administrative  and  funding 
instrument  to  be  used  for  this  project 
will  be  a  cooperative  agreement,  in 
which  substantial  MCHB  scientific  and/ 
or  programmatic  involvement  with  the 
awardee  is  anticipated  during  the 
performance  of  the  project.  Under  the 
terms  of  this  cooperative  agreement,  in 
addition  to  the  required  monitoring  and 
technical  assistance.  Federal 
responsibilities  will  include: 

(1)  Provision  of  services  of 
experienced  Federal  personnel  as 
participants  in  the  planning  and 
development  of  all  phases  of  this 
activity. 

(2)  Participation,  as  appropriate,  in 
meetings  conducted  during  the  period 
of  the  cooperative  agreement. 

(3)  Ongoing  review  and  concurrence 
with  activities  and  procedures  to  be 
established  and  implemented  for 
accomplishing  the  scope  of  work. 

(4)  Participation  in  the  preparation  of 
project  information  prior  to 
dis.semination. 

(5)  Participation  in  the  presentation  of 
information  on  project  activities. 

(6)  Assistance  with  the  establishment 
of  contacts  with  Federal  and  State 
agencies,  MCHB  grant  projects,  and 
other  contacts  that  may  be  relevant  to 
the  project's  mission;  and  referrals  to 
these  agencies. 

Review  Criteria 

In  general,  applications  for  this  grant 
program  will  be  reviewed  on  the  basis 
of  the  extent  to  which  they  address  the 
following  criteria: 

1 .  Completeness  and  clarity  of  the 
project  narrative; 

2.  Practicability  and  achievability  of 
the  plan  to  use  requested  funds; 


3.  Technical  qualifications  and 
capabilities  of  the  organization  and 
project  personnel; 

4.  Strength  of  the  project's  plans  for 
evaluation; 

5.  Clarity  and  appropriateness  of  the 
budget  and  coordinated  budget 
narrative. 

The  final  review  criteria  used  to 
review  and  rank  applications  for  this 
cooperative  agreement  are  included  in 
the  application  kit.  Applicants  should 
pay  strict  attention  to  addressing  these 
criteria,  as  they  are  the  basis,  upon 
which  their  applications  will  be  judged. 

Paperwork  Reduction  Act 

0MB  approval  for  any  data  collection 
in  connection  with  this  cooperative 
agreement  will  be  sought,  as  required 
under  the  Paperwork  Reduction  Act  of 
1995. 

Dated:  April  18,  2002. 
Elizabeth  M.  Duke, 
Administrator. 
[FR  Doc.  02-10089  Filed  4-24-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Special  Projects  of  National 
Significance,  Targeted  Information 
Technology  Model  Implementation; 
Evaluation  and  Technical  Assistance 
Center 

AGENCY:  Health  Resources  and  Services 
Administration  and  Agency  for 
Healthcare  Research  and  Quality,  HHS. 
ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  and  the 
Agency  for  Healthcare  Research  and 
Quality  (AHRQ)  announce  the 
availability  of  fiscal  year  (FY)  2002 
funds  to  be  awarded  under  the  Special 
Projects  of  National  Significance  (SPNS) 
program  for  discretionary  grants,  under 
a  new  competition  that  supports  the 
evaluation  of  the  effectiveness  of 
Information  Technology  (IT)  to  improve 
the  delivery  and  quality  of  care  to 
underserved  HIV-infected  individuals. 
The  purpose  of  this  new  grant  initiative 
is  to  support  multi-year  projects  that 
will  develop  and  evaluate  IT-based 
projects  that:  (1)  Optimize  the  delivery 
of  health  care;  (2)  optimize  outcomes 
and  quality  of  health  care;  and  (3)  assess 
the  cost-effectiveness  of  IT 
interventions.  In  addition,  a  Technical 
Assistance  (TA)  Center  will  be 
supported  to  provide  advice  and 
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technical  assistance  to  the  ftinded  multi- 
year  IT  Projects  regarding  program 
refinement  and  evaluation.  Special 
emphasis  is  directed  to  help  individuals 
from  communities  of  color  and 
underserved  populations. 

The  SPNS  program  is  authorized  by 
section  2691  of  the  Public  Health 
Ser\'ice  (PHS)  Act. 

Funds  will  be  awarded  in  two 
categories.  In  the  first  categorv  (IT 
Projects).  HRSA  and  AHRQ  expect  to 
award  approximately  three  (3)  grants  for 
the  development  and  evaluation  of  IT- 
based  projects  that  can  improve  the 
delivery  of  primary  medical  care  and/or 
ancillary  services  to  underserved  HIV- 
infected  individuals.  It  is  anticipated 
that  each  IT  Project  site  will  be  awarded 
approximately  S400.000  per  year  for  a  4- 
year  project  period. 

In  the  second  categon,'  (TA  Center). 
HRSA  and  AHRQ  expect  to  award  one 
grant  up  to  S300,000  per  year  for  a  4- 
year  project  period  to  support  a  TA 
Center.  This  TA  Center  will  provide 
technical  assistance  to  grantees  on  areas 
related  to  program  implementation, 
evaluation,  and  dissemination  of 
findings. 

Grants  may  be  awarded  to  eligible 
public  and  private  non-profit  entities  to 
develop  and  evaluate  technological 
interventions  of  care  for  the  treatment  of 
people  with  HIV  infection. 

Proposed  IT  Projects  should  seek  to 
improve  the  delivery  of  primary  medical 
care  and/or  ancillar>'  services  and 
contribute  to  measurable  and 
sustainable  improvements  in  three  main 
areas:  (1)  Optimizing  the  deUvery  of 
health  care:  (2)  optimizing  outcomes 
and  quality  of  health  care:  and  (3) 
assessing  the  cost-effectiveness  of  IT 
inter\'entions.  Each  of  the  areas  is 
described  below: 

Optimizing  delivery  of  care:  The  first 
area  of  emphasis  focuses  on  how  the 
application  of  technology  can  facilitate 
and  improve  the  delivery  of  care.  This 
may  include,  but  is  not  limited  to, 
linking  health  care  systems  with  other 
systems  of  care  that  HIV-infected 
individuals  may  require  such  as  drug 
rehabilitation  programs,  mental  health 
care,  cuid  other  social  services. 

Optimizing  outcomes  and  quality: 
The  second  area  of  emphasis  focuses  on 
how  to  improve  outcomes  and  quality  of 
care.  This  may  include,  but  is  not 
limited  to,  tools  for  provider  decision- 
support  in  clinical  settings  or  other 
strategies  to  reduce  medical  errors, 
enhance  medication  adherence,  and 
improve  clinician-prescribing  practices. 

Assessing  cast-effectiveness:  The  third 
area  of  emphasis  relates  to  how  the 
application  of  IT  can  reduce  health  care 
costs  without  adversely  affecting 


outcomes  or  quality.  This  may  include, 
but  is  not  limited  to.  IT  inter\'entions 
that  can  reduce  medication  costs  or 
decrease  hospitalizations  for  HIV- 
positive  patients. 

IT  Projects  should  focus  on  under- 
served  populations  and  be  evaluated  in 
outpatient  or  community-based  settings. 
Grantees  are  expected  to  select  the 
evaluative  framework  and  instruments 
within  six  (6)  months  and  have  the  IT- 
based  interv'ention  up  and  running 
within  nine  (9)  months.  The 
intervention  may  utilize  an  IT  tool 
already  in  use  or  adapt  an  IT  tool  within 
the  first  nine  (9)  months  of  award.  If 
tools  must  be  adapted,  applicants  are 
encouraged  to  partner  with  a  technology 
vendor  or  University-based  technology 
program.  IT  Project  grantees  are 
expected  to  collaborate  with  the  SPNS- 
supported  TA  Center  and  widely 
disseminate  results  of  the  project.  The 
TA  center  will  facilitate  the  evaluation 
and  dissemination  efforts  of  ♦he 
successful  IT  projects. 

The  SPNS  program  is  designed  to 
demonstrate  and  evaluate  innovative 
and  replicable  HIV  service  deliver* 
models.  The  authorizing  legislation 
specifies  three  SPNS  program 
objectives:  (1)  To  support  the 
development  of  innovative  models  of 
HIV  care;  (2)  to  evaluate  the 
effectiveness  of  innovative  program 
designs:  and  (3)  to  promote  replication 
of  effective  models.  Therefore,  crucial 
factors  in  appraising  proposals  for  IT- 
based  demonstration  models  will 
include,  among  other  factors,  the  degree 
to  which  the  applicant's  plan  improves 
the  delivery,  quality  or  cost- 
effectiveness  of  care  for  vulnerable 
subpopulations  and  historically  under- 
ser\'ed  communities  by  implementing 
innovative  IT-based  interventions. 
DATES:  To  help  HRSA  adequately  plan 
for  the  Objective  Review  Process.  Letters 
of  Intent  are  encouraged  from  all 
applicants.  Such  letters  should  be  sent 
to:  Barbara  Aranda-Naranjo,  PhD.  RN, 
FAAN,  Branch  Chief,  ATTN:  2002  IT 
Initiative,  Demonstration  Project 
Development  and  Evaluation  Branch. 
Office  of  Science  and  Epidemiology. 
HIV/AIDS  Bureau.  Health  Resources 
and  Ser\'ices  Administration,  5600 
Fishers  Lane,  Rm.  7C-07,  Rockville.  MD 
20857  or  faxed  to:  301-443-4965.  Such 
letters  should  be  received  by  SPNS 
within  30  days  after  the  publication  of 
this  Notice  of  Availability  of  Funds  in 
the  Federal  Register.  Receipt  of  these 
notices  of  intent  will  not  be  routinely 
acknowledged. 

EFFECTIVE  DATE:  Applications  must  be 
received  in  the  HRSA  Grant  Application 
Center  bv  the  close  of  business  June  12. 


2002.  to  be  considered  for  competition. 
Applications  will  meet  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date  or  (2)  postmarked  on 
or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
objective  review  panel.  A  legibh  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Ser\ice  will  be  accepted 
instead  of  a  postmark.  Private  metered 
postmai-ks  shall  not  be  accepted  as  proof 
of  timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

ADDRESSES:  The  official  grant 
application  kit  and  guidance  materials 
for  this  announcement  may  be  obtained 
from  the  HRSA  Grants  Application 
Center.  Attn:  CFDA  93.928;  2002  IT 
Initiative.  The  Legin  Group,  Inc..  901 
Russell  Avenue.  Suite  450. 
Gaithersburg,  MD  20879;  telephone 
877-477-2123.  e-mail  address: 
HRSA.GAC®hrsa.gov.  Applicants  are 
strongly  advised  to  obtain  the  Guidance 
before  preparing  applications.  Please 
mail  completed  applications  to  the 
HRSA  Grants  Application  Center, 
previously  described.  Applicants  for 
grants  will  use  Revised  Form  PHS  5161- 
1.  approved  under  0MB  Control  No. 
0937-0189.  This  form  may  also  be 
downloaded  from  the  DHHS  Program 
Support  Center  (PSC)  Web  site:  http:// 
^^^^■\v. psc.gov/forms/PHS/phs  html,  All 
applications  submitted  to  the  SPNS 
program  will  be  reviewed  and  rated  by 
an  objective  review  panel.  The 
application  guidance  may  be  accessed 
through  HRSA's  Web  site  at 
iUMv.hrsa  dhhs.gov/grants.htm 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  regarding 
business,  administrative,  and  fiscal 
issues  related  to  the  awarding  of  grants 
under  this  Notice  may  be  requested 
from  Ms  Mary  Douglas,  Grants 
Management  Specialist.  HIV/AIDS 
Bureau.  Health  Resources  and  Services 
Administration.  5600  Fishers  Lane,  Rm. 
7-89.  Rockville.  MD  20857;  telephone 
301-443-1262;  fax  301-594-6096;  e- 
mail  address:  MDouglas'e  hrsa.gov 

Additional  information  regarding 
program  issues  and  the  overall  SPNS 
Program  mav  be  requested  from  Barbara 
Aranda-Naranjo.  PhD,  RN.  FAAN. 
Branch  Chief.  ATTN:  2002  IT  Initiative, 
Demonstration  Project  Development  and 
Evaluation  Branch.  Office  of  Science 
and  Epidemiology,  HIV/ AIDS  Bureau. 
Health  Resources  and  Services 
Administration.  5600  Fishers  Lane.  Rm. 
7C-07.  Rockville.  MD  20857;  telephone 
301^43-4149:  fax  301^43-4965,  e- 
mail  address:  BAranda- 
S'aranjoi&hrsa.gov. 
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Technical  assistance  regarding  this 
hinding  announcement  may  be 
requested  from  Rick  Crane.  Special 
Program  Consultant,  Demonstration 
Project  and  Evaluation  Branch,  Office  of 
Science  and  Epidemiology.  HIV/AIDS 
Bureau,  Health  Resources  and  Services 
Administration.  5600  Fishers  Lane. 
Room  7C-07.  Rockville.  MD  20857; 
telephone  301-443-0232:  fax  415-626- 
7369;  e-mail  address  ricrane@msn.com. 

Healthy  People  2010  Objectives:  The 
Public  Health  Service  urges  applicants 
to  address  at  least  one  of  the  Healthy 
People  2010  objectives  in  their  wrork. 
plans.  Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2010  (Full 
Report)  or  Healthy  People  2010 
(Summary  Report)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Web  site: 
http./Zivww.occess.gpo.gov;  telephone: 
202-512-1800). 

SUPPLEMENTARY  INFORMATION:  The  SPNS 
program  endeavors  to  advance 
knowledge  and  skills  in  HIV  service 
delivery,  to  stimulate  the  design  of 
innovative  models  of  care,  and  to 
support  the  development  of  effective 
delivery  systems  for  these  services. 
SPNS  accomphshes  its  purpose  through 
funding,  technical  support,  and 
evaluation  of  innovative  HIV  service 
delivery  models.  Within  the  health  care 
delivery  system,  information  technology 
is  increasingly  being  used  to  improve 
services.  Rapid  advances  in  IT  now 
make  it  possible  to  bring  information  to 
both  health  care  providers  and  patients. 
Some  of  these  IT  interventions  include 
automated  laboratory  reporting, 
electronic  medical  records, 
computerized  provider  order  entry, 
smart  cards,  bar  coding  and  digital 
imaging.  In  addition,  IT  can  be  used  for 
provider  and  patient  education  and 
training.  While  the  use  of  information 
technology  in  health  care  continues  to 
expand,  there  is  little  to  no  evidence 
demonstrating  the  effectiveness  of  IT  to 
improve  HIV  care.  This  solicitation 
seeks  proposals  that  will  assess  the 
extent  to  which  IT  applied  in  various 
HIV  care  settings  can  contribute  to 
measurable  and  sustainable 
improvements  in  the  delivery,  quality  or 
cost-effectiveness  of  care  for  people 
living  with  HIV.  Further,  the 
announcement  seeks  applications  for  a 
TA  Center  to  work  with  funded  IT 
Project  grantees. 

Review  Criteria 

Criteria  for  the  technical  review  of 
applications  for  IT  Projects  are  as  follows 

1.  (20  points)  Description  of  the  applicant's 
organizational  capacity  and  eligibility; 


2.  (15  points)  Description  of  the  context  for 
the  proposed  intervention; 

3.  (25  points)  Description  of  the  applicant's 
current  IT-based  model  and  proposed 
intervention; 

4.  (25  points)  Description  of  evaluation  and 
dissemination  plans: 

5.  (10  points)  Appropriateness  and 
justification  of  the  budget;  and 

6.  (5  points)  Adherence  to  Program 
Guidance. 

Criteria  for  the  technical  review  of 
applications  for  the  TA  Center  are  as  follows 

1.  (25  points)  Description  of  the 
professional  qualifications  of  personnel; 

2.  (20  points)  Description  of  the 
organizational  capacity; 

3.  (25  points)  Description  of  a 
comprehensive  work  plan; 

4.  (15  points)  Description  of  product 
development  activities; 

5.  (10  points)  Appropriateness  and 
adequacy  of  the  budget;  and 

6.  (5  points)  Adherence  to  the  Program 
Guidance. 

Availability  of  Funds 

The  SPNS  program  is  authorized  by 
Section  2691  of  the  PHS  Act.  Grants  may 
be  awarded  directly  to  public  and  non- 
profit private  entities,  including 
community-based  organizations.  The 
program  has  approximately  $1.5  million 
dollars  available  for  this  initiative. 
HRSA  expects  to  make  approximately 
three  (3)  awards  for  demonstration 
projects  and  one  award  for  the 
Technical  Assistance  Center.  The 
budget  and  project  periods  for  approved 
and  funded  projects  will  begin  on  or 
about  October  1,  2002.  All  applicants 
should  submit  budgets  for  the  4-year 
project  period. 

All  grantees  funded  should  recognize 
that  this  initiative  is  not  designed  to 
provide  continuous  support  once  the 
SPNS  demonstration  project  is 
completed  and  evaluated. 
Demonstration  programs  are  strongly 
encouraged  to  secure  non-SPNS  funding 
support  during  their  projects  if  the 
evaluation  suggests  that  the  model  is 
effective  and  merits  continuation. 
Further  information  on  this  matter  is 
contained  in  the  Guidance. 

Eligible  Applicants 

The  statute.  Section  2691(a)  specifies 
that  grants  may  be  awarded  to  public 
and  non-profit  private  entities  to  fund 
special  programs  for  the  care  and 
treatment  of  people  with  HIV  disease. 
Eligible  applicants  may  include,  but  are 
not  limited  to.  State,  local,  or  tribal 
public  health,  mental  health,  housing, 
or  substance  abuse  departments;  public 
or  non-profit  hospitals  and  medical 
facilities:  faith-based  and  community- 
based  service  organizations  (e.g.,  AIDS 
service  organizations.  Federally- 


qualified  health  centers,  family 
planning  centers,  AIDS  anti- 
discrimination and  advocacy 
organizations,  homeless  assistance 
providers,  hemophilia  centers, 
community  mental  health  centers, 
substance  abuse  treatment  centers, 
urban  and  tribal  Indian  health  centers  or 
facilities,  migrant  health  centers,  etc.), 
institutions  of  higher  education  (e.g.. 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities),  and  national  service 
provider  and/or  policy  development 
associations  and  organizations. 

Allowable  Costs 

The  basis  for  determining  allocable 
and  allowable  costs  to  be  charged  to 
PHS  grants  is  set  forth  in  45  CFR  part 
74  and  45  CFR  part  92  for  State,  local, 
or  tribal  govenunents.  The  four  separate 
sets  of  cost  principles  prescribed  for 
public  and  private  non-profit  recipients 
are:  0MB  Circular  A-87  for  State,  local 
or  tribal  governments;  0MB  Circular  A- 
21  for  institutions  of  higher  education; 
45  CFR  part  74,  Appendix  E  for 
hospitals;  and  0MB  Circular  A-122  for 
non-profit  organizations.  Further 
information  on  allowable  costs  is 
contained  in  the  Guidance. 

Reporting  and  Other  Requirements 

A  successful  applicant  under  this 
notice  will  submit  two  semi-annual 
activity  summary  reports,  in  accordance 
with  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
74.51  "Monitoring  and  Reporting  of 
Program  Performance,"  with  the 
exception  of  State  and  local 
governments  to  which  45  CFR  part  92 
reporting  requirements  apply. 

Federal  Smoke  Free  Compliance 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  to  promote 
the  non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care  or  early  childhood 
development  services  are  provided  to 
children. 

Public  Health  System  Reporting 
Requirements 

This  program  is  also  subject  to  the 
Public  Health  System  Reporting 
Requirements  which  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  No.  0937-0195. 
Under  these  requirements,  any 
community-based,  non-govenunental 
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applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to  keep 
State  and  local  health  officials  appraised 
of  proposed  health  services  grant 
applications  submitted  from  within 
their  jurisdictions. 

All  applicants  are  required  to  submit, 
no  later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  administrator  of  the 
State  and  local  health  agencies  and  to 
the  State  and  local  AIDS  program 
director  in  the  area(s)  to  be  affected  by 
the  proposed  program:  (1)  a  copy  of  the 
face  page  of  the  application  (SF  424): 
and,  (2)  a  summary'  of  the  project,  not 
to  exceed  one  page,  which  provides:  (a) 
A  description  of  the  population  to  be 
served;  [b)  a  summary  of  the  services  to 
be  provided;  and,  (c)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  this 
program. 

Executive  Order  12372 

The  SPNS  Grant  Program  has  been 
determined  to  be  a  program  subject  to 
the  provisions  of  Executive  Order 
12372,  concerning  intergovernmental 
review  of  Federal  Programs,  as 
implemented  by  45  CFR  part  100. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  under 
this  notice  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State 
Single  Point  of  Contact  (SPOC)  for  the 
review.  Applicants  (other  than  federally 
recognized  Indian  tribes)  should  contact 
their  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  state.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  deadline 
dates.  HRSA  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  the  due 
date.  [See  "Intergovernmental  Review  of 
Federal  Programs,"  Executive  Order 
12372,  and  CFR  part  100,  for  a 
description  of  the  review  process  and 
requirements.) 


Audit  Requirements 

Applicants  are  required  to  comply 
with  requirements  of  0MB  Circular  A- 
133.  For  additional  information  on  this 
topic,  contact  Ms.  Man,'  Douglas,  Grants 
Management  Specialist.  HIV/AIDS 
Bureau,  Health  Resources  and  Services 
Administration,  5600  Fishers  Lane,  Rm. 
7-89.  Rockville,  MD  20857:  telephone 
301-443-1262;  fax  301-594-6096;  e- 
mail  address:  MDouglas@hrsa.gov. 

The  0MB  Catalog  of  Federal  Domestic 
.Assistance  number  for  the  Special  Projects  of 
National  Significance  is  93.928. 

Dated;  .April  18.  2002. 
Elizabeth  M.  Duke. 
Administrator. 

|FR  Doc.  02-10088  Filed  4-24-02:  8:45  am) 
BILLING  CODE  4165-15-P  * 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Fiscal  Year  2003  Competitive 
Application  Cycle  for  the  National 
Research  Service  Award  Program 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  Fiscal  Year  2003 
applications  will  be  accepted  for  the 
National  Research  Service  Award 
Program  administered  by  HRSA 
pending  availability  of  funds.  To 
administer  this  program.  HRSA  receives 
one  percent  of  all  NRSA  funding 
provided  to  the  National  Institutes  of 
Health. 

Authorizing  Legislation:  These 
applications  are  solicited  under  the 
National  Research  Service  Awards  (42 
CFR  part  66)  and  section  487(d)(3)  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended,  which  provides  funding  to 
eligible  institutions  to  develop  or 
enhance  research  training  opportunities 
in  primary  medical  care  for  individuals 
selected  by  the  institutions. 

Purpose  of  Award:  To  provide  grants 
to  institutional  postdoctoral  research 
training  programs  to  train  researchers  in 
primary  medical  care. 

Eligible  Applicants:  An  applicant 
must  be  an  entity  that  has  received 
Federal  grant  or  contract  support  imder 
sections  747  (Family  Medicine 
Training),  748  (General  Internal 
Medicine  and  General  Pediatrics 
Training,  revised  in  1998  to  section 
747),  or  749  (General  Dentistry  Training. 


revised  in  1998  to  section  747)  of  the 
PHS  Act. 

Review  Criteria:  The  review  criteria 
are:  (1)  Histor>"  of  performance  of  faculty 
and  trainees;  (2)primar\'  care  research 
focus;  and  (3)  trainee  recruitment  and 
retention.  Additional  information 
pertaining  to  the  Review  Criteria  will  be 
listed  in  the  Supplement  to  Instructions 
for  application  form  PHS-398. 

Estimated  Amount  at  Available 
Funds:  Pending  final  approval  of  the 
FY2003  budget,  it  is  anticipated  that 
56.600.000  will  be  available  in  fiscal 
year  2003  for  this  program, 

Estimated  Sumber  of  Aivards  It  is 
estimated  that  25  awards  will  be  made 
for  fiscal  year  2003. 

Application  Requests,  Availabilitv. 
Dates  and  Addresses:  The  PHS  398 
application  is  currently  available  and 
may  be  downloaded  via  the  web  at 
http://Hi\'w. hrsa.gov/bhpr/grants2002. 
The  instructions  for  preparing  the 
Institutional  National  Research  Service  ■ 
Award  Applications  are  contained 
within  application  form  PHS  398.  In 
addition  to  that  material,  it  is  also 
important  to  download  and  use  the 
Supplement  to  Instructions  for 
application  form  PHS  398.  Application 
for  Institutional  National  Research 
Service  Awards  Grant  ^or  Research 
Training  In  Primary'  Medical  Care  that 
will  be  posted  on  the  Health  Resources 
and  Ser\'ices  Administration.  Bureau  of 
Health  Professions  web  site  at  http:// 
v^^'H-. hrsa.gov/bhpr/grants2002.  The 
Supplement  to  Instructions  for 
application  form  PHS  398  will  be 
available  for  downloading  via  the  Web 
on  April  25,  2002.  Hard  copies  of  the 
application  form  PHS  398  and  the 
Supplement  to  Instructions  may  be 
obtained  by  contacting  the  HRSA  Grants 
Application  Center  at  901  Russell 
Avenue.  Suite  450.  Gaithersburg,  MD 
20879.  (877)  477-2123.  To  be 
considered  for  competition,  applications 
must  be  postmarked  or  received  on  or 
before  June  14,  2002  in  the  HRSA  Grants 
Application  Center. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelby  Biedenkapp  or  Marcia  Bntt, 
Division  of  Medicine  and  Dentistry, 
Bureau  of  Health  Professions.  HRSA. 
Room  9A-20,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  Manland 
20857.  or  e-mail  address 
sbiedenkapp@hrsa.gov  or 
mbritt@hrsa.gov.  telephone  number  is 
301^43-1467  and  fax  number  is  301- 
443-1945. 

Paperwork  Reduction  Act:  The 
Application  for  the  National  Research 
Service  Award  Program  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
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Reduction  Act.  The  0MB  clearance 
number  is  0925-0001. 

Dated:  April  19,  2002. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  02-10231  Filed  4-25-02;  8:45  am] 

BILLING  C00£  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Organ  Procurement  and 
Transplantation  Network 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  meeting  of  the 

Advisor>'  Committee  on  Organ 

Transplantation. 


summary:  Pursuant  to  Public  Law  92- 
463,  the  Federal  Advisorv-  Committee 
Act,  as  amended  (5  U.S.C.  Appendix  2). 
notice  is  hereby  given  of  the  second 
meeting  of  the  Advisory  Committee  on 
Organ  Transplantation  (ACOT), 
Department  of  Health  and  Human 
Services  (HHS).  The  meeting  will  be 
held  from  approximately  8  a.m.  to  6 
p.m.  on  May  30,  2002,  and  from  8  a.m. 
to  5  p.m.  on  May  31,  2002,  at  the  Hotel 
Wasjfiington,  Pennsvlvania  Avenue  at 
15th  Street,  NW,  Washington.  DC  20004. 
The  meeting  will  be  open  to  the  public; 
however,  seating  is  limited  and  pre- 
registration  is  encouraged  (see 
SUPPLEMENTARY  INFORMATION). 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  42  U.S.C.  section  217a. 
section  222  of  the  Public  Health  Service 
Act,  as  amended,  and  42  CFR  121.12 
(2000),  the  ACOT  was  established  to 
assist  the  Secretary  in  enhancing  organ 
donation,  ensuring  that  the  system  of 
organ  transplantation  is  grounded  in  the 
best  available  medical  science,  and 
assuring  the  public  that  the  system  is  as 
effective  and  equitable  as  possible,  and. 
thereby,  increasing  public  confidence  in 
the  integrity  and  effectiveness  of  the 
transplantation  system.  The  ACOT  is 
composed  of  41  members,  including  the 
Chair.  Members  are  serving  as  Special 
Government  Employees  and  have 
diverse  backgrounds  in  fields  such  as 
organ  donation,  health  care  public 
policy,  transplantation  medicine  and 
surgery,  critical  care  medicine  and  other 
medical  specialties  involved  in  the 
identification  and  referral  of  donors, 
non-physician  transplant  professions, 
nursing,  epidemiology,  immunology, 
law  and  bioethics.  behavioral  sciences, 
economics  and  statistics,  as  well  as 
representatives  of  transplant  candidates. 


transplant  recipients,  organ  donotf ,  and 
family  members. 

The  ACOT  will  hear  and  discuss 
reports  from  the  following  ACOT 
subcommittees:  Kidney/Pancreas 
Allocation  Review;  Heart/Lung 
Allocation  Review;  Liver  Allocation 
Review;  Educating  and  Recognizing 
Actual  and  Potential  Donors;  Improving 
Systemic  Performance  (The  Law); 
Improving  Systemic  Performance  [The 
Professions);  Meeting  the  Needs  of 
Multicultural  Populations;  and  Clinical 
Issues,  including  Alternative  Organ 
Sources. 

The  draft  meeting  agenda  will  be 
available  on  May  15  on  the  Division  of 
Transplantation's  website  http:// 
i\'w\v.hrsa.gov/osp/d^t/whatsnew.htm  or 
the  Department's  donation  website  at 
http://www.organdonor.gov/news.htm. 

A  registration  form  is  available  on  the 
Division  of  Transplantation's  website: 
h  tip  -.//www. h rsa .gov/osp/dot/ 
\vhatsnew.htm  or  the  Department's 
donation  website  at  http:// 
www.organdonor.gov/news.htm.  The 
completed  registration  form  should  be 
submitted  by  facsimile  to  McFarland 
and  Associates.  Inc..  the  logistical 
support  contractor  for  the  meeting,  at 
FAX  number  (301)  589-2567. 
Individuals  without  access  to  the 
Internet  who  wish  to  register  may  call 
Verna  Robinson  with  McFarland  and 
Associates,  Inc.,  at  301-562-5326. 
Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notifv'  the  ACOT  Executive 
Director.  Jack  Kress,  in  advance  of  the 
meeting.  Mr.  Kress  may  be  reached  by 
telephone  at  301-443-8653,  by  e-mail 
at:  ikress2@hrsa.gov,  or  in  writing  at  the 
address  of  the  Division  of 
Transplantation  provided  below. 
Management  and  support  services  for 
ACOT  functions  are  provided  by  the 
Division  of  Transplantation,  Office  of 
Special  Programs,  HRSA,  Room  7C-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone 
301-443-7577. 

After  the  presentation  of  the 
subcommittee  reports,  members  of  the 
public  will  have  an  opportunity  to 
provide  comments  on  the  subcommittee 
reports.  Because  of  the  Committee's  full 
agenda  and  the  time  frame  in  which  to 
cover  the  agenda  topics,  public 
comment  will  be  limited.  All  public 
comments  will  be  included  in  the 
record  of  the  ACOT  meeting. 


Dated:  April  19,  2002. 
Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  02-10232  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group  Genome  Research  Review  Committee. 

Date:  June  4,  2002. 

Time:  8:00  a.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ken  D.  Nakamura,  PhD. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  301  402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research.  National  Inslitutes  of  Health,  HHS) 

Dated:  April  18.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
(FR  Doc.  02-10113  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U,S.C.. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  .^dvi.sory 
Council  for  Human  Genome  Research. 

Dafe.Mav  20-21.  2002. 

Open:  May  20.  2002.  8:30  a.m.  to  12;30 
p.m. 

Agenda:  Discus.sion  of  NHGRI  events  and 
program  priorities. 

Place:  Holidav  Inn,  8777  Georgia  Avenue, 
Silver  Spring.  MD  20910. 

Closed:  May  20.  2002.  1:30  p.m.  to 
adjournment  on  May  21.  2002. 

Agenda:  To  review  and  evaluate  grant 
applications  and'or  proposals. 

Place:  Holidav  Inn.  8777  Georgia  Avenue. 
Silver  Spring.  MD  20910. 

Contact  Person:  Elke  Jordan.  PhD,  Deputy 
Director.  National  Human  Genome  Research 
Institute.  National  Institutes  of  Health.  PHS. 
DHHS,  31  Center  Drive.  Building  31.  Room 
4B09.  Bethesda.  MD  20892.  301-496-0844. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  April  18,  2002. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc.  02-10114  Filed  4-24-02:  8:45  ami 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 


National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(cK6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and/or 
contract  proposals  and  the  discussions 
could  disclose  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications 
and/or  contract  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Same  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  .Mcoholism. 
Date:  lune  5-6,  2002. 
Closed:  lune  5,  2002.  7  p.m.  to  9  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Open:  June  6.  2002.  8:30  a.m.  to  4  p.m. 
Agenda:  Program  documents. 
Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  El/2.  Bethesda.  MD  20892. 
Contact  Person:  Kenneth  R.  Warren,  PHD. 
Director.  Office  of  Scientific  Affairs.  National 
Advisorv  Council  on  .Mcohol  .'\buse  and 
Alcoholism.  National  Institutes  of  Health. 
VVillco  Building.  Suite  409.  6000  Executive 
Boulevard,  Bethesda.  MD  20892-7003.  301- 
443—4375,  kwarren'S niaaa.nih.gov 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  silk.nih.gov/ 
silk/niaaal  /about/roster.htm.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available 
(Catalogue  of  Federal  Domestic  .\ssistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  .Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  .Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health.  HHS) 

Dated:  April  18,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory  Comittee 

Policy. 

[FR  Doc.  02-10115  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Targeted  Gene  Expression  for 
the  Treatment  of  Cancer,  Bone 
Metastasis  and  Diatietes 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 

with  as  U.S.C.  209  (c)(1)  and  37  CFR 
404.7  (a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in  the  Provisional 
Patent  Application  No.  60/024.213,  filed 
8/15/96.  converted  to  PCT  (PCT/US97/ 
15270)  filed  on  8/14/97  entitled 
"Spatially  and  Temporal  Control  of 
Gene  Expression  Protein  Promoter  in 
Combination  with  Local  Heat"  to  Gene 
Control  S.A..  a  non-U. S  corporation 
located  at  9.  rue  Boissonnas  CH  1211 
Geneva  24,  Switzerland.  The  patent 
rights  of  this  invention  have  been 
assigned  to  the  United  States  of 
America.  The  proposed  field  of  use  may 
be  limited  to  targeted  gene  expression, 
for  the  treatment  of  cancer,  bone 
metastasis  and  diabetes 
DATES:  Only  written  comments  and/or 
applications  for  a  license,  received  by 
the  NIH  Office  of  Technology  Transfer 
on  or  before  lune  24.  2002.  will  be 
considered. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to;  Wendy  R.  Sanhai.  Ph.D  .  Technology 
Licensing  Specialist.  Office  of 
Technologv  Transfer.  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325.  Rockville,  MD  20852-3821; 
telephone:  (301)  496-7736  ext  244; 
facsimile:  (301)  402-0220:  e-mail: 
sanham-<s.od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 
SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  the  spatial  and 
temporal  control  of  exogenous  gene 
expression  in  genetically  engineered 
cells  and  organisms.  In  particular,  it 
covers  the  use  of  heat  inducible 
promoters  such  as  the  promoter  of  heat 
shock  genes  to  control  the  expression  of 
exogenous  genes.  It  further  relates  to  the 
use  of  focused  ultrasound  to  heat  cells 
that  contain  therapeutic  genes  under  the 
control  of  heat  shock  promoter,  thereby 
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inducing  the  expression  of  therapeutic 
genes. 

The  prospective  exclusive  license 
territory  vvill  be  worldwide  and  will  be 
royalty-bearing.  Said  license  may  be 
granted  within  sixty  (60)  days  from  the 
date  of  this  published  notice  unless  the 
NIH  receives  written  evidence  and 
argument  establishing  that  granting  this 
license  is  inconsistent  with  the  terms 
and  conditions  of  35  U.S.C.  209(c)(1) 
and37CFR404.7(a)(l)(i). 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  April  17,2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer 
[FR  Doc.  02-10117  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  414(H)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Prospective  Grant  of  Exclusive 
License:  Synthetic  Ordered  Arrays  of 
Antigen  for  ttie  Induction  of 
Autoantiix>dles 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  United  States  Patent 
Application  09/835,124  and  its  foreign 
equivalents,  entitled  "Virus-Like 
Particles  for  the  Induction  of 
Autoantibodies,"  filed  on  April  13, 
2001,  with  priority  back  to  U.S.  S/N  60/ 
105.132,  filed  October  21,  1998,  to 
LigoCyte  Pharmaceuticals.  Inc.,  having  a 
place  of  business  in  Bozeman,  Montana. 
The  patent  rights  in  this  invention  have  " 
been  assigned  to  the  United  States  of 
America. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  June 
24,  2002,  will  be  considered. 


ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Peter  Soukas,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  e-mail: 
psl93c@nih.gov:  telephone:  (301)  496- 
7056,  ext.  268;  facsimile:  (301)  402- 
0220. 

SUPPLEMENTARY  INFORMATION:  This 
invention  claims  compositions  and 
methods  for  producing  antibodies  to 
tolerogens  (self-antigens  normally 
exposed  to  B  cells  that  fail  to  induce  an 
antibody  response).  The  compositions  of 
the  invention  comprise  multiple  copies 
of  a  tolerogen  (or  at  least  one  B  cell 
epitope  of  a  tolerogen)  chimerized  to 
capsomeric  structures  or  capsid  proteins 
in  an  orderly  manner.  This  invention 
could  potentially  replace  any  treatment 
utilizing  chronic  administration  of  a 
monoclonal  antibody  that  reacts  with  a 
self-antigen. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
non-Virus-Like  Particle  (VLP) 
polyvalent  liposome  nanoparticle 
vaccines  against  self-antigens. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  April  17,  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
(FR  Doc.  02-10116  Filed  4-24-02;  8:45  am) 
BILUNG  CODE  414O-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Privacy  Act  of  1974:  Establishment  of 
New  Privacy  Act  System  of  Records 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  DHHS. 
action:  Privacy  Act  of  1974:  Notice  of 
new  system  of  records 

SUMMARY:  The  Substance  abuse  and 
mental  Health  Services  Administration 
(SAMHSA)  is  establishing  a  new  system 
of  records  in  order  to  implement  the 
provisions  of  the  Controlled  Substances 
Act  as  amended  (21  U.S.C.  823(g)(2)). 
SUPPLEMENTARY  INFORMATION:  New 
legislation  permits  practitioners  to  seek 
waivers  from  the  separate  registration 
requirements  required  under  the 
Controlled  Substances  Act  for 
practitioners  who  use  narcotic  treatment 
medications  in  the  maintenance  or 
detoxification  treatment  of  opiate 
addition.  The  Secretary  of  the 
Department  of  Health  and  Human 
Services  has  delegated  to  SAMHSA  the 
responsibility  of  determining  whether 
practitioners  meet  the  requirements  for 
these  waivers.  To  be  eligible  for  waivers, 
practitioners  must  be  licensed 
physicians,  must  be  registered  by  Drug 
Enforcement  Administration  (DEA), 
must  fulfill  qualifications  for  training 
and  experience,  and  must  make  written 
certifications  about  treatment  capacity 
and  patent  load.  Practitioners 
determined  eligible  for  a  waiver,  will 
receive  a  unique  identification  number 
from  DEA,  and  will  be  eligible  to 
prescribe  certain  approved  opioid 
treatment  medications. 

This  new  system  of  records  will 
permit  SAMHSA  to  conduct  its 
responsibilities  to  determine  whether 
practitioners  meet  requirements  for 
waivers.  SMHSA  will  use  the 
information  from  this  system  to  verify 
DEA  registration  status,  to  verify 
medical  license  status,  and  to  verify 
training  and  experience  qualifications. 
In  addition,  for  those  practitioners  who 
consent,  SMHSA  will  use  limited 
information  from  this  system  to 
augment  the  Substance  Abuse 
Treatment  Facility  Locator.  The 
Treatment  Facility  Locator  is  a  web- 
based  system  that  permits  individuals 
seeking  treatment  to  locate  treatment 
providers. 

DATES:  SAMHSA  invites  interested 
persons  to  submit  comments  on  the 
proposed  new  system  on  or  before  May 
28,  2002.  SAMHSA  vrill  adopt  this  new 
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system  without  further  notices  on  June 
lb,  2002  unless  comments  are  received 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Please  address  comments  to 
the  SAMHSA  Privacy  Act  Officer. 
Division  of  Administrative  Services, 
Room  6-101,  Parklawn  building, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane,  Rockville,  Mar\'land  20857.  We 
will  make  comments  available  for 
public  inspection  at  the  above  address 
during  normal  business  hours.  8:30 
a.m.-5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nichols  Reuter,  Supervisory,  Public 
Health  Advisor,  Office  of  Pharmacologic 
and  Alternative  Therapies,  Center  for 
Substance  Abuse  Treatment/SAMHSA, 
5600  Fishers  Lane,  Rockwall  II,  suite 
740,  Rockville,  Maryland  20857  (301) 
443-0547. 

Dated:  April  4,  2002. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 

09-30-0052 
SYSTEM  NAME: 

Opioid  Treatment  Waiver  Notification 
System. 

SECURrnr  classification: 
None. 

SYSTEM  LOCATION: 

Office  of  Pharmacologic  and 
Alternative  Therapies,  Center  for 
Substance  Abuse  Treatment,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Room  7-40,  Rockwall  II 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

An  individual  practitioner  (physician) 
or  a  practitioner  in  a  group  practice  who 
submits  a  written  notification  of  intent 
to  use  schedule  III.  IV,  V  opioid  drugs 
for  the  maintenance  or  detoxification 
treatment  of  opiate' addiction  under  21 
U.S.C.  823(g)(2). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Physician  name,  address,  phone, 
facsimile,  state  medical  license  number, 
DEA  registration  number,  credentialing 
and  specialized  training  information.  In 
addition,  for  those  practitioners  in 
group  practices,  the  group  practice  EIN. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Controlled  Substance  Act  (21  U.S.C. 
823(g)(2)). 

PURPOSES(S): 

To  determine  (as  required  by  21 
U.S.C.  823(g)(2))  whether  practitioners 


who  submit  notifications  meet  all  of  the 
requirements  for  a  waiver  under  21 
U.S.C.  823(g)(2)(B).  The  established 
criteria  for  a  waiver  include:  a  written 
notification  that  states  the  practitioner's 
name,  the  practitioner's  registration 
under  21  U.S.C.  823(f).  the  practitioner's 
physician  license  under  State  law,  and 
the  qualifying  physician  criteria.  The 
record  system  will  also  allow  disclosure 
with  consent  of  limited  information  to 
the  Treatment  Facility  Locator. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Medical  speciality  societies  to 
verify-  practitioner  qualifications. 

B.  Other  federal  law  enforcement  and 
regulatory  agencies  for  law  enforcement 
and  regulatory  purposes. 

C.  State  and  local  law  enforcement 
and  regulatory  agencies  for  law 
enforcement  and  regulator)-  purposes. 

D.  Persons  registered  under  the 
Controlled  Substance  Act  (Pub.  L  91- 
513)  for  the  purpose  of  verifying  the 
registration  of  customers  and 
practitioners. 

E.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

F.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof:  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

G.  SAMHSA  intends  to  disclose 
information  from  this  system  to  an 
expert,  consultant,  or  contractor 
(including  employees  of  the  contractor) 
of  SAMHSA  if  necessary  to  hirther  the 
implementation  and  operation  of  this 
program. 


Disclosure  limited  to  individual's 
name,  address,  and  phone  number  will 
also  be  made  to  the  SAMHSA  Treatment  • 
Facility  Locator  pursuant  to  express 
consent. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 
STORAGE: 

Documents  are  filed  in  manual  files  in 
enclosed  and/or  locked  file  cabinets  and 
in  secured  computers.  The  same  basic 
data  is  maintained  in  an  automated 
system  for  quick  retrieval. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  the 
individual  practitioner's  name  and  cross 
indexed  by  the  practitioner's  DEA 
registration  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Federal  contract 
and  support  personnel. 

2.  Physjcal  Safeguards:  All  folders  are 
in  file  cabinets  in  a  room  that  is  locked 
after  business  hours  in  a  building  with 
controlled  entry  (picture  identification). 
Files  are  withdrawn  from  cabinet  for 
Federal  staff  who  have  a  need  to  know- 
by  a  sign  in  and  out  procedure. 

"  3.  Procedural  Safeguards:  Access  to 
records  is  strictly  limited  to  those  staff 
members  trained  in  accordance  with  the 
Privacy  Act. 

4.  Implementation  Guidelines :'DHHS 
Chapter  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  a  period  of 
five  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Nicholas  Reuter,  Office  of 
Pharmacologic  and  Alternative 
Therapies,  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  emd  Mental 
Health  Ser%-ices  Administration.  Room 
6-70.  Rockwall  II  Building.  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  Address  above  or  appear  in  person 
to  the  Division  of  Contracts 
Management.  An  individual  may  learn 
if  a  record  exists  about  himself/herself 
upon  written  request  with  notarized 
signature.  An  individual  who  is  the 
subject  of  records  maintained  in  this 
record  system  may  also  request  an 
accounting  of  all  disclosures  that  have 
been  made  for  that  individual's  records, 
if  any. 
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RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  specify  the  record 
contents  being  sought.  An  individual 
may  also  request  an  accounting  of 
disclosures  of  his/her  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  identify  the  record,  specifv' 
the  information  being  contested,  the 
corrective  action  sought,  along  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individual  practitioner  notifications 
of  intent  to  use  Schedule  III,  IV,  or  V 
opioid  drugs  for  the  Maintenance  and 
Detoxification  Treatment  of  Opiate 
Addiction  under  21  USC  §  823(g)(2). 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

|FR  Doc.  02-10261  Filed  4-24-02;  8:45  am] 
BIUING  CODE  4162-20-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  bv  Mav  28, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 


Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (■[&  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-«44074 

Applicant:  George  E.  Hogan,  Jr.,  Double 

H  Exotics.  Okeechobee,  FL. 

The  applicant  requests  renewal  of  his 
permit  to  authorize  interstate  and 
foreign  commerce,  export,  and  cull  of 
excess  male  barasingha  (Cervus 
duvauceli)  and  Arabian  oryx  [Orpc 
leucoryx)  from  his  captive  herd  for  the 
purpose  of  enhancement  of  survival  of 
the  species.  This  notice  shall  cover  a 
period  of  five  years.  Permittee  must 
apply  for  renewal  annually. 

PRT-694126 

Applicant:  National  Institutes  of  Health/ 
National  Cancer  Institute,  Frederick, 
MD. 

The  applicant  requests  an  amendment 
of  their  permit  authorizing  the  import  of 
multiple  shipments  of  biological 
samples  from  wild,  captive-held,  and/or 
captive-born  endangered  primates 
(Primates),  bears  (Ursidae),  and  cats 
(Felidae),  to  now  include  biological 
samples  from  all  endangered  mammals, 
for  the  purpose  of  scientific  research.  No 
animals  can  be  intentionally  killed  for 
the  purpose  of  collecting  specimens. 
Any  invasively  collected  samples  can 
only  be  collected  by  trained  personnel. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a 
period  of  5  years. 

PRT-055376 

Applicant:  Lance  H.  Norris,  Nunich,  MI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Danialiscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-055375 

Applicant:  Thomas  P.  Tinnin, 

Albuquerque,  MN. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-673539,  055424,  055425,  055426 

Applicant:  Gatti  Productions,  Inc, 

Orange,  CA. 

The  applicant  request  three  new 
permits  and  the  re-issuance  of  one 
permit  to  export,  re-export,  and  re- 
import Asian  elephants  [Elephas 
maximus)  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  sur\'ival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

PRT-839021 

Applicant:  Ferdinand  and  Anton 
Hantig,  d.b.a.  Manimal  Magic  Act, 
Inc,  Las  Vegas,  NV. 
The  applicant  request  re-issuance  of 
their  permits  to  re-export  and  re-import 
tigers  (Panthera  tigris)  and  progeny  of 
the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-60g348 

Applicant:  Hawthorn  Corporation, 

Grayslake,  IL. 

The  applicant  request  re-issuance/ 
renewal  of  their  permit  to  re-export  and 
re-import  Asian  elephants  (Elephas 
maximus]  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

PRT-777744,  812757 

Applicant:  Hawthorn  Corporation, 

Grayslake,  IL. 

The  applicant  request  re-issuance  of 
their  permits  to  re-export  and  re-import 
tigers  (Panthera  tigris)  and  progeny  of 
the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
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Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisf>'  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

PRT-055302 

Applicant:  Richard  B.  Sapa.  Columbia 

Falls.  MT. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimua] 
sport  hunted  from  the  Southern 
Beaufort  polar  bear  population  in 
Canada,  for  personal  use. 

PRT-055367 

Applicant:  Richard  Hawkins,  Rochester. 

MN. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  mahtimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada,  for 
personal  use. 

PRT-055368 

Applicant:  Jerrv  P.  Mariska.  Waseca. 

MN. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  mahtimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada,  for 
personal  use. 

PRT-055444 

Applicant:  Louis  F.  Spadaccino, 

Holland.  PA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada,  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 


sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  0MB 
control  number. 

Dated:  .^pril  12.2002. 
Anna  Barry, 

Senior  Ptrmtt  Biolaoist,  Brand}  of  Permits, 
Division  of  Management  Authority. 
\VR  Do(  .  ()2-1012.T  Filed  4-24-02:  8:4.S  ami 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Blairwood/Silver  Oak)  for  Incidental 
Take  of  the  Golden-Cheeked  Warbler 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability. 


summary:  Blairwood.  Ltd.  (Applicant) 
has  applied  for  an  incidental  take 
permit  (TE-053021-0)  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  requested  permit  would 
authorize  the  incidental  take  of  the 
endangered  golden-cheeked  warbler. 
The  proposed  take  would  occur  as  the 
result  of  the  construction  and 
occupation  of  a  residential  and 
commercial  development  on  the 
approximately  98.43-acre  Silver  Oak 
Subdivision,  Williamson  County.  Texas 

DATES:  Written  comments  on  the 
application  should  be  received  within 
60  days  of  the  date  of  this  publication. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico,  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
bv  contacting  Svbil  Vosler.  U.S.  Fish 
and  Wildlife  Service.  10711  Burnet 
Road,  Suite  200.  Austin,  Texas,  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only 
during  normal  business  hours  (8  a.m.  to 
4:30  p.m.)  at  the  U.S.  Fish  and  Wildlife 
Service.  Austin.  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service.  Austin.  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-053021-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sybil  Vosler  at  the  U.S.  Fish  and 
\Vildlife  Ser\-ice.  10711  Burnet  Road. 
Suite  200.  Austin.  Texas,  78758. 


SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  ■taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Fish  and 
Wildlife  Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSl)  will  not  be  made  until  at  least 
60  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicants 

Blairwood.  Ltd  plans  to  construct  a 
residential  and  commercial 
development  on  the  approximately 
98  43-acre  Silver  Oak  Subdivision, 
located  on  County  Road  174  (Brushy 
Creek  Road).  Cedar  Park.  Williamson 
County.  Texas  This  action  will 
eliminate  up  to  109.9  acres  of  golden- 
cheeked  warbler  habitat,  which  may 
result  in  the  take  of  two  to  three  golden- 
cheeked  warbler  territories.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  preserving  101  acres 
of  GCW  habitat  in  perpetuity;  and 
clearing  only  between  August  1  to 
March  1  when  the  warblers  are  not 
present. 

Bryan  Arroyo, 

Acting  Regional  Director.  Region  2. 

IFR  Doi    02-10104  Filed  4-24-02;  8:45  am) 

BILUNG  CODE  4510-55-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Draft 
Environmental  Impact  Statement, 
Tonto  National  Monument,  Arizona 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  draft 
environmental  impact  statement  and 
general  management  plan  for  Tonto 
National  Monument. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
announces  the  availability  of  a  draft 
Environmental  Impact  Statement  and 
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General  Management  Plan  (DEIS/GMP) 
for  Tonto  National  Monument,  Arizona. 

DATES:  The  DEIS/GMP  will  remain 
available  for  public  review  for  sixty 
calendar  days  from  the  published  date 
of  this  Notice  of  Availability.  If  any 
public  meetings  are  held  concerning  the 
DEIS/GMP.  they  will  be  announced  at  a 
later  date. 

Comments:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
comments  to  Superintendent.  Tonto 
National  Monument.  HC02.  Box  4602, 
Roosevelt,  AZ  85545.  You  may  also 
comment  via  the  Internet  to  http:// 
www.nps.gov/pIanning/tont.  If  you  do 
not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
Superintendent,  Tonto  National 
Monument,  (928)  467-2241.  Finally, 
you  may  hand-deliver  comments  to 
Tonto  National  Monument,  HC02, 
Roosevelt,  AZ  85545.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

ADDRESSES:  Copies  of  the  DEIS/GMP  arc 
available  from  the  Superintendent, 
Tonto  National  Monument.  HC02.  Box 
4602,  Roosevelt,  AZ  85545.  Public 
reading  copies  of  the  DEIS/GMP  will  be 
available  for  review  at  the  following 
locations: 

Office  of  the  Superintendent.  Tonto 
National  Monument,  State  Route  188, 
30  miles  west  of  Globe.  AZ.  Roosevelt, 
AZ  85545.  Telephone:  {928)  467- 
2241. 

Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver,  National  Park  Service,  12795 
W.  Alameda  Parkway .  Lakewood.  CO 
80228.  Telephone:  (303)  969-2851. 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior. 
18th  and  C  Streets.  NW..  Washington. 
DC  20240.  Telephone:  (202)  208- 
6843. 


SUPPLEMENTARY  INFORMATION:  This  Draft 
General  Management  Plan/ 
Environmental  Impact  Statement 
describes  and  analyzes  alternatives  for 
the  management  of  Tonto  National 
Monument  over  the  next  ten  to  fifteen 
years.  Four  alternatives  were 
considered — a  no-action  and  three 
action  alternatives  including  the 
National  Park  Service  (NPS)  proposal. 
The  NPS  proposal  would  construct  a 
new  administrative  facility  within 
monument  boundaries  to  improve  staff 
needs  and  remodel  the  existing  visitor 
center  to  increase  visitor  orientation  and 
education  opportunities.  The 
management  of  cultural  and  natural 
resources  would  also  improve  with 
more  staff  and  the  information  needed 
to  conduct  preservation  programs.  The 
DEIS/GMP  in  particular  evaluates  the 
environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  impacts  to  archeological 
and  historical  resources,  long-term 
health  of  natural  ecosystems,  visitor 
experiences,  economic  contribution  to 
local  communities,  adjacent 
landowners,  and  operational  efficiency. 
The  draft  plan  also  describes  cumulative 
effects  for  each  alternative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Tonto  National 
Monument,  HC02.  Box  4602.  Roosevelt, 
AZ  85545  Phone:  (928)  467-2241. 

Dated:  Manh  14.  2002. 
Michael  Synder, 

Director.  Intermountain  Region.  National 
Park  Sen'/re. 
IFR  Dor:.  02-10134  Filed  4-24-02:  8:45  am) 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  June  20.  2002, 
meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  June  20.  2002  meeting  of  the 
Gettysburg  National  Military  Park 
Advi.sory  Commission. 
DATES:  The  public  meeting  will  be  held 
on  June  20,  2002  from  7  p.m.  to  9  p.m. 

Location:  The  meeting  will  be  held  at 
the  Cyclorama  Auditorium.  125 
Taneytown  Road.  Gettysburg, 
Pennsylvania  17325. 

Agenda:  The  June  20,  2002  meeting 
will  consist  of  the  Sub-Committee 
Reports  from  the  Historical,  Executive, 
and  Interpretive  Committees:  Federal 
Consistency  Reports  Within  the 


Gettysburg  Battlefield  Historic  District; 
Operational  Updates  on  Park  Activities 
which  consist  of  the  Historic  Landscape 
Rehabilitation  which  will  consist  of 
planting  in  the  Codori-Trostle  Thicket 
and  Plum  Run  Area;  Updating  the 
schedule  of  repairs  on  the  Pennsylvania 
Monument;  Construction  Updates  such 
as  the  fire  suppression  project  for  50 
historic  structures:  the  Sewer  Project 
and  the  Waterline  project; 
Transportation  which  consists  of  the 
National  Park  Service  and  the 
Gettysburg  Borough  working  on  the 
shuttle  system;  Update  of  the 
Willoughby  Run  Bridge  located  on 
Route  30:  Update  on  land  acquisition 
within  the  park  boundary*  or  in  the 
historic  district;  and  the  Citizens  Open 
Forum  where  the  public  can  make 
comments  and  ask  questions  on  any 
park  activity. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg,  Pennsylvania  17325. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Gettysburg 
National  Military'  Park  Advisory 
Commission.  97  Taneytown  Road. 
Gettysburg,  Pennsylvania  17325. 

Dated:  March  22,  2002. 
John  A,  Latschar, 

Superintendent.  Gettysburg  NMP/Eisenhower 

NHS. 

[FR  Doc.  02-101.35  Filed  4-24-02;  8:4.5  am) 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  National  Park 
Service  Policies  and  the  Acquisition  of 
Leased  Space 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service 
(NPS)  has  prepared  a  Director's  Order 
setting  forth  its  policies  and  procedures 
governing  acquisition  of  leased  space. 
When  adopted,  the  policies  and 
procedures  will  apply  to  all  units  of  the 
national  park  system,  and  will 
supersede  and  replace  policies  and 
procedures  issued  in  October,  1994. 
DATES:  Written  comments  will  be 
accepted  on  or  before  May  28.  2002. 
ADDRESSES:  Requests  for  copies  and 
written  comments  for  Draft  Director's 


Federal  Register /Vol.  67.  No.  80 /Thursday.  April  25,  2002 /Notices 


20547 


Order  #89  should  be  sent  to  Bruce 
Blackistone,  Office  of  Special  Programs. 
Mail  Stop  3657.  National  Park  Service. 
Department  of  the  Interior.  1849  C 
Street.  NW.,  Washington.  DC  20240;  or 
to  the  Internet  address: 
bruce_blackistone@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Blackistone  at  202-565-1173. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
is  updating  its  current  system  of  internal 
written  instructions.  When  these 
documents  contain  new  policy  or 
procedural  requirements  that  may  affect 
parties  outside  of  the  NPS,  they  are  first 
made  available  for  public  review  and 
comment  before  being  adopted.  The 
draft  Director's  Order  covers  topics 
regarding  the  leasing  of  buildings  and 
other  facilities  from  external  sources  to 
provide  support  for  various  NPS 
activities. 

Individual  respondents  may  request 
that  we  withhold  their  home  address 
from  the  administrative  record,  which 
we  will  honor  to  the  extent  allowable  by 
the  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  the 
respondent's  identity,  as  allowable  by 
law.  If  vou  wish  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment. 

Dated:  .-Kpril  1.2002. 
Alfred  J.  Poole  III. 
Assistant  for  Special  Programs. 
[FR  Doc.  02-101.1-3  Filed  4-24-02:  8:45  am) 

BILLING  CODE  431&-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Biu-eau  of  Reclamation, 

Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  that  are 
new  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  Januar\'  31,  2002.  The 
January  31,  2002,  notice  should  be  used 
as  a  reference  point  to  identifj-  changes. 
This  notice  is  one  of  a  variety  of  means 
used  to  inform  the  public  about 
proposed  contractual  actions  for  capital 
recovery  and  management  of  project 
resources  and  facilities.  Additional 
Bureau  of  Reclamation  (Reclamation) 
announcements  of  individusd  contract 
actions  may  be  published  in  the  Federal 


Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  nf  1 
vear  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
contract  proceedings.  AH  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  emd  telephone  number  given 
for  each  region  in  the  supplementan,' 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Simons.  Manager.  Water 
Contracts  and  Repayment  Office.  Bureau 
of  Reclamation.  PO  Box  25007.  Denver. 
Colorado  80225-0007;  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  352  FR  11954. 
April  13,  1987,  Reclamation  will 
publish  notice  of  the  proposed  or 
amendatory  contract  actions  for  any 
contract  for  the  deliver*-  of  project  water 
for  authorized  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"'  for  water  resource-related 
contract  negotiations,  published  in  347 
FR  7763.  February  22.  1982.  a  tabulation 
is  provided  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  Each  proposed  action  is.  or  is 
expected  to  be,  in  some  stage  of  the 
contract  negotiation  process  in  2002. 
When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 


Public  peuticipation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Onlv  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary". 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to;  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

BON     Basis  of  Negotiation 
BCP     Boulder  Canyon  Project 
Reclamation     Bureau  of  Reclamation 
CAP    Central  Arizona  Project 
CUP    Central  Utah  Project 
CW    Central  Valley  Project 
CRSP    Colorado  River  Storage  Project 
D&MC    Drainage  and  Minor 

Construction 
FR     Federal  Register 
IDD     Irrigation  and  Drainage  District 
ID    Irrigation  District 
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M&I    Municipal  and  Industrial 
NEPA    National  Environmental  Policy 

Act 
O&M    Operation  and  Maintenance 
P-SMBP    Pick-Sloan  Missouri  Basin 

Program 
PPR    Present  Perfected  Right 
RRA    Reclamation  Reform  Act 
R&B     Rehabilitation  and  Betterment 
SOD    Safety  of  Dams 
SRPA    Small  Reclamation  Projects  Act 
WCUA    Water  Conservation  and 

Utilization  Act 
WD    Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Suite  100,  Boise,  Idaho  83706-1234, 
telephone  208-378-5223. 

New  contract  actions: 

23.  Emmett  ID  and  12  individual 
contract  spaceholders,  Boise  Project, 
Payette  Division,  Idaho:  Repayment 
agreements  or  contracts  for  reimbursable 
costs  of  SOD  modifications  to 
Deadwood  Dam. 

24.  Greenberry  ID,  Willamette  Basin 
Project,  Oregon:  Irrigation  water  service 
contract  for  approximately  7,500  acre- 
feet  of  project  water. 

Discontinued  contract  actions: 
7.  U.  S.  Fish  and  Wildlife  Service  and 
Boise-Kuna  ID,  Boise  Project,  Idaho: 
Memorandum  of  agreement  for  the  use 
of  approximately  400  acre- feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  for  wildlife 
mitigation  purposes  (ponds  and 
wetlands). 

17.  Wenatchee  Heights  Reclamation 
District,  Washington:  Deferment 
contract  for  the  deferment  of  the 
District's  annual  installments  due  in 
2001  and  2002  under  a  Drought  Act  loan 
contract. 

18.  Individual  irrigation  water  user. 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contract  to  provide  1,029 
acre-feet  of  stored  water  from  Lost  Creek 
Reservoir  (a  Corps  of  Engineers'  project) 
for  the  purpose  of  irrigation.  Completed 
contract  action: 

19.  Roza  ID,  Yakima  Project, 
Washington:  Deferment  contract  for  the 
deferment  of  the  District's  2001 
construction  obligation  under  the 
Drought  Act  of  1959.  Contract  executed 
on  February  6,  2002. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898. 
telephone  916-978-5250.  New  contract 
action: 

39.  Sacramento  River  Settlement 
Contracts,  CVP,  California:  Up  to  145 
contracts  and  one  contract  with  Colusa 
Drain  Mutual  Water  Company  will  be 
renewed;  water  quantities  for  these 
contracts  total  2.2M  acre-feet.  Colusa 


Drain  Mutual  Water  Company  will  be 
renewed  for  a  period  of  25  years,  and 
the  rest  will  be  renewed  for  a  period  of 
40  years.  These  contracts  reflect  an 
agreement  to  settle  water  rights'  claims 
on  the  Sacramento  River. 

Modified  contract  action: 

2.  Contractors  from  the  American 
River  Division,  Cross  Valley  Canal, 
Delta  Division,  Friant  Division, 
Sacramento  River  Division,  San  Felipe 
Division,  Shasta  Division,  Trinity  River 
Division,  and  West  San  Joaquin 
Division,  CVP.  California:  Early  renewal 
of  existing  long-term  contracts;  long- 
term  renewal  of  the  interim  renewal 
water  service  contracts  expiring  in  2003; 
water  quantities  for  these  contracts  total 
in  excess  of  3.4M  acre-feet.  These 
contract  actions  will  be  accomplished 
through  long-term  renewal  contracts 
pursuant  to  Public  Law  102-575.  Prior 
to  completion  of  negotiation  of  long- 
term  renewal  contracts,  existing  interim 
renewal  water  service  contracts  may  be 
renewed  through  successive  interim 
renewal  of  contracts. 

Completed  contmct  actions: 

12.  Cachuma  Operations  and 
Maintenance  Board,  Cachuma  Project, 
California:  Temporary  interim  contract 
(not  to  exceed  1  year)  to  transfer 
responsibility  of  certain  Cachuma 
Project  facilities  to  member  units. 
Temporary  interim  contract  executed  on 
January  1,  2002,  and  expires  on  June  30, 
2002. 

15.  Placer  County  Water  Agency,  CVP, 
California:  Amendment  of  existing 
water  service  contract  to  allow  for 
additional  points  of  diversion  and 
adjustment  to  CVP  water  quantities.  The 
amended  contract  will  conform  to 
current  Reclamation  law.  Amendatory 
contract  executed  on  February  26,  2002. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City, 
Nevada  89006-1470.  telephone  702- 
293-8536.  New  contract  action 

47.  Citizens  Communications 
Company  (Agua  Fria  Division),  CAP, 
Arizona:  Assignment  of  M&I  water 
service  subcontract  rights  and 
responsibilities  to  Arizona  American 
Water  Company  (Sun  City). 

Modified  contract  action: 

25.  Phelps  Dodge  Miami,  Inc.,  CAP, 
Arizona:  Amendment  of  subcontract  to 
extend  the  deadline  until  December  31, 
2002,  for  giving  notice  of  termination  on 
exchange. 

Completed  contract  actions: 

28.  Coachella  Valley  WD,  BCP, 
California:  Amend  contract  No.  14-20- 
650-631  with  Coachella  Valley  WD  to 
include  additional  lands  on  the  Torres 
Martinez  Indian  Reservation  that  are 
located  within  the  District's 


Improvement  District  No.  1  which  were 
reclassified  and  determined  to  be  arable. 

31.  San  Carlos  Apache  Tribe,  CAP, 
Arizona:  Agreement  among  the  San 
Carlos  Apache  Tribe,  the  Salt  River 
Project,  and  the  United  States,  for 
exchange  of  up  to  14,000  acre-feet  of 
Black  River  water  for  CAP  water. 

32.  San  Carlos  Apache  Tribe,  Arizona: 
Agreement  among  the  San  Carlos 
Apache  Tribe,  the  United  States,  and  the 
Phelps  Dodge  Corporation  for  the  lease 
of  CAP  water. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street, 
Room  6107,  Sah  Lake  City,  Utah  84138- 
1102.  telephone  801-524-4419. 
New  contract  actions: 
1.  (f)  David  W.  and  Rebecca  A. 
Dennis:  Aspinall  Unit,  CRSP;  Colorado: 
Contract  for  1  acre-foot  to  support  an 
augmentation  plan.  Case  No.  01CW84. 
Water  Division  Court  No.  4,  State  of 
Colorado,  to  provide  for  a  single-family 
residential  well,  including  in-house 
residential,  limited  lawn,  pond 
evaporation,  and  livestock  watering 
(non-commercial). 

1.  (g)  United  States  Fish  and  Wildlife 
Service:  Aspinall  Unit.  CRSP;  Colorado: 
Contract  for  25  acre-feet  to  support  an 
augmentation  plan  to  provide  water  for 
the  Hotchkiss  Fish  Hatchery  ponds, 
used  to  grow  out  endangered  iish,  a  part 
of  the  Endangered  Fish  Recovery 
Program. 

18.  LeChee  Chapter  of  the  Navajo 
Nation,  Glen  Canyon  Unit,  CRSP, 
Arizona:  Long-term  contract  for  950 
acre-feet  of  water  for  municipal 
purposes. 

19.  Ute  Mountain  Ute  Tribe,  Dolores 
Project,  Colorado:  Short-term  (5-year) 
carriage  contract  with  the  Ute  Mountain 
Ute  Tribe  to  carry  up  to  3,500  acre-feet 
of  non-project  water  in  project  facilities 
under  the  authority  of  the  Warren  Act 
ofl911. 

20.  Pine  River  ID,  Pine  River  Project, 
Colorado:  Contract  to  allow  the  District 
to  convert  up  to  approximately  3,000 
acre-feet  of  project  irrigation  water  to 
mimicipal,  domestic,  and  industrial 
uses. 

Modified  contract  action: 

2.  Taos  Area,  San  Juan-Chama  Project, 
New  Mexico:  The  United  States  is 
reserving  2,990  acre-feet  of  project  water 
for  potential  use  in  an  Indian  water 
rights  settlement  in  the  Taos,  New 
Mexico  area. 

Completed  contract  actions: 
1.  (c)  Larry  Allen:  Aspinall  Unit. 
CRSP;  Colorado:  Contract  for  1  acre-foot 
to  support  an  augmentation  plan,  Case 
No.  01CW26.  Water  Division  Court  No. 
4.  State  of  Colorado,  to  provide  for  a 
single-family  residential  well,  including 
home  lawn  and  livestock  watering  (non- 


commercial).  Contract  was  executed 
March  20.  2002. 

1.  (d)  Karl  Hipp:  Aspinall  Unit,  CRSP; 
Colorado:  Contract  for  1  acre-foot  to 
support  an  augmentation  plain,  Case  No. 
01CW27,  Water  Division  Court  No.  4, 
State  of  Colorado,  to  provide  for  a 
single-family  residential  w^ell,  including 
home  lawn  and  livestock  watering  (non- 
commercial). Contract  was  executed 
March  4.  2002. 

1.  (e)  Oliver  Woods:  Aspinall  Unit, 
CRSP:  ColoradouContract  for  1  acre-foot 
to  support  an  augmentation  plan,  Case 
No.  01CW14,  Water  Division  Court  No. 
4,  State  of  Colorado,  to  provide  for  a 
single- family  residential  well,  including 
home  lawn  and  livestock  watering  (non- 
commercial). Contract  was  executed 
March  20,  2002. 

16.  San  Juan  Water  Commission,  New 
Mexico,  Animas-La  Plata  Project, 
Colorado  and  New  Mexico:  Cost 
sharing/repayment  contract  for  up  to 
20,800  acre-feet  per  year  of  M&I  water; 
contract  terms  to  be  consistent  with  the 
Colorado  Ute  Settlement  Act 
Amendments  of  2000  (Title  III  of  Public 
Law  106-554).  Contract  was  executed 
March  5.  2002. 

Great  Plains  Region:  Bureau  of 
Reclamation,  PO  Box  36900,  Federal 
Building,  316  North  26th  Street. 
Billings,  Montana  59107-6900. 
telephone  406-247-7730. 

New  contract  actions: 

41.  Miles  Land  and  Livestock  Co. 
(Individual),  Kendrick  Project,  Alcova 
Reservoir,  Wyoming:  Negotiate  long- 
term  contract  for  annual  conveyance  of 
up  to  153.27  acre-feet  of  non-project 
water  through  the  Casper  Canal, 
Wyoming. 

42.  Helena  Valley  Unit.  P-SMBP, 
Montana:  The  long-term  water  service 
contract  with  the  City  of  Helena, 
Montana,  expires  December  31,  2003. 
Initiating  negotiations  for  contract 
renewal  for  an  annual  supply  of  raw- 
water  for  domestic  and  M&I  use  from 
Helena  Valley  Reservoir  not  to  exceed 
5,680  acre-feet  of  water  annually. 

Modified  contract  actions: 

17.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Water  service  contract  with 
Robert  A.  Sisk  expired  in  July  1998. 
Initiating  long-term  contract  for  the  use 
of  up  to  600  acre-feet  of  storage  water 
from  Tiber  Reservoir  to  irrigate  220 
acres.  Temporary/interim  contracts  are 
being  issued  to  allow  continued 
delivery  of  water  and  the  time  necessary 
to  complete  required  actions  for  the 
long-term  contract  process. 

18.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  renewal  of  long-term 
water  service  contract  with  Julie 
Peterson  for  the  use  of  up  to  717  acre- 
feet  of  storage  water  from  Tiber 
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Reser\'oir  to  irrigate  239  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  delivery  of 
water  and  the  time  necessan.-  to 
complete  reauired  actions  for  the  long- 
term  contract  process. 

19.  Lower  Marias  Unit.  P-SMBP. 
Montana:  Water  service  contract  with 
Ray  Morkrid  as  Morkiid  Enterpirses 
expired  May  1998.  Initiating  long-term 
contract  for  the  use  of  up  to  6,855  acre- 
feet  of  storage  water  from  Tiber 
Reservoir  to  irrigate  2,285  acres. 
Temporary/interim  contracts  are  being 
issued  to  allow  continued  deliver\'  of 
water  and  the  time  necessarv'  to 
complete  required  actions  for  the  long- 
term  contract  process. 

27.  Helena  Valley  Unit,  P-SMBP. 
Montana:  Initiating  negotiations  with 
Helena  Valley  ID  for  renewal  of  Part  A 
of  the  A/B  contract  which  expires  in 
2004. 

28.  Crow  Creek  Unit.  P-SMBP. 
Montana:  Initiating  negotiations  with 
Toston  ID  for  renewal  of  Part  A  of  the 
A/B  contract  which  expires  in  2004. 

32.  City  of  Dickinson,  P-SMBP. 
Dickinson  Unit,  North  Dakota:  Negotiate 
a  long-term  water  service  contract  with 
the  City  of  Dickinson  or  Park  Board,  for 
minor  amounts  of  water  from  Dickinson 
Dam.  Temporary  contract  will  be 
negotiated  with  Park  Board  and  with  the 
City  of  Dickinson  for  minor  amounts  of 
water  from  Dickinson  Dam. 

37.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  long-term  water 
service  contract  with  Allen  Brown  as 
Tiber  Enterprises  for  up  to  910  acre-feet 
of  storage  from  Tiber  Reservoir  to 
irrigate  303.2  acres.  Temporary/interim 
contracts  are  being  issued  to  allow 
continued  delivery  of  water  and  the 
time  necessary  to  complete  required 
actions  for  the  long-term  contract 
process. 
Discontinued  contract  action: 
10.  Northwest  Area  Water  Supply. 
North  Dakota:  Long-term  contract  for 
water  supply  from  Garrison  Diversion 
Unit  facilities.  The  State  has  decided 
not  to  contract  at  this  time.  A  special 
use  permit  will  be  issued. 
Completed  contract  actions: 
29.  Louis  F.  Polk,  Jr.  (Individual), 
Shoshone  Project,  Buffalo  Bill  Dam. 
Wyoming:  Renewal  of  exchange  water 
service  contract  not  to  exceed  500  acre- 
feet  of  water  to  service  249  acres. 
Renewal  of  exchange  water  service 
contract  has  been  executed. 

36.  City  of  Dickinson.  P-SMBP.  North 
Dakota:  In  accordance  with  Public  Law 
106-566,  a  BON  has  been  prepared  to 
amend  contract  No.  9-07-60-W0384 
which  will  allow  the  City  to  pay  a  lump 
sum  payment  in  lieu  of  its  remaining 
repayment  obligation  for  construction 


costs  associated  with  the  bascule  gate. 
The  BON  has  been  approved  by  the 
Commissioner.  The  City  of  Dickinson 
paid  out  with  a  lump-sum  payment. 

38.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1.  San 
Angelo  Project.  Texas:  The  District  has 
requested  deferment  of  its  2002 
repayment  obligation.  A  BON  has  been 
prepared  to  amend  contract  No  14-06- 
500-369.  Contract  was  executed  March 
15.2002. 

Dated;  .^pri!  4.  2002 
Elizabeth  Cordova-Harrison. 
Deputy  Director.  Office  of  Policy. 
[FR  Doc   02-10132  Filed  4-24-02;  8:45  am] 

BILLING  CODE  431(>-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Hi-Noon  Petroleum,  Inc..  Civil 
Action  No.  CV  02-27-GF-CSO.  was 
lodged  on  April  3.  2002.  with  the 
United  States  District  Court  for  the 
District  of  Montana.  The  Consent  Decree 
resolves  the  claims  of  the  United  States 
under  Section  9006  of  the  Resource 
Conservation  and  Recovery  Act  (RCR.^). 
42  U.S.C.  6991e,  for  violations  of  the 
federal  RCRA  Underground  Storage 
Tank  (UST)  regulations,  40  CFR  Part  280 
at  the  P&M  Convenience  Store  in 
Browning.  Montana.  In  the  attached 
Consent  Decree.  Hi-Noon  Petroleum 
will  pay  a  penalty  of  S23.125.00  to  the 
United  States.  Hi-Noon  will  spend  an 
additional  $69,375.00  on  a 
Supplemental  Environmental  Project 
which  conforms  to  EPA's  Supplemental 
Environmental  Projects  Policy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  v.  Hi-Soon  Petroleum.  Inc..  DOJ 
REF. #90-7-1-06937. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  2929  3rd  Ave  North.  Suite 
400.  Billings.  MT  59101.  and  at  U.S. 
EPA  Region  VII  (8ENF-L).  999  18th 
Street.  Suite  #300,  Denver.  CO  80202- 
2466.  A  copy  of  the  Consent  Decree  may 
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also  be  obtained  by  mail  from  the 
Consent  Decree  Libran',  Department  of 
Justice,  P.O.  Box  7611.' Washington.  DC 
20044-7611.  In  requesting  a  copy  from 
the  Consent  Decree  Librar*'.  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  S5.50  (25  cents 
per  page  reproduction  cost),  payable  to 
the  U.S.  Treasury. 

Robert  Brook. 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 

IFR  Dor:.  02-10120  Filed  4-24-02;  8:45  ami 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Oil  Pollution  Act  of 
1990 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  United 
States  V.  Dimithos  \.  Manetas.  Civil 
Action  No.  G-00-758,  was  lodged  on 
March  6,  2002,  with  the  United  States 
District  Court  for  the  Southern  District 
of  Texas. 

In  this  action  the  United  States, 
pursuant  to  Sections  301(a)  and  404  of 
the  Oil  Pollution  Act  of  1990,  ("OPA"), 
33  U.S.C.  §§  1311(a)  and  1344,  seeks 
civil  penalties  and  injunctive  relief, 
alleging  that  Dimitrios  N.  Manetas  on 
January  22,  1999,  and  April  4,  1997, 
discharged  dredged  or  fill  material  and/ 
or  controlled  and  directed  the  discharge 
of  dredged  or  fill  material  into  waters  of 
the  United  States  at  a  site  located  in 
LaMarque,  Galveston  County,  Texas, 
without  a  permit  issued  by  the  United 
States  Army  Corps  of  Engineers. 

The  proposed  Consent  Decree 
provides  that  Dimitrios  N.  Manetas  will 
pay  the  United  States  518,721.00  in  civil 
penalties  and  will  perform  mitigation 
projects  as  set  out  in  appendix  I 
attached  to  the  Consent  Decree,  that  he 
will  comply  with  the  terms  and 
conditions  of  preservation  of  the  project, 
and,  except  as  in  accordance  with  the 
Consent  Decree,  Manetas  and  his  agents, 
successors  and  assigns  are  enjoined 
from  discharging  any  pollutant  into 
waters  of  the  United  States  unless  such 
discharge  complies  with  the  provisions 
of  the  CWA  and  its  implementing 
regulations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  P.O.  Box 


7611,  United  States  Department  of 
Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Dimitrios  N.  Manetas.  Civil  Action  No. 
G-00-758.  DOJ  Ref.  USAO 
#1999V00427. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Southern  District  of 
Texas,  911  Travis  Street.  Suite  1500. 
Houston,  Texas  77208.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
P.O.  Box  7611.  United  States 
Department  of  Justice.  Washington.  DC 
20044-7611.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $4.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Dated:  April  9.  2002. 
Gordon  M.  Speights  Young, 

Assistant  United  States  Attorney,  United 
States  Attorneys  Office.  P.O.  Box  6U29. 
Houston.  Texas  77208.  Telephone:  1713)  567- 
9501.  Facsimile:  (713)  718-3303. 
[KR  Doc.  02-10122  Filed  4-24-02;  8:4.5  ami 

BILUNG  CODE  4410-1  »-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  25.  2002  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  Pharmacia  Corporation 
(p/k/a  Monsanto  Company] -and  Solatia, 
Inc..  Civil  Action  No.  CV-02-PT-0749- 
E  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Alabama. 

In  this  action  the  United  States  alleges 
that  Pharmacia  Corporation  and  Solutia, 
Inc.  ("Defendants")  are  liable  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  for  injunctive  relief  in 
connection  with  the  release  of 
hazardous  substances  from  the 
Defendants'  manufacturing  facility 
located  in  Anniston.  Alabama  into  the 
environment.  The  United  States  further 
alleges  that  the  Defendants  are  liable  for 
reimbursing  the  United  States  for  all 
future  response  costs  incurred  in 
connection  with  the  Anniston  PCB  Site. 

This  Partial  Consent  Decree 
(hereinafter  "Decree")  requires  the 
Defendants  to  provide,  in  accordance 
with  federal  regulations,  standards  and 
guidelines,  for  a  thorough  assessment  of 
contamination  in  and  around  Annistan. 
Alabama  and  to  determine  the  risks  that 


such  contamination  may  pose  to  public 
health  and  the  environment.  This 
process  is  called  the  Remedial 
Investigation.  In  addition,  the  proposed 
Decree  requires  the  Defendants  to 
identify  methodologies  for  cleanup  of 
the  contamination  so  as  to  provide  the 
necessary  protection  of  public  health  an 
the  environment.  This  process  is  called 
the  Feasibility  Study.  Ultimately,  from 
this  process,  the  U.S.  Environmental 
Protection  Agency  ("EPA")  will  select 
the  appropriate  cleanuf>to  ensure 
protection  of  public  health  and  the 
environment.  The  costs  for  the  Remedial 
Investigation  and  Feasibility  Study  ("RI/ 
FS")  will  be  borne  by  the  Defendants. 

Under  the  proposed  Decree,  the 
Defendants  will  undertake 
implementation  of  the  RI/FS.  The  RI/FS 
includes  the  Defendants'  manufacturing 
facility  and  all  areas  where 
contamination  has  migrated  from  the 
facility. 

In  addition,  the  Decree  requires  the 
Defendants  to  provide  over  S3. 2  million 
in  funding  to  an  education  trust  fund. 
The  trust  fund  is  created  under  the 
proposed  Decree  for  the  purpose  of 
providing  special  education,  tutoring,  or 
other  supplemental  educational  services 
for  children  of  west  Anniston  that  have 
learning  disabilities  or  otherwise  need 
additional  educational  services. 

Under  the  Decree,  the  Defendants  will 
be  required  to  reimburse  the  United 
States  for  all  future  oversight  costs. 

Additionally,  the  Decree  requires  the 
Defendants  to  provide  funding  for  a 
Technical  Assistance  Plan  ("TAP").  The 
purpose  of  the  TAP  is  to  provide 
technical  assistance  to  the  community 
so  that  the  community  can  play  a 
meaningful  role  in  the  RI/FS  process. 

Notice  of  the  Decree  was  published  on 
April  5.  2002  at  67  Federal  Register  at 
page  16124.  However,  the  publication 
contained  an  error  in  that  it  stated  that 
the  settlement  was  under  the  Clean  Air 
Act.  The  Department  of  Justice  will 
receive  for  a  period  of  sixty  (60)  days 
from  the  April  5,  2002  publication 
comments  relating  to  the  proposed 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611.  Washington,  DC  20044, 
and  should  refer  to  United  States  v 
Pharmacia  Corporation  (p/k/a 
Monsanto  Company  and  Solutia,  Inc., 
D.J.  Ref.  90-11-2-07135/1. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  Northern 
District  of  Alabama.  1801  4th  Avenue, 
North,  Birmingham,  Alabama  35203: 
and  at  Region  4,  Office  of  the 
Environmental  Protection  Agency, 


Federal  Register/ Vol.  67.  No.  80 /Thursday.  April  25.  2002 /Notices 


20551 


Atlanta  Federal  Center.  61  Forsyth 
Street,  SVV..  Atlanta.  Georgia  30303.  A 
copy  of  the  proposed  Partial  Consent 
Decree  mav  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington.  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  S6.25  (without  exhibits), 
S41.50  (with  exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 

Ellen  M.  Mahan. 

Assistant  Sfction  Chipf.  Environmrnt  and 
\atural  Resourres  Division. 
IFR  Dor.  02-10121  Kiled  4-24-02:  8:45  ami 
BILLING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

April  10.  2002, 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR).  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L,  104-13. 
44  U.S.C.  Chapter  35),  0MB  approval 
has  been  requested  by  April  26.  2002.  A 
copy  of  this  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  a  copv  of  this  ICR, 
contact  Darrin  King  on  202-693-4129  or 
e-mail:  king-darTin@dol.gov. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  the 
Department  of  Labor.  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316), 
and  received  by  April  26.  2002. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Agenn  :  Office  of  the  Secretary  (OS). 

Title:  Information  Collection  Plan  lor 
GovBenefits. 

OMB  .\umber:  1290-ONEW. 

Affected  Public:  Individual  or 
households:  Business  or  other  for-profit: 
Not-for-profit  institutions;  Farms;  State. 
Local,  or  Tribal  Governments. 

Frequency:  On  occasion. 

Number  of  Respondents:  500.000. 

Estimated  S'umher  of  Annual 
Responses:  500.000. 

Average  Response  Time:  2.5  minutes. 

Estimated  Annual  Burden  Hours: 
20.000. 

Total  Burden  Cost  (capital/startup): 

SO. 

Total  Burden  Cost  f operating/ 
maintaining):  SO. 

Description:  The  President's 
Management  Agenda  for  E-Government 
(February  27.  2002)  sets  forth  a  strategy 
for  simpiif\ing  the  delivery  of  services 
to  citizens.  The  President's  agenda 
outlines  a  Federal  E-Government 
Enterprise  Architecture  that  will 
transition  the  management  and  delivery 
of  government  services  from  a 
bureaucracy-centered  to  a  citizen- 
centered  paradigm.  To  this  end,  the 
Department  of  Labor  serves  as  the 
managing  partner  of  the 
Administration's  "GovBenefits" 
(formerly  "Eligibility  Assistance 
Online")  strategy  for  assisting  citizens 
in  identifying  and  locating  information 
on  benefits  sponsored  by  the  Federal 
government.  This  tool  will  greatly 
reduce  the  burden  on  citizens 
attempting  to  locate  services  available 
from  many  different  government 
agencies  by  providing  cine-stop  access  to 
information  on  obtaining  those  services. 

From  time-to  time,  the  precise 
questions  or  content  may  require 
modification  to  accommodate  addition 
to  the  GovBenefits  portal  as  well  as  new 
or  revised  services.  Furthermore,  while 
the  initial  launch  version  scheduled  ior 
April  2002  does  not  "collect" 
information,  to  better  service  citizens 
through  website  design,  subsequent 
versions  may  need  to  collect  user 
demographics  such  as  "average  age." 

Respondents  answer  a  series  of 
questions  to  the  extent  necessary  for 
locating  relevant  information  on  Federal 
benefits.  Responses  are  used  by  the 
respondent  to  expedite  the 
identification  and  retrieval  of  sought 


after  information  and  resources 
pertaining  to  the  benefits  sponsored  by 
the  Federal  government, 

Ira  L.  Mills, 

Departmental  Clearance  Officer 

IFR  [■)()(    02-10111  riled  4-24-02;  8:45  am) 

BILLING  CODE  4510-23-M 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

thi>  Humanities, 

ACTION:  Notice  of  meetings. 


summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC:  2050B 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S,  Nelson.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  mav  be  obtained  bv  [:ontai:ting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  ihe  proposed 
meetings  will  consider  information  that 
is  likelv  to  disc:lose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  naturr  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  .Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  May  2.2002. 

Time:  9  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  School  Teachers,  submitted  to 
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the  Division  of  Education  Programs  at  the 
March  1.  2002  deadline. 

2.  Dafe.  May  3.  2002. 
Timp:  9  a.m.  to  5  p.m. 
Room.  31.5, 

Program:  This  meeting  will  review 
appiication.s  for  Summer  Seminars  and 
Institutes  for  College  and  University 
Teachers,  submitted  to  the  Division  of 
Education  Programs  at  the  March  1.  2002 
deadline. 

3.  Dofe.May  6,  2002. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program;  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  College  and  L'niversity 
Teachers,  submitted  to  the  Division  of 
Education  Programs  at  the  March  1.  2002 
deadline. 

4.  DatP:  May  7.  2002. 
Time:  9  a.m.  to  5  p.m. 
Room:  3\5. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  College  and  l'niversity 
Teachers,  submitted  to  the  Division  of 
Education  Programs  at  the  March  1.  2002 
deadline. 

5.  Dofe.May  14,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  31.5. 

Program:  This  meeting  will  review 
.ipplications  for  Humanities  Focus  Grants. 
submitted  to  the  Division  of  Education 
Programs  at  the  April  15,  2002  deadline. 

6.  Dofe.May  Ifi.  2002. 
Time:  8:30  a.m.  to  3  p.m. 
floom:  31 5 

Program:  This  meeting  will  review 
applications  for  Humanities  Focus  Grants, 
submitted  to  the  Division  of  Education 
Programs  at  the  .Xpril  15.  2002  deadline. 

7.  Dnfe;May  17,2002. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Proorom;  This  meeting  will  review 
applications  for  Humanities  Focus  Grants, 
submitted  to  the  Division  of  Education 
Programs  at  the  April  15.  2002  deadline, 
a.  Date:  May  20.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  for  Humanities  Focus  Grants, 
submitted  to  the  Divisiorf  of  Education 
Programs  at  the  April  15,  2002  deadline. 

9.  Dafe.- May  21.2002. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Humanities  Focus  Grants, 
submitted  lo  the  Division  of  Education 
Programs  at  the  April  15.  2002  deadline. 

10.  Date:  May  22.  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program;  This  meeting  will  review 
applications  for  Humanities  Focus  Grants. 


submitted  lo  the  Division  of  Education 
Programs  at  the  April  15,  2002  deadline. 

Laura  S.  Nelson, 

Advisor^'  Committee  Management  Officer. 
[FR  Doc.  02-10090  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  7536-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
58  and  Facility  Operating  License  No. 
DPR-74,  issued  to  Indiana  Michigan 
Power  Company  (the  licensee),  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant,  Units  1  and  2,  located  in  Berrien 
County,  Michigan. 

The  proposed  amendment  would 
revise  the  surveillance  requirements  for 
the  Train  AB,  CD,  and  N  batteries  in 
technical  specification  (TS)  4.8,2.3.2.c.l 
and  TS  4.8.2.5.2.C.I.  The  proposed 
amendment  affects  the  requirement  to 
verify  that  batter}'  cells,  cell  plates  and 
racks  show  no  visual  indication  of 
physical  damage  or  abnormal 
deterioration.  The  proposed  amendment 
would  allow  the  operability  of  batteries 
e.xhibitirig  such  damage  or  deterioration 
to  be  determined  by  an  evaluation.  The 
proposed  amendment  is  consistent  with 
a  Nuclear  Regulatory  Commission  (NRC) 
approved  change  to  the  Standard  TSs 
for  Westinghouse  plants  (NUREG  1431, 
Revision  1)  as  documented  in  TS  Task 
Force  Standard  TS  Change  Traveler-38. 
Before  issuance  of  the  proposed  license 
amendment,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  Proposed  Change  Involve  a 
Significant  Increase  in  the  Probability 
of  Occurrence  or  Consequences  of  an 
Accident  Previously  Evaluated? 

Response:  No. 

Probability  of  Occurrence  of  an 
Accident  Previously  Evaluated — 

The  proposed  change  would  eliminate 
the  requirement  to  declare  the  Train  AB. 
CD,  or  N  battery  inoperable  due  to 
physical  damage  or  abnormal 
deterioration  of  the  cells,  cell  plates,  or 
racks  if  the  damage  or  deterioration 
would  not  degrade  battery  performance. 
The  proposed  change  would  also 
require  that  a  decision  to  not  declare  a 
battery  inoperable  be  based  on  an 
evaluation  of  the  physical  damage  or 
abnormal  deterioration.  The  proposed 
change  does  not  affect  any  existing 
accident  initiators  or  precursors.  The 
safety  function  of  the  batteries  is  to 
provide  power  to  systems  and 
components  that  mitigate  an  accident. 
There  is  no  design  basis  accident  that  is 
initiated  by  a  failure  of  a  battery  to 
perform  its  safety  function.  The 
proposed  change  will  not  create  any 
adverse  interactions  with  other  systems 
that  could  result  in  initiation  of  a  design 
basis  accident.  Therefore,  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  is  not  significantly 
increased. 

Consequences  of  an  Accident 
Previously  Evaluated — 

The  proposed  change  does  not  reduce 
the  ability  of  the  batteries  to  perform 
their  safety  function.  The  TS  will 
continue  to  require  that  a  battery  be 
declared  inoperable  if  physical  damage 
or  abnormal  deterioration  that  impairs 
the  ability  of  a  battery'  to  perform  its 
safety  function  is  observed.  As  a  result, 
the  ability  of  the  batteries  to  perform 
their  safety  function  is  unaffected  by  the 
proposed  change.  Therefore,  the  safety 
related  systems  and  components  that  are 
supported  by  the  batteries  and  mitigate 
the  consequences  of  an  accident  are  not 
affected  by  the  proposed  change. 

In  summary,  the  probability  of 
occurrence  and  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantly  increased. 

2.  Does  the  Proposed  Change  Create  the 
Possibility  of  a  New  or  Different  Kind 
of  Accident  From  Any  Accident 
Previously  Evaluated? 

Response:  No. 
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The  proposed  change  does  not  create 
any  new  or  different  accident  initiators 
or  precursors.  The  batteries  will 
continue  to  function  as  before  the 
change,  and  will  continue  to  be  declared 
inoperable  if  physical  damage  or 
abnormal  deterioration  that  impairs  the 
ability  of  a  battery  to  perform  its  safety 
function  is  observed.  The  proposed 
change  does  not  create  any  new  failure 
modes  for  the  batteries  and  does  not 
affect  the  interaction  between  the 
batteries  and  any  other  system.  Thus, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  Proposed  Change  Involve  a 
Significant  Reduction  in  a  Margin  of 
Safety? 

Response:  No. 

The  margins  of  safety  associated  with 
a  battery  are  those  pertaining  to  its 
performance.  The  TSs  will  continue  to 
require  that  a  battery  be  declared 
inoperable  if  physical  damage  or 
abnormal  deterioration  of  the  cells,  cell 
plates,  or  racks  that  would  degrade 
battery  performance  is  observed.  As  a 
result,  the  proposed  change  does  not 
affect  the  capability  of  the  batteries  to 
perform  in  accordance  with  established 
safety  margins.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff  • 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 


for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Fhnt  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  28,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
amy  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397^209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a       . 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding,  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
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determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  and  to  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107  attorney  for  the 
licensee.  Nontimely  filings  of  petitions 
for  leave  to  intervene,  amended 
petitions,  supplemental  petitions  and/or 
requests  for  hearing  will  not  be 
entertained  absent  a  determination  by 
the  Commission,  the  presiding  officer  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  [date],  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Docxmients  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams. html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr®nrc.gov. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  April,  2002. 


For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Slang, 

Senior  Project  Manager.  Section  1 .  Project 

Directorate  111.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Doc.  02-10185  Filed  4-24-02:  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-280  and  50-281] 

Viginia  Electric  and  Power  Company, 
Surry  Power  Station,  Units  1  and  2; 
Notice  of  Availability  of  the  Draft 
Supplement  6  to  the  Generic 
Environmental  Impact  Statement  and 
Public  Meeting  for  the  License 
Renewal  of  Surry  Units  1  and  2 

Notice  is  hereby  given  that  the  U.  S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draft 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437. 
regarding  the  renewal  of  operating 
licenses  DPR-32  and  DPR-37  for  an 
additional  20  years  of  operation  at  Surry 
Power  Station.  Units  1  and  2.  Surry 
Power  Station  is  located  in  Surry 
County.  Virginia.  Possible  alternatives 
to  the  proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  energy  sources. 

The  draft  supplement  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm.html  (the  Public  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  or  301-415- 
4737,  or  by  e-mail  to  pdr@nrc.gov.  In 
addition,  the  Swem  Library  at  the 
College  of  William  and  Mary, 
Williamsburg,  Virginia,  has  agreed  to 
make  the  draft  supplement  to  the  GEIS 
available  for  public  inspection. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  July  12,  2002.  Comments 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so.  but 


the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written 
comments  on  the  draft  supplement  to 
the  GEIS  should  be  sent  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Ofiice  of 
Administration,  Mail  Stop  T-6D  59, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike. 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Electronic  comments  may  be  submitted 
to  the  NRC  by  the  Internet  at 
SurryEIS@nrc.gov.  All  comments 
received  by  the  Commission,  including 
those  made  by  Federal.  State,  and  local 
agencies,  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  Public  Document  Room 
in  Rockville,  Maryland  and  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS). 

The  NRC  staff  will  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supplement  to  the 
GEIS  and  to  accept  public  comments  on 
the  document.  The  public  meeting  wrill 
be  held  at  the  Surry  Combined  District 
Court  Room,  Surry  County  Government 
Center.  45  School  Street.  Surry, 
Virginia,  on  May  29,  2002.  There  will  be 
two  sessions  to  accommodate  interested 
parties.  The  first  session  will  commence 
at  1:30  p.m.  and  will  continue  until  4:30 
p.m.  The  second  session  will  commence 
at  7  p.m.  and  will  continue  until  10  p.m. 
Both  meetings  will  be  transcribed  and 
will  include  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS,  and  (2)  the 
opportimity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  report. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  at  the  Surry 
County  Government  Center.  No 
comments  on  the  proposed  scope  of  the 
supplement  to  the  GEIS  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meetings 
or  in  wrriting.  as  discussed  below. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  Andrew  J.  Kugler  by 
telephone  at  1-800-368-5642. 
extension  2828.  or  by  Internet  to  the 
NRC  at  SurryEIS@nrc.gov  no  later  than 
May  22,  2002.  Members  of  the  public 
may  also  register  to  provide  oral 
comments  within  15  minutes  of  the  start 
of  each  session.  Individual  oral 
comments  may  be  limited  by  the  time 
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available,  depending  on  the  number  of 
persons  who  register.  If  special 
equipment  or  accommodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  Kugler's  attention  no 
later  than  May  22,  2002.  to  provide  the 
NRC  staff  adequate  notice  to  determine 
vi'hether  the  request  can  be 
accommodated. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Andrew  J.  Kugler,  License  Renewal  and 
Envirorunental  Impacts  Program, 
Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Mr.  Kugler  may  be  contacted  at  the 
aforementioned  telephone  number  or  e- 
mail  address. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Acting  Program  Director.  License  Renewal 
and  Environmental  Impacts.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  02-10184  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSrON 

Solicitation  of  Comments  on  Draft  NRC 
inspection  Manual  Chapter  2604, 
"Licensee  Performance  Review" 

agency:  Nuclear  Regulatory 

Conunission  (NRC). 

action:  Notice  of  opportunity  for 

comment. 

summary:  The  Division  of  Fuel  Cycle 
Safety  and  Safeguards  of  the  NRC  has 
issued  a  draft  revision  to  Inspection 
Manual  Chapter  (MC)  2604.  "Licensee 
Performance  Review"  for  staJceholder 
review  and  comment.  The  Licensee 
Performance  Review  (LPR)  process  is 
part  of  the  NRC's  oversight  program  for 
commercial  nuclear  fuel  cycle  facilities 
regulated  under  10  CFR  parts  40,  70. 
and  76.  These  facilities  currently 
include  gaseous  diffusion  plants, 
uranium  fuel  fabrication  facilities,  and  a 
uranium  hexafluoride  (UFb)  production 
facility. 

Through  the  proposed  revision  to  MC 
2604,  the  staff  intends  to  make  the  LPR 
process  more  risk  informed  by:  focusing 
the  periodic  performance  reviews  on 
safety-  and  safeguards-significant  issues; 
discontinuing  the  practice  of  aggregating 
non-significant  issues;  eliminating  the 
use  of  "strengths"  and  "challenges  to 
performance"  in  characterizing  facility 
performance,  and;  replacing  the  term 
"weaknesses"  with  "areas  needing 


improvement."  In  addition  to  enhancing 
the  safety  focus  of  facility'  performance 
assessment,  the  staff  believes  that  these 
changes  should  make  the  LPR  process 
more  efficient.  Accordingly,  the  staff  has 
shortened  the  time  span  to  produce  an 
LPR  report  by  several  weeks,  which  will 
result  in  the  reports  being  more  timely. 
The  staff  intends  to  continue  holding 
public  meetings  in  the  vicinity  of 
facilities  to  present  LPR  results  to 
licensees  and  interested  stakeholders. 

The  availability  of  this  document  is 
the  latest  step  in  an  NRC  effort  to 
improve  its  oversight  program  for 
nuclear  fuel  cycle  facilities.  The  staff 
has  recently  revised  its  approach  to  this 
project  to  revise  first  the  LPR  process, 
then  the  inspection  program,  pending 
the  implementation  of  changes  resulting 
from  the  recent  revision  to  10  CFR  part 
70.  The  staffs  revised  approach  is 
described  more  fully  in  a  March  18, 
2002,  memorandum  from  the  Executive 
Director  for  Operations  to  the 
Conunission.  This  memorandum  is 
available  in  the  Public  Document  Room, 
in  ADAMS  (accession  number 
ML012770063),  and  on  the  NRC 
technical  conference  Web  site  at 
http://techconf.llnI.gov/cgi-bin/topics. 

Opportunity  To  Comment:  To  provide 
NRC  with  stakeholder  views  on 
proposed  changes  to  the  process  used  to 
assess  the  safety  and  safeguards 
performance  of  fuel  facilities,  interested 
parties  are  invited  to  comment  on  the 
draft  revision  to  MC  2604. 

DATES:  Written  comments  must  be 
received  prior  to  May  28,  2002. 

ADDRESSES:  A  copy  of  the  draft  revision 
to  MC  2604  may  be  obtained  by  writing 
to  the  Inspection  Section,  Special 
Projects  and  Inspection  Branch  (M/S 
T8H7],  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Comments  on  this  document  should  be 
sent  to  this  same  address. 

The  draft  revision  to  MC  2604  is  also 
available  on  the  NRC  technical 
conference  Web  site  at  http:// 
techconf.llnI.gov/cgi-bin/topics. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Castleman,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  M/S 
T8H7,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  415-8118,  e-mail 
pic@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  April,  2002. 


For  the  Nuclear  Regulator>'  Commission. 
Melvyn  N.  Leach, 

Chief.  Special  Projects  and  Inspection 
Branch.  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doi    02-10183  Filed  4-24-02;  8:45  am] 
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OFFICE  OF  PERSONNEL 
IMANAGEMENT 

January  2002  Pay  Adjustments 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  President  adjusted  the    , 
rates  of  basic  pay  and  locality  payments 
for  certain  categories  of  Federal 
employees  in  January  2002.  This  notice 
documents  those  pay  adjustments  for 
the  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Roberts,  Office  of  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management.  (202) 
606-2858.  FAX  (202)  606-0824,  or 
email  to  payleave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 

December  28,  2001,  the  President  signed 
Executive  Order  13249  (67  FR  639, 
January  7.  2002),  which  implemented 
the  Januar>-  2002  across-the-board 
adjustments  for  the  statutory  pay 
systems  and  the  2002  locality-  pay 
adjustments  for  General  Schedule  (GS) 
employees  in  the  48  contiguous  States 
and  the  District  of  Columbia.  The 
President  made  these  adjustments 
consistent  with  Public  Law  107-67. 
November  12,  2001.  which  authorized 
an  overall  average  pay  increase  of  4  6 
percent  for  General  Schedule 
employees. 

Schedule  1  of  Executive  Order  13249 
provides  the  rates  for  the  2002  General 
Schedule  and  reflects  a  3  6  percent 
general  increase.  Executive  Order  13249 
also  includes  the  percentage  amounts  of 
the  2002  locality  payments.  (See  Section 
5  and  Schedule  9  of  Executive  Order 
13249.) 

The  publication  of  this  notice  satisfies 
the  requirement  in  section  5(b)  of 
Executive  Order  13182  that  the  Office  of 
Personnel  Management  (0PM)  publish 
appropriate  notice  of  the  2002  locality- 
payments  in  the  Federal  Register 

GS  employees  receive  locality 
payments  under  5  U.SC.  5304.  Locality 
payments  apply  in  the  48  contiguous 
States  and  the  District  of  Columbia.  In 
2002,  locality  payments  ranging  from 
8.64  percent  to  19.04  percent  apply  to 
GS  employees  in  32  locality  pay  areas. 
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These  2002  locality  pay  percentages, 
which  replaced  the  locality  pay 
percentages  that  were  applicable  in 
2001.  became  effective  on  the  first  day 
of  the  first  applicable  pay  period 
beginning  on  or  after  |anuar\'  1,  2002. 
An  employee's  locality-adjusted  annual 
rate  of  pay  is  computed  by  increasing 
his  or  her  scheduled  annual  rate  of  basic 
pay  (as  defined  in  5  U.S.C.  5302(8)  and 
5  CFR  531.602)  by  the  apphcable 
locality  pay  percentage.  (See  5  CFR 
531.604  and  531.605.) 

Executive  Order  13249  establishes  the 
new  Executive  Schedule,  which 
incorporates  the  3.4  percent  increase 
(rounded  to  the  nearest  Si 00)  required 
under  5  U.S.C.  5318.  The  Executive 
order  also  reflects  a  decision  by  the 
President  to  increase  the  rates  of  basic 
pay  for  members  of  the  Senior  Executive 
Service  (SES)  by  3.6  percent  (rounded  to 
the  nearest  $100)  at  levels  ES-1  through 
ES-3  and  by  3.4  percent  (rounded  to  the 
nearest  $100)  at  levels  ES-4  through 
ES-6.  The  maximum  rate  of  basic  pay 
for  SES  members  is  limited  by  law  to 
the  rate  for  level  IV  of  the  Executive 
Schedule,  which  is  now  $130,000. 

The  Executive  order  adjusted  the  rates 
of  basic  pay  for  administrative  law- 
judges  (ALJs)  at  levels  AL-2  and  AL-3 
by  approximately  5.4  percent  (rounded 
to  the  nearest  $100).  The  rate  of  basic 
pay  for  AL-1  was  increased  by 
approximately  3.4  percent,  since  that 
rate  is  capped  at  the  rate  for  level  IV  of 
the  Executive  Schedule.  (See  5  U.S.C. 
5372.) 

The  rates  of  basic  pay  for  Board  of 
Contract  Appeals  (BCA)  members  are 
calculated  as  a  percentage  of  the  rate  for 
level  IV  of  the  Executive  Schedule.  (See 
5  U.S.C.  5372a.)  Therefore,  BCA  rates  of 
basic  pay  were  increased  by 
approximately  3.4  percent.  Also,  the 
maximum  rate  of  basic  pay  for  senior- 
level  (SL)  and  scientific  or  professional 
(ST)  positions  was  increased  by 
approximately  3.4  percent  (to  $130,000) 
because  it  is  tied  to  the  rate  for  level  IV 
of  the  Executive  Schedule.  The 
minimum  rate  of  basic  pay  for  SL/ST 
positions  is  equal  to  120  percent  of  the 
minimimi  rate  of  basic  pay  for  GS-15 
and  thus  was  increased  by  3.6  percent 
(to  $99,096).  (See  5  U.S.C.  5376.) 

On  December  6.  2001,  the  President's 
Pay  Agent  extended  the  2002  locality- 
based  comparability  payments  to  the 
same  Govemmentwide  and  single- 
agency  categories  of  non-GS  employees 
that  received  the  2001  locality 
payments.  The  Govemmentwide 
categories  include  members  of  the  SES. 
the  Foreign  Service,  the  Senior  Foreign 
Service,  employees  in  SL/ST  positions. 
ALJs,  administrative  appeals  judges,  and 
BCA  members. 


0PM  published  "Salary  Tables  for 
2002.  "  (OPM  Doc.  124-48-6)  in  April 
2002.  This  publication  provides 
complete  salary  tables  incorporating  the 
2002  pay  adjustments,  information  on 
general  pay  administration  matters, 
locality  pay  area  definitions.  Internal 
Revenue  Service  withholding  tables, 
and  other  related  information.  The  rates 
of  pay  shown  in  this  publication  are  the 
official  rates  of  pay  for  affected 
employees  and  are  hereby  incorporated 
as  part  of  this  notice.  You  may  purchase 
copies  of  "Salarv-  Tables  for  2002"  from 
the  Government  Printing  Office  (GPO) 
by  calling  (202)  512-1800  (outside  the 
DC  area:  1-866-512-1800)  or  FAX  (202) 
512-2250.  You  may  order  copies 
directly  from  GPO  on  the  Internet  at 
http://bookstore.gpo.gov.  In  addition, 
you  can  find  pay  tables  on  OPM's 
internet  Web  site  at  http:// 
www.  opm  gov/oca/payrates/index.htm. 

Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

(FR  Doc.  02-10136  Filed  4-24-02:  8:45  am] 

BILUNG  CODE  632S-3»-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rule  236,  SEC  File  No.  270-118  and  0MB 
Control  No.  3235-0095] 

Proposed  Collection;  Comment 
Request;  Requests  Under  Review  by 
Office  of  Management  and  Budget 
Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Filings  and  Information  Services, 
Washington,  DC  20549 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

-  Rule  236  under  the  Securities  Act  of 
1933  ("Securities  Act")  requires  issuers 
choosing  to  rely  on  an  exemption  from 
Securities  Act  registration  for  the 
issuance  of  fractional  shares,  scrip 
certificates  or  order  forms,  in 
connection  with  a  stock  dividend,  stock 
split,  reverse  stock  split,  conversion, 
merger  or  similar  transaction  to  furnish 
specified  information  to  the 
Commission  in  writing  at  least  ten  days 
prior  to  the  offering.  The  information  is 
needed  to  provide  public  notice  that  an 


issuer  is  relying  on  the  exemption. 
Public  companies  are  the  likely 
respondents.  An  estimated  ten 
submissions  are  made  pursuant  to  Rule 
236  annually,  resulting  in  an  estimated 
annual  total  burden  of  15  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  WTitten  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 

Dated:  April  17.  2002. 
Margaret  H.  McFariand, 

Deputy  Secretary: 

[FR  Doc.  02-10149  Filed  4-24-02;  8:45  am] 

BILLING  CODE  B010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rule  10f-3,  OIMB  Control  No.  3235-0226 
and  SEC  File  No.  270-237] 

Submission  for  0MB  Review; 
Comment  Request;  Upon  Written 
Request,  Copies  Available  From: 
Securities  and  Exchange  Commission 
Office  of  Filings  and  Information 
Services  Washington,  DC  20549 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("0MB")  a  request  for  extension  and 
approval  of  the  collection  of  information 
discussed  below. 

Section  10(f)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
10(f)]  (the  "Act"  or  "Investment 
Company  Act")  prohibits  a  registered 
investment  company  ("fund")  from 
purchasing  any  security  during  an 
imderwriting  or  selling  syndicate  if  the 
fund  has  certain  relationships  with  a 
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principal  underwriter '  for  the  security 
("affiliated  underviTiter").^  Congress 
enacted  this  provision  in  1940  to  protect 
funds  and  their  investors  by  preventing 
underwriters  from  "dumping" 
unmarketable  securities  on  affiliated 
funds. 3 

In  1958.  under  rulemaking  authority 
in  section  10(f).  the  Commission 
adopted  rule  lOf-3.  which  is  entitled 
"Exemption  for  the  Acquisition  of 
Securities  During  the  Existence  of  an 
Underwriting  or  Selling  Syndicate."  The 
Commission  last  amended  the  rule  in 
January  2001.*  Rule  lOf-3  currently 
permits  a  fund  to  purchase  securities  in 
a  transaction  that  otherwise  would 
violate  section  10(f)  if.  among  other 
things:  * 

(1)  The  securities  either  are  registered 
under  the  Securities  Act  of  1933.  are 
municipal  securities  with  certain  credit 
ratings,  or  are  offered  in  certain  private  or 
foreign  offerings; 

(2)  the  securities  purchases  meet  certain 
conditions  with  respect  to  timing  and  price; 

(3)  the  issuer  of  the  securities  has  been  in 
continuous  operation  for  at  least  three  years 
prior  to  the  issuance  of  the  securities; 

(4)  the  offering  involves  a  "firm 
commitment"  underwriting: 

(5)  the  underwriters"  commission  is 
reasonable: 

(6)  the  fund  (together  with  other  funds 
advised  by  the  same  investment  adviser) 
purchases  no  mftre  than  twenty-five  percent 
of  the  offering: 

(7)  the  fund  purchases  the  securities  from 
a  member  of  the  sj-ndicate  other  than  the 
affiliated  underwriter; 

(8)  each  transaction  effected  under  the  rule 
is  reported  on  Form  N-SAR; 


'  'Principal  underwriter"  is  defined  to  mean  (in 
relevant  part)  an  underwriter  that,  in  connection 
with  a  primarv  distribution  of  securities,  (A)  is  in 
privity  of  contract  with  the  issuer  or  an  affiliated 
person  of  the  issuer,  (B)  acting  alone  or  in  concert 
with  one  or  more  other  persons,  initiates  or  directs 
the  formation  of  an  underwTiting  syndicate,  or  (C) 
is  allowed  a  rate  of  gross  commission,  spread,  or 
other  profit  greater  than  the  rate  allowed  another 
underwTiter  participating  in  the  distribution,  15 
U.S.C.  80a-2(a)(29). 

^  Section  10(f)  prohibits  the  purchase  if  a 
principal  underwriter  of  the  security  is  an  officer, 
director,  member  of  an  advisory  board,  investment 
adviser,  or  employee  of  the  fund,  or  if  any  officer, 
director,  member  of  an  advisory  board,  investment 
adviser,  or  employee  of  the  fund  is  affiliated  with 
the  principal  underwriter.  15  U.S.C.  80a-10(f). 

3  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a  Subcomm. 
of  the  Senate  Comm  on  Banking  and  Currency, 
76th  Cong.,  3d  Sess.  35  (1940)  (statement  of 
Commissioner  Healy). 

••  Additional  amendments  to  rule  lOf-3  were 
proposed  on  November  29.  2000.  Exemption  for  the 
Acquisition  of  Securities  During  the  Existence  of  an 
Underwriting  or  Selling  Svndicate.  Investment 
Company  Act  Release  No.  24775  (Nov.  29.  2000). 
These  proposals,  if  adopted,  would  expand  the 
exemption  provided  by  the  rule  to  permit  a  fund 
to  purchase  government  securities  in  a  syndicated 
offering  and  modify  the  rule's  percentage  limit  on 
purchases. 
5SeeRulel0f-3(b). 


(9)  the  hand's  directors  have  approved 
procedures  for  purchases  made  in  reliance  on 
the  rule,  regularly  review  fund  purchases  to 
determine  whether  they  comply  with  these 
procedures,  and  approve  necessary  changes 
to  the  procedures;  and 

(10)  a  written  record  of  each  transaction 
effected  under  the  rule  is  maintained  for  six 
years,  the  first  two  of  which  in  an  easily 
accessible  place.  ** 

These  limitations  are  designed  to 
prevent  purchases  under  the  rule  from 
raising  the  concerns  that  section  10(f) 
was  enacted  to  address  and  to  protect 
the  interests  of  investors.  These 
requirements  provide  a  mechanism  for 
fund  boards  to  oversee  compliance  with 
the  rule.  The  required  recordkeeping 
facilitates  the  Commission  staffs  review 
of  rule  lOf-3  transactions  during  routine 
fund  inspections  and,  when  necessar>', 
in  connection  with  enforcement  actions. 

The  staff  estimates  that  approximately 
410  ftmds  engage  in  a  total  of 
approximately  2050  rule  lOf-3 
transactions  each  year.  We  estimate  that 
each  fund  makes  an  average  of  fifteen 
responses  per  year  and  that  the  410 
funds  that  rely  on  rule  lOf-3  make  a 
total  of  6150  total  annual  responses," 
Before  making  a  purchase  under  rule 
lOf-3.  the  purchasing  fund  must 
document  that  the  transaction  complies 
with  the  conditions  in  the  rule,  a 
process  which  the  staff  estimates  takes 
an  average  of  approximately  thirty 
minutes  per  transaction  at  a  cost  of 
$22.44  per  transaction.**  Thus,  annually, 
in  the  aggregate,  funds  spend 
approximately  1025  hours"  at  a  cost  of 
$46,002 '"  on  pre-transaction  reporting. 
The  staff  estimates  that,  after  the 
transaction  is  complete,  an  additional 
thirty  minutes  is  spent  completing  the 
record  of  the  transaction  at  a  cost  of 
$22,44  per  transaction,!'  Thus, 
annually,  in  the  aggregate,  funds  spend 


approximately  1025  hours  '=  at  a  cost  of 
$46,002  "  on  post-transaction  reporting. 
The  staff  estimates  further  that 
preparation  of  a  quarterly  report  of  all 
rule  lOf-3  transactions  for  the  board  of 
directors  takes  approximately  1.5  hours 
per  quarter  (in  which  there  are  lOf-3 
transactions)  at  a  cost  of  $43.78.1"  The 
staff  estimates  that,  on  average,  each  of 
the  410  funds  engages  in  rule  lOf-3 
transactions  during  two  quarters  each 
year.  Thus,  annually  in  the  aggregate, 
funds  spend  approximately  1230 
hours  '■*  at  a  cost  of  $35,900  ^^  on  the 
preparation  of  quarterly  transaction 
reports.  The  staff  estimates  that  the 
board  of  directors  spends  fifteen 
minutes  reviewing  these  reports  each 
quarter  (in  which  there  are  lOf-3 
transactions)  at  a  cost  of  $500. '"  Thus, 
annuallv,  in  the  aggregate,  funds  spend 
approximately  205  hours  '«  at  a  cost  of 
$410,000  1"  for  the  quarterly  review  of 
rule  lOf-3  transactions  by  boards.  The 
staff  further  estimates  that  reviewing 
and  revising  as  needed  written 
procedures  for  rule  lOf-3  transactions 
takes,  on  average,  two  hours  of  a 
compliance  attorney's  time  at  a  cost  of 
approximately  $124.02  -"  per  year  and 
fifteen  minutes  of  board  time  at  a  cost 
of  $500  per  year.-'  Thus,  annually,  in 
the  aggregate,  the  staff  estimates  that 
funds  spend  a  total  of  approximately 
922.5  hours-'  at  a  cost  of  approximately 
$255,848  - '  on  monitoring  and  revising 
rule  lOf-3  procedures.  The  staff 
estimates,  therefore,  that  rule  lOf-3 
imposes  an  information  collection 
burden  of  4407.5  hours  -"  at  a  cost  of 


■^•The  written  record  must  state  (i)  horn  whom  the 
securities  were  acquired,  (ii)  the  identity  of  the 
underwriting  syndicate's  members,  (iii)  the  terms  of 
the  transactions,  and  (iv)  the  information  or 
materials  on  which  the  fund's  board  of  directors  has 
determined  that  the  purchases  were  made  in 
compliance  with  procedures  established  by  the 
board.  See  Rule  10f-3(b)(12). 

■  2050  instances  of  pre-transaction  reporting  + 
2050  instances  of  post-transaction  reporting  +  820 
quarterly  reports  *  820  quarterly  reviews  by  fund 
boards  +  410  instances  of  monitoring  and  revision 
of  rule  lOf-3  procedures  =  6150  responses 

"Tvpically,  personnel  from  several  departments, 
including  portfolio  management  and  compliance, 
share  this  task.  The  staff  estimates  that  the  average 
hourly  rate  for  these  personnel  is  $44.87, 

''  2050  transactions  per  year  x  30  minutes  per 
transaction  =  1025  hours 

■"2050  transactions  xS22.44/transaction  = 
$46,002 

"  .^s  with  the  reporting  at  the  time  of  the 
transaction,  the  task  of  completing  the  record  of  the 
transaction  is  shared  among  personnel  for  whom 
the  staff  estimates  the  average  hourly  rate  to  be 
$44.87, 


■■•'  2050  transactions  per  year  «  30  minutes  per 
transaction  =  1025  hours 

'3  2050  transactions  per  year  x  $22,44/trans8ction 
=  $46,002 

><  The  staff  estimates  that  a  compliance  clerk 
spends  one  hour  of  time,  at  $12.77/hour.  preparing 
the  report  and  a  compliance  attorney  spends  half 
an  hour  of  time,  at  $62.01/hour.  reviewing  the 
report. 

'MIO  funds  X  2  quartersVyear  »  15  houre'quarter 
=  1230  hours 

i«410  funds  X  2  quarters/year  x  $43,78/quar1er  » 
$35,900 

' "  The  staff  estimates  that  each  hour  of  a  fund 
board  s  meeting  costs  $2000 

'■<'410  funds  »  2  quarters/year  »  15  minutes/ 
quarter  =  205  hours 

i«410  funds  X  2  quarters/year  x  $500/quarter  = 
S4 10.000 

=0  2  hours  X  $62.01 /hour  =  SI 24.02 
2'  These  averages  take  into  account  the  fact  that 
in  most  years,  fund  attorneys  and  boards  spend 
little  or  no  lime  modifying  procedures  and  in  other 
years,  they  spend  a  significant  amount  of  time 
doing  so. 

22410  funds  X  (2  hours  by  compliance  attorney 
+  15  minutes  by  board/year)  =  922.5  hours 

2' 410  funds  X  (S124  02  for  compliance  attorney 
time  *  S500  for  board  time)  =  $255,848 

-'« 1025  for  pre-transaction  reporting  *  1025  for 
post-transaction  reporting  +1230  hours  for 
preparing  the  board  report  *  205  hours  for  board 

ConUnued 
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$793,752."  This  estimate  does  not 
include  the  time  spent  filing  transaction 
reports  on  Form  N-SAR,  which  is 
encompassed  in  the  information 
collection  burden  estimate  for  that  form. 
Commission  staff  estimates  that  there  is 
no  cost  burden  for  rule  lOf-3  other  than 
the  costs  associated  with  the  hour 
burden.  These  estimates  are  made  solely 
for  the  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  survey  or  study  of 
Commission  rules. 

It  is  mandatory  that  funds  provide  the 
information  required  by  rule  lOf-3  to 
obtain  the  benefit  of  the  exemption 
provided  by  the  rule.  The  information 
required  by  rule  lOf-3  that  is  reported 
on  Form  N-SAR  is  public  and  therefore 
not  confidential.  Written  records  of  rule 
lOf-3  transactions  maintained  by  funds, 
the  written  procedures  that  ensure 
compliance  with  the  rule,  and  any 
modifications  to  these  procedures  are 
non-public  and  therefore  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology-.  Securities  and 
Exchange  Commission,  Mail  Stop  0—4, 
450  5th  Street,  NW.  Washington,  DC 
20549.  Comments  must  be  submitted  to 
0MB  within  30  days  of  this  notice. 

Dated:  April  17,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-10148  Filed  4-24-02;  8:45  am) 

BtLUNQ  CODE  8010-01 -U 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Sunshine  Act;  meetings 

STATUS:  Closed  meetings 

place:  450  Fifth  Street,  NW., 
Washington,  DC. 


^5  546,002  for  pre-transacfion  reporting  +  $46,002 
for  post-transaction  reporting  +  $35,900  for 
preparing  the  board  report  +  $410,000  for  board 
review  of  rule  lOf-3  transactions  ■<■  $255,848  for 
monitoring  and  revising  rule  lOf-3  procedures  = 
$793,752 


DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Tuesday,  April  23,  2002  at  10 
a.m.  and  Wednesday,  April  24,  2002  at 
10  a.m. 

CHANGE  IN  THE  MEETING:  Cancellation  of 
Meeting/Time  Change. 

The  closed  meeting  scheduled  for 
Tuesday,  April  23,  2002,  has  been 
cancelled.  The  closed  meeting 
scheduled  for  Wednesday,  April  24, 
2002  at  10  a.m.  has  changed  to 
Wednesday,  April  24,  2002  at  9:30  a.m. 

For  further  information,  please 
contact  the  Office  of  the  Secretary  at 
(202) 942-7070. 

Dated:  April  23.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  02-10287  Filed  4-23-02;  11:53  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  held  the  following 
additional  meeting  during  the  week  of 
April  15,  2002: 

An  additional  closed  meeting  was  held 
on  Wednesday,  April  17,  2002  at  4 
p.m. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
attended  the  closed  meeting.  Certain 
staff  members  who  had  an  interest  in 
the  matters  were  also  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  certified 
that,  in  his  opinion,  one  or  more  of  the 
exemptions  set  forth  in  5  U.S.C. 
552b(c)(5),  (7).  and  (10)  and  17  CFR 
200.402(a)(5),  (7).  and  (10),  permitted 
consideration  of  the  scheduled  matters 
at  the  closed  meeting. 

The  subject  matter  of  the  closed 
meeting  held  on  Wednesday,  April  17, 
2001,  was: 

Adjudicatory  matters;  and  formal  order 
of  investigation. 

For  further  information,  please 
contact:  The  Office  of  the  Secretary  at 
(202) 942-7070. 


Dated:  April  23,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-10288  Filed  4-23-02:  11:53  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45773;  File  No.  SR-Amex- 
2002-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Suspension  of  Transaction 
Charges  for  Certain  Exchange-Traded 
Funds  and  Trust  Issued  Receipts 

April  17,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  15, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  suspend 
Exchange  transaction  charges  for 
customer  orders  in  the  following  Amex- 
listed  Exchange-Traded  Funds  and 
Trust  Issued  Receipts:  MidCap 
SPDRs™,  Select  Sector  SPDRs®  (9 
series),  and  HOLDRs™  (i  7  series). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piarpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  proposing  to  suspend 
transaction  charges  for  customer  orders 
for  the  following  Amex-listed  securities: 

(1)  MidCap  SPDRsTM  (Symbol:  MDY): 

(2)  all  series  of  Select  Sector  SPDRs, 
including  Basic  Industries  (XLB). 
Consumer  Services  (XLV),  Consiuner 
Staples  (XLP),  Cyclical/Transportation 
(XLY).  Energy  (XLE).  Financial  (XLF). 
Industrial  (XLI).  Technology  (XLK).  and 
Utilities  (XLU);  and  (3)  all  series  of 
HOLDRs,  including:  Biotech  (BBH). 
Broadband  (BDH).  B2B  Internet  (BHH), 
Europe  2001  (EKH).  Internet  (HHH), 
Internet  Architecture  (LAH).  Internet 
Infrastructure  (IIH).  Market  2000+ 
(MKH).  Oil  Service  (OIH). 
Pharmaceutical  (PPH),  Regional  Bank 
(RKH).  Retail  (RTH).  Semiconductor 
(SMH).  Software  (SWH).  Telecom 
(TTH).  Utilities  (UTH).  and  Wireless 
(WMH). 

Off-floor  orders  {.i.e.,  customer  and 
broker-dealer  orders)  in  these  securities 
currently  are  charged  $.006  per  share 
($.60  per  100  shares),  capped  at  $100 
per  trade  (16.667  shares).  Orders  entered 
electronically  into  the  Amex  Order  File 
from  off  the  floor  ("System  Orders")  for 
up  to  5,099  shares  are  currently  not 
assessed  a  transaction  charge,  while 
System  Orders  over  5.099  shares  are 
subject  to  a  $.006  per  share  transaction 
charge,  capped  at  $100  per  trade.  The 
Exchange  proposes  to  suspend 
transaction  charges  applicable  to 
customer  orders.  The  Exchange  will 
continue  to  impose,  and  is  not 
suspending,  existing  transaction  charges 
applicable  to  entities  other  than 
customers,  including  Exchange 
specialists,  registered  fraders.  and 
member  organizations. 

The  Exchange  believes  a  suspension 
of  fees  for  these  securities  for  customer 
orders  is  appropriate  to  enhance  the 
competitiveness  of  executions  in  these 
securities  on  the  Amex.  The  Exchange 
will  reassess  the  fee  suspension  as 
appropriate,  and  will  file  any 
modification  to  the  fee  suspension  with 
the  Commission  pursuant  to  Section 
19(b)(3)(A)  of  the  Act.3 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act."*  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 


of  the  Act, 5  in  particular,  because  it  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition.^ 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  wTitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become, 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder  ^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary'  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  the  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-^609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 


3  15  U.S.C.  78s(b)(3)(A). 
M5  U.S.C.  78f(b). 


M5  U.S.C.  78f(b)(4). 

6  At  the  request  of  Amex.  the  Commission  revised 
this  sentence.  Telephone  call  between  Michael 
Cavalier,  Associate  General  Counsel,  Amex.  and 
Jennifer  Lewis,  Attorney.  Division  of  Market 
Regulation,  Commission,  on  April  17,  2002. 

'  15  U.S.C.  78s(bH3)(A)(ii). 

»17CFR240.19b-4(f)(21. 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-32  and  should  be 
submitted  by  May  16,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Rsgulation.  pursuant  to  delegated 
authority  '* 

Margaret  H.  McFarland, 
Deputy  Secretan'. 
[FR  Doc  02-10151  Filed  4-24-^2;  8:45  am) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45782:  File  No.  SR-Amex- 
2002-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
American  Stocl(  Exchange  LLC 
Relating  to  the  Exchange's  Booth 
Automated  Routing  System  (BARS) 

April  18,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act")  '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  17, 
2002.  the  American  Stock  Exchange  LLC 
("Amex  '  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  Amex.  Amex  has  designed 
the  proposed  rule  change  as  'non- 
controversial"  under  Rule  19b-4(f)(6).3 
thus  rendering  it  immediately  effective. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  is  filing  enhancements  to  its 
order  routing  technology  known  as 
BARS  (Booth  Automated  Routing 
System).  There  is  no  proposed  rule  text 
as  such. 


»17CFR20D.30-3(aK12). 
'15  use  78s[bHl). 
217  CFR  240  19b-4, 
M7  CFR  240.19b-t[f](6). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

BARS  is  an  order  routing  system  with 
no  order  execution  capabilities.  Amex 
understands  BARS  to  be  functionally 
similar  to  the  Broker  Booth  Support 
System  ("BBSS")  of  the  New  York  Stock 
Exchange  ("NfYSE")  and  the  Order 
Routing  System  ("ORS")  of  the  Chicago 
Board  Option  Exchange.  BARS  allows 
brokers  to  manage  and  route  orders  for 
Amex-traded  securities.  There  is  also  a 
market  look  function  that  allows  floor 
brokers  to  provide  booth  clerks  with 
information  regarding  the  state  of  the 
market  for  a  particular  security. 

Since  it  is  an  integrated  part  of  the 
Exchange's  order  routing  and  processing 
systems,  BARS  accepts  only  orders  that 
these  systems  can  process  (i.e.,  CMS- 
eligible  orders).*  Currently,  multi-legged 
option  orders  (e.g.,  spreads)  and  certain 
contingency  orders  ^  are  not  CMS- 
eligible.  The  maximum  size  for  a  BARS 
order  is  99,900  shares  for  a  stock  and 
30,000  contracts  for  an  option.  These  are 
system  limitations. 

Orders  can  be  received  electronically 
into  BARS  from  CMS.  Brokers  can 
program  different  algorithms  for  each 
Amex  security  into  BARS  to  determine 
which  orders  are  routed  to  the  specialist 
for  execution  or  "booking,"  and  which 
orders  are  routed  to  the  broker's  booth 
on  the  Amex  floor.  These  algorithms  can 
be  changed  dynamically  and  can  be  a 
combination  of  order  size,  order  type, 
and  security.  Booth  clerks  also  can  enter 
orders  into  BARS  that  are  telephoned  to 
the  floor  (i.e..  orders  that  are  not 


systematized  when  they  arrive  on  the 
Exchange).  BARS  users  can  determine 
whether  to  route  an  order  to  the 
specialist,  to  a  broker  on  the  floor  via  a 
BARS  handheld  terminal  ("HHT").  or 
print  the  order  for  manual  handling. 
BARS  HHT  uses  the  Exchange's  wireless 
data  network  to  maintain 
communications  between  the  HHT  and 
the  booth.  Orders  that  are  printed 
remain  in  BARS  and,  thus,  a  complete 
record  of  these  orders  is  maintained. 
BARS  automatically  routes  requests  to 
cancel  or  modify  orders  to  the 
appropriate  user  for  his  or  her  action. 

As  noted  above,  a  BARS  user  can 
route  orders  to  a  particular  BARS  HHT. 
The  BARS  HHT  provides  a  broker  with 
the  order  management  and  trade 
reporting  '•  functions  required  by 
brokers.  All  information  regarding 
trades  entered  either  through  the  BARS 
booth  terminal  or  a  broker  HHT  is 
automatically  sent  to  the  Exchange's 
trade  processing  facilities.  Floor  brokers 
also  can  use  BARS  HHT  to  route  orders 
to  other  brokers  or  back  to  the  booth. 

Since  BARS  provides  an  electronic 
order  management  system,  it  allows 
brokers  to  have  a  complete  electronic 
record  in  a  single  location  of  orders 
handled  by  the  firm.  Amex  believes  that 
BARS  thereby  facilitates  audit  trail  and 
billing  functions. 

As  of  April  1,  2002,  all  Amex  floor 
brokers  have  BARS  terminals  in  their 
booths.  With  this  initial  implementation 
complete,  BARS  HHTs  are  being  rolled 
out  firm  by  firm.  Currently,  there  are 
approximately  50  floor  brokers 
representing  12  firms  with  assigned 
BARS  HHTs.  This  is  approximately  40 
percent  of  the  total  number  of  BARS 
HHTs  that  ultimately  will  be  assigned. 

2.  Statutory  Basis 

Amex  believes  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  ^  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  *  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Amex  also  believes  that 
the  proposed  rule  change  is  not 
designed  to  permit  unfair 


♦The  Common  Message  Switch  ("CMS")  is  the 
means  by  which  member  firms  may  send  electronic 
orders  to  both  Amex  and  the  NYSE. 

'CMS  currently  accommodates  market  pn  close. 
market  or  better,  stop,  stop  limit,  all  or  none,  fill 
or  kill,  immediate  or  cancel,  and  opening  options 
orders.  CMS  accommodates  the  same  contingencies 
for  equity  orders  with  the  addition  of  market  with 
or  without  and  close  orders. 


discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Amex  has  stated  that  BARS  would 
impose  no  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Amex  has  stated  that,  because  the 
proposed  rule  change  does  not  (1) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2) 
impose  any  significant  burden  on 
competition;  and  (3)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest),  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Acta  and  Rule  19b-^(f)(6)  thereunder.^" 

Amex  has  requested  that  the 
Commission  waive  the  30-day  pre- 
operative period  under  Rule  19b- 
4{f)(6)(iii).  The  Commission  finds  that 
waiving  the  pre-operative  period  is 
consistent  with  the  protection  of 
investors  and  the  public  interest."  Rule 
19b-4(f)(6)  also  requires  the  self- 
regulatory  organization  to  provide  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  at  least 
five  business  days  before  doing  so  (or 
such  shorter  time  as  designated  by  the 
Commission).  Amex  also  has  requested 
that  the  Commission  waive  the  five-day 
pre-filing  requirement.  The  Commission 
hereby  grants  this  request. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


""Reporting"  in  this  sense  does  not  refer  to 
disseminating  last  sale  information  through  the 
Consolidated  Trade  System.  Rather,  it  refers  to 
advising  the  persons  who  are  handling  an  order  of 
its  execution  and  submitting  the  trade  to 
comparison. 

M5U.S.C.  78f(b). 

» 15  U.S.C.  78f(b)(5). 


9  15U.S.C.  78s(b)(3)(A). 

'oi7CFR240.19b-4(f)(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(fl. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-34  and  should  be 
submitted  by  May  16,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-10153  Filed  4-24-02:  8;45  am] 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45774;  File  No.  SR-CBOE- 
2002-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  CBOE  Rule  8.51 

April  17,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on  April  15, 
2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 


'2  17CFR200.3O-3(a)(12). 
'15  U.S.C  78s(b)(l). 
2  17CFR240.19b-4. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  a  new 
interpretation  and  policy  under  CBOE 
Rule  8.51.  Below  is  the  text  of  the 
proposed  rule  change.  Additions  are 
italicized. 

Rule  8.51    Trading  Crowd  Finn 
Disseminated  Market  Quotes 

(a)-(b)  No  change. 

*   *   *  Interpretations  and  Policies: 

.01-. 08  No  change. 

.  1 0    For  purposes  of  determining 
when  the  firm  quote  obligations  under 
Rule  8.51  attach  in  respect  of  orders 
received  at  a  PAR  workstation  in  a  DPM 
trading  crowd  and  how  the  exemptions 
to  that  obligation  provided  in  paragraph 
(e)  of  that  Rule  apply,  the  responsible 
broker  or  dealer  shall  be  deemed  to 
receive  an  order,  and  an  order  shall  be 
deemed  to  be  presented  to  the 
responsible  broker  or  dealer,  at  the  time 
the  order  is  received  on  the  DPM's  PAR 
workstation. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  provides  an 
interpretation  of  CBOE  Rule  8.51  to 
clarify  when  the  firm  quotation 
obligation  of  the  trading  crowd  under 
that  rule  arises  in  the  case  of  orders 
received  at  PAR  workstations  in  DPM 
trading  crowds,  and  to  interpret  how  the 
exemptions  from  that  obligation  apply 
in  the  case  of  such  orders.  CBOE  Rule 
8.51(b)(1)  obligates  "the  responsible 
broker  or  dealer  to  sell  (buy)  at  least  the 
established  number  of  contracts  at  the 
offer  (bid)  which  is  displayed  when  the 
responsible  broker  or  dealer  receives  a 
buy  (sell)  order  at  the  trading  station 
where  the  reported  security  is  located 


for  trading."  Paragraph  (e)  of  CBOE  Rule 
8.51  provides  certain  exemptions  from 
the  firm  quote  obligation  that  are  tied  to 
when  an  order  is  "presented."  For 
purposes  of  CBOE  Rule  8  51  "the 
responsible  broker  or  dealer"  is  defined 
as  the  trading  crowd  in  a  series  or  class 
of  option. '  This  proposed  rule  change 
adds  Interpretation  and  Policy  .10  to 
make  it  clear  that  for  the  purposes  of 
CBOE  Rule  8.51  in  respect  of  orders 
received  at  a  PAR  workstation  in  a  DPM 
trading  crowd,  the  responsible  broker  or 
dealer  is  deemed  to  receive  an  order, 
and  an  order  is  deemed  to  be  presented 
to  the  responsible  broker  or  dealer,  at 
the  time  the  order  is  received  on  the 
DPM's  PAR  workstation." 

2.  Statutory  Basis 

Bv  clarifying  the  time  when  firm 
quote  obligations  attach  under  CBOE 
Rule  8.51  in  respect  of  orders  received 
over  PAR  workstations  in  DPM  trading 
crowds,  the  Exchange  believes  that  the 
proposed  rule  change  will  promote  |ust 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  protect  investors  and  the  public 
interest,  and  will  not  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers,  m 
furtherance  of  the  objectives  of  Section 
6(b)(5)  of  the  Exchange  Act^ 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition, 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 


'The  Commission  noted  in  the  approval  order  of 
SR-c:BOE-2002-07  that  "any  member  of  the  trading 
crowd  who  submits  a  manual  quote  that  improves 
the  Exchange's  disseminated  quote  would  be 
considered  to  be  the  responsible  broker  or  dealer 
pursuant  to  Rule  llAcl-Hc)  under  the  .^ct  ' 
Exchange  Art  Release  No.  45677  iMarr.h  29.  2002). 
67  FR  16476.  16477  (April  5.  2002) 

■•  In  SR-<.:BOE-01-67  filed  with  the  Commission 
in  December  2001,  the  Exchange  proposed  an 
Interpretation  and  Policy  09.  which  makes  clear 
thai  a  trading  crowd  may  voluntarily  agree  to  honor 
its  disseminated  quotes  for  a  larger  number  of 
i.ontrarts  than  required  by  rule. 

'■1.5L',S,C.  78f[b)(5), 
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meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)(i)  of  the 
Act*^  and  subparagraph  (f)(1)  of  Rule 
19b— 4  ~  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-15  and  should  be 
submitted  by  May  16,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-10150  Filed  4-24-02;  8:45  am] 
BllXmC  CODE  Ml  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45780;  File  No.  SR-DTC- 
2001-04] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Relating  to  the  Implementation 
of  the  Global  Corporate  Action  Hub 
Service 

April  18,  2002. 

On  March  30,  2001,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule 
change.  File  No.  SR-DTC-2001-04, 
pursuant  to  section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  '  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
November  13,  2001. ^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change.  , 

I.  Description 

The  Global  Corporate  Action  Hub 
("GCAH")  is  a  new  service  that  will 
provide  efficient  means  of  systemically 
transmitting  corporate  actions 
information  and  consolidating  related 
messages  between  investment  managers 
and  their  multiple  custodians.  GCAH 
will:  (1)  Provide  a  single,  automated 
point  of  access  through  a  centralized 
communications  conduit  for  custodians 
and  investment  managers;  (2) 
standardize  corporate  action  market 
practice  and  embrace  the  recently 
released  ISO  15022  MT56X  message 
formats;  (3)  use  Internet-based 
technology  to  provide  easy  access  to  all 
parties;  (4)  offer  a  seamless  exchange  of 
information  between  bank  and  broker 
custodians,  investment  managers,  and 
DTC;  and  (5)  enhance  service  delivery 
by  providing  an  efficient,  industry-wide 
corporate  action  processing  solution. 

Under  the  GCAH,  each  custodian  will 
create  the  corporate  action  message  for 
its  recipients,  who  are  investment 
managers  servicing  mutual  customers. 
Custodians  may,  but  are  not  required  to, 
use  information  supplied  by  DTC  in 
creating  their  corporate  action  message. 
Regardless  of  whether  or  not  custodians 
use  information  supplied  by  DTC, 
custodians  remain  responsible  for  the 
content  of  the  messages.  Using  event- 
specific  templates  with  standardized 
election  options,  each  custodian  will 
provide  or  validate  the  terms  and 


MS  U.S.C.  78s(b)(3)(A)(i). 

'17CFR240.19b-4(f)(l). 

»17CFR200.3l>-3(a)(12). 


•15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  4502S 
(November  5,  2001).  66  FR  56869. 


conditions,  then  will  add  account  and 
position  information  for  each  customer. 
GCAH  will  route  these  announcements, 
along  with  those  generated  by  other 
custodians,  to  the  specified  investment 
managers.  DTC  will  ensure  that 
mandatory  fields  are  completed  but  will 
not  edit,  change,  or  validate  the  terms 
and  conditions  of  the  announcements 
that  remain  unique  to  the  custodians. 

Each  investment  manager  will  receive 
all  of  its  custodians'  announcements 
and  any  DTC  cmnouncements  for  a 
single  event  on  a  single  display. 
Investment  managers  will  select  their 
election  option  for  voluntary  offers. 
Investment  managers  will  have  the 
opportunity  to  make  their  election 
decisions  for  all  accounts,  for  accounts 
handled  by  individual  custodians,  or  by 
customer  account,  and  their  election 
decisions  will  be  sent  to  the  custodians 
using  GCAH.  Investment  managers  will 
receive  status  updates  reflecting  the 
state  of  the  message  (e.g.,  imread). 

GCAH  contains  built-in.  real-time 
status  flow  monitoring  that  keeps  all 
parties  informed  at  all  times  of  a 
transaction's  status,  with  each  party 
seeing  changing  status  indicators  that 
effectively  track  the  progressive  stages 
in  the  communication  process.  The 
GCAH  home  page  includes  summary 
alerts  to  highlight  pending  transactions 
and  deadlines.  Additional  protection  is 
provided  by  an  e-mail  alert  built  into 
the  system  that  provides  warning 
messages  well  in  advance  of  transaction 
deadlines.  Each  party,  therefore,  sees 
both  status  indicators  and  affirmative 
messages. 

Users  of  GCAH  who  are  not  DTC 
participants  will  sign  an  agreement 
substantially  in  the  form  of  the 
agreement  attached  as  Exhibit  B  to 
DTC's  filing.  "Participant  Operating 
Procedures"  containing  more  detailed 
information  about  GCAH  are  attached  to 
DTC's  filing  as  Exhibit  C. 

II.  Discussion 

Section  17A(b)(3)(F)  ^  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  seciirities  transactions. 
The  GCAH  service  will  facilitate 
efficient,  industry-wide  corporate  action 
processing.  GCAH  will  provide  its  users 
with  a  single  point  of  access  to 
automated,  real-time  transaction 
information.  The  GCAH  service  will 
allow  DTC  to  further  standardize  and 
automate  the  processing  of  corporate 
actions.  Therefore,  the  Commission 
finds  that  DTC's  proposed  rule  change 
is  consistent  with  its  obligation  under 


M  5  U.S.C.  78q-l  (b)(3)(F). 
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section  17A(b)(3)(F)  of  the  Act  to 
remove  impediments  to  and  perfect  the 
mechanism  of  the  national  system  for 
clearance  and  settlement. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2Q01-O4)  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-10156  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  B010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45772;  File  No.  SR-ISE- 
2002-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC 
Relating  to  Fee  Changes 

April  17,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  15, 
2002,  the  International  Securities 
Exchange  LLC  ("ISE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  the  ISE  has  prepared. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  lower  the 
ceiling  from  $750,000  to  $650,000  for 
each  of  the  ten  payment-for-order-flow 
funds  that  it  maintains.  The  text  of  the 
proposed  rule  change  is  available  at  the 
ISE  and  at  the  Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
ISE  has  prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  lower  ceiling 
from  $750,000  to  $650,000  for  each  of 
the  ten  payment-for-order-flow  funds 
that  the  ISE  maintains. '  The  ISE 
established  this  ceiling  in  November 
2001  and  has  been  monitoring  the  levels 
of  the  payment-for-order  flow  funds." 
The  ISE  continues  to  pay  out  of  these 
funds  less  money  than  has  been 
collected,  and  the  ISE  believes  that 
lowering  the  cap  to  $650,000  will 
provide  sufficient  money  for  Primary 
Market  Makers  to  maintain  the 
payment-for-order-flow  program  while 
lessening  the  economic  burden  on  the 
market  makers  that  pay  the  fees. 

The  basis  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(4)  of  the  Act  ^  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


M7CFR20O.30-3(a)(12) 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


nJnder  ISE  Rule  802(b).  the  ISE  has  divided  the 
options  it  trades  into  ten  groups,  with  one  Primar> 
Market  Maker  assigned  to  each  group  The  ISE 
maintains  a  payment-for-order-flow  fund  for  each 
group,  consisting  of  the  fees  collected  from  market 
makers  trading  options  in  that  group  The  Primar\ 
Market  Maker  for  the  group  is  responsible  for 
arranging  and  making  all  payments  to  Electronic 
Access  Members  for  order  flow  sent  to  the  ISE  in 
options  in  that  group 

■*  See  Securities  Exchange  Act  Release  No  451 28 
(December  4.  20011,  66  FR  64325  (December  12, 
2001). 

MSU.S.C.  78ftb)(4) 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  nn  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  ISE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  this 
proposed  rule  change.  The  ISE  has  not 
received  anv  unsolicited  written 
comments  from  members  or  other 
interested  parties 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act ''  and  Rule  19b-4{f)(2) " 
thereunder.  At  any  time  within  60  days 
after  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

FV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary-,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE  All 
submissions  should  refer  to  ISE-2002- 
09  and  should  be  submitted  by  May  16, 
2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretan'. 
[FR  Doc.  02-10152  Filed  4-24-02;  8:45  am) 

BILUNG  CODE  801 0-01 -P 


"  15  U.S.C  78s(b)(3)(A) 
'17CFRl9l>-4(f1(2) 
«17CFR2O0  3O-3(a)(12) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45778;  File  No.  SR-NASO- 
2002-47] 

S«lf-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Revisions  to 
the  Limited  Principal— Introducing 
Broker/Dealer  Financial  and 
Operations  (Series  28)  Examination 
Program 

April  18.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  April  10, 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"). 
through  its  wholly  owned  subsidiary. 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  ni  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposed 
rule  change  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatory  organization  under 
section  19(b)(3)(A)(i)  of  the  Act,'  and 
Rule  19b-4(f)(l)''  thereimder.  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission. -'•  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
revisions  to  the  Limited  Principal — 
Introducing  Broker/Dealer  Financial  and 
Operations  (Series  28)  examination 
program.  The  proposed  revisions  update 
the  Series  28  examination  study 
outline.^  selection  specifications,"  and 


115U.S.C.  78s(b)(l). 

-17CFR240.19b-». 

M5U.S.C.  78s(b)(3)(.M(i). 

M7CFR240.19b-^|f)|t). 

^  See  Letter  to  .Mden  S  Adkins.  Senior  Vice 
President  and  General  Counsel.  N.ASD  Regulation, 
from  Belinda  Blaine.  .Associate  Director.  Division  of 
Market  Regulation.  SEC.  dated  luly  24.  2000. 

*'The  text  of  the  Series  28  study  outline  is 
available  at  .NASD  Regulation  and  at  the 
Commission. 

'NASD  Regulation  has  requested  confidential 
treatment  for  the  Series  28  examination,  and  thus 
the  specifications  are  omitted  from  this  filing.  The 
specifications  have  been  filed  separately  with  the 
Commission  pursuant  to  Rule  24b-2  under  the  Act. 
17CFR240.24b-2 


question  bank  ^  to  reflect  changes  to  the 
laws,  rules,  and  regulations  covered  by 
the  examination  and  to  reflect  more 
accurately  the  duties  and 
responsibilities  of  a  Series  28  principal. 
Additionally,  the  proposed  revisions 
change  the  format  of  the  Series  28 
examination.  The  proposed  revisions  do 
not  result  in  any  textual  changes  to  the 
By-Laws,  Schedules  to  the  By-Laws,  or 
Rules  of  NASD  Regulation  or  the  NASD. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  section  15A(g)(3)  of  the 
Act,''  which  requires  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members,  the 
NASD  has  developed  examinations,  and 
administers  examinations  developed  by 
other  self-regulatory  organizations,  that 
are  designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge.  NASD  Regulation 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
revisions  are  necessary  or  appropriate  in 
view  of  changes  pertaining  to  the 
subject  matter  covered  by  the 
examinations. 

The  Series  28  examination  is  an 
NASD  examination  that  qualifies  an 
individual  to  function  as  a  limited 
principal  responsible  for  matters 
involving  an  introducing  member's 
financial  and  operational  management. 
A  Series  28  principal  may  serve  as  an 
introducing  member's  chief  financial 
officer. 


"  Ba.sed  upon  instruction  from  the  Commission 
staff.  NASD  Regulation  is  not  filing  the  question 
bank  for  Commission  review.  See  Letter  to  Alden 
S.  Adkins.  Senior  Vice  President  and  General 
Counsel.  NASD  Regulation,  from  Belinda  Blaine. 
Associate  Director.  Division  of  Market  Regulation, 
SEC.  dated  July  24.  2000. 

9  15U.S.C.  78o-3(g)(3]. 


A  committee  of  industry 
representatives,  together  with  NASD 
Regulation  staff,  recently  undertook  a 
review  of  the  Series  28  examination 
program.  As  a  result  of  this  review, 
NASD  Regulation  is  proposing  revisions 
to  the  Series  28  examination  study 
outline  to  reflect  changes  in  relevant 
laws,  rules,  and  regulations  covered  by 
the  examination,  including  rules 
concerning  anti-money  laundering  and 
Regulation  S-P,'°  and  to  reflect  more 
accurately  the  duties  and 
responsibilities  of  a  Series  28  principal. 

Additionally,  NASD  Regulation  is 
proposing  to  reformat  the  examination. 
Currently,  the  Series  28  examination  is 
a  two-part  test  graded  on  a  100  point 
system.  The  first  part  includes  75 
multiple-choice  questions  (each  worth 
one  point)  and  the  second  part,  which 
is  worth  25  points,  requires  individuals 
to  perform  computations  based  on 
financial  information  in  a  member's  trial 
balance.  Individuals  taking  the 
examination  may  be  given  partial  credit 
for  answers  to  computational  questions 
in  the  second  part.  NASD  Regulation  is 
proposing  to  change  the  format  of  the 
Series  28  examination  to  make  it  a  one- 
part  examination  with  a  total  of  85 
multiple-choice  questions  (each  worth 
one  point),  and  will  not  give  partial 
credit  for  any  answers. 

To  adequately  test  the  material 
covered  in  the  revised  examination, 
NASD  Regulation  is  proposing  to 
reorganize  the  substantive  sections  of 
the  outline  and  to  allocate  questions  to 
each  section  as  follows:  Keeping  and 
Preservation  of  Records  and  Broker/ 
Dealer  Financial  Reporting 
Requirements,  15  questions;  Net  Capital 
Requirements,  36  questions;  Customer 
Protection,  10  questions;  and  Other 
Relevant  Regulations  and 
Interpretations.  24  questions. 

NASD  Regulation  is  proposing  similar 
changes  to  tbe  corresponding  sections  of 
the  Series  28  examination  selection 
specifications  and  question  bank.  NASD 
Regulation  is  proposing  to  change  the 
testing  time  for  the  Series  28 
examination  to  2  hours  from  3  hours. 
The  passing  score  for  the  examination 
will  continue  to  be  70%. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  revisions  are  consistent  with 
the  provisions  of  sections  15A(b)(6)  ^' 
and  15A(g)(3)  of  the  Act,'^  which 
authorize  the  NASD  to  prescribe 
standards  of  training,  experience,  and 


'0  17  CFR  248.1-18;  17  CFR  248.30;  and  17  CFR 
248.  Appendix  A. 

1'  15  U.S.C.  78o-3lb)(6). 
'M5U.S.C.  78o-3(g)(3). 
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competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 

.  Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act ' '  and  Rule  19b- 
4(il(l)  1"  thereunder,  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  NASD 
Regulation  proposes  to  implement  the 
revised  Series  28  examination  program 
on  August  1,  2002. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessar\'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary', 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N\V.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-47  and  should  be 
submitted  by  May  16.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  02-10155  Filed  4-24-02;  8:45  ami 
BILUNG  CODE  SOI  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45779;  File  No.  SR-NASD- 
2001-97] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  a  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  Relating  to 
the  Elimination  of  Interval  Delays  In 
Nasdaq's  SuperMontage  System 

April  18.2002. 

On  January  2,  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  amend  NASD  Rule 
4710(b)(1)(D)  to  remove  delays  between 
executions  across  price  levels  in 
Nasdaq's  future  Order  Display  and 
Collector  Facility  ("NNMS"  or 
"SuperMontage'').  On  March  7.  2002. 
Nasdaq  filed  Amendment  No.  1  to  the 
proposed  rule  change.^]  The  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  March  19.  2002.^  The 
Commission  received  no  comments 
regarding  the  proposal,  as  amended. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


association  ^  and.  in  particular,  the 
requirements  of  section  1 5 A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposal  to 
eliminate  the  delays  between  executions 
at  different  price  levels  in 
SuperMontage  is  consistent  with  section 
15A(b)(6)  of  the  Act "  because  it  may 
minimize  the  risk  of  orders  queumg 
within  SuperMontage.  thereby  helping 
to  ensure  the  efficient  and  orderly 
operation  of  SuperMontage.  In  addition, 
the  Commission  believes  that  the 
prompt  execution  of  orders  in 
SuperMontage  should  facilitate  the 
price  discover\'  process,  to  the  benefit  of 
all  market  participants  Nasdaq 
represents  that  it  will  implement  this 
rule  change  within  30  days  after 
successful  completion  of  SuperMontage 
user  acceptance  testing.  The 
Commission  expects  Nasdaq  to  carefully 
monitor  the  effect  on  the  Nasdaq  market 
and  on  market  participants  of 
eliminating  the  inter\'al  delays  between 
executions  in  SuperMontage,  as  it 
currently  does  for  SuperSOES." 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Ac\  and 
rules  and  regulations  thereunder 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  {SR-NASD-2001- 
97),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doi:  02-10157  Filed  4-24-02:  8:45  ami 
BILUNG  CODE  8010-01-P 


■M5  U.S.C.  78s(b)(3)(A)(i) 
>M7CFR240.19b-^(n(l). 


■•'■17CFR200.30-3(a)ll2). 

'15  U.S.C.  78s(b)(l). 

•'17CFR240.19b-», 

'  See  letter  from  Thomas  P  Moran.  Associate 
Genpral  Counsel.  Nasdaq,  lo  Katherine  A.  England. 
.Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  March  6,  2002  (  ■Amendment 
No.  1"). 

<  See  Securities  Exchange  Ad  Release  No.  45554 
(March  13,  2002).  67  FR  12631. 


■  In  approving  this  amended  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  US.C.  78c(f). 

6  15  U.S.C.  780-3. 

•15  use  78o-3(b)(6). 

»  See  Securities  Exchange  .\a  Release  No  44504 
(July  2.  2001),  66  FR  36022  duly  10.  2001)  [order 
approving  the  elimination  of  interval  delays  in 
SuperSOES);  see  also  Securities  Exchange  Act 
Release  No.  43863  (lanuarv  19.  2001),  66  FR  8020 
Oanuary  26,  2001)  (order  approving  SuperMontage 
and  requiring  Nasdaq  lo  monitor  market 
performance  in  SuperMontage  as  it  related  to 
interval  delays). 

« 15  U.S.C.  78s(b)(2). 

"'17CFR200  30-3(a){12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45777;  File  No.  SR-NASO- 
2002-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Adjustment  of  Open 
Orders  in  Nasdaq's  SuperMontage 
System 

April  18,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  25, 
2002,  The  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.^  The 
NASD  filed  this  proposal  under  section 
19(b)(3)(A)  of  the  Act,"  and  Rule  19b- 
4(fi(6)  thereunder.^  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  allow  the 
adjustment  of  open  orders  residing  in 
SuperMontage  in  response  to  issuer 
corporate  actions.  Nasdaq  will 
implement  this  rule  change  no  later 
than  30  days  after  successful  user 
acceptance  testing  of  the  SuperMontage 
system.  Below  is  the  text  of  the 
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'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3 On  March  25.  2002,  the  Commission  received  an 
amendment  from  Nasdaq  revising  its  process  for 
adjusting  open  orders  in  Nasdaq's  future  Order 
Display  and  Collection  Facility  (  "NNMS"  or 
"SuperMontage").  See  letter  from  Edward  S. 
Knight.  Executive  Vice  President  and  General 
Counsel,  Nasdaq,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  March  22,  2002 
("Amendment  No.  1").  Amendment  No.  1 
supersedes  and  replaces  in  its  entirety  the  original 
proposed  rule  change  that  Nasdaq  filed  with  the 
SEC  on  February  21.  2002  The  proposed  rule 
change  is  treated  as  filed  on  the  date  Amendment 
No.  1  was  received. 

M5U.S.C.  78s(b)(3)(A). 

5 17  CFR  240.19b-4(f)(6).  Nasdaq  requested  that 
the  Commission  waive  the  5-day  pre-filing  notice 
requirement. 


proposed  rule  changes.  Proposed  new 
language  is  underlined. 

*        *         *        *         * 

4715.  Adjustment  of  Open  Quotes 
and /or  Orders — NNMS  will 
automatically  adjust  the  price  and/or 
size  of  open  quotes  and/or  orders 
resident  in  the  system  in  response  to 
issuer  corporate  actions  related  to  a 
dividend,  payment  or  distribution,  on 
the  ex-date  of  such  actions,  except 
where  a  cash  dividend  or  distribution  is 
less  than  one  cent  ($0.01),  as  follows: 

(a)  Quotes — All  bid  and  offer  side 
quotes  shall  be  purged  from  the  system. 

(b)  Sell  Orders— Sell  side  orders  shall 
not  be  adjusted  by  the  system  and  must 
be  modified,  if  desired,  by  the  entering 
partv.  except  for  reverse  splits  where 
such  sell  side  orders  shall  be  purged 
from  the  system. 

(c)  Buy  Orders — Buy  side  orders  shall 
be  adjusted  by  the  system  based  on  the 
particular  corporate  action  impacting 
the  security  (i.e.  cash  dividend,  stock 
dividend,  both,  stock  split,  reverse  split) 
as  set  forth  below: 

(1)  Cash  Dividends:  Buy  side  order 
prices  shall  be  first  reduced  by  the 
dividend  amount  and  the  resulting  price 
will  then  be  rounded  down  to  the 
nearest  penny  unless  marked  "Do  Not 
Reduce". 

(2)  Stock  Dividends  and  Stock  Splits: 
Buy  side  order  prices  shall  be 
determined  by  first  rounding  up  the 
dollar  value  of  the  stock  dividend  or 
split  to  the  nearest  penny.  The  resulting 
amount  shall  then  be  subtracted  from 
the  price  of  the  buy  order.  Unless 
marked  "Do  Not  Increase",  the  size  of 
the  order  shall  be  increased  by  first,  (A) 
multiplying  the  size  of  the  original  order 
by  the  numerator  of  the  ratio  of  the 
dividend  or  split,  then  (B)  dividing  that 
result  by  the  denominator  of  the  ratio  of 
the  dividend  or  split,  then  (C)  rounding 
that  result  to  the  next  lowest  round-lot. 

(3)  Dividends  Payable  in  Either  Cash 
or  Securities  at  the  Option  of  the 
Stockholder:  Buy  side  order  prices  shall 
be  reduced  by  the  dollar  value  of  either 
the  cash  or  securities,  whichever  is 
greater.  The  dollar  value  of  the  cash 
shall  be  determined  using  the  formula 
in  paragraph  (1)  above,  while  the  dollar 
value  of  the  securities  shall  be 
determined  using  the  formula  in 
paragraph  (2)  above.  If  the  stockholder 
opts  to  receive  securities,  the  size  of  the 
order  shall  be  increased  pursuant  to  the 
formula  in  subparagraph  (2)  above. 

(4j  Combined  Cash  and  Stock 
Dividends/Split:  In  the  case  of  a 
combined  cash  dividend  and  stock 
split/dividend,  the  cash  dividend 
portion  shall  be  calculated  first  as  per 
section  (1)  above,  and  stock  portion 


thereafter  pursuant  to  sections  (2)  and/ 
or  (3)  above. 

(5)  Reverse  Splits:  All  orders  (buy  and 
sell)  shall  be  cancelled  and  returned  to 
the  entering  firm. 

(d)  Open  buy  and  sell  orders  that  are 
adjusted  by  the  system  pursuant  to  the 
above  rules,  and  that  thereafter 
continuously  remain  in  the  system,  shall 
retain  the  time  priority  of  their  original 
entry. 
***** 

4705.  NNMS  Participant  Registration 

(a)  through  (f)  No  Change. 

(g)  The  Association  and  its 
subsidiaries  shall  not  be  liable  for  any 
losses,  damages,  or  other  claims  arising 
out  of  the  NNMS  or  its  use.  Any  losses, 
damages,  or  other  claims,  related  to  a 
failure  of  the  NNMS  to  deliver,  display, 
transmit,  execute,  compare,  submit  for 
clearance  and  settlement,  adjust,  retain 
priority  for,  or  otherwise  correctly 
process  an  order,  Quote/Order,  message, 
or  other  data  entered  into,  or  created  by, 
the  NNMS  shall  be  absorbed  by  the 
member,  or  the  member  sponsoring  the 
customer,  that  entered  the  order,  Quote/ 
Order,  message,  or  other  data  into  the 
NNMS. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  ongoing  preparation  for 
the  launch  of  SuperMontage,  Nasdaq  is 
engaging  in  a  continuing  review  of  the 
system's  functionality  and  rules  with  a 
view  to  constant  improvement.  As  a 
result  of  this  review,  and  in  consultation 
with  industry  professionals,  Nasdaq  has 
determined  to  adopt  rules  to  govern  the 
adjustment  of  open  orders  residing  in 
the  SuperMontage  system  in  response  to 
issuer  corporate  actions  ( e.g.  stock 
splits,  stock  dividends). 

The  current  design  of  SuperMontage 
contemplates  that  the  open  orders  of 
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securities  residing  in  the  system  that 
thereafter  become  subject  of  a  corporate 
action(s)  by  the  issuer  impacting  dieir 
price  and/or  size  are  to  be  cancelled  and 
purged  from  SuperMontage  and 
returned  to  the  entering  party  for 
adjustment  and,  if  desired,  re-entry. 
Once  purged,  these  orders  lose  their 
original  time-priority  in  the  system  and 
are  treated  as  new  orders  upon  re-entry. 

In  order  to  assist  Nasdaq  market 
participants  that  elect  to  submit  orders 
to  SuperMontage  in  appropriately 
managing  and  adjusting  such  open 
orders,  and  the  quotes  representing  such 
orders,  in  response  to  actions  taken  by 
an  issuer,  Nasdaq  has  determined  to 
adopt  an  automated  process  within  the 
system  that  will  govern  how  open 
SuperMontage  quotes  and/or  orders 
will,  and  will  not  be  adjusted  as  the 
result  of  issuer  corporate  actions. 

First,  quotes  on  ooth  the  bid  and  offer 
side  of  the  market  will  be  purged  by  the 
system  if  they  are  for  stocks  that  become 
subject  of  a  corporate  action  that 
impacts  their  price  or  size.  Once  purged, 
they  will  have  to  be  re-entered,  if 
desired,  by  a  quoting  market  participant. 
Orders  to  sell  will  not  be  purged  by  the 
system  and  will  not  be  automatically 
adjusted  by  the  system.^  Buy  orders 
shall  have  their  price  and/or  size 
automatically  adjusted  by  the  system 
based  on  the  type  of  corporate  action 
taken  by  the  issuer  as  outlined  in  the 
rule  language.  Nasdaq  notes  that 
automatic  adjustments  of  open  orders 
proposed  here  are  substantially  similar 
to  those  already  in  place  for  NASD 
members  pursuant  to  NASD  Rule  3220.' 
Finally,  orders  that  are  automatically 
adjusted  by  the  system  and  that 
thereafter  continuously  remain  in 
SuperMontage  shall  retain  the  time- 
priority  of  their  original  entry. 

Nasdaq  believes  that  adoption  of  these 
automated  adjustments  to  open  orders 
will  enhance  the  ability  of  market 
participants  to  manage  customer  limit 
orders.  By  automating  the  open  order 
adjustment  process  in  the  context  of 
corporate  actions,  firms  can  ensure  that 
open  orders  of  customers  residing  in  the 
SuperMontage  system  will  be 
consistently  and  appropriately  adjusted 
whenever  a  corporate  action  impacts 
them.  Moreover,  since  adjustments 


*The  only  exception  to  this  standard  is  sell 
orders  involving  a  security  subject  to  a  reverse  stock 
split.  Such  sell  orders  shall  be  purged  by  the  system 
and  must  be  re-entered,  if  desired,  by  the  entering 
party. 

'  Unlike  NASD  Rule  3220,  the  proposal  does  not 
specifically  address  the  adjustment  of  open  stop 
orders  to  buy  or  sell  because  SuperMontage  will  not 
accept  stop  orders.  Telephone  call  between  Thomas 
P.  Moran,  Counsel.  Nasdaq,  and  Jennifer  Lewis, 
Attorney,  Division,  Commission,  on  April  5,  2002 
(•'April  5  Telephone  Call"). 


made  by  the  system  result  in  the  order 
retaining  its  original  time  priority,  the 
process  decreases  firm  and  customer 
burdens  that  can  accompany  the 
wholesale  purging  and  re-entry  of 
customer  limit  orders  when  an  issuer 
corporate  action  takes  place  while 
retaining,  to  the  extent  possible,  the 
time-priority  previously  established  by 
customers. 

Nasdaq  proposes  to  revise  its  Rule 
4705  to  provide  for  the  proposed 
adjustments  to  be  made  to 
SuperMontage  orders  in  connection 
with  the  corporate  actions  described 
above  and  the  proposed  priority 
retention. 8  In  addition,  Nasdaq  proposes 
to  clarify  in  its  Rule  4705  that  Nasdaq 
shall  bear  no  liability  for  SuperMontage 
errors  by  adding  the  word  "correctly"  to 
such  rule.^ 

2.  Statutory-  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)  of  the  Act,'"  in  general,  and 
furthers  the  objectives  of  section 
15A(b)(6)  of  the  Act,"  in  particular, 
because  it  promotes  just  and  equitable 
principles  of  trade,  fosters  cooperation 
and  coordination  with  persons  engaged 
in  processing  information  with  respect 
to,  and  facilitating  transactions  in 
securities,  as  well  as  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protects  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rtile  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest,  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 


8  April  5  Telephone  Call,  supra  note  7 

«  W.  Nasdaq  believes  that  the  rule  language 
already  provided  for  this  waiver  of  liability,  but  that 
the  rule  language  could  be  improved. 

■"ISU.S.C.  78c>-3(b). 

"15U.S.C.  78o-3(b)(6). 


days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest:  provided  that  Nasdaq  has  given 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  ofthe  Act  12  and  Rule  19b- 
4(f)(6)  1 '  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6) '"»  normally  requires 
that  a  self-regulator>'  organization  give 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  However, 
Rule  19b-4(6)(iii)  '^  permits  the 
Commission  to  designate  a  shorter  time. 
Nasdaq  seeks  to  have  the  five-business- 
day  pre-filing  requirement  waived  with 
respect  to  the  proposed  rule  change.  The 
Commission  has  determined  to  waive 
the  five-business-day  pre-filing 
requirement. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  vmtten 
submissions  should  file  six  copies 
thereof  with  the  Secretary-.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  w-ritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


'M5USC  78s(b)(3)(A). 
•M7CFR  240.19b-4(f)(6). 

"  17  CFR  240.19b-4(f)(6)liii). 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-2002-26  and  should  be 
submitted  by  May  16.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-10158  Filed  4-24-02;  8:45  am] 
BILLINC  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45789;  File  No.  SR-NYSE- 
2001-30] 

Self-Regulatory  Organizations;  The 
New  York  Stock  Exchange,  Inc.;  Notice 
of  Filing  of  Proposed  Rule  Change  To 
Amend  Rule  227  Regarding  Depository 
Eiigibiiity 

April  19,  2002. 

P\irsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  21,  2001,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks  to 
amend  NYSE  Rule  227  by  deleting  the 
references  to  "domestic"  and  "foreign" 
issuers  in  paragraph  (a)  as  well  as 
additional  requirements  imposed 
pursuant  to  paragraph  (b)  of  the  rule  in 
order  for  a  security  to  be  depository 
eligible. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  NYSE  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NYSE  adopted  Rule  227  on  June 
1,  1995,  for  the  purpose  of  facilitating 
implementation  of  Rule  15c6-l  of  the 
Act  that  established  a  three-day 
settlement  period  for  most  securities 
transactions. 2  Rule  227,  which  required 
that  domestic  issuers'  securities  be 
depository  eligible  before  they  would  be 
listed,  set  forth  specific  requirements  for 
depository  eligibility  for  issuers  in  order 
to  facilitate  the  book  entry  settlement  of 
initial  public  offerings  and  to  reducing 
the  risks  inherent  in  settling  securities 
transactions. 

On  May  13, 1996,  approximately  one 
year  after  Rule  227  was  approved,  the 
Commission  approved  a  rule  change 
filed  by  The  Depository  Trust  Company 
("DTC")  3  allowing  DTC  to  implement 
its  Initial  Public  Offering  ("EPO") 
Tracking  System."  The  IPO  Tracking 
System  enables  lead  managers  and 
syndicate  members  of  equity 
underwritings  to  monitor  repurchases  of 
distributed  shares  in  an  automated 
book-entry  environment. 

Currently  before  an  issue  of  securities 
can  be  listed.  Rule  227(a)  requires  each 
domestic  issuer  to  represent  to  the 
NYSE  that  a  CUSIP  number  identifying 
the  security  has  been  included  in  the 
file  of  eligible  issuers  maintained  by  a 
securities  depository  registered  with  the 
Commission  as  a  clearing  agency.  The 
proposed  amendments  would  delete  the 
references  to  "domestic"  and  "foreign" 
issuers  in  paragraph  (a).  Exclusion  of 
foreign  issuers  is  no  longer  necessary 
because  they  have  the  capacity  to 
comply  with  Rule  227  and  have  been 
doing  so  voluntarily  for  several  years. 

Rule  227(b)  states  that  a  security 
depository's  inclusion  of  a  CUSIP 
niunber  in  its  file  of  eligible  issues  does 
not  render  a  security  "depository 
eligible"  unless  (1)  the  securities 
depository  has  an  electronic  system  for 


>si7CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b](l). 


2  Securities  Exchange  Act  Release  No.  35798 
dune  1.  1995).  60  FR  30909  (June  12.  1995)  IFile 
No.  SR-NYSE-95-19)  (order  approving  the 
adoption  of  NYSE  Rule  227  setting  forth 
requirements  on  issuers  seeking  to  have  their  shares 
listed  on  the  Exchange). 

J  DTC  is  a  securities  depository  registered  with 
the  Commission  under  sections  17A  and  19  of  the 
Act  as  a  clearing  agency. 

♦Securities  Exchange  Act  Release  No.  37208  (May 
13.  1996).  61  FR  25253  (May  20,  1996)  [File  No.  SR- 
DTC-95-27)  (order  approving  implementation  of 
DTCs  IPO  Tracking  System). 


monitoring  repurchases  of  distributed 
shares  at  the  time  such  shares 
commence  trading  on  the  Exchange  or 
(2)  when  a  managing  underwriter  elects 
not  to  deposit  the  securities  on 
distribution  date,  it  notifies  the 
securities  depository  no  later  than  three 
months  after  the  commencement  of 
trading  on  the  NYSE.  Rule  227(b)  will 
be  deleted  as  it  is  no  longer  relevant 
since  DTC  has  implemented  its  IPO 
Tracking  System,  which  is  monitoring 
repurchases  of  distributed  shares. 

In  addition,  the  proposed 
amendments  to  Rule  227  should 
facilitate  compliance  with  the  one-day 
settlement  cycle  ("T+1")  for  securities 
transactions,  which  is  currently 
scheduled  to  commence  June  2005.  The 
proposed  amendments  should  increase 
the  niunber  of  depository-eligible 
securities  which  should  facilitate  the 
timely  settlement  of  trades  and 
transition  to  T+1  settlement. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
sections  6(b)(5)  and  17A  of  the  Act  and 
the  rules  and  regulations  thereunder 
requiring  the  rules  of  the  NYSE  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  to  perfect  a  national 
market  system  which  provides,  among 
other  things,  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  NYSE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  NYSE  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 
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(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  eire  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE- 
2001-30  and  should  be  submitted  by 
May  16,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-10154  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  S010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (0MB)  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


5  17CFR200.30-3(a)(12). 


Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(SSA),  Social  Security  Administration. 
DCFAM,  Attn:  SSA  Reports  Clearance 
Officer.  l-A-21  Operations  Bldg..  6401 
Security  Blvd..  Baltimore.  MD  21235. 

The  information  collection  listed 
below  will  be  submitted  to  0MB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  a  copy  of  the  collection 
instrument  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-0454.  or 
by  writing  to  her  at  the  address  listed 
above. 
Social  Security  Number  Verification 

Service  (SSNVS)— 0960-New. 

Background 

Under  IRS  regulation,  employers  are 
obligated  to  provide  wage  and  tax  data 
to  the  Social  Security  Administration 
(SSA)  using  form  W-2.  Wage  and  Tax 
Statement  or  its  electronic  equivalent. 
As  part  of  this  process,  the  employer 
must  furnish  the  employee's  name  and 
their  Social  Security  Number  (SSN). 
This  information  must  match  SSA's 
records  in  order  for  the  employee's  wage 
and  tax  data  to  be  properly  posted  to 
their  Earnings  Record.  Information  that 
is  incorrectly  provided  to  the  agency 
must  be  corrected  by  the  employer  using 
an  amended  reporting  form,  which  is  a 
labor-intensive  and  time-consuming 
process  for  both  SSA  and  the  employer. 
Therefore,  to  help  ensure  that  employers 
provide  accurate  name  and  SSN 
information,  SSA  plans  to  offer  a  free 
and  secure  Internet  service  for 
employers,  SSNVS.  that  will  allow  them 
to  perform  advance  verification  of  their 
employees'  name  and  SSN  information 
against  SSA  records. 

SSNVS  Collection 

SSA  will  use  the  information 
collected  through  the  SSNVS  to  verify 
that  employee  name  and  SSN 
information,  provided  by  employers, 
matches  SSA  records.  SSA  will  respond 
to  the  employer  informing  them  only  of 
matches  and  mismatches  of  submitted 
information.  SSA  plans  to  conduct  a 
pilot  with  a  limited  number  of  test 
employers  followed  by  national 
implementation.  Respondents  are 
employers  who  provide  wage  and  tax 
data  to  SSA  and  have  elected  to 
participate  in  the  pilot  and  the  future 
national  service. 

Pilot  Burden  Hours  Estimate 
Number  of  Respondents:  100. 


Frequency  of  Response:  10 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  83  hours. 

National  Implementation  Burden  Hours 
Estimate 

Number  of  Respondents:  1,000,000. 

Frequency  of  Response:  10. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  833,333 
hours. 

Please  note:  SSA  estimates  that  each 
respondent  will  access  the  SSNVS  an  average 
of  10  times  annually. 

Dated-  .^p^il  22.  2002. 
Elizabeth  A.  Davidson. 

Reports  Clearance  Officer,  Social  Security 

Administration 

|FR  Doc  02-10229  Filed  4-24-02;  8:45  am) 

BILLING  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  meeting. 

DATES:  Mav  14.  2002,  10  a.m.-5:30  p.m  : 
May  15,  2002.  9  a.m. -5:30  p.m.;  May  16, 
2002.  9  a.m. -5:30  p.m. 
ADDRESSES:  Hilton  New  York 
(Rockefeller  Plaza),  1335  Avenue  of  the 
Americas,  (53rd  to  54th  Streets),  New 
York,  NY  10019-6078.  Phone:  (212) 
586-7000.  Fax: (212)  315-1374. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  This  is  a  quarterly 
meeting  open  to  the  public.  The  public 
is  invited  to  participate  by  coming  to  the 
address  listed  above  Public  comment 
will  be  taken  during  the  quarterly 
meetmg.  The  pubUc  is  also  invited  to 
submit  comments  in  vvTiting  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
(TWWIIA)  of  1999  at  any  time 

Purpose  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  the  Social  Security 
Administration  (SSA)  armounces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisorv  Panel  (the  Panel). 
Section  101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
Commissioner  of  SSA,  the  President, 
and  the  Congress  on  issues  related  to 
work  incentives  programs,  planning  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(f)(2)(A)  of  the  TWWIIA.  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
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of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 
presentations,  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWIIA  and  receive  public  testimony. 
The  focus  of  this  meeting  will  be  on 
youth  with  disabilities  and  their 
transition  from  school  to  emplo3Tnent 
and/or  post-secondary  education. 

The  Panel  will  meet  in  person 
commencing  on  Tuesday,  May  14,  2002 
from  10  a.m.  to  5:30  p.m.;  Wednesday, 
May  15,  2002  from  9  a.m.  to  5:30  p.m.; 
and  Thursday,  May  16,  2002  from  9  a.m. 
to  5:30  p.m. 

Agenda:  The  Panel  will  hold  a 
quarterly  meeting.  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held 
Tuesday,  Wednesday,  and  Thursday, 
May  14,  15,  and  16,  2002.  Public 
testimony  will  be  heard  in  person 
Tuesday,  May  14,  2002  from  11  a.m.  to 
12  noon  and  on  Wednesday  May  15, 
2002  from  2  p.m.  to  3:30  p.m.  The  Panel 
is  particularly  interested  in  hearing 
public  comment  on  youth  with 
disabilities  and  their  transition  to 
employment  and/or  post-secondary 
education.  Members  of  the  pubhc  must 
schedule  a  timeslot  in  order  to 
comment.  In  the  event  that  the  public 
comments  do  not  take  up  the  scheduled 
time  period  for  public  comment,  the 
Panel  will  use  that  time  to  deliberate 
and  conduct  other  Panel  business. 

Individuals  interested  in  providing 
testimony  in  person  should  contact  the 
Panel  staff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testify 
and  is  limited  to  a  maximum  five- 
minute  verbal  presentation.  Full  written 
testimony  on  TWWIIA  Implementation, 
no  longer  than  5  pages,  may  be 
submitted  in  person  or  by  mail,  fax  or 
email  on  an  on-going  basis  to  the  Panel 
for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 
meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M.  Breland,  at 
kjisten.in.breland@ssa.gov  or  calling 
(202)  356-6423. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel/  one  week 
before  the  meeting  or  can  be  received  in 
advance  electronically  or  by  fax  upon 
request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWHA  Panel 


staff.  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
400  Virginia  Avenue,  SW.,  Suite  700, 
Washington,  DC,  20024. 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6423. 

•  Fax  at  (202)  358-6440. 

•  E-mail  to  7WW7IAPaney@ssa.gov. 

Dated;  April  19.  2002. 
Deborah  M.  Morrison, 
Designated  Federal  Officer. 
(FR  Doc.  02-10289  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3996] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Nortti  African  Educational 
Partnersiiips  Program  (Algeria  and 
Tunisia) 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
axmounces  an  open  competition  for  an 
assistance  award  program  to  support  the 
development  of  programs  of  instruction 
and  faculty  training  at  xmiversities  in 
Algeria  and  Tunisia  in  business 
management,  public  administration, 
information  technology,  computer 
science,  or  other  fields  with  significant 
potential  to  support  the  modernization 
of  the  Algerian  or  Tunisian  economies. 
Accredited,  post-secondary  educational 
institutions  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  apply  to 
pursue  institutional  or  departmental 
objectives  in  partnership  with  one  or 
more  Algerian  or  Tunisian  institutions 
with  support  from  the  North  African 
Educational  Partnerships  Program. 

Proposals  may  include  more  than  one 
partner  institution  within  one  of  the 
eligible  countries,  but  may  not  include 
more  than  one  country.  The  means  for 
achieving  the  objectives  of  the  applicant 
and  its  partner(s)  may  include 
mentoring,  teaching,  consultation, 
research,  distance  education,  internship 
training,  and  professional  outreach  to 
public  sector  managers  or  private  sector 
entrepreneurs. 

Program  Information 

Overview  and  Project  Objectives:  The 
program  is  designed  to  assist  North 


African  universities  to  develop  modem 
curricula  and  programs  of  instruction  in 
business  management,  public 
administration,  and  related  fields,  to 
facilitate  the  development  of  business 
activity;  and  to  improve  the  quality, 
efficiency,  and  integrity  of  management 
in  the  private  and  public  sectors  in  the 
participating  countries.  Proposals 
emphasizing  practical  strategies  to  assist 
the  North  African  faculty  and 
administrators  to  develop  new 
curricula,  teaching  methodologies  and 
programs  are  encouraged. 

Pending  availability,  funds  will  be 
awarded  for  a  period  of  two  to  three 
years  to  assist  with  the  costs  of 
exchanges,  of  providing  educational 
materials,  of  increasing  library  holdings, 
and  of  improving  Internet  connections. 

The  project  should  pursue  these 
objectives  through  a  strategy  that 
coordinates  the  participation  of  junior 
and  senior  level  faculty,  administrators, 
or  graduate  students  in  appropriate 
combinations  of  teaching,  mentoring, 
internships,  in-service  training,  and 
outreach,  in  exchange  visits  ranging 
from  one  week  to  an  academic  year. 
Visits  of  one  semester  or  more  for 
participants  from  Algeria  and  Tunisia 
are  strongly  encouraged  and  program 
activities  must  be  tied  to  the  goals  and 
objectives  of  the  project. 

Proposals  may  also  include  English 
language  training  for  selected 
participants  whose  existing  English 
skills  need  to  be  strengthened  or 
refreshed. 

U.S.  Institution  and  Participant 
Eligibility:  The  lead  institution  and  grant 
recipient  must  be  an  accredited  U.S. 
college  or  imiversity.  Applications  from 
commimity  colleges,  institutions  serving 
significant  minority  populations, 
undergraduate  liberal  arts  colleges, 
comprehensive  universities,  research 
universities,  and  combinations  of  these 
types  of  institutions  are  eUgible.  The 
lead  U.S.  organization  in  a  consortiiun 
or  other  combination  of  cooperating 
institutions  is  responsible  for  submitting 
the  application.  Each  application  must 
document  the  lead  organization's 
authority  to  represent  all  U.S. 
cooperating  partners.  Secondary  U.S. 
partners  may  include  governmental  or 
non-governmental  organizations  at  the 
federal,  state,  or  local  levels  as  well  as 
non-profit  service,  commimity  and 
professional  organizations. 

With  the  exception  of  translators  and 
outside  evaluators,  participation  is 
limited  to  teachers,  advanced  graduate 
students,  and  administrators  from  the 
participating  U.S.  institution(s).  All 
participants  who  are  funded  by  the 
Bureau  imder  the  program  budget  and 
who  represent  the  U.S.  institution  must 
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be  U.S.  citizens.  Advanced  graduate 
students  at  the  U.S.  institution{s)  are 
eligible  for  support  from  the  project  as 
visiting  instructors  or  researchers  at  a 
foreign  partner  institution. 

North  African  Institution  and 
Participant  Eligibility 

In  Algeria  eind  Tunisia,  participation 
is  open  to  recognized  institutions  of 
post-secondary  education,  including 
state-supported  and  independent 
universities,  research  institutes,  relevant 
governmental  organizations,  and  private 
non-profit  organizations  with  project- 
related  educational  objectives.  Except 
for  translators  and  evaluators, 
participation  is  limited  to  teachers, 
administrators,  researchers,  or  advanced 
students  from  the  participating  foreign 
institution(s).  Any  advanced  student 
participant  must  either  have  teaching  or 
research  responsibilities  or  be  preparing 
for  such  responsibilities.  Foreign 
participants  must  be  both  qualified  to 
receive  U.S.  J-l  visas  and  willing  to 
travel  to  the  U.S.  under  the  provisions 
of  a  J-l  visa  during  the  exchange  visits 
funded  by  this  Program.  Foreign 
participants  may  not  be  U.S.  citizens. 

Budget  Guidelines:  The  Bureau 
anticipates  awarding  two  or  more  grants 
per  country',  in  amounts  not  to  exceed 
$310,000  each,  under  this  grant 
competition.  Bureau  grant  guidelines 
require  that  organizations  with  less  than 
four  years  experience  in  conducting 
international  exchanges  be  limited  to 
$60,000.  Therefore,  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchanges  are 
ineligible  to  apply  under  this 
competition.  Budget  and  budget  notes- 
should  carefully  justify  the  amounts 
requested.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
the  program  and  administrative  budgets 
including  unit  costs.  While  there  is  no 
rigid  ratio  of  administrative  to  program 
costs,  priority  will  be  given  to  proposals 
whose  administrative  costs  are  no  more 
than  thirty  per  cent  of  the  total 
requested  from  the  Bureau.  Cost  sharing 
will  be  considered  an  important 
indicator  of  institutional  commitment. 
Please  refer  to  the  POGI  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/U- 
02-16. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Global  Educational  Programs. 
ECA/A/S/U,  Room  349.  U.S. 
Department  of  State,  301  4th  Street. 
SW..  Washington.  DC  20547.  telephone 
(202)  619-5289.  fax  (202)  401-1433, 


f)enning@pd. state.gov  and 
hiemstra@pd.state.gov  io  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http:// exchanges  <;tate.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  June  7,  2002.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/U-16-02,  Program 
Management.  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
for  its  review,  with  the  goal  of  reducing 
the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social. 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 


not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracv  leaders  of  such  courttries" 

Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  thc-y  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package. 

The  program  office  and  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Algiers  and  Tunis  will  review  eligible 
proposals.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisor\'  review. 

Proposals  may  also  be  reviewed  by 
the  Office  of  the  Legal  Adviser  or  by 
other  Department  elements.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  State's  Assistant 
Secretary-  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  grant  awards  resides  with  the 
Bureau's  Grants  Officer. 

Review  Criteria 

All  reviewers  will  use  the  criteria 
below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
reviewed  competitively  according  to 
these  criteria,  which  are  not  rank- 
ordered  or  weighted. 

II I  Broad  ana  Enduring  Significance 
of  Institutional  Objectives:  Project 
objectives  should  have  significant  and 
ongoing  results  for  the  partner  North 
African  institutions  and  for  their 
surrounding  societies  or  communities 
by  providing  a  deepened  understanding 
of  critical  issues  in  one  or  more  of  the 
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eligible  fields.  Project  objectives  should 
relate  clearly  to  institutional  and 
societal  needs. 

(2)  Creativity  and  Feasibility  of 
Strategy  to  Achieve  Project  Objectives: 
Strategies  to  achieve  project  objectives 
should  be  feasible  and  realistic  within 
the  projected  budget  and  timeframe. 
These  strategies  should  utilize  and 
reinforce  exchange  activities  creatively 
to  ensure  an  efficient  use  of  program 
resources.  Relevant  factors  include:  the 
availability  of  a  sufficient  number  of 
faculty  and/or  administrators  willing 
and  able  to  participate  in  project 
activities,  and  faculty  and/or 
administrators  with  Arabic  or  French 
language  skills. 

(3)  Institutional  Commitment  to 
Cooperation:  ftoposals  should 
demonstrate  significant  understanding 
by  each  institution  of  its  ovra  needs  and 
capacities  and  of  the  needs  and 
capacities  of  its  proposed  partner(s), 
together  with  a  strong  commitment  by 
the  partner  institutions,  during  and  after 
the  period  of  grant  activity,  to  cooperate 
with  one  another  in  the  mutual  pursuit 
of  institutional  objectives.  Proposals 
should  describe  projected  benefits  to  the 
institutions  involved  as  well  as  to  wider 
communities  of  educators  and 
practitioners  in  Algeria  or  Tunisia. 

14}  Project  Evaluation:  Proposals 
should  outline  a  methodology  for 
determining  the  degree  to  which  a 
project  meets  its  objectives,  both  while 
the  project  is  underway  and  at  its 
conclusion.  The  final  project  evaluation 
should  include  an  external  component 
and  should  provide  observations  about 
the  project's  influence  within  the 
participating  institutions  as  well  as  their 
surrounding  communities  or  societies, 
and  observations  about  anticipated  long- 
term  impact  on  the  Algerian  or  Tunisian 
economy. 

(5)  Cost-effectiveness:  Administrative 
and  program  costs  should  be  reasonable 
and  appropriate  with  cost  sharing 
provided  by  all  participating 
institutions  within  the  context  of  their 
respective  capacities.  We  view  cost 
sharing  as  a  reflection  of  institutional 
commitment  to  the  project.  While  there 
is  no  rigid  ratio  of  administrative  to 
program  costs,  priority  will  be  given  to 
proposals  whose  administrative  costs 
are  less  than  thirty  per  cent  of  the  total 
reauested  from  EGA. 

le)  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  are 
included  in  project  objectives  for  all 
institutional  partners.  Issues  resulting 
from  differences  of  race,  ethnicity, 
gender,  religion,  geography,  socio- 
economic status,  or  physical  challenge 


should  be  addressed  during  project 
implementation.  In  addition,  project 
participants  and  administrators  should 
reflect  the  diversity  within  the  societies 
which  they  represent  (see  the  section  of 
this  document  on  "Diversity,  Freedom, 
and  Democracy  Guidelines").  Proposals 
should  also  discuss  how  the  various 
institutional  partners  approach  diversity 
issues  in  their  respective  conununities 
or  societies. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961.  Public  Law  87-256,  as  amended,  also 
known  as  the  Fuibright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries...;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations. ..and  thus  to  assist  in  the 
development  of  friendly,  sympathetic  and 
peaceful  relations  between  the  United  States 
and  the  other  countries  of  the  world."  The 
funding  authority  for  the  program  cited  above 
is  provided  through  the  U.S.  North  African 
Economic  Partnership. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated;  April  16,  2002. 
Rick  A.  Ruth, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
IFR  Doc.  02-10186  Filed  4-24-02;  8:45  am] 

BILUNG  CODE  471(M)5-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Docket  No.  FAA-2002-12141] 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  The  FAA  invites  public 
comment  on  its  intent  to  clarify  how 
Designated  Engineering  Representatives 
(DER)  are  authorized  to  approve  major 
repair  and  major  alteration  data 
intended  for  use  on  foreign-registered 
aircraft. 

DATES:  Comments  must  be  received  by 
May  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Kendall,  FAA.  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Delegation  and 
Airworthiness  Programs  Branch,  AIR- 
140,  ARB  Room  304.  6500  S.  MacArthur 
Boulevard.  Oklahoma  City,  Oklahoma 
73169;  telephone:  (405)  954-7074;  fax 
(405)  954-2209;  e-mail 
kevin.kendall@faa.gov 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

You  are  invited  to  comment  on  the 
proposed  order  by  submitting  such 
written  data,  views,  or  arguments,  as 
you  desire,  to  the  aforementioned 
specified  address.  You  may  examine  all 
comments  received  on  the  proposed 
order  before  the  closing  date,  in  Room 
815,  FAA  Headquarters  Building  (FOB- 
lOA),  800  Independence  Avenue.  SW.. 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Director  of  the  Aircraft  Certification 
Service  before  issuing  the  final  order. 

Background 

We  at  the  FAA  acknowledge  that 
ciurent  policy  does  not  fully  address 
DER  data  approval  for  major  repair  and 
major  alternations  for  foreign-registered 
aircraft.  Lack  of  specific  policy  has 
caused  some  Aircraft  Certification 
Offices  to  allow  such  approvals,  while 
others  do  not.  In  certain  cases,  we 
concur  with  DER  data  approval  for 
major  repairs  and  major  alternations  on 
foreign-registered  aircraft.  We  see  the 
need  to  define  what  those  cases  are,  and 
the  process  for  dociunenting  these 
approvals. 

We  also  understand  that  DERs  and 
their  customers  are  concerned  that  our 
policy  may  restrict  their  ability  to 
support  the  needs  of  the  aviation 
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industry-.  We  believe  that  these  concerns 
may  be  relieved  by  allowing  DERs  to 
approve  data  for  major  repairs  and 
major  alterations  applicable  to  certain 
foreign-registered  aircraft.  In  many  cases 
this  activity  requires  a  disclaimer  be 
used  on  the  FAA  Form  8110-3.  We  also 
see  a  benefit  in  allowing  DERs  to 
approve  data  for  foreign-registered 
aircraft  in  instances  where  the  foreign 
authority  has  no  capability  or  system  for 
generating  the  approval.  However,  this 
does  not  mean  that  any  authority  must 
accept  DER  approved  data.  Additional 
background  and  discussion  are  provided 
in  the  draft  order. 

Interim  Implementation 

Since  the  current  policy  is  silent 
regarding  when  a  DER  may  approve 
major  repair  or  major  alteration  data 
specifically  intended  for  use  on  foreign- 
registered  aircraft,  implementation  of 
this  proposed  policy  may  change  a  past 
practice  allowed  by  the  FAA.  We  advise 
Aircraft  Certification  Offices  to  continue 
their  currently  established  practice  until 
this  policy  becomes  official. 

How  To  Obtain  Copies 

The  proposed  order  will  be  available 
on  the  World  Wide  Web  at  http://av- 
info.faa.gov/dst/demotice.htm.  You  can 
also  request  it  from  the  office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC,  on  April  18. 
2002. 
David  W.  Hempe, 

Manager.  Aircraft  Engineering  Division. 
!FR  Doc.  02-10180  Filed  4-24-02:  8:45  am) 
BILLING  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Kings  &  Queens  Counties,  NY 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
Notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  rehabilitation  or 
replacement  of  the  Kosciusko  Bridge, 
focusing  on  a  1.1 -mile  segment  of  the 
Brooklyn-Queens  Expressway  (BQE) 
from  Morgan  Avenue  in  Kings  County  to 
the  Long  Island  Expressway  (LIE) 
interchange  in  Queens  County,  both  in 
New  York  State. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Arnold.  Division  Administrator, 
Federal  Highway  Administration, 


New  York  Division,  Leo  W.  O'Brien 
Federal  Building,  7th  Floor.  Clinton 
Avenue  and  North  Pearl  Street. 
Albanv,  New  York,  12207  Telephone: 
(518)431-4127. 
or 
Joseph  Brown,  P.E..  Project  Director. 
New  York  State  Department  of 
Transportation.  Region  11.  Hunters 
Point  Plaza,  47^0  21  St  Street.  Long 
Island  Citv.  New  York  11101 
Telephone:  (718)  482-4683. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT).  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  that  will  study  and  document 
proposed  improvements  to  the 
Kosciuszko  Bridge,  focusing  on  a  1.1- 
mile  segment  of  the  Brooklyn-Queens 
Expressway  (BQE)  portion  of  1-278. 
from  Morgan  Avenue  in  Kings  County, 
to  the  Long  Island  Expressway  (LIE) 
interchange  in  Queens  County. 

The  Kosciuszko  Bridge  Project  will 
address  two  primary  problems 
identified  with  the  bridge. 

Traffic  and  Safety 

The  bridge,  built  in  the  1930's,  cannot 
safely  carr\'  the  present  volume  of 
traffic.  The  bridge's  narrow  lanes  (11 
feet),  steep  grade  (4  percent),  lack  of 
shoulders,  and  short  merge/weave 
distances  near  ramps  and  interchange 
do  not  meet  current  highway  design  and 
safety  standards.  These  design 
deficiencies,  combined  with 
approximately  170,000  vehicles  using 
the  bridge  each  day,  result  in  the  bridge 
operating  at  or  near  capacity  during  the 
AM  and  PM  peak  periods,  severe 
congestion  throughout  much  of  the 
midday,  heightened  accident  rates  and 
the  diversion  of  the  highway  traffic  onto 
local  streets. 

Structural  Conditions 

The  structural  condition  of  the  bridge 
is  deteriorating.  A  number  of  interim 
repairs  were  completed  by  NYSDOT  in 
recent  years  to  correct  identified 
problems  and  to  extend  the  life  of  the 
bridge  and  viaduct.  Recent  inspections 
have  indicated  that,  despite  these 
aggressive  maintenance  efforts,  the 
structural  deficiencies  are  increasing. 
The  frequent  maintenance  and  repair 
efforts  and  their  associated  lane 
closures,  while  necessarv'  to  maintain 
the  bridge,  exacerbate  the  congestion 
and  .traffic  diversion  problems 
mentioned  above,  and  do  not  provide  a 
long-term  solution  to  the  structure's 
underlying  problems. 

The  Alternatives  Analysis  will 
consider  a  wide  range  of  alternatives 
designed  to  address  these  needs.  A  long 


list  of  alternatives  will  be  developed 
during  the  public  scoping  process  with 
input  from  all  stakeholders.  Each 
alternative  will  be  screened  for  its 
ability  to  meet  the  project's  goals  and 
objectives.  The  most  promising 
alternatives  will  be  fonvarded  for 
detailed  evaluation  in  the  Draft 
Environmental  Impact  Statement  (DEIS). 
These  alternatives  are  expected  to  fall 
into  one  of  the  following  categories;  no 
build;  Transportation  System 
Management  (TSM):  rehabilitation  with 
or  without  additional  capacity;  and 
replacement.  The  DEIS  will  assess  the 
effect  of  the  project  alternatives  on: 
Traffic  and  transportation;  noise;  air  and 
water  quality;  land  use  and 
neighborhood  character;  recreational, 
cultural,  and  historic  resources; 
hazardous  waste  and  visual  resources. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  project.  The 
DEIS  will  be  available  for  public  and 
agency  review  and  comment. 

To  insure  that  the  full  range  of  issues 
related  to  the  proposed  action  is 
addressed  and  all  significant  issues 
identified,  a  series  of  scoping  activities 
will  be  conducted.  Pre-scoping  activities 
have  included  open  houses,  meetings 
with  involved  agencies,  and 
presentations  to  local  community 
boards.  The  formal  scoping  process  will 
involve; 

1.  Public  scoping  meetings,  to  be  held 
in  May  2002.  to  provide  the  public  with 
information  about  the  project,  and  to 
assist  in  formulating  the  scope  of  the 
environmental  studies  in  the  DEIS. 
NYSDOT  will  provide  information 
about  the  project  and  the  scope  of  the 
DEIS,  Comments  on  the  project  and  on 
the  scope  of  the  DEIS  will  then  be 
received  from  the  public,  and  NYSDOT 
personnel  will  be  available  to  answer 
questions.  The  public  can  submit 
written  comments  or  give  oral 
comments  to  an  on-site  stenographer. 
Written  comments  will  be  received  by 
NYSDOT  until  30  days  after  the  date  of 
the  last  scoping  meeting  (see  addresses 
below). 

2.  Scoping  discussions  \\ith  other 
agencies,  particularly  those  with  a 
direct  or  indirect  involvement  in  the 
proposed  project's  corridor  and  project 
area. 

The  public  scoping  meetings  are 
scheduled  as  follows: 
Date  &■  Time:  May  14.  2002,  3  p.m.  9 

p.m. 
Location:  Martin  Luther  High  School, 

60-02  Maspeth  Avenue.  Maspeth,  N\' 

11378 
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Date  &■  Time:  May  21.  2002.  3  p.m.  9 

p.m. 
Location:  St.  Cecilia's  Roman  Catholic 

Church.  84  Herbert  Street,  Brooklyn. 

NY  11222 

At  these  meetings,  attendees  may 
review  displays  describing  the  project 
with  project  staif  available  to  respond  to 
questions.  At  4  p.m.  and  7  p.m., 
NYSDOT  will  make  a  brief  presentation 
describing  the  project  and  its  goals. 
Following  each  presentation,  interested 
persons  can  make  oral  statements 
concerning  the  project,  possible 
alternatives,  and  the  scope  of  the  DEIS. 
A  stenographer  will  record  all 
statements  at  the  meeting  for  inclusion 
in  the  meeting  record.  Written 
statements  may  also  be  submitted  at  the 
meeting  or  sent  to  the  addresses  above. 
Any  comments  received  within  30  days 
of  the  date  of  the  last  scoping  meeting 
will  be  made  part  of  the  record. 

In  addition,  a  public  hearing  will  be 
held  after  publication  of  the  DEIS  to 
obtain  comments  on  that  document. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  DEIS  public  hearing. 

Throughout  the  scoping  process, 
comments  and  suggestions  are  invited 
on  the  DEIS  scope  from  any  interested 
parties.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  NYSDOT  or 
FHWA  at  the  addresses  provided  above. 
Comments  can  also  be  faxed  to  Mr. 
Joseph  Brown,  P.E..  Project  Director. 
NYSDOT,  at  (718)  482-6319  or  e-mailed 
to  kosciuszko@gw.dot.state.ny.us 

The  proposed  project  would  be 
funded  in  part  through  Federal 
programs  which  assist  State 
transportation  agencies  in  the  planning 
and  development  of  an  integrated, 
interconnected  transportation  system 
important  to  interstate  commerce  and 
travel  by  constructing  and  rehabilitating 
the  National  Highway  System,  including 
the  Interstate  System.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Numbher  20.205,  Highway  Research 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372,  which  foster  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal 
development,  apply  to  this  program). 

Authority:  23  U.S.C.  315:  23  CFR  771.123) 
Issued  on:  April  18.  2002. 
Douglas  P.  Conlan, 

District  Engineer.  Federal  Highway 
Administration,  Albany.  New  York. 
[PR  Doc.  02-10108  Filed  4-24-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-7657-3] 

Generai  IMotors  Nortti  America,  Inc., 
Grant  of  Application  for 
inconsequential  Noncompliance 

In  response  to  an  appeal  from  General 
Motors  North  America,  Inc.  (GM),  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  is  granting  a 
GM  petition  for  a  determination  that  a 
noncompliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
118,  "Power  Operated  Windows, 
Partitions,  and  Roof  Panel  Systems"  is 
inconsequential  to  motor  vehicle  safety. 
This  notice  reconsiders  NHTSA's 
previous  denial  of  the  GM  petition. 

GM  originally  petitioned  the  agency 
on  March  10,  2000.  A  notice  requesting 
comment  on  the  GM  petition  was 
published  on  August  7,  2000  (65  FR 
48280).  The  agency  initially  denied  the 
petition  (66  FR  50496).  and  GM 
submitted  an  appeal  to  the  agency  on 
December  21,  2001.  All  documents 
relating  to  the  GM  application  and 
appeal  are  contained  in  the  associated 
docket.  NHTSA-2000-7657. 

GM  determined  that  the 
noncompliance  existed  in  some  1998- 
1999  model  year  GM  and  Isuzu  light 
trucks  equipped  with  Retained 
Accessory  Power  (RAP),  a  convenience 
feature  designed  to  allow  operation  of 
electrical  accessories  such  as  the  radio 
and  power  windows  during  a  timed 
interval  immediately  following  ignition 
key  removal  and  that  is  turned  off  by  the 
opening  of  one  of  the  front  doors.  In 
those  vehicles,  manipulation  of  the 
hazard  flasher  switch  had  the  potential 
to  inadvertently  activate  the  RAP  of  a 
parked  car  without  the  key.  This 
condition  failed  to  meet  the 
requirements  of  paragraph  S4  of  FMVSS 
No.  118  because  it  was  possible  for  the 
power  windows  and  sunroofs  of  the 
affected  vehicles  to  be  enabled  without 
any  use  of  the  ignition  key. 

FMVSS  No.  118  sets  limits  on  how 
and  when  power  windows  and  sunroofs 
can  be  enabled,  mainly  by  requiring  the 
ignition  key  for  their  operation.  The 
requirements  in  the  standard  are 
intended  to  ensure  that  a  person  in 
possession  of  the  ignition  key 
(presumably  an  adult)  is  present  to 
supervise  occupants,  especially 
children,  who  might  be  injured  if  they 
were  free  to  operate  power  windows 
and  sunroofs  without  supervision. 

In  its  original  application  for 
inconsequential  noncompliance.  GM 
reasoned  that  a  series  of  specific, 


unlikely  events  all  would  have  to  occur 
before  an  opportunity  for  injury  from  a 
power  window  or  sunroof  could  exist  in 
the  affected  vehicles.  To  wit.  a  child  or 
children  would  have  to  be  left 
imattended  and  unrestrained  within  the 
vehicle;  the  child  or  children  would 
have  to  manipulate  the  hazard  flasher 
switch  on  the  top  of  the  steering  column 
in  the  requisite  manner  (which  in  some 
switches  would  require  considerable 
bottoming  force  on  the  switch  and/or 
considerable  side  force,  in  order  for  RAP 
activation  to  occur),  or  the  service  brake 
pedal  would  have  to  be  pressed  in 
conjunction  with  pressing  on  the  hazard 
flasher  svntch  (although  in  some 
vehicles,  no  amount  of  force  on  the 
switch  would  activate  RAP):  and  the 
child  or  children  would  then  have  to 
operate  a  power  window  or  sunroof  in 
such  a  way  as  to  be  injured  by  it  prior 
to  opening  a  door  (which  deactivates  the 
RAP),  or  before  twenty  minutes  had 
elapsed  from  the  time  of  initial  RAP 
activation  (the  maximum  time  that  RAP 
remains  active),  and  also  before  a  parent 
or  other  adult  returned.  GM  presented 
data  and  argxmients  to  support  the 
unlikely  nature  of  these  events,  and 
concluded  that  the  overall  likelihood  of 
an  injury  occurring  as  a  result  of  the 
noncompliance  was  exceedingly  small. 

NHTSA  initially  denied  the  GM 
application  as  discussed  in  the 
preceding  Federal  Register  notice  in 
this  docket.  On  December  21.  2001.  GM 
appealed  NHTSA's  denial.  In  its  appeal. 
GM  requested  that  NHTSA  reconsider 
for  a  number  of  reasons.  One  reason  GM 
stated  was  that  the  denial  was 
inconsistent  with  the  agency's  prior 
decisions.  Another  reason  used  by  GM 
was  that,  by  the  time  it  filed  the  appeal, 
an  additional  19  months  had  elapsed, 
representing  1.5  million  vehicle  years, 
since  it  had  first  discovered  the 
noncompliance,  and  no  related 
incidents  had  been  reported.  The 
additional  elapsed  time  brought  the 
total  vehicle-years  that  the 
noncomplying  vehicles  had  been  in  the 
field  wiUiout  incident  to  2.8  milhon. 

A  subsequent  comment  filed  in  the 
docket  by  Delphi  Corporation,  which 
manufactured  the  hazard  flasher 
switches  in  the  affected  GM  vehicles, 
cited  a  NHTSA  final  rule  from  May  5, 
1983,  in  which  the  agency  amended 
FMVSS  No.  118  to  permit  the  use  of  the 
RAP  feature  in  motor  vehicles.  In  that 
notice,  the  agency  acknowledged  the 
possibility  that  imder  rare 
circumstances  power  windows  might  be 
operational  as  a  result  of  the  RAP 
feature  without  the  driver  being  present 
in  the  vehicle.  At  the  same  time,  the 
agency  also  recognized  that  similar 
possibilities  existed  whether  RAP  was 
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permitted  or  not.  The  agency  stated  the 
following: 

While  there  is  a  possibility  under  the  new 
option  for  power  windows  to  be  operational 
without  the  driver  being  present  in  the 
vehicle,  that  possibility  could  arise  only  in 
rare  circumstances.  Further,  similar 
possibilities  exist  under  one  of  the  existing 
options  [in  section  S4  of  FMVSS  No.  118.] 
For  example,  under  the  new  [RAP]  option,  a 
driver  could  get  out  of  a  vehicle,  leaving  the 
engine  running,  and  close  the  door.  The 
windows  would  still  be  operational.  Then,  if 
the  driver's  window  were  open  so  that  he  or 
she  could  reach  through  the  open  window 
instead  of  opening  the  door  to  shut  the 
engine  off.  the  windows  would  continue  to 
be  operational.  Similarly,  under  one  of  the 
current  options,  power  windows  would  be 
operable  in  the  same  circumstances,  at  least 
until  the  driver  reached  into  the  vehicle  and 
shut  off  the  engine. 

In  other  words,  the  agency  recognized 
that  the  safety  measures  in  the  standard 
could  not  prevent  power  windows  from 
being  enabled  in  all  instances  in  which 
a  driver  or  adult  passenger  might  not  be 
present. 

After  further  consideration,  we 
believe  that  the  conditions  under  which 
RAP  may  be  activated  in  the  subject 
noncomplying  GM  vehicles  are  highly 
unlikely  to  occur  and  are  similar  to  the 
unlikely  circumstances  contemplated  in 
the  final  rule  permitting  the  use  of  the 
RAP  feature.  We  believe  that  it  is,  in 
fact,  at  least  as  unlikely  for  inadvertent 
RAP  activation  to  occur  in  the  subject 
noncomplying  GM  vehicles  as  it  would 
be  for  RAP  to  be  activated  in  a  fully 
complying  vehicle  without  a  driver 
present  in  circumstances  such  as  those 
discussed  in  the  1983  final  rule. 
Furthermore,  the  fact  the  agency 
knowingly  permitted  those  slight  safety 
issues  in  the  1983  final  rule  establishes 
that  the  agency  believed  such  issues  are 
inconsequential.  The  safety  issue  in  the 
noncomplying  GM  vehicles,  being 
similar  to  the  ones  acknowledged  in 
1983,  is  therefore  also  inconsequential. 

In  granting  this  GM  petition,  the 
agency  is  in  no  way  de-emphasizing  the 
importance  of  the  safety  provisions  in 
FMVSS  No,  118.  On  the  contrary,  the 
agency  maintains  active  involvement  in 
issues  relating  to  power  window  safety 
and  has  recently  undertaken  a  study  to 
determine  the  extent  of  non-crash  motor 
vehicle  events,  especially  those 
involving  children,  which  result  in 
injuries  and  fatalities  due  to  motor 
vehicle  power  windows. 

For  the  reasons  expressed  above,  the 
agency  has  reconsidered  its  previous 
decision  to  deny  the  GM  petition, 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50496). 
Accordingly,  GM's  application  is 
granted  and  the  applicant  is  exempted 


from  providing  the  notification  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118,  and  from  remedying  the 
noncompliance  as  required  by  49  U.S.C. 
30120. 

(49L:.S.C.  301118.  .301120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  April  19,  2002. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  02-10182  Filed  4t24-02;  8:45  am] 
BILUNG  CODE  4910-59-f> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34180] 

Soo  Line  Railroad  Company- 
Trackage  Rights  Exemption— l&M  Rail 
Link,  LLC 

I&M  Rail  Link,  LLC  (I&M)  has  agreed 
to  grant  overhead  and  local  trackage 
rights  to  Soo  Line  Railroad  Company  d/ 
b/a  Canadian  Pacific  Railway  Company 
(CPR)  over  its  lines  located  in  Illinois. 
Iowa  and  Missouri  as  follows:  between 
River  Junction  (milepost  159.0)  and  the 
I&M/Kansas  City  Southern  Railway  Joint 
Agency  Yard,  Kansas  City,  MO 
(milepost  498.8),  via  Marquette,  Sabula. 
Davenport  and  Ottumwa,  lA.  and 
Chillicothe,  MO.  with  access  to  all 
connections  at  Kansas  City:  and 
between  Pingree  Grove.  IL  (milepost 
40.26),  and  Sabula,  lA  (milepost  140.8). 
the  latter  being  the  point  of  intersection 
between  the  aforementioned  routes;  and 
direct  access  to  Ipsco  Steel.  Inc.'s  (Ipsco) 
steel  mill  at  Montpelier,  lA  (milepost 
206.6).' 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  April 
12,2002. 

The  purpose  of  the  trackage  rights  is 
to  allow  CPR  to  serve  the  Ipsco  facility 
in  Montpelier  under  the  terms  of  a 
transportation  agreement  entered  into 
by  CPR,  I&M  and  Ipsco. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— B\'. 
354  I.C.C.'605  (1978).  as  modified  in 
Mendocino  Coast  Rv.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 


'  A  redacted  version  of  the  trackage  rights 
agreement  between  l&M  and  CPR  was  filed  with  the 
notice  of  exemption.  The  full  version  of  the 
agreement,  as  required  by  49  CFR  n80.6(a)(7)(ii). 
was  concurrently  filed  under  seal  along  with  a 
motion  for  protective  order  A  protective  order  was 
served  in  this  proceeding  on  -April  18.  2002. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U  S.C.  10502(d) 
mav  be  filed  at  any  time.  The  filmg  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34180.  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit.  1925  K  Street.  N.VV., 
Washington.  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  ser\-ed  on  Diane  P.  Gerth.  LEONARD. 
STREET  AND  DEINARD 
PROFESSIONAL  ASSOCIATION,  150 
South  Fifth  Street,  Minneapolis,  MN 
55402, 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

,  Decided:  April  18.  2002 

By  the  Board.  David  M,  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A,  Williams, 
Secretary 
[FR  Doc.  02-10028  Filed  4-24-02:  8:45  ami 

BILLING  CODE  4915-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Submission  tor  OMB  Review: 
Comment  Request 

April  18.  2002 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasur>-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasure'  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue^  NW,,  Washington.  DC  20220 
DATES:  Written  comments  should  be 
received  on  or  before  May  28.  2002  to 
be  assured  of  consideration 

Internal  Revenue  Service  (IRS) 

OMB  Number:  \545-1. 

Regulation  Project  Number.  REG- 
209106-89  (formerly  EE-84-89)  NPRM. 

Tvpe  ofRe\iew:  Extension. 

Title:  Changes  With  Respect  to  Prizes 
and  Awards  and  Employee 
Achievement  Awards, 

Description:  This  regulation  requires 
recipients  of  prizes  and  awards  to 
maintain  records  to  determine  whether 
a  qualif\'ing  designation  has  been  made 
The  affected  public  are  prize  and  award 
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recipients  who  seek  to  exclude  the  cost 
of  a  qualifying  prize  or  award. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,100. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,275  hours. 

OMB  Number:  1545-1375. 

Regulation  Project  Number:  IA-5-92 
Final. 

Type  of  Review:  Extension. 

Title:  Carryover  of  Passive  Activity 
Losses  and  Credits  and  At  Risk  Losses 
to  Bankruptcy  Estates  of  Individuals. 

Description:  These  regulations 
provide  for  a  joint  election  to  have  the 
regulations  apply  to  certain  bankruptcy 
cases.  In  a  chapter  7  case,  the  written 
consent  of  the  trustee  must  be  obtained. 
In  a  chapter  11  case,  the  election  must 
be  in  the  reorganization  plan  or  in  a 
court  order. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
600,000  hours. 

OMB  Number:  1545-1393. 

Regulation  Project  Number:  EE-14-81 
NPRM. 

Type  of  Review:  Extension. 

Title:  Deductions  and  Reductions  in 
Earnings  and  Profits  (or  Accumulated 
Profits)  With  Respect  to  Certain  Foreign 
Deferred  Compensation  Plans 
Maintained  by  Certain  Foreign 
Corporations  or  by  foreign  Branches  of 
Domestic  Corporations. 

Description:  The  regulation  provides 
guidance  regarding  the  limitations  on 
deductions  and  adjustments  to  earnings 
and  profits  (or  accumulated  profits)  for 
certain  foreign  deferred  compensation 
plans.  Respondents  will  be 
multinational  corporations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,250. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  508  hours. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  634,450  hours. 

OMB  Number:  1545-1409. 

Form  Number:  IRS  Form  8842. 

Type  of  Review:  Extension. 

Title:  Election  To  Use  Different 
Annualization  Periods  for  Corporate 
Estimated  Tax. 


Description:  Form  8842  is  used  by 
corporations  (including  S  corporations), 
tax-exempt  organizations  subject  to  the 
unrelated  business  income  tax,  and 
private  foundations  to  armual  elect  the 
use  of  annualization  period  in  section 
6655(e)(2)(c)(i)  or  (ii)  for  purposes  of 
figuring  the  corporation's  estimated  tax 
payments  under  the  annualized  income 
installment  method. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,700. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


1  hr.,  54 

min. 

Learning  about  the  law  or  the 

18  min. 

form. 

Preparing  and  sending  the 

20  min. 

form  to  the  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4.335  hours. 

OMB  Number:  1545-1435. 

Regulation  Project  Number:  EE-5-93. 

Type  of  Review:  Extension. 

Title:  Electronic  Filing  of  Form  W-4. 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  to 
verify  compliance  with  section 
31.3402(f)(2)-l(g){l),  which  requires 
submission  to  the  Service  of  certain 
withholding  exemption  certificates.  The 
affected  respondents  are  employers  that 
choose  to  make  electronic  filing  of 
Forms  W-4  available  to  their 
employees. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
40,000  hours. 

OMB  Number:  1545-1477. 

Regulation  Project  Number:  EE-34-95 
Final. 

TvTJe  of  Review:  Extension. 

Title:  Notice  of  Significant  Reduction 
in  the  Rate  of  Future  Benefit  Accrual. 

Description:  In  order  to  protect  the 
rights  of  participants  in  qualified 
pension  plans,  plan  administrators  must 
provide  notice  to  plan  participants  and 
other  parties,  if  the  plan  is  amended  in 
a  particular  manner.  No  government 
agency  receives  the  information. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3,000. 


Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
15,000  hours. 

OMB  Number:  1545-1633. 

Regulation  Project  Number:  REG- 
209121-89  Final. 

Type  of  Review:  Extension. 

Title:  Certain  Asset  Transfers  to  a  Tax- 
Exempt  Entity. 

Description:  The  written 
representation  requested  from  a  tax- 
exempt  entity  in  regulations  section 
1.337(d)-4(b)(l)(A)  concerns  its  plans  to 
use  assets  received  from  a  taxable 
corporation  in  a  taxable  unrelated  trade 
or  business.  The  taxable  corporation  is 
not  taxable  on  gain  if  the  assets  are  used 
in  a  taxable  unrelated  trade  or  business. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
125  hours. 

OMB  Number:  1545-1641. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-17. 

Type  of  Review:  Extension. 

Title:  Mark  to  Market  Election  for 
Commodities  Dealers  and  Securities  and 
Commodities  Traders. 

Description:  The  revenue  procedure 
prescribes  the  time  and  manner  for 
dealing  in  commodities  and  traders  in 
securities  or  commodities  to  elect  to  use 
the  mark-to-market  method  of 
accounting  imder  §  475(e)  or  (f)  of  the 
Internal  Revenue  Code.  The  collections 
of  information  in  sections  5  and  6  of  this 
revenue  procedure  are  required  by  the 
IRS  in  order  to  facilitate  monitoring 
taxpayers  changing  accounting  methods 
resulting  from  making  the  elections 
under  §  475(e)  or  (f). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  Other  (one 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  500  hours. 
OMB  Number:  1545-1650. 
Regulation  Project  Number:  REG- 
208156-91  Final. 
Type  of  Review:  Extension. 
Title:  Accounting  for  Long-Term 
Contracts. 

Description;  The  information 
collected  in  required  to  notify  the 
Commissioner  of  a  taxpayer's  decision 
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to  sever  or  aggregate  one  or  more  long- 
term  contracts  under  the  regulations. 
The  statement  is  needed  so  the 
Commission  can  determine  whether  the 
taxpayer  properly  severed  or  aggregated 
its  contract(s).  The  regulations  affect  any 
taxpayer  that  manufactures  or 
constructs  property  under  long-term 
contracts. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimateci  Total  Reporting  Burden: 
12,500  hours. 
Clearance  Officer:  Glenn  Kirkland, 

Internal  Revenue  Service,  Room 
'    6411-03,  1111  Constitution  Avenue, 

NW,  Washington,  DC  20224. 
OMB  Reviewer:  Alexander  T.  Hunt, 

(202)  395-7860,  Office  of 

Management  and  Budget,  Room 

10202,  New  Executive  Office 

Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  02-10118  Filed  4-24-02;  8:45  ami 
BILUNG  CODE  W30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commerciai  Operations  of  the 
Customs  Service 

agency:  Departmental  Offices,  Treasury. 
action:  Solicitation  of  appUcations  for 
membership  in  the  Treasury  Advisory 
Conunittee  on  Commercial  Operations 
of  the  Customs  Service. 

SUMMARY:  This  notice  establishes 
criteria  and  procedures  for  the  selection 
of  members  and  provides  public  notice 
of  the  Department's  intent  to  file  a 
Charter  for  the  committee's  eighth  two 
year  term. 

Title:  The  Treasury  Advisory 
Committee  on  Commercial  Operations 
of  the  U.S.  Customs  Service. 

Purpose:  The  purpose  of  the 
Conunittee  is  to  provide  advice  to  the 
Secretary  of  the  Treasiuy  on  all  matters 
involving  the  commercial  operations  of 
the  U.S.  Customs  Service  and  to  submit 
an  annual  report  to  Congress  describing 
its  operations  and  setting  forth  any 
recommendations.  The  Conmiittee 
provides  a  critical  and  unique  forum  for 
distinguished  representatives  of  diverse 
industry  sectors  to  present  their  views 
and  advice  directly  to  senior  Treasury 
and  Customs  officials.  This  is  done  on 
a  regular  basis  in  an  open  and  candid 
atmosphere. 


SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Omnibus  Budget  Reconciliation 
Act  of  1987  (Pub.  L.  100-203),  Congress 
directed  the  Secretary  of  the  Treasur>'  to 
create  an  Advisory-  Committee  on 
Commercial  Operations  of  the  Customs 
Service.  The  Committee  is  to  consist  of 
20  members  drawn  from  industry- 
sectors  affected  by  Customs  commercial 
operations  with  balanced  political  party 
affiliations.  The  Committee's  first  two- 
vear  charter  was  filed  on  October  17. 
1988  and  six  additional  charters  have 
been  filed  for  two-year  terms.  The 
current  charter  will  expire  on  October  6. 
2002.  The  Treasury  Department  plans  to 
file  a  new  charter  by  that  date,  renewing 
the  Committee  for  an  eighth  two-year 
term. 

Objective,  Scope  and  Description  of  the 
Committee 

The  Committee's  objective  is  to  advise 
the  Secretary  of  the  Treasury  on  issues 
relating  to  the  commercial  operations  of 
the  Customs  Service.  It  is  expected  that, 
during  its  eighth  two-year  term,  the 
Committee  will  consider  issues  relating 
to  enhanced  border  and  cargo  supply 
chain  security,  Customs  modernization 
and  automation,  informed  compliance 
and  compliance  assessment,  account 
based  processing,  commercial 
enforcement  and  uniformity, 
international  efforts  to  harmonize 
customs  practices  and  procedures, 
strategic  planning,  northern  border  and 
southern  border  issues,  and 
relationships  with  foreign  Customs 
authorities.  As  directed  by  Congress,  the 
Committee  will  be  presided  over  by  the 
Assistant  Secretary  of  the  Treasury  for 
Enforcement.  During  the  two-year 
charter,  the  Committee  will  meet 
approximately  eight  times  (quarterly). 
Additional  special  meetings  of  the  full 
Committee  or  a  subcommittee  thereof 
may  be  convened  if  necessary.  The 
meetings  wall  generally  be  held  in  the 
Treasury  Department,  Washington,  DC. 
However,  typically,  one  or  two  meetings 
per  year  are  held  outside  of  Washington 
at  a  Customs  port. 

The  meetings  are  open  to  public 
observers,  including  the  press,  unless 
special  procedures  have  been  followed 
to  close  a  meeting.  During  the  last  two- 
year  term  none  of  the  Committee 
meetings  have  been  closed. 

The  members  shall  be  selected  by  the 
Secretary  of  the  Treasury  from 
representatives  of  the  trade  or 
transportation  community  that  do 
business  with  Customs,  the  general 
public,  or  others  who  are  directly 
affected  by  Customs  conunercial 
operations.  In  addition,  members  shall 


represent  major  regions  of  the  country, 
and.  bv  statute,  not  more  than  ten 
members  may  be  affiliated  with  the 
same  political  party.  No  person  who  is 
required  to  register  under  the  Foreign 
Agents  Registration  Act  as  an  agent  or 
representative  of  a  foreign  principal  may 
serve  on  this  advisory  committee. 
Members  shall  not  be  paid 
compensation  nor  shall  they  be 
considered  Federal  Government 
employees  for  any  purpose.  No  per 
diem,  transportation,  or  other  expenses 
are  reimbursed  for  the  cost  of  the  public 
service  of  attending  Committee  meetings 
at  any  location. 

Membership  on  the  Committee  is 
personal  to  the  appointee.  Under  the 
Charter,  a  member  may  not  send  an 
alternate  to  represent  him  or  her  at  a 
Committee  meeting.  However,  since 
Committee  meetings  are  open  to  the 
public,  another  person  from  a  member's 
organization  may  attend  and  obser\'e  the 
proceedings  in  a  nonparticipating 
capacity.  Regular  attendance  is 
essential;  the  Charter  provides  that  a 
member  who  is  absent  for  two 
consecutive  meetings  or  two  meetings  m 
a  calendar  year  shall  lose  his  or  her  seat 
on  the  Committee.  Members  who  are 
serving  on  the  Committee  during  its 
expiring  two-year  term  are  eligible  to 
reapplv  for  membership  provided  that 
they  are  not  in  their  second  consecutive 
tenn  and  that  they  have  met  attendance 
requirements.  A  new  application  letter 
and  updated  resume  are  required. 

Application  for  Advisory  Committee 
Appointment 

Anv  interested  person  wishing  to 
serve  on  the  Treasury  Advisory 
Committee  on  Commercial  Operations 
of  the  U.S.  Customs  Ser\-ice  must 
provide  the  following: 

•  Statement  of  interest  and  reasons 
for  application; 

•  Complete  professional  biography  or 
resume; 

•  Political  affiliation,  in  order  to 
ensure  balanced  representation. 
(Mandatory.  If  no  party  registration  or 
allegiance  exists,  indicate 
"independent"  or  "unaffiliated"). 

In  addition,  applicants  must  state  in 
their  applications  that  they  agree  to 
submit  to  pre-appointment  background 
and  tax  checks.  (Mandatory)  However, 
a  national  security  clearance  is  not 
required  for  the  position. 

There  is  no  prescribed  format  for  the 
application.  Applicants  may  send  a 
letter  describing  their  interest  and 
qualifications  and  enclose  a  resume. 

The  application  period  for  interested 
candidates  will  extend  to  )une  17.  2002 
Applications  should  be  submitted  in 
sufficient  time  to  be  received  by  the 
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close  of  business  on  the  closing  date  by 
Gordana  S.  Earp,  Office  of  Regulatory. 
Tariff  and  Trade  Enforcement,  Office  of 
the  Under  Secretary  (Enforcement), 
Room  4004,  Department  of  the  Treasury, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220,  ATT:  COAC 
2002. 

Dated:  April  22,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary.  (Regulatory. 
Tariff,  and  Trade  Enforcement!. 
[FR  Doc.  02-10205  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  4810-2S-M 


DEPARTMErfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  881 4    . 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8814,  Parents'  Election  To  Report 
Child's  Interest  and  Dividends. 


DATES:  Written  comments  should  be 
received  on  or  before  June  24,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  Room  6411, 1111  Constitution 
Avenue  NTW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  Internet 
[Anan.M.Hopkins@irs.gov)  Internal 
Revenue  Service,  Room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Parents'  Election  To  Report 
Child's  Interest  and  Dividends. 

OMB  Number  1545-1128. 

Form  Number:  8814. 

Abstract:  Form  8814  is  used  by 
parents  who  elect  to  report  the  interest 
and  dividend  income  of  their  child 
under  age  14  on  their  own  tax  return.  If 
this  election  is  made,  the  child  is  not 
required  to  file  a  return. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8814  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,100.000. 

Estimated  Time  Per  Respondent:  1  hr., 
17  min. 

Estimated  Total  Annual  Burden 
Hours.  1,408,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wall  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  16,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-10207  Filed  4-24-02;  8:45  am] 
BILUNG  CODE  4830-01 -P 
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Management  Agency 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Radiologicai  Emergency 
Praparedness:  Exercise  Evaluation 
Mettiodology 

agency:  Federal  Emergency 
Management  Agency  (FEMA) 
ACTION:  Notice  of  correction. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
correcting  certain  provisions  of  the 
exercise  evaluation  areas  published  in 
the  September  12,  2001  Federal  Register 
notice  entitled  "Radiological  Emergency 
Preparedness:  Exercise  Evaluation 
Methodology"  (66  FR  47526-47546). 
Today's  notice  supersedes  our  notice  of 
September  12,  2001  and  republishes 
that  notice  in  its  entirety  with 
corrections. 

EFFECTIVE  DATE:  The  corrections 
contained  in  this  notice  are  effective 
April  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  E.  Quinn,  Chief.  Radiological 
Emergency  Preparedness  Branch, 
Technological  Services  Division, 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW.,  Washington 
DC  20472;  (202)  646-3664; 
vanessa.quinn@fema.gov. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Federal  Emergency  Management 
Agency  (FEMA)  is  correcting  certain 
provisions  of  the  exercise  evaluation 
areas  published  in  the  September  12, 
2001  Federal  Register  notice  entitled 
"Radiological  Emergency  Preparedness: 
Exercise  Evaluation  Methodology"  (66 
FR  4752&-47546).  On  September  12. 
2001.  we  (FEMA)  published  the 
Radiological  Emergency  Preparedness 
(REP)  exercise  evaluation  areas  and 
associated  criteria,  effective  as  of 
October  1,  2001.  for  use  when 
evaluating  REP  exercises.  After 
publication,  we  need  to  clarify  some  of 
the  information  in  the  September  notice. 
Today  we  supersede  the  September  12. 
2001  notice  and  republish  it  with 
corrections. 

Revisions  to  September  12,  2001, 
Federal  Register  Notice 

Each  item  (a)  through  (n)  that  we  list 
below  describes  a  revision  of  the 
September  notice  and  states  the 
rationale  for  the  change. 

(a)  We  inserted  a  sentence  after  the 
third  sentence  in  the  preamble 
discussion  of  Criterion  l.b.l  as  follows: 

However,  FEMA  will  evaluate  aP  facilities. 
as  a  baseline,  during  the  first  exercise  under 
the  new  Evaluation  Criteria. 


Rationale:  FEMA  added  the  language 
to  clearly  state  FEMA's  intent  to 
evaluate  all  facilities,  during  the  first 
exercise  under  the  new  Criteria,  as  a 
baseline. 

(b)  We  revised  the  Extent  of  Play  for 
Criterion  l.e.l,  second  paragraph,  to 
read: 

All  instruments  should  be  inspected, 
inventoried,  and  operationally  checked 
before  each  use.  Instruments  should  be 
calibrated  in  accordance  with  the 
manufacturer's  recommendations. 
Unmodified  CDV-700  series  instruments  and 
other  instruments  without  a  manufacturer's 
recommendation  should  be  calibrated 
annually  Modified  CDV-700  instruments 
should  be  calibrated  in  accordance  with  the 
recommendation  of  the  modification 
manufacturer.  A  label  indicating  such 
calibration  should  be  on  each  instrument,  or 
calibrated  frequency  can  be  verified  by  other 
means.  Additionally,  instruments  being  used 
to  measure  activity  should  have  a  range  of 
readings  sticker  affixed  to  the  side  of  the 
instrument.  The  above  considerations  should 
be  included  in  4.a.l  for  field  team 
equipment:  4.c.l  for  radiological  laboratory 
equipment  (does  not  apply  to  analytical 
equipment);  reception  center  and  emergency 
worker  facilities'  equipment  under  6.a.l;  and 
ambulance  and  medical  facilities'  equipment 
under  B.d.l. 

Rationale:  The  revision  corrects  the 
disconnect  where  the  note  implies  that 
field  team  equipment  is  not  included  in 
this  criterion  but  the  opening  sentence 
of  the  same  paragraph  mentions  field 
team  equipment.  The  revision  also 
mcikes  it  clear  that  considerations  do  not 
apply  to  analytical  equipment  in  4.a,l. 

(c)  We  revised  the  Extent  of  Play  for 
Criterion  l.e.l,  sixth  paragraph,  to  read: 

Quantities  of  dosimetry  and  Kl  available 
and  storage  locations(s)  will  be  confirmed  by 
physical  inspection  at  storage  location(s)  or 
through  documentation  of  current  inventory 
submitted  during  the  exercise,  provided  in 
the  Annual  Letter  of  Certification 
submission,  and/or  verified  during  a  Staff 
Assistance  Visit.  Available  supplies  of  KI 
should  be  within  the  expiration  date 
indicated  on  Kl  bottles  or  blister  packs.  As 
an  alternative,  the  ORO  may  produce  a  letter 
from  a  certified  private  or  State  laboratory 
indicating  that  the  KI  supply  remains  potent, 
in  accordance  with  U.S.  Pharmacopoeia 
standards. 

Rationale:  The  change  deletes  the 
misinformation  that  FEMA  can  issue 
letters  extending  the  shelf  life  of 
potassium  iodide  (KI). 

(d)  We  revised  the  Intent  for  Sub- 
Element  2.b,  first  sentence,  to  read: 

This  sub-element  derives  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  capability  to 
use  all  available  data  to  independently 
project  integrated  dose  and  compare  the 
estimated  dose  savings  with  the  protective 
action  guides. 


Rationale:  The  change  clarifies  what 
is  meant  by  "independently  projected 
dose"  by  specifying  that  "all  available 
data,"  from  any  source,  can  be  used  by 
the  ORO, 

(e)  We  deleted  reference  to 
"Evacuation  Time  Estimates"  in  Sub- 
element  2.b  and  in  Extent  of  Play  for 
Criterion  2.c.l. 

Rationale:  NUREG-0654/FEMA-REP- 
1,  Supplement  3  deletes  Evacuation 
Time  Estimates  as  a  consideration  when 
formulating  protective  actions. 

(f)  We  revised  Criterion  3.b.l  to  read: 

Kl  and  appropriate  instructions  are 
available  should  a  decision  to  recommend 
use  of  KI  be  made.  Appropriate  record 
keeping  of  the  administration  of  KI  for 
emergency  workers  and  institutionalized 
individuals  is  maintained.  (NUREG-0654, 
J.lO.e). 

Rationale:  The  change  deletes  "(not 
the  general  public),"  since  it  may  be 
confusing  to  some  individuals. 

(g)  We  deleted  "decide  upon  and" 
from  Criterion  3.C.2,  and  moved  the  text 
that  follows  from  the  Extent  of  Play  for 
Criterion  3,c.2  to  the  Extent  of  Play  for 
Criterion  2,c.l. 

Applicable  OROs  should  demonstrate  the 
capability  to  alert  and  notify  all  public  school 
systems/districts  of  emergency  conditions 
that  are  expected  to  or  may  necessitate 
protective  actions  for  students.  Contacts  with 
public  school  systems/districts  must  be 
actual. 

In  accordance  with  plans  and/or 
procedures,  OROs  and/ or  officials  of  public 
school  systems/districts  should  demonstrate 
the  capability  to  make  prompt  decisions  on 
protective  actions  for  students.  Officials 
should  demonstrate  that  the  decision  making 
process  for  protective  actions  considers  (that 
is,  either  accepts  automatically  or  gives 
heavy  weight  to)  protective  action 
recommendations  made  by  ORO  personnel, 
the  ECL  at  which  these  recommendations  are 
received,  preplanned  strategies  for  protective 
actions  for  that  ECL,  and  the  location  of 
students  at  the  time  (for  example,  whether 
the  students  are  still  at  home,  en  route  to  the 
school,  or  at  the  school). 

Rationale:  Evaluation  Area  2 
addresses  protective  action 
decisionmaking,  and  Evaluation  Area  3 
addresses  protective  action 
implementation.  Thus,  the  decision 
process  for  the  school  population  was 
moved  from  Evaluation  Area  3  to 
Evaluation  Area  2, 

(h)  We  revised  the  Extent  of  Play  for 
Criterion  3,e.2.  first  paragraph,  to  read: 

Development  of  measures  and  strategies  for 
implementation  of  Ingestion  Pathway  Zone 
(IPZ)  protective  actions  should  be 
demonstrated  by  formulation  of  protective 
action  information  for  the  general  public  and 
food  producers  and  processors.  This  includes 
either  pre-distributed  public  information 
material  in  the  IPZ  or  the  capability  for  the 
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rapid  distribution  of  appropriate  pre-printed 
and/or  camera-ready  information  and 
instructions  to  pre-determined  individuals 
and  businesses.  OROs  should  demonstrate 
the  capability  to  control,  restrict  or  prevent 
distribution  of  contaminated  food  by 
commercial  sectors.  Exercise  play  should 
include  demonstration  of  communications 
and  coordination  between  organizations  to 
implement  protective  actions,  .■\ctuai  field 
play  of  implementation  activities  may  be 
simulated.  For  example,  communications 
and  coordination  with  agencies  responsible 
for  enforcing  food  controls  within  the  IPZ 
should  be  demonstrated,  but  actual 
communications  with  food  producers  and 
processors  may  be  simulated. 

Rationale:  The  change  incorporates 
the  option  of  pre-distributing  the 
information. 

(i)  We  revised  the  Extent  of  Play  for 
Criterion  3.f.l,  first  paragraph,  to  read: 

Relocation:  OROs  should  demonstrate  the 
capability  to  coordinate  and  implement 
decisions  concerning  relocation  of 
individuals,  not  previously  evacuated,  to  an 
area  where  radiological  contamination  will 
not  expose  the  general  public  to  doses  that 
exceed  the  relocation  PAGs.  OROs  should 
also  demonstrate  the  capability  to  provide  for 
short-term  or  long-term  relocation  of 
evacuees  who  lived  in  areas  that  have 
residual  radiation  levels  above  the  (first-, 
second-,  and  fifty-year)  PAGs. 

Rationale:  The  change  clarifies  the 
differences  among  short-, 
intermediate-,  and  long-term  relocation. 

(j)  We  revised  the  Intent  for  Sub- 
Element  4. a  to  read: 

This  sub-element  derives  from  NUREG- 
0654.  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  deploy  field  teams  with  the 
equipment,  methods,  and  expertise  necessary 
to  determine  the  location  of  airborne 
radiation  and  particulate  deposition  on  the 
ground  from  an  airborne  plume.  In  addition. 
NUREG-0654  indicates  that  OROs  should 
have  the  capability  to  use  field  teams  within 
the  plume  emergency  planning  zone  to 
measure  airborne  radioiodine  in  the  presence 
of  noble  gases  and  to  detect  radioactive 
particulate  material  in  the  airborne  plume.  In 
the  event  of  an  accident  at  a  nuclear  power 
plant,  the  possible  release  of  radioactive 
material  may  pose  a  risk  to  the  nearby 
population  and  environment.  Although 
accident  assessment  methods  are  available  to 
project  the  extent  and  magnitude  of  a  release, 
these  methods  are  subject  to  large 
uncertainties.  During  an  accident,  it  is 
important  to  collect  field  radiological  data  in 
order  to  help  characterize  any  radiological 
release.  Adequate  equipment  and  procedures 
Eu-e  essential  to  such  field  measurement 
efforts. 

Rationale:  The  change  corrects  a 
disconnect  and  lack  of  clarity  betw^een 
this  criterion  and  Criteria  2.b.l  and 
2,b.2. 

(k)  We  added  language  to  the  Extent 
of  Play  for  Criterion  S.a.l  as  follows: 


Offsite  Response  Organizations  (ORO)  with 
route  alerting  as  the  primary  method  of 
alerting  and  notifying  the  public  should 
demonstrate  the  capability  to  accomplish  the 
primarv  route  alerting,  following  the  decision 
to  activate  the  alert  and  notification  system, 
in  a  timely  manner  (will  not  be  subject  to 
specific  time  requirements)  in  accordance 
with  the  ORO's  plan  and/or  procedures,  .^t 
least  one  route  needs  to  be  demonstrated  and 
evaluated.  The  selected  route(s)  should  var\' 
from  exerciseto  exercise.  However,  the  most 
difficult  route  should  be  demonstrated  at 
least  once  every  six  years.  .Ml  alert  and 
notification  activities  along  the  route  should 
be  simulated  (that  is.  the  message  that  w^ould 
actually  be  used  is  read  for  the  evaluator,  but 
not  actually  broadcast)  as  agreed  upon  in  the 
extent  of  play.  .Actual  testing  of  the  mobile 
public  address  system  will  be  conducted  at 
some  agreed  upon  location.  The  initial 
message  should  include  the  elements 
required  bv  current  FEMA  REP  guidance. 

Rationale:  For  some  jurisdictions, 
route  alerting  is  the  primary  alert  and 
notification  method,  and  we  added  this 
language  for  use  when  evaluating  those 
jurisdictions. 

(1)  We  revised  the  second  paragraph  of 
the  Extent  of  Play  for  Criterion  6.b.l  to 
read: 

The  area  to  be  used  for  monitoring  and 
decontamination  should  be  set  up  as  it  would 
be  in  an  actual  emergency,  with  all  route 
markings,  instrumentation,  record  keeping 
and  contamination  control  measures  in  place. 
Monitoring  procedures  should  be 
demonstrated  for  a  minimum  of  one  vehicle. 
It  is  generally  not  necessary  to  monitor  the 
entire  surface  of  vehicles.  However,  the 
capability  to  monitor  areas  such  as  radiator 
grills,  bumpers,  wheel  wells,  tires,  and  door 
handles  should  be  demonstrated.  Interior 
surfaces  of  vehicles  that  were  in  contact  with 
individuals  found  to  be  contaminated  should 
also  be  checked. 

Rationale:  The  change  corrects  a 
disconnect  where  the  preamble  of  the 
September  Federal  Register  notice  says 
that  references  to  air  filters  have  been 
deleted,  while  the  extent  of  play  still 
referenced  monitoring  of  air  intake 
systems. 

(m)  We  added  the  following  footnote 
1  to  the  title  of  Table  2,  Federal 
Evaluation  Process  Matrix,  as  follows: 

1.  See  Evaluation  Criteria  for  Specific 
Requirements. 

Rationale:  The  statement  in  the 
footnote  applies  as  a  general  rule,  not 
just  for  the  Sub-Elements  noted  in  the 
September  12,  2001,  notice. 

(n)  We  added  the  following  footnote 
4  to  Table  2,  Federal  Evaluation  Process 
Matrix,  Sub-Element  3.b: 

4.  Should  be  demonstrated  in  every 
biennial  exercise  by  some  organizations  and 
should  be  demonstrated  at  least  once  ever\ 
six  years  by  every  ORO  with  responsibilitv 
for  implementation  of  KI  decision. 


Rationale:  The  change  highlights  the 
requirement  for  some  Offsite  Response 
Organizations  (ORO)  to  demonstrate  the 
criterion  at  even.'  exercise. 

Revised  September  12.  2001  Federal 
Register  Notice 

Accordingly,  this  notice  supersedes 
our  notice  of  September  12,  2001. 
Exercise  Evaluation  Methodology.  66  FR 
47526-47546.  and  republishes  that 
document  with  corrections,  beginning 
with  the  SUPPLEMENTARY  INFORMATION 
portion  of  the  preamble 

Dated:  April  19.  2002. 
Michael  D.  Brown, 

General  Counsel. 

The  corrected  notice  follows: 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  has  revised  the  Radiological 
Emergencv  Preparedness  Exercise 
Manual  (REP-14)  dated  September  1991 
bv  adopting  the  six  Exercise  Evaluation 
.Areas  described  in  this  notice  and 
deleting  the  thirty-four  REP-14 
Objectives  that  are  set  out  in  Section  D 
of  REP-14.'  This  is  an  interim  measure. 
FEMA  is  currently  working  on  a  REP 
Handbook,  a  comprehensive 
compilation  of  REP  guidance.  The  REP 
Handbook  will  incorporate  the  new 
Exercise  Evaluation  Areas  and  portions 
of  REP-14  that  pertain  to  the  conduct  of 
exercises.  When  the  new  reference  book 
is  issued.  REP-14  will  be  withdrawn 

Adoption  of  the  new  Evaluation  .\reas 
rendered  a  companion  manual  entitled 
Radiological  Emergency  Preparedness 
Exercise  Evaluation  Methodology  (REP- 
15)  dated  September  1991  obsolete. 
REP-15  is  rescinded  effective  January-  1. 
2002.  which  is  the  date  upon  which  all 
subsequent  exercises  will  be  evaluated 
in  accordance  with  the  new  criteria. 

FEMA  published  the  proposed 
evaluation  areas  and  the  Evaluation 
Module  in  the  Federal  Register  on  June 
11.  2001  for  sixtv  davs  of  public 
comment,  66  FR'313'42.  The  public 
comment  period  closed  on  August  10. 
2001.  We  received  83  comments  by  the 
deadline.  Representatives  of  State  and 
local  public  health,  environmental  and 
emergency  management  agencies 
submitted  the  majority  of  comments.  We 
also  received  thoughtful  and 
constructive  comments  from  licensees 
of  nuclear  power  plants,  the  general 
public  and  a  public  interest  group. 


'  Adoption  of  the  proposed  Evaluation  Criteria 
renders  much  of  Section  C  2  of  REP-14  obsolete. 
Pages  C.2-3  and  C.2-4  of  REP-14  speak  to  the 
frequency  with  which  particular  REP-14  objectives 
will  be  exercised.  FEMA  is  adopting  the  Federal 
Exercise  Evaluation  Matrix,  which  appears  later  in 
this  document  as  Table  2.  in  place  of  the  exercise 
objective  groupings  which  appear  on  Pages  C.2-3 
and  C.2^  of  REP-14 
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Under  a  Memorandum  of 
Understanding  between  FEMA  and  the 
Nuclear  Regulatory  Commission  (NRC). 
44  CFR  353,  App.  A  (2000  edition). 
FEMA  provides  the  NRC  with  an 
opportunity  to  review  and  comment  on 
emergency  planning  and  preparedness 
guidance  issued  by  FEMA's 
Radiological  Emergency  Preparedness 
(REP)  program.  The  NRC  received  a 
copy  of  the  Federal  Register  notice  and 
provided  comments  on  August  10.  2001. 

Background  on  Exercise  Evaluation 

FEMA  conducts  and  evaluates 
exercises  through  the  REP  program  to 
assess  the  capability  of  Offsite  Response 
Organizations  (ORO)  to  respond  to  an 
emergency  involving  a  commercial 
nuclear  power  plant,  in  accordance  with 
FEMA  regulations  published  in  44  CFR 
part  350.2  Although  section  350.9  is  the 
portion  of  part  350  that  primarily  speaks 
to  exercises,  section  350.9  does  not 
specifically  address  the  standards  for 
conduct  and  evaluation  of  the  exercises. 
These  standards  are  in  44  CFR  350.5(a) 
which  states: 

"Section  50.47  of  (the  NRC's]  Emergency 
Planning  Rule  [10  CFR  Parts  50  [Appendix  Ei 
and  70  as  amended  and  the  joint  FEMA- 
Nuclear  Regulatory  Commission  Criteria  for 
Preparation  and  Evaluation  of  Radiological 
Response  Plants  and  Preparedness  In 
Support  of  Nuclear  Power  Plants  (NUREG- 
0654/FEMA  REP-1,  Rev  1  November, 
1980)  ^  *  *   *   *  are  to  be  used  in 
reviewing,  evaluating  and  approving  State 
and  local  radiological  emergency  plans  and 
preparedness  and  in  making  any  findings  and 
determinations  with  respect  to  the  adequacy 
of  the  plans  and  the  capabilities  of  State  and 
local  government  to  implement  them.  Both 
the  planning  and  preparedness  standards  and 
related  criteria  contained  in  NUREG-0654 
are  to  be  used  by  FEMA  and  the  NRC  in 
reviewing  and  evaluating  State  and  local 
government  radiological  emergency  plans 
and  preparedness." ' 

Planning  Standard  N  of  NUREG-0654 
addresses  the  conduct  of  exercises.  The 
Planning  Standard  states  that  "Periodic 
exercises  are  (will  be)  conducted  to 
evaluate  major  portions  of  emergency 
response  capabilities  *   *   *  and 
deficiencies  identified  as  a  result  of 
exercises  *  *   *  are  (will  be)  corrected." 
Evaluation  criterion  N.l.a  of  NUREG- 


0654  defines  an  exercise  as  "an  event 
that  tests  the  integrated  capability  and  a 
major  portion  of  the  basic  elements 
existing  within  emergency  preparedness 
plans  and  organizations." 

The  Plarming  Standard  N  criteria 
contain  several  requirements  for 
exercises.  All  exercises  must  simulate 
an  emergency  that  results  in  offsite 
radiological  emergency  releases  that 
would  require  response  by  offsite 
authorities.**  Scenarios  should  be  varied 
from  year  to  year  and  conducted  imder 
various  weather  conditions;  some 
exercises  or  drills  should  be  off-hours 
and  unannounced.^  In  other  respects, 
the  Planning  Standard  N  criteria 
contemplate  that  exercises  will  be 
conducted  as  set  forth  in  NRC  and 
FEMA  rules  and  in  exercise  evaluation 

guidance.* 

In  September  1991.  FEMA  published 
the  current  exercise  evaluation 
guidance,  which  is  REP-14.  REP-14 
established  a  series  of  34  objectives 
(REP-14  Objectives)  that  interpret  and 
apply  the  guidance  contained  in 
NUREG-0654.  A  companion  document, 
REP-1 5.  contained  a  series  of  forms  and 
checklists  keyed  to  the  34  REP-14 
Objectives  for  use  by  exercise  evaluators 
in  documenting  performance.  FEMA 
circulated  both  documents  for  public 
comment.9 

REP-14  also  established  the  frequency 
with  which  each  of  the  objectives  would 
be  demonstrated  in  exercises.  The  REP- 
14  Objectives  were  divided  into  three 
groups.  Thirteen  objectives  in  the  first 
group  would  need  to  be  demonstrated  in 
every  exercise.  Every  exercise  should 
demonstrate  9  objectives  in  the  second 
group  by  some  but  not  all  responding 
organizations  as  the  scensuio  dictates, 
provided  that  all  responding 
organizations  must  demonstrate  the 
objective  once  every  six  years.  Another 
eleven  objectives  must  be  demonstrated 
once  every  six  years.'" 


2  The  preamble  to  44  CFR  part  350  is  published 
at  48  FR  44332  {September  28.  1983|. 

'  This  document  is  hereafter  referred  to  as 
NUREG-0654. 

*  The  planning  standards  and  related  criteria  have 
been  clarified,  interpreted,  and  modified  by  FEMA 
Policy  Memoranda.  Guidance  Memoranda,  and  REP 
Series  documents. 

^  See  also.  44  CTR  350.13(a)  which  states  in 
relevant  part  "The  basis  upon  which  [FEMAl  makes 
the  determination  for  withdrawal  of  approval  |of  a 
State  or  local  radiological  emergency  plan]  is  the 
same  basis  used  in  reviewing  plans  and  exercises, 
that  is,  the  planning  standards  and  related  criteria 
in  NUREG  0654/FEMA  REP-1,  Rev.  1." 


"The  NRC  staff  comment  noted  that  an  acceptable 
exercise  scenario  could  involve  a  sufficient  fission 
product  accumulation  in  containment  without  a 
release,  notwithstanding  the  language  of  Planning 
Standard  N  FEMA  believes  that  exercise  scenarios 
that  involve  offsite  radiological  emergency  releases 
provide  a  better  test  of  an  ORO's  integrated 
response  capability. 

'  See.  Planning  Standard  N,  evaluation  criteria  l.a 
and  lb. 

"  See.  Planning  Standard  N.  evaluation  criteria  l.a 
(rules)  and  3  (exercise  evaluation  guidance). 

5 On  March  27.  1991,  FEMA  noticed  the 
availability  of  REP-14  and  REP-15  for  public 
comment  in  the  Federal  Register  [56  FR  12734. 
FEMA  announced  that  REP-14  and  REP-15  were 
final  and  effective  in  subsequent  Federal  Register 
notices,  57  FR  4880  (February  10,  1992)  corrected 
by  57  FR  10956  (March  31,  1992). 

"•Sw.  REP-14,  pages  C-2.3  to  C-2.4.  REP-14 
Objective  34  was  not  included  in  any  of  the  three 
groups  because  it  is  not  demonstrated  by  OROs. 
Objective  34  addresses  demonstration  of  emergency 
response  capability  by  nuclear  power  plant 


Public  Comment  on  the  Proposed 
Evaluation  Areas 

The  new  approach  to  exercise 
evaluation  discussed  in  this  notice  is 
the  outgrowth  of  a  multi-year  strategic 
review  of  the  REP  program.  We 
explained  the  strategic  review  process 
that  led  to  the  formulation  of  this 
approach  in  the  June  11.  2001  Federal 
Register  notice,  66  FR  31343-31344.  A 
key  recommendation  of  the  strategic 
review  process  was  that  FEMA 
streamline  the  exercise  evaluation 
process  by  making  the  criteria  less 
prescriptive  and  more  "results- 
oriented." 

A  number  of  commenters  felt  that  the 
proposal  published  on  June  1 1 
substantially  met  this  objective.  A  State 
emergency  management  agency,  writing 
for  itself  and  two  counties  noted,  "In 
general,  we  feel  that  the  proposals  are  a 
substantial  improvement  over  previous 
evaluation  methodologies.  The 
document  is  much  less  prescriptive  and 
establishes  the  basis  for  an  outcome- 
based  evaluation."  Another  State 
observed.  "This  proposal  showed  that 
FEMA  not  only  listened  to  the  OROs" 
concerns,  but  took  our  advice  to  heart 
and  followed  through  with  its 
commitment  to  make  the  exercise 
evaluation  process  more  performance- 
based  and  less  subjective."  However, 
several  other  commenters  felt  that  the 
document  remained  too  prescriptive. 
We  have  examined  their  suggestions 
and  have  made  adjustments  to  certain  of 
the  criteria  where  appropriate.  A  public 
interest  group  suggested  that  certain  of 
the  evaluation  criteria  appear  to 
significantly  lower  performance 
standards.  We  considered  each  of  their 
examples,  but  we  disagree  with  their 

conclusions. 

The  NRC  staff  observed,  "As  a  result 
of  a  staff  level  review  of  the  [Federal 
Register  notice]  and  our  participation  in 
the  strategic  review  process,  it  is  our 
belief  that  exercises  conducted  and 
evaluated  pursuant  to  the  revised 
methodology  will  continue  to  provide 
FEMA  with  sufficient  basis  to  support 
reasonable  assurance  recommendations 

to  the  NRC." 

Two  commenters,  representing  State 
agencies,  suggested  that  FEMA 
periodically  review  the  evaluation 
criteria  to  determine  whether  further 
improvements  are  needed.  FEMA 
accepts  the  suggestion.  The  initial 
review  of  the  evaluation  criteria  will 
commence  in  January  2003  when  data 
from  the  first  full  year  of  exercises 
conducted  under  the  new  criteria  will 
be  available. 


licensees  In  the  event  that  State  and  local 
government  decline  to  participate  in  radiological 
emergency  plarming  and  preparedness. 
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Disciission  of  the  New  Evaluation 
Criteria 

Evaluation  Area  1 — Emergency 
Operations  Management 

Evaluation  Area  1  has  five  sub- 
elements:  (a)  Mobilization,  (b)  facilities, 
(c)  direction  and  control,  (d) 
communications  equipment  and  (e) 
equipment  and  supplies  to  support 
operations. 

Criterion  l.a.l  requires  that  the  OROs 
use  effective  procedures  to  alert,  notify 
and  mobilize  emergency  personnel  and 
activate  facilities  in  a  timely  manner, 
FEMA  previously  noted  that  one  of  the 
more  difficult  issues  to  arise  from  the 
strategic  review  is  how  OROs 
demonstrate  their  twenty-four  hour 
staffing  capability  in  an  exercise.  The 
evaluation  criteria  associated  with 
Planning  Standard  "A"  of  NUREG-0654 
require  that  "each  principal 
organization  shall  be  capable  of 
continuous  (twenty-four-hour) 
operations  for  a  protracted 
period."  "These  criteria  also  require 
that  each  State  and  local  response 
organization  be  capable  of  twenty-four- 
hour  emergency  response,  including  24 
hour  per  dav  staffing  of  conununications 
links.  1^ 

REP-14  Objective  30.1.' '  which 
implemented  these  criteria,  required  all 
agencies  responsible  for  providing 
twenty-four-hour  staffing  to  demonstrate 
a  shift  change  once  every  six  years.  The 
shift  change  was  demonstrated  by 
providing  a  "one-for-one  replacement 
*  *  *  of  key  staff  responsible  for 
communications,  direction  and  control 
of  operations,  alert  and  notification  of 
the  public,  accident  assessment, 
information  for  the  public  and  the 
media,  radiological  monitoring, 
protective  response  and  medical  and 
public  health  support.'" 

REP-14  Objective  30.2  requires 
outgoing  staff  members  to  demonstrate 
the  capability  to  brief  their  replacements 
on  the  current  status  of  the  simulated 
emergency.  The  purpose  of  this 
demonstration  is  to  assure  that  the 
transition  from  the  outgoing  to  the 
incoming  shift  is  accomplished  without 
discontinuity  in  operations. 

The  dissatisfaction  within  the  REP 
community  about  Objective  30  seemed 
to  stem  fi"om  time  constraints  associated 
with  the  exercise.  OROs  will  bring  a 
second  shift  (often  composed  of 
volunteers  who  must  take  time  away 
from  other  responsibilities)  in  for  the 


"Planning  Standard  A.  evaluation  criterion  AA. 

'2  Planning  Standard  A,  evaluation  criterion  Ale 

13  Objective  30.1  is  criterion  1  under  Objective  30. 
We  refer  REP-14  evaluation  criteria  in  this  manner 
throughout  this  document. 

i<  REP-14  page  D.3&-1. 


exercise,  only  to  discover  that  there  is 
little  time  left  in  the  exercise  for  the 
second  shift  to  actually  demonstrate 
their  capabilities. 

In  response  to  these  concerns,  new 
evaluation  criterion  l.a.l  eliminates  the 
requirement  that  OROs  demonstrate  a 
shift  change  once  every  six  years.  In 
order  to  assure  that  OROs  have 
sufficient  staffing  to  support  twenty-four 
hour  operations,  we  will  require  that 
they  certify  this  capability  in  the 
Annual  Letter  of  Certification 
Additionally,  FEMA  REP  site  specialists 
will  review  ORO  24-hour  staffing 
capabilities  during  Staff  Assistance 
visits.  This  approach  is  consistent  with 
Planning  Standard  "A"  of  NUREG-0654 
and  its  associated  criteria,  neither  of 
which  requires  the  demonstration  of  a 
shift  change.  Many  comments  suggested 
that  FEMA  approach  verification  of  24- 
hour  capability'  in  this  manner. 

We  also  expressed  concern  in  the  June 
1 1  Federal  Register  notice  whether  key 
personnel  on  the  off-hours  shifts  can 
perform  as  well  as  the  primar\' 
responders.  We  sought  comment  on 
whether  the  evaluation  criteria  should 
require  OROs  to  demonstrate  their 
twenty-four  hour  response  capability  by 
alternating  the  key  staff  that  participate 
in  the  biennial  exercises  ft-om  among  the 
shifts.'^ 

The  commenters  overwhelmingly 
opposed  FEMA's  proposal  to  rotate 
exercise  participation  among  shifts. 
Several  of  these  commenters  noted  that 
they  do  rotate  REP  exercise 
participation  among  their  shifts  but 
would  prefer  that  FEMA  not  prescribe 
that  this  be  done.  Other  commenters 
suggested  that  given  the  frequent 
turnover  of  personnel  in  the  emergency 
management  community,  most 
responders  have  an  opportunity  to 
participate  in  evaluated  exercises  at  one 
time  or  another.  Some  commenters 
argued  that  they  should  be  graded  on 
the  performance  of  their  primary  team 
and  noted  that  people  who  occupy  most 
key  functions  have  adequate 
opportunities  to  train  in  non-graded 
exercises  and  exercises  to  prepare  for 
non-radiological  incidents.  Commenters 
also  argued  that  those  who  occupy  key 
positions  in  their  organizations  would 
remain  in  place  throughout  the 
emergency  response,  except  for 
relatively  brief  rest  and  sanitation 
breaks.  Even  then,  they  could  be  called 
back  to  address  a  critical  issue.  Still 
other  commenters  expressed  concern 
that  emergency  management  volunteers 
are  being  asked  to  participate  in  an 


1^  We  defined  key  positions  in  this  proposal  in 
the  same  way  that  they  were  defined  in  REP-14 
Objective  30.1. 


increasing  number  of  exercises,  each 
directed  at  a  specific  hazard  These 
commenters  were  concerned  that  the 
cumulative  exercise  burden  might  cause 
volunteers  to  drop  out  Others  noted  the 
availability  of  interstate  mutual  aid 
personnel  to  supplement  local  staff. 
FEMA  generally  found  these  arguments 
to  be  valid. 

In  the  ]une  11  Federal  Register  notice. 
FEMA  proposed  that  a  shift  change 
briefing  occur  during  every  exercise, 
regardless  of  whether  a  shift  change  is 
actually  demonstrated.  After 
considering  the  comments  we  have 
concluded  that  we  will  not  require  the 
demonstration  of  shift  change  briefings. 
Evaluation  criterion  l.c.l  already 
requires  that  periodic  briefings  occur 
during  the  course  of  an  exercise.  To 
require  a  simulated  shift  change  briefing 
would  not  only  lengthen  the  exercise 
but  also  require  a  redundant 
demonstration  of  a  briefing  capability. 

We  sought  comments  about  whether 
FEMA  should  begin  exercises  on 
weekends,  holidays  or  off-hours.  The 
comments  from  the  emergency 
management  community  were 
uniformly  negative.  Some  commenters 
responded  that  emergency  management 
has  advanced  to  the  level  that  off-hours 
response  to  actual  incidents  is  routine. 
Other  commenters  felt  that  the 
cumulative  burden  of  actual  off-hours 
responses  and  off-hours  exercises  on 
volunteers  was  too  great. 

The  NRC  staff,  on  the  other  hand, 
suggested  that  off-hours  and 
unannounced  exercises  were  helpful 
since  actual  events  often  happen  in  the 
off-hours.  Evaluation  Criterion  lb  of 
Plarming  Standard  "N".  as  interpreted 
bv  subsequent  guidance,  requires  off- 
hours  exercises.  Additionally  Planning 
Standard  "N"  suggests  that  some 
exercises  should  be  unannounced.  In 
light  of  this  language,  FEMA  believes 
that  the  new  exercise  evaluation  criteria 
should  provide  for  off-hours  and 
unannounced  exercises,  but  wnll  defer 
consideration  of  a  standard  until  it  has 
finalized  a  policy  on  granting  exercise 
credit  for  participation  in  actual 
emergency  response  activities  and 
equivalent  drills  and  exercises.  We 
believe  that  many  OROs  will  be  able  to 
demonstrate  their  ability  to  mobilize 
personnel  quickly  at  any  time  of  the  day 
through  documented  performance  in 
actual  emergency  responses  and  other 
equivalent  drills  and  exercises.  This  is 
the  reason  that  Planning  Standard  "N" 
suggests  unarmounced  and  off-hours 
exercises.  We  will  publish  the  proposed 
credit  policy  and  off-hours, 
unannounced  exercise  criteria  in  the 
Federal  Register  for  comment  before  we 
implement  them. 
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Criterion  l.b.l  requires  that  the  ORO 
demonslT^  that  its  facilities  are 
sufficiemto  support  the  emergency 
response.  Under  the  proposed  exercise 
methodology,  facilities  will  only  be 
evaluated  if  they  are  new  or  have 
substantial  changes  in  structiire  or 
mission.  It  seems  redundant  to  require 
the  re-evaluation  of  a  facility  every  two 
years  if  the  facility  has  not  changed. 
However.  FEMA  will  evaluate  all 
facilities,  as  a  baseline,  during  the  first 
exercise  under  the  new  Evaluation 
Criteria.  FEMA  will  require  that  OROs 
certify  in  the  Aimual  Letter  of 
Certification  that  their  facilities  are 
available  and  adequate  to  meet 
emergency  response  needs.'**  FEMA 
reserves  the  right  to  audit  the 
representations  made  in  the  Annual 
Letter  of  Certification. 

Criterion  l.d  requires  that 
communications  capabilities  be 
managed  in  support  of  emergency 
operations  with  communication  links 
established  and  maintained  with 
appropriate  locations.  The  proper 
functioning  of  communications 
equipment  is  essential  to  success  in  any 
exercise,  just  as  it  is  essential  to  success 
in  any  response  to  a  real  event.  FEMA 
expects  that  both  the  primary  and 
backup  communications  systems,  which 
are  required  by  Planning  Standard  F, 
Evaluation  Criterion  F.l  of  NUREG- 
0654,  will  be  fully  functional  at  the 
beginning  of  an  exercise.  FEMA  will 
continue  to  require  that  the  ORO 
demonstrate  the  functionality  of  the 
primary  and  at  least  one  backup  system 
at  each  exercise.  If  one  of  the  two 
communications  systems  fails,  but  there 
was  no  adverse  effect  on  exercise 
performance,  then  there  will  be  no 
exercise  issue.  If  the  primary  and  a 
backup  communications  system  fail,  the 
ORO  can  prevent  an  exercise  issue  by 
using  additional  backup 
communications  resources.  However,  if 
failure  of  communications  systems  has 
an  adverse  or  potentially  adverse  effect 
on  exercise  performance,  then  FEMA 
will  assess  an  exercise  issue.  In  all 
cases,  a  failure  in  a  communications 
system  must  be  remedied  no  later  than 
the  next  scheduled  communications 
drill.  We  expect  OROs  to  advise  the  REP 
program  site  specialist  when  the  ORO 
has  corrected  a  communications  failure 
noted  during  an  exercise. 

A  commenter  noted  that  new 
Evaluation  Criterion  l.d.l  requires  that 
primary  and  backup  communications 
systems  rely  on  separate  power  sources. 


This  language  does  not  appear  in 
NUREG-0654  and  has  been  deleted. 

Criterion  l.e.l  requires  that 
equipment,  dosimetry.'^  supplies  of 
potassium  iodide  (KI)  and  other 
required  supplies  are  sufficient  to 
support  emergency  operations.  FEMA 
may  or  may  not  verify  that  these  items 
are  available  and  in  good  repair  as  a 
stand-alone  item  in  every  exercise.  A 
commenter  suggested  that  this 
represented  a  lowering  of  standards.  We 
disagree.  Exercise  scenarios  ordinarily 
require  that  equipment  and  supplies  be 
put  to  use.  If  equipment  and  supplies 
are  imavailable  or  non-functional,  then 
the  ORO  may  not  be  able  to  perform  the 
emergency  response  activity  at  an 
acceptable  level.  Equipment  and 
supplies  that  are  not  checked  during  an 
exercise  will  be  checked  during  a  Staff 
Assistance  Visit.  Additional  assurance 
that  equipment  and  supplies  are 
available  in  appropriate  quantities  and 
are  properly  maintained  will  be 
obtadned  in  the  Annual  Letter  of 
Certification.  The  representations 
contained  in  the  Annual  Letter  of 
Certification  are  subject  to  audit. 

A  number  of  conunents  addressed 
technical  provisions  of  Evaluation 
Criterion  l.e.l.  Three  comments 
addressed  the  shelf  life  of  KI  supplies. 
KI  is  a  non-prescription  thyroid- 
blocking  agent  that  can  provide 
protection  to  the  thyroid  from  the 
uptake  of  radioiodines.  The  commenters 
observed  that,  if  properly  stored,  KI 
retains  its  potency  for  a  longer  period 
than  the  expiration  date  printed  on  the 
manufactiu'er's  packaging  would 
indicate.  The  shelf  life  of  KI  may  be 
extended  if  a  certified  private  or  State 
laboratory's  analysis  determines  that  the 
KI  supply  remains  potent,  in  accordance 
with  U.S.  Pharmacopoeia  standards. 
FEMA  does  not  have  an  independent 
basis  to  determine  whether  KI  supplies 
remain  potent  past  their  expiration  date. 
Accordingly,  we  will  defer  to  the 
prevailing  certified  laboratory  and  U.S. 
Pharmacopoeia  standards  when 
evaluating  the  availability  of  KI  supplies 
under  Criterion  l.e.l. 

Several  comments  also  addressed 
emergency  worker  protective 
equipment.  This  was  an  area  in  which 
some  commenters  thought  FEMA  was 
too  prescriptive.  We  considered  each  of 
the  comments  carefully.  Evaluation 
criterion  l.e.l  previously  required  that 
CDV-700  survey  instruments  be 
calibrated  annually.  This  is  the 
generally  accepted  standard  for 


immodified  CDV-700  instruments.  We 
understand  that  a  number  of  CDV-700 
instruments  have  been  modified. 
Modified  CDV-700  instruments  should 
be  calibrated  in  accordance  with  the 
recommendation  of  the  manufacturer  of 
the  modification. 

Evaluation  criterion  l.e.l  previously 
provided  that  all  instruments  should  be 
operationally  checked  once  each 
calendar  quarter  and  after  each  use.  We 
have  revised  this  criterion  to  provide 
that  instruments  be  checked  before  each 
use  in  an  exercise.  We  will  observe  this 
check  during  exercises.  We  will  not 
verify  during  exercises  that  instruments 
were  checked  quarterly.  To  assure 
compliance  with  Planning  Standard  H 
of  NUREG-0654,  we  will  require  that 
the  ORO  represent  that  instruments 
have  been  checked  in  accordance  with 
the  requirements  of  NUREG-0654  and 
its  plans  and  procedures  in  the  Annual 
Letter  of  Certification. 

Evaluation  Area  2 — Protective  Action 
Decisionmaking 

Evaluation  Area  2  assesses  the  ORO's 
ability  to  render  decisions  about  what 
protective  actions  members  of  the 
public  and  emergency  workers  need  to 
take  in  the  wake  of  an  incident.  It  has 
five  sub-elements:  emergency  worker 
exposure  control,  radiological 
assessment  and  protective  action 
recommendations  and  decisions  for  the 
plume  phase  of  the  emergency,'^ 
protective  action  decision 
considerations  for  the  protection  of 
special  populations,  radiological 
assessment  and  decisionmaking  for  the 
ingestion  pathway  exposiu-e'^  and 
radiological  assessment  and 
decisionmaking  concerning  relocation, 
re-entry  and  return. 

Evaluation  criterion  2.a.l  addresses 
radiation  exposure  control  for 
emergency  workers.  In  response  to 
comments  we  have  deleted  language  in 
the  first  two  paragraphs  of  the  extent  of 
play  that  was  regarded  as  unduly 
prescriptive  by  commenters. 

Various  commenters  suggested  that 
FEMA  not  require  a  demonstration  of 
the  capacity  to  make  decisions  about 
authorizing  emergency  workers  to 
receive  radiation  doses  above  the 
preauthorized  levels  and  to  manage 
workers  who  have  received  higher-level 
doses.  FEMA  believes  that  this 


'•'This  notice  contains  several  new  requirements 
for  the  Annual  Letter  of  Certification.  These 
requirements  are  effective  for  .Annual  Letters  of 
Certification  due  lanuary  31,  2002. 


'■■The  terms  permanent-record  dosimeter,  non- 
self-reading  dosimeter,  and  non-direct-reading 
dosimeter,  which  are  used  in  various  parts  of  this 
document,  are  intended  to  be  synonymous. 


'"The  plume  phase  of  the  emergency  focuses  on 
preventing  exposure  of  a  population  to  radiation 
through  direct  and  contact  with  the  plume. 

'9  The  ingestion  pathway  phase  focuses  on 
preventing  exposure  of  a  population  to  radiation 
through  ingestion  of  food  and  water  that  may  have 
been  contaminated  by  radiation. 
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capability  should  continue  to  be 
demonstrated.  2" 

Evaluation  criterion  2.b.2  requires 
OROs  to  demonstrate  a  decision  making 
process  for  recommending  the  use  of  KI 
for  the  general  public.  The  NRC  staff 
suggested  that  this  criterion  should 
read,  "OROs  should  demonstrate  the 
capability  to  make  decisions  on  the 
distribution  and  administration  of  KI  as 
a  protective  measure  for  the  general 
public  to  supplement  sheltering  and 
evacuation  if  the  offsite  planning 
authorities  generally  have  determined 
that  KI  will  be  used  as  a  protective 
measure  for  the  general  public  under 
offsite  plans."  We  agree  in  principle  and 
have  revised  the  criterion;  hov^rever,  it  is 
important  to  emphasize  that  we  will 
only  evaluate  an  ORO's  plan  to 
distribute  and  administer  KI  to  the 
general  public  if  the  ORO  has 
voluntarily  decided  to  use  KI  as  a 
protective  measure  for  the  general 
public. 

The  criterion  requires  that  OROs  alert 
and  notify  every  public  school  system  or 
district,  in  every  exercise,  using 
whatever  method  would  be  used  to 
make  the  notification  in  the  event  of  a 
real  incident.  A  number  of  commenters 
who  use  technology  such  as  auto-dialers 
and  tone  alert  radios  to  make  actual 
notifications  objected  to  demonstrating 
the  technology  during  exercises.  The 
concern  expressed  was  that  some  would 
not  understand  that  the  activation  was 
part  of  an  exercise  and  would  panic. 
Since  the  systems  are  regularly  tested, 
the  argument  that  activation  in 
connection  with  an  exercise  would 
cause  panic  seems  improbable. 
Sub-element  2.d  establishes 
procedures  for  ingestion  pathway 
exercises.  A  number  of  comments 
suggested  that  FEMA  not  require 
ingestion  pathway  exercises  unless 
federal  agency  participation  is  sufficient 
to  support  State  and  local  efforts.  As 
Chair  of  the  Federal  Radiological 
Preparedness  Coordinating  Committee, 
FEMA  is  taking  the  lead  in  encouraging 
increased  federal  participation  in 
ingestion  pathway  exercises.  However, 
the  OROs  are  still  obligated  to 
demonstrate  that  they  can  make 
ingestion  pathway  decisions 
independent  of  federal  participation 
under  Planning  Standards  J  and  N  of 
NUREG-0654.  44  CFR  350.9(c)(4) 
requires  ingestion  pathway  exercises  to 
be  conducted  whether  or  not  the  federal 
agencies  elect  to  participate.-' 


-"This  observation  also  applies  to  comments 
arguing  the  same  point  in  connection  with  sub- 
element  3.C. 

-•  These  observations  also  apply  to  comments 
submitted  with  respect  to  Evaluation  Criteria  3. el 
and3.e.2.  4.b.l  and  4.b.2 


Evaluation  criterion  2.e.l  requires 
demonstration  of  the  capability  to  make 
decisions  on  the  relocation.  re-entr\'  and 
return  of  the  general  public  following  a 
severe  accident  at  a  nuclear  power 
plant.  One  commenter  inquired  whether 
the  criterion  requires  that  the  ORO 
provide  dosimetry  to  members  of  the 
public  entering  a  restricted  zone  who 
are  escorted  by  personnel  wearing 
dosimetry.  FEMA  believes  that  everyone 
in  the  restricted  zone  needs  to  be  able 
to  track  his  or  her  dose.  Accordingly,  we 
believe  that  this  criterion,  which  is 
based  in  part  on  evaluation  criterion 
K.3.a  of  Planning  Standard  "K." 
requires  that  each  individual  in  the 
restricted  zone  have  a  non-self-reading 
(permanent-record)  dosimeter.  It  is 
sufficient  for  the  escorts  to  possess 
direct  reading  dosimetry. 

A  commenter  suggested  that  FEMA 
retain  the  standard  and  optional 
approaches  to  re-entr>'  and  relocation 
decisionmaking  in  REP-14,  We 
understand  that  the  optional  approach 
is  more  conservative  than  the  standard 
approach,  which  we  have  incorporated 
in  the  new  evaluation  areas.  If  the 
ORO's  plan  and  procedures  provide  that 
the  optional  approach  will  be  employed 
in  re-entry  and  relocation 
decisionmaking,  then  FEMA  will 
evaluate  performance  under  the 
optional  approach. 

Evaluation  Area  3— Protective  Action 
Implementation 

Evaluation  Area  3  assesses  the  OROs 
ability  to  implement  protective  actions, 
including  evacuation.  It  contains  six 
sub-elements:  implementation  of 
emergency  worker  exposure  control, 
implementation  of  KI  decisions, 
implementation  of  protective  actions  for 
special  populations,  implementation  of 
traffic  and  access  control, 
implementation  of  ingestion  pathway 
decisions,  and  implementation  of 
relocation,  re-entry  and  return 
decisions. 

Criterion  3.a.l  provides  that  OROs 
should  demonstrate  the  capability  to 
provide  appropriate  dosimetry*, 
dosimeter  chargers,  and  instructions  on 
the  use  of  dosimetry-  to  emergency 
workers.  One  commenter  suggested  that 
each  emergency  worker  in  the  field  does 
not  require  a  personal  dosimeter 
charger.  We  agree;  however.  ever\' 
emergency  worker  should  have 
reasonable  access  to  a  dosimeter 
charger.  OROs  should  demonstrate  the 
ability  to  provide  dosimetr%-  that  is 
appropriate  in  relation  to  the 
responsibilities  of  the  emergency 

workers. 

The  new  criterion  makes  it  clear  that 
emergency  workers  can  refer  to 


published  procedures  and  confer  with 
co-workers  in  responding  to  evaluator 
inquiries  about  dosimetry,  just  as  they 
would,  if  necessar>'.  in  a  real  incident 
One  commenter  thought  that  this 
amounted  to  a  "monumental  lowering 
of  standards"  and  suggested  that  some 
emergency  workers  may  be  "clueless" 
about  how  to  read  dosimetn,-.  We 
disagree.  Emergency  workers  are  trained 
in  the  proper  use  of  dosimetry'.  We 
anticipate  that  in  a  real  situation  they 
would  refer  to  printed  materials  and 
confirm  readings  with  other  members  of 
their  team. 

Criterion  3.C.1  evaluates 
implementation  of  protective  actions  for 
special  populations  other  than  schools. 
OROs  must  demonstrate  a  capability  to 
alert  and  notify-  special  populations, 
transportation  providers  (including 
special  resources  for  people  with 
disabilities),  and  establish  reception 
facilities.  The  availability  of  resources  to 
transport  special  populations  out  of  the 
plume  exposure  pathway  is  key  For  this 
reason,  we  proposed  that  OROs  actually 
contact  at  least  1/3  of  their 
transportation  providers  during  each 
exercise  to  determine  whether  buses 
and  drivers  would  be  available  if  the 
exercise  were  an  actual  emergency.  We 
received  a  significant  number  of 
comments  that  suggested  we  delete  this 
requirement.  Some  commenters  thought 
the  demonstration  proves  only  that  their 
list  of  telephone  numbers  is  correct 
Other  commenters  felt  that  some  actual 
contacts  should  be  demonstrated  but 
that  the  number  of  contacts  should  be 
negotiated  in  the  extent  of  play 
agreement.  We  agree  with  these 
commenters  and  have  modified 
Criterion  3.c.l  accordingly. 

Criterion  3.c.2  evaluates  the  capability 
to  implement  protective  action 
decisions  for  schools  and  day  care 
centers. 

A  number  of  comments  addressed  the 
extent  to  which  private  schools  and  day 
care  centers  must  participate  in  REP 
exercises.  We  note  that  there  are 
variations  in  the  amount  of  control  that 
OROs  exercise  over  private  schools  and 
day  care  centers.  A  number  of 
commenters  suggested  that  FEMA 
should  not  require  demonstration  of 
actual  or  simulated  contacts  with  day 
care  centers.  If  the  ORO's  plan  provides 
that  private  schools  and/or  day  care 
providers  are  to  be  treated  as  special 
populations  for  the  purpose  of 
notification,  then  FEMA  believes  it  is 
reasonable  to  ask  that  the  ORO 
demonstrate  the  ability  to  execute  this 
portion  of  the  plan.  However,  if  the  plan 
regards  some  or  all  private  schools  and/ 
or  dav  care  centers  (such  as  those 
located  in  private  homes)  as  part  of  the 
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general  population,  rather  than  a  special 
population,  these  facilities  fall  outside 
of  Criterion  3.C.2.  Therefore,  the  ability 
to  make  individual  contacts  need  not  be 
demonstrated.  Since  there  are 
considerable  differences  in  the  way  that 
ORO  plans  and  procedures  relate  to 
private  schools  and  day  care  centers,  we 
beUeve  it  is  more  appropriate  to  address 
whether  and  how  these  facilities  will 
participate  in  exercises  through  the 
Extent  of  Play  agreement  rather  than  the 
evaluation  criteria. 

In  the  June  1 1  Federal  Register  notice 
FEMA  reserved  the  right  to  interview 
bus  drivers  and/ or  bus  escorts  (if  a  plan 
provides  that  the  buses  will  be  escorted) 
to  determine  their  familiarity  with 
evacuation  routes.  In  response  to 
comments,  we  will  make  every  effort  to 
interview  bus  drivers  and/or  escorts  out 
of  sequence  from  the  exercise,  during 
their  regular  duty  day,  in  order  to 
reduce  costs  to  OROs. 

Criterion  3.d.l  evaluates  the 
capability  to  establish  and  maintain 
appropriate  traffic  control  and  access 
points.  A  commenter  suggested  that 
FEMA  should  not  interview  public 
safety  personnel  about  traffic  and  access 
control  plans  but  confine  these 
interviews  to  determining  whether  the 
public  safety  workers  can  adequately 
use  personal  protective  equipment.  We 
believe  that  both  topics  are  equally 
important.  Interviews  may  include  such 
topics  as  re-entry  criteria,  location  of 
congregate  care  centers  and  evacuation 
routes. 

Evaluation  Area  4 — Field  Measurement 
and  Analysis 

Evaluation  Area  4  assesses  the 
capability  of  OROs  to  conduct  and 
analyze  field  radiation  measurements.  It 
has  three  sub-elements:  plume  phase 
field  measurements  and  analysis,  post 
plume  phase  field  measurements  and 
sampling,  and  laboratory  operations.  A 
commenter  asked  how  high  range 
instruments  referred  to  in  Criterion  4.a.l 
should  be  operationally  tested.  The 
criterion  requires  that  the  ORO 
demonstrate  their  established  policy. 
FEMA  will  observe  that  the  operational 
check  is  performed  in  accordance  with 
the  ORO's  policy.  The  location  where 
these  operational  checks  will  occur  can 
be  negotiated  in  the  extent  of  play 
agreement. 

Another  commenter  suggested  that 
the  ORO  should  not  be  required  to  send 
field  teams  to  measure  the  plume 
centerline  or  peak  plume  measurement 
under  Criterion  4.a.2.  The  commenter 
observed  that  protective  action 
decisions  could  be  formulated  based 
upon  plant  conditions  before  release 
and  measurements  at  the  plume  edges. 


Criterion  4.a.2  allows  the  ORO  to  rely 
on  plume  centerline  and  peak  plume 
measurements  collected  by  the  nuclear 
power  plant  licensee.  However,  if  this 
data  is  not  available  from  the  licensee, 
then  the  decision  as  to  whether  this  data 
is  necessary  to  sufficiently  characterize 
the  plume  rests  with  the  ORO.  A 
commenter  thought  Criterion  4.a.2  was 
too  prescriptive  in  describing  how  the 
transfer  of  samples  to  a  radiological 
laboratory  should  occur.  The  criterion 
requires  that  standard  chain  of  custody 
procedures  be  observed  in  transferring 
samples.  We  do  not  believe  that  it  is 
unduly  prescriptive. 

Evaluation  Area  5 — Emergency 
Notification  and  Public  Information 

Evaluation  Area  5  looks  at  the  ORO's 
ability  to  notify  the  public  of  an 
incident  and  to  effectively  communicate 
protective  action  decisions.  It  contains 
two  sub-elements:  activation  of  the 
prompt  alert  and  notification  system 
and  emergency  information  and 
instructions  for  the  public  and  the 
media. 

Proposed  Criteria  5.a.l,  5.a.2  and  5.a.3 
address  activation  of  the  prompt  alert 
and  notification  system.  We  are 
publishing  criteria  5.a.l  and  5.a.3  in 
final  form,  but  are  deferring  final 
publication  of  proposed  Criterion  5.a.2. 
Criterion  S.a.l  requires  that  the  alert  and 
notification  system  be  activated  in  a 
timely  manner  following  notification  to 
the  ORO  by  the  nuclear  power  plant  of 
an  incident  that  requires  activation  of 
the  alert  and  notification  system  but 
does  not  immediately  require  urgent 
action  by  the  public.  Whether 
decisionmakers  initiate  the  alert  and 
notification  system  in  a  "timely 
maimer"  will  be  judged  in  relation  to 
the  scenario.  We  will  also  evaluate  the 
quality  of  the  public  notification.  A 
commenter  felt  that  the  lerm  "timely 
manner"  is  too  subjective.  We  disagree. 
The  decision  on  whether  and  when  to 
initiate  the  alert  and  notification 
sequence  in  situations  where  no  urgent 
action  is  required  by  the  public  is  a 
matter  of  judgment.  The  ORO  is 
expected  to  exercise  this  judgment  in 
accordance  with  its  plans  and 
procedures. 

Proposed  criterion  5.a.2  required  that 
activities  associated  with  the  alert  and 
notification  system  in  a  "fast  breaker" 
situation  must  be  completed  within 
fifteen  minutes  of  the  time  that  ORO 
officials  have  received  verified 
notification  from  the  nuclear  power 
plant  of  a  situation  that  immediately 
requires  urgent  public  action.  The 
proposed  criterion  was  based  on  NRC 
regulations  that  appear  in  10  CFR  Part 
50,  Appendix  E.IV.D.  Many  commenters 


addressed  the  "fast  breaker"  provision 
in  the  June  11  Federal  Register  notice. 
Pursuant  to  Section  III.E  of  the 
Memorandum  of  Understanding 
between  FEMA  and  the  NRC,  the  NRC 
has  requested  that  FEMA  defer 
publishing  Criterion  5.a.2  in  final  at  this 
time.  Since  Criterion  5.a.2  derives  from 
NRC  regulations,  it  is  especially 
appropriate  that  FEMA  honor  this 
request. 

Proposed  criteria  S.a.l  and  5.a.2 
indicated  that  the  content  of  the  initial 
informational  message  should  be 
consistent  with  current  FEMA  guidance. 
FEMA  published  a  companion  notice  in 
the  September  12,  2001  edition  of  the 
Federal  Register,  66  FR  47525-47548, 
addressing  the  minimum  required 
content  for  initial  informational 
messages. 

Criterion  5. a. 3  addresses  backup 
alerting  and  notification  of  the  general 
public  in  the  event  of  a  failure  in  the 
primary  alert  and  notification  system.  It 
also  addresses  alerting  of  people  who 
are  located  in  "exception  areas"  and  are 
not  notified  by  the  Emergency  Alert 
System,  tone  alert  radios  or  other 
technology.  Criterion  5.a.3  requires  that 
the  completion  of  the  alert  and 
notification  sequence  for  exception 
areas  and  backup  alerting  and 
notification  be  completed  within  45 
minutes  of  the  decision  by  offsite 
emergency  officials  to  notify  the  public 
of  an  emergency  situation.  REP-14 
required  completion  of  the  notification 
within  "approximately"  45  minutes  for 
backup  alerting  and  within  45  minutes 
for  exception  areas.  The  new  criterion, 
which  sets  a  45-minute  standard  for 
both,  more  closely  conforms  to  the 
requirements  set  forth  in  Appendix  3  to 
NUREG-0654  and  in  FEMA  REP-10. 
One  commenter  suggested  that  the  REP- 
14  criterion  be  retained.  Another 
suggested  that  FEMA  establish  a  "goal 
of  45  minutes"  for  completion  of  the 
sequence.  We  will  not  require  that  this 
capability  be  demonstrated  during 
periods  in  which  weather  or  road 
conditions  create  a  safety  hazard  for 
mobile  teams  attempting  to  meet  the  45- 
minute  deadline. 

Criterion  S.b.l  tests  whether  OROs 
provide  accurate  emergency  information 
and  instructions  to  the  public  and  the 
news  media  in  a  timely  fashion.  While 
FEMA  has  determined  that  technical 
information  such  as  Emergency 
Classification  Levels  need  not  be 
included  in  the  initial  alert  and 
notification  system  message,  this 
information  should  be  made  available  to 
the  news  media  with  a  plain  language 
explanation  for  use  in  subsequent 
emergency  information  and 
instructions. 
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The  preamble  to  the  lune  1 1  Federal 
Register  notice  stated  that  the  ORO 
should  be  prepared  to  explain  the 
Emergency  Classification  Level  and 
related  technical  information  in  plain 
language  during  an  exercise.  We  agree 
with  a  commenter  who  observed  that  it 
is  the  obligation  of  the  nuclear  power 
plant  licensee  to  explain  the  plant 
conditions  that  caused  the  Emergency 
Classification  Level  to  be  triggered. 
However,  the  ORO  is  required  to 
explain  the  significance  of  the 
Emergency  Classification  Level  and  why 
protective  action  decisions  have  been 
made  based  upon  the  Emergency 
Classification  Level.  We  also  accepted 
comments  that  the  so-called  "rumor 
control"  telephone  line  hereafter  be 
referred  to  as  the  "public  inquiry- 
hotline"  and  that  the  term  "press 
release"  be  replaced  with  "media 
release." 

Evaluation  Area  6:  Support  Operations/ 
Facilities 

Evaluation  Area  6  assesses  the 
capability  of  OROs  to  account  for. 
monitor  and  decontaminate  evacuees. 


emergency  workers,  and  emergency 
worker  equipment,  to  provide 
temporary'  care  of  evacuees  and  to 
assure  that  capabilities  exist  for 
transporting  and  treating  injured 
individuals  who  have  been  exposed  to 
radiation.  These  competencies  are  tested 
in  the  four  sub-elements  associated  with 
Evaluation  Area  6.  We  agree  with  a 
commenter  who  indicated  that  Criterion 
e.a.l  does  not  require  that  an  ORO 
demonstrate  the  ability  to  monitor  the 
entire  population  of  an  Emergency 
Planning  Zone  within  12  hours  of  the 
incident.  The  new  evaluation  areas  do 
not  affect  longstanding  guidance  that 
requires  OROs  to  plan  for  and  to 
demonstrate  the  ability  to  monitor  20% 
of  the  Emergency  Planning  Zone 
population  within  the  twelve-hour 
timeframe. 

Several  comments  addressed  the 
monitoring  of  vehicles  that  may  need  to 
be  decontaminated.  One  commenter 
asked  whether  FEMA  requires  that 
vehicles  used  by  members  of  the  general 
public  be  monitored.  NUREG-0654  does 
not  require  that  vehicles  operated  by 
members  of  the  general  public  be 


monitored  or  decontaminated  FEMA 
has  nevertheless  required  that 
procedures  be  in  place  to  monitor  and 
decontaminate  vehicles  if  inspectors 
found  that  an  occupant  is  contaminated. 
During  an  exercise  these  procedures  at 
a  minimum  must  be  described  to  the 
evaluator^ 

Other  cummenters  thought  that 
Criterion  B.b.l .  which  pertains  to 
emergency  worker  vehicles,  is  too 
prescriptive  about  how  vehicles  eire  to 
be  monitored  The  criterion  offers 
examples  of  places  where  radiation  can 
accumulate.  It  is  not  intended  to  require 
that  all  of  these  areas  be  inspected. 
Another  commenter  suggested  that  we 
not  mention  air  filters  in  Criterion  6.b.l 
since  they  are  inaccessible  in  modern 
cars.  We  have  deleted  this  reference. 

In  response  to  a  comment  concerning 
Criterion  6.d.l.  we  note  that  a  person 
who  has  suffered  a  critical  injur>-  may 
be  transported  to  a  hospital  that  does 
not  have  the  capability  to  monitor  for 
radiation  exposure.  Under  such 
circumstances,  it  is  acceptable  for  the 
ORO  to  provide  the  monitoring 
capability  at  the  hospital. 


Table  1  —Comparison  of  Proposed  Evaluation  Areas  With  NUREG-0654/FEMA  REP-1.  REV.  i  Planning 

Criteria  and  REP  14/15  Objectives  and  Criteria 


Evaluation  area/sub-element/crlterion 


NUREG  0654  criteria 


REP-14  15  obiective  &  cntenon 


1 — Emergency  Operations  Managennent  

1  .a— Mobilization 

l.a.1;  OROs  use  effective  procedures  to  alert,  notify,  and  mobilize 
emergency  personnel  and  activate  facilities  in  a  timely  manner. 

1  .b — Facilities 

l.b.1;  Facilities  are  sufficient  to  support  the  emergency  response 

1  c— Direction  and  Control 

1.C.1:  Key  personnel  with  leadership  roles  for  the  ORO  provide  di- 
rection and  control  to  that  part  of  the  overall  response  effort  for 
w^hich  they  are  responsible. 

1  .d — Communications  Equipment 

1.d.1:  At  least  two  communication  systems  are  available,  at  least 
one  operates  properly,  and  communication  links  are  established 
and  maintained  with  appropriate  locations  Communications  ca- 
pabilities are  managed  rn  support  of  emergency  operations. 

1  e— Equipment  and  Supplies  to  Support  Operations 

1.e.1:   Equipment,   maps,  displays,  dosimetry,   potassium  iodide 
(Kl),  and  other  supplies  are  sufficient  to  support  emergency  op- 
erations. 
2 — Protective  Action  Decision  Making  

2. a.— Emergency  Worker  Exposure  Control 

2.a.1:  OROs  use  a  decision-making  process,  considenng  relevant 
factors  and  appropriate  coordination,  to  ensure  that  an  expo- 
sure control  system,  including  the  use  of  Kl,  is  in  place  for 
emergency  workers  including  provisions  to  authorize  radiation 
exposure  in  excess  of  administrative  limits  or  protective  action 
guides. 

2.b_Radiological  Assessment  and  Protective  Action  Rec- 
ommendations and  Decisions  for  the  Plume  Phase  of  the  Emer- 
gency 

2.b.1:  Appropriate  protective  action  recommendations 
on  available  information  on  plant  conditions,  field  monitonng 
data,  and  licensee  and  ORO  dose  projections,  as  well  as 
knowledge  of  onsite  and  offsite  environmental  conditions. 


A.1.d;  A.2.a,b 


F.1.2 


H7,  10:  J  10  a.  b.  e.  J. 11.  K,3.a 


J  10  e.f;  K.4 


1,  2.  3,  4   5,  8   14   17,  30 
1.1,  1.2;  30 

2.1 
3.1 

4.1 

2.1.  5.1.  8.2,  14.2 

5.7.  9,  14.  15.  16.  26.  28 
5.1,  5.3,  14.1 


are  based    18.10;  Supp  3 


7.1 
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Table  1  .—Comparison  of  Proposed  Evaluation  Areas  With  NUREG-0654/FEMA  REP-1,  REV.  1  Planning 

Criteria  and  REP  14/15  Objectives  and  Criteria— Continued 


Evaluation  area/sub-element/cntenon 


NUREG  0654  criteria 


2.b.2:  A  decision-making  process  involving  consideration  of  ap- 
propriate factors  and  necessary  coordination  is  used  to  make 
protective  action  decisions  (PADs)  for  the  general  public  (in- 
cluding ttie  recommendation  for  ttie  use  of  Kl,  it  ORO  policy). 

2.C — Protective  Action  Deciaons  Consideration  for  the  Protection 
of  Special  Populations 

2.C.1:  Protective  action  decisions  are  made,  as  appropnate,  for 
special  population  groups. 

2.d — Radiological  Assessment  and  Decision-Making  for  ttie  Inges- 
tion Exposure  Pattiway 

2.d.1:  Radiological  consequerrces  fof  the  ingestion  pathway  are 
assessed  and  appropriate  protective  action  decisions  are  made 
based  on  ttie  ORO  planning  cntena 

2.e — Radioiogical  Assessment  and  Decision-Making  Concerning 
Rekx^ation,  Re-entry,  and  Retum 


K.3.a,  3.b 


J.IO.e 


2.e.1.  Timely  retocatkxi,  re-entry,  and  retum  decisions  are  made 
and  coordinated  as  appropriate,  t>ased  on  assessments  of  radi- 
otogkal  conditions  and  criteria  in  the  ORO's  plan  and/or  proce- 
dures. 
3 — Protective  Action  Implementation  

3.a — Impiementation  of  Emergency  Worker  Exposure  Control 

3.a.1:  The  OROs  issue  appropriate  dosimetry  and  procedures, 
and  manage  radio)ogk»l  exposure  to  emergency  wori«ers  in  ac- 
cordance with  the  plan  and  procedures  Emergency  workers 
periodkally  and  at  the  end  of  each  mission  read  their 
dosimeters  and  record  the  readings  on  the  appropriate  expo- 
sure record  or  chart 

3.b— Impiementation  of  Kl  Decision 

3.b.1:  Kl  and  appropriate  instructions  are  made  available  should  a 
decision  to  recommend  use  of  Kl  be  made  Appropnate  record 
keeping  of  the  administration  of  Kl  for  emergency  workers  and 
institutionalized  individuals  is  maintained 

3.C — Implementation  of  Protective  Actions  for  Special  Populations 

3.C.1:  Protective  action  decisions  are  implemented  for  special 
populatkjns  other  than  schools  within  areas  subject  to  protec- 
tive actions. 

3.C.2:  OROs/School  officials  decide  upon  and  implement  protec- 
tive actions  for  schools. 

3.d — Implementation  of  Traffic  and  Access  Control 

3.d.1:  Appropriate  traffic  and  access  control  is  established  Accu- 
rate instructions  are  provided  to  traffic  and  access  control  per- 
sonnel. ; 

3.d.2:  Impediments  to  evacuation  are  identified  and  resolved  !  J.tO.k 

3.e — Implementation  of  Ingestion  Pathway  Decisions 

3.e,1:  The  ORO  demonstrates  ttie  availability  and  appropnate  use 
of  adequate  information  regarding  water,  food  supplies,  milk 
and  agricultural  production  within  the  ingestion  exposure  path- 
way emergency  planning  zone  for  implementation  of  protective 
actk^ns. 

3.e.2;  Appropriate  measures,  strategies  and  pre-pnnted  instruc- 
tional material  are  developed  for  implementing  protective  action 
decisions  for  contaminated  water,  food  products,  milk,  and  agri- 
cultural production. 

3.f — Implementation  of  Relocation,  Re-entry,  and  Retum  Deci- 
sions 

3.f,1:  Decisions  regarding  controlled  re-entry  of  emergency  work- 
ers and  relocation  and  retum  of  the  public  are  coordinated  with 
appropriate  organizations  and  implemented 
4 — Field  Measurement  and  Analysis  

4. a — Plume  Phase  Field  Measurement  and  Analyses 

4,a.1:  The  field  teams  are  equipped  to  perlorm  field  measure- 
ments of  direct  radiation  exposure  (cloud  and  ground  shine) 
and  to  sample  airtxjme  radioiodine  and  particulates 

4,a.2:  Field  teams  are  managed  to  obtain  sufficient  information  to 
help  characterize  the  release  and  to  control  radiation  exposure. 


J.9;  J.IO.f.m 


J9;  J.10.  d,  e 


J.9.  11 


1.10;  J.9;  M.I 


J.10.c,d,g 


J  10.c,d,g 


JlO.g.i 


J9,11 


J.9,11 


H.10  1.7,8,9 


1.8,11;  J.IO.a;  H.12 


REP-1 4/1 5  objective  &  criterion 


9.1;  14.1 


9.1;  15.1;  16.1 


26.1,26.2 


28.1,28.2,28.3,28.4,28.5 

5,  11,  14,  15,  16,  17,27,29 
5.1,  5.2 


14.1.  14.3 

15.1.  15.2 

16.1,  16.2,  16.3 

17.1,  17.2,  173 

17.4 
27.1 

11.4:27.2;  27.3 


29.1,  29.2,29.3,29.4 

6,  8,  24,  25 
6.1;  8.1,  8.2 

6.3,  6.4 
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Table  1.— Comparison  of  Proposed  Evaluation  Areas  With  NUREG-0654/FEMA  REP-1 

Criteria  and  REP  14/15  Objectives  and  Criteria— Continued 


REV.  1  Planning 


Evaluation  area/sub-element/crlterion 


NUREG  0654  cnleria 


REP-1 4/1 5  obiective  &  cnlerion 


4  a. 3:  Ambient  radiation  measurements  are  made  and  recorded  at 
appropriate  locations,  and  radioiodine  and  particulate  samples 
are  collected  Teams  will  move  to  an  appropriate  low  back- 
ground location  to  determine  whether  any  significant  (as  speci- 
fied in  the  plan  and/or  procedures)  amount  of  radioactivity  has 
been  collected  on  the  sampling  media 

4.b  Post  Plume  Phase  Field  Measurements  and  Sampling 

4,b.1:  The  field  teams  demonstrate  the  capability  to  make  appro- 
phate  measurements  and  to  collect  appropnate  samples  (for 
example,  food  crops,  milk,  water,  vegetation,  and  soil)  to  sup- 
port adequate  assessments  and  protective  action  decision-mak- 
ing 

4.C— Laboratory  Operations 

4.C.1:  The  laboratory  is  capable  of  performing  required  radio- 
logical analyses  to  support  protective  action  decisions. 
5 — Emergency  Notification  and  Public  Information  

5  a— Activation  of  the  Prompt  Alert  and  Notification  System 
5a,1:  Activities  associated  with  primary  alerting  and  notification  of 

the  public  are  completed  in  a  timely  manner  following  the  initial 
decision  by  authorized  offsite  emergency  officials  to  notify  the 
public  of  an  emergency  situation  The  initial  instructional  mes- 
sage to  the  public  must  include  as  a  minimum  the  elements  re- 
quired by  current  FEMA  REP  guidance, 
5,a.2:  [Reserved] 

5  a, 3:  Activities  associated  with  FEMA  approved  exception  areas 
(where  applicable)  are  completed  within  45  minutes  following 
the  initial  decision  by  authonzed  offsite  emergency  officials  to 
notify  the  public  of  an  emergency  situation  Backup  alert  and 
notification  of  the  public  is  completed  within  45  minutes  fol- 
lowing the  detection  by  the  ORO  of  a  failure  of  the  pnmary  alert 
and  notification  system 

5. t>— Emergency  Information  and  Instructions  for  the  Public  and 
the  Media 

5.b.1;  OROs  provide  accurate  emergency  information  and  instruc- 
tions to  the  public  and  the  news  media  in  a  timely  manner, 
6 — Support  Operation/Facilities  

6.a— Monitoring  and  Decontamination  of  Evacuees  and  Emer- 
gency Workers  and  Registration  of  Evacuees 

6.a.1;  The  reception  center/emergency  worker  facility  has  appro- 
priate space,  adequate  resources,  and  trained  personnel  to  pro- 
vide monitoring,  decontamination,  and  registration  of  evacuees 
and/or  emergency  workers, 

6,b — Monitoring  and  Decontamination  of  Emergency  Wort<er 
Equipment 

6.b.1:  The  facility/ORO  has  adequate  procedures  and  resources 
for  the  accomplishment  of  monitoring  and  decontamination  of 
emergency  wori^er  equipment,  including  vehicles 

6.C— Temporary  Care  of  Evacuees 

6  c,1:  Managers  of  congregate  care  facilities  demonstrate  that  the 
centers  have  resources  to  provide  services  and  accommoda- 
tions consistent  with  American  Red  Cross  planning  guidelines, 
(Found  in  MASS  CARE— Preparedness  Operations.  ARC  3031) 
Managers  demonstrate  the  procedures  to  assure  that  evacuees 
have  been  monitored  for  contamination  and  have  been  decon- 
taminated as  appropriate  before  entering  congregate  care  facili- 
ties. 

6.d— Transportation  and  Treatment  of  Contaminated  Injured  Indi- 
viduals 

6.d,1:  The  facility/ORO  has  the  appropnate  space,  adequate  re- 
sources, and  trained  personnel  to  provide  transport,  monitoring 
decontamination,  and  medical  services  to  contaminated  injured 
individuals. 


19 


1,8  J  11 


C.3;  J.11 


10  CFR  Part  50  Appendix  E  IV  D: 

E. 5,6,7. 


64   65   83   84   85  86 


24.1 


Appendix  3  B  2  c   E  6 


E.5,7:  G  3.a;  G  4.c 


J  lOh;  J  12:  K  5.a 


K5b 


J.IO.h;  J. 12 


F,2:  H  10,  K5a.b.  L  1    L4 


25  1    25  2 


10.  11,  12.  13 


101 


102,  103 


11  1,   112,   11  3    12  1     122,   13,1, 

132 
18,  19   20.  21 


22 


18,1,  18.2 
22.2 


22,1    22  3 


19.1,  192 


183    184    185    22  1, 


20  1       20.2,     20  3      20  4      20  5 
21  1,21  2,  21  3.  21,4 
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Revised  Exercise  Evaluation  Areas 

The  six  exercise  evaluation  areas  and 
associated  criteria,  as  corrected,  are  as 
follows: 

Evaluation  Area  1 — Emergency 
Operations  Management 

Sub-Element  l.a — Mobilization 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  alert, 
notify,  and  mobilize  emergency 
personnel  and  to  activate  and  staff 
emergency  facilities. 

Criterion  l.a.l :OROs  use  effective 
procedures  to  alert,  notif\',  and  mobilize 
emergency  personnel  and  activate 
facilities  in  a  timely  manner.  (NUREG- 
0654.  A.4;  D.3,  4;  E.l,  2;  H.4). 

Extent  of  Play 

Responsible  OROs  should 
demonstrate  the  capability  to  receive 
notification  of  an  emergency  situation 
from  the  licensee,  verify  the 
notification,  and  contact,  alert,  and 
mobilize  key  emergency  personnel  in  a 
timely  manner.  Responsible  OROs 
should  demonstrate  the  activation  of 
facilities  for  immediate  use  by 
mobilized  personnel  when  they  arrive  to 
begin  emergency  operations.  Activation 
of  facilities  should  be  completed  in 
accordance  with  the  plan  and/or 
procedures.  Pre-positioning  of 
emergency  personnel  is  appropriate,  in 
accordance  with  the  extent  of  play 
agreement,  at  those  facilities  located 
beyond  a  normal  commuting  distance 
from  the  individual's  duty  location  or 
residence.  Further,  pre-positioning  of 
staff  for  out-of-sequence  demonstrations 
is  appropriate  in  accordance  with  the 
extent  of  play  agreement. 

All  activities  must  be  based  on  the 
ORG'S  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  l.b — Facilities 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  facilities  to  support  the  emergency 
response. 

Criterion  l.b.l:  Facilities  are  sufficient 
to  support  the  emergency  response. 
(NUREG-0654,  H.3). 

Extent  of  Play 

Facilities  will  only  be  specifically 
evaluated  for  this  criterion  if  they  are 


new  or  have  substantial  changes  in 
structure  or  mission.  Responsible  OROs 
should  demonstrate  the  availability  of 
facilities  that  support  the 
accomplishment  of  emergency 
operations.  Some  of  the  areas  to  be 
considered  are:  adequate  space, 
furnishings,  lighting,  restrooms, 
ventilation,  backup  power  and/or 
alternate  facility  (if  required  to  support 
operations). 

Facilities  must  be  set  up  based  on  the 
OROs  plans  and  procedures  and 
demonstrated  as  they  would  be  used  in 
an  actual  emergency,  unless  noted 
above  or  otherwise  indicated  in  the 
extent  of  play  agreement. 

Sub-Element  l.c — Direction  and  Control 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  capability  to  control  their 
overall  response  to  an  emergency. 

Criterion  l.c.l:  Key  personnel  with 
leadership  roles  for  the  ORO  provide 
direction  and  control  to  that  part  of  the 
overall  response  effort  for  which  they 
are  responsible.  (NUREG-0654,  A.l.d; 
A.2.a,  b). 

Extent  of  Play 

Leadership  personnel  should 
demonstrate  the  ability  to  carry  out 
essential  functions  of  the  response 
effort,  for  example:  keeping  the  staff 
informed  through  periodic  briefings 
and/or  other  means,  coordinating  with 
other  appropriate  OROs,  and  ensuring 
completion  of  requirements  and 
requests. 

All  activities  associated  with 
direction  and  control  must  be  performed 
based  on  the  ORO's  plans  and 
procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  noted  above  or  indicated  in 
the  extent  of  play  agreement. 

Sub-Element  l.d — Communications 
Equipment 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  establish  reliable  primary  and 
backup  communication  systems  to 
ensure  communications  with  key 
emergency  personnel  at  locations  such 
as  the  following:  appropriate  contiguous 
governments  within  the  emergency 
planning  zone  (EPZ),  Federal  emergency 
response  organizations,  the  licensee  and 
its  facilities,  emergency  operations 
centers  (EOC),  and  field  teams. 

Criterion  l.d.l:  At  least  two 
communication  systems  are  available,  at 


least  one  operates  properly,  and 
communication  links  are  established 
and  maintained  with  appropriate 
locations.  Communications  capabilities 
are  managed  in  support  of  emergency 
operations.  (NUREG-0654,  F.l,  2). 

Extent  of  Play 

OROs  will  demonstrate  that  a  primary 
and  at  least  one  backup  system  are  fully 
functional  at  the  beginning  of  an 
exercise.  If  a  communications  system  or 
systems  are  not  functional,  but  exercise 
performance  is  not  affected,  no  exercise 
issue  will  be  assessed.  Communications 
equipment  and  procedures  for  facilities 
and  field  units  should  be  used  as 
needed  for  the  transmission  and  receipt 
of  exercise  messages.  All  facilities  and 
field  teams  should  have  the  capability  to 
access  at  least  one  communication 
system  that  is  independent  of  the 
commercial  telephone  system. 
Responsible  OROs  should  demonstrate 
the  capability  to  manage  the 
communication  systems  and  ensure  that 
all  message  traffic  is  handled  without 
delays  that  might  disrupt  the  conduct  of 
emergency  operations.  OROs  should 
ensure  that  a  coordinated 
communication  link  for  fixed  and 
mobile  medical  support  facilities  exists. 
The  specific  communications 
capabilities  of  OROs  should  be 
commensurate  with  that  specified  in  the 
response  plan  and/or  procedures. 
Exercise  scenarios  could  require  the 
failiu-e  of  a  communications  system  and 
the  use  of  an  alternate  system,  as 
negotiated  in  the  extent  of  play 
agreement. 

All  activities  associated  with  the 
management  of  communications 
capabilities  must  be  demonstrated  based 
on  the  ORO's  plans  and  procediues  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  otherwise  noted 
above  or  in  the  extent  of  play  agreement. 

Sub-Element  l.e — Equipment  and 
Supplies  To  Support  Operations 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  emergency  equipment  and 
supplies  adequate  to  support  the 
emergency  response. 

Criterion  I.e.i: Equipment,  maps, 
displays',  dosimetry,  potassium  iodide 
(KI),  and  other  supplies  are  sufficient  to 
support  emergency  operations. 
(NUREG-0654,  H.7,10:  J.lO.a,  b,  e,  J.ll; 
K.3.a). 

Extent  of  Play 

Equipment  within  the  facility 
(facilities)  should  be  sufficient  and 
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consistent  with  the  role  assigned  to  that 
facility  in  the  ORO's  plans  and/or 
procedures  in  support  of  emergency 
operations.  Use  of  maps  and  displays  is 
encouraged. 

All  instruments  should  be  inspected, 
inventoried,  and  operationally  checked 
before  each  use.  Instruments  should  be 
calibrated  in  accordance  with  the 
manufacturer's  recommendations. 
Unmodified  CDV-700  series 
instruments  and  other  instruments 
without  a  manufacturer's 
recommendation  should  be  calibrated 
annually.  Modified  CDV-700 
instruments  should  be  calibrated  in 
accordance  with  the  recommendation  of 
the  modification  manufacturer.  A  label 
indicating  such  calibration  should  be  on 
each  instrument,  or  calibrated  frequency 
can  be  verified  by  other  means. 
Additionally,  instruments  being  used  to 
measure  activity  should  have  a  range  of 
readings  sticker  affixed  to  the  side  of  the 
instrument.  The  above  considerations 
should  be  included  in  4.a.l  for  field 
team  equipment;  4.C.1  for  radiological 
laboratory  equipment  (does  not  apply  to 
analytical  equipment);  reception  center 
and  emergency  worker  facilities' 
equipment  under  6.a.l;  and  ambulance 
and  medical  facilities'  equipment  under 
e.d.l. 

Sufficient  quantities  of  appropriate 
direct-reading  and  permanent  record 
dosimetry'  and  dosimeter  chargers 
should  be  available  for  issuance  to  all 
categories  of  emergency  workers  that 
could  be  deployed  from  that  facility. 
Appropriate  direct-reading  dosimetry 
should  allow  individual(s)  to  read  the 
administrative  reporting  limits  and 
maximum  exposure  limits  contained  in 
the  ORO's  plans  and  procedures. 

Dosimetry  should  be  inspected  for 
electrical  leakage  at  least  annually  and 
replaced,  if  necessary.  CDV-138s,  due  to 
their  documented  history  of  electrical 
leakage  problems,  should  be  inspected 
for  electrical  leakage  at  least  quarterly 
and  replaced  if  necessary.  This  leakage 
testing  will  be  verified  during  the 
exercise,  through  documentation 
submitted  in  the  Annual  Letter  of 
Certification,  and/or  through  a  staff 
assistance  visit. 

Responsible  OROs  should 
demonstrate  the  capability  to  maintain 
inventories  of  KI  sufficient  for  use  by 
emergency  workers,  as  indicated  on 
rosters:  institutionalized  individuals,  as 
indicated  in  capacity  lists  for  facilities; 
and,  where  stipulated  by  the  plan  and/ 
or  procedures,  members  of  the  general 
public  (including  transients]  within  the 
plume  pathway  EPZ. 

Quantities  of  dosimetry  and  KI 
available  and  storage  locations(s)  will  be 
confirmed  by  physical  inspection  at 


storage  location(s)  or  through 
documentation  of  current  inventory' 
submitted  during  the  exercise,  provided 
in  the  Annual  Letter  of  Certification 
submission,  and/or  verified  during  a 
Staff  Assistance  Visit.  Available 
supplies  of  KI  should  be  within  the 
expiration  date  indicated  on  KI  bottles 
or  blister  packs.  As  an  alternative,  the 
ORO  may  produce  a  letter  from  a 
certified  private  or  State  laboratory 
indicating  that  the  KI  supply  remains 
potent,  in  accordance  with  U.S. 
Pharmacopoeia  standards. 

At  locations  where  traffic  and  access 
control  personnel  are  deployed, 
appropriate  equipment  (for  example, 
vehicles,  barriers,  traffic  cones  and 
signs,  etc.)  should  be  available  or  their 
availability  described. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Evaluation  Area  2 — Protective  Action 
Decision-Making 

Sub-Element  2 .a— Emergency  Worker 
Exposure  Control 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Off  site  Response  Organizations  (ORO) 
have  the  capability  to  assess  and  control 
the  radiation  exposure  received  by 
emergency  workers  and  have  a  decision 
chain  in  place,  as  specified  in  the  ORO's 
plans  and  procedures,  to  authorize 
emergency  worker  exposure  limits  to  be 
exceeded  for  specific  missions. 

Radiation  exposure  limits  for 
emergency  workers  are  the 
recommended  accumulated  dose  limits 
or  exposure  rates  that  emergency 
workers  may  be  permitted  to  incur 
during  an  emergency.  These  limits 
include  any  pre-established 
administrative  reporting  limits  (that  take 
into  consideration  Total  Effective  Dose 
Equivalent  or  organ-specific  limits) 
identified  in  the  ORO's  plans  and 
procedures. 

Criterion  2.a.l:  OROs  use  a  decision- 
making process,  considering  relevant 
factors  and  appropriate  coordination,  to 
ensure  that  an  exposure  control  system, 
including  the  use  of  KI,  is  in  place  for 
emergency  workers  including 
provisions  to  authorize  radiation 
exposure  in  excess  of  administrative 
limits  or  protective  action  guides. 
(NUREG-0654.  K.4,  J. 10.  e,  f). 

Extent  of  Play 

OROs  authorized  to  send  emergency 
workers  into  the  plume  exposure 


pathwav  EPZ  should  demonstrate  a 
capability  to  meet  the  criterion  based  on 
their  emergency  plans  and  procedures. 

Responsible  OROs  should 
demonstrate  the  capability  to  make 
decisions  concerning  the  authorization 
of  exposure  levels  in  excess  of  pre- 
authorized  levels  and  to  the  number  of 
emergency  workers  receiving  radiation 
dose  above  pre-authorized  levels. 

As  appropriate.  OROs  should 
demonstrate  the  capability  to  make 
decisions  on  the  distribution  and 
administration  of  KI  as  a  protective 
measure,  based  on  the  ORO's  plan  and/ 
or  procedures  or  projected  thyroid  dose 
compared  with  the  established 
Protective  Action  Guides  (PAGs)  for  KI 
administration. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  2.b— Radiological 
Assessment  and  Protective  Action 
Recommendations  and  Decisions  for  the 
Plume  Phase  of  the  Emergency 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  capability  to  use  all  available 
data  to  independently  project  integrated 
dose  and  compare  the  estimated  dose 
savings  with  the  protective  action 
guides.  OROs  have  the  capability  to 
choose,  among  a  range  of  protective 
actions,  those  most  appropriate  in  a 
given  emergency  situation.  OROs  base 
these  choices  on  PAGs  from  the  ORO  s 
plans  and  procedures  or  EPA  400-R- 
92-001  and  other  criteria,  such  as.  plant 
conditions,  licensee  protective  action 
recommendations,  coordination  of 
protective  action  decisions  with  other 
political  jurisdictions  (for  example, 
other  affected  OROs).  availability  of 
appropriate  in-place  shelter,  weather 
conditions,  and  situations  that  create 
higher  than  normal  risk  from 
evacuation. 

Criterion  2.b.l  Appropriate  protective 
action  recommendations  are  based  on 
available  information  on  plant 
conditions,  field  monitoring  data,  and 
licensee  and  ORO  dose  projections,  as 
well  as  knowledge  of  onsite  and  offsite 
environmental  conditions.  (NUREG- 
0654.  1.8.  10  and  Supplement  3). 

Extent  of  Play 

During  the  initial  stage  of  the 
emergency  response,  following 
notification  of  plant  conditions  that  may 
warrant  offsite  protective  actions,  the 


20592 


Federal  Register/ Vol.  67,  No.  80 /Thursday,  April  25,  2002 /Notices 


ORO  should  demonstrate  the  capability 
to  use  appropriate  means,  described  in 
the  plan  and/or  procedures,  to  develop 
protective  action  recommendations 
(PAR)  for  decision-makers  based  on 
available  information  and 
recommendations  from  the  licensee  and 
field  monitoring  data,  if  available. 

When  the  licensee  provides  release 
and  meteorological  data,  the  ORO  also 
considers  these  data.  The  ORO  should 
demonstrate  a  reliable  capability  to 
independently  validate  dose 
projections.  The  types  of  calculations  to 
be  demonstrated  depend  on  the  data 
available  and  the  need  for  assessments 
to  support  the  PARs  appropriate  to  the 
scenario.  In  all  cases,  calculation  of 
projected  dose  should  be  demonstrated. 
Projected  doses  should  be  related  to 
quantities  and  units  of  the  PAG  to 
which  they  will  be  compared.  PARs 
should  be  promptly  transmitted  to 
decision-makers  in  a  prearranged 
format. 

Differences  greater  than  a  factor  of  10 
between  projected  doses  by  the  licensee 
and  the  ORO  should  be  discussed  with 
the  licensee  with  respect  to  the  input 
data  and  assumptions  used,  the  use  of 
different  models,  or  other  possible 
reasons.  Resolution  of  these  differences 
should  be  incorporated  into  the  PAR  if 
timely  and  appropriate.  The  ORO 
should  demonstrate  the  capability  to  use 
any  additional  data  to  refine  projected 
doses  and  exposure  rates  and  revise  the 
associated  PARs. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  2.b.2:  A  decision-making 
process  involving  consideration  of 
appropriate  factors  and  necessar>' 
coordination  is  used  to  make  protective 
action  decisions  (PAD)  for  the  general 
public  (including  the  recommendation 
for  the  use  of  KI,  if  ORO  policy). 
(NUREG-0654,  J.9,  lO.f,  m). 

Extent  of  Play 

Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  make  both 
initial  and  subsequent  PADs.  They 
should  demonstrate  the  capability  to 
make  initial  PADs  in  a  timely  manner 
appropriate  to  the  situation,  based  on 
notification  from  the  licensee, 
assessment  of  plant  status  and  releases, 
and  PARs  from  the  utility  and  ORO 
staff. 

The  dose  assessment  personnel  may 
provide  additional  PARs  based  on  the 
subsequent  dose  projections,  field 
monitoring  data,  or  information  on  plant 
conditions.  The  decision-makers  should 


demonstrate  the  capability  to  change 
protective  actions  as  appropriate  based 
on  these  projections. 

If  the  ORO  has  determined  that  KI 
will  be  used  as  a  protective  measure  for 
the  general  public  under  offsite  plans, 
then  the  ORO  should  demonstrate  the 
capability  to  make  decisions  on  the 
distribution  and  administration  of  KI  as 
a  protective  measure  for  the  general 
public  to  supplement  sheltering  and 
evacuation.  This  decision  should  be 
based  on  the  ORO's  plan  and/or 
procedures  or  projected  thyroid  dose 
compared  with  the  established  PAG  for 
KI  administration.  The  KI  decision- 
making process  should  involve  close 
coordination  with  appropriate 
assessment  and  decision-making  staff. 

If  more  than  one  ORO  is  involved  in 
decision-making.  OROs  should 
communicate  and  coordinate  PADs  with 
affected  OROs.  OROs  should 
demonstrate  the  capability  to 
communicate  the  contents  of  decisions 
to  the  affected  jurisdictions. 

All  decision-making  activities  by  ORO 
personnel  must  be  performed  based  on 
the  ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-element  2.c — Protective  Action 
Decisions  Consideration  for  the 
Protection  of  Special  Populations 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  determine 
protective  action  recommendations, 
including  evacuation,  sheltering  and  use 
of  potassium  iodide  (KI),  if  applicable, 
for  special  population  groups  (for 
example,  hospitals,  nursing  homes, 
correctional  facilities,  schools,  licensed 
day  care  centers,  mobility  impaired 
individuals,  and  transportation 
dependent  individuals).  Focus  is  on 
those  special  population  groups  that  are 
(or  potentially  will  be)  affected  by  a 
radiological  release  from  a  nuclear 
power  plant. 

Criterion  2.c.l:  Protective  action 
decisions  are  made,  as  appropriate,  for 
special  population  groups.  (NUREG- 
0654.  J.9,  J.lO.d,  e). 

Extent  of  Play 

Usually,  it  is  appropriate  to 
implement  evacuation  in  areas  where 
doses  are  projected  to  exceed  the  lower 
end  of  the  range  of  PAGs.  except  for 
situations  where  there  is  a  high-risk 
environment  or  where  high-risk  groups 
(for  example,  the  immobile  or  infirm) 


are  involved.  In  these  cases,  examples  of 
factors  that  should  be  considered  are: 
weather  conditions,  shelter  availability, 
availability  of  transportation  assets,  risk 
of  evacuation  versus  risk  from  the 
avoided  dose,  and  precautionary  school 
evacuations.  In  situations  where  an 
institutionalized  population  cannot  be 
evacuated,  the  administration  of  KI 
should  be  considered  by  the  OROs. 

Applicable  OROs  should  demonstrate 
the  capability  to  alert  and  notify  all 
public  school  systems/districts  of 
emergency  conditions  that  are  expected 
to  or  may  necessitate  protective  actions 
for  students.  Contacts  with  public 
school  systems/districts  must  be  actual. 

In  accordance  with  plans  and/or 
procedures,  OROs  and/or  officials  of 
public  school  systems/districts  should 
demonstrate  the  capability  to  make 
prompt  decisions  on  protective  actions 
for  students.  Officials  should 
demonstrate  that  the  decision  making 
process  for  protective  actions  considers 
(that  is,  either  accepts  automatically  or 
gives  heavy  weight  to)  protective  action 
recommendations  made  by  ORO 
personnel,  the  ECL  at  which  these 
recommendations  are  received; 
preplanned  strategies  for  protective 
actions  for  that  ECL,  and  the  location  of 
students  at  the  time  (for  example, 
whether  the  students  are  still  at  home, 
en  route  to  the  school,  or  at  the 
school)." 

All  decision-making  activities 
associated  with  protective  actions, 
including  consideration  of  available 
resources,  for  special  population  groups 
must  be  based  on  the  ORO's  plans  and 
procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
noted  above  or  otherwise  indicated  in 
the  extent  of  play  agreement. 

Sub-Element  2.d. — Radiological 
Assessment  and  Decision-Making  for 
the  Ingestion  Exposure  Pathway 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  means  to  assess  the 
radiological  consequences  for  the 
ingestion  exposure  pathway,  relate  them 
to  the  appropriate  PAGs,  and  make 
timely,  appropriate  protective  action 
decisions  to  mitigate  exposure  from  the 
ingestion  pathway. 

During  an  accident  at  a  nuclear  power 
plant,  a  release  of  radioactive  material 
may  contaminate  water  supplies  and 
agricultural  products  in  the  surrounding 
areas.  Any  such  contamination  would 
likely  occuj  during  the  plimie  phase  of 
the  accident  and,  depending  on  the 
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nature  of  the  release,  could  impact  the 
ingestion  pathway  for  weeks  or  years. 

Criterion  2. d. I.  Radiological 
consequences  for  the  ingestion  pathway 
are  assessed  and  appropriate  protective 
action  decisions  are  made  based  on  the 
ORO's  planning  criteria.  (NUREG-0654. 
J.9.J.11). 
Extent  of  Play 

We  expect  that  the  Offsite  Response 
Organizations  (ORO)  will  take 
precautionary  actions  to  protect  food 
and  water  supplies,  or  to  minimize 
exposure  to  potentially  contaminated 
water  and  food,  in  accordance  with  their 
respective  plans  and  procedures.  Often 
such  precautionary  actions  are  initiated 
by  the  OROs  based  on  criteria  related  to 
the  facility's  Emergency  Classification 
Levels  (ECL).  Such  actions  may  include 
recommendations  to  place  milk  animals 
on  stored  feed  and  to  use  protected 
water  supplies. 

The  ORO  should  use  its  procedures 
(for  example,  development  of  a 
sampling  plan)  to  assess  the  radiological 
consequences  of  a  release  on  the  food 
and  water  supplies.  The  ORO's 
assessment  should  include  the 
evaluation  of  the  radiological  analyses 
of  representative  samples  of  water,  food, 
and  other  ingestible  substances  of  local 
interest  from  potentially  impacted  areas, 
the  characterization  of  the  releases  from 
the  facility,  and  the  extent  of  areas 
potentially  impacted  by  the  release. 
During  this  assessment,  OROs  should 
consider  the  use  of  agricultural  and 
watershed  data  within  the  50-mile  EPZ. 
The  radiological  impacts  on  the  food 
and  water  should  then  be  compared  to 
the  appropriate  ingestion  PAGs 
contained  in  the  ORO's  plan  and/or 
procedures.  (The  plan  and/or 
procedures  may  contain  PAGs  based  on 
specific  dose  commitment  criteria  or 
based  on  criteria  as  recommended  by 
current  Food  and  Drug  Administration 
guidance.)  Timely  and  appropriate 
recommendations  should  be  provided  to 
the  ORO  decision-makers  group  for 
implementation  decisions.  As  time 
permits,  the  ORO  may  also  include  a 
comparison  of  taking  or  not  taking  a 
given  action  on  the  resultant  ingestion 
pathwav  dose  commitments. 

The  ORO  should  demonstrate  timely 
decisions  to  minimize  radiological 
impacts  from  the  ingestion  pathway, 
based  on  the  given  assessments  and 
other  information  available.  Any  such 
decisions  should  be  communicated  and, 
to  the  extent  practical,  coordinated  with 
neighboring  and  local  OROs. 

OROs  should  use  Federal  resources, 
as  identified  in  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP).  and 
other  resources  (for  example,  compacts. 


nuclear  insurers,  etc.),  if  available. 
Evaluation  of  this  criterion  will  take 
into  consideration  the  level  of  Federal 
and  other  resources  participating. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  2.e. — Radiological 
Assessment  and  Decision-Making 
Concerning  Relocation,  Re-Entry,  and 
Return 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  capability  to  make  decisions  on 
relocation,  re-entrj'.  and  return  of  the 
general  public.  These  decisions  are 
essential  for  the  protection  of  the  public 
from  the  direct  long-term  exposure  to 
deposited  radioactive  materials  from  a 
severe  accident  at  a  nuclear  power 
plant. 

Criterion  2.e.l:  Timely  relocation,  re- 
entry, and  return  decisions  are  made 
and  coordinated  as  appropriate,  based 
on  assessments  of  the  radiological 
conditions  and  criteria  in  the  ORO's 
plan  and/or  procedures.  (NUREG-0654. 
I.10:I.9:M.l). 

Extent  of  Play 

Relocation:  OROs  should  demonstrate 
the  capability  to  estimate  integrated 
dose  in  contaminated  areas  and  to 
compare  these  estimates  with  PAGs. 
apply  decision  criteria  for  relocation  of 
those  individuals  in  the  general  public 
who  have  not  been  evacuated  but  where 
projected  doses  are  in  excess  of 
relocation  PAGs.  and  control  access  to 
evacuated  and  restricted  areas. 
Decisions  are  made  for  relocating 
members  of  the  evacuated  public  who 
lived  in  areas  that  now  have  residual 
radiation  levels  in  excess  of  the  PAGs. 
Determination  of  areas  to  be  restricted 
should  be  based  on  factors  such  as  the 
mix  of  radionuclides  in  deposited 
materials,  calculated  exposure  rates 
versus  the  PAGs.  and  field  samples  of 
vegetation  and  soil  analyses. 

Re-entiy:  Decisions  should  be  made 
regarding  the  location  of  control  points 
and  policies  regarding  access  and 
exposure  control  for  emergency  workers 
and  members  of  the  general  public  who 
need  to  enter  the  evacuated  area 
temporarily  to  perform  specific  tasks  or 
missions. 

Examples  of  control  procedures  are: 
the  assignment  of.  or  checking  for. 
direct-reading  and  non-direct-reading 
dosimetry  for  emergency  workers: 


questions  regarding  the  individual's 
objectives  and  locations  expected  to  be 
visited  and  associated  time  frames; 
availability  of  maps  and  plots  of 
radiation  exposure  rates;  advice  on  areas 
to  avoid;  and  procedures  for  exit 
including;  monitoring  of  individuals, 
vehicles,  and  equipment:  decision 
criteria  regarding  decontamination;  and 
proper  disposition  of  emergency  worker 
dosimetry  and  maintenance  of 
emergency  worker  radiation  exposure 
records. 

Responsible  OROs  should 
demonstrate  the  capability  to  develop  a 
strateg)'  for  authorized  re-entr>'  of 
individuals  into  the  restricted  zone, 
based  on  established  decision  criteria 
OROs  should  demonstrate  the  capability 
to  modif\-  those  policies  for  security 
purposes  (for  example,  police  patrols), 
for  maintenance  of  essential  senices 
(for  example,  fire  protection  and 
utilities),  and  for  other  critical 
functions.  They  should  demonstrate  the 
capability  to  use  decisionmaking  criteria 
in  allowing  access  to  the  restricted  zone 
bv  the  public  for  various  reasons,  such 
as  to  maintain  property  (for  example,  to 
care  for  farm  animals  or  secure 
machiner>'  for  storage),  or  to  retrieve 
important  possessions.  Coordinated 
policies  for  access  and  exposure  control 
should  be  developed  among  all  agencies 
with  roles  to  perform  in  the  restricted 
zone.  OROs  should  demonstrate  the 
capability  to  establish  policies  for 
provision  of  dosimetr\-  to  all  individuals 
allowed  to  re-enter  the  restricted  zone. 
The  extent  that  OROs  need  to  develop 
policies  on  re-entri'  will  be  determined 
by  scenario  events. 

Return:  Decisions  are  to  be  based  on 
environmental  data  and  political 
boundaries  or  physical/geological 
features,  which  allow  identification  of 
the  boundaries  of  areas  to  which 
members  of  the  general  public  may 
return.  Return  is  permitted  to.  the 
boundary  of  the  restricted  area  that  is 
based  on  the  relocation  PAG 

Other  factors  that  the  ORO  should 
consider  are.  for  example:  conditions 
that  permit  the  cancellation  of  the 
Emergency  Classification  Level  and  the 
relaxation  of  associated  restrictive 
measures;  basing  retiun 
recommendations  (that  is.  permitting 
populations  that  were  previously 
evacuated  to  reoccupy  their  homes  and 
businesses  on  an  unrestricted  basis)  on 
measurements  of  radiation  from  ground 
deposition:  and  the  capability  to 
identif\'  ser\'ices  and  facilities  that 
require  restoration  within  a  few  days 
and  to  identify  the  procedures  and 
resources  for  their  restoration.  Examples 
of  these  ser\'ices  and  facilities  are: 
medical  and  social  ser\'ices,  utilities. 


20594 


Federal  Register /Vol.  67.  No.  80/Thursday.  April  25,  2002 /Notices 


roads,  schools,  and  intermediate  term 
housing  for  relocated  persons. 

Evaluation  Area  3— Protective  Action 
Implementation 

Sub-Element  3.a — Implementation  of 
Emergency  Worker  Exposure  Control 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
ORQs  should  have  the  capability  to 
provide  for  the  following:  distribution, 
use,  collection,  and  processing  of  direct- 
reading  dosimetry  and  permanent 
record  dosimetry;  the  reading  of  direct- 
reading  dosimetry  by  emergency 
workers  at  appropriate  frequencies; 
maintaining  a  radiation  dose  record  for 
each  emergency  worker;  and 
establishing  a  decision  chain  or 
authorization  procedure  for  emergency 
workers  to  incur  radiation  exposures  in 
excess  of  protective  action  guides, 
always  applying  the  ALARA  (As  Low 
As  is  Reasonably  Achievable)  principle 
as  appropriate. 

Criterion  3.a.l:  The  OROs  issue 
appropriate  dosimetry  and  procedures, 
and  manage  radiological  exposure  to 
emergency  workers  in  accordance  with 
the  plans  and  procedures.  Emergency 
workers  periodically  and  at  the  end  of 
each  mission  read  their  dosimeters  and 
record  the  readings  on  the  appropriate 
exposure  record  or  chart.  (NUREG- 
0654,  K.3.a.  b). 

Extent  of  Play 

OROs  should  demonstrate  the 
capability  to  provide  appropriate  direct- 
reading  and  permanent  record 
dosimetry,  dosimeter  chargers,  and 
instructions  on  the  use  of  dosimetry  to 
emergency  workers.  For  evaluation 
purposes,  appropriate  direct-reading 
dosimetry  is  defined  as  dosimetry  that 
allows  individual(s)  to  read  the 
administrative  reporting  limits  (that  are 
pre-established  at  a  level  low  enough  to 
consider  subsequent  calculation  of  Total 
Effective  Dose  Equivalent)  and 
maximum  exposure  limits  (for  those 
emergency  workers  involved  in  life 
saving  activities)  contained  in  the 
ORO's  plans  and  procedures. 

Each  emergency  worker  should  have 
the  basic  knowledge  of  radiation 
exposure  limits  as  specified  in  the 
ORO's  plan  and/or  procedures. 
Procedures  to  monitor  and  record 
dosimeter  readings  and  to  manage 
radiological  exposure  control  should  be 
demonstrated. 

During  a  plume  phase  exercise, 
emergency  workers  should  demonstrate 
the  procedures  to  be  followed  when 
adniinistrative  exposure  limits  and  t\irn- 
back  values  are  reached.  The  emergency 


worker  should  report  accumulated 
exposures  during  the  exercise  as 
indicated  in  the  plans  and  procedures. 
OROs  should  demonstrate  the  actions 
described  in  the  plan  and/or  procedures 
by  determining  whether  to  replace  the 
worker,  to  authorize  the  worker  to  incur 
additional  exposures  or  to  take  other 
actions.  If  scenario  events  do  not  require 
emergency  workers  to  seek 
authorizations  for  additional  exposure, 
evaluators  should  interview  at  least  two 
emergency  workers,  to  determine  their 
knowledge  of  whom  to  contact  in  the 
event  authorization  is  needed  and  at 
what  exposure  levels.  Emergency 
workers  may  use  any  available  resources 
(for  example,  written  procedures  and/or 
co-workers)  in  providing  responses. 

Although  it  is  desirable  for  all 
emergency  workers  to  each  have  a 
direct-reading  dosimeter,  there  may  be 
situations  where  team  members  will  be 
in  close  proximity  to  each  other  during 
the  entire  mission  and  adequate  control 
of  exposure  can  be  effected  for  all 
members  of  the  team  by  one  dosimeter 
worn  by  the  team  leader.  Emergency 
workers  who  are  assigned  to  low 
exposure  rate  areas,  for  example,  at 
reception  centers,  counting  laboratories, 
emergency  operations  centers,  and 
communications  centers,  may  have 
individual  direct-reading  dosimeters  or 
they  may  be  monitored  by  dosimeters 
strategically  placed  in  the  work  area.  It 
should  be  noted  that,  even  in  these 
situations,  each  team  member  must  still 
have  their  own  permanent  record 
dosimetry.  Individuals  without  specific 
radiological  response  missions,  such  as 
farmers  for  animal  care,  essential  utility 
service  personnel,  or  other  members  of 
the  public  who  must  re-enter  an 
evacuated  area  following  or  during  the 
plume  passage,  should  be  limited  to  the 
lowest  radiological  exposure 
commensurate  with  completing  their 
missions. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  3.b — Implementation  ofKI 
Decision 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  provide 
radioprotective  drugs  for  emergency 
workers,  institutionalized  individuals, 
and,  if  in  the  plan  and/or  procedures,  to 
the  general  public  for  whom  immediate 
evacuation  may  not  be  feasible,  very 


difficult,  or  significantly  delayed.  While 
it  is  necessary  for  OROs  to  have  the 
capability  to  provide  KI  to  emergency 
workers  and  institutionalized 
individuals,  the  provision  of  KI  to  the 
general  public  is  an  ORO  option  cmd  is 
reflected  in  ORO's  plans  and 
procedures.  Provisions  should  include 
the  availability  of  adequate  quantities, 
storage,  and  means  of  the  distribution  of 
radioprotective  drugs. 

Criterion  S.b.l:  KI  and  appropriate 
instructions  are  available  should  a 
decision  to  recommend  use  of  KI  be 
made.  Appropriate  record  keeping  of  the 
administration  of  KI  for  emergency 
workers  and  institutionalized 
individuals  is  maintained.  (NUREG- 
0654.  J.lO.e) 

Extent  of  Play 

Offsite  Response  Organizations  (ORO) 
should  demonstrate  the  capability  to 
make  KI  available  to  emergency 
workers,  institutionalized  individuals, 
and,  where  provided  for  in  the  ORO 
plan  and/or  procedures,  to  members  of 
the  general  public.  OROs  should 
demonstrate  the  capability  to 
accomplish  distribution  of  KI  consistent 
with  decisions  made.  Organizations 
should  have  the  capability  to  develop 
and  maintain  lists  of  emergency  workers 
and  institutionalized  individuals  who 
have  ingested  KI,  including 
documentation  of  the  date(s)  and  time(s) 
they  were  instructed  to  ingest  KI.  The 
ingestion  of  KI  recommended  by  the 
designated  ORO  health  official  is 
volimtary.  For  evaluation  purposes,  the 
actual  ingestion  of  KI  is  not  necessary. 
OROs  should  demonstrate  the  capability 
to  formulate  and  disseminate 
appropriate  instructions  on  the  use  of  KI 
for  those  advised  to  take  it.  If  a 
recommendation  is  made  for  the  general 
public  to  take  KI,  appropriate 
information  should  be  provided  to  the 
public  by  the  means  of  notification 
specified  in  the  ORO's  plan  and/or 
procedures. 

Emergency  workers  should 
demonstrate  the  basic  knowledge  of 
procedures  for  the  use  of  KI  whether  or 
not  the  scenario  drives  the  use  of  KI. 
This  can  be  accomplished  by  an 
interview  with  the  evaluator. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 
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Sub-Element  3.c — Implementation  of 
Protective  Actions  for  Special 
Populations 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  implement 
protective  action  decisions,  including 
evacuation  and/or  sheltering,  for  all 
special  populations.  Focus  is  on  those 
special  populations  that  are  {or 
potentially  will  be)  affected  by  a 
radiological  release  from  a  nuclear 
power  plant. 

Criterion  3.C.1:  Protective  action 
decisions  are  implemented  for  special 
populations  other  than  schools  within 
areas  subject  to  protective  actions. 
{NUREG-0654, 1.lO.c,  d.  g). 

Extent  of  Play 

Applicable  OROs  should  demonstrate 
the  capability  to  alert  and  notif\'  {for 
example,  provide  protective  action 
recommendations  and  emergency 
information  and  instructions)  special 
populations  (hospitals,  nursing  homes, 
correctional  facilities,  mobility  impaired 
individuals,  transportation  dependent, 
etc.).  OROs  should  demonstrate  the 
capability  to  provide  for  the  needs  of 
special  populations  in  accordance  with 
the  OROs  plans  and  procedures. 

Contact  with  special  populations  and 
reception  facilities  may  be  actual  or 
simulated,  as  agreed  to  in  the  Extent  of 
Play.  Some  contacts  with  transportation 
providers  should  be  actual,  as 
negotiated  in  the  extent  of  play.  All 
actual  and  Simulated  contacts  should  be 
logged. 

All  implementing  activities  associated 
with  protective  actions  for  special 
populations  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as 
they  would  be  in  an  aqtual  emergency, 
unless  noted  above  or  otherwise 
indicated  in  the  extent  of  play 
agreement. 

Criterion  3.c.2:  OROs/School  officials 
implement  protective  actions  for 
schools.  {NUREG-0654,  J.lO.c,  d,  g). 

Extent  of  Play 

Public  school  systems/districts  shall 
demonstrate  the  ability  to  implement 
protective  action  decisions  for  students. 
The  demonstration  shall  be  made  as 
follows:  At  least  one  school  in  each 
affected  school  system  or  district,  as 
appropriate,  needs  to  demonstrate  the 
implementation  of  protective  actions. 
The  implementation  of  canceling  the 
school  day,  dismissing  early,  or 
sheltering  should  be  simulated  by 
describing  to  evaluators  the  procedures 
that  would  be  followed.  If  evacuation  is 


the  implemented  protective  action,  all 
activities  to  coordinate  and  complete 
the  evacuation  of  students  to  reception 
centers,  congregate  care  centers,  or  host 
schools  may  actually  be  demonstrated 
or  accomplished  through  an  inter\'iew 
process.  If  accomplished  through  an 
interview  process,  appropriate  school 
personnel,  including  decision  making 
officials  (for  example,  superintendent/ 
principal,  transportation  director/bus 
dispatcher)  and  at  least  one  bus  driver 
(and  the  bus  driver's  escort,  if 
applicable),  should  be  available  to 
demonstrate  knowledge  of  their  role(s) 
in  the  evacuation  of  school  children. 
Communications  capabilities  between 
school  officials  and  the  buses,  if 
required  by  the  plan  and/or  procedures, 
should  be  verified. 

Officials  of  the  school  system{s) 
should  demonstrate  the  capability  to 
develop  and  provide  timely  information 
to  OROs  for  use  in  messages  to  parents, 
the  general  public,  and  the  media  on  the 
status  of  protective  actions  for  schools. 

The  provisions  of  this  criterion  also 
apply  to  any  private  schools,  private 
kindergartens  and  day  care  centers  that 
participate  in  REP  exercises  pursuant  to 
the  ORO's  plans  and  procedures  as 
negotiated  in  the  Extent  of  Play 
Agreement. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed,  as  they  would  be  in  an 
actual  emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  3.d. — Implementation  of 
Traffic  and  Access  Control 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  capability  to  implement 
protective  action  plans,  including 
relocation  and  restriction  of  access  to 
evacuated/sheltered  areas.  This  sub- 
element  focuses  on  selecting, 
establishing,  and  staffing  of  traffic  and 
access  control  points  and  removal  of 
impediments  to  the  flow  of  evacuation 
traffic. 

Criterion  5.c/, J.  Appropriate  traffic 
and  access  control  is  established. 
Accurate  instructions  are  provided  to 
treiffic  and  access  control  personnel. 
(NUREG-0654.  J.lO.g,  j). 

Extent  of  Play 

OROs  should  demonstrate  the 
capability  to  select,  establish,  and  staff 
appropriate  traffic  and  access  control 
points,  consistent  with  protective  action 
decisions  (for  example,  evacuating, 
sheltering,  and  relocation),  in  a  timely 


maimer.  OROs  should  demonstrate  the 
capability  to  provide  instructions  to 
traffic  and  access  control  staff  on  actions 
to  take  when  modifications  in  protective 
action  strategies  necessitate  changes  in 
evacuation  patterns  or  in  the  area{s) 
where  access  is  controlled. 

Traffic  and  access  control  staff  should 
demonstrate  accurate  knowledge  of  their 
roles  and  responsibilities.  This 
capability  may  be  demonstrated  by 
actual  deployment  or  by  inter\'iew.  in 
accordance  with  the  extent  of  play 
agreement. 

In  instances  where  OROs  lack 
authority  necessari'  to  control  access  by 
certain  types  of  traffic  (rail,  water,  and 
air  traffic),  they  should  demonstrate  the 
capability  to  contact  the  State  or  Federal 
agencies  with  authority  to  control 
access. 

All  activities  must  be  based  on  the 
OROs  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  3.d.2:  Impediments  to 
evacuation  are  identified  and  resolved. 
(NUREG-0654.  J.lO.k) 

Extent  of  Play 

OROs  should  demonstrate  the 
capability',  as  required  by  the  scenario, 
to  identih'  and  take  appropriate  actions 
concerning  impediments  to  evacuation. 
Actual  dispatch  of  resources  to  deal 
with  impediments,  such  as  wreckers, 
need  not  be  demonstrated;  however,  all 
contacts,  actual  or  simulated,  should  be 
logged. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  3  e — Implementation  of 
Ingestion  Pathway  Decisions 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
OROs  should  have  the  capability  to 
implement  protective  actions,  based  on 
criteria  recommended  by  current  Food 
and  Drug  Administration  guidance,  for 
the  ingestion  pathway  zone  (IPZ),  the 
area  within  an  approximate  50-mile 
radius  of  the  nuclear  power  plant.  This 
sub-element  focuses  on  those  actions 
required  for  implementation  of 
protective  actions. 

Criterion  3. el:  The  ORO 
demonstrates  the  availability  and 
appropriate  use  of  adequate  information 
regarding  water,  food  supplies,  milk. 
and  agricultural  production  within  the 
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ingestion  exposure  pathway  emergency 

planning  zone  for  implementation  of 

protective  actions.  NUREG-0654. 1.9, 

11). 

Extent  of  Play 

Applicable  OROs  should  demonstrate 
the  capability  to  secure  and  use  current 
information  on  the  locations  of  dairy 
farms,  meat  and  poultry  producers, 
fisheries,  fruit  growers,  vegetable 
growers,  grain  producers,  food 
processing  plants,  and  water  supply 
intake  points  to  implement  protective 
actions  within  the  ingestion  pathway 
EPZ.  OROs  should  use  Federal 
resources  as  identified  in  the  FRERP, 
and  other  resources  (for  example, 
compacts,  nuclear  insurers,  etc.).  if 
available.  Evaluation  of  this  criterion 
will  take  into  consideration  the  level  of 
Federal  and  other  resources 
participating  in  the  exercise. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  3.e.2:  Appropriate  measures, 
strategies,  and  pre-printed  instructional 
material  are  developed  for 
implementing  protective  action 
decisions  for  contaminated  water,  food 
products,  milk,  and  agricultural 
production.  (NUREG-0654,  J.9,  11). 

Extent  of  Play 

Development  of  measures  and 
strategies  for  implementation  of 
Ingestion  Pathway  Zone  (IPZ)  protective 
actions  should  be  demonstrated  by 
formulation  of  protective  action 
information  for  the  general  public  and 
food  producers  and  processors.  This 
includes  either  pre-distributed  public 
information  material  in  the  IPZ  or  the 
capability  for  the  rapid  distribution  of 
appropriate  pre-printed  and/or  camera- 
ready  information  and  instructions  to 
pre-determined  individuals  and 
businesses.  OROs  should  demonstrate 
the  capability  to  control,  restrict  or 
prevent  distribution  of  contaminated 
food  by  commercial  sectors.  Exercise 
play  should  include  demonstration  of 
communications  and  coordination 
between  organizations  to  implement 
protective  actions.  Actual  field  play  of 
implementation  activities  may  be 
simulated.  For  example, 
communications  and  coordination  with 
agencies  responsible  for  enforcing  food 
controls  within  the  IPZ  should  be 
demonstrated,  but  actual 
communications  with  food  producers 
and  processors  may  be  simulated. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 


completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherv^ise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  3. f— Implementation  of 
Relocation,  Re-Entry,  and  Return 
Decisions 

Intent 

This  sub-Element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  demonstrate  the  capability  to 
implement  plans,  procedures,  and 
decisions  for  relocation,  re-entry,  and 
return.  Implementation  of  these 
decisions  is  essential  for  the  protection 
of  the  public  from  the  direct  long-term 
exposure  to  deposited  radioactive 
materials  from  a  severe  accident  at  a 
conunercial  nuclear  power  plant. 

Criterion  J.f.l:  Decisions  regarding 
controlled  re-entry  of  emergency 
workers  and  relocation  and  return  of  the 
public  are  coordinated  with  appropriate 
organizations  and  implemented. 
(NUREG-0654.  M.l,  3). 

Extent  of  Play 

Relocation:  OROs  should  demonstrate 
the  capability  to  coordinate  and 
implement  decisions  concerning 
relocation  of  individuals,  not  previously 
evacuated,  to  an  area  where  radiological 
contamination  will  not  expose  the 
general  public  to  doses  that  exceed  the 
relocation  PAGs.  OROs  should  also 
demonstrate  the  capability  to  provide 
for  short-term  or  long-term  relocation  of 
evacuees  who  lived  in  areas  that  have 
residual  radiation  levels  above  the 
(first-,  second-,  and  fifty-year)  PAGs. 

Areas  of  consideration  should  include 
the  capability  to  communicate  with 
OROs  regarding  timing  of  actions, 
notification  of  the  population  of  the 
procedures  for  relocation,  and  the 
notification  of,  and  advice  for, 
evacuated  individuals  who  will  be 
converted  to  relocation  status  in 
situations  where  they  will  not  be  able  to 
return  to  their  homes  due  to  high  levels 
of  contamination.  OROs  should  also 
demonstrate  the  capability  to 
communicate  instructions  to  the  public 
regarding  relocation  decisions. 

Re-entry:  OROs  should  demonstrate 
the  capability  to  control  re-entry  and 
exit  of  individuals  who  need  to 
temporarily  re-enter  the  restricted  area, 
to  protect  them  from  unnecessary 
radiation  exposure  and  for  exit  of 
vehicles  and  other  equipment  to  control 
the  spread  of  contamination  outside  the 
restricted  area.  Monitoring  and 
decontamination  facilities  will  be 
established  as  appropriate. 

Examples  of  control  procedure 
subjects  are:  (1)  The  assignment  of,  or 


checking  for,  direct-reading  and  non- 
direct-reading  dosimetry  for  emergency 
workers;  (2)  questions  regarding  the 
individuals'  objectives  and  locations 
expected  to  be  visited  and  associated 
timeframes;  (3)  maps  and  plots  of 
radiation  exposure  rates;  (4)  advice  on 
areas  to  avoid;  and  procedures  for  exit, 
including  monitoring  of  individuals, 
vehicles,  and  equipment,  decision 
criteria  regarding  contamination,  proper 
disposition  of  emergency  worker 
dosimetry,  and  maintenance  of 
emergency  worker  radiation  exposure 
records. 

Return:  OROs  should  demonstrate  the 
capability  to  implement  policies 
concerning  return  of  members  of  the 
public  to  areas  that  were  evacuated 
during  the  plume  phase.  OROs  should 
demonstrate  the  capability  to  identify 
and  prioritize  services  and  facilities  that 
require  restoration  within  a  few  days, 
and  to  identify  the  procedures  and 
resources  for  their  restoration.  Examples 
of  these  services  and  facilities  are 
medical  and  social  services,  utilities, 
roads,  schools,  and  intermediate  term 
housing  for  relocated  persons. 

Communications  among  OROs  for 
relocation,  re-entry,  and  return  may  be 
simulated;  however  all  simulated  or 
actual  contacts  should  be  documented. 
These  discussions  may  be  accomplished 
in  a  group  setting. 

OROs  should  use  Federal  resources  as 
identified  in  the  FRERP,  and  other 
resources  (for  example,  compacts, 
nuclear  insurers,  etc.),  if  available. 
Evaluation  of  this  criterion  will  take 
into  consideration  the  level  of  Federal 
and  other  resources  participating  in  the 
exercise. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procediu^s  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Evaluation  Area  4 — Field  Measurement 
and  Analysis 

Sub-Element  4.a — Plume  Phase  Field 
Measurements  and  Analyses 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  deploy 
field  teams  with  the  equipment, 
methods,  and  expertise  necessary  to 
determine  the  location  of  airborne 
radiation  and  particulate  deposition  on 
the  ground  from  an  airborne  plume.  In 
addition,  NUREG-0654  indicates  that 
OROs  should  have  the  capability  to  use 
field  teams  within  the  plume  emergency 
planning  zone  to  measure  airborne 
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radioiodine  in  the  presence  of  noble 
gases  and  to  detect  radioactive 
particulate  material  in  the  airborne 
plume.  In  the  event  of  an  accident  at  a 
nuclear  power  plant,  the  possible 
release  of  radioactive  material  may  pose 
a  risk  to  the  nearby  population  and 
environment.  Although  accident 
assessment  methods  are  available  to 
project  the  extent  and  magnitude  of  a 
release,  these  methods  are  subject  to 
large  uncertainties.  During  an  accident, 
it  is  important  to  collect  field 
radiological  data  in  order  to  help 
characterize  any  radiological  release. 
Adequate  equipment  and  procedures  are 
essential  to  such  field  measurement 
efforts. 

Criterion  4.a.l:  The  field  teams  are 
equipped  to  perform  field 
measurements  of  direct  radiation 
exposure  (cloud  and  ground  shine)  and 
to  sample  airborne  radioiodine  and 
particulates.  (NUREG-0654.  H.IO:  1.7.  8. 
9). 

Extent  of  Play 

Field  teams  should  be  equipped  with 
all  instrumentation  and  supplies 
necessary  to  accomplish  their  mission. 
This  should  include  instruments 
capable  of  measuring  gamma  exposure 
rates  and  detecting  the  presence  of  beta 
radiation.  These  instruments  should  be 
capable  of  measuring  a  range  of  activity 
and  exposure,  including  radiological 
protection/exposure  control  of  team 
members  and  detection  of  activity  on 
the  air  sample  collection  media, 
consistent  with  the  intended  use  of  the 
instnmient  and  the  ORO's  plans  and 
procedures.  An  appropriate  radioactive 
check  source  should  be  used  to  verify 
proper  operational  response  for  each 
low  range  radiation  measurement 
instrument  (less  than  1  R/hr)  and  for 
high  range  instruments  when  available. 
If  a  source  is  not  available  for  a  high 
range  instrument,  a  procedure  should 
exist  to  operationally  test  the  instrument 
before  entering  an  area  where  only  a 
high  range  instrument  can  make  useful 
readings. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  4.a.2:  Field  teams  are 
man£^ed  to  obtain  sufficient 
information  to  help  characterize  the 
release  and  to  control  radiation 
exposure.  (NUREG-0654,  H.12;  1.8, 11; 
J.lO.a). 

Extent  of  Play 

Responsible  Offsite  Response 
Organizations  (ORO)  should 


demonstrate  the  capability  to  brief 
teams  on  predicted  plume  location  and 
direction,  travel  speed,  and  exposure 
control  procedures  before  deployment. 

Field  measurements  are  needed  to 
help  characterize  the  release  and  to 
support  the  adequacy  of  implemented 
protective  actions  or  to  be  a  factor  in 
modifying  protective  actions.  Teams 
should  be  directed  to  take 
measurements  in  such  locations,  at  such 
times  to  provide  information  sufficient 
to  characterize  the  plume  and  impacts. 

If  the  responsibility  to  obtain  peak 
measurements  in  the  plume  has  been 
accepted  by  licensee  field  monitoring 
teams,  with  concurrence  from  OROs. 
there  is  no  requirement  for  these 
measurements  to  be  repeated  by  State 
and  local  monitoring  teams.  If  the 
licensee  teams  do  not  obtain  peak 
measurements  in  the  plume,  it  is  the 
ORO's  decision  as  to  whether  peak 
measurements  are  necessary  to 
sufficiently  characterize  the  plume.  The 
sharing  and  coordination  of  plume 
measurement  information  among  all 
field  teams  (licensee,  Federal,  and  ORO) 
is  essential.  Coordination  concerning 
transfer  of  samples,  including  a  chain- 
of-custody  form,  to  a  radiological 
laboratory  should  be  demonstrated. 

OROs  should  use  Federal  resources  as 
identified  in  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP),  and 
other  resources  (for  example,  compacts, 
utility,  etc.),  if  available.  Evaluation  of 
this  criterion  will  take  into 
consideration  the  level  of  Federal  and 
other  resources  participating  in  the 
exercise. 

All  activities  must  be  based  on  the 
ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  4.a.3:  Ambient  radiation 
measurements  awe  made  and  recorded  at 
appropriate  locations,  and  radioiodine 
and  particulate  samples  are  collected. 
Teams  will  move  to  an  appropriate  low 
background  location  to  determine 
whether  any  significant  (as  specified  in 
the  plan  and/or  procedures)  amount  of 
radioactivity  has  been  collected  on  the 
sampling  media.  (NUREG-0654, 1.  9). 

Extent  of  Play 

Field  teams  should  demonstrate  the 
capability  to  report  measurements  and 
field  data  pertaining  to  the  measurement 
of  airborne  radioiodine  and  particulates 
and  ambient  radiation  to  the  field  team 
coordinator,  dose  assessment,  or  other 
appropriate  authority.  If  samples  have 
radioactivity  significantly  above 
background,  the  appropriate  authority 
should  consider  the  need  for  expedited 


laboraton.'  analyses  of  these  samples. 
OROs  should  share  data  in  a  timely 
manner  with  all  appropriate  OROs.  All 
methodology,  including  contamination 
control,  instrumentation,  preparation  of 
samples,  and  a  chain-of-custody  form 
for  transfer  to  a  laborator>'.  will  be  in 
accordance  with  the  OROs  plan  and/or 
procedures. 

OROs  should  use  Federal  resources  as 
identified  in  the  FRERP.  and  other 
resources  (for  example,  compacts, 
utility,  nuclear  insurers,  etc.).  if 
available.  Evaluation  of  this  criterion 
will  take  into  consideration  the  level  of 
Federal  and  other  resources 
participating  in  the  exercise. 

All  activities  must  be  must  be  based 
on  the  ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  4.b—Post  Plume  Phase 
Field  Measurements  and  Sampling 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
OROs  should  have  the  capability  to 
assess  the  actual  or  potential  magnitude 
and  locations  of  radiological  hazards  in 
the  IPZ  and  for  relocation.  re-entr\"  and 
return  measures.  This  sub-element 
focuses  on  the  collection  of 
envirorunental  samples  for  laboratory 
analyses  that  are  essential  for  decisions 
on  protection  of  the  public  from 
contaminated  food  and  water  and  direct 
radiation  from  deposited  materials. 

Criterion  4.b.l:  The  field  teams 
demonstrate  the  capability  to  make 
appropriate  measurements  and  to 
collect  appropriate  samples  (for 
example,  food  crops,  milk,  water, 
vegetation,  and  soil)  to  support  adequate 
assessments  and  protective  action 
decision-making.  (NUREG-0654,  1.8: 
Ml). 
Extent  of  Play 

The  ORO's  field  team  should 
demonstrate  the  capability  to  take 
measurements  and  samples,  at  such 
times  and  locations  as  directed,  to 
enable  an  adequate  assessment  of  the 
ingestion  pathway  and  to  support  re- 
entry, relocation,  and  return  decisions. 
When  resources  are  available,  the  use  of 
aerial  surveys  and  in-situ  gamma 
measurement  is  appropriate.  All 
methodology,  including  contamination 
control,  instrumentation,  preparation  of 
samples,  and  a  chain-of-custody  form 
for  transfer  to  a  laboratory',  will  be  in 
accordance  with  the  ORO's  plan  and  or 
procedures. 

Ingestion  pathway  samples  should  be 
secured  from  agricultural  products  and 
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water.  Samples  in  support  of  relocation 
and  return  should  be  secured  from  soil, 
vegetation,  and  other  surfaces  in  areas 
that  received  radioactive  ground 
deposition. 

OROs  should  use  Federal  resources  as 
identified  in  the  FRERP.  and  other 
resources  (for  example,  compacts, 
utility,  nuclear  insurers,  etc.).  if 
available.  Evaluation  of  this  criterion 
will  take  into  consideration  the  level  of 
Federal  and  other  resources 
participating  in  the  exercise. 

All  activities  must  be  must  be  based 
on  the  ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  4.c — Laboratory 
Operations 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  perform 
laboratory  analyses  of  radioactivity  in 
air.  liquid,  and  environmental  samples 
to  support  protective  action  decision- 
making. 

Criterion  4.C.1:  The  laboratory  is 
capable  of  performing  required 
radiological  analyses  to  support 
protective  action  decisions.  (NUREG- 
0654,  C.3;  J. 11). 

Extent  of  Play 

The  laboratory  staff  should 
demonstrate  the  capability  to  follow 
appropriate  procedures  for  receiving 
samples,  including  logging  of 
information,  preventing  contamination 
of  the  laboratory,  preventing  buildup  of 
background  radiation  due  to  stored 
samples,  preventing  cross 
contamination  of  samples,  preserving 
samples  that  may  spoil  (for  example, 
milk),  and  keeping  track  of  sample 
identity.  In  addition,  the  laboratory  staff 
should  demonstrate  the  capability  to 
prepare  samples  for  conducting 
measurements. 

The  laboratory  should  be 
appropriately  equipped  to  provide 
analyses  of  media,  as  requested,  on  a 
timely  basis,  of  sufficient  quality  and 
sensitivity  to  support  assessments  and 
decisions  as  anticipated  by  the  OROs 
plans  and  procedures.  The  laboratory 
(laboratories)  instrument  calibrations 
should  be  traceable  to  standards 
provided  by  the  National  Institute  of 
Standards  and  Technology.  Laboratory 
methods  used  to  analyze  typical 
radionuclides  released  in  a  reactor 
incident  should  be  as  described  in  the 
plans  and  procedures.  New  or  revised 


methods  may  be  used  to  analyze 
atypical  radionuclide  releases  (for 
example,  transuranics  or  as  a  result  of 
a  terrorist  event)  or  if  warranted  by 
circumstances  of  the  event.  Analysis 
may  require  resources  beyond  those  of 
theORO. 

The  laboratory'  staff  should  be 
qualified  in  radioanalytical  techniques 
and  contamination  control  procedures. 

OROs  should  use  Federal  resources  as 
identified  in  the  FRERP,  and  other 
resources  (for  example,  compacts, 
utility,  nuclear  insurers,  etc.),  if 
available.  Evaluation  of  this  criterion 
will  take  into  consideration  the  level  of 
Federal  and  other  resources 
participating  in  the  exercise. 

All  activities  must  be  based  on  the 
OROs  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Evaluation  Area  5 — Emergency 
Notification  and  Public  Information 

Sub-Element  5. a— Activation  of  the 
Prompt  Alert  and  Notification  System 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
OROs  should  have  the  capability  to 
provide  prompt  instructions  to  the 
public  within  the  plume  pathway  EPZ. 
Specific  provisions  addressed  in  this 
sub-element  are  derived  from  the 
Nuclear  Regulatory  Commission  (NRG) 
regulations  (10  CFR  Part  50,  Appendix 
E.IV.D.).  and  FEMA-REP-10.  "Guide  for 
the  Evaluation  of  Alert  and  Notification 
Systems  for  Nuclear  Power  Plants." 

Criterion  S.a.l:  Activities  associated 
with  primary  alerting  and  notification  of 
the  public  are  completed  in  a  timely 
marmer  following  the  initial  decision  by 
authorized  offsite  emergency  officials  to 
notify  the  public  of  an  emergency 
situation.  The  initial  instructional 
message  to  the  public  must  include  as 
a  minimum  the  elements  required  by 
current  FEMA  REP  guidance.  (10  CFR 
part  50,  appendix  E.IV.D  and  NUREG- 
0654,  E.5,  6,  7). 

Extent  of  Play 

Responsible  Offsite  Response 
Organizations  (ORO)  should 
demonstrate  the  capability  to 
sequentially  provide  an  alert  signal 
followed  by  an  initial  instructional 
message  to  populated  areas  (permanent 
resident  and  transient)  throughout  the 
10-mile  plume  pathway  EPZ.  Following 
the  decision  to  activate  the  alert  and 
notification  system,  in  accordance  with 
the  ORO's  plan  and/or  procedures, 
completion  of  system  activation  should 


be  accomplished  in  a  timely  manner 
(will  not  be  subject  to  specific  time 
requirements)  for  primary  alerting/ 
notification.  The  initial  message  should 
include  the  elements  required  by 
current  FEMA  REP  guidance. 

Offsite  Response  Organizations  (ORO) 
with  route  alerting  as  the  primary 
method  of  alerting  and  notifying  the 
public  should  demonstrate  the 
capability  to  accomplish  the  primary' 
route  alerting,  following  the  decision  to 
activate  the  alert  and  notification 
system,  in  a  timely  manner  (will  not  be 
subject  to  specific  time  requirements)  in 
accordance  with  the  ORO's  plan  and/or 
procedures.  At  least  one  route  needs  to 
be  demonstrated  and  evaluated.  The 
selected  route(s)  should  vary  from 
exercise  to  exercise.  However,  the  most 
difficult  route  should  be  demonstrated 
at  least  once  ever>'  six  years.  All  alert 
and  notification  activities  along  the 
route  should  be  simulated  (that  is,  the 
message  that  would  actually  be  used  is 
read  for  the  evaluator,  but  not  actually 
broadcast)  as  agreed  upon  in  the  extent 
of  play.  Actual  testing  of  the  mobile 
public  address  system  will  be 
conducted  at  some  agreed  upon 
location.  The  initial  message  should 
include  the  elements  required  by 
current  FEMA  REP  guidance. 

For  exercise  purposes,  timely  is 
defined  as  "the  responsible  ORO 
personnel/representatives  demonstrate 
actions  to  disseminate  the  appropriate 
information/instructions  with  a  sense  of 
urgency  and  without  undue  delay."  If 
message  dissemination  is  to  be 
identified  as  not  having  been 
accomplished  in  a  timely  manner,  the 
evaluator(s)  will  document  a  specific 
delay  or  cause  as  to  why  a  message  was 
not  considered  timely. 

Procedures  to  broadcast  the  message 
should  be  fully  demonstrated  as  they 
would  in  an  actual  emergency  up  to  the 
point  of  transmission.  Broadcast  of  the 
message(s)  or  test  messages  is  not 
required.  The  alert  signal  activation  may 
be  simulated.  However,  the  procediu-es 
should  be  demonstrated  up  to  the  point 
of  actual  activation. 

The  capability  of  the  primary 
notification  system  to  broadcast  an 
instructional  message  on  a  24-hoiu'  basis 
should  be  verified  during  an  interview 
with  appropriate  personnel  from  the 
primary  notification  system. 

All  activities  for  this  criterion  must  be 
based  on  the  ORO's  plans  and 
procedures  and  completed  as  they 
would  be  in  an  actual  emergency, 
except  as  noted  above  or  otherwise 
indicated  in  the  extent  of  play 
agreement. 

Criterion  5.0.2:  [Reserved] 
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Criterion  5.a.3:  Activities  associated 
with  FEMA  approved  exception  areas 
(where  applicable)  are  completed  within 
45  minutes  following  the  initial 
decision  by  authorized  offsite 
emergency  officials  to  notify  the  public 
of  an  emergency  situation.  Backup  alert 
and  notification  of  the  public  is 
completed  within  45  minutes  following 
the  detection  by  the  ORO  of  a  failure  of 
the  primary  alert  and  notification 
svstem.  (NUREG-0654,  E.6.  Appendix 
3'.B.2.c). 

Extent  of  Play 

Offsite  Response  Organizations  (ORO) 
with  FEMA-approved  exception  areas 
(identified  in  the  approved  Alert  and 
Notification  System  Design  Report)  5-10 
miles  from  the  nuclear  power  plant 
should  demonstrate  the  capability  to 
accomplish  primary  alerting  and 
notification  of  the  exception  area(s) 
within  45  minutes  following  the  initial 
decision  by  authorized  offsite 
emergency  officials  to  notify  the  public 
of  an  emergency  situation.  The  45- 
minute  clock  will  begin  when  the  OROs 
make  the  decision  to  activate  the  alert 
and  notification  system  for  the  first  time 
for  a  specific  emergency  situation.  The 
initial  message  should,  at  a  minimum, 
include:  a  statement  that  an  emergency 
exists  at  the  plant  and  where  to  obtain 
additional  information. 

For  exception  area  alerting,  at  least 
one  route  needs  to  be  demonstrated  and 
evaluated.  The  selected  route(s)  should 
vary  from  exercise  to  exercise.  However, 
the  most  difficult  route  should  be 
demonstrated  at  least  once  every  six 
years.  All  alert  and  notification 
activities  along  the  route  should  be 
simulated  (that  is,  the  message  that 
would  actually  be  used  is  read  for  the 
evaluator.  but  not  actually  broadcast)  as 
agreed  upon  in  the  extent  of  play. 
Actual  testing  of  the  mobile  public 
address  system  will  be  conducted  at 
some  agreed-upon  location. 

Backup  alert  and  notification  of  the 
public  should  be  completed  within  45 
minutes  following  the  detection  by  the 
ORO  of  a  failure  of  the  primary  alert  and 
notification  system.  Backup  route 
alerting  only  needs  to  be  demonstrated 
and  evaluated,  in  accordance  with  the 
ORO's  plan  and/or  procedures  and  the 
extent  of  play  agreement,  if  the  exercise 
scenario  calls  for  failure  of  any  portion 
of  the  primary  system(s).  or  if  any 
portion  of  the  primary  system(s) 
actually  fails  to  function.  If 
demonstrated,  only  one  route  needs  to 
be  selected  and  demonstrated.  All  alert 
and  notification  activities  along  the 
route  should  be  simulated  (that  is,  the 
message  that  would  actually  be  used  is 
read  for  the  evaluator,  but  not  actually 


broadcast)  as  agreed  upon  in  the  extent 
of  play.  Actual  testing  of  the  mobile 
public  address  system  will  be 
conducted  at  some  agreed-upon 
location. 

All  activities  for  this  criterion  must  be 
based  on  the  ORO's  plans  and 
procedures  and  completed  as  they 
would  be  in  an  actual  emergency, 
except  as  noted  above  or  otherwise 
indicated  in  the  extent  of  play 
agreement. 

Sub-Element  5.b — Emergency 
Information  and  Instructions  for  the 
Public  and  the  Media 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to 
disseminate  to  the  public  appropriate 
emergency  information  and 
instructions,  including  any 
recommended  protective  actions.  In 
addition,  NUREG-0654  provides  that 
OROs  should  ensure  that  the  capability 
exists  for  providing  information  to  the 
media.  This  includes  the  availability  of 
a  physical  location  for  use  by  the  media 
during  an  emergency.  NUREG-0654  also 
provides  that  a  system  should  be 
available  for  dealing  with  rumors.  This 
system  will  hereafter  be  known  as  the 
public  inquiry  hotline. 

Criterion  S.b.l:  OROs  provide 
accurate  emergency  information  and 
instructions  to  the  public  and  the  news 
media  in  a  timely  manner.  (NUREG- 
0654.  E.  5,  7;G.3.a.  G.4.C). 

Extent  of  Play 

Subsequent  emergency  information 
and  instructions  should  be  provided  to 
the  public  and  the  media  in  a  timely 
manner  (will  not  be  subject  to  specific 
time  requirements).  For  exercise 
purposes,  timely  is  defined  as  "the 
responsible  ORO  personnel/ 
representatives  demonstrate  actions  to 
disseminate  the  appropriate 
informatfon/instructions  with  a  sense  of 
urgency  and  without  undue  delay."  If 
message  dissemination  is  to  be 
identified  as  not  having  been 
accomplished  in  a  timely  manner,  the 
evaluator(s)  will  document  a  specific 
delay  or  cause  as  to  why  a  message  was 
not  considered  timely. 

The  ORO  should  ensure  that 
emergency  information  and  instructions 
are  consistent  with  protective  action 
decisions  made  by  appropriate  officials. 
The  emergency  information  should 
contain  all  necessar>'  and  applicable 
instructions  (for  example,  evacuation 
instructions,  evacuation  routes, 
reception  center  locations,  what  to  take 


when  evacuating,  information 
concerning  pets!  shelter-in-place 
instructions,  information  concerning 
protective  actions  for  schools  and 
special  populations,  public  inquiry' 
telephone  number,  etc  )  to  assist  the 
public  in  carrying  out  protective  action 
decisions  provided  to  them.  The  ORO 
should  also  be  prepared  to  disclose  and 
explain  the  Emergency  Classification 
Level  (ECL)  of  the  mcident.  At  a 
minimum,  this  information  must  be 
included  in  media  briefings  and/ or 
media  releases,  OROs  should 
demonstrate  the  capability  to  use 
language  that  is  clear  and 
understandable  to  the  public  w-ithin 
both  the  plume  and  ingestion  pathway 
EPZs.  This  includes  demonstration  of 
the  capability  to  use  familiar  landmarks 
and  boundaries  to  describe  protective 
action  areas. 

The  emergency  information  should  be 
all-inclusive  by  including  previously 
identified  protective  action  areas  that 
are  still  valid,  as  well  as  new  areas.  The 
OROs  should  demonstrate  the  capability 
to  ensure  that  emergency  information 
that  is  no  longer  valid  is  rescinded  and 
not  repeated  by  broadcast  media.  In 
addition,  the  OROs  should  demonstrate 
the  capability  to  ensure  that  current 
emergency  information  is  repeated  at 
pre-established  intervals  in  accordance 
with  the  plan  and/or  procedures 

OROs  should  demonstrate  the 
capability  to  develop  emergency 
information  in  a  non-English  language 
when  required  by  «^e  plan  and/or 
procedures. 

If  ingestion  pathway  measures  are 
exercised,  OROs  should  demonstrate 
that  a  system  exists  for  rapid 
dissemination  of  ingestion  pathway 
information  to  pre-determined 
individuals  and  businesses  in 
accordance  with  the  ORO's  plan  and/or 
procedures 

OROs  should  demonstrate  the 
capability  to  provide  timely,  accurate, 
concise,  and  coordinated  information  to 
the  news  media  for  subsequent 
dissemination  to  the  public.  This  would 
include  demonstration  of  the  capabilit>' 
to  conduct  timely  and  pertinent  media 
briefings  and  distribute  media  releases 
as  the  situation  warrants.  The  OROs 
should  demonstrate  the  capability  to 
respond  appropriately  to  inquiries  from 
the  news  media.  All  information 
presented  in  media  briefings  and  media 
releases  should  be  consistent  with 
protective  action  decisions  and  other 
emergency  information  provided  to  the 
public.  Copies  of  pertinent  emergency 
information  (for  example.  EAS  messages 
and  media  releases)  and  media 
information  kits  should  be  available  for 
dissemination  to  the  media. 
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OROs  should  demonstrate  that  an 
effective  system  is  in  place  for  dealing 
with  calls  to  the  public  inquin'  hotline. 
Hotline  staff  should  demonstrate  the 
capability  to  provide  or  obtain  accurate 
information  for  callers  or  refer  them  to 
an  appropriate  information  source. 
Information  from  the  hotline  staff, 
including  information  that  corrects  false 
or  inaccurate  information  when  trends 
are  noted,  should  be  included,  as 
appropriate,  in  emergency  information 
provided  to  the  public,  media  briefings, 
and/or  media  releases. 

All  activities  for  this  criterion  must  be 
based  on  the  OROs  plans  and 
procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
noted  above  or  otherwise  indicated  in 
the  extent  of  play  agreement. 

Evaluation  Area  6 — Support  Operation/ 
Facilities 

Sub-Element  6.a — Monitoring  and 
Decontamination  of  Evacuees  and 
Emergency  Workers  and  Registration  of 
Evacuees 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  capability  to  implement 
radiological  monitoring  and 
decontamination  of  evacuees  and 
emergency  workers,  while  minimizing 
contamination  of  the  facility,  and 
registration  of  evacuees  at  reception 
centers. 

Criterion  6.a.2;The  reception  center/ 
emergency  worker  facility  has 
appropriate  space,  adequate  resources, 
and  trained  personnel  to  provide 
monitoring,  decontamination,  and 
registration  of  evacuees  and/or 
emergency  workers.  (NUREG-0654, 
J.10.h;J,12:K.5.a). 

Extent  of  Play 

Radiological  monitoring, 
decontamination,  and  registration 
facilities  for  evacuees/emergency 
workers  should  be  set  up  and 
demonstrated  as  they  would  be  in  an 
actual  emergency  or  as  indicated  in  the 
extent  of  play  agreement.  This  would 
include  adequate  space  for  evacuees' 
vehicles.  Expected  demonstration 
should  include  '':)  of  the  monitoring 
teams/portal  monitors  required  to 
monitor  20%  of  the  population 
allocated  to  the  facility  within  12  hours. 
Before  using  monitoring  instrument(s), 
the  monitor(s)  should  demonstrate  the 
process  of  checking  the  instrument(s) 
for  proper  operation. 

Staff  responsible  for  the  radiological 
monitoring  of  evacuees  should 
demonstrate  the  capability  to  attain  and 
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sustain  a  monitoring  productivity  rate 
per  hour  needed  to  monitor  the  20% 
emergency  planning  zone  (EPZ) 
population  planning  base  within  about 
12  hours.  This  monitoring  productivity 
rate  per  hour  is  the  number  of  evacuees 
that  can  be  monitored  per  hour  by  the 
total  complement  of  monitors  using  an 
appropriate  monitoring  procedure.  A 
minimum  of  six  individuals  per 
monitoring  station  should  be  monitored, 
using  equipment  and  procedures 
specified  in  the  plan  and/or  procedures, 
to  allow  demonstration  of  monitoring, 
decontamination,  and  registration 
capabilities.  The  monitoring  sequences 
for  the  first  six  simulated  evacuees  per 
monitoring  team  will  be  timed  by  the 
evaluators  in  order  to  determine 
whether  the  twelve-hour  requirement 
can  be  meet.  Monitoring  of  emergency 
workers  does  not  have  to  meet  the 
twelve-hour  requirement.  However, 
appropriate  monitoring  procedures 
should  be  demonstrated  for  a  minimum 
of  two  emergency  workers. 

Decontamination  of  evacuees/ 
emergency  workers  may  be  simulated 
and  conducted  by  interview.  The 
availability  of  provisions  for  separately 
showering  should  be  demonstrated  or 
explained.  The  staff  should  demonstrate 
provisions  for  limiting  the  spread  of 
contamination.  Provisions  could 
include  floor  coverings,  signs  and 
appropriate  means  (for  example, 
partitions,  roped-off  areas)  to  separate 
clean  from  potentially  contaminated 
areas.  Provisions  should  also  exist  to 
separate  contaminated  and 
uncontaminated  individuals,  provide 
changes  of  clothing  for  individuals 
whose  clothing  is  contaminated,  and 
store  contaminated  clothing  and 
personal  belongings  to  prevent  further 
contamination  of  evacuees  or  facilities. 
In  addition,  for  any  individual  found  to 
be  contaminated,  procedures  should  be 
discussed  concerning  the  handling  of 
potential  contamination  of  vehicles  and 
personal  belongings. 

Monitoring  personnel  should  explain 
the  use  of  action  levels  for  determining 
the  need  for  decontamination.  They 
should  also  explain  the  procedures  for 
referring  evacuees  who  cannot  be 
adequately  decontaminated  for 
assessment  and  follow  up  in  accordance 
with  the  ORO's  plans  and  procedures. 
Contamination  of  the  individual  will  be 
determined  by  controller  inject  and  not 
simulated  with  any  low-level  radiation 
source. 

The  capability  to  register  individuals 
upon  completion  of  the  monitoring  and 
decontamination  activities  should  be 
demonstrated.  The  registration  activities 
demonstrated  should  include  the 
establishment  of  a  registration  record  for 


each  individual,  consisting  of  the 
individual's  name,  address,  results  of 
monitoring,  and  time  of 
decontamination,  if  any,  or  as  otherwise 
designated  in  the  plan.  Audio  recorders, 
camcorders,  or  wnritten  records  are  all 
acceptable  means  for  registration. 

All  activities  associated  with  this 
criterion  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as 
they  would  be  in  an  actual  emergency, 
unless  otherwise  indicated  in  the  extent 
of  play  agreement. 

Sub-Element  6.b — Monitoring  and 
Decontamination  of  Emergency  Worker 
Equipment 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
have  the  capability  to  implement 
radiological  monitoring  and 
decontamination  of  emergency  worker 
equipment,  including  vehicles. 

Criterion  6.6.1;  The  facility/ORO  has 
adequate  procedures  and  resources  for 
the  accomplishment  of  monitoring  and 
decontamination  of  emergency  worker 
equipment,  including  vehicles. 
(NUREG-0654.  K,5.b). 

Extent  of  Play 

The  monitoring  staff  should 
demonstrate  the  capability  to  monitor 
equipment,  including  vehicles,  for 
contamination  in  accordance  with  the 
Offsite  Response  Organizations  (ORO) 
plans  and  procedures.  Specific  attention 
should  be  given  to  equipment,  including 
vehicles,  that  was  in  contact  with 
individuals  found  to  be  contaminated. 
The  monitoring  staff  should 
demonstrate  the  capability  to  make 
decisions  on  the  need  for 
decontamination  of  equipment, 
including  vehicles,  based  on  guidance 
levels  and  procedures  stated  in  the  plan 
and/or  procedures. 

The  area  to  be  used  for  monitoring 
and  decontamination  should  be  set  up 
as  it  would  be  in  an  actual  emergency, 
with  all  route  markings, 
instrumentation,  record  keeping  and 
contamination  control  measures  in 
place.  Monitoring  procedures  should  be 
demonstrated  for  a  minimum  of  one 
vehicle.  It  is  generally  not  necessary  to 
monitor  the  entire  surface  of  vehicles. 
However,  the  capability  to  monitor  areas 
such  as  radiator  grills,  bumpers,  wheel 
wells,  tires,  and  door  hemdles  should  be 
demonstrated.  Interior  surfaces  of 
vehicles  that  were  in  contact  with 
individuals  found  to  be  contaminated 
should  also  be  checked. 

Decontamination  capabilities,  and 
provisions  for  vehicles  and  equipment 
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that  cannot  be  decontaminated,  may  be 
simulated  and  conducted  by  interview. 

All  activities  associated  with  this 
criterion  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as 
thev  would  be  in  an  actual  emergency, 
unless  noted  above  or  otherwise 
indicated  in  the  extent  of  play 
agreement. 

Sub-Element  6.c — Temporan-  Care  of 
Evacuees 

Intent 

This  sub-element  derives  from 
NUREG-0654,  which  provides  that 
Offsite  Response  Organizations  (ORO) 
demonstrate  the  capability  to  establish 
relocation  centers  in  host  areas.  The 
American  Red  Cross  (ARC)  normally 
provides  congregate  care  in  support  of 
OROs  under  existing  letters  of 
agreement. 

Criterion  6.C.1:  Managers  of 
congregate  care  facilities  demonstrate 
that  the  centers  have  resources  to 
provide  services  and  accommodations 
consistent  with  American  Red  Cross 
planning  guidelines.  (Found  in  MASS 
CARE — Preparedness  Operations.  ARC 
3031).  Managers  demonstrate  the 
procedures  to  assure  that  evacuees  have 
been  monitored  for  contamination  and 
have  been  decontaminated  as 
appropriate  before  entering  congregate 
care  facilities.  (NUREG-0654.  I.lO.h. 
J.12). 

Extent  of  Play 

Under  this  criterion,  demonstration  of 
congregate  care  centers  may  be 
conducted  out  of  sequence  with  the 
exercise  scenario.  The  evaluator  should 
conduct  a  walk-through  of  the  center  to 
determine,  through  observation  and 
inquiries,  that  the  services  and 
accommodations  are  consistent  with 
ARC  3031.  In  this  simulation,  it  is  not 
necessary  to  set  up  operations  as  they 
would  be  in  an  actual  emergency. 
Alternatively,  capabilities  may  be 
demonstrated  by  setting  up  stations  for 
various  services  and  providing  those 
services  to  simulated  evacuees.  Given 
the  substantial  differences  between 
demonstration  and  simulation  of  this 
objective,  exercise  demonstration 
expectations  should  be  clearly  specified 
in  extent-of-play  agreements. 

Congregate  care  staff  should  also 
demonstrate  the  capability  to  ensure 
that  evacuees  have  been  monitored  for 
contamination,  have  been 
decontaminated  as  appropriate,  and 


have  been  registered  before  entering  the 
facility.  This  capability  may  be 
determined  through  an  interview 
process. 

If  operations  at  the  center  are 
demonstrated,  material  that  would  be 
difficult  or  expensive  to  transport  (for 
example,  cots,  blankets,  sundries,  and 
large-scale  food  supplies)  need  not  be 
physically  available  at  the  facility 
(facilities).  However,  availability  of  such 
items  should  be  verified  by  providing 
the  evaluator  a  list  of  sources  with 
locations  and  estimates  of  quantities. 

All  activities  associated  with  this 
criterion  must  be  based  on  the  OROs 
plans  and  procedures  and  completed  as 
thev  would  be  in  an  actual  emergency, 
unless  noted  above  or  otherwise 
indicated  in  the  extent  of  play 
agreement. 

Sub-Element  6.d — Transportation  and 
Treatment  of  Contaminated  Injured 
Individuals 

Intent 

This  sub-element  derives  from 
NUREG-0654.  which  provides  that 
Offsite  Response  Organizations  (ORO) 
should  have  the  capability  to  transport 
contaminated  injured  individuals  to 
medical  facilities  with  the  capability  to 
provide  medical  services. 

Criterion  6.d.l:  The  facility/ORO  has 
the  appropriate  space,  adequate 
resources,  and  trained  personnel  to 
provide  transport,  monitoring, 
decontamination,  and  medical  services 
to  contaminated  injured  individuals. 
(NUREG-0654,  F.2;  H.IO;  K.5.a.b;L  1, 
4). 

Extent  of  Play 

Monitoring,  decontamination,  and 
contamination  control  efforts  will  not 
delay  urgent  medical  care  for  the  victim. 

Offsite  Response  Organizations  (ORO) 
should  demonstrate  the  capability  to 
transport  contaminated  injured 
individuals  to  medical  facilities.  An 
ambulance  should  be  used  for  the 
response  to  the  victim.  However,  to 
avoid  taking  an  ambulance  out  of 
service  for  an  extended  time,  any 
vehicle  (for  example,  car,  truck,  or  van) 
may  be  used  to  transport  the  victim  to 
the  medical  facility.  Normal 
communications  between  the 
ambulance/dispatcher  and  the  receiving 
medical  facility  should  be 
demonstrated.  If  a  substitute  vehicle  is 
used  for  transport  to  the  medical 
facilitv,  this  communication  must  occur 


before  releasing  the  ambulance  from  the 
drill.  This  communication  would     ' 
include  reporting  radiation  monitoring 
results,  if  available.  Additionally,  the 
ambulance  crew  should  demonstrate,  by 
interview,  knowledge  of  where  the 
ambulance  and  crew  would  be 
monitored  and  decontaminated,  if 
required,  or  whom  to  contact  for  such 
information. 

Monitoring  of  the  victim  may  be 
performed  before  transport,  done  en 
route,  or  deferred  to  the  medical  facility. 
Before  using  a  monitoring,instrument(s), 
the  monitor(s)  should  demonstrate  the 
process  of  checking  the  instrument(s) 
for  proper  operation.  All  monitoring 
activities  should  be  completed  as  they 
would  be  in  an  actual  emergency 
Appropriate  contamination  control 
measures  should  be  demonstrated 
before  and  during  transport  and  at  the 
receiving  medical  fac:ility 

The  medical  facility  should 
demonstrate  the  capability  to  activate 
and  set  up  a  radiological  emergency  area 
for  treatment.  Equipment  and  supplies 
should  be  available  for  the  treatment  of 
contaminated  injured  individuals. 

The  medical  facility  should 
demonstrate  the  capability  to  make 
decisions  on  the  need  for 
decontamination  of  the  individual,  to 
follow  appropriate  decontamination 
procedures,  and  to  maintain  records  of 
all  survey  measurements  and  samples 
taken.  All  procedures  for  the  collection 
and  analysis  of  samples  and  the 
decontamination  of  the  individual 
should  be  demonstrated  or  described  to 
the  evaluator. 

All  activities  associated  with  this 
criterion  must  be  based  on  the  OROs 
plans  and  procedures  and  completed  as 
thev  would  be  in  an  actual  emergency, 
unless  noted  above  or  otherwise 
indicated  in  the  extent  of  play 
agreement. 

Frequency  for  Evaluation  of  New 
Criteria 

The  REP-14  objectives  are  currently 
evaluated  at  the  frequencv  described  on 
Pages  C-2.3  and  C-2.4  of'REP-14. 
Adoption  of  the  new  Exercise 
Evaluation  Areas  renders  these  pages 
obsolete  Table  2  establishes  the 
minimum  frequency  with  each  of  the 
Exercise  Evaluation  Areas  would  be 
exercised,  FEMA  is  open  to  ORO 
proposals  to  voluntarily  exercise  certain 
criteria  more  frequently  than  the 
minimums  listed  below.  ^ 
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Table  2.— Federal  Evaluation  Process  Matrix 


Evaluation  area  and  sub-elements 


1   Emergency  Opjerations  Management 

a  Mobilization 

b  Facilities  

c.  Direction  and  Control  

d  Communications  Equipment  

e.  Equipment  and  Supplies  to  Support  Operations 

2.  Protective  Action  Decisionmaking    

a.  Emergency  Worker  Exposure  Control 

b.  Radiological  Assessment  &  Protective  Action  Rec- 
ommendations &  Decisions  for  the  Plume  Phase  of  the 
Emergency 

c.  Protective  Action  Decisions  for  the  Protection  of  Special 
Populations 

d.  Radiological  Assessment  and  Decisionmaking  for  the  In- 
gestion Exposure  Pathway  ^ 

e.  Radiological  Assessment  &  Decisionmaking  Concerning 
Relocation,  Re-entry,  and  Return  3 

3.  Protective  Action  Implementation  

a.  Implementation  ot  Emergency  Worker  Exposure  Control 

b.  Implementation  of  Kl  Decision    

c.  Implementation  of  Protective  Actions  for  Special  Popu- 
lations 

d.  Implementation  of  Traffic  and  Access  Control  ^  

e.  Implementation  of  Ingestion  Pathway  Decisions  

f.  Implementation  of  Relocation.  Re-entry,  and  Return  Deci- 
sions 

4.  Field  Measurement  and  Analysis  

a.  Plume  Phase  Field  Measurements  and  Analysis  

b.  Post  Plume  Phase  Field  Measurements  and  Sampling  ... 

c.  Laboratory  Operations  

5.  Emergency  Notification  and  Public  Information  

a.1  Activation  of  the  Prompt  Alert  and  Notification  System  .. 
a. 3  Notification  of  Exception  Areas  and/or  Backup  Alen  and 

Notification  System  within  45  Minutes 
b.  Emergency  Information  and  Instructions  for  the  Public 

and  the  Media 
6  Support  Operations/Facilities 

a.  Monitonng  and  Decontamination  of  Evacuees  and  Emer- 
gency Workers  and  Registration  of  Evacuees 

b.  Monitoring  and  Decontamination  of  Emergency  Worker 
Equipment. 

c.  Temporary  Care  of  Evacuees  

d.  Transportation  and  Treatment  of  Contaminated  Individ- 
uals. 


1,  2,  3,  4,  5,  14,  17,  30. 


5,  7,  9,  14,  15,  16.  17,  26,  28. 


5.  14,  15.  16.  17.  27,  29. 


6,  8,  24,  25. 


10,  11,  12,  13. 


18,  19,20,  21,  22. 


Minimum  frequency' 


Every  Exercise. 
Every  Exercise. 
Every  Exercise. 
Every  Exercise. 
Every  Exercise. 

Every  Exercise. 
Every  Exercise 


Every  Exercise. 
Once  in  6  yrs 
Once  in  6  yrs. 


Every  Exercise. 
Once  in  6  yrs."* 
Once  in  6  yrs.^ 

Every  Exercise. 
Once  in  6  yrs. 
Once  in  6  yrs. 


Every  Full  Participation  Exercise. ^ 
Once  in  6  yrs. 
Once  in  6  yrs. 

Every  exercise. 

Every  exercise-as  needed. 

Every  exercise. 

Once  In  6  yrs.s 

Once  in  6  yrs.s 

Once  in  6  yrs.^ 
Every  exercise. 


^  See  Evaluation  Criteria  for  specific  requirements 

2  Each  State  within  the  10-mile  EPZ  of  a  commercial  nuclear  power  site  shall  fully  participate  in  an  exercise  jointly  with  the  licensee  and  appro- 
priate local  governments  at  least  every  two  years  Each  State  with  multiple  sites  within  its  boundaries  shall  fully  participate  in  a  joint  exercise  at 
some  site  on  a  rotational  basis  at  least  every  two  years  When  not  fully  participating  in  an  exercise  at  a  site,  the  State  shall  partially  participate  at 
that  site  to  support  the  full  participation  of  the  local  governments 

3  The  plume  phase  and  the  post-plume  phase  (ingestion,  relocation,  re-entry  and  retum)  can  be  demonstrated  separately. 

■•Should  be  demonstrated  in  every  biennial  exercise  by  some  organizations  and  should  be  demonstrated  at  least  once  every  six  years  by 
every  ORO  with  responsibility  tor  implementation  of  Kl  decision 

5  All  facilities  must  be  evaluated  once  dunng  the  six-year  exercise  cycle 

^  Physical  deployment  of  resources  is  not  necessary 

'Facilities  managed  by  the  Amencan  Red  Cross  (ARC),  under  the  ARC/FEMA  Memorandum  of  Understanding,  will  be  evaluated  once  when 
designated  or  when  substantial  changes  occur;  all  other  facilitiae  not  managed  by  the  ARC  must  be  evaluated  once  in  the  six-year  exercise 
cycle. 
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The  President 


Presidential  Documents 


Proclamation  7546  of  April  23,  2002 
National  Park  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  national  park  system  helps  preserve  our  history,  heritage,  and  the  natural 
beauty  of  our  Nation  for  the  enjoyment  of  all  our  citizens  and  many  inter- 
national visitors.  Thanks  to  our  park  system,  many  of  these  treasures  retam 
their  original  beauty  and  grandeur.  The  parks  are  places  for  recreation, 
education,  and  reflection,  and  we  must  take  care  of  them  in  a  way  that 
preserves  them  for  posterity. 

In  1872,  the  Congress  established  in  the  Territories  of  Montana  and  Wyommg 
what  we  all  know  now  as  Yellowstone  National  Park.  This  beautiful  area 
later  became  the  first  to  be  designated  as  a  national  park.  Our  national 
park  system  was  established  in  1916  to  protect  and  maintain  our  natural 
resources  and  historic  sites.  Today,  there  are  385  national  parks  on  84 
million  acres,  visited  annually  by  280  million  people  from  around  the  world. 

My  Administration's  "National  Parks  Legacy  Project"  was  initiated  to  ensure 
proper  care  for  our  national  park  system.  Through  thoughtful  and  diligent 
efforts,  the  National  Parks  Legacy  Project  will  enhance  the  parks'  ecosystems, 
improve  outdoor  opportunities,  address  infrastructure  needs,  and  establish 
accountability  through  performance  goals.  The  National  Parks  Legacy  Project 
and  other  actions  such  as  our  support  for  the  Everglades  Restoration  Plan 
and  our  request  to  fully  fund  the  Land  and  Water  Conservation  Fund  are 
important  steps  to  support  existing  and  future  parks,  vital  habitats,  and 
threatened  ecosystems.  I  have  asked  the  Secretary  of  the  Interior  to  prepare 
an  annual  report  on  the  conditions  of  our  national  parks  and  to  offer  specific 
recommendations  for  improvements. 

We  must  also  pay  tribute  to  the  role  that  the  dedicated  20,000  men  and 
women  of  the  National  Park  Service  play  in  preserving  our  parks.  Each 
day  these  professionals  and  more  than  120,000  volunteers  work  to  make 
national  parks  accessible,  safe,  educational,  and  well  maintained.  Their  job 
is  critical  to  the  future  of  our  parks  and  national  treasures,  and  America 
is  grateful, 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  bv  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  22  through  April 
28,  2002,  as  National  Park  Week,  I  call  upon  all  the  people  of  the  I'nited 
States  to  join  me  in  recognizing  the  importance  of  national  parks  and  to 
learn   more  about  these   areas   of  beauty   and   their   historical   importance. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  April,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  Inited' States  of  America  the  two  hundred  and  twenty-sixth. 


l^ 
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17669,  17954,  17955.  18149, 
18528,  18547,  19148,  19369, 
19730,  20078.  20080,  20478 

55 17955 

62 17321,  17961 

63 15510.  15674.  16154, 

16343.  16625.  17492.  20206 

70 15767 

81 17955 

96 17954 

97 17954 

122 17122 

123 17122 

124 17122 

125 17122 

141 19030 

180 16073.  18150 

228 15348 

261 18528 

262 18528 

264 18528 

265 18528 

270 18528 

271 20080 

432 20081 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 

42  CFR 

68c 17650 

43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 


44  CFR 

64 16030 

67 20446 

Proposed  Rules: 

67 20481 

45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 r. 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626.  18845 

1639 19342 

2551 18846.  20485 

2552 18847 

46  CFR 

45 19685 

Proposed  Rules: 

151 19730 

356 18547 

540 19535.  19730 

47  CFR 

0 18827 

1  16647  17009.  18827 

2 17009.  17288 

11 18502 

25 17288 

26 17009 

32 20052 

36 17013 

51 20052 

52 16322 

54 15490.  17014.  19809. 

20052 

61 17009 

63 18827 

69 15490,  17009 

73 15493,  15735.  15736 


16651  16652  17014  17654 
18832  19693  20459 

74  16652 

76  17015 

87  17288 

90  16652 

Proposed  Rules: 

0         18560 

1  17036  17325  18560 

2 16663  ^:"038 

25  16347 

52  16347 

61  17036 

69 17036 

73  ,     15768  15769  16350 

16351  16673  16706  17041 
17669  17670,  17963  ^9151 
19152,  19732  20485 

74 16683 

76  18848 

80  16683 

90 16351  16683 

97 16683 

48  CFR 

1823 17016 

1836 1^016 

1852       17016 

Proposed  Rules: 

16        19952 

22 19952 

27  : 17278 

31 19952 

37 19952 

52 ,..17278  19952 

203 18160 

208 15351 

216 15351 

225 18161 

49  CFR 

171 15736 

172 15736 

173 15736 

174 15736 

176 15736 

178 15736 


180  ■'5736 

216  19970 

229  16032 

232  17556 

238  19970 

533  16052 

57"  19343  19518 

5"3  '9693 

659  15725 

Proposed  Rules: 

■'1        15510 

■^2  15510 

173  15510 

175 "55'C 

19"  16355 

192  16355 

195  16355 

533  "9536 

56~  -s-eg 

57"  15769 

574  15769 

575  15769 

50  CFR 

17      1533~  "8356  198"2 

222  20054 

223 18833  20054 

229    ^5493 

230  20055 

600  "5338 

648  20056 

660  ^5338  16322  16323 

18" 17    18512   20056 
679  16325    ^8129   2005'' 

Proposed  Rules: 

17  15856    16492    185:'2 

92  1670~ 

216  19370 

600  15516,  19152,  19154 

622  16359 

635  17349 

648     16079    16362 

654  19155 

660    17353,  17354,  185"6 

679  15517 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  APRIL  25,  2002 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Compliance  with  other 
agency  programs; 
published  3-26-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Tax-exempt  organizations; 
taxation  of  income  from 
corporate  sponsorship; 
published  4-25-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
'  promotion  order: 
Cotton  Board  Rules  and 
Regulations;  amendment; 
comments  due  by  5-2-02; 
published  4-2-02  [FR  02- 
07919] 
Pears  (winter)  grown  in — 
Oregon  and  Washington; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
07918] 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
4-30-02;  published  3-1-02 
[FR  02-04706] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alasl^a;  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacific  Groundfish 
Observer  Program; 
comments  due  by  5-2- 
02;  published  4-2-02 
[FR  02-07930] 
Caribt>ean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources  and  Gulf  of 
Mexico  reef  fish, 


comments  due  by  4-29- 
02:  published  2-27-02 
[FR  02-04672] 
Magnuson-Stevens  Act 

provisions — 

Exempted  fishing  pemnits; 
comments  due  by  4-30- 
02;  published  4-18-02 
[FR  02-09327] 
West  Coast  States  and 

Western  Pacific 

fishenes — 

Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08691] 

Pacific  Coast  groundfish; 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08690] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 
comments  due  by  4-29-02; 
published  2-26-02  [FR  02- 
03515] 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
National  Industnal  Security 
Program;  secunty 
amendments;  comments 
due  by  4-29-02;  published 
3-28-02  [FR  02-07298] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
Asset  retirement  obligations; 
accounting  and  reporting; 
technical  conference; 
comments  due  by  4-29- 
02,  published  4-4-02  [FR 
02-08133] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
Interstate  ozone  transport 

reduction — 

Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  ailes; 
response  to  court 
decisions;  comments 
due  by  4-29-02; 
published  4-12-02  [FR 
02-08929] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07939] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations; 


West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07940] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  4-29-02;  published 
3-15-02  [FR  02-06153] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  4-29-02;  published 
2-26-02  [FR  02-04403] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Michigan;  comments  due  by 
4-29-02;  published  3-11- 
02  [FR  02-05709] 
Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
4-29-02;  published  4-5-02 
[FR  02-08254] 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program;  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04321] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fire  prevention  and  control: 
Firefighters  Assistance  Grant 
Program;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04388] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Ambulance  services  fee 
schedule  and  physician 
certification  requirements 
for  coverage  of 
nonemergency  ambulance 
services;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04548] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Newcomb's  snail; 
comments  due  by  4-29- 
02;  published  3-29-02 
[FR  02-07724] 
Various  plants  from  Lanai, 
HI;  comments  due  by 
5-3-02;  published  3-4-02 
[FR  02-04335] 


Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  5-1-02; 
published  3-19-02  [FR  02- 
06527] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration; 
$3.00  immigration  user  fee 
for  certain  commercial 
vessel  passengers 
previously  exempt; 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
08011] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
castes;  list;  comments  due 
by  4-29-02;  published  2- 
11-02  [FR  02-03228] 
STATE  DEPARTMENT 
Consular  services;  fee 
schedule;  comments  due  by 
4-29-02;  published  3-28-02 
[FR  02-06863] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety; 
Beveriy,  MA;  safety  zone; 
comments  due  by  5-1-02; 
published  3-25-02  [FR  02- 
07002] 
Cumberiand  Bay.  NY;  safety 
zone;  comments  due  by 
5-2-02;  published  4-2-02 
[FR  02-07915] 
Groton  Long  Point  Yacht 
Club,  CT;  safety  zone; 
comments  due  by  4-29- 
02;  published  3-29-02  [FR 
02-07572] 
Nahant  Bay,  Lynn,  MA; 
safety  zone;  comments 
due  by  5-1-02;  published 
3-20-02  [FR  02-06762] 
Willamette  River,  OR; 
security  zone;  comments 
due  by  5-2-02;  published 
3-18-02  [FR  02-06361] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations; 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
compensation  procedures; 
comments  due  by  4-30- 
02;  published  4-16-02  [FR 
02-09243] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
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Airbus,  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07995] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing:  comments  due  by 
4-30-02:  published  3-1-02 
[FR  02-04888] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing:  comments  due  by 
5-2-02:  published  3-18-02 
[FR  02-06332] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier:  comments  due 
by  4-29-02:  published  3- 
28-02  [FR  02-07409] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier:  comments  due 

by  4-29-02:  published  4-3- 

02  [FR  02-07994] 
Fokker:  comments  due  by 

4-29-02:  published  3-28- 

02  [FR  02-07429] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fokker:  comments  due  by 
5-2-02:  published  4-4-02 
[FR  02-08172] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  industhes. 
Ltd.;  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07750] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  4-29- 
02;  published  3-14-02  [FR 
02-06097] 


MT-Propeller  Entwicklung 
GMBH;  comments  due  by 
4-29-02:  published  2-27- 
02  [FR  02-04587] 
Rolls-Royce  pic:  comments 
due  by  4-29-02:  published 
2-26-02  [FR  02-04367] 
Saab:  comments  due  by  4- 
29-02:  published  4-3-02 
[FR  02-07992] 
Special  conditions — 
Lancair  Co   Model  LC40- 
550FG-E.  comments 
due  by  4-29-02: 
published  3-28-02  [FR 
02-07503] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Meetings 
Motorcoach  safety 
improvements:  public 
meeting:  comments  due 
by  4-29-02:  published  3- 
28-02  [FR  02-07366] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Passenger  civil  aviation 
secunty  service  fees: 
imposition  and  collection: 
comments  due  by  4-30-02: 
published  3-28-02  [FR  02- 
07652] 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
Air  cargo  manifest:  air 
waybill  numtjer  re-use; 
comments  due  by  4-30- 
02:  published  3-1-02  [FR 
02-04954] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

.    Deductions  and  credits: 
disallowance  for  failure  to 
file  timely  return:  cross- 
reference:  comments  due 
by  4-29-02:  published  1- 
29-02  [FR  02-02045] 

Procedure  and  administration: 

Agent  for  certain  purposes: 

definition:  comments  due 

by  5-2-02;  published  2-1- 

02  [FR  02-02533] 

TREASURY  DEPARTMENT 

Agency  information  collection 
activities: 

Submission  tor  0MB  review: 
comment  request, 
comments  due  by  4-29- 
02;  published  3-29-02  [FR 
02-07563] 


VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions, 
comperisation   dependency, 
etc 

Accrued  benefits,  evidence: 
comments  due  by  5-3-02 
published  3-4-02  [FR  02- 
05134] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  nara  gov  fedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law    (individual 
pamphlet)  form  from  the 
Supenntendeni  of  Documents 
U.S.  Govemment  Printing 
Office.  Washington    DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:- 
www  access  gpo  gov  nara/' 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  1432/P.L.  107-160 

To  designate  the  facility  of  the 
United  States  Postal  Sen^ice 
located  at  3698  Inner 
Penmeter  Road  m  Valdosta 
Georgia,  as  the    Major  Lyn 
Mcintosh  Post  Office 
Building"    (Apr    18   2002:  116 
Stat    123) 

H.R.  174a/P.L.  107-161 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  805  Glen  Burme 
Road  in  Richmond   Virginia 
as  the    Tom  Bliley  Post  Office 
Building"    (Apr    18    2002:  116 
Stat   124) 

H.R.  1749/P.L.  107-162 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  685  Turnberry  Road 
in  Newport  News.  Virginia   as 
the  "Hertjert  H   Bateman  Post 
Office  Building"    (Apr    16. 
2002:  116  Stat    125) 

H.R.  2577/P.L  107-163 

To  designate  the  facility  of  the 
United  States  Postal  Service 


located  at  3i0  South  State 
Street  m  St    Ignace    Michigan, 
as  the    Bob  Davis  Post  Office 
Building"    (Apr    18   2002    116 
Stat    126) 

H.R.  2876/P.L.  107-164 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  m  Harlem    Montana 
as  the    Francis  Bardanouve 
United  States  Post  Office 
Building"    (Apr    18.  2002    116 
Stat    127) 

H.R.  2910/P.L.  107-165 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  3131  Soutn  Crater 
Road  in  Petersburg,  Virginia, 
as  the  Norman  Sisisky  Post 
Office  Building  (Apr  18. 
2002    116  Stat    128) 

H.R.  3072/P.L.  107-166 

To  designate  the  tacility  of  the 
United  States  Postal  Service 
located  at  125  Mam  Street  m 
Forest  City    North  Carolina   as 
the    Vernon  Tarlton  Post 
Office  Building     (Apr    18. 
2002    116  Stat    129) 

H.R.  3379/P.L.  107-167 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  375  Cards  Path  m 
Deer  Park    New  York   as  the 
Raymond  M    Downey  Post 
Office  Building     (Apr    18 
2002    116  Stat    I30i 

Last  List  April  8,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscnbe   go  to  http:// 
hydra  gsa  gov  archives 
publaws-i  htmi  or  send  E-mail 
to  Iistserv@list8erv.gs8.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  texi  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
Sf)ecific  inquines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnccs  down  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  sho\^n  in  this  example: 


A  renevkal  notice  *ili  he 
sent  approximatelv  9<J  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


JOHN  SMITH 

::2  MAIN  STREET 

FORSSTVItXE  MD  20704 


/•• 

DEC9-  R  I 


fvFRDQ    SMTTK212J 
'■  JOHN    SMITH 
'212    MAIK    STREET 
;  FORESr;iLLE   MD    20704 


DEC97R  1 


To  be  sure  that  your  serv-ice"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  ser%'ice  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn;  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washmgton,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supenntendent  of  Documents  Subscription  Order  Form 
otdK  PnicKaing  C(xM  Chtrgt  youf  ordtr.  • 

*  5468  «'»  £*»y' 

|— I  vr-c  .„  To  fax  your  orders  (202)512-2250 

U    I ILS.  enter  ray  subscnpuoms)  as  follows:  p,^^  ^^  ^^^^^  ^2^^  512-1800 

subscnpuons  to  Federal  Register  (TR);  including  the  daily  Federal  Register,  monthly  Index  and  Ust 

of  CFR  Sections  .\ffected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRIX)),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

Intemalioaal  customers  please  add  25%. 


Company  or  penonal  name 


Additional  address/attention  hne 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


nease  Choose  Method  of  FaymeBt: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(Please  type  or  pnnt) 


Street  addre.<s 


aty.  State,  ZIP  code 


Daytime  phone  including  area  code 


PuFchaM  ortler  number  (opoonal) 

May  «c  OMkr  yiMrnMBetaldRS  avdiMe  to  ether  nuhn? 


YES    NO 


-D 

CI  VISA      CH  MasterCard  Account 

I  M  1  I  ED 


L 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


AuUionzing  signature  " 

Mail  To:  Superintendent  of  Documents 
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REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docltet  No.  FV02-925-2  IFR] 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California;  Revision  to 
Container  and  Pacic  Requirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  revises  container 
and  pack  requirements  prescribed  under 
the  California  grape  marketing  order 
(order).  The  order  regulates  the  handling 
of  grapes  grown  in  a  designated  area  of 
Southeastern  California  and  is 
administered  locally  by  the  California 
Desert  Grape  Administrative  Committee 
(Committee).  This  rule  adds  four  new 
containers  (38L,  38M.  CP,  and  CPl)  to 
the  list  of  containers  authorized  for  use 
by  grape  handlers  regulated  under  the 
grape  order,  allows  reusable  plastic 
containers  (RPCs)  in  shipping  grapes, 
revises  lot  stamping  requirements  for 
RPCs.  exempts  master  containers 
containing  individual  consumer 
packages  from  the  minimum  net  weight 
requirements  specified  under  the  order, 
and  revises  marking  and  minimum  net 
weight  requirements  for  clarity.  This 
rule  is  expected  to  help  handlers 
compete  more  effectively  in  the 
marketplace,  better  meet  the  needs  of 
buyers,  and  to  improve  producer 
returns. 

DATES:  April  29,  2002;  comments 
received  by  June  25,  2002,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 


Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue,  SVV  STOP  0237, 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone.  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  S\V  STOP  0237. 
Washingtpn,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue.  SW  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
925  (7  CFR  part  925),  as  amended, 
regulating  the  handling  of  grapes  grown 
in  California,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  .^rt,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  pro%ision  of  the  order,  or  any 
obligation  imposed  in  co/inection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  revises  container  and  pack 
requirements  prescribed  under  the 
California  grape  order.  The  order 
regulates  the  handling  of  grapes  grown 
in  a  designated  area  of  Southeastern 
California  and  is  administered  locally 
bv  the  Committee.  This  rule  adds  four 
new  containers  (38L.  38M.  CP,  and  CPl) 
to  the  list  of  containers  authorized  for 
use  by  grape  handlers  regulated  under 
the  grape  order,  allows  RPCs  in 
shipping  grapes,  revises  lot  stamping 
requirements  for  RPCs,  and  exempts 
master  containers  containing  individual 
consumer  packages  from  the  minimum 
net  weight  requirements  specified  under 
the  order.  This  rule  is  expected  to  help 
handlers  compete  more  effectively  in 
the  marketplace,  better  meet  the  needs 
of  buyers,  and  to  improve  producer 
returns  The  Committee  unanimously 
recommended  these  changes  at  its 
February  12,  2002.  meeting  and  clarified 
via  a  fax  vote  on  Februar>'  21 .  2002. 

Addition  of  Four  New  Containers  and 
Usage  of  RPCs 

Section  925.52(a)(4)  of  the  grape  order 
provides  authority  to  regulate  size, 
capacitv.  weight,  dimensions,  marking, 
materials,  and  pack  of  containers,  which 
mav  be  used  in  the  handling  of  grapes. 

Section  925.304(b)(1)  of  the  orders 
rules  and  regulations  outlines  container 
and  pack  requirements  for  grapes  and 
requires  such  grapes  to  be  packed  in 
containers  which  are  new  and  clean  and 
which  otherwise  meet  the  requirements 
of  §§1380.14.  1380. 19(n).  1436.37.  and 
1436.38  of  Title  3:  California  Code  of 
Regulations  (CA  Code  of  Regulations). 

Currently.  §925. 304(b)(l)(i)  through 
(b)(l)(iii)  of  the  order's  rules  and 
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regulations  authorize  ten  containers  (28. 
391,  39K,  38Q,  38R.  38S.  38T.  38U.  38V, 
and  a  5  kilo)  for  use  by  grape  handlers, 
and  also  authorize  the  Committee  to 
approve  other  types  of  containers  for 
experimental  or  research  purposes. 

Section  925.304(f)  states  that  certain 
container  and  pack  requirements  cited 
in  this  regulation  are  specified  in  the 
Code  of  Regulations  and  are 
incorporated  by  reference  and  that  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register. 

Container  requirements  prescribed 
under  the  California  grape  order  were 
last  revised  in  January  1998  (63  FR  655, 
January  7,  1998).  In  March  1998.  the  38L 
grape  lug  was  added  to  the  CA  Code  of 
Regulations,  but  has  not  yet  been  added 
to  the  list  of  approved  containers  under 
the  Federal  order.  The  38L  grape  lug  is 
defined  as  any  container  with  an  inside 
depth  of  7"^  H  inches,  an  outside  width  of 


13 "A 6  inches,  and  an  outside  length  of 
16  inches. 

Since  that  time,  many  retailers  have 
asked  handlers  to  pack  grapes  in 
specific  RPCs.  corrugated  lugs,  and 
master  containers  that  are  not 
authorized  as  containers  under 
§925.304(b)(l)(i).  There  are  several 
manufacturers  of  these  containers,  and 
each  manufacturer's  container 
dimensions  vary  slightly.  During 
previous  seasons,  handlers  applied  for 
and  obtained  Committee  approval  to  use 
these  containers  on  an  experimental 
basis. 

Recently,  the  Grape  and  Tree  Fruit 
League  (League)  petitioned  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  to  add  the  38M 
grape  lug  to  the  list  of  standardized 
containers  in  the  CA  Code  of 
Regulations.  Standard  containers 
represent  container  types  that  are 
recognized  bv  the  industry  and  adopted 


by  the  retail  trade.  The  CDFA  expects 
the  38M  grape  lug  to  be  standardized  in 
the  CA  Code  of  Regulations  by  May 
2002. 

At  its  February  12,  2002,  meeting,  the 
Committee  unanimously  recommended 
adding  most  of  the  containers 
previously  approved  as  experimental 
containers,  including  the  38M  grape  lug, 
to  the  list  of  containers  authorized 
under  the  order's  rules  and  regulations. 
In  reviewing  container  dimensions,  the 
Committee  concluded  that  the  depth, 
width,  and  length  dimensions  for  the 
38L,  38M,  CP,  and  CPl  grape  lug's 
encompass  the  dimensions  of  the 
containers  previously  approved  by  the 
Committee  for  experimental  purposes. 
Therefore,  the  Committee  unanimously 
recommended,  through  a  fax  vote  on 
February  21,  2002,  that  the  following 
four  containers  be  added  to  the  list  of 
containers  authorized  in  the  order's 
rules  and  regulations: 


Container 


Depth  inside       Width  outside      Length  outside 


38L  Grape  Lug  . 
38M  Grape  Lug 
CP  Grape  Lug  .. 
CP1  Grape  Lug 


75/8 
4V4-5% 

31V16-43/4 
43/4-5 


13^Vi6 
15%-16 

153/4-159/16 ! 

19 '^20 


16 

23VS-24 

23V2-2334 

233/4-24 


These  containers  may  be  constructed 
of  several  different  materials  (e.g.. 
plastic  or  fiberboard)  but  should 
conform  to  the  range  of  dimensions 
listed  above. 

These  containers  are  an  integral  part 
of  the  marketing  efforts  used  by  many 
handlers  to  meet  market  demands.  Some 
of  these  containers  are  RPCs.  Retailers 
have  requested  that  fruit  be  shipped  in 
RPCs,  as  it  can  be  cooled  quickly  in 
these  containers.  This,  in  turn,  helps 
ensure  that  the  grapes  are  fresh  when 
they  arrive  at  destination.  The  use  of 
RPCs  may  result  in  substantial  savings 
to  retailers  for  storage  and  disposal  as 
retailers  return  RPCs  to  a  central  area  for 
cleaning  and  redistribution.  Cost 
savings  may  accrue  to  handlers,  as  well, 
since  they  do  not  have  to  buy  new 
containers  for  each  shipment. 

Section  925.304(b)(1)  of  the  rules  and 
regulations  requires  grapes  to  be  packed 
in  new  and  clean  containers. 
Containers,  other  than  RPCs,  are 
intended  to  be  used  once  and  discarded. 
Grapes  packed  in  RPCs  are  typically 
delivered  to  the  retailer,  emptied,  and 
returned  to  the  clearinghouse  for 
cleaning  and  redistribution.  As  RPCs  are 
reusable,  the  Committee  recommended 
that  the  rules  and  regulations  be  revised 
to  allow  RPCs  to  be  reused,  provided 
such  containers  are  cleaned.  Allowing 
RPCs  to  be  reused  is  expected  to  reduce 


the  burden  on  handlers  as  they  will  not 
have  to  apply  and  obtain  Committee 
approval  annually  to  utilize  them. 

Adding  these  four  containers  to  the 
rules  and  regulations  will  enable 
handlers  to  meet  their  customer 
requirements  this  season.  This  action 
will  help  the  industry  in  providing 
consumers  with  high  quality  grapes, 
promoting  buyer  satisfaction,  and 
improving  producer  returns.  This  action 
will  not  impact  the  grape  import 
requirements. 

Lot  Stamping  Requirements 

Section  925.55  of  the  order  requires 
inspection  and  certification  of  grapes, 
handled  by  handlers. 

Section  925.304(b)(4)  of  the  grape 
order's  rules  and  regulations  requires 
containers  of  grapes  to  be  plainly 
marked  with  the  lot  stamp  number 
corresponding  to  the  lot  inspection 
conducted  by  an  authorized  inspector, 
and  specifies  that  such  requirement 
shall  not  apply  to  containers  in  the 
center  tier  of  a  3  box  by  3  box  pallet 
configuration. 

Each  lot  will  be  traceable  through  the 
lot  stamp,  since  the  lot  stamp  number 
on  the  pallet  tag  corresponds  to  the  lot 
stamp  number  annotated  on  the 
inspection  certificate. 

During  the  2001  season,  the 
Committee  approved  the  use  of  RPCs  for 


experimental  purposes.  RPCs  are  made 
of  plastic  and  retailers  send  these 
reusable  containers  to  a  central 
clearinghouse  after  use  for  cleaning  and 
sanitizing.  Because  RPCs  are  reusable, 
these  plastic  containers  do  not  support 
markings  that  are  permanently  affixed  to 
the  container.  All  markings  must  be 
printed  on  cards  which  slip  into  tabs  on 
the  front  or  sides  of  the  containers.  The 
cards  are  easily  inserted  and  removed, 
and  further  contribute  to  the  efficient 
use  of  the  container.  Because  of  their 
unique  portability,  the  industry  and 
inspection  service  are  concerned  that 
the  cards  on  pallets  of  inspected* 
containers  could  easily  be  moved  to 
pallets  of  uninspected  containers. 

The  industry  experimented  last 
season  with  round  adhesive  labels  on 
RPCs.'The  lot  stamp  number  was 
stamped  on  the  round  adhesive  label 
and  placed  on  the  RPCs.  However,  it 
was  difficult  to  remove  the  adhesive 
label  in  the  wash  cycle.  Additionally, 
handlers  found  that  workers  needed  to 
affix  the  adhesive  label  to  the  RPCs,  and 
inspectors  needed  to  stamp  the  lot 
stamp  number  on  the  adhesive  labels, 
outside  of  cold  storage  facilities.  During 
July  2001,  temperatures  in  the 
production  area  reached  100  to  118 
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degrees  Fahrenheit.  Committee 
members  estimated  that  for  each  hour 
that  grapes  were  outside  of  cold  storage 
after  harvest,  a  day's  shelf  life  was  lost. 
Handler  members  calculated  that 
affixing  adhesive  labels  to  RPCs  cost  the 
grape  industry  approximately  $0.10  per 
grape  lug  in  materials  and  labor.  The 
inspection  service  and  the  Committee 
have  presented  their  concerns  to  the 
manufacturers  of  these  types  of  grape 
lugs.  One  manufacturer  has  indicated  a 
willingness  to  address  the  problem  by 
offering  an  area  on  the  principal  display 
panel  where  the  container  markings  will 
adhere  to  the  box.  However,  the 
manufacturer  believes  that  this  change 
may  not  be  feasible  in  the  near  futiu-e. 
To  address  the  additional  time  and 
cost  of  affixing  adhesive  labels  to 
containers,  the  Committee  unanimously 
recommended  that  the  lot  numbers  be 
stamped  on  two  USDA-approved  pallet 
tags,  with  each  pallet  tag  affixed  to 
opposite  sides  of  each  pallet  of 
containers.  The  pallets  will  be  wrapped 
with  clear  plastic  immediately  after 
inspection,  ensuring  the  tags  cannot  be 
easily  removed,  although  the  tags 
remain  visible  beneath  the  wTap.  The 
Committee  estimated  that  affixing  lot 
stamp  numbers  to  pallet  tags  would 
reduce  handler  costs  by  $950,000,  make 
handler  operations  more  efficient,  and 
will  provide  consumers  with  high 
quality  grapes.  Additionally,  each  lot 
will  be  traceable  through  the  lot  stamp, 
since  the  lot  stamp  niunber  on  the  pallet 
tag  corresponds  to  the  lot  stamp  number 
annotated  on  the  inspection  certificate. 
This  action  will  not  affect  imports. 

Minimum  Net  Weight  Requirements 

Section  925.52(a)(4)  of  the  grape  order 
provides  authority  to  fix  the  size, 
capacity,  weight,  dimensions,  markings, 
materials,  and  pack  of  the  container, 
which  may  be  used  in  the  handling  of 
grapes. 

Section  925.304(b)(2)  specifies  that 
the  minimum  net  weight  of  grapes  in 
any  container,  except  for  containers 
containing  grapes  packed  in  sawdust, 
cork,  excelsior  or  similar  packing 
material  or  packed  in  bags  or  wrapped 
in  plastic  or  paper,  and  experimental 
containers,  shall  be  20  pounds  based  on 
the  average  net  weight  of  grapes  in  a 
representative  sample  of  containers. 

Section  925, 340(d)(2)  further  specifies 
that  containers  of  grapes  packed  in  bags 
or  wrapped  in  plastic  or  paper  prior  to 
being  placed  in  these  containers  shall 
meet  a  minimum  net  weight 
requirement  of  18  pounds. 

Several  years  ago,  the  California  Table 
Grape  Commission  (Commission) 
funded  a  3-year  research  project 
designed  to  determine  if  current 


practices  were  getting  the  product  to  the 
retailer  and  ultimately  the  consumer  in 
the  best  possible  condition.  A  study  of 
grape  packaging  was  conducted  by  Dr. 
Harry  Shorey  of  the  University  of 
California  at  Davis  and  the  University  of 
California  at  Kearney  Agricultural 
Center  at  Parlier.  The  study  concluded 
that  the  California  grape  industry 
should  modify  container  dimensions  so 
that  containers  will  fit  better  on  the 
standard  48  x  40-inch  pallets,  and  that 
the  container  minimum  net  weights 
should  be  reduced  to  18  and  20  pounds. 
Based  on  these  conclusions,  the 
Committee  recommended  and  USDA 
approved  reducing  the  minimum  net 
weight  requirements  in  March  1996  to 
enhance  the  deliverability  of  grapes  (61 
PR  11129,  March  19.  1996). 

Since  that  time,  grape  handlers  have 
packed  grapes  in  18  and  20-pound 
containers  and  marked  such  containers 
as  18  and  20  pounds.  The  minimum  net 
weight  of  grapes  in  20-pound  containers 
is  based  on  the  average  net  weight  of 
grapes  in  a  representative  sample  of 
containers.  The  minimum  net  weight  of 
grapes  for  the  18-pound  containers  also 
is  based  on  an  average  net  weight  of 
grapes  in  a  representative  sample  of 
containers.  The  language  in  §  925.304 
(b)(2)  is  changed  to  specifically  provide 
that  containers  containing  grapes 
packed  in  bags  or  wTapped  in  plastic  or 
paper  prior  to  being  placed  in  these 
containers  must  meet  a  minimum  net 
weight  requirement  of  18  pounds  based 
on  an  average  net  weight  of  grapes  in  a 
representative  sample  of  containers. 

Approximately  95  percent  of  all 
grapes  shipped  during  the  2001  season 
were  shipped  in  18-pound  containers. 
Grapes  normally  lose  moisture  during 
shipment.  To  address  mislabeling 
concerns,  it  is  common  practice  in  the 
industry  to  pack  containers  of  grapes 
slightly  over  the  minimum  net  weight 
required  to  allow  for  shrink,  and  to 
mark  these  containers  as  18  or  20 
pounds,  respectively.  Last  season,  some 
containers  were  packed  with  slightly 
more  than  21  pounds  and  marked  as  21 
pounds.  Marking  containers  other  than 
18  or  20  pounds  causes  confusion  in  the 
marketplace  and  impacts  on  handler 
assessments  and  statistical  reporting. 
Thus,  the  Committee  unanimously 
recommended  at  its  Februan,-  12.  2002. 
meeting,  that  containers  packed  with 
slightly  more  than  18  or  20  pounds  shall 
be  marked  as  18  and  20  pounds, 
respectively.  To  address  this  issue,  the 
text  of  this  interim  final  rule  provides 
that  containers  other  than  master 
containers  containing  individual 
consumer  packages  are  to  be  marked 
with  the  net  weight  of  18  or  20  pounds, 
as  appropriate. 


Recently,  retailers  have  requested 
master  containers  containing  individual 
consumer  packages  that  weigh  a  total  of 
24  pounds,  16  pounds,  or  10  pounds. 
An  individual  consumer  package  is  a 
package  that  is  customarily  produced 
and  distributed  for  sale  to  individuals 
for  their  personal  consumption. 

The  Committee  discussed  the  best 
means  of  allowing  handlers  to  meet 
orders  for  master  containers  containing 
individual  consumer  packages  that  had 
different  minimum  net  weight 
requirements.  The  Committee  estimated 
that  approximately  2  percent  of  the  crop 
is  shipped  in  master  containers 
containing  individual  consumer 
packages  and  unanimously 
recommended  revising  §  925.304(b)(2) 
to  exempt  master  containers  containing 
individual  consumer  packages  from  the 
minimum  net  weight  requirements  of  18 
or  20  pounds.  These  revisions  will 
enable  handlers  to  compete  more 
effectively  in  the  marketplace  and  to 
better  meet  the  needs  of  buyers  These 
revisions  do  not  impact  the  grape 
import  regulation, 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RF.A).  the 
Agricultural  Marketing  Ser%'ice  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulator%'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  producers 
of  grapes  in  the  production  area  and 
approximately  26  handlers  subject  to 
regulation  under  the  order.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration 
(SBA)(13  CFR  121  201)  as  those  having 
aimual  receipts  less  than  S750.000.  and 
small  agricultural  ser\'ice  firms  are 
defined  as  those  whose  annual  receipts 
are  less  than  $5. 000.000 

Last  vear,  about  69  percent  of  the 
handlers  could  be  considered  small 
businesses  under  SBA's  definition  and 
about  31  percent  could  be  considered 
large  businesses.  It  is  estimated  that 
about  88  percent  of  the  producers  have 
annual  receipts  of  less  than  S750.000. 
Therefore,  the  majority  of  handlers  and 
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producers  of  grapes  may  be  classified  as 
small  entities. 

This  rule  invites  comments  on 
revisions  to  container  and  pack 
requirements  prescribed  under  the 
California  grape  order.  This  rule  adds 
four  new  containers  (38L.  38M.  CP.  and 
CPl)  to  the  list  of  containers  authorized 
for  use  bv  grape  handlers  regulated 
under  the  grape  order,  which  covers 
grapes  grown  in  a  designated  area  of 
Southeastern  California.  This  rule  also 
allows  handlers  to  ship  grapes  in  RPCs, 
revises  lot  stamping  requirements  for 
RPCs,  and  exempts  master  containers 
containing  individual  consumer 
packages  from  the  minimum  net  weight 
requirements  specified  under  the  grape 
order.  Additionally,  this  rule  clarifies 
marking  requirements  for  18  and  20 
pound  containers  and  removes  obsolete 
language  contained  in  §§  925.304(a)  and 
925.304(b)(iii)  that  was  applicable  to  the 
period  June  1,  1998,  through  August  15, 
1998. 

The  order  regulates  the  handling  of 
grapes  grown  in  California  and  is 
administered  locally  by  the  Committee. 
This  rule  is  expected  to  help  handlers 
compete  more  effectively  in  the 
marketplace,  better  meet  the  needs  of 
buyers,  and  to  improve  producer 
returns.  The  Committee  unanimously 
recommended  these  changes.  Authority 
for  these  actions  is  provided  in 
§§  925.52  and  925.55  of  the  order. 

Addition  of  Four  New  Containers  and 
Usage  of  RPCs 

Section  925.304(bKl)  of  the  order's 
rules  and  regulations  outlines  container 


and  pack  requirements  for  grapes  and 
requires  such  grapes  to  be  packed  in 
containers  which  are  new  and  clean  and 
which  otherwise  meet  the  requirements 
of  §§1380.14.  1380.19(n),  1436.37,  and 
1436.38  of  the  Code  of  Regulations. 

Currently  §925. 304(b)(l)(i)  through 
(b)(l)(iii)  of  the  order's  rules  and 
regulations  authorize  ten  containers  (28, 
391.  39K.  38Q,  38R,  38S.  38T,  38U,  38V, 
and  a  5  kilo)  for  use  by  grape  handlers, 
and  also  authorize  the  Committee  to 
approve  other  types  of  containers  for 
experimental  or  research  purposes. 

Section  925.304(f)  states  that  certain 
container  and  pack  requirements  cited 
in  this  regulation  are  specified  in  the 
Code  of  Regulations  and  are 
incorporated  by  reference  and  that  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register. 

Container  requirements  prescribed 
under  the  California  grape  order  were 
last  revised  in  January'  1998  (63  FR  655, 
lanuary  7.  1998).  In  March  1998,  the  38L 
grape  lug  was  added  to  the  Code  of 
Regulations,  but  has  not  yet  been  added 
to  the  list  of  approved  containers  under 
the  order.  The  38L  grape  lug  is  defined 
as  any  container  with  an  inside  depth  of 
ZVs  inches,  an  outside  width  of  13"/ir 
inches,  and  an  outside  length  of  16 
inches. 

Since  that  time,  many  retailers  have 
asked  handlers  to  pack  grapes  in 
specific  RPCs,  corrugated  lugs,  and 
master  containers  that  are  not 
authorized  as  containers  under 
§925.304fb){l)(i).  There  are  several 
manufacturers  of  these  containers,  and 


each  manufacturer's  container 
dimensions  vary  slightly.  During 
previous  seasons,  handlers  applied  for 
and  obtained  Committee  approval  to  use 
these  containers  on  an  experimental 
basis. 

Recently,  the  League  petitioned  the 
CDFA  to  add  the  38M  grape  lug  to  its 
list  of  standardized  containers  in  the 
Code  of  Regulations.  Standard 
containers  represent  container  types 
that  are  recognized  by  the  industry  and 
adopted  by  the  retail  trade. 

The  range  of  dimensions  allowed  for 
the  38M  grape  lug  encompasses  the 
dimensions  of  many  of  the  containers 
used  experimentally  during  previous 
seasons,  including  some  RPCs.  The 
CDFA  expects  the  38M  grape  lug  to  be 
standardized  in  the  Code  of  Regulations 
by  May  2002. 

At  its  February  12,  2002,  meeting,  the 
Committee  unanimously  recommended 
adding  most  of  the  containers 
previously  approved  as  experimental 
containers  during  the  2001  season, 
including  the  38M  grape  lug,  to  the  list 
of  containers  authorized  under  the  rules 
and  regulations.  In  reviewing  container 
dimensions,  the  Committee  concluded 
that  the  38L.  38M,  CP,  and  CPl  grape 
lugs'  depth,  width,  and  length 
dimensions  will  encompass  the 
contciiners  previously  approved  by  the 
Committee  for  experimental  purposes. 
Therefore,  the  Committee  unanimously 
recommended,  through  a  fax  vote  on 
February  21,  2002,  that  the  following 
four  containers  be  added  to  the  list  of 
containers  authorized  in  the  order's 
rules  and  regulations: 


Container 


Depth  inside 


38L  Grape  Lug  . 
38M  Grape  Lug 
CP  Grape  Lug  .. 
CPl  Grape  Lug 


Width 
outside 


Length 
outside 


7V8 

4V4-53/4 

3^5/16-4% 

43/4-5 


131V16 

15%-16 

15%-1 5^/16 

19V?-20 


16 

23V?-24 

23V2-233/4 

23%-24 


These  containers  may  be  constructed  of 
several  different  materials  (e.g.,  plastic 
or  fiberboard),  but  should  conform  to 
the  range  of  dimensions  listed  above. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  list  of  containers 
authorized  under  the  grape  order's  rules 
and  regulations.  The  Committee 
determined  that  the  38L,  38M,  CP.  and 
CPl  grape  lugs  should  be  added  to  the 
rules  and  regulations  as  these  containers 
are  an  integral  part  of  the  marketing 
efforts  used  by  many  handlers  to  meet 
market  demands.  Some  of  these 
containers  are  RPCs.  Retailers  have 
requested  that  fruit  be  shipped  in  RPCs. 
as  it  can  be  cooled  quickly  in  them. 


helping  to  ensure  freshness.  The  use  of 
RPCs  may  result  in  substantial  savings 
to  retailers  for  storage  and  disposal  as 
retailers  return  RPCs  to  a  central  area  for 
cleaning  and  redistribution.  Cost 
savings  may  accrue  to  handlers,  as  well, 
since  they  do  not  have  to  buy  new 
containers  for  each  shipment. 

Section  925.304(b)(1)  of  the  rules  and 
regulations  requires  such  grapes  to  be 
packed  in  new  and  clean  containers. 
Containers,  other  than  RPCs,  are 
intended  to  be  used  once  and  discarded. 
Grapes  packed  in  RPCs  are  typically 
delivered  to  the  retailer,  emptied,  and 
returned  to  the  clearinghouse  for 
cleaning  and  redistribution.  As  RPCs  are 
reusable,  the  Committee  recommended 


that  the  rules  and  regulations  be  revised 
to  allow  RPCs  to  be  reused,  provided 
such  containers  are  cleaned.  Allowing 
cleaned  RPCs  to  be  reused  is  expected 
to  help  handlers  better  meet  buyer 
needs. 

Adding  these  four  containers  to  the 
rules  and  regulations  will  enable 
handlers  to  meet  their  customer's 
requirements  this  season.  This  action 
will  help  the  industry  in  providing 
consumers  with  high  quality  grapes, 
promoting  buyer  satisfaction,  and 
improving  producer  returns.  This  action 
will  not  impact  grape  imports. 
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Lot  Stamping  Requirements 

Section  925.304(b)(4)  of  the  grape 
order's  rules  and  regulations  requires 
containers  of  grapes  to  be  plainly 
marked  with  the  lot  stamp  number 
corresponding  to  the  lot  inspection 
conducted  by  an  authorized  inspector, 
and  specifies  that  such  requirement 
shall  not  apply  to  containers  in  the 
center  tier  in  a  3  box  by  3  box  pallet 
configuration. 

Each  lot  will  be  traceable  through  the 
lot  stamp,  since  the  lot  stamp  number 
on  the  pallet  tag  corresponds  to  the  lot 
stamp  number  annotated  on  the 
inspection  certificate. 

During  the  2001  season,  the 
Committee  approved  usage  of  RPCs  for 
experimental  purposes.  RPCs  are  made 
of  plastic  and  retailers  send  these 
reusable  containers  to  a  central 
clearinghouse  after  use  for  cleaning  and 
sanitizing.  Because  RPCs  are  reusable, 
these  plastic  containers  do  not  support 
markings  that  are  permanently  affixed  to 
the  container.  All  markings  must  be 
printed  on  cards,  which  slip  into  tabs  on 
the  front  or  sides  of  the  containers.  The 
cards  are  easily  inserted  and  removed, 
and  further  contribute  to  the  efficient 
use  of  the  container.  Because  of  their 
unique  portability,  the  industry  and 
inspection  service  are  concerned  that 
the  cards  on  pallets  of  inspected 
containers  could  easily  be  moved  to 
pallets  of  uninspected  containers. 

The  industry  experimented  last 
season  with  round  adhesive  labels  on 
RPCs.  The  lot  stamp  nimiber  was 
stamped  on  the  round  adhesive  label 
and  the  label  was  placed  on  the  RPCs. 
However,  manufacturers  found  that  it 
was  difficult  to  remove  in  the  wash 
cycle.  Additionally,  handlers  found  that 
workers  need  to  affix  the  adhesive  label 
to  the  RPCs.  and  inspectors  needed  to 
stamp  the  lot  stamp  number  on  the 
adhesive  labels,  outside  of  cold  storage 
facilities.  During  July  2001, 
temperatures  in  the  production  area 
reached  100  to  118  degrees  Fahrenheit. 
Committee  members  estimated  that  for 
each  hour  that  grapes  were  outside  of 
cold  storage  after  harvest,  a  day's  shelf 
life  was  lost.  Handler  members 
calculated  that  affixing  adhesive  labels 
to  RPCs  cost  the  grape  industry' 
approximately  $0.10  per  grape  lug  in 
materials  and  labor.  The  inspection 
service  and  the  Committee  have 
presented  their  concerns  to  the 
manufacturers  of  these  types  of  grape 
lugs.  One  manufacturer  has  indicated  a 
willingness  to  address  the  problem  by 
offering  an  area  on  the  principle  display 
panel  where  the  container  markings  will 
adhere  to  the  box,  which  will  meet  the 
needs  of  the  industries,  the  inspection 


service,  and  the  manufacturer.  However, 
the  manufacturer  believes  that  this 
change  may  not  be  feasible  in  the  near 
future, 

To  address  the  additional  time  and 
cost  of  affixing  adhesive  labels  to 
containers,  the  Committee  unanimously 
recommended  that  the  lot  numbers  be 
stamped  on  two  USDA-approved  pallet 
tags,  with  each  pallet  tag  affixed  to 
opposite  sides  of  each  pallet  of 
containers.  The  pallets  will  be  wrapped 
with  clear  plastic  immediately  after 
inspection  ensuring  the  tags  cannot  be 
easily  removed,  although  the  tags 
remain  visible  beneath  the  wrap.  The 
Committee  estimated  that  affixing  lot 
stamp  numbers  to  pallet  tags  would 
reduce  handler  costs  by  $950,000.  make 
handler  operations  more  efficient,  and 
will  provide  consumers  with  high 
quality  grapes.  Additionally,  each  lot 
will  be  traceable  through  the  lot  stamp, 
since  the  lot  stamp  number  on  the  pallet 
tag  corresponds  to  the  lot  stamp  number 
annotated  on  the  inspection  certificate. 
This  action  will  not  affect  imports. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  lot  stamp-numbering 
requirement.  The  Committee  believed 
that  relaxing  the  lot  stamp  numbering 
requirement  under  the  rules  and 
regulations  will  result  in  better  quality 
grapes  being  shipped  to  consumers,  a 
reduction  in  handler  costs,  and 
improved  producer  returns.  Thus,  the 
Committee  recommended  revising 
§  925.304(b)(4)  to  require  the  number  be 
stamped  on  two  USDA-approved  pallet 
tags  for  RPCs.  and  that  the  pallet  tags  be 
placed  on  opposite  sides  of  each  pallet. 
This  action  will  not  affect  imports. 

Minimum  Net  Weight  Requirements 

Section  925.52(a)(4)  of  the  grape  order 
provides  authority  to  fix  the  size, 
capacity,  weight,  dimensions,  markings, 
materials,  and  pack  of  the  container 
which  may  be  used  in  the  handling  of 
grapes. 

Section  925.304(b)(2)  specifies  the 
minimum  net  weight  of  grapes  in  any 
container,  except  for  containers 
containing  grapes  packed  in  sawdust, 
cork,  excelsior  or  similar  packing 
material  or  packed  in  bags  or  wrapped 
in  plastic  or  paper.  It  specifies  that 
approved  experimental  containers  shall 
be  20  pounds  based  on  the  average  net 
weight  of  grapes  in  a  representative 
sample  of  containers. 

Section  925.340(b)(2)  further  specifies 
that  containers  of  grapes  packed  in  bags 
or  wrapped  in  plastic  or  paper  prior  to 
being  placed  in  these  containers  shall 
meet  a  minimum  net  weight 
requirement  of  18  pounds. 


Several  years  ago.  the  Commission 
fimded  a  3-year  research  project 
designed  to  determine  if  current 
practices  were  getting  the  product  to  the 
retailer  and  ultimately  the  consumer  in 
the  best  possible  condition.  A  study  of 
grape  packaging  was  conducted  by  Dr. 
Harr\-  Shorey  of  the  University  of 
California  at  Davis  and  the  University  of 
California  at  Kearney  Agricultural 
Center  at  Parlier.  The  study  concluded 
that  the  California  grape  industry 
should  modify-  container  dimensions  so 
that  containers  will  fit  better  on  the 
standard  48  x  40-inch  pallets,  and  that 
the  container  minimum  net  weights 
should  be  reduced  to  18  and  20  pounds. 
Based  on  these  conclusions,  the 
Committee  recommended  and  the 
Secretary  approved  reducing  the 
minimum  net  weight  requirements  in 
March  1996  to  enhance  the 
deliverabilitv  of  grapes  (61  FR  11129. 
March  19.  1996). 

Since  that  time,  grape  handlers  have 
packed  grapes  in  18  and  20-pound 
containers  and  marked  such  containers 
as  18  and  20  pounds.  Approximately  95 
percent  of  all  grapes  shipped  during  the 
2001  season  were  shipped  in  18-pound 
containers.  Grapes  normally  lose 
moisture  during  shipment  To  address 
mislabeling  concerns,  it  is  common 
practice  in  the  industry  to  pack 
containers  of  grapes  slightly  over  the 
minimum  net  weight  required  tn  allow 
for  shrink,  and  to  mark  these  containers 
as  18  or  20  pounds,  respectively  Last 
season,  some  containers  were  packed 
with  slightly  more  than  21  pounds  and 
marked  as  21  pounds.  Marking 
containers  other  than  18  or  20  pounds 
causes  confusion  in  the  marketplace  and 
impacts  on  handler  assessments  and 
statistical  reporting.  Thus,  the 
Committee  unanimously  recommended 
at  its  February  12.  2002  meeting,  that 
containers  packed  with  slightly  more 
than  18  or  20  pounds  shall  be  marked 
as  18  or  20  pounds,  as  appropriate.  To 
address  this  issue.  §925. 304(h)(2)  is 
revised  to  provide  that  containers  other 
than  master  containers  containing 
individual  consumer  packages  are  to  be 
marked  with  the  minimum  net  weight  of 
18  or  20  pounds,  as  appropriate. 

The  Committee  discussed  alternatives 
to  this  change.  The  Committee  believes 
that  allowing  markings  other  than  18  or 
20-pound  markings  could  cause 
confusion  in  the  marketplace  and  may 
not  address  the  mislabeling  concerns  as 
grapes  lose  moisture  and  shrink  during 
shipment.  Thus,  the  Committee 
unanimously  recommended  at  its 
February  12.  2002,  meeting,  that  the 
container  marking  requirements  in 
§  925.304(b)(2)  be  revised  as  provided  in 
this  interim  final  rule. 
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Recently,  retailers  have  requested 
master  containers  containing  individual 
consumer  packages  that  weigh  a  total  of 
24  pounds.  16  pounds,  or  10  pounds. 
An  individual  consumer  package  is  a 
package  that  is  customarily  produced 
and  distributed  for  sale  to  individuals 
for  their  personal  consumption. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
change  to  the  minimum  net  weight 
requirement  for  master  containers 
containing  individual  consumer 
packages,  but  believes  that  providing 
this  exception  for  master  containers  is 
in  the  best  interest  of  handlers.  The 
Committee  estimated  that 
approximately  2  percent  of  the  crop  is 
shipped  in  master  containers  containing 
individual  consumer  packages.  The 
2002  crop  is  estimated  to  be  9.5  million 
lugs.  Allowing  master  containers 
containing  individual  consumer 
packages  w^ill  enable  handlers  to  market 
an  additional  190,000  lugs  of  grapes. 
Therefore,  The  Committee  unanimously 
recommended  revising  §  925.304(b)(2) 
to  exempt  master  containers  containing 
individual  consumer  packages  from  the 
minimum  net  weight  requirements  of  18 
or  20  pounds. 

Finally,  the  language  in 
§  925.304(b)(2)  is  changed  for  clarity  to 
specifically  provide  that  containers 
containing  grapes  packed  in  bags  or 
wrapped  in  plastic  or  paper  prior  to 
being  placed  in  these  containers  must 
meet  a  minimum  net  weight 
requirement  of  18  pounds  based  on  an 
average  net  weight  of  grapes  in  a 
representative  sample  of  containers. 

These  revisions  will  enable  handlers 
to  compete  more  effectively  in  the 
marketplace  and  to  better  meet  the 
needs  of  buyers.  Imported  grapes  will 
not  be  affected  by  this  action. 

Removal  of  Obsolete  Language 

This  rule  also  makes  minor  changes  to 
remove  obsolete  language  in  paragraphs 
(a)  and  (b)(l)(iii)  of  §925.304.  These 
paragraphs  include  references  to  the 
period  June  1,  1998,  through  August  15. 
1998,  which  marked  the  trial  usage  of 
the  "DGAC  Consumer  No.  1 
Institutional"  (DGAC)  grade.  This  rule 
removes  those  two  obsolete  references. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
grape  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 


In  addition,  USDA  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the  grape 
industrv'  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations. 
Like  all  Committee  meetings,  the 
February  12.  2002,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  their  views 
on  this  issue.  A  fax  vote  was  conducted 
to  clarifv  the  recommendation  regarding 
the  number  and  dimensions  of 
containers  to  be  added  to  the  list 
currently  authorized  under  the  grape 
order.  All  handlers  were  provided 
information  on  the  number  and 
dimensions  of  containers  to  be  adiied  to 
the  order. 

Finally,  interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
f\'/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on  adding 
four  new  containers  (38L,  38M,  CP,  and 
CPl)  to  the  list  of  containers  authorized 
for  use  by  grape  handlers  regulated 
under  the  grape  order,  which  covers 
grapes  grown  in  a  designated  area  of 
Southeastern  California,  allowing 
reusable  plastic  containers  (RPCs)  in 
shipping  grapes,  revising  lot  stamping 
requirements  for  RPCs,  and  exempting 
master  containers  containing  individual 
consumer  packages  from  the  minimum 
net  weight  requirements  specified  under 
the  order  Additionally,  this  rule  revises 
marking  and  minimum  net  weight 
requirements  for  18  and  20-pound 
containers  for  clarity,  and  removes 
obsolete  language  contained  in 
§§  925.304(a)  and  925.304(h)(iii)  that 
was  applicable  to  the  period  June  1, 
1998.  through  August  15.  1998.  This 
rule  is  expected  to  help  handlers 
compete  more  effectively  in  the 
marketplace,  better  meet  the  needs  of 
buyers,  and  to  improve  producer 
returns.  Any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation  and  other 


information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  tc  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
handling  requirements  currently  in 
effect  for  grapes  grown  in  designated 
areas  of  southeastern  California;  (2)  The 
Committee  unanimously  recommended 
these  changes  at  a  public  meeting  and 
interested  parties  had  an  opportunity  to 
provide  input;  (3)  California  grape 
shipments  begin  approximately  April 
20,  2002,  and  this  rule  should  be  in 
effect  as  soon  as  possible,  so  handlers 
can  take  advantage  of  these  changes; 
and  (4)  this  rule  provides  for  a  60-day 
comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements  and 
orders,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  as 
follows: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  925.304  is  amended  by 
removing  the  last  two  sentences  in 
paragraph  (a)  and  revising  paragraphs 
(b)(1)  introductory  text,  (b)(l)(i), 
(b)(l)(iii),  (b)(2),  and  (b)(4)  to  read  as 
follows: 

§  925.304    California  Desert  Grape 
Regulation  6. 

*        «        «        *        ♦ 

(b)  Container  and  pack.  (1)  Such 
grapes  shall  be  packed  in  one  of  the 
following  containers,  which  are  new 
and  clean,  and  otherwise  meet  the 
requirements  of  sections  1380.14,  and 
1380.19(n),  1436.37,  and  1436.38  of 
Title  3:  California  Code  of  Regulations, 
except  that  reusable  plastic  containers 
may  be  reused  if  such  containers  are 
clean: 
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Container  Descriptions  in  Inches 


Container 

28  Sawdust  Pack 

38J  Polystyrene  Lug  .. 
38K  Standard  Grape  . 

38L  Grape  Lug  

38M  Grape  Lug  

38Q  Polystyrene  Lug  . 

38R  Grape  Lug  

38S  Grape  Lug  

38T  Grape  Lug  

38U  Grape  Lug  

38  V  Grape  Lug  

CP  Grape  Lug  

CP1  Grape  Lug  


Depth 


7^4  (inside)  

6^4  (inside)  

4v?-8^2  (inside)   ... 

TVs  (inside)  

4'' 4-5^4  (inside)  .... 
6' 4-8"' 4  (inside)   .. 

4-7  (inside)  , 

5-9  (inside)  

5V2-7V2  (inside)  ... 

63 16-7  (inside) 

5^/4  (inside)  

3'Vi6-43'4  (inside) 
43/4-5  (inside)  


Width 


Length 


14'*16  (inside)  

12'' 2  (inside)    

13'?-14'2  (outside)  ... 

13^rie  (outside)  

1538-16  (outside)  

ir  4  (inside)    

153  4-1 6  (outside)    

1r^^6-12  (outside)  .... 
13V8-13'=^16  (outside) 

13'' v,6  (outside)     

14  (outside)  

1534-1 55 '6  (outside)  . 
19V2-20  (outside)  


18*'8  (inside) 
153  8  (inside) 
16^-8-17' 2  (outside) 
16  (outside  I 
23'  2-24  (outside) 
18''8  (inside) 
19'Vi6-20  (outside) 
19'Vi6— 20  (outside) 
15^/16-16  (outside) 
20V2  (outside) 
16  (outside) 
23^2-2334  (outside) 
2334-24  (outside) 


(iii)  Such  other  types  and  sizes  of 
containers  as  may  be  approved  by  the 
Committee  for  experimental  or  research 
purposes. 

(2)  The  minimum  net  weight  of  grapes 
in  any  such  containers,  except  for 
containers  containing  grapes  packed  in 
sawdust,  cork,  excelsior  or  similar 
packing  material,  or  packed  in  bags  or 
wrapped  in  plastic  or  paper,  and 
containers  authorized  in  paragraph 
(bldKiii)  of  this  section,  shall  be  20 
pounds  based  on  the  average  net  weight 
of  grapes  in  a  representative  sample  of 
contciiners.  Grapes  in  any  such 
containers  packed  in  bags,  or  wrapped 
in  plastic  or  paper  prior  to  being  placed 
in  these  containers  shall  meet  a 
minimum  net  weight  of  18  pounds 
based  on  the  average  net  weight  of 
grapes  in  a  representative  sample  of 
containers:  Provided,  That  grapes 
packed  in  master  containers  containing 
individual  consumer  packages  are 
exempt  from  container  marking 
requirements  and  minimum  net  weight 
requirements.  Containers  of  grapes  other 
than  master  containers  containing 
individual  consumer  packages  shall  be 
marked  with  the  minimum  net  weight  of 
20  or  18  pounds. 
***** 

(4)  Such  containers  of  grapes  shall  be 
pleunly  marked  with  the  lot  stamp 
number  corresponding  to  the  lot 
inspection  conducted  by  an  authorized 
inspector,  except  that  such  requirement 
shall  not  apply  to  containers  in  the 
center  tier  of  a  lot  palletized  in  a  3  box 
by  3  box  pallet  configuration:  Provided, 
That  pallets  of  reusable  plastic 
containers  shall  have  the  lot  stamp 
number  stamped  on  two  USDA- 
approved  pallet  tags,  each  affixed  to 
opposite  sides  of  the  pallet  of 
containers,  in  addition  to  other  required 
information  on  the  cards  of  the 
individual  containers,  as  provided  in 


sections  1460.30  and  1359  of  Title  3: 
California  Code  of  Regulations. 

***** 

Dated:  April  19.  2002. 
A.I.  Yates, 

Administrator.  Agricultural  Marketing 
Senice. 

[FR  Doc.  02-10298  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  341(Mn-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV02-930-2  FR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Increased  Assessment 
Rates 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  increases  the 
assessment  rate  for  cherries  that  are 
utilized  in  the  production  of  tart  cherr>' 
products  other  than  juice,  juice 
concentrate,  or  puree  from  SO. 001 2  to 
$0.00175  per  pound.  It  also  increases 
the  assessment  rate  for  cherries  utilized 
for  juice,  juice  concentrate,  or  puree 
from  $0.0006  to  $0.000875  per  pound. 
Both  assessment  rates  were 
recommended  by  the  Cherry  Industry 
Administrative  Board  (Board)  under 
Marketing  Order  No.  930  for  the  2001- 
2002  and  subsequent  fiscal  periods  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  tart 
cherries  grown  in  the  production  area. 
Authorization  to  assess  tart  cherr>' 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  July  1  and  ends 
June  30.  The  assessment  rates  will 


remain  in  effect  indefinitely  unless 
modified,  .suspended,  or  terminated. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  April  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G 
Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  Suite 
2A04.  Unit  155,  4700  River  Road, 
Riverdale.  MD  20737.  telephone:  (301) 
734-5243. or  Fax:  (301)  734-5275; or 
George  Kelhart.  Technical  Advisor. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1400  Independence 
Avenue.  SVV  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  Independence 
Avenue,  SVV  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail; 
Jav  Guerbem.usda  gov 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  .Agreement 
and  Order  No  930  (7  CFR  part  930). 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan.  New 
York,  Pennsylvania.  Oregon.  Utah. 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  .Agricultural 
Marketing  Agreement  .Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  justice 
Reform.  Under  the  marketing  order  now 
in  effect,  tart  cherrv'  handlers  are  subject 


20614  Federal  Register/ Vol.  67,  No.  81 /Friday,  April  26,  2002 /Rules  and  Regulations 


to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  would 
be  applicable  to  all  assessable  tart 
cherries  beginning  July  1.  2001,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§608c(15){A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  USDA 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  therefrom.  Such  handler  is 
afforded  the  opportxmity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  for  the 
2001-2002  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree  from  $0.0012  to  $0.00175  per 
pound  of  cherries.  The  assessment  rate 
for  cherries  utilized  for  juice,  juice 
concentrate,  or  piu^ee  will  be  increased 
from  $0.0006  to  $0.000875  per  pound. 

The  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  tart 
cherries.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rates.  The  assessment  rates  are 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2000-2001  fiscal  period,  the 
Board  recommended,  and  USDA 
approved,  assessment  rates  that  would 
continue  in  effect  from  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  the  USDA 
upon  recommendation  and  information 


submitted  by  the  Board  or  other 
information  available  to  USDA. 

Section  930.42(a)  of  the  order 
authorizes  a  reserve  sufficient  to  cover 
one  year's  operating  expenses.  The 
increased  rates  are  expected  to  generate 
enough  income  to  meet  the  Board's 
operating  expenses  in  2001-2002. 

The  Board  met  on  January  25,  2001, 
and  unanimously  recommended  2001- 
2002  expenditures  of  $442,500.  The 
Board  also  recommended  an  assessment 
rate  of  SO. 001 75  per  pound  of  tart 
cherries  utilized  in  th  t  production  of 
tart  cherry  products  otner  than  juice, 
juice  concentrate,  and  puree  products, 
and  an  assessment  rate  of  $0.000875  per 
pound  for  juice,  juice  concentrate  and 
puree  products.  In  comparison,  last 
year's  budgeted  expenditures  were 
$455,000.  The  recommended 
assessment  rates  of  SO. 00175  and 
SO. 000875  are  higher  than  the  current 
rates  of  $0.0012  and  $0.0006, 
respectively.  The  Board  recommended 
increased  assessment  rates  to  generate 
larger  revenue  to  meet  its  expenses  and 
keep  its  reserves  at  an  acceptable  level. 

Tne  order  provides  that  when  an 
assessment  rate  based  on  the  number  of 
pounds  of  tart  cherries  handled  is 
established,  it  should  provide  for 
differences  in  relative  market  values  for 
various  cherry  products.  The  discussion 
of  this  provision  in  the  order's 
promulgation  record  indicates  that 
proponents  testified  that  cherries 
utilized  in  high  value  products  such  as 
frozen,  canned,  or  dried  cherries  should 
be  assessed  one  rate  while  cherries  used 
to  make  low  value  products  such  as 
juice  concentrate  or  puree  should  be 
assessed  at  one-half  that  rate. 

The  major  expenditines 
recommended  by  the  Board  for  the 
2001-2002  fiscal  period  include  $80,000 
for  meetings,  $100,000  for  compliance, 
$185,000  for  persoimel,  $75,000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2000-2001  were 
$75,000  for  meetings.  $120,000  for 
compliance,  $175,000  for  personnel, 
$80,000  for  office  expenses,  and  $5,000 
for  industry  educational  efforts, 
respectively. 

In  deriving  the  recommended 
assessment  rates,  the  Board  determined 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds.  It 
further  estimated  that  about  245  million 
pounds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high-valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  pounds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  from  the 


high  valued  products  would  be 
approximately  $428,750  (245  million 
pounds  X  $0.00175  per  pound).  The 
potential  income  from  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 
piu'ee  will  be  $13,125  (15  million 
pounds  X  $0.000875  per  pound). 
Therefore,  total  assessment  income  for 
2001-2002  is  estimated  at  $441,875. 
This  amount  plus  adequate  funds  in  the 
reserve  and  interest  income  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$250,000)  will  be  kept  within  the 
approximately  six  months'  operating 
expenses  as  recommended  by  the  Board 
consistent  with  §  930.42(a). 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fiscal  period  to  recommend 
a  budget  of  expenses  and  consider 
recommendations  for  modification  of 
the  assessment  rates.  The  dates  and 
times  of  Board  meetings  are  available 
from  the  Board  or  the  USDA.  Board 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  USDA  will 
evaluate  Board  recommendations  and 
other  available  information  to  determine 
whether  modifications  of  the  assessment 
rates  are  needed.  Further  rulemaking 
would  be  undertaken  as  necessary.  The 
Board's  2001-2002  budget  has  been 
reviewed  and  approved  by  USDA,  and 
those  for  subsequent  fiscaJ  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  the  USDA, 

The  Regulatory  Flexibility  Act  and 
Effects  on  Sm^  Businesses 

The  Agricultiiral  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS's  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
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regulaton'  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulaton'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  those  whose  annual 
receipts  are  less  than  $750,000.  A 
majority  of  the  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  unanimously 
recommended  2001-2002  expenditures 
of  $442,500  and  assessment  rate 
increases  from  $0.0012  to  $0.00175  per 
pound  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree,  and  from  $0.0006  to  $0.000875 
per  pound  for  cherries  utilized  for  juice, 
juice  concentrate,  or  puree. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  2001- 
2002  and  subsequent  fiscal  periods  for 
cherries  that  are  utilized  in  the 
production  of  tart  cherry  products  other 
than  juice,  juice  concentrate,  or  puree 
from  $0.0012  to  $0.00175  per  pound, 
and  the  assessment  rate  for  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  from  $0.0006  to  $0.000875  per 
pound.  The  Board  unanimously 
recommended  2001-2002  expenditures 
of  $442,500.  The  quantity  of  assessable 
tart  cherries  expected  to  be  produced 
during  the  2001-2002  crop  year  is 
estimated  at  260  million  pounds. 
Assessment  income,  based  on  this  crop, 
along  with  interest  income  and  reserves, 
will  be  adequate  to  cover  budgeted 
expenses. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2001-2002  fiscal  period  include  $80,000 
for  meetings,  $100,000  for  compliance, 
$185,000  for  personnel,  $75,000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2000-2001  were 
$75,000  for  meetings,  $120,000  for 


compliance,  $175,000  for  personnel. 
$80,000  for  office  expenses,  and  $5,000 
for  industry  educational  efforts, 
respectively. 

The  Board  discussed  the  alternative  of 
continuing  the  existing  assessment 
rates,  but  concluded  that  would  cause 
the  amount  in  the  operating  reserve  to 
be  reduced  to  an  unacceptable  level. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  Data  from  the 
National  Agricultural  Statistics  Service 
(NASS)  states  that  during  the  period 
1995/96  through  1999/00, 
approximately  91  percent  of  the  U.S. 
tart  cheny  crop,  or  280.5  million 
pounds,  was  processed  annually.  Of  the 
280.5  million  pounds  of  tart  cherries 
processed,  62  percent  was  frozen.  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  NASS  data,  acreage  in  the 
United  States  devoted  to  tart  cherry- 
production  has  been  trending 
downward.  In  the  ten-year  period.  1987/ 
88  through  1997/98.  the  tart  cherry  area 
decreased  from  50.050  acres,  to  less 
than  40,000  acres.  In  1999/00. 
approximately  90  percent  of  domestic 
tart  cherry  acreage  was  located  in  four 
States:  Michigan,  New  York,  Utah  and 
Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cheny  crop  each 
year.  In  1999/00,  tart  cherr>-  acreage  in 
Michigan  decreased  to  28,100  acres 
from  28,400  acres  the  previous  year. 

In  deriving  the  recommended 
assessment  rates,  the  Board  estimated 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds.  It 
further  estimated  that  about  245  million 
pounds  of  the  assessable  poundage 
would  be  utilized  in  the  production  of 
high-valued  products,  like  frozen, 
canned,  or  dried  cherries,  and  that  about 
15  million  pounds  would  be  utilized  in 
the  production  of  low-valued  products, 
like  juice,  juice  concentrate,  or  puree. 
Potential  assessment  income  from  the 
high  valued  products  would  be 
approximately  $428,750  (245  million 
pounds  X  $0.00175  per  pound).  The 
potential  income  from  the  tart  cherries 
utilized  for  juice,  juice  concentrate,  or 
puree  will  be  $13,125  (15  million 
pounds  X  $0.000875  per  pound). 
Therefore,  total  assessment  income  for 
2001-2002  is  estimated  at  $441,875. 
This  amount  plus  adequate  funds  in  the 
reserve  and  interest  income  should  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (approximately 
$250,000)  will  be  kept  within  the 
approximately  six  months'  operational 
expenses  as  recommended  by  the  Board 


which  will  be  consistent  with  the  order 
(§  930.42(a)). 

This  action  increases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However,  the 
assessment  rate  increases  the  burden  on 
handlers,  and  may  increase  the  burden 
on  producers.  The  Board's  meeting  was 
widely  publicized  throughout  the  tart 
cherry  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Board 
deliberations  on  all  issues.  Like  all 
Board  meetings,  the  January  25.  2001, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulator)-  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  will  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cheny 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industr>-  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  15.  2002  (67  FR 
1 1622).  Copies  of  the  rule  were  mailed 
by  the  Board's  staff  to  all  Board 
members  and  handlers.  In  addition,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register,  and  USDA.  That  rule  provided 
a  15-dav  comment  period  which  ended 
on  April  1,  2002.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website; 
http//www.ams.usda.goy/f\/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
SECTION. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
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U.S.C.  553)  because  the  2001-2002 
fiscal  period  began  on  July  1.  2001,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  tart  cherries 
handled  during  such  fiscal  period. 
Moreover,  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Board,  and  the 
Board  needs  sufficient  funds  to  pay  its 
expenses  on  a  continuous  basis.  Further, 
this  action  was  recommended  at  a 
public  meeting  and  a  15-day  comment 
period  was  provided  for  public  input. 
No  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  930.200  is  revised  to  read 
as  follows: 

§930.200    Handler  assessment  rates. 

On  and  after  the  effective  date  of  this 
rule,  the  assessment  rate  imposed  on 
handlers  shall  be  $0.00175  per  pound  of 
cherries  handled  for  tart  cherries  grown 
in  the  production  area  and  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree.  The  assessment  rate  for  juice, 
juice  concentrate,  and  puree  products 
shall  be  $0.000875  per  pound. 

Dated:  April  19,  2002. 
A.I.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

IFR  Doc.  02-10296  Filed  4-25-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  932 

[Doclcet  No.  FV02-932-1  RR] 

Olives  Grown  In  California;  Decreased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  decreased  the 
assessment  rate  established  for  the 
California  Olive  Committee  (Committee) 
for  the  2002  and  subsequent  fiscal  years 
from  $27.90  to  SlO.09  per  ton  of  olives 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  olives  grown 
in  California.  Authorization  to  assess 
olive  handlers  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  year  began  January  1  and 
ends  December  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  May  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue.  SW  STOP  0237,  Washington, 
DC  2025Q-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
Jay. Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932.  both  as 
amended  (7  CFR  part  932).  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 
beginning  January  1,  2002.  and  continue 


until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
hcmdler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2002  and  subsequent 
fiscal  years  fi-om  $27.90  per  ton  to 
$10.09  per  ton  of  olives. 

The  California  olive  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
adnunister  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  California  olives.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001  and  subsequent  fiscal 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
year  to  fiscal  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  December  11, 
2001 .  and  unanimously  recommended 
fiscal  year  2002  expenditures  of 
$1,428,585  and  an  assessment  rate  of 
$10.09  per  ton  of  olives.  In  comparison, 
last  year's  budgeted  expenditm-es  were 
$1,348,242  and  the  assessment  rate  was 
$27.90.  The  assessment  rate  of  $10.09  is 
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$17.81  lower  than  the  rate  previously  in 
effect. 

Expenditures  recommended  by  the 
Committee  for  the  2002  fiscal  year 
include  $811,935  for  marketing 
development,  $339,650  for 
'administration.  $250,000  for  research, 
and  $27,000  for  capital  expenditures. 
Budgeted  expenses  for  these  items  in 
2001  were  $596,415.  $343,490. 
$408,337,  and  $0,  respectively. 

Last  year's  assessable  tonnage  was 
46,374  tons,  and  this  year's  assessable 
tonnage  is  123,439  tons.  Although  the 
Committee  increased  2002  marketing 
development  and  capital  expenditures, 
the  significant  increase  in  assessable 
tonnage  makes  possible  the  lower 
assessment  rate. 

Funds  budgeted  for  research  activities 
are  reduced  due  to  completion  of  the 
mechanical  harvester  project.  The 
reduced  research  expenditures  will  fund 
scientific  studies  to  develop  chemical 
and  scientific  defenses  to  counteract  a 
potential  threat  from  the  olive  fruit  fly 
in  the  California  production  area. 
Market  development  expenditures  are 
significantly  higher  as  the  Committee's 
website  will  be  redesigned  and  outreach 
programs  will  be  implemented  for 
students  and  teachers.  Capital 
expenditures  are  higher  as  the 
Committee  will  purchase  a  vehicle  for 
Committee  staff. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses,  actual 
tonnage  and  additional  pertinent 
factors.  As  mentioned  earlier  olive 
shipments  for  the  year  are  estimated  at 
123,439  for  fiscal  year  2002.  This 
compares  to  an  assessable  tonnage  of 
46,374  for  fiscal  year  2001.  The 
significant  tonnage  increase  in  fiscal 
year  2002,  due  in  part  to  the  alternate- 
bearing  nature  of  olives,  has  made  it 
possible  for  the  Committee  to  decrease 
the  assessment  rate  from  $27.90  to 
$10.09  per  ton.  Income  derived  from 
handler  assessments,  along  with  interest 
income  and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order — 
approximately  one  fiscal  periods' 
expenses,  or  $1 ,428,585  (§  932.40). 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USD  A 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 


consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2002  budget  has  been 
reviewed  and  approved  by  USDA.  and 
those  for  subsequent  fiscail  years  will  be 
reviewed  and.  as  appropriate,  approved 
by  USDA. 

Final  Regidatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulator>' 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1 .200 
producers  of  olives  in  the  production 
area  and  approximately  3  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

The  majority  of  olive  producers  may 
be  classified  as  small  entities.  One  of  the 
handlers  may  be  classified  as  a  small 
entity.  Thus,  the  majority  of  handlers 
may  be  classified  as  large  entities. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2002  and  subsequent  fiscal  years 
from  $27.90  to  $10.09  per  ton  of  olives. 
The  Committee  unanimously 
recommended  2002  expenditures  of 
$1,428,585  and  an  assessment  rate  of 
$10.09  per  ton.  The  assessment  rate  of 
$10.09  is  $17.81  lower  than  the  2001 
rate.  The  quantity  of  assessable  olives 
for  the  2002  fiscal  year  is  estimated  at 
123,439  tons.  Thus,  the  $10.09  rate 


should  provide  SI. 245. 500  in 
assessment  income  and  should  be 
adequate,  when  combined  with  funds 
from  the  authorized  reserve  and  interest 
income,  to  meet  this  year's  expenses. 

The  expenditures  recommended  by 
the  Committee  for  the  2002  fiscal  year 
include  $811 .935  for  marketing 
development.  $339,650  for 
administration.  $250,000  for  research, 
and  $27,000  for  capital  expenditures. 
Budgeted  expenses  for  these  items  in 
2001  were  $596,415.  $343,490. 
$408,337.  and  SO.  respectively. 

Last  year's  assessable  tonnage  was 
46,374  tons,  and  this  years  assessable 
tonnage  is  123.439  tons.  Although  the 
Committee  increased  2002  marketing 
development  and  capital  expenditures, 
the  significant  increase  in  tonnage 
makes  the  lower  assessment  rate 
possible. 

Funds  budgeted  for  research  activities 
are  reduced  due  to  completion  of  the 
mechanical  harv'ester  project.  The 
reduced  research  expenditures  will  fund 
scientific  studies  to  develop  chemical 
and  scientific  defenses  to  counteract  a 
potential  threat  from  the  olive  fruit  fly 
in  the  California  production  area. 
Market  development  expenditures  are 
significantly  higher  as  the  Committee's 
website  will  be  redesigned  and  outreach 
programs  will  be  implemented  for 
students  and  teachers.  Capital 
expenditures  are  higher  as  the 
Committee  will  purchase  a  vehicle  for 
Committee  staff. 

Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee's  Executive  Subcommittee, 
and  Market  Development 
Subcommittee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  the  relative  value  of  various 
research  and  marketing  projects  to  the 
olive  industr\-.  The  assessment  rate  of 
$10.09  per  ton  of  assessable  olives  was 
derived  by  considering  anticipated 
expenses,  the  Committee's  estimate  of 
assessable  olives,  and  additional 
pertinent  factors. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  year  indicates  that 
the  grower  price  for  the  2002  season  is 
estimated  to  be  approximately  $502.27 
per  ton  of  olives.  Therefore,  the 
estimated  assessment  revenue  for  the 
2002  fiscal  year  as  a  percentage  of  total 
grower  revenue  will  be  approximately  2 
percent. 

This  action  continues  to  decrease  the 
assessment  obligation  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
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assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  Committee's 
meeting  was  widely  publicized 
throughout  the  California  olive  industn* 
and  all  interested  persons  were  invited 
to  attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
December  11,  2001.  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulator,'  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California  olive 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  February  6,  2002  (67  FR 
5438).  Copies  of  that  rule  were  mailed 
or  sent  via  facsimile  to  all  olive 
handlers.  Finally,  the  interim  final  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register  and 
USDA.  A  60-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  interim  final  rule.  The 
comment  period  ended  on  April  8, 
2002,  and  no  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements.  Olives, 
Reporting  and  recordkeeping 
requirements. 


PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  932  which  was 
published  at  67  FR  5438  on  February  6, 
2002,  is  adopted  as  a  final  rule  without 
change. 

Dated:  April  19,  2002. 
A.I.  Yates. 

Administrator,  Agricultural  Marketing 

Service. 

|FR  Doc.  02-10297  Filed  4-2,5-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV-02-985-1  FR] 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Salable  Quantities  and 
Allotment  Percentages  for  the  2002- 
2003  Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


summary:  This  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for. 
producers  during  the  2002-2003 
marketing  year,  which  begins  on  Jime  1, 
2002.  This  rule  establishes  salable 
quantities  and  allotment  percentages  for 
Class  1  (Scotch)  spearmint  oil  of 
849,471  pounds  and  45  percent, 
respectively,  and  for  Class  3  (Native) 
spearmint  oil  of  800.761  pounds  and  38 
percent,  respectively.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fiuctuations  in  supplies  and  prices  and 
to  help  maintain  stability  in  the 
spearmint  oil  market. 
EFFECTIVE  DATE:  June  1,  2002,  through 
May  31,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ].  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724;  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 


Independence  Avenue  SW.  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491;  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW,  STOP  0237.  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  Part  985),  as  amended, 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  establishes  the  quantity  of 
spearmint  oil  produced  in  the  Far  West, 
by  class,  that  may  be  piu-chased  from  or 
handled  for  producers  by  handlers 
during  the  2002-2003  marketing  year, 
which  begins  on  June  1.  2002.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act.  any 
hcuidler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iriiabitant.  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 


Federal  Register /Vol.  67,  No.  81 /Friday,  April  26,  2002 /Rules  and  Regulations 


20619 


Pursuant  to  authority  in  §§985.50. 
985.51,  and  985.52  of  the  order,  the 
Committee  recommended  the  salable 
quantities  and  allotment  percentages  for 
the  2002-2003  marketing  year  at  its 
October  3,  2001,  meeting.  For  Scotch 
spearmint  oil.  in  a  vote  of  six  in  favor, 
one  opposed,  and  one  abstention,  the 
Committee  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  of  849,471  pounds 
and  45  percent,  respectively.  For  Native 
spearmint  oil,  in  a  vote  of  seven  in  favor 
and  one  opposed,  the  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  of  800,761  pounds  and  38 
percent,  respectively. 

This  final  rule  liinits  the  amount  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  2002-2003  marketing  year, 
which  begins  on  [une  1,  2002.  Salable 
quantities  and  allotment  percentages 
have  been  placed  into  effect  each  season 
since  the  order's  inception  in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  currently  accounts  for 
approximately  55  percent  of  the  annual 
U.S.  production  of  Scotch  spearmint  oil 
and  over  90  percent  of  the  annual  U.S. 
production  of  Native  spearmint  oil. 

When  the  order  became  effective  in 
1980,  the  United  States  produced  nearly 
100  percent  of  the  world's  supply  of 
Scotch  spearmint  oil,  of  which 
approximately  72  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  The  Far  West  continued  to 
produce  an  average  of  about  69  percent 
of  the  world's  Scotch  spearmint  oil 
supply  during  the  period  from  1980  to 
1990.  International  production 
characteristics  have  changed  since  1990, 
however,  with  foreign  Scotch  spearmint 
oil  production  contributing  significantly 
to  world  production.  The  Far  West's 
market  share  as  a  percent  of  total  world 
sales  has  averaged  about  44  percent 
since  1990. 

During  the  period  between  1996  and 
2000,  the  Committee  employed  a 
marketing  strategy  for  Scotch  spearmint 
oil  that  was  intended  to  foster  market 
stability  and  expand  market  share.  This 
marketing  strategy  was  an  attempt  to 
remain  competitive  on  an  international 
level  by  regaining  a  substantial  amount 
of  the  Far  West's  historical  share  of  the 
global  market  for  this  class  of  oil.  In 
implementing  this  strategy,  the 
Committee  had  been  recommending  the 
establishment  of  a  salable  quantity  and 


allotment  percentage  for  Scotch 
spearmint  oil  in  excess  of  the  estimated 
trade  demand  for  each  marketing  year. 
In  the  development  of  its  annual 
marketing  policy  statements  during  this 
period,  the  Committee  considered 
general  market  conditions  for  each  class 
of  spearmint  oil.  including  the  Far 
West's  world  market  share  as  it  relates 
to  the  overall  market  stability  of 
spearmint  oil. 

During  its  deliberations  at  the  October 
11,  2000.  meeting,  however,  the 
Committee  concluded  that  this 
marketing  strategy  for  Scotch  spearmint 
oil  had  not  been  entirely  effective. 
Although  sales  had  increased,  the  Far 
West's  market  share  as  a  percentage  of 
total  world  sales  had  not  increased  on 
average,  and  the  market  price  for  Scotch 
spearmint  oil  had  continued  to  decline 
throughout  this  period.  During  the 
2000-2001  marketing  year,  the  price 
paid  to  producers  for  Scotch  spearmint 
oil  dropped  to  a  low  of  SB. 00  per  pound. 
Although  the  current  price  for  Scotch 
oil  is  estimated  to  increase  to 
approximately  S8.40  per  pound,  the 
Committee  continues  to  believe  that 
such  returns  are  generally  below  the 
cost  of  production  for  most  producers, 
which,  according  to  the  Washington 
State  University  Cooperative  Extension 
Service  (WSU).' was  between  S13.87  and 
S14.62  per  pound  in  2001. 

For  the  2001-2002  marketing  year 
(the  marketing  year  ending  on  May  31. 
2002}  the  Committee  determined  at  its 
October  11,  2000.  meeting,  that  it  would 
attempt  to  stabilize  prices  at  a 
reasonable  level  while  still  considering 
global  market  share.  The  Committee's 
transitional  recommendation  for  Scotch 
spearmint  oil  for  the  2001-2002 
marketing  year  was,  therefore,  based  on 
a  desire  to  remain  competitive  on  an 
international  level  while  maintaining 
the  supply  of  oil  at  a  level  that  could 
enhance  prices  and  help  producers 
remain  solvent.  The  2001-2002  salable 
quantity  is  somewhat  higher  than  the 
estimated  trade  demand.  This  shifted 
the  Committee's  Scotch  spearmint  oil 
market  strategy  from  one  considering 
primarily  the  Far  West's  share  of  the 
world  market  to  an  approach  primarily 
considering  current  price,  supply,  and 
demand.  This  action  made  an  adequate 
supply  of  Scotch  spearmint  oil  available 
as  evidenced  by  the  substantial  amount 
of  oil  carried  into  the  marketing  year. 

Although  still  concerned  witn  global 
spearmint  oil  market  share,  the 
Committee  calculated  the  2002-2003 
Scotch  spearmint  oil  salable  quantity 
and  allotment  percentage  by  primarily 
utilizing  information  on  price  and 
available  supply  as  they  are  affected  by 
the  estimated  trade  demand.  The 


recommendation  for  2002-2003 
implements  the  Committees  stated 
intent  of  keeping  adequate  supplies 
available  at  all  times,  while  trying  to 
bring  prices  to  producers  to  a  level  that 
will  help  them  stay  in  business  and  still 
allow  the  industry  to  compete  with  less 
expensive  oil  produced  outside  the 
regulated  area.  The  industry  continues 
to  be  interested  in  expanding  market 
share.  The  Committee's  calculations  are 
detailed  below. 

Despite  the  recent  downward  trend  in 
the  price  of  both  classes  of  spearmint 
oil.  the  Committee  believes  that  the 
order  has  contributed  extensively  to  the 
stabilization  of  producer  prices,  which 
prior  to  1980  experienced  wide 
fluctuations  from  year  to  year. 
,\ccording  to  the  National  Agricultural 
Statistics  Service,  for  example,  the 
average  price  paid  for  both  classes  of 
spearmint  oil  ranged  from  about  S4.00 
per  pound  to  about  Si 2.50  per  pound 
during  the  period  between  1968  and 
1980.  Excluding  the  most  recent  three 
marketing  years,  prices  since  the  order's 
inception  have  generally  stabilized  at 
about  SI  1 .00  per  pound  for  Native 
spearmint  oil  and  at  about  Si 3.00  per 
pound  for  Scotch  spearmint  oil.  Over 
the  last  few  years,  the  price  has  dropped 
to  between  S8.00  and  Si  1  00  per  pound 
and  S9.00  and  SlO.OO  per  pound, 
respectively,  for  Scotch  and  Native 
spearmint  oils  despite  the  Committee's 
efforts  to  balance  available  supplies 
with  demand.  Based  on  comments  made 
at  the  Committee's  meeting,  factors  that 
are  currently  contributing  to  depressed 
prices  include  the  general  uncertainty 
being  experienced  through  the  U.S. 
economy  and  the  continuing  overall 
weak  farm  situation,  as  well  as  an 
abundant  global  supply  of  spearmint  oil. 

Conditions  similar  to  those  affecting 
the  Scotch  spearmint  oil  market 
contributed  to  the  Committees  current 
recommendation  for  a  salable  quantity 
of  800.761  pounds  and  an  allotment 
percentage  of  38  percent  for  Native 
spearmint  oil  for  the  2002-2003 
marketing  year.  The  supply  and  demand 
characteristics  of  the  current  Native 
spearmint  oil  market  are  keeping  the 
price  flat  at  about  S9.00  per  pound— a 
level  the  Committee  considers  too  low 
for  the  majority  of  producers  to 
maintain  viability.  The  WSU  study 
indicates  that  the  cost  of  producing 
Native  spearmint  oil  in  2001  ranged 
between  SlO.26  and  S10.92  per  pound. 
Thus,  with  over  90  percent  of  the  world 
production  currently  located  in  the  Far 
West,  the  Committee's  method  of 
calculating  the  Native  spearmint  oil 
salable  quantity  and  allotment 
percentage  continues  to  primarily 
utilize  information  on  price  and 
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available  supply  as  they  are  affected  by 
the  estimated  trade  demand.  The 
Committee's  stated  intent  is  to  make 
adequate  supplies  available  to  meet 
market  needs  and  improve  producer 
prices. 

The  Committee  based  its 
recommendation  for  the  salable  quantity 
and  allotment  percentage  for  each  class 
of  spearmint  oil  for  the  2002-2003 
marketing  year  on  the  information 
discussed  above,  as  well  as  the  data 
outlined  below. 

(1)  Class  1  (Scotch)  Speajrmint  Oil 

(A)  Estimated  carry-in  on  June  1 , 
2002 — 260,181  pounds.  This  figure  is 
the  difference  between  the  estimated 
2001-2002  marketing  year  trade 
demand  of  860.000  pounds  and  the 
revised  2001-2002  marketing  year  total 
available  supply  of  1,120.181  pounds. 
The  2001-2002  marketing  year  total 
available  supply  was  revised  due  to 
differences  in  the  carry-in  estimated  on 
October  11,  2000,  and  the  actual  cany- 
in  on  June  1,  2001.  as  well  as  producer 
deficiencies  on  Jime  1,  2001.  A  producer 
is  deficient  when  the  producer  is  unable 
to  produce  oil  equal  to  his  or  her  salable 
quantity  and  is  unable  to  fill  this 
deficiency  from  reserve  pool  oil  or 
excess  oil  from  another  producer.  When 
prices  are  below  a  producer's  costs  of 
production,  acreage  and  production  are 
reduced. 

(B)  Estimated  trade  demand  for  the 
2002-2003  marketing  year— 875,000 
pounds.  This  figure  represents  the 
Committee's  estimate  based  on  the 
average  of  the  estimates  provided  by 
producers  at  five  Scotch  spearmint  oil 
production  area  meetings  held  in 
September  2001,  as  well  as  estimates 
provided  by  handlers  and  others  at  the 
meeting.  Handler  trade  demand 
estimates  for  the  2002-2003  marketing 
year  ranged  from  675,000  to  900.000 
pounds.  The  average  of  annual  sales  for 
the  last  five  years  is  936,000  pounds. 

(C)  Salable  quantity  required  from  the 
2002-2003  marketing  year  production — 
614,819  pounds.  This  figure  is  the 
difference  between  the  estimated  2002- 
2003  marketing  year  trade  demand 
(875,000  pounds)  and  the  estimated 
carry-in  on  June  1,  2002  (260.181 
pounds). 

(D)  Total  estimated  allotment  base  for 
the  2002-2003  marketing  year— 
1,887,713  pounds.  This  figure 
represents  a  one-percent  increase  over 
the  revised  2001-2002  total  allotment 
base.  This  figvue  is  generally  revised 
each  year  on  June  1  due  to  producer 
allotment  base  being  lost  based  on  the 
provisions  of  §  985.53(e).  The  revision  is 
usually  minimal. 


(E)  Computed  allotment  percentage — 
32.6  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 

(F)  Recommended  allotment 
percentage — 45  percent.  This 
recommendation  is  based  on  the 
Committee's  determination  that  a 
decrease  from  the  current  season's 
allotment  percentage  of  48  percent  to 
the  computed  32.6  percent  would  be  too 
drastic  a  reduction  in  a  single  year.  The 
recommended  level  of  45  percent  is  also 
only  slightly  below  the  5-year  average 
sales  level,  and  if  sales  in  2002-2003  are 
average  or  better,  the  carry-out  would  be 
reduced. 

(G)  The  Committee's  recommended 
salable  quantity — 849,471  pounds.  This 
figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2002-2003  marketing  year— 1,109,652 
pounds.  This  figure  is  the  sum  of  the 
2002-2003  recommended  salable 
quantity  (849,471  pounds)  and  the 
estimated  carry-in  on  June  1.  2002 
(260,181  pounds). 

(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1 , 
2002—198.583  pounds.  This  figiue  is 
the  difference  between  the  estimated 
2001-2002  marketing  year  trade 
demand  of  929,000  pounds  and  the 
revised  2001-2002  marketing  year  total 
available  supply  of  1,127,583  pounds. 

(B)  Estimated  trade  demand  for  the 
2002-2003  marketing  year— 960,000 
pounds.  This  figure  is  based  on  input 
from  producers  at  the  four  Native 
spearmint  oil  production  area  meetings 
held  in  September  2001,  from  handlers, 
and  from  Committee  members  and  other 
meeting  participants  at  the  October  3, 
2001,  meeting.  The  average  estimated 
trade  demand  provided  at  the  four 
production  area  meetings  was  975,000 
pounds. 

(C)  Salable  quantity  required  from  the 
2002-2003  marketing  year  production — 
761,417  pounds.  This  figure  is  the 
difference  between  the  estimated  2002- 
2003  marketing  year  trade  demand 
(960.000  pounds)  and  the  estimated 
carr\-in  on  June  1,  2002  (198,583 
pounds). 

(D)  Total  estimated  allotment  base  for 
the  2002-2003  marketing  year — 
2.107,267  pounds.  This  figure 
represents  a  one  percent  increase  over 
the  revised  2001-2002  total  allotment 
base.  This  figure  is  generally  revised 
each  year  on  June  1  due  to  producer 
allotment  base  being  lost  based  on  the 
provisions  of  §  985.53(e).  The  revision 


normally  involves  a  minimal  amount  of 
spearmint  oil. 

(E)  Computed  allotment  percentage — 
36.1  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 

(F)  Recommended  allotment 
percentage — 38  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage,  the 
average  of  the  computed  allotment 
percentage  figiu'es  from  the  four 
production  area  meetings  (38.1  percent), 
and  input  from  producers  and  handlers 
at  the  October  3,  2001,  meeting. 

(G)  The  Committee's  recommended 
salable  quantity — 800,761  pounds.  This 
figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2002-2003  marketing  year— 999,344 
pounds.  This  figiu-e  is  the  sum  of  the 
2002-2003  recommended  salable 
quantity  (800,761  pounds)  and  the 
estimated  carry-in  on  Jime  1,  2002 
(198,583  pounds). 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  spearmint  oil 
which  handlers  may  purchase  from  or 
handle  on  behalf  of  producers  diuing  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  Committee's  recommended 
Scotch  and  Native  spearmint  oil  salable 
quantities  and  allotment  percentages  of 
849,4^1  pounds  and  45  percent  and 
800.761  and  38  percent,  respectively, 
are  based  on  the  Committee's  goal  of 
maintaining  market  stability  by  avoiding 
extreme  fluctuations  in  supplies  and 
prices  and  the  anticipated  supply  and 
trade  demand  during  the  2002-2003 
marketing  year.  The  salable  quantities 
are  not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  2002-2003  season  may 
transfer  such  excess  spearmint  oil  to  a 
producer  with  spearmint  oil  production 
less  than  his  or  her  annual  allotment  or 
put  it  into  the  reserve  pool. 

This  regulation  is  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  a  stable  market  and 
improved  returns.  In  conjunction  with 
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the  issuance  of  this  final  rule,  the 
Committees  marketing  policy  statement 
for  the  2002-2003  marketing  year  has 
been  reviewed  by  USDA.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
regulations,  fully  meets  the  intent  of 
§  985.50  of  the  order.  During  its 
discussion  of  potential  2002-2003 
salable  quantities  and  allotment 
percentages,  the  Committee  considered: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil:  (3)  prospective 
production  of  each  class  of  oil:  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year:  (5)  the  quantity  of  reserve  oil.  by 
class,  in  storage:  (6)  producer  prices  of 
oil.  including  prices  for  each  class  of  oil: 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Conformity  with  USDA's  "Guidelines 
for  Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  has  also  been 
reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
will  allow  for  anticipated  market  needs. 
In  determining  anticipated  market 
needs,  consideration  by  the  Committee 
was  given  to  historical  sales,  as  well  as 
changes  and  trends  in  production  and 
demand.  This  rule  also  provides 
producers  with  information  on  the 
amount  of  spearmint  oil  which  should 
be  produced  for  next  season  in  order  to 
meet  anticipated  market  demand. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulaton,'  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatorv  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  7  spearmint  oil  handlers 
subject  to  regulation  under  the  order, 
and  approximately  118  producers  of 
Class  1  (Scotch)  spearmint  oil  and 


approximately  107  producers  of  Class  3 
(Native)  spearmint  oil  in  the  regulated 
production  area.  Small  agricultural 
ser\'ice  firms  are  defined  by  the  Small 
Business  Administration  (SBA)(13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  S750.000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
30  of  the  118  Scotch  spearmint  oil 
producers  and  19  of  the  107  Native 
spearmint  oil  producers  could  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  A  typical  spearmint  oil- 
producing  operation  has  enough  acreage 
for  rotation  such  that  the  total  acreage 
required  to  produce  the  crop  is  about 
one-third  spearmint  and  two-thirds 
rotational  crops.  An  average  spearmint 
oil-producing  farm  has  to  have 
considerably  more  acreage  than  is 
planted  to  spearmint  during  any  given 
season.  Crop  rotation  is  an  essential 
cultural  practice  in  the  production  of 
spearmint  oil  for  weed,  insect,  and 
disease  control.  To  remain  economically 
viable  with  the  added  costs  associated 
with  spearmint  oil  production,  most 
spearmint  oil-producing  farms  fall  into 
the  SBA  category  of  large  businesses. 

This  final  rule  establishes  the  quantity 
of  spearmint  oil  produced  in  the  Far 
West,  by  class,  that  handlers  may 
purchase  from,  or  handle  for.  producers 
during  the  2002-2003  marketing  year. 
The  Committee  recommended  this  rule 
to  help  maintain  stability  in  the 
spearmint  oil  market  by  avoiding 
extreme  fluctuations  in  supplies  and 
prices.  Establishing  quantities  to  be 
purchased  or  handled  during  the 
marketing  year  through  volume 
regulations  allows  producers  to  plan 
their  mint  planting  and  harvesting  to 
meet  expected  market  needs.  This 
action  is  authorized  by  the  provisions  of 
§§985.50,  985.51  and'985.52  of  the 
order. 


Small  spearmint  oil  producers 
generally  are  not  as  extensively 
diversified  as  larger  ones  and  as  such 
are  more  at  risk  to  market  fluctuations. 
Such  small  farmers  generally  need  to 
market  their  entire  annual  crop  and  do 
not  have  the  luxury  of  having  other 
crops  to  cushion  seasons  with  poor 
spearmint  oil  returns.  Conversely,  large 
diversified  producers  have  the  potential 
to  endure  one  or  more  seasons  of  poor 
spearmint  oil  markets  because  incomes 
from  alternate  crops  could  support  the 
operation  for  a  period  of  time.  Being 
reasonablv  assured  of  a  stable  price  and 
market  provides  small  producing 
entities  with  the  ability  to  maintain 
proper  cash  flow  and  to  meet  annual 
expenses.  Thus,  the  market  and  price 
stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
mav  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

Demand  for  spearmint  oil  tends  to  be 
relatively  stable  from  year-to-year.  The 
demand  for  spearmint  oil  is  expected  to 
grow  slowly  for  the  foreseeable  future 
because  the  demand  for  consumer 
products  that  use  spearmint  oil  will 
likely  expand  slowly,  in  line  with 
population  growth. 

Demand  for  spearmint  oil  at  the  farm 
level  is  derived  from  retail  demand  for 
spearmint-flavored  products  at  retail 
such  as  chewing  gum,  toothpaste,  and 
mouthwash.  The  manufacturers  of  these 
products  are  by  far  the  largest  users  of 
mint  oil.  However,  spearmint  flavoring 
is  generally  a  very  minor  component  of 
the  products  in  which  it  is  used,  so 
changes  in  the  raw  product  price  have 
no  impact  on  retail  prices  for  those 
goods. 

Spearmint  oil  production  tends  to  be 
cvclical  Years  of  large  production,  with 
demand  remaining  reasonably  stable, 
have  led  to  periods  in  which  large 
producer  stocks  of  unsold  spearmint  oil 
have  depressed  producer  prices  for  a 
number  of  years.  Shortages  and  high 
prices  mav  follow  in  subsequent  years, 
as  producers  respond  to  price  signals  by 
cutting  back  production. 

The  wide  fluctuations  in  supply  and 
prices  that  result  from  this  cycle,  which 
was  even  more  pronounced  before  the 
creation  of  the  marketing  order,  can 
create  liquidity  problems  for  some 
producers.  The  marketing  order  was 
designed  to  reduce  the  price  impacts  of 
the  cvclical  swings  in  production. 
However,  producers  have  been  less  able 
to  weather  these  cycles  in  recent  years 
because  of  the  decline  in  prices  of  many 
of  the  alternative  crops  they  grow.  As 
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noted  earlier,  almost  all  speannint  oil 
producers  diversify  by  growing  other 
crops. 

Instability  in  the  spearmint  oil 
subsector  of  the  mint  industry  is  much 
more  likely  to  originate  on  the  supply 
side  than  the  demand  side.  Fluctuations 
in  yield  and  acreage  planted  from 
season-to-season  tend  to  be  larger  than 
fluctuations  in  the  amount  purchased  by 
buyers. 

The  significant  variability  is 
illustrated  by  the  fact  that  between  1980 
and  2000,  production  tended  to  vary  by 
25  percent  above  and  below  the  average 
production  level  of  1,888,810  pounds. 
The  25  percent  figure  (469.321  pounds) 
is  the  standard  deviation  around  the 
average  production  level.  Production  in 
the  shortest  crop  year  was  about  48 
percent  of  the  2 1  -year  average  and  the 
largest  crop  was  approximately  163 
percent.  A  key  consequence  is  that  in 
years  of  oversupply  and  low  prices,  the 
season  average  producer  price  of 
spearmint  oil  is  below  the  average  cost 
of  production  (as  measured  by  the 
Washington  State  University 
Cooperative  Extension  Service). 

In  an  effort  to  stabilize  prices,  the 
spearmint  oil  industry  uses  the  volume 
control  mechanisms  authorized  under 
the  order.  This  authority  allows  the 
Committee  to  recommend  a  salable 
quantity  and  allotment  percentage  for 
each  class  of  oil  for  the  upcoming 
marketing  year.  The  salable  quantity  for 
each  class  of  oil  is  the  total  volume  of 
that  oil  which  producers  may  sell 
during  the  marketing  year.  The 
allotment  percentage  for  each  class  of 
spearmint  oil  is  derived  by  dividing  the 
salable  quantity  by  the  total  allotment 
base. 

Each  producer  is  then  issued  an 
annual  allotment  certificate  for  the 
applicable  class  of  oil,  indicated  in 
pounds,  which  is  calculated  by 
multiplying  the  producer's  allotment 
base  by  the  applicable  allotment 
percentage.  This  is  the  amoimt  of  oil  for 
the  applicable  class  that  the  producer 
can  sell. 

By  November  1  of  each  year,  the 
Committee  identifies  any  oil  that 
individual  producers  have  produced 
above  the  volume  specified  on  their 
annual  allotment  certificates.  This 
excess  oil  is  placed  in  a  reserve  pool 
administered  by  the  Committee. 

There  is  a  reserve  pool  for  each  class 
of  oil  which  may  not  be  sold  during  the 
current  marketing  year  unless  USDA 
approves  a  Committee  recommendation 
to  make  a  portion  of  the  pool  available. 
However,  limited  quantities  of  reserve 
oil  are  typically  sold  to  fill  deficiencies. 
A  deficiency  occurs  when  on-farm 
production  is  less  than  a  producer's 


allotment.  In  that  case,  a  producer's  own 
reserve  oil  can  be  sold  to  fill  that 
deficiency.  Excess  production  (higher 
than  the  producer's  allotment)  can  be 
sold  to  fill  other  producers'  deficiencies. 

In  any  given  year,  the  total  available 
supply  of  spearmint  oil  is  composed  of 
current  production  plus  carry-over 
stocks  from  the  previous  crop.  The 
Committee  seeks  to  maintain  market 
stability  by  balancing  supply  and 
demand,  and  to  close  the  marketing  year 
with  an  appropriate  level  of  carry-out.  If 
the  industry  has  production  in  excess  of 
the  salable  quantity,  then  the  reserve 
pool  absorbs  the  surplus  quantity  of 
spearmint  oil,  which  goes  unsold  during 
that  year  unless  the  oil  is  needed  for 
unanticipated  sales. 

Under  its  provisions,  the  order  may 
attempt  to  stabilize  prices  by  (1)  limiting 
supply  and  establishing  reserves  in  high 
production  years,  thus  minimizing  the 
price-depressing  effect  that  excess 
producer  stocks  have  on  unsold 
spearmint  oil,  and  (2)  ensuring  that 
stocks  are  available  in  short  supply 
years  when  prices  would  otherwise 
increase  dramatically.  The  reserve  pool 
generally  increases  in  large  production 
years  while  stocks  are  drawn  down  in 
short  crop  years. 

An  econometric  model  was  used  to 
assess  the  impact  that  volume  control 
has  on  the  prices  producers  receive  for 
their  commodity.  Without  volume 
control,  spearmint  oil  markets  would 
likely  be  over-supplied,  resulting  in  low 
producer  prices  and  a  large  volume  of 
oil  stored  and  carried  over  to  the  next 
crop  year.  The  model  estimates  how 
much  lower  producer  prices  would 
likely  be  in  the  absence  of  volume 
controls. 

The  Committee  estimated  the 
available  supply  for  both  classes  of  oil 
at  2,108,996  pounds,  and  that  the  total 
expected  carry-in  on  June  1,  2002,  will 
be  458,764  pounds.  Therefore,  with 
volume  control,  sales  by  producers  for 
the  2002-2003  marketing  year  should  be 
limited  to  1,650,232  pounds  (the 
recommended  salable  quantity  for  both 
classes  of  spearmint  oil). 

The  recommended  allotment 
percentages,  upon  which  2002-2003 
producer  allotments  are  based,  are  45 
percent  for  Scotch  and  38  percent  for 
Native.  Without  volume  controls, 
producers  would  not  be  limited  to  these 
allotment  levels,  and  could  produce  and 
sell  additional  speannint.  The 
econometric  model  estimated  a  $1,66 
decline  in  average  producer  price  per 
pound  for  both  classes  of  spearmint  oil 
resulting  from  the  higher  quantities 
produced  and  marketed  without  volume 
control.  Northwest  producer  prices  for 
both  classes  of  spearmint  oil  for  1999 


and  2000  averaged  $9.13,  based  on 
National  Agricultural  Statistics  Service 
data.  The  severe  surplus  situation  for 
the  spearmint  oil  market  that  would 
exist  without  volume  controls  in  2002- 
2003  would  also  likely  dampen 
prospects  for  improved  producer  prices 
in  future  years  because  of  the  buildup 
in  stocks. 

The  use  of  volume  controls  allows  the 
industry  to  fully  supply  spearmint  oil 
markets  while  avoiding  the  negative 
consequences  of  over-supplying  these 
markets.  The  use  of  volume  controls  is 
believed  to  have  little  or  no  effect  on 
consumer  prices  of  products  containing 
spearmint  oil  and  does  not  likely  result 
in  fewer  retail  sales  of  such  products. 

The  Committee  discussed  alternatives 
to  this  rule  including  higher  and  lower 
levels  for  the  salable  quantities  and 
allotment  percentages  for  both  classes  of 
oil,  as  well  as  not  regulating  the 
handling  of  spearmint  oil  during  the 
2002-2003  marketing  year. 

The  Committee  discussed  and 
rejected  the  idea  of  not  regulating 
Scotch  spearmint  oil,  because  of  the 
severe  price-depressing  effects  that 
would  occur  without  volume  control. 
The  Committee  also  considered 
alternative  regulation  levels  for  Scotch 
spearmint  oil.  The  Conmiittee  explored 
maintaining  the  Scotch  spearmint  oil 
allotment  percentage  at  the  same  level 
as  the  current  year  (48  percent)  or 
increasing  the  percentage,  allowing  even 
more  product  into  the  market.  These 
options  were  discussed  at  length  by  the 
Committee,  producers,  and  handlers  in 
attendance  at  the  meeting.  Both  options 
were  rejected  because  current  supplies 
are  very  abundant  and  resultant  prices 
are  considered  too  low  for  general 
producer  viability. 

Finally,  the  Committee  discussed 
recommending  a  level  of  regulation  as 
low  as  a  32.6  percent  allotment 
percentage.  As  noted  earlier,  the 
Committee  determined  that  a  drop  in 
the  allotment  percentage  for  Scotch 
spearmint  oil  from  48  percent  dining 
the  current  year  to  32.6  percent  would 
likely  be  too  extreme  an  adjustment  in 
one  marketing  year.  The  Committee 
opted  for  a  much  smaller  decline  of  3 
percentage  points,  to  a  salable 
percentage  of  45  percent.  The 
recommended  salable  quantity  is 
849,971  pounds. 

One  Committee  member,  however, 
voted  against  the  recommended  Scotch 
spearmint  oil  salable  quantity  and 
allotment  percentage  in  support  of  a 
lower  level.  In  consideration  of  the 
current,  relatively  depressed  price  for 
Scotch  spearmint  oil.  he  felt  a  more 
restrictive  level  of  regulation  would 
help  to  enhance  returns  to  producers. 
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The  general  consensus  of  the 
individuals  commenting  during  the 
meeting  indicated  strong  support  for  a 
shift  in  Scotch  spearmint  oil  marketing 
strategy  from  one  considering  primarily 
the  Far  West's  share  of  the  world  market 
to  an  approach  primarily  considering 
current  price,  supply,  and  demand.  The 
Committee's  belief  that  the  Scotch 
spearmint  oil  market  can  be  improved 
and  stabilized  is  reflected  in  its 
recommendation  to  establish  the  salable 
quantity  and  allotment  percentage  at 
849.471  pounds  and  45  percent, 
respectively. 

The  Committee  discussed  alternative 
allotment  percentage  levels  for  Native 
spearmint  oil  ranging  from  a  low  of 
about  35  percent  to  a  high  of  about  41 
percent.  With  the  current  price  for 
Native  spearmint  oil  lower  than  the  20- 
vear  average,  and  demand  fairly  flat,  the 
Committee,  after  considerable 
discussion,  determined  that  800,761 
pounds  and  38  percent  would  be  the 
most  effective  salable  quantity  and 
allotment  percentage,  respectively,  for 
the  2002-2003  marketing  year. 

The  one  dissenting  merriber  stated 
that  38  percent  is  too  great  a  change 
from  the  current  season's  allotment 
percentage  of  45  percent,  and  that 
demand  generally  supports  more  supply 
than  would  be  released  at  38  percent. 
After  a  great  deal  of  discussion,  the 
Committee  recommended  the  lower 
percentage  as  a  means  of  balancing 
supplies  with  market  needs.  If  more 
supplies  are  needed  during  the 
marketing  year,  the  percentage  could  be 
increased. 

The  Committee's  recommendation  to 
establish  salable  quantities  and 
allotment  percentages  for  both  classes  of 
spearmint  oil  was  made  after  careful 
consideration  of  all  available 
information,  including:  (1)  The 
estimated  quantity  of  salable  oil  of  each 
class  held  by  producers  and  handlers; 
(2)  the  estimated  demand  for  each  class 
of  oil;  (3)  prospective  production  of 
each  class  of  oil;  (4)  total  of  allotment 
bases  of  each  class  of  oil  for  the  current 
marketing  year  and  the  estimated  total 
of  allotment  bases  of  each  class  for  the 
ensuing  marketing  year;  (5)  the  quantity 
of  reserve  oil,  by  class,  in  storage;  (6) 
producer  prices  of  oil.  including  prices 
for  each  class  of  oil;  and  (7)  general 
market  conditions  for  each  class  of  oil. 
including  whether  the  estimated  season 
average  price  to  producers  is  likely  to 
exceed  parity.  Based  on  its  review,  the 
Committee  believes  that  the  salable 
quantity  and  allotment  percentage  levels 
recommended  would  achieve  the 
objectives  sought. 

Without  any  regulations  in  effect,  the 
Committee  believes  the  industry  would 


return  to  the  pronounced  cyclical  price 
patterns  that  occurred  prior  to  the  order, 
and  that  prices  in  2002-2003  would 
decline  substantially  below  current 
levels. 

As  stated  earlier,  the  Committee 
believes  that  the  order  has  contributed 
extensively  to  the  stabilization  of 
producer  prices,  which  prior  to  1980 
experienced  wide  fluctuations  from 
vear-to-year.  National  Agricultural 
Statistics  Service  records  show  that  the 
average  price  paid  for  both  classes  of 
spearmint  oil  ranged  from  about  S4.00 
per  pound  to  about  S12.50  per  pound 
during  the  period  between  1968  and 
1980.  Prices  have  been  consistently 
more  stable  since  the  marketing  order's 
inception  in  1980.  Excluding  the  most 
recent  three  marketing  years,  prices 
since  the  order's  inception  have 
generally  stabilized  at  about  $13.00  per 
pound  for  Scotch  spearmint  oil  and 
about  $11,00  per  pound  for  Native 
spearmint  oil. 

Over  the  last  three  years,  however, 
large  production  and  carry-in 
inventories  have  contributed  to 
declining  prices,  despite  the 
Committee's  efforts  to  balance  available 
supplies  with  demand.  Over  the  last 
three  years,  prices  have  ranged  from 
$8.00  to  $11.00  per  pound  for  Scotch 
spearmint  oil  and  between  $9.00  to 
$10.00  per  pound  for  Native  spearmint 
oil. 

According  to  the  Committee,  the 
recommended  salable  quantities  and 
allotment  percentages  are  expected  to 
achieve  the  goals  of  market  and  price 
stability,  and  price  improvement. 

As  stated  earlier,  annual  salable 
quantities  and  allotment  percentages 
have  been  issued  for  both  classes  of 
spearmint  oil  since  the  order's 
inception.  Reporting  and  recordkeeping 
requirements  have  remained  the  same 
for  each  year  of  regulation.  These 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
0MB  Control  No.  0581-0065. 
Accordingly,  this  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies.  The  USDA  has 
not  identified  any  relevant  Federal  rules 
tiiat  duplicate,  overlap,  or  conflict  with 
this  rule. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  spearmint  oil 
industry  and  all  interested  persons  were 
invited  to  attend  and  participate  on  all 
issues.  In  addition,  interested  persons 


were  invited  to  submit  information  on 
the  regulator)'  and  informational 
impacts  of  this  action  on  small 
businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  11.  2002  (67  FR 
10848).  A  15-day  comment  period  was 
provided  to  allow  interested  persons  the 
opportunity  to  respond  to  the  proposal. 
Furthermore,  a  copy  of  the  rule  was 
provided  to  Committee  staff,  whom  in 
turn  made  it  available  to  spearmint  oil 
producers,  handlers,  and  other 
interested  persons.  Finally,  the  rule  was 
made  available  on  the  Internet  by  the 
Office  of  the  Federal  Register  and 
USDA.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wH^v.ams. usda.gov/ 
h-/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

.After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U  S  C  601-674 

2.  A  new  §  985.221  is  added  to  read 
as  follows: 

[Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.] 

§  985.221     Salabte  quantities  and  allotment 
percentages— 2002-2003  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1,  2002.  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil— a  salable 
quantity  of  849,471  pounds  and  an 
allotment  percentage  of  45  percent. 

(b)  Class  3  (Native)  oil— a  salable 
quantity  of  800.761  pounds  and  an 
allotment  percentage  of  38  percent. 


20624 


Federal  Register / Vol.  67,  No.  81 /Friday,  April  26.  2002 /Rules  and  Regulations 


Dated:  April  19,  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 

Sen'ice. 

[FR  Doc.  02-1029.5  Filed  4-25-02:  8:45  ami 

BILUNG  CODE  341(M]2-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 

[Docket  No.  01-121-2] 

Limited  Ports  of  Entry  for  Pet  Birds, 
Performing  or  Ttieatrical  Birds,  and 
Poultry  and  Poultry  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  On  February  12,  2002,  we 
published  a  direct  final  rule  in  the 
Federal  Register  (See  67  FR  6369-6370.) 
The  direct  final  rule  notified  the  public 
of  our  intention  to  amend  the 
regulations  regarding  ports  designated 
for  the  importation  of  pet  birds, 
performing  or  theatrical  birds,  and 
poultry  and  poultry  products  by 
removing  Boston,  MA.  from  the  lists  of 
limited  ports  of  entry.  We  did  not 
receive  any  written  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments  in  response  to  the 
direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as  April 
15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Sara  Kaman,  Senior  Staff  Veterinarian, 
Technical  Trade  Services,  National 
Center  for  Import  and  Export.  VS. 
APHIS.  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231;  (301)  734- 
8364. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  114a.  134a.  134b, 
134c.  134d.  134f,  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80.  and  371.4. 

Done  in  Washington.  DC.  thi.s  22nd  day  of 
April  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
[FR  Doc.  02-10299  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTIWENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM212;  Special  Conditions  No. 
25-02-04-SC] 

Special  Conditions:  Airbus,  Model 
A340-500  and  -600  Airplanes;  Sudden 
Engine  Stoppage 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  Airbus  Model  A340-500  and 
-600  airplanes.  These  airplanes  will 
have  a  novel  or  unusual  design  feature 
when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes,  associated  with 
engine  size  and  torque  load,  which 
affects  sudden  engine  stoppage.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
EFFECTIVE  DATE:  April  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  FAA,  ANM-116.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056; 
telephone  (425)  227-2797;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  14,  1996,  Airbus 
applied  for  an  amendment  to  U.S.  type 
certificate  (TC)  A43NM  to  include  the 
new  Models  A340-500  and  -600.  These 
models  are  derivatives  of  the  A34O-300 
airplane,  which  is  approved  under  the 
same  TC. 

The  Model  A340-500  fuselage  is  a  6- 
frame  stretch  of  the  Model  A34O-300 
and  is  powered  by  4  Rolls  Royce  Trent 
553  engines,  each  rated  at  53,000 
pounds  of  thrust.  The  airplane  has 
interior  seating  arrangements  for  up  to 
375  passengers,  with  a  maximum  takeoff 
weight  (MTOW)  of  820,000  pounds.  The 
Model  340-500  is  intended  for  long- 
range  operations  and  has  additional  fuel 
capacity  over  that  of  the  model  A340- 
600. 

The  Model  A340-600  fuselage  is  a  20- 
frame  stretch  of  the  Model  A340-300 
and  is  powered  by  4  Rolls  Royce  Trent 


556  engines,  each  rated  at  56.000 
pounds  of  thrust.  The  airplane  has 
interior  seating  arrangements  for  up  to 
440  passengers,  with  a  MTOW  of 
804,500  pounds. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Airbus  must  show  that  the 
Model  A340-500  and  -600  airplanes 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
TC  A43NM  or  the  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  change  to  the  type  certificate.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  TC  A43NM 
are  14  CFR  part  25  effective  February  1. 
1965.  including  Amendments  25-1 
through  25-63  and  Amendments  25-64. 
25-65,  25-66,  and  25-77.  with  certain 
exceptions  that  are  not  relevant  to  these 
special  conditions. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  in  effect 
on  the  date  of  application  for  the 
change.  The  FAA  has  determined  that 
the  Model  A340-500  and  -600  airplanes 
must  be  shown  to  comply  with  14  CFR 
25-1  through  25-91,  with  certain  FAA- 
allowed  reversions  for  specific  part  25 
regulations  to  the  part  25  amendment 
levels  of  the  original  type  certification 
basis. 

Airbus  has  also  chosen  to  comply 
with  part  25  as  amended  by 
Amendments  25-92.  -93.  -94.  -95.  -97, 
-98,  and  -104. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Airbus  Model  A34&-500  and 
-600  because  of  a  novel  or  unusual 
design  featiu-e.  special  conditions  are 
prescribed  under  the  provisions  of  14 
CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Airbus  Model  A34O-500 
and  -600  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19.  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with  14 
CFR  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 


Federal  Register/Vol.  67,  No.  81 /Friday,  April  26,  2002/Rules  and  Regulations  20625 


for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  14  CFR 
21.101(a)(1). 

Novel  or  Unusual  Design  Featiires 

The  Airbus  Model  A340-500  and 
A340-600  airplanes  vk^ill  incorporate 
novel  or  unusual  design  features 
involving  engine  size  and  torque  load 
that  affect  sudden  engine  stoppage 
conditions.  Airbus  proposes  to  treat  the 
sudden  engine  stoppage  condition 
resulting  from  structural  failure  as  an 
ultimate  load  condition.  Section 
25.361(b)(1)  of  part  25  specifically 
defines  the  seizure  torque  load  resulting 
from  structural  failure  as  a  limit  load 
condition. 

Discussion 

The  limit  engine  torque  load  imposed 
by  sudden  engine  stoppage  due  to 
malfunction  or  structural  failure  (such 
as  compressor  jamming)  has  been  a 
specific  requirement  for  transport 
category  airplanes  since  1957.  The  size, 
configiu-ation.  and  failure  modes  of  jet 
engines  have  changed  considerably  from 
those  envisioned  when  the  engine 
seizure  requirement  of  §  25.361(b)  was 
first  adopted.  Current  engines  are  much 
larger  and  are  now  designed  with  large 
bypass  fans  capable  of  producing  much 
larger  torque  loads  if  they  become 
jammed.  It  is  evident  from  service 
history  that  the  frequency  of  occurrence 
of  the  most  severe  sudden  engine 
stoppage  events  are  rare. 

Relative  to  the  engine  configurations 
that  existed  when  the  rule  was 
developed  in  1957,  the  present 
generation  of  engines  are  sufficiently 
different  and  novel  to  justify  issuance  of 
special  conditions  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  are  capable  of 
producing,  during  failure,  transient 
loads  that  are  significantly  higher  and 
more  complex  than  the  generation  of 
engines  that  were  present  when  the 
existing  standard  was  developed. 
Therefore,  the  FAA  has  determined  that 
special  conditions  are  needed  for  the 
Model  A340-500  and  -600  airplanes. 

In  order  to  maintain  the  level  of  safety 
envisioned  in  §  25.361(b),  a  more 
comprehensive  criteria  is  needed  for  the 
new  generation  of  high  bypass  engines. 
These  special  conditions  would 
distinguish  between  the  more  common 
seizure  events  and  those  rarer  seizure 


events  resulting  from  structural  failures. 
For  those  rarer  but  severe  seizure 
events,  these  criteria  could  allow  some 
deformation  in  the  engine  supporting 
structure  (ultimate  load  design)  in  order 
to  absorb  the  higher  energy  associated 
with  the  high  bypass  engines,  while  at 
the  same  time  protecting  the  adjacent 
primary  structure  in  the  wing  and 
fuselage  by  providing  a  higher  safety 
factor.  The  criteria  for  the  more  severe 
events  would  no  longer  be  a  pure  static 
torque  load  condition,  but  would 
account  for  the  full  spectrum  of 
transient  dynamic  loads  developed  from 
the  engine  failure  condition. 

Publication  of  Notice  of  Proposed 
Special  Conditions 

Notice  of  proposed  special  conditions 
No.  NM-02-04-SC  for  Airbus  Model 
A340-500  and  -600  airplanes  was 
published  in  the  Federal  Register  on 
February  25,  2002  (67  FR  8487).  No 
comments  were  received,  and  the 
special  conditions  are  adopted  as 
proposed. 

Applicability 

These  special  conditions  are 
applicable  to  the  Airbus  Model  A340- 
500  and  -600  airplanes.  Should  Airbus 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

This  action  affects  certain  novel  or 
unusual  design  features  on  the  Model 
A34O-500  and  A340-600  airplanes.  It  is 
not  a  rule  of  general  applicability,  and 
it  affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Airbus  Model 
A340-500  cind  -600  airplanes. 

The  following  special  conditions  are 
issued  in  lieu  of  compliance  with  14 
CFR  25.361(b)  and  in  lieu  of  the 
previously  issued  special  conditions, 
"Limit  Engine  Torque,"  recorded  as 


item  9  of  Special  Conditions  No.  25- 
ANM-69  (Docket  No.  NM-75).  Airbus 
Model  A340  Series  Airplanes. 

1.  Sudden  Engine  Stoppage. 

(a)  For  turbine  engine  installations, 
the  engine  mounts,  pylons  and  adjacent 
supporting  airframe  structure  must  be 
designed  to  withstand  Ig  level  flight 
loads  acting  simultaneously  with  the 
maximum  limit  torque  loads  imposed 
by  each  of  the  following: 

(1)  Sudden  engine  deceleration  due  to 
a  malfunction  which  could  result  in  a 
temporary'  loss  of  power  or  thrust. 

(2)  The  maximum  acceleration  of  the 
engine. 

(b)  For  auxilian.-  power  unit 
installations,  the  power  unit  mounts 
and  adjacent  supporting  airframe 
structure  must  be  designed  to  withstand 
Ig  level  flight  loads  acting 
simultaneously  with  the  maximum  limit 
torque  loads  imposed  by  each  of  the 
following: 

(1)  Sudden  auxiliary'  power  unit 
deceleration  due  to  malfunction  or 
structural  failure. 

(2)  The  maximum  acceleration  of  the 
auxiliary  power  unit. 

(c)  For  engine  supporting  structure,  an 
ultimate  loading  condition  must  be 
considered  that  combines  Ig  flight  loads 
with  the  transient  dynamic  loads 
resulting  from  each  of  the  following: 

(1)  The  loss  of  any  fan,  compressor,  or 
turbine  blade. 

(2)  Where  applicable  to  a  specific 
engine  design,  and  separately  from  the 
conditions  specified  in  paragraph 
1(c)(1).  any  other  engine  structural 
failure  that  results  in  higher  loads. 

(d)  The  ultimate  loads  developed  from 
the  conditions  specified  in  paragraphs 
1(c)(1)  and  1(c)(2)  above  are  to  be 
multiplied  by  a  factor  of  10  when 
applied  to  engine  mounts  and  pylons 
and  multiplied  by  a  factor  of  1.25  when 
applied  to  adjacent  supporting  airframe 
structure. 

Issued  in  Renton.  Washington,  on  April  17, 
2002. 

Lirio  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  02-10235  Filed  4-25-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-109-AO;  Amendment 
39-12727;  AD  2002-0&-521 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
{Model  737-600,  -700,  and  -700C 
Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2002-08-52,  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
all  Boeing  Model  737-600.  -  700.  and 
-  700C  series  airplanes  by  individual 
notices.  This  AD  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  operating  the  airplane  at  speeds 
in  excess  of  300  knots  indicated 
airspeed  (KIAS)  with  speedbrakes 
extended.  This  AD  also  provides  for 
optional  terminating  action  for  the  AFM 
revision.  This  action  is  prompted  by  a 
report  indicating  that  severe  vibration  of 
the  horizontal  stabilizer  occurred  on  a 
Boeing  Model  737-700  series  airplane. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  severe  vibration  of 
the  elevator  and  elevator  tab  assembly 
following  deployment  of  the 
speedbrakes,  which,  if  not  corrected, 
could  result  in  severe  damage  to  the 
horizontal  stabilizer,  followed  by 
possible  loss  of  controllability  of  the 
airplane. 

DATES:  Effective  May  1.  2002.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2002-08^52,  issued 
April  11,  2002,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  25,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
109-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 


iarcomment@faa.gpv.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-109-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  H.  Marsh,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2028;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  April 
11.  2002.  the  FAA  issued  emergency  AD 
2002-08-52,  which  is  applicable  to  all 
Boeing  Model  737-600,  -  700,  and 
-  700C  series  airplanes. 

Background 

The  FAA  received  a  report  indicating 
that  severe  vibration  of  the  horizontal 
stabilizer  occurred  on  a  Boeing  Model 
737-700  series  airplane.  The  airplane 
was  operating  at  an  altitude  of  19,500 
feet  and  an  airspeed  of  315  knots 
indicated  airspeed  (KIAS).  The  high 
frequency  vibration  was  initiated  by 
deployment  of  the  speedbrakes  during 
descent  of  the  airplane.  The  vibration 
continued  until  the  airspeed  was 
reduced  to  285  KIAS,  even  though  the 
speedbrakes  were  retracted.  The 
airplane  landed  without  further 
incident.  The  FAA  and  the 
manufacturer  have  determined  that  the 
vibration  was  due  to  a  "limit  cycle 
oscillation"  of  the  elevator  and  elevator 
tab  assembly  attached  to  the  horizontal 
stabilizer.  Such  oscillation  was  caused 
by  a  buffeting  flow  over  the  siu"face  of 
the  horizontal  stabilizer,  which 
occurred  following  deployment  of  the 
speedbrakes. 

Results  of  post-event  analysis  and 
investigation  indicate  that  severe 
vibration  of  the  elevator  and  elevator  tab 
assembly  following  deployment  of  the 
speedbrakes.  if  not  corrected,  could 
result  in  severe  damage  to  the  horizontal 
stabilizer,  followed  by  possible  loss  of 
controllability  of  the  airplane. 

Other  Similar  Models 

The  elevator  tabs  on  Model  737-600 
and  -  700C  series  airplanes  are 
identical  to  those  on  Model  737-700 
series  airplanes.  Therefore,  those  Model 
737-600  and  -  700C  series  airplanes 
may  be  subject  to  the  same  unsafe 


condition  revealed  on  Model  737-700 
series  airplanes. 

In  addition,  operators  should  note 
that  modified  elevator  tabs  have  already 
been  installed  on  Model  737-900  series 
airplanes. 

Other  Relevant  Rulemaking 

The  FAA  previously  issued  AD  2001- 
12-51,  amendment  39-12294  (66  FR 
34094,  June  27,  2001),  applicable  to  all 
Boeing  Model  737-800  series  airplanes. 
That  AD  was  issued  to  ensure  that  the 
flight  crew  is  advised  of  the  potential 
hazard  associated  with  extending  the 
speedbrakes  at  speeds  in  excess  of  300 
KIAS.  That  AD  requires  revising  the 
Airplcme  Flight  Manual  to  prohibit 
operating  the  airplane  at  speeds  in 
excess  of  300  KIAS  with  speedbrakes 
extended.  That  AD  also  provides  for 
optional  terminating  action  for  the  AFM 
revision. 

FAA's  Conclusions 

In  light  of  this  information,  the  FAA 
finds  that  certain  new  limitations 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  Model  737-600,  -  700,  and 
-  700C  series  airplanes  to  prohibit 
operating  the  airplane  at  speeds  In 
excess  of  300  KIAS  with  speedbrakes 
extended.  The  FAA  has  determined  that 
an  airspeed  of  300  KIAS  provides  an 
acceptable  safety  margin  compared  to 
the  315-KIAS  airspeed  at  which  the 
severe  vibration  occurred. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  airworthiness  directive 
is  issued  to  require  revising  the  AFM  to 
prohibit  operating  the  airplane  at  speeds 
in  excess  of  300  KIAS  with  speedbrakes 
extended.  This  AD  also  provides  for 
optional  terminating  action  for  the  AFM 
revision. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action.  The  specific  details  of  the 
modification  discussed  previously  are 
being  developed,  but  are  not  yet 
available  for  dissemination  to  affected 
operators.  Once  the  modification  of  the 
elevator  tab  assembly  discussed 
previously  is  developed,  approved,  and 
available,  the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
conunent  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
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effective  immediately  by  individual 
notices  issued  on  April  11,  2002.  to  all 
known  U.S.  owners  and  operators  of 
Boeing  Model  737-600,  -  700.  and 
-  700C  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-109-AD." 
The  postcard  will  be  date  stamped  and 
retiu-ned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
and  that  it  is  not  a  "significant 
regulator}-  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulator}'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C,  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-52     Boeing:  .Amendment  39-12727. 
Docket  2002-NM-109-.\D. 

Applicability:  All  Model  737-600.  -  700. 
-  700C  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ."iD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .^D;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  ensure  thai  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with 
extending  the  speedbrakes  at  speeds  in 
excess  of  300  knots  indicated  airspeed 
(KIAS).  accomplish  the  following: 

.Mrplane  Flight  Manual  (AFM)  Revision 

(a)  Within  24  clock  hours  after  the  etlective 
date  of  this  AD,  revi.se  the  Limitations 
Section  of  the  FAA-approved  AFM  to  include 
the  following  information.  This  may  be 
accomplished  by  inserting  a  copy  of  this  ,\D 
into  the  Limitations  Section  of  the  AFM. 

•"Do  not  operate  the  airplane  at  speeds  in 
excess  of  300  KIAS  with  speedbrakes 
extended. 

Warning:  Use  of  speedbrakes  at  speeds  in 
excess  of  320  KIAS  could  result  in  a  severe 
vibration,  which,  in  turn,  could  cause 
extreme  damage  to  the  horizontal  stabilizer." 

Optional  Terminating  Action 

(b)  Modification  or  retrofit  of  the  elevator 
tab  assembly  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO).  FAA.  constitutes 
terminating  action  for  the  AFM  revision 
required  by  paragraph  (a)  of  this  AD 
Following  such  modification  or  retrofit,  that 
AFM  revision  may  be  removed  from  the 
AFM. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  ol  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Operations  or  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
May  1,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  2002-08-52,  issued 
on  April  11.  2002.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on  .April  19. 
2002. 

Lirio  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice. 
(FR  Doc.  02-10249  Filed  4-25-02;  8:45  am] 
BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2002-NM-76-AD;  Amendment 
39-12732;  AD  2002-08-20] 

RIN2120-AA64 

Airworthinese  Directives;  Boeing 
Model  737-600,  -700,  -700C,  and  -800 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  737-600. 
-700,  -700C,  and  800  series  airplanes. 
This  action  requires  inspecting  the 
airplane  following  any  suspected  limit 
cycle  oscillation  (LCO)  of  the  elevator 
tab;  and  revising  the  airplane  flight 
manual  (AFM)  to  limit  airspeeds  under 
certain  conditions  and  to  provide  the 
flight  crew  with  information  regarding 
elevator  tab  LCO.  This  action  also 
requires  repetitive  cleaning  of  the 
elevator  tab  and  a  one-time  cleaning  of 
the  elevator  balance  bays.  This  action 
provides  for  the  option  to  repetitively 
clean  the  elevator  tab  and  balance  bays 
following  every  deicing/ anti-icing  of  the 
horizontal  stabilizer,  which  would 
temporarily  allow  airspeeds  exceeding 
those  limited  by  the  AFM  revision.  For 
certain  airplanes,  this  action  requires 
trimming  the  elevator  balance  panel 
seals,  which  will  terminate  the  optional 
repetitive  cleaning  procedures  for  the 
baiance  bays.  This  action  is  necessary  to 
prevent  the  accxmiulation  of  fluid  or 
residue  in  the  balance  bays  and  foreign 
substances  on  the  external  surfaces  of 
the  elevator  tab,  which  can  lead  to  limit 
cycle  oscillation,  severe  vibration, 
flutter,  and  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  13,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Mav  13. 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  25,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
7&-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 


Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment®faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-76-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  O'Neal,  Aerospace  Engineer, 
Flight  Test  Branch,  ANM-160S, 
telephone  (425)  227-2699  (for 
operations-related  questions);  or  Nancy 
Marsh,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  telephone  (425) 
227-2028  (for  airframe-related 
questions);  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
fax  (425)  227-1180. 

dther  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  227- 
1120.  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
conunents  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  numerous 
incidents  of  severe  airframe  vibration,  or 
limit  cycle  oscillation  (LCO),  in  flight 
after  the  horizontal  stabilizer  had  been 
deiced/anti-iced  on  the  ground.  The 
reported  incidents  occurred  on  Boeing 
Model  737-600,  -700,  and  -800  series 
airplanes.  The  empennage  structiu^  on 
these,  as  well  as  Model  737-700C  series 
airplanes,  is  identical;  therefore,  all  of 
these  airplanes  are  subject  to  the 
identified  unsafe  condition.  These 
events  have  been  attributed  to  an 
accumulation  of  deicing/anti-icing  fluid 
or  other  residue  in  the  elevator  balance 
panel  cavities  and  on  the  external 
surfaces  of  the  elevator  tab.  The 
accumulation  of  fluid  in  the  balance 
bays  has  been  attributed  to  inadequate 


drainage  provisions.  Drainage 
provisions  on  Model  737-900  series 
airplanes  are  improved  over  those  on 
the  airplanes  affected  by  this  AD. 

Preliminary  results  oi  the 
investigation  of  the  incidents  indicated 
that  only  Tj^je  I  and  Type  II  deicing/ 
anti-icing  fluids  were  susceptible  to  this 
type  of  accumulation;  however,  a  recent 
LCO  event  occiured  following  deicing/ 
anti-icing  with  Type  I  and  Type  IV  fluid 
on  one  affected  airplane.  One  operator 
reported  finding  up  to  30  liters  of  fluid 
trapped  in  the  balance  bays  on  one 
airplane.  Other  operators  have  reported 
visible  acciunulations  of  foreign 
substances  on  the  external  surfaces  of 
the  elevator  tab.  The  additional  weight 
of  accimiulated  residue  on  the  tab  can 
initiate  LCO.  The  elevator  tab  is  so 
aerodynamically  sensitive  that  repairing 
and  painting  the  subject  area  have  been 
prohibited  by  related  existing  ADs.  The 
reported  airspeeds  at  the  onset  of  the 
incidents  have  ranged  from  276  to  325 
knots. 

Fluid  or  residue  accumulated  in  the 
balance  bays,  or  foreign  substances 
accumulated  on  the  external  surfaces  of 
the  elevator  tab,  in  combination  with 
normally  recommended  maximum 
operating  airspeeds,  can  initiate  LCO  or 
flutter  and  result  in  loss  of 
controllability  of  the  airplane. 

Related  Rulemaking 

The  FAA  has  issued  related  ADs  on 
Model  737-600,  -700,  and  -800  series 
airplanes:  AD  2001-04-08,  amendment 
39-12127  (66  FR  13229,  March  5,  2001); 
AD  2001-08-09,  amendment  39-12186 
(66  FR  20194,  April  20,  2001);  and  AD 
2001-14-05,  amendment  39-12315  (66 
FR  36145,  July  12,  2001).  Those  ADs 
prohibit  painting  or  repairing  the 
elevator  tab  because  of  its  sensitivity  to 
changes  in  mass  characteristics.  This 
action  further  addresses  the 
accumulation  of  foreign  substances  on 
the  elevator  tab,  and  the  resulting 
associated  sensitivity  to  the  additional 
mass  caused  by  these  accumulations. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
55A1084,  dated  March  7,  2002,  which 
describes  procedures  for  modifying  the 
elevator  balance  panel  seals  on  the 
inboard  side  of  the  balance  panels  in 
bays  2,  3,  and  4.  The  modification, 
which  involves  trimming  the  seals  to 
specified  dimensions,  will  reduce  the 
possibility  of  fluid  accumulating  in  the 
elevator  balance  bays.  This  modification 
is  incorporated  in  production  on 
airplanes  having  line  numbers  1092  and 
subsequent. 
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The  FAA  has  reviewed  Boeing  Service 
Letter  737-SL-12-017,  dated  April  10, 
2002,  which  describes  procedures  for 
cleaning  deicing/anti-icing  fluid  residue 
from  the  elevator  balance  panel  cavity 
area. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  the  accumulation  of  fluid  or 
residue  in  the  balance  bays  and  foreign 
substances  on  the  external  surfaces  of 
the  elevator  tab.  which  can  lead  to  LCO. 
severe  vibration,  flutter,  and  loss  of 
controllability  of  the  airplane.  This  AD 
requires  inspecting  the  airplane 
following  any  suspected  LCO  of  the 
elevator  tab:  and  revising  the  airplane 
flight  manual  (AFM)  to  limit  airspeeds 
following  deicing/anti-icing  of  the 
horizontal  stabilizer,  and  to  provide  the 
flight  crew  with  information  regarding 
elevator  tab  LCO.  This  action  requires 
repetitive  cleaning  of  the  elevator  tab 
and  a  one-time  cleaning  of  the  elevator 
balance  bays.  This  action  provides  for 
the  option  to  repetitively  clean  the 
elevator  tab  and  balance  bays  following 
every  deicing/anti-icing  of  the 
horizontal  stabilizer,  which  would 
temporarily  allow  airspeeds  exceeding 
those  limited  by  the  AFM  revision.  For 
certain  airplanes,  this  action  requires 
trimming  the  elevator  balance  panel 
seals,  which  will  terminate  the  optional 
repetitive  cleaning  procedures  for  the 
balance  bays. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  is  currently  developing  an 
elevator  tab  with  an  improved  design, 
which,  when  installed,  would  terminate 
the  requirements  of  this  AD.  Once  the 
redesigned  elevator  tab  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 


are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2002-NM-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 


further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulator\-  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator,' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft,  .Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-20     Boeing:  .Amendment  39-12732. 
Doi:kel  2002-NM-76-AD. 

Applirability:  AW  Model  737-600.-700. 
-700C.  and  -800  series  airplanes;  certificated 
in  any  category. 

Note  1;  The  applicability  of  this  AD 
includes  ALL  Model  737-700  series 
airplanes,  including  Model  737-700  BBJ 
airplanes. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  T'he 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  accumulation  of  fluid  or 
residue  in  the  elevator  balance  bays,  and 
foreign  substances  on  the  external  surfaces  of 
the  elevator  tab,  which  can  lead  to  limit  cycle 
oscillation,  flutter,  and  loss  of  controllability 
of  the  airplane,  accomplish  the  following: 
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Revision  of  the  Airplane  Flight  Manual 
(AFM) — Airspeed  Limitations 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  section  of 
the  FA.^-approved  AFM  to  include  the 
following  procedures  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 

"After  any  ground  deicing/ anti-icing  of  the 
horizontal  stabilizer,  airspeed  must  be 
limited  to  270  KL^S  until  the  crew  has  been 
informed  that  applicable  maintenance 
procedures  have  been  accomplished  that 
would  allow  exceedance  of  270  KLAS.  Once 
the  applicable  maintenance  procedures  have 
been  accomplished,  exceeding  270  KLAS  is 
permissible  only  until  the  next  deicing/anti- 
icing." 

Optional  Post-Deicing/Anti-Icing  Cleaning 

(b)  Accomplishment  of  the  applicable 
cleaning  procedures  specified  bv  paragraphs 
(bid)  and  (b)(2)  of  this  AD  allows  the 
temporary  operation  of  the  airplane  at 
airspeeds  exceeding  270  KIAS— until  the 
next  deicing/anti-icing  of  the  horizontal 
stabilizer. 

(1)  For  all  airplanes:  Clean  the  external 
aerodynamic  surfaces  of  the  elevator  tab  to 
remove  accumulated  deicing/anti-icing  fluid, 
residue,  or  other  foreign  substances,  in 
accordance  with  the  procedures  for  .Airplane 
Cleaning  in  Section  12-40-00  (G)  of  Boeing 
737-600/700/800/900  Maintenance  Manual 
Document  D633A101. 

(2)  For  airplanes  having  line  numbers  1 
through  1091  inclusive:  Until  the  actions 
required  by  paragraph  (f)  of  this  AD  have 
been  accomplished,  clean  the  elevator 
balance  bays  in  accordance  with  a  method 
approved  bv  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA.  For  a 
cleaning  method  to  be  approved  by  the 
Manager,  Seattle  ACO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  .AD. 

AFM  Revision — Non-Normal  Procedures 

(c)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Non-Normal 
Procedures  section  of  the  F.AA-approved 
AFM  (Boeing  Document  D631.A001)  to 
include  the  following  procedures  (this  may 
be  accomplished  bv  inserting  a  copy  of  this 
AD  into  the  AFM):' 

Elevator  Tab  Limit  Cycle  Oscillation 

An  Elevator  Tab  Limit  Cycle  Oscillation 
(LCO)  will  be  characterized  by  a  high 
frequency,  possibly  severe  vibration, 
originating  in  the  tail  of  the  airplane,  and 
emanating  forward  through  the  airframe 
structure.  LCO  events  have  previously 
occurred  at  airspeeds  greater  than  275  KLAS, 
and  in  an  altitude  range  between  10.000  and 
25,000  feet  following  ground  deicing/anti- 
icing  of  the  horizontal  stabilizer  This 
vibration  may,  or  may  not,  be  felt  in  the 
control  column.  Cabin  crew  may  be  able  to 
confirm  the  source  of  any  airframe  vibrations. 
If  LCO  is  suspected  in  flight,  immediately 
reduce  airspeed  (WITHOL'T  use  of  speed 
brakes,  or  changing  aircraft  configuration)  to 
270  KIAS,  or  until  the  vibration  ceases, 
whichever  indicated  airspeed  is  lower. 


DO  NOT  USE  SPEED  BRAKES  FOR  THE 
REMAINDER  OF  THE  FLIGHT. 

Use  of  the  speed  brakes  in  other 
emergencies  is  at  the  discretion  of  the  flight 
crew.  Remain  at  or  below  the  indicated 
airspeed  at  which  the  vibration  ceased  for  the 
remainder  of  the  flight,  but  do  not  exceed  270 
KIAS.  Evaluate  the  need  to  land  at  the 
nearest  practicable  airport.  Landing  airport 
selection  should  be  based  upon  consideration 
of  all  pertinent  factors  such  as:  weather, 
distance  to  destination,  range  available  at  the 
reduced  airspeed,  maximum  landing  weight, 
and  possible  airframe  damage.  Use  of  ground 
spoilers  during  landing  rollout  is  permitted." 

Elevator  Tab  Cleaning 

(d)  Within  250  flight  cycles  or  90  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first:  Clean  the  external  aerodynamic 
surfaces  of  the  elevator  tab  to  detect 
accumulated  deicing/anti-icing  fluid, 
residue,  or  other  foreign  substances,  in 
accordance  with  the  procedures  for  Airplane 
Cleaning  in  Section  12-40-00  (G)  of  Boeing 
737-600/700/800/900  Maintenance  Manual 
Document  D633A101.  Thereafter,  repeat  the 
tab  cleaning  procedure  at  least  every  250 
flight  cvcles  or  90  days,  whichever  occurs 
first. 

Balance  Bay  Cleaning 

(e)  For  airplanes  having  line  numbers  1 
through  1091  inclusive:  Prior  to  or 
concurrently  with  the  accomplishment  of  the 
seal  trim  required  by  paragraph  (f)  of  this  AD, 
clean  the  elevator  balance  bays  in  accordance 
with  Boeing  Service  Letter  737-SL-12-017, 
dated  April  10,  2002.  If  the  balance  bays  have 
been  cleaned  at  least  one  time  in  accordance 
with  paragraph  (b)(2)  of  this  AD,  and  if  the 
seal  trim  has  been  accomplished  in 
accordance  with  paragraph  (f)  of  this  AD,  it 

is  not  necessary  to  repeat  this  procedure. 

Seal  Trim 

(f)  For  airplanes  having  line  numbers  1 
through  1091  inclusive:  Within  90  days  after 
the  effective  date  of  this  AD,  trim  the  elevator 
balance  bay  seals  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-55A1084,  dated 
March  7,  2002.  Following  accomplishment  of 
the  seal  trim  required  by  this  paragraph  and 
the  balance  bay  cleaning  required  by 
paragraph  (e)  of  this  AD.  the  optional 
repetitive  cleaning  procedures  specified  by 
paragraph  (b)(2)  of  this  AD  are  no  longer 
necessarv'. 

Post-LCD  Inspection 

(g)  Before  the  next  revenue  flight  following 
any  suspected  limit  cycle  oscillation  (LCO)  of 
the  elevator  tab:  Inspect  the  airplane  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  ACO,  FAA.  For  an 
inspection  method  to  be  approved  by  the 
Manager.  Seattle  ACO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  refer  to  this  AD. 

Spare  Parts 

(h)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  any  airplane  an 
elevator  balance  panel  bay  seal  having  part 
number  183A9140-1,  -5,  or  -9. 


Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the  maximum 
operating  airspeed  is  270  knots  indicated 
airspeed  (KIAS)  during  the  ferry  flight. 

Incorporation  by  Reference 

(k)  The  modification  required  by  paragraph 
(f)  of  this  AD  must  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
55A1084,  dated  March  7,  2002;  and  Boeing 
Service  Letter  737-SL-12-017,  dated  April 
10,  2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

Efliective  Date 

(1)  This  amendment  becomes  effective  on 
May  13.  2002. 

Issued  in  Renton.  Washington,  on  April  19, 
2002. 

Lirio  Liu-Nelson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-10244  Filed  4-25-02;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Chapter  VII 

[Docket  No.  020417087-2087-01] 

RIN  0694-XX21 

Industry  and  Security  Programs; 
Change  of  Agency  Name 

AGENCY:  Bureau  of  Industry  and 

Secimty.  Conunerce. 

ACTION:  Final  rule;  Nomenclature 

change. 
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SUMMARY:  On  April  18,  2002.  the 
Department  of  Commerce,  through  an 
internal  organizational  order,  changed 
the  name  of  the  "Bureau  of  Export 
Administration"  to  the  "Bureau  of 
Industry  and  Security."  Consistent  with 
this  action,  this  rule  makes  appropriate 
conforming  changes  in  chapter  VII  of 
title  15  of  the  Code  of  Federal 
Regulations.  The  rule  also  sets  forth  a 
Savings  Provision  in  SUPPLEMENTARY 
INFORMATION  that  preserves,  under  the 
new  name,  all  actions  taken  under  the 
name  of  the  Bureau  of  Export 
Administration  and  provides  that  any 
references  to  the  Bureau  of  Export 
Administration  in  any  document  or 
other  communication  shall  be  deemed 
to  be  references  to  the  Bureau  of 
Industry  and  Security. 
DATES:  This  rule  is  effective  on  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  Cohen,  Director  of 
Administration,  Bureau  of  Industry-  and 
Security.  Telephone:  (202)  482-1900. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  implements  the  decision  by 
the  Department  of  Commerce,  through 
an  internal  organizational  order 
(Amendment  3  to  DOO  50-1 ,  dated 
April  18.  2002).  to  change  the  name  of 
the  Bureau  of  Export  Administration  to 
the  "Bureau  of  Industry  and  Security." 
The  new  name  more  accurately  reflects 
the  breadth  of  the  Bureau's  activities  in 
the  spheres  of  national,  homeland, 
economic,  and  cyber  security. 
Consistent  with  this  name  change,  this 
rule  makes  a  number  of  changes  in 
chapter  VII  of  title  15  of  the  Code  of 
Federal  Regulations.  Specifically,  this 
rule  changes  all  references  to  "Bureau  of 
Export  Administration"  and  "BXA," 
wherever  they  appear  in  chapter  VII.  to 
"Bureau  of  Industry  and  Security"  and 
"BIS,"  respectively.  In  addition,  this 
rule  changes  the  appropriate  definitions 
sections  to  conform  to  the  new  name  of 
the  bureau,  and  to  reflect  that  the  Under 
Secretary  for  Export  Administration 
concurrently  holds  the  title  of  Under 
Secretary  for  Industry'  and  Security. 

Savings  Provision 

This  rule  shall  constitute  notice  that 
all  references  to  the  Bureau  of  Export 
Administration  or  BXA  in  any 
documents,  statements,  or  other 
communications,  in  any  form  or  media, 
and  whether  made  before,  on.  or  after 
the  effective  date  of  this  rule,  shall  be 
deemed  to  be  references  to  the  Bureau 
of  Industry  and  Security.  Any  actions 
undertaken  in  the  name  of  or  on  behalf 
of  the  Bureau  of  Export  Administration, 


whether  taken  before,  on.  or  after  the 
effective  date  of  this  rule,  shall  be 
deemed  to  have  been  taken  in  the  name 
of  or  on  behalf  of  the  Bureau  of  Industry- 
and  Security. 

Rulemaking  Requirements 

1 .  This  final  rule  has  been  determined 
to  be  exempt  from  review  for  purposes 
of  Executive  Order  12866. 

2.  This  rule  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  this 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  US.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this  rule 
involves  a  rule  of  agency  organization, 
procedure,  or  practice.  5  U.S.C. 
553{b)(B).  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 

5  U.S.C.  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq. )  are  not  applicable. 

Accordingly,  this  rule  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  rule  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Miriam  Cohen,  Bureau  of  Industry  and 
Securitv,  Department  of  Commerce.  P.O 
Box  273,  Washington.  DC  20044. 

List  of  Subjects 

15  CFR  Part  710 

Chemicals,  Exports.  Foreign  trade. 
Imports,  Treaties. 

15  CFR  Part  719 

Administrative  proceedings,  Exports, 
Imports.  Penalties.  Violations. 

15  CFR  Part  766 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Exports,  Foreign  trade.  Law 
enforcement.  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  15  CFR  chapter  VII  is 
amended  as  set  forth  below: 

1.  Revise  the  heading  for  15  CFR 
chapter  VII  to  read  as  follows: 


CHAPTER  VII— BUREAU  OF  INDUSTRY 
AND  SECURITY.  DEPARTMENT  OF 
COMMERCE 

PART  710— GENERAL  INFORMATION 
AND  OVERVIEW  OF  THE  CHEMICAL 
WEAPONS  CONVENTION 
REGULATIONS  (CWCR) 

2.  The  authority  citation  for  part  710 
continues  to  read  as  follows; 

Authority:  22  ISC.  6701  et  seq.:  E.O. 
13128.64  FR  36703. 

3.  In  §  710.1 .  remove  the  definition  of 
"Bureau  of  Export  Administration 
(BXA)"  and  add  in  alphabetical  order 
the  definition  of  "Bureau  of  Industry 
and  Security  (BIS)"  to  read  as  follows; 

§710.1     Definitions  of  terms  used  in  the 
Chemical  Weapons  Convention  Regulations 
(CWCR). 

•         *         *         *         « 

Bureau  of  Industry  and  Secuht}-  (BIS). 
Means  the  Bureau  of  Industry  and 
Security  of  the  United  States 
Department  of  Commerce  (formerly  the 
Bureau  of  Export  Administration). 


PART  71 »— ENFORCEMENT 

4.  The  authority  citation  for  part  719 
continues  to  read  as  follows; 

Authority:  22  US  C.  6701  Pt  seq.  50  US.C. 
1601  ef  _spq  ;  50  U  S  C.  ITOl  ft  seq.:  E.O. 
12938.  59  FR  59099.  3  CFR.  1994  Comp..  p. 
950;  E.O.  13128,  64  FR  36703 

5.  In  §  719.1(b).  remove  the  definition 
of  "Under  Secretary  for  Export 
Administration."  and  add  in 
alphabetical  order  a  definition  of 
"Under  Secretary  for  Industry-  and 
Securitv"  to  read  as  follows; 

§719.1     Scope  and  definitions. 

♦         *         •         •         * 

(b)*  '   * 

Under  Secretary-  for  Industry  and 
Security  The  Under  Secretary  for 
Industry-  and  Security.  US.  Department 
of  Commerce,  who  shall  concurrentlv 
hold  the  title  of  Under  Secretary  for 
Export  Administration. 

PART  766— ADMINISTRATIVE 
ENFORCEMENT  PROCEEDINGS 

6.  The  authority  citation  for  part  766 
continues  to  read  as  follows; 

Authority:  50  U.S.C.  app.  2401  et  seq..  50 
U.S.C.  1701  et  seq:  E.O.  12924.  59  FR  43437. 
3  CFR.  1994  Comp..  p  917:  Notice  of  August 
10.  1999.  64  FR  44101  (August  13   1999). 

7.  In  §  766.2.  remove  the  definition  of 
"Bureau  of  Export  Administration 
(BX.\)"  and  add  in  alphabetical  order 
the  definition  of  "Bureau  of  Industry 
and  Security  (BIS)"  and  revise  the 
definition  of  "Under  Secretary"  to  read 
as  follows; 
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§  766.2    Definitions. 

*  *         *        *        » 

Bureau  of  Industry  and  Security  (BIS). 
Bureau  of  Industry'  and  Security.  U.S. 
Department  of  Commerce  (formerly  the 
Bureau  of  Export  Administration)  and 
all  of  its  component  units,  including,  in 
particular  for  purposes  of  this  part,  the 
Office  of  Antiboycott  Compliance,  the 
Office  of  Export  Enforcement,  and  the 
Office  of  Exporter  Services. 

*  «        *        «        » 

Under  Secretary.  The  Under  Secretary 
for  Export  Administration,  United  States 
Department  of  Commerce,  who  shall 
concurrently  hold  the  title  of  Under 
Secretary  for  Industry  and  Seciuity. 

CHAPTER  Vli— [AIMENDED] 

8.  In  addition  to  the  previous 
amendments,  in  15  CFR  chapter  VII. 
revise  all  references  to  "Bureau  of 
Export  Administration"  to  read  'Bureau 
of  Industry  and  Security";  revise  all 
references  to  "Bureau  of  Export 
Administration's"  to  read  "Bureau  of 
Industry  and  Security's":  revise  all 
references  to  "BXA"  to  read  "BIS';  and 
revise  all  references  to  "BXA's"  to  read 
"BIS's". 

Dated:  ,\pril  19.  2002. 
Kenneth  I.  Juster, 

Under  Secretary  for  Industry  and  Security. 
[FR  Doc.  02-10166  Filed  4-25-02;  8:45  am] 
WLUNG  CODE  3510-33-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TO  8988] 

RIN  1545-BA55 

Guidance  Under  Section  355(e); 
Recognition  of  Gain  on  Certain 
Distributions  of  Stocit  or  Securities  in 
Connection  With  an  Acquisition 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  of  a 
controlled  corporation  in  connection 
with  an  acquisition.  Changes  to  the 
applicable  law  were  made  by  the 
Taxpayer  Relief  Act  of  1997.  These 
temporary  regulations  affect 
corporations  and  are  necessary-  to 
provide  them  with  guidance  needed  to 
comply  with  these  changes.  The  text  of 
these  temporary  regulations  also  serves 
as  the  text  of  the  proposed  regulations 


set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  in  this  issue  of 
the  Federal  Register. 
DATES:  Effective  Date:  These  temporary 
regulations  are  effective  April  26,  2002. 
Applicability  Date:  These  temporary 
regulations  apply  to  distributions 
occurring  after  April  26,  2002.  For  rules 
applicable  to  distributions  occurring 
after  August  3,  2001,  and  on  or  before 
April  26,  2002.  see  §  1.355-7T  as  in 
effect  prior  to  April  26,  2002  (see  26 
CFR  part  1  revised  April  1,  2002). 
Taxpayers,  however,  may  apply  these 
regulations  in  whole,  but  not  in  part,  to 
a  distribution  occurring  on  or  before 
April  26,  2002. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Amber  R.  Cook  of  the  Office  of 
Associate  Chief  Counsel  (Corporate), 
(202)  622-7530  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  355(e)  of  the  Internal  Revenue 
Code  of  1986  provides  that  the  stock  of 
a  controlled  corporation  will  not  be 
qualified  property  under  section 
355(c)(2)  or  361(c)(2)  if  the  stock  is 
distributed  as  "part  of  a  plan  (or  series 
of  related  transactions)  pursuant  to 
which  1  or  more  persons  acquire 
directly  or  indirectly  stock  representing 
a  50-percent  or  greater  interest  in  the 
distributing  corporation  or  any 
controlled  corporation."  For  this 
purpose,  a  50-percent  or  greater  interest 
means  stock  possessing  at  least  50 
percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  or  at  least  50  percent  of  the  total 
value  of  shares  of  all  classes  of  stock. 
See  I.R.C.  §  355(e)(4)(A)  (referring  to 
section  355(d)(4)  for  the  definition  of 
50-percent  or  greater  interest). 

On  January  2,  2001,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (REG-107566-00,  66  FR  66 
(2001-3  I.R.B.  346))  a  notice  of  proposed 
rulemaking  (the  2001  proposed 
regulations)  xmder  section  355(e).  The 
2001  proposed  regulations  provide 
guidance  concerning  the  interpretation 
of  the  phrase  "plan  (or  series  of  related 
transactions)."  The  2001  proposed 
regulations  generally  provide  that 
whether  a  distribution  and  an 
acquisition  are  part  of  a  plan  is 
determined  based  on  all  the  facts  and 
circumstances.  The  2001  proposed 
regulations  list  a  number  of  factors  that 
tend  to  show  that  an  acquisition  and  a 
distribution  are  part  of  a  plan  and  a 
number  of  factors  that  tend  to  show  that 
an  acquisition  and  a  distribution  are  not 
part  of  a  plan.  In  addition,  they  set  forth 
six  safe  harbors,  the  satisfaction  of 


which  confirms  that  a  distribution  and 
an  acquisition  are  not  part  of  a  plan. 

A  public  hearing  regarding  the  2001 
proposed  regulations  was  held  on  May 
15,  2001.  In  addition,  wTitten  comments 
were  received.  In  response  to  comments 
that  immediate  guidance  under  section 
355(e)  was  needed,  on  August  3,  2001, 
the  IRS  and  Treasury  published  in  the 
Federal  Register  (REG-107566-00,  66 
FR  40590  (2001-34  I.R.B.  176))  the  2001 
proposed  regulations  as  temporary 
regulations  (the  original  temporary 
regulations).  The  original  temporary 
regulations  were  identical  to  the  2001 
proposed  regulations,  except  that, 
pending  further  study  of  the  comments 
received  regarding  the  2001  proposed 
regulations,  they  reserved  §  1.355- 
7(e)(6)  (suspending  the  nmning  of  any 
time  period  prescribed  in  the  2001 
proposed  regulations  during  which 
there  is  a  substantial  diminution  of  risk 
of  loss  imder  the  principles  of  section 
355(d)(6)(B))  and  Example  7  of  the  2001 
proposed  regulations  (interpreting  the 
term  similar  acquisition  in  the  context 
of  a  situation  involving  multiple 
acquisitions). 

Explanation  of  Provisions 

The  IRS  and  Treasury  have  studied 
the  comments  received  regarding  the 
2001  proposed  regulations  and  have 
concluded  that  it  is  desirable  to  revise 
various  aspects  of  the  original 
temporary  regulations.  Accordingly,  the 
IRS  and  "Treasury  are  promulgating 
these  regulations  (the  revised  temporary 
regulations)  as  temporary  to  amend  the 
original  temporary  regulations.  The 
following  sections  describe  a  number  of 
the  most  significant  comments  and  the 
extent  to  which  they  have  been 
incorporated  in  the  revised  temporary 
regulations.  Further  changes  to  the 
revised  temporary  regulations,  however, 
are  possible  before  these  regulations  are 
finalized. 

A.  Facts  and  Circumstances  Generally 

The  2001  proposed  regulations 
identify  a  number  of  facts  and 
circumstances  that  tend  to  show 
whether  a  distribution  and  an 
acquisition  are  part  of  a  plan.  While 
some  of  those  facts  and  circumstances 
relating  to  a  post-distribution 
acquisition  focus  on  discussions  before 
the  distribution  between  the  acquired 
corporation  and  the  acquirer  regarding 
the  acquisition  or  a  similar  acquisition, 
others  are  unrelated  to  whether  there 
were  such  discussions  before  the 
distribution.  A  number  of  comments 
suggested  that  the  relevant  facts  and 
circumstances  that  evidence  whether  a 
distribution  and  a  post-distribution 
acquisition  are  part  of  a  plan  for 
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purposes  of  section  355(e)  generally 
should  focus  more  heavily  on  whether 
there  were  bilateral  discussions  or  even 
an  agreement,  understanding,  or 
arrangement  regarding  the  acquisition 
within  a  certain  period  of  time  prior  to 
the  distribution. 

The  IRS  and  Treasury  agree  with 
these  conunents  and.  accordingly,  have 
revised  the  2001  proposed  regulations  to 
reflect  this  emphasis.  In  particular,  the 
revised  temporary  regulations  provide 
that,  other  than  in  the  case  of  an 
acquisition  involving  a  public  offering, 
a  distribution  and  a  post-distribution 
acquisition  can  be  part  of  a  plan  only  if 
there  was  an  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
regarding  the  acquisition  or  a  similar 
acquisition  at  some  time  during  the  2- 
year  period  ending  on  the  date  of  the 
distribution.  In  addition,  the  list  of  facts 
and  circumstances  in  the  revised 
temporary  regulations  that  tend  to  show 
that  a  distribution  and  an  acquisition 
are  part  of  a  plan  has  been  revised  to 
reflect  this  change  in  emphasis. 

B.  Special  Rules  Relating  to  Auctions 

As  set  forth  in  the  2001  proposed 
regulations,  the  facts  and  circumstances 
tending  to  show  whether  a  distribution 
and  an  acquisition  are  part  of  a  plan 
distinguish  between  acquisitions  other 
than  acquisitions  involving  a  public 
offering  or  auction,  on  the  one  hand, 
and  acquisitions  involving  a  public 
offering  or  auction,  on  the  other  hand. 
For  example,  while  the  distributing  or 
controlled  corporation's  discussions 
with  an  acquirer  regarding  a  post- 
distribution  acquisition  involving  a 
public  offering  or  auction  are  not  listed 
as  evidence  that  the  distribution  and  the 
acquisition  are  part  of  a  plan,  the 
distributing  or  controlled  corporation's 
discussions  with  an  acquirer  regarding  a 
post-distribution  acquisition  not 
involving  a  public  offering  or  auction 
tend  to  show  that  the  distribution  and 
the  acquisition  are  part  of  a  plan. 

One  commentator  suggested  that  the 
facts  that  tend  to  indicate  that  a 
distribution  and  an  acquisition  are  part 
of  a  plan  should  not  distinguish 
between  an  acquisition  (other  than  an 
acquisition  involving  a  pubhc  offering) 
that  results  from  an  auction  and  an 
acquisition  (other  than  an  acquisition 
involving  a  public  offering)  that  does 
not  result  from  an  auction.  In  particular, 
the  commentator  asserted  that  although 
the  factors  might  be  weighted  differently 
depending  on  the  particular  type  of 
acquisition,  in  the  context  of  both  of 
these  types  of  acquisitions,  discussions 
with  the  acquirer  regarding  the 
acquisition  are  relevant  to  the 


determination  of  whether  a  distribution 
and  an  acquisition  are  part  of  a  plan. 

The  IRS  and  Treasury  believe  that  it 
is  difficult  to  define  an  auction  in  a 
maimer  that  identifies  those  situations 
to  which  it  is  appropriate  to  apply  the 
special  auction  rules  contained  in  the 
2001  proposed  regulations.  For  this 
reason,  the  revised  temporan,' 
regulations  eliminate  the  distinction 
between  acquisitions  (other  than 
acquisitions  involving  a  public  offering) 
that  result  from  an  auction  and 
acquisitions  (other  than  acquisitions 
involving  a  public  offering)  that  do  not 
result  from  an  auction.  Accordingly, 
those  facts  and  circumstances  related  to 
negotiations  with  the  acquirer  that 
evidence  whether  a  post-distribution 
acquisition  (other  than  an  acquisition 
involving  a  public  offering)  that  does 
not  result  from  an  auction  is  part  of  a 
plan  are  relevant  to  whether  a  post- 
distribution  acquisition  that  results  from 
an  auction  is  part  of  a  plan. 

C.  Similar  Acquisition 

As  described  above,  the  2001 
proposed  regulations  identify'  a  number 
of  facts  and  circumstances  that  are 
relevant  for  purposes  of  determining 
whether  a  distribution  and  an 
acquisition  are  part  of  a  plan.  In  the  case 
of  an  acquisition  after  a  distribution, 
certain  factors  focus  on  whether  certain 
persons  engaged  in  discussions 
regarding  the  acquisition  or  a  "similar 
acquisition"  before  the  distribution.  The 
2001  proposed  regulations  provide  that 
an  acquisition  and  an  intended 
acquisition  may  be  similar  even  though 
the  identity  of  the  person  acquiring 
stock  of  the  distributing  or  controlled 
corporation,  the  timing  of  the 
acquisition  or  the  terms  of  the  actual 
acquisition  are  different  from  the 
intended  acquisition. 

Example  7  of  the  2001  proposed 
regulations  interprets  the  term  similar 
acquisition  in  the  context  of  multiple 
acquisitions  following  a  distribution 
that  was  motivated  by  an  acquisition 
business  purpose.  The  example  treats  an 
acquisition  where  neither  the 
distributing  nor  the  controlled 
corporation  had  identified  the  acquirer 
prior  to  the  distribution  and  another 
acquisition  where  the  acquirer  had  been 
identified  but  not  contacted  regarding 
the  acquisition  prior  to  the  distribution 
as  similar  to  an  acquisition  that  was  in 
fact  discussed  with  the  acquirer  prior  to 
the  distribution  and  that  was 
consummated  prior  to  these  additional 
acquisitions.  After  analyzing  the  facts 
and  circumstances,  the  example 
concludes  that  these  additional 
acquisitions  and  the  distribution  are 
part  of  a  plan. 


A  number  of  commentators  asserted 
that  the  interpretation  of  the  term  plan 
in  the  2001  proposed  regulations  is 
overlv  broad,  principally  as  a  result  of 
the  illustration  of  the  scope  of  the  term 
similar  acquisition  in  Example  7.  Some 
of  these  commentators  suggested  that 
the  unilateral  intentions  of  one  party 
should  not  result  in  a  distribution  and 
an  acquisition  being  treated  as  part  of  a 
plan,  unless  that  party  has  the  unilateral 
ability  to  control  both  the  distribution 
and  the  acquisition.  In  the  context  of 
acquisitions  other  than  public  offerings, 
therefore,  some  of  these  commentators 
argued  that  a  distribution  and  an 
acquisition  should  not  be  treated  as  part 
of  a  plan  unless  there  is  some  objective 
evidence  of  a  bilateral  agreement 
regarding  the  significant  economic 
terms  of  the  acquisition. 

In  addition,  while  the  comments 
generally  reflected  the  view  that  an 
acquisition  should  not  avoid  being 
treated  as  part  of  a  plan  merely  because 
the  terms  of  the  specific  acquisition 
intended  at  the  time  of  the  distribution 
were  modified,  some  comments 
suggested  that  the  term  similar 
acquisition  should  be  narrowed.  For 
example,  certain  comments  suggested 
that  where  there  is  a  change  in  acquirer 
and  the  new  acquirer  is  not  related  to 
the  originally  intended  acquirer  under 
section  267(b)  or  707(b).  the  new 
acquisition  should  not  be  treated  as 
similar  to  the  originally  intended 
acquisition. 

Consistent  with  the  comments' 
suggestions,  the  revised  temporary 
regulations  set  forth  a  definition  of 
similar  acquisition  that  is  narrower  than 
the  one  set  forth  in  the  2001  proposed 
regulations.  The  revised  temporar\' 
regulations  provide,  in  general,  that  an 
actual  acquisition  (other  than  a  public 
offering  or  other  stock  issuance  for  cash) 
is  similar  to  another  potential 
acquisition  if  the  actual  acquisition 
effects  a  direct  or  indirect  combination 
of  all  or  a  significant  portion  of  the  same 
business  operations  as  the  combination 
that  would  have  been  effected  by  such 
other  potential  acquisition.  Further 
clarification  is  provided  in  the 
definition  of  similar  acquisition. 
Example  6.  and  Example  7  of  the 
revised  temporar>'  regulations.  The 
revised  definition  of  similar  acquisition 
(and  the  revisions  to  the  plan  and  non- 
plan  factors)  have  the  effect  of  reversing 
the  conclusion  of  Example  7  of  the  2001 
proposed  regulations  that  the  additional 
acquisitions  (i.e..  the  Y  and  Z 
acquisitions)  and  the  distribution  are 
part  of  a  plan. 


20634 


Federal  Register / Vol.  67.  No.  81 /Friday,  April  26,  2002 /Rules  and  Regulations 


D.  Substantial  Negotiations 

In  addition  to  the  comments  regarding 
the  general  approach  of  the  2001 
proposed  regulations,  the  IRS  and 
Treasury  received  a  number  of  technical 
comments  regarding  the  2001  proposed 
regulations.  A  number  of  commentators 
suggested  that  substantial  negotiations 
be  defined.  The  revised  temporary 
regulations  add  a  definition  of 
substantial  negotiations  providing  that, 
in  the  case  of  an  acquisition  other  than 
a  public  offering,  substantial 
negotiations  generally  require 
discussions  of  significant  economic 
terms,  e.g.,  the  exchange  ratio  in  a 
reorganization,  by  one  or  more  officers, 
directors,  or  controlling  shareholders  of 
the  distributing  or  controlled 
corporation,  or  another  person  or 
persons  with  the  implicit  or  explicit 
permission  of  one  or  more  officers. 
directors,  or  controlling  shareholders  of 
the  distributing  or  controlled 
corporation,  with  the  acquirer  or  a 
person  or  persons  with  the  implicit  or 
explicit  permission  of  the  acquirer.  This 
definition  is  intended  to  clarify  that 
both  the  content  of,  and  persons 
engaging  in,  the  discussions  are 
probative  of  whether  discussions  are 
properly  treated  as  substantial 
negotiations. 

£".  Safe  Harbors  I  and  II 

Safe  Harbors  I  and  II  of  the  2001 
proposed  regulations  provide  certainty 
that  a  distribution  and  an  acquisition 
occiuring  after  the  distribution  will  not 
be  treated  as  part  of  a  plan  if,  among 
other  conditions,  the  acquisition  occurs 
more  than  6  months  after  the 
distribution  and  there  was  no 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  concerning 
the  acquisition  before  a  date  that  is  6 
months  after  the  distribution.  Safe 
Harbors  I  and  11  of  the  2001  proposed 
regulations,  therefore,  are  not  available 
if  there  was  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  the 
acquisition  at  any  time  prior  to  the 
distribution.  Commentators,  however, 
suggested  that  not  all  pre-distribution 
substantial  negotiations  should  prevent 
those  Safe  Harbors  from  being  available. 
In  particular,  a  number  of  commentators 
suggested  that,  even  if  the  relevant 
parties  engage  in  substantial 
negotiations  regarding  an  acquisition 
prior  to  a  distribution,  provided  that 
those  negotiations  terminate  without 
agreement  prior  to  the  distribution  and 
do  not  resume  until  6  months  or  1  year 
after  the  distribution,  those  substantial 
negotiations  should  not  cause  Safe 
Harbors  I  and  II  of  the  2001  proposed 


regulations  to  be  unavailable.  After 
consideration  of  these  comments,  the 
IRS  and  Treasury  have  decided  that  an 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  concerning 
the  acquisition  should  make  Safe 
Harbors  I  and  II  unavailable  only  if  such 
events  exist  or  occur  during  the  period 
that  begins  1  year  prior  to  the 
distribution  and  ends  6  months 
thereafter. 

A  number  of  commentators  noted  that 
Safe  Harbors  I  and  II  of  the  2001 
proposed  regulations  would  be  available 
if  there  was  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  an 
acquisition  similar  to  another 
acquisition  prior  to  the  date  that  is  6 
months  after  the  distribution.  At  least 
one  commentator  suggested  that  these 
Safe  Harbors  should  not  be  available  in 
these  circumstances.  The  IRS  and 
Treasury  agree  and  have  modified  those 
Safe  Harbors  accordingly. 

Safe  Harbor  I  of  the  2001  proposed 
regulations  states  that  it  is  only 
available  if  "(tlhe  distribution  was 
motivated  in  whole  or  substantial  part 
by  a  corporate  business  purpose  (within 
the  meaning  of  §  1.355-2(b))  other  than 
a  business  piupose  to  facilitate  an 
acquisition  of  Distributing  or 
Controlled."  Commentators  proposed 
that  Safe  Harbor  I  of  the  2001  proposed 
regulations  be  modified  so  that  in 
testing  the  qualification  of  an 
acquisition  for  the  Safe  Harbor,  only 
acquisitive  business  purposes  related  to 
the  acquired  corporation  should  be 
relevant.  Safe  Harbor  I  of  the  revised 
temporary  regulations  reflects  this 
comment. 

Safe  Harbor  U  of  the  2001  proposed 
regulations  is  available  only  where  (1) 
the  amount  of  stock  of  the  distributing 
corporation  or  the  controlled 
corporation  that  is  subject  to  an 
acquisition  business  purpose  is  not 
more  than  33  percent  of  the  distributing 
corporation  or  the  controlled 
corporation:  and  (2)  no  more  than  20 
percent  of  the  acquired  corporation  is 
acquired  before  a  date  that  is  6  months 
after  the  distribution.  Commentators 
suggested  the  elimination  of  one  of  the 
2  prongs.  Alternatively,  they  suggested 
increasing  the  percentage  of  stock  in  the 
second  prong.  One  commentator  also 
suggested  that  certain  acquisitions  that 
were  not  treated  as  part  of  a  plan  that 
includes  a  distribution  be  disregarded 
for  purposes  of  the  second  prong. 

To  simplify  Safe  Harbor  II  of  the  2001 
proposed  regulations,  the  revised 
temporary  regulations  eliminate  the 
quantitative  restriction  of  the  first  prong 
and  increase  the  percentage  of  stock  in 
the  second  prong  to  25  percent. 


Furthermore,  for  purposes  of  the  25- 
percent  test,  only  stock  that  is  acquired 
or  is  the  subject  of  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  at  some  time 
during  the  period  that  begins  1  year 
before  the  distribution  and  ends  6 
months  thereafter,  other  than  stock  that 
is  acquired  in  a  transaction  described  in 
Safe  Harbor  V,  Safe  Harbor  VI,  or  new 
Safe  Harbor  VII,  described  below,  of  the 
revised  temporary  regulations,  is 
counted. 

F.  Safe  Harbor  V 

Subject  to  certain  exceptions.  Safe 
Harbor  V  of  the  2001  proposed 
regulations  provides  that  an  acquisition 
of  stock  of  the  distributing  or  controlled 
corporation  that  is  listed  on  an 
established  market  is  not  part  of  a  plan 
if  the  acquisition  occurs  pursuant  to  a 
transfer  between  shareholders  of  the 
distributing  corporation  or  the 
controlled  corporation,  neither  of  which 
is  a  5-percent  shareholder.  Some 
commentators  suggested  that  this  Safe 
Harbor  should  be  available  for  stock 
transfers  between  persons  that  do  not 
actively  participate  in  the  management 
of  the  corporation,  even  if  such  persons 
are  5-percent  shareholders.  These 
commentators  suggested  that  such 
acquisitions  of  stock  are  not  part  of  a 
plan  that  includes  a  distribution.  The 
IRS  and  Treasury  generally  agree  that 
the  trading  activities  of  persons  that  do 
not  actively  participate  in  the 
management  of  the  corporation  should 
not  cause  an  acquisition  and  a 
distribution  to  be  treated  as  part  of  a 
plan.  Accordingly,  the  revised 
temporary  regulations  extend  the 
availability  of  Safe  Harbor  V  to  persons 
that  are  neither  controlling  shareholders 
nor  10-percent  shareholders  either 
immediately  before  or  immediately  after 
the  transfer. 

Finally,  the  IRS  and  Treasury  have 
become  aware  of  the  proposed  use  of 
publicly-traded  stock,  the  voting  rights 
associated  with  which  decrease  upon 
certain  transfers,  in  connection  with 
acquisitions  that  are  part  of  a  plan  that 
includes  a  distribution.  Questions  have 
been  asked  regarding  whether 
acquisitions  of  stock  that  result  from 
public  trading  between  persons  that  arei 
not  5-percent  shareholders  immediately 
before  or  immediately  after  the  transfer 
are  protected  by  Safe  Harbor  V,  even 
where  the  transferee  does  not  succeed  to 
all  of  the  voting  rights  exercisable  by  the 
transferor  with  respect  to  such  stock. 

Although  the  IRS  and  Treasury 
believe  that  Safe  Harbor  V  may  be 
available  to  prevent  the  acquisition  of 
such  stock  that  is  listed  on  an 
established  market  from  being  treated  as 
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part  of  a  plan,  the  revised  temporary 
regulations  clarify  that,  if  Safe  Harbor  V 
applies  to  an  acquisition  of  stock  that  is 
listed  on  an  estalDlished  market  and  that 
acquisition  results  in  an  indirect 
acquisition  of  voting  power  by  a  person 
other  than  the  acquirer  of  such  stock. 
Safe  Harbor  V  does  not  prevent  an 
acquisition  of  stock  (with  the  voting 
power  such  stock  represents  after  the 
acquisition  to  which  Safe  Harbor  V 
applies)  by  such  other  person  from 
being  treated  as  part  of  a  plan.  New 
Example  5  of  the  revised  temporary 
regulations  illustrates  the  application  of 
Safe  Harbor  V  of  the  revised  temporary 
regulations  and  the  plan  and  non-plan 
factors  in  the  context  of  the  public 
trading  of  stock,  the  relative  voting 
power  associated  with  which  varies  as 
a  result  of  the  trading. 

G.  Safe  Harbor  VI  and  New  Safe  Harbor 
VII 

Safe  Harbor  VI  of  the  2001  proposed 
regulations  generally  applies  to 
acquisitions  of  the  stock  of  the 
distributing  or  controlled  corporation 
"by  an  employee  or  director  of 
Distributing,  Controlled,  or  a  person 
related  to  Distributing  or  Controlled 
under  section  355(d)(7)(A),  in 
cormection  with  the  performance  of 
services  as  an  employee  or  director  for 
the  corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)."  One 
commentator  suggested  that  Safe  Harbor 
VI  of  the  2001  proposed  regulations 
should  be  extended  to  stock  acquired  by 
independent  contractors  in  connection 
with  the  performance  of  services  and 
stock  acquired  pursuant  to  certain  stock 
compensation  plans.  Another 
commentator  suggested  that  Safe  Harbor 
VI  of  the  2001  proposed  regulations 
should  not  protect  management 
leveraged  buy-outs  and  going  private 
transactions  that  are  part  of  a  plan  that 
includes  a  distribution.  Safe  Harbor  VI 
of  the  revised  temporary  regulations 
incorporates  these  comments  and  other 
technical  comments  received. 

Commentators  also  suggested  that 
Safe  Harbor  VI  of  the  2001  proposed 
regulations  he.  extended  to  acquisitions 
of  stock  by  qualified  plans  under  section 
401.  In  response  to  these  commentators, 
the  revised  temporary  regulations  add 
new  Safe  Harbor  VII.  Subject  to  certain 
limitations,  new  Safe  Harbor  VII 
provides  that  acquisitions  of  stock  of  the 
distributing  or  controlled  corporation  by 
a  retirement  plan  of  an  employer  that 
qualifies  under  section  401(a)  or  403(a) 
will  not  be  treated  as  part  of  a  plan  that 
includes  a  distribution. 


H.  Operating  Rules 
1.  Reasonable  certainty 

Under  the  2001  proposed  regulations, 
the  fact  that  the  distribution  was 
motivated  by  a  business  purpose  to 
facilitate  the  acquisition  or  a  similar 
acquisition  of  the  distributing  or 
controlled  corporation  tends  to  show 
that  a  distribution  and  an  acquisition 
are  part  of  a  plan.  The  2001  proposed 
regulations  provide  that  evidence  of  a 
business  purpose  to  facilitate  an 
acquisition  after  a  distribution  exists  if, 
at  the  time  of  the  distribution,  there  was 
"reasonable  certainty"  that,  within  six 
months  after  the  distribution,  an 
acquisition  would  occur,  an  agreement, 
understanding,  or  arrangement  would 
exist,  or  substantial  negotiations  would 
occur  regarding  an  acquisition.  In 
addition,  the  2001  proposed  regulations 
provide  that  in  the  case  of  an 
acquisition  before  a  distribution,  if  at 
the  time  of  the  acquisition,  it  was 
reasonably  certain  that  before  a  date  that 
is  6  months  after  the  acquisition  the 
distribution  would  occur,  an  agreement, 
understanding,  or  arrangement  would 
exist,  or  substantial  negotiations  would 
occur  regarding  the  distribution,  the 
reasonable  certainty  is  evidence  of  a 
business  purpose  to  facilitate  an 
acquisition.  The  IRS  and  Treasury 
received  a  number  of  comments 
regarding  the  reasonable  certainty  rule. 
The  revised  temporary  regulations 
delete  the  reasonable  certainty  operating 
rules  in  light  of  the  emphasis  in  the 
revised  temporal^'  regulations  on 
discussions  or  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  the 
first  step  before  the  second  step. 

2.  Substantial  diminution  of  risk 

The  2001  proposed  regulations 
contain  an  operating  rule  that  suspends 
the  running  of  any  time  period 
prescribed  in  the  regulations  during 
which  risk  of  loss  is  diminished  under 
the  principles  of  section  355(d)(6)(B). 
Commentators  questioned  the  proper 
application  of  this  rule.  In  light  of  these 
comments,  as  stated  above,  the  original 
temporary  regulations  reser\-e  as  to  the 
substantial  diminution  of  risk  rule 
pending  IRS  and  Treasun.'  consideration 
of  its  proper  application.  Although  the 
revised  temporary-  regulations  have 
eliminated  the  substantial  diminution  of 
risk  rule,  the  IRS  and  Treasur>-  continue 
to  consider  its  proper  application. 

/.  Options 

The  2001  proposed  regulations 
provide  that  under  certain 
circumstances,  the  acquisition  of  stock 
upon  the  exercise  of  an  option,  as  that 


term  is  defined  in  the  2001  proposed 
regulations,  may  be  treated  as  an 
agreement  to  acquire  stock  on  the  date 
the  option  was  written,  unless  the 
distributing  corporation  establishes  that 
on  the  later  of  the  date  of  the  stock 
distribution  or  the  writing  of  the  option, 
the  option  was  not  more  likely  than  not 
to  be  exercised,  Commentators 
suggested  that,  because  an  option  may 
become  more  likely  than  not  to  be 
exercised  for  reasons  other  than  the 
distribution,  the  date  of  the  distribution 
should  not  be  relevant  in  testing  for  the 
existence  of  a  plan.  Instead,  the  date  the 
option  is  written,  transferred  or 
modified  in  a  manner  that  materially 
increases  the  likelihood  of  exercise 
should  be  the  relevant  dates  for 
purposes  of  determining  whether  an 
option  is  properly  treated  as  an 
agreement  to  acquire  stock.  The  revised 
temporarv  regulations  modif\-  the  rule 
for  determining  whether  and  when  an 
option  will  be  treated  as  an  agreement, 
understanding,  or  arrangement  to 
acquire  stock  in  a  manner  consistent 
with  these  comments  and  certain  other 
technical  comments  received, 

/.  Effective  Date 

The  revised  temporan,-  regulations  are 
effective  for  distributions  occurring  after 
April  26,  2002.  A  number  of 
commentators  requested  that  taxpayers 
be  permitted  to  rely  on  the  2001 
proposed  regulations  for  distributions 
occurring  after  April  16,  1997.  In 
response  to  these  comments,  the  revised 
temporar>'  regulations  permit  taxpayers 
to  apply  the  revised  temporary' 
regulations  in  whole,  but  not  in  part,  to 
distributions  occurring  after  April  16, 
1997,  and  on  or  before  April  26,  2002. 

Special  Analyses 

It  has  been  determined  that  these 
temporar\-  regulations  are  not  a 
significant  regulator}-  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatorv  assessment  is  not  required,  II 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  temporar>-  regulations,  and, 
because  no  preceding  notice  of 
proposed  rulemaking  is  required  for 
these  temporan.'  regulations,  the 
provisions  of  the  Regulator)-  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  temporary 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 
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Drafting  Informatioii 

The  principal  author  of  these 
temporary  regulations  is  Amber  R.  Cook. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.355-7T  also  issued  under  26  U.S.C. 
355(e)(5).  •   •   * 

Par.  2.  Section  1.355-0  is  amended  by 
revising  the  heading  and  the  entry  for 
§  1 . 3  5  5-7T  to  read  as  follows : 

1 1 .355-0    Table  of  contents. 

***** 

§  1.355-7T    Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
connection  with  an  acquisition. 

(a)  In  general. 

(b)  Plan. 

(1)  In  general. 

(2)  Certain  post-distribution  acquisitions. 

(3)  Plan  factors. 

(4)  Non-plan  factors. 

(c)  Operating  rules. 

(1)  Internal  discussions  and  discussions 
with  outside  advisors  evidence  of  business 
purpose. 

(2)  Takeover  defense. 

(3)  Effect  of  distribution  on  trading  in 
stock. 

(4)  Consequences  of  section  355(e) 
disregarded  for  certain  purposes. 

(5)  Multiple  acquisitions. 

(d)  Safe  harbors. 

(1)  Safe  Harbor  I. 

(2)  Safe  Harbor  n. 

(3)  Safe  Harbor  III. 

(4)  Safe  Harbor  IV. 

(5)  Safe  Harbor  V. 
(i)  In  general. 

(ii)  Special  rules. 

(6)  Safe  Harbor  VI. 
(i)  In  general. 

(ii)  Special  rule. 

(7)  Safe  Harbor  VII. 
(i)  In  general. 

(ii)  Special  rule. 

(e)  Stock  acquired  by  exercise  of  options. 
warrants,  convertible  obligations,  and  other 
similar  interests. 

(1)  Treatment  of  options. 

(i)  General  rule. 

(ii)  Agreement,  understanding,  or 
arrangement  to  write  an  option. 

(iii)  Substantial  negotiations  related  to 
options. 


(2)  Instrument.s  treated  as  options. 

(3)  Instruments  generally  not  treated  as 
options. 

(i)  Estrow,  pledge,  or  other  security 
agreements. 

(ii)  Compensatory  options. 

(iii)  Options  exercisable  only  upon  death, 
disability,  mental  incompetency,  or 
separation  from  service. 

(iv)  Rights  of  first  refusal. 

(v)  Other  enumerated  instruments. 

(f)  Multiple  controlled  corporations. 

(g)  Valuation, 
(h)  Definitions. 

(1)  Agreement,  understanding, 
arrangement,  or  substantial  negotiations. 

(2)  Controlled  corporation. 

(3)  Controlling  shareholder. 

(4)  Coordinating  group. 

(5)  Discussions. 

(6)  Established  market. 

(7)  Five-percent  shareholder. 

(8)  Similar  acquisition. 

(9)  Ten-percent  shareholder, 
(i)  (Reserved! 

(j)  Examples.  > 

(k)  Effective  date. 

Par.  3.  Section  1.355-7T  is  revised  to 
read  as  follows: 

§  1 .355-7T    Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
connection  with  an  acquisition. 

(a)  In  general.  Except  as  provided  in 
section  355(e)  and  in  this  section, 
section  355(e)  applies  to  any 
distribution — 

(1)  To  which  section  355  (or  so  much 
of  section  356  as  relates  to  section  355) 
applies:  and 

(2)  That  is  part  of  a  plan  (or  series  of 
related  transactions)  (hereinafter,  plan) 
pursuant  to  which  1  or  more  persons 
acquire  directly  or  indirectly  stock 
representing  a  50-percent  or  greater 
interest  in  the  distributing  corporation 
(Distributing)  or  any  controlled 
corporation  (Controlled). 

(b)  P/an— (1)  In  general.  Whether  a 
distribution  and  an  acquisition  are  part 
of  a  plan  is  determined  based  on  all  the 
facts  and  circumstances.  The  facts  and 
circumstances  to  be  considered  in 
demonstrating  whether  a  distribution 
and  an  acquisition  are  part  of  a  plan 
include,  but  are  not  limited  to,  the  facts 
and  circumstances  set  forth  in 
paragraphs  (b)(3)  and  (4)  of  this  section. 
In  general,  the  weight  to  be  given  each 
of  the  facts  and  circiunstances  depends 
on  the  particular  case.  Whether  a 
distribution  and  an  acquisition  are  part 
of  a  plan  does  not  depend  on  the 
relative  number  of  facts  and 
circumstances  set  forth  in  paragraph 
(b)(3)  that  evidence  that  a  distribution 
and  an  acquisition  are  part  of  a  plan  as 
compared  to  the  relative  number  of  facts 
and  circumstances  set  forth  in 
paragraph  (b)(4)  that  evidence  that  a 
distribution  and  an  acquisition  are  not 
part  of  a  plan. 


(2)  Certain  post-distribution 
acquisitions.  In  the  case  of  an 
acquisition  (other  than  involving  a 
public  offering)  after  a  distribution,  the 
distribution  and  the  acquisition  can  be 
part  of  a  plan  only  if  there  was  an 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  regarding  the 
acquisition  or  a  similar  acquisition  at 
some  time  during  the  2-year  period 
ending  on  the  date  of  the  distribution. 
In  the  case  of  an  acquisition  (other  than 
involving  a  public  offering)  after  a 
distribution,  the  existence  of  an 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  regarding  the 
acquisition  or  a  similar  acquisition  at 
some  time  during  the  2-year  period 
ending  on  the  date  of  the  distribution 
tends  to  show  that  the  distribution  and 
the  acquisition  are  part  of  a  plan.  See 
paragraph  (b)(3)(i)  of  this  section. 
However,  all  facts  and  circumstances 
must  be  considered  to  determine 
whether  the  distribution  and  the 
acquisition  are  part  of  a  plan.  For 
example,  in  the  case  of  an  acquisition 
(other  than  involving  a  public  offering) 
after  a  distribution,  if  the  distribution 
was  motivated  in  whole  or  substantial 
part  by  a  corporate  business  purpose 
(within  the  meaning  of  §  1.355-2(b)) 
other  than  a  business  purpose  to 
facilitate  the  acquisition  or  a  similar 
acquisition  of  Distributing  or  Controlled 
(see  paragraph  (b)(4)(v)  of  this  section) 
and  would  have  occurred  at 
approximately  the  same  time  and  in 
similar  form  regardless  of  whether  the 
acquisition  or  a  similar  acquisition  was 
effected  (see  paragraph  (b)(4}(vi)  of  this 
section),  the  taxpayer  may  be  able  to 
establish  that  the  distribution  and  the 
acquisition  are  not  part  of  a  plan. 

(3)  Plan  factors.  Among  the  facts  and 
circumstances  tending  to  show  that  a 
distribution  and  an  acquisition  are  part 
of  a  plan  are  the  following: 

(i)  In  the  case  of  an  acquisition  (other 
than  involving  a  public  offering)  after  a 
distribution,  at  some  time  during  the  2- 
year  period  ending  on  the  date  of  the 
distribution,  there  was  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  regarding  the 
acquisition  or  a  similar  acquisition.  The 
weight  to  be  accorded  this  fact  depends 
on  the  nature,  extent,  and  timing  of  the 
agreement,  imderstanding,  arrangement, 
or  substantial  negotiations.  The 
existence  of  an  agreement, 
understanding,  or  arrangement  at  the 
time  of  the  distribution  is  given 
substantial  weight. 

(ii)  In  the  case  of  an  acquisition 
involving  a  public  offering  after  a 
distribution,  at  some  time  dvuing  the  2- 
year  period  ending  on  the  date  of  the 
distribution,  there  were  discussions  by 
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Distributing  or  Controlled  with  an 
investment  banl^er  regarding  the 
acquisition  or  a  similar  acquisition.  The 
weight  to  be  accorded  this  fact  depends 
on  the  nature,  extent,  and  timing  of  the 
discussions. 

(iii)  In  the  case  of  an  acquisition 
(other  than  involving  a  public  offering) 
before  a  distribution,  at  some  time 
during  the  2-year  period  ending  on  the 
date  of  the  acquisition,  there  were 
discussions  by  Distributing  or 
Controlled  with  the  acquirer  regarding  a 
distribution.  The  weight  to  be  accorded 
this  fact  depends  on  the  nature,  extent, 
and  timing  of  the  discussions.  In 
addition,  in  the  case  of  an  acquisition 
(other  than  involving  a  public  offering) 
before  a  distribution  where  a  person 
other  than  Distributing  or  Controlled 
intends  to  cause  a  distribution  and.  as 
a  result  of  the  acquisition,  can 
meaningfully  participate  in  the  decision 
regarding  whether  to  make  a 
distribution. 

(iv)  In  the  case  of  an  acquisition 
involving  a  public  offering  before  a 
distribution,  at  some  time  during  the  2- 
year  period  ending  on  the  date  of  the 
acquisition,  there  were  discussions  by 
Distributing  or  Controlled  with  an 
investment  banker  regarding  a 
distribution.  The  weight  to  be  accorded 
this  fact  depends  on  the  nature,  extent, 
and  timing  of  the  discussions. 

(v)  In  the  case  of  an  acquisition  either 
before  or  after  a  distribution,  the 
distribution  was  motivated  by  a 
business  purpose  to  facilitate  the 
acquisition  or  a  similar  acquisition. 

(4)  Non-plan  factors.  Among  the  facts 
and  circumstances  tending  to  show  that 
a  distribution  and  an  acquisition  are  not 
part  of  a  plan  are  the  following: 

(i)  In  the  case  of  an  acquisition 
involving  a  public  offering  after  a 
distribution,  during  tiie  2-year  period 
ending  on  the  date  of  the  distribution, 
there  were  no  discussions  by 
Distributing  or  Controlled  with  an 
investment  banker  regarding  the 
acquisition  or  a  similar  acquisition. 

(ii)  In  the  case  of  an  acquisition  after 
a  distribution,  there  was  an  identifiable, 
unexpected  change  in  market  or 
business  conditions  occurring  after  the 
distribution  that  resulted  in  the 
acquisition  that  was  otherwise 
unexpected  at  the  time  of  the 
distribution. 

(iii)  In  the  case  of  an  acquisition 
(other  than  involving  a  public  offering) 
before  a  distribution,  during  the  2-year 
period  ending  on  the  date  of  the 
acquisition,  there  were  no  discussions 
by  Distributing  or  Controlled  with  the 
acquirer  regarding  a  distribution.  This 
paragraph  (b)(4)(iii)  does  not  apply  if 
the  acquisition  occurred  after  the  date  of 


the  public  announcement  of  the 
planned  distribution.  In  addition,  this 
paragraph  (b)(4)(iii)  does  not  apply  in 
the  case  of  an  acquisition  where  a 
person  other  than  Distributing  or 
Controlled  intends  to  cause  a 
distribution  and.  as  a  result  of  the 
acquisition,  can  meaningfully 
participate  in  the  decision  regarding 
whether  to  make  a  distribution. 

(iv)  In  the  case  of  an  acquisition 
before  a  distribution,  there  was  an 
identifiable,  unexpected  change  in 
marke  or  business  conditions  occurring 
after  the  acquisition  that  resulted  in  a 
distribution  that  was  otherwise 
unexpected. 

(v)  In  the  case  of  an  acquisition  either 
before  or  after  a  distribution,  the 
distribution  was  motivated  in  whole  or 
substantial  part  by  a  corporate  business 
purpose  (within  the  meaning  of  §  1.355- 
2(b))  other  than  a  business  purpose  to 
facilitate  the  acquisition  or  a  similar 
acquisition. 

(vi)  In  the  case  of  an  acquisition  either 
before  or  after  a  distribution,  the 
distribution  would  have  occurred  at 
approximately  the  same  time  and  in 
similar  form  regardless  of  the 
acquisition  or  a  similar  acquisition. 

(c)  Operating  rules.  The  operating 
rules  contained  in  this  paragraph  (c) 
apply  for  all  purposes  of  this  section. 

(1 )  Internal  discussions  and 
discussions  v\ith  outside  advisors 
evidence  of  business  purpose.  Internal 
discussions  and  discussions  with 
outside  advisors  by  or  on  behalf  of 
officers  or  directors  of  Distributing  or 
Controlled  may  be  indicative  of  one  or 
more  business  purposes  for  the 
distribution  and  the  relative  importance 
of  such  purposes. 

(2)  Takeover  defense.  If  Distributing 
engages  in  discussions  with  a  potential 
acquirer  regarding  an  acquisition  of 
Distributing  or  Controlled  and 
distributes  Controlled  stock  intending, 
in  whole  or  substantial  part,  to  decrease 
the  likelihood  of  the  acquisition  of 
Distributing  or  Controlled  by  separating 
it  from  another  corporation  that  is  likely 
to  be  acquired.  Distributing  will  be 
treated  as  having  a  business  purpose  to 
facilitate  the  acquisition  of  the 
corporation  that  was  likely  to  be 
acquired. 

(3)  Effect  of  distribution  on  trading  in 
stock,  the  fact  that  the  distribution 
made  all  or  a  part  of  the  stock  of 
Controlled  available  for  trading  or  made 
Distributing's  or  Controlled's  stock  trade 
more  actively  is  not  taken  into  account 
in  determining  whether  the  distribution 
and  an  acquisition  of  Distributing  or 
Controlled  stock  were  part  of  a  plan. 

(4)  Consequences  of  section  355(el 
disregarded  for  certain  purposes.  For 


purposes  of  determining  the  intentions 
of  the  relevant  parties  under  this 
section,  the  consequences  of  the 
application  of  section  355(e).  and  the 
existence  of  any  contractual  indemnity 
by  Controlled  for  tax  resulting  from  the 
application  of  section  355(e)  caused  by 
an  acquisition  of  Controlled,  are 
disregarded. 

(5)  Multiple  acquisitions.  All 
acquisitions  of  stock  of  Distributing  or 
Controlled  that  are  considered  to  be  part 
of  a  plan  with  a  distribution  pursuant  to 
paragraph  (b)  of  this  section  will  be 
aggregated  for  purposes  of  the  50- 
percent  test  of  paragraph  (a)(2)  of  this 
section. 

(d)  Safe  harbors— {1]  Safe  Harbor  I  A 
distribution  and  an  acquisition 
occurring  after  the  distribution  will  not 
be  considered  part  of  a  plan  if — 

(i)  The  distrioution  was  motivated  in 
whole  or  substantial  part  bv  a  corporate 
business  purpose  (within  the  meaning 
of  §  1 .355-2(b)).  other  than  a  business 
purpose  to  facilitate  an  acquisition  of 
the  acquired  corporation  (Distributing  or 
Controlled):  and 

(ii)  The  acquisition  occurred  more 
than  6  months  after  the  distribution  and 
there  was  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  or  a  similar 
acquisition  during  the  period  that 
begins  1  vear  before  the  distribution  and 
ends  6  months  thereafter. 

(2)  Safe  Harbor II.  (i)  A  distribution 
and  an  acquisition  occurring  after  the 
distribution  will  not  be  considered  part 
of  a  plan  if — 

(A)  The  distribution  was  not 
motivated  by  a  business  purpose  to 
facilitate  the  acquisition  or  a  similar 
acquisition: 

(B)  The  acquisition  occurred  more 
than  6  months  after  the  distribution  and 
there  was  no  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
concerning  the  acquisition  or  a  similar 
acquisition  during  the  period  that 
begins  1  vear  before  the  distribution  and 
ends  6  months  thereafter;  and 

(C)  No  more  than  25  percent  of  the 
stock  of  the  acquired  corporation 
(Distributing  or  Controlled)  was  either 
acquired  or  the  subject  of  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  during  the 
period  that  begins  1  year  before  the 
distribution  and  ends  6  months 
thereafter. 

(ii)  For  purposes  of  paragraph 
(d)(2)(i)(C)  of  this  section,  acquisitions 
of  stock  that  are  treated  as  not  part  of 
a  plan  pursuant  to  Safe  Harbor  V,  Safe 
Harbor  VI.  or  Safe  Harbor  VII  are 
disregarded. 

(3)  Safe  Harbor  Hi  If  an  acquisition 
occurs  after  a  distribution,  there  was  no 
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agreement,  understanding,  or 
arrangement  concerning  the  acquisition 
or  a  similar  acquisition  at  the  time  of  the 
distribution,  and  there  was  no 
agreement,  understanding,  arrangement, 
or  substantia]  negotiations  concerning 
the  acquisition  or  a  similar  acquisition 
within  1  year  after  the  distribution,  the 
acquisition  and  the  distribution  will  not 
be  considered  part  of  a  plan. 

(4)  Safe  Harbor  IV.  If  a  distribution 
occurs  more  than  2  years  after  an 
acquisition,  and  there  was  no 
agreement,  understanding,  arrangement, 
or  substantial  negotiations  concerning 
the  distribution  at  the  time  of  the 
acquisition  or  within  6  months 
thereafter,  the  acquisition  and  the 
distribution  will  not  be  considered  part 
of  apian. 

(sf  Safe  Harbor  V — (i)  In  general.  An 
acquisition  of  Distributing  or  Controlled 
stock  that  is  listed  on  an  established 
market  is  not  part  of  a  plan  if, 
immediately  before  or  immediately  after 
the  transfer,  none  of  the  transferor,  the 
transferee,  and  any  coordinating  group 
of  which  either  the  transferor  or  the 
transferee  is  a  member  is — 

(A)  The  acquired  corporation 
(Distributing  or  Controlled); 

(B)  A  corporation  that  the  acquired 
corporation  (Distributing  or  Controlled) 
controls  witliin  the  meaning  of  section 
368(c); 

(C)  A  member  of  a  controlled  group  of 
corporations  within  the  meaning  of 
section  1563  of  which  the  acquired 
corporation  (Distributing  or  Controlled) 
is  a  member; 

(D)  An  underwriter  with  respect  to 
such  acquisition: 

(E)  A  GontroUtng  shareholder  of  the 
acquired  corporation  (Distributing  or 
Controlled);  or 

(F)  A  10-percent  shareholder  of  the 
acquired  corporation  (Distributing  or 
Controlled). 

(ii)  Special  rules.  (A)  This  paragraph 
(d)(5)  does  not  apply  to  a  transfer  of 
stock  by  or  to  a  person  if  the  corporation 
the  stock  of  which  is  being  transferred 
knows,  or  has  reason  to  know,  that  the 
person  or  a  coordinating  group  of  which 
such  person  is  a  member  intends  to 
become  a  controlling  shareholder  or  a 
10-percent  shareholder  of  the  acquired 
corporation  (Distributing  or  Controlled) 
at  any  time  after  the  acquisition  and 
before  the  date  that  is  2  years  after  the 
distribution. 

(B)  If  a  transfer  of  stock  to  which  this 
paragraph  (d)(5)  applies  results 
immediately,  or  upon  a  subsequent 
event  or  the  passage  of  time,  in  an 
indirect  acquisition  of  voting  power  by 
a  person  other  than  the  transferee,  this 
paragraph  (d)(5)  does  not  prevent  an 
acquisition  of  stock  (with  the  voting 


power  such  stock  represents  after  the 
transfer  to  which  this  paragraph  {d)(5) 
applies)  by  such  other  person  from 
being  treated  as  part  of  a  plan. 

(6)  Safe  Harbor  VI— {i)  In  general.  If 
stock  of  Distributing  or  Controlled  is 
acquired  by  a  person  in  connection  with 
such  person's  performance  of  services  as 
an  employee,  director,  or  independent 
contractor  for  Distributing,  Controlled, 
or  a  person  related  to  Distributing  or 
Controlled  under  section  355(d)(7)(A) 
(and  that  is  not  excessive  by  reference 

to  the  services  performed)  in  a 
transaction  to  which  section  83  or 
section  421(a)  applies,  the  acquisition 
and  the  distribution  will  not  be 
considered  part  of  a  plan. 

(ii)  Special  rule.  This  paragraph  (d)(6) 
does  not  apply  to  a  stock  acquisition 
described  in  (d)(6)(i)  if  the  acquirer  or 
a  coordinating  group  of  which  the 
acquirer  is  a  member  is  a  controlling 
shareholder  or  a  10-percent  shareholder 
of  the  acquired  corporation  (Distributing 
or  Controlled)  immediately  after  the 
acquisition. 

(7)  Safe  Harbor  V77— (i)  In  general.  If 
stock  of  Distributing  or  Controlled  is 
acquired  by  a  retirement  plan  of  an 
employer  that  qualifies  under  section 
401(a)  or  403(a),  the  acquisition  and  the 
distribution  will  not  be  considered  part 
of  a  plan. 

(ii)  Special  rule.  This  paragraph  (d)(7) 
does  not  apply  to  stock  acquisitions 
described  in  (d)(7)(i)  of  this  section  to 
the  extent  that  the  stock  acquired 
pursuant  to  such  acquisitions  by  all  of 
the  qualified  plans  of  the  employer 
described  in  paragraph  (d)(7)(i)  of  this 
section,  and  any  other  person  treated  as 
the  same  employer  as  that  described  in 
paragraph  (d)(7)(i)  of  this  section  under 
section  414(b),  (c),  (m),  or  (o),  diu-ing  the 
4-year  period  beginning  2  years  before 
the  distribution,  in  the  aggregate, 
represents  10  percent  or  more  of  the 
total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote,  or  10 
percent  or  more  of  the  total  value  of 
shares  of  all  classes  of  stock,  of  the 
acquired  corporation  (Distributing  or 
Controlled). 

(e)  Stock  acquired  by  exercise  of 
options,  warrants,  convertible 
obligations,  and  other  similar 
interests — (1)  Treatment  of  options — (i) 
General  rule.  For  purposes  of  this 
section,  if  stock  of  Distributing  or 
Controlled  is  acquired  pursuant  to  an 
option,  the  option  will  be  treated  as  an 
agreement,  understanding,  or 
arrangement  to  acquire  the  stock  on  the 
earliest  of  the  following  dates:  the  date 
that  the  option  is  written,  if  the  option 
was  more  likely  than  not  to  be  exercised 
as  of  such  date;  the  date  that  the  option 
is  transferred,  if  the  option  was  more 


likely  than  not  to  be  exercised  as  of  such 
date;  and  the  date  that  the  option  is 
modified  in  a  manner  that  materially 
increases  the  likelihood  of  exercise,  if 
the  option  was  more  likely  than  not  to 
be  exercised  as  of  such  date;  provided, 
however,  if  the  writing,  transfer,  or 
modification  had  a  principal  purpose  of 
avoiding  section  355(e),  the  option  will 
be  treated  as  an  agreement, 
understanding,  arrangement,  or 
substantial  negotiations  to  acquire  the 
stock  on  the  date  of  the  distribution. 
The  determination  of  whether  an  option 
was  more  likely  than  not  to  be  exercised 
is  based  on  all  the  facts  and 
circumstances,  taking  control  premiums 
and  minority  and  blockage  discounts 
into  account  in  determining  the  fair 
market  value  of  stock  underlying  an 
option. 

(ii)  Agreement,  understanding,  or 
arrangement  to  write  an  option.  If  there 
is  an  agreement,  understanding,  or 
arrangement  to  write  an  option,  the 
option  will  be  treated  as  written  on  the 
date  of  the  agreement,  imderstanding,  or 
arrangement. 

(iii)  Substantial  negotiations  related 
to  options.  If  an  option  is  treated  as  an 
agreement,  understanding,  or 
arrangement  to  acquire  the  stock  on  the 
date  that  the  option  is  written, 
substantial  negotiations  to  acquire  the 
option  will  be  treated  as  substantial 
negotiations  to  acquire  the  stock  subject 
to  such  option.  If  an  option  is  treated  as 
an  agreement,  understanding,  or 
arrangement  to  acquire  the  stock  on  the 
date  that  the  option  is  transferred, 
substantial  negotiations  regarding  the 
transfer  of  the  option  will  be  treated  as 
substantial  negotiations  to  acquire  the 
stock  subject  to  such  option.  If  an  option 
is  treated  as  an  agreement, 
understanding,  or  arrangement  to 
acquire  the  stock  on  the  date  that  the 
option  is  modified  in  a  manner  that 
materially  increases  the  likelihood  of 
exercise,  substantial  negotiations 
regarding  such  modifications  to  the 
option  will  be  treated  as  substantial 
negotiations  to  acquire  the  stock  subject 
to  such  option. 

(2)  Instruments  treated  as  options.  For 
piuposes  of  this  paragraph  (e),  except  to 
the  extent  provided  in  paragraph  (e)(3) 
of  this  section,  call  options,  warrants, 
convertible  obligations,  the  conversion 
featiire  of  convertible  stock,  put  options, 
redemption  agreements  (including 
rights  to  cause  the  redemption  of  stock), 
any  other  instruments  that  provide  for 
the  right  or  possibility  to  issue,  redeem, 
or  transfer  stock  (including  an  option  on 
an  option),  or  any  other  similar  interests 
are  treated  as  options. 

(3)  Instruments  generally  not  treated 
as  options.  For  purposes  of  this 
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paragraph  (e).  the  following  are  not 
treated  as  options  unless  (in  the  case  of 
paragraphs  (eK3)(i),  (iii).  and  (iv)  of  this 
section)  written,  transferred  (directly  or 
indirectly),  modified,  or  listed  with  a 
principal  purpose  of  avoiding  the 
application  of  section  355(e)  or  this 
section. 

(i)  Escrow,  pledge,  or  other  security 
agreements.  An  option  that  is  part  of  a 
security  arrangement  in -a  typical 
lending  transaction  (including  a 
purchase  money  loan),  if  the 
arrangement  is  subject  to  customar\' 
commercial  conditions.  For  this 
purpose,  a  security  arrangement 
includes,  for  example,  an  agreement  for 
holding  stock  in  escrow  or  under  a 
pledge  or  other  seciuity  agreement,  or 
an  option  to  acquire  stock  contingent 
upon  a  default  under  a  loan. 

(ii)  Compensatory  options.  An  option 
to  acquire  stock  in  Distributing  or 
Controlled  with  customary  terms  and 
conditions  provided  to  a  person  in 
connection  with  such  person's 
performance  of  services  as  an  employee, 
director,  or  independent  contractor  for 
the  corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
ser\'ices  performed),  provided  that — 

(A)  The  transfer  of  stock  pinsuant  to 
such  option  is  described  in  section 
421(a);  or 

(B)  The  option  is  nontransferable 
within  the  meaning  of  §  1.83-3(d)  and 
does  not  have  a  readily  ascertainable 
fair  market  value  as  defined  in  §  1.83- 
7(b). 

(iii)  Options  exercisable  only  upon 
death,  disability,  mental  incompetency, 
or  separation  from  service.  Any  option 
entered  into  between  shareholders  of  a 
corporation  (or  a  shareholder  and  the 
corporation)  that  is  exercisable  only 
upon  the  death,  disability,  or  mental 
incompetency  of  the  shareholder,  or,  in 
the  case  of  stock  acquired  in  connection 
with  the  performance  of  services  for  the 
corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed),  the  shareholder's 
separation  from  service. 

(iv)  Rights  of  first  refusal.  A  bona  fide 
right  of  first  refusal  regarding  the 
corporation's  stock  with  customary 
terms,  entered  into  between 
shareholders  of  a  corporation  (or 
between  the  corporation  and  a 
shareholder). 

(v)  Other  enumerated  instruments. 
Any  other  instrument  the  Commissioner 
may  designate  in  revenue  procedures, 
notices,  or  other  guidance  published  in 
the  Internal  Revenue  Bulletin  (see 
§  601.601(d)(2)  of  this  chapter). 


(f)  Multiple  controlled  corporations. 
Only  the  stock  or  securities  of  a 
controlled  corporation  in  which  1  or 
more  persons  acquire  directly  or 
indirectly  stock  representing  a  50- 
percent  or  greater  interest  as  part  of  a 
plan  involving  the  distribution  of  that 
corporation  will  be  treated  as  not 
qualified  property  under  section 
355(e)(1)  if— 

(1)  The  stock  or  securities  of  more 
than  1  controlled  corporation  are 
distributed  in  distributions  to  which 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  applies:  and 

(2)  One  or  more  persons  do  not 
acquire,  directly  or  indirectly,  stock 
representing  a  50-percent  or  greater 
interest  in  Distributing  pursuant  to  a 
plan  involving  any  of  those 
distributions. 

(g)  Valuation.  Except  as  provided  in 
paragraph  (e)(l)(i)  of  this  section,  for 
purposes  of  section  355(e)  and  this 
section,  all  shares  of  stock  within  a 
single  class  are  considered  to  have  the 
same  value.  Thus,  control  premiums 
and  minority  and  blockage  discounts 
within  a  single  class  are  not  taken  into 
account. 

(h)  Definitions— [l]  Agreement, 
understanding,  arrangement,  or 
substantial  negotiations,  (i)  Whether  an 
agreement,  understanding,  or 
arrangement  exists  depends  on  the  facts 
and  circumstances.  The  parties  do  not 
necessarily  have  to  have  entered  into  a 
binding  contract  or  have  reached 
agreement  on  all  significant  economic 
terms  to  have  an  agreement, 
understanding,  or  arrangement. 
However,  an  agreement,  understanding, 
or  arrangement  clearly  exists  if  a 
binding  contract  to  acquire  stock  exists. 

(ii)  Substantial  negotiations  in  the 
case  of  an  acquisition  (other  than 
involving  a  public  offering)  generally 
require  discussions  of  significant 
economic  terms,  e.g.,  the  exchange  ratio 
in  a  reorganization,  by  one  or  more 
officers,  directors,  or  controlling 
shareholders  of  Distributing  or 
Controlled,  or  another  person  or  persons 
with  the  implicit  or  explicit  permission 
of  one  or  more  officers,  directors,  or 
controlling  shareholders  of  Distributing 
or  Controlled,  with  the  acquirer  or  a 
person  or  persons  with  the*  implicit  or 
explicit  permission  of  the  acquirer. 

(iii)  In  the  case  of  an  acquisition 
involving  a  public  offering  by 
Distributing  or  Controlled,  the  existence 
of  an  agreement,  understanding, 
arrangement,  or  substantial  negotiations 
will  be  based  on  discussions  by  one  or 
more  officers,  directors,  or  controlling 
shareholders  of  Distributing  or 
Controlled,  or  another  person  or  persons 
with  the  implicit  or  explicit  permission 


of  one  or  more  officers,  directors,  or 
controlling  shareholders  of  Distributing 
or  Controlled,  with  an  investment 
banker. 

(2)  Controlled  corporation.  For 
purposes  of  this  section,  a  controlled 
corporation  is  a  corporation  the  stock  of 
which  is  distributed  in  a  distribution  to 
which  section  355  (or  so  much  of 
section  356  as  relates  to  section  355) 
applies. 

[3)  Controlling  shareholder,  (i)  A 
controlling  shareholder  of  a  corporation 
the  stock  of  which  is  listed  on  an 
established  market  is  a  5-percent 
shareholder  who  actively  participates  in 
the  management  or  operation  of  the 
corporation.  For  purposes  of  this 
paragraph  (h)(3)(i),  a  corporate  director 
will  be  treated  as  actively  participating 
in  the  management  of  the  corporation 

(ii)  A  controlling  shareholder  of  a 
corporation  the  stock  of  which  is  not 
listed  on  an  established  market  is  any 
person  that  owns,  actually  or 
constructively  under  the  rules  of  section 
318.  stock  possessing  voting  power 
representing  a  meaningful  voice  in  the 
governance  of  the  corporation. 

(iii)  For  purposes  of  this  section,  a 
person  is  a  controlling  shareholder  if 
that  person  meets  the  definition  of 
controlling  shareholder  in  this 
paragraph  (h)(3)  immediately  before  or 
immediately  after  the  acquisition  being 
tested. 

(iv)  If  a  distribution  precedes  an 
acquisition.  Controlled's  controlling 
shareholders  immediately  after  the 
distribution  and  Distributing  are 
included  among  Controlled's  controlling 
shareholders  at  the  time  of  the 
distribution. 

(4)  Coordinating  group.  A 
coordinating  group  includes  2  or  more 
persons  that,  pursuant  to  a  formal  or 
informal  understanding,  join  in  one  or 
more  coordinated  acquisitions  or 
dispositions  of  stock  of  Distributing  or 
Controlled.  A  principal  element  in 
determining  if  such  an  understanding 
exists  is  whether  the  investment 
decision  of  each  person  is  based  on  the 
investment  decision  of  one  or  more 
other  existing  or  prospective 
shareholders.  A  coordinating  group  is 
treated  as  a  single  shareholder  for 
purposes  of  determining  whether  the 
coordinating  group  is  treated  as  a 
controlling  shareholder  or  a  10-percent 
shareholder. 

(5)  Discussions.  Discussions  by 
Distributing  or  Controlled  generally 
require  discussions  by  one  or  more 
officers,  directors,  or  controlling 
shareholders  of  Distributing  or 
Controlled,  or  another  person  or  persons 
with  the  implicit  or  explicit  permission 
of  one  or  more  officers,  directors,  or 
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controlling  shareholders  of  Distributing 
or  Controlled.  Discussions  with  the 
acquirer  generally  require  discussions 
with  the  acquirer  or  a  person  or  persons 
with  the  implicit  or  explicit  permission 
of  the  acquirer. 

(6)  Established  market.  An  established 
market  is — 

(i)  A  national  securities  exchange 
registered  under  section  6  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78f); 

(ii)  An  interdealer  quotation  system 
sponsored  by  a  national  securities 
association  registered  under  section  15A 
of  the  Securities  Act  of  1934  (15  U.S.C. 
780-3);  or 

(iii)  Any  additional  market  that  the 
Commissioner  may  designate  in  revenue 
procedures,  notices,  or  other  guidance 
published  in  the  Internal  Revenue 
Bulletin  (see  §  601 .601  (d)(2)  of  this 
chapter). 

(7)  Five-percent  shareholder.  A  person 
will  be  considered  a  5-percent 
shareholder  of  a  corporation  the  stock  of 
which  is  listed  on  an  established  market 
if  the  person  owns,  actually  or 
constnictively  under  the  rules  of  section 
318,  5  percent  or  more  of  any  class  of 
stock  of  the  corporation  whose  stock  is 
transferred.  A  person  is  a  5-percent 
shareholder  if  the  person  meets  the 
requirements  described  above 
immediately  before  or  immediately  after 
the  transfer.  All  options  owned  by  a 
person  are  treated  as  exercised  for  the 
purpose  of  determining  whether  such 
person  is  a  5-percent  shareholder. 
Absent  actual  knowledge  that  a  person 
is  a  5-percent  shareholder,  a  corporation 
can  rely  on  Schedules  13D  and  13G  (or 
any  similar  schedules)  filed  with  the 
Securities  and  Exchange  Commission  to 
identify  its  5-percent  shareholders. 

(8)  Similar  acquisition.  In  general,  an 
actual  acquisition  (other  than  a  public 
offering  or  other  stock  issuance  for  cash) 
is  similar  to  another  potential 
acquisition  if  the  actual  acquisition 
effects  a  direct  or  indirect  combination 
of  all  or  a  significant  portion  of  the  same 
business  operations  as  the  combination 
that  would  have  been  effected  by  such 
other  potential  acquisition.  Thus,  an 
actual  acquisition  may  be  similar  to 
another  acquisition  even  if  the  timing  or 
terms  of  the  actual  acquisition  are 
different  from  the  timing  or  terms  of  the 
other  acquisition.  For  example,  an 
actual  acquisition  of  Distributing  by 
shareholders  of  another  corporation  in 
cormection  with  a  merger  of  such  other 
corporation  with  and  into  Distributing  is 
similar  to  another  acquisition  of 
Distributing  by  merger  into  such  other 
corporation  or  into  a  subsidiary  of  such 
other  corporation.  However,  in  general, 
an  actual  acquisition  (other  than  a 


public  offering  or  other  stock  issuance 
for  cash)  is  not  similar  to  another 
acquisition  if  the  ultimate  owners  of  the 
business  operations  with  which 
Distributing  or  Controlled  is  combined 
in  the  actual  acquisition  are 
substantially  different  from  the  ultimate 
owners  of  the  business  operations  with 
which  Distributing  or  Controlled  was  to 
be  combined  in  such  other  acquisition. 
In  the  case  of  a  public  offering  or  other 
stock  issuance  for  cash,  an  actual 
acquisition  may  be  similar  to  another 
acquisition,  even  though  there  are 
changes  in  the  terms  of  the  stock,  the 
class  of  stock  being  offered,  the  size  of 
the  offering,  the  timing  of  the  offering, 
the  price  of  the  stock,  or  the  participants 
in  the  offering. 

(9)  Ten-percent  shareholder.  A  person 
will  be  considered  a  10-percent 
shareholder  of  a  corporation  the  stock  of 
which  is  listed  on  an  established  market 
if  the  person  owns,  actually  or 
constructively  under  the  rules  of  section 
318.  10  percent  or  more  of  any  class  of 
stock  of  the  corporation  whose  stock  is 
transferred.  A  person  will  be  considered 
a  10-percent  shareholder  of  a 
corporation  the  stock  of  which  is  not 
listed  on  an  established  market  if  the 
person  owns,  actually  or  constructively 
under  the  rules  of  section  318,  stock 
possessing  10  percent  or  more  of  the 
total  voting  power  of  the  stock  of  the 
corporation  whose  stock  is  transferred 
or  stock  having  a  value  equal  to  10 
percent  or  more  of  the  total  value  of  the 
stock  of  the  corporation  whose  stock  is 
transferred.  A  person  is  a  10-percent 
shareholder  if  the  person  meets  the 
requirements  described  above 
immediately  before  or  immediately  after 
the  transfer.  All  options  owned  by  a 
person  are  treated  as  exercised  for  the 
purpose  of  determining  whether  such 
person  is  a  10-percent  shareholder. 
Absent  actual  knowledge  that  a  person 
is  a  10-percent  shareholder,  a 
corporation  the  stock  of  which  is  listed 
on  an  established  market  can  rely  on 
Schedules  13D  and  13G  (or  any  similar 
schedules)  filed  with  the  Securities  and 
Exchange  Commission  to  identify  its  10- 
percent  shareholders. 

(i)  [Reserved] 

(j)  Examples.  The  following  examples 
illustrate  paragraphs  (a)  through  (h)  of 
this  section.  Throughout  these 
examples,  assume  that  Distributing  (D) 
owns  all  of  the  stock  of  Controlled  (C). 
Assume  further  that  D  distributes  the 
stock  of  C  in  a  distribution  to  which 
section  355  applies  and  to  which 
section  355(d)  does  not  apply.  Unless 
otherwise  stated,  assume  the 
corporations  do  not  have  controlling 
shareholders.  No  inference  should  be 
drawn  from  any  example  concerning 


whether  any  requirements  of  section 
355  other  than  those  of  section  355(e) 
are  satisfied.  The  examples  are  as 
follows: 

Example  1.  Unwanted  assets,  (i)  D  is  in 
business  1.  C  is  in  business  2.  D  is  relatively 
small  in  its  industn,-.  D  wants  to  combine 
with  X,  a  larger  corporation  also  engaged  in 
business  1.  X  and  D  begin  negotiating  for  X 
to  acquire  D,  but  X  does  not  want  to  acquire 
C.  To  facilitate  the  acquisition  of  D  by  X.  D 
agrees  to  distribute  all  the  stock  of  C  pro  rata 
before  the  acquisition.  Prior  to  the 
distribution,  D  and  X  enter  into  a  contract  for 
D  to  merge  into  X  subject  to  several 
conditions.  One  month  after  D  and  X  enter 
into  the  contract,  D  distributes  C  and,  on  the 
day  after  the  distribution,  D  merges  into  X. 
As  a  result  of  the  merger.  D's  former 
shareholders  own  less  than  50  percent  of  the 
stock  of  X. 

(ii)  The  issue  is  whether  the  distribution  of 
C  and  the  merger  of  D  into  X  are  part  of  a 
plan.  No  Safe  Harbor  applies  to  this 
acquisition.  To  determine  whether  the 
distribution  of  C  and  the  merger  of  D  into  X 
are  part  of  a  plan.  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (b)  of  this  section. 

(iii)  The  following  tends  to  show  that  the 
distribution  of  C  and  the  merger  of  D  into  X 
are  part  of  a  plan:  X  and  D  had  an  agreement 
regarding  the  acquisition  during  the  2-year 
period  ending  on  the  date  of  the  distribution 
(paragraph  (b)(3)(i)  of  this  section),  and  the 
distribution  was  motivated  by  a  business 
purpose  to  facilitate  the  merger  (paragraph 
(b)(3)(v)  of  this  section).  Because  the  merger 
was  agreed  to  at  the  time  of  the  distribution, 
the  fact  described  in  paragraph  (b](3)(i)  of 
this  section  is  given  substantial  weight. 

(iv)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (b)(4)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(v)  The  distribution  of  C  and  the  merger  of 
D  into  X  are  part  of  a  plan  under  paragraph 
(b)  of  this  section. 

Example  2.  Public  offering,  (i)  D's 
managers,  directors,  and  investment  banker 
discuss  the  possibility  of  offering  D  stock  to 
the  public.  They  decide  a  public  offering  of 
20  percent  of  D's  stock  with  D  as  a  stand 
alone  corporation  would  be  in  D's  best 
interest.  One  month  later,  to  facilitate  a  stock 
offering  by  D  of  20  percent  of  its  stock,  D 
distributes  all  the  stock  of  C  pro  rata  to  D's 
shareholders.  D  issues  new  shares  amounting 
to  20  percent  of  its  stock  to  the  public  in  a 
public  offering  7  months  after  the 
distribution. 

(ii)  The  issue  is  whether  the  distribution  of 
C  and  the  public  offering  by  D  are  part  of  a 
plan.  No  Safe  Harbor  applies  to  this 
acquisition.  Safe  Harbor  V,  relating  to  public 
trading,  does  not  apply  to  public  offerings 
(see  paragraph  (d)(5){i)(A)  of  this  section).  To 
determine  whether  the  distribution  of  C  and 
the  public  offering  by  D  are  part  of  a  plan, 
D  must  consider  all  the  facts  and 
circumstances,  including  those  described  in 
pcu°agraph  fb)  of  this  section. 

(iii)  The  following  tends  to  show  that  the 
distribution  of  C  and  the  public  offering  by 


Federal  Register / Vol.  67.  No.  81 /Friday,  April  26    2002 /Rules  and  Regulations 20641 


D  are  part  of  a  plan:  D  discussed  the  public 
offering  with  its  investment  banker  during 
the  2-vear  period  ending  on  the  date  of  the 
distribution  (paragraph  (b)(3)(ii)  of  this 
section),  and  the  distribution  was  motivated 
by  a  business  purpose  to  facilitate  the  public 
offering  (paragraph  (b)(3)(v)  of  this  section). 

(iv)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (b)(4)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(v)  The  distribution  of  C  and  the  public 
offering  by  D  are  part  of  a  plan  under 
paragraph  (b)  of  this  section. 

Example  3.  Hot  market,  (i)  D  is  a  widely- 
held  corporation  the  stock  of  which  is  listed 
on  an  established  market.  D  announces  a 
distribution  of  C  and  distributes  C  pro  rata 
to  D's  shareholders.  By  contract,  C  agrees  to 
indemnify  D  for  any  imposition  of  tax  under 
section  355(e)  caused  by  the  acts  of  C.  The 
distribution  is  motivated  by  a  desire  to 
improve  D's  access  to  financing  at  preferred 
customer  interest  rates,  which  will  be  more 
readily  available  if  D  separates  from  C.  At  the 
time  of  the  distribution,  although  neither  D 
nor  C  has  been  approached  by  any  potential 
acquirer  of  C,  it  is  reasonably  certain  that 
soon  after  the  distribution  either  an 
acquisition  of  C  will  occur  or  there  will  be 
an  agreement,  understanding,  arrangement. 
or  substantial  negotiations  regarding  an 
acquisition  of  C.  Corporation  Y  acquires  C  in 
a  merger  described  in  section  368(a)(2)(E) 
within  6  months  after  the  distribution.  The 
C  shareholders  receive  less  than  50  percent 
of  the  stock  of  Y  in  the  exchange. 

(ii)  The  issue  is  whether  the  distribution  of 
C  and  the  acquisition  of  C  by  Y  are  part  of 
a  plan.  No  Safe  Harbor  applies  to  this 
acquisition.  Under  paragraph  (b)(2)  of  this 
section,  because  prior  to  the  distribution 
neither  D  nor  C  and  Y  had  an  agreement, 
understanding,  arrangement,  or  substantial 
negotiations  regarding  the  acquisition  or  a 
similar  acquisition,  the  distribution  of  C  by 
D  and  the  acquisition  of  C  by  Y  are  not  part 
of  a  plan  under  paragraph  (b)  of  this  section. 
Example  4.  Unexpected  opportunity,  (i)  D, 
the  stock  of  which  is  listed  on  an  established 
market,  announces  that  it  will  distribute  all 
the  stock  of  C  pro  rata  to  D's  shareholders. 
At  the  time  of  the  announcement,  the 
distribution  is  motivated  wholly  by  a 
corporate  business  purpose  (within  the 
meaning  of  §  1.355-2(b))  other  than  a 
business  purpose  to  facilitate  an  acquisition. 
After  the  announcement  but  before  the 
distribution,  widely-held  X  becomes 
available  as  an  acquisition  target.  There  were 
no  discussions  between  D  or  C  and  X  before 
the  announcement.  D  negotiates  with  and 
acquires  X  before  the  distribution.  After  the 
acquisition,  X's  former  shareholders  own  55 
percent  of  D's  stock.  D  distributes  the  stock 
of  C  pro  rata  within  6  months  after  the 
acquisition  of  X. 

(ii)  The  issue  is  whether  the  acquisition  of 
X  by  D  and  the  distribution  of  C  are  part  of 
a  plan.  No  Safe  Harbor  applies  to  this 
acquisition.  To  determine  whether  the 
acquisition  of  X  by  D  and  the  distribution  of 
C  are  part  of  a  plan,  D  must  consider  all  the 
facts  and  circumstances,  including  those 
described  in  paragraph  (b)  of  this  section. 


(iii)  Depending  on  whether  a  person  other 
than  D  or  C  intends  to  cause  a  distribution 
and,  as  a  result  of  the  acquisition,  can 
meaningfully  participate  in  the  decision 
regarding  whether  to  cause  a  distribution,  the 
fact  described  in  (b)(3)(iii)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  part  of  a  plan,  may  exist  in 
this  case. 

(iv)  Under  paragraph  (b)(4)  of  this  section, 
D  would  assert  that  the  following  tends  to 
show  that  the  distribution  of  C  and  the 
acquisition  of  X  by  D  are  not  part  of  a  plan: 
the  distribution  was  motivated  by  a  corporate 
business  purpose  (within  the  meaning  of 
§  1 .355-2(b))  other  than  a  business  purpose 
to  facilitate  the  acquisition  or  a  similar 
acquisition  (paragraph  (b)(4)(v)  of  this 
section),  and  the  distribution  would  have 
occurred  at  approximately  the  same  time  and 
in  similar  form  regardless  of  the  acquisition 
or  a  similar  acquisition  (paragraph  (b)(4)(vi) 
of  this  section).  That  D  decided  to  distribute 
C  and  announced  that  decision  before  it 
became  aware  of  the  opportunity  to  acquire 
X  suggests  that  the  distribution  would  have 
occurred  at  approximately  the  same  time  and 
in  similar  form  regardless  of  D's  acquisition 
of  X  or  a  similar  acquisition.  X's  lack  of 
participation  in  the  decision  to  distribute  C, 
even  though  the  X  shareholders  may  have 
been  able  to  prevent  a  distribution  of  C,  also 
helps  establish  that  fact. 

(v)  In  determining  whether  the  distribution 
of  C  and  acquisition  of  X  by  D  are  part  of  a 
plan,  one  should  consider  the  importance  of 
D's  business  purpose  for  the  distribution  in 
light  of  D's  opportunity  to  acquire  X.  If  D  can 
establish  that  the  distribution  continued  to  be 
motivated  by  the  stated  business  purpose, 
and  if  D  would  have  distributed  C  regardless 
of  D's  acquisition  of  X,  then  D's  acquisition 
of  X  and  D's  distribution  of  C  are  not  part  of 
a  plan  under  paragraph  (b)  of  this  section. 

Example  5.  Vote  shifting  transaction,  (i)  D 
is  in  business  1.  C  is  in  business  2.  D  wants 
to  combine  with  X,  a  larger  corporation  also 
engaged  in  business  1.  The  stock  of  X  is 
closely  held.  X  and  D  begin  negotiating  for 
D  to  acquire  X,  but  the  X  shareholders  do  not 
want  to  acquire  an  indirect  interest  in  C.  To 
facilitate  the  acquisition  of  X  by  D.  D  agrees 
to  distribute  all  the  stock  of  C  pro  rata  before 
the  acquisition  of  X.  D  and  X  enter  into  a 
contract  for  X  to  merge  into  D  subject  to 
several  conditions.  Among  those  conditions 
is  that  D  will  amend  its  corporate  charter  to 
provide  for  2  classes  of  stock:  Class  A  and 
Class  B.  Under  all  circumstances,  each  share 
of  Class  A  stock  will  be  entitled  to  10  votes 
in  the  election  of  each  director  on  D's  board 
of  directors.  Upon  issuance,  each  share  of 
Class  B  stock  will  be  entitled  to  10  votes  in 
the  election  of  each  director  on  D's  board  of 
directors;  however,  a  disposition  of  such 
share  by  its  original  holder  will  result  in  such 
share  being  entitled  to  only  1  vote,  rather 
than  10  votes,  in  the  election  of  each  director. 
Immediately  after  the  merger,  the  Class  B 
shares  will  be  listed  on  an  established 
market.  One  month  after  D  and  X  enter  into 
the  contract.  D  distributes  C.  Immediately 
after  the  distribution,  the  shareholders  of  D 
exchange  their  D  stock  for  the  new  Class  B 
shares.  On  the  day  after  the  distribution,  X 
merges  into  D.  In  the  merger,  the  former 


shareholders  of  X  exchange  their  X  stock  for 
Class  A  shares  of  D  Immediately  after  the 
merger,  D's  historic  shareholders  own  stock 
of  D  representing  51  percent  of  the  total 
combined  voting  power  of  all  classes  of  stock 
of  D  entitled  to  vote.  During  the  30-day 
period  following  the  merger,  none  of  the 
Class  A  shares  are  transferred,  but  a  numlier 
of  D's  historic  shareholders  sell  their  Class  B 
stock  of  D  in  public  trading  with  the  result 
that,  at  the  end  of  that  30-day  period,  the 
Class  A  shares  owned  by  the  former  X 
shareholders  represent  52  percent  of  the  total 
combined  voting  power  of  all  classes  of  stock 
of  D  entitled  to  vote. 

(ii)  X  acquisition.  (A)  The  issue  is  whether 
the  distribution  of  C  and  the  merger  of  X  into 
D  are  part  of  a  plan.  No  Safe  Harbor  applies 
to  this  acquisition.  To  determine  whether  the 
distribution  of  C  and  the  merger  of  X  into  D 
are  part  of  a  plan,  D  must  consider  all  the 
facts  and  cirr  umstances,  including  those 
described  in  paragraph  (b)  of  this  section. 

(B)  The  following  tends  to  show  that  the 
distribution  of  C  and  the  merger  of  X  into  D 
are  part  of  a  plan:  X  and  D  had  an  agreement 
regarding  the  acquisition  during  the  2-year 
period  ending  on  the  date  of  the  distribution 
(paragraph  (b)(3)(i)  of  this  section),  and  the 
distribution  was  motivated  by  a  business 
purpose  to  facilitate  the  merger  (paragraph 
(b)(3)(v)  of  this  section).  Because  the  merger 
was  agreed  to  at  the  time  of  the  distribution, 
the  fact  described  in  paragraph  {b)(3)(i)  of 
this  section  is  given  substantial  weight 

(C)  None  of  the  facts  and  circumstances 
listed  in  paragraph  (b)(4)  of  this  section, 
tending  to  show  that  a  distribution  and  an 
acquisition  are  not  part  of  a  plan,  exist  in  this 
case. 

(D)  The  distribution  of  C  and  the  merger  of 
X  into  D  are  part  of  a  plan  under  paragraph 
(b)  of  this  section. 

(iii)  Public  trading  of  Class  B  shares  [A] 
Assuming  that  each  of  the  transferors  and  the 
transferees  of  the  Class  B  stock  of  D  in  public 
trading  is  not  one  of  the  prohibited 
transferors  or  transferees  listed  in  paragraph 
(d)(5)(i).  Safe  Harbor  V  will  apply  to  the 
acquisitions  of  the  Class  B  stock  during  the 
30-day  period  following  the  merger  such  that 
the  distribution  and  those  acquisitions  will 
not  be  treated  as  part  of  the  plan.  However, 
to  the  extent  that  those  acquisitions  result  in 
an  indirect  acquisition  of  voting  power  by  a 
person  other  than  the  acquirer  of  the 
transferred  stock.  Safe  Harbor  V  does  not 
prevent  the  acquisition  of  the  D  stock  (with 
the  voting  power  such  stock  represents  after 
those  acquisitions)  by  the  former  X 
shareholders  from  being  treated  as  part  of  a 
plan. 

(B)  To  the  extent  that  the  transfer  of  the 
Class  B  shares  causes  the  voting  power  of  D 
to  shift  to  the  Class  A  stock  acquired  by  the 
former  X  shareholders,  such  shifted  voting 
power  will  be  treated  as  attributable  to  the 
stock  acquired  by  the  former  X  shareholders 
as  part  of  the  plan  that  includes  the 
distribution  and  the  X  acquisition. 

Example  6.  Acquisition  that  is  not  similar 
(i)  D,  X.  and  Y  are  each  corporations  the 
stock  of  which  is  publicly  traded  and  widely 
held.  Each  of  D.  X.  and  Y  are  engaged  in  the 
manufacture  and  sale  of  trucks.  C  is  engaged 
in  the  manufacture  and  sale  of  buses.  D  and 
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X  engage  in  substantial  negotiations 
c:onceming  X's  acquisition  of  the  stock  of  D 
from  the  D  shareholders  in  exchange  for 
stock  of  X.  D  and  X  do  not  reach  an 
agreement  regarding  that  acquisition.  Three 
months  after  D  and  X  first  began  negotiations 
regarding  that  acquisition.  D  distributes  the 
stock  of  C  pro  rata  to  its  shareholders.  Three 
months  after  the  distribution.  Y  acquires  the 
stock  of  D  from  the  D  shareholders  in 
exchange  for  stock  of  Y. 

(ii)  Although  both  X  and  Y  engage  in  the 
manufacture  and  sale  of  trucks.  X's  truck 
business  and  Y's  truck  business  are  not  the 
same  business  operations.  Therefore,  because 
Y's  acquisition  of  D  does  not  effect  a 
combination  of  the  same  business  operations 
as  X's  acquisition  of  D  would  have  effected. 
Y's  acquisition  of  D  is  not  similar  to  X's 
potential  acquisition  of  D  that  was  the  subject 
of  earlier  negotiations. 

Example  7.  Acquisition  that  is  similar,  (i) 
D  is  engaged  in  the  business  of  writing 
custom  software  for  several  industries 
(industries  1  through  6).  The  software 
business  of  D  related  to  industries  4.5,  and 
6  is  significant  relative  to  the  software 
business  of  D  related  to  industries  3,4.  5,  and 
6.  X,  an  unrelated  corporation,  is  engaged  in 
the  business  of  writing  software  and  the 
business  of  manufacturing  and  selling 
hardware  devices.  X's  business  of  writing 
software  is  significant  relative  to  its  total 
businesses.  X  and  D  engage  in  substantial 
negotiations  regarding  X's  acquisition  of  D 
stock  from  the  D  shareholders  in  exchange 
for  stock  of  X.  Because  X  does  not  want  to 
acquire  the  software  businesses  related  to 
industries  1  and  2.  these  negotiations  relate 
to  an  acquisition  of  D  stock  where  D  owns 
the  software  businesses  related  only  to 
industries  3,  4,  5,  and  6.  Thereafter,  D 
concludes  that  the  intellectual  property 
licenses  central  to  the  software  business 
related  to  industries  1  and  2  are  not 
transferable  and  that  a  separation  of  the 
software  business  related  to  industry  3  from 
the  software  business  related  to  industry  2  is 
not  desirable.  One  month  after  D  begins 
negotiating  with  X,  D  contributes  the 
software  businesses  related  to  industries  4.  5 
and  6  to  C,  and  distributes  the  stock  of  C  pro 
rata  to  its  shareholders.  In  addition,  X  sells 
its  hardware  businesses  for  cash.  After  the 
distribution,  C  and  X  negotiate  for  X's 
acquisition  of  the  C  stock  from  the  C 
shareholders  in  exchange  for  X  stock,  and  X 
acquires  the  stock  of  C. 

(ii)  Although  D  and  C  are  different 
corporations,  Cdoes  not  own  the  custom 
software  business  related  to  industry  3,  and 
X  sold  its  hardware  business  prior  to  the 
acquisition  of  C,  because  X's  acquisition  of  C 
involves  a  combination  of  a  significant 
portion  of  the  same  business  operations  as 
the  combination  that  would  have  been 
effected  by  the  acquisition  of  D  that  was  the 
subject  of  negotiations  between  D  and  X.  X's 
acquisition  of  C  is  the  same  as  or  similar  to 
X's  potential  acquisition  of  D  that  was  the 
subject  of  earlier  negotiations. 

(k)  Effective  dates.  This  section 
applies  to  distributions  occurring  after 
April  26,  2002.  Taxpayers,  however, 
may  apply  these  regulations  in  whole. 


but  not  in  part,  to  a  distribution 
occurring  after  April  16,  1997,  and  on  or 
before  April  26.  2002.  For  distributions 
occurring  after  August  3,  2001,  and  on 
or  before  April  26,  2002  with  respect  to 
which  a  taxpayer  chooses  not  to  apply 
these  regulations,  see  §  1.355-7T  as  in 
effect  prior  to  April  26.  2002  (see  26 
CFR  part  1  revised  April  1,  2002). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  April  15.  2002. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-9817  Filed  4-23-02;  12:14  pm] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

CGD01-01-214 

RIN2115-AA97 

Safety  and  Security  Zones;  Liquefied 
Naturai  Gas  Carrier  TransHs  and 
Anchorage  Operations,  Boston,  Marine 
Inspection  Zone  and  Captain  of  the 
Port  Zone 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

summary:  The  Coast  Guard  is  extending 
the  effective  period  of  the  temporary 
safety  and  security  zones  for  Liquefied 
Natural  Gas  Carrier  (LNGC)  vessels 
within  the  Boston  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone  until 
August  15.  2002,  to  provide  necessary 
protection  and  allow  adequate  time  for 
a  notice  and  comment  period  to  develop 
a  permanent  rule.  Entry  into  or 
movement  within  waters  within  a  500- 
yard  radius  of  all  LNGC  vessels 
anchored  in  Broad  Sound  or  moored  at 
the  Distrigas  waterfront  facility  in  the 
Mystic  River.  Everett.  Massachusetts,  or 
two  miles  ahead  and  one  mile  astern, 
and  1000-yards  on  each  side  of  any 
LNGC  vessel  in  navigable  waters  and 
internal  waters  of  the  United  States 
within  the  Boston  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone,  is 
prohibited  without  prior  authorization 
from  the  Captain  of  the  Port. 
DATES:  The  amendment  to  §  165.T01- 
214  is  effective  April  26,  2002.  Section 
165.T01-214.  added  at  66  FR  59698. 
November  30.  2001.  effective  November 
13.  2001.  until  June  15,  2002,  is 
extended  in  effect  until  August  15, 
2002.  The  suspension  of  §  165.110  at  66 


FR  59698.  November  13.  2001.  is 
extended  through  August  15,  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA  between  the  bom's  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dave  Sherry,  Maritime 
Security  Operations,  Marine  Safety 
Office  Boston,  Waterways  Safety  & 
Response  Division,  at  (617)  223-3000. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  22.  2001,  we  issued  a 
temporary  final  rule  (TFR)  (Docket  # 
CGDOl-01-191,  67  FR  9194,  9197; 
February  28,  2002)  that  remained  in 
effect  until  November  13,  2001  when, 
because  of  the  delay  of  the  mail  delivery 
of  the  rule  to  Washington,  D.C.  for 
publication  in  the  Federal  Register,  it 
was  replaced  by  a  second  TFR  entitled 
"Safety  and  Security  Zone;  Liquefied 
Natural  Gas  Carrier  Transits  and 
Anchorage  Operations,  Boston,  Marine 
Inspection  Zone".  (66  FR  59696, 
November  30,  2001).  That  rule  is 
scheduled  to  remain  in  effect  until  June 
15,  2002. 

This  rule  was  published  without  a 
notice  of  proposed  rulemaking  (NPRM). 
Under  5  U.S.C.  553,  the  Coast  Guard 
found  that  good  cause  existed  for  not 
publishing  an  NPRM  for  this  rule 
extension.  Due  to  the  flammable  nature 
of  the  LNGC  vessel  cargo,  the  earlier 
TFR  was  required  to  prevent  possible 
terrorist  strikes  against  LNGC  vessels 
within  and  adjacent  to  waters  within  the 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone.  It  was 
anticipated  that  we  would  assess  the 
seciu'ity  environment  towards  the  end  of 
the  effective  period  to  determine 
whether  continued  LNG  related  security 
precautions  were  required  and,  if  so,  to 
propose  regulations  responsive  to 
existing  conditions.  We  have 
determined  the  need  for  continued 
seciuity  regulations  exists.  The  Coast 
Guard  will  utilize  the  extended  effective 
period  of  this  TFR  to  engage  in  notice 
and  comment  rulemaking  to  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  security 
environment  within  the  Port  of  Boston. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and  making 
this  rule  change  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  possible 
terrorist  attacks  against  LNGC  vessels, 
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and  to  protect  other  vessels,  waterfront 
facilities,  the  public  and  the  port  of 
Boston  from  potential  sabotage  or  other 
subversive  acts,  accidents  or  other 
causes  of  a  similar  nature.  The  Coast 
Guard  intends  to  publish  an  NPRM 
proposing  to  make  the  measures  of  this 
temporary  regulation  permanent.  This 
extension  preserves  current  securit\' 
measures  during  the  rulemaking 
process,  and  that  NPRM  will  invite 
public  comment  regarding  the  proposed 
revisions  to  the  permanent  regulations. 

Background  and  Piupose 

In  light  of  the  terrorist  attacks  in  New- 
York  City  and  Washington,  D.C.  on 
September  11,  2001,  safety  and  security 
zones  were  established  to  safeguard  the 
LNGC  vessels,  the  public  and  the 
surrounding  area  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
events  of  a  similar  nature,  and  to  protect 
persons,  vessels  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  the  transit  and  limited 
maneuverability  of  a  large  tank  vessel. 
These  safety  and  security  zones 
prohibited  entry  into  or  movement 
within  the  specified  areas. 

As  we  mentioned  in  the  original  TFR, 
these  regulations  were  designed  to 
.  provide  the  Captain  of  the  Port  of 
Boston  with  maximum  flexibility  to 
respond  to  emergent  threats  to  LNG 
vessels.  When  less  stringent  security 
measures  are  required,  the  Captain  of 
the  Port  communicates  relaxed 
enforcement  policies  to  the  public.  As  a 
result,  the  full  scope  of  these  regulations 
is  rarely  imposed.  Nevertheless,  the 
flexibility  to  utilize  those  measures 
permitted  by  the  TFR  and  required  by 
the  circumstances  is  vital  to  ensiue  port 
security  in  the  present  environment. 

The  temporary  rule  in  effect  currently 
is  only  effective' until  June  15.  2002.  The 
Coast  Guard  is  extending  the  effective 
date  of  this  rule  until  August  15.  2002, 
to  allow  the  establishment  of  permanent 
safety  and  security  zones  by  notice  and 
comment  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  '"significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979), 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal  enough  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 


regulatory  policies  and  procedures  of 
DOT  is  unnecessary'. 

The  effect  of  this  regulation  will  not 
be  significant  for  several  reasons:  the 
minimal  time  that  vessels  will  be 
restricted  from  the  areas,  there  is  ample 
room  for  vessels  to  navigate  around  the 
zones  in  Broad  Sound  and.  in  most 
portions  of  the  navigable  waters  of  the 
United  States,  vessels  can  transit  ahead, 
behind,  and  after  passage  of  LNGC 
vessels,  and  advance  notifications  will 
be  made  to  the  local  maritime 
community  by  marine  information 
broadcasts.  Any  hardships  experienced 
by  persons  or  vessels  are  considered 
minimal  compared  to  the  national 
interest  in  protecting  the  public,  vessels. 
and  the  maritime  community  from 
further  devastating  consequences  of  the 
aforementioned  acts  of  terrorism. 

Small  Entities 

Under  the  Regulatory-  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Broad  Sound  or  Boston 
Harbor.  For  the  reasons  enumerated  in 
the  Regulatory'  Evaluation  section  above, 
these  safety  and  security  zones  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization 
would  be  affected  by  this  rule  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  Lieutenant  Dave  Sherry, 
telephone  (617)  223-3000.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 


Regulatory-  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888RE'GFAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rul? 
under  Executive  Order  13132  and  has 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
goverrunent  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  security  that  may 
disproportionately  affect  children 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
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substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
{34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  isnot  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  security.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  16&-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

§165.110    [Suspended] 

2.  Section  165.110,  which  was 
suspended  at  66  FR  59698.  November 
30,  2001,  from  November  13,  2001  until 
Jime  15.  2002.  will  continue  to  be 
suspended  through  August  15,  2002. 

3.  Revise  temporary  §  165.T01-214(b) 
to  read  as  follows: 

§  165.T01-214    Safety  and  Security  Zone: 
Liquefied  Natural  Gas  Carrier  Transits  and 
Anchorage  Operations,  Boston, 
Massachusetts. 


(b)  Effective  date.  This  section  is 
effective  from  October  22,  2001,  until 
August  15.  2002. 

***** 

Dated:  April!  1.2002. 
B.M.  Salerno. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Boston,  ^4assactlusetts. 

[FR  Doc.  02-10174  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  49ia-1S-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  To 
Clarify  the  Method  Used  To  Determine 
Postal  Zones 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUIMiMARY:  This  final  rule  amends 
Domestic  Mail  Manual  (DMM)  G030  to 
clarify  the  language  describing  the 
method  used  by  the  Postal  Service  to 
determine  postal  zones.  This  final  rule 
is  effective  with  the  implementation 
date  of  the  Docket  No.  R2001-1 
omnibus  rate  case  on  June  30,  2002.  On 
that  date,  the  Postal  Service  will  update 
zone  chart  coordinates  for  all  3-digit  ZIP 
Code  prefixes  in  L005,  Column  A,  that 
do  not  match  the  corresponding 
coordinates  for  LOOS,  Column  B. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  at  12:01  a.m.  on  June  30,  2002. 
FOR  FURTHER  INFORIMAT10N  CONTACT:  John 
Boyce.  901-681-4525. 
SUPPLEMENTARY  INFORMATION:  On  March 
7,  2002.  the  Postal  Service  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  10340)  for  the  purpose  of 
clarifying  the  language  in  DMM  G030 
which  describes-the  method  used  to 
determine  postal  zones  1  through  8. 
This  clarification  would  not  change  the 
method  used  to  calculate  postal  zones. 

As  information,  postal  rates  for 
certain  subclasbes  of  mail  are  based  on 
the  weight  of  the  individual  piece  and 
the  distance  that  the  piece  travels  from 
origin  to  destination  [i.e.,  the  number  of 
postal  zones  crossed).  For  the 
administration  of  the  system  of  postal 
zones,  the  sphere  of  the  earth  is 
geometrically  divided  into  units  of  area 
30  minutes  square,  identical  with  a 
quarter  of  the  area  formed  by  the 
intersecting  parallels  of  latitude  and 
meridians  of  longitude.  Postal  zones  are 
based  on  the  distance  between  these 
units  of  area.  The  distance  is  measured 
from  the  center  of  the  unit  of  area 
containing  the  sectional  center  facility 
(SCF)  serving  the  origin  Post  Office  to 
the  SCF  serving  the  destination  Post 


Office.  The  SCF  serving  the  origin  and 
destination  Post  Offices  are  determined 
by  the  appropriate  SCF  in  L005,  Column 
B. 

In  the  March  7,  2002,  proposed  rule, 
the  Postal  Service  solicited  comments 
on  the  implementation  date  for  this 
revision.  During  the  30-day  comment 
period,  the  Postal  Service  received  no 
comments  on  the  proposed  rulemaking. 

Therefore,  effective  June  30,  2002,  Uie 
longitude  and  latitude  of  130  3-digit  ZIP 
Code  prefixes  for  SCF  coordinates  in 
LOOS.  Column  A.  will  be  updated  to 
reflect  the  parent  SCF  in  LOOS.  Column 
B.  This  update  will  align  the  3-digit  ZIP 
Code  prefixes  with  current  postal 
processing  and  distribution  networks. 
To  accommodate  the  small  number  of  3- 
digit  ZIP  Code  prefixes  for  military  post 
offices  (MPOs)  that  are  not  listed  in 
LOOS,  the  Postal  Service  will  add  a  new 
table  to  DMM  G030.1.2.  The  information 
in  DMM  GO30.1.3  regarding  the 
available  formats  in  which  zone  chart 
data  may  be  obtained  from  the  Postal 
Service  will  be  updated  to  reflect 
current  distribution  methods. 
Additionally,  DMM  G030.3.0  will  be 
deleted  because  it  repeats  eligibility 
information  for  intra-BMC.  inter-BMC, 
SCF,  and  delivery  unit  rates  contained 
in  other  portions  of  the  DMM. 

The  Postal  Service  Official  National 
Zone  Chart  Data  Program  is 
administered  from  the  National 
Customer  Support  Center  (NCSC)  in 
Memphis,  TN.  Single-page  zone  charts 
for  originating  mail  are  available  online 
through  Postal  Explorer  at  http:// 
pe.usps.gov.  Zone  chart  data  for  the 
entire  nation  can  be  purchased  in  a  CD- 
ROM  format.  For  more  information,  or 
to  purchase  zone  charts,  call  the  Zone 
Chart  program  administrator  at  800- 
238-3150.  The  single-page  zone  chart 
program  available  online  through  Postal 
Explorer  has  a  link  (click  on  "what's 
new")  to  the  updated  zone  chart  data 
effective  on  June  30,  2002. 

For  the  reasons  stated,  the  Postal 
Service  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual  (DMM),  which  is  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations  (CFR).  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 
PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows; 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
34033406,  3621,  3626,  5001. 
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2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  as  set  forth 
below: 

Domestic  Mail  Manual  (DMM) 


G    General  Information 

GOOO     The  USPS  and  Mailing 
Standards 


G030    Postal  Zones 

Summary 

[Amend  Summan-  text  by  removing 
the  references  to  BMCs,  SCF.  and 
deliver>'  unit  zones  to  read  as  follows:] 

G030  describes  how  postal  zones  are 
used  to  compute  postage  for  zoned  mail. 
It  also  defines  local  and  nonlocal  zones. 

1.0  BASIC  INFORMATION 

2.1  Basis 

[Amend  1.1  by  removing  the  last 
sentence  and  adding  the  following  two 
sentences  to  read  as  follows:] 

*  *  *  The  distance  is  measured  from 
the  center  of  the  unit  of  area  containing 
the  SCF  serving  the  origin  post  office  to 
the  SCF  serving  the  destination  post 
office.  The  SCFs  serving  the  origin  and 
destination  post  offices  are  determined 
by  using  LOOS,  Column  B. 

1.2  Application 

[Amend  1.2  by  redesignating  1.2a  and 
1.2b  as  1.2b  and  1.2c,  and  inserting  new 
item  1.2a  to  read  as  follows:] 

Zones  are  used  to  compute  postage  on 
zoned  mail  sent  between  USPS 
facilities,  including  military  post  offices 
(MPOs).  wherever  located,  as  follows: 

a.  For  the  purposes  of  computing 
postal  zone  information,  except  for 
items  1.2b  or  1.2c,  the  following  table 
applies  to  MPOs  not  listed  in  L005. 


data  available  for  purchase  to  read  as 
follows:! 

The  USPS  Official  National  Zone 
Chart  Data  Program  is  administered 
from  the  National  Customer  Support 
Center  (NCSC)  in  Memphis.  TN.  Single- 
page  zone  charts  for  originating  mail  are 
available  at  no  cost  from  local  post 
offices  or  online  at  http://pe.usps.gov. 
Zone  chart  data  for  the  entire  nation  ran 
be  purchased  in  a  CD— ROM  format  For 
more  information  or  to  purchase  zone 
charts,  call  the  Zone  Chart  program 
administrator  at  800-238-3150  or  write 
to  the  NCSC  (see  G043  for  address). 


2.0     SPECIFIC  ZONES 


2.1     Nonlocal  Zones 

Nonlocal  zones  are  defined  as  follows: 
[Amend  item  2.2a  to  read  as  follows:) 
a.  The  zone  1  rate  applies  to  pieces 
not  eligible  for  the  local  zone  in  2.1  that 
are  mailed  between  two  post  offices 
with  the  same  3-digit  ZIP  Code  prefix 
identified  in  L005.  Column  A.  Zone  1 
includes  all  units  of  area  outside  the 
local  zone  lying  in  whole  or  in  part 
within  a  radius  of  about  50  miles  from 
the  center  of  a  given  unit  of  area. 
***** 

[Remove  3.0  in  its  entirety.) 

***** 

This  change  will  be  published  in  a 
future  issue  of  the  Domestic  Mail 
Manual.  An  appropriate  amendment  to 
39  CFR  part  111  to  reflect  these  changes 
will  be  published. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Dot    02-10363  Filed  4-25-02:  8:45  am] 
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3-Digit  ZIP 

Code  prefix 

group 


SCF  Sen/ing  the  destination  of- 
fice 


090-098  .  :     SCF  New  York  NY  100 

340  SCF  Miami  FL331. 

962-966  ....     SCF  San  Francisco  CA  940. 


1.3    Zone  Charts 

[Amend  1.3  to  include  updated 
information  on  the  format  of  zone  chart 


Local  agency 


Rule* 


action:  Final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  191-0340:  FRL-7170-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District  and  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  is  finalizing  a  limited 
apprn\dl  and  limited  disapproval  of 
re\  isiuns  to  the  X'entura  Countv  Air 
Pollution  Control  District  (VCAPCD) 
and  South  Coast  ,\ir  Quality 
Management  District  (SCAQMD) 
portions  of  the  California  State 
Implementation  Plan  (SIP)  This  action 
was  proposed  in  the  Federal  Register  on 
February  12,  2002  and  r unrerns  volatile 
organic  compound  (VOC)  emissions 
from  adhesives  and  sealants.  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simultaneously  approves  local 
rules  that  regulate  these  emission 
sources  and  directs  California  to  correct 
rule  deficiencies 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  28.  2002 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency. 

Region  IX.  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901. 
Environmental  Protection  Agency.  Air 

Docket  (6102).  Ariel  Rios  Building. 

1200  Pennsylvania  Avenue.  N  W  . 

Washington  DC  20460 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1001   i"  Su-eet, 

Sacramento,  CA  95814 
Ventura  County  .\ir  Pollution  Control 

District,  669  County  Square  Drive. 

2nd  Fl..  Ventura.  CA  93003. 
South  Coast  Air  Quality  Management 

District.  21865  E  Copley  Drive 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong.  Rulemaking  Office  (.-MR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  (415)  947-4117. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I,  Proposed  Action 

On  February  12,  2002  (67  FR  6456), 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  the  following 
rules  that  were  submitted  for 
incorporation  into  the  California  SIP. 


Rule  title 


VCAPCD  . 
SCAQMD 


74  20    Adhesives  and  Sealants 
1 168    Adhesive  and  Sealant  Applications 


Adopted 


Submitted 


01/14/97 

09'15'00 


03/03/97 
03/14/01 
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We  proposed  a  limited  approval 
because  we  determined  that  these  rules 
improve  the  SIP  and  are  largely 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act. 

Provisions  of  Rule  74.20  that  conflict 
with  section  110  and  part  D  of  the  Act 
and  prevent  full  approval  of  the  SIP 
revision  include: 

1.  The  VOC  limits  in  Sections  Bl-2 
for  certain  adhesives  and  sealants  do  not 
meet  RACT. 

2.  An  inappropriate  test  method  is 
cited  in  Section  E3. 

The  provision  of  Rule  1168  that 
conflicts  with  section  110  and  part  D  of 
the  Act  and  prevents  full  approval  of  the 
SIP  revision  is  an  exemption  for  light 
curable  products. 

Our  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittals. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
comments  on  our  proposed  rulemaking 
for  either  VCAPCD  Rule  74.20  or 
SCAQMDRule  1168. 

m.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  the  rules  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k){3)  and  301(a)  of  the  Act,  EPA  is 
finalizing  a  limited  approval  of  the 
submitted  rules.  This  action 
incorporates  the  submitted  rules  into 
the  California  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k)(3),  EPA 
is  simultaneously  finalizing  a  limited 
disapproval  of  the  rules.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  Act  according 
to  40  CFR  52.31.  In  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  under  section  110(c)  unless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
24  months.  Note  that  the  submitted 
rules  have  been  adopted  bv  the 
VCAPCD  and  the  SCAQMt),  and  EPAs 
final  limited  disapproval  does  not 
prevent  the  local  agency  from  enforcing 
them. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulator>'  Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plarmed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875, 
Enhancing  the  Intergovenunental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the  ' 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

D.  Executive  Order  131 75 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 


standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 
EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  25,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  fined  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  March  26,  2002. 
Laura  Yoshii, 
Deputy  Regional  Administrator.  Region  LX 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.\uthority:  42  Li.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(244)li)lG)(2)  and 
(c)(286)(i)(A){2)  to  read  as  follows: 

§52.220    Identification  of  plan. 


Ic)*  *   * 
(244)  *   *    * 

(i)*   *   * 
(G)*   •   * 

[2]  Rule  74.20,  revised  on  January  14, 
1997. 

***** 

(286)  *    *    • 

(i)*    *   * 

(A)  *    *    • 

[2]  Rule  1168.  amended  on  September 
15.  2000. 
***** 

IFR  Doc  02-10168  Filed  4-25-02;  8:45  ami 
BtLUNG  CODE  6S60-5(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SC-039;  043-200222(a);  FRL-7202-4] 

Approval  and  Promulgation  of 
Implementation  Plans  South  Carolina: 
Approval  of  Revisions  to  the  1  -Hour 
Ozone  Maintenance  State 
Implementation  Plan  for  the  Cherokee 
County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Cherokee  County  1-hour  ozone 
maintenance  area  portion  of  the  South 
Carolina  Air  Quality  State 
Implementation  Plan  (SIP),  submitted 
bv  the  South  Carolina  Department  of 
Health  and  Environmental  Control  (SC 
DHEC)  on  |anuar\-  31.  2002.  This  SIP 
revision  satisfies  the  requirement  of 
section  1 75A(b)  of  the  Clean  Air  Act 
(CAA)  for  the  second  10-year  update  for 
the  Cherokee  County  maintenance  plan. 
Additionally,  this  submittal  explicitly 
identifies  the  motor  vehicle  emission 
budgets  ('budgets')  for  oxides  of 
nitrogen  (N0\)  and  volatile  organic 
compounds  (VOC).  In  this  action.  EPA 
is  also  approving  and  finding  adequate 
Cherokee  County's  'budgets'  for  NOx 
and  VOC  supplied  in  this  updated 
maintenance  plan.  These  budgets. 
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identified  for  the  year  2012.  will  be  used 
for  the  purposes  of  conducting 
transportation  conformity  analyses  for 
Cherokee  County,  in  accordance  with 
the  requirements  of  the  CAA 
amendments  of  1990  and  the 
Transportation  Conformity  rule. 
DATES:  This  direct  final  rule  is  effective 
on  June  25,  2002  without  further  notice, 
unless  EPA  receives  adverse  written 
comment  by  May  28,  2002.  If  EPA 
receives  such  comments,  it  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  action  will  not  take 
effect,  EPA  will  subsequently  respond  to 
submitted  comments  and  take  final 
action  on  the  parallel  proposed  rule 
published  elsewhere  in  the  proposed 
rules  section  of  this  Federal  Register. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman  or  Lynorae 
Benjamin  at  the  EPA,  Region  4  Air 
Planning  Branch.  61  Forsyth  Street,  SW. 
Atlanta,  Georgia  30303-8960. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  Persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  dav.  Reference  file 
number  SC-039;  043-200222.  The 
Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket«102). 
EPA.  401  M  Street.  SW.  Washington,  DC 
20460, 

SC  DHEC,  Bureau  of  Air  Quality.  2600 
Bull  Street,  Columbia.  South  Carolina 
29201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman.  Regulatory  Planning 
Section.  Air.  Pesticides  and  Toxics 
Management  Division.  Region  4. 
Environmental  Protection  Agency. 
Atlanta  Federal  Center,  61  Forsyth 
Street.  SW.  Atlanta.  Georgia  30303- 
8960.  Mr.  Lakeman's  telephone  number 
is  (404)  562-9043.  He  can  also  be 
reached  via  electronic  mail  at 
lakeman.sean@epa.gov. 

Lynorae  Benjamin.  Air  Quality 
Modeling  and  Transportation  Section. 
Air  Planning  Branch.  Air.  Pesticides  and 
Toxics  Management  Division.  Region  4, 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsvth 


Street.  SW.  Atlanta.  Georgia  30303- 
8960.  Ms.  Benjamin's  telephone  number 
is  (404)  562-9040.  She  can  also  be 
reached  via  electronic  mail  at 
benjamin .  lyn  orae@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

following  provides  additional 
information  and  EPA's  rationale  for 
approving  the  revisions  to  the  1-hour 
ozone  maintenance  plan  for  the 
Cherokee  County  portion  of  the  South 
Carolina  SIP. 

A.  What  Is  the  Background  for  This 
Action? 

On  November  6,  1991,  Cherokee 
Countv,  South  Carolina  was  designated 
by  EPA  as  a  marginal  nonattaiimient 
area  because  of  multiple  exceedances  in 
1988  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  at 
the  air  quality  monitor  located  in  the 
Cowpens  National  Battle  Field,  After 
three  consecutive  years  of  satisfactory 
air  quality  data,  Cherokee  County  was 
redesignated  to  attainment  for  the  1- 
hour  ozone  standard  on  December  15. 
1992  (57  FR  59300).  A  ten-year 
maintenance  plan  for  Cherokee  County 
was  submitted  to  and  approved  by  EPA 
to  help  assure  continued  attainment  of 
the  1-hour  ozone  standard.  The  mobile 
emission  model.  MOBILE  4.1  (the 
current  model  at  that  time),  was  used  to 
estimate  the  emissions  inventory  for 
VOC.  NOx.  and  carbon  monoxide  (CO) 
for  the  maintenance  plan.  The  last  year 
for  the  maintenance  plan  is  2002. 

Through  direct  final  rulemaking, 
published  in  the  Federal  Register  on 
December  18,  1998,  EPA  approved 
revisions  to  the  1-hour  ozone 
maintenance  plan  for  the  Cherokee 
Countv  portion  of  the  South  Carolina 
SIP  submitted  on  June  27,  1998,  by  the 
State  of  South  Carolina  (63  FR  70019), 
The  primary  purpose  of  that  action  was 
to  incorporate  revised  motor  vehicle 
emissions  budgets  for  NOx  and  VOC  for 
Cherokee  County,  South  Carolina,  into 
the  SIP.  Specifically,  that  approval 
action  updated  emission  projections 
previously  developed  with  the  MOBILE 
4.1  emissions  model  with  emission 
projections  developed  with  the  MOBILE 
5a  emissions  model.  Further,  that  action 
specified  that  the  emission  projections 
for  the  on-road  emissions  source 
category  combined  with  the  available 
safety  margin,  were  being  considered  as 
"budgets  "  to  be  used  for  demonstration 
of  conformity  of  transportation  plans, 


programs,  and  projects  with  the  South 
Carolina  SIP  for  the  Cherokee  County  1- 
hour  ozone  maintenance  area.  The 
safety  margin  was  made  possible  by 
emission  reductions  in  the  area  source 
categor\'  for  NOx  and  VOC  emissions 
from  residential  wood  burning.  The 
previous  SIP  submittal  overestimated 
emissions  from  residential  wood 
burning.  A  "safety  margin"  is  the 
difference  between  the  attainment  level 
of  emissions  (from  all  sources)  and  the 
projected  level  of  emissions  (from  all 
sources)  in  the  maintenance  plan.  The 
budget  years  that  resulted  from  that 
action  were  2000  and  2002.  the  last  year 
of  the  maintenance  plan. 

B.  What  Did  the  State  Submit? 

On  February  21,  2001.  SC  DHEC 
submitted  a  SIP  revision  updating 
emission  projections  for  the  ten-year 
maintenance  period  immediately 
following  the  last  year  (i.e..  2002)  of  the 
initial  maintenance  plan  submitted  for 
Cherokee  County,  South  Carolina,  On 
January  31,  2002,  SC  DHEC  submitted  a 
revision  to  the  February  21.  2001. 
submittal  that  removed  the  Tier  2/Low 
Sulfur  credit  from  its  earlier  revision 
and  recalculated  the  emissions  budget 
accordingly.  These  SIP  revisions  were 
submitted  to  satisfy  the  requirement  of 
section  175A(b)  of  the  CAA  and 
contains  comprehensive  inventories  for 
VOC,  NO  X,  and  CO  emissions  for  the 
Cherokee  County  maintenance  area.  The 
inventories  include  point  sources,  area 
sources,  on-road  mobile,  non-road 
mobile,  biogenic  sources,  and  in  some 
cases,  a  safety  margin.  The  emission 
projections  for  area  and  non-road 
soiu'ces  applied  growth  factors  of  10.4 
percent  for  2000  and  12.5  percent  for 
2002  to  the  base  line  1990  emissions 
based  on  the  1995  South  Carolina 
Statistical  Abstracts.  The  1990  data  was 
taken  from  the  "1990  Base  Year  Ozone 
Emissions  Inventory  for  Cherokee 
County.  South  Carolina  Nonattainment 
Area."  March  1995.  Based  on  more 
recent  data  from  the  1998  South 
Carolina  Statistical  Abstracts,  the  State 
used  a  growth  rate  of  21.4  percent  for 
the  2012  emissions  projections.  The  on- 
road  mobile  source  projections  are 
based  on  MOBILE  5a  modeling.  The 
following  tables  list  a  summary  of  the 
CO.  NOx.  and  VOC  emissions  for  1990 
and  2000,  as  well  as  a  projection  of 
these  emissions  for  2002  and  2012. 
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Cherokee  County  Maintenance  Area— Summary:  Daily  and  Annual  Emission  Projections  for  1990  through 

2012 


Pollutant 


Tons/Day 


TonsA'ear 


1990 

2000 

2002 

2012 

1990 

2000 

2002 

2012 

voc 

NOx 

CO 

43.47 
9.37  1 
74.22 

42.32 

9.23 

4667 

4241 

916 

44  23 

4328 

8  36 

40  04 

10,148  40 

3.439  30 

30.096  10 

9.739  86 

3  388  29 

20  338  54 

9,772  63 

3,357  74 

19.527  32 

10.104  83 

3  068  34 

18,299  39 

Cherokee  County  Maintenance  Area— Daily  and  Annual  VOC  Emission  Projections  for  1990  through  2012 


voc  Emissions 

Tons/Day 

Tons/Year 

1990 

2000 

2002 

2012 

1990 

2000 

2002 

2012 

Point  Sources 

2.02 
3.79 
6.11 
0.23 
31.32 
NA 

223 
4.19 
4.32 
0.25 
31.32 
0.01 

2.27 
4.27 
4.28 

0.26 

31  32 
0.01 

2.51 
4.61 
4.59 

024 

31  32 
0.01 

61410 

1,596  40 

2,229  20 

71  10 

5,637  60 

NA 

677  97 

1 ,762.43 

1 ,578.37 

7849 

5.637  60 

5.00  1 

690  86 

1  795  95 

1 .563.23 

79  99 

5  637  60 

5.00 

763  14 

Area  Sources  

1  938  03 

On-road  Mobile  

1  674  74 

Non-road  Mobile  

86  32 

Biogenic  Sources  

Safety  Margin 

5,637  60 
5.00 

Total  

43.47 

42.32 

42.41 

43.28 

10  148  40 

9,739  86  ' 

9.772  63 

10.104  83 

Cherokee  County  Maintenance  Area— Daily  and  Annual  NOx  Emission  Projections  for  1990  through  2012 


NOx  Emissions 


Tons/Day 


Tons/Year 


1990 


2000 


2002 


2012 


1990 


2000 


2002 


2012 


Point  Sources 

Area  Sources  

On-road  Mobile  .. 
Non-road  Mobile 
Biogenic  Sources 
Safety  Margin  

Total  


-t- 


27020 

147  10 

2.843  90 

178.10 

NA 

NA 


298  30 

162  40 

2720,97 

196  62 

NA 

1000 


303  98 

16549 

2.677  91 

200  36 

NA 
1000 


335  78 

178  58 

2,327  77 

21621 

NA 

1000 


3.439  30 


3.388  29 


T- 


3.357  74 


3,068  34 


Cherokee  County  Maintenance  Area— Daily  and  Annual  CO  Emission  Projections  for  1990  through  2012 


CO  Emissions 


Tons/Day 


Tons-Year 


-4- 


1990 


2000 


Point  Sources 

Area  Sources  

On-road  Mobile  .. 
Non-road  Mobile 
Biogenic  Sources 
Total  


0.26 
5.84 

64.92 

3.20 

NA 

74.22 


H- 


0.29 
6.45 

36.40 

3,53 

NA 

46.67 


2002 


2012 


0.29 
6.57 

33.77 

3.60 

NA 

44  23 


0  32 

70 

2884 

388 

NA 

40  04 


J_ 


1990 

2000 

2002 

2012 

8320 

91  85 

93  60 

104  43 

5,319  70 

5.872  95  ; 

5,984  66 

6,458  12 

23,695  80 

13,27261 

12  326  98 

10,526  00 

997  40 

1.101  13 

1  122  08 

1.21084 

NA 

NA 

NA 

NA 

30.096  10 

20,338  54 

19.527  32 

18.299  39 

In  addition  to  the  updated  emission 
projections  and  in  accordance  with  the 
requirements  of  the  Transportation 
Conformity  rule  and  its  subsequent 
amendments  (i.e.,  40  CFR  part  93),  the 
State  explicitly  identifies  the  motor 
vehicle  emission  budgets  for  NOx  and 
VOC  for  2012,  and  beyond.  Until  2012. 
the  applicable  budgets  for  the  purposes 
of  conducting  transportation  conformity 
analyses  for  Cherokee  County  will 
continue  to  be  the  2002  motor  vehicle 
emissions  budgets.  Transportation 
conformity  means  that  the  level  of 
emissions  from  the  transportation  sector 
(cars,  trucks  and  buses)  must  be 


consistent  with  the  requirements  in  the 
SIP  to  attain  and  maintain  the  air 
quality  standards.  Section  176(c)  of 
Clean  Air  Act,  42  U.S.C.  7506(c),  states 
that  transportation  plans,  programs  and 
projects  conform  to  an  effective 
implementation  plan.  The 
Transportation  Conformity  Rule  and  its 
subsequent  amendments  require  an 
ozone  maintenance  area,  such  as 
Cherokee  County,  to  compare  the  actual 
projected  emissions  from  cars,  trucks 
and  buses  on  the  highway  network,  to 
the  motor  vehicle  emission  budgets 
established  by  a  maintenance  plan.  Our 
approval  of  this  maintenance  plan 


establishes  the  motor  vehicle  emission 
budgets  for  transportation  conformity 
purposes.  See  section  entitled.  What  are 
the  motor  vehicle  emissions  budgets  for 
Cherokee  County.  South  Carolina',  of 
this  rulemaking  for  more  details 

C.  Does  the  State  Submittal  Meet  the 
SIP  Approval  Requirements  Under 
Section  110? 

This  SIP  submittal  meets  the 
requirements  outlined  in  section  110 
and  Part  D  of  Title  1  of  the  C.\A 
amendments  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption  and  Submittal  of 
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Implementation  Plans).  Further,  the  SIP 
submittal  meets  the  requirements  of  the 
Transportation  Conformity  Rule  and  its 
subsequent  amendments  (i.e.,  40  CFR 
part  93). 

D.  What  Are  the  Motor  Vehicle 
Emissions  Budgets  for  Cherokee 
County,  South  Carolina? 

The  CAA,  as  amended  in  1990. 
defines  conformity  to  an 
implementation  plan  as  conformity  to 
the  plam's  purpose  of  reducing  the 
severity  and  number  of  violations  of  the 
NAAQS  and  achieving  expeditious 
attainment  of  such  standards. 
Specifically,  the  CAA  requires  that 
projects,  transportation  improvement 
programs  (TIP)  and  long  range 
transportation  plans  that  are  federally 
funded  or  approved  not  cause  or 
contribute  to  any  new  violation, 
increase  the  frequency  or  severity  of  any 
existing  violation,  or  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area.  Therefore, 
the  emissions  expected  from 
implementation  of  such  transportation 
projects,  plans  and  programs  must  be 
consistent  with  estimates  of  emissions 
from  a  maintenance  plan.  As  such,  SC 
DHEC  has  specifically  identified 
emission  budgets  for  VOC  and  NOx  for 
the  Cherokee  Coimty  maintenance  area. 

Section  2.5,  Motor  Vehicle  Emissions 
Budget,  of  the  State's  submittal 
explicitly  defines  the  on-road  mobile 
sources  portion  of  the  emissions 
inventory  for  VOC  and  NOx  as  the 
motor  vehicle  emission  budgets  to  be 
used  by  the  South  Carolina  Department 
of  Transportation  and  transportation 
authorities  to  assure  that  transportation 
plans,  programs,  and  projects  are 
consistent  with,  and  conform  to.  the 
long-term  maintenance  of  the  1-hour 
ozone  standard  in  Cherokee  County.  An 
emissions  budget  is  the  level  of 
controlled  emissions  from  the 
transportation  sector  (mobile  sources) 
projected  by  the  state  and  included  in 
the  SIP.  The  SIP  controls  emissions 
through  regulation,  for  example,  of  fuels 
and  exhaust  levels  for  cars.  The 
emissions  budget  concept  is  further 
explained  in  the  preamble  to  the 
November  24.  1993,  transportation 
conformity  rule  (58  FR  62188).  The 
preamble  also  describes  how  states 
establish  the  motor  vehicle  emission 
budgets  in  the  SIP  and  revise  the 
emissions  budget.  The  following  table 
highlights  the  motor  vehicle  emission 
budgets  for  NOx  and  VOC  for  the 
Cherokee  County  maintenance  area  in 
South  Carolina. 


2012  MOTOR  Vehicle  Emissions 
Budgets  for  Cherokee  County 


VOC  (tons  per  day) 


4.59 


NOx  (tons 
per  day) 

6.38 


Through  this  action,  EPA  is  notifying 
the  public  that  we  believe  the  "budgets" 
for  VOC  and  NOx  identified  in  the 
Cherokee  County  1-hour  ozone 
maintenance  plan  update  are  adequate 
for  conformity  purposes  and  approvable 
as  part  of  the  maintenance  plan  for  this 
area,  because  in  addition  to  meeting  the 
requirements  of  section  175 A  and 
107(d),  adequate  opportunity  for  public 
comment  on  these  "budgets'"  was 
provided  through  the  State  public 
comment  process  and  the  adequacy 
process  (posted  February  12,  2002).  As 
of  Marph  14.  2002.  the  close  of  the 
public  notice  period,  there  were  no 
requests  for  copies  of  the  State's 
submittal  for  public  review  or  comment. 

E.  What  is  the  Process  for  EPA 
Approval  of  This  Action? 

EPA  is  publishing  approval  for  this 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comment.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  this  action  should  adverse 
uTitten  comments  be  filed.  This  action 
will  be  effective  on  June  25,  2002 
without  further  notice  unless  EPA 
receives  adverse  comment  by  May  28, 
2002.  If  EPA  receives  adverse  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  clarification  for  this  rule 
will  not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

Final  Action 

EPA  is  approving  revisions  to  the  1- 
hour  ozone  maintenance  plan  to  update 
emission  projections  for  the  next  ten- 
vear  maintenance  period  for  the 
Cherokee  County,  South  Carolina 
maintenance  area.  Additionally,  EPA  is 
deeming  adequate  and  approving  the 
motor  vehicle  emission  budgets  for  the 
Cherokee  County  maintenance  area  for 
VOC  and  NOx  for  the  year  2012.  and 
beyond. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 


not  a  "significant  regulatory-  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 
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to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfet  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
ceuinot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  s'ection  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  25,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 


relations.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  .^pril  18.  :;002. 
Winston  A.  Smith, 
Acting  for  Regional  Administrator.  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authorit>:  42  U  S.C  7401  et  seq. 

Subpart  PP— Soutti  Carolina 

2.  Revise  §  52.2120(e)  to  read  as 
follows: 

§  52.21 20    tdenttfication  of  plan. 

***** 

(e)  EPA-approved  South  Carolina  non- 
regulator\'  provisions. 


Provision 


State  effective 
date 


EPA  approval  date 


Explanation 


Cherokee  County  Ozone  Ten  Year  f/aintenance  Plan 


01/31/02     Apnl26,  2002 


[FR  Doc.  02-10334  Filed  4-25-02;  8:45  am] 
BILUrMS  CODE  6560-S(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[Alaska  001  ;FRL-7201^] 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 
Alaska;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  "effective  date"  language  of 
a  final  rule  pertaining  to  the  update  of 
the  Outer  Continental  Shelf  (OCS)  Air 
Regulations  as  they  apply  to  OCS 
sources  off  the  coast  of  Alaska. 
DATES:  This  correction  is  effective  on 
April  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Meyer,  Office  of  Air  Quality  (OAQ-107), 
U.S.  EPA  Region  10,  1200  Sixth  Avenue, 
Seattle.  WA  98101,  Telephone:  (206) 
553-4150. 
SUPPLEMENTARY  INFORMATION: 

Correction 

In  rule  document  No.  02-6612,  on 
page  14646,  in  the  issue  of  March  27, 


2002.  in  the  first  column,  the  effective 
date  is  corrected  to  read: 
EFFECTIVE  DATE:  This  rule  is  effective  on 
April  26,  2002.  The  incorporation  by 
reference  of  certain  publications  listed 
in  this  rule  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  26, 
20002. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulaton,' 
action  from  Executive  Order  12866. 
entitled  'Regulator)'  Planning  and 
Review.  " 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that;  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulator^' 
policies  that  have  federalism 
implications."  'Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  un  the  States,  nn  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
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regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  13175 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  consistency  updates 
under  section  328(a)  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  consistency  update  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action. 

G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  May  28,  2002. 


/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  25,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Dated:  April  8.  2002. 
L.  John  lani, 

Regional  Administrator.  Region  10. 
[FR  Doc.  02-10336  Filed  4-25-02:  8:45  am] 
BILLING  CODE  6S«0-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

(AZ,  CA,  HI,  NV,  GU-075-NSPS;  FRL-7201- 
2] 

Delegation  of  New  Source 
Performance  Standards  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Guam  and  ttie  States  of 
Arizona,  Callfomia,  Hawaii,  and 
Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  updates  for 
delegation  of  certain  federal  standards 
to  state  and  local  agencies  in  Region  IX. 
This  document  is  addressing  general 
authorities  mentioned  in  the  regulations 
for  New  Source  Performance  Standards 
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and  National  Emission  Standards  for 
Hazardous  Air  Pollutants,  updating  the 
delegations  tables  and  clarih'ing  those 
authorities  that  are  retained  by  EPA. 
These  revisions  were  proposed  in  the 
Federal  Register  on  Ianuar\^  14.  2002. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  28,  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

Please  contact  Cynthia  G.  Allen  at 
(415)  947-4120  to  arrange  a  time  if 
inspection  of  the  supporting 
information  is  desired. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cvnthia  G.  Allen  at  (415)  947-4120  or 
Mae  Wang  at  (415)  947-4124.  U.S. 
Environmental  Protection  Agency, 
Region  IX.  Rulemaking  Office  (AIR-4), 
75  Hawthorne  Street.  San  Francisco. 
California  94105. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary-  information  is  organized 
in  the  following  order: 

What  Is  the  Purpose  of  This  Document? 
Who  Is  Authorized  to  Delegate  These 

.iXuthorities? 
What  Does  Delegation  Accomplish? 
What  Authorities  Are  Not  Delegated  By  EPA? 
Does  EPA  Keep  Some  Authority? 
Public  Comments 
Changes  from  Proposal 
Administrative  Requirements 

What  Is  the  Purpose  of  This  Document? 

Through  this  document,  EPA  is 
accomplishing  the  following  objectives: 

(1)  update  the  delegations  tables  in 
the  Code  of  Federal  Regulations,  Title 
40  (40  CFR),  parts  60  and  61,  to  provide 
an  accurate  listing  of  the  delegated 
standards;  and 

(2)  clarify  those  authorities  that  are 
retained  by  EPA  and  not  granted  to  state 
or  local  agencies  as  part  of  delegation. 
These  actions  were  proposed  on  January 
14,  2002,  (67  FR  1676)  and  are  described 
below. 

Update  of  Tables  in  the  CFR 

Today's  action  will  update  the 
delegation  tables  in  40  CFR  parts  60  and 
61,  to  allow  easier  access  by  the  public 
to  the  status  of  delegations  in  various 
state  or  local  jurisdictions.  The  updated 
delegation  tables  will  include  the 
delegations  approved  in  response  to 
recent  requests,  as  well  as  those 
previously  granted.  The  tables  are 
shown  at  the  end  of  this  dociunent.  EPA 
is  also  updating  the  addresses  for  state 
and  local  agencies  within  the 
jurisdiction  of  EPA  Region  IX. 


Recent  requests  for  delegation  that 
will  be  incorporated  into  the  updated 
CFR  tables  are  identified  below.  Each 
individual  submittal  identifies  the 
specific  NSPS  and  NESHAPs  for  which 
delegation  was  requested.  Some  of  these 
requests  have  already  been  approved 
and  simply  need  to  be  included  in  the 
CFR.  For  requests  listed  below  that  have 
not  yet  been  approved.  EPA  will 
consider  these  delegation  requests  as 
approved  on  the  effective  date  of  this 
final  rule. 


Agency 


Date  of  request 


Anzona  Department 
of  Environmental 
Quality 

Kern  County  Air  Pol- 
lution Control  Dis- 
tnct 

Lake  County  Air 
Quality  Manage- 
ment Distnct. 

Mendocino  County  Air 
Quality  Manage- 
ment Distnct 

Sacramento  Metro- 
politan Air  Quality 
Management  Dis- 
tnct 

San  Diego  Air  Pollu- 
tion Control  Distnct. 

San  Joaquin  Valley 
Unified  Air  Pollution 
Control  Distnct. 

Santa  Barbara  Coun- 
ty Air  Pollution 
Control  Distnct. 

South  Coast  Air  Qual- 
ity Management 
District. 

Ventura  County  Air 
Pollution  Control 
Distnct. 

Yolo-Solano  Air  Qual- 
ity Management 
District. 


May  29,  1998  and 
October  6,  1999 

February  8.  1995 
January  20,  2000 
and  May  18  2001 

February  24,  1997. 


May  21.  1999 


August  7  1995,  April 
24  1997  and  July 
7.  1998. 

June  23  and  Decem- 
ber 24,  1999 

May  27.  1999.  and 
June  26.  2000. 

August  6,  1996 


February  20.  2002. 
February  9.  1995 
October  20,  1998 


Today's  action  is  also  updating  the 
names  and  addresses  of  local  air 
pollution  control  districts  (APCDs)  as 
listed  in  the  CFR.  The  addresses  and 
delegation  tables  will  reflect  the 
following  changes: 

•  The  San  Joaquin  Valley  Unified 
APC0  assumed  the  authority  and  duties 
of  Fresno  County  APCD,  Kings  County 
APCD,  the  San  Joaquin  Valley  Air  Basin 
portion  of  Kern  Countv  APCD.  Madera 
County  APCD,  Merced  County  APCD, 
San  Joaquin  Countv  APCD,  Stanislaus 
County  APCD,  and  Tulare  County 
APCD.  The  Kern  County  Air  Pollution 
Control  District  still  exists,  but  only  has 
authority  over  the  Southeast  Desert  Air 
Basin  portion  of  Kern  County. 

•  The  North  Coast  Unified  APCD 
assumed  the  authorities  and  duties  of 
Del  Norte  Countv  APCD,  Humboldt 


Countv  APCD.  and  Trinitv  Countv 
APCD' 

•  The  Mojave  Desert  Air  Quality 
Management  District  assumed  the 
authorities  and  duties  of  the  San 
Bernadino  County  APCD.  and  includes 
all  of  the  County  of  San  Bernadino  that 
is  not  included  within  the  boundaries  of 
the  South  Coast  Air  Quality 
Management  District 

•  Tne  .-Intolope  Valley  APCD  was 
created  and  has  responsibility  over  the 
Los  Angeles  County  portion  of  the 
Mojave  Desert  Air  Basin, 

In  the  future,  EPA  Region  IX  may 
establish  a  new  procedural  option  for 
state  and  local  agencies  to  receive 
delegation  of  40  CFR  parts  60  and  61 
standards.  If  an  agency  has  delegation  of 
a  standard,  then  the  new  procedure  may 
allow  that  agency  to  receive  delegation 
of  any  amendments  to  that  standard  as 
thev  are  adopted  by  reference  The 
details  of  any  new  procedure  will  be 
described  in  a  future  rulemaking  action 
before  it  is  implemented  It  is  being 
mentioned  here  for  informational 
purposes  only. 

Clahfica  tion  of  Non  -Delegable 
Authorities 

In  Februar\'  1999,  EPA  released  a 
guidance  document  entitled.  "How  to 
Review  and  Issue  Clean  Air  Act 
Applicability  Determinations  and 
Alternative  Monitoring — NSPS  & 
NESH.APS.  (EPA  305-B-99-004)   ■  In 
accordance  with  this  guidance,  todav's 
action  clarifies  the  NSPS  and  NESHAP 
authorities  that  are  not  delegated  to  state 
and  local  agencies  under  Clean  .^ir  Act 
Sections  111  and  112,  These 
clarifications  will  be  codified  at  40  CFR 
60.4(d)  and  61.04(c)(9).  Today's  action 
also  requests  that  state  and  local 
agencies  exclude  the  non-delegable 
subsections  from  future  delegation 
requests,  and  informs  the  public  of  our 
intention  to  appropriately  revise  hiture 
delegation  letter  approvals  and  Federal 
Register  announcements. 

Who  Is  Authorized  To  Delegate  These 
Authorities? 

Sections  111(c)(1)  and  112(1)  of  the 
Clean  Air  Act,  as  amended  in  1990. 
authorize  the  Administrator  to  delegate 
his  or  her  authority  for  implementing 
and  enforcing  standards  in  40  CFR  parts 
60  and  61 

What  Does  Delegation  Accomplish? 

Delegation  grants  a  state  or  local 
agency  the  primary  authority  to 
implement  and  enforce  federal 
standards.  All  required  notifications  and 
reports  should  be  sent  to  the  delegated 
state  or  local  agency,  as  appropriate, 
with  a  copy  to  EPA  Region  IX. 
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Acceptance  of  delegation  constitutes 
agreement  by  the  state  or  local  agency 
to  follow  40'CFR  parts  60  and  61,  and 
EPA's  test  methods  and  continuous 
monitoring  procedures. 

What  Authorities  Are  Not  Delegated  By 
EPA? 

In  general,  EPA  does  not  delegate  to 
state  or  local  agencies  the  authority  to 
make  decisions  that  are  likely  to  be 
nationally  significant,  or  alter  the 
stringency  of  the  underlying  standards. 
For  a  more  detailed  description  of  the 
authorities  in  40  CFR  parts  60  and  61 
that  are  retained  by  EPA,  please  see  the 
proposed  rule  published  on  January  14, 
2002  (67  FR  1676). 

As  additional  assurance  of  national 
consistency,  state  and  local  agencies 
must  send  to  EPA  Region  IX  Air 
Division's  Enforcement  Office  Chief  a 
copy  of  any  written  decisions  made 
pursuant  to  the  following  delegated 
authorities: 

•  Applicability  determinations  that 
state  a  source  is  not  subject  to  a  rule  or 
requirement; 

•  Approvals  or  determination  of 
construction,  reconstruction  or 
modification; 

•  Minor  or  intermediate  site-specific 
changes  to  test  methods  or  monitoring 
requirements;  or 

•  Site-specific  changes  or  waivers  of 
performance  testing  requirements. 

For  decisions  that  require  EPA  review 
and  approval  (for  example,  major 
changes  to  monitoring  requirements), 
EPA  intends  to  make  determinations  in 
a  timely  manner. 

In  some  cases,  the  standards 
themselves  specify  that  specific 
provisions  cannot  be  delegated.  State 
and  local  agencies  should  review  each 
individual  standard  for  this  information. 

Does  EPA  Keep  Some  Authority? 

EPA  retains  independent  authority  to 
enforce  the  standards  and  regulations  of 
40  CFR  parts  60  and  61. 

Public  Conunents 

EPA  received  one  comment  in 
response  to  the  proposed  rulemaking 
published  on  Januar>'  14.  2002.  (67  FR 
1676).  This  comment  points  out 
discrepancies  in  the  delegations  tables, 
but  does  not  affect  the  overall  action  of 
this  rule.  The  comment  was  sent  from 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  and 
notes  that  the  delegation  of  40  CFR  part 
60.  subpart  RRR.  was  omitted  from  the 
tables.  This  has  been  corrected  in 
today's  action.  The  SCAQMD  also 
requested  delegation  for  40  CFR  part  60. 
subparts  Eb.  Ec,  and  WWW.  A  request 
for  delegation  for  these  standards  was 


received  on  February  20,  2002.  and  is 
being  approved  in  today's  rule. 

Changes  From  Proposal 

EPA  has  made  changes  to  the 
delegations  tables  that  were  proposed 
on  January  14,  2002  (67  FR  1676).These 
changes  are  a  result  of  the  public 
comments  received,  as  well  as 
corrections  to  the  headings  and 
delegation  status  for  various  local 
agencies.  The  NESHAP  delegations  table 
for  Nevada  was  omitted  in  the  proposed 
rulemaking  and  has  been  added  to  this 
final  rule.  None  of  the  changes  affect  the 
overall  action  that  was  proposed. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 


relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  delegation  requests, 
EPA's  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  delegation  request  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  request  for 
delegation,  to  use  VCS  in  place  of  a 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S,  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  25.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 
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List  of  Subjects  in  40  CFR  Parts  60  and 
61 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  3.  2002. 
Amy  Zimpfer, 
Acting  Director,  Air  Division.  Region  IX. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  60-{AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provisions 

2.  Section  60.4  is  amended: 

a.  In  paragraph  (a)  by  revising  the 
address  for  "Region  IX". 

b.  By  revising  paragraph  (b)(D). 

c.  By  revising  paragraph  {b)(F). 

d.  By  revising  paragraph  fb)(M). 

e.  By  revising  paragraph  (b)(DD). 

f.  By  revising  paragraph  (b)(AAA). 

g.  By  adding  paragraph  (b)(DDD). 
h.  By  adding  paragraph  {h)(EEE). 
i.  By  adding  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§60.4    Address. 

(a)  *   *   * 

Region  IX  (American  Samoa,  Arizona. 
California,  Guam,  Hawaii,  Nevada.  Northern 
Mariana  Islands),  Director.  Air  Division,  U.S. 
Environmental  Protection  Agency.  75 
Havkfthome  Street.  San  Francisco,  CA  94105. 


(b)  *    *    * 

(D)  Arizona: 
Arizona  Department  of  Environmental 

Qualitv,  Office  of  Air  Quality.  P.O.  Box 

600.  Phoenix,  AZ  85001-0600. 
Maricopa  County  Air  Pollution  Control.  2406 

S.  24th  Street.'Suite  E-214.  Phoenix.  AZ 

85034. 
Pima  County  Department  of  Environmental 

Qualitv,  130  West  Congress  Street.  3rd 

Floor,  Tucson.  AZ  85701-1317. 
Pinal  County  .Air  Quality  Control  District. 

Building  F.  31  North  Pinal  Street.  Florence. 

AZ  85232. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 


(F)  California: 
Amador  County  -Mr  Pollution  Control 
District.  500  Argonaut  Lane,  lackson.  C.\ 
95642. 


Antelope  Valley  Air  Pollution  Control 

District.  43301  Division  Street.  Suite  206, 

P.O.  Box  4409,  Lancaster.  CA  93539-4409 
Bay  Area  Air  Quality  Management  District. 

939  Ellis  Street,  San  Franci.sco,  C.^  94109, 
Butte  County  Air  Pollution  Control  District, 

2525  Dominic  Drive,  Suite  I,  Chic  o,  CA 

95928-7184, 
Calaveras  County  Air  Pollution  Control 

District,  891  Mountain  Ranch  Rd,.  San 

Andreas.  CA  95249, 
Colusa  County  Air  Pollution  Control  District. 

100  Sunrise  Blvd.,  Suite  F,  Colusa,  CA 

9593Z-3246, 
El  Dorado  County  Air  Pollution  Control 

District.  2850  Fairlane  Court,  Bldg,  C. 

Placerville.  CA  95667^100 
Feather  River  Air  Quality  .Management 

District.  938  14th  Street.  Marysville,  CA 

95901-4149, 
Glenn  Countv  Air  Pollution  Control  District, 

720  N.  Colusa  Street.  P.O.  Box  351, 

Willows,  CA  95988-0351, 
Great  Basin  Unified  ,Mr  Pollution  Control 

District.  157  Short  Street,  Suite  6.  Bishop. 

CA  93514-3537, 
Imperial  County  Air  Pollution  Control 

District.  150  South  Ninth  Street.  El  Centre, 

CA  92243-2801, 
Kern  County  Air  Pollution  Control  District 

(Southeast  Desert).  2700  M,  Street.  Suite 

302.  Bakersfield,  CA  93301-2370, 
Lake  County  Air  Quality  Management 

District,  885  Lakeport  Blvd..  Lakeport,  C.^ 

95453-5405, 
Lassen  County  Air  Pollution  Control  District. 

175  Russell  Avenue,  Susanville.  CA 

96130-4215, 
Mariposa  County  Air  Pollution  Control 

District,  P.O.  Box  5.  Mariposa,  CA  95338. 
Mendocino  County  Air  Pollution  Control 

District,  306  E,  Gobbi  Street,  Ukiah,  CA 

95482-5511, 
Modoc  County  Air  Pollution  Control  District. 

202  W,  4th  Street,  Alturas,  CA  96101-3915 
Mojave  Desert  Air  Quality  Management 

District.  14306  Part  Avenue.  Victorville, 

CA  92392-2310, 
Monterey  Bay  Unified  Air  Pollution  Control 

District.  24580  Silver  Cloud  Ct..  Monterey. 

CA  93940-6536. 
North  Coast  Unified  .^ir  Pollution  Control 

District,  2300  Myrtle  .^venue.  Eureka,  CA 

95501-3327, 
Northern  Sierra  Air  Quality  Management 

District.  200  Litton  Drive,  P  O  Box  2509, 

Grass  Valley.  CA  95945-2509, 
Northern  Sonoma  County  .Air  Pollution 

Control  District.  150  Matheson  Street, 

Healdsburg,  CA  95448-4908. 
Placer  County  .Air  Pollution  Control  District, 

DeWitt  Center.  11464  'B"  Avenue. 

Auburn,  CA  95603-2603. 
Sacramento  Metropolitan  .-Xir  Quality 

Management  District.  777  12th  Street, 

Third  Floor,  Sacramento,  CA  95814-1908. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego.  CA  92123-1096, 
San  Joaquin  Valley  Unified  .Mr  Pollution 

Control  District,  1999  Tuolumne  Street. 

1990  E.  Gettysburg.  Fresno,  CA  93726. 
San  Luis  Obispo  County  An  Pollution 

Control  District,  3433  Roberto  Court,  San 

Luis  Obispo,  CA  93401-7126, 


Santa  Barbara  County  Air  Pollution  Control 

District,  26  Castilian  Drive,  B-23,  Goleta, 

CA  93117-3027. 
Shasta  County  Air  Quality  Management 

District,  1855  Placer  Street,  Suite  101. 

Redding,  CA  96001-1759 
Siskivou  Countv  An  Pollution  Control 

District.  525  So.  Foothill  Drive,  Yreka,  CA 

96097-3036, 
South  Coast  AiT  Qualitv  Management 

District.  21865  E  Copley  Drive,  Diamond 

Bar,  CA  91765-4182, 
Tehama  Countv  .Air  Pollution  Control 

District,  P  O  Box  38  (1750  Walnut  Street), 

Red  Bluff,  CA  96080-0038 
Tuolumne  County  An  Pollution  Control 

District,  2  South  Green  Street,  Sonera,  CA 

95370-4618. 
Ventura  County  Ait  Pollution  Control 

District,  669  Countv  Square  Drive,  Ventura, 

CA  93003-5417. 
Yolo-Solano  .Mr  Quality  Management 

District,  1947  Galileo  Ct.,  Suite  103,  Davis, 

CA  95616-4882 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  !X,  see  paragraph 
(d)  of  this  section. 


(M)  Hawaii: 
Hawaii  State  .Agency,  Clean  .Mr  Branch.  919 
.\la  Moana  Blvd  ,  3rd  Floor.  Post  Office 
Box  3378.  Honolulu.  Hi' 96814. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
Id)  of  this  section. 


(DD)  Nevada: 
Nevada  State  .\gency,  .Xir  Pollution  Control, 

Bureau  of  .Mr  Quality  Division  of 

Environmental  Protection.  333  West  Nye 

Lane,  Carson  City,  W  89710 
Clark  County  Department  of  Air  Quality 

Management.  500  S  Grand  Central 

Parkwav.  First  floor.  Las  Vegas,  NV  89155- 

1776. 
Washoe  County  Air  Pollution  Control. 

Washoe  Countv  District  .Mr  Qualitv 

Management.  P  O  Box  11130,  lOoi  E, 

Ninth  Street,  Reno,  NV  89520 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section 


(AAA)  Territon.'  of  Guam:  Guam 
Environmental  Protection  Agency,  Post 
Office  Box  2999.  Agana,  Guam  96910 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX.  see  paragraph 
(d)  of  this  section 

***** 

,(DDD)  American  Samoa 
Environmental  Protection  Agency.  Pago 
Pago.  American  Samoa  96799, 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 

(d)  of  this  section 

(EEE)  Commonwealth  of  the  Northern 
Mariana  Islands.  Division  of 
Environmental  Quality,  P.O.  Box  1304, 
Saipan,  MP  96950, 
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Note:  For  tables  listing  the  delegation 

status  of  .igencies  in  Region  IX.  see  paragraph 
(d)  of  this  section. 


(d)  The  following  tables  list  the 
specific  Part  60  standards  that  have 


been  delegated  unchanged  to  the  air 
pollution  control  agencies  in  Region  IX. 
The  (X)  symbol  is  used  to  indicate  each 
standard  that  has  been  delegated.  The 
following  provisions  of  this  subpart  are 
not  delegated:  §§  60.4(b).  60.8(b).  60.9, 


60.11(b).  60.11(e).  60.13(a).  60.13(d)(2). 
60.13(g).  60. 13(i). 

(1)  Arizona.  The  following  table 
identifies  delegations  as  of  June  15. 
2001: 


Delegation  Status  for  New  Source  Performance  Standards  for  Arizona 


Subpart 


A  General  Provisions         

D  Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Da  Electric  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 

Db  jndustnal-Commercial-lnstitutional  Steam  Generating  Units 

Dc  Small  Industrial  Steam  Generating  Units    

E  Incinerators  •••■• ■•- •_•■•; 

Ea  Municipal  Waste  Combustors  Constructed  After  December  20.  1989  and  On  or  Before 

September  20.  1994 

Eb  Municipal  Waste  Combustors  Constructed  After  September  20.  1994  

EC  Hospilal/Medical/lnfectious  Waste  Incinerators  for  Which  Constaicfion  is  Commenced 

After  June  20.  1996 

F  Portland  Cement  Plants 

G  Nitric  Acid  Plants  

H  Sulfuric  Acid  Plant  

I  Hot  Mix  Asphalt  Facilities  

J  Petroleum  Refineries 

K  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction.  Reconstruction,  or 

Modification  Commenced  After  June  1 1    1973.  and  Prior  to  May  19,  1978. 
Ka  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or 

Modification  Commenced  After  May  18.  1978.  and  Prior  to  July  23,  1984. 
Kb  Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 

for  Which  Construction,  Reconstruction,  or  Modification  Commenced  After  July  23, 

1984.  - 

L  Secondary  Lead  Smelters  

M  Secondary  Bra.ss  and  Bronze  Production  Plants  

N  Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 

Commenced  After  June  1 1 ,  1973 
Na  Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which 

Construction  is  Commenced  After  January  20,  1983. 

O  Sewage  Treatment  Plants  • 

P  Primary  Copper  Smelters  

Q  Primary  Zinc  Smelters  

R  Primary  Lead  Smelters  

S  Primary  Aluminum  Reduction  Plants 

T  Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants  

U  Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

V  Phosphate  Fertilizer  Industry  Diammomum  Phosphate  Plants  

W  Phosphate  Fertilizer  Industry  Tnple  Superphosphate  Plants  

X  Phosphate  Fertilizer  Industry  Granular  Triple  Superphosphate  Storage  Facilities 

Y  Coal  Preparation  Plants 

Z  Ferroalloy  Production  Facilities  

AA  Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21 ,  1974  and  On  or  Be- 

fore August  17.  1983 

AAa  Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Con- 
structed After  August  7.  1983 

BB  Kraft  pulp  Mills  

CC  Glass  Manufactunng  Plants 

DD  Grain  Elevators   

EE  Surtace  Coating  of  Metal  Furniture  

FF  (Reserved)  

GG  Stationary  Gas  Turbines  ? 

HH  Lime  Manufactunng  Plants  

KK  Lead-Acid  Battery  Manufacturing  Plants    

LL  Metallic  Mineral  Processing  Plants 

MM  Automobile  and  Light  Duty  Trucks  Surtace  Coating  Operations  

NN  Phosphate  Rock  Plants     

PP  Ammonium  Sulfate  Manufacture  

QQ  Graphic  Arts  Industry  Publication  Rotogravure  Printing 

RR  Pressure  Sensitive  Tape  and  Label  Surtace  Coating  Operations  

SS  Industrial  Surtace  Coating:  Large  Appliances  

TT  Metal  Coil  Surtace  Coating 


Air  pollution  control  agency 


Arizona 
DEO 


Maricopa 
County 


X 
X 
X 
X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Arizona— Continued 


Air  pollulion  contro!  agency 


Subpart 


Arizona 

DEO 


Maricopa 

County 


Pima 

County 


Pinal 
County 


UU 

VV 

WW 

XX 

AAA 

BBB 

CCC 

ODD 

EEE 
FFF 
GGG 
HHH 


JJJ 

KKK 

LLL 

MMM 

NNN 

ooo 

ppp 

QQQ 

rrr 

SSS 


UUU 
WV 
WWW 


Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

Equipment  Leaks  of  VOC  In  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubber  Tire  Manufactunng  Industry 

(Reserved)  

Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  Indus- 
try. 

(Reserved)  

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries  

Synthetic  Fiber  Production  Facilities  

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Air  Oxidation  Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

Onshore  Natural  Gas  Processing:  S02  Emissions .*. 

(Reserved)  

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufactunng Industry  (SOCMI)  Distillation  Operations. 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufactunng  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Calciners  and  Dryers  in  Mineral  Industnes  

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Municipal  Solid  Waste  Landfills 


X 
X 
X 
X 
X 
X 


X 
X 

X 

X 

X 
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X 
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X 
X 
X 
X 
X 
X 


X 
X 
X 
X 

X 

X 
X 
X 
X 

X 
X 
X 


X 
X 


(2)  California.  The  following  tables  identify  delegations  for  each  of  the  local  air  pollution  control  agencies  of  California 
(i)  Delegations  for  Amador  County  Air  Pollution  Control   District.   Antelope   Valley  Air  Pollution  Control   District 

Bay  Area  Air  Quality  Management  District,  and  Butte  County  Air  Pollution  Control  District  are  shown  m  the  following 

table: 

Delegation  Status  for  New  Source  Performance  Standards  for  Amador  County  APCD,  Antelope  Valley 

APCD,  Bay  Area  AQMD,  and  Butte  County  AQMD 


Subpart 


Air  pollution  control  agency 


Amador 
County 
APCD 


Antelope 
Valley 
APCD 


Bay  Area 
AQMD 


Butte 

County 
APCD 


A 

D 

Da 

Db 

Dc 

E 

Ea 

Eb 
Ec 

F 

G 

H 

I 

J 

K 

Ka 

Kb 


General  Provisions  

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 

Industrial-Commercial-lnstltutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators  

Municipal  Waste  Combustors  Constnjcted  After  December  20,  1989  and  On  or  Before 

September  20,  1994. 

Municipal  Waste  Combustors  Constmcted  After  September  20.  1994  

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced 

After  June  20,  1996. 

Portland  Cement  Plants 

Nitric  Acid  Plants  

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction.  Reconstruction,  or 

Modification  Commenced  After  June  11,  1973,  and  Pnor  to  May  19,  1978 
Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction    or 

Modification  Commenced  After  May  18,  1978,  and  Prior  to  July  23,  1984 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 

for  Which  Constmction,  Reconstmction,  or  Modification  Commenced  After  July  23, 

1984 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
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DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  AMADOR  COUNTY  APCD,  ANTELOPE  VALLEY 

APCD,  Bay  Area  AQMD,  and  Butte  County  AQMD— Continued 


Subpart 


Air  pollution  control  agency 


Amador       Antelope 
County         Valley 
APCD  APCD 


Bay  Area 
AQMD 


L  Secondary  Lead  Smelters  •. 

M  Secondary  Brass  and  Bronze  Production  Plants  

N  Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Constmction  is 

Commenced  After  June  11    1973 

Na  Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which 

Construction  is  Commenced  After  January  20.  1983 

O  Sewage  Treatment  Plants    

P  Pnmary  Copper  Smelters  

Q  Pnmary  Zinc  Smelters  

R  Primary  Lead  Smelters  

S  Primary  Aluminum  Reduction  Plants  

T  Phosphate  Fertilizer  Industry  Wet  Process  Phosphonc  Acid  Plants. 

U  Phosphate  Fertilizer  Industry  Superphosphonc  Acid  Plants  

V  Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

W  Phosphate  Fertilizer  Industry  Tnple  Superphosfjhate  Plants 

X  Phosphate  Fertilizer  Industry  Granular  Tnple  Superphosphate  Storage  Facilities 

Y  Coal  Preparation  Plants 

Z  Ferroalloy  Production  Facilities    - •_■••• 

AA  Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or  Be- 
fore August  17,  1983 

AAa  Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Con- 
stoicted  After  August  7,  1983. 

BB  Kraft  pulp  Mills  

CC         Glass  Manufacturing  Plants 

DD  Grain  Elevators  

EE  Surface  Coating  of  Metal  Fumiture  

FF  (Resen/ed)  

GG  Stationary  Gas  Turbines 

HH  Lime  Manufacturing  Plants 

KK  Lead-Acid  Battery  Manufacturing  Plants 

LL  Metallic  Mineral  Processing  Plants 

MM         Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

NN  Phosphate  Rock  Plants  

PP  Ammonium  Sulfate  Manufacture  

QQ  Graphic  Arts  Industry:  Publication  Rotogravure  Pnnting 

PR  Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

SS  Industrial  Surface  Coating:  Large  Appliances  

TT  Metal  Coil  Surface  Coating  

UU  Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

VV  Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 

WW         Beverage  Can  Surface  Coating  Industry 

XX  Bulk  Gasoline  Terminals 

AAA        New  Residential  Wool  Heaters 

BBB        Rubber  Tire  Manufactunng  Industry 

CCC        (Reserved)  ^ ■ ■■■. 

DDD  Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufactunng  Indus- 
try. 

EEE         (Reserved)  

FFF         Flexible  Vinyl  and  Urethane  Coating  and  Printing  

GGG       Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

HHH        Synthetic  Fiber  Production  Facilities  • 

III  Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Air  Oxidation  Unit  Processes. 

JJJ  Petroleum  Dry  Cleaners  

KKK        Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

LLL         Onshore  Natural  Gas  Processing  302  Emissions 

MMM       (Reserved)  - :■■•■"•• 

NNN  Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
utacturing  Industry  (SOCMI)  Distillation  Operations. 

OOO       Nonmetallic  Mineral  Processing  Plants  

PPP         Wool  Fitserglass  Insulation  Manufacturing  Plants     

QQQ       VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

RRR  Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes. 

SSS         Magnetic  Tape  Coating  Facilities       

TTT         Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

UUU        Calciners  and  Dryers  m  Mineral  Industries  


X 
X 
X 


X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 


X 
X 


X 
X 
X 


Butte 
County 
APCD 


X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Amador  County  APCD.  Antelope  Valley 

APCD,  Bay  Area  AQMD,  and  Butte  County  AQMD— Continued 


Air  pollution  control  agency 


Subpart 


Amador 
County 
APCD 


Anteiope 
Vaiiey 
APCD 


Bay  Area        p^„^"t„ 


VW      I  Polymeric  Coating  of  Supporting  Substrates  Facilities 
WWW   1  Municipal  Solid  Waste  Landfills 


(ii)  [Reserved] 

(iii)  Delegations  for  Glenn  County  Air  Pollution  Control  District.  Great  Basin  Unified  Air  Pollution  Control  District, 
Imperial  County  Air  Pollution  Control  District,  and  Kern  County  Air  Pollution  Control  District  aro  shown  in  the  following 
table: 

Delegation  Status  for  New  Source  Performance  Standards  for  Glenn  County  apcd,  Great  Basin  Unified 

APCD,  Imperial  County  APCD,  and  Kern  County  APCD 


A 

D 

Da 

Db 

Dc 

E 

Ea 

Eb 
Ec 

F 

G 

H 

I 

J 

K 

Ka 

Kb 


L 
M 
N 

Na 

O 
P 
Q 
R 
S 
T 
U 
V 

w 

X 
Y 

z 

AA 

AAa 

BB 
CC 
DD 
EE 


General  Provisions  

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17   1971   

Electnc  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 

Industnal-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators  

Municipal  Waste  Combustors  Constructed  After  December  20.  1989  and  On  or  Before 
September  20,  1994 

Municipal  Waste  Combustors  Constnjcted  After  Septemtjer  20.  1 994 

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced 
After  June  20,  1996. 

Portland  Cement  Plants 

Nitric  Acid  Plants  

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Constnjction.  Reconstruction  or 
Modification  Commenced  After  June  11.  1973,  and  Prior  to  May  19  1978 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction  or 
Modification  Commenced  After  May  18,  1978,  and  Prior  to  July  23.  1984 

Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 
for  Which  Construction.  Reconstruction,  or  Modification  Commenced  After  July  23, 
1984 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 
Commenced  After  June  11,  1973 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  tor  Which 
Construction  is  Commenced  After  January  20,  1983 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Pnmary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants  

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Superphosphonc  Acid  Plants     

Phosphate  Fertilizer  Industry  Diammomum  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Tnple  Superphosphate  Plants  

Phosphate  Fertilizer  Industry:  Granular  Tnple  Superphosphate  Storage  Facilities 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or  Be- 
fore August  17,  1983. 

Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Con- 
structed After  August  7,  1983 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Gram  Elevators  

Surface  Coating  of  Metal  Furniture  


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 

X 
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X 
X 
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X 
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X 
X 
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X 
X 
X 
X 
X 
X 
X 
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X 


X 
X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Glenn  County  APCD,  Great  Basin  Unified 

APCD,  Imperial  County  APCD,  and  Kern  County  APCD— Continued 


Air  pollution  control  agency 


Great 
Basin 
Unified 
APCD 


Imperial 
County 
APCD 


Kern 
County 
APCD 


FF 

GG 

HH 

KK 

LL 

MM 

NN 

PP 

QQ 

RR 

SS 

TT 

UU 

W 

WW 

XX 

AAA 

BBB 

CCC 

DDD 

EEE 

FFF 

GGG 

HHH 

III 

JJJ 
KKK 

LLL 

MMM 

NNN 

GOO 

PPP 

QQQ 

RRR 

sss 


uuu 
vw 

www 


(Reserved)     

Stationary  Gas  Turbines 

Lime  Manufactunng  Plants  

Lead-Acid  Battery  Manufactunng  Plants  

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants    

Ammonium  Sulfate  Manufacture  

Graphic  Arts  Industry:  Publication  Rotogravure  Pnnting   

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances       

Metal  Coil  Surface  Coating  

Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals ■ 

New  Residential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry  

(Reserved)  ; 

Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  Indus- 
try. 

(Reserved)  

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  In  Petroleum  Refineries 

Synthetic  Fiber  Production  Facilities  

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Air  Oxidation  Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

Onshore  Natural  Gas  Processing:  S02  Emissions 

(Reserved)  

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufacturing Industry  (SOCMI)  Distillation  Operations 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufactunng  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organk;  Compound  Emissions  from  Synthetk:  Organic  Chemical  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes 

Magnetk:  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Calciners  and  Dryers  in  Mineral  Industnes  ■ 

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Municipal  Solid  Waste  Landfills   


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 

X 
X 


X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 

X 
X 
X 


X 
X 
X 
X 

X 
X 
X 
X 
X 


(iv)  Delegations  for  Lake  County  Air  Quality  Management  District,  Ussen  County  Air  Pollution  Control  District, 
Mariposa  County  Air  Pollution  Control  District,  and  Mendocino  County  Air  Pollution  Control  District  are  shown  in 
the  following  table; 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  UKE  COUNTY  AlR  QUALITY  MANAGEMENT  DIS- 
TRICT, USSEN  County  Air  Pollution  Control  District,  Mariposa  County  Air  Pollution  Control  District, 
AND  Mendocino  County  Air  Pollution  Control  District 


Subpart 


A 

D 

Da 

Db 

Oc 

E 

Ea 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Electric  Utility  Steam  Generating  Units  Constaided  After  September  18,  1978  

Industrial-Commercial-lnstitutional  Steam  Generating  Units  

Small  Industrial  Steam  Generating  Units  

Incinerators 

Municipal  Waste  Combustors  Constructed  After  December  20,  1989  and  On  or  Be- 
fore September  20,  1994. 


Air  pollution  control  agency 


Lake 
County 
AQMD 


X 
X 
X 
X 
X 
X 
X 


Lassen 
County 
APCD 


Mariposa 
County 
AQMD 


Mendocino 
County 
AQMD 


X 
X 
X 


X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Lake  County  Air  Quality  Management  Dis- 
trict, Lassen  County  Air  Pollution  Control  District,  Mariposa  County  Air  Pollution  Control  District, 
AND  Mendocino  County  Air  Pollution  Control  District— Continued 


Air  pollution  control  agency 


Subpart 


Lake 

County 
AQMD 


Lassen 

County 
APCD 


Mariposa 
Cojntv 
AQMD 


Mendocino 
County 
AQMD 


Eb  Municipal  Waste  Combustors  Constructed  After  September  20.  1994 

Ec  Hospital/Medical/lnfectious  Waste  Incinerators  for  Whicfi  Construction  is  Commenced 

After  June  20,  1996 

F  Portland  Cement  Plants  

G  Nitric  Acid  Plants  

H  Sulfunc  Acid  Plants  

I  Hot  Mix  Asphalt  Facilities  

J  Petroleum  Refinenes  

K  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or 

Modification  Commenced  After  June  11,  1973.  and  Prior  to  May  19   1978 

Ka  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction.  Reconstruction    or 

Modification  Commenced  After  May  18,  1978.  and  Prior  to  July  23  1984 

Kb  Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 

for  Which  Construction.  Reconstruction,  or  Modification  Commenced  After  July  23 

1984 

L  Secondary  Lead  Smelters 

M  Secondary  Brass  and  Bronze  Production  Plants 

N  Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 

Commenced  After  June  11,  1973 

Na  Secondary  Emissions  from  Basic  Oxygen  Process  Steelmakmg  Facilities  for  Which 

Construction  is  Commenced  After  January  20.  1983. 

O  Sewage  Treatment  Plants  

P  Pnmary  Copper  Smelters  

Q  Pnmary  Zinc  Smelters  

R  Pnmary  Lead  Smelters 

S  Pnmary  Aluminum  Reduction  Plants  

T  Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants  

U  Phosphate  Fertilizer  Industry;  Superphosphonc  Acid  Plants 

V  Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants  

W  Phosphate  Fertilizer  Industry:  Tnple  Superphosphate  Plants     

X  Phosphate  Fertilizer  Industry:  Granular  Tnple  Superphosphate  Storage  Facilities  

Y  Coal  Preparation  Plants  

Z  :  Ferroalloy  Production  Facilities   

AA  I  Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or 

Before  August  17,  1983 

AAa  Steel  Plants:  Electnc  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Con- 
structed After  August  7,  1983. 

BB  Kraft  Pulp  Mills  

CC        i  Glass  Manufactunng  Plants  * 

DD        I  Grain  Elevators 

EE  Surface  Coating  of  Metal  Furniture  

FF  (Reserved)  

GG  Stationary  Gas  Turbines  : 

HH  Lime  Manufactunng  Plants 

KK  Lead-Acid  Battery  Manufactunng  Plants 

LL  Metallic  Mineral  Processing  Plants  

MM         Automobile  and  Light  Duty  Tnjcks  Surface  Coating  Operations 

NN  Phosphate  Rock  Plants  

PP        :  Ammonium  Sulfate  Manufacture 

QQ       ':  Graphic  Arts  Industry:  Publication  Rotogravure  Printing  

RR        I  Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations 

SS  Industrial  Surface  Coating:  Large  Appliances 

TT         !  Metal  Coil  Surface  Coating  

UU        I  Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

VV  Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufactunng  Industry 

WW      :  Beverage  Can  Surface  Coating  Industry  

XX        )  Bulk  Gasoline  Terminals 

AAA        New  Residential  Wool  Heaters  

BBB        Rubber  Tire  Manufactunng  Industry  

CCC      '  (Reserved)  

DDD  Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  In- 
dustry. 

EEE        (Reserved) 

FFF       I  Flexible  Vinyl  and  Urethane  Coating  and  Printing  

GGG     I  Equipment  Leaks  of  VOC  in  Petroleum  Refineries  

HHH        Synthetic  Fiber  Production  Facilities  


X 
X 
X 
X 
X 
X 


X 

X 

X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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X 
X 
X 
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X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Lake  County  Air  Quality  Management  Dis- 
trict, USSEN  County  Air  Pollution  Control  District,  Mariposa  County  Air  Pollution  Control  District, 
AND  Mendocino  County  Air  Pollution  Control  District— Continued 


Subpart 


Air  pollution  control  agency 


Lake  Lassen       Mariposa     Mendocino 

County         County         County  County 

AQMD  APCD     ;     AQMD  AQMD 


III 

JJJ 

KKK 

LLL 

MMM 
NNN 

000 

ppp 

000 

RRR 

sss 


uuu 
wv 
www 


Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manutactunng  Industry  (SOCMI)  Air  Oxidation  Unit  Processes 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

Onshore  Natural  Gas  Processing;  802  Emissions  

(Reserve)  ^ 

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufacturing Industry  (SOCMI)Distillation  Operations. 

Nonmetallic  Mineral  Processing  Plants   

Wool  Fiberglass  Insulation  Manutactunng  Plants   

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems  

Volatile  Organic  Compound  Emissions  from  Synthetk:  Organic  Chemical  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines. 

Cateiners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities 

Municipal  Solid  Waste  Landfills 


X 
X 
X 


X 
X 
X 
X 


X 
X 
X 


X 
X 
X 


X 
X 
X 


X 
X 


(v)  Delegations  for  Modoc  Countv  Air  Pollution  Control  District,  Mojave  Desert  Air  Quality  Management  District, 
Monterey  Bay  Unified  Air  Pollution  Control  District,  and  North  Coast  Unified  Air  Pollution  Control  District  are  shown 
in  the  following  table: 

Delegation  Status  for  New  Source  Performance  Standards  for  Modoc  County  Air  Pollution  Control  Dis- 
trict, Mojave  Desert  Air  Quality  Management  District,  Monterey  Bay  Unified  Air  Pollution  Control 
District,  and  North  Coast  Unified  Air  Pollution  Control  District 


Subpart 


A 

0 

Da 

Db 

Dc 

E 

Ea 

Eb 
EC 

F 
G 

H 
I 

J 
K 

Ka 

Kb 


L 
M 
N 

Ua 

O 

P 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Electric  Utility  Steam  Generating  Units  Constaicted  After  Septemtjer  18,  1978 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  .- 

Incinerators  

Municipal  Waste  Combustors  Constructed  After  December  20,  1989  and  On  or  Before 

September  20,  1994 

Municipal  Waste  Combustors  Constructed  After  September  20,  1994  

Hospitai/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced 

After  June  20,  1996. 

Portland  Cement  Plants 

Nilnc  Acid  Plants  

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstnjction,  or 

Modification  Commenced  After  June  11.  1973,  and  Prior  to  May  19,  1978. 
Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or 

Modification  Commenced  After  May  18.  1978,  and  Prior  to  July  23,  1984. 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 

for  Which  Construction.  Reconstruction,  or  Modification  Commenced  After  July  23, 

1984. 

Secondary  Lead  Smellers  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Constnjction  Is 

Commenced  After  June  11.  1973 
Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which 

Construction  is  Commenced  After  January  20,  1983. 

Sewage  Treatment  Plants  

Pnmary  Copper  Smelters  


Air  pollution  control  agency 


Modoc 
County 
APCD 


Mojave 
Desert 
AQMD 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


Monterey 
Bay  Uni- 
fied 
APCD 


X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


North 
Coast 
Unified 
AQMD 


X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Modoc  County  Air  Pollution  Control  Dis- 
trict, MojAVE  Desert  Air  Quality  Management  District.  Monterey  Bay  Unified  Air  Pollution  Control 
District,  and  North  Coast  Unified  Air  Pollution  Control  District — Continued 


Air  pollution  control  agency 


Subpart 


Modoc 

County 
APCD 


Mojave 
De&ei 
AQMD 


Monterey 

Bay  Uni- 
fied 
APCD 


North 
Coast 
Unified 
AQMD 


0  Pnmary  Zinc  Smellers  

R  Primary  Lead  Smelters 

S  Primary  Aluminum  Reduction  Plants  

T  Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants  

U  Phosphate  Fertilizer  Industry;  Superphosphoric  Acid  Plants  

V  Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants  

W  Phosphate  Fertilizer  Industry;  Tnple  Superphosphate  Plants   

X  Phosphate  Fertilizer  Industry:  Granular  Tnple  Superphosphate  Storage  Facilities  

Y  Coal  Preparation  Plants  

Z  Ferroalloy  Production  Facilities  

AA  Steel  Plants:  Electric  Arc  Furnaces  Constructed  After  October  21.  1974  and  On  or  Be- 
fore August  17.  1983 

AAa  Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Con- 
structed After  August  7.  1983, 

BB  Kraft  pulp  Mills  

CC  Glass  Manufacturing  Plants 

DD  Grain  Elevators  

EE  Surface  Coating  of  Metal  Fumiture  

FF  (Reserved)  

GG  Stationary  Gas  Turbines 

HH  Lime  Manufactunng  Plants  

KK  Lead-Acid  Battery  Manufacturing  Plants  

LL  Metallic  Mineral  Processing  Plants ; 

MM  Automfibile  and  Light  Duty  Trucks  Surface  Coating  Operations  

NN  Phosphate  Rock  Plants  ., 

PP  Ammonium  Sulfate  Manufacture  

QQ  Graphic  Arts  Industry:  Publication  Rotogravure  Pnnting 

RR  Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

SS  Industrial  Surface  Coating:  Large  Appliances  

TT  Metal  Coil  Surface  Coating 

UU  Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

VV  Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 

WW  Beverage  Can  Surface  Coating  Industry 

XX  Bulk  Gasoline  Terminals 

AAA  New  Residential  Wool  Heaters 

BBB  Rubber  Tire  Manufacturing  Industry 

CCC  (Reserved)  

DDD  Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  manufacturing  Indus- 
try. 

EEE  (Reserved)  

FFF  Flexible  Vinyl  and  Urethane  Coating  and  Pnnting  

GGG  Equipment  Leaks  of  VOC  in  Petroleum  Refineries  

HHH  Synthetic  Fiber  Production  Facilities    

Ill  Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufactunng  Industry  (SOCMI)  Air  Oxidation  Unit  Processes 

JJJ  Petroleum  Dry  Cleaners  

KKK  Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

LLL  Onshore  Natural  Gas  Processing:  S02  Emissions 

MMM  (Reserved)  

NNN  Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufacturing Industry  (SO(JMI)  Distillation  Operations. 

OOO  Nonmetallic  Mineral  Processing  Plants  

PPP  Wool  Fiberglass  Insulation  Manufacturing  Plants  

QOQ  VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

RRR  Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes 

SSS      '  Magnetic  Tape  Coating  Facilities  

TTT  Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

UUU  Calciners  and  Dryers  in  Mineral  Industries  

VVV  Polymeric  Coating  of  Supporting  Substrates  Facilities  

WWW  Municipal  Solid  Waste  Landfills 


X 
X 
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X 
X 
X 
X 
X 
X 
X 
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(vi)  Delegations  for  Northern  Sierra  Air  Qualitv  Management  District,  Northern  Sonoma  County  Air  Pollution  Control 
District,  Placer  County  Air  Pollution  Control  District,  and  Sacramento  Metropolitan  Air  Quality  Management  District 
are  shown  in  the  following  table: 
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Delegation  Status  for  New  Source  Performance  Standards  for  Northern  Sierra  Air  Quality  Management 
District,  Northern  Sonoma  County  Air  Pollution  Control  District,  Placer  County  Air  Pollution  Con- 
trol District,  and  Sacramento  Metropolitan  Air  Quality  Management  District 


Subpart 


Air  pollution  control  agency 


Northern 
Sierra 
'     AQMD 


A  General  Provisions  

D  Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Da  Electric  Utility  Steam  Generating  Units  Constructed  After  September  18.  1978 

Db  Industnal-Commercial-lnstitutional  Steam  Generating  Units 

Dc  Small  Industnal  Steam  Generating  Units  

E  Incinerators  

Ea  Municipal  Waste  Combustors  Constructed  After  December  20,  1989  and  On  or  Before 

September  20,  1994 

Eb  Municipal  Waste  Combustors  Constructed  After  September  20,  1994  

Ec  Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced 

After  June  20.  1996 

F  Portland  Cement  Plants 

G  Nitric  Acid  Plants  

H  Sulfuric  Acid  Plants 

I  Hot  Mix  Asphalt  Facilities  

J  Petroleum  Refinenes    

K  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or 

Modification  Commenced  After  June  11.  1973.  and  Prior  to  May  19,  1978. 
Ka  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or 

Modification  Commenced  After  May  18.  1978.  and  Prior  to  July  23,  1984. 
Kb  Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 

for  Which  Construction    Reconstruction   or  Modification  Commenced  After  July  23. 

1984 

L  Secondary  Lead  Smelters  

M  Secondary  Brass  and  Bronze  Production  Plants  

N  Pnmary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 

Commenced  After  June  11.  1973 
Na  Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which 

Construction  is  Commenced  After  January  20,  1983. 

0  Sewage  Treatment  Plants  

P  Primary  Copper  Smelters  

Q  Primary  Zinc  Smelters  

R  Primary  Lead  Smelters  

S  Primary  Aluminum  Reduction  Plants 

T  Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants  

U    '        Phosphate  Fertilizer  Industry  Superphosphonc  Acid  Plants  

V  Phosphate  Fertilizer  Industry  Diammonium  Phosphate  Plants  , 

W  Phosphate  Fertilizer  Industry  Tnpie  Superphosphate  Plants  

X  Phosphate  Fertilizer  Industry  Granular  Triple  Superphosphate  Storage  Facilities 

Y  Coal  Preparation  Plants  

Z  Ferroalloy  Production  Facilities    

AA  Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or  Be- 

fore August  17,  1983 

AAa        Steel  Plants   Electnc  Arc  Furnaces  and  Argon-Oxygen  Decartjunzation  Vessels  Con- 
stmcted  After  August  7,  1983. 

BB  Kraft  pulp  Mills  

CO  Glass  Manufactunng  Plants 

DD  Gram  Elevators  

EE  Surface  Coating  of  Metal  Furniture  

FF  (Reserved)  

GG  Stationary  Gas  Turbines 

HH  Lime  Manufactunng  Plants  

KK  Lead-Acid  Battery  Manufacturing  Plants  

LL  Metallic  Mineral  Processing  Plants     

MM         Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

NN  Phosphate  Rock  Plants  

PP         .  Ammonium  Sulfate  Manufacture  

00  Graphic  Arts  Industry  Publication  Rotogravure  Pnnting   

RR  Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

SS  Industrial  Surface  Coating;  Large  Appliances    

TT  Metal  Coil  Surface  Coating 

UU  Asphalt  Processing  and  Asphalt  Rooting  Manufacture 

VV          Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 
WW         Beverage  Can  Surface  Coating  Industry 


Northern 

Sonoma 

County 

APCD 


X 
X 
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APCD 


Sac- 
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Delegation  Status  for  New  Source  Performance  Standards  for  Northern  Sierra  Air  Quality  Management 
District,  Northern  Sonoma  County  Air  Pollution  Control  District.  Placer  County  AiR  Pollution  Con- 
trol District,  and  Sacramento  Metropolitan  Air  Quality  Management  District— Continued 


Subpart 


Air  pollution  control  agency 


Northern 

Sierra 

AQMD 


Northern 

Sonoms 

County 

APCD 


Placer 
County 
APCD 


Sac- 
ramento 
Metropoli- 
tan 
AQMD 


XX  Bulk  Gasoline  Terminals      

AAA        New  Residential  Wool  Heaters 

BBB         Rubber  Tire  Manufacturing  Industry  

CCC        (Reserved)    

DDD  Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  Indus- 
try 

EEE         (Reserved)    

FFF         Flexible  Vinyl  and  Urethane  Coating  and  Pnnting  

GGG.       Equipment  Leaks  of  VOC  m  Petroleum  Refinenes  

HHH        Synthetic  Fiber  Production  Facilities  

Ill  Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufactunng  Industry  (SOCMI)  Air  Oxidation  Unit  Processes 

JJJ  Petroleum  Dry  Cleaners    

KKK         Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

LLL  Onshore  Natural  Gas  Processing  S02  Emissions    

MMM       (Reserved)  

NNN  Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufactunng Industry  (SOCMI)  Distillation  Operations 

000        Nonmetallic  Mineral  Processing  Plants 

PPP         Wool  Fitjerglass  Insulation  Manufactunng  Plants  

QQQ        VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems   

RRR  Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
tunng Industry  (SOCMI)  Reactor  Processes. 

SSS         Magnetic  Tape  Coating  Facilities  

TTT  Industnal  Surface  Coating:  Surface  Coating  of  Plastic  Paris  for  Business  Machines     ,. 

UUU        Calciners  and  Dryers  in  Mineral  Industries    

VVV         Poiymenc  Coating  of  Supporting  Substrates  Facilities  

WWW     Municipal  Solid  Waste  Landfills   


X 
X 


X 
X 
X 
X 

X 
X 
X 


X 
X 
X 
X 

X 
X 
X 
X 

X 


(vii)  Delegations  for  San  Diego  County  Air  Pollution  Control  District.  San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  San  Luis  Obispo  County  Air  Pollution  Control  District,  and  Santa  Barbara  County  Air  Pollution  Control 
District  are  shown  in  the  following  table: 

Delegation  Status  for  New  Source  Performance  Standards  for  San  Diego  County  Air  Pollution  Control 
District,  San  Joaquin  Valley  Unified  Air  Pollution  Control  District,  San  Luis  Obispo  Counts  A'R  Pollu- 
tion Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District 


A 

d 

Da 

Db 

Dc 

E 

Ea 

Eb 
Ec 

F 

G 

H 

I 

J 

K 

Ka 


General  Provisions  

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17   1971 

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industnal  Steam  Generating  Units  

Incinerators  

Municipal  Waste  Combustors  Constructed  After  December  20,  1989  and  On  or  Before 

September  20,  1994 

Municipal  Waste  Combustors  Constructed  After  September  20   1994  

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced 

After  June  20,  1996, 

Portland  Cement  Plants 

Nitric  Acid  Plants  

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstmction    or 

Modification  Commenced  Ater  June  11,  1973,  and  Pnor  to  May  19   1978 
Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or 

Modification  Commenced  After  May  18.  1978.  and  Prior  to  July  23   1984 


X 
X 


X 

X 

X 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


X 
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X 
X 
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X 
X 
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DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  SAN  DIEGO  COUNTY  AlR  POLLUTION  CONTROL 

District  San  Joaouin  Valley  Unified  Air  Pollution  Control  District,  San  Luis  Obispo  County  Air  Pollu- 
tion Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District— Continued 


Kb 


L 
M 
N 

Na 

O 

P 
Q 
R 
S 
T 
U 
V 

w 

X 
Y 

z 

AA 

AAa 

BB 

CC 

DD 

EE 

FF 

GG 

HH 

KK 

LL 

MM 

NN 

PP 

QQ 

RR 

SS 

TT 

UU 

W 

WW 

XX 

AAA 

BBS 

ccc 

ODD 

eee 

fff 

GGG 

HHH 
III 

JJJ 
KKK 

LLL 

MMM 

NNN 

000 

ppp 

QQQ 


Subpart 


Air  pollution  control  agency 


San 

San  Joa- 

San Luis 

Santa 

Diego 

quin  Val- 

Obispo 

Barbara 

County 

ley  United 

County 

County 

APCD 

APCD 

APCD 

APCD 

Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 
for  Which  Construction.  Reconstruction,  or  Modification  Comnnenced  After  July  23, 
1984 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 
Commenced  After  June  11.  1973 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which 
Construction  is  Commenced  After  January  20.  1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Pnmary  Zinc  Smelters  

Primary  Lead  Smelters  

Pnmary  Aluminum  Reduction  Plants  

Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry  Superphosphonc  Acid  Plants  

Phosphate  Fertilizer  Industry  Diammomum  Phosphate  Plants  

Phosphate  Fertilizer  Industry  Tnple  Superphosphate  Plants  

Phosphate  Fertilizer  Industry:  Granular  Tnple  Superphosphate  Storage  Facilities 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities  

Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or  Be- 
fore August  17.  1983. 

Steel  Plants;  Electnc  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Con- 
structed After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufactunng  Plants 

Grain  Elevators  

Surface  Coating  of  Metal  Furniture  

(Reserved)  

Stationary  Gas  Turbines 

Lime  Manufactunng  Plants    

Lead-Acid  Battery  Manufactunng  Plants  

Metallic  Mineral  Processing  Plants   

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture  

Graphic  Arts  Industry  Publication  Rotogravure  Pnnting   

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industnal  Surface  Coating  Large  Appliances  

Metal  Coll  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubtjer  Tire  Manufactunng  Industry 

(Reserved)    

Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  Indus- 
try. 

(Reserved)  - 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetic  Fiber  Production  Facilities    

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufactunng  Industry  (SOCMI)  Air  Oxidation  Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

Onshore  Natural  Gas  Processing:  S02  Emissions 

(Reserved)  

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufactunng Industry  (SOCMI)  Distillation  Operations. 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufactunng  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 
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Delegation  Status  for  New  Source  Performance  Standards  for  San  Diego  County  Air  Pollution  Control 
District,  San  Joaquin  Valley  Unified  Air  Pollution  Control  District.  San  Luis  Obispo  County  Aip  Pollu- 
tion Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District— Continued 


Air  pollution  control  agency 


Subpart 


San 
Diego 

County 
APCD 


San  Joa- 
quin Val- 
ley United 
APCD 


San  Luis 
Obispo 

Countv 
APCD 


Santa 

Barbara 

County 

APCD 


RRR 


SSS 


UUU 
VVV 
WWW 


Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
tunng  Industry  (SOCMI)  Reactor  Processes, 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Calciners  and  Dryers  m  Mineral  Industnes 

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Municipal  Solid  Waste  Landfills  


X 


X 
X 
X 
X 

X 


X 
X 
X 
X 

X 


X 
X 
X 
X 

X 


(viii)  Delegations  for  Shasta  County  Air  Quality  Management  District.  Siskivou  County  Air  Pollution  Control  District. 
South   Coast   Air  Quality   Management   District,   and   Tehama   County   Air  Pollution   Control   District  are  shown  in  the 

following  table; 

Delegation  Status  for  New  Source  Performance  Standards  for  Shasta  County  Air  Qualit>'  Management 
District,  Siskiyou  County  Air  Pollution  Control  District,  South  Coast  Air  Quality  Management  Dis- 
trict, and  Tehama  County  Air  Pollution  Control  District 


A 

D 

Da 

Db 

Dc 

E 

Ea 

Eb 
Ec 

F 

G 

H 

I 

J 

K 

Ka 

Kb 


L 

M 
N 

Na 

O 
P 
Q 
R 
S 
T 
U 
V 

w 

X 

y 

z 

AA 


Subpart 


Air  pollution  control  agency 


Shasta 

County 
AQMD 


Siskiyou 
Countv 
APCD 


South 
Coast 
AQMD 


Tehama 
County 
APCD 


General  Provisions        

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17.  1971  

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18   1978     

Industrial-Commercial-lnstitutional  Steam  Generating  Units  

Small  Industrial  Steam  Generating  Units  

Incinerators  

Municipal  Waste  Combustors  Constructed  After  December  20,  1989  and  On  or  Before 

September  20.  1994 

Municipal  Waste  Combustors  Constructed  After  September  20   1994    

Hospital/Medical/ Infectious  Waste  Incinerators  for  Which  Construction  is  Commenced 

After  June  20,  1996 

Portland  Cement  Plants 

Nitnc  Acid  Plants  

Sulfunc  Acid  Plants 

Hot  Mix  Asphalt  Facilities 

Petroleum  Refinehes  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction    Reconstruction,  or 

Modification  Commenced  After  June  11,  1973,  and  Prior  to  May  19,  1978 
Storage  Vessels  for  Petroleum  Liquids  tor  Which  Construction,   Reconstruction    or 

Modification  Commenced  After  May  18,  1978.  and  Prior  to  July  23   1984 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels) 

for  Which  Construction,  Reconstruction,  or  Modification  Commenced  After  July  23, 

1984 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Pnmary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 

Commenced  After  June  11.  1973, 
Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which 

Construction  is  Commenced  After  January  20.  1983, 

Sewage  Treatment  Plants  

Pnmary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants 

Phosphate  Fertilizer  Industry;  Wet  Process  Phosphonc  Acid  Plants  

Phosphate  Fertilizer  Industry;  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry;  Diammonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry;  Triple  Superphosphate  Plants 

Phosphate  Fertilizer  Industry;  Granular  Tnple  Superphosphate  Storage  Facilities 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities  

Steel  Plants;  Electric  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or  Be- 
fore August  17.  1983. 
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DELEGATION  STATUS  FOR  NEW  SOURCE   PERFORMANCE  STANDARDS  FOR  SHASTA  COUNTY  AlR  QUALITY  MANAGEMENT 

District,  Siskiyou  County  Air  Pollution  Control  District,  South  Coast  Air  Quality  Management  Dis- 
trict, AND  Tehama  County  Air  Pollution  Control  District— Continued  


Air  pollution  control  agency 


Subpart 


Shasta 
County 
AQMD 


Siskiyou 
County 
APCD 


AAa  Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarburization  Vessels  Con- 
structed After  August  7.  1983. 

BB  Kraft  pulp  Mills  

CC  Glass  Manufactunng  Plants 

DD  Gram  Elevators    

EE  Surface  Coating  of  Metal  Furniture  

FF  (Reserved)  

GG  Stationary  Gas  Turbines      

HH  Lime  Manufactunng  Plants    

KK  Lead-Acid  Battery  Manufactunng  Plants    

LL  Metallic  Mineral  Processing  Plants    

MM  Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

NN  Phosphate  Rock  Plants  

PP  Ammonium  Sulfate  Manufacture  

QQ  Graphic  Arts  Industry:  Publication  Rotogravure  Pnnting     

RR  Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

SS  Industrial  Surface  Coating  Large  Appliances    

TT         ,  Metal  Coil  Surface  Coating    

UU  Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

W  Equipment  Leaks  of  VOC  m  the  Syntnetic  Organic  Chemicals  Manufactunng  Industry 

WW         Beverage  Can  Surface  Coating  Industry 

XX  Bulk  Gasoline  Terminals  

AAA        New  Residential  Wool  Heaters 

BBB         Rubber  Tire  Manufactunng  Industry  

CCC  (Reserved) 

DDD  Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufactunng  Indus- 
try. 

EEE        (Reserved)  

FFF         Flexible  Vinyl  and  Urethane  Coating  and  Printing  

GGG        Equipment  Leaks  of  VOC  m  Petroleum  Refmenes 

HHH        Synthetic  Fiber  Production  Facilities    

Ill  Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufactunng  Industry  (SOCMI)  Air  Oxidation  Unit  Processes 

JJJ  Petroleum  Dry  Cleaners  

KKK       '  Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

LLL         Onshore  Natural  Gas  Processing  S02  Emissions 

MMM       (Reserved)  

NNN  Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Man- 
ufactunng Industry  (SOCMI)  Distillation  Operations. 

000       Nonmetallic  Mineral  Processing  Plants        

PPP         Wool  Fiberglass  Insulation  Manufactunng  Plants  

OQQ       VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

RRR  Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
tunng Industry  (SOCMI)  Reactor  Processes 

SSS        Magnetic  Tape  Coating  Facilities  

TTT         Industnal  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

UUU        Calciners  and  Dryers  in  Mineral  Industries  

VW         Polymeric  Coating  of  Supporting  Substrates  Facilities  

WWW      Municipal  Solid  Waste  Landfills  


X 
X 


X 
X 


South 
Coast 
AQMD 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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X 
X 


X 
X 
X 
X 

X 
X 
X 


X 
X 
X 
X 

X 
X 
X 
X 

X 


Tehama 
County 
APCD 


(ix)  Delegations  for  Tuolumne  Countv  Air  Pollution  Control  District,  Ventura  County  Air  Pollution  Control  District, 
and  Yolo-Solano  Air  Quality  Management'District  are  shown  in  the  following  table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  TUOLUMNE  COUNTY  AIR' POLLUTION  CONTROL 

District,  Ventura  County  Air  Pollution  Control  District,  and  Yolo-Solano  Air  Quality  Management 
District 


Air  pollution  control  agency 


Subpart 


Tuolumne 
County  APCD 


Ventura 
County  APCD 


Yolo-Solano 
AQMD 


A  General  Provisions    

D  Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17.  1971  

Da  Electnc  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 


X 
X 
X 


X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Tuolumne  County  Air  Pollution  Control 
District,  Ventura  County  Air  Pollution  Control  District,  and  Yolo-Solano  Air  Quality  Management 
District — Continued 


Air  pollution  control  agency 


Subpart 


Tuolumne 

County  APCD 


Ventura 

bounty  APCD 


Yolo-Solano 
AQMD 


Db 
Dc 
E 

Ea 

Eb 
Ec 

F 

G 

H 

I 

J 

K 

Ka 

Kb 


L 
M 

N 

Na 

0 
P 
0 
R 
S 
T 
U 
V 
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X 
Y 

z 

AA 

AAa 

BB 

CC 

DD 

EE 

FF 

GG 

HH 

KK 

LL 

MM 

NN 

PR 

QQ 

RR 

SS 

TT 

UU 

VV 

WW 

XX 

AAA 

BBB 

CCC 


or 


or 


Industrial-Commercial-lnstilulional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators    

Municipal  Waste  Combustors  Constructed  After  December  20.  1989  and  On  or  Be- 
fore September  20.  1994 

Municipal  Waste  Combustors  Constructed  After  September  20   1994    

Hospital/Medical/lnfectious  Waste  Incinerators  for  Whicfi  Construction  is  Com- 
menced After  June  20,  1996. 

Portland  Cement  Plants  

Nitric  Acid  Plants  

Sulfuric  Acid  Plants  

Hot  Mix  Asphalt  Facilities  

Petroleum  Refinenes  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction    Reconstruction 
Modification  Commenced  After  June  11,  1973.  and  Prior  to  May  19   1978 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction.  Reconstruction 
Modification  Commenced  After  May  18.  1978.  and  Prior  to  July  23   1984 

Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Ves- 
sels) tor  Which  Construction.  Reconstruction,  or  Modification  Commenced  After 
July  23.  1984 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Pnmary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is 
Commenced  After  June  11.1 973 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmai^ing  Facilities  for  Which 
Construction  is  Commenced  After  January  20.  1983. 

Sewage  Treatment  Plants  

Pnmary  Copper  Smelters  

Primary  Zinc  Smelters       

Pnmary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants  

Phosphate  Fertilizer  Industry  Wet  Process  Phosphonc  Acid  Plants      

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammomum  Phosphate  Plants 

Phosphate  Fertilizer  Industry  Tnple  Superphosphate  Plants  

Phosphate  Fertilizer  Industry  Granular  Tnple  Superphosphate  Storage  Facilities 

Coal  Preparation  Plants   • 

Ferroalloy  Production  Facilities  

Steel  Plants  Electric  Arc  "^urnaces  Constructed  After  October  21.  1974  and  On  or 
Before  August  17.  1983 

Steel  Plants.  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels 
Constructed  After  August  7.  1983 

Kraft  pulp  Mills  

Glass  Manufactunng  Plants  

Grain  Elevators  

Surface  Coating  of  Metal  Furniture  

(Reserved) 

Stationary  Gas  Turbines ■ 

Lime  Manufactunng  Plants  

Lead-Acid  Battery  Manufactunng  Plants  

Metallic  Mineral  Processing  Plants  

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants    

Ammonium  Sulfate  Manufacture ■ 

Graphic  Arts  industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances  

Metal  Coil  Surface  Coating ■ 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufactunng  Indus- 
try. 

Beverage  Can  Surface  Coating  Industry  

Bulk  Gasoline  Terminals  

New  Residential  Wool  Heaters  

Rubber  Tire  Manufactunng  Industry 

(Reserved)  


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 

X 
X 
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X 
X 
X 
X 
X 
X 
X 
X 
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X 
X 


X 
X 
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DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  TUOLUMNE  COUNTY  AlR  POLLUTION  CONTROL 

District,  Ventura  County  Air  Pollution  Control  District,  and  Yolo-Solano  Air  Quality  Management 
District— Continued 

Air  pollution  control  agency 


Tuolumne 
County  APCD 


Ventura 
County  APCD 


Yolo-Solano 
AOMD 


DDD 

EEE 

FFF 

GGG 

HHH 

III 

JJJ 

KKK 

LLL 

MMM 
NNN 

CXX) 

ppp 

QQQ 

RRR 

SSS 


UUU 

VW 
WWW 


Volatile  Organic  Compounds  (VOC)  Emissions  trom  the  Polymer  Manutacturing  In- 
dustry 

(Reserved)  

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  m  Petroleum  Refinenes 

Synthetic  Fiber  Production  Facilities     

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufactunng  Industry  (SOCMI)  Air  Oxidation  Unit  Processes 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

Onshore  Natural  Gas  Processing  S02  Emissions 

(Reserved)  

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical 
Manufactunng  Industry  (SOCMI)  Distillation  Operations. 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufacturing  Plants    

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
tunng Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities     

Industnal  Surface  Coating  Surface  Coating  of  Plastic  Paris  for  Business  Machines 

Calciners  and  Dryers  in  Mineral  Industries  

Polymenc  Coating  of  Supporting  Substrates  Facilities  

Municipal  Solid  Waste  Landfills   


X 
X 
X 
X 

X 
X 
X 


X 
X 
X 

X 

X 
X 
X 
X 
X 


(3)  Hawaii.  The  following  table  identifies  delegations  as  of  June  15,  2001: 

Delegation  Status  for  New  Source  Performance  Standards  for  Hawaii 


A 

D 

Da 

Db 

Dc 

E 

Ea 

Eb 

Ec 

F 

G 

H 

I 

J 

K 

Ka 

Kb 

L 
M 
N 
Na 

O 
P 
Q 
R 
S 
T 

u 

V 

w 

X 


Subpart 


Hawaii 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17.  1971 

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 

Industnal-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industnal  Steam  Generating  Units 

Incinerators 

Municipal  Waste  Combustors  Constructed  After  December  20.  1989  and  On  or  Before  September  20,  1994 

Municipal  Waste  Combustors  Constructed  After  September  20,  1994  

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced  After  June  20,  1996  

Portland  Cement  Plants  

Nitric  Acid  Plants  

Sulfunc  Acid  Plants .". 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries    ;; ;.■•- ; 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or  Modification  Commenced  After  June 

1 1 ,  1 973,  and  Pnor  to  May  1 9.  1 978 
Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or  Modification  Commenced  After  May 

18,  1978,  and  Pnor  to  July  23,  1984 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels)  for  Which  Construction,  Recon- 
struction, or  Modification  Commenced  After  July  23.  1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is  Commenced  After  June  11,  1973 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which  Construction  is  Commenced  After 
January  20,  1983 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Pnmary  Zinc  Smelters  

Primary  Lead  Smelters  

Pnmary  Aluminum  Reduction  Plants   

Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants 

Phosphate  Fertilizer  Industry  Superphosphonc  Acid  Plants  

Phosphate  Fertilizer  Industry  Diammomum  Phosphate  Plants  

Phosphate  Fertilizer  Industry  Tnple  Superphosphate  Plants  

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Storage  Facilities  


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Hawaii— Continued 


Subpart 


Hawaii 


Y 

Z 

aa 

AAa 

BB 

CC 

DD 

EE 

FF 

QG 

HH 

KK 

LL 

MM 

NN 

PP 

QQ 

RR 

SB 

TT 

UU 

VV 

WW 

XX 

AAA 

BBB 

CCC 

ODD 

EEE 

FFF 

GGG 

HHH 

III 

JJJ 

KKK 

LLL 

MMM 

NNN 

000 
PPP 
QQQ 
RRR 

SSS 


UUU 

vvv 

WWW 


Coal  Preparation  Plants 

Ferroalloy  Production  Facilities  

Steel  Plants:  Electnc  Arc  Furnaces  Constructed  After  October  21 ,  1974  and  On  or  Before  August  17   1983 
Steel  Plants;  Electric  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Constructed  Afier  August  7 

Kraft  pulp  Mills  

Glass  Manufactunng  Plants 

Grain  Elevators 

Surface  Coating  of  Metal  Furniture  

(Reserved)  

Stationary  Gas  Turbines  

Lime  Manufacturing  Plants  : 

Lead-Acid  Battery  Manufacturing  Plants  , 

Metallic  Mineral  Processing  Plants     

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants 

Ammonium  Sulfate  Manufacture  

Graphic  Arts  Industry:  Publication  Rotogravure  Pnnting  

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances  

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

Equipment  Leaks  of  VOC  m  the  Synthetic  Organic  Chemicals  Manufacturing  industry  

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals   ; 

New  Residential  Wool  Heaters   

Rubber  Tire  Manufactunng  Industry 

(Reserved) 


1983 


Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufactunng  Industry  

(Reserved)  

Flexible  Vinyl  and  Urethane  Coating  and  Pnnting  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries  

Synthetic  Fiber  Production  Facilities  

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemicai  Manufacturing  Industry  fSOCMI) 
Air  Oxidation  Unit  Processes 

Petroleum  Dry  Cleaners    • •— • 

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants '■.- 

Onshore  Natural  Gas  Processing:  S02  Emissions  

(Reserved)  

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Manufactunng  Industry  (SOCMI)  Dis- 
tillation Operations 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufactunng  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufactunng  industry  iSOCMIi  Reactor 
Processes. 

Magnetic  Tape  Coating  Facilities  

Industnal  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines   

Calciners  and  Dryers  in  Mineral  Industries 

Polymeric  Coating  of  Supporting  Substrates  Facilities  -.... 

Municipal  Solid  Waste  Landfills  ~ 


X 
X 


X 
X 
X 


X 
X 


(4)  \evada.  The  following  table  identifies  delegations  as  of  luno  15.  2001: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  NEVADA 


Subpart 


Air  pollution  control  agency 


Nevada 
DEP 


Clark 
County 


Washoe 
County 


A 

D 

Da 

Db 

Dc 

E 

Ea 

Eb 
Ec 


General  Provisions  

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17.  1971  

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18.  1978  

Industhal-Commercial-lnstitutional  Steam  Generating  Units  

Small  Industrial  Steam  Generating  Units  

Incinerators  

Municipal  Waste  Combustors  Constructed  After  December  20.  1989  and  On  or  Before  September 

20.  1994. 

Municipal  Waste  Combustors  Constructed  After  September  20,  1994  

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced  After  June 

20,  1996. 
Portland  Cement  Plants  


X 
X 
X 


X 

X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Nevada— Continued 


Subpart 


Air  pollution  control  agency 


Nevada 
DEP 


G  Nitric  Acid  Plants  

H  Sulfuric  Acid  Plants  

I  Hot  Mix  Asphalt  Facilities  

J  Petroleum  Refmenes  •■■■-.■. ;■••■ 

K  Storage  Vessels  for  Petroleum  Liquids  for  Whicfi  Construction,  Reconstruction,  or  Modification 

Commenced  After  June  11,  1973  and  Prior  to  May  19   1978 

Ka  Storage  Vessels  for  Petroleum  Liquids  tor  Whicti  Construction,  Reconstruction,  or  Modification 

Commenced  After  May  18   1978  and  Prior  to  July  23,  1984. 

Kb  j  Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels)  for  Which 
1      Construction,  Reconstruction,  or  Modification  Commenced  After  July  23.  1984, 

L  '  Secondary  Lead  Smelters  

M  Secondary  Brass  and  Bronze  Production  Plants 

N  Pnmary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is  Commenced 

After  June  11,  1973 

Na  Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which  Construction  is 

Commenced  After  January  20,  1983 

O  Sewage  Treatment  Plants  

P  Pnmary  Copper  Smelters 

Q  Pnmary  Zinc  Smelters    

R  Pnmary  Lead  Smelters  

S  Pnmary  Aluminum  Reduction  Plants •'• 

T  Phosphate  Fertilizer  Industry  Wet  Process  Phosphoric  Acid  Plants  

U  Phosphate  Fertilizer  Industry  Superphosphonc  Acid  Plants  

V  Phosphate  Fertilizer  Industry  Diammomum  Phosphate  Plants 

W  Phosphate  Fertilizer  Industry  Tnple  Superphosphate  Plants 

X  Phosphate  Fertilizer  Industry:  Granular  Tnple  Superphosphate  Storage  Facilities 

Y  Coal  Preparation  Plants  

Z  Ferroalloy  Production  Facilities  

AA  Steel  Plants:  Electric  Arc  Furnaces  Constnjcted  After  October  21,  1974  and  On  or  Before  August 

17,  1983, 

AAa  Steel  Plants:  Electnc  Arc  Furnaces  and  Argon-Oxygen  Decarbunzation  Vessels  Constructed  After 

August  7,  1983 

BB  Kraft  pulp  Mills 

CC  Glass  Manufacturing  Plants  

DD  Gram  Elevators 

EE         '  Surface  Coating  of  Metal  Fumlture  

FF         !  (Reserved)  

GG  Stationary  Gas  Turbines 

HH  Lime  Manufacturing  Plants 

KK  Lead-Acid  Battery  Manufactunng  Plants 

LL  Metallic  Mineral  Processing  Plants  

MM  Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations 

NN  Phosphate  Rock  Plants  

PP  Ammonium  Sulfate  Manufacture 

00  Graphic  Arts  Industry:  Publication  Rotogravure  Printing  

RR  Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

SS         i  Industrial  Surface  Coating;  Large  Appliances 

TT  Metal  Coil  Surface  Coating  

UU  Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

W  Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manufacturing  Industry 

WW         Beverage  Can  Surface  Coating  Industry  

XX  Bulk  Gasoline  Terminals  

AAA        New  Residential  Wool  Heaters  

BBS        Rubber  Tire  Manufactunng  Industry 

CCC      I  (Reserved)  

DDD        Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  Industry 

EEE        (Reserved)  

FFF         Flexible  Vinyl  and  Urethane  Coating  and  Pnnting  

GGG        Equipment  Leaks  of  VOC  m  Petroleum  Refineries 

HHH        Synthetic  Fiber  Production  Facilities  

Ill  Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Air  Oxidation  Unit  Processes 

JJJ  Petroleum  Dry  Cleaners  

KKK        Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants  

LLL  Onshore  Natural  Gas  Processing  S02  Emissions  

MMM       (Reserved)  

NNN  Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Organic  Chemical  Manufacturing  In- 
dustry (SOCMI)  Distillation  Operations, 

000       Nonmetallic  Mineral  Processing  Plants 


X 
X 
X 
X 

X 


X 

X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 
X 


Clark 
County 


X 

X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


Washoe 
County 

X 
X 
X 
X 
X 


X 
X 
X 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 

X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Nevada— Continued 


Subpart 


Air  pollution  control  agency 


Nevada 
DEP 


Clark 
County 


Washoe 
County 


PPP         Wool  Fiberglass  Insulation  Manufacturing  Plants      

QQQ        VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems  ; 

RRR  Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufacturing  Industry 
(SOCMI)  Reactor  Processes, 

SSS         Magnetic  Tape  Coating  Facilities  

TTT  Industnal  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines  

UUU        Calciners  and  Dryers  in  Mineral  Industnes       

VVV         Polymenc  Coating  of  Supporting  Substrates  Facilities  

WWW      Municipal  Solid  Waste  Landfills  


(5J  Guam.  The  following  table  identifies  delegations  as  of  lune  15.  2001: 

Delegation  Status  for  New  Source  Performance  Standards  for  Guam 


Subpart 


Guam 


A  General  Provisions  .  

D  Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17    i97i 

Da        Electric  Utility  Steam  Generating  Units  Constructed  After  September  IE 
1978, 

Db        Industrial-Commercial-lnstitutional  Steam  Generating  Units   

Dc        Small  Industnal  Steam  Generating  Units    

E  Incinerators     

Ea         Municipal  Waste  Combustors  Constructed  After  December  20    1989  and 
On  or  Before  September  20.  1994 

Eb         Municipal  Waste  Combustors  Constructed  After  September  20,  1994    

Ec         Hospital/'Medical/lnfectious  Waste   Incinerators  for  Which  Construction  is 
Commenced  After  June  20.  1996 

F  Portland  Cement  Plants  

G  Nitric  Acid  Plants  

H  Sulfuric  Acid  Plants  -.-: 

I  Hot  Mix  Asphalt  Facilities  

J  Petroleum  Refineries  

K  Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction.  Reconstruc- 

tion, or  Modification  Commenced  After  June  11    1973,  and  Pnor  to  May 
19,  1978. 


X 
X 


X 

X 
X 


PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  L  .S.C.  7401  Pt  si'q. 

Subpart  A — General  Provisions 

2.  Section  61.04  is  amended: 

a.  In  paragraph  (a)  by  revising  the 
address  for  "Region  IX". 

b.  By  revising  paragraph  [b)(D). 

c.  By  revising  paragraph  (b)(F). 

d.  By  revising  paragraph  (b)(M). 

e.  Bv  revising  paragraph  (b)(DD). 

f.  By  adding  paragraph  (b)(AAA). 

g.  By  adding  paragraph  (b)(DDD). 
h.  By  adding  paragraph  (b)(EEE). 
i.  By  adding  paragraph  (c)(9). 
The  revisions  read  as  follows: 

§61.04    Address. 

(a)  *   *   * 

Region  IX  (.American  Samoa,  .■\riznna. 
California.  Guam.  Hawaii.  Nevada).  Dire(  tor. 
Air  Division.  r..S,  En\ironmental  Protection 


Agencv.  75  Hawthorne  .Street.  San  Francisco, 
CA  9410.T 

***** 

(b)  *    *    * 

(U)  .Arizona: 
Arizona  Department  of  Environmental 

Qualit\ .  Offi(  e  of  Air  Qualitv.  P.O.  Box 

600.  Phoenix,  AZ  8.5001-0600. 
Maricopa  County  Air  Pollution  Control.  2406 

S.  24th  Street.  Suite  E-214.  Phoenix.  AZ 

8.50.34. 
Pima  C:ount\  Department  of  Environmental 

Qualitv.  l.iO  West  Congress  Street,  3rd 

Floor.  Tucson.  AZ  85701-1317. 
Pinal  County  .Mr  Quality  Control  District. 

Building  F.  31  North  Pinal  Street.  Florence, 

AZ  85232. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX.  see  paragraph 
(c)(9)  of  this  section. 
***** 

(F)  California: 
Amador  Count\  .Air  Pollution  Control 
District.  500  .Argonaut  Lane.  Jackson,  CA 
95642. 

.Antelope  \'alley  .Air  Priiiutioii  ( jip.trol 
District.  43301  Division  .Strcpl,  Suite  206. 
P,0   Box  4409.  Lancaster,  CA  935.i'»-4409. 


Bay  Area  Air  Quality  Management  District, 

939  Ellis  Street.  San  Francisco.  CA  94109. 
Butte  County  Air  Pollution  Control  District, 

2.525  Dominic  Drive.  Suite  |.  Chico.  CA 

95928-7184. 
Calaveras  County  Air  Pollution  Control 

District.  891  Mountain  Ranch  Rd..  San 

Andreas,  CA  95249. 
Colusa  County  Air  Pollution  Control  District. 

100  Sunrise  Blvd..  Suite  F.  Colusa.  CA 

95932-3246. 
El  Dorado  County  Air  Pollution  Control 

District.  2850  Fairlane  Court.  BIdg.  C, 

Placerville,  CA  95667-4100. 
Feather  River  Air  Quality  .Management 

District.  938  14th  Street.  Marysville,  CA 

95901-4149. 
Glenn  County  Air  Pollution  Control  District. 

720  N.  Colusa  Street,  P.O.  Box  351. 

Willows,  CA  95988-0351. 
Great  Basin  Unified  Air  Pollution  Control 

District,  1.57  Short  Street.  Suite  6.  Bishop. 

CA  93514-3537. 
Imperial  County  Air  Pollution  Control 

District.  150  South  Ninth  Street.  El  Centre, 

CA  92243-2801. 
Kern  County  Air  Pollution  Control  District 

(Southeast  Desert),  2700  M.  Street.  Suite 

302,  Bakersfield.  CA  93301-2370. 
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Lake  County  Air  Quality  Management 

District.  885  Lakeport  Blvd..  Lakeport,  CA 

9.545.1-,=i403. 
Lassen  County  .Mr  Pollution  Control  District. 

175  Russell  .■\venue,  Susanville,  CA 

961.30-4215. 
Mariposa  Countv  .Kir  Pollution  Control 

District,  P.O.  Box  5,  Mariposa.  CA  95338. 
Mendocino  Countv  Air  Pollution  Control 

District.  306  E.  Gobbi  Street,  Ukiah.  CA 

95482-5511 
Modoc  Countv  Air  Pollution  Control  District, 

202  W.  4th  Street,  Alturas.  CA  96101-3915. 
Mojave  Desert  .\ir  Quality  Management 

District,  14306  Part  .Kvenue.  Victorville. 

CA  92392-2310. 
Monterey  Bav  Cnified  .Mr  Pollution  Control 

District.  24580  Silver  Cloud  Ct.,  Monterey. 

CA  93940-6536, 
North  Coast  l^nified  .Mr  Pollution  Control 

District.  2300  Myrtle  .Avenue,  Eureka,  C:.-\ 

95501-3327, 
Northern  Sierra  Air  Quality  Management 

District,  200  Litton  Drive.  P,0.  Box  2509. 

Grass  Valley.  CA  95945-2509. 
Northern  Sonoma  County  .Mr  Pollution 

Control  District.  150  Matheson  Street. 

Healdsburg.  CA  95448-4908. 
Placer  County  .Mr  Pollution  Control  District. 

DeWitt  Center,  11464  'B"  .Avenue. 

Auburn,  CA  95603-2603. 
Sacramento  Metropolitan  .Air  Quality 

Management  District,  777  12th  Street, 

Third  Floor,  Sacramento,  CA  95814-1908, 
San  Diego  Countv  .Mr  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego,  CA  92123-1096. 
San  foaquin  Valley  Unified  .Air  Pollution 

Control  District.  1999  Tuolumne  Street. 
1990  E.  Gettysburg.  Fresno.  CA  93726. 
San  Luis  Obispo  County  .Air  Pollution 

Control  District.  3433  Roberto  Court,  San 

Luis  Obispo.  CA  93401-7126. 
Santa  Barbara  County  .Air  Pollution  Control 

District.  26  Castilian  Drive.  B-23.  Goleta. 

CA  93117-3027. 


Shasta  County  Air  Quality  Management 

District.  1855  Placer  Street.  Suite  101. 

Redding.  CA  96001-1759. 
Siskiyou  County  Air  Pollution  Control 

District,  525  So.  Foothill  Drive.  Yreka.  CA 

96097-3030. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive.  Diamond 

Bar.  CA  91765-4182. 
Tehama  Countv  Air  Pollution  Control 

District,  P.O.'  Box  38  (1750  Walnut  Street), 

Red  Bluff.  CA  96080-0038, 
Tuolumne  County  Air  Pollution  Control 

District,  2  South  Green  Street,  Sonora.  CA 

95370-4618, 
Ventura  County  .Air  Pollution  Control 

District,  669  County  Square  Drive,  Ventura," 

CA  9300,3-5417, 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  Ct,.  Suite  103,  Davis. 

CA  95616-4882. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX.  .see  paragraph 
(c)(9)  of  this  section. 
***** 

(M)  Hawaii: 
Hawaii  State  Agency.  Clean  Air  Branch,  919 

Ala  Moana  Blvd. ."3rd  Floor,  Post  Office 

Box  3378,  Honolulu  HI  96814, 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX.  see  paragraph 
(c)(9)  of  this  section. 
***** 

(DD)  Nevada: 
Nevada  State  Agen(  y.  Air  Pollution  Control. 

Bureau  of  Air  Quality/Division  of 

Environmental  Protection.  333  West  Nye 

Lane.  Carson  City.  NV  89710. 
Clark  County  Depariment  of  Air  Quality 

Management.  500  S.  Grand  Central 

Parkway.  First  floor.  Las  Vegas,  NV  89155- 

1776. 
Washoe  County  .Air  Pollution  Control, 

Washoe  County  District  Air  Quality 


Management.  P.O.  Box  11130,  1001  E. 

Ninth  Street.  Reno,  NV  89520. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX.  see  paragraph 
(c)(9]  of  this  section. 
***** 

(AAA)  Territory  of  Guam:  Guam 
Environmental  Protection  Agency,  Post 
Office  Box  2999.  Agana,  Guam  96910. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(c)(9)  of  this  section. 
*  *         *  *  * 

(DDD)  .American  Samoa  Environmental 
Protection  Agency.  Pago  Pago.  American 
Samoa  96799. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section, 

(EEE)  Commonwealth  of  the  Norihern 
Mariana  Islands,  Division  of  Environmental 
Quality.  P,0,  Box  1304,  Saipan.  MP  96950, 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 


(c)  *    *    * 

(9)  The  following  tables  list  the 
specific  Part  61  standards  that  have 
been  delegated  unchanged  to  the  air 
pollution  control  agencies  in  Region  IX. 
The  (X)  symbol  is  used  to  indicate  each 
standard  that  has  been  delegated.  The 
following  provisions  of  this  subpart  are 
not  delegated:  §§  61.04(b),  61.04(c), 
61.05(c).  61.11.  61.12(d),  61.13(h)(l)(ii), 
61.14(d),  61.14(g)(l)(ii).  and  61.16. 

(i)  Arizona.  The  following  table 
identifies  delegations  as  of  June  15, 
2001: 


Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Arizona 


Air  pollution  control  agency 


Subpart 


Arizona 
DEQ 


Maricopa 
County 


Pima 
County 


Pinal 
County 


A 
B 
C 
D 
E 
F 
G 
H 


J 

K 

L 

M 

N 

0 

P 

Q 
R 
S 

T 
U 


General  Provisions  

Radon  Emissions  From  Underground  Uranium 
Beryllium 


Beryllium  Rocket  Motor  Firing  

Mercury  ; 

Vinyl  Chloride • 

(Reserved)    

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities 

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Com- 
mission Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

Asbestos  

Inorganic  Arsenic  Emissions  From  Glass  Manufacturing  Plants  

Inorganic  Arsenic  Emissions  From  Pnmary  Copper  Smelters 

Inorganic  Arsenic  Emissions  From  Arsenic  Tnoxide  and  Metallic  Arsenic  Production 
Facilities. 

Radon  Emissions  From  Department  of  Energy  Facilities  

Radon  Emissions  From  Phosphogypsum  Stacks  

(Reserved)  

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings 

(Reserved) 


X 
X 
X 


X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
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Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  pqr  Arizona 

mdash;Continued 


Subpart 


Air  pollution  control  agency 


Arizona 
DEQ 


Mancopa 
County 


P''^.a 
Couniy 


Pinal 
County 


V 
W 
X 
Y 

Z-AA 
BB 
CC- 
EE 
FF 


Equipment  Leaks  (Fugitive  Emission  Sources) 

Radon  Emissions  From  Operating  Mill  Tailings  

(Reserved)  

Benzene  Emissions  From  Benzene  Storage  Vessels 

(Reserved)  

Benzene  Emissions  From  Benzene  Transfer  Operations 
(Reserved)  


X 
X 


Benzene  Waste  Operations 


X 


X 
X 


X 
X 


(ii)  California.  The  following  tables  identih'  delegations  for  each  of  tht'  iDcal  air  pollutiiin  control  agencies  of  California. 

(A)  Delegations  for  Amador  County  Air  Pollution  Control  District,  .\ntelope  X'alley  .\ir  Pollution  Control  District. 
Bav  Area  Air  Quality  Management  District,  and  Butte  County  Air  Pollution  Control  District  are  shown  in  the  following 
table: 

Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Amador  County 
APCD,  Antelope  Valley  APCD.  Bay  Area  AQMD,  and  Butte  County  aqmd 


Subpart 


Air  pollution  control  agency 


Amador       Antelope 

County  Valley 

APCD  APCD 


Bay  Area 

AQMD 


Butle 
County 
AQMD 


A 
B 
C 
D 
E 
F 
G 
H 


J 

K 

L 

M 

N 

0 

P 

Q 
R 
S 

T 
U 
V 

w 

X 
Y 

Z-AA 
BB 
CC- 
EE 
FF 


General  Provisions    

Radon  Emissions  From  Underground  Uranium 
Beryllium 


Beryllium  Rocket  Motor  Firing  

Mercury  

Vinyl  Chloride 

(Reserved)    

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities 

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Com- 
mission Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

Asbestos  " 

Inorganic  Arsenic  Emissions  From  Glass  Manufactunng  Plants  

Inorganic  Arsenic  Emissions  From  Pnmary  Copper  Smelters 

Inorganic  Arsenic  Emissions  From  Arsenic  Tnoxide  and  Metallic  Arsenic  Production 
Facilities. 

Radon  Emissions  From  Department  of  Energy  Facilities  

Radon  Emissions  From  Phosphogypsum  Stacks  

(Reserved)  

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings 

(Reserved)  

Equipment  Leaks  (Fugitive  Emission  Sources) 

Radon  Emissions  From  Operating  Mill  Tailings 

(Reserved)  

Benzene  Emissions  From  Benzene  Storage  Vessels 

(Reserved)  

Benzene  Emissions  From  Benzene  Transfer  Operations 

(Reserved)  


Benzene  Waste  Operations 


X 

X 
X 
X 


X 
X 


X 
X 


(B)  [Reserved] 

(C)  Delegations  for  Glenn  County  Air 
Pollution  Control  District.  Great  Basin 


Unified  Air  Pollution  Control  District. 
Imperial  County  Air  Pollution  Control 
District,  and  Kern  Countv  Air  Pollution 


Control  District  are  shown  in  the 
followine  table. 
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DELEGATION  STATUS  FOR  NATIONAL  EMISSIONS  STANDARDS  FOR  HAZARDOUS  AlR  POLLUTANTS  FOR  GLENN  COUNTY 

APCD,  GREAT  Basin  Unified  APCD,  Imperial  County  APCD,  and  Kern  County  APCD 


Air  pollution  control  agency 


Subpart 


Glenn 
County 
APCD 


Great 
Basin 
Unified 
APCD 


Impenal 
County 
APCD 


Kern 
County 
APCD 


A 
B 
C 
D 

E 
F 
G 
H 


J 

K  

L  

M   

N  

0 

P  

0 

R  

S  

T 

U  

V  

w 

X  

Y  

Z-AA 

BB  

CC-EE 
FF  


General  Provisions   

Radon  Emissions  From  Underground  Uranium  

Beryllium  

Beryllium  Rocket  Motor  Firing  

Mercury  

Vinyl  Chloride  

(Reserved)  ■  ■_■ •_••■■•.;;• 

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facili- 
ties 

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory 
Commission  Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants  

Asbestos  

Inorganic  Arsenic  Emissions  From  Glass  Manufactunng  Plants  

Inorganic  Arsenic  Emissions  From  Pnmary  Copper  Smelters  •■■. 

Inorganic  Arsenic  Emissions  From  Arsemc  Tnoxide  and  Metallic  Arsenic  Production 

Facilities 

Radon  Emissions  From  Department  of  Energy  Facilities  

Radon  Emissions  From  Phosphogypsum  Stacks  

(Reserved)  

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings  

(Reserved)  

Equipment  Leaks  (Fugitive  Emission  Sources)  

Radon  Emissions  From  Operating  Mill  Tailings  

(Reserved)    

Benzene  Emissions  From  Benzene  Storage  Vessels 

(Reserved)  

Benzene  Emissions  From  Benzene  Transfer  Operations  

(Reserved)  

Benzene  Waste  Operations 


X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 


(D)  Delegations  for  Lake  Countv  Air  Quality  Management  District,  Lassen  County  Air  Pollution  Control  District. 
Mariposa  County  Air  Pollution  Coritrol  District.'  and  Mendocino  County  Air  Pollution  Control  District  are  shown  in 
the  following  table: 

DELEGATION  STATUS  FOR  NATIONAL  EMISSIONS  STANDARDS  FOR  HAZARDOUS  AlR  POLLUTANTS  FOR  UKE  COUNTY  AlR 

Quality  Management  District.  Lassen  County  Air  Pollution  Control  District,  Mariposa  County  Air  Pol- 
lution Control  District,  and  Mendocino  County  Air  Pollution  Control  District 


Subpart 


Air  pollution  control  agency 


Lake 
County 
AQMD 


Lassen       Mariposa     Mendocino 
County         County  County 

APCD  AQMD  AQMD 


A General  Provisions  

B Radon  Emissions  From  Underground  Uranium  

C Beryllium  

D Beryllium  Rocket  Motor  Finng  

E  Mercury  

F  Vinyl  Chloride  

G  (Reserved)  

H Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facili- 
ties. 

I  Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory 

Commission  Licensees  and  Not  Covered  by  Subpart  H. 

J  '  Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benze  

K  Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

L  Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

M  Asbestos  


X 
X 
X 


X 

X 
X 
X 


(E)  Delegations  for  Modoc  Countv  Air  Pollution  Control  District.  Mojave  DeSert  Air  Quality  Management  District. 
Monterey  Bay  Unified  Air  Pollution  Control  District,  and  North  Coast  Unified  Air  Pollution  Control  District  are  shown 
in  the  following  table: 
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Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Modoc  County  air 
Pollution  Control  District,  Mojave  Desert  Air  Quality  Management  District.  Monterey  Bay  unified  Air 
Pollution  Control  District,  and  North  Coast  Unified  Air  Pollution  Control  District 


Subpart 


Air  pollution  control  agency 


Modoc 
Countv 
APCD 


Mo)ave 
Desert 
AQMD 


Monterey 
Bay  Uni- 
fied 
APCD 


North 
Coast 

Unified 
AQMD 


A 
B 
C 
D 

E 
F 
G 
H 


J 
K 

L 
M 
N 
0 

P 

Q 

R 
S 

T 
U 
V 

w 

X 

y 

Z-AA 
BB 

CC-EE 
FF 


General  Provisions 

Radon  Emissions  From  Underground  Uranium 

Beryllium  

Beryllium  Rocket  Motor  Finng  

Mercury 


Vinyl  Chloride  

(Reserved)  

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facili- 
ties 

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory 
Commission  Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

Asbestos  

Inorganic  Arsenic  Emissions  From  Glass  Manufactunng  Plants  

Inorganic  Arsenic  Emissions  From  Pnmary  Copper  Smelters  

Inorganic  Arsenic  Emissions  From  Arsenic  Trioxide  and  Metallic  Arsenic  Production 
Facilities 

Radon  Emissions  From  Department  of  Energy  Facilities    

Radon  Emissions  From  Phosphogypsum  Stacks  

(Reserved)  

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings  

(Reserved) 

Equipment  Leaks  (Fugitive  Emission  Sources)     

Radon  Emissions  From  Operating  Mill  Tailings  

(Reserved)  

Benzene  Emissions  From  Benzene  Storage  Vessels  

(Reserved)  

Benzene  Emissions  From  Benzene  Transfer  Operations  

(Reserved)  

Benzene  Waste  Operations  


X 

X 
X 


X 

X 


X 
X 
X 


X 

X 

X 

X 


X 

X 
X 
X 


X 
X 

X 
X 
X 


X 
X 


X 

X 
X 


(F)  Delegations  for  Northern  Sierra  Air  Quality  Management  District.  Northrrn  Sdnonid  Cmintx  An  Pollution  Control 
District,  Placer  Countv  Air  Pollution  Control  District,  and  Sacramento  Metropolitan  An  Qualit\  Managenient  District 
are  shown  in  the  following  table: 

Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  fop  northern  Sierra 
Air  Quality  Management  District.  Northern  Sonoma  County  Air  Pollution  Control  District.  Placer 
County  Air  Pollution  Control  District,  and  Sacramento  Metropolitan  Air  Quality  Management  Dis- 
trict 


Air  pollution  control  agerwy 


Northern 
Sierra 
AQMD 


Northern 

Sonoma 

Countv 

APCD 


Placer 
County 
APCD 


Sac- 
'amento 

Metro 
AQMD 


A 
B 
C 
D 
E 
F 
G 
H 


J 
K 
L 
M 


General  Provisions  

Radon  Emissions  From  Underground  Uranium  

Beryllium  ; 

Beryllium  Rocket  Motor  Firing  , 

Mercury  

Vinyl  Chloride 

(Reserved)  

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities 
Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Com- 
mission Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

Asbestos  


X 
X 
X 
X 
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(G)  Delegations  for  San  Die^o  Countv  Air  Pollution  Control  District,  San  Joaquin  Valley  Unified  Air  Pollutioii  Control 
District,  San  Li°s  Obispo  Countv  Air  Pollution  Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District 
are  shown  in  the  following  table: 

DELEGATION  STATUS  FOR  NATIONAL  EMISSIONS  STANDARDS  FOR  HAZARDOUS  AlR  POLLUTANTS  FOR  SAN  DIEGO  COUNTY 
AIR   POLLUTION  CONTROL  DISTRICT,   SaN  JOAQUIN  VALLEY   UNIFIED  AlR   POLLUTION  CONTROL  DISTRICT,   SAN   LUIS 

Obispo  County  Air  Pollution  Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  Dis- 
trict 


Subpart 


Air  pollution  control  agency 


San 
Diego 
County 
APCD 


San  Joa- 
quin Val- 
ley APCD 


San  Luis 
Obispo 
County 
APCD 


Santa 

Barbara 

County 

APCD 


A 
B 
C 
D 

E 
F 
G 
H 


J 

K 

L 

M 

N 

0 

P 

0 
R 
S 

T 
U 
V 

w 

X 

Y 

Z-AA 

SB 

CC-EE 

FF 


General  Provisions 

Radon  Emissions  From  Underground  Uranium  

Beryllium    

Beryllium  Rocket  Motor  Finng  

Mercury 

Vinyl  Chloride  '. .'. 

(Reserved)  _■■;;;• 

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facili- 
ties. 

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory 
Commission  Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants  

Asbestos  

Inorganic  Arsenic  Emissions  From  Glass  Manufactunng  Plants  

Inorganic  Arsenic  Emissions  From  Primary  Copper  Smelters  ■■..• 

Inorganic  Arsenic  Emissions  From  Arsenic  Trioxide  and  Metallic  Arsenic  Production 
Facilities 

Radon  Emissions  From  Department  of  Energy  Facilities  

Radon  Emissions  From  Phosphogypsum  Stacks  

(Reseo/ed)  

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings  

(Reserved)  

Equipment  Leaks  (Fugitive  Emission  Sources)  

Radon  Emissions  From  Operating  Mill  Tailings  

(Reserved)  

Benzene  Emissions  From  Benzene  Storage  Vessels 

(Reserved)  

Benzene  Emissions  From  Benzene  Transfer  Operations  

(Reserved)  

Benzene  Waste  Operations  


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 


X 

X 
X 
X 


X 

X 
X 


X 
X 
X 
X 
X 


X 
X 
X 


(H)  Delegations  for  Shasta  Countv  Air  Quality  Management  District,  Siskiyou  County  Air  Pollution  Control  District, 
South  Coast  Air  Quality  Management  District,  and  Tehama  County  Air  Pollution  Control  District  are  shown  in  the 
following  table: 

DELEGATION  STATUS  FOR  NATIONAL  EMISSIONS  STANDARDS  FOR  HAZARDOUS  AlR  POLLUTANTS  FOR  SHASTA  COUNTY  AlR 

Quality  Management  District,  Siskiyou  County  Air  Pollution  Control  District,  South  Coast  Air  Quality 

MANAGEMENT  DISTRICT,  AND  TEHAMA  COUNTY  AlR  POLLUTION  CONTROL  DISTRICT 


Subpart 


Air  pollution  control  agency 


Shasta 
County 
AQMD 


Siskiyou 
County 
APCD 


South 
Coast 
AQMD 


Tehama 
County 
APCD 


A 
B 

C 
D 
E 
F 
G 
H 


J 
K 


General  Provisions    

Radon  Emissions  From  Underground  Uranium  

Beryllium  

Beryllium  Rocket  Motor  Firing  

Mercury    

Vinyl  Chlonde 

(Reserved)  

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities 
Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Com- 
mission Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  


X 
X 
X 
X 


X 
X 
X 
X 
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Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Shasta  Countv  a.r 
Quality  Management  District.  Siskiyou  County  Air  Pollution  Control  District.  South  Coast  Air  Quality 
Management  District,  and  Tehama  County  Air  Pollution  Control  District— Continued 


Subpart 


Air  pollution  conlro  agency 


Shasta 

County 
AQMD 


Siskiyou 
County 
APOD 


South 

Coast 
AQMD 


Tehama 

County 
APCD 


L  Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

M  Asbestos  

N  Inorganic  Arsenic  Emissions  From  Glass  Manufacturing  Plants  

O  Inorganic  Arsenic  Emissions  From  Primary  Copper  Smelters  

P  Inorganic  Arsenic  Emissions  From  Arsemc  Tnoxide  and  Metallic  Arsenic  Production- 
Facilities 

Q  Radon  Emissions  From  Department  of  Energy  Facilities  

R  Radon  Emissions  From  Phosphogypsum  Stacks  

S  (Reserved)  

T  Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings 

U  (Reserved)  

V  Equipment  Leaks  (Fugitive  Emission  Sources) 

W  Radon  Emissions  From  Operating  Mill  Tailings  

X  (Reserved)    

Y  Benzene  Emissions  From  Benzene  Storage  Vessels 

Z-AA  (Reserved)  

BB  Benzene  Emissions  From  Benzene  Transfer  Operations 

CC-  (Reserved)  

EE 

FF  Benzene  Waste  Operations 


X 
X 
X 
X 

X 


X 

X 


(1)  Delegations  for  Tuolumne  Countv  Air  Pollution  Control  District.  Ventura  County  Air  Pollution  Control  District. 
and  Yolo-Solano  Air  Quality  Management  District  are  shown  in  the  fnllowing  table: 

DELEGATION  STATUS  FOR  NATIONAL  EMISSIONS  STANDARDS  FOR  HAZARDOUS  AlR  POLLUTANTS  FOR  TuOLUMNE  COUNTY 
AIR  POLLUTION  CONTROL  DISTRICT,  VENTURA  COUNTY  AlR  POLLUTION  CONTROL  DISTRICT.  AND  YOlO-SOLANO  AiR 

Quality  Management  District 


Subpart 


Air  pollution  control  agency 


Tuolumne 
County 
APCD 


Ventura 
County 
APCD 


Yolo-Solano 
AQMD 


A 
B 
C 
D 

E 
F 
G 
H 


J 

K 

L 

M 

N 

O 

P 

0 
R 
S 

T 
U 
V 

w 

X 

Y 

Z-AA 

BB 

CC-EE 

FF 


General  Provisions  

Radon  Emissions  From  Underground  Uranium  

Beryllium  ' 

Beryllium  Rocket  Motor  Finng 

Mercury  

Vinyl  Chloride- 

(Reserved) •■- ■■-■•::■ 

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities 
Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Com- 
mission Licensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene 

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants 

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants  

Asbestos 

Inorganic  Arsenic  Emissions  From  Glass  Manufactunng  Plants  

Inorganic  Arsenic  Emissions  From  Pnmary  Copper  Smelters     

Inorganic  Arsenic  Emissions  From  Arsenic  Tnoxide  and  Metallic  Arsenic  Production 

Facilities. 

Radon  Emissions  From  Department  of  Energy  Facilities   

Radon  Emissions  From  Phosphogypsum  Stacks 

(Reserved) 

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings  

(Reserved) ■ 

Equipment  Leaks  (Fugitive  Emission  Sources)    

Radon  Emissions  From  Operating  Mill  Tailings 

(Reserved)  ..■ 

Benzene  Emissions  From  Benzene  Storage  Vessels  

(Reserved)  

Benzene  Emissions  From  Benzene  Transfer  Operations  

(Reserved) 

Benzene  Waste  Operations  


X 
X 
X 
X 


X 

X 
X 
X 
X 
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(iii)  Hawaii.  The  following  table  identifies  delegations  as  of  June  15,  2001: 

Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Hawaii 


A 
B 

C 
D 

E 
F 
G 
H 
I 

J 

K 

L 

M 

N 

0 

P 

Q 

R 

S 

T 

U 

V 

w 

X 

Y 

Z-AA 

BB 

CC-EE 

FF 


Subpart 


Hawaii 


General  Provisions  

Radon  Emissions  From  Underground  Uranium 

Beryllium  

Beryllium  Rocket  Motor  Firing 

Mercury        


Vinyl  Chlonde  : 

(Reserved)  

Emissions  of  Radionuclides  Other  Ttian  Radon  From  Department  of  Energy  Facilities  

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Commission  Licensees  and  Not  Covered 
by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene 

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants  

Asbestos : 


Inorganic  Arsenic  Emissions  From  Glass  Manufacturing  Plants 

Inorganic  Arsenic  Emissions  From  Primary  Copper  Smelters  

Inorganic  Arsenic  Emissions  From  Arsenic  Tnoxide  and  Metallic  Arsenic  Production  Facilities 

Radon  Emissions  From  Department  of  Energy  Facilities 

Radon  Emissions  From  Phosphogypsum  Stacks 

(Reserved)   

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings  

(Reserved) 

Equipment  Leaks  (Fugitive  Emission  Sources)  

Radon  Emissions  From  Operating  Mill  Tailings 

(Reserved) 

Benzene  Emissions  From  Benzene  Storage  Vessels  

(Reserved) 

Benzene  Emissions  From  Benzene  Transfer  Operations  

(Reserved)  

Benzene  Waste  Operations 


X 
X 


(iv)  Nevada.  The  following  table  identifies  delegations  as  of  June  15,  2001: 

Delegation  Status  for  National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Nevada 


Air  Pollution  Control  Agency 


Subpart 


Nevada 
DEP 


Clark 
County 


Washoe 
County 


A 
B 
C 
D 

E 
F 
G 
H 


J 
K 

L 
M 


General  Provisions  

Radon  Emissions  From  Underground  Uranium 
Beryllium  


Beryllium  Rocket  Motor  Fihng 

Mercury 

Vinyl  Chlonde  

(Reserved)  


X 
X 
X 


Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities  

Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Commission  Li- 
censees and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radionuclide  Emissions  From  Elemental  Phosphorus  Plants  

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants  

Asbestos 


X 
X 
X 

X 


X 
X 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  405,  410,  411.  414,  and 
415 


[CMS-1169-CN] 
RIN  0938-AK57 

Medicare  Program;  Revisions  to 
Payment  Policies  and  Five- Year 
Review  of  and  Adjustments  to  the 
Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  2002;  Correction 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 

ACTION:  Correction  of  final  rule  with 
comment  period, 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  with  comment  period 
published  in  the  Federal  Register  on 
November  1.  2001  entitled  "Revisions  to 
Pavment  Policies  and  Five-Year  Review 
of  and  Adjustments  to  the  Relative 
Value  Units  Under  the  Phvsician  Fee 
Schedule  for  Calendar  Year  2002. " 

EFFECTIVE  DATE:  [anuarv  1.  2002,  except 
for  the  provisions  updating  the  list  of 
codes  used  to  define  certain  "designated 
health  services"  under  the  physician 
self-referral  prohibition  set  forth  in 
section  1877  of  the  Social  Security  Act 
(42  U.S.C.  section  1395nn).  Those 
provisions  are  effective  January  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Milstead.  (410)  786-3355. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  FR  Doc.  01-27275  of  November  1 . 
2001  (67  FR  55246).  there  were  a 
number  of  technical  errors  that  are 
identified  and  corrected  in  the 
Correction  of  Errors  section  below. 
Additionally  there  are  various  revisions 
to  Addenda  B.  C  and  E.  The  provisions 
in  this  correction  notice  are  effective  as 
if  they  had  been  included  in  the 
document  published  November  1.  2001. 
Accordingly,  the  corrections  regarding 
the  update  for  the  list  of  codes  used  to 
define  certain  "designated  health 
services"  under  the  physician  self- 
referral  prohibition  set  forth  in  section 
1877  of  the  Social  Security  Act  (42 
U.S.C.  section  1395nn)  are  effective 
January  4.  2002.  All  other  corrections 
are  effective  January  1,  2002. 


II.  Discussion  of  Addenda  B,  C,  and  E 

1.  In  Addendum  B.  we  assigned 
incorrect  status  indicators  for  the 
following  codes; 

•  Page  55334  for  CPT  codes  10021- 
26.  10021-TC.  10022-26.  and  10022- 

TC. 

•  Page  55456  for  CPT  codes  93613-26 

and  9361 3-TC: 

•  Page  55468  for  HCPCS  codes  A4263 
and  A4329. 

•  Page  55469  for  HCPCS  code  A4550. 

•  Page  55471  for  HCPCS  codes 
A5064.  A5074.  and  A5075. 

•  Page  55480  for  HCPCS  code  G0025 

•  Page  55482  for  HCPCS  codes 
G0126.  G0126-26.  G0126-TC.  G0163. 
G0163-26.  G0163-TC.  G0164.  G0164- 
26.  G0164-TC.  G0165.  G0165-26,  and 
G0165-TC. 

•  Page  55483  for  HCPCS  codes 
G0203.  G0205.  G0205-26.  G0205-TC. 
G0207.  G0207-26.  G0207-TC; 

•  Page  55489  for  HCPCS  codes  J7193. 
17195. 17198. and  J7199. 

•  Page  55492  for  HCPCS  code  QOl  87 

•  Page  55493  for  HCPCS  codes  Q3014 
andQ3017. 

These  corrections  are  reflected  m 
correction  number  18  to  follow. 

2.  The  following  CPT  codes  were 
inadvertentlv  excluded  from  addendum 
B: 

•  On  page  55454.  CPT  codes  92597 
and  92598. 

•  On  page  55466.  CPT  codes  99375 
and  99378. 

Correction  number  19,  which  follows, 
lists  these  codes  and  their 
corresponding  RVUs. 

3.  We  also  used  the  incorrect  status 
indicator  and  included  RVUs  for  CPT 
codes  76390.  76390-26  and  76390-TC 
on  page  55420.  and  CPT  code  90887  on 
page  55450  although  these  services  are 
not  covered  under  Medicare.  These 
corrections  are  reflected  in  correction 
number  20  to  follow. 

4.  On  page  55257  of  the  November  1. 
2001  rule  we  indicated  we  were  adding 
a  catheter  to  the  supply  list  for  CPT 
code  36533  however,  we  erroneously 
omitted  this  supply  from  the  CPEP  data. 
The  corrected  practice  expense  RVUs 
that  reflect  the  addition  of  this  supplv 
are  shown  in  correction  number  21  to 
follow. 

5.  On  page  55419  of  Addendum  B  and 
55498  of  Addendum  C.  we  assigned 
incorrect  practice  expense  RVUs  to  CPT 
codes  76085  and  76085-TC.  In  addition, 
the  global  period  for  76085-TC  was 
listed  incorrectly.  Correcticms  are 
reflected  in  correction  number  22  to 
follow. 

6.  In  addendum  B  on  page  55454  we 
failed  to  list  the  professional  and 
technical  components  for  CPT  code 


93025  and  also  assigned  incorrect 
practice  expense  RVUs  to  93025.  The 
corrected  practice  expense  R\TIs  as  well 
as  the  values  for  the  professional  and 
technical  components  of  this  CPT  code 
are  listed  in  correction  number  23  to 
follow. 

7.  On  pages  55456.  55457  and  55461 
we  indicated  the  incorrect  global  period 
for  CPT  codes  93613,  93662-TC,  95824 
and  95824-TC.  The  global  period  is 
corrected  in  number  24  to  follow 

8.  In  Addenda  B  and  C,  incorrect 
practice  expense  RVUs  were  assigned 
for  CPT  codes  76092  and  76092-TC. 
92136.  92136-26.  92136-TC.  95250, 
95808. 95808-26,  95808-TC. 95810, 
95810-26.  9581 0-TC. 95811, 95811-26. 
9581 1-TC.  95903,  95903-26,  95903-TC, 
95951.  95951-TC.  95956.  95956-TC  and 
HCPCS  codes  G0108.  G0109  G0236  and 
G0236-TC.  Entries  on  the  pages  listed 
below  are  corrected  as  follows: 

•  Pages  55420  and  55499  for  CPT 
codes  76092  and  76092-TC 

•  Pages  55451  and  55452  for  CPT 
codes  92136. 92136-26,  92136-TC. 

•  Page  55461  for  CPT  codes  95250, 
95808,  95808-26.  95808-TC.  95810. 
95310-26.  95810-TC,  95811 . 95811-26. 
and  9581 1-TC 

•  Page  55462  for  CPT  codes  95903. 
95903-26.  95903-TC. 95951. and 
95951-TC. 

•  Page  55463  for  CPT  codes  95956 
and  95956-TC. 

•  Page  55481  for  HCPCS  G0108  and 
G0109. 

•  Pages  55484  and  55499  for  HCPCS 
codes  G0236  and  G0236-TC. 

Corrections  are  reflected  in  correction 
number  25  to  follow. 

9.  On  page  55464  of  the  November  1 , 
2001  rule  we  erroneously  included  the 
high-pressure  water  jet  gun  and 
disposable  water  jet  tip  in  supplies  used 
with  code  97601   These  supplies  should 
be  omitted  from  the  CPEP  data.  The 
corrected  practice  expense  RVUs.  which 
reflect  the  deletion  of  these  supplies,  are 
shown  in  correction  number  26  to 
follow, 

10.  On  page  55498  of  Addendum  C, 
we  failed  to  include  the  following  G 
codes  for  respiratorv  therapy:  G0237, 
G0238.  and  G0239.  These  G  codes  are 
reflected  in  correction  number  27  to 
follow. 

11.  In  Addendum  E,  concerning  the 
physician  self-referral  prohibition,  we 
mistakenly  included  three  codes  and 
omitted  five  codes.  On  page  55502,  in 
the  first  column.  CPT  code  "76390  MR 
spectroscopy"  is  removed.  This  senice 
is  not  covered  by  Medicare  (see  section 
50-13.  "Magnetic  Resonance  Imaging," 
of  the  Coverage  Issues  Manual  (HCFA 
Pub,  6))  and  was  mistakenly  included 
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On  page  55502,  in  the  second  column. 
HCPCS  code  "00188  Xray  hvr  extrnity- 
full  Ingth"  is  removed  from  the  listing 
under  "Radiology."  This  code  was 
discontinued  under  HCPCS  effective 
December  31,  2001.  On  page  55502,  in 
the  third  column  under  the  heading 
"Radiation  Therapy  Services  and 
Supplies,"  the  subheading  that  reads 
"INCLUDE  CPT  codes  for  radiation 
therapy  classified  elsewhere"  is 
amended  bv  adding  the  words  "HCPCS 
and"  after  "INCLUDE".  Following  the 
last  entry  under  the  revised  subheading, 
the  following  codes  are  added:  "G0242 
Multisource  photon  ster plan"  and 
"G0243  Multisour photon  stem  treat". 

These  codes  were  inadvertently 
omitted  from  the  November  1,  2001 
rule.  On  page  55502,  in  the  third 
column  under  the  heading  "Preventive 
Screening  Tests.  Immunizations  and 
Vaccines,"  HCPCS  code  "Q3018 
Hepatitis  B  vaccine"  is  removed.  This 
code  was  never  incorporated  under 
HCPCS.  Also  on  page  55502,  in  the  third 
column  under  the  heading  "Preventive 
Screening  Tests,  Immunizations  and 
Vaccines,"  CPT  codes  "90744  Hepb 
vacc  ped/adol  3  dose  im".  "90746  Hep 
b  vaccine,  adult,  im".  and  "90747  Hepb 
vacc,  ill  pat  4  dose  im"  are  added  in 


numerical  order.  These  three  codes  were 
mistakenly  removed.  The  additions  and 
deletions  to  Addendum  E  are  shown  in 
correction  number  28  and  29  to  follow. 

Note:  To  view  the  ufuiated  list  of  codes  in 
its  entirety,  refer  to  our  physician  self-referral 
website  at  wvvvv.hcfa.gov/medjearn/ 
refphvs.htm. 

III.  Correction  of  Errors 

In  FR  Doc.  01-27275  of  November  1, 
2001  (67  FR  55246),  make  the  following 
corrections: 

1.  On  page  55246,  in  column  two,  the 
"Effective  date"  section  is  corrected  to 
read  as  follows: 

"Effective  date:  This  rule  is  effective 
|anuar>'  1,  2002  except  for  the 
provisions  updating  the  list  of  codes 
used  to  define  certain  "designated 
health  services"  under  the  physician 
self-referral  prohibition  set  forth  in 
section  1877  of  the  Social  Security  Act 
(42  U.S.C.  section  1395nn).  Those 
provisions  appear  in  Addendum  E  and 
are  effective  January  4,  2002." 

As  we  explained  in  the  preamble  to 
the  November  1,  2001  rule  (66  FR 
55311],  the  updated  list  of  codes 
regarding  certain  designated  health 
services  under  the  physician  self- 
referral  prohibition  would  become 


effective  on  January  4,  2002  because  that 
is  the  effective  date  for  the  relevant 
provisions  of  the  physician  self-referral 
final  rule  that  was  published  on  lanuary 
4,  2001.  We  inadvertently  omitted  the 
January  4,  2002  effective  date  from  the 
Effective  date  section  of  the  November 
l',  2001  rule. 

2.  On  page  55256.  we  failed  to  specify 
that  we  were  not  including  certain 
supplies  for  CPT  code  97601.  Add  the 
following  at  the  top  of  the  third  column 
on  this  page: 

"•  For  CPT  code  97601.  Wound(s), 
care  selective,  we  deleted  the  hi 
pressure  water  jet  gun  and  the 
disposable  water  jet  tip  from  the 
supplies  as  these  are  not  typically  used 
in  this  procedure." 

3.  On  page  55269,  column  one  in  the 
table  of  codes  the  ASA  base  unit  value 
for  code  01916  should  be  "5"  rather 
than  "6".  Also  under  the  discussion 
concerning  anesthesia  base  units  in  the 
Result  of  Evaluation  of  Comments 
replace  the  word  "proposed"  in  lines  11 
and  16  with  the  word  "assigned  as 
interim  values". 

4.  On  page  55272.  the  following 
corrections  are  made  to  Table  3. — 2002 
MAMMOGRAPHY  PAYMENTS 


CPTVHCPCS     MOD 


Descriptor 


Worl<  RVU 


Practice  ex- 
pense RVU 


Malpractice 
RVU 


Total 


76092  

76092  26 

76092  TC 

G0236  

G0236  26 

G0236  TC 

76085  

76085  26 

76085  TC 


Mammogram,  screening  

Mammogram,  screening  

Mammogram,  screening  

Computer  aided  detect  diag 
Computer  aided  detect,  diag 
Computer  aided  deted.  diag 
Computer  aided  detection     . 
Computer  aided  detection  .... 
Computer  aided  detection   ... 


0.70 

1.47  I 

0.09 

2.26 

0.70 

0.25 

0.03 

0.98 

0.00 

1.22 

0.06 

1.28 

0.06 

0.41 

0.02 

0.49 

0.06 

0.02 

0.01 

0.09 

0.00 

0.39 

0.01 

0.40 

0.06 

0.41 

0.02 

0.49 

0.06 

0.02 

0.01 

0.09 

0.00 

0.39 

0.01 

0.40 

'  CPT  codes  and  descnptions  only  are  copyright  2001  Amencan  Medical  Association. 


5.  On  page  55274,  column  two,  in  the 
second  sentence  of  the  response  replace 
"compared  to  the  key  components  of  a 
level  III  evaluation  and  management 
(CPT  code  99213)"  with  the  following 
"compared  to  the  key  components  of  an 
evaluation  and  management  service 
(CPT  code  99213). 

6.  On  page  55287,  the  footnote  for 
table  4  is  revised  to  reference  the  correct 
copyright  date  and  should  read  as 
follows  "CPT  codes  and  descriptions 


only  are  copyright  2001  American 
Medical  Association." 

7.  On  page  55291  in  column  one  and 
column  two  after  the  discussions 
summarizing  what  was  in  the  proposed 
notice  and  before  the  Comment 
discussion  for  CPT  codes  43259  and 
43263.  43265.  and  43269  add  the 
following  sentence  "We  disagreed  and 
proposed  to  maintain  the  current 
RVUs." 


8.  On  page  55295,  the  footnote  for 
table  5  is  revised  to  reference  the  correct 
copyright  date  and  should  read  as 
follows  "CPT  codes  and  descriptions 
only  are  copyright  2001  American 
Medical  Association." 

9.  On  page  55304,  add  the  following 
information  concerning  CPT  code  90474 
in  Table  6  between  CPT  code  90473  and 
CPT  code  90939: 


•CPT  Code 

Mod 

Description 

RUC  rec- 
ommenda- 
tion 

HCPAC  rec-                                     2002  work 
ommenda-    1    CMS  Decision            rwm 
tlon                                            "^^ 

9C474#  

Immune  admin  oral/nasal  addl '               0.15    

Disagree 

0.00 

10.  On  page  55305.  the  last  footnote 
for  table  6  and  the  two  footnotes  for 


table  7  are  revised  to  reference  the 
correct  copyright  date  and  should  read 


as  follows  "CPT  codes  and  descriptions 
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onlv  are  copyright  2001  American 
Medical  Association." 

11,  On  page  55307,  in  the  discussion 
of  new  and  revised  codes,  language  was 
inadvertently  omitted  from  our 
discussion  of  CPT  code  53853.  Replace 
existing  language  beginning  at  first 
paragraph  in  column  three  ("We  note 
*   *   *")  and  the  table  in  the  middle  of 
the  page  with  the  following: 

We  note  that  although  the  intraser\ace 
time  for  CPT  code  53853  is  sixty 


minutes,  most  of  that  time  is  spent 
monitoring  the  flow  of  hot  water 
through  a  catheter  and  balloon  and 
checking  the  water's  temperature.  We 
estimate  that  the  maximum  amount  of 
time  spent  on  activities  other  than 
monitoring  is  20  minutes.  This  means 
that  the  work  intensity  for  the 
intraservice  portion  of  this  procedure  is 
significantly  less  than  it  is  for  most 
other  surgical  procedures  and. 


specifically,  the  reference  codes 
examined  by  the  RL'C.  Therefore  we 
compared  CPT  code  53853  to  90-day 
global  procedures  with  less  than  30 
minutes  of  intraser\'ice  time  and  to  zero- 
dav  globais  involving  insertion  of 
catheters  with  similar  intraservice 
times.  For  these  reasons  we  compared 
CPT  code  58350  to  the  following 
procedures: 


CPT '  Code 


Global 
period 


Work  BVU 


53853  Transurethral  destruction  of  prostate  tissue  by 
water  induced  thermotherapy 

30130  Excision  turbinate,  partial  or  complete,  any  meth- 
od. 

36520  Therapeutic  Apheresis;  plasma  and/or  cell  ex- 
change 

42826  Tonsillectomy,  primary  or  secondary  age  12  or 
over. 

46045  Incision  and  drainage  of  intramural, 
intramuscular,  or  submucosal  abscess,  transanal,  under 
anesthesia, 

49420  intrapentoneal  cannula  or  catheter  for  drainage  or 
dialysis:  temporary 

46946  Ligation  of  internal  hemorrhoids:  multiple  proce- 
dures, 

53675  Cathetenzation.  urethra:  complicated  (may  in- 
clude difficult  removal  of  balloon  catheter) 

58800  Drainage  of  ovanan  cyst(s).  unilateral  or  bilateral, 
(separate  procedure):  vaginal  approach 

61105  Twist  burr  hole  for  subdural  or  ventncular  punc- 
ture. 

65810  Paracentesis  of  antenor  chamber  of  eye  (sepa- 
rate procedure):  with  removal  of  vitreous  and/or  discus- 
sion of  antenor  hyaloid  membrane,  with  or  without  air 
injection 

67031  Sevenng  of  vitreous  strands,  vitreous  face  adhe- 
sions, sheets,  membranes,  or  opacities,  laser  surgery 
(one  or  more  stages)  


Intraservice 

time 
(minutes) 


Pre/post  service  time 


90     RUC-6  41  

CMS  assigned  RVU-4.14 
90     338    

000     1  74  

90     3  38  

90     4,32  

000     2  22  

90     3  0  

000     1  47 

90     4 14  

90    5.14 

90    4.87  

90  I  3.67  


60    113  (see  below) 


27  1 

78 

60 

40 

28 

82 

25 

206 

48 

39 

25 

75 

30 

26 

23 

100 

27 

97 

28     104 


26 


79 


'  CPT  codes  and  descriptions  only  are  copynght  2001  Amencan  Medical  Association 


Additions  and  Deletions  to  the 
Physician  Self-Referral  Codes 

12.  On  page  55312.  Table  8— 
"Additions  and  Deletions  to  the 
Physician  Self-Referral  Codes"  is 
amended  as  follows  and  is  shown 
below: 

a.  Under  the  subheading  "Additions." 
by  removing  the  periods  after  every 
entry:  by  removing  spaces  between 
words  in  the  description  of  HCPCS 
codes  G0202,  G0204  and  G0206;  by 
adding  in  alphanumeric  order  the  codes 
"G0242  Multisource  photon  ster  plan" 
and  "G0243  Multisour  photon  stero 
treat";  and  by  removing  code  ■Q3018 
Hepatitis  B  vaccine." 

b.  Under  the  subheading  "Deletions." 
by  removing  the  three  entries  under  the 
subheading;  and  by  adding  the  codes 
"76390  MR  spectroscopy"  and  "G0188 
Xray  Iwr  extrmty-full  Ingth." 


c.  By  revising  the  footnote  to  read 
"CPT  codes  and  descriptions  only  are 
copyright  2001  American  Medical 
Association.  All  rights  are  reserved  and 
applicable  FARS/DFARS  clauses 
apply." 

Table  8.— Additions  and  Deletions 
To  The  PHYStciAN  Self-Referral 
Codes 


Codes 


Descnption 


Additions  CPT^  or  HCPCS  Codes: 


76085 

77301 

77418 

92974 

96000 

96001 

96002 

96003 

G0202 

G0204 


Computer  mammogram  add-on 
Radioltherapy  dos  plan  imrt 
Radiation  tx  delivery,  imrt 
Cath  place,  cardio  brachytx 
Motion  analysis,  video  3d 
Motion  test  w/f1  press  meas 
Dynamic  surface  emg 
Dynamic  fine  wire  emg 
Screeningmammographydigitai 
Diagnosticmammographydigital 


Table  8.— Additions 
To  The  Physician 
Codes — Continued 


AND  Deletions 
Self-Referral 


Codes 


Descnption 


G0206  Diagnosticmammographydigital 

G0236  Digital  film  conven  diag  ma 

G0242  Multisource  photon  ste'  plan 

G0243  Multisour  photon  stero  treat 

J1270  Injection  doxercaiciterol 

J1755  Injection,  iron  sucrose 
Deletions:  OPT'  or  HCPCS  Codes: 

76390  MB  spectroscopy 

G0188  Xray  Iwr  extrmty-full  Ingth 


■  CPT  codes  and  descnptions  only  are  copy- 
nght 2001  Amencan  Medical  Association  All 
nghts  are  reserved  and  applicable  FARS 
DFARS  clauses  apply 

13,  On  page  55312  in  the  second 
column,  the  first  paragraph  is  amended 
by  revising  the  third  sentence  to  read  as 
follows:  "Table  8  also  includes  2  codes 


20684 
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(G0202  and  76085)  that  we  have 
identified  as  screening  tests." 

14.  On  page  55329,  42  CFR 
410.26(a)(3)  is  revised  to  read: 

(a)  *   *    * 

(3)  Independent  contractor  means  an 
individual  (or  an  entity  that  has  hired 
such  an  individual)  who  performs  part- 
time  or  full-time  work  for  which  the 
individual  (or  the  entity  that  has  hired 
such  an  individual)  receives  an  IRS- 
1099  form. 

***** 

15.  On  page  55331,  42  CFR 
410.134(d)(ii)  the  word  "dietician"  is 
revised  to  read  "dietitian", 

16.  On  page  55333  in  Addendum  B. 
in  column  three  add  the  following  after 
the  entry  for  status  indicator  "E"; 


F  =  Deleted/discontinued  codes. 
(Code  not  subject  to  a  90-day  grace 
period). 

***** 

17.  On  page  55334  in  Addendum  B, 
in  the  first  and  second  columns  of  the 
kev  describing  Addenda  B  and  C 
descriptions  for  the  columns  for  practice 
expense  RVUs  (items  6  and  7)  and  totals 
(items  9  and  10)  do  not  agree  with  the 
layout  of  the  addenda.  These 
descriptions  are  corrected  as  follows: 
***** 

6.  Non-facility  practice  expense 
RVUs.  These  are  the  fully  implemented 
resource-based  practice  expense  RVUs 
for  non-facility  settings. 

7.  Facility  practice  expense  RVUs. 
These  are  the  fully  implemented 


resource-based  practice  expense  RVUs 
for  facility  settings. 

***** 

9.  Non-facility  total.  This  is  the  sum 
of  the  work,  fully  implemented  non- 
facility  practice  expense,  and 
malpractice  expense  RVUs. 

10.  Facility  total.  This  is  the  sum  of 
the  work,  fully  implemented  facility 
practice  expense,  and  malpractice 
expense  RVUs. 
***** 

IV.  Addenda  B  and  C  [Corrected] 

In  the  Tables  of  Addenda  B  and  C  the 
following  HCPCS  codes  are  corrected  to 
read  as  follows: 

INSERT  EXCEL  TABLES  HERE  FOR 
ADDENDA  B  and  C  corrections  FILE: 
CNll69revl30.xls 


18.  In  the  Table  of  Addendum  B  the  following  HCPCS  codes  are  corrected  to  read  as  follows: 


CPT^ 
HCPCS2 


MOD        Status 


Description 


Physi- 
cian 
Work 
RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
PE 
RVUs 


Fully 
imple- 
mented 
facility 

PE 
RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fully 
imple- 
mented 
facility 

total 


-+- 


Global 


10021  

26 

10021  

TC 

10022  

26 

10022  

TC 

93613  

26 

93613 

TC 

A4263  .... 

A4329  .... 

A4550  .... 

A5064  .... 

A5074  .... 

A5075  .... 

G0025  .... 

G0126  .... 

G0126    . 

26 

G0126  .... 

TC 

G0163  .... 

G0163  .... 

26 

G0163  .... 

TC 

G0164  .... 

G0164  .... 

26 

G0164  .... 

TC 

G0165  .... 

G0165  ... 

26 

G0165  .... 

TC 

G0203  ... 

G0205  .... 

G0205  .... 

26 

G0205  ... 

TC 

G0207  ... 

G0207  .... 

26 

G0207  .... 

TC 

J7193  

J7195  

J7198  

J7199  

Q0187  .... 

Q3014  .... 

Q3017  ... 

H 
H 
H 
H 
H 
H 
B 
F 
B 
F 
F 
F 
B 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
F 
X 
X 
X 
X 
X 
X 
X 


Fna  w/o  image 

Fna  w/o  image 

Fna  w/  image  

Fna  w/  image  

Electrophys  map,  3d.  add-on  

Electrophys  map.  3d.  add-on  

Permanent  tear  duct  plug  

External  cattieter  start  set  

Surgical  trays  

Drain  ostomy  poucti  wfceplte  

Urinary  poucti  w/faceplate      

Unnary  pouct^  on  faceplate    

Collagen  skin  test  kit  

Lung  image  (PET)  staging  

Lung  image  (PET)  staging  

Lung  image  (PET)  staging  

Pet  for  rec  of  colorectal  ca  

Pet  for  rec  of  colorectal  ca  

Pet  for  rec  of  colorectal  ca  

Pet  for  lympfioma  staging  

Pet  for  lympfioma  staging  

Pet  for  lympfioma  staging  

Pet,  rec  melanoma/met  ca  

Pet,  rec  melanoma/met  ca  

Pet,  rec  melanomaymet  ca  

Screenmamammograpfiyfilmdigital 
Diagnostic  mammograpfiy  filmpro  . 
Diagnostic  mammograptiyfilmpro  ,. 
Diagnostic  mammographyfilmpro  .. 

Diagnostic  mammograptiytilm  

Diagnostic  mammograpfiytilm  

Diagnostic  mammograpfiytilm  

Factor  IX  non-recombinant 

Factor  IX  recombinant  

Anti-intiibitor        

Hemopfiilia  clot  factor  noc 

Factor  via  recombinant  

Telehealtfi  facility  fee 

ALS  assessment 


1.27 
0.00 
1.27 
0.00 
7.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0,00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0,00 
000 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.55 
0.47 
0.48 
0.63 
2.79 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.55 

NA 

0.48 

NA 

2.79 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 

NA 

0.00 

NA 

NA 

0.00 

NA 

NA 

000 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.07 
0.03 
0.05 
0.03 
0.52 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


1.89 
0.50 
1.80 
0.66 
10.31 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00  I 
0.00 
0.00 
0.00 
0,00 
0,00 
0.00 
0.00  I 
0.00 
0.00 
0.00 
0.00 
0.00  I 
0.00 


1.89 

NA 

1.80 

NA 

10.31 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 

NA 

0.00 

NA 

NA 

0.00 

NA 

NA 

0.00 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


19.  In  the  Table  of  Addendum  B  the  following  HCPCS  codes  are  corrected  to  read  as  follows: 
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20685 


CPT1 
HCPCS2 


MOD 


Status 


Description 


Physi- 
cian 
Work 
RVUs 


Fully 
imple- 
mented 
non-fa- 

cllity 
PE 

RVUs 


Fully 
imple- 
mented 
facility 
PE 

RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-ta- 

CilltV 

total 


Fully 

mple- 

menteo 

facility 

total 


Global 


92597 
92598 
99375 
99378 


Oral  speech  device  eval  

Modify  oral  speech  device  

Home  health  care  supervision 
Hospice  care  supervision 


+1.35 
+0.99 
+1.73 

-^1  73 


1.49 
0.76 
1.57 

1  97 


0.54 

0.40 

NA 

NA 


0.05 
0.04 
0.06 

0.06 


2  89 
1,79 
3.36 

3  76 


'  94 

•  43 

NA 

NA 


XXX 
XXX 
XXX 
XXX 


20.  In  the  Table  of  Addendum  B  the  following  HCPCS  codes  are  corrected  to  read  as  follows: 


CPT' 
HCPCS2 


MOD 


Status 


Description 


Physi- 
cian 
Work 
RVUs 


Fully 
imple- 
mented 
non-fa- 

cility 
PE 

RVUs 


Fully 
imple- 
mented 
faciiitv 
PE' 

RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 

imple- 
mented 
non-fa- 
cmty 
total 


Fully 

.mpie- 

mentea 

facility 

total 


I'Obal 


76390  

76390   ..       26 

76390 TC 

90887  


N 
N 
N 
N 


Mr  spectroscopy  

Mr  spectroscopy    

Mr  spectroscopy  

Consultation  with  family 


1  40 
1.40 
0.00 

*1  48 


11  14 

0.50 

10.64 

0  83 


NA 

0.50 

NA 

0  59 


0.55 
006 

0  49 
003 


13  09 
1  96 

11  13 
2.34 


NA 
1  96 

NA 
2.10 


XXX 
XXX 
XXX 
XXX 


21.  In  the  Table  of  Addendum  B  the  following  HCPCS  codes  are  corrected  to  read  as  follows: 


CPT' 
HCPCS2 


MOD        Status 


Description 


Physi- 
cian 
Work 
RVUs 


Fully 
imple- 
mented 
non-fa- 

cility 
PE 

RVUs 


Fully 
imple- 
mented 
facility 
PE 

RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-fa- 
ciiity 
total 


Fully 
imple- 
mented 
facility 

total 


Global 


36533 


insertion  of  access  device 


5.32        15.34 


3.50 


0  49 


21  15 


9  31 


000 


22.  In  the  Tables  of  Addendum  B  and  C  the  following  CPT  codes  are  corrected  to  read  as  follows: 


CPT^ 
HCPCS2 


MOD     I   Status 


Descnption 


Physi- 
cian 
Work 
RVUs 


Fully 
imple- 
mented 
non-ta- 

cility 

PE 

RVUs 


Fully 
imple- 
mented 
facility 
PE 

RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fui'v 

impie- 

mentea 

facility 

total 


Global 


76085  

76085  TC 


A 
A 


Computer  mammogram  add-on 
Computer  mammogram  add-on 


0  06 
0  00 


041 
039 


NA 

NA 


0  02 

0  01 


0  49 
0  40 


NA 

NA 


zzz 

ZZ2 


23.  In  the  Tables  of  Addendum  B  and  C  the  following  CPT  codes  are  corrected  to  read  as  follows: 


CPTi 
HCPCS2 


MOD     1   Status 


Description 


Physi- 
cian 
Work 
RVUs 


Fully 
imple- 
mented 
non-fa- 

cility 

PE 

RVUs 


Fully 
imple- 
mented 
facility 

PE 
RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 

mentea 

non-fa- 

ciiity 

total 


Fully 

imple- 
mented 
facility 
total 


GiQba 


93025  

93025 26 

93025  TC 


A  Microvolt  t-wave  assess 
A  Microvolt  t-vi(ave  assess 
A         Microvolt  t-wave  assess 


0.75 
0.75 
0,00 


6  51 
0  32 
6  19 


NA 

0  32 
NA 


0  11 
0  02 
0  09 


7  37 
'  09 
6  28 


NA 

'  09 
NA 


XXX 
XXX 
XXX 


24.  In  the  Tables  of  Addenda  B  and  C  the  following  CPT  codes  are  corrected  to  read  as  follows: 


CPT^ 
HCPCS2 


MOD 


Sta- 
tus 


Description 


Fully 
imple- 
mented 
non-fa- 

'^ 

RVUs 


Fully 
imple- 

Mal- 

mented 

prac- 

facility 
PE 

tice 
RVUs 

RVUs 

Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fully 

mpie- 

mented 

facility 

total 


G'obai 


93613 
93662 


TC 


C           Electrophys  map.  3d.  add-on 
C  Intracardiac  ecg  (ice)  


0  00 
0  00 


0  00 

000 


000 

NA 


0  00 

0  00 


000 

0  00 


000 

NA 


ZZZ 

zzz 


20686 
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CPT' 
HCPCS2 


MOD 


95824 
95824 


TC 


Description 


Physi- 
cian 
work 

RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
PE 
RVUs 


"T 


Fully 
imple- 
mented 
facility 

PE 
RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fully 
imple- 
mented 
facility 

total 


Electroencephalography 
Electroencephalography 


0.00 
0.00 


0.00 
0.00 


0.00 
NA 


0.00 
0.00 


0.00 
0.00 


0.00 
NA 


25.  In  the  Tables  of  Addenda  B  and  C  the  following  CPT  codes  are  corrected  to  read  as  follows: 


CPT1 
HCPCS2 


MOD 


Sta- 
tus 


76092  . 
76092  ... 
92136  ... 
92136  . 
92136  .. 
95250  . 
95808  ... 
95808  ... 
95808  ... 
95810  ... 
95810  ... 

95810  ... 

95811  ... 
95811  ... 
95811  ... 
95903  .  . 
95903 
95903  .. 
95951  .. 
95951  ... 
95956  ... 
95956  ... 
G0108  .. 
G0109  .. 
G0236  . 
G0236  . 


TC 

26 
TC 


26 
TC 

26 
TC 

28 

TC 

26 
TC. 

TC 

TC 


TC 


Description 


Physi- 
cian 
work 

RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
PE 
RVUs 


mammogram  screening  

mammogram  screening  

Ophthalmic  biometry  

Ophthalmic  biometry 

Ophthalmic  biometry  

Glucose  monitonng  cont 

Polysomnography   1-3  

Polysomnography,  1-3  

Polysqmnography,  1-3  

Polysomnography  4  or  more 
Polysomnography,  4  or  more 
Polysomnography,  4  or  more 
Polysomnography  wcpap  . 
Polysomnography,  wcpap  . 
Polysomnography  wcpap 

Motor  nerve  conduction  

Motor  nerve  conduction  

Motor  nerve  conduction  

EEG  monitoring/videorecord  . 
EEG  monitonng/videorecord  . 
Eeg  monitonng.  cable/radio  . 
Eeg  monitonng,  cable/radio  . 
Diab  manage  trn  per  indiv  .... 
Diab  manage  trn  mdi/group  .. 
digital  film  convert  diag  ma  .. 
digital  film  convert  diag  ma 


70 
00 
54 
54 
00 
00 
65 
65 
00 
53 
53 
00 
80 
80 
00 
60 
60 
00 
00 
00 
08 
00 
00 
.00 
06 
00 


1.47 

1.22 

1.95 

0.26 

1.69 

3.02 

9.54 

0.99 

8.55 

16.92 

1.26 

15.66 

17.19 

1.34 

15.85 

0.81 

0.27 

0.54 

39.72 

37.00 

12.34 

11.04 

0.82 

0.48 

0.41 

0.39 


-r 


Fully 
imple- 
mented 
facility 

PE 
RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fully 
imple- 
mented 
facility 

total 


NA 
NA 
NA 

0.26 
NA 
NA 
NA 

0.99 
NA 
NA 

1.26 
NA 
NA 

1.34 
NA 
NA 

0.27 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


0.09 
0.06 
0.07 
0.01 
0.06 
0,01 
0,44 
0.09 
0.35 
0.47 
0.12 
0.35 
0.49 
0.13 
0.36 
0.04 
0.02 
0.02 
0.58 
0.38 
0.47 
0.36 
0.01 
0.01 
0.02 
0.01 


2.26 

1.28 

2.56 

0.81 

1.75 

3.03 

12.63 

3.73 

8.90 

20.92 

4.91 

16.01 

21.48 

5.27 

16.21 

1.45 

0.89 

0.56 

46.30 

37.38 

15.89 

11.40 

0.83 

0.49 

0,49 

0,40 


NA 
NA 
NA 

0.81 
NA 
NA 
NA 

3.73 
NA 
NA 

4.91 
NA 
NA 

5.27 
NA 
NA 

0.89 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Global 


zzz 
zzz 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 


26.  In  the  Table  of  Addendum  B  the  following  CPT  codes  are  corrected  to  read  as  follows: 


CPT1 
HCPCS2 


MOD 


Descnption 


Physi- 
cian 
work 

RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
PE 
RVUs 


Fully 
imple- 
mented 
facility 

PE 
RVUs 


Mal- 
prac- 
tice 
RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fully 
imple-   ! 

mented     Global 
facility 

total 


97601 


Wound(s)  care  selective 


0.50  0.61 


0.61 


0.04 


1.15 


1.15 


XXX 


27.  The  following  HCPCS  codes  should  be  added  to  the  Table  of  Addendum  C  to  read  as  follows: 


CPT^ 
HCPCS2 


MOD 


Sta- 
tus 


Descnption 


Physi- 
cian 
work 

RVUs 


Fully 
imple- 
mented 
non-fa- 
cility 
PE 
RVUs 


Fully 
imple- 
mented 
facility 

PE 
RVUs 


Mal- 
prac- 
tice 
RVUs 


'  Fully 
imple- 
mented 
non-fa- 
cility 
total 


Fully 
imple- 
mented 
facility 

total 


Global 


G0237 
G0238 
G0239 


Therapeutic  procd  strg  endur 

0th  resp  proc,  indiv  

0th  resp  proc,  group  


0.00 
0.00 
0.00 


0.45 
0.00 
0.00 


NA 
0.00 
0.00 


0.02 
0.00 
0.00 


0.47 
0.00 
0.00 


NA  i 
0.00 
0.00 


XXX 
XXX 
XXX 
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V.  Addendum  E  [Corrected] 

28.  In  the  table  of  Addendum  E.  the 
following  HCPCS  codes  for  Radiation 
Therapy  Services  and  Supplies  are 
added  immediately  following  HCPCS 
code  92974  and  the  following  HCPCS 
codes  for  Preventive  Screening  Tests. 
Immunizations  and  Vaccines  are  added 
immediately  following  HCPCS  code 
90732: 

Radiation  Therapy  Services  and 
Supplies 


G0242       Multisource  photon  stero  plan. 
G0243       Multisource  photon  stero  treat. 


Preventive  Screening  Tests, 
Immunizations  and  Vaccines 

90744  ..    Hep  b  vacc  ped/adol  3  dose  im 
90746.     Hep  b  vaccine,  adult  im 
90747    .    Hep  b  vacc.  ill  pat  4  dose  im. 


29.  In  the  table  of  Addendum  E.  the 
following  HCPCS  codes  are  removed: 

Radiology 

76390        MR  spectroscopy. 
G0188       Xray  Iwr  extrmty-full  Ingth. 

Preventive  Screening  Tests, 
Immunizations  and  Vaccines 


Q3018    Hepatitis  B  vaccine 

VI.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  provide  a  period  for  public 
comment  before  the  provisions  of  a 
Notice  take  effect.  We  can  waive  this 
procedure,  however,  if  we  find  good 
cause  that  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporate  a  statement  of 
the  finding  and  the  reasons  for  it  into 
the  notice  issued. 

We  find  it  urmecessary  to  undertake 
notice  and  comment  rulemaking 
because  this  document  merely  provides 
technical  corrections  to  the  regulations. 
Therefore,  we  find  good  cause,  we 
waive  notice  and  comment  procedures. 

Authority:  (Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.774.  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  April  11.  2002. 
Ann  C.  Agnew. 

Executive  Secretary-  to  the  Department. 
[FR  Doc.  02-9395  Filed  4-25-02;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208  and  210 
[DFARS  Case  2002-D003] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Competition 
Requirements  for  Purchases  From  a 
Required  Source 

agency:  Department  of  Defense  (DoD). 
action:  Interim  rule  with  request  for 
comments. 

summary:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  811  of 
the  Fiscal  Year  2002  National  Defense 
Authorization  Act.  Section  811  requires 
DoD  to  conduct  market  research  before 
purchasing  a  product  listed  in  the 
Federal  Prison  industries  (FPI)  catalog, 
to  determine  whether  the  FPI  product  is 
comparable  in  price,  quality,  and  time 
of  deliver}'  to  products  available  from 
the  pri\'ate  sector. 
DATES:  Effective  date:  April  26.  2002. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  lune 
25.  2002.  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissan:acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D003  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council.  Attn:  Ms.  Susan  Schneider. 
OUSD(AT&L)DP(DAR).  IMD  3C132, 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D003. 

As  a  test,  public  cormnents  will  be 
posted  on  the  World  Wide  Web  as  they 
are  received.  Interested  parties  may 
view  the  public  comments  at  http:// 
emissan:acq .  osd.mil/dar/dfars.nsf. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  (703)  602-0326. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  aiueuds  the  DFARS 
to  implement  Section  811  of  the  Fiscal 
Year  2002  National  Defense 
Authorization  Act  (Public  Law  107- 
107).  Section  811  requires  DoD  to 
conduct  market  research  before 
purchasing  a  product  listed  in  the  FPI 
catalog,  to  determine  whether  the  FPI 


product  is  comparable  in  price,  quality, 
and  time  of  delivery  to  products 
available  from  the  private  sector.  If  the 
FPI  product  is  not  comparable,  DoD 
must  use  competitive  procedures  to 
acquire  the  product.  In  conducting  such 
a  competition.  DoD  must  consider  a 
timely  offer  from  FPI  for  award  in 
accordance  with  the  specifications  and 
evaluation  factors  in  the  solicitation. 

This  rule  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  L'.S.C.  601.  et  seq..  because  the 
rule  will  permit  small  entities  to 
compete  with  FPI  for  DoD  contract 
awards  under  certain  conditions.  An 
initial  regulator*-  flexibility  analysis  has 
been  prepared  and  is  summarized  as 
follows:  This  interim  rule  amends  DoD 
policy  pertaining  to  the  acquisition  of 
products  from  FPI.  The  rule  implements 
new  statutory-  requirements.  The  impact 
of  the  rule  is  unknown  at  this  time 
However,  the  rule  could  benefit  small 
business  concerns  that  offer  products 
comparable  to  those  listed  in  the  FPI 
catalog,  by  permitting  those  concerns  to 
compete  for  DoD  contract  awards. 

A  copy  of  the  analysis  may  be 
obtained  from  the  point  of  contact 
specified  herein.  DoD  invites  comments 
from  small  businesses  and  other 
interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  L'.S.C  610.  Such 
comments  should  be  submitted 
separatelv  and  should  cite  DFARS  Case 
2002-D0b3. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary-  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  811  of  the  Fiscal  Year  2002 
National  Defense  Authorization  Act 
(Public  Law  107-107).  Section  811 
requires  DoD  to  conduct  market 
research  before  purchasing  a  product 
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listed  in  the  FPI  catalog  to  determine 
whether  the  FPI  product  is  comparable 
to  products  available  from  the  private 
sector.  If  the  FPI  product  is  not 
comparable,  DoD  must  use  competitive 
procedures  to  acquire  the  product. 
Section  811  became  effective  on  Octobfr 
1,  2001.  Comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  the  formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  208  and 
210 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore,  48  CFR  Parts  208  and  210 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  208  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Section  208.602  is  added  to  read  as 
follows: 

208.602    Policy. 

(a)  Before  purchasing  a  product  listed 
in  the  FPI  Schedule,  departments  and 
agencies  shall  conduct  market  research 
to  determine  whether  the  FPI  product  is 
comparable  to  products  available  from 
the  private  sector  that  best  meet  the 
Government's  needs  in  terms  of  price, 
quality,  and  time  of  deliven,'  (10  U.S.C. 
2410n).  This  is  a  unilateral  decision 
made  solely  at  the  discretion  of  the 
department  or  agency. 

(i)  If  the  FPI  product  is  comparable, 
follow  the  pohcy  at  FAR  8.602(a). 

(ii)  If  the  FPI  product  is  not 
comparable — 

(A)  Use  competitive  procedures  to 
acquire  the  product;  and 

(B)  Consider  a  timely  offer  from  FPI 
for  award  in  accordance  with  the 
specifications  and  evaluation  factors  in 
the  solicitation. 

3.  Section  208.606  is  revised  to  read 
as  follows: 

208.606    Exceptions. 

For  DoD,  FPI  clearances  also  are  not 
required — 

(1)  For  orders  of  listed  items  totaling 
$250  or  less  that  require  delivery  within 
10  days:  or 

(2)  if  market  research  shows  that  the 
FPI  product  is  not  comparable  to 
products  available  from  the  private 
sector  that  best  meet  the  Government's 
needs  in  terms  of  price,  quality,  and 
time  of  delivery-. 

4.  Part  210  is  added  to  read  as  follows; 


PART  210— MARKET  RESEARCH 

Sec. 

210.001     Policy. 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

210.001     Policy. 

(a)  Also  conduct  market  research 
before  purchasing  a  product  listed  in  the 
Federal  Prison  Industries  (FPI) 
Schedule.  Use  the  results  to  determine 
whether  the  FPI  product  is  comparable 
to  products  available  from  the  private 
sector  that  best  meet  the  Government's 
needs  in  terms  of  price,  quality,  and 
time  of  delivery.  (See  subpart  208.6.) 

|FR  Doc.  02-10097  Filed  4-2.5-02:  8:45  am) 

BILUNG  CODE  5001 -08-U 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 

[DFARS  Case  2000-D018] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Changes  to 
Profit  Policy 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  make  changes  to  profit 
policy.  The  changes  reduce  the 
emphasis  on  facilities  investment,  add 
general  and  administrative  expense  to 
the  cost  base  used  in  determining  profit 
objectives,  increase  emphasis  on 
performance  risk,  and  encourage 
contractor  cost  efficiency. 
EFFECTIVE  DATE:  April  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberlin, 

OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0289; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2000-D018. 
SUPPLEMENTARY  INFORMATION! 

A.  Background 

This  final  rule  amends  the  profit 
policy  in  DFARS  Subpart  215.4.  The 
rule — 

•  Reduces  the  value  assigned  to 
facilities  capital  employed  for 
equipment  by  50  percent,  and 
eliminates  facilities  capital  employed 
for  buildings  in  establishing  profit 
objectives  on  sole  source,  negotiated 
contracts; 

•  Offsets  these  changes  by  increasing 
the  values  for  performance  risk  by  1 
percentage  point;  and 


•  Adds  a  special  factor  for  cost 
efficiency  to  encourage  cost  reduction 
efforts. 

DoD  published  a  proposed  rule  at  65 
FR  45574  on  July  24,  2000.  Due  to  the 
complexity  of  the  issues  raised  in  the 
comments  received,  DoD  published  a 
notice  of  public  meeting  at  65  FR  69895 
on  November  21,  2000.  The  public 
meeting  was  held  on  December  12, 
2000.  After  considering  written 
comments  received  in  response  to  the 
proposed  rule,  and  verbal  comments 
provided  during  the  public  meeting, 
DoD  published  a  second  proposed  rule 
at  66  FR  48649  on  September  21,  2001. 

DoD  received  comments  from  five 
respondents  on  the  second  proposed 
rule.  The  comments,  grouped  into  eight 
major  categories,  are  discussed  below: 
1.  Use  of  the  Cost  Efficiency  Factor. 
Several  respondents  expressed  concern 
regarding  the  measurement  and 
documentation  of  cost  savings.  One 
thought  metrics  should  be  developed  to 
aid  in  assessing  cost  efficiency  gains. 
Another  thought  consideration  should 
be  expanded  beyond  "pending 
contracts"  and  that  its  use  should  be 
mandatory.  Another  wanted  an  element 
in  the  cost  efficiency  factor  that  would 
recognize  new  facilities  when  they 
contributed  to  improved  productivity. 
DoD  Response:  Partially  concur.  A 
sentence  has  been  added  to  DFARS 
215.404-71-5{b)(4)  to  suggest  how 
metrics  could  be  used  to  demonstrate 
cost  reduction  efforts.  The  policy 
requires  the  contractor  to  demonstrate 
cost  reduction  efforts  that  benefit  the 
pending  contract.  While  we  believe  in  a 
longer-term  focus,  we  believe  that  the 
longer-term  payoff  will  be  on  those 
contract  actions  that  actually  benefit 
from  the  contractor's  efforts  at  cost 
reduction.  Since  cost  efficiency  is  being 
added  as  a  special  factor,  it  already  must 
be  considered;  however,  we  do  not 
concur  with  mandating  its  use.  We  have 
also  added  a  new  215.404^1-5(b)(8)  to 
recognize  new  facilities  when  such 
investments  contribute  to  improved 
productivity. 

2.  Reduction  of  Facilities  Capital 
Employed  as  a  Factor  in  Calculating 
Profit  Objectives.  One  respondent 
wanted  facilities  capital  completely 
restored  while  another  wanted  only  the 
equipment  portion  restored.  A  number 
of  respondents  believed  it  was  a  good 
idea  to  eliminate  facilities  capital,  while 
others  thought  there  might  be 
circumstances  where  it  would  be 
desirable  to  reward  facilities 
investment.  DoD  Response:  Partially 
concur.  The  equipment  portion  has  been 
restored  by  50  percent  from  the  policy 
shown  in  the  first  proposed  rule.  DoD 
remains  concerned  about  overcapacity 


Federal  Register /Vol.  67.  No.  81 /Friday.  April  26,  2002 /Rules  and  Regulations 


20689 


within  the  defense  industry  and 
continues  to  believe  some  reduction  in 
emphasis  on  facilities  capital  employed 
is  warranted.  However,  we  added  a  new 
215.404-71-5[b)(8)  so  that  contracting 
officers  could  recognize  new  facilities  as 
part  of  the  cost  efficiency  factor  in 
appropriate  circumstances. 

3.  Adding  general  and  administrative 
IG&Aj  expense  to  the  Cost  base  used  to 
develop  profit  objectives.  Some 
respondents  thought  putting  G&A 
expense  back  into  the  cost  base  was  a 
good  idea,  while  others  thought  it 
would  incentivize  contractors  to 
increase  their  G&A  costs.  DoD  Response: 
Most  other  agencies  include  G&A  in 
computing  profit  objectives,  and  this 
was  the  DoD  policy  until  1986.  We 
believe  that  adding  G&A  into  the  cost 
base  results  in  consistent  treatment  of 
all  allowable  costs  when  computing 
profit  objectives,  and  that  G&A  expenses 
should  not  be  subject  to  less  favorable 
treatment  than  other  types  of  contract 
costs. 

4.  Revenue  neutrality.  Some 
respondents  believed  that  the  changes  to 
the  profit  policy  would  increase 
negotiated  profits;  one  thought  profits 
would  stay  the  same:  and  one  thought 
profits  would  decrease  under  the 
proposed  policy.  DoD  Response:  DoD's. 
goal  was  to  have  the  policy  changes  be 
revenue  neutral,  excluding  the  cost 
efficiency  factor.  We  believe  the  final 
policy  achieves  that  objective. 

5.  Performance  risk.  One  respondent 
did  not  agree  with  the  added  emphasis 
on  performance  risk,  whereas  another 
respondent  stated  that  the  high  end  of 
the  range  should  be  increased  to  allow 
the  contracting  officer  to  provide  the 
statutorv'  limits  where  the  risk  merits 
the  highest  fee.  DoD  Response:  Do  not 
concur.  The  increase  to  performance 
risk  was  to  offset  the  impact  of  reducing 
facilities  capital  employed,  thereby 
maintaining  revenue  neutrality.  Any 
further  increase  or  decrease  would  affect 
the  goal  of  revenue  neutrality.  Statutorv' 
limits  of  profit  apply  only  to  cost-plus- 
fixed-fee  contracts. 

6.  Contract  type  risk.  One  respondent 
reconunended  increasing  the  weights  for 
fixed-price  contracts.  DoD  Response:  Do 
not  concur.  This  policy  makes  no 
change  to  contract  type  risk. 

7.  Eliminate  structured  approach.  One 
respondent  recommended  eliminating 
the  structured  approach  to  profit, 
determining  profit  based  on  sound 
business  judgment,  and  establishing  a 
website  with  guidance  on  current  profit 
incentivizing  techniques  used  by 
Government  and  industry.  DoD 
Response:  Do  not  concur.  The  FAR 
requires  a  structured  approach  for 
establishing  profit  objectives.  The 


"Guide  to  Incentive  Strategies  for 
Defense  Acquisitions"  is  available  at 
www.acq.osd.mil/ar/resources.htm. 

8.  Other  Comments 

a.  One  respondent  indicated  that  DoD 
should  expressly  allow  and  encourage 
the  use  of  a  technology  incentive  factor 
for  superior  life  cycle  support  through 
COTS  insertion.  DoD  Response: 
Technology  incentive  is  not  being 
considered  as  a  part  of  this  case. 

b.  One  respondent  recommended 
modifying  DFARS  215.404-71-3{d)(2) 
so  that  it  is  inoperative  when 
contractors  furnish  funds  prior  to 
contract  award  in  order  to  protect 
schedule,  permit  efficient  material 
ordering,  and  provide  continuity  of 
workflow.  Additional  profit  for 
management/cost  control  should  be 
allowed.  DoD  Response:  Current  policy 
is  appropriate,  which  requires  the 
contracting  officer  to  assess  the  extent  to 
which  costs  have  been  incurred  prior  to 
contract  definitization,  reimburse  the 
contractor  for  actual  costs  incurred,  and 
reduce  contract  risk  accordingly. 

c.  One  respondent  stated  that 
adjusting  a  factor  or  two  by  a  point  or 
half  a  point  is  not  going  to  provide 
adequate  incentive  to  change  contractor 
operations.  DoD  Response:  Concur.  That 
is  why  a  4  percent  factor  for  cost 
efficiency  was  added. 

d.  One  respondent  recommended 
eliminating  cost  of  money  since  the 
money  at  stake  is  often  minimal.  DoD 
Response:  Do  not  concur. 

e.  One  respondent  recommended  that 
the  profit  percentage  should  be  lowered 
if  performance-based  payments  are 
used.  DoD  Response:  Concur.  The 
DFARS  weighted  guidelines  method 
already  has  different  weights  for  this 
type  of  financing  than  for  the  progress 
pavTnents  type  of  financing.  In  addition, 
contracts  with  performance-based 
payments  do  not  receive  any  working 
capital  adjustment  factor. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator}- 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  most  contracts  awarded  to 
small  entities  are  below  $500,000.  are 
based  on  adequate  price  competition,  or 
are  for  commercial  items,  and  do  not 
require  submission  of  cost  or  pricing 
data. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U  S.C  3501. pf seq 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  215  is 
amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Sections  215.404-71-1  and 
215.404-71-2  are  revised  to  read  as 
follows: 

215.404-71-1     General. 

(a)  The  weighted  guidelines  method 
focuses  on  four  profit  factors — 

(1)  Performance  risk; 
(2]  Contract  type  risk; 

(3)  Facilities  capital  employed;  and 

(4)  Cost  efficiency. 

(b)  The  contracting  officer  assigns 
values  to  each  profit  factor;  the  value 
multiplied  by  the  base  results  in  the 
profit  objective  for  that  factor.  Except  for 
the  cost  efficiency  special  factor,  each 
profit  factor  has  a  normal  value  and  a 
designated  range  of  values.  The  normal 
value  is  representative  of  average 
conditions  on  the  prospective  contract 
when  compared  to  all  goods  and 
ser\'ices  acquired  by  DoD  The 
designated  range  provides  values  based 
on  above  normal  or  below  normal 
conditions.  In  the  price  negotiation 
documentation,  the  contracting  officer 
need  not  explain  assignment  of  tJie 
normal  value,  but  should  address 
conditions  that  justif\-  assignment  of 
other  than  the  normal  value  The  cost 
efficiency  special  factor  has  no  normal 
value.  The  contracting  officer  shall 
exercise  sound  business  judgment  in 
selecting  a  value  when  this  special 
factor  is  used  (see  215.404-71-5). 

215.404-71-2    Performance  risk. 

(a)  Description.  This  profit  factor 
addresses  the  contractor's  degree  of  risk 
in  fulfilling  the  contract  requirements. 
The  factor  consists  of  two  parts: 

(1)  Technical— the  technical 
uncertainties  of  performance. 

(2)  Management/cost  control — the 
degree  of  management  effort 
necessary — 
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(i)  To  ensure  that  contract 
requirements  are  met:  and 

(ii)  To  reduce  and  control  costs. 


(b)  Determination.  The  following 
extract  from  the  DD  Form  1547  is 
annotated  to  describe  the  process. 


Item 


Contractor  risk  factors 


Assigned 
weighting 


Assigned 
value 


Base 
(item  20) 


Profit 
objective 


21  Technical    : 

22  Management/Cost  Control  

23  Reserved 

24  Performance  Risk  (Composite) 


(1) 
(1) 

N/A 


(2) 
(2) 

(3) 


N/A 
N/A 

(4) 


N/A 
N/A 

(5) 


(1)  Assign  a  weight   (percentage)  to  each  element  according  to  its  input  to  the  total  performance  risk.   The  total 
of  the  two  weights  equals  100  percent. 

(2)  Select  a  value  for  each  element  from  the  list  in  paragraph  (c)  of  this  subsection  using  the  evaluation  criteria 
in  paragraphs  (d)  and  (e)  of  this  subsection. 

(3)  Compute  the  composite  as  shown  in  the  following  example: 


Technical  

Management/Cost  Control 
Composite  Value  


Assigned         Assigned         Weighted 
weighting  value  value 

(percent)  (percent)  (percent) 


60 
40 

100 


5.0 
4.0 


3.0 

1.6 
4.6 


(4)  Insert  the  amount  from  Block  20  of 
the  DD  Form  1547.  Block  20  is  total 
contract  costs,  excluding  facilities 
capital  cost  of  monev- 

(5)  Multiply  (3)  by  (4). 

(c)  Values:  Normal  and  designated 
ranges. 


Normal 

value 

(percent) 

Designated 
range 

Standard  5 

Technology  In-                            9 
centive 

3%  to  7% 
7%  to  11% 

(1)  Standard.  The  standard  designated 
range  should  apply  to  most  contracts. 

(2)  Technology'  incentive.  For  the 
technical  factor  only,  contracting 
officers  may  use  the  technolog}^ 
incentive  range  for  acquisitions  that 
include  development,  production,  or 
application  of  innovative  new 
technologies.  The  technology  incentive 
range  does  not  apply  to  efforts  restricted 
to  studies',  analyses,  or  demonstrations 
that  have  a  technical  report  as  their 
primary  deliverable. 

(d)  Evaluation  criteria  for  technical. 

(1)  Review  the  contract  requirements 
and  focus  on  the  critical  performance 
elements  in  the  statement  of  work  or 
specifications.  Factors  to  consider 
include — 

(i)  Technology  being  applied  or 
developed  by  the  contractor; 

(ii)  Technical  complexity; 

(iii)  Program  maturity; 

(iv)  Performance  specifications  and 
tolerances; 

(v)  Delivery  schedule;  and 

(vi)  Extent  of  a  warranty  or  guarantee. 

(2)  Above  normal  conditions. 


(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  in  those 
cases  where  there  is  a  substantial 
technical  risk.  Indicators  are — 

(A)  Items  are  being  manufactured 
using  specifications  with  stringent 
tolerance  limits; 

(B)  The  efforts  require  highly  skilled 
personnel  or  require  the  use  of  state-of- 
the-art  machinery; 

(C)  The  services  and  analytical  efforts 
are  extremely  important  to  the 
Government  and  must  be  performed  to 
exacting  standards; 

(D)  The  contractor's  independent 
development  and  investment  has 
reduced  the  Government's  risk  or  cost; 

(E)  The  contractor  has  accepted  an 
accelerated  delivery  schedule  to  meet 
DoD  requirements;  or 

(F)  The  contractor  has  assumed 
additional  risk  through  warranty 
provisions. 

(ii)  Extremely  complex,  vital  efforts  to 
overcome  difficult  technical  obstacles 
that  require  personnel  with  exceptional 
abilities,  experience,  and  professional 
credentials  may  justify  a  value 
significantlv  above  normal. 

(iii)  The  following  may  justify  a 
maximum  value — 

(A)  Development  or  initial  production 
of  a  new  item,  particularly  if 
performance  or  quality  specifications 
are  tight;  or 

(B)  A  high  degree  of  development  or 
production  concurrency. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  in  those  cases 
where  the  technical  risk  is  low. 
Indicators  are — 

(A)  Requirements  are  relatively 
simple; 


(B)  Technology  is  not  complex; 

(C)  Efforts  do  not  require  highly 
skilled  personnel; 

(D)  Efforts  are  routine; 

(E)  Programs  are  mature;  or 

(F)  Acquisition  is  a  follow-on  effort  or 
a  repetitive  type  acquisition. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal  for — 

(A)  Routine  ser\'ices; 

(B)  Production  of  simple  items; 

(C)  Rote  entry  or  routine  integration  of 
Government-furnished  information;  or 

(D)  Simple  operations  with 
Government-furnished  property. 

(4)  Technology  incentive  range. 

(i)  The  contracting  officer  may  assign 
values  within  the  technology  incentive 
range  when  contract  performance 
includes  the  introduction  of  new, 
significant  technological  innovation. 
Use  the  technology  incentive  range  only 
for  the  most  innovative  contract  efforts. 
Innovation  may  be  in  the  form  of — 

(A)  Development  or  application  of 
new  technology  that  fundamentally 
changes  the  characteristics  of  an 
existing  product  or  system  and  that 
results  in  increased  technical 
performance,  improved  reliability,  or 
reduced  costs;  or 

(B)  New  products  or  systems  that 
contain  significant  technological 
advances  over  the  products  or  systems 
they  are  replacing. 

(ii)  When  selecting  a  value  within  the 
technology  incentive  range,  the 
contracting  officer  should  consider  the 
relative  value  of  the  proposed 
innovation  to  the  acquisition  as  a  whole. 
When  the  iimovation  represents  a  minor 
benefit,  the  contracting  officer  should 
consider  using  values  less  than  the 
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norm.  For  innovative  efforts  that  will 
have  a  major  positive  impact  on  the 
product  or  program,  the  contracting 
officer  may  use  values  above  the  norm. 

(p)  Evaluation  criteria  for 
management/cost  control. 

(1)  The  contracting  officer  should 
evaluate — 

(i)  The  contractor's  management  and 
internal  control  systems  using 
contracting  office  information  and 
reviews  made  by  field  contract 
administration  offices  or  other  DoD  field 
offices: 

(ii)  The  management  involvement 
expected  on  the  prospective  contract 
action: 

(iii)  The  degree  of  cost  mix  as  an 
indication  of  the  types  of  resources 
applied  and  value  added  by  the 
contractor: 

(iv)  The  contractor's  support  of 
Federal  socioeconomic  programs: 

(v)  The  expected  reliability  of  the 
contractor's  cost  estimates  (including 
the  contractor's  cost  estimating  system): 

(vi)  The  adequacy  of  the  contractor's 
management  approach  to  controlling 
cost  and  schedule:  and 

(vii)  Any  other  factors  that  affect  the 
contractor's  ability  to  meet  the  cost 
targets  (e.g..  foreign  currency  exchange 
rates  and  inflation  rates). 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  when  there 
is  a  high  degree  of  management  effort. 
Indicators  of  this  are — 

(A)  The  contractor's  value  added  is 
both  considerable  and  reasonably 
difficuh: 

(B)  The  effort  involves  a  high  degree 
of  integration  or  coordination: 

(C)  The  contractor  has  a  good  record 
of  past  performance: 

(D)  The  contractor  has  a  substantial 
record  of  active  participation  in  Federal 
socioeconomic  programs: 

(E)  The  contractor  provides  fully 
documented  and  reliable  cost  estimates: 

(F)  The  contractor  makes  appropriate 
make-or-buy  decisions:  or 

(G)  The  contractor  has  a  proven 
record  of  cost  tracking  and  control. 

,(ii)  The  contracting  officer  may  justify 
a  maximum  value  when  the  effort — 

(A)  Requires  large  scale  integration  of 
the  most  complex  nature: 

(B)  Involves  major  international 
activities  with  significant  management 
coordination  (e.g.,  offsets  with  foreign 
vendors):  or 

(C)  Has  critically  important 
milestones. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  when  the 
management  effort  is  minimal. 
Indicators  of  this  are — 


(A)  The  program  is  mature  and  many 
end  item  deliveries  have  been  made: 

(B)  The  contractor  adds  minimal 
value  to  an  item: 

(C)  The  efforts  are  routine  and  require 
minimal  supervision: 

(D)  The  contractor  provides  poor 
quality,  untimely  proposals: 

(E)  the  contractor  fails  to  provide  an 
adequate  analysis  of  subcontractor  costs: 

(F)  The  contractor  does  not  cooperate 
in  the  evaluation  and  negotiation  of  the 
proposal: 

(G)  The  contractor's  cost  estimating 
svstem  is  marginal: 

(H)  The  contractor  has  made  minimal 
effort  to  initiate  cost  reduction 
programs: 

(I)  The  contractor's  cost  proposal  is 
inadequate: 

(I)  The  contractor  has  a  record  of  cost 
overruns  or  another  indication  of 
unreliable  cost  estimates  and  lack  of 
cost  control:  or 

(K)  The  contractor  has  a  poor  record 
of  past  performance. 

(ii)  The  following  may  justify  a  value 
significantly  below  normal — 

(A)  Reviews  performed  by  the  field 
contract  administration  offices  disclose 
unsatisfacton.-  management  and  internal 
control  systems  (e.g..  quality  assurance, 
property  control,  safety,  security):  or 

(B)  Tlie  effort  requires  an  unusually 
low  degree  of  management  involvement. 

3.  Set:tion  215.404-71-3  is  amended 
as  follows: 

a.  In  paragraph  (b),  in  the  table,  by 
removing  the  heading  "Base  (Item  18]' 
and  adding  in  its  place  "Base  (Item  20)": 
and 

b.  By  revising  paragraph  (b)(2)  and  the 
introductor\-  text  of  paragraph  (e)(2)  to 
read  as  follows: 

215.404-71-3    Contract  type  risk  and 
working  capital  adjustment. 

***** 

(b)*   *   * 

(2)  Insert  the  amount  from  Block  20. 
i.e..  the  total  allowable  costs  excluding 
facilities  capital  cost  of  money. 
***** 

(e)  *   *    * 

(2)  Total  costs  equal  Block  20  (i.e.,  all 
allowable  costs  excluding  facilities 
capital  cost  of  money),  reduced  as 
appropriate  when — 
***** 

4.  Section  215.404-71-4  is  amended 
as  follows; 

a.  In  paragraph  (a),  in  the  first 
sentence,  by  removing  the  word 
"aggressive": 

b.  In  paragraph  (b)(2)(ii),  in  the  first 
and  last  sentences,  by  removing  "Block 
18"  and  adding  in  its  place  "Block  20': 
and 


c.  By  revising  paragraphs  (c)  and  (d) 
to  read  as  follows; 

21 5.404-71  -4    Facilities  capital  employed. 

***** 

(c)  Values:  Normal  and  designated 
ranges.  These  are  the  normal  values  and 
ranges.  They  apply  to  all  situations. 


1      Normal        Designated 
Asset  type                value                ^ 

(percent)     \       '"  ^ 

Land  

Buildmas  

0     N.A 
0     N  A 

EouiDment 

17.5     10  to  25 

(d)  Evaluation  criteria. 

(1)  In  evaluating  facilities  capital 
emploved.  the  contracting  officer— 

(i)  should  relate  the  usefulness  of  the 
facilities  capital  to  the  goods  or  services 
being  acquired  under  the  prospective 
contract; 

(ii)  Should  analyze  the  productivity 
improvements  and  other  anticipated 
industrial  base  enhancing  benefits 
resulting  from  the  facilities  capital 
investment,  including — 

(A)  The  economic  value  of  the 
facilities  capital,  such  as  physical  age, 
undepreciated  value,  idleness,  and 
expected  contribution  to  future  defense 
needs;  and 

(B)  The  contractor's  level  of 
investment  in  defense  related  facilities 
as  compared  with  the  portion  of  the 
contractor's  total  business  that  is 
derived  from  DoD;  and 

(iii)  Should  consider  an\  contractual 
provisions  that  reduce  the  contractor's 
risk  of  investment  recover^-,  such  as 
termination  protection  clauses  and 
capital  investment  indemnification 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  if  the 
facilities  capital  investment  has  direct, 
identifiable,  and  exceptional  benefits. 
Indicators  are — 

(A)  New  investments  in  state-of-the- 
art  technology  that  reduce  acquisition 
cost  or  vield  other  tangible  benefits  such 
as  improved  product  quality  or 
accelerated  deliveries;  or 

(B)  Investments  in  new  equipment  for 
research  and  development  applications. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  above  normal  when 
there  are  direct  and  measurable  benefits 
in  efficiency  and  significantly  reduced 
acquisition  costs  on  the  effort  being 
priced.  Maximum  values  apply  only  to 
those  cases  where  the  benefits  of  the 
facilities  capital  investment  are 
substantially  above  normal. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  ii  the 
facilities  capital  investment  has  little 
benefit  to  DoD.  Indicators  are— 
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(A)  Allocations  of  capital  apply 
predominantly  to  commercial  item 
lines; 

(B)  Investments  are  for  such  things  as 
furniture  and  fixtures,  home  or  group 
level  administrative  offices,  corporate 
aircraft  and  hangars,  gymnasiums:  or 

(C)  Facilities  are  old  or  extensively 
idle. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal 
when  a  significant  portion  of  defense 
manufacturing  is  done  in  an 
environment  characterized  by  outdated, 
inefficient,  and  labor-intensive  capital 
equipment. 

5.  Section  215.404-71-5  is  added  to 
read  as  follows: 

21 5.404-71  -5    Cost  efficiency  factor. 

(a)  This  special  factor  provides  an 
incentive  for  contractors  to  reduce  costs. 
To  the  extent  that  the  contractor  can 
demonstrate  cost  reduction  efforts  that 
benefit  the  pending  contract,  the 
contracting  officer  may  increase  the 
prenegotiation  profit  objective  by  an 
amount  not  to  exceed  4  percent  of  total 
objective  cost  (Block  20  of  the  DD  Form 
1547)  to  recognize  these  efforts. 

(b)  To  determine  if  using  this  factor  is 
appropriate,  the  contracting  officer  shall 
consider  criteria,  such  as  the  following, 
to  evaluate  the  benefit  the  contractor's 
cost  reduction  efforts  will  have  on  the 
pending  contract: 

(1)  The  contractor's  participation  in 
Single  Process  Initiative  improvements; 

(2)  Actual  cost  reductions  achieved  on 
prior  contracts: 

(3)  Reduction  or  elimination  of  excess 
or  idle  facilities: 

(4)  The  contractor's  cost  reduction 
initiatives  (e.g.,  competition  advocacy 
programs,  technical  insertion  programs, 
obsolete  parts  control  programs,  spare 
parts  pricing  reform,  value  engineering, 
outsourcing  of  functions  such  as 
information  technology).  Metrics 
developed  by  the  contractor  such  as 
fully  loaded  labor  hours  (i.e.,  cost  per 
labor  hour,  including  all  direct  and 
indirect  costs)  or  other  productivity 
measures  may  provide  the  basis  for 
assessing  the  effectiveness  of  the 
contractor's  cost  reduction  initiatives 
over  time: 

(5)  The  contractor's  adoption  of 
process  improvements  to  reduce  costs: 

(6)  Subcontractor  cost  reduction 
efforts: 

(7)  The  contractor's  effective 
incorporation  of  commercial  items  and 
processes;  or 

(8)  The  contractor's  investment  in 
new  facilities  when  such  investments 
contribute  to  better  asset  utilization  or 
improved  productivity. 


(c)  When  selecting  the  percentage  to 
use  for  this  special  factor,  the 
contracting  officer  has  maximum 
flexibility  in  determining  the  best  way 
to  evaluate  the  benefit  the  contractor's 
cost  reduction  efforts  will  have  on  the 
pending  contract.  However,  the 
contracting  officer  shall  consider  the 
impact  that  quantity  differences, 
learning,  changes  in  scope,  and 
economic  factors  such  as  inflation  and 
deflation  will  have  on  cost  reduction. 

215.404-72    [Amended] 

6.  Section  215.404-72  is  amended  as 
follows; 

a.  In  paragraph  (b)(l)(i),  in  the  first 
sentence,  by  removing  "Block  18"  and 
adding  in  its  place  "Block  20"; 

b.  By  removing  paragraph  (b)(l)(ii); 
and 

c.  By  redesignating  paragraph 
(b)(l)(iii)  as  paragraph  (b)(l)(ii). 

7.  Section  215.404-73  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(2)(i)  to  read  as  follows; 

215.404-73    Alternate  Structured 
approaches. 

***** 

(b)*   *   * 

(2)  *    *   * 

(i)  The  contracting  officer  shall  reduce 
the  overall  prenegotiation  profit 
objective  by  the  amount  of  facilities 
capital  cost  of  money.  *   *   * 
***** 

8.  Section  215.404-74  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

215.404-74    Fee  requirements  for  cost- 
plus-award-fee  contracts. 

***** 

(c)  Apply  the  offset  policy  in  215.404- 
73(b)(2)  for  facilities  capital  cost  of 
money,  i.e.,  reduce  the  base  fee  by  the 
amount  of  facilities  capital  cost  of 
money:  and 
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BILLING  CODE  5001-08-U 

DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 
[DFARS  Case  2002-D007] 

Defense  Federal  Acquisition 
Regulation  Supplement;  NAFTA 
Procurement  Threshold 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS).  The  rule  implements  the 


determination  of  the  U.S.  Trade 
Representative  to  increase  the  dollar 
threshold  for  application  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  to  procurement  of  goods  from 
Mexico,  from  554,372  to  556,190. 
EFFECTIVE  DATE:  April  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council.  OUSD  (AT&L)  DP 
(DAR),  IMD  3C132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0328;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Case 
2002-D007. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  21,  2002  (67  FR  8057), 
the  U.S.  Trade  Representative  published 
a  determination  that  increased  the 
dollar  threshold  for  application  of 
NAFTA  to  procurement  of  goods  from 
Mexico,  from  554,372  to  556,190.  This 
final  rule  amends  the  prescription  for 
use  of  the  clause  at  DFARS  252.225- 
7036,  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program,  to  reflect  the  new 
dollar  threshold. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However,  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2002-D007. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

■     Therefore,  48  CFR  part  225  is 
amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
part  225  continues  to  read  as  follows: 
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Authority:  41  L'.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

225.1101     [Amended] 

2.  Section  225.1101  is  amended  in 
paragraph  (13)(i)(A)  in  the  first 
sentence,  and  in  paragraph  (13)(i)(B).  by 
removing  "S54.372"  and  adding  in  its 
place  "S56.190". 

IFR  Doc.  02-10098  Filed  4-25-02;  8:45  am] 
BILLING  CODE  5001 -OB-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARS  Case  2000-D020] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Balance  of 
Payments  Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  policy  pertaining  to  the 
Balance  of  Payments  Program.  The 
DFARS  policy  replaces  Federal 
Acquisition  Regulation  (FAR)  policy  on 
this  subject  that  is  being  eliminated.  The 
Balance  of  Payments  Program  provides 
a  preference  for  the  acquisition  of 
domestic  supplies  and  construction 
material  for  use  outside  the  United 
States. 

EFFECTIVE  DATE:  April  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telephone  (703)  602-0328; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2000-D020. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  DFARS  rule  provides  policy 
pertaining  to  the  Balance  of  Payments 
Program  to  replace  FAR  policy  on  this 
subject  that  has  been  proposed  for 
elimination  (65  FR  54936.  September 
11,  2000).  The  Balance  of  Payments 
Program  applies  to  contracts  for 
supplies  to  be  used,  and  construction  to 
be  performed,  outside  the  United  States. 
Although  the  DFARS  already  contained 
policy  that  implemented  the  Balance  of 
Payments  Program  for  acquisition  of 
supplies  for  use  outside  the  United 
States,  DoD  used  the  FAR  policy  for 
construction  contracts  performed 
outside  the  United  States.  This  final  rule 
adds  DFARS  policy  for  application  of 


the  Balance  of  Payments  Program  to 
construction  contracts. 

DoD  published  a  proposed  rule  with 
request  for  comments  at  66  FR  47155  on 
September  11.  2001.  DoD  also  requested 
comments  on  the  advisability  of 
discontinuing  application  of  the  Balance 
of  Payments  Program  to  DoD 
construction  contracts. 

Seven  sources  submitted  comments 
on  the  proposed  rule.  Four  of  the 
respondents  expressed  concerns 
regarding  the  potential  impact  of  the 
rule  on  the  American  maritime  industry. 
A  summary  of  these  comments  and  the 
DoD  response  is  provided  below: 

•  Comment:  Tne  Balance  of  Payments 
Program  should  be  applied  to  purchases 
at  or  below  the  simplified  acquisition 
threshold. 

DoD  Response:  Do  not  concur.  The 
exception  for  purchases  at  or  below  the 
simplified  acquisition  threshold 
represents  a  continuation  of  the  policy 
at  FAR  25.303(a).  DoD  is  not  aware  of 
any  significant  negative  impact  to 
domestic  sources  that  has  resulted  from 
use  of  this  exception. 

•  Comment:  DoD  should  eliminate 
the  policy  that  permits  a  contracting 
officer  to  make  a  pre-solicitation 
determination  that  a  requirement  can  be 
filled  onlv  by  a  foreign  product. 

DoD  Response:  Do  not  concur.  The 
DFARS  policy  sufficiently  identifies  the 
situations  where  such  a  determination 
would  be  appropriate  and,  therefore, 
should  not  arbitrarily  or  adversely  affect 
domestic  sources. 

•  Comment:  The  rule  grants  wide 
discretionary  authority  to  contracting 
officers  and  agency  heads  to  avoid 
implementing  the  Balance  of  Payments 
Program. 

DoD  Response:  Do  not  concur.  The 
authorities  provided  to  contracting 
officers  and  agency  heads  are 
sufficiently  defined  to  maintain  proper 
compliance  with  the  Balance  of 
Pavments  Program. 

•  Comment:  The  rule  exempts 
"petroleum  products"  and  "end  items 
acquired  for  commissar>-  resale"  from 
the  Balance  of  Payments  Program.  These 
product  descriptions  are  too  generic  and 
should  be  considered  for  deletion. 

DoD  Response:  Do  not  concur.  These 
exemptions  represent  a  continuation  of 
the  policy  at  FAR  25.303(d).  DoD  is  not 
aware  of  any  significant  negative  impact 
to  domestic  sources  that  has  resulted 
from  use  of  these  exemptions. 

Three  respondents  submitted 
comments  regarding  administrative 
aspects  of  the  rule.  A  summary  of  these 
comments  and  the  DoD  response  is 
provided  below: 

•  Comment:  Any  determination  made 
by  the  contracting  officer,  that  a 


requirement  can  best  be  filled  by  a 
foreign  end  product  or  construction 
material,  and  any  determination  made 
bv  the  head  of  the  agency,  that  it  is  not 
in  the  public  interest  to  apply  the 
restrictions  of  the  Balance  of  Payments 
Program  to  an  end  product  or 
construction  material,  should  be  in 
writing. 

DaD  Response:  Do  not  concur. 
Although  such  determinations  are 
frequently  in  writing,  DoD  does  not 
consider  it  necessary  to  specif>'  a 
requirement  for  a  written  determination. 
The  policy  at  FAR  25.303.  pertaining  to 
similar  determinations,  does  not  specify 
that  the  determinations  be  in  writing 
DoD  is  not  aware  of  any  implementation 
problems  that  have  resuhed  from  use  of 
the  FAR  policy. 

•  Comment:  The  rule  should  clarify 
who  has  the  authoritv  to  make  the 
determination  at  225.7501(a)(2)(ii).  that 
a  product  or  material  can  best  be 
acquired  in  the  geographic  area 
concerned. 

DoD  Response:  Concur  This 
paragraph  has  been  moved  to 
225.7501(5)(ii)  to  ciarif>-  that  the 
contracting  officer  has  the  authority  to 
make  this  determination. 

•  Comment:  The  contracting  officer's 
determination  made  in  accordance  with 
225.7501(a)(1),  that  a  particular 
construction  material  is  at  or  below  the 
simplified  acquisition  threshold,  will  be 
reflected  in  the  contract  clause  at 
252.225-7044(b)(2).  in  the  list  of 
excepted  construction  materials.  This 
could  cause  a  conflict  if  the  contracting 
officer  determines  the  construction 
material  to  be  above  the  simplified 
acquisition  threshold,  but  the  offeror 
determines  the  material  to  be  at  or 
below  the  threshold. 

DoD  Response:  Do  not  concur. 
Exclusion  of  a  particular  construction 
material  from  the  list  of  excepted 
materials  at  252.225-7044(b)(2]  does  not 
necessarily  mean  the  contracting  officer 
has  determined  the  material  to  be  above 
the  simplified  acquisition  threshold. 
Materials  at  or  below  the  simplified 
acquisition  threshold  are  covered  by  the 
blanket  exception  at  252.225-7044(b){l). 
Materials  excepted  for  other  reasons 
would  be  listed  at  252.225-7044(b)(2). 

DoD  also  received  comments  on  the 
advisability  of  eliminating  the  Balance 
of  Payments  Program  for  DoD 
construction  contracts.  Several 
respondents  expressed  concerns 
regarding  the  impact  that  elimination  of 
the  program  would  have  on  the 
American  maritime  industry  Others 
favored  elimination  of  the  program, 
stating  that  the  program  has  resulted  in 
higher  costs  and  longer  lead  times  DoD 
is  continuing  to  study  this  issue. 
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This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator^' 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  Balance  of  Payments 
Program  requirements  in  this  rule  are 
transferred  from  existing  FAR 
requirements,  with  administrative 
changes  that  are  not  expected  to  have  a 
significant  effect  outside  of  the 
Government. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
additional  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
(0MB)  under  44  U.S.C.  3501.  et  seq.  The 
information  collection  requirements 
associated  with  the  clause  at  252.225- 
7005,  Identification  of  Expenditures  in 
the  United  States,  are  approved  under 
0MB  Clearance  Number  0704-0229  for 
use  through  March  31,  2004. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 

Nfichele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  225  and  252 
are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.003  is  amended  by 
revising  paragraph  (3)  to  read  as  follows: 

225.003    Definitions. 


(3)  "Domestic  concern"  means — 
(i)  A  concern  incorporated  in  the 
United  States  (including  a  subsidiary 
that  is  incorporated  in  the  United  States, 
even  if  the  parent  corporation  is  a 
foreign  concern);  or 

(ii)  An  unincorporated  concern 
having  its  principal  place  of  business  in 
the  United  States. 


Subpart  225.3  [Removed] 

3.  Subpart  225.3  is  removed. 


225.1101     [Amended] 

4.  Section  225.1101  is  amended  by 
removing  the  phrase  " — Balance  of 
Payments  Program"  in  the  following 
places: 

a.  In  paragraph  (1),  in  the  first 
sentence,  the  second  time  it  appears; 

b.  In  paragraph  (2)  introductory  text; 

c.  In  paragraph  (12)  introductory  text 
the  second  time  it  appears;  and 

d.  In  paragraph  (13)  introductory  text, 
in  the  first  sentence,  the  second  time  it 
appears. 

5.  Section  225.1103  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

225.1 103    Other  provisions  and  clauses. 

(1)  Unless  the  contracting  officer 
knows  that  the  prospective  contractor  is 
not  a  domestic  concern,  use  the  clause 
at  252.225-7005,  Identification  of 
Expenditures  in  the  United  States,  in 
solicitations  and  contracts  that — 

(i)  Exceed  the  simplified  acquisition 
threshold;  and 

(ii)  Are  for  the  acquisition  of — 

(A)  Supplies  for  use  outside  the 
United  States: 

(B)  Construction  to  be  performed 
outside  the  United  States;  or 

(C)  Services  to  be  performed  primarily 
outside  the  United  States. 
***** 

6.  Subpart  225.75  is  added  to  read  as 
follows: 


Subpart  225.75— Balance  of  Payments 

Program 

Sec. 

225.7500 

Scope  of  subpart. 

225.7501 

Poljp^V- 

225.7502 

Procedures. 

225.7503 

Contract  clauses. 

225.7500  Scope  of  subpart 

This  subpart  provides  policies  and 
procedures  implementing  the  Balance  of 
Payments  Program.  It  applies  to 
contracts  for  the  acquisition  of — 

(a)  Supplies  for  use  outside  the 
United  States;  and 

(b)  Construction  to  be  performed 
outside  the  United  States. 

225.7501  Policy. 

Acquire  only  domestic  end  products 
for  use  outside  the  United  States,  and 
use  only  domestic  construction  material 
for  construction  to  be  performed  outside 
the  United  States,  including  end 
products  and  construction  material  for 
foreign  military  sales,  imless — 

(a)  Before  issuing  the  solicitation — 

(1)  The  estimated  cost  of  the 
acquisition  or  the  value  of  a  particular 
construction  material  is  at  or  below  the 
simplified  acquisition  threshold; 

(2)  The  end  product  or  particular 
construction  material  is — 


(i)  Listed  in  FAR  25.104  or 
225.104(a)(iii); 

(ii)  A  petroleum  product; 

(iii)  A  spare  part  for  foreign- 
manufactured  vehicles,  equipment, 
machinery,  or  systems,  provided  the 
acquisition  is  restricted  to  the  original 
manufacturer  or  its  supplier  in 
accordance  with  DoD  standardization 
policy  (see  DoD  Directive  4120.3, 
Defense  Standardization  and 
Specification  Program); 

(iv)  An  industrial  gas;  or 

(v)  A  bremd  drug  specified  by  the 
Defense  Medical  Materiel  Board; 

(3)  The  acquisition  of  foreign  end 
products  or  construction  material  is 
required  by  a  treaty  or  executive 
agreement  between  governments; 

(4)  The  end  product  is  acquired  for 
commissary  resale;  or 

(5)  The  contracting  officer  determines 
that  a  requirement  can  best  be  filled  by 
a  foreign  end  product  or  construction 
material,  including  determinations 
that— 

(i)  A  subsistence  product  is  perishable 
and  delivery  from  the  United  States 
would  significantly  impair  the  quality  at 
the  point  of  consumption; 

(ii)  An  end  product  or  construction 
material,  by  its  nature  or  as  a  practical 
matter,  can  best  be  acquired  in  the 
geographic  area  concerned,  e.g.,  ice  or 
books;  or  bulk  material,  such  as  sand, 
gravel,  or  other  soil  material,  stone, 
concrete  masonr}'  units,  or  fired  brick; 

(iii)  A  particular  domestic 
construction  material  is  not  available; 

(iv)  The  cost  of  domestic  construction 
material  would  exceed  the  cost  of 
foreign  construction  material  by  more 
than  50  percent,  calculated  on  the  basis 
of— 

(A)  A  particular  construction  material; 
or 

(B)  The  comparative  cost  of 
application  of  the  Balance  of  Payments 
Program  to  the  total  acquisition;  or 

(v)  Use  of  a  particular  domestic 
construction  material  is  impracticable; 

(b)  After  receipt  of  offers — 

(1)  The  evaluated  low  offer  (see 
subpart  225.5)  is  an  offer  of  an  end 
product  that — 

(i)  Is  a  qualifying  country  end 
product; 

(ii)  Is  an  eligible  product  subject  to 
the  Trade  Agreements  Act  or  NAFTA; 

(iii)  For  acquisitions  subject  to  the 
Trade  Agreements  Act,  is  an 
information  technology  product  in 
Federal  Supply  Group  70  or  74  that  is 
substantially  transformed  in  the  United 
States;  or 

(iv)  Is  a  nonqualifying  coiuitry  end 
product,  but  application  of  the  Balance 
of  Payments  Program  evaluation  factor 
would  not  result  in  award  on  a  domestic 
offer;  or 
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(2)  The  construction  material  is 
designated  countrv'  construction 
material  or  NAFTA  countn- 
construction  material,  and  the 
acquisition  is  subject  to  the  Trade 
Agreements  Act  or  NAFTA  respectively; 

or 

(c)  At  any  time  during  the  acquisition 
process,  the  head  of  the  agency 
determines  that  it  is  not  in  the  public 
interest  to  apply  the  restrictions  of  the 
Balance  of  Payments  Program  to  the  end 
product  or  construction  material. 

225.7502    Procedures. 

(a)  Solicitation  of  offers.  Identify-,  in 
the  solicitation,  supplies  and 
construction  material  known  in  advance 
to  be  exempt  from  the  Balance  of 
Pavments  Program. 

(b)  Evaluation  of  offers.  (1)  Supplies. 
Unless  the  entire  acquisition  is  exempt 
from  the  Balance  of  Payments  Program, 
evaluate  offers  for  supplies  that  are 
subject  to  the  Balance  of  Payments 
Program  using  the  evaluation 
procedures  in  subpart  225.5.  However, 
treatment  of  duty  may  differ  when 
delivery  is  overseas. 

(i)  Duty  may  not  be  applicable  to 
nonqualifv'ing  country  offers. 

(ii)  The  U.S.  Government  cannot 
guarantee  the  exemption  of  duty  for 
components  or  end  products  imported 
into  foreign  countries. 

(iii)  Foreign  governments  may  impose 
duties.  Evaluate  offers  including  such 
duties  as  offered. 

(2)  Construction.  Because  the 
contracting  officer  evaluates  the 
estimated  cost  of  foreign  and  domestic 
construction  material  in  accordance 
with  225.7501(a)(5)(iv)  before  issuing 
the  solicitation,  no  special  procedures 
are  required  for  evaluation  of 
construction  offers. 

(c)  Postaward.. For  construction 
contracts,  the  procedures  at  FAR  25.206, 
for  noncompliance  under  the  Buy 
American  Act,  also  apply  to 
noncompliance  under  the  Balance  of 
Payments  Program. 

225.7503    Contract  clauses. 

Unless  the  entire  acquisition  is 
exempt  from  the  Balance  of  Payments 
Program — 

(a)  Use  the  clause  at  252.225-7044, 
Balance  of  Payments  Program- 
Construction  Material,  in  solicitations 
and  contracts  for  construction  to  be 
performed  outside  the  United  States 
with  a  value  greater  than  the  simplified 
acquisition  threshold  but  less  than 
$6,806,000. 

(b)  Use  the  clause  at  252.225-7045, 
Balance  of  Payments  Program — 
Construction  Material  Under  Trade 
Agreements,  in  solicitations  and 


contracts  for  construction  to  be 
performed  outside  the  United  States 
with  a  value  of  S6. 806. 000  or  more.  For 
acquisitions  with  a  value  of  S6. 806. 000 
or  more,  but  less  than  37,068.419,  use 
the  clause  with  its  Alternate  I. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Section  252.225-7005  is  revised  to 
read  as  follows: 


252.225-7005    Identification  of 
Expenditures  in  the  United  States. 

As  prescribed  in  225.1103(1).  use  the 
following  clause: 

Identification  of  Expenditures  in  the  United 
States  (Apr  2002) 

(a)  This  c  lause  applies  only  if  the 
Contractor  is — 

(1)  A  concern  incorporated  in  the  United 
States  (including  a  subsidiary'  that  is 
incorporated  in  the  United  States,  even  if  the 
parent  corporation  is  not  incorporated  in  the 
United  States);  or 

(2)  .^n  unincorporated  concern  having  its 
principal  place  of  business  in  the  United 
Stales. 

(b)  On  each  in\oi(  e.  voucher,  or  other 
request  for  payment  under  this  contract,  the 
Contractor  shall  identify  that  part  of  the 
requested  payment  that  represents  estimated 
expenditures  in  the  United  States.  The 
identification — 

(1)  Mav  be  expressed  either  as  dollar 
amounts  or  as  percentages  of  the  total 
amount  of  the  request  for  payment: 

(2)  Should  be  based  on  reasonable 
estimates;  and 

(,■3)  Shall  state  the  hill  amount  of  the 
payment  requested,  subdivided  into  the 
following  categories: 

(i)  U.S.  prodiKts — expenditures  for 
material  and  equipment  manufactured  or 
produced  in  the  United  States,  including  end 
produc:ts.  components,  or  construction 
material,  but  excluding  transportation; 

(ii)  U.S.  services — expenditures  for  senices 
performed  in  the  United  States,  including  all 
charges  for  overhead,  other  indirect  costs, 
and  profit  under  construction  or  service 
contracts; 

(iii)  Transportation  on  U.S.  carriers- 
expenditures  for  transportation  furnished  by 
U.S.  flag,  ocean,  surface,  and  air  carriers;  and 

(iv)  Expenditures  not  identified  under 
paragraphs  (b](.T)(i|  through  (iii)  of  this 
clause. 

(c)  Nothing  in  this  clause  requires  the 
establishment  or  maintenance  of  detailed 
accounting  records  or  gives  the  U.S. 
Government  any  right  to  audit  the 
Contractor's  books  or  records 

(End  of  clause) 

8.  Sections  252.225-7044  and 
252.225-7045  are  added  to  read  as 
follows: 

252.225-7044    Balance  of  Payments 
Program— Construction  Material. 

As  prescribed  in  225.7503(a),  use  the 
following  clause: 


Balance  of  Payments  Program— Construction 
Material  (Apr  2002) 

(a)  Definitions.  As  used  in  this  clause' 
"Component"  means  any  article,  material, 
or  supply  incorporated  directly  into 
construction  material. 

•Construction  material"  means  an  article, 
material,  or  supply  brought  to  the 
construction  site  by  the  Contractor  or  a 
subcontractor  for  incorporation  into  the 
building  or  work.  The  term  also  includes  an 
item  brought  to  the  site  preassembled  from 
articles,  materials,  or  supplies.  However, 
emergency  life  safety  systems,  such  as 
emergency  lighting,  fire  alarm,  and  audio 
evacuation  systems,  that  are  discrete  systems 
incorporated  into  a  public  building  or  work 
and  that  are  produced  as  complete  systems, 
are  evaluatecl  as  a  single  and  distinct 
construction  material  regardless  of  when  or 
how  the  individual  parts  or  components  of 
those  systems  are  delivered  to  the 
construction  site.  Materials  purchased 
directly  bv  the  Government  are  supplies,  not 
construction  material. 

"Cost  of  components"  jneans — 

(1)  For  components  purchased  by  the 
Contractor,  the  acquisition  cost,  including 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product  (v\hether 
or  not  such  costs  are  paid  to  a  domestic  firm), 
and  any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued);  or 

(2)  For  components  manufactured  by  the 
Contractor,  all  costs  associated  with  the 
manufacture  of  the  component,  including 
transportation  costs  as  de.scribed  in 
paragraph  (1)  of  this  definition,  plus 
allocable  overhead  costs,  but  Excluding 
profit.  Cost  of  components  does  not  include 
anv  costs  associated  with  the  manufacture  of 
the  end  product. 

"Domestic  construction  material"  means — 

(1)  An  unmanufactured  construction 
material  mined  or  produced  in  the  United 
States;  or 

(2)  A  con.struction  material  manufactured 
in  the  United  States,  if  the  cost  of  its 
components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
30  percent  of  the  cost  of  all  its  components. 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  which  nonavailability 
determinations  have  been  made  are  treated  as 
domestic. 

"United  States"  means  the  50  States  and 
the  Distric;t  of  Columbia.  U.S.  territories  and 
possessions,  Puerto  Rico,  the  Northern 
Mariana  Islands,  and  any  other  place  subject 
to  U.S.  jurisdiction,  but  does  not  include 
leased  bases. 

(b)  Domestic  preference.  This  clause 
implements  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  construction  material.  The 
Contractor  shall  use  only  domestic 
construction  material  in  performing  this 
contract,  except  for — 

(1)  Construction  material  valued  at  or 
below  the  simplified  acquisition  threshold  in 
part  2  of  the  Federal  Acquisition  Regulation; 

or 

(2)  The  construction  material  or 
components  listed  by  the  Government  as 
follows; 
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[Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate  "none"] 

(End  of  clause) 

252.225-7045    Balance  of  Payments 
Program — Construction  Material  Under 
Trade  Agreements. 

As  prescribed  in  225.7503(b).  use  the 
following  clause: 

Balance  of  Payments  Program — Construction 
Material  L'nder  Trade  .Agreements  (.Apr  2002) 

(a)  Definitions.  As  used  in  this  clause — 

"Component"  means  any  article,  material, 
or  supply  incorporated  direc:tly  into 
construc:tion  material. 

"Construction  material"  means  an  article, 
material,  or  supply  brought  to  the 
construction  site  by  the  Contractor  or  a 
subcontractor  for  incorporation  into  the 
building  or  work.  The  term  also  includes  an 
item  brought  to  the  site  preassembled  from 
articles,  materials,  or  supplies.  However, 
emergency  life  safetv  systems,  such  as 
emergency  lighting,  fire  alarm,  and  audio 
evacuation  systems,  that  are  discrete  systems 
incorporated  into  a  public  building  or  work 
and  that  are  produced  as  complete  systems, 
are  evaluated  as  a  single  and  distinct 
construc;tion  material  regardless  of  when  or 
how  the  individual  parts  or  components  of 
those  svstems  are  delivered  to  the 
construction  site.  Materials  purchased 
directly  bv  the  Government  are  supplies,  not 
construction  material. 

"Cost  of  components"  means — 

(1)  For  components  purt:hased  by  the 
Contractor,  the  acquisition  cost,  including 
transportation  costs  to  the  place  of 
incorporation  irtto  the  end  product  (whether 
or  not  such  costs  are  paid  to  a  domestic  firm), 
and  any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued);  or 

(2)  For  components  manufactured  by  the 
Contractor,  all  costs  associated  with  the 
manufacture  of  the  component,  including 
transportation  costs  as  described  in 
paragraph  |1)  of  this  definition,  plus 
allocable  overhead  costs,  but  excluding 
profit.  Cost  of  components  does  not  include 
any  costs  associated  with  the  manufacture  of 
the  end  product. 

"Designated  country"  means  any  of  the 
following  countries: 
Aruba 
Austria 
Bangladesh 
Belgium 
Benin 
Bhutan 
Botswana 
Burkina  Faso 
Burundi 
Canada 
Cape  Verde 

Central  -African  Republic: 
Chad 
Comoros 
Denmark 
Djibouti 

Equatorial  Guinea 
Finland 
Franc:e 
Gambia 
Germany 
Greece 


Guinea 

Guinea-Bissau 

Haiti 

Hong  Kong 

Iceland 

Ireland 

Israel 

Italy 

lapan 

Kiribati 

Korea.  Republic  of 

Lesotho 

Liechtenstein 

Luxembourg 

Malawi 

Maldives 

Mali 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Rwanda 

Sao  Tome  and  Principe 

Sierra  Leone 

Singapore 

Somalia 

Spain 

Sweden 

Switzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  Kingdom 

Vanuatu 

Western  Samoa 

Yemen 

"Designated  country  construction 
material"  means  a  construction  material 
that— 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  designated  c:ountry;  or 

(2)  In  the  case  of  a  construction  material 
that  consists  in  whole  or  in  part  of  materials 
from  another  countrv.  has  been  substantially 
transformed  in  a  designated  country  into  a 
new  and  different  construction  material 
distinct  from  the  material  from  which  it  was 
transformed. 

"Domestic  construcition  material"  means — 

(1)  An  unmanufactured  construction 
material  mined  or  produced  in  the  United 
States; or 

(2)  A  construction  material  manufactured 
in  the  United  States,  if  the  cost  of  its 
components  mined,  produc:ed,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its  components. 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  which  nonavailability 
determinations  have  been  made  are  treated  as 
domestic. 

"North  American  Free  Trade  Agreement 
(NAFTA)  country"  means  Canada  or  Mexico. 

"North  American  Free  Trade  Agreement 
(NAFTA)  countrv  c:onstruction  material" 
means  a  r:onstruction  material  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  .N'AFT.A  country;  or 

(2)  In  the  case  of  a  construction  material 
that  consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been  substantially 
transformed  in  a  NAFT.\  country  into  a  new 
and  different  construction  material  distinct 


from  the  material  from  which  it  was 
transformed. 

"United  States"  means  the  50  States  and 
the  District  of  Columbia.  U.S.  territories  and 
possessions,  Puerto  Rico,  the  Northern  ■ 
Mariana  Islands,  and  any  other  plac:e  subiec:t 
to  U,S,  jurisdiction,  but  does  not  include 
leased  bases, 

(b)  This  clause  implements  the  Balance  of 
Payments  Program  by  providing  a  preference 
for  domestic  construction  material.  In 
addition,  the  Contracting  Officer  has 
determined  that  the  Trade  .Agreements  Act 
and  the  North  American  Free  Trade 
Agreement  (N.AFTA)  apply  to  this 
acquisition.  Therefore,  the  Buy  American  .Act 
and  Balance  of  Payments  Program 
restrictions  are  waived  for  designated 
country  and  NAFT.A  country  construction 
materials, 

(c)  The  Contractor  shall  use  only  domestic, 
designated  country,  or  NAFT.A  country 
construction  material  in  performing  this 
contrac:t,  except  for — 

(1)  Construction  material  valued  at  or 
below  the  simplified  acquisition  threshold  in 
part  2  of  the  Federal  Acquisition  Regulation; 
or 

(2)  The  construction  material  or 
components  listed  by  the  Government  as 
follows: 

[Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate  "none".) 
(End  of  clause) 

Alternate  I  (APR  2002),  As  prescribed  in 
225, 7503(b).  delete  the  definitions  of  "North 
American  Free  Trade  Agreement  country" 
and  "North  American  Free  Trade  Agreement 
country  construction  material"  from  the 
definitions  in  paragraph  (a)  of  the  basic 
clause  and  substitute  the  following 
paragraphs  (b)  and  (c)  for  paragraphs  (b)  and 
(c)  of  the  basic  clause: 

(b)  This  clause  implements  the  Balance  of 
Payments  Program  by  providing  a  preference 
for  domestic  construction  material.  In 
addition,  the  Contracting  Officer  has 
determined  that  the  Trade  Agreements  Act 
applies  to  this  acquisition.  Therefore,  the 
Balance  of  Payments  Program  restrictions  are 
waived  for  designated  country  construction 
material. 

(c)  The  Contractor  shall  use  only  domestic 
or  designated  country  construction  material 
in  performing  this  contract,  except  for — 

(1)  Construction  material  valued  at  or 
below  the  simplified  acquisition  threshold  in 
part  2  of  the  Federal  Acquisition  Regulation; 
or 

(2)  The  construction  material  or 
components  listed  by  the  Government  as 
follows: 

[Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate  "none".] 

(FR  Doc,  02-10095  Filed  4-25-02;  8:45  am] 
BILLING  CODE  5001 -08-P 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225  and  252 

[DFARS  Case  2002-D002] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Codification 
and  Modification  of  Berry  Amendment 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  832  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002.  Section  832 
codifies  and  modifies  the  provision  of 
law  known  as  the  "Berry  Amendment." 
which  requires  the  acquisition  of  certain 
items  from  domestic  sources. 
EFFECTIVE  DATE:  April  26.  2002. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before  June 
25,  2002,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissar\:acq. osci.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to; 
dfars@acq.osd. mil.  Please  cite  DFARS 
Case  2002-D002  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council.  Attn:  Ms.  Amv  Williams, 
OUSDiAT&L)DP(DAR).  IMD  3C132. 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D002. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
bttp://emissan'.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0328. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  implements  Section 
832  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Public  Law  107-107).  Section  832 
codifies  and  makes  minor  modifications 
to  the  provision  of  law  known  as  the 
Berry  Amendment  (formerly  10  U.S.C. 
2241  note,  Limitations  on  Procurement 
of  Food,  Clothing,  and  Specialty  Metals 
Not  Produced  in  the  United  States:  now 
codified  at  10  U.S.C.  2533a). 


The  rule  updates  statutory  references 
in  the  DFARS  text,  and  clarifies  the 
DFARS  text  by  specifv'ing  that— 

•  The  domestic  source  requirements 
apply  to  listed  items  acquired  either  as 
end  products  or  as  components  of  end 
products: 

•  For  foods  manufactured  or 
processed  in  the  United  States,  an 
exception  to  the  domestic  source 
requirement  applies  regardless  of  where 
the  foods  (and  any  component)  were 
grown  or  produced:  and 

•  The  clause  at  252.225-7012. 
Preference  for  Certain  Domestic 
Commodities,  does  not  apply  to  end 
products  incidentally  incorporating 
minor  amounts  of  cotton,  other  natural 
fibers,  or  wool. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  ef  seq  . 
because  the  rule  is  intended  to  clarify 
existing  policy  pertaining  to  thp 
acquisition  of  certain  items  from 
domestic  sources.  Therefore.  DoD  has 
not  prepared  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-D002, 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  ft  spq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  832  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Public  Law  107-107).  Section  832 
codifies  and  modifies  the  provision  of 
law  known  as  the  "Berry  Amendment," 
which  requires  the  acquisition  of  certain 
items  from  domestic  sources.  Section 
832  became  effective  upon  enactment. 


on  December  28,  2001.  Comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  formation  of 
the  final  rule. 

List  of  Subjects  in  48  CFR  ParU.  225  and 
252 

Government  procurement. 

Michele  P.  Peterson. 

Exuciitivc  Editor.  Defense  Acquisition 
Ri^gulations  Council. 

Therefore.  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  L'.S.C.  421  and  48  CFR 
Chapter  1.' 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7001  is  amended  by 
removing  paragraph  (c):  redesignating 
paragraph  (b)  as  paragraph  (c);  and 
adding  a  new  paragraph  (b)  to  read  as 

follows: 

225.7001     Definitions. 
,  .  .  ♦  * 

(b)  Component  and  end  product  are 
defined  in  the  clause  at  252.225-7012, 
Preference  for  Certain  Domestic 
Commodities. 

***** 

3.  Sections  225.7002-1  and  225.7002- 
2  are  revised  to  read  as  follows: 

225.7002-1     Restrictions. 

The  following  restrictions  implement 
10  U.SC,  2533a.  Except  as  provided  in 
subsection  225.7002-2,  do  not  acquire— 

(a)  Any  of  the  following  items,  either 
as  end  products  or  components,  unless 
the  items  have  been  grown,  reprocessed, 
reused,  or  produced  in  the  United 
States: 

(1)  Food. 

(2)  Clothing. 

(3)  Tents,  tarpaulins,  or  covers, 

(4)  Cotton  and  other  natural  fiber 
products. 

(5)  Woven  silk  or  woven  silk  blends. 

(6)  Spun  silk  yarn  for  cartridge  cloth,  • 

(7)  Synthetic  fabric  or  coated 
svnthetic  fabric,  including  all  textile 
fibers  and  yarns  that  are  for  use  in  such 
fabrics. 

(8)  Canvas  products. 

(9)  Wool  (whether  in  the  form  of  fiber 
or  varn  or  contained  in  fabrics, 
materials,  or  manufactured  articles). 

(10)  Any  item  of  individual 
equipment  (Federal  Supply  Class  8465) 
manufactured  from  or  containing  any  of 
the  fibers,  yarns,  fabrics,  or  materials 
listed  in  this  paragraph  (a). 

(b)  Specialty  metals,  including 
stainless  steel  flatware,  unless  the 
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metals  were  melted  in  steel 
manufacturing  facilities  located  within 
the  United  States. 

(c)  Hand  or  measuring  tools,  unless 
the  tools  were  produced  in  the  United 
States. 

225.7002-2    Exceptions. 

Acquisitions  in  the  following 
categories  are  not  subject  to  the 
restrictions  in  225.7002-1: 

(a)  Acquisitions  at  or  below  the 
simplified  acquisition  threshold. 

(b)  Acquisitions  of  any  of  the  items  in 
225.7002-l(a)  or  (b).  if  the  Secretary' 
concerned  determines  that  items  grown, 
reprocessed,  reused,  or  produced  in  the 
United  States  cannot  be  acquired  as  and 
when  needed  in  a  satisfactory  quality 
and  sufficient  quantity  at  U.S.  market 
prices. 

(c)  Acquisitions  of  items  listed  in  FAR 
25.104(a),  unless  the  items  are  hand  or 
measuring  tools. 

(d)  Acquisitions  outside  the  United 
States  in  support  of  combat  operations. 

(e)  Acquisitions  of  perishable  foods  by 
activities  located  outside  the  United 
States  for  personnel  of  those  activities. 

(f)  Emergency  acquisitions  by 
activities  located  outside  the  United 
States  for  personnel  of  those  activities. 

(g)  Acquisitions  by  vessels  in  foreign 
waters. 

(h)  Acquisitions  of  items  specifically 
for  commissary  resale. 

(i)  Acquisitions  of  end  products 
incidentally  incorporating  cotton,  other 
natural  fibers,  or  wool,  for  which  the 
estimated  value  of  the  cotton,  other 
natural  fibers,  or  wool — 

(1)  Is  not  more  than  10  percent  of  the 
total  price  of  the  end  product:  and 

(2)  Does  not  exceed  the  simplified 
acquisition  threshold. 

{))  Acquisitions  of  foods  manufactured 
or  processed  in  the  United  States, 
regardless  of  where  the  foods  (and  any 
component  if  applicable)  were  grown  or 
produced. 

(k)  Purchases  of  specialty  metals  by 
subcontractors  at  any  tier  for  programs 
other  than — 

(1)  Aircraft; 

(2)  Missile  and  space  systems; 

(3)  Ships; 

(4)  Tank-automotive; 

(5)  Weapons;  and 

(6)  Ammunition. 

(1)  Acquisitions  of  specialty  metals 
and  chemical  warfare  protective 
clothing  when  the  acquisition  furthers 
an  agreement  with  a  qualifying  country 
(see  225.872). 

(m)  Acquisitions  of  fibers  and  yarns 
that  are  for  use  in  synthetic  fabric  or 
coated  synthetic  fabric  (but  not  the 
purchase  of  the  synthetic  or  coated 
synthetic  fabric  itself),  if — 


(1)  The  fabric  is  to  be  used  as  a 
component  of  an  end  product  that  is  not 
a  textile  product.  Examples  of  textile 
products,  made  in  whole  or  in  part  of 
fabric,  include — 

(i)  Draperies,  floor  coverings, 
furnishings,  and  bedding  (Federal 
Supply  Group  72.  Household  and 
Commercial  Furnishings  and 
Appliances): 

(ii)  Items  made  in  whole  or  in  part  of 
fabric  in  Federal  Supply  Group  83, 
Textile/leather/ furs/apparel/findings/ 
tents/flags,  or  Federal  Supply  Group  84, 
Clothing,  Individual  Equipment  and 
Insignia: 

(iii)  Upholstered  seats  (whether  for 
household,  office,  or  other  use);  and 

(iv)  Parachutes  (Federal  Supply  Class 
1670):  or 

(2)  The  fibers  and  yarns  are  para- 
aramid  fibers  and  yarns  manufactured 
in — 

(i)  The  Netherlands:  or 

(ii)  Another  qualifying  country  (see 
225.872)  if  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics)  makes  a  determination  in 
accordance  with  Section  807  of  Public 
Law  105-261  that— 

(A)  Procuring  articles  that  contain 
only  para-aramid  fibers  and  yarns 
manufactured  from  suppliers  within  the 
United  States  would  result  in  sole 
source  contracts  or  subcontracts  for  the 
supply  of  such  para-aramid  fibers  and 
yarns; 

(B)  Such  sole  source  contracts  or 
subcontracts  would  not  be  in  the  best 
interest  of  the  Government  or  consistent 
with  the  objectives  of  the  Competition 
in  Contracting  Act  (10  U.S.C.  2304);  and 

(C)  The  qualifying  country  permits 
U.S.  firms  that  manufacture  para-aramid 
fibers  and  yarns  to  compete  with  foreign 
firms  for  the  sale  of  para-aramid  fibers 
and  yarns  in  that  country. 

4.  Section  225.7002-3  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

225.7002-3    Contract  clauses. 

Unless  an  exception  applies — 

(a)  Use  the  clause  at  252.225-7012, 
Preference  for  Certain  Domestic 
Commodities,  in  solicitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold. 

(b)(1)  Use  the  clause  at  252.225-7014. 
Preference  for  Domestic  Specialty 
Metals,  in  solicitations  and  contracts 
exceeding  the  simplified  acquisition 
threshold  that  require  delivery  of  £in 
article  containing  specialty  metals. 

(2)  Use  the  clause  with  its  Alternate 
I  in  solicitations  and  contracts 
exceeding  the  simplified  acquisition 
threshold  requiring  delivery,  for  one  of 


the  following  major  programs,  of  an 
article  containing  specialty  metals: 

(i)  Aircraft. 

(ii)  Missile  and  space  systems. 

(iii)  Ships. 

(iv)  Tank-automotive. 

(v)  Weapons. 

(vi)  Ammunition. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001     [Amended] 

5.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"APR2002": 

b.  In  paragraph  (b),  in  the  entry 
'■252.225-7012",  by  removing  "(AUG 
2000)  (10  U.S.C.  2241  note)"  and  adding 
in  its  place  "(APR  2002)  (10  U.S.C. 
2533a)": 

c.  In  paragraph  (b),  in  the  entries 
"252.225-7014"  and  "252.225-7015", 
by  removing  "(10  U.S.C.  2241  note)" 
and  adding  in  its  place  "(10  U.S.C. 
2533a)";  and 

d.  In  paragraph  (c).  in  the  entry 
"252,225-7014",  by  removing  "(10 
U.S.C.  2241  note)"  and  adding  in  its 
place  "(10  U.S.C.  2533a)". 

6.  Section  252.225-7012  is  revised  to 
read  as  follows: 

252.225-701 2    Preference  for  Certain 
Domestic  Commodities. 

As  prescribed  in  225.7002-3(a).  use 
the  following  clause: 

Preference  for  Certain  Domestic  Commodities 
(Apr  2002) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Component  means  any  item  supplied  to 
the  Government  as  part  of  an  end  product  or 
of  another  component. 

(2)  End  product  means  supplies  delivered 
under  a  line  item  of  this  contract. 

(b)  The  Contractor  shall  deliver  under  this 
contract  only  such  of  the  following  items, 
either  as  end  products  or  components,  that 
have  been  been  grown,  reprocessed,  reused, 
or  produced  in  the  United  States,  its 
possessions,  or  Puerto  Rico: 

(1)  Food. 

(2)  Clothing. 

(3)  Tents,  tarpaulins,  or  covers. 

(4)  Cotton  and  other  natural  fiber  products. 

(5)  Woven  silk  or  woven  silk  blends. 

(6)  Spun  silk  yarn  for  cartridge  cloth. 

(7)  Synthetic  fabric,  and  coated  synthetic 
fabric,  including  all  textile  fibers  and  yarns 
that  are  for  use  in  such  fabrics. 

(8)  Canvas  products. 

(9)  Wool  (whether  in  the  form  of  fiber  or 
yarn  or  contained  in  fabrics,  materials,  or 
manufactured  articles). 

(10)  Any  item  of  individual  equipment 
(Federal  Supply  Class  8465)  manufactured 
from  or  containing  fibers,  yarns,  fabrics,  or 
materials  listed  in  this  paragraph  (b). 
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(c)  This  clause  does  not  apply— 

(1)  To  items  listed  in  section  25, 104(a)  of 
the  Federal  .Acquisition  Regulation  (F.-\R).  or 
other  items  for  vvhic:h  the  Go\ernment  has 
determined  that  a  satisfactory  quality  and 
sufficient  quantit\'  cannot  be  acquired  as  and 
when  needed  at  L'.S.  market  prices; 

(2)  To  end  products  in(  identally 
incorporating  cotton,  other  natural  Fibers,  or 
wool,  for  which  the  estimated  value  of  thp 
cotton,  other  natural  fibers,  or  wool — 

(i)  Is  not  more  than  10  percent  of  the  total 
price  of  the  end  product;  and 

(ii)  Does  not  ex(  eed  the  simplified 
acquisition  threshold  in  '•'.AR  part  2; 

(3)  To  foods  that  have  been  rudnuiaciured 
or  processed  in  the  United  States,  its 
possessions,  or  Puerto  Rico,  regardless  of 
where  the  foods  (and  any  component  if 
applic:able]  werf  grown  or  produced; 

(41  To  chemical  '.varfare  protective  clothing 
produced  in  the  countries  listed  in 
subsection  225.872-1  of  the  Defense  FAR 
Supplement;  or 

(5)  To  fibers  and  yarns  that  are  for  use  in 
svnthetic  fabric  or  coated  synthetic  fabric 
(but  does  apply  to  the  synthetic  or  coated 
synthetic  fabric  itself],  if — 

(i)  The  fahiic  is  to  be  used  as  a  component 
of  an  end  jirodut  t  that  is  not  a  textile 
product.  Examples  of  textile  products,  made 
in  whole  or  in  part  of  fabric,  include — 

(A)  Draperies,  floor  coverings,  furnishings, 
and  bedding  (Federal  Supply  Group  72. 
Household  and  Commercial  Furnishings  and 
Appliances); 

(B)  Items  made  in  whole  or  in  part  of  fabrii 
in  Federal  .Supply  Ciroup  h:'..  Textile/leather 
furs/apparel'findings/  tents/flags,  or  Federal 
Supply  Group  84,  Clothing.  Individual 
Equipment  and  Insignia; 

(C)  I'pholstered  seats  (whether  for 
household,  office,  or  other  use);  and 

(D)  Para(;hutes  (Federal  Supplv  Class 
1670);  or 

(ii)  The  fibers  and  yarns  are  para-araniid 
fibers  and  varns  manufactured  in  the 
Netherlands. 
(End  of  clause) 
IFR  Doc .  02-10094  Filed  4-2.5-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  235 
[DFARS  Case  2001-D002] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Research  and 
Development  Streamlined  Contracting 
Procedures 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  eliminate  the  requirement 
for  posting  of  solicitations  at  the 
Research  and  Development  Streamlined 
Solicitation  Web  site.  Posting  of 


solicitations  at  this  Web  site  is  no  longer 
necessary,  because  contracting  activities 
now  make  synopses  and  solicitations 
available  to  the  public  through  the 
Governmentwide  point  of  entn.' 
(FedBizOpps). 

EFFECTIVE  DATE:  April  26.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Angelena  Moy.  Defense  Acquisition 
Regulations  Council. 
OUSD(AT&L)DP(DAR).  IMD  3C132, 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062.  Telephone  (703)  602-H02; 
facsimile  (703)  602-0350.  Plea.se  cite 
DFARS  Case  2001-D002, 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

DFARS  subpart  235.70  contains 
streamlined  procedures  for  acquiring 
research  and  development  using  a 
standard  solicitation  and  contract 
format.  The  standard  format  is  available 
on  the  Research  and  Development 
Streamlined  Solicitation  (RDSS)  Web 
site  at  http://w\\iy.rciss.osd.nMl.  This 
final  rule  revises  DFARS  235  7003-2  to 
eliminate  the  requirement  for  posting  of 
individual  solicitations  at  the  RDSS 
Web  site.  Contracting  activities  now 
make  svnopses  and  solicitations 
available  to  the  public  through  the 
Governmentwide  point  of  entry 
(FedBizOpps).  in  accordance  with  FAR 
5.102  and  5.203. 

DoD  published  a  proposed  rule  at  66 
FR  63348  on  December  6,  2001    DoD 
received  no  comments  on  the  proposed 
rule.  Therefore,  DoD  is  adopting  the 
proposed  rule  as  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  Pt  spq.. 
because  the  rule  does  not  significantly 
change  solicitation  procedures  or  limit 
public  access  to  solicitation 
information. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq 


List  of  Subjects  in  48  CFR  Part  235 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Hegulations  Council. 

Therefore.  48  CFR  Part  235  is 
amended  as  follows; 

1.  The  authority  citation  fur  48  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
t-hapter  1, 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2.  Section  235.7003-2  is  revised  to 
read  as  fnllowi^; 

235.7003-2     RDSS  process. 

(a)  Svnnpsis.  The  synopsis  required 
bv  FAR  5  203  shall  include— 

(1)  The  information  required  by  FAR 
5.207:  and 

(21  A  statement  that  the  solicitation 
will  be  issued  in  the  research  and 
development  streamlined  solicitation 
format  shown  at  the  RDSS/C  Web  site. 

(b)  Solicitation 

(1)  The  solicitation,  to  be  made 
available  consistent  with  the 
requirements  of  FAR  5  102 — 

(i)  Shall  be  in  the  format  shown  at  the 
RDSS/C  Website; 

(ii)  Shall  include  the  applicable 
version  number  of  the  RDSS  standard 
format;  and 

(iii)  Shall  inc  orporate  by  reference  the 
appropriate  terms  and  conditions  of  the 
RDSS  standard  format. 

(2)  To  encourage  preparation  of  better 
cost  proposals,  consider  allowing  a 
delav  between  the  due  dates  for 
technical  and  cost  proposals. 

'FR  D(K    ()2-100P2  Filed  4-2S-02;  b;4.T  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  020419092-2092-01  ;  I.D. 
041802E] 

RIN  0648-AP97 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations: 
Atlantic  Large  Whale  Take  Reduction 
Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Temporary  area  and  gear 
restrictions. 

summary:  The  Assistant  Administrator 
for  Fisheries  (AA).  NOAA.  announces 
temporary  restrictions  consistent  with 
the  requirements  of  the  Atlantic  Large 
Whale  Take  Reduction  Plan's 
(ALWTRP)  implementing  regulations. 
These  restrictions  apply  to  lobster  trap 
and  anchored  gillnet  fishing  gear  in  an 
area  totaling  approximately  1.100  square 
nautical  miles  {nm2)  (2.038.5  km2)  in 
April  and  1.700  nm2  (3,150  km2)  in 
May  off  Cape  Ann,  MA  for  15  days.  The 
purpose  of  this  action  is  to  provide 
immediate  protection  to  an  aggregation 
of  North  Atlantic  right  whales  (right 
whales). 

DATES:  The  area  and  gear  restrictions  are 
effective  beginning  April  29.  2002 
through  May  13.  2002. 
ADDRESSES:  Send  comments  on  this 
document  to  Diane  Borggaard,  NMFS/ 
Northeast  Region.  One  Blackburn  Drive. 
Gloucester,  MA  01930.  Copies  of  the 
proposed  and  final  Dynamic  Area 
Management  (DAM)  rules. 
Environmental  Assessment  (EA). 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries. 
and  progress  reports  on  implementation 
of  the  ALWTRP  may  also  be  obtained  by 
writing  Diane  Borggaard,  NMFS/ 
Northeast  Region  at  the  address  above. 

Several  of  tne  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.nmfs.gov/whaletrp/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard.  NMFS/Northeast 
Region,  978-281-9145;  or  Patricia 
Lawson,  NMFS,  Office  of  Protected 
Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  The 
ALWTRP  was  developed  pursuant  to 
section  118  of  the  Marine  Mammal 
Protection  Act  (MMPA)  to  reduce  the 
incidental  mortality  and  serious  injury 
of  four  species  of  whales  (right,  fin. 
humpback,  and  minke)  due  to 
incidental  interaction  with  commercial 
fishing  activities.  The  ALWTRP. 
implemented  through  regulations 
codified  at  50  CFR  229.32.  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9,  2002.  NMFS  published 
the  final  rule  to  implement  the  DAM 
program  (67  FR  1133).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  temporarily  restrict  the  use  of 
lobster  trap  and  anchored  gillnet  fishing 


gear  in  areas  north  of  40°  N.  lat.  on  an 
expedited  basis  to  protect  North 
Atlantic  right  whales  (right  whales) 
where  the  animals  congregate  to  feed. 
The  regulations  found  at  §  229.32(g)(3) 
allow  NMFS  to:  (1)  require  the  removal 
of  all  lobster  trap  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap  and  anchored  gillnet 
fishing  within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
sufficiently  reduce  the  risk  of 
entanglement;  or  (3)  issue  an  alert  to 
fishermen  requesting  the  voluntary 
removal  of  all  lobster  trap  and  anchored 
gillnet  gear  for  a  15-day  period,  and 
asking  fishermen  not  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  3  or  more  right 
whales  sighted  within  an  area  (75nm2 
(139  km2))  such  that  right  whale  density 
is  equal  to  or  greater  than  0.04  right 
whales  per  nm2  (1.85  km2).  A  qualified 
individual  is  an  individual  ascertained 
by  NMFS  to  be  reasonably  able,  through 
training  or  experience,  to  identify  a  right 
whale.  Such  individuals  include,  but 
are  not  limited  to,  NMFS  staff,  U.S. 
Coast  Guard  and  Navy  personnel  trained 
in  whale  identification,  scientific 
research  survey  personnel,  whale  watch 
operators  and  naturalists,  and  mariners 
trained  in  whale  species  identification 
through  disentanglement  training  or 
some  other  training  program  deemed 
adequate  by  NMFS.  A  reliable  report 
would  be  a  credible  right  whale  sighting 
based  upon  which  a  DAM  zone  would 
be  triggered. 

On  April  14,  2002.  NMFS  received  a 
reliable  report  from  a  NMFS  aerial 
survev  team  of  8  right  whales,  in  the 
proximity  of  42°  31'  N  lat  and  70°  00.6' 
VV  long.  This  position  lies 
approximately  30  nautical  miles  east  of 
Cape  Ann.  Massachusetts  in  an  area 
called  Wildcat  Knoll. 

Once  a  DAM  zone  is  triggered,  NMFS 
will  determine  whether  to  impose,  in 
the  zone,  restrictions  on  fishing  and/or 
fishing  gear.  This  determination  is  based 
on  the  following  factors,  including  but 
not  limited  to:  the  location  of  the  DAM 
zone  with  respect  to  other  fishery 
closure  areas,  weather  conditions  as 
they  relate  to  the  safety  of  human  life  at 
sea,  the  type  and  amount  of  gear  already 
present  in  the  area,  and  a  review  of 
recent  right  whale  entanglement  and 
mortality  data. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above  and, 
through  this  action,  until  April  30,  2002, 
restricts  lobster  trap  and  gillnet  gear  set 
in  the  waters  bounded  by: 

42°  54'N  .  70°  30'W  (NW  Corner) 


42°  54'N,  69°  30'W 

42°  SOTM,  69°  30'W 

42°30'N,  70°15'W 

42°12'N,  70°15'W 

42°  12'N,  70°  30'W  (SW  Corner). 

This  DAM  zone  excludes  areas  of 
overlap  within  the  Seasonal  Area 
Management  (SAM)  West  area. 
Additionally,  the  DAM  abuts  but  does 
not  overlap  with  the  northen  boundary 
of  the  Cape  Cod  Bay  Critical  Habitat 
Area.  The  restrictions  for  the  DAM  zone 
are  as  follows:  All  anchored  gillnet  and 
lobster  trap  gear  must  be  removed  from 
these  waters  within  2  days  of 
publication  of  thisnotice  in  the  Federal 
Register,  and  no  new  gear  may  be  set  in 
this  area  during  the  restricted  period. 
On  May  1,  2002,  due  to  the  termination 
of  gear  restrictions  within  the  SAM 
West  area,  the  DAM  zone  and 
restrictions  will  be  expanded  to  include 
the  waters  bounded  by  the  following 
coordinates: 

42°  54'N  ,  70°  30'W  (NW  Comer) 

42°  54'N,  69°  30'W 

42° 12'N,  69°  30'W 

42°  12'N,  70°  30'W  (SW  Corner). 

The  restrictions  within  the  expanded 
DAM  zone  are  as  follows:  All  anchored 
gillnet  and  lobster  trap  gear  must  be 
removed  from  these  waters  and  no  new 
gear  may  be  set  in  this  area  during  the 
restricted  period.  The  restrictions  will 
remain  in  effect  through  May  13,  2002, 
unless  terminated  sooner  or  extended  by 
NMFS,  through  another  notification  in 
the  Federal  Register.  This  restriction 
will  be  announced  to  state  officials, 
fishermen,  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  members, 
and  other  interested  parties  through  e- 
mail,  phone  contact,  NOAA  website, 
and  other  appropriate  media 
immediately  upon  filing  with  the 
Federal  Register. 

Classification 

In  accordance  with  section  118(f)(9)  of 
the  MMPA.  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA)  has 
determined  that  this  action  is  necessary 
to  implement  a  take  reduction  plem  to 
protect  North  Atlantic  right  whales. 

This  action  falls  within  the  scope  of 
alternatives  and  impacts  analyzed  in  the 
Final  EA  prepared  for  the  ALWTRP's 
DAM  program.  Further  analysis  under 
NEPA  is  not  required. 

The  AA  finds  that  providing  prior 
notice  and  an  opportunity  for  public 
comment  on  this  action  would  prevent 
NMFS  from  executing  its  functions  to 
protect  and  reduce  serious  injury  and 
mortality  of  endangered  right  whales. 
To  meet  the  goals  of  the  DAM  program, 
the  agency  needs  to  be  able  to  create  a 
DAM  zone  and  implement  restrictions 
on  fishing  gear  as  soon  as  possible  once 
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the  criteria  are  triggered  and  NMFS 
determines  that  a  DAM  restricted  zone 
is  appropriate.  The  criteria  were 
triggered  with  respect  to  this  rule  on 
April  14.  2002.  If  NMFS  were  to  provide 
notice  and  an  opportunity  for  public 
comment  prior  to  the  creation  of  a  DAM 
restricted  zone,  the  right  whales  would 
most  likely  move  on  to  another  location 
before  NMFS  could  implement  the 
restrictions  designed  to  protect  them, 
thereby  rendering  the  action  obsolete. 
Therefore,  pursuant  to  5  U.S.C. 
553(b)(B),  the  AA  finds  that  good  cause 
exists  to  waive  notice  and  an 
opportunitv  to  comment  on  this  action 
to  implement  a  DAM  restricted  zone  to 
reduce  the  risk  of  entanglement  of 
endangered  right  whales  in  commercial 
lobster  trap  and  anchored  gillnet  gear  as 
such  procedures  would  be  impracticable 
and  contrarv  to  the  public  interest. 

For  the  same  reasons,  the  AA  finds 
that,  under  5  U.S.C.  553(d)(3),  good 
cause  exists  to  waive  the  30-day  delay 
in  effective  date.  If  NMFS  were  to  delay 
for  30  days  the  effective  date  of  this 
action,  the  right  whales  w^ould  likely 
move  to  another  location  between  the 
time  NMFS  approved  the  action  creating 
the  DAM  restricted  zone  and  the  time 
that  it  went  into  effect,  thereby 


rendering  the  action  ineffective  at 
reducing  the  risk  of  entanglement  of 
endangered  right  whales.  Nevertheless. 
NMFS  recognizes  the  need  for 
fishermen  to  have  time  to  renune  tlieu 
gear  from  a  DAM  zone  once  one  is 
approved.  Thus.  NMFS  makes  this 
action  effective  2  days  after  the  date  of 
publication  of  this  document  in  the 
Federal  Register.  NMFS  will  also 
endeavor  to  provide  notice  of  this  action 
to  fishermen  through  other  means  as 
soon  as  possible, 

NMFS  determined  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
bv  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act,  Following  slate 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS'  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 


The  D.\M  program  under  which 
NMFS  IS  taking  this  action  contains 
policies  with  federalism  implications 
\^arranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001, 
the  Assistant  Secretary  for 
Intergovernmental  and  Legislative 
Affairs,  Department  of  Commerce, 
provided  notice  of  the  DAM  program  to 
the  appropriate  elected  officials  in  states 
to  be  affected  by  actions  taken  pursuant 
to  the  DAM  program.  Federalism  issues 
raised  by  state  officials  were  addressed 
in  the  final  rule  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  that 
final  rule  is  a\-ailable  upon  request  (SEE 
ADDRESSES! 

This  rule  has  been  determined  to  be 
not  significant  under  EO  12866. 

Authority:  U)  L  .ii.C.  1.561  et  seq.  and  50 
CFK  229  32lg)(3). 

Dated:  April  19,  2002. 
RpbfiK  a  I.  Lent, 

Deput\  Assistant  Administrator  for 
Regulatory  Programs.  Sational  Marine 
Fisheries  Sen,  ice. 
il-K  Doi    02-10227  Filed  4-22-02:  4:55  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  njles  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  37, 38,  39  and  40 

RIN  3038-AB63 

Amendments  to  New  Regulatory 
Framework  for  Trading  Facilities  and 
Clearing  Organizations 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  Rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  proposing  a  number  of 
technical  amendments  to  its  rules 
implementing  the  Commodity  Futures 
Modernization  Act  of  2000  with  respect 
to  trading  facilities  and  clearing 
organizations.  The  Commission  is 
proposing  additional  categories  of 
exchange  rules  or  rule  amendments  that 
need  not  be  self-certified  to  the 
Commission:  amendments  to  the 
definitions  of  "rule"  and  "dormant 
contract;"  the  addition  of  new 
definitions  of  "dormant  contract 
market,"  "dormant  derivatives 
transaction  execution  facility,"  and 
"dormant  derivatives  clearing 
organization":  and  the  addition  of  a 
procedure  for  listing  or  relisting 
products  for  trading  on  a  registered 
entity  that  has  become  dormant. 
DATES:  Comments  must  be  received  bv 
June  25,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  N\V.,  VVashington.  DC 
20581,  attention:  Office  of  the 
Secretariat.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521  or  by  e-mail  to  secretary'@cftc.gov. 
Reference  should  be  made  to 
"Amendments  to  Trading  Facility 
Rules." 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  Three  Lafavette 
Centre.  1155  21st  Street,  NW., 


VVashington.  DC  20581.  Telephone: 
(202)  418-5260.  E-mail: 
PArchitzeI@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission,  on  August  10.  2001, 
promulgated  rules  implementing  those 
provisions  of  the  Commodity  Futures 
Modernization  Act  of  2000  (CFMA) 
relating  to  trading  facilities.'  66  FR 
42256.  These  rules,  parts  36  through  40 
of  the  Commission's  rules,  became 
effective  on  October  9,  2001. 

The  CFMA  profoundly  altered  federal 
regulation  of  commodity  futures  and 
option  markets.  The  new  statutory 
framework  established  two  categories  of 
markets  subject  to  Commission 
regulatory  oversight,  designated  contract 
markets  (contract  markets)  and 
registered  derivatives  transaction 
execution  facilities  (DTFs),  and  two 
categories  of  exempt  markets,  exempt 
boards  of  trade  and,  under  section 
2(h)(3)  of  the  Commodity  Exchange  Act 
(Act),  exempt  commercial  markets.  The 
Commission's  rules  relating  to  trading 
facilities  established  administrative 
procedures  necessary  to  implement  the 
CFMA.  interpreted  certain  of  the 
CFMA's  provisions  and  provided 
guidance  on  compliance  with  various  of 
its  requirements.  In  addition,  the 
Commission,  under  its  exemptive 
authoritv.  in  a  limited  number  of 
instances,  provided  relief  from,  or 
greater  flexibility  than,  the  CFMA's 
provisions.  The  Commission  is 
proposing  a  limited  number  of 
amendments  responding  to  initial  issues 
that  have  arisen  in  administering  its 
implementing  rules,  or  which  are 
technical  in  nature.  The  Commission 
will  consider  as  appropriate  additional 
amendments  to  the  rules  implementing 
the  CFMA  related  to  trading  facilities 
based  upon  further  administrative 
experience. 

II.  The  Proposed  Rules 

A.  Dormant  Contract  Markets  and 
Products 

The  Commission  has  long  required 
boards  of  trade,  before  relisting  a 
dormant  contract  for  trading,  to 
demonstrate  that  the  contract  continues 


'  The  CFMA  was  intended,  in  part,  "to  promote 
innovation  for  futures  and  derivatives."  'to  reduce 
systemic  risk,"  and  "to  transform  the  role  of  the 
Commission  to  oversight  of  the  futures  markets." 
See  section  2  of  the  C;FM.\ 


to  meet  the  Act's  requirements.  See  17 
CFR  5.2.  This  requirement  was  based 
upon  the  premise  that  contracts  that 
have  been  dormant  for  a  significant 
period  of  time  may  not  have  been 
updated  to  reflect  intervening  changes 
in  cash-market  practices,  and  therefore 
may  no  longer  meet  applicable  statutory 
and  regulatory  requirements. 
Accordingly,  the  relisting  of  a  dormant 
contract  was  treated  in  some  respects 
similarly  to  the  designation  of  a  new 
contract. 

Part  40  of  the  Commission's  rules 
implementing  the  CFMA  retains  the 
concept  that  the  Act's  requirements  for 
listing  a  new  product  for  trading  should 
also  be  applicable  when  relisting  a 
dormant  contract  for  trading. 
Specifically,  Commission  rule  40.2 
requires  that,  before  either  listing  a 
contract  or  relisting  a  dormant  contract 
for  trading,  registered  entities  certify 
that  the  product  complies  with  the  Act. 
The  Commission  is  proposing  to  amend 
its  part  40  requirements  relating  to 
dormant  contracts  in  two  ways. 

First,  the  Commission  is  proposing  to 
revise  the  exemptive  period  in  the 
definition  of  "dorinant  contract "  in  rule 
40.1  from  the  time  following  "initial 
listing"  to  the  time  following  initial 
exchange  certification  or  Commission 
approval.  The  Commission  originally 
used  "initial  listing"  to  mark  the 
beginning  of  the  exemptive  period  based 
upon  its  belief  that  registered  entities 
routinely  would  certify  products  to  the 
Commission  shortly  before  trading  was 
imminent  as  permitted  by  rule  40.2. 
However,  many  exchanges  have 
continued  their  prior  practice  of 
fulfilling  regulatory  requirements  well 
in  advance  of  a  product's  anticipated 
listing  date.  In  addition,  some 
exchanges  have  certified  to  the 
Commission,  but  have  never  listed  for 
trading,  a  number  of  new  products. 
Accordingly,  the  Commission  is 
proposing  that  the  exemptive  period 
under  the  dormant  contract  definition 
begin  running  from  the  time  of 
certification  or  Commission  approval. 
Second,  in  light  of  the  far  greater 
rapidity  with  which  markets  innovate 
and  change  today  compared  to  when  the 
dormant  contract  rule  was  first 
promulgated  and  the  lessened  burden  of 
a  siihple  self-certification  compared  to 
the  .previous  requirement  that  dormant 
contracts  be  approved  by  the 
Commission  prior  to  relisting,  and  for 
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consistency  with  the  operation  of  other 
rules,  the  Commission  is  proposing  to 
amend  rule  40.1  to  reduce  the  grace 
period  during  which  a  new  contract  is 
exempt  from  being  defined  as  dormant 
from  60  to  36  complete  calendar 
months. 

The  Commission  also  is  proposing  to 
amend  rule  40.2  so  that  it  would  apply 
in  instances  where  the  registered  entity 
itself  has  become  dormant.  Prior  to 
enactment  of  the  CFMA.  the  term 
"designated  contract  market"  denoted 
the  Commission-approved  products 
traded  on  a  board  of  trade.- 
Accordingly,  prior  to  the  CFMA,  a  board 
of  trade's  initial  application  for 
designation  as  a  contract  market  in  a 
commodity  triggered  review  of  both  the 
general  requirements  for  designation  as 
a  contract  market  as  well  as  those 
requirements  that  were  product-specific. 
If  a  board  of  trade  determined  to  relist 
a  contract  for  trading  after  all  of  its 
contracts  had  become  dormant,  the 
Commission  would  have  reviewed  both 
the  terms  and  conditions  of  the  product 
to  be  relisted  as  well  as  whether  the 
board  of  trade  continued  to  meet  the 
general  designation  requirements.  The 
Commission  is  proposing  to  amend 
parts  37.  38,  39  and  40  of  its  rules  to 
clarif\'  that,  when  a  registered  entity  that 
has  become  dormant  determines  to  list 
or  relist  an  initial  product  for  trading  (or 
in  the  case  of  a  derivatives  clearing 
organization,  to  accept  a  product  for 
clearing),  it  must  demonstrate  that  it 
continues  to  satisf\'  the  criteria  for 
designation  or  registration.  *  In  making 
such  a  demonstration,  a  registered  entity 
may  rely  upon  previously-submitted 
materials  that  still  pertain  to.  and 
accurately  describe,  current  conditions. 


B.  Product  Approval  Procedures 

Contract  markets  or  DTFs  may  request 
that  the  Commission  review  and 
approve  new  products  and  new  rules  or 
rule  amendments.  The  Commission  is 
proposing  to  amend  rules  40.3  and  40.5 
toinclude  a  provision  similar  to  that  for 
applications  for  contract  market 
designation  and  DTF  registration,  that 
the  applicant  or  submitting  entity 
identih-  with  particularity  information 
in  the  submission  that  will  be  subject  to 
a  request  for  confidential  treatment  and 
support  that  request  for  confidential 
treatment  with  reasonable  justification. 
See  rules  38.3(a)(5)  and  37.5(b)(5). 
Proposed  rule  40.3  also  provides  that 
the  terms  and  conditions  of  products  for 
which  approval  is  voluntarily  requested 
will  be  made  publicly  available  at  the 
time  of  their  submission  to  the 
Commission  to  enable  the  Commission, 
bv  obtaining  the  views  of  market 
participants  and  others,  to  ascertain 
whether  the  proposed  product  would  be 
readily  susceptible  to  manipulation,  or 
otherw-ise  violate  the  Act.-*  Finally,  the 
Commission  is  proposing  a  new^  rule 
40.8  to  make  clear  that  all  other 
information  required  by  the  core 
principles  to  be  made  public '  by  a 
registered  entity  will  be  treated  as 
public  information  by  the  Commission 
at  the  time  the  Commission  issues  an 
order  of  designation  or  registration,  a 
registered  entity  is  deemed  approved,  or 
a  rule  or  rule  amendment  is  approved  or 
deemed  approved  by  the  Commission  or 


-  !n  contrast,  the  CFMA  redefined  the  meaning  of 

"designated  contract  market"  to  refer  to  the 
approved  or  licensed  facility  on  which  futures 
contracts  and  commodity  options  are  traded. 

3  The  proposed  definitions  of  "dormant  contract 
market."  "dormant  derivatives  transaction 
execution  facility."  and  "dormant  derivatives 
clearing  organization"  provide  for  a  36-month 
initial  exemptive  period  that  would  begin  when  the 
Commission  issues  an  order,  mcluding  conditional 
orders,  designatmga  contract  market  or  registering 
a  DTF  or  a  derivative.s  clearing  organization. 

The  Commission  is  also  proposing  two  technical 
amendments  related  to  continuing  goodstanding 
designation  or  registration  status-  The  first  would 
make  clear  that  the  notification  procedure  availaitle 
to  contract  markets  to  operate  as  a  DTF  applies  only 
to  active  contract  markets,  .^ccordinglv,  before 
using  this  notification  procedure,  dormant  contract 
markets  must  reinstate  their  active  contract  market 
status.  Of  course.  the\  could  also  become  a 
registered  DTF  by  application.  The  second  would 
provide  that,  upon  a  change  of  ownership  of  a 
contract  market  or  DTF.  the  new  owners  must 
certify  that  the  facility  continues  to  meet  the 
respective  designation  or  registration  requirements. 


■*  Commission  staff  routinely  conduct  trade 
interv  lews  when  reviewing  novel  instruments  to 
ascertain  the  relative  susceptibility  of  a  product  to 
being  manipulated.  To  be  meaningful,  these 
interviews  require  the  release  of  the  proposed 
instrument's  terms  and  conditions.  Generally,  the 
Commission  also  intends  to  continue  its  long- 
standing practice  of  requesting  public  comment  on 
the  terms  and  conditions  of  new  products  under 
review  for  Commission  approval  by  publication  of 
notices  in  the  Federal  Register.  In  instances  where 
notice  in  the  Federal  Register  is  impracticable  or 
otherwise  unnecessary,  nonce  of  a  submission  for 
voluntary  approval  and  of  the  public  availability  of 
the  proposed  product's  terms  and  conditions  will 
be  through  the  Commission's  internet  web  site 
(w\vw  cftc.gov). 

The  terms  and  conditions  of  products  eligible  for 
trading  by  self-certification  must  be  made  publicly 
available  by  the  contract  market  (Core  Principle  7) 
or  the  DTF  (Core  Principle  4).  and  will  be  available 
from  the  Commission,  at  the  time  that  the  exchange 
legallv  could  commence  trading — the  beginning  of 
the  business  day  following  certification  to  the 
Commission. 

'•This  requirement  is  limited  to  information 
required  to  be  made  public  by  a  registered  entity 
under  a  core  principal,  and  does  not  apply  to 
additional  materials  that  may  be  filed  in  support  of 
an  application  for  designation  or  registration.  For 
example,  section  5(d)(")  of  the  Act  requires  contract 
markets  to  make  publicly  available  information 
concerning  "the  terms  and  conditions  of  the 
contracts  of  the  contract  market  and  the 
mechanisms  for  executing  transactions  on  or 
through  the  facilities." 


can  first  be  made  effective  by  the 
registered  entity. 

C  Exchange  Fees 

The  Commission  is  also  proposing  to 
amend  rules  40  1.  40.4  and  40.6 
explicitly  to  address  the  procedures 
applicable  to  the  imposition  or 
amendment  of  exchange  fees.  Generally, 
the  Commission  is  clarifying  that  only 
fees  related  to  delivery  of  an 
enumerated  agricultural  commodity 
would  be  subject  to  the  prior-approval 
requirements  of  the  Act,  and  that  all 
other  fees  would  be  subject  only  to  the 
certification  requirement.  Fees  or  fee 
changes  of  any  type  of  less  than  Si  00 
are  proposed  to  be  exempt  from  the 
certification  requirement  (or  the  prior- 
approval  requirement,  if  applicable)  as 
de  mmimis.  Specifically,  the 
Commission  is  proposing  to  amend  the 
definition  of  "terms  and  conditions"  in 
rule  40.1  to  reference  explicitly 
deliver>-related  fees.  It  is  also  proposing 
to  amend  rule  40.4  to  make  clear, 
however,  that  the  imposition  or 
amendment  of  such  deliver\-reiated  fees 
bv  less  than  Si  00  per  contract  is  not 
material  for  purposes  of  the  prior- 
approval  requirement  relating  to 
amendments  of  the  terms  or  conditions 
of  contracts  on  agricultural 
commodities.''  Moreover,  the 
Commission  is  proposing  to  amend  rule 
40.6  to  provide  that  the  imposition  or 
change  of  any  fee  by  less  than  Si  00, 
including  delivery-related  fees,  need  not 
be  certified  to  the  Commission,' 

D.  Definition  of  Rule 

The  Commission  is  also  proposing  to 
amend  the  definition  of  "rule"  in  part 
40. P  to  exclude  from  its  meaning 


'■Separately,  the  Commission  is  proposing  to 
revise  the  list  of  rule  amendments  that  are  not 
material  changes  to  futures  contracts  on  the 
enumerated  agricultural  commodities  to  clarify  that 
rule  changes  not  required  to  be  certified  to  the 
(Commission  under  rule  40  61c)  are  also  not 
material. 

"  Such  a  certification  includes  the  exchange's 
determination  that  the  fee  or  fee  change  complies 
with  the  exchange's  obligation  under  Core  Principle 
18  that  its  actions  avoid  resulting  in  an 
unreasonable  restraint  of  trade  or  imposing  any 
material  anticompetitive  burden  on  trading 

"  With  respect  in  general  to  the  definition  of 
"rule."  Commission  staff  in  recent  months  has 
learned,  through  bulletins  and  notices  to  the 
members  of  registered  entities,  of  a  number  of  rule 
changes  that  were  not  appropriately  submitted  to 
the  Commission  for  review  under  Part  40.  The 
Commission  reminds  registered  entities  that  the 
definition  of  "rule  "  under  part  40.1  encompasses 
more  than  just  provisions  labeled  as  "rules  "  in 
rulebooks.  but  includes,  among  other  things, 
resolutions,  interpretations  and  stated  policies.  In 
order  to  relieve  any  administrative  burdens, 
registered  entities  may  submit  rule  changes  to  the 
Commission  in  the  form  of  member  bulletins  and 
notices,  so  long  as  those  submissions  are  labeled 

Continued 
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exchange  actions  relating  to  the  setting 
of  margin  levels,  except  with  respect  to 
security  futures  products  and  contracts 
on  stock  indices.  Prior  to  the  CFMA, 
section  5a(a)(12)  of  the  Act  required  that 
all  changes  to  contract  terms  and 
conditions,  with  the  exception  of  rules 
relating  to  the  setting  of  margin  levels, 
be  submitted  to  the  Commission  for 
prior  approval,  "^he  ability  to  adjust 
margin  levels  was  afforded  this  special 
status  because  of  the  recognized  need 
for  exchanges  to  change  margin  levels 
rapidly,  often  changing  margin  levels 
within  a  single  trading  session,  in 
response  to  changing  market  conditions. 
In  section  113  of  the  CFMA,  Congress 
removed  the  prior-approval  provision, 
providing  instead  that  registered  entities 
could  amend  their  rules  by  self- 
certification.  However,  there  is  no 
indication  that  Congress  intended 
thereby  to  affect  the  special  status 
accorded  rules  relating  to  the  setting  of 
margin  levels,*^  Accordingly,  the 
Commission  believes  that  specifically 
excluding  the  setting  of  margin  levels 
(except  with  respect  to  stock  index 
products  and  security  futures  products) 
from  the  definition  of  "rule"  is 
consistent  with  Congress"  intent  and 
with  the  public  interest.'" 

m.  Cost-Benefit  Analysis 

Section  15  of  the  Act,  as  amended  by 
section  119  of  the  CFMA.  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  Section 
15  does  not  require  the  Commission  to 
quantifv'  the  costs  and  benefits  of  a  new- 
regulation  or  to  determine  whether  the 
benefits  of  the  proposed  regulation 
outweigh  its  costs.  Rather,  section  15 
simply  requires  the  Commission  to 
"consider  the  costs  and  benefits"  of  its 
action,  in  light  of  five  broad  areas  of 
market  and  public  concern:  protection 
of  market  participants  and  the  public; 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets; 
price  discover}';  sound  risk  management 
practices;  and  other  public  interest 
considerations.  Accordingly,  the 


and.  if  necessary,  certified  in  accordance  with  the 
procedural  requirements  of  part  40. 

"In  this  regard,  (Congress  did  not  modify  the  Act's 
other  provisions  relating  to  margins.  See  section 
2(a)(C){v). 

'"The  Commission  is  also  proposing  a  number  of 
technical  amendments  Appendix  C  to  part  40 
details  the  information  that  foreign  boards  of  trade 
should  include  in  a  request  for  no-action  relief  to 
offer  and  sell  to  persons  in  the  Ignited  Slates  futures 
contracts  on  broad-based  foreign  securities  indices. 
The  Commission  is  proposing  to  amend  that 
guidance  to  incorporate  the  changes  made  by  the 
CFMA  to  the  criteria  for  designating  such  stock 
indexes.  The  Commission  is  also  proposing 
conforming  changes  to  a  number  of  delegations  in 
the  rules  and  to  several  other  provisions. 


Commission  could  in  its  discretion  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  of  concern  and  could 
in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  proposed  rules  constitute  a 
package  of  largely  procedural 
amendments  to  the  rules  it  recently 
promulgated  to  implement  the  CFMA. 
Many  of  the  proposed  amendments 
merely  clarify  or  make  explicit  existing 
requirements.  Others  reduce  required 
submissions  to  the  Commission.  Except 
for  the  proposal  to  require  that  dormant 
contract  markets  reapply  for  designation 
prior  to  listing  products  for  trading, 
none  of  the  proposed  amendments 
imposes  a  significant  obligation,  burden 
or  cost  on  any  person  or  registered 
entity.  With  regard  to  dormant  contract 
markets,  the  public  interest  in  ensuring 
that  a  dormant  market  meets  the 
requirements  of  the  Act  when  it  lists  or 
relists  an  initial  product  for  trading 
outweigh  the  burden  of  reapplying  for 
contract  market  designation.  The  cost  of 
reapplying  for  designation  should  be 
diminished  to  the  extent  that  a  contract 
market  has  kept  its  rules,  trading 
platform  and  other  aspects  of  its 
infrastructure  up-to-date  during  the 
period  it  was  dormant.  On  the  other 
hand,  to  the  extent  that  a  dormant 
contract  market  has  not  kept  its 
infrastructure  up-to-date  during  the 
period  of  dormancy,  the  public  interest 
in  a  review  of  its  reapplication 
increases. 

After  considering  the  five  factors 
enumerated  in  the  Act.  the  Commission 
has  determined  to  propose  the  revisions 
to  its  rules  discussed  above.  The 
Commission  invites  public  comment  on 
its  application  of  the  cost-benefit 
provision.  Commenters  also  are  invited 
to  submit  any  data  that  they  may  have 
quantif\ing  the  costs  and  benefits  of  the 
proposed  rules  with  their  comment 
letters, 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  etseq.,  requires  federal 
agencies,  in  promulgating  rules,  to 
consider  the  impact  of  those  rules  on 
small  entities.  The  rules  adopted  herein 
would  affect  contract  markets  and  other 
registered  entities.  The  Commission  has 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  small  entities  in 


accordance  with  the  RFA."  In  its 
previous  determinations,  the 
Commission  has  concluded  that 
contract  markets.  DTFs  and  clearing 
organizations  are  not  small  entities  for 
the  purpose  of  the  RFA.i- 

Accordingly,  the  Commission  does 
not  expect  the  rules,  as  proposed  herein, 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  the  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  proposed  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  invites  the  public  to 
comment  on  this  finding  and  on  its 
proposed  determination  that  the  trading 
facilities  covered  by  these  rules  would 
not  be  small  entities  for  purposes  of  the 
RFA. 

B.  Paperwork  Reduction  Act  of  1995 

This  proposed  rulemaking  contains 
information-collection  requirements.  As 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Commission  has  submitted  a  copy  of 
this  section  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Collection  of  Information:  Rules 
Relating  to  Part  37,  Establishing 
Procedures  for  Entities  to  be  Registered 
as  Derivatives  Transaction  Execution 
Facilities  (DTFs),  OMB  Control  Number 
3038-0053.  The  proposed  rules  will  not 
change  the  burden  previously  approved 
by  OMB. 

The  estimated  burden  was  calculated 
as  follows: 

Estimated  number  of  respondents:  10. 

Annual  responses  by  each 
respondent:  1. 

Total  annual  responses:  10. 

Estimated  average  hours  per  response: 
200. 

Annual  reporting  burden:  2,000. 

Collection  of  Information:  Rules 
Relating  to  Part  38,  Establishing 
Procedures  for  Entities  to  Become 
Designated  as  Contract  Markets,  OMB 
Control  Number  3038-0052.  The 
proposed  rules  will  not  change  the 
burden  previously  approved  by  OMB, 

The  estimated  burden  was  calculated 
as  follows: 

Estimated  number  of  respondents:  10. 

Annual  responses  by  each 
respondent:  1. 

Total  annual  responses:  10. 

Estimated  average  hours  per  response: 
300, 

Annual  reporting  burden:  3,000. 


"47FR  18618-21  (Apr.  30.  1982). 

'247  FR  18618.  18619  (April  30,  1982) 
(discussing  contract  markets):  66  FR  42256.  42268 
(August  10.  2001)  (discussing  DTFs);  66  FR  45605. 
45609  (August  29.  2001)  (discussing  DCOs). 
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Collection  of  Information:  Rules 
Relating  to  Part  39,  Establishing 
Procedures  for  Entities  to  Become 
Registered  as  Derivatives  Clearing 
Organizations.  0MB  Control  Number 
3038-0051.  The  proposed  rules  will  not 
change  the  burden  previouslv  approved 
by  0MB. 

The  estimated  burden  was  calculated 
as  follows: 

Estimated  number  of  respondents:  10. 

Reports  annually  by  each  respondent: 
1. 

Total  annual  responses:  10. 

Estimated  Average  hours  per 
response:  200. 

Annual  burden  in  fiscal  year:  2.000. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Room  10202.  New  Executive  Office 
Building.  725  17th  Street,  N\V.. 
Washington.  DC  20503;  Attention:  Desk 
Officer  for  the  Commodity  Futures 
Trading  Commission. 

The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in: 

Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have  a 
practical  use; 

Evaluating  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

Minimizing  the  burden  of  collecting 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g..  permitting 
electronic  submission  of  responses. 

0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  0MB  is  best  assured  of  having  its  full 
effect  if  0MB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Commission  on  the  proposed 
regulations. 

Copies  of  the  information  collection 
submission  to  0MB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 


Street,  NW..  Washington.  DC  20581. 
(202) 418-5160. 

List  of  Subjects 

1 7  CFR  Part  37 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

1 7  CFR  Part  38 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

1 7  CFR  Part  39 

Commodity  futures.  Consumer 
protection. 

1 7  CFR  Part  40 

Commodity  futures.  Contract  markets. 
Designation  application.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act.  as  amended  by  the  Commodity 
Futures  Modernization  Act  of  2000. 
Appendix  E  of  Pub.  L,  106-554,  114 
Stat.  2763  (2000),  and  in  particular, 
sections  la.  2.  3.  4.  4c.  4i.  5.  5a,  5b.  5c. 
5d.  6  and  8a  thereof,  the  Commission 
herebv  proposes  to  amend  Chapter  I  of 
Title  i  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  37— DERIVATIVES 
TRANSACTION  EXECUTION 
FACILITIES 

1.  The  authority  citation  for  part  37  is 
revised  to  read  as  follows: 

.Authority:  7  U.S.C.  2.  5.  6,  6c.  6(c).  7a  and 

12a.  as  amended  bv  Appendix  E  of  Pub.  L. 
105-554.  114  Stat.'276.3.'\-365. 

2.  Section  37,2  is  revised  to  read  as 

follows: 

§37.2    Exemption. 

Contracts,  agreements  or  transactions 
traded  on  a  derivatives  transaction 
execution  facility  registered  as  such 
with  the  Commission  under  section  5a 
of  the  Act,  the  facility  and  the  facility's 
operator  are  exempt  from  all 
Commission  regulations  for  such 
activity,  except  for  the  requirements  of 
this  part  37  and  §§1.3.  1.31.  1.59(d). 
1.63(cj.  15.05.  33.10.  part  40.  part  41 
and  parti  190  of  this  chapter,  and  as 
applicable  to  the  market,  parts  15 
through  21  of  this  chapter,  which  are 
applicable  to  a  registered  derivatives 
transaction  execution  facility  as  though 
thev  were  set  forth  in  this  section  and 
included  specific  reference  to 
derivatives  transaction  execution 
facilities. 

3.  Section  37.5  is  amended  by  revising 
paragraphs  (a),  (b).  and  (f)(1)  to  read  as 
follows: 


§  37.5    Procedures  for  registration. 

(a)  S'otificatian  by  contract  markets. 
(1)  To  operate  as  a  registered  derivatives 
transaction  execution  facility  pursuant 
to  section  5a  of  the  Act.  a  board  of  trade, 
facility  or  entity  that  is  designated  as  a 
contract  market,  which  is  not  a  dormant 
contract  market  as  defined  in  §40.1  of 
this  chapter,  must: 

(i)  Comply  with  the  core  principles 
for  operation  under  section  5a(d)  of  the 
Act  and  the  provisions  of  this  part  37; 
and 

(ii)  Notif\-  the  Commission  of  its 
intent  to  so  operate  by  filing  with  the 
Secretary  of  the  Commission  at  its 
Washington.  DC.  headquarters  a  copy  of 
the  facility's  rules  (which  may  be 
trading  protocols)  or  a  list  of  the 
designated  contract  market's  rules  that 
applv  to  operation  of  the  derivatives 
transaction  execution  facility,  and  a 
certification  by  the  contract  market  that 
it  meets; 

(A)  The  requirements  for  trading  of 
section  5a(b)  of  the  Act;  and 

(B)  The  criteria  for  registration  under 
section  5a(c)  of  the  Act. 

(2)  Before  using  the  notification 
procedure  of  paragraph  (a)  of  this 
section  for  registration  as  a  derivatives 
transaction  execution  facility,  a  dormant 
contract  market  as  defined  in  §40.1  of 
this  chapter  must  reinstate  its 
designation  under  §  38.3(a)(2)  of  this 
chapter 

(b)  Registration  by  application — (1) 
Initial  registration.  A  board  of  trade, 
facilitv  or  entity  shall  be  deemed  to  be 
registered  as  a  derivatives  transaction 
execution  facility  thirty  days  after 
receipt  (during  the  business  hours 
defined  in  §40.1  of  this  chapter)  by  the 
Secretary  of  the  Commission  at  its 
Washington.  DC.  headquarters,  of  an 
application  for  registration  as  a 
derivatives  transaction  execution 
facility  unless  notified  otherwise  during 
that  period,  or.  as  determined  by 
Commission  order,  registered  upon 
conditions,  if: 

(i)  The  application  demonstrates  that 
the  applicant  satisfies  the  requirements 
for  trading  and  the  criteria  for 
registration  of  sections  5a(b)  and  5a(c)  of 
the  Act.  respectively; 

(ii)  The  submission  is  labeled 
"Application  for  DTP  Registration"; 

(iii)  The  submission  includes: 

(A)  The  derivatives  transaction 
execution  facility's  i^les.  which  may  be 
trading  protocols; 

(B)  Any  agreements  entered  into  or  to 
be  entered  into  between  or  among  the 
facility,  its  (iperator  or  its  participants, 
technical  manuals  and  other  guides  or 
instructions  for  users  of  such  facility, 
descriptions  of  any  system  test 

.  procedures,  tests  conducted  or  test 
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results,  and  descriptions  of  the  trading 
mechanism  or  algorithm  used  or  to  be 
used  by  such  facility,  to  the  extent  such 
documentation  was  otherwise  prepared: 
and 

(C)  To  the  extent  that  compliance 
with  the  requirements  for  trading  or  the 
criteria  for  recognition  is  not  self- 
evident,  a  brief  explanation  of  how  the 
rules  or  trading  protocols  satisfy  each  of 
the  conditions  for  registration: 

(iv)  The  applicant  does  not  amend  or 
supplement  the  application  for 
recognition,  except  as  requested  by  the 
Commission  or  for  correction  of 
typographical  errors,  renumbering  or 
other  nonsubstantive  revisions,  during 
that  period: 

(v)  The  applicant  identifies  with 
particularity  information  in  the 
application  that  will  be  subject  to  a 
request  for  confidential  treatment  and 
supports  that  request  for  confidential 
treatment  with  reasonable  justification; 
and 

(vi)  The  applicant  has  not  instructed 
the  Commission  in  writing  at  the  time 
of  submission  of  the  application  or 
during  the  review  period  to  review  the 
application  pursuant  to  the  time 
provisions  of  and  procedures  under 
section  6  of  the  Act. 

[2)  Reinstatement  of  donnant 
registration.  Before  listing  products  for 
trading,  a  dormant  derivatives 
transaction  execution  facility  as  defined 
in  §40.1  must  reinstate  its  registration 
under  the  procedures  of  paragraphs 
(a)(1)  or  (b)(1)  of  this  section,  as 
applicable:  proiided  however,  that  an 
application  for  reinstatement  may  rely 
upon  previously  submitted  materials 
that  still  pertain  to,  and  accurately 
describe,  current  conditions. 
***** 

(f)  Delegation  of  authority:  (1)  The 
Commission  hereby  delegates,  until  it 
orders  otherwise,  to  the  Director  of  the 
Division  of  Trading  and  Markets  and 
separately  to  the  Director  of  Economic 
Analysis  or  such  other  employee  or 
employees  as  the  Directors  may 
designate  from  time  to  time,  with  the 
concurrence  of  the  General  Counsel  or 
the  General  Counsel's  delegatee, 
authority  to  exercise  the  functions 
provided  under  paragraph  (d)  of  this 
section. 
***** 

4.  Section  37.6  is  amended  by  revising 
paragraphs  (a),  (b).  (b)(1),  (b)(2)' and 
(b)(2)(i)  introductor>'  text,  (b)(2)(iii).  and 
(c)  to  read  as  follows: 

§  37.6    Compliance  with  core  principles. 

(a)  In  general.  To  maintain 
registration  as  a  derivatives  transaction 
execution  facility  upon  commencing 


operations  by  listing  products  for 
trading  or  otherwise,  or  for  a  dormant 
derivatives  transaction  execution 
facility  as  defined  in  §40.1  of  this 
chapter  thai  has  been  reinstated  under 
§  37.5(b)(2)  upon  recommencing 
operations  by  relisting  products  for 
trading  or  otherwise,  and  on  a 
continuing  basis  thereafter,  the 
derivatives  transaction  execution 
facility  must  have  the  capacity  to  be. 
and  be,  in  compliance  with  the  core 
principles  of  section  5a(d)  of  the  Act. 

(b)  New  and  reinstated  derivatives 
transaction  execution  facilities. — (1) 
Certification  of  compliance.  Unless  an 
applicant  for  registration  or  for 
reinstatement  of  registration  has  chosen 
to  make  a  voluntary  demonstration 
under  paragraph  (b)(2)  of  this  section,  a 
newly  registered  derivatives  transaction 
execution  facility  at  the  time  it 
commences  operations,  or  a  dormant 
derivatives  transaction  execution 
facility  as  defined  in  §40.1  of  this 
chapter  at  the  time  that  it  recommences 
operations,  must  certify  to  the 
Commission  that  it  has  the  capacity  to. 
and  will,  operate  in  compliance  with 
the  core  principles  under  section  5a(d) 
of  the  Act. 

(2)  Voluntary  demonstration  of 
compliance.  An  applicant  for 
registration  or  for  reinstatement  of 
registration  may  choose  to  make  a 
voluntary  demonstration  of  its  capacity 
to  operate  in  compliance  with  the  core 
principles  as  follows: 

(i)  At  least  thirty  days  prior  to 
commencing  or  reconunencing 
operations,  the  applicant  for  registration 
or  for  reinstatement  of  registration  must 
file  (during  the  business  hours  defined 
in  §  40.1  of  this  chapter)  with  the 
Secretary  of  the  Commission  at  its 
Washington,  DC,  headquarters,  either 
separately  or  with  the  application 
required  by  §  37.5,  a  submission  that 
includes: 
***** 

(iii)  If  it  appears  that  the  applicant  has 
failed  to  make  the  requisite  showing,  the 
Commission  will  so  notify  the  applicant 
at  the  end  of  that  period.  Upon 
commencement  or  recommencement  of 
operations  by  the  derivatives  transaction 
execution  facility,  such  a  notice  may  be 
considered  by  the  Conunission  in  a 
determination  to  issue  a  notice  of 
violation  of  core  principles  under 
section  5c(d)  of  the  Act. 

(c)  Existing  derivatives  transaction 
execution  facilities. — (1)  In  general. 
Upon  request  by  the  Commission,  a 
registered  derivatives  transaction 
execution  facility  shall  file  with  the 
Commission  such  data,  documents  and 
other  information  as  the  Commission 


may  specif}'  in  its  request  that 
demonstrates  that  the  registered 
derivatives  transaction  execution 
facility  is  in  compliance  with  one  or 
more  core  principles  as  specified  in  the 
request  or  that  is  requested  by  the 
Commission  to  enable  the  Commission 
to  satisf\-  its  obligations  under  the  Act. 
(2)  Change  of  owners.  Upon  a  change 
of  ownership  of  an  existing  registered 
derivatives  transaction  execution 
facility,  the  new  owner  shall  file  with 
the  Secretary  of  the  Commission  at  its 
Washington,  D.C.,  headquarters,  a         , 
certification  that  the  derivatives 
transaction  execution  facility  meets  the 
requirements  for  trading  and  the  criteria 
for  registration  of  sections  5a(b)  and 
5a(c)  of  the  Act,  respectively. 


PART  38— DESIGNATED  CONTRACT 
MARKETS 

5.  The  authority  citation  for  Part  38  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2,  5,  6,  6c,  7  and  12a. 
as  amended  bv  Appendix  E  of  Pub.  L.  106- 
554.  114  Stat. "2763A-365. 

6.  Section  38.2  is  revised  to  read  as 
follows: 

§  38.2    Exemption. 

Agreements,  contracts,  or  transactions 
traded  on  a  designated  contract  market 
inder  section  6  of  the  Act,  the  contract 
market  and  the  contract  market's 
operator  are  exempt  from  all 
Commission  regulations  for  such 
activity,  except  for  the  requirements  of 
this  part  38  and  §§  1.3, 1.12(e),  1.31, 
1.37(c)-(d),  1.38,  1.52,  1.59(d),  1.63(c), 
1.67,  33.10,  part  9,  parts  15  through  21, 
part  40,  part  41  and  part  190  of  this 
chapter. 

7.  Section  38.3  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  38.3    Procedures  for  designation  by 
application.  \ 

(a)(1)  Initial  Application.  A  board  of 
trade  or  trading  facility  shall  be  deemed 
to  be  designated  as  a  contract  market 
sixty  days  after  receipt  (during  the 
business  hours  defined  in  §40.1  of  this 
chapter)  by  the  Secretary  of  the 
Commission  at  its  Washington,  DC, 
headquarters,  of  an  application  for 
designation  unless  notified  otherwise 
during  that  period,  or,  as  determined  by 
Commission  order,  designated  upon   ' 
conditions,  if: 

(i)  The  application  demonstrates  that 
the  applicant  satisfies  the  criteria  for 
designation  of  section  5(b)  of  the  Act, 
the  core  principles  for  operation  under 
section  5(d)  of  the  Act  and  the 
provisions  of  this  part  38: 
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(ii)  The  application  is  labeled  as  being 
submitted  pursuant  to  this  part  38; 
(iii)  The  application  includes: 

(A)  A  copy  of  the  applicant's  rules 
and  any  technical  manuals,  other  guides 
or  instructions  for  users  of.  or 
participants  in,  the  market,  including 
minimum  financial  standards  for 
members  or  market  participants; 

(B)  A  description  of  the  trading 
system,  algorithm,  security  and  access 
limitation  procedures  with  a  timeline 
for  an  order  from  input  through 
settlement,  and  a  copy  of  any  system 
test  procedures,  tests  conducted,  test 
results  and  the  nature  of  contingency  or 
disaster  recovery  plans; 

(C)  A  copy  of  any  documents 
pertaining  to  the  applicant's  legal  status 
and  governance  structure,  including 
governance  fitness  information; 

(D)  A  copy  of  any  agreements  or 
contracts  entered  into  or  to  be  entered 
into  bv  the  applicant,  including 
partnership  or  limited  liability 
company,  third-party  regulator^'  service, 
member  or  user  agreements,  that  enable 
or  empower  the  applicant  to  comply 
with  a  designation  criterion  or  core 
principal;  and 

(E)  To  the  extent  that  any  of  the  items 
in  §38.3(a)(l)(iii)(AHD)  raise  issues 
that  are  novel,  or  for  which  compliance 
with  a  condition  for  designation  is  not 
self-evident,  a  brief  explanation  of  how 
that  item  and  the  application  satisfies 
the  conditions  for  designation; 

(iv)  The  applicant  does  not  amend  or 
supplement  the  designation  application, 
except  as  requested  by  the  Commission 
or  for  correction  of  typographical  errors, 
renumbering  or  other  nonsubstantive 
revisions,  during  that  period; 

(v)  The  applicant  identifies  with 
particularity  information  in  the 
application  that  will  be  subject  to  a 
request  for  confidential  treatment  and 
supports  that  request  for  confidential 
treatment  with  reasonable  justification; 
and 

(vi)  The  applicant  has  not  instructed 
the  Commission  in  writing  at  the  time 
of  submission  of  the  application  or 
during  the  review  period  to  review  the 
application  pursuant  to  procedures 
under  section  6  of  the  Act. 

(2)  Reinstatement  of  dormant 
designation.  Before  listing  or  relisting 
products  for  trading,  a  dormant 
designated  contract  market  as  defined  in 
§40.1  of  this  chapter  must  reinstate  its 
designation  under  the  procedures  of 
paragraph  (a)(1)  of  this  section;  provided 
however,  that  an  application  for 
reinstatement  may  rely  upon  previously 
submitted  materials  that  still  pertain  to, 
and  accurately  describe,  current 
conditions. 


8.  Section  38.4(a)(2)  is  revised  to  read 
as  follows: 

§  38.4    Procedures  for  listing  products  and 
implementing  contract  market  rules. 

(a)  Request  for  Commission  approval 
of  rules  and  products.  (1)  *  *  * 

(2)  Notwithstanding  the  forty-five  day 
review  period  for  voluntan.'  approval 
under  §§  40.3(b)  and  40.5(b)  of  this 
chapter,  the  operating  rules  and  the 
terms  and  conditions  of  products 
submitted  for  voluntan,"  Commission 
approval  under  §  40.3  or  §  40.5  of  this 
chapter  that  have  been  submitted  at  the 
same  time  as  an  application  for  contract 
market  designation  or  an  application 
under  §  38.3(a)(2)  to  reinstate  the 
designation  of  a  dormant  contract 
market  as  defined  in  §40.1  of  this 
chapter,  or  while  one  of  the  foregoing  is 
pending,  will  be  deemed  approved  by 
the  Commission  no  earlier  than  the 
facility  is  deemed  to  be  designated  or 
reinstated. 
»         *         *         *         * 

9.  Section  38.5  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§38.5    Information  relating  to  contract 
market  compliance. 

***** 

(c)  Upon  a  change  of  ownership  of  an 
existing  designated  contract  market,  the 
new  owner  shall  file  with  the  Secretary- 
of  the  Commission  at  its  Washington. 
DC,  headquarters,  a  certification  that  the 
designated  contract  market  meets  all  of 
the  requirements  of  sections  5(b)  and 
5(d)  of  the  Act  and  the  provisions  of  this 
part  38. 

PART  39— DERIVATIVES  CLEARING 
ORGANIZATIONS 

10.  The  authority  citation  for  part  39 
is  revised  to  read  as  follows: 

Authority:  7  I'.S.C.  7b  as  amended  by 
.Xppendix  E  of  Pub.  L.  106-554.  114  Stat. 
276;iA-365. 

11.  Section  39.4  is  amended  by 
revising  the  section  heading,  by 
redesignating  the  text  in  paragraph  (c)  as 
paragraph  (c)(2)  and  by  adding  a  new- 
paragraph  (c)(1)  to  read  as  follows: 

§39.4    Procedures  for  implementing 
derivatives  clearing  organization  rules  and 
clearing  new  products. 

***** 

(c)  Acceptance  of  new  products  for 
clearing.  (1)  A  dormant  derivatives 
clearing  organization  within  the 
meaning  of  §  40.1  of  this  chapter  may 
not  accept  for  clearing  a  new  product 
until  its  registration  as  a  derivatives 
clearing  organization  is  reinstated  under 
the  procedures  of  §  39.3  of  this  part: 
provided  however,  that  an  application 
for  reinstatement  may  rely  upon 


previously  submitted  materials  that  still 
pertain  to.  and  accurately  describe, 
current  conditions 


PART  40— PROVISIONS  COMMON  TO 
CONTRACT  MARKETS,  DERIVATIVES 
TRANSACTION  EXECUTION 
FACILITIES  AND  DERIVATIVES 
CLEARING  ORGANIZATIONS 

12.  The  authority  citation  for  part  40 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  5.  6.  6r,  7,  7a. 
8  and  12a.  as  amended  bv  Appendix  E  of 
Pub.  L.  106-554.  114  Stat.  2763A-365. 

13.  Section  40.1  is  amended  by 
revising  the  definitions  of  dormant 
contract,  rule,  and  paragraph  (6)  of 
terms  or  conditions  and  by  adding  m 
alphabetic  placement  definitions  of 
business  hours,  dormant  contract 
market,  dormant  derivatives  clearing 
organization  and  dormant  derivatives 
transaction  execution  facility,  to  read  as 
follows: 

§40.1     Definitions. 

***** 

Business  hours  means  the  hours 
between  8:15  a.m.  and  445  p.m..  eastern 
standard  time  or  eastern  rlaylight 
savings  time,  whichever  is  currently  in 
effect  m  Washington.  DC.  all  days 
except  Saturdays.  Sundays  and  legal 
public  holidays. 

Dormant  contract  market  means  any 
designated  contract  market  on  which  no 
trading  has  occurred  for  a  period  of  six 
complete  calendar  months;  provided, 
however,  no  contract  market  shall  be 
considered  to  be  dormant  until  the  end 
of  36  complete  calendar  months 
following  the  day  that  the  order  of 
designation  was  issued  or  that  the 
contract  market  was  deemed  to  be 
designated. 

Dormant  derivatives  clearing 
organization  means  anv  derivatives 
clearing  organization  that  has  not 
accepted  for  clearing  any  agreement, 
contract  or  transaction  that  is  required 
or  permitted  to  be  cleared  by  a 
derivatives  clearing  organization  under 
sections  5b(a)  and  5b(b)  of  the  Act. 
respectively,  for  a  period  of  six 
complete  calendar  months:  provided, 
however,  no  derivatives  clearing 
organization  shall  be  considered  to  be 
dormant  until  the  end  of  36  complete 
calendar  months  following  the  day  that 
the  order  of  registration  was  issued  or 
that  the  derivatives  clearing 
organization  was  deemed  to  be 
registered. 

Dormant  derivatives  transaction 
execution  facilit}-  means  any  derivatives 
transaction  execution  facility  on  which 
no  trading  has  occurred  for  a  period  of 
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six  complete  calendar  months; 
provided,  however,  no  derivatives 
transaction  execution  facility  shall  be 
considered  to  be  dormant  until  the  end 
of  36  complete  calendar  months 
following  the  day  that  the  order  of 
registration  was  issued  or  that  the 
derivatives  transaction  execution 
facility  was  deemed  to  be  registered. 

Dormant  contract  or  dormant  product 
means  any  commodity  futures  or  option 
contract  or  other  agreement,  contract, 
transaction  or  instrument  in  which  no 
trading  has  occurred  in  any  future  or 
option  expiration  for  a  period  of  six 
complete  calendar  months;  provided, 
however,  no  contract  or  instrument  shall 
be  considered  to  be  dormant  until  the 
end  of  thirty-six  complete  calendar 
months  following  initial  exchange 
certification  or  Commission  approval. 
*         *         «         •         • 

Rule  means  any  constitutional 
provision,  article  of  incorporation, 
bylaw,  rule,  regulation,  resolution, 
interpretation,  stated  policy,  term  and 
condition,  trading  protocol,  agreement 
or  instrument  corresponding  thereto,  in 
whatever  form  adopted,  and  any 
amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract 
market,  derivatives  transaction 
execution  facility  or  derivatives  clearing 
organization  or  by  the  governing  board 
thereof  or  any  committee  thereof,  except 
those  provisions  relating  to  the  setting 
of  levels  of  margin  for  commodities 
other  than  those  subject  to  the 
provisions  of  section  2(a)(l){C)(v)  of  the 
Act  and  security  futures  as  defined  in 
section  la(31)  of  the  Act. 

Terms  and  conditions  means  any 
definition  of  the  trading  unit  or  the 
specific  commodity  underlying  a 
contract  for  the  future  delivery  of  a 
commodity  or  commodity  option 
contract,  specification  of  settlement  or 
delivery  standards  and  procedures,  and 
establishment  of  buyers'  and  sellers' 
rights  and  obligations  under  the 
contract.  Terms  and  conditions  include 
provisions  relating  to  the  following: 
***** 

(6)  Delivery  standards  and 
procedures,  including  fees  related  to 
delivery  or  the  delivery  process, 
alternatives  to  delivery  and  applicable 
penalties  or  sanctions  for  failure  to 
perform; 
***** 

14.  Section  40.3  is  amended  by 
revising  paragraph  (a)(4)  and  adding 
paragraph  (a)(5)  to  read  as  follows: 

§40.3  Voluntary  submission  of  new 
products  for  Commission  review  and 
approval. 

(a)*   *  * 


(4)  The  submission  identifies  with 
particularity  information  in  the 
submission,  except  for  the  product's 
terms  and  conditions  which  are  made 
publicly  available  at  the  time  of 
submission,  that  will  be  subject  to  a 
request  for  confidential  treatment  and 
supports  that  request  for  confidential 
treatment  with  reasonable  justification; 
and 

(5)  The  submission  includes  the  fee 
required  under  Appendix  B  to  this  part. 
***** 

15.  Section  40.4  is  amended  by 
revising  paragraphs  fb)(5)  and  (b)(6)  and 
by  adding  paragraphs  (b)(7)  and  (b)(8)  to 
read  as  follows: 

§  40.4    Amendments  to  terms  or  conditions 
of  enumerated  agricultural  contracts. 

***** 

(b)  *   *   * 

(5)  Changes  required  to  comply  with 
a  binding  order  of  a  court  of  competent 
jurisdiction,  or  of  a  rule,  regulation  or 
order  of  the  Commission  or  of  another 
Federal  regulatory  authority; 

(6)  Corrections  of  typographical 
errors,  renumbering,  periodic  routine 
updates  to  identifying  information  about 
approved  entities  and  other  such 
nonsubstantive  revisions  of  a  product's 
terms  and  conditions  that  have  no  effect 
on  the  economic  characteristics  of  the 
product; 

(7)  Fees  or  fee  changes  of  less  than 
$1.00;  and 

(8)  Any  other  rule,  the  text  of  which 
has  been  submitted  to  the  Secretary  of 
the  Commission  at  least  ten  days  prior 
to  its  implementation  at  its  Washington. 
DC.  headquarters  and  that  has  been 
labeled  "Non-material  Agricultural  Rule 
Change."  and  with  respect  to  which  the 
Commission  has  not  notified  the 
contract  market  during  that  period  that 
the  rule  appears  to  require  or  does 
require  prior  approval  under  this 
section. 

16.  Section  40.5  is  amended  by 
revising  paragraphs  (a){l){v)  and 
(a)(l)(vi)  and  by  adding  paragraph 
(a)(l)(vii)  to  read  as  follows: 

§  40.5    Voluntary  submission  of  rules  for 
Commission  review  and  approval. 

(a)  *    *   * 

(D*   *   * 

(v)  Note  and  briefly  describe  any 
substantive  opposing  views  expressed 
with  respect  to  the  proposed  rule  that 
were  not  incorporated  into  the  proposed 
rule  prior  to  its  submission  to  the 
Commission; 

(vi)  Identify  any  Commission 
regulation  that  the  Commission  may 
need  to  amend,  or  sections  of  the  Act  or 
Commission  regulations  that  the 
Commission  may  need  to  interpret  in 


order  to  approve  the  proposed  rule.  To 
the  extent  that  such  an  amendment  or 
interpretation  is  necessary  to 
accommodate  a  proposed  rule,  the 
submission  should  include  a  reasoned 
analysis  supporting  the  amendment  to 
the  Commission's  rule  or  interpretation; 
and 

(vii)  Identify'  with  particularity 
information  in  the  submission  (except 
for  a  product's  terms  and  conditions, 
which  are  made  publicly  available  at  the 
time  of  submission)  that  will  be  subject 
to  a  request  for  confidential  treatment 
and  support  that  request  for  confidential 
treatment  with  reasonable  justification. 
***** 

17.  Section  40.6  is  amended  by 
revising  paragraphs  (c)(2)(iii).  (c)(2){iv), 
(c)(3){ii)(B)  and  (c)(3)(ii)(C).  and  by 
adding  paragraph  (c)(2)(v)  to  read  as 
follows: 

§  40.6    Self-certification  of  rules  by 
designated  contract  markets  and  registered 
derivatives  clearing  organizations. 

***** 

(c)*  *  * 

(2)*   *   * 

(iii)  Index  products.  Routine  changes 
in  the  composition,  computation,  or 
method  of  selection  of  component 
entities  of  an  index  (other  than  a  stock 
index)  referenced  and  defined  in  the 
product's  terms,  that  do  not  affect  the 
pricing  basis  of  the  index,  which  are 
made  by  an  independent  third  party 
whose  business  relates  to  the  collection 
or  dissemination  of  price  information 
and  that  was  not  formed  solely  for  the 
purpose  of  compiling  an  index  for  use 
in  connection  with  a  futures  or  option 
product; 

(iv)  Option  contract  terms.  Changes  to 
option  contract  rules  relating  to  the 
strike  price  listing  procedures,  strike 
price  intervals,  and  the  listing  of  strike 
prices  on  a  discretionary  basis,  or 

(v)  Fees.  Fees  or  fee  changes  of  less 
than  Si. 00. 

(3)  *   *   * 

(ii)  *  *  * 

(B)  Administrative  procedures.  The 
organization  and  administrative 
procedures  of  a  contract  market  or  a 
derivatives  clearing  organization's 
governing  bodies  such  as  a  Board  of 
Directors.  Officers  and  Committees,  but 
not  voting  requirements.  Board  of 
Directors  or  Committee  composition 
requirements  or  procedures,  use  or 
disclosure  of  material  non-public 
information  gained  through  the 
performance  of  official  duties,  or 
requirements  relating  to  conflicts  of 
interest; 

(C)  Administration.  The  routine,  daily 
administration,  direction  and  control  of 
employees,  requirements  relating  to 
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gratuity  and  similar  funds,  but  not 
guaranty,  reserves,  or  similar  funds: 
declaration  of  holidays,  and  changes  to 
facilities  housing  the  market,  trading 
floor  or  trading  area:  or 
***** 

19.  Section  40.7(b)(1)  is  revised  to 
read  as  follows: 

§40.7    Delegations. 

***** 

(b)  *   *   * 

(1)  Relate  to,  but  do  not  substantially 
change,  the  quantity,  quality,  or  other 
delivery  specifications,  procedures,  or 
obligations  for  delivery,  cash  settlement, 
or  exercise  under  an  agreement,  contract 
or  transaction  approved  for  trading  by 
the  Commission:  daily  settlement 
prices;  clearing  position  limits; 
requirements  or  procedures  for 
governance  of  a  registered  entity; 
procedures  for  transfer  trades:  trading 
hours:  minimum  price  fluctuations:  and 
maximum  price  limit  and  trading 
suspension  provisions; 
***** 

20.  Part  40  is  amended  by  adding  a 
new  §  40.8  to  read  as  follows: 

§  40.8    Availability  of  public  information. 

Anv  information  required  to  be  made 
publicly  available  by  a  registered  entity 
under  sections  5(d)(7).  5a(d)(4)  and 
5b(c)(2)(L)  of  the  Act,  respectively,  will 
be  treated  as  public  information  by  the 
Commission  at  the  time  an  order  of 
designation  or  registration  is  issued  by 
the  Commission,  a  registered  entity  is 
deemed  to  be  designated  or  registered, 
a  rule  or  rule  amendment  of  the 
registered  entity  is  approved  or  deemed 
to  be  approved  by  the  Commission  or 
can  first  be  made  effective  the  day 
following  its  certification  by  the 
registered  entity. 

17.  Appendix  C  to  part  40  is  amended 
by  revising  paragraphs  (5)(ii)  through 
(vii)  to  read  as  follows: 

Appendix  C — Information  That  a 
Foreign  Board  of  Trade  ShoiUd  Submit 
When  Seeking  No-Action  Relief  to  Offer 
and  Sell,  to  Persons  Located  in  the 
United  States,  a  Futures  Contract  on  a 
Broad-based  Foreign  Securities  Index 
Traded  on  That  Board  of  Trade 


(5)*    *    * 

(ii)  The  total  capitalization,  number  of 
stocks  (including  the  number  of  unaffiliated 
issuers  if  different  from  the  number  of 
stocks),  and  weighting  of  the  stocks  by 
capitalization  and,  if  applicable,  by  price  in 
the  index  as  well  as  the  combined  weighting 
of  the  five  highest-weighted  stocks  in  the 
index: 

(iii)  Procedures  and  criteria  for  selection  of 
individual  securities  for  inclusion  in,  or 


removal  from,  the  index,  how  often  the  index 
is  regular!)  reviewed,  and  an\  procedures  for 
changes  in  the  index  between  regularly 
scheduled  reviews: 

(iv)  Method  of  calculation  of  the  cash- 
.settlement  price  and  the  timing  of  its  public 
release: 

(v)  .Average  daily  volume  of  trading  by 
calendar  month,  measured  by  share  turnover 
and  dollar  value,  in  each  of  the  underlying 
securities  for  a  six-month  period  of  time  and, 
separately,  the  dollar  value  of  the  average 
dailv  trading  volume  of  the  securities 
comprising  the  lowest  weighted  25%  of  the 
index  for  the  past  six  calendar  months, 
calculated  pursuant  to  i)41.11; 

(vi)  If  applicable,  average  daily  futures 
trading  volume;  and 

(vii)  A  statement  that  the  index  is  not  a 
narrow-based  security  index  as  defined  in 
section  la(25)  of  the  Act. 

Issued  in  Washington,  DC,  this  19th  day  of 
.April.  2002.  by  the  Commission. 
Jean  A.  Webb, 

Si'crt'tan'  of  the  Commission. 

|FR  Doc .  02-100.31  Filed  4-2.5-02;  8:45  am) 

BILLING  CODE  6351 -01 -P 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  201 

Rules  of  General  Application 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  United  States 
International  Trade  Commission 
(Commission)  proposes  to  amend  its 
Rules  of  Practice  and  Procedure  (Rules) 
to  permit  persons  the  option  of  filing 
certain  documents  with  the  Commission 
in  electronic  form  instead  of  in  paper 
form  only,  as  currently  required  by  the 
Rules.  The  Comjmission  also  proposes 
amending  its  Rules  of  Practice  and 
Procedure  to  allow  electronic  service  of 
documents  in  limited  circumstances 
and  to  require  persons  to  complete  and 
submit  a  standard  cover  sheet  when 
filing  documents,  either  in  paper  form 
or  in  electronic  form,  with  the 
Commission.  The  intended  effect  of 
these  amendments  is  to  provide  a  choice 
to  persons  who  wish  to  file  documents 
electronically  and/or  serve  documents 
by  electronic  means  on  other  parties. 
DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  by 
5:15  p.m.  on  [une  25.  2002. 
ADDRESSES:  A  signed  original  and  8 
copies  of  each  set  of  comments  on  these 
proposed  amendments,  along  with  a 
cover  letter,  should  be  submitted  by 
mail  or  hand  delivery-  to  Marilyn  R. 
Abbott,  Secretarv,  United  States 


International  Trade  Commission.  500  E 
Street,  S\V,  Room  112,  Washington,  DC 
20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  H  Chen,  Esq..  Office  of  the 
General  Counsel,  United  States 
International  Trade  Commission, 
telephone  202-205-3112.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  bv  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://\n\'^\:  usite.^ov). 
SUPPLEMENTARY  INFORMATION:  The 
preamble  below  is  designed  to  assist 
readers  in  understanding  these 
proposed  amendments  to  the 
Commission  Rules.  The  preamble  begins 
with  a  discussion  of  the  background 
leading  up  to  these  propcjsed 
amendments  and  ends  with  a  regulatory 
analysis  addressing  government-wide 
statutes  and  issuances  on  rulemaking, 
The  Commission  encourages  members 
of  the  public  to  comment — in  addition 
to  anv  other  comments  they  wish  to 
make  on  the  proposed  amendments — on 
whether  the  proposed  amendments  are 
in  language  that  is  sufficiently  plain  for 
users  of  the  rules  to  understand 

Background 

The  Government  Paperwork 
Elimination  Act  (GPEA)  (Pub  L.  No. 
105-277,  Div.  C,  Title  XVII),  enacted  on 
October  21,  1998,  provides  for  Federal 
agencies  to  permit  individuals  and/or 
entities  the  option  of  transacting 
business  with  the  agency  electronically 
and  to  maintain  records  electronically, 
when  practicable,  by  October  21,  2003. 
GPEA  also  provides  that  electi-onic 
records  and  their  related  electronic 
signatures  are  not  to  be  denied  legal 
effect,  validitv,  or  enforceability  merely 
because  they  are  in  electronic  form.  The 
Commission  is  authorized  bv  section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  to  adopt  such  reasonable 
procedures,  rules,  and  regulations  as  it 
deems  necessary  to  carry  out  its 
functions  and  duties.  Consistent  with 
GPEA  and  the  Tariff  Act  of  1930.  this 
notice  proposes  two  (2)  amendments  to 
section  201.8  of  the  Commission's  Rules 
and  one  (1)  amendment  to  .section 
201.16  of  the  Commissions  Rules. 

The  first  proposed  amendment  to 
section  201.8  would  allow  persons 
appearing  before  the  Commission  the 
option  of  filing  certain  documents 
electronically  at  the  Commission's 
Internet  website  in  lieu  of  or  in  addition 
to  filing  such  documents  in  paper  form. 
By  amending  the  Rules  to  allow  for 
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electronic  filing,  the  Commission  does 
not  intend  to  require  persons  to  file 
documents  with  the  Commission  in 
electronic  form;  instead  the  Commission 
is  offering  persons  the  option  of  filing 
documents  electronically. 

The  second  proposed  amendment  to 
section  201.8  would  require  persons  to 
submit  a  cover  sheet  with  their  paper  or 
electronic  filing  to  enable  the 
Commission  to  properly  docket  the  filed 
document  on  its  electronic  document 
information  system  (EDIS-II).  The  cover 
sheet  requests  information  such  as  the 
investigation  number,  document  type, 
document  title,  identity  of  the  filer,  and 
the  security  of  the  document  (public  or 
confidential).  When  a  document  is 
entered  into  EDIS-II,  certain 
information  that  describes  the  document 
also  is  entered.  The  proposed 
amendment  is  designed  to  streamline 
that  process  by  requiring  that  all  filers 
submit  the  cover  sheet.  The  cover  sheet 
will  insure  that  the  document  is 
docketed  and  catalogued  properlv  in 
EDIS-II. 

The  proposed  amendment  to  section 
201.16  would  permit  persons  the  option 
of  serving  documents  electronically  on 
other  parties  in  limited  circumstances. 
Under  proposed  amendment,  parties 
wishing  to  effect  electronic  service  of 
documents  must  obtain  the  prior 
consent  of  the  Secretary'  except  in 
proceedings  conducted  under  section 
337  of  the  Tariff  Act  of  1930.  In  section 
337  proceedings,  parties  must  obtain  the 
consent  of  the  presiding  administrative 
law  judge  before  serving  documents 
electronically  on  other  parties.  The 
Commission  is  not  prepared  at  this  time 
to  permit  electronic  service  in  all 
instances.  Instead,  the  Secretary  or  the 
administrative  law  judge  will  make  a 
determination  on  whether  to  permit  full 
or  partial  electronic  service  in  a 
proceeding  based  on  the  circumstances 
of  that  case. 

Consistent  with  its  normal  practice, 
the  Commission  is  promulgating  this 
amendment  in  accordance  with  the 
rulemaking  procedure  in  section  553  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553).  This  procedure  consists 
of  the  following  steps:  (1)  Publication  of 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register:  (2)  solicitation  of 
public  comments  on  the  proposed  rules: 
(3)  Commission  review  of  such 
comments  prior  to  developing  final 
rules;  and  (4)  publication  of  rules  not 
less  than  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553. 

Regulatory  Analysis 

The  Commission  has  determined  that 
these  proposed  rules  do  not  meet  the 
criteria  described  in  Section  3(f)  of 


Executive  Order  12866  (58  FR  51735, 
Oct.  4.  1993)  and  thus  do  not  constitute 
a  significant  regulatory  action  for 
purposes  of  the  Executive  Order. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  is  inapplicable  to  this 
rulemaking  because  it  is  not  one  for 
which  a  notice  of  proposed  rulemaking 
is  required  under  5  U.S.C.  553(b)  of  the 
APA  or  any  other  statute.  Although  the 
Commission  has  chosen  to  publish  a 
notice  of  proposed  rulemaking,  these 
proposed  regulations  are  "agency  rules 
of  procedure  and  practice,"  and  thus  are 
exempt  from  the  notice  requirement 
impo.sed  by  5  U.S.C.  553(b). 

These  proposed  rules  do  not  contain 
federalism  implications  warranting  the 
preparation  of  a  federalism  summary 
impact  statement  pursuant  to  Executive 
Order  13132  (64  FR  43255,  Aug.  4, 
1999). 

No  actions  are  necessary  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1501  et  seq.)  because  the 
proposed  rules  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  5100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments. 

The  proposed  rules  are  not  major 
rules  as  defined  by  section  804  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.).  Moreover,  they  are  exempt  from 
the  reporting  requirements  of  the 
Contract  With  America  Advancement 
Act  of  1996  (Pub.  L.  104-121)  because 
they  concern  rules  of  agency 
organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties. 

Proposed  Information  Collection 

With  respect  to  the  Commission's 
proposal  to  amend  section  201.8  of  the 
Rules  to  add  paragraph  (g),  the  proposed 
information  collection  is  being 
conducted  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Pursuant  to  the  Office  of  Management 
and  Budget's  (OMB)  regulations 
regarding  information  collection,  the 
Commission  has  prepared  a  supporting 
statement  to  be  submitted  to  the  Office 
of  Management  and  Budget  concerning 
the  information  collected  by  the 
Commission  on  the  cover  sheet.  The 
public  is  entitled  to  comment  on  this 
information  collection  after  review  of 
the  cover  sheet,  which  is  published 
simultaneously  with  this  notice.  In  your 
comments,  please  address  any  concerns 
regarding  the  proposed  collection  of 
information,  including  (1)  whether  it  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission;  (2) 


whether  the  information  will  have 
practical  utility;  (3)  whether  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information  is 
accurate,  including  the  validity  of  the 
methodology  and  assumptions  used:  (4) 
how  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (5)  how  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses,  A  sample  of 
the  proposed  cover  sheet  is  attached  to 
this  Notice.  The  collection  of 
information  contained  in  the  proposed 
rule,  and  identified  as  such,  have  been 
submitted  to  OMB  for  review  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act.  Members  of  the  public 
are  invited  to  submit  comments  to  this 
proposed  information  collection  both  to 
the  Commission  and  to  OMB.  A  signed 
original  and  8  copies  of  each  set  of 
comments  on  this  proposed  information 
collection,  along  with  a  cover  letter, 
should  be  submitted  by  mail  or  hand 
delivery  to  Marilyn  R,  Abbott,  Secretary, 
United  States  International  Trade 
Commission.  500  E  Street.  SW,  Room 
112,  Washington,  DC  20436,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  International  Trade  Commission, 
Room  10102,  725  17th  Street  NW, 
Washington,  DC  20503  by  5:15  p.m.  on 
June  25.  2002.  The  Commission 
provides  the  following  information 
regarding  the  proposed  information 
collection: 

1.  Title:  EDIS-II  cover  sheet. 

2.  Summary  of  the  collection  of 
information:  Filers  of  documents  in 
paper  and  electronic  form  will  be 
required  to  submit  a  cover  sheet  that 
describes  the  filer  and  the  document. 
EDIS-II  will  also  involve  registration  of 
electronic  filers,  but  that  will  only  entail 
a  filer  providing  name  and  contact 
information  as  well  as  agreeing  to  the 
terms  of  use  of  EDIS-II. 

3.  Description  of  the  Need  for 
Information  and  Proposed  User  of  the 
Information:  The  collection  of 
information  is  necessarv*  so  that  the 
Commission  may  catalog  each  filing  as 
accurately  and  efficiency  as  possible. 
EDIS-II  will  be  organized  to  permit 
users  to  locate  documents  depending  on 
information  on  the  cover  sheet, 
including  the  type  of  investigation, 
investigation  number,  type  of  document, 
and  identity  of  the  filer. 

4.  Description  of  Likely  Respondents: 
Likely  respondents  are  limited  mostly  to 
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those  firms  who  regularly  file 
documents  at  the  Commission  on  behalf 
of  parties  to  Commission  investigations 
or  questionnaire  respondents.  The 
estimated  number  of  respondents  is 
about  4.695  and  the  estimated  frequency 
of  response  to  the  collection  of 
information  is  either  about  47  times  or 
one  time  per  year,  depending  on  the 
filer. 

5.  Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  The 
estimated  total  annual  reporting  burden 
is  about  1.153.3  hours.  There  is  no 
recordkeeping  burden. 

Section-by-Section  Analysis  of  the 
Proposed  Amendments 

PART  201— RULES  OF  GENERAL 
APPLICATION 

Subpart  B — Initiation  and  Conduct  of 
Investigations 

Section  201.8 

Section  201.8  currently  provides  that 
a  signed  original  and  14  copies  of  each 
document  are  to  be  filed  with  the 
Secretary  of  the  Commission.  The 
Commission  proposes  to  add  a  new- 
paragraph  (f)  to  section  201.8  to  permit 
persons  the  options  of  filing  certain 
documents  electronically  at  the 
Commission's  Internet  Web  site  without 
violating  the  relevant  provisions  of  the 
Rules  that  govern  paper  filing  of 
documents  with  the  Commission. 

The  Commission  also  proposes  to  add 
a  new  paragraph  (g)  to  section  201.8  to 
require  that  persons  filing  documents 
either  in  paper  form  or  electronically 
must  provide  certain  coding  information 
to  the  Commission  along  with  their 
filings. 

Section  201.16 

Section  201.16  provides  generally  that 
documents  required  to  be  served  by  a 
person  or  by  the  Commission  on  another 
party  shall  be  effected  by  mailing  or 
delivering  a  copy  of  such  documents  to 
such  party  or  its  authorized 
representative  or  its  attorney.  The 
Commission  proposes  to  add  a  new 
paragraph  (e)  to  section  201.16  to  permit 
persons  the  option  of  serving  documents 
on  other  parties  electronically,  if  the 
Secretary  consents  to  such  electronic 
service,  except  in  proceedings  under 
section  337  of  the  Tariff  Act  of  1930.  In 
section  337  proceedings,  parties  mast 
obtain  the  prior  permission  of  the 
presiding  administrative  law  judge 
before  serving  documents  electronically 
on  other  parties. 


List  of  Subjects  in  19  CFR  Part  201 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commission  proposes  to 
amend  19  CFR  part  201  as  follows: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  335  of  the  Tariff  Act  of 
ig;i()  (19  r!S.C.  1335).  and  sec.  003  of  the 
Trade  Act  of  1974  (19  U.S.C.  2482).  unless 
otherwise  noteci. 

2.  Amend  §201.8  to  add  paragraphs 
(f)  and  (g)  to  read  as  follows: 

§  201 .8    Filing  of  documents. 

***** 

(f]  Electronic  filing.  Notwithstanding 
the  relevant  provisions  of  §  §  201 .8, 
201.12,  201.16,  207.3.  207.93.  210.4  and 
210.7  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201  8. 
201.12.  201.16.  207.3  207.93.  210.4  and 
210.7)  governing  the  filing  of  documents 
in  paper  form  with  the  Commission,  a 
person  may  instead  or  in  addition 
choose  to  file  electronically  certain 
documents  at  http://edis.usitc.gov  A 
person  so  choosing  shall  comply  with 
the  procedures  set  forth  in  the 
Commission's  Handbook  on  Electronic 
Filing  Procedures,  which  is  available  at 
the  Office  of  the  Secretary  and  at 
http://edis.usitc.gov.  The  Commissions 
Handbook  on  Electronic  Filing 
Procedures  will  include  a  description  of 
documents  that  are  permitted  to  be  filed 
with  the  Commission  in  electronic  form. 

(g)  Cover  sheet.  Documents  filed  in 
paper  form  with  the  office  of  the 
Secretary  must  be  accompanied  by  a 
cover  sheet  in  a  form  prescribed  by  the 
Secretarv.  completed  in  its  entirety  The 
cover  sheet  may  be  obtained  from  the 
Secretary  or  printed-out  at 
http://edis.usitc.gov.  For  documents  that 
are  filed  electronically,  the  cover  sheet 
for  such  filing  must  be  completed  on- 
line at  http://edis.usitc.gov  a\  the  time  of 
the  electronic  filing. 

3.  Amend  S201.16  to  add  paragraph 
(e)  to  read  as  follows: 

§  2C1 .16    Service  of  process  and  other 
documents, 

***** 

(e)  Electronic  serx'ice.  With  the  prior 
consent  of  the  Secretary,  parties  may 
ser\'e  documents  by  electronic  means  in 
all  matters  before  the  Commission, 
except  for  proceedings  conducted  under 
section  337  of  the  Tariff  Act  of  1930.  In 
the  case  of  proceedings  under  section 
337  of  the  Tariff  Act  of  1930,  parties 


mav  serve  documents  by  electronic 
means  with  the  prior  consent  of  the 
presiding  administrative  law  judge. 
Parties  may  (mly  effect  electronic 
service  on  recipients  who  have  provided 
written  consent  thereto  to  the  Secretary 
or  the  presiding  administrative  law- 
judge.  If  electronic  service  is  permitted, 
paragraphs  (a),  (b)  and  fd)  of  this  section 
shall  not  apply.  However,  any  dispute 
that  arises  among  aprties  regarding 
electronic  service  must  be  resolved  by 
the  parties  themselves,  without  the 
Commission/s  involvement.  A  party 
may  withdraw  its  consent  to  electronic 
service  and  require  service  under 
paragraphs  (a)  and  (b)  of  this  section 

Dated:  April  23.  20U2. 
Bv  Order  of  the  Commission: 
Marilyn  R.  Abbott. 

S>'(  retnn . 

The  following  atttachmenl  will  not 
appear  in  the  Code  of  Federal 

Regulations 

ATTACHMENT:  EDIS-Il  Cover  Sheet 

Filed  by 

Firm/Organization    

Filed  on  Behalf  of    

Security 

Investigation  #       

Document  Type    

Document  Title 

Document  Date      
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BILUNG  CODE  7020-02-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 63892-01] 
RIN1545-AY42 

Guidance  Under  Section  355(e): 
Recognition  of  Gain  on  Certain 
Distributions  of  Stock  or  Securities  in 
Connection  With  an  Acquisition 

agency:  Intcrndl  Revenue  Ser\'ice  (IRS). 

Treasury. 

ACTION:  Withdrawal  of  notice  of 

proposed  rulemaking;  and  notice  of 

proposed  rulemaking  by  cross-reference 

to  temporary  regulations. 


SUMMARY:  This  document  withdraws  the 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
lanuary  2.  2001.  In  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register,  the  IRS  is  issuing 
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temporary  regulations  relating  to 
recognition  of  gain  on  certain 
distribution.s  of  stock  or  securities  of  a 
controlled  corporation  in  connection 
with  an  acquisition.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  )uly  25.  2002. 
ADDRESSES:  Send  submissions  to; 
CC:ITA:RU  (REG-163892-01).  room 
5226,  Internal  Revenue  Service,  FOB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-163892-01), 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  mav  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  i\-\v\\:irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Amber  R.  Cook  at  (202)  622-7530: 
concerning  submissions.  Treena  Garrett, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

On  January  2,  2001,  the  IRS  and 
Treasun'  published  in  the  Federal 
Register  (66  FR  66)  a  notice  of  proposed 
rulemaking  (REG-107566-00)  under 
section  355(e)  of  the  Internal  Revenue 
Code  of  1986.  Those  proposed 
regulations  are  withdrawn. 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  355(e).  The  temporary 
regulations  provide  rules  relating  to 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  of  a 
controlled  corporation  in  connection 
with  an  acquisition.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  informadon  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact. 

Comment.s  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  may  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Amber  R.  Cook,  Office  of 
Associate  Chief  Counsel  (Corporate). 
Other  personnel  from  the  IRS  and 
Treasury  Department,  however, 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 
to  the  Regulations  and  Proposed 
Amendments  to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805  and  26  U.S.C.  355(e)(5), 
the  notice  of  proposed  rulemaking 
(REG-107566-00)  that  was  pubUshed  in 
the  Federal  Register  on  Tuesday, 
January  2.  2001,  (66  FR  66)  is 
withdrawn.  In  addition,  26  CFR  part  1 
is  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  780.5  *    *   * 

Section  1.355-7  also  issued  under  26 
U.S.C.  355(e)(5).  *   *    * 

Par.  2.  Section  1.355-0  is  amended  by 
revising  the  introductory  text  and 
adding  an  entry  for  §  1.355-7  to  read  as 
follows: 


§  1 .355-0    Table  of  contents. 

In  order  to  facilitate  the  use  of 
§§  1.355-1  through  1.355-7,  this  section 
lists  the  major  paragraphs  in  those 
sections  as  follows: 


§  1 .355-7    Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
connection  with  an  acquisition. 

(a)  In  general. 

(b)  Plan. 

(1)  In  general. 

(2)  Certain  post-distribution 

acquisitions. 

(3)  Plan  factors. 

(4)  Non-plan  factors. 

(c)  Operating  rules. 

(1)  Internal  discussions  and  discussions 

with  outside  advisors  evidence  of 
business  purpose. 

(2)  Takeover  defense. 

(3)  Effect  of  distribution  on  trading  in 

stock. 

(4)  Consequences  of  section  355(e) 

disregarded  for  certain  purposes. 

(5)  Multiple  acquisitions. 

(d)  Safe  harbors. 

(1)  Safe  Harbor  I. 

(2)  Safe  Harbor  II. 

(3)  Safe  Harbor  III. 

(4)  Safe  Harbor  IV. 

(5)  Safe  Harbor  V. 
(i)  In  general. 

(ii)  Special  rules. 

(6)  Safe  Harbor  VI. 
(i)  In  general. 

(ii)  Special  rule. 

(7)  Safe  Harbor  VII. 
(i)  In  general. 

(ii)  Special  rule. 

(e)  Stock  acquired  by  exercise  of 

options,  warrants,  convertible 
obligations,  and  other  similar 
interests. 

(1)  Treatment  of  options, 
(i)  General  rule. 

(ii)  Agreement,  understanding,  or 
arrangement  to  write  an  option. 

(iii)  Substantial  negotiations  related  to 
options. 

(2)  Instruments  treated  as  options. 

(3)  Instruments  generally  not  treated  as 

options, 
(i)  Escrow,  pledge,  or  other  security 

agreements, 
(ii)  Compensatory  options, 
(iii)  Options  exercisable  only  upon 

death,  disability,  mental 

incompetency,  or  separation  from 

service, 
(iv)  Rights  of  first  refusal, 
(v)  Other  enumerated  instruments. 

(f)  Multiple  controlled  corporations. 

(g)  Valuation, 
(h)  Definitions. 

(1)  Agreement,  understanding, 
arrangement,  or  substantial 
negotiations. 
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(2)  Controlled  corporation. 

(3)  Controlling  shareholder. 

(4)  Coordinating  group. 

(5)  Discussions. 

(6)  Established  market. 

(7)  Five-percent  shareholder. 

(8)  Similar  acquisition. 

(9)  Ten-percent  shareholder, 
(i)  (Reserved] 

(j)  Examples, 
(k)  Effective  date. 

Par.  3.  Section  1.355-7  is  added  to 
read  as  follows: 

§  1 .355-7    Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  in 
connection  with  an  acquisition. 

[The  text  of  proposed  §  1.355-7  is  the 
same  as  the  text  of  §  1.355-7T  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Robert  E.  VVenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
IFR  Doc,  02-9818  Filed  4-2,3-02;  12:14  pm] 

BILUNG  CODE  4830-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SC-039;  043-200222(b):  FRL-7202-3] 

Approval  and  Promulgation  of 
Implementation  Plans  South  Carolina: 
Approval  of  Revisions  to  the  1-Hour 
Ozone  Maintenance  State 
Implementation  Plan  for  the  Cherokee 
County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cherokee  County  1-hour 
ozone  maintenance  area  portion  of  the 
South  Carolina  Air  Quality  State 
Implementation  Plan  (SIP),  submitted 
by  the  South  Carolina  Department  of 
Health  and  Environmental  Control  (SC 
DHEC)  on  January-  31,  2002.  This  SIP 
revision  satisfies  the  requirement  of 
section  175A(b)  of  the  Clean  Air  Act 
(CAA)  for  the  ten-year  update  for  the 
Cherokee  County  maintenance  plan. 
Additionally,  this  submittal  explicitly 
identifies  the  motor  vehicle  emission 
budgets  ("budgets")  for  oxides  of 
nitrogen  (NOx)  and  volatile  organic 
compounds  (VOC).  In  this  action.  EPA 
is  also  finding  the  NOx  and  VOC 
"budgets"  supplied  in  this  updated 
maintenance  plan  adequate,  and  is 
proposing  approval  of  these  budgets.' 
These  budgets,  identified  for  the  year 
2012,  will  be  used  for  the  purposes  of 
conducting  transportation  conformity 


analyses  for  Cherokee  County,  in 
accordance  with  the  requirements  of  the 
CAA  amendments  of  1990  and  the 
Transportation  Conformity  rule.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
further  activity  is  contemplated.  If  EP.A 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  May  28,  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman  or  Lynorae 
Benjamin  at  the  EPA.  Region  4  Air 
Planning  Branch.  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-8960. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  Persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  dav.  Reference  file 
number  SC-039;  043-200222,  The 
Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

EPA.  401  M  Street.  SW.  Washington. 

DC  20460. 
SC  DHEC.  Bureau  of  Air  Quality.  2600 

Bull  Street,  Columbia,  South  Carolina 

29201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman.  Regulatory  Planning 
Section.  Air.  Pesticides  and  Toxics 
Management  Division.  Region  4, 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303- 
8960.  Mr.  Lakeman's  telephone  number 
is  (404)  562-9043.  He  can  also  be 
reached  via  electronic  mail  at 
lakeman .  sean@epa.gov. 

Lvnorae  Benjamin,  Air  Quality 
Modeling  and  "Transportation  Section. 
Air  Plemning  Branch.  Air,  Pesticides  and 
Toxics  Management  Division.  Region  4, 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsvth 


Street,  SW.  Atlanta.  Georgia  30303- 
8960,  Ms.  Benjamin's  telephone  number 
is  (404)  562-9040,  She  can  also  be 
reached  via  electronic  mail  at 

benjamin  lynorapfiepo.^nv. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  April  18.2002. 
Winston  A.  Smith. 

Acting  Rtigional  Adminihtralor.  Region  4. 
IFR  Doc.  02-10335  Filed  4-25-02;  8:45  ami 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

[DFARS  Case  2002-D005] 

Defense  Federal  Acquisition 
Regulation  Supplement:  Foreign 
Military  Sales  Customer  Involvement 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  DoD  is  proposing  to  amend 

the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to  add 
policy  regarding  the  participation  of 
foreign  military  sales  (FMS)  customers 
in  the  development  of  contracts  that 
DoD  awards  on  their  behalf.  The 
objective  is  to  provide  FMS  customers 
with  more  visibility  into  the  contract 
pricing  and  award  process. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  wntmg  to  the 
address  shown  below  on  or  before  June 
25.  2002.  to  be  considered  in  the 
formation  of  the  final  rule, 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissar\-.acq. osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D005  in  the  subject  line  of  e- 
mailed  comments 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  mav  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms  Amv  Williams, 
OUSD(AT&L)DP(D.\R).  IMD  3C132. 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D005. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.nsd.mil/dar/ 
dfars.nsf. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams,  '703)  602-0328. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

FMS  customers  have  requested  more 
visibility  into  the  preparation  and 
pricing  of  contracts  that  DoD  awards  on 
their  behalf.  This  proposed  rule  revises 
DFARS  225.7304  to  provide  for  greater 
involvement  of  FMS  customers  in  the 
contract  award  process,  while  protecting 
against  unauthorized  disclosure  of 
contractor  proprietary'  data. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator\' 
Flexibility  Act.  5  U.S.C.  601.  et  seq., 
because  the  involvement  of  FMS 
customers  in  contract  development 
should  have  no  significant  effect  on 
offerors  or  contractors.  The  rule 
provides  for  the  protection  of  contractor 
proprietary  data.  Therefore.  DoD  has  not 
performed  an  initial  regulator^' 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-D005. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Govenunent  procurement. 

Michele  P.  Peterson, 

Exfcutive  Editor.  Defense  Acquisition 
Hegulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Part  225  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  dnd  48  CFR 
("hapter  1 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7304  is  revised  to  read 
as  follows: 


225.7304    FMS  customer  Involvement. 

(a)  FMS  customers  may  request  that  a 
defense  article  or  defense  service  be 
obtained  from  a  particular  contractor.  In 
such  cases,  FAR  6.302-4  provides 
authoritv  to  contract  without  full  and 
open  competition.  The  FMS  customer 
mav  also  request  that  a  subcontract  be 
placed  with  a  particular  firm.  The 
contracting  officer  shall  honor  such 
requests  from  the  FMS  customer  only  if 
the  LOA  or  other  written  direction 
sufficiently  fulfills  the  requirements  of 
FAR  subpart  6.3. 

(b)  FMS  customers  should  be 
encouraged  to  participate  with  U.S. 
Government  acquisition  persoiuiel  in 
discussions  with  industry  to — 

(1)  Develop  technical  specifications; 

(2)  Establish  delivery  schedules; 

(3)  Identifv'  any  special  warranty 
provisions  or  other  requirements  unique 
to  the  FMS  customer,  and 

(4)  Review  prices  on  var\'ing 
alternatives,  quantities,  and  options 
needed  to  make  price-performance 
tradeoffs. 

(c)  Do  not  disclose  to  the  FMS 
customer  any  data,  including  cost  or 
pricing  data,  that  is  contractor 
proprietary  unless  the  contractor 
authorizes  its  release. 

(d)  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  the  degree  of  FMS 
customer  participation  in  contract 
negotiations  is  left  to  the  discretion  of 
the  contracting  officer.  Factors  that  may 
limit  FMS  customer  participation 
include  situations  where — 

(1)  The  contract  includes 
requirements  for  more  than  one  FMS 
customer; 

(2)  The  contract  includes  unique  U.S. 
requirements;  or 

(3)  Contractor  proprietary  data  is  a 
subject  of  negotiations. 

(e)  Do  not  allow  representatives  of  the 
FMS  customer  to — 

(1)  Direct  the  exclusion  of  certain 
firms  from  the  solicitation  process  (They 
mav  suggest  the  inclusion  of  certain 
firms): 

(2)  Interfere  with  a  contractor's 
placement  of  subcontracts;  or 

(3)  Observe  or  participate  in 
negotiations  between  the  U.S. 
Government  and  the  contractor 
involving  cost  or  pricing  data,  unless  a 
deviation  is  granted  in  accordance  with 
subpart  201.4. 

(fi  Do  not  accept  directions  from  the 
FMS  customer  on  source  selection 
decisions  or  contract  terms  (except  that, 
upon  timely  notice,  the  contracting 
officer  may  attempt  to  obtain  any 
special  contract  provisions,  warranties, 
or  other  unique  requirements  requested 
bv  the  FMS  customer). 


(g)  Do  not  honor  any  reauests  by  the 
FMS  customer  to  reject  any  bid  or 
proposal. 

(h)  If  an  FMS  customer  requests 
additional  information  concerning  FMS 
contract  prices,  the  contracting  officer 
shall,  after  consultation  with  the 
contractor,  provide  sufficient 
information  to  demonstrate  the 
reasonableness  of  the  price  and 
reasonable  responses  to  relevant 
questions  concerning  contract  price. 
This  information — 

(1)  May  include  tailored  responses, 
top-level  pricing  summaries,  historical 
prices,  or  an  explanation  of  any 
significant  differences,  between  the 
actual  contract  price  and  the  estimated 
contract  price  included  in  the  initial 
LOA;  and 

(2)  May  be  provided  orally,  in  writing, 
or  bv  any  other  method  acceptable  to 
the  contracting  officer. 

[FR  Doc.  02-10093  Filed  4-25-02;  8:4.5  am) 
BILLING  CODE  5001 -(W-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  245  and  252 

[DFARS  Case  92-0024] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Demilitarization 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule;  withdrawal, 

summary:  DoD  is  withdrawing  the 
proposed  rule  published  at  62  FR  30832 
on  June  5,  1997.  The  rule  proposed 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  address  demilitarization  of 
excess  property  under  Government 
contracts.  DoD  4160.21-M-l,  Defense 
Demilitarization  Manual,  is  presently 
being  revised  to  define  DoD  policy  on 
this  subject.  After  the  revised  manual  is 
issued,  DoD  will  reevaluate  the  need  for 
DFARS  changes  pertaining  to 
demilitarization. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rick  Layser,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0293: 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  92-D024. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

[FR  Doc.  02-10099  Filed  4-25-02;  8:45  ami 
BILLING  CODE  S001-08-U 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[I.D.  040802B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Atlantic  Coastal  Fisheries 
Cooperative  Management;  Application 
for  Exempted  Fishing  Permits  (EFPs) 

agency:  National  Marine  Fistieries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminar>'  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Atlantic  Sea  Scallop 
and  Northeast  Multispecies  Fishery 
Management  Plans  (FMPs).  However, 
consideration  of  comments  on  the 
proposal  is  required  and  further  review 
and  consultation  may  be  necessary 
before  a  final  determination  is  made  that 
the  activity  will  have  no  significant 
impacts  orl  the  human  environment, 
and  that  the  issuance  of  EFPs  is 
warranted.  NMFS  is  reviewing  analyses 
prepared  in  an  Environmental 
Assessment  to  help  make  final 
determinations.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  has  made  a  preliminary 
decision  to  issue  EFPs  that  would  allow 
two  federally  permitted  fishing  vessels 
to  conduct  fishing  operations  othenvise 
restricted  by  the  regulations  governing 
the  Atlantic  sea  scallop  and  Northeast 
multispecies  fisheries.  EFPs  would 
allow  the  federally  permitted  vessels  to 
compare  a  standard  scallop  dredge  to  a 
modified  scallop  dredge  in  order  to 
estimate  finfish  bycatch  reduction  in  the 
modified  dredge.  EFPs  are  necessary-  to 
exempt  the  vessels  from  days-at-sea 
(DAS),  scallop  gear,  and  multispecies 
closed  area  restrictions. 

Regulations  under  the  Magnuson- 
Stevens  Fisher\'  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  (16  U.S.C.  1801  et  seq.)  require 
publication  of  this  notification  to 
provide  interested  parties  the 


opportunity  to  comment  on  applications 
for  proposed  EFPs. 

DATES:  Comments  must  be  received  on 
or  before  5  p.m.  Eastern  Standard  Time 
May  13,  2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator.  NMFS.  Northeast 
Regional  Office,  1  Blackburn  Drive. 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelope  "Comments  on 
Scallop  Dredge  EFP  Proposal." 
Comments  mav  also  be  sent  via 
facsimile  (fax)"to  (978)  281-9135.  A 
copy  of  the  proposal  and  the 
Environmental  Assessment  are  available 
from  the  Northeast  Regional  Office  at 
the  address  stated  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Christopher.  Fisherv  Policy 
Analyst,  (978)  281-9288.' 
SUPPLEMENTARY  INFORMATION:  Ronald 
Smolowitz.  of  Coonamessett  Farm,  Inc.. 
submitted  an  application  to  conduct  an 
experimental  fishery  to  test 
experimental  scallop  dredges  outside  of 
scallop  DAS  and  within  portions  of 
Georges  Bank  Closed  Area  II  and  the 
Nantucket  Lightship  Closed  Area.  The 
experiment  would  be  a  continuation 
and  expansion  of  experiments  with 
similar  gear  that  Coonamessett  Farm, 
Inc..  has  conducted  in  the  past. 

The  experiment  is  necessary  to 
expand  the  level  of  information  and 
data  that  Mr.  Smolowitz  has  collected 
on  the  experimental  scallop  dredge  and 
to  conduct  the  experimental  fishing  in 
areas  where  both  scallops  and  finfish 
species  are  in  high  abundance  relative 
to  other  areas.  The  modified  scallop 
dredge  uses  a  modified  dredge  frame 
equipped  with  a  roller  sweep  and 
excluder  chains  across  the  mouth  of  the 
dredge  to  reduce  finfish  bycatch.  Prior 
experimental  fishing  with  the  gear  has 
demonstrated  a  reduction  of  the  bycatch 
of  yellowtail  flounder  by  40  percent, 
skate  bv  40  percent,  and  winter  flounder 
bv  50  percent,  compared  to  a  standard 
dredge  with  10-inch  (25.4-cm)  twine  top 
mesh.  Comparisons  of  the  modified 
dredge  and  a  standard  dredge  with  6- 
inch  (15.2-cm)  twine  top  mesh  would 
allow  the  researcher  to  determine  the 
overall  effectiveness  of  the  modified 
dredge. 

The  proposed  experiment  would  be 
conducted  as  soon  as  possible  following 
approval  of  the  EFPs.  if  the  final 
decision  is  to  grant  EFPs.  Each 
participating  vessel  would  be 
authorized  to  take  two  trips  into  a 
portion  of  either  Georges  Bank  Closed 
Area  II  or  the  Nantucket  Lightship 
Closed  Area,  or  one  trip  into  each  area. 
In  addition,  each  vessel  would  be 
authorized  to  take  two  trips  outside  of 


the  closed  areas.  Conducting  the  trips  in 
both  closed  and  open  areas  would  allow 
the  gear  to  be  tested  in  areas  of  both 
extremely  high  anri  moderate  scallop 
and  finfish  abundance.  The  information 
gathered  from  this  experiment  could  be 
valuable  for  consideration  in  future 
management  actions  under  the  Atlantic 
Sea  Scallop  FMP.  Participating  vessels 
would  be  allowed  to  retain  up  to  15.000 
lb  (6,804  kg)  of  scallops  and  the 
regulated  amount  of  incidental  catch  of 
other  species  (e.g.,  300  lb  (136  kg)  of 
regulated  multispecies  and  monkfish) 
per  trip.  EFPs  would  allow  exemptions 
from  the  following  regulations  for 
Fisheries  of  the  Northeastern  United 
States  (50  CFR  part  648):  DAS 
notification  requirements  specified  at  § 
648.10(b)(l)(i);  scallop  dredge  twine  top 
restrictions  specified  at  § 
648.51(b)(4)(iv);  scallop  DAS 
restrictions  specified  at  §  648.53;  and 
Northeast  multispecies  Closed  Area  II 
and  Nantucket  Lightship  Closed  Area 
restrictions  specified  at  §  648.81(b)(1) 
and  (c)(1). 

Participating  vessels  vvould  land 
approximately  60,000  lb  (27.216  kg)  of 
scallops.  1.200  lb  (544  kg)  of  Northeast 
multispecies,  and  1.200  lb  (544  kg)  of 
monkfish.  Minimal  amounts  of  other 
legally  retained  bycatch  species,  such  as 
skates,  may  be  landed.  The  catch  of 
scallops  in  excess  of  the  15.000-lb 
(6.804-kg)  per  trip  allowance  may  occur 
in  closed  areas  due  to  very  high 
concentrations  of  scallops.  This  would 
result  in  some  scallop  discard,  but 
discard  survival  rates  of  scallops  is 
expected  to  be  high  Discards  of  other 
species  caught  during  experimental 
fishing  is  expected  to  be  about  40.000  lb 
(18  mt)  of  flounder  species  and  skates. 
35,000  lb  (16  mt)  of  monkfish,  and  4,400 
lb  (2  mt)  of  other  species.  For 
comparison,  the  total  allowed  catch 
(TAC)  in  the  2000  Georges  Bank  Sea 
Scallop  Exemption  Program  (the  same 
portions  of  Closed  .Area  II  and  the 
Nantucket  Lightship  Closed  Area  are 
proposed  for  access  in  the  experiment) 
for  yellowtail  flounder  was  725  mt  with 
no  catch  limits  on  other  species. 
Although  information  on  the  sur\-ival  of 
finfish  discards  is  lacking,  not  all 
discarded  fish  vvould  die  Based  on  the 
analyses  of  the  proposed  action,  the 
relative  impact  of  the  expected  catch 
overall  during  the  proposed  experiment 
does  not  appear  to  be  significant  The 
increase  in  DAS  (exempting  two  vessels 
from  DAS  restrictions  for  a  total  of  40 
DAS)  is  approximately  0.14-percent  of 
the  overall  DAS  used  in  the  scallop 
fisher>'  on  an  annual  basis. 

Based  on  the  results  of  this  EFP.  this 
action  mav  lead  to  future  rulemaking. 
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Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  22.  2002. 
lohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries. 

\ational  Marine  Fisheries  Ser\ice. 

[F'R  Doc.  02-10.358  Filed  4-25-02:  8:45  am] 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  020325069-2069-01;  I.D. 
071299C] 

RIN  064S-AM91 

Atlantic  l^lghly  Migratory  Species 
(HMS)  Fishing  Vessel  Permits;  Charter 
Boat  Operations 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  ACTION;  Proposed  rule;  request 

for  comments. 

summary:  Under  the  framework 
provisions  of  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (HMS  FMP),  NMFS  proposes  to 
amend  the  consolidated  regulations 
governing  the  Atlantic  HMS  fisheries  to: 
define  operations  and  regulations  for 
HMS  Charter/Headboats  (CHBs),  require 
an  Atlantic  HMS  recreational  permit, 
adjust  the  time  frame  for  permit 
category  changes  for  Atlantic  HMS  and 
Atlantic  tunas  permits,  clarifv'  the 
regulations  regarding  the  retention  of 
Atlantic  bluefin  tuna  (BFT)  in  the  Gulf 
of  Mexico  by  recreational  and  HMS  CHB 
vessels,  and  allow  NMFS  to  set 
differential  BFT  retention  limits  by 
vessel  type  (e.g.,  charter  boats, 
headboats).  Additionally,  NMFS  is 
requesting  comments  on.  but  not 
proposing  at  this  time,  an  extension  of 
the  existing  condition  on  commercial 
HMS  permits  to  require  that  permit 
holders  abide  by  more  restrictive 
Federal  regulations  regardless  of 
whether  fishing  occurs  within  or 
bevond  the  exclusive  economic  zone 
(FEZ). 

Public  hearings  on  this  proposed  rule 
will  be  held  in  May  2002  and  will  be 
announced  in  a  separate  Federal 
Register  document.  Comments  on  the 
proposed  rule  and  supporting 
documents  can  be  submitted  by  mail,  by 
fax,  or  electronically  through  the  NMFS 
e-Comments  pilot  project  web  site.  In 
addition  to  comments  on  the  proposed 
rule  and  supporting  documents, 


comments  are  also  invited  on  the  e- 
Comments  pilot  project. 
DATES:  Comments  on  the  proposed  rule 
and  supporting  documents  must  reach 
NMFS  on  or  before  May  28,  2002. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (0MB)  on 
collection  of  information  must  reach 
OMB  on  or  before  May  28,  2002. 
ADDRESSES:  Please  submit  your 
comments  on  the  proposed  rule, 
supporting  documents,  and  the  e- 
Comments  pilot  project  by  only  one  of 
the  following  means:  comments 
submitted  via  e-mail  will  not  be 
accepted: 

(1)  By  mail  to  Christopher  Rogers, 
Chief.  Highly  Migratory  Species 
Management  Division.  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282. 

(2)  Bv  fax  to  Christopher  Rogers  at 
NMFS  at  301-713-1917. 

(3)  Electronically  through  the  NMFS 
e-Comments  pilot  project  web  site  at 
http://www.nmfs.noaa.gov 

Comments  on  the  burden-hour 
estimates  or  other  aspects  of  the 
collection  of  information  that  are  part  of 
this  rulemaking  can  be  submitted  to 
NMFS  but  must  also  be  mailed  to  the 
Office  of  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

Copies  of  the  supporting  documents 
(see  SUPPLEMENTARY  INFORMATION)  are 
available  by  sending  your  request  to  the 
address  and  fax  number  listed  under  (1) 
and  (2),  respectively,  or  by  calling  (301) 
713-2347.  The  supporting  documents 
will  also  be  posted  on  the  e-comments 
website  listed  under  (3). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  or  on 
submitting  public  comments,  call  Brad 
McHale  at  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28,  1999.  NMFS  published 
the  final  rule  (64  FR  29090)  that 
implemented  the  HMS  FMP  and 
Amendment  One  to  the  Atlantic  Billfish 
FMP,  and  that  consolidated  regulations 
for  Atlantic  HMS  into  one  CFR  part. 
After  issuance  of  the  final  HMS  FMP 
and  publication  of  the  final 
consolidated  rule,  NMFS  received 
comment  that  several  provisions  of  the 
regulations  were  inconsistent  with  the 
HMS  FMP.  Additionally,  several 
commenters  indicated  that  activities 
previously  authorized  under  the  HMS 
regulations  when  issued  under  separate 
CFR  parts  were  now  prohibited  under 
the  consolidated  format  of  the 


regulations.  NMFS  subsequently 
published  a  technical  amendment  to  the 
final  consolidated  regulations  (64  FR 
37700,  July  13.  1999)  to  correct  certain 
drafting  errors  and  omissions  that  were 
not  consistent  with  the  final  HMS  FMP. 
However,  addressing  other  more 
substantive  issues  raised  about 
omissions  from,  or  corrections  to,  the 
consolidated  regulations  requires  a 
regulatory  amendment  under  the 
framework  provisions  of  the  HMS  FMP 
and  the  amended  Billfish  FMP.  NMFS 
issues  this  proposed  rule  to  solicit 
public  comment  on  the  merits  and 
potential  impacts  of  changes  to  the 
regulations  intended  to  address 
comments  received  on  the  consolidated 
regulations,  and  to  further  the  objectives 
of  the  HMS  and  Billfish  FMPs. 

Charter/Headboat  Operations 

NMFS  first  required  Charter/Headboat 
permits  for  Atlantic  tunas  vessels  in 
1994.  Given  quota  reductions  and 
allocation  issues  in  the  recreational  BFT 
fisheries,  it  became  necessary  to 
improve  inseason  monitoring  of  catch, 
peulicularly  for  school  BFT.  In  response. 
NMFS  began  issuing  permits  in  order  to 
develop  a  telephone  dialing  frame  for  a 
fishing  effort  survey.  Recognizing  that 
charter  vessels  and  headboats  tend  to 
have  higher  effort  rates  than  private 
recreational  vessels  and.  on  average, 
higher  catch  rates,  NMFS  established  a 
separate  permit  category*  for  the 
purposes  of  stratifying  the  two 
populations  for  the  telephone  survey. 
Issuing  separate  permits  for  private  and 
for-hire  vessels  also  facilitated  the 
issuance  of  regulations  tailored  to  the 
unique  aspects  of  each  category  (e.g.. 
catch  limits,  sale  of  fish). 

In  developing  the  HMS  FMP,  the 
HMS  Advisor\'  Panel  (AP)  noted  the 
significance  of  the  for-hire  fleet  in  the 
recreational  fisheries  for  tunas, 
billfishes  and  sharks.  The  HMS  AP 
recommended  that  NMFS  expand  the 
CHB  permit  program  from  Atlantic 
tunas  to  include  vessels  targeting  any 
HMS  so  that  catch  and  effort  monitoring 
could  be  improved,  and  NMFS  adopted 
this  permit  requirement  in  the  HMS 
FMP.  With  all  HMS  vessels  included  in 
the  permit  system,  NMFS  can  now 
select  a  more  representative  sample  of 
CHB  vessels  for  the  logbook  program 
and  telephone  survev. 

The  HMS  Charter/Headboat  permit  is 
required  in  lieu  of  any  other  commercial 
or  recreational  category  tunas  permit, 
and  is  considered  a  commercial  tunas 
permit  because  Atlantic  tunas  caught  by 
persons  aboard  vessels  with  this  permit 
may  be  sold.  Given  this  more  restrictive 
statement  of  the  permit  requirement 
(i.e..  the  HMS  Charter/Headboat  permit 
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is  the  only  permit  authorized  to  embark 
fee-paying  anglers),  and  the  dual  nature 
of  the  permit  (carrying  fee-paying 
recreational  anglers,  and  also  allowed  to 
sell  tunas),  further  clarifications  to  the 
regulations  pertaining  to  charter/ 
headboat  operations  are  needed  relative 
to  sale  of  fish,  applicability  of  retention 
limits  and  the  requirements  for  licensed 
captains. 

As  the  retention  limits  applicable  to 
the  recreational  fisheries  for  HMS  do 
not  generally  apply  to  persons  aboard 
permitted  commercial  fishing  vessels,  it 
is  necessary  to  specif\'  the 
circumstances  under  which  persons 
aboard  a  CHB  vessel  are  subject  to  the 
recreational  retention  limits  for  any 
HMS.  These  retention  limits  are  directly 
linked  to  how  a  for-hire  trip  on  a  CHB 
is  defined.  Such  designation  is  practical 
for  EFT  because  the  quota  categories  are 
related  to  size  classes  of  fish,  thus  the 
size  of  the  fish  itself  determines 
authorized  catch  limits  and  disposition 
(i.e..  sold  or  retained  for  personal 
consumption).  However,  in  certain 
situations,  the  consolidated  regulations 
are  not  clear  with  respect  to  catch 
limits,  size  limits  and  authorized 
disposition  applicable  to  sharks  and 
yellowfin  tuna  (YFT)  taken  aboard 
vessels  issued  HMS  Charter/Headboat 
permits. 

In  a  technical  amendment  to  the 
consolidated  regulations.  NMFS 
clarified  that  the  recreational  retention 
limit  of  three  YFT  per  person  per  day 
applies  at  all  times  to  persons  fishing 
aboard  vessels  permitted  in  the  Atlantic 
tunas  Charter/Headboat  category,  now 
the  Atlantic  HMS  Charter/Headboat 
permit.  While  the  Atlantic  HMS 
Charter/Headboat  permit  is  classified  as 
a  commercial  tuna  permit,  and  YFT 
landed  by  persons  aboard  such  vessels 
mav  be  sold  to  permitted  dealers,  the 
number  of  YFT  landed.cannot  exceed 
three  times  the  number  of  persons 
aboard,  including  captain  and  crew. 

Since  the  technical  amendment  was 
issued.  NMFS  has  received  comm  mt 
that  applying  the  YFT  retention  limit  at 
all  times  precludes  legitimate 
commercial  activity  when  the  vessels 
are  not  carrying  fee-paying  anglers. 
These  commenters  have  indicated  that  a 
few  dozen  charter  vessels  in  the  Mid- 
Atlantic  region  have  historically 
conducted  commercial  fishing  trips  for 
YFT  when  not  operating  as  a  for-hire 
vessel.  Further,  these  commenters  noted 
that  the  HMS  FMP  did  not  specifically 
address  commercial  fishing  by  the  for- 
hire  fleet  and  its  supporting  analyses 
did  not  consider  the  impacts  of 
prohibiting  such  commercial  fishing  on 
a  part-time  basis. 


NMFS  recognizes  that  certain  vessels 
operating  as  charter  vessels  and 
headboats  by  taking  anglers  fishing  for 
HMS  on  a  fee  basis  may.  on  occasion, 
sell  tunas  taken  by  those  anglers. 
Additionally,  some  of  these  vessels  may. 
when  not  operating  as  a  CHB.  directly 
engage  in  commercial  tuna  fishing 
operations.  Therefore,  consistent  with 
other  regulations  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson  Stevens  Act),  NMFS 
proposes  to  define  a  for-hire  trip  as  a 
trip  carrying  a  passenger  who  pays  a  fee 
and/or  having  a  specified  number  of 
persons  aboard:  More  than  three  persons 
for  a  vessel  licensed  to  carry  six  or 
fewer:  more  than  the  required  number  of 
crew  for  an  inspected  vessel.  Therefore, 
these  trips  would  be  considered  for-hire 
recreational  trips  and  recreational 
retention  limits  would  apply.  Trips 
where  a  vessel  carries  three  or  fewer 
passengers,  or  fewer  that  the  required 
number  of  crew  for  an  inspected  vessel, 
would  be  considered  commercial  and 
commercial  retention  limits  would 
apply.  Under  this  proposal  the 
recreational  YFT  retention  limit  would 
applv  to  vessels  issued  an  HMS  Charter/ 
Headboat  permit  only  when  such 
vessels  are  engaged  in  a  for-hire  trip. 

NMFS  also  proposes  to  authorize 
retention  of  sharks  under  the 
recreational  catch  limits  by  persons 
aboard  vessels  issued  limited  access 
permits  for  sharks  after  a  closure  of  any 
shark  management  group  if  the  vessel 
has  also  been  issued  an  HMS  Charter/ 
Headboat  permit  and  is  engaged  in  a  for- 
hire  fishing  trip.  In  such  case,  it  would 
be  required  that  the  recreational  landing 
and  size  limits  be  observed,  that  the 
sharks  be  landed  in  whole  form,  and 
that  the  sharks  not  be  sold.  If  the 
fisheries  for  all  shark  species  groups  are 
open,  vessels  that  possess  a  limited 
access  permit  for  sharks  and  an  HMS 
Charter/Headboat  permit  would  be 
subject  to  the  recreational  retention 
limits  for  sharks  when  engaged  in  a  for- 
hire  fishing  trip,  but  the  shark(s)  may  be 
sold. 

On  December  26.  2001.  NMFS 
published  proposed  regulations  to 
establish  a  recreational  retention  limit 
for  North  Atlantic  swordfish  (66  FR 
66390).  If  a  recreational  retention  for 
North  Atlantic  swordfish  were  adopted, 
the  application  of  the  retention  limit  to 
vessels  with  both  swordfish  Handgear 
and  HMS  CHB  permits  would  be  similar 
to  those  vessel  with  shark  limited  access 
and  HMS  Charter/Headboat  permits. 
Such  vessels  would  be  subject  to  the 
recreational  retention  limits  when 
engaged  in  a  for-hire  fishing  trip,  and 
the  North  Atlantic  sw-ordfish  could  be 


sold  if  the  directed  fishery  quota  were 
open,  but  could  not  be  sold  if  the 
directed  fishery  quota  were  closed. 
Directed  and  Incidental  swordfish 
limited  access  permits  are  only  valid  if 
the  vessel  also  possesses  a  valid  Atlantic 
tunas  Longline  categor\-  permit,  which 
means  that  the  vessel  could  not  possess 
an  .Mlantic  HMS  Charter/Headboat 
permit  and  could  not  be  engaged  in  for- 
hire  fishing. 

Atlantic  HMS  Angling  Vessel  Permits 

Current  HMS  regulations  require  that 
vessels  fishing  recreational ly  for 
Atlantic  tunas  obtain  an  Atlantic  Tunas 
Angling  Category  permit  This  proposed 
rule  would  extend  the  permit 
requirpment  to  all  recreational  vessels 
fishing  for  anv  HMS  regulated  under  the 
HMS  and  Billfish  FMPs. 

This  proposed  action  would  provide   • 
NMFS  with  a  complete  list  of 
recreational  vessels  participating  in  the 
fisheries  for  Atlantic  HMS.  Knowing  the 
universe  of  vessels  participating  in  the 
recreational  fisheries  for  HMS  would 
enable  NMFS  to  monitor  recreational 
landings  and  catch  and  release  stati.stics 
more  accurately,  thereby  enhancing 
HMS  management  and  research  efforts. 
The  total  universe  of  recreational 
fishermen  in  the  HMS  fisheries,  and 
their  effort,  catch  and  bycatch 
(including  discards)  is  presently 
unknown.  Estimates  of  some  of  these 
parameters  are  currently  made  using 
survevs.  such  as  the  Large  Pelagic 
Sur\-ey  and  the  Marine  Recreational 
Fisheries  Statistics  Survey,  as  well  as 
reporting  from  registered  HMS 
tournaments.  An  HMS  recreational 
permit  system  would  greatly  improve 
information  available  to  NMFS 
regarding  the  recreational  HMS  fisheries 
bv  providing  an  accurate  measure  of 
participation,  effort,  catch  and  bycatch 
(including  discards)  from  one  of  its  most 
significant  components 

A  measure  requiring  permits  for 
recreational  HMS  vessels  would 
increase  the  regulatory  burden  on 
recreational  fishermen  by  requiring  that 
they  participate  in  an  annual  permit 
process.  However,  the  regulatory  burden 
for  both  anglers  and  NMFS  should  be 
significantly  reduced  by  incorporating 
the  existing  HMS  recreational 
permitting  requirement  (Angling 
categorv  permit  for  Atlantic  tunas)  into 
the  expanded  permit  requirement  Many 
saltwater  fishermen  target  more  than 
one  HMS  during  a  single  trip  or 
throughout  the  fishing  season;  for 
example,  some  who  target  billfish  also 
catch  large  pelagic  species  like  tuna  and 
sharks. 

The  universe  of  affected  anglers  could 
include  the  following:  The  nearly 
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13.000  vessels  currently  permitted  in 
the  Atlantic  tunas  Angling  (recreational) 
category,  approximately  10,000  billfish 
anglers  (minimum  estimate  based  on  the 
number  of  billfish  tournament  anglers 
from  Fisher  and  Ditton,  1992).  and 
vessels  engaged  solely  in  recreational 
shark  or  swordfish  fishing.  The  number 
of  vessels  associated  with  the  10.000 
billfish  anglers,  as  well  as  the  extent  of 
the  overlap  between  billfish  vessels, 
recreational  shark  and  swordfish 
vessels,  and  (already  permitted)  tuna 
vessels  is  unknown,  but  the  overlap  is 
likelv  significant.  Thus,  the  universe  of 
affected  vessel  owners  is  likely  to  be 
smaller  than  the  sum  of  the  above 
estimates,  as  only  one  permit  would  be 
required  for  participation  in  any  HMS 
recreational  fishery.  Annual  permit 
issuance/renewal  would  not  have  a 
significant  impact  on  HMS  anglers.  The 
renewal  process  would  be  the  same 
automated  system  currently  in  effect  for 
Atlantic  tunas  permits,  reducing 
paperwork  and  mailing  time  for  forms. 

Jurisdictional  Issues  Related  to  HMS 
Permits 

Through  prior  rulemaking,  NMFS  has 
implemented  a  condition  on  shark  and 
swordfish  permits  that  requires  persons 
aboard  permitted  vessels  to  adhere  to 
Federal  regulations  without  regard  to 
whether  fishing  activity  occurs  within 
or  outside  the  EEZ  (see  50  CFR 
635.4(a)(1)).  Such  a  condition  is  deemed 
necessary  to  ensure  that  the 
management  objectives  of  the  HMS  FMP 
are  met  in  recognition  of  the  inherent 
mobility  of  the  fish  species  and  the 
fishing  vessels.  The  permit  condition 
was  initially  applied  only  to  commercial 
fishing  vessels  because  recreational 
vessels  were  not  required  to  be 
permitted  in  the  swordfish  and  shark 
fisheries.  Additionally,  although 
recreational  tuna  permits  have  been 
required  for  some  time,  tuna  regulations 
were  previously  determined  to  be 
applicable  outside  the  EEZ  (i.e.,  the  high 
seas  and  waters  under  State  jurisdiction) 
under  the  authority  of  ATCA,  thus  not 
requiring  a  specific  permit  condition. 
Given  that  NMFS  has  since 
implemented  an  Atlantic  HMS  vessel 
permit  for  the  Charter/Headboat 
category,  and  proposes  in  this 
rulemaking  document  that  a  permit  be 
required  for  private  recreational  vessels 
fishing  for  tunas,  swordfish,  sharks  or 
billfish,  NMFS  is  considering  the  merits 
of  applying  a  permit  condition  to  all 
Atlantic  HMS  vessel  permits,  in  both 
commercial  and  recreational  categories. 
Such  a  condition  would  not  supersede 
more  restrictive  regulations  in  waters 
under  the  jurisdiction  of  any  State,  but 
would  help  ensiu-e  that  the  activity  of 


all  vessels  issued  Federal  permits  would 
conform  to  the  requirements  of  the  HMS 
and  Billfish  FMPs  throughout  the  range 
of  the  species  in  the  respective 
management  units.  NMFS  requests 
comments  from  the  public  on  the  merits 
and  potential  impacts  of  extending  the 
permit  condition  across  all  HMS 
fisheries. 

BFT  Fisheries  in  the  Gulf  of  Mexico 

In  1982.  the  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
(ICCAT)  recommended  a  ban  on 
directed  fishing  for  bluefin  tuna  in  the 
Gulf  of  Mexico  to  protect  the  spawning 
stock.  This  action  primarily  impacted 
Japanese  longline  fishermen  in  the  area, 
as  U.S.  longline  gear  had  already  been 
prohibited  from  targeting  bluefin  tuna  in 
the  Gulf  of  Mexico  since  1981.  NMFS 
issued  additional  regulations  in  1983  to 
subdivide  the  Incidental  BFT  quota  for 
longline  fishermen,  and  to  allow  the 
retention  of  one  giant  BFT  per  year  by 
vessels  using  rod  and  reel  gear  (48  FR 
27745,  June  17.  1983).  No  other 
handgear-caught  BFT  could  be  retained 
in  the  Gulf  of  Mexico,  and  the  one  giant 
'incidental"  rod  and  reel-caught  BFT 
could  not  be  sold.  The  annual  limit  of 
one  giant  (large-medium  or  giant  since 
1992)  BFT  per  vessel  for  handgear 
vessels  in  the  Gulf  of  Mexico  is  still  in 
place,  and  is  now  part  of  the  BFT 
Angling  category  "trophv"  quota. 

The  1999  con'sohdatio'n  of  the  HMS 
regulations  into  one  CFR  part  resulted 
in  the  BFT  Angling  category  retention 
limit  regulations  for  the  Gulf  of  Mexico 
being  unclear.  NMFS  has  received 
comment  that  the  current  regulations 
under  §  635.23(b)  and  (c)  could  be 
interpreted  to  mean  that  in  the  Gulf  of 
Mexico,  Angling  category  vessels  may 
retain  school,  large-school,  and  small 
medium  BFT  subject  to  the  retention 
limits  in  place  at  the  time,  while  CHBs 
may  not.  This  rule  would  modify  the 
regulations  to  clarify  that  the  only  BFT 
that  could  be  retained  by  Angling 
category  and  CHB  vessels  in  the  Gulf  of 
Mexico  is  one  large  medium  or  giant 
BFT  per  vessel  per  year,  caught 
incidentally  while  fishing  for  other 
species. 

Change  of  Tuna  Permit  Category 

Current  regulations  allow  Atlantic 
tunas  permit  holders  to  change  their 
vessel  permit  category  only  once  per 
year,  and  that  change  must  occur  before 
Mav  15.  These  regulations  are  meant  to 
prevent  vessels  from  landing  BFT  in 
more  than  one  quota  category  in  a  single 
fishing  year.  Atlantic  tunas  and  Atlantic 
HMS  CHB  permits  can  now  be  obtained 
within  minutes,  24  hours  a  day,  7  days 
a  week,  via  the  Internet.  Because  of  the 


instant  availability,  NMFS  proposes  to 
allow  the  one  permit  category  change  to 
occur  until  the  first  day  of  the  fishing 
vear,  June  1.  In  addition,  NMFS 
proposes  to  allow  the  one  permit 
category  change  to  occur  after  June  1.  so 
long  as  it  occurs  with  the  renewal  or 
initial  application  for  the  current  fishing 
vear.  For  example,  under  current 
regulations,  if  a  person  purchased  a 
vessel  that  had  permitted  in  the  General 
category  in  previous  years,  the  vessel 
would  have  to  remain  in  the  General 
categorv  if  the  new  owner  applied  for  a 
permit  after  May  15.  Under  the 
proposed  regulations,  the  new  owner 
could  choose  the  appropriate  permit  or 
permit  category  at  the  time  of 
application,  regardless  of  the  time  of 
year  and  in  which  category  the  vessel 
was  permitted  the  previous  fishing  year. 

Adjustments  to  BFT  Retention  Limits  by 
Vessel  Type 

Under  the  current  HMS  regulations. 
NMFS  has  the  authority  to  adjust  the 
BFT  retention  limits  during  the  fishing 
season  to  maximize  utilization  of  the 
quota  for  BFT.  When  vessels  permitted 
in  the  HMS  CHB  category  are  fishing 
under  the  Angling  category  BFT  quota, 
the  same  retention  limits  apply  whether 
the  vessel  is  operating  as  a  charter  boat 
with  one  passenger,  or  a  headboat 
carrying  30  passengers.  With  the  BFT 
retention  limits  generally  defined  in 
terms  of  the  number  of  BFT  that  can  be 
retained  per  vessel,  the  current  situation 
can  be  inequitable  for  Coast  Guard 
inspected  vessels  authorized  to  carry  a 
larger  number  of  passengers,  as  their 
limit  is  set  at  the  same  amount  of  BFT 
as  a  vessel  with  a  charter  of  two  to  six 
anglers.  Prior  to  the  1999  consolidation 
of  the  HMS  regulations  into  one  CFR 
part,  the  Atlantic  tunas  regulations 
included  explicit  provisions  for  NMFS 
to  set  differential  retention  limits  by 
vessel  type  (e.g.,  charter  boat  vs. 
headboat),  but  this  explicit  authority 
was  (unintentionally)  not  maintained  in 
the  consolidated  regulations.  This 
proposed  rule  would  modify  the  HMS 
regulation  to  clarify  that  NMFS  has  the 
authority  to  set  differential  BFT 
retention  limits  by  vessel  type,  so  that 
NMFS  could  adjust  the  retention  limits 
to  provide  equitable  fishing 
opportunities  for  all  fishing  vessels, 
throughout  the  fishery. 

E-Comments  Pilot  Project 

NMFS  encourages  the  public  to 
participate  in  this  proposed  rulemaking 
by  submitting  comments.  To  this  end. 
NMFS  is  accepting  comments  by 
submitted  mail,  fax,  and  the  Internet  as 
part  of  its  e-Comments  pilot  project  (see 
ADDRESSES).  The  e-Comments  pilot 
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project  is  designed  to  introduce 
electronic  rulemaking  to  NMFS  an  its 
constituents.  The  public  is  encouraged 
to  use  the  new  web  site  to  compose  and 
submit  comments  on  this  proposed  rule 
and  the  associated  supporting 
documents  to  help  NMFS  fully  evaluate 
this  new  technology.  In  submitting 
comments,  please  include  your  name 
and  address,  indicate  if  you  are 
commenting  on  the  proposed  rule  or 
other  rulemaking  documents,  and  give 
the  reason  for  each  comment.  If  you  are 
commenting  on  the  proposed  rule, 
indicate  to  which  specific  section  each 
comment  applies.  Comments  on  the 
burden-hour  estimates  or  other  aspects 
of  the  collection  of  information  that  are 
part  of  this  rulemaking  can  be  submitted 
to  NMFS  but  must  also  be  mailed  to 
0MB  (see  ADDRESSES).  NMFS  also 
invites  public  comments  on  the  e- 
Comments  program  that  allows  you  to 
submit  your  comments  on  line.  Copies 
of  the  supporting  documents  including 
the  HMS  FMP,  the  final  regulations  to 
implement  the  HMS  FMP  (64  FR  29090. 
May  28,  1999).  the  technical 
amendment  to  the  final  regulations  (64 
FR  37700.  July  13,  1999),  and  the  latest 
Stock  Assessment  and  Fisher\' 
Evaluation  Report  are  available  by 
request  (see  ADDRESSES)  or  on-line  at 
http://www.nmfs.noaa.gov.  NMFS  will 
consider  all  comments  received  during 
the  comment  period,  regardless  of  how 
they  were  submitted,  and  NMFS  may 
make  changes  in  the  final  rule  in 
consideration  of  them.  Please  submit 
your  comments  by  only  one  means. 
Comments  received  from  the  public  will 
become  part  of  the  public  record  and 
will  be  posted  on  the  e-Comments  web 
site  after  the  comment  period  closes. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act,  16  U.S.C.  1801  et  seq..  and  the 
Atlantic  Tunas  Convention  Act,  16 
U.S.C.  971  et  seq.  The  Assistant 
Administrator  (AA)  for  Fisheries, 
NOAA.  has  preliminarily  determined 
that  the  regulations  contained  in  this 
proposed  rule  are  necessary  to 
implement  the  recommendations  of 
ICCAT  and  are  necessary  for 
management  of  the  Atlantic  HMS 
fisheries. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
regulations,  if  implemented,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 


The  proposed  action  would  amend  the 
HMS  regulations  to  clarify  regulations 
regarding  the  sale  of  fish  and  applic:abilit\-  of 
daily  catch  limits  on  board  vessels  permitted 
in  the  HMS  charter/Headboat  (CHB)  permit 
categor\ .  This  proposed  rule  would  also 
implement  an  Atlantic  HMS  recreational 
vessel  permit,  adjust  the  time  frame  for 
permit  category  changes  for  Atlantic  HMS 
and  .Mlantic  tunas  permits,  clarify  the 
regulations  regarding  the  retention  of 
Atlantic  bluefin  tuna  (BKT)  in  the  Gulf  of 
Mexico  bv  recreational  and  HMS  CHB  vessels 
iuid  allow  NMFS  to  adjust  BFT  retention 
limits  by  \essel  type.  NMFS  conducted  a 
preliminary  economic  evaluation  of  the 
proposed  measures,  and,  because  the 
proposed  measures  would  allow  increased 
landings  of  YFT.  revenues  for  the  commercial 
hnndgear  yellowfin  tuna  (YFT)  fishery  would 
increase  slightly  (3.6  percent).  The  proposed 
measures  would  not  negatively  affect  the 
revenues  of  any  small  entities  in  the  fishery, 
and  the  measures  would  not  alter  current 
fishing  practices.  Additionally.  NMFS  is 
requesting  comments  on.  but  not  proposing 
at  this  time,  an  extension  of  the  existing 
condition  on  commercial  swordfish  and 
shark  permits  to  include  other  .Atlantic  HMS 
permits.  The  condition  requires  that  permit 
holders  abide  by  more  restrictive  Federal 
regulations  regardless  of  whether  fishing 
occurs  within  or  beyond  the  EFZ.  NMFS 
requests  comment  primarily  to  gauge  the 
potential  impacts  on  fishing  activity  in 
waters  under  State  jurisdiction  where 
regulated  .Atlantic  HMS  occasionally  do 
occur.  .As  NMFS  is  only  requesting  comment 
at  this  time,  there  is  no  direct  impact  on 
fisherv  participants.  Comments  will  assist 
NMFS  in  assessing  impacts  under  the 
Regulatory  Flexibilitv  .Act  when  and  if  such 
a  permit  condition  is  proposed 

Because  of  this  certification,  an  Initial 
Regulator}'  Flexibility  Analysis  was  not 
prepared. 

NMFS  prepared  a  draft  Environmental 
Assessment  (EA)  for  this  proposed  rule, 
and  the  AA  has  preliminarily  concluded 
that  there  would  be  no  significant 
impact  on  the  human  environment.  The 
EA  presents  analyses  of  the  anticipated 
impacts  of  these  proposed  regulations 
and  the  other  alternatives  considered.  A 
copv  of  the  EA  and  other  anahnical 
documents  prepared  for  this  proposed 
rule  are  available  from  NMFS  (see 
ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

On  September  7,  2000,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  Biological  Opinion  (BiOp)  issued  June 
14,  2001,  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fisher>-  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  turtle  species  under 
NMFS  jurisdiction.  NMFS  is  currently 
implementing  the  reasonable  and 


prudent  alternative  required  by  the 
BiOp  None  of  the  actions  in  this 
proposed  rule  would  have  any 
additional  impact  on  sea  turtles  as  these 
actions  would  not  likely  increase  or 
decrease  pelagic  longline  effort,  nor  are 
thev  expected  to  shift  effort  into  other 
fishing  areas.  No  irreversible  or 
irretrievable  commitments  of  resources 
are  expected  from  this  proposed  action 
that  would  have  the  effect  of  foreclosing 
the  implementation  of  the  requirements 
of  the  BiOp. 

This  proposed  rule  contains  two  new 
collection-of-information  requirements 
and  restates  several  existing  reporting 
requirements  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  (PRA),  The  new 
requirements  have  been  submitted  to 
OMB  for  approval. 

The  new  requirement  that  has  been 
submitted  to  OMB  for  approval  is  an 
extension  of  the  Atlantic  tunas 
recreational  Angling  category  permit 
requirement  to  include  fishermen  who 
fish  for  all  Atlantic  HMS.  including 
swordfish.  sharks,  and  billfish,  with  an 
estimated  public  reporting  burden  of  30 
minutes  per  response  for  initial  permit 
applications,  and  5  minutes  per 
response  for  renewing  the  permit. 
Persons  acquiring  this  permit  who  were 
not  previously  subject  to  a  permit 
requirement  may  also  be  subject  to 
existing  gear-marking  requirements.  The 
extension  of  this  requirement,  estimated 
to  take  15  minutes  per  float  marked,  has 
also  been  submitted  to  OMB  for 
approval.  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to.  nor  shall  any 
person  be  subject  to.  a  penalty  for 
failure  to  comply  willi.  .i  collection  of 
information  subject  to  the  requirements 
of  the  PR.\.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  This  proposed 
rule  also  restates  a  number  of  collection- 
of-information  requirements  that  have 
been  approved  by  OMB  These 
requirements  and  their  OMB  control 
numbers  and  estimated  response  times 
are:  vessel  permits  for  Atlantic  tunas 
and  Atlantic  HMS  Charter/headboats. 
initial  (30  minutes;  0648-0327)  and 
renewal  (6  minutes;  0648-327):  vessel 
permits  for  Atlantic  shark  and  swordfish 
(20  minutes:  0648-0205):  dealer  permits 
for  Atlantic  sharks  and  swordfish  (5 
minutes;  0648-0205);  call  in 
recreational  landing  reports  for  Atlantic 
bluefin  tuna  (5  minutes;  0648-0328); 
dealer  permits  for  Atlantic  tunas  (5 
minutes:  0648-0202);  gear  marking  (15 
minutes;  0648-0373):  and  vessel 
marking  (45  minutes;  0648-0373). 
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All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Public  comment  is 
sought  regarding:  (1)  the  need  for  the 
proposed  collection  of  information  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  the  practical 
utility  of  the  information:  (2)  the 
accuracy  of  the  burden  estimate:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  and 
to  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing.  Fishing  vessels, 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  April  23.  2002. 
lohn  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  Sational  Marine  Fisheries 
Senice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  635,  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  ef  seq. 

2.  In  §635.2.  the  definition  for  "For- 
hire  trip"  is  added,  in  alphabetical 
order,  to  read  as  follows: 

§635.2    Definitions. 

***** 

For-hire  trip  means  a  recreational 
fishing  trip  taken  by  a  vessel  with  an 
Atlantic  HMS  Charter/Headboat  permit 
during  which  paying  passenger!  s)  are 
aboard;  or,  for  uninspected  vessels, 
during  which  there  are  more  than  three 
persons  on  board,  including  operator 
and  crew;  or,  for  vessels  that  have  been 
issued  a  Certificate  of  Inspection  by  the 
U.S.  Coast  Guard  to  carry  passengers  for 
hire,  during  which  there  are  more 
persons  aboard  than  the  number  of  crew 
specified  on  the  vessels  Certificate  of 
Inspection. 
***** 

3.  In  §635.4.  paragraphs  (a)(2).  (a)(5). 
(b).  (d)  heading,  (d)(1)  through  (d)(3). 


(h)(1)  heading,  and  (m)(l)  are  revised  to 
read  as  follows: 

§  635.4    Permits  and  fees. 

***** 

(a)  *  *  * 

(2)  Vessel  permit  inspection.  The 
owner  or  operator  of  a  vessel  of  the 
United  States  must  have  the  appropriate 
valid  permit  on  hoard  the  vessel  to  fish 
for,  take,  retain,  or  possess  Atlantic 
HMS  when  engaged  in  recreational 
fishing,  and  to  fish  for,  take,  retain  or 
possess  Atlantic  tunas,  swordfish.  or 
sharks  when  engaged  in  commercial 
fishing.  The  vessel  operator  must  make 
such  permit  available  for  inspection 
upon  request  by  NMFS  or  a  person 
authorized  by  NMFS.  The  owner  of  the 
vessel  is  responsible  for  satisfying  all  of 
the  requirements  associated  with 
obtaining,  maintaining,  and  making 
available  for  inspection,  all  valid  vessel 
permits. 
***** 

(5)  Display  upon  offloading.  Upon 
transfer  of  Atlantic  HMS.  the  owner  or 
operator  of  the  harvesting  vessel  must 
present  for  inspection  the  vessel's 
Atlantic  HMS  Charter/Headboat  permit, 
or  Atlantic  tunas,  shark,  or  swordfish 
permit  to  the  receiving  dealer.  The 
permit  must  be  presented  prior  to 
completing  anv  applicable  landing 
report  specified  at  §635. 5(a)(1).  (a)(2) 
and  (b)(2)(i). 
***** 

(b)  HMS  Angling  Category  and 
Charter/Headboat  Permits— [1)  HMS 
Angling  Category  permits.  The  owner  of 
each  vessel  used  to  fish  recreationally 
for  Atlantic  HMS  or  on  which  Atlantic 
HMS  are  retained  or  possessed,  must 
obtain,  in  addition  to  any  other  required 
permits,  an  HMS  Angling  permit. 
Atlantic  HMS  caught,  retained, 
possessed,  or  landed  by  persons  on 
board  vessels  with  an  Atlantic  HMS 
Angling  permit  may  not  be  sold  or 
transferred  to  any  person  for  a 
commercial  purpose.  A  vessel  issued  an 
Atlantic  HMS  Angling  permit,  during 
such  permit's  period  of  validity,  shall 
not  be  issued  an  Atlantic  tunas  permit 
in  any  other  category. 

(2)  HMS  Charter/Headboat  Category 
permits,  (i)  The  owner  of  a  charter  boat 
or  headboat  used  to  fish  for,  take,  retain, 
or  possess  any  Atlantic  HMS  must 
obtain  an  HMS  Charter/Headboat 
permit.  A  vessel  issued  an  Atlantic  HMS 
Charter/Headboat  permit,  during  such 
permit's  period  of  validity,  shall  not  be 
issued  an  Atlantic  tunas  permit  in  any 
category. 

(ii)  While  persons  aboard  a  vessel  that 
has  been  issued  an  HMS  Charter/ 
Headboat  permit  are  fishing  for  or  are  in 


possession  of  Atlantic  HMS,  the 
operator  of  the  vessel  must  have  a  valid 
Merchant  Marine  License  or 
Uninspected  Passenger  Vessel  License, 
as  applicable,  issued  by  the  U.S.  Coast 
Guard  pursuant  to  regulations  at  46  CFR 
part  10.  Such  Coast  Guard  license  must 
be  carried  on  board  the  vessel. 
***** 

(d]Atlantic  tunas,  Atlantic  HMS 
Angling,  and  Atlantic  HMS  Charter/ 
Headboat  vessel  permits.  (1)  The  owner 
of  each  vessel  used  to  fish  for  or  take 
Atlantic  tunas  or  on  which  Atlantic 
tunas  are  retained  or  possessed  must 
obtain,  in  addition  to  any  other  required 
permits,  an  HMS  Angling  or  HMS 
Charter/Headboat  permit  issued  under 
paragraph  (b)  of  this  section,  or  an 
Atlantic  tunas  permit  in  one.  and  only 
one.  of  the  following  categories: 
General.  Harpoon.  Longline.  Purse 
Seine,  or  Trap. 

(2)  Persons  aboard  a  vessel  with  a 
valid  AUantic  tunas,  HMS  Angling,  or 
HMS  Charter/Headboat  permit  may  fish 
for,  take,  retain,  or  possess  Atlantic 
tunas,  but  only  in  compliance  with  the 
quotas,  catch  limits,  size  classes,  and 
gear  applicable  to  the  permit  category  of 
the  vessel  from  which  he  or  she  is 
fishing.  Persons  may  sell  Atlantic  tunas 
only  if  the  harvesting  vessel  has  a  valid 
permit  in  the  General.  Harpoon, 
Longline,  Purse  Seine,  or  Trap  category 
of  the  Atlantic  tunas  permit  or  a  valid 
HMS  Charter/Headboat  permit.  Persons 
may  not  sell  Atlantic  tunas  caught  on 
board  a  vessel  issued  an  Atlantic  HMS 
Angling  permit. 

(3)  Except  for  vessels  with  an  Atlantic 
timas  purse  seine  category  permit,  a 
vessel  owTier  may  change  the  category  of 
the  vessel's  Atlantic  tunas  permit, 
change  between  an  Atlantic  HMS 
Angling  or  HMS  Charter/Headboat 
permit,  or  change  between  an  Atlantic 
timas  permit  and  an  Atlantic  HMS 
Angling  or  HMS  Charter/Headboat 
permit  no  more  than  once  each  year  and 
only  from  April  1  to  May  31.  At  all  other 
times,  the  vessel's  permit  or  permit 
category  may  not  be  changed,  regardless 
of  a  change  in  the  vessel's  ownership.  A 
vessel's  permit  or  permit  category 
change  will  be  allowed  outside  of  April 
1  to  May  31  if  it  occurs  in  conjunction 
with  the  permit  renewal. 
***** 

(h)  *  *  * 

(l)Atlantic  tunas,  Atlantic  HMS 
Angling,  and  Atlantic  HMS  Charter/ 
Headboat  vessel  permits.  *  *  * 
***** 

(m)  Renewal— [l]  General.  Persons 
must  apply  annually  for  a  dealer  permit 
for  Atlantic  tunas,  sharks,  and 
swordfish,  and  for  an  Atlantic  HMS 
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Angling,  HMS  Charter/Headboat.  tunas, 
shark,  or  swordfish  vessel  permit.  A 
renewal  application  must  be  submitted 
to  NMFS,  at  an  address  designated  by 
NMFS,  at  least  30  days  before  a  permit's 
expiration  to  avoid  a  lapse  of  permitted 
status.  NMFS  will  renew  a  permit 
provided  that  the  specific  requirements 
for  the  requested  permit  are  met, 
including  those  described  in  §635.4 
(11(2),  all  reports  required  under  the 
Magnuson-Stevens  Act  and  ATCA  have 
been  submitted,  including  those 
described  in  §635.5.  and  the  applicant 
is  not  subject  to  a  permit  sanction  or 
denial  under  paragraph  (a)(6)  of  this 
section. 
***** 

4.  In  §  635.5.  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§635.5    Recordkeeping  and  reporting. 

***** 

(c)  Anglers.  The  owner  of  a  vessel 
permitted  in  the  Atlantic  HMS  Angling 
or  Charter/Headboat  categor\-  must 
report  all  BFT  landed  under  the  Angling 
category  quota  to  NMFS  through  the 
automated  catch  reporting  system  by 
calling  1-888-USA— TUNA  within  24 
hours  of  the  landing.  *  *  * 
***** 

5.  In  §635.6.  paragraph  (b)(1) 
introducton,'  text,  and  paragraph  (c)(1) 
are  revised  to  read  as  follows: 

§635.6    Vessel  and  gear  identification. 

***** 

(b)  Vessel  identification.  (1)  An  owner 
or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §635.4. 
other  than  an  Atlantic  HMS  Angling 
permit,  must  display  the  vessel  number 


(c)  Gear  identification.  (1)  The  owner 
or  operator  of  a  vessel  for  which  a 
permit  has  been  issued  under  §  635.4 
and  that  uses  a  handline.  harpoon, 
longline,  or  gillnet,  must  display  the 
vessel's  name,  registration  number  or 
Atlantic  tunas,  HMS  Angling,  or  HMS 
Charter/Headboat  permit  number  on 
each  float  attached  to  a  handline  or 
harpoon  and  on  the  terminal  floats  and 
high-flyers  (if  applicable)  on  a  longline 
or  gillnet  used  by  the  vessel. 
***** 

6.  In  §  635.22,  paragraphs  (a),  (c),  and 
(d)  are  revised  to  read  as  follows: 

§635.22    Recreational  retention  limits. 

(a)  General.  Atlantic  HMS  caught, 
possessed,  retained,  or  landed  under 
these  recreational  retention  limits  may 
not  sold  or  transferred  to  any  person  for 
a  commercial  purpose.  Recreational 


retention  limits  apply  to  a  lonpbill 
spearfish  taken  or  possessed  shoreward 
of  the  outer  boundary  of  the  Atlantic 
EEZ,  to  a  shark  taken  from  or  possessed 
in  the  Atlantic  EEZ,  and  to  a  yellowfin 
tuna  taken  from  or  possessed  in  the 
Atlantic  Ocean.  The  operator  of  a  vessel 
for  which  a  retention  limit  applies  is 
responsible  for  the  vessel  retention  limit 
and  the  cumulative  retention  limit 
based  on  the  number  of  persons  aboard. 
Federal  recreational  retention  limits 
may  not  be  combined  with  any 
recreational  retention  limit  applicable  in 
state  waters. 
***** 

(c)  Sharks.  One  shark  from  either  the 
large  coastal,  small  coastal  or  pelagic 
group  may  be  retained  per  vessel  per 
trip,  subject  to  the  size  limits  described 
in  §  635.20(e).  and,  in  addition,  one 
Atlantic  sharpnose  shark  may  be 
retained  per  person  per  trip.  Regardless 
of  the  length  of  a  trip,  no  more  than  one 
Atlantic  sharpnose  shark  per  person 
may  be  possessed  on  board  a  vessel.  No 
prohibited  sharks  listed  in  Table  1(d)  of 
Appendix  A  to  this  part  may  be 
retained.  The  recreational  retention 
limit  for  sharks  applies  to  a  person  who 
fishes  in  any  manner,  except  to  a  person 
aboard  a  vessel  who  has  been  issued  an 
Atlantic  shark  permit  under  §  635.4.  If 
an  Atlantic  shark  quota  is  closed,  the 
recreational  retention  limit  for  sharks 
also  applies  to  persons  aboard  a  vessel 
issued  an  Atlantic  shark  permit  under 
§635.4.  if  that  vessel  also  possesses  an 
Atlantic  HMS  Charter/Headboat  permit 
issued  under  §  635.4  and  is  engaged  in 

a  for-hire  trip. 

(d)  Yellowfin  tuna.  Three  yellowfin 
tunas  per  person  per  day  may  be 
retained.  Regardless  of  the  length  of  a 
trip,  no  more  than  three  yellowfin  tuna 
per  person  may  be  possessed  on  board 

a  vessel.  The  recreational  retention  limit 
for  yellowfin  tuna  applies  to  a  person 
who  fishes  in  any  manner,  except  to  a 
person  aboard  a  vessel  that  has  been 
issued  an  Atlantic  tunas  vessel  permit 
under  §  635.4.  The  recreational 
retention  limit  for  yellowfin  tuna 
applies  to  persons  aboard  a  vessel  that 
has  been  issued  an  Atlantic  HMS 
Charter/Headboat  permit  only  when  the 
vessel  is  engaged  in  a  for-hire  trip. 
***** 

7.  In  §635.23,  paragraphs  (b) 
introductory'  text,  (b)(2).  (b)(3).  (c) 
introductor\-  text,  and  (c)(3)  are  revised 
to  read  as  follows: 

§  635.23    Retention  limits  for  BFT. 

***** 

(b)  Angling  category.  BFT  may  be 
retained  and  landed  under  the  daily 
limits  and  quotas  applicable  to  the 


Angling  categor\'  by  persons  aboard 
vessels  with  Atlantic  HMS  Anglmg 
permits  as  follows: 

***** 

(2)  School,  large  school,  or  small 
medium  BFT.  (i)  No  school,  large 
school,  or  small  medium  BFT  may  be 
retained,  possessed,  landed,  or  sold  in 
the  Gulf  of  Mexico. 

(ii)  One  school,  large  school,  or  small 
mediimi  BFT  per  vessel  per  day  may  be 
retained,  possessed,  or  landed  outside 
the  Gulf  of  Mexico  Regardless  of  the 
length  of  a  trip,  no  more  than  a  single 
dav's  allowable  catch  of  school,  large 
school,  or  small  medium  BFT  may  be 
possessed  or  retained 

(3)  Changes  to  retention  limits.  To 
provide  for  maximum  utilization  of  the 
quota  for  BFT  spread  over  the  longest 
period  of  time.  NMFS  may  increase  or 
decrease  the  retention  limit  for  any  size 
class  BFT  or  change  a  vessel  trip  limit 
to  an  angler  limit  and  vice  versa.  Such 
increase  or  decrease  will  be  based  on  a 
review  of  daily  landing  trends, 
availability  of  the  species  on  the  fishing 
grounds,  and  any  other  relevant  factors, 
NMFS  mav  also  set  a  separate  retention 
limit  for  persons  aboard  a  specific  vessel 
tvpe.  such  as  headboats  or  charter  boats, 
fishing  under  the  Angling  categor\' 
quota.  NMFS  will  adjust  the  daily 
retention  limit  specified  in  paragraph 
(b)(2)  of  this  section  by  filing  with  the 
Office  of  the  Federal  Register  for 
publication  notification  of  the 
adjustment.  Such  adjustment  will  not  be 
effective  until  at  least  3  calendar  days 
after  notification  is  filed  with  the  Office 
of  the  Federal  Register  for  publication. 

(c)  HMS  Charter 'Headhoat  Persons 
aboard  a  vessels  with  an  Atlantic  HMS 
Charter/Headboat  permit  may  retain  and 
land  BFT  under  the  daily  limits  and 
quotas  applicable  to  the  Angling 
categor\-  or  the  General  categor>'  as 
follows: 
*      •  «         *         *         » 

(3)  When  fishing  other  than  in  the 
Gulf  of  Mexico  and  when  the  fishen,- 
under  the  General  categor>-  has  not  been 
closed  under  §635.28.  a  person  aboard 
a  vessel  that  has  an  .Atlantic  HMS 
Charter/Headboat  permit  may  fish  under 
either  the  retention  limits  applicable  to 
the  General  categor>-  specified  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  or  the  retention  limits  applicable 
to  the  Angling  categor\'  specified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section.  The  size  category  of  the  first 
BFT  retained  will  determine  the  fi.shing 
category'  applicable  to  the  vessel  that 

day, 

***** 

8.  In  §  635.27,  the  first  three  sentences 
of  paragraph  (a)  introductor>'  text,  the 
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first  two  sentences  of  paragraph  {a)(l)(i). 
and  the  first  sentence  of  paragraph  (a)(2) 
are  revised  to  read  as  follows: 

§635.27    Quotas. 

(a)  BFT.  Consistent  with  ICCAT 
recommendations,  NMFS  will  subtract 
anv  allowance  for  dead  discards  from 
the  fishing  year's  total  U.S.  quota  for 
BFT  that  can  be  caught  and  allocate  the 
remainder  to  be  retained,  possessed,  or 
landed  by  persons  and  vessels  subject  to 
U.S.  jurisdiction,  The  total  landing 
quota  will  be  divided  among  the 
General,  Angling,  Harpoon.  Purse  Seine, 
Longline,  and  Trap  categories. 
Consistent  with  these  allocations  and 
other  applicable  restrictions  of  this  part. 
BFT  may  be  taken  by  persons  aboard 
vessels  issued  Atlantic  tunas  permits, 
HMS  Angling  permits,  or  HMS  Charter/ 
Headboat  permits.  *  *  * 

(!]*** 

(i)  Catches  from  vessels  for  which 
General  category  Atlantic  tunas  permits 
have  been  issued  and  certain  catches 
from  vessels  for  which  an  HMS  Charter/ 
Headboat  permit  has  been  issued  are 
counted  against  the  General  category 
landings  quota.  See  §  635.23  (c)(3) 
regarding  landings  by  vessels  with  an 
HMS  Charter/Headboat  permit  that  are 
counted  against  the  General  categorv 
landings  quota.  '  *  * 

[2]Ang}ing  category  landings  quota. 
The  total  amount  of  BFT  that  may  be 
caught,  retained,  possessed,  and  landed 
by  anglers  aboard  vessels  for  which  an 
HMS  Angling  permit  or  an  HMS 
Charter/Headboat  permit  has  been 
issued  is  19.7  percent  of  the  overall 
annual  U.S.  BFT  landings  quota.  *  *  * 
***** 

9.  In  §635.28,  paragraph  (b)(3)  is 
revised  to  read  as  follows; 

§635.28    Closures. 


(b)  *  *  * 

(3)  When  the  fishery  for  a  shark 
species  group  is  closed,  a  fishing  vessel 
issued  a  shark  LAP  pursuant  to  §  635.4 
may  not  possess  or  sell  a  shark  of  that 
species  group,  except  under  the 
conditions  in  §  635.22  (a)  and  (c),  and  a 
permitted  shark  dealer  may  not 
purchase  or  receive  a  shark  of  that 
species  group  from  a  vessel  issued  a 
shark  LAP.  except  that  a  permitted 
shark  dealer  or  processor  may  possess 
sharks  that  were  harvested,  off-loaded, 
and  sold,  traded,  or  bartered,  prior  to 
the  effective  date  of  the  closure  and 
were  held  in  storage. 
***** 

10.  In  §635.31.  paragraph  {a)(l)  is 
revised  to  read  as  follows; 

§  635.31     Restrictions  on  sale  and 
purchase. 

(a)  Atlantic  tunas.  (1)  Persons  that 
own  or  operate  a  vessel  from  which  an 
Atlantic  tuna  is  landed  may  sell  such 
.Atlantic  tuna  only  if  that  vessel  has  a 
valid  Atlantic  HMS  Charter/Headboat 
permit,  or  a  General,  Harpoon,  Longline, 
Purse  Seine,  or  Trap  category  permit  for 
Atlantic  tunas  issued  under  this  part. 
Persons  may  not  sell  a  BFT  smaller  than 
the  large  medium  size  class.  However,  a 
large  medium  or  giant  BFT  taken  by  a 
person  on  a  vessel  with  an  Atlantic 
HMS  Charter/Headboat  permit  fishing 
in  the  Gulf  of  Mexico  at  any  time,  or 
fishing  outside  the  Gulf  of  Mexico  when 
the  fishery  under  the  General  category 
has  been  closed,  may  not  be  sold  (see 
§  635.23(c)).  Persons  may  sell  Atlantic 
tunas  only  to  a  dealer  that  has  a  valid 
permit  for  purchasing  Atlantic  tunas 
issued  under  this  part. 
***** 

11.  In  §635.71.  paragraphs  (b)(1). 
(b)(3),  (b)(H),  and  (b)(15),  are  revised  to 
read  as  follows: 


§635.71     Prohibitions. 

***** 

(b)  *  *  * 

(1)  Engage  in  fishing  with  a  vessel  that 
has  a  permit  to  fish  for  Atlantic  tunas 
under  §  635.4,  unless  the  vessel  travels 
to  and  from  the  area  where  it  will  be 
fishing  under  its  own  power  and  the 
person  operating  that  vessel  brings  any 
BFT  under  control  (secured  to  the 
catching  vessel,  and,  if  the  case,  brought 
on  board)  with  no  assistance  from 
another  vessel,  except  as  shown  by  the 
operator  that  the  safety  of  the  vessel  or 
its  crew  was  jeopardized  or  other 
circumstances  existed  that  were  beyond 
the  control  of  the  operator. 
***** 

(3)  Fish  for,  catch,  retain,  or  possess 
a  BFT  less  than  the  large  medium  size 
class  by  a  vessel  other  than  one  that  has 
on  board  an  Atlantic  HMS  Angling 
permit,  an  HMS  Charter/Headboat 
permit,  or  an  Atlantic  tunas  Purse  Seine 
category  permit  as  authorized  under 
§635.23  (b),  (c),  and  (e)(2). 
***** 

(14)  As  a  vessel  with  an  Atlantic  HMS 
Angling  permit  or  an  HMS  Charter/ 
Headboat  permit,  fail  to  immediately 
cease  fishing  and  immediately  return  to 
port  after  catching  a  large  medium  or 
giant  BFT  or  fail  to  report  such  catch, 

as  specified  in  §635.23(b)(l)(iii)  and 
(c)(1)  through  (c)(3). 

(15)  As  a  vessel  with  an  Atlantic  HMS 
Angling  permit  or  an  HMS  Charter/ 
Headboat  permit,  sell,  offer  for  sale,  or 
attempt  to  sell  a  large  medium  or  giant 
BFT  after  fishing  under  the 
circumstances  specified  in 
§635.23(b)(l)(iii)  and  (c)(1)  through  (3). 
***** 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Clarification  of  Exemption  Regarding 
Historic  Preservation  Review  Process 
for  Projects  Involving  Historic  Natural 
Gas  Pipelines 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  clarification  of 

exemption  regarding  historic  natural  gas 

pipelines. 

SUMMARY:  The  Advison,'  Council  on 
Historic  Preservation  clarifies  its 
exemption  from  historic  preservation 
review  for  projects  involving  historic 
natural  gas  pipelines  by  answering  five 
questions  that  were  posed  after  the 
exemption  went  into  effect. 
DATES:  The  exemption  went  into  effect 
on  April  5.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Address  all  questions  about  this 
clarification  to  Javier  Marques,  Office  of 
General  Counsel,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Ave..  N\V.,  Suite  809, 
Washington, DC  20004.  Telephone: 
202-606-8503.  Facsimile:  202-606- 
8672.  E-mail:  jmarques@achp.gov. 
SUPPLEMENTARY  INFORMATION:  On  April 
5,  2002,  the  Advisory  Council  on 
Historic  Preser\'ation  ("Council") 
published  in  the  Federal  Register  a 
Notice  of  Exemption  Regarding  Historic 
Preservation  Review  Process  for  Projects 
Involving  Historic  Natural  Gas  Pipelines 
(67  FR  16364).  Since  then,  several 
questions  regarding  the  interpretation 
and  application  of  the  exemption  have 
been  brought  to  the  Council's  attention. 
The  purpose  of  this  notice  is  to  provide 
answers  to  those  questions  and  to  clarifv- 
the  exemption.  The  following 
information  constitutes  the  Council's 
formal  views  on  the  interpretation  and 
application  of  the  exemption  and 
should  be  considered  by  all  parties 
when  taking  actions  under  the 
exemption. 


There  are  cases  where  the  applicant, 
a  Federal  agency  and  a  State  Historic 
Preservation  Officer  (SHPO)  have 
completed  the  section  106  process  for  a 
Federal  action  concerning  a  historic 
natural  gas  pipeline  prior  to  the 
effective  date  of  the  exemption.  Does  the 
exemption  supersede  agreements  that 
have  been  previously  executed  under 
Section  106? 

Unless  otherwise  agreed  to  by  the 
parties,  the  exemption  will  supersede 
anv  Memorandum  of  Agreement  (MOA) 
in  existence  when  the  exemption  went 
into  effect.  Note,  however,  that  the 
exemption  only  applies  to  the  effects  of 
an  action  on  historic  natural  gas 
pipelines.  Accordingly,  those  portions 
of  an  MOA  that  deal  with  impacts  on 
other  historic  properties  remain  in 
effect.  If  the  agreement  was  a 
Programmatic  Agreement  (PA) 
developed  in  accordance  with  the 
Council's  Section  106  regulations,  the 
provisions  of  the  PA  remain  applicable. 
See  provision  III  of  the  exemption. 

Some  abandonments  filed  under 
section  7(b)  of  the  Federal  Natural  Gas 
Act  do  not  involve  taking  a  historic 
pipeline  permanently  out  of  service  or 
do  not  remove  facilities  from  interstate 
commerce.  Do  these  situations  trigger 
the  exception  to  the  exemption  that 
would  require  the  applicant  to  meet  the 
documentation  standards  contained  in 
the  exemption? 

No.  If  the  pipeline  facilities  will 
remain  in  operation  and  in  interstate 
ser\'ice,  and  therefore  subject  to 
subsequent  Federal  jurisdiction,  the 
applicant  for  a  section  7(b) 
abandonment  is  not  required  to  comply 
with  the  documentation  standards.  For 
abandonments  that  would  take  facilities 
out  of  service  permanently,  or  that 
would  involve  the  sale  of  the  facilities 
to  a  new  owner  who  would  remove  the 
facilities  from  use  in  interstate 
commerce,  the  required  documentation 
would  be  a  condition  for  the 
abandormient. 

If  only  a  portion  of  a  historic  pipeline 
facility  is  proposed  for  abandonment, 
must  the  applicant  meet  the 
documentation  requirements  for  the 
entire  facility? 

No.  Only  the  ptDrtion  proposed  for 
abandormient  must  be  documented 
before  the  Federal  approval  is  granted. 
However,  as  the  documentation  for  the 
segment  to  be  abandoned  may  well 
include  much  of  the  information  needed 


should  future  segments  be  abandoned, 
applicants  may  wish  to  consider 
providing  documentation  for  other 
segments,  up  to  and  including  the  entire 
pipeline  facility,  to  eliminate  the  need 
for  a  subsequent  documentation  effort 
should  another  segment  or  the  entire 
pipeline  facility  be  proposed  for 
abandonment  in  the  future 

What  is  the  timing  for  completion  of 
the  documentation  requirements 
specified  in  the  exception  to  the 

exemption?' 

The  documentation  requirements  can 
be  completed  at  any  time  prior  to  the 
formal  Federal  action  approving  the 
abandonment.  Given  that  the  time 
period  for  the  F'ederal  agency  to  review 
the  proposed  action  is  usually  several 
months,  it  is  anticipated  that  there  will 
be  sufficient  time  to  complete  the 
requirements  so  that  processing  of  the 
Federal  approval  will  not  be  delayed 
Subject  to  their  individual  legal 
authorities.  Federal  agencies  may 
condition  their  approval  of  the 
abandonment  on  satisfactory 
completion  of  the  documentation 
requirements,  after  which  the 
abandonment  would  take  effect 
Applicants  are  encouraged  to  undertake 
preparation  of  the  documentation  as 
soon  as  the  abandonment  process  is 
initiated  in  order  to  avoid  any 
subsequent  delays 

If  the  applicant  pursues  the  process 
laid  out  in  the  exemption  and  the 
opinion  of  the  SHPO  is  sought  regarding 
the  eligibility  of  the  pipeline  facilities 
for  the  National  Register  of  Historic 
Places,  is  there  a  time  limit  within 
which  the  SHPO  must  respond? 

Ves.  While  the  concurrence  of  the 
SHPO  must  be  sought  in  reaching  a 
determination  of  eligibility  (36  CFR 
800.4(c)(2)).  the  Councils  regulations 
(36  CFR  800.3(c)(4))  authorize  the 
Federal  agency  official  to  proceed  to  the 
nexi  step  in  the  process  based  on  the 
proposed  determination  if  the  SHPO 
fails  to  respond  within  30  days  of 
receipt  of  a  request  for  re\iew  of  the 
determination.  This  means  also  that, 
where  an  applicant  has  taken  the  lead 
in  establishing  the  eligibility  of  a 
historic  pipeline  facility  for  the  National 
Register,  the  same  30-day  limit  applies 
for  the  SHPO  response. 

Authority:  16  U.S.C.  47av;  36  CFR 
800.14(c). 
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Dated:  April  22.  2002. 
John  M.  Fowler, 

Executive  Director. 

(FR  Doc.  02-10259  Filed  4-25-02;  8:45  ami 

BILLING  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Idaho  Resource  Advisory 
Committee  Caribou-Targhee  National 
Forest,  Idaho  Falls,  ID 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory-  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Caribou-Targhee 
National  Forests'  Eastern  Idaho 
Resource  Advisor."  Committee  will  meet 
Tuesday.  May  21.  2002  in  Idaho  Falls 
for  a  business  meeting.  The  meeting  is 
open  to  the  public. 
DATES:  The  business  meeting  will  be 
held  on  May  21.  2002  from  10  a.m.  to 
3  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Caribou-Targhee  National  Forest 
Headquarters  Office.  1405  HoUipark 
Drive,  Idaho  Falls,  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  jerry 
Reese,  Caribou-Targhee  National  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (208)  524-7500. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  May  21.  2002. 
begins  at  10  a.m..  at  the  Caribou-Targhee 
National  Forest  Headquarters  Office, 
1405  HoUipark  Drive.  Idaho  Falls. 
Idaho.  Agenda  topics  will  include  a 
review  over  the  projects  proposals  that 
have  been  turned  in. 

Dated:  .April  22,  2002. 
Jerry  B.  Reese, 

Caribou-Targhee  Forest  Supenisor. 

|FR  Doc;.  02-10266  Filed  4-25-02:  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Shasta  County  Resource  Advisory 
Committee  (RAC) 

agency:  USDA  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Shasta  County  Resource 
Advisorv  Committee  (RAC)  will  meet  on 
May  15,2002,  in  Redding,  Calif.  The 
purpose  of  the  meeting  will  be  to  review 


and  discuss  remaining  project 
proposals. 

DATES:  The  meeting  will  be  held  on  May 
15.  2002.  from  8  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Shasta  County  Office  of  Education 
conference  room,  1644  Magnolia  Ave., 
Redding,  CA 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Heywood,  Designated  Federal 
Official.  USDA  Shasta-Trinity  National 
Forest,  2400  Washington  Ave,,  Redding, 
CA.  Phone:  (530)  242-2200. 
Emai\:she\'W'ood@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Time  will 
be  provided  for  public  input,  giving 
individuals  the  opportunity  to  address 
the  committee. 

Dated:  .•\pril  19.  2002. 
J.  Sharon  Heywood, 
Forest  Supervisor. 
|FR  Dor.  02-10267  Filed  4-25-02:  8:45  am] 

BILUNG  CODE  341 0-11 -4M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  in  the 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  the  Natural  Resources 
Conservation  Service  (NRCS)  to  issue  a 
series  of  new  or  revised  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
These  standards  include:  Channel 
Stabilization;  Critical  Area  Planting; 
Cross  Wind  Ridges;  Dam;  Hillside  Ditch; 
Irrigation  Regulating  Reservoir; 
Irrigation  Storage  Reservoir;  Land 
Smoothing;  Lined  Waterway  or  Outlet; 
Mulching;  Pond;  Precision  Land 
Forming;  Pumping  Plant;  Rock  Barrier; 
Soil  Salinity  Management — 
Nonirrigated;  Stripcropping;  Surface 
Drain  Main  or  Lateral;  Terrace;  and 
Waterspreading.  These  standards  are 
used  to  convey  national  guidance  in 
developing  Field  Office  Technical 
Guide  Standards  used  in  the  States  and 
the  Pacific  Basin  and  Caribbean  Areas. 
NRCS  State  Conservationists  and 
Directors  for  the  Pacific  Basin  and 
Caribbean  Areas  who  choose  to  adopt 
these  practices  for  use  within  their 
States/ Areas  will  incorporate  them  into 
Section  IV  of  their  Field  Office 


Technical  Guide.  These  practices  may 
be  used  in  resource  management 
systems  that  treat  highly  erodible  land, 
or  on  land  determined  to  be  wetland. 
DATES:  Comments  will  be  received  for  a 
30-day  period,  starting  on  the  date  of 
this  publication.  This  series  of  new  or 
revised  conservation  practice  standards 
will  be  adopted  after  the  close  of  the  30- 
day  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquiries  and  return  any  comments  in 
writing  to  William  Hughey,  National 
Agricultural  Engineer,  Natural 
Resources  Conservation  Service,  Post 
Office  Box  2890,  Room  6139-S, 
Washington,  DC  20013-2890. 
Telephone  Number:  (202)  720-5023. 
The  standards  are  also  available  and  can 
be  dowTiloaded  from  the  Internet  at: 
http://www.ftw.nrcs.  usda.gov/ 
practicejstds.html. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available  for 
public  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  30  days,  NRCS  will 
receive  comments  on  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  NRCS 
regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Signed  in  Washington,  DC.  on  April  4, 
2002. 

Fearlie  S.  Reed, 

Chief.  Natural  Resources  Conservation 
Sen'ice. 

|FR  Doc.  02-10251  Filed  4-25-02:  8:45  am] 
BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Bayou  Duraide — Lower  Nezpique 
Watershed,  Acadia,  Evangeline,  and 
Jefferson  Davis  Parish,  LA 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
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Resources  Consen'ation  Service 
Regulation  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Bayou 
Duralde — Lower  Nezpique  Watershed, 
Acadia,  Evangeline,  and  Jefferson  Davis 
Parish,  Louisiana, 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conser\'ation  Service,  3737  Government 
Street,  Alexandria.  Louisiana.  71302, 
telephone  (318)  473-7751. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  recommended  plan  will  consist 
of  land  treatment  measures  that  are 
management  type  and  enduring 
practices.  The  plan  will  treat 
approximately  30.300  acres  or  about  61 
percent  of  the  50.000  acres  problem 
area.  Project  measures  will  be  installed 
under  75  long  term  contracts  and  will 
allow  for  the  installation  of  1.451  grade 
stabilization  structures,  60  filter  strips. 
32  miles  of  irrigation  pipelines  and  21, 
250  acres  of  land  leveling.  The  Notice  of 
a  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  federal,  state,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Bruce  Lehto, 
Assistant  State  Conservationist/Water 
Resources,  Natural  Resources 
Conser\^ation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302. 
telephone  (318)  473-7756.  No 
administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
NO.  10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provision  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 


Dated:  April  4.  2002. 
Donald  W.  Gohmert, 

State  Conservationist. 

[FR  Doc.  02-102.52  Filed  4-25-02;  8;45  ami 

BILLING  CODE  3410-16-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Kelly  Creek  Watershed— Barry  and 
Lawrence  Counties,  MO 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Qualitv  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conser\'ation  Ser\'ice 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Kelly  Creek  Watershed — Barn.'  and 
Lawrence  Counties,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  A.  Hansen.  State  Conservationist. 
Natural  Resources  Conservation  Service, 
Parkade  Center  Suite  250,  601  Business 
Loop  70  West.  Columbia.  Missouri. 
65203,(573)  876-0901. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
adverse  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings.  Roger  A.  Hansen.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood 
damage  reduction  and  recreational 
development  of  flood  plain  areas 
adjacent  to  Kelly  Creek.  The  planned 
works  of  improvement  include  one 
single-purpose  floodwater  retarding 
structure  and  development  of  greenway. 
natural,  and  wildlife  areas  in  the  flood 
plain  adjacent  to  Kellv  Creek 

The  Notice  Of  A  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  teh  above 
address.  Basic  data  developed  during 
the  envirormiental  assessment  are  on 


file  and  may  be  reviewed  by  contacting 
Harold  L.  Deckerd.  Assistant  State 
Conservationist  at  (573)  876-0900. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity'  is  listed  in  the  Catalog  of 

Federal  Domestic  .\ssistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  andis  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  Stale 
and  local  officials.) 
Roger  A.  Hansen, 
State  Consen'ationist. 
[FR  Dor   02-102.54  Filed  4-25-02:  8:45  am] 

BILUNG  CODE  3410-1&-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Arc  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  se\ere  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  MAY  27,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severelv 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Shervl  D  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuant  to 
41  U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  service  will  be  required 
to  procure  the  serx'ice  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certif\'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


20726 


Federal  Register / Vol.  67.  No.  81 /Friday,  April  26.  2002 /Notices 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner-ODay 
Act  (41  U.S.C.  46^8c)  in  connection 
with  the  service  proposed  for  addition 
to  the  Procurement  List.  Comments  on 
this  certification  are  invited. 

Commenters  should  identifv'  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  is  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Service 

Sen-ice  Type/Location:  Storage  and 

Distribution  Service,  Springs  for  DSCP. 

Defense  Supply  Center— Philadelphia. 

Philadelphia.  P.\. 
\PA:  Arizona  Industries  for  the  Blind, 

Phoenix.  .\Z. 
Contract  Activity-:  Defense  Supply  Center — 

Philadelphia.  Philadelphia.  PA. 
Senice  Type' Location:  Storage  and 

Distribution  Service.  Springs  for  DSCP, 

Defense  Supplv  Center — Philadelphia. 

Philadelphia.  PA. 
SPA:  Industries  of  the  Blind.  Inc., 

Greensboro.  NC. 
Contract  Activity:  Defense  Supply  Center — 

Philadelphia,  Philadelphia,  PA. 

Sheryl  D,  Kennerly. 

Director.  Information  Management. 

(FR  Doc.  02-10325  Filed  4-25-02:  8:45  am) 

BILLING  CODE  635»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  May  27,  2002. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 


Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sher\'l  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  February  8  and  March  1  2002,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (67  FR  5966  and  9436) 
of  proposed  additions  and  deletions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
ser\'ice  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.4&-48C)  in  connection 
with  the  service  proposed  for  addition 
to  the  Procurement  List, 

Accordingly,  the  following  service  is 
added  to  the  Procurement  List: 

Service 

Service  Type/Location:  Office  Supply  Store. 

Department  of  the  Treasury  Annex. 

Washington,  DC. 
NPA:  Winston-Salem  Industries  for  the 

Blind.  Winston-Salem,  NC. 
Contract  Activity:  Department  of  the 

Treasury. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 


2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
product  to  Government. 

3.  There  are  no  known  regulator}' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.46-48C)  in  connection 
with  the  products  deleted  from  the 
Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C.  46048  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  products 
are  hereby  deleted  from  the 
Procurement  List: 


Products 

Product/NSN:  Applicator,  VVax/7920-00- 

63,3-8774. 
SPA:  None  Currently  Authorized. 
Contract  Activity:  GSA.  General  Products     • 

Commodity  Center,  Fort  Worth,  TX. 
Product/NSSl:  Applicator.  Wax/7920-00- 
633-9274. 
\'PA:  None  Currently  Authorized. 
Contract  Activity:  GSA.  General  Products 

Commodity  Center.  Fort  Worth.  TX. 
Product/MSN:  Box.  Storage.  Magnetic  Tape/ 

8115-00-432-6729. 
\'PA:  None  Currently  Authorized. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commoditv  Center.  New  York. 

NY. 
Product/NSN:  Bex,  Storage,  Magnetic  Tape/ 

8115-00-432-6730. 
NPA:  None  Currently  Authorized. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commodity  Center,  New  York, 

NY. 

Sheryl  D.  Kennerly. 

Director,  Information  Management. 

[FR  Doc.  02-10326  Filed  4-25-02:  8:45  am] 

BILLING  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alaska  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights  that  a  meeting  of  the  Alaska 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  at 
3  p.m.  on  May  16.  2002,  at  the  Hilton 
Anchorage.  500  West  Third  Avenue, 
Anchorage,  Alaska  99501.  The  purpose 
of  the  planning  meeting  is  to  plan  and 
discuss  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
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213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  22,  2002. 
Ivy  L.  Davis. 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  02-10292  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kansas  Advisory  Committee  to  the 
Commission  will  convene  at  6  p.m.  and 
adjourn  at  8  p.m.  on  May  7,  2002,  at  the 
Holiday  Inn,  200  McDonald  Drive, 
Lawrence,  Kansas  66044.  The 
Committee  will  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  22,  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-10293  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Nortti  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  with  briefing 
of  the  North  Dakota  Advisory 
Committee  to  the  Commission  will 
convene  at  6  p.m.  and  adjourn  at  8  p.m. 
on  Wednesday,  May  22,  2002.  at  the 
Radisson.  201  5th  Street  North  Fargo, 


North  Dakota  58102.  The  purpose  of  the 
meeting  with  briefing  is  to  hold  new 
member  orientation,  be  briefed  on 
current  projects,  and  discuss  civil  rights 
issues  in  the  state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact,  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  19,  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit 
(FR  Doc.  02-10290  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVH.  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Itorth  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  community  forum  of 
the  North  Dakota  Advisory  Committee 
to  the  Commission  will  convene  at  8:45 
a.m.  and  adjourn  at  12:45  p.m.  on 
Thursday.  May  23,  2002,  at  the 
Radisson.  201  5th  Street  North  Fargo, 
North  Dakota  58102.  The  purpose  of  the 
community  fonim  is  to  hear 
presentations  from  representatives  of 
state  and  local  agencies  and  community 
organi2ations  concerning  refugee  and 
immigrant  issues  affecting  Fargo. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Comjnittee,  should  contact.  John 
Dulles,  Director  of  the  Rockv  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  19,  2002. 
Ivy  L.  Davis. 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  02-10291  Filed  4-25-02;  8:45  am) 
BILLING  CODE  6336-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Population  Sur\'ey.  May 
2002  Race  &  Ethnicitv  Supplement 

Form  Numberis):  I^Jone.  the  CPS  is 
conducted  by  Census  Bureau 
interviewers  using  laptop  computers. 

Agency  Approval  Number:  None. 

Ty'pe  of  Request:  New  collection. 

Burden:  1,283  hoiu-s. 

Number  of  Respondents:  57,000. 

Avg  Hours  Per  Response:  135 
minutes  for  each  interviewed 
household. 

Needs  and  Uses:  The  Census  Bureau 
requests  Office  of  Management  and 
Budget  clearance  for  the  Race  and 
Ethnicity  Supplement  to  the  May  2002 
Current  Population  Survey  (CPS)  The 
supplemental  questions  will  be  asked  of 
all  people  15  years  of  age  and  older  who 
responded  to  the  basic  labor  force 
questions.  To  answer  these  questions, 
respondents  interviewed  in  person  will 
select  the  appropriate  race(s)  and  ethnic 
group  from  a  proposed  flashcard.  It 
should  be  noted  that — although  the 
proposed  race  question  includes  an 
"other"  category — the  interviewers  will 
be  instructed  not  to  read  the  "other" 
category,  and  the  "other"  responses  will 
not  be  tabulated  nor  reflected  in  the 
resulting  public  use  data  set. 

The  Office  of  Management  and  Budget 
(OMB)  issued  a  revised  set  of  standards 
for  collecting  and  reporting  data  on  race 
and  ethnicity  in  October  1997.  These 
changes  include  altering  the  placement 
of  the  ethnicity  question,  allowing 
respondents  to  select  more  than  one 
race,  and  adding  a  separate  race 
category  for  Native  Hawaiian  or  Other 
Pacific  Islander.  This  supplement  is 
designed  to  measure  the  effects  of  these 
changes  on  the  demographic  and 
economic  characteristics  of  different 
racial  and  ethnic  populations.  The 
results  will  be  used  to  plan  for  the 
implementation  of  the  1997  Standards 
in  the  CPS  beginning  in  January  2003 

Affected  Pi^lic:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Volimtary. 

Ugal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
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calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6608, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  0MB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  22,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-10262  Filed  4-25-02;  8:45  am) 

■LUNQ  COOC  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 


P.D.  042202B] 

Sut)mission  for  0MB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  clearance  the  following 
proposal  for  collection  of  information 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Atlantic  Highly  Migratory 
Species  Observer  Notification 
Requirements. 

Form  Numberis):  None. 

0MB  Approval  Number:  0648-0374. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  295. 

Number  of  Respondents:  212. 

Average  Hours  Per  Response:  2 
minutes. 

Needs  and  Uses:  Under  current 
regulations  the  National  Marine 
Fisheries  Service  (NMFS)  may  select  for 
observer  coverage  any  fishing  trip  by  a 
vessel  that  has  a  permit  for  Atlantic 
Highly  Migratory  Species  (HMS).  NMFS 
will  advise  vessel  owners  in  writing 
when  their  vessels  have  been  selected. 
The  owners  of  those  vessels  are  then 
required  to  notify  NMFS  before 
commencing  any  fishing  trip  for 
Atlantic  HMS.  NMFS  will  also  request 
selected  recreational  fishermen  to 
provide  notifications  on  a  voluntary 
basis.  Such  notification  allows  NMFS  to 
arrange  for  observer  placements  and 
assignments. 


Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated;  April  18,  2002 
Nfadeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-10362  Filed  4-25-02;  8:45  am) 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  will 
meet  on  May  14,  2002,  9:30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  3884, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington  DC.  The  Committee  advises 
the  Office  of  the  Assistant  Secretary  for 
Export  Administration  on  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Update  on  initiative  regarding 
thermal  imaging  license  processing  and 
commodity  jurisdiction. 

4.  Report  on  recent  interagency 
proceedings  regarding  Commerce 
Control  List  Category  6  (sensors  and 
lasers). 

5.  Report  on  discussions  regarding 
technology  diversion  issues. 


Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  he 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Conunittee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  date  to 
the  following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BIS  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  November  29,  2001, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  foimd  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  April  22,  2002. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  02-10167  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  3S10-^JT-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-201-830] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination  and 
Extension  of  Provisional  Measures: 
CartxNi  and  Certain  Alloy  Steel  Wire 
Rod  from  Mexico. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  at  (202)  482-2336  or 
Charles  Riggle  at  (202)  482-0650,  AD/ 
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CVD  Enforcement,  Office  V,  DAS  Group 
n,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230. 

Postponement  of  Final  Determinations: 

The  Department  of  Commerce  (the 
Department]  is  postponing  the  final 
determination  in  the  antidumping  duty 
investigation  of  carbon  and  certain  alloy 
steel  wire  rod  (steel  wire  rod)  from 
Mexico. 

On  April  10,  2002,  the  Department 
published  its  preliminary  determination 
in  this  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from 
Mexico,  (67  PR  17397).  The  notice 
stated  that  the  Department  would  issue 
its  final  determination  no  later  than  75 
days  after  the  date  of  issuance  of  the 
notice. 

Pursuant  to  section  735(a)(2)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
on  April  10,  2002  Siderurgica  Lazaro 
Cardenas  Las  Truchas  S.A.  de  C.V. 
(SICARTSA),  the  sole  respondent  in  the 
investigation,  requested  that  the 
Department  postpone  its  final 
determination.  Further  to  this  request, 
SICARTSA  requested  that  the 
Department  extend  to  not  more  than  six 
months  the  application  of  the 
provisional  measures  prescribed  under 
paragraphs  (1)  and  (2)  of  section  733(d) 
of  the  Act.  In  accordance  with  section 
735(a)  of  the  Act  and  19  CFR  351.210(b), 
because  the  preliminary  determination 
in  this  case  is  affirmative  and  the 
request  for  postponement  was  submitted 
in  writing  by  an  exporter  who  accounts 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  in  this 
investigation,  we  are  postponing  the 
final  determination  until  no  later  than 
135  days  after  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register  (i.e.,  until  no  later  than 
August  23,  2002).  Suspension  of 
liquidation  will  be  extended 
accordingly. 

This^ostponement  is  in  accordance 
with  section  735(a)(2)(A)  of  the  Act,  and 
19  CFR  351.210(b)(2). 

Dated:  April  17,2002 
Bernard  T.  Carreau, 

Acting  Assistant  Secretaryfor  Import 

Administration. 

[FR  Doc.  02-10350  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  3S10-OS-8 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-037] 

Drycleaning  Machinery  From  Germany; 
Anumded  Final  Results  of 
Antidumping  Duty  Administrative 
Review  in  Accordance  Witti  Rnal  Court 
Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
action:  Notice  of  amended  final  results 
of  antidimiping  duty  administrative 
review  in  accordance  with  final  coiul 
decision. 

SUMMARY: 

On  June  3, 1997,  the  U.S.  Court  of 
International  Trade  (CIT)  affirmed  the 
remand  determination  of  the 
Department  of  Commerce  arising  from 
the  antidumping  duty  finding  on 
drycleaning  machinery  bom  Germany. 
See  Boewe  Reinigungs 
undWaschereitchnik  GmbH  and  Boewe 
Passat  Drycleaning  &■  Laundry 
Machinery  Corp.  v.  United  States,  Slip 
Op.  97-72  (CIT  1997).  After 
recalculation  of  the  dumping  margin  for 
Boewe  Reinigungstechnik,  GmbH,  and 
Boewe  Systems  &  Machinery.  Inc.,  we 
are  amending  the  final  results  of  the 
review  in  this  matter  and  will  instruct 
the  U.S.  Customs  Service  to  liquidate 
entries  subject  to  these  amended  final 
results.  These  results  do  not  affect  cash 
deposits.  This  order  was  revoked, 
effective  November  1, 1995.  See  Notice 
of  Revocation  of  Antidumping  Finding. 
60  FR  65635. 

EFFECTIVE  DATE:  April  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Dulberger  or  Sheila  Forbes, AD/CVD 
Enforcement,  Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5505  and  482- 
4697,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  26,  1991,  the 
Department  published  in  the  Federal 
Register  a  notice  of  final  results  of  the 
administrative  review  of  the 
antidumping  finding  on  drycleaning 
machinery  from  Germany.  See  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  66838 
{Final  Results).  This  review  covered  the 
period  November  1, 1989  through 
October  31. 1990.  Boewe 
Reinigungstechnik,  GmbH  and  Boewe 


Systems  &  Machinery,  Inc.  (collectively, 
"Boewe").  a  manufacturer/exporter 
reviewed  in  this  case,  subsequently 
appealed  the  Final  Results  to  the  CIT  on 
grounds  that  the  Department  erred  in 
rejecting  as  untimely  its  information  for 
certain  expense  adjustments,  which 
Boewe  claimed  supported  a 
circumstance-of-sale  or  level  of  trade 
(LOT)  adjustment  to  its  foreign  market 
value  (FMV).  On  May  7.  1993.  the  CIT, 
in  Boewe  Reinigungs 
undWaschereitchnik  GmbH  v.  United 
States,  17  CIT  335  (1993)  (Boewe  I), 
remanded  the  Final  Results  to  the 
Department,  directing  that  it  accept  this 
information  as  timely  and  reconsider 
Boewe's  claim  for  a  circumstance-of-sale 
or  LOT  adjustment.  (See  Boewe  /) 

The  Department,  in  its  Final  Results 
of  Redetermination,  August  5,  1993, 
(1993  Remand)  allowed  the  previously- 
rejected  data,  but  rejected  Boewe's  claim 
for  a  circ\imstance-of-sale  or  LOT 
adjustment.  Additionally,  in  the  1993 
Remand,  the  Department  amended 
Boewe's  dumping  margin  calculation  to 
reflect  corrections  to  certain  of  its 
United  States  sales  transactions.  (Note 
Boewe  alleged  this  ministerial  error 
after  the  Department  had  published  the 
Final  Results).  As  a  result.  Boewe's 
margin  decreased  from  0.64  percent  to 
0.59  percent.  See  1993  Remand  at  13, 
14.  However,  since  this  case  remained 
subject  to  litigation,  the  Department  did 
not  issue  amended  final  results  at  that 
time.  See  1993  Remand  at  13. 

On  May  8, 1996,  the  CIT  sustained  in 
part  and  remanded  in  part  the 
Department's  1993  Remand.  See  Boewe 
Reinigungs  undWaschereitchnik  GmbH 
and  Boewe  Passat  Drycleaning  &■ 
Laundry  Machinery  Corp  v.  United 
States,  926  F.  Supp.  1138  (CIT  1996) 
[Boewe  IT).  In  its  opinion,  the  CIT 
sustained  the  Department's  correction  of 
the  ministerial  error  and  several  other 
aspects  of  the  first  remand  but 
remanded  the  case  again  to  the 
Department  in  order  for  the  Department 
to  reconsider  the  LOT  adjustments 

On  July  24,  1996,  the  Department 
issued  a  second  remand  redetermination 
for  the  final  results  of  the  1989-1990 
administrative  review  of  the 
antidumping  finding  on  drycleaning 
machinery  from  Germany.  In  this 
remand  redetermination,  the 
Department  provided  the  CIT  with 
additional  explanation  as  to  why  it  was 
denying  Boewe's  LOT  adjustments.  On 
December  11,  1996,  the  CIT  affirmed 
much  of  the  Department's  second 
remand  redetermination,  but  remanded 
the  remaining  LOT  issues  back  to  the 
Department.  See  Boewe  Reinigungs 
undWaschereitchnik  GmbH  and  Boewe 
Passat  Drycleaning  &■  Laundry 
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Machinery  Corp.  v.  United  States  95 1  F. 
Supp.  231  (Crr  1996)(Boeive///).  On 
January  14, 1997,  the  Department  issued 
its  third  remand  redetermination  for  the 
1989-1990  administrative  review  of 
drycleaning  machinery  from  Germany. 
In  this  remand  redetermination,  the 
Department  provided  the  CIT  with 
additional  explanation  as  to  why  it  was 
denying  Boewe's  LOT  adjustments. 

On  June  3,  1997,  the  CIT  affirmed  the 
Department's  third  remand 
redetermination  in  its  entirety.  See 
Boewe  Reinigungs  undWaschereitchnik 
GmbH  and  Boewe  Passat  Drycleaning  &■ 
Laundry  Machinery  Corp.  v.  United 
States,  Slip  Op.  97-72  (CIT  1997)(Soewe 
IV).  This  decision  made  no  change  to 
the  earlier  recalculated  margin  and  was 
not  appealed.  We  are  therefore 
publishing  our  amended  final  results  for 
the  review  period  November  1, 1989 
through  October  31, 1990. 

Amended  Final  ftesults  of  Review 

As  a  result  of  the  remand 
redeterminations,  the  revised  weighted- 
average  margin  during  the  period 
November  1, 1989  through  October  31, 
1990,  for  Boewe  is  as  follows: 


Manufacturer/exporter 

Margin  (Percent) 

Boewe 

059 

Accordingly,  the  Department  will 
determine,  and  the  U.S.  Customs 
Service  will  assess,  antidumping  duties 
on  all  entries  of  subject  merchandise 
from  Boewe  in  accordance  with  these 
amended  final  results.  The  Department 
will  issue  appraisement  instructions 
directly  to  Customs. 

This  notice  is  issued  and  published  in 
accordance  with  section  777{i)  of  the 
Tariff  Act  of  1930  and  19  CFR 
351.221(b)(5)(2002). 

April  19,  2002 
Bernard  T.  Carreau, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  02-10466  Filed  4-25-02;  8:45  am) 

nUJNC  COOC  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-433-809,  A-351-B36,  A-570-876,  A-427- 
824,  A^28-835,  A-533-827,  A-560-816,  A- 
485-808.  A-791-816,  A-469-813,  A-4a9- 
81 1 .  A-423-81 3,  A-307-8231 

Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Oil  Country 
Tubular  Goods  from  Austria,  Brazil,  the 
People's  Republic  of  China,  France, 
Germany,  India,  Indonesia,  Romania, 
South  Africa,  Sfiain,  Turkey,  Ukraine, 
and  Venezuela 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Initiation  of  Antidumping  Duty 

Investigations. 

DATES:  April  26,  2002. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

George  Callen  (India,  Romania]  at  (202) 
482-0180,  Brandon  Farlander  (Austria) 
at  (202)  482-0182,  Jarrod  Goldfeder 
(Brazil,  South  Africa)  at  (202)  482-0189, 
Phyllis  Hall  (Spain)  at  (202)  482-1398, 
Davina  Hashmi  (France,  Germany)  at 
(202)  482-4136,  Minoo  Hatten  (Turkey) 
at  (202)  482-1690.  Michael  StroUo 
(Indonesia,  Venezuela)  at  (202)  482- 
0629,  Alex  Villanueva  (PRC,  Ukraine)  at 
(202)  482-3208,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

INITIATION  OF  INVESTIGA-nONS: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Dep.artment  of  Commerce's  ("the 
Department's")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (2001). 

The  Petitions 

On  March  29,  2002.  the  Department 
received  petitions  filed  in  proper  form 
by  IPSCO  Tubulars.  Inc.,  Koppel  Steel 
Corporation,  a  division  of  NS  Group, 
Lone  Star  Steel  Company  ^  Maverick 
Tube  Corporation,  Newport  Steel 
Corporation,  a  division  of  NS  Group, 
and  United  States  Steel  Corporation 
(collectively,  "the  petitioners").  The 


Department  received  supplemental 
information  to  the  petitions  on  April  11, 
12.  15. 16. 17.  and  18,  2002. 

In  accordance  with  section  732(b)(1) 
of  the  Act,  the  petitioners  allege  that 
imports  of  oil  coimtry  tubular  goods 
("OCTG")  from  Austria,  Brazil,  the 
People's  Republic  of  China  ("the  PRC"), 
France,  Germany.  India,  Indonesia. 
Romania,  South  Africa,  Spain,  Turkey, 
Ukraine,  and  Venezuela^  are,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act.  and  that  such 
imports  are  materially  injuring,  or 
threatening  material  injury  to,  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
sections  771(9)(C)  and  (D)  of  the  Act  and 
they  have  demonstrated  sufficient 
industry  support  with  respect  to  each  of 
the  antidumping  investigations  that  they 
are  requesting  the  Department  to 
initiate.  See  infra,  "Determination  of 
Industry  Support  for  the  Petitions." 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  oil 
country  tubular  goods.  Oil  country 
tubular  goods  are  hollow  steel  products 
of  circular  cross-section,  including  oil 
well  casing,  tubing,  and  drill  pipe,  of 
iron  (other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  ("API")  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  The  scope  for  these 
investigations  does  not  cover  casing, 
tubing,  or  drill  pipe  containing  10.5 
percent  or  more  of  chromium  or 
finished  drill  pipe  with  tool  joint 
attached.  The  merchandise  subject  to 
these  investigations  is  typically 
classified  in  the  following  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  subheadings:  7304.21.30.00, 
7304.21.60.30,  7304.21.60.45. 
7304.21.60.60,  7304.29.10.10. 
7304.29.10.20.  7304.29.10.30. 
7304.29.10.40.  7304.29.10.50. 
7304.29.10.60,  7304.29.10.80, 
7304.29.20.10,  7304.29.20.20.       • 
7304.29.20.30.  7304.29.20.40, 
7304.29.20.50,  7304.29.20.60, 
7304.29.20.80,  7304.29.30.10. 
7304.29.30.20,  7304.29.30.30, 
7304.29.30.40,  7304.29.30.50. 


'  Lone  Star  is  not  a  petitioner  in  the  antidumping 
duty  investigation  on  Romania. 


'The  original  petition  filed  on  March  29,  2002, 
also  included  a  petition  for  the  imposition  of 
antidumping  duties  on  OCTG  from  Colombia.  On 
April  11,  2002.  the  petitioners  withdrew  the 
petition  on  Colombia. 
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7304.29.30.60,  7304.29.30.80, 

7304.29.40.10,  7304.29.40.20, 

7304.29.40.30,  7304.29.40.40, 

7304.29.40.50,  7304.29.40.60, 

7304.29.40.80,  7304.29.50.15, 

7304.29.50.30,  7304.29.50.45, 

7304.29.50.60,  7304.29.50.75, 

7304.29.60.15,  7304.29,60.30, 

7304.29.60.45,  7304.29.60.60, 

7304.29.60.75,  7305.20.20.00, 

7305.20.40.00,  7305.20.60.00, 

7305.20.80.00,  7306,20.10.30, 

7306.20.10.90,  7306.20.20.00, 

7306,20,30,00,  7306.20,40.00, 

7306.20.60.10,  7306.20.60.50, 

7306.20.80,10,  and  7306,20,80,50. 

Although  the  HTSUS  subheadings  are 

provided  for  convenience  and  customs 

purposes,  our  written  description  of  the 

scope  of  these  proceedings  is 

dispositive. 
As  discussed  in  the  preamble  to  the 

Department's  regulations  [Antidumping 

Duties;  Countervailing  Duties:  Final 

Rule.  62  PR  27296.  27323  (May  19. 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition,  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 


production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industr\-.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary'  to  the  law.-^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle."  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the 
domestic  like  product  presented  in  the 
petitions.  Based  upon  our  review  of  the 
petitioners'  claims,  we  concur  that  there 
is  a  single  domestic  like  product,  which 
is  defined  in  the  "Scope  of 
Investigations"  section  above.  This  is 
consistent  with  the  Department's 
determinations  in  past  investigations  to 
treat  all  OCTG  products  as  a  single  class 
or  kind  of  merchandise.  See,  e.g..  Oil 
Country  Tubular  Goods  From  Argentina 
60  FR  41055  (Aug.  11.  1995).  We  note 
that  the  ITC  has  previously  determined 
that  drill  pipe  was  a  separate  like 
product  from  tubing  and  casing.  See  Oil 
Country  Tubular  Goods  From  Argentina 
Italy,  Japan,  Korea,  and  Mexico,  at  1-9 
(Inv.  Nos.  701-TA-363-364  (Final)  and 


'  Sep  Algoma  Steel  Corp.  Ltd..  v  United  States. 
688  F.  Supp.639,  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan  Final  Determination: 
Rescission  of  investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  duly  16.  1991) 


731-TA-711-717  (Final)  (Publication 
2911:  August  1995)).  However,  in 
previous  investigations,  the  Department 
has  considered  casing,  tubing  and  drill 
pipe  to  be  one  class  or  kind  of 
merchandise.  See.  e.g.,  Oil  Countn' 
Tubular  Goods  From  Argentina.  60  FR 
41055  (Aug.  11.  1995). 

The  ITC's  1995  determination  that 
drill  pipe  was  a  separate  like  product 
was  based  on  a  scope  that  included  both 
unfinished  drill  pipe  and  finished  drill 
pipe  with  attached  tool  joints.  Id,  at  1- 
10.  In  that  case,  the  ITC  focused  on  the 
lack  of  interchangeability  between 
finished  drill  pipe  with  attached  tool 
joints  and  finished  casing  and  tubing  as 
a  major  determinant  in  its  decision.  This 
issue  is  not  present  in  this  investigation 
because  only  unfinished  drill  pipe  is 
included  in  the  scope.  The  ITC  did  state 
in  its  1995  determination  that  there  are 
"certain  distinctions  between 
[unfinishedl  drill  pipe  and  other  OCTG 
products  "  that  also  support  including 
unfinished  drill  pipe  in  the  same  like 
product  category  as  finished  drill  pipe 
with  attached  tool  joints.  Id.  The  ITC 
noted  that  drill  pipe  tends  to  be  shorter 
and  heavier  than  casing  and  tubing,  drill 
pipe  tends  to  be  of  low  alloy  steel, 
whereas  casing  and  tubing  are  primarily 
of  carbon  steel,  and  the  tensile  strength 
of  drill  pipe  is  generally  higher  than  that 
in  casing  and  tubing.  Id.  However,  the 
ITC  report  acknowledges  that  there  is 
overlap  between  unfinished  drill  pipe 
and  casing  and  tubing  with  respect  to 
diameter,  wall  thickness,  and  length.  Id. 
at  I-n,  fn.  17.  Regarding  the  issue  of 
alloy,  various  grades  of  casing  and 
tubing  are  also  low  alloy  steels,  as 
evidenced  by  specific  alloy  designations 
in  the  Harmonized  Tariff  Schedules  for 
these  products.  Finally,  the  strength 
requirements  on  many  of  the  grades  of 
casing  and  tubing  can  be  higher  than 
those  for  unfinished  drill  pipe.  In  fact, 
the  final  strength  characteristics  of  all 
products  will  not  be  determined  until 
the  product  has  been  subjected  to 
certain  heat  treating  operations.  See. 
e.g.,  American  Petroleum  Institute, 
Specifications  For  High-Strength  Casing. 
Tubing,  and  Drill  Pipe.  Consequently, 
for  purposes  of  this  investigation,  we 
conclude  that  casing,  tubing,  and 
unfinished  drill  pipe  constitute  one  like 
product. 

Finally,  the  Department  has 
determined  that  the  petitions  contain 
adequate  evidence  of  industry'  support 
and,  therefore,  polling  is  unnecessary-. 
See  Import  Administration 
Antidumping  Investigations  Initiation 
Checklist  for  each  country-specific 
proceeding,  Industr%-  Support  section 
and  Attachment  II,  April  18,  2002 
(coUectivelv,  the  "Initiation  Checklist"), 
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on  file  in  the  Central  Records  Unit, 
Room  B-099  of  the  main  Department  of 
Commerce  building. 

The  Department  received  no 
opposition  to  the  petitions  except  with 
respect  to  Austria  and  Romania.  In  the 
context  of  the  Romanian  petition,  two 
Romanian  producers  of  OCTG  filed  a 
letter  claiming  that  the  petitioners  had 
failed  to  demonstrate  sufficient  industry 
support.  In  the  context  of  the  Austrian 
petitions.  Grant  Prideco,  Inc.,  which  is 
a  domestic  producer  of  the  like  product 
and  is  the  majority  owner  of  the 
Austrian  OCTG  producer,  also  asserted 
that  the  petitioners  had  failed  to 
demonstrate  that  they  account  for  a 
majority  of  the  domestic  industry 

For  all  countries,  we  determined  that 
the  petitioners  have  demonstrated 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product.  The  Department 
also  determined  that  it  will  disregard 
Grant  Prideco's  opposition  to  the 
petition  because  it  is  related  to  a  foreign 
producer.  See  Attachment  II  to  the 
Initiation  Checklist  for  further 
explanation.  Accordingly,  we  determine 
that  these  petitions  are  filed  on  behalf 
of  the  domestic  industry  within  the 
meaning  of  section  732(b)(1)  of  the  Act. 

Initiation  Standard  for  Cost 
Investigations 

Pursuant  to  section  773fb)  of  the  Act. 
the  petitioners  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the  home 
markets  of  Brazil  and  France  and  the 
PRC  third-country  market  of  Germany 
were  made  at  prices  below  the  cost  of 
production  ("COP")  and,  accordingly, 
requested  that  the  Department  conduct 
country-wide  sales-below-COP 
investigations  in  connection  with  these 
investigations.  The  Statement  of 
Administrative  Action  ("SAA"), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  URAA,  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA, 
H.R.  Doc.  No.  316  at  833  (1994).  The 
SAA,  at  833,  states  that  "Commerce  will 
consider  allegations  of  below-cost  sales 
in  the  aggregate  for  a  foreign  country, 
just  as  Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation." 

Further,  the  SAA  provides  that 
section  773(b)(2)(A)  of  the  Act  retains 
the  requirement  that  the  Department 
have  "reasonable  grounds  to  believe  or 
suspect"  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  Reasonable  grounds  exist 


when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices.  Id.  We  have  analyzed  the 
country-specific  allegations  as  described 
below. 

Export  Price  ("EP"),  Constructed  Export 
Price  ("CEP"),  and  Normal  Value 

("NV") 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
A  more  detailed  description  of  these 
allegations  is  provided  in  each  Initiation 
Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
under  section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  as 
appropriate. 

Austria 

EP 

The  petitioners  stated  that  Voest- 
Alpine  Stahlrohr  Kindberg  GmbH  &  Co 
KG  ("Kindberg")  is  the  only  Austrian 
producer  and  exporter  of  OCTG  to  the 
United  States.  However,  we  note  that 
Kindberg  changed  its  name  to  Voest- 
Alpine  Tubulars  GmbH  &  Co  KG 
("Voest-Alpine  Tubulars")  during  the 
anticipated  period  of  investigation 
(  •POI").  For  the  calculation  of  U.S. 
price,  the  petitioners  used  the  average 
unit  value  ( "AUV")  for  OCTG  from 
Austria,  which  is  based  on  the  Census 
Bureau's  IM-145  import  data  for  the 
anticipated  POI.  The  petitioners  used 
this  AUV  figure  without  adjustments  as 
the  basis  for  U.S.  price.  See  Initiation 
Checklist. 

NV 

Price-to-Constructed  Value  ("CV") 
Comparisons 

The  petitioners  stated  that  they  were 
unable  to  obtain  home-market  or  third- 
country  prices  for  OCTG  from  Austria. 
The  petitioners  stated  that  they  were 
unable  to  obtain  home-market  prices 
because  their  market  researcher  did  not 
have  the  capability  to  perform  such 
research  in  Austria.  Moreover,  as  further 
support,  the  petitioners  note  that,  in  the 
1994-95  investigation  of  OCTG  from 
Austria,  the  Department  determined  that 
Austria's  home  market  was  not  viable. 
For  third-country  prices,  the  petitioners 
stated  that  they  used  a  market 
researcher  to  determine  that  Russia  is 
the  largest  third-country  market.  See 
Attachment  D  of  the  April  11,  2002, 
petition  amendment.  However,  the 


petitioners  stated  they  were  unable  to 
obtain  pricing  information  for  sales  to 
Russia.  Hence,  the  petitioners  state  that, 
because  Austria's  home  market  is  not 
viable  and  it  was  unable  to  obtain  third- 
country  prices  from  Russia,  the 
petitioners  determined  that  it  was 
necessary  to  use  CV.  Based  on  the 
petitioners'  information,  we  determine 
that  Austria's  home  market  is  not  viable 
and  that  the  petitioners  made  a 
reasonable  effort  to  obtain  third-country 
market  prices  for  Russia. 

Pursuant  to  section  773(e)  of  the  Act, 
CV  consists  of  the  cost  of  manufacture 
("COM"),  selling,  general,  and 
administrative  expenses  ("SG&"). 
financial  expenses,  profit,  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  the  production  costs  in 
the  United  States,  adjusted  to  reflect 
known  differences  in  the  production 
costs  in  the  home  market  (i.e.,  Austria). 
See  Initiation  Checklist.  The  petitioners 
utilized  the  costs  of  a  like  steel  producer 
in  the  United  States  which 
manufactures  seamless  OCTG.  The 
petitioners  obtained  certain  unit  factor 
costs  incurred  by  an  affiliate  of  Voest- 
Alpine  Tubulars  based  on  a  proprietary 
report.  The  petitioners  obtained  natural 
gas  prices  from  a  European  Union 
publication  entitled  "Gas  Prices  for  EU 
Industry  on  1  January  2001."  and  used 
these  cost  values  instead  of  those  for  the 
U.S.  producer.  The  petitioners  state  that 
Voest-Alpine  Tubulars  and  its  affiliates' 
other  unit  factor  costs  are  not  reasonably 
available.  Hence,  for  these  costs,  the 
petitioners  used  those  of  the  U.S. 
producer.  These  operating  costs  were 
supported  by  an  official  of  one  of  the 
petitioning  firms.  We  examined  the 
affidavit  and  found  this  official  is  in  a 
position  to  know  the  inputs  and  costs  of 
inputs  for  the  production  of  the  subject 
merchandise.  Therefore,  we  found  the 
costs  calculated  by  the  petitioners  to  be 
reasonable  and  accurate. 

The  petitioners  stated  that  Voest- 
Alpine  Tubulars'  and  its  affiliates'  fixed 
overhead  expenses  (including 
depreciation)  are  not  reasonably 
available.  Hence,  for  these  costs,  the 
petitioners  used  those  of  the  U.S. 
producer.  The  petitioners  were  unable 
to  calculate  SG&A  based  on  the 
unconsolidated  financial  statements  of 
Voest-Alpine  Tubulars's  affiliates 
(Voest-Alpine  Stahl  Linz  GmbH,  Voest- 
Alpine  Sdiienen  GmbH,  and  Voest- 
Alpine  Stahl  Donawitz  GmhH).  Hence, 
the  petitioners  used  the  consolidated 
financial  statement  of  Voest-Alpine 
Tubulars'  parent  company.  Voest- 
Alpine  St^  AG.  For  financial  expense, 
the  petitioners  used  Voest-Alpine  Stahl 
AG's  consolidated  financial  statements. 
For  profit,  the  petitioners  used  Voest- 
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Alpine  Tubulars's  unconsolidated 
financial  statements  for  2001 .  The 
SG&A,  interest  expense,  and  profit  that 
the  petitioners  calculated  were  derived 
from  the  financial  statements  of  either 
the  foreign  producer  or  its  affiliates. 
Because  of  this,  we  found  that  use  of 
these  companies'  SG&A,  interest 
expense,  and  profit  was  appropriate  for 
initiation  purposes  and  we  relied  on 
this  information. 

The  petitioners  obtained  exchange 
rates  from  the  Federal  Reserve.  Because 
the  source  for  these  exchange  rates  is 
the  same  as  we  normally  use  in  an 
antidumping  investigation  or  review,  we 
find  it  appropriate  to  rely  on  this 
information. 

Based  upon  the  comparison  of  CV  to 
EP,  the  petitioners  calculated  an 
estimated  diunping  margin  of  39.36 
percent. 

Brazil 

EP 

The  petitioners  identified  five 
companies  that  produce  and/or  export 
subject  merchandise  in  Brazil.  The 
petitioners  believe  that  these  producers 
and/or  exporters  accoimt  for  all  OCTG 
sold  in  Brazil  and  exported  to  the 
United  States  from  Brazil.  The 
petitioners  provided  pricing  and  cost 
information  for  one  of  these  five 
companies,  V&M  do  Brasil  S.A.  ("V&M 
do  Brasil").  According  to  the 
petitioners.  V&M  do  Brasil  made  direct 
sales  of  the  subject  merchandise  to 
unaffiliated  U.S.  customers.  The 
petitioners  based  EP  on  offers  for  sale  of 
OCTG  by  V&M  do  Brasil  to  an 
unaffiliated  U.S.  customer  which  were 
obtained  through  market  research.  To 
calculate  EP,  the  petitioners  deducted 
foreign  inland  freight  from  the  price 
quote.  The  information  supporting  this 
deduction  was  obtained  through  market 
research.  See  Initiation  Checklist. 

NV 

Price-to-Price  Comparisons 

The  petitioners  provided  home- 
market  prices  for  V&M  do  Brasil  based 
on  several  grades  and  sizes  of  OCTG 
sold  to  an  unaffiliated  home-market 
customer,  which  were  obtained  from 
foreign  market  research.  These  products 
are  comparable  to  the  products  exported 
to  the  United  States  that  served  as  the 
basis  for  EP.  To  calculate  NV,  the 
petitioners  deducted  inland  freight, 
which  was  also  obtained  from  foreign 
market  research.  See  Initiation 
Checklist.  To  adjust  for  differences  in 
packing  expenses,  the  petitioners 
deducted  home-market  packing 
expenses  and  added  U.S.  packing 
expenses  based  on  information  obtained 


from  foreign  market  research.  See 
Initiation  Checklist.  The  petitioners  also 
adjusted  home-market  prices  to  reflect 
differences  in  the  credit  expenses 
between  the  U.S.  and  Brazilian  markets, 
based  on  information  obtained  from 
market  research  and  the  International 
Monetary  Fund.  The  petitioners  made 
this  adjustment  by  deducting  home- 
market  imputed  credit  expenses  and 
adding  U.S.  imputed  credit  expenses. 
Seelnitiation  Checklist.  Finally,  for 
comparisons  to  EP,  the  petitioners 
converted  the  net  home-market  prices  to 
U.S.  dollars  based  on  the  average 
Federal  Reserve  exchange  rate  for  the 
fiscal  quarters  in  which  the  U.S.  price 
quotes  were  made. 

Based  on  EP  price-to-price 
comparisons  calculated  in  accordance 
with  section  773(a)  of  the  Act,  the 
estimated  dumping  margins  for  OCTG 
from  Brazil  range  from  6.01  percent  to 
8.97  percent. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  OCTG  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  they  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  financial  expenses,  and 
packing  expenses.  The  petitioners 
calculated  COM  with  the  exception  of 
the  depreciation  portion  of  fixed 
overhead  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  OCTG  in  the  United  States  and 
Brazil.  Seelnitiation  Checklist. 
Specifically,  the  petitioners  used 
consumption  rates  incurred  by  V&M  do 
Brasil  for  raw  materials,  direct  labor, 
electricity,  and  natural  gas  based  on 
information  obtained  from  publicly 
available  data  and  an  industry  study. 
Where  information  on  a  specific 
variable  consumption  rate  of  V&M  do 
Brasil  was  not  reasonably  available,  the 
petitioners  used  those  of  a  U.S. 
producer.  To  calculate  the  portions  of 
fixed  overhead  other  than  depreciation, 
the  petitioners  relied  upon  the 
experience  of  a  U.S.  producer  because 
V&M  do  Brasil's  financial  statements 
did  not  provide  sufficient  information. 
To  calculate  depreciation  expense, 
SG&A,  and  financial  expenses,  the 
petitioners  relied  upon  amounts 
reported  in  V&M  do  Brasil's  fiscal  year 
2000  financial  statements.  See  Initiation 
Checklist.  Based  upon  the  comparison 
of  the  prices  of  the  foreign  like  product 


in  the  home  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP  within  the  meaning  of 
section  773(b)(2){A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4).  773(b). 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Brazil  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A.  and  financial 
expenses  they  used  to  compute 
Brazilian  home-market  costs  Consistent 
with  section  773(e)(2)  of  the  Act.  the 
petitioners  included  in  CV  an  amount 
for  profit.  Because  V&M  do  Brasil 
operated  at  a  loss  in  the  most  recent 
fiscal  year  for  which  data  was 
reasonably  available,  the  petitioners 
used  the  profit  experience  of  Usinas 
Siderurgicas  de  Minas  Gerais  S/A,  a 
Brazilian  steel  producer  with  a 
production  process  similar  to  V&M  do 
Brasil. 

Based  upon  the  comparison  of  CV  to 
EP,  the  petitioners  calculated  estimated 
dumping  margins  ranging  from  51.35  to 
67.07  percent. 

PRC 

EP 

The  petitioners  identified  Baoshan 
Iron  and  Steel  Company  ( 'Baoshan  ") 
and  Tianjin  Pipe  Company  as  major 
producers  of  OCTG  in  the'PRC.  The 
petitioners  based  EP  on  a  price  quote  of 
PRC  OCTG  from  Baoshan  they  received 
from  an  importer  of  PRC  OCTG.  The 
petitioners  started  with  an  average  price 
in  U.S.  dollars  per  net  ton  and  deducted 
an  amount  for  numerous  movement 
expenses  and  sales-specific  adjustments. 
See  Initiation  Checklist. 

For  purposes  of  this  initiation,  the 
data  submitted  by  the  petitioners 
provides  grounds  to  suggest  that  EP  is 
an  appropriate  basis  for  calculating  the 
U.S.  price.  To  determine  EP,  we  relied 
on  the  data  in  the  petition. 

NV 

The  petitioners  provided  a  dumping 
margin  calculation  using  the 
Department's  non-market-economy 
(  "NME  ")  methodology  as  required  by  19 
CFR  351.202(b)(7)(i)(C).  For  the  NV 
calculation,  the  petitioners  based  the 
factors  of  production  ("FOP"),  as 
defined  by  section  773(c)(3)  of  the  Act 
(raw  materials,  labor  and  energy),  fnr 
OCTG  on  information  from  PRC 
producers.  See  Initiation  Checklist. 

The  petitioners  selected  India  as  the 
surrogate  country'  The  petitioners 
argued  that,  pursuant  to  section 
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773(c)(4)  of  the  Act.  India  is  an 
appropriate  surrogate  because  it  is  a 
market -economy  country  that  is  at  a 
comparable  level  of  economic 
development  to  the  NME  and  is  a 
significant  producer  of  comparable 
merchandise.  Based  on  the  information 
provided  by  the  petitioners,  we  believe 
that  the  petitioners'  use  of  India  as  a 
surrogate  country  is  appropriate  for 
purposes  of  initiation  of  this 
investigation.  Seelnitiation  Checklist. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  the 
FOP,  where  possible,  on  reasonably 
available,  public  surrogate  country  data. 
Where  possible,  the  petitioners 
developed  unit  factor  costs  relying  on 
surrogate  values  from  the  Directorate 
General  of  Commercial  Intelligence  & 
Statistics,  Ministry  of  Commerce, 
Government  of  India,  Monthly  Statistics 
of  the  Foreign  Trade  ("MSFT')  from 
April  2001  to  August  2001,  the  most 
contemporaneous  data  available,  which 
captures  two  months  of  the  anticipated 
POI.  Where  MSFT  data  was  not 
available,  the  petitioners  used  actual 
unit  factor  costs  purchased  by  The 
TATA  Iron  &  Steel  Company  ("TATA"), 
Ltd.,  and  the  Steel  Authority  of  India, 
Ltd.  ("SAIL").  The  petitioners  argue  that 
these  companies  were  selected  because, 
like  Baoshan,  they  are  also  integrated 
steel  producers.  Specifically,  "where 
both  TATA  and  SAIL  reported 
information  regarding  an  input,  the 
petitioners  calculated  the  unit  factor 
costs  based  on  the  weighted  average  for 
the  companies.  Where  only  one  of  the 
companies  reported  information 
regarding  an  input,  the  petitioners  relied 
on  the  information  for  that  company 
alone."  See  petition  at  3. 

Labor  was  valued  using  the 
regression-based  wage  rate  for  the  PRC 
provided  by  Import  Administration's 
website  and  in  accordance  with  19  CFR 
351.408(c)(3).  The  petitioners  derived 
factory  overhead,  SG&A,  interest,  and 
profit  from  the  2000-2001  financial 
statements  of  TATA,  an  Indian  producer 
of  the  subject  merchandise.  The 
petitioners  calculated  factory  overhead, 
interest  and  profit  ratios  by  extracting 
the  appropriate  items  from  TATA's 
financial  statements.  The  petitioners 
note  that  these  financial  ratios  were 
used  by  the  Department  in  a  recent 
antidumping  duty  investigation  on 
products  from  the  PRC.  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigation:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium.  Brazil, 
France,  Germany,  India,  fapan,  Korea, 
the  Netherlands,  New  Zealand.  China, 
the  Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 


Turkey,  and  Venezuela,  66  FR  54198 
(October  26,  2001). 

Based  on  comparisons  of  NV  to  EP, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margin  for  OCTG  from  the 
PRC  is  42.07  percent. 

France 

EP 

The  petitioners  identified  one 
company,  V&M  France,  that  produces 
and/or  exports  subject  merchandise  in 
France.  The  petitioners  believe  that 
V&M  France  accounts  for  all  OCTG  sold 
in  France  and  exported  to  the  United 
States  from  France.  The  petitioners 
provided  pricing  and  cost  information 
for  V&M  France.  Accordingto  the 
petitioners,  V&M  France  made  direct 
sales  of  the  subject  merchandise  to 
unaffiliated  U.S.  customers.  The 
petitioners  based  EP  on  offers  for  sale  of 
OCTG  by  V&M  France  to  unaffiliated 
U.S.  customers,  which  were  obtained 
from  market  research.  To  calculate  EP, 
which  was  based  on  F.O.B.  port  of 
exportation  U.S.  prices  of  OCTG 
inclusive  of  foreign  inland  freight,  the 
petitioners  deducted  foreign  inland 
freight  from  the  price  quote.  The 
information  supporting  this  deduction 
was  obtained  from  market  research.  See 
Initiation  Checklist. 

NV 

Price-to-Price  Comparisons 

The  petitioners  provided  home- 
market  prices  for  V&M  France  based  on 
OCTG  sold  to  unaffiliated  home-market 
customers,  which  were  obtained  from 
foreign  market  research.  These  products 
are  comparable  to  the  products  exported 
to  the  United  States  that  served  as  the 
basis  for  EP.  To  calculate  NV,  the 
petitioners  deducted  inland  freight, 
which  was  also  obtained  from  foreign 
market  research.  See  Initiation 
Checklist.  To  adjust  for  differences  in 
packing  expenses,  the  petitioners 
deducted  home-market  packing 
expenses  and  added  U.S.  packing 
expenses  based  on  information  obtained 
from  foreign  market  research.  See 
Initiation  Checklist.  The  petitioners  also 
adjusted  home-market  prices  to  reflect 
differences  in  the  credit  expenses 
between  the  U.S.  and  French  markets, 
based  on  information  obtained  from 
market  research  and  the  International 
Financial  Statistics  published  by  the 
International  Monetary  Fund.  The 
petitioners  made  this  adjustment  by 
deducting  home-market  imputed  credit 
expenses  and  adding  U.S.  imputed 
credit  expenses.  See  Initiation  Checklist. 
Finally,  for  comparisons  to  EP,  the 
petitioners  converted  the  net  home- 


market  prices  to  U.S.  dollars  based  on 
the  average  Federal  Reserve  exchange 
rate  for  the  fiscal  quarters  in  which  the 
U.S.  price  quotes  were  made. 

Based  on  EP  price-to-price 
comparisons  calculated  in  accordance 
with  section  773(a)  of  the  Act,  the 
estimated  dimiping  margins  for  OCTG 
from  France  range  from  5.50  percent  to 
5.71  percent. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  OCTG  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  they  requested  thai  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM.  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  OCTG  products  in 
the  United  States  and  France  using 
publicly  available  data.  See  Initiation 
Checklist.  To  calculate  SG&A,  the 
petitioners  relied  upon  amounts 
reported  in  a  French  steel  producer's 
2000  audited  financial  statements.  For 
interest  expense,  the  petitioners  used 
the  French  OCTG  producer's  parent 
company's  audited  consolidated  2001 
financial  statements.  Based  upon  a 
comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP  writhin  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  coimtry-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b), 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  France  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A,  and  interest  expense 
figures  they  used  to  compute  French 
home-market  costs.  Consistent  with 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
amounts  reported  in  the  French  OCTG 
producer's  parent  company's  audited 
consolidated  2001  financial  statements. 

Based  upon  the  comparison  of  CV  to 
EP,  the  petitioners  calculated  estimated 
dumping  margins  ranging  from  27.86  to 
37.91  percent. 
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Germany 


EP 

The  petitioners  identified  V&M 
Deutschland  GmbH  ("V&M  Germany") 
and  Benteler  Stahl/Rorh  GmbH  as 
companies  which  produce  and/or 
export  subject  merchandise  in  Germany. 
The  petitioners  believe  that  one  of  these 
two  companies.  V&M  Germany, 
accounts  for  the  largest  share  of  imports 
of  OCTG  from  Germany  by  volume  and 
'  value.  The  petitioners  provided  pricing 
and  CV  information  for  V&M  Germany. 
According  to  the  petitioners,  V&M 
Germany  made  direct  sales  of  the 
subject  merchandise  to  an  unaffiliated 
U.S.  customer.  The  petitioners  based  EP 
on  offers  for  sale  of  OCTG  by  V&M 
Germany  to  an  unaffiliated  U.S. 
customer,  which  were  obtained  from 
market  research.  The  prices  provided  by 
the  petitioners  were  based  on  F.O.B. 
port  of  exportation  prices  inclusive  of 
foreign  inland  freight.  To  arrive  at  an  ex- 
factory  price,  the  petitioners  deducted 
foreign  inland  freight  from  the  price 
quote  adjusted  on  a  net-ton  basis  and 
converted  to  U.S.  dollars  using 
exchange  rates  provided  by  the  Federal 
Reserve.  No  other  adjustments  were 
made  to  EP.  Seelnitiation  Checklist. 

NV 

Price-to-CV  Comparisons 

The  petitioners  found  that  the 
quantity  of  home-market  sales  was 
insufficient  to  serve  as  the  basis  for  NV 
and,  thus,  concluded  that  the  German 
market  was  not  viable.  In  its  original 
petition,  the  petitioners  found  that 
OCTG  export  prices  to  third  countries 
were  not  reasonably  available. 
Therefore,  the  petitioners  based  the  NV 
of  V&M  Germany  on  CV.  The  petitioners 
calculated  CV  based  on  the  COM, 
SG&A.  and  financial  expenses. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amount  for  profit.  On  April  16,  2002, 
the  petitioners  supplemented  the 
petition  by  providing  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  OCTG  in 
the  PRC  third-country  market  were 
made  at  prices  below  the  fully  absorbed 
COP  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Ptirsuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
knovtm  differences  between  costs 
incurred  to  produce  OCTG  in  the  United 
States  and  Germany  using  publicly 


available  data.  To  calculate  SG&A  and 
interest  expense,  the  petitioners  relied 
upon  amounts  reported  in  a  German 
OCTG  producer's  2000  and  2001 
financial  statements.  See  Initiation 
Checklist.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  third  country  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  groimds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation  with  respect  to  sales  to  the 
PRC. 

Based  on  the  cost  data  discussed 
above,  the  petitioners  found  that  the 
third-country  market  selling  prices  were 
below  the  COP.  Therefore,  pursuant  to 
sections  773(a)(4),  773(b)  and  773(e)  of 
the  Act,  the  petitioners  based  NV  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  depreciation,  SG&A  and 
interest  expense  figures  used  to 
compute  the  third-  country  market 
costs.  Consistent  with  section  773(e)(2) 
of  the  Act,  the  petitioners  included  in 
CV  an  amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amounts 
reported  in  the  German  OCTG 
producer's  2000  financial  statements. 

Based  upon  the  comparison  of  CV  to 
EP,  the  petitioners  calculated  estimated 
dumping  margins  ranging  fi-om  32.70  to 
32.72  percent. 

India 

CEP 

The  petitioners  identified  two 
companies  that  produce  OCTG  in  India. 
The  petitioners  state  that  these 
producers  account  for  all  the  subject 
merchandise  imported  into  the  United 
States  from  India.  The  petitioners  state 
that  one  of  these,  Maharashtra  Seamless 
Ltd.  ("Maharashtra"),  produced  more 
than  two-thirds  of  the  OCTG  imported 
into  the  United  States  from  India.  They 
also  state  that  a  U.S.  firm,  Exploreco 
Energy  ("Exploreco").  is  the  exclusive 
distributor  for  Maharashtra  in  the 
United  States  and,  therefore,  that  CEP  is 
the  proper  basis  on  which  to  calculate 
an  ex-factory  price.  Although  we  found 
the  CEP  price  quote  to  be  an  acceptable 
U.S.  price,  we  are  not  finding  that  any 
of  the  parties  are  affiliated  at  this  stage 
of  the  proceeding.  The  petitioners  based 
CEP  on  an  affidavit  from  an  employee 
of  a  firm  that  purchases  OCTG.  This 
employee  obtained  information 
concerning  a  price  quote  received  by 
another  firm  Uiat  received  a  price  quote 
during  the  anticipated  POI  for  subject 
merchandise  produced  by  Maharashtra. 
In  order  to  obtain  an  ex-factory  price. 


the  petitioners  deducted  from  gross  U.S. 
price  early-payment  discounts, 
distributor  mark-ups,  threading  and 
coupling  costs  incurred  in  the  United 
States.  U.S.  port  charges,  international 
shipping  charges,  U.S.  Customs  duties, 
and  foreign  inland  freight  expenses. 

For  purposes  of  initiation,  we 
recalculated  the  U.S.  price  that  the 
petitioners  used  in  their  calculation  We 
continued  to  deduct  from  US  price 
threading  and  coupling  costs  incurred 
in  the  United  States.  We  also  deducted 
early-payment  discounts  and  movement 
expenses.  We  did  not  deduct  distributor 
mark-ups  from  the  starting  price.  While 
it  may  be  necessary  to  deduct  a 
distributor  mark-up  from  the  gross  unit 
price  to  arrive  at  a  CEP,  in  this  case  it 
appears  that  such  expenses  have  already 
been  accounted  for,  at  least  to  some 
extent,  in  the  other  deductions  made 
Accordingly,  to  determine  CEP,  we 
relied  on  the  data  in  the  petition,  except 
that  we  did  not  deduct  the  distributor 
mark-ups.  See  Initiation  Checklist 

NV 

Price-to-Price  Comparisons 

The  petitioners  based  NV  on  prices  of 
OCTG  in  India  comparable  to  the 
products  exported  during  the 
anticipated  POI.  The  petitioners  used  a 
price  that  they  obtained  from  a  market - 
research  report  for  a  recent  sale  by  one 
of  the  exporting  firms  to  an  unaffiliated 
customer  in  India  as  the  starting  point 
in  calculating  NV.  The  petitioners 
adjusted  this  price  by  adding  fees  for 
export  packing  expenses  and  by 
subtracting  foreign  inland  freight 
charges,  domestic  packaging  expenses, 
and  Indian  credit  expense.  We 
determined  that  the  information  the 
petitioners  used  for  the  calculation  of 
home-market  price  is  adequate  and 
accurate  and  represents  information 
reasonably  available  to  them. 

Based  on  CEP  price-to-price 
comparisons  calculated  in  accordance 
with  section  773(a)  of  the  Act,  the 
estimated  dumping  margin  for  OCTG 
from  India  is  17.43  percent. 

Indonesia 

EP 

The  petitioners  used  import  values 
declared  to  U.S.  Customs  (IM-145  data) 
to  determine  the  AUV  during  Januarj' 
through  December  2001  for  HTSUS 
category  7304.29  30.40,  which 
accounted  for  the  largest  volume  of 
subject  imports  from  Indonesia  during 
the  anticipated  POI.  The  petitioners 
made  no  deductions  to  U.S.  price 
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NV 

Price-to-CV  Comparisons 

The  petitioners  were  unable  to  obtain 
Indonesian  market  prices  on  which  to 
base  NV.  Therefore,  pursuant  to  sections 
773(a)(4),  773(b),  and  773(e)  of  the  Act. 
the  petitioners  based  NV  for  sales  in 
Indonesia  on  CV.  The  petitioners 
calculated  CV  for  a  seamless  casing 
OCTG  product,  which  corresponds  to 
the  HTSUS  category  which  accounted 
for  the  largest  volume  of  subject  imports 
from  Indonesia  during  the  anticipated 
POI.  The  petitioners  first  constructed  a 
value  of  the  green  tube  produced  by 
V&M  France  since,  according  to  sources 
provided  in  the  amendment  to  the 
petition,  VStM  France  is  PT  Citra 
Tubindo's  ("Citra")  main  source  of 
green  tube.  Green  tube  is  used  as  the 
primary  input  into  the  finished  OCTG 
product  produced  by  Citra.  See  the 
petitioners*  April  11,  2002,  amendment 
to  the  petition,  at  3  and  Exhibit  2. 

Specifically,  the  petitioners  obtained 
unit  factor  costs  for  coal,  scrap,  iron  ore, 
labor,  and  electricity  by  relying  on 
publicly  available  data  and  an  industry 
study.  For  the  unit  factor  cost  for  natural 
gas,  the  petitioners  relied  upon  natiu-al 
gas  prices  reported  by  the  European 
Union's  statistical  agency.  Eurostat. 
Where  information  on  a  specific 
variable  consiunption  rate  of  V&M 
France  was  not  reasonably  available,  the 
petitioners  used  those  of  a  surrogate 
U.S.  producer.  Because  the  financial 
statements  of  V&M  France,  V&M  Tube. 
or  the  parent  company  of  V&M  France 
and  V&M  Tube.  Vallourec.  were  not 
reasonably  available  to  the  petitioners, 
the  petitioners  calculated  portions  of 
fixed  overhead  other  than  depreciation 
and  general  and  administrative  expense 
("G&A")  using  the  consolidated 
financial  statements  of  Usinor  SA. 
another  integrated  steel  producer  in 
France.  To  G&A  the  petitioners  added 
the  estimated  cost  of  transporting  green 
tube  from  France  to  Indonesia. 

Next,  the  petitioners  calculated  Citra's 
variable  costs  using  usage  rates  of  the 
U.S.  surrogate  producer  for  quenching 
and  tempering  and  threading  and 
coupling.  To  this,  the  petitioners 
applied  a  percentage  of  fixed  overhead 
to  variable  COM  to  calculate  total  COM, 
SG&A  to  the  total  COM  to  calculate  total 
COP.  and  profit  to  the  total  COP  to 
calculate  CV.  These  percentages  were 
based  on  Citra's  fiscal  year  2000 
financial  statements. 

Based  upon  the  comparison  of  CV  to 
EP.  the  petitioners  calculated  an 
estimated  dumping  margin  of  133.73 
percent. 


Romania 
EP 

The  petitioners  identified  four 
companies  that  produce  and/or  export 
subject  merchandise  in  Romania.  'The 
petitioners  believe  that  these  producers 
and/or  exporters  account  for  the 
majority  of  all  OCTG  produced  in 
Romania  and  exported  to  the  United 
States  from  Romania.  They  obtained  an 
offer  for  a  U.S.  sale  of  OCTG  from 
Romania  which  dociunents  the  sales 
terms  for  the  subject  merchandise.  The 
petitioners  stated  in  the  petition  that 
they  believe  this  offer  is  for  sale  of  a 
product  that  entered  with  plain  ends 
but.  in  a  subsequent  submission,  they 
indicated  that  they  could  not  state  with 
certainty  whether  the  product  in  the 
offer  was  threaded  or  coupled  in  the 
United  States  or  in  Romania.  They  also 
stated  that  they  were  not  certain 
whether  the  U.S.  seller  was  affiliated 
with  a  Romanian  producer.  Because 
significant  quantities  of  imports  of  both 
finished  and  unfinished  subject 
merchandise  entered  the  United  States 
from  Romania  during  the  anticipated 
POI  and  the  petitioners  are  unable  to 
determine  with  certainty  whether  the 
threading  and  coupling  took  place  in  the 
United  States  or  Romania,  for  initiation 
purposes,  we  did  not  use  the 
petitioners'  price  offer.  Instead,  we  used 
U.S.  import  statistics  (i.e.,  AUVs)  for  the 
U.S.  price  and  did  not  make  any 
adjustments. 

NV 

The  petitioners  state  that  Romania  is 
an  NME  country  and  in  all  previous 
investigations  the  Department  has 
determined  that  Romania  is  an  NME. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Romania,  65  FR 
39125  (June  23,  2000).  Romania  will  be 
treated  as  an  NME  unless  and  until  its 
NME  status  is  revoked.  Pursuant  to 
section  771(18)(C)(i)  of  the  Act,  because 
Romania's  status  as  an  NME  remains  in 
effect,  the  petitioners  determined  the 
dumping  margin  using  an  FOP  analysis. 

For  NV  the  petitioners  based  the  FOP, 
as  defined  by  section  773(c)(3)  of  the 
Act.  on  the  consumption  rates  of  a  U.S. 
OCTG  producer  since  information 
regarding  the  quantities  of  various 
inputs  consumed  by  the  Romanian 
producers  is  not  reasonably  available  to 
the  petitioners.  The  petitioners  used 
Algeria  as  the  most  appropriate 
surrogate  country  for  Romania  because 
Algeria  is:  (1)  at  a  comparable  stage  of 
economic  development  as  Romania,  in 
terms  of  per-capita  gross  national 


income,  total  gross  domestic  product 
growth,  etc.;  (2)  a  significant  producer  of 
comparable  merchandise;  and  (3)  the 
only  available  source  of  an  accurate 
factor  value  for  the  type  of  principal 
material  input  used  in  the  production  of 
seamless  OCTG. 

The  petitioners  valued  FOP,  where 
possible,  on  reasonably  available,  public 
surrogate  data  from  Algeria.  The 
principal  material  input  was  based  on 
the  AUVs  of  such  material  imported 
into  Algeria  as  published  in  the  United 
Nations  import  data.  For  steel  scrap,  the 
petitioners  stated  that  import  figures  for 
Algeria  were  not  available.  They  used 
instead  the  United  Nations  import  data 
for  steel  scrap  for  El  Salvador.  For  labor, 
the  petitioners  used  the  regression- 
based  wage  rate  for  Romania  on  Import 
Administration's  website.  The 
petitioners  calculated  prices  for 
electricity  and  natural  gas  in  Algeria 
using  information  available  on  the 
website  of  an  Algerian  electric  and  gas 
company.  For  factory  overhead,  the 
petitioners  applied  rates  derived  from 
the  2000-2001  financial  statements  of 
an  Indian  producer  of  seamless  OCTG. 
The  petitioners  adjusted  all  surrogate 
values  which  fell  outside  the 
anticipated  POI  using  the  Algerian 
consumer  price  index  or  the  U.S. 
Producer  Price  Index,  as  published  by 
the  International  Monetary  Fund's 
International  Financial  Statistics. 

Based  on  comparisons  of  NV  to  EP, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margin  for  OCTG  from 
Romania  is  36.7  percent. 

South  Africa 

CEP 

The  petitioners  identified  one 
company,  Iscor  Limited  ("Iscor"),  that 
produces  the  subject  merchandise  in 
South  Africa.  The  petitioners  state  that 
this  one  producer  accounts  for  all  of  the 
OCTG  production  in  South  Africa  and 
that  the  producer  also  accounts  for  all 
of  the  exports  of  subject  merchandise  to 
the  United  States.  According  to  the 
petitioners,  Iscor  sells  subject 
merchandise  through  an  affiliated  U.S. 
importer  to  unaffiliated  U.S.  purchasers. 
The  petitioners  based  CEP  on  a  price 
quote  given  to  an  imaffiliated  U.S. 
distributor.  To  calculate  CEP,  which 
was  based  on  a  loaded-truck,  duty-paid 
price  from  Iscor  to  the  unaffiliated  U.S. 
customer,  the  petitioners  deducted 
early-payment  discounts,  port  charges 
(unloading  and  wharfage),  threading  ' 
and  coupling  costs  incurred  in  the 
United  States,  international  shipping 
charges,  and  foreign  inland  freight  from 
the  price  quote.  See  Initiation  Checklist. 
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NV 

Price-to-CV  Comparisons 

The  petitioners  stated  that,  to  their 
knowledge,  Iscor  has  no  viable 
comparison  market  for  OCTG  and, 
therefore,  they  were  unable  to  obtain 
price  information  for  sales  in  the  home 
market  or  any  third-country  market.  The 
petitioners  based  this  conclusion  on  an 
affidavit  provided  in  the  petition  and 
from  an  examination  of  South  African 
Export  Statistics  from  the  year  2000  for 
all  HTS  codes  covered  in  the  petition. 
See  Initiation  Checklist.  Therefore,  the 
petitioners  based  their  calculation  of  NV 
on  CV  for  purposes  of  the  margin 
calculations. 

The  petitioners  calculated  CV  based 
on  their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  OCTG  in  the 
United  States  and  South  Africa  using 
publicly  available  data.  Specifically,  the 
petitioners  used  the  U.S.  producers' 
own  consumption  rates  for  raw 
materials,  direct  labor,  electricity,  and 
natural  gas.  To  adjust  the  U.S. 
producers'  costs  associated  with  raw 
materials,  direct  labor,  and  electricity, 
the  petitioners  relied  upon  average 
market  prices  supplied  by  publicly 
available  data.  To  adjust  the  U.S. 
producers'  costs  associated  with  natural 
gas,  the  petitioners  relied  upon  the 
experience  of  a  large  energy  company 
with  operations  in  South  Africa.  To 
calculate  fixed  overhead,  SGficA,  and 
financial  expense,  the  petitioners  relied 
upon  amounts  reported  in  Iscor's  fiscal 
year  2001  financial  statements. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amount  for  profit.  For  profit,  the 
petitioners  relied  upon  the  profit  of 
Iscor.  See  Initiation  Checklist. 

Based  on  the  comparison  of  CV  to 
CEP,  the  petitioners  calculated 
estimated  dumping  margins  ranging 
from  24.09  to  50.71  percent. 

Spain 

CEP 

The  petitioners  identified  Tubos 
Reunidos  and  Productos  Tubulares  as 
major  producers  of  OCTG  in  Spain.  The 
petitioners  based  CEP  on  a  price  quote 
for  Spanish  OCTG  produced  by  Tubos 
Reimidos  they  received  from  a  U.S. 
distributor.  The  petitioners  provided 
evidence,  including  detailed  import 
statistics,  showing  that  Tubos  Reunidos 
USA  ("TRA")  is  identified  as  the 
consignee  for  nearly  all  shipments  by 
Tubos  Reimidos.  As  TRA  is  a  wholly 
owned  subsidiary  of  Tubos  Reunidos, 
the  petitioners  calculated  the  U.S.  price 
using  a  CEP  analysis.  The  petitioners 


calculated  CEP  based  on  the  gross  unit 
price  from  the  U.S.  price  offering.  The 
petitioners  started  with  a  gross  imit 
price  in  U.S.  dollars  per  net  ton  and 
deducted  an  amount  for  various 
movement  expenses,  sales-specific 
adjustments,  and  the  cost  of  the 
threading  and  coupling  performed  in 
the  United  States  after  importation 
because  the  OCTG  from  Spain  entered 
into  the  United  States  has  plain  ends 
but  the  price  offering  reflected  the  price 
of  OCTG  which  was  threaded  and 
coupled. 

For  purposes  of  this  initiation,  the 
data  submitted  by  the  petitioners 
provides  grounds  to  suggest  that  CEP  is 
an  appropriate  basis  for  calculating  the 
U.S.  price.  To  determine  CEP,  we  relied 
on  the  data  in  the  petition. 

NV 

Price-to-Price  Comparisons 

The  petitioners  provided  a  dumping 
margin  calculation  by  comparing  third- 
coimtry  prices  with  U.S.  price.  The 
petitioners  state  during  the  anticipated 
POI  the  quantity  of  subject  merchandise 
sold  in  Spain  fell  below  the  five-percent 
threshold  and,  thus,  Spain  is  not  a 
viable  market  for  the  purpose  of 
determining  NV.  The  petitioners  stated 
that  they  were  unable  to  obtain  home- 
market  prices  because  their  market 
researcher  did  not  have  the  capability  to 
perform  such  research  in  Spain. 

The  petitioners  used  a  market 
researcher  to  obtain  third-country  prices 
based  upon  exports  from  Spain  of  OCTG 
to  a  third  coxmtry  (i.e.,  France).  The 
quoted  price  was  given  in  Euros  per 
metric  ton.  To  calculate  NV,  the 
petitioners  deducted  Spanish  inland 
freight.  To  adjust  for  differences  in 
packing  expenses,  the  petitioners 
deducted  packing  expenses  incurred  by 
Tubos  Reimidos  for  its  third-countr>' 
sales  to  France  based  on  market  research 
and  added  U.S.  packing  expenses.  As 
the  market-research  report  did  not 
include  packing  costs  for  the  U.S.  sales, 
the  petitioners  assumed  that  packing 
costs  would  be  the  same  for  both 
markets  since  the  same  type  of  vessel  is 
used  for  both.  See  Initiation  Checklist. 
The  petitioners  also  adjusted  third- 
country  prices  to  reflect  differences  in 
the  credit  expenses  between  the  U.S. 
and  third-country  markets.  The 
petitioners  made  this  adjustment  to  the 
third-country  prices  by  deducting  third- 
coxmtry  imputed  credit  expenses  and 
adding  U.S.  imputed  credit  expenses. 
See  Initiation  Checklist.  For  the  credit 
period,  the  market-research  report 
provides  information  regarding  Tubos 
Reimidos'  payment  terms  for  sales  to  the 
third-country  market.  For  purposes  of 


adjusting  for  differences  in  credit,  the 
petitioners  used  the  maximum  number 
of  days.  For  sales  to  the  United  States, 
the  petitioners  assumed  the  US  credit 
period  to  be  zero  days.  To  determine 
credit  expenses  on  the  third-country 
sales  to  France,  the  petitioners  utilized 
a  French  Euro-denominated  interest  rate 
published  by  the  International  Monetary 
Fund. 

Based  on  CEP  price-to-price 
comparisons  calculated  in  accordance 
with  section  773(a)  of  the  Act.  the 
estimated  dumping  margin  for  OCTG 
from  Spain  is  22.44  percent, 

Turkey 

EP 

The  petitioners  identified  three 
companies  that  produce  and/or  export 
subject  merchandise  in  Turkey  The 
petitioners  believe  that  these  producers 
and/or  exporters  account  for  all  OCTG 
sold  in  Turkey  and  exported  to  the 
United  States  from  Turkey.  The 
petitioners  provided  pricing  and  cost 
information  for  one  of  these  three 
companies.  Borusan  Birlesik  Boru 
Fabrikalari  A.S.  ("Borusan").  According 
to  the  petitioners,  Borusan  made  direct 
sales  of  the  subject  merchandise  to 
unaffiliated  U,S.  customers.  For  the 
calculation  of  U.S.  price,  the  petitioners 
provided  a  price  quote  and  AUV  data 
The  AUV  data  is  based  on  the  U.S. 
Census  Bureau's  IM-145  import  data  for 
the  anticipated  POI  and  is  equivalent  to 
an  EP.  We  used  the  AUV  data  for  the 
margin  calculation.  We  made  no 
adjustments  to  the  EP.  See  Initiation 
Checklist. 

NV 

Price-to-CV  Comparisons 

The  petitioners  were  unable  to  obtain 
home-market  or  third-country  price 
data.  Therefore,  the  petitioners  based 
NV  on  CV. 

Pursuant  to  sections  773(a)(4),  773(b). 
and  773(e)  of  the  Act,  CV  consists  of 
COM,  SG&A  expenses,  financial 
expenses,  profit,  and  packing  expenses. 
The  petitioners  calculated  COM  based 
on  their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  OCTG  in  the 
United  States  and  Turkey.  See  Initiation 
Checklist.  Specifically,  the  petitioners 
used  consumption  rates  incurred  by  a 
U.S.  producer  of  OCTG  for  raw 
materials,  direct  labor,  and  electricity 
based  on  an  affidavit  from  an  employee 
of  a  U.S.  producer  of  OCTG.  The 
petitioners  valued  steel  raw-material 
inputs  using  import  statistics  from  the 
World  Trade  Atlas.  The  petitioners 
valued  other  raw-material  inputs  based 
on  their  own  experience  because  no 
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data  relating  to  the  value  of  these 
products  in  Turkey  was  available.  The 
petitioners  valued  labor  based  on  rates 
found  in  the  Import  Administration 
website.  The  petitioners  valued  energy 
based  on  data  published  by  the  OECD 
International  Energy  Agency  in  the 
Fourth  Quarter.  2001.  issue  of  Energy 
Prices  and  Taxes.  The  petitioners 
calculated  packing  expenses  using  a 
methodology  similar  to  the  one  they 
used  to  calculate  the  expense  for  raw 
materials  other  than  steel. 

To  calculate  the  portions  of  fixed 
overhead,  the  petitioners  relied  upon 
the  experience  of  a  U.S.  producer 
because  Borusan's  financial  statements 
did  not  provide  sufficient  information 
with  which  to  calculate  a  factory- 
overhead  rate.  We  recalculated  the 
factory-overhead  percentage  because  the 
petitioners  used  the  U.S.  producer's 
COP  as  the  denominator.  Because  the 
percentage  is  applied  to  only  the  sum  of 
direct  materials,  direct  labor,  and 
energy,  we  recalculated  the  factory- 
overhead  percentage  using  the  sum  of 
direct  materials,  direct  labor,  and  energy 
for  the  U.S.  producer  as  the 
denominator.  See  Initiation  Checklist. 

To  calculate  SG&A,  financial 
expenses,  and  profit,  the  petitioners 
reUed  upon  amoimts  reported  in 
Borusan's  fiscal  year  2000  financial 
statements.  We  recalculated  the  SG&A 
to  include  other  income  and  expenses 
and  we  revised  the  profit  to  reflect  our 
change  to  SG&A  and  to  exclude  income 
taxes.  -See  Initiation  Checklist. 

Based  upon  the  comparison  of  CV  to 
EP  after  our  recalculations,  the 
petitioners  calculated  an  estimated 
dumping  margin  of  9.94  percent. 

Ukraine 

CEP 

The  petitioners  identified 
Nizhnedneprovsky  Tube  Rolling  Plant 
("NTRP")  and  Joint  Stock  Co  Nikopol 
Pivdennotrubny  Works  as  major 
producers  of  OCTG  in  Ukraine.  The 
petitioners  based  CEP  on  a  price  quote 
for  Ukrainian  OCTG  from  NTRP  they 
received  from  an  importer  of  Ukranian 
OCTG.  The  petitioners  assert  that  the 
importer  is  affiliated  under  section 
771(33)(G)  of  the  Act.  See  Initiation 
Checklist.  Therefore,  the  petitioners 
calculated  the  U.S.  price  using  a  CEP 
analysis.  The  petitioners  calculated  CEP 
based  on  the  average  price  for  two 
sample  threaded  and  coupled  products. 
The  petitioners  started  with  an  average 
price  in  U.S.  dollars  per  net  ton  and 
deducted  an  amoimt  for  numerous 
movement  expenses,  sales-specific 
adjustments,  and  the  cost  of  threading 
and  coupling.  The  petitioners  deducted 


the  cost  of  threading  and  coupling  as  a 
further  manufacturing  cost  for  this  CEP 
analysis  because  they  allege  that  OCTG 
from  Ukraine  entered  the  United  States 
with  plain  ends  and  was  threaded  and 
coupled  in  the  United  States. 
Seelnitiation  Checklist. 

For  purposes  of  initiation,  we 
recalculated  the  U.S.  price  that  the 
petitioners  used  in  their  calculation.  We 
continued  to  deduct  from  U.S.  price 
threading  and  coupling  costs  incurred 
in  the  United  States.  We  also  deducted 
early-payment  discounts  and  movement 
expenses.  See  Notice  of  Final 
Determination  at  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  People's 
Republic  of  China,  61  FR  19026  (April 
30, 1996).  We  did  not  deduct  distributor 
and  trading  company  mark-ups  from  the 
starting  price.  While  it  may  be  necessary 
to  deduct  a  distributor  and  trading 
company  mark-up  from  the  gross  unit 
price  to  arrive  at  a  CEP.  in  thus  case  it 
appears  that  such  expenses  have  already 
been  accounted  for,  at  least  to  some 
extent,  in  the  other  deductions  made. 
Accordingly,  to  determine  CEP.  we 
relied  on  the  data  in  the  petition,  except 
that  we  did  not  deduct  the  distributor 
mark-ups.  See  Initiation  Checklist. 

NV 

The  petitioners  provided  a  dumping 
margin  calculation  using  the 
Department's  NME  methodology  as 
required  by  19  CFR  351.202(b)(7){i)(C). 
For  the  NV  calculation,  the  petitioners 
based  the  FOP,  as  defined  by  section 
773(c){3)  of  the  Act  (raw  materials,  labor 
and  energy),  for  OCTG  on  information 
from  Ukrainian  producers.  See  Initiation 
Checklist. 

The  petitioners  selected  Indonesia  as 
their  surrogate  country.  The  petitioners 
argued  that,  pursuant  to  773(c)(4)  of  the 
Act.  Indonesia  is  an  appropriate 
surrogate  because  it  is  a  market- 
economy  country  that  is  at  a  comparable 
level  of  economic  development  to  the 
NME  and  is  a  significant  producer  of 
comparable  merchandise.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  use  of 
Indonesia  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiation  of 
this  investigation.  See  Initiation 
Checklist. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  FOP. 
where  possible,  on  reasonably  available, 
public  surrogate  country  data.  Where 
possible,  the  petitioners  developed  unit 
factor  costs  relying  on  surrogate  values 
from  the  Government  of  Indonesia's 
Trade  Statistics  ("GITS")  for  the  period 
of  January  2001  through  October  2001, 
the  most  contemporaneous  data 
available,  which  captures  four  months 


of  the  anticipated  POI.  The  petitioners 
note  that  GITS  did  not  have  information 
for  coking  coal.  Therefore,  the 
petitioners  calculated  a  surrogate  value 
for  coking  coal  using  information  from 
Coal  Week  International,  an  industry 
publication,  dated  January  7,  2002. 

Labor  was  valued  using  the 
regression-based  wage  rate  for  Ukraine 
available  on  the  Import  Administration 
website  and  in  accordance  with  19  CFR 
351.408(c)(3).  Factory  overhead,  SG&A. 
and  profit  were  derived  from  the  1999- 
2000  financial  statements  of  PT 
Krakatau  Steel,  an  Indonesian  producer 
of  the  subject  merchandise. 

Based  on  comparisons  of  NV  to  CEP, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margin  for  OCTG  from 
Ukraine  is  22.38  percent. 

Venezuela 

EP 

To  calculate  EP.  the  petitioners 
obtained  one  U.S.  price  quote  for  OCTG 
produced  in  Venezuela  for  export  to  the 
United  States,  FOB  Houston.  The 
Venezuelan  producer  quoted  a  price  for 
OCTG  product  to  a  distributor  in  the 
United  States.  The  petitioners  stated 
that  the  price  quotes  for  NV  and  EP 
were  obtained  for  products  that  would 
reflect  similar  finishing  and  permit 
closer  comparison.  The  petitioners 
made  no  deductions  from  U.S.  price. 

NV 

Price-to-Price  Comparisons 

The  petitioners  determined  NV  by 
relying  on  an  ordinary-course-of- 
business  price  quote  offered  to  an 
imaffiliated  Venezuelan  home-market 
customer  contemporaneous  with  the 
offer  for  sale  in  the  United  States  of  a 
similar  OCTG  product.  The  Venezuelan 
home-market  price  quote  uses  U.S. 
dollars  as  the  currency  of  sale  so  no 
currency  conversion  is  necessary  for 
comparison  of  NV  and  EP.  The 
petitioners  calculated  NV  in  U.S.  dollars 
per  net  ton  for  the  product  quoted. 
Exhibit  1-9  of  the  petition  demonstrates 
the  petitioners'  calculation  of  NV  and 
the  estimated  dumping  margin.  No 
adjustments  were  made  to  NV. 

Based  upon  the  comparison  of  NV  to 
EP,  calculated  in  accordance  with 
section  773(a)  of  the  Act,  the  estimated 
dumping  margin  for  OCTG  from 
Venezuela  is  55.60  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  OCTG  from  Austria, 
Brazil,  the  PRC.  France,  Germany,  India. 
Indonesia,  Romania,  South  Africa, 
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Spain,  Tiukey.  Ukraine,  and  Venezuela 
are  being,  or  are  likely  to  be,  sold  at  less 
than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  volume  of  imports 
from  Austria,  Brazil,  the  PRC,  France. 
Germany,  India,  Indonesia.  Romania, 
South  Africa.  Spain,  Turkey,  Ukraine, 
and  Venezuela,  using  the  latest  available 
data,  exceed  the  statutory  threshold  of 
seven  percent  for  a  negligibility 
exclusion.  See  section  771{24){A)(ii)  of 
the  Act. 

The  petitioners  contend  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  profit-to-sales 
ratios,  production  employment,  and 
capacity  utilization.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information.  We  have  assessed 
the  allegations  and  supporting  evidence 
regarding  material  injury  and  causation, 
and  we  have  determined  that  these 
allegations  are  properly  supported  by 
accurate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation.  See  Initiation  Checklist. 

Initiation  of  Antidumping 
Investigations 

Based  upon  our  examination  of  the 
petitions  on  OCTG,  we  have  found  that 
they  meet  the  requirements  of  section 
732  of  the  Act.  Therefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  OCTG  from  Austria,  Brazil, 
the  PRC,  France.  Germany.  India. 
Indonesia,  Romania,  South  Africa, 
Spain,  Turkey,  Ukraine,  and  Venezuela 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  this  deadline  is  extended 
pursuant  to  section  733(b)(1)(A)  of  the 
Act,  we  will  make  our  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Austria,  Brazil,  the  PRC, 
France,  Germany,  India,  Indonesia, 
Romania,  South  Africa,  Spain,  Turkey, 
Ukraine,  and  Venezuela.  We  will 
attempt  to  provide  a  copy  of  the  public 


version  of  each  petition  to  each  exporter 
named  in  the  petitions,  as  provided  for 
under  19  CFR  351.203(c)(2). 


rrC  Notification 

We  have  notified  the  ITC  of  our 
initiations  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  no  later  than 
May  13,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
OCTG  from  Austria,  Brazil,  the  PRC, 
France,  Germany,  India,  Indonesia. 
Romania,  South  Africa.  Spain,  Turkey, 
Ukraine,  and  Venezuela  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  for  any 
country  will  result  in  the  investigation 
being  terminated  with  respect  to  that 
country:  otherwise,  theseinvestigations 
vfil\  proceed  according  to  statutory'  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

DATED:  April  18,  2002 
Bernard  T.  Carreau. 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  02-10349  Filed  4-25-02;  8:45  am) 

BILUNG  CODE  351(M)S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-433-810] 

Oil  Country  Tubular  Goods  from 
Austria:  Notice  of  initiation  of 
Countervailing  Duty  investigation 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hoadley  (202-482-0666),  AD/CVT) 
Enforcement  Group  III,  Office  7,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

INITIATIGN  OF  INVESTIGATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  to  the  Tariff 
Act  of  1930,  as  amended.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regidations  codified  at  19  CFR  Part 
351  (2001). 


The  Petition 

On  March  29,  2002,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  in  proper  form  on  behalf 
of  IPSCO  Tubulars  Inc..  Koppel  Steel 
Corporation,  a  division  of  NS  Group, 
Lone  Star  Steel  Company.  Maverick 
Tube  Corporation,  Newport  Steel 
Corporation,  a  division  of  NS  Group, 
and  the  United  States  Steel  Corporation 
of  America  (hereinafter,  the  petitioners). 
The  Department  received  from  the 
petitioners  information  supplementing 
the  petition  on  April  12,  2002.  On  April 
15,  2002,  the  Department  received 
comments  from  the  Government  of 
Austria  (GOA)  and  the  Delegation  of  the 
European  Commission  (EC)  regarding 
the  petition.  We  placed  these  comments 
on  the  record  on  April  17,  2002. 

In  accordance  with  section  702fb)(l) 
of  the  Act,  the  petitioners  allege  that 
Voest-Alpine  Tubulars  GmbH  &  Co  KG 
("Voest-Alpine  Tubulars"),  a  producer/ 
exporter  of  oil  countr>'  tubular  goods 
(OCTG)  in  Austria,  received 
counten'ailable  subsidies  within  the 
meaning  of  section  701  of  the  Act.  The 
petitioners  simultaneously  filed 
antidumping  petitions  on  a  number  of 
countries,  including  Austria.  The 
initiation  of  these  antidumping 
investigations  is  addressed  in  a  separate 
Federal  Register  notice,  which  is 
published  concurrently  with  this  notice. 

The  Department  finds  that  the 
petitioners  filed  the  petition  on  behalf  of 
the  domestic  industry  because  they  are 
interested  parties  as  defined  in  sections 
771(9)(C)  and  (D)  of  the  Act.  The 
petitioners  have  demonstrated  sufficient 
industr\'  support  with  respect  to  the 
countervailing  duty  investigation  which 
they  are  requesting  the  Department  to 
initiate  (see  Determination  of  Industry- 
Support  for  the  Petition,  below). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  OCTGs. 
OCTGs  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  ser\'ice  OCTG 
products).  The  scope  for  this 
investigation  does  not  cover  casing, 
tubing,  or  drill  pipe  containing  10  5 
percent  or  more  of  chromium  or 
finished  drill  pipe  with  tool  joint 
attached.  The  merchandise  subject  to 
this  investigation  is  typically  classified 
in  the  following  Harmonized  Tariff 
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Schedule  of  the  United  States  (HTSUS) 
subheadings: 

7304.21,30.00.  7304.21.60.30, 
7304.21.60.45,  7304.21.60.60, 
7304.29.10.10.  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 
7304.29.10.50,  7304.29.10.60, 
7304.29.10.80.  7304.29.20.10, 
7304.29.20.20.  7304.29.20.30. 
7304.29.20.40.  7304.29.20.50. 
7304,29.20.60.  7304.29.20.80. 
7304.29.30.10.  7304.29.30.20. 
7304.29.30.30.  7304.29.30.40. 
7304.29.30.50.  7304.29.30.60. 
7304.29.30.80.  7304.29.40.10, 
7304.29.40.20,  7304.29.40.30, 
7304.29.40.40.  7304.29.40.50, 
7304.29.40.60.  7304.29.40.80, 
7304.29.50.15.  7304.29.50.30, 
7304.29.50.45.  7304.29.50.60, 
7304.29.50.75.  7304.29.60.15, 
7304.29.60.30,  7304.29.60.45, 
7304,29,60.60,  7304,29.60.75, 
7305.20.20.00.  7305.20.40.00, 
7305.20.60.00.  7305.20.80.00, 
7306.20.10.30.  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00,  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act.  the  Department  invited 
representatives  of  the  GOA  and  the  EC 
for  consultations  with  respect  to  the 
petition  filed.  The  Department  held 
consultations  with  representatives  of  the 
GOA  and  the  EC  on  April  12.  2002.  See 
Memorandum  to  the  File  from  Mark 
Hoadley  through  Barbara  Tillman: 
Regarding  Consultations  on  Austrian 
OCTGs  CVD  Petition  (April  16.  2002) 
(public  document  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B-099). 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 


domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  702(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry  "  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle."  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e..  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the  • 
domestic  like  product  presented  in  the 
petition.  Based  upon  our  review  of  the 
petitioners'  claims,  we  concur  that  there 
is  a  single  domestic  like  product,  which 
is  defined  in  the  "Scope  of 
Investigations"  section  above.  This  is 
consistent  with  the  Department's 
determinations  in  past  investigations  to 
treat  all  OCTG  products  as  a  single  class 
or  kind  of  merchandise.  See,  e.g..  Oil 


'  See  Algoma  Steel  Corp.  Ltd.,  v.  United  States, 
688  F.  Supp.639,  642-44  (CIT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (July  16, 1991) 


Country  Tubular  Goods  From  Argentina, 
60  FR  41055  (Aug.  11,  1995).  We  note 
that  the  ITC  has  previously  determined 
that  drill  pipe  was  a  separate  like 
product  from  tubing  and  casing.  Oil 
Country  Tubular  Goods  From  Argentina, 
Italy,  Japan,  Korea,  and  Mexico,  at  1-9 
(Inv.  Nos.  701-TA-363-364  (Final)  and 
731-TA-711-717  (Final)  (Publication 
2911;  August  1995)).  However,  in 
previous  investigations,  the  Department 
has  considered  casing,  tubing  and  drill 
pipe  to  be  one  class  or  kind  of 
merchandise.  See,  e.g..  Oil  Country 
Tubular  Goods  From  Argentina,  60  FR 
41055  (Aug.  11,1995). 

The  rrC's  1995  determination  that 
drill  pipe  was  a  separate  like  product 
was  based  on  a  scope  that  included  both 
unfinished  drill  pipe  and  finished  drill 
pipe  with  attached  tool  joints.  Id.  at  I- 
10.  In  that  case,  the  ITC  focused  on  the 
lack  of  interchangeability  between 
finished  drill  pipe  with  attached  tool 
joints  and  finished  casing  and  tubing  as 
a  major  determinant  in  its  decision.  This 
issue  is  not  present  in  this  investigation 
because  only  unfinished  drill  pipe  is 
included  in  the  scope.  The  ITC  did  state 
in  its  1995  determination  that  there  are 
"certain  distinctions  between 
[unfinished]  drill  pipe  and  other  OCTG 
products"  that  also  support  including 
unfinished  drill  pipe  in  the  same  like 
product  category  as  finished  drill  pipe 
with  attached  tool  joints.  Id.  The  ITC 
noted  that  drill  pipe  tends  to  be  shorter 
and  heavier  than  casing  and  tubing,  drill 
pipe  tends  to  be  of  low  alloy  steel, 
whereas  casing  and  tubing  are  primarily 
of  carbon  steel,  and  the  tensile  strength 
of  drill  pipe  is  generally  higher  than  that 
in  casing  and  tubing.  Id.  However,  the 
ITC  report  acknowledges  that  there  is 
overlap  between  unfinished  drill  pipe 
and  casing  and  tubing  with  respect  to 
diameter,  wall  thickness,  and  length.  Id. 
at  I-ll,  fn.  17.  Regarding  the  issue  of 
alloy,  various  grades  of  casing  and 
tubing  are  also  low  alloy  steels,  as 
evidenced  by  specific  alloy  designations 
in  the  Harmonized  Tariff  Schedules  for 
these  products.  Finally,  the  strength 
requirements  on  many  of  the  grades  of 
casing  and  tubing  can  be  higher  than 
those  for  unfinished  drill  pipe.  In  fact, 
the  final  strength  characteristics  of  all 
products  will  not  be  determined  until 
the  product  has  been  subjected  to 
certain  heat  treating  operations.  See  e.g., 
American  Petroleum  Institute, 
Specifications  For  High-Strength  Casing, 
Tubing,  and  Drill  Pipe.  Consequently, 
for  purposes  of  this  investigation,  we 
conclude  that  casing,  tubing,  and 
unfinished  drill  pipe  constitute  one  like 
product. 

Finally,  the  Department  has 
determined  that  the  petition  contains 
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adequate  evidence  of  industry  support 
and,  therefore,  polling  is  unnecessary. 
See  Import  Administration 
Countervailing  Duty  Investigation 
Initiation  Checklist  for  Austria,  Industry 
Support  section  and  Attachment  II, 
April  18,  2002  (collectively,  the 
Initiation  Checklist),  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

Grant  Prideco,  Inc..  which  is  a 
domestic  producer  of  the  like  product 
and  is  the  majority  owner  of  the 
Austrian  OCTG  producer,  asserted  that 
the  petitioners  had  failed  to  demonstrate 
that  they  account  for  a  majority  of  the 
domestic  industry.  We  determined  that 
the  petitioners  have  demonstrated 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product.  The  Department 
also  determined  that  it  will  disregard 
Grant  Prideco's  opposition  to  the 
petition  because  it  is  related  to  a  foreign 
producer.  See  Attachment  n  to  the 
Initiation  Checklist  for  further 
explanation.  Accordingly,  we  determine 
that  this  petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  702(b)(1)  of  the  Act. 

Injury  Test 

Because  Austria  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  of  the  Act  applies  to 
this  investigation.  Accordingly,  the  FTC 
must  determine  whether  imports  of  the 
subject  merchandise  from  Austria 
materially  injure,  or  threaten  material 
injury  to,  an  industry  in  th«  United 
States. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injiuy.  by 
reason  of  imports  of  the  subject 
merchandise.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
operating  profits,  net  sales  volumes, 
profit-to-sales  ratios,  production 
employment,  and  capacity  utilization. 
The  allegations  of  injmy  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist.  With  respect  to  the 


countervailing  duty  petition  on  Austria, 
since  Austria  is  not  a  developing 
country,  imports  from  Austria  cannot  be 
less  than  3  percent  for  purposes  of  the 
injury  analysis.  See  Sections  771(24)(A) 
and  (B)  of  the  Act.  Imports  from  Austria 
are  greater  than  3  percent. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

Initiation  of  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
countervailing  duty  petition  on  OCTG 
from  Austria  and  found  that  it  complies 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(b)  of  the  Act,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
producers/exporters  of  subject 
merchandise  in  Austria  received 
subsidies.  See  Initiation  Checklist. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  Voest 
Alpine  Tubulars  in  Austria: 

1.  1987  Equity  Infusions 

2.  1987  Assumption  of  Losses  by 
Osterreichische  Industrieholding- 
Aktiengesellschaft  (OLAG) 

3.  1993  Grant  from  OLAG  to  Voest- 
Alpine  Stahl  AG 

4.  1993  Assumption  of  Liabilities  by 
OL\G 

5.  1993  OL\G  Subordinated 
Shareholder's  Loan 

We  will  also  be  investigating  whether 
subsidies  were  conferred  under  these 
programs  on  suppliers  of  Voest-Alpine 
Tubulars  that  can  be  attributed  to  Voest- 
Alpine  Tubulars  under  the  cross- 
owmership  provisions  of  section 
351.525(b)(5)  of  the  Department's 
regulations.  See  Initiation  Checklist. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act.  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  the 
GOA  and  the  EC.  We  will  attempt  to 
provide  copies  of  the  public  version  of 
the  petition  to  all  the  exporters  named 
in  the  petition,  as  provided  for  under 
section  351.203(c)(2)  of  the 
Department's  regulations. 


rrC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  this 
initiation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  no  later  than 
May  13,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
OCTG  from  Austria  are  causing  material 
injurv.  or  threatening  to  cause  material 
injury,  to  a  U.S  industry  A  negative 
ITC  determination  will  result  in  the 
investigation  being  terminated  with 
respect  to  Austria:  otherwise,  the 
investigation  will  proceed  according  to 
statutory  and  regulator)'  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  April  18.  2002 
Bernard  T.  Carreau. 

.Acting  Assistant  Secretaryfor  Import 

Administration. 

IFR  Doc.  02-10348  Filed  4-25-02;  8:45  am) 

BILUNG  CODE  3S10-OS-S 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

[I.D.  042202C] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Tif^e. Seafood  Inspection  and 
Certification  Requirements 

Fonn  Number(s]:NOAA  Forms  89- 
800,  89-814.  89-819. 

OMB  Approval  Numbpr.-0648-0266 

T\T}e  o/flequest.Regular  submission. 

Burden  Hours :1 3, 065. 

Number  of  Respondents:?  .082. 

Average  Hours  Per  Response:5 
minutes  for  an  application  for 
inspection  services,  an  application  for 
appeal,  or  completion  of  a  contract;  30 
minutes  for  a  label  and  specification 
submission:  105  hours  for  a  Hazard 
Analysis  Critical  Control  Point  ( 
HACCP)  Plan:  and  80  hours  for 
monitoring  and  recordkeeping. 

Needs  and  Uses:  NOAA  operates  a 
voluntar>-  fee-for-service  seafood 
inspection  program.  Federally-inspected 
products  may  display  official  quality 
grade  marks.  Those  wishing  to 
participate  in  the  program  must  request 
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the  services  and  submit  specific 
compliance  information. 

Affected  Public  Business  and  other  for 
profit  organizations. 

Frequency.On  occasion. 

Respondent's  Obligation :RequiTed  to 
obtain  or  retain  a  benefit. 

0MB  Desk  OfficerDavid  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce.  Room  6608,  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc  gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  0MB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  April  18,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-10359  Filed  4-25-02:  8:45  ami 
BILLMO  CODE  3510-22-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042202A] 

Submission  for  0MB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Highly  Migratory  Species  Vessel 
Logbooks  and  Cost-Earnings  Data 
Reports. 

Form  Numberfs):  NOAA  Form  88-191. 

OMB  Approval  iVum6er.D648-0371. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  24,295. 

Number  of  Respondents  :5, 290. 

Average  Hours  Per  Response:!! 
minutes  per  trip  summary  report;  2 
minutes  for  a  no-catch  or  no-fishing 
report;  30  minutes  for  a  cost-earnings 
trip  report;  and  30  minutes  for  an 
annual  expenditure  report. 

Needs  and  Uses:  The  National  Marine 
Fisheries  Service  (NMFS)  of  NOAA 
seeks  to  reinstate  Paperwork  Reduction 


Act  clearance  of  an  existing  logbook 
information  collection  and  to  make 
mandatory  an  existing  voluntary 
collection  of  cost-earnings  data  from 
fishermen  who  possess  permits  to  fish 
for  highly  migratory  species.  The  cost- 
earnings  form  is  an  added  portion  of  the 
existing  trip  summary  form  for  vessel 
logbooks.  This  form  has  been  simplified, 
and  some  cost  information  has  been 
removed  from  the  trip  summary  form  to 
be  placed  on  an  annual  expenditures 
form,  in  response  to  comments  from 
fishermen.  The  information  collected  in 
logbooks  and  the  cost-earnings  form  will 
help  NMFS  identify  impacts  of 
proposed  regulatory  measures  on 
fishermen  and  the  resource,  consistent 
with  applicable  law  such  as  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
the  Regulatory  Flexibility  Act. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency:  Annually,  by  trip. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce.  Room  6608,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  April  18.  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  02-10361  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Advisory  Committee  on  Commercial 
Remote  Sensing 

action:  Notice  to  establish  an  Advisory 
Committee  on  Corrmiercial  Remote 
Sensing. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2,  and  the 
General  Services  Administration  (GSA) 


rule  of  Federal  Advisory  Committee 
Management,  41  CFR  part  102-3,  and 
after  consultation  with  GSA,  the 
Secretary  of  Conmierce  has  determined 
that  the  establishment  of  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Advisory 
Committee  on  Commercial  Remote 
Sensing  (ACCRES)  is  in  the  public 
interest,  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law. 

The  ACCRES  will  advise  the 
Secretary,  through  the  Under  Secretary 
of  Commerce  for  Oceans  and 
Atmosphere,  on  long-  and  short-range 
strategies  for  the  licensing  of 
commercial  remote-sensing  satellite 
systems.  The  ACCRES  will  consist  of  no 
more  than  15,  and  no  less  than  12, 
members  to  be  appointed  by  the  Under 
Secretary  to  assure  a  balanced 
representation  among  commercial 
remote-sensing  satellite  operators,  data 
users,  value-added  resellers,  academic 
and  technical  experts,  and  information 
technology  firms.  The  ACCRES  will 
function  solely  as  an  advisory  body,  and 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Its 
charter  will  be  filed  under  the  Act. 
fifteen  days  from  the  date  of  publication 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  are  invited  to  submit 
comments  regarding  the  establishment 
of  this  committee  to  Timothy  Stryker, 
Acting  Remote-Sensing  Licensing 
Coordinator,  NOAA/NESDIS 
International  and  Interagency  Affairs, 
1335  East  West  Highway.  Room  7311, 
Silver  Spring,  Maryland  20910; 
telephone  301-713-2024  x.205,  e-mail 
Timothy.Stryker@noaa.gov. 

Mary  M.  Glackin, 

Deputy  Assistant  Administrator  for  Satellite 
and  Information  Services. 
[FR  Doc.  02-10268  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  3S10-HR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042202E] 

Western  Pacific  Fishery  Management 
Council;  Public  IMeeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimcil's  (Council) 
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Precious  Corals  Plan  Team  (PCPT) 
members  will  hold  a  meeting. 

DATES:  The  plan  team  meeting  will  be 
held  on  May  10,  2002,  from  9  a.m.  to  12 
noon. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Western  Pacific  Fisheiy 
Management  Council  office,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director: 
telephone:  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION:  The  PCPT 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Review  of  the  112th  Council 
Meeting 

2.  Status  of  the  Industry 

3.  Status  of  the  Exploratory  Area 
Framework  Adjustment 

4.  Current  and  futiire  research  on 
precious  corals 

A.  Results  of  2001  Pisces  V  surveys  of 
the  Makapuu  Bed,  Cross  Seamount  and 
Keahole  Point 

B.  Results  of  the  2001  Pisces  IV 
surveys  of  the  Maui  Black  Coral  Bed 

(i)  Invasion  by  the  alien  species, 
Carijoa  riisei 

(ii)  Need  to  re-instate  the  48  inch  size 
limit 

5.  Impact  of  gold  coral  harvest  on 
monk  seals  in  the  main  Hawaiian 
islands 

6.  Reserve  operations  plan  and 
sanctuary  designation  process 

7.  Proposed  national  ban  on  all  coral 
harvest,  and 

8.  Other  business  as  required. 
Although  non-emergency  issues  not 

contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  meeting  date. 


Dated:  April  23,  2002. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  02-10360  Filed  4-25-02;  8:45  am] 

BILUNQ  CODE  3510-22-S 


PATENT  AND  TRADEMARK  OFFICE 

Submission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Recording  Assignments. 

Form  Numberfs):  PTO-1594  and 
PTO-1595. 

Agency  Approval  Number:  0651- 
0027. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  155,853  hours  annually. 

Number  of  Respondents:  311,704 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  30  minutes  (0.5  hours)  to 
gather  information,  prepare,  and  submit 
a  request  to  record  an  assignment 
document  related  to  a  patent,  trademark, 
or  application. 

Needs  and  Uses:  This  information 
collection  supports  the  recording  of 
assignment  documents  that  affect  and 
establish  the  transfer  of  ownership 
rights  for  patents,  trademarks,  and 
applications.  In  order  to  obtain  all  of  the 
information  necessary  to  record  an 
assignment  document  accurately  and 
efficiently,  the  USPTO  has  developed 
cover  sheets  for  patent  and  trademark 
assignments  that  the  public  can  use  to 
submit  their  documents  for  recording. 
To  record  an  assignment,  the 
respondent  must  submit  an  appropriate 
cover  sheet  along  with  the  assignment 
document.  For  assigiunents  related  to 
patents  or  patent  applications, 
respondents  may  also  prepare  and 
submit  cover  sheets  and  supporting 
docmnents  electronically  using  software 
available  from  the  USPTO.  All  recorded 
assigimient  documents  are  available  for 
viewing  by  the  public,  except  for  those 
documents  that  are  sealed  under  secrecy 
orders  or  related  to  unpublished  patent 
applications.  The  public  uses  this 
collection  to  submit  assignment 
documents  related  to  patents, 
trademarks,  and  applications  for 


recording;  to  transfer  ownership  rights, 
title,  and  interest  in  a  patent  or 
trademark  from  one  party  to  another: 
and  to  submit  corrections  of  assignment 
cover  sheets  containing  errors  The 
USPTO  uses  the  information  collected 
from  the  public  to  process  and  record 
documents  related  to  the  assignment  of 
patents,  trademarks,  and  applications; 
and  to  ensure  that  all  relevant 
bibliographic  data  is  entered  in  the 
associated  files  and  the  searchable 
public  database  of  assignment 
information. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profits,  not-for-profit  institutions,  farms, 
the  federal  government,  and  state,  local, 
or  tribal  governments 

Frequency:  On  occasion  for 
recordkeeping  and  reporting, 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer  David  Rostker, 
(202) 395-3897' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K  Brown, 
Records  Officer.  Office  of  Data 
Management.  Data  Administration 
Division.  USPTO,  Suite  310.  2231 
Crvstal  Drive,  Washington.  DC  20231. 
by'phone  at  (703)  308-7400.  or  by  e- 
mail  at  susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  Mav  28,  2002,  to  David 
Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street  NW.  Washington,  DC 
20503. 

Dated:  .^pril  19,  2002. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  Data 
Management.  Data  Administration  Division. 
IFR  Doc.  02-10255  Filed  4-25-02:  8:45  am) 
BH.UNG  CODE  3S10-16-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0139] 

Federal  Acquisition  Regulation; 
Information  Collection;  Federal 
Acquisition  and  Community  Right-to- 
Know 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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action:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance 
(9000-0139). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  the  reporting  requirements 
of  the  Emergency  Planning  and 
Commimity  Right-To-Know  Act  of  1986 
(42  U.S.C.  11001-11050)  and  the 
Pollution  Prevention  Act  of  1990  (42 
U.S.C.  13101-13109).  The  clearance 
currently  expires  on  December  31.  2002. 
DATES:  Submit  comments  on  or  before 
June  25,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street.  NW,  Room  4035. 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Smith,  Acquisition  Policy 
Division.  GSA  (202)  208-7279. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  Subpart  23.9  and  its  associate 
solicitation  provision  and  contract 
clause  implement  the  requirements  of 
E.O.  12969  of  August  8,  1995  (60  FR 
40989.  August  10.  1995).  "Federal 
Acquisition  and  Community  Right-to- 
Know."  and  the  Environmental 
Protection  Agency's  "Guidance 
Implementing  E.O.  12969;  Federal 
Acquisition  Commimity  Right-to-Know; 
Toxic  Chemical  Release  Reporting"  (60 
FR  50738,  September  29.  1995).  The 
FAR  coverage  requires  offerors  in 
competitive  acquisitions  over  $100,000 
(including  options)  to  certify  that  they 
will  comply  with  applicable  toxic 
chemical  release  reporting  requirements 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(42  U.S.C  11001-11050)  and  the 
Pollution  Prevention  Act  of  1990  (42 
U.S.C  13101-13109). 

B.  Annual  Reporting  Burden 

Respondents:  167,487. 
Responses  Per  Respondent:  1 . 
Annual  Responses:  167,487. 
Hours  Per  Response:  0.50. 
Total  Burden  Hours:  83,744. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 


the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501^755.  Please  cite  0MB  Control  No. 
9000-0139,  Federal  Acquisition  and 
Community  Right-to-Know.  in  all 
correspondence. 

Dated:  .^p^il  19,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

(FR  Doc.  02-103,51  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  6S20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0144] 

Federal  Acquisition  Regulation; 
Information  Collection;  Payment  by 
Electronic  Fund  Transfer 

AGENCIES:  Department  of  Defense  (1?0D). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0144). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  payment  by  electronic  fund 
transfer.  This  OMB  clearance  currently 
expires  on  September  30,  2002. 
DATES:  Submit  comments  on  or  before 
lune  25,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  should  be  submitted  to  the 
General  Services  Administration.  FAR 
Secretariat.  1800  F  Street.  NW..  Room 
4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremv  F.  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  requires  certain  information 
to  be  provided  by  contractors  which 
would  enable  the  Government  to  make 
payments  under  the  contract  by 
electronic  fund  transfer  (EFT).  The 


information  necessary  to  make  the  EFT 
transaction  is  specified  in  clause 
52.232-33,  Payment  by  Electronic  Fund 
Transfer-Central  Contractor  Registration, 
which  the  contractor  is  required  to 
provide  prior  to  award,  and  clause 
52.232-34,  Payment  by  Electronic  Fund 
Transfer-Other  Than  Central  Contractor 
Registration,  which  requires  EFT 
information  to  be  provided  as  specified 
by  the  agency  to  enable  payment  by 
EFT. 

B.  Annual  Reporting  Burden 

Respondents:  14,000. 
Responses  Per  Respondent:  10. 
Annual  Responses:  140,000. 
Hours  Per  Response:  .5. 
Total  Burden  Hours:  70.000. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street.  NW.,  Washington.  DC 
20405.  telephone  (202)  501-4755,  Please 
cite  OMB  Control  No.  9000-0144, 
Payment  by  Electronic  Fund  Transfer,  in 
all  correspondence. 

Dated:  April  19,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-10352  Filed  4-25-02;  8:45  am] 
BtLUNO  CODE  6«20-EP-l> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0080] 

Federal  Acquisition  Regulation; 
Information  Collection;  integrity  of  Unit 
Prices 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0080). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  integrity  of  unit  prices.  This 
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OMB  clearance  currently  expires  on 
September  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  25,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  15.408(f)  and  the  clause  at  FAR 
52.215-14,  Integrity  of  Unit  Prices, 
require  offerors  and  contractors  under 
Federal  contracts  that  are  to  be  awarded 
without  adequate  price  competition  to 
identif\'  in  their  proposals  those 
supplies  which  they  will  not 
manufacture  or  to  which  they  will  not 
contribute  significant  value.  The 
policies  included  in  the  FAR  are 
required  by  section  501  of  Public  Law 
98-577  (for  the  civilian  agencies)  and 
section  927  of  Public  Law  99-500  (for 
DOD  and  NASA).  The  rule  contains  no 
reporting  requirements  on  contracts 
with  commercial  items. 

B.  Annual  Reporting  Burden 

Respondents:  1.000. 
Responses  Per  Respondent:  10. 
Annual  Responses:  10,000. 
Hours  Per  Response:  1  hour. 
Total  Burden  Hours:  10,000. 

Obtaining  Copies  of  Proposals 

Requesters  may  obteun  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0080, 
Integrity  of  Unit  Prices,  in  all 
correspondence. 


Dated;  April  19.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
IFR  Doc.  02-10353  Filed  4-25-02;  8:45  am) 
BILUNG  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0082] 

Federal  Acquisition  Regulation; 
Information  Collection;  Economic 
Purchase  Quantities— Supplies 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0082). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  economic  purchase 
quantities — supplies.  This  clearance 
currentlv  expires  on  September  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology 
DATES:  Submit  comments  on  or  before 
June  25,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  F.  Olson.  .Acquisition  Policy 
Division.  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  provision  at  52.207-4.  Economic 
Purchase  Quantities — Supplies,  invites 
offerors  to  state  an  opinion  on  whether 
the  quantity  of  supplies  on  which  bids, 
proposals,  or  quotes  are  requested  in 
solicitations  is  economically 
advantageous  to  the  Government.  Each 
offeror  who  believes  that  acquisitions  in 
different  quantities  would  be  more 
advantageous  is  invited  to  (1) 
recommend  an  economic  purchase 
quantity,  showing  a  recommended  unit 
and  total  price,  and  (2)  identify  the 
different  quantity  points  where 
significant  price  breaks  occur.  This 
information  is  required  by  Public  Law 
98-577  and  Public  Law  98-525. 


B.  Annual  Reporting  Burden 

Respondents:  1.524 
Responses  Per  Respondent.  25. 
Annual  Responses:  38.100. 
Hours  Per  Response  .83. 
Total  Burden  Hours:  31.623. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVT).  Room  4035. 
1800  F  Street.  NW..  Washington.  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0082, 
Economic  Purchase  Quantities — 
Supplies,  in  all  correspondence. 

Dated:  April  19,2002. 
AL  Matera, 

DiKctor.  Acquisition  Policy  Division 
IFR  Dot    02-103.S4  Filed  4-25-02;  8:45  am) 
BILUNG  CODE  682&-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0083] 

Federal  Acquisition  Regulation; 
Information  Collection;  Qualification 
Requirements 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance.  


20746 


Federal  Register / Vol.  67.  No.  81 /Friday,  April  26.  2002 /Notices 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  qualification  requirements. 
This  0MB  clearance  currently  expires 
on  September  30.  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology 
DATES:  Submit  comments  on  or  before 
June  25,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
1800  F  Street.  NW.,  Room  4035, 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policv 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  the  Qualified  Products 
Program,  an  end  item,  or  a  component 
thereof,  may  be  required  to  be 
prequalified.  The  solicitation  at  FAR 
52.209-1,  Qualification  Requirements, 
requires  offerors  who  have  met  the 
qualification  requirements  to  identify 
the  offeror's  name,  the  manufacturer's 
name,  source's  name,  the  item  name, 
service  identification,  and  test  number 
(to  the  extent  known). 

The  contracting  officer  uses  the 
information  to  determine  eligibility  for 
award  when  the  clause  at  52.209-1  is 
included  in  the  solicitation.  The  offeror 
must  insert  the  offeror's  name,  the 
manufacturer's  name,  source's  name, 
the  item  name,  service  identification, 
and  test  number  (to  the  extent  known). 
Alternatively,  items  not  yet  listed  may 
be  considered  for  award  upon  the 
submission  of  evidence  of  qualification 
with  the  offer. 


B.  Annual  Reporting  Burden 

Respondents:  2,207. 
Responses  Per  Respondent:  100. 
Annual  Responses:  220,700. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  55.175. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington.  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  0MB  Control  No.  9000-0083. 
Qualification  Requirements,  in  all 
correspondence. 

Dated:  April  19,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
IFR  Doc  02-103.5.T  Filed  4-25-02:  8:45  am) 
BILUNG  CODE  6S20-EP-P 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  On  Wednesday.  April  10, 
2002.  the  Strategic  Environmental 
Research  and  Development  Program 
announced  a  Committee  meeting  (67  FR 
17415).  This  notice  is  being  published 
to  inform  interested  persons  that  the 
meeting  location  has  been  changed. 
DATES:  June  11,  2002  from  0830  a.m.  to 
1655  p.m..  and  June  12,  2002  from  0830 
a.m.  to  1600  p.m. 

ADDRESSES:  Holiday  Inn  at  Ballston. 
4610  North  Fairfax  Drive.  Arlington 
Room,  Arlington.  VA  22203-1860. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Veronica  Rice,  SERDP  Program  Office, 
901  North  Stuart  Street,  Suite  303, 
Arlington,  VA  or  by  telephone  at  (703) 
696-2119. 
SUPPLEMENTARY  INFORMATION: 

Matters  To  Be  Considered 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 


Dated:  April  22,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-10279  Filed  4-25-02;  8:45  am) 
BILUNG  CODE  5001 -08-M 


DEPARTIMENT  OF  DEFENSE 

Marine  Corps;  Privacy  Act  of  1974; 
System  of  Records 

agency:  U.S.  Marine  Corps,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  U.S.  Marine  Corps 

proposes  to  alter  a  system  of  records 

notice  in  its  inventory  of  record  systems 

subject  to  the  Privacy  Act  of  1974  (5 

U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective  on 

May  28,  2002,  unless  comments  are 

received  that  would  result  in  a  contrary 

determination. 

ADDRESSES:  Send  comments  to  the 

Head,  FOIA  and  Privacy  Act  Section. 

Headquarters,  U.S.  Marine  Corps,  2 

Navy  Annex,  Washington,  DC  20380- 

1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  L.  Thompson  at  (703)  614-^008  or 
DSN  224-^008. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  notices  for  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  April  17. 
2002.  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (0MB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130.  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  April  22,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

MMN00016 
SYSTEM  NAME: 

Accident  and  Injury  Reporting  System 
(November  4, 1999,  64  FR  60174). 

CHANGES: 

***** 

Categories  of  individuals  covered  by 
the  system: 
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Delete  entry  and  replace  with  'Marine 
Corps  military  (to  include  recruits)  or 
civilian  personnel  who  are  involved  in 
accidents,  injuries  or  illness  which 
result  in  lost  time,  government  or 
private  property  damage  or  destruction, 
personal  injury  or  death.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
individual's  name.  Social  Security 
Number,  rank,  type  of  injury',  illness,  or 
accident  (such  as  training  or  motor 
vehicle),  accident  injury  report,  and  any 
restriction  of  activities,  if  any.' 


PURPOSE(S): 

Add  to  entry  'Information  will  be 
used  as  a  management  tool  to  improve 
accident  prevention,  training  success 
rates,  to  prevent  re-injury  and  reduce 
medical  costs.' 


RECORD  SOURCE  CATEGORIES: 

Add  'excerpts  from  medical 
documents,'  to  entry. 
***** 

tAUH0O0^B 
SYSTEM  NAME: 

Accident  and  Injury  Reporting 
System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the  U.S. 
Marine  Corps.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Marine  Corps  military  (to  include 
recruits)  or  civilian  persormel  who  are 
involved  in  accidents,  injuries  or  illness 
which  result  in  lost  time,  govenmient  or 
private  property  damage  or  destruction, 
personal  injury  or  death. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  Social  Security 
Number,  rank,  type  of  injury,  illness,  or 
accident  (such  as  training  or  motor 
vehicle),  accident  injury  report,  and  any 
restriction  of  activities,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  all  individuals 
involved  in  accidents  for  use  in 


resolving  the  disposition  of  such 
accidents  and  to  establishing 
appropriate  safety  programs. 
Information  will  be  used  as  a 
management  tool  to  improve  accident 
prevention,  training  success  rates,  to 
prevent  re-injury  and  reduce  medical 
costs. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses  "  set 
forth  at  the  beginning  of  the  Marine 
Corps  compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

retrievabnjty: 
By  name  and  Social  Security  Number 

SAFEGUARDS: 

Paper  files  and  computer  terminals 
are  located  in  limited  access  areas  and 
handled  only  by  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained.  Computer  terminals  are 
protected  by  password.  System  software 
contains  partitions  to  limit  access  to 
appropriate  organizational  level. 
Authorized  user  list  is  maintained  and 
updated  by  system  administrator. 

RETENTION  AND  DISPOSAL: 

Records  maintained  5  years  after 
incident,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIRCA'nON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Nav}-'s  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  US.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory',  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211  2.  .32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  military  police 
traffic  accident  investigation  reports, 
accident  injur)'  reports,  excerpts  from 
medical  documents,  other  records  of  the 
activity,  witness,  and  other 
correspondents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  02-10281  Filed  4-25-02;  8:45  am] 
BIUJNG  CODE  S001-(»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environment  impact  Statement  (EIS) 
for  Construction  of  the  Cadet  Library- 
{.earning  Center  and  Other  Activities  to 
the  Cadet  Zone  Within  the  United 
States  Military  Academy  (USMA),  West 
Point,  NY 

AGENCY:  U.S.  Military  Academy, 
Department  of  the  Army,  DoD. 

ACnON:  Notice  of  intent. 

SUMH/IARV:  This  announces  the  intention 
of  the  USMA,  West  Point,  to  prepare  an 
EIS  for  the  construction  of  a  new  Cadet 
Library-Learning  Center  to  upgrade 
information  access,  teaching,  and 
research  facilities  at  the  USMA.  The 
purpose  of  this  EIS  is  to  evaluate  the 
environmental  impacts  associated  with 
the  construction  of  the  Cadet  Library- 
Learning  Center,  and  other  activities 
within  the  Cadet  Zone. 
ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS  and 
questions  concerning  the  proposed 
project  mav  be  fon^'arded  to  Mr  Alan  B 
Bjornsen.  CEP,  NEPA  Coordinator.  U.S. 
Military  Academy,  West  Point.  .\TTN: 
MAEN-E-I.  Directorate  of  Housing  and 
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Public  Works,  Building  667.  Ruger 
Road,  West  Point,  New  York  10996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bjomsen  at  (845)  938-4129;  by  fax  at 
(845)  938-7046  or  by  email  at 
ya2303@exinail.usn\a.army.mil. 

SUPPLEMENTARY  INFORMATION:  Tbe 
purposes  of  the  proposed  action  are  to 
construct  a  new  Cadet  Library-Learning 
Center,  to  demolish  obsolete  structures 
that  no  longer  contribute  to  the  USMA 
mission,  and  to  construct  new  facilities 
to  support  the  USMA  mission  and 
modernize  the  Cadet  Zone.  This  action 
is  needed  to  fulfill  current  and  future 
needs  for  library  and  learning  space  to 
maintain  institutional  accreditation  and 
academic  excellence,  to  upgrade 
existing  structures  to  meet  life  safety 
requirements,  and  to  update  existing 
cadet  facilities  that  are  over  30  years 
old. 

The  USMA  is  proposing  to  construct 
a  new  Library-Learning  Center  on  the 
Plain  and  to  modify  Bartlett  (Science) 
Hall  and  the  existing  library.  This  will 
modernize  and  expand  teaching  and 
research  laboratories  and  classrooms  to 
provide  necessary  floor  space, 
information  resources  and  support 
facilities.  Improvements  in  the 
information  resources  and  support 
facilities  are  needed  to  maintain 
USMA's  accreditation  as  a  college.  As 
part  of  a  general  improvement  of  the 
Cadet  Zone  area,  the  USMA  is  also 
considering  renovation  or  demolition  of 
obsolete  structures  within  the  Cadet 
Zone,  including  barracks  renovations, 
upgrades,  refurbishment  and  renovation 
of  Bartlett  Hall  to  enhance  classroom 
and  laboratory  facilities,  and  the 
continuation  of  on-going  maintenance 
projects. 

Tne  no  action  alternative  will  be 
evaluated  as  well  as  other  alternatives 
(options)  developed  as  a  result  of  public 
input  and  environmental  analysis  of  the 
proposed  projects  during  the 
preparation  of  the  Draft  EIS.  These 
options  may  include  alternative  sites, 
alternative  facility  configuration, 
alternative  size,  whole  and  partial 
implementation,  and  other 
modifications. 

Public  involvement:  An  interested 
parties  meeting  was  held  in  December 
2001  at  the  USMA  to  discuss  the  scope 
of  the  EIS  and  any  potential  data  gaps 
It  is  also  anticipated  that  USMA  will 
hold  a  public  scoping  meeting  at  the 
USMA  to  solicit  both  oral  and  written 
comments  from  interested  parties. 
Scoping  documents  will  be  made 
available  two  weeks  in  advance  of  the 
scheduled  public  scoping  meeting. 
Public  scoping  meeting  date  and  time 
will  be  advertised  in  advance  in  local 
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newspapers  and  meeting  aumouncement 
letters  will  be  sent  to  potentially 
interested  parties.  USMA  plans  to  issue 
a  Draft  EIS  in  the  spring  2003  timeframe 
with  the  availability  of  the  draft  being 
announced  in  the  Federal  Register  and 
other  media,  as  well  as  being  provided 
to  the  public,  organizations  and 
agencies. 

Dated:  April  22,  2002. 
Michael  L.  Cain, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health)  OASAdB-E). 
(FR  Doc.  02-10270  Filed  4-25-02;  8:45  am] 

BILUNG  COOC  3n0-06-«l 


DEPARTMErfT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Defense  Logistics  Agency,  DoD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

summary:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
adds  new  categories  of  records  being 
maintained,  adds  a  new  purpose  for 
maintaining  the  records,  and  adds  a  new 
routine  use  to  permit  the  release  of 
records  to  Federal  and  state  agencies  for 
purposes  of  obtaining  socioeconomic 
information  on  Armed  Forces  personnel 
so  that  analytical  studies  can  be 
conducted  with  a  view  to  assessing  the 
present  needs  and  future  requirements 
of  such  personnel. 

In  addition,  DLA  is  amending  an 
entry  under  the  'Category  of  individuals 
covered; '  to  clarify  that  this  system  of 
records  does  not  cover  'active  Postal 
employees'. 

DATES:  This  action  will  be  effective 
without  further  notice  on  May  28,  2002, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
C,  8725  lolm  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 


Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  April  18,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 


Dated:  April  22,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.10  OMDC 

SYSTEM  name: 

Defense  Manpower  Data  Center  Data 
Base  (May  31,  2001,  66  FR  29552). 

CHANGES: 


CATEGORIES  OF  WDIVIOUALS  COVERED  BY  TME 
SYSTEM: 

Delete  the  first,  fourth,  fifth,  and 
seventh  paragraphs  and  replace  with 
'All  Army,  Navy,  Air  Force  and  Marine 
Corps  officer  and  enlisted  personnel 
who  served  on  active  duty  frt)m  July  1 , 
1968,  and  after  or  who  have  been  a 
member  of  a  reserve  component  since 
July  1975;  retired  Army,  Navy,  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  persoimel;  active  and  retired 
Coast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration;  active  and 
retired  members  of  the  commissioned 
corps  of  the  Public  Health  Service; 
participants  in  Project  100,000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibihty  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1, 1970,  and  later. 

Individuals  responding  to  recruiting 
advertisements  since  January  1987; 
siuvivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veteran  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  survivors; 
survivors  of  retired  Coast  Guard 
personnel;  and  survivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  and  the 
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Public  Health  Service  who  are  eUgible 
for  or  are  currently  receiving  Federal 
payments  due  to  the  death  of  the  retiree. 

hidividuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  and  retired 
members  of  the  Uniformed  Services, 
selective  service  registrants. 

All  Federal  (non-postal)  civilian 
employees  and  all  Federal  civilian 
retirees.' 

Add  a  new  paragraph  to  read 
'Individuals  who  are  authorized  web 
access  to  DMDC  computer  systems  and 
databases.' 

CATEGORIES  OF  RECORDS  M  TXE  SYSTEM: 

Add  a  new  paragraph  to  read  'Names 
of  individuals,  as  well  as  DMDC 
assigned  identification  numbers,  and 
other  user-identifying  data,  such  as 
organization,  Social  Security  Number, 
email  address,  phone  number,  of  those 
having  web  access  to  DMDC  computer 
systems  and  databases,  to  include  dates 
and  times  of  access.' 


PURPOSE(S): 

Add  a  new  paragraph  to  read  'DMDC 
web  usage  data  will  be  used  to  validate 
continued  need  for  user  access  to  DMDC 
computer  systems  and  databases,  to 
address  problems  associated  with  web 
access,  and  to  ensure  that  access  is  only 
for  official  purposes.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  '22.  To  Federal 
and  state  agencies  for  purposes  of 
obtaining  socioeconomic  information  on 
Armed  Forces  personnel  so  that 
analytical  studies  can  be  conducted 
with  a  view  to  assessing  the  present 
needs  and  future  requirements  of  such 
personnel.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'The 
records  are  used  to  provide  a  centralized 
system  within  the  Department  of 
Defense  to  assess  manpower  trends, 
support  persoimel  functions,  perform 
longitudinal  statistical  analyses, 
conduct  scientific  studies  or  medical 
follow-up  programs  and  other  related 
studies/analyses.  Records  are  retained 
as  follows: 

(1)  Input/source  records  are  deleted  or 
destroyed  after  data  have  been  entered 
into  the  master  file  or  when  no  longer 
needed  for  operational  purposes, 


whichever  is  later.  Exception:  Apply 
NARA-approved  disposition 
instructions  to  the  data  files  residing  in 
other  DMDC  data  bases. 

(2)  The  Master  File  is  retained 
permanently.  At  the  end  of  the  fiscal 
year,  a  snapshot  is  taken  and  transferred 
to  the  National  Archives  in  accordance 
with  36  CFR  part  1228.270  and  36  CFR 
part  1234. 

(3)  Outputs  records  (electronic  or 
paper  summary  reports)  are  deleted  or 
destroyed  when  no  longer  needed  for 
operational  purposes.  Note:  This 
disposition  instruction  applies  only  to 
record  keeping  copies  of  the  reports 
retained  by  DMDC.  The  DOD  office 
requiring  creation  of  the  report  should 
maintain  its  record  keeping  copy  in 
accordance  with  NARA-approved 
disposition  instructions  for  such 
reports. 

(4)  System  documentation 
(codebooks,  record  layouts,  and  other 
system  documentation)  are  retained 
permanently  and  transferred  to  the 
National  Archives  along  with  the  master 
file  in  accordance  with  36  CFR  part 
1228.270  and  36  CFR  part  1234.' 


S322.10  DMDC 
SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  LOCATION: 
PRIMARY  location: 

Naval  Postgraduate  School  Computer 
Center,  Naval  Postgraduatie  School. 
Monterey.  CA  93943-5000. 

BACK-UP  location: 

Defense  Manpower  Data  Center.  DoD 
Center  Monterey  Bay.  400  Gigling  Road. 
Seaside,  CA  93955-6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Army,  Navy,  Air  Force  and 
Marine  Corps  officer  and  enlisted 
personnel  who  served  on  active  duty 
from  July  1,  1968.  and  after  or  who  have 
been  a  member  of  a  reserve  component 
since  July  1975;  retired  Army.  Navy.  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  persormel;  active  and  retired 
Coast  Guard  personnel:  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration;  active  and 
retired  members  of  the  commissioned 
corps  of  the  Public  Health  Service: 
participants  in  Project  100.000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 


Armed  Forces  Entrance  and  Examining 
Station  from  July  1,  1970,  and  later. 

Current  and  former  DoD  civilian 
employees  since  January  1.  1972.  All 
veterans  who  have  used  the  GI  Bill 
education  and  training  employment 
services  office  since  January  1,  1971  All 
veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  ser\'ice 
office  since  January  1,  1971.  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1.  1971  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  all 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1. 
1973:  participants  in  the  Department  of 
Health  and  Human  Services  National 
Longitudinal  Survey 

Individuals  responding  to  recruiting 
advertisements  since  Januar>'  1987; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veteran  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  survivors'; 
survivors  of  retired  Coast  Guard 
personnel:  and  sur\'ivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  and  the 
Public  Health  Service  who  are  eligible 
for  or  are  currently  receiving  Federal 
payments  due  to  the  death  of  the  retiree. 

individuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  benefit  program: 
dependents  of  active  and  retired 
members  of  the  Uniformed  Services, 
selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  militar>'  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U  S.C.  2397. 

All  Federal  (non-postal)  civilian 
employees  and  all  Federal  civilian 
retirees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
chemical  or  biological  human-subject 
testing:  and  individuals  who  have 
inquired  or  provided  information  to  the 
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Department  of  Defense  concerning  such 
testing. 

Individuals  who  are  authorized  web 
access  to  DMDC  computer  systems  and 
databases. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name,  Service  Number,  Selective 
Service  Number,  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
performance  ratings  of  DoD  civilian 
employees  and  military  members: 
reasons  given  for  leaving  military 
service  or  DoD  civilian  service;  civilian 
and  military  acquisition  work  force 
warrant  location,  training  and  job 
specialty  information;  military 
personnel  information  such  as  rank, 
assignment/deployment,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  i»rticipation  in  various 
inservice  education  and  training 
programs;  date  of  award  of  certification 
of  military  experience  and  training; 
military  hospitalization  and  medical 
treatment,  immunization,  and 
pharmaceutical  dosage  records;  home 
and  work  addresses;  and  identities  of 
individuals  involved  in  incidents  of 
child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enroUee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
nimiber  of  providers  or  potential 
providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required  for 
security  backgroimd  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

Office  of  Persormel  Management 
(0PM)  Central  Personnel  Data  File 
(CPDF),  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name, 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
persoimel  office  identifier.  Extract  fi'om 
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OPM/CENTRAL-l.  Civil  Service 
Retirement  and  Insurance  Records, 
including  postal  workers  covered  by 
Civil  Service  Retirement,  containing 
Civil  Service  Claim  number,  date  of 
birth,  name,  provision  of  law  retired 
under,  gross  annuity,  length  of  service, 
annuity  commencing  date,  former 
employing  agency  and  home  address. 
These  records  provided  by  0PM  for 
approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

Military  drug  test  records  containing 
the  Social  Security  Number,  date  of 
specimen  collection,  date  test  results 
reported,  reason  for  test,  test  results, 
base/area  code,  luiit.  service,  status 
(active/reserve),  and  location  code  of 
testing  laboratory. 

Names  of  individuals,  as  well  as 
DMDC  assigned  identification  niimbers, 
and  other  user-identifying  data,  such  as 
organization.  Social  Security  Nimiber, 
email  address,  phone  number,  of  those 
having  web  access  to  DMDC  computer 
systems  and  databases,  to  include  dates 
and  times  of  access. 

AUTHORTTY  FOR  MAWTENAIKE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  5  U.S.C.  App.  3  (Pub.  L. 
95-452.  as  amended  (Inspector  General 
Act  of  1978));  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  1562,  Database  on 
Domestic  Violence  Incidents;  Pub.  L. 
106-265.  Federal  Long-Term  Care 
Insurance;  10  U.S.C.  2358,  Research  and 
Development  Projects;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  and  readiness  functions,  to 
perform  longitudinal  statistical 
analyses,  identify  current  and  former 
DoD  civilian  and  military  personnel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
current  and  former  DoD  civilian  and 
military  personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

Information  will  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparation  of  the  histories  of 
human  chemical  or  biological  testing  or 
exposiu-e;  to  conduct  scientific  studies 


or  medical  follow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
documentation  relevant  to  the  testing  or 
exposure  of  individuals. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974.  as  amended,  (5  U.S.C.  552a). 

Military  drug  test  records  will  be 
maintained  and  used  to  conduct 
longitudinal,  statistical,  and  analytical 
studies  and  computing  demographic 
reports  on  military  personnel.  No 
personal  identifiers  will  be  included  in 
the  demographic  data  reports.  All 
requests  for  Service-specific  drug  testing 
demographic  data  will  be  approved  by 
the  Service  designated  drug  testing 
program  office.  All  requests  for  DoD- 
wide  drug  testing  demographic  data  will 
be  approved  by  tiie  D^D  Coordinator  for 
Drug  Enforcement  Policy  and  Support, 
1510  Defense  Pentagon,  Washington,  DC 
20301-1510. 

DMDC  web  usage  data  will  be  used  to 
validate  continued  need  for  user  access 
to  DMDC  computer  systems  and 
databases,  to  address  problems 
associated  with  web  access,  and  to 
ensure  that  access  is  only  for  official 
purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCt-UOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclos\ires 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

1.  To  the  Department  of  Veteran 
Affairs  (DVA): 

a.  To  provide  military  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans  and 
their  family  members. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  U.S.C. 
1968). 

c.  To  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 
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(1)  Providing  full  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  returned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 
as  required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment  (38 
U.S.C.  5304(c)). 

(2)  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C.,  Chapter  1606— Selected 
Reserve  and  Title  38  U.S.C.  Chapter 

30 — Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

(3)  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  12316)  prohibits  receipt  of 
reserve  pay  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

(4)  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disability  compensation  can 
be  paid  (10  U.S.C.  1174). 

(5)  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficiently,  reduce  subsequent 
overpayment  collection  actions,  and 
minimize  erroneous  payments. 

e.  To  provide  identifying  military 
personnel  data  to  the  DVA  for  the 
purpose  of  notifying  such  persoimel  of 
information  relating  to  educational 
assistance  as  required  by  the  Veterans 
Programs  Enhancement  Act  of  1998  (38 
U.S.C.  3011  and  3034). 


2.  To  the  Office  of  Personnel 
Mamagement  (0PM): 

a.  Consisting  of  persoimel/ 
employment/financial  data  for  the 
purpose  of  carrying  out  0PM 's 
management  functions.  Records 
disclosed  concern  pay.  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598,  84-356.  86-724,  94- 
455  and  5  U.S.C.  1302,  2951,  3301, 
3372,4118,8347). 

b.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  55'2a)  for 
the  purpose  of: 

(1)  Exchanging  personnel  and 
financial  information  on  certain  military' 
retirees,  who  are  also  civilian  employees 
of  the  Federal  government,  for  the 
purpose  of  identifying  those  individuals 
subject  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532).  and  to  permit  adjustments 
of  military  retired  pay  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

(2)  Exchanging  personnel  and 
financial  data  on  civil  service 
armuitants  (including  disability 
annuitants  under  age  60)  who  are 
reemployed  by  DoD  to  insure  that 
aimuities  of  DoD  reemployed  annuitants 
are  terminated  where  applicable,  and 
salaries  are  correctly  offset  where 
applicable  as  required  by  law  (5  U.S.C. 
8331,  8344,  8401  and  8468). 

(3)  Exchanging  personnel  and 
financial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retired  pay  and  credit  for  military 
service  in  their  civil  service  annuities, 
or  aimuities  based  on  the  guaranteed 
minimum'  disability  formula.  The 
match  will  identify  and/ or  prevent 
erroneous  payments  under  the  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C.  8411.  DoD's  legal  authority  for 
monitoring  retired  pay  is  10  U.S.C. 
1401. 

(4)  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 


terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  eeirnings  of 
current  and  former  militar\-  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  militarv'  pay  benefits  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

4  To  tne  Department  of  Health  and 
Human  Services  (DHHS); 

a.  To  the  Office  of  the  Inspector 
General.  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military'  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

b.  To  the  Office  of  Child  Support 
Enforcement,  Federal  Parent  Locator 
Service.  DHHS,  pursuant  to  42  U.S.C. 
653  and  653a:  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  establishing, 
setting  the  amount  of,  modifv'ing,  or 
enforcing  child  support  obligations;  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matching  as  authorized  by  E.O.  12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
within  the  entire  civilian  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 
Identifying  delinquent  obligors  will 
allow  State  Child  Support  Enforcement 
agencies  to  commence  wage 
withholding  or  other  enforcement 
actions  against  the  obligors. 

Note  1:  Information  requested  by  DHHS  is 
not  disclosed  when  it  would  contravene  U.S. 
national  policv  or  security  interests  (42 
U.S.C.  653(e))' 

Note  2:  Quarterly  wage  information  is  not 
disclosed  for  those  individuals  performing 
intelligence  or  counter-intelligence  functions 
and  a  determination  is  made  that  disclosure 
could  endanger  the  safety  of  the  individual 
or  compromise  an  ongoing  investigation  or 
intelligence  mission  (42  US  C  653(n)). 

c.  To  the  Health  Care  Financing 
Administration  (HCFA).  DHHS  for  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
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will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbiirsement  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  Institutes  of  Mental 
Health,  DHHS,  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 

5.  To  the  Social  Security 
Administration  (SSA): 

a.  To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  (1) 
conducting  statisticaJ  analyses  of  impact 
of  military  service  and  use  of  GI  Bill 
benefits  on  long  term  earnings,  and  (2) 
obtaining  ciurent  earnings  data  on 
individuals  who  have  volimtarily  left 
military  service  or  DoD  civil 
employment  so  that  analytical 
persoimel  studies  regarding  pay, 
retention  and  benefits  may  be 
conducted. 

Note  3:  Earnings  data  obtained  from  the 
SSA  and  used  by  DoD  does  not  contain  any 
information  that  identifies  the  individual 
about  whom  the  earnings  data  pertains. 

b.  To  the  Bureau  of  Supplemental 
Security  Income  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients/ 
beneficiaries,  who  are  retired  members 
of  the  Uniformed  Services  or  their 
survivors,  for  Supplemental  Security 
Income  (SSI)  or  Special  Veterans' 
Benefits  (SVB).  By  law  (42  U.S.C.  1006 
and  1383),  the  SSA  is  required  to  verify 
eligibility  factors  and  other  relevant 
information  provided  by  the  SSI  or  SVB 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  or  SVB  determinations  of  eligibility, 
payment  amounts,  or  adjustments 
thereto. 

6.  To  the  Selective  Service  System 
(SSS)  for  the  purpose  of  facilitating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regxilations  (50  U.S.C.  App.  451  and 
E.0. 11623). 

7.  To  DoD  Civilian  Contractors  and 
grantees  for  the  purpose  of  performing 
research  on  manpower  problems  for 
statistical  analyses. 

8.  To  the  Department  of  Labor  (DOL) 
to  reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment. 


9.  To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  imder  the  Dual 
Compensation  Act  (5  U.S.C.  5532),  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
under  the  dual  compensation  and  pay 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name,  Social  Security 
Number,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  from  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  owner 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements. 

11.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  retiun  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978,  as  amended  (Pub.  L.  95-452) 
for  the  purpose  of  determining 
eligibility  for,  and/or  continued 
compliance  with,  any  Federal  benefit 
program  requirements. 

12.  To  private  consumer  reporting 
agencies  to  comply  with  the  " 


requirements  to  update  seciuity 
clearance  investigations  of  DoD 
personnel. 

13.  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  persoimel  to  notify  them  of 
potential  benefits  eligibility. 

14.  To  Defense  contractors  to  monitor 
the  employment  of  former  DoD 
employees  and  members  subject  to  the 
provisions  of  41  U.S.C.  423. 

15.  To  financial  depository 
institutions  to  assist  in  locating 
individuals  with  dormant  accoimts  in 
danger  of  reverting  to  state  ownership 
by  escheatment  for  accounts  of  DoD 
civilian  employees  and  military 
members. 

16.  To  any  Federal,  state  or  local 
agency  to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  for  the  piuposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  United 
States  Government  imder  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub.  L.  104-134). 

17.  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  criminal  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C.  2358). 

18.  To  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  piuposes  of: 

a.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
pxupose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assigimient  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  military 
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retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH).  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  the  United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  provided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.  L.  101-510  (24  U.S.C.  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state  and  local 
governments,  and  contractors  and 
grantees  for  the  purpose  of  supporting 
research  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 
DMDC  will  disclose  information  from 
this  system  of  records  for  research 
purposes  when  DMDC: 

a.  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring: 

c.  Has  required  the  recipient  toll) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 


consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law: 

d.  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of.  and  willingness  to 
abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service.  American  College  Testing,  and 
like  organizations  for  purposes  of 
obtaining  testing,  academic, 
socioeconomic,  and  related 
demographic  data  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted. 

Note  4:  Data  obtained  from  such 
organizations  and  u,sed  by  DoD  does  not 
contain  any  information  that  identifies  the 
individual  about  whom  the  data  pertains 

22.  To  Federal  and  State  agencies  for 
purposes  of  obtaining  socioeconomic 
information  on  Armed  Forces  personnel 
so  that  analytical  studies  can  be 
conducted  with  a  view  to  assessing  the 
present  needs  and  future  requirements 
of  such  personnel. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  DLA 
compilation  of  record  system  notices 
apply  to  this  record  system. 

Note  5:  Military  drug  test  information 
involving  individuals  participating  in  a  drug 
abuse  rehabilitation  program  shall  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  UoU  'Blanket 
Routine  Uses'  do  not  apply  to  these  types 
records. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

RETRIEV  ability: 

Retrieved  by  name,  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAFEGUARDS: 

Access  to  personal  information  at 
both  locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords  that 
are  changed  periodically.  Physical  entr>' 
is  restricted  by  the  use  of  locks,  guards, 
and  administrative  procedures. 

RETENTION  AND  DISPOSAL: 

The  records  are  used  to  provide  a 
centralized  system  within  the 
Department  of  Defense  to  assess 
manpower  trends,  support  personnel 


functions,  perform  longitudinal 
statistical  analyses,  conduct  scientific 
studies  or  medical  follow-up  programs 
and  other  related  studies/analyses. 
Records  are  retained  as  follows: 

(1)  Input/ source  records  are  deleted  or 
destroyed  after  data  have  been  entered 
into  the  master  file  or  when  no  longer 
needed  for  operational  purposes, 
whichever  is  later.  Exception;  Apply 
NARA-approved  disposition 
instructions  to  the  data  files  residing  in 
other  DMDC  data  bases. 

(2)  The  Master  File  is  retained 
permanently.  At  the  end  of  the  fiscal 
vear.  a  snapshot  is  taken  and  transferred 
to  the  National  Archives  in  accordance 
with  36  CFR  part  1228,270  and  36  CFR 
part  1234. 

(3)  Outputs  records  (electronic  or 
paper  summary'  reports)  are  deleted  or 
destroyed  when  no  longer  needed  for 
operational  purposes.  Note:  This 
disposition  instruction  applies  only  to 
record  keeping  copies  of  the  reports 
retained  by  DMDC.  The  DOD  office 
requiring  creation  of  the  report  should 
maintain  its  record  keeping  copy  in 
accordance  with  NARA-approved 
disposition  instructions  for  such 
reports. 

(4)  System  documentation 
(codebooks.  record  layouts,  and  other 
system  documentation)  are  retained 
permanently  and  transferred  to  the 
National  Archives  along  with  the  master 
file  in  accordance  with  36  CFR  part 
1228.270  and  36  CFR  part  1234. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director.  Defense  Manpower 
Data  Center.  DoD  Center  Monterey  Bay. 
400  Gigiing  Road.  Seaside.  CA  93955- 

6771. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters.  Defense 
Logistics  Agency.  ATTN:  CAAR.  8725 
John  ).  Kingman  Road.  Suite  2533.  Fort 
Belvoir.VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer. 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  ).  Kingman 
Road,  Suite  2533,  Fort  Belvoir.  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
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of  birth,  and  ciurent  address  and 
telephone  number  of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
32  CFR  part  323.  or  maybe  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency. 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Persoimel 
Management,  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 

EXEMPTK>NS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  02-10282  Filed  4-25-02;  8:45  ami 
BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 

DefenM  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

summary:  The  Defense  Logistics  Agency 
(DLA)  proposes  to  alter  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
alteration  adds  a  new  purpose  and  a 
new  routine  use  to  the  existing  system 
of  records,  which  will  allow  the  Defense 
Logistics  Agency  to  verify  family 
income  for  fee  assessment  purposes  for 
those  who  choose  to  use  DLA  day  care 
services. 

DATES:  This  action  will  be  effective 
without  further  notice  on  May  28,  2002, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

AOORESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
C,  8725  John  J.  Kingman  Road,  Suite 
2533.  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 


systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  April  17,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8.  1996  (February  20.  1996.  61 
FR  6427). 

Dated:  April  22,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

3400.20 

SYSTEM  NAME: 

Day  Care  Facility  Registremit  and 
Apphcant  Records  (June  1.  2001.  66  FR 
29782). 

changes: 


PURPOSE(S): 

Delete  entry  and  replace  with  'The 
records  are  used  to  provide  day  care 
services  and  to  verify  family  income  for 
fee  assessment  purposes.  Individualized 
data  on  total  family  income  is  provided 
to  employing  Defense  components  for 
fiscal  planning  purposes,  for  subsidy 
computation,  and  to  reimburse  DLA  for 
day  care  services  rendered  under  a 
support  agreement.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  Federal, 
state,  and  local  agencies  and  private 
sector  entities  that  employ  individuals 
who  are  registered  to  use  the  day  care 
center  for  the  purpose  of  verifying 
income.  Note:  Only  name  and  data 
pertaining  to  reported  total  family 
income  is  disclosed  to  employing 
agencies  and  entities.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Information  is  provided  by  the 
registrant,  the  registrant's  sponsor,  and 
employing  entities.' 


S400.20 
SYSTEM  NAME: 

Day  Care  Facility  Registrant  and 
Applicant  Records. 

SYSTEM  location: 

Defense  Logistics  Agency  Primary 
Level  Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  their  sponsors  who 
are  enrolled  in,  or  have  applied  for 
admission  to.  DLA-managed  day  care 
facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  registrant's  or 
applicant's  name.  Social  Security 
Number  and  birth  data;  home  and 
emergency  addresses;  medical,  dental, 
and  insurance  provider  data;  medical 
examination  reports,  health 
assessments,  and  screening  results; 
immunization,  allergy,  medication,  and 
injury  records;  physical  abilities  and 
limitations;  physical,  emotional,  or 
other  special  care  requirements; 
transportation  requirements  and 
schedules;  parental  disabilities, 
impairments,  or  special  needs; 
authorization,  consent,  and  agreement 
forms;  incident  reports;  and  sponsor, 
escort,  and  emergency  contact  name  and 
data  to  include  physical  and  electronic 
addresses  and  work,  home.  cell,  and 
pager  telephone  numbers.  The  records 
may  include  family  background, 
cultural,  and  ethnic  data  such  as 
religion,  native  language,  and  family 
composition  for  cultural  and  social 
eiuichment  activities.  For  fee 
assessment  purposes,  the  application 
records  also  include  family  income  data. 

Note:  Any  and  all  information  relating  to 
an  individual's  religious  preference  or 
religious  activity  is  collected  and  maintained 
only  if  the  individual  has  made  an  informed 
decision  to  voluntarily  provide  the 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
regulations;  5  U.S.C.  302,  Delegation  of 
authority;  10  U.S.C.  133.  Under 
Secretary  of  Defense  for  Acquisition, 
Technology,  and  Logistics;  10  U.S.C. 
2809  and  2812.  Military  construction  of 
child  care  facilities;  42  U.S.C.  Chap. 
127.  Coordinated  services  for  children, 
youth,  and  families;  40  U.S.C.  490b, 
Child  care  services  for  Federal 
employees;  42  U.S.C.  Chap  67,  Child 
abuse  programs;  Pub.  L.  101-189.  Title 
XV,  Military  Child  Care  Act  of  1989; 
E.O.  9397  (SSN);  and  DoD  Instruction 
6060.2,  Child  Development  Programs. 
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PURPOSE(S): 

The  records  are  used  to  provide  day 
care  services  and  to  verify  family 
income  for  fee  assessment  purposes. 
Individualized  data  on  total  family 
income  is  provided  to  employing 
Defense  components  for  fiscal  planning 
purposes,  for  subsidy  computation,  and 
to  reimburse  DLA  for  day  care  services 
rendered  under  a  support  agreement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  physicians,  dentists,  medical 
technicians,  hospitals,  or  health  care 
providers  in  the  course  of  obtaining 
emergency  medical  attention. 

To  Federal,  state,  and  local  officials 
involved  with  childcare  or  health 
services  for  the  purpose  of  reporting 
suspected  or  actual  child  abuse. 

To  Federal,  state,  and  local  agencies 
and  private  sector  entities  that  employ 
individuals  who  are  registered  to  use 
the  day  care  center  for  the  purpose  of 
verifying  income. 

Note:  Only  name  and  data  pertaining  to 
reported  total  family  income  is  disclosed  to 
employing  agencies  and  entities. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

retrievabhjty: 

Retrieved  by  registrant's  or  applicant's 
name  or  Social  Security  Number,  and 
sponsor's  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
official  duties.  The  computer  files  are 
password  protected  with  access 
restricted  to  authorized  users. 

retention  and  disposal: 

EnroUee  records  involving  no  serious 
accident  or  injury  requiring  emergency 
medical  records  are  destroyed  1  year 
after  enroUee  withdraws  from  the 
program.  EnroUee  records  involving  a 


serious  accident  or  injury  requiring 
emergency  medical  records  are 
destroyed  3  years  after  the  incident  or 
after  the  enroUee  withdraws  from  the 
program,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DLA  Support  Services 
Headquarters,  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  Suite  2533. 
Fort  Belvoir.  VA  22060-6221,  and  the 
Commanders  of  the  Defense  Logistics 
Agency  (DLA)  Primary  Level  Field 
Activities  (PLFAs).  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

NOTIHCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  HQ  DLA,  ATTN:  DSS-C, 
8725  John  J.  Kingman  Road,  Suite  2533, 
Fort  Belvoir,  VA  22060-6221.  or  the 
Privacy  Act  Officer  of  the  particular 
DLA  PLFA  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Privacy  Act  Officer,  HQ  DLA, 
ATTN:  DSS-C,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency. 
ATTN:  DSS-C,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
registrant,  the  registrant's  sponsor,  and 
employing  entities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  02-10283  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  $001-OB-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
[44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  May  10.  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
June  25,  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention;  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronicaUy 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests  The 
Office  of  Management  and  Budget 
(0MB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statuton,' 
obligations.  The  Leader,  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
title:  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 


20756 


Federal  Register /Vol.  67.  No.  81 /Friday.  April  26.  2002 /Notices 


proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  23.  2002. 
foho  D.  Treaaler. 

Leader.  Regulatory  Information  S4anagement. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Tide:  Indian  Education  Formula 
Grants  to  Local  Educational  Agencies 
(LEAs). 

Abstract:  Application  for  funding 
under  the  Indian  Education  Formula 
Grant  Program  to  Local  Educational 
Agencies.  The  application  is  used  to 
determine  applicant  eligibility,  amoimt 
of  award,  and  appropriateness  of  project 
services  for  Indian  students  to  be 
served.  The  application  also  includes 
the  Indian  Student  Eligibility 
Certification  Form  that  LEAs  have 
parents  complete  to  certify  Indian 
student  eligibility  for  the  program. 

Additional  Information:  The 
Department  requests  an  emergency 
clearance  for  the  Formula  Grants  to 
Local  Educational  Agencies  (LEAs) 
Application  (CFDA  #84.060A)  by  May 
10,  2002,  Two  new  provisions  in  the  No 
Child  Left  Behind  Act  neccessitate  the 
revision  of  the  existing  information 
collection.  One  is  the  authority  for 
LEAs,  under  Section  716  Integration  of 
Services,  to  consolidate  all  funds  for  any 
Federal  program  exclusively  serving 
Indian  children  or  the  funds  reserved 
under  any  Federal  program  to 
exclusively  serve  Indian  children  under 
a  statutory  or  administrative  formula. 
The  second  new  requirement  in  the 
legislation  imposes  a  five  percent  limit 
on  the  use  of  grant  funds  for 
administrative  costs.  The  program 
aimually  funds  approximately  1,270 
LEAs  from  July  1  to  Jxme  30.  An 
emergency  clearance  is  requested  so  that 
the  revised  applications  may  be 
completed  and  received  from 


participating  LEAs  in  time  for  the 
Department  to  process  their  funding  by 
July  1.  In  our  view,  harm  to  the  public 
would  thus  occur  if  this  clearance  is  not 
approved  in  time. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,270. 
Burden  Hours:  25,825. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  "Browse  Pending 
Collections"  and  clicking  on  link 
number.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
Internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-10286  Filed  4-25-02;  8:45  am) 

BIUJNG  CODE  400O-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.144] 

Migrant  Educaftion  Program  (MEP) 
Consortium  incentive  Grants  program 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  2002. 

Purpose  of  Program:  The  purpose  of 
the  FY  2002  MEP  Consortium  Incentive 
Grants  program  is  to  provide  incentive 
grants  to  State  educational  agencies 
(SEAs)  that  participate  in  consortium 
arrangements  with  another  State  or 
appropriate  entity  to  improve  the 
delivery  of  services  to  migrant  children 
whose  education  is  interrupted. 

Eligible  Applicants:  SEAs  receiving 
MEP  Basic  State  Formula  grants. 

Applications  Available:  April  26, 
2002. 

Deadline  for  Transmittal  of 
Applications:  ]\ine  3,  2002. 


Deadline  for  Intergovernmental 
Review:  August  2,  2002. 

Available  Funds:  $2,300,000. 

Estimated  Range  of  Awards:  $25,000- 
$75,000. 

Estimated  Average  Size  of  Awards: 
$57,500. 

Estimated  Number  of  Awards:  40. 

Project  Period:  Up  to  27  months. 
SUPPLEMENTARY  INFORMATION:  The 
Migrant  Education  Program  (MEP)  is 
authorized  under  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA).  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (Pub.  L.  107- 
110).  The  MEP  provides  financial 
assistance  to  States  to  support  high- 
quality  and  comprehensive  educational 
programs  so  that  migrant  children  are 
provided  with  appropriate  educational 
and  supportive  services  that  (1)  address 
their  special  needs  in  a  coordinated  and 
efficient  manner,  and  (2)  give  migrant 
children  the  opportunity  to  meet 
challenging  State  content  and  student 
performance  standards. 

Section  1308(d)  of  the  ESEA 
authorizes  the  Secretary  to  provide 
competitive  incentive  grants  to  SEAs 
that  participate  in  consortium 
arrangements  with  another  State  or 
appropriate  entity  to  improve  the 
delivery  of  services  to  migrant  children. 
Section  1308(d]  also  limits  the  size  of 
each  of  these  grants  to  not  more  than 
$250,000.  For  the  FY  2002  competition, 
the  Secretary  plans  to  reserve  $2.3 
million  for  consortium  incentive  grant 
awards. 

Through  this  notice  the  Secretary 
announces  requirements  and  procedures 
to  govern  the  competition  for  FY  2002 
grant  funds.  So  that  existing  consortia 
relationships  that  were  established 
under  the  ESEA  as  previously 
authorized  may  be  maintained  and 
funded  without  disruption  of  services 
for  migrant  students,  the  Secretary  has 
decided  to  annoimce  these  requirements 
and  procedures  at  this  time  without  first 
providing  the  public  an  opportunity  for 
review  and  comment.  Except  for  the 
new  statutory  requirement  in  Section 
1308(d)  that  the  consortium 
arrangements  improve  the  delivery  of 
services  to  migrant  students  whose 
education  is  interrupted,  the 
requirements  and  procedures  for  the 
upcoming  FY  2002  competition  are  the 
same  as  the  Secretary  has  used  for 
competitions  conducted  under  the 
ESEA  as  previously  authorized. 


Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportimity  to  comment  on  proposed 
regulations.  However,  in  order  to  make 
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timely  grant  awards  in  FY  2002,  the 
Secretary  has  decided  to  issue  these 
final  requirements  without  first 
publishing  them  as  proposals  for  public 
comment.  These  requirements  will 
apply  to  the  FY  2002  grant  competition 
only.  The  Secretary  tsikes  this  action 
under  section  437(d)(1)  of  the  General 
Education  Provisions  Act. 

At  a  later  date  the  Secretary  plans  to 
publish  a  notice  of  proposed 
requirements  for  this  program  and  offer 
interested  parties  the  opportunity  to 
comment.  The  proposed  requirements 
(or  more  specifically,  the  final 
requirements  resulting  fi-om  them) 
would  apply  to  grant  competitions 
under  the  program  beginning  in  FY 
2003. 

Requirements  and  Procedures  To 
Govern  the  FY  2002  Grant  Competition 

The  Secretary  will  award  consortium 
incentive  grants  for  FY  2002  under 
section  1308(d)  to  SEAs  that  propose  to 
form  a  consortium  with  another  State  or 
entity  and  demonstrate  in  accordance 
with  section  1303(d)(3)  of  the  ESEA  that 
doing  so  will — 

a.  Reduce  administrative  costs  or 
program  function  costs  for  State  MEP 
programs;  and 

b.  Make  more  MEP  funds  available  for 
direct  services  to  add  substantially  to 
the  welfare  or  educational  attairmient  of 
children  to  be  served. 

In  addition,  section  1308(d)  requires 
that  SEAs  receiving  grants  form 
consortia  to  improve  the  delivery  of 
services  to  migrant  students  whose 
education  has  been  interrupted. 

Applicable  Definitions 

For  purposes  of  this  program, 
"administrative  or  program  function 
costs"  include  all  costs  that  an  SEA  or 
its  local  operating  agencies  pay  from 
MEP  funds  to  support  MEP  activities 
other  than  direct  educational  or  support 
services  for  migrant  children. 
Administrative  and  program  function 
costs  include  the  costs  of  general 
program  administration  paid  from  funds 
reserved  under  section  1004  of  ESEA  as 
well  as  the  costs  of  other,  program- 
specific  administrative  activities,  such 
as  identification  and  recruitment; 
interstate,  intrastate,  and  interagency 
coordination;  and  parent  advisory 
councils.  The  term  "direct  educational 
or  support  services"  means  any 
instructional  or  support  activities 
provided  directly  to  migrant  children,  as 
well  as  training  of  instructional  or 
support  staff  who  provide  instructional 
or  support  services  directly  to  migrant 
children. 

In  addition,  for  purposes  of  section 
1308(d)  the  term  "other  appropriate 


entity"  can  mean  any  public  or  private 
agency  or  organization. 

Application  Requirements 

A  single  SEA  may  be  part  of  more 
than  one  consortium  arrangement. 
However,  consistent  with  the  provisions 
in  section  1303(d)  of  the  ESEA.  for  the 
FY  2002  competition  each  consortium 
arrangement  that  the  Secretary  approves 
must  separately  decrease  the  amount  of 
MEP  administrative  or  program  function 
costs  in  total  for  the  participating  SEAs 
and,  conversely,  increase  the  amount  of 
MEP  funds  available  for  direct  services 
to  migrant  children  in  total  for  the 
participating  SEAs.  An  SEA  will  submit 
the  information  that  the  Department 
needs  in  order  to  review  the  SEA's 
consortium  arrangement  and  determine 
the  size  of  the  SEA's  consortium 
incentive  grant. 

Amount  of  Incentive  Grants 

Each  SEA  with  one  or  more 
consortiiun  arrangements  that  the 
Secretary  determines  meet  the  criteria 
announced  in  this  notice,  and  whose 
consortium  arrangements  increase  the 
amount  of  MEP  funds  available  for 
direct  services  to  migrant  children  in  its 
State,  will  receive  one  incentive  award. 
In  determining  the  size  of  an  SEA's 
award,  the  Secretary  will  rank  SEAs 
seeking  incentive  grants  on  the  basis  of 
the  total  percentage  increase  in  MEP 
funds  that  the  SEA  will  make  available 
for  direct  services  to  migrant  children  in 
its  State  as  a  result  of  the  SEA's 
participation  in  the  consortium 
arrangements,  as  compared  to  the  level 
of  direct  services  that  would  be  made 
available  to  migrant  children  in  the 
State  in  the  absence  of  the  consortium. 

Example  3 .  SEA  A  has  one  consortium 
arrangement  that  increases  the  amount  of 
funds  available  for  direct  services  in  State  A 
by  ten  percent,  while  SEA  B  has  two 
consortium  arrangements  that  increase  the 
total  amount  of  funds  available  for  direct 
services  in  State  B  by  eight  percent.  SEA  A 
would  be  ranked  higher  than  SEA  B  even  if 
SEA  B's  consortium  arrangements  permit 
more  total  funds  to  be  used  for  direct 
services. 

Example  2:  SEA  C  and  SEA  D  participate 
together  in  one  consortium,  and  this 
consortium  is  the  only  one  in  which  each 
SEA  participates.  If  the  amount  available  for 
direct  services  increases  in  total  across  the 
two  States  due  to  their  participation  in  the 
consortium,  but  the  amount  available  for 
direct  services  in  State  C  does  not  increase, 
the  consortium  arrangement  will  be 
approved,  but  only  State  D.  and  not  State  C. 
will  receive  an  incentive  grant. 

From  the  information  that  an  SEA 
submits,  the  Secretary  will  calculate,  for 
each  State,  the  total  percentage  increase 
in  MEP  funds  available  for  direct 


services  as  a  result  of  all  the  approved 
consortium  arrangements  in  which  the 
applicant  SEA  participates  The 
Secretary  will  then  rank  these 
percentages  in  descending  order  and 
divide  the  distribution  into  thirds  (that 
is.  into  terciles).  Each  SEA  ranked  in  the 
highest  third  of  the  distribution  will 
receive  an  incentive  grant  that  is  three 
times  the  size  of  the  grant  received  by 
each  SEA  ranked  in  the  lowest  third, 
while  each  SEA  ranked  in  the  middle 
third  will  receive  an  incentive  grant  that 
is  twice  the  size  of  that  provided  to  each 
SEA  ranked  in  the  lowest  third.  Within 
each  third,  grant  awards  will  be  of  equal 
size,  except  that  adjustments  will  be 
made  so  that  no  consortium  incentive 
grant  will  be  greater  than  $250,000  or 
100  percent  of  the  amount  of  funds 
awarded  to  the  SEA  under  its  formula 
grant  allocation,  whichever  is  less. 

Use  of  Consortium  Incentive  Grant 
Funds 

An  SEA  may  use  incentive  grant 
funds  awarded  under  section  1308(d)  of 
the  ESEA  only  to  provide  direct  services 
to  migrant  children.  These  funds  are  m 
addition  to,  and  not  in  place  of,  the 
funds  awarded  under  the  MEP  formula 
grant. 

Applicable  Regulations 

In  view  of  the  process  that  the 
Secretary  proposes  to  use  to  obtam 
information  on  proposed  SEA 
consortium  arrangements,  and  the 
criteria  it  proposes  to  use  to  determine, 
by  formula,  the  amount  of  the 
consortium  incentive  grant  that  each 
applicant  SEA  will  receive,  the 
regulations  in  34  CFR  part  75  (Direct 
Grant  Programs)  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  do  not  apply. 
Instead,  the  consortium  incentive  grant 
program  will  be  administered,  like  the 
MEP  itself,  under  the  provisions  of  34 
CFR  parts  76,  77,  79.  80.  82  and  85  of 
EDGAR. 

For  Applications  and  Further 
Information  Contact:  To  obtain  a  copy 
of  the  application  or  to  obtain 
information  on  the  program,  call  or 
write  James  English.  U.S.  Department  of 
Education.  Office  of  Elementar>  and 
Secondary  Education.  Office  of  Migrant 
Education,  400  Maryland  Ave  ,  SVV.. 
Room  3E315.  FOBe^  Washington.  DC 
20202-6135.  Telephone:  (202)  260- 
1394.  Inquiries  may  be  sent  by  e-mail  to 
james.engiish@ed.gov  or  by  FAX  at  (202) 
205-0089.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  A  copy  of  the 
application  can  be  obtained 
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electronically  at:  http://www.ed.gov/ 
GrantApps. 

Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  Individuals  with 
disabilities  may  obtain  this  document  in 
an  alternative  format  (e.g..  Braille,  large 
print,  audiotape  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Format  (PDF)  on  the  Internet  at  the 
following  site:  www.ed.gov/legislation/ 
FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498;  or  in  the  Washington,  DC  area  at 
202-512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

Program  Authority:  20  U.S.C.  63g8(d). 
Dated:  April  22,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-10357  Filed  4-25-02;  8:45  am) 
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DEPArniMENT  OF  EDUCATION 

NallWMl  Cafitar  for  Education 
SMMIcs(NCES) 

agency:  U.S.  Department  of  Education. 

ACTION:  Notice  of  meeting  of  the 
Advisory  Council  on  Education 
Statistics. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics  (ACES). 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend. 

DATES:  May  23-24,  2002. 

TIMES:  May  23,  2002— Full  Council 
meeting,  9  a.m.— 4:30  p.m.;  May  24, 
2002— Full  Coxmcil  meeting  9  a.m.-l. 


LOCATION:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza.  SW..  Washington. 
DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  T.  Ogle,  National  Center  for 
Education  Statistics,  1990  K  Street, 
NW.,  Room  9115,  Washington,  DC 
20006 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
section  46(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93- 
380.  The  Council  is  established  to 
review  general  policies  for  the  operation 
of  the  National  Center  for  Education 
Statistics  (NCES)  in  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  and  is  responsible  for  advising 
on  standards  to  ensure  that  statistics 
and  analyses  disseminated  by  NCES  are 
of  high  quality  and  axe  not  subject  to 
political  influence.  In  addition.  ACES  is 
required  to  advice  the  Commissioner  of 
NCES  and  the  National  Assessment 
Government  Board  on  technical  and 
statistical  matters  related  to  the  National 
Assessment  of  Educational  Progress 
(NAEP).  This  meeting  of  the  Council  is 
open  to  the  public,  with  the  exception 
of  budget  discussions.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
(i.e.,  interpreting  services,  assistive 
listening  devices,  materials  in  alternate 
format)  should  notify  Laurence  T.  Ogle 
at  (202)  502-7426  by  no  later  than  May 
15,  2002.  We  will  attempt  to  meet 
requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
acconmiodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  The  proposed  agenda 
includes  the  following: 

•  Review  of  Division  activity  within 
NCES. 

•  Legislative  and  budget  updates. 

•  Ethics  training. 

•  New  NCES  Standards. 

•  Adult  literacy  standards. 

Records  are  kept  of  Coxmcil 
proceedings  and  are  available  for  public 
inspection.  Records  are  also  available 
for  public  inspection  at  the  Office  of  the 
Acting  Executive  Director,  Laurence  T. 
Ogle,  Advisory  Council  on  Education 
Statistics,  National  Center  for  Education 
Statistics,  1900  K  Street,  NW.,  Room 
9115,  Washington,  DC  20006. 

Grover ).  Whithurst, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

|FR  Doc  02-10258  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  WM-Ot-M 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory 

Notice  of  Availability  of  a  Financial 
Assistance  Solicitation 

AGENCY:  National  Energy  Technology 

Laboratory,  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  Availability  of  a 

Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Sohcitation  No.  DE-PS26-02NT15376 
entitled  "Advanced  Technology 
Development  by  Independents  for  High 
Risk  Domains."  The  Department  of 
Energy  (DOE)  National  Energy 
Technology  Laboratory  (NETL),  on 
behalf  of  its  National  Petroleum 
Technology  Office  (NPTO),  seeks 
applications  for  cost-shared 
development  and  demonstration 
projects  using  advanced  technologies 
that  address  specific  high  risk  domains 
in  the  United  States.  The  proposed 
project  can  address  a  technical  risk  that 
impacts  the  technology's  full  acceptance 
by  the  independents  working  in  one  of 
three  areas;  the  shallow  shelf  Gulf  of 
Mexico,  Alaska  and  the  Rocky  Mountain 
Frontier.  Or  the  proposed  project  can 
address  the  critical  problems  associated 
with  exploration  of  these  regions.  The 
goal  is  to  provide  technical  solutions  to 
issues  that  are  limiting  domestic  on- 
shore or  off-shore  oil  exploration  and 
production  by  independent  oil 
producing  companies  while  providing 
the  same  or  higher  levels  of 
environmental  protection  expected 
under  the  law. 

Applications  will  either  address:  (1) 
Existing  Fields — established  production 
areas  of  the  Gulf  of  Mexico  and  Alaska 
and  Rocky  Mountain  Frontier  regions, 
or  (2)  Exploration— in  the  very 
complicated  environments  of  the  Gulf  of 
Mexico  and  Alaska  and  Rocky  Mountain 
Frontier  regions. 

DATES:  The  solicitation  will  be  available 
on  the  DOE/NETL's  Internet  address  at 
http://www.netI.doe.gov/business  and 
on  the  "Industry  Interactive 
Procurement  System"  (IIPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  April  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  R.  Miles,  Department  of  Energy, 
National  Energy  Technology  Laboratory, 
P.O.  Box  10940.  MS  921-107, 
Pittsburgh,  PA  15236,  E-mail 
Address :  nules@netl.  doe.gov,  Telephone 
Number:  412-386-5984. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Department  of  Energy's 
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Fossil  Energ\'  Oil  Program  is  derived 
from  the  National  need  for  increased  oil 
production  as  a  part  of  the  national 
security,  requirements  for  Federal  Lands 
stewardship,  and  increased  protection 
of  the  environment.  The  Oil  Reservoir 
Life  Extension  Program  supports  those 
goals.  In  addition,  the  program  supports 
the  National  Energy  Policy  goals  to 
increase  domestic  oil  and  gas 
exploration  through  continued 
partnership  with  public  and  private 
entities  and  to  promote  enhanced  oil 
and  gas  recovery  from  existing  wells 
through  new  technology.  By  providing 
demonstrations  of  new  technologies  and 
approaches  that  improve  the  recovery 
and  allow  access  and  explorations  to 
technologically  difficult  locations,  the 
oil  program  will  increase  the  domestic 
oil  supply. 

The  Department  of  Energy  Oil 
Program  has,  through  funding  by 
Congress  focused  on  the  needs  of  the 
Nation's  independent  oil  operators.  The 
Administration  also  addressed  the 
needs  of  the  independent  oil  producer 
in  the  National  Energy  Policy  when  they 
recognized  that,  "Small  independent 
businesses  account  for  50-65% 
respectively  of  domestic  petroleum  and 
nat\iral  gas  production  in  the  lower  48 
states."  Independent  operators  have 
rapidly  moved  operations  into  regions 
that  were  traditionally  explored  and 
operated  by  the  major  oil  companies. 
Recently  the  many  of  the  Nation's 
independent  producers  placed  in  the 
ranks  of  the  top  20  producing 
companies  in  the  United  States.  They 
currently  maintain  63%  of  the  oil 
reserves  and  62%  of  the  oil  production. 
They  control  50%  of  the  gas  reserves 
and  52%  of  the  gas  production.  In  the 
Gulf  of  Mexico,  one  of  the  regions 
addressed  imder  this  solicitation, 
independent  producers  control  25%  of 
the  oil  production.  Alaska  has  received 
the  attention  of  independent  operators 
in  recent  years  as  these  companies  have 
taken  on  larger  and  larger  leaseholds 
and  operations  responsibilities.  Based 
on  these  figures,  it  is  important  that  the 
independent  producers  use  the  most 
effective  and  advanced  technologies  in 
their  operations  to  maximize  production 
and  protection  of  the  environment  and 
the  resource.  It  is  our  intention  to 
partner  with  the  independents  who  are 
pushing  into  new  areas  of  activity  either 
by  addressing  under  explored  areas  of 
the  State  of  Alaska  and  the  Rocky 
Mountain  Frontier  region,  or  by  testing 
the  newest  technologies  as  they  move 
into  greater  operations  in  the  shallow 
offshore  Gulf  of  Mexico  and  the  other 
two  higher  risk  regions  of  Alaska  and 
the  Rocky  Mountains. 


Projects  do  not  need  to  be  limited  to 
one  area  of  operations.  They  may 
address  exploration,  drilling  and 
completion,  well  stimulation,  enhanced 
oil  recovery  or  other  operational  issues. 
They  can  involve  several  processes  and 
seek  to  test  a  management  process.  The 
proposed  project  must  however  address 
the  identified  problems  in  such  a  way 
that  evaluation  of  the  success  or  failure 
can  occur  and  the  reasons  can  be 
attributed  clearly  to  the  technology  or 
some  other  identified  factor. 

The  proposed  projects  must  contain  a 
field  demonstration. 

The  solicitation  targets  projects  in 
three  areas:  shallow  offshore  Gulf  of 
Mexico,  Alaska,  and  Rocky  Mountain 
Frontier.  Projects  will  be  accepted  that 
address  problems  affecting  independent 
exploration  and  production  in  these 
areas.  The  program  is  not  intended  to 
simply  provide  additional  government 
funding  to  a  proposed  capita!  or  venture 
project  operated  by  an  independent 
operator.  Projects  should  describe  how 
the  proposed  project  expects  to  increase 
the  oil  and  gas  production  in  one  of  the 
three  identified  high  risk  regions.  The 
goal  is  to  assist  the  operator  in  testing 
new  technology  or  processes  and 
extending  their  expertise  into  these  high 
risk  domains  in  an  effort  to  create  a 
broader  reserve  base  for  the  Nation 
using  its  own  entrepreneurs.  The  two 
areas  of  interest  for  this  solicitation  are: 

Area  of  Interest  1— Existing  Fields— 
The  projects  in  this  area  will  promote 
the  goals  of  the  National  Energy  Policy 
to  use  new  technology  to  promote 
enhanced  oil  and  gas  recovery  in 
established  production  areas  of  the  Gulf 
of  Mexico  and  Alaska  and  Rocky 
Mountain  Frontier  regions.  It  addresses 
the  technical  risk  associated  with 
developing,  testing  and  deploying  a  new 
technology  imder  actual  field 
conditions.  This  program  provides  the 
connection  between  the  laboratory  and 
the  field  and  applications  are  expected 
to  provide  docxmientation  of  the  need 
for  this  technology  and  the  problem  that 
it  will  address.  The  program  allows 
continued  development  of  a  technologv' 
to  create  evolutionary  improvements  in 
performance  and  then  the 
demonstration  of  such  improvements  in 
actual  field  conditions. 

Area  of  Interest  2 — Exploration— The 
projects  in  this  area  target  the  National 
Energy  Policy  goal  of  advancing  new 
exploration  methodologies  and 
technology  through  the  partnership  with 
the  independent  producers  conducting 
exploration  in  verv-  complicated 
environments.  The  DOE  will  partner 
with  independent  producer  in  an  effort 
to  push  the  limits  of  standard 
exploration  technologies  and  to  improve 


them.  Applications  are  expected  to 
describe  the  overall  exploration  problem 
in  the  exploration  of  deeper  formations 
in  the  Shallow  offshore  Gulf  of  Mexico, 
the  oil-prone  areas  of  Alaska,  or  the 
Rocky  Mountain  Frontier  and  propose 
the  technical  solution  to  the  identified 
problem.  They  should  address  the  need 
of  the  independent  operator  with  regard 
to  this  region  and  show  that  the  project 
provides  such  a  solution  to  the  problem 
or  problems. 

DOE  anticipates  awarding 
approximately  five  (5)  to  seven  (7) 
financial  assistance  (i.e.,  Cooperative 
Agreements)  with  a  project  performance 
period  no  less  than  three  years  in  length 
and  no  more  than  five  years  in  length 
Approximately  $7.0  million  of  DOE 
funding  is  planned  over  a  3-year  period 
for  this  solicitation.  The  proposed 
projects  will  contain  a  field 
demonstration  and  as  such  under  the 
Energy  Pohcy  Act  of  1992  a  minimum 
of  50%  cost  share  of  the  total  estimated 
project  cost  is  required  The  maximum 
DOE  share  of  an  award  will  be  $1500K 
This  competitive  solicitation  will  be 
restricted  to  domestic  independent 
operators.  Moreover,  for  the  purposes  of 
this  solicitation,  an  Independent 
operator  shall  be  a  non-integrated 
company  which  receives  most  of  its 
revenue  from  crude  oil  or  natural  gas 
production  at  the  wellhead. 
Independents  are  exclusively  in  the 
exploration  and  production  segment  of 
the  industry  with  no  retail  outlets, 
marketing  or  refining  operations. 
Applications  submitted  by  or  on  behalf 
of  (1)  another  Federal  agency;  (2)  a 
Federally  Funded  Research  and 
Development  Center  sponsored  by 
another  Federal  agency;  or  (3)  a 
Department  of  Energy  (DOE) 
Management  Operating  (M&O) 
contractor  will  not  be  eligible  for  award 
under  this  solicitation  However,  an 
application  that  includes  performance 
of  a  portion  of  the  work  by  a  DOE  M&O 
contractor  will  be  evaluated  and  may  be 
considered  for  award  subject  to  the 
provisions  to  be  set  forth  in  Program 
Solicitation  DE-PS26-02NT15376. 
(Note:  The  limit  on  participation  by  an 
M&O  contractor  for  an  individual 
project  under  this  solicitation  cannot 
exceed  25%  of  the  total  project  cost). 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
If  vou  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk^e- 
center.doe.gov.  The  solicitatipn  will 
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only  be  made  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  subscribe 
to  the  Business  Alert  Mailing  List  at 
http://www.netl.doe.gov/business.  Once 
you  subscribe,  you  will  receive  an 
announcement  by  E-mail  that  the 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  April  19.  2002, 
Dale  A.  Siciliano, 

Deputy  Director,  Acquisition  and  Assistance 
Division. 
(FR  Doc.  02-10285  Filed  4-25-02;  8:45  am) 

BILLMG  COM  •4Se-01-i> 


DEPARTMENT  OF  ENERGY 

[FE  DocfcM  No.  02-1 S-NG] 

OfflM  Of  FomH  Energy;  Midland 
CogenewUon  VMitur*  Limited 
Partnership;  Order  Granting  Long- 
Term  Authorization  To  Import  Natural 
Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  on  April  9,  2002,  it 
issued  DOE/FE  Order  No.  1765  granting 
Midland  Cogeneration  Venture  Limited 
Partnership  (MCV)  authority  to  import 
up  to  10,000  Mcf  per  day  of  natural  gas 
irom  Canada  beginning  on  November  1 , 
2002,  and  extending  tlurough  October 
31,  2010.  The  gas  will  be  imported  from 
Anadarko  Canada  Corporation  at  Noyes, 
Minnesota.  It  will  be  used  to  generate 
electricity  and  process  steam  at  a  1,3  70- 
megawatt,  natural  gas-fired,  combined- 
cycle,  cogeneration  facility  which  MCV 
operates  in  Midland,  Michigan. 

This  Order  may  be  found  on  the  FE 
Web  site  at  http://www.fe.doe.gov,  or  on 
our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities  Docket  Room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0334,  (202)  586-9478.  The  Docket  Room 


is  open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  April  18,  2002. 
Yvonne  Caudillo, 

Acting  Manager.  Natural  Gas  Regulation. 
Office  of  .Natural  Gas  &■  Petroleum  Import 
&  Export  Activities.  Office  of  Fossil  Energy. 
[FR  Doc:  02-10284  Filed  4-25-02;  8:45  am] 

BILLING  CODE  645(M)1-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EG02-1 1 9-000,  et  ai.] 

Celerity  Energy  of  Colorado,  LLC,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  19.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Celerity  Energy  of  Colorado,  LLC 

[Docket  No.  EG02-1 19-000] 

Take  notice  that  on  April  17,  2002. 
Celerity  Energy  of  Colorado,  LLC 
(Applicant),  having  its  principal  place 
of  business  at  8455  SW  Halter  Terrace, 
Beaverton,  Oregon  97008,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant,  a  Colorado  limited 
liability  company,  seeks  exempt 
wholesale  generator  status  for  its 
Networked  Distributed  Resource 
(ANDR)  facilities.  NDR  facilities 
aggregate  commercial  and  industrial 
standby  generators  to  provide  electric 
energy  for  sale  at  wholesale. 

Comment  Date:  May  10,  2002. 

2.  Big  Cajuji  I  Peaking  Power  LLC 

[Docket  No.  EG02-1 20-000] 

Take  notice  that  on  April  17,  2002, 
Big  Cajun  I  Peaking  Power  LLC  (Big 
Cajun  I  Peaking)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  UtiUty  Holding  Company 
Act  of  1935  (PUHCA)  and  Part  365  of 
the  Commission's  regulations. 

As  more  fully  explained  in  the 
application,  Big  Cajun  I  Peaking  is  a 
limited  liability  company  that  states  it 
will  be  engaged  either  directly  or 
indirectly  and  exclusively  in  the 
business  of  owning  and  operating  an 
electric  generation  facility  located  in 
Louisiana. 


Comment  Date:  May  10,  2002. 

3.  Duke  Power,  a  Division  of  Duke 
Energy  Corporation 

(Docket  No.  EROO-34 54-000] 

Take  notice  that  on  April  16,  2002, 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
its  quarterly  transaction  summaries  of 
power  marketing  activity  for 
transactions  conducted  pursuant  to  its 
market-bas6d  rate  tariffs,  FERC  Electric 
Tariff  Original  Volume  No.  3  and  FERC 
Electric  Tariff  Original  Volume  No.  5, 
for  the  quarter  ending  March  31,  2002. 

Comment  Date:  May  7,  2002, 

4.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-352-002] 

Take  notice  that  on  April  2,  2002, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Applicant),  filed  in  Docket  No.  ER02- 
352-002,  a  Motion  for  Leave  to  Answer 
and  Answer  of  Southern  Company 
Services,  Inc.  in  Opposition  to  the 
Motion  to  Intervene  and  Protest  of 
Calpine  Construction  Finance  Company, 
L.P.,  Competitive  Power  Ventures,  Inc., 
Duke  Energy  North  America,  LLC,  and 
GenPower,  LLC.  Please  note  that 
because  this  pleading  contains 
significant  new  information  pertinent  to 
the  Applicant's  earlier  filings  in  this 
proceeding,  it  is  being  treated  as  an 
amendment  to  the  filing  and  is  assigned 
a  new  sub-docket.  Issues  raised  by 
interested  parties  in  answer  to 
Applicant's  April  2nd  filing  should  be 
raised  again  with  the  Commission  in 
order  to  be  considered  in  this 
proceeding. 

Comment  Date:  May  6,  2002. 

5.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER02-1 553-000] 

Take  notice  that  on  April  16,  2002, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  service  agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  Epcor  Merchant  and  Capital  (US) 
Inc.  (Epcor),  as  Transmission  Customer. 
A  copy  of  the  filing  was  served  upon 
Epcor. 

Comment  Date:  May  7,  2002. 

6.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1 5 54-000] 

Take  notice  that  on  April  16,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Entergy  Power  Marketing  Corporation 
are  requesting  a  cancellation  of  Service 
Agreement  No.  206,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Cost-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No. 6. 

Cinergy  requests  an  effective  date  of 
April  17,  2002. 
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Comment  Date:  May  7.  2002. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1555-OO01 

Take  notice  that  on  April  16,  2002. 
Cinergy  Services,  Inc.  (Cinergy)  and 
Entergy  Power  Marketing  Corporation 
are  requesting  a  cancellation  of  Service 
Agreement  No.  54,  under  Cinergy 
Operating  Companies,  FERC  Resale, 
Assignment  or  Transfer  of  Transmission 
Rights  and  Ancillary  Service  Rights 
Sales  Agreement,  FERC  RTR  Tariff 
Original  Volume  No.8. 

Cinergy  requests  an  effective  date  of 
April  17.  2002. 

Comment  Date:  May  7,  2002. 

8.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1 556-000) 

Take  notice  that  on  April  16,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Entergy  Power  Marketing  Corporation 
are  requesting  a  cancellation  of  Service 
Agreement  No.  209,  under  Cinergy 
Operating  Companies,  FERC  Electric 
Market-Based  Power  Sales  Tariff,  FERC 
Electric  Tariff  Original  Volume  No. 7. 

Cinergy  requests  an  effective  date  of 
April  17,  2002. 

Comment  Date:  May  7,  2002. 

9.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER02-1557-OO01 

Take  notice  that  on  April  16,  2002 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  its  Final 
Costs  and  Operation  &  Maintenance 
(O&M)  Rate  Change  in  the  above  docket. 
The  Final  Costs  and  O&M  rate  apply  to 
the  generation  plant  owned  by  RAMCO, 
Inc.  (RAMCO)  and  located  in  the  city  of 
Chula  Vista,  California. 

By  this  filing,  SDG&E  requests 
approval  of  the  $791,262.15  total  costs 
of  the  interconnection  facilities,  which 
includes  applicable  taxes.  In  addition, 
SDG&E  requests  approval  of  a  change  in 
the  monthly  O&M  rate  to  .00376  times 
the  cost  of  the  facilities  minus  the  taxes. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  the  service  list 
established  for  this  proceeding. 

Comment  Date:  M^y  7,  2002. 

10.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER02-1 558-000] 

Take  notice  that  on  April  16,  2002, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  its  Final 
Costs  and  Operation  &  Maintenance 
(O&M)  Rate  Change  in  the  above  docket. 
The  Final  Costs  and  O&M  rate  apply  to 
the  generation  plant  owned  by  RAMCO. 
Inc.  (RAMCO)  and  located  in  the  city  of 
Escondido,  California. 

By  this  filing,  SDG&E  requests 
approval  of  the  $399,781.15  total  costs 


of  the  intercoimection  facilities,  which 
includes  applicable  taxes.  In  addition, 
SDG&E  requests  approval  of  a  change  in 
the  monthly  O&M  rate  to  .00376  times 
the  cost  of  the  facilities  minus  the  taxes. 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  the  service  list 
established  for  this  proceeding. 

Comment  Date:  May  7,  2002. 

11.  Florida  Power  &  Light  Company 

(Docket  No.  ER02-1 560-0001 

Take  notice  that  on  April  16,  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed  a  Service  Agreement  for  Select 
Energy,  Inc.  for  service  pursuant  to 
FPL's  Market  Based  Rates  Tariff. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on  April 
11,2002. 

Comment  Date:  May  7,  2002. 

12.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-1561-000] 

Take  notice  that  on  April  16,  2002. 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  executed  Service  Agreements 
for  Firm  and  Non-Firm  Point  to  Point 
Transmission  Service  (Agreements)  with 
Constellation  Power  Source,  Inc. 
(Customer)  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff 
originally  filed  on  February  22,  2001  by 
Michigan  Transco  and  International 
Transmission  Compiany  (ITC). 

The  Service  Agreements  being  filed 
are  Nos.  167  and  168  under  that  tariff. 
Michigan  Transco  is  requesting  an 
effective  date  of  April  1.  for  the 
Agreement.  Copies  of  the  Agreement 
were  served  upon  the  Michigan  Public 
Service  Commission,  ITC  and  the 
Customer. 

Comment  Date:  May  7,  2002 

13.  Southern  California  Edison 
Company 

[Docket  No.  ER02-1 562-000] 

Take  notice,  that  on  April  16,  2002. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the  Amended 
and  Restated  City— Edison  Pacific 
Intertie  DC  Transmission  Facilities 
Agreement  (Amended  Agreement) 
between  SCE  and  the  City  of  Los 
Angeles  Department  of  Water  and  Power 
(LADWP).  The  Amended  Agreement 
reflect  SCE's  and  LADWP's  (Parties) 
negotiations  to  amend  the  original 
agreement  in  order  to  incorporate  into 
the  Amended  Agreement  the  additional 
rights  and  obligations  of  the  Parties 
relating  to  the  Sylmar  Converter  Station 
operations  and  management  to  reduce 
project  operations  and  maintenance 
expenses  by  installing  capital 


replacement  facilities  expected  to  be 
completed  by  2005. 

SCE  requests  the  Commission  to 
assign  an  effective  date  June  15,  2002  to 
the  Amended  Agreement.  Copies  of  this 
filing  were  ser\ed  upon  the  Public 
Utilities  Commission  of  California  and 
L.\DWP 

Comment  Date:  May  7,  2002. 

14.  Southern  Company  Services.  Inc. 

[Docket  No.  ER02-1 563-000) 

Take  notice  that  on  April  16.  2002. 
Southern  Company  Services.  Inc  (SCS) 
as  agent  for  Alabama  Power  Company 
(Alabama  Power),  Georgia  Power 
Company.  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively,  Southern  Companies), 
submitted  for  filing  the  First  Revised 
Service  Agreement  No.  6,  Generator 
Balancing  Service  Agreement  between 
Calpine  Energy  Services,  L.P.  (Calpine) 
and  Southern  Companies  (the  First 
Revised  Service  Agreement).  The  First 
Revised  Service  Agreement  reflects  the 
assignment  of  the  rights  and  obligations 
of  Service  Agreement  No  6.  Generator 
Balancing  Service  Agreement  between 
Coral  Power  Company,  L.L.C.  and 
Southern  Companies  dated  as  of  May  1, 
2001  to  Calpine,  pursuant  to  the 
Assignment  and  Assumption  Agreement 
between  Calpine  and  Coral  Power  dated 
as  of  September  10.  2001. 
Comment  Date:  May  7.  2002. 

15.  Ohio  Valley  Electric  Corporation 

(Docket  No  ER02- 1564-0001 

Take  notice  that  on  April  16.  2002. 
Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Amended  and 
Restated  Interconnection  and  Operation 
Agreement,  dated  as  of  lune  19,  2001 
(the  Interconnection  Agreement) 
between  OVEC  and  Jackson  County 
Power,  LLC  (JCP).  designated  as  First 
Revised  Service  Agreement  No  47 
under  OVEC's  FERC  Electronic  Tariff, 
Original  Volume  No.  1. 

OVEC  proposes  an  effective  date  of 
June  14,  2002.  A  copy  of  this  filing  was 
served  upon  JCP  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date  May  7,  2002. 

16.  Progress  Energy,  Inc. 

[Docket  No.  ER02-1 569-000] 

Take  notice  that  on  April  12.  2002. 
Progress  Energy.  Inc.  (Progress  Energy), 
on  behalf  of  Florida  Power  Corporation 
(FPC),  tendered  for  filing  an  executed 
Facility  Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  Carolina  Power  &  Light 
Company  (CP&L)  and  Cogentrix  Eastern 
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Carolina,  LLC  (Cogentrix)  under  FPC's 
Open  Access  Transmission  Tariff, 
Second  Revised  Volume  No.  6.  The 
Interconnection  Agreement  has 
previously  been  filed  under  CP&L's 
Open  Access  Transmission  Tariff.  Third 
Revised  Volume  No.  3  on  March  1,  2002 
in  Docket  No.  ER02-1 2 12-000  (March 
1st  Filing). 

Progress  Energy  respectfully  requests 
that  the  Interconnection  Agreement 
become  effective  February  4,  2002,  as 
originally  requested  in  the  March  1st 
Filing.  Copies  of  the  filing  were  served 
upon  the  North  Carolina  Utilities 
Commission,  the  Florida  Public  Service 
Commission  and  Cogentrix. 

Comment  Date:  May  3,  2002. 

17.  Nevada  Power  Company 

[Docket  No.  ER02-lr57O-O00l 

Take  notice  that  on  April  16,  2002, 
Nevada  Power  Company  tendered  for 
filing  two  Letter  Agreements  between 
Nevada  Power  Company  and  the 
following  generators:  (1)  GenWest.  LLC: 
and  (2)  Moapa  Energy  Center,  LLC.  The 
Letter  Agreements  are  submitted  as 
Service  Agreement  Nos.  114  and  115, 
respectively,  to  Nevada  Power's  Open 
Access  Transmission  Tariff.  Nevada 
Power  Company  requests  that  the  Letter 
Agreements  be  made  effective  as  of  the 
execution  date  of  each  agreement. 

Comment  Date:  May  7,  2002. 

18.  Bayou  Cove  Peaking  Power,  LLC, 
Big  Cajun  I  Peaking  Power  LLC,  and 
NRG  Rockford  D  LLC 

[Docket  No.  ES02-29-000| 

Take  notice  that  on  April  17,  2002, 
Bayou  Cove  Peaking  Power.  LLC,  Big 
Cajun  I  Peaking  Power  LLC,  and  NRG 
Rockford  II  LLC  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  incur  long-term 
indebtedness  under  an  intercompany 
loan  and  to  guarantee  the  bonds,  in  an 
aggregate  amount  of  up  to  $330  million. 

Comment  Date:  May  8,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Corrunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 


extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Sales, 

Secrefarv'. 

|FR  Dor.  02-10253  Filed  4-25-02;  8:45  am] 

BILLING  CODE  6717-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6628-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
11992). 

Draft  EISs 

ERP  No.  D-FHW-D40316-WV  Rating 
EC2,  US-340  Transportation  Corridor 
Improvement  Study,  Implementation, 
Proposal  to  Improve  US  340  from  the 
four-lane  Section  of  the  Charles-Town 
Bypass,  Jefferson  County,  WV. 

Summary:  EPA  has  environmental 
concerns  with  the  considerable  amount 
of  floodplain  impacts  along  Bullskin 
Run,  and  the  analysis  of  cumulative 
impacts.  Additional  information  has 
been  requested  to  show  that  floodplain 
impacts  are  indeed  minimal,  and  that 
design  features  could  be  incorporated  to 
minimize  those  impacts.  EPA  suggested 
that  the  cumulative  impact  analysis  be 
done  from  a  resource  perspective,  not  a 
development  perspective. 

ERP  No.  D-FHW-E50293-00  Rating 
E02,  Louisville-Southern  Indiana  Ohio 
River  Bridges  Projects,  To  Improve 
Cross-River  Mobility  between  Jefferson 
County,  KY  and  Clark  County,  ID,  Coast 
Guard  Bridge  and  US  Army  COE 


Section  10  and  404  Permits  Issuance, 
Jefferson  County,  KY  and  Clark  County, 
IN. 

Summary:  Environmental  issues  exist 
regarding  wetlands,  streams,  cultural/ 
community  impacts,  traffic  noise,  and 
habitat.  EPA  requested  additional 
information  and  clarification  regarding 
these  impacts  and  avoidance/mitigation 
measures. 

ERP  No.  D-FHW-F40400-MN  Rating 
E02,  Trunk  Highway  (TH)  169 
Improvement  Project,  Improvements  to 
TH-169  fi-om  TH-27  north  of  the  City  of 
Onamia  to  the  Intersection  of  TH-18 
and  TH-6  northwest  of  the  City  of 
Garrison,  Crow  Wing  and  Mille  Lacs 
Counties,  MN. 

Summary:  EPA  has  identified  issues 
with  and  requested  information 
regarding  the  effectiveness  of  the 
alternatives;  potential  impacts  to  aquatic 
resources  and  compliance  with  the 
Section  404(b)(1)  Guidelines;  water 
quality,  and  pedestrian  impacts. 

ERP  No.  D-FHW-F59003-IL  Rating 
EC2,  Lake  County  Transportation 
Improvement  Project,  To  Identify  a 
System  of  Strategic  Roadway,  Rail,  and 
Bus  Improvements,  Transportation 
Management  Strategies,  Lake  County, 
IL. 

Summary:  EPA  has  environmental 
concerns  with  respect  to  aquatic 
resources/Clean  Water  Act  Section 
404(b)(1)  Guidelines  compliance, 
wetland  functional  assessment 
methodology,  water  quality,  indirect 
land  use  effects,  and  about  how  either 
alternative  may  impact  resources,  since 
either  build  alternative  will  adversely 
impact  a  significant  amount  of 
wetlands,  many  of  which  are  of  high 
quality.  However,  we  believe  that 
appropriate  avoidance  and 
minimization  measures  have  been  taken 
at  this  stage  in  the  analysis.  EPA 
recommends  that  the  FEIS  provide 
specific  information  about  what  analysis 
and  determinations  are  planned  for  Tier 
1  versus  Tier  2  NEPA  documentation. 

ERP  No.  D-IBR-K3 90 72-00  Rating 
EC2,  Implementation  Agreement  (lA), 
Inadvertent  Overrun  and  Payback  Policy 
(lOP),  and  Related  Federal  Actions, 
Implementation,  Quantification 
Settlement  Agreement  (QSA),  Lower 
Colorado  River,  in  the  States  of  AZ,  CA 
andNV. 

Summary:  EPA  expressed 
environmental  concern  with  potential 
impacts  to  water  and  air  quality, 
biological  resources,  Indian  tribes,  and 
potential  cumulative  impacts  on  water 
quality  and  the  increased  probability  of 
more  frequent  and  higher  magnitude 
water  shortages  for  other  users  of  Lower 
Colorado  River  water,  and  with  the 
related  implementation  of  the 
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Quantification  Settlement  Agreement 
and  Imperial  Irrigation  District/San 
Diego  County  Water  Authority  Water 
Transfer  and  significant  information 
gaps  in  the  envirorunental 
documentation. 

ERP  No.  D-NOA-A91067-00  Rating 
EC2,  Deep-sea  Red  Crab  [Chaceon 
quinquedens)  Fisheries,  Fishery 
Management  Plan,  Development  and 
Implementation,  Norfolk  Canyon  in  the 
south  to  the  Haque  Line  in  the  north, 
Continental  United  States  and  Exclusive 
Economic  Zone  (EEZ). 

Summary.-  EPA  requested  additional 
information  on  minimum  size,  holding 
bottom  traps,  and  unauthorized  sales. 

ERP  No.  DS-GSA-K80037-CA  Rating 
LO,  San  Diego-United  States  Courthouse 
Annex  Project,  Site  Selection  and 
Construction,  New  Information 
concerning  Addition  of  the  Union  Street 
with  Hotel  San  Diego  Facade  and  Lobby 
Alternative,  Central  Business  District 
(CBD),  City  of  San  Diego,  San  Diego 
County,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  DSEIS,  but 
recommended  that  GSA's  Final  EIS 
address  the  applicability  of  Executive 
Orders  on  energy  and  water 
conservation,  using  environmentally 
preferable  materials  for  facility 
construction,  waste  prevention, 
recycling,  and  other  feasible  pollution 
prevention  measures:  as  well  as  the 
Council  on  Environmental  Quality's 
handbook  on  analyzing  cumulative 
effects  under  NEPA. 

Dated;  April  23,  2002. 
B.  Katherine  Biggs. 
Associate  Director.  XEPA  Compliance 
Division,  Office  of  Federal  Activities. 
(FR  Doc.  02-10342  Filed  4-25-02;  8;45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6628-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  April  15,  2002,  through  April  19, 

2002 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  020146,  FINAL  EIS.  BLM.  UT. 
3R  Minerals  Coal  Bed  Canyon  Mine 
Plan,  Approval,  Grand  Staircase- 
Escalante  National  Monument, 
Garfield  County,  UT.  Wait  Period 
Ends:  May  28,  2002,  Contact:  Paul 
Chapman  (435)  644-4309. 


EIS  No.  020147,  FINAL  EIS,  FHW,  WI. 
US-14/61  Westby— Virogua  Bypass 
Corridor  Study,  Transportation 
Improvements,  Funding  and  COE 
Section  404  Permit,  Cities  of  Virogua 
and  Westby.  Vernon  County,  WI,  Wait 
Period  Ends;  May  28,  2002," Contact: 
Eugene  Hoelker  (608)  829-7512. 

EIS  No.  020148,  DRAFT  EIS.  NFS.  WV. 
National  Coal  Heritage  Area.  Strategic 
Management  Action  Plan. 
Implementation.  Boone,  Cabell. 
Fayette,  Logan,  McDowell,  Mercer. 
Mingo.  Raleigh.  Summers.  Wayne  and 
Wyoming  Counties,  WV,  Comment 
Period  Ends:  June  16,  2002.  Contact: 
Peter  Samuel  (215)  597-1848. 

EIS  No.  020149.  FINAL  EIS,  NRS.  OK. 
Lower  Clear  Boggy  Creek  Watershed 
Project.  Floodwater  Retarding 
Structure  (FWRS)  Site  32B 
Construction.  Atoka  County.  OK.  Wait 
Period  Ends:  May  28.  2002^  Contact: 
M..  Darrel  Dominick  (405)  742-1227. 

EIS  No.  020150.  FINAL  EIS.  COE.  NB. 
Platte  West  Water  Production 
Facilities.  Proposed  New  Drinking 
Water  Production  Facilities. 
Metropolitan  Utilities  District.  Omaha 
District.  Douglas,  Saunders  and  Sarpy 
Counties,  NB,  Wait  Period  Ends:  May 
28,  2002.  Contact:  Rebecca  Latka  (402) 
221--1602. 

EIS  No.  020151.  FINAL  EIS.  FHW,  PA. 
NY.  US  Route  15  Improvement 
Project,  fi-om  PA-6015.  Section  G-20 
and  G-22  Tioga  County,  Pennsylvania 
and  PIN  6008.22.123  Steuben  County. 
New  York,  (US  Route  15  between  PA 
Route  287  and  Presho,  New  York), 
Funding  and  COE  Section  404  Permit. 
Tioga  County.  PA  and  Steuben 
County,  NY,' Wait  Period  Ends:  May 
28,  2002,  Contact:  James  A.  Cheatham 
(717)221-3461. 

EIS  No.  020152,  DRAFT  EIS.  NRC.  VA. 
GENERIC  EIS— Suny  Power  Station. 
Unit  1  and  2.  Supplement  6  to 
NUREG-1437.  License  Renewal  of 
Nuclear  Plants.  COE  Section  404 
Permit  and  NPDES  Permit,  lames 
River.  VA,  Comment  Period  Ends: 
July  12,  2002,  Contact:  Andrew  Kugler 
(301) 415-2828. 

EIS  No.  020153,  DRAFT  EIS,  COE,  KS, 
Tuttle  Creek  Dam  Safety  Assurance 
Program,  To  Assess  Dam  Safety  and 
Performance,  Big  Blue  River,  Riley 
and  Potawatomie  Counties,  KS, 
Comment  Period  Ends:  June  10,  2002, 
Contact:  William  B.  Empson  (816) 
983-3556.  This  document  is  available 
on  the  Internet  at;  http:// 
www.nwk.usace.armv.mil/tcdam. 

EIS  No.  020154,  DRAFT  EIS.  NFS,  NV. 
AZ,  Lake  Mead  National  Recreation 
Area,  Long-Term  Management  of  Lake 
Mead  and  Mohave  and  Associated 
Shoreline  and  Development  Area. 


Lake  Management  Plan,  Clark  County. 
NV  and  Mohave  County.  AZ, 
Comment  Period  Ends:'lune  25,  2002. 
Contact:  jim  Holland  (702)  293-8986. 
This  document  is  available  on  the 
Internet  at:  v^wn\f. nps.gov/lame/ 
Impdraft/home.htm 

EIS  No.  020155.  FINAL  EIS.  MMS,  AL, 
MS.  TX.  WA,  AL.  FL.  L^,  CA.  OR. 
Outer  Continental  Shelf  Oil  and  Gas 
Leasing  Program:  From  Mid-2002 
Through  Mid-2007.  5-Year  Schedule 
Leasing  Program  for  20  Sales  in  8  of 
the  Outer  Continental  Shelf  Planning 
Areas,  AL,  AK.  CA,  FL,  LA.  MS.  OR, 
TX  and  WA,  Wait  Period  Ends:  May 
28,  2002,  Contact;  Richard  Wilderman 
(703) 787-1670. 

EIS  No.  020156,  FINAL  EIS.  BLM,  NV. 
Newmont  Gold  Mining,  South 
Operations  Area  Project  Amendment. 
Operation  and  Expansion,  Plan  of 
Operations.  Elko  and  Eureka 
Counties,  NV,  Wait  Period  Ends:  May 
28,  2002,  Contact:  Roger  Congdon 
(775)  753-0200. 

EIS  No.  020157,  FINAL  SUPPLEMENT. 
MMS,  ID,  Smoky  Canyon  Mine  Panels 
B  and  C,  Propose  to  Mine  Phosphate 
Ore  Reserves  in  the  Final  Two  Mine 
Panels.  National  Forest  Systems 
Lands  and  Federal  Mineral  Leases, 
Caribou  National  Forest,  Permit, 
Caribou  County.  ID,  Wait  Period  Ends: 
May  28,  2002,  Contact:  Jeffrey 
Cundick  (208)  478-6354. 

Amended  Notices 

EIS  No.  020039,  DR.\FT  EIS.  JUS.  CA. 
14-Mile  Border  Infrastructure  System 
Completion  along  the  United  States 
and  Mexico  Border,  Areas  I,  V  and  VI, 
Eacific  Ocean  to  just  east  of  Tin  Can 
Hill.  San  Diego  County,  CA,  Comment 
Period  Ends:  May  02,  2002,  Contact: 
Russell  R.  DHondt  (202)  305-4386. 
Revision  of  FR  Notice  Published  on 
02/01/2002:  CEQ  Comment  Period 
Ending  04/01/2002  has  been  extended 
to  05/02/2002. 

EIS  No.  020080.  DRAFT  EIS.  COE.  ND. 
Devils  Lake  Basin  North  Dakota 
Study,  The  Reduction  of  Flood 
Damages  Related  to  the  Rising  Lake 
Levels  and  the  Flood-Prone  Areas 
Around  Devils  Lake  and  to  Reduce 
the  Potential  for  Natural  Overflow 
Event,  Sheyenne  River  and  Red  River 
of  the  North,  ND.  Comment  Period 
Ends:  May  07.  2002.  Contact:  David 
Loss  (651)  290-5435.  Revision  of  FR 
Notice  Published  on  03/08/2002;  CEQ 
Review  Period  Ending  on  04/22/2002 
has  been  Extended  tn  05/07/2002. 

EIS  No.  020125,  FINAL  EIS.  FTA,  MN. 
Northstar  Transportation  Corridor 
Improvement  Project.  Downtown 
Minneapolis  to  the  St.  Cloud  Area 
along  Trunk  Highway  10/47  and  the 


207S4 


Federal  Register / Vol.  67.  No.  81 /Friday.  April  26.  2002 /Notices 


Burlington  Northern  Santa  Fe 
Railroad  Transcontinental  Route 
connecting  Hiawatha  Light  Rail 
Transit  Line  at  a  Multi-Modal  Station. 
Minneapolis/St  Paul  International 
Airport  and  Mall  of  America. 
Blooraington.  MN,  Wait  Period  Ends: 
May  06.  2002,  Contact:  foel  Ettinger 
(312)  353-2865.  Revision  of  FR  Notice 
Published  on  04/19/2002:  Correction 
to  Title. 
EIS  No.  020129.  DRAFT  EIS.  ELM,  OR. 
Kelsey  Whisky  Landscape 
Management  Planning  Area. 
Implementation,  Associated  Medford 
District  Resource  Management  Plan 
Amendments,  Josephine  and  [ackson 
Counties,  OR,  Comment  Period  Ends: 
July  12.  2002.  Contact:  Sherwood 
Tubman  (541)  618-2399.  Revision  of 
FR  notice  published  on  04/19/2002: 
Correction  to  County  Joseph  to 
Josephine  County. 

Dated:  April  23.  2002. 
B.  Katherine  Biggs. 

Associate  Director.  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
(FR  Doc.  02-10343  Filed  4-25-02;  8:45  am) 
BILLING  CODE  S560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6628-4] 

Notice  of  Intent:  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  on  a  Request  To 
Modify  a  Memorandum  of  Agreement 
(MOA)  Between  EPA  and  Jefferson 
Parish  (Parish),  Louisiana  Prohibiting 
ttw  Parish  From  Providing  Service 
From  the  Lafitte-Marrero  Waterline  to  a 
Designated  Area 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA).  Region  6. 
PURPOSE:  To  comply  with  the  National 
Environmental  Policy  Act  and  evaluate 
the  potential  impacts  of  modifying  the 
MOA.  In  addition,  the  U.S.  Army  Corps 
of  Engineers  (COE)  may  choose  to  rely 
on  the  SEIS  in  determining  whether  to 
modify  a  1979  permit  it  issued  to  the 
Parish  authorizing  discharges  of 
dredged  and  fill  material  incidental  to 
construction  of  the  Lafitte-Marrero 
Waterline. 

SUMMARY:  In  settlement  of  a  potential 
Council  on  Environmental  Quality 
referral  under  Section  309(a)  of  the 
Clean  Air  Act,  EPA  Region  6  and 
Jefferson  Parish  entered  into  an  MOA  in 
1979.  In  that  MOA,  the  Parish  agreed 
not  to  provide  water  service  from  the 
Lafitte-Marrero  Waterline  to  a 
"prohibited  service  area"  containing 
sensitive  wetlands.  The  COE 


incorporated  the  MOA  as  a  condition  of 
a  permit  it  issued  to  the  Parish  for 
construction  of  the  waterline  pursuant 
to  Section  404  of  the  Clean  Water  Act 
(CWA)  and  violation  of  the  MOA  would 
thus  violate  that  permit.  In  1985.  EPA 
Region  6  prohibited  future  discharges  of 
dredged  or  fill  material  to  wetlands  in 
a  designated  portion  of  the  restricted 
service  area  (the  Bayou  Aux  Carpes 
Swamp)  pursuant  to  Section  404(c)  of 
the  CWA.  The  Parish  has  requested  EPA 
to  modify  the  1979  MOA  to  allow  it  to 
provide  water  service  to  an  existing 
swamp  tour  facility  and  a  proposed 
"Jellystone  Park"  campground  in  the 
prohibited  service  area.  As  proposed, 
these  developments  are  or  will  be 
located  in  uplands  within  the  area 
subject  to  the  404(c)  designation.  Before 
making  a  decision  on  the  Parish's 
request,  EPA  will  prepare  a  site  specific 
"second  tier  '  SEIS  to  evaluate  potential 
environmental  effects  associated  with 
the  requested  modification. 

Alternatives:  EPA  may  approve  or 
deny  the  request  to  provide  service  to 
the  Peach  Orchard  Jellystone  Park 
campground,  as  proposed,  or  with 
modifications  to  mitigate  or  reduce 
adverse  impacts  to  acceptable  levels. 
Other  reasonable  alternatives,  including 
those  outside  EPA's  authority,  may  also 
be  evaluated  in  the  SEIS. 

Scoping:  EPA  solicits  written 
comments  from  interested  parties 
regarding  environmental  issues  to  be 
addressed  in  the  Draft  SEIS.  Interested 
parties  are  encouraged  to  submit  their 
comments  within  fifteen  (15)  days  of 
this  notice.  EPA  will  prepare  a 
responsiveness  summary  of  those  issues 
determined  to  be  within  (and  not 
within)  the  scope  of  the  SEIS. 

FOR  ADOmONAL  INFORMATION,  OR  TO  BE 
PLACED  ON  EPA'S  SEIS  MAILING  LIST:  Write 
or  call  Mr.  Robert  D.  Lawrence,  Chief  of 
the  Office  of  Planning  and  Coordination, 
EPA  Region  6, 1445  Ross  Ave..  Dallas. 
TX  75202:  fel:  (214)  665-8150. 

Estimated  Date  of  the  Draft  SEIS 
Release:  Summer  2002. 

Responsible  Official:  Gregg  A.  Cooke. 
Regional  Administrator. 

Dated:  April  23.  2002. 
Anne  Norton  Miller. 
Director.  Office  of  Federal  Activities. 
[FR  Doc.  02-10345  Filed  4-25-02:  8:45  am) 

BILLING  CODE  6S6a-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6628-5] 

Notice  Of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  Federal  Funding,  Construction, 
Operation  and  Monitoring  of  a  Coastal 
Wetlands  Restoration  Project, 
Mississippi  River  Water  Reintroductlon 
Into  the  Maurepas  Swamp 

The  U.S.  Environmental  Protection 
Agency,  Region  6  (EPA),  is  developing     . 
the  restoration  project  as  the  designated 
Federal  member  of  the  Task  Force 
created  by  the  Coastal  Wetlands 
Planning,  Protection  and  Restoration 
Act,  Public  Law  101-646  (CWPPRA). 
PURPOSE:  EPA  has  determined  that  the 
proposed  wetlands  restoration  effort  is  a 
Major  Federal  Action  significantly 
impacting  the  human  environment.  The 
purpose  of  the  EIS  is  to  ensure  that 
decisions  are  made  in  accordance  with 
the  policies  and  purposes  of  the 
National  Environmental  PoUcy  Act.  The 
EIS  will  be  considered  by  the  CWPPRA 
Task  Force  in  its  decisions  on  funding 
and  on  alternative  features  and  activities 
associated  with  carrying  out  the  project. 
SUMMARY:  The  proposed  action  provides 
for  the  reintroductlon  of  Mississippi 
River  water  into  the  swamp  south  of 
Lake  Maurepas  in  Louisiana  for  the 
purpose  of  restoring  the  ecological 
health  and  productivity  of  the  swamp. 
Over  time,  hydrologic  modifications  to 
the  riverine  system  have  eliminated  the 
natural  inputs  of  fresh  Mississippi  River 
water,  with  its  associated  nutrients  and 
sediments,  that  historically  built  and 
maintained  the  project  area  swamp.  The 
swamp  is  now  stressed  and  dying  due 
to  saltwater  intrusion  and  excessive 
flooding  due  to  subsidence  and 
insufficient  accumulation  of  sediment. 
The  project  will  reintroduce 
approximately  1.500  cubic  feet  per 
second  of  Mississippi  River  water 
through  a  box-culvert  structure 
constructed  through  the  flood  protection 
levee  of  the  Mississippi  River,  then 
through  an  outflow  channel  for  a 
distance  of  approximately  five  miles, 
and  into  the  swamp  south  of  Lake 
Maurepas.  The  outflow  channel  would 
be  constructed  near  Garyville, 
Louisiana,  and  would  connect  to  the 
existing  Hope  Canal  north  of  U.S. 
Highway  61.  As  part  of  this  alternative, 
the  Hope  Canal  is  proposed  to  be 
enlarged  in  order  to  accommodate  the 
estimated  project  flow.  The  project  is 
estimated  to  benefit  more  than  36,000 
acres  of  cypress-tupelo  swamp  by 
increasing  input  of  freshwater, 
sediments,  and  nutrients.  The  EIS  will 
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consider  impacts  of  this  project  with 
existing  and/or  proposed  flood  control 
measures  of  the  foreseeable  future. 
Efforts  will  be  made  to  ensure  that  local 
drainage  problems  are  not  increased  as 
a  result  of  this  project.  Information  will 
be  provided  in  the  EIS  from 
reconnaissance  level  studies  performed 
for  preliminary  project  evaluation. 
These  studies  included  site  reviews; 
hydrologic  modeling  of  existing 
conditions  and  basic  reintroduction 
scenarios;  baseline  ecological  field 
studies;  and  surveys  of  elevations  and 
cross-sections. 

ALTERNATIVE  ACTIONS:  The  CWPPRA 
Task  Force  may  determine  to  fund  and 
construct  the  restoration  project;  the 
CWPPRA  Task  Force  may  deny  funding 
and  construction  of  the  restoration 
project;  or,  the  Task  Force  may 
determine  to  take  no  final  action  until 
additional  funds  and/or  information  are 
available.  The  EIS  will  be  utilized  in 
other  actions  such  as  the  Cleem  Water 
Act  Section  404  Permit  which  (1)  may 
be  issued  as  requested,  (2)  may  be 
issued  with  conditions,  or  (3)  may  be 
denied. 

PUBLIC  SCOPING  MEETING:  The  EPA  will 
hold  a  public  meeting  to  receive  public 
input  on  the  scope  of  issues  to  be 
addressed  in  the  Draft  EIS  and  to 
identify  any  significant  issues  of  the 
proposed  project.  Interested  individuals, 
groups,  agencies  and  public  officials 
will  be  encouraged  to  participate.  The 
exact  date  and  location  will  be  provided 
by  mailing  list  notice  and  will  be 
published  in  major,  local  and  periodic 
newspapers  thirty  days  in  advance. 

TO  SUBMIT  SCOPING  COMMENTS,  TO 
REQUEST  ADDITIONAL  INFORMATION,  OR  TO 
BE  PLACED  ON  THE  EIS  MAIUNG  LIST, 
CONTACT:  Mr.  David  McQuiddy, 
CWPPRA  Coordinator,  Marine  and 
Wetlands  Section,  Water  Quality 
Protection  Division,  U.S.  EPA  (6WQ- 
EM),  1445  Ross  Avenue,  Dallas,  TX 
75202-2733;  telephone  (214)  665-6722  , 
e-mail  incquidclvdavid@epa.gov,  or  Ms. 
Jeanene  Peckhain,  U.S.  EPA,  Water 
Quality  Protection  Field  Office,  707 
Florida  Blvd,  Suite  B-21.  Baton  Rouge. 
LA,  70801;  telephone  (225)  389-0736,  e- 
mail  peckham.jeanene@epa.gov. 

Estimated  Date  for  Release  of  Draft 
E/S;  Winter  2003. 

Responsible  Official:  Gregg  A.  Cooke, 
Regional  Administrator. 

Dated:  April  23.  2002. 
Anne  Norton  Miller, 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  02-10344  Filed  4-25-02;  8:45  am] 
BIUUNG  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7202-5] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meetings:  Affordabiiity 
Criterion  for  Drinldng  Water  Treatment 
Technologies  for  Small  Systems 

Pursuant  to  the  Federal  Advisor\- 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Environmental  Economics  Advisory 
Committee  (EEAC)  of  the  EPA  Science 
Advisory  Board  (SAB)  to  review  the 
Agency's  affordability  criterion  for  small 
systems  under  the  Safe  Drinking  Water 
Act  Amendments  of  1996.  The  SAB  was 
established  to  provide  independent 
scientific  and  technical  advice  to  the 
EPA  Administrator  on  Agency 
positions;  in  this  case  the  methodology 
for  developing  and  applying  the 
affordability  criterion.  The  EEAC  is  a 
standing  committee  of  the  SAB  and  is 
responsible  for  reviewing  economic 
guidance  and  analyses  that  are  used  by 
EPA  in  carrying  out  its  mission. 

The  review  meeting  will  be  held  on 
June  13,  2002  at  the  Holiday  Inn  Hotel 
and  Suites,  625  First  Street,  Alexandria. 
VA  22314,  telephone  (703)  548-6300. 
The  meeting  will  start  at  9  am  and 
conclude  by  3  p.m.  on  that  date.  All 
times  noted  are  Eastern  Time.  All 
meetings  are  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  first-come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

The  review  will  be  conducted  by  the 
SAB's  Environmental  Economics 
Advisorv"  Committee.  Collectively,  the 
appointed  members  of  the  EEAC  have 
broad  expertise  in  environmental 
economics  and  their  expertise  is 
appropriate  to  address  EPA's  charge 
which  asks  the  SAB  to  address  the 
economic  aspects  associated  with 
development  and  application  of  the 
affordability  criterion.  The  SAB  will 
make  use  of  Invited  Experts  to  provide 
technical  information  and  insights  to 
inform  the  deliberations  of  the  EEAC: 
however,  these  experts  will  not  serve  as 
members  of  this  SAB  Committee  nor 
will  they  be  signatories  to  the  EEAC's 
report. 

Background 

The  1996  Safe  Drinking  Water  Act 
(SDWA)  amendments  include  a  number 


of  provisions  intended  to  help  minimize 
the  financial  impact  that  new 
regulations  will  have  on  small  drinking 
water  systems.  Several  important 
provisions  of  SDWA  (eg  .  compliance 
technologies,  variance  technologies,  and 
variances)  hinge  on  the  concept  of 
"affordability"  as  it  applies  to  smaller 
communities  across  the  countr\'  The 
Agency  currently  assesses  the 
affordability  of  new  regulations  on  the 
basis  of  (a)  an  estimated  affordability 
threshold  (the  upper  limit  for  the  costs 
of  water  bills,  including  the  costs  of 
treatment,  distribution,  and  operation), 
which  the  Agency  puts  at  a  level  of 
2.5%  of  the  median  household  income 
(MHI)  and  (b)  baseline  expenditures 
(derived  from  current  annual  water  bills 
and  MHI).  Detailed  information  on  the 
Agency's  approach  to  affordability  can 
be  found  in  the  Report  to  Congress: 
Small  System  Arsenic  Implementation 
Issues,  dated  March  2002  (see  the  report 
on  the  EPA  Web  site  at  http:// 
^^^^■^^^.  epa  .gov /safewater/ arsenic  .html). 

The  Charge 

The  Agency  is  asking  the  SAB  for 
advice  on  economic  issues  associated 
with  its  national-level  affordability 
criterion,  as  well  as  the  methodology 
used  to  establish  the  criterion.  EPA  asks 
that  while  taking  into  consideration  the 
structure  of  the  Safe  Drinking  Water  Act 
and  the  limitations  of  readily  available 
data  and  information  sources,  what  is 
the  Committee's  opinion  of  the  Agency's 
national  level  affordability  criterion, 
methodology  for  deriving  the  criterion, 
and  approach  to  applying  those  criteria 
to  national  primarv  drinking  water 
regulations  (NPDWRs)'  Specifically. 
EPA  is  seeking  the  SAB's  responses  to 
the  following  questions: 

1.  What  is  the  SAB's  view  of  the 
Agency's  basic  approach  of  comparing 
average  compliance  costs  for  an  NPDWR 
with  an  expenditure  margin,  which  is 
derived  as  the  difference  between  an 
affordability  threshold  and  an 
expenditure  baseline? 

2.  If  the  basic  approach  is  retained, 
should  a  measure  other  than  median 
income  that  captures  the  impact  on 
more  disadvantaged  households  be  used 
as  the  basis  for  the  affordability 
threshold?  If  so,  what  alternative 
measures  (e.g.,  10th  or  25th  income 
percentile,  poverty  level  income)  should 
the  Agency  consider  and  why?  What 
would  be  the  likely  effect  of  such 
alternatives  on  existing  and  future 
national  level  affordable  technology 
determinations? 

3.  What  alternatives  should  the 
Agency  consider  to  2.5%  as  the  income 
percentage  for  the  national  level 
affordabilitv  threshold,  and  what  would 
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be  the  likely  effect  of  such  alternatives 
on  existing  and  future  national  level 
affordable  technology  determinations? 
What  basis  should  the  Agency  use  to 
select  from  among  such  alternatives? 
Should  the  Agency  use  costs  of  other 
household  goods  and  services  or  risk 
reduction  activities  as  a  basis  for  setting 
the  affordability  threshold  as  was  done 
in  the  development  of  the  current 
criteria? 

4.  Does  the  Committee  believe  the 
Agency  should  consider  approaches  to 
calculating  the  national  "expenditure 
baseline"  other  than  those  used  by  the 
Agency  heretofore? 

5.  Does  the  Committee  believe  that 
separate  national  level  affordability 
criterion  should  be  developed  for 
ground  water  and  surface  water 
systems? 

6.  Should  the  Agency  include  an 
evaluation  of  the  potential  availability 
of  financial  assistance  (e.g.,  Drinking 
Water  State  Revolving  Fund)  in  its 
national  level  affordability  criterion?  If 
so.  how  could  the  potential  availability 
of  such  financial  assistance  that  reduces 
household  burden  be  taken  into 
consideration? 

7.  Is  there  a  need  for  making 
affordable  technology  determinations  on 
a  regional  rather  than  a  national  basis? 
Does  adequate,  readily  available 
information  exist  to  support  such  an 
approach?  EPA  is  still  exploring  the 
degree  of  flexibility  afforded  by  SDWA 
to  make  regional  determinations,  but 
would  appreciate  the  Committee's 
advice  on  whether  such  determinations 
are  feasible  and  warranted. 

Approach  to  Conducting  the  Review 

EPA  has  asked  the  Science  Advisory 
Board  for  advice  on  economic  issues 
associated  with  its  national-level 
affordability  criterion.  In  addition  to  its 
focused  discussion  on  the  economic 
aspects  of  this  issue  with  the  SAB,  EPA 
intends  to  obtain  input  on  broader 
aspects  of  the  criterion  and  the  process 
for  its  establishment,  from  its  National 
Drinking  Water  Advisory  Council 
(NDWAC)  and  through  interactions  with 
a  broad  group  of  stakeholders  that  it 
intends  to  convene  subsequent  to  the 
SAB  review. 

The  SAB  has  determined  that  the 
appropriate  Panel  for  conducting  this 
focused  review  is  its  Environmental 
Economics  Advisory  Committee  (EEAC), 
complemented  by  Invited  Experts  who 
can  provide  EEAC  members  with 
information  on  and  insights  into 
drinking  water  treatment  techniques.  By 
this  notice,  the  public  is  invited  to 
suggest  names  of  experts  who  are 
appropriate  for  use  as  invited  experts  in 
this  regard.  The  Invited  Experts  will  not 


be  members  of  the  Panel,  per  se.  and 
will  not  be  signatories  to  the  EEAC's 
report,  nor  will  they  be  a  part  of  analysis 
of  balance  of  bias  on  this  topic  for  the 
EEAC  itself.  Suggestions  for  Invited 
Experts  should  include  the  individual's 
name,  affiliation,  position,  contact 
information  (telephone  nimiber,  mailing 
address,  and  email  address  and/or  Web 
site),  a  current  resume  (preferably  in 
electronic  form),  and  a  statement 
regarding  the  nominee's  background, 
experience,  and  qualifications  to  serve 
as  an  Invited  Expert  for  this  activity. 

Biographical  sKetches  of  the  EEAC 
members  who  are  participating  in  this 
review  can  be  foimd  on  the  SAB  Web 
site  at  www.epa.gov/SAB/.  By  this 
notice,  the  public  is  invited  to  provide 
the  EPA  Science  Advisory  Board  with 
information  or  analyses  pertinent  to  the 
service  of  any  of  these  individuals  on 
the  review.  Information,  preferably  in 
electronic  form,  must  be  received  no 
later  than  May  10.  2002.  Information 
should  be  sent  by  mail  to  Mr.  Thomas 
O.  Miller.  Designated  Federal  Officer, 
SAB  Environmental  Economics 
Advisory  Committee  (see  contact 
information  below).  A  final  roster  of  the 
participating  EEAC  members,  along 
with  the  Invited  Experts,  will  be  placed 
on  the  SAB  Website  no  later  than  May 
14.  2002. 

The  EEAC  will  deliberate  in  public 
session  on  June  13.  2002  in  Alexandria, 
VA  at  the  Holiday  Inn  Hotel  and  Suites, 
625  First  Street,  Alexandria,  VA  22314, 
telephone  (703)  548-6300.  The  Meeting 
will  convene  at  9  a.m.  and  adjourn  no 
later  than  3  p.m.  Eastern  DayUght  Time. 
Not  later  than  four  weeks  prior  to  the 
meeting,  the  Agency  will  send  the  group 
background  information  that  will  be  the 
focus  of  their  discussion  at  the  public 
meeting.  Material  distributed  to  the 
EEAC  and  Invited  Experts  will  be 
available  from  the  Agency,  not  the  SAB 
itself.  To  obtain  copies  of  materials 
provided  to  the  SAB.  members  of  the 
public  should  contact  by  mail  Mr.  Amit 
Kapadia.  US  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
Drinking  Water,  Standards  and  Risk 
Management  Division  (4607M),  1200 
Pennsylvania,  Ave.,  NW,  Washington, 
DC  20460;  by  e-mail 
kapadia.amit@epa.gov,  by  FAX  at  (202) 
564-3760;  or  by  telephone  at  (202)  564- 
4879. 

Approximately  four  weeks  after  the 
face-to-face  meeting,  the  EEAC  and 
Invited  Experts  will  have  a  contingency 
conference  call  to  resolve  any 
outstanding  issues  before  sending  their 
report  to  the  SAB  Executive  Committee 
for  action  and  subsequent  transmittal  to 
the  Administrator.  The  date  and  time  of 
the  contingency  conference  call  will  be 


posted  on  the  SAB  Web  site 
lwww.epa.gov/sab]  by  lune  15,  2002. 
FOR  FURTHER  INFORMATION:  Any  member 
of  the  public  wishing  further 
information  concerning  this  meeting  or 
who  wishes  to  submit  brief  oral 
comments  must  contact  Mr.  Thomas  O. 
Miller,  Designated  Federal  Officer,  SAB 
Environmental  Economics  Advisory 
Committee,  USEPA  Science  Advisory 
Board  (1400A),  Suite  6450CC,  1200 
Permsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone/voice  mail  at  (202) 
564-4558;  fax  at  (202)  501-0582;  or  via 
e-mail  at  miUer.tom@epa.gov.  Requests 
for  oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Mr. 
Miller  no  later  than  noon  Eastern  Time 
five  business  days  prior  to  the  meeting 
date  Qune  6,  2002).  See  below  for  time 
limitations  on  public  comments. 

Members  of  me  public  desiring 
additional  information  about  the 
meeting  location  must  contact  Ms. 
Renee  Cooper- Wilson,  EPA  Science 
Advisory  Board  (1400A),  Suite  6450N, 
U.S.  EPA,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone/ 
voice  mail  at  (202)  564-^533;  fax  at 
(202)  501-0582;  or  via  e-mail  at 
cooper.renee@epa.gov. 

A  copy  of  the  draft  agenda  for  each 
meeting  will  be  posted  on  the  SAB  Web 
site  {www.epa.gov/SAB/]  (under  the 
AGENDAS  subheading)  approximately 
10  days  before  that  meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  othenvise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
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to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signatiu-e,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
conunents  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mi. 
Miller  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Web  site 
[http://www.epa.gov/sab]  and  in  the 
Science  Advisory  Board  FY2001  Annual 
Staff  Report  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 

Dated:  April  22,  2002. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  02-10338  Filed  4-25-02:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7201-9] 

Office  of  Research  and  Development; 
Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Gommittee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Reseeirch  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  will  hold  an  Executive 
Committee  Meeting. 


DATES:  The  Meeting  will  be  held  on  May 
14,  2002.  On  Tuesday.  May  14.  the 
Meeting  will  begin  at  8:30  a.m..  and 
adjourn  at  4:30  p.m.  Times  noted  are 
Eastern  Time. 

ADDRESSES:  The  Meeting  will  be  held  at 
the  Renaissance  Washington  Hotel,  999 
Ninth  Street,  NW.,  Washington.  DC 
20001,  (202)898-9000. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  be  limited  to: 
Discussion  of  BOSC  Sub-Committee 
draft  reports  of  ORD  Labs/Centers  site 
visits.  Ad-hoc  Subcommittee  on 
Communications  Progress  Report,  and 
Multi-year  Planning  Process. 

Anyone  desiring  a  draft  agenda  may 
fax  their  request  to  Shirley  R.  Hamilton 
at  (202)  565-2444.  The  meeting  is  open 
to  the  public.  Any  member  of  the  public 
wishing  to  make  a  presentation  at  the 
meeting  should  contact  Shirley 
Hamilton,  Designated  Federal  Officer, 
U.S.  Environmental  Protection  Agency, 
Board  of  Scientific  Coimselors,  Office  of 
Research  and  Development  (8701 R), 
1200  Peimsylvania  Avenue,  NW., 
Washington,  DC  20460;  or  by  telephone 
at  (202)  564-6853.  In  general  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  (8701R),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  (202)  564-6853. 

Dated:  April  19,  2002. 
Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 
Research. 

[FR  Doc.  02-10337  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0013;  FRL-6833-8] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 


(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  by  registrants 
to  voluntarily  cancel  certam  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
October  23,  2002.  unless  indicated 
otherwise,  orders  will  be  issued 
canceling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 

mail:  James  A,  Hollins.  Information 
Resources  Ser\'ices  Division  (7502C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  WW..  Washington. 
DC  20460;  telephone  number:  (703) 
305-5761;  e-mail  address: 
hollins.iames@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

B  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations.""  Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
u'ww. epa.gov/fedrgstr/ . 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  cancel  56  pesticide  products 
registered  under  section  3  or  24(cl  of 
FIFR,\.  These  registrations  are  listed  in 
sequence  by  registration  number  (or 
company  number  and  24(c)  number)  in 
Table  1  of  this  unit: 
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Registration  no. 


Table  1  .—Registrations  With  Pending  Requests  for  Cancellation 


Product  Name 


Chemical  Name 


000004-00302 

Bonide  Flea  Beater 

Bendiocarb  (2,2-dimethyl-1 ,3-benzoldioxol-4-yl  methylcarbamate) 

000070-00260                           Rigo  Fire  Ant  Killer 

Bendiocarb  (2,2-dimethyl-1,3-ben20ldioxol-4-yl  methylcarbamate) 

000070-00270                           Rigo  Insect  Killer  Dust 

Bendiocarb  (2,2-dimethyl-1,3-benzoldioxol-4-yl  methylcarbamate) 

f-  --    ■  ■ 

000100  ID-96-0010                  Supracide  25WP  Insecticide-Miticide 

O.O-Dimethyl  phosphorodithioate,  S-ester  with  4-(mercaptomethyl)-2- 

000241  AZ-92-0007                 Prowl  3.3  EC  Hert3icide 

W-(1-Ethylpropyl)-3,4-dimethyl-2,6-dinitrobenzenamine 

000264  ID-93-0014 

Rovral  Fungicide 

3-(3,5-Dichlorophenyl)-/V-(1 -methylethyl)-2,4-dioxo-1 - 
imida7olidinecarboxamide 

000270-00320                         Bendiocarb  2.5  Insecticide  Granules 

Bendiocarb  (2,2-dimethyl-1,3-benzoldioxol-4-yl  methylcarbamate) 

000400  AZ-81-0022               1  Comite  Agricultural  Miticide 

2-(p-tert-Butylphenoxy)cyclohexyl  2-propynyl  sulfite 

000524  OR-99-0047              i  Mon-65005  Herbicide 

Isopropylamine  glyphosate  (A/-{phosphonomethyl)glycine) 

000524  OR-99-0048              i  Mon-65005  Herbicide 

Isopropylamine  glyphosate  (/V-{phosphonomethyl)glycine) 

000524  WA-99-0029 

Mon-65005  Herbicide 

Isopropylamine  glyphosate  (N-  (phosphonomethyl)glycine) 

000524  WA-99-0031              '  Mon-65005  Herbicide 

Isopropylamine  glyphosate  (A/-{phosphonomethyl)glycine) 

000707  AZ-79-0036                Kerb  50-W  Selective  Herbicide 

] 

Propyzamide 

000769-00739 

Trac  Bug  Duster 

Bendiocarb  {2,2-dimethyl-1 ,3-benzoldioxo(-4-yl  methylcarbamate) 

000769-00740 

Smcp  Insect  Dust 

Bendiocarb  (2,2-dimethyl-1 .3-benzoldioxol-4-yl  methylcarbamate) 

000769-00899 

Pratt  Ant  and  Temiite  Killer 

Bendiocarb  (2,2-dimethyt-1.3-benzoldioxol-4-yl  mettiytearbamate) 

000802-00570 

Lilly/Miller  Casoran  Granules 

2,6-Dichlorobenzonitrile 

000802-00581 

Lilly/Miller  Funginil  Lawn  and  Garden 
Fungiade 

Tetrachloroisophthatonitrile 

000909-00095 

Cooke  Daconil  Lawn  and  Garden  Fun- 
gicide 

Tetrachloroisophthalonitrile 

001677-00170 

Monarch  Super  Kabon 

Alkyl*  dimethyl  benzyl  amnrranium  chloride  *(50%Cu,  40%Ci2.  10%Ci6) 

003125-00402 

Sencor    Sdupak    75%    Dry    Flowable 
Herbicide 

1 ,2,4-Tria2in-5(4H)-one,  4-amino-6-(1 ,1-dimethy^ethyl)-3-(methylthio)- 

004581  AZ-87-0018 

Des-I-Cate 

7-Oxabicyc^o(2.2. 1  )heptane-2,3-dteart>oxylic  ackJ.  compd.  with  N,  N- 

005887-00153 

Black  Leaf  Wasp  &  Hornet  Killer 

(Butyk»rbity1)(6-propylptperonyl)   ether  80%   and   related  compounds 
20% 

Bendkx^arb  (2,2-dimethyl-1,3-benzokJioxo<-4-yt  methylcarbamate) 

005905  AZ-93-001 1                 5IB  Dimettioate  Systemic  Insecticide 

O.O-Dimethyl  S-((methy1carbamoyl)methyl)  phosphorodithioate 

■■'  ■ 1 

007401-00067 

Ferti-Lome     Rose     Spray     containing 
Diazinon  &  Daconil 

O.O-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)  phosphorothioate 

Tetrachloroisophthalonitrile 

007401-00113 

Ferti-Lome  Citrus  &  Ornamental  Spray 

0.0,0',0-Tetraethyl  S,ff-methylene  bis(phosphorodithioate) 

Aliphatic  petroleum  hydrocartx>ns 

007401-00325                        ,  Ferti-Lome  Roach  Powder 

Bendiocarb  (2,2-dimethyl-1,3-benzoldioxol-4-yl  methylcarbamate) 

007401-00346                          Ferti-Lome  Ant  +  Roach  Powder 

Bendiocarb  (2,2-dimethy(-1,3-benzoldioxol-4-yl  methylcartjamate) 

009779  AZ-96-0001               j  Dimate  4E 

O.O-Dimethyl  S-((methylcarbamoyl)methyl)  phosphorodithioate 

009779  WA-87-0022                Dimethoate  4E 

O.O-Dimethyl  S-((methylcarbamoyl)methyl)  phosphorodithioate 

009779  WA-92-0005 

Phorate  20-G 

O.O-Diethyl  S((ethylthio)methyl)  phosphorodithioate 
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Table  1  .—Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  no. 


009779  WA-97-001 9 


009779  WA-97-0031 


010163  AZ-80-0010 


010163  AZ-99-0002 


010163^10-95-0001 


010163  ID-95-0002 


010163  ID-97-0005 


010163  OR-99-0053 


010182  AZ-01-0004 


010182  AZ-91 -0008 


010182  AZ-95-0002 


010182  AZ-98-O006 


010707  NV-93-0006 


012455  OR-85-0038 


028293-00266 


034704  AZ-81-0001 


034704  AZ-88-0007 
051036  AZ-89-0011 


058185-00018 


062719-00384 


062719-00385 


062719-00390 


067959-00001 


071949-00013 


Product  Name 


Cnemicai  Name 


Dimate  4E 


O.O-Dimethyl  S-((methylcarbamoyl)methyl)  phosphorodrthioate 


Dimate  4E 


0,0-Dimethyl  S-((methylcarbamoyl)methyl)  phosphorodithioate 


Gowan  Dimethoate  E267 


O.O-Dimethyl  S-{(methylcart>amoyl)methyl)  phosphorodithtoate 


Supracide  25WP 


-4- 


O.O-Dimethyl  phosphorodilhioate,  S-ester  with  4-(mercaptomethyl)-2- 


Metasystox-R  Spray  Concentrate 


S-(2-{Ethylsultinyl)ethyl)  O.O-dimethyl  phosphorothioale 


Metasystox-R  Spray  Concentrate 


S-(2-(Ettnylsul1inyl)ethyl)  O.O-dimethyl  phosphorothioate 


Savey  Ovicide/Mrticide  50-WP 


Supracide  25W 


trans-5-(4-Chlorophenyl)-N-cyclohexyl-4-methyl-2-oxo-3- 
thtazolidinecartxjxamide 


O.O-Dimethyl  phosphorodrthioate,  S-ester  with  4-(mercaptomethy1)-2- 


Cyclone  Concentrate/Gramoxone  Max     ]  1,1'-Dimethy(-4,4-bipyndinium  dichlonde 


Staufter  Eptam  7-E  Granules 


S-Ethyl  dipropylthiocarbamate 


S-Ethyl  dipropytthiocartjamate 


Eptam  (R)  20.  G  Granules 


Gramoxone  Extra  Hertxcide 


SEthyl  dipropylthiocarbamate 


1,1'-Dimethyl-4,4-bipyndinium  dtchlonde 


Magnacide  H  Herbicide 


2-Propenal 


Ditrac  Rat  and  Mouse  Bait 


2-{Diphenylacetyl)-1 ,3-indandione 


Dursban  Plus  Resmethnn  Concentrate 


Dimethogon  267  EC 


O.O-Diethyl  0-(3.5.6-tnchloro-2-pyndyl)  phosphorothioate 


(5-Benzyl-3-turyl)methyl 
methylpropenyl)cyclopropanecarboxylate 


2,2-dimethy)-3-(2- 


0,0-Dimethyl  S-((methyk;art>amoyl)methyl)  phosphorodrthioate 


Clean  Crop  Dimethoate  400 


O.O-Dimethyl  S((methylcarbamoyl)methyl)  phosphorodrthioate 


Dimethoate  4E  Systemic  Insecticide 


Dycarb   76   WP   Insecticide   tor   Horti- 
culture Plants 


O.O-Dimethyl  S-((methylcart)amoyl)methyl)  phosphorodrthioate 


Bendiocarb  {2.2-dimethyl-1,3-benzoldioxol-4-yl  methylcarbamate) 


Karathane  WD  Fungicide/miticide 


2,4-Dinitro-6-octyr    phenyl    crotonate,    2.6-dinrtro-4-octyl'    phenyl    cro- 
tonate  and 


Karathane  Liquid  Concentrate 


2,4-Dinrtro-6-octyl'    phenyl   crotonate.    2,6-dinrtro-4-octyl'    phenyl    cro- 
tonate and 


Karathane  Technical 


2,4-Dinrtro-6-octyl*    phenyl    crotonate.    2.6-dinrtro-4-octyr    phenyl    cro- 
tonate and 


Trifluralin  Technical 


Trifluralin  (a,a,a-trifluro-2.6-dinitro-/V,/V-dipropyl-p-1oluidine) 


Ford's  Ant,  Roach  and  Insect  Powder      !  Bendiocarb  (2,2-dimethyl-1 .3-benzoldioxol-4-yl  methylcarbamate) 


Unless  a  request  is  withdrawn  by  the 
registrant  within  180  days  (unless 
indicated  otherwise)  of  publication  of 
this  notice,  orders  will  be  issued 
canceling  all  of  these  registrations. 
Users  of  these  pesticides  or  anyone  else 
desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant 
directly  during  the  indicated  comment 
period. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 


registrants  of  the  products  in  Table  1  of 
this  unit,  in  sequence  by  EPA  company 
number: 


Table  2.— Registrants  Requesting 
Voluntary  Cancellation 


EPA  Company 
no. 


Company  Name  and  Ad- 
dress 


000004  Bonide  Products,  Inc    6301 

Sutliti  Rd    Onskany.  NY 
13424 
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Table  2.— Registrants  Requesting 
Voluntary  Cancellation— Con- 
tinued 


EPA  Company        Company  Name  and  Ad- 
no                                dress 

000070                 Value  Gardens  Supply,  LLC, 
Box  585.  St.  Joseph,  MO 
64502. 

000100 

Syngenta  Crop  Protection. 
Inc.,  Box  18300,  Greens- 
boro, NC  27419. 

000241 

BASF  Corp..  Box  13528,  Re- 
search Triangle  Park,  NC 
27709 

000264 


000270 


000400 


000524 


000707 


000769 


000802 


005887 


Aventis  Cropscience  USA 
LP.  2  T.W  Alexander 
Drive  Box  12014,  Re- 
search Tnangle  Park,  NC 
27709. 


Farnam  Companies  Inc  . 
Box  34820,  Phoenix,  AZ 
85067 


Uniroyal  Chemical  Co  Inc  ,  / 
Suljsidiary  of  Crompton 
Corp.,  74  Amity  Rd.  Beth- 
any, CT  06524. 


Monsanto  Co,  600  13th 
Street,  NW  Suite  660. 
Washington,  DC  20005. 


Rohm  &  Haas  Co,  Attn: 
James  V  Hagan,  100 
Independence  Mall  W., 
Philadelphia,  PA  19106. 


Value  Gardens  Supply,  LLC, 
Box  585,  St.  Joseph,  MO 
64502 


Lilly  Miller  Brands,  Agent 
For:  Central  Garden  & 
Pet,  16201  SE  98th, 
Clackamas.  OR  97015. 


000909 

Lilly  Miller  Brands,  Agent 
For:  Central  Garden  & 
Pet,  16201  SE  98th, 
Clackamas,  OR  97015. 

001677 

Ecolab  Inc.,  370  Wabasha 
St.  Ecolab  Center,  St 
Paul,  MN  55102. 

003125 

Bayer  Corp,,  Agnculture  Di- 
vision, 8400  Hawthom  Rd 
Box  4913,  Kansas  City, 
MO  64120. 

004581 

Cerexagn,  Inc.,  630  Free- 
dom Business  Center, 
Suite  402,  King  Of  Pms- 
sia,  PA  19046. 

Value  Gardens  Supply,  LLC. 
Box  585,  St.  Joseph,  MO 
64502. 


Table  2.— Registrants  Requesting 
Voluntary  Cancellation — Con- 
tinued 


EPA  Company 
no 

Company  Name  and  Ad- 
dress 

005905 

Helena  Chemical  Co,  225 
Schilling  Blvd.,  Suite  300, 
Coltierville,  TN  38017. 

007401 

Brazos  Associates,  Inc., 
Agent  For:  Voluntary  Pur- 
chasing Group  In,  2001 
Diamond  Ridge  Drive, 
Carrollton,  TX  75010. 

009779 

Agnliance,  LLC,  Box  64089, 
St  Paul,  MN  55164. 

010163 

Gowan  Co,  Box  5569, 
Yuma.  AZ  85366. 

010182 

Zeneca  Ag  Products,  Inc., 
1800  Concord  Pike.  Wil- 
mington, DE  19850. 

010707 

Baker  Petrolite  Corp.,  12645 
W  Airport  Blvd., 
Sugariand,  TX  77487. 

012455 

Bell  Laboratories  Inc.,  3699 
Kinsman  Blvd,  Madison, 
Wl  53704. 

028293 

Unicorn  Laboratories,  12385 
Automobile  Blvd.,  Clear- 
water, FL  33762. 

034704 

Jane  Cogswell,  Agent  For: 
Platte  Chemical  Co  Inc., 
Box  667,  Greeley,  CO 
80632. 

051036 

Micro-Flo  Co.  LLC,  Box 
772099,  Memphis,  TN 
38117. 

058185 

Scotts-Sierra  Crop  Protec- 
tion Co.,  Attn:  Vincent 
Snyder,  Jr.,  14111 
Scottslawn  Rd,  Marysville, 
OH  43041. 

062719 

Dow  Agrosciences  LLC, 
9330  Zionsville  Rd  308/ 
2E225,  Indianapolis,  IN 
46268. 

067959 

Tri  Corp.,  10260  Westheimer 
Rd  -  Ste  230,  Houston.  TX 
77042. 

071949 

QMS  Investments,  Inc.,  c/o 
Delaware  Corporate  Man- 
agement, 1105  N.  Market 
Street,  Wilmington,  DE 
19899. 

*  There  is  a  30-day  comment  period  on  reg- 
istrations for  EPA  company  numbers  007401 
and  07 1949 

III.  Loss  of  Active  Ingredients 

Unless  the  request  for  cancellations 
are  withdrawn,  one  pesticide  active 


ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  pesticidal  use 
are  encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 
their  withdrawing  the  request  for 
cancellation.  The  active  ingredient  is 
listed  in  the  following  Table  3,  with  the 
EPA  company  and  CAS  number. 

Table  3.— Active  Ingredient  Dis- 
appearing AS  A  Result  of  Reg- 
istrant's Request  to  Cancel 


CAS  No. 


Chemical 
Name 


EPA  Company 
No. 


39300- 
45-3 


Dinocap 


062719 


rv.  what  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled, 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

V.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  October  23,  2002,  unless 
indicated  otherwise.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements, 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
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June  26,  1991  (56  FR  29362)  (FRL- 
3846-4).  Exceptions  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Envirorunental  protection.  Pesticides 
and  pests. 

Dated:  April  15.  2002. 
Linda  Vlier  Moos, 

Acting  Director.  Information  Resources 

Services  Division.  Office  of  Pesticide 

Programs. 

[FR  Doc.  02-10340  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

April  19,  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 


Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  June  25,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  1-C804,  Washington, 
DC  20554  or  via  the  internet  to 
iboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jboIey@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0309. 

Title:  Section  74.1281,  Station 
Records. 

FormNo.:'N/A. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit,  not-for-profit  institutions,  state, 
local,  or  tribal  government. 

Number  of  Respondents:  3,600  FM 
translator  and  FM  booster  stations. 

Estimated  Time  Per  Response:  1  hour 
per  station. 

Total  Annual  Burden:  3,600  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden :N/ A. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Needs  and  Uses:  Section  74.1281 
requires  that  licensees  of  FM  translator/ 
booster  stations  maintain  adequate 
records.  These  records  include  the 
current  instrument  of  authorization, 
official  correspondence  with  the 
Commission,  maintenance  records, 
contracts,  permission  for  rebroadcasts 
and  other  pertinent  documents.  They 
also  include  entries  concerning  any 
extinguishment  or  improper  operation 
of  tower  structure  lights.  The  data  is 


used  by  FCC  staff  in  investigations  to 
assure  that  the  licensee  is  operating  in 
accordance  with  the  technical 
requirements  as  specified  in  the  FCC 
Rules  and  with  the  station 
authorization,  and  is  taking  reasonable 
measures  to  preclude  interference  to 
other  stations. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Secretary 

[FR  Doc.  02-10364  Filed  4-25-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  02-7;  FCC  02-118] 

Common  Carrier  Services:  In-Region 
InterLATA  Service*— Verizon  New 
England  Inc.  et  al.;  Application  To 
Provide  Services  In  Vermont 

Application  bv  Verizon  New  England  Inc  . 
Bell  Atlantic  Communications,  Inc.  (d/b/a 
Verizon  Long  Distance).  NYNEX  Long 
Distance  Company  [dfhia  Verizon  Enterprise 
Solutions).  Verizon  Global  Networks  Inc., 
and  Verizon  Select  Services  Inc..  Pursuant  to 
Section  271  of  the  Telecommunications  Act 
of  1996,  For  .Authorization  To  Provide  In- 
Region,  InterLATA  Service  in  the  State  of 
Vermont 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  This  document  grants  the 
section  271  application  of  Verizon  New 
England  Inc..  et  al  (Verizon)  for 
authority  to  enter  the  interLATA 
telecommunications  market  in  the  state 
of  Vermont.  The  Commission  grants 
Verizon's  application  based  on  its 
conclusion  that  Verizon  has  satisfied  all 
of  the  statutory  requirements  for  entry, 
and  opened  its  local  exchange  markets 
to  full  competition. 
DATES:  Effective  April  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  lulie 
Veach,  Senior  Attorney.  Wireline 
Competition  Bureau  (VVCB).  at  (202) 
418-1580  or  via  the  Internet  at 
jveach@fcc.gov.  The  complete  text  of 
this  MO&O  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257.  Washington.  DC  20554. 
Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202)418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MO&O)  in  CC  Docket  No.  02-7,  FCC 
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02-118.  adopted  April  17,  2002,  and 
released  April  17,  2002.  This  full  text 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov/Bureaus/ 
Common_Carrier/in- 
regionapplications/verizonvt/ 
welcome.html. 

S)mopsis  of  the  Order 

1.  History  of  the  Application.  On 
January  17,  2002,  Verizon  filed  an 
application  (Vermont  Application), 
pursuant  to  section  271  of  the 
Telecommunications  Act  of  1996,  with 
the  Commission  to  provide  in-region, 
interLATA  service  in  the  state  of 
Vermont. 

2.  The  Vermont  Board's  Evaluation. 
The  Vermont  Public  Service  Board 
(Vermont  Board)  conducted  a 
comprehensive  evaluation  of  Verizon's 
compliance  with  section  271,  which 
included  five  days  of  evidentiary 
hearings.  The  Vermont  Board  concluded 
that  Verizon  met  the  checklist 
requirements  of  section  271(c)  and  has 
taken  the  appropriate  steps  to  open  the 
local  exchange  and  exchange  access 
markets  in  Vermont  in  accordance  with 
standards  set  forth  in  the  Act. 
Consequently,  the  Vermont  Board 
recommended  that  the  Commission 
approve  Verizon's  in-region,  interLATA 
entry  in  its  (February  6,  2002) 
evaluation  of  the  Vermont  Application. 

3.  The  Department  of  Justice  s 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  of  Verizon's  Vermont 
Application  on  February  21,  2002,  and 
recommended  approval  of  the  Vermont 
Application  subject  to  the  Commission 
satisfying  itself  as  to  pricing  issues 
raised  by  commenters  for  UNEs  in 
Vermont. 

Primary  Issues  in  Dispute 

4.  Compliance  with  Section 
27l(c](lj(A).  The  Commission 
concludes  that  Verizon  demonstrates 
that  it  satisfies  the  requirements  of 
section  271(c)(1)(A)  based  on  the 
interconnection  agreements  it  has 
implemented  with  competing  carriers  in 
Vermont.  The  record  demonstrates  that 
competitive  LECs  serve  some  business 
and  residential  customers  using 
predominantly  their  own  facilities. 

5.  Checklist  Item  2 — Unbundled 
Network  Elements.  Based  on  the  record, 
the  Commission  finds  that  Verizon's 
Vermont  UNE  rates  are  just,  reasonable, 
and  nondiscriminatory  as  required  by 


section  251(c)(3),  and  are  based  on  cost 
plus  a  reasonable  profit  as  required  by 
section  252(d)(1).  Thus,  Verizon's 
Vermont  UNE  rates  satisfy  checklist 
item  2.  The  Commission  has  previously 
held  that  it  will  not  conduct  a  de  novo 
review  of  a  state's  pricing 
determinations  and  will  reject  an 
application  only  if  either  "basic  TELRIC 
principles  are  violated  or  the  state 
commission  make  clear  errors  in  the 
actual  findings  on  matters  so  substantial 
that  the  end  result  falls  outside  the 
range  that  a  reasonable  application  of 
TELJ^IC  principles  would  produce."  The 
Vermont  Board  concluded  that 
Verizon's  UNE  rates  satisfied  the 
requirement  of  checklist  item  2.  While 
the  Commission  has  not  conducted  a  de 
novo  review  of  the  Vermont  Board's 
pricing  determinations,  the  Commission 
has  followed  the  urging  of  the 
Department  of  Justice  to  examine 
commenters'  complaints  regarding  UNE 
pricing. 

6.  After  carefully  reviewing  these 
complaints,  the  Commission  concludes 
that  the  Vermont  Board  followed  basic 
TELRIC  principles  emd  the  complaints 
do  not  support  a  finding  that  the 
Vermont  Board  committed  clear  error  in 
adopting  Verizon's  switching  and  Daily 
Usage  File  (DUF)  rates.  Thus,  the 
Commission  concludes  that  Verizon's 
Vermont  UNE  rates  satisfy  the 
requirement  of  checklist  item  2. 

7.  The  Commission  also  concludes 
that  Verizon  meets  its  obligation  to 
provide  nondiscriminatory  access  to  its 
operations  support  systems  (OSS). 
Verizon  provided  evidence  that  its 
Massachusetts  OSS  and  Vermont  OSS 
are  substantially  the  same;  therefore  the 
Conmiission  finds  that  evidence 
concerning  Verizon's  Massachusetts 
OSS  is  relevant  and  should  be 
considered  in  this  proceeding. 

8.  Pursuant  to  this  checklist  item, 
Verizon  must  also  provide 
nondiscriminatory  access  to  network 
elements  in  a  manner  that  allows  other 
carriers  to  combine  such  elements. 
Based  on  the  evidence  in  the  record, 
Verizon  demonstrates  that  it  provides  to 
competitors  combinations  of  already- 
combined  network  element  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  combine 
those  elements  themselves. 

Other  Checklist  Items 

9.  Checklist  Item  1 — Interconnection. 
Based  on  the  evidence  in  the  record,  the 
Commission  concludes  as  did  the 
Vermont  Board  that  Verizon 
demonstrates  that  it  provides 
interconnection  and  collocation  in 
accordance  with  the  requirements  of 


section  251(c)(2)  and  as  specified  in 
section  271  and  applied  in  the 
Commission's  prior  orders. 

10.  Checklist  Item  4— Unbundled 
Local  Loops.  Verizon  has  adequately 
demonstrated  that  it  provides 
unbundled  local  loops  as  required  by 
section  271.  More  specifically,  Verizon 
establishes  that  it  provides  access  to 
stand  alone  xDSL-capable  loops,  high- 
capacity  loops,  and  digital  loops.  Also, 
Verizon  provides  voice  grade  loops, 
both  as  new  loops  and  through  hot-cut 
conversions,  in  a  nondiscriminatory 
manner.  Finally,  Verizon  has 
demonstrated  that  it  has  a  line-sharing 
and  line-splitting  provisioning  process 
that  affords  competitors 
nondiscriminatory  access  to  these 
facilities. 

11.  In  the  Commission's  overview  of 
Verizon's  performance  data,  it  relies 
primarily  on  Vermont  performance  data 
(supplemented  with  Massachusetts 
data)  collected  and  submitted  by 
Verizon  under  the  state-adopted  carrier- 
to-carrier  standards.  Verizon  provides 
evidence  and  performance  data 
establishing  that  it  can  efficiently 
furnish  unbundled  loops,  for  the 
provision  of  both  traditional  voice 
services  and  various  advanced  services, 
to  other  carriers  in  a  nondiscriminatory 
maimer. 

12.  Checklist  Item  5  "  Unbundled 
Local  Transport.  Section  271(c)(2)(B)(v) 
of  the  competitive  checklist  requires  a 
BOC  to  provide  "local  transport  from 
the  trunlc  side  of  a  wireline  local 
exchange  carrier  switch  unbimdled  from 
switching  or  other  services."  The 
Commission  concludes,  as  did  the 
Vermont  Board  that  based  upon  the 
evidence  in  the  record,  that  Verizon 
demonstrates  that  it  provides  both 
shared  and  dedicated  transport, 
including  dark  fiber,  in  compliance  with 
the  requirements  of  checklist  item  5. 

13.  Checklist  Item  13 — Reciprocal 
Compensation.  Based  on  the  evidence 
in  the  record,  the  Commission 
concludes  that  Verizon  demonstrates 
that  it  satisfies  this  checklist  item. 
While  one  commenter  claims  that 
Verizon  fails  to  meet  the  requirement  of 
checklist  13  to  provide  reciprocal 
compensation  for  transport  and 
termination  of  local  calls  to  competing 
carriers,  the  Commission  finds  that  the 
commenter's  claim  is  not  appropriately 
resolved  in  a  section  271  proceieding. 

14.  Checklist  Items  3,  6-12, 14.  An 
applicant  under  section  271  must 
demonstrate  that  it  complies  with 
checklist  item  3  (poles,  ducts,  conduits, 
and  rights  of  way),  item  6  (unbundled 
local  switching),  item  7  (911/E911 
access  and  directory  assistance/operator 
services),  item  8  (white  page  directory 
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listings),  item  9  (numbering 
administration),  item  10  (databases  and 
associated  signaling),  item  11  (number 
portability),  item  12  (local  dialing 
parity),  and  item  14  (resale).  Based  on 
the  evidence  in  the  record,  and  in 
accordance  with  Commission  rules  eind 
orders  concerning  compliance  with 
section  271  of  the  Act,  the  Commission 
concludes  that  Verizon  demonstrates 
that  it  is  in  compliance  with  these 
checklist  items  in  Vermont.  The 
Vermont  Board  also  concluded  that 
Verizon  complies  with  the  requirements 
of  each  of  these  checklist  items. 

Other  Statutory  Requirements 

15.  Section  272  Compliance.  Verizon 
has  demonstrated  that  it  complies  with 
the  requirements  of  section  272. 
Significantly,  Verizon  provides 
evidence  that  it  maintains  the  same 
structural  separation  and 
nondiscrimination  safeguards  in 
Vermont  as  it  does  in  Pennsylvania, 
New  York,  Connecticut,  and 
Massachusetts — states  in  which  Verizon 
has  already  received  section  271 
authority. 

16.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  The  Commission  views 
the  public  interest  requirement  as  an 
opportunity  to  review  the  circumstances 
presented  by  the  application  to  ensure 
that  no  other  relevant  factors  exist  that 
would  frustrate  the  congressional  intent 
that  markets  be  open,  as  required  by  the 
competitive  checklist,  and  that  the 
applicant's  entry  into  the  in-region, 
interLATA  market  will  therefore  serve 
the  public  interest  as  Congress  expected. 
While  no  one  factor  is  dispositive  in  this 
analysis,  the  Commission's  overriding 
goal  is  to  ensure  that  nothing 
undermines  its  conclusion  that  markets 
are  open  to  competition. 

17.  The  Commission  finds  that, 
consistent  with  its  extensive  review  of 
the  competitive  checklist,  barriers  to 
competitive  entry  in  the  local  market 
have  been  removed  and  the  local 
exchange  market  today  is  open  to 
competition.  The  Commission  also  finds 
that  the  record  confirms  its  view  that  a 
BOC's  entry  into  the  long  distance 
market  will  benefit  consumers  and 
competition  if  the  relevant  local 
exchange  market  is  open  to  competition 
consistent  with  the  competitive 
checklist.  The  Commission  also  finds 
that  the  performance  monitoring  and 
enforcement  mechanisms  developed  in 
Vermont,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  Verizon  will  continue  to  satisfy  the 
requirements  of  section  271  after 
entering  the  long  distance  market. 


18.  Commenters  urge  the  Commission 
to  perform  a  price  squeeze  analysis.  The 
Commission  has  reviewed  the 
commenters'  evidence  of  a  price 
squeeze,  however,  and  determined  that, 
even  if  the  Commission  accepted  their 
assertions  that  a  price  squeeze  analysis 
is  mandated  by  section  271's  public 
interest  requirement,  no  price  squeeze  is 
present  here.  The  commenters'  price 
squeeze  claims,  focusing  solely  on  entr\' 
into  the  residential  market  using  the 
UNE-Platform,  are  insufficient  to 
demonstrate  the  existence  of  a  price 
squeeze  that  dooms  them  to  failure 
under  the  standard  articulated  by  the 
D.C.  Circuit  in  Sprint  v.  FCC.  Therefore, 
the  Commission  concludes  that  there  is 
no  evidence  in  the  record  that  warrants 
disapproval  of  this  application  based  on 
allegations  of  a  price  squeeze,  whether 
couched  as  discrimination  under 
checklist  item  two  or  a  violation  of  the 
public  interest  standard. 

19.  Section  271(dj(6)  Enforcement 
Authority.  Working  with  the  Vermont 
Board,  the  Commission  intends  to 
monitor  closely  post-entr\'  compliance 
and  to  enforce  the  provisions  of  section 
271  using  the  various  enforcement  tools 
Congress  provided  in  the 
Communications  Act, 

Federal  Communications  Commission. 

William  F,  Caton, 

Deputy  Secretary. 

(FR  Doc.  02-10112  Filed  4-25-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-44-B  (Auction  No.  44); 
DA  02-563] 

Auction  of  Licenses  In  the  698-746 
MHz  Band  Scheduled  for  June  19, 
2002;  Notice  and  Filing  Requirements, 
Minimum  Opening  Bids,  Upfront 
Payments  and  Other  Auction 
Procedures 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMIMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  licenses  in 
the  698-746  MHz  band  scheduled  for 
June  19,  2002  (Auction  No.  44).  This 
document  is  intended  to  familiarize 
prospective  bidders  with  the 
Commission's  rules  relating  to  the  lower 
700  MHz  band  auction. 
DATES:  Auction  No.  44  is  scheduled  for 
June  19,  2002. 

FOR  FURTHER  INFORIIIATION  CONTACT: 
Auctions  and  Industry  Analysis 


Division:  Howard  Davenport,  Legal 
Branch,  or  Lvle  Ishida.  Auctions 
Operations  Branch,  at  (202)  418-0660; 
Linda  Sanderson,  Auctions  Operations 
Branch,  at  (717)  338-2888,  Media 
Contact:  Meribeth  McCarrick  at  (202) 
418-0654.  Commercial  Wireless 
Division:  Amal  Abdallah  and  Gar>' 
Oshinsky.  Policy  and  Rules  Branch,  or 
Joanne  Epps  and  Melvin  Spann, 
Licensing  and  Technical  Analysis 
Branch,  at  (202)418-0620 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  44 
Procedures  Public  Notice  released 
March  20,  2002.  The  complete  text  of 
the  Auction  No  44  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copving  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-B402.  Washington.  DC  20554. 
The  Auction  No.  44  Procedures  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street,  SW..  Room  CY-B402. 
Washington,  DC,  20554,  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@Qol  com . 

I.  General  Information 

A.  Introduction 

1.  By  the  Auction  No.  44  Procedures 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau  ") 
announces  the  procedures  and 
minimum  opening  bids  for  the 
upcoming  auction  of  licenses  in  the 
698-746  MHz  ("Lower  700  MHz")  band 
scheduled  for  June  19.  2002  (Auction 
No.  44).  On  January  24,  2002,  in 
accordance  with  the  Balanced  Budget 
Act  of  1997,  the  Bureau  released  a 
public  notice  seeking  comment  on 
reser\'e  prices  or  minimum  opening  bids 
and  the  procedures  to  be  used  in 
Auction  No.  44,  The  Bureau  received 
eight  comments  and  thirteen  reply 
comments  in  response  to  the  Auction 
No.  44  Comment  Public  Notice.  67  FR 
5123  (February  4,  2002). 

i.  Background  of  Proceeding 

2.  On  Januar\'  18.  2002,  the 
Commission  released  a  700  MHz  Report 
&■  Order.  67  FR  5491  (Februar\-  6.  2002), 
which  adopted  allocation  and  service 
rules  for  the  Lower  700  MHz  Band. 
Specifically,  the  Commission 
reallocated  the  entire  48  megahertz  of 
spectrum  in  the  Lower  700  MHz  Band 
to  fixed  and  mobile  .services  and 
retained  the  existing  broadcast 
allocation  for  both  new  broadcast 
services  and  incumbent  broadcast 
services  during  their  transition  to  digital 
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television  ("DTV").  The  Commission 
established  technical  criteria  designed 
to  protect  incumbent  television 
operations  in  the  band  during  the  DTV 
transition  period,  allowed  low  power 
television  ("LPTV")  and  TV  translator 
stations  to  retain  secondary  status  and 
operate  in  the  band  after  the  transition, 
and  set  forth  a  mechanism  by  which 
pending  broadcast  applications  may  be 
amended  to  provide  analog  or  digital 
service  in  the  core  television  spectrum 
or  to  provide  digital  service  on  TV 
Chaimels  52-58. 

3.  In  its  service  rules,  the  Commission 
divided  the  Lower  700  MHz  Band  into 
three  12 -megahertz  blocks,  with  each 
block  consisting  of  a  pair  of  6-megahertz 
segments,  and  two  6-megahertz  blocks 
of  contiguous,  unpaired  spectrum.  The 
Commission  will  license  the  five  blocks 
in  the  Lower  700  MHz  Band  plem  as 
follows:  the  two  6-megahertz  blocks  of 
contiguous  unpaired  spectrum,  as  well 
as  two  of  the  three  12-megahertz  blocks 
of  paired  spectrum,  will  be  assigned 
over  six  Economic  Area  Groupings 
("EAGs");  the  remaining  12  megahertz 
block  of  paired  spectrum  will  be 
licensed  over  734  Metropolitan 
Statistical  Areas  ("MSAs")  and  Rural 
Service  Areas  ("RSAs").  For  the  Lower 
700  MHz  band,  the  Commission 
adopted  MSAs  and  RSAs  as  defined  by 
it  in  a  previous  rulemaking  proceeding, 
with  the  following  modifications:  (i)  the 
service  areas  of  cellular  markets  that 
border  the  U.S.  coastline  of  the  Gulf  of 
Mexico  extend  12  nautical  miles  from 
the  U.S.  Gulf  coastline;  and  (ii)  the 
service  area  of  cellular  market  306  that 
comprises  the  water  area  of  the  Gulf  of 
Mexico  extends  from  12  nautical  miles 
off  the  U.S.  Gulf  coast  outward  into  the 
Gulf.  See  47  CFR  27.6(cK2). 

4.  All  operations  in  the  Lower  700 
MHz  Band  will  be  generally  regulated 
under  the  framework  of  part  27's 
technical,  licensing,  and  operating  rules. 
To  permit  both  wireless  services  and 
certain  new  broadcast  operations  in  the 
Lower  700  MHz  Band,  however,  the 
Commission  has  amended  the 
maximum  power  limits  in  part  27  to 
permit  50  kW  effective  radiated  power 
("ERP")  transmissions  in  the  Lower  700 
MHz  Band,  subject  to  certain 
conditions.  Finally,  the  Commission 
established  competitive  bidding 
procedures  and  voluntary  band-clearing 
mechanisms  for  the  Lower  700  MHz 
Band. 


5.  With  respect  to  the  MSA  and  RSA 
licenses,  the  Bureau  notes  that  MSAs 
and  RSAs  are  collectively  known  as 
Cellular  Market  Areas  (CMAs).  CMAs  1- 
306  are  based  on  MSAs;  CMAs  307-734 
are  based  on  RSAs.  The  CMA 
designation,  not  MSA/RSA,  is  used  in 
the  FCC  Automated  Auction  System  and 
in  the  Universal  Licensing  System. 

ii.  Licenses  To  Be  Auctioned 

6.  The  licenses  available  in  Auction 
No.  44  will  include  758  licenses  in  the 
Lower  700  MHz  band.  In  the  Auction 
No.  44  Comment  Public  Notice,  the 
Bureau  offered  two  options  for  grouping 
the  758  licenses.  The  Bureau  sought 
comment  on  (1)  grouping  all  758 
licenses  together  in  Auction  No.  44,  or 
(2)  including  only  the  734  MSA/RSA 
licenses  in  Auction  No.  44  and 
including  the  24  Lower  700  MHz  EAG 
licenses  in  Auction  No.  31  with  the  12 
EAG  licenses  in  the  747-762  and  777- 
792  MHz  bands  ("Upper  700  MHz" 
bands).  The  Bureau  also  sought 
comment  on  this  issue  in  a  public  notice 
addressing  procedures  for  Auction  No. 
31. 

2.  Commenters  were  divided  on 
whether  to  include  the  24  Lower  700 
MHz  band  EAG  licenses  in  Auction  No. 
31.  Commenters  favoring  the  inclusion 
of  the  Lower  700  MHz  band  EAG 
licenses  in  Auction  No.  31  tended  to 
focus  on  separating  the  Lower  700  MHz 
band  EAG  licenses  from  the  734  Lower 
700  MHz  band  MSA/RSA  licenses 
rather  than  on  combining  the  24  Lower 
700  MHz  band  EAG  licenses  with  the  12 
Upper  700  MHz  band  EAG  Hcenses. 
Commenters  opposing  inclusion  tended 
to  focus  on  the  possibility  that 
continuing  rule  making  proceedings  in 
the  Lower  700  MHz  band  might  delay 
auction  of  those  licenses  and  any  other 
licenses  grouped  with  them,  including 
the  Upper  700  MHz  band  licenses. 

8.  Aner  careful  review  of  the 
comments,  the  Bureau  concludes  that  it 
will  not  include  the  24  Lower  700  MHz 
EAG  licenses  in  Auction  No.  31  with  the 
Upper  700  MHz  EAG  licenses.  The 
Bureau  is  not  persuaded  that  grouping 
the  MSA/RSA  licenses  in  an  auction 
with  the  Lower  700  MHz  EAG  licenses 
will  create  a  disadvantage  to  small 
businesses  and  rural  telephone 
companies.  The  Bureau  does  not  agree 
with  those  commenters  that  believe  that 
separating  the  734  MSAs/RSAs  from  the 
24  EAGs  would  provide  greater 


opportunities  for  small  businesses  and 
rural  telephone  companies.  Larger 
entities  that  do  not  qualify  for  bidding 
credits  would  continue  to  be  eligible  to 
participate  in  an  auction  of  the  734 
MSA/RSA  licenses.  In  the  Lower  700 
MHz  Report  and  Order,  the  Commission 
adopted  MSAs/RSAs  as  the  licensing 
area  for  a  portion  of  the  Lower  700  MHz 
band  to  promote  opportunities  for  a 
wide  variety  of  applicants,  including 
small  and  rural  wireless  providers,  to 
obtain  spectnun.  However,  the 
Commission-did  not  decide  to  restrict 
eligibility  for  these  licenses  to  small  and 
rural  service  providers.  Because  the 
Commission  adopted  licensing  rules  for 
the  Lower  700  MHz  band  that  provide 
for  open  eligibility,  the  Bureau  declines 
to  consider  license  groupings  for  the 
purpose  of  discouraging  participation  in 
the  auction  by  any  particular  class  of 
bidders.  The  Bureau  disagrees  with 
those  commenters  who  suggest  that 
grouping  the  MSA/RSA  licenses  with 
the  EAG  licenses  in  the  Lower  700  MHz 
band  may  discourage  many  smaller 
carriers  from  participating  in  Auction 
No.  44.  The  Commission  has  sought  to 
provide  small  businesses  with  an 
opportimity  to  successfully  compete 
against  larger,  well-financed  bidders  by 
defining  three  tiers  of  small-businesses 
that  are  eligible  for  bidding  credits.  As 
the  Commission  noted  in  the  Lower  700 
MHz  Report  &■  Order,  the  use  of  a  third 
small  entity  definition  may  result  in  the 
dissemination  of  licenses  among  an 
even  wider  range  of  small  business 
entities,  consistent  with  its  obligations 
under  section  309{j)(3)(B)  of  the  Act. 

9.  Therefore,  Auction  No.  44  wrill 
include  all  758  licenses  in  the  Lower 
700  MHz  band.  Two  12-megahertz 
blocks  consisting  of  a  pair  of  6- 
megahertz  segments  and  two  6- 
megahertz  blocks  of  contiguous, 
unpaired  spectrimi  will  be  offered  in 
each  of  the  six  700  MHz  band  EAGs. 
Additionally,  one  12-megahertz  block 
consisting  of  a  pair  of  6-megahertz 
segments  will  be  offered  in  each  of  734 
MSAs/RSAs.  A  complete  list  of  licenses 
available  in  Auction  No.  44  and  their 
descriptions  is  included  in  Attachment 
A  of  the  Auctions  No.  44  Procedures 
Public  Notice. 

10.  The  following  table  contains  the 
block/frequency  cross-reference  for  the 
698-746  MHz  band  and  also  shows  the 
current  television  channelization: 
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4-Mci  -  -  -  -•  - 


53 


52 


698  MHz 

Block  Frequencies 
A         698-704. 728-734 
B         704-710,734-740 
C  710-716.740-746 

D         716-722 
E  722-728 


Bandwidth  Pairing 

12  MHz  2x6  MHz 

12  MHz  2x6  MHz 

12  MHz  2x6  MHz 

6  MHz  unpaired 

6  MHz  unpaired 


746  MHz 

Geographic  Area  Type  No. of  Licenses 
700  MHz  EAG  6 

700  MHz  EAG  6 

MSA/RSA  734 

700  MHz  EAG  6 

700  MHz  EAG  6 


B.  Rules  and  Disclaimers 
i.  Relevant  Authority 

1.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
Lower  700  MHz  band  contained  in  Title 
47.  Part  27  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  Title  47,  Part  1  of  the  Code 
of  Federal  Regulations.  Prospective 
bidders  must  also  be  thoroughly  familiar 
with  the  procedures,  terms  and 
conditions  (collectively.  "Terms") 
contained  in  this  Public  Notice;  the 
Auction  No.  44  Comment  Public  Notice: 
and  the  Part  1  Fifth  Report  &■  Order,  65 
FR  52401  (August  29,  2000),  (as  well  as 
prior  and  subsequent  Commission 
proceedings  regarding  competitive 
bidding  procedures). 

12.  Auction  participants  bidding  on 
licenses  in  the  698-746  MHz  spectrum 
band  should  also  be  familiar  with  the 
Lower  700  MHz  Notice  of  Proposed  Rule 
Making.  66  FR  19106  (April  13,  2001), 
and  the  Lower  700  MHz  Report  Er  Order. 

3.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  its  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 


public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://wireless.fcc.gov/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street.  SW.. 
Room  CY-A257,  Washington.  DC  20554 
or  may  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II.  445 
12th  Street,  SW,.  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com.  When 
ordering  documents  from  Qualex.  please 
provide  the  appropriate  FCC  number 
(for  example.  FCC  01-364  for  the  Lower 
700  MHz  Report  &■  Order). 

ii.  Prohibition  of  Collusion 

14.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  payment  deadline  after  the 
auction.  Bidders  competing  for  licenses 
in  the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 


occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
emploved  by  the  same  organization 
[eg  .  law  firm  or  consuhing  firm)  In 
such  a  case,  at  a  minimum,  applicants 
should  certif\'  on  their  applications  that 
precautionar\'  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule, 

15  However,  the  Bureau  cautions  that 
merely  filing  a  certif\'ing  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  In 
Auction  No.  44.  for  example,  the  rule 
would  applv  to  anv  applicants  bidding 
for  the  same  MSA/RSA  or  EAG 
Furthermore,  the  rule  would  apply  to  an 
applicant  bidding  for  an  EAG  and 
another  applicant  bidding  for  an  MSA/ 
RSA  within  that  EAG  In  addition, 
applicants  that  apply  to  bid  for  "all 
markets"  would  be  precluded  from 
communicating  with  all  other 
applicants  until  after  the  down  payment 
deadline.  However,  applicants  may 
enter  into  bidding  agreements  before 
filing  their  FCC  Form  1 75,  as  long  as 
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they  disclose  the  existence  of  the 
agreement(s)  in  their  Fonn  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 
identified  on  the  short-form  application 
pursuant  to  §  1.2105(c),  even  if  the 
agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  applicants  for  licenses  covering 
the  same  geographic  areas.  By  signing 
their  FCC  Form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c). 

16.  In  addition.  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §§  1.65  and  1.2105 
requires  an  auction  applicant  to  notify 
the  Commission  of  any  violation  of  the 
anti-colluslon  rules  upon  learning  of 
such  violation.  Bidders  therefore  are 
required  to  make  such  notification  to 
the  Commission  immediately  upon 
discovery. 

17.  A  summary  listing  of  documents 
from  the  Conunission  and  the  Bureau 
addressing  the  application  of  the  anti- 
collusion  rules  as  identified  in 
Attachment  G  of  the  Auction  No.  44 
Procedures  Public  Notice,  are  available 
for  public  inspection  and  copjing 
during  normal  reference  room  hours  at: 
Consumer  &  Governmental  Affairs 
Bureau  (CGB),  Reference  Operations 
Division.  445  12th  Street,  SW..  Room 
CY-C314.  Washington,  D.C.  20554. 

iii.  Interference  Protection  of  Television 
Services 

18.  Among  other  licensing  and 
technical  rules,  new  Lower  700  MHz 
licensees  must  comply  with  the 
interference  protection  requirements  set 
forth  in  §  27.60  of  the  Conunission's 
rules.  Generally,  §  27.60  establishes 
standards  for  protection  of  co-  and 
adjacent-channel  analog  TV  and  DTV 
facilities.  Thus,  for  example,  a  new 
licensee  seeking  to  operate  on  the  698- 
740  MHz  portion  of  the  Lower  700  MHz 
band  must  provide  co-channel 
protection  to  nearby  TV  and  DTV 
operations  on  Channel  59  and  adjacent- 
channel  protection  to  stations  on 
Channels  58  and  60.  In  addition. 
Appendix  D  of  the  Lower  700  MHz 
Report  and  Order  describes  additional 
adjacent-channel  interference 
considerations  that  are  designed  to 


mitigate  the  possibility  of  base-to-base 
interference  that  may  arise  at  base 
receive  stations  that  are  in  close 
proximity  to  high  power  transmitters 
operating  on  adjacent  channels. 
Moreover,  licensees  intending  to  operate 
a  facility  at  a  power  level  of  greater  than 
1  kilowatt  must  provide  advance  notice 
to  the  Commission  and  to  licensees 
authorized  in  their  area  of  operation. 
New  Lower  700  MHz  licensees  also  will 
have  to  comply  with  any  additional 
technical  requirements  or  interference 
protection  requirements  that  may  be 
adopted  in  the  future  as  a  result  of 
pending  and  future  rulemaking 
proceedings. 

19.  Potential  bidders  should  recognize 
that  the  interference  protection 
requirements  for  the  Lower  700  MHz 
band  are  more  stringent  in  certain 
respects  relative  to  the  interference 
standards  that  apply  to  the  Upper  700 
MHz  band.  These  interference 
obligations  will  remain  in  force  until  the 
end  of  the  DTV  transition  period  at 
which  time  analog  TV  and  DTV 
broadcasters  will  be  required  to  vacate 
both  the  Upper  and  Lower  700  MHz 
bands. 

20.  Potential  bidders  should  be  aware 
that  a  greater  number  of  broadcast 
incumbents  exist  in  the  Lower  700  MHz 
band  relative  to  the  Upper  700  MHz 
band.  The  Commission  has  also 
observed  that,  although  there  is 
approximately  the  same  number  of 
analog  inctimbents  in  both  the  Upper 
and  Lower  700  MHz  bands,  the  Lower 
700  MHz  consists  of  less  spectnmi  and, 
therefore,  incumbent  licensees  are  more 
densely  situated  across  the  band. 
Further,  there  is  a  significantly  greater 
number  of  DTV  assignments  on  the 
eight  television  chaimels  in  the  Lower 
700  MHz  band,  including  licenses, 
construction  permits,  pending 
applications,  and  pending  allotment 
petitions,  than  exist  in  the  Upper  700 
MHz  band.  The  Commission  may  also 
permit  certain  Channel  60-69 
broadcasters  to  relocate  temporarily  into 
Chaimels  52-58  pursuant  to  a  volimtary 
clearing  arrangement. 

a.  Negotiations  With  Inciombent 
Broadcast  Licensees 

21.  The  Commission  has  established  a 
policy  of  facilitating  voluntary  clearing 
of  the  700  MHz  bands  to  allow  for  the 
introduction  of  new  wireless  services 
and  to  promote  the  transition  of 
incumbent  analog  television  licensees  to 
DTV  service.  Generally  speaking,  this 
policy  provides  that  the  Commission 
will  consider  specific  regulatory 
requests  needed  to  implement  voluntary 
agreements  between  incumbent 
broadcasters  and  new  licensees  to  clear 


the  Lower  700  MHz  Band  early,  if 
consistent  with  the  public  interest.  The 
fundamentals  of  the  Commission's 
volimtary  clearing  policy  for  the  700 
MHz  bands  were  established  in  a  series 
of  decisions  begiiming  with  the 
adoption  of  the  Upper  700  MHz  First 
Report  and  Order  in  January  2000,  65 
FR  3139  (January  20.  2000).  However,  in 
light  of  certain  differences  between  the 
Upper  and  Lower  700  MHz  Bands,  the 
Commission  decided  not  to  extend 
certain  aspects  of  its  volimtary  clearing 
policy  to  the  Lower  700  MHz  band, 
including  the  presumptions  that  were 
established  in  the  Upper  700  MHz  Band 
for  analyzing  voluntary  band-clearing 
proposals  and  the  extended  DTV 
construction  period  that  was  provided 
to  certain  single-channel  broadcasters  in 
cormection  with  the  arrangements  for 
early  clearing  of  the  Upper  700  MHz 
band.  In  considering  such  regulatory 
requests,  the  Commission  will  consider 
whether  grant  of  the  request  would 
result  in  public  interest  benefits,  such  as 
making  new  or  expanded  public  safety 
or  other  wireless  services  available  to 
consumers  or  deploying  wireless  service 
to  rural  or  other  underserved 
communities.  The  Commission  intends 
to  weigh  these  benefits  against  any 
likely  public  interest  costs,  such  as  the 
loss  of  any  of  the  four  stations  in  the 
designated  market  area  with  the  largest 
audience  share,  the  loss  of  the  sole 
service  licensed  to  the  local  community, 
the  loss  of  a  community's  sole  service 
on  a  channel  reserved  for 
noncommercial  educational  broadcast 
service,  or  a  negative  effect  on  the  pace 
of  the  DTV  transition  in  the  market. 

b.  Canadian  and  Mexican  Border 
Regions  (Auction  #  44) 

22.  The  United  States  has  bilateral 
agreements  with  both  Canada  and 
Mexico  setting  forth  allotment  and 
assigimient  plans  for  TV  broadcast 
stations  covering  the  698-746  MHz 
band  (Channels  52-59).  While  the  U.S. 
has  identified  this  band  for  reallocation 
to  new  services,  neither  Canada  nor 
Mexico  has  done  so  to  date.  Pursuant  to 
these  agreements,  the  U.S.  must  protect 
the  signals  of  Canadian  and  Mexican  TV 
broadcast  stations  located  in  the  border 
areas,  and  such  operations  will  therefore 
affect  U.S.  non-broadcast  use  and 
services  in  this  band.  Accordingly, 
licenses  issued  for  this  band  will  be 
subject  to  whatever  future  agreements 
the  U.  S.  develops  with  these  two 
countries.  Furthermore,  until  such  time 
as  existing  agreements  are  replaced  or 
modified  to  reflect  the  new  uses, 
licensees  in  the  band  will  be  subject  to 
existing  agreements  and  the  condition 
that  harmful  interference  not  be  caused 
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to,  and  must  be  accepted  from, 
television  broadcast  operations  in  those 
countries. 

iv.  Due  Diligence 

23.  Potential  bidders  are  reminded 
that  there  are  a  number  of  incumbent 
broadcast  television  licensees  already 
licensed  and  operating  in  the  698-746 
MHz  band  (television  Channels  52-59) 
that  will  be  subject  to  the  upcoming 
auction.  As  discussed,  the  Commission 
made  clear  that  geographic  area 
licensees  operating  on  the  spectrum 
associated  with  Channels  52,  53.  54.  55, 
56,  57,  58  and  59  must  comply  with  the 
co-channel  and  the  adjacent  channel 
provision  of  §27.60  of  the  Commission's 
rules.  These  limitations  may  restrict  the 
ability  of  such  geographic  licensees  to 
use  certain  portions  of  the 
electromagnetic  spectrum  or  provide 
service  to  certain  regions  in  their 
geographic  license  areas. 

24.  Potential  bidders  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 
evaluating  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on.  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  44. 

25.  To  aid  potential  bidders,  the 
Bureau  will  issue  Due  Diligence 
Announcement  listing  incumbent 
licensees  operating  in  these  bands.  The 
Commission  makes  no  representations 
or  guarantees  that  the  matters  listed  in 
this  Due  Diligence  Annoimcement  are 
the  only  pending  matters  that  could 
affect  spectrum  availability  in  these 
services. 

26.  Potential  bidders  also  should  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA"), 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  and  relate  to 
particular  applicants  or  incumbent 
licensees.  In  addition,  certain  decisions 
reached  in  this  proceeding  may  be 
subject  to  judicial  appeal  and  may  be 
the  subject  of  additional  reconsideration 
or  appeal.  The  Bureau  notes  that 
resolution  of  these  matters  could  have 
an  impact  on  the  availability  of 
spectrum  in  Auction  No.  44.  In 
addition,  although  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction.  To  aid  potential  bidders, 
the  Bureau  will  issue  shortly  a  Due 
Diligence  Announcement  listing  matters 
pending  before  the  Commission  that 
relate  to  licenses  or  applications  in 
these  services.  The  Commission  makes 


no  representations  or  guarantees  that  the 
listed  matters  are  the  only  pending 
matters  that  could  affect  spectrum 
availability  in  these  services. 

27.  In  addition,  potential  bidders  may 
research  the  licensing  database  for  the 
Media  Bureau  on  the  Internet  in  order 
to  determine  which  frequencies  are 
already  licensed  to  incumbent  licensees. 
The  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  in  its  databases  or  any  third 
party  databases,  including,  for  example, 
court  docketing  systems.  Furthermore, 
the  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
into  the  database. 

28.  Potential  bidders  are  strongly 
encouraged  to  physically  inspect  any 
sites  located  in.  or  near,  the  EAG.  MSA. 
or  RSA  for  which  they  plan  to  bid. 

29.  Licensing  records  for  the  Mass 
Media  Bureau  are  contained  in  the  Mass 
Media  Bureau's  Consolidated  Data  Base 
System  (CDBS)  and  may  be  researched 
on  the  Internet  at  http://www.fcc.gov/ 
mb.  Potential  bidders  may  query  the 
database  online  and  download  a  copy  of 
their  search  results  if  desired.  Detailed 
instructions  on  using  Search  for  Station 
Information,  Search  for  Ownership 
Report  Information  and  Search  for 
Application  Information  and 
downloading  query  results  are  available 
online  by  selecting  the  CDBS  Public 
Access  (main)  button  at  the  bottom  of 
the  Electronic  Filing  and  Public  Access 
list  section.  The  database  searches 
return  either  station  or  application  data. 
The  application  search  provides  an 
application  link  that  displays  the 
complete  electronically  filed  application 
in  application  format.  An  AL/TC  search 
under  the  application  search  link 
permits  searching  for  Assignment  of 
License/Transfer  of  Control  groups 
using  the  AL/TC  group  lead  application. 
For  further  details,  click  on  the  Help 
file. 

30.  Potential  bidders  should  direct 
questions  regarding  the  search 
capabilities  of  CDBS  to  the  Mass  Media 
Bureau  help  line  at  (202)  418-2662.  or 
via  e-mail  at  mbinfo@fcc.gov. 

V.  Bidder  Alerts 

31.  All  applicants  must  certifv'  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 


are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

32.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  ser\ices. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  venture. 

33.  As  is  the  case  with  many  busmess 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  44  to 
deceive  and  defraud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "'cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example,  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 

•  The  amount  of  investment  is  less 
than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  Ser\'ice  ('"IRS  "), 
Federal  Trade  Commission  ("FTC"). 
Securities  and  Exchange  Commission 
("SEC").  FCC,  or  other  government 
agency  has  approved  the  investment:  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

34.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consimiers  who  have  concerns  about 
specific  proposals  regarding  Auction 
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No.  44  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

vi.  National  Environmental  Policy  Act 
("NEPA")  Requirements 

35.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facility  is  a  federal  action  and 
the  licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
faciUty.  See  47  CFR  1.1305  through 
1.1319.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  enviroimiental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites.  Indian  religious 
sites,  floodplains.  and  surface  features. 
The  licensee  must  also  prepare 
enviroimiental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 

i.  Auction  Date 

36.  The  auction  will  begin  on 
Wednesday,  June  19.  2002.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
licenses  will  be  conducted  on  each 
business  day  until  bidding  has  stopped 
on  all  licenses. 

ii.  Auction  Title 

37.  Auction  No.  44— Lower  700  MHz 
Band 

iii.  Bidding  Methodology 

38.  The  bidding  methodology  for 
Auction  No.  44  will  be  simultaneous 
multiple  round  bidding.  The 
Commission  will  conduct  this  auction 
over  the  Internet.  Telephonic  bidding 
will  also  be  available.  As  a  contingency, 
the  FCC  Wide  Area  Network,  which 
requires  access  to  a  900  number 
telephone  service,  will  be  available  as 
well.  Qualified  bidders  are  permitted  to 
bid  telephonically  or  electronically. 

iv.  Pre- Auction  Dates  and  Deadlines 
Auction  Seminar — May  1,  2002 


Short-Form  Application  (FCC  FORM 
175)— May  8.  2002;  6  p.m.  ET 

Upfront  Payments  (via  wire  transfer)^ 
May  28.  2002;  6  p.m.  ET 

Mock  Auction— June  14.  2002 

Auction  Begins— June  19.  2002 

V.  Requirements  for  Participation 

39.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6  p.m. 
ET.  May  8,  2002. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  ET,  May 
28.2002. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

40.  The  following  is  a  list  of  general 
contract  information  relating  to  Auction 
No.  44. 

General  Auction  Information:  General 
Auction  Questions  Seminar 
Registration — FCC  Auctions  Hotline, 
(888)  225-5322.  Press  Option  #2,  or 
direct  (717)  338-2888.  Hours  of 
service:  8  a.m. — 5:30  p.m.  ET 

Auction  Legal  Information:  Auction 
Rules,  Policies,  Regulations — 
Auctions  and  Industry  Analysis 
Division,  Legal  Branch  (202)  418- 
0660 

Licensing  Information:  Rules,  Policies, 
Regulations,  Licensing  Issues,  Due 
Diligence.  Incumbency — Issues, 
Commercial  Wireless  Division,  (202) 
418-0620 

Technical  Support:  Electronic  Filing, 
Automated  Auction  System —  FCC 
Auctions  Technical  Support  Hotline, 
(202)  414-1250  (Voice),  (202)  414- 
1255  (TTY).  Hours  of  service:  Monday 
through  Friday  7  a.m.  to  10  p.m.  ET, 
Saturday.  8  a.m.  to  7  p.m.,  Sunday.  12 
noon  to  6  p.m. 

Payment  Information:  Wire  Transfers 
Refunds —  FCC  Auctions  Accounting 
Branch.  (202)  418-1995,  (202)  418- 
2843 (Fax) 

Telephonic  Bidding:  Will  be  furnished 
only  to  qualified  bidders 

FCC  Copy  Contractor:  Additional  Copies 
of  Conmiission  Documents — Qualex 
International.  Portals  II.  445  12th 
Street.  SW.,  Room  CY-B402. 
Washington,  DC  20554,  (202)  863- 
2893,  (202)  863-2898 (Fax) 
qualexint@aoI.com  (E-mail) 

Press  Information:  Maribeth  McCarrick 
(202)418-0654 

FCC  Forms:  (800)  418-3676  (outside 
Washington,  DC),  (202)  418-3676  (in 
the  Washington  Area)  bttp:// 
www.  fcc.gov/formpage. html 

FCC  Internet  Sites: 
http://www.fcc.gov 


http://wireIess.fcc.gov/auctions 
http://wireless.fcc.gov/uls 

n.  Short-form  (FCC  Form  175) 
Application  Requirements 

41.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  of  the  Auction  No.  44 
Procedures  Public  Notice.  The  short- 
form  application  seeks  the  applicant's 
name  and  address,  legal  classification, 
status,  small,  very  small  business  or 
entrepreneur  bidding  credit  eligibility, 
identification  of  the  license(s)  sought, 
the  authorized  bidders  and  contact 
persons.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license  and,  as 
discussed  in  section  II. E  (Provisions 
Regarding  Defaulters  and  Former 
Defaulters),  that  they  are  not  in  default 
on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency. 

A.  License  Selection 

42.  In  Auction  No.  44,  Form  175  will 
include  a  mechanism  that  allows  an 
applicant  to  filter  the  licenses  by 
License  Area  (either  "EAG"  or  "CMA"), 
Market  Number,  and/ or  Block  to  create 
customized  lists  of  licenses.  The 
applicant  will  make  selections  for  one 
or  more  of  the  filter  criteria  and  the 
system  will  produce  a  list  of  licenses 
satisfying  the  specified  criteria.  The 
applicant  may  apply  for  all  the  licenses 
in  the  customized  list  by  using  the 
"Save  all  filtered  licenses"  option; 
select  and  save  individual  licenses 
separately  from  the  list;  or  create  a 
second  customized  list  without 
selecting  any  of  the  licenses  from  the 
first  list.  Applicants  also  will  be  able  to 
select  licenses  from  one  customized  list 
and  then  create  a  second  customized  list 
to  select  additional  licenses. 

B.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

43.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§  1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  FCC  Form  175,  applicants 
will  be  required  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ovraership  of  the  bidding  entity. 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 
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C.  Consortia  And  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

44.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure. 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  As  discussed,  if  an  applicant  has 
had  discussions,  but  has  not  reached  a 
joint  bidding  agreement  by  the  short- 
form  deadline,  it  would  not  include  the 
names  of  parties  to  the  discussions  on 
its  applications  and  may  not  continue 
discussions  with  applicants  for  the  same 
geographic  license  area(s)  after  the 
deadline.  Where  applicants  have 
entered  into  consortia  or  joint  bidding 
arrangements,  applicants  must  submit 
an  "Exhibit  B"  to  the  FCC  Form  175. 

45.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
The  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement;  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

D.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

46.  Bidding  credits  will  be  available 
to  small  and  very  small  businesses  and 
entrepreneurs,  or  consortia,  thereof,  as 
defined  in  47  CFR  27.702  for  the  Lower 


700  MHz  band.  A  bidding  credit 
represents  the  amount  by  which  a 
bidder's  winning  bids  are  discounted. 
The  size  of  the  bidding  credit  depends 
on  the  average  of  the  aggregated  annual 
gross  revenues  for  each  of  the  preceding 
three  years  of  the  bidder,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$40  million  for  the  preceding  three 
years  ("small  business")  receives  a  15 
percent  discount  on  its  winning  bids  for 
the  Lower  700  MHz  licenses; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  ("ver>'  small  business")  receives  a 
25  percent  discount  on  its  winning  bids 
for  the  Lower  700  MHz  licenses; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$3  million  for  the  preceding  three  years 
("entrepreneur")  receives  a  35  percent 
discount  on  its  winning  bids  for  the  734 
MSA/RSA  licenses  in  the  Lower  700 
MHz  band.  This  definition  applies  only 
with  respect  to  licenses  in  Block  C  (710- 
716  MHz  and  740-746  MHz)  as 
specified  in  47  CFR  27.5(c)(1). 

47.  A  bidder  that  qualifies  as  an 
entrepreneur  may  bid  on  EAG  licenses, 
but  will  receive  a  25  percent  bidding 
credit  on  any  EAG  license  that  it  wins. 
Bidding  credits  are  not  cumulative;  a 
qualifying  applicant  receives  either  the 
15  percent,  25  percent,  or  35  percent 
bidding  credit  on  its  winning  bid,  but 
only  one  of  them  per  license. 

ii.  Tribal  Land  Bidding  Credit 

48.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  Part  V.C.  of  the  Auction  No. 
44  Procedures  Public  Notice. 

iii.  Applicability  of  Part  1  Attribution 
Rules 

49.  Controlling  interest  standard.  On 
August  14,  2000.  the  Commission 
released  the  Part  1  Fifth  Report  and 
Order,  in  which  the  Commission,  inter 
alia,  adopted  a  "controlling  interest" 
standard  for  attributing  to  auction 
applicants  the  gross  revenues  of  their 
investors  and  affiliates  in  determining 
small  business  eligibility  for  future 
auctions.  The  Commission  observed  that 
the  rule  modifications  adopted  in  the 
various  part  1  orders  would  result  in 
discrepancies  and/or  redundancies 
between  certain  of  the  new  part  1  rules 
and  existing  service-specific  rules,  and 
the  Commission  delegated  to  the  Bureau 
the  authority  to  make  conforming  edits 
to  the  Code  of  Federal  Regulations  (CFR) 


consistent  with  the  rules  adopted  in  the 
part  1  proceeding.  Part  1  rules  that 
superseded  inconsistent  ser\'ice-specific 
rules  will  control  in  Auction  No.  44. 
Accordingly,  the  "controlling  interest" 
standard  as  set  forth  in  the  part  1  rules 
will  be  in  effect  for  Auction  No.  44.  even 
if  conforming  edits  to  the  CFR  are  not 
made  prior  to  the  auction 

50.  Control  The  term  ■control" 
includes  both  de  facto  and  de  jure 
control  of  the  applicant  Typically. 
ownership  of  at  least  50.1  percent  of  an 
entity's  yoting  stock  evidences  de  jure 
control.  De  facto  control  is  determined 
on  a  case-by-case  basis.  The  following 
are  some  common  indicia  of  de  facto 
control: 

•  the  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  the  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
e.xecutives  that  control  the  day-to-day 
activities  of  the  licensee:  or 

•  the  entity  plays  an  integral  role  in 
management  decisions. 

51.  Attribution  for  small,  yen,'  small 
business  and  entrepreneur  eligibility.  In 
determining  which  entities  qualify'  as 
small,  ven.'  small  businesses  or 
entrepreneur,  the  Commission  will 
consider  the  gross  revenues  of  the 
applicant,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests.  The  Commission 
does  not  impose  specific  equity 
requirements  on  controlling  interest 
holders.  Once  the  principals  or  entities 
with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 
principals  or  entities,  the  affiliates  of 
those  principals  or  entities,  the 
applicant  and  its  affiliates,  will  be 
counted  in  determining  small  business 
eligibility. 

52.  A  consortium  of  small,  very  small 
businesses  or  entrepreneurs  is  a 
"conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually  independent  business  firms," 
each  of  which  individually  must  satisfy 
the  definition  of  small.  ver\  small 
business  and  entrepreneur  in 

§§  1.2110(f),  27.702.  Thus,  each 
consortium  member  must  disclose  its 
gross  revenues  along  with  those  of  its 
affiliates,  its  controlling  interests,  and 
the  affiliates  of  its  controlling  interests. 
The  Bureau  notes  that  although  the 
gross  revenues  of  the  consortium 
members  will  not  be  aggregated  for 
purposes  of  determining  eligibility  for 
small.  ver\'  small  business  or 
entrepreneur  credits,  this  information 
must  be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortium. 
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iv.  Supporting  Documentation 

53.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  their  FCC  Form  175 
short-form  applications  to  establish  that 
they  satisfy  ihe  eligibility  requirements 
to  qualify  as  small,  very  small 
businesses  or  entrepreneurs  (or 
consortia  of  small,  very  small  businesses 
or  entrepreneurs)  for  this  auction. 

54.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  175 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  apphcation  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/ or  criminal 
prosecution. 

55.  Small  business,  very  small 
business,  or  entrepreneur  eligibility 
(Exhibit  C).  Entities  applying  to  bid  as 
small  or  very  small  businesses  or 
entrepreneurs  (or  consortia  of  small  or 
very  small  businesses  or  entrepreneurs) 
will  be  required  to  disclose  on  Exhibit 
C  to  their  FCC  Form  175  short-form 
applications,  separately  and  in  the 
aggregate,  the  gross  revenues  for  the 
preceding  three  years  of  each  of  the 
following:  (1)  the  applicant,  (2)  its 
affiliates,  (3)  its  controlling  interests, 
and  (4)  the  affiliates  of  its  controlling 
interests.  Certification  that  the  average 
aimual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 
revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consortixmi  of  small,  very  small 
businesses  or  entrepreneur,  this 
information  must  be  provided  for  each 
consortium  member. 

E.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

56.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 


statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interest  have  ever  been  in 
default  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  applicant  must  provide  such 
information  for  itself,  for  each  of  its 
controlling  interests  and  affiliates,  and 
for  each  affiliate  of  its  controlling 
interests,  as  defined  by  §  1.2110  of  the 
Commission's  rules  (as  amended  in  the 
Part  1  Fifth  Report  and  Order). 
Applicants  must  include  this  statement 
as  Exhibit  D  of  the  FCC  Form  175. 
Prospective  bidders  are  reminded  that 
the  statement  must  be  made  under 
penalty  of  perjury  and,  further, 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

57.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  44.  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  ni.D.3.  former 
defaulters  are  required  to  pay  upfiront 
payments  that  are  fifty  percent  more 
than  the  normal  upfront  payment 
amounts. 

F.  Installment  Payments 

58.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  44. 

G.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

59.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
Information)  to  the  FCC  Form  175. 

H.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

60.  After  the  short-form  filing 
deadline  (May  8,  2002),  applicants  may 
make  only  minor  changes  to  their  FCC 
Form  175  applications.  Applicants  will 


not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g.. 
change  their  license  selections  or 
proposed  service  areas,  change  the 
certifying  official  or  change  control  of 
the  applicant  or  change  bidding  credits). 
See  47  CFR  1.2105.  Permissible  minor 
changes  include,  for  example,  deletion 
and  addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
modifications  to  their  FCC  Form  175 
electronically  and  submit  a  letter, 
briefly  summarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction44@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  44.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

61.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Howard  Davenport  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

I.  Maintaining  Current  Information  in 
Short-Fonn  Applications  (FCC  Form 
175) 

62.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

m.  Pre-auction  Procedures 

A.  Auction  Seminar 

63.  On  Wednesday,  May  1,  2002,  the 
FCC  will  sponsor  a  free  seminar  for 
Auction  No.  44  at  the  Federal 
Communications  Conmiission,  located 
at  445  12th  Street.  SW.,  Washington, 
DC.  The  seminar  will  provide  attendees 
with  information  about  pre-auction 
procedures,  conduct  of  the  auction,  the 
FCC  Automated  Auction  System,  and 
the  lower  700  MHz  and  auction  rules. 
The  seminar  will  also  provide  an 
opportunity  for  prospective  bidders  to 
ask  questions  of  FCC  staff. 

64.  To  register,  complete  Attachment 
B  of  the  Auction  No.  44  Procedures 
Public  Notice  and  submit  it  by  Monday, 
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April  29.  2002.  Registrations  are 
accepted  on  a  first-come,  first-served 
basis. 

B.  Short-Form  Application  (FCC  Form 
1 75)— Due  May  8,  2002 

65.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6:00  p.m.  ET 
on  May  8.  2002.  Late  applications  will 
not  be  accepted. 

66.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  Part  III.D. 

i.  Electronic  Filing 

67.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  ET  on  May 
1.  2002,  until  6  p.m.  ET  on  May  8,  2002. 
Applicants  are  strongly  encouraged  to 
file  early  and  are  responsible  for 
allowing  adequate  time  for  filing  their 
applications.  Applicants  may  update  or 
amend  their  electronic  applications 
multiple  times  until  the  filing  deadline 
on  May  8,  2002. 

68.  Applicants  must  press  the 
"SUBfyllT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  C  of  the  Auction  No.  44 
Procedures  Public  Notice.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  the  hours  of  service 
Monday  through  Friday,  from  7:00  AM 
to  10:00  PM  ET,  Saturday.  8:00  AM  to 
7:00  PM  ET,  and  Sunday.  12:00  noon  to 
6:00  PM  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

69.  Applicants  can  also  contact 
TechnicaJ  Support  via  e-mail.  To  obtain 
the  address,  click  the  Support  tab  on  the 
Form  175  Homepage. 

ii.  Completion  of  the  FCC  Form  175 

70.  Applicants  should  carefully 
review  47  CFR  1,2105.  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  D  of  the 
Auction  No.  44  Procedures  Public 
Notice.  Applicants  are  encouraged  to 
begin  preparing  the  required 
attachments  for  FCC  Form  175  prior  to 
submitting  the  form.  Attachments  C  and 
D  of  the  Auction  No.  44  Procedures 


Public  Notice  provide  information  on 
the  required  attachments  and 
appropriate  formats, 

iii.  Electronic  Review  of  FCC  Form  175 

71.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 

Note:  Applicants  should  not  include 
sensitive  information  [i.e..  TIN/EIN)  on  any 
exhibits  to  their  FCC  Form  175  applications. 
There  is  no  fee  for  accessing  this  system.  See 
Attachment  C  of  the  Auctions  No.  44 
Procedures  Public  Notice  for  details  on 
accessing  the  review  system. 

C.  Application  Processing  and  Minor 
Corrections 

72.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  those  applications 
accepted  for  filing;  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications, 

73.  As  described  more  fully  in  the 
Commission's  rules,  after  the  May  8. 
2002,  short- form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 

D.  Upfront  Payments — Due  May  28. 
2002 

74.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159),  After  completing  the  FCC 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh.  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6:00  p,m,  ET  on  May  28,  2002. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars, 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No, 
44  go  to  a  lockbox  number  different 
froth  the  lockboxes  used  in  previous 
FCC  auctions,  and  different  from  the 


lockbox  number  to  be  used  for  post- 
auction  payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  May  28,  2002,  deadline 
will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i  Making  Auction  Payments  by  Wire 
Transfer 

75.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  May  28. 
2002.  To  avoid  untimely  pavments. 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline  Applicants  will  need  the 
following  information: 

ABA  Routmg  Number  04.3000261 

Receiving  Bank:  Mellon  Pittsburgh 

Beneficiary:  FCC/ Account  «  91 0-11 82 

OBI  F/eyd  (Skip  one  space  between 
each  information  item) 
•AUCTIONPAY" 

FCC  Registration  Number  (FRN): 
(same  as  FCC  Form  159,  block  11  and/ 
or  21) 

Payment  Type  Code:  (same  as  FCC 
Form  159,  block  24 A;  A44U) 

FCC  CODE  1  •  (same  as  FCC  Form  159, 
block  28A:  "44") 

Payer  Name  (same  as  FCC  Form  159, 
block  2) 

Lockbox  No  #358415 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

76.  Applicants  must  fax  a  completed 
FCC  Form  159  (Revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer— Auction  Payment  for 
Auction  Event  No,  44"  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Baiik  by  contacting  their 
sending  financial  institution. 

ii,  FCC  Form  159 

77.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159,  Revised  2/ 
00)  must  be  faxed  to  Mellon  Bank  in 
order  to  accompany  each  upfront 
payment.  Proper  completion  of  FCC 
Form  159  (Revised  2/00)  is  critical  to 
ensuring  correct  credit  of  upfront 
payments.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  E  of  the 
Auction  No.  44  Procedures  Public 
Notice.  An  electronic  version  of  the  FCC 
Form  159  is  available  after  filing  the 
FCC  Form  175.  The  FCC  Form  159  can 
be  completed  electronically,  but  must  be 
filed  with  Mellon  Bank  via  facsimile 
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iii.  Amount  of  Upfront  Payment 

78.  In  the  Part  1  Order,  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  62  FR  13540 
(March  21, 1997),  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  appropriate 
upfront  payment{s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 
Order,  the  Commission  ordered  that 
"former  defaulters,"  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Commission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  be  required  to  pay 
upfront  payments  fifty  percent  greater 
than  non-" former  defaulters."  For 
purposes  of  this  calculation,  the 
"applicant"  includes  the  applicant 
itself,  its  affiliates,  its  controlling 
interests,  and  affiliates  of  its  controlling 
interests,  as  defined  by  §  1.2110  of  the 
Commission's  rules  (as  amended  in  the 
Part  1  Fifth  Report  and  Order). 

79.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed 
translating  bidders'  upfront  payments  to 
bidding  units  to  define  a  bidder's 
maximum  eligibility.  In  order  to  bid  on 


a  license,  otherwise  qualified  bidders 
who  applied  for  that  license  on  Form 
175  must  have  an  eligibility  level  that 
meets  or  exceeds  the  number  of  bidding 
units  assigned  to  that  license.  At  a 
minimum,  therefore,  an  applicant's  total 
upfront  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  Form  175, 
or  else  the  applicant  will  not  be  eligible 
to  participate  in  the  auction.  An 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied  on 
Form  175,  but  rather  to  cover  the 
maximum  number  of  bidding  units  that 
are  associated  with  licenses  on  which 
the  bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

80.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed 
upfront  payments  on  a  license-by- 
license  basis  using  the  following 
formula: 

$0.0125  •  MHz  *  License  Area 
Population  with  a  minimum  of  $1,000 
per  license. 

81.  The  Biueau  did  not  receive  any 
comments  on  the  general  levels  of  the 


upfront  payments.  The  Bureau  notes 
that  there  are  numerous  factors  affecting 
the  relative  costs  of  build-out,  and  elects 
to  adopt  the  proposed  formula  for 
determining  upfront  payments. 

82.  The  specific  upfront  payments 
and  bidding  units  for  each  license  are 
set  forth  in  Attachment  A  of  the  Auction 
No  44  Procedures  Public  Notice. 

83.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
on  which  it  may  wish  to  be  active 
(bidding  units  associated  with  licenses 
on  which  the  bidder  has  the  stcmding 
high  bid  from  the  previous  round  and 
licenses  on  which  the  bidder  places  a 
bid  in  the  current  round)  in  any  single 
roimd,  and  submit  an  upfront  payment 
covering  that  nimiber  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 


Exaiwple:  Lower  700  MHz  Band  Upfront  Payments  and  Bidding  Flexibility 

Market  No. 

Block 

Market  name 

Population 

Bidding 
units 

Upfront  pay- 
ment 

CMA153  

c 
c 

Columbus,  GA-AL  

Alabama  5 — Cleburne                    

243,072 
206,735 

36,000 
31,000 

$36,000 
$31,000 

Note.— If  a  bidder  wishes  to  bid  on  both  licenses  in  a  round,  it  must  have  selected  both  on  its  FCC  Form  175  and  purchased  at  least  67,000 
bidding  units  (36,000  +  31,000)  If  a  bidder  only  wishes  to  bid  on  one,  but  not  both,  purchasing  36,000  bidding  units  would  meet  the  requirement 
for  either  license.  The  bidder  would  be  able  to  btd  on  either  license,  t>ut  not  tMth  at  ttie  same  time.  If  the  bidder  purchased  only  31,000  bidding 
units,  it  would  have  enough  eligibility  for  the  Alabama  5— Clebume  license  but  not  for  the  Columbus,  GA-AL  license. 


84.  Former  defaulters  should  calculate 
their  upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  units 
they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may,  on  its  FCC  Form 
175.  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
will  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 

iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

85.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  44  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 


electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser,  at  (202)  418- 
2843  by  May  28,  2002.  All  refunds  will 
be  rettuTied  to  the  payer  of  record  as 
identified  on  the  FCC  Form  159  unless 
the  payer  submits  written  authorization 
instructing  otherwise.  For  additional 
information,  please  call  (202)  418-1995. 
Name  of  Bank 
ABA  Number 

Contact  and  Phone  Number 
Account  Number  to  Credit 
Name  of  Account  Holder 
FCC  Registration  Number  (FRN) 
Taxpayer  Identification  Number 
Correspondent  Bank  (if  applicable) 
ABA  Number 
Account  Number 
(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 


FCC  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Eligibility  for  refunds  is 
discussed  in  Part  V.E. 

E.  Auction  Registration 

86.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

87.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidential  bidder 
identification  number  (BIN)  required  to 
place  bids  and  the  other  containing  the 
SecurlD  cards.  These  mailings  will  be 
sent  only  to  the  contact  person  at  the 
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contact  address  listed  in  the  FCC  Form 
175. 

88.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday, 
June  12.  2002,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

89.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC  Auction 
Headquarters  located  at  445  12th  St.. 
SW..  Washington.  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  {one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Electronic  Bidding 

90.  The  Commission  will  conduct  this 
auction  over  the  Internet.  Telephonic 
bidding  will  also  be  available.  As  a 
contingency,  the  FCC  Wide  Area 
Network,  which  requires  access  to  a  900 
number  telephone  service,  will  be 
available  as  well.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically,  i.e.,  over  the  Internet  or 
the  FCC's  Wide  Area  Network  at  $2.30 
per  minute.  In  either  case,  each 
authorized  bidder  must  have  its  own 
Remote  Security  Access  SecurlD  card, 
which  the  FCC  will  provide  at  no 
charge.  Each  applicant  with  one 
authorized  bidder  will  be  issued  two 
SecurlD  cards,  while  applicants  with 
two  or  three  authorized  bidders  will  be 
issued  three  cards.  For  security 
purposes,  the  SecurlD  cards  and  the 
FCC  Automated  Auction  System  User 
Manual  are  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  Please  note  that  each 
SecurlD  card  is  tailored  to  a  specific 
auctiori,  therefore,  SecurlD  cards  issued 
for  other  auctions  or  obtained  from  a 
source  other  than  the  FCC  will  not  work 
for  Auction  No.  44.  The  telephonic 
bidding  phone  number  will  be  supplied 
in  the  first  overnight  mailing,  which 
also  includes  the  confidential  bidder 
identification  number.  Each  applicant 
should  indicate  its  bidding  preference — 
electronic  or  telephonic — on  the  FCC 
Form  175. 

91.  Please  note  that  the  SecurlD  cards 
can  be  recycled,  and  the  Bureau 


encourages  bidders  to  return  the  cards 
to  the  FCC.  The  Bureau  will  provide 
pre-addressed  envelopes  that  bidders 
may  use  to  return  the  cards  once  the 
auction  is  over. 

G.  Mock  Auction 

92.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Friday,  June  14,  2002.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

93.  The  first  round  of  bidding  for 
Auction  No.  44  will  begin  on 
Wednesday,  June  19,  2002.  The  initial 
bidding  schedule  will  be  announced  in 
a  public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

94.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  to 
award  all  licenses  in  Auction  No.  44  in 
a  single,  simultaneous  multiple  round 
auction.  Taking  all  the  commenters 
submissions  into  account,  the  Bureau 
concludes  that  it  is  operationally 
feasible  and  appropriate  to  auction  the 
licenses  in  the  Lower  700  MHz  band 
through  a  single,  simultaneous  multiple 
round  auction.  Unless  otherwise 
announced,  bids  will  be  accepted  on  all 
licenses  in  each  round  of  the  auction. 
This  approach,  the  Bureau  believes, 
allows  bidders  to  take  advantage  of  any 
synergies  that  exist  among  licenses  and 
is  administratively  efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

95.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  that 
the  amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  The  Bureau  received  no 
comments  on  this  issue. 

96.  For  Auction  No.  44  the  Bureau 
adopts  this  proposal.  The  amount  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
bidder.  Note  again  that  each  license  is 
assigned  a  specific  number  of  bidding 
units  equal  to  the  upfront  payment 
listed  in  Attachment  A  on  a  bidding 
unit  per  dollar  basis.  The  total  upfront 
payment  defines  the  maximum  number 


of  bidding  units  on  which  the  applicant 
will  be  permitted  to  bid  and  hold  high 
bids  during  any  given  round.  As  there 
is  no  provision  for  increasing  a  bidder's 
maximum  eligibility  during  the  course 
of  an  auction,  prospective  bidders  are 
cautioned  to  calculate  their  upfront 
payments  carefully.  The  total  upfront 
payment  does  not  affect  the  total  dollars 
a  bidder  may  bid  nn  any  given  license 

97.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 
current  eligibility  during  each  round  of 
the  auction. 

98.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  an  acceptable  bid 
in  the  current  round  (see  "Bid 
Increments  and  Minimum  Accepted 
Bids"  in  Part  IV.B.(iii)).  The  minimum 
required  activity  level  is  expressed  as  a 
percentage  of  the  bidder's  maximum 
bidding  eligibility,  and  increases  by 
stage  as  the  auction  progresses.  Because 
these  procedures  have  proven 
successful  in  maintaining  the  pace  of 
previous  auctions  (as  set  forth  under 
"Auction  Stages"  in  Part  IV.A.iii  and 
"Stage  Transitions"  in  Part  IV.A.iv).  the 
Bureau  adopts  them  for  Auction  No.  44 

iii.  Auction  Stages 

99.  In  the  Auction  No  44  Comment 
Public  Notice,  the  Bureau  proposed  to 
conduct  the  auction  in  three  stages  and 
employ  an  activity  rule  The  Bureau 
further  proposed  that,  in  each  round  of 
Stage  One.  a  bidder  desiring  to  maintain 
its  current  eligibility  would  be  required 
to  be  active  on  licenses  encompassing  at 
least  80  percent  of  its  current  bidding 
eligibility,  In  each  round  of  Stage  Two. 
a  bidder  desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  at  least  90  percent  of  its  current 
bidding  eligibility.  Finally,  the  Bureau 
proposed  that  a  bidder  in  Stage  Three, 
in  order  to  maintain  eligibility,  would 
be  required  to  be  active  on  98  percent 

of  its  current  bidding  eligibility  The 
Bureau  received  no  comments  on  this 
proposal. 

TOO.  The  Bureau  adopts  its  proposals 
for  the  activity  rules.  Listed  are  the 
activity  levels  for  each  stage  of  the 
auction.  The  FCC  reserves  the  discretion 
to  further  alter  the  activity  percentages 
before  and/or  during  the  auction. 
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Stage  One:  Ehiring  the  first  stage  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibility  will  be  required  to 
be  active  on  licenses  that  represent  at 
least  80  percent  of  its  current  bidding 
eligibility  in  each  bidding  round. 
Failure  to  maintain  the  required  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next    - 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One. 
reduced  eligibility  for  the  next  roimd 
will  be  calculated  by  multiplying  the 
bidder's  current  activity  (the  sum  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  valid  bids  during  the 
current  round)  by  five-fourths  (V4). 

Stage  Two:  During  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  Two.  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidder's 
current  activity  (the  sum  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  valid  bids  during  the  ciurent  round) 
by  ten-ninths  (^"/a). 

Stage  Three:  During  the  third  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  In  this  final  stage,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidder's 
current  activity  (the  siun  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  valid  bids  during  the  current  round) 
by  fifty-fortyninths  (*°/49). 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders 
must  carefully  check  their  current 
activity  during  the  bidding  period  of  the 
first  round  following  a  stage  transition. 
This  is  especially  critical  for  bidders 
that  have  standing  high  bids  and  do  not 
plan  to  submit  new  bids.  In  past 
auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibility  or 
used  an  activity  rule  waiver  because 
they  did  not  re-verify  their  activity 
status  at  stage  transitions.  Bidders  may 
check  their  activity  against  the  required 
minimum  activity  level  by  using  the 
bidding  system's  bidding  module. 

101.  Because  the  foregoing  procedures 
have  proven  successful  in  maintaining 
proper  pace  in  previous  auctions,  the 
Bureau  adopts  them  for  Auction  No.  44. 


iv.  Stage  Transitions 

102.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  that 
the  auction  would  generally  advance  to 
the  next  stage  [i.e.,  from  Stage  One  to 
Stage  Two.  and  from  Stage  Two  to  Stage 
Three)  when  the  auction  activity  level, 
as  measured  by  the  percentage  of 
bidding  units  receiving  new  high  bids, 
is  below  20  percent  for  three 
consecutive  rounds  of  bidding  in  each 
Stage.  The  Bureau  further  proposed  that 
it  would  retain  the  discretion  to  change 
stages  unilaterally  by  announcement 
during  the  auction.  "This  determination, 
the  Bureau  proposed,  would  be  based 
on  a  variety  of  measures  of  bidder 
activity,  including,  but  not  limited  to, 
the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
Bureau  received  no  comments  on  this 
subject. 

103.  The  Bureau  adopts  its  proposal. 
Thus,  the  auction  will  start  in  Stage  One 
and  it  will  advance  to  the  next  stage 
(i.e.,  from  Stage  One  to  Stage  Two,  and 
from  Stage  Two  to  Stage  Three)  when, 
in  each  of  three  consecutive  rounds  of 
bidding,  the  high  bid  has  increased  on 
20  percent  or  less  of  the  licenses  being 
auctioned  (as  measured  in  bidding 
units).  In  addition,  the  Bureau  will 
retain  the  discretion  to  regulate  the  pace 
of  the  auction  by  announcement.  This 
determination  will  be  based  on  a  variety 
of  measures  of  bidder  activity, 
including,  but  not  limited  to,  the 
auction  activity  level,  the  percentages  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue.  The  Bureau 
believes  that  these  stage  transition  rules, 
having  proven  successful  in  prior 
auctions,  are  appropriate  for  use  in 
Auction  No.  44. 

v.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

104.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  that 
each  bidder  in  the  auction  would  be 
provided  five  activity  rule  waivers. 
Bidders  may  use  an  activity  rule  waiver 
in  any  round  during  the  course  of  the 
auction.  The  Bureau  received  no 
comments  on  this  issue. 

105.  Based  upon  its  experience  in 
previous  auctions,  the  Bureau  adopts  its 
proposal  that  each  bidder  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  Use  of  an  activity  rule 
waiver  preserves  the  bidder's  current 
bidding  eligibility  despite  the  bidder's 


activity  in  the  current  round  being 
below  the  required  minimum  level.  An 
activity  rule  waiver  applies  to  an  entire 
round  of  bidding  and  not  to  a  particular 
license.  The  Bureau  is  satisfied  that  its 
practice  of  providing  five  waivers  over 
the  course  of  the  auction  provides  a 
sufficient  number  of  waivers  and 
maximum  flexibility  to  the  bidders, 
while  safeguarding  the  integrity  of  the 
auction. 

106.  The  Automated  Auction  System 
assumes  that  bidders  with  insufficient 
activity  would  prefer  to  use  an  activity 
rule  waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (1)  there  are 
no  activity  rule  waivers  available;  or  (2) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  has 
no  waivers  remaining  and  does  not 
satisfy  the  required  activity  level,  the 
current  eligibility  will  be  permanently 
reduced,  possibly  eliminating  them 
from  the  auction. 

107.  A  bidder  vdth  insufficient 
activity  that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  in  "Auction  Stages"  [see 
Part  rV.A.iii  discussion).  Once  eligibility 
has  been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

108.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  system) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  However,  an  automatic 
waiver  triggered  during  a  round  in 
which  there  are  no  new  valid  bids  or 
withdrawals  will  not  keep  the  auction 
open.  Note:  Once  a  proactive  waiver  is 
placed  diu'ing  a  round,  that  waiver 
cannot  be  imsubmitted. 

vi.  Auction  Stopping  Rules 

109.  For  Auction  No.  44,  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  licenses  until 
bidding  stops  on  every  license.  The 
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auction  will  close  for  all  licenses  when 
one  round  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  license,  applies  a  proactive  waiver, 
or  withdraws  a  previous  high  bid.  After 
the  first  such  round,  bidding  closes 
simultaneously  on  all  licenses. 

110.  The  Bureau  also  proposed 
retaining  discretion  to  implement  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  version  will 
close  the  auction  for  all  licenses  after 
the  first  round  in  which  no  bidder 
submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 

a  license  for  which  it  is  the  standing 
high  bidder  will  not  keep  the  auction 
open  under  this  modified  stopping  rule. 

111.  The  Bureau  further  proposed 
retaining  the  discretion  to  keep  the 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn  in  a  round.  In  this  event,  the 
effect  will  be  the  same  as  if  a  bidder  had 
submitted  a  proactive  waiver.  Thus,  the 
activity  rule  will  apply  as  usual,  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

112.  In  addition,  the  Bureau  proposed 
that  it  reserves  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposed  to  exercise  this 
option  only  in  circumstances  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity  or  where  it  appears 
likely  &at  the  auction  will  not  close 
within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  will  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day.  and/or 
adjusting  the  amount  of  the  minimum 
bid  increments  for  the  licenses. 

113.  A  Commenter  recommends  that 
the  Bureau  retain  its  current  stopping 
rule.  Another  commenter  suggests  that 
the  Bureau  not  utilize  its  discretion  to 
keep  the  auction  open  even  if  no  new 
acceptable  bids  or  proactive  waivers  are 
submitted  and  no  previous  high  bids  are 
withdrawn  in  a  round,  claiming  that  any 
additional  rounds  impose  monitoring 


costs  on  small  businesses.  The  Bureau 
emphasizes  that  it  will  only  utilize  an 
alternative  stopping  rule  when  unusual 
circumstances  suggest  that  the  public 
interest  is  better  served  by  deviating 
from  the  standard  simultaneous 
stopping  rule.  Therefore,  the  Bureau 
adopts  the  proposals  concerning  the 
auction  stopping  rules.  Auction  No.  44 
will  begin  under  the  simultaneous 
stopping  rule,  and  the  Bureau  will 
retain  the  discretion  to  invoke  the  other 
versions  of  the  stopping  rule.  The 
Bureau  believes  that  these  stopping 
rules  are  most  appropriate  for  Auction 
No.  44,  because  its  experience  in  prior 
auctions  demonstrates  that  the  auction 
stopping  rules  balance  the  interests  of 
administrative  efficiency  and  maximum 
bidder  participation. 

vii.  Auction  Delay,  Suspension,  or 
Cancellation 

114.  In  tlie  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  that, 
by  public  notice  or  by  announcement 
during  the  auction,  it  may  delay, 
suspend,  or  cancel  the  auction  in  the 
event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
conduct  of  competitive  bidding. 

115.  Because  this  approach  has 
proven  effective  in  resolving  exigent 
circumstances  in  previous  auctions,  the 
Bureau  adopts  its  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  aruiouncement  during  the  auction, 
the  Bureau  may  delay,  suspend,  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  beginning  of 
the  current  round,  resume  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Bureau  emphasizes  that  exercise  of 
this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Round  Structure 

116.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 


released  approximately  10  days  before 
the  start  of  the  auction.  The  round 
structure  for  each  bidding  round 
contains  a  single  bidding  round 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  results  formats  and 
locations  will  also  be  included  in  the 
public  notice  referenced  m  this 
paragraph. 

117.  The  FCC  has  discretion  to  change 
the  bidding  schedule  m  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reser\'e  Price  or  Minimum  Opening 
Bid 

118.  Background.  The 
Communications  Act.  as  amended,  calls 
upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  [i.e., 
because  they  are  mutually  exclusive), 
unless  the  Commission  determines  that 
a  reser\e  price  or  minimum  opening  bid 
is  not  in  the  public  interest.  Consistent 
with  this  mandate,  the  Commission 
directed  the  Bureau  to  seek  comment  on 
the  use  of  a  minimum  opening  bid  and/ 
or  reserve  price  prior  to  the  start  of  each 
auction.  Among  other  factors,  the 
Bureau  should  consider  the  amount  of 
spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  the 
extent  of  interference  with  other 
spectrum  bands,  and  any  other  relevant 
factors  that  could  have  an  impact  on  the 
spectrum  being  auctioned.  The 
Commission  concluded  that  the  Bureau 
should  have  the  discretion  to  employ 
either  or  both  of  these  mechanisms  for 
future  auctions. 

119.  In  the  Auction  So  44  Comment 
Public  Notice,  the  Bureau  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  44.  Specifically,  for 
Auction  No.  44,  the  Bureau  proposed 
the  following  license-by-license  formula 
for  calculating  minimum  opening  bids; 
SO. 0250  *  MHz  *  License  Area 

Population  with  a  minimum  of  SI  ,000 
per  license. 

120.  In  the  alternative,  the  Bureau 
sought  comment  on  whether,  consistent 
with  the  Balanced  Budget  Act.  the 
public  interest  would  be  served  by 


20786 


Federal  Register/ Vol.  67,  No.  81 /Friday.  April  26,  2002 /Notices 


having  no  minimum  opening  bid  or 
reserve  price. 

121.  Following  consideration  of 
comments  received,  the  Bureau  adopts 
its  proposed  minimum  opening  bids  for 
Auction  No.  44.  The  Bureau  believes  the 
minimum  opening  bids  are  well  below 
the  levels  of  the  likely  winning  bids, 
and  are  not  so  high  as  to  discourage 
competition.  The  commenters  have 
provided  no  evidence  to  support  their 
contention  that  the  Bureau's  proposed 
minimum  opening  bids  are  too  high. 
Moreover,  the  Commission  has  sought 
to  provide  small  businesses  with  an 
opportunity  to  successfully  compete 
against  larger,  well-financed  bidders  for 
the  Lower  700  MHz  band,  defining  three 
tiers  of  small  businesses  for  MSA/RSA 
licenses,  and  two  tiers  of  small 
businesses  for  EAG  licenses,  that  are 
eligible  for  bidding  credits.  Because  the 
Bureau  is  not  persuaded  that  the 
proposed  minimum  opening  bids  are 
imreasonable,  the  Bureau  adopts  its 
proposal. 

122.  The  specific  minimum  opening 
bids  for  each  license  are  set  forth  in 
Attachment  A  of  the  Auction  No.  44 
Procedures  Public  Notice. 

123.  The  minimum  opening  bids  the 
Bureau  adopts  are  reducible  at  the 
discretion  of  the  Bureau.  The  Bureau 
emphasizes,  however,  that  such 
discretion  will  be  exercised,  if  at  all, 
sparingly  and  early  in  the  auction,  i.e.. 
before  bidders  lose  all  waivers  and 
begin  to  lose  substantial  eligibility. 
During  the  course  of  the  auction,  the 
Bureau  will  not  entertain  requests  to 
reduce  the  minimum  opening  bid  on 
specific  licenses. 

iii.  Minimum  Accepted  Bids  and  Bid 
Increments 

124.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  to 
use  a  smoothing  methodology  to 
calculate  minimum  acceptable  bids.  The 
Bureau  further  proposed  to  retain  the 
discretion  to  change  the  minimum 
acceptable  bids  and  bid  increments  if 
circimistances  so  dictate. 

125.  Several  commenters  requested 
that  the  Bureau  use  a  simple  percentage 
increment  to  calculate  minimum 
acceptable  bids,  rather  than  the 
smoothing  formula.  While  the  Bureau 
recognizes  that  the  smoothing 
methodology  is  computationally  more 
complex,  it  is  the  Bureau  that  performs 
the  calculations  and  provides  the 
appropriate  bid  increment^mounts  to 
bidders.  Furthermore,  reg^less  of 
whether  the  smoothing  formula  or  a 
simple  percentage  increment  is  used, 
minimum  acceptable  bid  amounts 
depend  upon  the  bids  actually  placed  in 


the  previous  round,  and  therefore 
caimot  be  predicted  in  advance. 

126.  The  Bureau  adopts  its  proposal 
for  a  smoothing  formula.  The  smoothing 
methodology  is  designed  to  vary  the 
increment  for  a  given  license  between  a 
maximum  and  minimum  value  based  on 
the  bidding  activity  on  that  license.  This 
methodology  allows  the  increments  to 
be  tailored  to  the  activity  level  of  a 
license,  decreasing  the  time  it  takes  for 
active  licenses  to  reach  their  final  value. 
The  formula  used  to  calculate  this 
increment  is  included  in  Attachment  F 
of  the  Auction  No.  44  Procedures  Public 
Notice. 

127.  The  Bureau  adopts  its  proposal 
of  initially  setting  the  weighing  factor  at 
0.5,  the  minimum  percentage  increment 
at  0.1  (10  percent),  and  the  maximimi  at 
0.2  (20  percent).  The  Bureau  retains  the 
discretion  to  change  the  minimimi 
acceptable  bids  and  bid  increments  if  it 
determines  that  circumstance  so  dictate. 
The  Bureau  will  do  so  by  announcement 
in  the  Automated  Auction  System. 
Under  its  discretion,  the  Bureau  may 
also  implement  an  absolute  dollar  floor 
for  the  bid  increment  to  further  facilitate 
a  timely  close  of  the  auction.  The 
Bureau  may  also  use  its  discretion  to 
adjust  the  minimum  bid  increment 
without  prior  notice  if  circumstances 
warrant.  The  Bureau  also  retains  the 
discretion  to  use  alternate 
methodologies,  such  as  a  flat  percentage 
increment  for  all  licenses,  for  Auction 
No.  44  if  circumstances  warrant. 

iv.  High  Bids 

128.  At  the  end  of  each  bidding 
round,  the  Automated  Auction  System 
determines  the  standing  high  bid  for 
each  license  based  on  the  gross  dollar 
amounts  of  the  bids  received  for  each 
license. 

129.  In  the  case  of  tied  high  bids,  a 
random  number  generator  will  be  used 
to  determine  the  standing  high  bid.  A 
random  number  will  be  assigned  to  each 
bid.  The  tie  bid  having  the  highest 
random  number  will  become  the 
standing  high  bid. 

v.  Bidding 

130.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  wishes  (subject  to  its  eligibility), 
withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibility.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  each  bidding  round. 
If  a  bidder  submits  multiple  bids  for  a 
single  license  in  the  same  roimd,  the 
system  takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round.  Bidders 
should  note  that  the  bidding  units 


associated  with  licenses  for  which  the 
bidder  has  removed  or  withdrawn  its 
bid  do  not  count  towards  the  bidder's 
activity  at  the  close  of  the  round. 

131.  All  bidding  vdll  take  place 
remotely  either  through  the  Automated 
Auction  System  or  by  telephonic 
bidding.  (Telephonic  bid  assistants  are 
required  to  use  a  script  when  entering 
bids  placed  by  telephone.  Telephonic 
bidders  are  therefore  reminded  to  allow 
sufficient  time  to  bid  by  placing  their 
calls  well  in  advance  of  the  close  of  a 
round.  Normally,  five  to  ten  minutes  are 
necessary  to  complete  a  bid 
submission.)  There  will  be  no  on-site 
bidding  during  Auction  No.  44. 

132.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  roimd  of  the 
auction  is  determined  by  two  factors:  (ii) 
the  licenses  applied  for  on  FCC  Form 
175  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  allow  bidders  to  submit 
bids  on  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

133.  The  Automated  Auction  System 
requires  each  bidder  to  be  logged  in 
during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
generated  Seciu-ID  code.  Bidders  are 
strongly  encouraged  to  print  bid 
confirmations  after  they  submit  their 
bids. 

134.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amoimts. 
For  each  license,  the  Automated 
Auction  System  interface  will  list  the 
nine  acceptable  bid  amounts  in  a  drop- 
down box.  Bidders  may  use  the  drop- 
down box  to  select  from  among  the  nine 
acceptable  bid  amounts.  The  Automated 
Auction  System  also  includes  an  import 
function  that  allows  bidders  to  upload 
text  files  containing  their  bid 
information. 

135.  Once  there  is  a  standing  high  bid 
on  a  license,  the  Automated  Auction 
System  will  calculate  a  minimum 
acceptable  bid  for  that  license  for  the 
following  round.  The  difference 
between  the  minimum  acceptable  bid 
and  the  standing  high  bid  for  each 
license  will  define  the  bid  increment. 
The  nine  acceptable  bid  amounts  for 
each  license  consist  of  the  minimum 
acceptable  bid  (the  standing  high  bid 
plus  one  bid  increment)  and  additional 
amounts  calculated  using  multiple  bid 
increments  (i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

136.  Until  a  bid  has  been  placed  on 
a  license,  the  minimum  acceptable  bid 
for  that  license  will  be  equal  to  its 
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minimum  opening  bid.  The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  are  calculated  using 
the  difference  between  the  minimum 
opening  bid  times  one  plus  the 
minimum  percentage  increment, 
rounded,  and  the  minimum  opening 
bid.  Therefore,  when  the  minimum 
percentage  increment  equals  0.1.  the 
first  additional  bid  amount  will  be 
approximately  ten  percent  higher  than 
the  minimum  opening  bid;  the  second, 
twenty  percent:  the  third,  thirty  percent; 
etc. 

137.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimimi  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

138.  See  Attachment  F  of  the  Auction 
No.  44  Procedures  Public  Notice  for 
more  detail  on  the  calculation  of  the 
various  bid  amounts. 

139.  Finally,  bidders  are  cautioned  in 
selecting  their  bid  amounts  because,  as 
explained  in  the  following  section, 
bidders  who  withdraw  a  standing  high 
bid  from  a  previous  round,  even  if 
mistakenly  or  erroneously  made,  are 
subject  to  bid  withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

140.  In  the  Auction  No.  44  Comment 
Public  Notice,  the  Bureau  proposed  bid 
removal  and  bid  withdrawal  rules.  With 
respect  to  bid  withdrawals,  the  Bureau 
proposed  limiting  each  bidder  to 
withdrawals  in  no  more  than  two 
rounds  during  the  course  of  the  auction. 
The  two  rounds  in  which  withdrawals 
are  utilized,  the  Bureau  proposed, 
would  be  at  the  bidder's  discretion.  The 
Bureau  received  no  comments  on  this 
issue. 

141.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  bidding  system,  a  bidder 
may  effectively  "unsubmit"  any  bid 
placed  within  that  round.  A  bidder 
removing  a  bid  placed  in  the  same 
roimd  is  not  subject  to  withdrawal 
payments.  Removing  a  bid  will  affect  a 
bidder's  activity  for  the  round  in  which 
it  is  removed,  i.e.,  a  bid  that  is 
subsequently  removed  does  not  count 
toward  the  bidder's  activity 
requirement.  This  procedure,  about 
which  the  Bureau  received  no 
comments,  will  enhance  bidder 
flexibility  during  the  auction.  Therefore, 
the  Bureau  adopts  these  procedures  for 
Auction  No.  44. 


142.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  bid" 
function  (assuming  that  the  bidder  has 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  during  the  auction  is 
subject  to  the  bid  withdrawal  pavments 
specified  in  47  CFR  1.2104(g).  Note: 
Once  a  withdrawal  is  placed  during  a 
round,  that  withdrawal  cannot  be 
unsubmitted. 

143.  In  previous  auctions,  the  Bureau 
has  detected  bidder  conduct  that, 
arguably,  may  have  constituted  strategic 
bidding  through  the  use  of  bid 
withdrawals.  While  the  Bureau 
continues  to  recognize  the  important 
role  that  bid  withdrawals  play  in  an 
auction,  i.e..  reducing  risk  associated 
with  efforts  to  secure  various  licenses  in 
combination,  the  Bureau  concludes  that, 
for  Auction  No.  44,  adoption  of  a  limit 
on  their  use  to  two  rounds  is  the  most 
appropriate  outcome.  By  doing  so  the 
Bureau  believes  it  strikes  a  reasonable 
compromise  that  will  allow  bidders  to 
use  withdrawals.  The  Bureau's  decision 
on  this  issue  is  based  upon  its 
experience  in  prior  auctions, 
particularly  the  PCS  D,  E  and  F  block 
auctions,  and  800  MHz  SMR  auction, 
and  is  in  no  way  a  reflection  of  its  view 
regarding  the  likelihood  of  any 
speculation  or  "gaming"  in  this  auction 

144.  The  Bureau  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  two  rounds. 
These  rounds  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  either  of  these  rounds. 
Withdrawals  during  the  auction  will 
still  be  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  1.2104(g). 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market.  If  a  high 
bid  is  withdrawn,  the  minimum 
accepted  bid  in  the  next  round  will  be 
the  prior  round's  second  highest  bid 
price,  which  may  be  less  than,  or  equal 
to,  in  the  case  of  tie  bids,  the  amount  of 
the  withdrawn  bid.  The  additional  bid 
amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid.  The  Commission 
will  serve  as  a  'place  holder"  on  the 
license  until  a  new  acceptable  bid  is 
submitted  on  that  license. 

145.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 


the  course  of  an  auction  See  47  CFR 
1.2104(g)  and  1.2109.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s).  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  net 
high  bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  license,  within 
the  same  or  subsequent  auctions(s).  the 
payment  for  each  bid  withdrawal  will 
be  calculated  based  on  the  sequence  of 
bid  withdrawals  and  the  amounts 
withdrawn.  No  withdrawal  payment 
will  be  assessed  for  a  withdrawn  bid  if 
either  the  subsequent  winning  bid  or 
any  of  the  inter\'ening  subsequent 
withdrawn  bids,  in  either  the  same  or 
subsequent  auctionsis).  equals  or 
exceeds  that  withdrawn  bid.  Thus,  a 
bidder  that  withdraws  a  bid  will  not  be 
responsible  for  any  withdrawal 
payments  if  there  is  a  subsequent  higher 
bid  in  the  same  or  subsequent 
auction(s).  This  policy  allows  bidders 
most  efficiently  to  allocate  their 
resources  as  well  as  to  evaluate  their 
bidding  strategies  and  business  plans 
during  an  auction  while,  at  the  same 
time,  maintaining  the  integrity  of  the 
auction  process.  The  Bureau  retains  the 
discretion  to  scrutinize  multiple  bid 
withdrawals  on  a  single  license  for 
evidence  of  anti-competitive  strategic 
behavior  and  take  appropriate  action 
when  deemed  necessar>'. 

146.  In  the  Part  1  Fifth  Report  and 
Order,  the  Commission  modified 

§  1.2104(g)(1)  of  the  rules  regarding 
assessments  of  interim  bid  withdrawal 
payments.  As  amended,  §  1.2104(g)(ll 
provides  that  in  instances  in  which  bids 
have  been  withdrawn  on  a  license  that 
is  not  won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  payment  equal  to  3  percent 
of  the  amount  of  the  withdrawn  bids 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  after 
subsequent  auction  of  the  license 
Assessing  an  interim  bid  withdrawal 
payment  ensures  that  the  Commission 
receives  a  minimal  withdrawal  payment 
pending  assessment  of  any  final 
withdrawal  payment.  The  Part  1  Fifth 
Report  and  Order  provides  specific 
examples  showing  application  of  the  bid 
withdrawal  payment  rule. 

vii.  Round  Results 

147.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Bureau  will  compile  reports 
of  all  bids  placed,  bids  withdrawn, 
current  high  bids,  new  minimum 
accepted  bids,  and  bidder  eligibility 
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status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
44  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

viii.  Auction  Announcements 

148.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
announcements  will  be  available  by 
clicking  a  link  on  the  Automated 
Auction  System. 

ix.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

149.  As  noted  in  Part  n.H..  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  certain  revision  of  exhibits. 
Applicants  should  make  these 
modifications  to  their  FCC  Form  1 75 
electronically  and  submit  a  letter, 
briefly  suimmarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division  at  the 
following  address:  auctJon44@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  44.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft* 
Word  doounents. 

150.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Howard  Davenport  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

V.  Post-auction  Procedures 

A.  Down  Payments  and  Withdmwn  Bid 
Payments 

151.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
winning  bidders,  down  payments  and 
any  withdrawn  bid  payments  due. 

152.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 


winning  bids  (actual  bids  less  any 
applicable  small,  very  small  business  or 
entrepreneur  bidding  credits).  See  47 
CFR  1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any  bid 
withdrawal  payments  due  under  47  CFR 
1.2104(g).  as  discussed  in  "Bid  Removal 
and  Bid  Withdrawal,"  Part  IV.B.vi. 
(Upfront  payments  are  applied  first  to 
satisfy  any  withdrawn  bid  liability, 
before  being  applied  toward  down 
payments.) 

B.  Auction  Discount  Voucher 

153.  On  June  8.  2000,  the  Commission 
awarded  Qualcomm,  Inc.  a  transferable 
Auction  Discount  Voucher  ("ADV")  in 
the  amount  of  $125,273,878.00.  This 
ADV  may  be  used  by  Qualcomm  or  its 
transferee,  in  whole  or  in  part,  to  adjust 
a  winning  bid  in  any  spectrum  auction 
prior  to  June  8,  2003,  subject  to  terms 
and  conditions  set  forth  in  the 
Commission's  Order.  Qualcomm 
transferred  $10,848,000.00  of  the  ADV 
to  a  winning  bidder  in  FCC  Auction  No. 
35  and  the  transferee  used  its  portion  of 
the  ADV  to  pay  a  portion  of  one  of  its 
winning  bids  in  Auction  No.  35.  The 
remaining  portion  of  Qualcomm's  ADV 
could  be  used  to  adjust  winning  bids  in 
another  FCC  auction,  including  Auction 
No.  44. 

C.  Long-Form  Application 

154.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  44.  Winning 
bidders  that  are  small,  very  small 
businesses  or  entrepreneurs  must 
include  an  exhibit  demonstrating  their 
eligibility  for  small,  very  small  business 
or  entrepreneur  bidding  credits.  See  47 
CFR  1.2112(b).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

D.  Tribal  Land  Bidding  Credit 

155.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federaJly-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  tiiat  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

156.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  vdiming  the 


auction  when  it  files  its  long-form 
application  (FCC  Form  601).  When  • 
filing  the  long-form  application,  the 
winning  bidder  will  be  required  to 
advise  the  Commission  whether  it 
intends  to  seek  a  tribal  land  bidding 
credit,  for  each  market  won  in  the 
auction,  by  checking  the  designated 
box(es).  After  stating  its  intent  to  seek  a 
tribal  land  bidding  credit,  the  applicant 
will  have  90  days  from  the  close  of  the 
long-form  filing  window  to  amend  its 
application  to  select  the  specific  tribal 
lands  to  be  served  and  provide  the 
required  tribal  government 
certifications.  Licensees  receiving  a 
tribal  land  bidding  credit  are  subject  to 
performance  criteria  as  set  forth  in  47 
CFR  1.2110(f). 

157.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  should  review  the 
Conunission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
documents  can  be  viewed  on  the 
Commission's  Web  site  by  going  to 
http://wireless.fcc.gov/auctions  and 
clicking  on  Tribal  Land  Credits.     ■ 

E.  Default  and  Disqualification 

158.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  In  addition,  if  a  default 
or  disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 

F.  Refund  of  Remaining  Upfront 
Payment  Balance 

159.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  license  in  Auction  No.  44 
may  be  entitled  to  a  refund  of  their 
remaining  upfi-ont  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  from  that 
applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 
All  refunds  will  be  returned  to  the  payer 
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of  record,  as  identified  on  the  FCC  Form 
159,  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

160.  Quahfied  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 
high  bid  during  the  auction  must  submit 
a  written  refund  request.  If  you  have 
completed  the  refund  instructions 
electronically,  then  only  a  wrritten 
request  for  the  refund  is  necessary.  If 
not,  the  request  must  also  include  wire 
transfer  instructions.  Taxpayer 
Identification  Number  (TIN)  and  FCC 
Registration  Number  (FRN).  Send 
refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Gail  Glasser  or  Tim 
Dates,  445  12th  Street,  SW.,  Room  1- 
C863.  Washington,  DC  20554. 

161.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  cojnplete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  or  Gail  Glasser  at  (202)  418-1995. 

Federal  Communications  Commission. 

Mar^garet  Wiener, 

Chief.  Auctions  and  Industry  Analysis 

Division.  WTB. 

(FR  Doc.  02-10239  Filed  4-25-02;  8:45  am] 

BtLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-918] 

Public  Safety  National  Coordination 
Committee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

summary:  This  dociunent  advises 
interested  persons  of  a  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  vdll  be  held 
in  Washington,  DC.  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC.  This 
notice  advises  interested  persons  of  the 
sixteenth  meeting  of  the  Public  Safety 
National  Coordination  Committee. 


DATES:  May  31,  2002  at  9:30  a.m.-12:30 
p.m. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer.  Michael  ]. 
Wilhelm,  (202)  418-0680.  e-mail 
mwilhelm@fcc.gov.  Press  Contact, 
Meribeth  McCarrick,  Wireless 
Telecommunications  Bureau.  202-418- 
0600,  or  e-mail  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
This  Public  Notice  advises  interested 
persons  of  the  sixteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
in  Washington,  DC  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC. 

Date;  May  31,2002. 

Meeting  Time:  General  Membership 
Meeting— 9:30  a.m.-12:30  p.m. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

The  NCC  Subcommittees  will  meet 
from  9  a.m.  to  5:30  p.m.  the  previous 
day.  The  NCC  General  Membership 
Meeting  will  commence  at  9:30  a.m.  and 
continue  until  12:30  p.m. 

The  agenda  for  the  NCC  membership 
meeting  is  as  follows: 

1.  Introduction  and  Welcoming  Remarks 

2.  Administrative  Matters 

3.  Report  from  the  Interoperability 
Subcommittee 

4.  Report  from  the  Technology 
Subcommittee 

5.  Report  from  the  Implementation 
Subcommittee 

6.  Action  on  Subcorrunittee 
Recommendations,  including  Public 
Safety  Base  Station  Signal  Contour 
Level  Increase 

7.  Public  Discussion 

8.  Other  Business 

9.  Upcoming  Meeting  Dates  and 
Locations 

10.  Closing  Remarks 

The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Conunission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectrum  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
PubUc  Safety  Agency  Communications 


Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Ser\ice.  WT  Docket  No.  96-86.  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking.  FCC  98-191. 14 
FCC  Red  152  (1998).  63  FR  58645  (11- 
2-98). 

The  NCC  has  an  open  membership. 
Previous  expressions  of  interest  in 
membership  have  been  received  in 
response  to  several  Public  Notices 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCC's 
processes.  All  persons  who  have 
previously  identified  themselves  or 
have  been  designated  as  a  representative 
of  an  organization  are  deemed  members 
and  are  invited  to  attend.  All  other 
interested  parties  are  hereby  invited  to 
attend  and  to  participate  in  the  NCC 
processes  and  its  meetings  and  to 
become  members  of  the  Committee, 
This  policy  will  ensure  balanced 
participation.  Members  of  the  general 
public  may  attend  the  meeting.  To 
attend  the  sixteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee,  please  RSVP  to  Joy  Alford  of 
the  Policy  and  Rules  Branch  of  the 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau  of  the  FCC  by  calling  (202)  418- 
0680,  by  faxing  (202)  418-2643,  or  by  E- 
mailing  at  jalford@fcc.gov.  Please 
provide  your  name,  the  organization 
you  represent,  your  phone  number,  fax 
number  and  e-mail  address.  This  RSVP 
is  for  the  purpose  of  determining  the 
number  of  people  who  will  attend  this 
sixteenth  meeting. 

The  FCC  will  attempt  to  accommodate 
as  many  people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available  Persons  requesting 
accommodations  for  hearing  disabilities 
should  contact  Joy  Alford  immediately 
at  (202)  418-7233  (TTY).  Persons 
requesting  accommodations  for  other 
physical  disabilities  should  contact  Joy 
Alford  immediately  at  (202)  418-0694 
or  via  e-mail  at  jalford@fcc.gov.  The 
public  may  submit  written  comments  to 
the  NCC's  Designated  Federal  Officer 
before  the  meeting. 

Additional  information  about  the  NCC 
and  NCC-related  matters  can  be  found 
on  the  NCC  website  located  at:  http:// 
wireless.fcc.gov/publicsafety/ncc. 

Federal  Communications  Commission 
Jeanne  Kowalski 

Deputy  Division  Chief  for  Public  Safety, 
Public  Safety  and  Private  Wireless  Division. 
Wireless  Telecommunications  Bureau 
[FR  Doc.  02-10365  Filed  4-25-02.  8:45  ami 
HLUNO  CODE  671 2-01 -f> 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  10, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  AUanta,  Georgia 
30309-4470: 

1.  Alvin  Gibson,  Gainesville,  Georgia; 
to  retain  voting  shares  of  Georgia 
Central  Bancshares,  Inc.,  Social  Circle. 
Georgia,  and  thereby  indirectly  retain 
voting  shares  of  Georgia  Central  Bank, 
Social  Circle.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  22,  2002. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-10241  Filed  4-25-02;  8:45  am) 

nUJNQ  CODE  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  20,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III.  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

I.  North  State  Bancorp,  Raleigh. 
North  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  North 
State  Bank,  Raleigh,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Brooke  Holdings,  Inc.;  Brooke 
Corporation,  Inc.;  and  Brooke 
Bancshares.  Inc.,  all  of  Overland  Park, 
Kansas;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Centerville  State 
Bank,  Overland  Park,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  22.  2002. 
Robert  deV.  Frierson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc  02-10242  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 


determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  10,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri 
63166-2034: 

1 .  First  Banks,  Inc.,  St.  Louis, 
Missouri;  to  engage  de  novo  through  its 
subsidiaries,  Allegiant  Community 
Development  Corporation,  Clayton, 
Missouri,  and  Allegiant  Capital 
Corporation,  Saint  Louis.  Missouri,  in 
community  development  activities  and 
real  estate  and  personal  property 
appraising,  financial  and  investment 
advisory  activities,  and  private 
placement  of  securities  services,  as 
agent,  pursuant  to  §§  225.28(b)(2)(i). 
(b)(6)(iii).  (b)(7){iii),  (b)(12)(i)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  22,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-10240  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Meeting;  Postponement 

Citizens  Advisory  Committee  on 
Public  Health  Service  (PHS)  Activities 
and  Research  at  Department  of  Energy 
(DOE)  Sites:  Oak  Ridge  Reservation 
Health  Effects  Subcommittee  (ORRHES): 
the  meeting  originally  planned  for  May 
6,  2002,  has  been  postponed  until  Jime 
18.  2002. 

The  items  originally  scheduled  for 
discussion  on  May  6th  will  be  presented 
and  discussed  when  the  subcommittee 
meets  in  Oak  Ridge  on  June  18,  2002. 
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FOR  FURTHER  INFORMATION  CONTACT:  La 

Freta  Dalton.  Designated  Federal 
Official,  or  Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of 
Health  Assessment  and  Consultation. 
ATSDR.  1600  Clifton  Road,  NE..  M/S  E- 
54,  Atlanta.  Georgia  30333,  telephone  1- 
888-42-ATSDR(28737).  fax  404/498- 

1744. 

The  Director,  Management  Analysis 
and  Ser\'ices  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  .April  22.  2002. 
Alvin  Hall. 

Acting  Director.  Management  Analysis  and 
Senices  Office.  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-10271  Filed  4-25-02:  8:45  am] 

BILLING  CODE  416>-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2149-N] 

Medicaid  Program;  Infrastructure 
Grants  Program  To  Support  the  Design 
and  Delivery  of  Long  Term  Services 
and  Supports  That  Permit  People  of 
Any  Age  Who  Have  a  Disability  or 
Long  Term  Illness  To  Live  in  the 
Community 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  funding  availability 
for  continuation  of  systems  change 
grants  awards  process. 

SUMMARY:  This  notice  announces  the 
availability  of  an  additional  S55  million 
in  grant  funding  through  our  "Systems 
Change  Grants  for  Community  Living". 
The  Systems  Change  grants  include  four 
distinct  competitive  grant  opportunities: 
(1)  Nursing  Facility  Transitions:  (2) 
Community-integrated  Personal 
Assistance  Services  and  Supports;  (3) 
Real  Choice  Systems  Change:  and  (4) 
The  Community  Living  Exchange 
Collaborative:  A  National  Technical 
Assistance  Program  (The  Collaborative) 
(formerly.  The  National  Technical 
Assistance  Exchange  for  Community 
Living).  The  four  grants  are  designed  to 
assist  States  in  developing  enduring 
systems  improvements  that  support 
people  of  any  age  who  have  a  disability 
or  long-term  illness  to  live  and 
participate  in  their  communities.  These 


grants  are  a  part  of  the  President's  New 
Freedom  Initiative  to  eliminate  barriers 
to  equality  and  grant  a  "New  Freedom" 
to  children  and  adults  of  all  ages  who 
have  a  disability  or  long  term  illness  so 
that  they  may  live  and  prosper  in  their 
communities.  This  notice  also  contains 
information  about  the  manner  in  which 
we  will  continue  the  award  process  that 
originally  started  in  FY  2001.  We  ivill 
not  accept  any  new  applications  for 
Systems  Change  Grants  in  FY  2002. 
DATES:  Deadline  for  Submitting 
Response  Form:  Qualified  Applicants 
(see  "Definition  of  Qualified 
Applicants"  in  section  II. D.  of  this 
notice)  who  submitted  an  application  in 
FY  2001.  and  received  from  us  written 
notification  dated  March  28.  2002  of  a 
■preliminarv'  award"  must  submit  the 
Response  Form  (that  was  enclosed  with 
their  written  notification)  no  later  than 
Mav  9.  2002.  indicating  whether  they 
wish  to  receive  an  award  in  FY  2002. 

Deadline  for  Submitting  Responses  to 
Draft  Terms  and  Conditions  and  Project 
Feedback  of  Preliminary  Grant  Award: 
Qualified  Applicants  must  respond  to 
the  draft  terms  and  conditions  and 
project  feedback  of  the  preliminary 
grant  award  by  July  10,  2002. 
ADDRESSES:  Response  Form:  The 
addresses  for  submitting  completed 
Response  Forms  are  listed  in  order  by 
our  preferred  means  of  submission;  they 
are  as  follows:  by  e-mail  to 
jsilanskis@cms.hhs.gov.  by  facsimile  to 
Jeremy  Silanskis  (410-786-9004).  or  by 
mail  to  leremy  Silanskis.  Centers  for 
Medicare  &  Medicaid  Services.  Center 
for  Medicaid  and  State  Operations, 
DEHPG/DASI,  Mailstop:  S2-14-26, 
7500  Security  Boulevard,  Baltimore. 
Marviand  21244-1850.  Applications 
mailed  through  the  U.  S.  Postal  Service 
or  a  commercial  delivery  serx-ice  will  be 
considered  "on  time"  if  received  by 
close  of  business  on  the  closing  date,  or 
postmarked  (first  class  mail)  by  the  date 
specified  and  received  within  five 
business  days.  If  express,  certified,  or 
registered  mail  is  used,  the  Qualified 
Applicant  should  obtain  a  legible  dated 
mailing  receipt  from  the  U.  S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailings.  Response  Forms  that  do  not 
meet  the  above  criteria  will  be 
considered  late. 

Qualified  Applicants  who  wish  to 
obtain  an  electronic  copy  of  the 
Response  Form  or  have  questions 
regarding  the  Response  Form,  please 
contact  Jeremy  Silanskis  at:  410-786- 
1592;  or  by  e-mail  to 
jsilanskis@cms.hhs.gov. 

Response  to  Draft  Grant  Terms  and 
Conditions  and  Project  Feedback:  We 


will  include  with  the  draft  grant  terms 
and  conditions  and  requests  for  project 
feedback  that  we  send  to  the  Qualified 
Applicants  the  name,  address,  and 
phone  number  of  the  CMS  project 
officer  to  whom  the  responses  to  the 
draft  grant  terms  and  conditions  must  be 
submitted. 

Web  Site:  To  obtain  additional 
information  about  the  Systems  Change 
grants,  please  visit  our  web  site  at: 
http://\^^^^^^■hcfa. gov/medicaid/ 
systemschange/default.htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  Systems  Change 
grants  mav  be  directed  to:  Mar\'  Guy, 
Centers  for  Medicare  &  Medicaid 
Services.  Center  for  Medicaid  and  State 
Operations.  DEHPG/DASI.  Mail  Stop: 
S2-14-26.  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  (410)  786- 
2772;  or  by  e-mail  to: 
Mguy@cms.hhs.gov 

SUPPLEMENTARY  INFORMATION: 
I,  Background 

A.  General 

People  of  all  ages  who  have  a 
disability  or  long-term  illness  generally 
express  the  same  desire  to  live  in  the 
community,  as  do  most  other 
Americans.  They  express  a  desire  to  live 
in  their  own  homes,  make  their  own 
decisions  about  dailv  activities,  work, 
learn,  and  maintain  important  social 
relationships,  They  express  a  desire  to 
contribute  and  participate  in  their 
communities  and  family  life. 

In  1990.  the  Congress  enacted  the 
Americans  with  Disabilities  Act  (ADA) 
(Pub.  L.  101-336).  The  ADA  recognized 
that  "society  has  tended  to  isolate  and 
segregate  individuals  with  disabilities, 
and.  despite  some  improvements,  such 
forms  of  discrimination  against 
individuals  with  disabilities  continue  to 
be  a  serious  and  pervasive  social 
problem"  (42  U.S.C  12101(a)(2)).  The 
ADA  gave  legal  expression  to  the  desires 
and  rights  of  Americans  to  lead  lives  as 
valued  members  of  their  own 
communities  despite  the  presence  of 
disability, 

Over  the  past  few  years,  a  consensus 
for  assertive  new  steps  to  improve  the 
capacity  of  our  long-term  support 
systems  to  respond  to  the  desires  of  our 
citizenr\-  has  been  building.  Federal, 
State,  and  local  governments  have 
begun  to  take  actions  to  renew  and 
reaffirm  a  commitment  to  improving  the 
systems  that  will  support  people  of  all 
ages  with  disabilities  or  long-term 
illnesses  who  wish  to  live  in  their 
communities.  The  President  invigorated 
these  efforts  m  2001  through  his  Sew 
Freedom  Initiative  and  Executive  Order 
13217.  The  Executive  Order  directs 
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Federal  agencies  to  provide  assistance  to 
States  and  to  identify  federal  policy 
barriers  that  might  be  removed  in  order 
to  achieve  fulfillment  of  the  ADA.  For 
additional  information  about  the  New 
Freedom  Initiative  and  Executive  Order 
13217.  please  visit  the  web  site  at: 
http://www.  whitehouse.gov. 

B.  FY  2001  Systems  Change  Grants  for 
Community  Living 

On  May  22,  2001.  we  published  a 
Notice  of  Funding  Availability  for  the 
Systems  Change  Grants  for  Community 
Living  in  the  Federal  Register  (66  FR 
28183).  Under  this  notice,  we  invited 
proposals  from  States  and  others,  in 
partnership  with  their  disability  and 
aging  conmiunities,  to  design  and 
implement  effective  and  enduring 
improvements  in  community  long  term 
support  systems.  Grant  applications 
were  due  in  July  2001.  The  response  of 
States,  and  other  eligible  entities,  to 
these  grant  opportunities  was 
extraordinary.  The  response  revealed  a 
strong  interest  on  the  part  of  States  and 
their  citizens  to  improve  their 
community-based  systems,  and  a  vital 
role  for  federal  technical  and  resource 
assistance.  We  received  161 
applications  for  these  Systems  Change 
grants  from  51  States  and  Territories  (48 
States,  the  District  of  Columbia,  and  2 
Territories)  requesting  funding  totaling 
approximately  $240  million. 

In  September  2001,  we  announced  the 
award  of  grants  in  37  States  and  one 
territory  totaling  approximately  $70 
million.  In  FY  2001,  we  awarded:  25 
Real  Choice  Systems  Change  grants;  10 
Community-integrated  Personal 
Assistance  Services  and  Supports 
grants;  12  Nursing  Facility  Transitions, 
State  Program  Grants;  and  5  Nursing 
Facility  Transitions,  Independent  Living 
Partnership  grants.  In  FY  2001,  we  also 
awarded  two  grants  for  the  National 
Technical  Assistance  Exchange  for 
Community  Living.  For  further 
information  on  the  selection  process  of 
the  grants  awarded  in  FY  2001.  please 
see  our  web  site  at:  http:// 
www.hcfa.gov/medicaid/ 
systemschange/ selproc.pdf.  In  addition, 
the  solicitation  from  FY  2001  is 
available  at:  http://www.hcfa.gov/ 
medicaid/systemschange/hackgmd.htm. 

Due  to  the  extraordinary  response  we 
received  in  FY  2001  to  the  Systems 
Change  Grants  for  Community  Living 
solicitation,  we  will  not  accept  any  new 
applications  in  FY  2002.  Instead,  we 
will  continue  to  process  the  ranked 
applications  submitted  in  2001, 
beginning  with  the  highest-ranked 
applications  that  were  not  funded  in  FY 
2001.  On  March  28.  2002,  we  sent  a 
notice  of  preliminary  award  and  a 


Response  Form  to  those  Qualified 
Applicants,  as  explained  below.  We  will 
also  furnish  draft  grant  terms  and 
conditions  (including  project  feedback) 
to  those  Qualified  Applicants.  (See 
section  II. B.  of  this  document  for 
additional  information  on 
"Requirements  to  Receive  Notice  of 
Grant  Award".) 

n.  Overview  of  FY  2002  Systems 
Change  Grants  Award  Process 

In  FY  2002,  the  Congress  appropriated 
an  additional  $55  million  in  funds  for 
these  Systems  Change  grants 
specifically  to  improve  community- 
integrated  services  (Departments  of 
Labor,  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  2002  Pub.  L.  107- 
116).  In  a  Press  Release  dated  March  25. 
2002,  the  Secretary  announced  that 
these  funds  will  enable  the  Department 
to  help  States  improve  community- 
based  services.  (To  review  this  Press 
Release,  please  visit:  http:// 
www.hhs.gov/news/press/2002pres/ 
20020325a.html.) 

Since  we  received  far  more 
applications  in  FY  2001  than  we  were 
able  to  fund,  we  are  announcing  our 
intention  to  continue  the  award  process 
for  Qualified  Applicants.  (See  section 
"II. D.  Definition  of  Qualified 
Applicants"  of  this  notice.)  We  have 
used  the  review  panel  scores  from  FY 
2001 ,  to  determine  the  ranking  of  all 
applications  in  each  grant  category.  We 
will  attempt  to  provide  funding  for 
applications  where  funding  was 
previously  unavailable.  In  addition,  we 
reserve  the  right  to  make 
"supplemental"  awards  in  FY  2002  to 
certain  States  or  other  eligible  entities 
that  received  awards  in  FY  2001 ;  these 
"supplemental"  awards  will  ensure  fair 
treatment  between  Grantees  awarded 
funds  in  FY  2001  and  2002  while 
ensuring  that  the  purposes  of  these 
grants  are  met.  In  the  event  that  we 
received  more  than  one  application  for 
any  grant  solicitation  for  which  the  "one 
per  State"  standard  applies,  we  reserve 
the  right  to  select  which  application 
will  be  considered  for  funding.  We  also 
reserve  the  right  to  ensure  reasonable 
balance  in  awarding  grants  in  FY  2002, 
in  terms  of  key  factors  (such  as 
geographic  distribution  and  broad  target 
group  representation)  as  noted  in  the  FY 
2001  grant  solicitation. 

We  reserve  the  right  to  reallocate 
those  funds  to  the  next  highest-ranked 
Qualified  Applicant(s)  or  to  supplement 
entities  that  previously  received 
funding,  if  Qualified  Applicants  are 
subsequently  determined  not  to  have 
met  all  of  the  requirements  of  our  May 
22.  2001  Notice  of  Funding  Availability 


(66  FR  28183),  the  grant  terms  and 
conditions,  or  otherwise  fail  to  submit  a 
Response  Form  to  us  by  the  date 
indicated  above. 

We  have  determined  that  we  will  be 
able  to  fund  in  FY  2002  approximately: 
25  new  Real  Choice  Systems  Change 
grants:  8  new  Community-integrated 
Personal  Assistance  Services  and 
Supports  grants;  11  new  Nursing 
Facility  Transitions.  State  Program 
grants;  and  5  new  Nursing  Facility 
Transitions.  Independent  Living 
Partnership  grants.  We  will  also  attempt 
to  make  supplemental  awards  to  the  two 
Grantees  for  the  Community  Living 
Exchange  Collaborative:  A  National 
Technical  Assistance  Program. 
Additionally,  we  will  attempt  to  make 
supplemental  awards  to  5  States  that 
received  Real  Choice  Systems  Change 
grants  in  FY  2001  to  ensure  that  these 
5  Grantees  are  not  disadvantaged  in  the 
amoimt  of  the  award  received  as 
compared  to  States  receiving  awards  in 
FY  2002.  (See  "Chart  1— Qualified 
Applicants  for  FY  2002  Systems  Change 
Grants  and  Amount  of  Preliminary 
Awards").  We  anticipate  that  these 
grants  will  be  officially  awarded  on  or 
before  September  30.  2002.  (See  "Chart 
2 — Key  Dates  for  2002  Systems  Change 
Grants  Process".)  We  will  notify,  in 
writing,  the  Qualified  Applicants 
described  above  of  this  award  process, 

A.  Timing  and  Duration  of  Awards 

We  expect  all  Notice  of  Grant  Awards 
to  be  made  on  or  before  September  30. 
2002.  New  Grantees  may  expend  grant 
funds  over  a  36-month  period  from  the 
date  of  the  award.  Existing  Grantees 
receiving  "supplemental  awards"  will 
be  able  to  use  the  "supplemental 
award"  during  the  existing  36-month 
budget  period  of  their  original  grants. 

B.  Requirements  To  Receive  Notice  of 
Grant  Award 

Qualified  Applicants  before  receiving 
cm  official  Notice  of  Grant  Award  (Form 
CMS  &-U6-PG  (9-84))  will  receive  draft 
grant  terms  and  conditions  of  the 
proposed  award.  These  draft  grant  terms 
and  conditions  will  contain  criteria  the 
entity  must  meet  and  will  specify  any 
additional  information  required.  These 
draft  grant  terms  and  conditions  will  ask 
Qualified  Applicants,  among  other 
things,  to  provide  us  with:  (1)  An 
updated  budget  and  budget  narrative 
reflecting  the  amount  of  proposed 
award;  (2)  an  updated  proposed  project 
abstract  and  abbreviated  project 
narrative  describing  the  project's  goals, 
activities  and  expected  outcomes,  given 
the  proposed  amount  of  funding;  and  (3) 
a  description,  in  the  abbreviated 
narrative,  of  how  people  with 


disabilities  and  long-term  illnesses  and 
their  representatives  will  be  involved  in 
all  stages  of  planning,  implementation, 
monitoring  and  evaluation  activities  for 
the  proposed  project.  The  deadline  for 
submission  of  this  information  is  noted 
in  "Chart  2— Key  Dates  for  2002 
Systems  Change  Grants  Process".  These 
dates  will  also  be  posted  on  the  CMS 
Systems  Change  web  site  at:  http:// 
www.hcfa.gov/medicaid/ 
systemschange/ defauit.htm. 

Specific  requirements  of  Grantees, 
including  the  non-financial  recipient 
contribution,  as  stated  in  the  Notice  of 
Funding  Availability,  dated  May  22. 
2001  (66  FR  28183)  will  continue  to 
apply  to  all  Qualified  Applicants  that 
receive  awards  in  FY  2002. 
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C.  Indirect  Costs 

Reimbursement  of  indirect  costs 
under  each  of  the  four  types  of  grants  is 
governed  by  the  provisions  of  the  U.  S. 
Department  of  Health  and  Human 
Services,  Grants  Policy  Directive  (GPD) 
Part  3.01:  Post- Award — Indirect  Costs 
and  Other  Cost  Policies.  We  recommend 
that  Qualified  Applicants  review  the 
provisions  of  this  policy  directive  and 
applicable  Office  of  Management  and 
Budget  (OMB)  circulars  in  preparing 
budget  information.  This  information  is 
available  in  the  solicitation  and  online 
at:  http://www.hhs.gov/grantsnet/ 
adminis/gpd/gpd301  .htm. 

D.  Definition  of  Qualified  Applicants 

We  will  not  accept  any  new 
applications  in  FY  2002,  due  to  the 
extraordinary  number  of  unfunded 
applications  received  in  FY  2001. 
Instead,  we  will  continue  to  process  the 
ranked  applications  submitted  in  2001, 
begiiming  with  the  highest-ranked 
applications  that  were  not  funded  in  FY 
2001.  We  have  offered  funding  to  those 
Qualified  Applicants.  Qualified 
Applicants  are  those  Applicants  who  (1) 
submitted  an  application  in  FT  2001 
and  (2)  received  from  us  written 
notification  dated  March  28,  2002  of  a 
"preliminary"  award  indicating  that 
their  application  received  a  score  from 
the  review  panel  in  a  range  that  will 
permit  us  to  make  a  "preliminary" 
award  in  FY  2002.  Additional 
information  on  the  award  process  is 
available  in  section  II  (Overview  of  FY 
2002  Systems  Change  Grant  Award 
Process).  Through  our  technical 
assistance  efforts,  we  will  continue  to 
work  with  all  States  and  Territories,  as 
well  as  other  non-Grantees,  to  improve 
community-integrated  long  term 
services  and  supports. 


E.  Involvement  of  Consumers, 
Stakeholders,  and  Public-Private 
Partnerships 

For  all  Qualified  Applicants,  we 
expect  continuous  and  active 
involvement  of  consumers  in  project 
design,  implementation,  and  evaluation. 
We  encourage  processes  that  promote 
the  active  involvement  of  all  other 
stakeholders.  In  addition,  we  encourage 
the  development  of  public-private 
partnerships  that  make  the  most 
effective  use  of  each  partner's  expertise. 

For  the  FY  2001  and  FY  2002  Real 
Choice  Systems  Change  grants,  the 
Congress  expressed  its  preference  that 
the  grant  applications  "be  developed 
jointly  by  the  State  and  the  Consumer 
Task  Force"  (H.  Conf.  Rep.  No.  10&- 
1033  at  150  and  H.  Conf.  Rep.  No.  107- 
342  at  101,  adopting  S.  Rep.  No.  107- 
84  at  17).  The  task  force  should  be 
composed  of  individuals  with 
disabilities  from  diverse  backgrounds 
(including  the  elderly),  representatives 
from  organizations  that  provide  services 
to  individuals  with  disabilities, 
consumers  of  long-term  services  and 
supports,  and  those  who  advocate  on 
behalf  of  such  individuals  (H.  Conf. 
Rep.  No.  106-1033  at  150  and  H.  Conf. 
Rep.  No.  107-342  at  101,  adopting  S. 
Rep.  No.  107-84  at  17).  Each  Qualified 
Applicant  is  encouraged  to  continue  to 
involve  its  task  force  in  the  process  of 
developing  a  response  to  the  draft  grant 
terms  and  conditions. 

We  encourage  collaboration  with 
public-private  partnerships  and  with  a 
broad  range  of  public  and  private 
organizations  whose  primary  purpose  is 
improving  access  and  services  for 
people  with  disabilities  or  long-term 
illnesses.  Examples  of  these 
organizations  include  State  Independent 
Living  Councils,  Area  Agencies  on 
Aging,  Developmental  Disabilities 
Councils,  State  Mental  Health  Planning 
Councils,  State  Assistive  Technology 
Act  Projects,  and  other  national  and 
statewide  consumer,  disability  and 
aging  organizations.  We  also  encourage 
Qualified  Applicants  to  partner  with 
volunteer  groups,  employers,  faith- 
based  service  providers,  private 
philanthropic  organizations,  and  other 
community-based  organizations. 

F.  Executive  Order  12372 

Applications  for  these  grants  are  not 
subject  to  review  by  States  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  (45  CFR  part  100). 

G.  Information  Collection  Requirements 

The  information  collection 
requirements  associated  with  the  Notice 


of  Funding  Availabilitv  published  on 
May  22,  2001  (66  FR  28183)  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB  No.; 
0938-0836  Expiration  Date:  02/28/ 
2005). 

Authority:  These  grants  are  authorized 
under  section  1110  of  the  Social  Security 
Act  Funding  and  direction  from  the 
Congress  was  provided  in  the  Departments  of 
Labor.  Health  and  Human  Services,  and 
Education  and  Related  .Appropriation  Bill, 
for  FY  2002,  Pub  L.  107-116.  and  in  the 
accompanying  Report.  H  Conf.  Rep.  No. 
107-342  at  101   In  addition,  funding  and 
Congressional  language  was  provided  in  the 
Consolidated  .Appropriations  Act.  2001  (Pub. 
L.  106-554)  (including  HR  5656  Labor. 
HHS.  and  Education  .Appropriations),  and  in 
the  accompanying  Report.  H.  Conf  Rep  No.    - 
106-1033.  CMS  IS  the  designated  HHS 
agency  with  administrative  responsibility  for 
this  grant  program  (Catalog  of  Federal 
Domestic  Assistance  Number:  93.779: 
Research  and  Demonstrations) 

Dated:  April  1.  2002. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Addendum  1 — Qualified  Applicants  for 
FY  2002  Systems  Change  Grants  and 
Amount  of  Preliminary  Awards 

I.  New  Awards 

Below  are  the  States/Eligible  Entities 
that  were  offered  new  awards  as 
described  in  section  II  of  this  notice. 

Chart  1.— Qualified  Applicants— 
FY  2002  Real  Choice  Systems 
Change  Grants 


State,  eligible  entity 


Amount  o) 

preliminary 

award 


Alaska  

Califomia 

Colorado  

Commonwealth  of  Northern 

Manana  Islands 

Connecticut  

Distnct  of  Columt)ia  

Georgia  

Indiana  

Kansas  

Louisiana  

Mississippi  

Montana   

New  Mexico 

Nevada    

New  York     

North  Dakota  

Ohio  

Oklahoma  

Pennsylvania  

Rhode  Island  

Texas  

Utah    

Washington 

Wisconsin  

West  Virginia  


$1,385  000 
1,385,000 
1  120147 

1  385,000 
1,385,000 
1  385.000 
1,385  000 
1,385,000 
1,385.000 
1.385.000 
1.385.000 
1.385.000 
1.385,000 
1,385,000 
1,385.000 
900,000 
1,385.000 
1.385.000 
1.385.000 
1.385.000 
1,385.000 
1,385  000 
1,385  000 
1.385  000 
1  313.996 
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Chart  2.— Qualified  Applicants— 
FY  2002  Community-Integrated 
Personal  Assistance  Services 
AND  Supports  Grants 


State/eliglble  entity 


Amount  of 

preliminary 

award 


Colorado  

Distnct  of  Columbia 

Hawaii  

Indiana  

Kansas  

North  Carolina  

Tennessee  

West  Virginia  


$725,000 
725,000 
725.000 
725,000 
725,000 
725,000 
725.000 
725,000 


Chart  3.— Qualified  Applicants— 
FY  2002  Nursing  Facility  Transi- 
tions, State  Program  Grants 


state/eligible  entity 


Amount  of  pre- 
liminary award 


Alabama 

Arkansas 

California 

Delaware 

Nebraska  

New  Jersey  

North  Carolina 

Ohio  

Rhode  Island  ,. 
South  Carolina 
Wyoming  


$770,000 
598,444 
600.000 
566,772 
600.000 
600,000 
600,000 
600,000 
600.000 
600,000 
600,000 


Date(s) 


Chart  4.— Qualified  Applicants— 
FY  2002  Nursing  Facility  Transi- 
tions, Independent  Living  Part- 
nership Grants 


State/ 
eligible 
entity 


Organization 


Amount  of 

preliminary 

award 


California 


Minnesota 


Delaware 


New  Jersey 


Utah 


Community 
Resources 
for  Inde- 
pendence. 

Metropolitan 
Center  for 
Independent 
Living 

Independent 
Resources, 
Inc. 

Resources  for 
Independent 
Living,  Inc. 

Utah  Inde- 
pendent Liv- 
ing Center. 


337.500 


400.000 


270,000 


400,000 


400,000 


II.  Supplemental  Awards 

Below  are  the  States/Eligible  Entities 
that  were  offered  supplemental  awards 
as  described  in  section  II  of  this  notice. 


Chart  1.— Qualified  Applicants— 
FY  2002  Real  Choice  Systems 
Change  Grants 


state/ 

eligible 
entity 


Amount 

awarded  FY 

2001 


Amount  of 

preliminary 

award 


Maryland  

$1,025,000 

$360,000 

Arkansas 

1.025.000 

360,000 

Massachusetts  .. 

1,025,000 

360,000 

Virginia 

1 ,025,000 

360,000 

Iowa  

1 ,025,000 

360,000 

Chart  2.— Qualified  Applicants— 
FY  2002  The  Community  Living 
Exchange  Collaborative:  A  Na- 
tional Technical  Assistance 
Program 


Organization/ 

eligible 

entity 


Amount 

FY  2001 

award 


Amount  of 

preliminary 

award 


Rutgers  Cen- 
ter for  State 
Health  Pol- 


icy 

$2,435,621 

$1,886,500 

ILRU  ■■  Inde- 

pendent 

Living  Re- 

search Utili- 

zation   

2,435,621 

1 ,886,500 

Addendiun  2— Key  Dates  for  2002 
Systems  Change  Grants  Process 


May  9.  2002  

March  22-July  9,  2002 


Action 


Response  Form  is  due  from  Qualified  Applicants, 

Qualified  Applicants  partner  with  consumer  advisory  groups  and  stakeholders  to 
do  the  following: 

•  Repnoritize  proposed  grant  projects  based  on  revised  budgets; 

•  Reconsider  proposed  budget  based  on  amount  of  preliminary  award;  and 

•  Respond  to  draft  grant  terms  and  conditions  of  award  and  requests  for  feed- 
back. 

July  10,  2002 Deadline  for  Qualified  Applicants  to  submit  their  responses  to  the  draft  grant 

terms  and  conditions  of  award  and  project  feedback. 
September  30.  2002 Notice  of  Grant  Awards  sent  to  FY  2002  Systems  Change  Grantees. 
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BiLUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heaitt!  Care  Financing  Administration 

[CMS-2137-N] 

State  Children's  Health  Insurance 
Program  (SCHIP);  Redistribution  and 
Continued  Availability  of  Unexpended 
SCHIP  Funds  From  the  Appropriation 
for  FY  1999 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
application  of  the  statutory  provisions 
concerning  the  redistribution  and 
availability  of  unexpended  funds 
appropriated  for  fiscal  year  (FY)  1999 
for  the  State  Children's  Health 
Insurance  Program  under  title  XXI  of  the 
Social  Security  Act.  It  sets  forth  the 
amounts  available  for  each  of  the  50 
States,  the  District  of  Columbia,  and  the 
Commonwealths  and  Territories  from 
the  FY  1999  appropriation  for  a  second 
period  of  availability  under  the  statutory 
formula.  It  specifies  amounts  of 
allotments  that  may  remain  available 
("retained  allotments")  to  the  States  to 
which  those  amounts  were  originally 
allotted  during  the  initial  period,  and 
the  amounts  of  allotments  that  are 


redistributed  from  the  States  to  which 
they  were  allotted  during  the  initial 
period  to  be  available  to  other  States 
("redistributed  allotments"). 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Strauss,  (410)  786-2019. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  XXI  of  the  Social  Security  Act 
(the  Act)  sets  forth  the  State  Children's 
Health  Insurance  Program  (SCHIP)  to 
enable  States,  the  District  of  Columbia, 
and  specified  Commonwealths  and 
Territories  to  initiate  and  expand  health 
insurance  coverage  to  uninsured,  low- 
income  children.  In  this  notice,  unless 
otherwise  indicated,  the  use  of  the  terms 
"State"  and  "States,"  refers  to  any  or  all 
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of  the  50  States,  the  District  of 
Columbia,  and  the  Commonwealths  and 
Territories.  States  may  implement 
SCHIP  through  a  separate  child  health 
program  under  title  XXI  of  the  Act,  an 
expanded  program  under  title  XIX  of  the 
Act.  or  a  combination  of  both.  Under 
section  2104  of  the  Act.  the  SCHIP 
allotments  for  a  fiscal  year  (FY)  are 
available  to  match  expenditures  under 
an  approved  State  child  health  plan  for 
a  3-fiscal  year  "period  of  availability." 
including  the  fiscal  year  for  which  the 
allotment  was  provided.  After  the  initial 
period  of  availability,  the  amount  of 
unspent  allotments  is  subject  to  a 
second  period  of  availability.  With  the 
exception  described  below  for  the 
allotments  made  in  FYs  1998  and  1999, 
allotments  unspent  in  the  initial  period 
of  availability  are  to  be  redistributed 
from  States  that  did  not  fully  spend 
these  allotments  to  States  that  fully 
spent  their  allotments  for  that  fiscal 
year. 

The  Medicare,  Medicaid  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA).  enacted  as  part  of 
Pub.  L.  106-554  on  December  21,  2000, 
amended  title  XXI  of  the  Act,  in  part  by 
establishing  new  requirements  for  the 
secood  period  of  availability  of  amounts 
of  FYs  1998  and  1999  allotments 
unspent  during  the  initial  period  of 
availability.  These  requirements  limit 
the  redistribution  of  unspent  allotments 
to  States  that  hilly  spent  their  FY  1998 
or  1999  allotments  (redistributed 
amounts).  These  requirements  also 
provide  that  amounts  of  unspent 
allotments  not  redistributed  as  a  result 
of  these  limits  would  remain  available 
to  States  that  did  not  fully  expend  their 
FY  1998  or  1999  allotments  (retained 
allotments).  These  requirements 
prescribe  a  methodology  and  process  for 
determining  the  FY  1998  and  FY  1999 
redistributed  and  retained  allotment 
amounts. 

n.  Provisions  of  This  Notice 

This  notice  announces  the  application 
of  the  statutory  provisions  concerning 
the  redistribution  and  availability  of 
unexpended  funds  appropriated  for  the 
FY  1999  SCHIP  program.  Section  2104 
of  the  Act  provides  an  allotment  for 
each  fiscal  year  for  Federal  matching 
payments  for  an  initial  3-year  period  for 
the  States.  Section  801  of  BIPA  added 
section  2104(g)  to  the  Act  to  provide  for 
a  methodology  to  redistribute  or 
continue  availability  of  all  unexpended 
amounts  for  FYs  1998  and  1999  at  the 
end  of  the  initial  3-year  period. 

Section  2104  of  the  Act  requires  the 
Secretary  to  calculate  allotments  for 
each  State  with  an  approved  State  child 
health  plan  based  on  available 


appropriated  funds  for  each  fiscal  year. 
All  States  had  approved  plans  in  order 
to  have  access  to  their  final  FY  1999 
SCHIP  allotments,  which  were 
published  on  May  24.  2000  in  the 
Federal  Register  (65  FR  33634).  The 
final  rule  setting  forth  the 
methodologies  and  procedures  to 
determine  the  allotment  of  Federal 
funds  for  each  fiscal  year  and  the  grant 
award  and  payment  process  was  also 
published  on  May  24.  2000  in  the 
Federal  Register '(65  FR  33616). 

BIPA  amended  the  SCHIP  statute  to 
add  a  new  section  2104(g)  to  the  Act, 
which  requires  the  Secretary'  to 
redistribute  limited  amounts  of  the 
unexpended  allotments  for  FYs  1998 
and  1999  to  States  that  fully  expended 
their  allotments  for  those  years,  and 
extended  the  availability  of  remaining 
unexpended  allotments  for  those  years, 
in  accordance  with  a  specified  formula. 
This  notice  sets  forth  the  results  of  the 
statutory'  formula  to  the  unexpended 
allotments  for  FY  1999,  and  describes 
the  methodology  for  the  redistribution 
and  continued  availability  of 
unexpended  SCHIP  allotments.  The  FY 
1998  redistributed  and  retained 
allotment  amounts  were  published  in 
the  Federal  Register  on  June  21,  2001 
(66  FR  33257). 

m.  Application  of  the  Provisions  of 
Section  2104(g)  of  the  Act  to  the 
Unexpended  FY  1999  SCHIP 
Allotments  To  Determine  the 
Redistribution  and  Continued 
Availability  of  Allotments  for  Each 
State 

Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  matching  allowable  State 
expenditures  for  a  3-year  initial  period 
of  availability;  the  fiscal  year  for  which 
the  funds  are  allotted,  and  the  two 
following  fiscal  years.  For  FY  1999,  the 
3-vear  initial  period  of  availability  is 
October  1,  1998  through  September  30. 
2001.  With  the  exception  of  the 
methodology  specified  in  BIPA  for 
treating  unsjaent  FY  1998  and  1999 
allotments,  section  2104(f)  of  the  Act 
requires  redistribution  of  the  entire 
amount  of  unspent  allotments  after  the 
initial  period  of  availability  has  expired. 
Section  2104(e)  of  the  Act  provides  that 
redistributed  funds  are  available  for 
matching  State  expenditures  through 
the  end  of  the  fiscal  year  in  which  they 
are  reallotted.  Any  redistributed  funds 
for  the  fiscal  year  that  remained 
unexpended  at  the  end  of  the  fiscal  year 
in  which  they  were  reallotted  would 
have  reverted  to  the  Federal  Treasur\'. 

BIPA  did  not  repeal  or  delete  sections 
2104(e)  and  (f)  of  the  Act.  However, 


BIPA  added  a  new  section  2104(g)  of  the 
Act  that  established  a  formula  for 
redistributing  and  continuing  the 
availability  of  unexpended  allotments 
for  FYs  1998  and  1999  and  references 
the  provisions  of  sections  2104(e)  and  (f) 
of  the  Act.  This  formula  replaces  the 
redistribution  that  otherwise  would 
have  been  required  under  section 
2104(f)of  the  Act, 

Section  2104(g)  of  the  Act  requires  the 
Secretary  to  redistribute  and  continue 
availability  of  the  unexpended  FYs  1998 
and  1999  allotments  under  section 
2104(f)  of  the  Act.  Section  2104(g)  also 
provides  that  both  FYs  1998  and  1999 
redistribution  amounts  and  FYs  1998 
and  1999  retained  amounts,  under 
sections  2104(g)(l)(B)(ii)  and 
2104(g)(2)(A)(i)  of  the  Act.  respectively, 
shall  remain  available  to  the  States 
through  the  end  of  F^'  2002;  that  is, 
through  September  30,  2002. 

The  availability  of  retained  allotment 
funds  is  determined  in  accordance  with 
requirements  related  to  the  ordering  of 
expenditures.  Section  2105(a)(2)  of  the 
Act.  as  amended  by  BIPA.  requires  that 
expenditures  be  applied  against  a  State's 
available  fiscal  year  SCHIP  allotment 
amounts  in  the  following  order; 

(1)  Title  XIX  SCHIP  related 
expenditures  for  which  payment  is 
made  at  the  enhanced  Federal  medical 
assistance  percentage  (FMAP)  (section 
2105(a)(1)(A)  of  the  Act); 

(2)  Title  XIX  expenditures  for  medical 
assistance  provided  during  a 
presumptive  eligibility  period  under 
section  1920A  of  the  Act  (section 
2105(a)(1)(B)  of  the  Act); 

(3)  Child  health  assistance  for  targeted 
low-income  children  in  the  form  of 
providing  health  benefits  coverage  that 
meets  the  requirements  of  section  2103 
(section  2105(a)(1)(C)  of  the  Act); 

(4)(a)  Other  child  health  assistance  for 
targeted  low-income  children  and 
health  ser\'ices  initiatives  under  the 
plan  for  improving  the  health  of 
children  (including  targeted  low-income 
children  and  other  low-income 
children)  (section  2105(a)(l)(D)(i  and  ii) 
of  the  Act); 

(4)(b)  Outreach  expenditures  (section 
2105(a)(l)(D)(iii)  of  the  Act);  and 

(4)(c)  Administration  expenditures 
(section  2105(a)(l)(D)(iv)  of  the  Act). 

In  general.  States'  expenditures  will 
be  applied  against  the  FY  1999 
redistribution  and  retained  amounts  in 
accordance  with  existing  SCHIP 
regulations  on  allotments  (42  CFR  parts 
447  and  457).  These  regulations, 
however,  do  not  directly  address  the 
treatment  of  redistributed  allotments 
because  they  do  not  make  clear  whether 
these  expenditures  will  be  applied  to 
these  allotments  based  on  the  fiscal  year 
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of  the  initial  allotment,  the  fiscal  year  of 
the  redistribution,  or  the  fiscal  year  of 
the  allotment  whose  expiration  date 
matches  the  redistribution.  This  notice 
permits  States  the  option  to  decide  the 
order  of  application  of  expenditures 
against  the  redistribution  amounts  and 
other  available  fiscal  year  allotment 
amoimts.  Under  this  option,  a 
redistribution  State  may  have  a 
maximum  of  four  possible  choices  for 
the  order  of  the  application  of  FY  1999 
redistribution  funds  in  FY  2002. 
depending  on  what  other  fiscal  year 
allotments  are  available  in  FY  2002:  (1) 
Before  FY  2000  allotments;  (2)  after  FY 
2000  and  before  FY  2001  allotments:  (3) 
after  FY  2001  and  before  FY  2002 
allotments;  and  (4)  after  FY  2002 
allotments.  Furthermore,  if  a  FY  1999 
redistribution  State  also  has  FY  1998 
redistribution  funds  available  in  FY 
2002,  it  can  choose  whether  the  FY  1999 
redistribution  funds  will  be  used  before 
or  after  the  FY  1998  redistribution 
amounts. 

We  believe  that  States  should  be 
afforded  the  flexibility  to  decide 
whether  redistributed  funds  would  be 
used  before  or  after  other  available 
allotment  funds  to  allow  them  to 
optimize  the  use  of  the  funds.  Therefore. 
in  implementing  the  BIPA  legislation, 
we  offered  States  that  will  receive  FY 
1999  redistributed  funds  the  option  of 
choosing  the  order  of  when  the  funds 
would  be  expended  during  FY  2002 
among  the  other  available  allotments 
during  FY  2002.  All  of  the  redistribution 
States  have  responded  to  us  with  their 
decision  regarding  this  option.  Under 
this  option,  once  a  State  chooses  the 
order  of  the  FY  1999  redistribution 
amounts,  it  cannot  change  that  order  at 
a  later  date. 

Both  the  redistribution  amounts  and 
the  retained  amounts  for  FY  1999  will 
be  available  for  allowable  SCHIP 
expenditures  reported  for  the  period  of 
October  1,  2001  through  September  30, 
2002.  This  will  ensure  that  the 
redistribution  and  retained  allotment 
amounts  will  be  available  for  SCHIP 
expenditures  for  the  entire  period. 
October  1,  2001  through  September  30, 
2002,  even  though  this  notice  is  being 
published  after  October  1,  2001. 

We  have  made  provisions  on  the 
Form  CMS-21C  in  the  Medicaid  and 
State  Children's  Health  Insurance 
Program  Budget  and  Expenditure 
System  (MBES/CBES).  Allocation  of 
Title  XIX  and  Title  XXI  Expenditures  to 
the  SCHIP  Fiscal  Year  Allotment,  which 
is  used  for  tracking  States'  expenditures 
against  their  allotments,  to  include  the 
States'  FY  1999  redistributed  and 
retained  amounts.  The  redistributed  and 
retained  allotment  amounts  will  be 


automatically  entered  on  this  form  and 
the  Medicaid  and  SCHIP  expenditure 
system  will  automatically  apply 
expenditures  reported  on  the  quarterly 
expenditure  reports  for  the  period  of 
October  1,  2001  through  September  30. 
2002  to  the  FY  1999  redistributed  and 
retained  amounts  available  through 
September  30.  2002.  Except  as  provided 
above  regarding  the  option  for  States  to 
choose  the  ordering  of  fiscal  year 
redistribution  amounts,  expenditures 
reported  by  States  during  this  period 
will  be  applied  against  retained, 
redistributed  or  other  available 
allotments  in  chronological  order  from 
earlier  to  more  recent,  in  accordance 
with  the  SCHIP  regulations  published 
on  May  24.  2000  in  the  Federal  Register 
(65  FR'33616).  Thus,  for  example. 
States'  expenditures  would  be  applied 
first  against  any  remaining  FY  1998 
retained  allotments,  then  against 
available  FY  1999  retained  allotments, 
and  then  against  any  other  available 
fiscal  year  allotments  in  chronological 
order;  however,  if  applicable,  the 
available  redistribution  amounts  would 
be  ordered  in  accordance  with  those 
redistribution  States'  choices  under  the 
option  for  ordering  such  redistribution 
amounts. 

rv.  Detennination  of  Redistribution  or 
Continued  Availability  of  Unexpended 
FY  1999  Allotments 

In  Table  1  of  this  notice,  we  set  forth 
the  amount  of  unexpended  allotments 
as  of  November  30,  2001,  as  specified  in 
section  2104(g)  of  the  Act.  We  also  set 
forth  the  retained  amounts  that,  under 
the  statutory'  formula,  are  subject  to 
continued  availability  by  States  that  did 
not  fully  expend  their  FY  1999 
allotments,  and  the  amounts  that  are 
redistributed  for  availability  to  States 
that  fully  expended  their  FY  1999 
allotments.  The  formula  for  determining 
the  redistributed  and  retained  amounts 
of  the  FY  1999  SCHIP  allotments  is 
described  below. 

Establishing  the  Amount  of 
Unexpended  FY  1999  Allotments 

The  amount  of  States'  unexpended 
allotments  are  established  based  on  the 
SCHIP  related  expenditures,  as  reported 
and  certified  by  States  to  CMS  on  the 
quarterly  expenditure  reports.  To 
determine  the  amounts  of  unexpended 
FY  1999  allotments  remaining  at  the 
end  of  the  initial  period  of  availability, 
or  to  identify  States  that  have  fully 
expended  their  FY  1999  allotments, 
section  2104(g)(3)  of  the  Act  provides 
that  the  Secretary  use  expenditures 
reported  as  of  November  30.  2001  on  the 
Form  CMS-64  or  CMS-21,  as  approved 
by  the  Secretary.  These  expenditures  are 


applied  and  tracked  against  the  States' 
FY  1999  allotments  (as  published  on 
May  24.  2000  in  the  Federal  Register 
(65  FR  33634)),  and  other  available 
allotments,  on  the  Form  CMS-21C. 
Allocation  of  the  XIX  and  Title  XXI 
Expenditures  to  SCHIP  Fiscal  Year 
Allotment. 

By  November  30,  2001,  all  States  did 
report  and  certify  their  FY  2001  fourth 
quarter  expenditure  reports 
(representing  the  last  quarter  of  the  3- 
year  period  of  availability  for  FY  1999). 
Expenditures  reflected  in  Table  1  below 
were  taken  from  our  MBES/CBES 
"masterfile."  which  represent  the  State's 
official  certified  SCHIP  and  Medicaid 
expenditure  reporting  system  records. 

Based  on  States'  expenditure  reports 
submitted  and  certified  through 
November  30,  2001,  the  total  amount  of 
unexpended  FY  1999  SCHIP  allotments 
is  $2,818,627,105.  This  amount  includes 
the  amounts  of  reduction  to  the  States' 
FY  1999  allotments  based  on  the 
application  of  the  "maintenance  of 
effort"  (MOE)  provisions  specified  in 
the  SCHIP  statute  at  section  2105(d)(2) 
of  the  Act. 

Application  of  the  Maintenance  of  Effort 
Provision 

Under  section  2105(d)(2)  of  the  Act, 
the  amoimt  of  the  fiscal  year  allotments 
for  certain  States,  beginning  with  FY 
1999,  are  reduced  if  the  States' 
expenditures  do  not  meet  the  specified 
MOE  requirements.  The  application  of 
the  MOE  provisions  resulted  in  one 
State's  FY  1999  allotment  being  reduced 
by  $2,216,553;  in  effect,  the  amount  of 
the  MOE  reduction  to  its  FY  1999 
SCHIP  allotment  was  not  available  to 
that  State  for  expenditure.  However,  this 
MOE  reduction  amount  is  available  and 
is  included  in  the  total  amount  available 
nationally  for  redistribution  and 
continued  availability  of  the  FY  1999 
allotments. 

Initially,  the  total  amount  of  FY  1999 
unexpended  allotments  was  effectively 
reduced  because  it  did  not  include  the 
reduction  amount  related  to  the  MOE 
provision.  However,  the  MOE  reduction 
amount  is  available  for  purposes  of  the 
redistribution.  Therefore,  the  MOE 
reduction  amoimt  is  applied  to  decrease 
the  amount  of  the  total  imexpended  FY 
1999  allotments  needed  for 
redistribution  to  the  States  that  have 
fully  spent  their  FY  1999  allotments.  By 
applying  the  MOE  reduction  amount  to 
the  amoimt  needed  for  redistribution, 
the  amount  of  unexpended  FY  1999 
allotments  that  can  be  retained  by  States 
that  did  not  fully  expend  their 
allotments  is  larger. 
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Redistribution  for  the  States  and  the 
District  of  Columbia 

Section  2104(g)(l)(i){I)  of  the  Act 
specifies  the  FY  1999  redistribution  for 
the  50  States  and  the  District  of 
Columbia  that  have  fully  expended  their 
FY  1999  allotments.  Specifically,  under 
this  section,  the  redistribution  amounts 
are  equal  to  these  States"  "excess" 
expenditures  during  the  FY  1999  period 
of  availability;  this  amount  is  the 
difference  between  the  States'  total 
reported  applicable  expenditures  for  the 
period  FYs  1999  through  2001,  and  the 
States"  FY  1999  SCHIP  allotments. 

Redistribution  for  the  Commonwealths 
and  Territories 

Section  2104(g)(l)(ii)  of  the  Act 
specifies  the  FY  1999  redistribution  for 
the  Commonwealths  and  Territories  that 
have  fully  expended  their  FY  1999 
allotments.  Under  this  provision,  first 
the  total  Commonwealths  and 
Territories  redistribution  amount  is 
calculated  by  multiplying  the  total 
amount  of  the  allotments  available  for 
redistribution  and  continued 
availability,  including  the  MOE 
provision  reduction  amounts,  by  1.05 
percent;  for  the  FY  1999  redistribution 
calculation,  this  amount  is  $29,595,585 
(1.05  percent  of  $2,818,627,105). 
Second,  only  those  Commonwealths 
and  Territories  that  have  fully  expended 
their  FY  1999  allotments  will  receive  an 
amount  equal  to  a  specified  percentage 
of  the  1.05  percent  amount.  That 
percentage  is  determined  by  dividing 
the  FY  1999  SCHIP  allotment  for  each 
Conunonwealth  or  Territory  that  has 
fully  expended  its  FY  1999' allotment, 
by  the  total  of  all  the  FY  1999 
allotments  for  those  Commonwealths 
and  Territories  that  fully  expended  their 
FY  1999  allotments. 

Continued  Availability  of  Unexpended 
FY  1999  Allotments 

SecUon  2104(g)(2)(B)  of  the  Act 
specifies  the  formula  for  determining 
the  amount  of  the  unexpended  FY  1999 
allotments  that  will  be  retained  by 
States.  First  the  total  amount  of  the 
unexpended  FY  1999  allotments  (not 
including  the  MOE  provision  amounts) 
for  all  States  is  determined.  Next,  the 
total  amount  needed  for  redistribution, 
as  described  above,  is  determined.  The 
total  amount  needed  for  redistribution  is 
reduced  by  the  MOE  provision 
reduction  amounts;  the  result 
(representing  the  amount  of  the 
redistribution  that  will  be  covered  by 
the  unexpended  FY  1999  allotment 
amounts)  is  then  subtracted  from  the 
total  amount  of  unexpended  FY  1999 
allotments.  This  remainder  represents 
the  total  FY  1999  retained  allotment 


amounts.  Next,  a  percentage  is 
calculated  by  dividing  the  total  FY  1999 
retained  allotment  amounts  by  the  total 
amount  of  the  unexpended  FY  1999 
allotments  (not  including  the  MOE 
reduction  amounts).  Finally,  each 
State's  specific  retained  amount  is 
calculated  by  multiplying  this 
percentage  bv  the  amount  of  the  State's 
unexpended  FY  1999  SCHIP  allotment. 

V.  Table  of  SCHIP  FY  1999 
Redistribution  and  Continued 
Availability  of  Unexpended  FY  1999 
Allotments 

A  description  of  the  formula  used  to 
determine  the  amount  of  the 
unexpended  FY  1999  SCHIP  allotments 
for  redistribution  or  continued 
availability  is  described  below. 
Following  the  description  in  Table  1, 
which  presents  each  State's  FY  1999 
SCHIP  allotment  redistribution  or 
retained  amount. 

A  total  of  $4,247,000,000  was  allotted 
nationally  for  FY  1999.  representing 
$4,204,312,500  in  allotments  to  the  50 
States  and  the  District  of  Columbia,  and 
$42,687,500  in  allotments  to  the 
Commonwealths  and  Territories.  Based 
on  the  quarterly  expenditure  reports, 
which  States  submitted  and  certified  by 
November  30,  2001,  13  States  fully 
expended  their  FY  1999  allotments.  38 
States  including  the  District  of 
Columbia  did  not  fully  expend  their  FY 
1999  allotments,  and  all  of  the 
Commonwealths  and  Territories  fully 
expended  their  FY  1999  allotments.  For 
the  States,  including  the  District  of 
Columbia,  that  did  not  fully  expend 
their  FY  1999  allotments,  their  total  FY 
1999  allotments  (not  including  the  MOE 
provision  reduction  amounts)  were 
$3,371,650,523.  and  the  total 
expenditures  applied  against  their  FY 
1999  allotments  were  $555,239,971. 
Therefore,  the  total  amount  of 
unexpended  FY  1999  allotments 
available  for  redistribution  (not 
including  the  MOE  amounts)  is 
$2,816,410,552  ($3,371,650,523  minus 
$555,239,971).  In  addition,  the  FY  1999 
MOE  provision  reduction  amount  of 
$2,216,553  is  available  for 
redistribution.  Therefore  the  total 
amount  of  the  FY  1999  allotments 
available  for  redistribution  is 
$2,818,627,105  ($2,816,410,552,  the 
total  unexpended  FY  1999  allotments, 
plus  $2,216,553.  the  MOE  amount). 

In  accordance  with  the  redistribution 
calculation  for  FY  1999  described 
above,  $1,608,256,691  is  needed  for 
redistribution  for  13  States,  and 
$29,595,585  is  needed  for  redistribution 
to  the  5  Commonwealths  and 
Territories.  Therefore,  a  total  of 
$1,637,852,276  is  needed  for 
redistribution.  The  States"  total 


unexpended  FY  1999  allotments  (not 
including  the  MOE  provision  amounts) 
totaled  $2,816,410,552,  The  MOE 
provision  amount  of  $2,216,553  is 
applied  against  the  needed 
redistribution  amounts.  Therefore, 
Sl.635,635,723  ($1,637,852,276.  the 
total  needed  redistribution  amount, 
minus  S2. 216. 553,  the  MOE  amount)  is 
the  remaining  redistribution  that  will  be 
covered  by  the  unexpended  FY  1999 
allotment  amounts.  As  a  result. 
$1,180,774,829  ($2,816,410,552.  the 
total  unexpended  FV'  1999  allotments 
(not  including  the  MOE  amounts)  minus 
$1,635,635,723.  the  remaining 
redistribution)  is  the  total  F\  1999 
retained  allotment  amounts  for  the 
States,  including  the  District  of 
Columbia.  Both  the  $1,637,852,276 
redistribution  amount  and  the 
$1,180,774,829  retained  amounts  will 
remain  available  through  the  end  of  FY 
2002. 

Key  to  Table  1—CALCULATIOS'  OF 
THE  SCHIP  FY  1 999  REDISTRIBUTION 
AND  CONTINUED  AVAILABIUTY  OF 
THE  UNEXPENDED  FY  1999 
ALLOTMENTS 

Column/Description 

Column  A  =  STATE.  Name  of  State. 
District  of  Columbia,  the 
Commonwealth  or  Territorv', 

Column  B  =  FY  1999  ALLOTMENT. 
This  column  contains  the  FY  1999 
SCHIP  allotments  for  all  States, 
which  were  published  on  May  24. 
2000  in  the  Federal  Register  (65  FR 
33634), 

Column  C  =  EXPENDITURES  APPUED 
AGAINST  FY  1999  ALLOTMENT. 
This  column  contains  the 
cumulative  expenditures  applied 
against  the  FY  1999  allotments,  as 
reported  and  certified  by  all  States 
through  November  30.  2001. 

Column  D  =  UNEXPENDED  FY  1999 
ALLOTMENTS  OR 
■REDISTRIBUTION."  This  column 
contains  the  amounts  of 
unexpended  FY  1999  SCHIP 
allotments  for  States  that  did  not 
fully  expend  the  allotments  during 
the  3-vear  period  of  availability  for 
FY  1999  (FYs  1999  through  2001). 
and  is  equal  to  the  difference 
between  the  amounts  in  Column  B 
and  Column  C.  For  States  that  did 
fully  expend  their  FY  1999 
allotments  during  the  period  of 
availability,  the  entrv  in  this 
column  is-REDISTRlBUTION," 
The  amounts  in  each  of  the  State 
lines  in  this  column  do  not  include 
the  MOE  provision  amount  of 
$2,216,553;  the  MOE  amount  is 
added  to  the  total  of  the  amounts  of 
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the  States'  unexpended  FY  1999 
allotments  in  this  column  at  the 
bottom  of  Column  D.  The  total 
amount  of  52.818.627,105 
(52.816,410,552.  the  total 
unexpended  FY  1999  allotments, 
plus  52,216,553,  the  MOE  provision 
amounts)  represents  the  total 
amount  available  for  redistribution 
and  continued  availability  for  FY 
1999. 

Column  E  =  FOR  REDISTRIBVTIOS  . 
STATES  ONLY  FY  1999-2001 
EXPENDITURES.  For  those  States 
that  have  fully  expended  their  FY 
1999  allotments,  this  column 
contains  the  amounts  of  the  States' 
reported  SCHIP  related 
expenditures  for  each  of  the  years 
FY  1 999  through  FY  2  00 1 . 
representing  the  FY  1999  3-year 
period  of  availability.  For  those 
States.  Commonwealths  and 
Territories  that  did  not  fully  expend 
their  FY  1999  allotments  during  the 
period  of  availability,  the  entry  in 
Column  E  is  "NA." 

Column  F  =  FY  1999  REDISTRIBUTED 
AMOUNTS.  This  column  contains 
the  amounts  of  States'  unexpended 
FY  1999  SCHIP  allotments  that  are 
being  redistributed  to  those  States 
that  have  fully  expended  their  FY 
1999  allotments.  For  the  States  that 
have  fully  expended  their  FY  1999 


SCHIP  allotments,  the  amount  in 
Column  F  is  the  difference  between 
Column  E,  the  States'  FY  1999-FY 
2001  expenditures,  and  Column  B, 
the  States'  FY  1999  allotments.  For 
the  13  States  that  have  fully 
expended  their  FY  1999  allotments, 
the  FY  1999  redistribution  amounts 
total  SI. 608.256,691.  For  the 
Commonwealths  and  Territories 
that  have  fully  expended  their  FY 
1999  allotments,  the  amounts  in 
Column  F  represents  their 
respective  proportionate  shares  of 
529.595,585  based  on  their  FY  1999 
allotments  (1.05  percent  of  the  total 
amount  for  redistribution  and 
continued  availability  of 
52.818,627,105).  For  those  States, 
Commonwealths  and  Territories 
that  did  not  fully  expend  their  FY 
1999  allotments  during  the  period 
of  availability,  the  entry  in  Column 
Fis"NA.  • 
Column  G  =  FY  1999  RETAINED 

ALLOTMENT  AMOUNTS.  For  the 
States  that  did  not  fully  expend 
their  FY  1999  allotments,  this 
column  contains  the  amounts  of  the 
States'  FY  1999  unexpended 
allotments  after  the  application  of 
the  proportionate  reduction  to 
account  for  the  total  redistribution 
amounts  needed  for  the  States  that 
did  fully  expend  their  FY  1999 


allotments.  As  indicated  at  the  top 
of  Column  G,  the  proportionate 
reduction  is  approximately  41.92 
percent.  This  percentage  is 
multiplied  bv  the  unexpended 
amounts  of  the  States'  FY  1999 
allotments  in  Column  D;  the  result 
is  the  amount  of  the  States' 
unexpended  FY  1999  allotments 
that  the  States  will  retain.  As 
indicated  at  the  bottom  of  Column 
G,  the  total  FY  1999  retained 
allotment  amount  is 
51,180.774,829. 

Column  H  =  UNEXPENDED  FY  1999 
ALLOTMENT  AMOUNTS  USED  IN 
REDISTRIBUTION.  For  the  States 
that  did  not  fully  expend  their  FY 
1999  allotments,  this  column 
contains  the  amounts  of  the  States' 
FY  1999  unexpended  allotments 
(not  including  the  MOE  provision 
amount)  that  were  used  in  the 
redistribution  in  Column  F;  these 
amounts  are  no  longer  available  to 
these  States.  The  amount  in  Column 
H  is  equal  to  the  difference  between 
Columns  D,  the  Unexpended  FY 
1999  Allotments,  and  G,  the  FY 
1999  Retained  Allotment  Amounts. 
For  States  that  did  fully  expend 
their  FY  1999  allotments,  the  entry 
in  Column  H  is  "NA." 
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VI.  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980  Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and.  if 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  We  have  determined  that  this 
rule  is  not  a  major  rule  for  the  reasons 
discussed  below. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations  and  government 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  to  $25  million  or 
less  armually.  For  purposes  of  the  RFA, 
all  hospices  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  The  notice  of  redistribution  and 
continued  availability  of  SCHIP  funds  is 
the  result  of  a  statutory  formula  that 
does  not  involve  any  agency  discretion 
or  policy.  While  this  notice  also  sets 
forth  CMS  policy  under  which  the 
States  decide  on  the  ordering  of  these 
funds  and  other  available  SCHIP  funds 
in  the  application  of  States'  SCHIP 
expenditures  against  such  funds,  we  do 
not  believe  this  policy  will  have  a 
significant  economic  impact.  We  note 
that  the  same  option  was  available  to 
States  for  the  FY  1998  redistribution 
and  therefore  this  policy  represents  no 
change  from  that.  We  do  not  expect  that 
the  availability  of  this  option  will  affect 
the  operation  of  States'  SCHIP  programs 
or  the  amount  or  type  of  expenditures 
in  such  programs.  Therefore,  we  do  not 
believe  further  regulatory  analysis  is 
necessary. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  nu'al 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  piuposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 


a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  do  nbt  believe 
further  regulatory  analysis  is  necessary 
because  this  notice  will  not  have  a 
significant  economic  impact  on  small 
rural  hospitals  or  a  substantial  number 
of  small  entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This  rule 
does  not  require  any  change  in  State 
expenditures;  rather  it  notifies  States  of 
additional  Federal  funding  that  is 
available  to  pay  for  a  share  of  State 
expenditures.  'This  notice  will  not 
impose  an  unfunded  mandate  on  States, 
tribal,  or  local  goverrunents.  Therefore, 
we  are  not  required  to  perform  an 
assessment  of  the  costs  and  benefits  of 
these  regulations. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  publishes  a  proposed 
rule  (and  subsequent  final  rule)  that 
imposes  substantial  direct  requirement 
costs  on  State  and  local  governments, 
preempts  State  law.  or  otherwise  has 
Federalism  implications.  We  have 
reviewed  this  notice  and  determined 
that  it  does  not  significantly  affect 
States'  rights,  roles,  and  responsibilities. 

This  notice  informs  the  States  of 
additional  amounts  of  Federal  funds 
that  are  available  for  part  of  State 
expenditures  in  accordance  with  the 
statute.  This  notice  does  not  affect  State 
rights  or  change  the  States'  costs.  It  will 
have  an  overall  positive  impact  by 
informing  States,  the  District  of 
Columbia,  and  Commonwealths  and 
Territories  of  the  extent  to  which  they 
are  permitted  to  expend  funds  under 
their  child  health  plans  using  the  FY 
1999  allotment  redistribution  and 
retained  amounts. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  00.000.  State  Children's  Health 
Insurance  Program) 

Dated:  February  10.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  6- 
Medicaid  Services. 

Dated:  April  9,  2002. 
Tommy  G.  Thompson, 
Secretary. 

(FR  Doc.  02-10260  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CIWS-^047-N] 

Medicare  Program;  Risl(  Adjustment 
Training,  June  3-4, 2002,  Las  Vegas, 
NV;  June  6-7,  2002,  St.  Louis,  MO; 
June  10-11,  2002,  Philadelphia,  PA; 
and  June  13-14,  2002,  Orlando,  FL 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  risk 
adjustment  training  sessions  that  will 
provide  Medicare+Choice  (M+C) 
organization  staff  (technical,  operations, 
and  provider  relations)  with  the 
necessary  knowledge  to  improve  the 
quality  and  quantity  of  risk  adjustment 
data.  The  specific  training  objectives  are 
to  understand  data  and  diagnosis  coding 
requirements,  risk  score  calculation,  the 
submission  process  and  schedule,  and 
the  new  risk  adjustment  processing 
system.  These  training  sessions  will 
build  on  the  overview  provided  at  the 
January  16,  2002  public  meeting  held  at 
CMS. 

DATES:  Training  sessions  are  scheduled 
for  the  locations  and  dates  listed  below: 
Las  Vegas:  Monday,  June  3,  2002, 

Tuesday,  June  4,  2002 
St.  Louis;  Thursday,  June  6,  2002, 

Friday,  June  7.  2002 
Philadelphia:  Monday,  June  10,  2002, 

Tuesday,  June  11,  2002 
Or/a/ido;  Thursday,  June  13,  2002, 

Friday,  June  14,  2002 
ADDRESSES:  The  training  sessions  will 
be  held  at  the  addresses  listed  below: 
Las  Vegas:  Harrah's  Las  Vegas  Hotel  & 

Casino,  3475  Las  Vegas  Boulevard 

South,  Las  Vegas,  NV  89109 
Sf.  Louis:  Radisson  Hotel  &  Suites  St. 

Louis  Downtown,  200  North  Fourth 

Street,  St.  Louis,  MO  63102 
Philadelphia:  Crowne  Plaza 

Philadelphia  Center  City,  1800  Market 

Street,  Philadelphia,  PA  19103 
Orlando:  Wyndham  Orlando  Resort, 

8001  International  Drive,  Orlando,  FL 

32819 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Slaughter  at  (301)  519-5388  or  e-mail 
your  questions  to 
encounterdata@aspensys.com. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Balanced  Budget  Act  of  1997 
(BBA)  (Pub.  L.  105-33)  established  the 
Medicare+Choice  (M+C)  program  that 
significantly  expanded  the  health  care 
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options  available  to  Medicare 
beneficiaries.  Under  the  BBA.  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary) 
must  implement  a  risk  adjustment 
methodology  that  accounts  for 
variations  in  per  capita  costs  based  on 
health  status  and  other  demographic 
factors  for  payment  to  M+C 
organizations.  The  BBA  also  gives  the 
Secretary  the  authority  to  collect 
inpatient  hospital  data  for  discharges  on 
or  after  July  1, 1997.  and  additional  data 
for  other  services  occurring  on  or  after 
July  1.  1998.  Risk  adjustment 
implementation  began  January  1 .  2000 
based  on  the  principal  inpatient 
discharge  diagnosis.  Payments  to  M+C 
organizations  are  made  at  10  percent 
risk  adjusted  rates  and  90  percent 
demographically  adjusted  rates  for  years 
2000  through  2003.  The  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  (BIPA) 
•of  2000.  enacted  on  December  21.  2000. 
stipulates  that  the  risk  adjustment 
methodology  for  2004  and  succeeding 
years  should  be  based  on  data  from 
inpatient  hospital  and  ambulatory 
settings.  BIPA  contains  a  provision  that 
phases  in  future  risk  adjusted  payments 
as  follows:  30  percent  in  2004;  50 
percent  in  2005:  75  percent  in  2006;  and 
100  percent  in  2007. 

The  collection  of  physician  encounter 
data,  which  began  on  October  1.  2000, 
and  hospital  outpatient  encounter  data, 
which  began  on  April  1.  2001,  was 
suspended  from  May  25,  2001  through 
July  1.  2002.  The  Secretary  suspended 
the  submission  of  physician  and 
hospital  outpatient  encounter  data  in 
May  2001  and  directed  us  to  develop  a 
risk  adjustment  approach  that  balances 
payment  accuracy  with  data  burden. 
Since  then,  we  have  worked  extensively 
with  M+C  organizations,  their 
associations,  and  other  interested 
parties  to  develop  a  risk  adjustment 
approach  that  reduces  the  burden  of 
data  collection  for  M+C  organizations  by 
about  98  percent.  We  have  reduced  the 
burden  by  decreasing  the  number  of 
data  elements  (from  50  to  only  5 
elements]  to  be  submitted,  only 
requiring  submission  of  diagnoses  that 
are  needed  for  calculating  payments, 
and  creating  a  simplified  data 
submission  format  and  processing 
system.  Submission  of  ambulatory  risk 
adjustment  data  will  resume  on  October 
1,  2002  for  dates  of  service  beginning 
July  1,  2002.  Instructions  on  this  process 
will  be  provided  to  M+C  organizations 
in  April  2002.  A  new  processing  system 
will  be  operational  on  October  1,  2002 
for  all  types  of  risk  adjustment  data 


(hospital  inpatient,  physician,  and 
hospital  outpatient). 

We  are  aimouncing  this  training  to 
provide  individuals  and  M+C 
organizations  an  opportunity  to  obtain 
the  necessary'  training  to  submit  risk 
adjustment  data  accurately,  timely,  and 
in  accordance  with  our  requirements. 
The  training  objectives  are  to 
understand  data  coding  and 
requirements,  risk  score  calculation,  the 
submission  process  and  schedule,  and 
the  new  risk  adjustment  processing 
system.  The  agenda  will  include 
presentations  by  our  staff  and  Aspen 
Systems  Corporation  staff,  and  question- 
and-answer  sessions. 

The  training  will  consist  of  the 
following  topics: 

•  Background  of  risk  adjustment 
methodology. 

•  Overview  of  the  risk  adjustment 
process. 

•  Data  collection. 

•  Risk  adjustment  processing  system 
file  format. 

•  Risk  adjustment  processing  system 
edits. 

•  Reports/error  resolutions. 

•  Health  plan  management  system 
overview. 

A  copy  of  the  training  agenda  is 
available  at:  vnvw.aspenxnet.com/ 
meetingagenda  .htm 

This  training  is  designed  for  M+C 
organization  staff  responsible  for 
collection  and  submission  of  risk 
adjustment  data,  third  party  contractors 
that  submit  risk  adjustment  data  on 
behalf  of  an  M+C  organization,  and  M+C 
provider  training  staff. 

Registration 

Registration  for  this  training  is 
required.  Each  training  site  has  a  limited 
number  of  spaces  available  for 
participants.  Therefore,  registration  for 
M+C  organizations  is  limited  to  two 
attendees  for  all  locations  and  is  on  a 
first  come,  first  served  basis.  M+C 
organization  staff  will  receive  priority 
registration  consideration  due  to 
training  space  limitations.  If  an  M+C 
organization  has  contracted  with  a  third 
party  to  submit  risk  adjustment  data  and 
the  third  party  wants  to  attend  the 
training,  indicate  this  information  under 
"Tvpe  of  Organization"  on  the 
registration  form.  A  waiting  list  will  be 
available  for  additional  requests. 

Registration  can  be  completed  via  the 
Internet  at  the  following  Web  site: 
\^^^^v.aspenxnet. com/registration.  A 
confirmation  notice  with  additional 
training  location  information  will  be 
sent  to  attendees  upon  finalization  of 
registration.  Attendees  will  be 
responsible  for  the  cost  and  arrangement 


of  their  own  transportation,  lodging,  and 
meals. 

Attendees  will  be  provided  with 
training  materials  at  the  time  of  the 
training.  After  the  scheduled  training 
sessions,  materials  will  be  available  at 
M-u-u-./jc/a.goi'  and  www.cms. bhs.gov. 

(Authoritv;  Sections  1851  through  1859  of 
the  Social  Security  Act  (42  U.S.C.  1395w-21 
through  1395W-28)). 

Daled:  April  23,  2002. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  S- 

Medicaid  Services. 

|FR  Doc.  02-10322  Filed  4-25-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3097-N] 

Medicare  Program;  Meeting  of  the 
Medical  and  Surgical  Procedures  Panel 
of  the  Medicare  Coverage  Advisory 
Committee--June  12,  2002 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
public  meeting  of  the  Medical  and 
Surgical  Procedures  Panel  (the  Panel)  of 
the  Medicare  Coverage  Advisory 
Committee  (the  Committee).  The  Panel 
provides  advice  and  recommendations 
to  the  Committee  about  clinical  issues. 
The  Committee  advises  us  on  whether 
adequate  evidence  exists  to  determine 
whether  specific  medical  items  and 
services  are  reasonable  and  necessary 
under  Medicare  law  The  panel  will 
discuss  the  quality  of  evidence 
regarding  the  use  of  deep  brain 
stimulation  for  the  treatment  of 
Parkinson's  disease.  In  addition,  the 
panel  will  make  recommendations 
concerning  the  issues  presented  Notice 
of  this  meeting  is  given  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App,  2.  section  10(a)(1)  and 
(a)(2)). 

DATES:  Meeting  Date:  The  public 
meeting  announced  in  this  notice  will 
be  held  on  Wednesday.  lune  12,  2002. 
from  7:30  a.m.  to  3  p.m..  E.DT. 

Deadline  for  Presentations  and 
Comments:Ma\  31.  2002.  5  p.m  .  E.DT. 

Special  Accommodations  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  notify-  the  Executive  Secretar\-. 
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CMS  Office  of  Clinical  Standards  and 
Quality,  bv  May  24,  2002  (see  FOR 
FURTHER  INFORMATION  CONTACT) 
ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  the  Baltimore 
Convention  Center.  Room  337-338,  One 
West  Pratt  Street.  Bahimore.  MD  21201. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Michelle  Atkinson, 
Executive  Secretary,  CMS  Office  of 
Clinical  Standards  and  Quality  at 
telephone  number  (410)  786-2881,  or  e- 
mail  address  matkinson@CMS.hhs.gov. 
or  via  regular  mail  at:  Office  of  Clinical 
Standards  and  Quality.  Centers  for 
Medicare  &  Medicaid  Services,  7.500 
Security  Boulevard,  Mail  Stop  Cl-09- 
06,  Baltimore,  Maryland  21244. 

Website:  You  may  access  current 
information  about  this  meeting  at 
^^'ww. hcfa.gov/coverage/8bl. htm. 

Hotline:  You  may  access  current 
information  about  this  meeting  on  the 
CMS  Advisory  Committee  Information 
Hotline.  1-877^49-5659  (toll  free)  or 
in  the  Baltimore  area  (410)  786-9379. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Atkinson.  (410)  786-2881. 
matkinson@cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  December  14.  1998.  we  published 
a  notice  in  the  Federal  Register  (63  PR 
68780)  to  describe  the  Medicare 
Coverage  Advisory  Committee  (the 
Committee),  which  provides  advice  and 
recommendations  to  us  about  clinical 
issues.  This  notice  announces  the 
following  public  meeting  of  the  Medical 
and  Surgical  Procedures  Panel  (the 
Panel)  of  the  Committee. 

Current  Panel  Members 

Alan  M.  Garber,  M.D..  Ph.D.;  Michael 
D.  Maves,  M.D..  M.B.A.;  Angus  M. 
McBryde,  M.D.,  F.A.C.S.:  H.  Logan 
Holtgrewe,  M.D.,  F.A.C.S.;  Kenneth  P. 
Brin,  M.D.,  Ph.D.;  Les  ].  Zendle,  M.D.; 
Bruce  Sigsbee.  M.D.:  James  P.  Rathmell, 
M.D.;  Phyllis  E.  Greenberger,  M.S.W.; 
and  Marshall  S.  Stanton,  MD. 

Meeting  Topic 

The  Panel  provides  advice  and 
recommendations  to  the  Committee 
about  clinical  issues.  The  Committee 
advises  us  on  whether  specific  medical 
items  and  services  are  reasonable  and 
necessary  under  Medicare  law.  The 
panel  will  discuss  the  evidence,  hear 
presentations  and  public  comment,  and 
make  recommendations  regarding  the 
use  of  deep  brain  stimulation  for  the 
treatment  of  Parkinson's  disease. 
Background  information  about  this 
topic,  including  panel  materials,  is 


available  on  the  internet  at  http:// 
www.  h  cfa  .gov/coverage/8b3-jjj.h  tm . 

II.  Meeting  Format 

This  meeting  is  open  to  the  public. 
The  Panel  will  hear  oral  presentations 
from  the  public  for  approximately  45 
minutes.  The  Panel  may  limit  the 
number  and  duration  of  oral 
presentations  to  tlie  time  available.  If 
you  wish  to  make  formal  presentations, 
you  must  notify  the  Executive  Secretary 
named  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section,  and  submit  the 
following  by  the  Deadline  for 
Presentations  and  Comments  date  listed 
in  the  DATES  section  of  this  notice:  a 
brief  statement  addressing  the  general 
nature  of  the  evidence  or  arguments  you 
wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  estimate  of  time  required  to  make  the 
presentation.  A  written  copy  of  your 
presentation  must  be  provided  to  each 
Panel  member  before  offering'your 
public  comments.  We  will  request  that 
you  disclose  at  the  meeting  whether  or 
not  vou  have  any  financial  involvement 
with  manufacturers  of  any  items  or 
services  being  discussed  (or  with  their 
competitors). 

The  Panel  will  deliberate  openly 
about  the  issues  discussed  after  public 
and  CMS  presentations.  Interested 
persons  may  observe  the  deliberations, 
but  the  Panel  will  not  hear  further 
comments  during  this  time  except  at  the 
request  of  the  chairperson.  The  Panel 
will  also  allow  a  15-minute 
unscheduled  open  public  session  for 
attendees  to  address  issues  specific  to 
the  topic.  At  the  conclusion  of  the  day, 
the  members  will  vote  and  the  Panel 
will  make  its  recommendation. 

Authority:  3  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  9.3.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  11.2002. 
Jeffrey  L.  Kang, 

Director.  Office  of  Clinical  Standards  and. 

Quality.  Centers  for  Medicare  &  Medicaid 

Sen'ices. 

[FR  Doc.  02-10200  Filed  4-25-02;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-^036-N] 

Medicare  Program:  Meeting  of  the 
Advisory  Panel  on  Medicare 
Education— May  23,  2002 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  Appendix  2.  section  10(a)  (Public 
Law  92-463),  this  notice  announces  a 
meeting  of  the  Advisory  Panel  on 
Medicare  Education  (the  Panel)  on  May 
23,  2002.  The  Panel  advises  and  makes 
recommendations  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (HHS)  and  the  Administrator  of 
the  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  on  opportunities  to 
enhance  the  effectiveness  of  consumer 
education  strategies  concerning  the 
Medicare  program.  This  meeting  is  open 
to  the  public. 

DATES:  The  Meeting:  The  meeting  is 
scheduled  for  May  23,  2002,  from  9  a.m. 
to  5  p.m..  Eastern  Daylight  Savings 
Time. 

Deadline  for  Presentations  and 
Comments:  May  16.  2002,  12  noon, 
Eastern  Daylight  Savings  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wvndham  Washington,  DC,  1400  M 
Street^  NW.,  Washington,  DC,  20005. 
(202)429-1700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Caliman,  Health  Insurance 
Specialist.  Division  of  Partnership 
Development,  Center  for  Beneficiary 
Choices,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  S2-23-05,  Baltimore',  MD. 
21244-1850,  (410)  786-5052.  Please 
refer  to  the  CMS  Advisory  Committees 
Information  Line  (1-877-449-5659  toll 
&'ee)/(410-786-9379  local)  or  the 
Internet  [http://www.hcfa.gov/events/ 
apme/homepage.htm)  for  additional 
information  and  updates  on  committee 
activities,  or  contact  Ms.  Caliman  via  e- 
mail  at  ncaliman@cms.hhs.gov.  Press 
inquiries  are  handled  through  the  CMS 
Press  Office  at  (202)  690-6145. 
SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  Service  Act  (42 
U.S.C.  217a),  as  amended,  grants  to  the 
Secretary  the  authority  to  establish  an 
advisory  panel  if  the  Secretary  finds  the 
panel  necessary  and  in  the  public 
interest.  The  Secretary  signed  the 
charter  establishing  this  Panel  on 
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Ianuar\-  21,  1999  (64  PR  7849)  and 
approved  the  renewal  of  the  charter  on 
January- 18,  2001.  The  Panel  advises  and 
makes  recommendations  to  the 
Secretary  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  on  opportunities  to  enhance 
the  effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program: 
The  goals  of  the  Panel  are  as  follows: 

•  To  develop  and  implement  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  To  enhance  the  Federal 
government's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  To  expand  outreach  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  program. 

•  To  assemble  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options  and  build 
a  community  infrastructure  for 
information,  counseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
David  Baldridge,  Executive  Director, 
National  Indian  Council  on  Aging;  Carol 
Cronin,  Chairperson,  Advisory-  Panel  on 
Medicare  Education:  and  Jennie  Chin 
Hansen,  Executive  Director.  On  Lok 
Senior  Health  Services. 

The  agenda  for  the  May  23,  2002 
meeting  will  include  the  following: 

•  Swearing  in  and  introduction  of 
new  members. 

•  Recap  of  the  previous  (February  13, 
2002)  meeting. 

•  CMS  update/issues. 

•  Medicare  &■  You  overview  and 
update. 

•  Long  Term  Care  Quality  Initiative. 

•  Update  on  the  Fall  Medicare 
Campaign. 

•  Annual  report  of  the  Advisory 
Panel  on  Medicare  Education. 

•  Public  comment. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  contact  Ms. 
Caliman  by  12  noon.  May  16,  2002.  A 
written  copv  of  the  oral  presentation 
should  also  be  submitted  to  Ms. 
Caliman  by  12  noon.  May  16,  2002.  The 
number  of  oral  presentations  may  be 
limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  Ms.  Caliman  by  12  noon, 
May  16,  2002.  The  meeting  is  open  to 
the  public,  but  attendance  is  limited  to 
the  space  available.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  special 


accommodations  should  contact  Ms. 
Caliman  at  least  15  days  before  the 
meeting. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  US  C  1302  and 
1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.733.  Medicare — Hospital 
Insurance  Program;  and  Program  No.  93.774, 
Medicare — Supplementan.'  Medical 
Insurance  Program) 

Dated:  April  23,  2002. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  Sr 
Medicaid  Senices. 

|FR  Dot;.  02-10323  Filed  4-25-02;  8:45  am) 
BILLING  CODE  4120-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 


[CMS-1215-N] 

Medicare  Program;  June  3,  2002, 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

agency:  Centers  for  Medicare  & 
Medicaid  Ser\'ices  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisor>' 
Council  (the  Council).  The  Council  will 
be  meeting  to  discuss  certain  proposed 
changes  in  regulations  and  carrier 
manual  instructions  related  to 
physicians'  services,  as  identified  by  the 
Secretaiy  of  the  Department  of  Health 
and  Human  Services  (the  Secretary). 
These  meetings  are  open  to  the  public. 
DATES:  The  meeting  is  scheduled  for 
June  3,  2002,  from  8:30  a.m.  until  5  p.m. 
e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Multipurpose  Room,  at  CMS 
Headquarters,  7500  Securitv  Blvd., 
Baltimore,  MD  21244-1850. 
MEETING  REGISTRATION:  Persons  wishing 
to  attend  this  meeting  must  contact 
Diana  Motsiopoulos,  The  Council 
Administrative  Coordinator,  at 
dmotsiopouIos@cms.hhs.gov  or  (410) 
786-3379.  at  least  72  hours  in  advance 
to  register.  Persons  not  registered  in 
advance  will  not  be  permitted  into  the 
building  and  will  not  be  permitted  to 
attend  the  meeting.  Persons  attending 
the  meeting  will  be  required  to  show  a 
photographic  identification,  preferably  a 
valid  driver's  license,  before  entering 
the  building. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Rudolf.  M.D.,  ID  .  Executive  Director. 
Practicing  Physicians  Advisor>'  Council. 
7500  Securitv  Blvd..  Mail  Stop  C5-17- 
14.  Baltimore.  MD  21244-1850.  410- 
786-3379  News  media  representatives 
should  contact  the  CMS  Press  Office, 
(202)  690-6145.  Please  refer  to  the  CMS 
Advisorv  Committees  information  Line 
{l_877-449-5659  toll  free)/(4 10-786- 
9379  local)  or  the  Internet  at  http:// 
H-\\-w. hcfa.gov/medicare/ppacsite, htm 
for  additional  information  and  updates 
on  committee  activities. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  is  mandated  by  section 
1868  of  the  Social  Security  Act  (the  Act) 
to  appoint  a  Practicing  Physicians 
Advisorv  Council  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
phvsicians'  ser\ices.  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory-  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretarv' 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Sen  ices  not  later 
than  December  31  of  each  vear. 

The  Council  consists  of  fifteen 
phvsicians,  each  of  whom  must  have 
submitted  at  least  two  hundred  fifty 
claims  for  physicians'  services  under 
Title  XVIII  in  the  previous  year 
Members  shall  include  both 
participating  and  nonparticipating 
physicians  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  eleven  members  of  the  Council 
shall  be  phvsicians  as  described  in 
section  1861(r)(l)  of  the  Act  (that  is. 
M.D.s  or  D.O.s).  The  remaining  four 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
chiropractors.  Members  serve  for 
overlapping  4-year  terms;  terms  of  more 
than  2  vears  are  contingent  upon  the 
renewal  of  the  Council  by  appropriate 
action  prior  to  its  termination.  Section 
1868(a)  of  the  Act  provides  that 
nominations  to  the  Secretarv-  for  Council 
membership  must  be  made  by  medical 
organizations  representing  physicians. 

The  Council  held  its  first  meeting  on 
May  11.  1992.  The  current  members  are: 
James  Bergeron.  M.D..  Richard 
Bronfman.  D.P.M.;  Ronald  Castallanos. 
M.D,:  Rebecca  Gaughan.  MD.;  Joseph 
Hevman,  M.D.;  Stephen  A.  Imbeau, 
M.b.;  Joe  Johnson,  D.O.:  Christopher 
Leggett,  M.D.;  Dale  Len-ick,  O.D.; 
Barbara  McAneny.  MD  .  Angelyn  L. 
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Moultrie-Lizana,  D.O.;  Michael  T.  Rapp. 
M.D.;  Amilu  Rothhammer,  M.D.:  Victor 
Vela,  M.D.;  and  Douglas  L.  Wood.  M.D. 

The  meeting  will  commence  with  a 
Council  update  on  the  status  of  prior 
recommendations,  followed  by 
discussion  and  comment  on  the 
following  agenda  topics: 

•  Physician's  Regulatory  Issues  Team 
(PRTT)  update 

•  Medicaid  Overview 

•  Evaluation  and  Management 
Guidelines 

•  Update  Health  Insurance  Portability 
and  Accountability  Act  (HIPAA) 
Privacy  Rule 

•  Claims  Processing 

•  Beneficiary  Access 

•  Physician  Fee  Schedule 

For  additional  information  and 
clarification  on  these  topics,  contact  the 
Executive  Director,  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice.  Individual  physicians  or 
medical  organizations  that  represent 
physicians  wishing  to  make  a  5-minute 
oral  presentation  on  agenda  issues 
should  contact  the  Executive  Director  by 
12  noon.  May  24,  2002.  to  be  scheduled. 
Testimony  is  limited  to  agenda  topics 
only.  The  number  of  oral  presentations 
may  be  limited  by  the  time  available.  A 
written  copy  of  the  presenter's  oral 
remarks  must  be  submitted  to  Diana 
Motsiopoulos,  Administrative 
Coordinator  no  later  than  12  noon.  May 
24,  2002,  for  distribution  to  Council 
members  for  review  prior  to  the 
meeting.  Physicians  and  medical 
organizations  not  scheduled  to  speak 
may  also  submit  written  comments  to 
the  Administrative  Coordinator  for 
distribution.  The  meeting  is  open  to  the 
public,  but  attendance  is  limited  to  the 
space  available.  Individuals  requiring 
sign  language  interpretation  for  the 
hearing  impaired  or  other  special 
accommodation  should  contact  Diana 
Motsiopoulos  at 

dmotsiopouIos@cms.hhs.gov  or  (410) 
786-3379  at  least  10  days  before  the 
meeting. 

Authority:  (Section  1868  of  the  Social 
Security  Act  (42  U.S.C.  1395ee)  and  section 
10(a)  of  Public  Law  92^63  (3  U.S.C.  App.  2. 
section  10(a)). 

Dated:  April  17.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

[FR  Doc.  02-10203  Filed  4-25-02;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  (Federal 
Register,  Vol.  62,  No.  85,  pp.  24121- 
24122  dated  May  2. 1997  and  Federal 
Register.  Vol.  67.  No.  17,  p.  3721  dated 
lanuary  25,  2002)  is  amended  to  reflect 
changes  to  the  Office  of  Strategic 
Planning  (OSP),  Office  of 
Communications  and  Operations 
Support  (OCOS),  and  the  Office  of 
Information  Services  (OIS).  Specifically, 
OSP  is  retitled  as  the  Office  of  Research, 
Demonstration,  and  Information  and  the 
Division  of  Freedom  of  Information 
(DFI)  is  realigned  ft-om  OIS  to  OCOS. 
The  transfer  of  DFI  will  consolidate 
responsibility  for  coordination  and 
oversight  of  all  public  inquiry  functions 
within  OCOS. 

The  specific  amendments  to  part  F  are 
described  below: 

•  Section  F.IO.  (Organization)  is 
amended  to  read  as  follows: 

1.  Public  Affairs  Office  (FAC) 

2.  Center  for  Beneficiary  Choices  (FAE) 

3.  Office  of  Legislation  (FAF) 

4.  Center  for  Medicare  Management 
(FAH) 

5.  Office  of  Equal  Opportunity  and  Civil 
Rights  (FAD 

6.  Office  of  Research,  Demonstration, 
and  Information  (FAK) 

7.  Office  of  Communications  and 
Operations  Support  (FAL) 

8.  Office  of  Clinical  Standards  and 
Quality  (FAM) 

9.  Office  of  the  Actuary  (FAN) 

10.  Center  for  Medicaid  and  State 
Operations  (FAS) 

1 1 .  Northeastern  Consortium  (FAU) 

12.  Southern  Consortium  (FAV) 

13.  Midwestern  Consortium  (FAW) 

14.  Western  Consortium  (FAX) 

15.  Office  of  Internal  Customer  Support 
(FBA) 

16.  Office  of  Information  Services  (FBB) 

17.  Office  of  Financial  Management 
(FBC) 

•  Section  F.20.  (Functions)  is 
amended  by  deleting  the  functional 
statements  in  their  entirety  for  the 
Office  of  Communications  and 
Operations  Support  and  the  Office  of 
Information  Services.  The  new 
functional  statements  read  as  follows: 


7.  OfBce  of  Communications  and 
Operations  Support  (FAL) 

•  Serves  a  neutral  broker 
coordination  role,  including  scheduling 
meetings  and  briefings  for  the 
Administrator  and  coordinating 
communications  between  and  among 
central  and  regional  offices,  in  order  to 
ensure  that  emerging  issues  are 
identified  early,  all  concerned 
components  are  directly  and  fully 
involved  in  policy  development/ 
decision  making,  and  that  all  points  of 
view  are  presented. 

•  Coordinates  and  monitors  assigned 
Agency  initiatives  which  are  generally 
tactical,  short-term,  and  cross- 
component  in  nature  (e.g.,  legislative 
implementation). 

•  Provides  operational  and  analytical 
support  to  the  Senior  Leadership. 

•  Manages  speaking  and  meeting 
requests  for  or  on  behalf  of  the 
Administrator  and  Deputy 
Administrator  and  researches  and  writes 
speeches. 

•  Coordinates  agency-wide 
communication  policies  for 
correspondence,  manuals,  regulations, 
and  responses  to  audits. 

•  Coordinates  the  preparation  of 
manuals  and  other  policy  instructions  to 
insure  accurate  and  consistent 
implementation  of  the  Agency's 
programs. 

•  Manages  the  Agency's  system  for 
developing,  clearing  and  tracking 
regulations,  setting  regulation  priorities 
and  corresponding  work  agendas; 
coordinates  the  review  of  regulations 
received  for  concurrence  from 
departmental  and  other  government 
agencies  and  develops  routine  and 
special  reports  on  the  Agency's 
regulatory  activities. 

•  Manages  the  agency-wide  clearance 
system  to  insure  appropriate 
involvement  from  Agency  components 
and  serves  as  a  primary  focal  point  for 
liaison  with  the  Executive  Secretariat  in 
the  Office  of  the  Secretary. 

•  Operates  the  agency-wide 
correspondence  tracking  and  control 
system  and  provides  guidance  and 
technical  assistance  on  standards  for 
content  of  correspondence  and 
memoranda. 

•  Provides  management  and 
administrative  support  to  the  Office  of 
the  Attorney  Advisor  and  staff. 

•  Acts  as  audit  liaison  with  the 
General  Accounting  Office  (GAO)  and 
the  HHS  Office  of  Inspector  General 
(OIG). 

•  Develops  and  maintains  agency- 
wide  executive  management 
information  reporting  and  tracking 
systems  (including  the  Management 


Federal  Register /Vol.  67.  No.  81 /Friday.  April  26.  2002 /Notices 


20805 


Reform  Initiative  and  Reports  to 
Congress)  significant  item  reports, 
legislative  (Balanced  Budget  Act) 
implementation,  and  management 
information  reports  for  the  Office  of  the 
Administrator. 

•  Acts  as  the  Committee  Management 
Official  for  CMS  under  the  Federal 
Advisory  Committee  Act  (FACA). 

•  Develops  standard  processes  for  all 
CMS  FACA  committees  and  provides 
operational  and  logistical  support  to 
CMS  components  for  conferences  and 
on  all  matters  relating  to  Federal 
Advisory  Committees. 

•  Conducts  activities  necessary  to  the 
receipt,  management,  response,  and 
reporting  requirements  of  the 
Department  imder  the  Freedom  of 
Information  Act  (FOIA)  regarding  all 
requests  received  by  CMS. 

•  Maintains  a  log  of  all  FOIA  requests 
received  by  the  central  office,  refers 
requests  to  the  appropriate  components 
within  headquarters,  the  regions  or 
among  carriers  and  intermediaries  for 
the  collection  of  the  documents 
requested.  Makes  recommendations  and 
prepares  replies  to  requesters,  including 
denials  of  information  as  permitted 
under  FOIA,  and  drafts  briefing 
materials  and  responses  in  coiuiection 
with  appeals  of  denial  decisions. 

•  Directs  the  maintaining  and 
amending  of  CMS-wide  records  for 
confidentiality  and  disclosure  to  the 
Privacy  Act  to  include:  planning, 
orgeuiizing,  initiating  and  controlling 
privacy  matching  assignments. 

10.  Office  of  Information  Services  (FBB) 

•  Serves  as  the  focal  point  for  the 
responsibilities  of  the  Agency's  Chief 
Information  Officer  in  planning, 
organizing,  and  coordinating  the 
activities  required  to  maintain  an 
agency-wide  Information  Resources 
Management  (IRM)  program. 

•  Ensures  the  effective  management 
of  the  Agency's  information  technology, 
and  information  systems  and  resources 
(e.g.,  implementation  and 
administration  of  a  change  management 
process). 

•  Provides  workstation,  server,  and 
local  area  network  support  for  CMS- 
wide  activities.  Works  with  customer 
components  to  develop  requirements, 
needs  and  cost  benefit  analysis  in 
support  of  the  LAN  infrastructure 
including  hardware,  software  and  office 
automation  services. 

•  Serves  as  the  lead  for  developing 
and  enforcing  the  Agency's  information 
architecture,  policies,  standards,  and 
practices  in  all  areas  of  information 
technology. 

•  Develops  and  maintains  enterprise- 
wide  centrsd  databases,  statistical  files. 


and  general  access  paths,  ensuring  the 
quality  of  information  maintained  in 
these  data  sources. 

•  Directs  Medicare  claims  payment 
systems  activities,  including  CWF 
operation,  as  well  as  systems  conversion 
activities. 

•  Develops  ADP  standards  and 
policies  for  use  by  internal  CMS  staff 
and  contractor  agents  in  such  areas  as 
applications  development  and  use  of  the 
infrastructure  resources. 

•  Manages  and  directs  the  operation 
of  CMS  hardware  infrastructure, 
including  the  Agency's  Data  Center, 
data  communications  networks, 
enterprise  infrastructure,  voice/data 
switch,  audio  conferencing  and  other 
data  centers  supporting  CMS  programs. 

•  Leads  the  coordination, 
development,  implementation  and 
maintenance  of  health  care  information 
standards  in  the  health  care  industr>' 

•  Provides  Medicare  and  Medicaid 
information  to  the  public,  within  the 
parameters  imposed  by  the  Privacy  Act 

•  Performs  information  collection 
analyses  as  necessary'  to  satisfy  the 
requirements  of  the  Paperwork 
Reduction  Act. 

•  Directs  CMS's  ADP  systems  security 
program  with  respect  to  data,  hardware, 
and  software. 

•  Directs  and  advises  the 
Administrator,  senior  staff,  and 
components  on  the  requirements, 
policies,  and  administration  of  the 
Privacy  Act. 

Dated:  March  27,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  B- 
Medicaid  Services. 
[FR  Doc.  02-9206  Filed  4-25-02:  8:45  am) 

NLUNC  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS  2002-08] 

Request  for  Applications  Under  the 
Office  of  Community  Services  Fiscal 
Year  2002  Assets  for  Independence 
Demonstration  Program  (IDA  Program) 

agency:  Office  of  Community  Services 
(OCS),  ACF,  DHHS. 
ACTION:  Notice;  torrection. 

SUMMARY:  This  notice  corrects  the 
announcement  of  availability  of  funds 
and  request  for  competitive  applications 
under  the  Office  of  Community 
Services'  Assets  for  independence 
Demonstration  Program  published  on 
April  15,2002  (67  FR  18312). 


FOR  FURTHER  INFORMATION  CONTACT: 

Sheldon  Shalit  (202)  401-4807. 
ssha}it@acf  dhbs  gov.  or  Richard  Saul 
(202)  401-9341  rsauMacfdhhs.gov. 
Department  of  Health  of  Human 
Ser\'ices,  Administration  for  Children 
and  Families.  Office  of  Community 
Services,  370  L'Enfant  Promenade,  SW.. 
Washington  DC  20447. 

Correction 

In  the  Federal  Register  issued  April 
15.  2002  (67  FR  18312).  make  the 
following  corrections: 

1.  On  page  18333  near  the  bottom  of 
the  2nd  column,  under  A.  SF-424- 
Application  for  Federal  Assistance 
(Attachment  A)  remove: 

■'Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested  Use  the  following  letter 
designations:  I — Individual  projects 
under  Priority  Area  l.O"; 
and  replace  with: 

"Item  1 1 .  Enter  a  brief  descriptive  title 
of  the  project." 

2  On  page  18333  at  the  top  of  the  3rd 
column,  remove: 

"Item  15a.  This  amount  should  be  no 
greater  than  $1,000,000  for  applications 
under  Priority  Area  1.0.  and  in  any  case 
no  greater  than  $1,000,000  less  any 
previous  APIA  grants  awarded  to  the 
applicant": 
and  replace  with: 

"Item  15a.  This  amount  should  be  no 
greater  than  $1,000  000  and  in  no  case 
can  it  be  greater  than  the  committed 
cash  non-Fedral  share  ' 

3.  On  page  18333  near  the  top  of  the 
3rd  column,  under  B.  SF-4244-Budget 
Information — Non-Construction 
Progams  (Attachment  B).  remove: 
"Column  (e)-Cg):  enter  that  appropriate 
amounts  in  items  1.  and  5.  (Totals). 
Column  e  should  not  be  more  than 

Si. 000.000  applications  under  Priority 
Area  1 .0.  and  in  no  case  can  it  be  more 
than  the  committed  non-Federal 
matching  cash  contributions  or  more 
than  $1,000,000  less  any  previous  AFIA 
grants  awarded  to  the  applicant."; 
and  replace  with: 

"Columns  (e)-(g):  enter  the 
appropriate  amounts  in  items  1.  and  5. 
(Totals).  Column  (e)  should  not  be  more 
than  $1,000,000,  and  in  no  case  can  it 
be  more  than  the  committed  cash  non- 
Federal  share." 

4.  On  page  18334  at  the  top  of  the  1st 
column,  remove: 

"Column  5.  Enter  not  less  than  85% 
of  OCS  grant  fimds  for  the  five  year 
budget  by  Class  Categories  under  'other', 
showing  a  total  of  not  more  than 
$1,000,000  less  any  previous  AFIA 
grants  awarded  to  the  applicant"; 
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and  replace  with: 

■Column  5:  enter  not  less  than  85% 
of  OCS  grant  hinds  for  the  hve  year 
budget  by  Class  Categories  under  other', 
showing  a  total  of  not  more  than 
$1,000,000." 

Dated;  April  19.  2002. 
Clarence  H.  Carter, 

Director.  Office  of  Community  Services. 
[FR  Doc.  02-10265  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Emergency  Medical  Service  for 
Children;  Cooperative  Agreement  for 
Emergency  Medical  Services  for 
Children  Central  Data  Management  and 
Coordinating  Center  Demonstration 
Project 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUIMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
annoimces  that  up  to  $450,000  in  fiscal 
year  (FY)  2002  funds  is  available  to  fund 
one  cooperative  agreement  for  a 
demonstration  project  to  establish, 
administer,  and  manage  a  Central  Data 
Management  and  Coordinating  Center 
(CDMCC)  for  the  Emergency  Medical 
Services  for  Children  Network 
Development  Demonstration  Project 
(EMSC-NDDP).  This  cooperative 
agreement  would  demonstrate  the 
feasibility  and  value  of  integrating  data 
collection,  data  management,  and  data 
analysis  guidelines,  to  serve  as  a  central 
repository  for  generated  data,  and  as 
central  resource  network  databases  for 
the  EMSC-NDDP,  and  the  public.  The 
cooperative  agreement  (CFDA  #93.127L) 
will  be  made  under  the  program 
authority  of  the  Pubhc  Health  Service 
Act,  Title  XIX.  Section  1910  (42  U.S.C. 
300W-9),  Emergency  Medical  Services 
for  Children,  and  will  be  administered 
by  the  Maternal  and  Child  Health 
Bureau  (MCHB),  HRSA.  The  Project  will 
be  approved  for  up  to  a  3-year  period, 
with  an  average  yearly  award  of 
$450,000.  However,  funding  beyond  FY 
2002  is  contingent  upon  the  availability 
of  funds. 

DATES:  Applicants  are  expected  to  notify 
MCHB  of  their  intent  by  June  14,  2002. ' 
The  deadline  for  receipt  of  applications 
is  July  15,  2002.  Applications  will  be 
considered  "on  time"  if  they  are  either 
received  on  or  before  the  deadline  date 
or  postmarked  on  or  before  the  deadline 


date.  The  projected  award  date  is 
September  3.  2002. 
ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123 (1-877- 
HRSA-123)  or  register  on-line  at:  http:/ 
/ivww.hrsa.gov/_order3.htm  directly. 
The  Central  Data  Management  and 
Coordinating  Center  Program  uses  the 
standard  Form  PHS  5161-1  (rev.  7/00) 
for  applications  (approved  under  0MB 
No.  0920-0428).  AppJcants  must  use 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  #93,127L  when  requesting 
application  kits.  The  CFDA  is  a 
Government  wide  compendium  of 
enumerated  Federal  programs,  project 
services,  and  activities  that  provide 
assistance.  All  applications  must  be 
mailed  or  delivered  to  Grants 
Management  Officer,  MCHB:  HRSA 
Grants  Application  Center,  901  Russell 
Avenue,  Suite  450,  Gaithersburg,  MD 
20879:  telephone  1-877-477-2123:  e- 
mail:  hrsagac@hrsa.gov. 

Necessary  application  forms  and  an 
expanded  version  of  this  Federal 
Register  notice  may  be  downloaded  in 
either  Microsoft  Office  2000  or  Adobe 
Acrobat  format  (.pdf)  from  the  MCHB 
home  page  at  http:// 
www.mchb.hrsa.gov.  Please  contact  Joni 
Johns,  at  301/443-2088,  or 
ijohns@hrsa.gov/,  if  you  need  technical 
assistance  in  accessing  the  MCHB  home 
page  via  the  Internet. 

This  notice  will  appear  in  the  Federal 
Register  and/ or  HRSA  home  page  at 
http://www.hrsa.gov/.  Federal  Register 
notices  are  found  on  the  World  Wide 
Web  by  following  instructions  at:  http:/ 
/www.access. gpo.gov/su_docs/aces/ 
acesl40.html. 

Letter  of  Intent:  Applicants  are 
expected  to  notify  MCHB  of  their  intent 
by  June  14,  2002.  Notification  of  intent 
to  apply  can  be  made  in  one  of  three 
ways:  telephone.  Kishena  Wadhwani, 
Ph.D.,  301-443-2927;  e-mail, 
kwadhwan@hrsa.gov:  mail.  Research 
Branch,  MCHB  Division  of  Research. 
Training  and  Education;  Parklawn 
Building,  Room  18A-55;  5600  Fishers 
Lane;  Rockville.  MD  20857,  or  Cindy 
Doyle,  R.N.,  telephone  301-443-3888;  e- 
mail,  cdoyle@hrsa.gov;  mail  EMSC 
Program,  MCHB  Division  of  Injury  and 
EMS:  Parklawn  Building.  Room  18A-38; 
5600  Fishers  Lane;  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kishena  Wadhwani,  Ph.D..  301-443- 
2927,  e-mail:  kwadhwan@hrsa.gov/  or 
Cindy  Doyle.  R.N.  301-443-3888,  e- 
mail:  cdoyIe@hrsa.gov  (for  questions 
specific  to  project  objectives  and 
activities  of  the  program;  or  the  required 


Letter  of  Intent,  which  is  further 
described  in  the  application  kit);  Jamie 
King.  301-443-1123,  e-mail' 
iking@hrsa.gov  for  grants  policy, 
budgeteu^,  and  business  questions). 
SUPPLEMENTARY  INFORMATION:  Improving 
the  care  of  ill  and  injured  pediatric 
patients  has  been  a  major  goal  of  the 
EMSC  program  since  its  inception  in 
1984.  This  program  is  administered  by 
MCHB  in  collaboration  with  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  U.S. 
Department  of  Transportation.  Almost 
every  State  has  received  EMSC  funding 
for  demonstration  projects  to  expand 
and  improve  pediatric  emergency  care 
and  many  new  methods  have  been 
implemented,  including  system 
development,  education  of  emergency 
providers,  integration  of  pediatric 
components  into  adult  emergency 
medical  services  (EMS)  systems,  and 
data  collection  and  analysis  to  delineate 
existing  and  emergent  problems  and 
develop  cause-and-effect  hypotheses. 

Despite  the  many  advances  in  creating 
and  improving  EMS  systems  and 
incorporating  pediatric  components  into 
them,  relatively  little  empirical  data  has 
been  collected  about  how  EMS  and 
EMSC  systems  operate,  about  the 
efficacy  of  the  clinical  procedures  being 
employed  at  the  hospital  level  to  treat 
and  manage  children  who  have 
experienced  an  emergency  event,  or 
about  the  efficacy  of  the  transport 
systems  and  clinical  procedures  used  to 
treat  and  manage  children  prior  to  their 
arrival  at  the  hospital.  Information  on 
the  cost  effectiveness  of  the  various 
EMS  and  EMSC  system  configurations 
and  of  the  various  ways  being  used  to 
handle  clinical  pediatric  emergencies  is 
also  lacking. 

The  dearth  of  nationwide,  science- 
based  knowledge  about  pediatric 
emergencies  and  how  to  best  manage 
them  has  not  gone  urmoticed.  The  issue 
has  been  raised  by  professionals  in  the 
field  since  1991.  who  have  found  that  it 
constitutes  a  major  barrier  to  the 
reduction  of  the  annual  toll  in  mortality 
and  morbidity.  More  recently,  in  2001, 
a  joint  report  from  the  National 
Association  of  EMS  Physicians  and 
NHTSA  delineates  what  areas — 
unspecified  as  to  adult  or  children — 
need  to  be  addressed.  This  report 
emphasizes  that  because  the  incidence 
rates  for  all  emergency  events  are 
relatively  small,  more  so  for  children, 
the  pooling  of  data  in  sites  and 
treatment  experiences  is  highly 
desirable. 

The  MCHB/HRSA  has  established 
EMSC-NDDP  Cooperative  Agreements 
with  four  (4)  academic  medical  centers 
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throughout  the  United  States,  to  act  as 
regional  centers  or  "nodes."  Under 
these  cooperative  agreements.  Regional 
Nodes  are  working  together  to  design 
and  implement  multi-site  studies  of 
pediatric  emergencies  and  best  practices 
for  their  management.  The  Steering 
Committee,  which  is  composed  of  the 
principal  investigators  of  the  four 
cooperative  agreements,  representatives 
from  each  hospital  emergency 
department  affiliated  with  the  principal 
investigators  within  Regional  Nodes. 
MCHB/HRSA  program  staff,  and  the 
Principal  Investigator  for  the  Central 
Data  Management  and  Analysis  Center 
(under  this  cooperative  agreement),  will 
provide  leadership  and  direction  for  the 
overall  governance  of  the  EMSC-NDDP. 

This  announcement  provides  for  the 
establishment  of  a  Central  Data 
Management  and  Coordinating  Center 
(CDMCC)  to  provide  statistical,  clinical 
coordination,  technical,  regulatory,  and 
administrative  support  for  the  EMSC- 
NDDP.  The  period  of  performance  for 
this  cooperative  agreement  is  three 
years. 

Authorization:  Title  XIX.  Section  1910, 
Public  Health  Service  Act  (42  U.S.C.  300w- 
9). 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  support  the 
establishment,  administration,  and 
management  of  a  Central  Data 
Management  and  Coordinating  Center 
(CDMCC)  to  provide  EMSC-NDDP  with 
data  collection,  data  management,  data 
analysis  guidelines,  in  order  to 
demonstrate  how  it  can  serve  as  a 
central  repository  for  generated  data  and 
serve  as  a  central  resource  network  of 
data  bases  for  the  EMSC-NDDP  and  the 
public.  The  purpose  of  the  EMSC-NDDP 
is  to  demonstrate  the  feasibility  and 
value  of  an  infrastructure  or  network 
designed  to  be  the  platform  from  which 
to  conduct  investigations  on  the  efficacy 
of  treatments,  transport,  and  care 
responses,  including  those  preceding 
the  arrival  of  children  to  hospital 
emergency  departments. 

Eligibility 

Eligibility  is  open  to  State 
governments  and  accredited  schools  of 
medicine.  The  term  "schools  of 
medicine"  for  the  purpose  of  this 
announcement  is  defined  as  having  the 
same  meaning  as  set  forth  in  section 
799B(1)(A)  of  the  PHS  Act  (42  U.S.C, 
295p(l)(A)).  "Accredited"  in  this 
context  has  the  same  meaning  as  set 
forth  in  section  799B{1)(E)  of  the  PHS 
Act  (42  U.S.C.  295p(l}(E)) 


Funding  Level/Project  Period 

The  administrative  and  funding 
instrument  to  be  used  for  the  national 
CDMCC  will  be  a  cooperative 
agreement,  in  which  substantial  MCHB 
scientific  and/or  programmatic 
involvement  with  the  awardees  is 
anticipated  during  the  performance  of 
the  project.  Under  the  terms  of  this 
cooperative  agreement,  in  addition  to 
the  required  monitoring  and  technical 
assistance.  Federal  responsibilities  will 
include: 

(1)  Provision  of  services  of 
experienced  federal  personnel  as 
participants  in  the  planning  and 
development  of  all  phases  of  this 
activity. 

(2)  Participation,  as  appropriate,  in 
meetings  conducted  during  the  period 
of  the  cooperative  agreement. 

(3)  Ongoing  review  and  concurrence 
with  activities  and  procedures  to  be 
established  and  implemented  for 
accomplishing  the  scope  of  work. 

(4)  Participation  in  tne  preparation  of 
project  information  prior  to 
dissemination. 

(5)  Participation  in  the  presentation  of 
information  on  project  activities. 

(6)  Assistance  with  the  establishment 
of  contacts  with  Federal  and  State 
agencies.  MCHB  grant  projects,  and 
other  contacts  that  may  be  relevant  to 
the  project's  mission;  and  referrals  to 
these  agencies. 

Approximately  $450,000  in  FY  2002 
funds  is  available  to  support  this 
cooperative  agreement.  A  single  award 
will  be  made  in  FY  2002,  with  a  project 
period  of  up  to  three  years.  The  initial 
budget  period  is  expected  to  be  12 
months,  with  subsequent  budget  periods 
being  12  months.  Continuation  of  any 
project  from  one  budget  period  to  the 
next  is  subject  to  satisfactory 
performance,  availability  of  funds,  and 
program  priorities. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  guidance  will  be 
evaluated  for  scientific  and  technical 
merit  by  an  appropriate  peer  review 
group  specifically  convened  for  this 
solicitation  and  in  accordance  with 
HRSA  grants  management  policies  and 
procedures.  As  part  of  the  initial  merit 
review,  all  applications  will  receive  a 
written  critique.  All  applications 
recommended  for  approval  will  be 
discussed  fully  by  the  ad  hoc  peer 
review  group  and  assigned  a  priority 
score  for  funding. 

Applications  will  be  reviewed  using  a 
set  of  criteria  covering  the  following 
areas: 

1.  Soundness  and  practicality  of  the 
technical  approach  for  executing  the 


requirements  as  specified  in  the  Terms 
and  Conditions  of  the  Award 

2.  Principal  Investigator's 
documented  history  of  leadership  in  the 
conduct  of  multi-site  clinical  and 
observational  studies  and  a  publication 
record. 

3.  Documented  availability,  training, 
qualifications,  expertise,  relevant 
experience,  education  and  competence 
of  the  clinical,  analytical,  technical,  and 
administrative  staff  and  anv  other 
proposed  personnel  (including 
proposed  subcontractors  and 
consultants),  to  perform  the 
requirements  of  the  work  activities 

4.  Adequacv  of  the  administrative  and 
organizational  framework 

5.  Budget  requests  commensurate 
with  the  complexities  involved  in  what 
is  being  proposed  and  carefully 
justified; 

6.  Positive  evaluation  of  pre-award 
site  visit  (if  recommended  by  the  review 
panel). 

Final  criteria  used  to  review  and  rank 
applications  for  this  competition  are 
included  in  the  application  kit 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  as  they  are  the 
basis  upon  which  their  applications  will 
be  judged. 

Paperwork  Reduction  Act 

If  the  cooperative  agreement 
described  in  this  announcement 
involves  data  collection  activities  that 
fall  under  the  purview  of  the  Paper\^•ork 
Reduction  Act  of  1995.  OMB  clearance 
will  be  sought  prior  to  collection  of 
data. 

Dated   April  19,2002. 
Elizabeth  M.  Duke, 
Administrator. 
[FR  Doc    02-10278  Filed  4-25-02.  8;45  ami 

BILLING  CODE  4165-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  DHHS. 
action:  Notice  of  funding  availability. 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
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obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Targeted  Capacity  Expansion  Grants  to 
Address  Mental  Health  Service  Needs  of 


Public  Safety  Workers  Responding  to 
Terrorist  Attacks  (SM  02-00),  and  Part 
n.  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 


for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activitv                                                           Application 
^<=''^"y                                                             deadline 

■   " 

Est.  funds  FY 
2001 

,..    .....    ,.    ,          , 

Est.  number  of           Project 
awards           period  (years) 

Targeted  Capacity  Expansion  Grants  to  Address  Mental  Health    June  19,  2002 

Service  Needs  of  Public  Safety  Workers  Responding  to  Terronst 
Attacks. 

$2,200,000 

6 

3 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  poHcies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2,  1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
apphcations),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from:  Knowledge  Exchange  Network, 
P.O.  Box  42490,  Washington,  DC  20015. 
800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  home  page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit. 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  The  Center  for  Mental 
Health  Services  (CMHS),  announces  the 
availability  of  fiscal  year  2002  funds  to 
support  the  provision  of  mental  health 
services  to  public  safety  workers  who 
respond  to  major  national  disasters  such 
as  the  September  11,  2001,  terrorist 
attacks. 

The  purpose  of  this  program  is  to 
provide  high-quality  community-based 


mental  health  services  for  fire  and 
rescue  personnel,  police  officers,  and 
other  workers  directly  involved  in 
recovery  efforts  resulting  from  such 
events.  In  particular,  the  program  is 
aimed  at  addressing  the  needs  of 
workers  engaged  in  rescue  efforts  or  in 
searches  for  the  missing  and  deceased. 
Emphasis  will  be  placed  on  services  that 
build  upon  the  available  evidence  of 
effective  ways  to  promote  healthy 
coping  behaviors  in  response  to 
traumatic  exposure  and  grief. 

Eligibility 

States,  political  subdivisions  of  States, 
private  nonprofit  agencies,  and  Indian 
Tribes  and  tribal  organizations  may 
apply  for  targeted  capacity  expansion 
grants.  For  example,  the  following  are 
eligible  to  apply: 

•  Community-based  mental  health 
providers. 

•  Nonprofit  employee  assistance 
programs. 

•  Occupational  health  organizations. 

•  Voluntary  organizations,  including 
faith-based  organizations. . 

Funds  under  this  announcement  are 
intended  to  provide  interim  and  long- 
term  services  for  public  safety  workers 
involved  in  the  response  to  the 
September  1 1  terrorist  attacks. 
Therefore,  applications  are  limited  to 
programs  from  States  that  were  directly 
impacted  by  the  September  11  attacks 
(New  York.  Virginia,  and  Pennsylvania) 
and  to  programs  from  adjacent  States 
(New  Jersey,  Connecticut, 
Massachusetts,  Rhode  Island,  Maryland 
and  the  District  of  Columbia),  where 
significant  numbers  of  public  safety 
workers  were  involved  in  response 
efforts  through  mutual  aid  agreements. 
Applicants  must  provide  a  detailed 
justification  of  needs  directly  related  to 
the  September  1 1  attacks. 

Availability  of  Funds 

In  FY  2002,  approximately  $2,200,000 
will  be  available  for  up  to  six  awards. 

Period  of  Support 

The  award  may  be  requested  for  up  to 
three  years. 


Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored  Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 

Additional  award  criteria  may  be 
included  in  the  application  guidance 
materials. 

Catalog  of  Federal  Domestic  Assistance 
Number:  93.243. 

Program  Contact 

For  questions  concerning  program 
issues,  contact:  Seth  Hassett,  M.S.W., 
Public  Health  Advisor,  5600  Fishers 
Lane.  Room  17C-20.  Rockville.  MD 
20857. 

(301) 443-4735. 

E-mail:  shassett@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak.  Division  of  Grants  Management, 
Substance  Abuse  and  Mental  Health, 
Services  Administration,  5600  Fishers 
Lane  13-103,  Rockville,  MD  20857. 

(301)  443-9666. 

E-Mail:  shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  hnpact 
Statement  (PHSIS)  is  intended  to  keep 
state  and  local  health  officials  apprized 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovenmiental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
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transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify'  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  libran,'. 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 


children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2002  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100. 
Executive  Order  12372  sets  up  a  system 
for  State  and  local  government  review  of 
applications  for  Federal  financial 
assistance.  Applicants  (other  than 
Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOCl  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessarv'  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration. 
Parklawn  Building.  Room  17-89.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 


explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated;  .^pril  18.  :i002. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA 
(FR  Dor  02-10228  Filed  4-25-02:  8,45  amj 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Ser\'ices  Administration.  HHS 

action:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(S.^MHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  1. 
Targeted  Capacity  Expansion  Program 
for  Substance  Abuse  Treatment  and 
HIV/AIDS  Sen-ices  ITI-02-009).  and 
Part  II.  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary-  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


Application  deadline 


Est  Funds  FY 
2002 


Est  No  ot 
Awards 


Protect  Period 
(years) 


Targeted  Capacity   Expansion   Program  for 
Abuse  Treatment  and  HIV/AIDS  Services 


Substance    July  10.  2002  S24.500.000 


50 


The  actual  amount  available  for  the 
award  may  var>',  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory-  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2,  1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 


programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from: 
National  Clearinghouse  for  Alcohol  and 

Drug  Information  (NCADI), 
P.O.  Box  2345. 
Rockville.  MD  20847-2345. 
Telephone:  1-800-729-6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  home  page:  http:// 
www-.samhsa.gov. 

When  requesting  an  application  kit. 
the  applicant  must  specif>-  the  particular 
activity  for  which  detailed  information 


is  desired.  All  information  necessary  to 
applv.  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose 

The  Substance  Abuse  and  Mental 
Health  Sen-ices  Administration 
(SAMHSA).  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  F\'  2002  funds  for  grants 
to  enhance  and  expand  substance  abuse 
treatment  and/or  outreach  services  in 
conjunction  with  HIV/AIDS  services  in 
African  American,  Latino/Hispanic, 
and/or  other  racial  or  ethnic 
communities  highly  affected  bv  the  twin 
epidemics  of  substance  abuse  and  HIV7 
AIDS 
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Ail  of  the  applicants  must  target  one 
or  more  of  the  following  high-risk 
substance  abusing  populations  in 
African- American,  Hispanic/Latino, 
and/or  other  racial/ethnic  minority 
communities: 

•  Women,  including  women  and  their 
children; 

•  Adolescents  (individuals  who  are 
12-17  years  old); 

•  Men  who  have  sex  with  men  (MSM) 
who  use  either  injection  or  non- 
injection  drugs; 

•  Individuals  who  have  been  released 
from  prisons  and  jails  within  the  past  2 
years. 

Eligibility- 
Funding  will  be  directed  to  activities 
designed  to  deliver  services  specifically 
targeting  racial  and  ethnic  minority 
populations  impacted  by  HIV/ AIDS. 
Eligible  entities  may  include:  not  for 
profit  community-based  organizations, 
national  organizations,  colleges  and 
universities,  clinics  and  hospitals, 
research  institutions.  State  and  local 
governments  agencies  and  tribal 
governments  and  tribal/urban  Indian 
entities  and  organizations.  Faith  based 
and  community-based  organization  are 
eligible  to  apply.  This  general  statement 
is  subject  to  program  specific  statutory 
and/or  regulatory  requirements. 

There  are  three  additional 
requirements: 

1.  The  applicant  agency  and  all  direct 
providers  of  substance  abuse  treatment 
and  HTV/AIDS  services  with  linkages  to 
the  applicant  agency  must  be  in 
compliance  with  all  local,  city,  county 
and  State  licensing  and  accreditation/ 
certification  requirements. 

2.  The  applicant  agency,  if  a  direct 
provider  of  substance  abuse  treatment 
and  HIV/ AIDS  services,  and  all  direct 
providers  of  substance  abuse  treatment 
and  HTV/AIDS  services  involved  in  the 
project  must  have  been  providing  those 
services  for  a  minimum  of  two  years 
prior  to  the  date  of  this  application. 

3.  Only  applicants  located  in  close 
proximity  to  and  proposing  to  provide 
services  in  one  of  the  following  groups 
are  eligible  to  apply: 

(a)  Group  1 — Metropolitan  Statistical 
Areas  (MSAs)with  minoritv  AIDS  case 
rates  greater  than  25  out  of^OO.OOO 
people.  These  are  the  MSAs  not 
previously  funded  under  prior  CSAT 
TCE/HIV'and  HIV  Outreach  grant 
announcements  and  that  do  not  qualify- 
under  the  overedl  State  AIDS  rate,  but 
have  high  AIDS  case  rates  among 
minority  communities. 

(b)  Group  2 — States  with  an  annual 
AIDS  case  rate  of,  or  greater  than.  10  out 
of  100,000  people,  or  MSAs  with  an 


annual  AIDS  case  rate  of,  or  greater 
than,  15  out  of  100,000  people. 

Availability  of  Funds 

Approximately  $24.5  million  will  be 
available  for  up  to  50  awards  in  FY 
2002.  Of  this, 

•  $15. 0  million  is  available  for  up  to 
30  grants  in  Metropolitan  Statistical 
Areas  (MSAs)  listed  in  Group  1. 

•  $9.5  million  is  available  for  up  to  20 
States  and  MSAs  listed  in  Group  2. 

Applicants  may  request  up  to,  but  not 
more  than  $500,000  in  total  costs  (direct 
and  indirect)  per  year. 

Period  of  Support 

Grants  will  be  awarded  for  a  period  of 
up  to  5  years.  Annual  awards  will 
depend  on  continued  availability  of 
funds  to  SAMHSA/CSAT  and  progress 
achieved  by  grantee. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  furiding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored  Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  specific  to  the 
programmatic  activity  may  be  included 
in  the  application  guidance  materials. 

Catalog  of  Federal  Domestic  Assistance 
Number:  9,). 243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
David  C.  Thompson,  Div.  Of  Practice 
and  Systems  Development,  CSAT/ 
SAMHSA,  Rockwall  II,  7th  Floor,  5600 
Fisher's  Lane,  Rockville,  MD  20857. 
(301)443-6523.  E-mail: 
dth  ompso@samhsa  .gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  II,  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  (301)  443-9666.  E-mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 


cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Conununity-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non:Use  of  all  tobacco  products.  In 
addition,  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health"  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2002  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100. 
Executive  Order  12372  sets  up  a  system 
for  State  and  local  government  review  of 
applications  for  Federal  financial 
assistance.  Applicants  (other  than 
Federally  recognized  Indian  tribal 
govenmients)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
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any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and    • 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration. 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  22.  2002. 
Richard  Kopanda. 

Expcutive  Officer.  SAMHSA 

|FR  Doc.  02-10366  Filed  4-25-02;  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-17] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW..  Washington. 
DC  20410;  telephone  (202)  708-1234: 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information 
lines  at  1-800-927-7588.. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 


reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventor}'  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocated  the  building  to 
their  own  site  at  their  own  expense. 
Homeless  assistance  provider  interested 
in  any  such  property  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Brian  Rooney,  Division  of 
Propertv  Management.  Program  Support 
Center.  HHS.  room  5B^1.  5600  Fishers 
Lane,  Rockville.  MD  20857;  (301)  443- 
2265.  (This  is  not  a  toll-free  number.) 
HHS  will  mail  to  the  interested  provider 
an  application  packet,  which  will 
include  instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  the  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 


For  properties  listed  as  suitable 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  lohnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  .^rmy  Ms.  lulie 
Jones-Conte.  Headquarters,  Department 
of  the  Army.  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management.  Program  Integration 
Office,  Attn;  DAIM-MD,  Room  1E677. 
600  .\rmv  Pentagon.  Washington.  DC 
20310-0600;  (703)  692-9223;  DOT:  Mr. 
Rugene  Spruill,  Principal,  Space 
Management.  S\'C-140  Transportation 
Administrative  Service  Center. 
Department  of  Transportation,  400  7th 
Street,  SW..  Room  2310.  Washington, 
DC  20590;  (202)  366-4246;  Energy:  Mr. 
Tom  Knox.  Department  of  Energy, 
Office  of  Engineering  &  Construction 
Management.  CR-80.  Washington.  DC 
20585:  (202)  586-8715:  GSA:  Mr.  Brian 
K.  PoUv,  Assistant  Commissioner. 
General  Services  Administration,  Office 
of  Propertv  Disposal,  18th  and  F  Streets, 
NW.  Washington,  DC  20405;  (202)  501- 
0052:  Interior:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management. 
Department  of  the  Interior.  1849  C 
Street,  NW.,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  iVavy:  Mr. 
Charles  C.  Cocks,  Director.  Department 
of  the  Navy.  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command. 
Washington  Navy  Yard.  1322  Patterson 
Ave.,  SE..  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200:  (These  are 
not  toll-free  numbers). 
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Dated:  April  19.  2002. 
John  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  4/26/02 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Fed.  Bldg. /Courthouse 

1710  Alabama  .Ave. 

lasper  Co:  AL  35502- 

Landholding  Agency:  GS.\ 

Property  Number;  54200220001 

Status:  Excess 

Comment:  approx.  15.792  sp,  ft.,  approx. 

38%  of  bldg.  leased,  most  recent  use — 

offices 
GSA  Number:  4-G-AL-771 

Idaho 

Bldg.  CF617 

Idaho  Natl.  Eng.  &  Env.  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200220022 

Status:  Excess 

Comment:  11484  sq.  ft.  concrete,  needs  major 

rehab,  presence  of  lead  paint,  off-site  use 

only 

Michigan 

Pontiac  Federal  Bldg. 

142  Auburn  Ave. 

Pontiac  Co:  Oakland  MI 

Landholding  Agency:  GS.A 

Property  Number:  54200220005 

Status:  Surplus 

Comment:  11.910  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-MI-809 

New  York 

Ava  Test  Annex 

11518  Webster  Hill  Road 

Boonville  Co:  NY 

Landholding  Agency:  GSA 

Property  Number:  54200220007 

Status:  Excess 

Comment:  11,000  sq.  ft.  bldg.  on  297  acres, 
needs  repair,  presence  of  asbestos/lead 
paint,  portion  of  land  consists  of  road 
easements  and  wetlands 

GSA  Number:  l-D-NY-0875 

Pennsylvania 

Bldg,  216 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number;  77200220008 
Status;  Excess 
Comment:  121.604  sq.  ft.,  needs  rehab. 

presence  of  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldg.  504B 

Naval  Support  .Activity 
Mechanicsburg  Co;  Cumberland  PA  17055- 

0788 
Landholding  Agency;  Navy 
Property  Number:  77200220009 
Status:  Excess 


Comment:  4824  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
training,  off-site  use  only 

Bldg.  608D 

Naval  .Support  Activity 

.Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220010 
Status:  Excess 
Comment;  8400  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  609B 

Naval  Support  .Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number;  77200220011 
Status:  Excess 
Comment:  2100  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  611 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220012 
Status:  Excess 
Comment;  425  sq.  ft.  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  616 

Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220013 
Status:  Excess 
Comment:  216  sq.  ft.,  needs  rahab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Rhode  Island 

Bldg.  8 

Naval  Ambulatory  Care 

Newport  Co;  RI  02841- 

Landholding  Agency:  Navy 

Property  Number:  77200220017 

Status:  Unutilized 

Comment;  2800  sq.  ft,,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  meets  Nat.  Register  criterion, 

off-site  use  only 
Bldg.  30 

Naval  Ambulatory  Care 
Newport  Co;  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77200220018 
Status:  L'nutilized 
Comment;  150  sq.  ft.,  poor  condition,  most 

recent  use — switch  house,  off-site  use  only 
Bldg.  46 

Naval  Ambulatory  Care 
Newport  Co;  RI  02841- 
Landholding  Agency;  Navy 
Property  Number;  77200220019 
Status;  Unutilized 
Comment:  3600  sq.  ft.,  poor  condition. 

possible  asbestos/lead  paint,  most  recent 

use  office,  off-site  use  only 

Bldg.  53 

Naval  Ambulatory  Care 

Newport  Co:  RI  o'2B41- 


Landholding  Agency:  Navy 

Property  Number:  77200220020 

Status:  Unutilized 

Comment:  2691  sq.  ft.,  poor  condition, 
possible  asbestos/iead  paint,  most  recent 
use — garage/office,  off-site  use  only 

Bldg.  55 

Naval  Ambulatory  Care 
Newport  Co:  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  77200220021 
Status:  Unutilized 

Comment:  135  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Unsuitable  Properties    . 

Buildings  (by  State) 

Alabama 

Bldg.  01404 

Fort  Rucker 

Ft.  Rucker  Co;  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number  21200220001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  00002 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number  21200220002 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  03331 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number  21200220003 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1140 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number  21200220004 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Arizona 

Bldg.  14471 

Fort  Huachuca 

Ft.  Huachuca  Co:  Cochise  AZ  85613- 

Landholding  Agency:  Army 

Property  Number:  21200220005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  15373 

Fort  Huachuca 

Ft.  Huachuca  Co:  Cochise  AZ  85613- 

Landholding  Agency:  Army 

Property  Number:  21200220006 

Status:  Excess 

Reason:  Extensive  deterioration 

California 

Bldgs.  MO,  M014.  M017 

Sandia  National  Lab 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  Energy 

Property  Number:  41200220001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  2616 
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Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92053- 

Landholding  .^gencv:  Navv 

Property  Number:  77200220001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs,  2634 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agenc\:  Navy 

Property  Number:  77200220002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2643 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agencv:  Navv 

Property  Number:  77200220003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2644 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agency:  Navy 

Property  Number:  77200220004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2645 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agencv:  Navy 

Property  Number:  77200220005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2646 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agency:  Navy 

Property  Number:  77200220006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2659 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agencv:  Navv 

Property  Number:  77200220007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  391 

U.S.  Coast  Guard 

Pacific  Strike  Team 

Novate  Co:  Marin  CA  94934- 

Landholding  Agency:  DOT 

Property  Number:  87200220005 

Status:  Underutilized 

Reason:  Secured  Area 

Colorado 

Bldgs.  124.  129 

Rockv  Flats  Env.  Tech.  Site 

Golden  Co:  )efferson  CO  80020- 

Landholding  Agencv:  Energy 

Property  Number:  41200220002 

Status:  Excess 

Reason:  Within  2000  ft,  of  flammable  or 

explosive  material:  Secured  Area 
Bldgs.  371.374.  374A 
Rockv  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220003 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  .\rea 
Bldgs.  376-378,  381 


Rockv  Flats  Env,  Tech.  Site 
Golden  Co:  lefferson  CO  80020- 
Landholding  .^gencv:  Energ\ 
Proper! V  Number:  41200220004 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  441^43,  452 

Rockv  Flats  Env.  Tech.  Site 

Golden  Co:  lefferson  CO  80020- 

Landh(jlding  .^genc  \ ,  Entrgx 

Property  Number:  41200220005 

Status:  Excees 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldgs,  557.  559 
Rockv  Flats  Env,  Tech,  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  .Agencv:  Energv 
Property  Number:  41200220006 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs,  561,  562 
Rockv  Flats  En\ ,  Tec:h,  Site 
Golden  Co:  lefferson  CO  80020- 
Landholding  .Agencv:  Energv 
Property  Number:  41200220007 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Sec  u red  Area 
Bldgs   564.  566  A,  569 
Rockv  Flats  Env,  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agencv;  Energ\ 
Property  Number:  41200220008 
Status:  Excess 
Rasons:  Within  2000  ft,  of  flammable  or 

explosive  material:  Sec  ured  Area 

Bldgs.  662.  663 
Rockv  Flats  Env,  Tech,  Site 
Golden  Co:  lefferson  Co  80020- 
Landholding  Agency:  Energy 
Property  NumberL  41200220009 
Status:  Exc:ess 

Reasons:  Within  2000  H.  of  flammable  or 
explosive  material;  Secured  .■Xrea 

Bldgs  666.  681 

Rockv  Flats  Env.  Tech.  Site 

Golden  co:  lefferson  C;0  80020- 

Landholding  .Agency:  Energy 

Property  Number:  41200220010 

Status:  Excess 

Rea.sons:  Within  2000  fit.  of  flammable  or 

explosi\-e  material;  Secured  Area 
Bldgs,  701.  705-708 
Roockv  Flats  Env,  Tech,  Site 
Golden  Co:  lefferson  Co  80020- 
Landholding  .\gencv:  Energy 
Property  Number:  41200220011 
Status:  Excess 
Reasons:  Within  2000  ft,  of  flammable  or 

explosive  material:  Secured  .Area 

Bldgs.  714,  715.  718 
Rockv  Flats  Env.  Tech.  Site 
Golden  Co:  lefferson  CO  80020- 
Landholding  Agencv;  Energy 
Property  Number:  41200220012 
Status:  Excess 

Reasons:  Within  2000  ft,  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs,  731.  732 

Rockv  Flats  Env.  Tech.  Site 

Golden  Co:  lefferson  Co  80020- 


Landholding  Agenc  v:  Energy 
Property  Number:  41200220013 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  750.  763-765 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  )efferson  CO  80020- 
Landholding  Agency:  Energv 
Property  Number:  41200220014 
Status:  Exc:ess 
Reasons:  Within  2000  ft  of  flammable  or 

explosive  material;  Sec:ured  Area 

Bldgs.  758,  790 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  lefferson  CO  80020- 

Landholding  .Agency:  Energy 

Property  Number:  4120D220015 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldgs.  850.  864-865 
Rockv  Flats  Env.  Tech.  Site- 
Golden  Co:  lefferson  CO  80020- 
Landholding  Agenc:v:  Energy 
Property  Number:  41200220016 
Status:  Excess 
Reasons:  Within  2000  ft,  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  869,  879 
Rocky  Flats  Env,  Tech.  Site 
Golden  Co:  lefferson  CO  80020- 
Landholding  .Agency:  Energy 
Property  Number  41200220017 
Status:  Exc:ess 
Reasons:  Within  20O0  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs  881.  881F  881H 
Rockv  Flats  Env,  Tech,  Site 
Golden  Co  Jefferson  CO  80020- 
Landholding  .Agenc  V  Energy 
Property  Number:  41200220018 
Status:  Excess 
Reasons:  Within  2000  ft  of  flammable  or 

explosive  material:  Secured  Area 

Bldgs  883-885.  887 
Rockv  Flats  Env,  Tech,  Site 
Golden  Co:  lefferson  CO  80020- 
Landholding  Agenc  y  Energy 
Property  Number:  41200220019 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  .Area 

Bldg.  891 

Rockv  Flats  Env.  Tech,  Site 

Golden  Co:  lefferson  CO  80020- 

Landholding  Agencv:  Energy 

Property  Number:  41200220020 

Status:  Excess 

Reasons:  Within  2000  ft,  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs,  906.  991,  995 
Rockv  Flats  Env.  Tech.  Site 
Golden  Co:  lefferson  CO  80020- 
Landholding  .Agency:  Energy 
Property  Number:  41200220021 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Georgia 

Bldg,  00420 

Fort  Gordon 

Ft.  Gordon  Co:  Rochmond  GA  30905- 

Landholding  Agency:  Army 
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Property  Number:  21200220007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00479 

Fort  Gordon 

Ft.  Gordon  Co;  Richmond  GA  30905- 

Landholding  .Agency:  Army 

Property  Number:  21200220008 

Status:  Unutilized 

Rea.son:  Extensive  deteriocation 

Bldg.  18806 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  G.A  30905- 

Landholding  Agency:  .Army 

Property  Number:  21200220009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  19210 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  .Agency:  .Army 

Property  Number:  21200220010 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  00933 

Fort  Gillem 

Ft.  Gillem  Co;  Forest  Park  GA  30050-5233 

Landholding  .Agency:  .Army 

Property  Number:  21200220011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00934 

Fort  Gillem 

Ft.  Gillem  Co:  Forest  Park  G.A  30050-5233 

Landholding  .Agency:  .Army 

Property  Number:  21200220012 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Guam 

Bldg.  BOn 

Naval  Forces.  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200220024 

Status:  Unutilized 

Reason:  Secured  .Area 

Hawaii 

Bldg.  C1180 

Schofield  Barracks 

Wahiawa  Co:  HI  96786- 

Landholding  .Agency:  .Army 

Property  Number:  21200220013 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00316 

Dillingham  Military  Rsv 

Waialua  Co:  HI  96791- 

Landholding  Agency:  .Army 

Property  Number:  21200220014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00343 

Dillingham  Military  Rs\- 
Waialua  Co:  HI  96791- 
Landholding  .Agency:  .Army 
Property  Number:  21200220015 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  00638 

Dillingham  .Military  Rsv 
Waialua  Co:  HI  96791- 
Landholding  Agency;  .Army 
Property  Number:  21200220016 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00651 

Dillingham  Military  Rsv 

Waialua  Co:  HI  96791- 

Landholding  .Agency:  .Army 

Property  Number:  21200220017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00700 

Dillingham  Military  Rsv 
Waialua  Co:  HI  96791- 
Landholding  .Agency:  .Army 
Property  Namlwr:  21200220018 
Status:  Unutilized 
Rea.son:  Extensive  deterioration 
Bldg.  00701.00703 
Dillingham  Military  Rsv 
Waialua  Co:  HI  96791- 
Landholding  Agen(  v:  .Army 
Property  Number:  21200220019 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  00702 

Dillingham  Military  Rsv 

Wdialua  Co:  HI  96791- 

Landholding  .Agency:  Army 

Property  Number:  21200220020 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  120 

Wheeler  .Army  .Airfield 

Waialua  Co;  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  21200220021 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Iowa 

Bldg.  01075 

Middletown  Co:  Des  Moines  lA  52638- 
Landholding  .Agency:  .Army 
Property  Number;  21200220022 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material:  Extensive  deterioration 

Kentucky 

Bldgs.  02715.  02717.  02719 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  .Agency;  Army 

Property  .Number:  21200220026 

Status:  L'nutilized 

Reason;  Extensive  deterioration 

Bldgs.  02736.  05326 

Fort  Campbell 

Ft.  Clampbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21200220027 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  02738 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21200220028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  07178 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  .Number;  21200220029    . 

Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  01049 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency:  .Army 

Property  Number;  21200220030 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  01308 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency:  .Army 

Property  Number;  21200220031 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  01487 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency:  Armv 

Property  Number:  21200220032 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02758 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency:  .Army 

Property  Number:  21200220033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  04787,  04788-04800 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21200220034 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  04804,  04814.  04818 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21200220035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

47  Bldgs. 

Fort  Knox 

04958-04960,  04964-04966,  04970-04972, 
04986 

Ft.  Knox  Co:  KY  40121- 

Location:  04805,  04821.  04828.  04830.  04831. 
04834-04836,  04839-04841,  04845-04847, 
04853,  04871,  04872.  04876-04878.  04909, 
04910.  04922-04924,  04927-04929, 
04937-04939,  04943-04945.  04952-04954, 
04956 

Landholding  Agency;  Army 

Property  Number;  21200220036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

40  Bldgs. 

Fort  Knox 

04950.  4967,  4973,  4976,  4977,  4981,  4984 

Ft.  Knox  Co:  KY  40121- 

Location:  04806-04808,  04811,  04813,  04822, 
04823,  04827,  04837,  04848.  04854-04856, 
04859-04861,  04879.  04883.  04887-04889. 
04894.  04897,  04898,  04902.  04903.  04907, 
04913,  04917,  04930,  04931,  04934,  04946 

Landholding  Agency;  Army 

Property  Number:  21200220037 

Status:  Unutilized 

Reason:  Extensive  deterioration 

19  Bldgs. 

Fort  Knox  ^ 

Ft.  Knox  Co:  KY  40121- 
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Location:  04809.  04812.  04832.  04843.  04849. 
04852.  04869.  04873.  04890,  04919.  04920. 

04935.  04941.  04962.  04968,  04975.  04978, 
04980.  04988 

Landholding  .\gency:  Army 
Property  Number;  21200220038 
Status:  I'nutilized 
Reason:  Extensive  deterioration 

13Bldgs. 

Fort  Knox 

Ft.  Knox  Co:  KY  401 21- 

Location:  04810.  04842.  04868.  04884.  04891. 

04899.  04904.  04940,  04947,  04961,  04974. 

04979.  04987 
Landholding  Agencv:  .^rmv 
Property  Number:  21200220039 
Status:  Unutilized 
Reason:  Extensive  deterioration 

17  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Location:  04829.  04833.  04838.  04844.  04850, 
04870.  04875.  04908.  04918,  04921,  04926, 

04936,  04942,  04951.  04957,  04963.  04969 
Landholding  Agency:  Army 

Property  Number:  21200220040 

Status:  Unutilized 

Reason:  Extensive  deterioration 

5  Bldgs, 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Location:  04851,  04911,  04912,  04915,  04916 

Landholding  Agencv:  Army 

Property  Number:  21200220041 

Status:  Unutilized 

Reason:  Extensive  deterioration 

16  Bldgs. 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Location:  04857,  04858,  04885.  04886,  04892, 
04893.  04895.  04896.  04905,  04906,  04932, 
04933,  04948.  04949,  04982.  04983 

Landholding  Agency:  Army 

Property  Number:  21200220042 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  04914 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agency;  Army 

Property  Number:  21200220043 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldgs.  05023,  05030-05035 

Fort  Knox 

Ft.  Knox  Co;  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21200220044 

Status;  Unutilized 

Reason:  Extensive  deterioration 

14  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Location:  05024.  05025.  05026,  05028.  05029, 

05036-05044 
Landholding  Agency:  Army 
Property  Number:  21200220045 
Status;  Unutilized 
Reason:  Extensive  deterioration 

15  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Location:  05055,  05056,  05057,  05059-05070 

Landholding  Agency:  Army 


Property  Number:  21200220046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  05214 

Fort  Knox 

Ft.  KnoxC:o:  KY40121- 

Landholding  .-Xgencx :  .Arm\ 

Property  Number:  21200220047 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldgs.  06112,  09212 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landhoiding  .Agency:  .■\rmy 

Property  Number:  21200220048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  06803 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  .■\gencv:  .-KrmN 

Property  Number:  21200220049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  06811.  06815 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  .Agencv:  .•\rm\ 

Property  Number:  21200220030 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  06819 

Fort  Knox 

Ft  Knox  Co:  KY  40121- 

Landholding  Agency:  .^rmy 

Property  Number:  21200220051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  06827 

Fort  Knox 

Ft  Knox  Co;  KY  401 21- 

Landholding  Agencv:  .•Krmy 

Property  Number:  21200220052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  06829,  06840 

Fort  Knox 

Ft.  Knox  Co:  KY  40121- 

Landholding  Agencv;  Army 

Property  Number:  21200220053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  06848 

Fort  Knox 

Ft  Knox  Co:  KY 

Landholding  .Agencv:  .'\rmy 

Property  Number:  21200220054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  07011 

Fort  Knox 

Ft  Knox  Co:  KY  40121- 

Landholding  Agency:  Army 

Property  Number;  21200220055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Maryland 

Bld^.  00602 
Adelphi  Lab  Center 
Adelphi  Co;  MD  20783- 
Landholding  Agency;  ,\rmy 
Property  Number:  21200220056 
Status;  Unutilized 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  00605 

Adelphi  Lab  Center 

AdelJDhia  Co;  MD  20783- 

Landholding  Agencv:  .Army 

Property  Number;  21200220057 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 

Michigan 

5  Bldgs. 

Fort  Custer 

.•\ugusta  Co;  Kalamazoo  MI  49012- 

Location:  2621.  2614.  2608,  2701.  2721 

Landholding  .Agencv:  Armv 

Property  Number:  21200220058 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  2706-2707 

Fort  Custer 

.Augusta  Co;  Kalamazoo  Ml  49012- 

Landholding  .-Agencv;  .Army 

Property  Number:  21200220059 

Status:  Excess 

Reason:  Extensive  deterioration 

4  Bldgs. 

Fort  Custer 

Augusta  Co:  Kalamazoo  Ml  49012- 

Location:  2722  2609' 2809.  2909 

Landholding  ,Agenc\':  .Army 

Property  Number:  21200220060 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  2727 

Fort  Custer 

Augusta  Co:  Kalamazoo  MI  49012- 

Landholding  .Ageni  \-  .Armv 

Property  Number  21200220061 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  3650 

Fort  Custer 

Augusta  Co;  Kalamazoo  MI  49012- 

Landholding  .Agenrx    .Armv 

Property  Number:  21200220062 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Jersey 

Bldg.  1222F 

Picatinnv  -Arsenal 

Dover  Co;  NI  07806-5000 

Landholding  .Agencv:  .Arm\ 

Property  Number:  2120022006.J 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  195 

L'.S  Coast  Guard 

Cape  May  Co;  NI  08204-5002 

Landholding  .Agenrv  DOT 

Property  Number;  8-200220001 

Status:  Excess 

Reason:  Secured  .Area 

Bldg.  204 

U.S.  Coast  Guard 

Cape  May  Co;  NI  08204-5002 

Landholding  .Agencv:  DOT 
Property  Number  8-200220002 
Status;  Excess 
Reason:  Secured  -Area 

Bldg  208 

U.S.  Coast  Guard 
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Cape  May  Co:  M  08204-5002 

Landholding  Agenc:v:  DOT 

Property  Number:  8720022000,^ 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  209 

U.S.  Coast  Cuard 

Cape  May  Co:  N'l  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220004 

Status:  Excess 

Reason:  Secured  Area 

New  Mexico 

TA-53,  Bldg.  61 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency;  Energy 

Property  Number:  41200220023 

Status:  Unutilized 

Reason:  Extensive  deterioration 

T.^-Sa.  Bldg.  63 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

TA-53.  Bldg.  65 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B117 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency;  Energy 

F*Toperty  Number;  41200220032 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  B118 

Kirland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency:  Energy 

Property  Number:  41200220033 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  Bug 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency:  Energy 

Property  Number:  41200220034 

Status:  Excess 

Reason;  Extensive  deterioration 

New  York 

Bldgs.  B9008.  B9009 

Youngstown  Training  Site 
Youngstown  Co:  Niagara  NY  14131- 
Landholding  Agency:  Army 
Property  Number:  21200220064 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  B9016,  B9017.  B9018 
Youngstown  Training  Site 
Youngstown  Co;  Niagara  NY  14132- 
Landholding  Agency:  Armv 
Property  Number:  21200220065 
Status;  Unutilized 
Reason;  Extensive  deterioration 
Bldgs.  B9025.  B9026,  B9027 
Youngstown  Training  Site 
Youngstown  Co;  Niagara  NY  14131- 


Landholding  Agencv:  Army 
Property  Number:  21200220066 
Status;  Unutilized 
Reason;  Extensive  deterioration 

Bldgs.  B9033,  B9034 
Youngstown  Training  Site 
Youngstown  Co:  Niagara  NY  14131- 
Landholding  Agencv;  Army 
Property  Number:  21200220067 
Status:  Unutilized 
Reason;  Extensive  deterioration 

Bldg.  B9042 

Youngstown  Training  Site 
Youngstown  Co:  Niagara  NY  14131- 
Landholding  Agencv:  Armv 
Property  Number:  21200220068 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  B9050.  B9051 
Youngstown  Training  Site 
Youngstown  Co:  Niagara  NY  14131- 
Landhoiding  Agency:  Army 
Property  Number:  21200220069 
Status;  Unutilized 
Reason:  Extensive  deterioration 

Ohio 

Bldg.  BT-i23 

Defense  Supplv  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency;  Army 

Property  Number;  21200220070 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11 

Fernald  Env.  Mgmt.  Proj. 
Hamilton  Co;  OH  45013- 
Landholding  Agency;  Energy 
Property  Number:  41200220026 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  14A 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  .'\gency:  Energy 

Property  Number:  41200220027 

Status;  Excess 

Reason;  Secured  Area 

Bldg.  15A 

Fernald  Env,  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220028 

Status:  Excess 

Reason:  Secured  .Area 

Bldg.  1.5C 

Fernald  Env  Mgmt.  Proj. 

Hamilton  Co;  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220029 

Status;  Excess 

Reason:  Secured  Area 

Bldg.  20K 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co;  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220030 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  53B 

Fernald  Env.  Mgmt.  Proj. 
Hamilton  Co:  OH  45013- 
Landholding  .Agencv:  Energy 
Property  Number:  41200220031 
Status:  Excess 


Reasorv:  Secured  .^rea 
Pennsylvania 

Bldg.  99 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number;  21200220071 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  106-114 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency;  Army 

Property  Number:  21200220072 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  459 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency;  Army 

Property  Number;  21200220073 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  13 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220014 
Status;  Excess 

Reason:  Extensive  deterioration 
Bldg.  311 

Naval  Support  Activity 
Mechanicsburg  Co;  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220015 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  608-C 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency;  Navy 
Property  Number:  77200220016 
Status:  Excess 
Reason;  Extensive  deterioration 

South  Dakota 

Residence 

308  8th  Ave.,  S. 

Clear  Lake  Co;  Deuel  SD  57226- 

Landholding  Agency;  GSA 

Property  Number;  54200220003 

Status:  Surplus 

Reason:  Extensive  deterioration 

GSA  Number:  7-J-SD-0552 

Tennessee 

Bldgs.  02413,02425 

Fort  Campbell 

Ft.  Campbell  Co:  Montgomery  TN  42223- 

Landholding  Agency:  Army 

Property  Number:  21200220023 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02538 

Fort  Campbell 

Ft.  Campbell  Co;  Montgomery  TN  42223- 

Landholding  Agency;  Army 

Property  Number:  21200220024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02548 

Fort  Campbell 
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Ft.  Campbell  Co;  Montgomery  TN  42223- 

Landholding  .\gencv:  Army 

Property  Number:  21200220025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  9404-03 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9404-07 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9404-08 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220037 

Status:  Unutilized 

Reason:  Secured  Area 

Texas 

Bldg.  1825 
Naval  Air  Station 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Landholding  Agency:  Navy 
Property  Number:  77200220025 
Status:  Unutilized 
Reasons:  Secured  Area:  Extensive 
deterioration 

Bldgs.  262  &  263 
Naval  Air  Station 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Landholding  Agency:  Navy 
Property  Number:  77200220026 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Virginia 

Bldg.  812 

Fort  A. P.  Hill 

Bowling  Green  Co;  Caroline  VA  22427- 

Landholding  Agency:  Army 

Property  Number:  21200220074 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S0097 

Defense  Supply  Center 

Richmond  Co:  Chesterfield  VA  23297- 

Landholding  Agency;  .^rmy 

Property  Number;  21200220075 

Status:  Unutilized 

Reasons:  Secured  Area 

Bldgs.  00065.  00066 

Fort  Monroe 

Ft.  Monroe  Co;  VA  23651- 

Landholding  Agenc\':  Armv 

Property  Number:  21200220076 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  00067.  00068 

Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 

Landholding  Agency;  Army 

Property  Number:  21200220077 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  00069,  00070 


Fort  Monroe 

Ft.  Monroe  Co;  VA  23651- 

Landhoiding  Agency;  .Army 

Property  Number:  21200220078 

Status;  Excess 

Reason:  Extensi\e  deterioration 

Bldg.  00079 

Fort  Monroe 

Ft.  Monroe  Co:  \'.\  23651- 

Landholding  Agency;  Arm\ 

Property  Number:  21200220079 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  AT222 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  .Agency;  Arm\ 

Property  Number:  21200220080 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  T0222 

Fort  Pickett 

Blackstone  Co:  Nottoway  \'A  23824- 

Landholding  Agency:  Armv 

Property  Number:  21200220081 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T1306 

Fort  Pickett 

Blackstone  Co;  Nottoway  VA  23824- 

Landholding  Agency;  Arm\ 

Property  Number;  21200220082 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T1707,T1708,  T1709 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  .Army 

Property  Number;  21200220083 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  T1811 

Fort  Pickett 

Blackstone  Co;  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number;  21200220084 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldgs.  Tl886.Tn87 

Fort  Pickett 

Blackstone  Co;  Nottoway  VA  23824- 

Landholding  Agency;  Arm\ 

Property  Number:  21200220085 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldgs.  T2203,T2229 

Fort  Pickett 

Blackstone  Co;  Nottoway  VA  23824- 

Landholding  Agency:  Arm\ 

Property  Number:  21200220086 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bldgs.  T2305.T2306 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency:  Army 

Property  Number;  21200220087 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  T2362 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency;  Army 

Property  Number:  21200220088 


Status;  Unutilized 

Reason;  Extensive  deterioration 

9  Bldgs. 
Fort  Pickett 

Blackstone  Co:  Nottowav  VA  23824- 
Location:  T2375.  T2376;  T2464.  T2465. 
T2665,  T2666.  T2667,  T2862,  T2863 
Landholding  Agency:  Army 
Property  Number:  21200220089 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  T2652.  T2804 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency;  Army 

Property  Number;  21200220090 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T2847.  T2848.  T2849 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Landholding  Agency;  Army 

Property  Number:  21200220091 

Status:  Unutilized 

Reason:  Extensive  deterioration 

6  Bldgs. 

Fort  Pickett 

Blackstone  Co:  Nottowav  VA  23824- 

Location;  T2850.  T2851.  T2852.  T2853. 

T2854.T2855 
Landholding  Agency:  Army 
Property  Number;  21200220092 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T3002,  T3004 
Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 
Landholding  Agenc\ :  .Armv 
Property  Number;  21200220093 
Status;  Unutilized 
Reason;  Extensive  deterioration 

6  Bldgs. 

Fort  Pickett 

Blackstone  Co:  Nottoway  VA  23824- 

Location:  T3010,  T3012,  T3025.  T3026. 

T3040.  T3041 
Landholding  Agency:  Armv 
Property  Number;  21200220094 
Status:  Unutilized 
Reason:  Extensive  deterioration 

14  Bldgs. 

Fort  Pickett 

Blackstone  Co;  Nottoway  VA  23824- 

Location;  T3013-T3015.  T3018-T3024, 

T3027-T3030 
Landholding  Agenc\ ;  .Arm> 
Property  Number;  21200220095 
Status;  Unutilized 
Reason:  Extensive  deterioration 

11  Bldgs. 

Fort  Pickett 

Blackstone  Co:  Nottowav  VA  23824- 

Location;  T3016-T3017.  T3031-T3036. 

T3037-T3039 
Landholding  Agency;  Armv 
Property  Number:  21200220096 
Status:  Unutilized 
Reason;  Extensive  deterioration 

Washington 

Bldg.  4173 

Fort  Lewis 

Ft   Lewis  Co:  Pierre  WA  98433-9500 

Landholding  Agenr\ ;  .Army 

Property  Number;  21200220097 
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Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  98 

Naval  .Air  Station 

Oak  Harbor  Co:  VVhidbey  Island  WA  98278- 

Landholding  Agency:  Navy 

Properly  Number:  77200220022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodvvay;  Extensive 

deterioration 
Bldg.  2667 
Naval  Air  Station 

Oak  Harbor  Co:  VVhidbey  Island  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77200220023 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 

Land  (by  Statel 

Arizona 

Parcels  WC-l-2c,  WC-]-2f 
Gila  &  Salt  River  Meridian 
Peoria  Co:  Maricopa  AZ  85382- 
Landholding  Agency:  Interior 
Property  Number:  61200220001 
Status:  Excess 
Reason:  Floodway 

Colorado 

Landfill 

48th  &  Holly  Streets 

Commerce  Co:  Adams  CO  80022- 

Landholding  Agency:  GS.A 

Property  Number:  54200220006 

Status:  Surplus 

Reasons:  Within  2000  f^.  of  flammable  or 

explosive  material;  contamination 
GSA  Number:  7-Z-CO-0647 

[FR  Doc.  02-10111  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

TiitMl  Consultation  of  Indian  Trust 
Asset  Management 

AGENCY:  Office  of  the  Secretary;  Bureau 
of  Indian  Affairs;  Office  of  the  Special 
Trustee  for  American  Indians;  Office  of 
Tribal  Trust  Treinsition,  Interior 
ACTION:  Reopen  comment  period. 

summary:  The  Office  of  the  Secretary, 
the  Bureau  of  Indian  Affairs,  the  Office 
of  the  Special  Trustee  for  American 
Indians,  and  the  Office  of  Indian  Trust 
Transition  conducted  consultation 
meetings  with  the  public  during  the 
months  of  December  2001,  January  2002 
and  February  2002.  In  a  notice 
published  in  the  Federal  Register  on 
February  11,  2002  (67  FR  6271).  the 
Department  extended  the  comment 
period  for  these  consultations  to 
February  28,  2002.  This  notice  reopens 
the  comment  period  to  June  30.  2002. 


DATES:  All  written  comments  must  be 
received  by  June  30,  2002. 

ADDRESSES:  Office  of  the  Assistant 
Secretarv — Indian  Affairs,  1849  C  Street, 
NW..  MS  4140  MIB.  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  R.  Smith,  Deputy  Assisteuit 
Secretary — Indian  Affairs,  1849  C  Street, 
NW.,  MS  4140  MIB.  Washington,  DC 
20240  (202/208-7163). 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  consultation  meetings 
was  to  involve  affected  and  interested 
parties  in  the  process  of  organizing  the 
Department's  trust  asset  management 
responsibility  functions.  The 
Department  has  determined  that  there  is 
a  need  for  dramatic  change  in  the 
management  of  Indian  trust  assets.  An 
independent  consultant  has  analyzed 
important  components  of  the 
Department's  trust  reform  activities  and 
made  several  recommendations  that  the 
Department  consolidate  trust  functions 
under  a  single  entity.  The  Department 
held  eight  (8)  tribal  consultation 
meetings  across  the  country  to  discuss 
the  merits  of  this  reorganization. 
Because  of  the  overwhelming  public 
response  to  this  effort,  the  Department 
believes  it  prudent  to  reopen  the 
comment  period  to  June  30,  2002.  This 
reopening  (and  continuing)  comment 
period  will  facilitate  the  maximiun 
direct  participation  of  all  interested 
persons  in  this  important  Departmental 
process. 

Dated:  April  19,  2002. 
|.  Steven  Griles, 

Deputy  Secretary. 

|FR  Doc.  02-10230  Filed  4-25-02;  8:45  am] 

BILLING  CODE  4310-02-M 


The  applicant  requests  a  permit  to 
take  (survey  and  hold)  Hungerford's 
crawling  water  beetle  [Brychius 
hungerfordi)  in  Michigan.  The  scientific 
research  is  aimed  at  enhancement  of 
survival  of  the  species  in  the  wild, 

[Permit  Number  TE054504] 

Applicant:  Melissa  M.  Pierson, 

Grayslake,  Illinois. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Karner  blue 
butterfly  (Lycaeides  melissa  samuelis) 
in  Illinois.  The  scientific  research  is 
aimed  at  enhancement  of  survival  of  the 
species  in  the  wild. 

[Permit  Number  TE055406] 

Applicant:  U.S.  Army  Corps  of 

Engineers,  St.  Louis  District,  CEMVS- 

PM-EA. 

The  applicant  requests  a  permit  to 
take  (hold,  tag,  and  study)  pallid 
sturgeon  (Scaphirhynchus  albus)  in 
Missouri.  The  scientific  research  is 
aimed  at  enhancement  of  survival  of  the 
species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  arid  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
requests  a  copy  from  the  following 
office  within  30  days  of  the  date  of 
publication  of  this  notice:  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056, 
peter_fasbender@fws.gov,  telephone 
(612)  713-5343,  or  Fax  (612) 713-5292. 

Dated:  April  11,  2002. 
Robert  J.  Krsica, 

Acting  Assistant  Regional  Director,  Ecological 
Sen-ices.  Region  3.  Fort  Snelling,  Minnesota. 
[FR  Doc.  02-10243  Filed  4-25-02;  8:45  ami 
BILLINQ  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  application.      Bureau  of  Indian  Affairs 


DEPARTMENT  OF  THE  INTERIOR 


The  following  applicants  have 
applied  for  scientific  research  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  sections 
10(a)(1)(A)  and  10(c)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  \53l.  etseq.]. 

[Permit  Number  TE054503] 

Applicant:  Brian  Scholtens,  Mount 
Pleasant,  South  Carolina, 


Electric  Utility  Power  Rate  and  Service 
Fee  Adjustment,  Mission  Valley  Power 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  rate  adjustment. 

SUMMARY:  The  Bureau  of  hidian  Affairs 
(BIA)  adjusted  the  electric  power  rates 
for  operation  and  maintenance  assessed 
to  customers  of  the  Mission  Valley 
Power  (MVP)  Utility.  MVP  is  a  tribal 
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enterprise  of  the  Confederated  Salish 
and  Kootenai  Tribes  (Tribes)  operating 
and  maintaining  the  federally-owned 
power  utility  on  the  Flathead  Indian 
Reservation  under  the  authority  of  a 
Public  Law  93-638  contract.  These  rates 
will  remain  in  effect  until  we  provide 
notice  of  a  separate  rate  adjustment. 
EFFECTIVE  DATE:  The  new  rates  were 
effective  November  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Speaks,  Regional  Director. 
Bureau  of  Indian  Affairs.  Northwest 
Regional  Office.  911  NE  11th  Avenue. 
Portland,  Oregon  97232-4169. 
Telephone  (503)  231-6702. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  Proposed  Rate  Adjustment  was 
published  in  the  Federal  Register  on 
December  14.  2001  at  66  FR  64853.  The 
public  and  interested  parties  were 
provided  an  opportunity  to  submit 
written  comments  during  the  60-day 


period  subsequent  to  December  14. 
2001.  No  comments  were  received. 

Where  Can  Information  on  the 
Regulatory  and  Legal  Citations  in  This 
Notice  Be  Obtained? 

You  can  contact  the  Northwest 
Regional  Director's  office  at  the  location 
stated  in  FOR  FURTHER  INFORMATION 
CONTACT  section  or  you  can  use  the 
Internet  site  for  the  Government 
Printing  Office  at  http://\\-\\-\v. gpo.gov. 

What  Is  the  Purpose  of  This  Notice? 

This  notice  is  to  notif\-  you  that  we 
adjusted  the  power  rates  and  service 
fees  for  one  of  our  power  utilities.  We 
are  publishing  this  notice  in  accordance 
with  the  BIA's  regulations  governing  its 
power  rates  and  service  fees  of  power 
utilities,  specifically,  25  CFR  175.10- 
175.12.  These  sections  provide  for  the 
fixing  and  announcing  of  power  rates 


and  related  information  for  B!A  Indian 
Elertrir.  Power  L'tilitie,-- 

What  Authorizes  Ls  To  Issue  This 
Notice? 

Our  authority  to  issue  this  notice  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301 .  and  the  Act  of  August  7, 
1946  (60  .Stat   895;  25  I'S.C   385).  The 
Secretarv  ha.s  delegated  this  authority  to 
the  Assistant  Secretary — Indian  Affairs 
under  part  209  of  the  Department  of  the 
Interior's  Departmental  Manual.  Chapter 
a.lA.  and  by  memorandum  dated 
January  25. 1994.  from  the  Chief  of  Staff. 
Department  of  the  Interior,  to  Assistant 
Secretaries  and  Heads  of  Bureaus  and 
Offices, 

What  Are  the  Final  Adjusted  Power 
Rates  and  Service  Fees? 

The  following  table  shows  the  rates 
and  fees: 


Rate  class 


Rate 


Residential: 

Basic  charge  per  month  

Energy  charge  per  kilowatt-hour  ■• 

Mminnum  Monthly  Charge    

General  Service  without  demand  (See  note  at  the  end  of  this  table): 

Basic  charge  per  month  

Energy  Rate  per  kilowatt-hour 

General  Service  with  demand  charge: 

Single  phase  service  basic  charge  per  month  ■■• 

Three-phase  service  basic  charges  per  month 

Demand  charge  per  kilowatt  of  billing  demand 

Energy  charge  per  kilowatt-hour    ■ 

Large  commercial  service: 

Basic  charge  per  month  

Demand  charge  per  kilowatt  of  billing  demand 

Energy  charge  per  kilowatt-hour  

Irngation  pump  service: 

Seasonal  charge  (whichever  is  greater): 

Minimum  charge,  or  • 

Charge  per  horsepower  ._; 

Monthly  charge  per  rated  horsepower  of  pump 

Energy  charge  per  kilowatt-hour  

Area  lighting  rate  class,  monthly  charge: 
Install  on  existing  pole  or  structure: 

7,000  lumen,  mercury  vapor  unit  (existing  only) 

20,000  lumen,  mercury  vapor  unit  (existing  only) 

9.000  lumen,  high-pressure  sodium  unit 

22,000  lumen,  high-pressure  sodium  unit 

Install  with  new  pole: 

7.000  lumen,  mercury  vapor  unit  (existing  only) ; •'. 

20,000  lumen,  mercury  vapor  unit  (existing  only) 

9,000  lumen,  high-pressure  sodium  unit 

22,000  lumen,  high-pressure  sodium  unit 

Street  lighting  service: 

Metered  Service  (not  including  street  light  fixtures): 

Basic  monthly  charge 

Energy  charge  '. 

Unmetered  service:  ,  ^.       l,„,„„,  «„, 

This  rate  class  is  available  only  to  municipalities  or  communities  for  ten  or  more  lighting  units  m  a  group  The  charges  lor 
this  service  are  subject  to  a  negotiated  contract  with  MVP 

Unmetered  service  charge  per  month:  j-  .^    >  k.,,:^  tko  r=.»a  fnr 

Charges  for  an  unmetered  service  under  the  present  rate  structure  are  determined  on  an  individual  basis  The  rate  tor 

this  service  is  a  flat  monthly  charge  (unmetered  street  light  service  is  not  pari  ot  this  rate  class)       


S5  00 

0  04739 

10  00 

500 
005495 

20  00 

40  00 

4  10 

003735 

12500 

500 

0  03115 


132  00 

6,00 

11  05 

0  03586 


7,20 

1030 

670 

900 

905 
11  85 

850 
1085 


500 
0  05495 


V) 

1500 


XrThifrate  was  titled  "Small  commercial  without  demand"  in  the  Notice  of  proposed  rate  ad)ustment  Published  in  '^e  Federal  Register 
on  De^rnber  14  2001  at  66  FR  64853.  This  notice  corrects  the  title  to  "General  service  without  demand  This  rate  tiHe  change  has  no  effect 
on  the  proposed  or  final  rates. 
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Consultation  and  Coordination  With 
Tribal  Governments  (Executive  Order 
13175) 

The  Tribes  operate  the  utility  under  a 
Public  Law  93-638,  as  amended, 
contract.  As  part  of  the  contractual 
relationship,  there  are  continuing 
consultations  between  the  Tribes  and 
the  BIA.  These  consultations  meet  the 
spirit  and  intent  of  the  Executive  Order. 

Actions  Concerning  Regulations  That 
SignificanUy  Afiect  Energy  Supply, 
Disbibution,  or  Use  (Executive  Order 
13211) 

This  is  a  final  notice  for  a  rate 
adjustment  at  a  BIA-owned  electric 
power  utility.  These  rate  adjustments 
have  no  adverse  effects  on  energy 
supply,  distribution,  or  use  (including  a 
shortfall  in  supply,  price  increases,  and 
increased  use  of  foreign  supplies)  when 
implemented. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  rate  adjustment  is  not  a 
significant  regulatory  action  and  does 
not  need  to  be  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  adjustment  is  not  a  rule  for 
the  purposes  of  the  Regulatory 
Flexibility  Act  because  it  is  "a  rule  of 
particular  applicability  relating  to 
rates."  5  U.S.C.  601(2)(1996). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rate  adjustment  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 


Takings  (Executive  Order  12630) 

The  Department  of  the  Interior 
(Department)  has  determined  that  this 
rate  adjustment  does  not  have 
significant  "takings"  implications.  The 
rate  adjustment  does  not  deprive  the 
public,  state,  or  local  governments  of 
rights  or  property. 

Federalism  (Executive  Order  13132) 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  Federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights,  and  responsibilities  of  states. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  of  1995 

This  rate  adjustment  does  not  affect 
the  collections  of  information  which 
have  been  approved  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  under  the  Paperwork  Reduction 
Act  of  1995.  The  OMB  control  number 
is  1076-0141  and  expires  November  30, 
2002. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  rate  adjustment  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  under  the  National 
Environmental  Policy  Act. 

Northwest  Region  Rate  Table 


Dated:  April  8.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-10264  Filed  4-25-02:  8:45  am] 
BILUNG  CODE  4310-W7-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Rate  Adjustments  for  Indian  Irrigation 
Projects;  Correction 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposed  rate 
adjustments;  correction. 

SlflMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  published  a  notice  in  the  Federal 
Register  of  March  8,  2002,  seeking 
comments  on  proposed  rate  adjustments 
for  irrigation  projects.  The  notice 
contained  incorrect  current  and 
proposed  rates  for  the  Wapato  Irrigation 
Project  units  in  the  Northwest  Region 
Rate  Table. 

DATES:  Interested  parties  may  send 
comments  for  the  Wapato  Irrigation 
Project  units  on  or  before  June  25,  2002. 
The  comment  period  for  all  other  BIA 
irrigation  projects  published  in  the 
March  8,  2002  notice  remains  May  7, 
2002. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Pierce  Harrison,  Project  Administrator, 
Wapato  Irrigation  Project,  P.O.  Box  220, 
Wapato,  WA  98951-0220;  Telephone: 
(509) 877-3155. 

Correction 

In  the  Federal  Register  issue  of  March 
8,  2002,  page  10751.  correct  the  Wapato 
Irrigation  Project  units  portion  of  the 
Northwest  Region  Rate  Table  to  read: 


Project  name 


Rate  category 


Current      \    Proposed 
2001  rate         2002  rate 


Wapato  Irrigation  Project*  Ahtanum 

Wapato  Irrigation  Project*  Toppenish/Simcoe 
Wapato  Irrigation  Project*  Wapato/Satus 


Billing  Charge  Per  Tract  

Farm  unit/land  tracts  up  to  one  acre  (minimum  charge)  

Farm  unit/land  tracts  over  one  acre — per  acre 

Billing  Charge  Per  Tract 

Farm  unit/land  tracts  up  to  one  acre  (minimum  charge)  

Famn  Unit/land  tracts  over  one  acre-per  acre 

Billing  Charge  Per  Tract 

Farm  unit/land  tracts  up  to  one  acre  (minimum  charge)  

"A"  farm  unit/land  tracts  over  one  acre — per  acre  

Additional  Works  tarm  unit/land  tracts  over  one  acre — per  acre 

"B"  farm  unit/land  tracts  over  one  acre —  per  acre 

Water  Rental  Agreement  Lands — per  acre  


$5.00 

$5.00 

10.00 

10.35 

10.00 

10.35 

5.00 

5.00 

10.00 

10.40 

10.00 

10.40 

5.00 

5.00 

40.00 

41.40 

40.00 

41.40 

44.00 

45.76 

48.00 

49.68 

49.00 

50.96 

Dated:  April  9.  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  02-10263  Filed  4-25-02:  8:45  am] 

BILUNG  CODE  «310-5M-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-921-02-1320-EL-P;  NDM  91535] 

Notice  of  Coal  Lease  Application— 
NDM  91535— The  Coteau  Properties 
Company 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 
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SUMMARY:  Notice  of  The  Coteau 
Properties  Company's  Coal  Lease 
Application  NDM  91535  for  certain  coal 
resources  within  the  Fort  Union  Coal 
Region. 

The  land  included  in  Coal  Lease 
Application  NDM  91535  is  located  in 
Mercer  County,  North  Dakota,  and  is 
described  as  follows: 

T.  144  N..  R.  88  VV.,  5th  P.  M. 
Sec.  2:  Lots  3  and  4,  S'/iNW'A; 
Sec.  4:  Lots  1  and  2,  S'/^NE'A,  SV2; 
Sec.  6:  All; 

Sec.  8:  NV2NEV4.  SEV4NEV4,NWV4, 
NV2SVVV-4; 
T.  145N.,R.  88  VV.,  5th  P.  M. 

Sec.  4:  Lots  1  to  4,  inclusive,  SV2NV2, 

SV2SWV4,  SEV4; 
Sec.  10:  NV2; 
Sec.  14:  All: 
Sec.  22:  All: 
Sec.  26:  .NV2NE''4,  SW  4NEV4,  WVz, 

NWV4SEV4; 
Sec.  28:  NEV4NE''4,  SV/2NE"4.  SEV4NWV4, 

SV2; 
Sec.  34:  NV2NV2,  SEV4NEV4,  SWA, 
NEV4SEV4,  SV2SEV4: 
T.  144N.,R.  89  W..  5th  P.M. 
Sec.  12:  EV2. 

The  5,571. 34-acre  tract  contains  an 
estimated  88  million  tons  of  recoverable  coal 
reserves. 

The  application  will  be  processed  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181,  et  seq.),  and 
the  implementing  regulations  at  43  CFR 
part  3400.  A  decision  to  allow  leasing  of 
the  coal  reserves  in  said  tract  will  result 
in  a  competitive  lease  sale  to  be  held  at 
a  time  and  place  to  be  announced 
through  publication  pursuant  to  43  CFR 
part  3422. 

SUPPLEMENTARY  INFORMATION:  The 
Coteau  Properties  Company  is  the  lessee 
and  operator  of  Federal  Coal  Leases 
NDM  81582.  NDM  85515,  and  NDM 
85517,  at  the  Freedom  Mine.  The  entire 
area  included  within  this  lease 


application  lies  west  of  the  present 
Freedom  Mine  permit  area. 

The  area  applied  for  would  be  mined 
as  an  extension  of  the  Freedom  Mine 
and  would  utilize  the  same  methods  as 
those  currently  being  used.  The  lease 
being  applied  for  can  extend  the  life  of 
the  mine  by  about  5  and  one-half  years 
and  enable  recoven,'  of  coal  that  might 
never  be  mined  if  not  mined  as  a  logical 
extension  of  current  pits. 

Notice  of  Availability:  The  application 
is  available  for  review  between  the 
hours  of  9  a.m.  and  4  p.m.  at  the  Bureau 
of  Land  Management.  Montana  State 
Office,  5001  Southgate  Drive.  Billings. 
Montana  59101,  and  at  the  Bureau  of 
Land  Management,  Dakotas  District 
Office,  whose  address  is  2033  Third 
Avenue  West.  Dickinson,  North  Dakota. 
58601-2619,  between  the  hours  of  8 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Good,  Coal  Coordinator,  at 
telephone  406-896-5080.  Bureau  of 
Land  Management.  Montana  State 
Office,  5001  Southgate  Drive,  P.O.  Box 
36800,  Billings,  Montana  59107-6800. 

Dated;  February-  6,  2002. 
Randy  D.  Heuscher, 
Chief.  Branch  of  Solid  Minerals. 
[FR  Doc.  02-10387  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  4310-S$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-075-1330-EO] 

Smokey  Canyon  Mine,  Idaho; 
Availability  of  Final  Supplemental 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  Final 

Supplemental  Environmental  Impact 

Statement. 


summary:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Final  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  the  Smoky  Canyon  Mine,  Panels  B 
and  C.  The  Smoky  Canyon  Mine, 
located  in  southeast  Idaho,  is  currently 
operated  by  the  J.R.  Simplot  Company 
(Simplot)  on  Federal  phosphate  leases 
administered  by  BLM  within  the  U.S. 
Forest  Service  (USES)  Caribou-Targhee 
National  Forest.  The  SEIS  was  prepared 
by  BLM.  acting  as  the  lead  agency,  with 
USES  as  a  joint  lead  agency. 
addresses:  Limited  numbers  of  the 
SEIS  are  available  at  the  Bureau  of  Land 
Management,  Pocatello  Field  Office, 


nil  N.  8th  Avenue.  Pocatello.  Idaho 
83201.  telephone  (208)  478-6354 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  or  questions  may  be  directed 
to  Jeff  Cundick.  SEIS  Project  Manager. 
Bureau  of  Land  Management.  Pocatello 
Field  Office.  1111  N.  8th  Avenue. 
Pocatello.  Idaho  83201.  He  may  be 
reached  by  telephone  at  (208)  478-6354. 
or  bv  e-mail  at  jefiCundicic&blm  gov 
SUPPLEMENTARY  INFORMATION:  The  SEIS 
supplements  the  original  Smoky  Canvon 
Phosphate  Mine  Environmental  Impact 
Statement,  prepared  in  1982.  The  SEIS 
analyzes  the  direct,  indirect,  and 
cumulative  impacts  associated  with  a 
proposal  by  Simplot  to  develop  and 
reclaim  open  pits,  haul  roads, 
overburden  disposal  areas,  and  related 
facilities  that  would  be  utilized  during 
operation  of  the  B  and  C  Panels  at  the 
Smokv  Canyon  phosphate  mine.  In 
particular,  it  addresses  mitigation  and 
monitoring  related  to  potential 
mobilization  of  selenium  contained  in 
overburden  produced  by  these 
operations. 

Alternatives  to  the  Proposed  Action 
include  a  No  Action  Alternative,  as  well 
as  alternative  methods  of  handling 
overburden  to  reduce  impacts  caused  by 
the  proposed  mining  activities.  The 
Agencv  Preferred  Alternative  is  the 
Proposed  Action  with  mitigation 
measures.  The  Final  SEIS  also  responds 
to  comments  received  on  the  Draft  SEIS. 
which  was  distributed  for  public  review 
in  July  2001.  BLM  intends  to  issue  a 
Record  of  Decision  regarding  the 
proposed  mine  developments  no  sooner 
than  30  days  after  publication  of  a 
Notice  of  .Availability  of  the  SEIS  in  the 
Federal  Register  by  the  Environmental 
Protection  Agency  USES  will  provide 
BLM  with  recommendations  for  those 
portions  of  the  project  that  are  located 
in  the  Caribou-Targhee  National  Forest. 

Dated   March  28.  2002. 
]oe  Kraayenbrink. 

Acting  Pocatello  Field  Office  Manager 
|FR  Dnr  02-10187  Filed  4-25-02;  8:45  am! 
BILXJNG  CODE  4310-GO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-010-1990-EX] 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement; 
South  Operations  Area  Project 
Amendment,  Eureka  Co.,  NV 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability'  of  the 

Final  Environmental  Impact  Statement: 
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South  Operations  Area  Project 
Amendment,  Eureka  Co..  NV. 

summary;  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  notice  is  given  that  the  Elko 
Field  Office  of  the  Bureau  of  Land 
Management  (BLM)  has  prepared,  by 
third  party  contractor,  a  Final 
Environmental  Impact  Statement  on 
Newmont  Mining  Corporation's  South 
Operations  Area  Project  Amendment, 
located  in  Eureka  County,  Nevada. 
EFFECTIVE  DATES:  The  Final 
Environmental  Impact  Statement  will  be 
distributed  and  made  available  to  the 
public  on  April  26.  2002.  The  period  of 
availability  for  public  review  for  the 
Final  Environmental  Impact  Statement 
ends  May  28,  2002.  At  that  time  a 
Record  of  Decision  will  be  issued 
regarding  the  Proposed  Action. 
ADDRESSES:  A  copy  of  the  Final 
Environmental  Impact  Statement  can  be 
obtained  from:  Bureau  of  Land 
Management,  Elko  Field  Office,  3900 
Idaho  Street,  Elko.  Nevada  89801.  The 
Final  Environmental  Impact  Statement 
may  also  be  downloaded  from  the  Elko 
Field  Office  internet  site  at 
www.nv.bIm.gov/elko. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  D.  Congdon,  Project  Manager,  at 
the  above  Elko  Field  Office  address  or 
telephone  (775)  753-0200. 
SUPPLEMENTARY  INFORMATION:  A  hill  text 
Final  Environmental  Impact  Statement 
has  been  produced  which  presents  in  its 
entirety  the  analysis  originally  included 
in  the  Draft  Environmental  Impact 
Statement  {issued  September  1,  2000). 
The  Final  Environmental  Impact 
Statement  analyzes  the  direct,  indirect 
and  cumulative  impacts  related  to 
expansion  of  existing  mine  facilities 
(continued  mining  of  the  Gold  Quarry 
Mine;  expansion  of  the  Gold  Quarry 
North,  Gold  Quarry  South,  and  James 
Creek  waste  rock  disposal  facilities; 
expansion  of  the  South  Area  Leach 
facility;  expansion  of  the  Refractory- 
Leach  facility;  and  construction  of 
ancillary  facilities).  On-going  expansion 
and  further  development  of  this  deposit 
includes  continued  dewatering  of  the 
Gold  Quarry  pit  area  for  the  life  of  the 
project. 

Alternatives  analyzed  include  the 
Proposed  Action,  No  Action,  Proposed 
Action  with  backfill  of  the  Mac  pit.  and 
Proposed  Action  with  modified  waste 
rock  disposal  facilities.  The  Bureau  of 
Land  Management's  preferred 
alternative  is  the  Proposed  Action  as 
described  in  the  Final  Environmental 
Impact  Statement.  The  Final 
Environmental  Impact  Statement  also 
includes  changes  and  additions  to  the 


1993  South  Operations  Area  Project 
Mitigation  Plan,  and  responses  to 
comments  received  on  the  Draft 
Environmental  Impact  Statement  during 
the  public  scoping  period. 

Robert  V.  Abbey, 

State  Director,  Nevada. 

\VR  Doc  02-9872  Filed  4-25-02:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

Handbook  on  Electronic  Filing 
Procedures 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Consistent  with  the 
Government  Paperwork  Elimination 
Act,  the  United  States  International 
Trade  Commission  (Commission) 
proposes  to  implement  procedures  to 
permit  persons  to  electronically  file 
certain  documents  with  the 
Commission.  Elsewhere  in  this  issue  of 
the  Federal  Register,  the  Commission  is 
issuing  a  Notice  of  Proposed 
Rulemaking  to  permit  electronic  filing. 
In  conjunction  with  that  Notice,  the 
Commission  has  developed  a  draft  of  a 
Handbook  on  Electronic  Filing 
Procedures  that  sets  forth  the 
requirements  governing  electronic  filing 
of  documents.  The  Commission  solicits 
public  comment  on  the  draft  of  the 
Handbook  as  set  out  below. 
DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  no 
later  than  5:15  p.m.  on  June  25,  2002. 
ADDRESSES:  A  signed  original  and  8 
copies  of  each  set  of  comments,  along 
with  a  cover  letter,  should  be  submitted 
by  mail  or  hand  delivery  to  Marilyn  R. 
Abbott.  Acting  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street,  SVV.,  Room  112,  Washington,  DC 
20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  H.  Chen.  Esq.,  Office  of  the 
General  Counsel,  United  States 
International  Trade  Commission, 
telephone  202-205-3112.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  World  Wide 
Web  site  [http://v^vnv.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  proposes  to  implement 
electronic  filing  procedures  consistent 
with  the  Government  Paperwork 


Ehmination  Act  (Pub.  L.  105-277.  Title 
XVII)  and  Office  of  Management  and 
Budget  Circular  A-130.  The 
Commission  wishes  to  promulgate, 
concomitantly  with  its  proposed 
amendment  of  its  Rules  of  Practice  and 
Procedure,  certain  electronic  filing 
procedures  that  will  be  published  in  a 
handbook  to  be  maintained  and 
distributed  by  the  Secretary  to  the 
Commission.  Section  335  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1335)  authorizes 
the  Commission  to  adopt  such 
reasonable  procedures,  rules,  and 
regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties.  The 
Commission  invites  the  public  to 
comment  on  the  proposed  Handbook  on 
Electronic  Filing  Procedures.  The 
Commission  encourages  members  of  the 
public  to  comment — in  addition  to  any 
other  comments  they  wish  to  make  on 
the  proposed  procedures — on  whether 
the  proposed  procedures  are  in  language 
that  is  sufficiently  plain  for  users  of  the 
Handbook  to  understand.  The 
Commission  plans  to  phase  in  the 
implementation  of  electronic  filing 
procedures  over  time.  In  the  initial, 
pilot  phase,  the  agency  anticipates 
permitting  the  electronic  filing  of  only 
documents  that  contain  no  confidential 
business  or  business  proprietary 
information.  The  Commission  plans  to 
wait  until  the  filing  system  has  been  in 
use  for  some  time  before  considering 
whether  to  expand  the  list  of  covered 
documents.  At  that  stage,  the 
Commission  may  also  provide  for 
heightened  security  measures  in 
addition  to  the  password  system 
currently  described  in  the  draft 
Handbook.  Based  on  its  experience  with 
electronic  filing  in  the  pilot  phase,  the 
Commission  may  need  to  amend  other 
provisions  of  the  Handbook. 

The  Conmiission  considers  public 
input  important  to  the  development  of 
electronic  filing  procedures.  The  draft 
Handbook  takes  into  account  comments 
previously  received  from  the  public  on 
electronic  filing  issues.  A  suggestion 
that  was  not  adopted  was  one  proposing 
a  requirement  that  a  filer  submit  a 
graphical  image  of  his  or  her  signature 
on  each  electronically-filed  document. 
Such  an  image  likely  could  be 
electronically  manipulated  [e.g.,  copied 
and  pasted),  so  that  such  a  requirement 
likely  would  not  enhance  the  seciu-ity  of 
the  filing  and  would  impose  an 
additional  transaction  cost  on  the  filer. 
In  contrast,  such  digitized  signatures 
might  be  useful  with  respect  to 
documents  requiring  multiple 
signatures. 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

Washington,  DC  20436 

COMMISSION  HANDBOOK  ON 
ELECTRONIC  FILING  PROCEDURES 

I.  Introduction 

This  Handbook  provides  instructions 
for  persons  who  wish  to  file  documents 
electronically  with  the  United  States 
International  Trade  Commission 
(Commission)  pursuant  to  Section 
201.8(f)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
201.8(f)). 

A.  In  any  conflict  between  the 
Commission's  Rules  of  Practice  and 
Procedure  (Rules)  and  this  Handbook, 
the  Rules  shall  govern.  This  Handbook 
is  designed  to  be  read  in  conjunction 
with  the  Rules.  This  Handbook  does  not 
alter  or  waive  any  provisions  in  the 
Rules  governing  the  filing  of  documents 
with  entities  and/or  persons  other  than 
the  Commission,  including  but  not 
limited  to  the  United  States  Secretary-, 
NAFTA  Secretariat. 

B.  If  you  choose  to  file  in  paper  form, 
you  must  comply  with  the  relevant 
provisions  of  the  Rules  governing  such 
filing.  The  Commission  does  not  permit 
filing  by  means  other  than  paper  filing 
in  accordance  with  the  relevant  Rules 
and  electronic  filing  in  accordance  with 
Section  201.8(f)  and  this  Handbook. 
Thus,  for  example,  filing  by  facsimile 
and  by  electronic  mail  (i.e.,  sending  a 
document  to  a  Commission  electronic 
mail  address)  are  not  permitted. 

n.  Electronic  Filing  Procedures  (EFP) 

A.  Definitions  and  Instructions 

(1)  "EFP"  means  the  Commission's 
Electronic  Filing  Procedxires. 

(2)  "Secretar\'"  means  the  Secretary  to 
the  Commission  (500  E  Street.  SW.. 
Room  112,  Washington,  DC  20436. 
telephone  202-205-2000).  The  EFP  is 
administered  by  the  Secretary'  and  any 
questions  about  EFP  should  be  directed 
to  the  Secretary. 

(3)  'Business  Hours"  or  "Business 
Days"  refers  to  the  hours  and  days  that 
the  Commission  is  open  (i.e.,  from  8:45 
a.m.  to  5:15  p.m.,  Washington.  DC,  local 
time,  from  Monday  through  Friday, 
excepting  Saturdays.  Sundays  and 
Federal  legal  holidays). 

(4)  The  "Web  site"  refers  to  the 
Commission's  World  Wide  Web  site  at 
http://edisMsitc.gov. 

(5)  "EDIS-II"  refers  to  the 
Commission's  Electronic  Document 
Information  System,  which  will  receive 
electronic  transmission  of  documents 
through  the  Commission's  Web  site. 


(6)  "Document"  refers  to  the  cover 
sheet  and  attachments  that  comprise  an 
electronic  filing  with  the  Commission. 

(7)  "Electronic  Receipt  "  means  that  an 
electronic  transmission  of  a  document 
to  EDIS-II  via  the  Commission's  website 
has  been  successfully  completed  in  its 
entirety. 

(8)  "Electronic  filing"  means  the 
electronic  transmission  of  a  document 
and  the  Secretary's  acceptance  of  the 
document  for  filing.  As  discussed 
below,  the  electronic  transmission  and 
receipt  of  a  document  does  not 
necessarily  mean  that  the  document  has 
been  filed. 

(9)  "Registered  User"  means  a  person 
that  registers  to  file  documents 
electronicallv  with  the  Commission. 

(10)  "E-mail  address  of  record  "  means 
the  electronic  mail  address  of  Registered 
User  which  he  or  she  has  provided  to 

the  Secretarv. 

(11)  "Notice  of  Electronic  Receipt" 
will  be  provided  in  two  forms:  (a)  An 
on-screen  notice  of  receipt  once  the 
electronic  transmission  of  the  document 
is  complete;  and  (b)  an  e-mail  sent  to  the 
Registered  User's  e-mail  address  of 
record.  The  Notice  of  Electronic  Receipt 
only  conveys  that  the  document  is 
physically  present  at  the  Commission 
and  does  not  mean  that  the  document 
has  been  accepted  by  the  Commission 
for  filing. 

B.  Registration  as  an  EFP  User  and 
Assignment  of  Passwords 

(1)  Except  as  provided  in  Paragraph 
B(5)  below,  to  file  electronically,  you 
must  first  register  to  become  a 
"Registered  User"  of  the  Web  site.  To 
register,  you  should  fill-out  the  "EFP 
User  Registration  Form"  (hereinafter 
called  "Registration  Form")  both  on-line 
at  the  Website  and  in  paper  from  by 
printing-out  a  paper  copy  directly  from 
the  Website.  You  should  mail  or  deliver 
the  completed  and  signed  paper  copy  of 
the  Registration  Form  to  the  Secretary-. 
The  Registration  Form  will  require 
identification  of  your  name,  firm 
affiliation  (if  any),  address,  telephone 
number  and  e-mail  address  of  record, 
and  your  original  signature  (on  the 
paper  copy).  You  must  have  and 
maintain  a  working  e-mail  address  to  be 
a  Registered  User.  You  should  also 
designate  a  User  ID  and  password  on  the 
on-line  version  of  the  Registration  Form: 
however,  you  may  not  use  your  User  ID 
and  password  for  electronic  filing  until 
the  Secretary  has  reviewed  the  paper 
copy  of  your  Registration  Form  and  has 
sent  you  a  Notice  of  Activation  of  User 
ID  and  Password  by  mail. 

(2)  A  Registered  User  may  authorize 
another  person  to  file  a  document  with 
the  Commission  using  the  User  ID  and 


Password  of  the  Registered  User: 
however,  the  Registered  User  assumes 
responsibility  for  any  authorized  use  of 
his  or  her  User  ID  and  Password.  The 
Registered  User  and  all  persons  who 
participate  in  the  preparation  of  or  are 
signatories  to  a  document  shall  retain 
responsibility  with  respect  to  any  duties 
and  obligations  pertaining  to  the 
document  under  the  Rules.  A  Registered 
User  must  comply  with  applicable 
limitations  on  disclosure  of  BPl  and  CBl 
when  providing  his  or  her  User  ID  and 
password  to  another  person.  As 
provided  in  Paragraph  I1(K)(2),  a 
document  filed  using  a  Registered 
User's  ID  and  Password  will  be  deemed 
signed  bv  the  Registered  User. 

(3)  Upon  learning  of  the  potential 
compromise  of  the  confidentiality  of 
his/her  Password,  the  Registered  User 
shall  immediately  change  the  Password. 
The  Registered  User  must  also  notify  the 
Secretarv  of  the  perceived  breach  and 
the  period  of  compromise,  if  the 
Registered  User  has  provided  his/her 
Password  to  an  employee  of  the 
Registered  User's  firm,  such  as  a 
paralegal,  legal  assistant,  or  secretary 
who  subsequently  leaves  the  firm,  the 
Registered  User  must  change  the 
password  when  that  employee's  access 
should  be  terminated.  Unless  there  is 
perceived  breach  of  confidentiality,  in 
such  instances,  no  notification  of  the 
Secretarv  is  needed. 

(4)  Every  Registered  User  shall  be 
responsible  for  keeping  his  or  her 
registration  information  current. 

(5)  You  may  not  electronically  file 
documents  with  the  Commission  unless 
vou  have  registered  with  the 
Commission  pursuant  to  the  procedures 
set  forth  in  Subparagraph  (1)  above, 
with  the  following  exception- 

(a)  If  vou  do  not  represent  a  party  to 
an  investigation  pending  before  the 
Commission  [i.e.  .  you  are  not  an 
attorney,  consultant,  officer  owner, 
shareholder,  employee,  agent,  director, 
or  other  representative  of  a  party  to  an 
investigation),  and  you  would  like  to 
submit  a  documentation  to  the 
Commission  regarding  the  pending 
investigation,  please  follow  the  relevant 
instructions  on  the  Web  site. 

C.  Types  of  Documents 

You  mav  file  any  document 
electronically  with  the  Commission 
without  a  paper  copy,  except  if  the 
document  falls  into  category  (1)  below. 
If  the  document  falls  into  categories  (2) 
through  (7),  you  are  encouraged  to  file 
a  copy  of  the  document  electronically, 
but  you  must  also  file  the  document  in 
paper  form  pursuant  to  the  Rules  A 
document  (i)  that  contains  CBI  or  BPI. 
(ii)  that  exceeds  the  size  limit  set  forth 
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in  Paragraph  II(J)  of  this  Handbook,  or 
(iii)  that  contains  exhibits  of  original 
documents,  such  as  certified  copies, 
must  be  filed  only  in  paper  form  in 
accordance  with  the  Rules. 

(1)  Dociunents  containing  confidential 
business  information  ("CBI")  or 
business  proprietarv  information 
C'BPI")  as  defined  in  19  CFR  201.6; 

(2)  Briefs  for  which  no  BFI  or  CBI 
version  is  filed,  including  those  subject 
to  19  CFR  201.13,  207.15.  207.23. 
207.25,  207.65.  207.67.  and  210.40  with 
the  exception  of  the  following; 

(a)  briefs  subject  to  section  332  of  the 
Tariff  Act  of  1930  for  which  no  CBI 
version  is  filed  may  be  filed 
electronically  without  corresponding 
paper  copies; 

(3)  Comments  on  Questionnaires  for 
which  no  BPI  or  CBI  version  is  filed, 
subject  to  19  CFR  207.20  and  207.63; 

(4)  Final  comments  for  which  no  BPI 
version  is  filed,  subject  to  19  CFR 
207.68  and  207.30; 

(5)  Petitions  for  review  for  which  no 
CBI  version  is  filed  subject  to  19  CFR 
210.43,  and  210.46; 

(6)  Petitions,  including  those  subject 
to  19  CFR  202.2,  206.2.  206.14,  206.33. 
206.43,  206.54,  207.10,  210.47;  and 

(7)  Complaints,  including  those 
subject  to  19  CFR  210.12.  If  a  standard 
form  has  been  prescribed  to  be  used 
when  filing  any  document,  you  must 
use  that  standard  form  when  filing  such 
document  electronically.  You  must 
complete  the  electronic  cover  sheet  on 
EDIS-n  at  the  time  that  you  make  your 
electronic  filing.  EDIS-II  will  consider 
any  filing  to  be  the  cover  sheet  and  one 
or  more  attachments.  For  example,  a 
cover  letter  addressed  to  the  Secretary  is 
one  attachment.  Multiple  attachments 
may  be  filed  as  part  of  the  same 
electronic  transmission  as  long  as  each 
attachment  does  not  exceed  the  size 
limitation  set  forth  in  Paragraph  II(J)  of 
this  Handbook. 

D.  Where  Documents  Are  To  Be  Filed 
Electronically 

If  you  want  to  file  a  document 
electronically,  you  should  visit  the 
Website  and  follow  the  instructions  for 
electronic  filing  procedures  set  out  at 
that  site,  including  completion  of  the 
cover  sheet  for  each  filing.  The 
instructions  will  include  the  hardware 
and  software  requirements  for  electronic 
filing. 

E.  Notice  of  Electronic  Receipt 

Upon  completion  of  the  Electronic 
transmission  of  your  document  and 
upload  at  the  Commission,  EDISA-II 
will  provide  you  with  an  on-screen 
Notice  of  Electronic  Receipt.  In 
addition,  EDIS-II  will  generate  and  send 


an  e-mail  Notice  of  Electronic  Receipt  to 
the  official  e-mail  address  associated 
with  the  User  ID.  Receipt  of  a  Notice  of 
Electronic  Receipt  does  not  constitute 
acknowledgement  by  the  Commission 
that  the  document  has  been  properly 
filed  pursuant  to  the  Rules  or  this 
Handbook.  Moreover,  such  notification 
does  not  constitute  service  of  the 
document  on  the  parties  to  an 
investigation. 

If  you  do  not  receive  a  Notice  of 
Electronic  Receipt  following 
transmission  of  a  document  for  filing  or 
get  an  error  message,  the  document  will 
not  be  deemed  transmitted  to  EDIS-II 
and  consequently,  will  not  be  received 
by  the  Secretary  for  filing.  You  must 
attempt  to  (i)  re-transmit  the  document 
electronically  until  such  a  Notice  is 
received,  (ii)  file  in  paper  form,  or  (iii) 
contact  the  Secretary  in  accordance  with 
the  provisions  of  Section  11(G) 
permitting  delayed  filings. 

If  the  document  is  electronically 
received  by  EDIS-II  on  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  or 
after  business  hours  on  a  business  day, 
the  effective  filing  date  and  time  of  the 
document  will  be  the  next  business  day, 
assuming  the  document  is  accepted.  If 
the  document  is  electronically  received 
by  EDIS-II  during  business  hours,  then 
the  effective  filing  date  and  time  of  the 
document  is  the  date  and  time  that  the 
document  has  been  electronically 
received  by  EDIS-II. 

Subsequent  to  the  Notice  of  Electronic 
Receipt,  the  Secretary  will  send  you  a 
second  notice  (Notice  of  Electronic 
Filing)  notifying  you  of  the  effective 
filing  date  and  time  of  the  document 
provided  the  document  is  accepted  for 
filing. 

F.  Deadline  for  Electronic  Filing  of 
Documents 

When  the  Commission  has  imposed  a 
deadline  on  the  filing  of  a  document, 
the  Secretary  will  consider  the 
document  timely  filed  electronically 
only  if  it  is  received  successfully  in  its 
entirety  by  EDIS-II  by  5:15  p.m. 
Washington,  DC  local  time,  on  the  day 
that  the  document  is  due  to  be  filed. 
However,  you  may  electronically 
transmit  a  document  to  EDIS-II  at  any 
time  of  the  day  (i.e.,  twenty-four  hours/ 
day)  and  on  any  day  of  the  week 
(including  weekends  and  holidays).  You 
should  preserve  the  Notice  of  Electronic 
Receipt,  which  states  the  Ume  and  date 
that  EDIS-II  received  the  document,  for 
your  records.  From  time  to  time,  EDIS- 
II  may  be  unavailable  for  electronic 
filing  due  to  periodic  maintenance.  The 
Commission  will  try  to  schedule  EDIS- 
II  maintenance  to  those  times  when 
EDIS-II  is  least  likely  to  be  used. 


Scheduled  dovratime  of  EDIS-II  will  be 
posted  on  the  Website. 

G.  Technical  Failures 

(1)  The  Secretary  shall  deem  the  . 
Website  to  be  subject  to  a  technical 
failure  on  a  given  day  if  the  Website  is 
unable  to  accept  electronic  filings 
continuously  or  intermittently  over  the 
course  of  any  period  of  time  greater  than 
12  noon,  Washington,  DC  local  time,  on 
that  day.  If  you  are  unable  to  file  a 
document  electronically  by  the  deadline 
imposed  by  the  Commission  because  the 
Website  is  experiencing  a  technical 
failure,  you  should  contact  the  Office  of 
the  Secretary  immediately  to  report  the 
technical  failure  of  the  Website  and  to 
seek  authorization  from  the  Secretary  to 
file  your  document  after  the 
Conunission's  deadline  governing  the 
filing  of  your  document.  If  the  Secretary 
grants  you  such  an  authorization,  the 
Secretary  shall  give  you  an 
authorization  number  that  you  should 
include  on  the  cover  sheet  and/or  cover 
letter  accompanying  your  document 
when  you  do  file  your  document.  When 
you  do  file  your  document  subject  to  the 
authorization,  you  should  also  file  a 
declaration  or  affadavit  stating  (i)  the 
fact  that  the  Website's  technical  failure 
prevented  your  making  a  timely  filing, 
(ii)  the  dates  and  times  of  the  attempted 
filing,  (iii)  your  contacts  with  the  Office 
of  the  Secretary  to  report  the  Website's 
technical  failure,  (iv)  the  Secretary's 
granting  of  authorization  to  file  after 
deadline  to  you,  and  (v)  the 
authorization  number. 

If  you  are  making  a  late  filing  for 
reasons  unrelated  to  the  operating  status 
of  the  Website,  you  should  follow  the 
normal  procedures  in  the  Rules  for  late 
filings. 

(2)  If  you  discover  that  the  version  of 
the  document  available  for  viewing  on 
EDIS-II  does  not  conform  to  the 
document  that  you  transmitted,  you 
should  send  or  transmit  to  the 
Commission  a  replacement  document 
with  an  explanatory  cover  letter.  After 
receipt,  the  Secretary  will  review  the 
documents  and  provide  you  with 
notification  of  acceptance  or  rejection. 

H.  Requests  for  Late  Filing 

If  you  electronically  transmit  your 
document  prior  to  5:15  p.m.,  but  the 
document  is  received  in  its  entirety  by 
EDIS-n  after  5:15  p.m.,  you  may  file  a 
"Request  for  Late  Filing"  with  the 
Secretary  requesting  that  the  Secretary 
accept  your  late  filing  because  you 
began  electronically  transmitting  the 
docimient  to  EDIS-II  prior  to  5:15  p.m. 
As  part  of  your  Request  for  Late  Filing, 
you  should  attach  documentation  to 
demonstrate  that  you  electronically 
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transmitted  the  document  to  EDIS-II 
prior  to  5:15  p.m. 

/.  Format  of  Documents 

(1)  Documents  filed  electronically 
pursuant  to  this  Handbook  must  be 
submitted  in  Adobe  Acrobat  portable 
document  format  (PDF).  Please  be  aware 
that  some  special  characters  used  in 
certain  work-processing  applications 
may  not  convert  easily  to  PDF.  The 
conversion  process  to  PDF  may  affect 
pagination  as  well  as  the  conversion  of 
special  characters.  Filers  are  responsible 
for  the  accuracy  of  the  documents 
submitted. 

The  Commission  encourages  the 
submission,  when  practicable,  of 
documents  converted  to  PDF  from 
word-processed  text  over  that  of 
documents  converted  to  PDF  from 
images  because  the  former  normally  are 
significantly  smaller  in  terms  of 
megab\-tes  than  the  latter,  and  because 
the  former  are  more  easilv  searchable 
within  EDIS-II.  EDIS-II  will  create  a 
searchable  text  version  of  an  image- 
based  document  through  an  optical 
character  recognition  process,  but  that 
text  version  is  likely  to  contain  some 
conversion  errors.  The  Commission  will 
post  on  the  Website  information  that 
will  assist  users  with  document 
conversion  to  PDF. 

(2)  Each  page  of  an  electronically  filed 
document  must  be  in  letter-sized  format 
(i.e.,  8'  2  inches  by  11  inches  when 
printed  by  the  Secretary).  Documents 
filed  electronically  cannot  exceed  the 
smaller  of:  the  page  limits  set  forth  in 
the  Rules  or  the  size  limit  set  forth  in 
Paragraph  J  below. 

/.  Size  of  Electronic  Transmission 

No  single  attachment  to  an  electronic 
transmission  may  exceed  five  (5) 
megabytes.  A  filing  with  an  attachment 
that  exceeds  the  foregoing  size 
limitation  may  only  be  filed  in  paper 
form  pursuant  to  the  Rules.  All  page 
limits  set  forth  in  the  Rules  shall  remain 
in  effect  for  pvirposes  of  this  Handbook. 

K.  Signatures 

(1)  A  document  filed  with  the 
Commission  electronically  shall  be 
deemed  to  be  signed  by  a  person  (the 
"Signatory")  when  the  document 
identifies  the  person  as  a  Signatory  and 
the  filing  complies  with  subparagraph 
(2).  (3)  or  (4).  When  the  document  is 
filed  with  the  Commission  in 
accordance  with  any  of  these  methods, 
the  filing  shall  bind  the  Signatory  as  if 
the  document  were  physically  signed 
and  filed,  and  shall  function  as  the 
Signatory's  signature,  whether  for  the 
purpose  of  complying  with  the 
Commission's  Rules,  to  attest  to  the 


truthfulness  of  an  affidavit  or 
declaration,  or  for  any  other  purpose. 

(2)  In  the  case  of  a  Signatory  who  is 
a  Registered  User  as  described  in 
Paragraph  II  (B)(1),  such  document  shall 
be  deemed  signed,  regardless  of  the 
existence  of  a  physical  signature  on  the 
document,  provided  that  such 
document  is  filed  using  the  User  ID  and 
Password  of  the  Signaton.-.  The  page  on 
which  the  physical  signature  would 
appear  if  filed  in  non-electronic  form 
must  be  filed  electronically,  but  need 
not  be  filed  in  an  optically  scanned 
format  displaying  the  signature  of  the 
Signatory.  In  such  cases,  the 
electronically  filed  document  shall 
indicate  a  typed  "electronic 
signature"e.g..  "s/  Jane  Doe". 

(3)  In  the  case  of  a  Signatory  who  is 
not  a  Register  User,  or  who  is  a 
Registered  User  but  whose  User  ID  and 
Password  will  not  be  utilized  in  the 
electronic  filing  of  the  document,  such 
document  shall  be  deemed  signed  and 
filed  when  the  document  is  physically 
signed  bv  the  Signatory,  the  document 
is  filed  electronically,  and  the  signature 
page  is  filed  in  optically  scanned  form 
pursuant  to  and  consistent  with  the 
EFP. 

(4)  In  the  case  of  a  document  to  be 
signed  by  two  or  more  persons,  the 
following  procedure  shall  be  used: 

(a)  The  filing  person  shall  initially 
confirm  that  the  content  of  the 
document  is  acceptable  to  all  persons 
required  to  sign  the  document.  The 
filing  person  then  shall  attest  that 
original  signatures  have  been  obtained 
from  each  of  the  other  signatories  on  a 
paper  copy  of  the  document.  If  the  filing 
person  complies  with  the  foregoing 
requirements,  the  Commission  shall 
presume  that  the  filing  person  has  the 
authority  to  file  the  document  on  behalf 
of  all  other  persons  required  to  sign 
such  document. 

(b)  The  filing  person  shall  then  file 
the  document  electronically,  indicating 
the  original  signatures  that  have  been 
obtained,  e.g..  "s/  Jane  Doe,  "  "s/John 
Doe,"  etc. 

(c)  The  filing  person  shall  retain  the 
hard  copy  of  the  document  containing 
the  original  signatures  until  one  year 
after  the  completion  of  the  investigation 
in  which  it  was  filed  and  of  all  resulting 
appeals  and  disputes. 

(d)  For  a  document  that  requires  a 
signature  in  the  presence  of  a  notar\' 
public  (e.g..  affidavits),  the  document 
instead  should  contain  an  unsworn 
declaration  clause  to  be  signed  by  the 
Signatory  under  penalty  of  perjury.  The 
language  for  unsworn  declarations 
under  penalty  of  perjury  is  provided  in 
28U.S.C.  1746. 


L  Limitation  on  Semce  of  Electronic 
Documents 

Documents  filed  electronically  in  all 
pending  matters  before  the  Commission, 
except  for  proceedings  under  section 
337  of  the  Tariff  Act  of  1930,  are  not  to 
be  served  electronically  on  other  parties 
without  the  prior  agreement  of  the 
Secretar\-.  In  the  case  of  proceedings 
under  section  337  of  the  Tariff  Act  of 
1930.  the  presiding  administrative  law 
judge  shall  determine  whether 
electronic  service  of  documents  by 
parties  will  be  permitted  in  that 
proceeding.  Parties  may  only  effect 
electronic  service  on  recipients  who 
have  provided  written  consent  thereto 
to  the  Secretar\'  or  the  presiding 
administrative  law  judge  Persons  who 
have  filed  documents  electronically 
with  the  Commission  must  comply  with 
the  Rules  in  effecting  ser\'ice  of  the 
electronicallv  filed  document  on  parties 
in  accordance  with  19  CFR  201  16  All 
electronically  filed  documents  must  be 
accompanied  by  a  certificate  of  service. 

M.  Copyright  and  Other  Proprietary 
Rights  ' 

(1)  The  Website  shall  bear  a 
prominent  notice  as  follows:  "The 
contents  of  each  filing  in  EDIS-II  may 
be  subject  to  copyright  and  other 
proprietary  rights  (with  the  exception  of 
the  notices,  orders,  and  opinions  of  the 
ITC).  It  is  the  user's  obligation  to 
determine  and  satisfy  copyright  or  other 
use  restrictions  when  publishing  or 
otherwise  distributing  material  found  in 
EDIS-II.  Transmission  or  reproduction 
of  protected  items  beyond  that  allowed 
bv  fair  use  requires  the  written 
permission  of  the  copyright  owners. 
Users  must  make  their  own  assessments 
of  rights  in  light  of  their  intended  use." 

(2)  Bv  filing  any  material  with  the 
Commission  electronically,  a  person 
shall  be  deemed  to  consent  to  all  uses 
of  such  materials  by  all  parties  to  the 
action  solely  in  connection  with  and  for 
the  purposes  of  the  action,  including  the 
electronic  filing  in  the  action  (by  a  party 
who  did  not  originally  file  or  produce 
such  materials)  of  portions  of  such 
excerpts,  quotations,  or  selected  exhibits 
from  such  filed  materials  as  part  of 
motion  papers,  pleadings  or  other  filings 
with  the  Commission. 

(3)  Any  dispute  that  arises  among 
persons  regarding  the  use  of  materials, 
subject  to  copyright  and  other 
proprietar>'  rights  must  be  resolved 
among  the  persons  themselves,  without 
the  Commission's  involvement. 

III.  Duration 

A.  This  Handbook  is  effective  upon 
issuance.  These  electronic  filing 
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procedures  shall  remain  in  effect  until 
superseded  or  rescinded. 

B.  The  Secretary  shall,  from  time  to 
time,  amend  the  electronic  filing 
procedures  as  necessary. 

By  Order  of  the  Commission, 
Marilyn  R.  Abbott, 

Secretary  ^ 

(FR  Doc.  02-10347  Filed  4-25-02;  8:45  am) 

BHXING  CODE  7020-02-W 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  2.  2001,  and 
published  in  the  Federal  Register  on 
October  11,  2001,  (66  FR  51969). 
Dupont  Pharmaceuticals,  which  has 
changed  its  name  to  Bristol-Myers 
Squibb  Pharma  Company,  1000  Stewart 
Avenue,  Garden  City,  New  York  11530. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug                        1  Schedule 

Oxycodone  (9143)  

Hvdrocodone  (9193) 

II 
11 

OxvmorDhone  (9652) 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  products. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Bristol-Myers  Squib 
Pharma  Company  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Bristol- 
Myers  Squibb  Pharma  Company  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


Dated:  April  11.2002. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  02-10301  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  16,  2001, 
and  published  in  the  Federal  Register 
on  December  20,  2001,  (66  FR  65744), 
Cerilliant  Corporation,  14050  Summit 
Drive  #121,  P.O.  Box  201088,  Austin, 
Texas  78708-0189,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Cathinone  (1235)                    

1 

Metticathinone  (1237)       

1 

N-Ethylamphetamlne  (1475)  

1 

N,            N-Dimethylamphetamine 

1 

(1480). 

Aminorex  (1585)  

1 

4-Methylaminorex     (cis     isomer) 

1 

(1590). 

Gamma       hydroxybutyric       acid 

1 

(2010) 

Methaqualone  (2565)  

1 

Alpha-Ethyltryptamine  (7249)  

i 

Lysergic  acid  diethylamide  (731 5) 

1 

Tetrahydrocannabinols  (7370)  

1 

Mescaline  (7381)  

1 

3,4,5-Tnmethoxyamphetamine 

1 

(7390) 

4-Bromo-2,5- 

1 

dimethoxyamphetamine  (7391). 

4-Bromo-2,5- 

1 

dimethoxyphenethylamine 

(7392) 

4-Methyl-2,5- 

1 

dimethoxyamphetamine  (7395). 

2,5-Dimethoxyamphetamine 

1 

(7396). 

2.5-Dimethoxy-4- 

1 

ethylamphetamine  (7399). 

3,4-Methylenedioxyamphetamine 

1 

(7400) 

5-Methoxy-3.4- 

1 

methylenedioxyamphetamine 

(7401). 

N-Hydroxy-3.4- 

1 

methylenedioxyamphetamine 

(7402) 

3,4-Methylenedioxy-N- 

1 

ethylamphetamine  (7404). 

3.4- 

1 

Methylenedioxymethamphetam- 

ine  (7405). 

4-Methoxyamphetamine  (7411)  ... 

1 

Bufolenine  (7433)         

1 

Diethyltryptamine  (7434)  

1 

Dimethyltryptamine  (7435)  

1 

Drug 

Psilocybin  (7437) 

Psilocyn  (7438) 

Acetyldihydrocodeine  (9051)  

Benzylmorphine  (9052)  

Codeine-N-oxide  (9053)  

Dihydromorphine  (9145) 

Heroin  (9200)  

Hydromorphinol  (9301) 

Methyldihydromorphine  (9304) 

Morphine-N-oxide  (9307)  

Normorphine  (9313)  

Pholcodine  (9314)  

Acetylmethadol  (9601)  

Allyprodine  (9602)  

Alphacetylmethadol  except  Levo- 
Alphacetylmethadol  (9603). 

Alphameprodine  (9604) 

Alphamethadol  (9605)  

Betacetylmethadol  (9607)  

Betameprodine  (9608) 

Betamethadol  (9609) 

Betaprodine  (9611) 

Hydromorphinol  (9627) 

Noracymethadol  (9633) 

Norlevorptianol  (9634) 

NomTethadone  (9635)  

Trimeperidine  (9646)  

Phenomorphan  (9647)  

Para-Fluorofentanyl  (9812)  

3-Methylfentanyl  (9813) 

Alpha-methylfentanyl  (9814)  

Acetyl-alpha-methylfentanyl 
(9815). 

Beta-hydroxyfentanyl  (9830)  

Beta-hydroxy-3-methylfentanyl 
(9831). 

Alpha-Methytthiofentanyl  (9832)  ... 

3-Methylthiofentanyl  (9833)  

Thiofentanyl  (9835)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Phenmetrazine  (1631) 

Methylphenidate  (1724) 

Amobarbital  (2125) 

Pentobarbital  (2270) 

Secobarbital  (2315)  

Glutehimide  (2550) 

Nabilone  (7379)  

1  -Phenylcyclohexylamine  (7460) 

Phencyclidine  (7471) 

1  -Piperidinocyclohexanecartwn- 
itrile(8603) 

Alphaprodine  (9010) 

Cocaine  (9041)  

Codeine  (9050) 

Dihydrocodeine  (9120)  

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Benzoylecgonine  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Leveomthorphan  (9210)  

Levorphanol  (9220)  

Isomethadone  (9226)  

Meperidine  (9230)  

Methadone  (9250)  

Methadone-intermediate  (9254)  ... 

Dextropropoxyphene,    bulk    (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Levo-alphacetylmethadol  (9648)  .. 

Oxymorphone  (9652)  


Schedule 
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Drug 


Schedule 


Noroxymorphone  (9668) 
Racemethorphan  (9732) 

Altentanil  (9737)  

Sufentanil  (9740)  

Fentanyl(9801)  


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  deuterated  and  non- 
deuterated  drug  reference  standards 
which  will  be  distributed  to  anal\-tical 
and  forensic  laboratories  for  drug  testing 
programs. 

No  comments  or  objections  have  been 
received. 

DEA  has  considered  the  factors  in 
Title  21.  United  Stated  Code.  Section 
823(a)  and  determined  that  the 
registration  of  Cerilliant  Corporation  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Cerilliant  Corporation  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history'. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated;  ,'\pril  11.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  02-10300  Filed  4-25-02:  8:45  am] 
BILUNG  CODE  4410-09-M 


(1724).  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  manufacture 
methylphenidate  for  sale  to  their 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintupiicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  )une  25. 
2002. 

Dated:  .April  11,2002. 
Laura  M.  NageL 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Dru^  Enforcement 
Administration. 
|FR  Doc.  02-10,306  Filed  4-25-02:  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMEhfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
3.  2001.  Isotec,  Inc..  3858  Benner  Road. 
Miamisburg,  Ohio  45342,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  August  14. 
2001,  Irix  Pharmaceuticals,  Inc..  101 
Technology  Place  Florence,  South 
Carolina  29501,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  methylphenidate 


Drug 


Cathlnone  (1235)    

Methcathlnone  (1237)  

N-Ethylamphetamlne  (1475)  

N.N-Dimethylamphetamine  (1480) 

Aminorex  (1585)   

Methaqualone  (2565)  

Lysergic  acid  diethylamide  (7315) 
Tetrahydrocannabinols  (7370) 

Mescaline  (7381) 

2.  5-Dlmethoxyamphetamine 

(7396). 
3.4-Methylenedioxyamphetamine 

(7400) 

3.4-Methyl-enedioxy-N- 

ethylamphetamine  (7404) 
3.4-Methyl- 

enedioxymethamphetamina 

(7405). 
4-Methoxyamphetamine  (7411)  ... 

Psilocybin  (7437)  

Psilocyn  (7438) 


Drug 


Schedule 


Schedule 


N-Ethyl-1  -phenyicyclohexylamine 
(7455) 

Dihydromorphine  (9145)  

Normorphine  (931 3l    

Acetylmethadol  (9601)  

Alphacetylmethadol  Except  Levo- 
Alphacetylmethadoi  (9603). 

Normethadone  (9635)  ,. 

3-Methyltenlanyl  (9813) 

Amphetamine  (1100)  

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Amobarbital  (2125)  

Pentobartital  (2270)  .._ 

Secobartiital  (2315)  

1 -Phenyicyclohexylamine  (7460) 

Phencyclidine  (7471)  

Phenylacelone  (8501)  

1-Piper- 
idinocyclohexanecarbonitrile 
(8603) 

Codeine  (9050) 

Dihydrocodeine  (9120)  

Oxycodone  (9143)    : 

Hydromorphone  (9150)  

Benzoyiecgonine  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Isomethadone  (9226)  

Meperidine  (9230)  

Methadone  (9250) 

Methadone  intermediate  (9254)  .. 

Dextropropoxyphene     bulk    (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)    

Levo-Alphacetylmethadol  (9648)  . 

Oxymorphone  (9652)  

Fentanyi  (9801)    


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  standards  for 
analytical  laboratories. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  obiections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  justice. 
Washington.  DC  20537,  .Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  lune  25. 
2002. 

Dated:  .April  11.2002. 
Laura  M.  Nagel, 

Deputy  Assistant  /\Jwinistrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
IFR  Doc.  02-10305  Filed  4-25-02:  8:45  am) 

BILLING  CODE  441(M»-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  23, 
2001,  Noramco  of  Delaware,  Inc., 
Division  of  Ortho-McNeil.  Inc.,  500  Old 
Swedes  Landing  Road,  Wilmington. 
Delaware  19801,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Schedule 


Codeine  (9050) 

Oxycodone  (9143)  ... 
Hydrocodone  (9193) 

Morphine  (9300)  

Thebaine  (9333)  


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  25, 
2002. 

Dated:  April  11.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-10303  Filed  4-25-02;  8:45  am] 

BILUNQ  CODE  M10-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  November 
28,  2001,  Novartis  Phannaceuticals 
Corporation,  Attn:  Security  Department, 
Building  103,  Room  335,  59  Route  10, 
East  Hanover,  New  Jersey  07936,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 


registration  as  a  bulk  manufacturer  of 
methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  manufacture 
finished  product  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  25. 
2002. 

Dated:  April  11.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  02-10302  Filed  4-25-02:  8:45  am] 

B4LUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
31,  2001,  Organichem  Corporation,  33 
Riverside  Avenue,  Rensselaer,  New 
York  12144,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Doig 

Schedule 

Amphetamine  (1100)  

Methylphenidate  (1724) 

Pentobarbital  (2270)   

II 
II 
II 

Meoeridine  (9230) 

II 

The  firm  plans  to  manufacture  bulk 
products  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 


Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  25, 
2002. 

Dated:  April  11,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  02-10307  Filed  4-25-02;  8:45  am] 

BILUNG  CODE  441(M>»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  December 
19.  2001,  Salsbury  Chemicals,  Inc.,  1205 
11th  Street,  Charles  City,  Iowa  50616- 
3466,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Amphetamine  (1100)  .... 
Methylphenidate  (1724) 


Schedule 


The  firm  plans  to  manufacture 
amphetamine  and  methylphenidate  for 
distribution  as  bulk  product. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  th£in  June  25, 
2002. 

Dated:  April  11,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  02-10304  Filed  4-25-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

National  Institutes  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
(DOJ).  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2002  for  a  cooperative 
agreement  to  fund  the  project 
"Effectively  Managing  a  Multi- 
Generational  Workforce."  NIC  will 
award  one  cooperative  agreement  to: 
develop  a  training  curriculum  for 
correctional  supervisors  on  how  to 
manage  a  multi-generational  workforce: 
develop  a  Training-for-Trainers 
component  on  how  to  teach  that 
curriculum  and  develop  a  two-hour 
portable  training  module  on  effectively 
managing  a  multi-generational 
workforce. 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  where  the 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  An  award 
will  be  made  to  an  organization  that 
will,  in  concert  with  the  Institute, 
develop  a  curriculum  and  training 
materials  for  effectively  managing  a 
multi-generational  workforce  which 
may  be  utilized  by  operational  and 
training  personnel  within  a  correctional 
agency. 

Background 

The  National  Institute  of  Corrections. 
Prisons  Division,  sponsored  a  series  of 
meetings  during  FY  2001  to  discuss 
issues  and  problems  regarding  the 
correctional  workforce.  One  of  the 
topics  which  emerged  in  ever\'  meeting 
was  how  difficult  it  was  for  Correctional 
Supervisors  to  manage  and  motivate  the 
new  workers  coming  into  correctional 
agencies.  Likewise,  in  a  variety  of  NIC 
training  programs  over  the  past  few- 
years,  workforce  issues — especially 
those  involving  the  newer  groups  of 
workers  entering  the  workforce — have 
predominated  in  many  training 
programs  regardless  of  the  topic. 

According  to  the  Bureau  of  Labor 
Statistics,  within  the  next  decade  33% 
of  the  workforce  will  be  older  than  55 
years  of  age.  In  the  corrections 
workplace,  the  predominance  of 
hazardous  duty  retirement  benefit  and 
other  public  sector  retirement  systems 
will  mean  that  many  of  this  country's 
correctional  workers  will  be  drawn  from 
the  Generation  X  (typically  considered 
as  those  born  between  1965  and  1976) 
and  Generation  Y  (generally  those  bom 
in  or  after  1977)  demographic  groups. 
Many  supervisors,  managers  and 


administrators  will  still  be  from  the 
large  Babv  Boomer  generations  (born 
between  1946-1964). 

Ahhough  many  "Baby  Boomers" 
supervisors  lament  the  poor  work 
attitudes  of  the  "new"  workforce,  those 
newer  workers  are  equally  unsatisfied 
with  their  supervisors  being  "stuck  in 
the  past"  and  unwilling  to  look  at 
alternatives  ways  of  doing  things.  With 
projected  shortages  of  staff  in  all 
business  sectors,  not  just  corrections, 
there  :ould  be  other  interesting 
"generational  differences"  emerging  in 
the  workplace — for  instance,  retirees 
returning  to  the  workforce. 

These,  and  many  other  generational 
differences,  become  quite  prominent 
and  critical  in  the  correctional 
workplace.  Yet  providing  information 
and  understanding  of  the  generational 
characteristics  of  various  workforce 
groups  can  assist  in  assuring  that 
workplace  practices  are  most  effective. 
Supervisors  can  be  trained  on  effective 
supervisor)-  practices — whether  with  a 
vounger  workforce  or  any  other  group  of 
employees.  Workplace  attitudes, 
policies  and  procedures  can  be  re- 
evaluated to  assure  that  they  are 
effective  for  the  current  workforce 
recognizing  that  over  time  there  will  be 
changing  trends  among  those  who 
comprise  the  workforce. 

Purpose 

To  develop  training  materials  for 
supervisory  and  management  staff  in  the 
correctional  workplace  to  assist  them  in 
effectively  managing  a  multi- 
generational  workforce. 

Scope  of  Work 

The  awardee  will  research  the 
existing  training  materials  and 
management  literature  in  all  areas 
relating  to  a  multi-generational 
workforce  (including  Generation  X, 
Generation  Y,  Baby  Boomers,  retirees 
and  any  other  relevant  workforce 
groupings  or  designations)  as  well  as 
from  training  and  management 
resources  in  the  field  of  corrections,  and 
will  complete  the  following  tasks: 

1.  To  develop  a  16-hour  training 
program/curriculum  targeted  to 
correctional  supervisors  and  managers 
on  how  to  most  effectively  work  with 
and  supervise  a  multi-generational 
workforce.  The  awardee  will  have  base 
the  development  of  all  training 
materials  on  research  w-hich  has  been 
dons  on  the  trends  and  characteristics  of 
the  various  demographic  workgroups. 
The  training  program  should  include: 
instructors  guide  with  all  lesson  plans, 
handouts,  power  point  presentations, 
classroom  exercises,  relevant  audio- 
visual videotapes  and  any  other  relevant 


information:  and  a  participant  handbook 
with  all  relevant  reading  materials, 
classroom  exercises  and  other  materials 
identified  hv  the  awardee  as  helpful  in 
the  training  process.  Copyrighted 
materials  should  have  written 
permission  for  use  or  other  materials 
need  to  be  identified. 

2.  To  develop  an  8  hour  Training-for- 
Trainers  (T-for-T)  program  to  prepare 
correctional  trainers  to  deliver  the 
curriculum  developed  for  "Effectively 
Managing  a  Multi-generational 
Workforce  '  The  T-for-T  Program 
should  include  lesson  plans  and  all 
relevant  materials, 

3.  To  develop  a  2-hour  training 
module  which  is  portable  and  can 
"stand  alone"  to  be  used  in  various  NIC 
training  programs  on  the  characteristics 
of  the  workforce  from  different 
generations  and  what  correctional 
managers  need  to  know  to  work 
effectively  with  the  different 
generations.  Relevant  readings,  lesson 
plans,  tapes  and  other  help  materials 
should  be  included. 

4.  Materials  should  be  prepared  in 
consultation  with  NIC  and  an  edited, 
final,  camera-ready  copy  of  all  materials 
presented  to  NIC  for  publication  in 
accordance  with  the  NIC  Preparation  of 
Printed  Materials  for  Publication  All 
products  from  this  funding  effort  will  be 
in  the  public  domain  and  available  to 
interested  parties  through  the  National 
Institute  of  Corrections.  Any 
copvrighted  material  must  have  written 
permission  that  it  can  be  used  as  part  of 
this  training  program. 

Specific  Requirements 

1.  "Multi-generational  workforce" 
will  include  those  persons  in  the 
correctional  workforce  who  are 
frequentlv  referred  to  in  the  human 
resource  and  management  literature  as 
Generation  X  workers.  Generation  Y 
workers,  the  next  generation  or  the  new. 
younger  workforce  who  bring  different 
values  to  the  work  setting.  It  will  also 
include  workers  who  have  retired  and 
are  returning  to  the  workforce  Although 
the  demographics  suggest  that  most 
correctional  managers  are  from  the 
"Baby  Boomer"  generation,  the  awardee 
will  address  various  "multi- 
generational"  management  and 
supervisory  issues. 

2.  Correctional  workplace  or 
correctional  workers  will  refer  to 
settings/employees  in  prisons,  jails, 
halfwav  houses,  parole  and  probation 
agencies,  etc  The  correctional 
workplace  will  be  defined  in  broad 
terms  and  all  references  in  the  training 
materials  should  be  equally  applicable 
to  prisons,  jails,  and  community 
corrections  settings. 
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3.  The  developed  materials  should  be 
equally  relevant  to  all  correctional 
workers  whether  they  are  correctional 
captains,  nursing  supervisors  or  chief 
parole  agents  among  others.  All  training 
materials  should  be  generic  and  human 
resource  focused  for  the  correctional 
profession. 

4.  There  are  many  current  resources, 
such  as  publications,  videotapes,  and 
training  materials  which  have  been 
developed  in  areas  relating  to  the  multi- 
generational  workforce  or  specific 
generational  groups  such  as  Generation 
X  and  Baby  Boomers.  The  award 
recipient  will  be  expected  to  have 
knowledge  of  an  fully  utilize  these 
resources. 

5.  The  award  recipient  should 
identify  appropriate  training  videotapes 
that  can  be  included  in  training 
packages  and  obtain  any  necessary 
releases  for  use  of  those  tapes.  It  is  not 
expected  that  the  awardee  would 
develop  their  own  audiovisual 
materials,  however  no  application  is 
prohibited  from  doing  that  within  the 
cost  allowance  of  this  award. 

6.  The  applicant  must  propose  a 
project  team  which  is  comprised  of 
human  resource/training  expertise,  at 
least  some  of  whom  have  a  knowledge 
of  generational  differences,  as  well  as 
correctional  operations  and  training 
expertise. 

7.  Individual  examples/illustrations 
can  be  used — but  care  should  be  given 
to  assuring  that  various  disciplines  in 
the  correctional  environment  as  well  as 
the  various  components  of  the 
corrections  systems  are  included. 

8.  The  person  designated  as  project 
director  needs  to  be  the  person  who  will 
manage  the  project  on  a  day-to-day  basis 
and  who  has  full  decision — making 
authority  to  work  with  the  NIC  project 
manager.  This  person  must  have  enough 
time  dedicated  to  the  project  to  assure 
they  are  available  to  direct  the  day-to- 
day activities  of  the  project  and  to  be 
available  for  collaboration  with  the  NIC 
project  manager. 

9.  Applicants  should  identify  in  the 
proposal  specific  strategies  for  assuring 
a  collaborative  effort  between  their 
project  team  and  NIC. 

Application  Requirements 

Applications  must  be  submitted  using 
OMB  Standard  Form  424.  Federal 
Assistance,  and  attachments.  The 
applications  should  be  concisely 
written,  typed  doubled-spaced,  and 
referenced  to  the  project  by  the  number 
and  title  given  in  the  this  cooperative 
agreement  announcement. 

The  narrative  portion  of  this 
cooperative  agreement  application 
should  include,  at  a  minimum: 


1.  A  brief  paragraph  that  indicates  the 
applicant's  understanding  of  the 
purpose  of  the  three  (3)  training 
programs/modules; 

2.  One  or  more  paragraphs  to  detail 
the  applicants  understanding  of  the 
workforce  characteristics  of  the  primary 
generational  groups; 

3.  A  brief  paragraph  that  summarizes 
the  project  goals  and  objectives; 

4.  A  clear  description  of  the 
methodology  that  will  be  used  to 
complete  the  project  and  achieve  its 
goals; 

5.  A  clearly  developed  and  detailed 
Project  Plan  which  demonstrates  how 
the  various  goals  and  objectives  of  the 
project  will  be  achieved  through  its 
various  activities  so  as  to  produce  the 
required  results; 

6.  A  chart  of  measurable  project 
milestones  and  time  lines  for  the 
completion  of  each; 

7.  A  description  of  the  qualifications 
of  the  applicant  organization  and  the 
relevant  knowledge,  skills  and  abilities 
of  all  project  staff; 

8.  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  time  commitment 
for  each,  the  relationship  among  the 
staff  (who  reports  to  whom),  and  a 
statement  from  individual  staff  that  they 
will  be  available  to  work  on  this  project; 

9.  A  budget  that  details  all  costs  for 
*he  project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed  (budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A).  A  budget  narrative  must  be 
included  which  explains  how  all  cost 
were  determined. 

The  project  must  be  completed  within 
one  year  of  its  award  date. 

Authority:  Public  Law  93-415. 

Funds  Available:  The  award  will  be 
limited  to  a  maximum  of  $100,000 
(direct  and  indirect  costs).  Funds  may 
only  be  used  for  the  activities  that  are 
linked  to  the  desired  outcome  of  the 
project.  No  funds  are  transferred  to  state 
or  local  governments.  This  project  will 
be  a  collaborative  venture  with  the  NIC 
Prisons  Division. 

Application  Procedures:  Applications 
must  be  submitted  in  six  copies  to  the 
Director,  National  Institute  of 
Corrections,  320  First  Street,  NW..  Room 
5007.  Washington,  DC  20534.  At  least 
one  copy  of  the  application  must  have 
the  applicant's  original  signature  in  blue 
ink.  A  cover  letter  must  identify  the 
responsible  audit  agency  for  the 
applicant's  financial  accounts. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 


p.m.  Eastern  Daylight  Time  on 
Wednesday,  June  5,  2002.  They  should 
be  addressed  to  Director,  National 
Institute  of  Corrections,  320  First  Street, 
NW.,  Room  5007.  Washington,  DC 
20534.  The  NIC  application  number 
should  be  written  on  the  outside  of  the 
mail  or  courier  envelope.  Applicants  are 
encouraged  to  use  Federal  Express,  UPS. 
or  similar  service  to  ensure  delivery  by 
due  date  as  the  mail  at  the  National 
Institute  of  Corrections  is  still  being 
delayed  due  to  decontamination 
procedures  implemented  after  recent 
events.  Applications  mailed  or  express 
delivery  should  be  sent  to;  National 
Institute  of  Corrections,  320  First  Street, 
NW.,  Room  5007,  Washington,  DC 
20534,  Attn:  Director.  Hand  delivered 
applications  can  be  brought  to  500  First 
Street.  NW.,  Washington,  DC  20534.  The 
security  officer  will  call  our  front  desk 
at  (202)  307-3106  to  come  to  the 
security  desk  for  pickup.  Faxed  or  e- 
mailed  applications  will  not  be 
accepted. 

Addresses  and  Further  Information:  A 
copy  of  this  announcement  and 
applications  forms  may  be  obtained 
through  the  NIC  Web  site:  http.// 
www.nicic.org  (click  on  "Cooperative 
Agreements").  Requests  for  a  hard  copy 
of  the  applications,  forms,  and 
announcement  should  be  directed  to 
Judy  Evens.  Cooperative  Agreement 
Control  Office,  National  Institute  of   • 
Corrections.  320  First  Street.  NW..  Room 
5007.  Washington.  DC  20534  or  by 
calling  (800)  995-6423.  extension  44222 
or  (202)  307-3106.  extension  44222.  She 
can  also  be  contacted  by  e-mail  via 
jevens@bop.gov. 

All  technical  and  or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
BeLinda  P.  Watson  at  the  above  address 
or  by  calling  (800)  995-6423,  extension 
30483  or  (202)  353-0483,  or  by  e-mail 
via  bpwatson@bop.gov. 

Eligibility  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  private  agency, 
educational  institution,  organization, 
individuals  Or  team  with  expertise  in 
the  requested  areas. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  a  3  to  5  person  NIC  Peer 
Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  02P06.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
11  of  Standard  Form  424  and  outside  of 
the  envelope  in  which  the  application  is 
sent. 
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Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.61. 

Dated:  .^pril  18.  2002. 
Morris  L.  Thigpen, 

Director.  S'ational  Institute  of  Corrections. 
|FR  Doc;.  02-10256  Filed  4-2.5-02;  8:45  am] 
BILLING  CODE  4410-36-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
(DOJ).  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2002  for  a  cooperative 
agreement  to  fund  the  project  "Strategic 
Planning  and  Response".  NIC  will 
award  a  one  year  cooperative  agreement 
to  develop  a  model  for  strategic 
planning  in  state  prisons  or  state 
departments  of  corrections  and  a  model 
or  methodology  for  strategic  response/ 
strategic  management  in  state 
correctional  agencies.  Up  to  $160,000 
will  be  awarded  in  FY  2002.  With 
satisfactory  performance,  additional 
funds  may  be  added  in  subsequent  years 
to  implement  strategic  planning  and 
strategic  response/strategic  management 
in  state  correctional  agencies. 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  where  the 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  An  award 
will  be  made  to  an  organization  that 
will,  in  collaboration  with  the  Institute, 
develop  a  model  or  methodology  for 
strategic  planning  and  strategic 
response/strategic  management  that  will 
benefit  state  departments  of  correction. 

Background 

The  National  Institute  of  Corrections, 
Prisons  Division,  began  offering 
assistance  to  state  departments  of 
corrections  to  address  issues  and 
concerns  in  their  organizational  climate. 
Work  is  on-going  in  the  areas  of 
Institution  Mission  Change,  Institutional 
Culture  Assessment,  Workforce  and 
Staff  Sexual  Misconduct.  In  many  of  the 
institutions  which  request  NIC 
assistance,  it  is  apparent  that  to  address 
their  organizational  or  culture  issues, 
there  needs  to  be  a  strategic  approach  to 
addressing  their  issues  and  concerns. 

Management  scholars  and 
practitioners  have  identified  five  major 
functions  of  the  managerial  process — 
planning,  organizing,  directing. 


motivation,  and  controlling.  Perhaps  the 
most  critical,  but  least  developed,  skill 
in  correctional  management  is 
"planning".  This,  despite  the  fact  that 
our  ultimate  success  largely  depends  on 
the  management  of  change,  recognizing 
and  addressing  areas  of  vulnerability, 
and  the  process  by  which  managers 
identify'  alternative  courses  of  action, 
measure  their  probable  results,  and 
determine  the  strategy  through  which 
they  will  achieve  their  goals.  Strategic 
planning  can  be  a  practical  tool  for 
correctional  agencies  and  institutions  so 
that  they  are  viewing  the  "big  picture" 
as  they  develop  their  long  and  short 
term  operational  plans. 

As  is  true  of  ongoing  system  and 
operational  planning,  the  response  to 
critical  events  in  the  correctional 
environment  is  often  without  the  benefit 
of  in-depth  preparation.  Increasingly, 
decisions  following  unique  events  have 
been  made  intuitively,  in  a  "shooting 
from  the  hip"  manner,  or  based  on 
political  or  economic  expedience. 
Though  termination  of  an  employee  for 
abuse  of  inmates  or  sexual  misconduct 
with  inmates  may  be  appropriate, 
failure  to  examine  and  address  the 
culture  that  supports,  encourages,  or 
turns  a  blind  eye  to  such  behavior  will 
most  certainly  ensure  repeat  of  such 
behaviors.  Only  those  managers  who 
search  for  and  identify  cure  issues  rather 
than  mere  symptoms  of  the  issue  and 
initiate  a  planned,  strategic  response  are 
successful  in  impacting  the  issue  at  its 
core. 

Most  strategic  planning  initiatives  fail 
during  the  implementation  of  the 
process.  Additionally,  organizations 
need  to  be  willing  to  shift  priorities  and 
resources,  promote  teamwork  and 
accountability  and  obtain  internal  and 
external  "buy-in"  if  they  intend  to 
manage  their  agency  strategically. 
Identifying  a  model  or  methodology  for 
Strategic  Management  will  assist 
correction  agencies  in  improving  their 
organizational  capabilities. 

Purpose 

The  National  Institute  of  Corrections 
is  seeking  applications  for  a  cooperative 
agreement  which  will  propose  a 
strategic  planning  model  and  a  strategic 
response/strategic  management  model 
or  methodology  that  will  be  effective 
and  useful  to  state  departments  of 
corrections. 

Scope  of  Project 

1.  To  identify'  and  review  Strategic 
Planning  models  which  are  currently 
used  in  the  state  departments  of 
corrections  or  other  public  sector 
agencies  and  to  identify  one  model  that 
appears  to  meet  criteria  (to  be  developed 


bv  the  applicant)  that  would  make  them 
of  greatest  benefit  to  state  departments 
of  corrections  and  state  prisons.  The 
selected  model  should  be  fully 
developed  with  all  relevant  materials 
that  would  be  required  for 
implementation  in  an  operating 
correctional  agency  A  system  of 
measurement  and  accountability  will  be 
required  for  the  selected  model. 

2.  To  develop  a  model  or 
methodology  for  Strategic  Response  that 
could  enable  state  departments  of 
corrections  to  have  a  planned  response 
to  critical,  unique  and  unanticipated 
events.  The  methodology  will  include  a 
protocol  for  identifying  the  core 
problem  or  issues,  assessing  the  nature 
of  the  consequent  vulnerability, 
determining  the  scope  of  it's  impact, 
and  developing  specific,  strategic 
actions  to  ameliorate  the  condition  and 
lessen/eliminate  the  vulnerability  the 
methodology  will  be  sufficiently  flexible 
to  lend  it's  applicability  to  a  broad  range 
of  problems  or  issues  {example-  change 
of  facility  mission,  excessive  violence, 
staff  sexual  misconduct,  chronic 
absenteeism,  budget/staff  reductions. 
etc.).  The  methodology  will  guide  the 
development  of  the  strategic  response 
model  that  will  usually  include  both 
short-and  long-term  interventions  It 
will  guide  the  development  of 
immediate  actions  that  must  be  taken, 
intermediate  system  and  facility 
planning  that  is  required:  and  may 
require  system  level  strategic  planning 
to  re-order  operations,  make 
programmatic  adjustments,  reallocate 
staff,  etc. 

.3.  To  develop  a  model  or 
methodology  for  Strategic  Management 
that  will  enable  a  state  correctional 
agency  to  implement  its  Strategic  Plan 
into  the  long — term  and  short — term 
management  of  the  agency.  Existing 
models  or  methodologies  for  Strategic 
Management  should  be  reviewed  and 
the  one  which  is  most  appropriate  for 
operating  correctional  agencies  selected 
and  developed  for  implementation.  All 
relevant  materials  must  be  included. 

4.  to  document  all  the  efforts  of  this 
project  in  a  report  to  NIC,  which  will  be 
made  available  on  the  NIC  web  site, 
which  will  clearly  detail  the  proposed 
models  and  how  they  were  selected  and 
developed.  Development  of  a  title, 
description  and  format  for  the  report 
should  include  the  objectives  of  the 
project,  all  project  outcomes  and  all 
relevant  information  concerning  the 
project.  This  report  will  also  include  the 
research  conducted  for  this  project  and 

a  comprehensive  review  of  all  literature 
pertaining  to  the  project's  work. 

5.  To  develop  a  short  monograph  for 
publication,  which  adheres  the  NIC's 
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guidelines  for  publications,  which 
would  contain  practical  information  for 
departments  of  corrections  and  other 
correctional  agencies  which  would  like 
to  implement  Strategic  Planning, 
Strategic  Response  or  Strategic 
Management  models,  with  a  "Lessons 
Learned"  focus  from  any  agencies 
currently  utilizing  the  model.  This 
should  include  a  glossary  of  terms  and 
definitions  related  to  strategic  planning 
and  strategic  response  that  may  create  a 
common  language  in  the  correctional 
environment.  All  materials  that  would 
be  needed  to  train  an  agency's  staff  to 
implement  any  of  the  models  or 
methodologies  are  to  be  included. 

6.  Development  of  an  outcome 
evaluation  instrument  through  which 
the  effectiveness  of  the  models/ 
methodologies  can  be  measured.  Linked 
to  the  strategic  planning  and  response 
methodology,  the  outcome  evaluation 
will  inform  the  plaiming  and  guide 
development  of  alternative 
interventions  as  necessary  and 
appropriate. 

7.  Applicants  who  are  familiar  with 
the  NIC  Institutional  Culture  Initiative 
are  welcomed  to  discuss  this  current 
cooperative  agreement  and  its 
relationship  to  the  other  Initiative 
projects.  However,  there  will  be  no 
penalty  to  applicants  who  do  not 
discuss  the  relationship  of  this  project 
to  the  broader  Initiative. 

8.  In  assessing  the  applications, 
additional  consideration  will  be  given  to 
applicants  who  provide  guidance  in  use 
of  the  methodology,  in  an  institution 
that  may  be  antagonistic  to  examination 
and  hostile  to  intervention.  The 
characteristic  of  such  a  correctional 
culture  may  be  described  and  strategies 
proposed  that  will  enhance  the  success 
of  change  agents  leaders,  and  managers 
in  strategic  response.  Allocation  of 
cooperative  agreement  resources  to  this 
optional  task  may  not  significcintly 
detract  from  the  primary  tasks. 

Specific  Requirements 

1,  The  intent  of  this  solicitation  is  not 
to  "reinvent  the  wheel"  by  developing 
new  models  for  Strategic  Planning  or 
Strategic  Management.  Rather  the 
applicant  is  requested  to  demonstrate 
knowledge  of  existing  Strategic 
Planning  or  Strategic  Management 
models  which  are  used  in  correctional 
agencies  or  other  public  sector  agencies 
as  well  as  knowledge  of  the  correctional 
environment.  Applicants  are  requested 
to  select  a  model  of  Strategic  Planning 
and  Strategic  Management  which  they 
believe  would  be  useful  and  manageable 
in  a  correctional  environment — or  to 
adapt  portions  of  existing  models  of 
Strategic  Planning  or  Strategic 


Management  to  create  a  model  for 
correctional  agencies.  Research, 
survey's,  site  visits,  focus  groups  and  all 
other  methods  for  identifying  existing 
models  of  Strategic  Planning  and 
Strategic  Management  as  well  as  the 
criteria  for  selection  of  the  models  must 
be  clearly  explained  in  the  proposal. 

2.  The  development  of  a  model  or 
methodology  for  Strategic  Response  is 
expected  to  demonstrate  expertise  in 
correctional  management, 
organizational  development  and  change 
management.  If  there  is  no  existing 
model  on  which  to  rely,  the  applicant 
should  propose  a  methodology  of 
strategic  response  which  can  be  utilized 
bv  department  of  corrections.  The 
methodology  will  be  sufficiently  flexible 
to  lend  its  applicability  to  a  broad  range 
of  problems  or  issues  [examples:  change 
of  institution  mission,  excessive 
violence,  staff  misconduct,  absenteeism, 
budget/staff  reductions,  etc.).  The 
strategic  response  will  usually  include 
both  short-and  long-term  interventions: 
immediate  actions  that  must  be  taken; 
intermediate  system  and  facility 
planning  that  is  required;  and  may 
require  system  level  strategic  planning 
to  re-order  operations,  make 
programmatic  adjustments,  reallocate 
staff,  etc. 

3.  Development  of  a  methodology  for 
strategic  response  will  enable  rapid, 
planned  response  to  criticed,  unique  and 
unanticipated  events.  Strategic 
management  provides  an  organization 
the  opportunity  to  shift  it's 
organizational  priorities  to  implement 
the  goals  it  has  developed.  The 
applicant  should  provide  a  conceptual 
understanding  of  Strategic  Planning. 
Strategic  Response  and  Strategic 
Management  which  provides  a  practical 
and  useful  tool  to  state  correctional 
agencies. 

4.  The  applicant  must  demonstrate 
that  their  project  team  is  comprised  of 
persons  with  expertise  in  correctional 
administration/management  and 
organizational  development/change. 

5.  The  person  designated  as  project 
director  is  required  to  be  the  person  who 
will  manage  the  project  on  a  day-to-day 
basis  and  who  has  full  decision — 
making  authority  to  work  with  the  NIC 
project  manager.  This  person  must  have 
enough  time  dedicated  to  the  project  to 
assure  they  are  available  to  direct  the 
day-to-day  activities  of  the  project  and 
to  be  available  for  collaboration  with  the 
NIC  project  manager.  Applicants  may 
use  whatever  position  titles  they  wish 
with  other  project  staff,  but  the  position 
of  project  director  must  be  as  described 
in  this  paragraph. 

6.  Applicants  should  identify  in  the 
proposai  specific  strategies  for  assuring 


a  collaborative  effort  between  their 
project  team  and  NIC.  Additional  credit 
will  be  given  during  the  evaluation 
process  to  applicants  who  can 
demonstrate  their  ability  to  work 
collaboratively  from  their  previous 
work. 

Application  Requirements 

Applications  must  be  submitted  using 
OMB  Standard  Form  424.  Federal 
Assistance,  and  attachments.  The 
applications  should  be  concisely 
written,  typed  double-spaced,  and 
referenced  to  the  project  by  the  number 
and  title  given  in  this  cooperative 
agreement  announcement.  The  narrative 
portion  of  this  cooperative  agreement 
application  should  include,  at  a 
minimum: 

1 .  A  brief  paragraph  that  indicates  the 
applicant's  understanding  of  the 
purpose  of  this  cooperative  agreement; 

2.  One  or  more  paragraphs  to  detail 
the  applicants  understanding  of 
strategic  planning,  strategic 
management  and  strategic  response; 

3.  A  brief  paragraph  that  siunmarizes 
the  project  goals  and  objectives; 

4.  A  clear  description  of  the 
methodology  that  will  be  used  to 
complete  the  project  and  achieve  its 
goals; 

5.  A  clearly  developed  and  detailed 
Project  Plan  which  demonstrates  how 
the  various  goals  and  objectives  of  the 
project  will  be  achieved  through  its 
various  activities  so  as  to  produce  the 
required  results; 

6.  A  chart  of  measurable  project 
milestones  and  time  lines  for  the 
completion  of  each  milestone; 

7.  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  time  conunitment 
for  each,  the  relationship  among  the 
staff  (who  reports  to  whom),  and  a 
statement  from  individual  staff  that  they 
will  be  available  to  work  on  this  project; 

8.  A  description  of  the  qualifications 
of  the  applicant  organization  and 
documentation  of  each  project  staffs 
knowledge,  skills  and  abilities  to  carry 
out  their  assigned  project 
responsibilities; 

9.  A  budget  that  details  all  costs  for 
the  project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed  (budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A).  A  budget  narrative  must  be 
included  which  explains  how  all  costs 
were  determined. 

The  project  must  be  completed  within 
one  year  of  its  award  date. 

Authority:  Public  Law  93-415. 
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Funds  Available:  The  award  will  be 
limited  to  a  maximum  of  5160,000 
(direct  and  indirect  costs).  Funds  may 
onlv  be  used  for  the  activities  that  are 
linked  to  the  desired  outcome  of  the 
project.  No  funds  are  transferred  to  state 
or  local  government.  This  project  will  be 
a  collaborative  venture  with  the  NIC 
Prisons  Division. 

Application  Procedures:  Applications 
must  be  submitted  in  six  copies  to  the 
Director.  National  Institute  of 
Corrections.  320  First  Street,  NW.  Room 
5007,  Washington,  DC  20534.  At  least 
one  copy  of  the  application  must  have 
the  applicant's  original  signature  in  blue 
ink.  A  cover  letter  must  identify  the 
responsible  audit  agency  for  the 
applicant's  financial  accounts. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  received  by  4:00 
p.m.  Eastern  Daylight  Time  on 
Wednesday,  lun'e  12,  2002.  They  should 
be  addressed  to  Director,  National 
Institute  of  Corrections.  320  First  Street. 
N\V..  Room  5007,  Washington,  DC 
20534.  The  NIC  application  number 
should  be  written  on  the  outside  of  the 
mail  or  courier  envelope.  Applicants  are 
encouraged  to  use  Federal  Express,  UPS. 
or  similar  service  to  ensure  delivery  by 
due  date  as  the  mail  at  the  National 
Institute  of  Corrections  is  still  being 
delayed  due  to  decontamination 
procedures  implemented  after  recent 
events.  Applications  mailed  or 
submitted  by  express  delivery  should  be 
sent  to:  National  Institute  of  Corrections, 
320  First  Street.  NW.,  Room  5007, 
Washington,  DC  20534,  Attn:  Director. 
Hand  delivered  applications  can  be 
brought  to  500  First  Street.  NW., 
Washington,  DC  20534.  The  security 
officer  will  call  our  front  desk  at  (202) 
307-3106  to  come  to  the  security  desk 
for  pickup.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

Addresses  and  Further  Information:  A 
copy  of  this  announcement  and 
application  forms  may  be  obtained 
through  the  NIC  Web 'site:  http.// 
vwvTv.njcyc.org  (click  on  "Cooperative 
Agreements").  Requests  for  a  hard  copy 
of  the  application,  forms,  and 
announcement  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office,  National  Institute  of 
Corrections,  320  First  Street,  NW,  Room 
5007,  Washington,  DC  20534  or  by 
calling  (800)  995-6423.  extension  44222 
or  (202)  307-3106,  extension  44222.  She 
can  also  be  contacted  by  e-mail  via 
jevens@bop.gov. 

All  technical  and  or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
Susan  M.  Hunter  at  the  above  address  or 
by  calling  (800)  995-6423,  extension 
40098  or  (202)  514-0098.  or  by  e-mail 


via  shunter@bop.gov.  A  copy  of  this 
announcement  and  application  forms 
may  also  be  obtained  through  the  NIC 
Web  site:  http ://w\\'\vnicic. org  (click  on 
"Cooperative  Agreements"). 

Eligibility  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  private  agency, 
educational  institution,  organization, 
individuals  or  team  with  expertise  in 
the  requested  areas. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  3  to  5  member  Peer 
Review  Process 

Number  of  Awards:  One  (1). 

sue  Application  Sumher  02P09.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
11  of  Standard  Form  424  and  on  the 
outside  of  the  envelope  in  w  hich  the 
application  is  sent. 

Executive  Order  12372 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  Applicants  (other 
than  Federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC).  a  list  of 
which  is  included  in  the  application 
Kit,  along  with  further  instructions  on 
proposed  projects  serving  more  than  one 
State. 

The  Catalog  of  Federal  Domestic 
.Assistance  number  is  16.603. 

Dated:  April  18.2002. 
Morris  L,  Thigpen. 

Director,  \ational  Institute  of  Corrections. 
[FR  Doc.  02-10257  Filed  4-25-02;  8:45  am) 
BILUNG  CODE  M1 0-36-411 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretar\'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 . 
Appendix,  as  w-ell  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  L'.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  m  that 
section,  because  the  necessity  to  issue 
current  construction  industr\'  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrar>-  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,  "  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
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fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ020002  (Mar.  1.  2002) 

Volume  II 

District  of  Columbia 

DC020001  (Mar.  1,  2002) 
Maryland 

Mb020048  (Mar.  1,  2002) 
Virginia 

VA020092  (Mar.  1,2002) 

VA020099  (Mar.  1,  2002) 

Volume  HI 

None 

Volume  IV 

Illinois 

IL020001  (Mar.  1.2002) 
IL020002  (Mar.  1.  2002) 
IL020003  (Mar.  1,2002) 
IL020006  (Mar.  1,2002) 
IL020007  (Mar.  1,2002) 
IL020008  (Mar.  1,2002) 
IL020009  (Mar.  1,2002) 

Volume  V 

None 
Volume  VI 

Oregon 

OR020007  (Mar.  1,2002) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Goverimient  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 


Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office 
Washington,  DC  20402,  (202)  512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State, 
Subscriptions  include  an  annual  edition 
(issued  on  Jcuiuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Wa.shington,  DC  this  18th  day  of 
April  2002. 
Carl  J.  Poleskey 

Chief.  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-10046  Filed  4-25-02;  8:45  am] 

BILLING  CODE  4S10-22-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2002- 
22;  Exemption  Application  No.  D-10891,  et 
al.1 

Grant  of  Individual  Exemptions; 
Connecticut  Plumbers  and  Pipefitters 
Pension  Fund  (the  Pension  Fund), 
Connecticut  Pipe  Trades  Local  No.  777 
Annuity  Fund  (the  Annuity  Fund), 
Connecticut  Pipe  Trades  Health  Fund 
(the  Health  Fund)  (Collectively  the 
Funds)  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 


ACTION:  Grant  of  individual  exemptions. 

SUMH/IARY:  This  document  contains  an 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
siunmary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No, 
4  of  1978.  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 
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Connecticut  Plumbers  and  Pipefitters 
Pension  Fund  (the  Pension  Fund); 
Connecticut  Pipe  Trades  Local  No.  777 
Annuity  Fund  (the  Annuity  Fund); 
Connecticut  Pipe  Trades  Health  Fund 
(the  Health  Fund)  (Collectively  the 
Funds),  Located  in  Manchester, 
Massachusetts 

(Prohibited  Transaction  Exemption  No. 
2002-22;  Exemption  Application  Nos,  D- 
10891;  D-10892  and  L-108931 

Exemption 

The  restrictions  of  sections  406(a). 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  the 
purchase  on  September  1,  1999  (the 
Purchase)  by  the  Health  Fund  of  the 
common  stock  of  Employee  Benefit 
Administrators,  Inc.  (EBPA  Stock)  from 
Michael  W.  Daly  and  Virginia  S.  Daly, 
parties  in  interest  with  respect  to  the 
Health  Fund,  and  the  subsequent 
reallocation  of  the  purchase  price  (the 
Reallocation)  among  the  Funds, 
including  "makewhole"  payments 
(Makewhole  Payments)  representing  lost 
earnings  in  connection  with  the 
Purchase,  provided  that  the  following 
conditions  are  satisfied: 

(a)  the  Purchase  was  a  one-time 
transaction  for  a  lump  sum  cash 
payment; 

(b)  the  Purchase  price  was  no  more 
than  the  fair  market  value  of  EBPA 
Stock  as  of  the  date  of  the  Purchase; 

(c)  the  fair  market  value  of  the  EBPA 
Stock  was  determined  by  an 
independent,  qualified,  appraiser; 

(d)  the  Funds  paid  no  commissions  or 
other  expenses  relating  to  the  Purchase; 

(e)  the  proposed  Reallocation  will  be 
made  in  connection  with  the  original 
payment  by  the  Pension  Fund  and  the 
Annuity  Fund  for  EBPA  Stock  resulting 
from  the  original  allocation  (the  Original 
Allocation): 

(f)  the  Makewhole  Payments  to  be 
made  by  the  Health  Fund  to  the  Pension 
Fund  and  the  Annuity  Fund  represent 
an  amount  to  provide  the  Pension  Fund 
and  the  Annuity  Fund  with  a  rate  of 
return  equal  to  the  total  accrued  but 
unpaid  interest  due  as  of  the  date  of 
grant  of  this  exemption  as  a  result  of  the 
Original  Allocation  on  September  1 , 
1999;  and 

(g)  an  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 
terms  of  the  Reallocation  and  will 
ensure  the  current  and  future  payments 
by  the  Funds  in  connection  with 
services  provided  by  the  administrative 
affiliate  will  reflect  actual  expenditures 
by  the  Funds. 


Effective  Date  of  Exemption:  The 
effective  date  of  this  exemption  is 
September  1,  1999. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
February  5,  2002  at  67  FR  5.305. 

For  Further  Information  Contact: 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-8540  (this  is  not  a 
toll-free  number). 

Cargill,  Incorporated  and  Associated 
Companies  Salaried  Employees' 
Pension  Plan,  et  al.,  (the  Original 
Plans),  Located  in  Minneapolis, 
Minnesota 

[Prohibited  Transaction  Exemption  2002-23: 
Exemption  Application  Nos.  D-1 1017 
through  D-l  10231 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2),  and  407(a)  of  the 
Act,  and  the  sanctions  resulting  from 
section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply,  effective  October 
18,  1996,  to:  (1)  The  acquisition  (the 
Stock  Acquisition)  and  holding  of 
certain  shares  of  Cargill,  Incorporated 
common  stock  (the  Common  Stock)  by 
the  Cargill,  Incorporated  and  Associated 
Companies  Master  Pension  Trust  (the 
Master  Trust);  and  (2)  the  acquisition, 
holding  and.  where  relevant,  exercise  by 
the  Master  Trust  of  a  certain  irrevocable 
put  option  associated  with  the  Common 
Stock  (the  Put  Option);  provided  that 
the  following  conditions  are  satisfied: 

(A)  Prior  to  the  Stock  Acquisition,  a 
qualified,  independent  fiduciary  acting 
on  behalf  of  the  Master  Trust  (the 
Independent  Fiduciary)  determined  that 
the  Stock  Acquisition  was  appropriate 
for,  and  in  the  best  interests  of,  the 
Original  Plans  and  the  Master  Trust. 

(B)  The  $178,75  per  share  purchase 
price  the  Master  Trust  paid  for  each 
share  of  Common  Stock  pursuant  to  the 
Stock  Acquisition  equaled  the  August 
31,  1996  fair  market  value  of  each  such 
share  as  determined  by  a  qualified, 
independent  appraiser  selected  by  the 
Independent  Fiduciary. 

(C)  Subsequent  to  the  Stock 
Acquisition,  the  Independent  Fiduciary' 
represented  the  interests  of  the  Master 
Trust  with  respect  to  the  Master  Trust's 
holding  of  the  Common  Stock  and  the 
Master  Trust's  holding  of  the  Put 
Option,  and  will  continue  to  represent 
such  interests  as  long  as  the  Master 
Trust  holds  such  stock  and  Put  Option. 

(D)  Subsequent  to  the  Stock 
Acquisition,  the  Independent  Fiduciary- 
took  and  will  take  whatever  action  is 


necessan.'  to  protect  the  rights  of  the 
Master  Trust  with  respect  to  the  Master 
Trusts  holding  of  the  Common  Stock 
and  the  Master  Trust's  holding  of  the 
Put  Option. 

(E)  Upon  request  by  the  Independent 
Fiduciary.  Cargill.  Incorporated  (Cargill) 
purchased,  or  will  purchase,  all  or  a 
portion  of  the  Common  Stock  held  by 
the  Trust,  in  accordance  with  the  terms 
of  the  Put  Option,  for  the  greater  of:  ( 1 ) 
The  price  of  the  Common  Stock  as  of  the 
date  of  the  Stock  Acquisition;  or  (2)  the 
fair  market  value  of  the  Common  Stock 
as  of  the  date  the  Put  Option  is 
exercised. 

(F)  Subsequent  to  the  Stock 
Acquisition,  the  Common  Stock  did  not. 
at  any  time,  represent  more  than  ten 
percent  (10%)  of  the  total  fair  market 
value  of  the  assets  held  by:  (1)  Any 
Original  Plan;  or  (2)  after  the  Original 
Plans  were  merged  into  each  other  on 
January  1.  1997.  any  remaining  Original 
Plan  that  continued  to  have  an 
undivided  interest  in  the  assets  of  the 
Master  Trust  (a  Remaining  Plan). 

(G)  For  purposes  of  securing  its 
obligations  with  respect  to  the  Put 
Option,  Cargill  established,  and  will 
continue  to  maintain,  an  escrow  account 
containing  cash  and/or  U.S.  government 
securities  amounting  to  at  least  25 
percent  (25%)  of  the  total  current  fair 
market  value  of  the  Common  Stock  held 
bv  the  Master  Trust. 

'  (H)  All  transactions  between  Cargill 
and  the  Master  Trust,  or  between  Cargill 
and  any  Original  Plan  or  Remaining 
Plan  (collectively,  the  Plans),  arismg  in 
connection  with  the  Stock  Acquisition, 
were  no  less  favorable  to  the  Master 
Trust  or  Plan  than  arm's-length 
transactions  involving  unrelated  parties. 

(I)  Cargill  reimbursed  the  Master 
Trust,  with  interest  (the 
Reimbursement),  for  the  Master  Trust's 
payment  of  certain  legal  expenses 
associated  with  the  Master  Trust's 
holding  of  the  Common  Stock  (the  Legal 
Fees). 

(I)  Cargill  paid,  and  will  continue  to 
pav.  the  fees  of  the  Independent 
Fiduciary  and  its  financial  advisor  to 
the  extent  such  fees  relate  to  either  the 
Stock  Acquisition  or  the  continued 
holding  of  the  Common  Stock  and  the 
Put  Option  by  the  Master  Trust. 

(K)  At  no  time  subsequent  to  the 
Stock  Acquisition  has  the  Master  Trust 
held  more  than  25%  of  the  aggregate 
amount  of  Common  Stock  issued  and 
outstanding, 

(L)  Cargill  adopts  written  procedures 
which  require  that  a  Remaining  Plan 
fiduciar.-:  (1)  Review  all  expenses 
submitted  for  payment  by  the  Master 
Trust;  and  (2)  approve  the  payment  of 
onlv  those  expenses  that  are  reasonable 
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and  necessary  for  the  administration  of 
a  Remaining  Plan. 

(M)  Cargill  adopts  written  procedures 
which  require  that  independent  legal 
counsel  provide  Cargill  with  a  written 
opinion  regarding  the  payment  by  the 
Master  Trust  or  a  Remaining  Plan  of 
expenses  associated  with  a  transaction 
between  Cargill  and  a  Remaining  Plan. 

(N)  Cargill.  within  60  days  of  the  date 
of  this  grant,  will  file  Form  5330  with 
the  Internal  Revenue  Service  and  will 
pay  the  applicable  excise  taxes  with 
respect  to  the  Master  Trust  "s  payment  of 
the  Legal  Fees. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  3,  2002  at  67  FR  359. 

For  Further  Information  Contact: 
Christopher  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 

Carl  Mundy,  Jr.  Defined  Benefit  Plan 
(the  Plan),  Located  in  Alexandria, 
Virginia 

[Prohibited  Transaction  Exemption  No. 
2002-24;  Application  No.  0-110431 

Exentption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  contribution(s)  (the 
Contribution(s))  to  the  Plan  of  shares 
(the  Shares)  of  Schering-Plough 
Corporation  (Schering-Plough)  to  be 
received  annually  by  Carl  Mundy,  Jr. 
(Mr.  Mundy),  a  disqualified  person  with 
respect  to  the  Plan '  as  compensation  in 
the  form  of  Shares  in  lieu  of  cash, 
provided  that  the  following  conditions 
are  met: 

(a)  The  Shares  are  valued  at  its  fair 
market  value  at  the  time  of  each 
Contribution; 

(b)  The  Shares  represent  no  more  than 
20%  of  the  total  assets  of  the  Plan 
following  each  Contribution; 

(c)  The  Plan  will  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Contributions;  and 

(d)  Mr.  Mundy,  who  is  the  only 
person  affected  by  the  transactions, 
believes  that  the  transactions  are 
appropriate  for  the  Plan  and  desires  that 
the  transactions  be  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


'  .Since  .Mr  Mundy  is  a  sole  proprietor  and  the 
onlv  participant  in  the  Plan,  there  is  no  jurisdiction 
under  Title  I  of  the  .^ct  pursuant  to  29  CFR  2510.3- 
3(b).  However,  there  is  jurisdiction  under  Title  II  of 
the  Act  pursuant  to  section  4975  of  the  Code. 


exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  27.  2002  at  67  FR  9092. 

For  Further  Information  Contact:  Mr. 
Khali  f  Ford  of  the  Department, 
telephone  (202)  693-8560.  (This  is  not 
a  toll-free  number.) 

HSBC  Holdings  pic,  Located  in  London, 
England 

[Prohibited  Transaction  No.  2002-25; 
Exemption  Application  No.:  D-11057] 

Exemption 

HSBC  Asset  Management  Americas, 
Inc.(AMUS),  HSBC  Asset  Management 
Hong  Kong,  Ltd.(AMHK),  HSBC  Bank 
USA  (Bank  USA),  and  any  current 
affiliate  of  HSBC  Holdings  pic  (HSBC) 
that  is  eligible  to  serve  or  becomes 
eligible  to  serve  as  a  qualified 
professional  asset  manager  (a  QPAM).  as 
defined  in  Prohibited  Transaction  Class 
Exemption  84-14  (PTCE  84-14).2  HSBC, 
itself,  if  in  the  future  it  becomes  a 
QPAM.  and  any  newly  acquired  or 
newly  established  affiliate  of  HSBC  that 
is  a  QPAM  or  in  the  future  becomes  a 
QPAM.  other  than  Republic  New  York 
Securities  Corporation  (RNYSC),  shall 
not  be  precluded  from  fimctioning  as  a 
QPAM,  pursuant  to  the  terms  and 
conditions  of  PTCE  84-14,  for  the 
period  beginning  on  December  17,  2001, 
and  ending  ten  (10)  years  from  the  date 
of  the  publication  of  this  final 
exemption  in  the  Federal  Register. 
solely  because  of  a  failure  to  satisfy 
Section  1(g)  of  PTCE  84-14.  as  a  result 
of  an  affiliation  with  RNYSC;  provided 
that: 

(a)  RNYSC  has  not  in  the  past  acted, 
nor  does  it  now  act,  nor  will  it  act  as 

a  fiduciary  with  respect  to  any 
employee  benefit  plans  subject  to  the 
Act; 

(b)  This  exemption  is  not  applicable 

if  HSBC  and/or  any  successor  or  affiliate 
is  affiliated  with  or  becomes  affiliated 
with  any  person  or  entity  convicted  of 
any  of  the  crimes  described  in  Section 
Kg)  of  PTCE  84-14.  other  than  RNYSC; 
and 

(c)  This  exemption  is  not  applicable  if 
HSBC  and/or  any  successor  or  affiliate 
is  convicted  of  any  of  the  crimes 
described  in  Section  1(g)  of  PTCE  84-14, 
including  any  such  crimes  subsequently 
committed  by  RNYSC. 

Effective  Date:  This  exemption  is 
effective  for  the  period  beginning  on 
December  17,  2001,  the  date  on  which 
the  U.S.  Attorney  for  the  Southern 
District  of  New  York  filed  an 
Information  and  Government's 
Memorandimi  (the  Information) 


'49  FR9494  (March  13.  1984).  as  amended.  50 
FR  41430  (October  10,  1985). 


outlining  the  charges  against  RNYSC 
and  on  which  RNYSC  entered  a  plea  of 
guilty  to  the  criminal  charges  set  forth 
in  the  Information,  and  ending  ten  (10) 
years  from  date  of  the  publication  of  the 
final  exemption  in  the  Federal  Riegister. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  of  Labor 
(the  Department)  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
proposed  exemption.  As  set  forth  in  the 
Notice,  interested  persons  consisted  of 
the  investment  fiduciary  or  trustee  for 
each  of  the  current  Plan  clients  for 
which  one  or  more  of  the  applicants 
might  potentially  act  as  a  QPAM.  The 
deadline  for  submission  of  comments 
and  requests  for  a  hearing  was  within 
forty-five  (45)  days  of  the  date  of  the 
publication  of  the  Notice  in  the  Federal 
Register  on  February  27,  2002. 
Accordingly,  all  comments  and  requests 
for  a  hearing  were  due  on  April  15, 
2002. 

As  required  by  29  CFR  section 
2570.43(d)  of  the  Department's 
regulations,  the  applicants  confirmed  in 
a  letter  dated,  April  5,  2002,  that 
notification  of  the  pendency  of  the 
proposed  exemption  was  furnished  to 
the  primary  contact  for  each  of  the 
individual  Plan  clients  identified  in  the 
application  file.  In  addition,  the 
applicants  informed  the  Department 
that  the  primary  contact  for  fifteen  (15) 
other  Plan  clients  that  were  not  listed  in 
the  application  file  also  received 
notification.  These  fifteen  (15)  Plan 
clients  included  six  (6)  clients  to  which 
HSBC  Bank  provides  certain  asset 
allocation  services  and  one  (1)  former 
client.  All  of  the  notifications  included 
a  copy  of  the  Notice  along  with  a  copy 
of  the  supplemental  statement  (the 
Supplemental  Statement),  described  at 
29  CFR  §  2570.43(b)(2)  of  the 
Department's  regulations.  All  of  the 
notifications  were  sent  by  first  class 
mail  or  overnight  Federal  Express 
delivery.  The  deadline  for  providing 
notification  to  interested  persons  was 
March  14,  2002. 

In  their  letter  of  April  5,  the 
applicants  confirmed  that  notification  to 
all  but  seven  (7)  interested  persons  were 
sent  either  on  March  8  or  March  14, 
2002.  Of  the  seven  (7)  remaining 
interested  persons,  six  (6)  were  sent 
notification  on  March  15,  2002,  and  one 
was  sent  notification  on  March  18,  2002. 
It  is  represented  that  the  delay  in 
sending  notification  to  these  seven  (7) 
interested  persons  was  due  either  to  the 
nature  of  HSBC  Bank's  coding  system, 
which  grouped  asset  allocation  clients 
separately  from  individual  Plan  client 
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accounts  or  due  to  the  fact  that  the 
former  client's  identity  as  an  interested 
person  was  not  immediately 
determined. 

In  light  of  the  fact  that  notification  to 
interested  persons  was  delayed,  and  in 
order  to  allow  such  interested  persons 
the  benefit  of  the  full  thirty  (30)  day 
comment  period,  the  Department 
required,  and  the  applicants  agreed  to. 
an  extension  of  the  deadline  within 
which  to  comment  and  request  a 
hearing  on  the  proposed  exemption 
until  April  16.  2002. 

During  the  comment  period,  the 
Department  received  no  comments  and 
no  requests  for  a  hearing  from  interested 
persons.  Accordingly,  after  giving  full 
consideration  to  the  entire  record,  the 
Department  has  decided  to  grant  the 
exemption.  The  complete  application 
file,  including  all  submissions  received 
bv  the  Department,  is  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N\V,  Washington, 
DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  February  27.  2002,  at  67  FR  9093. 

For  Further  Information  Contact;  Ms. 
Angelena  C.  Le  Blanc  of  the  Department 
of  Labor,  telephone  (202)  693-8551  (this 
is  not  a  toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciarv  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
emplovees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutorv  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  thi.s  19th  day  of 
.April.  2002. 
Ivan  Strasfeld. 

Dirvctor  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor 

[FR  Doc.  02-10320  Fili-d  4-25-02;  8:45  am] 
BILLING  CODE  4510-2»-P 


DEPARTMErfT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-11031,  et  al.) 

Proposed  Exemptions;  Northwoods 
Bank  of  Minnesota  Employee  Stock 
Ownershiip  Plan  (tlie  Plan) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  proposed  e.xemptions 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the  J 

Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA).  Office  of  Exemption 


Determinations.  Room  N-5649.  U.S. 
Department  of  Labor.  200  Con.stitution 
Avenue,  NW.,  Washington.  DC  20210. 

Attention;  Application  No. , 

stated  in  each  Notice  of  Proposed 
E.xemption.  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  PWBA  via  e-mail  or 
FAX,  Any  such  comments  or  reque.sts 
should  be  sent  either  bv  e-mail  to; 
"moffittb^pwbu.dolgov".  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
^omment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847.  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No  4  of 
1978.  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasurv  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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Northwoods  Bank  of  Minnesota 
Employee  Stock  Ownership  Plan  (the 
Plan)  Located  in  Park  Rapids, 
Minnesota 

lApplication  No.  D-11031] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  .^ct 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10,  1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  Scuictions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
individual  accounts  (the  Stock 
Accounts)  within  the  Plan  of  certain 
shares  of  common  stock  (the  Shares)  of 
Dorset  Bancshares,  Incorporated  (the 
Holding  Company)  to  the  Holding 
Company,  a  party  in  interest  with 
respect  to  the  Plan:  provided  that  the 
following  conditions  are  satisfied: 

(a)  The  proposed  sale  is  a  one-time 
cash  transaction; 

(b)  The  Stock  Accounts  receive  the 
greater  of:  (i)  $32,000  per  Share,  as 
currently  apppraised  by  an 
independent,  qualified  appraiser;  or  (ii) 
the  ciurent  fair  market  value  for  the 
Shares  established  at  the  time  of  the  sale 
by  an  independent  qualified  appraiser; 
and 

(c)  The  Stock  Accounts  pay  no 
commissions  or  other  expenses 
associated  with  the  sale. 

Summary  of  Facts  and  Representations 

1.  Northwoods  Bank  of  Minnesota 
(the  Bank)  is  a  community  bank  located 
in  Park  Rapids.  Minnesota.  The  bank  is 
a  wholly-owned  subsidiary  of  the 
Holding  Company.  Both  the  Bank  and 
the  Holding  Company  are  closely-held 
corporations  under  Minnesota  state  law. 
Effective  November  1,  1967.  the  Bank 
established  the  Plan  as  a  profit  sharing 
plan  (the  Original  Plan)  for  the  benefit 
of  its  emplovees. 

In  1986.  the  Original  Plan  was 
converted  to  an  employee  stock 
ownership  plan  (i.e..  the  Plan).  Effective 
February  15.  1995,  the  Plan  also  added 
a  401  (k)  salary  deferral  feature.  Effective 
January  1,  1999.  the  Bank  and  the 
Holding  Company  each  elected  to  be 
treated  as  a  subchapter  "S"  corporation. 

As  of  December  31.  2001.  the  Plan 
had  30  active  participants  and  6  inactive 
participants.  Only  the  participants  (both 
active  and  inactive)  that  have  a  Stock 
Account  in  the  Plan  will  be  affected  by 
the  proposed  transaction. 


Mark  Hewitt  (Mr.  Hewitt)  is  the 
Chairman/CEO  of  the  Bank,  the 
president  of  the  Holding  Company,  and 
a  co-trustee  of  the  Plan.  Mr.  Hewitt 
currently  owns  194  Shares,  which 
represents  an  approximately  91.5% 
ownership  interest  in  the  Holding 
Company.  Brian  Grave  (Mr.  Grave)  is 
also  a  co-trustee  of  the  Plan,  and  the 
Chief  Financial  Officer  of  the  Bank.  Mr. 
Grave  does  not  own  any  interest  in  the 
Bank  or  the  Holding  Company. 

2.  On  December  31,  1986,  the  Plan 
purchased  20  Shares  of  the  Holding 
Company  from  Mr.  Hewitt  at  a  price  of 
S4.489.15  per  Share,  for  a  total  purchase 
price  of  589,783.  On  April  18,  1996,  the 
Plan  sold  3  Shares  to  the  Holding 
Company  at  a  price  of  S15,500  per 
Share,  for  a  total  purchase  price  of 
$46,500.'  The  Stock  Accounts  have 
received  distributions,  as  shareholders 
of  an  "S"  corporation,  in  the  following 
amounts: 


Year 


Amount  of 
distribution 


1999 
2000 
2001 


$15,476.12 

19.419.61 

1  35,957.52 


'Through  9/30/01 

Since  1996.  the  Plan  has  continued  to 
hold  the  remaining  17  Shares  (which 
represents  approximately  8.02%  of  the 
outstanding  Shares),  but  no  additional 
Shares  have  been  purchased  or 
contributed  to  the  Plan.  These  17  Shares 
are  held  in  thirty  (30)  Stock  Accounts 
within  the  Plan.  The  applicant  states 
that  the  certificates  for  the  Shares  are 
held  at  the  Bank,  while  other 
contributions  are  invested  in  mutual 
funds  unrelated  to  the  Bank.  The  Plan's 
ownership  of  the  17  Shares  represented 
47.8%  of  total  Plan  assets,  as  of 
December  31.  2000.  The  Plan  had 
approximately  $941,738  in  total  assets 
as  of  December  31,  2000. 

3.  The  Plan  was  originally  established 
to  invest  primarily  in  "qualifying 
employer  securities"  (QES).  as  defined 
under  section  407(d)(5)  of  the  Act. 
However,  since  1995  the  Plan's 
participants  have  made  deferral 
contributions  (pursuant  to  section 


'  The  applicant  represents  that  the  original 
purchase  of  the  Shares  by  the  Plan  and  the 
subsequent  sale  of  certain  Shares  to  the  Holding 
(.ompanv  occurred  before  the  Bank,  and  the  Holding 
Company  elected  subchapter  "S"  status.  Therefore, 
the  applicant  states  that  such  transactions  were 
permitted  by  the  statutory  exemption  under  ERISA 
section  408(el  and  the  Internal  Revenue  Code 
section  4975(d)(13). 

The  Department  expresses  no  opinion  in  this 
proposed  exemption  as  to  whether  the  Plan's 
purchase,  holding  or  sale  of  the  Shares  met  the 
requirements  necessary  for  relief  under  section 
408(e)  of  the  .Act  or  section  4975(d)(13)  of  the  Code. 


401(k)  of  the  Code)  to  the  Plan  which 
have  been  invested  in  mutual  funds. 
The  Bank's  matching  contributions  to 
the  Plan  have  been  made  in  cash,  rather 
than  in  Shares.  Consequently,  the 
percentage  of  the  Plan's  assets  invested 
in  QES  has  declined  over  time  and  is 
expected  to  continue  declining  as 
additional  cash  contributions  are  made.^ 

Therefore,  the  applicant  believes  that 
the  employee  stock  ownership  portion 
of  the  Plan  should  be  discontinued  and 
proposes  that  the  Plan  sell  the  Shares  to 
the  Holding  Company  for  cash  at  their 
fair  market  value.  In  this  regard,  the 
applicant  states  that  section  408(d)  of 
the  Act  excludes  owner-employees 
(including  shareholder-employees),  and 
any  corporation  which  is  50%  or  more 
owned  by  such  persons  (subchapter  "S" 
corporations),  from  using  the  statutory 
exemption  provided  under  section 
408(e)  of  the  Act  for  purchases  or  sales 
of  QES.  The  applicant  notes  that  section 
408(d)(2)(B)  of  the  Act  provides  an 
exception  to  this  exclusion  for  a  sale  of 
QES  to  an  employee  stock  ownership 
plan  (ESOP)  by  a  shareholder-employee 
or  related  subchapter  "S"  corporation. 
However,  the  applicant  notes  further 
that  because  the  exception  described  in 
section  408(d)(2)(B)  applies  only  to  sales 
of  QES  to  an  ESOP,  the  applicant  is 
requesting  an  individual  exemption  to 
permit  the  cash  sale  of  the  Shares  by  the 
Plan  to  the  Holding  Company. 

4.  The  Shares  were  appraised  on 
December  31,  2000  (the  Appraisal).  The 
Appraisal  was  prepared  by  the  Bank 
Advisory  Group,  Inc.  (BAGI),  an 
independent  consulting  firm  in  Austin, 
Texas.  BAGI  provides  appraisal  services 
for  closely-held  banks  and  other 
financial  institutions. 

The  Appraisal  states  that  the  Holding 
Company  is  a  "shell"  holding  company 
for  the  Bank,  a  federally-chartered 
savings  bank  located  in  Minnesota.  The 
Appraisal  considered  three  valuation 
methodologies  (i.e.,  the  net  asset  value, 
the  market  value,  and  the  investment 
value)  of  the  Holding  Company  to 
determine  the  fair  market  value  of  the 
Shares. 

The  Appraisal  relied  primarily  on  the 
market  value  and  the  investment  value 
in  determining  fair  market  value  of  the 


^  Section  407(d)(6)  of  the  Act  defines  the  term 
"employee  stock  ownership  plan"  as  an  individual 
account  plan  [A]  which  is  a  stock  bonus  plan  which 
is  qualified,  or  a  stock  bonus  plan  and  money 
purchase  plan  both  of  which  are  qualified,  under 
section  401  of  the  Code,  and  which  is  designed  to 
invest  primarily  in  qualifying  employer  securities, 
and  (B)  which  meets  such  other  requirements  as  the 
Secretary  of  the  Treasury  may  prescribe  by 
regulation. 

The  Department  is  providing  no  opinion  herein 
as  to  whether  such  requirements  have  been  met. 
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Shares.  Specifically,  the  Appraisal 
considered  the  following  factors: 

(i)  The  Holding  Company's  restricted 
market  presence  and  relatively  low 
future  growth  prospects  when  compared 
to  that  of  larger,  publicly-traded  thrift 
organizations; 

(ii)  the  Holding  Company's  small 
asset  base: 

(iii)  the  Holding  Company's  high  level 
of  ownership: 

(iv)  ongoing  branch  divestitures  by 
larger  financial  institutions  in  outlying 
markets:  and 

(v)  larger  financial  institutions' 
competitive  advantage  with  regard  to 
technology  and  customer 
diversification. 

Based  on  these  factors.  BAGI 
determined  that  the  Shares  had  a  fair 
market  value  of  S26.000  per  Share,  as  of 
December  31.  2000. 

An  update  to  the  Appraisal  (the 
Update)  was  prepared  by  BAGI  on  April 
5.  2002.  The  Update  states  that  the  fair 
market  of  the  Shares  was  S32.000  per 
Share,  as  of  December  31.  2001.  Thus. 
the  Plan's  1 7  Shares  had  a  total  fair 
market  value  of  S544.000  as  of  that  date. 

5.  The  applicant  proposes  that  the 
Holding  Company  purchase  the  shares 
from  the  Plan  in  a  one-time  cash 
transaction.  The  Plan  will  pay  no 
commissions  or  other  expenses 
associated  with  the  sale.  The  aggregate 
fair  market  value  of  the  Shares  will  be 
determined  by  BAGI,  an  independent 
qualified  appraiser,  at  the  time  of  the 
transaction.  In  this  regard,  the  Holding 
Company  proposes  to  pay  the  Plan  the 
greater  of:  (i)  $32,000  per  Share,  which 
is  the  fair  market  value  per  share 
established  by  BAGI.  as  of  December  31. 
2001;  or  (ii)  the  fair  market  value  of  the 
Shares  as  established  by  a  further 
update  of  the  Appraisal  at  the  time  of 
the  transaction. 

The  applicant  represents  that  the 
proposed  transaction  is  in  the  best 
interest  and  protective  of  the  Plan  and 
its  participants  and  beneficiaries.  The 
sale  of  the  Shares  to  the  Holding 
CompEmy  will  increase  the  liquidity  and 
the  diversification  of  the  Plan's 
investment  portfolio  and  allow  the  Plan 
to  eliminate  its  employee  stock 
ownership  component. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  because: 

(a)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Plan  will  receive  the  greater  of 
(i)  $32,000  per  Share,  as  currently 
appraised  by  BAGI;  or  (ii)  the  current 
fair  market  value  for  the  Shares,  as 


established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser: 

(c)  the  Plan  will  pay  no  commissions 
or  other  expenses  associated  with  the 
sale: 

(d)  the  sale  will  provide  the  Plan  and 
its  participants  with  more  liquidity  and 
an  opportunity  to  increase  their  return 
with  more  diversified  investments;  and 

(e)  only  the  assets  in  Stock  Accounts 
within  the  Plan  will  be  affected  by  the 
transaction. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  693-8540.  (This  is  not  a  toll-free 
number.) 

Louisville  Electrical  Joint  Apprentice 
and  Training  Committee  Trust  Fund 
(the  Fund)  Located  in  Louisville, 
Kentucky 

[Exemption  Application  No:  L-109811 
Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with 
procedures  set  forth  in  29  C.F.R.  Part 
2570.  Subpart  B  (55  FR  32836.  32847. 
August  10.  1990).  If  the  proposed 
exemption  is  granted,  the  restrictions  of 
sections  406(a)(1)(A)  through  (D). 
406(b)(1).  and  406(b)(2)  of  the  Act  shall 
not  apply  to  the  purchase  by  the  Fund 
of  an  interest  in  a  condominium  regime 
(the  Condo)  from  the  International 
Brotherhood  of  Electrical  Workers 
(IBEW).  Local  369  Building  Corporation 
(the  Building  Corporation),  a  party  in 
interest  with  respect  to  the  Fund; 
provided  that,  at  the  time  the 
transaction  is  entered  into,  the  following 
conditions  are  satisfied: 

(1)  The  purchase  by  the  Fund  of  the 
interest  in  the  Condo  is  a  one-time 
transaction  for  cash: 

(2)  the  Board  of  Trustees  (the 
Trustees),  acting  as  named  fiduciar\-  on 
behalf  of  the  Fund,  prior  to  entering  the 
transaction,  determine  that  the 
transaction  is  feasible,  in  the  interest  of 
the  Fund,  and  protective  of  the 
participants  and  beneficiaries  of  the 
Fund; 

(3)  an  independent  qualified  fiduciar>- 
(the  I/F)  after  analyzing  the  relevant 
terms  of  the  transaction  advises  the 
Trustees  that  proceeding  with  the 
transaction  would  be  in  the  interest  of 
the  Fund; 

(4)  the  purchase  price  paid  by  the 
Fund  for  the  interest  in  the  Condo  is  the 
lesser  of:  (a)  the  total  amount  actually 
expended  by  the  Building  Corporation 
in  the  construction  of  the  north  wing 
unit  (the  Unit)  of  the  condominium 
building  (the  Condo  Building),  as 


documented  in  writing  and  approved  by 
the  I/F.  plus  the  value  of  that  portion  of 
the  land  underlying  such  Unit,  which  is 
equivalent  to  the  percentage  of  the 
square  footage  of  such  Unit  to  the  total 
square  footage  in  the  Condo  Building, 
plus  the  value  of  the  same  portion  of 
any  other  common  elements  of  the 
Condo;  or  (b)  the  fair  market  value  of  the 
Fund'.s  interest  in  the  Condo.  as 
determined  by  an  independent, 
qualified  appraiser,  as  of  the  date  oi  the 
transaction,  provided  that  such  value 
does  not  exceed  S2. 655. 000,  the  fair 
market  value  of  the  Fund's  interest  in 
the  Condo.  as  determined  by  such 
independent,  qualified  appraiser,  as  of 
December  11,  2001: 

(5)  the  terms  of  the  transaction  are  no 
less  favorable  to  the  Fund  than  terms 
negotiated  under  similar  circumstances 
at  arm's  length  with  unrelated  third 
parties; 

(6)  the  Fund  does  not  purchase  the 
interest  in  the  Condo  or  take  possession 
of  the  Unit  in  the  Condo  Building  until 
such  Unit  is  substantially  completed; 

(7)  the  Fund  has  not  been,  is  not.  and 
will  not  be  a  party  to  the  construction 
financing  loan  or  the  permanent 
financing  loan  between  the  IBEW.  Local 
Union  369  (the  Local)  and  the  Bank  of 
Louisville  (the  Bank); 

(8)  the  Fund  does  not  pay  any 
commissions,  sales  fees,  or  other  similar 
pavments  to  any  party  as  a  result  of  the 
proposed  transaction,  and  the  costs 
incurred  in  connection  with  the 
purchase  by  the  Fund  at  closing  does 
not  include,  directly  or  indirectly, 
interest  incurred  by  the  Building 
Corporation  on  the  construction 
financing  loan  or  the  permanent 
financing  loan  from  the  Bank; 

(9)  under  the  terms  of  the  loan 
agreement  between  the  Bank  and  the 
Fund,  the  Bank  in  the  event  of  a  default 
by  the  Fund  has  recourse  only  against 
the  interest  in  the  Condo  and  not  against 
the  general  assets  of  the  Fund:  and 

(10)  under  the  terms  of  the  loan 
agreement  between  the  Bank  and  the 
Building  Corporation,  in  the  event  of 
default  by  the  Building  Corporation,  the 
Bank  has  no  recourse  against  any  assets 
of  the  Fund. 

Summary  of  Facts  and  Representations 

1,  The  Fund  is  an  employee  benefit 
welfare  plan  located  at  1021  South 
Floyd  Street  (the  Existing  Facility)  in 
Louisville.  Kentucky,  The  Fund  is 
maintained  under  a  collective 
bargaining  agreement  between  the  Local 
and  the  Louisville  Chapter,  of  the 
National  Electrical  Contractors 
Association  (NECA).  The  Fund  is 
designed  to  provide  programs  to  recruit 
and  train  workers  as  electricians.  In 
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addition,  the  Fund  also  provides 
continuing  education  and  advanced 
training  for  electrical  workers. 

Members  of  the  Local  are  covered  by 
the  Fund.  As  of  December  1.  2000.  there 
were  340  participants  in  the  Fund. 

As  of  June  30,  2001,  the  Fund  had 
cash  and  cash  equivalents  of  SI. 420. 542 
and  a  "net  worth"  of  52,056,940.  An 
unaudited  balance  sheet  of  the  Fund's 
assets  prepared  by  William  P.  Schmitz 
(Mr.  Schmitz),  the  Fund's  independent 
accountant,  indicated  that  the  Fund 
had.  as  of  December  31.  2001. 
81,829.704  in  cash  and  52,656.242  in 
"net  worth.  " 

2.  The  Trustees  have  authority  to 
invest  the  assets  of  the  Fund.  Among  the 
eight  (8)  individuals  who  ser\'e  as 
Trustees,  four  (4)  are  management 
representatives  and  four  (4)  are  labor 
representatives.  Two  (2)  of  the  Trustees. 
Scott  Fulliam  and  Steve  Silliman  (Mr. 
Silliman),  also  serve  as  officers  of  the 
Local. 

3.  The  Local  is  the  sole  shareholder  of 
the  Building  Corporation,  a  Kentucky 
corporation.  The  Local  and  the  Building 
Corporation  are  parties  in  interest  with 
respect  to  the  Fund,  pursuant  to  section 
3(14)(D)  and  3(14){G)  of  the  Act. 
respectively. 

4.  The  Building  Corporation  owns  real 
estate  (the  Property)  located  at  4315 
Preston  Highway  in  Louisville. 
Kentucky.  It  is  represented  that  this 
location  offers  immediate  interstate 
access  from  the  Louisville  metropolitan 
area  and  has  parking  availability.  The 
Property  consists  of  an  irregularly 
shaped  level  parcel  of  3.09  acres  of  land. 
As  of  December  11,  2000,  the  Property 
was  improved  with  two  buildings.  The 
first  building,  a  two-story,  8,092  square 
foot  concrete  block  structure  (the 
Original  Building)  was  used,  as  of 
December  11.  2000,  for  offices  and 
meeting  space  for  the  Local.  The  second 
building,  a  900  square  foot  concrete 
block  garage  (the  Garage)  located  in  the 
rear  of  the  Property,  was  used,  as  of  the 
same  date,  for  storage  by  the  Local.  A 
sewage  treatment  plant  was  also  located 
on  the  Property,  as  of  December  11. 
2000. 

In  2001.  the  Building  Corporation 
chose  to  expand  the  total  square  footage 
of  the  Original  Building  on  the  Property 
from  8.092  square  feet  to  53.353  square 
feet  by  adding  a  north  and  a  south  wing. 
Included  in  the  site  improvements  to 
the  Property  are  110  striped  parking 
spaces,  asphalt  cement  paving,  walks, 
lighting,  and  landscaping. 

To  finance  the  expansion  of  the 
Original  Building,  the  Building 
Corporation  obtained  in  March  2001 .  a 
construction  loan  in  the  amount  of  55. 9 
million  dollars  from  the  Bank.  It  is 


represented  that  the  Fund  is  under  no 
obligation  to  the  Bank  or  the  Union 
under  the  terms  of  this  loan. 

5.  It  is  represented  that  by  March  15. 
2002.  the  Building  Corporation,  as  the 
developer  of  the  Property,  had  filed 
documents  establishing  a  condominium 
regime  on  the  Property  in  accordance 
with  Kentucky  Horizontal  Property 
law. '  Under  the  provisions  of  the 
Kentucky  Horizontal  Property  Law.-'  an 
owner  of  an  interest  in  a  condominium 
has  the  exclusive  ownership  of  its  unit 
and  also  has  a  right  to  share  the 
common  elements  of  the  property  with 
the  owners  of  other  units  in  the 
condominium.  Except  as  otherwise 
provided,  the  common  elements  of  a 
condominium  include  the  underlying 
land,  the  foundations,  main  walls,  roofs, 
halls,  lobbies,  stairways,  entrances, 
exits,  basements,  yards,  gardens,  the 
installations  of  central  services,  and  all 
other  elements  rationally  of  common 
use  or  necessary  for  upkeep  and  safety. 
It  is  represented  that  the  amount  of  an 
ownership  interest  in  a  unit  of  a 
condominium  is  equivalent  to  the 
percentage  representing  the  floor  area  of 
such  individual  unit  to  the  total  floor 
area  of  such  condominium.  It  is  further 
represented  that  this  percentage  is 
expressed  at  the  time  the  condominium 
regime  is  established,  is  recorded  with 
the  county  clerk,  and  cannot  be  altered   . 
without  the  agreement  of  all  owners  of 
the  units  of  the  condominium. 

It  is  represented  that  the  Building 
Corporation,  as  the  developer  of  the 
Property,  chose  to  use  a  condominium 
regime,  because  a  traditional  approach 
to  dividing  the  Property,  as 
subsequently  improved,  would  have 
taken  too  long  and  have  been  more 
expensive.  In  this  regard,  numerous 
local  governmental  approvals  and 
variances  would  have  been  required.  It 
is  represented  that  such  approvals  and 
variances  would  have  created  a  delay  in 
construction  and  in  occupancy. 

6.  It  is  represented  that  the  offices  and 
union  hall  of  the  Local  occupy  the 
Original  Building  plus  the  south  wing 
(32,079  square  feet)  of  the  Condo 
Building  on  the  Property  (approximately 
60.13  percent  (60.13%)  "of  the  total 
square  footage  in  such  building).  The 
north  wing  (21 ,274  square  feet)  of  the 
Condo  Building  on  the  Property 
(approximately  39.87  percent  (39.87%) 
of  the  total  square  footage  in  such 
building)  is  intended  to  house  the 


'  It  is  represented  that  Kentucky  Horizontal 
Property  Law.  KRS  381.805-381.910  creates  a 
framework  for  developing  and  owning 
condominium  units  in  the  state  of  Kentucky. 

^KRS381.830.(1)(a). 


training  facility  and  the  administrative 
offices  of  the  Fund. 

7.  An  administrative  exemption  has 
been  requested  that  would  permit  the 
Fund  to  purchase  from  the  Building 
Corporation  an  interest  in  the  Condo.  In 
this  regard,  it  is  represented  that  in 
purchasing  the  interest  in  the  Condo. 
the  Fund  will  acquire  a  real  property 
interest  in  the  north  wing,  the  land 
underlying  the  north  wing,  and  any 
other  common  elements  of  the  Condo. 
The  amount  of  the  Fund's  ownership 
interest  in  the  land  underlying  the  north 
wing  and  any  other  common  elements 
of  the  Condo  will  be  equivalent  to  the 
percentage  (approximately  39.87%) 
representing  the  square  footage  of  the 
north  wing  of  the  Condo  Building 
(21,274  square  feet)  to  the  total  square 
footage  of  such  building  (53,353  square 
feet).  Further,  it  is  represented  that  the 
Fund's  ownership  of  the  interest  in  the 
Condo  will  be  recorded  as  a  deed  for 
real  property  with  the  Clerk  of  Jefferson 
County. 

8.  It  is  represented  that  the  proposed 
transaction  is  feasible  in  that  the 
pim:hase  of  an  interest  in  the  Condo  by 
the  Fund  is  a  one-time  transaction  for 
cash. 

In  addition  to  the  purchase  price, 
with  regard  to  the  acquisition  of  an 
interest  in  the  Condo.  the  Fund  will  be 
responsible  for  paying  the  cost  of 
recording  the  deed,  the  charges  of  title 
examination  and  title  policy,  the  state, 
county,  school,  and  fire  tax  assessments, 
and  any  other  obligations  required 
under  Kentucky  law  governing 
condominiums.  However,  the  costs 
incurred  in  connection  with  the 
purchase  by  the  Fund  at  closing  may  not 
include,  directly  or  indirectly,  interest 
incurred  by  the  Building  Corporation  on 
the  construction  financing  loan  or  the 
permanent  financing  loan  from  the 
Bank.  Further,  the  Fund  may  not  pay 
any  commissions,  sales  fees,  or  other 
similar  payments  to  any  party  as  a  result 
of  the  proposed  transaction. 

It  is  represented  that  the  Fund  will  be 
responsible  for  paying  for  its  own 
electrical,  gas.  telephone,  and  water 
service  on  its  Unit  in  the  Condo 
Building.  However,  the  Local  and  the 
Fund  agree  to  base  all  cost-sharing  for 
the  common  elements  of  the  Condo  on 
the  percentage  of  each  party's 
ownership  interest  in  the  Condo. 

9.  The  proposed  exemption  contains 
conditions  which  are  designed  to  ensure 
the  presence  of  adequate  safeguards  to 
protect  the  interests  of  the  Fund 
regarding  the  subject  transaction.  In  this 
regard,  the  applicant  agreed  to  hire  an 
I/F  to  act  on  behalf  of  the  Fund  with 
respect  to  the  acquisition  by  the  Fund 
of  the  interest  in  the  Condo.  With  regard 
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to  the  selection  of  the  I/F.  the  Trustees 
received  proposals  from  two  (2)  entities 
willing  to  sen'e  as  the  I/F.  Of  the  two 
candidates,  the  Trustees  chose 
Independent  Fiduciary  Services,  Inc. 
(IFS). 

10.  Pursuant  to  an  agreement  (the 
Agreement),  dated  October  22,  2001,  the 
Trustees  retained  IFS  to  analyze 
relevant  aspects  of  the  proposed 
transaction  and  advise  the  Trustees,  in 
the  Trustees'  capacity  as  the  named 
fiduciary  of  the  Fund,  whether 
proceeding  with  the  proposed 
transaction  according  to  the  proposed 
terms  would  be  in  the  Fund's  financial 
interest. 

Pursuant  to  the  terms  of  the 
Agreement,  IFS  is  responsible  for 
considering,  at  a  minimum:  (a)  The 
appraisal  of  the  fully  completed 
Property,  and  evaluating  the  sufficiency 
of  the  methodology  of  such  appraisal 
and  the  reasonableness  of  the 
conclusions  reached  in  such  appraisal; 
(b)  the  Fund's  financial  statements  and 
projections  of  future  cash  flows  and  the 
Fund's  expected  ability  to  financially 
support  the  transaction,  subject  to 
certain  limitations;  (c)  the  proposed 
purchase  and  sale  agreement,  the 
condominium  agreement,  and  other 
documents  regarding  the  proposed  sale, 
ownership,  and  occupancy  of  the 
Property;  provided  that  IFS  shall 
consider  such  documents  solely  fi'om  an 
investment  perspective  and  shall  be 
entitled  to  confer  with  and  rely  upon 
counsel  for  the  Fund  (the  Fund's 
Counsel)  regarding  legal  matters;  and  (d) 
the  Fund's  financial  and  business 
analysis  of  whether  to  proceed  with  the 
transaction,  compared  to  leasing 
comparable  space  or  purchasing  other 
comparable  space.  Fiirther,  IFS  is 
responsible  for  providing  the  Trustees 
wilJi  advice  and  conclusions  about  the 
foregoing  matters  by  way  of  a  written 
report. 

It  is  represented  that  IFS  is 
independent  of  the  parties  involved  in 
the  proposed  transaction  in  that 
amounts  paid  or  to  be  paid  to  IFS  by  the 
Fund  in  each  of  2001  and  2002  are  less 
than  one  percent  (1%)  of  IFS's  total 
revenues  in  each  respective  year.  IFS 
confirms  that  it  has  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
acknowledges  that  with  respect  to  its 
duties  as  set  forth  in  the  Agreement  it 
is  a  fiduciary,  as  defined  in  section 
3{21)(A)(ii)bftheAct. 

It  is  represented  that  although  IFS  was 
retained  as  a  fiduciary,  the  Trustees 
remain  responsible,  as  named  fiduciary 
for  the  Fund,  for  deciding  whether. 


when,  and  on  what  terms  to 
consummate  the  proposed  transaction.^ 

IFS  requested  and  nas  reviewed  the 
following  documents  concerning  the 
Fund  and  the  proposed  transaction:  (a) 
The  Prohibited  Transaction  Exemption 
Application,  dated  March  7,  2001;  (b) 
the  Department's  response,  dated  March 

26,  2001;  (c)  letters  from  the  Fund's 
Counsel  to  the  Department,  dated  April 

27,  May  30,  and  September  28.  2001;  (d) 
the  December  11,  2000,  appraisal  report 
prepared  for  the  Bank  by  ].  Michael 
Jones,  MAI,  and  Jerome  S.  Cowens  of  ]. 
Michael  Jones  and  Associates,  an 
independent,  qualified  real  estate 
appraiser  in  Louisville,  Kentucky  (the 
Appraiser):  (e)  the  December  11,  2001, 
appraisal  report,  prepared  by  the 
Appraiser  and  addressed  to  IFS. 
supplemented  by  a  letter  from  the 
Appraiser  to  IFS,  dated  February  12. 
2002;  (f)  the  Construction/Term  Loan 
Agreement,  dated  March  1,  2001, 
between  the  Bank  and  the  Building 
Corporation;  (g)  the  draft  undated 
Condominium  Sales  Contract  between 
the  Building  Corporation  and  the  Fund: 
(h)  the  draft  Declaration  or  Master  Deed 
under  which  the  condominium  regime 
would  be  managed;  (i)  the  proposed 
term  sheet  for  a  loan  between  the  Bank 
and  the  Fund  and  draft  loan  documents: 
(j)  audited  financial  statements  of  the 
Fund,  dated  June  30,  2000,  prepared  by 
Buschenberger,  Darst  &  Eggers,  LLC, 
CPAs;  and  audited  financial  statements 
of  the  Fund,  as  of  June  30,  2001,  and  an 
unaudited  balance  sheet  and  income 
statement  of  the  Fund,  dated  December 
31,  2001,  prepared  by  Mr.  Schmitz,  the 

.Fund's  accountant;  (k)  a  Forecasted 
Statement  of  Cash  Flows,  dated  June  20, 
2001,  prepared  by  Mr.  Schmitz:  and 
more  detailed  cash  flow  projections, 
dated  February  12,  2002,  prepared  by 
Mr.  Schmitz  and  the  Fund's  Counsel, 
further  refined  and  tested  by  IFS;  (1) 
layout  drawings  of  existing  and  new 
structures,  land,  relationship  to  other 
structures  and  similar  physical  aspects: 
and  (ra)  a  breakdown  of  costs  of 
construction  prepared  by  Abel 
Construction  Company  (the  General 
Contractor). 

In  addition.  IFS  met  in  person  or 
telephonically  with:  (a)  The  Fund's 
Counsel,  Thomas  J.  Grady.  Esq.  of  Segal. 
Stewart.  Cutler,  Lindsay,  Janes,  &  Berrv*. 
PLLC;  (b)  the  Fund's  accountant,  Mr. 
Schmitz;  (c)  the  Bank  lending  officer. 
Edward  L.  Shannon,  Senior  VP  of  the 
Bank;  (d)  the  Appraiser;  (e)  the  business 


■■The  Department  notes  that  the  relief  proposed 
herein,  is  conditioned  upon  the  adherence  by  the 
Trustees  to  the  material  facts  and  representations 
set  forth  in  the  apphcation  file  and  upon 
compliance  with  the  conditions,  as  set  forth  in  this 
proposed  exemption. 


manager  for  the  Local.  Mr  Silliman:  (f) 
the  training  director  of  the  Fund,  Steve 
Willinghurst:  and  (g)  Ricky  George  (Mr. 
George)  the  Fund  Chairman  and  one  of 
the  Trustees  who  represent  the 
employers  of  electrical  workers 

11.  It  is  represented  that  because  the 
Fund's  Existing  Facility  is  landlocked 
and  cannot  be  expanded  to  meet  the 
growing  need  for  training  electrical 
workers,  the  Trustees  considered  three 
(3)  alternatives:  (1)  Purchasing  another 
property  and  renovating  it:  (2)  building 
a  new  training  facility:  and  (3)  leasing 
additional  space.  With  regard  to  the  first 
alternative,  the  Trustees  engaged  the 
help  of  a  commercial  real  estate  agent. 
Walter  Wagner.  Jr.  Co..  to  assist  them  in 
finding  a  property  to  purchase  and 
renovate.  After  considering  at  least  six 
(6)  sites,  the  Trustees  became  more 
interested  in  the  second  alternative, 
building  a  new  facility  that  would 
satisf>'  the  specific  requirements  of  the 
Fund.  Recognizing  the  appeal  of  a  "one- 
stop  "  campus  environment  for  the 
entire  membership,  the  Trustees  believe 
that  the  Unit  in  the  Condo  Building 
with  proximity  to  the  Local  s  union  hall 
and  offices  is  too  attractive  an  offer  not 
to  act  upon. 

With  regard  to  the  third  alternative, 
the  leasing  by  the  Fund  of  the  amount 
of  space  it  needs  in  the  Condo  Building 
or  the  leasing  of  such  space  in  another 
property,  the  Trustees  had  a  real  estate 
professional  prepare  a  draft  lease  based 
on  an  arm's  length  transaction  between 
two  commercial  entities.  It  is 
represented  that  the  rent  of  21,274 
square  feet  of  space  equivalent  to  that  in 
the  north  wing  Unit  of  the  Condo 
Building  at  a  fair  market  rental  rate  of 
$14.00  per  square  foot  would,  over  the 
course  of  20  years,  cost  the  Fund 
$5,956,800. 

Although  evaluating  alternatives  to 
the  proposed  transactions  is  outside  the 
scope  of  IFS's  Agreement.  IFS  noted  that 
the  Fund's  conclusion  to  buy  rather 
than  rent  appears  reasonable.  In  this 
regard,  IFS  noted  that  based  on  a  rental 
value  of  $14.00  per  square  foot,  as 
established  by  the  Appraiser,  if  the 
Fund  were  to  rent  the  Unit  in  the  Condo 
Building  (or  a  similar  one  assuming 
availability),  the  Fund  would  pay  as 
much  in  rent  over  8.5  years  as  it  is 
paving  to  purchase  the  interest  in  the 
Condo.  At  the  conclusion  of  the  8  5 
years,  IFS's  notes  that  the  Fund  would 
then  either  have  to  continue  paying  rent 
or  find  another  facility. 

12.  The  applicant  maintains  that  the 
proposed  transaction  is  in  the  interest  of 
the  participants  and  beneficiaries  of  the 
Fund  in  that  the  Fund  will  obtain  the 
additional  space  needed  to  increase  the 
number  of  training  classes  offered  by  the 
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Fund  and  to  accommodate  more 
students  per  class.  In  this  regard,  in  the 
mid-1980's  the  Fund  acquired  the 
Existing  Facility  to  provide  training  for 
125  apprentices.  Despite  the  fact  that,  in 
1999,  the  Fund  began  scheduling  day 
and  evening  classes  to  utilize  the 
Existing  Facility  more  efficiently,  the 
space  (6.200  square  feet)  in  such  facility 
is  inadequate  to  provide  apprenticeship 
training  for  the  488  individuals 
currently  attending  school. 

According  to  the  applicant,  there  has 
been  an  increased  demand  for  training 
that  is  expected  to  continue  in  the 
future.  In  this  regard,  an  aging 
workforce  and  early  retirements  have 
contributed  to  a  shortage  of  electrical 
workers  and  created  a  need  for  more 
trained  apprentices.  Further,  in  the  last 
three  (3)  years,  the  number  of  refresher 
classes  for  experienced  journeymen  has 
doubled.  In  addition,  due  to  the  merger 
of  several  unions,  the  Fund's  mission 
has  evolved  from  providing  training 
locally  to  providing  training  regionally. 
In  this  regard,  the  Fund  now  provides 
the  sole  training  facility  for  IBEVV 
electricians  throughout  68  counties  in 
Kentucky  and  6  counties  in  southern 
Indiana. 

The  increase  demand  for  training  has 
also  increased  the  need  for  classroom 
space.  In  this  regard,  in  1999,  the  Fund 
registered  two  additional  programs  with 
the  State  of  Kentucky,  a  residential 
electrical  program  and  a 
telecommunications  program.  It  is 
represented  that  each  of  these  programs 
requires  a  dedicated  amount  of  space  to 
provide  hands-on-training,  and  each 
will  require  additional  space  as  the 
demand  for  workers  in  each  industry 
grows. 

IFS  represents  that  its  responsibility 
does  not  include  determining  either  the 
inadequacy  of  the  Existing  Facility  or 
the  adequacy  of  the  new  facility. 
However,  as  support  for  an  assessment 
of  whether  the  proposed  transaction 
would  be  in  the  interest  of  the  Fund's 
participants,  IFS  visited  the  Fund's 
Existing  Facility.  According  to  IFS, 
statements  regarding  the  size,  crowded 
conditions  at  the  Existing  Facility,  lack 
of  parking,  and  the  condition  of  the 
neighborhood  were  confirmed  by 
observation  to  reasonably  support  the 
conclusion  of  the  Fund's  Counsel  about 
the  Fund's  needs.  IFS  also  toured  the 
fully  constructed  but  as  yet  unoccupied 
new  facility.  According  to  IFS. 
statements  made  by  the  Fund's  Counsel 
regarding  the  suitability  of  the  new 
facility  appear  to  be  reasonable.  In  this 
regard,  IFS  states  that  the  new  facility  is 
clean,  spacious,  and  appears  to'be  able 
to  provide  high  quality  classroom,  lab 
and  practical  training  venues  to  a 


considerably  larger  student  body  than 
the  Existing  Facility,  as  well  as  space  to 
provide  communication  training. 

13.  It  is  represented  that  the  terms  of 
the  proposed  transaction  are  on  terms 
which  are  at  least  as  favorable  to  the 
Fund  as  those  which  would  have  been 
negotiated  at  arm's  length  with  an 
unrelated  party.  In  this  regard,  it  is 
represented  that  the  purchase  and  sale 
agreement  between  the  Fund  and  the 
Building  Corporation  will  set  the 
purchase  price  that  the  Fund  will  pay 
for  an  interest  in  the  Condo.  In  this 
regard,  the  purchase  price  will  be  the 
lesser  of:  (a)  The  total  amount  actually 
expended  by  the  Building  Corporation 
in  the  construction  of  the  Unit  in  the 
Condo  Building,  as  documented  in 
writing  and  approved  by  IFS,  plus  the 
value  of  that  portion  of  the  land 
underlying  such  Unit,  which  is 
equivalent  to  the  percentage  of  the 
square  footage  of  such  Unit  to  the  total 
square  footage  in  the  Condo  Building, 
plus  the  value  of  the  same  portion  of 
any  other  common  elements  of  the 
Condo;  or  (b)  the  fair  market  value  of  the 
Fund's  interest  in  the  Condo,  as 
determined  by  the  Appraiser,  as  of  the 
date  of  the  transaction,  provided  that 
such  value  does  not  exceed  $2,655,000, 
the  fair  market  value  of  the  Fund's 
interest  in  the  Condo,  as  determined  by 
the  Appraiser,  as  of  December  11,  2001. 

14.  In  this  regard,  on  December  11, 
2001,  the  Appraiser  determined  the  fair 
market  value  of  the  Property,  after  the 
improvements  were  substantially 
completed.  Specifically,  the  Appraiser 
established  the  fair  market  value  of  the 
north  wing  [i.e.,  the  Fund's  Unit  in  the 
Condo  Building)  and  the  south  wing 
(i.e.,  the  Local's  unit  in  the  Condo 
Building),  "as  condominiums,"  to  be 
S2.655.000.  and  $3,520,000, 
respectively.  According  to  the 
Appraiser,  condominiums  are,  rarely,  if 
ever,  the  size  of  the  units  in  the  Condo 
Building  which  are  the  subject  of  this 
proposed  exemption.  In  addition,  the 
Appraiser  noted  in  the  appraisal  report 
that  the  units  in  this  case  are  atypical 
due  to  their  multi-purpose  usage  which 
makes  finding  reasonable  comparables 
extremely  difficult.  In  establishing  the 
value  of  the  north  wing  and  the  south 
wing,  as  condominiums,  the  Appraiser 
gathered  information  in  the  general  area 
of  the  subject  on  sales  of  smaller  office 
condominiums  (850  to  4,100  square 
feet)  in  the  $85  to  $120  per  square  foot 
range.  In  this  regard,  the  Appraiser 
assigned  $120  per  square  foot  value  to 
the  north  wing  and  $105  per  square  foot 
value  to  the  Original  Building  plus  the 
south  wing.  In  assigning  these  values, 
the  Appraiser  considered  the  smaller 
size,  the  entirely  new  construction,  and 


the  higher  degree  of  flexibility  of  use  of 
the  north  wing  making  it  more 
marketable  and  more  valuable  relative 
to  the  south  wing,  which  though  larger 
is  less  flexible  because  it  includes  both 
the  renovated  older  structure  and  an 
auditorium. 

Based  on  its  review  of  the  appraisal 
report,  a  letter  from  the  Appraiser,  dated 
February  12,  2002,  and  discussions  with 
the  Appraiser,  IFS  concluded  that  the 
methodology  used  by  the  Appraiser  is 
reasonable  under  the  circumstances  and 
that  the  fair  market  value  of  $2,655,000 
for  the  Unit,  including  its  proportion  of 
the  underlying  land,  as  documented  in 
the  appraisal  report,  is  reasonable. 

15.  It  is  represented  that  the  entire 
cost  of  construction  has  been  measured, 
allocated  between  the  units,  and 
certified  as  correct  by  the  General 
Contractor.  In  this  regard,  it  is 
represented  that  the  total  cost  to 
construct  the  Fund's  Unit  in  the  Condo 
Building,  including  additional  expenses 
allocated  to  the  Fund's  Unit,  was 
$2,490,570.48.  It  is  represented  that, 
including  the  value  of  an  undivided 
interest  in  the  underlying  land  and 
other  general  common  propeHy,  the 
total  cost  of  the  Unit  is  $2,771,863 
(rounded). 

Accordingly,  IFS  represents  that 
based  on  the  "lower  of  cost  or  market" 
standard,  the  price  to  be  paid  for  an 
interest  in  the  Condo  by  the  Fund  is  the 
fair  market  value  of  the  Unit  of 
$2,655,000,  plus  customary  closing 
costs.  According  to  IFS,  closing  costs 
could  include  simple  interest  on  the 
price  paid  by  the  Fund  from  the  date  of 
the  valuation  by  the  Appraiser 
(December  11,  2001)  to  the  date  of  the 
closing,  at  a  rate  not  greater  than  the  rate 
paid  by  the  Building  Corporation  on  the 
construction  loan  during  such  period. 
However,  the  Department  has 
determined  that  as  a  condition  of  this 
exemption  the  costs  incurred  in 
coimection  with  the  purchase  by  the 
Fund  at  closing  may  not  include, 
directly  or  indirectly,  interest  incurred 
by  the  Building  Corporation  on  the 
construction  financing  loan  or  the 
permanent  financing  loan  from  the 
Bank. 

16.  In  order  to  finance  the  acquisition 
of  the  interest  in  the  Condo,  the  Fund 
will  obtain  permanent  financing  from 
the  Bank.  It  is  represented  that  the  Bank 
has  approved  a  loan  to  the  Fund  of  up 
to  $2  million  and  up  to  20  years.  In 
acquiring  the  interest  in  the  Condo  for 
$2,655,000,  plus  customary  closing 
costs,  the  Fund  intends  to  make  a  down 
payment  in  cash  of  no  less  than  $1 
million  dollars;  and  therefore,  expects  to 
borrow  approximately  $1.7  million.  It  is 
intended  that  the  Fund's  down  payment 
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on  the  purciiase  and  the  proceeds  from 
the  loan  by  the  Bank  to  the  Fund  will 
be  paid  to  the  Building  Corporation.  The 
Building  Corporation,  in  turn,  will  use 
the  money  it  receives  from  the  Fund  to 
reduce  the  Building  Corporation's 
outstanding  indebtedness  to  the  Bank. 

Pursuant  to  a  request  from  the 
Trustees,  the  Bank  has  offered  two  sets 
of  interest  rates  for  the  loan  between  the 
Bank  and  the  Fund.  The  first  interest 
rate  involves  a  floating  rate  of  prime 
plus  zero,  (currently  represented  to  be 
4.75%)  reset  daily  with  any  change  in 
the  prime  rate.  Payout  is  calculated  ov.er 
120  months  (ten  years)  of  level 
payments.  The  Fund's  Counsel  confirms 
that  the  loan  to  the  Fund  by  the  Bank 
will  have  level  payments  of  principal 
and  interest  over  120  months  and  does 
not  include  any  balloon  payment  by  the 
Fund  at  the  end  of  such  period.  In 
addition,  the  Fund  would  have  the 
choice  of  increasing  the  monthly 
payment  or  increasing  the  term  to  cover 
any  future  upward  changes  in  the  rate. 

The  second  interest  rate  involves  a 
rate  fixed  at  the  time  of  drawdowm  on 
the  loan  between  the  Bank  and  the  Fund 
at  the  Federal  Home  Loan  Bank  five  (5) 
year  rate  plus  200  basis  points, 
(currently  represented  to  be  7.00%).  The 
rate  would  be  reset  on  each  fifth 
anniversary  of  such  loan. 

The  Fund  has  indicated  that  it  wants 
to  and  expects  to  repay  the  loan  early. 
In  this  regard,  it  is  represented  that  in 
both  interest  rate  scenarios  discussed 
above,  there  is  no  prepayment  penalty, 
provided  the  source  of  the  funds  to 
prepay  is  from  contributions  to  or 
operations  of  the  Fund  (i.e.,  not  a 
refinancing).  The  loan  will  be  secured 
by  the  Unit,  including  rights  to  general 
common  elements  of  the  Condo,  and  by 
rents,  if  any,  generated  by  such  Unit,  but 
not  with  liens  on  any  other  Fund 
property.  It  is  represented  that  there  is 
no  cross  collateral  or  cross  defaults 
between  the  Fund's  loan  from  the  Bank 
and  the  Building  Corporation's  loan 
from  the  Bank. 

It  is  represented  that  the  choice 
between  the  two  pricing  structures  is  a 
matter  of  cost  and  risk  preference,  and, 
pursuant  to  the  Agreement,  is  within  the 
responsibility  and  authority  of  the 
Trustees,  not  IFS.  In  this  regard,  it  is 
represented  that  the  Trustees  reviewed 
these  two  offers  and  have  decided  to 
accept  the  variable  rate. 

17.  It  is  represented  that  the  Fund  has 
sufficient  cash  to  make  a  monthly 
mortgage  payment  to  the  Bank  and  also 
to  meet  its  ongoing  obligation  of 
providing  training  to  participants. 
Because  of  the  increase  in  employer 
contributions,  it  is  represented  that  the 
Fund  has  a  monthly  net  operating 


excess  of  approximately  $70,000  dollars. 
It  is  represented  that  the  contributions 
from  employers  after  the  current 
collective  bargaining  agreements  expire 
on  June  1,  2002,  will  be  sufficient  to 
meet  all  of  the  on-going  obligations  of 
the  Fund.  Furthermore,  it  is  represented 
that  even  a  decrease  in  employer 
contributions  of  10  percent  (10%)  or  20 
percent  (20%)  would  not  jeopardize 
operations  of  the  Fund.  In  support  of 
this  representation,  the  applicant 
submitted  a  Forecast  Statement  of  Cash 
Flows  of  the  Fund,  dated  on  June  20, 
2001,  prepared  by  Mr.  Schmitz,  the 
Fund's  certified  public  accountant. 
Based  on  Mr.  Schmitz's  analysis,  the 
applicant  maintains  that  a  decrease  in 
employer  contributions  of  10  percent 
(10%)  or  even  20  percent  (20%)  by 
December  2001,  would  only  reduce  the 
Fund's  monthly  operating  excess  from 
approximately  $70,000  dollars  to 
approximately  $63,583  and  $48,380 
dollars,  respectively. 

It  is  represented  that,  in  order  to 
evaluate  the  ability  of  the  Fund  to  own, 
finance  and  pay  for  an  interest  in  the 
Condo,  IFS  reviewed  the  Fund's 
financial  statements,  and  has  defined, 
reviewed,  and  tested  a  projection  of 
expected  future  cash  flows  of  the  Fund, 
dated  February  2,  2002.  prepared  by  Mr. 
Schmitz.  Based  on  its  review,  11 S  has 
concluded  that  the  Fund  is  highly  likely 
to  have  sufficient  net  cash  after  paying 
all  costs  of  maintaining  the  school  and 
training  the  members  to  be  able  to  make 
all  necessary  debt  service  payments  to 
retire  the  debt  within  its  terms  and  may 
also  accumulate  cash  during  the  period 
of  loan  servicing. 

It  is  represented  that  the  increase  in 
the  assets  of  the  Fund  is  largely  due  to 
a  negotiated  increase  in  contributions 
from  employers.  Under  the  current 
collective  bargaining  agreement,  the 
contribution  rate  to  the  Fund  was  one 
percent  (1%)  of  the  monthly  labor 
payroll  from  June  1,  1999.  until  August 
1, 1999.  Then  the  contribution  rate 
'increased  to  1.5  percent  (1.5%)  until 
June  1.  2000,  when  the  rate  further 
increased  to  2.5  percent  (2.5%).  In 
addition,  manhours  increased  from 
2,059.668  in  1998.  to  2.781.350  in  1999. 
to  3,190.710  in  2000,  and  to  3.652.569 
in  2001.  To  be  conser\'ative.  IFS 
assumed  2,921,000  manhours  for  2001- 
2002,  which  is  the  average  over  the  past 
four  (4)  vears  and  a  20  percent  (20%) 
reduction  from  the  2000-2001  level.  IFS 
also  assumed  only  a  one  percent  (1%) 
increase  in  manhours.  far  below  the 
actual  annual  compound  growth  over 
the  past  11  years  of  about  7.5  percent 
(7.5%). 

It  is  represented  that  the  current 
contract  expires  June  1.  2002.  IFS 


represents  that  both  the  Local  and  the 
employer  representatives  to  the  Fund 
expect  that  the  new  contract  will 
maintain  the  current  formula  and  the 
current  2.5  percent  (2.5%)  contribution 
rate  to  the  Fund.  In  this  regard,  IFS  has 
incorporated  this  into  its  base  case  and 
assumed  a  labor  rate  increase  of  two 
percent  (2%)  per  year. 

IFS  also  reviewed  the  level  and 
structure  and  nature  of  costs  anticipated 
for  the  operation  and  maintenance  of 
the  Fund's  Unit  in  the  Condo  and  the 
school,  as  computed  by  the  Fund's 
accountant.  IFS  notes  that  overall  the 
majority  of  the  costs  of  maintaining  and 
operation  the  Unit  are  fixed  on  an 
annual  basis.  The  costs  of  operating  the 
.school,  other  than  semi-fixed 
instructors'  salaries,  tend  to  be  variable 
with  the  number  of  students  taught. 
IFS's  assumptions,  in  this  regard,  were 
an  annual  3  percent  (3%)  increase  in 
personnel  costs  and  five  percent  (5%) 
increase  in  operating  costs  Accordingly, 
IFS  conservatively  assumed  expenses 
increasing  faster  than  revenues. 

Overall,  IFS  concluded  that  the  Fund 
can  reasonably  be  expected  to  make  all 
payments  of  interest  and  principal  on  its 
loan  to  acquire  the  property,  maintain 
the  property,  and  meet  its  expected 
training  obligations. 

18.  As  discussed  in  paragraph  5, 
above,  the  Fund's  Counsel  advised  IFS 
that,  consistent  with  Kentucky 
Horizontal  Property  Law.  ownership  of 
a  condominium  unit  includes  a 
proportional  undivided  interest  in  all 
the  land  within  the  condominium 
regime.  According  to  IFS.  this  structure 
addresses  the  concern  that  the  Fund 
would  own  only  improvements  and  not 
land.  In  addition.  IFS  has  addressed 
three  (3)  other  areas  of  concern  related 
to  this  ownership  of  the  land;  (1)  the 
septic  system;  (2)  the  status  of  the 
Garage;  and  (3)  the  ongoing  operating 
arrangements. 

With  regard  to  the  first  concern,  it  is 
represented  that  the  Original  Building 
was  serviced  by  a  septic  system.  It  is 
further  represented  that  the  Property, 
including  the  Original  Building,  is  now 
sen'ed  bv  city  sanitar>'  sewers.  The 
Building  Corporation  has  advised  IFS 
that  the  septic  system  has  been 
removed;  and  the  site  had  been 
inspected  and  found  free  of 
contamination.  Despite  environmental 
considerations  being  outside  the  scope 
of  IFS's  contract.  IFS  has  advised  the 
Trustees  to  ask  the  Building  Corporation 
to  indemnif\'  the  Fund  for  any 
preexisting  environmental  problems.  It 
is  IFS's  understanding  that  the  Fund 
will  receive  that  indemnity 

With  regard  to  the  second  concern, 
the  Property  includes  an  unheated 
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Garage  used  for  storage.  IPS  represents 
that  the  Garage  will  be  part  of  the 
common  elements  of  the  condominium 
regime. 

With  regard  to  the  third  concern, 
based  on  IFS  reading  of  the  relevant  law 
and  advice  from  the  Fund's  Counsel. 
IFS  understands  that  under  the  standard 
structure,  the  Local  would  have  60 
percent  (60%)  of  each  vote,  and  could 
thus  control  every  situation,  and 
relegate  the  Fund  to  having  no 
influence,  control,  or  even  input  into 
the  decisions  of  the  Board  of  Directors 
(Directors)  or  the  Council  of  Unit 
Owners  (the  Council).  The  Fund  would 
be  responsible  for  its  proportionate 
share  of  all  expenses,  but  would  have  no 
recourse  other  than  the  full  arbitration 
process  of  an  aggrieved  owner. 

IFS  has  concluded  that  this  situation 
would  not  be  in  the  interest  of  the  Fund, 
Accordingly,  as  the  Kentucky 
Horizontal  Property  Law  permits  other 
arrangements  by  agreement,  IFS  has 
directed  certain  changes  in  the 
Declaration  or  Master  Deed  to  provide 
the  Fund  with  greater  assured 
participation.  In  particular,  IFS  has 
directed  and  the  Building  Corporation 
has  agreed  that:  (a)  The  formula  for 
sharing  expenses  in  accordance  with 
respective  percentages  of  undivided 
interest  in  the  common  elements  of  the 
Condo  and  facilities  may  not  be  changed 
by  the  Council:  (b)  a  super  majority  of 
^/srds  of  ownership  interests,  rather  than 
a  simple  majority,  is  necessary  to 
constitute  a  quoriun:  (c)  rather  than  a 
majority  of  ownership  interests  being 
able  to  elect  each  of  tJie  Directors,  the 
owner  of  the  Local's  unit  will  appoint 
two  Directors  and  the  owner  of  the 
Fund's  Unit  will  appoint  one;  and  (d) 
exceeding  the  annual  budget  increase 
caps  requires  a  -/irds  vote  of  the 
ownership  interests,  rather  than  a 
simple  majority. 

19.  In  conclusion,  subject  to  certain 
caveats  listed  below,  and  subject  to  all 
of  the  terms  of  the  Agreement,  IFS  finds 
that  the  purchase  of  the  Unit  at  a  price 
of  $2,655,000.  plus  reasonable  closing 
costs  and  legal  fees,  is  in  the  interest  of 
the  Fund.  IFS's  conclusion  is  subject  to 
the  following  caveats:  (a)  The  changes  in 
representation  on  the  Council  and  the 
Directors  are  incorporated  into  the 
Declaration  or  Master  Deed  and  the 
Council  Bylaws;  (b)  the  Fund's  Counsel 
has  reviewed  and  approved  the 
Condominium  Sale  Contract,  the 
Declaration  or  Master  Deed,  and  all 
other  documents  pertaining  to  the 
proposed  transaction;  (c)  the  loan 
between  the  Bank  and  the  Fund  does 
not  exceed  $2  million  in  principal,  and 
contains  the  basic  rate,  payment,  and 
maturity  structure  described  in  IFS's 


report,  dated  March  13,  2001,  and  has 
been  reviewed  and  approved  by  the 
Fund's  Counsel;  and  (d)  all  legal  and 
physical  conditions  normally  evaluated 
in  connection  with  a  commercial  real 
estate  transaction  (including  but  not 
limited  to  environmental,  title, 
Americans  with  Disabilities  Act)  have 
been  evaluated  and  the  Fund's  Counsel 
has  determined  that  there  are  no 
material  problems.  With  regard  to  caveat 
(a)  above,  the  Fund's  Counsel  has  filed 
with  the  Department  a  copy  of  the 
Master  Deed  and  a  draft  of  the  Bylaws 
containing  the  changes  required  by  IFS 
in  its  March  13.  2002,  report.  Further, 
the  Fund's  Counsel  has  represented  that 
caveats  (b),  (c),  and  (d)  above  have  been 
satisfied. 

20.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  purchase  of  an  interest  in  the 
Condo  by  the  Fund  is  a  one-time 
transaction  for  cash; 

(b)  the  Trustees,  acting  as  named 
fiduciary  on  behalf  of  the  Fund,  prior  to 
entering  the  transaction,  will  determine 
that  the  transaction  is  feasible,  in  the 
interest  of  the  Fund,  and  protective  of 
the  participants  and  beneficiaries  of  the 
Fund; 

(c)  the  proposed  transaction  will  not 
be  entered  until  IFS.  after  analyzing  the 
relevant  terms  of  such  transaction,  has 
advised  the  Trustees  that  proceeding 
with  such  transaction  would  be  in  the 
interest  of  the  Fund; 

(d)  the  purchase  price  paid  by  the 
Fund  for  the  interest  in  the  Condo  is  the 
lesser  of:  (a)  The  total  amount  actually 
expended  by  the  Building  Corporation 
in  the  construction  of  the  Unit  in  the 
Condo  Building,  as  documented  in 
writing  and  approved  by  IFS.  plus  the 
value  of  that  portion  of  the  land 
underlying  such  Unit,  which  is 
equivalent  to  the  percentage  of  the 
square  footage  of  such  Unit  to  the  total 
square  footage  in  the  Condo  Building, 
plus  the  value  of  the  same  portion  of 
anv  other  common  elements  of  the 
Condo;  or  (b)  the  fair  market  value  of  the 
Fund's  interest  in  the  Condo,  as 
determined  by  the  Appraiser,  as  of  the 
date  of  the  transaction,  provided  that 
such  value  does  not  exceed  $2,655,000. 
the  fair  market  value  of  the  Fund's 
interest  in  the  Condo.  as  determined  by 
such  Appraiser,  as  of  December  11. 
2001; 

(e)  the  Fund  will  not  pay  any 
commissions,  sales  fees,  or  other  similar 
payments  to  any  party  as  a  result  of  the 
proposed  transaction,  and  the  costs 
incurred  in  connection  with  the 
purchase  by  the  Fund  at  closing  will  not 


include,  directly  or  indirectly,  interest 
incurred  by  the  Building  Corporation  on 
the  construction  financing  loan  or  the 
permanent  financing  loan  from  the 
Bank; 

(f)  the  terms  of  the  transaction  are  no 
less  favorable  to  the  Fund  than  terms 
negotiated  under  similar  circumstances 
at  arm's  length  with  unrelated  third 
parties; 

(g)  the  Fund  will  not  purchase  the 
interest  in  the  Condo  or  take  possession 
of  the  Unit  in  the  Condo  Building  until 
such  Unit  is  substantially  completed: 

(h)  the  Fund  has  not  been,  is  not,  and 
will  not  be  a  party  to  the  construction 
financing  loan  or  the  permanent 
financing  loan  between  the  Building 
Corporation  and  the  Bank; 

(i)  under  the  terms  of  the  loan 
agreement  between  the  Bank  and  the 
Fund,  the  Bank,  in  the  event  of  a  default 
by  the  Fund,  has  recourse  only  against 
the  interest  in  the  Condo  and  not  against 
the  general  assets  of  the  Fund;  and 

(j)  under  the  terms  of  the  loan 
agreement  between  the  Bank  and  the 
Building  Corporation,  in  the  event  of 
default  by  the  Building  Corporation,  the 
Bank  has  no  recourse  against  any  assets 
of  the  Fund. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  publication  in  the  Federal 
Register  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  include  Mr. 
George,  the  Chairman  of  the  Fund,  and 
each  participant  in  the  Fund. 

It  is  represented  that  these  two  classes 
of  interested  persons  will  be  notified 
through  different  methods.  In  this 
regard,  notification  will  be  provided 
within  seven  (7)  calendar  days  of  the 
date  of  publication  of  the  Notice  in  the 
Federal  Register,  to  all  participants  in 
the  Fund  by  posting  on  the  general 
bulletin  board  at  the  Existing  Facility 
and  by  posting  at  the  union  hall.  Such 
postings  will  contain  a  copy  of  the 
Notice,  as  it  appears  in  the  Federal 
Register  on  the  date  of  pubhcation,  plus 
a  copy  of  the  supplemental  statement 
(the  Supplemental  Statement),  as 
required,  pursuant  to  29  CFR 
2570.43(b)(2),  which  will  advise 
interested  persons  of  their  right  to 
comment  and  to  reauest  a  hearing. 

It  is  represented  tnat  notification  will 
also  be  provided  to  Mr.  George  by  first 
class  mail,  postage  prepaid,  return 
receipt  requested  within  seven  (7) 
calendar  days  of  the  date  of  publication 
of  the  Notice  in  the  Federal  Register, 
Such  mailing  will  contain  a  copy  of  the 
Notice,  as  it  appears  in  the  Federal 
Register  on  the  date  of  publication,  plus 
a  copy  of  the  Supplemental  Statement, 
as  required,  pursuant  to  29  CFR 
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2570.43(b)(2).  which  will  advise  Mr. 
George  of  his  right,  as  Chairman  of  the 
Fund,  to  comment  and  to  request  a 
hearing. 

The  Department  must  receive  all 
written  comments  and  requests  for  a 
hearing  no  later  than  thirty  (30)  days 
from  the  later  of.  (1)  The  date  a  copy  of 
the  Notice  and  a  copy  the  Supplemental 
Statement  were  posted  at  the  Existing 
Facility  and  the  union  hall:  or  (2)  the 
date  Mr.  George  receives  a  copy  of  the 
Notice  and  a  copy  of  the  Supplemental 
Statement  in  the  mail. 
FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the 
Department,  telephone  (202)  693-8551 
(This  is  not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciar.- 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  cf  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 


application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  19th  day  of 
.•\pril.  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
I'.S.  Department  of  Labor. 
jFR  Doc.  02-10321  Filed  4-25-02:  8:45  am) 
BILUNG  CODE  4510-29-P 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs  Advisory 
Committee 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

\'ame:  Office  of  Polar  Programs  Advisory 
Committee  (1130). 

Dates/Time  May  l.i.  2002;  8:30  am  to  5 
pm.  May  14.  2002;  8:30  am  to  2:00  pm. 

PytJCf.- National  Science  Foundation.  4201 
Wilson  Blvd..  Room  1235,  .Arlington.  VA. 

Type  of  Meeting:  Open. 

Contract  Person:  Brenda  Williams,  Office 
of  Polar  Programs  (OPP).  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  (703)  292-8030. 

Minutes:  May  be  obtained  from  the  contact 
person  list  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Discussion  of  NSF-wide 
initiatives,  long-range  planning  and  GPR.\ 

Dated:  April  23.  2002 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  02-10294  Filed  4-25-02;  8:45  ami 
BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Westinghouse  Electric  Company; 
Notice  of  Receipt  of  Application  for 
Final  Design  Approval  and  Standard 
Design  Certification  of  the  API 000 
Standard  Plant  Design 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC. 
the  Commission)  has  received  an 
application  from  Westinghouse  Electric 
Company  dated  March  28,  2002,  filed 
pursuant  to  section  103  of  the  Atomic 
Energy  Act  and  Title  10  of  the  Code  of 


Federal  Regulations  (10  CFR)  part  52. 
for  the  final  design  approval  and 
standard  design  certification  of  the 
APlOOO  Standard  Plant  Design. 

The  APlOOO  design  is  based  on  the 
AP600  design,  which  was  certified  on 
December  16.  1999.  The  APlOOO  design 
is  an  approximately  1100  megawatts 
electric  pressurized  water  reactor  plant 
design  in  which  passive  safety  systems 
are  used  for  the  ultimate  safety 
protection  of  the  plant.  All  of  the  safety 
systems  are  designed  to  be  passive, 
where  natural  forces,  such  as  gravity, 
natural  circulation,  and  stored  energy 
(in  the  form  of  pressurized  accumulators 
and  batteries),  are  used  as  the  motive 
forces  of  these  systems.  The  APlOOO 
application  includes  the  entire  power 
generation  complex,  except  those 
elements  and  features  considered  site- 
specific.  The  acceptability  of  the 
tendered  application  for  docketing  and 
other  matters  relating  to  the  requested 
rulemaking  pursuant  to  10  CFR  52.51 
for  design  certification,  including 
provisions  for  participation  of  the 
public  and  other  parties,  will  be  the 
subject  of  subsequent  Federal  Register 
notices. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencvwide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
\iM'w.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdr<e>nrc.gov. 

Dated  at  Rockville,  Mary^land.  this  22nd 
day  of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
James  E.  Lyons. 

Director.  New  Reactor  Licensing  Project 
Office,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  02-10308  Filed  4-25-02.  8:45  am] 

BILLING  CODE  7590-01 -P 


U.S.  COMMISSION  ON  OCEAN  POLICY 

Public  Meeting 

agency:  U.S.  Commission  on  Ocean 

Policy. 

ACTION:  Notice 


summary:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  its  fifth  regional 
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meeting,  the  Commission's  seventh 
public  meeting,  to  hear  and  discuss 
coastal  and  ocean  issues  of  concern  to 
Hawaii  and  the  Pacific  Islands. 
DATES:  Public  meetings  will  be  held 
Monday,  May  13,  2002  from  1  p.m.  to 
6  p.m.  and  Tuesday.  May  14,  2002  from 
8:30  a.m.  to  6  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Renaissance  Ilikai  Waikiki  Hotel.  Bora 
Bora/Moorea  Ballroom.  1777  Ala  Moana 
Boulevard,  Honolulu,  HI  96815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street,  NW.. 
Washington!!  DC,  20036,  202-418-3442. 
schaff@oceancommission  .gov. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Public  Law  106-256.  Section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  non- 
governmental organizations,  comments 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  May  6.  2002  to  the 
meeting  Point  of  Contact.  A  public 
comment  period  is  scheduled  for 
Tuesday.  May  14.  The  agenda  for  the 
meeting,  including  the  specific  time  for 
the  public  comment  period,  and 
guidelines  for  making  public  comments 
will  be  posted  on  the  Commission's 
website  at  http:// 

www.oceancommission.gov  prior  to  the 
meeting. 

Dated:  .April  22,  2002. 
Admiral  lames  D.  Watkins,  USN  (ret.). 
Chairman,  U.S.  Commission  on  Ocean  Policy. 
[FR  Doc.  02-10269  Filed  4-25-02;  8:4,t  ami 
BILLING  CODE  6820-WlfM> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
38-45 


agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 


revised  information  collection.  RI  38- 
45,  We  Need  the  Social  Security 
Number  of  the  Person  Named  Below,  is 
used  by  the  Civil  Service  Retirement 
System  and  Federal  Employees 
Retirement  System  to  identify  the 
records  of  individuals  with  similar  or 
the  same  names.  It  is  also  needed  to 
report  payments  to  the  Internal  Revenue 
Service. 

Approximately  3.000  RI  38-45  forms 
are  completed  annually.  Each  form 
requires  approximately  5  minutes  to 
complete.  The  annual  estimated  burden 
is  250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey®opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  May  28. 
2002. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton.  Chief. 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management.  1900  E 
Street.  NW.,  Room  3349A,  Washington, 
DC  20415-3540;  and. 
Joseph  Lackey.  0PM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington.  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATION  COORDINATION — 
CONTACT:  Donna  G.  Lease,  Team  Leader, 
Desktop  Publishing  and  Printing  Team, 
Budget  and  Administrative  Services, 
Division.  (202)  606-0623. 

Kay  Coles  James, 

Director.  Office  of  Personnel  Management. 
|FR  Doc.  02-10137  Filed  4-25-02;  8:45  am) 

BILLING  COO€  632S-50-4> 


PRESIDIO  TRUST 

Notice  of  Public  Meeting 

AGENCY:  The  Presidio  Trust. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  §  103(c)(6) 
of  the  Presidio  Trust  Act,  16  U.S.C. 
460bb  note,  Title  I  of  Pub.  L.  104-333. 
110  Stat.  4097,  and  in  accordance  with 
the  Presidio  Trust's  bylaws,  notice  is 
hereby  given  that  a  public  meeting  of 
the  Presidio  Trust  Board  of  Directors 
will  be  held  from  6  p.m.  to  9  p.m.  on 
Tuesday,  May  21,  2002,  at  the  Officers' 
Club,  50  Moraga  Avenue,  Presidio  of 
San  Francisco,  California.  The  Presidio 
Trust  was  created  by  Congress  in  1996 
to  manage  approximately  eighty  percent 


of  the  former  U.S.  Army  base  known  as 
the  Presidio,  in  San  Francisco, 
California. 

The  purposes  of  this  meeting  are  to; 
(1)  Receive  a  staff  report  regarding  the 
Presidio  Trust  Management  Plan,  Land 
Use  Policies  for  Area  B  of  The  Presidio 
of  San  Francisco,  including  a  summary 
of  plan  contents  and  changes 
incorporated  based  on  public  comments 
on  the  draft  plan  known  as  the  Draft 
Presidio  Trust  Implementation  Plan  and 
the  associated  Draft  Environmental 
Impact  Statement;  (2)  receive  a  staff 
report  and  take  action  regarding 
recognition  of  key  staff  members 
involved  in  the  planning  process;  and 
(3)  receive  public  comment  in 
accordance  with  the  Trust's  Public 
Outreach  Policy. 

TIME:  The  meeting  will  be  held  from  6 
p.m.  to  9  p.m.  on  Tuesday.  May  21. 
2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Officers'  Club,  50  Moraga  Avenue, 
Presidio  of  San  Francisco. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Cook,  General  Counsel,  the 
Presidio  Trust,  34  Graham  Street.  P.O. 
Box  29052,  San  Francisco,  California 
94129-0052,  Telephone;  (415)  561- 
5300. 

Dated:  April  22.  2002. 
Karen  A.  Cook, 
General  Counsel. 

[FR  Doc.  02-10272  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  4310-4R-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  April  29, 
2002; 

An  open  meeting  will  be  held  on  Tuesday, 
April  30,  2002,  in  Room  6600,  at  10  a.m.,  and 
a  closed  meeting  will  be  held  on  Wednesday, 
May  1.  2002.  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  (9)(B),  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
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(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  April 
30,  2002.  will  be: 

1.  The  Commission  will  consider 
proposing  rules  that  would  require 
companies  to  discuss  "critical 
accounting  estimates"  in  their 
"Management's  Discussion  and 
Analysis"  (MD&A)  section  of  annual 
reports,  registrations  statements,  proxy 
and  information  statements.  Quarterly 
updates  to  disclose  material  changes 
would  be  required  under  the  proposals. 
The  proposed  disclosure  is  designed  to 
provide  additional  key  information 
about  a  company's  financial  statements 
to  enhance  investors'  understanding  of 
a  company's  financial  condition  and  to 
provide  information  about  the  quality 
of,  and  potential  variability  of,  a 
company's  earnings.  The  proposed 
amendments  reflect  the  changes  to 
MD&A  rules  that  the  Commission 
announced  its  intention  to  propose  in 
Press  Release  2002-22  on  February  13, 
2002. 

2.  The  Commission  will  consider  a 
recommendation  to  issue  an  exemptive 
order  under  Section  36  of  the  Exchange 
Act,  which  would  permit  broker-dealers 
to  pledge  a  wider  range  of  collateral 
when  entering  into  borrowing 
transactions  governed  by  paragraph 
(b)(3)  of  Rule  15c3-3.  The  provisions  in 
this  paragraph  apply  when  broker- 
dealers  borrow  hilly  paid  and  excess 
margin  securities  from  customers.  The 
conditions  for  such  borrowings  include 
the  requirement  that  broker-dealers 
provide  customers  with  full  collateral 
consisting  of  certain  specified  financial 
instruments  or  cash.  The  order  would 
expand  the  types  of  collateral  that  could 
be  provided,  subject  to  certain 
conditions  in  addition  to  those  required 
in  the  Rule. 

The  Commission  also  will  consider  a 
recommendation  to  delegate  its 
authority  to  issue  such  orders  regarding 
permissible  collateral  to  the  Director  of 
the  Division  of  Market  Regulation. 

3.  The  Commission  willconsider  a 
proposal  to  amend  Rule  31-1  under  the 
Securities  Exchange  Act  of  1934  to 
clarify  how  to  calculate  assessments  that 
are  required  to  be  paid  by  national 
securities  exchanges  and  national 
securities  associations  pursuant  to 
Section  31(d)  of  the  Exchange  Act  for 
security  futures  transactions.  The 
proposed  amendments  to  Rule  31-1  also 
would  provide  guidance  on  how  to 
calculate  fees  that  are  required  to  be 
paid  by  national  securities  exchanges 
and  national  securities  associations 
pursuant  to  Sections  31(b)  and  (c)  of  the 
Exchange  Act.  respectively,  for  sales  of 


securities  that  result  from  the  physical 
settlement  of  security  futures. 

4.  The  Commission  will  consider  a 
recommendation  to  propose 
amendments  to  Rules  lOf-3.  12d3-l. 
17a-6,  17d-l,  and  17e-l  and  new  Rule 
17a-10  under  the  Investment  Company 
Act  of  1940.  The  proposed  amendments 
to  Rules  17a-6  and  17d-l  would 
expand  the  current  exemptions  for 
investment  companies  to  enter  into 
principal  transactions  and  joint 
arrangements  with  portfolio  companies 
that  are  affiliated  with  an  investment 
company  because  the  investment 
company  controls  the  portfolio 
company,  or  owns  more  than  five 
percent  of  the  portfolio's  voting 
securities.  The  proposed  amendments  to 
Rules  lOf-3,  12d3-l,  and  17e-l  and 
new  Rule  17a-10  would  permit 
investment  companies  and  their 
affiliated  subadvisers  to  enter  into  a 
variety  of  transactions  together  without 
first  obtaining  an  exemptive  order  from 
the  Commission. 

The  Commission  also  will  consider 
whether  to  adopt  amendments  to  Rule 
lOf-3  under  the  Investment  Company 
Act  of  1940.  Rule  lOf-3  permits 
investment  companies  to  purchase 
certain  securities  in  an  underwriting  in 
which  an  affiliated  underwriter  is 
participating.  The  amendments  to  Rule 
lOf-3  would  include  government 
securities  among  the  types  of  securities 
that  investment  companies  may 
purchase  under  the  rule. 

5.  The  Commission  will  consider 
whether  to  amend  its  rules  to  delegate 
authority  to  the  Secretary  of  the 
Commission  to  enter  orders  instituting 
previously  authorized  administrative 
proceedings  based  on  the  entry  of  an 
injunction  or  a  criminal  conviction. 

Because  the  open  meeting  will  be 
held  in  Room  6600.  there  will  be  limited 
seating  available.  Additional  seating 
will  be  provided  in  Room  lC50,  where 
there  will  be  a  simultaneous  telecast  of 
the  meeting.  The  meeting  also  will  be 
audio  webcast  live  at  ^^^^'\^■.sec.gov/ 
news/openmeetings.shtml. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday.  May 
1.  2002.  will  be:  institution  and 
settlement  of  injunctive  actions;  and 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretarv-  at  (202)  942-7070. 


Dated  April  23.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary'. 

|FK  Doc,  02-1038.'i  Filed  4-23-02;  4:10  pml 
BILUNC  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45784;  File  No.  SR-Amex- 
2002-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Options  Trading  Fees 

April  18,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  on  March  1. 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(the  "Commission  ")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  Amex 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  April  16,  2002."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  and  Amendment  No.  1  from 
interested  persons. 

I.  Self-Regulator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  proposed  to  amend 
one  of  its  options  trading  fees  under  File 
No.  SR-Amex-2002-11,''  which  was 
filed  for  immediate  effectiveness 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act.''  The  Exchange  now  seeks  to 
impose  this  fee  change,  as  set  forth  in 
File  No.  SR-Amex-2002-11  and 
described  below,  as  of  December  1. 
2001. 


M5L:.S.C  78s(b)(l). 

n7CFR240.19b-4. 

"  See  letter  from  Clair  P  McGrath.  Vice  President 
and  Deputy  General  Counsel,  Amex.  to  Nancy 
Sanow.  Assistant  Direttor.  Division  of  Market 
Regulation.  Commission,  dated  .^pnl  12.  2002 
("Amendment  No.  1").  In  Amendment  No.  I.the 
,\mex  amended  the  proposal  to  incorporate  the 
Exchange's  reasons  for  not  chargmg  specialists  and 
registered  options  traders  the  recent  increase  in 
transaction,  comparison  and  floor  brokerage  fees  for 
accommodation  trades  or  trades  executed  pursuant 
to  reversals  and  conversions,  dividend  spreads,  and 
box  spreads  Amex  also  provided  an  explanation  of 
the  December  1.  2001  implementation  date  for  the 
elimination  of  the  fee  cap. 

*  .Sep  Securities  Exchange  Act  Release  No.  45783 
(April  18.  2002)  for  a  description  of  these  fees 
changes. 

5  15U.S.C.  78s(b)(3)(A)(ii|, 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  recently  (1)  increased 
transaction,  comparison  and  brokerage 
fees  for  all  specialist  and  registered 
options  trader  transactions  in  both 
equity  and  index  options:*^  and  (2) 
eliminated  the  cap  on  the  number 
options  contracts  subject  to  the 
transaction,  comparison  and  floor 
brokerage  fees  on  a  given  day.'  This  fee 
increase  went  into  effect  on  December  1 , 
2001. « 

The  Exchange  also  determined,  at  the 
time,  that  accommodation  trades  (also 
known  as  "Cabinet  Trades") ''  and  trades 
occurring  as  part  of  certain  types  of 
strategies  would  continue  to  be  eligible 
for  the  cap  on  that  portion  of  the 
transaction,  option  clearance  and  floor 
brokerage  fees  that  represented  the 
increase  in  fees.  Thus,  for  contracts 
executed  in  excess  of  3,000  on  a  given 
day,  the  transaction  fee  increase  of 
$0.09,  the  options  comparison  fee 
increase  of  $0.01  and  the  floor  brokerage 
fee  increase  of  $0.02  were  to  be 
reimbursed.  Transaction,  options 


'•The  options  fees  were  increased  as  follows:  (1) 
The  Options  Transaction  Fee  per  contract  side  was 
increased  from  SO.  17  to  S0.2fi  for  equity  options  and 
from  SO.  12  to  S0.21  for  index  options;  (2)  the 
options  comparison  fee  was  increased  from  S0.04  to 
S0.05  per  contract  side;  and  (3)  the  floor  brokerage 
fee  per  contract  side  was  increased  from  S0.03  to 
S0.05. 

"  See  Securities  Exchange  Act  Release  No.  45163 
(December  18.  2001).  66  FR  66958  (December  27. 
2001)  (notice  of  filing  and  immediate  effet:tiveness 
of  File  No.  SR-.'\mex-2001-101). 

"See  Securities  Exchange  Act  Release  No.  45360 
(januarv  29.  2002).  67  FR  5626  (Februarv  6.  2002) 
(order  approvmg  File  No.  .SR-Amex-2001-102). 
The  Exchange  represents  that  it  intended  to 
eliminate  the  fee  cap  as  of  October  1.  2001. 
However,  due  to  a  delay  in  the  reprogramming  of 
the  changes  for  the  Exchange's  Finance  Division, 
the  fee  cap  elimination  did  not  go  into  effect  until 
December  1.  2001. 

''  See  Ext:hange  Rule  959  for  a  description  of  an 
accommodation  trade. 


comparison  and  floor  brokerage  fees 
were  to  continue  to  be  charged  for  only 
the  first  3,000  contracts  executed  as  an 
accommodation  trade  or  pursuant  to  one 
of  the  following  .strategies:  (1)  Reversals 
and  conversions; '"  (2)  dividend 
spreads; ' '  and  (3)  box  spreads. '^ 

The  Exchange  proposes  not  to  charge 
the  recent  increase  in  transaction, 
comparison  and  floor  brokerage  fees  (a 
total  increase  of  $0.12)  for  the  entire 
number  of  contracts  executed  as  an 
accommodation  trade  or  pursuant  to  one 
of  the  above  strategies.  Thus,  specialists 
and  registered  traders  will  pay  a  (1) 
transaction  fee  of  only  $0.17  for  equity 
options  and  $0.12  for  index  options;  (2) 
comparison  fee  of  $0.04;  and  (3)  floor 
brokerage  fee  of  $0.03  for  contracts 
executed  as  an  accommodation  trade  or 
pursuant  to  a  reversal  or  conversion,  a 
dividend  spread  or  a  box  spread. 

The  Exchange  proposes  not  to  apply 
the  fee  increases  to  accommodation 
transactions  in  order  to  encourage 
specialists  and  registered  options 
traders,  by  keeping  fees  low,  to  provide 
liquidity  as  an  accommodation  to 
investors  seeking  to  close  out  worthless 
option  positions.  In  addition,  the 
Exchange  proposes  not  to  apply  the  fee 
increases  to  reversals,  conversions, 
dividend  spreads  and  box  spreads  in 
order  to  encourage  specialists  and 
registered  options  traders,  by  keeping 
fees  low,  to  provide  liquidity  for  these 
types  of  financing  strategies.  The 
Exchange  represents  that  these 
financing  strategies  are  usually  entered 
into  by  professionals  whose  profit 
margins  are  generally  narrow.  In 
addition,  the  Exchange  states  that  it  has 
determined  to  keep  fees  for 
accommodation  transactions  and  spread 
strategies  comparable  with  the  fees 
charged  by  other  options  exchanges  for 
these  types  of  transactions. 

The  Exchange  represents  that  its 
billing  system  is  unable  to  distinguish 
among  these  types  of  transactions; 
therefore,  it  has  developed  a  manual 
procedure.  Specifically,  within  thirty 
calendar  days  of  the  particular 


'"A  "conversion"  is  a  strategy  in  which  a  long 
put  and  a  short  call  with  the  same  strike  price  and 
expiration  date  are  combined  with  long  underlying 
stock  to  lock  in  a  nearly  riskless  profit.  A  "reversal' 
is  a  strategy  in  which  a  short  put  and  long  call  with 
the  same  strike  price  and  expiration  date  are 
combined  with  short  stock  to  lock  in  a  nearly 
riskless  profit. 

"  A  "dividend  spread"  is  any  trade  done  within 
a  defined  lime  frame  in  which  a  dividend  arbitrage 
can  b<'  achieved  between  any  two  (2)  deep-fn-the- 
money  options. 

'^  A  "box  spread"  is  a  spread  strategy  that 
involves  a  long  call  and  short  put  at  one  strike  price 
as  well  as  a  short  call  and  long  put  at  another  strike 
price.  This  is  a  synthetic  long  stock  position  at  one 
strike  price  and  a  synthetic  short  stock  position  at 
another  strike  price. 


tr£tnsaction  date,  a  Fee  Reimbursement 
Form  must  be  completed  and  submitted 
to  the  Exchange.  Upon  acceptance,  the 
Exchange  will  deliver  to  that  member's 
clearing  firm  a  reimbursement  check  in 
the  amount  of  the  transaction,  clearance 
and  brokerage  fee  increases  (a  total  of 
SO. 12)  charged  on  contracts  executed 
pursuant  to  an  accommodation  trade  or 
one  of  the  strategies  described  above. 

The  Exchange  proposed  these  fee 
changes  in  File  No.  SR-Amex-2002-11, 
which  became  effective  upon  filing  with 
the  Commission.  1  *  The  Exchange  now 
proposes  to  make  this  fee  change 
retroactive  to  the  date  of  imposition  of 
the  fee,  which  was  on  December  1, 
2001. '■»  The  Exchange  believes  that  due 
to  the  paperwork  involved  in  obtaining 
a  reimbursement  of  these  trading  fees  it 
would  be  easier  on  its  membership  if 
the  revision  could  coincide  with  the 
imposition  of  the  fee.  In  addition,  given 
that  the"Exchange  has  increased  a 
number  of  fees  to  its  membership  in 
recent  months,  it  believes  that  the 
implementation  of  any  type  of  reduction 
in  fees  should  be  put  in  place  as  soon 
as  possible. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act  '^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  '^  in  particular  in  that  it 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition, 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


'"•Sep  Securities  Exchange  Act  Release  No.  45783 
(April  18.  2002).  The  proposal  became  effective  on 
April  16.2002. 

'■•This  proposal  to  revise  the  recently  adopted 
options  trading  fees  was  originallv  submitted  on 
lanuary  14,  2002  (File  No.  SR-Amex-2002-04).  The 
Commission  rejected  the  filing,  stating  that  it  was 
unable  to  accept  filing  pursuant  to  Section 
19(b)(3)(A)  because  of  the  Exchange's  request  to 
apply  the  fee  reduction  retroactively. 

'MSU.S.C.  78f(b). 

16  15U.S.C.  78f(b)(4). 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  vn-itten 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-12  and  should  be 
submitted  by  May  1 7.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- '^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-10311  Filed  4-25-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45794;  File  No.  SR-Amex- 
00-60] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  Nos.  1  and  2 
Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  the  Use  of 
Handheld  Terminals  by  Floor  Brokers 
and  Registered  Options  Traders  and  to 
the  Exchange's  Audit  Trail  Rules 

.Aipril  22.  2002. 

I.  Introduction 

On  December  1 1 ,  2000.  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposal  relating  to  the 
use  of  handheld  terminals  ("HHTs ')  by 
the  Exchange's  floor  brokers  and 
registered  options  traders  ("ROTs")  and 
to  the  Exchange's  audit  trail  rules.  On 
May  15,  2001,  Amex  submitted 
Amendment  No.  1  to  the  proposal,^  and 
on  July  27.  2001,  Amex  submitted 
Amendment  No.  2  to  the  proposal.''  The 
Commission  published  the  proposed 
rule  change,  as  amended,  in  the  Federal 
Register  on  August  8,  2001.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended. 

II.  Description  of  the  Proposal 

A.  Mandatory  Use  of  HHTs  by  Brokers 
and  ROTs  and  Codification  of  Handheld 
Terminal  Policy 

In  the  mid-1990s,  the  Exchange's 
ROTs  began  to  make  extensive  use  of 
proprietary  HHTs  that  were  linked  to 
their  home  offices  bv  wireless  data 


'-17CFR2O0.3O-3(a)(12). 


M5  U.S.C.  78s(b)(l). 

2  17CFR240  19b-4 

'See  letter  from  William  Floyd-lones,  .\ssistant 
Genera!  Counsel.  Legal  &  Regulatory  Policy 
Division.  ,^mex,  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  dated  May  15,  2001  (Amendment 
No.  1").  In  Amendment  No  1,  Amex  revised  the 
proposal  to  clarify  that  its  new  Hand  Held  Terminal 
Policy  would  apply  to  both  wired  as  well  as 
wireless  terminals,  and  to  make  technical 
corrections  to  the  proposed  rule  text 

'See  letter  from  William  Floyd-lones,  Assistant 
General  Counsel,  Legal  8t  Reguialor\  Policy 
Division,  Amex,  to  Nancy  Sanow,  .^ssistant 
Director,  Divison  of  Market  Regulation. 
Commission,  dated  luly  26,  2001  (Amendment  No 
2").  In  .Amendment  No.  2,  .Amex  revised  and 
resubmitted  its  statement  of  the  purpose  of,  and  the 
statutory  basis  for,  the  proposed  rule  change 
However,  Amex  did  not  make  any  revisions  to  the 
proposed  rule  text 

^  See  Securities  Exchange  Act  Release  No.  44647 
(August  8.  2001),  66  FR  41632 


transmission  technologies,  Amex  has 
stated  that  the  rapid  proliferation  of 
these  devices  raised  concerns  with 
broadcast  interference,  systems 
disruption,  antenna  location,  exhaustion 
of  system  capacity,  and  appropriate 
regulator}'  oversight  of  data 
communications.  As  a  result  of  these 
considerations  and  in  light  of  similar 
developments  on  other  exchanges, 
Amex  built  a  Wireless  Data 
Communications  Infrastructure 
("Infrastructure")  and  adopted  a 
Wireless  Communications  Policy  to 
regulate  the  use  of  these  devices,'"'' 

Since  the  inception  of  the  Wireless 
Communications  Policy.  Amex  has 
allowed  members  to  develop  their  own 
HHT  applications,  subject  to  review  by 
the  Exchange  to  ensure  compliance  with 
its  rules  and  compatibility  with  its 
svstems.  Amex  also  required  members 
to  use  the  Infrastructure  [i.e.,  Amex 
antennas,  base  stations,  network,  etc.)  to 
transmit  communications  to  and  from 
HHTs  and  to  conform  their  proprietary 
technologies,  at  their  cost,  to  the 
requirements  of  the  Infrastructure. 

,\mex  introduced  a  Booth  Automated 
Routing  System  ("BARS")  in  late  2000 
BARS  is  an  order  routing  system  with 
no  order  execution  capabilities.  Brokers 
can  program  different  algorithms  for 
each  Amex  security  into  BARS  to  cause 
certain  orders  to  be  routed  to  the 
specialist  for  execution  or  "booking," 
and  others  to  be  routed  to  the  broker's 
booth  on  the  Amex  floor.  Booth  clerks 
also  can  enter  orders  into  BARS  that  are 
telephoned  to  the  floor  (i.e  ,  orders  that 
are  not  systematized  when  they  arrive 
on  the  Exchange).  In  August  2001. 
Amex  enhanced  the  functionality  of 
BARS  bv  introducing  a  wireless  retail 
application  system  ( "BARS/HHT  ")  that 
provides  communications  between 
member  firm  booth  personnel  and  floor 
brokers  with  HHTs  using  the 
Infrastructure.  As  of  April  1,  2002.  all 
Amex  floor  brokers  had  BARS  termmals 
in  their  booths.  Currently,  there  are 
approximately  50  floor  brokers 
representing  12  firms  with  assigned 
HHTs.  This  is  approximately  40  percent 
of  the  total  number  of  HHTs  that  Amex 
uhimately  will  assign,  -^s  a  member 
firm  is  added  to  BARS,  .A.mex  would 
provide  that  firm  with  the  appropriate 
number  of  HHTs  to  utilize  the  new 
system,"  Amex  has  proposed  to  require 


'•See  Securities  Exchange  Act  Release  Nos.  37728 
(September  26,  1996),  61  FR  51476  (October  2, 
1996)  (approving  .^mex■s  original  Wireless 
Communications  Policy):  and  40019  (May  21. 
1998),  63  29272  (May  28,  1998)  (amending  Amex's 
Wireless  Communications  Policy) 

"  Users  of  these  systems  are  subject  to  an 
Exchange  fee.  See  Securities  Exchange  Act  Release 

Continued 
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brokers  to  use  the  BARS/HHT  system 
when  it  becomes  fully  operational,  hi 
addition.  Amex  has  proposed  to  require 
all  ROTs  to  use  HHTs  with  the 
following  minimum  capabilities  at  such 
times  as  mav  be  determined  by  Amex: 

•  HHTs  used  by  ROTs  must  be  able 
to  receive  execution  reports  during  a 
trading  session  with  respect  to  trades 
executed  against  their  accounts 
automatically  (e.g..  Auto-Ex  and  Book 
trades). 

•  ROTs  must  be  able  to  report  their 
trades  to  their  clearing  agents  for 
comparison  and  clearance  within  time 
limits  prescribed  by  the  Exchange  by 
means  of  their  HHTs. 

•  HHTs  used  by  ROTs  must  be  able 
to  make  a  record  of  text  transmissions 
to  or  from  other  persons.  This  record 
must  include  the  date  and  time  of  the 
transmission,  the  name  of  the  person 
initiating  the  transmission,  all  persons 
receiving  the  transmission,  and  the  text 
of  the  message. 

•  ROTs  must  be  able  to  capture  the 
following  audit  trail  data  on  their  HHTs 
with  respect  to  all  trades  they  execute 
on  the  Exchange:  (1)  Time  of  trade  (the 
clocking  mechanism  must  be  in 
seconds),  (2)  executing  broker  badge 
number,  (3)  contra  broker  badge 
number.  (4)  open  or  closing  transaction, 
(5)  clearing  member,  and  (6)  contra 
clearing  member.  ROTs  must  be  able  to 
report  this  audit  trail  information  to 
their  clearing  agents  during  a  trading 
session  within  time  limits  prescribed  by 
the  Exchange. 

•  HHTs  used  by  ROTs  must  be  able 
to  make  a  record  of  the  following 
information  with  respect  to  orders  or 
quotes  initiated  by  ROTs  for  securities 
or  futures  traded  in  other  markets:  (1) 
Date;  (2)  the  time  the  order  or  quote  is 
sent  to  the  other  market  (the  clocking 
mechanism  must  be  in  tenths  of  a    , 
second):  (3)  the  identity  of  the  person 
initiating  the  order  or  quote;  (4)  security 
symbol;  (5)  buy,  sell,  sell  short,  or  short 
exempt;  (6)  order  type  (e.g..  market, 
limit);  (7)  order  or  quote  size;  (8)  order 
or  quote  price;  (9)  execution  quantity: 
(10)  execution  price;  and  (11)  market 
where  the  order  or  quote  is  routed  (e.g., 
New  York  Stock  Exchange,  Nasdaq, 
CBOE,  or  Instinet)." 

•  All  clocking  must  be  done 
electronically.  All  clocking  mechanisms 
must  be  synchronized  at  least  once  per 
business  dav  to  the  National  Time 


Service  or  as  specified  by  the  Exchange 
from  time  to  time.'' 

•  All  required  records  must  be 
maintained  for  at  least  three  years  and 
available  to  the  staff  of  the  Exchange 
upon  request  in  no  more  than  three 
business  days. 

The  Wireless  Communications  Policy 
does  not  currently  appear  in  the 
Exchange's  rules.  The  Exchange 
proposes  to  codify  the  Policy  in  Amex 
Rule  220.  Commentary  .04,  and — in 
light  of  the  fact  that  many  members 
have  begun  using  wired,  as  opposed  to 
wireless,  HHTs — to  rename  it  the  "Hand 
Held  Terminal  Policy"  ("HHT  Policy"). 
In  addition,  Amex  proposes  to  revise  the 
HHT  Policy:  (1)  To  eliminate  language 
that  discussed  the  implementation  of 
the  Infrastructure.  (2)  to  remove  other 
features  of  the  HHT  Policy  that  are  no 
longer  used,  and  (3)  to  remove  text  that 
is  found  elsewhere  in  the  Exchange's 
rules  or  that  Amex  believes  is 
inappropriate  in  a  rule.  The 
requirements  for  ROTs'  usage  of  HHTs, 
noted  above,  also  would  be  incorporated 
into  the  HHT  Policy. 

B.  Audit  Trail  Enhancements 

The  Exchange  has  proposed  the 
following  changes  to  Amex  Rules  153 
and  180  regarding  records  of  orders: 

•  Paragraph  (a)  of  Amex  Rule  153 
would  be  amended  to  explicitly  require 
members  and  member  organizations 
located  off  the  floor  to  maintain  a  record 
of  order  modifications  and 
cancellations. 

•  Paragraph  (b)  of  Amex  Rule  153 
would  be  amended  to  require  all 
members  and  member  organizations  to 
maintain  a  record  of  all  orders, 
modifications,  and  cancellations 
received  bv  them  on  the  floor.  Members 
and  member  organizations  would  be 
required  to  systematize  any  order, 
modification,  or  cancellation  that  CMS- 
eligible  immediately  upon  receipt  on 
the  floor,  if  it  were  not  already 
systematized.'"  Amex  would  provide 


.Vo.  44286  (Mav  9.  2(X)ll.  66  FR  27187  (May  16. 
2001)  (R-Amex-2001-22— I 

"  .^mex  has  stated  that  thp  rationale  for  requiring 
ROT  HHTs  to  be  able  to  produf  e  an  audit  trail  with 
respect  to  orders  and  quotes  initiated  on  .^mex  but 
sent  to  another  market  is  to  facilitate  surveillance 
of  intermarket  trading  violations  such  as  front 
running. 


''  Everv  Exchange  order  passes  through  the  Amex 
Order  File  ("AOF").  the  host  system  of  order 
processing,  prior  to  a  B.ARS  booth  terminal  routing 
the  order  to  an  HHT.  .^ny  messsage  affecting  an 
order  is  logged  and  time  stamped  in  AOF.  All 
orders  are  assigned  a  unique  turnaround  number 
that  is  referenced  on  any  subsequent  cancellations, 
exec.utions.  or  administrative  messages.  AOF 
includes  a  respositon,  of  all  orders,  execution 
information,  processing  of  orders,  reports,  cancels, 
and  administrative  messages.  Amex  has  represented 
that  its  order  processing  systems  have  been 
designed  so  that  the  clocking  mechanisms  do  not 
deviate  bv  more  than  three  seconds  from  the  Naval 
Observatoi^-  atomic  clock  in  Washington.  DC. 

"•The  Cx)mmon  Message  Switch  ("CMS")  is  the 
means  bv  which  member  firms  may  send  electronic 
orders  to  both  Amex  and  the  NYSE.  Currently, 
percentage  and  combination  orders  (e.^  ■  spread 
orders)  are  not  CMS-eligible.  Amex  has  stated  that 


members  and  member  organizations 
with  a  paper  record  of  all  of  their 
systematized  orders  that  they  would 
retain  to  satisfy  their  recordkeeping 
obligations. 

•  Paragraph  (c)  of  Amex  Rule  153 
would  be  rescinded  because  it  concerns 
orders  "carried"  to  the  Exchange  floor, 
and  the  substance  of  the  rule  would  be 
covered  by  Paragraph  (b)  of  Amex  Rule 
153. 

•  Paragraph  (d)  of  Amex  Rule  153, 
concerning  records  of  ITS  commitments, 
would  be  amended  to  extend  the  rule's 
recordkeeping  obligations  to  member 
organizations,  to  clarify  that  these 
recordkeeping  obligations  apply  to  order 
cancellations,  and  to  extend  the 
recordkeeping  obligations  from  12 
months  to  three  years. 

•  Paragraph  (e)  of  Amex  Rule  153. 
concerning  records  of  orders  in  the 
Exchange's  After  Hours  Trading 
("AHT")  Facility,  would  be  amended  to 
consolidate  AHT  facility  recordkeeping 
obligations  in  one  place  and  would 
conform  this  provision  to  the  other 
paragraphs  of  Amex  Rule  153. 

•  Paragraph  (f)  of  Amex  Rule  153 
concerns  cancellations  and  reports. 
Recordkeeping  responsibilities  with 
respect  to  order  cancellations  would  be 
transferred  to  the  other  sections  of 
Amex  Rule  153.  Paragraph  (f)  also 
would  be  modified  to  require  members 
and  member  organizadons  to  keep 
records  of  reports  for  three  years  instead 
of  12  months. 

•  Amex  Rule  180,  concerning  the 
recordkeeping  obligations  of  specialists, 
would  be  deleted,  as  the  revisions  to 
Amex  Rule  153  would  include 
recordkeeping  by  specialists  as  well  as 
other  members. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act  '^  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  facilitate 
transactions  in  securities;  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 


it  intends  to  develop  systems  that  would  make 
these  orders  CMS-eligible. 

' '  In  approving  the  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  L'.S.C.  78c(f). 

'-15U.S.C.  78f(b)(5). 
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public  interest.  The  Commission  also 
finds  that  that  the  proposed  rule  change 
is  also  consistent  with  the  National 
Market  System  goals  set  forth  in  section 
llA(a)(lKC)  of  the  Act  "  in  that  it  will 
enhance  economically  efficient 
execution  of  securities  transactions. 

The  Commission  believes  that 
requiring  Amex  brokers  and  ROTs  to 
employ  BARS/HHT  in  the  manner 
described  above  should  improve 
efficiency,  minimize  risk,  and  help 
create  more  liquid  markets  on  the 
Exchange.  BARS  allows  member  firms 
to  manage  their  order  flow  more 
efficiently  by  giving  them  a  choice  of 
sending  orders  electronically  to  their 
booths  for  further  action  or  sending 
orders  directly  to  the  specialist  post. 
BARS/HHT  furthers  the  automation  of 
the  order  delivery  process  by  allowing 
floor  brokers  to  commimicate  with  their 
booths  via  HHTs.  The  Conmiission 
believes  that  BARS/HHT  will  improve 
the  ability  of  brokers  to  represent  equity 
and  option  orders  and  of  ROTs  to  make 
markets. 

The  Commission  also  believes  that  the 
proposed  amendments  to  Amex  Rules 
153  and  180  are  consistent  with  the  Act 
because  they  will  clarify  members' 
responsibilities  under  the  Exchange's 
audit  trail  rules.  Furthermore,  these 
amendments  will  require  the 
systematization  of  any  order  that  has  not 
already  been  systematized,  which 
should  make  order  processing  more 
efficient  and  increase  the  ability  of  the 
Exchange  and  its  members  to  construct 
an  audit  trail. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-Amex-00- 
60)  and  Amendment  Nos.  1  and  2 
thereto  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-10312  Filed  4-25-02:  8:45  am] 
BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45783;  File  No.  SR-Amex- 
2002-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Options  Trading  Fees 

April  18.  2002. 

Pursuant  to  section  19fb)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  Februar\' 
28,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  April  16,  2002.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  revise  a 
recentlv  adopted  options  trading  fee.  as 
described  herein."  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}-  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  recently  (1)  increased 
transaction,  comparison  and  brokerage 
fees  for  all  specialist  and  registered 
options  trader  transactions  in  both 
equity  and  index  options;  "^  and  (2) 
eliminated  the  cap  on  the  number 
options  contracts  subject  to  the 
transaction,  comparison  and  floor 
brokerage  fees  on  a  given  day.''  This  fee 
increase  went  into  effect  on  December  1. 
2001.- 

The  Exchange  also  determined,  at  the 
time,  that  accommodation  trades  (also 
known  as  "Cabinet  Trades ')  *^  and  trades 
occurring  as  part  of  certam  types  of 
strategies  would  continue  to  be  eligible 
for  the  cap  on  that  portion  of  the 
transaction,  option  clearance  and  floor 
brokerage  fees  that  represented  the 
increase  in  fees  Thus,  for  contracts 
executed  in  excess  of  3.000  on  a  given 
dav,  the  transaction  fee  increase  of 
SO. 09.  the  options  comparison  fee 
increase  of  SO  01  and  the  floor  brokerage 
fee  increase  of  $0  02  were  to  be 
reimbursed.  Transaction,  options 
comparison  and  floor  brokerage  fees 
were  to  continue  to  be  charged  for  only 
the  first  3.000  contracts  executed  as  an 
accommodation  trade  or  pursuant  to  one 
of  the  following  strategies:  (1)  Reversals 


iM5L'.S.C.  78k-l(a)(l)(C). 
'■•  15  U.S.C.  78s(b)(2). 
'n7CFR200  30-3(a)(12). 


M5  U.S.C.  78slbl(l). 

-17CFR240.19b-4 

•'  SfP  letter  from  Clair  P  McGrath.  Vice  President 
and  Deputv  Cenera!  Counsel,  .\mex.  to  Nancy 
Sanow.  .■\ssistanl  Director.  Division  of  Market 
Regulation.  Commission,  dated  .^pril  12.  2002 
(  '.Amendment  No.  l").  In  .Amendment  No.  l.lhe 
.\me\  amended  the  proposal  to  incorporate  the 
Exchanges  reasons  for  not  c  harging  specialists  and 
registered  options  traders  the  recent  increase  in 
transaction,  comparison  and  floor  brokerage  fees  for 
accommodation  trades  or  trades  executed  pursuant 
to  reversals  and  conversions,  dividend  spreads,  and 
box  spreads  .Amex  also  provided  an  explanation  of 
the  December  1.  2001  implementation  date  for  the 
elimination  of  the  fee  cap. 

■•Under  File  No.  SR-.Amex-2002-12.  the 
Exchange  seeks  to  impose  the  reMsed  options 
trading  fees,  as  described  in  this  current  proposal 
as  of  December  1 .  200]   See  Securities  Exchange 
.Act  Release  No.  45784  (.April  18.  20021. 


The  options  fees  were  increased  as  follows:  (1) 
The  Options  Transaction  Fee  per  contract  side  was 
increased  from  SO  17  to  SO. 26  for  equity  options  and 
from  SO. 12  to  50.21  for  index  options:  (2)  the 
options  comparison  fee  was  increased  from  SO. 04  to 
S0.05  per  contract  side;  and  (3)  the  floor  brokerage 
fee  per  contract  side  was  increased  from  $0.03  to 
S0.05. 

"See  Securities  Exchange  .Act  Release  No.  45163 
(December  18,  2001).  66  FR  66958  (December  27. 
2001 )  (notice  of  Filing  and  immediate  effectiveness 
of  File  No.  SR-.Amex-2001-lOl). 

"  See  Securities  Exchange  Act  Release  No.  45360 
(lanuarv  29.  2002).  67  FR  5626  (February  6.  2002) 
(order  approving  File  No  SR-Amex-2001-102). 
The  Exchange  represents  that  it  intended  to 
eliminate  the  fee  cap  as  of  October  1.  2001 
However,  due  to  a  delay  in  the  reprogramming  of 
the  changes  for  the  Exchange's  Finance  Division. 
the  fee  cap  elimination  did  not  go  into  effect  until 
December  1 .  2001 

"  See  Exchange  Rule  959  for  a  description  of  an 
accommodation  trade. 
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and  conversions;'^  (2)  dividend 
spreads: '"  and  (3)  box  spreads." 

The  Exchange  proposes  not  to  charge 
the  recent  increase  in  transaction, 
comparison  and  floor  brokerage  fees  (a 
total  increase  of  SO. 12)  to  the  entire 
number  of  contracts  executed  as  an 
accommodation  trade  or  pursuant  to  one 
of  the  above  strategies.  Thus,  specialist 
and  registered  traders  will  pay  a  (1) 
transaction  fee  of  only  SO.  17  for  equity 
options  and  SO.  12  for  index  options;  (2) 
comparison  fee  of  $0.04;  and  (3)  floor 
brokerage  fee  of  SO. 03  for  contracts 
executed  as  an  accommodation  trade  or 
pursuant  to  a  reversal  or  conversion,  a 
dividend  spread  or  a  box  spread. 

The  Exchange  proposes  not  to  apply 
the  fee  increases  to  accommodation 
transactions  in  order  to  encourage 
specialists  and  registered  options 
traders,  by  keeping  fees  low.  to  provide 
liquidity  as  an  accommodation  to 
investors  seeking  to  close  out  worthless 
option  positions.  In  addition,  the 
Exchange  proposes  not  to  apply  the  fee 
increases  to  reversals,  conversions, 
dividend  spreads  and  box  spreads  in 
order  to  encourage  specialists  and 
registered  options  traders,  by  keeping 
fees  low.  to  provide  liquidity  for  these 
types  of  financing  strategies.  The 
Exchange  represents  that  these 
financing  strategies  are  usually  entered 
into  by  professionals  whose  profit 
margins  are  generally  narrow.  In 
addition,  the  Exchange  states  that  it  has 
determined  to  keep  fees  for 
accommodation  transactions  and  spread 
strategies  comparable  with  the  fees 
charged  by  other  options  exchanges  for 
these  types  of  transactions. 

The  Exchange  represents  that  its 
billing  system  is  unable  to  distinguish 
among  these  types  of  transactions; 
therefore,  it  has  developed  a  manual 
procedure.  Specifically,  within  thirty 
calendar  days  of  the  particular 
transaction  date,  a  Fee  Reimbursement 
Form  must  be  completed  and  submitted 
to  the  Exchange.  Upon  acceptance,  the 
Exchange  will  deliver  to  that  member's 
clearing  firm  a  reimbursement  check  in 


'A  "conversion"  is  a  strategy  in  which  a  Ions  P"' 
and  a  short  call  with  the  same  strike  price  and 
expiration  date  are  combined  with  long  underlving 
stock  to  lock  in  a  nearly  riskless  profit  .A    reversal" 
IS  a  strategv  in  which  a  short  put  and  long  call  with 
the  same  strike  price  and  expiration  date  are 
combined  with  short  stock  to  lock  in  a  nearly 
riskless  profit. 

'"  A  "dividend  spread"  is  anv  trade  done  within 
a  defined  time  frame  in  which  a  dividend  arbitrage 
can  be  achieved  between  any  two  (21  deep-in-the- 
money  options. 

' '  A  "box  spread"  is  a  spread  strategy  that 
involves  a  long  call  and  shorl  put  at  one  strike  price 
as  well  as  a  short  call  and  long  put  at  another  strike 
price.  This  is  a  synthetic  long  stock  position  at  one 
strike  price  and  a  synthetic  short  stock  position  at 
another  strike  price. 


the  amount  of  the  transaction,  clearance 
and  brokerage  fee  increases  (a  total  of 
,S0.12)  charged  on  contracts  executed 
pursuant  to  an  accommodation  trade  or 
one  of  the  strategies  described  above. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act'^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  of  the  Act' '  in  particular 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  become  effective  pursuant 
to  section  19(b)(3){A)(ii)  of  the  Act  "• 
and  Rule  19b-4(f)(2)  '"^  thereunder 
because  it  establishes  or  changes  a  due, 
fee,  or  charge  imposed  by  the  Exchange. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.''^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 


'2  15U.S.C.  78f(b|. 

'M5U.S.C.  78f(b)(4l. 

•M5  U.S.C.  78s(b)(3)(A)(ii). 

"  17  CFR  240.19-^(0(2). 

'*  For  purposes  of  calculating  the  60  day 
abrogation  period,  the  Commission  considers  the 
period  to  commence  on  April  16.  2002,  the  date  that 
the  Amex  filed  Amendment  No.  1. 


Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-11  and  should  be 
submitted  by  May  17,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  02-10315  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  601 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45791;  File  No.  SR-BSE- 
2001-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  Competing  Specialists  and  the 
Execution  of  Directed  Agency  Orders 

April  19.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
21.  2001.  the  Boston  Stock  Exchange, 
hic.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  April  19,  2002,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change. ^  The  Commission 
is  publishing  this  notice  to  solicit 


iM7CFR200.3&-3(a)(12). 

'  15  U.S.C.  78s(b}(ll. 

2l7CFR24D.19b-4. 

3  See  letter  from  John  A.  Boese.  Assistant  Vice 
President.  Legal  and  Regulatory,  BSE.  to  Belinda 
Blaine.  Associate  Director.  Division  of  Market 
Regulation,  SEC.  dated  April  18.  2002 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
BSE  removed  from  the  proposed  rule  change  all 
references  to  a  new  defined  term,  "Professional 
.■\gency  Order." 
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comments  on  the  proposed  rule  change 
as  amended  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  sections  of  its  rules  related  to 
Competing  Specialists  (as  defined  in 
BSE  Rules.  Chapter  XV.  Dealer 
Specialists,  Section  18,  Procedures  for 
Competing  Specialists)  and  the 
execution  of  directed  agency  orders.  The 
text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Chapter  XV 

Dealer  Specialists 

Procedures  for  Competing  Specialists 

Sec.  18 

*   *  *  6.  The  [receiving]  specialist/ 
competing  specialist  is  responsible  for 
all  orders  directed  to  him/her. 

***** 

9.  *   *   *  However,  (the  regular 
specialist  will  be  responsible  for 
updating  quotations;  thus  all 
competitors  must  communicate  their 
markets  to  the  regular  specialist  and]  all 
specialists  must  be  responsible  for  their 
portion  of  the  published  bid  and/or 
offer,  and  the  BEACON  System  will 
update  quotations  accordingly. 

10.  Because  there  is  only  one 
Exchange  market  in  a  security  subject  to 
competition,  all  limit  orders  sent  to  the 
Exchange  will  be  maintained  by  the 
BEACON  System's  central  limit  book 
and  will  be  executed  strictly  according 
to  time  priority  as  to  receipt  of  the  order 
in  the  BEACON  System,  irrespective  of 
firm  order  routing  procedures.  This  rule 
shall  not  be  applicable  where  the 
quotation  on  the  book  is  for  the  account 
of  a  specialist/competing  specialist  and 
another  specialist/competing  specialist 
has  received  an  order  directed  to  him. 
In  such  event,  the  specialist/competing 
specialist  can  elect  to  execute  the  order 
for  his  own  account  at  the  same  price 
as  the  other  specialist/competing 
specialist's  order,  or  a  better  price,  or  to 
permit  the  order  to  be  executed  against 
the  specialist/competing  specialist's 
quotation. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  today's  competitive  marketplace, 
customers  and  market  makers  have  an 
increasing  number  of  venues  for  the 
trading  of  listed  securities.  Both 
customers  and  market  makers  are 
becoming  aware  of  and  more  selective 
about  where  their  orders  are  ultimately 
executed,  particularly  in  light  of  the 
increased  disclosure  under  recently 
enacted  Rule  llAcl-5  under  the  Act 
("Rule  5")."  This  reflects  the  reality  that 
quoting  does  not.  in  and  of  itself, 
indicate  the  best  price  within  a  market 
center,  due  to  price  improvement. 
Rather,  it  is  a  combination  of  several 
factors  which  attract  orders  and 
comprise  order  routing  decisions,  such 
as  historical  results,  added  depth,  price 
improvement  and  other  factors  which 
ser\'e  to  enhance  best  execution 
practices.  Accordingly,  the  Exchange 
seeks  to  amend  portions  of  its 
Competing  Specialist  Initiative  Rules 
{see  BSE  Rules,  Chapter  XV.  Dealer 
Specialists,  Section  18,  Procedures  for 
Competing  Specialists]  to  allow,  under 
certain  conditions,  for  the  altering  of 
priority  of  specialist/competing 
specialist  principal  quotations  when 
orders  are  directed  by  a  customer  to 
another  specialist/competing  specialist. 
Under  this  proposal,  it  should  be  noted 
that  all  non-directed  and  Intermarket 
Trading  System  CTrS")  orders  will 
continue  to  be  routed  according  to 
existing  competing  specialist  rules. 

The  reasons  behind  this  request  are 
threefold.  First,  the  proposal  will  enable 
Exchange  specialists  to  effectively 
compete  with  other  exchanges  and 
market  centers  amidst  recent  changes  in 
the  competitive  landscape.  This  is 
particularly  true  in  light  of  (a)  Nasdaq's 
proposed  rules  in  their  recent  Form  1 
exchange  registration  filing,  (b)  the 
various  order  routing  scenarios  set  forth 
in  the  Nasdaq  SuperMontage 
environment,'^  (c)  the  Philadelphia 
Stock  Exchange's  recently  adopted  rules 


in  relation  to  the  directing  of  orders,*^' 
and  (d)  the  current  preferencing  model 
in  place  on  the  Cincinnati  Stock 
Exchange  (seeCSE  Rule  11.9).  Second, 
the  proposed  rule  amendment  will 
reward  specialists  who  are  able  to 
attract  orderflow  directed  to  them. 
Hence,  it  will  increase  competition  in 
the  marketplace,  which  carries  an 
inherent  benefit  to  investors.  Third,  the 
proposal  supports  the  initiative  of  Rule 
5  as  it  will  improve  the  ability  of  order 
sending  firms  to  better  identif\"  and 
direct  orders  to  those  venues  that  their 
customers  demand  as  a  result  of  the 
increased  visibility  of  execution 
practices  under  the  Rule. 

Presently.  Chapter  XV.  Dealer 
Specialists.  Section  18.  Procedures  for 
Competing  Specialists.  Paragraph  10, 
sets  forth  that  all  limit  orders  sent  to  the 
Exchange  will  be  executed  strictly 
according  to  time  priority  as  to  receipt 
of  an  order  in  the  Boston  Exchange 
Automated  Communication  and  Order 
Routing  Network  ('BEACON")  system, 
irrespective  of  firm  order  routing 
procedures.  This  would  continue  to  be 
the  case  for  all  customer  orders. 
However,  the  proposed  rule  amendment 
would  allow  specialists/competing 
specialists  to  execute  an  order  that  has 
been  directed  to  him.  at  the  same  or 
better  price  as  the  prevailing  national 
best  bid  and  offer  ('NBEO").  if  the  BSE 
quotation  is  for  the  account  of  another 
specialist/competing  specialist. 

Accordingly,  the  Exchange  seeks  to 
amend  Chapter  X\'.  Dealer  Specialists. 
Section  18.  Procedures  for  Competing 
Specialists.  Paragraph  10.  of  its  Rules  by 
adding  an  exception  for  orders  directed 
to  a  specialist/competing  specialist.  The 
exception  will  allow  the  specialist/ 
competing  specialist  who  receives  such 
an  order  to  elect  to  execute  the  order  for 
his  own  account  at  the  same  NBBO 
price  or  better  than  the  quotation  on  the 
book,  if  the  quotation  on  the  book  is  for 
the  account  of  another  specialist/ 
competing  specialist,  or  to  permit  the 
directed  order  to  execute  against  the 
prevailing  specialist/competing 
specialist's  quotation."  Furthermore, 
certain  other  paragraphs  of  Chapter  XV, 
Dealer  Specialists.  Section  18, 
Procedures  for  Competing  Specialists. 
will  need  to  be  slightly  amended  in 
order  to  remain  consistent  with 


M7CFR  240.11  Acl-5. 

■^  See  Exchange  Act  Release  No  43863  danuary 
19,  2001),  66  FR  8020  danuary  26.  2001). 


•^  See  Exchange  Act  Release  No.  45183  (December 
21.  2001),  67  FR  118  danuary  2.  2002). 

'  Where  an  agency  order  resides  on  the  book  of 
a  specialist/competing  specialist  and  a  specialist/ 
competing  specialist  then  receives  an  executable 
order  routed  to  him/her,  the  subsequent  orders  may 
be  price  improved  by  the  specialist  competing 
specialist  receiving  such  order,  or  permitted  to 
match  the  resident  agency  order  at  the  limit  price 
(without  price  improvement). 
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paragraph  10.  Namely,  Paragraph  6  will 
need  to  be  amended  to  reflect  that  all 
specialist/competing  specialists  will  be 
responsible  for  orders  directed  to  him/ 
her.  Likewise.  Paragraph  9  will  need  to 
be  amended  to  reflect  certain  BEACON 
system  changes  which  will  update 
quotations  more  efficiently,  removing 
the  burden  from  the  regular  specialist. 

In  today's  BEACON  system,  an  agency 
order  is  automatically  routed  to  the 
specialist  quote  in  accordance  with 
price/time  priority  amongst  competing 
specialists  if  such  quote  is  at  the  NBBO. 
Such  order  routing  has  allowed 
specialists  with  orderflow  to  reduce 
their  costs  and  compete  more  effectively 
for  public  customer  business  without 
sacrificing  quality  of  executions. 
However,  the  economic  value  of  this 
practice  has  diminished  considerably 
with  the  introduction  of  a  number  of 
Commission  led  initiatives  in  recent 
years,  particularly  the  introduction  of 
decimalization.  Implementation  of  the 
proposed  rule  will  enable  the  order  to 
be  routed  to  the  designated  specialist 
and  will  enable  competing  specialists  to 
exercise  greater  control  over  more  of 
their  firm's  orderflow  and  provide  price 
improvement  opportunities  to  their 
customers  over  existing  specialist 
proprietary  quotations.  All  ITS 
transactions  and  non-directed  orders 
will  continue  to  be  routed  according  to 
price/time  priority,  and  available  for 
price  improvement  by  exposure  to  the 
specialists/competing  specialists. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act."  in  general,  and  section  6(b)(5)  of 
the  Act,^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  in 
general,  to  protect  investors  and  the 
public  interest,  and  not  be  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange,  All 
submissions  should  refer  to  File  No. 
SR-BSE-2001-08  and  should  be 
submitted  by  May  17,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Dfputv  Secretary. 
[FR  Doc.  02-10,310  Filed  4-25-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45798;  File  Nos.  SR- 
NASD-2002-24  and  SR-NYSE-2002-1 0] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.  and  ttie  New  York  Stock 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Changes  Relating  to 
Anti-Money  Laundering  Compliance 
Programs 

April  22.  2002. 
I.  Introduction 

On  February  15.  2002.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association  ").  through  its 
subsidiary  NASD  Regulation.  Inc. 
("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  establish  NASD  Rule  3011, 
Anti-Money  Laundering  Compliance 
Program.  The  proposed  rule  change 
prescribes  the  minimum  standards 
required  for  each  member  firm's  anti- 
money  laundering  program.  On 
February  25,  2002,  notice  of  the 
proposed  rule  change  was  published  in 
the  Federal  Register.  *  The  Commission 
received  four  comments  on  the 
proposal."* 

On  February  27,  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  a  proposed  rule 
change  to  adopt  NYSE  Rule  445,  Anti- 
Money  Laundering  Compliance 
Program.  The  proposed  rule  change 
would  require  each  member  and 
member  organization  to  develop  and 
implement  an  anti-money  laundering 
compliance  program  consistent  with 
applicable  provisions  of  the  Bank 
Secrecy  Act  and  the  regulations 
thereunder.  On  March  7,  2002,  notice  of 
the  proposed  rule  change  was  published 
in  the  Federal  Register.-^  The 


"  13  U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5). 


">17  CFR  Z00.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

-'17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  45457 
(Februarv-  19.  2002),  67  FR  8565. 

">  March  18,  2002  letter  from  Alan  E.  Sorcher.  Vice 
President  and  Associate  General  Counsel.  Securities 
Industry  Association  ("SIA").  to  lonathan  G.  Katz. 
Secretary.  SEC  ("SIA  Letter"):  March  18.  2002  letter 
from  Betty  Santangelo,  Schulte  Roth  &  Zabel  LLP. 
to  Jonathan  G.  Katz.  Secretary.  SEC  ( 'Schulte  Roth 
Letter");  March  11.  2002  letter  from  W.  Richard 
Mason.  General  Counsel.  Mosaic  Funds,  to 
Secretary,  SEC  ("Mosaic  Letter");  March  18.  2002 
letter  from  Craig  S  Tyle,  General  Counsel. 
Investment  Company  Institute  ("ICI"),  to  lonathan 
G.  Katz.  Secretary,  SEC  ("ICI  Letter"). 

''  Securities  Exchange  Act  Release  No.  45487 
(February  28,  2002),  67  FR  10463. 
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Commission  received  two  comments  on 
the  proposal." 

The  NASD  provided  a  response  to  the 
comment  letters  on  April  17,  2002.^  The 
NYSE  provided  a  response  to  the 
comment  letters  on  April  16,  2002." 

This  order  approves  the  NASD  and 
the  NYSE  proposed  rule  changes. 

II.  Description  of  the  Proposed  Rule 
Changes 

SR-NASD-2002-24 

NASD  Regulation  proposes  to 
establish  NASD  Rule  3011.  Anti-Money 
Laundering  Compliance  Program,  which 
requires  financial  institutions,  including 
broker-dealers,  by  April  24,  2002,  to 
establish  and  implement  anti-money 
laundering  compliance  programs 
designed  to  ensure  ongoing  compliance 
with  the  requirements  of  the  Bank 
Secrecv  Act  and  the  regulations 
promulgated  thereunder.  NASD 
Regulation  proposes  its  anti-money 
laundering  compliance  program  rule  to 
guide  member  firms  on  how  to  comply 
with  Section  352  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001 
("PATRIOT  Act").  The  proposed  rule 
change  prescribes  the  minimum 
standards  required  for  each  member 
firm's  anti-money  laundering  program. 

Under  the  proposal,  on  or  oefore  April 
24,  2002.  each  NASD  member  is 
required  to  develop  and  implement  a 
written  anti-money  laundering  program 
reasonably  designed  to  achieve  and 
monitor  the  member's  compliance  with 
the  requirements  of  the  Bank  Secrecy 
Act.  and  the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  the  Treasury 
("Treasun,"").  Each  member 
organization's  anti-money  laundering 
program  must  be  approved,  in  writing, 
bv  a  member  of  senior  management. 

The  anti-money  laundering  programs 
required  under  the  proposal,  at  a 
minimum,  must  (1)  establish  and 
implement  policies  and  procedures  that 
can  be  reasonably  expected  to  detect 
and  cause  the  reporting  of  transactions 
required  under  31  U.S.C.  5318(g)  and 
the  implementing  regulations 
thereunder;  (2)  establish  and  implement 


''The  SIA  Letter  and  the  Schulte  Roth  Letter  were 
filed  as  t.omments  to  both  the  N,-\SD  proposal  and 
the  NYSE  proposal 

'  Sep  April  17.  2002  letter  from  Patrice  M. 
Gliniecki.  Vice  President  and  .\cting  Genera! 
Counsel,  N.\SD  Regulation,  to  Katherine  .'V. 
England.  Assistant  Director.  Division  of  Market 
Regulation  CDivision"!.  SEC  ("NASD  Response 
Letter") 

8  See  .April  16.  2002  letter  from  Richard  P. 
Bernard.  Assistant  Corporate  Secretary.  NYSE,  to 
Nancy  Sanow,  Assistant  Director.  Division.  SEC 
("NYSE  Response  Letter"). 


policies,  procedures,  and  internal 
controls  reasonably  designed  to  achieve 
compliance  with  the  Bank  Secrecy  Act 
and  the  implementing  regulations 
thereunder:  (3)  provide  for  independent 
testing  for  compliance  to  be  conducted 
bv  member  personnel  or  by  a  qualified 
outside  party;  (4)  designate  an 
individual  or  individuals  responsible 
for  implementing  and  monitoring  the 
day-to-day  operations  and  internal 
controls  of  the  program;  and  (5)  provide 
ongoing  training  for  appropriate 
personnel. 

SR-NYSE-2002-10 

The  NYSE  proposes  to  adopt  NYSE 
Rule  445,  Anti-Money  Laundering 
Compliance  Program.  The  proposed 
Rule,  like  the  NASD  proposal,  requires 
each  member  and  member  organization 
to  develop  and  implement  an  anti- 
money  laundering  compliance  program 
consistent  with  applicable  provisions  of 
the  Bank  Secrecy  Act  and  the 
regulations  thereunder. 

Under  the  NYSE's  proposal,  each 
member  organization  and  each  member 
not  associated  with  a  member 
organization  must  develop  and 
implement  a  written  anti-money 
laundering  program  reasonably 
designed  to  achieve  and  monitor 
compliance  with  the  requirements  of  the 
Bank  Secrecy  Act,  and  the 
implementing  regulations  promulgated 
thereunder  by  Treasurv'.  A  member  of 
senior  management  must  approve,  in 
writing,  each  member  organization's 
anti-money  laundering  program.  At  a 
minimum,  the  anti-money  laundering 
programs  must  (1)  establish  and 
implement  policies  and  procedures  that 
can  be  reasonably  expected  to  detect 
and  cause  the  reporting  of  transactions 
required  under  31  U.S.C.  5318(g)  and 
the  implementing  regulations 
thereunder;  (2)  establish  and  implement 
policies,  procedures,  and  internal 
controls  reasonably  designed  to  achieve 
compliance  with  the  Bank  Secrecy  Act 
and  the  implementing  regulations 
thereunder;  (3)  provide  for  independent 
testing  for  compliance  to  be  conducted 
bv  member  or  member  organization 
personnel  or  by  a  qualified  outside 
party;  (4)  designate,  and  identify'  to  the 
NYSE  a  person  or  persons  responsible 
for  implementing  and  monitoring  the 
day-to-day  operations  and  internal 
controls  of  the  program  and  provide 
prompt  notification  to  the  NYSE 
regarding  any  change  in  such 
designation(s);  and  (5)  provide  ongoing 
training  for  appropriate  persons. 


ni.  Summary  of  Comments 

The  Commission  received  four  letters 
commenting  on  the  NASD  proposal."  Of 
those  four  comment  letters,  two  of  them 
also  were  submitted  as  comments  to  the 
NYSE  proposal.'"  One  commenter 
expressed  support  for  the  proposals, 
calling  sound  anti-money  laundering 
programs  "the  starting  point  in  the 
industrv's  effort  in  the  prevention  of 
money-laundering  and  the  financing  of 
terrorism."  ■'  All  of  the  commenters 
suggested  that  the  proposals  be 
modified. 

While  the  SIA  expressed  support  for 
the  proposed  rules,  it  requested  that  the 
requirements  imposed  by  the  proposed 
rules  be  clarified  First,  it  requested  that 
the  rules  require  firms  to  have  a  written 
anti-money  laundering  program  in  place 
by  April  24.  2002,  but  not  to  have 
implemented  the  program  by  that 
date.'-  The  SIA  asserts  that  "the 
language  of  Section  352  of  the  Patriot 
Act  is  clear  that  the  requirement  is  to 
'establish'  anti-money  laundering 
programs."  not  to  have  actually 
implemented  the  programs  by  April  24, 
2002" 

The  SIA  also  requests  clarification 
that  the  anti-money  laundering 
programs  required  by  April  24.  2002  are 
onlv  required  to  account  for  the  Bank 
Secrecy  Act  requirements  that  are  in 
effect  by  that  same  date.  '•-'  The  SIA 
states  this  clarification  is  necessary 
because  some  provisions  of  the 
PATRIOT  Act  have  already  become 
effective,  while  other  provisions  will 
become  effective  on  a  rolling  basis 
throughout  this  year.'^  The  SIA 
questions  the  ability  of  firms  to 
implement  all  aspects  of  these  programs 
by  April  24,  2002. 'f'  For  example,  the 
SIA  expressed  strong  support  for  the 
requirement  that  broker-dealers  report 
suspicious  activity.  It  also  expressed 
concern  that  the  rules  could  be  read  to 
require  a  firm  to  implement  policies  for 
reporting  suspicious  transactions  before 
the  time  required  by  the  statute.'" 
According  to  the  commenter.  Section 
356  of  the  Patriot  Act  requires  that 
broker-dealers  be  subject  to  suspicious 
activitv  reporting  requirements  Under 
Treasun'"s  proposed  rule  implementing 
Section  356,  such  provision  would  take 
effect  180  davs  after  a  final  rule  is 


'  See  footnote  4.  supra. 

'"  See  footnote  6.  supra. 

"SIA  letter  at  2. 

12  SIA  Letter  at  2-3. 

"W.  at  3. 

■«W. 

"W. 

"■W. 
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issued  by  Treasun.'"  The  NYSE  and 
NASD  proposals  require  firms  to 
establish  and  implement  policies  to 
comply  with  the  Bank  Secrecy  Act  and 
implementing  regulations  bv  April  24. 
2002. 

Finally,  the  SIA  states  the  proposed 
rules  should  allow  for  extension  beyond 
the  April  24,  2002  compliance  date, 
where  full  compliance  cannot  be  timely 
achieved.''*  To  obtain  an  extension,  the 
SIA  suggests  a  firm  would  be  required 
to  demonstrate  the  firm  made  a  good 
faith  effort  to  comply,  and  that  there 
were  extenuating  circumstances  that 
justify  an  extension.-" 

The  Schulte  Roth  Letter  suggests  that 
the  Commission  and  the  self-regulatory 
organizations  should  allow  an 
exemption  from  the  anti-money 
laundering  program  requirement  for 
broker-dealers  that  do  not  maintain 
traditional  customer  relationships,  such 
as  investment  partnerships  and 
corporations  that  are  exempt  from 
registration  under  the  Investment 
Company  Act  of  1940.-'  Schulte  Roth 
states  these  entities  elect  to  register,  or 
create  a  wholly-owned  subsidiary  to 
register,  as  a  broker-dealer  to  obtain 
more  favorable  margin  treatment. 
According  to  the  commenter,  these 
entities  are  not  required  to  register  as 
broker-dealers,  and  do  not  function  as 
traditional  broker-dealers,  in  that  they 
do  not  engage  in  certain  activities  that 
are  typically  associated  with  a  broker- 
dealer.--  Furthermore,  the  commenter 
states  that  these  broker-dealers  do  not 
advertise  or  hold  themselves  out  to  the 
public  as  a  dealer,  nor  do  they  render 
any  incidental  investment  advice, 
extend  or  arrange  for  the  extension  of 
credit  to  others  in  connection  with 
securities,  or  piarchase  or  sell  securities 
as  principal  from  or  to  customers.- ' 
Accordingly,  the  commenter  asserts  that 
these  broker-dealers  should  not  be 
required  to  adopt  an  anti-money 
laundering  program. ^-^ 

The  commenter  also  asserts  that 
broker-dealers  that  merely  engage  in 
stock  lending  activities  with  other 
broker-dealers,  agency  lenders,  and 
mutual  funds,  should  not  be  required  to 
adopt  an  anti-money  laundering 
program,  because  they  do  not  conduct 
transactions  involving  the  purchase  or 
sale  of  securities  in  the  traditional  sense 
and  do  not  involve  traditional  customer 
relationships.-^ 


'''W.  at4. 

^>  Schulte  Roth  Letter  at  3-4, 

"Id. 
">  Id.  at  4 


Similarly,  one  commenter  suggested 
that  the  NASD  proposal  be  modified  to 
state  that  a  broker-dealer  that  does  not 
receive  customer  funds  or  open  or  hold 
customer  accounts  is  deemed  to  satisfy 
the  anti-money  laundering  program 
requirements  by  stating  its 
understanding  that  it  will  be  required  to 
develop  such  a  program  before  it 
actually  receives  customer  funds  or 
opens  or  holds  customer  accounts.-^ 
The  commenter  suggests  this 
modification  to  prevent  broker-dealers 
that  do  not  accept  or  hold  customer 
accounts  or  receive  any  customer  funds 
from  going  through  the  "futile  exercise" 
of  establishing  programs  that  cannot  be 
implemented  because  the  broker-dealers 
are  powerless  to  identif\'  any  potential 
monev-laundered  money  or  accounts. 2^ 

The  ICI  submitted  comments  to 
address  the  NASD's  proposal  as  it 
applies  to  NASD  members  that 
underwrite  securities  issued  by 
registered  investment  companies. 2»  The 
ICI  expressed  strong  support  for 
"effective  rules  to  combat  potential 
money  laundering  activity  in  the 
investment  company  industry."  It  also 
proposed  an  exception  to  proposed 
NASD  Rule  3011  for  any  NASD  member 
with  respect  to  its  activities  as  a 
principal  underwriter  of  mutual  fund 
securities  where  the  mutual  funds  such 
NASD  member  underwriters  have 
established  an  anti-money  laundering 
program  that  meets  the  requirements  of 
Section  352  of  the  PATRIOT  Act  and 
any  rules  that  apply  to  funds  adopted 
thereunder.'^'' 

The  ICI  provides  two  reasons  for  its 
proposed  exception.  First,  the  ICI  states 
the  exemption  would  avoid  unnecessary 
regulatory  duplication.  The  PATRIOT 
Act's  requirement  to  establish  an  anti- 
money  laundering  compliance  program 
by  April  24.  2002  applies  to  funds  and 
to  broker-dealers.  The  ICI  states  that 
proposed  regulations  setting  minimum 
standards  for  fund  compliance  programs 
are  imminent.  Where  an  underwriter  is 
part  of  a  fund  complex,  the  ICI  states  it 
would  be  "logical"  for  any  relevant 
activities  of  the  underwriter  to  be 
addressed  by  the  funds'  anti-money 
laundering  program.  In  these  situations, 
the  ICI  states  there  is  no  need  for 
underwriters  to  comply  with  separate 
requirements  imposed  by  the  NASD  on 
its  members. '" 

Second,  the  ICI  states  the  exception 
would  eliminate  a  bifurcated  anti- 
money  laundering  compliance 


examination  regime.  The  ICI  states  that 
compliance  with  the  anti-money 
laundering  program  requirements  for 
funds  will  be  examined  by  the 
Commission's  Office  of  Compliance, 
Inspections  and  Examinations  ("OCIE"). 
The  ICI  believes  that  OCIE  is  best  able 
to  examine  funds  comprehensively  for 
compliance  with  anti-money  laundering 
requirements.  To  subject  fund 
underwriters  to  NASD  examination 
authority  would,  according  to  the  ICI. 
"create  a  piecemeal  regulator}'  scheme 
that  would  be  both  duplicative  and 
inefficient."  *' 

The  NYSE's  Response  to  Comments 

On  April  16.  2002,  the  NYSE 
submitted  a  response  to  comments. ^2 

In  response  to  the  suggestion  that 
Section  352  of  the  PATRIOT  Act 
requires  only  that  firms  "establish" 
written  anti-money  laundering  programs 
by  April  24,  2002,  the  NYSE  states  that 
members  and  member  organizations 
must  be  in  compliance  with  federally 
mandated  requirements  of  Section  352 
by  April  24,  2002,  by  establishing 
written  policies  and  procedures  that 
have  been  approved  in  writing  by  senior 
management,  that  address  all  applicable 
Bank  Secrecy  Act  requirements.  These 
policies  should  address  the  member 
organization's  employee  training 
program  and  independent  audit 
functions.33  The  NYSE  also  indicates 
that  proposed  NYSE  Rule  445  requires 
that  the  anti-money  laundering 
programs  provide  for  independent 
testing  for  compliance,  and  that 
policies,  procedures,  and  internal 
controls  must  be  reasonably  designed  to 
achieve  compliance  with  applicable 
federal  requirements.  The  NYSE  expects 
implementation  of  the  required 
independent  testing  function  to  be 
"timely  and  effective."  ^4  As  for 
implementation  of  policies  related  to 
anti-money  laundering  requirements 
that  have  yet  to  be  adopted,  the  NYSE 
expects  they  will  be  implemented 
concurrently  with  their  respective 
effective  dates. '^  The  NYSE  further 
clarified  that  it  will  not  require 
compliance  with  Bank  Secrecy  Act 
provisions  before  their  prescribed 
effective  dates. »«  The  NYSE  also 
confirmed  its  understanding  that  the 
suspicious  activity  reports  ("SAR") 
reporting  requirements  under  31  U.S.C. 
5318(g)  are  expected  to  become  effective 


'^  Mosaic;  Letter. 

28  ICI  Letter  at  1. 

29  W. 
30W.  at2. 
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180  days  after  the  date  on  which  final 
regulations  are  issued  by  Treasury.-'" 

With  regard  to  establishing  a 
procedure  to  allow  for  extensions  of  the 
April  24,  2002  compliance  date,  the 
NYSE  stated  that  the  requirements 
outlined  by  proposed  NYSE  Rule  445 
are  practical  applications  of  federal  law 
and  that  it  has  no  authority  to  grant 
extensions  for  compliance  with 
federally  mandated  deadlines.  *" 
Similarly,  in  response  to  the 
commenter's  suggestion  that  proposed 
NYSE  Rule  445  grant  an  exemption  from 
the  requirement  to  adopt  an  anti-money 
laundering  program  for  broker-dealers 
that  do  not  engage  in  activities 
traditionally  undertaken  by  registered 
broker-dealers  such  as  hedge  funds,  or 
broker-dealers  that  engage  in  stock 
lending  activities  with  other  broker- 
dealers,  agency  lenders  like  banks,  and 
mutual  funds,  the  NYSE  again 
maintains  it  has  no  authority  to  grant 
such  relief  from  the  requirement,  as  the 
requirement  is  mandated  by  federal 
law,39  The  NYSE  takes  the  position  that 
each  entity  subject  to  anti-money 
laundering  requirements  is  required  to 
implement  policies  and  procedures  that 
are  "reflective  of  the  type  and  nature  of 
their  business  and  that  exemptions  for 
hedge  funds,  investment  companies,  etc. 
would  not  be  appropriate."  ■"' 

NASD  Regulation  s  Response.to 
Comments 

NASD  Regulation  submitted  a 
response  To  comments  on  April  17, 
2002.-" 

In  response  to  the  commenters' 
assertion  that  certain  broker-dealers  be 
exempt  from  the  requirements  of 
proposed  NASD  Rule  3011,  NASD 
Regulation,  like  the  NYSE,  stated  that 
the  requirement  to  establish  an  anti- 
money  laundering  compliance  program 
is  a  "mandate  of  federal  law."  ■^'^  While 
Section  352  requires  Treasury  to  issue 
regulations  by  April  24.  2002  that 
address  the  applicability  of  the  statutory- 
requirements  to  different  types  of 
financial  institutions,  it  does  not  allow 
for  the  NASD  or  other  self-regulator>' 
organizations  to  grant  exemptions  to  any 
types  of  broker-dealers  from  the 
statutory  requirements.-* '  NASD 
Regulation  suggests  that  anti-money 
laundering  programs  at  firms  that  have 
no  customers  and  handle  no  funds  will 
be  tailored  to  focus  on  "potential 


emplovee  misconduct  and  counterparty 
awareness."  •'■'  Similarly,  with  regard  to 
the  ICI's  request  that  an  exemption  be 
allowed  for  an  NASD  member  with 
respect  to  its  activities  as  principal 
underwTiter  of  mutual  fund  securities 
where  the  fund  complex  being 
undenvritten  has  established  anti- 
money  laundering  compliance  programs 
that  meet  the  requirements  of  Section 
352.  NASD  Regulation  reiterates  that  all 
broker-dealers  are  required  to  enact 
appropriate  compliance  procedures.-*' 
In  establishing  such  programs.  NASD 
Regulation  suggests  that  broker-dealers 
mav  coordinate  their  efforts  by  taking 
account  of  programs  and  procedures  of 
other  firms  with  which  they  do 
business.  It  also  suggests  that  principal 
underwriters  to  mutual  funds  would  be 
expected  to  have  similarly  targeted 
procedures  once  the  firms  had  assured 
themselves  that  the  investment  adviser 
or  transfer  agent  within  the  fund 
complex  had  established  and 
implemented  a  sufficient  anti-money 
laundering  program.  NASD  Regulation 
notes  that  each  firm  must  have  its  own 
program  designed  to  detect  suspicious 
activitv,  and  no  broker-dealer  may  rely 
solely  on  a  program  implemented  by  a 
firm  with  which  it  does  business  or  has 
a  business  relationship.-*'' 

Regarding  the  SIA's  concerns  that  the 
proposed  rule's  requirement  to  both 
establish  and  implement  compliance 
programs  bv  April  24.  2002  is  beyond 
the  scope  of  Section  352,  NASD 
Regulation  asserts  that  its  proposed  Rule 
is  consistent  with  Section  352.-''  NASD 
Regulation  states  that  it  does  not  suggest 
that  all  aspects  of  a  firm's  anti-money 
laundering  compliance  program  must  be 
operational  by  April  24,  2002.  Instead. 
NASD  Regulation  believes  that  firms 
must  put  in  place  written  procedures, 
and  take  "meaningful  steps"  to  carry  out 
the  procedures  to  the  extent  possible  by 
April  24,  2002.^" 

With  regard  to  the  SIA's  and  ICI's 
requests  for  clarification  that  the 
compliance  programs  required  by  April 
24.  2002  need  only  address  the  Bank 
Secrecv  Act  requirements  that  are  in 
effect  by  that  date.  NASD  Regulation 
states  that  it  agrees  a  member's  program 
must  continuously  evolve  to  adapt  to 
new  Bank  Secrecy  Act  requirements  as 
thev  are  adopted. ■''^  Additionally.  NASD 
Regulation  believes  its  proposed  new- 
Rule  does  not  require  a  firm's 
compliance  program  to  reflect  those 


Bank  Secrecv  Act  requirements  that  are 
not  in  effect  by  April  24,  2002.  NASD 
Regulation,  however,  encourages  all 
firms  to  comply  voluntarily  with  those 
provisions  of  the  Bank  Secrecy  Act  not 
vet  in  effect  to  the  extent  practicable, 
rather  than  waiting  for  mandator\- 
compliance  deadlines.'"  With  respect  to 
the  SIA's  comment  that  the  broker- 
dealer  SAR  reporting  requirement  is  not 
expected  to  be  in  effect  until  180  days 
after  Treasury  issues  final  rules.  NASD 
Regulation  states  that  an  anti-money 
laundering  program  need  only  achieve 
compliance  with  requirements  that  are 
in  effect.  However,  NASD  Regulation 
states  that  broker-dealers  should 
consider  filing  SARs  voluntarily  before 
the  effective  date  of  the  regulations,  and 
programs  must  be  adapted  to  provide 
procedures  for  reporting  suspicious 
transactions  consistent  with  the  final 
rule  once  it  becomes  effective.' ' 

Finally,  with  regard  to  the  SIA's 
request  that  the  NASD's  proposed  rule 
be  modified  to  allow  for  exemptions 
from  the  compliance  date  under  certain 
circumstances.  NASD  Regulation  notes 
that  the  law  does  not  grant  NASD 
Regulation  or  any  other  self-regulatory 
organization  the  authority  to  grant 
exemptions  or  extensions  of  time  for 
compliance. ''-' 

IV.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed 
carefiilly  the  NASD's  and  NYSE's 
proposed  rule  changes,  the  comment 
letters,  and  the  NASD's  and  NYSE's 
responses  to  the  comments,  and  finds, 
for  the  reasons  set  forth  below,  that  the 
proposals  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  registered  national  securities 
association.'' '  and  a  national  securities 
and  exchange,  and,  in  particular,  with 
the  requirements  of  Sections 
15A(b)(6)  ''■*  and  6tb)(5)  '■'  of  the  Act. 
Section  15A(b)(6')  requires  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 


J"W.  at  3. 

■"  See  footnote  7.  suprc. 
"Id. 


*'■•  Id.  at  3. 
"Id. 

"W.  at4. 


51  W.  at  4-5. 

"W,  at5. 

"In  approving  these  rules,  the  Commission  has 
considered  their  impact  on  efficiency,  competition, 
and  capital  formation,  15  U.S.C.  78c(f). 
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mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(b)(5)  imposes 
the  same  requirements  on  a  national 
securities  exchange. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  these  Sections  of  the  Act.  The 
Commission  finds  that  the  NASD  and 
the  NYSE  have  proposed  rules  that 
accurately,  reasonably,  and  efficiently 
implement  the  requirements  of  the 
PATRIOT  Act  as  it  applies  to  their 
members.  While  the  Commission 
acknowledges  that  the  commenters  have 
raised  possible  burdens  these  proposed 
rules  place  upon  certain  entities  that  are 
required  to  implement  anti-money 
laundering  compliance  programs  by 
April  24,  2002,  the  Commission  agrees 
with  NASD  Regulation  and  the  NYSE 
that  they  have  no  authority  to  grant 
exceptions  or  exemptions  to  these 
federally  mandated  requirements  and 
deadlines.  The  Commission  believes 
that  NYSE  and  NASD  members  that  are 
subject  to  the  requirements  of  the 
PATRIOT  Act  must  have  written  anti- 
money  laundering  programs  in  place  by 
April  24,  2002.  and  must  implement 
those  procedures  in  a  timely  fashion. 
The  Commission  also  recognizes, 
however,  that  anti-money  laundering 
compliance  programs  will  evolve  over 
time,  and  that  improvements  to  these 
programs  are  inevitable  as  members  find 
new  ways  to  combat  money  laundering 
and  to  detect  suspicious  activities. 

With  regard  to  all  other  issues  raised 
by  the  commenters.  the  Commission  is 
satisfied  that  NASD  Regulation  and  the 
NYSE  have  adequately  and  accurately 
addressed  the  commenters'  concerns. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^fi  that  the 
proposals  SR-NASD-2002-24  and  SR- 
NYSE-2002-10  be  and  hereby  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary: 
[FR  Doc.  02-10313  Filed  4-25-02;  8:45  ami 
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to  the  Timing  of  Clearing  Fund 
Deposits 

April  19.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  23.  2002,  the  National 
Securities  Clearing  Corporation 
( "NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  a  technical  correction 
to  NSCC  Rule  4  relating  to  the  timing  of 
clearing  fund  deposits. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  June  15,  2001.  the  Commission 
approved  proposed  rule  change  SR- 
NSCC-2001-04  which  modified  and 
consolidated  NSCC's  clearing  fund 
rules.^  The  purpose  of  the  filing  was  to: 
(1)  muve  all  NSCC  members  subject  to 


'6  15U.S.C.  78s(b)(2). 
"17CFR20O.3O-3(a)(12). 


'15  U.S.C.  78s(b)(l). 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

'  Securities  Exchange  Act  Release  No.  44431 
(June  15.  2001).  66  FR  33280. 


clearing  fund  requirements,  and  not 
only  those  member  firms  that  were 
subject  to  surveillance  status,  to  risk- 
based  margining  and  (2)  modify  the 
rules  to  provide  that  additional  clearing 
fund  deposits  must  be  made  on  the 
same  day  requested  and  within  the  time 
frame  established  by  NSCC.  The  filing 
stated,  in  part,  that  all  clearing  fund 
requirements  and  other  deposit 
requirements  shall  be  made  by  members 
within  one  hour  of  demand  unless 
otherwise  determined  by  NSCC."  At  that 
time,  the  prior  notification  requirement 
found  in  Section  7  of  Rule  4  of  NSCC's 
Rules  and  Procedures  should  have  been 
deleted  because  it  is  inconsistent  with 
the  time  frame  in  that  filing. 
Inadvertently,  this  deletion  was  not 
made.  The  purpose  of  this  proposed  rule 
change  is  to  delete  the  inconsistent  prior 
notification  provisions  of  NSCC  Rule  4. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  NSCC  since  the 
proposed  rule  change  clarifies  the 
clearing  fund  deposit  process  and 
assures  the  safeguarding  of  funds  within 
NSCC's  custody  and  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).s  Section 
17A(b)(3){F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  assure 
the  safeguarding  of  funds  which  are  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible. 
The  Commission  believes  that  the 
approval  of  NSCC's  rule  change  is 
consistent  with  this  section  because  it 


*  NSCC  Rules  and  Procedures  Procedure  XV, 
II.IB). 
M5  U.S.C.  78q-lCb)(3)(F). 
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will  enable  NSCC  to  resolve  a 
discrepancy  that  exists  in  its  rules  and 
procedures  with  regard  to  the  time 
frame  for  deposits  of  clearing  hind  and 
to  more  quickly  collect  additional 
clearing  fund  requirements,  which  was 
one  intended  purpose  of  NSCC's 
approved  filing  SR-NSCC-2001-04. 

NSCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  because  such 
approval  will  allow  NSCC  to  avoid 
confusion  among  participants  regarding 
the  time  within  which  additional 
clearing  fund  deposits  must  be  received 
by  NSCC. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  File  No.  SR-NSCC-2 002-01 
and  should  be  submitted  by  May  17. 
2002. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.R  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2002-01)  be  and  hereby  is 
approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretan: 
IFR  Doc.  02-10314  Filed  4-25-02:  8:45  am] 

BILLING  CODE  8010-01 -f> 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45787;  File  No.  SR-OCC- 
2001-11] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  IntraDay  Margin  Deposits 

.■\pril  19.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  7.  2001.  The  Options 
Clearing  Corporation  ("OCC ')  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC  Rule  609  to  make  explicit 
the  procedures  applicable  to  deposits  of 
intraday  margin. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 


6  15U.S.C.  78s(b)(2). 


"17CFR200..'30-3(a)(12). 
il5l'..SC.  78s(b)(l). 

2  The  Commission  has  modified  parts  of  these 
statements. 


(A)  Self-Regulator}'  Organization 's 
Statement  of  the  Purpose  of.  and 
Statuton,'  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  newly  added 
language  to  Rule  609  is  to  make  explicit 
OCC's  policies  with  respect  to  required 
deposits  of  intraday  margin 

OCC  can  require  a  deposit  of  intrada\' 
margin  for  a  variety  of  reasons.  Most 
often,  deposits  of  intraday  margin  are 
required  in  response  to  changes  m 
market  conditions  that  affect  the  value 
of  clearing  members'  positions  and/or 
collateral.  Currently.  Rule  609  states 
that  OCC's  Chairman.  Management  Vice 
Chairman,  and  President  each  are 
authorized  to  require  any  clearing 
member  to  make  such  deposits  within 
such  time  period  as  the  officer  may 
prescribe. 

Pursuant  to  a  long-standing  policy, 
intraday  margin  deposits  must  be 
satisfied  in  immediately  available  funds 
within  one  hour  of  OCC's  issuance  of  a 
debit  instruction  against  the  applicable 
bank  account  of  a  clearing  member  This 
policy  will  now  be  explicitly  set  forth  in 
Rule  609  although  the  authority  to 
prescribe  a  different  settlement  time, 
including  a  shorter  settlement  time,  will 
be  preser\'ed.  In  order  to  expedite 
processing,  the  individuals  authorized 
to  require  intraday  margin  deposits  will 
now  include  any  officer  of  OCC  so 
authorized  by  the  Chairman. 
Management  Vice  Chairman,  or 
President. 

The  proposed  change  is  consistent 
with  the  purposes  and  requirements  of 
section  17A  of  the  Exchange  Act 
because  it  makes  explicit  OCC's 
procedures  for  managing  required 
deposits  of  intraday  margin,  which 
should  promote  the  safeguarding  of 
securities  and  funds, 

(Bj  Self-Regulaton-  Organization  s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
burden  on  competition. 

(Cj  Self-Regulaton-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  OCC  will  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
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as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(a)  by  order  approve  the  proposed  rule 
chaAge  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary-, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-2001-11  and 
should  be  submitted  by  May  17,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-10309  Filed  4-25-02;  8:45  am] 

BIUJNG  CODE  M10-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  #3980] 

United  States  International 
Telecommunication;  Advisory 
Committee  Telecommunication 
Advisory  Committee 
Radlocommunlcatlon  Sector  (ITAC-R); 
Notice  of  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  National  Committee  of 
the  Radiocommunications  Sector  of  the 
U.S.  International  Telecommunication 
Advisory  Committee.  The  purpose  of 


M7CFR200.30-3(a)(12). 


the  Committee  is  to  advise  the 
Department  on  policy,  technical  and 
operational  issues  with  respect  to  the 
International  Telecommunication  Union 
(ITU).  This  meeting  will  address 
preparations  for  the  ITU-R  World 
Radiocommunication  Conference  2003 
(WRC-03). 

The  ITAC-R  will  meet  from  1:30  to 
3:30  on  May  7,  2002  at  the  Department 
of  State  Dean  Acheson  auditorium. 
Admittance  of  public  members  will  be 
limited  to  the  seating  available.  In  this 
regard,  entrance  to  the  Department  of 
State  is  controlled.  Persons  intending  to 
attend  the  meeting  should  send  a  fax  to 
(202)  647-7407  not  later  than  24  hours 
before  the  meeting.  On  this  fax,  please 
include  the  name  of  the  meeting,  your 
name,  social  security  number,  date  of 
birth  and  organization.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admittance:  U.S. 
driver's  license  with  your  picture  on  it, 
U.S.  passport,  or  U.S.  Government 
identification  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Directions  to  the  meeting 
location  and  on  which  entrance  to  use 
may  be  determined  by  calling  the  IT  AC 
Secretariat  at  202  647-2592  or  e-mail  to 
worsleydm@state.gov.  Attendees  may 
join  in  the  discussions,  subject  to  the 
instructions  of  the  Chair.  Admission  of 
participants  will  be  limited  to  seating 
available. 

Dated:  April  16,  2002. 
Cecily  C.  Holiday, 

Director.  ITU-R  Affairs.  U.S.  Department  of 
State. 

|FR  Doc.  02-10331  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  4710-4S-P 


DEPARTMENT  OF  STATE 

[Pubilc  Notice  3960] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10  a.m.  on  Tuesday,  May  21. 
2002,  in  Room  2415  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC.  The  purpose  of  this 
meeting  is  to  report  the  results  of  the 
Eighty -Fourth  Session  of  the 
International  Maritime  Organization 
(IMO)  Legal  Committee  (LEG  84), 
scheduled  for  April  22  through  26, 
2002. 

At  LEG  84.  the  Legal  Committee  will 
review  the  Convention  for  the 
Suppression  of  Unlawful  Acts  against 
the  Safety  of  Maritime  Navigation.  1988. 
and  its  Protocol  of  1988  relating  to 
Fixed  Platforms  Located  on  the 


Continental  Shelf  (SUA  Convention  and 
Protocol]  to  determine  if  the 
instruments  need  to  be  updated  in  light 
of  the  September  11,  2001  terrorist 
attacks  against  the  United  States  of 
America.  The  Committee  will  also 
examine  the  draft  Wreck  Removal 
Convention  with  the  objective  of  having 
the  draft  ready  for  a  Diplomatic 
Conference  in  the  2004-5  biennium.  In 
addition,  the  Legal  Committee  will 
consider  a  proposal  to  increase  the 
limits  of  compensation  under  the  1992 
protocols  to  the  1969  International 
Convention  on  Civil  Liability  for  Oil 
Pollution  Damage  and  the  1971 
International  Convention  on  the 
Establishment  of  an  International  Fund 
for  Compensation  for  Oil  Pollution 
Damage.  The  Legal  Committee  will  then 
turn  its  attention  to  the  status  of  the 
implementation  of  the  International 
Convention  on  Liability  and 
Compensation  for  Damage  in 
Connection  With  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea.  Time  also  will  be  allotted  to 
address  any  other  issues  on  the  Legal 
Committee's  work  program. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  Due  to 
building  security,  it  is  recommended 
that  those  who  plan  on  attending  call  or 
send  an  e-mail  two  days  ahead  of  the 
meeting  so  that  we  may  place  your 
name  on  a  list  for  security  personnel  to 
reference.  For  further  information  please 
contact  Captain  Joseph  F.  Ahem  or 
Lieutenant  Carolyn  Leonard-Cho,  at  U.S. 
Coast  Guard.  Office  of  Maritime  and 
International  Law  (G-LMI),  2100 
Second  Street,  SW..  Washington,  DC 
20593-0001;  e-mail 

cleonardcho@comdt.uscg.mil,  telephone 
(202)  267-1527;  fax  (202)  267-4496. 

Dated:  April  10,  2002. 
Stephen  M.  Miller, 

Executive  Secretai}',  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  02-10328  Filed  4-25-02;  8:45  am] 

BILUNO  CODE  471(M>7-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3961] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10  a.m.  on  Tuesday,  4  June, 
in  Room  4420,  at  U.  S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW.. 
Washington.  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  finalize 
preparations  for  the  51st  Session  of  the 
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Technical  Cooperation  Committee  (TCC 
50)  and  88th  Session  of  Council  of  the 
International  Maritime  Organization 
(IMO).  The  TCC  51  meeting  will  be  held 
at  IMO  Headquarters  on  12-13  June 
2002.  The  Technical  Cooperation 
Committee  will  focus  on  the  following 
items: 
— Technical  assistance  aspects  of 

maritime  security; 
— Regional  Co-ordination  and  Delivery: 
— IMO  Women  in  Development 

Program: 
— Institutional  Development  and 

Fellowships:  and 
— Report  on  the  status  of  funding  for  the 

translation  of  model  courses. 

The  88th  Session  of  the  Council  is 
scheduled  for  10-14  June  2002,  at  the 
IMO  Headquarters  in  London.  Items  of 
interest  include: 
— Committees  reports: 
— Report  on  the  International 

Conference  on  Liability  and 

Compensation  for  Bunker  Oil 

Pollution  Damage: 
— Work  Program  and  Budget  for  2002- 

2003: 
— Review  of  the  Organization's  financial 

framework  in  accordance  with 

Assembly  resolution  A. 877(21): 
— Report  on  the  status  of  conventions 

and  other  multilateral  instruments  in 

respect  of  which  the  Organization 

performs  its  function: 
— World  Maritime  University 
— IMO  International  Maritime  Law 

Institute: 
— Relations  with  intergovernmental  and 

non-governmental  organizations:  and 
— Assembly  matters. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing: 
Director.  International  Affairs,  U.  S. 
Coast  Guard  Headquarters, 
Commandant  (G-CI).  Room  2114,  2100 
Second  Street,  SW.  Washington.  DC 
20593-0001  or  bv  calling:  (202)  267- 
2280. 

Dated:  .April  10.  2002. 
Stephen  M.  Miller. 

Executive  Secretan:  Shipping  Coordinating 
Committee.  Department  of  State. 
[FR  Doc.  02-10329  Filed  4-25-02;  8:45  am] 
BILLING  CODE  471(Mr7-P 

DEPARTMENT  OF  STATE 
[Public  Notice  3963] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 


meeting  at  9:30  a.m.  on  Thursday.  June 
13,  2002  in  Room  6103  of  the  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SW.,  Washington,  DC  20593- 
0001.  The  primar>'  purpose  of  the 
meeting  is  to  prepare  for  the  Seventh 
Session  of  International  Maritime 
Organization  (IMO)  the  Sub-Committee 
on  Bulk  Liquids  and  Gases  to  be  held  at 
the  IMO  Headquarters  in  London, 
England  from  lune  24.  2002  to  June  28. 
2002. 

The  primary'  matters  to  be  considered 
include; 
—  Matters  related  to  the  probabilistic 

methodology'  for  oil  outflow  analysis 
— Review  of  Annex  1  of  International 
Convention  for  the  Prevention  of 
Pollution  From  Ships  (MARPOL  73/ 
78) 
—Review  of  Annex  II  of  MARPOL  73/ 

78 
— Evaluation  of  safety  and  pollution 
hazards  of  chemicals  and  preparation 
of  consequential  amendments 
— Amendments  to  requirements  on 
electrical  installations  in  the 
International  Bulk  Chemical  and  the 
International  Gas  Carrier  Codes 
—Application  of  MARPOL  requirements 
to  Floating  Production,  Storage  and 
Offloading/Floating  Storage  Units 
(FPSOs  and  FSUs) 
— Requirements  for  personnel 
protection  involved  in  the 
transportation  of  cargoes  containmg 
toxic  substances  in  all  types  of  tankers 
— Oil  tagging  systems 
— Development  of  guidelines  for  ships 
operating  in  Arctic  ice-covered  waters 
Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Commander  I. 
M.  Michalowski.  U.S.  Coast  Guard  (G- 
MSO-3).  Room  1214;  2100  Second 
Street,  SW.,  Washington.  DC  20593- 
0001  or  by  calling  (202)  267-1217. 

Dated:  April  10,  2002. 
Stephen  Miller. 

Executive  Secretan-.  Shipping  Coordinating 

Committee.  Department  of  State. 

|FR  Do( .  02-10,3.30  Filed  4-25-02;  8;45  Hm] 

BILLING  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
02-04-C-OO-GRB  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Austin  Straubel 
international  Airport,  Green  Bay,  Wi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  .Austin  Straubel 
International  .Airport  under  the 
provisions  of  the  49  U  S.C  401 1 7  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  date  which  is  30  days  after 
date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office.  6020  28th  Avenue  South.  Room 
102.  Minneapolis.  MN  55450-2706. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  F.AA  must 
be  mailed  or  delivered  to  Mr.  Thomas 
W,  Miller.  Airport  Director  of  the  ,Austin 
Straubel  International  Airport  at  the 
following  address:  2077  Airport  Drive, 
Green  Bay.  Wl  54313-5596, 

.Air  carriers  and  foreign  air  carriers 
mav  submit  copies  of  written  comments 
previously  provided  to  Brown  County. 
Wisconsin  under  section  158.23  of  part 
158 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  J.  Millenacker.  Program  Manager. 
Federal  .Aviation  Administration, 
Airports  District  Office.  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
MN  55450-2706,  (6121  713-4359  The 
application  may  be  reviewed  in  person 
at  this  same  location 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Austin  Straubel  International  Airport 
under  the  provisions  of  the  49  US  C 
401 1 7  and  part  1 58  of  the  Federal 
Aviation  Regulations  114  CFR  part  158). 

On  April  5.  2002.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Brown  Countv.  Wisconsin, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158  The  F.AA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  luly  30.  2002 

The  following  is  a  brief  over\'iew  of 
the  application. 

Proposed  charge  effective  date: 
October  1.  2002. 

Proposed  charge  expiration  date: 
February  1.  2003, 

Level'ofthe  proposed  PFC:  S4.50. 

Total  estimated  PFC  rei'enue; 
S528.943. 

Brief  description  of  proposed  project: 
Terminal  Entrance  Road  Expansion. 
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Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  he 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Austin 
Straubel  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  April  IH, 
2002. 

Mark  McCIardy, 

Manager.  Planning  and  Programming  Branch. 
Airports  Division.  Great  Lakes  Region. 
(FR  Doc.  02-10237  Filed  4-25-02;  8:45  ami 
BILLING  CODE  4910-13-M 


DEPARTME^fr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
02-07-C-OO-MKE  To  Impose  a 
Passenger  Facility  Charge  (PFC)  at 
General  Mitchell  International  Airport 
and  To  Use  the  Revenue  at  General 
Mitchell  International  Airport  and 
Lawrence  J.  Timmerman  Airport, 
Milwaukee,  Wl 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  General 
Mitchell  International  Airport  and  use 
the  revenue  at  General  Mitchell 
International  Airport  and  Lawrence  J. 
Timmerman  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
DATES:  Conunents  must  be  received  on 
or  before  May  28.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mirmeapolis  Airports  District 
Office,  6020  28th  Avenue  South.  Room 
102.  Minneapolis,  Miimesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  C.  Barry 
Bateman,  Airport  Director  of  the  General 
Mitchell  International  Airport. 
Milwaukee.  WI  at  the  following  address: 
5300  S.  Howell  Avenue.  Milwaukee.  Wl 
53207-6189. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 


Milwaukee  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey.  Program  Manager. 
Minneapolis  Airports  District  Office. 
6020  28th  Avenue  South.  Room  102, 
Minneapolis.  MN  55450.  612-713-4363. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  General  Mitchell  International 
Airport  and  to  use  the  revenue  at 
General  Mitchell  International  Airport 
and  Lawrence  J.  Timmerman  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  3.  2002  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
County  of  Milwaukee  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  lune  26.  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
December  1.2011. 

Proposed  charge  expiration  date:  May 
1.2005. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue: 
$37,240,744. 

Brief  description  of  proposed  projects: 
Impose  and  Use:  C  concourse-hydrant 
fueling  system,  separate  taxiway  circuits 
and  add  duct  bank,  runway  7R/25L  edge 
lights,  renovate  road  to  south 
maintenance  area,  construct  ground  run 
up  enclosure.  Part  150  update, 
reconstruct  corporate  hangar  road, 
relight  terminal  roadway,  airfield 
electrical  system  upgrade,  elevator 
controls  upgrade,  PFC  administration 
costs,  D  concourse  expansion,  replace 
taxiway  B  and  C,  north  ticketing 
expansion,  runway  and  taxiway 
rehabilitation  (Lawrence  J.  Timmerman 
Airport). 

Impose  Only:  Outer  taxiway 
extension.  International  Arrivals 
Building  (lAB)  ramp  extension. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31.  Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Milwaukee. 


Issued  in  Des  Plains.  Illinois  on  April  18, 
2002. 

Mark  McCIardy, 

Manager.  Planning  and  Programming  Branch, 
Airports  Division.  Great  Lakes  Region. 
[FR  Doc.  02-102.38  Filed  4-25-02;  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-06-C-OO-SAW  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Sawyer  International 
Airport,  Marquette,  Mi 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Sawyer 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  401 1 7  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  28.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office.  Willow  Run  Airport.  East.  8820 
Beck  Road.  Belleville,  Michigan  48111. 
The  application  may  be  reviewed  in 
person  at  this  location. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  failed  or  delivered  to  Mr.  Harold  R. 
Pawley,  Airport  Manager,  Sawyer 
International  Airport  at  the  following 
address:  Sawyer  International  Airport, 
225  Airport  Avenue,  Gwinn,  Michigan 
49841. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Sav\ryer 
International  Airport  under  section 
158.24  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Arlene  B.  Draper,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport.  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7282).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Sawryer  International  Airport  under  the 
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provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  April  5,  2002  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Sawyer  International  Airport  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  F.\A  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  not  later  than  August  2.  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
December  1,  2002. 

Proposed  charge  expiration  date:  May 
1.2004. 

Level  of  the  proposed  PFC:  S4.50. 

Total  estimated  PFC  revenue: 
5227,558. 

Brief  description  of  proposed  projects: 
North  Access  Road:  Taxiway 
Rehabilitation:  Passenger  Boarding 
Bridge:  Snow  Removal  Equipment: 
Runwav  Rehabilitation:  Taxiway 
Signage:  Refurbish  Beacon. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  to  be 
required  to  collect  PFCs:  Marquette 
County  has  not  requested  approval  to 
exclude  a  class  or  classes  of  carriers 
from  the  PFC  collection  requirements. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Sawyer  International  Airport,  225 
Airport  Avenue,  Gwinn.  Michigan 
49841. 

Issued  in  Des  Plaines.  Illinois  (in  April  18. 
2002. 

Barbara  ].  Jordan, 

Acting  Manager.  Planning  and  Programming 
Branch.  Airports  Division.  Great  Lakes 
Region. 

[FR  Doc.  02-10236  Filed  4-25-02;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

St.  Louis  Steam  Train  Association 

[Docket  Number  FRA-2002-117011 

The  St.  Louis  Steam  Train  Association 
(SLSTA)  has  petitioned  the  Federal 
Railroad  Administration  for  a  temporary 
waiver  of  compliance  for  time  on  duty 
limitations  from  the  requirements  of 
Title  49,  U.S.C.  21103(a),  which  requires 
the  association  to  limit  the  time  on  duty 
of  its  train  employees  to  12  hours  total 
time  on  dutv  in  a  24-hour  period. 

The  SLSTA  is  a  not-for-profit 
corporation  that  leases,  maintains,  and 
operates  former  St.  Louis  and  San 
Francisco  steam  locomotive  number 
1522.  The  SLSTA  occasionally  operates 
locomotive  1522  on  the  general  railroad 
system  as  motive  power  for  trains 
operated  for  historical,  excursion,  or 
other  purposes.  The  SLSTA  has  three 
individuals  who  are  certified 
locomotive  engineers  and  who  operate 
the  controls  of  the  locomotive  under  the 
provisions  of  Title  49  Code  of  Federal 
Regulations,  part  240.  In  addition,  the 
association  has  three  individuals  who 
act  as  traditional  firemen.  The  SLSTA 
requests  relief  to  utilize  its  train  and 
engine  crews  for  up  to  16  hours  in  the 
event  of  unusual  circumstances.  The 
association  does  not  plan  for  its  train 
and  engine  crew  employees  to  perform 
service  for  more  than  12  hours. 
However,  due  to  the  nature  of  its 
operations  that  occasionally  involve 
operating  on  the  general  railroad  system 
and  its  limited  staff,  unexpected  and 
unusual  circumstances  may  terminate 
the  operation  of  the  train  prior  to  its 
final  destination.  The  SLSTA  states  that 
allowing  an  engineer  to  operate  beyond 
the  normal  12-hour  limit  will  not 
compromise  safety,  in  that,  host-railroad 
pilots  and  supervisors  will  also  be  on 
board  the  locomotive  while  it  is  being 
operated. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notif\'  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specifv  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identif>'  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
11701)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facilitv.  Room  PL-401. 
Washington.  DC,  20590-0001. 


Communications  received  within  45 
davs  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comment.s  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concernmg  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington.  DC,  on  April  22, 
2002. 
Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

\VR  Do(    02-102.(4  Filed  4-25-02;  8;45  ami 

BILUNG  CODE  4910-O6-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34189] 

Richmond  Pacific  Railroad 
Corporation— Lease.  Operating  and 
Tracicage  Rights  Exemption — Rail 
Lines  of  Union  Pacific  Railroad 
Company  and  The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

Richmond  Pacific  Railroad 
Corporation  (applicant),  a  Class  ill  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  lease  and 
operate  (including  some  operations  by 
trackage  rights)  over  10  miles  of  rail 
lines  owned  by  Union  Pacific  Railroad 
Company  (UP)  and  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  in  Contra  Costa 
County,  CA. 

The  transaction  could  have  been 
consummated  on  or  after  April  9.  2002. 
the  effective  date  of  the  exemption  (7 
davs  after  the  exemption  was  filed).' 

The  purpose  of  the  transaction-  is  to 
allow:  (1)  .Applicant  to  lease  from  UP. 
for  freight  rail  operations,  trackage  on 
the  Seaver  Industrial  Lead,  from 
milepost  0.20  near  the  Stege  Wye  to  the 
end  of  the  track  at  milepost  2  46  (2.26 
miles),  and  on  the  Richmond  Industrial 


•  Applicant  proposed  to  consumniate  the 
t.-ansaction  on  or  alxjut  .April  8,  2002.  The 
exemption  notice  was  filed  on  .April  2.  2002.  I  !nder 
49  CFR  1150.42.  the  exemption  is  effective  7  days 
after  the  notice  is  filed. 

'  Applicant  states  that  the  transaction  involves 
several  agreements  between  UP  and  applicant 
which  include  a  lea.se  agreement,  an  interchange 
agreement,  an  operating  agreement,  a  commercial 
marketing  agreement  and  an  assignment  and 
assumption  agreement,  li  also  involves  a  non- 
exclusive lease  agreement  between  BNSF  and 
applicant. 
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Lead,  from  milepost  0.00  near  the  San 
Pablo  Wye  to  milepost  1.01.  including 
all  industry'  tracks,  the  San  Pablo  Wye, 
and  San  Pablo  house  track  (1.5  miles): 
(2)  UP  and  applicant  to  interchange 
freight  cars,  locomotives,  cabooses  and 
other  equipment  adjacent  to  the  UP 
main  line  at  the  Stege  Wye  on 
interchange  trackage  from  milepost  7.5 
to  milepost  10.7  (3.2  miles);  (3)  UP  to 
permit  applicant  to  operate  freight  rail 
service  on  subsidiary  trackage  adjacent 
to  the  UP  main  line  from  milepost  10.7 
near  the  Stege  Wye  to  milepost  13.74 
near  the  San  Pablo  Wye  (3.04  miles);  (4) 
UP  and  applicant  to  agree  upon  rail  car 
switching  or  interchange  charges  for 
various  types  of  freight  cargo  shipments 
originated  or  terminated  by  UP  or 
applicant;  (5)  UP  to  assign  its  rights 
under  certain  agreements  related  to  the 
leased  premises  to  applicant  and  to 
allow  applicant  to  assume  the 
obligations  of  UP  under  such 
agreements;  and  (6)  BNSF  and  applicant 
to  interchange  equipment  at  the  23rd 
Street  yard  and  to  deliver  equipment  to 
locations  along  the  Seaver  Industrial 
Lead  using  joint  track  leased  to 
applicant  by  BNSF  and  UP,  operating 
rights  on  BNSF-owned  track,  and  on 
track  leased  by  BNSF  to  applicant. 

The  notice  is  filed  under  49  CFR 
1150.41.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34189,  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Ronald  C.  Peterson,  Esq.. 
Hanson.  Bridgett,  Marcus.  Vlahos  & 
Rudy.  LLP.  333  Market  Street.  Suite 
2300.  San  Francisco.  CA  94105-2173. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov." 

Decided:  April  18.  2002. 
By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc.  02-10029  Filed  4-25-02;  8:45  am] 

BILLING  CODE  491S-O0-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

April  19,  J0()2. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue'.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  28,  2002.  to 
be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  \'umber:  1512-0129. 

Form  Number  ATF  F  4473  (5300.9) 
Part  I. 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record. 
Part  I.  Over-The-Counter. 

Description:  The  form  is  used  to 
determine  the  eligibility  (under  the  Gun 
Control  Act)  of  a  person  to  receive  a 
firearm  from  a  Federal  firearms  licensee. 
It  is  also  used  to  establish  the  identity 
of  the  buyer.  The  form  is  also  used  in 
law  enforcement  investigations/ 
inspection  to  trace  firearms. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Recordkeepers: 
10,225.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  3,408,333  hours. 

OMB  Number:  1512-0144. 

Form  Number:  ATF  F  2736  (5100.12) 
and  ATF  F  2737  (5100.67). 

Type  of  Review:  Extension. 

Title:  Specific  and  Continuing 
Transportation  Bond-Distilled  Spirits 
and/or  Wines  Withdrawn  for 
Transportation  to  Manufacturing 
Bonded  Warehouse — Class  Six. 

Description:  ATF  F  2736  (5100.12) 
and  ATF  F  2737  (5100.67)  are  specific 
bonds  which  protect  the  tax  liability  on 
distilled  spirits  and  wine  while  in 
transit  from  one  type  of  bonded  facility 
to  another.  They  identify'  the  shipment, 
the  parties,  the  date  and  the  amount  of 
bond  coverage. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents:  1.- 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Jacqueline  White. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Room  3200.  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226.  (202)  927-8930. 

OMB  Reviewer:  Alexander  T.  Hunt. 
Office  of  Management  and  Budget. 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503.  (202) 
395-7860. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  02-10250  Filed  4-25-02;  8:45  am] 
BILLING  CODE  4B10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  943] 

Commerce  in  Explosives;  List  of 
Explosive  Materials 

Pursuant  to  the  provisions  of  section 
841(d)  of  title  18,  United  States  Code 
(U.S.C),  and  27  CFR  55.23.  the  Director, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  must  publish  and  revise  at 
least  annually  in  the  Federal  Register  a 
list  of  explosives  determined  to  be 
within  the  coverage  of  18  U.S.C.  chapter 
40.  Importation,  Manufacture, 
Distribution,  and  Storage  of  Explosive 
Materials.  This  chapter  covers  not  only 
explosives,  but  also  blasting  agents  and 
detonators,  all  of  which  are  defined  as 
explosive  materials  in  section  841(c)  of 
title  18,  U.S.C.  Accordingly,  the 
following  is  the  2002  List  of  Explosive 
Materials  subject  to  regulation  under  18 
U.S.C.  chapter  40.  It  includes  both  the 
list  of  explosives  (including  detonators) 
required  to  be  published  in  the  Federal 
Register  and  blasting  agents. 

The  list  is  intended  to  include  any 
and  all  mixtures  containing  any  of  the 
materials  on  the  list.  Materials 
constituting  blasting  agents  are  marked 
by  an  asterisk.  While  the  list  is 
comprehensive,  it  is  not  all  inclusive. 
The  fact  that  an  explosive  material  may 
not  be  on  the  list  does  not  mean  that  it 
is  not  within  the  coverage  of  the  law  if 
it  otherwise  meets  the  statutory 
definitions  in  section  841  of  title  18, 
U.S.C.  Explosive  materials  are  listed 
alphabetically  by  their  common  names 
followed,  where  applicable,  by  chemical 
names  and  synonyms  in  brackets. 

In  the  2002  List  of  Explosive 
Materials,  ATF  has  added  five  terms  to . 
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the  list  of  explosives,  has  further 
defined  two  explosive  materials,  and 
has  made  amendments  to  two  explosive 
materials  to  more  accurately  reference 
these  materials. 

The  five  additions  to  the  list  are  as 
follows: 

1.  Azide  explosives 

2.  HMTD 
[hexamethylenetriperoxidediamine] 

3.  Nitrate  explosive  mixtures 

4.  Picrate  explosives 

5.  TATP  [triacetonetriperoxide] 
We  have  added  these  explosive 

materials  to  the  List  because  their 
primary  or  common  purpose  is  to 
function  by  explosion.  ATF  has 
encountered  the  criminal  use  of  some  of 
these  materials  in  improvised  devices. 
"Nitrate  explosive  mixtures"  is 
intended  to  be  an  all-encompassing 
term,  including  all  forms  of  sodium, 
potassium,  barium,  calcium,  and 
strontium  nitrate  explosive  mixtures. 

The  two  explosive  materials  that  we 
have  further  defined  by  including  their 
chemical  names  are  listed  as  follows: 

1.  DIP  AM  [dipicramide; 
diaminohexanitrobiphenyll 

2.  EDNA  [ethylenedinitraminel 
The  two  amendments  to  previously 

listed  explosive  materials  are  as  follows: 

1.  "Nitrates  of  soda  explosive 
mixtures"  has  been  deleted  and 
replaced  with  "Sodium  nitrate 
explosive  mixtures"  to  reflect  current 
terminology. 

2.  PBX  was  previously  defined  as 
"RDX  and  plasticizer."  We  are  changing 
the  definition  to  reflect  that  PBX  is  an 
acronym  for  "plastic  bonded  explosive." 

This  revised  list  supersedes  the  List  of 
Explosive  Materials  dated  September 
14,  1999  (Notice  No.  880.  64  PR  49840: 
correction  notice  of  September  28,  1999. 
64  FR  52378)  and  will  be  effective  on 
April  26,  2002. 

List  of  Explosive  Materials 


Acetylides  of  heavy  metals. 
Alurninum  containing  polymeric 

propellant. 
Aluminum  ophorite  explosive. 
Amatex. 
Amatol. 
Ammonal. 
Ammonium  nitrate  explosive  mixtures 

(cap  sensitive). 
*  Ammonium  nitrate  explosive  mixtures 

(non-cap  sensitive). 
Ammonium  perchlorate  composite 

propellant. 
Ammonium  perchlorate  explosive 

mixtures. 
Ammonium  picrate  [picrate  of 

ammonia,  Explosive  D]. 
Ammonium  salt  lattice  with 

isomorphously  substituted  inorganic 

salts. 


*ANFO  [ammonium  nitrate-fuel  oil[. 
Aromatic  nitro-compound  explosive 

mixtures. 
Azide  explosives. 

B 

Baranol. 
Baratol. 
BEAF  [1.  2-bis  (2.  2-difluoro-2- 

nitroacetoxyethane)|. 
Black  powder. 

Black  powder  based  explosive  mixtures. 
*Blasting  agents,  nitro-carbo-nitrates, 

including  non-cap  sensitive  slum- 

and  water  gel  explosives. 
Blasting  caps. 
Blasting  gelatin. 
Blasting  powder. 

BTNEC  (bis  (trinitroethyl)  carbonate]. 
BTNEN  [bis  (trinitroethyl)  nitramine] 
BTTN  [1.2.4  butanetriol  trinitrate], 
Bulk  salutes. 
Butyl  tetryl. 

C 

Calcium  nitrate  explosive  mixture 
Cellulose  hexanitrate  explosive  mixture. 
Chlorate  explosive  mixtures. 
Composition  A  and  variations. 
Composition  B  and  variations. 
Composition  C  and  variations. 
Copper  acetylide. 
Cvanuric  triazide. 
Cyclonite[RDX]. 
Cyclotetramethvlenetetranitramine 

■[HMX]. 
Cyclotol. 
Cyclotrimethylenetrinitramine  [RDX] 

D 

DATB  [diaminotrinitrobenzene]. 

DDNP  [diazodinitrophenolj. 

DEGDN  [diethyleneglycol  dinitrate]. 

Detonating  cord. 

Detonators. 

Dimethylol  dimethyl  methane  dinitrate 

composition. 
Dinitroethyleneurea. 
Dinitroglycerine  [glycerol  dinitrate). 
Dinitrophenol. 
Dinitrophenolates. 
Dinitrophenyl  hydrazine. 
Dinitroresorcinol. 
Dinitrotoluene-sodium  nitrate  explosive 

mixtures. 
DIP  AM  [dipicramide: 

diaminohexanitrobiphenyll. 
Dipicryl  sulfone. 
Dipicrylamine. 
Display  fireworks. 
DNPA  [2,2-dinitropropyl  acrvlate], 
DNPD  [dinitropentano  nitrilej. 
Dvnamite. 


EDDN  [ethylene  diamine  dinitrate]. 

EDNA  [ethylenedinitraminel, 

Ednatol. 

EDNP  [ethyl  4,4-dinitropentanoate]. 


EGDN  [ethylene  glycol  dinitratej. 

Ervthritol  tetranitrate  explosives. 

Esters  of  nitro-substituted  alcohols. 

Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  Gelatins. 

Explosive  liquids. 

Explosive  mixtures  containing  oxygen- 
releasing  inorganic  salts  and 
hydrocarbons. 

Explosive  mixtures  containing  oxygen- 
releasing  inorganic  salts  and  nitro 
bodies 

Explosive  mixtures  containing  oxygen- 
releasing  inorganic  salts  and  water 
insoluble  fuels. 

Explosive  mixtures  containing  oxygen- 
releasing  inorganic  salts  and  water 
soluble  fuels. 

Explosive  mixtures  containing 
sensitized  nitromethane. 

Explosive  mixtures  containing 
tetranitromethane  (nitroform). 

Explosive  nitro  compounds  of  aromatic 
hvdrocarbons. 

Explosive  organic  nitrate  mixtures. 

Explosive  powders. 

F 

Flash  powder. 

Fulminate  nf  mercun*'. 
Fulminate  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminating  platinum. 
Fulminating  silver. 

G 

Gelatinized  nitrocellulose. 
Gem-dinitro  aliphatic  explosive 

mixtures. 
Guanyl  nitrosamino  guanyl  tetrazene. 
Guanyl  nitrosamino  guanyiidene 

hydrazine. 
Guncotton. 

H 

Heavv  metal  azides. 

Hexanite 

Hexanitrodiphenylamine. 

Hexanitrostilbene, 

Hexogen  [RDX], 

Hexogene  or  octogene  and  a  nitrated  N- 

methylaniline. 
Hexolites 
HMTD 

[hexamethvlenetriperoxidediaminej. 
HMX  [cyclo-1 ,3,5.7-tetramethylene 

2.4.6,8-tetranitramine;  Octogen). 
Hvdrazinium  nitrate  hydrazine/ 

aluminum  explosive  system. 
Hydrazoic  acid. 

/ 

Igniter  cord. 

Igniters, 

Initiating  tube  systems. 

K 

KDNBF  [potassium  dinitrobenzo- 
furoxane]. 
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Lead  azide. 

Lead  mannite. 

Lead  mononitroresorcinate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styphnate  [styphnate  of  lead,  lead 

trinitroresorcinate] . 
Liquid  nitrated  polyol  and 

trimethylolethane. 
Liquid  oxygen  explosives. 

M 

Magnesium  ophorite  explosives. 

Mannitol  hexanitrate. 

MDNP  [methyl  4,4-dinitropentanoate|. 

MEAN  [monoethanolamine  nitrate). 

Mercuric  fulminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  [40%  TNT.  40%  ammonium 

nitrate,  20%  aluminum]. 
MMAN  [monomethylamine  nitrate); 

methylamine  nitrate. 
Mononitrotoluene-nitroglycerin 

mixture. 
Monopropellants. 

N 

NIBTN  [nitroisobutametriol  trinitrate). 
Nitrate  explosive  mixtures. 
Nitrate  sensitized  with  gelled 

nitroparaffin. 
Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 
Nitrated  polyhydric  alcohol  explosives. 
Nitric  acid  and  a  nitro  aromatic 

compound  explosive. 
Nitric  acid  and  carboxylic  fuel 

explosive. 
Nitric  acid  explosive  mixtures. 
Nitro  aromatic  explosive  mixtures. 
Nitro  compounds  of  furane  explosive 

mixtures. 
Nitrocellulose  explosive. 
Nitroderivative  of  urea  explosive 

mixture. 
Nitrogelatin  explosive. 
Nitrogen  trichloride. 
Nitrogen  tri-iodide. 
Nitroglycerine  [NG,  RNG.  nitro.  glyceryl 

trinitrate,  trinitroglycerine). 
Nitroglycide. 
Nitroglycol  [ethylene  glycol  dinitrate. 

EGDN). 
Nitroguanidine  explosives. 
Nitronium  perchlorate  propellant 

mixtiires. 
Nitroparaffins  Explosive  Grade  and 

ammonium  nitrate  mixtures. 
Nitrostarch. 

Nitro-substituted  carboxylic  acids. 
Nitrourea. 

O 

Octogen  [HMX]. 

Octol  [75  percent  HMX,  25  percent 
TNT). 


Organic  amine  nitrates. 
Organic  nitramines. 


PBX  [plastic  bonded  explosives). 

Pellet  powder. 

Penthrinite  composition. 

Pentolite. 

Perchlorate  explosive  mixtures. 

Peroxide  based  explosive  mixtures. 

PETN  (nitropentaerythrite. 

pentaerythrite  tetranitrate, 

pentaerythritol  tetranitrate). 
Picramic  acid  and  its  salts. 
Picramide. 
Picrate  explosives. 

Picrate  of  potassium  explosive  mixtures. 
Picratol. 
Picric  acid  (manufactured  as  an 

explosive). 
Picr\'l  chloride. 
Picrvl  fluoride. 
PLX'[95%  nitromethane.  5% 

ethylenediamine). 
Polynitro  aliphatic  compounds. 
Polyolpolynitrate-nitrocellulose 

explosive  gels. 
Potassium  chlorate  and  lead 

sulfocyanate  explosive. 
Potassium  nitrate  explosive  mixtures. 
Potassium  nitroaminotetrazole. 
P\Totechnic  compositions. 
PVX  [2,6-bis(picr>'lamino)]-3,5- 

dinitropyridine. 

R 

RDX  [cyclonite.  hexogen.  T4.  cyclo- 
l,3,5,-trimethylene-2,4,6,- 
trinitramine:  hexahydro-l,3.5-trinitro- 
S-triazine). 


Safety  fuse. 

Salts  of  organic  amino  sulfonic  acid 

explosive  mixture. 
Salutes  (bulk). 
Silver  acetylide. 
Silver  azide. 
Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 
Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 
Silver  tetrazene. 
Slurried  explosive  mixtures  of  water, 

inorganic  oxidizing  salt,  gelling  agent, 

fuel,  and  sensitizer  (cap  sensitive). 
Smokeless  powder. 
Sodatol. 
Sodium  amatol. 

Sodium  azide  explosive  mixture. 
Sodium  dinitro-ortho-cresolate. 
Sodium  nitrate  explosive  mixtures. 
Sodium  nitrate-potassium  nitrate 

explosive  mixture. 
Sodium  picramate. 
Special  fireworks. 
Squibs. 
Styphnic  acid  explosives. 


Tacot  (tetranitro-2,3,5,6-dibenzo- 
1,3a, 4, 6a  tetrazapentalene). 


TATB  [triaminotrinitrobenzene). 

TATP  [triacetonetriperoxide). 

TEGDN  [triethylene  glycol  dinitrate). 

Tetranitrocarbazole. 

Tetrazene  [tetracene,  tetrazine,  1(5- 

tetrazolyl)-4-guanyl  tetrazene 

hydrate). 
Tetiyl  [2,4,6  tetranitro-N-methylaniline). 
Tetrytol. 
Thickened  inorganic  oxidizer  salt 

slurried  explosive  mixture. 
TMETN  [trimethylolethane  trinitrate). 
TNEF  [trinitroethyl  formal). 
TNEOC  [trinitroethylorthocarbonate). 
TNEOF  [trinitroethylorthoformate). 
TNT  [trinitrotoluene,  trotyl,  trilite, 

triton). 
Torpex. 
Tridite. 
Trimethylol  ethyl  methane  trinitrate 

composition. 
Trimethylolthane  trinitrate- 

nitrocellulose. 
Trimonite. 
Trinitroanisole. 
Trinitrobenzene. 
Trinitrobenzoic  acid. 
Trinitrocresol. 
Trinitro-meta-cresol. 
Trinitronaphthalene. 
Trinitrophenetol. 
Trinitrophloroglucinol. 
Trinitroresorcinol . 
Tritonal. 

Urea  nitrate. 

W 

Water-bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 

Water-in-oil  emulsion  explosive 
compositions. 

X 

Xanthamonas  hydrophilic  colloid 

explosive  mixture. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chad  Yoder,  ATF  Specialist.  Arson  and 
Explosives  Programs  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-7930). 

Signed:  April  19.  2002. 
Bradley  A.  Buckles, 
Director. 

[FR  Doc.  02-10324  Filed  4-25-02;  8:45  am] 
BILLING  CODE  4810-31-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  Senior  Fellowship 
Competition 

AGENCY:  United  States  Institute  of  Peace. 
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action:  Notice. 


SUMMARY:  The  agency  is  soliciting 
applications  for  Senior  Fellowships 
from  scholars  or  practitioners  who 
conduct  research  related  to  the  peaceful 
resolution  of  international  conflict. 
Fellowship  entails  residence  at  agency 
in  Washington,  DC.  for  up  to  ten  months 
beginning  October  1.  2003. 


DATES:  Application  Available  Upon 
Request;  Receipt  Date  for  Return  of 
Applications:  September  16.  2002; 
Notification  of  Awards:  April.  2003. 

ADDRESSES:  For  application  materials, 
visit  the  Institute's  Web  site  at 
www. usip.org.  or  contact:  United  States 
Institute  of  Peace.  Jennings  Randolph 
Program,  1200  17th  Street.  NW,.  Suite 
200.  Washington,  DC  20036-3011.  (202! 


429-6063  (faxl,  (202)  457-1719  ^TTY). 

)rprogram@usip,()rg  (email 

FOR  FURTHER  INFORMATION  CONTACT: 

lennings  Randolph  Prnuram   Phone 
(2021  429-3886 

Dated:  April  17.  2002. 
Bernice  J.  Carney. 

P-n;  tor.  Offiri'  oi  .administration. 
!  K  Doc.  02-10276  Filed  4-25-02;  8:45  am) 
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Corrections 


Federal  Register 

Vol.  67,  No.  81 
Friday.  April  26.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categories 
elsewhere  in  the  issue 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

Correction 

In  notice  document  02-9580 
appearing  on  page  19168  in  the  issue  of 
Thursday.  April  18,  2002,  make  the 
following  correction: 


On  page  19168,  in  the  second  column, 
the  file  line  should  read  "[FR  Doc.  02- 
9580  Filed  4-17-02;  8:45  am]". 

;FR  niK    f:2-958()  Filed  4-25-02;  8;45  am] 
BILLING  CODE  1505-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License, 
Substitution  of  Relicense  Applicant, 
and  Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

Correction 

In  notice  document  02-9708 
beginning  on  page  19566  in  the  issue  of 
Monday,  April  22.  2002,  make  the 
following  correction: 

On  page  19567,  in  the  second  column, 
the  file  line  should  read  "[FR  Doc.  02- 
9708  Filed  4-19-02;  8:45  am]" 

[FR  Doc.  C2-9708  Filed  4-25-02;  8:45  am] 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  20 

[T.D.  ATF— 476;  Notice  No.  923] 

RIN1512-AB57 

Distribution  and  Use  of  Denatured 
Alcohol  and  Rum  (2000R-291P) 

Correction 

In  rule  document  02-8523  beginning 
on  page  17937  in  the  issue  of  Friday 
April  12,  2002,  make  the  following 
correction: 

§20.175    [Corrected] 

On  page  17939,  in  the  first  column, 
paragraph  "(a)"  should  read  "(c)". 

[FR  Doc.  C2-8523  Filed  4-25-02;  8:45  am] 
BILUNG  CODE  1505-01-O 


Friday, 

April  26,  2002 


Part  n 


Department  of 
Education 


Office  of  Special  Education  and 
Rehabilitative  Services,  National  Institute 
on  Disability  and  Rehabilitation  Research: 
Notice 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Sen'ices,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Assistant  Secretary'  for 
Special  Education  and  Rehabilitative 
Services  proposes  funding  a  priority  for 
a  Persons  Aging  with  Hearing  and 
Vision  Loss  project  and  a  priority  on  the 
Evaluation  of  the  Changing  Universe  of 
Disability  and  Systems  Change 
Activities  under  the  Disability  and 
Rehabilitation  Research  Projects  (DRRP) 
Program  for  the  National  Institute  on 
Disabilitv  and  Rehabilitation  Research 
(NIDRR)'for  fiscal  years  (FY)  2002-2004. 
The  Assistant  Secretary'  takes  this  action 
to  focus  research  attention  on  an 
identified  national  need.  We  intend 
these  priorities  to  improve  the 
rehabilitation  services  and  outcomes  for 
individuals  aging  with  hearing  and 
vision  loss  or  individuals  with 
disabilities. 

DATES:  We  must  receive  your  comments 
on  or  before  May  28.  2002. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Donna 
Nangle,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW..  room  3412. 
Switzer  Building,  Washington.  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
donna.nangle@ed.gov 

You  must  include  the  term  Persons 
Aging  with  Hearing  and  Vision  Loss  or 
Evaluation  of  the  Changing  Universe  of 
Disability  and  Systems  Change 
Activities  in  the  subject  line  of  your 
electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  may  call 
the  TDD  number  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print. 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 


requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
the  proposed  priorities.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  priorities  in  room  3412, 
Switzer  Building.  330  C  Street  SW., 
Washington.  DC.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Eastern  time. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  the  proposed  priorities.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational. 

The  New  Freedom  Initiative  (NFI) 
emphasizes  the  importance  of  assistive 
and  universally  designed  technologies, 
other  employment  initiatives,  and 
promotion  of  full  access  to  community- 
based  living.  The  NFI  can  be  accessed 
on  the  Internet  at  the  following  site: 
http://www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html 

NIDRR's  published  Long-Range  Plan 
(the  Plan),  focusing  on  both  individual 
and  systemic  factors  that  impact 
functional  capability,  includes  the 
following  elements:  employment 
outcomes,  health  and  function, 
technology  for  access,  community 
integration  and  independent  living,  and 
associated  activities  such  as  the 
development  of  outcome  measures  and 
disabilitv  statistics.  The  Plan  can  be 


accessed  on  the  Internet  at:  http:// 
www.  ed.gov/offices/OSERS/NIDRR/ 
Products 

Disability  and  Rehabilitation  Research 
Project  (DRRP)  Program 

The  purpose  of  the  DRRP  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  to: 

(a)  Develop  methods,  procedures,  and 
rehabilitation  technology'  that  maximize 
the  full  inclusion  and  integration  into 
society,  employment,  independent 
living,  family  support,  and  economic 
and  social  self-sufficiency  of  individuals 
with  disabilities;  and 

(b)  Improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973  (the  Act). 

Priorities 

Persons  Aging  With  Hearing  and  Vision 
Loss 

Background 

The  primary  study  populations  are 
older  Americans  who  have  experienced 
hearing  or  vision  loss  earlier  in  their 
lives  and  who,  with  advanced  age,  are 
experiencing  the  loss  of  the  alternate 
sense.  There  is  a  need  to  identify 
individuals  who  are  aging  with  hearing 
and  vision  loss  from  a  broad  and 
balanced  sample  of  subjects,  as 
exemplified  by  U.S.  Census  data. 

One  of  the  most  important  changes  in 
the  United  States  over  the  last  50  years 
has  been  the  rapid  increase  in  the 
number  of  people  living  into  their  70s, 
80s  and  beyond.  Today,  average  life 
expectancy  is  78  years  compared  to  47 
years  in  1900  (Campbell,  et  al., 
[Surveillance  for  Sensory  Impaired, 
Activity  Limitations,  and  Health-Related 
Quality  of  Life  Among  Older  Adults, 
NHIS,  National  Center  for 
Environmental  Health,  1999).  The 
number  of  Americans  age  55  and  over 
is  projected  to  increase  twice  as  fast  as 
the  population  as  a  whole  (Schmeider  & 
Halfman,  Statistics  on  visual 
impairment  on  older  persons,  disability 
in  children,  life  expectancy,  Journal  of 
Visual  Impairment  and  Blindness,  Vol. 
91,  pgs.  602-606,  1997). 

Furthermore,  a  growing  number  of  the 
people  who  are  living  longer  are  those 
who  sustained  a  disability  at  some  point 
earlier  in  their  lives.  Many  of  these 
individuals  will  remain  in  the 
workforce  due  to  extensions  of  the 
traditional  retirement  age.  The  increase 
in  longevity  in  this  century  brings  with 
it  an  increase  in  the  amount  of  time 
spent  in  all  major  activities,  including 
work  and  retirement  (Weinstein  B.E., 
Geriatric  Audiology,  Thieme  Med. 
Publishers,  Inc.,  NY,  NY  2000). 
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However,  as  people  age,  one  of  the 
most  significant  problems  that  they  face 
is  the  presence  of  a  disability.  For 
example,  loss  of  vision  and  hearing 
become  more  prevalent  with  aging, 
affecting  millions  of  Americans.  When 
either  of  these  disabilities  is  already 
present,  the  onset  of  a  secondary 
disability  is  especially  problematic, 
particularly  when  the  individual  is 
faced  with  additional  age-related 
disabilities. 

One-third  of  persons  over  65  years  of 
age  have  a  hearing  loss  sufficient  to 
interfere  with  speech  perception,  and 
the  prevalence  rises  with  increasing  age 
[A  Report  of  the  Task  Force  on  the 
Xational  Strategic  Research  Plan. 
NIDCD,  1989).  There  is  also  a  growing 
number  of  under-served  individuals 
with  a  combination  of  multiple  sensor\-. 
physical,  and  cognitive  impairments 
(Malakpa  S..  Job  placement  of  blind  and 
visually  impaired  people  with 
additional  disabilities.  RE:  View.  Vol. 
26.  pgs.  67-77.  1994). 

Low  vision  or  blindness  frequently 
coexists  with  other  disabilities 
including  hearing  loss,  cognitive 
impairments,  and  mobility  limitations. 
Individuals  with  multiple  disabilities 
present  technological  challenges  and 
require  complex  adjustments  to  achieve 
functionality  in  and  across 
environments  (Greenbaum,  et  al..  Use  of 
motorized  wheelchair  in  conjunction 
with  a  guide  dog  for  legally  blind  and 
disabled.  Archives  of  Physical  Medicine 
and  Rehabilitation,  Vol.  79(2),  pgs.  216- 
217.  1998).  Functional  status  is 
diminished  for  sensory  impaired 
subjects.  Combined  vision  and  hearing 
impairments  have  greater  effect  on 
function  than  single  sensory 
impairments  and  influence  functional 
status  independent  of  mental  status  and 
co-morbid  illness.  For  example,  blind 
people  who  acquire  significant  hearing 
problems  have  the  core  of  their  already 
constrained  communication  system 
threatened.  Persons  with  significant 
hearing  loss,  who  lose  visual  acuity,  are 
equally  affected.  Overall,  this  suggests 
that  inter\'entions  to  improve  sensory 
function  may  improve  functional 
independence  (Keller,  et  al..  The  effect 
of  visual  and  hearing  impairment  on 
functional  status,  Journal  of  Geriatric 
Sociology,  47(11).  pgs.  1319-25.  1999). 

Data  from  the  Survey  of  Income  and 
Program  Participation "(SJPP).  1997, 
indicate  that  3.9  million  (12.1  percent) 
persons  age  65  and  older  had  difficulty 
seeing  the  words  and  letters  in 
newspapers  even  when  wearing  glasses 
or  contact  lenses;  of  that  group.  1.1 
million  (3.3  percent)  were  unable  to  see 
the  words  and  letters  at  all,  while  2.8 
million  (8.8  percent)  had  visual 


problems  that  were  not  severe.  The  SIPP 
also  measures  hearing  problems.  Even 
when  wearing  a  hearing  aid.  4.3  million 
(13.4  percent)  had  difficulty  hearing 
normal  conversation.  Of  that  group, 
about  500.000  (1.5  percent)  were  unable 
to  hear  what  was  said  in  normal 
conversation  while  about  3.8  million 
(11.9  percent)  had  hearing  problems  that 
were  not  severe. 

The  number  of  individuals  with  both 
severe  hearing  and  visual  impairments 
(deaf-blind)  is  small.  But,  just  as  the 
number  of  elders  will  be  growing  in 
absolute  numbers  and  as  an  increasing 
proportion  of  the  population,  the 
number  of  elders  experiencing  severe 
sensory  loss  is  likely  to  increase  as  well 
(Crews  John  E..  Aging  and  Disability: 
The  issues  for  1990' s.  In  Boone  (ed.); 
Challenge  to  Independence,  pgs.  47-59, 
U.  Arkansas  Press.  Little  Rock.  AR. 
1998).  The  greatest  challenges  faced  by 
multiple  sensor.'  impaired  people  are  an 
absence  of  functional  communication 
modes  and  access  to  information 
technology.  Unlike  individuals  who. 
blind  from  an  early  age.  learned  Braille 
as  part  of  their  developmental  language 
in  special  classes  or  in  institutions  for 
the  blind,  people  who  lose  their  vision 
in  adulthood  rarely  master  Braille  for 
communication  purposes.  To  date, 
technologies  for  such  people  have 
focused  primarily  on  tactile  interpreting 
for  face-to-face  communication 
(Engleman.  et  al.,  Deaf-blindness  and 
communication:  Practical  knowledge 
and  strategies.  Journal  of  Visual 
Impairment  and  Blindness.  Vol.  92(11) 
pgs.  783-798.  1999). 

In  a  recent  report  on  data  from  the 
National  Health  Intervievy  Survey 
(NHIS)  study,  Campbell,  Mority,'Zack 
and  Blackman  (1999)  determined  that 
older  adults  who  reported  vision  and 
hearing  impairments  were  two  times 
more  likely  than  their  peers  without 
impairments  to  report  difficulty  walking 
(48.3  percent  vs.  22.2  percent),  three 
times  more  likely  to  report  difficulty 
getting  outside  (32.8  percent  vs.  11.9 
percent),  and  almost  2.5  times  more 
likely  to  report  difficulty  getting  into  or 
out  of  bed  or  a  chair  (25.0  percent  vs. 
10.4  percent).  In  addition,  older  adults 
who  experience  both  vision  and  hearing 
impairments  were  three  times  more 
likely  than  their  peers  without 
impairments  to  report  difficulty 
preparing  meals  (20.7  percent  vs.  7,8 
percent)  and  more  likely  to  report 
difficulty  managing  medication  (13.4 
percent  vs.  5.0  percent). 

Furthermore,  older  adults  who 
reported  both  vision  and  hearing  loss 
were  more  likely  than  those  without 
either  vision  or  hearing  impairments  to 
have:  (a)  fallen  during  the  preceding 


year  (37.4  percent  vs.  19.8  percent),  (b) 
broken  a  hip  (7.6  percent  vs.  4.5 
percent),  (c)  reported  a  higher 
prevalence  of  hypertension  (53.4 
percent  vs.  44.3  percent),  (d)  reported 
heart  disease  (32.2  percent  vs.  20.6 
percent),  or  (e)  are  twice  as  likely  to 
experience  a  stroke  (17.4  percent  vs.  7.3 
percent)  (Campbell,  et  al..  [Sun-eillance 
for  Sensor}'  Impaired.  Activity 
Limitations,  and  Health-Related  Quality 
of  Life  Among  Older  Adults.  NHIS. 
National  Center  for  Environmental 
Health,  1999). 

Untangling  the  relationships  among 
sensory  loss,  co-morbidities  and 
secondar>'  conditions,  and  activity 
limitations  poses  an  important 
challenge  for  public  health,  the 
development  of  public  policy, 
vocational  rehabilitation  sen'ice 
providers,  community  integration 
efforts,  and  fulfillment  of  the  NFI.  For 
example,  the  relation  between  sensory 
limitations  and  activity  limitations  is 
not  clearly  understood,  more 
information  is  needed  about  the  relation 
between  underlying  conditions,  activity 
limitations,  and  secondar\-  conditions 
(Campbell.  1999), 

In  order  to  further  our  understanding 
of  co-morbidity,  studies  that  examine 
community  planning  efforts  for  housing 
and  transportation,  the  effect  of  policy 
and  planning  efforts  on  the  integration 
of  older  persons  with  vision  and  hearing 
problems  into  the  community,  and  the 
influence  of  sensory  and  activity 
limitations  in  aging  populations  on 
rehabilitation  outcomes  are  crucial. 
Finally,  more  information  is  needed 
regarding  strategies  that  many  older 
adults,  who  have  a  vision  and  hearing 
disability.',  employ  to  sustain 
participation  in  the  community. 

Priority  1 

The  Assistant  Secretar\-  proposes  to 
establish  a  Disability  and  Rehabilitation 
Research  Project  on  Persons  Aging  with 
Hearing  and  Vision  Loss,  The  purpose 
of  this  absolute  prioritA'  is  to  explore 
wavs  to  improve  outcomes  for  persons 
who  are  blind  or  who  are  deaf  and  who 
are  now  experiencing  a  secondary'  onset 
of  hearing  loss  or  vision  impairment 
resulting  from  aging.  The  DRRP  will 
conduct  research,  development, 
training,  and  dissemination  activities 
and  evaluate  model  approaches  for 
improving  employment  and  community 
integration  options,  including  more 
viable  communication  systems,  for  such 
individuals  who  are  55  years  of  age.  or 
older.  In  carrying  out  this  purpose  the 
DRRP  must:  ' 

(1)  Investigate  the  prevalence  of  age- 
related  onset  of  deafriess  among  older 
American  blind  individuals  and  age- 
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related  onset  of  blindness  among  older 
American  deaf  individuals  and  the 
impact  on  the  employment  and 
commimity  integration  options, 
including  more  viable  communication 
systems  for  each  population: 

(2)  Identify  and  evaluate  technology 
and  service  delivery  options,  such  as 
transportation,  housing,  and  community 
integration  activities  for  individuals 
with  early  onset  deafness  or  blindness 
and  late  onset  hearing  or  vision  loss  and 
their  effectiveness  with  persons 
experiencing  secondary  sensory'  loss 
resulting  from  aging: 

(3)  Identify  and  evaluate  access  to  use 
of  technologies,  including  assistive 
devices  and  telecommunication  or  other 
existing  communication  systems,  such 
as  tactile  interpreter  support,  needed  to 
assist  persons  with  early  onset  deafness 
or  blindness  and  late  onset  hearing  or 
vision  loss  and  their  effectiveness  with 
persons  experiencing  secondary'  sensory 
loss  resulting  from  aging;  and 

(4)  Using  available  dissemination 
mechanisms,  with  appropriate  assistive 
technical  modification,  disseminate 
findings,  and  develop  strategies  to 
educate  both  consumers  and  providers, 
especially  vocational  rehabilitation 
workers,  in  use  of  these  techniques. 

In  addition,  the  DRRP  must: 

•  Coordinate  the  efforts  of  this  DRRP 
writh  other  NIDRR,  Office  of  Special 
Education  Programs  (OSEP).  and 
Rehabilitation  Services  Administration 
(RSA)  projects  that  address  related 
activities  such  as  Blindness,  Deafness. 
Deaf-Blind,  Aging,  Accessible  Housing, 
Accessible  Transportation, 
Telecommunication.  Independent 
Living,  and  Interpreter  Training 
programs; 

•  Solicit  direct  input  from 
stakeholders  (e.g..  persons  who  are  deaf, 
blind,  and  deaf-blind;  service  providers; 
and  employers)  as  part  of  the  ongoing 
planning,  development,  and 
implementation  of  the  DRRP's  research 
activities; 

•  Demonstrate  efforts  to  secure 
supplementary  funding  that  will  permit 
the  DRRP  more  latitude  in  exploring 
additional  related  studies,  in  addition  to 
the  Federal  monies  available  from  this 
NIDRR  grant;  and 

•  Identify  and  investigate  a  study 
population  that  includes  a  balanced 
sample  of  suDjects  representative  of 
national  demographics. 

Evaluation  of  the  Changing  Universe  of 
Disability  and  Systems  Change 
Activities 

Background 

Demographic,  social  and 
environmental  trends  affect  the 


prevalence  and  distribution  of  various 
types  of  disabilities  as  well  as  the 
demands  of  those  disabilities  on  social 
policy  and  service  systems.  Past  studies 
related  to  the  changing  universe  of 
disability  have  included,  as  one  focus, 
those  which  can  be  identified  on  the 
basis  of  changing  etiologies  for  existing 
disabilities,  or  the  appearance  of  new 
disabilities. 

The  changing  universe  of  disability 
also  refers  to  broader  changes  such  as 
growth  in  segments  of  the  population 
with  higher  prevalence  rates  for  certain 
disabilities  and  the  consequences  of 
changes  in  public  policy,  health  care 
services,  and  medical  and  assistive 
technologies.  At  the  present  time, 
significant  policy  changes  at  the  Federal 
level  and  implementation  of  those 
policies  promise  a  substantial  and 
progressive  impact  on  the  provision  of 
various  services  and  supports  to  all 
people  with  disabilities.  Recent  major 
policv  developments  include  the 
Supreme  Court's  Olmstead  decision,  the 
New  Freedom  Initiative  (NFI),  and  the 
Workforce  Investment  Act  (WIA). 

These  new  policies  may  provide 
additional  opportunities  for  people  with 
significant  disabilities  to  remain  in  or 
enter  the  workplace,  to  live  within  the 
community,  and  to  have  increased 
access  to  assistive  technologies. 
Development  of  plans  to  evaluate  and 
monitor  the  course  of  these  policies  over 
time  is  critical  for  understanding  the 
impact  of  systems  change  activities  on 
the  changing  universe  of  disability. 
Such  assessment  requires  the 
identification  or  development  of 
appropriate  sources  of  data  and  the 
analytic  work  requfred  to  identify  the 
implications  of  policy  changes  for 
financing  of.  access  to,  and  use  of  home- 
and  community-based  long-term  care 
services,  rehabilitation  systems 
including  vocational  rehabilitation,  and 
assistive  technologies  on  a  highly 
dynamic  population. 

NIDRR-funded  research  on  the 
changing  universe  of  disabilities  has 
assisted  with  better  understanding  of 
factors  such  as  new  etiologies,  as 
mentioned  earlier.  In  their  early  writing 
on  the  topic,  Seelman  and  Sweeney  had 
postulated  that  "poverty  is  the  primary 
screening  indicator  of  the  many 
variables  that  increase  the  risk  of 
disability  (Seelman  K.,  and  Sweeney  S., 
The  Changing  Universe  of  Disability, 
American  Rehabilitation,  Autumn- 
Winter  1995)."  Subsequent  analyses  of 
relationships  between  poverty  and 
disability  have  identified  factors,  such 
as  access  to  health  care,  where  one  lives, 
and  exposure  to  environmental  risks, 
that  influence  prevalence  and 
distribution  (Fujiura  G..  Quality  of  Life 


and  the  Poverty  Agenda;  Emergent 
Disability  in  America,  In  press,  2000; 
Fujiura  G.,  Yamaki  K.,  Czechowicz  S., 
Disability  Among  Ethnic  and  Racial 
Minorities  in  the  United  States,  Journal 
of  Disability  Policy  Studies,  Issue  9. 
1998).  In  identifying  an  array  of  factors 
associated  with  the  "changing  causes 
and  patterns  of  disabilities,"  one  must 
also  address  "the  disability  related 
consequences,  including  functional  loss, 
employment,  and  social  behavior 
(Seelman  and  Sweeney,  1995)." 
Ultimately,  the  researcher  must 
carefully  focus  on  evaluation  of  the 
impact  of  policy  or  systems  change 
while  controlling  for  the  range  of  other 
variables  that  affect  disabilities, 
including  those  factors  that  are  unique 
to  underserved  and  unserved 
populations.  With  a  carefully 
constructed  analytic  framework, 
research  can  address  the  paucity  of 
information  about  the  degree  to  which 
rehabilitation  services  are  provided  to 
unserved  or  underserved  populations, 
within  the  context  of  the  changing 
universe  of  disability.  In  addition, 
studies  can  illuminate  how  policies  and 
systems  change  influence  access,  usage, 
and  rehabilitation  service  outcomes  for 
these  populations. 

Priority  2 

The  Assistant  Secretary  proposes  to 
establish  a  Disability  and  Rehabilitation 
Research  Project  on  the  Evaluation  of 
the  Changing  Universe  of  Disability  and 
Systems  Change  Activities.  The  purpose 
of  the  proposed  absolute  priority  is  to 
evaluate  the  implications  over  time  of 
systems  change  activities  for 
populations  within  the  changing 
universe  of  disability.  The  DRRP  must: 

(1)  Identify  and  evaluate  existing  or 
proposed  data  systems  that  can  be  used 
to  monitor  systems  change  activities  at 
the  State  or  Federal  level  or  both, 
including  policy  changes  related  to  the 
NFI.  the  WIA.  and  the  Olmstead 
decision; 

(2)  Identify,  evaluate,  and  project  the 
impact  of  systems  change  activities  and 
new  policies  for  people  with  newly 
emergent  disabilities  or  changing 
manifestations  of  disability  or  both, 
including  those  who  are  unserved  and 
underserved; 

(3)  Develop  proposals  for  new  systems 
or  data  variables,  or  changes,  as 
necessary,  to  existing  data  systems  that 
will  facilitate  use  of  such  data  to 
eliminate  gaps  in  the  availability  of 
mechanisms  to  monitor  the  impact  of 
systems  change  activities  on  people 
with  newly  emergent  disabilities  or 
changing  manifestations  of  disability  or 
both,  including  those  who  are  unserved 
and  underserved; 
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(4)  Disseminate  findings  and 
recommendations  to  modif\'  monitoring 
data  systems  or  to  institute  new 
monitoring  approaches;  and 

(5)  Conduct  research  to  identify-  and 
evaluate  the  implications  of  policy 
changes  or  other  systems  change 
activities  on  public  and  private 
rehabilitation  programs  and  services  for 
persons  with  newly  emergent 
disabilities  or  changing  manifestations 
of  disability  or  both,  including  those 
who  are  unserv'ed  and  underserved. 

In  carrying  out  these  purposes  the 
applicant  must: 

•  Involve  consumers  or  their  families, 
as  appropriate,  in  all  stages  of  the 
research  and  demonstration  endeavor. 

•  Demonstrate  culturally  appropriate 
and  sensitive  methods  of  data 
collection,  measurements,  and 
dissemination  addressing  needs  of 
individuals  with  disabilities  from 
diverse  backgrounds; 

•  By  the  end  of  the  fourth  year, 
convene  a  national  conference  to 


disseminate  and  discuss  information 
about  the  affect  of  systems  change 
activities  on  persons  with  newly 
emergent  disabilities  or  changing 
manifestations  of  disability  or  both 
including  those  who  are  unserved  and 
underserved  and  proposals  to  address 
gaps  in  such  activities;  and 

•  Serve  as  a  resource  to  researchers, 
consumers  and  consumer  groups. 
planners,  and  policymakers  for 
conceptual  and  statistical  information 
that  addresses  the  changing  universe  of 
disability,  including  systems  changp 
issues.  Applicable  Program  Rpgulations: 
34  CFR  part  350. 

Electronic  Access  to  This  Document 

You  mav  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www. ed.gov/legislation/FedRegistpr 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washingtiin. 
DC.  area  at  1202)  512-1530. 

Note:  !  he  official  version  of  this  document 
:s  'nf  dot  ument  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  t.he  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://n-w\\:access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  ,^ssistance 
Number  84.133A.  Disability  Rehabilitation 
Research  Proiect.) 

Program  Authorifv;  29  U.S.C.  762(g)  and 
764(b). 

Dated:  .^pril  23    2002. 
Loretta  L.  Petty. 

Acting  Assistant  Secrctan'  for  Special 
Education  and  Retiabilitative  Senices. 
[FR  Dor  02-10,3.56  Filed  4-25-02;  8.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Availability  of  Funds 
for  Family  Planning  General  Training 
and  Technical  Assistance  Projects 

AGENCY:  Office  of  the  Secretary.  Office 
of  Public  Health  and  Science.  Office  of 
Population  Affairs,  Department  of 
Health  and  Human  Services. 
action:  Notice^ 

Authority:  Section  1003  of  the  Public 
Health  Service  (PHS)  .Act, 

summary:  The  Office  of  Population 
Affairs  (OPA)  announces  the  availabilitv 
of  hinds  for  Fiscal  Year  (FY)  2002 
Family  Planning  General  Training  and 
Technical  Assistance  grants.  Funds  are 
available  to  provide  both  training  and 
specialized  technical  assistance  to 
family  planning  personnel  in  order  to 
maintain  the  high  level  of  performance 
of  family  planning  services  projects 
funded  under  Title  X  of  the  PHS  Act. 
The  OPA  solicits  applications  for 
competing  grant  avs^ards  to  support  one 
general  training  center  in  each  of  the  ten 
Department  of  Health  and  Human 
Services'  (DHHS)  regions. 
DATES:  Applications  must  be  received  in 
the  Office  of  Grants  Management,  or 
clearly  postmarked,  no  later  than  June 
10,  2002.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not 
meet  the  deadline  will  not  be  accepted 
for  review,  and  will  be  returned. 
ADDRESSES:  Applications  kits  may  be 
requested  from,  and  applications 
submitted  to:  Office  of  Grants 
Management  for  Family  Planning 
Services,  1301  Young  Street,  Suite  766, 
Dallas,  TX  75202. 

Application  kits  are  also  available 
online  at  the  Office  of  Population 
Affairs  web  site  at  http:// 
opa.osophs.dhhs.gov  or  may  be 
requested  by  fax  at  (214)  767-3425. 
FOR  FURTHER  INFORMATION  CONTACT: 

Administrative  and  Budgetary- 
Requirements 

Regions  I-X:  Maudeen  Pickett,  Office 
of  Grants  Management  for  Family 
Planning  Services,  214-767-3401. 


Program  Requirements 

Regional  Program  Consultants  for 
Family  Planning:  Region  I  (Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  Vermont)— Suzanne 
Theroux,  617-565-1063;  Region  II  (New 
lersey.  New  York.  Puerto  Rico,  Virgin 
Islands)— Robin  Lane,  212-264-3935; 
Region  III  (Delaware,  Washington,  D.C., 
Maryland.  Pennsylvania.  Virginia,  West 
Virginia) — Louis  Belmonte,  215-861- 
4641:  Region  IV  (Kentucky.  Mississippi, 
North  Carolina,  Tennessee,  Alabama, 
Florida.  Georgia,  South  Carolina) — 
Cristino  Rodriguez,  404-562-7900; 
Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota.  Ohio.  Wisconsin) — Janice 
Ely,  312-886-3864;  Region  VI 
(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma.  Texas)— Evelyn  Glass,  214- 
767-3088;  Region  VII  (Iowa,  Kansas, 
Missouri.  Nebraska) — Elizabeth  Curtis, 
816-^26-2924:  Region  VIII  (Colorado, 
Montana,  North  Dakota,  South  Dakota, 
Utah,  Wyoming)— Jill  Leslie,  303-844- 
7856:  Region  IX  (Arizona,  California, 
Hawaii,  Nevada,  Commonwealth  of  the 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  Republic  of  Palau, 
Federated  States  of  Micronesia, 
Republic  of  the  Marshall  Islands) — 
Nadine  Simons.  415-437-7984;  Region 
X  (Alaska.  Idaho,  Oregon. 
Washington) — [anet  Wildeboor,  206- 
615-2776. 
SUPPLEMENTARY  INFORMATION: 

Definitions 

For  the  purposes  of  this 
announcement,  the  following 
definitions  apply: 

Application/Proposal  (used 
interchangeably) — a  request  for  financial 
support  of  a  project  submitted  to  OPA 
on  specified  forms  and  in  accordance 
with  instructions  provided. 

Grant — financial  assistance  in  the 
form  of  money,  awarded  by  the  Federal 
Government  to  an  eligible  recipient  (a 
grantee  or  recipient  is  the  entity  that 
receives  a  Federal  grant  and  assumes  the 
legal  and  financial  responsibility  and 
accountability  for  the  awarded  funds 
and  performance  of  activities  approved 
for  funding). 

Project — those  activities  described  in 
the  grant  application  and  supported 
under  the  approved  budget. 

Family  Planning  Training — "job- 
specific  skill  development,  the  purpose 

Table  I 


of  which  is  to  promote  and  improve  the 
deliver}'  of  family  planning  services" 
[42  CFR  59.202(e)l.  This  training  should 
include  abstinence  education  for  pre- 
adolescents,  adolescents  and  young  . 
adults. 

Family  Planning  Technical 
Assistance — specific,  highly  skilled 
family  planning  training  provided  to  a 
single  organization  based  on  an 
identified  need  that  enables  the 
organization  to  promote  and  improve 
the  delivery  of  family  planning  services, 
to  include  abstinence  education. 

Evidence-based — relevant  scientific 
evidence  that  has  undergone 
comprehensive  review  and  rigorous 
analysis. 

Eligible  Applicants — any  public  or 
nonprofit  private  entity  located  in  a 
State  (which  includes  one  of  the  50 
United  States,  the  District  of  Columbia, 
Commonwealth  of  Puerto  Rico,  U.S. 
Virgin  Islands,  Commonwealth  of  the 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  Republic  of  Palau, 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands)  is 
eligible  to  apply  for  a  Title  X  family 
planning  training  and  technical 
assistance  grant.  Faith-based 
organizations  are  eligible  to  apply  for 
these  Title  X  family  planning  training 
and  technical  assistance  grants. 

Background 

This  notice  announces  the  availability 
of  approximately  $3,500,000  in  funding, 
and  solicits  applications  for  general 
training  and  technical  assistance 
projects  to  assist  in  the  establishment 
and  operation  of  one  regional  training 
center  in  each  of  the  ten  PHS  regions. 
Grants  will  be  funded  within  certain 
ranges  as  set  out  in  Table  I  below. 
Funding  of  individual  grants  within 
each  funding  range  will  be  based  on  the 
Regional  Health  Administrator's 
assessment  of  such  factors  as  the 
training  and  technical  assistance  needs 
within  the  region  and  the  cost  and 
availability  of  personnel  for  the  project. 

Competing  grant  applications  are 
invited  for  training  and  technical 
assistance  projects  as  follows: 


Region 


States 


II  . 

Ill 

IV 


CN,  ME.  MA,  NH,  Rl,  VT  

NJ,  NY.  PR,  VI  

DE.  DC,  MD,  PA,  VA,  WV  

KY,  MS,  NC,  TN,  AL,  FL,  GA,  SC 


Total  funding  range 


$237,000-287,000 
378,000-428,000 
392,000-442,000 
459,000-509,000 
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Region 


VI  .. 

VII  . 
VIII 
iX  .. 


Table  I — Continued 


States 


V  IL.  IN,  Ml.  MN.  OH,  Wl 


AR.  LA,  NM,  OK  TX 

lA,  KS,  MO,  NE     

CO,  MT.  ND.  SD   UT,  WY  

AZ,  CA,  HI,  NV  and  the  6  US  Associated  Pacific  Junsdic- 

tions 
AK,  ID,  OR,  WA  


Total  funding  range 


397  000-^47,000 
371  000-t2l  000 
237  000-287  000 
231  000-281,000 
331  000-381  000 

231,000-281,000 


Statutory  and  Regulatory  Authority 

Title  X  of  the  PHS  Act.  42  U.S.C.  300 
et  seq..  authorizes  grants  for  projects  to 
provide  family  planning  services  to 
persons  from  low-income  families  and 
others.  Section  1001  of  the  Act,  as 
amended,  authorizes  grants  "to  assist  in 
the  establishment  and  operation  of 
voluntary  family  planning  projects 
which  shall  offer  a  broad  range  of 
acceptable  and  effective  family  planning 
methods  and  services  (including  natural 
family  planning  methods,  infertility 
services,  and  services  for  adolescents)." 
The  broad  range  of  services  should 
include  abstinence  education.  Section 
1003  of  the  Act.  as  amended,  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  award  grants  to  entities  to 
provide  the  training  for  personnel  to 
carry  out  family  planning  service 
programs.  (Catalog  of  Federal  Domestic 
Assistance  Number  93.260).  Section 
1008  of  the  Act.  as  amended,  stipulates 
that  "none  of  the  funds  appropriated 
under  this  title  shall  be  used  in 
programs  where  abortion  is  a  method  of 
family  planning." 

The  regulations  set  out  at  42  CFR  part 
59,  subpart  C,  govern  grants  to  provide 
training  for  family  planning  service 
providers.  Prospective  applicants 
should  refer  to  the  regulations  in  their 
entirety.  Training  provided  must  be  in 
accordance  with  the  requirements 
regarding  the  provision  of  family 
planning  services  under  Title  X.  These 
requirements  can  be  found  in  the  Title 
X  statute,  the  implementing  regulations 
which  govern  project  grants  for  family 
planning  services  (42  CFR  part  59, 
subpart  A),  and  the  "Program 
Guidelines  for  Project  Grants  for  Family 
Planning  Services."  issued  in  January 
2001 .  Copies  of  the  Title  X  statute, 
regulations,  and  Program  Guidelines 
may  be  obtained  by  contacting  the 
Office  of  Grants  Management  for  Family 
Planning  Services  (at  the  address 
above),  or  downloaded  from  the  OPA 
web  site  at  http://opa.osophs.dhhs.gov. 

Role  and  Operation  of  the  Training  and 
Technical  Assistance  Program 

The  purpose  of  the  family  planning 
general  training  program  is  to  ensure 


that  personnel  working  in  Title  X  family 
planning  ser\'ices  projects  have  the 
skills,  knowledge  and  abilities  necessary 
for  the  effective  delivery  of  family 
planning  services.  Training  supported 
under  these  grants  is  intended  to 
provide  specialized  information  that  is 
evidence-based.  The  purpose  of  the 
training  is  to  ensure  that  family 
planning  program  services  and 
management  are  of  high  quality. 

Successful  applicants  will  be 
responsible  for  the  development  and 
overall  management  of  the  general 
training  program  within  the  PHS  Region 
for  which  the  grant  is  awarded.  The  PHS 
Project  Officer  in  the  respective  Region 
will  have  final  approval  for  all  training 
plans  and  plans  for  the  use  of  resources 
Each  grantee  will  be  required  to  work 
closely  with  federal,  state  and/or  local 
government  entities,  family  planning 
providers,  other  community-based 
organizations  and  other  training 
providers  (e.g..  HRSA  AIDS  Education 
Training  Centers.  CDC  Prevention 
Training  Centers.  Administration  for 
Children  and  Families  (ACF)  Infant 
Adoption  Awareness  Training  Program, 
etc.)  to  maximize  resources  and  achieve 
program  objectives. 

Proposals  should  be  developed  with  a 
focus  on  the  Title  X  program  priorities 
and  kev  issues  identified  below. 
Additionally,  specific  training  priority 
topics  will  be  identified  for  each  year  of 
the  project  period.  Applicants  should 
demonstrate  flexibility  in  resource 
utilization,  including  training  plan 
design,  in  order  to  respond  to  training 
priority  topics,  new  initiatives,  and 
program  need  during  each  year  of  the 
project  period. 

Title  X  Program  Priorities 

The  following  priorities  represent 
overarching  goals  for  the  Title  X 
program: 

(1)  Assurance  of  continued  high 
quality  clinical  family  planning  and 
reproductive  health  services  that  will 
improve  the  overall  health  of 
individuals: 

(2)  Increasing  access  to  family 
planning  and  reproductive  health 
services  by  partnering  with  public 


health  providers  and  other  community- 
based  organizations  that  have  related 
interests  and  that  work  with  similar 
populations: 

(3)  Emphasis  on  clinical  services  for 
hard-to-reach  populations,  e.g.. 
uninsured  or  under-insured  women, 
males  in  need  of  clinical  services, 
adolescents,  substance  abusers,  migrant 
workers,  and  the  homeless:  and 

(4)  Assuring  access  to  a  broad  range 
of  family  planning  and  reproductive 
health  clinical  services,  including 
provision  of  highly  effective 
contraceptive  methods:  breast  and 
cer\'ical  cancer  screening  and 
prevention.  STD  and  HIV  prevention 
education,  counseling,  and  testing:  and 
abstinence  education  and  counseling. 
The  broad  range  of  services  does  not 
include  abortion  as  a  method  of  family 
planning. 

Key  Issues 

The  following  key  issues  impact  the 
current  and  future  deliver.-  of  family 
planning  services,  and  will  require 
significant,  specialized  training  efforts: 

(1)  The  U.S.  Department  of  Health  and 
Human  Services'  priorities  and  Healthy 
People  2010  objectives  (http:/ 

wwAV, health. gov  ,'heallhypeople): 

(2)  Medicaid  waivers,  managed  care. 
State  Children's  Health  Insurance 
Program  (SCHIP),  Temporary  Assistance 
to  Needy  Families  (TANF).  title  XX  of 
the  Social  Services  Block  Grant,  state 
support,  and  private  insurance  coverage 
related  to  family  planning  and 
reproductive  health  services,  teen 
pregnancy  and  abstinence  education 
[e.g..  Title  XX  of  the  PHS  Act 
Adolescent  Family  Life  (AFL)  Program. 
Title  V  of  the  Social  Security  Act— 
SPRANS  and  State  Block  Grants  for 
Abstinence  Education),  and  ACF  Infant 
Adoption  Awareness  Training  Program: 

(3)  Increased  need  for  current  and 
reliable  data  to  use  in  program  planning 
and  monitoring  program  performance; 

(4)  Use  of  electronic  technologies  in 
program  activities  and  management; 

(5)  Use  of  evidence-based  information 
to  support  program  activities:  and 

(6)  Legislative  mandates  such  as 
counseling  teens  on  involving  families 
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and  avoiding  coercive  sexual 
relationships,  and  program  compliance 
with  state  reporting  laws  regarding  child 
abuse,  child  molestation,  sexual  abuse, 
rape  or  incest. 

Applicants  should  demonstrate  a 
broad  range  of  expertise  and  skill  in 
providing  training  programs,  managing 
training  resources,  and  working  with 
consultants  and  service  providers. 
Applicants  should  demonstrate  the 
capacity  to  utilize  electronic 
technologies  and  evidence-based 
training  delivery  techniques.  The 
proposed  project  plan  should 
demonstrate  knowledge  of  evidence- 
based  learning  theory  and  adult  learning 
behavior,  and  application  to  proposed 
activities.  Applicants  should  include 
evidence  of  their  ability  to  design, 
implement,  and  evaluate  training  that 
prepares  family  planning  project 
personnel  to  increase  effectiveness  in 
working  with  select  population  groups 
(racial,  ethnic,  linguistic)  and  with 
persons  of  differing  educational  and 
physical  abilities. 

The  proposal  should  demonstrate  the 
applicant's  expertise  and  ability  to 
develop,  implement  and  evaluate 
training  in  the  areas  of  information, 
education  and  communication;  program 
management;  and  clinical  service 
delivery.  Within  each  of  these  areas,  at 
a  minimum,  the  grantee  will  be 
expected  to  provide  training  that 
includes  the  following  topics: 

Information,  Education  and 
Communication 

•  Increasing  effectiveness  in  working 
with  hard-to-reach  and  diverse 
populations  to  reduce  health  disparities; 

•  Use  of  electronic  technologies  in 
program  activities  and  management; 

•  Use  of  print  and  mass  media  to 
achieve  program  goals  and  objectives. 

Program  Management 

•  Government  requirements  related  to 
privacy  and  transmission  of  client 
information; 

•  Improving  the  management  skills  of 
family  planning  grantee  staff; 

•  Increasing  the  ability  of  family 
planning  grantee  staff  to  assess,  plan, 
design  and  utilize  management 
information  systems; 

•  Designing,  implementing  and 
utilizing  data  reports  in  project 
operations; 

•  Utilizing  financial  systems  to 
monitor,  track,  record  and  control  Title 
X  and  other  financial  resources 
according  to  Federal  grants 
requirements; 

•  Improving  program  efficiency  and 
enhancing  cost  savings  and  recovery 
mechanisms:  and 


•  Utilizing  the  Office  of  Population 
Affairs  electronic  grants  management 
system. 

Clinical  Activities 

•  Improving  the  performance  of 
clinical  staff  (professional  and  other) 
involved  in  health  care  delivery  through 
continuing  education  and  quality 
assurance  activities; 

•  Educational  clinical  activities 
addressing  intimate  partner  violence; 

•  Clinical  issues  which  impact 
reproductive  health  and  family 
planning,  (e.g..  HIV/ AIDS,  sexually 
transmitted  diseases  [STDs],  cervical 
and  breast  cancer,  adolescent 
pregnancy,  and  abstinence  counseling); 

•  Title  X  Program  requirements, 
legislative  mandates,  and  compliance 
with  state  reporting  laws  regarding  child 
abuse,  child  molestation,  sexual  abuse, 
rape,  or  incest; 

•  Current  family  planning  and 
reproductive  health  methods,  drugs, 
devices,  and  technologies; 

•  Best  practices  for  presenting  non- 
directive  counseling,  including 
adoption  counseling  for  pregnant 
clients. 

In  addition  to  providing  general 
training  on  the  issues  mentioned  above, 
successful  applicants  must  also 
demonstrate  the  capacity  to  develop  and 
implement  a  system  for  providing 
technical  assistance  to  Title  X  service 
providers  in  the  applicable  PHS  region. 
Technical  assistance  consists  of  specific, 
specialized  or  highly  skilled  family 
planning  training  that  is  usually 
provided  to  a  single  organization  based 
on  an  identified  need.  The  objective  of 
this  assistance  is  to  provide  projects 
with  the  technical  resources  needed  to 
address  Title  X  priorities  and  key  issues 
impacting  family  planning.  In 
facilitating  the  provision  of  technical 
assistance,  the  successful  applicant  will 
work  closely  with  the  Regional  PHS 
Project  Officer. 

Successful  proposals  will  provide 
evidence  of  the  applicant's  ability  to 
identify  and  deploy  qualified  and 
competent  consultants  in  specialized 
and  highly  technical  fields  related  to 
family  planning  program  and 
management  issues.  The  proposal 
should  include  a  plan  for  making  all 
necessary  arrangements  with 
consultants  in  association  with 
approved  requests  for  technical 
assistance. 

All  technical  assistance  provided  with 
this  grant  must  have  prior  approval  of 
the  PHS  Project  Officer.  A  portion  of  the 
total  grant  award  will  be  earmarked  for 
technical  assistance,  and  a  final  budget 
will  be  negotiated  between  the 


successful  applicant  and  the  PHS 
Regional  Project  Officer. 

Evaluation 

Applicants  must  include  an 
evaluation  plan  of  high  quality  which 
assesses  all  aspects  of  the  training 
program.  Project  evaluation  should  be 
consistent  with  the  scope  of  the  training 
project,  and  should  include  evaluation 
of  the  content  of  the  training  program 
and  effectiveness  of  training  in  meeting 
the  stated  objectives. 

Application  Requirements 

Applications  must  include  a  one-page 
abstract  of  the  proposed  project.  The 
abstract  will  be  used  to  provide 
reviewers  with  an  overview  of  the 
application,  and  will  form  the  basis  for 
the  application  summary  in  grants 
management  documents.  It  is  the 
practice  of  the  Office  of  Population 
Affairs  to  maintain  a  summary  of 
funded  grants,  and  to  post  this 
information  on  the  OPA  web  site.  The 
abstract  will  be  used  as  the  basis  for  this 
posting  and  for  other  requests  for 
summary  information. 

Applications  must  be  submitted  on 
the  Form  OPHS-1  (Revised  6/01)  and  in 
the  manner  prescribed  in  the 
application  kits  available  from  the 
Office  of  Grants  Management  for  Family 
Planning  Services  at  Dallas,  TX  and  on 
the  OPA  web  site.  Applicants  are 
required  to  submit  an  application  signed 
by  an  individual  authorized  to  act  for 
the  applicant  agency  or  organization 
and  to  assume  the  obligations  imposed 
by  the  terms  and  conditions  of  the  grant 
award.  Applicants  are  required  to 
submit  an  original  application  and  two 
copies. 

Applicants  should  submit  their 
applications  in  accordance  with  the 
deadline  requirements  set  out  in  the 
DATES  section  of  this  announcement. 
Applications  that  do  not  conform  to  the 
requirements  of  the  program 
announcement  or  meet  the  applicable 
requirements  of  42  CFR  part  59,  subpart 
C,  will  not  be  accepted  for  review,  and 
will  be  returned  to  the  applicant. 

Any  public  or  private  nonprofit 
organization  or  agency  located  in  a  state 
is  eligible  to  apply  for  a  Title  X  family 
plaiming  training  and  technical 
assistance  grant.  Faith-based 
organizations  are  eligible  to  apply  for 
these  Title  X  family  planning  training 
smd  technical  assistance  grants.  It  is  not 
required  that  an  entity  applying  for  a 
grant  be  physically  located  in  the  region 
to  be  served  by  the  proposed  project. 
Awards  will  be  made  only  to  those 
organizations  or  agencies  which 
demonstrate  the  capability  of  providing 
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the  proposed  services  and  which  have 
met  all  applicable  requirements. 

A  copy  of  the  legislation  and 
regulations  governing  this  program  will 
be  sent  to  applicants  as  part  of  the 
application  kit  package.  Applicants 
should  use  the  legislation,  regulations, 
and  information  included  in  this 
announcement  to  guide  them  in 
developing  their  applications. 
Applications  should  be  limited  to  50 
double-spaced  pages,  not  including 
appendices,  Appendices  may  provide  a 
roster  of  consultants,  curriculum  vitae. 
examples  of  organizational  capabilities, 
or  other  supplemental  information. 

Application  Consideration  and 
Assessment 

Eligible  competing  grant  applications 
will  be  reviewed  by  a  multi-disciplinary 
panel  of  independent  reviewers  and 
assessed  according  to  the  following 
criteria: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  42  CFR  59.205 
(25  points); 

2.  The  extent  to  which  the  training 
program  promises  to  fulfill  the  family 
planning  services  delivery  needs  of  the 
area  to  be  served,  which  may  include, 
among  other  things: 

(i)  Development  of  a  capability  within 
family  planning  service  projects  to 
provide  pre-  and  in-service  training  to 
their  own  staffs; 

(ii)  Improvement  of  the  family 
planning  services  delivery  skills  of 
family  planning  and  health  services 
personnel; 

(iii)  Improvement  in  the  utilization 
and  career  development  of 
paraprofessional  and  paramedical 
manpower  in  family  planning  services; 


(iv)  Expansion  of  family  planning 
services,  particularly  in  rural  areas, 
through  new  or  improved  approaches  to 
program  planning  and  deployment  of 
resources; 
(20  points  total  for  this  section) 

3.  The  extent  to  which  the  proposed 
training  and  technical  assistance 
program  will  increase  the  deliver\'  ot 
services  to  people,  particularly  low- 
income  groups,  with  a  high  percentage 
of  unmet  need  for  family  planning 
ser\-ices  (15  points); 

4.  The  administrative  and 
management  capability  and  c  ompetence 
of  the  applicant  (15  points); 

5.  The  competence  of  the  project  staff 
in  relation  to  the  services  to  be  provided 
(15  points);  and 

6.  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the  grant 
assistance,  including  evidence  of 
flexibility  in  the  utilization  of  resources 
and  training  plan  design  (10  points). 

In  making  grant  award  decisions,  the 
Regional  Health  Administrator  in  each 
Region  will  fund  one  project  which  will, 
in  his  or  her  judgment,  best  promote  the 
purposes  of  sections  1001  and  1003  of 
the  Act,  within  the  limits  of  funds 
available  for  such  projects. 

Grants  will  be  available  for  project 
periods  of  up  to  three  years.  Grants  are 
funded  in  annual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  beyond  the  first  year  of 
the  grant  is  contingent  upon  satisfactory 
progress  of  the  project,  efficient  and 
effective  use  of  grant  funds  provided. 
and  availability  of  funds. 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
are  subject  to  the  requirements  of 


Executive  Order  12372. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
.Sor\'ices  Programs  and  Activities."  as 
iniplemt'nted  b\  45  CFR  part  100,  As 
soon  as  possible,  the  applicant  should 
discuss  the  project  with  the  State  Single 
Point  of  Contact  (SPOC)  for  each  state  in 
the  area  to  be  ser\ed.  The  application 
kit  c:ontains  the  currently  available 
listing  of  the  SPQCs  which  have  elected 
to  be  informed  of  the  submission  of 
applications  For  those  states  not 
represented  on  the  listing,  further 
inquiries  should  be  made  by  the 
applicant  regardint;  the  submission  of 
the  relevant  SPOC:  The  SPOCs 
comment(s)  should  be  forwarded  to  the 
Office  of  Grants  Management  for  Family 
Planning  Services,  1301  Young  Street, 
Suite  76B,  Dallas,  Texas  75202,  To  be 
considered,  such  comments  should  be 
receixed  h\  the  Office  o!  Grants 
Management  for  Family  Planning 
Services  bv  lune  10  2002. 


Notification  of  Grant  Award 

When  final  funding  decisions  have 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome.  The 
official  document  notifying  an  applic  an* 
that  a  project  applicant  has  been 
approved  for  funding  is  the  Notice  of 
Grant  Award,  which  specifies  to  the 
grantee  the  amount  of  money  awarded, 
the  purposes  of  the  grant,  and  terms  and 
conditions  of  the  grant  award. 

nateii    :\y.r\\  22.  20(12, 
Mireille  B.  Kanda, 

Acting  Director.  Office  of  Population  Affairs. 
|FR  Dor  02-10.127  Filed  4-25-02:  8:45  am] 
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17669,  17954,  17955,  18149. 

18528.  18547.  19148,  19369, 

19730.  20078,  20080,  20478, 

20713 

55 17955 

62 17321,  17961 

63 15510,  15674,  16154, 

16343,  16625,  17492,  20206 

70 15767 

81 17955 

96 17954 

97 17954 

122 17122 

123 17122 

124 17122 

125 17122 

141 19030 

180 16073.  18150 

228 15348 

261 18528 

262 18528 

264 18528 

265 18528 

270 18528 

271 20080 

432 20081 

721 ,  16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 


42  CFR 

68c 17650 

405 20681 

410 20681 

411 20681 

414 20681 

415 20681 

43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 

44  CFR 

64. 16030 

67 20446 

Proposed  Rules: 

67 20481 

45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 18846,  20485 

2552 18847 

46  CFR 

45 19685 

Proposed  Rules: 

151 19730 

356 18547 

540 19535,  19730 

47  CFR 

0 18827 

1  16647.  17009,  18827 

2 17009,  17288 

11 18502 

25 17288 

26 17009 

32 20052 

36 17013 


51 20052 

52 16322 

54      15490,  17014.  19809 
20052 

61  , 17009 

63 18827 

69 15490  17009 

73  15493  15735  15736 

16651.  16652.  17014  17654 
18832,  19693  20459 

74 16652 

76  17015 

87 17288 

90      16652 

Proposed  Rules: 

0   18560 

1  17036.  17325,  18560 

2 16683  17038 

25 16347 

52 16347 

61  17036 

69  17036 

73  ,  .  15768.  15769,  16350, 
16351,  16673  16706  17041 
17669  17670  17963  19151 

19152  19732  20485 

74  16683 

76 18848 

80 16683 

90  16351  16683 

97   16683 

48  CFR 

208 20687 

210 20687 

215 20688 

225     20692  20693  20697 

235 20699 

252 20693  20697 

1823 17016 

1836 17016 

1852  17016 

Proposed  Rules: 

16 19952 

22 19952 

27  17278 

31     19952 

37    19952 

52 17278   19952 

203 18160 

208 15351 

216 15351 

225 18161    20713 

245 20714 

252 20714 


49  CFR 

171      15736 

172      15736 

173      15736 

174      15736 

176      15736 

178      15736 

180      15^36 

216      19970 

229     16032 

232     17556 

238      19970 

533 16052 

571 19343    19518 

573 19693 

659    15725 

Proposed  Rules: 

171      15510 

172     15510 

173 15510 

175 15510 

191  16355 

192    16355 

195 16355 

533 19536 

567 15769 

571     15769 

574    15769 

575    15769 

50  CFR 


17 

222  

15337 

18356 

•8833 
,15493 

19812 
20054 

223  ..;.. 

20054 

229 

230  

600 

20699 
20055 
.15338 

648  ,,.. 

20056 

660 
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17 
92 

15338 
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16325 
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15856 
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20057 

18572 
.16707 

216 

19370 

600 
622 

15516 

19152 

19154 

20715 

16359 

635  

648  
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fi7Q   .... 

17353 

17349 

16079 

17354 

20716 
16362 
^9155 
18576 
.15517 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  APRIL  26,  2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Golden  nematode-infested 
farm  equipment,  construction 
equipment  and  containers: 
steam  treatment;  published 
2-25-02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  herring:  published 
4-24-02 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Balance  of  Payments 
Program:  published  4-26- 
02 
Berry  Amendment: 
codification  and 
modification:  published  4- 
26-02 
NAFTA  procurement 
threshold:  published  4-26- 
02 
Profit  policy  changes; 

published  4-26-02 
Purchases  from  required 
source:  competition 
requirements:  published  4- 
26-02 
Research  and  development 
streamlined  contracting 
procedures:  published  4- 
26-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Continental  Shelf 
regulations — 
Alaska:  consistency 
update:  published  3-27- 
02 
Outer  Continental  Shelf 
regulations — 
Alaska:  consistency 
update;  correction: 
published  4-26-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Boston  Manne  Inspection 
Zone  and  Captain  of  Port 


Zone.  I^A.  safety  and 

security  zones;  published 

4-26-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Rockwell  Collins.  Inc.; 

published  3-22-02 
Rolls-Royce  Corp  : 

published  3-22-02 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Stock  or  secunties  m 

acquisition:  recognition  of 

gain  on  distributions; 

published  4-26-02 

RULES  GOING  INTO 
EFFECT  APRIL  27,  2002 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration; 
Premium  pay  limitations: 
published  4-19-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order: 
Cotton  Board  Rules  and 
Regulations,  amendment: 
comments  due  by  5-2-02: 
published  4-2-02  [FR  02- 
07919] 
Pears  (winter)  grown  in — 
Oregon  and  Washington: 
comments  due  by  5-3-02; 
published  4-3-02  [FR  02- 
07918] 
Potatoes  (Insh)  grown  in — 
Colorado;  comments  due  by 
4-30-02;  published  3-1-02 
[FR  02-04706] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacific  Groundfish 
Observer  Program; 
comments  due  by  5-2- 
02:  published  4-2-02 
[FR  02-07930] 
Canbbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 


migratory  pelagic 
resources  and  Gulf  of 
Mexico  reef  fish; 
comments  due  by  4-29- 
02:  published  2-27-02 
[FR  02-04672] 
Magnuson-Stevens  Act 
provisions — 

Exempted  fishing  permits: 
comments  due  by  4-30- 
02;  published  4-18-02 
[FR  02-09327] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish: 
comments  due  by  4-30- 
02;  published  4-10-02 
[FR  02-08691] 
Pacific  Coast  groundfish: 
comments  due  by  4-30- 
02:  published  4-10-02 
[FR  02-08690] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 
comments  due  by  4-29-02; 
published  2-26-02  [FR  02- 
03515] 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
National  Industrial  Security 
Program;  security 
amendments;  comments 
due  by  4-29-02;  published 
3-28-02  [FR  02-07298] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Asset  retirement  obligations; 
accounting  and  reporting; 
technical  conference; 
comments  due  by  4-29- 
02;  published  4-4-02  [FR 
02-08133] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  transport 
reduction — 
Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  rules; 
response  to  court 
*  decisions;  comments 
due  by  4-29-02; 
published  4-12-02  [FR 
02-08929] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

West  Virginia;  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07939] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 


West  Virginia:  comments 
due  by  5-2-02;  published 
4-2-02  [FR  02-07940] 
Hazardous  waste; 
Identification  and  listing — 
Exclusions;  comments  due 
by  4-29-02;  published 
3-15-02  [FR  02-06153] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  fSflorities  list 
update:  comments  due 
by  4-29-02:  published 
2-26-02  [FR  02-04403] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Michigan;  comments  due  by 

4-29-02:  published  3-11- 

02  [FR  02-05709] 
Radio  stations:  table  of 
assignments: 
Georgia:  comments  due  by 

4-29-02:  published  4-5-02 

[FR  02-08254] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program:  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04321] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fire  prevention  and  control: 
Firefighters  Assistance  Grant 
Program;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04388] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Ambulance  services  fee 
schedule  and  physician 
certification  requirements 
for  coverage  of 
nonemergency  ambulance 
services;  comments  due 
by  4-29-02;  published  2- 
27-02  [FR  02-04548] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Newcomb's  snail; 
comments  due  by  4-29- 
02;  published  3-29-02 
[FR  02-07724] 
Various  plants  from  Lanai, 
HI;  comments  due  by 
5-3-02;  published  3-4-02 
[FR  02-04335] 
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Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours: 
establishment,  etc: 
comments  due  by  5-1-02; 
published  3-19-02  [FR  02- 
06527] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
S3.00  immigration  user  fee 
for  certain  commercial 
vessel  passengers 
previously  exempt: 
comments  due  by  5-3-02: 
published  4-3-02  [FR  02- 
08011] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks:  list:  comments  due 
by  4-29-02:  published  2- 
1 1  -02  (FR  02-03228] 
STATE  DEPARTMENT 
Consular  services:  fee 
schedule:  comments  due  by 
4-29-02,  published  3-28-02 
[FR  02-06863] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Beverly.  MA:  safety  zone; 
comments  due  by  5-1-02; 
published  3-25-02  [FR  02- 
07002] 
Cumberland  Bay.  NY.  safety 
zone;  comments  due  by 
5-2-02;  published  4-2-02 
[FR  02-07915] 
Groton  Long  Point  Yacht 
Club.  CT:  safety  zone: 
comments  due  by  4-29- 
02:  published  3-29-02  [FR 
02-07572] 
Nahant  Bay.  Lynn.  MA: 
safety  zone;  comments 
due  by  5-1-02:  published 
3-20-02  [FR  02-06762] 
Willamette  River.  OR: 
security  zone;  comments 
due  by  5-2-02;  published 
3-18-02  [FR  02-06361] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
compensation  procedures; 
comments  due  by  4-30- 
02;  published  4-16-02  [FR 
02-09243] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Airbus;  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07995] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Boeing,  comments  due  by 
4-30-02:  published  3-1-02 
[FR  02-04888] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Boeing:  comments  due  by 
5-2-02:  published  3-18-02 
[FR  02-06332] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier:  comments  due 
by  4-29-02:  published  3- 
28-02  [FR  02-07409] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier:  comments  due 
by  4-29-02;  published  4-3- 
02  [FR  02-07994] 
Fokker:  comments  due  by 
4-29-02;  published  3-28- 
02  [FR  02-07429] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Fokker:  -comments  due  by 
5-2-02;  published  4-4-02 
[FR  02-08172] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Israel  Aircraft  Industnes. 
Ltd.:  comments  due  by  5- 
3-02;  published  4-3-02 
[FR  02-07750] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  4-29- 
02;  published  3-14-02  [FR 
02-06097] 
MT-Propeller  Entwicklung 
GMBH;  comments  due  by 
4-29-02;  published  2-27- 
02  [FR  02-04587] 
Rolls-Royce  pic,  comments 
due  by  4-29-02;  published 
2-26-02  [FR  02-04367] 


Saab:  comments  due  by  4- 
29-02   published  4-3-02 
[FR  02-07992] 
Special  conditions — 
Lancair  Co   Model  LC40- 
550FG-E.  comments 
due  by  4-29-02 
published  3-28-02  [FR 
02-07503] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Meetings 
Motorcoach  safety 
improvements,  public 
meeting,  comments  due 
by  4-29-02,  published  3- 
28-02  [FR  02-07366] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Passenger  civil  aviation 
security  service  fees 
imposition  and  collection 
comments  due  by  4-30-02 
published  3-28-02  [FR  02- 
0765S] 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce 
Air  cargo  manifest;  air 
waybill  number  re-use 
comments  due  by  4-30- 
02:  published  3-1-02  [FR 
02-04954] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Deductions  and  credits, 
disallowance  for  failure  to 
file  timely  return,  cross- 
reference,  comments  due 
by  4-29-02,  published  l- 
29-02  [FR  02-02045] 
Procedure  and  administration 
Agent  tor  certain  purposes 
definition:  comments  due 
by  5-2-02:  published  2-1- 
02  [FR  02-02533] 
TREASURY  DEPARTMENT 
Agency  information  collection 
activities 

Submission  for  0MB  review: 
comment  request 
comments  due  by  4-29- 
02:  published  3-29-02  (FR 
02-07563] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication   pensions, 
compensation   dependency 
etc 

Accrued  benefits  evidence: 
comments  due  by  5-3-02 
published  3-4-02  (FR  02- 
05134] 
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H.R.  1432/P.L.  107-160 

To  designate  the  facility  ot  the 
United  States  Postal  Service 
located  at  3698  Inner 
Penmeter  Road  m  Vaidosta. 
Georgia   as  the    Maior  Lyn 
Mcintosh  Post  Office 
Building'     (Apr    18,  2002    116 
Stat    123) 

H.R.  1748/P.L.  107-161 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  805  Gien  Burme 
Road  in  Richmond    Virginia. 
as  the    Tom  Biiiey  Post  Office 
Building     (Apr    18.  2002,  116 
Stat    124) 

H.R.  1749/P.L.  107-162 
To  designate  the  faonty  of  the 
United  Slates  Postal  Service 
located  at  685  Turnberry  Road 
in  Newport  News   Virginia   as 
the    Hertsert  H    Bateman  Post 
Office  Building     {Apr    18. 
2002    116  Stat    125) 
H.R.  2577/P.L.  107-163 
To  designate  the  facility  ot  the 
United  States  Postal  Service 
located  at  310  South  State 
Street  in  St   Ignace.  Michigan 
as  the    Bob  Davis  Post  Office 
Building     (Apr    18    2002    116 
Stat    126) 

H.R.  2876/P.L.  107-164 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  m  Hariem    Montana, 
as  the    Francis  Bardanouve 
United  States  Post  Office 
Building'     (Apr    18,  2002,  116 
Slat    127) 

H.R.  2910/P.L.  107-165 
To  designate  the  facility  ot  the 
United  States  Postal  Sen^^ice 
located  at  3i3i  South  Crater 
Road  in  Pete''Sburg   Virginia.   . 
as  the    Norman  Sisisky  Post 
Office  Building     (Apr    18, 
2002    116  Stat    128) 


VI 
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H.R.  3072/P.L.  107-166 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  125  Mam  Street  m 
Forest  City,  North  Carolina,  as 
the  "Vernon  Tarlton  Post 
Office  Building"    (Apr    18 
2002:  116  Stat    129) 
H.R.  3379/P.L.  107-167 
To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  375  Carlls  Path  m 
Deer  Park,  New  York,  as  the 


"Raymond  M    Downey  Post 
Office  Building     (Apr    18, 
2002,  116  Stat    130) 
Last  List  .April  8,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mai! 
notification  senyice  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@llstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 


available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  20994- 
20996 
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NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  20989-20990 
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Resource  Advisory  Committees,  20990-20991 
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Nuclear  Regulatory  Commission 

RULES 
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Reports  and  guidance  documents:  availability,  etc.: 
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See  National  Institutes  of  Health 
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Rural  Housing  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  Housing  Demonstration  Program.  20953-20956 

Securities  and  Exchange  Commission 

NOTICES 
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Reports  and  guidance  documents;  availability,  etc.: 
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objectivity,  utilitv.  and  integrity  guidelines.  21009- 
21010 
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RULES 

International  Traffic  in  Arms  regulations: 

U.S.  Munitions  List;  amendments.  20894-20896 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  21014- 
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See  Coast  Guard 

See  Federal  Aviation  Administration 
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Treasury  Department 
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Committee,  21018 
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applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U,S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEffT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Part  6 

Adjustment  of  Appendices  to  the  Dairy 
Tariff-Rate  Import  Quota  Licensing 
Regulation  for  the  2002  Tariff-Rate 
Quota  Year 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule, 

summary:  This  document  sets  forth  the 
revised  appendices  to  the  Dairy  Tariff- 
Rate  Import  Quota  Licensing  Regulation 
for  the  2002  quota  year  reflecting  the 
cumulative  annual  transfers  from 
Appendix  1  to  Appendix  2  for  certain 
dairy  product  import  licenses 
permanently  surrendered  by  licensees 
or  revoked  by  the  Licensing  Authority. 
EFFECTIVE  DATE:  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  I.  Hankin,  Dairy  Import  Quota 


Manager.  Import  Policies  and  Programs 
Division.  STOP  1021.  US,  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW..  Washington,  DC  20250- 
1021  or  telephone  at  (202)  720-9439 
SUPPLEMENTARY  INFORMATION:  The 
Foreign  Agricultural  Service,  under  a 
delegation  of  authority  from  the 
Secretary  of  Agriculture,  administers  the 
Dairy  Tariff-Rate  Import  Quota 
Licensing  Regulation  codified  at  7  CFR 
6.20-6.37  that  provides  for  the  issuance 
of  licenses  to  import  certain  dairy 
articles  under  tariff-rate  quotas  (TRQs) 
as  set  forth  in  the  Harmonized  Tariff 
Schedule  of  the  United  States.  These 
dairy  articles  may  only  be  entered  into 
the  United  States  at  the  low-tier  tariff  by 
or  for  the  account  of  a  person  or  firm  to 
whom  such  licenses  have  been  issued 
and  only  in  accordance  with  the  terms 
and  conditions  of  the  regulation. 

Licenses  are  issued  on  a  calendar  year 
basis,  and  each  license  authorizes  the 
license  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from 
a  specified  country'  of  origin.  The  Import 
Policies  and  Programs  Division,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture,  issues  these  licenses  and, 
in  conjunction  with  the  U.S.  Customs 
Service,  monitors  their  use. 

The  regulation  at  7  CFR  6.34(a)  states: 
"Whenever  a  historical  license 
(Appendix  1)  is  not  issued  to  an 
applicant  pursuant  to  tSe  provisions  of 
§6.23,  is  permanently  surrendered,  or  is 


revoked  by  the  Licensing  .Authority,  the 
amount  of  such  license  will  be 
transferred  to  Appendix  2  "  Section 
6.34(b)  provides  that  the  cumulative 
annual  transfers  will  be  published  in  the 
Federal  Register.  Accordingly,  this 
document  sets  forth  the  revised 
Appendices  for  the  2002  tariff-rate  quota 
year. 

List  of  Subjects  in  7  CFR  Part  6 

Agricultural  commodities.  Cheese, 
Dairv  Products.  Imports.  Reporting  and 
record  keeping  requirements. 

Issued  al  VVashinglon.  DL 
Michael  1.  Hankin. 
Licensing  Authority 

Accordingly,  7  CFR  Part  6  is  amended 
as  follows: 

PART  6— IMPORT  QUOTAS  AND  FEES 

1.  The  authority  citation  for  Part  6, 
Subpart— Dairy  Tariff-Rate  Import 
Quota  Licensing  continues  to  read  as 
follows: 

Authority:  Additional  U,S.  Notes  6,  7,  8, 

12,  14,  16-23  and  25  to  Chapter  4  and 
General  Note  15  of  ttie  Harmonized  Tariff 
Schedule  of  the  L'nited  States  119  U.S  C, 
1202).  Pub  L  97-258,  96  Stat,  1051,  as 
amended  (31  i:,S.C,  9701),  and  sees.  103  and 
404,  Pub,  L,  103-465,  108  Stat  4819  (19 
L',S,C,  3513  and  3601) 

2,  Appendices  1,  2  and  3  to  Subpart — 
Dair\-  Tariff-Rate  Import  Quota 
Licensing  are  revised  to  read  as  follows: 


IMPORT  Quota  Licensing 


Appendices  1 ,  2  and  3  to  Subpart— Dairy  Tariff-Rate 

[Articles  Subject  to  Appendix  1,  Historical  Licenses:  Appendix  2,  Nonhistoncal  Licenses,  and  Appendix  3.  Designated  Importer  Licenses  tor 
'  Quota  Year  2002  (quantities  in  kilograms)] 


Article  by  additional  US  note  numtwr  and  country  of  origin 


Appendix  1       Appendix  2 


Appendix  3 


Tokyo 
Round 


Unjguay 
Round 


NON-CHEESE  ARTICLES 


BUTTER  (NOTE  6)  

EU-15  

New  Zealand  

Other  Countries  

Any  Country 

DRIED  SKIM  MILK  (NOTE  7)   

Australia  

Canada  

Any  Country  

DRIED  WHOLE  MILK  (NOTE  8)  

New  Zealand  

Any  Country 

DRIED  BUTTERMILKAWHEY  (NOTE  12) 


5,591,819 

80,694 

124  709 

63,105 

5,323,311 


1,385.181 
15,467 
25.884 
10,830 

1.333.000 


600,076 
600,076 


3.175 
3.175 


224,981 


4  660,924 

219,565 
4.441.359 


3.318,125 
3,318.125 
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Appendices  1 ,  2  and  3  to  Subpart— Dairy  Tariff-Rate  Import  Quota  Licensing— Continued 

[Articles  Subject  to;  Appendix  1 ,  Historical  Licenses,  Appendix  2,  Nonhistorical  Licenses;  and  Appendix  3,  Designated  Importer  Licenses  for 

Quota  Year  2002  (quantities  in  kilograms)] 


Article  by  additional  US  note  number  and  country  of  ongin 


Canada 

New  Zealand  

BUTTER  SUBSTITUTES  CONTAINING  OVER  45  PERCENT  OF  BUTTERFAT  AND/ 

OR  BUTTER  OIL  (NOTE  14)  

Any  Country  

TOTAL:  NON-CHEESE  ARTICLES  

CHEESE  ARTICLES 


Appendix  1 


161,161 
63,820 


6,420,051 


Appendix  2 


Appendix  3 


Tokyo 
Round 


6,080,500 
6,080,500 


15,444,730 


CHEESE  AND  SUBSTITUTES  FOR  CHEESE  (EXCEPT  SOFT  RIPENED  COWS 
MILK  CHEESE;  CHEESE  NOT  CONTAINING  COW'S  MILK;  CHEESE  (EXCEPT 
COTTAGE  CHEESE)  CONTAINING  0  5  PERCENT  OR  LESS  BY  WEIGHT  OF 
BUTTERFAT;  AND.  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  IMPORT 
QUOTAS  PROVIDED  FOR  IN  THIS  SUBCHAPTER)  (NOTE  16) 

Argentina  

Australia  

Canada  

Costa  Rica  

Czech  Republic  , 

EU-15  

Of  which  Portugal  is  

Israel  

Iceland  

New  Zealand  ; 

Norway 

Poland 

Slovak  Republic 

Switzerland  

Uruguay  

Other  Countnes  

Any  Country  

BLUE-MOLD  CHEESE  (EXCEPT  STILTON  PRODUCED  IN  THE  UNITED  KING- 
DOM) AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR 
PROCESSED  FROM.  BLUE-MOLD  CHEESE  (NOTE  17)  

Argentina  

EU-15 

Chile 

Czech  Republic  •- 

Other  Countries  f. 

CHEDDAR  CHEESE.  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CON- 
TAINING. OR  PROCESSED  FROM,  CHEDDAR  CHEESE  (NOTE  18)  

Australia  

Chile 

Czech  Republic  

EU-15  

New  Zealand  

Other  Countries  

Any  Country  

AMERICAN-TYPE  CHEESE.  INCLUDING  COLBY,  WASHED  CURD  AND  GRANU- 
LAR CHEESE  (BUT  NOT  INCLUDING  CHEDDAR)  AND  CHEESE  AND  SUB- 
STITUTES FOR  CHEESE  CONTAINING  OR  PROCESSED  FROM  SUCH  AMER- 
ICAN-TYPE CHEESE  (NOTE  19)   

Australia  

EU-15  

New  Zealand  

Other  Countries  

EDAM  AND  GOUDA  CHEESE.  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE 
CONTAINING,  OR  PROCESSED  FROM    EDAM  AND  GOUDA  CHEESE  (NOTE 

20)   

Argentina  

Czech  Republic  

EU-15  

Norway 

Other  Countries  


23,759,623 

7,690 

535,628 

1,031,946 


15,578,947 
127,536 
79,696 
294,000 
4,479,868 
124,982 
917,497 


597,513 
'lli"856 


7,711.108 

5^542 

109,054 


6,753,485 
1,773 


335,604 
25,018 
18,727 


73.899 


89,779 
300,000 


2,321,554 

2,000 

2,319,553 


3,664,363 
937,721 


57,168 

2,543,600 

125,874 


159,447 
159^447 


619.493 
46.778 


205,832 

252,868 

14,015 

100,000 


2,856,128 
834,747 
186,222 

1,671,294 
163,865 


309,425 
46,251 

167,778 

90,705 

4.691 


9,661,128 

92,310 

758.830 


1,132,568 

223,691 

593,304 

29,000 

6,506,528 


548,588 


519,033 
215,501 


303,532 


5,294,715 
119,003 

5!635^993 

114,318 

25,401 


311,687 
5,997 

253!b67 

52,682 

1 


357.003 
119,002 

238!66l 


Uruguay 
Round 


7,496,000 

175a  666 

1 .550.606 
200,000 

2,346,000 


300,000 
600,000 
500,000 
250.000 


430,000 

366^666 
80,000 
50,000 


7,620,000 
1.250,000 
220,000 
50.000 
1,000,000 
5,100,000 


1,210,000 
110,000 
100,000 

1,000,000 


Federal  Register / Vol.  67,  No.  82 /Monday.  April  29.  2002 /Rules  and  Regulations  20883 


Appendices  1 ,  2  and  3  to  Subpart— Dairy  Tariff-Rate  Import  Quota  Licensing— Continued 

[Articles  Subject  to  Appendix  1,  Historical  Licenses;  Appendix  2,  Nonhistoncal  Licenses,  and  Appendix  3  Designated  Importer  Licenses  lor 

Quota  Year  2002  (quantities  in  kilograms)) 


Article  by  additional  U.S.  note  number  and  country  of  ongin 


ITALIAN-TYPE  CHEESES.  MADE  FROM  COWS  MILK,  (ROMANO  MADE  FROM 
COWS  MILK.  REGGIANO,  PARMESAN,  PROVOLONE.  PROVOLETTI,  SBRINZ, 
AND  GOYA-NOT  IN  ORIGINAL  LOAVES)  AND  CHEESE  AND  SUBSTITUTES 
FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM,  SUCH  ITALIAN-TYPE 
CHEESES,  WHETHER  OR  NOT  IN  ORIGINAL  LOAVES  (NOTE  21)  

Argentina  

EU-15  

Poland 

Romania  

Uruguay  

Other  Countries  


SWISS  OR  EMMENTHALER  CHEESE  OTHER  THAN  WITH  EYE  FORMATION. 
GRUYERE-PROCESS  CHEESE  AND  CHEESE  AND  SUBSTITUTES  FOR 
CHEESE  CONTAINING.  OR  PROCESSED  FROM.  SUCH  CHEESES  (NOTE  22)  .. 

EU-15  

Switzerland  

Other  Countries  


CHEESE  AND  SUBSTITUTES  FOR  CHEESE.  CONTAINING  0.5  PERCENT  OR 
LESS  BY  WEIGHT  OF  BUTTERFAT  (EXCEPT  ARTICLES  WITHIN  THE  SCOPE 
OF  OTHER  TARIFF-RATE  QUOTAS  PROVIDED  FOR  IN  THIS  SUBCHAPTER). 
AND  MARGARINE  CHEESE  (NOTE  23)  

EU-15  

Israel  

New  Zealand  

Poland 

Other  Countries  


SWISS  OR  EMMENTHALER  CHEESE  WITH  EYE  FORMATION  (NOTE  25) 

Argentina  

Australia  

Canada  

Czech  Republic  

Hungary  

EU-15  

Iceland  • 

Israel  

Nonway  

Switzerland  

Other  Countries  

TOTAL:  CHEESE  ARTICLES  


Appendix  3 


Appendix  1 


Appendix  2 


6,524  558 
3958,383 
2.555.775 


10,400 


5753  362 

4.344  660 

1 .333,942 

74,760 


3,838.969 
3,675,725 


163.243 
1 


18,247,171 
209,698 


13,254,454 

149  999 

27,000 

3.206.405 

1.314340 

85275 

72.260,443 


Tokyo 
Round 


995,989 
167,100 
826,225 


2,664 


795  517 
367,517 


428  000 


897  952 

807  334 

85  545 

5,073 


823519 
393  006 
430,513 


585  939 
574.275 


11,664 


1  050  000 

50,000 
1.000,000 


4,050  160 
9,115 


3.222,374 


448,905 

369  765 

1 

15,641,200 


70.000 


4,003.172 

150,001 


3.227  690 
1,745,895 

22,764,145 


Umguay 
Round 


5,165  000 

1,890  000 

700  000 

1,325  000 

500,000 

750  000 


380  000 
380  000 


9,557,945    2  620  000 

70885  

290  302  .'. , 


400  000 

800  000 

1,220,000 


200,000 
24.921.000 


[FR  Doc,  02-10461  Filed  4-26-02;  8:45  am] 
BILLING  CODE  3410-10-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  01-026-2] 

Change  In  Disease  Status  of  Portugal 
Because  of  African  Swine  Fever 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  to  remove  Portugal  from  the 
list  of  regions  where  African  swine  fever 
exists.  We  are  taking  this  action  because 
Portugal  is  now  free  of  African  swine 
fever.  This  action  relieves  restrictions 
due  to  African  swine  fever  on  the 
importation  of  pork  and  pork  products 
into  the  United  States  from  Portugal. 
However,  because  Portugal  is  on  the  list 
of  regions  where  hog  cholera  exists  and 
the  list  of  regions  that  are  subject  to 
certain  restrictions  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-  or  foot-and-mouth 
disease-affected  countries.  Portugal 
continues  to  be  subject  to  certain 
restrictions  regarding  the  importation 
into  the  United  States  of  pork  and  pork 
products. 


EFFECTIVE  DATE:  May  14.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gar>'  Colgrove,  Chief  Staff  Veterinarian, 

National  Center  for  Import  and  Export, 

VS,  APHIS.  4700  River  Road  Unit  38. 

Riverdale,  MD  20737-1231:  (301)  734- 

4356 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  pari  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD).  .African  swine  fever 
(ASF),  hog  cholera,  and  swine  vesicular 
disease.  These  are  dangerous  and 
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destructive  communicable  diseases  of 
ruminants  and  swine.  Section  94.8  of 
the  regulations  lists  regions  of  the  world 
where  ASF  exists  or  is  reasonably 
believed  to  exist.  Section  94.8  also 
restricts  the  importation  of  pork  and 
pork  products  into  the  United  States 
from  the  listed  regions. 

On  December  10,  2001,  we  published 
in  the  Federal  Register  (66  FR  63633- 
63634,  Docket  No.  01-026-1)  a  proposal 
to  amend  the  regulations  by  removing 
Portugal  from  the  list  in  §  94.8  of  regions 
where  ASF  exists. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
February  8,  2002. 

We  did  not  receive  any  comments. 
Therefore,  for  the  reasons  given  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule,  without 
change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  removes  certain  restrictions  on 
the  importation  of  pork  or  pork  products 
into  the  United  States  from  Portugal.  We 
have  determined  that  approximately  2 
weeks  are  needed  to  ensure  that  Animal 
Plant  Health  Inspection  Service 
personnel  at  ports  of  entry  receive 
official  notice  of  this  change  in  the 
regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  the  Federal  Register, 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
under  Executive  Order  12866. 

We  are  amending  the  regulations  to 
remove  Portugal  from  the  list  of  regions 
where  ASF  exists.  We  are  taking  this 
action  because  Portugal  is  now  free  of 
ASF.  This  action  relieves  restrictions 
due  to  ASF  on  the  importation  of  pork 
and  pork  products  into  the  United 
States  from  Portugal.  However,  because 
Portugal  is  on  the  list  of  regions  where 
hog  cholera  exists  and  the  list  of  regions 
that  are  subject  to  certain  restrictions 
because  of  their  proximity  to  or  trading 
relationships  with  rinderpest-  or  FMD- 
affected  countries,  Portugal  continues  to 
be  subject  to  certain  restrictions 
regarding  the  importation  into  the 
United  States  of  pork  and  pork 
products. 


The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

Entities  in  the  United  States  likely  to 
be  affected  by  this  rule  include  those 
engaged  in  the  production  of  swine  and 
processed  pork  products.  Since  Portugal 
has  never  exported  pork  or  pork 
products  to  the  United  States,  we 
anticipate  that  this  rule  will  have  no 
economic  effect  on  U.S.  swine 
importers,  hog  meat  processors,  hog 
producers,  or  any  other  entities,  large  or 
small.  HoweVer.  should  Portugal 
commence  the  exportation  of  pork  and 
pork  products  to  the  United  States, 
restrictions  on  the  importation  of  pork 
and  pork  products  into  the  United 
States  from  Portugal  will  still  be  in 
place  because  Portugal  is  on  the  list  of 
regions  where  hog  cholera  exists  and  the 
list  of  regions  that  are  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  countries.  Given  those 
continuing  restrictions,  we  believe  any 
potential  imports  of  processed  pork  and 
pork  products  from  Portugal  would  be 
minimal.  Likewise,  because  any 
potential  increase  in  imports  of 
processed  pork  and  pork  products  from 
Portugal  would  be  slight,  the  potential 
effect  on  U.S.  swine  producers  and 
processors  of  pork  is  expected  to  be 
minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1 .  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711.  7712,  7713, 
7714,  7751,  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  Ill,  114a,  134a,  134b,  134c,  134f,  136, 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22.  2.80,  and  371.4. 

§94.8    [Amended] 

2.  In  §  94.8,  the  introductory  text  of 
the  section  is  amended  by  removing  the 
word  "Portugal,". 

Done  in  Washington,  DC.  this  24th  day  of 
April  2002  . 
W.  Ron  DeHaven; 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-10460  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  3410-34-U 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 
RIN3150-AG04 

Disposal  of  HIgh-Levei  Radioactive 
Wastes  In  a  Proposed  Geologic 
Repository  at  Yucca  Mountain,  NV; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  a  conforming  amendment 
included  with  the  final  regulations 
establishing  licensing  criteria  for  the 
disposal  of  spent  nuclear  fuel  and  high- 
level  radioactive  wastes  in  the  proposed 
geologic  repository  at  Yucca  Mountain, 
Nevada,  which  the  Nuclear  Regulatory 
Commission  published  in  the  Federal 
Register  of  November  2,  2001  (66  FR 
55732). 

EFFECTIVE  DATE:  December  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  McCartin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6681;  e-mail  tjm3@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

•  The  final  regulations  that  are  the 
subject  of  this  correction  became 


Federal  Register / Vol.  67,  No.  82 /Monday,  April  29,  2002 /Rules  and  Regulations 20885 


effective  on  December  3.  2001.  The  final 
rule,  published  November  2,  2001  (66 
FR  55732),  added  Part  63.  Disposal  of 
High-Level  Radioactive  Wastes  in  a 
Geologic  Repository  at  Yuc.ca  Mountain, 
Nevada,  to  the  NRC's  regulations,  and 
made  conforming  amendments  to  other 
parts  of  10  CFR  Chapter  1.  One  of  the 
conforming  Eunendments  included  in 
the  final  rule  was  intended  to  amend 
§  2.714(d)  to  include  a  cross-reference  to 
the  new  part  63.  However,  as  a  result  of 
that  amendment,  paragraphs  (d)(1)  and 
(d)(2)  were  inadvertently  removed  from 
the  NRC's  regulations  at  §  2.714(d).  The 
NRC  did  not  intend  to  remove  these 
paragraphs. 

Need  for  Correction 

As  published,  the  final  regulations 
erroneously  omit  two  paragraphs  of 
§  2.714(d)  which  address  the 
consideration  by  a  ruling  body  of  a 
petition  to  intervene  in,  or  a  request  for 
a  hearing  on,  a  licensing  proceeding. 
This  correction  restores  those 
paragraphs  to  10  CFR  part  2.  Subpart  G. 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  procedure  and 
practice.  Antitrust,  Byproduct  material. 
Classified  information.  Environmental 
protection,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalties, 
Sex  discrimination.  Source  material. 
Special  nuclear  material.  Waste 
treatment  and  disposal. 

Accordingly,  10  CFR  part  2  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1 .  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161,  181.  68  Stat.  948. 
953.  as  amended  (42  U.S.C.  2201,  2231):  sec. 
191.  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees. 
53,  62.  63.  81,  103.  104.  105,  68  Stat. 
930. 932, 933, 935, 936. 937. 938, as 
amended  (42  U.S.C.  2073,  2092.  2093. 
2111,  2133,  2134,  2135);  sec.  114(f), 
Pub.  L.  97-425,  96  Stat.  2213,  as 
amended  (42  U.S.C.  10134(f)):  sec.  102, 
Pub.  L,  91-190,  83  Stat.  853,  as 
amended  (42  U.S.C.  4332);  sec.  301,  88 
Stat.  1248  (42  U.S.C.  5871).  Sections 
2.102,  2.103,  2.104,  2.105,  2.721  also 
issued  under  sees.  102,  103, 104, 105, 
183,  189,  68  Stat.  936,  937,  938,  954, 
955.  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105 
also  issued  under  Pub,  L.  97-415,  96 
Stat.  2073  (42  U.S.C.  2239).  Sections 


2,200-2.206  also  issued  under  sees.  161 
b,  i,  0,  182,  186,  234.  68  Stat.  948-951. 
955,  83  Stat.  444,  as  amended  (42  U.S.C. 
2201  (b),  (i),  (o),  2236,  2282);  sec.  206. 
88  Stat.  1246  (42  U.S.C.  5846).  Sections 
2.205(j)  also  issued  under  Pub.  L.  101- 
410,  104  Stat.  890.  as  amended  bV 
section  31001(s),  Pub.  L.  104-134.  110 
Stat.  1321-373  (28  U.S.C.  2461  note). 

Sections  2.600-2.606  also  issued 
under  sec.  102.  Pub.  L.  91-190.  83  Stat. 
853,  as  amended  (42  U.S.C.  4332). 
Sections  2.700a.  2.719  also  issued  under 
5  U.S.C.  554,  Sections  2.754,  2.760, 
2,770.  2.780  also  issued  under  5  U.S.C. 
557,  Section  2.764  also  issued  under 
sees.  135.  141.  Pub.  L.  97-425,  96  Stat 
2232,  2241  (42  U.S.C.  10155,  10161). 
Section  2,790  also  issued  under  sec. 
103.  68  Stat.  936,  as  amended  (42  U.S.C. 
2133)  and  5  U.S.C.  552.  Sections  2.800 
and  2.808  also  issued  under  5  U.S.C. 
553,  Section  2.809  also  issued  under  5 
U.S.C.  553  and  sec.  29,  Pub.  L.  85-256. 
71  Stat.  579,  as  amended  (42  U.S.C. 
2039).  Subpart  K  also  issued  under  sec. 
189.  68  Stat.  955  (42  U.S.C.  2239):  sec. 
134.  Pub.  L,  97-425,  96  Stat.  2230  (42 
U.S.C.  10154).  Subpart  L  also  issued 
under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239),  Appendix  A  also  issued  under 
sec.  6.  Pub.  L.  91-560,  84  Stat.  1473  (42 
U.S.C.  2135), 

2.  In  §  2.714.  revise  paragraph  (d)  to 
read  as  follows: 

§2.714    Intervention. 

***** 

(d)  The  Commission,  the  presiding 
officer,  or  the  Atomic  Safety  and 
Licensing  Board  designated  to  rule  on 
petitions  to  intervene  and/or  requests  • 
for  hearing  shall  permit  intervention,  in 
any  hearing  on  an  application  for  a 
license  to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area,  by  the  State 
in  which  such  area  is  located  and  by 
any  affected  Indian  Tribe  as  defined  in 
part  60  or  63  of  this  chapter.  In  all  other 
circumstances,  such  ruling  body  or 
officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or 
a  request  for  a  hearing,  consider  the 
following  factors,  among  other  things: 

(i)  The  nature  of  the  petitioner's  right 
under  the  Act  to  be  made  a  party  to  the 
proceeding. 

(ii)  The  nature  and  extent  of  the 
petitioner's  property,  financial,  or  other 
interest  in  the  proceeding. 

(iii)  The  possible  effect  of  any  order 
that  may  be  entered  in  the  proceeding 
on  the  petitioner's  interest. 

(2)  The  admissibility  of  a  contention, 
refuse  to  admit  a  contention  if: 

(i)  The  contention  and  supporting 
material  fail  to  satisfy  the  requirements 
of  paragraph  (b)(2)  of  this  section:  or 


(ii)  The  contention,  if  proven,  would 
be  of  no  consequence  in  the  proceeding 
because  it  would  not  entitle  petitioner 
to  relief, 

***** 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  .^p^il,2D02 

For  the  Nuclear  Regulaton,'  Commission. 
Michael  T.  Lesar. 
Federal  Register  Liaison  Officer 
IFR  Dot    02-10458  Filed  4-26-02:  8:45  am] 

BILLING  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No,  CE182,  Special  Condition  23- 
116-SC] 

Special  Conditions;  Raytheon 
(Beechcraft)  V35,  V35A  (to  S/N  8872), 
S35,  35-C33A,  E33A,  and  E33C  (up  to 
S/N  CE-249  and  CJ-14),  Protection  for 
High  Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  S-TEC  Corporation.  One  S- 
TEC  Way  Municipal  Airport,  Mineral 
Wells,  TX  76007.  for  a  Supplemental 
Type  Certificate  for  the  Ravtheon 
(Beechcraft)  Models  V35,  V35A  (to  S/N 
8872),  S35,  35-C33A,  E33A,  E33C  (up  to 
S/N  CE-249  and  C)-14)  airplane.  These 
airplanes  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  m  the 
applicable  airworthiness  standards,  This 
novel  and  unusual  design  features 
include  the  installation  of  electronic 
flight  instrument  systems  (EFIS) 
"Magic"  display  manufactured  by 
Meggitt  Avionics  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  April  15,  2002. 
Comments  must  be  received  on  or 
before  May  29.  2002. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration.  Regional  Counsel, 
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ACE-7.  Attention:  Rules  Docket  Clerk. 
Docket  No.  CE182,  Room  506,  901 
Locust,  Kansas  City.  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE182.  Conunents  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration.  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4123. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  deliver^'  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify'  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE182."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  November  13.  2001.  S-TEC 
Corporation.  One  S-TEC  Way.  Mineral 
Wells  Airport.  Mineral  Wells.  Te.xas 
76067.  made  an  application  to  the  FAA 
for  a  new  Supplemental  Type  Certificate 


for  the  Ravtheon  (Beechcraft)  Models 
V35.  V35A  (to  S/N  8872).  S35.  35- 
C33A.  E33A,  and  E33C  (up  to  S/N  CE- 
249  and  CJ-U)  airplane.  The  airplane  is 
currently  approved  under  Type 
Certificate  No.  3A15.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  such  as  digital 
avionics  consisting  of  an  EFIS.  that  is 
vulnerable  to  HIRE  external  to  the 
airplane.  > 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21.  §21. 101.  S-TEC  Corporation  must 
show  that  the  Raytheon  (Beechcraft) 
Models  V35.  V35A  (to  S/N  8872).  S35. 
35-C33A,  E33A.  and  E33C  (up  to  S/N 
CE-249  and  CI-14)  airplane  meets  the 
following  provisions,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the 
Ravtheon  (Beechcraft)  Models  V35, 
V35A  (to  S/N  8872).  S35.  35-C33A, 
E33A,  E33C  (up  to  S/N  C:E-249  and  CJ- 
14):  CAR  3  May  15.  1957.  through 
Amendment  3-8.  FAR  23.1309.  23.1311. 
23.1321  as  amended  by  Amendment  49. 
and  the  special  conditions  adopted  by 
this  rulemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions  are  normally 
issued  in  accordance  with  §  11.38  and 
become  a  part  of  the  type  certification 
basis  in  accordance  with  §21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modif\'  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

S-TEC  Corporation  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS,  which  are  susceptible  to  the  HIRF 
environment,  that  were  not  envisaged 
by  the  existing  regulations  for  this  type 
of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF):  Recent 
advances  in  technology  have  given  rise 


to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
Due  to  the  use  of  sensitive  solid  state 
advanced  components  in  analog  and 
digital  electronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  ciurent  and  voltage  caused  by 
the  HIRF.  The  HIRF  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 
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Frequency 


Field  strength 
(volts  per  meter) 

Peak     I  Average 


10kHz-100kH2     

50 

50 

100  kHz-500  kHz  

-     50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz    

100 

100 

30  MHZ-70  MHz  

50 

50 

70  MHZ-100  MHz  

50 

50 

100MHZ-200MHZ  

100 

100 

200  MHz-400  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz  

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHZ-6  GHZ  

3000 

200 

6  GHz-8  GHz  

1000 

200 

8GHZ-12  GHz  

3000 

300 

12GHz-18GHz   

2000 
600 

200 

18GHz-40GHz     

200 

The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  kHz  to  19  GHz.  When  using  this 
test  to  show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  featiues  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 


Applicability 

As  discussed  above,  theoe  special 
conditions  are  applicable  to  the 
Ravtheon  (Beechcraft)  Models  V35A  (to 
S/N  8872),  S35.  35-C33A,  E33A,  E33C 
(up  to  S/N  CE-249  and  CJ-14)  airplane. 
Should  S-TEC  Corporation  apply  at  a 
later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  luiusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  featiires  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  pubic  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701;  14  CFR  part  21.  §§  21.16  and  21.101: 
and  14  CFR  pari  11.  §11.38. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Ravtheon 
(Beechcraft)  Models  V35,  V35A  (to  S/N 
8872),  S35,  35-C33A,  E33A,  E33C  (up  to 
S/N  CE-249  and  CJ-14)  airplane 
modified  by  S-TEC  Corporation  to  add 
an  Ens. 


1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  System 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to.  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Kansas  City.  Missouri  on  April 
15.  2002. 
Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Senice. 

[FR  Doc  02-9942  Filed  4-26-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NIM216;  Special  Condttions  rto. 
25-199-SC] 

Special  Condttions:  Cessna  Model  501 
and  551  Series  Airplanes;  High- 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Cessna  Aircraft  Company 
Cessna  Model  501  and  551  series 
airplanes  modified  by  ElectroSonics. 
These  modified  airplanes  will  have  a 
novel  or  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category- 
airplanes.  The  modification 
incorporates  the  installation  of  dual  air 
data  display  unit  systems  that  perform 
critical  functions,  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity-radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
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DATES:  The  effective  date  of  tliese 
special  conditions  is  April  17,  2002. 
Comments  must  be  received  on  or 
before  May  29,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-113). 
Docket  No.  NM216,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM216.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification  and  thus 
delivery  of  the  affected  airplanes.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspectfon  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 


without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  March  20,  2002,  ElectroSonics, 
4391  International  Gateway,  Columbus. 
Ohio,  applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  Cessna 
Model  501  and  551  series  airplanes.  The 
Cessna  Model  501  and  551  series 
airplanes  are  normal  category  turbine 
powered  airplanes.  The  Cessna  Model 
501  series  airplanes  are  powered  by  two 
Pratt  &  Whitney  ITl5D-l(AyB)  turbofan 
engines  and  have  a  maximum  takeoff 
weight  of  1 1 .850  pounds.  These 
airplanes  operate  with  either  a  1 -pilot  or 
2-pilot  crew  and  can  hold  up  to  8 
passengers.  The  Cessna  Model  551 
series  airplanes  are  powered  by  two 
Pratt  &  Whitney  JT15D-4  turbofan 
engines  and  have  a  maximum  takeoff 
weight  of  12,500  pounds.  These 
airplanes  operate  with  either  a  1-pilot  or 
2-pilot  crew  and  can  hold  up  to  10 
passengers.  The  modification 
incorporates  the  installation  of 
Innovative  Solutions  &  Support  Air  Data 
Display  Units  (ADDU).  The  ADDU  is  a 
replacement  for  the  existing  analog 
flight  instrumentation,  while  also 
providing  additional  functional 
capability  and  redundancy  in  the 
system.  The  avionics/electronics  and 
electrical  systems  installed  in  this 
airplane  have  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HFRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFH 
21.101,  ElectroSonics  must  show  that 
the  Cessna  Model  501  and  551  series 
airplanes,  as  modified  to  include  the 
new  air  data  display  imits,  continue  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A27CE,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  conrnionly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
included  in  the  certification  basis  for 
the  Cessna  501  airplanes  include  part  23 
of  the  Federal  Aviation  Regulations 
effective  February  1,  1965,  as  amended 
by  Amendments  23-1  through  23-16, 
with  certain  exceptions,  and  section 
23.1385  as  amended  through 


Amendment  23-20;  part  25,  effective 
February  1,  1965,  as  amended  by 
Amendments  25-1  through  25-37,  with 
certain  exceptions;  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendments  36-1  through  36-5;  SFAR 
27,  Fuel  Venting  (replaced  by  part  34, 
effective  September  10, 1990);  plus 
additional  requirements  listed  in  the 
type  certificate  data  sheet  that  are  not 
relevant  to  these  special  conditions. 

The  regulations  included  in  the 
certification  basis  for  the  Cessna  Model 
551  series  airplanes  include  part  23  of 
the  Federal  Aviation  Regulations 
effective  February  1,  1965,  as  amended 
by  Amendments  23-1  through  23-16. 
with  certain  exceptions,  sections 
23.1143(e)  and  23.1385(c)  as  amended 
through  Amendments  23-18,  and 
sections  23.1301  and  23.1335  as 
amended  by  Amendments  through  23- 
20;  part  25  effective  February  1.  1965.  as 
amended  by  Amendments  25-1  through 
25-37  with  certain  exceptions,  and 
sections  25.901(c).  25.903(e)(3),  and 
25.1351(d)  as  amended  through 
Amendments  25-41;  part  36.  effective 
December  1. 1969.  as  amended  by 
Amendments  36-1  through  36-6;  SFAR 
27,  as  amended  by  Amendments  27-1 
through  27-3,  Fuel  Venting  (replaced  by 
part  34,  effective  September  10, 1990). 
For  the  Bendix  EFS-10,  Sperry  EDZ- 
600.  Sperry  EDZ-601,  and  Sperry  EDZ- 
603  electronic  flight  instrument  systems 
only,  compliance  has  been  shown  with 
the  following  regulations:  sections 
25.1301,  25.1303(b).  and  25.1322  as 
amended  through  Amendment  25-38; 
sections  25.1309.  25.1321(a),  (b).  (d), 
and  (e),  25.1331,  25.1333,  and  25.1335 
as  amended  through  Amendments  25- 
41;  plus  additional  requirements  listed 
in  the  type  certificate  data  sheet  that  are 
not  relevant  to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(diat  is,  14  CRF  part  25,  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Cessna  Model 
501  and  551  series  airplanes  modified 
by  ElectroSonics  because  of  a  novel  or 
imusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Note:  Although  14  CFR  part  25  is 
referenced  in  these  special  conditions,  the 
Cessna  Model  501  and  551  series  airplanes 
are  certified  under  both  part  25  and  part  23. 
The  applicable  airworthiness  regulations 
under  part  23.  as  they  relate  to  HIRF,  are  the 
same  as  those  under  part  25. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  these  Cessna  Model  501  and 
551  series  airplanes  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
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noise  certification  requirements  of  part 
36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38,  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  ElectroSonics  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
already  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Cessna  Model 
SOland  551  series  airplanes  modified  by 
ElectroSonics  will  incorporate  dual  air 
data  display  unit  systems  that  will 
perform  critical  functions.  These 
systems  may  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane.  The  current 
airworthiness  standards  of  (14  CFR  part 
25)  do  not  contain  adequate  or 
appropriate  safety  standards  that 
address  protecting  this  equipment  from 
the  adverse  effects  of  HIRF. 
Accordingly,  this  system  is  considered 
to  be  a  novel  or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  fropti 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensxu-e  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Cessna 
Model  501  and  551  series  airplanes 
modified  by  ElectroSonics  to  include 
the  dual  air  data  display  unit  systems. 
These  special  conditions  require  that 
new  avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 


the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 
It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


Frequency 


Field  strength 
(volts  per  meter) 


Peak       Average 


10  kHz-100  kHz  .... 
100  kHz-500kHz  .. 

500  kHz-2  MHz  

2  MHz-30  MHz 

30  MHz-70  MHz  .... 
70MHZ-100MHZ  .. 
100  MHz-200  MHz 
200  MHz^OO  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz  .... 

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6GHZ-8GHZ  

8GHz-12GHz  

12  GHz-18  GHz  .... 
18  GHz-40  GHz  .... 


50 

50 

50 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  penod 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Cessna 
Model  501  and  551  series  airplanes 


modified  by  ElectroSonics  to  include 
Innovative  Solutions  &  Support  Air  Data 
Display  Units.  Should  ElectroSonics 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  14  CFR 
21, 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Cessna  Model  501  and  551  series 
airplanes  modified  by  ElectroSonics,  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  notice  and  comment  period 
in  several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  Because  a 
delay  would  significantly  affect  the 
certification  of  the  airplanes,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701, 

44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Cessna  Aircraft  Company  Cessna 
Model  501  and  551  series  airplanes 
modified  by  ElectroSonics. 

1 .  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRFI.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 
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2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies; 

Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  April  17. 
2002. 
Lirio  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 

Directorate.  Aircraft  Certification  Service. 

ANM-100. 

(FR  Doc.  02-9943  Filed  4-26-02:  8:45  ami 

nUJNG  CODE  4910-1>-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockOft  No.  98-ANE-39-AO;  AnMndnwnt 
39-12668;  AD  2002-04-11] 

RIN  2120-AA64 

Airwortt>ine«a  Directives;  General 
Electric  Company  GEM  Series 
TurtMfan  Engines;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-04-11  applicable  to  General 
Electric  Company  GE90  series  turbofan 
engines  that  was  published  in  the 
Federal  Register  on  March  4,  2002  (67 
FR  9582).  The  Table  in  the  regulatory 
text  section  is  incorrect.  This  document 
corrects  that  Table.  In  all  other  respects, 
the  original  dociunent  remains  the 
same. 

EFFECTIVE  DATE:  April  8.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7178,  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  (FR  Doc. 
02-5003)  applicable  to  General  Electric 
Company  GE90  series  turbofan  engines, 
was  published  in  the  Federal  Register 
on  March  4,  2002  (67  FR  9582).  The 
following  corrections  are  needed: 

§39.13    [Corrmrted] 

1.  On  page  9583,  in  the  third  column 
entitled.  Inspect  per  engine  manual 
chapter,  in  the  third  entry,  (HPCR,  Disk. 
Stage  7)  "72-31-07-200-^)01-001 
Fluorescent  Penetrant  Inspection 


(subtask  72-31-07-230-051),  and  72- 
31-07-200-001-001  Eddy  Current 
Inspection  (subtask  72-31-07-250-051 
or  72-31-07-230-052  or  72-31-07- 
230-053"  is  corrected  to  read  "72-31- 
07-200-001-001  Fluorescent  Penetrant 
Inspection  (subtask  72-31-07-230-051), 
and  72-31-07-200-001-001  Eddy 
Current  Inspection  of  the  Rim  Boltholes 
(subtask  72-31-07-250-051  or  72-31- 
07-250-052  or  72-31-07-250-053". 

2.  On  the  same  page,  in  the  same 
column  entitled.  Inspect  per  engine 
manual  chapter,  in  the  nineth  entry, 
(HPTR  Disk,  Stage  1)  "72-53-02-200- 
001-002  Fluorescent  Penetrant 
Inspection  (subtask  72-53-02-160-051), 
and  72-53-02-200-001-002  Eddy 
Current  Inspection  of  the  Bore  "  is 
corrected  to  read  "72-53-02-200-001- 
002  Fluorescent  Penetrant  Inspection 
(subtask  72-53-02-230-052),  and  72- 
53-02-200-001-002  Eddy  Current 
Inspection  of  the  Bore". 

Issued  in  Burlington,  MA,  on  April  18, 
2002. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  02-10273  Filed  4-26-02;  8:45  am) 

BILUNG  CODE  4910-13-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
[Regs.  No.  4  and  16] 
RIN  Og60-AF20 

Administrative  Procedure  for  Imposing 
Penalties  for  False  or  Misleading 
Statements 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rules. 

SUMMARY:  The  interim  final  rules 
published  at  65  FR  42283  on  July  10, 
2000,  are  adopted  as  final  without 
change.  These  rules  reflect  and 
implement  section  207  of  the  Foster 
Care  Independence  Act  of  1999.  This 
provision  amended  the  Social  Security 
Act  (the  Act)  by  adding  a  new  section 
1 129A  which  provides  for  the 
imposition  by  SSA  of  a  penalty  on  any 
person  who  knowingly  (knew  or  should 
have  known  or  acted  with  knowing 
disregard  for  the  truth)  makes  a 
statement  that  is  false  or  misleading  or 
omits  a  material  fact  for  use  in 
determining  any  right  to  or  the  amount 
of  monthly  benefits  under  titles  li  or 
XVI  of  the  Act.  The  penalty  is 
nonpayment  for  a  specified  number  of 
months  of  benefits  under  title  II  that 
would  otherwise  be  payable  to  the 


person  and  ineligibility  for  cash  benefits 
under  title  XVI  (including  State 
supplementary  payments  made  by  SSA 
according  to  §416.2005). 

EFFECTIVE  DATE:  These  regulations  were 
effective  July  10,  2000,  the  date  they 
were  published  in  the  Federal  Register 
as  interim  final  rules  (65  FR  42283). 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Hilton,  Social  Insiu^nce  Specialist, 
Office  ofProgram  Benefits,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235-6401, 
(410)  965-2468  orTTY  (410)  966-5609. 
For  information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-free  number,  1-800- 
772-1213  or  TTY  1-800-325-0778. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  207  of  the  Foster  Care 
Independence  Act  of  1999  (Pub.  L.  106- 
169)  amended  title  XI  of  the  Act  by 
adding  section  1129A  to  help  prevent 
and  respond  to  fraud  and  abuse  in 
SSA's  programs  and  operations.  Section 
1129A  provides  for  the  imposition  by 
SSA  of  a  penalty  on  an  individual  who 
makes,  or  causes  to  be  made,  a 
statement  or  representation  of  a  material 
fact  that  the  person  knows  or  should 
know  is  false  or  misleading  or  omits  a 
material  fact,  or  that  the  person  makes 
with  a  knowing  disregard  for  the  truth. 
The  statement  must  be  made  for  use  in 
determining  eligibility  for  or  the  amoimt 
of  benefits  under  title  II  or  XVI.  The 
penalty  is  nonpayment  for  6, 12  or  24 
months  of  benefits  imder  title  n  that 
would  otherwise  be  payable  to  the 
person  and  ineligibility  for  the  same 
period  of  time  for  cash  benefits  under 
title  XVI  (including  State  supplementary 
payments  made  by  SSA  according  to 
§416.2005). 

Section  207  of  Pub.  L.  106-169  directs 
the  Commissioner  of  Social  Security  to 
develop  rules  prescribing  the 
administrative  process  for  making 
determinations  under  section  1129A, 
including  when  periods  of  penalty  shall 
commence,  and  providing  guidance  on 
the  exercise  of  discretion  as  to  whether 
the  penalty  should  be  imposed  in 
particular  cases.  Consequently,  we 
published  interim  final  rules  on  July  10, 
2000,  which  added  new  rules  at 
§§  404.459  and  416.1340  to  reflect  and 
implement  section  1129A.  We  provided 
a  60-day  period  for  interested 
individuals  and  organizations  to 
comment.  Simunaries  of  the  comments 
we  received  and  oiu'  responses  thereto 
are  set  out  later  in  this  preamble.  After 
consideration  of  all  the  comments 
received,  we  have  decided  not  to  revise 
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the  interim  final  rules  we  published  on 
July  10,  2000. 

Section  1129A  of  the  Act  applies  to 
statements  and  representations  made  on 
or  after  December  14.  1999,  the  date  of 
enactment  of  the  Foster  Care 
Independence  Act  of  1999. 

Explanation  of  Changes 

In  our  interim  final  rules,  we  added 
new  §§  404.459  and  416.1340  to  our 
regulations.  The  organization  and 
wording  of  these  two  sections  are 
essentially  identical.  These  sections 
make  it  clear,  and  as  Congress  provided, 
that  if  an  individual  knowingly  (knew 
or  should  have  known  or  acted  with 
knowing  disregard  for  the  truth)  made  a 
false  or  misleading  statement  with 
respect  to  one  program,  the  penalty 
shall  apply  to  benefits  under  both  the 
title  II  and'  XVI  programs.  Applying  the 
penalty  to  both  programs  helps  protect 
the  integrity  of  both  programs  from 
further  fraud  by  the  same  person  and 
helps  to  maintain  public  confidence  in 
the  integrity  of  our  programs.  A 
subsection-by-subsection  discussion  of 
these  rules  follows. 

Subsection  (a)  describes  the 
conditions  under  which  you  will  be 
subject  to  a  penalty  by  SSA  for 
knowingly  making  a  false  or  misleading 
statement  of  a  material  fact. 

Subsection  (b)  explains  that  the 
penalty  is  both  nonpayment  of  benefits 
under  title  II  and  ineligibility  for  cash 
benefits  under  title  XVI.  When  we 
impose  a  penalty  on  you,  you  cannot 
receive  benefits  under  either  title  II  or 
title  XVI  even  if  the  false  or  misleading 
statement  was  made  in  connection  with 
benefits  under  only  one  of  the  two 
programs.  We  further  explain  that,  as 
provided  by  the  law.  if  we  impose  a 
penalty  on  your  title  XVI  benefits,  you 
also  will  not  be  eligible  to  receive  State 
supplementary  payments  that  SSA  pays 
by  agreement  with  the  State. 

Subsection  (c)  explains  how  long  the 
penalty  for  making  a  false  or  misleading 
statement  will  last.  As  provided  in 
section  1129A,  the  penalty  will  last  six 
consecutive  months  the  first  time  we 
penalize  you,  twelve  consecutive 
months  the  second  time  we  penalize 
you,  and  twenty-four  consecutive 
months  the  third  or  subsequent  times 
we  penalize  you.  The  penalty  will  not 
begin  to  run  until  you  would  otherwise 
be  eligible  for  payment  of  benefits  under 
either  title  II  or  title  XVI.  You  will  be 
ineligible  to  receive  benefits  at  any  time 
during  the  penalty  period.  If  more  than 
one  penalty  period  has  been  imposed 
but  they  have  not  yet  run,  the  penalties 
will  run  consecutively,  not 
concurrently. 


Subsection  (d)  explains,  as  provided 
in  section  1129A,  that  the  imposition  of 
a  penalty  will  affect  only  your  own 
eligibility  for  benefits  under  titles  II  and 
XVI.  If  we  impose  a  penalty  on  you,  the 
penalty  will  not  affect  the  eligibility  or 
amount  of  benefits  payable  under  titles 
II  or  XVI  to  another  person.  For 
example,  another  person  (such  as  your 
spouse  or  child)  may  be  entitled  to 
benefits  under  title  il  based  on  your 
earnings  record.  Benefits  would  still  be 
payable  to  that  person  to  the  extent  that 
you  would  be  receiving  such  benefits  if 
the  penalty  had  not  been  imposed.  As 
another  example,  if  you  are  receiving 
title  II  benefits  that  are  limited  under 
the  family  maximum  provision 
(§404.403)  and  we  stop  your  benefits 
because  we  impose  a  penalty  on  you.  we 
will  not  increase  the  benefits  of  other 
family  members  who  are  limited  by  the 
family  maximum  provision  simply 
because  you  are  not  receiving  benefits  as 
a  result  of  the  penalty.  As  a  third 
example,  if  you  and  your  spouse  are 
receiving  title  XVI  benefits,  those 
benefit  payments  to  your  spouse  based 
on  the  benefit  rate  for  a  couple  will  not 
be  affected  because  of  the  penalty.  Your 
spouse  will  continue  to  receive  one  half 
of  the  couple  rate. 

Section  1129A  also  specifically 
provides  that  the  imposition  of  a 
penalty  will  not  affect  your  eligibility 
for  Medicare  and  Medicaid  benefits 
(titles  XVIII  and  XIX  of  the  Act) 

Subsection  (e)  explains  that  to  impose 
a  penalty  on  you.  we  must  find  that  you 
knowingly  made  a  false  or  misleading 
statement  or  omitted  a  material  fact. 
"Knowingly"  means  that  you  knew  or 
should  have  known  that  the  statement 
was  false  or  misleading  or  omitted  a 
material  fact,  or  you  made  the  statement 
with  a  knowing  disregard  for  the  truth 
We  will  base  our  decision  to  impose  a 
penalty  on  the  evidence  and  the 
reasonable  inferences  that  can  be  drawn 
from  that  evidence,  not  on  mere 
speculation  or  suspicion.  In  determining 
whether  you  knowingly  made  a  false  or 
misleading  statement  or  omitted  a 
material  fact,  we  will  consider  all  of  the 
evidence  in  the  record,  including  any 
physical,  mental,  educational,  or 
linguistic  limitations  (including  any 
lack  of  facility  with  the  English 
language)  which  you  may  have  had  at  ^ 
the  time.  In  determining  whether  you 
acted  knowingly,  we  will  also  consider 
the  significance  of  the  statement  in 
terms  of  its  likely  impact  on  your 
benefits  under  titles  II  and/or  XVI. 

The  Office  of  the  Inspector  General 
may  investigate  your  false  or  misleading 
statement  for  fraud  for  civil  monetary- 
penalty  purposes  (see  section  1129  of 
the  Act)  and  you  may  be  prosecuted 


civilly  or  criminally  by  the  United 
States  Attorney's  Office.  We  may 
impose  a  penalty  under  these  rules  in 
addition  to  any  other  penalties  that  may 
be  prescribed  bv  law. 

Subsection  (f)  explains  that  if  you 
disagree  with  our  initial  determination 
to  impose  a  penalty,  you  have  the  right 
to  request  reconsideration  of  the  penalty 
decision,  as  discussed  in  §§404.907  and 
416.1407.  If  you  do  request 
reconsideration,  you  will  be  able  to 
present  your  case  in  one  of  three  ways: 

1.  Case  review — We  will  give  you  an 
opportunity  to  review  the  evidence  in 
our  files  and  then  to  present  oral  and 
wTitten  evidence  to  us; 

2.  Informal  conference — In  addition  to 
following  the  procedures  of  a  case 
review,  we  will  give  you  an  opportunity 
to  present  witnesses,  and 

3.  Formal  conference — In  addition  to 
following  the  procedures  of  an  informal 
conference,  we  will  give  you  an 
opportunity  to  request  us  to  subpoena 
adverse  witnesses  and  relevant 
documents  and  to  cross-examine 
adverse  ^vitnesses. 

After  reconsideration,  if  you  do  not 
agree  with  our  reconsidered 
determination  you  may  follow  the 
normal  administrative  and  judicial 
review  process  by  requesting  a  hearing 
before  an  administrative  law  judge. 
Appeals  Council  review  and  Federal 
court  review,  as  described  in  §§  404.900 
and  416.1400. 

Subsection  (g)  explains  when  the 
penalty  period  begins  and  ends.  That 
section  explains  that  the  penalty  period 
will  not  begin  until  the  month  you 
would  otherwise  be  eligible  to  receive 
payments  under  either  title  II  or  title 
XVI.  In  addition,  the  point  at  which  the 
penalty  period  begins  may  depend  on 
whether  vou  request  reconsideration  of 
our  initial  determination  to  penalize 
you.  If  you  do  not  request 
reconsideration,  the  penalty  period  will 
begin  no  earlier  than  the  first  day  of  the 
second  month  following  the  month  in 
which  the  time  limit  for  requesting 
reconsideration  ends.  If  you  request 
reconsideration  and  our  reconsidered 
determination  does  not  change  our 
original  decision  to  penalize  you.  the 
penalty  period  will  begin  no  earlier  than 
the  first  day  of  the  second  month 
following  the  month  we  notif\  you  of 
our  reconsidered  determination.  The 
penalty  period  ends  on  the  last  day  of 
the  final  month  of  the  penalty  period. 
Once  a  penalty  period  begins  it  will  run 
continuously  even  if  payments  are 
intermittent. 

Comments  on  Interim  Final  Rules 

As  noted  above,  on  July  10.  2000  we 
published  the  interim  final  rules  in  the 
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Federal  Register  at  65  PR  42283  and 
provided  a  60-day  comment  period.  We 
received  comments  from  twenty-five 
individuals  and  organizations.  Some  of 
the  comments,  however,  pertained  to 
matters  that  were  not  within  the  scope 
of  these  proposed  rules.  We  do  not 
address  them  in  this  preamble. 
Following  are  summaries  of  the 
comments  and  our  responses  to  them. 
Comment:  Thirteen  of  the  comments 
concerned  what  was  perceived  as 
vagueness  in  the  regulation,  including 
the  meaning  of  the  phrase  "knew  or 
should  have  known."  The  commenters 
thought  more  specific  guidelines  and 
instructions  are  necessary  in  order  to 
make  the  process  fair  and  equitable.  One 
commenter  specifically  mentioned  that 
much  of  the  information  SSA  makes 
available  to  the  public  is  not  readily 
accessible  to  those  with  visual 
impairments  so  the  use  of  the  phrase 
"should  have  known"  may  be  suspect. 
Several  others  were  concerned  about 
how  individuals  with  mental 
impairments  may  be  adversely  affected 
by  the  phrase  "should  have  known"  and 
believe  SSA  should  monitor  these 
actions  closely  to  ensure  equity.  They 
were  all  concerned  that  the  lack  of 
detailed  definitions  and  guidelines  in 
the  regulation  may  cause  SSA  to  find 
that  an  individual  should  have  known 
something  when  the  impairment 
prevented  the  person  from  knowing  the 
information. 

Response:  Section  1129A  of  the  Act 
specifically  provides  for  the  imposition 
by  SSA  of  a  penalty  if  a  person  makes 
a  statement  or  representation  "that  the 
person  knows  or  should  know  is  false  or 
misleading."  These  rules  provide  that, 
in  determining  whether  a  person  'knew 
or  should  have  known,"  we  will 
consider  all  the  evidence  in  the  record, 
including  any  physical,  mental, 
educational,  or  linguistic  limitations 
(including  any  lack  of  facility  with  the 
English  language)  that  the  person  may 
have  had  at  the  time.  In  addition,  the 
rules  provide  that  a  decision  to  impose 
a  penalty  will  be  documented  with  the 
basis  and  rationale  for  that  decision  and 
will  be  based  on  the  evidence  and  the 
reasonable  inferences  that  can  be  drawn 
from  that  evidence,  not  on  speculation 
or  suspicion. 

Further,  operating  instructions 
provide  guidelines  for  SSA  personnel  to 
follow  when  making  a  determination 
that  a  person  knew  or  should  have 
known  that  a  statement  was  false  or 
misleading.  In  addition  to  considering 
any  physical  or  mental  impairment, 
these  guidelines  instruct  personnel  to 
consider  the  significance  of  the  false  or 
misleading  statement  in  terms  of  its 


likely  impact  on  the  person's  benefits, 
and  the  individual's: 

•  Understanding  of  reporting 
requirements; 

•  Knowledge  of  events  that  have 
occurred  and  should  have  been 
reported; 

•  Efforts  to  comply  with 
requirements; 

•  Understanding  of  the  obligation  to 
return  payments  not  due; 

•  Ability  to  understand  and  comply 
with  reporting  requirements; 

•  Experience  in  dealing  with 
government  agencies; 

•  Past  history  of  providing  inaccurate 
information;  and 

•  Understanding  of  the  language  used 
by  SSA. 

We  also  note  that  a  determination  to 
impose  an  administrative  sanction  is  an 
initial  determination.  Accordingly,  an 
individual  may  follow  the  normal 
administrative  and  judicial  review 
process  by  requesting  reconsideration,  a 
hearing  before  an  administrative  law 
judge.  Appeals  Council  review  and 
Federal  Court  review.  A  separate 
component  of  SSA  will  also  review  all 
penalty  determinations  to  ensure 
uniformity  in  applying  these 
instructions. 

In  developing  these  rules, 
instructions,  and  procediires,  we  have 
taken  into  account  both  the  need  for 
SSA  to  deal  effectively  with  those 
situations  in  which  individuals 
knowingly  provide  false  and  material 
evidence  and  the  need  to  ensure  that  all 
claimants  and  beneficiaries  are  treated 

fairly 

Comment:  Five  comments  were  from 
people  who  work  with  individuals  who 
are  disabled  and  want  to  return  to  work. 
They  believe  there  is  "widespread 
ignorance  "  of  the  fact  that  people 
receiving  disability  benefits  need  to 
report  income  from  work.  They  also 
believe  that  many  reports  of  attempted 
work  are  not  acted  upon  by  SSA.  They 
are  concerned  that  failure  to  report 
income  and  incorrect  processing  by  SSA 
personnel  may  lead  to  penalties  against 
"innocent"  individuals. 

Response:  A  penalty  will  only  be 
imposed  when  a  person  knowingly 
makes  or  causes  to  be  made  a  statement 
or  representation  that  is  false  or 
misleading  or  omits  a  material  fact.  A 
penalty  will  not  be  imposed  solely 
because  an  individual  has  failed  to 
make  a  report  of  work  activity. 

Comment:  One  commenter  agreed  that 
a  penalty  should  be  imposed  if  a  person 
lies  or  makes  a  misleading  statement 
about  his  or  her  medical  condition  if  it 
is  clearly  in  contrast  with  medical 
evidence.  However,  the  commenter 
believes  that  a  misleading  statement 


about  his  or  her  personal  life  and 
activities  should  not  be  punishable. 
Response:  A  penalty  will  only  be 
imposed  when  a  person  knowingly 
makes  a  false  or  misleading  statement  of 
a  material  fact  for  use  in  determining 
any  right  to  or  the  amount  of  benefits 
under  titles  II  or  XVI.  Statements  not 
related  to  eligibility  for  benefits  or 
payment  amounts  will  not  cause  a 
penalty. 

Comment:  Another  commenter  noted 
that  benefits  will  continue  while  we 
make  a  reconsideration  determination. 
After  the  reconsideration,  the  penalty 
will  start  the  second  month  after  notice 
of  our  reconsidered  determination.  He 
asks  whether  benefits  will  continue 
through  higher  levels  of  appeal  or  if  this 
option  was  intentionally  omitted  for  this 
procedure.  He  suggests  that,  if  the  intent 
is  to  reduce  fraud  and  abuse  of  the 
system,  this  same  philosophy  should  be 
applied  to  cessation  and  childhood 
redetermination  cases  that  allow 
benefits  to  continue  until  all  avenues  of 
appeal  are  exhausted. 

Response:  As  required  by  section  223 
of  the  Act,  disability  benefit  payments 
may  continue  beyond  the 
reconsideration  level  during  appeals  of 
disability  cessation  decisions.  This 
benefit  continuation  does  not  apply  to 
non-medical  decisions  such  as  the 
decision  to  impose  a  penalty.  For  a 
penalty  period  of  non-payment,  the 
benefit  payments  will  stop  beginning 
the  second  month  after  we  send  notice 
of  our  reconsidered  determination. 

Comment:  One  commenter  was 
concerned  about  whether  a  penalty 
could  apply  to  an  SSA  employee  who 
makes  a  false  or  misleading  statement  or 
an  omission  of  a  material  fact.  He  was 
concerned  that  the  definition  could 
apply  to  employees  who  omit  a  material 
fact  by  neglecting  to  follow  written 
procedures.  He  thought  this  would 
place  an  additional  burden  on  persoimel 
by  "adding  an  extra  level  of 
meticulousness"  in  preparing  decisions 
and  work  products.  Finally,  he  asks 
whether  this  regulation  will  require  that 
a  person  who  witnesses  an  act  which 
could  cause  a  penalty  must  report  such 
an  act  and  whether  SSA  will  defend  the 
reporting  person  in  the  event  of  civil 
action  against  the  reporter. 

Response:  These  regulations  apply  to 
people  who  claim  benefits  under  title  II 
or  title  XVI  of  the  Act  and  make  or  cause 
to  be  made,  a  false  or  misleading 
statement  of  a  material  fact  in 
connection  with  that  claim.  They  do  not 
impose  any  additional  requirements  on 
SSA  employees  and  how  they  perform 
their  official  duties.  Rules  of  employee 
conduct  are  not  affected  by  these 
regulations  in  any  way.  Finally,  these 
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changes  do  not  impose  any  new 
reporting  requirement  on  any 
individuals. 

Comment:  One  commenter  was 
concerned  about  the  financial  effect  the 
penalty  will  have  on  the  individual.  He 
believes  that  SSA  has  been  able  to 
recover  its  overpayments  in  the  past 
using  current  methods  and  that 
imposing  a  penalty  on  an  individual 
may  result  in  the  individual  being 
placed  on  public  assistance. 

Response:  Section  207  authorizes  the 
Commissioner  to  impose  a  penalty  to 
help  prevent  and  respond  to  fraud  and 
abuse  in  SSA's  programs.  These 
penalties  are  intended  to  deter 
individuals  from  providing  false  or 
misleading  information  about  material 
facts  in  connection  with  a  claim  for 
benefits.  Penalties  will  have  little,  if 
any,  effect  on  the  collection  of 
overpayments.  By  law,  Social  Security 
benefits  under  title  II  and  title  XVI  are 
paid  only  if  certain  eligibility 
requirements  are  met.  SSA  must  ensure 
that  those  requirements  are  met  based 
on  proven  facts.  The  penalty  process  is 
intended  to  help  deter  people  from 
trying  to  meet  those  requirements 
fraudulently.  It  is  possible  that  a  person 
who  does  not  meet  the  requirements  for 
Social  Security  payments  may  qualify 
for  public  assistance  just  as  he  or  she 
does  now.  We  do  not  expect  this  change 
to  have  any  substantial  effect  on  the 
number  of  people  on  public  assistance. 

Comment:  One  commenter  believes 
that  a  penalty  should  continue  until  all 
benefits  obtained  as  a  result  of  the  false 
or  misleading  statement  or  omission  of 
a  material  fact  are  recovered.  She  also 
believes  that  a  penalty  should  apply  to 
all  individuals  on  a  record,  not  just  the 
person  being  sanctioned. 

Response:  This  regulation  is  a  result 
of  a  legislated  change  in  the  Social 
Security  Act.  The  legislation  itself 
prescribes  the  length  of  the  penalty 
period.  The  length  of  the  period  is  not 
affected  by  the  amount  of  the  benefits 
involved  nor  by  the  time  required  to 
recover  any  overpayment.  The 
legislation  also  specifically  states  that 
the  penalty  will  affect  only  the 
individual  who  makes,  or  causes  to  be 
made,  the  false  or  misleading  statement. 

Comment:  One  comment  proposed 
that  administrative  law  judges  should  be 
allowed  to  impose  penalties. 

Response:  Any  SSA  employee  may 
identify  a  case  where  a  penalty  may  be 
appropriate  and  this  may  lead  to  the 
initiation  of  the  penalty  process.  The 
decision  to  impose  the  penalty, 
however,  is  an  initial  determination.  In 
order  to  allow  the  claimant  the  full 
range  of  appeal  rights,  this  decision  will 
be  made  at  the  initial  level  bv  the  claims 


representative.  The  claims 
representative  will  also  issue  the  notice 
of  penalty  and  input  the  suspension 
action. 

For  the  reasons  discussed  above,  we 
have  not  changed  the  interim  final  rules 
based  on  the  public  comments. 
Therefore,  the  interim  final  rules  adding 
20  CFR  404.459  and  416.1340  published 
in  the  Federal  Register  (65  FR  42283)  on 
July  10,  2000  are  adopted  as  final 
without  change. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  these  final  rules  in 
accordance  with  Executive  Order  (E.O.) 
12866,  as  amended  by  E.O.  13258. 

Regulatory  Flexibility  Act 

We  certif>'  that  these  final  rules  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis,  as  provided  in  the  Regulatory 
Flexibility  Act.  as  amended  is  not 
required. 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  reporting 
or  recordkeeping  requirements  requiring 
clearance  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Blind,  Disability  benefits. 
Old-age  Survivor  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirement,  Social  Security  Income. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirement,  Supplemental  Security 
Income. 

Dated:  February'  15.  2002. 
Jo  Anne  B.  Bamhart, 
Commissioner  of  Social  Security. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950- ) 

Accordinglv,  the  interim  final  rules 
adding  20  CFR  Part  404.459  published 
at  65  FR  42283  on  July  10.  2000  are 
adopted  as  final  without  change. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND  AND  DISABLED 

Accordinglv,  the  interim  final  rules 
adding  20  CFR  Part  416.1340  published 


at  65  FR  42283  on  July  10.  2000  are 
adopted  as  final  without  change. 

IFR  Dor.  02-10467  Filed  4-26-02:  8:45  am) 

BILLING  CODE  4191-02-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  874 

[Docket  No.  97P-0210] 

Medical  Devices;  Ear.  Nose  and  Throat 
Devices;  Reclassification  of  the 
Endolymphatic  Shunt  Tube  With  Valve 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
the  endolymphatic  shunt  tube  with 
valve  from  class  III  (premarket  approval) 
into  class  II  (special  controls).  The 
device  is  intended  to  be  implanted  in 
the  inner  ear  to  relieve  the  symptoms  of 
vertigo  and  hearing  loss  due  to 
endolymphatic  hydrops  (increase  in 
endolymphatic  fluid)  of  Menieres 
disease  FDA  is  also  identif\-ing  the 
guidance  document  entitled  '"Class  II 
Special  Controls  Guidance  Document: 
Endolymphatic  Shunt  Tube  With  Valve; 
Guidance  for  lndustr\-  and  FDA"  (the 
guidance)  as  the  special  control  that  the 
agency  believes  will  reasonably  ensure 
the  safety  and  effectiveness  of  the 
device.  This  reclassification  is  based  nn 
new  information  submitted  in  a 
reclassification  petition  by  E  Benson 
Hood  Laboratories.  Inc.  (Hood 
Laboratories).  FDA  is  taking  this  action 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976,  the  Safe  Medical  Devices  Act  of 
1990.  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997.  Elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  publishing  a 
notice  announcing  the  guidance. 
DATES:  This  rule  is  effective  May  29. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Mann.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  .administration.  9200 
Corporate  Blvd  .  Rockville.  MD  20850, 
301-594-2080 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  15, 
2001  (66  FR  42809).  FDA  published  a 
proposed  rule  to  reclassify  the 
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endolymphatic  shunt  tube  with  valve 
from  class  III  {premarket  approval)  into 
class  n  (special  controls)  based  on  new 
information  regarding  this  device.  FDA 
also  identified  the  document  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Endolymphatic  Shunt  Tube 
With  Valve;  Guidance  for  Industr>'  and 
FDA"  as  the  special  control  capable  of 
providing  reasonable  assurance  of  safety 
and  effectiveness  for  this  device. 

Interested  persons  were  invited  to 
comment  on  the  proposed  rule  by 
November  13,  2001.  FDA  received  one 
comment.  The  comment,  from  the 
petitioner.  Hood  Laboratories, 
supported  the  proposed  reclassification. 

n.  FDA's  Conclusion 

Based  on  a  review  of  the  available 
information  referenced  in  the  preamble 
to  the  proposed  rule  and  placed  on  file 
in  FDA's  Dockets  Management  Branch, 
FDA  concludes  that  the  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Document: 
Endolymphatic  Shunt  Tube  With  Valve; 
Guidance  for  Industry  and  FDA,"  in 
conjunction  with  general  controls, 
provides  reasonable  assurance  of  the 
safety  and  effectiveness  of  this  device. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  the 
availability  of  the  guidance  document. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirormiental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  order 


and  so  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  the 
endolymphatic  shunt  tube  with  valve 
from  class  III  will  relieve  all 
manufacturers  of  these  devices  of  the 
cost  of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act. 

FDA  believes  that  Hood  Laboratories 
is  the  only  manufacturer  of  the 
endolymphatic  shunt  tube  with  valve 
and  Hood  Laboratories  states  that  they 
are  in  compliance  with  special  controls 
proposed  for  this  device.  Therefore,  the 
special  controls  will  not  impose 
significant  new  costs  on  the  affected 
manufacturer.  Because  reclassification 
will  reduce  regulatory  costs  with  respect 
to  the  endolymphatic  shunt  tube  with 
valve,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 
not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate,  and  therefore  a  summary 
statement  of  analysis  under  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 


List  of  Subjects  in  21  CFR  Part  874 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  874  is 
amended  as  follows: 

PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  874  condnues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c.  360e, 
360).  371. 

2.  Section-874.3850  is  revised  to  read 
as  follows: 

§  874.3850    Endolymphatic  shunt  tube  with 
valve. 

(a)  Identification.  An  endolymphatic 
shunt  tube  vvith  valve  is  a  device  that 
consists  of  a  pressure-limiting  valve 
associated  with  a  tube  intended  to  be 
implanted  in  the  irmer  ear  to  relieve 
symptoms  of  vertigo  and  hearing  loss 
due  to  endolymphatic  hydrops  (increase 
in  endolymphatic  fluid)  of  Meniere's 
disease. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  document 
"Class  n  Special  Controls  Guidance 
Document:  Endolymphatic  Shimt  Tube 
With  Valve;  Guidance  for  Industry  and 
FDA." 

Dated:  April  15,  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health . 
[PR  Doc.  02-10426  Filed  4-26-02;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  STATE 

22  CFR  Part  121 
[Public  Notice  3997] 

Amendments  to  the  United  States 
Munitions  List 

AGENCY:  Bureau  of  Political-Military 
Affairs,  Department  of  State. 
action:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
revising  Category  I — Firearms — of  the 
U.S.  Munitions  List  (USML).  The  title  of 
the  revised  category  is  being  changed  to 
include  close  assault  weapons  and 
combat  shotguns.  Certain  interpretations 
[e.g.,  definitions)  of  firearms  and  their 
components  and  parts  previously  found 
elsewhere  in  the  International  Traffic  in 
Arms  Regulations  (ITAR)  are  being 
consolidated  in  the  revised  text  for 
Category  I.  Reference  to  related 
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exemptions  from  export  licensing 
requirements  of  the  ITAR  are  also  being 
added.  Further,  certain  accessories,  such 
as  silencers,  sound  suppressors  and 
flash  suppressors  are,  henceforth, 
designated  significant  military 
equipment  ("SME"). 
EFFECTIVE  DATE:  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Berry,  Chief,  Arms  Licensing 
Division,  Office  of  Defense  Trade 
Controls,  Department  of  State, 
Telephone  (202)  663-2806  or  FAX  (202) 
261-8199.  ATTN:  Regulatory  Change. 
USML  Part  121,  Category  I. 
SUPPLEMENTARY  INFORMATION:  The 
Departments  of  State  and  Defense,  in 
consultation  with  the  Department  of 
Commerce  and  other  U.S.  Government 
agencies,  are  reviewing  items  controlled 
on  the  U.S.  Munitions  List  (USML)  in 
order  to  ensure  that  the  list  of  defense 
articles  and  defense  services  controlled 
pursuant  to  the  International  Traffic  in 
Arms  Regulations  is  up-to-date  and 
appropriately  reflects  current  U.S. 
security  and  foreign  policy  interests. 
Consistent  with  the  policy  announced 
by  the  United  States  at  the  May  2000 
NATO  Ministerial  meeting,  the 
Executive  Branch  initiated  a  procedure 
that  involves  a  four-year  review  cycle, 
whereby  one-quarter  of  the  USML  is 
reviewed  each  year.  This  policy  and 
procedure  is  consistent  with  Section 
38(f)  of  the  Arms  Export  Control  Act 
(AECA),  which  states  that  the  President 
shall  periodically  review  the  items  on 
the  USML  to  determine  what  items,  if 
any,  no  longer  warrant  export  controls 
under  Section  38.  Five  categories  are 
currently  under  review:  Categories  I,  V. 
Vm,  XrV  and  XVI.  This  rulemaking 
concerns  the  results  of  the  Category  I 
review.  The  results  pertaining  to  the 
remaining  four  categories  will  be 
published  upon  completion  of  inter- 
agency review.  With  regard  to  Category 
I,  no  substantive  additions  or  deletions 
of  the  articles  and  services  controlled 
under  this  heading  by  Categor>'  I  are 
being  made.  But,  there  are  substantial 
changes  in  the  title  and  in  the  text  that 
are  designed  to  provide  greater  clarity 
and  precision  for  defense  industry 
exporters  and  closer  scrutiny  and 
reporting  of  certain  items  (e.g., 
automatic  weapons  and  accessories, 
such  as  silencers),  and  to  consolidate 
various  other  provisions  of  the  ITAR 
relating  to  firearms.  Specifically,  the 
new  title  of  this  category  is  "Firearms. 
Close  Assault  Weapons  and  Combat 
Shotguns."  Category  I  is  being  amended 
to  move  fully  automatic  firearms  from 
paragraph  (a)  to  paragraph  (b)  and 
combat  shotguns  from  paragraph  (a)  to 
(d).  The  components,  parts,  accessories 


and  attachments  ciurently  in  paragraph 

(d)  are  moved  to  a  new  paragraph  (h). 
The  silencers  and  suppressors  in 
paragraph  (b)  are  re-designated  as 
Significant  Military  Equipment  (SME) 
and  moved  to  paragraph  (e),  with  the 
remainder  of  the  items  currently  in 
paragraph  (b)  moving  to  a  new 
paragraph  (f).  The  barrels,  cylinders, 
receivers  (frames)  and  breech 
mechanisms  in  paragraph  (d)  are  moved 
to  a  new  paragraph  (g).  The  technical 
data  and  defense  services  currently  in 

(e)  are  moved  to  a  new  paragraph  (i). 
The  text  from  §  121.9  is  moved  to  a  new 
paragraph  (j)  and  a  Note  at  the  end  of 
the  category.  Section  121.9  is  being 
reserved. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by5U.S.C.533and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  to 
Executive  Orders  12372  and  13123. 
However,  interested  persons  are  invited 
to  submit  written  comments  to  the 
Department  of  State.  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatarv 
Change.  USML  Part  121.  12th  Floor. 
SA-1.  Washington.  D.C.  20522-0112. 
Such  persons  must  be  registered  with 
the  Department's  Office  of  Defense 
Trade  Controls  (DTC)  pursuant  to  the 
registration  requirements  of  section  38 
of  the  Arms  Export  Control  Act. 

List  of  Subiects  in  22  CFR  Part  121 

Arms  and  munitions,  Exports. 

Accordingly,  for  the  reasons  set  forth 
above,  Title  22,  Chapter  I.  Subchapter 
M.  Part  121.  is  amended  as  follows: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  Sec.  2,  38,  and  71,  Pub.  L.  90- 
629.  90  Stat.  744  (22  U.S.C.  2752,  2278, 


2797);  E  O  11958.  42  FR  4311,  3  CFR.  1977 
Comp  p.  79;  22  U.S  C.  2658;  Pub  L  105- 
261.  112  Stat   1920 

2  In  §  121.1.  Category  1 — Firearms  is 
revised  to  read  as  follows: 

§  121 .1     General.  The  United  States 
Munitions  List. 


Category  I — Firearms,  Close  Assault 
Weapons  and  Combat  Shotguns 

*  (a)  Nonautomatic  and  semi- 
automatic firearms  to  caliber  50 
inclusive  (12.7  mm). 

*  (b)  Fully  automatic  firearms  to  .50 
caliber  inclusive  (12.7  mm). 

*  (c)  Firearms  or  other  weapons  (eg. 
insurgency-counterinsurgency.  close 
assault  weapons  systems)  having  a 
special  military  application  regardless 
of  caliber. 

*  (d)  Combat  shotguns  This  includes 
any  shotgun  with  a  barrel  length  less 
than  18  inches. 

*  (e)  Silencers,  mufflers,  sound  and 
flash  suppressors  for  the  articles  in  (a) 
through  (d)  of  this  category  and  their 
specifically  designed,  modified  or 
adapted  components  and  parts 

(fjRiflescopes  manufactured  to 
militar\-  specifications  (See  categon.' 
XII(c)  (oT  controls  on  night  sighting 
devices.) 

*  (g)  Barrels,  cylinders,  receivers 
(frames)  or  complete  breech 
mechanisms  for  the  articles  in 
paragraphs  (a)  through  (d)  of  this 
cateeor>'. 

(h)  Components,  parts,  accessories 
and  attachments  for  the  articles  in 
paragraphs  (a)  through  (g)  of  this 
category' 

(i)  Technical  data  (as  defined  in 
§120.10  of  this  subchapter)  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to  the 
defense  articles  enumerated  in 
paragraphs  (a)  through  (h)  of  this 
category.  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  categor\-  that  are  designated  as 
Significant  Militar\-  Equipment  (SME) 
shall  itself  be  designated  SME. 

(j)  The  following  interpretations 
explain  and  amplify  the  terms  used  in 
this  categor>'  and  throughout  this 
subchapter: 

(1)  A  firearm  is  a  weapon  not  over  50 
caliber  (12.7  mm)  which  is  designed  to 
expel  a  projectile  by  the  action  of  an 
explosive  or  which  may  be  readily 
converted  to  do  so. 

(2)  A  rifle  is  a  shoulder  firearm  which 
can  discharge  a  bullet  through  a  rifled 
barrel  16  inches  or  longer. 

(3)  A  carbine  is  a  lightweight  shoulder 
firearm  with  a  barrel  under  16  inches  in 
length. 
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(4)  A  pistol  is  a  hand-operated  firearm 
having  a  chamber  integral  with  or 
permanently  aligned  with  the  bore. 

(5)  A  revolver  is  a  hand-operated 
firearm  with  a  revolving  cylinder 
containing  chambers  for  individual 
cartridges. 

(6)  A  submachine  gun,  "machine 
pistol"  or  "machine  gun"  is  a  firearm 
originally  designed  to  fire,  or  capable  of 
being  fired,  fully  automatically  by  a 
single  pull  of  the  trigger. 

Note:  This  coverage  by  the  U.S.  Munitions 
List  in  paragraphs  (a)  through  (i)  of  this 
category  excludes  any  non-combat  shotgun 
with  a  barrel  length  of  18  inches  or  longer, 
BB,  pellet,  and  muzzle  loading  (black 
powder)  firearms.  This  category  does  not 
cover  riflescopes  and  sighting  devices  that 
are  not  manufactured  to  military 
specifications.  It  also  excludes  accessories 
and  attachments  (e.g.,  belts,  slings,  after 
market  rubber  grips,  cleaning  kits)  for 
firearms  that  do  not  enhance  the  usefulness, 
effectiveness,  or  capabilities  of  the  firearm, 
components  and  parts.  The  Department  of 
Commerce  regulates  the  export  of  such  items. 
See  the  Export  Administration  Regulations 
(15  CFR  parts  730-799).  In  addition,  license 
exemptions  for  the  items  in  this  category  are 
available  in  various  parts  of  this  subchapter 
(e.g.  §§  123.17.  123.18  and  125.4). 


§121.9    [Removed  and  Reserved] 

3.  Section  121.9  is  removed  and 
reserved. 

Dated:  April  5,  2002. 
John  R.  Bolton, 

Under  Secretary  for  Arms  Control  and 
International  Security,  Department  of  State. 
[FR  Doc.  02-10474  Filed  4-26-02:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TDS9901 

RIN  1545-AX66 

Equity  Options  With  Flexible  Terms; 
Qualified  Covered  Call  Treatment 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  final 
regulations  providing  guidance  on  the 
application  of  the  rules  governing 
qualified  covered  calls.  The  new  rules 
address  concerns  that  were  created  by 
the  introduction  of  new  financial 
instruments  several  years  after  the 
enactment  of  the  qualified  covered  call 
rules.  The  final  regulations  provide 


guidance  to  taxpayers  writing  equity 
call  options. 

DATES:  Effective  Date:  These  regulations 
are  effective  April  29,  2002. 

Applicabilitv  Date:  For  dates  of 
applicability,  see  §§  1.1092(c)-l(c), 
1.1092(c)-2(d),  1.1092(c)-3{c),  and 
1.1092(c)-4(g). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Lew,  (202)  622-3950  or  Viva 
Hammer.  (202)  622-0869  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  18,  2001,  the  IRS 
published  in  the  Federal  Register 
proposed  regulations  (REG-1 15560-99, 
66  FR  4751)  addressing  various  issues 
concerning  qualified  covered  call  (QCC) 
options  under  section  1092(c)(4).  No 
requests  to  speak  at  a  public  hearing 
were  received,  and  no  public  hearing 
was  held. 

The  proposed  regulations  provide  that 
equity  options  with  flexible  terms 
(FLEX  options)  may  be  QCC  options  as 
long  as  they  satisfy  the  general  rules  for 
QCC  treatment  described  in  section 
1092(c)(4),  are  not  for  a  term  of  longer 
than  one  year,  and  meet  other  specified 
requirements.  In  addition,  an  equity 
option  with  standardized  terms  must  be 
outstanding  for  the  underlying  equity. 
For  purposes  of  applying  the  general 
rules,  the  bench  marks  will  be  the  same 
as  those  for  an  equity  option  with 
standardized  terms  on  the  same  stock 
having  the  same  applicable  stock  price. 

The  proposed  regulations  also  provide 
that  certain  over-the-coimter  (OTC) 
options  may  be  QCC  options  so  that 
OTC  options  that  are  economically 
similar  to  FLEX  options  may  receive  the 
same  tax  treatment  as  FLEX  options. 
Specifically,  the  proposed  regulations 
provide  that  an  OTC  option  is  eligible 
for  QCC  treatment  if  it  is  entered  into 
with  a  person  registered  with  the 
Secmities  and  Exchange  Commission 
(SEC)  as  a  broker-dealer  or  alternative 
trading  system  and  meets  the  same 
requirements  for  QCC  treatment  that 
apply  to  FLEX  options. 

The  proposed  regulations  further 
provide  that  equity  options  with 
standardized  terms  with  matiuities  of 
longer  than  one  year  cannot  be  QCC 
options. 

Comments  were  requested  about  the 
proposed  one-year  limit  for  all  QCCs, 
including  a  discussion  of  time 
limitations  in  general.  If  a  commentator 
recommended  a  time  limitation  greater 
than  one  year  or  recommended  that 
there  be  no  time  limitation,  a  detailed, 
comprehensive  description  of  possible 
solutions  to  the  problem  of  increased 


risk  reduction  caused  by  longer  term 
options  was  requested.  Commentators 
were  also  asked  to  address  the 
administrability  of  any  proposed 
solutions. 

After  revisions  to  take  into  account 
several  of  the  comments  submitted,  the 
proposed  regulations  are  adopted  by 
this  Treasury  decision. 

Summary  of  Principal  Comments 

Four  commentators  responded  to  the 
request  for  conmients.  Two  of  the 
commentators  addressed  only  the 
proposed  1-year  limitation  applicable  to 
all  QCC  options.  A  third  commentator 
addressed  the  proposed  1-year  limit  as 
well  as  a  number  of  other  issues.  The 
fourth  commentator  focused  on  issues 
other  than  the  proposed  1-year 
limitation. 

One-Year  Term  Limitation 

A  number  of  commentators  object  to 
the  proposal  to  limit  QCC  treatment  to 
options  with  a  duration  of  one  year  or 
less.  These  commentators  note  that  the 
statute  does  not  contain  any  limitation 
on  the  maximum  term  for  QCCs  and 
argue  that  a  one-year  limitation  would 
be  overly  harsh.  Among  other  things, 
they  note  that  a  strict  one-year  rule 
would  preclude  QCC  status  for  even 
out-of-the-money  options.  One 
corrunentator  notes  that  section 
1092(c)(4)  does  not  remove  a  QCC 
option  completely  from  the  straddle 
rules.  Paragraphs  (c)(4)(E)  and  (f)  of 
section  1092  provide  special  limitations 
on  QCCs  for  recognition  of  loss  and 
suspension  of  holding  period.^  This 
commentator  suggests  that  these  rules 
limit  the  extent  to  which  longer-term 
QCCs  would  lead  to  results  inconsistent 
with  the  purposes  of  section  1092. 

In  response  to  the  request  in  the 
preamble  to  the  proposed  regulation  for 
alternative  regimes  to  address  the 
increased  risk  reduction  created  by 
longer-term  options,  two  conunentators 
suggest  an  adjustment  to  the  "applicable 
stock  price"  to  reflect  forward  pricing 
concepts.  These  commentators  suggest 
that  the  unadjusted  applicable  stock 
price,  as  determined  on  the  date  the 
option  is  granted,  be  multiplied  by  a 
simple  adjusting  factor  to  produce  an 


'  Under  section  1092(c)(4)(E),  the  exception  for 
QCCs  does  not  apply  to  a  covered  call  that  would 
otherwise  qualify  for  the  exception  if  one  leg  is 
disposed  of  at  a  loss  in  one  year,  gain  on  the  other 
position  is  includible  for  a  later  year,  and  less  than 
30  days  has  elapsed  between  these  transactions. 
Under  section  1092(f),  if  a  taxpayers  grants  an  in- 
the-money  QCC,  then  loss  on  the  call  is  treated  as 
long-term  capital  loss  if  gain  on  the  underlying 
stock  would  be  long-term  capital  gain.  In  addition, 
the  holding  period  is  suspended  for  the  period 
during  which  the  taxpayer  is  the  grantor  of  the 
option. 


Federal  Register /Vol.  67.  No.  82 /Monday,  April  29.  2002 /Rules  and  Regulations 20897 


applicable  stock  price  adjusted  for  the 
passage  of  time.  For  each  additional 
term  year,  the  factor  would  be  increased 
by  5%.  For  example,  the  factor  for  a 
one-to-two  year  option  would  be  105%, 
emd  the  factor  for  a  two-to-three  year 
option  would  be  110%.  The  adjusted 
applicable  stock  price  would  then  be 
used  to  determine  the  applicable 
benchmarks  and  the  lowest  permitted 
QCC  strike  price.  The  commentators 
prefer,  however,  no  limitation  on  the 
term  of  QCC  options. 

Clarification  of  "Single  Fixed  Strike 
Price" 

Proposed  §  1.1092(c)-l(c){l)(ii) 
requires  a  QCC  option  to  have  "a  single 
fixed  strike  price  stated  as  a  dollar 
amount."  One  commentator  suggests 
that  this  phrase  does  not  account  for 
adjustments  to  the  strike  price  due  to 
certain  corporate  events,  such  as  stock 
splits,  stock  dividends,  spin-offs, 
mergers,  or  substantial  cash  dividends 
that  reduce  the  market  value  of  the  stock 
by  at  least  10%.  For  example,  a  strike 
price  might  not  be  considered  fixed  if 
the  underlying  stock  split  two-for-one 
and  the  option's  strike  price  were 
adjusted  to  one-half  of  its  original  strike 
price.  The  commentator  recommends 
that  the  language  be  modified  to  account 
for  these  events. 

Clarification  That  the  Lowest  Qualified 
Benchmark  for  a  FLEX  Option  Is  the 
Same  as  for  an  Equity  Option  With 
Standardized  Terms 

Proposed  §  1.1092(c)-l(c)(2){i) 
provides  that  to  determine  whether  a 
FLEX  option  is  deep  in  the  money,  the 
taxpayer  must  use  the  same  lowest 
qualified  benchmark  that  is  used  for  a 
standardized  option  on  the  same  stock 
having  the  same  applicable  stock  price. 
One  commentator  argues  that  the 
language  in  the  proposed  regulation  is 
ambiguous.  The  commentator  suggests 
that  the  language  in  the  proposed 
regulation  be  changed  to  provide  that 
the  lowest  qualified  benchmark  for  a 
FLEX  option  is  equal  to  the  lowest 
available  strike  price  at  which  a 
standardized  call  option  can  be  written 
without  being  deep  in  the  money. 

Requirement  That  an  Equity  Option 
With  Standardized  Terms  Exist  at  the 
Time  an  Equity  Option  With  Flexible 
Terms  or  Qualifying  Over-the-Counter 
Option  Is  Written 

Under  §  1.1092(c)-l(c)(l)(iv)  of  the 
proposed  regulation,  a  FLEX  option  can 
be  a  QCC  option  only  if  "(a]n  equity 
option  with  standardized  terms  is 
outstanding  for  the  underlying  equity." 
Under  exchange  rules,  trading  in  a  FLEX 
option  cannot  be  authorized  unless 


trading  in  a  standardized  option  on  the 
same  stock  has  been  authorized. 
Although  a  commentator  believes  it 
unlikely  that  a  FLEX  option  would  be 
written  on  a  stock  for  which  there  were 
no  outstanding  standardized  options, 
the  commentator  sees  no  reason  to 
impose  this  restriction.  Thus,  the 
commentator  recommends  that  the  word 
"available"  be  substituted  for  the  word 
"outstanding." 

Clarification  of  "Equity  Option  With 
Standardized  Terms'" 

Under  proposed  §  1.1092(c)-l  (d)(3), 
an  equity  option  with  standardized 
terms  is  defined  as  "an  equity  option 
that  is  traded  on  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission  and  that  is 
not  an  equity  option  with  flexible 
terms."  One  commentator  notes  that 
there  is  no  definition  of  "equity  option" 
and  wonders  whether  the  definition  of 
equity  option  in  section  1256(g)  applies 
here.  That  definition  would  include 
options  on  narrow  based  indexes.  In 
addition,  because  an  equity  option  with 
standardized  terms  is  defined  as  a 
negative  (i.e.,  anything  that  is  not  a 
FLEX  option),  if  the  exchanges  approve 
a  new  option  product  that  does  not  meet 
the  definition  of  FLEX  option,  that 
product  might  meet  the  definition  of  a 
standardized  option,  thus  affecting  the 
application  of  the  regulations  for  FLEX 
options.  The  commentator  did  not 
provide  alternative  regulatory-  language. 

Clarification  of  "Entered  Into  With" 

Under  proposed  §  1.1092(c)-3(c)(2)(i), 
a  qualifying  OTC  option  must  be 
"entered  into  with"  a  person  registered 
with  the  SEC  as  a  broker-dealer.  One 
commentator  is  concerned  that  this 
phrase  implies  that  the  broker-dealer 
must  act  as  a  principal  in  the 
transaction.  The  commentator  requests 
that  the  language  be  modified  to  say  that 
the  broker-dealer  may  be  a  principal  to 
the  transaction  or  may  serve  as  an  agent. 

Add  Banks  to  the  List  of  Parties  With  or 
Through  Whom  a  QCC  May  Be 
Transacted 

One  commentator  requests  that  banks 
be  added  to  the  list  of  parties  with  or 
through  whom  a  QCC  transaction  may 
be  effected.  The  commentator  notes  that 
under  the  Gramm-Leach-Bliley  Act, 
Public  Law  106-102,  113  Stat.  1338 
(1999),  banks  will  be  required  to 
interpose  a  broker-dealer  registered  with 
the  SEC  in  transactions  with  customers 
who  are  not  "qualified  investors." 
Banks  will  be  permitted  to  function  as 
broker-dealers  with  respect  to  "qualified 
investors." 


The  commentator  suggests  defining  a 
bank  as  a  "bank  within  the  meaning  of 
section  3(a)(6)  of  the  Securities 
Exchange  Act  of  1934  and  the 
regulations  adopted  thereunder."  The 
commentator  argues  that  any  such  bank 
would  be  subject  to  a  banking  regulator*' 
authority  within  the  United  States  and 
would  generally  be  subject  to  record- 
keeping requirements. 

Explanation  of  Provisions 

Limitation  of  Option  Term 

As  originally  enacted  in  1981,  section 
1092  did  not  apply  to  stock  or  to  options 
on  stock.  In  the  legislative  histon.-  to  the 
Tax  Reform  Act  of  1984.  the  House 
Wavs  and  Means  Committee  stated  that 
taxpayers  had  attempted  to  exploit  the 
exemption  from  the  loss-deferral  rule  for 
exchange-traded  stock  options  to  defer 
tax  on  income  from  unrelated 
transactions.  H.  Rep.  No.  432.  98th 
Cong.,  2d  Sess.  1266  (1984).  The 
Committee  stated  that  a  typical  abusive 
stock  option  straddle  "involves  the 
acquisition  of  deep-in-the-money' 
offsetting  option  positions.  Regardless  of 
whether  the  value  of  the  underlying 
stock  increases  or  decreases,  one  option 
position  will  result  in  a  loss  that  can  be 
realized  for  tax  purposes,  while  the 
other  position  results  in  a  gain  of 
approximately  equal  size  that  can  be 
deferred  until  the  next  year  "  Id.  In 
response  to  these  concerns.  Congress 
generally  ended  the  exemption  from  the 
straddle  rules  for  stock  and  exchange- 
traded  options. 

The  House  Ways  and  Means 
Committee  noted,  however,  that  the 
extension  of  the  straddle  niles  to  stock 
options  and  stock  would  affect  the 
widely  used  investment  strategy  of 
writing  call  options  on  stock  owned  by 
the  taxpayer.  The  Committee  stated  that 
it  might  be  appropriate  to  exempt 
transactions  that  were  undertaken 
primarily  to  enhance  the  taxpayer's 
investment  return  on  the  stock  and  not 
to  reduce  the  taxpayer's  risk  of  loss  on 
the  stock.  Congress  therefore  amended 
section  1092  to  permit  a  taxpayer 
owning  stock  and  writing  a  covered  call 
option  generally  to  avoid  straddle 
treatment  if  certain  conditions  were 
met.  One  condition  was  that  the  strike 
price  of  the  call  could  not  be  less  than 
a  statutorily-prescribed  level  relative  to 
the  market  price  of  the  underlying  stock. 
In  establishing  this  exception  to  the 
straddle  rules.  Congress  granted  the 
Secretary  broad  regulator)-  authority  to 
modify-  section  1092  to  take  account  of 
changes  in  the  practices  of  options 
exchanges  or  to  prevent  tax  avoidance. 

Since  1984.  numerous  changes  have 
occurred  in  the  practices  of  options 
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exchanges.  In  1984,  no  exchange-traded 
option  had  a  term  of  greater  than  nine 
months.  By  contrast,  certain  exchange- 
traded  options  currently  may  have  terms 
of  up  to  33  months.  In  light  of  these 
changes,  the  IRS  and  Treasury  have 
considered  certain  economic 
characteristics  of  qualified  covered  call 
transactions  as  they  relate  to  the  risk 
reduction  effects  of  longer-term  options. 

One  way  of  looking  at  the  risk 
reduction  effect  of  a  covered  call  option 
focuses  on  the  day-to-day  (or  intra-day) 
relative  changes  in  value  of  the  stock 
and  the  option.  In  general,  the  values  of 
stock  and  a  written  call  option  on  the 
stock  vary  inversely  when  viewed  from 
the  perspective  of  the  person  owning 
the  stock  and  writing  a  call  option.  Each 
movement  in  the  stock  price  produces  a 
movement  in  the  value  of  the  written 
call  that,  at  least  partially,  offsets  the 
change  in  value  of  the  long  position  in 
the  stock. 

Modem  option  pricing  literatiu-e 
describes  this  relationship  between  the 
change  in  value  of  the  underlying  stock 
and  the  change  in  value  of  the  option 
using  the  parameter  "Delta".  If  a  change 
in  value  of  the  stock  results  in  an  equal 
movement  in  the  value  of  the  option. 
Delta  equals  1.  If  the  change  in  value  of 
the  option  is  less  than  the  change  in 
value  of  the  stock,  then  Deha  is  less 
than  1 .  From  the  perspective  of  a  call 
option  writer,  because  of  the  inverse 
relationship  between  changes  in  stock 
price  and  changes  in  option  value 
described  above.  Delta  represents  the 
amount  of  offset  that  a  change  in  stock 
value  has  upon  the  value  of  the  written 
call  option.  Delta  values  vary  with  a 
number  of  factors,  including  the  extent 
to  which  the  option  is  in  or  out  of  the 
money  and  the  term  of  the  option.  All 
else  being  equal,  longer-term  options 
have  higher  Delta  values  and,  liierefore, 
have  a  greater  risk  reduction  potential 
than  short-term  options  with  respect  to 
movements  in  stock  prices. 

Another  economic  characteristic  of 
longer-term  covered  call  options  is 
increased  potential  for  the  immediate 
recognition  of  a  stock  loss  and  the 
deferral  of  any  gain  arising  from  a 
related  option.  As  noted  above,  when 
section  1092(c)(4)  was  enacted,  no 
qualified  covered  call  option  had  a  term 
of  more  than  nine  months,  and  the 
mismatch  for  a  QCC  thus  could  not  have 
spanned  more  than  one  taxable  year. 
With  the  advent  of  longer-term  options, 
the  potential  for  a  mismatch  between  a 
loss  and  the  deferral  of  related  income 
can  extend  over  many  taxable  years, 
which  may  not  have  been  contemplated 
by  Congress  when  the  QCC  provisions 
were  enacted. 


After  reviewing  taxpayers'  comments 
received  in  light  of  these  economic 
considerations,  the  IRS  and  Treasiuy 
have  decided  to  adopt  a  forward  pricing 
approach  for  the  determination  of  the 
applicable  stock  price  for  an  option  with 
a  term  greater  than  12  months.  To 
determine  the  applicable  stock  price  for 
an  option  with  a  term  greater  than  12 
months,  taxpayers  are  required  to 
multiply  the  statutory  applicable  stock 
price  by  a  factor,  which  represents  a 
noncompounded  two  percent  per 
quarter  increase  in  the  applicable  strike 
price.  Based  on  certain  assumptions 
regarding  the  volatility  of  the 
underlying  stock  and  the  risk-free 
interest  rate,  the  use  of  such  factors  for 
options  with  a  relatively  short  term  (i.e., 
33  months  or  less)  will  produce  Deltas 
that  are  generally  similar  to  those  for  a 
nine-month  option  with  no  adjustment 
to  the  applicable  strike  price.  Because 
no  exchange-traded  option  currently  has 
a  term  of  more  than  33  months,  and 
because  the  application  of  the  approach 
set  forth  above  to  options  with  terms 
longer  than  33  months  may  permit  the 
use  of  such  options  for  tax  avoidance, 
the  IRS  and  Treasury  believe  that  it 
would  be  inappropriate  to  extend  this 
approach  to  such  options.  Thus,  no 
option  will  constitute  a  qualified 
covered  call  option  if  it  has  a  term  of 
greater  than  33  months.  Additional 
guidance  about  the  maximiun  term  limit 
may  be  provided  by  the  Commissioner 
in  guidance  published  in  the  Internal 
Revenue  Bulletin.  This  could  occiu,  for 
example,  if  the  option  exchanges 
commence  trading  of  equity  options 
with  standardized  terms  that  expire 
more  than  33  months  after  the  date  of 
issuance. 

The  definition  of  a  QCC  option  also 
affects  a  number  of  other  Code  sections. 
These  are  generally  provisions  that 
require  a  taxpayer  to  bear  economic  risk 
with  respect  to  an  asset  for  purposes  of 
establishing  a  requisite  holding  period 
in  the  asset.  See  sections  246(c)(1), 
852(b)(4)(C),  857(b)(8)(B).  901(k)(5), 
1059(d)(3).  and  1259(c)(3){A)(iii).  The 
IRS  and  the  Treasvuy  have  taken  into 
account  the  interaction  of  the  QCC 
qualification  rules  and  these  other  Code 
sections  in  light  of  the  risk  reduction 
potential  of  longer-term  options.  If, 
however,  experience  suggests  that 
longer-term  QCC  options  are  being 
exploited  to  achieve  risk  reduction 
while  allowing  taxpayers  to  establish 
holding  periods  in  ways  that  are 
inconsistent  with  another  Code 
provision  (e.g.,  section  1259),  the  IRS 
and  Treasury  may  reconsider  the  issue 
of  term  limitations  for  QCCs,  either 
generally  for  purposes  of  section  1092  or 


specifically  for  purposes  of  such  other 
Code  provision. 

Clarification  of  " single  fixed  strike 
price" 

After  consideration  of  the  comment 
submitted,  a  definition  for  "single  fixed 
strike  price"  is  added  at  §  1.1092(c)-4(d), 
providing  that  adjustments  to  the  strike 
price  for  certain  significant  corporate 
events  subsequent  to  the  wTiting  of  the 
option  will  not  cause  the  option  to  fail 
the  requirement  of  a  single  fixed  strike 
price.  The  definition  is  intended  to 
cover  adjustments  to  the  strike  price 
made  under  Section  1 1  of  Article  VI  of 
the  Options  Clearing  Corporation  By- 
Laws. 

Clarification  That  the  Lowest  Qualified 
Benchmark  for  a  FLEX  Option  Is  the 
Same  as  for  an  Equity  Option  With 
Standardized  Terms 

After  consideration  of  the  comment 
submitted,  examples  have  been  added  at 
§  1.1092(c)-2(c)(2)(ii)  to  clarify  that  the 
lowest  qualified  benchmark  for  a  FLEX 
option  is  the  same  as  the  lowest 
qualified  benchmark  for  an  equity 
option  with  standardized  terms  on  the 
same  stock  having  the  same  applicable 
stock  price. 

Requirement  That  an  Equity  Option 
With  Standardized  Terms  Exist  at  the 
Time  an  Equity  Option  With  Flexible 
Terms  or  Qualifying  Over-the-Counter 
Option  Is  Written 

After  consideration  of  the  conunent 
submitted,  the  language  is  finalized  as 
proposed. 

Tnis  provision  was  inserted  in  the 
proposed  regulation  for  two  reasons. 
The  first  reason  was  to  provide 
benchmarks  for  FLEX  options.  Because 
FLEX  option  strike  prices  can  be  written 
in  one  peimy  intervals,  without  this 
provision  every  FLEX  option  would  be 
deep-in-the-money  if  the  strike  price 
were  one  peimy  less  than  the  applicable 
stock  price.  By  tying  every  FLEX  option 
to  a  standardized  option,  the 
benchmarks  are  the  strike  prices  set  by 
the  exchanges  for  standardized  options. 
For  this  purpose,  an  authorized 
standardized  option  would  suffice. 

The  second  reason  underlying  this 
provision  is  to  facilitate  the  discovery  of 
attempts  to  use  off-market  pricing  of 
FLEX  options  or  qualifying  OTC  options 
as  a  method  of  effecting  collateral 
transactions.  If  a  FLEX  option  or 
qualifying  OTC  option  were  written  for 
an  off-market  premium,  that  would 
warn  of  the  potential  for  the  existence 
of  one  or  more  other  transactions.  For 
example,  a  qualifying  OTC  option  might 
be  written  by  a  corporation  and  held  by 
a  shareholder.  If  the  premiiun  were 
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excessively  low  compared  to  that  for  a 
standardized  option  on  that  same  stock, 
the  additional  value  received  by  the 
holder  might  be  appropriately 
characterized  as  a  dividend.  Thus,  with 
an  outstanding  standardized  option  on 
the  same  stock,  the  existence  of  an 
excessively  low  premium  for  a  FLEX 
option  would  be  more  transparent. 

Clarification  of  " Equity  Option  With 
Standardized  Terms" 

After  consideration  of  the  comment 
submitted,  a  new  definition  for  "equity 
option  with  standardized  terms"  is 
provided  at  §  1.1092(cM(b).  The  factors 
listed  in  this  section  were  based  on  the 
rules  of  the  exchanges  establishing 
required  provisions  of  exchange-traded 
equity  options. 

Clarification  of  "Entered  Into  With" 

After  consideration  of  the  comment 
submitted,  a  clarification  is  added  to 
§  1.1092(c)-4(c)(2){i)  to  explain  that  the 
broker-dealer  may  be  a  principal  to  the 
transaction  or  can  ser\'e  as  an  agent. 

Add  Banks  to  the  List  of  Parties  With  or 
Through  Whom  a  QCCMayBe 
Transacted 

After  consideration  of  the  comment 
submitted  and  review  of  the 
recordkeeping  requirements  of  12  CFR 
12.3,  12  CFR  208.34,  and  12  CFR  344.4. 
banks  that  are  required  to  comply  with 
these  recordkeeping  requirements  are 
added  to  the  list  of  parties  with  or 
through  whom  a  qualif\ang  over-the- 
counter  option  may  be  transacted. 

Other  Provisions 

Section  §  1.1092(c)-l  was 
redesignated  §  1.1092(c)-2  to  facilitate 
the  insertion  of  the  general  term 
hmitations  applying  to  all  QCC  options. 
The  definitions  in  former  §  1.1092(c)- 
1(d)  were  moved  to  §  1.1092(c)-4  to 
facilitate  consolidation  of  definitions 
that  apply  to  QCC  options. 

Special  Analyses 

It  has  been  determined  that  this 
Treasur\'  decision  is  not  a  significant 
regulatory'  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  fact  that 


the  only  category  of  small  entities  likely 
to  be  affected  are  small  broker-dealers  or 
small  federally-regulated  financial 
institutions  who  may  be  included 
among  the  financial  intermediaries 
implementing  the  changes  effected  by 
these  regulations.  The  requirements 
contained  in  these  regulations  do  not 
impose  more  than  a  minimal 
compliance  burden  because  the  required 
changes  in  computer  programs  and  back 
office  procedures  are  insignificant.  In 
addition,  these  regulations  do  not 
impose  any  recordkeeping  or  reporting 
requirements  and  therefore  impose 
minimal  compliance  costs,  if  any.  upon 
any  small  entities  that  may  be  affected. 
Therefore,  a  Regulator.'  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Pamela  Lew,  Office  of 
Associate  Chief  Counsel  (Financial 
Institutions  and  Products)  and  Viva 
Hammer,  Office  of  Tax  Policy 
(Department  of  Treasun,').  However, 
other  personnel  from  the  IRS  and 
Treasury'  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Section  1.1092(c)-2  also  issued  under  26 
U.S.C.  1092(c)(4)(H). 

Section  M092(c)-3  also  issued  under  26 
U.S.C.  1092(c)(4)(H). 

Section  1.1092(c)-4  also  issued  under  26 
U.S.C.  1092(c)(4)(H).  '    •   * 

Par.  2.  Section  1.1092(c)-l  is 
redesignated  as  §1.1092(c)-2. 

Par.  3.  A  new  §  1.1092(c)-l  is  added 
to  read  as  follows: 

§  1.1092(c)-1    Qualified  covered  calls. 

(a)  In  general.  Section  1092(c)  defines 
a  straddle  as  offsetting  positions  with 
respect  to  personal  property.  Under 
section  1092(d)(3)(B)(i)(I).  stock  is 
personal  property  if  the  stock  is  part  of 
a  straddle  that  involves  an  option  on 
that  stock  or  substantially  identical 
stock  or  securities.  Under  section 


1092(c)(4).  however,  writing  a  qualified 
covered  call  option  and  owning  the 
optioned  stock  is  not  treated  as  a 
straddle  under  section  1092  if  certain 
conditions,  described  in  section 
1092(c)(4)(B).  are  satisfied.  Section 
1092(c)(4)(H)  authorizes  the  Secretary  to 
modify  these  conditions  to  cany  out  the 
purposes  of  section  1092(c)(4)  in  light  of 
changes  in  the  marketplace. 

(b)  Term  limitation— ll)  General  rule. 
Except  as  provided  in  paragraph  fb)(2) 
of  this  section,  an  option  is  not  a 
qualified  covered  call  unless  it  is 
granted  not  more  than  12  months  before 
the  day  on  which  the  option  expires  or 
satisfies  term  limitation  and  qualified 
benchmark  requirements  established  by 
the  Commissioner  in  guidance 
published  in  the  Internal  Revenue 
Bulletin  [see  §  601 .601(d)(2)(ii)(b)  of  this 
chapter). 

(2)  Special  benchmark  rule  for  an 
option  granted  not  more  than  33  months 
before  the  day  on  which  the  option 
expires — (i)  In  general.  The  12-month 
limitation  described  in  paragraph  {b)(l) 
of  this  section  is  extended  to  33  months 
provided  the  lowest  qualified 
benchmark  is  determined  using  the 
adjusted  applicable  stock  price,  as 
defined  in  §  1.1092(c)-4(e). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  set  out  in 
paragraph  (b)(2)(i]  of  this  section: 

Example  1.  Taxpayer  owns  stock  in 
Corporation  X.  Taxpayer  writes  an  equit\ 
option  with  standardized  terms  on 
Corporation  X  stock  through  a  national 
securities  exchange  with  a  term  of  21 
months.  The  applicable  stock  price  for 
Corporation  X  stock  is  SIOO.  The  berich 
marks  for  a  21 -month  equity  option  with 
standardized  terms  with  an  applicable  stock 
price  of  $100  will  be  based  upon  the  adjusted 
applicable  stock  price.  Using  the  table  at 
§  1 .1092(c)-4(e),  the  applicable  stock  price  of 
$100  is  multiplied  by  the  adjustment  factor 
1.12.  resulting  in  an  adjusted  applicable 
stock  price  of  $112.  Using  the  bench  marks 
for  an  equity  option  with  standardized  terms 
with  an  adjusted  applicable  stock  price  of 
SI  12,  the  highest  available  strike  price  less 
than  the  adjusted  applicable  stock  price  is 
$110,  and  the  second  highest  strike  price  less 
than  the  adjusted  applicable  stock  price  is 
$105.  Therefore,  a  21-month  equity  call 
option  with  standardized  terms  on 
Corporation  X  stock  will  not  be  deep  in  the 
money  if  the  strike  price  is  not  less  than 
S105.' 

Example  2  Taxpayer  owns  stock  in 
Corporation  Y.  Taxpayer  writes  an  equity 
option  with  standardized  terms  on 
Corporation  Y  stock  through  a  national 
securities  exchange  with  a  term  of  21 
months.  The  applicable  stock  price  for 
Corporation  Y  stock  is  Sl.3.25  The  bench 
marks  for  a  21-month  equity  option  with 
standardized  terms  with  an  applicable  stock 
price  of  $13.25  will  be  based  upon  the 
adjusted  applicable  stock  price.  Using  the 
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table  at  §  1.1092(cM(e),  the  applicable  stock 
price  of  $13.25  is  multiplied  by  the 
adjustment  factor  1.12,  resulting  in  an 
adjusted  applicable  stock  price  of  S14.84. 
Using  the  bench  marks  for  an  equity  option 
with  standardized  terms  with  an  adjusted 
applicable  stock  price  of  $14.84.  the  highest 
available  strike  price  less  than  the  adjusted 
applicable  stock  price  is  $12.50.  However, 
under  section  1092(c)(4)(D).  the  lowest 
qualified  bench  mark  can  be  no  lower  than 
85%  of  the  applicable  stock  price,  which  for 
Corporation  Y  stock  is  $12.61  (85%  of  the 
adjusted  applicable  stock  price  of  $14.84). 
Thus,  because  the  highest  available  strike 
price  less  than  the  adjusted  applicable  stock 
price  for  an  equity  option  with  standardized 
terms  is  lower  than  the  lowest  qualified 
bench  mark  under  section  1092(c)(4)(D).  the 
lowest  strike  price  at  which  a  qualified 
covered  call  option  can  be  written  is  the  ne.xt 
higher  strike  price,  or  $15.00.  Therefore,  a  21- 
month  equity  call  option  with  standardized 
terms  on  Corporation  Y  stock  will  not  be 
deep  in  the  money  if  the  strike  price  is  not 
less  than  $15. 

(c)  Effective  date.  This  section  applies 
to  qualified  covered  call  options  entered 
into  on  or  after  July  29.  2002. 

Par.  4.  Section  1.1092(c)-4  is  added  to 
read  as  follows: 

§1.1092(cM    Definitions. 

The  following  definitions  apply  for 
purposes  of  §§  1.1092(c)-l  through 
1.1092(c}-3: 

Par.  5.  Section  1.1092(c)-2  is 
amended  as  follows: 

1.  Paragraph  (b)  is  revised. 

2.  Paragraph  (c)  is  added. 

3.  The  paragraph  in  §  1.1092(c)-2 
indicated  in  the  first  column  is 
redesignated  as  a  paragraph  in 

§  1.1092(c)— 4  as  indicated  in  the  second 
column  as  follows: 


§1.1092(c>-2 

§1.1092(c)-4 

(d)(1)  Introductory  text 
(d)(1)(i)  Introductory 

text. 
(d)(1)(l)(A)  

(a)  Introductory  text 
(a)(1)  Introductory 

text 
(a)(l)(i) 

(d)(1){i)(B)  

(a)(l)(ii) 

(d)(l)(i)(C)  

(d)(1){i)(D)      

(a)(1)(iii) 
(a)(1)(lv) 

(d)(1)(ii)  Introductory 
text. 

«l)(1)(ii)(A) 

(dUIMHKB)        

(a)(2)  Introductory 

text 
(a)(2)(i) 
(a)(2)(il) 

(d)(2)  

(f) 

4.  Paragraph  (d)  is  revised. 

5.  Paragraph  (e)  is  removed. 

The  revisions  and  additions  read  as 
follows: 

%  1 .1 092(c)-2    Equity  options  with  flexible 
terms. 

•        *        *        *        * 

(b)  No  effect  on  lowest  qualified  bench 
mark  for  standardized  options.  The 
availability  of  strike  prices  for  equity 


options  with  flexible  terms  does  not 
affect  the  determination  of  the  lowest 
qualified  bench  mark,  as  defined  in 
section  1092(c)(4)(D),  for  an  equity 
option  with  standardized  terms. 

(c)  Qualified  covered  call  option 
status — HI  Requirements.  An  equity 
option  with  flexible  terms  is  a  qualified 
covered  call  option  only  if — 

(i)  The  option  meets  the  requirements 
of  section  1092(c)(4)(B)  and  §  1.1092(c)- 
1  (taking  into  account  paragraph  (c)(2) 
of  this  section): 

(ii)  The  only  payments  permitted  with 
respect  to  the  option  are  a  single  fixed 
premium  paid  not  later  than  5  business 
days  after  the  day  on  which  the  option 
is  granted,  and  a  single  fixed  strike 
price,  as  defined  in  §  1.1092(c)-4(d). 
that  is  payable  entirely  at  (or  within  5 
business  days  of)  exercise; 

(iii)  An  equity  option  with 
standardized  terms  is  outstanding  for 
the  underlying  equity;  and 

(iv)  The  underlying  security  is  stock 
in  a  single  corporation. 

(2)  Lowest  qualified  bench  mark—{i) 
In  general.  For  purposes  of  determining 
whether  an  equity  option  with  flexible 
terms  is  deep  in  the  money  within  the 
meaning  of  section  1092(c)(4)(C).  the 
lowest  qualified  bench  mark  imder 
section  1092(c)(4)(D)  is  the  same  for  an 
equity  option  with  flexible  terms  as  the 
lowest  qualified  bench  mark  for  an 
equity  option  with  standardized  terms 
on  the  same  stock  having  the  same 
applicable  stock  price. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  set  out  in 
paragraph  (c)(2)(i)  of  this  section: 

Example  1.  Taxpayer  owns  stock  in 
Corporation  X  Taxpayer  writes  an  equity  call 
option  with  flexible  terms  on  Corporation  X 
stock  through  a  national  securities  exchange 
for  a  term  of  not  more  than  12  months.  The 
applicable  stock  price  for  Corporation  X 
stock  is  $73.75.  Using  the  bench  marks  for  an 
equity  option  with  standardized  terms  with 
an  applicable  stock  price  of  $73.75,  the 
highest  available  strike  price  less  than  the 
applicable  stock  price  is  $70,  and  the  second 
highest  strike  price  less  than  the  applicable 
stock  price  is  $65.  Therefore,  an  equity  call 
option  with  flexible  terms  on  Corporation  X 
stock  with  a  term  of  90  days  or  less  will  not 
be  deep  in  the  money  if  the  strike  price  is  not 
less  than  $70.  If  the  term  is  greater  than  90 
days,  an  equity  call  option  with  flexible 
terms  on  Corporation  X  will  not  be  deep  in 
the  money  if  the  strike  price  is  not  less  than 
$65. 

Example  2.  Taxpayer  owns  stock  in 
Corporation  Y.  Taxpayer  writes  a  9-monlh 
equity  call  option  with  flexible  terms  on 
Corporation  Y  stock  through  a  national 
securities  exchange.  The  applicable  stock 
price  for  Corporation  Y  stock  is  $14.75.  Using 
the  bench  marks  for  an  equity  option  with 
standardized  terms  with  an  applicable  stock 
price  of  $14.75.  the  highest  available  strike 


price  less  than  the  applicable  stock  price  is 
$12.50.  However,  under  section 
1092(c)(4)(D),  the  lowest  qualified  bench 
mark  can  be  no  lower  than  85%  of  the 
applicable  stock  price,  which  for  Corporation 
Y  stock  is  $12.54.  Thus,  because  the  highest 
available  strike  price  less  than  the  applicable 
stock  price  for  an  equity  option  with 
standardized  terms  is  lower  than  the  lowest 
qualified  bench  mark  under  section 
1092(c)(4)(D),  the  lowest  strike  price  at  which 
a  qualified  covered  call  option  can  be  written 
is  the  next  higher  strike  price,  or  $15.00.  This 
$15.00  strike  price  requirement  for  a 
qualified  covered  call  option  applies  to 
equity  options  with  flexible  terms,  equity 
options  with  standardized  terms,  and 
qualifying  over-the-counter  options. 

Example  3.  Taxpayer  owns  stock  in 
Corporation  Z.  On  May  8,  2003,  Taxpayer 
writes  a  21-month  equity  call  option  with 
flexible  terms  on  Corporation  Z  stock  through 
a  national  securities  exchange.  The 
applicable  stock  price  for  Corporation  Z  stock 
is  $100.  The  bench  marks  for  a  21-month 
equity  option  with  standardized  terms  with 
an  applicable  stock  price  of  $100  will  be 
based  upon  the  adjusted  applicable  stock 
price.  Using  the  table  at  §  1.1092(c)-4(e).  the 
applicable  stock  price  of  $100  is  multiplied 
by  the  adjustment  factor  1.12,  resulting  in  an 
adjusted  applicable  stock  price  of  $112.  The 
highest  available  strike  price  less  than  the 
adjusted  applicable  stock  price  is  $110,  and 
the  second  highest  strike  price  less  than  the 
adjusted  applicable  stock  price  is  $105. 
Therefore,  a  21-month  equity  call  option  with 
flexible  terms  on  Corporation  Z  stock  will  not 
be  deep  in  the  money  if  the  strike  price  is  not 
less  than  $105. 

(d)  Effective  date—{\)  In  general. 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  this  section  applies  to 
equity  options  with  flexible  terms 
entered  into  on  or  after  January  25, 
2000. 

(2)  Effective  date  for  paragraphs  (b) 
and  (c)  of  this  section.  Paragraphs  (b) 
and  (c)  of  this  section  apply  to  equity 
options  with  flexible  terms  entered  into 
on  or  after  July  29.  2002. 

Par.  6.  Section  1.1092(c)-3  is  added  to 
read  as  follows: 

§  1 .1 092(c)-3    Qualifying  over-the-counter 
options. 

(a)  In  general.  Under  section 
1092(c)(4)(B)(i),  an  equity  option  is  not 
a  qualified  covered  call  option  unless  it 
is  traded  on  a  national  securities 
exchange  that  is  registered  with  the 
securities  and  Exchange  Commission  or 
other  market  that  the  Secretary 
determines  has  rules  adequate  to  carry 
out  the  piuposes  of  section  1092(c)(4). 
In  accordance  with  section 
1092(c)(4)(H).  this  requirement  is 
modified  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  Qualified  covered  call  option 
status.  A  qualifying  over-the-counter 
option,  as  defined  in  §  1.1092(c)-4(c),  is 
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a  qualified  covered  call  option  if  it 
meets  the  requirements  of  §§  1.1092(c)- 
1  and  1.1092(c)-2(c)  after  using  the 
language  "qualif\'ing  over-the-counter 
option"  in  place  of  "equity  option  with 
flexible  terms".  For  purposes  of  this 
paragraph  (b),"  a  qualifying  over-the- 
counter  option  is  deemed  to  satisf)'  the 
requirements  of  section  1092{c)(4)(B)(i). 

(c)  Effective  date.  This  section  applies 
to  qualifv'ing  over-the-counter  options 
entered  into  on  or  after  July  29,  2002. 

Par.  7.  Section  1.1092(cM  is  further 
amended  as  follows: 

1.  Newly  designated  paragraphs 
(a)(l)(iv).  (a)(2}  introductory  text,  and 
(a)(2)(i)  are  revised. 

2.  Paragraphs  (b).  (c).  (d),  (e),  and  (g) 
are  added. 

The  revisions  and  additions  read  as 
follows: 

§1.1092(c)-4    Definitions.     • 

***** 

(a)  *  *  * 

(D*   *   * 

(iv)  Any  changes  to  the  Security 
Exchange  Act  Releases  described  in 
paragraphs  (a](l)(i)  through  (iii)  of  this 
section  that  are  approved  by  the 
Securities  and  Exchange  Commission; 
or 

(2)  That  is  traded  on  any  national 
securities  exchange  that  is  registered 
with  the  Securities  and  Exchange 
Commission  (other  than  those  described 
in  the  Security  Exchange  Act  Releases 
set  forth  in  paragraph  {a)(l)  of  this 
section)  and  is — 

(i)  Substantially  identical  to  the 
equity  options  described  in  paragraph 
(a)(1)  of  this  section;  and 
***** 

(b)  Equity  option  with  standardized 
terms  means  an  equity  option — 

(1)  That  is  traded  on  a  national 
securities  exchange  registered  with  the 
Securities  and  Exchange  Commission; 

(2)  That,  on  the  date  the  option  is 
written,  expires  on  the  Saturday 
following  the  third  Friday  of  the  month 
of  expiration; 

(3)  That  has  a  strike  price  that  is  set 
at  a  uniform  minimum  strike  price 
interval,  that  is  established  by  the 
applicable  national  securities  exchange 
registered  with  the  Securities  and 
Exchange  Commission,  and  that  is  not 
less  than  $1.00;  and 

(4)  That  has  stock  in  a  single 
corporation  as  its  underlying  security. 

(c)  Qualifying  over-the-counter  option 
means  an  equity  option  that — 

(1)  Is  not  traded  on  a  national 
securities  exchange  registered  with  the 
Securities  and  Exchange  Commission; 
and 

(2)  Is  entered  into  with — 


(i)  A  broker-dealer,  acting  as  principal 
or  agent,  who  is  registered  with  the 
Securities  and  Exchange  Commission 
under  section  15  of  the  Securities  Act  of 
1934  (15  U.S.C.  78a  through  78mm)  and 
the  regulations  thereunder  and  who 
must  complv  with  the  recordkeeping 
requirements  of  1 7  CFR  240.1 7a-3;  or 

(ii)  An  alternative  trading  system 
under  17  CFR  242.300  through  17  CFR 
242.303;  or 

(iii)  A  person,  acting  as  principal  or 
agent,  who  must  comply  with  the 
recordkeeping  requirements  for 
securities  transactions  described  in  12 
CFR  12.3,  12  CFR  208.34.  or  12  CFR 
344.4. 

(d)  Single  fixed  strike  pace  means  a 
strike  price  that  is  fixed,  determinable, 
and  stated  as  a  dollar  amount  on  the 
date  the  option  is  written.  An  option 
will  not  fail  to  have  a  single  fixed  strike 
price  if  after  the  date  the  option  is 
written,  the  strike  price  is  adjusted  to 
account  for  the  effects  of  a  dividend, 
stock  dividend,  stock  distribution,  stock 
split,  reverse  stock  split,  rights  offering, 
distribution,  reorganization, 
recapitalization,  or  reclassification  with 
respect  to  the  underlying  security,  or  a 
merger,  consolidation,  dissolution,  or 
liquidation  of  the  issuer  of  the 
underlying  security. 

(e)  Adjusted  applicable  stock  price 
means  the  applicable  stock  price,  as 
defined  in  section  1092(c)(4)(G), 
adjusted  for  time.  To  determine  the 
adjusted  applicable  stock  price,  the 
applicable  stock  price,  which  is 
determined  in  accordance  with  the  rules 
in  section  1092(c)(4)(G).  is  multiplied  by 
an  adjustment  factor.  The  adjustment 
factor  table  is  as  follows: 

Option  term  (in  months) 

■ ■   Adjustment 

Not  more  factor 


Greater  than 


than 


12 
15 
18 
21 
24 
27 
30 


15 

108 

18 

1  10 

21  

1  12 

24 

1.14 

27 

1.16 

30 

1  18 

33 

1.20 

(g)  Effective  dates.  (1)  Except  for 
paragraph  (a)(2)  of  this  section, 
paragraph  (a)  of  this  section  applies  to 
equity  options  with  flexible  terms 
entered  into  on  or  after  Januarv-  25. 
2000.  Paragraph  (a)(2)  of  this  section 
applies  to  equity  options  with  flexible 
terms  entered  into  on  or  after  July  29. 
2002. 

(2)  Paragraphs  (b),  (c),  (d),  and  (e)  of 
this  section  apply  to  equity  options 
entered  into  on  or  after  Julv  29,  2002. 


(3)  Paragraph  (f)  of  this  section 
applies  to  equity  options  entered  into  on 
or  after  January  25.  2000 

Rol>ert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

.^pproved:  April  12,  2002. 
Mark  A.  Weinberger, 

Assistant  Secretary  of  the  Treasun,' 
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RIN1545-AW67 

Information  Reporting  for  Payments  of 
Interest  on  Qualified  Education  Loans; 
Magnetic  Media  Filing  Requirements 
for  Information  Returns 

agency:  Internal  Revenue  Ser\-ice  (IRS). 

Treasiir}-. 

ACTJON:  Final  and  temporar} 

regulations. 

SUMMARY:  This  document  contains 
regulations  relating  to  the  information 
reporting  requirements  under  section 
6050S  for  payments  of  interest  on 
qualified  education  loans,  including  the 
filing  of  information  returns  on 
magnetic  media.  The  final  regulations 
reflect  changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997.  The 
regulations  provide  guidance  to  payees 
receiving  interest  payments  on  qualified 
education  loans. 

DATES:  Effective  date:  These  regulations 
are  effective  April  29.  2002 

Applicabilitv  date  For  date  of 
applicability,  see  §  1  6050S-3(g) 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Donna 
Welch.  (202)  622-4910;  and  concerning 
the  magnetic  media  filing  specifications, 
waivers  for  filing  on  magnetic  media, 
and  extensions  of  time,  contact  the 
Internal  Revenue  Ser\ice.  Martinsburg 
Computing  Center.  (304)  263-8700  (not 
toll-free  numbers), 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act       "" 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1678.  Responses  to  this  collection  of 
information  are  mandatory. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of  Budget 
and  Management. 

The  estimated  burden  for  the 
reporting  in  these  regulations  is 
reflected  in  the  burden  for  Form  1098- 
E. 

Estimated  total  annual  reporting 
burden  for  2000  for  Form  1098-E: 
483,098  hours. 

Estimated  number  of  responses  for 
2000  for  Form  1098-E:  9,661.965. 

Estimated  average  annual  burden 
hours  per  response  for  Form  1098-E:  3 
minutes. 

Comments  concerning  the  accuracy  of 
this  burden  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S.  Washington.  DC 
20224,  and  to  the  Office  of  Management 
and  Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally. 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  relating  to  information  reporting 
requirements  imder  section  6050S.  The 
Taxpayer  Relief  Act  of  1997  (Public  Law 
105-34  (111  Stat.  788)  (TRA  '97))  added 
section  221  of  the  Internal  Revenue 
Code  (Code)  to  allow  certain  taxpayers 
who  pay  interest  on  qualified  education 
loans  to  claim  a  Federal  income  tax 
deduction  for  their  interest  payments.  In 
general,  as  enacted  by  TRA  '97.  a 
deduction  is  allowed  for  interest 
payments  made  during  the  first  60 
months  in  which  interest  payments  are 
required  on  a  qualified  education  loan. 
However,  no  interest  deduction  is 
allowed  for  any  interest  paid  before 
January  1.1998.  On  January  21, 1999, 
the  IRS  issued  proposed  regulations 
(REG-1 16826-97)  under  section  221. 
See  64  FR  3257  (1999).  Section  221  was 
amended  by  the  Economic  Growth  and 
Tax  ReUef  Reconciliation  Act  of  2001 
(Public  Law  107-16  (115  Stat.  38))  to 
eliminate  the  limitation  on  the  number 
of  months  diuing  which  interest  paid  on 
a  qualified  education  loan  is  deductible, 
effective  for  interest  paid  after  December 


31.  2001.  and  to  allow  a  deduction  for 
voluntary  payments  of  interest. 

TRA  '97  also  added  section  25A  of  the 
Code  to  provide  the  Hope  Scholarship 
Credit  and  the  Lifetime  Learning  Credit 
(education  tax  credit).  In  general,  the 
education  tax  credit  allows  certain 
taxpayers  who  pay  qualified  tuition  and 
related  expenses  to  an  eligible 
educational  institution  to  claim  a 
nonrefundable  credit  against  their 
Federal  income  tax  liability.  On  January 
6,  1999.  the  IRS  issued  proposed 
regulations  (REG-1 06388-01)  under 
section  25A.  See  64  FR  794  (1999). 

In  addition.  TRA  '97  added  section 
6050S  of  the  Code.  Section  6050S  was 
amended  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  (Public  Law  105-206  (112  Stat. 
685)  (RRA  '98))  and  Public  Law  107-131 
(115  Stat.  2410).  In  general,  section 
6050S  requires  certain  payees  who 
receive  payments  of  interest  on  one  or 
more  qualified  education  loans  to  file 
information  returns  and  to  furnish 
written  information  statements  to  assist 
taxpayers  and  the  IRS  in  determining 
any  interest  deduction  allowable  under 
section  221.  In  addition,  section  6050S 
requires  eligible  educational  institutions 
to  file  information  returns  and  to 
furnish  written  information  statements 
to  assist  taixpayers  and  the  IRS  in 
determining  any  education  tax  credit 
allowable  under  section  25A  (as  well  as 
other  tax  benefits  for  higher  education 
expenses).  See  H.R.  Conf.  Rept.  No.  599. 
105th  Cong..  2d  Sess..  pp.  319-320 
(1998).  Similarly,  section  6050S  requires 
any  person  engaged  in  a  trade  or 
business  of  making  payments  to  any 
individual  under  an  insurance 
agreement  as  reimbursements  or  refunds 
of  qualified  tuition  and  related  expenses 
to  file  information  returns  and  to 
furnish  written  information  statements. 

Section  6050S(b)  provides  that  the 
information  return  filed  by  payees  who 
receive  payments  of  interest  on 
qualified  education  loans  must  contain: 
(1)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  of  the 
individual  with  respect  to  whom 
payments  of  interest  on  qualified 
education  loans  were  received;  (2)  the 
aggregate  amount  of  interest  received  for 
the  calendar  year  from  such  individual; 
and  (3)  such  other  information  as  the 
Secretary  may  prescribe. 

The  IRS  has  published  several  notices 
describing  the  information  reporting 
requirements  for  payees  who  receive 
interest  on  qualified  education  loans 
during  the  years  1998, 1999.  2000,  and 
2001.  See  Notice  98-7  (1998-3  LR.B. 
54).  Notice  98-54  (1998-46  I.R.B.  25), 
Notice  99-37  (1999-30  I.R.B.  124),  and 
Notice  2000-62  (2000-51  I.R.B.  587). 


A  notice  of  proposed  rulemaking 
under  section  6050S  (REG-1 05 3 16-98) 
was  published  in  the  Federal  Register 
(65  FR  37728)  on  June  16,  2000, 
addressing  the  information  reporting 
requirements  for  eligible  educational 
institutions  and  insurers  arid  payees 
who  receive  interest  on  qualified 
education  loans.  A  public  hearing  was 
held  on  the  proposed  regulations  on 
February  13,  2001.  The  IRS  received 
written  and  electronic  comments 
responding  to  the  notice  of  proposed 
rulemaking. 

The  IRS  and  the  Treasury  Department 
have  determined  that  the  proposed 
regulations  in  §1.6050S-1  addressing 
the  information  reporting  requirements 
for  eligible  educational  institutions  and 
insurers  should  be  withdrawn  and  that 
new  proposed  regulations  should  be 
issued.  The  IRS  will  issue  proposed 
regulations  in  §  1.6050S-1  in  a  separate 
document.  The  proposed  regulations  in 
§  1.6050S-2  addressing  the  information 
reporting  requirements  for  payees  who 
receive  payments  of  interest  on 
qualified  education  loans  are  adopted  as 
amended  by  this  Treasxiry  decision  and 
redesignated  as  §  1.6050S-3.  The 
comments  received  in  connection  with 
these  regulations  and  the  revisions  are 
discussed  in  the  "Explanation  of 
Provisions  and  Summary  of  Comments" 
of  this  preamble. 

Temporary  regulations  (66  FR  10191) 
and  a  notice  of  proposed  rulemaking  by 
cross  reference  (REG-1 071 86-00)  (66  FR 
10247)  under  section  6050S  were 
published  in  the  Federal  Register  on 
February  14,  2001.  Those  regulations 
allow  eligible  educational  institutions 
and  payees  who  receive  interest  on 
qualified  education  loans  to  furnish 
information  statements  electronically  to 
students  and  borrowers,  respectively,  if 
certain  requirements  are  met.  The 
temporary  regulations  for  eligible 
educational  institutions  were  designated 
as  §  1.6050S-1T.  and  the  temporary 
regulations  for  payees  were  designated 
as  §  1.6050S-2T.  The  IRS  and  the 
Treasury  Department  have  determined 
that  those  regulations  should  be 
finalized  in  a  separate  document. 
However,  this  Treasury  decision 
redesignates  §  1.6050S-1T  and 
§  1.6050S-2T  as  §  1.6050S-2T  and 
§  1.6050S-4T,  respectively. 

Explanation  of  Provisions  and 
Summary  of  Comments 

1.  Information  Reporting  for  Payments 
of  Interest  on  Qualified  Education  Loans 

The  proposed  regulations  require  any 
person  engaged  in  a  trade  or  business 
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that  receives  from  any  payor  interest  of 
$600  or  more  for  any  calendar  year  on 
one  or  more  qualified  education  loans 
(as  defined  in  section  221(e)(1)  and  the 
regulations  thereunder)  (a  payee)  to  file 
a  Form  1098-E,  "Student  Loan  Interest 
Statement,"  with  the  IRS.  Under  the 
proposed  regulations,  a  payee  must 
report  the  name,  address,  and  taxpayer 
identification  number  (TIN)  of  the 
payee;  the  name,  address,  and  TIN  of 
the  payor;  and  the  aggregate  amount  of 
interest  received  during  the  calendar 
year  from  the  payor.  The  final 
regulations  retain  these  rules.  As 
explained  in  the  preamble  to  the 
proposed  regulations,  a  payee  may  be 
the  lender,  the  holder  of  the  loan,  or  the 
loan  servicer. 

Consistent  v^ith  TRA  '97,  the 
proposed  regulations  provide  that  a 
payee  is  required  to  report  interest 
payments  received  on  a  qualified 
education  loan  during  only  the  first  60 
months  in  which  interest  payments  are 
required  on  the  loan.  The  Economic 
Growth  and  Tax  Relief  Reconciliation 
Act  of  2001  repealed  the  limitation  on 
the  number  of  months  during  which 
interest  paid  on  a  qualified  education 
loan  is  deductible,  effective  for  interest 
paid  after  December  31,  2001.  Therefore, 
the  final  regulations  eliminate  the  60- 
month  reporting  period,  so  that  payees 
must  continue  to  report  annually 
interest  payments  on  qualified 
education  loans. 

A.  Section  221     Comments 

The  proposed  regulations  provide 
that,  in  determining  the  aggregate 
amount  of  interest  payments  to  be 
reported  by  a  payee,  the  term  interest 
includes  stated  interest,  loan  origination 
fees  (other  than  any  fees  for  services), 
and  capitalized  interest  as  described  in 
the  regulations  under  section  221. 
Several  commentators  requested  that 
other  fees,  such  as  insurance,  be  treated 
as  deductible  interest  for  purposes  of 
section  221.  In  addition,  several 
commentators  requested  clarification  of, 
or  changes  to,  the  manner  in  which 
payments  are  allocated  to  interest,  the 
definition  of  qualified  education  loans, 
and  the  ability  to  estimate  capitalized 
interest.  These  comments  were  not 
considered  in  these  regulations,  which 
address  only  the  information  reporting 
requirements  for  interest  payments  on 
qualified  education  loans  under  section 
221,  but  the  comments  will  be 
considered  in  finalizing  the  regulations 
under  section  221. 

B.  Reporting  of  Interest  Received  or 
Collected  By  One  or  More  Persons 

Section  6050S(f)  requires  that,  in  the 
case  of  any  person  who  receives  any 


amount  on  behalf  of  another  person, 
only  the  first  person  receiving  the 
amount  is  required  to  comply  with  the 
information  reporting  requirements 
Based  on  section  6050S(^,  the  proposed 
regulations  provide  that  if  a  payee 
contracts  with  another  person  to  receive 
or  collect  interest  payments  on  a 
qualified  education  loan  on  its  behalf, 
the  other  person  must  comply  with  the 
information  reporting  requirements. 
Commentators  requested  clarification  of 
how  this  rule  would  apply  if  a  payee 
contracts  with  multiple  parties,  such  as 
a  billing  service  and  a  collection  agent. 
Other  commentators  requested 
clarification  of  the  rule  for 
noncontractual  arrangements  and  how 
the  rule  would  apply  if  the  person 
receiving  the  payments  does  not 
ordinarily  possess  the  payor  information 
required  to  file  information  returns  (e.g.. 
a  lock-box  agent,  a  bankruptcy  trustee, 
or  a  collection  agency).  The 
commentators  suggested  that  the 
regulations  provide  that  if  a  person 
collects  or  receives  payments  on  a 
qualified  loan  on  behalf  of  another 
person  (whether  or  not  a  formal  contract 
exists),  the  person  collecting  or 
receiving  the  payments  must  satisfy  the 
reporting  requirements,  unless  the  other 
person  does  not  possess  the  information 
needed  to  comply  with  the  reporting 
requirements.  This  recommendation  is 
consistent  with  the  provisions  of  section 
6050H  and  the  regulations  thereunder; 
therefore,  the  final  regulations  adopt 
this  recommendation. 

C.  Forms  1098-E  Filed  by  Third-Party 

Several  commentators  requested  that 
the  final  regulations  permit  a  payee  to 
contract  with  a  third  party  to  file  Forms 
1098-E,  "Student  Loan  Interest 
Statement,"  and  to  furnish  the 
information  statements.  The  general 
instructions  to  Form  1099  and  Form 
1098  allow  a  filing  agent  if  certain 
requirements  are  met.  Therefore,  the 
final  regulations  do  not  need  to  adopt 
this  recommendation. 

D.  Information  Statement 

Several  commentators  requested  that 
the  final  regulations  eliminate  the 
requirement  that  a  payee  furnish  certain 
instructions  to  a  payor  with  the 
information  statement.  The 
commentators  explained  that  the 
instructional  language  implies  that  the 
payee  is  able  to  provide  tax  assistance. 
The  instructions  that  a  payee  is  required 
to  furnish  with  the  information 
statement  alert  the  payor  to  the 
limitations  on  the  deductibility  of 
reported  interest.  In  addition,  the 
instructions  clearly  state  that  the  payor 
should  refer  to  the  IRS  forms  and 


publications  for  information  regarding 
the  deductibility  of  reported  interest. 
Therefore,  the  final  regulations  do  not 
eliminate  the  required  instructions, 
however,  the  regulations  clarif\'  that  the 
payor  should  refer  to  the  IRS  forms  and 
publications,  and  not  the  payee,  for  tax 
information. 

The  proposed  regulations  provide  that 
the  information  statement  must  include 
the  name,  address,  and  phone  number 
of  the  individual  who  is  the  information 
contact  for  the  payee  that  filed  the  Form 
1098-E.  It  is  often  not  feasible  for  payees 
to  identify  a  specific  individual  as  the 
information  contact.  Therefore,  the  final 
regulations  provide  that  the  information 
statement  must  include  the  name, 
address,  and  phone  number  of  an  office 
or  department  of  the  payee  as  the 
information  contact. 

E.  Payment  Adjustments  After  Returns 
Filed 

Other  commentators  requested  that 
the  final  regulations  provide  specific 
rules  for  reporting  interest  payment 
adjustments  made  after  information 
returns  have  been  filed  with  the  IRS. 
The  commentators  stated  that  requiring 
reporting  of  adjustments  to  interest 
previouslv  reported  would  be  overly 
burdensome  The  final  regulations  do 
not  need  to  include  specific  rules 
because  additional  interest  payments 
received  in  a  subsequent  year  that  relate 
to  interest  payments  reported  in  a  prior 
year  are  reportable  in  the  year  of  receipt. 
Further,  a  payee  is  not  required  to  report 
reimbursements  or  refunds  of  interest 
payments  previously  reported. 
However,  a  payee  should  file  corrected 
information  returns  to  report  interest 
pavments  that  were  incorrectly  reported 
in  a  prior  year. 

F.  Effective  Date  of  Regulations  and 
Continuation  of  Motice  98-7  for  the 
Calendar  Year  2002 

The  proposed  regulations  provide  that 
the  regulations  will  apply  to 
information  returns  required  to  be  filed, 
and  information  statements  required  to 
be  furnished,  after  December  31.  2001 
Several  comments  were  received  on  the 
proposed  effective  date.  Several 
commentators  recommended  that  the 
final  regulations  apply  to  new  loans 
made  on  or  after  [anuary  1  of  the  year 
that  is  24  months  after  publication  of 
the  final  regulations  and  that  loans 
made  before  that  date  remain  subject  to 
the  requirements  in  Notice  98-7.  as 
modified.  Other  comments  requested  a 
period  of  at  least  12  months  after 
publication  of  final  regulations  to  make 
programming  changes  to  implement 
required  reporting  with  respect  to  loan 
origination  fees  and  capitalized  interest. 
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Further  comments  requested  that  the 
reporting  requirements  in  Notice  98-7, 
as  modified,  continue  for  information 
returns  required  to  be  filed,  and 
information  statements  required  to  be 
furnished,  for  interest  payments 
received  during  calendar  year  2002  (for 
which  the  returns  and  statements  are 
required  to  be  filed  and  furnished  in 
2003).  In  general,  the  final  regulations 
do  not  impose  any  significant  reporting 
requirement  beyond  the  reporting 
currently  required  by  Notice  98-7,  as 
modified,  and  Form  1098-E.  However, 
in  response  to  comments,  the  IRS  and 
the  Treasury  Department  extend  Notice 
98-7,  as  modified,  for  the  calendar  year 
2002.  Therefore,  the  final  regulations 
apply  to  information  returns  required  to 
be  filed,  and  information  statements 
required  to  be  furnished,  after  December 
31,  2003  (for  interest  payments  received 
during  calendar  year  2003).  In  addition, 
in  order  to  provide  additional  time  for 
payees  to  implement  reporting  of  loan 
origination  fees  and  capitalized  interest, 
the  final  regulations  provide  that  a 
payee  is  not  required  to  report  payments 
of  such  amounts  as  interest  for  qualified 
education  loans  made  before  January  1 . 
2004. 

2.  Requirement  To  File  Information 
Returns  on  Magnetic  Media 

The  final  regulations  amend  the 
regulations  imder  section  6011(e)  to 
require  payees  who  are  required  to  file 
250  or  more  Forms  1098-E  to  file  on 
magnetic  media. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  A  final  regulatory 
flexibility  analysis  has  been  prepared 
for  the  collection  of  information  in  this 
Treasiuy  decision.  This  analysis  is  set 
forth  in  this  preamble  under  the  heading 
"Final  Regulatory  Flexibility  Analysis." 
Pxu'suant  to  section  7805(f),  the 
proposed  regulations  preceding  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Final  Regiilatory  Flexibility  Analysis 

The  collection  of  information 
contained  in  §  1.6050S-3  is  needed  to 
assist  the  IRS  and  taxpayers  in 
determining  the  amount  of  any  interest 
deduction  allowable  under  section  221. 
The  objectives  of  these  regulations  are  to 


provide  uniform,  practicable,  and 
administrable  rules  under  section 
6050S.  The  types  of  small  entities  to 
which  the  regulations  may  apply  are 
certain  payees  (e.g.,  a  lender,  a  holder  of 
the  loan,  or  a  loan  servicer)  who  receive 
interest  payments  of  $600  or  more  on 
qualified  education  loans. 

There  are  no  known  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  these 
regulations.  The  regulations  are 
considered  to  have  the  least  economic 
impact  on  small  entities  of  all 
alternatives  considered. 

Moreover,  the  regulations  requiring 
filing  Forms  1098-E  on  magnetic  media 
impose  no  additional  reporting  or 
recordkeeping  and  only  prescribe  the 
method  of  filing  information  returns 
that  are  already  required  to  be  filed. 
Further,  these  regulations  are  consistent 
with  the  statutory  requirement  that  a 
payee  is  not  required  to  file  Forms 
1098-E  on  magnetic  media  unless 
required  to  file  at  least  250  or  more 
returns  during  the  year.  Finally,  the 
economic  impact  caused  by  requiring 
Forms  1098-E  on  magnetic  media 
should  be  minimal  because  most 
payee's  operations  are  computerized. 
Even  if  their  operations  are  not 
computerized,  the  incremental  cost  of 
magnetic  media  reporting  should  be 
minimal  in  most  cases  because  of  the 
availability  of  computer  service  bureaus. 
In  addition,  the  existing  regulations 
under  section  6011(e)  provide  that  the 
IRS  may  waive  the  magnetic  media 
filing  requirements  on  a  showing  of 
hardship.  The  waiver  authority  will  be 
exercised  so  as  not  to  unduly  burden 
payees  lacking  both  the  necessary  data 
processing  facilities  and  access  at  a 
reasonable  cost  to  computer  service 
bureaus. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Donna  Welch,  Office  of 
Associate  Chief  Coimsel  (Procedure  and 
Administration),  Administrative 
Provisions  and  Judicial  Practice 
Division.  However,  other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects 

26  CFR  Part  1 

Income  tax,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  tax.  Estate  tax,  Excise 
tax.  Gift  tax.  Income  tax.  Penalties, 
Reporting  and  recordkeeping 
requirements. 


26  CFR  Part  602 
Reporting  and  recordkeeping. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  301,  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAX 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Section  1.6050S-1T"  and  by 
adding  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.6050S-3  also  issued  under 
26  U.S.C.  6050S(g). 

Section  1.6050S-4T  also  issued  under 
26  U.S.C.  6050S(g).  *   *   * 

Par.  2.  Sections  1.6050S-1T  and 
1.6050S-2T  are  redesignated  as 
§§  1.6050S-2T  and  1.6050S-4T. 
respectively,  and  amended  by  revising 
the  section  headings  to  read  as  follows: 

§  1 .6050S-2T    Electronic  furnishing  of 
information  statements  for  qualified  tuition 
and  related  expenses  (temporary). 


§  1 .6050S-4T    Electronic  furnishing  of 
information  statements  for  payments  of 
interest  on  qualified  education  loans 
(temporary). 

***** 

Par.  3.  Sections  1.6050S-0  and 
1.6050S-3  are  added  to  read  as  follows: 

S1.6050S-0    Table  of  contents. 

This  section  lists  captions  contained 
in  section  6050S. 

§  1 .6050S-2T    Electronic  furnishing  of 
information  statements  for  qualified  tuition 
and  related  expenses. 
(a)  Electronic  furnishing  of  statements. 

(1)  In  general. 

(2)  Consent, 
(i)  In  general. 

(ii)  Change  in  hardware  or  software 

requirements, 
(iii)  Example, 

(3)  Required  disclosures, 
(i)  In  general. 

(ii)  Paper  statement. 

(iii)  Scope  and  duration  of  consent. 

(iv)  Post-consent  request  for  a  paper 

statement, 
(v)  Withdrawal  of  consent, 
(vi)  Notice  of  termination, 
(vii)  Updating  information, 
(viii)  Hardware  and  software 

requirements. 

(4)  Format. 

(5)  Posting. 

(6)  Notice. 

(i)  In  general. 

(ii)  Undeliverable  electronic  address. 
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(iii)  Corrected  statements. 
(7)  Retention, 
(b)  Effective  date. 

§  1 .6050S-3    Information  reporting  for 
payments  of  interest  on  qualified  education 
loans. 

(a)  Information  reporting  requirement  in 
general. 

(b)  Definitions. 

(1)  Interest. 

(2)  Payor. 

(c)  Requirement  to  file  return. 

(1)  Form  of  return. 

(2)  Information  included  on  return. 

(3)  Time  and  place  for  filing  return, 
(i)  In  general. 

(ii)  Extensions  of  time. 

(4)  Use  of  magnetic  media. 

(d)  Requirement  to  furnish  statement. 

(1)  In  general. 

(2)  Time  and  manner  for  furnishing 
statement. 

(i)  In  general. 

(ii)  Extensions  of  time. 

(3)  Copy  of  Form  1098-E. 

(e)  Special  rules. 

(1)  Transitional  rule  for  reporting  of 
loan  origination  fees  and  capitalized 
interest. 

(2)  Qualified  education  loan 
certification. 

(3)  Payments  of  interest  received  or 
collected  by  one  or  more  persons. 

(i)  In  general, 
(ii)  Exception. 

(4)  Reporting  by  foreign  persons. 

(5)  Governmental  units. 

(f)  Penalty  provisions. 

(1)  Failure  to  file  correct  returns. 

(2)  Failiu-e  to  furnish  correct 
information  statements. 

(3)  Waiver  of  penalties  for  failures  to 
include  a  correct  TIN. 

(i)  In  general. 

(ii)  Acting  in  a  responsible  manner. 

(iii)  Manner  of  soliciting  TIN. 

(4)  Failure  to  furnish  TIN. 

(g)  Effective  date. 

§  1 .6050S-4T    Electronic  furnishing  of 
information  statements  for  payments  of 
interest  on  qualified  education  loans. 

(a)  Electronic  furnishing  of  statements. 

(1)  In  general. 

(2)  Consent, 
(i)  In  general. 

(ii)  Change  in  hardware  or  softwrare 

requirements. 
(iii)  Example. 

(3)  Required  disclosures, 
(i)  In  general. 

(ii)  Paper  statement. 

(iii)  Scope  and  duration  of  consent. 

(iv)  Post-consent  request  for  a  paper 

statement, 
(v)  Withdrawal  of  consent, 
(vi)  Notice  of  termination, 
(vii)  Updating  information. 


(viii)  Hardware  and  software 
requirements. 

(4)  Format. 

(5)  Posting. 

(6)  Notice. 

(i)  In  general. 

(ii)  Undeliverable  electronic  address. 

(iii)  Corrected  statements. 

(7)  Retention. 

(b)  Effective  date. 

§  1 .6050S-3    Information  reporting  for 
payments  of  interest  on  qualified  education 
loans. 

(a)  Information  reporting  requirement 
in  general.  Except  as  otherwise  provided 
in  this  section,  any  person  engaged  in  a 
trade  or  business  that,  in  the  course  of 
that  trade  or  business,  receives  from  any 
payor  (as  defined  in  paragraph  (b)(2)  of 
this  section)  interest  payments  that 
aggregate  $600  or  more  for  any  calendar 
year  on  one  or  more  qualified  education 
loans  (as  defined  in  section  221(e)(1) 
and  the  regulations  thereunder)  (a 
payee)  must — 

(1)  File  an  information  return,  as 
described  in  paragraph  (c)  of  this 
section,  with  the  Internal  Revenue 
Service  with  respect  to  the  payor:  and 

(2)  Furnish  a  statement,  as  described 
in  paragraph  (d)  of  this  section,  to  the 
payor. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section; 

(1)  Interest.  Interest  includes  stated 
interest,  loan  origination  fees  (other 
than  fees  for  services),  and  capitalized 
interest  as  described  in  the  regulations 
under  section  221.  See  paragraph  (e)(1) 
of  this  section  for  a  special  transitional 
rule  relating  to  reporting  of  loan 
origination  fees  and  capitalized  interest. 

(2)  Payor.  Payor  means  the  individual 
who  is  carried  on  the  books  and  records 
of  the  payee  as  the  borrower  on  a 
qualified  education  loan.  If  there  are 
multiple  borrowers,  the  principal 
borrower  on  the  payee's  books  and 
records  is  treated  as  the  payor  for 
purposes  of  section  6050S  and  this 
section. 

(c)  Requirement  to  file  return — (1) 
Form  of  return.  A  payee  must  file  an 
information  return  for  the  payor  on 
Form  1098-E,  "Student  Loan  Interest 
Statement."  A  payee  may  use  a 
substitute  for  Form  1098-E  if  the 
substitute  form  complies  with  the 
applicable  revenue  procedures  relating 
to  substitute  forms. 

(2)  Information  included  on  return.  A 
payee  must  include  on  Form  1098-E — 

(i)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  (as  defined 
in  section  7701(a)(41))  of  the  payee: 

(ii)  The  name,  address,  and  TIN  of  the 
payor; 


(iii)  The  aggregate  amount  of  interest 
payments  received  during  the  calendar 
year  from  the  payor;  and 

(iv)  Any  other  information  required 
bv  Form  i098-E  and  its  instructions 

(3)  Time  and  place  for  filing  return — 
(il  In  general.  Except  as  provided  in 
paragraph  (c)(3)(ii)  of  this  section,  the 
Form  1098-E  must  be  filed  on  or  before 
February-  28  (March  31  if  filed 
electronically)  of  the  year  following  the 
calendar  year  in  which  interest 
payments  were  received.  A  payee  must 
file  Form  1098-E  with  the  Internal 
Revenue  Service  according  to  the 
instructions  to  Form  1098-E 

(ii)  Extensions  of  time.  The  Internal 
Revenue  Service  may  grant  a  payee  an 
extension  of  time  to  file  returns  required 
in  this  section  upon  a  showing  of  good 
cause.  See  the  instructions  to  Form 
1098-E  and  applicable  revenue    . 
procedures  for  rules  relating  to 
extensions  of  time  to  file. 

(4)  Use  of  magnetic  media.  See 
section  601 1(e)  and  §  301 .601 1-2  of  this 
chapter  for  rules  relating  to  the 
requirement  to  file  Forms  1098-E  on 
magnetic  media. 

(d)  Requirement  to  furnish 
statement — (1)  In  general.  A  payee  must 
furnish  a  statement  to  each  payor  for 
whom  it  is  required  to  file  a  Form  1098- 
E.  The  statement  must  include — 

(i)  The  information  required  under 
paragraph  (c)(2)  of  this  section; 

(ii)  A  legend  that  identifies  the 
statement  as  important  tax  information 
that  is  being  furnished  to  the  Internal 
Revenue  Service; 

(iii)  Instructions  that — 

(A)  State  that,  under  section  221  and 
the  regulations  thereunder,  the  payor 
may  not  be  able  to  deduct  the  full 
amount  of  interest  reported  on  the 
statement; 

(B)  In  the  case  of  qualified  education 
loans  made  before  ]anuar\-  1.  2004.  for 
which  the  payee  does  not  report 
payments  of  interest  other  than  stated 
interest,  state  that  the  payor  may  be  able 
to  deduct  additional  amounts  (such  as 
certain  loan  origination  fees  and 
capitalized  interest)  not  reported  on  the 
statement; 

(C)  State  that  the  payor  should  refer 
to  relevant  Internal  Revenue  Ser\'ice 
forms  and  publications,  and  should  not 
refer  to  the  payee,  for  explanations 
relating  to  the  eligibility  requirements 
for,  and  calculation  of,  any  allowable 
deduction  for  interest  paid  on  a 
qualified  education  loan;  and 

(D)  Include  the  name,  address,  and 
phone  number  of  the  office  or 
department  of  the  payee  that  is  the 
information  contact  for  the  payee  that 
filed  the  Form  1098-E. 
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(2)  Time  and  manner  for  furnishing 
statement — (i)  In  general.  Except  as 
provided  in  paragraph  (d)(2)(ii)  of  this 
section,  a  payee  must  furnish  the 
statement  described  in  paragraph  (d)(1) 
of  this  section  to  the  payor  on  or  before 
January  31  of  the  year  following  the 
calendar  year  in  which  payments  of 
interest  on  a  qualified  education  loan 
were  received.  If  mailed,  the  statement 
must  be  sent  to  the  payor's  last  known 
address.  If  furnished  electronically,  the 
statement  must  be  furnished  in 
accordance  with  the  applicable 
regulations. 

(ii)  Extensions  of  time.  The  Internal 
Revenue  Service  may  grant  a  payee  an 
extension  of  time  to  furnish  statements 
required  in  this  section  upon  a  showing 
of  good  cause.  See  the  instructions  to 
Form  1098-E  and  applicable  revenue 
procedures  for  rules  relating  to 
extensions  of  time  to  furnish  statements. 

(3)  Copy  of  Form  1098-E.  A  payee 
may  satisfy  the  requirement  of  this 
paragraph  (d)  by  furnishing  either  a 
copy  of  Form  1098-E  and  its 
instructions  or  another  document  that 
contains  all  the  information  filed  with 
the  Internal  Revenue  Service  and  the 
informatidn  required  by  paragraph  (d)(1) 
of  this  section  if  the  document  complies 
with  applicable  revenue  procedures 
relating  to  substitute  statements. 

(e)  Special  rules — (1)  Transitional  rule 
for  reporting  of  loan  origination  fees  and 
capitalized  interest.  For  qualified 
education  loans  made  before  January  1 , 
2004,  a  payee  is  not  required  to  report 
payments  of  loan  origination  fees  and 
capitalized  interest  as  interest  under 
section  6050S  and  this  section. 

(2)  Qualified  education  loan 
certification.  If  a  loan  is  not  subsidized, 
guaranteed,  financed,  or  is  not 
otherwise  treated  as  a  student  loan 
under  a  program  of  the  Federal,  state,  or 
local  government  or  an  eligible 
educational  institution,  a  payee  must 
request  a  certification  from  the  payor 
that  the  loan  will  be  used  solely  to  pay 
for  qualified  higher  education  expenses. 
A  payee  may  use  Form  W-9S,  "Request 
for  Student's  or  Borrower's  Social 
Security  Number  and  Certification,  '  to 
obtain  the  certification.  A  payee  may 
establish  an  electronic  system  for  payors 
to  submit  Forms  W-9S  electronically  as 
described  in  applicable  forms  and 
instructions.  A  payee  may  also  develop 
a  separate  form  to  obtain  the  payor 
certification  or  may  incorporate  the 
certification  into  other  forms 
customarily  used  by  the  payee,  such  as 
loan  applications,  provided  the 
certification  is  clearly  set  forth.  If  the 
certification  is  not  received,  the  loan  is 
not  a  qualified  education  loan  for 


purposes  of  section  6050S  and  this 
section. 

(3)  Payments  of  interest  received  or 
collected  by  one  or  more  persons — (i)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (e)(3)(ii)  of  this  section,  if 
a  person  collects  or  receives  payments 
of  interest  on  a  qualified  education  loan 
on  behalf  of  another  person  (e.g.,  a 
lender),  the  person  collecting  or 
receiving  the  interest  must  satisfy  the 
information  reporting  requirements  of 
this  section.  In  this  case,  the  reporting 
requirements  do  not  apply  to  the 
transfer  of  interest  to  the  other  person. 

(ii)  Exception.  If  the  person  collecting 
or  receiving  payments  of  interest  on  a 
qualified  education  loan  on  behalf  of 
another  person  (e.g.,  a  lender)  does  not 
possess  the  information  needed  to 
comply  with  the  information  reporting 
requirements  of  this  section,  the  other 
person  must  satisfy  the  information 
reporting  requirements  of  this  section. 

(4)  Reporting  by  foreign  persons.  A 
payee  that  is  not  a  United  States  person 
(as  defined  in  section  7701(a)(30))  must 
report  payments  of  interest  it  receives 
on  a  qualified  education  loan  only  if  it 
receives  the  payment — 

(i)  At  a  location  in  the  United  States; 


or 


(ii)  At  a  location  outside  the  United 
States  if  the  payee  is — 

(A)  A  controlled  foreign  corporation 
(within  the  meaning  of  section  957(a)}; 


or 


(B)  A  person  50  percent  or  more  of  the 
gross  income  of  which,  from  all  sources 
for  the  three-year  period  ending  with 
the  close  of  the  taxable  year  preceding 
the  taxable  year  in  which  interest 
payments  were  received  (or  for  such 
part  of  the  period  as  the  person  was  in 
existence),  was  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States. 

(5)  Governmental  units.  A 
governmental  unit,  or  an  agency  or 
instrumentality  of  a  governmental  unit, 
that  receives  from  any  payor  interest 
payments  that  aggregate  $600  or  more 
for  any  calendar  year  on  one  or  more 
qualified  education  loans  is  a  payee, 
without  regard  to  the  requfrement  of 
paragraph  (a)  of  this  section  that  the 
interest  be  received  in  the  course  of  a 
trade  or  business. 

(f)  Penalty  provisions — (1)  Failure  to 
file  correct  returns.  The  section  6721 
penalty  may  apply  to  a  payee  that  fails 
to  file  information  returns  required  by 
section  6050S  and  this  section  on  or 
before  the  required  filing  date;  that  fails 
to  include  all  of  the  required 
information  on  the  return;  or  that 
includes  incorrect  information  on  the 
return.  See  section  6721,  and  the 
regulations  thereunder,  for  rules  relating 


to  penalties  for  failure  to  file  correct 
returns.  See  section  6724,  and  the 
regulations  thereunder,  for  rules  relating 
to  waivers  of  penalties  for  certain 
failures  due  to  reasonable  cause. 

(2)  Failure  to  furnish  correct 
information  statements.  The  section 
6722  penalty  may  apply  to  a  payee  that 
fails  to  furnish  statements  required  by 
section  6050S  and  this  section  on  or 
before  the  prescribed  date;  that  fails  to 
include  all  the  required  information  on 
the  statement;  or  that  includes  incorrect 
information  on  the  statement.  See 
section  6722,  and  the  regulations 
thereunder,  for  rules  relating  to 
penalties  for  failure  to  furnish  correct 
statements.  See  section  6724,  and  the 
regulations  thereunder,  for  rules  relating 
to  waivers  of  penalties  for  certain 
failures  due  to  reasonable  cause. 

(3)  Waiver  of  penalties  for  failures  to 
include  a  correct  T/Af— (i)  In  general.  In 
the  case  of  a  failure  to  include  a  correct 
TIN  on  Form  1098-E  or  a  related 
information  statement,  penalties  may  be 
waived  if  the  failure  is  due  to  reasonable 
cause.  Reasonable  cause  may  be 
established  if  the  failure  arose  from 
events  beyond  the  payee's  control,  such 
as  a  failure  of  the  payor  to  furnish  a 
correct  TIN.  However,  the  payee  must 
establish  that  it  acted  in  a  responsible 
manner  both  before  and  after  the  failure. 

(ii)  Acting  in  a  responsible  manner.  A 
payee  must  request  the  TIN  of  each 
payor  if  it  does  not  already  have  a 
record  of  the  payor's  correct  TIN.  If  the 
payee  does  not  have  a  record  of  the 
payor's  correct  TIN,  then  it  must  solicit 
the  TIN  in  the  maimer  described  in 
paragraph  (f)(3)(iii)  of  this  section  on  or 
before  December  31  of  each  year  during 
which  it  receives  payments  of  interest. 
If  a  payor  refuses  to  provide  his  or  her 
TIN  upon  request,  the  payee  must  file 
the  return  and  furnish  the  statement 
required  by  this  section  without  the 
payor's  TIN,  but  with  all  other  required 
information.  The  specific  solicitation 
requirements  of  paragraph  (f)(3)(iii)  of 
this  section  apply  in  lieu  of  the 
solicitation  requirements  of  §  301.6724- 
1(e)  and  (f)  of  this  chapter  for  the 
purpose  of  determining  whether  a  payee 
acted  in  a  responsible  manner  in 
attempting  to  obtain  a  correct  TIN.  A 
payee  that  complies  with  the 
requirements  of  this  paragraph  (f)(3) 
will  be  considered  to  have  acted  in  a 
responsible  manner  within  the  meaning 
of  §  301. 6724-1  (d)  of  this  chapter  with 
respect  to  any  failure  to  include  the 
correct  TIN  of  a  payor  on  a  retiim  or 
statement  required  by  section  6050S  and 
this  section. 

(iii)  Manner  of  soliciting  TIN.  A  payee 
must  request  the  payor's  TIN  in  writing 
and  must  clearly  notify  the  payor  that 
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the  law  requires  the  payor  to  furnish  a 
TIN  so  that  it  may  be  included  on  an 
information  return  filed  by  the  payee.  A 
request  for  a  TIN  made  on  Form  W-9S. 
"Request  for  Student's  or  Borrower's 
Social  Security  Number  and 
Certification,"  satisfies  the  requirements 
of  this  paragraph  (f)(3)(iii).  A  payee  may 
establish  a  system  for  payors  to  submit 
Forms  W-9S  electronically  as  described 
in  applicable  forms  and  instructions.  A 
payee  may  also  develop  a  separate  form 
to  request  the  payor's  TIN  or  incorporate 
the  request  into  other  forms  customarily 
used  by  the  payee,  such  as  loan 
applications. 

(4)  Failure  to  furnish  TIN.  The  section 
6723  penalty  may  apply  to  any  payor 
who  is  required  (but  fails)  to  furnish  his 
or  her  TIN  to  a  payee.  See  section  6723. 
and  the  regulations  thereunder,  for  rules 
relating  to  the  penalty  for  failure  to 
furnish  a  TIN. 

(g)  Effective  date.  The  rules  in  this 
section  apply  to  information  returns 
required  to  be  filed,  and  information 
statements  required  to  be  furnished, 
after  December  31.  2003. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *    *. 

Par.  5.  Section  301.6011-2  is 
amended  by: 

1 .  Revising  the  first  sentence  of 
paragraph  (b){l). 

2.  Revising  paragraph  (g)(1). 

3.  Adding  paragrapn  (gJO). 

The  revisions  euid  additions  read  as 
follows: 

§  301 .6011-2    Required  use  of  magnetic 
media. 

*        *         *        *        * 

(b)  Returns  required  on  magnetic 
media.  (1)  If  the  use  of  Form  1042-S. 
1098,  1098-E,  1099  series,  5498,  8027, 
W-2G,  or  other  form  treated  as  a  form 
specified  in  this  paragraph  (b)(1)  is 
required  by  the  applicable  regulations  or 
revenue  procedures  for  the  purpose  of 
making  an  information  return,  the 
information  required  by  the  form  must 
be  submitted  on  magnetic  media,  except 
as  otherwise  provided  in  paragraph  (c) 
of  this  section.  *   *   * 
***** 

(g)  Effective  dates.  (1)  Except  as 
otherwise  provided  in  paragraph  {g){2) 
or  (3)  of  this  section,  this  section  applies 
to  returns  required  to  be  filed  after 
December  31, 1986. 
***** 

(3)  This  section  applies  to  returns  on 
Form  1098-E  required  to  be  filed  after 
December  31,  2003. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority'  citation  for  part 
602  continues  to  read  as  follows: 

Authority;  26  U.S.C.  7805. 

Par.  7.  In  §602.101.  paragraph  (b)  is 
amended  by  removing  the  entry  for 
"1.6050S-iT".  and  adding  two  new 
entries  in  numerical  order  to  the  table 
to  read  as  follows: 

§602.101    0MB  Control  numbers. 

***** 

(b)*     *     * 


CFR  part  or  section 

wtiere  identified  and 

described 


Current  0MB 
control  No 


.  r 

1.6050S-3   .. 
1 .6050S-4T 


1545-1678 
1545-1729 


Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue 

-Approved:  April  8.  2002. 
Mark  Weinberger. 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  02-9931  Filed  4-26-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  110  and  165 
[COTP  Honolulu  02-001] 
RIN2115-AA97 

Anchorages  and  Security  Zones; 
Oahu,  Maui,  HI,  and  Kauai,  HI 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  security  zones  in 
designated  waters  adjacent  to  the 
islands  of  Oahu,  Maui,  Hawaii,  and 
Kauai,  HI  for  a  period  of  six  months. 
These  security  zones  are  necessary  to 
protect  personnel,  vessels,  and  facilities 
from  acts  of  sabotage,  terrorist  acts, 
other  subversive  acts,  or  other  causes  of 
a  similar  nature  and  will  extend  from 
the  surface  of  the  water  to  the  ocean 
floor.  Entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Honolulu,  HI. 

DATES:  This  section  is  effective  from  6 
a.m.  HST  April  19,  2002,  until  4  p.m. 
HST  October  19,  2002. 


addresses:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Honolulu.  433  Ala  Moana  Blvd.. 
Honolulu.  Hawaii  96813.  between  7 
a.m.  and  4:30  p.m..  Monday  through 
Fridav,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTIG  E.  G.  Cantwell,  Coast  Guard 
Marine  Safetv  Office  Honolulu.  Hawaii, 
at  (808)  522-8260, 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  20.  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Anchorages  and  Security 
Zones;  Oahu,  Maui.  Hawaii,  and  Kauai. 
HI'  in  the  Federal  Register  (67  FR 
12938).  We  did  not  receive  any  letters 
commenting  on  the  proposed  rule  No 
public  hearing  was  requested  and  none 
was  held. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  that  30 
davs  after  publication  in  the  Federal 
Register  Delaying  this  rule  would  be 
contran,'  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
persons,  vessels,  and  facilities  in 
various  areas  on  the  islands  of  Oahu, 
Maui.  Hawaii,  and  Kauai.  HI  from  acts 
of  sabotage,  terrorist  attack,  or  other 
subversive  acts.  Under  these 
circumstances,  following  the  normal 
rulemaking  procedures  would  be 
impracticable. 

Background  and  Purpose 

Recent  terrorist  incidents  in  New 
York  and  Washington.  DC  have  called 
for  the  implementation  of  additional 
measures  to  protect  national  security 
interests.  This  rule  is  similar  to  a  rule 
published  Ianuar>-  31.  2002  (67  FR 
4656).  creating  security  zones  in  these 
areas  until  April  19,  2002.  This  rule  is 
intended  to  provide  for  the  safety  and 
securitv  of  the  public,  maritime 
commerce,  and  transportation,  by 
establishing  security  zones  in 
designated  harbors,  anchorages, 
facilities,  and  adjacent  navigable  waters 
of  the  Unites  States. 

The  zones  provide  the  Captain  of  the 
Port  Honolulu  with  the  means  to 
adequately  respond  to  acts  of  sabotage, 
terrorist  attack,  and  any  other 
subversive  acts.  These  security  zones 
extend  from  the  surface  of  the  water  to 
the  ocean  floor.  Entry  into  these  zones 
is  prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Honolulu. 
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Discussion  of  Comments  and  Changes 

The  Coast  Guard  did  not  receive  any 
comments  following  our  publication  of 
the  notice  of  proposed  rulemaking  (67 
FR  12938.  March  20.  2002).  Therefore, 
we  are  adopting  the  proposed  rule 
without  changes. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
{DOT)(44  FR  11040,  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  expectation  is 
based  on  the  geographic  zone  sizes  are 
the  minimum  necessar\'  to  adequately 
protect  the  public,  maritime  commerce. 
and  transportation.  Any  vessel  may 
request  permission  from  the  Captain  of 
the  Port  to  enter  into  or  move  within  the 
zones.  Any  inconvenience  experienced 
by  persons  or  vessels  will  be  brief  and 
minimal  in  light  of  the  measures 
necessary  to  protect  the  public, 
maritime  commerce,  and  transportation 
from  sabotage,  terrorist  attack,  and  other 
subversive  acts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenmiental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  same  reasons  discussed  under 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  (see  ADDRESSES-)  explaining 


why  you  think  it  qualifies  and  how  and 
to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SI 00,000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3fb)(2)  of  Executive  , 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 


tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Goveriunent  and  Indian  tribes.  We 
invite  your  comments  on  how  this  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  under  the  Order 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figiue  2-1. 
paragraph  (34)(g),  of  Commandant 
Instruction  Ml 64 75. ID,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  1221  through 
1236,  2030,  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  From  6  a.m.  April  19.  2002.  until 
4  p.m.  October  19.  2002,  in  §  110.235, 
add  a  new  paragraph  (c)  to  read  as 
follows: 
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§  1 1 0.235    Pacific  Ocean  (Mamala  Bay), 
Honolulu  Harbor,  Hawaii  (Datum:  NAD  83). 

***** 

(c)  Before  entering  in  the  anchorage 
grounds  in  this  section  you  must  first 
obtain  permission  from  the  Captain  of 
the  Port  Honolulu. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
contmues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

4.  A  new  §  165.T14-069  is 
temporarily  added  to  read  as  follows: 

§165.114-069    Security  Zones;  Oahu, 
Maui,  Hawaii,  and  Kauai,  HI. 

(a)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters  of  Honolulu  Harbor  and 
entrance  channel,  Keehi  Lagoon,  and 
General  Anchorages  A,  B,  C,  and  D  as 
defined  in  33  CFR  110.235  that  are 
shoreward  of  the  following  coordinates: 
The  shoreline  at  21°17.68'N,  157°52.0' 
W;  thence  due  south  to  21°16.0'  N, 
157°52.0'  W,  thence  due  west  to  21°16.0' 
N,  157°55.58'  W,  thence  due  north  to 
Honolulu  International  Airport  Reef 
Runway  at  21°18.25'  N.  157°55.58'  W. 

(2)  The  waters  around  the  Tesoro 
Single  Point  Mooring  extending  1,000 
yards  in  all  directions  from  position 
21°16.2'N.  158°05.3'W. 

(3)  The  waters  extending  1,000  yards 
in  all  directions  around  vessels  moored 
at  the  Chevron  Conventional  Buoy 
Mooring  at  approximate  position 
21°16.7'N,  158°04.2'W. 

(4)  The  Kahului  Harbor  and  Entrance 
Channel,  Maui,  HI  consisting  of  all 
waters  shoreward  of  the  COLREGS 
DEMARCATION  line,  (See  33  CFR 
80.1460). 

(5)  All  waters  within  the  Nawiliwili 
Harbor,  Kauai,  HI  shoreward  of  the 
COLREGS  DEMARCATION  line  (See  33 
CFR  80.1450). 

(6)  All  waters  of  Port  Allen  Harbor, 
Kauai.  HI  shoreward  of  the  COLREGS 
DEMARCATION  line  (See  33  CFR 
80.1440). 

(7)  Hilo  Harbor  and  Entrance  Channel, 
Hawaii.  HI  consisting  of  all  waters 
shoreward  of  the  COLREGS 
DEMARCATION  line  (See  33  CFR 
80.1480), 

(8)  The  waters  extending  out  500 
yards  in  all  directions  from  cruise  ship 
vessels  anchored  within  3  miles  of: 

(i)  Lahaina  Small  Boat  Harbor.  Maui, 
between  Makila  Point  and  Puunoa 
Point. 


(ii)  Kailua-Kona  Small  Boat  Harbor, 
Hawaii,  between  Keahulolu  Point  and 
Puapuaa  Point. 

(9)  All  waters  contained  within  the 
Barbers  Point  Harbor,  Oahu,  enclosed  by 
a  line  drawn  between  Harbor  Entrance 
Chaimel  Light  6  and  the  jetty  point  day 
beacon  at  21°19.5'  N,  158'=07.3'  W. 

(b)  Designated  representative:  A 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
conunissioned  officer,  warrant  or  petty 
officer  that  has  been  authorized  by  the 
Captain  of  the  Port  Honolulu  to  act  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  Honolulu:  The  senior  Coast 
Guard  boarding  officer  on  each  vessel 
enforcing  the  security  zone. 

(c)  Regulations.  (1)  In  accordance  with 
§  165.33,  entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Honolulu  or  his  designated 
representatives.  Section  165.33  also 
contains  other  general  requirements. 

(2)  The  existence  or  status  of  the 
temporary'  security  zones  in  this  section 
will  be  announced  periodically  by 
Broadcast  Notice  to  Mariners. 

(3)  Persons  desiring  to  transit  the 
areas  of  the  security  zones  may  contact 
the  Captain  of  the  Port  at  command 
center  telephone  number  (808)  541- 
2477  or  on  VHF  channel  16  (156.8  Mhz) 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representatives. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authoritv  for  this  section  is  33 
U.S.C.  1226:  49  CFR  1.46. 

(e)  Effective  dates.  This  section  is 
effective  from  6  a.m.  HST  April  19. 
2002.  until  4  p.m.  HST  October  19. 
2002. 

Dated:  April  17.2002. 
R.D.  Utiey, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Fourteenth  Coast  Guard  District. 
(FR  Doc.  02-10470  Filed  4-2fM)2:  8:45  ami 
BILUNG  CODE  4910-1 S-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-227] 

RIN2115-AA97 

Safety  and  Security  Zones:  High 
Interest  Vessels — Boston  Harbor. 
Weymouth  Fore  River,  and  Salem 
Harbor,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Interim  rule  with  request  from 

comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  interim  safety  and  security 
zones  for  vessels  determmed  to  be  in 
need  of  a  Coast  Guard  escort  bv  the 
Captain  of  the  Port  (COTP).  Boston.  The 
safety  and  seciu-ity  zones  for  these 
escorted  vessels  will  close  all  waters  of 
Boston  Harbor  1000  yards  ahead  and 
astern,  and  100  yards  on  each  side  of  an 
escorted  vessel  in  transit  These  safety 
and  security  zones  are  needed  to 
safeguard  the  vessels,  the  public,  and 
the  surrounding  area  from  sabotage  or 
other  subversive  acts,  accidents,  or  other 
events  of  a  similar  nature.  The  zones 
will  prohibit  entry  into  or  movement 
within  this  portion  of  the  COTP  Boston 
zone  without  COTP  authorization, 
DATES:  This  interim  rule  becomes 
effective  May  29,  2002  Comments  and 
related  materials  regarding  this  interim 
rule  must  reach  the  Coast  Guard  by  lune 
28.  2D02. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  part  of  docket  CGDOl- 
01-227  and  are  available  for  inspection 
or  copving  at  Marine  Safety  Office 
Boston,  455  Commercial  Street,  Boston. 
MA  between  the  hours  of  8  am  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays, 

FOR  FURTHER  INFORMATiON  CONTACT: 
Lieutenant  Dave  Sherr>-.  Marine  Safety 
Office  Boston,  Maritime  Security 
Operations  Division,  at  (617)  223-3030. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identif\'  the  docket  number  for 
this  rulemaking  (CGDOl-01-227), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  ^  by  11  inches, 
suitable  for  copying.  If  you  would  like 
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to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  interim  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  January  18, 
2002  in  the  Federal  Register  (67  FR 
2614).  The  comment  period  in  that 
NPRM  expired  February  28,  2002.  The 
Coast  Guard  is  now  proceeding  to 
implement  the  proposal  with  changes 
on  an  interim  basis,  allowing  for  further 
public  comment  until  June  28,  2002  for 
consideration  in  development  of  the 
final  rule. 

Background  and  Purpose 

The  September  11.  2001  terrorist 
attacks  on  New  York  City  and 
Washington,  DC  inflicted  catastrophic 
human  casualties  and  property  damage. 
National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  are  likely.  Due  to  these 
heightened  security  concerns,  safety  and 
security  zones  are  prudent  for  vessels 
that  may  be  likely  targets  of  terrorist 
acts.  This  interim  rule  establishes  safety 
and  security  zones  for  vessels  the 
Captain  of  the  Port  (COTP)  Boston 
determines  are  in  need  of  a  Coast  Guard 
escort  ("Escorted  Vessels"  or  "EVs"). 

Discussion  of  Interim  Rule 

The  safety  and  security  zones  would 
prohibit  entry  into  or  movement  in  all 
waters  1000  yards  ahead  or  astern,  and 
100  yards  on  each  side  of  any  EV  in  the 
following  waters  of  the  Boston  Captain 
of  the  Port  Zone:  All  waters  of  Boston 
Inner  Harbor,  including  the  waters  of 
the  Mystic  River,  Chelsea  River,  and 
Reserved  Channel  west  of  a  line  running 
from  Deer  Island  Light,  at  position 
42°20'25''  N,  070°57'15''  W,  to  Long 
Island,  at  position  42n9'48''  N. 
070°57'15''  W.  and  west  of  the  Long 
Island  Bridge,  numing  from  Long  Island 
to  Moon  Head.  For  the  purposes  of  this 
rule,  EVs  operating  in  Boston  Harbor 
include  any  vessel  (as  defined  under  46 
U.S.C.  section  2101)  deemed  to  be  in 


need  of  an  escort  due  to  increased 
security  risks  present  and  identified  by 
the  COTP  under  the  circumstances. 

Whether  a  vessel  is  considered  an  EV 
is  determined  by  the  Captain  of  the  Port 
Boston  based  on  the  potential  threat 
posed  by  the  vessel  (or  cargo  aboard)  to 
the  safety  and/ or  security  to  the 
maritime  community,  the  crews  or 
passengers  of  the  EVs,  and  the 
surrounding  communities  from 
subversive  or  terrorist  attack. 

The  safety  and  security  zones  are 
necessary  to  protect  the  EVs,  their  crews 
and/or  passengers,  others  in  the 
maritime  community,  and  the 
surrounding  local  communities  from 
subversive  or  terrorist  attack  against  a 
vessel  which  could,  by  the  nature  of  its 
cargo  or  the  destructive  capability  of  the 
vessel  structure  itself,  potentially  inflict 
a  large  number  of  casualties  or 
otherwise  have  a  serious  negative 
impact  on  vessels,  the  port,  or  the 
environment.  Since  large  commercial 
vessels  fall  into  the  description  above,  it 
is  expected  that  the  vast  majority  of 
vessels  this  rule  is  used  to  protect  will 
be  large  commercial  vessels  restricted  to 
the  Boston  ship  channel. 

The  COTP  Boston  anticipates  some 
impact  on  vessel  traffic  due  to  this 
regulation.  However,  as  discussed  in  the 
Regulatory  Evaluation  section  below, 
the  impact  is  anticipated  to  be  minimal. 
In  addition,  the  safety  and  security 
zones  are  deemed  necessary  for  the 
protection  of  life  and  property  within 
the  COTP  Boston  zone.  Public 
notifications  will  be  made  prior  to  the 
effective  period  of  this  regulation  via 
local  notice  to  mariners.  Marine 
information  broadcasts  will  be  utiUzed 
to  notify  the  public  of  EV  transits. 

No  person  or  vessel  may  enter  or 
remain  in  a  prescribed  safety  or  security 
zone  at  any  time  without  the  permission 
of  the  COTP.  Each  person  or  vessel  in 
a  safety  or  security  zone  shall  obey  any 
direction  or  order  of  the  COTP  or  Coast 
Guard  representative  on  scene.  The 
COTP  may  take  possession  and  control 
of  any  vessel  in  a  security  zone  and/ or 
remove  any  person,  vessel,  article  or 
thing  ft-om  a  security  zone.  No  person 
may  board,  take  or  place  any  article  or 
thing  on  board  any  vessel  or  waterfront 
facility  in  a  security  zone  without 
permission  of  the  COTP. 

Any  violation  of  any  safety  or  security 
zone  herein  is  punishable  by,  among 
others,  civil  penalties  (not  to  exceed 
$25,000  per  violation,  where  each  day  of 
a  continuing  violation  is  a  separate 
violation),  crimipal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  rem  liabihty  against  the 
offending  vessel,  and  license  sanctions. 


This  regulation  is  under  the  authority 
contained  in  50  U.S.C.  191.  33  U.S.C. 
1223,  1225  and  1226. 

Discussion  of  Comments  and  Changes 
Implemented  in  the  Interim  Final  Rule 

The  Coast  Guard  received  22 
comments  from  the  pubUc  regarding 
this  proposal.  All  comments  received 
were  considered  in  the  development  of 
this  interim  final  rule  (IFR).  Some 
changes  implemented  in  the  IFR  are  a 
result  of  inter-Coast  Guard  evaluations 
of  how  to  better  employ  and  enforce  the 
regulation.  A  significant  number  of  the 
changes  are  the  result  of  comments  and 
recommendations  of  stakeholders  in  the 
COTP  Boston  zone.  These  stakeholders 
include  maritime  industry,  marina 
operators,  the  maritime  law  corrmiimity, 
recreational  boaters,  the  Massachusetts 
Port  Authority,  and  the  commercial 
fishing  industry.  The  comments  and 
respective  changes  (if  any)  are 
addressed  below. 

I.  The  Definition  of  What  Type  of  Vessel 
("High  Interest  Vessel")  This 
Regulation  Applies  to  Is  Unclear 

The  original  proposed  safety  and 
security  zones  published  in  the  Federal 
Register  (67  FR  2614.  January  18,  2002) 
were  developed  to  protect  High  Interest 
Vessels  (HIVs).  Since  that  time  the 
definition  of  HIVs  for  the  purposes  of 
Coast  Guard  maritime  security 
operations  and  this  regulation  have 
diverged.  As  a  result,  vessels  in  need  of 
protection  under  this  regulation  have 
been  termed  "Escorted  Vessels." 
Additionally,  in  the  proposal  we 
provided  examples  of  cargoes  and  vessel 
types  that  might  be  considered  HTVs. 
The  list  was  not  exclusive,  but  was 
meant  to  provide  examples  of  the  types 
of  vessels  which  may  be  considered 
high  risk.  These  examples  were  not 
essential  to  the  regulation  and  created 
some  confusion  among  the  pubUc.  As  a 
result  they  have  been  removed,  since 
the  intent  of  the  regulation  is  to  allow 
the  COTP  the  flexibility  to  protect  any 
vessel  foxmd  to  be  in  need  of  such 
protection. 

n.  The  Term  Vessel  at  Anchor  Is  Not 
Clearly  Defined 

Many  comments  stated  concerns  with 
the  potential  application  of  these  safety 
and  security  zones  to  vessels  at  anchor. 
Some  comments  thought  this  would 
make  the  regulation  applicable  to 
moored  vessels  as  well.  It  was 
determined  that  vessels  to  which  this 
regulation  would  apply  would  not  be 
allowed  to  anchor  within  Boston 
Harbor,  and  in  fact  would  be  required  to 
anchor  in  Broad  Sound  well  offshore  of 
Boston  Harbor  if  they  anchored  at  all.  In 
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addition,  the  regulation  was  originally 
designed  to  fill  a  need  to  protect  and 
provide  escorts  for  moving  vessels.  As  a 
result,  all  references  to  anchored  vessels 
have  been  removed  from  the  proposal. 

m.  EVs  Entering  the  Weymouth  Fore 
River  and  Salem  Harbor  Would  Force 
Other  Vessels  Onto  Shoals  To  Move  Out 
of  the  Way.  Enforcement  in  the  Narrow 
Fore  River  Channel  Would  Be  Near 
Impossible 

Many  comments  raised  concerns  with 
EVs  transiting  the  narrow  channels  and 
harbors  of  Salem  and  Weymouth.  These 
comments  raised  concerns  that  other 
vessels  located  in  the  channels  would 
have  insufficient  room  to  maneuver  out 
of  the  way  of  an  oncoming  EV  and 
associated  safety  and  security  zones. 
Due  to  the  infrequent  nature  of 
commercial  vessel  transits  in  these  two 
areas,  coupled  with  the  highly 
infrequent  nature  of  the  COTP 
designating  EVs,  we  have  determined 
that  benefits  of  this  regulation  do  not 
outweigh  the  enforcement 
complications  of  these  safety  and 
security  zones  in  these  areas.  As  a  result 
this  rule  will  only  be  effective  in  Boston 
Harbor,  and  will  not  be  effective  in 
Salem  Harbor  and  the  Weymouth  Fore 
River,  as  originally  proposed.  Should 
the  need  arise,  the  Coast  Gueird  will 
enact  temporary  regulations  to  protect 
vessels  in  these  areas. 

rV.  An  EV  May  Have  the  Potential  To 
"Freeze"  the  Charles  River  Locks 

Some  comments  presented  concerns 
with  the  moving  safety  and  security 
zones  having  an  impact  on  recreational 
vessels  attempting  to  transit  the  Charles 
River  Dam  during  an  EV  transit.  This 
regulation  will  be  used  to  protect 
vessels  deemed  to  be  in  need  of  escort 
protection  by  the  COTP  Boston.  If  the 
COTP  needed  to  protect  a  vessel 
transiting  in  the  vicinity  of  the  Charles 
River  Dam,  other  vessels  would  have  to 
wait  for  the  EV  to  pass  or  request 
permission  to  transit  in  its  vicinity. 
However,  it  is  expected  that  the  vast 
majority  of  such  vessels  will  be  large 
commercial  vessels  restricted  to  the 
Boston  Ship  Channel.  In  this  case  we 
have  determined  that  the  zones  are  not 
large  enough  to  extend  from  the  main 
ship  channel  to  the  Charles  River  Dam. 

V.  All  Vessel  Traffic  Would  Have  To 
"Freeze"  in  Place  as  Soon  as  an  EV 
Enters  the  Harbor 

Some  comments  raised  concerns  that 
as  soon  as  an  EV  entered  the  Boston 
Harbor,  all  vessels  would  have  to 
,  "freeze"  in  place.  Traditionally,  the 
Coast  Guard  grants  access  to  vessels 
wishing  to  transit  through  a  safety  and 


security  zone  as  long  as  the  vessel  does 
not  pose  a  safety  or  security  risk  to  the 
commercial  vessel  in  transit,  and  would 
plan  to  do  the  same  with  this  regulation. 
However,  to  further  aid  enforcement 
and  the  public  we  have  determined  that 
reducing  the  zone  from  200  to  100  yards 
on  each  side  of  an  EV  will  provide 
adequate  protection  for  EVs  and  at  the 
same  time  reduce  the  number  of 
requests  to  the  Coast  Guard 
representative  on  scene  from  vessels 
wishing  to  enter  the  moving  zones, 
easing  the  enforcement  burden  on 
escorting  assets  and  allowing  more 
space  to  navigate  outside  the  zones. 

VI.  Is  It  Possible  To  Regulate  the 
Transit  Times  of  EVs  To  Benefit  the 
Boating  Community? 

Some  comments  stated  a  desire  to 
regulate  the  arrival  and  departure  times 
of  EVs  around  periods  of  high 
recreational  boating  activity.  We  have 
determined  this  is  not  practical.  Large 
commercial  vessels  are  dependant  upon 
many  (sometimes  unpredictable) 
variables  including  tidal  schedules, 
quantities  of  cargo  at  marine  facilities, 
and  the  arrivals  and  departiu-es  of  other 
vessels,  making  the  management  of  their 
arrivals  highly  difficult  to  accomplish. 
Attempting  to  manage  their  transits  in 
this  maimer  would  cause  undue  burden 
on  marine  industry'  and  negative 
impacts  upon  the  flow  of  commerce. 

VII.  Will  This  Regulation  Economically 
Impact  Marinas? 

Some  comments  stated  concerns  that 
this  regulation  would  impact  marinas  by 
forcing  tenants  to  vacate  their  moorings 
and  slips  each  time  an  EV  moving  zone 
passed  over  their  marina.  The  COTP 
does  not  intend  to  force  stationar>' 
moored  boats  to  move  each  time  an  EV 
safety  and  security  zone  passes  over 
them,  and  will  not  do  so  unless  a 
security  risk  is  identified  at  that  marina 
In  this  case  the  Coast  Guard  would  only 
remove  the  boat  or  person  deemed  to  be 
a  secxu'ity  risk.  The  spirit  of  the 
regulation  is  to  prevent  vessels  from 
approaching  the  EV  inside  the  zone 
without  Coast  Guard  permission. 

Vni.  Will  This  Regulation  Impact  the 
Normal  Business  of  Those  on  Piers. 
Wharves,  Marinas  Who  Are  Not 
Operating  Vessels? 

Some  comments  expressed  concerns 
over  how  the  moving  EV  zone  would 
impact  harbor  dock  workers  and 
waterfront  facilities.  Again,  the  Coast 
Guard  does  not  intend  to  interfere  with 
events  occurring  in  stationarA'  locations 
(as  with  the  marinas)  unless  a  specific 
security  risk  is  identified  on  shore.  In 


this  case  the  Coast  Guard  would  address 
only  that  specific  risk 

K.  What  Public  Outreach  Efforts  Will 
the  Coast  Guard  Pursue  To  Educate  the 
Public  Boating  Community  With 
Regards  to  This  Regulation? 

Some  comments  relayed  interest  in 
how  the  Coast  Guard  plans  to  inform  the 
public  of  the  specifics  of  thi.s  regulation. 
The  Coast  Guard  plans  to  conduct  a 
public  outreach  program  through  the 
local  Port  Operators  Group,  yacht  club 
meetings,  pamphlet  distribution  to 
mariners  and  industry  utilizing  the 
Coast  Guard  Auxiliar>-.  Local  Notice  to 
Mariners,  and  safety  marine  information 
broadcasts. 

X.  How  Will  This  Regulation  Impact 
Local  Lobster  Fishermen? 

Some  comments  stated  concerns  over 
how  this  regulation  would  impact  the 
placement  of  lobster  traps  The  Captain 
of  the  Port  anticipates  minimal  impact 
on  lobstermen  as  with  all  other 
waterway  users.  Since  the  safety  and 
security  zones  are  moving,  the 
lobstermen  may  simply  wait  the  short 
time  it  takes  for  the  vessel  to  pass  or 
request  to  pass  through  the  zone  from 
the  Coast  Guard  representative  on  scene 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action  '  under  section  3(f)  of 
Executive  Order  12866,  Regulatory- 
Planning  and  Review,  and  does  not 
require' an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  PR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory- 
Evaluation  under  paragraph  iOe  of  the 
regulatory-  policies  and  procedures  of 
DOT  is  unnecessary-. 

Although  this  regulation  will  prevent 
traffic  from  moving  withm  a  portion  of 
Boston  Harbor  during  EV  transits,  the 
effect  of  this  regulation  will  not  be 
significant  due  to  the  minimal  time  that 
vessels  will  be  restricted  from  the  area. 
Further,  vessels  can  pass  safely  around 
the  zones  at  most  points  in  the  Harbor, 
vessels  will  only  have  to  wait  a  short 
time  for  the  EV  to  pass  if  they  cannot 
safely  pass  outside  the  zones,  and 
advance  notifications  will  be  made  to 
the  local  maritime  community  by 
marine  information  broadcasts. 
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Small  Entities 

Under  tiie  Regulatory  Flexibility  Act 
(5  U.S.C.  60t-612),  the'  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  interim  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Boston  Harbor 
during  EV  transits.  This  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
due  to  the  following  factors:  (1)  The 
minimal  time  that  vessels  will  be 
restricted  from  the  area  of  the  zones.  (2) 
vessels  can  pass  safely  around  the  zones 
at  most  points  in  Boston  Harbor,  (3) 
vessels  will  only  have  to  wait  a  short 
time  for  the  EV  to  pass  if  they  cannot 
safely  pass  outside  the  zones,  (4)  and 
advance  notifications  will  be  made  to 
the  local  maritime  community  by 
marine  information  broadcasts.  If  you 
think  that  your  business,  organization, 
or  govenunental  jurisdiction  qualifies  as 
a  small  entity  and  that  this  interim  rule 
would  have  a  significant  economic 
impact  on  it,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  interim 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
govenunental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LT  Dave  Sherry  at  the  address  listed 
under  ADDRESSES. 

Collection  of  Information 

This  interim  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 


Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  interim 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  interim  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  interim  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Heedth  Risks  and  Safety 
Risks.  This  interim  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  interim  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that,  under  figxire  2- 
1.  (34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 


documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.114  to  read  as  follows: 

§165.114    Safety  and  Security  Zones: 
Escorted  Vessels— Boston  Hart>or, 
Massachusetts. 

(a)  Location.  The  following  waters 
within  the  Boston  Captain  of  the  Port 
Zone,  1000  yards  ahead  and  astern,  and 
100  yards  on  each  side  of  any 
designated  escorted  vessel,  are 
established  as  safety  and  security  zones: 
All  waters  of  Boston  Inner  Harbor, 
including  the  waters  of  the  Mystic 
River,  Chelsea  River,  and  Reserved 
Channel  west  of  a  line  running  from 
Deer  Island  Light,  at  position  42°20'25'' 
N.  070°57'15''  W,  to  Long  Island,  at 
position  42°19'48''  N.  070°57'15"  W.  and 
west  of  the  Long  Island  Bridge,  running 
from  Long  Island  to  Moon  Head. 

(b)  Escorted  vessels  defined.  For  the 
purposes  of  this  section,  escorted 
vessels  operating  in  Boston  Harbor 
include  the  following:  Any  vessels 
deemed  to  be  in  need  of  escort 
protection  by  the  Captain  of  the  Port, 
Boston  for  security  reasons  or  under 
other  circumstances. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §§  165.23  and  165.33  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  persoimel.  On-scene  Coast  Guard 
patrol  persoimel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 
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Dated:  .^pril  12,  2002. 
B.M.  Salerno, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port,  Boston,  Massachusetts. 

[FR  Doc.  02-10407  Filed  4-26-02:  8:45  am] 

BILLING  CODE  4910-1S-U 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  02-009] 
RIN2115-AA97 

Safety  Zone;  California  and  Arizona 
Border  on  ttie  Colorado  River 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  Colorado 
River  between  California  and  Arizona. 
This  safety  zone  will  be  established  to 
close  a  portion  of  the  Colorado  River  for 
an  exercise  conducted  by  the  United 
States  Marine  Corps.  Persons  and 
vessels  will  be  restricted  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone,  unless 
authorized  by  the  Captain  of  the  Port, 
the  Imperial  County  Sheriff  or  the  La 
Paz  County  Sheriff. 

DATES:  This  rule  is  effective  from  6  a.m. 
(MST)  April  18  through  6  p.m.  May  1, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [COTP  San  Diego  02-009]  and 
are  available  for  inspection  or  copying 
at  Marine  Safety  Office  San  Diego,  2716 
North  Harbor  Drive,  San  Diego,  CA 
92101-1064.between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays, 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Mvuai,  USCG,  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C.  553(b)(B),  the  Coast 
Guard  finds  good  cause  exists  for  not 
publishing  an  NfPRM.  Publishing  an 
NPRM  would  be  contrary  to  public 
policy  because  immediate  action  is 
needed  to  protect  mariners  from 
potential  hazards  associated  with  the 
Marine  Corps'  exercises.  The  final 
schedule  for  this  event  was  not  finalized 


and  communicated  to  the  Coast  Guard 
in  sufficient  time  to  allow  for  a 
comment  period. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 
Register.  Information  regarding  the 
precise  location  and  other  logistical 
details  surrounding  the  event  were  not 
provided  until  a  date  fewer  than  30  days 
before  the  event.  Delaying  the  effective 
date  of  this  rule  would  be  contrarv-  to 
the  public  interest  and  would  not  allow 
the  Coast  Guard  to  aid  in  maintaining 
the  safety  of  the  exercise  participants 
and  users  of  the  waterway. 

Background  and  Purpose 

This  safety  zone  is  necessar\'  to  close 
a  portion  of  a  navigable  waterway  for  an 
exercise  conducted  by  the  U.S.  Marine 
Corps  on  the  Colorado  River  between 
Yuma,  Arizona  and  Blythe,  California. 
This  event  will  take  place  April  18-19, 
22-26,  29-30,  2002  and  May  1.  2002 
from  6  a.m.  to  6  p.m.  (MST).  This 
exercise  will  include  the  placement  of  a 
temporary  bridge  linking  the  California 
side  to  the  Arizona  side  of  the  river,  the 
transportation  of  military  equipment, 
and  the  movement  of  Marine  Corps 
personnel. 

The  safety  zone  includes  a  400-yard 
radius  around  the  following  coordinate: 
33°22'49"  N  and  114°42'22"  W.  The 
closure  of  this  section  of  the  Colorado 
River  is  necessary  to  prevent  vessel 
traffic  from  transiting  near  the  Marine 
Corps  exercise  and  transiting  under  the 
temporary  bridge.  This  temporary  safety 
zone  is  also  necessary  to  provide  for  the 
safety  of  the  Marine  Corps  personnel, 
military  equipment,  and  the  temporary' 
bridge  and  also  to  protect  other  vessels 
and  users  of  the  waterway.  Persons  and 
vessels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port  or 
his  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT){44  FR  11040,  Februan.'  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulator)'  Evaluation  is 
urmecessary. 


Small  Entities 

Under  the  Regulator.-  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  exercise  will  be  located  in  Cibola 
National  Wildlife  Refuge,  which  should 
not  affect  any  small  entities,  and  the 
Coast  Guard  is  unfamiliar  with  any 
commercial  vessel  traffic  that  transits 
through  this  section  of  the  Colorado 
River. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Busmess 
Regulator)'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
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Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 


environmental  documentation,  because 
we  are  establishing  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  From  6  a.m.  April  18,  2002  through 
6  p.m.  May  1,  2002,  add  new  §  165.T11- 
041  to  read  as  follows: 

§  1 65.T1 1  -041     Safety  Zone:  Colorado 
River  t>etween  Yuma,  Arizona  and  BIythe, 
California. 

(a)  Location.  The  safety  zone  consists 
of  the  navigable  waters  of  the  Colorado 
River,  between  Yuma,  Arizona  and 
BIythe,  California,  enclosed  by  a  400- 
vard  radius  of  the  following  coordinate: 
'33°22'49"  N  and  114°42'22"  W. 

(b)  Effective  Dates.  This  safety  zone 
will  be  enforced  from  6  a.m.  to  6  p.m. 
(MST)  on  the  following  dates:  April  18 
through  19,  April  22  through  26,  April 
29  through  30,  2002  and  May  1,  2002. 
If  the  event  concludes  prior  to  the 
scheduled  termination  time,  the  United 
States  Marine  Corps,  La  Paz  County 
Sheriff  or  Imperial  County  Sheriff  will 
cease  enforcement  of  this  safety  zone. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  from  the  Patrol 
Commander,  Captain  Callanan,  USMC, 
who  may  be  contacted  via  cell  phone  at 
(909) 763-0066. 

Dated:  April  9.  2002. 
S.P.  Metruck, 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port.  San  Diego. 

(FR  Doc,  02-10469  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  4910-1 5-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  26 

[WT  Docket  No.  00-32;  FCC  02-47] 

The  4.9  GHz  Band  Transferred  From 
Federal  Government  Use 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule:  delay  of  effective 
date. 

SUMMARY:  This  document  delays  the 
effective  date  of  the  Second  Report  and 
Order,  published  April  9.  2002,  (67  FR 
17009)  from  May  9.  2002  to  May  13, 
2002.  The  Second  Report  and  Order 
allocated  50  megahertz  of  spectrum  in 
the  4940-4990  band  (4.9  GHz  band)  for 
fixed  and  mobile  services  (except 
aeronautical  mobile  service)  and 
designated  this  band  for  use  in  support 
of  public  safety.  Due  to  unforeseen 
delays  in  the  Federal  Register 
publication  of  a  final  action  that  also 
revised  page  55  of  the  Table  of 
Frequency  Allocations,  47  CFR  2.106, 
the  Commission  has  determined  that  the 
effective  date  of  the  Second  Report  and 
Order  must  be  delayed  from  May  9, 
2002  to  May  13,  2002.  This  action  will 
allow  page  55  to  be  printed  in  the 
correct  sequence. 

DATES:  The  effective  date  for  the  Second 
Report  and  Order  amending  47  CFH 
parts  2  and  26.  published  April  9,  2002, 
67  FR  17009.  is  delayed  until  May  13. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Genevieve  Augustin,  Esq., 
guagusti@fcc.gov,  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION:  The 
ConMnission  adopted  a  Second  Report 
and  Order,  WT  Docket  No.  00-32,  FCC 
02-47,  on  February  14,  2002,  and 
released  on  February  27,  2002.  An 
effective  date  of  May  9,  2002,  was  set  by 
the  Commission,  67  FR  17009,  April  9, 
2002.  The  Second  Report  and  Order 
allocated  50  megahertz  of  spectrum  in 
the  4940-4990  MHz  band  (4.9  GHz 
band)  for  fixed  and  mobile  services 
(except  aeronautical  mobile  service)  and 
designates  this  band  for  use  in  support 
of  public  safety.  The  allocation  and 
designation  provide  Public  safety  users 
with  additional  spectrum  to  support 
new  broadband  applications.  This 
document  delays  that  effective  date 
from  May  9,  2002,  until  May  13,  2002. 
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List  of  Subjects 

47CFRPart2 
Communications  equipment.  Radio. 

47  CFR  Part  26 

Communications  common  carriers, 
Radio. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

(FR  Doc.  02-10475  Filed  4-2&-02;  8:45  am) 
BILUNG  CODE  6712-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Docket  No.  01 082321 S-2078-02;  I.D. 
071 701 C] 

RIN  0648-AK70 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasica;  Individual  Fishing 
Quota  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  54  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Grovmdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area,  Amendment 
54  to  the  FMP  for  Groundfish  of  the  Gulf 
of  Alaska  (Amendments  54/54),  and  an 
amendment  to  the  Pacific  halibut 
commercial  fishery  regulations  for 
waters  in  and  off  Alaska.  These 
amendments  make  three  changes  in  the 
Individual  Fishing  Quota  (IFQ)  Program 
to:  (1)  Allow  a  quota  share  (QS)  holder's 
indirect  ownership  or  affiliation  to  a 
vessel,  through  corporate  or  other 
collective  ties,  to  substitute  for  vessel 
ownership  in  the  QS  holder's  own  name 
for  purposes  of  hiring  a  skipper  to  fish 
the  QS  holder's  IFQ;  (2)  revise  the 
definition  of  "a  change  in  the 
corporation  or  partnership"  to  include 
language  that  explicitly  specifies  the 
point  at  which  estates  holding  initial 
allocations  of  QS  must  transfer  the  QS 
to  a  qualified  individual;  and  (3)  revise 
sablefish  use  limits  to  be  expressed  in 
QS  units  rather  than  as  percentages  of 
the  QS  pool.  This  action  is  intended  to 
improve  the  effectiveness  of  the  IFQ 
Program  and  is  necessary  to  promote  the 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 


Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act)  with  respect  to  the  IFQ 
fisheries. 

DATES:  DATES:  Effective  May  29.  2002. 
ADDRESSES:  Copies  of  Amendments  54/ 
54,  the  Regulatorv'  Impact  Review  and 
the  Initial  Regulatory  Flexibility 
Analysis  (IRFA),  and  Final  Regulaton.- 
Flexibility  Analysis  (FRFA)  prepared  for 
this  final  rule  may  be  obtained  from  Sue 
Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802.  Attn:  Lori  Gravel- 
Duvall. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Merrill,  907-586-7228  or  email  at 
glenn.merrill@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  IFQ  Program,  a  limited  access 
management  system  for  the  fixed  gear 
Pacific  halibut  [Hippoglossus 
stenolepis]  and  sablefish  (Anoplopoma 
fimbria)  fisheries  off  Alaska,  was 
approved  by  NMFS  in  January  1993. 
and  fully  implemented  beginning  in 
March  1995.  The  IFQ  Program  limits 
access  to  the  halibut  and  sablefish 
fisheries  to  those  persons  holding  QS  in 
specific  management  regions.  The  IFQ 
Program  for  the  sablefish  fishery  is 
implemented  by  the  FMPs  and  Federal 
regulations  under  authority  of  the 
Magnuson-Stevens  Act.  The  IFQ 
Program  for  the  halibut  fishery  is 
implemented  by  Federal  regulations 
under  the  authority  of  the  Halibut  Act. 

A  detailed  discussion  providing 
specific  examples  of  the  effect  of  this 
final  rule  on  the  IFQ  Program  may  be 
found  in  the  preamble  to  the  proposed 
rule,  published  October  12,  2001  (66  FR 
52090). 

Indirect  Vessel  Ownership 

The  IFQ  Program  contains  a  number 
of  provisions  designed  to  promote  an 
owner-operator  IFQ  fishing  fleet.  An 
exception  to  the  owner-operator 
provisions  allows  initial  recipients  of 
category  B,  C,  or  D  (catcher  vessel)  QS 
(hereafter  QS  holder)  to  hire  a  skipper 
to  fish  the  IFQ  derived  from  the  QS, 
provided  the  QS  holder  owns  at  least  20 
percent  of  the  vessel  on  which  the  IFQ 
is  being  used  to  fish  for  IFQ  species. 
This  final  rule  will  allow  a  QS  holder 
to  substitute  indirect  ownership  of  a 
vessel  through  corporate  or  other  ties  for 
direct  vessel  ownership  by  the  QS 
holder  for  purposes  of  hiring  a  skipper 
to  fish  the  QS  holder's  IFQ.  This  final 
rule  also  will  allow  corporate  QS 
holders  to  employ  a  hired  skipper  on  a 
vessel  owned  by  a  shareholder  in  the 
corporation.  The  purpose  of  this  action 


is  to  revise  IFQ  Program  regulations  to 
explicitly  reflect  management  practices 
that  have  been  in  effect  since  the  IFQ 
Program  started  in  1995, 

This  final  rule  allows  a  QS  holder  to 
continue  to  hire  a  skipper  through  a 
corporation  or  partnership  provided  that 
certain  minimum  levels  of  vessel 
ownership  are  maintained  by  an 
individual  QS  holder  who  is  a 
shareholder  in  a  corporation  or  a  partner 
in  a  partnership.  Existing  regulations 
require  an  individual  QS  holder  to 
maintain  a  minimum  of  20-percent 
ownership  interest  in  the  vessel  (see  64 
FR  24960.  May  10.  1999)  These 
regulations  prevent  a  QS  holder  from 
employing  a  hired  skipper  unless  the 
QS  holder  directly  owns  at  least  20 
percent  of  the  vessel  on  which  the  hired 
skipper  will  fish  the  QS  holder's  IFQ. 

This  final  rule  extends  the  20-percent 
ownership  standard  to  QS  holders  who 
indirectly  own  a  vessel  through  a 
corporation,  partnership,  or  other  entity. 
For  example,  a  QS  holder  who  is  a 
shareholder  in  a  corporation  will  be 
allowed  to  employ  a  hired  skipper  to 
fish  his  or  her  IFQ  aboard  a  vessel 
wholly  owned  by  that  corporation 
provided  that  the  QS  holder  had  at  least 
20-  percent  ownership  in  the 
corporation  that  owns  the  vessel.  This 
means  a  QS  holder  can  meet  the  20- 
percent  minimum  ownership  standard 
indirectly  as  a  shareholder  of  a 
corporation,  a  partner  in  a  partnership, 
or  a  member  of  another  entity.  However, 
this  final  rule  prevents  a  QS  holder  from 
employing  hired  skippers  through 
corporations  in  which  they  are  nominal 
shareholders. 

Minimum  ownership  interest  is 
determined  by  multiplying  the 
percentage  of  ownership  that  a  QS 
holder  has  in  a  corporation,  partnership, 
or  other  entity  by  the  percentage  of 
ownership  that  a  corporation, 
partnership,  or  other  entity  has  in  the 
vessel  on  which  a  hired  skipper  is 
employed.  This  final  rule  codifies  the 
existing  management  policy  and 
methodology  currently  used  by  NMFS 
to  determine  the  ownership  interest  a 
QS  holder  has  in  a  vessel.  The  following 
are  two  examples  of  how  this  final  rule 
will  be  implemented: 

Example  1   A  QS  holder  owns  20  percent 
of  a  corporation  and  that  corporation  wholly 
owns  a  vessel  That  QS  holder  would  be 
allowed  to  employ  a  hired  skipper  aboard  the 
vessel  owned  by  the  corporation  because  20- 
percent  ownership  interest  in  the  corporation 
multiplied  by  a  100-  percent  corporate 
ownership  in  the  vessel  equals  a  20-percent 
ownership  interest  by  the  QS  holder  in  the 
vessel.  (0.2  X  10  =  0^2  or  20  percent) 

Example  2:  A  QS  holder  owns  50  percent 
of  a  corporation  and  that  corporation  owns 
30  percent  of  a  vessel.  That  QS  holder  would 
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not  be  allowed  to  employ  a  hired  skipper 
aboard  the  vessel  owned  by  the  corporation 
because  50-peri:ent  ownership  interest  in  the 
corporation  multiplied  by  a  30-percent 
corporate  ownership  in  the  vessel  equals  a 
15-percent  ownership  interest  by  the  QS 
holder  in  the  vessel.  (0..t  X  0.3  =  0.1.5  or  15 
percent) 

This  final  rule  holds  individual  QS 
holders  who  are  indirect  corporate 
vessel  owners  to  the  same  ownership 
standards  as  those  required  of  direct 
individual  vessel  owners.  This  will 
allow  existing  business  practices  to 
continue  since  many  QS  holders  own 
their  vessels  through  a  corporation  to 
minimize  personal  liability.  Without 
this  final  rule,  QS  holders  would  be 
unable  to  meet  minimum  standards  for 
direct  vessel  ownership  while 
maintaining  the  advantages  that 
corporate  vessel  ownership  provides. 

Likewise,  this  final  rule  allows 
corporations,  partnerships,  or  other 
entities  that  are  QS  holders  to  employ 
a  hired  skipper  on  board  a  vessel  owned 
by  a  shareholder.  This  final  rule 
requires  the  corporate  QS  holder  to 
maintain  certain  minimum  levels  of 
interest,  or  affiliation,  with  the  vessel  on 
which  a  hired  skipper  is  employed. 
However,  this  final  rule  does  not  require 
the  corporate  QS  holder  to  maintain  an 
ownership  interest  in  the  shareholder's 
vessel. 

Minimum  interest,  or  affdiation,  is 
determined  by  multiplying  the 
percentage  of  ownership  that  a  person 
has  in  a  corporation,  partnership,  or 
other  entity  by  the  percentage  of 
ownership  that  person  has  in  the  vessel 
on  which  a  hired  skipper  is  employed. 
Again,  this  final  rule  codifies  the 
existing  management  policy  and 
methodology  used  by  NMFS  for  this 
situation.  The  following  are  two 
examples  of  how  this  final  rule  will  be 
implemented: 

Example  1:  A  corporation  is  a  QS  holder. 
A  shareholder  owns  50  percent  of  that 
corporation  and  that  shareholder  owns  50 
percent  of  a  vessel.  The  corporate  QS  holder 
would  be  allowed  to  employ  a  hired  skipper 
aboard  the  vessel  owned  by  the  shareholder 
because  50  percent  interest  in  the  corporation 
by  the  shareholder  multiplied  by  a  50- 
percent  ownership  in  the  vessel  by  the 
shareholder  equals  a  25-percent  interest,  or 
affiliation,  by  the  corporate  QS  holder  in  the 
shareholder's  vessel.  (0.5  X  0.5  =  0.25  or  25 
percent) 

Example  2:  A  corporation  is  a  QS  holder. 
A  shareholder  owns  80  percent  of  that 
corporation  and  that  shareholder  owns  10 
percent  of  a  vessel.  The  corporate  QS  holder 
would  not  be  allowed  to  employ  a  hired 
skipper  aboard  the  vessel  owned  by  the 
shareholder  because  80-percent  interest  in 
the  corporation  by  the  shareholder 
multiplied  by  a  10-percent  ownership  in  the 
vessel  by  the  shareholder  equals  an  8-percent 
interest,  or  affiliation,  by  the  corporate  QS 


holder  in  the  shareholder's  vessel.  (0.8  X  0.1 
=  0.08  or  8  percent) 

Revising  the  Definition  of  a  Change  in 
Corporation  or  Partnership 

To  prevent  excessive  consolidation  of 
QS  and  promote  an  owner-operator  IFQ 
fleet,  the  IFQ  Program  restricts  the 
extent  to  which  corporations, 
partnerships,  and  other  collective 
entities  can  hold  catcher  vessel  QS.  The 
regulations  pertaining  to  collective  QS 
holdings  provide  that  any  'change"  in 
a  corporation,  partnership,  or  other 
entitv.  will  cause  the  QS  to  cease 
generating  annual  IFQ  for  harvesting 
IFQ  halibut  or  sablefish  until  the  QS  is 
transferred  to  a  qualified  individual  (see 
50  CFR  679.42(j)).  The  regulations 
define  a  "change"  in  a  corporation, 
partnership,  or  other  collective  entity  to 
mean  the  addition  of  a  shareholder  or 
partner  to  the  collective  entity.  By 
defining  such  a  "change,  "  the  Council 
clearlv  expressed  its  intent  to  limit  the 
abilitv  of  collective  entities  to  hold 
catcher  vessel  QS  and  use  indefinitely 
the  resulting  IFQ. 

This  final  rule  revises  the  definition 
of  "a  change  in  the  corporation  or 
partnership"  to  state  that  for  estates 
holding  QS.  a  "change"  occurs  with  the 
final  or  summary  distribution  of  the 
estate.  The  effective  date  of  that  change 
is  the  date  of  determination  of  a  legal 
heir,  if  the  previous  QS  holder  died 
intestate,  or  the  date  of  the  order  for 
distribution  of  the  estate,  if  the  previous 
QS  holder  had  testamentary  documents. 
Under  this  final  rule,  the  estate  is 
required  to  transfer  any  estate-held  QS 
tq  a  qualified  individual  upon  a  change 
in  the  estate.  This  final  rule  limits  the 
ability  of  estates  to  hold  QS  and  fish  the 
resulting  IFQ  indefinitely  and  thereby 
meets  the  intent  of  the  IFQ  Program  and 
the  Council  to  maintain  an  owner- 
operator  fleet  in  the  fixed  gear  fisheries 
for  Pacific  halibut  and  sablefish. 

Sablefish  Use  Limits 

The  IFQ  Program  limits  the  amount  of 
QS  a  person  may  use  to  harvest  IFQ 
species.  In  the  original  implementing 
regulations  for  the  IFQ  Program  (58  FR 
59375,  November  9.  1993).  use  limits 
are  expressed  as  percentages  of  the  QS 
pool.  "The  total  amount  of  QS  is  used  as 
a  basis  for  the  annual  determination  of 
IFQ  for  each  QS  holder.  Because  the  size 
of  the  QS  pool  may  vary  from  year  to 
year,  a  use  limit  expressed  as  a 
percentage  of  the  QS  pool  results  in  a 
variable  use  limit.  Consequently,  a 
fisherman's  QS  holdings  that  have 
reached  the  limit  in  one  year  may 
actually  exceed  the  limit  in  a 
subsequent  year  without  the  fisherman 
having  acquired  any  additional  QS.  In 


1997.  all  halibut  use  limits  were  revised 
to  be  expressed  in  numbers  of  QS  units 
based  on  the  1996  QS  pool  (62  FR  7947, 
February  21,  1997).  The  revised  halibut 
use  limits  provide  a  fixed  limit  that  does 
not  change  according  to  the  size  of  the 
QS  pool. 

Tnis  final  rule  standardizes  the 
application  of  use  limits  for  halibut  and 
sablefish.  This  provides  sablefish  QS 
holders  with  the  same  benefit  of  a  stable 
use  limit  so  that  they  can  manage  their 
fishing  businesses  in  a  more  rational 
manner.  This  final  rule  revises  the 
sablefish  use  limit  percentages  to 
3,229,721  units  of  sablefish  QS,  and  the 
IFQ  regulatory  area  SE  sablefish  use 
limit  percentages  to  688,485  units  of 
sablefish  QS. 

This  final  rule  does  not  change  the 
amount  of  QS  that  a  person  could  use. 
It  simply  sets  those  limits  in  QS  units, 
instead  of  as  a  percentage  of  the  QS 
pool. 

Changes  From  the  Proposed  Rule 

NMFS  invited  public  comment  on  the 
proposed  rule  implementing 
Amendments  54/54  from  October  12. 
2001,  through  November  26,  2001  (66 
FR  52090.  October  12,  2001).  No 
comments  were  received. 

During  the  course  of  preparing  this 
final  rule,  several  corrections  were  made 
to  the  final  rule  to  better  reflect  the 
original  intent  of  Amendments  54/54. 
The  changes  made  in  this  final  rule 
correctly  reflect  the  intent  of  the 
Council  and  previous  regulatory  action 
approved  by  NMFS.  These  changes  also 
reflect  the  current  management 
practices  used  by  NMFS  when 
determining  the  level  of  indirect 
ownership  or  corporate  affiliation  that 
must  exist  between  the  QS  holder  and 
the  vessel  on  which  a  hired  skipper  is 
employed.  These  changes  correct  the 
mathematical  methodology  used  to 
determine  the  level  of  indirect 
ownership  or  affiliation  and  do  not 
affect  the  nature  of  the  proposed  rule  or 
the  intent  of  the  Council. 

The  first  change  in  the  final  rule 
regulatory  language  concerns  the 
determination  of  ownership  interest  for 
purposes  of  meeting  the  20-percent 
minimum  ownership  interest 
requirement.  The  regulatory  language  in 
the  proposed  rule  (66  FR  52090,  October 
12,  2001)  for  50  CFR  679.42(i)(3)  did  not 
adhere  to  the  Council's  intent  to  require 
that  initial  recipients  of  category  B.  C, 
or  D  quota  share  must  maintain  a 
minimum  of  a  20-percent  ownership 
interest  in  the  vessel  that  employs  a 
hired  skipper.  The  proposed  rule 
regulatory  language  did  not  use  a 
multiplicative  approach  for  purposes  of 
determining  the  level  of  indirect 
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ownership.  Currently,  NMFS  uses  a 
multiplicative  rule  for  determining  the 
level  of  interest  or  corporate  affiliation 
that  must  exist  between  the  QS  holder 
and  the  vessel  on  which  a  hired  skipper 
is  employed.  The  final  rule  language  has 
been  changed  to  adhere  to  the  existing 
management  practices  that 
Amendments  54/54  were  intended  to 
codify. 

The  second  change  in  the  final  rule 
regulatory  language  changes  the 
numbering  of  a  new  paragraph  at  50 
CFR  679.42(j)(6)  to  50  CFR  679.42(jK7). 
The  Code  of  Federal  Regulations  was 
amended  recently  to  include  a 
paragraph  (j){6),  and  the  new  paragraph 
in  the  final  rule  is  added  at  (j)(7)  of  § 
679.42. 

The  third  change  in  the  final  rule 
regulatory  language  concerns  the  use  of 
a  hired  skipper  aboard  a  vessel  that  is 
owned  by  an  individual  that  has  an 
affiliation  with  a  corporate  QS  holder 
through  membership  in  a  corporation, 
partnership,  or  other  entity.  The 
regulatory  language  in  the  proposed  rule 
(66  FR  52090,  October  12.  2001)  for  50 
CFR  679.42(j)(6)  (now  (j)(7))  did  not 
adhere  to  the  Council's  intent  to  require 
that  initial  recipients  of  category  B,  C, 
or  D  QS  must  maintain  a  minimum  20- 
percent  interest  in  the  vessel  before 
those  initial  QS  recipients  could  hire  a 
skipper  to  fish  their  IFQ  on  that  vessel. 
The  proposed  rule  regulatory  language 
did  not  use  a  multiplicative  approach 
for  purposes  of  determining  the  level  of 
indirect  ownership.  Currently,  NMFS 
uses  a  multiplicative  rule  for 
determining  the  level  of  interest  or 
corporate  affiliation  that  must  exist 
between  the  QS  holder  and  the  vessel 
on  which  a  hired  skipper  is  employed. 
The  final  rule  language  has  been 
changed  to  adhere  to  the  existing 
management  practices  that 
Amendments  54/54  were  intended  to 
codify. 

The  foiuth  change  clarifies  that  the 
effective  date  of  a  change  for  purposes 
of  transferring  estate-held  QS  to  a 
qualified  individual  includes  situations 
when  a  person  dies  intestate  (date  of 
determination  of  a  legal  heir)  and  when 
a  person  dies  with  testamentary 
documents  (date  of  the  order  for 
distribution  of  the  estate).  Regulatory 
text  was  added  to  §  679.42(j)(3)  to 
reflect  that  clarification. 

All  the  changes  in  the  regulatory 
language  from  the  proposed  rule  are 
consistent  with  Council  intent.  Failing 
to  make  these  changes  would  frustrate 
Council  intent  to  maintain  an  owner- 
operator  component  to  the  IFQ  fishery 
and  maintain  more  than  a  nominal 
relationship  between  the  QS  holder  and 
the  vessel  on  which  a  hired  skipper  is 


employed.  These  changes  are 
corrections  to  the  regulatory  language 
describing  the  methodology  used  to 
determine  interest  in  a  vessel.  These 
clarifications  do  not  represent  new 
policy  and  are  necessary  to  reflect  the 
current  management  practices  used  by 
NMFS  to  determine  the  level  of  indirect 
ownership  or  corporate  affiliation  that 
must  exist  between  the  QS  holder  and 
the  vessel  on  which  a  hired  skipper  is 
employed. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  these  FMP 
amendments  for  sablefish  and 
regulatory  amendments  for  Pacific 
halibut  are  necessary  for  the 
conservation  and  management  of  the 
Pacific  halibut  and  sablefish  fixed-gear 
IFQ  fishery  and  that  they  are  consistent 
with  the  Magnuson-Stevens  Act,  Halibut 
Act.  and  other  applicable  laws. 

NMFS  prepared  a  FRFA  that  describes 
the  impact  this  final  rule  would  have  on 
small  entities.  A  copy  of  this  analysis  is 
available  from  NMFS  (see  ADDRESSES). 

This  final  rule  makes  three  changes  tc 
the  IFQ  program  that  are  necessary  to 
ensure  the  program  continues  to  be 
managed  in  a  manner  intended  by  the 
Council.  These  changes  (1)  specify  the 
vessel  ownership  level  for  purposes  of 
hiring  a  skipper  to  fish  the  QS  holder's 
IFQ;  (2)  revise  the  definition  of  "a 
change  in  the  corporation  or 
partnership"  to  clarify  when  estates 
must  distribute  QS  being  held;  and  (3) 
revise  sablefish  QS  limit  to  be  expressed 
as  a  specific  number  rather  than  as  a 
percentage.  The  overall  impact  of  these 
amendments  on  small  entities  is  as 
follows:  First,  the  indirect  ownership 
provisions,  while  conceivably  keeping 
some  QS  off  the  open  market,  will 
provide  fishermen  who  hold  initial 
allocations  of  catcher  vessel  QS  an 
additional  option  for  using  their  QS; 
second,  the  change  in  the  definition  of 
a  "change  in  the  corporation  or 
partnership"  to  include  language 
specific  to  estates  will  benefit  small 
entities  by  placing  more  QS  on  the 
market  than  would  otherwise  occur 
when  estates,  as  with  all  non-individual 
non-corporate  entities,  eventually  divest 
themselves  of  QS;  and  finally,  the 
revision  of  the  sablefish  QS  use  limits 
will  allow  QS  holders  to  manage  their 
QS  holdings  more  efficiently  by 
providing  a  stable  use  limit  that  does 
not  change  with  changes  in  the  QS  pool. 

These  actions  would  potentially  affect 
all  holders  of  initially  allocated  QS  in 
categories  B,  C.  or  D  in  the  IFQ  Program. 
The  maximum  number  of  affected 
fishermen  could  be  approximately  3.900 
persons,  both  individual  and  collective 


entities,  who.  as  of  January  2001.  hold 
category  B.  C,  or  D  category  QS  and,  by 
virtue  of  having  received  initial 
allocations,  are  eligible  to  hire  skippers. 
The  impact  of  this  action  would  be  to 
create  explicit  regulatory  authority  for 
current  NMFS  policy.  This  would  give 
QS  holders,  whether  collective  entities 
or  individuals  who  are  partners  or 
shareholders  in  collectively  owned 
vessels,  an  additional  option  to  use  the 
hired  skipper  provisions  of  the  IFQ 
Program.  At  present.  NMFS  has  no 
reliable  data  indicating  how  many 
individual  QS  holders  may  be 
shareholders  or  partners  in  collective 
entities  or  how  many  collective  entities 
may  have  individual  members  who  own 
fishing  vessels.  These  data  are  not 
currently  collected  as  they  are  not 
required  for  managing  the  existing 
program.  Also,  at  present.  NMFS  does 
not  have  available  the  full  data 
necesseiry  to  determine  the  extent  to 
which  this  action  may  impact  small 
entities. 

The  IRFA  considered  alternatives  that 
would  have  maintained  the  status  quo 
or  adopted  the  changes  described  m  this 
action  and  analyzed  the  effect  of  those 
alternatives  on  small  entities.  The 
alternatives  considered  in  the  IRFA 
were  developed  in  response  to  public 
comments  and  participation  in  the 
Council  process.  The  changes  described 
in  this  final  rule  are  the  same  as  the 
alternative  developed  in  the  IRFA. 
NMFS  is  not  aware  of  any  alternatives 
in  addition  to  those  considered  in  this 
action  that  would  accomplish  the 
objectives  of  the  Magnuson-Stevens  Act 
and  other  applicable  statutes  while 
further  minimizing  the  economic  impact 
of  the  rule  on  small  entities. 

No  public  comments  were  received 
during  the  comment  period  on  the  IRFA 
or  the  economic  impact  of  the  rule 
generally  and,  therefore,  no  changes 
were  made  to  the  analysis  based  on 
public  comment. 

No  new  reporting,  recordkeeping,  or 
compliance  requirements  are  imposed 
bv  this  final  rule. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Fart  679 

Alaska,  Fisheries.  Recordkeepmg  and 
reporting  requirements. 

Daled.  .April  2,3.  2002. 
)ohn  Oliver. 

Deputy  Assistant  Administrator  for 
Operations.  Sational  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 
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PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  1801  et 
seq.,  3631  et  seq..  Title  [I  of  Division  C.  Pub 
L.  105-277;  Sec.  3027.  Pub.  L.  106-31,  113 
Stat.  57;  16  U.S.C.  1540(f). 

2.  In  §  679.42.  paragraphs  (e),  ()){2). 
{j){3),  and  (j)(4)  are  revised,  and 
paragraphs  (i)(3)  and  (j)(7)  are  added  to 
read  as  follows. 

§  679.42    Limitations  on  use  of  QS  and  IFQ. 

*         «         «         ♦         * 

(e)  Sablefish  QS  Use.  (1)  No  person, 
individually  or  collectively,  may  use 
more  than  3,229,721  units  of  sablefish 
QS,  except  if  the  amount  of  a  person's 
initial  allocation  of  sablefish  QS  is 
greater  than  3,229,721  units,  in  which 
case  that  person  may  not  use  more  than 
the  amount  of  the  initial  allocation. 

(2)  In  the  IFQ  regulatory  area  east  of 
140°  W.  long.,  no  person,  individually 
or  collectively,  may  use  more  than 
688,485  units  of  sablefish  QS  for  this 
area,  except  if  the  amount  of  a  person's 
initial  allocation  of  sablefish  QS  is 
greater  than  688,485  units,  in  which 
case  that  person  may  not  use  more  than 
the  amount  of  the  initial  allocation. 
***** 

(i)  *  *  * 

(3)  The  exemption  provided  in 

paragraph  (i)(l)  of  this  section  may  be 


exercised  by  an  individual  on  a  vessel 
owned  by  a  corporation,  partnership,  or 
other  entity  in  which  the  individual  is 
a  shareholder,  partner,  or  member, 
provided  that  the  individual  maintains 
a  minimum  20  percent  interest  in  the 
vessel  owned  by  the  corporation, 
partnership,  or  other  entity.  For 
purposes  of  this  paragraph,  interest  in  a 
vessel  is  determined  as  the  percentage 
ownership  of  a  corporation,  partnership, 
or  other  entity  by  that  individual 
multiplied  by  the  percentage  of 
ownership  of  the  vessel  by  the 
corporation,  partnership,  or  other  entity. 

(i)  *  *  * 

(2)  For  purposes  of  this  paragraph  (j), 
"a  change"  means: 

(i)  for  corporations  and  partnerships, 
the  addition  of  any  new  shareholder(s) 
or  partner(s),  except  that  a  court 
appointed  trustee  to  act  on  behalf  of  a 
shareholder  or  partner  who  becomes 
incapacitated  is  not  a  change  in  the 
corporation  or  partnership;  or 

(ii)  for  estates,  the  final  or  summary 
distribution  of  the  estate. 

(3)  The  Regional  Administrator  must 
be  notified  of  a  change  in  the 
corporation,  partnership,  or  other  entity 
as  defined  in  this  paragraph  (j)  within 
15  days  of  the  effective  date  of  the 
change.  The  effective  date  of  change,  for 
purposes  of  this  paragraph  (j),  is  the 
date  on  which  the  new  shareholder(s)  or 
partner(s)  may  realize  any  corporate 
liabilities  or  benefits  of  the  corporation 


or  partnership  or,  for  estates,  the  date  of 
the  determination  of  a  legal  heir  to  the 
estate,  or  the  date  of  the  order  for 
distribution  of  the  estate. 

(4)  QS  assigned  to  vessel  categories  B, 
C,  or  D  and  IFQ  resulting  from  that  QS 
held  in  the  name  of  a  corporation, 
partnership,  or  other  entity  that 
changes,  as  defined  in  this  paragraph, 
must  be  transferred  to  an  individual,  as 
prescribed  in  §  679.41  of  this  part, 
before  it  may  be  used  at  any  time  after 
the  effective  date  of  the  change. 
***** 

(7)  The  exemption  provided  in 
peiragraph  (j)  of  this  section  may  be 
exercised  by  a  corporation,  partnership, 
or  other  entity  on  a  vessel  owned  by  a 
person  who  is  a  shareholder  in  the 
corporation,  partnership,  or  other  entity, 
provided  that  the  corporation, 
partnership,  or  other  entity  maintains  a 
minimum  of  20  percent  interest  in  the 
vessel.  For  purposes  of  this  paragraph, 
interest  in  a  vessel  is  determined  as  the 
percentage  of  ownership  in  the 
corporation,  partnership,  or  other  entity 
by  that  person  who  is  a  shareholder  in 
the  corporation,  partnership,  or  other 
entity,  multiplied  by  the  percentage  of 
ownership  in  the  vessel  by  that  person 
who  is  a  shareholder  in  the  corporation, 
partnership,  or  other  entity. 
***** 

[FR  Doc.  02-10483  Filed  4-26-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-5] 

Proposed  Amendment  of  Class  D 
Airspace;  Marietta  Dobbins  ARfi  (NAS 
Atlanta),  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  Class  D  airspace  at  Marietta 
Dobbins  ARB  (NAS  Atlanta),  GA.  It  has 
been  determined  that  the  Marietta 
Dobbins  ARB  Class  D  airspace  be 
amended  to  provide  for  containment  of 
instrument  approach  procedures  within 
controlled  airspace.  Adequate 
controlled  airspace  should  be 
established  for  the  Airport  Surveillance 
Radar  (ASR)  Standard  Instrument 
Approach  Procedures  (SIAPs)  to 
Runways  (RWY)  11  and  29.  This  action 
would  amend  the  existing  Class  D 
airspace  by  adding  Class  D  airspace 
extensions  from  the  5.5 — mile  radius  to 
6.9  miles  to  the  east  and  west  of 
Marietta  Dobbins  ARB. 
DATES:  Comments  must  be  received  on 
orbeforeMay  29,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Docket  No. 
02-ASO-5.  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636.  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vvritten  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
ASO-5."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  conaments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region. 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASC)-520,  Air  Traffic 
Division,  P.O.  Box  20636.  Atlanta, 
Georgia  30320.  Communications  must 
identif>'  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advison,'  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  D  airspace  at  Marietta 
Dobbins  ARB  (NAS  Atlanta).  GA.  Class 
D  airspace  designations  for  airspace 
areas  extending  upward  from  the 
surface  of  the  earth  are  published  in 
Paragraphs  5000  of  F.^.^  Order  7400.91. 
dated  August  31,  2001.  and  effective 
September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FA.^  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar\-  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulators'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulator}-  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
onlv  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

.-Vuthoritv:  49  U.S  C.  106lg);  40103.  40113. 
40120;  E.O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.  p  :-l89. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9).  Airspace 
Designations  and  Reporting  Points, 
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dated  September  1,  2001,  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO  GA  D  Marietta  Dobbins  ARB  (NAS 
Atlanta).  GA  [REVISED] 

Dobbins  ARB  (NAS  Atlanta),  GA 

(Lat.  .33^54'55"  N.  Inng.  84-'30'59''  W) 
Cobb  County — McCollum  Field 

(Lat.  33=0b'47"N,  long.  84'^35'5.5'' W) 
Fulton  County — Brown  Field 

(Lat.  33"46''45"  N,  long.  84'31'17''  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.600  feet  MSL 
within  a  5.5 — mile  radius  of  Dobbins  ARB 
(NAS  Atlanta)  and  within  1.7  miles  each  side 
of  the  289"  bearing  and  the  109'  bearing  from 
the  Dobbins  .ARB.  extending  from  the  5.5 — 
mile  radius  to  6.9  miles  east  and  west  of  the 
airport;  excluding  that  airspace  northwest  of 
a  line  connecting  the  2  points  of  intersection 
with  a  4 — mile  radius  centered  on  Cobb 
County— McCollum  Field  and  the  5.5— mile 
radius  of  Dobbins  .\RB,  and  also  excluding 
that  airspace  south  of  a  line  connecting  the 
2  points  of  intersection  with  the  4 — mile 
radius  centered  on  Fulton  County  Airport — 
Brown  Field.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  College  Park,  Georgia,  on  April 
15,  2002. 
Wade  T.  Carpenter. 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  02-9851  Filed  4-26-02;  8:45  ami 

BILLING  CODE  49ia-13-M 

DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  02-AEA-04] 

Amendment  to  Class  D  Airspace, 
White  Plains,  NY 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  D  airspace  at  White  Plains. 
NY,  Controlled  airspace  extending 
upward  from  the  surface  to  but  not 
including  3000  feet  Mean  Sea  Level 
(MSL)  is  necessary  to  insure  continuous 
altitude  coverage  for  IFR  operations  to/ 
from  the  base  of  the  overlying  airspace. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 


DATES:  Comments  must  be  received  on 
or  before  May  29.  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520.  Docket  No, 
02-AEA-O4,  F.A.A.  Eastern  Region.  1 
Aviation  Plaza,  Jamaica.  NY  11434- 
4809.  The  official  docket  may  be 
examined  in  the  Office  of  the  Regional 
Counsel,  AEA-7.  F.A.A.  Eastern  Region. 
1  Aviation  Plaza.  Jamaica,  NY .11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza. 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch.  AEA-520 
F.A.A.  Eastern  Region,  1  Aviation  Plaza. 
Jamaica,  NY  11434-4809  telephone 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
F.A.A.  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AEA-04".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  chcuiged  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments,  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 


the  Regional  Counsel.  AEA-7,  F.A.A. 
Eastern  Region.  1  Aviation  Plaza. 
Jamaica.  NY.  11434-4809.      . 
Communications  must  identify'  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No, 
11-2 A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  area  at 
Westchester  County  Airport,  White 
Plains,  NY.  This  additional  controlled 
airspace  extending  outward  from  the  4,1 
mile  radius  of  the  Westchester  County 
Airport  up  to  but  not  including  3000 
feet  is  needed  to  accommodate  IFR 
operations  at  the  airport  for  aircraft  on 
the  final  approach  course  to  Runway  16, 
Class  D  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  are  published  in  Section 
5000  of  FAA  Order  7400..9J,  dated 
August  3,  2001,  and  effective  September 
16,  2001.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979)  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  4011,3, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp,,  p.  389, 

§71.1     [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  order  7400.9)  dated 
August  31.  2001.  and  effective 
September  16,  2001,  is  proposed  to  be 
amended  as  follows: 

Section  5,  Class  D  airspace  areas  extending 
upward  from  the  surface  of  the  earth. 


AEA  NY  D  White  Plains,  NY 

Westchester  Count v  Airport,  White  Plains. 
NY 
(Let.  41°  04'01"N..  long  73=  42'27"  W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  3000  feet  MSL 
within  a  4.1-radius  of  the  Westchester 
County  .•\irport  and  within  1.5  miles  each 
side  of  White  Plains'Westchesler  County  ILS 
northwest  localizer  course  extending  from 
the  4.1  mile  radius  to  8.1  miles  northwest  of 
the  airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  .\irmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  .\irport/ 
Facility  Directory. 


Issued  in  lamaica.  New  York  on  April  10. 
2002. 

F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  02-9948  Filed  4-26-02;  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-18] 

Proposed  Establishment  of  Class  E 
Airspace;  Callpatria,  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Calipatria,  CA.  The  establishment  of  an 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
RNAV  (GPS)  Runway  (RWY)  08  SIAP  to 
Cliff  Hatfield  Memorial  Airport, 
Calipatria,  CA  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 


feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  the  RNAV  (GPS)  RWY  08 
SIAP  to  Cliff  Hatfield  Memorial  Airport. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Cliff  Hatfield  Memorial 
Airport.  Calipatria,  CA. 
DATES:  Comments  must  be  received  on 
or  before  May  1.  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager.  Airspace  Branch.  AVVP-520. 
Docket  No.  01-A\VP-18.  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6007. 
15000  Aviation  Boulevard,  Lawndale. 
California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager.  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  leri 
Carson,  Air  Traffic  Airspace  Specialist, 
Airspace  Branch.  AWP-520.  Air  Traffic 
Division.  Western-Pacific  Region. 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard,  Lawndale, 
Cafifornia  90261. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AWP-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch.  Air 
Traffic  Division.  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  oach 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Anv  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace 
Branch.  15000  Aviation  Boulevard. 
Lawndale.  California  90261 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copv  of  Advisory  Circular  No. 
1 1-2A.  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Calipatria,  CA.  The  establishment  of  a 
RNAV  (GPS)  RWY  08  SIAP  at  Cliff 
Hatfield  Memorial  Airport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
RNAV  (GPS)  RWY  08  SIAP  to  Cliff 
Hatfield  Memorial  Airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  RNAV  (GPS)  RWY 
08  SIAP  to  Cliff  Hatfield  Memorial 
Airport.  Calipatria.  CA  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400  91  dated 
September  1.  2001.  and  effective 
September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1   The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequentlv  in  this  Order. 

The  FAA  has  determ'ined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  144 
FR  1 1034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
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routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AiRPSPACE  AREAS; 
ROUTES;  AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  401 13. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  2001.  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AWP  CA  E5    Calipatria,  CA  [NEW] 

Cliff  Hatfield  Memorial  Airport,  CA 
(Lat.  33°07'47"N,  long.  115°31'18"  W) 

Brawley  Municipal  Airport,  CA. 

(Lat.  33°59'35"N..  long.  llS^sroi"^.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3  mile 
radius  of  Cliff  Hatfield  Memorial  Airport; 
excluding  that  portion  within  the  Brawley 
Municipal  Airport,  CA.  Class  E  airspace  area. 
***** 

Issued  in  Los  Angeles.  California,  on 
March  12,  2002. 
)ohn  Clancy, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

[FR  Doc.  02-10498  Filed  4-26-02:  8:45  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Chapter  I 
[Docket  No.  RM02-7-000} 

Accounting  and  Reporting  of  Asset 
Retirement  Obligations 

April  23.  2002 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  technical  conference 

and  updated  agenda. 


SU««MARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
previously  issued  a  Notice  of  Informal 
Technical  Conference  on  March  29, 
2002.  announcing  that  the  Commission 
staff  will  hold  a  technical  conference  on 
May  7,  2002  to  discuss  the  financial 
accounting,  reporting  and  ratemaking 
implications  related  to  asset  retirement 
obligations  associated  with  the 
retirement  of  tangible  long-lived  assets. 
In  addition,  the  March  29,  2002,  notice 
requests  written  comments  be  submitted 
on  or  before  April  29,  2002.  Today's 
notice  updates  the  agenda,  showing  the 
names  of  panelists  and  times  for  each 
panel.  All  interested  parties  are  invited 
to  attend. 

DATES:  The  May  7,  2002,  technical 
conference  begins  at  9  a.m.  and  ends  at 
4  p.m. 

ADDRESSES:  Technical  conference  will 
be  held  in  the  Commission  Meeting 
Room  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Klose  (Project  Manager/Technical 
Issues),  at  (202)  219-2595  or 
mark.klose@ferc.gov,  Raymond  Reid 
(Technical  Issues),  at  (202)  219-2928  or 
ravmond .reid@ferc.gov  or  Julia  Lake 
(Legal  Issues),  at  (202)  208-2019  or 
julia.lake@ferc.gov 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
it  is  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426,  during  regular 
business  hours  and  is  posted  on  both 
the  Commission's  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Systems 
(RIMS),  and  may  be  viewed  and  printed 
remotely  via  the  Internet  through 
Commission's  Home  Page:  http:  II 
wwv/.^eTc.gov. 

As  announced  in  the  Notice  of 
Conference  issued  March  29,  2002.' 


'  See  67  FR  16071  (April  4.  2002). 


Commission  staff  will  hold  a  technical 
conference  on  May  7,  2002  to  discuss 
the  financial  accounting,  reporting  and 
ratemaking  implications  related  to  asset 
retirement  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets.  This  one-day  conference  will 
begin  at  9  a.m.  and  end  at 
approximately  4  p.m.,  and  will  be  held 
in  the  Commission  Meeting  Room  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC. 
All  interested  persons  are  invited  to 
attend. 

Notice  of  Techical  Conference  and 
Updated  Agenda 

The  Commission  staff  vdll  discuss  the 
following  topics  with  panelists: 

1.  The  types  of  fixed  assets  that  have 
an  asset  retirement  obligation  that 
would  be  recognized  and  measured 
under  such  a  requirement. 

2.  The  impact  asset  retirement 
obligations  have  on  depreciation 
accoimting  and  depreciation 
procedures. 

3.  The  accounting  implementation 
issues  related  to  the  recognition  of  asset 
retirement  obligations  for  existing  and 
future  long-lived  assets. 

4.  The  impact  on  the  Uniform 
Systems  of  Accounts  and  the 
Commission's  rate  regulations. 

Attached  is  the  updated  Agenda, 
showing  names  of  panelists  and  times 
for  each  panel. 

Questions  about  the  conference  and 
the  program  should  be  directed  to  Mark 
Klose  (Project  Manager/Technical 
Issues),  at  (202)  219-2595  or 
mark.klose@ferc.gov.  Rajmiond  Reid 
(Technical  Issues),  at  (202)  219-2928  or 
raymond.reid@ferc.gov  or  Julia  Lake 
(Legal  Issues),  at  (202)  208-2019  or 
julia.lake@ferc.gov 

Magalie  R.  Salas, 

Secretary. 

May  7,  2002  Conference  Agenda 

/.  Opening  Remarks — FERC  Staff 

9  a.m-9:15  a.m. 

John  M.  Delaware,  Deputy  Executive 
Director  and  Chief  Accoimtant 

11.  Panel  1 — CPA  FirmslAcademia 

9:15  a.m.-10:45  a.m. 

CPA  Finns 

Jan  Umbaugh,  Partner,  Deloitte  & 
Touche,  LLP. 

Mike  Barrett,  Partner,  Ernst  &  Young, 
LLP. 

Carl  Gilbert,  Partner,  KPMG.  LLP. 

Kim  Staudt,  Partner, 
PricewaterhouseCoopers,  LLP. 
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Academia 

Thomas  Porter,  Ph.D.,  Georgia  State 
University. 

Break 

10:45  a.m.-ll  a.m. 

///.  Panel  2 — Industry  Associations/ 
Jurisdictional  Entities 

11  a.m.-12:30p.m. 

Edison  Electric  Institute 

Dane  Watson,  Property  Accoimting 
Services  Manager  TXU  Business 
Services. 

James  Henderson,  Administrator, 
Depreciation  Studies  and  Plant 
Accounting,  American  Electric  Power. 

Interstate  Natural  Gas  Association  of 
America 

Greg  G.  Gruber,  Senior  Vice  President, 
Chief  Financial  Officer  &  Treasurer,  El 
Paso  Pipeline  Group. 

Lunch  Break 

12:30p.m.-l:30  p.m. 

IV.  Panel  3—NARUC/Other  Regulatory 
Bodies,  and  Rural  Electric  Cooperatives 

1:30  p.m.— 3  p.m. 

National  Association  of  Regulatory 
Utility  Commissioners 

Pat  Lee,  Senior  Analyst— PSC,  Florida 
Public  Service  Commission. 

Rural  Utilities  Services 

Kenneth  Ackerman,  Assistant 
Administrator,  Program  Accounting  and 
Regulatory  Analysis. 

National  Rural  Electric  Cooperative 
Association 

Steve  Piecara,  Director — Tax  Finance 
and  Accounting  Policy. 

Basin  Electric  Powder  Cooperative 

Shawn  Deisz,  Manager,  Financial 
Reporting. 

Old  Dominion  Electric  Cooperative 

Bob  Kees,  Assistant  Vice  President  & 
Controller. 

Break 

3  p.m.-3:15  p.m. 
3:15  p.m.-4  p.m. 

V.  Panel  4 — Other  Parties 

Brown,  Williams,  Moorhead  and  Quinn, 
Inc. 

Ed  Feinstein.  Vice  President. 
[FR  Doc.  02-10445  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  Part  502 

RIN3141-AA10 

Definitions:  Electronic  or 
Electromechanical  Facsimile;  Games 
Similar  to  Bingo;  Electronic,  Computer 
or  Other  Technologic  Aid  to  Class  II 
Games 

agency:  National  Indian  Gaming 
Commission,  Interior. 
ACTION:  Proposed  rule:  notice  of 
extension  of  time. 

SUMMARY:  On  March  22,  2002,  the 
National  Indian  Gaming  Commission 
published,  for  final  comment,  revised 
definitions  of  "electronic  or 
electromechanical  facsimile."  "games 
similar  to  bingo"  and  "electronic, 
computer  or  other  technologic  aid  to 
class  II  games."  Several  tribes  have 
requested  an  extension  of  time  to  submit 
comments.  As  a  result,  the  date  for  filing 
comments  is  being  extended  for  two 
weeks. 

DATES:  Comments  shall  be  filed  on  or 
before  May  6,  2002. 
ADDRESSES:  Send  comments  by  mail. 
facsimile,  or  hand  delivery  to: 
Definitions:  Electronic  and 
Electromechanical  Facsimile, 
Amendment  Comments.  National  Indian 
Gaming  Commission,  Suite  9100.  1441  L 
Street,  NW.,  Washington,  DC  20005.  Fax 
number:  202-632-7066  (not  a  toll-free 
number).  Public  comments  may  be 
delivered  or  inspected  from  9  a.m.  until 
noon  and  from  2  p.m.  to  5  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penny  J.  Coleman  at  202-632-7003  or. 
by  fax,  at  202-632-7066  (these  are  not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The  . 
Indian  Gaming  Regulator>'  Act  ("IGRA" 
or  "Act")  25  U.S.C.  2701-2721,  enacted 
on  October  17,  1988,  established  the 
National  Indian  Gaming  Commission 
(Commission).  On  April  9,  1992.  the 
Commission  issued  a  final  rule  defining 
key  terms  in  the  Act.  Among  the  terms 
defined  by  the  Commission  was 
"electronic  or  electromechanical 
facsimile."  The  Commission  defined 
this  term  bv  reference  to  the  Johnson 
Act,  15  U.S.C.  1171(a)(2)  and  (3).  See  25 
CFR  502.8.  On  June  22,  2001,  the 
Commission  proposed  and  sought 
public  comment  on  removal  of  25  CFR 
502.8  and  on  using,  instead,  the  plain 
language  interpretation  that  has  been 
preferred  by  the  courts.  In  response  to 
the  public  comment  received,  the 


Commission  published,  for  final 
comment,  revisions  to  the  definition,  as 
well  as  several  other  related  definitions. 
67  FR  13296  (March  22,  2002)  At  the 
request  of  several  tribes,  the 
Commission  has  decided  to  extend  the 
comment  period  until  May  6.  2002. 

Dated;  .■Kpnl  2.3,  2002. 
Kevin  K.  Washburn. 

General  Counsel,  National  Indian  Gaming 
Commission. 
[FR  Doc.  02-10396  Filed  4-26-02:  8;45  am] 

BILUNG  CODE  756S-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[REG-1 0531 6-98:  REG-1 61 424-01] 

[RIN  1545-AW67:  1545-BA43] 

Information  Reporting  for  Qualified 
Tuition  and  Related  Expenses; 
Magnetic  Media  Filing  Requirements 
for  information  Returns 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS), 

Treasur>'. 

ACTION:  Partial  withdrawal  of  previous 

proposed  rules;  notice  of  proposed 

rulemaking  and  notice  of  public 

hearing. 

SUMMARY:  This  document  withdraws  in 
part  proposed  regulations  relating  to  the 
information  reporting  requirements 
under  section  6050S.  This  document 
also  contains  new  proposed  regulations 
relating  to  the  information  reporting 
requirements  under  section  6050S  for 
qualified  tuition  and  related  expenses. 
These  proposed  regulations  reflect 
changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997  and  the 
amendments  made  by  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  and  Public  Law 
107-131.  The  regulations  provide 
guidance  to  eligible  educational 
institutions  that  enroll  any  individual 
for  any  academic  period.  The 
regulations  also  provide  guidance  to 
insurers  that  make  reimbursements  or 
refunds  of  qualified  tuition  and  related 
expenses.  This  document  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations 
DATES:  Written  or  electronic  comments 
must  be  received  by  luly  29.  2002. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  August  13,  2002,  at  10 
a.m.  must  be  received  by  July  23.  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-161424-01).  room 
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5226.  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:rTA:RU  (REG-161424-01). 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Taxpayers  may 
also  submit  electronic  comments 
directly  to  the  IRS  Internet  site  at 
www.irs.gov/regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Donna 
Welch,  (202)  622-4910:  concerning 
submissions  of  comments,  the  hearing 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing.  Donna 
Poindexter,  (202)  622-7180.  and 
concerning  the  magnetic  media  filing 
specifications,  waivers  for  filing  on 
magnetic  media,  and  extensions  of  time, 
contact  the  Internal  Revenue  Service. 
Martinsburg  Computing  Center,  (304) 
263-8700  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d))  under' control 
number  1545-1678. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relatihg  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

1.  Summary 

This  document  withdraws  §  1.6050S- 
1  of  the  notice  of  proposed  rulemaking 
(REG-105316-98)  relating  to  the 
information  reporting  requirements 
under  section  6050S  that  was  published 
in  the  Federal  Register  (65  FR  37728)  on 
June  16, 2000  (the  2000  proposed 
regulations).  This  document  also 
contains  new  proposed  amendments  to 
26  CFR  part  1  in  §  1.6050S-1  relating  to 
information  reporting  requirements 
under  section  6050S  for  eligible 
educational  institutions  and  insurers 
(these  proposed  regulations).  The  IRS 
and  the  Treasiuy  Department  have 


determined  that  the  2000  proposed 
regulations  addressing  the  information 
reporting  requirements  for  payees  who 
receive  payments  of  interest  on 
qualified  education  loans  will  be 
finalized  in  a  separate  Treasury 
decision. 

2.  Effective  Date  of  These  Proposed 
Regulations  and  Reporting 
Requirements  for  the  Calendar  Year 
2002 

The  information  reporting 
requirements  in  these  proposed 
regulations  are  proposed  to  apply  to 
information  returns  required  to  be  filed, 
and  information  statements  required  to 
be  furnished,  after  December  31,  2003, 
for  amounts  reportable  for  the  calendar 
year  2003  and  subsequent  years.  These 
proposed  regulations  will  be  not  be 
effective  until  they  are  finalized. 
Therefore,  the  information  reporting 
requirements  in  Notice  97-73  (1997-2 
C.B.  335),  as  modified,  continue  for 
information  returns  required  to  be  filed, 
and  information  statements  required  to 
be  furnished,  for  amounts  reportable  for 
the  calendar  year  2002  (for  which  the 
retioms  and  statements  are  required  to 
be  filed  and  furnished  in  2003). 
However,  taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  issuance  of  final  regulations.  If, 
and  to  the  extent,  future  guidance  is 
more  restrictive  than  the  guidance  in 
these  proposed  regulations,  the  future 
guidance  will  be  applied  without 
retroactive  effect. 

3.  Current  Statutory  Provisions 

The  Taxpayer  Relief  Act  of  1997 
(Public  Law  105-34  (111  Stat.  788) 
(TRA  '97))  added  section  25A  of  the 
Internal  Revenue  Code  (Code)  to 
provide  the  Hope  Scholarship  Credit 
and  the  Lifetime  Learning  Credit 
(education  tax  credit).  In  general,  the 
education  tax  credit  allows  certain 
taxpayers  who  pay  qualified  tuition  and 
related  expenses  (qualified  expenses)  to 
an  eligible  educational  institution  (an 
institution)  to  claim  a  nonrefundable 
credit  against  their  Federal  income  tax 
liability.  On  January  6,  1999.  the  IRS 
issued  proposed  regulations  under 
section  25A.  See  64  FR  794  (1999). 

In  addition,  TRA  "97  added  section 
6050S  of  the  Code.  Section  6050S  was 
amended  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998  (Public  Law  105-206  (11^  Stat. 
685)  (RRA  '98)).  In  general,  section 
6050S  requires  eligible  educational 
institutions  who  receive  payments  of 
qualified  tuition  and  related  expenses  to 
file  information  returns  and  to  furnish 
written  information  statements  to  assist 
taxpayers  and  the  IRS  in  determining 


any  education  tax  credit  allowable 
imder  section  25A  (as  well  as  other  tax 
benefits  for  higher  education  expenses). 
See  H.R.  Conf.  Rept.  No.  599, 105th 
Cong.,  2d  Sess.,  pp.  319-320  (1998). 

In  addition,  section  6050S  requires 
amy  person  engaged  in  a  trade  or 
business  of  making  payments  to  any 
individual  imder  an  insurance 
agreement  as  reimbursements  or  refunds 
of  qualified  tuition  and  related  expenses 
(an  insurer)  to  file  information  returns 
and  to  furnish  written  information 
statements.  Lastly,  section  6050S 
requires  certain  payees  who  receive 
payments  of  interest  on  one  or  more 
qualified  education  loans  to  file 
information  returns  and  to  furnish 
written  information  statements  to  assist 
taxpayers  and  the  IRS  in  determining 
any  interest  deduction  allowable  xmder 
section  221. 

As  currently  in  effect,  section 
6050S(b)  provides  that  the  information 
return  filed  by  an  eligible  educational 
institution  or  insurer  must  contain:  (1) 
The  name,  address,  and  taxpayer 
identification  number  (TIN)  of  the 
individual  with  respect  to  whom 
payments  were  received,  or  the 
reimbursements  or  refunds  were  made, 
of  qualified  tuition  and  related 
expenses;  (2)  the  name,  address,  and 
TIN  of  any  individual  certified  by  the 
individual  as  the  taxpayer  who  will 
claim  that  individual  as  a  dependent  for 
purposes  of  the  deduction  allowable 
xmder  section  151  for  any  taxable  year 
ending  with  or  within  the  year  for 
which  the  information  return  is  filed;  (3) 
the  aggregate  amoimt  of  payments  of 
qualified  tuition  and  related  expenses 
received  by  the  eligible  educational 
institution  during  the  calendar  year 
with  respect  to  the  individual;  (4)  the 
aggregate  amoimt  of  reimbursements  or 
refunds  of  qualified  tuition  and  related 
expenses  paid  by  an  institution  or  an 
insurer  during  the  calendar  year  with 
respect  to  the  individual:  (5)  the 
aggregate  amount  of  any  scholarships  or 
grants  that  the  eligible  educational 
institution  processed  during  the 
calendar  year  for  the  individual's  costs 
of  attendance;  and  (6)  such  other 
information  as  the  Secretary  may 
prescribe. 

4.  Previous  Guidance  Under  Section 
6050S 

The  IRS  has  published  several  notices 
prescribing  limited  information 
reporting  for  eligible  educational 
institutions  for  the  years  1998, 1999, 
2000,  and  2001.  See  Notice  97-73 
(1997-2  C.B.  335),  Notice  98-46  (1998- 
36  I.R.B.  21),  Notice  98-59  (1998-49 
I.R.B.  16),  Notice  99-37  (1999-30  I.R.B. 
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124),  and  Notice  2000-62  (2000-51 
I.R.B.  587). 

A  notice  of  proposed  rulemaking 
under  section  6050S  (REG- 105 3 16-98) 
was  publislied  in  the  Federal  Register 
(65  FR  37728)  on  June  16.  2000.  A 
public  hearing  was  held  on  the 
proposed  regulations  on  February  13. 
2001.  The  IRS  received  written  and 
electronic  comments  responding  to  the 
2000  notice  of  proposed  rulemaking. 

5.  Recent  Amendments  to  Section  6050S 

Section  6050S  was  further  amended 
by  PubUc  Law  107-131  (115  Stat.  2410). 
effective  for  qualified  expenses  paid  or 
billed  after  December  31.  2002.  for 
academic  periods  beginning  after 
December  31,  2002.  For  calendar  years 
beginning  after  December  31,  2002, 
eligible  educational  institutions  may 
elect  to  report  either  the  aggregate 
amount  of  payments  received,  or  the 
aggregate  amount  billed,  for  qualified 
tuition  and  related  expenses  during  the 
calendar  yecir  with  respect  to 
individuals  enrolled  for  any  academic 
period.  Institutions  will  no  longer  be 
required  to  report  separately  any 
refunds  or  reimbursements  of  qualified 
expenses  made  during  the  calendar  year 
that  relate  to  payments  received  for 
qualified  expenses  during  the  current 
calendar  year.  Rather,  institutions  will 
be  required  to  report  separately  only 
adjustments  made  during  the  calendar 
year  to  payments  received,  or  amounts 
billed,  for  qualified  expenses  that  were 
reported  in  a  prior  calendar  year. 
Institutions  will  be  required  to  report 
scholarships  or  grants  received  for  the 
individual's  costs  of  attendance  that  the 
institution  administered  and  processed 
during  the  calendar  year.  In  addition, 
institutions  will  be  required  to  report 
separately  adjustments  made  during  the 
calendar  year  to  scholarships  that  were 
reported  in  a  prior  calendar  year. 
Section  6050S  will  no  longer  require 
institutions  to  report  the  name,  address, 
and  TIN  of  any  individual  certified  by 
the  individual  as  the  taxpayer  who  will 
claim  that  individual  as  a  dependent  for 
purposes  of  the  deduction  allowable 
under  section  151  for  any  taxable  year 
ending  with  or  within  the  year  for 
which  the  information  return  is  filed. 

These  proposed  regulations  reflect  the 
amendments  to  section  6050S  by  Public 
Law  107-131  and  address  many  of  the 
concerns  raised  by  the  educational 
community  in  their  comments  to  the 
2000  proposed  regulations.  These 
proposed  regulations  for  eligible 
educational  institutions  and  insurers  are 
discussed  below. 


Explanation  of  Provisions 

1.  Information  Reporting  Relating  to 
Qualified  Tuition  and  Related  Expenses 

A.  Required  Reporting  and  Exceptions 
to  Reporting 

Consistent  with  the  amendments  to 
section  6050S  by  Public  Law  107-131. 
these  proposed  regulations  require  an 
eligible  educational  institution  (as 
defined  in  section  25A(f)(2)  and  the 
regulations  thereunder)  (an  institution) 
to  file  a  Form  1098-T.  "Tuition 
Payment  Statement,"  with  respect  to 
each  individual  who  is  or  has  been 
enrolled  for  any  academic  period  (as 
defined  in  the  regulations  under  section 
2 5 A)  and  for  whom  reportable 
transactions  are  made  during  the 
calendar  year.  In  addition,  these 
proposed  regulations  require  any  person 
engaged  in  a  trade  or  business  of  making 
pavments  under  an  insurance 
arrangement  as  reimbursements  or 
refunds  (or  other  similar  amounts)  of 
qualified  tuition  and  related  expenses 
(as  defined  in  section  25A(f)(l)  and  the 
regulations  thereunder)  (an  insurer)  to 
file  a  Form  1098-T  with  the  IRS  with 
respect  to  each  individual  for  whom  it 
makes  reimbursements  or  refunds  of 
qualified  expenses. 

(i)  Reporting  Based  on  Academic  Year 
vs.  Calendar  Year 

The  commentators  to  the  2000 
proposed  regulations  requested  that  an 
institution  be  allowed  to  report  financial 
data  based  on  an  academic  year,  and  not 
based  on  a  calendar  year.  Section  6050S 
requires  institutions  to  report  on  a 
calendar  year  in  order  to  assist 
taxpayers  in  calculating  the  education 
tax  credit  that  is  allowable  for  qualified 
expenses  paid  during  a  calendar  year. 
Therefore,  these  proposed  regulations 
do  not  adopt  this  recommendation. 

(ii)  Eligible  Educational  Institution  for 
Portion  of  Calendar  Year 

The  commentators  to  the  2000 
proposed  regulations  requested 
clarification  of  the  rules  for  determining 
which  institutions  are  required  to  report 
under  section  6050S  and  the  exceptions 
to  reporting.  One  commentator  asked 
whether  an  institution  that  is  not  an 
eligible  educational  institution  within 
the  meaning  of  section  25A(f)(2)  at  the 
beginning  of  the  calendar  year,  but 
becomes  an  eligible  educational 
institution  during  the  calendar  year,  is 
required  to  report  under  section  6050S, 
and,  if  so,  whether  the  institution  must 
report  for  the  entire  calendar  year  or 
onlv  the  portion  of  the  year  in  which  it 
is  an  eligible  educational  institution.  An 
institution  that  is  an  eligible  educational 


institution  for  any  portion  of  a  calendar 
vear  must  report  under  section  6050S. 
Further,  because  the  education  tax 
credit  is  allowable  only  for  payments 
made  to  an  eligible  educational 
institution,  the  institution  must  report 
for  only  the  portion  of  the  vear  in  which 
it  is  an  eligible  educational  institution. 

(iii)  Exception  for  Nonresident  Aliens 

Several  commentators  to  the  2000 
proposed  regulations  requested 
clarification  of  the  exception  to 
reporting  for  an  individual  who  is  a 
nonresident  alien.  The  2000  proposed 
regulations  provide  that  an  institution 
or  insurer  must  report  for  the  yeaf  that 
the  institution  or  insurer  receives  a 
request  from  a  nonresident  alien 
individual  to  report  and  all  subsequent 
years  The  commentators  recommended 
that  reporting  be  limited  to  the  calendar 
year  for  which  the  institution  or  insurer 
receives  the  request.  The  commentators 
explained  that  institutions  would  need 
to  create  a  new  database  to  report 
automatically  for  subsequent  years. 
These  proposed  regulations  provide  that 
any  reporting  for  a  nonresident  alien 
individual  is  limited  to  the  calendar 
year  for  which  the  institution  or  insurer 
receives  a  request. 

(iv)  Exception  for  Noncredit  Courses 

Several  commentators  to  the  2000 
proposed  regulations  requested 
clarification  of  the  exception  to 
reporting  for  an  individual  who  is 
enrolled  during  the  calendar  year  only 
in  noncredit  courses.  The  commentators 
noted  that  the  exception  is  intended  to 
cover  students  enrolled  in  courses  for 
which  no  academic  credit  is  offered,  not 
students  who  do  not  receive  academic 
credit  in  a  particular  course.  Therefore, 
these  proposed  regulations  clarify  that 
the  exception  applies  to  students 
enrolled  only  in  courses  for  which 
academic  credit  is  not  offered.  In 
addition,  several  commentators 
suggested  that  the  word  "only"  should 
be  removed  and  that  the  exception 
should  apply  to  students  who  are 
enrolled  both  in  courses  for  which  no 
academic  credit  is  offered  and  in 
courses  offered  for  credit  that  may  lead 
toward  a  postsecondary  degree  The 
exception  is  intended  to  cover 
nondegree  students  enrolled  in  courses 
for  which  no  academic  credit  is  offered, 
consistent  with  the  legislative  history^  to 
section  6050S.  See  H,R.  Conf.  Rep.  No. 
599,  105th  Cong.,  2d  Sess..  p.  322 
(1998).  Therefore,  these  proposed 
regulations  do  not  adopt  this 
recommendation. 

Several  commentators  to  the  2000 
proposed  regulations  recommended  that 
institutions  should  have  discretion  to 
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define  what  constitutes  academic  credit. 
The  2000  proposed  regulations  define 
academic  credit  as  credit  awarded  by  an 
institution  for  the  completion  of 
coursework  leading  toward  a 
postsecondary  degree,  certificate,  or 
other  recognized  postsecondary 
educational  credential.  This  definition 
provides  a  uniform  test  to  determine 
academic  credit  for  information 
reporting  purposes.  These  proposed 
regulations  retain  the  definition  of 
academic  credit  and  do  not  adopt  this 
recommendation. 

(v)  No  Exception  for  Small  Institutions 
or  Small  Amounts  of  Qualified  Tuition 
and  Related  Expenses 

One  commentator  to  the  2000 
proposed  regulations  suggested  that  the 
regulations  should  provide  an  exception 
to  reporting  for  institutions  with  500  or 
fewer  students,  and  another 
commentator  suggested  that  the 
regulations  should  provide  an  exception 
for  qualified  expenses  of  $250  or  less. 
The  limited  exceptions  to  required 
reporting  are  based  on  the  fact  that 
certain  categories  of  students  may  not  be 
eligible  to  claim  the  education  tax  credit 
(e.g.,  nondegree  students  enrolled  in 
noncredit  courses  cannot  claim  the 
Hope  Scholarship  Credit  and 
nonresident  alien  students  are  generally 
not  eligible  to  claim  the  education  tax 
credit).  See  H.R.  Conf.  Rep.  No.  599, 
105th  Cong.,  2d  Sess.,  p.  322  (1998). 
Exceptions  to  reporting  for  small 
institutions  or  small  amounts  of 
qualified  expenses  have  no  relationship 
to  a  student's  eligibility  to  claim  the 
education  tax  credit.  Therefore,  these 
proposed  regulations  do  not  adopt  these 
recommendations. 

(vi)  Exception  for  Students  Whose 
Qualified  Expenses  Are  Paid  With 
Scholarships 

Several  commentators  to  the  2000 
proposed  regulations  suggested  that  the 
regulations  should  include  an  exception 
to  reporting  for  students  whose 
qualified  expenses  are  waived  in  their 
entirety  or  are  paid  entirely  with 
scholarships.  Notice  97-73  provides 
that  institutions  are  not  required  to 
report  for  such  students  because  the 
institutions  will  not  have  received  any 
payment  of  qualified  expenses  on  behalf 
of  such  students  for  which  the  student 
could,  in  general,  claim  the  education 
tax  credit.  These  proposed  regulations 
follow  the  rule  in  Notice  97-73  and 
provide  that  an  institution  is  not 
required  to  report  on  students  whose 
qualified  expenses  for  the  calendar  year 
are  waived  in  their  entirety  or  are  paid 
entirely  with  scholarships. 


(vii)  Exception  for  Students  Whose 
Qualified  Expenses  Are  Covered  by 
Formal  Billing  Arrangement  Between 
Institution  and  Student's  Employer 

Several  commentators  to  the  2000 
proposed  regulations  suggested  that  the 
regulations  should  provide  an  exception 
to  reporting  for  students  whose 
qualified  expenses  are  paid  by  a  third 
party  (such  as  an  employer)  to  the 
institution  through  a  formal  billing 
arrangement.  The  commentators 
explained  that  often  an  employer  and  an 
institution  enter  into  an  agreement  in 
which  employees  attend  the  institution, 
and  the  institution  bills  only  the 
employer.  In  this  situation,  the 
institution  does  not  maintain  a  separate 
account  for  each  employee/student. 
These  arrangements  often  constitute 
employer-provided  educational 
assistance  excludable  from  the 
employee's  gross  income  under  section 
127.  Under  section  25A  and  the 
regulations  thereunder,  taxpayers 
cannot  claim  the  education  tax  credit  for 
education  expenses  paid  by  an 
employer  which  are  tax-free  to  the 
employee.  Therefore,  these  proposed 
regulations  provide  an  exception  to 
reporting  with  respect  to  any  individual 
whose  qualified  expenses  are  covered 
by  a  formal  billing  arrangement  between 
an  institution  and  the  individual's 
employer. 

(viii)  Family  Educational  Rights  and 
Privacy  Act  and  Optional  Reporting 

Several  commentators  to  the  2000 
proposed  regulations  requested 
clarification  as  to  whether  an  institution 
that  chooses  to  report  on  students 
otherwise  covered  by  an  exception  to 
required  reporting  would  violate  the 
Family  Educational  Rights  and  Privacy 
Act  (FERPA)  (20  U.S.C.  section  1232g}. 
The  Department  of  Education  has 
previously  determined  that  reporting 
under  section  6050S  does  not  violate 
FERPA.  We  have  asked  the  Department 
of  Education  to  consider  whether  this 
determination  extends  to  institutions 
that  choose  to  report  on  students 
otherwise  covered  by  an  exception  to 
required  reporting  in  these  proposed 
regulations. 

B.  Required  Information  for  Institutions 

(i)  Reporting  of  Payments  Received  vs. 
Amounts  Billed 

Based  on  the  provisions  of  section 
6050S  prior  to  the  amendments  by 
Public  Law  107-131,  the  2000  proposed 
regulations  provide  that  an  institution 
must  report  the  aggregate  amoirnt  of 
payments  received  for  qualified 
expenses,  and  the  aggregate  amovmt  of 
reimbursements  or  refunds  made  of 


qualified  expenses,  with  respect  to  any 
individual  during  the  calendar  year. 
Numerous  commentators  explained  that 
their  institutions  cannot  report 
payments  for,  and  reimbursements  or 
refunds  of,  qualified  expenses,  because 
their  financial  systems  do  not  apply 
payments  and  reimbursements  or 
refunds  to  specific  charges.  According 
to  these  institutions,  a  student's  account 
is  a  running  balance  of  undesignated 
payments  and  reimbursements  or 
refunds.  These  commentators  suggested 
that  the  regulations  should  allow 
institutions  that  are  unable  to  report 
payments  received  for,  and 
reimbursements  or  refunds  made  of, 
qualified  expenses,  to  report  instead:  (1) 
the  amount  billed  with  respect  to  any 
individual  for  qualified  expenses  during 
the  calendar  year;  and  (2)  the  amount  of 
any  reductions  to  the  amounts  billed 
with  respect  to  the  individual. 

Consistent  with  section  6050S  as 
amended  by  Public  Law  107-131,  these 
proposed  regulations  provide  that 
institutions  may  elect  to  report  either 
the  payments  received,  or  the  amounts 
billed,  during  the  calendar  year  for 
qualified  tuition  and  related  expenses 
with  respect  to  individuals  em-olled  for 
an  academic  period  beginning  during 
the  calendar  year  or  during  a  prior 
calendar  year. 

(ii)  Reporting  Adjustments  to  Payments 
Received  (or  Amounts  Billed)  for  a  Prior 
Calendar  Year 

The  commentators  to  the  2000 
proposed  regulations  suggested  that  the 
regulations  should  distinguish  between 
reimbursements  or  refunds  that  relate  to 
payments  received  during  the  current 
calendar  year  and  those  that  relate  to 
payments  for  prior  calendar  years.  The 
commentators  suggested  that,  rather 
than  reporting  separately  aggregate 
payments  and  aggregate  reimbursements 
or  refunds,  institutions  should  be 
permitted  to  net  current  year  payments 
of  qualified  expenses  against  any 
refunds  of  such  current  year  payments, 
and  to  report  only  the  net  payments 
received  for  qualified  expenses  during 
the  current  calendar  year.  These 
commentators  suggested  that 
institutions  should  be  required  to  report 
separately  only  the  amount  of  any 
reimbursements  or  refunds  made  in  the 
current  year  that  relate  to  qualified 
expenses  paid  that  were  reported  in  a 
prior  calendar  year. 

Consistent  with  this  approach,  the 
commentators  also  suggested  that 
institutions  reporting  amounts  billed 
should  be  permitted  to  net  amounts 
billed  for  qualified  expenses  for  the 
current  year  against  any  reductions  in 
amounts  billed  for  qualified  expenses 
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for  the  current  year,  and  to  report  only 
the  net  amount  billed  for  qualified 
expenses  during  the  current  calendar 
year.  Similarly,  the  commentators 
suggested  that  these  institutions  should 
be  required  to  report  separately  only 
those  reductions  made  in  the  current 
year  that  relate  to  amounts  billed  for 
qualified  expenses  that  were  reported  in 
a  prior  calendar  year. 

Congress  adopted  this  approach  in  the 
amendments  to  section  6050S  by  Public 
Law  107-131.  As  amended,  section 
6050S  will  require  institutions  to  report 
separately  only  adjustments  made 
during  the  calendar  year  to  payments 
received,  or  amounts  billed,  that  relate 
to  amounts  that  were  reported  for  a 
prior  calendar  year.  For  example,  for 
institutions  that  report  based  on 
payments  received,  separate  reporting 
will  be  required  only  for  refunds  or 
reimbursements  of  qualified  expenses 
made  during  the  calendar  year  that 
relate  to  payments  of  qualified  expenses 
that  were  reported  for  a  prior  calendar 
year.  For  institutions  that  report  based 
on  amounts  billed,  separate  reporting 
will  be  required  only  for  reductions  in 
charges  made  during  the  calendar  year 
that  relate  to  amounts  billed  for 
qualified  expenses  that  were  reported 
for  a  prior  calendar  year. 

Therefore,  for  institutions  that  report 
based  on  payments  received,  these 
proposed  regulations  provide  that,  in 
determining  the  amounts  to  be  reported 
imder  section  6050S  for  a  calendar  year, 
payments  received  for  qualified 
expenses  during  the  calendar  year  must 
be  netted  against  any  reimbursements  or 
refunds  of  qualified  expenses  made 
during  the  calendar  year  that  relate  to 
payments  received  for  qualified 
expenses  during  the  same  calendar  year. 
These  regulations  also  provide  that 
reimbursements  or  refunds  made  during 
the  calendar  year  that  relate  to  payments 
of  qualified  expenses  that  were  reported 
for  a  prior  calendar  year  must  be 
reported  separately. 

Similarly,  for  institutions  that  report 
based  on  amounts  billed,  these 
proposed  regulations  provide  that,  in 
determining  the  amounts  to  be  reported 
under  section  6050S  for  a  calendar  year, 
the  amount  billed  for  qualified  expenses 
during  the  calendar  year  must  be  netted 
against  any  reductions  in  charges  for 
qualified  expenses  made  during  the  • 
calendar  year  that  relate  to  amounts 
billed  for  qualified  expenses  during  the 
same  calendar  year.  These  regulations 
also  provide  that  any  reductions  in 
charges  made  during  the  calendar  year 
that  relate  to  amounts  reported  as  billed 
for  a  prior  calendar  year  must  be 
•  reported  separately. 


These  regulations  are  proposed  to 
apply  to  payments  received,  and 
amounts  billed,  for  qualified  expenses 
beginning  in  2003.  Therefore,  the  first 
vear  for  which  institutions  may  be 
required  to  collect  information 
regarding  any  reimbursements  or 
refunds  of  prior  year  reportable 
payments  (or  any  reductions  in 
reportable  amounts  billed  for  a  prior 
year)  is  2004.  The  amount  of  any 
reimbursements  or  refunds  (or 
reductions)  made  in  2004  for  amounts 
paid  (or  billed)  in  2003  would  be 
reported  on  the  2004  Forms  1098-T 
filed  in  early  2005. 

(iii)  Reporting  Adjustments  to 
Scholarships  for  a  Prior  Calendar  Year 

Consistent  with  section  6050S  as 
amended  by  Public  Law  107-131,  these 
proposed  regulations  provide  that  all 
institutions  must  report  separately  any 
reductions  in  the  amount  of 
scholarships  or  grant  aid  reported  for  a 
prior  calendar  year. 

(iv)  Name.  Address,  and  TIN  of 
Taxpayer 

The  2000  proposed  regulations 
reserve  the  requirement  in  section 
6050S(b)(2)(B)  that  an  institution  or 
insurer  obtain  and  report  the  name, 
address,  and  TIN  of  any  taxpayer  who 
will  claim  the  individual  as  a  dependent 
for  purposes  of  the  deduction  allowable 
under  section  151  for  the  taxable  year. 
This  statutory  requirement  will  be 
eliminated  by  the  amendments  to 
section  6050S  by  Public  Law  107-131. 
Therefore,  consistent  with  section 
6050Sas  amended,  these  proposed 
regulations  remove  this  requirement. 

(v)  Half-Time  Indicator 

Several  corrmientators  to  the  2000 
proposed  regulations  suggested  that 
institutions  should  not  be  required  to 
indicate  whether  a  student  was  enrolled 
at  least  half  time.  Another  commentator 
suggested  that  institutions  should  be 
required  to  provide  the  half-time 
indicator  only  for  students  enrolled  in 
undergraduate  studies.  An  indication  as 
to  whether  a  student  was  enrolled  at 
least  half  time  for  one  academic  period 
is  useful  information  for  the  IRS  to 
verify  whether  the  student  may  be 
eligible  to  claim  the  Hope  Scholarship 
Credit  and  certain  other  education  tax 
benefits,  and  this  information  is  readily 
available  to  institutions.  Therefore, 
these  proposed  regulations  do  not  adopt 
these  recommendations. 

(vi)  Information  Statement 

The  2000  proposed  regulations 
provide  that  an  institution  or  insurer 
must  furnish  an  information  statement 


to  each  individual  for  whom  it  is 
required  to  file  a  Form  1098-T.  The 
statement  must  include  specific 
instructions  to  the  taxpayer.  These 
proposed  regulations  provide  that  the 
instructions  must  state  that  a  taxpayer 
mav  claim  an  education  tax  credit  only 
for  amounts  actually  paid  during  the 
calendar  year.  These  proposed 
regulations  also  provide  that  the 
instructions  must  state  that  the  amount 
of  any  refunds  or  reimbursements  of 
payments  received,  or  reductions  in 
charges,  for  qualified  expenses  or  any 
reductions  in  grant  aid  reported  for  a 
prior  calendar  year  may  affect  the 
amount  of  any  education  tax  credit 
allowable  for  the  prior  calendar  year 

The  2000  proposed  regulations 
provide  that  the  statement  must  include 
the  name,  address,  and  phone  number 
of  the  individual  who  is  the  information 
contact  for  the  institution  or  insurer  that 
filed  the  Form  1098-T  Several 
commentators  to  the  2000  proposed 
regulations  requested  that  the 
regulations  should  not  require  the  name 
of  an  individual.  The  commentators 
explained  that  it  is  not  feasible  for 
institutions  to  provide  an  individual  as 
the  information  contact  and  requested 
that  institutions  be  allowed  to  provide 
an  office  or  department  of  the 
institution  as  the  information  contact. 
These  proposed  regulations  adopt  this 
recommendation. 

The  2000  proposed  regulations 
reserve  the  requirement  in  section 
6050S(d)  that  an  institution  or  insurer 
furnish  a  statement  to  any  taxpayer  who 
will  claim  the  individual  as  a  dependent 
for  purposes  of  the  deduction  allowable 
under  section  151  for  the  taxable  year. 
This  statutor\-  requirement  will  be 
eliminated  bv  the  amendments  to 
section  6050S  by  Public  Law  107-131. 
Therefore,  consistent  with  section 
6050S  as  amended,  these  regulations 
remove  this  requirement. 

C.  Required  Information  for  Insurers 

The  information  reporting 
requirements  for  insurers  is  not  changed 
by  the  amendments  to  section  6050S  by 
Public  Law  107-131.  Therefore,  these 
proposed  regulations  continue  to 
provide  that  an  insurer  must  file  an 
information  return  for  each  individual 
with  respect  to  whom  reimbursements 
or  refunds  of  qualified  tuition  and 
related  expenses  are  made  during  the 
calendar  year.  An  insurer  must  include: 
(1)  The  name,  address,  and  TIN  of  the 
insurer;  (2)  the  name,  address,  and  TIN 
of  the  individual  with  respect  to  whom 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  were  made; 
and  (3)  the  aggregate  amoimt  of 
reimbursements  or  refunds  of  qualified 
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tuition  and  related  expenses  that  the 
insurer  made  with  respect  to  the 
individual  during  the  calendar  year. 

D.  Information  Reporting  Penalties 

(i)  Penalty  Notification 

These  proposed  regulations,  as  well  as 
the  2000  proposed  regulations,  provide 
that  an  institution  or  insurer  may  be 
subject  to  a  penalty  under  section  6721 
for  failure  to  file  correct  Forms  1098-T 
and  a  penalty  under  section  6722  for 
failure  to  furnish  correct  information 
statements.  The  2000  proposed 
regulations  provide  that  an  institution 
or  insurer  must  notify  the  individual 
that  the  IRS  may  impose  a  $50  penalty 
for  failure  to  provide  a  TIN.  Several 
commentators  to  the  2000  proposed 
regulations  requested  that  the  penalty 
notification  be  removed.  Section  6723 
and  the  regulations  thereunder 
authorize  the  IRS  to  impose  a  $50 
penalty  if  an  individual  fails  to  provide 
his  or  her  TIN  as  required  but  do  not 
require  an  institution  or  insurer  to  give 
prior  notification  of  the  penalty. 
Therefore,  these  proposed  regulations 
adopt  this  recommendation. 

(ii)  Annual  TIN  Solicitation 
Requirement 

Several  commentators  to  the  2000 
proposed  regulations  recommended  that 
institutions  not  be  required  to  request 
an  individual's  TIN  annually  if  the 
institution  does  not  have  the 
individual's  TIN.  These  proposed 
regulations  continue  to  provide  that,  in 
order  to  establish  a  waiver  of  the 
information  reporting  penalties  for 
reasonable  cause,  an  institution  or 
insurer  must  request  an  individual's 
TIN  annually  if  it  does  not  have  the  TIN. 
The  annual  solicitation  rule  in  these 
regulations  is  consistent  with  the 
general  solicitation  requirements  in 
section  301.6724-l(e)  and  (f)  that  a  filer 
must  meet  in  order  to  establish 
reasonable  cause.  These  proposed 
regulations  clarify  that  a  separate 
solicitation  is  not  necessary  if  an 
institution  requests  an  individual's  TIN 
through  admission  or  enrollment  forms 
or  financial  aid  applications. 

(iii)  Filing  Information  Returns  With 
Missing  TINs 

Several  commentators  to  the  2000 
proposed  regulations  requested  that 
institutions  not  be  required  to  file 
information  returns  and  to  furnish 
information  statements  for  individuals 
who  refuse  to  provide  their  TINs. 
Information  returns  and  information 
statements  with  missing  TINs  are  useful 
to  both  the  IRS  and  the  individual  in 
verifying  the  amount  of  any  allowable 
education  tax  credit  (as  well  as  other  tax 


benefits  for  higher  education  expenses). 
Therefore,  these  proposed  regulations 
do  not  adopt  this  recommendation. 

2.  Requirement  To  File  Information 
Returns  on  Magnetic  Media 

These  regulations  propose  to  amend 
the  regulations  under  section  6011(e)  to 
require  institutions  and  insurers  who 
are  required  to  file  250  or  more  Forms 
1098-T  to  file  on  magnetic  media. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866,  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  An  initial 
regulatory  flexibility  analysis  has  been 
prepared  for  this  notice  of  proposed 
rulemaking  under  section  5  U.S.C.  603 
and  is  set  forth  under  the  heading 
"Initial  Regulatory  Flexibility  Analysis" 
in  this  preamble.  Pursuant  to  section 
7805(f)  of  the  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Initial  Regulatory  Flexibility  Analjrsis 

The  collection  of  information 
contained  in  §  1.6050S-1  is  needed  to 
assist  the  ERS  and  taxpayers  in 
determining  the  amount  of  any 
education  tax  credit  allowable  under 
section  25A.  The  objectives  of  these 
regulations  are  to  provide  uniform, 
practicable,  and  administrable  rules 
under  section  6050S.  The  types  of  small 
entities  to  which  the  regulations  may 
apply  are  small  eligible  educational 
institutions  (such  as  colleges  and 
universities)  and  certain  insurers  who 
reimburse  educational  expenses.  As  of 
the  end  of  2001 ,  a  total  of  19,81 7,563 
Forms  1098-T  were  filed  with  the  IRS 
for  2000.  The  estimated  reporting 
burden  for  2001  is  9  minutes  per  Form 
1098-T.  No  special  professional  skills 
are  necessary  for  preparation  of  the 
reports  or  records.  There  are  no  known 
Federal  rules  that  duplicate,  overlap,  or 
conflici  with  these  proposed 
regulations.  The  regulations  proposed 
are  considered  to  have  the  least 
economic  impact  on  small  entities  of  all 
alternatives  considered. 

Moreover,  the  proposed  regulations 
requiring  filing  Forms  1098-T  on 
magnetic  media  impose  no  additional 
reporting  or  recordkeeping  and  only 
prescribe  the  method  of  filing 
information  returns  that  are  already 


required  to  be  filed.  Fiuther,  these 
regulations  are  consistent  with  the 
statutory  requirement  that  an  institution 
or  insurer  is  not  required  to  file  Forms 
1098-T  on  magnetic  media  unless 
required  to  file  at  least  250  or  more 
returns  during  the  year.  Finally,  the 
economic  impact  caused  by  requiring 
Forms  1098-T  on  magnetic  media 
should  be  minimal  because  most 
institution's  or  insurer's  operations  are 
computerized.  Even  if  their  operations 
are  not  computerized,  the  incremental 
cost  of  magnetic  media  reporting  should 
be  minimal  in  most  cases  because  of  the 
availability  of  computer  service  bureaus. 
In  addition,  the  existing  regulations 
under  section  6011(e)  provide  that  the 
IRS  may  waive  the  magnetic  media 
filing  requirements  on  a  showing  of 
hardship.  The  waiver  authority  will  be 
exercised  so  as  not  to  unduly  burden 
institutions  and  insurers  lacking  both 
the  necessary  data  processing  facilities 
and  access  at  a  reasonable  cost  to 
computer  service  bureaus. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  ei^t  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  wall  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  August  13,  2002,  begirming  at  10 
a.m.  in  the  auditorium  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW.,  Washington,  DC.  All 
visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  or  electronic 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  July  23,  2002. 
A  period  of  10  minutes  will  be  allotted 
to  each  person  for  making  comments. 
An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
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passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Donna  Welch,  Office  of 
Associate  Chief  Counsel  (Procedure  and 
Administration),  Administrative 
Provisions  and  Judicial  Practice 
Division.  However,  other  personnel 
from  the  IRS  and  the  Treasurv' 
Department  participated  in  the 
development  of  the  regulations. 

List  of  Subjects 

26  CFH  Part  1 

Income  tax.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  tax,  Estate  tax.  Excise 
tax,  Gift  tax,  Income  tax.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
1.6050S-1  also  issued  under  section  26 
U.S.C.  6050S(g).  *   *    * 

Par.  2,  Sections  1.6050S-0  is 
amended  by  revising  the  introductory 
language  and  adding  new  entries  for 
§  1.6050S-1  to  read  as  follows: 

§  1 .6050S-0    Table  of  contents 

This  section  lists  captions  contained 
in  §§  1.6050S-1,  1.6050S-2T,  1.6050S- 
3,  and  1.6050S^T. 

§  1 .6050S-1     Information  reporting  for 
qualified  tuition  and  related  expenses. 

(a)  Information  reporting  requirement. 

(1)  In  general. 

(2)  Exceptions. 

(i)  No  reporting  by  institutions  or 
insurers  for  nonresident  alien 
individuals. 

(ii)  No  reporting  by  institutions  for 
individuals  enrolled  only  in  noncredit 
coiu-ses. 

(A)  In  general. 

(B)  Academic  credit  defined. 

(C)  Example. 

(iii)  No  reporting  by  institutions  for 
individuals  whose  qualified  tuition  and 
related  expenses  are  waived  or  are  paid 
with  scholarships. 

(iv)  No  reporting  by  institutions  for 
individuals  whose  qualified  tuition  and 


related  expenses  are  covered  by  a  formal 
billing  arrangement. 

(A)  In  general. 

(B)  Formal  billing  arrangement 
defined. 

(b)  Requirement  to  file  return. 

(1)  In  general. 

(2)  Information  reporting 
requirements  for  institutions  that  elect 
to  report  payments  received  for 
qualified  tuition  and  related  expenses. 

(i)  In  general. 

(ii)  Information  included  on  return. 

(iii)  Reportable  amount  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  calendar  year 
determined. 

(iv)  Separate  reporting  of 
reimbursements  or  refunds  of  payments 
of  qualified  tuition  and  related  expenses 
that  were  reported  for  a  prior  calendar 
year. 

(v)  Payments  received  for  qualified 
tuition  and  related  expenses 
determined. 

(vi)  Reimbursements  or  refunds  of 
pavments  for  qualified  tuition  and 
related  expenses  determined. 

(vii)  Examples. 

(3)  Information  reporting 
requirements  for  institutions  that  elect 
to  report  amounts  billed  for  qualified 
tuition  and  related  expenses. 

•  (i)  In  general. 

(ii)  Information  included  on  return. 

(iii)  Reportable  amounts  billed  for 
qualified  tuition  and  related  expenses 
during  calendar  year  determined. 

(iv)  Separate  reporting  of  reductions 
made  to  amounts  billed  for  qualified 
tuition  and  related  expenses  that  were 
reported  for  a  prior  calendar  year. 

(v)  Examples. 

(4)  Requirements  for  insurers. 
(i)  In  general. 

(ii)  Information  included  on  return. 

(5)  Time  and  place  for  filing  return, 
(i)  In  general. 

(ii)  Return  for  noiu^sident  alien 
individual, 
(iii)  Extensions  of  time. 

(6)  Use  of  magnetic  media. 

(c)  Requirement  to  furnish  statement. 

(1)  In  general. 

(2)  Time  and  manner  for  furnishing 
statement. 

(i)  In  general. 

(ii)  Statement  to  nonresident  alien 
individual, 
(iii)  Extensions  of  time. 

(3)  Copy  of  Form  1098-T. 

(d)  Special  rules. 

(1)  Enrollment  determined. 

(2)  Payments  of  qualified  tuition  and 
related  expenses  received  or  collected 
by  one  or  more  persons. 

(i)  In  general, 
(ii)  Exception. 

(3)  Governmental  units. 


(e)  Penalty  provisions. 

(1)  Failure  to  file  correct  returns. 

(2)  Failure  to  furnish  correct 
information  statements. 

(3)  Waiver  of  penalties  for  failures  to 
include  a  correct  TIN. 

(i)  In  general. 

(ii)  Acting  in  a  responsible  manner. 

(iii)  Manner  of  soliciting  TIN 

(4)  Failure  to  furnish  TIN. 

(f)  Effective  date. 
***** 

Par.  3.  Section  1.6050S-1  is  added  to 
read  as  follows: 

§  1 .6050S-1     Information  reporting  for 
qualified  tuition  and  related  expenses. 

(a)  Information  reporting 
requirement — (1)  In  general.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  any  eligible  educational 
institution  (as  defined  in  section 
25A(f)(2)  and  the  regulations 
thereunder)  (an  institution)  that  enrolls 
(as  determined  under  paragraph  (d)(1)  of 
this  section)  any  individual  for  any 
academic  period  (as  defined  in  the 
regulations  under  section  25 A),  and  any 
person  that  is  engaged  in  a  trade  or 
business  of  making  payments  under  an 
insurance  arrangement  as 
reimbursements  or  refunds  (or  other 
similar  amounts)  of  qualified  tuition 
and  related  expenses  (as  defined  in 
section  25A(f)(l)  and  the  regulations 
thereunder)  (an  insurer)  must— 

(i)  File  an  information  return,  as 
described  in  paragraph  (b)  of  this 
section,  with  the  Internal  Revenue 
Service  (IRS)  with  respect  to  each 
individual  described  in  pjiragraph  (b)  of 
this  section;  and 

(ii)  Furnish  a  statement,  as  described 
in  paragraph  (c)  of  this  section,  to  each 
individual  described  in  paragraph  (c)  of 
this  section. 

(2)  Exceptions — (i)  No  reporting  by 
institution  or  insurer Jor  nonresident 
alien  individuals  The  information 
reporting  requirements  of  this  section 
do  not  apply  with  respect  to  any 
individuad  who  is  a  nonresident  alien 
(as  defined  in  section  7701  fb)  and 
§301.7701(b)-3  of  this  chapter)  during 
the  calendar  year,  unless  the  individual 
requests  the  institution  or  insurer  to 
report.  If  a  nonresident  alien  individual 
requests  an  institution  or  insurer  to 
report,  the  institution  or  insurer  must 
comply  with  the  requirements  of  this 
section  for  the  calendar  year  with 
respect  to  which  the  request  is  made. 

(ii)  No  reporting  by  institutions  for 
individuals  enrolled  only  in  noncredit 
courses — (A)  In  general.  The 
information  reporting  requirements  of 
this  section  do  not  apply  with  respect  to 
any  individual  who  is  enrolled  during 
the  calendar  year  only  in  courses  for 
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which  no  academic  credit  is  offered  by 
the  institution. 

(B)  Academic  credit  defined. 
Academic  credit  means  credit  offered  by 
an  institution  for  the  completion  of 
coursework  leading  toward  a  post- 
secondary  degree,  certificate,  or  other 
recognized  post-secondary  educational 
credential. 

(C)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(a)(2)(ii): 

Example.  Student  A,  a  medical  doctor, 
fakes  a  course  at  University  X's  medical 
school.  Student  A  takes  the  course  to  fulfill 
State  Y's  licensing  requirement  that  medical 
doctors  attend  continuing  medical  education 
courses  each  year.  Student  A  is  not  enrolled 
in  a  degree  program  at  University  X  and  takes 
the  medical  course  through  University  X's 
continuing  professional  education  division. 
University  X  does  not  offer  Student  A  credit 
toward  a  post-secondary  degree  on  an 
academic  transcript  for  the  completion  of  the 
course  but  gives  Student  A  a  certificate  of 
attendance  upon  completion.  Under  this 
paragraph  (a)(2)(ii),  University  X  is  not 
subject  to  the  information  reporting 
requirements  of  section  6050S  and  this 
section  for  the  medical  education  course 
taken  by  Student  A. 

(iii)  No  reporting  by  institutions  for 
individuals  whose  qualified  tuition  and 
related  expenses  are  waived  or  are  paid 
with  scholarships.  The  information 
reporting  requirements  of  this  section 
do  not  apply  with  respect  to  any 
individual  whose  qualified  tuition  and 
related  expenses  are  waived  in  their 
entirety  or  are  paid  entirely  with 
scholarships. 

(iv)  No  reporting  by  institutions  for 
individuals  whose  qualified  tuition  and 
related  expenses  are  covered  by  a 
formal  billing  arrangement — (A)  In 
general.  The  information  reporting 
requirements  of  this  section  do  not 
apply  with  respect  to  any  individual 
whose  qualified  tuition  and  related 
expenses  are  covered  by  a  formal  billing 
arrangement  between  an  institution  and 
the  individual's  employer. 

(B)  Formal  billing  arrangement 
defined.  A  formal  billing  arrangement 
means  an  arrangement  in  which  the 
institution  bills  only  the  employer  for 
education  furnished  by  the  institution  to 
an  individual  who  is  the  employer's 
employee  and  the  institution  does  not 
maintain  a  separate  financial  account 
for  that  individual. 

(b)  Requirement  to  file  return — (1)  In 
general.  Institutions  may  elect  to  report 
either  the  information  described  in 
paragraph  (b)(2)  of  this  section,  or  the 
information  described  in  paragraph 
(b)(3)  of  this  section.  Once  an  institution 
elects  to  report  under  either  paragraph 
(b)(2)  or  (3)  of  this  section,  the 
institution  must  use  the  same  reporting 


method  for  all  calendar  years  in  which 
it  is  required  to  file  returns,  unless 
permission  is  granted  to  change 
reporting  methods.  Paragraph  (b)(2) 
requires  institutions  to  report,  among 
other  information,  the  amount  of 
payments  received  during  the  calendar 
year  for  qualified  tuition  and  related 
expenses.  Institutions  must  report 
separately  adjustments  made  during  the 
calendar  year  that  relate  to  payments 
received  for  qualified  tuition  and  related 
expenses  that  were  reported  for  a  prior 
calendar  year.  For  purposes  of 
paragraph  (b)(2),  an  adjustment  made  to 
payments  received  means  a 
reimbursement  or  refund.  Paragraph 
(b)(3)  requires  institutions  to  report, 
among  other  information,  the  amounts 
billed  during  the  calendar  year  for 
qualified  tuition  and  related  expenses. 
Institutions  must  report  separately 
adjustments  made  during  the  calendar 
year  that  relate  to  amoimts  billed  for 
qualified  tuition  and  related  expenses 
that  were  reported  for  a  prior  calendar 
year.  For  purposes  of  paragraph  (b)(3), 
an  adjustment  made  to  amounts  billed 
means  a  reduction  in  charges.  Insurers 
must  report  the  information  described 
in  paragraph  (b)(4)  of  this  section. 

(2)  Information  reporting 
requirements  for  institutions  that  elect 
to  report  payments  received  for 
qualified  tuition  and  related  expenses — 
(i)  In  general.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  an 
institution  reporting  pajmients  received 
for  qualified  tuition  and  related 
expenses  must  file  an  information 
return  with  the  IRS  on  Form  1098-T, 
Tuition  Payments  Statement,"  with 
respect  to  each  individual  enrolled  (as 
determined  in  paragraph  (d)(1)  of  this 
section)  for  an  academic  period 
beginning  during  the  calendar  year  or 
during  a  prior  calendar  year  and  for 
whom  a  reportable  transaction 
described  in  paragraph  fb)(2)(ii)  of  this 
section  is  made  during  the  calendar 
year.  An  institution  may  use  a  substitute 
Form  1098-T  if  the  substitute  form 
complies  with  applicable  revenue 
procedures  relating  to  substitute  forms 
(see  §  601.601(d)(2)  of  this  chapter). 

(ii)  Information  included  on  return. 
An  institution  reporting  payments 
received  for  qualified  tuition  and  related 
expenses  must  include  on  Form  1098- 
T— 

(A)  The  name,  address,  and  taxpayer 
identification  number  (TIN)(as  defined 
in  section  7701(a)(41))  of  the  institution; 

(B)  The  name,  address,  and  TIN  of  the 
individual  who  is,  or  has  been,  enrolled 
by  the  institution; 

(C)  The  amount  of  payments  of 
qualified  tuition  and  related  expenses 
from  any  source  that  the  institution 


received  with  respect  to  the  individual 
during  the  calendar  year; 

(D)  An  indication  by  the  institution 
whether  any  payments  received  for 
qualified  tuition  and  related  expenses 
reported  for  the  calendar  year  relate  to 
an  academic  period  that  begins  during 
the  first  three  months  of  the  next 
calendar  year; 

(E)  The  amount  of  any  scholarships  or 
grants  for  the  payment  of  the 
individual's  costs  of  attendance  that  the 
institution  administered  and  processed 
during  the  calendar  year; 

(F)  The  amount  of^any 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  made 
during  the  calendar  year  with  respect  to 
the  individual  that  relate  to  payments  of 
qualified  tuition  and  related  expenses 
that  were  reported  by  the  institution  for 
a  prior  calendar  year; 

(G)  The  amount  of  any  reductions  to 
the  amount  of  scholarships  or  grants  for 
the  payment  of  the  individual's  costs  of 
attendance  that  were  reported  by  the 
institution  with  respect  to  the 
individual  for  a  prior  calendar  year; 

(H)  An  indication  by  the  institution 
whether  the  individual  was  enrolled  for 
at  least  half  of  the  normal  full-time  work 
load  for  the  course  of  study  the 
individual  is  pursuing  for  at  least  one 
academic  period  that  begins  during  the 
calendar  year  (see  section  25A  and  the 
regulations  thereunder); 

(I)  An  indication  by  the  institution 
whether  the  individual  was  enrolled  in 
a  program  leading  to  a  graduate-level 
degree,  graduate-level  certificate,  or 
other  recognized  graduate-level 
educational  credential;  and 

(J)  Any  other  information  required  by 
Form  1098-T  and  its  instructions. 

(iii)  Reportable  amount  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  calendar  year 
determined.  The  amoimt  of  payments 
received  for  qualified  tuition  and  related 
expenses  with  respect  to  an  individual 
during  the  calendar  year  that  is 
reportable  on  Form  1098-T  is 
determined  by  netting  the  amount  of 
payments  received  (as  defined  in 
paragraph  (h)(2)(v)  of  this  section)  for 
qualified  tuition  and  related  expenses 
during  the  calendar  year  against  any 
reimbursements  or  refunds  (as  defined 
in  paragraph  (b)(2)(vi)  of  this  section) 
made  during  the  calendar  year  that 
relate  to  payments  received  for  qualified 
tuition  and  related  expenses  during  the 
same  calendar  year. 

(iv)  Separate  reporting  of 
reimbursements  or  refunds  of  payments 
of  qualified  tuition  and  related  expenses 
that  were  reported  for  a  prior  calendar 
year.  An  institution  must  separately 
report  on  Form  1098-T  any 
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reimbursements  or  refunds  (as  defined 
in  paragraph  (b)(2)(vi)  of  this  section) 
made  during  the  current  calendar  year 
that  relate  to  payments  of  qualified 
tuition  and  related  expenses  that  were 
reported  by  the  institution  for  a  prior 
calendar  year.  Such  reimbursements  or 
refunds  shall  not  be  netted  against  the 
payments  received  for  qualified  tuition 
and  related  expenses  during  the  current 
calendar  year. 

(v)  Payments  received  for  qualified 
tuition  and  related  expenses 
determined.  For  purposes  of 
determining  the  amount  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  a  calendar  year, 
payments  received  w^ith  respect  to  an 
individual  during  the  calendar  year 
from  any  source  (except  for  any 
scholarship  or  grant  that,  by  its  terms, 
must  be  applied  to  expenses  other  than 
qualified  tuition  and  related  expenses, 
such  as  room  and  board)  are  treated  as 
payments  of  qualified  tuition  and 
related  expenses  up  to  the  total  amount 
billed  by  the  institution  for  such 
expenses.  For  purposes  of  this  section, 
a  payment  includes  any  positive 
account  balance  (such  as  any 
reimbursement  or  refund  credited  to  an 
individual's  account)  that  an  institution 
applies  toward  current  charges. 

Cvi)  Reimbursements  or  refunds  of 
payments  for  qualified  tuition  and 
related  expenses  determined.  For 
purposes  of  determining  the  amount  of 
reimbursements  or  refunds  made  of 
payments  received  for  qualified  tuition 
and  related  expenses,  any 
reimbursement  or  refund  made  with 
respect  to  an  individual  during  a 
calendar  year  (except  for  any  refund  of 
scholarship  or  grant  that,  by  its  terms, 
was  required  to  be  applied  to  expenses 
other  than  qualified  tuition  and  related 
expenses,  such  as  room  and  board),  is 
treated  eis  a  reimbursement  or  refund  of 
payments  for  qualified  tuition  and 
related  expenses  up  to  the  amount  of 
einy  reduction  in  charges  for  such 
expenses.  For  purposes  of  this  section, 
a  reimbursement  or  refund  includes 
amounts  that  an  institution  credits  to  an 
individual's  account,  as  well  as  amounts 
disbursed  to,  or  on  behalf  of,  the 
individual. 

(vii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(2): 

Example  I.  (i)  In  early  August  2003. 
University  X  bills  enrolled  Student  A 
$10,000  for  tuition  and  S6.000  for  room  and 
board  for  the  2003  Fall  semester.  In  late 
August  2003.  Student  A  pays  $11,000  to 
University  X.  In  early  September  2003. 
Student  A  drops  to  half-time  enrollment  for 
the  2003  Fall  semester.  In  late  September 
2003,  University  X  credits  $5,000  to  Student 


A's  account,  reflecting  a  $5,000  reduction  in 
charges  for  qualified  tuition  and  related 
expenses.  In  late  September  2003.  University 
X  applies  the  $5,000  positive  account  balance 
toward  current  charges. 

(ii)  Under  paragraph  (bi(2)(v)  of  this 
section,  the  $11,000  payment  is  treated  as  a 
payment  of  qualified  tuition  and  related 
expenses  up  to  the  $10,000  billed  for 
qualified  tuition  and  related  expenses.  Under 
paragraph  (b)(2)(vi)  of  this  section,  the  $5,000 
credited  to  the  student's  account  is  treated  as 
a  reimbursement  or  refund  of  payments  for 
qualified  tuition  and  related  expenses, 
because  the  current  year  charges  for  qualified 
tuition  and  related  expenses  were  reduced  by 
$5,000.  Under  paragraph  (b)(2)(iii)  of  this 
section.  University  X  is  required  to  net  the 
$10,000  tuition  payment  received  during 
2003  against  the  $5,000  reimbursement  or 
refund  of  payments  received  for  qualified 
tuition  and  related  expenses  during  2003. 
Therefore,  Institution  X  is  required  to  report 
$5,000  of  payments  received  for  qualified 
tuition  and  related  expenses  during  2003. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  I.  except  that  Student  A  pays  the 
fill!  $16,000  in  late  August  2003.  In  late 
September  2003.  University  X  reduces  the 
tuition  charges  by  $5,000  and  issues  a  $5,000 
refund  to  Student  A. 

(ii)  Under  paragraph  (b)(2)(v)  of  this 
section,  the  $16,000  payment  is  treated  as  a 
payment  of  qualified  tuition  and  related 
expenses  up  to  the  $10,000  billed  for 
qualified  tuition  and  related  expenses  Under 
paragraph  (b)(2)(vi)  of  this  section,  the  $5,000 
refund  is  treated  as  reimbursement  or  refund 
of  payments  for  qualified  tuition  and  related 
expenses,  because  the  current  year  charges 
for  qualified  tuition  and  related  expenses 
were  reduced  by  $5,000.  Under  paragraph 
(b)(2)(iii)  of  this  section.  University  X  is 
required  to  net  the  $10,000  tuition  payment 
received  during  2003  against  the  $5,000 
reimbursement  or  refund  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003.  Therefore.  Institution 
X  is  required  to  report  $5,000  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that  Student  A  is  enrolled 
full-time.  and.  in  early  September  2003. 
Student  A  decides  to  live  at  home  with  her 
parents.  In  late  September  2003.  University  X 
adjusts  Student  A's  account  to  eliminate 
room  and  board  charges  and  issues  a  $1,000 
refund  to  Student  A. 

(ii)  Under  paragraph  (b)(2)(v)  of  this 
section,  the  $11,000  payment  is  treated  as  a 
payment  of  qualified  tuition  and  related 
exjjenses  up  to  the  $10,000  billed  for 
qualified  tuition  and  related  expenses.  Under 
paragraph  (b)(2)(vi)  of  this  section,  the  $1,000 
refund  is  not  treated  as  reimbursement  or 
refund  of  payments  for  qualified  tuition  and 
related  expenses,  because  there  is  no 
reduction  in  charges  for  qualified  tuition  and 
related  expenses.  Therefore,  under  paragraph 
(b)(2)(iii)  of  this  section,  University  X  is 
required  to  report  $10,000  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003. 

Example  4.  (i)  In  early  December  2003, 
College  Y  bills  enrolled  Student  B  $10,000 


for  tuition  and  $6,000  for  room  and  board  for 
the  2004  Spring  semester  In  late  December 

2003.  Student  B  pays  $16,000  In  mid- 
lanuary  2004.  after  the  2004  Spring  semester 
classes  begin.  Student  B  drops  to  half-time 
enrollment.  In  mid-)anuary  2004.  College  Y 
credits  Student  B's  account  with  $5,000, 
reflecting  a  $5,000  reduction  in  charges  for 
qualified  tuition  and  related  expenses,  but 
does  not  issue  a  refund  to  Student  B.  In  early 
August  2004.  College  Y  bills  Student  B 
$10,000  for  tuition  and  $6,000  for  room  and 
board  for  the  2004  Fall  semester.  In  early 
September  2004.  College  Y  applies  the  $5,000 
positive  account  balance  toward  Student  B's 
$16,000  bill  for  the  2004  Fall  semester.  In  late 
September  2004.  Student  B  pays  $6,000 
towards  the  charges. 

(ii)  Reporting  for  calendar  year  2003. 
Under  paragraph  (b){2)(v]  of  this  section,  the 
$16,000  payment  in  December  2003  is  treated 
as  a  payment  of  qualified  tuition  and  related 
expenses  up  to  the  $10,000  billed  for 
qualified  tuition  and  related  expenses.  Under 
paragraph  (b)(2)(iii)  of  this  section.  College  Y 
is  required  to  report  $10,000  of  payments 
received  for  qualified  tuition  and  related 
expenses  during  2003  In  addition.  College  Y 
is  required  to  indicate  that  the  payments 
reported  for  2003  relate  to  an  academic 
period  that  begins  during  the  first  three 
months  of  the  next  calendar  year. 

(iii)  Reporting  for  calendar  year  2004 
Under  paragraph  (b)(2)(vi)  of  this  section,  the 
S5.000  credited  to  Student  B's  account  is 
treated  as  a  reimbursement  or  refund  of 
qualified  tuition  and  related  expenses, 
because  the  charges  for  qualified  tuition  and 
related  expenses  were  reduced  by  S5.000 
Under  paragraph  (b)(2)(iv)  of  this  section,  the 
$5,000  reimbursement  or  refund  of  qualified 
tuition  and  related  expenses  must  be 
separately  reported  on  Form  1098-T  because 
it  relates  to  payments  of  qualified  tuition  and 
related  expenses  reported  by  College  Y  for 

2004.  Under  paragraph  (b)(2)(v)  of  this 
section,  the  $5,000  positive  account  balance 
that  is  applied  toward  charges  for  the  2004 
Fall  semester  is  treated  as  a  payment 
Therefore,  College  Y  received  total  payments 
of  $11,000  during  2004  (the  $5,000  credit 
plus  the  $6,000  payment),  l.'nder  paragraph 
(b)(2){v)  of  this  section,  the  $11 ,000  of  total 
payments  are  treated  as  a  payment  of 
qualified  tuition  and  related  expenses  up  to 
the  $10,000  billed  for  such  expenses 
Therefore,  for  2004,  College  Y  is  required  to 
report  $10,000  of  payments  received  for 
qualified  tuition  and  related  expenses  during 
2004  and  a  $5,000  refund  of  payments  of 
qualified  tuition  and  related  expenses 
reported  for  2003. 

(3)  Information  reportmg 
requirements  for  institutions  that  elect 
to  report  amounts  billed  for  qualified 
tuition  and  related  expenses — (i)  In 
general.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  an 
institution  reporting  amounts  billed  for 
qualified  tuition  and  related  expenses 
must  file  an  information  return  on  Form 
1098-T  with  respect  to  each  individual 
enrolled  (as  determined  in  paragraph 
(d)(1)  of  this  section)  for  an  academic 
period  beginning  during  the  calendar 
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year  or  during  a  prior  calendar  year  and 
for  whom  a  reportable  transaction 
described  in  paragraph  (b)(3)(ii)  of  this 
section  is  made  during  the  calendar 
year.  An  institution  may  use  a  substitute 
Form  1098-T  if  the  substitute  form 
complies  with  applicable  revenue 
procedures  relating  to  substitute  forms. 

(ii)  Information  included  on  return. 
An  institution  reporting  amounts  billed 
for  qualified  tuition  and  related 
expenses  must  include  on  Form  1098- 
T— 

(A)  The  name,  address,  and  taxpayer 
identification  number  (TIN)(as  defined 
in  section  77bl(a)(41))  of  the  institution; 

(B)  The  name,  address,  and  TIN  of  the 
individual  who  is,  or  has  been,  enrolled 
by  the  institution; 

(C)  The  amount  billed  for  qualified 
tuition  and  related  expenses  with 
respect  to  the  individual  during  the 
calendar  year; 

(D)  An  indication  by  the  institution 
whether  any  amounts  billed  for 
qualified  tuition  and  related  expenses 
reported  for  the  calendar  year  relate  to 
an  academic  period  that  begins  diuing 
the  first  three  months  of  the  next 
calendar  year; 

(E)  The  amount  of  any  scholarships  or 
grants  for  the  payment  of  the 
individual's  costs  of  attendance  that  the 
institution  administered  and  processed 
during  the  calendar  year; 

(F)  The  amount  of  any  reductions  in 
charges  made  during  the  calendar  year 
with  respect  to  the  individual  that  relate 
to  amounts  billed  for  qualified  tuition 
and  related  expenses  that  were  reported 
by  the  institution  for  a  prior  calendar 
year; 

(G)  The  amount  of  any  reductions  to 
the  amount  of  scholarships  or  grants  for 
the  payment  of  the  individual's  costs  of 
attendance  that  were  reported  by  the 
institution  with  respect  to  the 
individual  for  a  prior  calendar  year; 

(H)  An  indication  by  the  institution 
whether  the  individual  was  enrolled  for 
at  least  half  of  the  normal  full-time  work 
load  for  the  course  of  study  the 
individual  is  pursuing  for  at  least  one 
academic  period  that  begins  during  the 
calendar  year  (see  section  25A  and  the 
regulations  thereunder); 

(I)  An  indication  by  the  institution 
whether  the  individual  was  enrolled  in 
a  program  leading  to  a  graduate-level 
degree,  graduate-level  certificate,  or 
other  recognized  graduate-level 
educational  credential;  and 

(J)  Any  other  information  required  by 
Form  1098-T  and  its  instructions. 

(iii)  Reportable  amounts  billed  for 
qualified  tuition  and  related  expenses 
during  calendar  year  determined.  The 
amount  billed  for  qualified  tuition  and 
related  expenses  with  respect  to  an 


individual  during  the  calendar  year  that 
is  reportable  on  Form  1098-T  is 
determined  by  netting  the  amounts 
billed  for  qualified  tuition  and  related 
expenses  during  the  calendar  year 
against  any  reductions  in  charges  for 
qualified  tuition  and  related  expenses 
made  during  the  calendar  year  that 
relate  to  amounts  billed  for  quahfied 
tuition  and  related  expenses  during  the 
same  calendar  year. 

(iv)  Separate  reporting  of  reductions 
made  to  amounts  billed  for  qualified 
tuition  and  related  expenses  that  were 
reported  for  a  prior  calendar  year.  An 
institution  must  separately  report  on 
Form  1098-T  any  reductions  in  charges 
made  during  the  current  calendar  year 
that  relate  to  amounts  billed  for 
qualified  tuition  and  related  expenses 
that  were  reported  by  the  institution  for 
a  prior  calendar  year.  Such  reductions 
shall  not  be  netted  against  amounts 
billed  for  qualified  tuition  and  related 
expenses  during  the  cxirrent  calendar 
year. 

(v)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(3): 

Exomp/e  J.  (i)  In  early  August  2003, 
University  X  \S\\\s  enrolled  Student  A 
$10,000  for  tuition  and  $6,000  for  room  and 
board  for  the  2003  Fall  semester.  In  late 
August  2003.  Student  A  pays  $11,000  to 
University  X.  In  early  September  2003. 
Student  A  drops  to  half-time  enrollment  for 
the  2003  Fall  semester.  In  late  September 
2003.  University  X  adjusts  Student  A's 
account  and  reduces  the  tuition  charges  by 
55,000  to  reflect  half-time  enrollment.  In  late 
September  2003.  University  X  applies  the 
$5,000  account  balance  toward  current 
charges. 

(ii)  Under  paragraph  (b)(3)(iii)  of  this 
section.  University  X  is  required  to  net  the 
$10,000  amount  of  tuition  billed  during  2003 
against  the  $5,000  reduction  in  charges  for 
qualified  tuition  and  related  expenses  during 
2003.  Therefore.  Institution  X  is  required  to 
report  $5,000  in  amounts  billed  for  qualified 
tuition  and  related  expenses  during  2003. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  J.  except  that,  in  addition,  in  early 
December  2003.  College  X  bills  Student  A 
$10,000  for  tuition  and  $6,000  for  room  and 
board  for  the  2004  Spring  semester.  In  late 
December  2003.  Student  A  pays  $16,000.  In 
mid-lanuary  2004.  after  the  2004  Spring 
semester  classes  begin,  Student  A  drops  to 
half-time  enrollment.  In  mid-January  2004, 
College  X  credits  $5,000  to  Student  A's 
account,  reflecting  a  $5,000  reduction  in 
charges  for  qualified  tuition  and  related 
expenses,  but  does  not  issue  a  refund  check 
to  Student  A.  In  early  August  2004,  College 
X  bills  Student  A  $10,000  for  tuition  and 
$6,000  for  room  and  board  for  the  2004  Fall 
semester.  In  early  September  2004,  College  X 
applies  the  $5,000  positive  account  balance 
toward  Student  As  $16,000  bill  for  the  2004 
Fall  semester.  In  late  September  2004, 
Student  A  pays  $6,000  toward  the  charges. 


(ii)  Reporting  for  calendar  year  2003. 
Under  paragraph  (b)(3)(iii)  of  this  section, 
College  X  is  required  to  report  $15,000 
amounts  billed  for  qualified  tuition  and 
related  expenses  during  2003  ($5,000  for  the 
2003  Fall  semester  and  $10,000  for  the  2004 
Spring  semester.  In  addition.  College  X  is 
required  to  indicate  that  some  of  the  amounts 
billed  for  qualified  tuition  and  related 
expenses  reported  for  2003  relate  to  an 
academic  period  that  begins  during  the  first 
three  months  of  the  next  calendar  year. 

(iii)  Reporting  for  calendar  year  2004. 
Under  paragraph  (b)(3)(iv)  of  this  section,  the 
$5,000  reduction  in  charges  for  qualified 
tuition  and  related  expenses  must  be 
separately  reported  on  Form  1098-T  because 
it  relates  to  amounts  billed  for  qualified 
tuition  and  related  expenses  that  were 
reported  by  College  X  for  2003.  Under 
paragraph  (b)(3)(iii)  of  this  section.  College  X 
is  required  to  report  $10,000  in  amounts 
billed  for  qualified  tuition  and  related 
expenses  during  2004. 

(4)  Requirements  for  insurers — (i)  In 
general.  Except  as  otherwise  provided 
in  this  section,  an  insurer  must  file  an 
information  return  for  each  individual 
with  respect  to  whom  reimbursements 
or  refunds  of  qualified  tuition  and 
related  expenses  are  made  during  the 
calendar  year  on  Form  1098-T.  An 
insurer  may  use  a  substitute  Form  1098- 
T  if  the  substitute  form  complies  with 
applicable  revenue  procedures  relating 
to  substitute  forms  (see  §  601.601(d)(2) 
of  this  chapter). 

(ii)  Information  included  on  return. 
An  insurer  must  include  on  Form  1098- 
T— 

(A)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  (as  defined 
in  section  7701(a)(41))  of  the  insiu-er; 

(B)  The  name,  address,  and  TIN  of  the 
individual  with  respect  to  whom 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  were  made; 

(C)  The  aggregate  amount  of 
reimbiusements  or  refunds  of  qualified 
tuition  and  related  expenses  that  the 
insurer  made  with  respect  to  the 
individual  during  the  calendar  year;  and 

(D)  Any  other  information  required  by 
Form  1098-T  and  its  instructions. 

(5)  Time  'and  place  for  filing  return — 
(i)  In  general.  Except  as  provided  in 
paragraphs  fb)(5)(ii)  and  (iii)  of  this 
section.  Form  1098-T  must  be  filed  on 
or  before  February  28  (March  31  if  filed 
electronically)  of  the  year  following  the 
calendar  year  in  which  payments  were 
received,  or  amounts  were  billed,  for 
qualified  tuition  or  related  expenses,  or 
reimbiursements,  refunds,  or  reductions 
of  such  amounts  were  made.  An 
institution  or  insurer  must  file  Form 
1098-T  with  the  IRS  according  to  the 
instructions  to  Form  1098-T. 

(ii)  Return  for  nonresident  alien 
individual.  In  general,  an  institution  or 
insurer  is  not  required  to  file  a  return  on 
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behalf  of  a  nonresident  alien  individual. 
However,  if  a  nonresident  alien 
individual  requests  an  institution  or 
insurer  to  report,  the  institution  or 
insurer  must  file  a  return  described  in 
paragraph  (b)  of  this  section  with  the 
IRS  on  or  before  the  date  prescribed  in 
paragraph  {b)(5)(i)  of  this  section,  or  on 
or  before  the  thirtieth  day  after  the 
request,  whichever  is  later. 

(iii)  Extensions  of  time.  The  IRS  may 
grant  an  institution  or  insurer  an 
extension  of  time  to  file  returns  required 
in  this  section  upon  a  showing  of  good 
cause.  See  the  instructions  to  Form 
1098-T  and  applicable  revenue 
procedures  for  rules  relating  to 
extensions  of  time  to  file  (see 
§  601 .601  [d)(2)  of  this  chapter). 

(6)  Use  of  magnetic  media.  See 
section  6011(e)  and  §301.6011-2  of  this 
chapter  for  rules  relating  to  the 
requirement  to  file  Forms  1098-T  on 
magnetic  media. 

(c)  Requirement  to  furnish 
statement — (1)  In  general.  An  institution 
or  insurer  must  furnish  a  statement  to 
each  individual  for  whom  it  is  required 
to  file  a  Form  1098-T.  The  statement 
must  include — 

(i)  The  information  required  under 
paragraph  (b)  of  this  section: 

(ii)  A  legend  that  identifies  the 
statement  as  important  tax  information  • 
that  is  being  furnished  to  the  IRS; 

(iii)  Instructions  that — 

(A)  State  that  the  statement  reports 
either  total  payments  received  by  the 
institution  for  qualified  tuition  and 
related  expenses  during  the  calendar 
year,  or  total  amounts  billed  by  the 
institution  for  qualified  tuition  and 
related  expenses  during  the  calendar 
year,  or  the  total  reimbursements  or 
refunds  made  bv  the  insurer; 

(B)  State  that,' under  section  25A  and 
the  regulations  thereunder,  the  taxpayer 
may  claim  an  education  tax  credit  only 
with  respect  to  qualified  tuition  and 
related  expenses  actually  paid  during 
the  calendar  year;  and  that  the  taxpayer 
may  not  be  able  to  claim  an  education 
tax  credit  with  respect  to  the  entire 
amount  of  payments  received,  or 
amounts  billed,  for  qualified  tuition  and 
related  expenses  reported  for  the 
calendar  vear; 

(C)  State  that  the  amount  of  any 
scholarships  or  grants  reported  for  the 
calendar  year  and  other  similar  amounts 
not  reported  (because  they  are  not 
administered  and  processed  by  the 
institution)  may  reduce  the  amount  of 
any  allowable  education  tax  credit  for 
the  taxable  vear; 

(D)  State  that  the  amount  of  any 
reimbursements  or  refunds  of  payments 
received,  or  reductions  in  charges,  for 
qualified  tuition  and  related  expenses, 


or  any  reductions  to  the  amount  of 
scholarships  or  grants,  reported  by  the 
institution  with  respect  to  the 
individual  for  a  prior  calendar  year  may 
affect  the  amount  of  any  allowable 
education  tax  credit  for  the  prior 
calendar  year; 

(E)  State  that  the  amount  of  any 
reimbursements  or  refunds  of  qualified 
tuition  and  related  expenses  reported  by 
an  insurer  may  reduce  the  amount  of  an 
allowable  education  tax  credit  for  a 
taxable  year; 

(F)  State  that  the  taxpayer  should  refer 
to  relevant  IRS  forms  and  publications, 
and  should  not  refer  to  the  institution  or 
the  insurer,  for  explanations  relating  to 
the  eligibility  requirements  for.  and 
calculation  of,  any  allowable  education 
tax  credit;  and 

(G)  Include  the  name,  address,  and 
phone  number  of  the  office  or 
department  within  the  institution  or 
insurer  that  is  the  information  contact 
for  the  institution  or  insurer  that  filed 
the  Form  1098-T. 

(2)  Time  and  manner  for  furnishing 
statement — (i)  In  general.  Except  as 
provided  in  paragraphs  (c)(2)(ii)  and  (iii) 
of  this  section,  an  institution  or  insurer 
must  furnish  the  statement  described  in 
paragraph  (c)(1)  of  this  section  to  each 
individual  for  whom  it  is  required  to  file 
a  return,  on  or  before  January  31  of  the 
year  following  the  calendar  year  in 
which  payments  were  received,  or 
amounts  were  billed,  for  qualified 
tuition  and  related  expenses,  or 
reimbursements,  refunds,  or  reductions 
of  such  amounts  were  made.  If  mailed, 
the  statement  must  be  sent  to  the 
individual's  permanent  address,  or  the 
individual's  temporary  address  if  the 
institution  or  insurer  does  not  know  the 
individual's  permanent  address.  If 
furnished  electronically,  the  statement 
must  be  furnished  in  accordance  with 
the  applicable  regulations. 

(ii)  Statement  to  nonresident  alien 
individual.  If  an  information  return  is 
filed  for  a  nonresident  alien  individual, 
the  institution  or  insurer  must  furnish  a 
statement  described  in  paragraph  (c)(1) 
of  this  section  to  the  individual  in  the 
manner  and  on  or  before  the  date 
prescribed  in  paragraph  (c)(2)(i)  of  this 
section,  or  on  or  before  the  thirtieth  dav 
after  the  nonresident  alien's  request  to 
report,  whichever  is  later. 

(iii)  Extensions  of  time.  The  IRS  may 
grant  an  institution  or  insurer  an 
extension  of  time  to  furnish  the 
statements  required  in  this  section  upon 
a  showing  of  good  cause.  See  the 
instructions  to  Form  1098-T  and 
applicable  revenue  procedures  for  rules 
relating  to  extensions  of  time  to  furnish 
statements  (see  §601. 601  (d)(2)  of  this 
chapter). 


(3)  Copy  of  Form  1098-T.  An 
institution  or  insurer  may  satisfy'  the 
requirement  of  this  paragraph  (c)  by 
furnishing  either  a  copy  of  Form  1098- 
T  and  its  instructions  or  another 
document  that  contains  all  of  the 
information  filed  with  the  IRS  and  the 
information  required  by  paragraph  (c)(1) 
of  this  section  if  the  document  complies 
with  applicable  revenue  procedures 
relating  to  substitute  statements  (see 
§601. 601(d)(2)  of  this  chapter). 

(d)  Special  rules — (1)  Enrollment 
determined.  An  institution  may 
determine  its  enrollment  for  each 
academic  period  under  its  own  rules 
and  policies  for  determining  enrollment 
or  as  of  any  of  the  following  dates — 

(i)  30  days  after  the  first  day  of  the 
academic  period; 

(ii)  A  date  during  the  academic  period 
on  which  enrollment  data  must  be 
collected  for  purposes  of  the  Integrated 
Post  Secondan"  Education  Data  System 
administered  by  the  Department  of 
Education:  or 

(iii)  A  date  during  the  academic 
period  on  which  the  institution  must 
report  eru-oUment  data  to  the  State,  the 
institution's  governing  body,  or  some 
other  external  governing  body 

(2)  Payments  of  qualified  tuition  and 
related  expenses  received  or  collected 
by  one  or  more  persons — (i)  In  general. 
Except  as  othenvise  provided  in 
paragraph  (d)(2)(ii)  of  this  section,  if  a 
person  collects  or  receives  payments  of 
qualified  tuition  and  related  expenses 
on  behalf  of  another  person  (e.g.,  an 
institution),  the  person  collecting  or 
receiving  payments  must  satisfy  the 
information  reporting  requirements  of 
this  section  In  this  case,  the  reporting 
requirements  do  not  apply  to  the 
transfer  of  the  payments  to  the 
institution. 

(ii)  Exception.  If  the  person  collecting 
or  receiving  payments  of  qualified 
tuition  and  related  expenses  on  behalf 
of  another  person  (e.g..  an  institution) 
does  not  possess  the  information  needed 
to  comply  with  the  information 
reporting  requirements  of  this  section, 
the  other  person  must  satisf\-  the 
information  reporting  requirements  of 
this  section. 

(3)  Governmental  units.  An  institution 
or  insurer  that  is  a  governmental  unit, 
or  an  agency  or  instrumentality  of  a 
governmental  unit,  is  subject  to  the 
information  reporting  requirements  of 
this  section  and  an  appropriately 
designated  officer  or  employee  of  the 
governmental  entity  must  satisfy  the 
information  reporting  requirements  of 
this  section. 

(e)  Penalty  provisions— [1]  Failure  to 
file  correct  returns.  The  section  6721 
penalty  may  apply  to  an  institution  or 
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insurer  that  fails  to  file  information 
returns  required  by  section  6050S  and 
this  section  on  or  before  the  required 
filing  date:  that  fails  to  include  all  of  the 
required  information  on  the  return:  or 
that  includes  incorrect  information  on 
the  return.  See  section  6721,  and  the 
regulations  thereunder,  for  rules  relating 
to  penalties  for  failure  to  file  correct 
returns.  See  section  6724.  and  the 
regulations  thereunder,  for  rules  relating 
to  waivers  of  penalties  for  certain 
failures  due  to  reasonable  cause. 

(2)  Failure  to  furnish  correct 
information  statements.  The  section 
6722  penalty  may  apply  to  an 
institution  or  insurer  that  fails  to  furnish 
statements  required  by  section  6050S 
and  this  section  on  or  before  the 
prescribed  date;  that  fails  to  include  all 
the  required  information  on  the 
statement;  or  that  includes  incorrect 
information  on  the  statement.  See 
section  6722,  and  the  regulations 
thereimder.  for  rules  relating  to 
penalties  for  failure  to  furnish  correct 
statements.  See  section  6724.  and  the 
regulations  thereunder,  for  rules  relating 
to  waivers  of  penalties  for  certain 
failures  due  to  reasonable  cause. 

(3)  Waiver  of  penalties  for  failures  to 
include  a  correct  T/N— (i)  In  general.  In 
the  case  of  a  failure  to  include  a  correct 
TIN  on  Form  1098-T  or  a  related 
information  statement,  penalties  may  be 
waived  if  the  failure  is  due  to  reasonable 
cause.  Reasonable  cause  may  be 
established  if  the  failure  arose  from 
events  beyond  the  institution's  or 
insurer's  control,  such  as  a  failure  of  the 
individual  to  furnish  a  correct  TIN. 
However,  the  institution  or  insurer  must 
establish  that  it  acted  in  a  responsible 
manner  both  before  and  after  the  failure. 

(ii)  Acting  in  a  responsible  manner. 
An  institution  or  insurer  must  request 
the  TIN  of  each  individual  for  whom  it 
is  required  to  file  a  return  if  it  does  not 
already  have  a  record  of  the  individual's 
correct  TIN.  If  the  institution  or  insurer 
does  not  have  a  record  of  the 
individual's  correct  TIN,  then  it  must 
solicit  the  TIN  in  the  maimer  described 
in  paragraph  (e)(3)(iii)  of  this  section  on 
or  before  December  31  of  each  year 
during  which  it  receives  payments,  or 
bills  amounts,  for  qualified  tuition  and 
related  expenses  or  makes 
reimbursements,  refunds,  or  reductions 
of  such  amounts  with  respect  to  the 
individual.  If  an  individual  refuses  to 
provide  his  or  her  TIN  upon  request,  the 
institution  or  insurer  must  file  the 
retiuTi  and  furnish  the  statement 
required  by  this  section  without  the 
individual's  TIN.  but  with  all  other 
required  information.  The  specific 
solicitation  requirements  of  paragraph 
(e](3)(iii)  of  this  section  apply  in  lieu  of 


the  solicitation  requirements  of 
§  301. 6724-1  (e)  and  (f)  of  this  chapter 
for  the  purpose  of  determining  whether 
an  institution  or  insurer  acted  in  a 
responsible  manner  in  attempting  to 
obtain  a  correct  TIN.  An  institution  or 
insurer  that  complies  with  the 
requirements  of  this  paragraph  (e)(3) 
will  be  considered  to  have  acted  in  a 
responsible  manner  within  the  meaning 
of  §  301. 6724-1  (d)  of  this  chapter  with 
respect  to  any  failure  to  include  the 
correct  TIN  of  an  individual  on  a  return 
or  statement  required  by  section  6050S 
and  this  section. 

(iii)  Manner  of  soliciting  TIN.  An 
institution  or  insurer  must  request  the 
individual's  TIN  in  writing  and  must 
clearly  notify  the  individual  that  the  law 
requires  the  individual  to  furnish  a  TIN 
so  that  it  may  be  included  on  an 
information  return  filed  by  the 
institution  or  insurer.  A  request  for  a 
TIN  made  on  Form  W-9S,  "Request  for 
Student's  or  Borrower's  Social  Security 
Number  and  Certification."  satisfies  the 
requirements  of  this  paragraph 
(e)(3)(iii).  An  institution  or  insurer  may 
establish  a  system  for  individuals  to 
submit  Forms  W-9S  electronically  as 
described  in  applicable  forms  and 
instructions.  An  institution  or  insurer 
may  also  develop  a  separate  form  to 
request  the  individual's  TIN  or 
incorporate  the  request  into  other  forms 
customarily  used  by  the  institution  or 
insurer,  such  as  admission  or 
enrollment  forms  or  financial  aid 
applications. 

(4)  Failure  to  furnish  TIN.  The  section 
6723  penalty  may  apply  to  any 
individual  who  is  required  (but  fails)  to 
furnish  his  or  her  TIN  to  an  institution 
or  insurer.  See  section  6723,  and  the 
regulations  thereunder,  for  rules  relating 
to  the  penalty  for  failure  to  furnish  a 
TIN. 

(f)  Effective  date.  The  rules  in  this 
section  apply  to  information  retiuns 
required  to  be  filed,  and  information 
statements  required  to  be  furnished, 
after  December  31.  2003. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Far.  5.  Section  301.6011-2  is 

amended  by: 

1.  In  paragraph  (b)(1).  first  sentence, 
add  the  language  "1098-T," 
immediately  after  the  language  "1098- 
E,". 

2.  Revising  paragraph  (g)(3). 
The  revision  reads  as  follows: 


§  301 .601 1-2    Required  use  of  magnetic 
media. 

***** 
(g)  *   *  * 

(3)  This  section  applies  to  returns  on 
Forms  1098-E  and  1098-T  filed  after 
December  31.  2003. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-9932  Filed  4-26-02;  8:45  am] 

BILLING  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  356 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  1-93] 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and 
Bonds;  Reporting  of  Net  Long  Position 
and  Applteatton  of  the  35  Percent  Limit 

AGENCY:  Bureau  of  the  Public  Debt. 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUIMMARY:  The  Department  of  the 
Treasury  ("Treasury."  "We,"  or  "Us")  is 
issuing  this  Advance  Notice  of  Proposed 
Rulemaking  to  solicit  comments  on 
potential  modifications  to  the  timing  of 
the  calculation  and  reporting  of  the  net 
long  position  ("NLP")  in  marketable 
Treasury  securities  auctions.  In 
addition,  we  are  asking  for  comments  on 
the  application  of  the  35  percent  award 
limit  and  on  a  potential  change  in  the 
NLP  reporting  threshold.  The  purpose  of 
any  such  modifications  would  be  to 
more  effectively  meet  the  objectives  of 
these  two  areas  of  the  auction  rules 
while  ensuring  that  participation  in 
Treasury  securities  auctions  remains 
both  strong  and  broad,  with  minimal 
compliance  costs  for  participants. 
Realization  of  these  goals  will  help  us 
attain  the  lowest  possible  borrowing 
costs  over  time.  We  are  specifically 
interested  in  comments  on  alternatives 
that  change  the  time  as  of  which  the 
NLP  is  calculated  (the  "NLP  as-of  time") 
and  the  NLP  reporting  deadline,  as  well 
as  alternatives  that  would  permit  us  to 
replace  or  eliminate  the  NLP  reporting 
requirement. 

DATES:  Submit  comments  on  or  before 
June  28,  2002. 

ADDRESSES:  You  may  send  hard  copy 
comments  to:  Government  Securities 
Regulations  Staff,  Bureau  of  the  Public 
Debt,  999  E  Street  NW.,  Room  315, 
Washington,  DC  20239.  You  may  also 
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send  us  comments  by  e-mail  at 
govsecreg@bpd.treas.gov.  When  sending 
comments  by  e-mail,  please  use  an 
ASCII  file  format  and  provide  your  full 
name  and  mailing  address.  You  may 
download  this  advance  notice,  and 
review  the  comments  we  receive,  from 
the  Bureau  of  the  Public  Debfs  website 
at  www.publicdebt.treas.gov.  The 
advance  notice  and  comments  will  also 
be  available  for  public  inspection  and 
copying  at  the  Treasury'  Department 
Library',  Room  1428,  Main  Treasury 
Building,  1500  Pennsvivania  Avenue, 
NW.,  Washington,  DC  20220.  To  visit 
the  librar\',  call  (202)  622-0990  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Santamorena  (Executive  Director), 
Chuck  Andreatta  (Senior  Financial 
Advisor),  or  Lee  Grandy  (Associate 
Director),  Bureau  of  the  Public  Debt, 
Government  Securities  Regulations 
Staff,  (202)  691-3632. 
SUPPLEMENTARY  INFORMATION:  The 
Uniform  Offering  Circular.^  in 
conjunction  with  the  offering 
announcement  for  each  auction, 
provides  the  terms  and  conditions  for 
the  sale  and  issuance  of  marketable 
Treasury  bills,  notes  and  bonds  to  the 
public.  One  of  these  terms  (rules)  is  the 
requirement  that  a  bidder  in  an  auction 
report  its  net  long  position  ("NLP")  if  its 
NLP  in  the  security  being  auctioned 
plus  its  bids  in  the  auction  meet  or 
exceed  a  certain  dollar-amount 
threshold  stated  in  the  auction  offering 
announcement.  The  reporting  dollar- 
amount  threshold  currently  is  $1  billion 
for  Treasury  bills  and  $2  billion  for 
Treasury  notes  and  bonds.  Currently,  a 
bidder  must  determine  its  NLP  as  of 
one-half  hour  prior  to  the  deadline  for 
receipt  of  competitive  bids;  if  it  meets 
or  exceeds  the  reporting  threshold  as  of 
that  time,  the  bidder  must  report  its  NLP 
by  the  competitive  bidding  deadline. 

A  bidder's  reported  NLP  is  a 
component  of  our  auction  award  limit, 
which  is  35  percent  of  the  offering 
amount  less  the  bidder's  reported  NLP. 
For  example,  assume  a  bidder  has  an 
NLP  of  $2  billion,  and  the  35  percent 
award  limit  for  a  particular  auction  is  $4 
billion.  If  the  bidder  is  successful  in  the 
auction  and  as  a  result  of  its  bids  alone 
would  receive  $4  billion,  its  award  will 
be  cut  back  to  $2  billion. 

In  this  notice,  we  first  describe  these 
rules  and  their  rationale,  and  why  we 
are  considering  a  change.  Then  we 
describe  various  alternatives  on  which 
we  are  seeking  conunent. 


L  The  35  Percent  Limit  and  Net  Long 
Position  Reporting 

The  35  percent  rule  limits  auction 
awards  for  any  one  competitive  bidder 
to  35  percent  of  the  total  amount  offered 
to  the  public  in  a  particular  auction,  less 
the  bidder's  reported  NLP.-  This  rule 
ensures  that  awards  in  our  auctions  are 
distributed  to  a  number  of  auction 
participants.  This  goal  of  broad 
distribution  is  intended  to  encourage 
participation  by  a  significant  number  of 
competitive  bidders  in  each  auction. 
Broad  participation  keeps  our  borrowing 
costs  to  a  minimum,  helps  ensure  that 
Treasury  auctions  are  fair  and 
competitive,  and  makes  it  less  likely 
that  ownership  of  Treasury  securities 
will  become  overly  concentrated. 

A  key  component  of  the  35  percent 
award  limit  is  the  NLP  calculation.  *  If 
a  bidder  has  a  reportable  NLP,  we 
subtract  it  from  the  35  percent  award 
limit  in  determining  the  bidder's 
maximum  award  amount  for  the 
auction. 

The  NLP  is  generally  the  amount  of 
the  security  being  auctioned  that  a 
bidder  has  obtained,  or  has  arranged  to 
obtain,  outside  of  the  auction  in  the 
secondary  market.  The  term  "net  long  " 
refers  to  the  extent  to  which  an  investor 
has  bought  (or  has  agreed  to  buy)  more 
of  a  security  than  it  has  sold  (or  has 
agreed  to  sell).  For  example,  if  an 
investor  has  bought  $900  million  of  a 
security  in  the  when-issued  market,  and 
it  has  sold  $300  million  of  the  same 
security  in  the  when-issued  market,  it 
has  a  net  long  position  of  $600  million 
in  that  security,  assuming  it  has  no 
other  positions.  The  components  of  the 
NLP  are  intended  to  capture  the  various 
ways  that  a  bidder  can  acquire  a 
Treasury  security.* 

A  competitive  bidder  is  required  to 
report  its  NLP  if  the  sum  of  its  bids  plus 
its  NLP  equals  or  exceeds  the  NLP 
reporting  threshold,  currently  $2  billion 
for  Treasury  notes  and  bonds  and  $1 
billion  for  Treasury  bills  ^  (unless 
otherwise  stated  in  the  offering 
announcement).  In  addition,  if  the  sum 
of  its  bids  equals  or  exceeds  the  NLP 
reporting  threshold,  but  it  has  no 
position  or  has  a  net  short  position,  it 
must  report  a  zero. 

A  bidder  must  determine  its  NLP  as 
of  one-half  hour  {e.g.,  12:30  p.m.)  prior 
to  the  competitive  bidding  deadline 


'  The  Uniform  Offering  Circular  was  published  as 
a  final  rule  on  lanuarv'  5.  1993  (58  FR  412).  The 
circular,  as  amended,  is  codified  at  31  CFR  part  356. 


2  31  CFR  356.22(b). 

'31  CFR  356.13. 

«See  31  CFR  356  13(b)  for  details  on  the 
components  of  the  net  long  position  See  also  66  FR 
56759  (November  13,  2001),  which  provided  an 
optional  exclusion  amount  in  the  NLP  calculation 
for  reopenings. 

5  31  CFR  356.13(a). 


[e.g.,  1  p.m.).**  This  is  a  "snapshot"  or 
point-in-time  measurement.  If  a  bidder's 
position  changes  during  the  final  half- 
hour  period  before  the  auction,  this  does 
not  affect  the  amount  to  be  reported 
under  our  rules  Currently,  we  give 
bidders  30  minutes  to  calculate  and 
report  their  NLPs  primarily  because  of 
the  operational  complexities  involved  in 
aggregating  this  information  when  a 
bidder  has  numerous  affiliates. 

The  NLP  reporting  requirement  is  not 
fuUv  effective  in  encouraging  broad 
distribution  of  Treasun,-  securities, 
however,  because  of  this  half-hour  time 
lag  between  the  NLP  as-of  time  and  the 
competitive  bidding  deadline.  Because  a 
bidder's  NLP  can  change  significantly 
during  this  time  period,  the  reported 
NLP  may  not  provide  an  accurate,  or 
even  approximate,  measure  of  a  bidder's 
position  at  the  time  that  a  bidder 
actually  submits  its  bids.  As  a  result,  a 
bidder's  award  may  be  cut  back  to  the 
35  percent  limit  based  on  NLP 
information  that  no  longer  reflects  the 
bidder's  actual  NLP.  Conversely,  a     . 
bidder's  award  may  not  be  cut  back  if 
it  builds  a  large  position  in  the  security 
being  auctioned  between  the  NLP  as-of 
time  and  the  competitive  bidding 
deadline. 

Moreover,  our  experience  with  the 
NLP  rule  in  general  is  that  participants 
occasionally  have  operational 
difficulties  in  compiling  aod  reporting 
NLPs.  There  may  be  other  ways  to 
achieve  the  goals  of  the  rule  while 
reducing  these  difficulties.  For  this 
reason,  we  are  also  more  fundamentally 
reconsidering  the  rule 

We  asked  tne  Treasury  Borrowing 
Advisory-  Committee  of  The  Bond 
Market  Association  "  to  consider  an 
alternative  to  address  this  issue  in 
January'  2002.  The  alternative  was  to 
separate  NLP  reporting  from  auction 
bidding  by  having  bidders  determine 
their  NLPs  as  of  the  competitive  bidding 
deadline,  usually  1  p.m.,  and  report 
them  after  the  close  of  the  auction. 
Under  this  scenario.  Treasury  would 
base  its  auction  awards  solely  on  the 
amounts  bid,  and  bidders  would  be 
responsible  for  ensuring  that  their  bids, 
combined  with  their  NLPs,  did  not 
result  in  their  exceeding  the  35  percent 
award  limit. 

The  Committee  responded  that  this 
alternative,  "while  somewhat  more 
burdensome  to  the  bidder,"  was 
"manageable  practically."  but  was 
concerned  about  shifting  the  burden  of 


»'31  CFR  356  13(b). 

"The  Committee,  which  is  comprised  of 
securities  industry  representatives,  provides 
periodic  advice  to  Treasury  on  debt  management 
issues.  See,  Pub.  L.  103-202.  Sec.  202,  107  Stat 
2356,  31  U.S.C.  3121  note. 


20936 


Federal  Register / Vol.  67,  No.  82 /Monday.  April  29,  2002 / Proposed  Rules 


enforcing  the  35  percent  award  limit 
from  the  Treasury  to  bidders.  Under  this 
"self  policing"  scenario,  the  Committee 
contended,  bidders  would  be  likely  to 
reduce  the  amount  of  their  auction  bids 
leading  to  smaller  bid/cover  ratios  and 
possibly  weaker  auction  results.** 

We  also  invited  suggestions  from  the 
public  during  the  February  2002 
quarterly  refunding  announcement  on 
ways  to  improve  the  NLP  rule.^  In 
addition  to  separating  the  NLP  reporting 
from  auction  bidding,  we  stated  that  we 
were  also  considering  moving  the  NLP 
as-of  time  closer  to  the  competitive 
bidding  deadline. 

We  received  one  response  on  this 
topic,  from  The  Bond  Market 
Association. '°  The  Association 
recommended,  among  other  things,  that 
Treasury  refrain  from  making  any  major 
modifications  to  the  current  NLP 
reporting  requirements.  Nevertheless, 
the  Association  suggested  that  we 
consider  three  relatively  "minor"  rule 
changes:  "(i)  increasing  the  current  NLP 
reporting  threshold  to  35  percent  of  the 
issuance  amount;  (ii)  requiring  bidders 
to  calculate  their  NIP  as  of  12:40  p.m. 
rather  than  12:30  p.m.;  and  (iii) 
instructing  bidders  not  to  report  any 
NLP  when  they  are  above  the  applicable 
reporting  threshold  but  their  NLP  is 
either  zero  or  a  negative  number."  We 
also  received  other  responses,  but  not 
on  this  topic. 

II.  Alternatives 

We  are  considering,  and  inviting 
public  comments  on,  four  alternatives  to 
reach  our  goal  of  maintaining  strong  and 
broad  participation  in  fair  and 
competitive  Treasury  auctions  while 
minimizing  the  costs  of  compliance 
with  the  auction  rules.  Realization  of 
this  goal  will  help  us  attain  the  lowest 
possible  borrowing  costs  over  time.  In 
addition,  we  are  inviting  comments  on 
potential  changes  to  the  NLP  reporting 
threshold  amount. 

Substantive  rule  changes  (timing  or 
fundamental).  The  first  two  alternatives 
maintain  the  requirement  to  report  the 
NLP.  but  modify  the  time  that  it  must 


'  Report  to  the  Secretar,  of  the  Treasury  from  the 
Treasurv'  Borrowing  Advison,'  Committee  of  The 
Bond  Marltet  Association  (dated  lanuary  30.  2002) 
The  report  is  available  at  www  treas.gov  See  also 
Minutes  of  the  Meeting  of  the  Treasury  Borrowing 
.Advisory  Committee  of  The  Bond  Market 
Association  (January  29.  2002). 

"  February  2002  Quarterly  Refunding  Statement 
(lanuary  30.  2002) 

'"Letter  from  Eric  L.  Foster.  Vice  President  and 
Assistant  General  Counsel.  The  Bond  Market 
Association,  to  Brian  C.  Roseboro.  .Assistant 
Secretary  for  Financial  Markets,  dated  March  13, 
2002.  The  letter  comments  on  some  of  the 
alternatives  in  this  notice  It  is  available  on  The 
Bond  Market  Association  website  at 
www.bondmarkets.com 


be  determined  or  reported,  or  both,  to 
make  the  reporting  process  more 
effective.  The  third  alternative  would 
eliminate  the  NLP  reporting 
requirement,  and  the  last  would  keep  it 
as  it  is. 

Alternative  1.  Reduce  the  half-hour 
interval  between  the  NLP  as-of  time  and 
the  competitive  bidding  deadline.  For 
example,  would  the  NLP  reporting  rule 
be  more  effective  if  the  as-of  time  were 
moved  closer  to  the  competitive  bidding 
deadline  (e.g.,  1:00),  such  as  12:40  or 
12:45?  Would  this  modification  be 
feasible  operationally?  We  specifically 
invite  comments  on  the  optimal  NIP 
determination  time. 

Alternative  2.  Make  the  NLP  as-of 
time  the  same  as  the  competitive 
bidding  deadline,  with  the  NLP 
reporting  time  to  follow  (for  example, 
one-half  hour  later).  Bidders  would  be 
responsible  for  ensuring  that  their  bids 
plus  their  positions,  if  they  are  net  long, 
do  not  exceed  the  35  percent  award 
limit.  For  example,  the  NLP  as-of  time 
and  the  competitive  bidding  deadline 
could  both  be  set  at  1:00.  with  NLPs  to 
be  reported  by  1:30.  Violations  of  the 
rule  could  be  handled  as  follows.  First, 
to  encourage  aggressive  bidding  and  to 
alleviate  bidder  concerns  about 
accidental  breaches  of  the  NIP  rule,  in 
the  case  of  most  minor  or  technical 
errors  there  would  be  minimal  or  no 
sanction.  Second,  we  would  promulgate 
a  new  rule  to  handle  more  serious  rule 
violations,  namely  those  with  a 
potential  impact  on  the  hquidity  of  the 
Treasury  securities  market  (e.g., 
significantly  exceeding  the  35  percent 
limit).  The  NLP  rule  is  premised  on  the 
conviction  that  one  bidder's  taking  the 
bulk  of  an  auction  may  discourage  other 
bidders  from  bidding  aggressively  in 
future  auctions,  or  even  from  bidding  at 
all.  In  either  case,  the  liquidity  of 
Treasury  securities  would  diminish,  and 
Treasury's  long-term  borrowing  costs 
would  rise.  This  new  rule  would  allow 
us  to  impose  liquidated  damages  based 
on  Treasury's  increased  borrowing 
costs.  Third,  in  the  case  of  the  most 
serious  violations.  Treasury  would 
employ  existing  enforcement 
mechanisms  prohibiting  the  bidder  from 
participating  in  future  auctions  for  its 
own  account,  for  the  account  of  others, 
or  both,"  as  well  as  pursuing  criminal 
and  civil  remedies  under  the  Federal 
securities  and  other  laws. 

Alternative  3.  Eliminate  the  NLP 
reporting  requirement,  and  either 
maintain  or  reduce  the  35  percent  limit. 
Treasury  would  rely  on  its  Large 
Position  Reporting  rules, '^  and  other 


mechanisms  to  monitor  the  market  and 
address  concentrations  of  ownership. 
This  would  reduce  the  operational 
difficulties  and  burdens  bidders  face  in 
reporting  their  NLPs  near  the  same  time 
that  they  also  are  determining  the 
amounts  and  yields  at  which  they  are 
bidding.  The  dovraside  for  the  Treasury 
market  (and  thus  ultimately  for  the 
taxpayer)  would  be  a  more  limited 
ability  for  Treasury  to  control 
ownership  concentration  in  the 
Treasury  market  through  the  auction 
process. 

Alternative  4.  Retain  both  the  35 
percent  limit  and  the  NLP  as-of  and 
reporting  timeframes  as  they  exist  now. 

Potential  change  to  NLP  reporting 
threshold  amount.  Currently  a  bidder 
must  report  its  NLP  if  its  bids  plus  its 
NLP  equals  or  exceeds  $1  billion  for 
bills,  or  $2  billion  for  notes  and  bonds 
(unless  otherwise  stated  in  the  auction 
offering  announcement)."  As  noted 
above,  if  a  bidder  either  has  no  position 
or  has  a  net  short  position  but  the  total 
of  all  of  its  bids  equals  or  exceeds  the 
NLP  threshold  amount  for  a  particular 
auction,  the  bidder  must  report  a  zero  as 
its  NLP. 

We  are  considering  changing  the  NLP 
reporting  threshold  to  equal  the  actual 
35  percent  award  limit  for  each  auction, 
which  we  would  provide  on  the  offering 
announcement.  Bidders  whose  bids  plus 
NLPs  equal  or  exceed  the  limit  would  be 
required  to  report  their  positions.  For 
example,  if  the  35  percent  award  limit 
for  a  particular  auction  is  $3  billion,  and 
the  total  of  a  bidder's  bids  is  $2.5  billion 
and  its  NIP  is  $1  billion,  the  bidder 
would  have  to  report  its  $1  billion  NLP. 
Bidders  whose  bids  plus  NLPs  did  not 
equal  or  exceed  the  limit  would  not  be 
required  to  report  any  positions.  Bidders 
whose  total  bids  equal  or  exceed  the 
limit  but  either  have  no  position  or  a  net 
short  position  would  not  have  to  report 
a  zero  as  their  NIP.  We  are  requesting 
comment  on  this  alternative  because  we 
are  considering  making  this  change 
regardless  of  whether  or  not  we 
implement  any  modifications  to  the 
NLP  as-of  or  reporting  timeframes. 

In  addition  to  inviting  comments  on 
all  of  the  above  alternatives,  we  also 
invite  comments  on  any  other 
alternatives. 

It  has  been  determined  that  this  is  not 
a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866, 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Goverrunent  Securities,  Securities. 

Authority:  5  U.S.C.  301;  31  U.S.C.  3102  et 
seq.;  12  U.S.C.  391. 


"31  CFR  356.34(a). 
'M7  CFR  420. 


"31  CFR  356.13(a), 
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Dated:  .April  24.  2002. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  02-10547  Filed  4-25-02;  10:29  am] 

BILUNG  CODE  4«10-39-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGDOt-02-016] 

RIN2115-AA97 

Safety  and  Security  Zones;  Boston, 
Massachusetts  Captain  of  tlie  Port 
Zone,  Boston  and  Saiem  Hartx>rs,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
safety  and  security  zones  around  vessels 
when  they  are  moored  at  the  Black 
Falcon  Terminal.  Boston,  MA  and  the  P 
G  &  E  Power  Plant  Terminal.  Salem. 
MA.  We  are  also  proposing  continuous 
safety  and  security  zones  around  the 
Coast  Guard  Integrated  Support 
Command  (ISC)  Boston,  MA.  These 
safety  and  security  zones  would 
prohibit  entry  into  or  movement  within 
portions  of  Boston  and  Salem  Harbors 
and  are  needed  to  ensure  public  safety 
and  prevent  sabotage  or  terrorist  acts 
against  facilities  and  vessels  with  the 
potential  for  catastrophic  damage  and 
casualties  if  successful. 
DATES:  Comments  and  related  materials 
to  reach  the  Coast  Guard  on  or  before 
May  29,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston.  455  Commercial  Street, 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
materials  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  the  hours  of  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dave  Sherry.  Marine  Safety 
Office  Boston.  Maritime  Security 
Operations  Division,  at  (617)  223-3030. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 


comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (CGDl-02-016). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  -  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  terrorist  attacks  on  New  York, 
New  York  and  Washington.  DC  on 
September  11,  2001.  inflicted 
catastrophic  human  casualties  and 
property  damage.  National  security  and 
intelligence  officials  warn  that  future 
terrorist  attacks  are  likely.  Following  the 
September  11  attacks,  we  published  a 
temporar\'  rule  in  the  Federal  Register 
September  27.  2001  (66  FR  49280), 
establishing  temporary  anchorage 
grounds,  regulated  navigation  areas,  and 
safety  and  security  zones  in  the  Boston. 
Massachusetts  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone.  These 
measures  were  teiken  to  safeguard 
human  life,  vessels  and  waterfront 
facilities  from  sabotage  or  terrorist  acts 

We  published  a  notice  of  proposed 
rulemaking  (NPRM)  on  Februar>-  27, 
2002  (67  FR  8915),  proposing  to  make 
permanent  three  of  the  safety  and 
security  zones  established  by  the 
September  27  temporary  rule,  and  to 
make  the  safety  and  security  zones 
around  the  Distrigas  Liquefied  Natural 
Gas  Facility  effective  for  an  additional 
period.  That  NPRM  provided  for  a  short 
comment  period,  which  would  have 
allowed  the  zones  to  be  effective  on 
March  16.  2002.  This  short  comment 
period  was  intended  to  prevent  any 
lapse  in  protective  measures  provided 
by  the  temporary  rule.  The  comment 
period  for  that  proposed  rule  did  not 
allow  adequate  time  for  public 
comment. 


In  order  to  provide  additional  time  for 
public  comment,  the  Coast  Guard 
extended  the  effective  period  of  four  of 
the  safety  and  security  zones  established 
in  September  2001 — namely  those  zones 
around  Coast  Guard  Integrated  Support 
Command.  Boston,  the  PG  &  E  Power 
Plant  in  Salem.  MA,  m  the  Reserved 
Channel.  Boston.  MA.  and  the  Distrigas 
Liquefied  Natural  Gas  Facility  in 
Everett,  Massachusetts — until  lune  30. 
2002.  That  extension  was  published 
March  15.  2002  (67  FR  11577)  The 
regulated  navigation  areas  and 
anchorage  ground  established  in 
September  2001  expired  as  scheduled 
on  March  15.  2002.  In  response  to 
comments  already  received,  the  Coast 
Guard  is  amending  the  parameters  of  the 
proposed  safety  and  security  zones,  as 
discussed  in  the  Discussion  of 
Comments  section  below  The  safety 
and  security  zones  proposed  at  the 
Distrigas  Facility  are  being  incorporated 
into  a  separate  rulemaking,  and  are 
therefore  no  longer  proposed  in  this 
supplemental  notice  of  proposed 
rulemaking  (SNPRM). 

The  Coast  Guard  proposes  to  establish 
permanent  safety  and  security  zones  in 
Boston  and  Salem  Harbors  as  part  of  a 
comprehensive  port  security  regime 
designed  to  safeguard  human  life, 
vessels,  and  waterfront  facilities  from 
sabotage  or  terrorist  acts.  Due  to 
continued  heightened  security  concerns, 
permanent  safety  and  security  zones  in 
Boslon  and  Salem  Harbor  are  prudent  to 
provide  for  the  safety  of  the  port,  the 
facilities,  and  the  public.  This  proposed 
rule  would  establish  three  pairs  of  safety 
and  security  zones  havmg  identical 
boundaries,  around  Coast  Guard 
Integrated  Support  Command.  Boston, 
the  PG  &  E  Power  Plant  in  Salem.  MA, 
and  in  the  Reser\ed  Channel,  Boston, 
MA. 

These  zones  would  restrict  entry  into 
or  movement  within  portions  of  Boston 
and  Salem  Harbor.  These  zones  are 
deemed  necessary  due  to  the  vulnerable 
nature  of  these  locations  as  possible 
targets  of  terrorist  attack.  Entry  into  or 
movement  within  these  safety  and 
security  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Boston.  Mariners  may  request  entry  into 
these  safety  and  security  zones  from  the 
Coast  Guard  representative  on  scene. 

The  Captain  of  the  Port  anticipates 
some  impact  on  vessel  traffic  due  to  this 
proposed  regulation.  However,  the 
impact  would  be  minimal,  and  the 
safety  and  security  zones  are  deemed 
necessarv'  for  the  protection  of  life  and 
property  within  the  COTP  Boston  zone. 

No  person  or  vessel  would  be  allowed 
to  remain  in  the  proposed  safety  and 
securitv  zones  at  anv  time  without  the 
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permission  of  the  Captain  of  the  Port. 
Boston.  MA.  Each  person  or  vessel  in 
the  proposed  safety  and  security  zone 
must  obey  any  direction  or  order  of  the 
Captain  of  the  Port.  Boston,  MA.  The 
Captain  of  the  Port,  Boston,  MA  may 
take  possession  and  control  of  any 
unauthorized  vessel  in  the  proposed 
safety  and  seciuity  zone  and/or  remove 
any  unauthorized  person,  vessel,  article 
or  thing  from  the  proposed  safety  and 
security  zone.  No  person  may  board, 
take  or  place  any  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
the  proposed  safety  and  security  zone 
without  permission  of  the  Captain  of  the 
Port,  Boston,  MA, 

Any  violation  of  the  proposed  safety 
or  security  zone  described  herein,  is 
punishable  by.  among  others,  civil 
penalties  (not  to  exceed  S25.000  per 
violation,  where  each  day  of  a 
continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$250,000),  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 
This  regulation  is  proposed  under  the 
authority  contained  in  50  U.S.C.  191,  33 
U.S.C.  1223,  1225, and  1226. 

Discussion  of  Comments  and  Changes 
to  the  Proposed  Rule 

The  Coast  Guard  received  three 
comments  from  the  public  regarding  the 
NPRM  published  in  February  2002.  All 
comments  received  were  considered, 
and  have  contributed  to  us  amending 
the  proposed  zones  in  this  SNPRM.  The 
public  comments  received  addressed 
the  burden  the  zones  pose  on  the  fishing 
and  recreational  boating  communities, 
the  effective  times  of  the  zones,  and 
property  located  inside  the  zones. 

Based  on  the  comments  received,  the 
Coast  Guard  has  determined* that  the 
dimensions  of  the  proposed  zones  are 
too  large,  would  unreasonably  impact 
the  public,  and  would  be  difficult  to 
adequately  enforce.  The  Coast  Guard 
proposes  to  amend  their  sizes.  The 
comments  and  proposed  changes  are: 

/.  Burden  on  the  Boating  Community 

The  Coast  Guard  received  comments 
expressing  concern  over  the  potential 
negative  impacts  this  proposal  would 
have  on  the  fishing  and  recreational 
boating  communities.  The  comments 
stated  that  the  zones  might  unduly 
restrict  the  movement  of  fishing  vessels 
to  and  from  their  home  piers  and  their 
placement  of  fixed  fishing  gear. 

In  addition,  the  zones  w^re  perceived 
to  unduly  restrict  the  movement  of 
recreational  mariners  to  and  from  their 
home  marinas.  At  the  same  time,  the 
Coast  Guard  determined  the  size  of  the 


zones  may  be  excessive  in  terms  of 
providing  adequate  protection,  and 
would  also  make  enforcement  difficult. 
As  a  result,  the  Coast  Guard  has 
modified  the  zones  it  proposed  in 
February  to  minimize  the  impact  these 
zones  would  have  on  the  recreational 
boating  and  fishing  communities,  and  to 
facilitate  enforcement. 

//,  Why  Must  This  Regulation  Be  in 
Effect  at  All  Times? 

The  Coast  Guard  received  comments 
seeking  to  make  the  proposed  regulation 
in  effect  "only  at  times  of  high  risk." 
"High  risk"  periods  may  not  always  be 
predictable  by  the  public  or  the  Coast 
Guard.  Having  the  regulation  in  effect  at 
all  times  provides  maximum  flexibility 
to  respond  to  changing  threat 
conditions.  In  addition,  making  the 
regulation  effective  only  at  certain  times 
with  regards  to  "high  risk"  periods  can 
cause  confusion  among  the  public.  Thus 
the  Coast  Guard  still  proposes  to  make 
this  regulation  effective  at  all  times. 
However,  the  time  that  two  of  the  three 
safety  and  security  zones  under  the 
proposed  regulation  would  be  in  use 
would  be  sporadic — only  at  times 
vessels  are  moored  at  Black  Falcon  and 
Salem  PG  &  E  Generating  power  plant 
terminals.  The  Coast  Guard  may  allow 
access  into  any  of  the  three  zones  if  no 
safety  or  security  risks  are  present. 

///.  How  Would  This  Proposed  Rule 
Affect  Property  Inside  the  Proposed 
Zones? 

The  Coast  Guard  received  comments 
from  waterfront  facilities  and  pier 
owners  located  inside  the  proposed 
zone  areas  concerned  with  how  the  zone 
would  affect  their  property  and  business 
inside  the  zones.  The  Captain  of  the  Port 
does  not  seek  to  restrict  use  of  public  or 
private  lands  within  the  boundaries  of 
these  proposed  zones.  The  Captain  of 
the  Port  would  allow  entities  in  fixed 
locations  within  the  proposed  zone 
boundaries  to  continue  their  normal 
operations:  with  the  caveat  that  this 
permission  may  be  modified  if  a 
security  risk  is  identified  on  property 
within  the  zone. 

IV.  Resulting  Changes 

As  a  result  of  the  comments  received 
and  interagency  review,  we  propose 
changes  to  the  safety  and  security  zones 
in  our  NPRM  published  February  21, 
2002.  Where  paragraph  165.115  '(a)(1) 
was  proposed  to  read:  All  waters  of 
Boston  Harbor,  including  the  Reserved 
Channel,  west  of  a  line  connecting  the 
Southeastern  tip  of  the  Black  Falcon 
pier  and  the  Northeastern  comer  of  the 
Paul  VV.  Conley  Marine  Terminal  pier;  it 
is  proposed  to  now  read:  All  waters 


within  150  yards  off  the  bow  and  stem 
and  100  yards  abeam  of  any  vessel 
moored  at  the  Massachusetts  Port 
Authority  Black  Falcon  Terminal.  The 
intent  of  this  portion  of  the  regulation 
is  to  protect  vessels  at  the  Black  Falcon 
Terminal.  These  new  proposed 
boundaries  and  criteria  provide 
adequate  protection  while  minimizing 
the  impact  this  zone  would  have  on  the 
recreational  boating  and-  fishing 
communities. 

Where  paragraph  165.115  (a)(2)  was 
proposed  to  read:  All  waters  of  Boston 
Inner  Harbor  within  a  200-yard  radius  of 
Pier  2  at  the  Coast  Guard  Integrated 
Support  Command  Boston,  Boston,  MA; 
it  is  proposed  to  now  read:  All  waters 
of  Boston  Harbor  within  100  feet  of  the 
Coast  Guard  Integrated  Support 
Command  (ISC)  Boston  piers.  This 
change  still  provides  adequate 
protection  and  was  made  to  allow 
marine  traffic  adequate  space  outside 
the  zones  to  safely  transit  to  and  from 
the  Charles  River. 

Where  paragraph  165.115  (a)(3)  was 
proposed  to  read:  All  waters  of  Salem 
Harbor  within  a  500-yard  radius  of  the 
PG  &  E  Generating  power  plant  pier  in 
Salem,  MA:  it  is  proposed  to  now  read: 
All  waters  of  Salem  Harbor  within  a 
250-yard  radius  of  the  center  point  of 
the  Salem  Terminal  Wharf  located  at 
42°31.33'  N,  070°52.67'  W  when  a  vessel 
is  moored  at  the  PG  &  E  terminal.  The 
intent  of  this  portion  of  the  regulation 
is  to  protect  vessels  at  the  PG  &  E 
Terminal.  This  change  was  made  to 
accommodate  this  intent  and  allow 
mariners  adequate  space  outside  the 
zones  to  safely  transit  to  the  south  and 
east  of  the  zone. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
Febmary  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  minimal  enough  that  a  full 
regulatory  evaluation  imder  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
proposed  rule  would  impose  zero 
mandatory  costs.  The  effect  of  this 
proposed  regulation  would  not  be 
significant  for  several  reasons;  The 
proposed  zones  would  prohibit 
movement  in  small  portions  of  Boston 
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and  Salem  Harbors,  allowing  ample 
room  for  vessels  to  navigate  around  the 
zones  and  advance  notifications  would 
be  made  to  the  local  maritime 
community  via  marine  information 
broadcasts  and  Local  Notice  to 
Mariners. 

Small  Entities 

Under  the  Regulator)'  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit, 
anchor,  or  conduct  commercial  fishing 
operations  in  a  portions  of  Boston  and 
Salem  Harbor.  These  sections  of  Boston 
and  Salem  Harbor  do  not  restrict 
passenger  and  commuter  vessel  routes, 
do  not  unduly  restrict  recreational  boat 
traffic,  and  are  so  small  they  would  have 
a  negligible  impact  on  the  commercial 
fishing  industry.  For  these  and  the 
reasons  enumerated  in  the  Regulatory 
Evaluation  section  above,  these  safety 
and  security  zones  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
proposed  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Lieutenant  Dave 
Sherry,  Marine  Safety  Office  Boston,  at 
(617)  223-3030.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 


small  business.  If  you  wish  to  comment 
on  actions  bv  eraplovees  of  the  Coast 
Guard,  call  i-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  [ustice 
Reform,  to  minimize  litigation. 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments.  A  rule  with  tribal 
implications  has  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 


Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  (34)(g),  of  Commandant  Instruction 
M16475.1D.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterwavs 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1231;  50  I'.S.C.  191, 
33  C:FR  1 .05-l(g),  6,04-1 .  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.115  to  read  as  follows: 

§165.115    Safety  and  Security  Zones: 
Salem  and  Boston  Hart>ors,  Massachusetts. 

(a)  Location.  The  following  areas  are 
safety  and  security  zones: 

(1)  All  waters  within  150  yards  off  the 
bow  and  stern  and  100  yards  abeam  of 
anv  vessel  moored  at  the  Massachusetts 
Port  Authority  Black  Falcon  Terminal. 

(2)  All  waters  of  Boston  Harbor  within 
100  feet  of  the  Coast  Guard  Integrated 
Support  Command  (ISC)  Boston  piers 
and: 

(3)  All  waters  of  Salem  Harbor  within 
a  250-vard  radius  of  the  center  point  of 
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the  Salem  Terminal  Wharf  located  at 
42°;31.33'  N.  070^52.67'  W  when  a 
vessel  is  moored  at  the  PG  &  E  Power 
Plant  Terminal. 

(b)  Effective  date.  This  section 
becomes  effective  fuly  1,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §§  165.23  and 
165.33,  entr\'  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

(3)  No  person  may  enter  the  waters  or 
land  area  within  the  boundaries  of  the 
safety  and  security  zones  unless 
previously  authorized  by  the  Captain  of 
the  Port,  Boston  or  his  authorized  patrol 
representative. 

Dated:  April  11.  2002. 
B.M.  Salerao, 

Captain,  U.  S.  Coast  Guard.  Captain  of  the 
Port,  Boston.  Massachusetts 
(FR  Doc.  02-10471  Filed  4-26-02;  8:45  am) 
BILUNG  CODE  4910-1 5-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-925,  MB  Docket  No.  02-61,  RM- 
10422] 

Digital  Television  Broadcast  Service; 
Bethlehem,  PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Sonshine  Family  Television,  Inc., 
licensee  of  station  WBPH-TV,  NTSC 
channel  60,  Bethlehem,  Pennsylvania, 
proposing  the  substitution  of  DTV 
chaimel  9  for  station  WBPH-TV's 
assigned  DTV  channel  59.  DTV  Channel 
9  can  be  allotted  to  at  reference 
coordinates  40-33-52  N.  and  75-26-24 
W.  with  a  power  of  3.2,  a  height  above 
average  terrain  HAAT  of  284  meters. 
However,  since  the  community  of 
Bethlehem  is  located  within  400 
kilometers  of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  must  be  obtained  for  this 
allotment. 


DATES:  Comments  must  be  filed  on  or 
before  June  17.  2002,  and  reply 
comments  on  or  before  July  2,  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8:00  a.m.  to  7:00  p.m. 
All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  J.  Geoffrey  Bentley,  Bentley 
Law  Office,  P.O.  Box  710207,  Hemdon, 
Virginia  20171  (Counsel  for  Sonshine 
Family  Television,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-81,  adopted  April  22,  2002,  and 
released  April  26,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Pennsylvania  is  amended  by  removing 
DTV  channel  59c  and  adding  DTV 
chaimel  9  at  Bethlehem. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  02-10476  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-926,  MB  Docket  No.  02-62,  RM- 
10406] 

Digital  Television  Broadcast  Service; 
Burlington,  VT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
conunents  on  a  petition  filed  by  C-22 
FCC  Licensee  Subsidiary,  LLC,  licensee 
of  station  WVNY-TV,  proposing  the 
substitution  of  DTV  channel  13  for 
station  WVNY-TV's  assigned  DTV 
channel  16  at  Burlington.  DTV  Channel 
13  can  be  allotted  to  Burlington  at 
reference  coordinates  (44-31-40  N.  and 
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72-48-58  W.)  with  a  power  of  4.5.  a 
height  above  average  terrain  HAAT  of 
835  meters.  Since  the  community  of 
Burlington  is  located  within  400 
kilometers  of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  June  17.  2002,  and  reply 
comments  on  or  before  July  2,  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6.  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gregory  L.  Masters,  Wiley, 
Rein  &  Fielding.  LLP,  1776  K  Street, 
NW.,  Washington.  DC  20006  (Counsel 
for  C-22  FCC  Licensee  Subsidiary,  LLC). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-82,  adopted  April  22,  2002,  and 
released  April  26,  2002.  The  hill  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II,  445  12th 


Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not'  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Vermont  is  amended  by  removing  DT\' 
channel  16  and  adding  DTV  channel  13 
at  Burlington. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief.  Video  Division,  Media  Bureau. 

[PR  Doc.  02-10477  Filed  4-26-02;  8:4.')  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-927,  MB  Docket  No.  02-83,  RM- 
10404] 

Digital  Television  Broadcast  Service; 
Sault  Saint  Marie,  Ml 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Scanlan 
Television.  Inc.,  licensee  of  station 
WGTQ-TV,  NTSC  channel  8.  Sault 
Saint  Marie.  Michigan,  proposing  the 
substitution  of  DTV  channel  9  for 
station  WGTQ-TVs  assigned  DTV 
channel  56.  DTV  Channel  9  can  be 
allotted  to  Sault  Saint  Marie  at  reference 
coordinates  46-03-08  N  and  84-06-38 
W.  with  a  power  of  24.  a  height  above 
average  terrain  HAAT  of  291  meters. 
Since  the  community  of  Sault  Saint 
Marie  is  located  within  400  kilometers 
of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
Government  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  lune  17.  2002,  and  reply 
comments  on  or  before  luly  2.  2002, 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedmgs)  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Ser\-ice  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix. 
Inc..  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue.  NE..  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  US  Postal 
Service  Express  Mail  and  Priority  .Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights.  MD  20743.  U.S. 
Postal  Service  first-class  mail,  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445'l2th  Street.  SW,, 
Washington,  DC  20554  All  filings  must 
be  addressed  to  the  Commission's 
Secretan.-.  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington,  DC  20554,  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Kevin  C,  Boyle,  Latham  & 
Watkins.  555  Eleventh  Street.  Suite 
1000,  Washington,  DC  20004  (Counsel 
for  Scanlan  Television,  Inc.), 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau.  (202)  418- 
1600. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-83.  adopted  April  22,  2002.  and 
released  April  26,  2002.  The  hill  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington.  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digited  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conmiunications 
Commission  proposes  to  amend  47  CFT? 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  and 
336. 

§73.622    [Amencle<f] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Michigan  is  amended  by  removing  DTV 
chaimel  56  and  adding  DTV  channel  9 
at  Sault  Saint  Marie. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman. 

Chief.  Video  Division,  Media  Bureau. 

IFR  Doc.  02-10478  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  B712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-928,  MB  Docket  No.  02-«4,  RM- 
10339] 

Digital  Television  Broadcast  Service; 
San  Mateo,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  San 
Mateo  County  Community  College 
District,  licensee  of  noncommercial 
station  KCSM-TV,  NTSC  channel  *60. 
San  Mateo,  California,  requesting  the 
substitution  of  DTV  channel  *43  for 
DTV  channel  *59  at  San  Mateo.  DTV 
Channel  *43  can  be  allotted  to  San 
Mateo,  California,  in  compliance  with 
the  principle  conmiunity  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  37—45-19  N.  and 
122-27-06  W.  As  requested,  we  propose 
to  allot  DTV  Channel  *43  to  San  Mateo 
with  a  power  of  1000  and  a  height  above 
average  terrain  (HAAT)  of  444  meters. 
DATES:  Comments  must  be  filed  on  or 
before  June  17.  2002,  and  reply 
comments  on  or  before  July  2,  2002. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  [except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW, 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 


Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Margaret  L.  Tobey,  Morrison 
and  Foerster  LLP,  2000  Pennsylvania 
Avenue,  NW,  Suite  5500,  Washington, 
DC  20006  (Counsel  for  San  Mateo 
County  Community  College  District). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-84,  adopted  April  22,  2002,  and 
released  April  26,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  S.W.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex- 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
California  is  amended  by  removing  DTV 
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Channel  *59  and  adding  DTV  Channel 
*43  at  San  Mateo. 
Federal  Communications  Commission. 
Barbara  A.  Kreisman,  , 

Chief.  Video  Division.  Media  Bureau. 

[FR  Doc.  02-10479  Filed  4-26-02;  8:45  am] 

BILLING  CODE  6712-01-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  567,  571,  574  and  575 
[Docket  No.  NHTSA-00-8011] 
RIN  2127-AI54 

Federal  Motor  Vehicle  Safety 
Standards;  Tires 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Extension  of  comment  period. 

summary:  NHTSA  has  received  a 
petition  asking  the  agency  to  extend  the 
comment  period  for  its  proposal  to 
establish  new  and  more  stringent  tire 
performance  requirements  in  a  new 
Federal  motor  vehicle  safety  standard. 
The  standard  would  apply  to  all  new 
tires  for  use  on  vehicles  with  a  gross 
vehicle  weight  rating  of  10,000  pounds 
or  less.  In  the  proposal,  NTHSA 
established  a  deadline  for  the 
submission  of  written  comments  of  May 
6.  2002.  In  light  of  that  petition  and  the 
need  to  ensure  that  all  interested  parties 
have  a  sufficient  amount  of  time  to  fully 
develop  their  comments,  the  agency  is 
extending  the  deadline  for  the 
submission  of  written  comments. 
DATES:  Written  comments  must  be 
received  by  June  5,  2002. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
view  instructions  for  filing  your 
comments  electronically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  the  docket  number  of 
this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  and  policy  issues:  Mr. 
George  Soodoo  or  Mr.  Joseph  Scott, 
Office  of  Crash  Avoidance  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC,  20590. 


Telephone:  (202)  366-2720.  Fax:  (202) 
366-4329. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Counsel, 
NCC-20,  National  Highway  Traffic 
Safetv  Administration,  400  Seventh 
Street.  SW.  Washington.  DC.  20590. 
Telephone:  (202)  366-2992.  Fax:  (202) 
366-3820. 

SUPPLEMENTARY  INFORMATION:  The 

agency  issued  the  notice  of  proposed 
rulemaking  pursuant  to  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act,  Pub.  L.  106-414.  The 
NPRM  was  published  on  Tuesday. 
March  5,  2002  (67  FR  10050).  Section  10 
of  the  Act  directs  the  Secretar>'  of 
Transportation  to  conduct  a  rulemaking 
to  revise  and  update  the  tire  safety 
standards  published  at  49  CFR  571.109 
and  571.119,  and  to  complete  the 
rulemaking,  i.e.,  issue  a  final  rule,  by 
June  1,  2002. 

The  Rubber  Manufacturers 
Association,  which  represents 
manufacturers  of  finished  rubber 
products,  including  tire  manufacturers, 
has  petitioned  for  an  extension  of  the 
comment  period  on  the  notice  of 
proposed  rulemaking  (NPRM).  RMA 
said  that  it  was  requesting  an  extension 
so  that  it  can  complete  the  testing 
contemplated  in  a  test  matrix  it  has 
designed  to  generate  data  that  will 
enable  it  to  analyze  tire  temperature  as 
a  function  of  load,  inflation  pressure 
and  speed  relationships  and  so  that  it 
can  then  evaluate  the  results  of  that 
testing.  The  RMA's  petition  and  its  test 
matrix  have  been  submitted  to  the 
above-mentioned  docket. 

In  considering  the  extension  request, 
NHTSA  weighed  the  statutorv-  deadline, 
the  complexity  and  importance  of  this 
rulemaking,  and  the  basis  for  the 
request.  The  agency  does  not  wish  to 
inhibit  the  ability  of  any  party  to  fully 
develop  useful  technical  information 
and  seeks  to  provide  additional  time  for 
all  interested  parties  to  prepare  and 
submit  useful  information. 
Consequently,  NHTSA  believes  that  it  is 
in  the  best  interest  of  all  parties 
involved  to  extend  the  period  for  the 
submission  of  written  comments  in  this 
proceeding  to  June  5.  2002. 

However,  given  the  statutory 
deadline,  NHTSA  wishes  to  note  that  it 
does  not  anticipate  granting  any  further 
extensions  of  the  comment  period  in 
this  proceeding.  Please  note  also  that 
the  agency  will  consider  comments 
submitted  after  June  5,  2002,  only  to  the 
extent  that  it  is  possible  to  do  so 
without  causing  additional  expense  or 
delav. 


Issutni   .^prii  23.  2002. 
Stephen  R.  Kratzke, 
.Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-10406  Filed  4-26-02;  8:45  am) 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  041 8020] 

Magnuson-Stevens  Act  Provisions: 
General  Provisions  for  Domestic 
Fisheries;  Applications  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  .National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  NMFS  has  made  a 
preliminary  determination  that  an 
application  to  issue  an  EFP  to  one  vessel 
submitted  by  the  Mount  Desert 
Oceanarium  of  Southwest  Harbor.  ME 
contains  all  the  information  required  by 
the  regulations  governing  exempted 
experimental  fishing  under  the 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and 
warrants  further  consideration. 

The  exemption  would  allow  one 
fishing  vessel  to  fish  for.  retain  and  land 
small  numbers  of  regulated 
multispecies,  monkfish.  spiny  dogfish, 
and  several  unmanaged  species  for  the 
purpose  of  public  display.  NMFS  has 
made  a  preliminarv'  determination  that 
the  activities  authorized  under  this  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Fishery-  Management 
Plans  (FMPs)  for  these  species. 
However,  further  review  and 
consultation  may  be  necessar>'  before  a 
final  determination  is  made  to  issue  an 
EFP.  Therefore,  NMFS  announces  that  it 
intends  to  issue  an  EFP  that  would 
allow  one  vessel  to  conduct  fishing 
operations  otherwise  restricted  by  the 
regulations  governing  fisheries  of  the 
northeastern  United  States. 

Regulations  under  the  Magnuson- 
Stevens  Act  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on 
applications  for  proposed  EFPs  (see  50 
CFR  600.745). 

DATES:  Comments  on  this  notification 
must  be  received  at  the  appropriate 
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address  or  fax  number  (see  ADDRESSES) 
on  or  before  May  14,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Patricia  Kurkul,  Regional  Administrator, 
NMFS.  Northeast  Regional  Office,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  on  the  outside  of  the  envelope 
■'Comments  on  Exempted  Fishing 
Permit  Application." 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Fishery  Policy  Analyst, 
978-281-9104. 

SUPPLEMENTARY  INFORMATION:  The 
Mount  Desert  Oceanarium  of  Southwest 
Harbor.  ME  submitted  an  application  for 
an  EFP  on  March  11.  2002  to  collect 
several  species  of  fish  for  public 
display.  The  target  species  would 
include  winter  flounder  (blackbacks), 
witch  flounder  (dabs),  yellowtail 
flounder,  American  plaice  (grey  sole). 
Atlantic  halibut,  monkfish.  eel  pouts, 
sculpins,  sea  ravens,  Atlantic  cod, 
wolfish,  spiny  dogfish,  little  skate, 
barndoor  skate,  and  various  species  of 
the  Phyla  Arthropoda  (not  including 
lobsters)  and  several  species  of 
Echinodermata. 

A  single  chartered  vessel  would  use  a 
shrimp  trawl  with  2-inch  (5.08-cm) 
mesh  to  collect  marine  fish  over  a  3-day 
period  from  May  7,  2002.  through  May 
27,  2002.  The  specimens  would  be  cared 
for  in  chilled  and  aerated  seawater 
while  on  board  the  fishing  vessel  and 
would  be  transferred  live  to  tanks  the 
day  they  are  caught.  They  would  then 
be  brought  to  shore,  maintained  in  tanks 
for  public  display  for  a  period  of  time 
not  to  exceed  5  months  and  returned  to 
the  sea  in  October  2002. 

Collection  would  be  made  using  a  2- 
inch  (5.08-cm)  mesh  shrimp  net  within 
the  Small  Mesh  Northern  Shrimp 
Fishery  Exemption  Area  (Area)  off 
Maine.  Since  the  shrimp  fishery  would 
be  closed  at  the  time  of  collection,  an 
exemption  from  the  Northeast 
multispecies  minimum  mesh  regulation 
of  6-inch  (15.24-cm)  diamond/6. 5-inch 
(16.51-cm)  square  mesh  at  50  CFR 
648.80(a)(2)  for  vessels  operating  in  the 
Area  would  be  required.  If  the  target 
species  cannot  be  located  in  the  Area, 
an  exemption  from  the  Northeast 
multispecies  minimum  mesh  regulation 
of  6-inch  (15.24-cm)  diamond/6. 5-inch 
(16.51-cm)  square  mesh  at  50  CFR 
648.80(a)(2)  would  be  required  to  allow 
collection  farther  east  and  southeast  in 
portions  of  the  Gulf  of  Maine/Georges 
Bank  Regulated  Mesh  Area. 

In  addition,  the  applicant  has 
requested  exemptions  from  monkfish 
and  multispecies  days-at-sea 
requirements  at  50  CFR  648.92  and 
648.82.  The  target  species  would 
include  winter  flounder  (blackbacks). 


witch  flounder  (dabs),  yellowtail 
flounder,  American  plaice  (grey  sole), 
Atlantic  halibut,  monkfish.  eel  pouts, 
sculpins,  sea  ravens,  Atlantic  cod, 
wolfish,  spiny  dogfish,  little  skate, 
barndoor  skate,  and  several  species  of 
the  Phyla  Arthropoda  (excluding 
lobsters)  and  Echinodermata. 

The  applicant  would  retain  a 
maximum  of  six  fish  per  species, 
juveniles  and  adults  combined.  The 
applicant  has  requested  exemption  from 
minimum  fish  sizes  and  possession 
limits  at  50  CFR  648.83,  648.86.  648.89. 
648.93,  648.94  (multispecies  and 
monkfish  fisheries),  648.103,  648.105 
(summer  flounder  fishery),  648.124, 
648.125  (scup  fishery),  and  648.143. 
648.145  (black  sea  bass  fishery). 

Any  fishing  activity  conducted 
outside  the  scope  of  the  exempted 
fishing  activity  would  be  prohibited. 

Based  on  the  results  of  this  EFP.  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  23.  2002. 
Bruce  C.  Morehead. 

Acting  director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  02-10489  Filed  4-26-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[I.D.  0422020] 

Atlantic  Highly  Migratory  Species;  Sea 
Turtle  and  Whale  Protection  Measures; 
Fishing  Vessel  Permits;  Charter  Boat 
Operations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings; 

extension  of  comment  period;  request 

for  comments. 

SUMMARY:  NMFS  will  hold  four  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  on  two  proposed  rules. 
The  first  would  implement  sea  turtle 
and  whale  protection  measures  for  the 
bottom  longline,  pelagic  longline.  and 
shark  gillnet  fisheries  for  Atlantic  highly 
migratory  species  (HMS).  The  comment 
period  on  this  proposed  rule  is  extended 
to  May  20,  2002,  to  coincide  with  the 
comment  period  of  the  supporting  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  issued  for  the  rule. 


The  second  proposed  rule  would  amend 
the  consolidated  regulations  governing 
the  Atlantic  HMS  fisheries  to  define 
operations  and  regulations  for  HMS 
Charter/Headboats  (CHBs).  require  an 
Atlantic  HMS  recreational  permit, 
adjust  the  timeframe  for  permit  category 
changes  for  Atlantic  HMS  and  Atlantic 
tunas  permits,  clarify  the  regulations 
regarding  the  retention  of  Atlantic 
bluefin  tuna  (BFT)  in  the  Gulf  of  Mexico 
by  recreational  and  HMS  CHB  vessels, 
and  clarify  NMFS'  authority  to  set 
different  BFT  recreational  fishing 
retention  limits  by  vessel  type  (e.g., 
charter  boats,  headboats).  To 
accommodate  people  unable  to  attend  a 
hearing  or  wishing  to  provide  v*rritten 
comments,  NMFS  also  solicits  written 
comments  on  these  proposed  rules. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  hearing  dates  and  times. 

■Written  comments  on  the  proposed 
rule  implementing  protection  measures 
for  sea  turtles  and  whales  must  be 
received  no  later  than  5  p.m..  eastern 
standard  time,  on  May  20.  2002,  which 
was  extended  from  May  10.  2002. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  hearing  locations. 

For  copies  of  the  proposed  rule 
implementing  protection  measures  for 
sea  turtles  and  whales  and  the  DSEIS 
contact  Tyson  Kade  or  Margo  Schultze- 
Haugen  at  301-713-2347,  or  vmte  to 
Christopher  Roge'rs. 

For  copies  of  the  proposed  rule  on 
CHB  and  recreational  HMS  permits, 
contact  Brad  Mchale  or  Pasqulae  Scida 
at  978-281-9260. 

Written  comments  on  these  proposed 
rules  should  be  sent  to  Christopher 
Rogers.  Chief.  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  National 
Marine  Fisheries  Service.  1315  East- 
West  Highway.  Silver  Spring,  MD 
20910.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  301-713-1917, 
Comments  will  not  be  accepted  if 
submitted  via  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyson  Kade  and  Margo  Schulze-Haugen 
at  301-713-2347  about  the  sea  turtle 
and  whale  protection  measures  and 
Brad  Mchale  and  Pasquale  Scida  at  978- 
281-9260  about  CHB  and  recreational 
HMS  permits. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  that  are  the 
subjects  of  these  hearings  are  necessary 
to  address  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
the  Endangered  Species  Act. 

A  complete  description  of  the  sea 
turtle  and  whale  protection  measures 
and  the  purpose  and  need  for  the 
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proposed  action  are  contained  in  the 
proposed  rule,  published  April  10,  2002 
(67  FR  17349),  and  are  not  repeated 
here.  Copies  of  the  proposed  rule  may 
be  obtained  by  writing  (see  ADDRESSES) 
or  by  calling  the  listed  contact  person 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

The  proposed  rule  addressing  CHB 
and  recreational  HMS  permits  will 
publish  in  the  Federal  Register  on  April 
26,  2002.  Upon  publication,  copies  of 
the  proposed  rule  may  be  obtained  by 
writing  (see  ADDRESSES)  or  by  calling  the 
listed  contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Hearing  Dates,  Times,  and  Locations 

The  hearings  for  these  proposed  rules 
will  be  conducted  jointly  at  the 
identified  locations.  NMFS  intends  to 
dedicate  half  of  the  hearing  time  to  each 
proposed  rule.  The  public  hearing 
schedule  is  as  follows: 

Wednesday,  May  8,  2002-Panama 
City.  FL,  7-9  p.m.— NMFS  Panama  City 
Laboratory,  3500  Delwood  Beach  Road, 
Panama  City,  FL  32408 

Monday,  May  13,  2002-Barnegat 
Light,  NJ,  7-9  p.m. —  Bamegat  Light  Fire 
House,  10th  and  Boulevard  Street,  Long 
Beach  Island,  Bamegat  Light,  NJ  08006 

Wednesday.  May  15,  2002-Riverhead. 
NY,  7-9  p.m.—  Riverhead  Town  Hall, 
200  Howell  Avenue,  Riverhead,  NY 
11901 

Friday,  May  1 7,  2002-Silver  Spring. 
MD,  2-4  p.m.— NOAA  Science  Center, 
1301  East-West  Highway,  Silver  Spring, 
MD  20910 

Public  Hearings  Code  of  Conduct 

The  public  is  reminded  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  representative  of 
NMFS  will  explain  the  ground  rules 
(e.g.,  alcohol  is  prohibited  from  the 
hearing  room;  attendees  will  be  called  to 
give  their  comments  in  the  order  in 
which  they  registered  to  speak:  each 
attendee  will  have  an  equal  amount  of 
time  to  speak;  and  attendees  should  not 
interrupt  one  another).  The  NMFS 
representative  will  attempt  to  structure 
the  hearing  so  that  all  attending 
members  of  the  public  will  be  able  to 
comment,  if  they  so  choose,  regardless 
of  the  controversial  nature  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and,  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 

Special  Accommodations 

The  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 


Tvson  Kade  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7  days 
prior  to  the  hearing. 

Authority:  16  U.S.C.  971  ef  seq.,  and  16 
U.S.C.  1801  ef  seq. 

Dated:  .^pril  24.  2002. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
IFR  Doc.  02-10487  Filed  4-24-02;  3:20  pml 
BILLING  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020311051-2051-01;  I.D. 
022002C] 

RIN  064S-AN75 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Western  Pacific 
Pelagic  Fisheries;  Pelagic  Longiine 
Gear  Restrictions,  Seasonal  Area 
Closure,  and  Other  Sea  Turtle  Talce 
Mitigation  Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  that  would  implement  the 
reasonable  and  prudent  alternatives  of 
the  March  29,  2001,  Biological  Opinion 
(BiOp)  issued  by  NMFS  under  the 
Endangered  Species  Act  (ESA).  This 
proposed  rule  is  intended  to  reduce 
interactions  between  endangered  and 
threatened  sea  turtles  and  pelagic 
fishing  gear  and  to  mitigate  the  harmful 
effects  of  interactions  that  occur.  This 
proposed  rule  would  apply  to  the 
owners  and  operators  of  all  vessels 
fishing  for  pelagic  species  under  Federal 
western  Pacific  limited  access  longiine 
permits  (longiine  vessels)  within  the 
exclusive  economic  zone  (EEZ)  and  the 
high  seas  around  Hawaii,  as  well  as 
those  fishing  for  pelagic  species  with 
other  types  of  hook  and  line  gear  (non- 
longline  pelagic  vessels)  within  the  EEZ 
around  Hawaii,  American  Samoa. 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Midway, 
Johnston  or  Palmyra  Atolls,  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands  (the  western  Pacific 
region).  This  proposed  rule  would 
prohibit  the  targeting  of  swordfish  north 
of  the  equator  by  longiine  vessels,  close 
all  longiine  fishing  to  longiine  vessels 


during  April  and  May  in  waters  south 
of  the  Hawaiian  Islands  (from  15"  N  lat. 
to  the  equator,  and  from  145'  W,  long, 
to  180'  long.),  prohibit  the  landing  or 
possessing  of  more  than  10  swordfish 
per  fishing  trip  by  longiine  vessels 
fishing  north  of  the  equator,  allow  the 
re-registration  of  vessels  to  Hawaii 
longiine  limited  access  permits  only 
during  the  month  of  October,  require  all 
longiine  vessel  operators  to  annually 
attend  a  protected  species  workshop 
and,  impose  sea  turtle  handling  and 
resuscitation  measures  on  both  longiine 
vessels,  and  non-longline  pelagic 
vessels. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  no  later  than  5  p  m  . 
Hawaiian  standard  time,  on  May  14, 
2002. 

ADDRESSES:  Written  comments  on  this 
proposed  rule  or  its  Initial  Regulator\' 
Flexibility  Analysis  (IRFA)  must  be 
mailed  to  Dr.  Charles  Kamella. 
Administrator.  NMFS.  Pacific  Islands 
Area  Office  (PIAO).  1601  Kapiolani 
Blvd..  Suite  1110,  Honolulu.  HI.  96814- 
4700;  or  faxed  to  808-973-2941. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  the  Environmental  Impact 
Statement  (EIS),  Regulator*-  Impact 
Review,  and  IRFA  prepared  for  this 
action  mav  be  obtained  from  Dr.  Charles 
Karnella,  PIAO.  See  also  http:// 
swr.nmfs.noaagov  to  view  the  EIS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  PIAO.  at  808-973-2937 
SUPPLEMENTARY  INFORMATION:  The  BiOp 
concluded  that  the  ongoing  operations 
of  the  pelagic  fisheries  of  the  western 
Pacific  region  managed  under  the 
Fishery-  Management  Plan  for  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  particularly  the  Hawaii-based 
longiine  fisher\\  were  likely  to 
jeopardize  the  continued  existence  of 
green,  leatherback.  and  loggerhead  sea 
turtles.  This  conclusion  was  based  on 
the  status  of  these  sea  turtle 
populations,  as  well  as  the  types  and 
numbers  of  fishery  interactions  that 
occur  annually.  The  majority  of 
interactions  are  believed  to  involve 
Hawaii-based  longiine  vessels  and 
typically  are  the  result  of  bookings  or 
entanglements  with  fishing  gear  that  is 
soaking  in  the  water  column.  A 
percentage  of  these  turtles  die  and 
others  are  released  alive.  Of  those 
released  alive,  some  are  injured  and 
released  with  embedded  hooks  or 
trailing  gear  while  others  are  released 
unharmed.  Historic  data  (1994-1999) 
indicate  that,  on  average,  this  fishery 
was  annually  involved  in  40 
interactions  with  green  sea  turtles.  112 
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interactions  with  leatherback  sea  turtles, 
and  418  interactions  with  loggerhead 
sea  turtles.  For  this  reason,  the  BiOp 
included  a  series  of  non-discretionary 
measures  within  its  reasonable  and 
prudent  alternatives  that  are  applicable 
to  Hawaii-based  longline  vessels  and 
which  NMFS  implemented  as  an 
emergency  rule  effective  June  1 2 , 
and  subsequently  extended  on 
December  10,  2001.  Because  the 
Magnuson-Stevens  Fishery' 
Conservation  and  Management  Act 
authorizes  the  implementation  of 
emergency  rules  for  no  more  than  two 
consecutive  180-day  periods,  that 
emergency  rule  will  expire  on  June  8, 
2002.  The  entire  suite  of  measures 
contained  in  the  BiOp's  reasonable  and 
prudent  alternatives  have  now  been 
recommended  for  implementation  by 
the  Western  Pacific  Fishery 
Management  Council,  and  comprise  the 
measures  contained  in  this  proposed 
rule. 

The  BiOp  also  examined  the  impact  of 
non-longline  FMP  pelagic  hook  and  line 
fisheries  in  the  western  Pacific  region. 
The  known  level  of  effort  and  the 
selectivity  of  gear  used  in  these  fisheries 
led  NMFS  to  conclude  that  few 
interactions  have  historically  occurred 
in  these  fisheries.  However,  the  BiOp 
includes  non-discretionar\'  measures 
applicable  to  these  non-longline  pelagic 
fisheries  to  provide  for  the  protection  of 
sea  turtles  in  any  interaction  with  this 
fishing  gear.  These  measures  require  the 
operators  of  all  hook  and  line  vessels  to 
cany  line  cutters  and  bolt  cutters  on 
their  vessels  and  to  use  them  to  release 
any  hooked  turtle  or  entangled  turtle 
with  the  least  harm  possible. 

The  entire  suite  or  non-discretionary 
measures  contained  in  the  BiOp's 
reasonable  and  prudent  alternatives  was 
also  included  in  the  preferred 
alternative  identified  in  a  final  EIS 
issued  by  NMFS  on  March  30.  2001. 
That  EIS  provides  a  comprehensive 
assessment  of  the  environmental 
impacts  of  fishing  activities  conducted 
under  the  FMP  on  the  human 
environment  and  provides  detailed 
analysis  of  a  range  of  management 
alternatives  (see  ADDRESSES). 

The  measures  in  this  proposed  rule 
are  intended  to  directly  mitigate 
interactions  between  sea  turtles  and 
longline  fishing  vessels  by  ensuring  that 
longline  gear  used  north  of  the  equator 
is  set  deeply  where  it  is  less  likely  to  be 
encountered  by  sea  turtles,  and  by 
preventing  Hawaii-based  vessel 
operators  from  moving  their  operations 
to  California  or  other  areas  during 
swordfish  season,  de-registering  their 
vessels  from  their  Hawaii  limited  access 
longline  permits,  fishing  without 


employing  the  mitigation  measures 
specified  here,  and  then  moving  back  to 
Hawaii  and  re-registering  their  vessels 
to  take  advantage  of  the  Hawaii  tuna 
season.  These  measures  are  also 
intended  to  indirectly  mitigate 
interactions  with  sea  turtles  by  requiring 
all  longline  vessel  operators  to  be 
educated  on  the  status  of  sea  turtles,  as 
well  as  to  follow  handling, 
resuscitation,  and  release  procedures. 
Finally,  aspects  of  this  rule  that  apply 
to  non-longline  pelagic  fishing  vessels 
will  mitigate  interactions  with  sea 
turtles  by  ensuring  that  they  are 
handled,  resuscitated,  and  released  in  a 
manner  that  promotes  their  long  term 
survival. 

This  proposed  rule  would  implement 
the  following  restrictions  governing  the 
owners  and  operators  of  all  vessels 
registered  for  use  under  either  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  (longline 
vessels):  (a)  Prohibit  longline  vessels 
from  using  longline  gear  to  target 
swordfish  north  of  the  equator;  (b) 
require  longline  gear  to  be  deployed 
such  that  the  deepest  point  of  the  main 
longline  between  any  2  floats,  (i.e.,  the 
deepest  point  in  each  sag  of  the  main 
line),  is  at  a  depth  greater  than  100  m 
(328.1  ft  or  54.6  fin)  below  the  sea 
surface  when  fishing  north  of  the 
equator;  (c)  require  that  a  minimum  of 
15  branch  lines  are  used  between  any  2 
floats  on  vessels  using  monofilament 
gear  when  fishing  north  of  the  equator; 

(d)  require  that  a  minimum  of  10  branch 
lines  are  deployed  between  any  2  floats 
on  vessels  using  basket-style  longline 
gear  when  fishing  north  of  the  equator; 

(e)  require  that  longline  vessel  operators 
possess  and  employ  float  lines  of  at  least 
20  m  (65.6  ft)  to  suspend  the  mainline 
beneath  any  float  on  fishing  trips  north 
of  the  equator;  (f)  prohibit  possession  of 
a  lightstick  on  board  a  longline  vessel 
on  fishing  trips  north  of  the  equator;  (g) 
prohibit  the  landing  or  possessing  of 
more  than  10  swordfish  p6r  trip  by 
longline  vessels  fishing  north  of  the 
equator:  (h)  prohibit  fishing  by  longline 
vessels  from  April  1  through  May  31  in 
the  area  bounded  on  the  south  by  the 
equator,  on  the  west  by  180°  long.,  on 
the  east  by  145'  W.  long.,  and  on  the 
north  by  i5'  N.  lat.;  (i)  discourage  the 
practice  of  de-registering  a  boat  in  the 
Hawaii  longline  fisheries  in  order  to  fish 
out  of  non-Hawaii-based  ports  and 
avoid  turtle  catch  mitigation 
requirements,  allow  the  processing  of 
applications  for  the  re-registration  of  a 
vessel  that  has  been  de-registered  from 

a  Hawaii  longline  limited  access  permit 
after  March  29,  2001,  only  during  the 
month  of  October  and  require  that 


applications  must  be  received  or  post- 
marked between  September  15  and 
October  15  to  allow  sufficient  time  for 
processing;  and  (j)  require  operators  of 
longline  vessels  to  annually  attend  a 
protected  species  workshop  conducted 
by  NMFS.  This  proposed  rule  would  use 
slightly  different  wording  from  the 
current  emergency  rule  in  place  for  the 
requirement  (see  §  660.33(b))  that  float 
lines  used  to  suspend  the  mainline 
beneath  floats  be  longer  than  20  m  (65.6 
ft)  when  longlining  north  of  the  equator. 
The  revision  clarifies  that  vessel 
operators  may  not  maintain  on  board 
the  vessel  multiple  shorter  float  lines 
and  claim  the  lines  will  be  fastened 
together  to  form  a  line  exceeding  20  m 
when  or  if  deployed.  The  revised 
wording  clarifies  that  the  restriction 
applies  not  just  to  float  lines  when 
actually  deployed,  but  also  to  float  lines 
that  are  merely  possessed  on  board  a 
permitted  vessel.  Also,  the  prohibition 
on  the  use  of  lightsticks  would  be 
clarified  to  mean  any  type  of  light 
emitting  device,  including  any 
flourescent  "glow  bead,"  chemical,  or 
electrically  powered  light  that  is  affixed 
underwater  to  the  longline  gear. , 

This  proposed  rule  would  also:  (k) 
Require  gear  retrieval  to  cease  if  a  sea 
turtle  is  discovered  hooked  or  entangled 
on  a  longline  during  gear  retrieval,  until 
the  turtle  has  been  removed  from  the 
gear  or  brought  onto  the  vessel's  deck; 
(1)  require  operators  of  all  "large" 
longline  vessels  (those  with  a  working 
platform  3  ft  (0.9  m)  or  more  above  the 
sea  surface)  to,  if  practicable,  use  a  dip 
net  meeting  NMFS'  specifications  as 
prescribed  in  50  CFR  660.32  to  hoist  a 
sea  turtle  onto  the  deck  to  facilitate  the 
removal  of  the  hook  or  to  revive  a 
comatose  sea  turtle.  Operators  of  all 
"small"  longline  vessels  (those  with  a 
working  platform  less  than  3  ft  (0.9  m) 
above  the  sea  surface)  would  be 
required  to,  if  practicable,  ease  a  sea 
turtle  onto  the  deck  by  grasping  its 
carapace  (shell)  or  flippers. 

In  addition,  the  operators  of  all 
longline  vessels  within  the  EEZ  and  the 
high  seas  around  Hawaii,  and  non- 
longline  pelagic  fishing  vessels  fishing 
with  hooks  within  EEZ  waters  of  the 
western  Pacific  region,  would  be 
required  to:  (m)  Carry  and  use  line- 
clippers  to  cut  fishing  line  from  hooked 
or  entangled  sea  tvirtles.  Operators  of 
"large"  vessels  (those  with  working 
platforms  more  than  3  ft  (0.9  m)  above 
the  sea  surface)  would  be  required  to 
use  line  clippers  meeting  NMFS' 
performance  standard  as  prescribed  in 
50  CFR  660.32.  Operators  of  "small" 
vessels  (those  with  working  platforms  3 
ft  (0.9  m)  or  less  above  the  sea  surface) 
could  carry  and  use  either  a  line  cutter 
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that  meets  NMFS"  performance 
standard,  or  one  that  is  more 
appropriate  to  the  size  and 
configuration  of  the  fishing  vessel,  but 
in  either  case  this  line  clipper  must  be 
capable  of  cutting  the  vessel's  fishing 
line  or  leader  within  approximately  1  ft 
of  the  eye  of  an  embedded  hook;  (n) 
carry  and  use  wire  or  bolt  cutters 
capable  of  cutting  through  fishing  hooks 
to  facilitate  cutting  of  hooks  embedded 
in  sea  turtles;  (o)  remove  all  hooks  from 
sea  turtles  as  quickly  and  carefully  as 
possible;  however,  if  a  hook  cannot  be 
removed,  cut  the  line  as  close  to  the 
hook  as  possible;  (p)  handle  all 
incidentally  taken  sea  turtles  brought 
aboard  for  dehooking  and/or 
disentanglement  in  a  maimer  to 
minimize  injiuy  and  promote  post- 
hooking  survival.  If  a  sea  turtle  is  too 
large  or  hooked  in  such  a  maimer  to 
preclude  safe  boarding  without  causing 
further  damage/injury  to  the  turtle,  use 
line-clippers  to  clip  the  line  and  remove 
as  much  line  as  possible  prior  to 
releasing  the  turtle;  and  (q)  where 
practicable,  bring  comatose  sea  turtles 
on  board  the  vessel  and  perform 
resuscitation  as  prescribed  in  50  CFR 
223.206  (d)(1).  660.22,  and  660.32. 
This  proposed  rule  would  define 
Basket-style  longline  gear  as  a  type  of 
longline  gear  that  is  divided  into  units 
called  "baskets"  each  consisting  of  a 
segment  of  mainline  to  which  10  or 
more  branch  lines  with  hooks  are 
spliced.  The  lines  are  made  of  multiple 
braided  strands  of  cotton,  nylon,  or 
other  synthetic  fibers  impregnated  with 
tar  or  other  heavy  coatings  that  cause 
the  lines  to  sink  rapidly  in  seawater. 

Classification 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

On  March  30,  2001,  NMFS  issued  an 
EIS  that  analyzes  the  environmental 
impacts  of  U.S.  pelagic  fisheries  in  the 
western  Pacific  region.  The  EIS  was 
filed  with  the  Environmental  Protection 
Agency;  a  Notice  of  Availabilitv  was 
published  on  April  6,  2001  (66'FR 
18243).  See  the  preamble  of  this 
proposed  rule  for  a  discussion  of  the 
portions  of  the  preferred  alternative  of 
the  EIS  that  would  be  implemented  by 
this  rule.  See  the  EIS  for  a  discussion  of 
the  other  alternatives  considered  by 
NMFS. 

NMFS  estimates  that  these  measiu-es 
would  result  in  interactions  between  the 
Hawaii-based  longline  fishery  and  1 1 
green  sea  tvulles  (including  7 
mortalities),  29  leatherback  sea  turtles 
(including  16  mortalities),  and  0-5 
interactions  with  loggerhead  sea  turtles 
(including  0-2  mortalities)  each  year. 


The  EIS  also  estimated  that  these 
measures  would  result  in  annual 
interactions  between  all  western  Pacific 
regional  pelagic  handline.  troll,  and 
pole  and  line  fisheries  of  1  sea  turtle  per 
fishery  (not  specified  by  species)  with 
no  mortalities.  The  EIS  found  these 
measures  are  also  expected  to  result  in 
annual  interactions  between  domestic 
longline  fisheries  based  in  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands  of  3  hardshell  turtles 
(not  specified  by  species)  and  1 
leatherback  turtle,  per  fishen,'  (with  1 
hardshell  turtle  mortality  per  fishery). 
Impacts  of  these  measures  on  seabirds 
are  anticipated  to  be  positive  due  to  the 
prohibition  on  shallow  setting  which  is 
known  to  have  a  higher  seabird 
interaction  rate.  Impacts  on  target  and 
non-target  fish  stocks  are  anticipated  to 
be  minimal  as  these  measures  are  not 
expected  to  significantly  increase 
exploitation  of  these  species.  Broad 
social  impacts  of  these  measures  are 
anticipated  to  be  positive  in  that  they 
are  intended  to  mitigate  sea  turtle  and 
seabird  interactions.  However,  these 
measures  may  negatively  impact 
individual  fishery  related  workers,  as 
well  as  consumers  of  fisher\'  products. 

A  formal  section  7  consultation  under 
the  ESA  was  concluded  for  the  FMP.  In 
a  BiOp  dated  March  29.  2001.  NMFS 
determined  that  fishing  activities 
conducted  under  the  FMP  and  its 
implementing  regulations  were  likely  to 
jeopardize  the  continued  existence  of 
the  green  sea  turtle,  leatherback  turtle, 
and  loggerhead  turtle  under  the 
jurisdiction  of  NMFS  and  prescribed 
non-discretionar\'  reasonable  and 
prudent  alternatives  for  this  FMP  to 
mitigate  that  determination.  As 
described  previously  in  this  preamble, 
this  proposed  rule  would  implement 
those  non-discretionar\'  reasonable  and 
prudent  alternatives. 

NMFS  reinitiated  consultation  on  the 
Pelagics  FMP  on  December  12.  2001. 
based  on  new  information  which  may 
improve  NMFS'  ability  to  quantif%^  and 
evaluate  the  effects  of  the  U.S.  pelagic 
fisheries  under  the  FMP  and  the 
reasonable  and  prudent  alternative  in 
the  March  29,  2001,  BiOp  on  listed  sea 
turtle  populations, 

An  IRFA  that  describes  the  impact 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities  was  prepared  and 
is  available  from  the  PIAO  office  for 
public  review  and  comment(see 
ADDRESSES).  A  summar>'  of  the  IRFA 
follows. 

The  need  for  and  objectives  of  this 
proposed  rule  are  stated  in  the  SUMMARY 
and  SUPPLEMEffTARY  INFORMATION 
sections  of  this  document  and  are  not 
repeated  here.  This  action  does  not 


contain  reporting  and  record  keeping 
requirements  that  would  impact  small 
entities.  It  will  not  duplicate,  overlap,  or 
conflict  with  any  other  Federal  rules. 
This  action  is  taken  under  authority  of 
the  Magnuson-Stevens  Fisher\' 
Conser\'ation  and  Management  Act  and 
regulations  at  50  CFR  part  660 

Both  large  and  small  vessels  affected 
by  this  proposed  rule  are  considered  to 
be  "small  entities"  under  guidelines 
issued  by  the  Small  Business 
Administration  because  they  are 
independently  owned  and  operated,  and 
have  annual  receipts  not  in  e.xcess  of 
S3. 5  million.  Only  the  Hawaii-based 
longline  fleet  is  expected  to  experience 
significant  direct  effects  from  this 
proposed  rule.  This  fishen.'  averaged 
annual  ex-vessel  gross  revenues  of  S40.7 
million  between  1994-1998  (the  focus 
of  the  BiOp  and  the  last  full  years  prior 
to  the  implementation  of  a  sequence  of 
measures  to  protect  sea  turtles). 

Assuming  that  fishing  effort  that  is 
displaced  as  a  result  of  the  svvordfish 
targeting  prohibition  or  seasonal  area 
closure  is  transferred  into  allowable 
effort  in  open  areas,  the  anticipated 
annual  loss  of  ex-vessel  gross  revenues 
from  this  fishery  is  estimated  to  be  11 
percent  (S4.3  million).  At  the  other  end 
of  the  extreme  is  a  scenario  in  which  all 
displaced  effort  is  removed  from  the 
western  Pacific  longline  fisher\-, 
resulting  in  an  estimated  annual  decline 
of  42  percent  ($17.2  million)  in  ex- 
vessel  gross  revenues. 

Impacts  on  the  American  Samoa- 
based  pelagic  longline  fisheries  (the 
onlv  active  non-Hawaii  longline  fisher\- 
in  the  western  Pacific  region)  are 
anticipated  to  be  minimal,  as  these 
vessels  generally  fish  below  the  equator 
and  thus  will  not  be  affected  by  either 
the  targeting  restrictions  or  the  seasonal 
area  closure.  The  only  direct  cost  for 
this  fleet  is  that  of  acquiring  bolt  cutters 
and  line  clippers,  for  the  smaller 
vessels,  and  bolt  cutters,  line  clippers, 
and  dip  nets  for  the  larger  vessels. 
Assuming  that  these  items  are 
purchased  from  businesses  in  Hawaii 
and  are  useable  for  several  years,  the 
average  cost  per  vessel  is  anticipated  to 
be  approximately  S20  per  vessel  for  bolt 
cutters,  $30  per  vessel  for  line  clippers, 
and  $75  per  vessel  for  dip  nets  The 
impact  on  fishing  operations  of  using 
these  items  is  anticipated  to  be  minor 
because  the  likelihood  of  encountering 
a  turtle  is  low,  and  in  the  event  that  a 
turtle  is  hooked  or  entangled,  it  is  not 
a  time-consuming  procedure  to  free  it. 

Impacts  on  non-Iongline  pelagic 
vessels  throughout  the  region  are  also 
anticipated  to  be  minimal,  as  the 
proposed  rule  will  not  affect  the 
operations  of  these  vessels  beyond  the 
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requirement  that  vessel  operators 
purchase  and  use  bolt  cutters  and  line 
clippers  to  free  hooked  or  entangled  sea 
turtles.  Because  the  use  of  long  handled 
line  clippers  is  optional  on  these  small 
vessels,  it  is  believed  that  the  majority 
of  these  vessel  operators  will  employ 
their  bolt  cutters  to  cut  their  fishing  line 
if  necessary.  The  impact  on  fishing 
operations  of  using  these  items  is 
anticipated  to  be  minor  because  the 
likelihood  of  encountering  a  turtle  is 
low,  and  in  the  event  that  a  turtle  is 
hooked  or  entangled,  it  should  not  be  a 
time-consuming  procedure  to  free  it. 

A  range  of  alternatives  was  also 
considered  in  the  IRFA.  The  first 
alternative  was  the  no  action  alternative, 
which  was  rejected  because  it  would  not 
provide  any  additional  protection  to  sea 
turtles.  A  second  alternative  would  have 
prohibited  shallow  setting  by  longline 
vessels  in  the  western  Pacific  region. 
required  longline  fishing  vessel 
operators  to  carry  and  use  line  clippers 
and  dip  nets  and  to  employ  specific 
handling  techniques  to  mitigate 
interactions  with  sea  tiulles.  This 
alternative  was  rejected  because, 
although  it  would  have  mitigated 
longline  interactions  with  sea  turtles,  it 
would  not  have  provided  sufficient 
mitigation  to  avoid  jeopardizing  their 
continued  existence.  A  third  alternative 
would  have  closed  waters  north  of  29° 
N.  lat.  to  longline  fishing  from  luly 
through  January  of  each  year,  and 
required  longline  fishing  vessel 
operators  to  carry  and  use  line  clippers 
and  dip  nets  and  to  employ  specific 
handling  techniques  to  mitigate 
interactions  with  sea  turtles.  This 
alternative  was  also  rejected  because, 
although  it  would  have  mitigated 
longline  interactions  with  sea  turtles,  it 
would  not  have  provided  sufficient 
mitigation  to  avoid  jeopardizing  their 
continued  existence.  A  fourth 
alternative  would  have  closed  all 
western  Pacific  EEZ  waters  to  longline 
fishing  and  prohibited  the  landing  of 
longline  caught  fish  in  all  domestic 
western  Pacific  ports.  This  alternative 
was  also  rejected  because,  although  it 
would  have  provided  increased 
protection  to  sea  turtles  as  compared  to 
the  preferred  alternative,  it  would  also 
have  eliminated  western  Pacific 
longline  fisheries.  NMFS  believes  that 
the  preferred  alternative  balances  the 
ongoing  harvest  of  pelagic  fish  in  the 
western  Pacific  region  with  necessary 
protection  to  endangered  and  threatened 
sea  turtles. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure.  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 


Indians,  Northern  Mariana  Islands,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  19,  2002. 

Rebecca  Lent, 

Duputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fishf'ries  Senicf. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  ll.S.C.  1801  et  seq. 

2.  In  §660.21,  paragraph  (1)  is  revised 
to  read  as  follows  (Note:  This  proposed 
revision  would  supersede  the  addition 
of  paragraph  (1),  at  66  FR  31564,  June 
12,  2001,  originally  effective  June  12, 
2001,  through  December  10,  2001,  and 
later  extended  to  June  8,  2002,  at  66  FR 
63630.  December  10,  2001): 

§660.21    Permits. 

***** 

(1)  Applications  for  the  re-registration 
of  any  vessel  that  was  de-registered  from 
a  Hawaii  longline  limited  access  permit 
after  March  29.  2001,  must  be  received 
at  PIAO  or  postmarked,  between 
September  15  and  October  15. 

3.  In  §660.22,  paragraphs  (mm) 
through  (Uu)  are  removed,  and 
paragraphs  (z)  through  (11)  are  revised  to 
read  as  follows  (Note:  The  proposed 
removal  of  paragraphs  (mm)  through 
(uu),  and  the  revision  of  paragraphs  (z) 
through  (11)  would  supersede  the 
suspension  of  paragraphs  (ee)  through 
(11),  at  66  FR  31564,  June  12,  2001, 
originally  effective  June  12,  2001, 
through  December  10,  2001,  and  later 
extended  to  June  8.  2002,  at  66  FR 
63630,  December  10,  2001): 

§660.22    Prohibitions. 

***** 

(z)  Fail  to  carry  line  clippers,  dip  nets, 
and  wire  or  bolt  cutters  on  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  that  has  a 
working  platform  more  than  3  ft  (0.9  m) 
above  the  sea  surface  in  violation  of 
§660.32  (a). 

(aa)  Fail  to  carry  line  clippers  and 
wire  or  bolt  cutters  on  a  vessel  fishing 
with  hooks  for  Pacific  pelagic 
management  unit  species  within  EEZ 
waters  around  Hawaii,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Midway, 
Johnston  or  Palmyra  Atolls,  Kingman 


Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands  that  has  a  working 
platform  more  than  3  ft  (0.9  m)  above 
the  sea  surface  in  violation  of  §  660.32 
{a)(2). 

(bb)  Fail  to  carry  line  clippers  and 
wire  or  bolt  cutters  on  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  or  on  a  vessel 
fishing  with  hooks  for  Pacific  pelagic 
management  unit  species  within  EEZ 
waters  around  Hawaii,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Midway, 
Johnston  or  Palmyra  Atolls.  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands,  that  has  a  working 
platform  less  than  3  ft  (0.9  m)  above  the 
sea  surface,  in  violation  of  §  660.32 
(a)(3). 

(cc)  Fail  to  comply  with  the  sea  turtle 
handling,  resuscitation,  and  release 
requirements  when  operating  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  or  fishing  with 
hooks  for  Pacific  pelagic  management 
unit  species  within  EEZ  waters  around 
Hawaii,  American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Midway,  Johnston  or  Palmyra 
Atolls,  Kingman  Reef,  and  Wake,  Jarvis, 
Baker,  or  Howland  Islands  in  violation 
of  §  660.32(b). 

(dd)  Direct  fishing  effort  toward  the 
harvest  of  swordfish  (Xiphias  gladius) 
using  longline  gear  deployed  north  of 
the  equator  on  a  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit  in 
violation  of  §  660.33(a). 

(ee)  Fish  for  Pacific  pelagic 
management  unit  species  with  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  within  closed 
areas  or  by  use  of  unapproved  gear 
configurations  in  violation  of  §  660.33 
(b),  (c),  (g),  or  (h). 

(ff)  Use  a  receiving  vessel  registered 
for  use  under  a  receiving  vessel  permit 
to  receive,  land,  or  tranship  from 
another  vessel.  Pacific  pelagic 
management  unit  species  harvested 
from  closed  areas  with  longline  gear  in 
violation  of  §  660.33  (d). 

(gg)  Land  or  tranship  shoreward  of  the 
outer  boundary  of  the  EEZ  around 
Hawaii,  American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Midway,  Johnston  or  Palmyra 
Atolls,  Kingman  Reef,  and  Wake,  Jarvis, 
Baker,  or  Howland  Islands,  Pacific 
pelagic  management  unit  species  that 
were  harvested  from  closed  areas  with 
longline  gear  in  violation  of  §  660.33  (e). 

(nh)  Possess  a  light  stick  on  board  a 
vessel  registered  for  use  under  either  a 
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Hawaii  longline  limited  access  permit  or 
a  longline  general  permit,  on  fishing 
trips  that  include  any  fishing  north  of 
the  equator  (0°  lat.)  in  violation  of 
§  660.33(f). 

(ii)  Possess  or  land  more  than  10 
swordfish  on  board  a  vessel  registered 
for  use  under  either  a  Hawaii  longline 
limited  access  permit  or  a  longline 
general  permit,  from  a  fishing  trip  where 
any  part  of  the  trip  included  fishing 
north  of  the  equator  (0°  lat.)  in  violation 
of  §660.33(1). 

(jj)  Operate  a  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit  to 
fish  for  Pacific  pelagic  management  unit 
species  without  having  onboard  a  valid 
protected  species  workshop  certificate 
issued  by  NMFS  or  a  legible  copy 
thereof  in  violation  of  §  660.34  (c). 

(kk)  Fail  to  comply  with  seabird  take 
mitigation  or  handling  techniques 
required  under  §  660.35(a)  and  (b). 

(11)  Use  a  large  vessel  to  fish  for 
Pacific  pelagic  management  unit  species 
•  within  an  American  Samoa  large  vessel 
prohibited  area  except  as  allowed 
pursuant  to  an  exemption  issued  under 
§660.38. 

4.  In  §660.32  paragraphs  (a)(1)  and 
(a)(2)  are  redesignated  as  paragraphs 
(a)(4)  and  (a)(5)  respectively,  new 
paragraphs  (a)(1),  and  (a)(2J  are  added, 
and  paragraph  (a)(3)  is  revised  to  read 
as  follows  (Note:  This  proposed  revision 
would  supersede  the  addition  of 
paragraph  (a)(3),  at  66  FR  31564,  June 
12,  2001,  originally  effective  June  12, 
2001,  through  December  10,  2001,  and 
later  extended  to  June  8,  2002,  at  66  FR 
63630,  December  10,  2001): 

§  660.32    Sea  turtle  take  mitigation 
measures. 

(a)  Possession  and  use  of  required 
mitigation  gear— (1)  Owners  and 
operators  of  vessels  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit  that 
have  working  platforms  more  than  3  ft 
(0.9  m)  above  the  sea  surface  must  carry 
aboard  their  vessels  line  clippers 
meeting  the  minimum  design  standards 
as  specified  in  paragraph  (a)(4)  of  this 
section,  dip  nets  meeting  minimum 
standards  prescribed  in  paragraph  (a)(5) 
of  this  section,  and  wire  or  bolt  cutters 
capable  of  cutting  through  the  vessel's 
hooks.  These  items  must  be  used  to 
disengage  any  hooked  or  entangled  sea 
turtles  with  the  least  harm  possible  to 
the  sea  turtles  and  as  close  to  the  hook 
as  possible  in  accordance  with  the 
requirements  specified  in  paragraphs  (b) 
through  (d)  of  this  section. 

(2)  Owners  and  operators  of  vessels 
using  hooks  to  target  Pacific  pelagic 
management  unit  species  within  EEZ 


waters  around  Hawaii.  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Midway. 
Johnston  or  Palmyra  Atolls,  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  or 
Howland  Islands,  that  have  working 
platforms  more  than  3  ft  (0.9  m)  above 
the  sea  surface  must  carr\'  aboard  their 
vessels  line  clippers  meeting  the 
minimum  design  standards  as  specified 
in  paragraph  (a)(4)  of  this  section,  and 
wire  or  bolt  cutters  capable  of  cutting 
through  the  vessel's  hooks.  These  items 
must  be  used  to  disengage  any  hooked 
or  entangled  sea  turtles  with  the  least 
harm  possible  to  the  sea  turtles  and  as 
close  to  the  hook  as  possible  in 
accordance  with  the  requirements 
specified  in  paragraphs  (b)  through  (d) 
of  this  section. 

(3)  Owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  or  using  hooks 
to  target  Pacific  pelagic  management 
unit  species  within  EEZ  waters  around 
Hawaii,  American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Midway,  Johnston  or  Palmyra 
Atolls,  Kingman  Reef,  and  Wake.  Jarv^is. 
Baker,  or  Howland  Islands,  that  have 
working  platforms  3  ft  (0.9  m)  or  less 
above  the  sea  surface  must  carry  aboard 
their  vessels  line  clippers  capable  of 
cutting  the  vessels  fishing  line  or  leader 
within  approximately  1  ft  (0.3  m)  of  the 
eye  of  an  embedded  hook  as  well  as 
wire  or  bolt  cutters  capable  of  cutting 
through  the  vessel's  hooks.  These  items 
must  be  used  to  disengage  any  hooked 
or  entangled  sea  turtles  with  the  least 
harm  possible  to  the  sea  tiulles  and  as 
close  to  the  hook  as  possible  in 
accordance  with  the  requirements 
specified  in  paragraphs  (b)  through  (d) 
of  this  section. 
•        *        *        *        * 

5.  Section  660.33  is  revised  to  read  as 
follows  (Note:  This  proposed  revision 
would  supersede  the  suspension  of 
§  660.33  at  66  FR  31564,  June  12.  2001 . 
originally  effective  from  June  12.  2001. 
through  December  10,  2001.  and  later 
extended  to  June  8,  2002,  at  66  FR 
63630.  December  10,  2001): 

§660.33    Western  Pacific  longline  fishing 
restrictions. 

(a)  Owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  may  not  use 
longline  gear  to  fish  for  or  target 
swordfish  {Xiphias  gladius)  north  of  the 
equator  (0°  lat.). 

(b)  A  person  aboard  a  vessel  registered 
for  use  under  a  Hawaii  longline  limited 
access  permit  or  a  western  Pacific 
general  longline  permit  that  is  fishing 


for  Pacific  pelagic  management  unit 
species  north  of  the  equator  (0'  lat.)  may 
not  possess  or  deploy  any  float  line  that 
is  shorter  than  or  equal  to  20  m  (65.6  ft 
or  10.9  fm).  As  used  in  this  paragraph 
"float  line"  means  a  line  used  to 
suspend  the  main  longline  beneath  a 
float. 

(c)  From  April  1  through  May  31, 
owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  may  not  use 
longline  gear  in  waters  bounded  on  the 
south  by  0=  lat..  on  the  north  by  15'  N. 
lat..  on  the  east  by  145^  W.  long.,  and 
on  the  west  by  180^  long,  (see  Figure  1 
to  this  section). 

(d)  From  April  1  through  May  31. 
owners  and  operators  of  vessels 
registered  for  use  under  a  receiving 
vessel  permit  may  not  receive  from 
another  vessel  Pacific  pelagic 
management  unit  species  that  were 
harvested  by  longline  gear  in  waters 
bounded  on  the  south  by  0'  lat..  on  the 
north  by  15'  N.  lat..  on  the  east  by  145° 
W.  long.,  and  on  the  west  by  180-  long. 
(see  Figure  1  to  this  section). 

(e)  From  April  1  through  May  31. 
owners  and  operators  of  vessels 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit,  a 
longline  general  permit,  or  a  receiving 
vessel  permit,  may  not  land  or  transship 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii.  American  Samoa, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands.  Midway, 
Johnston  or  PalmvTa  Atolls.  Kingman 
Reef,  and  Wake.  Jar\-is.  Baker,  or 
Howland  Islands.  Pacific  pelagic 
management  unit  species  that  were 
harvested  by  longline  gear  in  waters 
bounded  on  the  south  by  0'  latitude,  on 
the  north  by  15'  N.  lat..  on  the  east  by 
145"  W.  loiig.,  and  on  the  west  by  180° 
lone,  (see  Figure  1  to  this  section). 

(t)  No  light  stick  may  be  possessed  on 
board  a  vessel  registered  for  use  under 
either  a  Hawaii  longline  limited  access 
permit  or  a  longline  general  permit, 
during  fishing  trips  tiiat  include  any 
fishing  north  of  the  equator  (0'  lat).  A 
light  stick  as  used  in  this  paragraph  is 
anv  tvpe  of  light  emitting  device, 
including  any  flourescenf  "glow  bead." 
chemical,  or  electrically  powered  light 
that  is  affixed  underwater  to  the 
longline  gear. 

(g)  When  a  conventional 
monofilament  longline  is  deployed  in 
the  water  north  of  0'  lat.  by  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit,  no  fewer  than 
15  branch  lines  may  be  set  between  any 
2  floats  when  fishing  north  of  the 
equator.  Vessel  operators  using  basket- 
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style  longline  gear  must  set  a  minimum 
of  10  branch  lines  between  any  2  floats 
when  fishing  north  of  the  equator 

(h)  Longline  gear  deployed  north  of  0' 
lat.  by  a  vessel  registered  for  use  under 
a  Hawaii  longline  limited  access  permit 
or  a  longline  general  permit  must  be 


deployed  such  that  the  deepest  point  of 
the  main  longline  between  any  2  floats, 
i  e  ,  the  deepest  point  in  each  sag  of  the 
main  line,  is  at  a  depth  greater  than  100 
m  (328.1  ft  or  54.6  fm)  below  the  sea 
surfaced)  Owners  and  operators  of 
longline  vessels  registered  for  use  under 


a  Hawaii  longline  limited  access  permit 
or  a  longline  general  permit  may  land  or 
possess  no  more  than  10  swordfish  from 
a  fishing  trip  where  any  part  of  the  trip 
included  fishing  north  of  the  equator  (0° 
lat.). 

BILLING  CODE  3510-22-S 
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Figure  1  to  §660,33— Longline  Fishing 
Restricted  Area 


20951 


UOE 


\mE 


18U& 


160W 


14oW 


12UW 


1UL:W 


SON 


60N 


40N 


Figure    1 


660  .33 


Long] 


.ne    risr 


i-^est 


Ml  ea 


BILLING  CODE  3510-22-C 

6.  Section  660.36  is  redesignated  as 
§  660.34  and  revised  to  read  as  follows 
(Note:  This  redesignation  and  revision 
supersedes  the  addition  to  §  660.34  and 
Figure  3  to  §  660.34,  at  66  PR  31564, 
June  12,  2001,  effective  June  12,  2001. 
through  Dec.  10,  2001,  and  the  effective 
date  was  extended  to  June  8,  2002,  at  66 
FR  63630,  Dec.  10,  2001); 


§660.34    Protected  species  workshop. 

(a)  Each  year  the  operator  of  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or  a 
longline  general  permit  must  attend  and 
be  certified  for  completion  of  a 
workshop  conducted  by  NMFS  on 
mitigation,  handling,  and  release 
techniques  for  turtles  and  seabirds  and 
other  protected  species. 

fb)  A  protected  species  workshop 
certificate  will  be  issued  by  NMFS 


annuallv  to  anv  person  who  ha^ 
completed  the  workshop 

(c)  An  operator  of  a  vessel  registered 
for  use  under  Hawaii  longline  limited 
access  permit  or  a  longline  general 
permit  and  engaged  m  longline  fishing. 
must  have  on  board  the  \essei  a  \  alid 
protected  species  workshop  certificate 
issued  bv  NMFS  or  a  legible  copv 
thereof 
FR  !>.)(    U2-in081  FiUn-i  4-:b-():.'   8  4,Taml 
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DEPARTMErfT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Revision  and  Extension  of  a  Currently 
Approved  Collection 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  seeking  to  extend 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  to  extend  its 
collection  of  information  regarding 
intermodal  transportation  services 
needed  to  meet  domestic  and  export 
food  assistance  program  needs. 

This  information  collection  will  allow 
CCC  to  determine  the  availability  of 
intermodal  marketing  companies  to 
meet  the  intermodal  transportation 
needs  of  CCC  for  the  movement  of  its 
freight  traffic. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  June  28,  2002,  to 
be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Borchert,  Chief,  Planning  and  Analysis 
Division,  Kansas  City  Commodity 
Office,  6501  Beacon  Drive,  Kansas  City, 
Missouri  64133-4676,  telephone  (816) 
926-6509,  fax  (816)  926-1648:  e-mail 
ginborchert@kcc.fsa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Standard  Operating  Agreement 
Governing  Intermodal  Transportation. 

OMB  Control  Number:  0560-0194. 

Type  of  Request:  Revision  and 
Extension  of  a  currently  approved 
collection. 

Abstract:  CCC,  through  the  Kansas 
City  Commodity  Office  (KCCO),  solicits 
bids  from  h-ansportation  companies  for 
the  purpose  of  providing  intermodal 
transportation  of  agricultural 
commodities.  Intermodal  Marketing 
Companies  (IMC)  provide  rail  trailer-on- 
flatcar/container-on-flatcar  (TOFC/ 
COFC)  service  that  CCC  hires  to  provide 


program  transportation  needs.  IMC's 
that  choose  to  do  business  with  the 
KCCO  Export  Operations  Division 
(EOD)  are  required  to  complete  and 
submit  the  Standard  Operating 
Agreement  Governing  Intermodal 
Transportation  form.  This  form  is  filled 
out  one  time  only.  EOD  is  collecting 
information  to  determine  IMCs'  that  are 
available  to  meet  CCC  requirements  for 
hauling  agricultural  products  for  CCC. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  notice  is  estimated  to  average  1 
hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Intermodal  Marketing 
Companies. 

Respondents:  14. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  14  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA,  Washington,  DC 
20503,  and  to  Greg  Borchert,  Chief, 
Planning  and  Analysis  Division,  Kansas 
City  Commodity  Office,  6501  Beacon 
Drive,  Kansas  City,  Missouri  64133- 
4676,  telephone  (816)  926-6509,  fax 
(816)  926-1648.  All  comments  will 
become  a  matter  of  public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 


in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect,  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  at  Washington,  DC,  on  April  22, 
2002. 

)ames  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  02-10389  Filed  4-26-02:  8:45  am] 
BILUNG  CODE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Revision  and  Extension  of  a  Currently 
Approved  Collection 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  Commodity  Credit 
Corporation  (CCC)  is  seeking  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  to  obtain  information 
regarding  transportation  services  needed 
to  meet  domestic  and  export  food 
assistance  program  needs. 

This  information  collection  will  allow 
CCC  to  determine  the  availability  of 
motor  freight  carriers  to  meet  CCC's 
transportation  needs. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  June  28,  2002,  to 
be  assiu'ed  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Borchert,  Chief,  Planning  and  Analysis 
Division,  Kansas  City  Commodity  Office 
(KCCO),  6501  Beacon  Drive,  Kansas 
City,  Missouri  64133-4676,  telephone 
(816)  926-6509,  fax  (816)  926-1648;  e- 
mail  gmborchet@kcc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Standard  Rules  Tender 
Governing  Motor  Carrier  Transportation. 

OMB  Control  Number:  0560-0195. 

Type  of  Request:  Revision  and 
Extension  of  a  currently  approved 
collection. 

Abstract:  CCC  through  the  Kansas 
City  Commodity  Office  (KCCO)  solicits 
bids  from  transportation  companies  for 
the  purpose  of  providing  motor  carrier 
transportation  of  agricultural 
commodities.  Motor  Carriers  provide 
over  the  road  trucking  that  CCC  hires  to 
provided  transportation  services  to  meet 
domestic  and  export  program  needs. 
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Motor  carriers  that  choose  to  do 
business  with  the  KCCO  Export 
Operations  Division  (EOD)  are  required 
to  complete  and  submit,  one  time  only, 
the  Standard  Rules  Tender  Governing 
Motor  Carrier  Transportation.  EOD  is 
collecting  information  to  determine  the 
Motor  Carriers  that  are  available  to  meet 
CCC  requirements  for  hauling 
agricultural  products  for  CCC. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  notice  is  estimated  to  average  1 
hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Transportation 
Businesses. 

Respondents:  99. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  99  hours. 
Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
claritv  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  the  Office  of  Information  and 
Regulatorv  Affairs  of  0MB.  Attention: 
Desk  Officer  for  USDA.  Washington,  DC 
20503.  and  to  Greg  Borchert,  Chief. 
Planning  and  Analysis  Division,  Kansas 
City  Commodity  Office.  6501  Beacon 
Drive.  Kansas  City.  Missouri  64133- 
4676,  telephone  (816)  926-6509,  fax 
(816)  926-1648.  All  comments  will 
become  a  matter  of  public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 


Signed  at  Washington.  DC.  on  .^pril  22. 
2002. 

lames  R.  Little, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
IFR  Doc.  02-10390  Filed  4-26-02:  8:45  am] 

BILLING  CODE  341(M>S-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee 

agency:  Forest  Ser\ice.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  California  Coast 
Provincial  Advisory-  Committee  (PAC) 
will  meet  on  May  15  and  16.  2002.  in 
Lake  County.  California.  The  purpose  of 
the  meeting  is  to  discuss  issues  relating 
to  implementing  the  Northwest  Forest 
Plan. 

DATES:  A  business  meeting  will  be  held 
from  10  a.m.  to  5  p.m.  on  May  15.  2002. 
at  the  Robinson  Rancheria 
Administrative  Building,  in  Nice.  CA.  A 
field  tour  at  the  Upper  Lake  Ranger 
District  of  the  Mendocino  National 
Forest  will  be  held  on  May  16.  2002. 
from  8:30  a.m.  until  3  p.m. 

ADDRESSES:  The  May  15  business 
meeting  will  be  held  at  the  Robinson 
Rancheria  Administrative  Building. 
1545  East  Highway  20.  Nice.  CA.  The 
Mav  16  field  tour  will  begin  at  the 
Upper  Lake  Ranger  District.  10025  Elk 
Mountain  Road.  Upper  Lake.  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phebe  Brown.  Committee  Coordinator, 
USDA,  Mendocino  National  Forest.  825 
N.  Humboldt  Avenue.  Willows.  CA 
95988.  (530)  934-3316;  e-mail 
pybrown@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Presentation  on  Salmon  Recovery  Plan; 
(2)  Regional  Ecosystem  Office  (REO) 
update;  (3)  update  and  discussion 
concerning  Mendocino  and  Six  Rivers 
National  Forests  Roads  Analysis 
Processes;  (4)  presentation  on  County 
Resource  Advisorv'  Committees;  (5) 
update  on  planning  for  a  Province  fire 
ecolog>'/fuels  treatment  workshop;  (6) 
Aquatic  Conservation  Subcommittee 
report;  (7)  report  from  fire  managers 
working  group;  (8)  Agency  and  PAC 
members  current  issues  discussion;  and 
(9)  public  comment.  The  meeting  is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 


Dated:  .^pril  10.  2002. 
James  Fenwood, 
Forest  Supenisor. 
IFR  Doc.  02-10397  Filed  4-26-02;  8:45  am) 

BILUNG  CODE  3410-11 -M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Glenn/Colusa  County  Resource 
Advisory  Committee 

agency:  Forest  Service.  USDA 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Glenn/Colusa  County 
Resource  Advisor\-  Committee  (RAC) 
will  hold  its  fourth  meeting 
DATES:  The  meeting  will  be  held  on 
Monday  20,  2002.  and  will  begin  at  1:30 
p.m.  until  approximately  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forrest 
Super\isor's  Office.  825  N.  Humboldt 
.\\e..  Willows.  C.\ 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini.  Committee 
Coordinator.  USDA.  Mendocino 
National  Forest.  Grindstone  Range 
District.  P.O.  Box  164.  Elk  Creek.  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini&fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Replacement  Member  Group  A.  (2) 
Proposals  by  Public.  (3)  Report  of 
Subcommittee  on  Operating  Guidelines/ 
Action.  (4)  Report  from  Selection 
Criteria  Subcommittee/ Action.  (5) 
Action  on  Proposed  Projects.  (6)  Public 
Comment.  (7)  Next  Agenda. 

The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individual*  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  April  23.  2002. 
James  F.  Giachino, 
Designated  Federal  Officer. 
IFR  Doc.  02-10411  Filed  4-26-02;  8:45  am] 

BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 
Housing  Demonstration  Program 

AGENCY:  Rural  Housing  Senice. 

(USDA). 

ACTION:  Notice  of  funding  for  the  Rural 

Housing  Demonstration  Program. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  announces  the  availabilitv  of 
housing  funds  for  Fiscal  Year  (FY)  2002 
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for  the  Rural  Housing  Demonstration 
Program.  For  FY  2002.  RHS  has  set 
aside  $1.5  million  for  the  Innovative 
Demonstration  Initiatives  and  is 
soliciting  proposals  for  a  Housing 
Demonstration  program  under  section 
506(b)  of  title  V  of  the  Housing  Act  of 
1949.  Under  section  506(b).  RHS  may 
provide  loans  to  low  income  borrowers 
to  purchase  innovative  housing  units 
and  systems  that  do  not  meet  existing 
published  standards,  rules,  regulations, 
or  policies.  The  intended  effect  is  to 
increase  the  availability  of  affordable 
Rural  Housing  (RH)  for  low-income 
families  through  innovative  designs  and 
systems. 

EFFECTIVE  DATE:  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  L.  Denson,  Senior  Loan 
Specialist,  Single  Family  Housing  Direct 
Loan  Division,  RHS,  U.S.  Department  of 
Agriculture,  STOP  0783, 1400 
Independence  Ave.  SW,  Washington, 
DC  20250-0783,  Telephone  (202)  720- 
1474.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  Under 
current  standards,  regulations,  and 
policies,  some  low-income  rural 
families  lack  sufficient  income  to 
qualify  for  loans  to  obtain  adequate 
housing.  Section  506(b)  of  title  V  of  the 
Housing  Act  of  1949,  42  U.S.C.  1476, 
authorizes  a  housing  demonstration 
program  that  could  result  in  housing 
that  these  families  can  afford.  Section 
506  (b)  imposes  two  conditions:  (1)  That 
the  health  and  safety  of  the  population 
of  the  areas  in  which  the 
demonstrations  are  carried  out  will  not 
be  adversely  affected,  and  (2)  that  the 
aggregate  expenditures  for  the 
demonstration  may  not  exceed  $10 
million  in  any  fiscal  year. 

Rural  Development  State  Directors  are 
authorized  in  FY  2002  to  accept 
demonstration  concept  proposals  from 
individuals. 

The  objective  of  the  demonstration 
programs  is  to  test  new  approaches  to 
constructing  housing  under  the 
statutory  authority  granted  to  the 
Secretary  of  Agriculture.  Rural 
Development  will  review  each 
application  for  completeness  and 
accuracy.  Some  demonstration 
propossds  may  not  be  consistent  with 
some  of  the  provisions  of  our  7  CFR  part 
3550-Direct  Single  Family  Housing 
Loans  and  Grants  regulation.  Under 
section  506(b)  of  the  Housing  Act  of 
1949.  the  Agency  may  provide  loans  for 
irmovative  housing  design  units  and 
systems  which  do  not  meet  existing 
published  standards,  rules,  regulations, 
or  policies. 

The  Equal  Credit  Opportunity  Act  and 
Title  Vm  of  the  Civil  Rights  Act  of  1968 


provide  that  a  program  such  as  this  be 
administered  affirmatively  so  that 
individuals  of  similar  low-income  levels 
in  the  housing  market  area  have  housing 
choices  available  to  them  regardless  of 
their  race,  color,  religion,  sex,  national 
origin,  familial  status  and  handicap. 
Under  Section  504  of  the  Rehabilitation 
Act  of  1973  RD  makes  reasonable 
accommodations  to  permit  persons  with 
disabilities  to  apply  for  agency 
programs.  Executive  Order  12898 
requires  the  Agency  to  conduct  a  Civil 
Rights  Impact  Analysis  on  each  project 
prior  to  loan  approval.  Also,  the 
requirements  of  Executive  Order  11246 
are  applicable  regarding  equal 
employment  opportunity  when  the 
proposed  contract  exceeds  $10,000. 

Completed  applications  that  have 
been  determined  to  carry  out  the 
objectives  of  the  program  will  be 
considered  on  a  first  come,  first  served 
basis  based  on  the  date  a  completed 
application  was  submitted.  An 
application  is  considered  complete  only 
if  the  "Application  for  Approval  of 
Housing  Innovation"  is  complete  in 
content,  contains  information  related  to 
the  criteria  and  all  applicable  additional 
information  required  by  the  application 
form  has  been  provided.  All  application 
packages  must  be  in  accordance  with 
the  technical  management  requirements 
and  address  the  criteria  in  the  Proposal 
Content.  The  application,  technical 
management  requirements,  Proposal 
Content  and  Criteria,  and  further 
information  may  be  obtained  from  the 
Rural  Development  State  office  in  each 
state.  (See  the  State  Office  address  list 
at  the  end  of  this  notice  or  access  the 
website  at  http://www.rurdev.usda.gov/ 
recdjnap.html.)  A  submitter  of  an 
incomplete  application  will  be  advised 
in  writing  of  additional  information 
needed  for  continued  processing. 

The  following  evaluation  factors  will 
not  be  weighted  and  are  non- 
competitive. RHS,  in  its  analysis  of  the 
proposals  received,  will  consider 
whether  the  proposals  will  carry  out  the 
objectives  of  this  demonstration  effort  in 
accordance  with  the  following  criteria: 

A.  Housing  Unit  Concept 

1.  A  proposal  must  be  well  beyond 
the  "idea"  state.  Sufficient  testing  must 
have  been  completed  to  demonstrate  its 
feasibility.  The  proposal  must  be  judged 
ready  for  full  scale  field  testing  in  a 
rural  setting. 

2.  Ability  of  the  housing  unit  to 
provide  for  the  protection  of  life, 
property,  and  for  the  safety  and  welfare 
of  the  consumer,  general  public  and 
occupants  through  the  design, 
construction,  quality  of  materials,  use, 
and  maintenance  of  the  housing  unit. 


3.  Flexibility  of  the  housing  units  in 
relation  to  varying  types  of  housing  and 
varying  site  considerations. 

4.  Flexibility  of  the  housing  unit . 
concept,  insofar  as  it  provides  the 
ability  to  adjust  or  modify  unit  size  and 
arrangements,  either  during  design  or 
after  construction. 

5.  Efficiency  in  the  use  of  materials 
and  labor,  with  respect  to  cost  in  place, 
conservation  of  materials,  and  the 
effective  use  of  labor  skills.  Potential  for 
use  in  the  Mutual  Self-Help  Housing 
pro-am  will  be  considered. 

6.  Selection  of  materials  for  durability 
and  ease  of  maintenance. 

7.  Concepts  for  the  effective  use  of 
land  and  development. 

B.  Organization  Capabilities 

1.  The  experience  and  "know-how"  of 
the  proposed  organization  or  individual 
to  implement  construction  of  the 
housing  unit  concept  in  relation  to  the 
requirements  of  RHS's  housing 
programs. 

2.  The  management  structure  and 
organization  of  the  proposer. 

3.  The  quality  and  diversity  of 
management  and  professional  talent 
proposed  as  "key  individuals." 

4.  The  management  plan  of  how  this 
effort  will  be  conducted. 

C.  Cost  and  Price  Analysis 

1.  The  level  of  costs  which  are 
proposed,  as  they  may  compare  with 
other  proposals  and  be  considered 
realistic  for  the  efforts  planned.  Also, 
the  quantity  and  level  of  detail  in  the 
information  supplied. 

2.  Projected  cost  of  "housing  in 
place,"  with  particular  reference  to 
housing  for  very  low  and  low-income 
families. 

An  acceptable  proposal  will  be  sent 
by  the  State  Director  to  the  National 
Office  for  concurrence  by  the  RHS 
Administrator  before  the  State  Director 
may  approve  it.  If  the  proposal  is  not 
selected,  the  State  Director  will  so  notify 
the  applicant  in  writing,  giving  specific 
reasons  why  the  proposal  was  not 
selected.  The  funds  for  the  RH 
Demonstration  program  are  section  502 
single  family  housing  funds  and  are 
available  to  housing  applicants  who 
wish  to  purchase  an  approved 
demonstration  dwelling.  Fimds  cannot 
be  reserved  or  guaranteed  under  the 
demonstration  housing  concept.  There 
is  no  guaremtee  that  a  market  exists  for 
demonstration  dwellings,  and  this  does 
not  ensure  that  an  eligible  loan 
applicant  will  be  available  for  such  a 
section  502  RH  dwelling.  If  there  is  no 
available  RHS  eligible  loan  applicant, 
the  RH  demonstration  program 
applicant  will  have  to  advance  funds  to 
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complete  the  construction  of  the 
demonstration  housing,  with  the  risk 
that  there  may  be  no  RHS  applicant  or 
other  purchaser.from  which  the  builder 
will  recover  his  or  her  development  and 
construction  costs. 

This  program  or  activity  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.410.  For  the 
reasons  contained  in  7  CFR  part  3015, 
subpart  V  and  RD  Instruction  1940-J, 
"Intergovernmental  Review  of  Rural 
Development  Programs  and  Activities," 
this  program  or  activity  is  excluded 
from  the  scope  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

All  interested  parties  must  make  a 
written  request  for  a  proposal  package. 
The  request  must  be  made  to  the  State 
Director  in  the  State  in  which  the 
proposal  will  be  submitted;  RHS  will 
not  be  liable  for  any  expenses  incurred 
by  respondents  in  the  development  and 
submission  of  applications. 

The  reporting  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Control  Number  0575- 
0114. 

Dated:  April  19.  2002. 
Arthur  A.  Garcia, 
Administrator. 

The  following  is  an  address  list  of 
Rural  Development  State  Offices  across 
the  nation: 

Alabama 

Sterling  Centre,  4121  Carmichael  Road.  Suite 
601,  Montgomery.  AL  36106-3683,  (334) 
279-3400 

Alaska 

Suite  201.  800  W.  Evergreen,  Palmer.  AK 
99645-6539. (907)  761-7705 

Arizona 

Phoenix  Corporate  Center.  3003  N.  Central 
Avenue,  Suite  900.  Phoenix.  AZ  85012- 
2906.  (602)  280-8700 

Arkansas 

Room  3416.  700  W.  Capitol,  Little  Rock,  AR 
72201-3225. (501)  301-3200 

California 

Agency  4169.  430  G  Street.  Davis.  CA  95616- 
4169,  (530)  792-5800 

Colorado 

Room  ElOO,  655  Parfet  Street,  Lakewood.  CO 
80215.  (303)  23&-2801 

Delaware  &  Maryland 

PO  Box  400.  4607  S.  DuPont  Highway. 
Camden,  DE  19934-9998.  (302)  697-4300 

Florida  &  Virgin  Islands 

PO  Box  147010.  4440  NW  25th  Place, 
Gainesville.  FL  32614-7010,  (352)  338- 
3400 


Georgia 

Stephens  Federal  Building.  355  E,  Hancock 
Avenue.  .Mhens.  GA  30601-2768,  (706) 
546-2162 

Hawaii 

Room  311.  Federal  Building.  154 

Waianuenue  .Avenue.  Hilo.  HI  96720.  (808) 
933-8309 

Idaho 

Suite  Al.  9173  VV.  Barnes  Drive.  Boise.  ID 
83709.  (208)  378-5600 

Illinois 

Illini  Plaza.  Suite  103.  1817  S.  Neil  Street. 
Champaign.  IL  61820.  (217)  398-5235. 
(217)  398-5412  for  automated  answer 

Indiana 

5975  Lakeside  Boulevard.  Indianapolis,  IN 
46278.  (317)  290-3100 

Iowa 

873  Federal  Building.  210  Walnut  Street,  Des 
Moines,  lA  50309,  (515)  284-4663 

Kansas 

PQ  Box  4653.  1200  S\V  Executive  Drive, 
Topeka.  KS  66604.  (785)  271-2700 

Kentucky 

Suite  200,  771  Corporate  Drive,  Lexington. 
KY  40503,  (859)  224-7300 

Louisiana 

3727  Government  Street.  .Alexandria.  LA 
71302.(318)473-7920 

Maine 

PO  Box  405.  967  Illinois  .Avenue.  Suite  4, 
Bangor.  ME  04402-0405.  (207)  990-41 10 

Massachusetts.  Conn,  Rhode  Island 

451  West  Street.  Amherst.  MA  01002.  (413) 
253-^300 

Michigan 

Suite  200.  3001  Coolidge  Road,  East  Lansing. 
Ml  48823.  (517)  324-5100 

Minnesota 

410  .AgriBank  Building.  375  lackson  Street. 
St.  Paul.  MN  55101-1853.  (651)  602-7800 

Mississippi 

Federal  Building.  Suite  831.  100  W  Capitol 
Street,  lackson.  MS  39269.  (6011  965-4316 

Missouri 

Parkade  Center.  Suite  235,  601  Business  Loop 
70  West,  Columbia,  MO  65203.  (573)  876- 
0976 

Montana 

Unit  1.  Suite  B.  P  O,  Box  850.  900 
Technologv  Boulevard,  Bozeman,  MT 
59715.(406)  585-2580 

Nebraska 

Federal  Building,  Room  152,  100  Centennial 
Mall  N.  Lincoln.  NE  68508.  (402)  437-5551 

Nevada 

1390  S.  Currv  Street.  Carson  City.  NV  89703- 
9910,  (775)  887-1222 


New  lersey 

Tarnsfield  Plaza,  Suite  22.  790  Woodlane 
Road.  Mt.  Holly,  NJ  08060.  (609)  265-3600 

New  Mexico 

Room  255.  6200  lefferson  Street.  NE., 

Albuquerque.  NM  87109.  (505)  761^950 

New  York 

The  Galleries  of  Syracuse.  441  S.  Saline 
Street.  Suite  357,  Syracuse,  NY  13202- 
2541.  (315)477-6400 

North  Carolina 

Suite  260.  4405  Bland  Road,  Raleigh,  NC 
27609.  1919)  873-2000 

North  Dakota 

Federal  Building,  Room  208,  220  East  Rosser, 
PO  Box  1737,  Bismarck.  ND  58502-1737, 
(701)530-2044 

Ohio 

Federal  Building,  Room  507.  200  N  High 
Street.  Columbus.  OH  43215-2418,  (614) 
255-2400 

Oklahoma 

Suite  108.  100  USDA  Stillwater,  OK  74074- 
2654. 1405)  742-1000 

Oregon 

Suite  1410.  101  SW  Main,  Portland.  OR 
97204-3222. (503)  414-3300 

Pennsylvania 

Suite  330,  One  Credit  Union  Place, 

Harrisburg.  PA  17110-2996,  (717)  237- 
2299 

Puerto  Rico 

IBM  Building-Suitp  601,  654  Munos  Rivera 
Avenue.  Hate  Rey,  PR  00918-6106,  (787) 
766-5095 

South  Carolina 

Strom  Thurmond  Federal  Building.  1835 
.Assemblv  Street.  Room  1007,  Columbia.  SC 
29201,  (803)  765-5163 

South  Dakota 

Federal  Building,  Room  210,  200  Fourth 
Street.  SW..  Huron,  SD  57350.  (605)  352- 
1100 

Tennessee 

Suite  300.  3322  W.  End  Avenue.  Nashville, 
TN  37203-1084.  (615)  783-1300 

Texas 

Federal  Building,  Suite  102,  101  S.  Main. 
Temple.  TX  76501.  (254)  742-9700 

Utah 

Wallace  F  Bennett  Federal  Building.  125  S. 
State  Street.  Room  4311.  Post  Office  Box 
11350.  Salt  Lake  City.  UT  84147-0350, 
(801)  524-1320 

Vermont  &  New  Hampshire 

Citv  Center,  3rd  Floor,  89  Main  Street, 
Montpelier.  VT  05602.  (802)  828-6000 

Virginia 

Culpeper  Building.  Suite  238.  1606  Santa 
Rosa  Road,  Ru  hmond.  VA  23229.  (804) 
287-1550 
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Washington 

Suite  B,  1833  Black  Lake  Blvd.,  SW.. 
Olympia,  VVA  98512-5715,  (360)  704-7740 

West  Virginia 

Federal  Building.  Room  320,  75  High  Street. 
Morgantown.  WV  26505-7500.  (304)  284- 
4860 

Wisconsin 

4949  Kirschling  Court.  Steven.s  Point,  VVI 
54481. (715)  345-7600 

Wyoming 

Federal  Building.  Room  1005.  100  East  B.  PO 
Box  820,  Casper.  VVY  82602,  (307)  261- 
6300 

[FR  Doc.  02-10505  Filed  4-26-02;  8:45  am) 
BILUNG  CODE  341»-XV-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-81S,  A-580-«16] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Cold-Rolled  and  Corrosion 
Resistant  Cartwn  Steel  Products  from 
Korea 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review  of  Cold-Rolled 
and  Corrosion  Resistant  Carbon  Steel 
Products  from  the  Republic  of  Korea. 

DATES:  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mesbah  Motamed.  AD/CVD 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230: 
telephone:  (202)  482-1382. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
uinless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2001). 

Scope  Of  The  Reviews 

The  review  of  "certain  cold-rolled 
carbon  steel  flat  products"  covers  cold- 
rolled  (cold-reduced)  carbon  steel  flat- 
rolled  products,  of  rectangular  shape. 


neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
V  arnished  or  coated  with  plastics  or 
other  nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness,  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule 
( "HTS")  under  item  numbers 
7209.15.0000.  7209.16.0030, 
7209.16.0060.  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090.  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000,  7209.25.0000, 
7209.26.0000,  7209.27.0000. 
7209.28.0000,  7209.90.0000. 
7210.70.3000.  7210.90.9000, 
7211.23.1500.  7211.23.2000, 
7211.23.3000.  7211.23.4500, 
7211.23.6030,  7211.23.6060. 
7211.23.6085.  7211.29.2030, 
7211.29.2090.  7211.29.4500. 
7211.29.6030.  7211.29.6080. 
7211.90.0000.  7212.40.1000. 
7212.40.5000,  7212.50.0000, 
7215.50.0015.  7215.50.0060. 
7215.50.0090.  7215.90.5000. 
7217.10.1000.  7217.10.2000. 
7217.10.3000,  7217.10.7000, 
7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  "worked 
after  rolling")  for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness.  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface. 

The  review  of  "certain  corrosion- 
resistant  carbon  steel  flat  products" 
covers  flat-rolled  carbon  steel  products, 
of  rectangular  shape,  either  clad,  plated, 
or  coated  with  corrosion-resistant 
metals  such  as  zinc,  aluminum,  or  zinc- 
,  aluminum-,  nickel-  or  iron-based 
alloys,  whether  or  not  corrugated  or 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 


0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000.  7210.49.0030, 
7210.49.0090,  7210.61.0000, 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000. 
7210.90.9000.  7212.20.0000, 
7212.30.1030.  7212.30.1090, 
7212.30.3000.  7212.30.5000, 
7212.40.1000.  7212.40.5000, 
7212.50.0000.  7212.60.0000, 
7215.90.1000,  7215.90.3000, 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 
7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling")  for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  are 
flat-rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  from 
this  review  are  clad  products  in  straight 
lengths  of  0.1875  inch  or  more  in 
composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness. 
Also  excluded  from  this  review  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

These  HTS  item  nimibers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Amendment  Of  Final  Results 

On  March  11,  2002,  the  Department  of 
Commerce  ("the  Department")  issued  its 
final  results  for  certain  cold-rolled  and 
corrosion  resistant  carbon  steel  flat 
products  from  Korea.  The  period  of 
review  for  cold-rolled  products  is 
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August  1.  1999  through  December  31. 
1999.  and  the  period  of  review  for 
corrosion  resistant  products  is  August  1. 
1999  through  July  31,  2000.  See  Notice 
of  Final  Results  of  Antidumping  Duty 
Administrative  Reviews;  Certain  Cold- 
Rolled  and  Corrosion  Resistant  Carbon 
Steel  Flat  Products  from  Korea.  67  FR 
11976,  (March  18,  2002),  ("Final 
Results"). 

On  March  18,  2002,  respondent  Union 
Steel  Manufacturing  Co.,  Ltd.  ("Union") 
timely  filed  an  allegation  that  the 
Department  made  a  ministerial  error  in 
the  final  results.  Petitioners  did  not 
submit  any  comments  in  reply  to  this 
ministerial  error  allegation. 

On  March  19,  2002,  petitioners  timely 
filed  an  allegation  that  the  Department 
made  a  ministerial  error  in  the  final 
results  of  Pohang  Iron  and  Steel  Co..  Ltd 
et  al  ("POSCO").  POSCO  timely 
submitted  its  rebuttal  comments  on 
March  25,  2002. 

Section  735(e)  of  the  Act  defines  a 
"ministerial  error"  to  include  "errors  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  errors 
resulting  from  inaccurate  copy, 
duplication,  or  the  like,  and  any  other 
tvpe  of  unintentional  error  which  the 
administrative  authority  considers 
ministerial."  See  also  section  351.224(f) 
of  the  Department's  regulations.  The 
Department  is  revising  its  dumping 
margin  calculation  as  a  result  of  a 
ministerial  error  in  the  calculation  of 
Union's  and  POSCO's  indirect  selling 
expense  ratio.  The  resuhing  margins  are 
listed  below. 

Allegation  of  a  Ministerial  Error 
Regarding  Union 

Union  contends  that  the  Department, 
in  its  Final  Results,  erroneously 
calculated  its  indirect  selling  expense 


("ISE")  ratio  for  its  sales  of  cold-rolled 
and  corrosion  resistant  products. 
Specifically,  in  calculating  the  corrosion 
resistant  ISE  ratio.  Union  argues  that  the 
Department  applied  a  value  for  Union's 
total  sales  that  was  not  POR-specific. 
Additionally,  according  to  L'nion,  the 
Department  applied  non-Union-specific 
values  for  Union's  interest  expenses  and 
income  for  both  cold-rolled  and 
corrosion-resistant  products. 

Department's  Position 

We  agree  with  Union.  Our  Final 
Results  inadvertently  overstated  Union'> 
indirect  selling  expense  ratio  by  using 
certain  values  that  were  not  specific  to 
either  the  POR  or  Union,  thus 
generating  an  inaccurate  dumping 
margin.  We  have  updated  this 
calculation.  These  changes  do  not  alter 
the  dumping  margin  on  cold-rolled  steel 
products  from  Union.  For  more  details 
surrounding  these  corrections,  see 
Analysis  for  the  Amended  Final  Results 
in  the  Administrative  Review  of  the 
Antidumping  Duty  Order  on  Cold- 
Rolled  and  Corrosion  Resistant  Carbon 
Steel  Products  from  Korea-  L'nion  Steel 
Manufacturing  Co..  Ltd.  ("Union's 
Analysis  Memo"). 

Allegation  of  a  Ministerial  Error 
Regarding  POSCO 

Petitioners  argue  that  the  Department 
used  amounts  for  POSCO's  interest 
expenses  and  income  that  were  not 
POR-specific.  The  use  of  these  incorrect 
amounts,  according  to  petitioners, 
generated  an  understatement  of 
POSCO's  ISE  ratio.  According  to 
petitioners,  the  Department  should  use 
the  POR-specific  values  submitted  by 
POSCO  in  its  calculation  of  the  ISE 
ratio. 


POSCO  objects  to  petitioners 
arguments  and  claims  the  Department's 
calculations  reflect  methodological 
decisions,  not  ministerial  errors,  as  they 
are  not  errors  in  "addition,  subtraction, 
or  other  arithmetic  function,  clerical 
error  resulting  ''rom  the  inaccurate 
copving,  duplication,  or  the  like,  and 
anv  other  similar  type  of  unintentional 
error  which  the  Secretary  considers 
ministerial,"  POSCO  contends  that  the 
calculations,  as  detailed  and  referenced 
in  the  analvsis  .nemo,  reflect  the 
deliberate  intention  of  the  Department 
to  calculate  POSCO■^  ISE  ratio  in  a 
particular  manr.er 

Department's  Position 

We  agree  with  petitioners  that  the 
Department's  calculation  contained  two 
ministerial  errors  in  the  use  of  the 
calendar  vear  2000  interest  expenses 
and  calendar  year  2000  interest  income. 
The  Department  intended  to  calculate 
POR-specific  values  for  the  ISE  ratii  but 
inadvertently  usr^i  the  wrong  values. 
The  Department  has  corrected  the 
program  accordingly.  For  more  details 
surrounding  thi>>  corrections,  see 
Analvsis  for  the  .■{:nended  Final  Results 
of  the  Seventh  Administrative  Reviews 
of  Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea-  Pohang  Iron  and  Steel  Co  . 
Ltd  .  Pohang  Coaler  Steel  Co..  Ltd..  and 
Pohang  Steel  Industries  Co.,  Ltd.. 
("POSCO's  Analysis  Memo"). 

Conclusion 

We  are  amending  the  final  results  of 
the  antidumping  duty  administrative 
review  of  cold-rolled  and  corrosion 
resistant  carbon  steel  products  from 
Korea  to  reflect  the  c(  rrectinn  of  the 
above-cited  ministerial  errors  The 
amended  final  results  are  as  follows: 


Certain  Corrosion-Resistant  Carton  Steel  Flat  Products 


Producer/  Manuiacturer/Exporler 


Weighted-Average 
Margin 


The  POSCO  Group 
Union 


0  86 

0  27 
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We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

April  18.  2002 
Bernard  Carreau, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc,  02-10482  Filed  4-26-02;  8:45  ami 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042202F] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

May  13-16,  2002. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Hilton  Sandestin  Beach  &  Golf 

Resort.  4000  Sandestin  Boulevard 

South,  Destin,  FL  32550:  telephone: 

850-267-9500. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

May  15 

8:30  a.m. — Convene. 

8:45  a.m.-ll:30  a.m. — Receive  public 
testimony  on  Draft  Shrimp  Amendment 
10/Environmental  Assessment/ 
Regulatory  Impact  Review  (EA/RIR).  the 
Secretarial  Greater  Amberjack 
Rebuilding  Amendment,  and  the 
Secretarial  Ked  Grouper  Amendment. 
Although  the  Council  will  hear  public 
testimony  on  the  Secretarial  Red 
Grouper  Amendment,  final  action  will 
not  be  taken  until  the  July  8-12.  2002 
Council  meeting  in  Sarasota,  FL. 

I  p.m.-5  p.m. — Continue  public 
testimony  if  necessary. 

May  16 

8:30  a.m.-  9  a.m. — Receive  a  report  of 
the  Shrimp  Management  Committee. 
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9  a.m.-ll:30  a.m. — Receive  the  report 
of  the  Reef  Fish  Management 
Committee. 

1  p.m.-l:15  p.m. — Receive  a  report  of 
the  Spiny  Lobster  Management 
Committee. 

1:15  p.m.-2  p.m. — Receive  a  report  of 
the  Habitat  Protection  Committee. 

2  p.m.-2:15  p.m. — Receive  a  report  of 
the  Data  Collection  Committee. 

2:15  p.m.-2:30  p.m. — Receive  a  report 
of  the  Personnel  Committee. 

2:30  p.m.-2:45  p.m. — Receive  a  report 
of  the  NMFS  Billfish  Advisory  Panel 
(AP)  meeting. 

2:45  p.m.-3  p.m. — Receive  a  report  of 
the  NMFS  Highly  Migratory  Species  AP 
meeting. 

3  p.m.  -3:15  p.m. — Receive  a  report  of 
the  Gulf  Safety  Committee  meeting. 

3.15  p.m.-3:30  p.m. — Receive  the 
Council  Coral  Grants  report. 

3:45  p.m. — Receive  Enforcement 
Reports. 

3:45  p.m.-  4  p.m. — Receive  the  NMFS 
Regional  Administrator's  Report. 

4  p.m. -4 .30  p.m. — Receive  Director's 
Reports. 

4:30  p.m.-  4:45  p.m. — Other  Business. 

Committees 

May  13 

9  a.m.-l  1 .30  a.m. — Convene  the 
Shrimp  Management  Committee  to  hear 
a  staff  presentation  on  a  revised  Draft 
Shrimp  Amendment  10/EA/RIR  and 
develop  recommendations  for  final 
action  by  the  full  Council  on  Thursday 
morning.  They  will  also  have  a 
presentation  on  the  effects  of  shrimp 
trawling  on  the  environment. 

I  p.m.-2:30  p.m. — Convene  the  Data 
Collection  Committee  to  hear 
presentations  on  the  Gulf  States  Marine 
Fisheries  Commission  (GSMFC) 
Recreational  Fisheries  Information 
Network  (RecFIN)  and  Commercial 
Fisheries  Information  Network  (Com/ 
FIN)  Programs  and  the  Marine 
Recreational  Fishery  Statistics  Survey 
(MRFSS)  Artificial  Reef  Data  Program. 

2:30  p.m.-5:30  p.m. — Convene  the 
Habitat  Protection  Committee  to  review 
an  Options  Paper  for  an  Essential  Fish 
Habitat  (EFH)  Programmatic 
Environmental  Impact  Statement  (PEIS) 
document. 

May  1 4 

8:30  a.m.-9  a.m. — Convene  the  Spiny 
Lobster  Management  Committee  to 
review  a  proposal  to  increase  possession 
of  undersized  lobster. 

9  a.m.-l  1 .30  a.m. — Convene  the  Reef 
Fish  Management  Committee  to  hear  a 
status  report  on  jewfish  (goliath 
grouper)  and  an  evaluation  of  gag 
marine  reserves.  They  will  also  make 


recommendations  for  the  completion  of 
Secretarial  Amendment  2  for  Rebuilding 
Amberjack,  a  Reef  Fish  Amendment  21 
Scoping  Document  for  Extension  of 
Marine  Reserves  Rule,  and  a  Regulatory 
Amendment  for  Gag  and  Greater 
Amberjack  Status  Determination 
Criteria.  They  will  hear  a  progress  report 
of  the  Ad  Hoc  Red  Snapper  AP  on 
development  of  individual  fishing 
quotas  (IFQ)  profile,  and  review  Draft 
Secretarial  Amendment  1  for  Red 
Grouper/Supplementary  Environmental 
Impact  Statement  (SEIS).  The  hill 
Council  will  consider  these 
recommendations  on  Thursday. 

1  p.m.-S  p.m. — Continue  the  Reef 
Fish  Management  Committee. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  v^rith  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  those  issues  may 
not  be  the  subject  of  formal  Council 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  imder  section  305  (c)  of  the 
Magnuson  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 


emergency. 

A  copy  of  the  Committee  schedule 
and  agenda  can  be  obtained  by  calling 
(813) 228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  May  6. 
2002. 

Dated:  April  24.  2002. 
Theophilus  R.  Brainerd, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  02-10486  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041702D] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishen' 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Scallop  Advison'  Panel  and  Oversight 
Committee  in  May,  2002,  to  consider 
•  actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  May  13-15,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  Inn  Providence  Airport. 
1850  Post  Road,  Warwick  RI  02886; 
telephone:  (401)  738-4000. 

Council  address:  New  England 
Fisher\'  Management  Council.  50  Water 
Street.'Mill  2,  Newbur>'port,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fisherv  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  Monday. 
May  13,  2002,  at  10  a.m.-Scallop 
Advisory  Panel  Meeting. 

The  Advisory  Panel  will  develop 
recommendations  on  Draft  Amendment 
10  for  consideration  by  the  Scallop 
Oversight  Committee.  The 
recommendations  may  include 
preferred  alternatives  and/or 
amendments  to  the  draft  alternatives. 

Tuesday,  Mav  14,  2002,  at  9  a.m.  and 
Wednesday.  May  15.  2002.  at  9  a.m.- 
Scallop  Oversight  Committee  Meeting. 

The  Oversight  Committee  will  review 
analvses  of  potential  impacts  associated 
with  Draft  Amendment  10  alternatives, 
consider  recommendations  from  the 
Advisory  Committee  and  choose 
preferred  alternatives  for 
recommendation  to  the  Council.  The 
committee  may  recommend  additional 
analvses  or  amendments  to  the 
alternatives  before  the  Council  approves 
the  documfents  for  public  hearing. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxilian.'  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  April  24.  2002. 
Theophilus  R.  Brainerd. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Service 
|FR  Doc.  02-10485  Filed  4-26-02;  8:45  am) 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042402A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (.NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY:  The  Monday.  April  29.  2002. 
meeting  of  an  ad  hoc  committee  of  the 
Pacific  Fishery  Management  Council 
(Council)  has  been  cancelled. 

DATES:  The  meeting  was  scheduled  to 
convene  at  8  a.m.  on  Monday.  April  29. 
2002,  and  adjourn  the  same  day  when 
business  is  completed. 

ADDRESSES:  The  meeting  was  to  occur  in 
Suite  C  of  the  California  Department  of 
Fish  and  Game  Offices  at  4665  Lampson 
Avenue.  Los  Alamitos.  California  90720. 
562-342-7114. 

Council  address:  7700  NE 
Ambassador  Place,  Suite  200.  Portland. 
Oregon  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

fim  Seger.  Fishen-  Economics  Staff 
Officer,  telephone:  503-326-6352. 

SUPPLEMENTARY  INFORMATION:  The  initial 
notice  was  published  on  April  15.  2002 
(see  67  FR  18175,  April  15.  2002).  The 
meeting  may  or  may  not  be  rescheduled 
for  a  later  date.  The  purpose  of  the 
meeting  was  to  review  California  Fish 
and  Game  Commission  proposals  for  the 
creation  of  marine  reserves  for  the 
Channel  Islands  National  Marine 
Sanctuar\'. 

Dated:  April  24,  2002. 
Theopliilus  R.  Brainerd. 
.-Irf/ng  Director.  Office  of  Sustainable 
Fisheries.  National  .Marine  Fisheries  Sen'ice. 
[FR  Do( .  02-10490  Filed  4-25-02:  8:45  am) 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040902C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery- 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  working  meeting  which  is 
open  to  the  public. 

DATES:  The  GMT  working  meeting  will 
begin  Monday.  May  13.  2002.  at  1  p.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8  a.m.  to 
5  p.m.  Tuesdav.  Mav  14  through  Friday, 
May  17. 

ADDRESSES:  The  meetings  will  be  held  at 
the  NMFS  Southwest  Fisheries  Science 
Center,  Santa  Cruz  Laboratorv,  110 
Shaffer  Road.  Santa  Cruz.  CA  95060; 
telephone:  (831)  420-3900, 

Council  address:  Pacific  Fishery 
Management  Council.  7700  NE 
.Embassador  Place,  Suite  200.  Portland. 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeX'ore,  Groundfish  Staff  Officer; 
telephone:  (503)  326-6352 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  GMT  working  meeting  is 
to  plan  strategies  to  effectively  aid  the 
Council  in  managing  2002  West  Coast 
groundfish  fisheries  and  Council 
initiatives  expected  to  arise  in  2002. 
.Additionally,  the  GMT  will  discuss 
groundfish  management  measures  in 
place  for  the  spring  and  summer 
months,  discuss  recommended 
management  measures  for  2003 
fisheries,  respond  to  assignments 
relating  to  implementation  of  the 
CounciUs  groundfish  strategic  plan, 
review  and  consider  technical  aspects  of 
draft  stock  rebuilding  plans  and 
analvses.  review  new  groundfish  stock 
assessments  and  survey  results,  and 
address  other  assignments  relating  to 
groundfish  management. 

.-Mthough  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  GMT  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
GMT  action  during  this  meeting.  GMT 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
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under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  GMT's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn'Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  23.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  02-10491  Filed  4-26-02:  8:45  am] 
BILUNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  042202G] 

Western  Pacific  Fishery  Management 
Council;  Public  IMeetIng 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  80th  meeting  of  the 
Western  Pacific  Fishery  Management 
Council's  (Council)  Scientific  and 
Statistical  Conunittee  (SSC)  will 
convene  May  14  through  May  16,  2002. 
in  Lihue,  HI. 

DATES:  The  SSC  meeting  will  be  held 
from  9  a.m.  to  5  p.m.  on  May  14,  2002, 
and  from  8:30  a.m.  to  5  p.m.  on  May  15- 
16.  2002. 

ADDRESSES:  The  80th  SSC  meeting  will 
be  held  at  the  Kauai  Marriott  Resort  and 
Beach  Club.  3610  Rice  Street.  Kalapaki 
Beach,  Lihue,  HI;  telephone:  (808-245- 
5050). 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St..  Suite  1400,  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  ExecutiveDirector; 
telephone:  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
agenda  items  below.  The  order  in  which 
agenda  items  will  be  addressed  can 
change. 


Tuesday.  May  14,  2002,  9  a.m. 

1 .  Introductions 

2.  Approval  of  Draft  Agenda  and 
Assignment  of  Rapporteurs 

3.  Approval  of  the  Minutes  of  the  79th 
Meeting 

4.  Comprehensive  Sustainable  Fisheries 
Act  Amendment 

Maximum  Sustainable  Yield/ 
overfishing  control  rules 

5.  Crustaceans  Fisheries  (Northwestern 
Hawaiian  Islands  (NWHI)  lobsters) 

A.  Report  on  the  Modeling  Workshop 

B.  Plan  Team  report 

C.  Discussion  and  recommendations 

6.  Bottomfish  Fisheries 

A.  Research  on  Hapuupuu 

B.  Annual  Report  Modules 

C.  NWHI  Framework  Adjustment 

D.  Plan  Team  Recommendations 

E.  Public  comment 

F.  Discussion  and  recommendations 

7.  Hawaiian  Monk  Seals 

A.  Quarterly  Report  on  Activities  of 
the  McU-ine  Mammal  Research  Program 
(MMRP) 

B.  Monk  Seal  Recovery  Team  update 

C.  Marine  Mammal  Conmiission 
review  of  MMRP 

D.  Simulation  model 

E.  Discussion  and  recommendations 

Wednesday,  May  15,  2002,  8:30  a.m. 
1 .  Pelagic  Fisheries 

A.  1st  quarter  2002  Hawaii  and 
American  Samoa  longline  reports 

B.  Hawaii  recreational  fishery  data 
base 

C.  Economic  Study  of  the  Hawaii  and 
American  Samoa  longline  fisheries 

D.  American  Samoa  limited  entry 
program 

E.  Emergency  action  -  Hawaii  longline 
fishery  (new  area  closure  and  swordfish 
trip  limit) 

F.  Sea  turtle  conservation  and 
management 

i.  Section  10  permitted  Honolulu  Lab 
mitigation  research 

ii.  New  Biological  Opinion 

iii.  Pacific  sea  turtle  recovery  plan/ 
implementation  teams 

iv.  Report  from  the  International 
Leatherback  Survival  Conference 

V.  Turtle  Excluder  Device  (TEDs) 
certification  program 

G.  Hawaii  recreational  fishery  log 
book  pilot  project 

H.  Pelagics  Fishery  Management  Plan 
(FMP)  Amendment  9,  Shark 
management,  redraft 

I.  Pelagic  Fisheries  Research  Program 

i.  New  Projects 


ii.  15th  Standing  Committee  on  Tunas 
and  Billfish  (agendas,  working  groups) 
J.  International  Meetings 
i.  South  Pacific  Tuna  Treaty 
ii.  2nd  International  Fishers  Forum 
K.  Public  comment 
L.  Discussion  and  recommendations 


Thursday.  May  16.  2002.  8:30  a.m. 

1.  Precious  Corals  Fisheries 

A.  Status 

B.  Plan  Team  Report 

C.  Discussion  and  reconunendations 

2.  Ecosystem  and  Habitat 

A.  Meso-pelagic  ecosystem  studies 

B.  Coral  reef  assessment  surveys  of 
the  NWHI  and  American  Samoa 

C.  Refining  Essential  Fish  Habitat 
designations 

D.  Status  Reef  fish  stock  assessment 
workshop 

E.  Ecosystem  Planning  workshop 

F.  Marine  Protected  Areas  Policy 
Working  Group  report 

G.  Invasive  Species 
H.  Public  Conmient 

I.  Discussion  and  recommendations 

3.  Status  of  Initiatives 

A.  Council/NMFS  long  term  research 
planning  for  Western  Pacific  Region 

B.  NMFS  Pacific  Islands  Region 
structiire 

C.  Discussion  and  recommendations 

4.  Other  Business 

5.  Simmiary  of  Recommendations  to 
Council 

6.  Meeting  Schedule  for  2002 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  ajjy  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  meeting 
date. 
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Dated:  April  24,  2002. 
Theophilus  R.  Brainerd, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
|FR  Doc.  02-10484  Filed  4-26-02;  8:45  am] 
BILLING  CODE  3S10-22-S 


COMMISSION  ON  THE  FUTURE  OF 
THE  UNITED  STATES  AEROSPACE 
INDUSTRY 

Public  Meeting 

AGENCY:  Commission  on  the  Future  of 
the  United  States  Aerospace  Industry. 
action:  Notice. 

SUMMARY:  This  meeting  is  the  third  in  a 
series  of  planned  public  meetings  being 
held  by  the  Commission  to  carry  out  its 
statutory'  charge  with  respect  to  the  U.S. 
civil  and  military,  air  and  space 
enterprise.  The  focus  of  this  meeting  is 
on  receiving  testimony  and  conducting 
deliberations  on  space:  industrial  base; 
and  workforce  issues,  including  labor 
and  education.  The  meeting  will  close 
with  deliberations  and  decisions 
concerning  a  potential  interim  report 
and  topics  for  the  next  meeting. 

Section  1092  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Public  Law  106-398) 
established  the  Commission  on  the 
Future  of  the  United  States  Aerospace 
Industry  to  study  the  issues  associated 
with  the  future  of  the  United  States 
national  security;  and  assess  the  future 
importance  of  the  domestic  aerospace 
industry'  for  the  economic  and  national 
security  of  the  United  States.  The 
Commission  is  governed  by  the 
provisions  of  the  Federal  Advisor>' 
Committee  Act,  Public  Law  92-463,  as 
amended  (5  U.S.C.  Appendix  2).  which 
sets  forth  standards  for  the  formation  of 
advisory  committees  and  implementing 
regulations  (41  CFR  subpart  101-6.10). 
AH  interested  parties  are  welcome  to 
submit  written  comments  at  any  time. 
TIME  AND  DATE:  Tuesday,  May  14,  2002; 
8:30  a.m.  to  5:30  p.m. 
ADDRESSES:  Herbert  C.  Hoover  Building 
Auditorium,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Waters,  1235  Jefferson  Davis 
Highway,  Suite  940;  Arlington,  Virginia, 
22202;  phone  703-602-1515;  e-mail 
watersc@osd.pentagon.mil.  Reasonable 
accommodation  will  be  provided  for 
any  individual  with  a  disability. 
Pursuant  to  the  Rehabilitation  Act  of 
1973  and  the  Americans  with 
Disabilities  Act  of  1990,  any  individual 
with  a  disability  who  requires 
reasonable  accommodation  to  attend  the 


public  meeting  of  the  Aerospace 
Commission  may  request  assistance  by 
contacting  Ms.  Cindy  Waters  at  least 
five  (5)  working  days  in  advance. 

Dated:  April  18.2002. 
Charles  H.  Huettner, 

Exeruf/ve  Director,  Commission  on  the  Future 
of  the  I  'nited  States  Aerospace  Industry. 
[PR  Doc:.  02-10468  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  6820-WP-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Policy  Board 
Advisory  Committee 

AGENCY:  Department  of  Defense.  Defense 
Policy  Board  Advisory-  Committee. 
ACTION:  Notice. 


SUMMARY:  The  Defense  Policy  Board 
Advisor\'  Committee  will  meet  in  closed 
session  at  the  Pentagon  on  May  2.  2002. 
from  0900  to  1730. 

The  purpose  of  the  meeting  is  to 
provide  the  Secretar\-  of  Defense, 
Deputy  Secretary'  of  Defense  and  Under 
Secretary  of  Defense  for  Policy  with 
independent,  informed  advice  on  major 
matters  of  defense  policy.  The  Board 
will  hold  classified  discussions  on 
national  security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory'  Committee  Act. 
Public  Law  No.  92-463.  as  amended  [5 
U.S.C.  App  II  (1982)1.  it  has  been 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S.C. 
552B(c)(l)(1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Hansen.  703-693-7034. 

Dated:  April  23,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  02-10383  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Disposal  and 
Reuse  of  the  Marine  Corps  Air  Station 
El  Toro,  Orange  County  and  Irvine,  CA 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice  of  record  of  decision. 

SUMMARY:  Under  the  authority  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  (DBCRA),  the  Department 
of  the  Navy  (DON)  announces  its 


decision  to  dispose  of  the  former  Marine 
Corps  Air  Station  (MCAS)  El  Toro  in  a 
manner  consistent  with  state  and  local 
land  use  plans,  and  in  accordance  with 
lawful  disposal  authorities,  including 
public  sale.  In  deciding  to  dispose  of 
MCAS  El  Toro.  the  DON  has  determined 
that  mixed  land  use  is  consistent  with 
the  Orange  County  General  Plan,  as 
recently  amended  by  the  passage  of  the 
Orange  County  Central  Park  and  Nature 
Preserve  Initiative  (Measure  W)  on 
March  5.  2002.  and  the  City  of  Irvine 
General  Plan.  Mixed  land  use  also  will 
meet  the  goals  of  local  economic    . 
redevelopment  and  job  creation  set  out 
in  the  DBCRA.  This  Record  of  Decision 
(ROD)  leaves  selection  of  the  particular 
means  to  achieve  redevelopment  to  the 
acquiring  entity  and  the  local  zoning 
authorities 

SUPPLEMENTARY  INFORMATION:  MCAS  El 
Toro  was  closed  in  lulv  1999  pursuant 
to  the  DBCR.^.  The  MCAS  El  Toro 
property  is  located  within  central 
Orange  County  The  property  is  being 
managed  by  the  DON  as  an  inactive 
facility  pending  a  decision  regarding 
disposal  and  reuse.  Approximately  424 
acres  of  the  MCAS  El  Toro  property  are 
located  within  the  corporate  boundaries 
of  the  city  of  Ir\'ine.  The  remaining 
4,314  acres  are  located  within  the 
unincorporated  areas  of  Orange  County. 
The  existing  airfield  contains  five 
runways  and  their  associated  parallel 
and  connecting  taxiway  systems.  The 
existing  development  on  MCAS  El  Toro 
is  generally  clustered  around  the 
airfield;  there  are  approximately  500 
non-residential  buildings,  1.188  family 
housing  units,  and  4,380  bachelor- 
housing  units. 

The  DON  goal  is  to  help  base  closure 
communities  achieve  economic 
recovery  through  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions,  redevelopment  plans 
prepared  bv  the  designated  Local  Reuse 
Authority  (LR.'\),  and  local  land  use 
plans.  Thus,  the  DON  has  adopted  a 
consultative  approach  with  each  closure 
community.  As  a  part  of  this  approach, 
the  base  closure  community's  interests, 
as  reflected  in  its  land  use  plans  and 
zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal. 

Excluded  from  this  decision  are  975- 
acres  of  excess  property  located  in  the 
northeast  portion  of  MCAS  El  Toro,  The 
DON  transferred  a  905-acre  parcel  to  the 
Federal  Aviation  Administration  [¥.\A) 
in  December  2001  for  use  as  an  Airport 
Surveillance  Radar  facilitv  and  wildlife 
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habitat  reserve.  The  DON  intends  to 
transfer  a  70-acre  parcel  to  the 
Department  of  Justice.  These  transfers  of 
excess  property  to  other  federal  agencies 
are  independent  of  the  disposal  of 
surplus  property  addressed  in  this  ROD. 

Orange  County,  as  the  designated 
LRA,  prepared  and  adopted  a  DBCRA 
redevelopment  plan  for  the  MCAS  El 
Toro  property.  The  approved  DBCRA 
redevelopment  plan  directed 
development  of  the  property  as  a 
commercial  airport.  The  DON  prepared 
an  EIS  analyzing  the  impacts  of  disposal 
and  reuse  of  the  MCAS  El  Toro 
property.  The  FAA.  as  the  agency 
responsible  for  public  airport 
development  and  operation, 
participated  as  a  joint  lead  agency  in 
preparation  of  the  Final  EIS.  The 
DBCRA  requires  that  the  DON  treat  the 
LRA's  redevelopment  plan  as  part  of  the 
proposed  federal  action  for  the 
installation  and  that  the  redevelopment 
plan  be  given  preference.  Therefore, 
from  among  the  several  reuse  scenarios 
analyzed  during  the  EIS  process,  the 
DON  and  the  FAA  identified  a 
commercial  airport  alternative  as  the 
preferred  alternative. 

On  March  5,  2002  the  voters  of 
Orange  Coimty  adopted  Measure  W,  an 
amendment  to  the  Orange  County 
General  Plan.  Measure  W  voided  an 
earlier  amendment  to  the  Orange 
County  General  Plan  that  designated  the 
property  for  aviation  use  and  replaced  it 
with  a  mixed-use.  non-aviation 
designation  that  allowed  education, 
park,  recreation,  cultural,  and  other 
public  oriented  uses. 

Passage  of  Measure  W,  which  limits 
the  use  of  MCAS  El  Toro  to  non-aviation 
re-use.  prohibits  the  FAA  and  the  DON 
from  being  able  to  consider  the 
preferred  alternative  identified  in  the 
Final  EIS.  FAA  therefore  at  this  time  has 
no  further  role  in  the  decision  making 
process  for  the  disposal  of  MCAS  El 
Toro.  That  function  solely  rests  now 
with  the  Department  of  the  Navy. 

Alternatives 

The  DON  analyzed  the  impacts  of  five 
disposal/reuse  alternatives  and  a  no 
action  alternative.  The  disposal/reuse 
alternatives  represented  a  range  of 
reasonably  foreseeable  uses  including 
commercial  aviation  and  non-aviation 
uses.  Non-aviation  uses  were  considered 
reasonably  foreseeable  reuses, 
notwithstanding  the  LRA's  adoption  of 
a  commercial  aviation  redevelopment 
plan,  because  reuse  of  the  MCAS  El 
Toro  property  was  a  controversial  topic 
in  Orange  County. 

Aviation  alternatives  were  based  upon 
those  developed  by  Orange  County  in  its 
public  reuse  planning  process.  The 


three  aviation  alternatives  analyzed  in 
the  EIS  varied  in  the  type  ( i.e.  passenger 
or  cargo)  and  level  of  aircraft  operations. 
Each  aviation  alternative  includes  some 
mix  of  non-aviation  uses  such  as 
conunercial,  light  industrial, 
educational  and  open  space.  The 
Reduced  Commercial  Airport 
Alternative  was  identified  in  the  FEIS  as 
the  preferred  alternative  because  it  was 
based  upon  a  publicly  adopted 
amendment  to  the  Orange  County 
General  Plan  requiring  that  the  MCAS  El 
Toro  property  be  used  for  a  commercial 
airport  and  related  uses. 

Non-aviation  alternatives  were  based 
upon  a  mixed  land  use  approach.  The 
Business  Park  Alternative  and  the 
Village  Park  Alternative  projected 
different  conceptual  combinations  of 
residential,  commercial,  light  industrial, 
educational,  recreational,  and  public/ 
community  service  uses. 

The  "no  action"  alternative  would 
leave  the  property  under  DON  control. 
Existing  agricultural  and  educational 
leases  would  continue  until  they 
expired.  All  other  leases  would  be 
terminated.  The  area  would  be  fenced 
and  buildings  would  be  vacated  and 
sealed.  Only  essential  maintenance  and 
security  functions  would  be  provided. 
Environmental  cleanup  would  be 
completed.  Because  the  no  action 
alternative  has  less  potential  for  adverse 
environmental  impacts,  it  is  the 
environmentally  preferable  alternative. 
However,  the  no  action  alternative 
would  not  promote  local  economic 
development  nor  create  jobs  and, 
therefore,  is  inconsistent  with  the 
statutory  direction  contained  in  the 
DBCRA. 

Significant  Environmental  Impacts 

For  each  alternative  the  DON 
analyzed  the  direct,  indirect,  and 
cumulative  impacts  of  the  disposal  and 
reuse  of  the  surplus  MCAS  El  Toro 
property  in  the  following  enviroimiental 
impact  categories:  Land  use.  Socio- 
economics; Recreation;  Aesthetics; 
Public  Services  and  Utilities;  Historic 
and  Archaeological  Resources; 
Biological  Resources;  Topography,  Soils 
and  Geology;  Hydrology  and  Water 
Quality:  Hazardous  Wastes  and 
Materials-  Public  Health  and  Safety; 
Traffic  and  Transportation;  Air  Quality; 
and  Noise. 

This  ROD  presents  a  summary  of 
potentially  significant  adverse  impacts 
associated  with  the  Business  Park  and 
Village  Park  alternatives.  Both  of  these 
alternatives  represent  mixed  land  use 
redevelopment  that  is  consistent  with 
the  phased,  mixed  land  use 
redevelopment  concept  approved  by 
Orange  County  voters  when  they 


amended  the  Orange  County  General 
Plan  through  Measure  W.  Detailed 
discussions  for  each  environmental 
impact  category  are  contained  in 
Chapter  4  of  the  FEIS.  Cumulative 
impacts  are  addressed  in  Chapter  6. 

Redevelopment  could  adversely  affect 
farmland.  Under  California's 
Environmental  Quality  Act,  the  loss  of 
660  acres  of  Prime  Farmland  is 
considered  significant.  However,  federal 
standards  for  evaluating  the  loss  of 
farmlands  are  derived  from  the 
Farmland  Protection  Policy  Act  (FPPA). 
The  farmland  on  MCAS  El  Toro  does 
not  have  a  high  enough  value  to  warrant 
protection  under  the  FPPA,  so  impacts 
are  not  considered  significant. 

Redevelopment  could  adversely  affect 
about  1.5  acres  of  surface  water  that  is 
considered  "waters  of  the  United 
States"  for  purposes  of  the  Clean  Water 
Act  (CWA).  These  1.5  acres  would  be 
filled  or  the  water  channeled  through 
concrete  structures.  Significant  adverse 
impacts  can  be  avoided  through  project 
design  and  mitigation  measures 
imposed  by  the  Army  Corps  of 
Engineers  during  the  CWA  Section  404 
permitting  process. 

Redevelopment  could  have  significant 
impacts  on  traffic.  Mixed  non-aviation 
uses  are  projected  to  generate 
approximately  300,000  to  340,000  trips 
per  day  at  build-out.  This  level  of  traffic 
would  cause  substantial  delays  at  up  to 
35  intersections  and  four  freeway 
segments.  Significant  impacts  could  be 
mitigated  through  development  of  a 
transportation  demand  management 
program,  intersection  improvements, 
and  construction  of  additional  freeway 
lanes  on  Interstates  5  and  405  in  various 
locations. 

Redevelopment  could  have  significant 
traffic-related  noise  impacts.  An 
increase  in  traffic  noise  levels  of  as 
much  as  3-4  dB(A)  couldoccur. 
Because  the  location  of  traffic-related 
noise  impacts  will  vary  depending  upon 
the  manner  in  which  mixed  non- 
aviation  uses  are  implemented, 
mitigation  measures  would  have  to  be 
identified  through  site-specific  noise 
studies  prepared  on  detailed 
development  proposals  when  those 
proposals  are  submitted  to  County  or 
City  officials  for  approval. 

Mitigation 

Once  property  is  conveyed  outside  of 
federal  control,  land  use  is  solely  a 
function  of  state  and  local  planning  and 
zoning  authorities.  The  DON  caimot 
impose  post  conveyance  restrictions  on 
land  use  absent  specific  statutory 
authority  to  do  so  such  as  that  provided 
for  the  imposition  of  land  use  controls 
under  CERCLA.  As  a  result,  the  DON 
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has  no  authority  to  require  that  parties 
acquiring  the  former  MCAS  El  Toro 
property  impose  the  mitigation 
measures  identified  in  the  FEIS  or  this 
ROD. 

Comments  Received  on  the  Final  EIS 

Several  organizations  submitted 
comments  on  the  FEIS.  Most  of  those 
comments  reiterated  issues  addressed  in 
the  response  to  comments  included  in 
the  FEIS.  A  few  comments  identified 
substantive  environmental  issues  not 
raised  earlier  in  the  NEPA  process. 
Those  comments  are  addressed  below. 

One  comment  alleged  that  the 
analysis  was  inadequate  because  it  did 
not  contain  a  conformity  determination 
for  non-aviation  mixed  land  use.  The 
DON  disagrees  with  that  allegation.  No 
conformity  analysis  for  mixed  land  use 
redevelopment  is  required.  Conveyance 
of  federal  property  outside  federal 
control  is  expressly  exempted  from  the 
conformity  provisions  of  the  Clean  Air 
Act  and  there  is  no  DON  involvement  in 
post  conveyance  redevelopment  that 
would  require  conformity  analysis. 

Several  comments  alleged  that  the 
analysis  was  inadequate  because  it 
failed  to  address  hazardous  waste 
remediation  in  terms  of  the  mixed  land 
use  directed  by  Measure  W.  The  DON 
disagrees  with  those  allegations.  The 
analysis  in  the  EIS  addressed  impacts 
associated  with  phased,  mixed  land  use 
redevelopment  such  as  that  directed  by 
measure  W.  CERCLA  remedial  actions 
are  addressed  through  an  independent 
process  that  examines  alternative 
remedies  based  upon  reasonably 
foreseeable  land  uses.  State  and  local 
governments  exercising  planning  and 
zoning  authority  have  a  prominent  role 
in  the  development  of  CERCLA 
remedies.  DON  will  impose  land  use 
controls  where  necessary  to  ensure 
protection  of  human  health  and  the 
environment. 

Conclusions 

In  deciding  to  dispose  of  the  MCAS  El 
Toro  property  in  a  manner  consistent 
with  state  and  local  land  use  plans  and 
policies,  the  statutory  goals  and 
objectives  of  the  DBCRA  in  relation  to 
the  redevelopment  of  MCAS  El  Toro.  as 
discussed  in  the  FEIS,  were  carefully 
considered.  The  DON  reviewed  the 
purpose  and  need  that  this  proposed 
disposal  and  reuse  action  would  serve; 
the  alternative  means  of  achieving  the 
purpose  and  need;  the  environmental 
impacts  of  these  alternatives;  the 
mitigation  potentially  necessary  to 
preserve  and  enhance  the  human, 
cultural,  and  natural  environment;  the 
general  costs  and  benefits;  and  the 


recent  amendments  to  the  Orange 
County  General  Plan. 

The  DON  also  determined  that  the 
mixed  non-aviation  land  uses  analyzed 
in  the  FEIS  are  similar  to  those  set  forth 
in  Measure  W.  The  Business  Park  and 
Village  Park  alternatives  are  conceptual 
redevelopment  plans.  They  addressed 
general  categories  of  use  but.  because 
they  involved  redevelopment  over  a  20- 
year  period,  did  not  contain  specific 
plans  or  projects.  Projecting  which 
specific  plans  or  projects  could  be 
implemented  over  the  period  of  such 
mixed-use  redevelopment  is  speculative 
at  best,  so  analysis  of  the  mixed  land 
use  alternatives  could  be  done  only  at 
the  conceptual  level.  Measure  W  is  also 
a  conceptual  mixed  land  use  plan.  It 
expressly  recognized  that 
redevelopment  must  be  accomplished 
over  an  extended  period  of  time;  that 
specific  uses  could  change  during  a 
phased  implementation;  and  that 
phased  implementation  requires 
flexibility.  Consequently,  the  DON 
found  that  the  conceptual  approach  to 
analysis  of  phased  mixed  land  use 
alternatives  used  in  the  FEIS  adequately 
addresses  the  phased  mixed  land  use 
now  required  under  the  Orange  County 
General  Plan  as  a  result  of  the  passage 
of  Measure  W. 

Finally,  the  DON  considered  the  effect 
that  Measure  W  has  on  the  aviation 
reuse  plan  adopted  by  Orange  County 
and  determined  that  it  was  not 
necessary,  under  the  provisions  of  the 
DBCRA  and  the  DoD  Base  Reuse 
Implementation  Manual,  to  delay  a 
decision.  The  FEIS  examined  a  range  of 
disposal/reuse  alternatives  based  upon 
reasonable  assumptions  and  foreseeable 
reuses  as  required  bv  NEPA  and  the 
BRIM. 

Therefore,  on  behalf  of  the  DON.  we 
have  decided  to  dispose  of  the  former 
Marine  Corps  Air  Station  (MCAS)  El 
Toro  in  a  manner  consistent  with  state 
and  local  land  use  plans,  using  the 
lawful  authorities  available  to  the  DON 
for  property  disposal. 

Dated:  April  23,  2002. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities). 
[FR  Doc.  02-10380  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  38ia-FF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1551-000] 

Ameren  Energy,  Inc.  on  Behalf  of 
Union  Electric  Companyd/b/a 
AmerenUE  and  Ameren  Energy 
Generating  Company;  Notice  of  Filing 

.^pril  19.  2002. 

Take  notice  that  on  April  16.  2002. 
Ameren  Energy-,  Inc.  (Ameren  Energ>-), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
"Ameren  Parties"),  pursuant  to  section 
205  of  the  Federal  Power  Act.  16  U.SC. 
and  the  market  rate  authority  granted  to 
the  Ameren  Parties,  submitted  for  filing 
umbrella  power  sales  service 
agreements  under  the  Ameren  Parties' 
market  rate  authorizations  entered  into 
with  Conoco,  Inc.  Ameren  Energy  seeks 
Commission  acceptance  of  these  service 
agreements  effective  April  5,  2002. 

Copies  of  this  filing  were  ser\'ed  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the 
counterparty. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
e.xtent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\-ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
M-u-u. ferc.gov using  the  "RIMS"  link, 
select  "Docket  #'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  1 8  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  May  7.  2002. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretan- 

|FR  Doc.  02-10436  Filed  4-26-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliat  No.  EG02-121-000] 

Bayou  Cove  Peaking  Power,  LLC; 
Notice  of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

April  19.  2002. 

Take  notice  that  on  April  17,  2002. 
Bayou  Cove  Peaking  Power,  LLC  (Bayou 
Cove)  filed  wjith  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA)  and  Part  365  of  the 
Conmiission's  regulations. 

As  more  fully  explained  in  the 
application.  Bayou  Cove  states  it  is  a 
limited  liability  company  that  will  be 
engaged  either  directly  or  indirectly  and 
exclusively  in  the  business  of  owning 
and  operating  an  electric  generation 
facility  located  in  Louisiana. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  httpJ/ 
www.feTC.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  May  10,  2002. 
Magalie  R.  Salas, 
Secretary. 

[FR  Doc.  02-10435  Filed  4-26-02;  8:45  am] 
BUJJNG  CODE  e717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-29-000] 

Bayou  Cove  Peaking  Power,  LLC,  Big 
Cajun  I  Peaking  Power,  LLC,  and  NRG 
Rockford  II,  LLC;  Notice  of  Application 

April  19,  2002. 

Take  notice  that  on  April  17,  2002, 
Bayou  Cove  Peaking  Power,  LLC,  Big 
Cajun  I  Peaking  Power  LLC.  and  NRG 
Rockford  II  LLC  submitted  an 
application  pursuant  to  section  204  of 
the  Federcd  Power  Act  seeking 
authorization  to  incur  long-term 
indebtedness  under  an  intercompany 
loan  and  to  guarantee  the  bonds,  in  an 
aggregate  amount  of  up  to  $330  million. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  8,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10438  Filed  4-26-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01~45-002] 

Colorado  Interstate  Gas  Company; 
Notice  of  Amendment  to  Certificate  of 
Public  Convenience  and  Necessity 

April  23,  2002. 

Take  notice  that  on  April  18,  2002,  ■ 
Colorado  Interstate  Gas  Company  (CIG), 
Post  Office  Box  1087,  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CPOl-45-002  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  to  amend  the  certificate  of 
public  convenience  and  necessity 
issued  to  CIG  on  January  30.  2002  in 
Docket  Nos.  CP01^5-000  and  CPOl- 
45-001.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

The  January  30.  2002  certificate  of 
public  convenience  and  necessity 
(January  30  Order)  authorized  CIG  to 
construct,  install,  own,  operate  and 
maintain  pipeline  and  compression 
facilities  on  its  interstate  pipeline 
system  in  Colorado  to  provide  up  to 
282,000  Dth  per  day  of  firm 
transportation  capacity  for  electric 
generators  and  local  distribution 
companies  along  the  eastern  slope  of  the 
Rocky  Moimtain  Front  Range.  Among 
the  authorized  facilities  to  be  installed 
were  two  new  2,225  horsepower  (ISO 
rated)  natural  gas  fired  reciprocating 
engines  along  with  appurtenant 
facilities  at  CIG's  existing  Fort  Lupton 
Compressor  Station  in  Weld  County, 
Colorado. 

Based  upon  operational  data  from 
similar  existing  units  at  the  Fort  Lupton 
Compressor  Station  and  consultations 
with  CIG's  equipment  manufacturer, 
CIG  now  proposes  to  install  a  single 
4,445  horsepower  (ISO  rated)  natural 
gas  fired  reciprocating  engine  at  the  Fort 
Lupton  Compressor  Station  in  lieu  of 
the  two  units  authorized  in  the  January 
30  Order.  CIG  asserts  that  the  single  unit 
will  be  able  to  provide  the  proposed 
services  and  will  have  lower  air  quality 
impacts  and  will  lower  CIG's  estimated 
capital  costs  by  about  $969,500. 
Any  questions  concerning  this 
application  may  be  directed  to  Robert  T. 
Tomlinson,  Director,  Regulatory  Affairs 
Department,  Colorado  Interstate  Gas 
Company,  P.O.  Box  1087,  Colorado 
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Springs.  Colorado  80944:  telephone 
(719) 520-3788. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  3,  2002.  file 
with  the  Federal  Energy  Regulator}' 
Commission.  888  First  Street.  NE., 
Washington.  DC  20426.  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  thaf  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10433  Filed  4-26-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP94-2-011] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Refund  Report 

.•\pril  23.  2002. 

Take  notice  that  on  March  22.  2002. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  with  the 
Federal  Energy  Regulator^'  Commission 
its  Refund  Report  made  to  comply  with 
the  April  17.  1995  Settlement  in  Docket 
No.  GP94-2.  et  al.  as  approved  by  the 
Commission  on  June  15.  1995. 

Columbia  states  that  on  February  20. 
2002,  it  made  refunds,  as  billing  credits 
or  checks,  in  the  amount  of  5308,553.40. 
The  refunds  represent  deferred  tax 
refunds  received  from  Trailblazer 
Pipeline  Company  and  Overthrust 
Pipeline  Company.  The  refunds  were 
made  pursuant  to  Article  VIII,  Section  E 
of  the  Settlement  using  the  allocation 
percentages  shown  on  Appendix  G. 
Schedule  5  of  the  Settlement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator."  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  30.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://wwH:ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10439  Filed  4-2B-02;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-22a-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Interruptible  Revenue 
Sharing  Report 

.^p^il  23.2002. 

Take  notice  that  on  April  17,  2002 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  its 
Interruptible  Revenue  Sharing  Report 
pursuant  to  Section  37  of  the  General 
Terms  and  Conditions  of  its  FERC 
Tariff. 

Eastern  Shore  states  that  it  intends  to 
credit  a  total  of  Si  97.506.  including 
interest  of  $6,437  to  its  firm 
transportation  customers  on  luly  1. 
2002.  The  credit  amount  represents  90 
percent  of  the  net  revenues  received  by 
Eastern  Shore  under  Rate  Schedule  IT  ( 
in  excess  of  the  cost  of  ser\'ice  allocated 
to  such  rate  schedule  )  for  the  period 
April  2001  through  March  2002. 

Eastern  Shore  states  that  copies  of  the 
filing  has  been  mailed  to  Eastern  Shore's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ>-  Regulatory  Commission, 
888  First  Street.  NT.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  30.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
\^^^■\^■.  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretan,-. 

IFR  Doc.  02-10451  Filed  4-2&-02:  8:45  am] 
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DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-400-001  and  RP01-5- 
004] 

Enbridge  Pipelines  (Midia)  inc. 
(Formerly  Mid  Louisiana  Gas 
Company);  Notice  of  Compliance  Filing 

April  23,  2002. 

Take  notice  that  on  April  12.  2002, 
Enbridge  Pipelines  (Midla)  Inc.. 
formerly  Mid  Louisiana  Gas  Company, 
(Midla)  filed  the  revised  tariff  sheets 
listed  in  Appendix  A  to  the  filing  in 
compliance  with  the  Commission's 
March  14,  2002,  order  in  these 
proceedings. 

Midla  states  that  complete  copies  of 
its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  ail  of 
its  jurisdictional  customers,  and 
applicable  State  Conmiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  w^ith  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  {call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10447  Filed  4-26-02;  8:4.5  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 66-001] 


Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

April  23.  2002. 

Take  notice  that  on  April  17,  2002, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1 .  the  following  tariff 
sheets,  effective  April  1,  2002: 

Substitute  Fourth  Revised  Sheet  No.  528 
Substitute  Third  Revised  Sheet  No.  529 
Substitute  Fourth  Revised  Sheet  No.  530 
Substitute  Third  Revised  Sheet  No.  531 
Substitute  Third  Revised  Sheet  No.  532 
Substitute  Fourth  Revised  Sheet  No.  533 
Original  Sheet  No.  533A 
Substitute  Fourth  Revised  Sheet  No.  534 
Substitute  Fourth  Revised  Sheet  No.  535 
Substitute  First  Revised  Sheet  No.  535.01 
Substitute  Third  Revised  Sheet  No.  535A 
Substitute  Third  Revised  Sheet  No.  536 
Substitute  Third  Revised  Sheet  No.  537 
Substitute  Third  Revised  Sheet  No.  538 
Substitute  Original  Sheet  No.  538A 
Substitute  Original  Sheet  No.  538B 
Substitute  Original  Sheet  No.  538C 
Substitute  Original  Sheet  No.  53BD 
Substitute  Third  Revised  Sheet  No.  539 
Substitute  Fourth  Revised  Sheet  No.  540 
Substitute  Fourth  Revised  Sheet  No.  541 
Substitute  Fourth  Revised  Sheet  No.  542 

FGT  states  that  on  December  1,  1999, 
in  Docket  No.  CPOO-40-000,  FGT  filed 
for  authorization  to  expand  the  capacity 
of  its  system  in  order  to  provide 
incremental  firm  transportation  service 
pursuant  to  Rate  Schedule  FTS-2 
("Phase  V  Certificate  Application"). 
Included  as  part  of  the  Phase  V 
Certificate  Application  were  the  Phase  V 
shippers'  FTS-2  service  agreements. 
FCT  states  that  in  its  Preliminary 
Determination  on  Nonenvironmental 
Issues  dated  November  22,  2000  ("PD") 
the  Commission  noted  that  these  service 
agreements  contained  certain  variations 
from  the  FTS-2  Form  of  Service 
Agreement  contained  in  FGT's  Tariff. 
The  PD  directed  FGT  "to  refile  them  so 
that  they  conform  with  the  FTS-2  Form 
of  Service  Agreement  in  its  tariff  or  to 
develop  a  generally  applicable  FTS-2 
Form  of  Service  Agreement  to  conform 
with  the  Phase  V  agreements." 

FGT  further  states  that  on  February 
28.  2002.  in  Docket  No.  RP02-166-000, 
FGT  filed  tariff  revisions  to  its  FTS-2 
Form  of  Service  Agreement  ("February 
28  Filing")  in  response  to  the 
Commission's  requirements  in  the  PD. 
The  February  28  Filing  was  rejected  by 
Commission  order  issued  March  28, 
2002  ("March  28  Order").  The  March  28 


Order  directs  FGT  to  file  tariff  changes 
modifying  its  FTS-2  Form  of  Service 
Agreement  to  match  the  provisions  of 
the  Phase  V  shippers'  FTS-2  service 
agreements.  In  addition,  FGT  is 
instructed  to  include  a  narrative 
explanation  and  a  matrix  that  matches 
up  each  Phase  V  contract  provision  with 
each  proposed  FTS-2  Form  Agreement 
provision,  including  justification  for  any 
contract  provision  that  deviates  from  the 
proposed  FTS-2  Form  Agreement.  The 
ordering  paragraphs  of  the  March  28 
Order  further  direct  FGT  to  make  these 
changes  within  twenty  days  from  the 
issue  date  of  the  order  and  to  make  the 
terms  and  conditions  of  service  under 
the  Phase  V  contracts  available  to  all 
new  FTS-2  shippers.  FGT  states  that  the 
instant  filing  is  submitted  in  compliance 
with  the  March  28  Order.  The  instant 
filing  also  includes  minor  corrections, 
as  well  as  changes  to  update  or  clarify 
certain  provisions  contained  in  the 
FTS-2  Form  Agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  bttp://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10450  Filed  4-26-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494] 

Grand  River  Dam  Authority;  Notice  of 
Project  Visit 

April  23.  2002. 

Take  notice  that  Commission  staff 
will  be  visiting  the  Pensacola  Project 
(FERC  No.  1494)  on  Wednesday,  May  1, 
2002.  The  primary  purpose  of  the 
project  visit  is  to  observe  existing  land 
use  and  environmental  resource 
conditions  at  the  site  for  the  proposed 
expansion  of  Arrowhead  Marina  on  the 
Duck  Creek  arm  of  Grand  Lake  O"  The 
Cherokees.  Commission  staff  also  will 
be  observing  existing  site  conditions  at 
other  locations  on  Duck  Creek  that  are 
associated  with  other  pending 
Commission  proceedings  involving  non- 
project  uses  and  occupancies  of  project 
lands  and  waters.  You  may  accompany 
staff  during  the  project  visit. 

The  project  visit  will  begin  at  9:00 
a.m.  at  the  Arrowhead  Marina,  located 
off  State  Route  85  in  Delaware  County 
near  Ketchum.  Oklahoma.  Other  Duck 
Creek  areas  will  be  visited  during  the 
dav  on  a  priority  basis  and  as  time 
allows.  All  participants  are  expected  to 
provide  their  own  means  of 
transportation. 

If  you  have  any  questions  concerning 
this  project  visit,  please  contact  Steve 
Naugle  at  (202)  219-2805. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-10441  Filed  4-26-02;  8:45  am! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 55-000] 

Gulf  South  Pipeline  Company,  L.P.; 
Notice  of  Application 

.April  2.3.  2002. 

On  April  12.  2002.  Gulf  South 
Pipeline  Company  (Gulf  South  ),  20  East 
Greenway,  Houston,  Texas  77046  filed 
an  application  in  Docket  No.  CP02-155- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA).  as  amended, 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  and 
Regulations,  an  application  for  the 
following:  (i)  a  certificate  of  public 
convenience  and  necessity  and  all  other 
necessary  authorizations  and  waivers 
for  Gulf  South  to  lease,  develop. 


construct,  operate,  and  maintain  certain 
natural  gas  storage  and  related  facilities 
at  the  Napoleonville  salt  dome  in 
Assumption,  Parish.  Louisiana  for  the 
purpose  of  injecting,  storing,  and 
withdrawing  natural  gas  in  interstate 
commerce  (collectively  referred  to  as  the 
"Magnolia  Gas  Storage  Facility"),  (ii) 
authorization  for  offer  firm  storage 
services  under  a  new  Rate  Schedule 
FSS-M,  (iii)  authorization  to  offer 
storage  services  from  the  Magnolia  Gas 
Storage  Facility  at  market-based  rates 
and,  (iv)  a  grant  of  such  other 
authorizations  and  waivers  as  may  be 
necessarv'.  all  as  more  throughly 
described  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://i\'v^-w'ferc.gov  using 
the  "RIMS"  link,  select  "Docket  #"  and 
follow  the  instructions  (call  (202)208- 
2222  for  assistance). 

Gulf  South  respectfully  requests  that 
the  Commission  issue  a  certificate  of 
public  convenience  and  necessity  and 
all  other  necessarv'  authorizations  and 
waivers  on  or  before  October  17.  2002. 
Issuance  of  a  certificate  by  that  data  will 
enable  Gulf  South  to  commence 
construction  of  those  compressor  station 
facilities,  pipelines,  and  related 
facilities  necessar\'  to  place  the  two 
existing  natural  gas  storage  caverns 
(hereinafter.  "Wells  13/14")  in  service 
on  or  about  October  1.  2003. 

Any  questions  regarding  this 
application  should  be  directed  to  J.  Kyle 
Stephens,  Director  of  Certificates.  Guff 
South  Pipeline  Company,  LP.  20  East 
Greenwav  Plaza.  Houston.  Texas.  77046. 
phone:  (713)  544-7309.  fax:  (713)  544- 
4818.  email: 
Kvle.stephens<agul  fsouthpl.com. 

Specifically.  Gulf  South  proposes  to 
lease  Well  13/14  from  Dow 
Hvdrocarbons  and  Resources.  Inc. 
("Dow")  which  are  located  on  Dow"s 
property  in  Assumption  Parish. 
Louisiana,  and  construct  and  operate 
the  compression  facilities,  pipelines, 
and  related  facilities  necessar>-  to 
connect  Wells  13/14  to  Gulf  South's 
existing  transmission  system  Wells  13/ 
14  have  a  maximum  capacity  of 
approximately  8  Bcf.  comprising  4.1  Bcf 
of  working  and  3.1  Bcf  of  cushion  gas 
capacity.  Wells  13/14  will  have 
approximately  200  MMcf  per  day  of 
injection  and  400  MMcf  per  day  of 
withdrawal  capability.  Gulf  South 
proposes  to  integrate  Wells  13/14  with 
its  existing  interstate  pipeline  system 
through  the  construction  and  operation 
of  (1)  approximately  1.63  miles  of  24- 
inch  and  2.07  miles  of  30-inch  natural 
gas  pipehne.  (2)  approximately  9,470 
horsepower  of  compression,  related 
piping,  valves,  controls,  and  buildings. 


(3)  dehydration  facilities,  other 
appurtenant.  auxiliar>*  facilities,  and  (4) 
two  bidirectional  metering  stations  and 
one  regulating  station. 

Gulf  South  also  proposes  to  drill, 
mine,  and  operate  a  new  natural  gas  salt 
dome  storage  well  and  to  construct,  and 
operafe  the  associated  piping  facilities 
("Gulf  South  No.  1").  Gulf  South  No.  1 
will  have  a  proposed  capacity  of  10.5 
Bcf.  consisting  of  up  to  6  5  Bcf  of 
working  and  4.5  Bcf  cushion  gas 
capacity.  Gulf  South  No.  1  will  have 
approximately  600  MMcf  per  day 
withdrawal  capacity  and  300  MMcf  per 
day  injection  capability.  The  facilities 
related  to  Gulf  South  No.l  include  the 
(1)  well  pad  and  access  road,  (2) 
wellhead  facilities  (including  casing). 
(3)  raw  mining  water  supply  and  brine 
return  system,  and  (4)  the  ethane/ 
propane  pad  supply  system. 

Gulf  South  proposes  to  provide  firm 
storage  service  from  the  Magnolia  Gas 
Storage  Facility,  under  a  new  Rate 
Schedule  FSS-M,  This  rate  schedule 
will  be  developed  based  upon  the 
operational  characteristics  of  Well  13/ 
14.  Gulf  South  also  proposes  to  provide 
interruptible  storage  service  from  the 
Magnolia  Gas  Storage  Facility  under  its 
current  Rate  Schedule  ISS.  Gulf  South 
proposes  to  charge  market-base  rates  for 
all  storage  services  offered  under  both 
Rate  Schedule  FSS-M  and  Gulf  Souths 
existing  Rate  Schedule  ISS. 

Gulf  South  requests  that  the 
Commission  waive  compliance  with  the 
Section  157.14  requirements  to  submit 
Exhibits  I.  K.  L.  N.  and  O,  to  the  extent 
necessary,  with  the  instant  application 
because  Gulf  South  meets  the 
Commission's  criteria  for  market-base 
rates  and  seeks  to  continue  charging 
market-based  rates. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  14.  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary'  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
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proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Conmiission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 


385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10434  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-394-002] 

KO  Transmission  Company;  Notice  of 
Compliance  Filing 

April  23,  2002. 

Take  notice  that  on  March  5,  2002, 
KO  Transmission  Company  (KOT) 
tendered  for  filing  has  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  pro  forma  tariff  sheets: 

Second  Revi.sed  Sheet  No.  30 
Second  Revised  Sheet  No.  52 
Second  Revised  Sheet  No.  55 
Second  Revised  Sheet  No.  56 
First  Revised  Sheet  No.  60 
Second  Revised  sheet  No.  99 
Second  Revised  Sheet  No.  117 
Second  Revised  Sheet  No.  124 
Second  Revised  Sheet  No.  125 
Second  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  134 
Second  Revised  Sheet  No.  135 

KOT  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  January  31,  2002  order  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-10446  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 552-000] 

Puget  Sound  Energy,  Inc.;  Notice  of 
Filing 

April  19,  2002. 

Take  notice  that  on  April  16.  2002, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  service  agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  service  agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  UBS  AG,  London  Branch  (UBS 
AG),  as  Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
UBS  AG. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shoiild  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http.// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  May  7.  2002. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-10437  Filed  4-26-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 57-002] 

Transwestern  Pipeline  Company; 
Notice  of  Compliance  Filing 

April  23.  2002. 

Take  notice  that  on  Aprill  7,  2002, 
Transwestern  Pipeline  Company 
(Transwestern).  tendered  for  filing  as  a 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  2nd  Substitute 
4th  Revised  Sheet  No.  15,  2nd 
Substitute  10th  Revised  Sheet  No.  25, 
and  2nd  Substitute  6th  Revised  Sheet 
No.  34,  proposed  to  be  effective  March 
4,  2002. 

Transwestern  states  that  the  above 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
February  27,  2002  Order  in  Docket  No. 
RP02-157-000.  Transwestern  states  that 
in  the  Order,  the  Commission  directed 
Transwestern  to  file  revised  tariff  sheets 
that  clearly  indicate  that  a  shipper  on 
Transwestem's  system  must  have  title  to 
the  gas  it  is  transporting.  Therefore, 
Transwestern  is  submitting  the  second 
substitute  tariff  sheets  to  clarify  that  the 
shipper  must  have  title  prior  to 
nominating  gas  receipts  and  deliveries 
on  Transwestem's  system  and  while 
such  gas  is  transported  on 
Transwestem's  system. 

Transwestern  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://i\'H'w.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10449  Filed  4-26-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -375-003] 

Vector  Pipeline  L.P.;  Notice  of 
Amendment  of  Negotiated  Rate 
Agreement 

April  23,  2002. 

Take  notice  that  on  March  11.  2002. 
Vector  Pipeline  L.P.  (Vector)  tendered 
for  filing  and  approval  an  Amendment, 
in  the  form  of  a  revised  contract,  to  a 
Service  Agreement  between  Vector  and 
Crete  Energy  Venture,  LLC.  Vector  states 
that  the  Amendment  removes  the  right 
of  first  refusal  provision.  Vector  requests 
that  the  Commission  accept  and 
approve  the  Amendment  to  be  effective 
Febmary  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ>'  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http-Jf 
vt-u'w.ferc^gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-10448  Filed  4-26-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-501 8-004] 

Weliesley  Rosewood  Maynard  Mills, 
L.P.;  Notice  of  Site  Review 

April  22.  2002. 

Welleslev  Rosewood  Maynard  Mills. 
L.P.  (WRMM).  licensee  for  the  Clock 
Tower  Place  Pro)ect  (Project),  requests 
to  surrender  its  exemption  from 
licensing  for  the  existing,  non- 
operational  Project.  On  May  14.  2002, 
the  staff  of  the  Office  of  Energy  Projects 
(OEP)  will  conduct  a  site  review  of  the 
Project.  Representatives  of  WRMM  will 
accompany  the  OEP  staff.  All  interested 
parties  may  meet  at  9:30  A.M.  at  the 
Project  dam.  Attendees  must  provide 
their  own  transportation. 

For  further  information,  please 
contact  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc  02-10442  Filed  4-26-02;  8:45  am] 

BILLING  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12094-000,  Washington] 

Hydro  Technology  Systems,  Inc.; 
Notice  of  Availability  of  Environmental 
Assessment 

April  23,  2002. 

In  accordance  with  the  National 
Environmental  Polic\'  Act  of  1969  and 
the  Federal  Energy  Regulator\- 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  exemption  from  licensing  for  the 
Meyers  Falls  1910  Hydroelectric  Project, 
located  on  the  Colville  River  in  Stevens 
County  near  the  city  of  Kettle  Falls, 
Washington,  and  has  prepared  an 
Environmental  Assessment  lEA)  for  the 
project. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  project  and  concludes  that 
exempting  the  project  from  licensing. 
with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  EA  is  on  file  with  the 
Commission  and  is  available  for  public 
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inspection.  The  EA  may  also  be  viewed 
on  the  Web  at  http.//w'vvw'./erc.gov  using 
the  "RIMS"  link— select  "Docket  #  '  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

For  further  information,  contact  John 
Smith  at  (202)  219-2460. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-10444  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  For 
HIIng  With  the  Commission,  Soliciting 
Additional  Study  Requests, 
Establishing  Procedures  for 
Rellcensing  and  a  Deadline  for 
Submission  of  Final  Aniendments 

April  23.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-287-009. 

c.  Date  Filed:  April  8,  2002. 

d.  Applicant:  Midwest  Hydro  Inc. 

e.  Name  of  Project:  Dayton 
Hydroelectric  Project. 

f.  Location:  On  the  Fox  River,  near 
Dayton,  in  La  Salle  County,  Illinois.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Loyal  Cake, 
Midwest  Hydro  Inc.,  116  State  St..  P.O. 
Box  167,  Neshkoro.  WI  54960,  (920) 
293-4628. 

r.FERC  Contact:  Mark  Pawlowski. 
(2O20  219-2795. or 
mark.pawlowski@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jvirisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  ]une  7.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  .See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
ww\\.ferc.gov)  under  the  "e-Filing"  link. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  existing  Dayton  Hydroelectric 
Project  consists  of:  (1)  594-foot-long 
arch-buttress  uncontrolled  fixed  crest 
overflow  concrete  dam;  (2)  a  200-foot- 
long  left  earthen  embankment;  (3)  a 
concrete  head  gate  structure  with  four 
15.5-foot-wide  and  9.5  foot-high 
wooden  gates  located  at  the  right 
abutment;  (4)  a  900-foot-long  power 
canal;  (5)  a  200  acre  impoimdment;  (6) 
a  powerhouse  containing  three  turbines 
with  an  installed  capacity  of  3,680  kW; 
and  (7)  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
14,200  megawatthours.  All  generated  is 
sold  to  the  Illinois  Power  Company. 

n.  A  copy  of  the  application  is  on  file 
with  the  Conmiission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
v^-ww. fere. gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  Illinois  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

p.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing 
Notice  of  application  is  ready  for 

environmental  analysis 


Notice  of  the  availability  of  the  draft 

NEPA  document 
Notice  of  the  availability  of  the  final 

NEPA  document 
Order  issuing  the  Commission's 

decision  on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-10440  Filed  4-26-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

April  23,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubfic  inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  11282-010. 

c.  Date  Filed:  April  3.  2002. 

d.  Applicant:  Summit  Hydropower, 
Inc. 

e.  Name  of  Project:  Gainer  Dam. 

f.  Location:  On  the  North  Branch  of 
the  Pawtuxet  River  in  Providence 
County,  Rhode  Island.  The  project  does 
not  utilize  federal  or  tribal  lands. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Duncan  S. 
Broatch,  Summit  Hydropower,  Inc.,  67 
May  Brook  Road,  Woodstock, 
Connecticut  06281,  (860)  928-1978. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments:  May  23, 
2002. 

All  doc\iments  (original  and  eight 
copies)  should  be  filed  with;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2008(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Please  include  the  project  number  (P- 
11282-010)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
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filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

k.  Description  of  the  Request:  The 
licensee  indicates  that  finance 
conditions  prevent  it  from  rehabilitating 
the  existing  1500-kW  generating  unit 
and  installing  a  new  70-kW  generating 
unit.  No  construction  has  commenced. 
1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

0.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copv  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary-. 

[FR  Doc.  02-10443  Filed  4-26-02;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7160-7] 

Notice  of  Final  Decision  To  Grant 
Vickery  Environmental,  Incorporated  a 
Modification  of  an  Exemption  From  the 
Land  Disposal  Restrictions  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  Regarding 
Injection  of  Hazardous  Wastes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  decision  on  a 
request  to  modif>'  an  exemption  from 
the  Hazardous  and  Solid  Waste 
Amendments  of  the  Resource 
Conservation  and  Recovery  Act. 

summary:  Notice  is  hereby  given  by  the 
Environmental  Protection  Agency  (EPA 
or  Agency)  that  a  modification  of  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  has  been  granted  to  Vickery 
Enviroiunental.  Inc.  (VEI)  of  Vicker>', 
Ohio.  This  modification  allows  VEI  to 
continue  to  inject  three  (3)  RCRA- 
regulated  hazardous  wastes  which  will 
be  banned  from  land  disposal  on  May 
20.  2002.  as  a  result  of  regulations 
promulgated  in  the  Federal  Register 
(FR)  on  November  20.  2001  (66  FR 
58258),  into  four  Class  I  injection  wells 
at  the  Vicker\',  Ohio,  facility.  As 
required  by  40  CFR  part  148.  VEI  has 
demonstrated,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
injection  zone  utilized  by  VEI's  waste 
disposal  facility  located  near  Vickery. 
Ohio,  for  as  long  as  the  newly-exempted 
wastes  remain  hazardous.  This  decision 
constitutes  a  final  Agency  action  for 
which  there  is  no  administrative  appeal. 
DATES:  This  action  is  effective  as  of  May 
20, 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harlan  Gerrish,  Lead  Petition  Reviewer, 


USEPA.  Region  5,  telephone  (312)  886- 
2939.  Copies  of  the  petition  and  all 
pertinent  information  relating  thereto 
are  on  file  and  are  part  of  the 
Administrative  Record.  It  is 
recommended  that  you  contact  the  lead 
reviewer  prior  to  reviewing  the 
Administrative  record. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

Chemical  Waste  Management  (CWM), 
the  predecessor  of  \'EI.  submitted  a 
petition  for  an  exemption  from  the 
restrictions  on  land  disposal  of 
hazardous  wastes  on  lanuar)'  19,  1988. 
Revised  documents  were  received  on 
December  4.  1989.  and  several 
supplemental  submittals  were 
subsequently  made.  The  exemption  was 
granted  on  August  7,  1990.  On 
September  12.  1994.  CWM  submitted  a 
petition  to  modif\'  the  exemption  to 
include  wastes  bearing  23  additional 
RCRA  wastes  codes.  Region  5  reviewed 
documents  supporting  the  request  and 
granted  the  modification  of  the 
exemption  on  May  16.  1995.  A  notice  of 
the  modification  appeared  on  )une  5, 
1995,  at  60  FR  29592  et  seq.  On  April 

9,  1996,  CWM  submitted  a  petition  to 
again  modif\'  the  exemption  to  allow  91 
additional  RCRA  waste  codes  Region  5 
reviewed  documents  supporting  the 
request  and  granted  the  modification  on 
the  exemption  on  lune  24,  1996.  A 
notice  of  the  modification  appeared  on 
lulv  15.  1996,  at  61  FR  36880  et  seq 
Again  on  May  13,  1997,  CWM  submitted 
a  request  to  add  11  waste  codes  to  the 
list.  Region  5  reviewed  the  evidence 
submitted  by  CWM  and  granted  the 
request.  Notice  of  the  approval  appeared 
on  August  12,  1997  (63  FR  43109),  On 
October  13,  1997.  CWM  notified  the 
EPA  that  the  name  of  the  operator  of  the 
Vickery  facility  would  become  Waste 
Management  of  Ohio  (WMO).  This 
change  was  acknowledged  by  EPA 
through  a  letter  added  to  the 
Administrative  Record  on  November  10. 
1997.  On  August  28.  1998.  WMO 
requested  that  two  additional  wastes 
codes  be  approved  for  injection.  Notice 
of  the  approval  appeared  on  December 

10.  1998  (63  FR  68284).  In  the  same 
year,  on  November  5.  1998.  WMO 
submitted  a  petition  to  exempt  four 
additional  waste  codes.  Approval  of  this 
petition  appeared  on  Februarv  10,  1999 
(64  FR  6650).  On  Ianuar\-  24.  2000. 
Waste  Management  of  Ohio  informed 
EPA  of  a  corporate  reorganization  and 
subsequent  name  change  from  Waste 
Management  of  Ohio  to  Vickery 
Environmental,  Inc.  This  change  was 
acknowledged  by  EPA  through  a  letter 
added  to  the  Administrative  Record  on 
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March  9,  2000.  On  March  20.  2001,  VEI 
requested  that  two  wastes,  designated  as 
K174  and  K175.  be  added  to  the  list  of 
wastes  exempted  for  injection  at  VEI. 
This  request  was  approved  on  May  23. 
2001,  and  notice  of  the  request  appeared 
in  the  Federal  Register  on  April  25. 
2001  (66  FR  28464-28466). 

The  rule  promulgated  on  November 
20.  2001,  bans  K176,  K177.  and  K178 
from  injection  after  May  20.  2002, 
unless  VEI's  exemption  is  modified  to 


allow  injection  of  those  wastes.  As  K- 
coded  wastes,  the  codes  represent  a 
number  of  chemicals,  all  of  which  have 
alreadv  been  approved  for  injection  at 
Vickery  under  other  waste  codes.  After 
review  of  the  material  submitted,  the 
EPA  has  determined,  as  required  by  40 
CFR  148, 20(f).  that  there  is  a  reasonable 
degree  of  certainty  that  the  hazardous 
constituents  contained  in  the  wastes 
bearing  the  codes  to  be  banned  will 
behave  hydraulically  and  chemically 


like  wastes  for  which  VEI  was  granted 
its  original  exemption  and  will  not 
migrate  from  the  injection  zone  in 
hazardous  concentrations  within  10.000 
years.  The  injection  zone  is  the  Mt. 
Simon  Sandstone  and  the  Rome, 
Conasauga,  Kerbel,  and  Knox 
Formations.  The  confining  zone  is 
comprised  of  the  Wells  Creek  and  Black 
River  Formations. 


List  of  rcra  Waste  Codes  Approved  for  Injection 


D001 

F010 

K035 

K115 

P016 

P076 

P201 

U050 

U106 

U158 

U215 

U389 

D002 

F011 

K036 

K116 

P017 

P077 

P202 

U051 

U107 

U159 

U216 

U390 

D003 

F012 

K037 

K117 

P018 

P078 

P203 

U052 

U108 

U160 

U217 

U391 

D004 

F019 

K038 

K118 

P020 

P081 

P204 

U053 

U109 

U161 

U218 

U392 

D005 

FG20 

K039 

K123 

P021 

P082 

P205 

U055 

U110 

U162 

U219 

U393 

D006 

F021 

K040 

K124 

P022 

P084 

U001 

U056 

U111 

U163 

U220 

U394 

D007 

F022 

K041 

K125 

P023 

P085 

U002 

U057 

U112 

U164 

U221 

U395 

D008 

F023 

K042 

K126 

P024 

P087 

U003 

U058 

U113 

U165 

U222 

U396 

D009 

F024 

K043 

K131 

P026 

P088 

U004 

U059 

U114 

U166 

U223 

U400 

D010 

F025 

K044 

K132 

P027 

P089 

U005 

U060 

U115 

U167 

U225 

U401 

D011 

F026 

K045 

K136 

P028 

P092 

U006 

U061 

U116 

U168 

U226 

U402 

D012 

F027 

K046 

K140 

P029 

P093 

U007 

U062 

.U117 

U169 

U227 

U403 

D013 

F028 

K047 

K141 

P030 

P094 

U008 

U063 

U118 

U170 

U228 

U404 

D014 

F032 

K048 

K142 

P031 

P095 

U009 

U064 

U119 

U17T 

U234 

U407 

D015 

F034 

K049 

K143 

P033 

P096 

U010 

U066 

U120 

U172 

U235 

U408 

D016 

F035 

K050 

K144 

P034 

P097 

U011 

U067 

U121 

U173 

U236 

U409 

D017 

F037 

K051 

K145 

P036 

P098 

U012 

U068 

U122 

U174 

U237 

U410 

D018 

F038 

K052 

K147 

P037 

P099 

U014 

U069 

U123 

U176 

U238 

U411 

001 9 

F039 

K060 

K148 

P038 

P101 

U015 

U070 

U124 

U177 

U239 

D020 

K001 

K061 

K149 

P039 

P102 

U016 

U071 

U125 

U178 

U240 

D021 

K002 

K062 

K150 

P040 

P103 

U017 

U072 

U126 

U179 

U243 

D022 

K003 

K069 

K151 

P041 

P104 

U018 

U073 

U127 

U180 

U244 

D023 

K004 

K071 

K156 

P042 

P105 

U019 

U074 

U128 

U181 

U246 

D024 

K005 

K073 

K157 

P043 

P106 

U020 

U075 

U129 

U182 

U247 

D025 

K006 

K083 

K158 

P044 

P108 

U021 

U076 

U130 

U183 

U248 

D026 

K007 

K084 

K159 

P045 

P109 

U022 

U077 

U131 

U184 

U249 

D027 

K008 

K085 

K160 

P046 

P110 

U023 

U078 

U132 

U185 

U271 

D028 

K009 

K086 

K161 

P047 

P111 

U024 

U079 

U133 

U186 

U277 

D029 

K010 

K087 

K169 

P048 

P112 

U025 

U080 

U134 

U187 

U278 

D030 

K011 

K088 

K170 

P049 

P113 

U026 

U081 

U135 

U188 

U279 

D031 

KOI  3 

K093 

K171 

P050 

P114 

U027 

U082 

U136 

U189 

U280 

D032 

KOI  4 

K094 

K172 

P051 

P115 

U028 

U083 

U137 

U190 

U328 

D033 

KOI  5 

K095 

K174 

P054 

P116 

U029 

U084 

U138 

U191 

U353 

D034 

KOI  6 

K096 

K175 

P056 

P118 

U030 

U085 

U139 

U192 

■  U359 

D035 

KOI  7 

K097 

K176 

P057 

P119 

U031 

U086 

U140 

U193 

U364 

D036 

K018 

K098 

K177 

P058 

PI  20 

U032 

U087 

U141 

U194 

U365 

D037 

K019 

K099 

K178 

P059 

P121 

U033 

U088 

U142 

U196 

U366 

■ 

D038 

K020 

K100 

P001 

P060 

PI  22 

U034 

U089 

U143 

U197 

U367 

D039 

K021 

K101 

P002 

P062 

P123 

U035 

U090 

U144 

U200 

U372 

D040 

K022 

K102 

P003 

P063 

P127 

U036 

U091 

U145 

U201 

U373 

004 1 

K023 

K103 

P004 

P064 

PI  28 

U037 

U092 

U146 

U202 

U375 

0042 

K024 

K104 

POOS 

P065 

PI  85 

U038 

U093 

U147 

U203 

U376 

D043 

K025 

K105 

P006 

P066 

PI  88 

U039 

U094 

U148 

U204 

U377 

FOCI 

K026 

K106 

P007 

P067 

P189 

U041 

U095 

U149 

U205 

U378 

F002 

K027 

K107 

POOS 

P068 

PI  90 

U042 

U096 

U150 

U206 

U379 

F003 

K028 

K108 

P009 

P069 

P191 

U043 

U097 

U151 

U207 

U381 

F004 

K029 

K109 

P010 

P070 

PI  92 

U044 

U098 

U152 

U208 

U382 

F005 

K030 

K110 

P011 

P071 

PI  94 

U045 

U099 

U153 

U209 

U383 

F006 

K031 

K111 

P012 

P072 

PI  96 

U046 

U101 

U154 

U210 

U384 

F007 

K032 

K112 

P013 

P073 

PI  97 

U047 

U102 

U155 

U211 

U385 

F008 

K033 

K113 

PCI  4 

P074 

PI  98 

U048 

U103 

U156 

U213 

U386 

F009 

K034 

K114 

P015 

P075 

PI  99 

U049 

U105 

U157 

U214 

U387 

II.  Conditions 

1990, 

included  a 

number  of  s] 

aecific 

comple 

ted,  and  the 

required 

monitor 

General  conditions  of  this  exemption 
are  found  at  40  CFR  part  148.  The 
exemption  granted  to  VEI  on  August  7, 


conditions.  Conditions  numbered  (1), 
(2),  (3).  (4),  and  (9)  remain  in  force. 
Construction  of  a  monitoring  well 
required  under  condition  5  has  been 


will  continue  through  the  life  of  the 
facility.  Conditions  numbered  (6),  (7), 
and  (8)  have  been  fully  satisfied.  The 
results  of  the  work  carried  out  under 
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these  conditions  confirms  that  the 
model  used  to  simulate  fluid  movement 
within  the  injection  zone  for  the  next 
10,000  years  is  valid  and  results  of  the 
simulation  bound  the  region  of  the 
injection  zone  within  which  the  waste 
will  be  contained. 

Timothy  C.  Henry, 

Acting  Director.  Water  Division.  Region  5. 
[FR  Doc.  02-10418  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7202-9] 

Office  Of  Research  and  Development 
EPA  Board  of  Scientific  Counselors, 
Executive  Committee  Meeting — Closed 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  EPA  Board  of  Scientific 
Coimselors  (BOSC)  vdll  hold  an 
Executive  meeting  on  May  13,  2002. 
Pursuant  to  section  10(d)  of  the  Federal 
Advisory  Conunittee  Act  (FACA),  5 
U.S.C.  App.  2  and  section  (c)(6)  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b(c)(6),  EPA  has  determined 
that  the  May  13,  2002,  meeting  will  be 
closed  to  the  public.  The  topic  of 
discussion  is  to  recommend  new  Board 
members  to  the  Assistant  Administrator 
for  Research  and  Development  to  serve 
on  the  BOSC.  In  making  these 
recommendations,  the  members  will 
need  to  have  full  and  frank  discussions 
regarding  potential  nominees.  Such 
personnel  issues,  where  disclosure 
would  constitute  an  unwarranted 
invasion  of  personal  privacy,  are 
protected  from  disclosure  by 
exemptions  6  of  section  552(b)(c)  of  the 
U.S.C.  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  minutes  of  the  May  13, 
2002,  discussions  will  be  kept  for 
Agency  and  Congressional  review. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency.  Office  of  Reserach  and 
Development,  NCER  (MC  8701R),  1200 
Pennsvlvania  Avenue,  NW., 
Washington,  DC  20460,  telephone:  (202) 
564-6853  or  e-mail  at: 
hamilton .  shirley@epa  .gov/ 

Dated:  April  8.  2002. 
Christine  Todd  Whitman, 

Adniinistrator. 

[FR  Doc.  02-10419  Filed  4-26-02;  8:45  am] 

BtLUNG  CODE  6560-SO-M 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Annual  Report  on  Endangered  Species 
Act  Exemption 

AGENCY:  Council  on  Environmental 

Quality. 

ACTION:  Availability  of  report. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Annual  Report 
submitted  by  Basin  Electric  Power 
Cooperative,  as  Project  Manager  for  the 
Missouri  Basin  Power  Project  in  the 
matter  of  an  exemption  granted  from  the 
requirements  of  the  Endangered  Species 
Act  to  Grayrocks  Dam.  The  lead  federal 
agency  in  the  project  is  the  Rural 
Electrification  Administration. 
DATES:  The  report  was  submitted  to  the 
Council  on  January  18,  2002.  The  report 
was  received  by  the  Council  on  April 
17,  2002. 

ADDRESSES:  The  Annual  Report  is 
available  from  Basin  Electric  Power 
Cooperative,  1717  East  Interstate 
Avenue,  Bismarck,  ND  58503-0564. 
Telephone:  (701)  223-0441 
FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  Bear,  General  Counsel,  Council 
on  Environmental  Quality,  722  Jackson 
Place,  NW.,  Washington,  DC  20503 
Telephone:  (202)  395-7421 
SUPPLEMENTARY  INFORMATION:  Under  the 
Endangered  Species  Act,  any  agency 
granted  an  exemption  under  16  U.S.C. 
1536(h)  must  submit  to  the  Coimcil  on 
Environmental  Quality  an  annual  report 
describing  its  compliance  methods  with 
the  mitigation  and  enhancement 
measures  prescribed  by  16  U.S.C. 
1536(1)(2).  This  subsection  further 
requires  that  the  Council  publish 
availability  of  the  report  in  the  Federal 
Register. 

Dated:  April  23,  2002. 
Dinah  Bear. 

General  Counsel. 

|FR  Doc.  02-10408  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  31 25-01 -M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection<s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

April  22,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 


following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR.M  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  28.  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficuh  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith. 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804.  445 
12th  Street,  SW,  Washington.  DC  20554 
or  via  the  Internet  to  jbole\-<&ifcc  gov  or 
Iesmith®fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judith 
Boley  Herman  at  202^18-0214  or  via 
the  Internet  at  jboley^fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Ab. ;  3060-0645 

Title:  Part  17— Antenna  Registration. 

Form  So.:  N/A. 

Tipe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  and  not-for-profit 
institutions,  and  state,  local  or  tribal 
governments. 

Number  of  Respondents:  25.600. 

Estimated  Time  Per  Response:  Burden 
for  disclosure — 6  minutes;  burden  for 
posting — 12  minutes;  burden  for 
notifications — 3  to  15  minutes;  burden 
for  reporting  requirement — 15  minutes. 

Frequency  of  Response: 
Recordkeeping  requirement;  third  party 
disclosure  requirement,  on  occasion 
reporting  requirement. 

Total  Annual  Burden:  40.329  hours. 

Total  Annual  Cost:  S3. 300.000 
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Needs  and  Uses:  The  requirements  in 
Part  17  are  necessary  to  implement  a 
uniform  registration  process  for  owners 
of  antenna  structures.  The  information 
collection  requirements  are:  (1)  Antenna 
structure  owners  will  be  required  to 
provide  tenant  licensees  with  a  copy  of 
the  antenna  registration;  (2)  display  the 
registration  number  on  or  around  the 
antenna  structiire;  (3)  notification  of 
improperly  function  of  antenna 
structure  lights:  and  (4)  recording  of 
improperly  function  of  antenna 
structure  lights.  The  information  will  be 
used  by  the  Commission  during 
investigations  related  to  air  safety  or 
radio  frequency  interference.  A 
registration  number  will  be  issued  to 
identify  antenna  structure  owners  in 
order  to  enforce  Congressionally- 
mandated  provisions  related  to  the 
antenna  structure  owner. 

0MB  Control  No.:  3060-0584. 

Title:  Administration  of  U.S. -Certified 
Accounting  Authorities  in  Maritime 
Mobile  and  Maritime  Mobile-Satellite 
Radio  Services. 

Form  No.:  FCC  Forms  44  and  45. 

Type  of  Review:  Revision  of  a 
cxirrently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Number  of  Respondents:  25 
respondents;  50  responses. 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  Annual  and 
semi-annual  reporting  requirements. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Title  47  CFR  part  3 
established  final  rules  related  to  the 
administration  of  accounting 
authorities.  The  rules  are  required  to 
ensure  adherence  to  international 
settlement  procedures.  The  collection 
requirement  will  provide  information 
necessary  to  determinate  whether  an 
applicant  is  qualified  to  act  as  an 
accounting  authority. 

The  forms  are  being  revised  to  include 
the  Federal  Communications 
Commission  Registration  Number 
(FRN).  The  information  will  be  used  by 
the  Commission  to  determine  the 
eligibility  of  applicants  for  certification 
as  an  accounting  authority,  to  create 
internal  studies  of  settlement  activities 
and  ensure  compliance,  and  to  identify 
accounting  authorities  to  the 
International  Telecommunications 
Union  for  disclosure  in  their  List  of 
Ship  Stations  Report. 

OMB  Control  No.:  3060-0812. 

Title:  Assessment  and  Collection  of 
Regulatory  Fees. 

Form  No. :W A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
state,  and  not-for-profit  institutions. 

Number  of  Respondents:  635,738. 

Estimated  Time  Per  Response:  .5 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement  and  on 
occasion  reporting  requirement. 

Total  Annual  Burden:  63,574  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  FCC,  in 
accordance  with  the 
Telecommunications  Act  of  1934,  as 
amended,  (and  by  Congress),  is  required 
to  assess  and  collect  regulatory  fees 
from  its  licensees  and  regulatees  in 
order  to  recover  its  costs  incurred  in 
conducting  enforcement,  policy  and 
rulemaking,  international  and  user 
information  activities.  The  purpose  for 
the  requirements  are  to:  (1)  facilitate  the 
statutory  provisions  that  non-profit 
entities  may  be  exempt  from  payment  of 
regulatorv  fees,  and  (2)  facilitate  the 
FCC's  ability  to  audit  regulatory  fee 
payment  compliance  I  the  Commercial 
Mobile  Radio  Service  (CMRS)  industry. 

In  order  to  develop  a  Schedule  of 
Regulatory  Fees,  the  FCC  must  as 
accurately  as  possible,  estimate  the 
number  of  payment  units  and  distribute 
the  costs.  These  estimates  must  be 
adjusted  to  account  for  any  licensees  or 
regulatees  that  are  exempt  from 
payment  of  regulatory  fees.  Therefore, 
the  FCC  is  requiring  all  licensees  and 
regulatees  that  claim  exemption  as  a 
non-profit  entity  to  provide  one-time 
documentation  sufficient  to  establish 
their  non-profit  status.  Additionally, 
any  newly  licensed  or  operating  non- 
profit entities  must  submit  their 
documentation  of  their  exempt  status 
within  60  days  of  receipt  of  license, 
authorization,  permit,  or  of  commencing 
operation.  Further,  the  FCC  is 
requesting  that  it  be  similarly  notified  if 
for  any  reason  that  status  changes.  This 
documentation  will  likely  take  the  form 
of  an  Internal  Revenue  Service  (IRS) 
Determination  Letter,  a  state  charter 
indicating  non-profit  status,  proof  of 
church  affiliation,  et  al. 

In  order  to  facilitate  audits  of 
regulatory  fee  payments  compliance  in 
the  CMRS  industry,  the  Commission 
must  require  these  licensees  to  submit, 
upon  request,  business  data  they  relied 
upon  to  calculate  the  amount  of  the 
aggregate  regulatory  fees  owed. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-10480  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nont>anl(lng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  13,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Commerce  Bancshares,  Inc., 
Brownsville,  Tennessee;  to  retain 
Citizens  Corporation,  Franklin, 
Tennessee,  and  indirectly  acquire 
Financial  Data  Technology  Corporation, 
Franklin,  Teimessee,  and  Citizens  & 
Peoples  Insurance,  Inc.,  Grant,  Alabama, 
and  thereby  engage  in  making, 
acquiring,  brokering,  or  servicing  loans 
or  other  extensions  of  credit;  providing 
data  processing  services,  and  general 
insurance  agency  services  in  a  town  of 
less  than  5,000  in  population,  pursuant 
to  §§  225.28(b)(1),  225.28(b)(ll)(iii)(A), 
and  225.28{b)(14)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  23.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-10384  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  6210-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-451 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Hospital 
Discharge  Survey  0MB  No.  0920- 
0212 — Extension — National  Center  for 
Health  Statistics  (NCHS),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  National  Hospital  Discharge  Survey 
(NHDS),  which  has  been  conducted 
continuously  by  the  National  Center  for 
Health  Statistics,  CDC,  since  1965.  is  the 
principal  source  of  data  on  in-patient 
utilization  of  short-stay,  non-Federal 
hospitals  and  is  the  only  annual  source 
of  nationally  representative  estimates  on 
the  characteristics  of  discharges,  the 
lengths  of  stay,  diagnoses,  surgical  and 
non-surgical  procedures,  and  the 
patterns  of  use  of  care  in  hospitals  in 
various  regions  of  the  country.  It  is  the 
benchmark  against  which  special 
programmatic  data  sources  are 
compared.  Data  collected  through  the 
NHDS  are  essential  for  evaluating  health 
status  of  the  population,  for  the 
planning  of  programs  and  policy  to 
elevate  the  health  status  of  the  Nation, 


for  studying  morbidity  trends,  and  for 
research  activities  in  the  health  field. 
NHDS  data  have  been  used  extensively 
in  the  development  and  monitoring  of 
goals  for  the  Year  2000  and  2010  Health 
Objectives.  In  addition.  NHDS  data 
provide  annual  updates  for  numerous 
tables  in  the  Congressionally-mandated 
NCHS  report.  Health.  United  States, 
Data  for  the  NHDS  are  collected 
annually  on  approximately  300,000 
discharges  from  a  nationally 
representative  sample  of 
noninstitutional  hospitals,  exclusive  of 
Federal,  militar\-  and  Veterans" 
Administration  hospitals.  The  data 
items  collected  are  the  basic  core  of 
variables  contained  in  the  Uniform 
Hospital  Discharge  Data  Set  (UHDDS)  in 
addition  to  two  data  items  (admission 
tvpe  and  source)  which  are  identical  to 
those  needed  for  billing  of  in-patient 
ser\'ices  for  Medicare  patients  Data  for 
approximately  forty-five  percent  of  the 
responding  hospitals  are  abstracted  from 
medical  records  while  the  remainder  of 
the  hospitals  supply  data  through 
commercial  abstract  sen-ice 
organizations,  state  data  systems,  in- 
house  tapes  or  printouts.  There  is  no 
actual  cost  to  respondents  since  hospital 
staff  who  actively  participate  in  the  data 
collection  effort  are  compensated  by  the 
government  for  their  time. 


Medical  record  abstracts 


Numt)er  of 

respondents 

(hospitals) 


Number  of 
responses, 
respondent 


Average 

burden 

response  (in 

hours) 


Total  bur- 
den hours 


Primary  Procedure  Hospitals  

Alternate  Procedure  Hospitals 

In-House  Tape  or  Printout  Hospitals  

Update  Form  (Abstract  Service  Hospital) 

Induction  Forms  

Special  Studies  

Total 


68 

250 

5/60 

1,417 

130 

250 

1/60 

542 

80 

12 

12/60 

192 

156 

2 

2/60 

10 

15 

1 

2 

30 

100 

23 

12/60 

460 

2,651 

Dated:  April  19,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-10399  Filed  4-26-02;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-44] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 


request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210, 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar>'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
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or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Disease 
Surveillance  Program — I.  Case  Reports 
(0920-0009) — Extension — National 
Center  for  Infectious  Disease  (NCID). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Formal  surveillance 
of  20  separate  reportable  diseases  has 
been  ongoing  to  meet  the  public 
demand  and  scientific  interest  for 
accurate,  consistent,  epidemiologic  data. 


Respondents 


These  ongoing  diseases  include: 
bacterial  meningitis  and  bacteremia, 
dengue,  hantavirus,  HIV/ AIDS, 
Idiopathic  CD4+T-lymphocytopenia, 
Kawasaki  syndrome,  Legionellosis, 
leprosy,  lyme  disease,  malaria, 
Mvcobacterium  avium  Complex 
Disease,  plague,  Q  Fever,  Reye 
Syndrome,  tick-borne  Rickettsial 
Disease,  toxic  shock  syndrome, 
toxocariasis,  trichinosis,  typhoid  fever, 
and  viral  hepatitis.  Case  report  forms 
enable  CDC  to  collect  demographic, 
clinical,  and  laboratory  characteristics 
of  cases  of  these  diseases.  This 
information  is  used  to  direct 


epidemiologic  investigations,  to  identify 
and  monitor  trends  in  reemerging 
infectious  diseases  or  emerging  modes 
of  transmission,  to  search  for  possible 
causes  or  sources  of  the  diseases,  and  to 
develop  guidelines  for  the  prevention  of 
treatment.  It  is  also  used  to  recommend 
target  areas  in  most  need  of  vaccinations 
for  certain  diseases  and  to  determine 
development  of  drug  resistance. 

Because  of  the  distinct  nature  of  each 
of  the  diseases,  the  number  of  cases 
reported  annually  is  different  for  each. 
The  total  estimated  annualized  burden 
is  34,097  hours.  There  is  no  cost  to 
respondents. 


Number  of  re- 
spondents 


Health  Care  Workers 


55 


Total 


Numt)er  of  re- 
sponses/re- 
spondent 


111.10 


Avg.  burden/ 

respondent 

(in  hours) 


5.58 


'  An  average  of  the  total  estimated  burden  hours 


Total  burden 
(in  hours) 


34,097 


34,097* 


Dated:  April  19,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Planning. 
Policy,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention. 
|FR  Doc.  02-10400  Filed  4-26-02;  8:45  ami 
BILUNG  CODE  4163-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-46] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  cdl  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Examination  of  HIV 
Stigmatizing  Beliefs  and  Attitudes  in  a 
Nationally  Representative  Cohort — 
New— National  Center  for  HIV,  STD. 
and  TB  Prevention  (NCHSTP),  Centers 
for  Disease  Control  and  Prevention, 
(CDC). 

CDC,  National  Center  for  HIV,  STD 
and  TB  Prevention,  Division  of  HIV/ 
AIDS  Prevention-Intervention,  Research, 
and  Support  (DHAP-IRS)  propose  a 
brief  follow-up  study  of  a  nationally 
representative  sample  of  individuals 
that  completed  short  questionnaires 
about  HIV  stigmatizing  attitudes  in  the 
summer  of  2000.  The  original  study 
relied  on  a  new  technology,  the  Web- 
enabled  television,  to  collect  data  from 
individuals  in  their  homes.  This  same 
technique  will  be  be  used  to  gather  data 
in  the  proposed  study.  The  information 
obtained  will  contribute  to  an 
understanding  of  stigmatizing  attitudes, 
investigate  the  effectiveness  of  a  stigma- 
reduction  strategy  with  the  potential  to 
reach  broadly  into  a  target  audience, 
and  guide  future  research  and 
intervention  efforts  in  this  area. 


HIV  stigma  inhibits  HIV  testing  and 
positive  serostatus  disclosure,  and  thus 
increases  the  risk  of  HFV  infection. 
Although  there  is  evidence  that,  in  the 
general  population,  HFV  stigmatizing 
attitudes  and  beliefs  may  have 
decreased  somewhat  over  the  last  15 
years,  there  is  no  information  about  the 
stability  of  HIV  stigmatizing  attitudes 
and  beliefs  over  time  within  the  same 
individuals.  Understanding  patterns  of 
stigma  will  make  it  possible  to  identify 
effective  strategies  for  stigma  reduction, 
and  these  could  carry  a  significant 
public  health  benefit. 

HIV  stigma  is  a  pervasive  societal 
problem,  and  a  meaningful  decrease  in 
stigma  will  require  interventions  that 
reach  large  numbers  of  people.  The 
electronic  mass  media  reach  millions  of 
people,  and  nationally  televised 
broadcasts  have  been  shown  to  increase 
knowledge  of  health  issues,  promote 
attitudes  and  norms  that  support 
prevention,  and  model  prevention 
behaviors.  Serialized  daytime  television 
dramas  may  offer  some  particular 
advantages  for  effective  dissemination 
of  anti-stigma  messages.  A  large 
proportion  of  their  audiences,  compared 
with  other  demographic  groups,  report 
getting  their  health  information  from 
television.  In  addition,  the  dramatic 
presentation  of  health-relevant  messages 
may  make  them  more  noticeable  and 
memorable.  The  CDC  collaborates  with 
writers  of  television  shows  to  ensure 
that  the  health-related  information  they 
present  is  accurate  and  timely.  After 
collaboration  with  CDC  officials,  a  long- 
running,  televised,  daytime  soap  opera 
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introduced  a  subplot  about  HIV.  The 
subplot  presented  information  that  has 
the  potential  to  reduce  HIV  stigmatizing 
attitudes  in  viewers.  The  proposed 


study  will  screen  all  respondents  for 
exposure  to  this  soap  opera  broadcast 
and  a  similar  one  without  an  HIV 
storvline  so  that  the  effects  of  storyline 


exposure  on  HI\'  stigma  can  be  assessed. 
There  is  no  cost  to  thn  respcjodent 


Respondents 


Number  of 
respondents 


Number  of 
responses 
respondent 


Average 
Burden  Re- 
sponse (in 
hours) 


Average 

burden  Per 

response  (m 

hours) 


Adult  non-viewers 
Adult  viewers  

Total  


Dated;  April  19.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-10401  Filed  4-26-02;  8;45  am] 

BILUNG  CODE  4163-18-P 


NDA  No. 


740 


3-034 


3-353 


3-697 


3-934 


3-962 


3-993 


4-016 


5-070 


7-012 


8-070 


3-418 


8-729 


8-908 


11-073 


11-123 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02 N-01 33] 

Novartis  Pharnfiaceuticals  Corp.  et  al.; 
Withdrawal  of  Approval  of  38  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  withdrawing 

approval  of  38  new  drug  applications 

(NDAs).  The  holders  of  the  applications 

notified  the  agency  in  writing  that  the 

drug  products  were  no  longer  marketed       opportunity  for  a  hearing 


and  requested  that  the  approval  of  the 
applications  be  withdrawn. 

DATES:  Effective  May  29.  2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Florine  P  Purdie,  Center  for  Drug 
Evaluation  and  Research  iHFD-r).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  ,301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  The 

holders  of  the  applications  listed  m  the 
table  in  this  document  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications  The  applicants  have  also, 
bv  their  request,  waived  their 


Drug 


Applicant 


Ovocyclin  Dipropionate  Injection  and  Di- 
Ovocyclin  (Estradiol  Dipropionate  NF) 


Novartis  Pharmaceuticals  Corp  ,  59  Route  10  East  Hanover  NJ  07936 


Bismakaolin 


The  Vale  Chemical  Co.,  Inc.,  1201  Liberty  St..  Allentown.  PA  18102. 


Tocopherex  (Vitamin  E)  Capsules. 


E.  R  Squibb  &  Sons.  One  Squibb  Dr    P  0  Box  191,  New  Brunswick.  NJ 
08903-0191 


Comin  Vitamin  Capsules 


Forest  Pharmaceuticals.  Inc..  150  East  58th  St..  New  York.  NY  10155- 
0015 


Avitol  (Vitamin  A)  Capsules 


Do. 


Sodium  Pentobarbital  Injection 


Lakeside  Laboratones.  Milwaukee  Wl  53201. 


:  Beminal  Tablets. 


Whitehall  Laboratones.  685  Third  Ave.,  New  Yor1<.  NY  10017-4076. 


Tonajuve  Liquid. 


Merrell-National  Laboratones.  Cincinnati  OH  45215 


Privine  (Naphazoline  Hydrochloride  USP) 


Novartis  Pharmaceuticals  Corp. 


Vi-Twel  (Cyanocobalamin  Injection  USP). 


Berlex  Laboratories.  Inc  .  300  Fairtield  Rd  .  Wayne.  NJ  07470-7358. 


Elkosln  (sulfisomidine)  Tablets  and  Suspension        CIBA-GEIGY  Corp. 


Pyribenzamine  (Tripelennamine  Hydrochloride 
USP)  with  Zirconium 


Novartis  Pharmaceuticals  Corp. 


Dorsacaine  Ophthalmic  Solution. 


Sandoz  Research  Institute.  Route  10  East  Hanover.  NJ  07936 


InfraRUB  Cream. 


Whitehall  Laboratones 


Wampocaps  (niacin)  Capsules 


Wallace  Laboratories,  Cranbury.  NJ  08512 


Vesprin  (triflupromazine  hydrochloride). 


Apothecon.  P  O  Box  4500.  Pnnceton,  NJ  08543-4500. 
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NDA  No. 

Drug 

Applicant 

11-419 

Sterisol  Mouthwash  and  Gargle. 

Warner-Lambert  Co..  170  Tabor  Rd..  Morris  Plains,  NJ  07950. 

12-542 

Oxalid  (oxyphenbutazone)  Tablets. 

Novartis  Pharmaceuticals  Corp. 

13-273 

Nitrofurantoin  Tablets. 

Albran,  Inc.,  68-43  Juno  St.,  Forest  Hills.  NY  11375. 

16-000 

Sulla  (sulfameter)  Tablets 

Berlex  Lat>oratories,  Inc. 

17-071 

Benzedrine  (amphetamine  sulfate)  Spansule 
Capsules 

Smith  Kline  &  French  Laboratories.  1500  Spring  Garden  St..  P.O.  Box 
7929.  Philadelphia,  PA  19101. 

17-098 

Selenomethionine  Se-75  Iniection. 

Mallinckrodt.  Inc..  675  McDonnell  Blvd.,  P.O.  Box  5840,  St.  Louis,  MO 
63134. 

17-109 

Prednisone  Tablets  USP.  20  milligrams  (mg). 

Roxane  Laboratories.  Inc..  P.O.  16532,  Columbus,  OH  43216-6532. 

17-282 

Technetium  Tc-99m  Sulfur  Colloid  Kit. 

E.  1  duPont  de  Nemours  &  Co.,  Inc.,  331  Treble  Cove  Rd.,  North  Billerica. 
MA  01862. 

■ \ 

17^54 

Osteoscan  (Technetium  Tc-99m  Etidronate  Kit). 

Mallinckrodt,  Inc. 

17-518 

Ytterbium  Yb-169  DTPA. 

3M  Health  Care  Group,  3M  Center,  St.  Paul,  MN  55144-1000. 

17-678 

Technetium  Tc-99m  Pyrophosphate  Kit. 

Syncor  International  Corp.,  12847  Arroyo  St.,  Sylmar.  CA  91342. 

17-704 

Dantrium  Oral  Suspension 

NonA^ich  Easton  Pharmaceuticals,  Inc..  P.O.  Box  191,  Norwick.  NY 
13815-00191. 

18-102 

Medrol  (methylprednisolone  acetate)  Enpak  Kit. 

The  Upjohn  Co.,  7000  Portage  Rd.,  Kalamazoo,  Ml  49001-0199 

18-121 

Catarase  Ophthalmic  Solution. 

Novartis  Pharmaceuticals  Corp. 

18-236 

ZOMAX  (zomepirac  sodium)  Tablets 

The  R.  W.  Johnson  Pharmaceutical  Research  Institute,  Welsh  and 
McKean  Rds.,  Spring  House,  PA  19477-0776. 

1&-297 

Allopurinol  Tablets  USP,  100  and  300  mg. 

Abbott  Laboratories,  100  Abbott  Park  Rd.,  Abbott  Pari(,  IL  60064. 

19-421 

Exidine  Solution. 

Xttrium  Laboratories,  Inc.,  415  West  Pershing  Rd.,  Chicago,  IL  60609. 

50-043 

Keflin  (cephalothin  sodium)  Injection. 

Lilly  Research  Laboratories,  Lilly  Corprate  Center,  Indianapolis,  IN  46285. 

50-219 

Kafocin. 

Do. 

50-469 

Keflin,  Frozen  Neutral 

Do 

50-501 

Velosef  Injection 

Bristol-Myers  Squibb  Co.,  P.O.  Box  4000,  Princeton,  NJ  08543-6837. 

50-540 

Mandol  Injection. 

I . 

Lilly  Research  Laboratories. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  x\ct 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director.  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
in  the  table  in  this  document,  and  all 
amendments  and  supplements  thereto, 
is  hereby  v^rithdrawn,  effective  May  29, 
2002. 

Dated:  March  21,  2002. 
Janet  Woodcock. 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  02-10425  Filed  4-26-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  At  least  one 
portion  of  the  meeting  is  closed  to  the 
public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  9.  2002,  from  8  a.m.  to  6:30 
p.m.  and  on  May  10,  2002,  from  8  a.m. 
to  3  p.m. 

Location:  Hilton  Hotel,  DC  North- 
Gaithersburg,  620  Perry  Pkwy.. 
Gaithersburg,  MD. 

Contact  Person:  Gail  Dapolito.  Center 
for  Biologies  Evaluation  and  Research 
(HFM-71)  or  Rosanna  L.  Harvey,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-71},  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD.  20852,  301-827-0314,  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572    . 
in  the  Washington,  DC  area),  code 
12389.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 
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Agenda:  On  May  9,  2002.  at  8  a.m.. 
the  committee  will  receive  updates  of 
research  programs  in  the  Division  of 
Therapeutic  Proteins  and  the  Division  of 
Monoclonal  Antibodies;  at  9  a.m.,  the 
committee  will  discuss  issues  related  to 
ooplasm  transfer  in  assisted 
reproduction.  On  May  10,  2002,  the 
committee  will  discuss  issues  related  to 
inadvertent  germline  transmission  of 
gene  transfer  vectors. 

Procedure:  On  May  9.  2002,  from  8 
a.m.  to  8:45  a.m.  and  from  9  a.m.  to  6:30 
p.m.,  the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  May  2, 
2002.  Oral  presentations  from  the  public 
are  scheduled  between  approximately 
3:35  p.m.  and  4:05  p.m.  on  May  9,  2002. 
and  from  11:40  a.m.  to  12:10  p.m.  on 
May  10,  2002.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notif\'  the  contact 
person  before  May  2,  2002,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations.  On 
May  9,  2002,  from  8:45  a.m.  to  9:00  a.m.. 
the  meeting  will  be  closed  to  permit 
discussion  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuss 
reports  of  the  review  of  research 
programs  in  the  Division  of  Therapeutic 
Proteins  and  Division  of  Monoclonal 
Antibodies. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
May  9  and  10,  2002,  Biological 
Response  Modifiers  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the  Biological 
Response  Modifiers  Advisor>' 
Committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 


require  special  accommodation  due  to  a 
disability,  please  contact  Gail  Dapolito 
or  Rosana  L.  Harvey  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  .April  23,  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. for 
Communications  and  Constituent  Relations. 
[FR  Doc.  02-10508  Filed  4-24-02;  3:29  pm] 
BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0311] 

Medical  Devices:  Class  II  Special 
Controls  Guidance  Document: 
Endolymphatic  Shunt  Tube  with  Valve; 
Final  Guidance  for  Industry  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Endolymphatic  Shunt  Tube 
with  Valve;  Guidance  for  Industry  and 
FDA."  This  document  describes  a 
means  by  which  the  endolymphatic 
shunt  tube  with  valve  may  comply  with 
the  requirement  of  special  controls  for 
class  II  devices.  Elsewhere  in  this  issue 
of  theFederal  Register,  FDA  is 
publishing  a  final  rule  classif>'ing 
endolymphatic  shunt  tubes  with  valve 
into  class  II  (special  controls). 
DATES:  Submit  written  or  electronic 
comments  on  the  guidance  at  any  time. 
General  comments  on  agency  guidance, 
documents  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Endolymphatic  Shunt  Tube  with  Valve; 
Guidance  for  Industry  and  FDA"  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Administration,  1350  Piccard  Dr.. 
Rockville,  MD  20850.  Send  two  self- 
addressed  labels  to  assist  that  office  in 
processing  your  request,  or  fax  your 
request  to  301-443-8818.  Submit 
vmtten  comments  concerning  this 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 


1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Mann.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd  .  Rockville,  MD  20850. 
301-594-2080 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  15. 
2001  (66  FR  42809).  FDA  published  a 
proposed  rule  to  reclassify  the 
endolymphatic  shunt  tube  with  valve 
from  class  III  (premarket  approval)  into 
class  II  (special  controls)  based  on  new 
information  regarding  this  device.  E. 
Benson  Hood  Laboratories.  Inc.  (Hood 
Laboratories),  submitted  the  new 
information  in  a  reclassification 
petition.  FDA  also  identified  the 
document  "Class  II  Special  Controls 
Guidance  Document:  Endolymphatic 
Shunt  Tube  with  Valve;  Draft  Guidance 
for  Industry'  and  FDA"  as  the  special 
control  capable  of  providing  reasonable 
assurance  of  safety  and  effectiveness  for 
this  device. 

Interested  persons  were  invited  to 
comment  on  the  draft  guidance  by 
November  13.  2001.  FDA  received  one 
comment.  The  comment,  from  the 
petitioner.  Hood  Laboratories,  strongly 
supported  the  draft  guidance  as  the 
proposed  special  control. 

FDA  has  since  revised  the  draft 
guidance  to  provide  to  manufacturers 
the  option  of  submitting  an  abbreviated 
510(k)  to  further  reduce  reguiaton,- 
burden. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  "Class  II  Special 
Controls  Guidance  Document: 
Endolymphatic  Shunt  Tube  with  Valve; 
Guidance  for  Industry-  and  FDA  "  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

III.  Electronic  Access 

In  order  to  receive  the  document 
"Class  II  Special  Controls  Guidance 
Document:  Endolymphatic  Shunt  Tube 
with  Valve;  Guidance  for  Industry-  and 
FDA"  via  vour  fax  machine,  call  the 
CDRH  Fac'ts-On-Demand  system  at  800- 
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899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  At  the  first  voice 
prompt,  press  1  to  access  DSMICA 
Facts,  at  second  voice  prompt  press  2. 
and  then  enter  the  document  number 
(791)  followed  by  the  pound  sign  (#). 
Then  follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  a  home  page 
at  http://www.fda.gov/cdrh  on  the 
Internet  for  easy  access  to  information 
that  may  be  downloaded  to  a  personal 
computer.  Updated  on  a  regular  basis, 
the  CDRH  home  page  includes  device 
safety  alerts;  Federal  Register  reprints: 
information  on  premarket  submissions, 
including  lists  of  approved  applications 
and  manufacturers'  addresses;  small 
manufacturers'  assistance;  information 
on  video  conferencing  and  electronic 
submissions;  Mammography  Matters, 
and  other  medical  device  oriented 
information.  The  CDRH  home  page  also 
includes  the  document  "Class  II  Special 
Controls  Guidance  Document; 
Endolymphatic  Shunt  Tube  with  Valve; 
Guidance  for  Industry-  and  FDA"  which 
may  be  accessed  at  http://www.fda.gov/ 
cdrh/ode/guidance/791.html.  A  search 
capability  for  all  guidance  documents 
may  be  found  at  http://www.fda.gov/ 
cdrh/guidance.html.  Guidance 
documents  are  also  available  on  the 
Dockets  Management  Branch  Internet 
site  at  http://www.fda.gov/ohrms/ 
dockets. 

Dated:  April  15.  2002. 
.  Linda  $■  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-10427  Filed  4-26-02;  8:45  am] 
BiLUNG  COD€  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Special  Projects  of 
Regional  and  National  Significance; 
Siclcie  Cell  Disease  and  Newt>orn 
Screening  Program 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $3.6 
million  in  fiscal  year  (FY)  2002  funds  is 
available  to  fund  (1)  a  single  cooperative 
agreement  with  a  national  sickle  cell 
disease  organization  for  a  national 


coordinating  center,  and  (2)  up  to  15 
grants  for  community-based  sickle  cell 
disease  projects  to  enhance  the  Sickle 
Cell  Disease  and  Newborn  Screening 
program  through  provision  of  outreach 
and  counseling  efforts.  Eligibility  is 
open  to  any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450(b)).  Awards  will  be  made  under  the 
program  authority  of  section  501(a)(2)  of 
the  Social  Securitv  Act,  the  Maternal 
and  Child  Health  (MCH)  Federal  Set- 
Aside  Program  (42  U.S.C.  701(a)(2)).  or 
'SPRANS.  "  Funds  for  these  awards 
were  appropriated  under  Public  Law 
107-116.  Up  to  $750,000  will  be 
available  for  one  cooperative  agreement; 
up  to  $2.87  million  will  be  available  for 
community-based  grants.  Awards  are 
made  for  a  grant  period  of  one  year. 
DATES:  Applicants  for  this  program  are 
expected  to  notify  the  Maternal  and 
Child  Health  Bureau  (MCHB)  by  May 
20,  2002.  Notification  of  intent  to  apply 
can  be  made  in  one  of  three  ways: 
telephone:  301^43-1080;  email 
cdiener@hrsa.gov:  mail.  MCHB,  HRSA; 
Division  for  Children  with  Special 
Health  Care  Needs,  Parklawn  Building, 
Room  18A-19;  5600  Fishers  Lane; 
Rockville.  MD  20857.  The  deadline  for 
receipt  of  applications  is  June  29,  2002. 
Applications  will  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date.  The 
projected  award  date  is  September  1, 
2002. 

ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123  (1-877- 
HRSA-123)  beginning  April  29,  2002,  or 
register  on-line  at:  http://www.hrsa.gov 
/,  or  by  accessing  http://www.hrsa.gov/ 
g_order3.htm  directly.  This  program 
uses  the  standard  Form  PHS  5161-1 
(rev.  7/00)  for  applications  (approved 
under  OMB  No.  0920-0428).  Applicants 
must  use  the  appropriate  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  93.1  lOA  when  requesting 
application  materials.  The  CFDA  is  a 
Government  wide  compendium  of 
enumerated  Federal  programs,  projects, 
services,  and  activities  that  provide 
assistance.  All  applications  should  be 
mailed  or  delivered  to:  Grants 
Management  Officer  (MCHB),  HRSA 
Grants  Application  Center,  901  Russell 
Avenue.  Suite  450,  Gaithersburg  MD. 
telephone:  1-877-HRSA-123  (477- 
2123).  e-mail:  hrsagac@hrsa.gov. 

This  application  guidance  and  the 
required  form  for  the  Sickle  Cell  Disease 
and  Newborn  Screening  grant  program 
may  be  downloaded  in  either 


WordPerfect  6.1  or  Adobe  Acrobat 
format  (.pdf)  from  the  MCHB  HomePage 
at  http://www.mchb.hrsa.gov/.  Please 
contact  Joni  Johns  at  301/443-2088  or 
jjohns@hrsa.gov/,  if  you  need  technical 
assistance  in  accessing  the  MCHB  Home 
Page  via  the  Internet. 

"This  announcement  will  appear  on 
the  HRSA  Home  Page  at:  http:// 
urww.hrsa.gov/.  Federal  Register  notices 
are  found  by  following  instructions  at: 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  A.  Lloyd-Puryear,  M.D..  Ph.D. 
301-443-1080.  e-mail: 
mpuryear@hrsa.gov  (for  questions 
specific  to  project  activities  of  the 
program,  program  objectives,  or  the 
Letter  of  Intent  described  above);  and 
Jacquelyn  Whitaker.  301/443-1440;  e- 
mail.  jwhitaker@hrsa.gov  (for  grants 
policy,  budgetary,  and  business 
questions). 

SUPPLEMENTARY  INFORMATION: 
Program  Background  and  Objectives 

Sickle  cell  disease  (SCD)  is  an 
inherited  red  blood  cell  condition 
characterized  primarily  by  chronic 
anemia  and  periodic  episodes  of  pain. 
In  affected  individuals,  the  abnormal 
red  blood  cells  break  easily  and  clog 
blood  vessels  to  block  blood  flow  to 
organs  and  tissues.  This  process  results 
in  anemia,  periodic  pain  episodes,  and 
ultimately  can  damage  tissues  and  vital 
organs  and  lead  to  increased  infections 
and  early  death.  In  the  United  States, 
most  cases  of  SCD  occur  among  people 
of  African  ancestries.  People  of 
Mediterranean.  Middle  Eastern,  and 
Indian  backgroimd  are  also  affected.  It  is 
estimated  that  more  than  2  million 
Americans  have  the  sickle  cell  trait  and 
over  70,000  have  the  disease.  Annually 
approximately  1.000  newborns  are 
identified  wiUi  the  disease  through  state 
newborn  screening  programs. 

Early  diagnosis  of  SCD  is  critical  so 
that  children  who  have  the  condition 
can  receive  proper  interventions. 
Newborn  screening  for  SCD  followed  by 
parental  health  education,  enrollment  in 
comprehensive  care,  initiation  of 
penicillin  prophylaxis  and  anti- 
pneumococcal  vaccination  within  the 
first  two  months  of  life  can  prevent 
death  from  severe  infections. 

The  Federal  MCHB  has  long 
recognized  the  significance  of  SCD.  In 
the  mid  1960s.  MCHB  developed  and 
disseminated  SCD  educational  materials 
nationally.  Following  passage  of  the 
National  Sickle  Cell  Anemia  Control  Act 
in  1972.  MCHB,  with  initial  funding 
from  the  National  Institutes  of  Health 
(NIH),  provided  support  for  community 
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based  sickle  cell  clinics  to  conduct 
testing,  counseling,  and  education.  In 
the  mid  1980s,  the  Federal  MCHB 
supported  the  development  and 
implementation  of  State  newborn 
screening  programs  for  SCD.  By  1990, 
30  States  and  jurisdictions  had 
implemented  programs  with  direct 
Federal  support.  Although  most  States 
and  jurisdictions  currently  have  State 
wide  screening  programs,  the  1987 
Consensus  Development  Conference  on 
Newborn  Screening  for  Sickle  Cell  and 
Other  Hemoglobinopathies 
recommendation  for  universal  screening 
has  not  been  realized. 

All  State  SCD  screening  programs 
include  a  follow-up  component.  Some, 
however,  fall  short  of  the  guidelines 
recommended  by  the  Council  of 
Regional  Networks  for  Genetic  Services 
(CORN).  There  are  infants  with  SCD 
who  do  not  enter  into  appropriate 
programs  of  comprehensive  care  and  do 
not  receive  the  requisite  interventions. 
Further,  follow-up  of  infants  v«th  sickle 
cell  trait  or  carriers  is  sub-optimal. 
While  the  benefit  of  carrier  notification 
leads  to  increased  knowledge  for  the 
affected  infant's  family,  problems  of 
misunderstanding  (infant  with  the  trait 
perceived  as  defective),  stigmatization, 
and  issues  of  paternity  can  also  result 
from  carrier  notification.  It  is  thus 
imperative  that  trait  notification  and 
counseling  be  undertaken  with 
sensitivity  and  acciaracy.  In  many  State 
SCD  programs,  parents  are  notified  of 
the  carrier  infant's  abnormal  test  results 
but  are  left  on  their  own  to  seek 
education,  genetic  counseling,  and 
testing.  Many  parents  do  not  receive 
counseling  and  testing. 

Just  as  important  as  follow-up  in  a 
SCD  program  is  the  education 
component.  Patients  and  families  need 
to  remain  well  informed  and  be 
empowered  as  active  participants  in 
service  delivery.  State  SCD  programs 
need  to  enlist  partners  in  this  effort, 
including  primary  care  providers, 
subspecialists,  and  community-based 
support  organizations.  In  some 
communities,  the  staff  of  the 
community-based  organization  can 
meike  the  initial  contact  with  the 
affected  family  and  maintain  subsequent 
contact  and  provide  support  and 
education. 

Authorization 

Section  501(a)(2)  of  the  Social 
Security  Act  (42  U.S.C.  701(a)(2)). 

Purpose 

The  purpose  of  the  Sickle  Cell  Disease 
and  Newborn  Screening  Program  is  to 
support  newborns  diagnosed  with  SCD 
or  trait  and  their  families,  relying  on 


partnerships  among  the  State  newborn 
screening  programs,  community -based 
SCD  organizations,  comprehensive  SCD 
treatment  centers,  and  health  care 
professionals.  Specifically,  the  program 
will  enhance  the  follow  up  component 
of  State  SCD  screening  programs  and 
support  community-based  projects  that 
provide  SCD  related  education,  carrier 
counseling,  and  support  services. 

Through  a  cooperative  agreement,  a 
national  SCD  organisation  will  partner 
with  families,  community  based  SCD 
organizations,  health  care  professionals, 
State  agencies  and  MCHB,  and  assist  in 
the  coordination  and  implementation  of 
community-based  SCD  projects  funded 
by  this  initiative,  Further,  it  will 
provide  an  organizational  forum  for 
interaction  between  MCHB  and  the  SCD 
community  to  identify  and  prioritize 
issues  of  importance  to  the  SCD 
community. 

The  funded  community-based  SCD 
projects  will  partner  with  State  newborn 
screening  programs,  comprehensive 
sickle  cell  treatment  centers,  and  health 
care  professionals  to  provide  support  to 
infants  screened  positive  for  SCD  and 
trait  and  their  families;  as  well  as 
working  cooperatively  with  each  other 
and  the  funded  national  SCD 
organization  to  implement  a  model 
program  of  SCD  carrier  follow-up  to 
include  notification,  extended  family 
testing,  counseling  and  education  of 
affected  individuals  and  families. 

EligibiUty 

Under  SPRANS  project  grant 
regulations  at  42  CFR  part  51a. 3,  any 
public  or  private  entity,  including  an 
Indian  tribe  or  tribal  organization  (as 
defined  at  25  U.S.C.  450(b)).  is  eligible 
to  apply  for  grants  and  cooperative 
agreements  covered  by  this 
announcement.  Under  the  President's 
initiative,  community-based  and  faith- 
based  organizations  that  are  otherwise 
eligible  and  believe  they  can  contribute 
to  HRSA's  program  objectives  are  urged 
to  consider  this  initiative. 

Funding  Levels/Pro|ect  Periods 

The  administrative  and  funding 
instrument  to  be  used  for  the  national 
SCD  coordinating  center  will  be  a 
cooperative  agreement,  in  which 
substantial  MCHB  scientific  and/or 
programmatic  involvement  with  the 
awardee  is  anticipated  during  the 
performance  of  the  project.  Under  the 
terms  of  this  cooperative  agreement,  in 
addition  to  the  required  monitoring  and 
technical  assistance.  Federal 
responsibilities  will  include: 

(1)  Provision  of  services  of 
experienced  federal  personnel  as 
participants  in  the  planning  and 


development  of  all  phases  of  this 
activity'. 

(2)  Participation,  as  appropriate,  in 
meetings  conducted  during  the  period 
of  the  cooperative  agreement. 

(3)  Ongoing  review  and  concurrence 
with  activities  and  procedures  to  be 
established  and  implemented  for 
accomplishing  the  scope  of  work. 

(4)  Participation  in  the  preparation  of 
project  information  prior  to 
dissemination. 

(5)  Participation  in  the  presentation  of 
information  on  project  activities 

(6)  Assistance  with  the  establishment 
of  contacts  with  Federal  and  State 
agencies,  MCHB  grant  projects,  and 
other  contacts  that  may  be  relevant  to 
the  project's  mission;  and  referrals  to 
these  agencies. 

Up  to  $750,000  will  be  used  to  fund 
the  national  coordinating  center  through 
a  cooperative  agreement.  Up  to  $2.87 
million  will  be  used  to  fund  up  to  15 
community-based  grants  within  the 
program.  Grantees  will  be  expected  to 
work  cooperatively  with  the  national 
coordinating  center  also  described  in 
this  announcement.  All  awards  will  be 
made  for  one  year. 

Funding  Priorities 

Funding  priority  for  the  cooperative 
agreement  will  be  given  to  an 
established  national  SCD  organization 
with  clearly  demonstrated  expertise  and 
national  capacity  for  addressing  issues 
relevant  to  SCD  patients  and  their 
families  and  in  which  community-based 
programs  play  an  integral  role  in  its 
mission. 

Funding  priority  for  community- 
based  grants  will  be  given  to  existing 
local  community -based  SCD 
organizations  meeting  one  of  following 
two  priority  factors: 

(1)  A  collaborative  relationship  with 
the  State  Title  V  and  newborn  screening 
program  and  a  partnership  with  a  local 
comprehensive  sickle  cell  treatment 
center;  or 

(2)  Participation  in  a  cooperative 
relationship  with  the  national  SCD 
coordinating  center  and  fellow  grantees 
funded  by  this  initiative  to  collect 
information  and  standardize  the 
education  and  counseling  to  be  offered 
by  the  network  of  local,  community- 
based  projects. 

An  applicant  meeting  one  of  these 
priority  factors  will  be  given  a  5  point 
favorable  adjustment  to  the  ranking 
score  assigned  to  that  application,  on  a 
100  point  scale.  There  is  a  maximum  of 
2  awards  per  State. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  guidance  will  be 
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evaluated  by  an  objective  review  panel 
specifically  convened  for  this 
solicitation  and  in  accordance  with 
HRSA  grants  management  policies  and 
procedures. 

Cooperative  agreement  applications 
will  be  reviewed  using  the  following 
criteria: 

1.  Understanding  of  the  problem, 
solutions,  and  desired  outcome: 

2.  Quality  of  the  proposal  for  the 
coordination  and  support  to  be  provided 
to  the  community-based  SCD  projects  to 
be  funded  by  MCHB  under  this 
initiative; 

3.  Collaboration  between  the 
organization  and  State  newborn 
screening  programs  and  sickle  cell 
treatment  centers  and  health  care 
professionals; 

4.  Infrastructure,  including  sound 
administrative  and  management 
components,  necessary  to  cany  out  the 
proposed  activities: 

5.  Expertise  and  experience  of  the 
project  staff; 

6.  Budget  request  to  be  commensurate 
with  the  proposed  activities  and  well 
justified; 

Applications  for  community-based 
grants  will  be  evaluated  using  the 
following  criteria: 

1.  Experience  in  providing  outreach, 
education,  and  support  to  parents  of 
newborns  determined  by  newborn 
screening  to  have  SCD  or  sickle  cell 
trait: 

2.  Willingness  to  engage  in  a 
collaborative  relationship  with  the  State 
newborn  screening  program  and  a 
comprehensive  sickle  cell  treatment 
center: 

3.  Willingness  to  participate  in  a 
cooperative  relationship  with  the 
national  SCD  organization  and  fellow 
grantees  funded  by  this  initiative  to 
collect  information  and  standardize  the 
education  and  counseling  to  be  offered 
by  the  grantees; 

4.  Quality  of  plan  for  collaboration 
with  partners  and  conduct  of  outreach, 
education,  and  counseling  activities; 

5.  Infrastructure,  including  sound 
administrative  and  management 
components,  necessary  to  cany  out  the 
proposed  plan; 

6.  Budget  request  to  be  commensurate 
with  the  proposed  plan  and  well 
justified; 

Additional  criteria  may  be  used  to 
review  and  rank  applications  for  this 
competition.  Any  such  criteria  will  be 
identified  in  the  program  guidance 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  in  addition  to 
those  referenced  above.  Also,  to  the 
extent  that  regulatory  review  criteria 
generally  applicable  to  all  Title  V 


programs  (at  42  CFR  part  51a)  are 
relevant  to  this  specific  project,  such 
factors  will  be  taken  into  account. 

Paperwork  Reduction  Act 

0MB  approval  for  any  data  collection 
in  connection  with  this  cooperative 
agreement  will  be  sought,  as  required 
under  the  Paperwork  Reduction  Act  of 
1995. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  0MB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424). 

(b)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  MCH  Federal  Set-Aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

Dated:  April  23,  2002. 
)ane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  02-10429  Filed  4-26-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Special  Projects  of 
Regional  and  National  Significance; 
Oral  Health  Program 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
aimounces  that  approximately  $350,000 
in  fiscal  year  (FY)  2002  funds  is 
available  to  fund  one  competitive  grant 
to  establish  a  new  National  Maternal 
and  Child  Oral  Health  Resource  Center 
(NMCOHRC).  This  new  center  is 
intended  to  continue,  in  part,  activities 
carried  out  by  an  earlier  oral  health 
resource  center  funded  by  the  Maternal 
and  Child  Health  Bureau  (MCHB).  The 
purpose  of  the  NMCOHRC  is  to  collect 
maternal  and  child  oral  health 
information  and  materials  that  are  not 
readily  available  elsewhere,  and  make 
them  available  to  the  public  for  easy 
reference  and  retrieval  in  a  variety  of 
print  and  media  formats.  Eligibility  is 
open  to  any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b).  The  award  will  be  made  under 
the  program  authority  of  section 
501(a)(2)  of  the  Social  Security  Act,  the 
Maternal  and  Child  Health  (MCH) 
Federal  Set-Aside  Program  (42  U.S.C. 
701(a)(2)).  Fimds  for  this  award  were 
appropriated  imder  Public  Law  107- 
116.  The  award  will  be  made  for  a 
project  period  of  up  to  five  years. 
Funding  beyond  the  first  year  is  subject 
to  grantee  performance  and  the 
availability  of  funds. 
DATES:  Applicants  for  this  program  are 
requested  to  notify  MCHB  of  their  intent 
by  May  10,  2002.  Notification  of  intent 
to  apply  can  be  made  in  one  of  three 
ways:  telephone:  301-443-3449;  email: 
mnehring@hrsa.gov  or,  mail:  MCHB/ 
HRSA;  Division  for  Child,  Adolescent 
and  Family  Health;  Oral  Health 
Program;  Parklawn  Building,  Room 
18A-39;  5600  Fishers  Lane;  Rockville, 
MD  20857.  The  deadline  for  receipt  of 
applications  is  June  14,  2002. 
Applications  will  be  considered  "on 
time"  if  they  are  either  received  at  the 
Grants  Application  Center  on  or  before 
the  deadline  date  or  postmarked  on  or 
before  the  deadline  date.  The  projected 
award  date  is  September  1,  2002. 
ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
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telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123  (1-877- 
HRSA-123)  beginning  April  29.  2002.  or 
register  on-line  at:  http://www.hrsa.gov 
/ ,  or  by  accessing  http://www.hrsa.gov/ 
g_order3.htm  directly.  This  program 
uses  the  standard  Form  PHS  5161-1 
(rev.  7/00)  for  applications  (approved 
under  0MB  No.  0920-0428).  Applicants 
must  use  the  appropriate  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number  93.110AD  when  requesting 
application  materials.  The  CFDA  is  a 
Government  wide  compendium  of 
enumerated  Federal  programs,  projects, 
services,  and  activities  that  provide 
assistance.  All  applications  should  be 
mailed  or  delivered  to:  Grants 
Management  Officer  (MCHB).  HRSA 
Grants  Application  Center,  901  Russell 
Avenue,  Suite  450,  Gaithersburg,  MD 
20879,  telephone:  1-877-HRSA-123 
(477-2123),  e-mail:  hrsagac@hrsa.gov. 

This  application  guidance  and  the 
required  form  for  the  Oral  Health 
Program  may  also  be  downloaded  in 
either  WordPerfect  6.1  or  Adobe 
Acrobat  format  (.pdf)  from  the  MCHB 
Homepage  at  http:// 
www.mchb.hrsa.gov/.  Please  contact 
Joni  Johns  at  301-443-2088  or 
jjohns@hrsa.gov,  if  you  need  technical 
assistance  in  accessing  the  MCHB  Home 
Page  via  the  Internet. 

This  announcement  will  appear  on 
the  HRSA  Home  Page  at:  http:// 
www.hrsa.gov/.  Federal  Register  notices 
are  found  by  following  instructions  at: 
http://www.access.gpo.gov/su_docs/ 
aces/acesl  40.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  E.  Nehring  D.M.D.,  M.P.H..  301- 
443-3449,  e-mail:  mnehring@hrsa.gov 
(for  questions  specific  to  project 
activities  of  the  program,  program 
objectives,  or  the  Letter  of  Intent 
described  above);  and  Mona  Thompson, 
301/443-3429;  e-mail. 
mthompson@hrsa.gov  (for  grants  policy, 
budgetary,  and  business  questions). 
SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

Oral  health  means  more  than  just 
healthy  teeth.  In  addition  to  dental 
caries  and  periodontal  disease,  oral 
diseases  include  oral  and  pharyngeal 
cancers,  soft  tissue  lesions,  birth  defects 
such  as  cleft  lip  and  palate,  and  other 
disfiguring  or  painful  conditions  that 
require  professional  treatment.  Recent 
research  also  suggests  that  oral  diseases 
may  be  associated  with  heart  and  lung 
disease,  stroke,  low  birth  weight,  and 
prematurity. 

Despite  considerable  progress  made 
over  the  last  50  years,  oral  diseases 
remain  common  in  the  U.S. 


Furthermore,  the  burden  of  oral  disease 
is  not  uniformly  distributed  in  the 
population.  Minorities,  lower  income 
individuals,  and  those  who  are 
uninsured  are  disproportionately  more 
likely  to  suffer  from  untreated  oral 
disease.  Untreated  oral  disease  can 
affect  economic  productivity  and 
compromise  the  ability  to  work.  Pain 
and  suffering  due  to  untreated  oral 
disease  can  also  lead  to  problems  eating, 
speaking,  and  learning. 

At  a  workshop  on  oral  health  of 
mothers  and  children  sponsored  by  the 
Maternal  and  Child  Health  Bureau 
(MCHB)  in  September  1989,  participants 
urged  MCHB  to  play  a  greater  leadership 
role  in  addressing  the  oral  health  needs 
of  children  and  their  families,  and  serve 
as  the  national  leader  for  the  transfer  of 
information  regarding  children's  oral 
needs  and  services  between  State  MCH 
programs,  conmiunities,  academia  and 
the  Nation  in  general. 

In  particular,  concerns  were 
expressed  that  resource  and  information 
centers  focusing  on  oral  health  were 
verv'  limited  in  scope  and  number,  and 
none  were  focused  on  the  oral  health  of 
infants,  children,  adolescents  and  their 
families.  There  were  also  concerns  that 
information  and  materials  produced  by 
oral  health  programs  were  not  being 
collected  in  a  central  location  for  easy 
reference  and  retrieval,  and  were  not 
widely  available  to  help  States, 
communities,  MCH  programs  and 
professionals  serving  children  to 
develop,  implement,  and  evaluate 
programs  and  services. 

MCHB  responded  by  funding  an  Oral 
Health  Resource  Center  (OHRC)  in  1996 
to  begin  to  address  these  concerns.  The 
objectives  of  the  OHRC  were  to:  serve  as 
a  national  resource  focusing  on 
improving  the  oral  health  status  of 
infants,  children,  adolescents,  and  their 
families;  collect  information  on  oral 
health  programs  and  materials  produced 
by  oral  health  programs  (materials  not 
readily  available  elsewhere)  for  easy 
reference  and  retrieval;  research  and 
produce  oral  health  educational 
materials  in  print  and  electronic  format; 
and  widely  disseminate  information  and 
materials  in  print  and  electronic  format. 

The  new  NMCOHRC  is  intended  to 
continue  this  work,  and  to  assist  States 
and  communities  by  increasing 
awareness  of  oral  health  disparities  that 
exist  within  States  and  our  nation  as  a 
whole,  and  to  help  them  develop 
programs  to  address  disparities  and 
reduce  access  barriers  to  oral  health 
ser\'ices  for  women  and  children. 

Authorization 

Section  501(a)(2)  of  the  Social 
Security  Act,  42  U.S.C.  701(a)(2). 


Purpose 

The  purpose  of  the  National  Maternal 
and  Child  Oral  Health  Resource  Center 
is  to  serve  the  public  through: 
Identification  and  collection  of 
information  about  oral  health  programs 
and  initiatives;  and  provision  of 
gathered  information  and  materials  to 
health  professionals,  policy  makers, 
consumers,  and  others  to  assist  them  in 
improving  oral  health  services  for 
children,  adolescents  and  their  families. 
To  this  end.  it  will  be  necessan,-  for  the 
center  to  provide  information  and 
educational  resource  ser\'ices. 

Grantee  activities  are  expected  to 
include:  Collecting  and  dissemmatmg 
oral  health  program  materials  through 
print  and  electronic  media,  providing 
technical  assistance  to  States  and  to 
other  organizations,  collaboratmg  with 
other  HRSA/MCHB-supported  oral 
health  grantees  and  oral  health 
organizations,  facilitating 
communication  among  oral  health 
officials  and  consultants,  and  raising 
awareness  of  oral  health  services 
provided  by  other  grantees  to  States, 
communities  and  the  public  in  general. 

Eligibility 

Under  SPRANS  project  grant 
regulations  at  42  CFR  51a. 3.  any  public 
or  private  entity,  including  an  Indian 
tribe  or  tribal  organization  (as  defined  at 
25  U.S.C.  450(b)).  is  eligible  to  apply  for 
grants  and  cooperative  agreements 
covered  by  this  announcement.  Under 
the  President's  initiative,  faith-based 
organizations  that  are  otherwise  eligible 
and  believe  they  can  contribute  to 
HRSA's  program  objectives  are  urged  to 
consider  this  initiative. 

Funding  Level/Project  Period 

The  project  will  be  approved  for  a 
project  period  of  up  to  five  years.  Up  to 
S350.000  in  fiscal  year  (FY)' 2002  funds 
will  be  used  to  fund  the  first  year  of  this 
grant.  Funding  after  the  initial  year  is 
contingent  on  performance  and  the 
availability  of  funds. 

Review  Criteria 

Applications  that  are  complete  and 
responsive  to  the  guidance  will  be 
evaluated  by  an  objective  review  panel 
specifically  convened  for  this 
solicitation  and  in  accordance  with 
HRSA  grants  management  policies  and 
procedures. 

Grant  applications  will  be  reviewed 
using  the  following  criteria: 

1.  Estimated  costs  to  the  Government 
of  the  project  are  reasonable  considering 
the  level  and  complexity  of  activity  and 
the  anticipated  results; 

2.  Project  personnel  or  prospective 
fellows  are  well  qualified  by  training 
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and/or  experience  for  the  support 
sought,  and  the  applicant  organization 
has  adequate  facilities  and  manpower; 

3.  In  so  far  as  practical,  the  proposed 
activities  (scientific  or  other),  if  well 
executed,  are  capable  of  attaining 
project  objectives; 

4.  Project  objectives  are  capable  of 
achieving  the  specific  program 
objectives  defined  in  the  program 
announcement  and  the  proposed  results 
are  measurable; 

5.  The  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program; 

6.  In  so  far  as  practical,  the  proposed 
activities,  when  accomplished,  include 
plans  for  broad  dissemination. 

Additional  criteria  may  be  used  to 
review  and  rank  applications  for  this 
competition.  Any  such  criteria  will  be 
identified  in  the  program  guidance 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  in  addition  to 
those  referenced  above.  Also,  to  the 
extent  that  regulatory  review  criteria 
generally  applicable  to  all  Title  V 
programs  (at  42  CFR  51a)  are  relevant  to 
this  specific  project,  such  factors  will  be 
taken  into  account. 

Executive  Order  12372 

The  MCH  Federal  Set-Aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 


Dated:  April  19,  2002. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  02-10428  Filed  4-26-02;  8:45  am] 

BILLING  CODE  4165-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Graduate  Student 
Training  Program  Applications 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Graduate 
Partnerships  Program/OIR/OD/,  the 
National  Institutes  of  Health  (NIH)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
and  approval  of  the  information 
collection  listed  below.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
Thursday,  October  4,  2001,  page  50659- 
50660  and  allowed  60-days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  Graduate  Student  Training 
Programs  Application.  Type  of 

Estimates  of  Hour  Burden 


Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
The  information  gathered  in  the 
Graduate  Student  Training  Programs 
application  will  enable  the 
identification  and  evaluation  of 
graduate  students  interested  in 
performing  their  dissertation  research  in 
the  NIH  Intramural  Research  Program 
laboratories  (NIH-IRP).  Modeling 
university  applications  for  admission 
into  graduate  programs,  the  Graduate 
Student  Training  Program  application 
contains  several  sections  that  will  aid 
the  NIH  admission  committee's 
identification  and  evaluation  of  each 
graduate  student.  Specific  areas 
required  to  evaluate  a  candidate  include 
the  following:  contact  information, 
citizenship  status,  identification  of 
programs  to  which  the  student  wishes  to 
apply,  students'  graduate  university 
information  and  undergraduate 
university  information,  standardized 
examination  scores,  references  and 
letters  of  recommendation,  proposed 
NIH  advisor  information,  University 
advisor  information,  research  interests, 
career  goals,  and  proposed  research  in 
NIH  IRP.  Ethnicity  and  gender  are 
additional  optional  information  used  to 
evaluate  the  GPP  recruiting  abilities  and 
compliance  with  federal  regulations. 
Frequency  of  Response:  Once.  Affected 
Public:  Individuals.  Type  of 
Respondents:  Students  pursuing  an 
advanced  degree,  Ph.D.,  and  would  like 
to  perform  their  dissertation  research  in 
the  NIH  Intramural  Research  Program 
laboratories.  The  annual  reporting 
burden  is  displayed  in  the  following 
table: 


Type  of  respondents 

Estimated 
numlser  of  re- 
-  spondents 

Estimated 
number  of  re- 
sponses per 

respondent 

Average  bur- 
den hours  per 
response 

Estimated  total 
annual  burden 
hours  re- 
quested 

^tiiHont  Annlirjitinn  to  Ciin-pnt  Graduate  Student  Proarams      

250 

500 

750 

2250 

1 
1 
1 

1 

0.50 
0.50 
0.50 
0.25 

125 

^tiirtpnt  Annliratinn  tn  Firturp  Graduate  Student  Proarams         

250 

Collection  &  Submission  of  Hardcopy  Documents 

Recommendations  f750  x  3)              ; 

375 
563 

Totals  

3750 

1313 

Estimate  of  Capital  Costs,  Operating  Costs,  and/or  Maintenance  Costs  are  displayed  in  the  following  table: 

EsTiiviATE  OF  Annual  Cost  to  the  Federal  Government  . 


Annualized  capital,  start-up  cost 

Information  Collection  

Application  Design,  Development,  Testing  .... 

Total  


Amount 


$0  00 
12,000.00 


$12,000.00 


Operational/maintenance  &  purchase  components 

Trouble-shooting  and  monitoring  fees  

Maintenance 

Total  


Amount 


$2000.00 
1000.00 


$3,000.00 
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Estimate  of  Other  Total  Annual  Cost 
Burden.  $15,000.00. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessarv  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  0MB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget. 
Office  of  Regulatory"  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Patty  McCarthy,  Program  Coordinator, 
Graduate  Partnerships  Program, 
National  Institutes  of  Health,  10  Center 
Drive,  Building  10/Room  1C129, 
Bethesda,  Maryland  20892-1153,  or  call 
301-594-9603  or  E-mail  your  request, 
including  your  address  to: 
mccarthy@od.nih.gov. 

Conunents  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 

Dated:  April  18,  2002. 
Michael  M.  Gottesman, 

Deputy  Director  of  Intramural  Research, 
National  Institutes  of  Health. 
[FR  Doc.  02-10415  Filed  4-26-02;  8.45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Centers  of  Excellence  in  Chemical 
Methodologies  and  Librarv  Development. 

Dafe.  lune  17-18.  2002. 

Time:  7  pm  to  7  pm. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Bethesda,  8120 
Wisconsin  .^venue.  Bethesda,  .MD  20814. 

Contact  Person:  Laura  K  Moen.  Phd..  Office 
of  Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  l.\S-13H, 
Bethesda,  MD  20892.  301-594-3998, 
moenl@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93,96, 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated;  April  19,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10414  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  whfth 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
6(12). 

Date:  April  23.2002. 

Time:  10  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  loseph  Kimm,  PhD. 
Scientific  Review  .administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5178 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93,393-93.396.  93.837-93.844, 
93.846-93,878,  93,892,  93,893.  National 
Institutes  of  Health,  HHS) 

Dated:  .^pril  19,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy 
IFR  Doc  02-10412  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor.'  Committee  Act.  as 
amended  (5  US.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6],  Title  5  U,S,C,. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv'  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
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applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
Special  Study  Section-X  (20). 

£)afe.- May  22-23.2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Holiday  inn.  201  S.  Shackleford 
Road,  Little  Rock.  AR  72211. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl- 
Special  Study  Section-W  (45). 

Date:  May  22,  2002. 

Time;  10  a.m  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Dharam  S.  Dhindsa,  DVM. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1174,  dhindsad@csr.nib.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  19.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
(FR  Doc.  02-10413  Filed  4-26-02;  8:45  am] 

BILUNG  C006  41 40-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4556-N-18] 

Privacy  Act  of  1974;  Establishment  of 
a  New  System  of  Records 

agency:  Office  of  the  Chief  Information 

Officer,  HUD. 

ACTION:  Notification  of  the 

Establishment  of  a  new  system  of 

records. 

SUMMARY:  Piu-suant  to  the  provision  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  the  Department  of  Housing 
and  Urban  Development  developed  the 
Public  and  Indian  Housing  (PIH) 
Information  Center  (PIC).  This  system 
combines  several  individual  PIH 
business  systems  into  one  integrated 
system.  The  PIH  systems  now  exist  in 
one  environment,  enabling  users  access 
to  a  wealth  of  data  without  signing  onto 
multiple  systems.  PIC  incorporates  the 


former  Integrated  Business  System 
(IBS);  Multifamily  Tenant 
Characteristics  System  (MTCS), 
previously  released  on  October  1, 1999; 
and  Capital  Fund  Verification  System 
(FOCVS).  It  also  incorporates  new 
functionality  such  as  the  Building  and 
Unit  Inventory;  Section  8  Management 
Assessment  Program  (SEMAP);  and  Risk 
Assessment. 

PIH  developed  a  state  of  the  art 
system  to  improve  the  submission  of 
information  to  HUD  from  the  Office  of 
Public  and  Indian  Housing  program 
participants.  PIC  facilitates  more  timely 
and  accurate  exchanges  of  data  between 
public  housing  agencies  (PHAs)  and 
HUD  Offices. 

PIC  contains  building  and  unit 
details,  PHA  program  information, 
financial  and  budgetary  data,  and  family 
records  with  demographic,  rent,  and 
income  details. 

This  system  of  records  also  supports 
the  administration  of  programs  for 
families  receiving  housing  assistance 
from  HUD  by  those  entities  that 
administer  HUD's  rental  assistance 
programs.  Entities  that  administer 
HUD's  rental  assistance  programs 
include:  PHAs,  Indian  Tribes,  state 
agencies,  and  Tribally  Designated 
Housing  Entities  participating  in  the 
Section  8  Program. 
SYSTEM  SECURrrY  MEASURES:  The 
integrity  and  availability  of  data  in  PIC 
are  important.  Much  of  the  data  needs 
to  be  protected  from  unanticipated  or 
unintentional  modification.  HUD 
restricts  the  use  of  this  information  to 
HUD  approved  officials  and  PHAs;  thus, 
the  data  is  protected  accordingly.  As  a 
part  of  HUD's  oversight  responsibility, 
the  collected  data  in  PIC  is  used  to 
calculate  the  amount  of  subsidy 
authorized  and  disbursed  to  PHAs  to 
monitor  PHAs'  overall  performance  and 
use  of  HUD  funds. 

Vulnerabilities  and  corresponding 
security  measures  include:  (1)  Multi- 
user access — access  to  the  PIC  system  is 
controlled  using  PIC's  Security  module. 
This  module  controls  a  user's  access  to 
particular  modules,  update  access,  read- 
only access,  and  approval  access  based 
on  the  user's  role  and  security  access 
level;  (2)  unauthorized  system  access — 
unauthorized  access  is  reduced  by 
restricting  access  by  job  function  and  by 
the  use  of  user  identifications  (User  IDs) 
and  passwords.  User  IDs  will  also  be 
utilized  to  identify  transactions  by 
users;  (3)  inaccurate  and  incomplete 
data — inaccurate  and  incomplete  data 
are  identified  and  eliminated  with 
extensive  edits,  (4)  data  corruption/ 
destruction — there  are  limited  user  IDs 
that  will  have  update  rights  to  the 


production  server/databases.  This  will 
greatly  reduce  the  risk  of  data 
destruction  or  corruption,  (5)  multi-user 
processing — PIC  utilizes  reactive 
locking  (which  is  an  algorithm 
implemented  in  database  management 
software  so  that  multiple  users  cannot 
update  the  same  data  at  the  same  time). 
DATA  QUALtTY:  PHAs  enter  management, 
building,  imit,  and  family  information 
into  PIC.  Family  information  includes 
the  families'  names,  social  seciuity 
numbers  (SSN),  and  dates  of  birth. 
When  a  PHA  submits  family  data  to  PIC, 
the  system  will  verify  whether  or  not 
the  SSN  for  the  family's  head  of 
household  exists  in  PIC.  If  the  SSN  does 
exist  in  PIC,  but  is  actively  associated 
with  another  PHA,  the  PHA  will  receive 
an  error  message  that  states  that  the 
family's  SSN  currently  exists  in  PIC. 
The  error  message  will  also  list  the  PHA 
that  houses  the  family. 

If  PHA  A  submits  a  SSN  to  PIC,  and 
the  next  day  PHA  B  submits  the  same 
SSN,  PHA  B  will  receive  a  message  that 
the  family's  SSN  currently  exists  in  PIC. 

PHA  B  will  verify  the  individual's 
social  security  number  for  accuracy.  If 
the  SSN  is  correct,  PHA  B  may  call  the 
PHA  A  to  compare  families.  The  PHAs 
may  exchange  the  family  name,  SSN, 
and  date  of  birth  of  the  head  of 
household  to  determine  if  the  family 
currently  receives  benefits  from 
multiple  PHAs. 

This  social  security  number  search 
feature  was  established  to  help  HUD 
maintain  data  quality  and  integrity  and 
to  support  one  of  its  strategic  objectives 
to  prevent  fi-aud  and  abuse.  This  search 
feature  will  (1)  help  confirm  that  those 
families  entitled  to  benefits  receive 
benefits,  (2)  assist  in  limiting  the 
duplication  of  benefits,  and  (3)  help 
prevent  the  false  application  for 
benefits,  thereby  ensuring  data  quality. 
In  addition,  PIC  will  receive  income 
data  from  state  wage-information 
collection  agencies  (SWICAs),  one  or 
more  private  vendors  and,  the  Social 
Security  Administration.  This  will 
allow  PHAs  to  verify  the  income  of 
applicants  and  tenants  at  the  time  of 
occupancy  and  at  re-certification. 
DATES:  Effective  Date:  This  proposal 
shall  become  effective  without  further 
notice  on  May  29,  2002  unless 
comments  are  received  during  or  before 
this  period  which  would  result  in  a 
contrary  determination. 

Comments  Due  Date:  May  29,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
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Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  telephone  number  (202) 
708-2374.  Regarding  records 
maintained  in  Washington.  DC.  contact; 
Johnson  Abraham,  Deputy  Assistant 
Secretary  for  Administration  and  Budget 
in  the  Office  of  Public  and  Indian 
Housing  and  PIC  Project  Manager, 
telephone  number  (202)  708-0440.  [The 
above  are  not  toll  free  numbers.)  A 
telecommunications  device  for  hearing 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Ser\'ices).  (This  is  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  notice  is  given  that 
HUD  proposes  to  establish  a  new  system 
of  records  identified  as  the  Public  and 
Indian  Housing  Information  Center  (PIC) 
P113. 

Title  5  U.S.C  552a(e)(4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  systems.  The  new  system 
report  was  submitted  to  the  Office  of 
Management  and  Budget  (0MB),  the 
Senate  Committee  on  Governmental 
Affairs  and  the  House  Committee  on 
Government  Reform  pursuant  to 
paragraph  4c  of  Appendix  1  to  0MB 
Circular  No.  A-130.  "Federal 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  July  25, 
1994  (59  FR  37914). 

Accordingly,  this  notice  establishes  a 
new  system  of  records  and 
accompanying  routine  uses  to  be 
submitted  and  accessed  in  the 
management  of  housing  programs  of  the 
Office  of  Public  and  Indian  Housing. 

Authority:  5  U.S.C.  552a;  88  Stat.  1896:  42 
U.S.C.  3535(d). 

Dated:  April  22,  2002. 
Gloria  R.  Parker. 

Chief  Information  Officer. 

HUD/PIH-4 
SYSTEM  NAME: 

Public  and  Indian  Housing 
Information  Center  (PIC). 

SYSTEM  LOCATIONS: 

The  files  will  be  maintained  at  the 
following  location:  U.  S.  Department  of 
Housing  and  Urban  Development,  451 


7th  Street  SW.,  Washington,  DC  20410. 
Lockheed  Martin  Corporation,  located  at 
4701  Forbes  Blvd.,  Lanham,  MD  20706. 
will  monitor  access  of  any  encrypted 
files  containing  social  security  and  rent 
information  (subject  to  the  provisions  of 
26  U.S.C.  6103). 

categories  of  individuals  covered  by  the 
system: 

Families  receiving  rental  housing 
assistance  via  programs  administered  by 
the  Department  of  Housing  and  Urban 
Development,  state  agencies.  Indian 
Tribes,  Tribally  Designated  Housing 
Entities  participating  in  the  Section  8 
program,  PHAs  and/or  owners  and 
management  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  automated 
building,  unit,  and  family  composition, 
income,  and  rent  data  obtained  from 
PHAs.  The  system  of  records  contains — 
identification  information  such  as 
names  and  social  security  numbers  for 
individuals  6  years  and  older;  alien 
registration  information;  address  and 
tenant  unit  numbers:  financial  data  such 
as  income,  adjustments  to  income, 
tenant  family  composition 
characteristics  such  as  family  size,  sex 
of  family  members,  information  about 
the  family  that  would  qualify  them  for 
certain  adjustments  or  for  admission  to 
a  project  limited  to  a  special  population 
(e.g.,  elderly,  handicapped,  or  disabled); 
relationships  of  members  of  the 
household  to  the  head  of  household 
(e.g.,  spouse,  child);  preferences 
applicable  to  the  family  at  admission; 
income  status  at  admission;  race  and 
ethnicity  of  household  members;  unit 
characteristics  such  as  number  of 
bedrooms;  geographic  data  obtained  by 
the  PHA;  data  obtained  from  third 
parties  to  verify  data  supplied  by  an 
applicant  or  tenant  to  determine 
eligibility  or  level  of  assistance;  data 
obtained  from  a  state  wage  information 
collection  agency  on  wages  and  claim 
information;  and  information  on  the 
results  of  the  follow-up  phase  of  owner 
verifications  or  a  computer  match  of 
tenant  income  (i.e..  dollar  amount  of 
overpaid  assistance,  amount  repaid, 
prosecution,  termination  of  assistance, 
and  termination  of  tenancy). 

Also  included  in  PIC  are  records  on 
contractual  agreements  (e.g.,  obligations, 
payments,  contract  terms),  financial 
information,  and  personal  data  (e.g., 
neunes,  addresses,  taxpayer 
identification  numbers/  social  security 
numbers)  for  PHAs  and/or  owners  and 
management  agents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pursuant  to  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 


of  1988  and  Section  303{i)  of  the  Social 
Security  Act,  HUD  and  HUD-funded 
public  housing  authorities  may  request 
wage  and  claim  data  from  State  Wage 
Information  Collection  Agencies 
(SWICAs)  responsible  for  administering 
state  unemployment  laws  On  October 
1.  1994.  Section  542(a)(1)  of  HUD's  1998 
Appropriation  Act.  eliminated  a  sunset 
provision  to  Section  303(i)  of  the  Social 
Security  Act,  effectively  making 
permanent  the  authority  requiring  state 
agencies  to  disclose  wage  and  claim 
information  to  HUD  and  public  housing 
agencies.  The  Housing  and  Community 
Development  Act  of  1987  authorizes 
HUD  to  require  applicants  for  and 
participants  in  (as  well  as  members  of 
their  households  six  years  of  age  and 
older)  HUD  administered  rental  housing 
assistance  programs  to  disclose  to  HUD 
their  social  security  numbers  as  a 
condition  of  initial  or  continuing 
eligibility  for  participation  in  these  HUD 
programs  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (Budget 
Reconciliation  Act)  authorizes  HUD  to 
request  from  the  Social  Security 
Administration  federal  tax  data  as 
prescribed  in  section  6103  (1)(7)  of  title 
26  of  the  United  States  Code  (Internal 
Revenue  Code), 

PURPOSES: 

The  primary  purpose  of  the  PIC  is  to 
allow  PHAs  to  electronically  submit 
information  to  HUD  that  is  related  to  the 
administration  of  HLTI's  Public  and 
Indian  Housing  programs.  The  first 
component  of  PIC  was  successfully 
implemented  on  December  15.  1999, 
PIC  provides  automated  interactive 
support  in  an  IIS/MTS/SQL  Server 
environment  for  the  Office  of  Public  and 
Indian  Housing  staff.  It  collects  data  for 
PIH  operations,  including  data 
submitted  via  the  Internet  from  HUD's 
field  offices  and  HUD's  business 
partners,  and  accurately  tracks  activities 
and  processes.  PIC  also  helps  to  increase 
sharing  of  information  throughout  the 
Office  of  Public  and  Indian  Housing, 
which  improves  staff  awareness  of 
activities  related  to  the  administration 
of  HUD-subsidized  housing  programs. 
PIC  is  a  flexible,  scaleable.  Internet- 
based  integrated  system,  which  enables 
PHA  users  and  HUD  personnel  to  access 
a  common  database  of  PHA  information 
via  their  web  browser.  PIC  will  aid  HLTD 
and  entities  that  administer  HUD's 
assisted  housing  programs  in;  (a) 
Increasing  the  effective  distribution  of 
rental  assistance  to  individuals  that 
meet  the  requirements  of  Federal  rental 
assistance  programs,  (b)  detecting 
abuses  in  assisted  housing  programs,  (c) 
taking  administrative  or  legal  actions  to 
resolve  past  abuses  of  assisted  housing 
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programs,  (d)  deterring  abuses  by 
verifying  the  income  of  applicants  and 
tenants  at  the  time  of  occupancy  and  at 
re-certification  via  the  use  of  electronic 
income  data  received  from  state  wage- 
information  collection  agencies 
(SWlCAs),  one  or  more  private  vendors 
and,  the  Social  Security  Administration, 
(e)  evaluating  the  effectiveness  of 
income  discrepancy  resolution  actions 
taken  by  PHAs,  owmers  and 
management  agents  for  HUD's  rental 
assistance  programs,  (f)  evaluating 
program  effectiveness,  (gj  improving  the 
reporting  rate,  (h)  forecasting  budgets, 
(i)  controlling  funds,  and  (j)  updating 
building  and  unit  data.  PIC  is  a 
management  information  system  that 
contains  tools  to  help:  (1)  distribute 
capital  and  operating  funds,  (2)  monitor 
the  Event  Tracking  System  (ETS)  by 
HUD  staff,  (3)  produce  management 
reports,  and  (4)  conduct  risk 
assessments. 

The  Pubhc  and  Indian  Housing 
Information  Center  (PIC)  serves  as  a 
repository  for  automated  information 
used  when  comparing  family  income 
data  reported — ^by  recipients  of  Federal 
rental  assistance — to  income  data 
received  from  external  sources  (e.g., 
SWICAs,  SSA,  etc.).  Records  in  PIC  are 
subject  to  use  in  authorized  and 
approved  computer  matching  programs 
regulated  under  the  Privacy  Act  of  1974, 
as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDmG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  the  uses  cited  in  the 
section  of  this  document  titled 
"Purposes",  other  routine  uses  may 
include: 

1.  To  federal,  state,  and  local  agencies 
(e.g.,  state  agencies  administering  the 
state's  unemployment  compensation 
laws,  state  welfare  and  food  stamp 
agencies,  U.S  Office  of  Persormel 
Management,  U.S.  Postal  Service.  U.S. 
Department  of  Defense,  and  U.S.  Social 
Security  Administration) — to  verify  the 
accuracy  and  completeness  of  the  data 
provided,  to  verify  eligibility  or 
continued  eligibility  in  HUD's  rental 
assistance  programs,  and  to  aid  in  the 
identification  of  tenant  errors,  fraud, 
and  abuse  in  assisted  housing  programs 
through  HUD's  tenant  income  computer 
matching  program: 

2.  To  individuals  under  contract  to 
HUD  or  under  contract  to  another 
agency  with  funds  provided  by  HUD — 
for  the  preparation  of  studies  and 
statistical  reports  directly  related  to  the 
management  of  HUD's  rental  assistance 
programs,  to  support  quality  control  for 
tenant  eligibility  efforts  requiring  a 
random  sampling  of  tenant  files  to 


determine  the  extent  of  administrative 
errors  in  making  rent  calculations, 
eligibility  determinations,  etc.,  and  for 
processing  certifications/re- 
certifications; 

3.  To  Public  Housing  Agencies 
(PHAs) — to  verify  the  accuracy  and 
completeness  of  tenant  data  used  in 
determining  eligibility  and  continued 
eligibility  and  the  amount  of  housing 
assistance  received; 

4.  To  private  owners  of  assisted 
housing — to  verify  the  accuracy  and 
completeness  of  applicant  and  tenant 
data  used  in  determining  eligibility  and 
continued  eligibility  and  the  amount  of 
housing  assistance  received; 

5.  To  PHAs,  owners  and  management 
agents,  and  contract  administrators — to 
identify  and  resolve  discrepancies  in 
tenant  data; 

6.  To  the  Internal  Revenue  Service 
(IRS) — to  report  income  using  IRS  Form 
1099; 

7.  To  the  Social  Security 
Administration  and  Immigration  and 
Naturalization  Service — to  verify  alien 
status  and  continued  eligibility  in 
HUD's  rental  assistance  programs;  and 
8. To  researchers  affiliated  with 
academic  institutions,  with  not-for- 
profit  organizations,  or  with  federal, 
state  or  local  governments,  or  to  policy 
researchers — without  individual 
identifiers — name,  address,  social 
security  number — for  the  performance 
of  research  and  statistical  activities  on 
housing  and  community  development 
issues. 

POLICIES  FOR  STORING,  RETRIEVING,  AND 
DISPOSING  OF  SYSTEM  RECORDS 

STORAGE: 

Records  are  stored  manually  in  family 
case  files  and  electronically  in  office 
automation  equipment.  Records  are 
stored  on  HUD  computer  servers  for 
field  office  and  public  housing  agencies' 
access  via  the  Internet  to:  (1)  Obtain 
social  security  and  supplemental 
security  income  data  that  are  not  subject 
to  provisions  of  26  U.S.C.  6103;  and  (2) 
update  actions  taken  in  resolving 
income  discrepancies.  Software  in  PIC 
precludes  the  transfer  of  any  data 
subject  to  26  U.S.C.  6103  to 
unencrypted  media. 

RETRIEV  ability: 

Records  may  be  retrieved  by  manual 
or  computer  search  of  indices  by  the 
name  or  social  security  number  of  an 
existing  HUD  program  participant. 

SAFEGUARDS: 

Records  are  maintained  at  the  U.S. 
Department  of  Housing  and  Urban 
Development  in  Washington,  DC  with 
limited  access  to  those  persons  whose 


official  duties  require  the  use  of  such 
records.  Computer  files  and  printed 
listings  are  maintained  in  locked 
cabinets.  Computer  terminals  are 
secured  in  controlled  areas,  which  are  ■ 
locked  when  unoccupied.  Access  to 
automated  records  is  limited  to 
authorized  personnel  who  must  use  a 
password  system  to  gain  access.  HUD 
will  safeguard  the  SSN.  income,  and 
rent  information  obtained  pursuant  to 
26  U.S.C.  6103(1)(7)(A)  and  (B)  in 
accordance  with  26  U.S.C.  6103(p)(4) 
and  the  IRS's  "Tax  Information  Security 
Guidelines  for  Federal,  State  and  Local 
Agencies,"  Publication  1075  (REV  6/ 
2000). 

RETENTION  AND  DISPOSAL! 

Computerized  family  records  are 
maintained  in  a  password-protected 
environment.  If  information  is  needed 
for  evidentiary  purposes, 
docimientation  will  be  referred  to  the 
HUD  Office  of  Inspector  General  (OIG) 
in  Washington.  DC  or  other  appropriate 
Federal,  state  or  local  agencies  charged 
with  the  responsibility  of  investigating 
or  prosecuting  violators  of  federal  law. 
Docimients  referred  to  HUD's  OIG  will 
become  part  of  OIG's  Investigative  Files. 
Records  will  be  retained  and  disposed 
of  in  accordance  with  the  General 
Records  Schedule  included  in  HUD 
Handbook  2228.2.  appendix  14,  item  25. 

SYSTEM  MANAGER  AND  ADDRESS: 

Johnson  Abraham,  Deputy  Assistant 
Secretary  for  Administration  and 
Budget/CFO  and  Project  Manager  of 
PIH's  Information  Center  (PIC),  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  them,  or  those 
seeking  access  to  such  records,  should 
address  inquiries  to  the  Project  Manager 
of  PIH's  Information  Center  (PIC),  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410.  Written  requests 
must  include  the  full  name.  Social 
Security  Number,  date  of  birth,  current 
address,  and  telephone  number  of  the 
individual  making  the  request. 

CONTESTING  RECORD  PROCEDURES: 

Procedures  for  the  amendment  or 
correction  of  records,  and  for  applicants 
wanting  to  appeal  initial  agency 
determinations  based  on  data  in  PIC, 
appear  in  24  CFR  part  16. 
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RECORD  SOURCE  CATEGORIES: 

The  Office  of  Public  and  Indian 
Housing  may  receive  data  from  HUD 
field  office  staff,  federal  government 
agencies,  state  and  local  agencies, 
private  data  sources,  owners  and 
management  agents,  and  public  housing 
agencies.  Public  Housing  Agencies 
(PHAs)  routinely  collect  personal  and 
income  data  from  participants  in  and 
applicants  for  HDD's  public  and 
assisted  housing  programs.  The  data 
collected  by  PHAs  is  entered  into  the 
PIC  system  on-line  via  the  system  itself, 
via  PHA-owned  software,  or  via  HUD's 
Family  Reporting  Software  (FRS). 

exemptions  from  certain  provisions  of  the 
act: 

None. 
[FR  Dot .  02-10504  Filed  4-26-02;  8:45  am] 
BILLING  CODE  421&-72-P 


FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes. 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  FAC:  phone  (509)  371-1801. 
fax  (509)  375-0196. 

SUPPLEMENTARY  INFORMATION:  During  the 
next  two  meetings,  the  Hanford  Reach 
National  Monument  Federal  Advisory 
Committee  will  preview  subcommittee 
reports,  and  consider  recommendations 
to  the  U.S.  Fish  and  Wildlife  Service  on 
the  public  scoping  process, 

Dated;  .March  12.  2002. 
Greg  Hughes, 

Pro/erf  Leader.  Hanford  Reach  National 
Monument. 
|FR  Doc.  02-10622  Filed  4-26-02;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Hanford  Reach  National  Monument 
Federal  Advisory  Committee;  Meeting 
Notice 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice:  FACA  meeting. 

SUMMARY;  The  Hanford  Reach  National 
Monument  Federal  Advisory  Committee 
is  announcing  two  meetings  in  May. 
The  first  meeting  will  take  place 
Thursday.  May  2,  2002,  at  the 
Consolidated  information  Center. 
Washington  State  University  Tri-Cities 
Campus  in  Richland,  WA,  from  9  a.m. 
to  4  p.m.  The  second  meeting  will  take 
place  Wednesday.  May  29,  2002  at  the 
City  of  West  Richland  Council 
Chambers,  from  12  p.m.  to  4  p.m. 
DATES:  For  each  meeting,  verbal 
comments  will  be  considered  during  the 
course  of  the  meeting  and  written 
comments  will  be  accepted  that  are 
submitted  by  the  close  of  the  meeting. 
All  comments  delivered  to  the  below 
address  must  be  received  by  May  29, 
2002. 

ADDRESSES:  Any  member  of  the  public 
wishing  to  submit  written  comments 
should  send  those  to  Mr.  Greg  Hughes. 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  Federal  Advisory  Committee. 
Hanford  Reach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge,  3250  Port  of  Benton  Blvd., 
Richland.  WA  99352;  fax  (509)  375- 
0196.  Copies  of  the  draft  meeting  agenda 
can  be  obtained  from  the  Designated 
Federal  Official. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1320-EM.  WYW1 27221] 

Federal  Coal  Lease  Modification,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability,  notice  of 
public  hearing  and  request  for  public 
comment  on  the  environmental 
assessment  (EA)  for  the  Modification  of 
Federal  Coal  Lease  WYW127221  at  the 
North  Rochelle  Mine  operated  by  Triton 
Coal  Company  LLC.  in  Campbell 
County,  WY.  "  


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Environmental 
Assessment  (EA)  for  the  Modification  of 
Federal  Coal  Lease  WYWl 27221  at  the 
North  Rochelle  Mine  in  the  Wyoming 
Powder  River  Basin,  and  announces  the 
scheduled  date  and  place  for  a  public 
hearing  pursuant  to  43  CFR  part  3432. 
3425.3  and  3425.4.  The  EA  addresses 
the  impacts  of  modif\'ing  this  Federal 
coal  lease  and  mining  the  modification 
area  as  a  part  of  the  North  Rochelle 
Mine  operated  bv  Triton  Coal  Company 
LLC,  in  Campbell  County,  WY.  The 
purpose  of  the  hearing  is  to  solicit 
public  comments  on  the  EA.  the  fair 
market  value  (FMV),  the  maximum 
economic  recovery  (MER).  and  the 
proposed  noncompetitive  offer  of  the 
coal  included  in  the  proposed  lease 
modification.  This  lease  modification  is 
being  considered  for  offer  as  a  result  of 
a  request  received  from  Triton  Coal 


Company  LLC,  on  Februar\'  9.  2001   The 
tract  as  requested  includes  about 
155.899  acres  containing  approximately 
13  million  tons  of  Federal  coal  reserves. 
DATES:  A  public  hearing  will  be  held  at 
7  p.m.  MDT.  on  Mav  30.  2002  at  the 
BLM.  Casper  Field  Office.  2987 
Prospector  Drive.  Casper.  WY.  Written 
comments  will  be  accepted  for  30  days 
from  the  date  this  notice  is;  published. 
ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
EA  to  the  BLM.  Casper  Field  Office. 
Attn:  Mike  Karbs.  2987  Prospector 
Drive.  Casper.  WY  82604;  or  you  may  e- 
mail  them  to  the  attention  of  Mike  Karbs 
at  casperwMnail'&blm.gov;  or  fax  them 
to (307) 261-7587^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Karbs  or  Nancy  Doelger  at  the 
above  address,  or  phone  307-261-7600 
SUPPLEMENTARY  INFORMATION:  The  BLM. 
Casper  Field  Office  has  received  a 
request  to  modif>-  an  existing  Federal 
coal  lease  at  the  North  Rochelle  Mine. 
This  mine  is  operated  by  Triton  Coal 
Companv  LLC.  and  is  located  in 
Campbell  County,  WY.  approximately 
12  miles  southeast  of  Wright  On 
February-  9.  2001.  Triton  Coal  Company. 
LLC  filed  an  application  with  the  BLM 
to  modif>'  Federal  lease  WYWl 27221  by 
adding  the  following  lands: 

T.  42  N.,  R.  70  W.,  6th  PM.  Wyoming 
Section  4:  Lot  17  (NV2,  N'.zSVa);  Lot  18 

(N'/2,  NV2SV2). 
Section  5:  Lot  17  (NV2I;  Lot  18  (NV^,);  Lot 
19  (N'/2.  NVzSVz);  Lot  20  INV2.  NVzSVz). 

This  tract  is  adjacent  to  Triton  Coal 
Companv's  North  Rochelle  Mine  and 
includes  155.899  acres  more  or  less  w 
an  estimated  13  million  tons  of  coal 
This  application  was  filed  as  a  lease 
modification  under  the  provisions  of  43 
CFR  part  3432. 

The  proposed  modification  area  lies 
between  Federal  coal  lease  W^'Wl 27221 
and  the  Reno  county  road  right-of-way. 
Based  on  the  latest  mine  plan  for  the 
North  Rochelle  mine,  coal  removal  on 
the  lease  modification  area  will  occur  in 
conjunction  with  the  existing  lease 
beginning  in  2003  and  completed  by 
2010.  The  coal  removal  is  consistent 
with  the  currently  approved  resource 
recovery  and  protection  plan  for  the 
North  Rochelle  mine  and  the  North 
Rochelle  mining  permit  amendment 
application  pending  before  the 
Wyoming  Department  of  Environmental 
Qualitv.  Land  Qualitv  Division  (WDEQ/ 
LQD).' 

If  the  lease  is  modified,  the  mining 
and  reclamation  permit  would  be 
modified  to  include  coal  recover\-  from 
the  lease  modification  area.  The 
modification  would  allow  for  the 
maximum  coal  that  could  be  recovered 
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using  the  surface  methods  planned  for 
the  mine  and  would  allow  for  lateral 
support  and  protection  of  the  Reno 
county  road  right-of-way.  The  Federal 
coal  in  this  modification  would  be 
recovered  in  conjunction  with  the 
existing  lease.  Recoveiy  of  these 
reserves  will  add  to  Federal  and  State 
royalty  and  tax  revenues  and  will 
contribute  to  the  economy  in  this  area. 

BLM  believes  that  there  is  no  current 
competitive  interest  in  the  lands 
proposed  for  lease  modification; 
although  as  noted  above,  this  area  could 
be  recovered  as  part  of  a  later 
competitive  coal  lease  tract,  but  that 
may  or  may  not  occur.  This  lease 
modification  would  not  reduce  the 
competitive  value  of  a  later  competitive 
coal  lease  tract.  Under  the  lease 
modification  process,  the  modified 
lands  would  be  added  to  the  existing 
lease  without  competitive  bidding. 
Before  offering  the  lease  modification 
the  BLM  will  prepare  an  appraisal  of  the 
FMV  of  the  lease.  The  U.S.  would 
receive  FMV  of  the  lease  for  the  added 
lands. 

The  proposed  lease  modification  is 
within  the  mine  permit  area  of  the 
North  Rochelle  Mine.  No  new  facilities 
or  employees  would  be  needed  to  mine 
the  coal.  Haul  distances  would  not  be 
increased.  If  production  at  the  North 
Rochelle  Mine  continues  at  the  current 
rate,  the  13  million  tons  of  coal 
included  in  the  proposed  lease 
modification  would  represent  about  six 
to  eight  months  of  production.  The 
lands  were  studied  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  as  part  of  the  Draft  and  Final 
Environmental  Impact  Statement  (EIS) 
for  the  North  Rochelle  Coal  Lease 
Apphcation  (BLM  1997),  as  well  as 
several  earlier  NEPA  analyses.  If  this 
tract  is  modified  into  the  current  lease, 
the  new  lands  must  be  incorporated  into 
the  existing  mining  plans  for  the  North 
Rochelle  Mine.  The  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  is  a  cooperating  agency  in  the 
preparation  of  the  environmental 
document  because  it  is  the  Federal 
agency  that  is  responsible  for  any 
required  actions  necessary  to 
incorporate  these  lands  into  the  current 
mining  plan. 

BLM  conducted  scoping  during  late 
May  and  June  2001,  soliciting  specific 
concerns  that  should  be  considered  in 
processing  this  modified  lease 
application,  with  scoping  comments 
accepted  through  Jime  30,  2001.  A 
NEPA  analysis  addressing  issues 
identified  or  information  received 
during  this  scoping  period  for  the 
proposed  lease  modification  was 
completed  and  distributed  to  the  public 


on  July  31,  2001.  There  was  a  30-day 
comment  period  on  the  NEPA  analysis, 
with  comments  accepted  imtil  August 
31.  2001.  A  public  hearing  was  held  on 
August  14,  2001,  at  the  Clarion  Western 
Plaza  Hotel  in  Gillette,  WY,  to  solicit 
public  comment  on  the  NEPA  analysis, 
the  proposed  modification,  and  the  fair 
market  value  and  maximum  economic 
recovery  of  coal  in  the  proposed  tract. 
The  EA  addresses  all  the  issues  and 
information  received  as  a  result  of  the 
scoping  and  the  review  of  the  NEPA 
analysis  as  well  as  a  notice  of  appeal  on 
this  modification  filed  by  Independent 
Production  Company  on  November 
2001.  In  addition  to  preparing  the  EA. 
BLM  will  also  develop  possible 
stipulations  regarding  mining 
operations,  determine  the  FMV  of  the 
tract,  and  evaluate  MER  of  the  coal  in 
the  proposed  tract  while  processing  this 
lease  modification. 

Comments  on  the  EA.  the  FMV.  the 
MER,  and  the  proposed  noncompetitive 
offer  of  the  coal  included  in  the 
proposed  lease  modification,  as  well  as 
comments  already  received,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  address  below  during 
regular  business  hours  (7:45  a.m.— 4:30 
p.m.),  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 

Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  March  28.  2002. 
Phillip  C.  Perlewitz, 

Chief.  Branch  of  Solid  Minerals. 

[FR  Doc.  02-10432  Filed  4-26-02;  8:45  am] 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR-912-632(>-AA;  GP2-0163] 

Resource  Advisory  Committees;  Call 
for  Nominations  to  Alternate  Positions 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  a  call  for  nominations 

for  alternate  positions  to  the  Bureau  of 

Land  Management  (BLM)  Resource 


Advisory  Committees  (Committees) 
provided  for  in  Section  205  of  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000,  Public 
Law  106-393  (the  Act). 

SUMMARY:  This  purpose  of  this  notice  is 
to  solicit  nominations  for  vacant 
alternate  positions  to  the  BLM's  Coos 
Bay,  Eugene.  Salem  and  Roseburg 
Resource  Advisory  Committees.  In 
accordance  with  the  Committee 
Charters,  the  role  of  an  alternate  is  to  fill 
vacancies  that  occur  when  a  primary 
member  leaves  the  Committee.  Public 
nominations  will  be  considered  for  30 
days  after  the  publication  date  of  this 
notice. 

The  BLM  Resource  Advisory 
Committee  vacancies  are  as  follows: 

Coos  Bay  Resource  Advisory  Committee 

Category  One — 2  alternates 
Category  Three — 1  alternate 

Eugene  Resource  Advisory  Committee 

Category  One — 1  alternate 

Salem  Resource  Advisory  Committee 

Category  One — 2  alternates 
Category  Two — 2  alternates 
Category  Three — 2  alternates 

Roseburg  Resource  Advisory 
Committee 

Category  Three — 1  alternate 
DATE:  Nomination  applications  for 
alternate  positions  to  the  BLM  Resource 
Advisory  Committees  can  be  obtained 
from  the  Coos  Bay,  Eugene.  Salem  and 
Roseburg  District  Office,  or  on  the  web 
at  www.or.blm.gov/planning/advisory. 
All  applications  must  be  received  by  the 
appropriate  BLM  District  office  listed 
below  no  later  than  30  days  after 
publication  of  this  notice.  All 
nominations  must  include  letters  of 
reference  from  represented  interests  or 
organizations  and  a  completed 
application  that  includes  background 
information,  as  well  as  any  other 
information  that  speaks  to  the 
nominee's  qualifications. 

BIM  Resource  Advisory  Committee 
Contacts 

Coos  Bay  Resource  Advisory 
Committee,  Sue  Richardson,  District 
Manager,  1300  Airport  Lane.  North 
Bend,  Oregon  97459,  (541)  756-0100 

Eugene  Resource  Advisory  Committee, 
Wayne  Elliot,  Resource  Management 
Advisor,  2890  Chad  Drive,  Eugene, 
Oregon  97408-7336,  (541)  683-6600 

Roseburg  District  Resource  Advisory 
Committee,  Cary  Osterhaus,  District 
Manager,  777  NW  Garden  Valley 
Blvd.,  Roseburg,  Oregon  97470.  (541) 
440-4913 


Federal  Register /Vol.  67,  No.  82 /Monday.  April  29.  2002 /Notices 


20991 


Salem  District  Resource  Advisory 

Committee,  Jose  Linares.  Associate 

District  Manager,  1717  Fabry  Road  SE. 

Salem.  Oregon  97306.  (503)"375-5646 
FOR  FURTHER  INFORMATION  CONTACT: 
Maya  Fuller.  Oregon/Washington 
Bureau  of  Land  Management,  Oregon 
State  Office,  PO  Box  2965,  Portland, 
Oregon  97208.  (503)  808-6437. 
SUPPLEMENTARY  INFORMATION:  The 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000 
establishes  a  five-year  payment 
schedule  to  local  counties  in  lieu  of 
funds  formerly  derived  from  the  harvest 
of  timber  on  federal  lands.  Pursuant  to 
the  Act,  BLM  established  five 
Committees  for  western  Oregon  BLM 
districts  that  contain  O&C  grant  lands 
and  Coos  Bay  Wagon  Road  grant  lands. 
Committees'  consist  of  15  local  citizens, 
plus  6  alternates,  representing  a  wide 
array  of  interests. 

The  Act  creates  a  new  mechanism  for 
local  community  collaboration  with 
federal  land  management  activities  in 
the  selection  of  projects  to  be  conducted 
on  federal  lands  or  that  will  benefit 
resources  on  federal  lands  using  funds 
under  Title  II  of  the  Act.  Committee 
members  review  proposed  projects  and 
transmit  their  recommendations  on 
those  projects  to  the  agency. 

Committee  membership  must  be 
balanced  in  terms  of  the  categories  of 
interest  represented.  Members  serve 
without  monetary  compensation,  but 
will  be  reimbursed  for  travel  and  per 
diem  when  on  Committee  business,  as 
authorized  by  5  U.S.C.  5703. 
Prospective  members  and  alternates  are 
advised  that  serving  on  a  Resource 
Advisory  Committee  calls  for  a 
substantial  commitment  of  time  and 
energy. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Committees.  Individuals  may 
also  nominate  themselves  or  others. 
Nominees  must  reside  within  one  of  the 
counties  that  are  (in  whole  or  part) 
within  the  BLM  District  boundaries  of 
the  Committee(s)  on  which  membership 
is  sought.  A  person  may  apply  for  and 
serve  on  more  than  one  Committee. 
Nominees  will  be  evaluated  based  on 
their  education,  training,  and 
experience  relating  to  land  use  issues 
and  knowledge  of  the  geographical  area 
of  the  Committee.  Nominees  must  also 
demonstrate  a  commitment  to 
collaborative  resource  decision-making. 

You  may  make  nominations  for  the 
following  categories  of  interest: 

Category  One — representatives  of 
organized  labor;  developed  outdoor 
recreation;  off-highway  vehicle  use; 
energy  and/or  mining  development; 


timber  industry;  or  holders  of  federal 
grazing  permits. 

Category  Two — representatives  of 
nationally,  regionally  or  locally 
recognized  environmental 
organizations;  dispersed  recreation, 
archaeological  and  historic  interests:  or 
wild  horse  and  burro  groups. 

Category  Three — State,  county  or  local 
elected  officials;  representatives  of 
Native  American  Tribes:  school  officials 
or  teachers,  or  the  public-at-large. 

The  BLM  Resource  Advisory 
Committees  are  based  on  western 
Oregon  BLM  District  boundaries. 
Specifically,  the  BLM  Committees  are  as 
follows: 

Salem  District  Resource  Advisor,- 
Committee  advises  officials  on  projects 
associated  with  federal  lands  within  the 
Salem  District  boundary  which  includes 
Benton.  Clackamas.  Clatsop.  Columbia, 
Lane,  Lincoln,  Linn,  Marion. 
Multnomah.  Polk.  Tillamook. 
Washington,  and  Yamhill  Counties. 

Eugene  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Eugene  District  boundciry. 
The  area  covers  Benton,  Douglas.  Lane, 
and  Linn  Counties. 

Roseburg  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Roseburg  District  boundary 
which  includes  Douglas,  Lane,  and 
Jackson  Counties. 

Medford  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Medford  District  and 
Klamath  Falls  Resource  Area  in  the 
Lakeview  District.  The  area  covers  Coos. 
Curry,  Douglas,  Jackson,  and  Josephine 
Counties,  and  small  portions  of  west 
Klamath  County. 

Coos  Bay  District  Resource  Advisory 
Committee  advises  federal  officials  on 
projects  associated  with  federal  lands 
within  the  Coos  Bay  District  which 
includes  Coos,  Curry,  Douglas,  and  Lane 
Counties. 

Dated:  March  26,  2002. 
Ron  Wenker, 
Medford  District  Manager 
(FR  Doc.  02-10386  Filed  4-26-02;  8:45  am] 
BILUNG  CODE  4310-33-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1 61 0-DO-033F] 

Notice  of  Intent  To  Prepare  an 
Amendment  to  the  Carson  City  Field 
Office  Consolidated  Resource 
Management  Plan 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  conduct 
public  scoping  meetings  and  solicit 
scoping  comments  in  the  preparation  of 
an  Environmental  Impact  Statement  and 
an  amendment  to  the  Carson  City  Field 
Office  Consolidated  Resource 
Management  Plan. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Carson  City  Field 
Office,  the  Washoe  Tribe  of  Nevada  and 
California,  the  Yerington  Paiute  Tribe. 
Douglas  County.  Lyon  County,  Carson 
City,  other  State  and  Federal  agencies, 
and  interested  citizens  and 
organizations  will  jointly  prepare  an 
amendment  to  the  Carson  City  Field 
Office  Consolidated  Resource 
Management  Plan.  The  planning  area  is 
composed  of  approximately  400.000 
acres  of  BLM-managed  public  land. 
Public  Domain  Individual  Indian 
Allotments,  and  intermingled  private 
lands  in  the  Pine  Nut  Mountains,  east  of 
Carson  City.  Nevada.  The 
Environmental  Impact  Statement,  will 
analyze  the  impacts  of  the  proposed 
plan  amendment  and  alternatives. 

Issues  identified  during  preliminary 
internal  BLM  scoping  include: 

(1)  Urban  Interface  Management.  (2) 
Off  Highway  Vehicle  Use  and 
Management.  (3)  Recreation/Visual  and 
Scenic  Resources,  (4)  Lands  and  Land 
Tenure  Issues,  (5)  Wildlife  and 
Threatened  and  Endangered  Species 
Management.  (6)  Livestock 
Management.  (7)  Wild  Horse  Population 
Management,  (8)  Fire  Management,  (9) 
Cultural  Resource  Management.  (10) 
Native  American  Issues.  (11)  Minerals. 
(12)  Air  Quality.  (13)  Water  Resources. 
(14)  Soils  and  Noxious  Weeds.  (15) 
Special  Areas.  (16)  Hazardous  Wastes/ 
Materials.  State  and  Federal  Agency 
resource  specialists.  Native  Americans, 
and  individuals  with  expertise  in  the 
disciplines  and  issues  listed  above  will 
participate  in  preparation  of  this  plan 
amendment. 

DATES:  Public  participation 
opportunities  will  be  provided  by  the 
collaborative  nature  of  this  planning 
process  in  addition  to  those  prescribed 
by  BLM  plaiming  and  NEPA 
regulations.  BLM  has  engaged  a  diverse 
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group  of  local  government 
representatives,  State  agency  personnel, 
other  Federal  agencies,  members  of  the 
Washoe  Tribe  and  the  Yerington  Paiute 
Tribe,  organizations,  and  interested 
citizens  to  jointly  prepare  the  Pine  Nut 
Mountain  Plan  Amendment.  Public 
scoping  meetings  will  be  held  in 
conjunction  with  the  Douglas  and  Lyon 
County  regularly  scheduled  County 
Commissioner  meetings  and  the  Carson 
City  Board  of  Supervisors  meetings. 
Public  participation  activities,  including 
scoping  meetings  to  identify  issues  and 
planning  criteria,  will  be  armounced  at 
least  15  days  before  the  scheduled 
meeting  in  the  local  news  media  and 
notices  sent  to  persons  and  parties  on 
the  mailing  list.  These  meetings  will  be 
held  in  order  to  allow  the  public  an 
opportunity  to  identify  issues  and 
concerns  to  be  addressed  in  the  plan 
amendment  and  environmental 
analysis.  Scoping  comments  will  be 
accepted  until  March  31,  2002.  or  60 
days  from  the  publication  of  this  notice, 
whichever  is  later.  Scoping  comments 
may  be  submitted  during  the  public 
meetings  or  sent  to:  Field  Office 
Manager.  Bureau  of  Land  Management, 
5665  Morgan  Mill  Road.  Carson  City. 
NV  89701. 

If  you  wish  to  withhold  your  name  or 
street  address  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  and 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  vnite  to  the 
Field  Manager  of  the  Carson  City  Field 
Office  at  the  address  listed  in  the  DATES 
section  of  this  notice,  call  or  email  Tom 
Crawford  (BLM  Team  Leader)  at  (775) 
885-6169.  or  Mike  McQueen  (BLM 
NEPA  Coordinator)  at  (775)  885-6120. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  plan  amendment  schedule  is 
as  follows: 
Begin  Public  Scoping  and  Planning 

Criteria  Review — January,  2002 
Release  Draft  Plan  Amendment/EIS  for 

90-day  Public  Review— April,  2003 
Release  Proposed  Plan  Amendment  and 

Final  EIS  for  60-day  Governor's 

Consistency 
Review  and  concurrent  30-day  public 

protest  period — April,  2004 
Issue  Plan  Amendment  and  Record  of 

Decision — June,  2004 


The  Carson  City  Field  Office 
Consolidated  Resource  Management 
Plan  and  the  Pre-Plan  Analysis  and 
Project  Management  Plan  for  the  Pine 
Nut  mountains  Plan  Amendment  are 
available  at  the  Carson  City  Field  Office. 

Preliminary  Planning  Criteria 

Preliminary  planning  criteria  have 
been  developed  to  ensure  that  the  plan 
amendment  is  tailored  to  the  issues 
identified  and  ensure  that  unnecessary 
data  collection  and  analysis  would  be 
avoided.  These  criteria  may  change  in 
response  to  public  comment  and 
coordination  with  State  and  local 
governments  or  other  Federal  agencies. 
The  criteria  developed  for  the  Pine  Nut 
Mountains  Plan  Amendment  are 
described  below. 

1.  Any  lands  located  within  the  Pine 
Nut  Mountains  Planning  Area 
administrative  boundary,  which  are 
acquired  bv  the  BLM,  will  be  managed 
in  a  manner  consistent  with  the  plan 
subject  to  any  constraints  associated 
with  the  acquisition. 

2.  The  plan  will  recognize  the  State's 
responsibility  to  manage  wildlife. 

3.  The  plan  will  address 
transportation  and  access. 

4.  The  planning  process  will  involve 
Native  American  tribal  governments  and 
will  provide  strategies  for  the 
consideration  of  recognized  traditional 
uses. 

5.  Decisions  in  the  plan  will  strive  to 
be  consistent  with  the  existing  plans 
and  policies  of  adjacent  local,  State, 
Tribal  and  Federal  agencies,  to  the 
extent  consistent  with  Federal  law. 

6.  Plan  will  support  BLM's  noxious 
weed  policy  as  outlined  in  the  Partners 
Against  Weeds  document  (January  1996) 
and  the  CCFO's  Weed  Prevention 
Schedule  (1997). 

7.  CIS  and  metadata  information  will 
meet  FGDC  EO  12906  (June  .8,  1994) 
standards. 

Dated:  December  11,  2001. 
lohn  O.  Singlaub. 
Field  Office  Manager. 

IFR  Doc.  02-10431  Filed  4-26-02;  8:45  ami 
BILLING  CODE  431  (MK-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1320-EL] 

Powder  River  Regional  Coal  Team 
Activities:  Notice  of  Public  Meeting  In 
Casper,  WY 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Powder  River  Regional 
Coal  Team  (RCT)  has  scheduled  a  public 
meeting  for  May  30.  2002,  to  review 
current  and  proposed  activities  in  the 
Powder  River  Coal  Region  and  to  review 
pending  coal  lease  applications  (LBA). 
DATES:  The  RCT  meeting  will  begin  at  9 
a.m.  MDT  on  May  30.  2002.  The 
meeting  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Oil  and  Gas  Conservation 
Commission  Building.  777  West  First 
Street.  Casper.  Wyoming  82602. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Janssen,  Regional  Coal  Coordinator, 
BLM  Wyoming  State  Office.  Division  of 
Minerals  and  Lands.  5353  Yellowstone 
Road.  Cheyenne.  Wyoming  82009: 
telephone  307-775-6206. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
discuss  pending  coal  lease  by 
applications  (LBA's)  in  the  Powder 
River  Basin.  Specific  applications  for 
the  RCT  to  consider  include: 

1.  Mt.  Logan  LBA.  This  new  LBA. 
filed  by  Cordero  Mining  Co..  is  for 
7,247.01  acres  with  approximately  614.4 
million  tons  of  Federal  coal.  The  RCT 
needs  to  consider  the  processing 
schedule  for  the  Mt.  Logan  LBA. 

2.  West  Extension-Eagle  Butte  LBA. 
This  new  LBA.  filed  by  RAG  Wyoming 
Land  Co..  is  adjacent  to  the  Eagle  Butte 
Mine.  Approximately  1656.62  acres  and 
200  million  tons  of  Federal  coal  are 
involved.  The  RCT  needs  to  consider 
the  processing  schedule  for  the  West 
Extension-Eagle  Butte  LBA. 

3.  Big  Thunder  LBA.  This  new  LBA, 
filed  by  Jacob's  Ranch  Coal  Co.  is 
adjacent  to  the  Black  Thunder  and 
Jacob's  Ranch  mines.  Approximately 
5634.00  acres  and  715.0  million  tons  of 
Federal  coal  are  involved.  This 
application  overlaps  the  Little  Thunder 
LBA  which  is  presently  being 
processed.  The  RCT  needs  to  consider 
the  processing  schedule  for  the  Big 
Thunder  LBA  and  also  the  overlap  with 
the  Little  Thunder  LBA. 

4.  Any  other  LB  As  filed  before  the 
May  30.  2002.  meeting.  The  RCT  may 
generate  recommendation(s)  for  any  or 
all  of  these  topics. 

The  meeting  will  serve  as  a  forum  for 
public  discussion  on  Federal  coal 
management  issues  of  concern  in  the 
Powder  River  Basin  region.  Any  party 
interested  in  providing  comments  or 
data  related  to  the  above  pending 
applications  may  either  do  so  in  writing 
to  the  State  Director  (925).  BLM 
Wyoming  State  Office,  P.O.  Box  1828, 
Cheyenne,  WY  82003,  no  later  than  May 
15,  2002,  or  by  addressing  the  RCT  with 
his/her  concerns  at  the  meeting  on  May 
30,  2002. 
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The  draft  agenda  for  the  meeting 
follows: 

1.  Introduction  of  RCT  Members  and 
guests. 

2.  Approval  of  the  Minutes  of  the 
October  25,  2000  Regional  Coal  Team 
meeting  held  in  Cheyenne,  Wyoming. 

3.  Coal  activity  since  last  RCT 
meeting. 

4.  Industry  Presentations: 

— Cordero  Mining  Co.,  Mt.  Logan  LB  A 
— RAG  Wyoming  Land  Company,  West 

Extension-Eagle  Butte  LBA 
—Jacobs  Ranch  Coal  Co..  Big  Thunder 

LBA 

5.  Other  pending  coal  actions  and 
other  discussion  items  that  may  arise 

6.  RCT  Recommendations 

— Review  and  recommendation(s)  on 
pending  Lease  Application(s). 

7.  Discussion  of  the  next  meeting. 

8.  Adjourn. 

Dated:  March  4.  2002. 
Alan  R.  Pierson, 

State  Director,  Wyoming  BLSi. 

[FR  Doc.  02-10472  Filed  4-26-02:  8:45  am] 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

National  Petroleum  Reserve— Alaska 
Oil  and  Gas  Lease  Sale  2002 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  National  Petroleum 

Reserve — Alaska  Oil  and  Gas  Lease  Sale 

2002. 

National  Petroleum  Reserve — Alaska 
(NPR-A);  Notice  of  Sale  and  Notice  of 
Availability  of  the  Detailed  Statement  of 
Sale  for  Oil  and  Gas  Lease  Sale  2002  in 
the  NPR-A. 

The  Bureau  of  Land  Management. 
Alaska  State  Office  will  be  holding  an 
oil  and  gas  lease  sale  bid  opening  for  the 
Northeast  Study  Area  of  the  NPR-A  at 
9:00  a.m.  on  Monday,  June  3,  2002,  at 
the  Wilda  Marston  Theatre  in  the  Z.  J. 
Loussac  Public  Library,  3600  Denali 
Street,  Anchorage,  Alaska.  With  the 
exception  of  one  new  tract,  Tract  2002- 
H-157,  all  tracts  were  previously  offered 
in  Sale  991  on  May  5, 1999,  but  received 
no  bids. 

All  bids  must  submitted  by  sealed  bid 
in  accordance  with  the  provisions 
identified  in  the  Detailed  Statement  of 
Sale  and  received  at  the  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th,  #13,  Anchorage.  Alaska  99513- 
7599  no  later  than  3:45  p.m.,  Friday, 
May  31.  2002. 

The  Detailed  Statement  of  Sale  for 
Sale  2002  may  be  obtained  by  written 


request  to  the  Public  Information 
Center,  Bureau  of  Land  Management, 
Alaska  State  Office,  222  W.  7th.  #13. 
Anchorage.  Alaska  99513-7599  or  by 
telephone  at  (907)  271-5960.  It  will 
include,  among  other  things,  a 
description  of  the  areas  to  be  offered  for 
lease,  the  lease  terms,  conditions  and 
special  stipulations  and  how  and  where 
to  submit  bids.  It  will  be  available  to  the 
public  immediately  after  publication  of 
this  Notice. 

Dated:  April  5.  2002. 
Gene  R.  Terland. 

Acting  State  Director.  Alaska  State  Office. 
Bureau  of  Land  Management. 
[FR  Doc.  02-10388  Filed  4-26-02:  8:45  am] 
BILLING  CODE  4310-JA-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-991 
(Preliminary)] 

Silicon  Metal  From  Russia 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines.-  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))-(the  Act),  that  there 
is  a  reasonable  indication  that  an 
industrv'  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Russia  of  silicon  metal,  provided 
for  in  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act,  if  the  preliminary'  determination  is 
negative,  upon  notice  of  an  affirmative 
final  determination  in  that  investigation 
under  section  735(a)  of  the  Act. 


'  The  record  is  defined  in  §  207  2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 

2  Vice  Chairman  Deanna  Tanner  Okun  not 
participating. 


Partie.s  that  filed  entries  of  appearance 
in  the  preliminar\'  phase  of  the 
investigation  need  not  enter  a  separate 
appearance  for  the  final  phase  of  the 
investigation.  Industrial  users,  and.  if 
the  merchandise  under  investigation  is 
sold  at  the  retail  level,  representative 
consumer  organizations  have  the  right 
to  appear  as  parties  in  Commission 
antidumping  and  countervailing  duty 
investigations.  The  Secretary  will 
prepare  a  public  list  containing  the 
name.s  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
the  investigation. 

Background 

On  March  7,  2002.  a  petition  was  filed 
with  the  Commission  and  Commerce  by 
Globe  Metallurgical  Inc  (Globe). 
Cleveland.  OH:  SIMCALA,  Inc.,  Mt. 
Meigs.  AL:  the  International  Union  of 
Electronic.  Electrical,  Salaried.  Machine 
and  Furniture  Workers  (I  U,E  -C.W.A, 
AFL-CIO.  C.L.C..  Local  693),  Selma,  AL; 
the  Paper.  Allied-Industrial  Chemical 
and  Energy  Workers  International  Union 
(Local  5-89).  Boomer.  WV;  and  the 
United  Steel  Workers  of  America  (AFL- 
CIO.  Local  9436).  Niagara  Falls.  NY. 
alleging  that  an  industr>-  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  imports  of  silicon  metal  from 
Russia  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTF\').  Accordingly,  effective  March  7. 
2002,  the  Commission  instituted 
antidumping  duty  investigation  No. 
731-TA-991  (Preliminar\-). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretar.-,  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  bv  publishing  the  notice  in  the 
Federal  Register  of  March  15.  2002  (67 
FR  11709).  The  conference  was  held  in 
Washington,  DC,  on  March  26,  2002. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary'  of  Commerce  on  April  22. 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3502 
(April  2002).  entitled  Silicon  Metal 
From  Russia:  Investigation  No,  731-TA- 
991  (Preliminary). 

Issued;  .^pril  24.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary 
[FR  Doc  02-10492  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  7D20-03-M 
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irfTERNATIONAL  TRADE 
COMMISSION 

[rnvestigatlons  Nos.  731 -TA-1 006-1 009 
(Preliminary)] 

Urea  Ammonium  Nitrate  Solution  From 
Belarus,  Lithuania,  Russia,  and 
Ukraine 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  antidumping 

investigations  and  scheduling  of 

preliminary  phase  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-1006-1009  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Belarus, 
Lithuania,  Russia,  and  Ukraine  of  urea 
ammonium  nitrate  solution,  provided 
for  in  subheading  3102.80.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  is  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l){B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  June  3,  2002.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  June  10.  2002.  For 
further  information  concerning  the 
conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Conmiission's  rules  of  practice  and 
procedures,  part  201,  subparts  A 
through  E  (19  CFR  part  201),  and  part 
207,  subparts  A  and  B  (19  CFR  part 
207). 

EFFECTIVE  DATE:  April  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Conmiission,  500  E 
Street  SW..  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eoI/pubIic. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  April  19,  2002,  by  the 
Nitrogen  Solution  Fair  Trade 
Committee,  an  ad  hoc  coalition  of  U.S. 
producers  of  urea  ammonium  nitrate 
solution,  which  consists  of  the 
following  companies:  CF  Industries,  Inc. 
of  Long  Grove,  IL;  Mississippi  Chemical 
Corp.  of  Yazoo  City,  MS;  and  Terra 
Industries,  Inc.  of  Sioux  City,  lA. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  investigations  available  to 
authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigations  under  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  May  10, 
2002,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 


contact  Christopher  J.  Cassise  (202-708- 
5408)  not  later  than  May  8,  2002,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
§§201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
May  15,  2002,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules,  each  docmnent  filed  by  a 
party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.12  of  the  Commission's 
rules. 

Issued:  April  24,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary. 
[FR  Doc.  02-10481  Filed  4-26-02:  8:45  am] 
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collection  imder  review:  New 
collection,  mental  health  and 
community  safety  initiative  application 
kit. 
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The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has'  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  25,  page  5612  on 
February  6,  2002,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
conmient  until  May  29,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(2021-395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Mental  Health  and  Community  Safety 
Initiative  Grant  Application  Kit. 


(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  Governments.  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  whether  Federally 
Recognized  Tribal  Governments  are 
eligible  for  three-year  grants  specifically 
targeted  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
communities.  The  grants  are  meant  to 
enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  15 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is  4.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  is  67.5  hours  annually. 

IF  ADDITIONAL  INFORMATION  IS  REQUIRED 
CONTACT:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  1600. 
Patrick  Henrv  Building.  601  D  Street 
NW..  Washington,  DC  20530. 

Dated:  April  23,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc.  02-10381  Filed  4-20-02;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Community  Policing  • 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  30-Day  notice  of  information 
collection  imder  review:  New 
collection,  mental  health  and 
community  safety  initiative  hiring 
progress  report. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Papervk'ork 


Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67.  Number  25.  page  5613  on 
February  6,  2002,  allowing  for  a  60  day 
comment  period 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  May  29^  2002  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulator)'  Affairs. 
Attention  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503, 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285. 

Request  vsTitten  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information; 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Mental  Health  and  Community  Safety 
Initiative  Hiring  Progress  Report 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsormg  the 
collection:  Form  \'umber:  None  U.S. 
Department  of  Justice.  Office  of 
Community  Oriented  Policing  Ser%nces 
(COPS). 
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(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  governments.  Other:  None. 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  grantee's  progress  toward 
grant  implementation  and  for 
compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  10 
responses,  one  for  each  respondent.  The 
estimated  amount  of  time  required  for 
the  average  respondent  is  1.5  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  total 
of  15  aimual  burden  hours  associated 
with  this  collection. 

IF  ADOmONAL  INFORMATION  IS  REQUIRED 
COWTACT:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated;  April  23,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  02-10382  Filed  4-26-02:  8:45  am] 
BtLUNG  COM  4410-AT-M 


DEPARTMENT  OF  JUSTICE 
[AAQ/A  Order  No.  264-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Immigration  and 
Naturalization  Service  (INS), 
Department  of  Justice,  proposes  to 
modify  and  publish  as  a  separate  system 
of  records.  Subsystem  L  of  the 
Immigration  and  Naturalization  Service 
Index  System,  JUSTICE/ IN S-001,  which 
was  published  on  October  5,  1993  (58 
FR  51347).  Subsystem  L  was  previously 
entitled  "Naturalization  and  Citizenship 
Indexes."  As  a  new  and  separate  system 
of  records,  it  is  now  retitled  "The 
Redesigned  Natioralization  Application 
Casework  System  (RNACS),  JUSTICE/ 
INS-031."  ' 

The  following  captions  of  the  notice 
reflect  changes:  (1)  System  Name,  (2) 
Categories  of  Individuals  Covered  by  the 
System.  (3)  Categories  of  Records  in  the 
System,  (4)  Purpose,  (5)  Routine  Uses, 
(6)  Storage,  and  (7)  Retention  and 
Disposal.  RNACS  does  not  track 
Freedom  of  Information  Act  and  Privacy 
Act  (FOIA/PA)  requests/responses. 


Therefore,  references  to  tracking  this 
information  has  been  deleted  in  the 
Categories  of  Individuals,  Categories  of 
Records  and  Purpose  sections. 
Applicable  routine  uses  from  JUSTICE/ 
INS-001  have  remained.  INS  is  adding 
three  new  routine  use  disclosures. 
Routine  use  H  permits  the  disclosure  of 
information  to  an  obligor  who  has 
posted  an  immigration  bond. 
Information  will  be  released  that  will 
aid  the  obligor  in  locating  an  individual 
who  has  failed  to  appear  at  an 
immigration  proceeding  and  also  allows 
the  obligor  to  review  the  propriety  of  an 
INS  notice  of  breach  of  bond  and/ or  the 
related  appearance  demand.  Routine  use 
I  will  allow  contractors  working  for  INS 
to  have  access  to  the  information  in  this 
system  of  records.  Routine  use  J  allows 
disclosure  to  former  employees  when 
the  Department  of  Justice  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
that  is  necessary  for  personnel-related  or 
other  official  purposes  regarding  a 
matter  within  that  person's  former  area 
of  responsibility.  Information  is  no 
longer  stored  on  disks  and  tape  and  the 
Storage  portion  reflects  this  change.  The 
retention  and  disposal  section  is  being 
edited  to  reflect  changes  in  the 
automated  system.  Finally,  the  system  is 
being  modified  to  remove  its  exempt 
status. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment  on 
proposed  new  routine  use  disclosures. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  May  29,  2002. 
The  public,  OMB,  and  the  Congress  are 
invited  to  submit  any  comments  to  Mary 
Cahill,  Management  Analyst, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (Room 
1400,  National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  this  system. 

Dated:  April  16.  2002. 
Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSnCE/INS-031 

SYSTEM  name: 

Redesigned  Naturalization 
Application  Casework  System  (RNACS). 

SYSTEM  location: 

Immigration  and  Naturalization 
Service  (INS)  Headquarters.  Regional 


Service  Centers,  District  Offices  and 
sub-offices  as  detailed  in  Justice/INS- 
999,  last  published  in  the  Federal 
Register  on  April  13. 1999  (64  FR 
18052). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Individuals  who  have  filed 
applications  for  naturalization, 
citizenship,  or  to  replace  naturalization 
certificates  under  the  Immigration  and 
Nationality  Act.  as  amended,  and/or 
who  have  submitted  fee  payments  with 
such  applications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  that  identifies  individuals 
named  above,  e.g.,  name  and  address, 
date  of  birth,  and  alien  registration 
number.  Records  in  the  system  may  also 
include  information  such  as  date 
documents  were  filed  or  received  in 
INS.  status,  and  location  of  record. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
8  U.S.C.  1103;  8  U.S.C.  1363;  and  31 
U.S.C.  3512. 

PURPOSE(S): 

This  system  enables  INS  to  determine 
the.  status  of  pending  applications  for 
naturalization;  to  account  for  and 
control  the  receipt  and  disposition  of 
any  fees  collected;  to  schedule 
naturalization  interviews;  to  schedule 
naturalization  ceremonies;  to  print 
naturalization  certificates;  and  to  print 
information  to  be  sent  to  applicants  and 
their  attorneys  on  information  related  to 
their  applications. 

ROUTINE  USES  OF  RECORDS  MAINTENED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  any  federal  agency,  where 
appropriate,  to  enable  such  agency  to 
make  determinations  regarding  the 
payment  of  federal  benefits  to  the  record 
subject  in  accordance  with  that  agency's 
statutory  responsibilities. 

B.  In  an  appropriate  proceeding  before 
a  court,  grand  jury,  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding. 

C.  To  an  actual  or  potential  party  or 
to  his  or  her  attorney  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  setUement  of  the  case  or 
matter,  or  informal  discovery 
proceedings. 

D.  Where  a  record,  either  on  its  face 
or  in  conjimction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law,  to  any  civil  or 
criminal  law  enforcement  authority  or 
other  appropriate  agency,  whether 
federal,  state,  local,  foreign,  or  tribal, 


Federal  Register /Vol.  67,  No.  82 /Monday.  April  29.  2002 /Notices 


20997 


charged  with  the  responsibility  of 
investigating  or  prosecuting  such  a 
violation  or  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order. 

E.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

F.  To  a  Member  of  Congress,  or  staff 
acting  upon  the  Member's  behalf,  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

G.  To  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  (NARA)  in 
records  meinagement  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

H.  To  an  obligor  who  has  posted  a 
bond  with  the  INS  for  the  subject.  INS 
may  provide  only  such  information,  as 
either  (1)  may  aid  the  obligor  in  locating 
the  subject  to  insure  his  or  her  presence 
when  required  by  INS.  or  (2)  assist  the 
obligor  in  evaluating  the  propriety  of  the 
following  actions  by  INS:  breach  of 
bond  — i.e.,  notice  to  the  obligor  that  the 
subject  of  the  bond  has  failed  to  appear 
which  would  render  the  full  amount  of 
the  bond  due  and  payable. 

I.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessarv-  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

J.  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  may 
disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
DepcUlment  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations:  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Information  is  stored  on  an  IBM 
mainframe  computer  at  the  Justice  Data 
Center  in  Dallas,  Texas. 


RETRIEVABILmr: 

Records  may  be  retrieved  by  the  alien 
registration  number  of  the  individuals 
covered  by  the  system. 

SAFEGUARDS: 

Most  INS  offices  are  located  in 
buildings  under  security  guard,  and 
access  to  premises  is  by  official 
identification.  Offices  are  locked  during 
non-duty  hours.  Access  to  this  system  is 
obtained  through  remote  terminals  that 
require  the  use  of  restricted  passwords 
and  user  identification. 

RETENTION  AND  DISPOSAL: 

The  following  INS  proposal  for 
retention  and  disposal  is  pending 
approval  by  NARA.  Applications  and 
supporting  documents  are  placed  in  the 
Alien  File  (See  [USTICE/INS-OOIA). 
Electronic  copies  are  stored  on  an  IBM 
mainframe  computer  at  the  Justice  Data 
Center  in  Dallas.  Texas  for  ten  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Immigration  Services  Division. 
Immigration  and  Naturalization  Service. 
801  I  Street  NVV.  Washington,  DC  20536. 

NOTIRCATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
Immigration  Services  Division. 
Attention:  Naturalization  Program 
manager. 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
to  the  FOLVPA  Officer  at  any  INS 
office.  Such  requests  may  be  submitted 
either  bv  mail  or  in  person.  If  a  request 
for  access  is  made  by  mail,  the  envelope 
and  letter  shall  be  clearly  marked 
"Privacy  Access  Request.  "  The 
requester  shall  include  a  description  of 
the  general  subject  matter  and  if  known. 
the  related  file  number.  To  identif\-  a 
record,  the  requester  should  provide  his 
or  her  full  name,  date  and  place  of  birth, 
verification  of  identity  in  accordance 
with  8  CFR  103.21(b)!  or  a  statement  of 
penalty  of  perjur>',  and  any  other 
identifying  information  (i.e..  alien 
registration  number  and  receipt  number 
to  assist  in  locating  and/or  verif\'ing  the 
identity  of  the  record)  that  may  be  of 
assistance  in  locating  the  record.  The 
requester  shall  also  provide  a  return 
address  for  transmitting  the  records  to 
be  released. 

CONTESTING  RECORDS  PROCEDURE: 

Any  individual  desiring  to  contest  or 
amend  information  mairitained  in  this 
system  of  records  should  direct  his  or 
her  request  to  the  system  manager  noted 
in  "Svstem  Manager(s)  and  Address.  "  or 
if  unknown,  the  INS  FOIA/PA  Officer  at 
425  I  Street  NW,  Washington.  DC  20536. 
The  request  should  state  the  information 


being  contested,  the  reason(s)  for 
contesting  it.  and  the  proposed 
amendment  thereof  Persons  filing  such 
requests  should  mark  the  envelope  with 
the  following  legend.  Privacy  Act 
Amendment  Request. 

RECORD  SOURCE  CATEGORIES: 

Information  contamed  in  this  system 
of  records  is  obtained  from  the 
individuals  covered  by  the  system  and 
from  Ser\'ice  officers  involved  in  taking 
actions  on  or  making  decisions  about 
the  applications  of  the  individuals 
covered  bv  the  system.  Information  is 
also  derived  from  other  Federal 
Government  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

iFR  Doc.  02-10398  Filed  4-26-02:  8:45  am) 
BILUNG  CODE  4410-10-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  information  Services 
(CJIS)  Division;  Agency  Information 
Collection  Activities;  Proposed 
Collection;  Comment  Request 

ACnON:  Notice  of  information  collection 
under  review:  monthly  return  of  arson 
offenses  known  to  law  enforcement. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  until  June  28.  2002. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(31  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
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notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
Gregory  E.  Scarbro  (phone  number  and 
address  listed  below).  Additional 
information  as  well  as  copies  of  the 
proposed  information  collection 
instrument  with  instructions  are 
available  by  contacting  Gregory  E. 
Scarbro.  Unit  Chief,  telephone  304-625- 
4830,  FBI.  CJIS  Division,  Crime 
Statistics  Management  Unit,  E-3,  1000 
Custer  Hollow  Road,  Clarksburg,  WV 
26306. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/ collection: 
Monthly  Return  of  Arson  Offenses 
Known  to  Law  Enforcement. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
department  sponsoring  the  collection: 
Form:  1-725.  Federal  Bureau  of 
Investigation  (FBI),  Department  of 
Justice  (DOJ)  and  Criminal  Justice 
Information  Services  (CJIS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Local  and  State  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  information  on 
arson  offenses  committed  throughout 
the  United  States.  Data  are  tabulated 
and  published  in  the  annual  Crime  in 
the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
reply:  16,825  agencies  with  201,900 
estimated  annual  responses  (includes 
zero  reports);  and  with  an  average 
completion  time  of  9  minutes  a  month 
per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  30,285  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW.. 
Washington,  DC  20530. 

Dated:  April  23.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice 

[FR  Doc.  02-10374  Filed  4-26-02;  8:45  am] 

WLUNC  CODE  4410-(e-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services 
(CJIS)  Division-  Agency  Information 
Collection  Activities;  Proposed 
Collection:  Comment  Request 

ACTION:  Notice  of  information  under 
review:  number  of  full-time  law 
inforcement  employees  as  of  October  31. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  June  28,  2002. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
Gregory  E.  Scarbro  (phone  number  and 
address  listed  below).  Additional 
information  as  well  as  copies  of  the 
proposed  information  collection 
instrument  with  instructions  are 
available  by  contacting  Gregory  E. 
Scarbro,  Unit  Chief,  telephone  304-625- 
4830,  FBI,  CJIS  Division.  Crime 
Statistics  Management  Unit,  E-3,  1000 
Custer  Hollow  Road,  Clarksburg,  WV 
26306. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 


(2)  The  title  of  the  form/collection: 
Number  of  Full-Time  Law  Enforcement 
Employees  as  of  October  31. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
department  sponsoring  the  collection: 
Form:  l-711a/l-71lb/l-711c.  Federal 
Bureau  of  Investigation  (FBI), 
Department  of  Justice  (DOJ),  and 
Criminal  Justice  Information  Services 
(CJIS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Local  and  State  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  information  to 
determine  the  number  of  Civilian  and 
sworn  full-time  law  enforcement 
employees  throughout  the  United 
States.  Data  are  tabulated  and  published 
in  the  annual  Crime  in  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
reply:  16,825  agencies  with  16,825 
responses  (including  zero  reports);  and 
with  an  average  of  8  minutes  a  year  per 
responding  agency  devoted  to 
compilation  of  data  for  this  information 
collection. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  2,243  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW.. 
Washington,  DC  20530. 

Dated:  April  23,  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  02-10375  Filed  4-26-02;  8:45  am] 


WLUNG  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services 
(CJIS)  Division;  Agency  Information 
Collection  Activities  Proposed 
Collection:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  age,  sex,  and  race  of 
persons  arrested  (18  years  of  age  and 
over)  and  age,  sex,  and  race  of  persons 
arrested  (under  18  years  of  age). 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  a^ected  agencies. 
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Comments  are  encouraged  and  will  be 
accepted  until  June  28,  2002. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
Gregory  E.  Scarbro  (phone  number  and 
address  listed  below).  Additional 
information  as  well  as  copies  of  the 
proposed  information  collection 
instrument  with  instructions  are 
available  by  contacting  Gregory  E. 
Scarbro.  Unit  Chief,  telephone  304-625- 
4830.  FBI.  CJIS  Division.  Crime 
Statistics  Management  Unit.  E-3.  1000 
Custer  Hollow  Road,  Clarksburg.  WV 
26306. 

Overview  of  This  Information 
Collection 

( 1 )  Type  of  inform  a  tion  collection : 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Age,  Sex.  and  Race  of  Persons  Arrested 
(18  Years  of  Age  and  Over)  and  Age. 
Sex.  and  Race  of  Persons  Arrested 
(Under  18  Years  of  Age) 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
department  sponsoring  the  collection: 
Form:  1-708;  l-708a.  Federal  Bureau  of 
Investigation  (FBI). Department  of  Justice 
(DO J),  and  Criminal  Justice  Information 
Services  (CJIS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Local  and  State  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  information  on  the 


age",  sex,  and  race  of  all  persons  arrested 
throughout  the  United  States.  Data  are 
tabulated  and  published  in  the  annual 
Crime  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
reply:  16,825  agencies  with  403,800 
responses  (including  zero  reports):  and 
with  an  average  of  30  minutes  of  month 
devoted  to  compilation  of  data  for  this 
information  collection. 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  201,900  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  1600.  Patrick  Henry 
Building.  601  D  Street.  NW.. 
Washington,  DC  20530. 

Dated:  April  23.  2002. 
Robert  B.  Briggs. 

Department  of  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  02-10376  Filed  4-26-02:  8:45  am] 

BILLING  CODE  4410-02-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  the 
Humanities;  Arts  and  Artifacts 
Indemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463  as  amended)  notice  is 
hereby  given  that  a  meeting  of  the  Arts 
and  Artifacts  Indemnity  Panel  of  the 
Federal  Council  on  the  Arts  and  the 
Humanities  will  be  held  at  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  in  Room  714. 
from  9  a.m.  to  5  p.m.,  on  Monday,  May 
20,  2002. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  begirming  after  July  1 , 
2002. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory'  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 
meeting  would  fall  within  exemption  (4) 
of  5  U.S.C.  552(b)  and  that  it  is  essential 


to  close  the  meeting  to  protect  the  free 
exchange  of  views  and  to  avoid 
interference  with  the  operations  of  the 
Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisor)'  Committee  Management 
Officer.  Laura  S.  Nelson.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  or  call  202/606- 
8322. 

Laura  S.  Nelson, 

.Advisor}-  Committee  Management  Officer 
[FR  Doc    02-10378  Filed  4-26-02:  8:45  am] 
BILLING  CODE  7S3e-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities,  NFAH. 

ACTION:  Additional  notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisor.-  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 
TOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson.  Advisor)-  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  mav  be  obtained  by  contacting 
the  Endovvment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likelv  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisor}'  Committee  meetings, 
dated  July  19,  1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
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and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

■[.Date:  May  13.  2002. 

Time:  9  a.m.  to  5  p.m. 

Room:A\5. 

Program:  This  meeting  will  review 
applications  for  Extending  the  Reach: 
Faculty  Research  Awards,  submitted  to 
the  Division  of  Research  Programs  at  the 
March  15,  2002  deadline. 

2.  Date;  May  14,  2002. 
Time:  9  a  m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Extending  the  Reach; 
Faculty  Reseeirch  Awards,  submitted  to 
the  Division  of  Research  Programs  at  the 
March  15,  2002  deadline. 

3.  Date:  May  16,  2002. 
Time:  9  a.m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Extending  the  Reach: 
Faculty  Research  Awards,  submitted  to 
the  Division  of  Research  Programs  at  the 
March  15,  2002  deadline. 

4.  Date;  May  17,2002. 
Time:  9  a.m.  to  5  p.m. 
Boom:  415. 

Program:  This  meeting  will  review 
applications  for  Extending  the  Reach: 
Faculty  Research  Awards,  submitted  to 
the  Division  of  Research  Programs  at  the 
March  15,  2002  deadline. 

5.  Dafe;  May  24,  2002. 
Time:  8:30  am  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Humanities  Focus 
Grants,  submitted  to  the  Division  of 
Education  Programs  at  the  April  15, 
2002  deadline. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
(PR  Doc.  02-10377  Filed  4-26-02;  8:45  am] 

BtLUNG  CODE  7536-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMHIIARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 


agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  81,  Standard 
Specifications  for  Granting  of  Patent 
Licenses. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Application  for  licenses  are 
submitted  once.  Other  reports  are 
submitted  annually  or  as  other  events 
require. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  and  holder  of 
NRC  licenses  to  NRC  inventions. 

6.  An  estimate  of  the  number  of 
responses:  1. 

7.  The  estimated  number  of  annual 
respondents:  1. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  37  hours; 
however,  no  applications  are 
anticipated  during  the  next  three  years. 

9.  An  indication  of  whether  Section 
3507(d).  PuB.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  81 
establishes  the  standard  specifications 
for  the  issuance  of  licenses  to  rights  in 
inventions  covered  by  patents  or  patent 
applications  invested  in  the  United 
States,  as  represented  by  or  in  the 
custody  of  the  Commission  and  other 
patents  in  which  the  Commission  has 
legal  rights. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike.  Room  0-1  F23,  Rockville,  MD. 
20852-2738.  OMB  clearance  requests 
are  available  at  the  NRC  World  Wide 
Web  site:  {http://www.nrc.gov/NRC/ 
PUBUC/OMB/index.html).  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  29.  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Brvon  Allen,  Office  of  Information  and 
Regulatorv  Affairs  (3150-0121), 
NEOB-10202,  Office  of  Management 
and  Budget.  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 


The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shehon, 301-415-7233. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  lo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-10459  Filed  4-26-02:  8:45  am] 
BILLING  CODE  7590-01-? 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

DATES:  Weeks  of  April  29,  May  6,  13,  20, 

27,  June  3.  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  29,  2002 

Tuesday,  April  30,  2002 

9:30  a.m. — Discussion  of 

Intergovernmental  Issues  (Closed — Ex. 

1) 
Wednesday,  May  1,  2002 

8:55  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

9  a.m. — Briefing  on  Results  of  Agency 
Action  Review  Meeting — Reactors 
(Public  Meeting)  (Contact:  Robert 
Pascarelh,  301-415-1245) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

Week  of  May  6,  2002— Tentative 

There  are  no  meetings  scheduled  for 
theWeekofMaye,  2002. 

Week  of  May  13,  2002— Tentative 

Thursday,  May  16,  2002 

9:25  a.m. — Affirmation  Session  (Public 

Meeting)  (if  needed) 
9:30  a.m. — Meeting  with  World 

Association  of  Nuclear  Operators 

(WANO)  (Public  Meeting) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 
2  p.m. — Discussion  of 

intragovenmiental  Issues  (Closed — Ex. 

9) 

Week  of  May  20,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  May  20.  2002. 

Week  of  May  27,  2002— Tentative 

Tuesday.  May  28.  2002 

9:30  a.m. — Briefing  on  Nuclear  Material 
Licensee  Decommissioning  and 
Bankruptcy  Issues  (Public  Meeting) 
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(Contact:  Lam'  Camper.  301-415- 
.     7234) 

This  meeting  will  be  webcast  live  at 
the  Web  address — wix-vv. nrc.gov 

Wednesday.  May  29.  2002 

9:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m. — Briefing  on  the  Status  of  New- 
Reactor  Licensing  Activities  (Public 
Meeting)  (Contact:  Joseph  Williams. 
301-415-1470) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

Week  of  June  3.  2002— Tentative 
Thursday,  June  6.  2002 

2  p.m. — Briefing  on  Strategic  Workforce 
Planning  and  Human  Capital 
Initiatives  (Closed — Ex.  2) 

•The  .schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verih- 
the  status  of  meetings  call  (recording) — (.301) 
41.'i-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  n^^■^^•.n^c.gov/\vhat-lve-do/policy- 
making/ schedule. html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary-. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  April  25.  2002. 
Sandra  M.  Joosten. 

Executiw  .Assistant.  Office  of  the  Secretary: 
IFR  Doc.  02-10593  Filed  4-25-02:  12:33  pmj 

BILLING  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1520] 

Standard  Review  Plan  for  the  Review 
of  a  License  Application  for  a  Fuel 
Cycle  Facility;  Notice  of  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRC)  has  issued  NUREG- 
1520  entitled  Standard  Review  Plan 
(SRPI  for  the  Review  of  an  Application 
for  a  Fuel  Cycle  Facility.  This  SRP 
provides  guidance  to  the  NRC  reviewers 


in  the  Office  of  Nuclear  Material  Safety 
and  Safeguards  (NMSS)  who  perform 
safetv  and  environmental  impact 
reviews  of  applications  to  construct  or 
modify-  and  operate  nuclear  fuel  cycle 
facilities  licensed  under  10  CFR  part  70. 
As  such,  adherence  to  this  SRP  helps  to 
ensure  the  quality,  uniformity,  and 
predictability  of  the  staff  reviews.  This 
SRP  also  makes  information  about 
licensing  acceptance  criteria  widely 
available  to  interested  members  of  the 
public  and  the  regulated  industry.  Each 
SRP  section  addresses  the 
responsibilities  of  the  staff  reviewers, 
the  matters  that  they  review,  the 
Commission's  regulations  pertinent  to 
specific  technical  matters,  the 
acceptance  criteria  used  by  the  staff,  the 
process  and  procedures  used  to 
accomplish  the  review,  and  the 
conclusions  that  are  appropriate  to 
summarize  the  review. 
ADDRESSES:  NUREG-1520  is  available 
for  inspection  and  copying  for  a  fee  at 
the  Commission's  Public  Document 
Room,  at  the  U.S.  Nuclear  Regulatory- 
Commission,  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville. 
Maryland  20852.  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/w\\M. nrc.gov  (the  Public  Electronic 
Reading  Room).  The  document's 
accession  number  is  ML020930033. 

Copies  of  NUREG-1520  also  may  be 
obtained  through  the  Government 
Printing  Office  at  http:// 
www. access. gpo. gov/  hy  searching  for 
"NUREG-1520"  under  the  topic  of 
"Nuclear  Power/200"  or  through  the 
National  Technical  Information  Services 
at  a  nominal  cost.  NUREG-1520  also 
can  be  downloaded  as  an  Adobe 
Acrobat  PDF  file  by  first  setting  the 
browser  to  http://www.nrc.gov  and  thou 
using  the  "Nuclear  Materials."  "Fuel 
cvcle  facilities."  "Fuel  Cycle  Facilities 
Regulations.  Guidance,  and 
Communications"  and  'Guidance" 
links  in  sequence  or  by  going  directly  to 
http://i\-\%-w.nrc.gov/reading-rm/doc- 
collections/nuregs/staff/srl520/.  A  free 
copv  of  Adobe  Acrobat  Reader  is 
available  from  http://w\uv. adobe.com/ 
products/acrobat/ readstep.html. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  NUREG- 
1520,  contact  Yawar  Faraz.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001.  telephone 
(301) 415-8113. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  promulgated  a  major 
amendment  to  10  CFR  part  70  on 


September  18.  2000  (65  FR  56211).  The 
amendment,  which  primarily  involved 
the  addition  of  subpart  H  to  10  CFR  part 
70.  identifies  appropriate  consequence 
criteria  and  the  level  of  protection 
needed  to  prevent  or  mitigate  accidents 
that  equal  or  exceed  these  criteria: 
requires  affected  licensees  to  perform  an 
integrated  safety  analysis  (ISA)  to 
identify  potential  accidents  at  the 
facilitv  and  the  items  relied  on  for  safety 
necessary  to  prevent  these  potential 
accidents  and/or  mitigate  their 
consequences:  requires  the 
implementation  of  measures  to  ensure 
that  the  items  relied  on  for  safety  are 
available  and  reliable  to  perform  their 
function  when  needed:  requires  the 
inclusion  of  the  safetv  bases,  including 
a  summary-  of  the  IS.'\.  with  the  license 
application:  and  allows  for  licensees  to 
make  certain  changes  to  their  safety 
program  and  facilities  without  prior 
NRC  approval.  After  revising  part  70, 
the  NRC  staff  updated  the  e.xisting  draft 
part  70  SRP  to  address  the  new 
requirements.  As  it  had  done  in  revising 
the  regulations  in  part  70.  the  NRC  staff 
worked  closely  with  the  stakeholders  in 
developing  the  guidance  contained  in 
the  SRP.  The  part  70  stakeholders 
included  representatives  of  the  fuel 
cvcle  industry,  private  citizens,  and 
other  groups  who  declared  an  interest. 
The  staff  had  previously  issued  a 
separate  SRP  on  the  licensing  of  a  mixed 
oxide  (MOX)  fuel  fabrication  facility. 
The  MOX  SRP  was  published  in  August 
2000  as  NUREG-1 718  and  is  guiding  the 
staffs  ongoing  review  of  the  proposed 
MOX  facility. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  April.  2002. 

For  the  Nuclear  Regulatory  Commission 
Daniel  M.  Gillen, 

Chief.  Fuel  Cycle  Facilities  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 

IFR  Doc.  02-10457  Filed  4-26-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  written  request,  copies  available  from; 

Securities  and  Exchange  Commission. 

Office  of  Filings  and  Information  Services, 

Washington.  DC  20549. 
Extension: 

Rule  llAb2-l  and  Form  SIP.  SEC  File  No. 
270-23.  OMB  Control  No.  3235-O043. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  .^ct  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
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("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  llAb2-l  (Form  of  Application 
and  Amendments)  and  Form  SIP 
establish  the  procedures  by  which  a 
Securities  Information  Processor  ("SIP") 
files  and  amends  its  SIP  registration 
form.  The  information  filed  with  the 
Commission  pursuant  to  Rule  llAb2-l 
and  Form  SIP  is  designed  to  provide  the 
Commission  with  the  information 
necessary  to  make  the  required  findings 
under  the  Securities  Exchange  Act  of 
1934  ("Act")  before  granting  the  SlP's 
application  for  registration.  In  addition, 
the  requirement  that  a  SIP  file  an 
amendment  to  correct  any  inaccurate 
information  is  designed  to  assure  that 
the  Commission  has  current,  accurate 
information  with  respect  to  the  SIP. 
This  information  is  also  made  available 
to  members  of  the  public. 

Only  exclusive  SIPs  are  required  to 
register  with  the  Commission.  An 
exclusive  SIP  is  a  SIP  that  engages  on  an 
exclusive  basis  on  behalf  of  any  national 
securities  exchange  or  registered 
seciirities  association,  or  any  national 
securities  exchange  or  registered 
securities  association  which  engages  on 
an  exclusive  basis  on  its  own  behalf,  in 
collecting,  processing,  or  preparing  for 
distribution  or  publication,  any 
information  with  respect  to  (i) 
transactions  or  quotations  on  or  effected 
or  made  by  means  of  any  facility  of  such 
exchange  or  (ii)  quotations  distributed 
or  published  by  means  of  any  electronic 
quotation  system  operated  by  such 
association.  The  federal  securities  laws 
require  that  before  the  Commission  may 
approve  the  registration  of  an  exclusive 
SIP,  it  must  make  certain  mandatory- 
findings.  It  takes  a  SIP  applicant 
approximately  400  hours  to  prepare 
documents,  which  include  sufficient 
information  to  enable  the  Commission 
to  make  those  findings.  Currently,  there 
are  only  two  exclusive  SIPs  registered 
with  the  Commission:  The  Securities 
Information  Automation  Corporation 
("SIAC")  and  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq").  SIAC  and  Nasdaq  are 
required  to  keep  the  information  on  file 
with  the  Commission  current,  which 
entails  filing  a  form  SIP  annually  to 
update  information.  Accordingly,  the 
annual  reporting  and  recordkeeping 
burden  for  Rule  llAb2-l  and  Form  SIP 
is  400  hours.  This  annual  reporting  and 
recordkeeping  burden  does  not  include 
the  burden  hours  or  cost  of  amending  a 
Form  SIP  because  the  Commission  has 
already  overstated  the  compliance 
burdens  by  assuming  that  the 
Commission  will  receive  one  initial 


registration  pursuant  to  Rule  llAb2-l 
on  Form  SIP  a  vear. 

Rule  llAb2-l  and  Form  SIP  do  not 
impose  a  retention  period  for  any 
recordkeeping  requirements. 
Completing  and  filing  Form  SIP  is 
mandatory  before  an  entity  may  become 
an  exclusive  SIP.  Except  in  cases  where 
confidential  treatment  is  requested  by 
an  applicant  and  granted  by  the 
Commission  pursuant  to  the  Freedom  of 
Information  Act  and  the  rules  of  the 
Commission  thereunder,  information 
provided  in  the  Form  SIP  will  be 
routinely  available  for  public 
inspection.  Please  note  that  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10202, 
New  Executive  Office  Building, 
Washington.  DC  20503;  and  (ii)  Michael 
E.  Bartell,  x^ssociate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  \pn\  22,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  02-10392  Filed  4-26-02;  8:45  am] 

BILUNG  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

(Regulation  S-X.  SEC  File  No.  270-3  and 
OMB  Control  No.  3235-0009) 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission  Office  of  Filings  and 
Information  Services  Washington,  DC 
20549 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Information  collected  and  information 
prepared  pursuant  to  Regulation  S-X 
focus  on  the  form  and  content  of,  and 
requirements  for,  financial  statements 


filed  with  periodic  reports  and  in 
connection  with  the  offer  and  sale  of 
securities.  Investors  need  reasonably 
current  financial  statements  to  make 
informed  investment  and  voting 
decisions. 

The  potential  respondents  include  all 
entities  that  file  registration  statements 
or  reports  pursuant  to  the  Securities  Act 
of  1933,  the  Securities  Exchange  Act  of 
1934,  the  Public  Utility  Holding 
Company  Act  of  1935.  or  the  Investment 
Companv  Act  of  1940. 

Regulation  S-X  specifies  the  form  and 
content  of  financial  statements  when 
those  financial  statements  are  required 
to  be  filed  by  other  rules  and  forms 
under  the  federal  securities  laws. 
Compliance  burdens  associated  with  the 
financial  statements  are  assigned  to  the 
rule  or  form  that  directly  requires  the 
financial  statements  to  be  filed,  not  to 
Regulation  S-X.  Instead,  an  estimated 
burden  of  one  hour  traditionally  has 
been  assigned  to  Regulation  S-X  for 
incidental  reading  of  the  regulation.  The 
estimated  average  burden  hours  are 
solely  for  purposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  fi"om 
a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  or  forms. 

Recordkeeping  retention  periods  are 
based  on  the  disclosure  required  by 
various  forms  and  rules  other  than 
Regulation  S-X.  In  general,  balance 
sheets  for  the  preceding  two  fiscal  years, 
income  and  cash  flow  statements  for  the 
preceding  three  fiscal  years,  and 
condensed  quarterly  financial 
statements  must  be  filed  with  the 
Commission.  Five  year  summary 
financial  information  is  required  to  be 
disclosed  by  some  larger  registrants. 

Filing  financial  statements,  when 
required  by  the  governing  rule  or  form, 
is  mandatory.  Because  these  statements 
are  provided  for  the  purpose  of 
disseminating  information  to  the 
securities  markets,  they  are  not  kept 
confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons;  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW,  Washington.  DC  20549.  Comments 
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must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  April  23.  2002. 
Margaret  H.  McFarland. 

Deputy  Secretary . 

[FR  Do(    02-10462  Filed  4-26-02;  8;45  ami 

BILLING  CODE  801 0-01 -U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25533;  812-12808] 

Price  Communications  Corporation  et 
al.;  Notice  of  Application 

April  2.3.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  3(b)(2)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  or,  alternatively,  section  6(c)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Price 
Communications  Corporation  ("Price"') 
and  Price  Communications  Wireless, 
Inc.  ("PCVV"  and,  together  with  Price. 
"Applicants'")  request  an  order  under 
section  3(b)(2)  of  the  Act  declaring  that 
PCW  is  primarily  engaged  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities 
or.  alternatively,  under  section  6(c)  of 
the  Act  exempting  Price  and  PCW  from 
all  provisions  of  the  Act  for  a  period  no 
longer  than  four  years. 
FILING  DATE:  The  application  was  filed 
on  April  17.  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC"s 
Secretary'  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21.  2002,  and  should  be 
accompanied  by  proof  of  ser\'ice  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary'. 

addresses:  Secretarv-.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Applicants,  45  Rockefeller  Plaza. 
New  York.  NY  10021. 
FOR  further  information,  CONTACT: 
Janet  M.  Grossnickle.  Branch  Chief,  or 
Nadya  B.  Roytblat,  Assistant  Director,  at 
(202)  942-0564  (Division  of  Investment 


Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Price,  a  Delaware  corporation,  is  a 
publicly-held  company  with  shares 
listed  and  traded  on  the  New  York  Stock 
Exchange  that  has  conducted  a  national 
communications  business  since  1981. 
PCW.  also  a  Delaware  corporation,  is  an 
indirect  wholly-owned  subsidiary  of 
Price  and  is  Price's  sole  remaining 
business  property.  PCW  and  a 
predecessor  corporation  have  been 
continuously  and  exclusively  engaged 
since  1987  in  the  business  of 
constructing,  developing,  managing  and 
operating  cellular  telephone  systems  in 
the  southeastern  United  States  under 
licenses  from  the  Federal 
Communications  Commission  ("FCC"). 

2.  On  December  18.  2001.  Price  and 
PCW  entered  into  a  transaction 
agreement  ("Transaction  Agreement  ") 
with  Cellco  Partnership  ("Cellco") 
pursuant  to  which  the  parties  agreed  to 
form  and  operate  a  new  joint  venture  in 
limited  partnership  form  ("New  LP"). 
PCW  agreed  to  contribute  its  cellular 
business  assets  and  approximately  Si 50 
million  in  cash  to  New  LP 
("Contribution"')  in  consideration  for  a 
limited  partnership  interest  having  an 
initial  valuation  of  approximately 

Si. 150  billion  (or  approximately  45%  of 
New  LP's  initial  capital)  and  carrying 
the  economic  preferences  and 
management  rights  set  forth  in  New  LP's 
Agreement  of  Limited  Partnership 
("Partnership  Agreement"),  New  LP  will 
be  majority-owned  and  primarily 
controlled  by  Cellco  through  two 
whollv-owned  subsidiaries  which  will 
contribute  business  assets,  a  note  and 
cash  (representing  approximately  55% 
of  New  LP's  initial  capital).  Cellco  is  the 
leading  provider  of  wireless 
communications  in  the  United  States 
and  is  a  joint  venture  between  Verizon 
Communications.  Inc.  ("Verizon 
Communications")  and  Vodafone  Group 
pic.  The  date  on  which  the 
contributions  are  to  be  made  and  New 
LP  will  commence  operations  (the 
"Closing  Date")  is  expected  to  occur 
before  the  end  of  the  second  quarter  of 
2002. 

3.  The  acquisition  of  PCW's  cellular 
operations  through  New  LP  represents  a 
geographical  expansion  of  Cellco's 
business  in  preparation  for  an  initial 
public  offering  by  a  corporate 


subsidiary,  Verizon  Wireless,  Inc. 
("Verizon  Wireless").  A  registration 
statement  relating  to  this  offering 
("Verizon  Wireless  IPO")  was  filed  with 
the  Commission  under  the  Securities 
Act  of  1933  on  November  9,  2001. 
Applicants  state  that  from  Price's  point 
of  view  PCW's  Contribution  and 
participation  in  New  LP  represents  a 
transitional  stage  in  Price's  movement 
from  ownership  and  management  of  an 
independent  wireless  business  to 
liquidation.  Since  the  business  assets  to 
be  contributed  by  PCW  to  New  LP 
represent  substantially  all  of  Price's 
assets,  the  Contribution  requires 
approval  by  the  shareholders  of  Price 
and  a  proxv  solicitation  for  that  purpose 
will  begin  in  early  May  2002. 

4.  New  LP  will  have  a  m.anagement 
committee  ("Management  Committee") 
consisting  of  three  members,  one 
appointed  by  PCW  and  two  by  the 
managing  general  partner.  Under  the 
Partnership  Agreement,  the  managing 
general  partner  will  need  approval  of  a 
majority  of  the  Management  Committee, 
including  the  member  appointed  by 
PCW.  with  respect  to  a  variety  of 
matters  relating  to  New  LP  and  its 
business,  as  more  fully  described  in  the 
application  A  Cellco  subsidian'  will 
serve  as  managing  general  partner  of 
New  LP  and  will  have  active  charge  of 
the  dav-to-day  business  operations  of 
New  LP.  Applicants  state  that,  under  the 
Partnership  Agreement,  anv  profits  of 
New  LP  will  be  allocated  to  PCW 
annually  in  an  amount  equal  to  4% 
annuallv  of  PCW's  capital  account 
before  any  profits  are  allocated  to 
Cellco's  subsidiaries.  Any  losses 
incurred  by  New  LP  will  be  allocated  to 
the  capital  accounts  of  Cellco's 
subsidiaries  before  being  allocated  to 
PCW. 

5  If  a  Verizon  Wireless  IPO  producing 
gross  proceeds  of  S4  billion  and  meeting 
certain  other  conditions  occurs  within 
four  years  from  the  Closing  Date.  PCW 
will  have  the  right,  subject  to  approval 
bv  the  shareholders  of  Price,  to 
exchange  the  limited  partnership 
interest  in  New  LP  for  Verizon  Wireless 
shares  at  the  initial  public  offering 
price.  If  the  \'erizon  Wireless  IPO  does 
not  occur  within  four  years  from  the 
Closing  Date,  or  PCW'  exercises  this 
right  but  Price's  shareholders  do  not 
approve  that  exchange,  the  limited 
partnership  interest  in  New  LP  must  be 
exchanged  for  shares  of  Verizon 
Communications  no  later  than  ten  years 
after  the  Closing  Date.'  Applicants  state 


.■\  shareholder  vote  to  approve  the  Contribution 
also  will  constitute  approval  of  the  exchange  of 
PCW's  limited  partnership  interest  in  New  LP  for 

Continued 
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that,  if  a  liquidation  takes  place,  it  will 
in  all  likelihood  result  in  the 
distribution  to  Price's  shareholders  of 
the  Verizon  Wireless  or  Verizon 
Communications  shares  received  in 
exchange  for  PCWs  limited  partnership 
interest  in  New  LP.  PCWs  limited 
partnership  interest  in  New  LP  generally 
will  be  nontransferable,  apart  from  the 
exchanges  described  above. ■^ 

Applicants'  Legal  Analysis 

1.  Under  section  3(a)(1)(C)  of  the  Act, 
an  issuer  is  an  investment  company  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  in  excess  of  40  percent  of  the 
value  of  the  issuer's  total  assets 
(exclusive  of  Government  securities  and 
cash  items)  on  an  unconsolidated  basis. 
Under  section  3(a)(2)  of  the  Act, 
investment  securities  include  all 
securities  except  Government  securities, 
securities  issued  by  employee  securities 
companies,  and  securities  issued  by 
majority-owned  subsidiaries  of  the 
owner  which  (i)  are  not  investment 
companies,  and  (ii)  are  not  relying  on 
the  exclusions  from  the  definition  of 
investment  company  in  section  3(c)(1) 
or  3(c)(7)  of  the  Act.  Applicants  state 
that  the  limited  partnership  interest  in 
New  LP  that  PCW  will  receive  for  the 
Contribution  may  cause  PCW  and  Price 
to  be  deemed  investment  companies 
within  the  meaning  of  section  3(a)(1)(C) 
of  the  Act. 

2.  Section  3(b)(2)  of  the  Act  provides 
that,  notwithstanding  section  3(a)(1)(C) 
of  the  Act.  the  SEC  may  issue  an  order 
declaring  an  issuer  to  be  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities  either  directly, 
through  majority-owned  subsidiaries,  or 
through  controlled  companies 
conducting  similar  types  of  businesses. ' 


Federal  Register/ Vol.  67.  No.  82 /Monday,  April  29.  2002 /Notices 


shares  of  Vnrizon  Communications.  However,  an 
exchange  of  the  limited  partnership  interest  in  New 
LP  for  shares  of  Verizon  Wireless  will  require  a 
separate  vole  of  the  shareholders  of  Price  after 
completion  nf  the  Verizon  Wireless  IPO. 

^Applicants  state  that  the  onlv  transfers 
permitted  to  PCW  under  the  Partnership  Agreement 
are  a  transfer  of  its  entire  interest  in  New  LP  in 
connection  with  its  liquidation  or  merger  with  or 
into  Price  or  a  corporation  wholly-owned  hy  Price 
and  a  pledge  of  its  entire  interest  in  New  LP  in 
connection  with  a  financing  transaction  .Applicants 
state  that  they  have  no  current  plans  for  any  such 
financing  transaction  and  recognize  that,  under  the 
proposed  conditions,  any  such  financing 
transaction  could  result  in  a  termination  of  any 
order  granted  pursuant  to  the  application. 

^  Section  2(al(9)  of  the  Act  defines  'control"  as 
the  power  to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  company.  That 
.section  creates  a  presumption  that  an  owner  of 
more  than  25%  of  a  company's  outstanding  voting 


3.  Applicants  request  an  order  under 
section  3(b)(2)  declaring  that,  following 
the  Contribution,  notwithstanding 
section  3(a)(1)(C)  of  the  Act,  PCW  will 
be  primarily  engaged,  through  New  LP, 
in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities.  Applicants  state 
that  neither  Price  nor  PCW  is  now  an 
investment  company  or  will  be  an 
investment  company  within  the 
meaning  of  section  3(a)(1)(A)  of  the  Act 
following  the  Contribution. •»  Applicants 
state  that  New  LP  will  be  a  company 
controlled  by  PCW  within  the  meaning 
of  the  Act.  Applicants  submit  that  PCW 
will  be  primarily  engaged  in  the  cellular 
telephone  business  through  its  45% 
ownership  interest  in  New  LP  and  its 
exercise  of  the  management  rights 
conferred  by  the  Partnership  Agreement. 

4.  Under  section  3(b)(2)  of  the  Act,  in 
determining  whether  an  applicant  is 
primarily  engaged  in  a  non-investment 
company  business,  the  SEC  considers 
the  following  factors:  (a)  Applicant's 
historical  development:  (b)  applicant's 
public  representations  of  policy;  (c)  the 
activities  of  applicant's  officers  and 
directors:  (d)  the  nature  of  applicant's 
present  assets;  and  (e)  the  sources  of 
applicant's  present  income.^ 

a.  Historical  Development:  PCW  states 
that  it  and  its  predecessor  corporation 
have  been  operating  companies  engaged 
in  the  cellular  telephone  business  under 
FCC  licensing  and  regulation  since 
1987. 

b.  Public  Representations  of  Policy: 
PCW  states  that  it  and  its  predecessor 
corporation  have  consistently  held 
themselves  out  to  the  public  as  an 
operator  of  cellular  telephone  systems 
and  a  provider  of  cellular  telephone 
services.  PCW  states  that  it  never  has 
held  itself  out,  and  does  not  now  hold 
itself  out,  as  an  investment  company. 

c.  Activities  of  Officers  and  Directors: 
PCW  states  that  it  has  a  sold  director 
(who  also  is  President  and  Chief 
Executive  Officer  of  Price)  and  two 
executive  officers.  After  the 
Contribution,  Price  will  designate  and 
PCW  will  appoint  one  of  PCW's 
executive  officers  to  serve  on  the 
Management  Committee  of  New  LP. 
Under  the  Partnership  Agreement,  the 
Management  Committee  will  function 
on  a  variety  of  operating  matters — such 


securities  controls  the  company,  and  that  an  owner 
of  25%  or  less  of  a  company's  outstandmg  voting 
securities  does  not  control  the  company. 

*  Section  2(a(l|(A)  provides  that  an  issuer  is  an     ■ 
investment  company  if  it  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to  engage 
primarily,  in  the  business  of  investing,  reinvesting 
or  trading  in  securities. 

'■  See  Tonopah  Mining  Company  of  Nevada.  26 
S.E.C.  426(1946). 


as  approval  of  annual  operating  budgets, 
incurrence  of  debt,  disposition  of 
licenses,  appointment  on  independent 
auditor,  approval  of  annual  financial 
statements  and  selection  of 
technology — as  well  as  a  wide  variety  of 
major  transactions  and  other  business 
matters,  such  as  mergers  and 
consolidations,  business  acquisitions, 
acquisitions  and  dispositions  of  assets, 
disposition  of  licenses,  entry  into  new 
business  areas  and  distributions  to  and 
dealings  with  partners. 

d.  Nature  of  Assets:  Applicants  state 
that,  on  a  pro  forma  basis  assuming  that 
the  Contribution  occurred,  PCW's 
limited  partnership  interest  in  New  LP 
represented  approximately  97.5%  of 
PCW's  total  assets  on  an  unconsolidated 
basis,  as  of  December  31,  2001.  (The 
remaining  2.5%  of  PCW's  total  assets 
consisted  of  cash  and  short-term, 
income  producing  cash  equivalent 
investments.) 

e.  Sources  of  Income:  Applicants  state 
that,  on  a  pro  forma  basis  assuming  that 
the  Contribution  occurred, 
approximately  97.46%  of  its  net  income 
for  the  12  months  ended  December  31, 
2001,  would  have  been  attributable  to 
New  LP. 

5.  PCW  asserts  that  it  meets  the 
requirements  for  an  order  under  section 
3(b)(2)  of  the  Act.  PCW  agrees  that,  if  an 
order  under  section  3(b)(2)  is  granted, 
the  order  will  terminate  without  action 
on  the  part  of  the  Commission  on  the 
earliest  of  (i)  the  date  on  which  PCW 
ceases  to  own  the  limited  partnership 
interest  in  New  LP  as  described  in  the 
application,  (ii)  the  date  on  which  PCW 
makes  an  acquisition  or  disposition  of 
assets  by  reason  of  which  its  limited 
partnership  interest  in  New  LP  ceases  to 
constitute  at  least  80%  (or  is  further 
reduced  below  80%)  of  the  total  assets 
of  PCW  on  an  unconsolidated  basis,  and 
(iii)  the  fourth  anniversary  of  the 
Closing  Date. 

6.  In  the  alternative.  Applicants 
request  an  order  under  section  6(c)  of 
the  Act  exempting  Price  and  PCW  from 
all  provisions  of  the  Act  until  no  later 
than  the  fourth  anniversary  of  the 
Closing  Date.  Section  6(c)  provides,  in 
relevant  part,  that  the  Commission  may 
conditionally  or  unconditionally 
exempt  any  person  from  any  provisions 
of  the  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

7.  Applicants  state  that  neither  Price 
nor  PCW  has  any  of  the  structural 
features,  functions  or  objectives  of  an 
investment  company,  as  evidenced  by 
the  identities,  business  activities  and 
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strategic  objectives  of  the  parties  to  the 
Transaction  Agreement,  the  private  and 
commercial  nature  of  the  joint  venture 
thev  propose  to  create  and  carrv"  on 
through  New  LP.  and  the 
nontransferability  of  PCW's  interest  in 
New  LP.  Applicants  state  that,  after  the 
Contribution,  PCW's  interest  in  New  LP 
will  constitute  more  than  97%  of  PCWs 
total  assets  and  Price's  indirect  interest 
in  New  LP  will  constitute  substantially 
all  of  Price's  total  assets.  Price  has 
publiclv  announced  its  intention  to 
liquidate  after  PCW's  limited 
partnership  interest  in  New  LP  is 
exchanged  for  shares  of  Verizon 
Wireless  or  Verizon  Communications. 
Applicants  also  state  that  the  conditions 
to  the  requested  order  under  section  6(c) 
would  further  assure  that  the  requested 
exemption  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order  under 
section  6(c)  of  the  Act  will  be  subject  to 
the  following  conditions: 

1.  Neither  of  the  Applicants  will  be  or 
will  hold  itself  out  as  being  engaged  in 
the  business  of  investing,  reinvesting  or 
trading  in  securities. 

2.  PCW  will  not  acquire  any 
investment  securities,  as  that  term  is 
defined  in  section  3(a)(2)  of  the  Act, 
except  (a)  the  limited  partnership 
interest  in  New  LP  described  in  the 
application  and  (b)  for  cash 
management  purposes,  certificates  of 
deposit,  bankers  acceptances  and  time 
deposits  maturing  within  180  days  from 
the  date  of  acquisition,  and  shares  of 
money  market  funds. 

3.  Price  will  not  acquire  any 
investment  securities,  as  that  term  is 
defined  in  section  3(a)(2)  of  the  Act, 
except  securities  the  holding  of  which  is 
consistent  with  the  goals  of  preserving 
capital  and  maintaining  liquidity. 

4.  The  order  will  terminate  on  the 
earliest  of  (a)  the  date  on  which  PCW 
ceases  to  own  the  limited  partnership 
interest  in  New  LP  as  described  in  the 
application,  (b)  the  date  on  which  PCW 
makes  an  acquisition  or  disposition  of 
assets  by  reason  of  which  its  limited 
partnership  interest  in  New  LP  ceases  to 
constitute  at  least  80%  (or  is  further 
reduced  below  80%)  of  the  total  assets 
of  PCW  on  an  unconsolidated  basis,  (c) 
the  date  on  which  Price  makes  an 
acquisition  or  disposition  of  assets  by 
reason  of  which  Price's  ownership 
interest  in  PCW  ceases  to  constitute  at 
least  80%  (or  is  further  reduced  below 
80%)  of  Price's  total  assets  on  an 
unconsolidated  basis,  and  (d)  the  fourth 
anniversary  of  the  Closing  Date. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H,  McFarland. 
Deputy  Secretary. 
|:-"R  Dot..  02-10.391  Filed  4-26-02;  8:45  am] 
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Wells  Fargo  Funds  Trust  and  Wells 
Fargo  Funds  Management  LLC;  Notice 
of  Application 

.-\pril  2:1.2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  tn  permit  certain  series 
of  a  registered  open-end  management 
investment  company  to  acquire  all  of 
the  assets,  subject  to  the  liabilities,  of 
certain  other  series  of  the  investment 
company  (the  "Reorganization"). 
Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
under  the  Act. 

APPLICANTS:  Wells  Fargo  Funds  Trust 
("Funds  Trust")  and  Wells  Fargo  Funds 
Management.  LLC  ("Funds 
Management"). 

FILING  DATES:  The  application  was  filed 
on  February  15,  2002.  and  amended  on 
April  16,  2002.  Applicants  have  agreed 
to  file  another  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFICATION  OF 
HEARING: 

An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  May  16.  2002.  and 
should  be  accompanied  by  proof  of 
ser\ice  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  wTiter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretar\'. 
ADDRESSES:  Secretarv,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609;  Applicants:  C.  David 
Messman,  Esq..  Wells  Fargo  Funds 


Trust.  Wells  Fargo  Funds  Management 
LLC.  525  Market  Street.  San  Francisco, 
California  94105:  Marco  E.  Adelfio.  Esq.. 
Eileen  M.  Smiley.  Esq..  Morrison  & 
Foerster  LLP.  2000  Pennsylvania 
Avenue  NW,  Suite  5500.  Washington. 
DC  20006 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Senior  Counsel,  at  (202) 
942-0574  or  Todd  Kuehl.  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
mav  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Funds  Trust,  a  Delaware  business 
trust  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  Funds  Trust  is  comprised  of 
seventy-two  series,  four  of  which  are 
involved  in  the  proposed 
Reorganization.  International  Equity 
Fund  and  the  Small  Cap  Opportunities 
Fund  are  the  "Acquiring  Funds"  and 
International  Fund  and  the  Small  Cap 
Value  Fund  are  the  "Target  Funds',  and 
together  with  the  Acquiring  Funds,  the 
"Funds."  The  Target  Funds  are  feeder 
funds  that  do  not  invest  directly  in 
portfolio  securities.  Rather,  each  Target 
Fund  invests  in  a  corresponding  core 
portfolio  (each  a  "Core  Portfolio"  and 
collectively  the  "Core  Portfolios,")  of 
Wells  Fargo  Core  Trust  ("Core  Trust") 
that  has  the  same  investment  objectives 
and  strategies  as  the  corresponding 
Target  Fund.  Core  Trust,  a  Delaware 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company. 

2.  Funds  Management  serves  directly 
as  the  investment  adviser  to  each  of  the 
Acquiring  Funds  and  ser\'es  indirectly 
as  the  investment  adviser  to  each  of  the 
Target  Funds.  Funds  Management 
serves  as  the  investment  adviser  for 
each  of  the  Core  Portfolios  of  Core  Trust 
in  which  the  Target  Funds  invest.  Funds 
Management  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  as 
amended  (the  "Advisers  Act")  Funds 
Management  is  an  indirect  wholly- 
owned  subsidiary  of  Wells  Fargo  & 
Company.  As  of  December  27.  2001, 
Wells  Fargo  Bank  Minnesota.  N.A 
("Wells  Fargo.  MN").  a  wholly-owned 
subsidiar\'  of  Wells  Fargo  &  Company, 
held  of  record  with  sole  or  shared  power 
to  vote,  more  than  25%  of  the 
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outstanding  voting  securities  of  each 
Target  Fund. 

3.  On  November  6,  2001 .  the  board  of 
trustees  of  Funds  Trust  ("Board"), 
including  all  of  the  trustees  who  are  not 
"interested  persons"  within  the 
meaning  of  section  (2Ka)U9)  of  the  Act 
(the  "Independent  Trustees"), 
unanimously  approved  an  Agreement 
and  Plan  of  Reorganization  (the 
"Reorganization  Agreement")  on  behalf 
of  the  Target  Funds  and  the  Acquiring 
Funds.  Pursuant  to  the  Reorganization     ^ 
Agreement,  at  the  Effective  Time 
(defined  below)  of  the  Reorganization, 
each  class  of  each  Target  Fund  will 
transfer  all  of  its  assets  to  a 
corresponding  class  of  the  Acquiring 
Fund,  subject  to  the  assumption  by  such 
class  of  the  Acquiring  Fund  of  all  the 
liabilities  of  the  corresponding  class  of 
the  Target  Fund,  in  exchange  for  shares 
of  the  designated  class  of  such 
Acquiring  Fund  that  have  an  aggregate 
net  asset  value  equal  to  the  value  of  the 
Target  Fund's  shares.  The  Target  Fund 
would  then  distribute  to  its 
shareholders  the  corresponding 
Acquiring  Fund  shares  in  liquidation  of 
the  Target  Fund.  The  Funds  will 
determine  the  value  of  their  net  assets 

as  of  the  Valuation  Time  (defined 
below)  in  accordance  with  Funds 
Trust's  then  current  valuation 
procedures  as  described  in  its 
prospectus  and  statement  of  additional 
information.  The  Valuation  Time  is  the 
close  of  regular  trading  on  the  New  York 
Stock  Exchange,  as  of  which  time  the 
net  asset  value  of  each  class  of  shares  of 
each  of  the  Funds  is  determined  for 
purposes  of  the  Reorganization.  Under 
the  terms  of  the  Reorganization 
Agreement,  unless  the  parties  agree 
differently,  the  Valuation  Time  will 
occur  on  the  Closing  Date.  The  Effective 
Time  of  the  Reorganization  is  the  date 
and  time  on  which  the  delivery  of  the 
Target  Funds'  assets  and  the  Acquiring 
Funds'  shares  occurs,  which  will  be  the 
first  business  day  following  the  Closing 
Date. 

4.  Applicants  state  that  the  Board  has 
determined  that  each  Acquiring  Fund 
and  its  corresponding  Target  Fund  have 
compatible  investment  objectives  and 
strategies.  Each  of  the  Funds  offers 
Institutional  Class  shares  and  the 
International  Fund  and  the  International 
Equity  Fund  each  also  offer  Class  A  and 
Class  B  shares.  Applicants  state  that  the 
rights  and  obligations  of  each  class  of 
each  Acquiring  Fund  are  identical  to 
those  of  the  corresponding  share  class  of 
the  corresponding  Target  Fund.  For 
purposes  of  calculating  any  contingent 
deferred  sales  charge  ("CDSC"), 
shareholders  of  Class  A  and  B  Shares  of 
a  Target  Fund  will  be  deemed  to  have 


held  the  Class  A  and  Class  B  Shares  of 
the  corresponding  Acquiring  Fund  since 
the  date  the  shareholders  initially 
purchased  the  shares  of  that  Target 
Fund.  No  front-end  sales  load  or  CDSC 
will  be  imposed  on  the  exchange  of 
shares  occurring  as  part  of  the 
Reorganization.  Funds  Management 
and/or  its  affiliated  persons  will  bear  all 
expenses  related  to  the  Reorganization. 

5.  The  Board,  including  all  the 
Independent  Trustees,  found  on  behalf 
of  each  of  the  Target  and  Acquiring 
Funds,  that  participation  in  the 
Reorganization,  as  contemplated  by  the 
Reorganization  Agreement,  is  in  the  best 
interests  of  each  Fund  and  its 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  of  each  Fund 
would  not  be  diluted  as  a  result  of  the 
Reorganization.  The  Board  considered 
among  other  things:  (a)  The 
Reorganization  Agreement;  (b)  the 
compatibility  of  each  Target  Fund's 
investment  objective,  principal 
investment  strategies,  and  investment 
policies  with  those  of  the  corresponding 
Acquiring  Fund;  (c)  the  benefits 
associated  with  increased  asset  levels, 
including  greater  purchasing  power  and 
the  ability  to  diversify'  more  broadly, 
and  the  enhanced  viability  of  the 
combined  Funds;  and  (d)  the  fact  that 
all  of  the  expenses  associated  with  the 
Reorganization  would  be  borne  by 
Funds  Management  and  not  Fund 
shareholders. 

6.  The  Reorganization  is  subject  to  a 
number  of  conditions  precedent 
including:  (a)  That  a  registration 
statement  under  the  Securities  Act  of 
1933  on  Form  N-14  shall  have  become 
effective;  (b)  that  shareholders  of  the 
Target  Funds  shall  have  approved  the 
Reorganization  Agreement;  (c)  that  if 
necessary,  the  Target  Funds  shall  have 
declared  a  dividend  that,  together  with 
all  previous  dividends,  shall  have  the 
effect  of  distributing  to  such  Target 
Funds  shareholders  all  of  its  previously 
undistributed  investment  company 
taxable  income  and  net  capital  gain;  (d) 
the  Funds  will  have  received  opinions 
of  counsel  that  the  Reorganization  will 
be  tax-free  for  federal  income  tax 
purposes  to  the  Target  Fund,  the 
corresponding  Acquiring  Fund  and  their 
respective  shareholders;  and  (e) 
applicants  will  have  received  exemptive 
relief  from  the  Commission  to  permit 
the  Reorganization.  Pursuant  to  a  vote  of 
a  majority  of  the  Board,  Funds  Trust 
mav  terminate  the  Reorganization 
Agreement  with  respect  to  either  or  both 
sets  of  Funds  any  time  prior  to  the 
Effective  Time  of  the  Reorganization. 
Applicants  represent  that  they  will  not 
amend  the  Reorganization  Agreement  in 
anv  manner  that  materially  affects  the 


application  without  prior  approval  of 
the  Commission  staff. 

7.  The  Combined  Proxy  Statement  / 
Prospectus  relating  to  the 
Reorganization  of  the  Funds  was 
initially  filed  with  the  Commission  on 
December  6,  2001,  and  became 
automatically  effective  on  January  6, 
2002.  The  final  Combined  Proxy 
Statement/  Prospectus  was  filed  with 
the  Commission  on  January  25,  2002.  in 
final  form  and  became  automatically 
effective  on  the  same  day.  Finally,  a 
supplement  to  the  Combined  Proxy 
Statement/  Prospectus  was  filed  with 
the  Commission  on  February  14,  2002. 
The  Combined  Proxy  Statement  / 
Prospectus  was  mailed  to  shareholders 
of  the  Target  Funds  beginning  on 
January  31,  2002,  and  the  supplement 
was  mailed  to  shareholders  on  March  1 , 
2002.  Shareholders  of  the  Target  Fimds 
will  vote  on  the  proposed 
Reorganization  at  special  meetings  of 
shareholders  expected  to  occur  on  April 
26,  2002,  and  the  Closing  Date  is 
expected  to  be  May  17,  2002. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  the  Funds  may  be  deemed 
affiliated  persons  and  thus  the 
Reorganization  may  be  prohibited  by 
section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

3.  Applicants  state  that  they  may  not 
rely  on  rule  17a-8  because  the  Funds 
may  be  deemed  to  be  affiliated  persons 
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for  reasons  other  than  those  set  forth  in 
the  rule.  Wells  Fargo.  MN  currently 
holds  of  record  in  its  name  more  than 
25%  of  the  outstanding  voting  securities 
of  each  Target  Fund.  Specifically,  Wells 
Fargo.  MN  holds  more  than  25°'(>  of  the 
outstanding  voting  securities  of  the 
International  Fund  for  the  benefit  of  the 
Cash  Balance  Pension  Plan  (•CBPP") 
and  also  holds  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Small  Cap  Value  Fund  for  the  benefit  of 
the  Voluntary  Employee's  Beneficiary 
Association  ("VEBA'").  a  trust  that  is 
used  to  fund  employee  benefits  for 
employees  of  Wells  Fargo  &  Company 
and  its  subsidiaries.  (CBPP  and  VEBA 
are  collectively  referred  to  as  the 
"Affiliated  Accounts.")  Applicants  state 
that  by  virtue  of  the  Affiliated  Accounts' 
ownership  and  Wells  Fargo,  MN's 
voting  control  and  economic  interest  in 
the  Affiliated  Accounts,  each  Target 
Fund  mav  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  of  its 
corresponding  Acquiring  Fund,  and  vice 
versa,  for  reasons  not  based  solely  on 
their  common  adviser,  common 
directors/trustees  and/ or  common 
officers.  Wells  Fargo,  MN  intends  to 
engage  an  independent  fiduciary  to  vote 
the  shares  of  the  Affiliated  Accounts. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  mav  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
companv  concerned  and  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  complete  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
standards  of  section  1 7(b)  of  the  Act. 
Applicants  state  that  the  Board, 
including  all  of  the  Independent 
Trustees,  has  determined  that 
participation  in  the  Reorganization  is  in 
the  best  interests  of  each  Fund,  and  that 
the  interests  of  the  Funds'  shareholders 
will  not  be  diluted  as  a  resuU  of  the 
Reorganization.  The  applicants  also 
state  that  the  Reorganization  will  be 
based  on  the  Funds'  relative  net  asset 
values. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Df'puty  Secrt'tan-. 
|FR  Doc.  02-1046.3  Filed  4-26-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45790:  File  No.  SR-NASI>- 
2002-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Expansion 
From  Three  to  Five  the  Levels  of 
Aggregated  Price  and  Size  Information 
Displayed  in  Nasdaq's  Future  Order 
Display  and  Collector  Facility 

.\prii  19.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i,  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  .■\pril  18. 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  *  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  expand,  from 
three  to  five,  the  levels  of  aggregated 
price  and  size  information  displayed  in 
Nasdaq's  future  Order  Display  and 
Collector  Facility  ("SuperMontago"). 
Nasdaq  will  implement  this  rule  change 


'  In  i;.S.C.  78.'.(b)lll. 

-17CFR  :40.19l>-4. 

^On  .^pril  .").  2002.  the  Commission  received  an 
amonrlmeni  from  Nasdaq  which  made  conforming 
changes  to  NA.SD  Rules  4707(d)  and  4710(f).  fief 
letter  from  Thomas  P  Muran.  .Associate  General 
C;ounsel.  Na.'idaq.  to  Katherine  A.  England. 
.■\ssistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  April  5.  2002  I'  .Amendment  No. 
ri  .Subsequently,  on  April  18.  2002.  the 
Commission  received  an  amendment  from  Nasdaq 
which  corrected  a  citation  in  its  rule  text  and 
replac  ed  .Amendment  No.  1  in  its  entirety.  Sep  letter 
from  Thomas  P.  Moran.  .Associate  General  Counsel. 
Nasdaq,  to  Catherine  A  England.  .Assistant 
Director.  Division  ot  Mart.pl  Rpgulatum. 
Commission,  dated  .April  18.  2002  CAmendmenl 
No.  2").  This  proposed  rule  change  is  treated  as 
filed  on  the  date  that  Amendment  No.  2  Was 
received. 


within  30  days  after  successful 
completion  of  SuperMontage  user 
acceptance  testing.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretar\'.  Nasdaq,  and  at 
the  Commission 

II.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulaton'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  ongoing  preparation  for 
the  launch  of  SuperMontage.  Nasdaq  is 
engaging  in  a  continuing  review  of  the 
svstem's  functionality  and  rules  with  a 
view  to  constant  improvement.  As  a 
result  of  this  review,  and  in  consultation 
with  industry  professionals.  Nasdaq  has 
determined  to  expand  to  five  the 
number  of  price  levels  aggregated  and 
displayed  via  the  SuperMontage. 

As  approved  by  the  Commission. 
SuperMontage  would  only  display  the 
top  three  price  levels  of  aggregated  price 
and  size  information  for  both  the  bid 
and  offer  side  of  the  market  for  a 
particular  security.  .As  a  result  of 
discussions  with  market  participants 
and  Nasdaq's  experience  with 
decimalization.  Nasdaq  has  determined 
to  expand  the  availability  of  aggregated 
price  and  share  amount  information 
around  the  inside  price  by  displaying, 
and  disseminating  through  data 
vendors,  five  price  levels  (the  inside 
price  plus  four  additional  price  levels 
awav)  of  trading  interest  on  both  the  bid 
and  offer  side  of  the  market. 

Nasdaq  believes  that  expanding  the 
amount  of  aggregated  trading  interest 
information  available  through 
SuperMontage  to  five  price  levels  will 
further  increase  transparency  and  assist 
market  participants  in  making  informed 
trading  decisions. 

2.  Statutorv'  Basis 

Nasdaq  believes  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
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the  Act-*  in  that  the  proposal  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory- Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  neither  solicited  nor  received 
any  written  comments. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change,  as 
amended,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  "^  and 
subparagraph  (f)(5)  of  Rule  19b-4 
thereunder*  because  it  effects  a  change 
in  an  existing  order-entry  or  trading 
system  of  a  self-regulatory  organization 
that  does  not:  (1)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  impose  any  significant 
burden  on  competition;  and  (3)  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  as  amended,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-22  and  should  be 
submitted  by  May  20,  2002. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand. 
Deputy  Secretary-. 
[FR  Doc.  02-10393  Filed  4-26-02;  8:45  am] 

BILLING  CODE  8010-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45801;  File  No.  SR-NASD- 
2002-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Revisions  to 
the  Limited  Principal— Financial  and 
Operations  (Series  27)  Examination 
Program 

April  22.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  10, 
2002.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposed 
rule  change  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatory  organization  under 
Section  19(b)(3)(A)(i)  of  the  Act.a  and 
Rule  19b-4(f)(l)'»  thereunder,  which 


renders  the  proposal  effective  upon 
filing  with  the  Commission.'"'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
revisions  to  the  Limited  Principal — 
Financial  and  Operations  (Series  27) 
examination  program.  The  proposed 
revisions  update  the  Series  27 
examination  study  outline,^  selection 
specifications,"  and  question  bank"  to 
reflect  changes  to  the  laws,  rules,  and 
regulations  covered  by  the  examination 
and  to  reflect  more  accurately  the  duties 
and  responsibilities  of  a  Series  27 
principal.  Additionally,  the  proposed 
revisions  change  the  format  of  the  Series 
27  examination.  The  proposed  revisions 
do  not  result  in  any  textual  changes  to 
the  By-Laws,  Schedules  to  the  By-Laws, 
or  Rules  of  NASD  Regulation  or  the 
NASD. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


M5  U.S.C.  78o-3(b)(6). 
5 15  U.S.C.  78s(b)(3)(A). 
»17CFR24O.19b-4(0(5). 


M7CFR2O0.3O-3(a)(12). 
» 15  use.  78s(b)(l). 
^17CFR240.19b-4. 
M5U.S.C.  78s(b)(3)(A)(i). 
«17CFR240.19b--!(f)(l). 


'  See  Letter  to  Alden  S.  Adkins.  Senior  Vice 
President  and  General  Counsel,  NASD  Regulation, 
from  Belinda  Blaine.  Associate  Director.  Division  of 
Market  Regulation.  SEC.  dated  July  24.  2000. 

6  The  text  of  the  Series  27  study  outline  is 
available  at  NASD  Regulation  and  at  the 
Commission. 

'  NASD  Regulation  ha  requested  confidential 
treatment  for  the  Series  27  examination,  and  thus 
the  specifications  are  omitted  from  this  filing.  The 
specifications  have  been  filed  separately  with  the 
Commission  pursuant  to  Rule  24b-2  under  the  Act. 
17CFR240.24b-2. 

8  Based  upon  instruction  from  the  Commission 
staff.  NASD  Regulation  is  not  filing  the  question 
bank  for  Commission  review.  See  Letter  to  Alden 
S.  Adkins.  Senior  Vice  President  and  Genral 
Counsel.  NASD  Regulation,  from  Belinda  Blaine. 
Associated  Director,  Division  of  Market  Regulation. 
SEC,  dated  [uly  24.  2000. 
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A.  Self-Regulatory' Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  Section  15A(g)(3)  of  the 
Act.''  which  requires  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members,  the 
NASD  has  developed  examinations,  and 
administers  examinations  developed  by 
other  self-regulatory  organizations,  that 
are  designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge.  NASD  Regulation 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
revisions  are  necessary  or  appropriate  in 
view  of  changes  pertaining  to  the 
subject  matter  covered  by  the 
examinations. 

The  Series  27  examination  is  an 
NASD  examination  that  qualifies  an 
individual  to  function  as  a  limited 
principal  responsible  for  matters 
involving  a  member's  financial  and 
operational  management.  A  Series  27 
principal  may  serve  as  a  member's  chief 
financial  officer. 

A  committee  of  industry 
representatives,  together  with  NASD 
Regulation  staff,  recently  undertook  a 
review  of  the  Series  27  examination 
program.  As  a  result  of  this  review. 
NASD  Regulation  is  proposing  revisions 
to  the  Series  27  examination  study 
outline  to  reflect  changes  in  relevant 
laws,  rules,  and  regulations  covered  by 
the  examination,  including  rules 
concerning  anti-money  laundering  and 
Regulation  S-P.'"  and  to  reflect  more 
accurately  the  duties  and 
responsibilities  of  a  Series  27  principal. 

Additionally,  NASD  Regulation  is 
proposing  to  reformat  the  examination. 
Currently,  the  Series  27  examination  is 
a  two-part  test  graded  on  a  140  point 
system.  The  first  part  includes  100 
multiple-choice  questions  (each  worth 
one  point)  and  the  second  part,  which 
is  worth  40  points  requires  individuals 
to  perform  computations  based  on 
financial  information  in  a  member's  trial 
balance.  Individuals  taking  the 
examination  may  be  given  partial  credit 
for  answers  to  computational  questions 
in  the  second  part.  NASD  Regulation  is 
proposing  to  change  the  format  of  the 
Series  27  examination  to  make  it  a  one- 
part  examination  with  a  total  of  145 
multiple-choice  questions  (each  worth 


one  point),  and  will  not  give  partial 
credit  for  any  answers. 

To  adequately  test  the  material 
covered  in  the  revised  examination. 
NASD  Regulation  is  proposing  to 
reorganize  the  substantive  sections  of 
the  outline  and  to  allocate  questions  to 
each  section  as  follows:  Keeping  and 
Preservation  of  Records  and  Broker/ 
Dealer  Financial  Reporting 
Requirements.  16  questions;  Net  Capital 
Requirements.  44  questions:  Customer 
Protection.  37  questions:  Municipal 
Securities  Rulemaking  Board 
Regulations,  10  questions:  Federal 
Reser\'e  Board  Regulations,  8  questions: 
Uniform  Practice  Rules,  15  questions: 
and  Other  Relevant  Regulations  and 
Interpretations,  15  questions. 

NASD  Regulation  is  proposing  similar 
changes  to  the  corresponding  sections  of 
the  Series  27  examination  selection 
specifications  and  question  bank.  The 
Series  27  examination  will  remain  a 
3'  j-hour  examination  and  the  passing 
score  for  the  examination  will  continue 
to  be  70%. 

2.  Statuton.'  Basis 

NASD  Regulation  believes  that  the 
proposed  revisions  are  consistent  with 
the  provisions  of  Sections  15A(b)(6)" 
and  15A(g)(3)  of  the  Act,'-  which 
authorize  the  NASD  to  prescribe 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  anv  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act '  *  and  Rule  19b- 
4(f)(1)  '■*  thereunder,  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 


"ISU.S.C.  78o-3(g)(3). 

"■  17  CFR  248.1-18;  17  CFR  248.30;  and  17  CFR 
248,  .Appendix  A. 


'Isr.S.C  78o-3(b)(6). 
'nSUS.C.  78o-3(s)l3)- 
'3  15U.S.C.  78s(b)(3)|A)(i). 
'■•17CFR240.19b-»(n(l). 


enforcement  of  an  existing  rule  of  the 
self-regulator\'  organization.  NASD 
Regulation  proposes  to  implement  the 
revised  Series  27  examination  program 
on  August  1.  2002. 

.\\  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessaPk'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretar>'. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-48  and  should  be 
submitted  by  May  20.  2002. 

For  the  Lommission,  by  the  Di\  ision  of 
Market  Regulation,  pursuant  to  delegated 
authorit) . '' 

Margaret  H.  McFarland, 
Deputy  Spcretary. 
|FR  Uo(    02-10394  Filed  4-26-02:  8:45  ami 

BILLING  CODE  801 0-01 -U 


SOCIAL  SECURITY  ADMINISTRATION 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility  andHntegrity  of  Information 
Disseminated  by  Federal  Agencies 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice;  comments  requested. 

summary:  Section  515  of  the  Treasun,' 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554)  directs  the  Office  of 


17CFR200.30-3(aMl2). 
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Management  and  Budget  (0MB)  to  issue 
government-wide  guidelines  for  Federal 
agencies  to  ensure  and  maximize  the 
quality,  objectivity,  utility  and  integrity 
of  information  disseminated  by  Federal 
agencies.  In  response,  0MB  issued 
government-wide  guidelines  on 
Februar>-  22,  2002  (67  FR  8452),  as 
revised  on  March  4,  2002  (67  FR  9797). 
that  require  Federal  agencies  that  are 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  chapter  35)  to  develop  and 
publish  their  own  information  quality 
guidelines  along  with  administrative 
mechanisms  to  allow  persons  to  request 
correction  of  information. 

This  notice  serves  to  announce  the 
availability  of  SSA  section  515  draft 
quality  guidelines  and  corrections 
procedures  on  the  agency's  web  site 
http://wH'w. ssa.gov/515.  SSA  is 
requesting  comments  on  section  515 
draft  guidelines  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility  and  integrity  of  disseminated 
information  and  on  the  proposed 
mechanisms  for  seeking  correction  of 
information. 

The  SSA  will  consider  all  comments 
received  in  response  to  this  notice  and 
will  develop  proposed  final  guidelines 
and  mechanisms  for  seeking  correction 
for  submission  to  0MB  by  luly  1,  2002. 

Notice  of  SSA's  final  guidelines  and 
correction  procedures  will  be  published 
in  the  Federal  Register  and  will  be 
available  on  the  SSA  web  site  no  later 
than  October  1,2002. 

DATES:  Submit  comments  on  or  before 
May  29.  2002. 

ADDRESSES:  Comments  transmitted  by 
FAX  or  e-raail  may  be  sent  to  Mr.  Brian 
Greenberg,  Office  of  Research, 
Evaluation  and  Statistics  at  FAX 
number  (410)  965-3308  or  e-mail  to 
Brian.V.Greenberg@ssa.gov.  While 
comments  by  e-mail  or  fax  are 
preferable,  you  may  send  your 
comments  by  mail  to  Mr.  Brian 
Greenberg,  Office  of  Research, 
Evaluation  and  Statistics,  Room  4-C-15 
Operations,  6401  Security  Boulevard. 
Baltimore.  MD  21235-6401.  Mr. 
Greenberg  may  also  be  reached  by 
phone  at  410-965-0131. 

Dated:  April  22.  2002. 
Paul  N.  Van  de  Water. 

Acting  Deputy  Comm/ss/oner  /or  Policy. 
[FR  Doc.  02-10379  Filed  4-26-02;  8:45  am) 
BILLING  CODE  4191-02-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Request  Renewai 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Three  Current  Public 
Collections  of  information 

AGENCY:  Federal  Aviation 
Admuiistration  (FAA).  DOT. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  the  FAA  invites  public 
comment  on  three  currently  approved 
public  information  collection  that  will 
be  submitted  to  0MB  for  renewal 
DATES:  Comments  must  be  received  on 
or  before  June  28.  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave..  SW.. 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judv  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  0MB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0015,  Airport  Master  Record. 
49  use  329(b)  empowers  and  directs 
the  Secretary  of  Transportation  to 
collect  and  disseminate  information  on 
civil  aeronautics.  Aeronautical 
information  is  required  by  the  FAA  in 
order  to  carry  out  FAA  missions  related 
to  safety,  flight  planning,  forecasting, 
airport  engineering,  and  Federal  grants 
analyses.  The  database  is  the  basic 
source  of  information  for  private,  state. 
Federal  and  government  aeronautical 
charts  and  publications.  The  current 
estimated  annual  reporting  burden  is 
4,355  hours. 

2  2120-0572.  Operating  Procedures 
for  Airport  Traffic  Control  Towers 
(ATCT)  That  Are  Not  Operated  By  or 
Under  Contract  with  the  U.S.  (Non- 
Federal).  The  intent  of  the  Advisory 


Circular  and  this  collection  of 
information  is  to  maintain  a  high  level 
of  air  safety  without  regulating  certain 
entities  that  previously  were  not 
regulated.  The  FAA  is  requesting 
operators  of  non-Federal  ATCT  to 
comply  voluntarily  with  the  regulations 
as  stated  in  this  AC,  as  well  as  to  submit 
information  voluntarily  by  using  the 
listed  forms,  as  do  FAA  Air  Traffic 
personnel.  The  current  estimated  annual 
reporting  burden  is  1,606  hours. 

3.  2120-0648,  Certification:  Airmen 
Other  Than  Flight  Crewmembers— Part 
65;  Aircraft  Dispatches— Subpart  C;  and 
Aircraft  Dispatcher  Courses — Appendix 
A.  Under  the  authority  of  Title  49  USC, 
Section  44703  specifically  empowers 
the  Secretary  of  Transportation  to  issue 
airmen  certificates  to  properly  qualified 
persons.  This  request  covers  the  burden 
for  certificate  for  aircraft  dispatchers. 
The  current  estimated  annual  reporting 
burden  is  3,911  hours. 

Issued  in  Washington.  DC  on  .^pril  22. 
2002. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division.  APF-100. 
[FR  Doc.  02-10502  Filed  4-26-02:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  20,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
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System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street,  SVV..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11981  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http://dms.dot. 
gov.  You  may  review  the  public  docket 
containing  the  petition,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
Dockets  Office  (telephone  1-800-647- 
5527)  is  on  the  plaza  level  of  the 
NASSIF  Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  VVilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  .April  17, 
2002. 
Donald  P,  Byrne. 

.■\sslslant  C'h/p/  C()u;i'>p/  far  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-1 1981. 

Petitioner:  Clav  Lacv  Aviation. 

Section  of  14  CFH  Affected:  14  CFR 
25.853(c). 

Description  of  Relief  Sought:  A  one- 
time, five-year  exemption  from  meeting 
the  fire  blocking  test  requirement  for 
passenger  seats  of  14  CFR  25.853(c)  for 
the  Falcon  900EX  airplane. 

[PR  Doc.  02-9946  Filed  4-26-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-02-C-OO-AVL,  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Asheville  Regional 
Airport,  Asheville,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Asheville 


Regional  Airport  under  the  provisions  of 
the  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  29.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Offii  r. 
Campus  Building.  Suite  2-260.  1701 
Columbia  Avenue,  College  Park.  GA 
30337. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  CM 
Armour.  A.A.E..  Airport  Director  of  the 
Asheville  Regional  Airport  Authority  at 
the  following  address:  Asheville 
Regional  Airport.  708  Airport  Road. 
Fletcher.  NC  28732. 

Air  carriers  and  foreign  air  carriers 
may  submit  copes  of  written  comments 
previously  provided  to  the  Asheville 
Regional  Airport  Authority  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracie  D.  Kleine.  Program  Manager. 
Atlanta  Airports  District  Office.  1701 
Columbia  Avenue.  Suite  2-260.  College 
Park.  GA  30337.  404-305-7148, 

The  application  may  be  reviewed  in 
person  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  The  F.\A 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  frohi  a  PFC  at 
Asheville  Regional  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  April  18,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Asheville  Regional  .-Mrport 
Authoritv  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  17.  2002, 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  July  1 . 
2002. 

Proposed  charge  expiration  date: 
August  1,  2006. 

Level  of  the  proposed  PFC:  S4.50. 

Total  estimated  PFC  revenue:  S 
amount  requested  for  impose  and/or 
use. 

Brief  description  of  proposed 
projectls):  list  project(s)  by  major  project 
element. 

Level  of  the  proposed  PFC:  S  4.00. 
4.50. 

Total  estimated  PFC  revenue: 
54,987,794.00. 

Brief  description  of  proposed 
projectls): 


Fire  Alarm  System 

FIDs  (fit  into  display) 

Runway  16  ERS A.  Phase  I 

Runway  16ERSA.  Phase  11 

Rehab  Sidewalks 

Loop  Road  Modifications 

Perimeter  Security  Road 

ARFF  Road 

Perimeter  Fencing 

Runway  16  ERSA.  Phase  III 

Roof  Replacement 

Backup  Generators 

Chiller  Replacement 

Master  Plan  Update 

Baggage  Belt 

Modification  to  loading  Bridge 

Terminal  Improvements  (ticket  counter 

&  baggage  area) 
Recable  &  Raise  HIRLs 
RSA  Improvements  (includes  taxiway 

safety  area) 
Expand  Baggage  Claim  (includes 

cubside  expansion) 
Expand  Terminal  (holding  room) 
New  .Airfield  Lighting  Vault 
GA  Ramp  Expansion  (includes  bypass 

taxiway) 
Rehabilitate  Runwav  &  Taxiwav 
Passenger  Lift  Device 
Runwav  16.  CAT  II  Touchdown  Zone 

lights 
Raise  MITL 
Terminal  Fire  Protection  System 

(sprinkler) 
Modif>  Terminal  (convert  Rental  to  bus/ 

taxi/van) 
Northern  .Access  System 
Perimeter  Security  Road.  Phase  II 
Emergency  Response  Trailer 
Security  Enhancements 
PFC  Administrative  Costs 

Class  or  classes  of  air  carriers  which  the 
public  agencv  has  requested  not  be 
required  to  collect  PFCs:  ATCO  filing 
FAA  form  1800-31  Any  person  may 
inspect  the  application  in  person  at  the 
FAA  office  listed  abine  under  FOR 
FURTHER  INFORMATION  CONTACT  and  at 
the  FAA  regional  .Airports  office  located 
at:  1701  Columbia  Avenue.  College 
Park.  GA  30337. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Asheville 
Regional  Airport  Authority. 

Issued  in  College  Park.  Georgia  on  April 
22.  2002 
Scott  L.  Seritt. 

Manager.  Atlanta  Airports  District  Office, 
Southern  Region. 
jFR  Doc.  02-10503  Filed  4-26-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Texarkana  Regional  Airport,  Texarkana 
AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Texarkana 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safetv  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  May  29.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration. 
Southwest  Region.  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-611,  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Stephen 
Luebbert.  Manager  of  Texarkana 
Regional  Airport  at  the  following 
address:  Mr.  Stephen  Luebbert.  Airport 
Division,  Texarkana  Regional  Airport. 
201  Airport  Way,  Texarkana,  AR  71854. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration.  Southwest  Region. 
Airport  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Texarkana  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L, 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


On  April  18.  2002,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  15,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50. 

Proposed  charge  effective  date:  June 
1.2005. 

Proposed  charge  expiration  date: 
October  1,  2005. 

Total  estimated  PFC  revenue:  563,855. 

PFC  application  number:  02-04-C- 
00-TXK. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFC's 

1.  Improve  Runway  31  Safety  Area 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

Anv  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth.  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Texarkana 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas  on  April  18, 
2002 

Naomi  L.  Saunders, 
ManagtT.  Airports  Division. 
|FR  Doc.  02-10301  Filed  4-26-02;  8:4.5  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Proposed  Policy  Statement  Numbers  ANE- 
2001-35.13-RO  and  ANE-2001-35.31-R0] 

Policy  for  Propeller  Level  Failure 
Effects;  Policy  for  Bird  Strike, 
Lightning,  and  Centrifugal  Load 
Testing  for  Composite  Propeller 
Blades 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  policy 
statements;  request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 


availability  of  proposed  policy  for 

propeller-level  failure  effects  and 

proposed  policy  for  bird  strike. 

lightning,  and  centrifugal  load  testing 

for  composite  propeller  blades. 

DATES:  Comments  must  be  received  by 

June  14.  2002. 

ADDRESSES:  Send  all  comments  on  the 

proposed  policv  to  the  individual 

identified  unde'r  FOR  FURTHER 

INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 

Turnberg,  FAA.  Engine  and  Propeller 

Standards  Staff,  ANE-110,  12  New 

England  Executive  Park,  Burlington,  MA 

01803;  e-mail:  jav.tumberg@faa.gov: 

telephone:  (781)238-7116;  fax:  (781) 

238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statements  are 
available  on  the  Internet  at  the  following 
address :  h  ttp ./Avwiv./aa .gov/ 
certifica  tion/ aircraft/ 
enginedraftpolicyby.htm.  If  you  do  not 
have  access  to  the  Internet,  you  may 
request  a  copy  of  the  proposed  policies 
by  contacting  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  invites  interested 
parties  to  comment  on  the  proposed 
policies.  Comments  should  identify  the 
subject  of  the  proposed  policy  and  be 
submitted  to  the  individual  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  will  consider  all 
comments  received  by  the  closing  date 
before  issuing  the  final  policies. 

Background 

Many  new  propeller  certification 
programs  include  composite  blades  and 
spirmers  and  electronic  controls.  Part  35 
of  Title  14  of  the  Code  of  Federal 
Regulations  (14  CFR  part  35)  does  not 
have  explicit  safety  standards  for  the 
substantiation  of  propellers  with 
composite  blades  and  spinners  for  bird 
strike,  lightning  strike,  and  centrifugal 
loads,  nor  does  it  address  electronic 
controls  and  safety  assessment.  The 
safety  standards  for  these  design 
features  and  analyses  have  been 
incorporated  into  the  propeller 
certification  basis  by  issuing  special 
conditions.  Until  rulemaking  is 
finalized  to  incorporate  these  standards 
into  part  35,  individual  propeller 
certifications  that  contain  these  novel  or 
unusual  design  features  must  continue 
to  be  addressed  with  special  conditions. 

Proposed  Policy  Statement  Number 
ANE-2001-35.13-R0  would  provide 
guidance  for  the  development  of  those 
special  conditions  with  regard  to 
propeller  level  failure  effects.  Proposed 
Policy  Statement  Number  ANE-2001- 
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35.31-RO  would  provide  guidance  for 
structurally  substantiating  propellers 
with  composite  blades  and  spinners  for 
bird  strike,  lightning  strike,  and 
centrifugal  loads.  The  proposed  policies 
would  not  establish  new  requirements. 

Authority:  49  U.S.C.  lOfi(g).  4011, T.  44701- 
44702.  44704. 

Issued  in  Burlington,  Massachusetts,  on 

.•\pril  17.  2002. 

Francis  Favara, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
|FR  Dae.  02-1045)7  Filed  4-26-02;  8:45  ami 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Pulaski  and  Laurel  Counties,  KY 

agency:  Federal  Highway 
Administration  (FHWA).DOT. 
action:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposed  highway 
project  in  the  south-central  portion  of 
Kentucky,  between  the  proposed 
Somerset  Northern  Bypass  and  London. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evan  VVisniewski.  Project  Development 
Team  Leader.  Federal  Highway 
Administration,  300  West  Broadwav, 
Frankfort,  Kentucky,  40601,  (502)  223- 
6740,  e-mail: 

evan.wisniewskmfhwa. dot.gov:  or  David 
Beattie.  Project  Manager,  Kentucky 
Transportation  Cabinet,  District  8,  P.O. 
Box  780,  Somerset,  Kentucky,  42501, 
(606)  677-4017,  e-mail: 
David. Beattie'e.mail. state. ky. us. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
page  at  http://www.access.gpo.gov.nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Kentucky  Transportation  Cabinet 
(KYTC),  will  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
project  to  study  potential  transportation 
improvements  in  the  northern  corridor 
identified  in  the  1-66  Southern 


Kentucky  Corridor  Scoping  Study. 
completed  in  June  2000.  This  corridor  is 
located  in  the  south-central  portion  of 
Kentucky,  between  Somerset  in  Pulaski 
County  and  London  in  Laurel  County 

As  part  of  the  National  Environmental 
Policy  Act  (NEPA)  process.  FHWA  will 
be  preparing  an  EIS  to  assess  the  social, 
economic,  and  environmental  impacts 
of  the  proposed  project.  The  EIS  will 
include  a  reasonable  range  of 
alternatives  that  will  address  the 
purpose  and  need  of  the  project  as  well 
as  a  no-build  alternative. 

A  Public  Involvement  Plan,  including 
the  development  of  a  Citizens 
Committee,  will  be  established  and  will 
facilitate  public  involvement  throughout 
the  project  development  process.  The 
resource  agencies  will  be  solicited  for 
their  input  throughout  the  life  of  this 
project.  Throughout  the  development 
process,  ad\ance  notice  nf  the  time  and 
place  of  public  meetings  and/or 
hearings  will  be  given  in  order  to 
provide  an  opportunity  for  citizen 
attendance  and  comments. 

The  Transamerica  Transportation 
Corridor  (1-66)  was  defined  in  an 
Interstate  66  Feasibility  Study.  This 
study  focused  on  the  feasibility  of 
various  alternative  transportation 
concepts.  The  report  recognized  that 
further  analyses  could  find  that  some 
individual  segments  of  the 
Transamerica  Transportation  Corridor 
would  be  more  feasible  than  others  and 
would  be  more  desirable  from  a  state  or 
regional  perspective.  The  Interstate  66 
Feasibility  Study  was  funded  through 
the  1991  U.S.  Department  of 
Transportation  Appropriation  Act. 

The  Transamerica  Transportation 
Corridor  extended  from  the  East  Coast  to 
the  West  Coast,  and  was  generally 
located  between  1-70  and  1-40.  It 
included  a  "Southern  Kentucky 
Corridor"  centered  on  the  cities  of 
Pikeville.  Jenkins,  Hazard.  London. 
Somerset.  Columbia,  Bowling  Green, 
Hopkinsville,  Benton  and  Paducah, 

The  Southern  Kentucky  Corridor, 
Economic  Justification  &■  Financial 
Feasibility  Study.  May  1997.  followed 
the  Interstate  66  Feasibility  Study.  This 
study  included  public  participation 
through  an  advisory  committee,  public 
meetings,  press  releases,  and 
newsletters  sent  to  all  parties  who 
expressed  an  interest  in  the  Southern 
Kentucky  Corridor.  The  study  identified 
the  Somerset  to  London  segment 
(connecting  the  Louie  B.  Nunn  Parkway 
with  the  Daniel  Boone  Parkway)  of  the 
proposed  1-66  Southern  Kentucky 
Corridor  as  a  priority  segment. 

In  June  2000,  the  7-66  Southern 
Kentucky  Corridor  Scoping  Study 
(Pulaski-Laurel  Counties)  was 
completed.  It  developed  an 


environmental  footprint,  gathered 
resource  agency  and  public  input,  and 
identified  areas  of  concern,  as  well  as 
the  potential  hent'fits  of  such  an 
undertaking  within  the  Southern 
Kentucky  Corridor. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  throughout  the 
design  process  In  addition  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  A  formal  scoping  meeting  with 
resource  agencies  will  be  planned  for 
late  spring  2002.  Resource  agencies  will 
be  notified  30  days  prior  to  the  meeting 
date. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  project  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(C;dlalog  of  I't^deral  Domeslir  Assistanci- 
Program  Number  20.205,  Highway  Planning 
nnd  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  appiv  la  this 
program) 
(23  U.S.C,  315:  49  CFR  1.48) 

Issued  on:  April  22.  2002. 
Evan  |.  Wisniewski. 

Acting  Kentucky  Division  Adniinislralor. 
IFR  Doc.  02-10410  Filed  4-26-02:  8:45  am) 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Assessment:  Pulaski 
County.  KY 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT 

ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  prepare  an  Environmental 
Assessment  (EA)  for  a  proposed 
highway  project  in  the  south-central 
portion  of  Kentucky,  between  the  Louis 
B.  Nurm  Parkway  (Cumberland 
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Parkway)  at  Fishing  Creek  to  Ky  80  east 
of  Somerset. 

FOR  FURTHER  INFORMATION  CONTACT: 
Evan  I.  Wisniewski,  Project 
Development  Team  Leader.  Federal 
Highway  Administration,  330  West 
Broadway,  Frankfort,  Kentucky.  40601, 
(502)  223-6740,  e-mail: 
evan.wisniewski^fhwa.dot.gov:  or  David 
Beattie,  Project  Manager,  Kentucky 
Transportation  Cabinet,  District  XX, 
P.O.  Box  780,  Somerset,  Kentucky, 
40502,  (606)  677-4017,  e-mail 
ciavid.beattie@mail.state.ky.us. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://ww\v. nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
page  at  http://^^^^^w■access.gpo.gov.^a^a. 

Background 

The  FHWA.  in  cooperation  with  the 
Kentucky  Transportation  Cabinet 
(KYTC).  will  prepare  an  Environmental 
Assessment  to  evaluate  alternatives  for 
a  proposed  highway  project  in  the 
vicinity  of  Somerset,  Kentucky.  The 
proposed  project  is  located  in  the  south- 
central  portion  of  Kentucky  near  and 
immediately  north  of  Somerset  in 
Pulaski  County  and  would  connect  the 
Louis  B.  Nunn  Parkway  (Cumberland 
Parkway)  at  Fishing  Creek  to  KY  80  east 
of  Somerset. 

As  part  of  the  National  Environmental 
Policy  Act  (NEPA)  process.  FHWA  will 
be  preparing  an  EA  to  assess  the  social, 
economic,  and  environmental  impacts 
of  the  proposed  project.  The  EA  will 
include  a  reasonable  range  of 
alternatives  that  will  address  the 
purpose  and  need  of  the  project,  as  well 
as  a  no-build  alternative.  If  the  EA 
determines  that  an  Environmental 
Impact  Statement  (EIS)  is  necessary  for 
the  proposed  project,  the  information 
gained  through  the  scoping  process  in 
this  EA  may  be  used  as  input  to  the 
scoping  process  for  the  development  of 
that  EIS.  If  an  EIS  is  prepared  in  the 
future,  additional  written  comments 
will  still  be  considered  at  that  time,  after 
the  filing  of  a  Notice  of  Intent  (NOI). 

A  Public  Involvement  Plan,  including 
the  development  of  a  Citizens  Advisory 
Council,  has  been  established  during  the 
planning  phase  of  this  project  and  will 
facilitate  public  involvement  throughout 
the  project  development  process.  The 


input  of  the  resource  agencies  will  be 
solicited  throughout  the  life  of  this 
project.  Throughout  the  development 
process,  advance  notice  of  the  time  and 
place  of  public  meetings  and/or 
hearings  will  be  given  in  order  to 
provide  an  opportunity  for  citizen 
attendance  and  comments. 

The  proposed  project  would  service 
the  Somerset  area  transportation  needs 
by  improving  regional  access,  reducing 
existing  and  forecasted  traffic 
congestion,  and  strengthening  the 
regional  highway  network  by  improving 
connectivity  to  other  major  roads.  This 
includes  connecting  the  Louis  B.  Nunn 
(Cumberland)  Parkway  west  of  Somerset 
to  KY  80  east  of  Somerset.  While  the 
project  would  serve  the  Somerset  area, 
it  could  also  link  portions  of  the 
proposed  Transamerica  Transportation 
Corridor  (1-66).  This  Transamerica 
Transportation  Corridor  included  a 
"Southern  Kentucky  Corridor"  centered 
on  the  cities  of  Pikeville,  Jenkins. 
Hazard.  London,  Somerset,  Columbia. 
Bowling  Green.  Hopkinsville.  Benton 
and  Paducah. 

This  1-66  Corridor  was  defined  in  an 
Interstate  66  Feasibility  Study,  and 
extends  from  the  East  Coast  to  the  West 
Coast  and  generally  is  located  between 
1-70  and  1-40.  This  feasibility  study 
focused  on  the  feasibility  of  various 
alternative  transportation  concepts 
within  that  corridor.  The  report 
recognized  that  further  analyzes  could 
find  that  some  individual  segments  of 
the  Transamerica  Transportation 
Corridor  would  be  more  feasible  than 
others  and  would  be  more  desirable 
from  a  state  or  regional  perspective.  The 
Interstate  66  Feasibilitv  Study  was 
funded  through  the  1991  U.S. 
Department  of  Transportation 
Appropriation  Act. 

The  Southern  Kentucky  Corridor. 
Economic  fustification  &■  Financial 
Feasibility  Study  (dated  May,  1997) 
followed  the  Interstate  66  Feasibility 
Study.  Then  in  2000,  the  1-66  Southern 
Kentucky  Corridor  Scoping  Study 
(Pulaski-Laurel  Counties)  was 
completed.  It  developed  an 
environmental  footprint,  gathered 
resource  agency  and  public  input,  and 
identified  areas  of  concern,  as  well  as 
the  potential  benefits  of  such  an 
undertaking  within  the  Southern 
Kentucky  Corridor.  The  Somerset 
Northern  Bypass  has  been  prioritized 
from  study  because  of  existing  and 
future  transportation  needs  in  the 
Somerset  area,  including  traffic 
congestion  and  regional  access,  and  the 
linkage  that  it  creates  between  existing 
facilities. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 


appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  throughout  the 
design  process.  In  addition  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EA  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  Formal  scoping  will  be  planned 
for  late  spring  2002. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EA  should  be 
directed  to  the  FHWA  at  the  address 
provided  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
(23U.S.C.  315:49CFR1.48) 

Issued  on:  April  22.  2002. 
Evan ).  Wisniewski. 

Acting  Kentucky  Division  Administrator. 
[FR  Doc.  02-10409  Filed  4-26-02:  8:45  am] 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Office  of  Thrift  Supervision 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury:  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasury. 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  0MB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 
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SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  the  OCC.  the  Board,  the 
FDIC.  and  the  OTS  (collectively,  the 
"agencies")  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(OMB)  control  number. 

On  Januar\'  10,  2002.  the  agencies 
published  a  notice  in  the  Federal 
Register  (67  FR  1405)  requesting  public 
comment  on  the  extension,  with 
revision,  of  the  currently  approved 
information  collection  titled 
"Interagency  Bank  Merger  Act 
Application"  and  clarifications  to  the 
Comptroller's  Corporate  Manual.  The 
comment  period  for  this  notice  expired 
on  March  11.  2002.  and  no  comments 
were  received.  The  agencies  are  now 
submitting  requests  to  OMB  for  review 
and  approval  of  the  extension,  with 
revision,  of  this  information  collection. 
DATES:  Comments  must  be  submitted  to 
the  agencies  and  the  OMB  Desk  Officer 
on  or  before  May  29,  2002. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
anv  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
number(s)  and  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division.  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SVV..  Public 
Information  Room.  Mailstop  1-5, 
Attention:  1557-0014  (BMA). 
Washington.  DC  20219.  Due  to  recent 
disruptions  in  the  OCC's  mail  .service, 
commenters  are  encouraged  to  submit 
comments  by  fax  or  by  electronic  mail. 
Comments  may  be  sent  by  fax  to  (202) 
874-4448,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
OCC's  Public  Information  Room.  250  E 
Street.  SW..  Washington,  DC  20219. 
Appointments  for  inspection  of 
comments  mav  be  made  bv  calling  (202) 
874-5043. 

Board:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
Svstem,  20th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalresei\'e.gov.  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 


3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street.  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12.  except  as  provided 
in  261.14.  of  the  Board's  Rules 
Regarding  Availabilitv  of  Information. 
12  CFR  261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Tamara  R.  Manly, 
Management  Analyst  (Regulators- 
Analysis),  Office  of  Executive  Secretary, 
Room  F-4058,  Attention:  Comments/ 
OES.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street.  NW., 
Washington.  DC  20429,  .\\\  comments 
should  refer  to  "Interagency  Bank 
Merger  Act  Application."  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  (m 
business  davs  between  7:00  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838: 
Internet  address:  comments@fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center.  Room  100.  801  17th 
Street,  NW..  Washington.  DC.  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

OTS:  Written  comments  should  be 
sent  to  Information  Collection 
Comments.  Chief  Counsels  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20552. 
Attention:  1550-0016.  FAX  Number 
(202)  906-6518,  or  e-mail  to 
infocollection.commentsaots.treas.gnv. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room.  1700  G  Street,  NW.,  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922.  send  an  e-mail  to 
pubIicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies;  Alexander  T.  Hunt.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collection  may  be  requested  from: 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 


Street,  SW  .  Washington.  DC  20219,  Por 
subject  matter  information,  you  mav 
contact  Cheryl  Martin  at  (202)  874- 
4614.  Licensing  Policy,  and  Systems, 
Licensing  Department,  Office  of  the 
Comptroller  of  the  Currencv.  250  E 
Street.  SW.,  Washington,  DC  20219. 

Board:  Mar\'  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  (202)  452- 
3829,  Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserx'e  Svstem,  20th  and  C 
Streets.  NW  .  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  mav  contact  Capria 
Mitchell  (202)  872-4984.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets.  N'W.. 
Washington.  DC  20551. 

FD/C:  Tamara  R.  Manly,  Management 
Analyst  (Regulatory  Analvsis).  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NW, 
Washington,  DC  20429. 

OTS:  Sallv  W.  Watts.  OTS  Clearance 
Officer.  (202)  906-7380:  Frances  C 
Augello,  Senior  Coun.sel,  Business 
Transactions  Division.  (202)  906-6151; 
Patricia  D.  Goings.  Regulator\  Analyst. 
E.xaminalion  Policv.  (202)  906-5668:  or 
Damon  C  Zavlor,  Regulatory  Analyst. 
Examination  Policv,  (202)  906-6787, 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW.  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Request  Approval  From 
OMB  of  the  Extension  for  Three  Years. 
With  Revision,  of  the  Following 
Currently  Approved  Colledion  of 
Information 

Report  Title:  Interagency  Bank  Merger 
Act  Application. 

OCC's  Title:  Comptroller's  Corporate 
Manual  (Manual).  The  specific  portions 
of  the  Manual  covered  by  this  notice  are 
those  that  pertain  to  "The  Interagency 
Bank  Merger  Act"  application  located  in 
the  Business  Combinations  booklet  of 
the  Manual  and  various  portions  of  the 
booklet  to  which  the  OCC  is  making 
technical  and  clarifving  changes. 

OMBSumhers: 

OCC;  1557-0014. 

Board:  7100-0171 

FDIC:  3064-0015. 

OTS:  1550-0016. 

Form  \'umbers: 

OCC;  None. 

Board;  FR  2070. 

FDIC:  6220/01  and  6220/07. 

OTS:  1639. 

Affected  Public:  Individuals  or 
households:  Businesses  or  other  for- 
profit. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Estimated  Sumber  of  Respondents: 
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OCC:  Nonaffiliate— 60;  Affiliate— 2  U). 

Board:  Nonaffiliate — 57;  Affiliate— 79 

FDIC:  Nonaffiliate— 200;  Affiliate- 
ISO. 

OTS;  Nonaffiliate— 16;  Affiliate— 0. 

Frequency  of  Response:  On  occa.sion. 

Estimated  Annual  Burden  Hours  per 
Response: 

OCC;  Nonaffiliate— 30;  Affiliate— 18. 

Board:  Nonaffiliate— 30;  Affiliate— 18. 

FDIC;  Nonaffiliate— 30;  Affiliate— 18. 

OTS;  Nonaffiliate— 30;  Affiliate— 18. 

Estimated  Total  Annual  Burden 

Hours: 

OCC:  Nonaffiliate— 1.800;  Affiliate— 
3,780.  Total;  5,580  burden  hours. 

Board;  Nonaffiliate— 1,710;  Affiliate— 
1,422.  Total;  3,132  burden  hours. 

FDIC;  Nonaffiliate— 6,000;  Affiliate— 
2,700.  Total;  8,700  burden  hours. 

OTS;  Nonaffiliate — 480:  Affiliate— 0. 
Total:  480  burden  hours. 

General  Description  of  Report:  This 
information  collection  is  mandatory.  12 
U.S.C.  1828(c)  (OCC,  FDIC,  and  OTS), 
and  12  U.S.C.  321,  1828(c),  and  4804 
(Board).  Except  for  select  sensitive 
items,  this  information  collection  is  not 
given  confidential  treatment.  Small 
businesses,  that  is,  small  institutions, 
are  affected. 

Abstract:  This  submission  covers  a 
revision  to  the  agencies'  merger 
application  form  for  both  affiliated  and 
nonaffiliated  institutions.  The  form's 
title  is  the  Interagency  Bank  Merger  Act 
Application.  The  agencies  need  the 
information  to  ensure  that  the  proposed 
transactions  are  permissible  under  law 
and  regulation  and  are  consistent  with 
safe  and  sound  banking  practices.  The 
agencies  are  required,  under  the  Bank 
Merger  Act,  to  consider  financial  and 
managerial  resources,  future  prospects, 
convenience  and  needs  of  the 
community,  community  reinvestment, 
and  competition. 

Some  agencies  collect  limited 
supplemental  information  in  certain 
cases.  For  example,  the  OCC  and  OTS 
collect  information  regarding  CRA 
commitments,  the  OCC  collects  the 
identity  and  the  activity  of  each 
subsidiary  to  be  acquired,  the  Federal 
Reserve  collects  information  on  debt 
servicing  from  certain  institutions,  and 
the  FDIC  requires  additional 
information  on  the  competitive  impact 
of  proposed  mergers. 

Current  Actions:  On  January  10.  2002, 
the  agencies  published  in  the  Federal 
Register  (67  FR  1405),  a  notice  on  the 
proposed  revisions  to  this  information 
collection.  The  comment  period  expired 
on  March  11,  2002.  The  agencies 
received  no  public  comments  and  are 
now  submitting  requests  to  0MB  for 
approval  of  the  extension,  with  revision, 
of  this  information  collection,  as 
proposed. 


Section  307(c)  of  the  Gramm-Leach- 
Bliley  Act  (GLBA)  requires  the 
appropriate  agency  to  consult  with  the 
appropriate  state  insurance  regulator 
prior  to  making  any  determination 
relating  to  the  initial  affiliation  of,  or  the 
continuing  affiliation  of,  a  depository 
institution  with  a  company  engaged  in 
insurance  activities.  As  a  result,  the 
agencies  propose  to  add  an  item  to  the 
form  to  collect  information  regarding 
the  name  of  an  affiliated  insurance 
company,  a  description  of  its  insurance 
activities,  and  the  name  of  the  state  in 
which  the  company  is  domiciled  or  in 
which  it  has  a  resident  license. 
Additionally,  the  General  Instructions 
contain  technical  corrections  to  make 
them  uniform  with  the  proposed 
revisions  to  the  interagency  Charter 
and  Federal  Deposit  Insurance 
Application"  form. 

Further,  the  OCC  is  making  a  change 
to  its  Business  Combinations  booklet  of 
the  Manual  by  adding  the  interagency 
application  form  and  providing  updated 
information  about  filing  for  a  merger. 
These  changes  are  not  material  and  are 
technical  in  nature.  These  changes  are 
an  administrative  adjustment,  and  do 
not  change,  in  any  way,  the 
requirements  on  national  banks. 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 


Dated;  April  16,2002. 
Mark  I.  Tenhundfeld. 

Assistant  Director.  Legislative  and  Regulatory- 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency- 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  April  22,  2002. 

Robert  deV,  Frierson. 

Deputy  Secretary  of  the  Board. 

Dated  at  Washington.  DC,  this  19th  day  of 
April,  2002. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Executive  Secretary. 

Dated:  April  22,  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division,  Office  of  Thrift 

Supen'ision. 

[FR  Doc.  02-10.395  Filed  4-26-02:  8:45  am] 

BILLING  CODES  4810-33-P,  6210-01-P,  6744-01-P.  and 
6720-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0014] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  conunent  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  enrollment 
conditions  and  to  certify  pursuit  and 
attendance  for  rehabilitation  and  special 
restorative  or  specialized  vocational 
training  program. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  28,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
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N\V.  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
■OMB  Control  No.  2900-0576"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Authorization  and  Certification 
of  Entrance  or  Reentrance  into 
Rehabilitation  and  Certification  of 
Status.  VA  Form  28-1905. 

OMB  Control  Number:  2900-0014. 

T\-pe  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  information  collected 
on  VA  Form  28-1905  ensures  that 
veterans  or  other  eligible  persons  do  not 
receive  benefits  for  periods  when  they 
did  not  actually  begin  to  participate  in 
any  rehabilitation  or  special  restorative 
or  specialized  vocational  training 
program.  VA  uses  the  information  to 
establish  the  correct  beginning  and 
ending  dates  for  the  education,  training, 
or  other  rehabilitation  services  and  the 
correct  rates  for  subsistence  allowance 
payments. 

Affected  Public:  Not-for-profit 
institutions,  Individuals  or  households. 
Business  or  other  for-profit,  farms,  and 
State,  Local  or  Tribal  Government. 

Estimated  Annual  Burden:  2,917 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
35.000. 

Dated:  April  18.  2002. 


Bv  dire<:ti(in  of  the  Secretary: 
Barbara  H.  Epps, 
Management  Analyst.  Information 
.V/onogpmpn(  Senirc 
|FR  Doc .  02-10422  Filed  4-26-02:  8:45  ami 

BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-New] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice^ 

SUMMARY:  The  Veterans  Health 

Administration  (VHA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  for 
information  needed  to  conduct  a  study 
to  determine  whether  there  was  an 
increased  prevalence  of  illnesses  among 
veterans  due  to  service  in  the  Gulf  War. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  28.  2002 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420  or  e-mail 
ann.bickoff®mail. va.gov.  Please  refer  to 
"OMB  Coritrol  No.  2900-New  '  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  (202)  273-8310  or  FAX  (202) 
273-9381.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501—3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on: 


(1)  Whether  the  proposed  i  iillectum 
of  information  is  ncii'ssary  for  the 
proper  performance  of  \'HAs  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
N'HA's  estimate  of  the  burden  uf  the 
proposed  collection  of  information;  (3) 
wavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  infi.irmation  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 

technology. 

Title:  Longitudinal  Health  Study  of 
Gulf  War  Veterans.  \'A  Form  10- 
21055(NR) 

OMB  Control  Number:  2900-New. 

Tvpe  of  Review:  New  collection. 

Abstract:  The  Department  of  Veterans 
Affairs  has  designed  a  longitudinal 
studv  of  Gulf  War  \eterans  to  t>valuate 
the  health  of  veterans  ten  years  after  the 
Gulf  War.  The  study  will  allow  VA  to 
monitor  the  health  of  veterans  over  time 
to  determine  the  extent  nf  the  health 
problems  among  Gulf  War  veterans  and 
whether  health  status  of  Gulf  War 
veterans  is  better  or  worse  than  the 
health  of  veterans  who  were  not 
deployed  to  the  Gulf. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,966 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Every  3  years 

Estimated  Number  of  Respondents: 
7.933. 

Dated;  April  18.  2002, 

Bv  direction  of  the  Secretary; 
Barbara  H.  Epps, 
Management  Analyst.  Information 
Management  Ser\ice. 
iFR  Dor   02-1042.3  Filed  4-26-02:  8:45  am) 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

President's  Task  Force  To  Improve 
Health  Care  Delivery  for  Our  Nation's 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  .affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Deliverv  for  Our  Nation's  Veterans  is 
scheduled  for  Wednesday.  May  8.  2002 
beginning  at  9:00  am  and  ad)ourning  at 
4  p  m  and  Thursday,  May  9,  2002. 
beginning  at  8:30  am  and  adjourning  at 
11:30  a.m.  The  May  8  session  will  be 
held  in  the  Horizon  Ballroom  of  the 
Ronald  Reagan  Building  International 
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Trade  Center,  1300  Pennsylvania 
Avenue.  NW.  Washington,  DC.  The  May 
9  session  will  be  held  in  Room  230. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC. 
Both  sessions  are  open  to  the  general 
public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Deliver.' 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DoD)  militar>' 
retirees  who  are  also  eligible  for  benefits 
from  VA.  through  better  coordination  of 
the  activities  of  the  two  departments: 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DoD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accounting,  information  technology,  and 
reimbursement;  and 

(c)  Identify-  opportunities  through 
partnership  between  VA  and  DoD,  to 
maximize  the  use  of  resources  and 
infrastructures,  including  buildings, 
information  technology  and  data  sharing 
systems,  procurement  of  supplies, 
equipment  and  services. 

On  the  morning  of  May  8,  the  Vision 
Work  Group  and  the  Information 
Management/Information  Technology 
Work  Group  will  brief  the  Committee. 
During  the  afternoon  session,  the 
Leadership  Work  Group,  Benefits  Work 
Group  and  Acquisition  and 
Procurement  \Vork  Group  will  brief  the 
Committee.  On  the  morning  of  May  9. 
the  Pharmaceuticals  Work  Group. 
Facilities  Work  Group,  and  Resources 
and  Budgeting  Work  Group  will  brief 
the  Committee. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon. 
Communications  Director.  President's 
Task  Force  to  Improve  Health  Care 
Delivery  to  Our  Nation's  Veterans.  1401 
Wilson  Boulevard.  4th  Floor.  Arlington, 
Virginia  22209. 

Dated:  April  22,  2002. 

By  Direction  of  the  Secretary: 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Dor.  02-10421  Filed  4-26-02;  8:45  am] 
BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisor\' 
Committee  on  Prosthetics  and  Special- 


Disabilities  Programs  will  be  held  May 
15-16.  2002.  at  VA  Headquarters.  Room 
230.  810  Vermont  Avenue.  NW., 
Washington.  DC.  The  meeting  will 
convene  at  8  a.m.  on  both  days  and 
adjourn  at  4  p.m.  on  May  15  and  12 
noon  on  May  16.  The  meeting  is  open 
to  the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  on  VA's  prosthetic 
programs  designed  to  provide  state-of- 
the-art  prosthetics  and  the  associated 
rehabilitation  research,  development, 
and  evaluation  of  such  technology.  The 
Committee  also  advises  the  Secretary  on 
special  disability  programs  which  are 
defined  as  any  program  administered  by 
the  Department  to  serve  veterans  with 
spinal  cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  morning  of  May  15.  the 
Committee  will  have  briefings  by  the 
Acting  Chief  Consultant.  VHA 
Employee  Education  Service  or 
designee,  and  the  Director.  Capital  Asset 
Realignment  for  Enhanced  Services 
Program  or  designee.  In  the  afternoon, 
the  Committee  will  be  briefed  by  each 
of  the  four  National  program  Directors 
of  VA's  special  disability  programs,  i.e. 
spinal  cord  injury,  blind  rehabilitation, 
prosthetics,  audiology  and  speech 
pathology.  On  the  morning  of  May  16, 
the  Committee  will  be  briefed  by  the 
Acting  Chief  Consultant,  Rehabilitation 
Strategic  Healthcare  Group  and  consider 
a  report  on  Emergency  Preparedness. 

No  time  will  be  allocated  for  receiving 
oral  presentations  from  the  public. 
However,  members  of  the  public  may 
direct  questions  or  submit  prepared 
statements  for  review  by  the  Committee 
in  advance  of  the  meeting,  in  writing 
only,  to  Ms.  Cynthia  Wade,  Program 
Analyst,  at  Department  of  Veterans 
Affairs.  Veterans  Health  Administration, 
Patient  Care  Services.  Rehabilitation 
Strategic  Healthcare  Group  (117).  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  Any  member  of  the  public 
wishing  to  attend  the  meeting  should 
contact  Ms.  Wade,  at  (202)  273-8485. 

Dated:  April  22.  2002. 
Nora  E.  Egan. 

Committee  Management  Officer. 

[FR  Dor.  02-10420  Filed  4-26-02:  8:45  am] 

8ILUNG  CODE  8320-01 -M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Veterans'  Worldorce  Investment 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  Solicitation  for  Grant  Applications 
(SGA)  for  Veterans'  Workforce 
Investment  Program  (VWIP).  Section 
168.  Program  Year  2002  SGA  (02-08). 

SUMMARY:  All  applicants  for  grant  funds 
should  read  this  notice  in  its  entirety. 
The  U.S.  Department  of  Labor,  Veterans' 
Employment  and  Training  Sen'ice 
(VETS),  announces  a  grant  competition 
for  Veterans'  Workforce  Investment 
Program  (VWIP),  Section  168,  Program 
Year  2002  competitive  grants.  These 
grants  will  assist  eligible  veterans  who: 
have  sen.'ice-connected  disabilities; 
served  on  active  duty  in  the  armed 
forces  during  a  war,  campaign  or 
expedition  for  which  a  campaign  badge 
was  authorized;  are  recently  separated 
veterans;  and  veterans  with  significant 
barriers  to  employment,  by  providing 
training,  employment  and  supportive 
service  assistance  in  areas  of  high 
demand  occupations. 

Under  this  solicitation.  VETS 
anticipates  that  up  to  56,500,000  will  be 
available  for  grant  awards  in  Program 
Year  (PY)  2002  and  expects  to  award  up 
to  sixteen  grants.  Only  one  application 
will  be  accepted  from  each  State's 
Governor.  The  VWIP  programs  are 
designed  to  be  flexible  in  addressing  the 
universal  as  well  as  local  or  regional 
problems  barring  veterans  from  the 
workforce.  The  program  in  PY  2002  will 
continue  to  strengthen  the  provision  of 
comprehensive  services  through  a  case 
management  approach,  the  attainment 
of  supportive  service  resources  for 
veterans  entering  the  labor  force,  and 
strategies  for  employment  and  retention. 

This  notice  describes  the  background, 
application  process,  description  of 
program  activities,  evaluation  criteria, 
and  reporting  requirements  for  this 
SGA.  The  information  and  forms 
contained  in  the  Supplementary' 
Information  Section  constitute  the 
official  application  package.  All 
necessary'  information  and  forms  needed 
to  apply  for  grant  funding  are  included. 

Forms  or  Amendments:  If  another 
copy  of  a  Standard  form  is  needed,  go 
online  to  http://wi\'w.nara.gov. 

To  receive  amendments  to  this 
Solicitation  (Please  reference  SGA  02- 
08).  all  applicants  must  register  their 
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name  and  address  with  the  Grant 
Officer  at  the  following  address:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  Room  N-5416.  200 
Constitution  Avenue.  NVV.,  Washington, 
DC  20210. 

Closing  Date:  Applications  are  to  be 
submitted,  including  those  hand 
delivered,  to  the  address  below  by  no 
later  than  4:45  p.m..  Eastern  Standard 
Time,  May  29.  2002. 

ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Ser\ices  Center, 
Attention:  Cassandra  Willis,  Reference 
SGA  02-08,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  All 

applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting 
Cassandra  Willis.  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570.  prior  to  the 
closing  deadline.  [This  is  not  a  toll-free 
number] 

SUPPLEMENTARY  INFORMATION: 

Veterans'  Workforce  Investment 
Program.  Program  Year  2002 — 
Veterans"  Program  Competitive  Grants 
Solicitation 

I.  Purpose 

The  U.S.  Department  of  Labor  (DDL) 
VETS  is  requesting  grant  applications 
that  will  provide  employment  and 
training  services  for  veterans  who  meet 
the  eligibilitv  criteria  set  forth  in  the 
VWIP,  Section  168  of  the  Workforce 
Investment  Act.  Pub.L.  105-220  (WIA). 
These  instructions  contain  general 
program  information,  requirements,  and 
forms  to  apply  for  funds  to  operate  a 
veterans'  employment  and  training 
program  in  areas  of  high  demand 
occupations.  Accordingly,  the  Assistant 
Secretarv  for  Veterans'  Employment  and 
Training  (ASVET)  is  making  up  to 
56,500,000  of  the  funds  available  to 
award  grants  for  unique  and  innovative 
employment  and  training  programs. 

Programs  should  maximize  the 
eligible  veterans'  military  skills,  . 
training,  and  experience  by  effectively 
exploring  the  transitional  or  transferable 
occupational  opportunities  of  the 
geographical  area  in  which  the  grant 
would  be  awarded. 


II.  Background 

Section  168  of  the  Veterans' 
Workforce  Investment  Program  provides 
that  the  Secretary  will  conduct,  directly 
or  through  grants  or  contracts,  such 
employment  and  training  programs  as 
the  Secretary  deems  appropriate  to 
assist  veterans  who  have  service- 
connected  disabilities,  veterans  who 
served  on  active  duty  in  the  armed 
forces  during  a  war  or  in  a  campaign  or 
expedition  for  w^hich  a  campaign  badge 
has  been  authorized,  recently  separated 
veterans,  and  those  veterans  with 
significant  barriers  to  employment,  tn 
obtain  gainful  employment. 

III.  Application  Process 

A.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  loc:al  workforce 
investment  boards,  local  public 
agencies,  and  private  nonprofit 
organizations,  including  faith-based  and 
community  organizations,  which  have 
familiarity  with  the  area  and 
populations  to  be  served  and  can 
administer  an  effective  program.  Eligible 
applicants  will  fall  into  one  of  the 
following  categories: 

1.  State  and  Local  Workforce 
Investment  Boards  (WlBs),  as  defined  in 
Sections  111  and  117  of  the  Workforce 
Investment  Act.  are  eligible  applicants 

2.  Local  public  agencies,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  that  has 
the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  (This  typically  refers  to 
cities  and  counties).  A  State  agency  may 
propose  in  its  application  to  serve  one 
or  more  of  the  potential  jurisdictions 
located  in  its  State.  This  does  not 
preclude  a  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  sub-grants,  experienced  public 
agencies,  private  nonprofit,  private 
businesses  and  faith-based  and 
communitv  organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  employment  unique  to 
veterans,  a  familiarity  with  the  area  to 
be  served,  and  the  capability  to 
effectively  provide  the  necessary 
ser\ices. 

3.  Also  eligible  to  apply  are  private 
nonprofit  organizations  that  have 
operated  an  employment  and  training 
program  for  eligible  veterans  and  have 
proven  a  capacity  to  manage  grants  and 
have  or  will  provide  the  necessary 
linkages  with  other  service  providers. 
Entities  described  in  Section  501lc)(4)  of 
the  Internal  Revenue  Codes  that  engage 
in  lobbying  activities  are  not  eligible  to 


receive  funds  under  this  announcement 
as  Section  18  of  the  Lt)bbying  Disclosure 
Act  of  1995.  Public  Law  No.  104-65. 
109  Stat  691.  prohibits  the  award  of 
Federal  funds  to  these  entities. 

B.  Funding  Levels 

The  total  funds  anticipated  for  this 
solicitation  is  56,500,000.  it  is 
anticipated  that  up  to  sixteen  awards 
will  be  made  under  this  solicitation. 
Individual  Awards  will  not  exceed 
S850.000.  The  Federal  Government 
reser\es  the  right  to  negotiate  the 
amounts  to  be  awarded  under  this 
competition.  Applicant  requests 
exceeding  the  5850.000  will  be 
considered  non-responsive. 

C.  Period  of  Performance 

The  V^WIP  funds  for  this  competition 
are  for  a  maximum  period  of  one  year 
with  a  second  year  funding  option.  The 
period  of  performance  will  be  for  twelve 
months  from  the  date  of  the  award. 
VETS  expects  that  successful  applicants 
will  commence  program  operations 
under  this  solicitation  on  luly  1,  2002. 
Program  Funds  must  be  expended  by 
lune  30,  2003.  not  including  the  6- 
month  follow  up  period  referred  to  in 
the  budget  narrative. 

1.  First-Year  Funding 

The  anticipated  period  of  program 
performance  is  for  one  vear  beginning 
luly  1.  2002  and  ending  June  30.  2003. 
(All  program  performance  and  budget 
forms  should  reflect  this  period  to  cover 
four  (4)  program  year  quarters).  No 
applicant  shall  begin  its  proposed 
program  operations  before  the  grant 
award.  Due  to  the  competitive  nature  of 
the  VWIP.  the  grantee  will  be  held  to  the 
performance  and  funding  goals  in  the 
grant  award  However,  cost  extensions 
or  duration  modifications  will  be 
allowed  during  the  first  year,  if  the 
grantee  does  not  receive  second  vear 
funding,  at  USDOL's  VETS  sole  ' 
discretion.  Furthermore,  modifications 
will  be  allowed  that  increase  goals. 

2.  Second-Year  Funding 

Subject  to  the  availability  of  sufficient 
funds  for  PY  2003.  funding  beyond  PY 
2002  mav  be  available  and  may  be 
requested  through  a  grant  modification 
request,  provided  the  applicant: 

a.  Submitted  all  program  and  fiscal 
reports  bv  the  established  due  date  and 
that  they  may  be  verified  for  accuracy. 

b.  Complied  with  all  applicable  terms 

c.  Achieved  by  the  end  of  the  third 
quarter,  at  least  75%  of  the  first  year 
total  goals  for  Federal  expenditures, 
enrollments  and  core  training  (all 
training  added  together),  or  85%  of  total 
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goals  for  the  year  if  planned  activity  is 
.VOT  evenly  distributed  in  each  quarter. 
All  instructions  for  modifications  and 
announcement  of  funding  availability 
will  be  issued  at  a  later  date. 

D.  Requirements  of  Submission 

A  cover  letter,  an  original  proposal, 
and  two  (2)  copies  of  the  proposal  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Sen'ices  Center. 
Room  N-5416.  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
To  aid  with  the  review  of  applications. 
USDOL  also  encourages  Applicants  to 
submit  one  additional  paper  copy  of  the 
application  (four  total).  Applicants  who 
do  not  provide  additional  copies  will 
not  be  penalized.  The  proposal  must 
consist  of  two  (2)  separate  and  distinct 
parts:  (1)  one  completed,  blue  ink- 
signed  original  SF  424  grant  application 
with  two  (2)  copies  of  the  Technical 
Proposal:  and  two  (2)  copies  of  thaCost 
Proposal. 

E.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  p.m.  EST.  May  29.  2002  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  May  29.  2002; 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
P.M.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  May  29.  2002; 
and 

3.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 


"bulls-eve"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery  services,  such  as 
Federal  Express,  UPS,  etc.,  will  also  be 
accepted;  however,  the  applicant  bears 
the  responsibility  of  timely  submission. 
All  applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline,  as  you  assume 
the  risk  for  ensuring  a  timely 
submission:  that  is,  if,  because  of  these 
mail  problems,  the  Department  does  not 
receive  an  application  or  receives  it  too 
late  to  give  it  proper  consideration,  even 
if  it  was  timely  mailed,  the  Department 
is  not  required  to  consider  the 
application. 

F.  Proposal  Content 

The  proposal  will  consist  of  two  (2) 
separate  and  distinct  parts,  a  Technical 
Proposal  and  a  Cost  Proposal: 

Part  1 — The  Technical  Proposal  will 
consist  of  a  narrative  proposal  that 
demonstrates  the  applicant's  knowledge 
of  the  need  for  this  particular  grant 
program;  an  understanding  of  the 
ser\'ices  and  activities  proposed  to 
obtain  successful  outcomes  for  the 
veterans  served;  and  the  capability  to 
accomplish  the  expected  outcomes  of 
the  proposed  project  design.  The 
technical  proposal  will  consist  of  a 
narrative  not  to  exceed  fifteen  (15)  pages 
double-spaced — font  size  no  less  than 
llpt.,  and  typewritten  on  one  side  of  the 
paper  only.  (The  applicant  must 
complete  the  forms,  i.e..  Quarterly 
Technical  Performance  Goals  chart 
provided  in  the  SGA.J 

1 .  The  proposal  should  include  an 
outreach  component.  It  is  recommended 
that  the  applicants  coordinate  these 
activities  through  veteran  service 
providers  and  community-based  faith- 
based  organizations  who  have 
experience  working  and  serving  the 
veteran  population.  This  requirement 
can  be  modified  to  allow  the  project  to 
utilize  veterans  in  other  positions  where 
there  is  direct  client  contact  if  extensive 
outreach  such  as  intake,  counseling, 
peer  coaching,  and  follow  up  is  not 
needed.  This  requirement  applies  to 
projects  funded  under  this  solicitation. 

2.  Projects  will  be  required  to  show 
linkages  with  other  programs  and 
services  which  provide  support  to 


eligible  veterans.  Coordination  with  the 
Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local  Veterans' 
Employment  Representatives  (LVER)  in 
the  jurisdiction  is  strongly  encouraged. 

3.  Projects  will  be  "employment 
focused".  The  services  provided  will  be 
directed  toward  increasing  the 
employability  of  veterans  through 
training  or  arranging  for  the  provision  of 
services  which  will  enable  them  to 
work;  and  (b)  matching  veterans  with 
potential  employers. 

G.  Required  Features 

There  are  five  program  activities  that 
all  applications  must  contain  in  order  to 
be  found  technically  acceptable  under 
this  SGA.  These  activities  are: 
— Pre-EnroUment  Assessments: 
— Employment  Development  Plans  for 

all  clients; 
— Core  Training  for  eighty  percent 
(80%)  or  more  of  the  clients:  (training 
does  not  have  to  be  received  from  an 
eligible  provider  under  WIA.  [This 
requirement  is  only  for  formula  grants 
covered  under  WIA.) 
— Case  Management 
— Job  placement  and  job  retention 
follow  up  (at  90  and  180  days)  after 
individual  enters  employment. 
The  following  format  is  strongly 
recommended: 

1.  Need  for  the  project:  The  applicant 
must  identify  the  geographical  area  to  be 
served  and  provide  an  estimate  of  the 
number  of  veterans  and  their  needs, 
poverty  and  unemployment  rates  in  the 
area,  the  gaps  in  the  local  community 
infrastructure  that  contribute  to 
employment  and  other  employment 
barriers  faced  by  the  targeted  veterans 
and  how  the  project  would  respond  to 
these  needs.  Also,  include  the  outlook 
for  job  opportunities  in  the  service  area. 

2.  Approach  or  strategy  to  provide 
training,  employment  and  job  retention: 
The  applicant  must  be  responsive  to  the 
Rating  Criteria  contained  in  Section 
VIII,  and  address  all  of  the  rating  factors 
as  thoroughly  as  possible  in  the 
narrative.  The  applicant  must:  (a) 
Provide  the  type(s)  of  training  to  be 
offered,  the  length  of  the  training,  the 
training  curriculum  and  describe  how 
the  training  will  enhance  the  eligible 
veterans'  employment  opportunities 
within  that  geographical  area;  (b) 
describe  the  specific  supportive  services 
and  employment  and  training  services 
to  be  provided  under  this  grant  and  the 
sequence  or  flow  of  such  services — flow 
charts  may  be  provided;  (c)  provide  a 
plan  for  follow  up  to  address  retention 
after  90  and  180  days  with  participants 
who  entered  employment.  (See 
discussion  on  results  in  Section  X.  D., 
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2.);  and  (d)  include  the  required  chart  of 
proposed  performance  goals  and 
planned  expenditures  listed  in 
Appendix  D. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to 
veterans:  The  applicant  must:  describe 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  veterans 
outside  of  the  grant;  include  a 
description  of  the  relationship  with 
other  employment  and  training 
programs  such  as  Disabled  Veterans" 
Outreach  Program  (DVOP],  the  Local 
Veterans'  Employment  Representative 
(LVER)  program,  and  programs  operated 
under  the  Workforce  Investment  Act; 
and  list  the  types  of  ser\'ices  provided 
bv  each.  Note  the  type  of  agreement  in 
place,  if  applicable.  Linkages  with  the 
workforce  development  system 
[including  State  Employment  Security 
Agencies  (State  Workforce  Agencies)) 
must  be  delineated.  Describe  any 
linkages  with  any  other  resources  and/ 
or  other  programs  for  veterans.  Indicate 
how  the  program  will  be  coordinated 
with  anv  efforts  for  veterans  that  are 
conducted  by  agencies  in  the 
community. 

4.  Proposed  supportive  ser\'ice 
strategv  for  veterans:  Describe  how 
supportive  or  ancillary  service  resources 
for  veterans  will  be  obtained  and  used. 
If  resources  are  provided  by  other 
sources  or  linkages,  such  as  Federal. 
State,  local,  or  faith-based  and 
community  programs,  the  applicant 
must  fully  explain  the  use  of  these 
resources  and  why  they  are  necessary. 

5.  Organization's  capability  to  provide 
required  program  activities:  The 
applicant's  relevant  current  or  prior 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  The  applicant  must  provide 
information  showing  outcomes  of  all 
past  programs  in  terms  of  enrollments 
and  placements.  An  applicant  which 
has  operated  a  Veterans'  program,  JTPA 
IV-C  program,  or  VWIP  program,  must 
include  final  or  most  recent  technical 
performance  reports.  For  those 
applicants  w-ith  no  prior  V^VIP  grant 
experience,  a  summary  narrative  of 
program  experience  and  employment 
and  training  performance  outcomes  is 
required.  The  applicant  must  also 
provide  evidence  of  key  staff  capability. 
(This  information  is  subject  to 
verification  by  the  government. 
Veterans'  Employment  and  Training 
Service  reserves  the  right  to  have  a 
representative  within  each  State  provide 
programmatic  and  fiscal  information 
about  applicants  and  forward  those 
findings  to  the  VTTS  National  Office 
during  the  review  of  the  applications.) 


Note:  Resumes,  charts,  and  standard  forms, 
transmittal  letters,  letters  of  support  are  not 
included  in  the  page  count.  (If  provided, 
include  these  documents  as  attachments  to 
the  technical  proposal.] 

Part  2— The  Cost  Proposal  must 
contain:  (1)  The  Standard  Form  (SF) 
424,  "Application  for  Federal 
Assistance":  (2]  the  Standard  Form  (SF) 
424A  "Budget  Information  Sheet"  in 
Appendix  B;  and  (3)  a  detailed  cost 
break  out  of  each  line  item  on  the 
Budget  Information  Sheet.  Please  label 
this  page  or  pages  the  "Budget 
Narrative"  and  ensure  that  costs 
reported  on  the  SF  424A  correspond 
accurately  with  the  Budget  Narrative. 

In  addition  to  the  cost  proposal,  the 
applicant  must  include  the  Assurance 
and  Certification  signature  page. 
Appendix  C,  and  copies  of  all  required 
forms  with  instructions  for  completion 
provided  as  appendices  to  this  SGA. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.802.  It  must  be  entered  on  the  SF 
424.  Block  10. 

IV.  Budget  Narrative  Information 

As  an  attachment  to  the  Budget 
Information  Sheet  (SF  424A).  the 
applicant  must  provide,  at  a  minimum, 
and  on  a  separate  sheet(s).  the  following 
information: 

A.  A  breakout  of  all  personnel  costs 
by  position,  title,  salary  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  sub-grantees); 

B.  An  explanation  and  breakout  of 
extraordinar\'  fringe  benefit  rates  and 
associated  charges  (i.e..  rates  exceeding 
35%  of  salaries  and  wages): 

C.  An  explanation  of  the  purpose  and 
composition  of.  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub-grants/ 
contracts,  and  any  other  costs.  The 
applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  must  not 
exceed  36.5  cents  per  mile; 

D.  A  plan,  which  includes  all 
associated  costs,  for  retaining 
participant  information  pertinent  to  a 
longitudinal  follow  up  sur\'ey,  six 
months  after  the  program  performance 
period  ends; 

E.  Description/specification  of  and 
justification  for  equipment  purchases,  if 
any.  Tangible,  non-expendable,  and 
personal  property  having  a  useful  life  of 
more  than  one  year  and  a  unit 
acquisition  cost  of  S5.000  or  more  per 
unit  must  be  specifically  identified:  and 

F.  Identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 


resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  Section  B  of 
the  Budget  Information  Sheet. 

V.  Participant  Eligibility 

Campaign  veterans,  veterans  who 
have  service-connected  disabilities, 
veterans  who  are  recently  separated,  or 
veterans  with  significant  barriers  to 
employment  are  eligible  for 
participation  under  this  program. 

A.  The  term  "veteran"  means  a  person 
who  served  in  the  active  militan.',  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [Reference  38 
U.S.C.  4101(2)1 

B.  The  term  "Campaign  veteran'— 
refers  to  anv  \eteran  who  served  on 
active  duty  in  the  United  States  armed 
forces  during  a  war  or  in  a  campaign  or 
expedition  for  which  a  campaign  badge 
has  been  authorized.  A  list  of  the  wars, 
campaigns  and  expeditions  can  be 
found  at  the  Office  of  Personnel 
Management  Web  site  at  bttp:// 
uivw.npm  gov/veterans/html/ 
vgmedal2.htm. 

C.  The  term  "service-connected 
disabled'" — refers  to  (1)  a  veteran  who  is 
entitled  to  compensation  under  laws 
administered  by  the  Department  of 
Veterans'  Affairs  (DVA),  or  (2)  an 
individual  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability.  (29  U.S.C. 
1503(27)(B)). 

D.  The  term  "recently-separated 
veteran" — refers  to  any  veteran  who 
applies  for  participation  in  a  VWIP 
funded  activity  within  48  months  after 
separation  from  militar\'  ser\ice.  (29 
U.S.C.  2801  (49)) 

VI.  Project  Summary- 

A.  Program  Concept  and  Emphasis 

The  grants  awarded  under  this  SGA 
are  intended  to  address  two  objectives: 
(1)  To  provide  services  to  assist  in 
reintegrating  eligible  veterans  into 
meaningful  employment  within  the 
labor  force:  and  (2J  to  stimulate  the 
development  of  effective  sonice 
deliverv  systems  that  will  address  the 
complex  problems  facing  eligible 
veterans, 

These  programs  are  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  eligible  veterans  from  the 
workforce.  The  program  in  FY  2002  will 
continue  to  strengthen  the  development 
of  effective  ser\-ice  deliver\'  systems,  to 
provide  comprehensive  services  through 
a  case  management  approach  that  will 
address  the  complex  problems  facing 
eligible  veterans  tr\ing  to  transition  into 
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gainful  employment,  and  improve 
strategies  for  employment  and  retention. 

In  addition  to  the  mandatory 
activities,  proposed  programs  should 
include,  if  applicable,  optional  program 
activities,  such  as  ancillary  and/or 
support  services,  to  assure  that 
participants  are  placed  in  unsubsidized 
employment  that  meets  their  "minimum 
economic  need."  Both  categories  of 
program  activities  are  more  fully 
described  below. 

1.  Mandatory  Program  Activities 

a.  Pre-Enrollment  Assessments.  The 
utilization  of  Disabled  Veterans' 
Outreach  Program  (DVOP)  and  Local 
Veterans'  Employment  Representatives 
(LVER)  staff  for  pre-enrollment 
assessments  is  strongly  encouraged. 

A  definition  of  pre-enrollment 
assessment  can  be  found  in  the  Glossary- 
of  Terms.  Costs  are  allowed  for  pre- 
enrollment  assessments  that  enable 
grantees  to  determine  the  employability 
needs  of  applicants  by  conducting 
meaningful  evaluations  of  applicant 
skills  and  barriers.  Grantees  are  then 
able  to  refer  those  applicants  who  may 
not  be  appropriate  for  the  services  of  the 
proposed  program  to  other  service 
providers.  The  assessment  of  applicants 
prior  to  enrollment  is  an  allowable  cost 
to  VWIP  provided  it  has  been 
determined  that  the  assessed  applicants 
meet  the  eligibility  criteria  for  VVVIP 
discussed  earlier  in  this  SGA.  In  the 
Program  Design,  the  grant  applicant 
must  identify  the  means  of  pre- 
enrollment  assessment  that  it  intends  to 
use  and  the  purpose  for  the  information 
to  be  derived  from  those  assessments. 

b.  The  Employment  Development 
Plan  (EDP).  The  utilization  of  Disabled 
Veterans'  Outreach  Program  (DVOP)  and 
Local  Veterans'  Employment 
Representatives  (LVER)  staff  in  the  EDP 
process  is  strongly  encouraged. 

A  definition  of  Employment 
Development  Plan  (EDP)  can  be  found 
in  the  Glossary  of  Terms. 

The  implementation  of  an  EDP  is 
required  for  all  veterans  enrolled  in 
programs  supported  by  WVIP  resources. 
A  copy  of  an  EDP  is  maintained  in  each 
participajit's  file.  The  EDP  must 
document  a  summary  of  the  assessments 
conducted  to  ascertain  the  abilities, 
barriers  and  needs  of  the  participant.  At 
a  minimum,  the  EDP  must  substantiate 
the  participant's  minimum  income 
needs,  identify  barriers  and  skill 
deficiencies,  and  describe  the  services 
needed  and  the  competencies  to  be 
achieved  by  the  participant  as  a  result 
of  program  participation.  The  applicant 
must  also  include  a  description  of  their 
proposed  EDP  process  in  their 
application. 


c.  Core  Training  Activities.  A 
definition  of  Core  Training  Activities 
can  be  found  in  the  Glossary  of  Terms. 
It  refers  to  any  training  program  that 
leads  to  the  development  of  job  skills  for 
the  participant.  At  least  80%  of  all 
participants  who  are  enrolled  in  VWIP 
must  receive  some  form  of  core  training. 
The  Program  Design  narrative  must 
identify'  the  core  training  components  to 
be  employed  in  the  applicant's  program, 
and  these  components  must  agree  in 
scope  with  the  definitions  found  in  the 
Glossary  of  Terms.  Core  training 
components  proposed  by  the  applicant 
that  do  not  fit  the  glossary  terms  or 
definitions  must  be  adequately 
described  and  justified  in  the  Program 
Design  narrative.  Core  training  activities 
described  in  this  section  must  include, 
but  are  not  limited  to,  the  following: 

i.  Classroom  training: 

ii.  On-the-job  training; 

iii.  Remedial  education; 

iv.  Literacy  and  bilingual  training; 

V.  Institutional  skills  training; 

vi.  Occupational  skills  training; 

vii.  On-site  industry-specific  training; 

viii.  Customized  training; 

ix.  Apprenticeship  training;  and 

X.  Upgrading  and  retraining. 

Definitions  of  these  core  training 
activities  are  found  in  the  Glossary  of 
Terms. 

d.  lob  Placement  and  Follow  up 
Services. 

The  utilization  of  Disabled  Veterans' 
Outreach  Program  (DVOP)  and  Local 
Veterans'  Employment  Representatives 
(LVER)  staff  for  job  placement  and 
follow  up  services  is  strongly 
encouraged. 

A  definition  of  job  placement  and 
follow  up  services  can  also  be  found  in 
the  Glossary  of  Terms.  The  ultimate 
objective  of  VWIP  services  is  to  place 
each  eligible  veteran  into  meaningful, 
gainful  employment  that  allows  the 
participant  to  become  economically  self- 
sufficient.  The  applicants  must  describe 
in  the  Program  Design  how  job 
placements  will  occur  after  core  training 
activities  and/or  after  job  development 
or  referral  efforts  are  initiated. 
Applicants  are  required  to  include  their 
proposed  program  to  track  a 
participant's  progress  and  status  after 
initial  placement.  Applicants  must 
describe  in  the  Program  Design  the 
follow  up  activities  that  participants 
will  be  provided.  The  description  must 
include  the  nature  of  those  services. 
Please  note  that  follow  up  is  required  90 
and  180  days  after  entering 
employment. 

B  Scope  of  Program  Design 

The  Program  Design  must  provide  or 
arrange  for  the  following: 


1.  Projects  must  show  linkages  with 
other  programs  and  services  which 
provide  support  to  veterans,  such  as 
faith-based  and  community-based 
organizations.  Coordination  with  the 
Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists  and  Local  Veterans' 
Employment  Representatives  (LVER)  is 
strongly  encouraged. 

2.  Projects  must  be  "employment- 
focused."  The  services  provided  will  be 
directed  toward  increasing  the 
employability  of  veterans  by  providing 
training  that  will  increase  employment 
opportunities  for  the  participants. 

Outreach  should,  to  the  degree 
practical,  be  provided  at  Veterans'  Job 
Fairs,  Transition  Assistance  Centers,  or 
Family  Service  Centers  at  military 
installations,  and  other  programs  or 
events  frequented  by  veterans. 
Coordination  is  encouraged  with 
veterans'  services  programs  and 
organizations  such  as: 
— State  Workforce  Agencies,  the  newly 
instituted  workforce  development 
system's  One-Stop  Centers,  or  other 
VWIP  Veterans'  Employment 
Programs; 
— Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  education 
programs;  and 
— Veterans'  service  organizations,  such 
as  The  American  Legion,  Disabled 
American  Veterans  (DAV),  Veterans  of 
Foreign  Wars  (VFW),  Vietnam 
Veterans  of  America  (WA),  and 
American  Veterans  (AMVETS). 

C.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  local  needs,  and  will  carry 
out  the  objectives  of  the  program  to 
successfully  reintegrate  veterans  into 
the  workforce. 

With  the  advent  of  the  Government 
Performance  and  Results  Act  (GPRA), 
Congress  and  the  public  are  looking  for 
program  results  rather  than  just  program 
processes.  Although  entering 
employment  is  a  viable  outcome,  it  will 
be  necessary  to  measure  results  over  a 
longer  term  to  determine  the  success  of 
the  program.  The  following  program 
discussion  must  be  considered  in  a 
results-oriented  model.  The  first  phase 
of  activity  must  consist  of  the  level  of 
outreach  that  is  necessary  to  reach 
eligible  veterans.  Such  outreach  will 
also  include  establishing  contact  with 
other  agencies  that  encounter  veterans. 
Once  the  eligible  participants  have  been 
identified,  an  assessment  must  be  made 
of  their  abilities,  interests  and  needs.  In 
some  cases,  these  participants  may 
require  referrals  to  services  such  as  drug 
or  alcohol  treatment  or  a  temporary 
shelter  before  they  can  be  enrolled  into 
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core  training.  When  the  individual  is 
stabilized,  the  assessment  should  focus 
on  the  employability  of  the  individual 
and  their  enrollment  into  the  program. 
A  determination  must  be  made  as  to 
whether  the  participant  would  benefit 
from  pre-employment  preparation  such 
as  resume  writing,  job  search 
workshops,  related  counseling  and  case 
management,  and  initial  entry  into  the 
job  market  through  temporary  jobs,  job 
development,  or  entry  into  classroom  or 
on-the-job  training.  Such  services  must 
also  be  noted  in  an  Employability 
Development  Plan  so  successful 
completion  of  the  plan  can  be 
monitored  by  the  staff.  Entry^  into  full- 
time  employment  or  a  specific  job 
training  program  must  follow,  in 
keeping  with  the  objective  of  the 
program,  which  is  to  bring  the 
participant  closer  to  self-sufficiency. 
Supportive  Services  may  assist  the 
participant  at  this  stage  or  even  earlier. 
Job  development  is  a  crucial  part  of  the 
emplovabilitv  process.  Wherever 
possible.  DVOP  and  LVER  staff  need  to 
be  utilized  for  job  development  and 
placement  activities  for  veterans  who 
are  ready  to  enter  employment  or  who 
are  in  need  of  intensive  case 
management  services.  Many  of  these 
staff  members  have  received  training  in 
case  management  at  the  National 
Veterans'  Training  Institute  and  have  a 
priority  of  focus  in  assisting  those  most 
disadvantaged  in  the  labor  market. 
VETS  requires  working  hand-in-hand 
with  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

The  following  program  discussion 
emphasizes  that  follow  up  is  an  integral 
program  component.  Follow  up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90-day  and 
180-day  period  after  entering 
employment  is  required.  It  is  important 
that  the  applicant  maintain  contact  with 
the  veterans  after  placement  to  assure 
that  employment  related  problems  are 
addressed.  The  90-day  and  180-day 
follow  up  is  fundamental  to  assessing 
the  results  of  the  program  success. 
Grantees  must  be  careful  to  budget  for 
this  activity  so  that  follow  up  will  occur 
for  those  placed  at  or  near  the  end  of  the 
grant  period.  Such  results  will  be 
reported  in  the  final  technical 
performance  report. 

Retention  of  records  will  be  referred 
to  in  the  Special  Grant  Provisions 
provided  at  the  time  of  award. 

VII.  Related  Program  Development 
Activities 

Community  Awareness  Activities.  In 
order  to  promote  linkages  between  the 
program  and  local  service  providers 
(and  thereby  eliminate  gaps  or 


duplication  in  ser\'ices  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  ser\'ice  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  the  grantees  have  been  an 
effective  means  of  sharing  information 
and  revealing  the  availability  of  other 
services.  They  are  encouraged  but  are 
not  mandator)-.  Rather,  the  grantee  will 
have  the  flexibility  to  attend  ser\'ice 
provider  meetings,  seminars, 
conferences,  outstation  staff,  develop 
individual  ser\'ice  contracts,  and 
involve  other  agencies  in  program 
planning.  This  list  is  not  exhaustive. 
The  grantee  will  be  responsible  for 
providing  appropriate  awareness, 
information  sharing,  and  orientation 
activities  to  the  following: 

1.  Providers  of  hands-on  services  to 
veterans  to  make  veterans  more  fully 
aware  of  the  ser%'ices  offered,  job-ready 
and  placed  in  jobs. 

2.  Federal,  State  and  local  services 
such  as  the  Department  of  Veterans' 
Affairs  (DVA),  State  Workforce  Agencies 
and  their  local  Job  Service  Offices  and 
One-Stop  Centers  (which  integrate  WIA. 
labor  exchange,  and  other  employment 
and  social  services)  to  familiarize  them 
with  the  nature  and  needs  of  veterans. 

3.  Civic  and  private  sector  groups,  and 
especially  veterans'  service,  faith-based 
and  community  organizations,  to 
describe  veterans  and  their  needs, 

VIII.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Although  DOL  reserves  the  right  to 
award  on  the  basis  of  the  initial 
proposal  submissions,  DOL  may 
establish  a  competitive  range  based 
upon  the  proposal  evaluation  for  the 
purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisorv  in  nature  and  not  binding  on 
the  Grant  Officer.  DOL  reser\'es  the  right 
to  ask  for  clarification  or  hold 
discussions,  but  is  not  obligated  to  do 
so.  DOL  further  resen-es  the  right  to 
select  applicants  out  of  rank  order  if 
such  a  selection  would,  in  its  opinion, 
result  in  the  most  effective  and 
appropriate  combination  of  funding, 
administrative  costs,  program  costs  e.g., 
cost  per  enrollment  and  placement, 
demonstration  models,  and  geographical 
service  areas.  The  Grant  Officer's 
determination  for  award  under  SGA  02- 


03  is  the  final  agency  action.  The 
submission  of  the  same  proposal  from 
any  prior  vear  competition  does  not 
guarantee  an  award  under  this 
Solicitation. 

Panel  Review  Criteria 

1 .  Need  for  the  Project:  1 5  Points 

The  applicant  must  document  the 
e.xtent  of  need  for  this  project,  as 
demonstrated  by:  (1)  The  potential 
number  or  concentration  of  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction;  (2) 
the  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (3)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 
address  the  employment  barriers  which 
characterize  the  target  population. 

2.  Overall  Strategy  To  Increase 
Employment  and  Retention:  40  Points 

The  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
services  and  training,  including  job 
development,  employer  commitments  to 
hire,  placement,  and  post-placement 
follow  up  senices.  The  applicant  must 
address  its  intent  to  target  occupations 
in  expanding  industries,  rather  than  on 
declining  industries.  The  supportive 
serv'ices  to  be  provided  as  part  of  the 
strategy  of  promoting  job  readiness  and 
job  retention  must  be  indicated  The 
applicant  must  identif\-  the  local  human 
resources  and  sources  of  training  to  be 
used  for  participants  A  description  of 
the  relationship,  if  any.  with  other 
employment  and  training  programs  such 
as  State  Workforce  Agencies  (DVOP  and 
LVER  Programs),  Homeless  Veterans' 
Reintegration  Projects  (HVRP).  other 
WIA  programs,  and  Workforce 
Investment  or  Development  Boards  or 
entities  where  in  place,  must  be 
presented.  Applicants  must  indicate 
how  the  activities  will  be  tailored  or 
responsive  to  the  needs  of  veterans.  A 
participant  flow  chart  may  be  used  to 
show  the  sequence  and  mix  of  ser\'ices. 

Note:  The  applicant  must  complete  the 
chart  of  proposed  program  outcomes  to 
include  participants  served,  placements/ 
entered  employments  and  job  retention.  (See 
.■\ppendix  D)  Of  the  40  points  possible  in  the 
strategy  to  increase  employment  and 
retention.  10  points  will  be  awarded  to  grant 
proposals  that  clearly  plan  on  a  six  month 
employment  retention  rate  of  50  percent,  or 
15  points  will  be  awarded  to  proposals  that 
show  a  six  month  employment  retention  rate 
of  70  percent. 
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3.  Quality  and  Extent  of  Linkages  With 
Other  Providers  of  Sen'ices  to  the 
Veterans:  10  Points 

The  application  must  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
veterans  in  the  local  community  and/or 
on  the  reservation  and  outside  of  the 
grant  area.  For  each  service,  the 
applicant  must  specify  who  the  provider 
is,  the  source  of  funding  (if  known),  and 
the  type  of  linkages/referral  system 
established  or  proposed.  (Describe,  to 
the  extent  possible,  how  the  project 
would  respond  to  the  needs  of  the 
veterans  and  any  linkages  to  DVA 
programs  or  resources  to  benefit  the 
proposed  program.] 

4.  Demonstrated  Capability  in  Providing 
Required  Program  Services:  20  Points 

The  applicant  must  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  those  proposed  under  this 
solicitation.  Specific  outcomes  achieved 
by  the  applicant  must  be  described  in 
terms  of  clients  placed  in  jobs.  etc.  (The 
applicant  must  also  address  its  capacity 
for  timely  startup  of  the  program.)  The 
applicant  should  delineate  its  staff 
capability  and  ability  to  manage  the 
operational  aspects  of  a  grant  program, 
including  a  recent  (within  the  last  12 
months)  financial  statement  or  audit  if 
available.  Final  or  most  recent  technical 
reports  for  other  relevant  programs  must 
be  submitted  if  applicable.  Because 
prior  grant  experience  is  not  a 
requirement  for  this  grant,  some 
applicants  may  not  have  any  technical 
reports  to  submit. 

5.  Quality  of  Overall  Employment  and 
Training  Strategy:  15  Points 

The  application  must  demonstrate 
how  the  applicant  proposes  to  meet  the 
employment  and  training,  and 
supportive  services  needs  of  veterans  in 
the  program  who  will  be  entering  the 
labor  force.  This  discussion  must 
specify  the  provisions  made  to  access 
transportation,  child  care,  temporary, 
transitional,  and  permanent  housing  for 
participants  through  community 
resources,  HUD,  lease,  WIA.  or  other 
means.  Grant  funds  cannot  be  used  to 
purchase  housing  or  vehicles. 
Applicants  can  expect  that  the  cost 
proposal  will  be  reviewed  for 
allowability,  proper  allocation  of  costs, 
and  reasonableness  of  the  placement 
and  eru-oUment  costs. 

EX.  Post  Award  Conference 

A  post-award  conference  will  be  held 
for  those  grantees  awarded  PY  2002 


VWIP  funds  from  the  competition.  It  is 
expected  to  be  held  in  August  or 
September  2002.  Up  to  two  grantee 
representatives  must  be  present;  a  fiscal 
and  a  program  representative  is 
recommended.  The  site  of  the  Post- 
Award  conference  has  not  yet  been 
determined,  for  planning  and  budgeting 
purposes,  please  use  Washington,  DC  as 
the  conference  location.  The  conference 
will  focus  on  providing  information  and 
assistance  on  reporting,  recordkeeping, 
and  grant  requirements,  and  also 
include  best  practices  from  past 
projects. 

X.  Reporting  Requirements 

The  grantee  will  submit  the  reports 
and  documents  listed  below: 

A.  Financial  Reports 

The  grantee  will  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A.  Financial  Status  Report,  Short 
Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 
appropriate  State  Director  for  Veterans' 
Employment  and  Training  (DVET), 
whose  address  will  be  provided,  no  later 
than  30  days  after  the  ending  date  of 
each  Federal  fiscal  quarter  (i.e..  October 
30,  lanuary  30,  April  30.  and  July  30) 
during  the  grant  period. 

B.  Program  Reports 

Grantees  will  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  which  contains  the 
following: 

1.  A  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 
and 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
Identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
and  (ii)  a  timetable  for  accomplishment 
of  the  corrective  action. 

C.  90  Days  Report  Package 

The  grantee  will  submit,  no  later  than 
90  days  after  the  grant  performance 
period  ends,  a  report  containing  the 
following: 

1.  Interim  Financial  Status  Report 
(SF-269A)  (copy  to  be  provided 
following  grant  awards). 

2.  Interim  Technical  Performance 
Report — (Program  Goals). 

3.  Interim  Narrative  Report 
identifying — (a)  major  successes  of  the 
program;  (b)  obstacles  encountered  and 
actions  taken  (if  any)  to  overcome  such 
obstacles;  (c)  the  total  combined  number 


of  veterans  placed  in  employment 
during  the  entire  grant  period;  (d)  the 
number  of  veterans  still  employed  at  the 
end  of  the  grant  period;  (e)  an 
explanation  regarding  why  those 
veterans  placed  during  the  grant  period, 
but  not  employed  at  the  end  of  the  grant 
period,  are  not  so  employed;  and  (f)  any 
recommendations  to  improve  the 
program. 

D.  Six  (6)  Month  Final  Report 

No  later  than  210  days  after  the  grant 
performance  period  ends,  the  grantee 
will  submit  a  follow  up  report 
containing  the  following: 

1.  Final  Financial  Status  Report  (SF- 
269A). 

2.  Final  Narrative  Report 
identifying — (a)  the  total  combined 
(directed/assisted)  numbers  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  veterans  still 
employed  during  follow  up;  (c)  are  the 
veterans  still  employed  at  the  same  or 
similar  job.  if  not  what  is  the  reason(s); 
(d)  was  the  training  received,  applicable 
to  jobs  held;  (e)  wages  at  placement  and 
during  follow  up  period;  (f)  an 
explanation  of  why  those  veterans 
placed  during  the  grant  period,  but  not 
employed  at  the  end  of  the  follow  up 
period,  are  not  so  employed;  and  (g)  any 
recommendations  to  improving  the 
program. 

XI.  Administration  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
may  not  exceed  10  percent  of  the  total 
amount  of  the  grant. 

2.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

3.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

4.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

B.  Allowable  Costs 

Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 
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1.  State  and  local  government — 0MB 
Circular  A-87 

2.  Educational  institutions — 0MB 
Circular  A-21 

3.  Nonprofit  organizations — OMB 
Circular  A-122 

C.  Administrative  Standards  and 
Provisions 

Except  as  specifically  provided.  DOL 
acceptance  of  a  proposal  and  an  award 
of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of 
anv  grant  requirements  and/or 
procedures  For  example,  the  OMB 
circulars  require  and  an  entity's 
procurement  procedures  must  require 
that  all  procurement  transactions  will  be 
conducted,  as  practical,  to  provide  open 
and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  avoid 
competition. 

All  grants  will  be  subject  to  the 
following  administrative  standards  and 
provisions: 

1.  29  CFR  Part  93— Lobbying. 

2.  29  CFR  Fart  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 


Higher  Education.  Hospitals,  and  other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  etc. 

3,  29  CFR  Part  96— Federal  Standard? 
for  Audit  of  Federally-funded  Grants, 
Contracts  and  Agreements,  This  rulf> 
implements,  for  State  and  local 
governments  and  Indian  tribes  that 
recei\'e  Federal  Assistance  from  the 
DOL.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128  "Audits  of  State 
and  Local  Governments"  which  was 
issued  pursuant  to  the  Single  Audit  .\ct 
of  1984.  31  U,S,C,  Sec,  7501-7507.  It 
also  consolidates  the  audit  requirements 
currentlv  contained  throughout  the  DOL 
regulations, 

4,  29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments, 

5,  29  CFR  Part  98— Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants) 

6,  29  CFR  Part  99— Audit  (if  States, 
Local  Governments,  and  Nonprofit 
Organization. 

7,  Section  168(b)  of  WIA— 
Administration  of  Programs  Please  note 
that  sections  181-195  also  applv. 


H   29  CFR  Parts  37— the  WIA  non- 
discrimination regulation--  Theve  rules 
implement,  for  ret  lpn>nt^  oi  ied  Tdl 
assistance,  provisions  of 
nondiscrimination  on  the  basis  of  race, 
color,  national  orium,  .ind  disabled 
condition,  ri'^pertnch' 

9,  .^ppeal.v  from  non-d(>signatiun  will 
be  handled  under  20  CFR  Part  667, 

Subpart  H 

Signed  at  Washington.  DC.  this  23rd  day  of 
■April.  2002 
Lawrcnf  p  I    Kuss. 
Grant  Officer. 

.Appendices 

Appendix  .\:  Application  for  Federal 

Assistance  SF  Form  424 
Appendix  B:  Budget  Information  Sheet,  SF 

424A 
.Appendix  C;  Assurances  and  Certifications 

Signature  Page 
Appendix  D:  Technical  Performance  Goals 

Form 
Appendix  E:  Direct  Cost  Descriptions  for 

Applicants  and  Sub-Applicants 
Appendix  F:  The  Glossary  of  Terms 
Appendix  G:  General  Provisions 
.Appendix  H:  Special  Provisions 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1  TYPE  OF  SUBMISSION: 

Application 

LJ  Conslnictlon 

n  Non-Con«tniCtion 


5.  APPUCANT  INFORMATION 


Legal  Name: 


Address  (give  dty.  county.  State,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN). 


jPreappllcation 

j  n  Construction 

I  n  Non-Construction 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVED  BY  STATE 


4  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  kJentWer 


Federal  Iderrtifier 


Name  and  telephone  nuirHjer  of  person  to  tje  contacted  on  matters  invoMnt 
ttils  applicatjon  (give  ana  code) 


8.  TYPE  OF  APPLICATION: 

□  New         □  Continuation  G  Revision 

If  Revision,  enter  appropriate  l9tter(s)  in  box(es)  !      I     f      , 

A.  Inaaase  Award         B.  Decrease  Award        C  Increase  Duration 
D.  Decrease  Duration    QV[\Bt(specify) 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  CC/fies.  Counoes.  States,  eta) 


OrganlzaUortal  Unit 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 


□ 


A.  State  H.  Independent  School  DIst. 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 
C  Municipal  J.  Private  University 

D  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F  Intermunicipal  M.  Prodit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY; 


11 .  DESCRIPTIVE  TTOE  OF  APPUCAMTS  PROJECT: 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.  AppllcarTt 


estate 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  1 2372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
n  Yes    If  ■Yes,'  attach  an  sxplanatlon.  Q  No 


1 B.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


THIS  APPUCAT10N/PREAPPLICAT10N  ARE  TRUE  AND  CORRECT,  THE 
BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WILL  COMPLY  WTTH  THE 


a.  Type  Name  of  Authorized  Representative 


b.  Title 


c  Telephone  Numt)er 


d.  Signature  of  Auttxshzed  Representative 


e.  Date  Signed 


Previous  Edition  Usable 
Authorized  lor  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Orcular  A- 1 02 
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INSTRUCTIONS  FOR  THE  SF.424 


Public  reporting  burden  for  this  coltecUon  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  ottier  aspect  of  this  collection  of  Information,  including  suggestions  tor 
reducing  this  burden,  to  the  Office  of  Management  and  Budget  Papen«rork  Reduction  Project  (0348-0043).  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  Is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance  it 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  m 
response  to  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 
1. 


3. 

4. 


Self-explanatory. 


Entry: 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable) 

State  use  only  (If  applicable). 

If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  numtser  of  the  person  to 
contact  on  matters  related  to  this  appiicalkjri. 

Enter  Employer  Identification  Numtier  (EIN)  as  assigned  by  the 
Internal  Revenue  Servce. 

Enter  ttie  appropriate  letter  m  the  space  provided. 


8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 

-  "New'  means  a  new  assistance  award. 

-  "Continuation"  means  an  exterision  for  an  additional 
.unding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (eg.  Stale, 
counties,  cities) 

13.  Self-explanatory. 

14.  Ust  the  applicant  s  Congresrronai  District  anc  any 
District{s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contnbutec  during  the  first 
funding/tjudget  penod  by  each  contributor  Value  of  in- 
kind  contributtons  should  be  Included  on  appropriate 
lines  as  appltaatde  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses,  if  both  basic  and  suppiementai  arrxjunts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  Item  15 

1 6         Applicants  should  contact  the  State  Singie  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  1 2372  to 
determine  whether  the  application  is  subject  to  tne 
State  intergovernmental  review  process 

17,         This  quesCon  applies  to  the  applicant  organization  not 
the  person  who  signs  as  the  authorizea  representatri/e 
Categories  of  debt  include  delinquent  audit 
disalk>wances,  loans  and  taxes. 

IB.        To  t*  signed  by  the  authonzed  representative  of  the 
applicant  A  copy  of  the  governing  txxJy  s 
authorization  tor  you  to  sign  this  application  as  ofncial 
representative  must  be  on  file  ir  the  applicant  s  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application  ) 


1 1 .         Enter  a  brief  descriptive  title  of  the  project,  if  more  than  one 
program  is  involved,  you  shoukj  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  tor  this  collection  of  information  is  estimated  to  average  1 80  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
Information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperworl<  Reduction  Project  (0348-0044).  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFRCE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  inaements.  In  the  latter  case.  Sections  A.  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Sumirary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  i  under  Column 
(a)  the  Catalog  program  title  and  ttie  Catalog  number  in  Column 

For  applications  pertainir>g  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  functton  on  each  line  in  Column  (a),  and  enter  the 
Catatog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  ttie  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
1  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  mulliple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addittonal  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  ttian  one  sheet  is  used,  the  first 
page  should  provide  tfie  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year) 


For  cor}tinuing  grant  program  appTicatlons,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  ttie  estimated  amounts  of 
funds  which  will  remain  unot>ltgated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Othenwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  shouW  be  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

f^or  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4. 
Column  (a),  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (l)oth  Federal  and  non-FederaO  by  object  dass  categories. 

Line  6a^  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6J  -  Show  the  amount .. '  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  61  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g),  Line  5.  For 
supplemental  grants  and  changes  to  grants,  ttie  total  amount  of 
the  Increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  sunount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-1 1  Enter  amounts  of  norvFederal  resources  that  will  be 
used  on  the  grant.  If  in-ldnd  contributions  are  Included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant. 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agerKy.  Applteants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  casti  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  anrount  on  Line  5.  Column 
(f),  Sectton  A. 

Section  D.  Forecasted  Cash  Needs 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  t  4 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  tor 
Balance  of  the  Pro)ect 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  orogram  titles 
shown  in  Column  (a),  Section  A  A  breakdown  by  fL'ncoon  or 
activity  is  not  necessary.  For  new  applications  ana  continuation 
grant  applkations,  enter  in  the  proper  columns  amounts  of  ^^ederal 
funds  which  will  be  needed  to  complete  the  program  o'  project  ove- 
the  succeeding  funding  periods  (usually  in  years)  This  section 
need  not  tie  completed  for  revisions  (amendments,  changes  o^ 
supplements)  to  funds  tor  tne  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  orogram  titles,  submn 
additional  schedules  as  necessary 

Une  20  -  Enter  ttie  total  for  each  ot  the  Columns  (b'l-ie)  Wnen 
additional  schedules  are  prepared  for  this  Sect)on  annotate 
accordingly  and  show  the  overall  totals  on  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  indtviduai  direct 
object  class  cost  categories  that  may  appear  to  t»e  out  o1  the 
ordinary  or  to  explain  the  details  as  requireo  by  the  Feoeral  g'antor 
agency. 

Line  22  ■  Enter  the  type  o^  indirect  rate  (provisional,  predetermmeo, 
final  or  fixed)  that  will  t»e  in  effect  during  the  funding  penod.  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  ProvkJe  any  other  explanations  or  comments  deemed 
necessary 


Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Une  14  -  Enter  the  amount  of  cash  from  all  ottier  sources  needed 
by  quarter  during  the  first  year. 
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CERTIFICATIONS  AND  ASSURANCES 
ASSURANCES  AND  CERTIFICATIC»JS  SIOIATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATIONS  contained  in  this  section.   By  signing  and  returning 
this  signature  page,  the  grantee/recipient  is  providing  the 
certifications  set  forth  below: 

A.  Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Transactions  and  Certifications  Regarding  Drug- 
Free/Tobacco-Free  Workplace, 

B.  Certification  of  Release  of  Information 


C,  Assurances  -  Non-Construction  Programs 

D.  Applicant  is  not  a  501(c)(4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  p:.ease  explain.  Applicant  need  only  submit 
and  return  tnis  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  CF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Please  Note: 


This  signature  page  and  any   pertinent 
attachments  which  may  be  required  by  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 


Federal  Register /Vol.  67,  No,  82 /Monday.  April  29.  2002 /Notices 


Quarterly 
Performance  and  Enrollment  Goals 

(Enter  all  data  cumulatively) 


21033 


Grant  Number: 

Performance  Goals 

1 

Program  Year: 

Quarters 

2             3 

4 

- 

Assessments 

Participants/Enrollments 

Employment  Development  Plans 

Job  Placement  Services 

Follow-up  services  at  90  days 

Placements/Entered  Employments 

Terminations 

, 

Core  Trainine 

1 

Quarters 

2              3              4 

Classroom  Training 

On-the-job  training 

Remedial  education 

Literacy  and  bilingual  training 

Institutional  skills  training 

Occupational  skills  training 

On-site  industry-specific  training 

Customized  training 

Apprenticeship  training 

Upgrading  and  retraining 

Supportive  Services 

Other  (specify) 

Total  Individuals 
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Ancillary  Services 


Quarters 

2  3 


Counseling  and/or  Vocational  Guidance 

Job  Search  Assistance 

Case  Management 

Job  Club 

Work  Experience 

Tools/Fees/etc. 

Other  (specify) 

Enrollment  Goals  by  Eligibility  Groups  (do  not  double  count) 


Quarters 

2  3 


Campaign/Wartime  veteran 

^  Service-Connected  Disabled  veteran 

Recently-separated  veteran 

Enrollment  Plan  by  Eligibility  Subgroups  (from  above,  as  applicable,  include  here) 

Quarters 
12  3  4 


Youth  veterans  (20-24  years  of  age) 

Economically  Disadvantaged  veterans 

Welfare  and/or  Public  Assistance  recipient 
veterans 

Female  veterans 

Homeless  veterans 

African- American  veterans 

Hispanic  veterans 

Native  American  veterans 

Other  minority  veterans 
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Benchmarks 


1 

Quarters 

2            3 

4 

Average  Wage  at  Placement 

Placement  Rate 
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Direct  Cost  Descriptions  For  Applicants  and  Sub- Applicants* 


Proposed 
Annual                 %  of  Time                AdministrationProposed 
Position  Title(s )    Salary/Wage  Rate   Charged  to  Grant      Costs  ** Program  Costs 


Sub-Total 


Administration     Program 


Fringe  Benefits  For  Ail  Positions 
Contractual 


Travel 


Indirect  Costs 


Equipment 
Supplies 


Total  Costs 


Administration        Program 

**  Adnunistrative  costs  are  associated  with  the  supervision  and  management  of  the  program  and  do  not  directly  or  inmiediately  afTect 
participants 


*  Direct  costs  for  all  Funded  positions  for  both  applicant  and  sub-8f)plicant(s)  must  be  provided. 
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GLOSSARY  OF  TERMS 


Adequate  Employment 


See  Unsubsidized  Employ-ment 


Administrative  Costs  -   All  direct  ana  indirect  costs 
associated  with  the  supervision  and  management  of  tne  prccran. 
These  costs  shall  include  the  administrative  costs,  botr. 
direct  and  indirect,  of  recipients  and  sub-recipients  ct   the 
grant  funds . 


Adult  Basic  Education  -   Education  for  aaults  wr.ose  mabii 
to  speak,  read  or  write  the  English  language  or  to  effecti 
reason  mathematically,  constitutes  a  substantial  impairmen 
their  ability  to  get  or  retain  employment  comm.ensurate  wit 
their  real  ability,  which  is  designed  zc    help  eliminate  sj 
inability  and  raise  the  level,  of  education  of  sucr 
individuals  with  a  view  to  m.aking  them  less  liKely  to  beco 
dependent  on  others,  to  improve  their  ability  io   benefit  f 
occupational  training  and  otherwise  increase  tneir 
opportunities  for  more  productive  and  prcfiiable  employr.en 
and  to  make  them  better  able  to  meet  their  adult 
responsibilities . 

Ancillary  Services  -   Empicym.ent  and  traininq  related 
activities  other  than  core  training  which  may  ennance  a 
participant's  emplcyability. 

Apprenticeship  Training  -   A  formal  occupational  training 
program  which  combines  on-the-job  training  and  related 
instruction  and  m  which  workers  learn  the  pract-cai  ana _ 
conceptual  gkills  required  for  a  skilled  occupation,  crait 
trade.   It  may  be  registered  or  unregistered. 

Assurances  and  Certifications  -   The  act  of  certifying 

federal  and  state  laws  ana 


ity 
vel  y 
t  of 
n 
ch 

-e 
rom 


compliance  with  applicable 

regulations  regarding  the  receipt  and  ex: 

m.onies . 


enditures 


;rar:t 


ASVET  -   Assistant  Secretary  for  Veterans'  Employment  and 
Training  (USDOL) 

Average  Wage  at  Placem-ent  -   This  is  an  average  of  the  waaes 
earned  by  participants  upon  entering  employment. 


Barriers  to  Em.ploym.ent  -   Characteristics  tnat  may  nm: 
individual's  hiring,  promotion  or  participation  m  the 


ler  ar 
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force.   Some  examples  of  individuals  who  may  face  barriers  to 
employment  include:  single  parents,  displaced  homemakers, 
youth,  public  assistance  recipients,  older  workers,  substance 
abusers,  teenage  parents,  veterans,  ethnic  minorities,  and 
those  with  limited  English  speaking  ability  or  a  criminal 
record  or  with  a  lack  of  education,  work  experience, 
credentials,  child  care  arrangements,  transportation  or 
alternative  working  patterns. 

Case  Management  -   A  client  centered  approach  in  the  delivery 
of  services,  designed  to  prepare  and  coordinate  comprehensive 
employment  plans  for  participants,  to  assure  access  to  the 
necessary  training  and  supportive  services,  and  to  provide 
support  during  program  participation  and  after  job  placement. 
In  accordance  with  this  definition,  the  case  manager  acts  as  a 
facilitator  in  assisting  the  participant  toward  a  successful 
completion  of  training. 

Classroom  Training  -  Any  training  of  the  type  normally 
conducted  in  an  institutional  setting,  including  vocational 
education,  which  is  designed  to  provide  individuals  with  the 
technical  skills  and  information  required  to  perform  a 
specific  job  or  group  of  jobs.   It  may  also  include  training 
designed  to  enhance  the  employability  of  individuals  by 
upgrading  basic  skills,  throughout  the  provision  of  courses 
such  as  remedial  education,  training  in  the  primary  language 
of  persons  with  limited  English  language  proficiency,  or 
English-as-language  training. 

Cognizant  Federal  Agency  -   The  federal  agency  that  is 
assigned  audit  or  indirect  cost  rate  approval  responsibility 
for  a  particular  recipient  organization  by  the  Office  of 
Management  and  Budget.  (0MB  Circulars  A-87,  A-102) 

Community-based  organization  (CBO)-  means  a  private  nonprofit 
organization  that  is  representative  of  a  community  or  a 
significant  segment  of  a  community  and  that  has  demonstcated 
expertise  and  effectiveness  in  the  field  of  workforce 
investment . 

Core  Training  -   Core  training  activities  are  employment 
focused  interventions  which  address  basic  vocational  skills 
deficiencies  that  prevent  the  participant  from  accessing 
appropriate  jobs  and/or  occupations. 


Counseling  -   Counseling  m  this  sense  can  be  any  form  of 
assistance  which  (1)  provides  guidance  in  the  development  of  a 
participant's  vocational  goals  and  the  means  to  achieve  those 
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goals;  and/or  (2)  assist  a  participant  witr.  the  scl^jticn  tc  a 
variety  of  individual  problems  which  rr.ay  pose  a  barrier  is;  to 
the  participant  in  achieving  vocational  goals,  e.g.,  PTSD 
counseling,  substance  abuse  counseling,  30b  counseling,  etc. 

Customized  Training  -   A  training  program  designed  to  meet  the 
special  requirements  of  an  employer  who  has  enterec  into  an 
agreement  with  a  Service  Delivery  Area  to  hire  individuals  wnc 
are  trained  to  the  employer's  specifications.   The  training 
may  occur  at  the  em.oloyer' s  site  or  may  be  providec  by  a 
training  vendor  able  to  m.eet  the  employer's  requirements. 
Such  training  usually  requires  a  commitment  from  the  employer 
tc  hire  a  specified  number  of  trainees  who  satisfactorily 
complete  the  training. 

Disabled  Veteran  -  A  veteran  who  is  entitled  tc  compensation 
under  laws  administered  by  the  Veterans  Administration;  or  an 
individual  who  was  discharged  or  released  from  active  duty 
because  of  service-connectea  disability. 

DVET  -   Director  for  Veterans'  E.mplo^j^ent  ano  Training 

DVOP  -   Disabled  Veterans'  Outreach  Program  specialist 

Economically  Disadvantaged  -   means  an  individual  wno  (A) 
receives,  or  is  a  member  of  a  family  whicr.  receives,  cash 
welfare  payments  under  a  Federal,  State,  or  local  welfare 
program;  (B)  has,  or  is  a  m>ember  of  a  family  which  has, 
received  a  total  family  income  for  the  six-m.onth  perioc  prior 
to  application  for  the  program  involved  (exclusive  of 
unemployment  compensation,  child  support  payments,  and  welfare 
payments)  which,  in  relation  to  family  size,  was  not  m  excess 
of  the  higher  of  (i)  the  official  poverty  .me  (.as  oefmea  by 
the  Office  of  Management  and  Budget,  and  revised  annuaiiy  m 
accordance  with  section  673  (2)  of  the  Omnibus  Bucget 
Reconciliation  Act  of  1981  (42  U.S.C.  9902(2)  ^  or  (11^  70 
percent  of  the  lower  living  standard  income  level;  'O    is 
receiving  (or  has  been  determined  within  the  6-month  period 
prior  to  the  application  for  the  program  involved  tc  ce 
eligible  to  receive)  food  stamps  pursuant  to  the  Food  Stamp 
Act  of  1977;  (D)  Qualified  as  a  homeless  maividual  unoer 
section  103  of  the  Stewart  B.  McKinney  Homeless  Assistance 
Act;  (E)  is  a  foster  child  on  behalf  of  whom  State  or  .ccal 
government  payments  are  made  or  (F)  m  cases  permittee  by 
regulations  of  the  Secretary,  is  an    mdividua.  with  a 
disability  whose  income  meets  the  requirem.ents  of  c_ause  (A) 


or  (B)  ,  but  who  is  a  m.ember  of  a 
m>eet  such  requirem^ents . 


fami 


whcse  income 


does  not 
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Emplcyment  Development  Plan  (EDP)  -  An  individualized  written 
plan  or  intervention  strategy  for  serving  an  individual  which, 
as  a  result  of  an  assessment  of  the  veteran's  economic  needs, 
vocational  interests,  aptitudes,  work  history,  etc.,  defines  a 
reasonable  vocational  or  employir.ent  goal  and  the  developmental 
services  or  steps  required  to  reach  the  goal  and  which 
documents  the  accomplishments  made  by  the  individual. 

Employment  Service  -  the  state  level  organization  or  public 
labor  exchange  system  affiliated  with  DOL's  United  States 
Employment  Service. 

Entered  Employment  Rate  -   This  is  a  method  used  to  determin<=> 
the  percentage  of  participants  who  become  employed.   The 
percentage  is  calculated  by  dividing  the  number  of  total 
participants  who  were  enrolled  in  the  program  by  the  number  of 
participants  who  were  placed  or  entered  employment  through  the 
program. 

ETA  -   The  Em.plcyment  and  Training  Administration 

Enrolled  Veteran  -   Shall  be  synonymous  with  the  term 
participant.   A  veteran  who  has  been  determined  eligible  for 
services  at  intake  and  who  is  receiving  or  scheduled  to 
receive  core  training. 

Follow-up  -   The  tracking  of  what  happens  to  participants  when 
they  leave  the  program  for  a  period  of  180  days  after  initial 
placement.   The  reporting  requirements  are  to  include  the 
following  data/information  employment  status  (number  of 
Entered  Employments/Placements  at  180  days  after  program  has 
ended) ,  average  hourly  wage  (earnings  change  at  180  days  after 
program  has  ended) ,  and  job  retention  (of  those  enrolled  in 
craining,  provide  numJDer  of  those  still  employed  in  trained 
occupation  at  180  days  after  program  has  ended) ,  these 
measures  can  be  used  tc  assess  long-term  program  performance 
and  activity  strategies  for  clients  with  diverse 
characteristics . 

FTE  -   Full-time  Equivalent,  a  personnel  charge  to  the  grant 

equal  to  2,080  hours  per  annum. 


FY  -  Fiscal  Year.  For  federal  government  purposes,  any 
twelve  month  period  beginning  on  October  1  and  ending  on 
SeoterrJDer  30. 
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GED  -   General  Equivalency  Diploma.   A  high  school  equivalency 
diploma  which  is  obtained  by  passing  the  General  Educational 
Diploma  Equivalency  Test  which  measures  the  application  of 
skills  and  knowledge  generally  associated  wit.h  four  years  cf 
traditional  high  school  instruction. 

In-kind  services  -   Property  or  services  which  benefit  a 
federally  assisted  project  or  program  and  which  are 
contributed  without  charge  to  the  grantee. 

Indirect  Cost  -   A  cost  that  is  incurred  for  a  ccrmcn  cr  joint 
purpose  benefitting  more  than  one  cost  objective  ana  zhaz    is 
not  readily  assignable  to  the  cost  objectives  specifically 
benefitted. 


Institutional  Skills  Training  -   Skills  training  conaucea  i\\ 
an  institutional  setting  and  designed  to  ensure  that 
individuals  acquire  the  skills,  knowledge  and  abilities 
necessary  to  perform  a  job  or  group  of  icbs  ^n  an  occupation 
for  which  there  is  a  demand. 


.p^. 


Intake  -   A  process  for  screening  individual  applicants  tor 
eligibility;  making  an  initial  determination  whether  the 
program  can  benefit  the  applicants;  providing  information 
about  the  program^,  its  services  and  the  availability  cf  tr.ose 
services;  and  selecting  individual  applicants  for 
participation  in  the  program. 

Job  Club  Activities  -   A  form  of  30b  search  assistance 
provided  in  a  group  setting.   Usually  job  cluDs  provide 
instruction  and  assistance  in  completing  ]ob  applications  and 
developing  resumes  and  focus  on  maximizing  employm.ent 
opportunities  in  the  labor  mar<et  and  developing  job  leads. 
Many  job  clubs  use  telephone  banks  and  provide  group  support 
to  participants  before  and  after  they  interview  for  openings. 

Job  Development  -   The  process  of  marketing  a  program 
participant  to  employers,  including  informing  em.plcyers  about 
what  the  participant  can  do  and  soliciting  a  ] cb  interview  fo: 
that  individual  with  the  employer. 


Job  Placement  Services  -  Job  placement  services  are  gearec 
towards  placing  participants  in  jobs  and  may  involve 
activities  such  as  job  search  assistance,  training,  cr  : ob 
development.   These  services  are  mitiatec  to  enhance  ar.c 
expedite  participants'  transition  from  training  to  employee: 

Job  Search  Assistance  (JSA)  -   An  activity  which  focuses  on 
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building  practical  skills  and  knowledge  to  identify  and 
initiate  employer  contacts  and  conduct  successful  interviews 
with  employers.   Various  approaches  may  be  used  to  include 
participation  in  a  job  club,  receive  instruction  in 
identifying  personal  strengths  and  goals,  resume  and 
application  preparation,  learn  interview  techniques,  and 
receive  labor  market  information.   Job  search  assistance  is 
often  a  self-service  activity  in  which  individuals  can  obtain 
information  about  specific  job  openings  or  general  job  or 
occupational  information. 

Labor  Exchange  -   Refers  to  the  services  provided  to  job 
seekers  and  employers  by  the  State  Employment  Service 
Agencies,  WIA  Service  -Delivery  Areas,  or  other  entities. 
Services  to  job  seekers  may  include  assessment,  testing, 
counseling,  provision  of  labor  market  information  and  referral 
to  prospective  employers.   Employer  service  may  include 
accepting  job  orders,  screening  applicants,  referring 
qualified  applicants  and  providing  follow-up. 

Labor  Force  -   The  sum  of  all  civilians  classified  as  employed 
and  unemployed  and  members  of  the  Armed  Forces  stationed  in 
the  United  States.  (Bureau  of  Labor  Statistics  Bulletin  2175) 

Labor  market  area  -  an  economically  integrated'  geographic  area 
within  which  individuals  can  reside  and  find  employment  within 
a  reasonable  distance  or  can  readily  change  employment  without 
changing  their  place  of  residence. 

Literacy  and  Bilingual  Training  -   See  Adult  Basic  Education. 

LVER  -   Local  Veterans'  Employment  Representative 

Minimum  Economic  Need  -  The  level  of  wages  paid  to  a  program 
participant  that  will  enable  that  participant  to  become 

economically  self-sufficient. 

Minority  Veterans  -   For  the  purposes  of  this  SGA,  veterans 
who  are  IV-C  eligible  and  are  members  of  the  following  ethnic 
categories:  African  American,  Hispanic,  American  Indian  or 
Alaskan  Native,  Asian  or  Pacific  Islander. 


Occupational  Skills  Training  -   Includes  both  (1)  vocational 
education  which  is  designed  to  provide  individuals  with  the 
technical  skills  and  information  required  to  perform  a 
specific  job  or  group  of  jobs,  and  (2)  on-the-job  training. 

Offender  -   Any  adult  or  juvenile  who  has  been  subject  to  any 
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stage  cf  the  criminal  justice  process  for  whoir.  services  under 
this  Act  may  be  beneficial  or  who  requires  assistance  m 
overcoming  artificial  barriers  to  employrr.ent  resulting  from  a 
record  of  arrest  or  conviction. 

0A3VET  -   Office  of  the  Assistant  Secretary  fcr  Veterans' 
Employment  and  Training  (ASVET) 

On-the-job  training  (OJT)  -  means  training  by  an  employer  that 
is  provided  to  a  paid  participant  while  engaged  m  productive 
work  in  a  job  that —  (A)  provides  knowledge  or  skills 
essential  to  the  full  and  adequate  performance  of  the  job;  (B) 
provides  reimbursement  to  the  employer  cf  up  to  50  percent  of 
the  wage  rate  of  the  participant,  for  the  extraordinary  costs 
of  providing  the  training  and  additional  supervision  related 
to  the  training;  and  (C)  is  limited  in  duration  as  appropriate 
to  the  occupation  for  which  the  participant  is  being  trained, 
taking  into  account  the  content  of  the  training,  the  prior 
work  experience  of  the  participant,  and  the  service  strategy 
of  the  participant,  as  appropriate.  Usually  m  t.te  CJT 
agreement,  this  is  a  promise  on  the  part  cf  the  employer  to 


hire  the  trainee  upon  successful  completion 


,  .p  t-  '- 


he  traininc 


On-site  Industry-specific  Training  -  This  is  traininc  which  is 
specifically  tailored  to  the  needs  of  a  particular  employer 
and/or  industry.   Participants  may  be  trair.ed  according  tc 
specifications  developed  by  an  employer  for  an  occupation  or 
group  of  occupations  at  a  job  site.   Such  training  is  usually 
presented  to  a  group  of  participants  in  an  environment  or  jOb 
site  representative  of  the  actual  job/occupation,  and  there  is 
often  an  obligation  on  the  part  of  the  em.ployer  to  hire  a 
certain  number  of  participants  who  successfully  complete  the 
training. 

Outreach  -   An  active  effort  by  program  staff  to  encourage 
individuals  in  the  designated  service  delivery  area  tc  avail 
themselves  of  program  services. 

Outside  Funds  -   Resources  pledged  tc  the  grant  program  which 
have  a  quantified  dollar  value.   Such  resources  may  mcluoe 
training  funds  from  programs  such  as  WIA  Title  I  that  are  put 
aside  for  the  exclusive  use  by  participants  enrolled  in  a 
program.   Outside  funds  do  not  include  m-kind  services. 

Participant  -  means  an  individual  who  has  been  deternned  to 
be  eligible  to  participate  in  and  who  is  receiving  services 
(except  followup  services  authcrizec  under  this  title'  under  a 
program  authorized  by  this  title.   Participation  shall  be 
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deemed  to  commence  on  the  first  day,  following  determination 
of  eligibility,  on  which  the  individual  began  receiving 
subsidized  employment,  training,  or  other  services  provided 
under  this  title.  An  individual  who  r«c«iv«s  only  outreach 
and/or  intake  and  assessment  services  does  not  meet  this 
definition . 

Placement  -   The  act  of  securing  unsubsidized  employment  for 
or  by  a  participant. 

Pre-apprenticeship  Training  -  Any  training  designed  to 
increase  or  upgrade  specific  academic,  or  cognitive,  or 
physical  skills  required  as  a  prerequisite  for  entry  into  a 
specific  trade  or  occupation. 

Pre-enrollment  Assessment  -   The  process  of  determining  the 
employability  and  training  needs  of  individuals  before 
enrolling  them  into  the  program.   Individual  factors  usually 
addressed  during  pre-enrollment  assessment  include:  an 
evaluation  and/or  measurement  of  vocational  interests  and 
aptitudes,  present  abilities,  previous  education  and  work 
experience,  income  requirements,  and  personal  circumstances. 

Program  Resources  -   Includes  the  total  of  both  program  or 
grant  and  outside  funds. 

py  -  Program  Year.   The  12-month  period  beginning  July  1,  and 
ending,  on  June  30,  in  the  fiscal  year  for  which  the 
appropriation  is  made. 

Recently  Separated  Veteran  -   refers  to  any  veteran  who 
applies  for  participation  in  a  funded  activity  within  48 
months  after  separation  from  military  service. 

Remedial  Education  -   Educational  instruction,  particularly  in 
basic  skills,  to  raise  an  individual's  general  competency 
level  in  order  to  succeed  in  vocational  education  or  skill 
training  programs,  or  employment. 

Service-Connected  Disabled  -   refers  to  (1)  a  veteran  who  is 
entitled  to  compensation  under  laws  administered  by  the 
Department  of  Veterans'  Affairs  (DVA) ,  or  (2)  an  individual 
who  was  discharged  or  released  from  active  duty  because  of  a 
service-connected  disability.  (29  U.S.C,  Chapter  19,  section 
1503(27) (B) ) 

SGA  -   Solicitation  for  Grant  Application 
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Subgrant  -  An  award  of  financial  assistance  in  the  forn-  of 
money,  or  property  in  lieu  of  money,  made  under  a  grant  by  a 
grantee  to  an  eligible  subgrantee. 

Subgrantee  -   The  government  or  other  legal  entity  to  whicr.  < 
subgrant  is  awarded  and  which  is  accountable  to  the  grantee 
for  the  use  of  the  funds  provided. 
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Suitable  Employment 


See  "Unsubsidized  Employment' 


Substance  Abuser  -  An  individual  dependent  on  alcohol  or 
drugs,  especially  narcotics,  whose  dependency  constitutes  or 
results  in  a  substantial  barrier  to  employment.. 

Supportive  Services  -  means  services  which  are  necessary  to 
enable  an  individual  eligiole  for  training,  but  who  cannc" 
afford  to  pay  for  such  services,  to  participate  m  a  train_ng 
program  funded  under  the  grant.   Such  supportive  services  may 
include  transportation,  health  care,  financial  assistance, 
(except  as  a  post-termination  service) ,  drug  and  alcohol  abuse 
counseling  and  referral,  individual  and  family  counseling, 
special  services  and  materials  for  individuals  wi::h 
disabilities,  job  coaches,  child  care  and  dependent  care, 
temporary  shelter,  financial  counseling,  and  other  reasonable 
expenses  required  for  participation  in  the  training  program 
and  may  be  provided  in-kind  or  through  cash  assistance. 

Unsubsidized  Employm.ent  -   Employment  not  financed  from  funds 
provided  under  the  grant.   In  the  grant  program  the  term 
"adequate"  or  "suitable"  employment  is  also  used  to  mean 
placement  in  unsubsidized  employment  which  pays  an  income 
adequate  to  accommodate  the  participant's  minimum  economic 
needs. 

Upgrading  and  Retraining  -  Training  given  to  ar.    individual  who 
needs  such  training  to  advance  above  an  enrry  level  or  dead- 
end position.   This  training  shall  include  assisting  veterans 
in  acquiring  needed  state  certification  to  be  employee:  m  the 
same  field  as  they  were  trained  in  the  military  ;i.e., 
Comm.ercial  Truck  Driving  License  (CDL)  ,  Emergency  Medical 
Technician  (EMT) ,  Airframe  &  Powerplant  (A&P) ,  Teaching 
Certificate,  etc. )  . 


USDOL  -   United  States  Department  of  Labor 

USDVA  -   United  States  Department  of  Veterans  Affairs 
(Formerly  the  Veterans  Administration) . 
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Veteran  -   shall  refer  to  an  individual  who  served  in  the 
United  States  active  military,  naval,  or  air  service,  and  who 
was  discharged  or  released  therefrom  under  conditions  other 
than  dishonorable. 

Veterans'  Workforce  Investment  Program  (VWIP)  -   Reference 
made  to  the  "VWIP  Program"  means  all  activity  funded  by  VWIP 
and  outside  resources. 


VWIP  Resources 
funds /funding. 


This  term  is  synonymous  with  VWIP 


Vocational  Exploration  Training  -   Through  assessments  such  as 
interest  inventories  and/or  counseling,  a  process  of 
identifying  occupations  or  occupational  areas  in  which  a 
person  may  find  satisfaction  and  potential,  and  for  which  hi> 
or  her  aptitudes  and  other  qualifications  may  be  appropriate. 

Welfare  and/or  Public  Assistance  recipient  -  An  individual 
who,  during  the  course  of  the  program  year,  receives  or  is  a 
member  of  a  family  who  receives  cash  welfare  or  public 
assistance  payments  under  a  Federal,  State,  or  local  welfare 
program. 

Workforce  Investment  Act  (WIA)  -   The  purpose  of  this  Act  is 
to  establish  programs  to  prepare  youth  and  unskilled  adults 
for  entry  into  the  labor  force  and  to  afford  job  training  to 
those  economically  disadvantaged  individuals  and  other 
individuals,  including  veterans,  who  face  serious  barriers  to 
employment  and  who  are  in  need  of  such  training  to  obtain 
prospective  employment.   The  Act  requires  the  ASVET  to  consult 
with  the  Secretary  of  the  DVA  to  ensure  that  programs  funded 
under  VWIP  of  this  Act  m.eet  the  employment  and  training  needs 
of  service-connected  disabled.  Campaign  and  recently  separated 
veterans  and  are  coordinated,  to  the  maximum  extent  feasible, 
with-related  programs  and  activities. 

Work  Experience  -   A  temporary  activity  (six  months  or  less) 
which  provides  an  individual  with  the  opportunity  to  acquire 
the  skills  and  knowledge  necessary  to  perform  a  job,  including 
appropriate  work  habits  and  behaviors,  and  which  may  be 
combined  with  classroom  or  other  training.   When  wages  are 
paid  to  a  participant  on  work  experience  and  when  such  wages 
are  wholly  paid  for  under  WIA,  the  participant  mav  not  receive 
this  training  under  a  private,  for  profit  employer. 

Youth  -   An  individual,  between  the  age  of  20  and  24  years  of 
age,  who  served  on  active  duty  in  the  U.S.  Armed  Forces. 


10 


Federal  Register/ Vol.  67.  No.  82 /Monday,  April  29,  2002  /  Notices 


21047 


GENERAL  PROVISIONS 
GRANTS  AND  COOPERATIVE  AGREEMENTS 


I. 


ADMINISTRATIVE  PROVISIONS 


This  grant  is  subject  to  the  following  administrative  standards  and  provisions. 

A.  29  CFR  Part  96  (Federal  Standards  for  Audit  of  Federally  Funded  Grants.  Contracts 
and  Agreements).  This  rule  implements,  for  State  and  local  governments  and  Indian 
tribes  that  receive  Federal  Assistance  from  the  DOL.  Office  of  Manpoement  and 
Budget  (0MB)  Circular  A- 128  "Audits  of  State  and  Local  Governments"  which  was 
issued  pursuant  to  the  Single  Audit  Act  of  1984,  31  U.S.C.§§  7501-7507.  It  also 
consolidates  the  audit  requirements  currently  contained  throughout  the  DOL  regula- 
tions. 

B.  Section  168(b)  of  the  Public  Law  105-220  -  Administration  of  Programs  Please  note 
that  Sections  181-195  also  apply. 

C.  29  CFR  Part  97  -  Uniform  Administrative  Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local  Governments. 

D.  29  CFR  Part  95  -  Uniform  Administrative  Requirements  for  Grants  and  .Agreements 
with  Institutions  of  Higher  Education,  Etc. 

E.  29  CFR,  Parts  3 1 ,  32,  and  33  -  Nondiscrimination  in  Federally  Assisted  Programs  of 
the  Department  of  Labor,  Effectuation  of  Title  VI  of  the  Civil  Rights  Act  of  1 964,  and; 
Nondiscrimination  on  the  Basis  of  Handicap  in  Programs  and  Activities  Receiving  or 
Benefitting  from  Federal  Financial  Assistance  (Incorporated  by  Reference).  These 
rules  implement,  for  recipients  of  federal  assistance,  non-discrimination  provisions  on 
the  basis  of  race,  color,  national  origin,  and  handicapping  condition,  respectively. 

F.  Applicable  provisions  of  WIA.  29  USC  §  293 1  -39  and  its  implementing  regulations 
and  20  CFR  Part  667. 

G.  Appeals  from  nondesignation  will  be  handled  under  20  CFR  Part  667. 
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U.        MODIFICATIONS  TO  THE  GRANT 

A.  Unilateral  Modifications  by  Grant  Officer 

This  grant  may  be  unilaterally  modified  in  writing  by  the  Grant  Officer  whenever  there 
has  been  a  change  in  any  federal  statute,  regulation.  Executive  Order,  or  other  Federal 
.     law,  which,  as  determined  by  the  U.S.  Department  of  Labor,  is  relevant  to  the  financial 
assistance  provided  under  the  grant. 

Should  a  grantee  not  qualify  for  second  year  funding,  pursuant  to  the  criteria  setforth  in 
Section  V.  Period  of  Performance,  paragraph  B.  Second- Year  Funding,  the  grantee 
may  apply  for  a  no  cost  extension  or  modification.  This  will  allow  ♦he  grantee  to  extend 
the  grant  period  in  order  to  meet  the  approved  programmatic  and  fiscal  goals. 

B.  Grant  Changes  Requiring  Grant  Officer  Approval 

29  CFR  Part  95  and  29  CFR  97.30,  as  applicable,  set  forth  requirements  for  obtaining 
Grant  Officer  approval  for  deviations  from  the  grant  objectives,  scope  or  budget. 
Expenditures  requiring  prior  written  approval  are  found  in  the  applicable  Federal  Cost 
Principles  listed  in  paragraph  III  of  these  General  Provisions. 

Whenever  a  modification  to  the  approved  grant  is  requested,  the  request  is  to  be 
submitted  to  the  Director  for  Veterans'  Employment  and  Training  (DVET)  by  the 
grantee  and  shall  include  an  application  for  proposed  funding  at  the  new  total  femding 
level  (Standard  Form  424,  latest  revision);  and  a  short  narrative  describing  the 
modification  requested,  the  need  for  the  request,  and  the  expected  results,  if  approved. 
The  DVET  will  forward  this  request  with  his/her  recommendations  through  the  Regional 
Administrator  for  Veterans'  Employment  and  Training  through  the  Assistant  Secretary 
for  Veterans'  Employment  and  Training  to  the  Grant  Officer. 


m. 


ALLOWABLE  COSTS 


Payment  up  to  the  amount  specified  in  the  grant  shall  be  made  only  for  allowable,  allocable,  and 
reasonable  costs  actually  incurred  in  conducting  the  work  under  the  grant.  The  determination  of 
allowable  costs  shall  be  made  in  accordance  with  the  following  applicable  Federal  Cost 
Principles: 

State  and  Local  Governments  -  OMB  Circular  A-87 
Educational  Institutions  and  Hospitals  -  OMB  Circular  A-2I 
Non-profit  Organizations  -  OMB  Circular  A- 1 22 
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IV.       INTEREST  EARNED  AND  PROGRAM  INCOME 

Requirements  for  the  use  and  disposal  of  interest  earned  and  program  income  are  set  Ibnh  in  29 
CFR  Part  95  and  29  CFR  97.21 .  When  required  to  do  so  by  this  provision,  the  grantee  shall 
remit  promptly,  but  at  least  quarterly,  interest  earned  on  advances  to  the  Grant  Officer.  The 
grantee  may  keep  interest  amounts  up  to  $100  per  year  for  administrative  expenses 

If  not  otherwise  addressed  in  this  grant,  program  income  earned  during  the  period  of  the  grant 
shall  be  added  to  fiinds  committed  to  the  project  and  used  to  further  eligible  program 
objectives. 


V.    GRANT  CLOSEOUT  PROCEDURES 

A.  Definitions 

1.  Grant  closeout.  The  closeout  of  a  grant  is  the  process  by  which  a  Federal 
grantor  agency  determines  that  all  applicable  administrative  actions  and  all 
required  woric  of  the  grant  have  been  completed  by  the  grantee  and  the  grantor. 

2.  Date  of  completion.  The  date  when  all  work  under  a  grant  is  completed. 

3.  Disallowed  costs.  Disallowed  costs  are  those  charges  to  a  grant  which  the 
grantor  agency  or  its  representative  determines  to  be  unallowable  in  accordance 
with  the  applicable  Federal  Cost  Principles  or  other  conditions  contained  in  the 
grant. 

B.  Grants  shall  be  cjpsed  out  in  accordance  with  the  following  procedures: 

1 .         Upon  request,  the  grantor  shall  make  prompt  payments  to  a  grantee  for 
allowable  reimbursable  costs  under  the  grant  being  closed  out. 


The  grantee  shall  immediately  refund  to  the  grantor  any  balance  of  unobligated 
(tmencumbered)  cash  advanced  to  the  grantee  that  is  not  authorized  to  be 
retained  by  the  grantee  for  use  on  other  grants. 

Within  210  days  after  completion  of  the  grant  period,  the  grantee  shall 
submit  all  financial,  performance  and  other  reports  required  by  the 
Grant  Officer  to  close  out  the  grant. 

The  Grant  Officer  shall  make  a  settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs  within  one  year  after  these  reports  are 
received. 
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7. 


In  the  case  of  grants  which  include  outside  contributions,  the  grantee  has  a  legal 
requirement  to  provide  the  total  amount  of  outside  contributions  indicated  on 
the  face  sheet  of  the  agreement,  as  amended. 

The  grantee  shall  account  for  any  property  acqmred  with  grant  funds,  or 
received  from  the  Government  m  accordance  with  the  provisions  of  29  CFR 
Part  95,  or  29  CFR  92.50(b),  whichever  is  applicable. 

In  the  event  a  final  audit  has  not  been  performed  prior  to  the  closeout  of  the 
grant,  the  grantor  shall  retain  the  right  to  recover  an  appropriate  amount  after 
fully  considering  the  recommendations  on  disallowed  costs  resulting  from  the 
final  audit. 


VL       SUSPENSION  AND  TERMINATION  PROCEDURES 


A. 


Definitions 


1 .  Termination.  Termination  means  the  permanent  withdrawal  of  the  authority  to 
obligate  previously  awarded  grant  fimds  before  that  authority  would  otherwise 
expu-e.  It  also  means  the  voluntary  relinquishment  of  that  authority  by  the 
grantee  or  subgrantee. 

2.  Suspension.  Depending  on  the  context,  suspension  means  either,  (a)  An  action 
by  the  Grant  Officer  which  temporarily  suspends  Federal  assistance  under  the 
grant  pending  corrective  action  by  the  grantee  or  pending  a  decision  to 
terminate  the  grant  by  the  Grant  Officer;  or  (b)  An  action  taken  by  a  suspension 
official  implementing  Executive  Order  12549  to  immediately  exclude  a  person 
from  participating  in  grant  transactions  for  a  peaod,  pending  completion  of  an 
investigation  and  such  legal  or  debarment  proceedings  as  may  ensue. 

B.        When  a  grantee  has  failed  to  comply  with  the  terms,  conditions  or  standards  of  the 
grant,  the  Grant  Officer  may,  on  reasonable  notice  to  the  grantee,  suspend  Ae  grant, 
and  withhold  further  payments,  or  prohibit  the  grantee  torn  incurring  additional 
obligations  of  grant  funds,  pending  corrective  action  by  the  grantee  or  a  decision  to 
terminate  in  accordance  with  paragraph  C  below.  The  Grant  Officer  shall  allow  all 
necessary  and  proper  costs  which  the  grantee  could  not  reasonably  avoid  during  the 
period  of  suspension  provided  that  they  meet  the  provisions  of  the  applicable  Federal 
Costs  Principles. 
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C.        This  grant  may  be  terminated  for  cause  or  convenience. 

1 .  Termination  for  cause.  The  Grant  officer  may  terminate  this  grant  in  whole,  or 
in  part,  at  any  time  before  the  date  of  completion,  whenever  it  is  determined 
that  the  grantee  has  failed  to  comply  with  any  term  of  the  award,  whether  stated 
in  a  federal  statute  or  regulation,  an  assurance,  an  application,  a  notice  of 
award,  or  elsewiiere.  The  Grant  Officer  shall  promptly  notify  the  grantee  in 
writing  of  the  determination  and  the  reasons  for  the  termination,  together  with 
the  effective  date.  Payments  made  to  the  grantee  or  recoveries  by  the  grantor 
under  grants  terminated  for  cause  shall  be  in  accord  with  the  legal  rights  and 
liabilities  of  the  parties. 

2.  Termination  for  convenience.  This  may  only  be  accomplished  pursuant  to 
29  CFR  97.44  or  29  CFR  Part  95. 

VII.      ENCUMBRANCE  OF  GRANT  FUNDS 

Grant  fimds  may  not  be  encumbered/obligated  by  the  grantee  prior  to  or  after  the  grant  period 
of  Performance.  Encumbrances/obligations  outstanding  as  of  the  end  of  the  grant  period  may 
be  liquidated  (paid  out)  after  the  end  of  the  grant  period.  Such  encumbrances/obligations  shall 
involve  only  specified  commitments  for  which  a  need  existed  during  the  grant  period  and  which 
are  supported  by  approved  contracts,  purchase  orders,  requisitions,  invoices,  bills,  or  other 
evidence  of  liability  consistent  with  the  Grantee's  purchasing  procedures  and  incurred  within  the 
grant  period.  All  encumbrances/obligations  incurred  during  the  grant  period  shall  be  liquidated 
within  1 80  days  after  the  end  of  the  grant  period,  if  practicable. 


VIII.    SITE  VISITS 

The  grantor,  through  its  authorized  representatives,  has  the  right,  at  all  reasonable  times,  to 
make  site  visits  to  review  project  accomplishments  and  management  control  systems  and  to 
provide  such  technical  assistance  as  may  be  required.  If  any  site  visit  is  made  by  the  grantor  on 
the  premises  of  the  grantee  or  a  subgrantee/contractor  under  this  grant,  the  grantee  shall 
provide  and  shall  require  its  subgrantees/contractors  to  provide  all  reasonable  facilities  and 
assistance  for  the  safety  and  convenience  of  the  Government  representatives  in  the  performance 
of  their  duties.  All  site  visits  and  evaluations  shall  be  performed  in  such  a  manner  as  will  not 
unduly  delay  the  work. 
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IX.       ORDER  OF  PRECEDENCE 

In  the  event  of  any  inconsistency  between  any  provisions^of  this  grant,  the  following  order  of 
precedence  shall  apply: 


A.  Special  Provisions 

B.  General  Provisions 

C.  Grantee's  Application  for  Federal  Assistance 
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SPECIAL  PROVISIONS 


I. 


SCOPE 


A.  General:  The  grantee  will  conduct  the  veterans'  employment  and  training  program 
described  in  its  Application  for  Federal  Assistance  in  accordance  with  all  terms  and 
conditions  of  this  grant  agreement. 

B.  Special  Program  Training  Requirements 

Training  will  meet  the  requirements  of  the  PY  2002.  VWIP.  SG  A.  Eighty  percent 
(80%)  or  more  of  the  clients  must  receive  Core  Training.  Wages  paid  to  the  OJT 
participants  will  be  based  on  the  local  prevailing  wages  for  the  occupition  in  which  the 
participants  are  being  trained. 

C.  Program  Activity  Requirements 

The  grantee  will  provide  services  as  indicated  in  the  Performance  Goal  chans  submitted 
with  their  project  application.  These  goals  are  incorporated  by  reference,  in  full,  and 
attached  to  the  grant  document. 


n.   PAYMENTS  UNDER  THE  GRANT 


Advances/reimbursements  will  be  drawn  down  by  the  grantee  through  the  U.S.  Department  of 
Health  and  Human  Services  Payment  Management  System  (HHS-PMS)  via  personal  computer 
through  SMARTLINK  capability.  When  approved,  grantees  will  receive  a  HHS/PMS  access 
package  to  complete  and  return  prior  to  requesting  funds.  A  direct  deposit  form  must  be 
submitted  for  new  grantees  and  whenever  there  are  changes  in  financial  institutions  and/or 
approved  signatures.  Funds  v^ll  be  transferred  electronically  to  the  grantee's  financial  institution 
as  arranged  with  HHS. 

A.  Advance  payments  are  authorized  only  as  provided  in  29  CFR  Pan  97.21  (b)  and  (c) 
for  state,  local  and  Indian  tribal  governments  and  29  CFR  Part  95  for  all  others,  as 
specified  in  the  provisions  of  this  grant. 

B.  The  amount  of  advances  requested  will  be  based  on  actual  and  immediate  cash  needs  in 
order  to  minimize  federal  cash  on  hand  in  accordance  with  policies  established  b\  the 
Treasury  Department  in  regulation  at  31  CFR  Part  205. 

C.  The  timing  and  amount  of  advances  will  be  as  close  as  administratively  feasible  to  actual 
disbursements  by  the  grantee  for  all  allowable  direct  and  indirect  program  costs. 
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D.  The  Grant  Officer  may,  after  providing  due  notice  to  the  grantee,  discontinue  the 
advance  payment  method  and  allow  payments  only  by  reimbursement  when  a  grantee 
receiving  advance  payments  demonstrates  unwillingness  or  inability  to  establish 
procedures  to  minimize  the  time  elapsing  between  the  receipt  of  the  cash  advance  and 
its  disbursement. 

E.  In  addition  to  the  precedmg  limitations,  advances  shall  not  be  requested  for  amounts  in 
excess  of  the  amount  determined  by  dividing  the  approved  funding  level  for  the  grant  by 
the  number  of  months  approved  for  operation,  unless  specific  amounts  have  been 
approved  in  advance  and  are  incorporated  into  the  grant  award  within  these  provisions. 

Ul.       REPORTING  REQUIREMENTS 

A.         Financial  Reporting  Requirements 

1 .  The  grantee  v/ill  use  Standard  Form  (SF)  269A,  Financial  Status  Report  to 
report  outlays,  program  income,  and  the  use  of  optional  outside  funds.  SF 
269  A  will  be  submitted  no  later  than  30  calendar  days  after  the  ending  date  of 
each  Federal  fiscal  year  quarter  during  the  grant  period  as  a  part  of  the  required 
quarterly  report.  In  addition,  a  final  SF  269A  will  be  submitted  no  later  than 

2 1 0  calendar  days  after  the  end  of  the  grant  performance  period  which  will 
represent  the  final  report. 

2.  See  D.  below  for  the  address  and  fi-equency  of  submitting  reports. 


Reporting  of  Program  Performance 

1.         The  grantee  will  submit  to  the  Director  for  Veterans'  Employment  and  Training 
(DVET)  on  a  quarterly  basis  a  technical  performance  report  that  shows  the 
cumulative  planned  goals  identified  on  the  Performance  and  Enrollment  goals 
chart  compared  to  actual  accomplishments  in  terms  of  total  number  of 
participants/enrollments,  number  of  assessments,  number  of  employability 
development  plans,  number  of  job  placement  assistance,  number  of 
placements,  number  of  terminations,  and  number  of  participants  receiving  90 
and  1 80  day  follow-up.  The  reports  will  be  submitted  to  the  DVET  no  later 
than  30  days  after  the  ending  date  of  each  Federal  fiscal  quarter  (i.e.,  October 
30,  January  30.  April  30,  and  July  30)  during  the  grant  period. 
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For  those  who  receive  follow-up,  the  following  information  will  be  collected  and 
reported:  (1)  Employment  status;  (2)  average  hourly  wage:  (3)  Job  retention.  .An 
explanation  must  accompany  the  quarterly  report  detailing  variances  from  the 
plan  of  15%. 

a.  ITie  grantee  is  required  to  report  on  the  use  of  additional  resources  and 
services  and  the  associated  related  expenditures  (or  equivalent  value) 

b.  The  characteristics  of  the  total  number  of  participants  enrolled  by  the 
three  eligible  veteran's  target  groups  to  be  served,  especially  the 
identified  subgroups  in  the  approved  application. 

c.  A  description  of  program  monitoring  done  by  the  grantee  during  the 
report  period. 

d.  Other  pertinent  information  including  analyses  of  particularly  successful 
or  problematic  components  of  the  program  design. 

2.  The  quarterly  technical  performance  report  will  be  submitted  concurrently  with 
the  SF  269A,  Financial  Status  RetX)rt. 

3.  A  final  technical  performance  report  will  be  submitted  no  later  than  210  calendar 
days  after  the  end  of  the  funded  grant  performance  period  and  will  summarize 
accomplishments,  activities,  final  follow-up  information  and  conclusions,  to 
include  the  entered  employment  rate;  employment  retention  rate:  earnings 
change,  and  effectiveness  of  core  training. 

SIX  (6'i  MONTH  PENAL  REPORT 

No  later  than  210  days  after  the  program  performance  period,  the  grantee  will  submit  a 
aggregate  report  containing  the  following: 

a.  Final  Financial  Status  Report  (SF-269A) 

b.  Final  Narrative  Report  identifying  -  (a)  the  total  combined 
(directed/assisted)  numbers  of  veterans  placed  during  the  entire  grant 
period;  (b)  the  number  of  veterans  still  employed  during  follow-up:  (c) 
are  the  veterans  still  employed  at  the  same  or  similar  job.  if  not  what  is 
the  reason(s):  (d)  was  the  training  received  applicable  to  jobs  held:  (e ) 
wages  at  placement  and  during  follow-up  period:  (f)  an  explanation  of 
why  those  veterans  placed  during  the  grant  period,  but  not  employed  at 
the  end  of  the  follow-up  period,  is  not  so  employed:  and  (g)  any 
recommendations  to  improving  the  program. 
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Between  scheduled  reporting  dates  the  grantee  will  also  inimediately  inform  the 
Grant  Officer's  Technical  Representative  (GOTR)  of  significant  developments 
affecting  the  grantee's  ability  to  accomplish  the  work  either  in  terms  of 
programmatic  or  fiscal  activities. 


C.  Corrective  Action 

1.  When  necessary,  the  grantee  will  initiate  a  Corrective  Action  Plan  (CAP).  A 
CAP  will  be  required  if,  on  a  quarterly  basis,  actual  grant  accomplishments  vary 
by  a  margin  of  1 5%  or  more  from  the  planned  grant  goals.  All  deviations  from 
the  plan  by  this  extent  must  be  ftilly  explained  in  the  grantee's  quarterly  technical 
report.  When  such  slippage  constitutes  a  significant  weakness  that  may  continue 
into  the  following  quarter,  a  C  AP  must  be  initiated  and  developed  in  concert  with 
the  GOTR. 

2.  The  CAP  must  identity  the  activity  or  expenditure  source  which  has  the  variance, 
describe  the  reason(s)  for  the  variance,  provide  specific  proposed  corrective 
action(s)  and  a  timetable  for  accomplishment  of  the  corrective  action.  The  plan 
may  include  an  intent  to  modify  the  grant  when  appropriate  (e.g.,  as  set  forth  in 
29  CFR  Part  97.30  and  29  CFR  Part  95). 

3.  The  CAP  will  be  submitted  as  an  addendum  to  the  Quarterly  Technical 
Performance  Report. 

D.  All  reports  must  cite  the  assigned  grant  number  and  be  submitted  as  follows: 

The  original  of  all  Financial  Status  Reix?rts,  and  all  performance  reports  to: 

U.S.  Department  of  Labor 

Procurement  Services  Center 

RoomN-5416 

200  Constitution  Avenue,  NW 

Washington,  D.C.  20210 

One  copy  of  the  Financial  Status  Report,  a  copy  of  the  HHS/PMS  fmancial  draw  down 
report,  and  all  performance  reports  should  be  mailed  to  the  Director  for  Veterans' 
Employment  and  Training  for  the  grantee's  State. 

E.  Limitations  on  Administrative/Indirect  Costs 

All  costs  charged  for  administration.  Direct  or  indirect,  may  not  exceed  10%  of  the  total 
Federal  VWIP  grant  funds.  These  costs  shall  include  the  administrative  costs,  both  direct 
and  indirect,  of  recipients  and  subrecipients  of  the  VWIP  funds. 
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F.         Second  Year  Funding 

Due  to  the  competitiveness  of  the  VW^P  grant  the  grantee  will  be  held  lo  the 
performance  and  funding  goals  in  the  grant  award  and  no  modifications  will  be  allowed 
during  the  first  year  of  the  grant  unless  the  grant  does  not  qualify  for  second  \ear 
funding.  Subject  to  the  availability  of  sufficient  funds  for  PY  2003.  funding  beyond  P> 
2002  may  be  available  and  may  be  requested  through  a  grant  modification  request. 
provided  the  applicant: 

1.  All  program  and  fiscal  reports  were  submitted  by  the  established  due 

date  and  may  be  verified  for  accurac\ . 

»  2.  Complied  with  all  applicable  terms. 

3.  By  the  end  of  the  third  quarter,  achieves  at  least  75%  of  the  first  year 
total  goals  for  Federal  expenditures,  enrollments  and  core  training  (all 
training  added  together),  or 

4.  85%  of  total  goals  for  the  year  if  planned  activity  is  NOT  evenK 
distributed  in  each  quarter. 

All  instructions  for  modifications  and  announcement  of  funding  availabilirs  will  be  issued  at  a  later 
date. 

IV.        GRANT  ADMINISTRATION 

A.         The  Director  for  Veterans'  Employment  and  Training  serves  as  the  Grant  Otficer's 

Technical  Representative  (GOTR)  and  will  monitor  performance  by  the  grantee,  TTie 
GOTR  is  authorized  to  approve: 

1.  Technical  matters  not  involving  a  change  in  the  scope,  cost  or  conditions  of  this 

effort. 


2.         Progress  reports. 

B.  The  GOTR  must  approve  all  Corrective  Action  Plans  (not  including  requests  for  a  grant 
modification). 

C.  Requests  for  actions  requiring  Grant  Officer  approval,  such  as  requests  for  budget 
revisions,  modifications,  and  purchases  of  nonexpendable  personal  property  must  be 
submitted  by  the  grantee  to  the  GOTR  who  will  include  recommendations  with  the 
request  and  forward  them  both  to  the  Grant  Officer. 

D.  The  GOTR  is  not  authorized  lo  direct  an\  action  that  results  in  a  change  in  scope,  cost 
terms  or  conditions  of  this  grant. 
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V.         ALLOWABLE  TRAVEL  COSTS 


B. 


C. 


The  grantee  is  permitted  to  charge  for  actual  transportation  costs  and  travel  allowances 
(per  diem)  of  personnel  who  are  authorized  to  undertake  out-of-town,  overnight  travel 
under  this  grant.  Such  transportation  costs  shall  not  be  allowed  in  an  amount  greater  than 
the  cost  of  first  class  rail  or  of  economy  air  travel,  unless  economy  air  travel  and 
economy  air  travel  space  are  not  available  and  the  grantee  certifies  to  these  facts  in  the 
voucher  or  in  other  documents  submitted  for  reimbursement.  Travel  allowances  (per 
diem)  will  be  allowed  in  accordance  with  the  grantee's  established  policy,  but  in  no  event 
will  such  allowances  exceed  the  maximum  parameters  established  by  the  current  Federal 
Travel  Regulations. 

The  grantee  will  be  allowed  the  cost  of  travel  performed  by  its  personnel  in  their  privately 
owned  automobiles,  at  a  rate  no  greater  than  $.36  1/2  cents  per  mile,  not  to  exce-i  the 
cost  by  the  most  direct  economy  air  route  between  the  points  so  traveled.  If  more  ihan 
one  person  travels  in  such  automobiles,  no  additional  charge  will  be  made  by  the  grantee 
for  such  travel. 

It  is  understood  and  agreed  that  no  travel  costs  whatsoever  for  grantee  personal  travel 
from  place  of  residence  to  and  from  normally  assigned  worksite  will  be  allowed  by  the 
Government  directly. 


VI.        SUB-AWARDS 

Sub-awards  must  be  awarded  in  accordance  with  29  CFR  95.40.  In  compliance  with  Executive 
Orders  12876  as  amended.  1 3220,  1 2928  and  1 3021  as  amended,  the  Grantee  is  strongly 
encouraged  to  provide  sub  granting  opportunities  to  Historically  Black  Colleges  and  Universities, 
Hispanic  Serving  InstiUitions  and  Tribal  Colleges  and  Universities.    . 

Vn.      SALARY  PAYMENTS 

Staff  whose  salaries  are  in  whole  or  in  part  paid  for  with  VWIP  funds  may  only  be  charged  for 
actual  time  worked  that  is  chargeable  to  the  grant,  and  that  is  work  that  is  over  and  above  any 
pre-existing  duties  related  to  veterans  and/or  employment  related  services.  Under  no 
circumstances  may  an  organization  be  allowed  to  charge  through  this  grant,  or  any  other  grant  or 
contract,  more  than  one-hundred  percent  of  one  FTE  for  each  position. 

VHL     PRINTING  AND  DUPLICATING 

The  grantee/recipient  shall  comply  with  all  duplicating  and  printing  regulations  issued  by  the  Joint 
Committee  on  Printing  under  the  authority  of  Section  103,  501,  and  502,  Title  44,  United  States 
Code.  The  term  "duplicating"  as  used  herein  means  material  produced  on  single  unit  duplicating 
equipment  not  larger  than  1 1  by  17  inches  and  which  have  a  maximum  image  of  10  3/4  x  14  1/4 
inches  using  direct  image  plates  not  requiring  the  use  of  negatives.  The  term  "printing"  as  used 
herein  shall  be  construed  to  include  and  apply  to  the  processes  of  composition,  plate  making, 
presswork,  binding,  and  microform. 
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The  grantee  that  receives  prior  approval  from  the  Grant  Officer  to  use  DOL  funds  to 
support  printing  activities  may  not  display  for  promotional  purposes,  the  U.S. 
Department  of  Labor  logo  or  seal  on  the  item  or  items  produced.    However,  an 
acknowledgment  of  such  funding  may  be  conveyed  through  language  such  as: 
"Preparation  of  this  item  was  funded  by  the  Department  of  Labor."  Any  reference  to 
the  Department  used  to  promote  the  Federal  agency  is  unallowable. 

Under  this  grant/cooperative  agreement,  the  grantee/recipient  may  duplicate  up  to  a  maximum  of 
5,000  copies  of  one  page  or  25,000  copies  in  the  aggregate  of  multiple  pages. 

The  grantee/recipient  shall  not  use  funds  under  this  grant/cooperative  agreement  to  provide 
duplicating  in  excess  of  the  quantities  stated  above  nor  provide  printing  without  the  written 
authorization  of  the  Joint  Committee  on  Printing.  Such  authorization  shall  be  obtained  from  the 
Grant  Officer  through  the  Departmental  Printing  Officer.  Nothing  in  this  clause  shall  prelude  the 
procurement  of  writing,  editing,  preparation  of  manuscript  copy,  preparation  of  related  illustrative 
material. 


[FR  Doc.  02-10496  Filed  4-26-02:  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 

46  CFR  Parts  71, 114, 115, 125, 126, 
167, 169, 175  and  176 

[USCG-2000-68581 

RIN2115-AF95 

Alternate  Hull  Examination  Program 
for  Certain  Passenger  Vessels,  and 
Underwater  Surveys  for  Nautical 
School,  Offshore  Supply,  Passenger 
and  Sailing  School  Vessels  Coast 
Guard 

agency:  Coast  Guard,  DOT. 

action:  Interim  Rule  with  request  for 

comments.  

summary:  The  Coast  Guard  is 
establishing  an  alternative  hull 
examination  program  for  certain 
passenger  vessels.  This  rule  establishes 
the  option  of  alternating  drydock 
examinations  with  underwater  sur\'eys 
for  nautical  school,  offshore  supply, 
passenger  and  sailing  school  vessels. 
This  rule  also  establishes  an 
examination  process  that  gives  industry 
additional  latitude  in  scheduling 
inspections  and  will  create  parity 
between  passenger  vessels  and  all  other 
Coast  Guard-inspected  vessels.  We 
expect  this  rule  to  result  in  a  reduction 
of  time  and  paperwork  associated  with 
Coast  Gueird  vessel  inspections  and 
examinations. 

DATES:  This  interim  rule  will  be 
effective  on  June  28,  2002.  Comments 
and  related  material  must  reach  the 
Docket  Management  Facility  on  or 
before  July  29.  2002.  Comments  sent  to 
the  Office  of  Management  and  Budget 
(0MB)  on  collection  of  information 
must  reach  0MB  on  or  before  June  28, 
2002. 

ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (LISCG-2000-6858).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SVV,. 
Washington,  DC  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  Bv  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 


You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC.  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  interim  rule,  call  Don 
Darcy,  Office  of  Standards  Evaluation 
and  Development  (G-MSR),  Coast 
Guard,  at  202-267-1200.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
at  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting  written 
comments  and  related  material.  The 
comment  period  for  this  rulemaking  is 
90  days.  If  you  choose  to  submit  your 
comments,  please  include  your  name 
and  address,  identify  the  docket  number 
for  this  rulemaking  (USCG-2000-6858), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
conunent.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
the  final  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  pubhc 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 


explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Alternate  Hull  Examination  (AHE) 
Program 

In  February  1997.  the  Riverboat 
Gaming  Maritime  Association  (RGMA) 
of  East  Peoria.  Illinois,  wrote  to  the 
Coast  Guard,  asking  if  its  member 
vessels  may  undergo  hull  examinations 
while  afloat  as  an  alternative  to  the 
examination  at  drydock  that  currently  is 
required  by  our  regulations.  Many  of 
RGMA's  member  vessels  operate  locally, 
are  landlocked,  and  do  not  have 
drydock  facilities  of  adequate  size 
within  a  reasonable  distance.  They  also 
operate  in  the  low  risk  environments  of 
fresh  water  rivers,  protected  lakes,  near 
shore,  or  in  shallow  water.  While 
reviewing  RGMA's  request,  the  Coast 
Guard  considered  the  low  risk 
environments  in  which  these  vessels 
operate  and  the  advances  in  underwater 
survey  technology.  We  concluded  that 
an  underwater  hull  examination, 
coupled  with  a  thorough  internal 
examination,  could  adequately  evaluate 
the  condition  of  a  vessel's  hull. 

In  March  1997,  the  owners  of  a  vessel 
that  operates  in  a  low-risk  enviroiunent 
requested  a  1-year  extension  for 
completing  their  vessel's  required 
drydock  examination.  This  vessel 
operates  approximately  eight  times  a 
day  on  the  Des  Plaines  River  in  Joliet. 
IL.  in  a  restricted  area  (between  two 
locks  on  the  river).  This  vessel  was  due 
for  its  first  5-year  drydock  examination 
on  May  31.  1997.  The  vessel's  owners 
requested  a  1-year  drydock  extension  as 
an  interim  measure,  pending  the  Coast 
Guard  review  of  the  proposed  hull 
examination  alternative. 

In  May  1997.  along  with  a  routine 
drydock  extension  survey,  we  observed 
a  demonstration  of  the  underwater 
survey  methods  currently  used  as 
industry  practice.  We  determined  that 
the  survey  results  alone  were  sufficient 
to  grant  this  vessel  a  l-year  drydock 
extension  to  Mav  1998,  in  accordance 
widi  46  CFR  71.50-3.  Under  46  CFR 
71.50-3,  the  Commandant  may  allow 
extensions  of  the  examination  intervals 
between  drydock  examinations  and 
internal  structural  examinations.  The 
underwater  survey  procedures  observed 
in  the  demonstration  will  be  established 
by  this  rulemaking  under  the  AHE 
Program. 

Based  on  the  results  of  the  underwater 
survey  demonstration,  the  Coast  Guard 
created  a  pilot  program  that  allows 
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owners  or  operators  of  qualified  vessels 
to  undergo  an  alternative  hull 
examination  process.  This  examination 
process  includes  an  underwater  survey 
and  an  internal  structural  examination 
along  with  annual  condition 
assessments  and  scheduled  preventative 
maintenance.  Under  this  pilot  program, 
the  Coast  Guard  considers  a  drydock 
extension  of  up  to  30  months  for  vessels 
that  operate  in  low-risk  environments. 

To  establish  criteria  for  this  pilot 
program,  the  Coast  Guard  Office  of 
Compliance  (G-MOC)  published  a 
Policy  Letter  3-98  on  March  5.  1998, 
entitled  "Drydock  Extensions  for 
Certain  Passenger  Vessels."  This  policy 
letter  provides  specific  eligibility 
criteria,  outlines  application 
requirements,  and  establishes  the  survey 
criteria  for  these  special  drydock 
extensions.  On  March  5,  1998,  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (63  PR  10777)  announcing  that 
the  G-MOC  Policy  Letter  would  be 
incorporated  into  regulations. 

In  April  1998.  the  first  vessel  in  the 
pilot  program  underwent  a  second 
drydock  extension  survey  using  the 
guidelines  in  the  G-MOC  Policy  Letter. 
Based  on  the  results  of  the  sur\'ey.  the 
Coast  Guard  granted  the  vessel  owner  a 
30-month  drydock  extension.  After  the 
Coast  Guard  set  this  precedent,  several 
other  gaming  vessel  owners  or  operators 
also  completed  successful  siirveys  and 
were  granted  30-month  drydock 
extensions. 

This  rulemaking  formalizes  this  pilot 
program  and  titles  it:  the  Alternate  Hull 
Examination  (AHE)  Program.  The  AHE 
Program  allows  owners  or  operators  of 
qualifying  vessels  to  receive  a  credit 
hull  exam  of  up  to  60  months, 
depending  on  the  chosen  method  of  hull 
examination.  Once  a  vessel  enters  the 
program,  it  may  continue  to  participate 
as  long  as  certain  requirements  are 
maintained;  however,  the  Officer  in 
Charge  of  Marine  Inspections  (OCMI) 
may  require  it  to  be  dry-docked  if  the 
AHE  Program  is  deemed  inadequate  for 
evaluating  its  hull  or  if  out-of-water 
repairs  are  required.  The  affected 
industry  will  save  time  and  money,  and 
still  meet  Coast  Guard  safety  standards 
by  using  the  advanced  survey 
techniques  under  the  AHE  Program. 

Underwater  Survey  in  Lieu  of 
Drydocking  (UWILD) 

Inspected  United  States  passenger 
vessels,  nautical  school  ships  (public 
and  civilian),  off-shore  supply  vessels 
(OSVs)  under  46  CFR  chapter  I. 
subchapter  L,  and  sailing  school  vessels 
currently  lack  the  regulatory  option  of 
alternating  drydock  examinations  with 
underwater  surveys.  Current  regulations 


grant  this  option  to  tank  vessels,  cargo 
and  miscellaneous  vessels, 
oceanographic  research  vessels,  and 
mobile  offshore  drilling  units  (MODUs). 
Recognizing  significant  advances  in 
underwater  sur\'ey  technology  over  the 
past  decade,  the  Coast  Guard  has 
determined  that  it  is  safe  and 
appropriate  to  include  passenger 
vessels,  nautical  school  ships.  OSVs 
and  sailing  school  vessels  in  the  list  of 
qualifying  vessels. 

Current  regulations  require  U.S. 
passenger  vessels  operating  on 
international  voyages  to  drydock 
annually;  however,  their  foreign 
counterparts  generally  drydock  every  2 
years.  International  regulations,  as 
prescribed  by  the  International 
Convention  for  Safety  of  Life  at  Sea 
(SOLAS)  Chapter  I,  Regulation  7. 
require  passenger  ships  to  undergo 
annual  surv^eys  that  include  inspection 
of  the  outside  of  the  ship's  bottom.  To 
satisfy-  this  requirement,  most 
classification  societies,  acting  on  behalf 
of  foreign-flag  administrations,  accept 
drydock  examinations  every  2  years 
with  an  underwater  hull  examination  at 
the  mid-period.  United  States  passenger 
vessels  operating  on  international 
voyages  will  gain  parity  with  their 
foreign  counterparts  by  having  such  an 
option. 

Navigation  and  Vessel  Inspection 
Circular  (NVIC)  1-89,  entitled 
"Underwater  Surx'ey  Guidance,  '  dated 
March  15.  1989.  provides  guidance  for 
conducting  undenvater  surveys  to 
vessel  owners  or  operators,  underwater 
survey  diving  contractors,  and  other 
interested  persons.  The  NVIC  addresses 
the  application  process,  the  advanced 
planning  necessary,  and  the  procedure 
to  be  followed  during  an  underwater 
survey. 

This  rule  will  incorporate  the 
guidance  from  NVIC  1-89  into  Coast 
Guard  regulations,  and  allow  owners  or 
operators  of  U.S.  passenger  vessels, 
nautical  school  ships,  OSV's  and  sailing 
school  vessels  with  steel  or  aluminum 
hulls  the  option  of  alternating 
underwater  hull  surveys  with  drydock 
examinations.  This  voluntary  option 
will  result  in  a  decrease  in  the  overall 
costs  for  vessel  owners  or  operators  that 
choose  this  option.  A  discussion  of  the 
costs  and  benefits  associated  with  this 
rule  is  included  in  the  REGULATORY 
EVALUATION  section  of  this 
publication. 

Regulatory  History 

This  interim  rule  was  originally  part 
of  an  NPRM  published  on  November  15. 
1999,  that  included  regulations  on 
Frequency  of  Inspection  (64  FR  62018). 
In  order  to  meet  the  International 


Convention  for  the  Safety  of  Life  at  Sea, 
1974.  and  the  International  Convention 
on  Load  Line  compliance  date  of 
February  3.  2000.  and  to  allow  us  to 
analyze  the  large  number  of  comments 
on  the  Alternative  Hull  Examination 
and  Underwater  Sur\ey  portions  of  the 
NPRM,  the  Final  Rule  published  on 
February  9,  2000.  (65  FR  6494)  dealt 
only  with  the  Frequency  of  Inspection 
regulations. 

Discussion  of  Comments 

We  received  50  letters  of  comment  to 
our  NPRM  Most  of  them  included 
multiple  comments.  The  comments 
generally  supported  the  rulemaking  and 
highlighted  areas  where  commenters  felt 
we  needed  additional  consideration  or 
clarification. 

We  have  grouped  the  comments  by 
topic,  in  order  to  facilitate  our  response. 

General  Comments 

We  received  ten  general  comments. 
Three  comments  requested  a  public 
meeting.  In  lieu  of  a  public  meeting  we 
are,  in  effect,  extending  the  comment 
period  by  publishing  this  interim  rule, 
rather  than  a  final  rule.  This  gives  the 
public  an  opportunity  for  further 
comment. 

We  do  not  plan  on  holding  a  public 
meeting  at  this  time.  If  you  feel  that  a 
public  meeting  is  still  necessary,  please 
send  in  a  comment  explaining  why.  Any 
public  meeting  would  be  announced  by 
publication  in  the  Federal  Register  at 
least  thirty  days  in  advance. 

One  comment  requested  a  complete 
regulatory  impact  analysis  and  an 
extension  of  the  comment  period  before 
a  final  rule.  We  have  included  a 
■Regulatory  Evaluation"  in  this 
publication,  which  addresses  the 
expected  costs  and  benefits  of  the  rule. 
This  program  is  voluntary  and,  for  those 
who  choose  to  implement  it.  our 
regulator,'  evaluation  shows  that  it  will 
not  result  in  a  significant  impact. 
Therefore,  further  regulator,-  impact 
analysis  is  not  necessary. 

One  comment  stated  that  not  all 
gaming  vessels  are  members  of  RGMA, 
and  that  as  a  result  they  are  out  of  the 
loop  and  were  not  able  to  respond  to  the 
NPRM  as  fully  as  they  would  like.  This 
interim  rule  gives  the  public  an 
opportunity  for  further  comment. 

One  comment  stated  that  the  AHE  and 
underwater  survey  programs  would 
benefit  industr>'  without  compromising 
safety.  The  Coast  Guard  agrees  with  this 
comment.  We  have  developed  these 
programs  as  alternatives  to  dr\dock 
examinations  for  this  reason. 

One  comment  asked  how  many  ROVs 
have  been  accepted  by  the  Coast  Guard. 
We  have  accepted  one  underwater  ROV 
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for  use  in  the  AHE  pilot  program.  This 
particular  ROV  incorporates  the  modern 
hull  examination  technologies  described 
in  this  rule. 

One  comment  stated  that  these  rules 
would  free  up  Coast  Guard  resources  to 
perform  other  marine  safety  tasks.  We 
agree  with  this  comment,  however,  the 
purpose  of  this  rulemaking  is  to  provide 
vessel  owners  with  a  voluntary 
alternative  to  traditional  dry  docking 
requirements. 

One  comment  expressed  concern  that 
the  AHE  rulemaking  process  and  its 
results  are  driven  by  concerns  with 
international  treaties.  The  comment 
stated  that  this  rule  would  result  in 
economic  disaster  for  at  least  one  vessel 
operating  on  Lake  Tahoe.  The  comment 
requested  an  extension  of  the  comment 
period  as  well  as  a  public  meeting  prior 
to  final  rule. 

The  AHE  program  was  driven  by 
concerns  of  a  particular  segment  of  the 
inland  passenger  vessel  industry,  not  by 
international  treaties.  The  Frequency  of 
Inspection  (FOI)  portion  of  the  proposed 
rulemaking  was  intended  to  align  the 
vessel  inspection  intervals  of  U.S. 
regulations  with  the  intervals  prescribed 
in  international  treaties.  Although 
included  in  the  same  notice  of  proposed 
rulemaking,  the  AHE  and  underwater 
survey  portions  of  the  proposed  rule  are 
not  in  any  way  associated  with  the  FOI 
rules  and  have  no  connection  to 
international  treaties.  To  help  address 
this  confusion,  we  separated  the  AHE 
and  underwater  survey  portions  of  the 
proposed  rule  from  the  original 
rulemaking. 

Current  regulations  under  46  CFR 
Chapter  I,  Subchapters  H.  K,  R.  and  T 
require  all  passenger  vessels  and 
nautical  school  ships  to  undergo  hull 
examinations  at  periodic  intervals. 
These  examinations  require  that  the 
vessel  is  hauled  out  of  the  water  or 
placed  in  a  drydock  or  slipway. 

We  recognize  that  the  drydocking 
requirement  may  be  particularly 
arduous  for  certain  segments  of  the 
passenger  vessel  industry,  and  therefore 
the  Coast  Guard  proposed  the  AHE  and 
UWILD  programs.  These  programs  offer 
the  owners  or  operators  of  qualifying 
vessels  an  alternative  to  out-of-water 
drydock  examinations.  Because  they  are 
alternatives,  not  requirements,  the  AHE 
and  UWILD  programs  do  not  place  any 
additional  burden  on  the  vessel  owners 
or  operators  who  do  not  wish  to 
participate  in  these  programs.  The 
traditional  drydock  examination  is  still 
available.  Also,  for  passenger  vessels 
inspected  under  46  CFR  Chapter  I. 
Subchapters  T  or  K.  and  sailing  school 
vessels  under  46  CFR  Chapter  I, 
Subchapter  R.  the  Officer-in-Charge, 


Marine  Inspection  may  already  give 
special  consideration  to  authorize 
departure  from  the  drydock  examination 
requirements  when  warranted  by 
unusual  circumstances  or  arrangements. 
One  comment  disputed  the  need  for  a 
public  meeting.  The  comment  stated 
that  because  all  comments  and  the  Coast 
Guard's  responses  will  be  part  of  the 
public  record,  there  is  no  justification 
for  the  added  expense  of  a  public 
hearing.  The  Coast  Guard  agrees,  in  part. 
We  recognize  that  not  all  interested 
parties  learned  of  the  NPRM  until  late 
in  its  comment  period.  In  lieu  of  a 
public  hearing  we  are.  in  essence, 
reopening  the  comment  period  for 
further  public  comment  by  publishing 
this  interim  rule,  which  is  largely  the 
same  as  what  was  proposed  in  the 
NPRM. 

Comments  on  ROV  Technology 

We  received  fourteen  comments  on 
ROV  technology.  One  comment  stated 
that  the  ROV  must  be  used  in 
conjunction  with  divers,  not  as  a  stand- 
alone inspection  tool.  The  comment 
recommended  changing  the  wording  to 
include  'if  an  underwater  ROV  and 
divers  are  used".  The  comment 
suggested  changes  throughout  parts  71, 
115,  and  176  that  clarify  when  divers 
are  used  exclusively  and  when  divers 
and  ROV's  are  used.  We  agree  that  an 
underwater  ROV  is  not  a  stand-alone 
inspection  tool.  Coast  Guard  acceptance 
of  an  underwater  ROV  will  be  based  not 
only  on  the  capabilities  of  the 
equipment,  but  also  the  qualifications  of 
the  operating  team,  the  quality 
assurance  and  quality  control  methods 
employed,  and  the  understanding  that 
divers  must  be  used  to  augment  the 
examination  process.  We  have  revised 
the  regulations  to  clarify  this. 

One  comment  strongly  agrees  with  the 
rule's  acknowledgement  of  the  ROV's 
superior  technology.  We  trust  that  this 
technology  will  continue  to  develop, 
offering  convenience  and  value  to 
industry  while  relieving  some  of  the 
burden  from  our  inspectors. 

One  comment  stated  that  acoustical 
tracking  systems  are  available  to  divers 
and  offer  the  same  quality  of 
examination.  The  comment  stated  that 
this  technology  should  be  included  as 
an  alternative  to  the  ROV  in  the 
regulations.  Although  we  have  not 
evaluated  the  use  of  acoustical  tracking 
systems  by  divers,  the  regulations  as 
written  do  not  prevent  the  use  of  such 
systems  if  accepted  by  the  OCMI. 

One  comment  stated  that  the  rule 
places  too  much  emphasis  on  electronic 
data  and  not  enough  emphasis  on  the 
human  element.  Much  of  the  ROV's 
work  is  done  with  a  camera,  not  the 


other  sensors.  We  agree  that  the  human 
element  plays  a  vital  role  in  the  hull 
inspection  process,  which  is  why  a 
Coast  Guard-accepted  underwater  ROV 
process  must  have  a  quality  assurance 
program  in  place  (including  a  training 
and  qualification  program  for  the  ROV 
operating  team).  Secondly,  in  addition 
to  a  complete  suite  of  NDT  sensors  for 
evaluating  hull  plating  thickness, 
cathodic  potential,  coating  thickness, 
and  fracture  detection,  the  ROV  must 
have  integrated  video  equipment  to  give 
a  continuous  visual  indication  of  the 
vessel  hull  along  its  path  of  operation. 

One  comment  stated  that  the  rule 
should  require  the  calibration  of  ROV 
instrumentation  in  accordance  with  the 
manufacttuer  prior  to  the  survey.  We 
agree  that  ROV  instrumentation  should 
be  calibrated  prior  to  the  survey  and 
periodically  throughout  the  examination 
process.  The  quality  assurance  and 
quality  control  methods  used  by  the 
underwater  ROV  company  and  operator 
will  be  critical  to  Coast  Guard 
acceptance. 

One  comment  stated  that  the  ROV 
technology  is  unproven  and  these 
regulations  would  give  one  company  a 
monopoly.  We  anticipate  that  several 
companies  will  develop  this  technology 
to  pursue  Coast  Guard  acceptance.  We 
are  incorporating  the  underwater  ROV 
in  this  rulemaking  to  modernize  the 
regulations  and  to  keep  pace  with 
technology  that  has  been  demonstrated 
effective  on  numerous  occasions.  Along 
with  the  Coast  Guard,  the  U.S.  Navy  and 
the  American  Bureau  of  Shipping  have 
accepted  the  underwater  ROV  use  as  an 
alternative  method  to  examine  a  vessel's 
hull. 

One  comment  stated  that  the  Coast 
Guard  needs  to  provide  criteria  for  the 
acceptance  of  ROV  systems  and  that 
these  criteria  should  be  available  for 
comment  from  the  public  and  marine 
inspectors.  We  agree  that  an  ROV 
should  meet  certain  criteria.  Based  on 
current  observation, 'the  ROV  process 
covers  approximately  80  percent  of  the 
underwater  hull.  With  the  augmentation 
of  divers,  overall  hull  coverage  is 
increased  to  approximately  90  percent. 
Therefore,  we  expect  an  ROV  system 
will  be  able  to  assess  at  least  80  percent 
of  the  imderwater  hull. 

One  comment  stated  that  this  rule 
supports  the  use  of  cost-effective 
technology  that  is  an  improvement  to 
marine  safety  and  environmental 
protection.  "This  technology  includes  a 
quality  program  with  persormel 
certification,  docxunented  procedures, 
inspection  plans,  traceable  calibration  of 
equipment,  and  test  material  standards. 
We  agree,  which  is  why  we  are 
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incorporating  this  technology  into 
regulation. 

Two  comments  stated  that  this 
examination  method  is  better  than 
drydocking  because  the  process  is  more 
comprehensive,  accurate,  repeatable, 
higher  quality,  and  more  cost  effective. 
The  ROV  gathers  data  in  the  natural 
environment  without  stress  or 
interference.  We  ackhowledge  that 
modem  underwater  ROV  technology, 
when  included  as  part  of  a 
comprehensive  hull  examination,  can 
provide  a  level  of  safety  and 
effectiveness  that  is  equivalent  to 
traditional  drydock  examination 
methods. 

One  comment  stated  that  this 
technology  should  be  extended  to  all 
vessels  under  the  jurisdiction  of  the 
Marine  Safety  inspection  program. 
Expanding  the  AHE  program  to  vessels 
other  than  subchapter  H,  K,  and  T  is 
beyond  the  scope  of  this  rulemaking  but 
could  be  considered  for  a  future 
rulemaking. 

One  comment  stated  that  the 
regulations  should  be  clarified  by  using 
the  phrase:  "ROV  used  to  the  maximum 
extent  possible  with  the  remainder  of 
the  inspection  conducted  by  divers." 
When  a  Coast  Guard-accepted 
underwater  ROV  is  used  for 
examination  of  the  vessel's  hull  plating, 
we  expect  that  the  ROV  will  be  used  to 
the  maximum  extent  possible.  Divers 
must  be  used  only  for  those  areas  of  the 
hull  and  appurtenances  that  the  ROV 
cannot  access  or  is  otherwise  unable  to 
evaluate.  To  clarify  this,  we  are 
modifying  the  regulations.  They  will 
state  that  using  an  accepted  underwater 
ROV  process  to  examine  the  hull  plating 
must  be  "the  predominant  means"  and 
must  be  used  to  the  fullest  extent 
possible. 

One  comment  disagreed  with  the 
statement  that  using  an  ROV  is  superior 
to  other  examination  methods. 
Numerous  gaugings  are  not  that 
important  when  vessels  without  epoxy 
coating  and  sacrificial  anodes  can 
operate  for  50-60  years.  All  recent 
vessels  are  equipped  with  epoxy  and 
anode  protection.  An  ROV's  camera  is 
almost  useless  at  discovering  hull 
damage  even  in  clear  water  because  it  is 
difficult  to  get  a  three-dimensional 
sense  on  a  two-dimensional  screen.  An 
internal  structinal  exam  coupled  with 
divers  is  just  as,  if  not  more,  effective 
than  an  ROV. 

We  disagree  with  this  comment.  The 
underwater  ROV  hull  examination 
process  has  shown  to  be  at  least  as 
effective  as  out-of-water  drydock 
examinations.  The  Coast  Guard  has 
observed  occasions  where  the  ROV 
process  detected  hull  deficiencies  that 


might  have  gone  undetected  using 
traditional  drydock  and  internal  hull 
examination  methods. 

One  comment  responded  to  another 
comment  we  received  in  the  docket  by 
stating  that  an  ROV  produces  an 
accurate  and  repeatable  record  of  the 
exam.  This  comment  also  suggested  that 
there  is  a  low  probability  that 
conventional  examination  methods  will 
detect  the  need  for  steel  plate 
replacement.  We  agree  with  this 
comment  to  the  extent  that  there  are 
certain  instances  when  plate 
replacement  may  be  indicated  using  an 
ROV  that  may  be  overlooked  by 
traditional  methods,  that  overall  an 
equivalent  level  of  examination  is 
achieved  through  either  method. 

Comments  on  the  Definition  of  Fresh 
Water 

The  Coast  Guard  received  two 
comments  on  the  definition  of  fresh 
water.  One  comment  stated  that  this 
rule  relies  on  the  benign  nature  of 
freshwater.  However,  fresh  water  under 
certain  conditions — downstream  from 
industrial  out  fall  or  during  saltwater 
incursion — can  be  corrosive  also.  The 
commenter  recommended  that  the  Coast 
Guard  set  a  standard  for  the  acidity  and 
conductivity  of  fresh  water. 

We  recognize  that  certain  conditions 
can  cause  accelerated  corrosion  in  fresh 
water.  These  conditions  are  accounted 
for  in  the  regulations  that  prescribe  the 
drydocking  intervals  for  Coast  Guard- 
inspected  commercial  vessels  and  also 
for  examination  intervals  under  the 
AHE  and  underwater  sur\ey  programs. 
It  is  left  to  the  local  OCMI  to  determine 
whether  a  vessel's  area  of  operation  is 
in  fresh  or  salt  water.  The  OCMI  is  gi%'en 
the  same  discretion  for  the  AHE 
program. 

Tne  second  comment  stated  that 
vessels  using  improperly  designed, 
installed,  and  maintained  shore  ties  may 
be  destroying  the  vessel's  immersed 
metal  surfaces  even  though  the  vessel  is 
in  a  benign  environment.  Regulations 
should  require  an  initial  and  follow  up 
survey  of  shore  ties  and  prohibit 
electrical  potentials  and  stray  electrical 
currents  for  the  vessel  to  be  in  the  AHE 
program. 

Stray  current  corrosion  is  not  unique 
to  vessels  in  the  AHE  program.  The 
destruction  caused  by  this  type  of 
corrosion  may  be  rapid.  The  owner  must 
be  vigilant  and  ensure  the  integrity  of 
any  shore  tie  frequently. 

Comments  on  Piping 

One  conunent  stated  that  piping 
outboard  of  skin  valves  could  not  be 
adequately  examined  using  underwater 
techniques  (UT).  Regulations  should 


require  thorough  UT  gauging  of  piping 
and  connections  of  vessels  in  the  AHE 
and  UWILD  programs.  We  disagree  with 
this  comment.  The  piping  outboard  of 
skin  valves  can  be  adequately  examined 
when  the  through-hull  piping  is 
mechanically  plugged  and  sea  valves  are 
removed.  If  the  condition  of  the  piping 
is  questionable,  the  marine  inspector 
has  the  authority  to  require  non- 
destructive testing,  as  appropriate. 

Comments  on  §  71  50-5 

One  comment  believed  that  there  is  a 
tvpo  in  this  section:  instead  of  dni'dock, 
internal,  or  underwater  sur\'ey;  it  says 
drydock  and  underwater  survey. 
Because  of  this  typo,  there  is  a  question 
of  whether  an  internal  structural 
examination  (ISE)  is  required  The 
commenter  is  mistakenly  referring  to  the 
wrong  section.  Therefore  no  change  is 
needed. 

Comments  on  §§71.50-15.  115.620, 
176.620  and  §§71.50-29.  115.655.  and 
176.  655 

The  Coast  Guard  received  five 
comments  on  these  sections.  One 
comment  stated  that  the  same  length  of 
drydock  extension  should  be  given  to 
vessels  whether  divers  or  an  ROV  is 
used.  Another  comment  stated  that 
since  there  is  an  annual  examination 
component  for  participation  in  AHE.  a 
5-year  credit  should  be  granted  whether 
ROV  or  divers  are  used.  Both  methods 
require  internal  exams  where  most 
problems  will  be  noted  anyway  The 
customer  should  be  able  to  determine 
the  value  of  the  ROV  versus  divers. 

During  the  development  of  the  AHE 
pilot  program,  as  given  by  G-MOC 
Policy  Letter  3-98.  the  Coast  Guard 
decided  that  drydock  extensions  should 
be  limited  to  30  months  when  divers  are 
used  for  the  examination  of  hull  plating. 
At  that  time,  the  Coast  Guard  had  not 
vet  evaluated  the  new  underwater  ROV 
hull  examination  technology,  so  the 
extension  period  when  using  an  ROV 
had  not  been  considered.  Since  setting 
the  30-month  period  for  extensions 
some  limitations  of  the  AHE  process 
using  divers  have  been  identified  The 
most  significant  limitation  identified 
was  the  inability  to  cover  the  entire 
hull.  When  divers  are  used  exclusively 
for  the  examination,  if  was  estimated 
that  only  30  percent  of  the  underwater 
hull  plating  would  be  covered,  on 
average.  However,  when  an  accepted 
underwater  ROV  was  used,  this  figure 
generally  climbs  to  over  80  percent  By 
augmenting  the  ROV  process  with 
divers,  overall  coverage  will  likely 
exceed  90  percent.  Given  the  differences 
in  coverage,  we  are  keeping  the 
differentiated  periods.  However,  we 
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have  defined  the  equivalencies  of  both 
types  of  underwater  exams  to  a 
traditional  drydock  inspection.  Based 
on  this,  we  will  not  be  issuing  an 
extension,  but  rather  granting  a  credit 
hull  exam  with  the  examination  interval 
dependant  upon  the  method  used.  In 
addition,  we  request  comments  on  the 
following  specific  questions,  and  are 
accepting  further  comments  during  the 
interim  phase  of  this  rulemaking:  (1) 
Should  both  methods  receive  the  same 
level  of  credit?  (2)  If  so.  should 
additional  requirements  be  invoked 
(such  as  required  gaugings, 
examinations,  etc.)?  (3)  Should  the 
intervals  remain  the  same  with  the 
option  of  requesting  a  waiver  for  the 
mid-period  survey  requirements  on 
vessels  meeting  certain  criteria? 

One  comment  stated  that  the  Coast 
Guard  should  add  to  these  sections 
periodic  independent  review  and 
evaluation  of  the  program  and  vessels  to 
ensure  uniform  application  and  results. 
We  disagree  with  this  comment.  The 
program  guidelines  are  well  defined  in 
the  regulations  and  will  be  administered 
as  consistently  as  other  inspection 
programs.  The  procedures  found  in  46 
CFR  1.03  may  be  used  if  the  results  of 
an  inspection  appear  to  be  inconsistent 
with  the  regulations. 

One  comment  questioned  why  the 
ROV  approach,  without  a  third  party 
examiner,  would  receive  a  60-month 
credit,  while  the  certified  third  party 
examiner  approach  is  only  granted  a  30- 
month  credit  when  divers  are  still 
needed  for  25  percent  or  more  of  vessel 
inspections. 

The  differences  in  the  credit  intervals 
granted  are  based  on  the  methods 
employed  to  conduct  the  examination  as 
well  as  the  types  of  data  obtained  during 
the  examination.  The  ROV  team 
graphically  tracks  the  progress  of  the 
examination  and  the  data  being 
obtained — both  visual  and  NDT.  The 
ROV  has  the  ability  to  use  the  data 
collected  to  provide  the  inspector  with 
a  composite  picture  of  the  underway 
body  of  the  vessel,  as  well  as  provides 
a  quantified  report  of  the  examined 
areas.  Examinations  conducted  with  a 
third  party  examiner  do  provide  a 
similar  capability.  The  third  party 
examiner  is  essential  to  ensure  that  the 
diver  captures  an  adequate  video  record 
of  the  examination.  During  the 
examination,  the  third  party  examiner 
directs  the  diver  to  areas  where  he  has 
detected  an  anomaly,  whereas  the  ROV. 
by  virtue  of  its  data  gathering 
capabilities,  would  record  any  such 
anomaly  through  its  normal  collection 
processes.  It  is  true  that  a  percentage  of 
the  hull  may  not  be  examined  by  an 
ROV  {i.e.:  rudders,  propeller  shafts. 


etc.).  In  the  areas  where  a  diver  must  be 
employed,  a  third  party  examiner  may 
be  required  to  ensure  consistent  results, 
particularly  if  a  data  collected  by  the 
diver  can  not  be  interfaced  with  the  data 
collected  by  using  the  ROV. 

One  comment  stated  that  the  AHE 
process  that  uses  divers  exclusively 
requires  re-surveys  at  30-month 
intervals,  which  is  a  burden  on  owners 
or  operators.  The  comment  stated  that 
this  should  be  amended  to  36  months  to 
evenly  space-time. 

In  response  to  concerns  that  an 
annual  hull  condition  survey  must  be 
conducted  at  the  2-year  anniversary, 
with  only  6-months  before  expiration  of 
a  30-month  drydock  credit,  we  have 
revised  the  drydock  credit  period  for  the 
AHE  program  when  divers  are  used 
exclusively.  The  revision  allows  the 
AHE  process  to  be  conducted  twice  in 
a  5-year  period  with  not  more  than  3 
years  between  each  AHE.  The 
requirement  for  annual  condition 
assessments  remains  the  same;  however, 
the  revised  drydock  credit  interval  will 
allow  all  hull  surveys  and  examinations 
under  the  AHE  program  to  be  conducted 
on  an  annual  schedule.  To  clarify  this, 
we  revised  §§  71.50-15  and  71.50-29(c). 

Comments  on  AHE  Eligibility  Criteria: 
§§71.50-17(aM4j,  115.625(a)(4),  and 
176.625(a)(4) 

We  received  many  comments  on  these 
sections.  A  number  of  comments  stated 
that  the  focus  of  eligibility  criteria 
should  not  be  location  or  exposure  of 
the  waterway,  but  exposure  of  the  vessel 
on  its  route.  Vessels  that  operate  in 
shallow  waters,  0.5  miles  from  shore, 
like  some  vessels  on  the  Great  Lakes, 
should  be  allowed  to  participate  in 
AHE.  These  comments  recommend 
changing  the  wording  of  §§  71.50- 
17(a)(4);  115.625(a)(4)  and  176.625(a)(4) 
to  "operates  in  a  reduced  risk 
environment  such  as  a  river  or  along  the 
shores  of  a  lake".  Another  comment 
stated  that  this  section  should  include 
passenger  vessels  on  restricted  routes  in 
semi-protected  waters,  like  gaming 
vessels  in  the  southern  end  of  Lake 
Michigan.  The  Coast  Guard  agrees  that 
a  vessel  operating  on  the  Great  Lakes 
should  be  allowed  to  participate  if  its 
operating  route  is  limited  to  protected 
locations  on  the  lake.  The  regulations 
have  been  changed  to  "operates  in  a 
reduced-risk  environment  such  as  a 
river  or  the  protected  waters  of  a  lake" 
to  clarify  this  intent. 

Two  comments  requested  that  the 
0.5-mile  distance  be  extended  to  1.0 
mile  from  shore.  One  called  the  half  of 
a  mile  measiu-ement  arbitrary  and 
merely  a  carry  over  from  the  MOC 
policy  letter  3-98.  The  Coast  Guard 


disagrees.  The  reason  for  limiting 
program  eligibility  to  vessels  that 
operate  exclusively  in  shallow  water  or 
within  0.5  nautical  miles  from  shore 
was  to  provide  an  additional  measure  of 
safety  in  case  of  vessel  flooding.  There 
are  many  large  passenger  vessels 
operating  in  shallow  inland  rivers 
where,  in  the  unlikely  event  that  the 
vessel  were  to  sink.  It  would  come  to 
rest  on  the  river  bottom  and  all 
passenger  spaces  would  remain  above 
water.  Of  course,  not  all  vessels  are 
operated  in  such  shallow  waters.  For 
vessels  operating  in  deeper  waters,  the 
0.5  miles  constraint  provides  a 
reasonable  assuredness  that  the  vessel 
can  be  safely  grounded  in  the  event  of 
flooding. 

One  comment  stated  that  the  Coast 
Guard  should  eliminate  the  operating 
limitation  of  0.5  miles  from  shore  and 
shallow  water  from  §§  115.62  and 
176.62.  This  requirement  would 
eliminate  several  viable  vessel 
operations  in  Lake  Tahoe,  Lake  Meade, 
and  Table  Rock  Lake.  Vessels  there 
already  have  a  history  of  inspections 
while  afloat.  Another  comment  stated 
that  it  is  impossible  for  a  Lake  Tahoe 
day/dinner  cruise  vessel  to  operate  0.5 
miles  from  shore.  The  lake  reaches 
1200-foot  depths.  Conditions  of  the  lake, 
ability  of  in-water  repairs,  etc.  should 
allow  boats  on  Lake  Tahoe  to  continue 
to  use  underwater  inspections 
(indefinitely)  imtil  it  is  necessary  to 
remove  the  vessel  from  the  water.  A 
third  comment  stated  that  the  0.5-mile 
limitation  threatens  small  businesses 
with  extinction. 

For  small  passenger  vessels  inspected 
under  46  CFR  Chapter  I,  Subchapters  T 
or  K,  the  OCMI  already  has  the  authority 
to  give  special  consideration  to 
authorize  departures  from  specific 
regulatory  requirements  where  unusual 
circumstances  or  arrangements  warrant 
such  departures.  Under  this  provision, 
the  OCMI  will  have  the  autliority  to 
continue  any  special  hull  examination 
arrangements  made  at  the  local  level, 
which  preceded  the  AHE  program,  thus 
allowing  certain  vessels  on  the  inland 
lakes  to  imdergo  underwater  surveys  in 
lieu  of  meeting  drydocking  or  AHE 
program  requirements.  Thus,  no  change 
to  the  rule  is  necessary. 

One  comment  stated  that  the 
definition  and  discussion  of  what  a  hull 
protection  system  is  does  not  appear  in 
the  regulations.  The  regulations  should 
provide  the  OCMI  with  some  guidance. 
Some  vessels  do  not  use  cathodic 
protection  in  fresh  water.  Coating  is  not 
as  critical  in  fresh  water.  An 
explanation  of  "adequate  hull 
protection  system"  was  given  in  the 
proposed  rule,  and  is  still  incorporated 
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in  this  rule.  "Adequate  hull  protection 
system"  means  a  method  of  protecting 
the  vessel's  hull  from  corrosion. 
Frequently,  this  is  accomplished  by  the 
application  of  a  combination  of  hull 
coatings  and  cathodic  protection 
(usually  zincs).  For  entry  into  the  AHE 
program,  the  OCMI  must  be  satisfied 
with  the  vessel's  hull  protection  system. 

Comments  on  the  Preliminary 
Examination:  §§  71.50-21.  115.635.  and 
176.635 

We  received  five  comments  to  these 
sections.  Three  comments  asked  why  a 
preliminary  examination  is  only 
necessary  when  divers  are  used  and  not 
with  an  ROV.  A  preliminary 
examination  is  required  when  divers  are 
used  for  the  examination  of  the  vessel's 
hull  plating  because  it  is  critical  that 
any  areas  of  concern  with  regard  to  the 
vessel's  hull  be  identified  in  advance  of 
the  pre-survey  meeting.  This  allows  the 
OCMI  an  opportunity  to  assess  the  areas 
of  concern  and  to  determine  the 
necessar\'  scope  and  focus  of  the  hull 
plating  examination  during  the  AHE.  A 
preliminary  examination  is  not 
necessary  when  an  underwater  ROV  is 
used  for  the  examination  of  hull  plating 
because  the  ROV  survey  process  is  quite 
comprehensive.  As  previously 
mentioned,  the  ROV  process  will  cover 
approximately  80  percent  of  the 
underwater  hull.  With  the  augmentation 
of  divers,  overall  hull  coverage  is 
increased  to  approximately  90  percent. 
Implicit  in  the  ROV  process  is  hull 
cleaning  by  a  diver,  which  will  support 
suitability. 

Two  comments  stated  that  the 
preliminary  exam  should  only  be 
necessary  when  a  vessel  is  entering  or 
reentering  the  program  with  divers.  The 
exam  should  not  be  necessary  before 
each  survey  while  the  vessel  is  in  the 
program.  We  agree  with  this 
recommendation.  Since  annual 
examinations  are  required  for  vessels 
examined  by  divers,  the  OCMI  should 
already  be  familiar  with  the  condition  of 
the  vessel  and  be  aware  of  any  suspect 
areas  of  the  hull  that  require  specific 
attention.  This  should  eliminate  the 
need  for  additional  preliminar\' 
examinations.  Therefore,  as  long  as  the 
vessel  remains  enrolled  in  the  AHE 
program,  the  preliminary  examination 
will  be  required  only  for  program  entry. 
We  have  clarified  this  in  the  regulatory 
text. 

Comments  on  the  Pre-survey  Meeting: 
§§71.50-23,  115.640,  and  176.640 

A  number  of  comments  stated  that  the 
requirement  in  paragraph  (a)  that  the 
ROV  operator  must  attend  the  pre- 
survey  meeting  is  overly  restrictive.  One 


comment  pointed  out  that  there  might 
be  more  than  one  operator.  The 
regulations  should  indicate  that  the 
meeting  must  be  attended  by  a 
"representative  of  the  ROV  operating 
company  who  is  qualified  to  discuss  the 
ROV  capabilities  and  limitations."  The 
Coast  Guard  agrees.  The  regulations 
have  been  modified  to  reflect  these 
recommended  changes. 

A  number  of  comments  stated  that  in 
paragraph  (b),  the  requirement  for  the 
vessel  owner  or  operator  to  request  the 
meeting  in  writing  is  overly  restrictive. 
One  comment  pointed  out  that  often 
someone  other  than  a  company  official 
knows  most  about  the  vessel.  "The 
comment  recommends  using:  "owner, 
operator  or  designated  agent."  The  Coast 
Guard  agrees.  The  regulations  have  been 
modified  to  reflect  these  recommended 
changes. 

One  comment  stated  that  this  meeting 
is  not  necessary-  before  each  annual  hull 
condition  assessment  and  suggested 
adding:  "This  meeting  is  required  before 
the  actual  36-month  (divers)  and  60 
month  (ROV)  AHE  survey."  The  Coast 
Guard  intended  that  the  pre-sur\'ey 
meeting  only  be  required  prior  to  each 
AHE  survey.  We  clarified  the 
regulations  to  reflect  this. 

One  comment  recommended  that  we 
make  sure  that  the  second  sentence 
states  that  the  third  party  examiner  is 
present  when  divers  are  used 
exclusively.  The  Coast  Guard  agrees. 
The  regulations  have  been  modified  to 
reflect  these  recommended  changes. 

One  comment  recommended  a 
requirement  to  have  the  pre-survey 
meeting  prior  to  the  start  of  the  survey, 
stating  that  meetings  on  the  day  of  the 
exam  result  in  unnecessan.'  stress.  While 
we  agree  with  this  comment  we  want  to 
allow  flexibility  for  the  parties  involved. 
We  encourage  but  do  not  require  that 
the  two  events  be  held  on  separate  days. 

Comments  on  the  OCMI's  Authority: 
§§71.50-25lc].  115.6451c}.  and 
176.645(c) 

A  number  of  comments  stated  that 
they  do  not  question  the  OCMI's 
authority,  but  believe  that  the 
explanation  provided  for  requiring  a 
vessel  to  be  taken  out  of  service  is 
overly  restrictive.  As  written,  it  could 
imply  that  permanent  repairs  and  a  full 
evaluation  could  not  be  conducted 
while  in  the  water.  They  recommend 
allowing  the  OCMI  to  take  out  of  serx'ice 
or  drydock  a  vessel  that  has  "problems 
that  cannot  be  repaired  to  the 
satisfaction  of  the  OCMI  while 
waterborne.  ' 

We  have  revised  this  section  to  clarify' 
the  intent  as  follows:  "If  the  AHE 
reveals  deterioration  or  damage  to  the 


vessel's  hull  plating  or  structural 
members,  the  OCMI  may  require  the 
vessel  be  dr>docked  or  otherwise  taken 
out  of  ser\ice  to  further  assess  the  extent 
of  damage  or  to  effect  permanent  repairs 
if  the  assessment  or  repairs  cannot  be 
completed  to  the  satisfaction  of  the 
OCMI  while  the  vessel  is  waterborne," 

Comments  on  Hull  Thicliness  Readings: 
§§71.50-27(a),  115.6501a)  and 
176.650(aj 

A  number  of  comments  stated  that 
these  sections  are  unclear  regarding  the 
number  and  spacing  of  transverse  belts. 
One  comment  recommended  requiring 
hull  thickness  readings  at  a  minimum  of 
bow,  stem,  and  amidships  and  a 
longitudinal  belt  along  the  wind  and 
water  strake. 

We  have  revised  the  affected 
paragraphs,  to  clarif\-  our  intent,  to  read 
as  follows:  "Take  hull  plating  thickness 
gaugings  along  transverse  belts  at  the 
bow,  stern,  and  midships,  as  a 
minimum.  Plating  thickness  gaugings 
shall  also  be  taken  along  a  longitudinal 
belt  at  the  wind  and  water  strake. 
Individual  gaugings  along  the  transverse 
and  longitudinal  belts  shall  be  spaced 
no  more  than  3  feet  apart  " 

One  comment  indicated  that  the 
statement  we  made  in  the  proposed 
rule:  "the  entire  underwater  sur%'ey  is 
recorded  on  video  when  divers  are 
used"  is  incorrect.  The  diving 
companies  use  tactile  examination 
methods  and  ultra-sonic  testing  of  the 
shell  plate  and  videotape  of  critical 
welds  and  other  areas  to  determine  the 
condition  of  the  hull.  Paragraph  (a)(6)  in 
each  cite  should  not  require  audio  and 
videotape  of  the  examination 

As  mentioned  in  the  preamble  to  the 
NPRM.  the  AHE  program  was  originally 
promulgated  as  a  pilot  program  under 
MOC  Policy  Letter  3-98.  entitled 
"Drydock  Extensions  for  Certain 
Passenger  V'essels."'  As  announced  in 
the  March  5,  1998.  Federal  Register 
publication  (63  FR  10777)  the  intent  of 
this  rulemaking  is  to  incorporate  the 
policy  letter  into  Coast  Guard 
regulations.  The  policy  letter  clearly 
states  that  "a  complete  underwater 
sur\'ey  .  .  .  shall  be  recorded  on 
videotape.'"  It  is  necessar\'  to  record  the 
entire  underwater  sur\'ey  by  audio  and 
video  recording  in  order  to  document 
the  areas  covered  by  the  undenvater 
survev  and  to  provide  a  complete 
account  for  the  AHE.  Even  if  the  diver 
is  doing  a  tactile  examination  of  the 
hull,  this  process  needs  to  be  recorded 
in  order  to  capture  the  divers  remarks 
and  to  verifv'  the  diver's  location  with 
respect  to  the  hull. 
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Comments  on  Program  Options: 
§§71.50-27.  115.650.  and  176.650 

Two  comments  stated  that  the  third 
party  examiner  should  be  present 
during  the  examination  no  matter  what 
method  is  used  for  the  hull  exam, 
because  ROV  operators  do  not  have  the 
knowledge  of  vessel  construction.  The 
comments  also  asked  what  the  Coast 
Guard  qualifications  for  the  ROV 
operator  atre.  Another  comment  stated 
that  the  third  party  examiner  is  an 
integral  part  of  the  examination  process. 
Because  divers  are  still  needed  to 
examine  sea  chests,  bearings,  rudders, 
wheels,  thruster  and  other  appendages, 
the  third  party  examiner  provides  the 
objectivity  needed  to  ensure  the  vessel's 
seaworthiness. 

When  a  Coast  Guard  accepted 
underwater  ROV  is  used  as  the 
predominant  means  for  the  examination 
of  hull  plating,  the  ROV  operating  team 
will  take  the  place  of  the  third  party 
examiner.  In  order  to  be  accepted  by  the 
Coast  Guard,  the  underwater  ROV 
process  will  include  a  quality  control/ 
assurance  program,  including  an 
appropriate  training  program  for  the 
ROV  operating  team.  As  a  minimum,  the 
ROV  operating  team  will  consist  of  an 
ROV  operator,  a  non-destructive  testing 
(NDT)  inspector,  and  an  ROV  tender/ 
mechanic.  The  requirement  has  been 
added  to  the  rulemaking. 

The  ROV  operator  will  have  at  least 
80  hours  of  documented  field 
experience  in  navigating  the  particular 
ROV  and  will  possess  a  thorough 
working  knowledge  of  the  ROV  and  its 
support  equipment.  Additionally,  the 
operator  will  possess  a  strong 
imderstanding  of  structural  plans  and  a 
familiarity  with  underwater  ship 
structure  and  respective  nomenclature. 

The  NDT  inspector  will  have,  as  a 
minimum,  Level  11  NDT  certification  in 
accordance  with  the  guidelines  of  the 
American  Society  for  Nondestructive 
Testing  or  that  of  an  equivalent 
certification  program. 

With  these  acceptance  criteria  in 
place,  the  Coast  Guard  considers  it 
unnecessary  to  have  a  third  party 
examiner  on  site.  For  those  portions  of 
the  vessel  hull  that  the  ROV  is  unable 
to  evaluate  and  divers  must  be  used,  a 
third  party  examiner  may  be  required  to 
evaluate  the  results  of  the  exam, 
especially  if  it  can  not  be  integrated  into 
the  results  obtained  by  the  ROV. 

Comiments  on  the  Annual  Hull 
Condition  Assessment:  §§  71.50-19, 
115.630.  and  176.630 

We  received  three  comments  on  these 
sections.  One  comment  stated  that 
paragraph  (h)  seems  vague  and  will 


result  in  differing  interpretations  and 
different  OCMI  expectations.  The 
comment  requested  that  the  scope  of  the 
annual  hull  condition  examination  be 
more  closely  defined. 

The  second  comment  stated  that  there 
is  no  guidance  on  whether  a  third  party 
examiner  is  needed  for  this  annual 
inspection  if  the  AHE  survey  was  done 
with  divers  only. 

A  third  comment  stated  that  the 
annual  hull  condition  assessment 
requirement  is  redundant.  The  annual 
hull  condition  assessment  should  be 
conducted  at  the  midpoint  between 
AHE's  or  30  months  from  the  original. 
If  conducting  an  AHE  using  divers  only, 
a  hull  condition  assessment  should  be 
conducted  at  no  less  than  one  year,  and 
no  greater  than  18  months  from  the 
original  AHE.  The  scope  of  annual  hull 
condition  assessments  should  be 
defined  as  a  visual  exam  of  the  vessel's 
underwater  hull  with  emphasis  on  sea 
chests,  thruster  tunnels,  running  gear 
and  the  cathodic  protection  system;  and 
ultrasonic  tests  of  areas  of  knowra 
damage,  corrosion,  or  otherwise  suspect 
areas. 

We  agree  that  some  of  the  regulations 
covering  the  aimual  hull  condition 
assessment  require  further  clarification. 
In  response  to  the  concern  that  the 
annual  condition  assessment  is 
redundant  or  unnecessary,  we  disagree. 
An  annual  condition  assessment  of  the 
vessel's  hull  helps  to  maintain  a  level  of 
safety  equivalent  to  that  achieved  by 
drydock  examination.  This  helps  by 
mitigating  the  concern  that  minor  or 
latent  hull  damage  may  be  overlooked 
diu-ing  the  AHE  and  provides  a 
mechanism  for  examining  those  areas  of 
the  hull  that  require  periodic 
reevaluation.  However,  because  some 
vessels  may  be  found  to  be  in  excellent 
condition  upon  completion  of  the  AHE, 
the  OCMI  should  have  the  authority  to 
relax  the  scope  of  the  annual  hull 
condition  assessment  to  accommodate 
this.  In  that  regard,  the  regulations  have 
been  revised  to  give  the  OCMI  the 
discretion  to  determine  the  necessary 
scope  of  the  aimual  hull  condition 
assessment. 

On  vessels  where  the  AHE  reveals  few 
or  no  areas  of  concern  relating  to  the 
vessel's  hull  condition,  and  where  the 
outer  hull  is  largely  accessible  from 
interior  spaces,  the  OCMI  may  decide 
that  an  internal  examination,  coupled 
with  random  hull  gaugings,  is  all  that  is 
necessary  to  complete  the  annual  hull 
condition  assessment.  In  contrast,  for 
those  vessels  on  which  the  AHE  reveals 
significant  damage  or  corrosion,  after 
temporary  repairs  have  been  made,  or 
after  other  critical  areas  of  concern  have 
been  identified  or  are  otherwise 


suspected,  the  OCMI  may  require  both 
an  internal  exam  and  an  underwater 
hull  examination. 

At  the  OCMI's  discretion,  the 
underwater  examination  may  focus 
solely  on  known  or  suspect  areas  or  may 
be  more  comprehensive  in  nature.  If  the 
OCMI  determines  that  a  comprehensive 
hull  condition  assessment  is  necessary 
and  an  underwater  ROV  was  used  for 
the  AHE,  it  should  not  be  necessary  to 
employ  an  ROV  for  the  annual 
condition  assessment.  Using  divers 
should  suffice  for  this  purpose. 
Therefore,  the  OCMI  has  the  discretion 
to  determine  whether  it  is  necessary  to 
have  a  third  party  examiner  present 
during  the  annual  hull  condition 
assessment.  If  the  condition  assessment 
will  involve  little  more  than  an  internal 
examination  and  random  hull  gaugings. 
it  should  not  be  necessary  to  involve  a 
third  party  examiner.  Instead,  if  the 
assessment  can  be  completed  within  a 
one-day  period,  a  marine  inspector 
should  complete  the  assessment.  As  a 
result,  the  regulations  have  been  revised 
to  give  the  OCMI  the  authority  to 
determine  whether  a  third  party 
examiner  must  be  present  during  the 
annual  hull  condition  assessment. 

The  scope  of  the  annual  hull 
condition  assessment  should  be  agreed 
upon  well  in  advance,  preferably  upon 
completion  of  the  AHE  or  the  preceding 
hull  condition  assessment.  The  OCMI 
should  advise  the  vessel  representative, 
in  writing,  of  the  required  scope  of  the 
annual  hull  condition  assessment.  Since 
this  determination  is  best  made  upon 
completion  of  the  AHE,  it  should  not  be 
necessary  for  the  vessel  owner  or 
operator  to  provide  this  information 
when  applying  to  the  AHE  program.  In 
that  regard,  the  regulations  have  been 
revised  to  remove  from  the  application 
requirements  the  plan  for  conducting 
the  aimual  hull  condition  assessment. 

Prior  to  the  scheduled  annual  hull 
condition  assessment,  the  owner  may 
submit  to  the  OCMI  a  request  for  a 
waiver  of  the  requirement.  The  OCMI 
may  reduce  the  scope  or  extend  the 
interval  of  the  annual  hull  condition 
assessment  if  the  operational,  casualty, 
and  deficiency  history  of  the  vessel, 
along  with  a  recommendation  of  the 
vessel's  master,  indicates  that  it  is 
warranted. 

One  comment  stated  that  in  paragraph 
(d),  the  statement  to  be  signed  by  marine 
officers  should  provide  the  time  period 
for  which  the  officer  would  have 
knowledge  of  damage  or  suspected 
damage.  The  time  period  for  which  the 
officer  would  have  knowledge  of  hull 
damage  is  irrelevant.  By  having  a  vested 
interest  in  the  safety  of  the  vessel,  the 
master  or  chief  engineer  should  be 
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adequately  familiar  with  the  vessel's 
hull  condition  and  be  aware  of  any 
known  or  suspect  damage,  regardless  of 
the  amount  of  time  served  on  board  the 
vessel. 

Comments  on  the  Third  Party  Examiner 

We  received  seven  comments  on  the 
third  party  examiner.  One  comment 
stated  that  companies  with  approved 
quality  assurance  programs  do  not  need 
third  party  examiners.  Companies  with 
these  programs  should  be  able  to  train 
and  certify  their  own  people  to  manage 
the  inspection. 

Another  comment  suggested  that  the 
diving  companies  hire  the  third  party 
examiner.  This  provides  the  greatest 
separation  from  the  owner  and  avoids 
conflict  of  interest. 

The  regulations  in  this  rule  give  the 
OCMI  a  wide  degree  of  latitude  to 
determine  the  acceptability  of  the  third 
party  examiner.  Nothing  in  these 
regulations  prevents  the  dive  company 
from  providing  the  third  party 
examiner.  We  do  not  see  a  need  for 
reviewing  a  company's  quality 
assurance  program  since  a  significant 
part  of  the  third  party  examiner's  role 
will  be  quality  assurance. 

One  comment  agreed  that  the  OCMI 
should  determine  whether  or  not  the 
third  party  examiner  is  qualified,  but 
noted  that  the  Coast  Guard  should 
provide  uniform  guidance  to  OCMI's. 
We  agree  with  this  comment.  The 
regulations  have  been  changed  to 
include  a  description  of  skills  that  a 
third  party  examiner  should  possess  as 
guidelines  to  assist  the  OCMI  in 
determining  their  acceptability. 

One  comment  stated  that  the  rule 
does  not  specify  who  will  hire  the  third 
party  examiners.  Because  the  vessel 
owner  may  influence  the  objectivity  of 
the  third  party  examiner,  the  Coast 
Guard  should  put  into  policy  that  the 
diving  company  hires  the  third  party 
examiner.  The  OCMI  must  consider 
whether  any  involved  party  could 
influence  the  objectivity  of  the  third 
party  examiner  or  whether  a  conflict  of 
interest  could  exist.  Where  such 
conditions  exist,  the  regulations  give  the 
OCMI  the  authority  to  deny  use  of  the 
third  party  examiner. 

One  comment  suggested  that  we 
remove  the  requirement  for  a  third  party 
examiner  in  §§  115.635. 115.640, 
115.650,  176.635.  176.640.  and  176.650. 
Instead  of  removing  field  inspectors,  the 
comment  stated  that  the  Coast  Guard 
should  retain  third  party  examiners  as 
an  option  for  when  the  vessel  owner 
and  the  Coast  Guard  deem  it  necessary. 
We  agree  on  the  importance  of  retaining 
Coast  Guard  inspectors,  to  build 
experience  and  to  increase  exposure  to 


the  marine  industr\'.  However,  there  is 
little  to  gain  from  having  a  marine 
inspector  on  site  for  several  days  on  end 
while  an  underwater  survey  is 
conducted.  The  Coast  Guard's  needs  are 
better  served  by  placing  the  marine 
inspector  in  an  oversight  role  where 
only  the  more  critical  portions  of  the 
AHE  process  need  be  observed.  This 
enables  the  Coast  Guard  field  offices  to 
direct  their  limited  inspection  resources 
to  higher  risk  activities. 

One  comment  recommended  the 
presence  of  a  third  party  examiner 
during  the  entire  inspection  (including 
the  inspection  of  hull  plating)  to 
increase  the  integrity  of  the  ROV  option. 
Another  comment  stated  that  the  rule 
should  address  the  qualifications  of  the 
third  party  examiner.  A  third  comment 
stated  that  ROV  operators  are  not 
trained  to  evaluate  data  in  terms  of 
proposing  repairs,  modifications,  or 
recommending  areas  for  further 
inspection.  A  third  party  examiner  can 
do  these  things.  Without  a  third  party 
examiner,  the  Coast  Guard  inspector 
will  become  the  de  facto  quality  control 
person,  which  is  undesirable.  "The  third 
party  examiner  is  the  check  and  balance 
between  the  vessel  owner  and  the 
diving  contractor. 

When  a  Coast  Guard  accepted 
underwater  ROV  is  used  as  the 
predominant  means  for  the  examination 
of  hull  plating,  the  ROV  operating  team 
will  take  the  place  of  the  third  party 
examiner.  In  order  to  be  accepted  by  the 
Coast  Guard,  the  underwater  ROV 
process  will  include  a  quality  control/ 
assurance  program,  including  an 
appropriate  training  program  for  the 
ROV  operating  team.  As  a  minimum,  the 
ROV  operating  team  will  consist  of  an 
ROV  operator,  a  non-destructive  testing 
(NDT)  inspector,  and  an  ROV  tender/ 
mechanic.  The  ROV  operator  will  have 
at  least  80  hours  of  documented  field 
experience  in  navigating  the  particular 
ROV  and  will  possess  a  thorough 
working  knowledge  of  the  ROV  and  its 
support  equipment.  Additionally,  the 
operator  will  possess  a  strong 
understanding  of  structural  plans  and  a 
familiarity  with  underwater  ship 
structure  and  respective  nomenclature. 
The  NDT  inspector  will  have,  as  a 
minimum.  Level  II  NDT  certification  in 
accordance  with  the  guidelines  of  the 
American  Society  for  Nondestructive 
Testing  or  that  of  an  equivalent 
certification  program.  With  these 
acceptance  criteria  in  place,  we  consider 
it  unnecessary'  to  have  a  third  party 
examiner  on  site.  For  those  portions  of 
the  vessel  hull  that  the  ROV  is  unable 
to  evaluate  and  divers  must  be  used,  a 
third  party  examiner  may  be  necessary 
if  the  diver  obtained  data  can  not  be 


integrated  into  the  data  obtained  by  the 
ROV.  The  OCMI  will  determine  whether 
a  third  party  examiner  is  needed 
normally  during  the  pre-survey  meeting. 

Additionally,  it  is  not  necessary  that 
the  ROV  operating  team  be  qualified  to 
propose  repairs  or  modifications  or  to 
recommend  areas  for  further  inspection. 
The  job  of  the  ROV  operating  team  is  to 
produce  quantifiable  data  relating  to  the 
condition  of  the  vessel  hull.  It  will  be 
the  job  of  the  Coast  Guard  marine 
inspector  and  OCMI  to  determine  the 
suitability  of  repair  or  modification 
proposals.  If  assistance  is  needed  in 
developing  repair  proposals,  the  vessel 
owner/operator  always  has  the  option  to 
hire  an  independent  marine  consultant 
for  this  task.  As  far  as  recommending 
areas  for  further  inspection,  the  marine 
inspector  will  retain  this  responsibility. 

Comments  on  G-MOC/USCG 
Headquarters:  §§115.655.  176.630,  and 
176.655 

One  comment  stated  that  we  should 
remove  the  role  of  the  Coast  Guard 
Headquarters'  Office  of  Compliance  (G- 
MOC)  regarding  the  acceptance  of 
specific  entities  and  of  inspection 
results.  The  comment  argued  that  these 
are  not  Coast  Guard  Headquarters  level 
activities.  We  agree  with  this  comment, 
especially  in  view  of  the  changes  made 
to  the  regulations  to  put  the  AHE  on 
parity  with  a  traditional  dr\dock 
inspection.  To  this  end  we  have 
modified  the  regulations  to  allow  the 
OCMI  to  grant  a  credit  hull  exam  when 
warranted  vice  an  extension.  Normal 
extension  requests  and  appeals  will  still 
be  reviewed  by  G-MOC 

Comments  on  the  AHE  Procedure: 
§§71.50-25(a)(3j.  115.645(al(3l.  and 
176.645(al(3) 

We  received  five  comments  on  this 
section.  One  comment  stated  that  the 
onlv  inspection  activity  that  the  Coast 
Guard  is  required  to  observe  is  the 
removal  of  sea  valves.  The  comment 
recommended  that  the  wording  'in  the 
presence  of  a  marine  inspector "  be 
removed  from  these  sections  to  avoid 
delays. 

Aiiother  comment  stated  that  the  third 
partv  inspector  should  be  an  alternative 
to  the  marine  inspector  obsening  the 
sea  valve  inspection  in  order  to  prevent 
delays. 

A  third  comment  suggested  the 
presence  of  a  third  party  inspector  or 
adequate  video  coverage  would  be 
sufficient.  We  disagree  with  this 
comment.  The  removal  of  sea  valves  is 
one  of  the  few  evolutions  of  AHE 
procedures  that  involve  a  degree  of  risk 
to  the  vessel  and  to  persons  on  board 
It  is  in  our  best  interest  to  require  the 
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presence  of  a  marine  inspector  during 
this  evolution. 

One  comment  suggested  that  the 
inspection  of  sea  valves  at  every  AHE  is 
onerous.  It  recommended  that  the  sea 
valves  be  inspected  every  other  AHE  if 
divers  are  used  and  every  AHE  if  the 
ROV  is  used.  Inspecting  the  sea  valves 
is  an  integral  part  of  the  drydock  or 
underwater  hull  examination.  The  Coast 
Guard  requires  that  valves  be  inspected 
at  5-year  intervals  in  accordance  with  46 
CFR61.20-5(b). 

One  comment  stated  that  in  paragraph 
(a)(5)  of  these  sections,  non-fuel  internal 
tanks  should  only  be  made  available  for 
internal  exam  if  an  external  exam 
reveals  a  problem,  or  if  the  tanks  are 
required  to  be  examined  in  other 
regulations.  These  tanks  should  only  be 
required  to  be  internally  examined  once 
every  5  years.  We  agree  with  this 
comment.  We  have  revised  the 
regulation  accordingly  and  added  that 
sewage  tanks  need  not  be  examined 
internally  if  examined  externally  and 
gauging  is  completed  during  the  AHE. 

Comments  on  NVIC  1-89 

One  comment  stated  that  paragraph  L 
(2)  of  NVIC  1-89  contains  good 
information  on  the  value  of  the 
contribution  of  an  experienced  diver. 
This  should  be  included  into  the 
preamble  of  the  rule.  We  do  refer  to 
NVIC  1-89  in  the  preamble,  and  have 
placed  a  copy  of  NVIC  1-89  in  the 
docket  for  this  rulemaking. 

Comments  on  the  Underwater  Survey 
Program 

Several  comments  requested  that  the 
Coast  Guard  extend  the  authority  to 
conduct  underwater  survey  in  lieu  of 
drydocking  (UWTLD)  examinations  to 
Offshore  Supply  Vessels  (OSV) 
inspected  under  Title  46  Code  of 
Federal  Regulation  (CFR),  chapter  I. 
subchapter  L. 

OSV's  inspected  under  46  CFR 
chapter  I,  subchapter  I  currently  are 
authorized  to  participate  in  the  UWILD 
program.  The  Coast  Guard  believes  the 
UWILD  program  should  be  available  to 
OSV's  inspected  imder  either 
subchapter,  therefore  the  Coast  Guard  is 
authorizing  those  vessels  inspected 
under  subchapter  L  to  participate  in  the 
UWILD  program.  Entry  into  this 
program  will  be  authorized  when  this 
Interim  Final  Rule  comes  into  effect. 

One  comment  stated  that  the  rule 
does  not  give  incentive  for  a  vessel  to 
use  the  ROV  technology  for  Underwater 
Surveys  but  should  do  so.  The  comment 
suggested,  as  an  incentive,  that  the 
Coast  Guard  waive  the  initial  drydock  if 
the  ROV  is  used.  However,  the  comment 
also  stated  that  the  Coast  Guard  should 


not  waive  the  initial  drydock  for  vessels 
less  than  15  years  of  age  using  only 
divers.  We  believe  the  regulation 
provides  adequate  incentive.  Vessels 
enrolled  in  the  AHE  program  that  use 
ROV  technology  do  not  have  to  conduct 
the  preliminary  hull  exam,  as  well  as 
receiving  a  greater  interval  between 
inspections.  Vessels  that  do  not  use 
ROV  technology  must  conduct  the 
preliminary  hull  examination. 

One  comment  suggested  that  we 
revise  the  definition  of  drydock  to 
remove  references  to  "drydock  or 
slipway"  and  include  "examination  of 
all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings,  and  appurtenances."  This 
comment  is  beyond  the  scope  of  this 
rulemaking.  The  scope  of  this 
rulemaking  was  limited  to  allowing  the 
following  passenger  vessels  to  enter  the 
underwater  survey  program:  those 
under  46  CFR,  chapter  I,  Subchapters  T, 
K,  and  H.  and  nautical  school  ships  and 
sailing  school  vessels  under  46  CFR 
chapter  I,  Subchapter  R.  We  are  unable 
to  make  modifications  to  these 
regulations  without  making  a  wholesale 
change  to  the  drydock  examination 
regulations  for  all  other  commercial 
vessels. 

One  comment  suggested  that  during 
alternate  years,  using  the  ROV  should  be 
considered  equivalent  to  the  traditional 
drydock  for  vessels  that  have  completed 
the  pre-siUA'ey  drydock  and  underwater 
survey.  This  comment  is  beyond  the 
scope  of  this  rulemaking. 

One  comment  suggested  that  vessels 
over  15  years  of  age  should  use  ROV 
technology  instead  of  drydock  to  gauge 
and  determine  if  there  is  any 
appreciable  deterioration.  This 
comment  is  beyond  the  scope  of  this 
rulemaking. 

One  comment  suggested  that  we 
develop  a  need-based  system  that  uses 
ROV  technology  to  determine  whether  a 
drydock  is  necessary.  This  comment  is 
beyond  the  scope  of  this  rulemaking. 
We  are  considering  making  this  a  part 
of  future  rule  making,  using  risked 
based  decision  criteria  to  determine  the 
need  to  perform  traditional  drydockings. 

One  comment  suggested  that  the 
Coast  Guard  should  create  incentives  for 
using  ROV's.  The  comment 
recommended  allowing  owners  or 
operators  to  avoid  entry  drydocking  if 
ROV  inspections  are  used.  The 
comment  also  recommended  granting 
consecutive  drydock  extensions  for 
vessels  using  the  ROV  technology.  This 
comment  is  beyond  the  scope  of  this 
rulemaking. 

One  comment  stated  that  casualty  and 
deficiency  data  to  support  this 
rulemaking  was  not  provided  in  the 


NPRM.  The  coiiunent  stated  that  the 
Coast  Guard  should  address  this  in  all 
rulemakings.  Casualty  and  deficiency 
data  is  not  necessary  in  this  instance. 
The  changes  to  the  regulations  we  are 
making  in  this  rulemaking  are  designed 
to  provide  relief  and  flexibility  rather 
than  increase  the  burden  on  vessel 
owners  or  the  Coast  Guard. 

One  comment  stated  that  under  the 
Regulatory  Flexibility  Act,  this  rule 
would  have  a  significant  impact  on 
many  diving  companies  and  other  small 
businesses.  There  is  no  evidence  that 
ROV  inspections  cost  less  than  the  use 
of  divers.  These  regulations  present  the 
vessel  owner/operator  with  hull 
examination  alternatives.  Prior  to  this 
rulemaking,  drydocking  was  the  only 
alternative  available  to  passenger 
vessels.  This  rulemaking  provides  the 
vessel  owner/operator  with  two  distinct 
programs,  offering  additional  hull 
examination  alternatives.  That  is,  the 
AHE  program  and  the  underwater 
survey  program.  The  Coast  Guard  has 
designed  these  programs  so  that  an 
equivalent  level  of  safety  is  provided, 
regardless  of  the  method  chosen.  These 
regulations  give  the  vessel  owners  or 
operators  the  opportimity  to  weigh  the 
economic  impact  of  each  alternative  and 
to  choose  accordingly. 

Discussion  of  Interim  Rule 

Alternate  Hull  Examination  (AHE) 
Program 

(a)  General 

This  rule  contains  organizational  and 
editorial  changes  to  the  regulations  for 
the  AHE  Program. 

Sections  71.50-5,  114.400,  and  175.400 

We  are  redesignating  §§  71.50-5, 
115.600,  and  176.612  as  §§  71.50-35, 
115.605,  and  176.665,  respectively. 
Also,  we  are  redesignating  §§115.612, 
115.630, 115.675,  176.612,  176.630,  and 
176.670  as  §§  115.665,  115.670, 115.675. 
176.665, 176.670,  and  176.675 
respectively.  The  rule  will  add  several 
new  sections  for  the  AHE  Program  and 
the  Underwater  Survey  Program.  These 
organizational  changes  will  keep  similar 
requirements  together. 

Sections  71.50-35,  115.665,  and  176.665 

We  are  adding  the  words  "underwater 
survey"  in  the  newly  redesignated 
§§71.50-35,  115.665,  and  176.665.  This 
change  will  ensure  that  each  vessel  will 
have  a  plan  on  board  that  shows  the 
vessel's  scantlings  whenever  the  vessel 
undergoes  an  examination,  survey,  or 
repairs.  Vessel  scantlings  are 
dimensions  of  structural  parts  such  as 
frames,  girders,  and  plating  used  in 
shipbuilding.  We  are  adding  the  option 
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of  an  underwater  survey  as  part  of  the 
AHE  Program  for  subchapters  H,  K,  and 
T. 

(b)  Definitions 

Sections  71.50-1. 114.400,  and  175.400 

We  are  amending  the  definitions  for 
"drydock  examination"  and  "internal 
structural  examination."  and  adding 
definitions  for  "underwater  survey," 
"shallow  water,"  "third  party 
examiner."  "ROV  operating  team,"  and 
"alternate  hull  examination"  in  §  71.50- 
1.  We  are  adding  the  definitions  for 
"drydock  examination,"  "internal 
structural  examination,"  "underwater 
survey,"  "shallow  water,"  "third  party 
examiner,"  "ROV  operating  team,"  and 
"alternate  hull  examination"  in 
§§  114.400,  and  175.400.  These 
definitions  will  apply  to  subchapters  H. 
K,  and  T.  We  are  adding  the  term 
"appurtenances "  that  was  missing  from 
the  definition  of  "drydock 
examination."  The  following  are 
examples  of  appurtenances:  sea  chests, 
propellers,  rudders,  and  tailshafts.  We 
are  removing  the  paragraph  designations 
from  all  definitions  within  all  three 
sections.  We  are  adding  the  definition  of 
"underwater  survey"  to  introduce  and 
clarify  this  examination  process  in  our 
regulations.  Lastly,  we  are  adding  a 
definition  for  "effective  hull  protection 
system"  in  all  three  sections  in  this 
heading. 

(c)  AHE  Program  Description 

Sections  71.50-15.  115.620,  and  176.620 

We  are  adding  §§  71.50-15,  115.620, 
and  176.620  to  explain  the  AHE 
Program  for  certain  passenger  vessels 
and  list  the  steps  of  the  program:  the 
application  process,  the  preliminary 
examination  (not  required  for  ROV 
exams),  the  pre-survey  meeting,  and  the 
hull  examination.  The  hull  examination 
includes  an  underwater  survey  that  may 
be  conducted  with  divers  or  an 
underwater  remotely  operated  vehicle 
(ROV).  If  divers  are  exclusively  used  for 
the  underwater  survey  portion  of  the 
AHE  examination  process,  you  may 
receive  a  credit  hull  exam  of  up  to  36 
months  (3  years).  If  a  Coast  Guard- 
accepted  underwater  ROV  is  used,  you 
may  receive  a  credit  hull  exam  of  up  to 
60  months  (5  years). 

(d)  Eligibility  Requirements 

Sections  71.50-17,  115.625,  and  176.625 

We  are  adding  §§  71.50-17.  115.625, 
and  176.625,  which  contain  eligibility 
requirements  for  the  AHE  Program  and 
include  construction,  operation,  and 
vessel  condition  requirements.  To 
qualify  for  enrollment  in  the  AHE 
Program,  vessels  must — 


•  Be  constructed  of  steel  or 
aluminum; 

•  Have  an  adequate  hull  protection 
system; 

•  Have  operated  exclusively  in  fresh 
water  since  the  last  dr>'dock 
examination; 

•  Operate  in  rivers  or  protected  lakes; 
and 

•  Operate  within  0.5  nautical  miles 
from  shore,  or  operate  in  water  shallow 
enough  so  the  vessel  itself  can  provide 
adequate  safe  refuge  for  all  persons  on 
board  in  the  event  of  a  hull  breech.  To 
determine  whether  your  vessel  can 
provide  adequate  safe  refuge  you  must 
consider  its  stability  and  physical  space. 

In  addition,  the  OCMI  must  accept  the 
vessel's  overall  condition,  history  of 
hull  casualties  and  deficiencies,  and  the 
AHE  Program  application. 

Vessels  that  meet  these  criteria  face 
much  lower  risks  compared  to  vessels 
that  operate  in  unrestricted  salt-water 
environments. 

To  clarify  paragraph  (a)(2)  in  each  of 
these  sections,  we  have  added  a 
definition  for  "effective  hull  protection 
system"  to  the  definitions  section  of 
each  part. 

(e)  Application  requirements 

Sections  71.50-19,  115.630.  and  176.630 

We  are  adding  §§71.50-19.  115.630, 
and  176.630,  which  contain  the  AHE 
Program  application  requirements  for 
vessels  that  meet  the  eligibility  criteria 
for  this  program.  These  sections 
establish  when  and  to  whom  the  vessel 
owner  or  operator  must  submit  an 
application,  and  what  information  the 
application  must  contain.  The 
application  must  be  in  the  form  of  a 
letter  and  must  include — 

•  The  time  and  place  for  conducting 
the  hull  examination; 

•  The  names  of  the  diving  contractors 
or  the  underwater  ROV  company; 

•  Plans  and  drawings  of  the  vessel; 

•  Information  on  the  condition  of  the 
vessel; 

•  Plans  for  conducting  the  hull 
examination; 

•  Plans  for  conducting  preventative 
hull  maintenance;  and 

•  The  name  and  qualifications  of 
third  party  examiners  (if  applicable). 

The  amiual  hull  condition  assessment 
is  required  to  ensure  periodic  evaluation 
of  the  vessel's  hull  condition.  It  should 
include  an  abbreviated  surx'ey  (spot 
check)  of  the  vessel's  underwater  hull, 
including  its  protection  system  and 
through-hull  fittings  and  appurtenances, 
any  repairs  that  have  been  made,  and 
any  suspect  areas  of  the  hull.  This  will 
also  provide  an  opportunity  to  complete 
any  necessary  preventative  maintenance 


such  as  replacement  of  zincs  and  repair 
of  hull  coatings. 

The  AHE  Program  is  recognized  to  be 
time  and  resource  intensive  for  the 
Coast  Guard  when  compared  to  the 
traditional  drydock  examination 
process,  particularly  when  divers  are 
used  exclusively  for  the  underwater  hull 
survey.  We  introduce  the  "third  party 
examiner"  in  this  rulemaking  (as 
allowed  in  46  U.S.C.  3103)  to  enable  the 
Coast  Guard  to  use  its  resources  more 
effectively.  The  third  party  examiner  is 
an  individual  who  has  been  hired  by  the 
vessel  owner  or  operator,  and  accepted 
by  the  OCMI,  to  oversee  the  entire 
examination  process  under  the  .^HE 
Program.  This  person  must  be  familiar 
with  the  inspection  procedures  and  his 
or  her  responsibilities  under  this 
program. 

(f)  Preliminary  Examination 
Requirements 

Sections  71.50-21,  115.635.  and  176.635 

We  are  adding  §§71.50-21.  115.635. 
and  176.635.  which  contain 
requirements  regarding  the  preliminary' 
examination  (if  required)  and  the 
presence  of  the  third  party  examiner. 
During  this  exam,  divers  must  assess  the 
overall  condition  of  the  vessel's  hull 
and  identify'  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination  The  preliminary 
examination  is  not  required  when  an 
underwater  ROV  is  used. 

(g)  Pre-survey  Meeting 

Sections  71.50-23,  115.640.  and  176,640 

We  are  adding  §§71.50-23.  115.640, 
and  176.640.  which  contain 
requirements  for  the  pre-sur\'ey  meeting 
in  which  the  details  of  the  examination 
process  of  the  AHE  Program  are 
discussed  with  the  OCMI.  A  vessel 
owner  or  operator  must  request  this 
meeting  in  writing  at  least  30  days  in 
advance  of  the  proposed  examination 
date.  The  pre-survey  meeting  must  take 
place  2  weeks  before  the  examination. 

(h)  AHE  procedure 

Sections  71.50-25,  115.645,  and  176.645 

We  are  adding  §§  71.50-25,  115.645. 
and  176.645,  which  contain 
requirements  for  conducting  the 
underwater  survey.  To  complete  the 
underwater  sur\ey  you  must — 

•  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts.  rudders,  and  other 
hull  appurtenances; 

•  Measure  rudder  and  tailshaft 
bearing  clearances  and  examine  all  sea 
chests,  if  required  by  46  CFR  part  61; 
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•  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector: 

•  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  Officer  in 
Charge,  Marine  Inspection; 

•  Allow  access  to  all  internal  areas  of 
the  hull  for  examination;  and 

•  Meet  the  procedural  requirements 
for  divers  or  underwater  ROV's  in 

§§  71.5t>-27.  115.650,  and  176.650. 

In  paragraph  (a)(4)  of  §§  71.50-25, 
115.645,  and  176.645,  the  OCMI  may 
require  removal  of  all  passengers  from 
the  vessel  during  the  examination  of  sea 
valves.  Removal  of  passengers  is  likely 
to  occur  if  there  is  a  risk  to  the 
watertight  integrity  of  the  hull  or  an 
inability  to  keep  the  essential  machinery 
in  operation.  The  marine  inspector  may 
examine  any  areas  of  the  vessel  the 
OCMI  deems  necessary  to  ensure  the 
safety  of  passengers  and  crew.  In  the 
event  that  damage  or  potential  problems 
are  found,  the  OCMI  may  require  the 
vessel  to  be  taken  out  of  service  or  dry- 
docked.  For  example,  if  the  vessel  had 
a  grounding,  an  allision,  or  a  collision, 
or  if  structural  damage  was  suspected 
for  any  reason,  the  OCMI  may  require 
the  vessel  to  be  dry-docked  to  examine 
and.  if  necessary,  repair  the  damage. 

(i)  AHE  Program  Options:  Divers  or 
Underwater  ROV 

Sections  71.50-27,  115.650,  and  176.650 

We  are  adding  §§  71.50-27,  115.650, 
and  176.650,  which  include  the 
requirements  of  the  two  options,  divers 
or  an  underwater  ROV,  to  conduct  the 
underwater  survey. 

This  rule  requires  the  use  of  a  third 
party  examiner  when  divers  are  used 
exclusively  for  the  underwater 
examination  of  hull  plating.  This  rule 
also  requires  appropriate  underwater 
audio  and  video  equipment  to  record 
the  examination  when  divers  are  used. 
We  recommend  a  maximum  water 
velocity  of  1  knot  for  safe  dive 
operations  unless  divers  are  line-tended 
as  provided  for  in  46  CFR  197.430. 

If  divers  are  used  exclusively  for  the 
underwater  survey  portion  of  the  AHE 
Program,  a  third  party  examiner  must 
observe  the  entire  examination  process. 
By  requiring  the  use  of  a  third  party 
examiner.  Coast  Guard  marine 
inspectors  must  be  present  only  during 
critical  portions  of  the  examination 
process  such  as — 

•  Examination  of  critical  welds, 
propeller,  rudder,  other  hull 
appurtenances,  sea  chests,  and  sea 
valves; 

•  Plugging  of  sea  chests  and  the 
removal  of  sea  valves; 


•  Gauging  of  rudder  and  tailshaft 
bearings,  if  required  by  46  CFR  part  61 ; 
and 

•  Any  other  portions  deemed 
necessary  by  the  OCMI. 

Since  the  entire  underwater  survey  is 
recorded  on  video,  the  OCMI  may 
review,  as  necessary,  any  details  that 
were  not  observed  at  the  time  of  survey 
in  order  to  support  his  or  her  decision 
to  grant  a  credit  hull  exam. 

If  an  underwater  ROV  is  used  for  the 
examination  of  hull  plating,  the 
presence  of  a  third  party  examiner  is  not 
required  because  the  ROV  operator  will 
take  the  place  of  a  third  party  examiner 
during  the  underwater  survey,  which  is 
the  most  time-intensive  portion  of  the 
AHE  examination  process.  We  recognize 
that  divers  will  be  used  for  the  portions 
of  the  underwater  survey  that  the 
underwater  ROV  is  incapable  of 
covering.  Depending  on  the  vessel's  hull 
configiu'ation,  the  underwater  ROV  may 
not  be  able  to  access  as  much  as  10  to 
20  percent  of  the  vessel's  hull  plating. 
In  addition,  divers  will  be  used  to 
examine  sea  valves,  sea  chests,  hull 
appurtenances,  and  rudders.  A  third 
party  examiner  will  be  present  at  the 
time  when  a  diver  is  used  during  the 
examination  if  the  data  collected  can 
not  be  integrated  into  the  data  collected 
with  the  ROV. 

Current  ROV  technology  available  to 
the  marine  industry  includes 
underwater  inspection  vehicles  with 
integrated  non-destructive  testing  (NDT) 
sensors,  high-resolution  video  systems, 
acoustic  navigation  and  positioning 
systems,  and  data  management  systems 
with  digital  recording.  Such  systems  are 
capable  of  capturing  detailed, 
quantifiable  data  on  hull  plating 
thickness,  coating  thickness,  coating 
condition,  cathodic  protection  field, 
plating  discontinuities  (crack  detection), 
and  hull  form  analysis.  With  the  use  of 
acoustic  navigation  and  positioning 
systems,  all  survey  data  can  be 
correlated  to  an  exact  position  (within  a 
few  inches)  on  the  vessel's  hull,  which 
provide  permanent,  repeatable  results 
for  long-term  trend  analysis.  Along  with 
video  imaging  of  the  siuT^ey,  inspection 
reports  generated  by  digital  data 
analysis  can  include  color  visuedizations 
(maps)  of  the  vessel's  hull  that  indicate 
plating  thickness  (or  wastage),  coating 
thickness,  and  cathodic  protection. 

If  you  choose  to  use  an  underwater 
ROV.  the  design,  equipment 
specifications,  results-reporting 
capabilities,  operator  qualifications,  and 
quality  assurance  methods  must  be 
accepted  by  the  OCMI.  Additionally,  the 
underwater  ROV  must  undergo  at  least 
one  operational  test  before  acceptance. 


Because  modem  underwater  ROV 
technology  offers  a  hull  examination 
process  far  superior  to  traditional 
underwater  survey  methods,  and  at  least 
equivalent  to  hull  examinations 
conducted  in  drydock,  we  are 
establishing  a  60-month  (5-year)  hull 
examination  interval  when  an 
Underwater  ROV  is  used  in  the  AHE 
process.  A  5-year  interval  is  in  line  with 
the  current  drydock  examination 
interval  required  by  regulations  for 
passenger  vessels  operating  in  fresh 
water. 

(j)  Reports 

Sections  71.50-29. 115.655.  and  176.655 

We  are  adding  §§  71.50-29, 115.655, 
and  176.655,  which  provide 
requirements  for  the  hull  examination 
report.  The  OCMI  will  evaluate  the  hull 
examination  report  and  use  it  as  an 
element  in  assessing  the  overall 
condition  of  the  vessel. 

If  divers  are  used  exclusively  to 
examine  the  underwater  hull  plating, 
you  must  provide  a  written  report  to  the 
OCMI.  This  report  must  include 
thickness-gauging  results,  bearing 
clearances  if  required,  a  copy  of  the 
audio  and  video  recordings,  and  any 
other  information  that  wiU  help  the 
OCMI  evaluate  your  vessel  for  a  credit 
hull  exam.  The  third  party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents.  By  signing  the 
report,  the  third  party  examiner 
confirms  that  the  results  of  the  report 
axe  true  and  accurate.  If  you  used  divers 
exclusively  to  examine  the  hull  plating 
and  the  report  is  approved,  you  could 
receive  credit  up  to  36  months  (3  years). 
Underwater  surveys  are  required  to  be 
conducted  twice  every  60  months  (5 
years).  If  your  report  is  not  approved, 
the  OCMI  may  require  your  vessel  to  be 
dry-docked  to  ensure  passenger  safety. 

When  an  underwater  ROV  is  used  to 
examine  the  hull  plating,  you  must 
provide  a  report  to  the  OCMI  in  an 
acceptable  format.  If  the  underwater 
ROV  report  is  approved,  you  will 
receive  a  credit  up  to  60  months  (5 
years).  If  your  report  is  not  approved  the 
OCMI  may  require  your  vessel  to  be 
drydocked  to  ensure  passenger  safety. 

(k)  Continued  Participation 

Sections  71.5(3-31,  115.660,  and  176.660 

We  are  adding  §§  71.50-31,  115.660, 
and  176.660,  which  establish  the 
requirements  for  continued 
participation  in  the  AHE  Program.  To 
continue  to  participate  in  the  AHE 
Program,  the  rule  will  require  you  to — 

(1)  Conduct  an  annual  null  condition 
assessment  that  evaluates  your  vessel's 
hull,  through-hull  fittings  and 
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appurtenances  and  provides  ultrasonic 
test  results  of  high  risk  areas  of  the 
vessel's  hull  if  the  AHE  was  performed 
exclusively  by  divers  or  if  deemed 
necessar\'  by  the  OCMI: 

(2)  Conduct  preventive  maintenance 
which  must  include — 

•  Inspection  and  replacement  (as 
needed)  of  zinc  anodes: 

•  Inspection  and  cleaning  (as  needed) 
of  the  underwater  hull: 

•  Inspection  and  maintenance  of  the 
rudder  and  shaft  seals: 

•  Inspection  and  operational  testing 
of  sea  valves:  and 

•  Flushing  of  sea  chests  and  sea 
strainers:  and 

(3)  Submit  the  results  of  your 
preventive  maintenance  plan  and  hull 
condition  assessment  report  to  the 
Officer  in  Charge.  Marine  Inspection, 
annually.  These  reports  must  conform  to 
the  plans  submitted  in  the  application 
and  may  be  in  the  form  of  reports  or 
checklists,  whichever  format  is  more 
effective. 

Participating  in  the  AHE  Program  is 
entirely  voluntary.  Once  a  vessel  enters 
the  program,  it  may  receive  credit  for  a 
hull  exam:  however,  the  OCMI  may 
require  it  to  be  dry-docked  if  the 
examination  process  of  the  AHE 
Program  is  deemed  inadequate  for 
evaluating  its  hull  condition  or  if  out-of- 
water  repairs  are  necessary. 

Underwater  Survey  Program 

(a)  General 

This  rule  contains  organizational  and 
editorial  changes  to  the  regulations  for 
the  Underwater  Survey  Program. 

Sections  167.15-35  and  169.230 

We  are  adding  the  term  "underwater 
survey"  to  §§  167.15-35  and  169.230. 
This  change  will  require  each  vessel  and 
barge  to  have  a  plan  on  board  showing 
the  vessel's  scantlings  during  each 
underwater  survey. 

(b)  Definitions 

Sections  125.160,  167.15-27  and 
169.231 

We  are  adding  the  definition  of 
"underwater  survey"  in  §§  125.160. 
167.15-27  and  169'231.  We  are  adding 
the  definition  of  "underwater  survey"  to 
introduce  and  clarify  this  examination 
process  in  subchapters  L  and  R. 

(c)  Examination  Intervals 

Sections  71.50-3.  115.605,  126.140. 
167.15-30,  169.229.  and  176.605 

In  these  sections,  we  are  revising  the 
requirements  for  the  drydocking  and 
internal  structural  examination  intervals 
to  allow  the  option  to  participate  in  an 
underwater  survey  for  qualif>'ing 


passenger  vessels,  nautical  school  ships. 
OSVs  and  sailing  school  vessels.  The 
revisions  to  §§  71.50-3,  115.605.  and 
176.605  provide  the  underwater  survey 
option  for  passenger  vessels  on 
international  voyages  and  passenger 
vessels  not  operated  on  international 
voyages.  In  §§126.140  and  167.15-30. 
the  revisions  will  allow  nautical  school 
ships  operating  in  fresh  or  salt  water 
and  OSVs  operating  in  salt  water  the 
option  to  have  an  underwater  survey 
ever\'  other  inter\'al  instead  of 
dr\-docking  (UWILD).  In  §  169.229.  the 
revisions  will  allow  sailing  school 
vessels  operating  in  fresh  or  salt  water 
the  option  to  have  an  underwater  survey 
instead  of  dr\'docking. 

(d)  Vessel  Qualifications  and 
Application 

Sections  71.50-5.  115.615.  167.15-33. 
169.230,  and  176.615 

We  are  adding  these  sections  to 
establish  requirements  for  vessels  to 
qualif\'  for  an  underwater  sur\-ey  instead 
of  alternate  drx'dock  examination.  The 
OCMI  may  approve  an  underwater 
survey  for  a  vessel  if  it  is  less  than  15 
years  of  age.  and  if  it  meets  the 
structural  and  operational  requirements 
of  these  sections.  A  vessel  over  15  years 
of  age  may  also  qualif\'  for  an 
underwater  sur\^ey  if  the  results  of  hull 
gaugings  taken  at  the  drydock 
examination  preceding  the  underwater 
survey  find  no  appreciable  deterioration 
and  the  OCMI  provides  a 
recommendation  to  the  District 
Commander.  The  OCMI  will  notify  the 
vessel  owner  or  operator  of  approval. 
These  sections  also  outline  the 
application  contents  and  submission 
requirements  for  an  underwater  survey 

Difference  Between  the  NPRM  and  This 
Interim  Rule 

The  most  significant  difference 
between  the  NPRM  and  this  interim  rule 
is  changing  the  AHE  program  from  one 
of  continuous  extensions  to  establishing 
an  equivalency  between  a  satisfactory 
AHE  exam  and  a  traditional  dn.dock 
exam  allowing  an  OCMI  to  give  credit 
for  a  hull.  Another  significant  difference 
is  the  addition  of  offshore  supply 
vessels  to  the  UWILD  program.  Other 
changes  are  incidental  and  are  described 
in  the  comments  section. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 


regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  Februan.'  26.  1979),  A 
final  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulator*'  policies 
and  procedures  of  DOT  follows: 

Alternate  Hull  Examination  (AHE) 
Program 

Certain  passenger  vessels,  operating 
on  restricted  inland  waterways, 
experience  higher  drydocking  costs 
compared  to  vessels  with  convenient 
access  to  drydock  facilities.  These  costs 
are  related  to  the  hull  inspection 
process  and  include,  as  examples,  lost 
revenue  during  transit  to  and  from 
drydock  facilities  and  time  out  of  water. 
However,  some  of  these  vessels  are  at  a 
lower  risk  for  hull-stress  due  to  their 
limited  operating  environments.  To 
alleviate  this  cost  burden,  we  are 
offering  the  AHE  Program  as  an  option 
to  dr>'dock  examinations  These 
alternatives  may.  in  some  cases,  be  less 
cosdy  for  owners  or  operators  than 
drydocking.  Because  the  alternatives  are 
voluntary,  no  costs  are  associated  with 
this  component  of  the  rulemaking.  Each 
vessel  owner  is  given  the  option  to 
choose  the  most  cost-effective  hull 
examination  process.  We  estimate  that 
about  51  passenger  vessels  will  take 
advantage  of  the  increased  fiexibility  of 
this  rule. 

Unden\ater  Survey  In  Lieu  of 
Drydocking  (UWILDl  Program 

The  UWILD  Program  will  provide 
increased  fiexibility  for  hull  inspections 
of  U.S.  passenger  vessel,  nautical  school 
ship,  sailing  school  vessel,  and  offshore 
supplv  vessel  owners  or  operators.  This 
program  allows  a  vessel  to  undergo  an 
underwater  sur\ey  instead  of  a  drydock 
examination  ever>-  other  interval  and  is 
currently  available  to  most  other  classes 
of  inspected  vessels. 

Due  to  the  success  of  the  UWILD 
Program  with  these  other  vessel  types, 
and  the  advanced  underwater  survey 
technology  now  available,  the  Coast 
Guard  will  allow  passenger  vessel  and 
other  specific  vessel  owners  or  operators 
the  option  to  alternate  between 
underwater  surveys  and  drydock 
examinations.  There  are  no  additional 
costs  to  the  vessel  owners  or  operators 
with  this  component  of  the  rulemaking 
because  the  use  of  underwater  survey  is 
completely  voluntar>'  We  estimate  that 
6.224  vessels  could  take  advantage  of 
the  increased  fiexibility  of  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
Relds.  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

We  received  one  comment  stating  that 
under  the  Regulatory  Flexibility  Act, 
this  rule  would  have  a  significant 
impact  on  many  diving  companies  and 
other  small  businesses.  These 
regulations  present  the  vessel  owner/ 
operator  wiUi  hull  examination 
alternatives.  Prior  to  this  rulemaking, 
drydocking  was  the  only  alternative 
available  to  passenger  vessels.  This 
rulemaking  provides  the  vessel  owner/ 
operator  with  two  distinct  programs, 
offering  additional  hull  examination 
alternatives.  This  rule  does  not  impose 
mandatory  costs  on  any  entity,  and  it 
will  not  increase  costs  to  small  entities. 
Instead,  it  will  reduce  the  burden  placed 
on  them  by  allowing  alternative  means 
for  conducting  a  drydock  examination. 
One  of  those  options  is  the  use  of  divers 
for  underwater  surveys. 

The  anticipated  benefits  of  this 
rulemaking  to  small  entities  are  as 
follows: 

AHE  Program 

These  regulatory  options  reduce  the 
inspection  burden  for  vessels  that  must 
travel  a  great  distance  to  drydock  while 
providing  an  equivalent  level  of  safety 
as  drydock  hull  examinations.  In  cases 
where  it  is  cost  efficient  for  the  vessel 
owner,  these  options  will  greatly 
decrease  the  amount  of  time  and 
resources  associated  with  a  traditional 
drydock  inspection  and  will  therefore 
be  beneficial  to  small  entities.  Because 
each  vessel  owner  or  operator 
experiences  varying  transit  distances 
and  financial  impact,  each  owner 
should  assess  these  factors  on  an 
individual  basis. 

UWILD  Program 

This  voluntary  option  aligns  certain 
U.S.  vessel  regulations  with 
international  standards.  This  alignment 
will  help  the  owners  or  operators  of 
these  U.S.  vessels  by  granting  them  the 
same  flexibility  given  to  other  vessel 
classes  for  conducting  drydock 
examinations.  By  preventing  significant 
delays  and  revenue  loss,  this  option  is 
expected  to  be  more  cost-effective  than 
traditional  drydock  examinations  for 
small  entities  that  wish  to  participate  in 
this  voluntary  option. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  data  is  available  at  this  time 


to  determine  how  many  of  the  vessels 
affected  by  this  rule  are  small  entities. 
If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
In  your  comment,  explain  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
affects  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Don  Darcy, 
Office  of  Standards  Evaluation  and 
Development  (G-MSR),  202-267-1200. 

Small  entities  may  send  comments  on 
the  actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aiuiually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  titles  and  descriptions  of 
the  collection  of  information, 
descriptions  of  those  who  must  collect 
the  information,  and  estimates  of  the 
total  annual  burden,  follow.  Estimates 
cover  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
reviewing  collection. 

The  information  collection 
requirements  of  this  rule  are  addressed 
in  the  previously  approved  OMB 
collection  2115-0133. 

Title:  Vessel  Inspection  Related  Forms 
and  Posting  Requirements  Under  Title 
46  U.S.  Code. 


Summary  of  the  Collection  of 
Information:  This  rule  requires  vessel 
owners  or  operators  to  send 
applications,  hull  exam  reports,  hull 
condition  assessments,  and  preventive 
maintenance  plans  to  the  Coast  Guard  in 
order  to  participate  in  the  Alternative 
Hull  Exam  and  UWILD  Programs. 
Participation  in  the  programs  is 
completely  voluntary.  The  previously 
approved  OMB  Collection  2115-0133  is 
revised  and  amended  by  the  following 
sections: 

AHE  Program.  46  CFR  71.50-19,  29, 
31;  115.630,  655,  660  and;  176.630,  655, 
660. 

UWILD  Program.  46  CFR  71.50-5, 
115.615.  126.140,  167.15-33.  169.230 
and  176.615. 

Need  for  Information 

AHE  Program.  The  collection 
provides  the  Officer  in  Charge,  Marine 
Inspection  (OCMI)  with  information 
necessary  to  determine  the  hull 
condition  of  a  vessel  and  if  it  is  eligible 
for  the  AHE  Program.  The  application 
includes  a  preventative  maintenance 
plan  and  a  hull  condition  assessment 
plan. 

UWILD  Program.  Depending  on  the 
age  of  the  vessel,  owners  must  apply  to 
the  OCMI  or  District  Commander  for 
approval  of  vmderwater  surveys  instead 
of  drydock  examinations  for  each  vessel. 
This  is  a  voluntary  collection  of 
information,  which  is  intended  to  allow 
greater  flexibility  for  owners  of  vessels. 

Proposed  Use  of  Information 

AHE  Program.  The  application  for  an 
underwater  hull  inspection  provides  the 
OCMI  with  information  necessary  to 
determine  if  a  vessel  is  eligible  for  the 
AHE  Program. 

UWILD  Program.  The  underwater 
survey  application  provides  the  OCMI 
information  to  determine  if  an 
underwater  survey  is  sufficient  to 
replace  a  drydock  hull  inspection. 

Description  of  the  Respondents 

AHE  Program.  The  affected 
respondents  are  qualifying  passenger 
vessels  that  operate  exclusively  on 
restricted,  low-risk  environments. 

UWRD  Program.  The  affected 
respondents  for  this  voluntary 
inspection  process  are  all  U.S.  vessels 
that  have  steel  or  aluminum  hulls  and 
are  covered  under  subchapters  H.  K.  L, 
R,  and  T. 

Number  of  Respondents 

AHE  Program.  We  anticipate  that  51 
respondents  will  take  advantage  of  this 
program. 
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UWILD  Program.  We  anticipate  that 
85  respondents  will  take  advantage  of 
this  program. 

Frequency  of  Response 

AHE  Program.  The  Coast  Guard 
expects  the  owners  of  20  vessels  to 
apply  for  participation  in  the  AHE 
Program  annually. 

IflVILD  Program.  The  Coast  Guard 
expects  the  owners  of  47  vessels  to 
apply  for  underwater  surveys  annually. 

Burden  of  Response 

AHE  Program.  We  expect  20  AHE 
applications  per  year.  Each  application 
is  expected  to  place  a  burden  of  two 
hours  including  research  and  legal 
review.  Therefore,  on  average  there  will 
be  an  annual  burden  of  40  hours  (20 
applications  per  year  x  2  hours  per 
application). 

UWILD  Program.  We  expect  47 
applications  for  underwater  sur\'eys  per 
year.  Each  application  will  place  a 
burden  of  two  hours  including  research 
and  legal  review.  Therefore,  on  average 
there  will  be  an  annual  burden  of  94 
hours  (47  applications  per  year  x  2 
hours  per  application). 

Estimate  of  Totel  Annual  Burden 

There  are  134  annual  burden  hours 
attributed  to  this  rule  with  a  cost  of 
$7,638  (at  the  industry-  wage  rate  of  S57 
per  hour).  Because  the  actual  0MB 
Collection  2115-0133  entails  many 
other  collection  requirements  not 
affected  by  this  rule  and  to  maintain 
accuracy  with  the  Coast  Guard's 
collection  burden  budget,  we  are 
publishing  the  total  hour  burden  for 
collection  2115-0133.  The  new  total  of 
burden  hours  for  0MB  2115-0133  is 
1,578  hours. 

Public  Comments  on  Collection  of 
Information 

As  required  bv  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  of  the 
collection  of  information. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  0MB  and  to  the  Docket 


Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
0MB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modif\'.  or  disapprove  the 
collection. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Orderl3132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them. 

It  is  well  settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Guard.  It  is  also 
well  settled,  now.  that  all  of  the 
categories  covered  in  46  U.S.C.  3306, 
3703.  7101.  and  8101  (design, 
construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States. 
(See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  United 
States  V.  Locke  and  Intertanko  v.  Locke. 
529  U.S.  89,  120  S.Ct.  1135  (March  6, 
2000).) 

This  rule  falls  into  the  category'  of 
maintenance  of  vessels.  Because  the 
States  may  not  regulate  within  this 
category,  preemption  under  Executive 
Order  13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory'  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  the 
effects  of  this  rule  are  discussed 
elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden, 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  This  nile  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affert  children 

Consultation  and  Coordination  With 
Indian  Tribal  Governments 

This  proposed  rule  will  not  have 
tribal  implications:  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  it  is 
exempt  from  the  consultation 
requirements  of  Executive  Order  13175. 
If  tribal  implications  are  identified 
during  the  comment  period  we  will 
undertake  appropriate  consultations 
with  the  affected  Indian  tribal  officials. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

This  rule  deals  exclusively  with 
changing  inspection  inter\als  and 
providing  voluntary  dry-docking 
alternatives  for  certain  passenger 
vessels.  We  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1. 
paragraph  (34)(d).  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 
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List  of  Subiects 

46  CFH  Part  71 

Marine  safety.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  114 

Incorporation  by  reference,  Marine 
safety,  Passenger  vessels,  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  115 

Fire  prevention,  Marine  safety, 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  125 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety. 
Seamen. 

46  CFR  Part  126 

Authority  delegation,  Hazardous 
materials  transportation.  Marine  safety. 
Offshore  supply  vessels.  Oil  and  gas 
exploration,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  167 

Fire  prevention,  Marine  safety. 
Reporting  and  recordkeeping 
requirements,  Schools,  Seamen,  Vessels. 

46  CFR  Part  169 

Fire  prevention,  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Schools,  Vessels. 

46  CFR  Part  1 75 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  1 76 

Fire  prevention.  Marine  safety, 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  amending 
46  CFR  parts  71.  114,  115,  125,  126,  167, 
169.  175  and  176  as  follows: 

PART  71— INSPECTION  AND 
CERTIRCATION 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(1);  46  U.S.C 
2113,  3205,  3306,  3307;  E.O.  12234,  45  FR 
58801,  3  CFR,  1980  Comp..  p.  277;  E.O. 
12777,  56  FR  54757.  3  CFR,  1991  Comp..  p. 
351;  49  CFR  1.46. 

2.  Revise  §  71.50-1  to  read  as  follows: 

§  71 .50-1    DefinKions  relating  to  hull 
•xaminatlons. 

As  used  in  this  part — 


Adequate  bull  protection  system 
means  a  method  of  protecting  the 
vessel's  hull  from  corrosion.  It  Includes, 
as  a  minimum,  either  hull  coatings  and 
a  cathodic  protection  (CP)  system 
consisting  of  zinc  anodes,  or  an 
impressed  current  CP  system. 

.  Alternative  Hull  Examination  (AHE] 
Program  means  a  program  in  which  an 
eligible  vessel  may  receive  an  initial  and 
subsequent  credit  hull  examination 
through  a  combination  of  underwater 
surveys,  internal  examinations,  and 
annual  hull  condition  assessment, 

Drydock  examination  means  hauling 
out  a  vessel  or  placing  a  vessel  in  a 
drydock  or  slipway  for  an  examination 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings  and  appurtenances. 

Internal  structural  examination 
means  an  examination  of  the  vessel 
while  afloat  or  in  drydock  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast 
tanks,  but  not  including  cargo,  sewage, 
or  fuel  oil  tanks. 

Remotely  operated  vehicle  (ROV) 
team,  at  a  minimum,  consist  of  an  ROV 
operator,  a  non-destructive  testing 
inspector,  an  ROV  tender  or  mechanic, 
and  a  team  supervisor  who  is 
considered  by  the  Officer  in  Charge. 
Marine  Inspection  (OCMI).  to  have  the 
appropriate  training  and  experience  to 
perform  the  survey  and  to  safely  operate 
the  ROV  in  an  effective  manor.  The 
team  must  also  have  a  hull-positioning 
technician  present.  This  position  may 
be  assigned  to  a  team  member  already 
responsible  for  another  team  duty. 

Shallow  water  is  an  ascertained  water 
depth  at  which  the  uppermost  deck(s)  of 
a  sunken  vessel  remain  above  the 
water's  surface.  The  determination  of 
the  water's  depth  is  made  by  the  Officer 
in  Charge,  Marine  Inspection  (OCMI) 
who  considers  the  vessel's  stability 
(passenger  heeling  moment),  the 
contour  of  the  hull,  the  composition  of 
the  river  bottom,  and  any  other  factors 
that  would^end  to  prevent  a  vessel  from 
resting  an  even  keel. 

Third  party  examiner  means  an 
entity: 

(1)  With  a  thorough  knowledge  of 
diving  operations,  including  diving 
limitations  as  related  to  diver  safety  and 
diver  supervision; 

(2)  Having  a  familiarity  with,  but  not 
limited  to.  the  following — 

(i)  The  camera  used  during  the  AHE; 
and 

(ii)  The  NDT  equipment  used  during 
the  AHE.  including  the  effect  of  water 
clarity,  and  marine  growth  in  relation  to 
the  quality  of  the  readings  obtained; 


(3)  Having  a  familiarity  with  the 
communications  equipment  used  during 
the  AHE; 

(4)  Possessing  the  knowledge  of  vessel 
structures,  design  features, 
nomenclature,  and  the  applicable  AHE 
regulations;  and 

(5)  Able  to  present  the  Officer  in 
Charge,  Marine  Inspection,  with 
evidence  of  formal  training, 
demonstrated  ability,  past  acceptance, 
or  a  combination  of  these. 

Underwater  Survey  in  Lieu  of 
Drydocking  (UWILD)  means  a  program 
in  which  an  eligible  vessel  may 
alternate  between  an  underwater  survey 
and  the  required  drydock  examinations. 

3.  In  §  71.50-3  revise  the  section 
heading,  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  redesignate 
paragraph  (f)  as  paragraph  (g),  and  add 
new  paragraph  (f)  to  read  as  follows; 

§  71 .50-3    Drydock  examination,  internal 
structural  examination,  underwater  survey, 
and  alternate  hull  exam  intervals. 

(a)  If  your  vessel  is  operated  on 
international  voyages,  it  must  undergo  a 
drydock  and  internal  structural 
examination  once  every  12  months 
unless  it  has  been  approved  to  undergo 
an  underwater  survey  per  §  71.50-5  of 
this  part. 

(b)  If  your  vessel  is  operated  on  other 
than  international  voyages  and  does  not 
meet  the  conditions  in  paragraphs  (c) 
through  (f)  of  this  section,  it  must 
undergo  a  drydock  and  internal 
structural  examination  as  follows  unless 
it  has  been  approved  to  undergo  an 
underwater  survey  per  §  71.50-5  of  this 
part: 

***** 

(f)  For  a  vessel  that  is  eligible  per 
§  71.50-17  and  the  owner  opts  for  an 
alternate  hull  examination  with  the 
imderwater  survey  portion  conducted 
exclusively  by  divers,  the  vessel  must 
undergo  two  alternate  hull  exams  and 
two  internal  structural  exams  within 
any  five-year  period.  If  a  vessel 
completes  a  satisfactory  alternate  hull 
exam,  with  the  underwater  survey 
portion  conducted  predominantly  by  an 
approved  underwater  ROV,  the  vessel 
must  undergo  one  alternate  hull  and  one 
internal  structural  exam,  within  any 
five-year  period.  The  vessel  may 
undergo  a  drydock  exam  to  satisfy  any 
of  the  required  alternate  hull  exams, 

§  71 .50-5    [Redesignated  as  §  71 .50-35  and 

amended] 

4.  Redesignate  §  71.50-5  as  §  71. SO- 
BS; in  paragraph  (b).  remove  the  words 
"a  drydock  examination  or  internal 
structural  examination"  and  add,  in 
their  place,  the  words  "a  drydock 
examination,  internal  structural 
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examination,  or  underwater  survey,";  in 
paragraph  (c),  remove  the  words  "a 
dr>'dock  examination  or  internal 
structural  examination"  and  add,  in 
their  place,  the  words  "a  drydock 
examination,  internal  structural 
examination,  or  underwater  survey". 

5.  Add  new  §  71.50-5  to  read  as 
follows: 

§  71 .50-5    Underwater  Survey  in  Lieu  of 
Drydocking  (UWILO). 

(a)  The  Officer  in  Charge,  Marine 
Inspection  (OCMI),  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age; 

(2)  A  steel  or  aluminum  hulled  vessel: 

(3)  Fitted  with  an  effective  hull 
protection  svstem;  and 

(4)  Described  in  §  71.50-3(a)  or  (b). 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  survey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drydock  examination.  The 
application  must  include — 

(1)  The  procedure  for  cany-ing  out  the 
underwater  survey; 

(2)  The  time  and  place  of  the 
underwater  survey: 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  apourtenances; 

(5)  The  means  for  taking  shaft  bearing 
clearances; 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survey; 

(7)  A  description  of  the  null 
protection  system;  and 

(8)  The  name  and  qualifications  of 
any  third  party  examiner. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  cognizant  District  Commander 
for  the  area  in  which  the  exam  is  being 
completed,  may  approve  an  underwater 
survey  instead  of  a  drydock  examination 
at  alternating  intervals.  You  must 
submit  an  application  for  an  underwater 
survey  to  the  OCMI  at  least  90  days 
before  your  vessel's  next  required 
drydock  examination.  You  may  be 
allowed  this  option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  (b)(1)  through 
(b)(8)  of  this  section;  and 

(3)  During  the  vessel's  drydock 
examination  that  precedes  the 
underwater  survey,  a  complete  set  of 
hull  gaugings  was  taken  and  they 
indicated  that  the  vessel  was  free  from 
appreciable  hull  deterioration. 


(d)  After  this  drydock  examination 
required  in  paragraph  (c)(3)  of  this 
section,  the  OCMI  submits  a 
reconunendation  for  future  underwater 
surveys,  the  results  of  the  hull  gauging. 
and  the  results  of  the  Coast  Guards' 
drj'dock  examination  results  to  the 
cognizant  District  Commander  for 
review. 

6.  Add  §  71.50-15  to  read  as  follows: 

§  71 .50-1 5    Description  of  the  Alternate 
Hull  Examination  (AHE)  Program  for  certain 
passenger  vessels. 

The  Alternative  Hull  Examination 
(AHE)  Program  provides  you  with  an 
alternative  to  dr\'dock  examination  by 
allowing  your  vessel's  hull  to  be 
examined  while  it  remains  afloat.  If 
completed  using  only  divers,  this 
program  has  four  steps:  the  application 
process,  the  preliminary  examination, 
the  pre-survey  meeting,  and  the  hull 
examination.  If  a  remotely  operated 
vehicle  (RO'V)  is  used  during  the 
program  the  preliminar\'  exam  step  may 
be  omitted.  Once  you  complete  these 
steps,  the  Officer  in  Charge.  Marine 
Inspection  (OCMI).  will  evaluate  the 
results  and  accept  the  examination  as  a 
credit  hull  exam  if  the  vessel  is  in 
satisfactory  condition.  If  divers  are 
exclusively  used  for  the  underwater 
survey  portion  of  the  examination 
process,  you  may  receive  credit  for  a 
period  of  time  such  that  subsequent 
AHEs  would  be  conducted  at  inter\'als 
of  twice  in  every  five  years,  with  no 
more  than  three  years  between  any  two 
AHEs.  If  an  underwater  ROV  is  used  as 
the  predominant  method  to  examine  the 
vessel's  underwater  hull  plating,  you 
may  receive  credit  up  to  five  years.  At 
the  end  of  this  period,  you  may  apply 
for  further  participation  under  the  AHE 
Program. 

Note  to  §  71.50-15:  The  expected  hull 
coverage  when  using  an  ROV  must  be  at  least 
80  percent. 

7.  Add  §  71.50-17  to  read  as  follows: 

§  71 .50-1 7    Eligibility  requirements  for  the 
Alternative  Hull  Examination  (AHE)  Program 
for  certain  passenger  vessels. 

(a)  Your  vessel  may  be  eligible  for  the 
AHE  Program  if^ 

(1)  It  is  constructed  of  steel  or 
aluminum; 

(2)  It  has  an  effective  hull  protection 

system; 

(3)  It  has  operated  exclusively  in  fresh 
water  since  its  last  drydock 
examination; 

(4)  It  operates  in  a  reduced  risk 
environment  such  as  a  river  or  the 
protected  waters  of  a  lake;  and 

(5)  It  operates  exclusively  in  shallow 
water  or  within  0.5  nautical  miles  from 
shore. 


fb)  In  addition  to  the  requirements  in 
paragraph  (a),  the  Officer  in  Charge. 
Marine  Inspection  (OCMI),  will  evaluate 
the  following  information  when 
determining  your  vessel's  eligibility  for 
the  AHE  Program: 

(1)  The  overall  condition  of  the  vessel, 
based  on  its  inspection  histon,-; 

(2)  The  vessel's  history  of  hull 
casualties  and  hull-related  deficiencies; 

and 

(3)  The  AHE  Program  application,  as 
described  in  §  71.50-19  of  this  part. 

(c)  When  reviewing  a  vessel's 
eligibility  for  the  AHE  program,  the 
OCMI  may  modif\-  the  standards  given 
by  paragraph  (a)(5)  of  this  section  where 
it  is  considered  safe  and  reasonable  to 
do  so.  In  making  this  determination,  the 
OCMI  will  consider  the  vessel  s  overall 
condition,  its  history  of  safe  operation, 
and  anv  other  factors  that  ser\e  to 
mitigate  overall  safety  risks, 

8.  Add  §  71.50-19  to  read  as  follows: 

§71.50-19    The  Alternative  Hull 
Examination  (AHE)  Program  application. 

If  vour  vessel  meets  the  eligibility 
criteria  in  §  71 .50-1 7  of  this  part,  you 
may  apply  to  the  AHE  Program.  You 
must  submit  an  application  at  least  90 
davs  before  the  requested  hull 
examination  date  to  the  Officer  in 
Charge.  Marine  Inspection  (OCMI).  who 
will  oversee  the  hull  examination  The 
application  must  include — 

(a)  The  proposed  time  and  place  for 
conducting  the  hull  examination: 

(b)  The  name  of  the  participating 
diving  contractor  and  underwater 
remotely  operated  vehicle  (ROV) 
company  accepted  by  the  OCMI  under 
§71.50-27  of  this  part; 

(c)  The  name  and  qualifications  of  the 
third  party  examiner.  This  person  must 
be  familiar  with  the  inspection 
procedures  and  his  or  her 
responsibilities  under  this  program.  The 
OCMI  has  the  discretionar>-  authority  to 
accept  or  deny  use  of  any  third  party 
examiner  using  the  criteria  established 
in  §71.50-1  of  this  part; 

(d)  A  signed  statement  from  your 
vessel's  master,  chief  engineer,  or  the 
person  in  charge  stating  the  vessel  meets 
the  eligibility  criteria  of  §  71.50-17  of 
this  part  and  a  description  of  the 
vessel's  overall  condition,  level  of 
maintenance,  known  or  suspected 
damage,  underwater  body  cleanliness, 
and  the  anticipated  draft  of  the  vessel  at 
the  time  of  the  examination; 

(e)  Plans  or  drawings  that  illustrate 
the  external  details  of  the  hull  below  the 
sheer  strake; 

(f)  A  detailed  plan  for  conducting  the 
hull  examination  in  accordance  with 
§§  71.50-25  and  71.50-27  of  this  part, 
which  must  address  all  safety  concerns 
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related  to  the  removal  of  sea  valves 
during  the  inspection;  and 

(g)  A  preventative  maintenance  plan 
for  your  vessel's  hull,  its  related  systems 
and  equipment. 

9.  Add  §  71.50-21  to  read  as  follows: 

§  71 .50-21    Preliminary  examination 
requirements. 

(a)  If  you  exclusively  use  divers  to 
examine  the  underwater  hull  plating, 
you  must  arrange  to  have  a  preliminary' 
examination  conducted  by  a  third  party 
examiner,  with  the  assistance  of 
qualified  divers.  The  purpose  of  the 
preliminary'  examination  is  to  assess  the 
overall  condition  of  the  vessel's  hull 
and  identify  any  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination. 

fb)  The  preliminary  examination  is 
required  only  upon  the  vessel's  entry  or 
reentry  into  the  AHE  program. 

(c)  If  you  use  an  underwater  ROV  as 
the  predominant  means  to  examine  your 
vessel's  hull  plating,  a  preliminar\- 
examination  and  the  participation  of  a 
third  party  examiner  will  not  be 
necessary. 

10.  Add  §  71.50-23  to  read  as  follows: 

§71.50-23    Pre-Survey  meeting. 

(a)  In  advance  of  each  AHE.  you  must 
conduct  a  pre-survey  meeting  to  discuss 
the  details  of  the  AHE  procedure  with 
the  Officer  in  Charge,  Marine  Inspection 
(OCMI).  If  you  exclusively  use  divers  to 
examine  the  underwater  hull  plating, 
the  third  party  examiner  must  attend  the 
meeting  and  you  must  present  the 
results  of  the  preliminary  examination. 
If  you  use  an  underwater  remotely 
operated  vehicle  (ROV)  as  the 
predominant  means  to  examine  the 
vessel's  hull  plating,  then  the  pre-survey 
meeting  must  be  attended  by  a 
representative  of  the  ROV  operating 
company  who  is  qualified  to  discuss  the 
ROV's  capabilities  and  limitations  of 
your  vessel's  hull  design  and 
configuration. 

(b)  A  vessel  owner,  operator,  or 
designated  agent  must  request  this 
meeting  in  WTiting  at  least  3D  days  in 
advance  of  the  examination  date. 

11.  Add  §  71.50-25  to  read  as  follows: 

§71.50-25    Alternative  Hull  Examination 
(AHE)  procedure. 

(a)  To  complete  the  imderwater 
survey  you  must — 

(1)  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds. 
propellers,  tailshafts,  rudders,  and  other 
hull  appurtenances; 

(2)  Examine  all  sea  chests; 

(3)  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector; 


(4)  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  Officer  in 
Charge,  Marine  Inspection  (OCMI); 

(5)  Allow  access  to  all  internal  areas 
of  the  hull  for  examination,  except 
internal  tanks  that  carry  fuel,  sewage,  or 
potable  water.  Internal  tanks  that  carry 
fuel  must  be  examined  in  accordance 
with  t>  71.53-1  of  this  part.  Internal 
sewage  and  potable  water  tanks  may  be 
examined  visually  or  by  non-destructive 
testing  to  the  satisfaction  of  the 
attending  marine  inspector;  and 

(6)  Meet  the  requirements  in  §  71.50- 
27  of  this  part. 

(b)  A  marine  inspector  may  examine 
anv  other  areas  deemed  necessary  by  the 
OCMI. 

(c)  If  the  AHE  reveals  significant 
deterioration  or  damage  to  the  vessel's 
hull  plating  or  structural  members,  the 
OCMI  must  be  immediately  notified. 
The  OCMI  may  require  the  vessel  be 
drydocked  or  otherwise  taken  out  of 
service  to  further  assess  the  extent  of 
damage  or  to  effect  permanent  repairs  if 
the  assessment  or  repairs  cannot  be 
completed  to  the  satisfaction  of  the 
OCMI  while  the  vessel  is  waterbome. 

12.  Add  §71.50-27  to  read  as  follows: 

§  71 .50-27    Alternative  Hull  Examination 
(AHE)  Program  options:  Divers  or 
underwater  remotely  operated  vehicle 
(ROV). 

To  conduct  the  underwater  survey 
portion  of  the  AHE,  you  may  use  divers 
or  an  underwater  ROV. 

(a)  If  you  use  divers  to  conduct  the 
underwater  survey,  you  must: 

(1)  Locate  the  vessel  so  the  divers  can 
work  safely  under  the  vessel's  keel  and 
around  both  sides.  The  water  velocity 
must  be  safe  for  dive  operations; 

(2)  Provide  permanent  hull  markings 
or  a  temporary  underwater  grid  system 
to  identify'  the  diver's  location  with 
respect  to  the  hull,  within  one  foot  of 
accuracy; 

(3)  Take  ultrasonic  thickness  gaugings 
at  a  minimum  of  5  points  on  each  plate, 
evenly  spaced; 

(4)  Take  hull  plating  thickness 
gaugings  along  transverse  belts  at  the 
bow.  stem,  and  midships,  as  a 
minimum.  Plating  thickness  gaugings 
must  also  be  taken  along  a  longitudinal 
belt  at  the  wind  and  water  straie. 
Individual  gaugings  along  the  transverse 
and  longitudinal  belts  must  be  spaced 
no  more  than  3  feet  apart; 

(5)  Ensure  the  third  party  examiner 
observes  the  entire  underwater 
examination  process; 

(6)  Record  the  entire  underwater 
survey  with  audio  and  video  recording 
equipment  and  ensure  that 
communications  between  divers  and  the 
third  party  examiner  are  recorded;  and 


(7)  Use  appropriate  equipment,  such 
as  a  clear  box,  if  underwater  visibility  is 
poor,  to  provide  the  camera  with  a  clear 
view  of  the  hull. 

(b)  You  may  use  an  underwater  ROV 
to  conduct  the  underwater  survey.  The 
underwater  ROV  operating  team,  survey 
process  and  equipment,  quality 
assurance  methods,  and  the  content  and 
format  of  the  survey  report  must  be 
accepted  by  the  Officer  in  Charge, 
Marine  Inspection  (OCMI)  prior  to  the 
survey.  If  you  choose  this  option,  you 
must — 

(1)  Locate  the  vessel  to  ensure  that  the 
underwater  ROV  can  operate  effectively 
under  the  vessel's  keel  and  around  all 
sides: 

(2)  Employ  divers  to  examine  any 
sections  of  the  hull  and  appurtenances 
that  the  underwater  ROV  cannot  access 
or  is  otherwise  unable  to  evaluate;  and 

(3)  If  the  OCMI  determines  that  the 
data  obtained  by  the  ROV,  including 
non-destructive  testing  results, 
readability  of  the  results,  and 
positioning  standards,  will  not  integrate 
into  the  data  obtained  by  the  divers, 
then  a  third  party  examiner  must  be 
present  during  the  divers  portion  of  the 
examination. 

13.  Add  §  71.50-29  to  read  as  follows: 

§  71 .50-29    Hull  examination  reports. 

(a)  If  you  exclusively  use  divers  for 
the  underwater  survey  portion  of  the 
Alternate  Hull  Examination  (AHE),  you 
must  provide  the  Officer  in  Charge, 
Marine  Inspection  (OCMI),  with  a 
MTitten  hull  examination  report.  This 
report  must  include  thickness  gauging 
results,  bearing  clearances,  a  copy  of  the 
audio  and  video  recordings  and  any 
other  information  that  will  help  the 
OCMI  evaluate  your  vessel  for  a  drydock 
extension.  The  third  party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents. 

(b)  It  you  use  an  underwater  ROV  as 
the  predominant  means  to  examine  the 
vessel's  underwater  hull  plating,  you 
must  provide  the  OCMI  with  a  report  in 
the  format  that  is  accepted  by  the  OCMI, 
per  §  71.50-27(b)  of  this  part. 

(c)  The  OCMI  will  evaluate  the  hull 
examination  report  and  grant  a  credit 
hull  exam  if  satisfied  with  the  condition 
of  the  vessel.  If  approved  and  you 
exclusively  use  divers  to  examine  the 
hull  plating,  you  may  receive  a  credit 
hull  exam  up  to  36  months. 
(Underwater  examinations  are  required 
twice  every  5  years).  If  approved  and 
you  use  an  underwater  ROV  as  the 
predominant  means  to  examine  the 
imderwater  hull  plating,  you  may 
receive  a  credit  hull  exam  up  to  60 
months  (5  years). 

14.  Add  §  71.50-31  to  read  as  follows: 
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§  71 .50-31     Continued  participation  in  the 
Alternative  Hull  Examination  (AHE) 
Program. 

(a)  If  you  conducted  the  AHE  Program 
using  divers  only  and  want  to  continue 
to  participate  in  the  program,  you  must 
conduct  an  annual  hull  condition 
assessment.  At  a  minimum,  the  hull 
condition  assessment  must  include  an 
internal  examination  and  random  hull 
gaugings  taken  internally.  If  the  annual 
hull  condition  assessment  reveals 
significant  damage  or  corrosion,  where 
temporary  repairs  have  been  made,  or 
where  other  critical  areas  of  concern 
have  been  identified,  the  Officer  in 
Charge.  Marine  Inspection  (OCMI)  may 
require  an  expanded  examination  to 
include  an  underwater  hull  examination 
using  divers.  If  an  underwater 
examination  is  required,  the 
examination  must  focus  on  areas  at 
higher  risk  of  damage  or  corrosion  and 
must  include  a  representative  sampling 
of  hull  gaugings. 

(b)  If  an  underwater  survey  is  required 
for  the  annual  hull  condition 
assessment,  the  OCMI  may  require  the 
presence  of  a  third  party  examiner  and 

a  written  hull  examination  report  must 
be  submitted  to  the  OCMI.  This  report 
must  include  thickness  gauging  results, 
a  copy  of  the  audio  and  video 
recordings  and  any  other  information 
that  will  help  the  OCMI  evaluate  your 
vessel  for  continued  participation  in  the 
AHE  program.  The  third  party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents. 

(c)  You  must  submit  your  preventive 
maintenance  reports  or  checklists  on  an 
annual  basis  to  the  OCMI.  These  reports 
or  checklists  must  conform  to  the  plans 
you  submitted  in  your  application 
under  §  71.50-19  of  this  part,  which  the 
OCMI  approved. 

(d)  Prior  to  each  scheduled  annual 
hull  condition  assessment — 

(1)  The  owner  may  submit  to  the 
OCMI  a  request  for  a  waiver  of  this 
requirement  no  fewer  than  30  days 
before  the  scheduled  assessment;  and 

(2)  The  OCMI  may  reduce  the  scope 
or  extend  the  interval  of  the  assessment 
if  the  operational,  casualty,  and 
deficiency  history  of  the  vessel,  along  ■ 
with  a  recommendation  of  the  vessel's 
master,  indicates  that  it  is  warranted. 

PART  114— GENERAL  PROVISIONS 

15.  The  authority  citation  for  Part  114 
continues  to  read  as  follows: 

Authoritv:  46  U.S.C.  2103,  3306,  3307. 
3703:  49  U'S.C.  App.  1804:  49  CFR  1.45.  1.46. 
Section  114.900  also  issued  under  44  U.S.C. 
3507. 

16.  Add  the  following  definitions  to 
§  114.400(b}  in  alphabetical  order: 


§  1 1 4.400    Definitions  of  terms  used  in  this 
subchapter. 

***** 

(b)*   *   * 

Alternative  Hull  Examination  (AHE) 
Program  means  a  program  in  which  an 
eligible  vessel  may  receive  an  initial  and 
subsequent  credit  hull  examination 
through  a  combination  of  underwater 
surveys,  internal  examinations,  and 
annual  hull  condition  assessments. 

Adequate  hull  protection  system 
means  a  method  of  protecting  the 
vessel's  hull  from  corrosion.  It  includes, 
as  a  minimum,  either  hull  coatings  and 
a  cathodic  protection  (CP)  system 
consisting  of  zinc  anodes,  or  an 
impressed  current  CP  system. 
***** 

Dry'dock  examination  means  hauling 
out  a  vessel  or  placing  a  vessel  in  a 
drydock  or  slipway  for  an  examination 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings  and  appurtenances. 
***** 

Internal  structural  examination 
means  Jin  examination  of  the  vessel 
while  afloat  or  in  drv'dock  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast 
tanks,  but  not  including  cargo,  sewage, 
or  fuel  oil  tanks. 
***** 

Remotely  operated  vehicle  (ROV) 
team,  at  a  minimum,  consist  of  an  ROV 
operator,  a  non-destructive  testing 
inspector,  an  ROV  tender  or  mechanic, 
and  a  team  supervisor  who  is 
considered  by  the  Officer  in  Charge. 
Marine  Inspection  (OCMI),  have  the 
appropriate  training  and  experience  to 
perform  the  survey  and  to  safely  operate 
the  ROV  in  an  effective  manor.  The 
team  must  also  have  a  hull-positioning 
technician  present.  This  position  may 
be  assigned  to  a  team  member  already 
responsible  for  another  team  duty. 
***** 

Shallow  water  is  an  ascertained  water 
depth  at  which  the  uppermost  deckfs)  of 
a  sunken  vessel  remain  above  the 
water's  surface.  The  determination  of 
the  water's  depth  is  made  by  the  Officer 
in  Charge,  Marine  Inspection  (OCMI) 
who  considers  the  vessel's  stability 
(passenger  heeling  moment),  the 
contour  of  the  hull,  the  composition  of 
the  river  bottom,  and  any  other  factors 
that  would  tend  to  prevent  a  vessel  from 
resting  an  even  keel. 
***** 

Third  party  examiner  means  an 

entity: 

(1)  With  a  thorough  knowledge  of 
diving  operations,  including  diving 


limitations  as  related  to  diver  safety  and 
diver  super\'ision: 

(2)  Having  a  familiarity  with,  but  not 
limited  to,  the  following— 

(i)  The  camera  used  during  the  AHE; 
and 

(ii)  The  NDT  equipment  used  during 
the  AHE.  including  the  effect  of  water 
claritv.  and  marine  growth  in  relation  to 
the  quality  of  the  readings  obtained; 

(3)  Having  a  familiarity  with  the 
communications  equipment  used  during 
the  AHE: 

(4)  Possessing  the  knowledge  of  vessel 
structures,  design  features, 
nomenclature,  and  the  applicable  AHE 
regulations:  and 

(5)  Able  to  present  the  Officer  in 
Charge,  Marine  Inspection,  with 
evidence  of  formal  training, 
demonstrated  ability,  past  acceptance, 
or  a  combination  of  these. 

»         »         *         *         ♦ 

Underwater  Survey  in  Lieu  of 
Drydocking  (fWILD)  means  a  program 
in  which  an  eligible  vessel  may 
alternate  between  an  underwater  survey 
and  the  required  dr\dock  examinations. 


PART  115— INSPECTION  AND 
CERTIFICATION 

17.  The  authority  citation  for  Part  115 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(i):  46  U.S.C. 
2103,  3205'  3306.  3307;  49  U.S.C.  App.  1804; 
E.O.  11735,  38  FR  21243. 3  CFR. 1971-1975 
Comp..  p.  743;  E.O.  12234.  45  FR  58801,  3 
CFR.  1980  Comp..  p.  277;  49  CFR  146. 

18.  In  §115. 600— 

a.  Revise  the  section  heading; 

b.  Revise  paragraph  (a): 

c.  Revise  the  first  sentence  of 
paragraph  (b); 

d.  Revise  the  introductory-text  of 
paragraph  (c):  and 

e.  Add  paragraph  (e)  to  read  as 
follows: 

§  1 1 5.600    Drydock  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
drvdock  examinations,  internal 
structural  examinations,  and 
underwater  surveys  required  by  this 
section 

(b)  If  your  vessel  is  operated  on 
international  voyages  subject  to  SOLAS 
requirements,  it  must  undergo  a 
drvdock  examination  once  ever>-  12 
months  unless  it  has  been  approved  to 
undergo  an  underwater  suney  (UWILD) 
per  §115.615  of  this  part.  *   *   * 

(c)  If  your  vessel  is  operated  on  other 
than  international  voyages  and  does  not 
meet  the  conditions  in  paragraph  (d)  of 
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this  section,  it  must  undergo  a  drydock 
and  internal  structural  examination  as 
follows  unless  it  has  been  approved  to 
undergo  an  underwater  survey  (UWILX)) 
per  §115.615  of  this  part: 
***** 

(e)  For  a  vessel  that  is  eligible  per 
§  115.625  of  this  part  and  the  owner 
opts  for  an  alternate  hull  examination 
with  the  underwater  survey  portion 
conducted  exclusively  by  divers,  the 
vessel  must  undergo  two  alternate  hull 
exams  and  two  internal  structural  exams 
within  any  five-year  period.  If  a  vessel 
completes  a  satisfactory  alternate  hull 
exam,  with  the  underwater  survey 
portion  conducted  predominantly  by  an 
approved  underwater  remotely  operated 
vehicle  (ROV),  the  vessel  must  undergo 
one  alternate  hull  and  one  internal 
structural  exam,  within  any  five-year 
period.  The  vessel  may  undergo  a 
drydock  exam  to  satisfy  any  of  the 
required  alternate  hull  exams. 

§§115.612. 115.630,  and  115.670 
[Redesignated  as  §§  11 5.665, 1 1 5.670,  and 
115.675] 

19.  Redesignate  §§  115.612.  115.630, 
and  115.670  as  §§  115.665. 115.670.  and 
115.675,  respectively. 

20.  Add  §  115.615  to  read  as  follows: 

§  1 1 5.61 5    Underwater  Survey  in  Lieu  of 
DrydocMng  (UWILO). 

(a)  The  Officer  in  Charge.  Marine 
Inspection  (OCMl),  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age; 

(2)  A  steel  or  aluminum  hulled  vessel; 

(3)  Fitted  with  an  effective  hull 
protection  system;  and 

(4)  Described  in  §  115.600(b)  or  (c)  of 
this  part. 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  survey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drydock  examination.  The 
application  must  include — 

(1)  The  procedure  for  carrying  out  the 
underwater  survey; 

(2)  The  time  and  place  of  the 
underwater  survey; 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances: 

(5)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survey; 

(6)  A  description  of  the  hull 
protection  system;  and 

(7)  The  name  and  qualifications  of 
any  third  party  examiner. 


(c)  If  your  vessel  is  15  years  old  or 
older,  the  cognizant  District 
Commander,  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intervals. 
You  must  submit  an  application  for  an 
underwater  survey  to  the  OCMI  at  least 
90  days  before  your  vessel's  next 
required  drydock  examination.  You  may 
be  allowed  this  option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the     *■ 
information  in  paragraphs  (b)(1)  through 
{b)(7)  of  this  section:  and 

(3)  During  the  vessel's  drydock 
examination,  preceding  the  underwater 
survey,  a  complete  set  of  hull  gaugings 
was  taken  and  they  indicated  that  the 
vessel  was  free  from  appreciable  hull 
deterioration. 

(d)  After  this  drydock  examination 
required  by  paragraph  (c)(3)  of  this 
section,  the  OCMI  submits  a 
recommendation  for  future  underwater 
surveys,  the  results  of  the  hull  gauging, 
and  the  results  of  the  Coast  Guards' 
drydock  examination  results  to  the 
District  Commander  for  cognizant 
review. 

21.  Add  §115.620  to  read  as  follows: 

§  11 5.620    Description  of  the  Alternate  Hull 
Examination  (AHE)  Program  for  certain 
passenger  vessels. 

The  Alternate  Hull  Examination 
(AHE)  Program  provides  you  with  an 
alternative  to  drydock  examination  by 
allowing  your  vessel's  hull  to  be 
examined  while  it  remains  afloat.  If 
completed  using  only  divers,  this 
program  has  four  steps:  the  application 
process,  the  preliminary  examination, 
the  pre-survey  meeting,  and  the  hull 
examination.  If  a  remotely  operated 
vehicle  (ROV)  is  used  during  the 
program  the  preliminary  exam  step  may 
be  omitted.  Once  you  complete  these 
steps,  the  Officer  in  Charge.  Marine 
Inspection  (OCMI)  will  evaluate  the 
results  and  accept  the  examination  as  a 
credit  hull  exam  if  the  vessel  is  in 
satisfactory  condition.  If  divers  are 
exclusively  used  for  the  underwater 
survey  portion  of  the  examination 
process,  you  may  receive  credit  for  a 
period  of  time  such  that  subsequent 
AHEs  would  be  conducted  at  intervals 
of  twice  in  every  five  years,  with  no 
more  than  three  years  between  any  two 
AHEs.  If  an  underwater  ROV  is  used  as 
the  predominant  method  to  examine  the 
vessel's  underwater  hull  plating,  you 
may  receive  credit  up  to  five  years.  At 
the  end  of  this  period,  you  may  apply 
for  further  participation  under  the  AHE 
Program. 

22.  Add  §  115.625  to  read  as  follows: 


§  1 1 5.625    Eligibility  requirements  for  the 
Alternative  Hull  Examination  (AHE)  Program 
for  certain  passenger  vessels. 

(a)  Your  vessel  may  be  eligible  for  the 
AHE  Program  if — 

(1)  It  is  constructed  of  steel  or 
aluminum: 

(2)  It  has  an  effective  hull  protection 
system; 

(3)  It  has  operated  exclusively  in  fresh 
water  since  its  last  drydock 
examination; 

(4)  It  operates  in  rivers  or  protected 
lakes;  and 

(5)  It  operates  exclusively  in  shallow 
water  or  within  0.5  nautical  miles  from 
shore. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the  Officer 
in  Charge,  Marine  Inspection  (OCMI) 
will  evaluate  the  following  information 
when  determining  your  vessel's 
eligibility  for  the  AHE  Program: 

(1)  The  overall  condition  of  the  vessel, 
based  on  its  inspection  history; 

(2)  The  vessel's  history  of  hull 
casualties  and  hull-related  deficiencies; 
and 

(3)  The  AHE  Program  application,  as 
described  in  §  115.630  of  this  part. 

(c)  When  reviewing  a  vessel's 
eligibility  for  the  AHE  program,  the 
OCMI  may  modify  the  standards  given 
by  paragraph  (a)(5),of  this  section  where 
it  is  considered  safe  and  reasonable  to 
do  so.  In  making  this  determination,  the 
OCMI  will  consider  the  vessel's  overall 
condition,  its  history  of  safe  operation, 
and  any  other  factors  that  serve  to 
mitigate  overall  safety  risks. 

23.  Add  §  115.630  to  read  as  follows: 

§  1 1 5.630    The  Alternative  Hull  Examination 
(AHE)  Program  application. 

If  your  vessel  meets  the  eligibility 
criteria  in  §  115.625  of  this  part,  you 
may  apply  to  the  AHE  Program.  You 
must  submit  an  application  at  least  90 
days  before  the  requested  hull 
examination  date  to  the  Officer  in 
Charge,  Marine  Inspection  (OCMI)  who 
will  oversee  the  survey.  The  application 
must  include — 

(a)  The  proposed  time  and  place  for 
conducting  the  hull  examination; 

(b)  The  name  of  the  participating 
diving  contractor  and  underwater 
remotely  operated  vehicle  (ROV) 
company  which  must  be  accepted  by 
the  OCMI  under  §  115.650; 

(c)  The  name  and  qualifications  of  the 
third  party  examiner.  This  person  must 
be  familiar  with  the  inspection 
procedures  and  his  or  her 
responsibilities  under  this  program.  The 
OCMI  has  the  discretionary  authority  to 
accept  or  deny  use  of  a  particular  third 
party  examiner  using  the  criteria 
established  in  46  CFR  114.400; 
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(d)  A  signed  statement  from  your 
vessel's  master,  chief  engineer,  or  the 
person  in  charge  describing  the  vessel's 
overall  condition,  level  of  maintenance, 
known  or  suspected  damage, 
underwater  body  cleanliness,  and  the 
anticipated  draft  of  the  vessel  at  the 
time  of  the  examination; 

(e)  Plans  or  drawings  that  illustrate 
the  external  details  of  the  hull  below  the 
sheer  strake; 

(f)  A  detailed  plan  for  conducting  the 
hull  examination  in  accordance  with 
§§  115.645  and  115.650  of  this  part, 
which  must  address  all  safety  concerns 
related  to  the  removal  of  sea  valves 
during  the  inspection:  and 

(g)  A  preventative  maintenance  plan 
for  your  vessel's  hull,  its  related  systems 
and  equipment. 

24.  Add  §115.635  to  read  as  follows: 

§  1 1 5.635    Preliminary  examination 
requirements. 

(a)  If  you  exclusively  use  divers  to 
examine  the  underwater  hull  plating, 
you  must  arrange  to  have  a  preliminary 
examination  conducted  by  a  third  party  ^ 
examiner,  with  the  assistance  of 
qualified  divers.  The  purpose  of  the 
preliminary  examination  is  to  assess  the 
overall  condition  of  the  vessel's  hull 
and  identify  any  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination. 

(b)  If  you  use  an  underwater  ROV  as 
the  predominate  means  to  examine  your 
vessel's  hull  plating,  a  preliminary 
examination  and  the  participation  of  a 
third  party  examiner  will  not  be 
necessary. 

(c)  The  preliminary  examination  is 
required  only  upon  the  vessel's  entry  or 
review  into  (he  AHE  program. 

25.  Add  §115.640  to  read  as  follows: 

§  1 1 5.640    Pre-Survey  meeting. 

(a)  You  must  conduct  a  pre-sur\'ey 
meeting  to  discuss  the  details  of  the 
AHE  procedure  with  the  Officer  in 
Charge,  Marine  Inspection  (OCMI).  If 
you  exclusively  use  divers  to  examine 
the  underwater  hull  plating,  the  third 
party  examiner  must  attend  the  meeting 
and  you  must  present  the  results  of  the 
preliminar/  examination.  If  you  use  an 
underwater  remotely  operated  vehicle 
(ROV)  as  the  predominate  means  to 
examine  the  vessel's  hull  plating,  then 
a  representative  of  the  ROV  operating 
company  must  attend  the  pre-survey 
meeting  and  address  the  underwater 
ROV's  capabilities  and  limitations 
related  to  your  vessel's  hull  design  and 
configuration. 

(b)  A  vessel  owner,  operator,  or 
designated  agent  must  request  this 
meeting  in  wTiting  at  least  30  days  in 
advance  of  the  examination  date. 


26.  Add  §  115.645  to  read  as  follows: 

§  1 1 5.645    Alternative  Hull  Examination 
(AHE)  Procedure. 

(a)  To  complete  the  underwater 
survey  you  must — 

(1)  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts,  rudders,  and  other 
hull  appurtenances: 

(2)  Examine  all  sea  chests: 

(3)  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector: 

(4)  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  Officer  in 
Charge.  Marine  Inspection  (OCMI): 

(5)  Allow  access  to  all  internal  areas 
of  the  hull  for  examination,  except 
internal  tanks  that  carry  fuel  (unless 
damage  or  deterioration  is  discovered  or 
suspect),  sewage,  or  potable  water. 
Internal  sewage  and  potable  water  tanks 
may  be  examined  visually  or  by  non- 
destructive testing  to  the  satisfaction  of 
the  attending  marine  inspector;  and 

(6)  Meet  the  requirements  in  §  115.650 
of  this  part. 

(b)  A  marine  inspector  may  examine 
any  other  areas  deemed  necessarx'  by  the 
OCMI. 

(c)  If  the  AHE  reveals  significant 
deterioration  or  damage  to  the  vessel' s 
hull  plating  or  structural  members,  the 
OCMI  must  be  immediately  notified. 
The  OCMI  may  require  the  vessel  be 
drydocked  or  otherwise  taken  out  of 
service  to  further  assess  the  extent  of 
damage  or  to  effect  permanent  repairs  if 
the  assessment  or  repairs  cannot  be 
completed  to  the  satisfaction  of  the 
OCMI  while  the  vessel  is  waterborne. 

27.  Add  §  115.650  to  read  as  follows: 

§  115.650    Alternative  Hull  Examination 
(AHE)  Program  options:  Divers  or 
underwater  ROV. 

To  complete  your  underwater  survey, 
you  may  use  divers  or  an  underwater 
remotely  operated  vehicle  (ROV). 

(a)  If  you  use  divers  to  conduct  the 
underwater  survey,  you  must — 

(1)  Locate  the  vessel  so  the  divers  can 
work  safely  under  the  vessel's  keel  and 
around  both  sides.  The  water  velocity 
must  be  safe  for  dive  operations: 

(2)  Provide  permanent  hull  markings 
or  a  temporary'  underwater  grid  system 
to  identify-  the  diver's  location  with 
respect  to  the  hull,  within  one  foot  of 
accuracy; 

(3)  Take  ultrasonic  thickness  gaugings 
at  a  minimum  of  5  points  on  each  plate, 
evenly  spaced; 

(4)  Take  hull  plating  thickness 
gaugings  along  transverse  belts  at  the 
bow,  stern,  and  midships,  as  a 
minimum.  Plating  thickness  gaugings 


must  also  be  taken  along  a  longitudinal 
belt  at  the  wind  and  water  strake. 
Individual  gaugings  along  the  transverse 
and  longitudinal  belts  must  be  spaced 
no  more  than  3  feet  apart; 

(5)  Ensure  the  third  party  examiner 
observes  the  entire  underwater 
examination  process: 

(6)  Record  the  entire  underwater 
survey  with  audio  and  video  recording 
equipment  and  ensure  that 
communications  between  divers  and  the 
third  party  examiner  are  recorded:  and 

(7)  Use  appropriate  equipment,  such 
as  a  clear  box.  if  underwater  visibility  is 
poor,  to  provide  the  camera  with  a  clear 
view  of  the  hull. 

(b)  You  may  use  an  underwater  ROV 
to  conduct  the  underwater  survey.  The 
underwater  ROV  operating  team,  survey 
process  and  equipment,  quality 
assurance  methods,  and  the  content  and 
format  of  the  survey  report  must  be 
accepted  by  the  Officer  in  Charge. 
Marine  Inspection  (OCMI)  prior  to 
conducting  the  survey.  If  you  choose 
this  option,  you  must — 

(1)  Locate'the  vessel  to  ensure  that  the 
underwater  ROV  can  operate  effectively 
under  the  vessels  keel  and  around  both 

sides: 

(2)  Employ  divers  to  examine  any 
sections  of  the  hull  and  appurtenances 
that  the  underwater  ROV  caruiot  access 
or  is  otherwise  unable  to  evaluate;  and 

(3)  If  the  OCMI  determines  that  the 
data  obtained  by  the  ROV.  including 
non-destructive  testing  results, 
readability  of  the  results,  and 
positioning  standards,  will  not  integrate 
into  the  data  obtained  by  the  divers, 
then  a  third  party  examiner  must  be 
present  during  the  divers  portion  of  the 
examination. 

28.  Add  §  115.655  to  read  as  follows: 

§  1 1 5.655    Hull  examination  reports. 

(a)  If  vou  exclusively  use  divers  for 
the  underwater  survey  portion  of  the 
AHE.  you  must  provide  the  Officer  m 
Charge,  Marine  Inspection  (OCMI)  with 
a  written  hull  examination  report.  This 
report  must  include  thickness  gauging 
results,  bearing  clearances,  a  copy  of  the 
audio  and  video  recordings  and  any 
other  information  that  will  help  the 
OCMI  evaluate  your  vessel  for  a  drydock 
extension  The  third  party  examiner 
must  sign  the  report  and  confirm  the 
validitv  of  its  contents. 

(b)  if  you  use  an  undenvater  remotely 
operated  vehicle  (ROV)  as  the 
predominate  means  to  examine  the 
vessel's  underwater  hull  plating,  you 
must  provide  the  OCMI  with  a  report  in 
a  format  that  is  acceptable  to  the  OCMI, 
per  §115. 650(b)  of  this  part. 

(c)  The  OCMI  will  evaluate  the  hull 
examination  report  and  grant  a  credit 
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hull  exam  if  satisfied  with  the  condition 
of  the  vessel.  If  approved  and  you 
exclusively  use  divers  to  examine  the 
hull  plating,  you  may  receive  a  credit 
hull  exam  to  36  months.  (Underwater 
examinations  are  required  twice  every  5 
years).  If  approved  and  you  use  an 
underwater  ROV  as  the  predominant 
means  to  examine  the  underwater  hull 
plating,  you  may  receive  a  credit  hull 
exam  up  to  60  months  (5  years). 
29.  Add  §  115.660  to  read  as  follows: 

§  11 5.660    Continued  participation  in  the 
Alternative  Hull  Examination  (AHE) 
Program. 

(a)  To  continue  to  participate  in  the 
AHE  Program,  you  must  conduct  an 
annual  hull  condition  assessment.  At  a 
minimum,  the  hull  condition 
assessment  must  include  an  internal 
examination  and  random  hull  gaugings 
taken  internally.  If  the  annual  hull 
condition  assessment  reveals  significant 
damage  or  corrosion,  where  temporary 
repairs  have  been  made,  or  where  other 
critical  areas  of  concern  have  been 
identified,  the  Officer  in  Charge,  Marine 
Inspection  (OCMI)  may  require  an 
expanded  examination  to  include  an 
underwater  hull  examination  using 
divers.  If  an  underwater  examination  is 
required,  the  examination  must  focus  on 
areas  at  higher  risk  of  damage  or 
corrosion  and  must  include  a 
representative  sampling  of  hull 
gaugings. 

(b)  If  an  underwater  survey  is  required 
for  the  annual  hull  condition 
assessment,  the  OCMI  may  require  the 
presence  of  a  third  party  examiner  and 

a  written  hull  examination  report  must 
be  submitted  to  the  OCMI.  This  report 
must  include  thickness  gauging  results, 
a  copy  of  the  audio  and  video 
recordings  and  any  other  information 
that  will  help  the  OCMI  evaluate  your 
vessel  for  continued  participation  in  the 
AHE  program.  The  third  party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents. 

(c)  You  must  submit  your  preventive 
maintenance  reports  or  checklists  on  an 
annual  basis  to  the  OCMI.  These  reports 
or  checklists  must  conform  to  the  plans 
you  submitted  in  your  application 
under  §115.630  of  this  part,  which  the 
OCMI  approved. 

(d)  Prior  to  each  scheduled  axmual 
hull  condition  assessment — 

(1)  The  owner  may  submit  to  the 
OCMI  a  request  for  a  waiver  of  this 
requirement  no  fewer  than  30  days 
before  the  scheduled  assessmeiit;  and 

(2)  The  OCMI  may  reduce  the  scope 
or  extend  the  interval  of  the  assessment 
if  the  operational,  casualty,  cuid 
deficiency  history  of  the  vessel,  along 


with  a  recommendation  of  the  vessel's 
master,  indicates  that  it  is  warranted. 

§115.665    [Amended] 

30.  In  newly  redesignated  §  115.665, 
in  paragraph  (a),  remove  "§  115.600" 
and  add.  in  its  place,  "§115.605";  and 
in  paragraph  (c),  remove  the  words  "a 
drydock  examination  or  internal 
structural  examination"  and  add,  in 
their  place,  the  words  "a  drydock 
examination,  internal  structural 
examination,  an  underwater  survey,". 

§115.675    [Amended] 

31.  In  newly  redesignated  §  115.675, 
remove  "§  115.600"  and  add,  in  its 
place.  "§115.605". 

PART  125— GENERAL 

32.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3307;  49 
U.S.C.  App.  1804;  49  CFR  1.46. 

33.  Add  the  following  definition  to 
§  125.160  in  alphabetical  order: 

§  125.160    Definitions  relating  to  hull 
examinations. 

*        It        *        *        * 

Underwater  survey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

PART  126— INSPECTION  AND 
CERTIFICATION 

34.  The  authority  citation  for  Part  126 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3205.  3306,  3307:  33 
U.S.C.  1321(j);  E.O.  11735.  38  FR  21243,  3 
CFR  1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

35.  In  §  126.140,  add  paragraphs  (f) 
and  (g)  to  read  as  follows: 

§  1 26. 1 40    Orydocking. 

***** 

(f)  Vessels  less  than  15  years  of  age 
(except  wooden  hull  vessels)  that  are  in 
salt  water  service  with  a  twice  in  5  year 
drydock  interval  may  be  considered  for 
an  underwater  survey  instead  of 
alternate  drydock  examinations, 
provided  the  vessel  is  fitted  with  an 
effective  hull  protection  system.  Vessel 
owners  or  operators  must  apply  to  the 
Officer  in  Charge.  Marine  Inspection 
(OCMI),  for  approval  of  underwater 
surveys  instead  of  alternate  drydock 
examinations  for  each  vessel.  'The 
application  must  include  the  following 
information: 

(1)  The  procedure  to  be  followed  in 
carrying  out  the  underwater  survey; 

(2)  The  location  where  the  underwater 
survey  will  be  accomplished; 


(3)  The  method  to  be  used  to 
acciuately  determine  the  diver  location 
relative  to  the  hull; 

(4)  The  means  that  will  be  provided 
for  examining  through-hull  fittings; 

(5)  The  means  that  will  be  provided 
for  taking  shaft  bearing  clearances; 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  the  survey; 

(7)  A  description  of  the  hull 
protection  system;  and 

(8)  The  name  and  qualifications  of 
any  third  party  examiner. 

(g)  Vessels  otherwise  qualifying  under 
paragraph  (f)  of  this  section,  that  are  15 
years  of  age  or  older,  may  be  considered 
for  continued  participation  in  or  entry 
into  the  underwater  survey  program  on 
a  case-by-case  basis  if — 

(1)  Before  the  vessel's  next  scheduled 
drydocking,  the  owner  or  operator 
submits  a  request  for  participation  or 
continued  participation  to  the  cognizant 
District  Commander; 

(2)  During  the  vessel's  next 
drydocking,  after  the  request  is 
submitted,  no  appreciable  hull 
Seterioration  is  indicated  as  a  result  of 
a  complete  set  of  hull  gaugings;  and 

(3)  The  results  of  the  hull  gauging  and 
the  results  of  the  Coast  Guard  drydock 
examination  together  with  the 
recommendation  of  the  OCMI,  are 
submitted  to  Commandant  (G-MOC)  for 
final  approval. 

PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

36.  The  authority  citation  for  Part  167 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3307,  6101, 
8105;  E.O.  12234,  45  FR  58801,  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.46. 

37.  Add  §  167.05-40  to  read  as 
follows: 

§  1 67.05-40    Underwater  survey. 

Underwater  survey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

38.  In  §  167.15-30,  revise  the  section 
heading  and  paragraphs  (a)(1)  and  (2)  to 
read  as  follows: 

§  167.15-30    Drydock  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  *  *  * 

(1)  If  your  vessel  operates  in  saltwater, 
it  must  undergo  two  drydock 
examinations  and  two  internal 
structiural  examinations  within  any  5- 
year  period  unless  it  has  been  approved 
to  undergo  an  underwater  survey 
(UWILD)  under  §  167.15-33  of  this  part. 
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No  more  than  three  years  may  elapse 
between  any  two  examinations. 

(2)  If  your  vessel  operated  in  fresh 
water  at  least  50  percent  of  the  time 
since  your  last  drydocking,  it  must 
undergo  a  dry  dock  and  internal 
structural  examination  at  intervals  not 
to  exceed  5  years  unless  it  has  been 
approved  to  undergo  an  underwater 
survey  (UWILD)  under  §  167.15-33  of 
this  part. 
***** 

39.  Add  §  167.15-33  to  read  as 
follows: 

§  167.15-33    Underwater  Survey  in  Lieu  of 
Drydocking  (UWILD). 

(a)  The  Officer  in  Charge.  Marine 
Inspection  (OCMI),  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age; 

(2)  A  steel  or  aluminum  hulled  vessel: 

(3)  Fitted  with  an  effective  hull 
protection  svstem:  and 

(4)  Described  in  46  CFR  167.15- 
30(a)(1)  or  (2). 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  survey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drydock  examination.  The 
application  must  include — 

(1)  The  procedure  for  carrying  out  the 
underwater  survey: 

(2)  The  time  and  place  of  the 
underwater  survey; 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances; 

(5)  The  means  for  taking  shaft  bearing 
clearances; 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  siurey; 

(7)  A  description  of  the  hull 
protection  system;  and 

(8)  The  name  and  qualifications  of 
any  third  party  examiner. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  District  Commander,  may 
approve  an  underwater  survey  instead 
of  a  drydock  examination  at  alternating 
intervals.  You  must  submit  an 
application  for  an  underwater  survey  to 
the  OCMI  at  least  90  days  before  your 
vessel's  next  required  drydock 
examination.  You  may  be  allowed  this 
option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  fb)(l)  through 
(b)(8)  of  this  section;  and 


(3)  During  the  vessel's  drydock 
examination,  preceding  the  underwater 
survey,  a  complete  set  of  hull  gaugings 
was  taken  and  they  indicated  that  the 
vessel  was  free  from  appreciable  hull 
deterioration. 

(d)  After  the  drydock  examination 
required  in  paragraph  (c)(3)  of  this 
section,  the  Officer  in  Charge,  Marine 
Inspection  submits  a  recommendation 
for  future  underwater  surveys,  the 
results  of  the  hull  gauging,  and  the 
results  of  the  Coast  Guards'  drvdock 
examination  resuhs  to  the  cognizant 
District  Commander  for  review. 

§167.15-35    [Amended] 

40.  In  §  167.15-35,  in  paragraph  (b). 
remove  the  words  "a  dr>^dock 
examination  or  internal  structural 
examination"  and  add.  in  their  place, 
the  words  "a  dr\'dock  examination, 
internal  structural  examination, 
underwater  survey,";  and.  in  paragraph 
(c).  remove  the  words  "a  drydock 
examination  or  internal  structural 
examination"  and  add,  in  their  place, 
the  words  "a  drydock  examination, 
internal  structural  examination, 
underwater  survey,". 

PART  16»-SAIUNG  SCHOOL 
VESSELS 

41.  The  authority  citation  for  Part  169 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3306.  3307.  6101;  E.O.  1173.'i.  38  FR  21243. 
3  CFR.  1971-1975  Comp..  p.  793:  49  CFR 
1.45.  1.46;  §  169.117  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

42.  In  §  169.229.  revise  the  section 
heading  and  paragraphs  (a)(1)  and  (2)  to 
read  as  follows: 

§  169.229    Drydock  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  *   *   * 

(1)  If  your  vessel  operates  in  saltwater, 
it  must  undergo  two  dr\'dock 
examinations  and  two  internal 
structural  examinations  within  any  5- 
year  period  unless  it  has  been  approved 
to  undergo  an  underwater  survey 
(UWILD)  under  §  169.230  of  this  part. 
No  more  than  3  years  may  elapse 
between  any  two  examinations. 

(2)  If  your  vessel  operated  in  fresh 
water  at  least  50  percent  of  the  time 
since  your  last  drydocking.  it  must 
undergo  a  dry  dock  and  internal 
structural  examination  at  intervals  not 
to  exceed  5  years  unless  it  has  been 
approved  to  undergo  an  underwater 
survey  (UWILD)  under  §  169.230  of  this 

part. 

*        *        *        * 

43.  Add  §  169.230  to  read  as  follows: 


§  169.230    Underwater  Survey  in  Lieu  of 
Drydocking  (UWILD). 

(a)  The  Officer  in  Charge,  Marine 
Inspection  (OCMI).  on  a  case-by-case 
basis,  may  approve  an  underwater 
survey  instead  of  a  drydock  examination 
at  alternating  intervals  if  your  vessel 

is — 

(1)  Less  than  15  years  of  age: 

(2)  A  steel  or  aluminum  hulled  vessel; 

(3)  Fitted  with  an  effective  hull 
protection  svstem;  and 

14)  Listed  "in  §  169, 229(a)(1)  or  (2)  of 
this  part. 

(b)  For  vessels  less  than  15  years  of 
age.  you  must  submit  an  application  for 
an  underwater  sur\ey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drvdock  examination.  The 
application  must  include — 

(1 )  The  procedure  for  carrying  out  the 
underwater  surx'ey: 

(2)  The  time  and  place  of  the 
underwater  survey: 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances: 

(5)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survey; 

(6)  A  description  of  the  hull 
protection  system;  and 

(7)  The  name  and  qualifications  of 
any  third  party  examiner. 

(c)  If  vour  vessel  is  15  years  old  or 
older,  the  cognizant  District 
Commander,  on  a  case-by-case  basis, 
may  approve  an  underwater  survey 
instead  of  a  dn,'dock  examination  at 
alternating  intervals.  You  must  submit 
an  application  for  an  underwater  suney 
to  the  OCMI  at  least  90  days  before  your 
vessel's  next  required  dr\'dock 
examination.  You  may  be  allowed  this 
option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Yoiu-  application  includes  the 
information  in  paragraphs  (b)(1)  through 
(b)(7)  of  this  section;  and 

(3)  During  the  vessel's  dr\-dock 
examination,  preceding  the  underwater 
survey,  a  complete  set  of  hull  gaugings 
was  taken  and  they  indicated  that  the 
vessel  was  free  from  appreciable  hull 
deterioration. 

(d)  After  the  drvdock  examination 
required  by  paragraph  (c)(3)  of  this 
section,  the  OCMI  submits  a 
recommendation  for  future  underwater 
surveys,  the  results  of  the  hull  gauging, 
and  the  results  of  the  Coast  Guards' 
drydock  examination  results  to  the 
cognizant  District  Commander,  for 
review. 
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44.  In  §  169.231.  redesignate 
paragraph  (b)  as  (c),  and  add  new 
paragraph  (b)  to  read  as  follows: 

§  1 69.231    Definitions  relating  to  hull 
examinations. 

***** 

(b)  Underwater  sun'ey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

PART  175— GENERAL  PROVISIONS 

45.  The  authority  citation  for  Part  175 
continues  to  read  as  follows: 

Authority;  46  U.S.C.  2103,  3205,  3306. 
3307.  3703:  49  U.S.C.  .App.  1804;  49  CFR 
1.45.  1.46;  §  175.900  also  issued  under 
authority  of  44  U.S.C.  3507. 

46.  Add  the  following  definitions  to 
§  175.400  in  alphabetical  order: 

§  1 75.400    Definitions  of  terms  used  in  this 
sut>chapter. 

***** 

Alternative  Hull  Examination  (AHEj 
Program  means  a  program  in  which  an 
eligible  vessel  may  receive  an  initial  and 
subsequent  credit  hull  examination 
through  a  combination  of  underwater 
surveys,  internal  examinations  and 
annual  hull  condition  assessment. 

Adequate  hull  protection  system 
means  a  method  of  protecting  the 
vessel's  hull  from  corrosion.  It  includes, 
as  a  minimum,  either  hull  coatings  and 
a  cathodic  protection  (CP)  system 
consisting  of  zinc  anodes,  or  an 
impressed  current  CP  system. 
***** 

Drydock  examination  means  hauling 
out  a  vessel  or  placing  a  vessel  in  a 
drydock  or  slipway  for  an  examination 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings  and  appurtenances. 
***** 

Internal  structural  examination 
means  an  examination  of  the  vessel 
while  afloat  or  in  drydock  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast 
tanks,  but  not  including  cargo,  sewage, 
or  fuel  oil  tanks. 
***** 

Remotely  operated  vehicle  (ROV) 
team,  at  a  minimum,  consist  of  an  ROV 
operator,  a  non-destructive  testing 
inspector,  an  ROV  tender  or  mechanic, 
and  a  team  supervisor  who  is 
considered  by  the  Officer  in  Charge, 
Marine  Inspection  (OCMI),  have  the 
appropriate  training  and  experience  to 
perform  the  survey  and  to  safely  operate 
the  ROV  in  an  effective  manor.  The 


team  must  also  have  a  hull-positioning 
technician  present.  This  position  may 
be  assigned  to  a  team  member  already 
responsible  for  another  team  duty.         ' 

***** 

Shallow  water  is  an  ascertained  water 
depth  at  which  the  uppermost  deck(s)  of 
a  sunken  vessel  remain  above  the 
water's  surface.  The  determination  of 
the  water's  depth  is  made  by  the  Officer 
in  Charge.  Marine  Inspection  (OCMI) 
who  considers  the  vessel's  stability 
(passenger  heeling  moment),  the 
contour  of  the  hull,  the  composition  of 
the  river  bottom,  and  any  other  factors 
that  would  tend  to  prevent  a  vessel  from 
resting  an  even  keel. 
***** 

Third  party  examiner  means  an 
entity: 

(1)  With  a  thorough  knowledge  of 
diving  operations,  including  diving 
limitations  as  related  to  diver  safety  and 
diver  supervision; 

(2)  Having  a  familiarity  with,  but  not 
limited  to,  the  following — 

(i)  The  camera  used  during  the  AHE; 
and 

(ii)  The  NDT  equipment  used  during 
the  AHE,  including  the  effect  of  water 
clarity,  and  marine  growth  in  relation  to 
the  quality  of  the  readings  obtained; 

(3)  Having  a  familiarity  with  the 
communications  equipment  used  during 
the  AHE: 

(4)  Possessing  the  knowledge  of  vessel 
structures,  design  features, 
nomenclature,  and  the  applicable  AHE 
regulations;  and 

(5)  Able  to  present  the  Officer  in 
Charge,  Marine  Inspection,  with 
evidence  of  formal  training, 
demonstrated  ability,  past  acceptance, 
or  a  combination  of  these. 
***** 

Underwater  Survey  in  Lieu  of 
Drvdocking  (UWILD)  means  a  program 
in  which  an  eligible  vessel  may 
alternate  between  an  underwater  survey 
and  the  required  drydock  examinations. 


PART  176— INSPECTION  AND 
CERTIFICATION 

47.  The  authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C. 
2103.  3205.  3306.  3307;  49  U.S.C.  App.  1804; 
E.O.  11735,  38  FR  21243.  3  CFR.  1971-1975 
Comp..  p.  743:  E.O.  12234,  45  FR  58801,  3 
CFR.  1980  Comp..  p.  277;  49  CFR  1.46. 

48.  In  §  176.600  revise  the  section 
heading,  paragraph  (a),  the  first  sentence 
of  paragraph  (b),  the  introductory  text  of 
paragraph  (c).  and  add  paragraph  (e)  to 
read  as  follows: 


§  1 76.600    Drydock  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
drydock  examinations,  internal 
structural  examinations,  and 
underwater  surveys  (UWILD)  required 
by  this  section. 

(b)  If  your  vessel  is  operated  on 
international  voyages  subject  to  SOLAS 
requirements,  it  must  undergo  a 
drydock  examination  once  every  12 
months  unless  it  has  been  approved  to 
undei^o  an  underwater  survey  (UWILD) 
per  §176.615  of  this  part.  *   *   * 

(c)  If  your  vessel  is  not  operated  on 
international  voyages  and  does  not  meet 
the  conditions  in  paragraph  (d)  of  this 
section,  it  must  undergo  a  drydock  and 
internal  structural  examination  as 
follows  unless  it  has  been  approved  to 
undergo  an  underwater  survey  (UWILD) 
per  §176.615  of  this  part: 
***** 

(e)  For  a  vessel  that  is  eligible  per 
§115.625,  and  if  the  ovimer  opts  for  an 
alternate  hull  examination  with  the 
underwater  siu^^ey  portion  conducted 
exclusively  by  divers,  the  vessel  must 
undergo  two  alternate  hull  exams  and 
two  internal  structiual  exams  within 
any  five-year  period.  If  a  vessel 
completes  a  satisfactory  alternate  hull 
exam,  with  the  underwater  survey 
portion  conducted  predominantly  by  an 
approved  underwater  remotely  operated 
vehicle  (ROV),  the  vessel  must  undergo 
one  alternate  hull  and  one  internal 
structiu-al  exam,  within  any  five-year 
period.  The  vessel  may  undergo  a 
drydock  exam  to  satisfy  any  of  the 
required  alternate  hull  exams. 

§§  176.612, 176.630,  and  176.670 
[Redesignated  as  §§176.665, 176.670,  and 
176.675] 

49.  Redesignate  §§176.612, 176.630. 
and  176.670  as  §§176.665.  176.670.  and 
176.675,  respectively. 

50.  Add  §  176.615  to  read  as  follows: 

§  1 76.61 5    Underwater  Survey  in  Lieu  of 
Drydocking  (UWILD). 

(a)  The  Officer  in  Charge,  Marine 
Inspection  (OCMI),  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age; 

(2)  A  steel  or  aluminum  hulled  vessel; 

(3)  Fitted  with  an  effective  hull 
protection  system;  and 

(4)  Described  in  §  176.600(b)  or  (c)  of 
this  part. 

(b)  For  vessels  less  than  15  years  of 
age.  you  must  submit  an  application  for 
an  underwater  survey  to  the  OCMI  at 
least  90  days  before  yoiu'  vessel's  next 
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required  drydock  examination.  The 
application  must  include — 

(1)  The  procedure  for  carr\'ing  out  the 
underwater  survey: 

(2)  The  time  and  place  of  the 
underwater  survey; 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull: 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances; 

(5)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survey; 

(6)  A  description  of  the  hull 
protection  system;  and 

(7)  The  name  and  qualifications  of 
any  third  party  examiner. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  cognizant  District 
Commander,  may  approve  an 
underwater  survey  instead  of  a  drydock  ■ 
examination  at  alternating  intervals 
(UWILD).  You  must  submit  an 
application  for  an  underwater  survey  to 
the  OCMI  at  least  90  days  before  your 
vessel's  next  required  drydock 
examination.  You  may  be  allowed  this 
option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  (b)(1)  through 
{b)(7)  of  this  section;  and 

(3)  During  the  vessel's  drydock 
examination,  preceding  the  underwater 
survey,  a  complete  set  of  hull  gaugings 
was  taken  and  they  indicated  that  the 
vessel  was  free  from  appreciable  hull 
deterioration. 

(d)  After  the  drydock  examination 
required  by  paragraph  {c)(3)  of  this 
section,  the  OCMI  submits  a 
recommendation  for  future  underwater 
svuAi^eys,  the  results  of  the  hull  gauging, 
and  the  results  of  the  Coast  Guards' 
drydock  examination  results  to  the 
cognizant  District  Commander  for 
review. 

51.  Add  §  176.620  to  read  as  follows: 

§  1 76.620    Description  of  the  Alternative 
Hull  Examination  (AHE)  Program  for  certain 
passenger  vessels. 

The  Alternative  Hull  Examination 
(AHE)  Program  provides  you  with  an 
alternative  to  drydock  examination  by 
allowing  your  vessel's  hull  to  be 
examined  while  it  remains  afloat.  If 
completed  using  only  divers,  this 
program  has  foiu-  steps:  the  application 
process,  the  preliminary  examination, 
the  pre-survey  meeting,  and  the  hull 
examination.  If  a  remotely  operated 
vehicle  (ROV)  is  used  during  the 
program  the  preliminary  exam  step  may 
be  omitted.  Once  you  complete  these 


steps,  the  Officer  in  Charge,  Marine 
Inspection  (OCMI)  will  evaluate  the 
results  and  accept  the  examination  as  a 
credit  hull  exam  if  the  vessel  is  in 
satisfactory  condition.  If  divers  are 
exclusively  used  for  the  underwater 
survey  portion  of  the  examination 
process,  you  may  receive  credit  for  a 
period  of  time  such  that  subsequent 
AHEs  would  be  conducted  at  intervals 
of  twice  in  every  five  years,  with  no 
more  than  three  years  between  any  two 
AHEs.  If  an  underwater  ROV  is  used  as 
the  predominant  method  to  examine  the 
vessel's  underwater  hull  plating,  you 
may  receive  credit  up  to  five  years.  At 
the  end  of  this  period,  you  may  apply 
for  further  participation  under  the  AHE 
Program. 

Note:  The  expected  hull  coverage  when 
using  an  ROV  must  be  at  least  80  percent. 

52.  Add  §  176.625  to  read  as  follows: 

§  176.625    Eligibility  requirements  for  the 
Alternative  Hull  Examination  (AHE)  Program 
for  certain  passenger  vessels. 

(a)  Your  vessel  may  be  eligible  for  the 
AHE  Program  if — 

(1)  It  is  constructed  of  steel  or 
aluminum; 

(2)  It  has  an  effective  hull  protection 
system; 

(3)  It  has  operated  exclusively  in  fresh 
water  since  its  last  drydock 
examination; 

(4)  It  operates  in  rivers  or  protected 
lakes;  and 

(5)  It  operates  exclusively  in  shallow 
water  or  within  0.5  nautical  miles  from 
shore. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a),  the  Officer  in  Charge. 
Marine  Inspection  (OCMI)  will  evaluate 
the  following  information  when 
determining  your  vessel's  eligibility  for 
the  AHE  Program: 

(1)  The  overall  condition  of  the  vessel, 
based  on  its  inspection  history. 

(2)  The  vessel's  histor>'  of  hull 
casualties  and  hull-related  deficiencies. 

(3)  The  AHE  Program  application,  as 
described  in  §  176.630  of  this  part. 

(c)  When  reviewing  a  vessel's 
eligibility  for  the  AHE  program,  the 
OCMI  may  modify  the  standards  given 
by  paragraph  (a)(5)  of  this  section  where 
it  is  considered  safe  and  reasonable  to 
do  so.  In  making  this  determination,  the 
OCMI  will  consider  the  vessel's  overall 
condition,  its  histor>'  of  safe  operation, 
and  any  other  factors  that  serve  to 
mitigate  overall  safety  risks. 

53.  Add  §  176.630  to  read  as  follows: 

§  1 76.630    The  Alternative  Hull  Examination 
(AHE)  Program  application. 

If  your  vessel  meets  the  eligibility 
criteria  in  §  176.625  of  this  part,  you 


may  apply  to  the  AHE  Program.  You 
must  submit  an  application  at  least  90 
days  before  the  requested  hull 
examination  date  to  the  Officer  in 
Charge,  Marine  Inspection  (OCMI)  who 
will  oversee  the  sur\ey.  The  application 
must  include — 

(a)  The  proposed  time  and  place  for 
conducting  the  hull  examination; 

(b)  The  name  of  the  participating 
diving  contractor  and  underwater 
remotely  operated  vehicle  (ROV) 
company  accepted  by  the  OCMI  under 
§176.650  of  this  part: 

(c)  The  name  and  qualifications  of  the 
third  party  examiner.  This  person  must 
be  familiar  with  the  inspection 
procedures  and  his  or  her 
responsibilities  under  this  program  The 
OCMI  has  the  discretionary  authority  to 
accept  or  deny  use  of  a  particular  third 
party  examiner: 

(d)  A  signed  statement  from  your 
vessels  master,  chief  engineer,  or  the 
person  in  charge  stating  the  vessel  meets 
the  eligibility  criteria  of  §  1 76.625  of  this 
part  and  a  description  of  the  vessel's 
overall  condition,  level  of  maintenance, 
known  or  suspected  damage, 
underwater  body  cleanliness,  and  the 
anticipated  draft  of  the  vessel  at  the 
time  of  the  examination; 

(e)  Plans  or  drawings  that  illustrate 
the  external  details  of  the  hull  below  the 
sheer  strake: 

(f)  A  detailed  plan  for  conducting  the 
hull  examination  in  accordance  with 
§§176.645  and  176.650  of  this  part! 
which  must  address  all  safety  concerns 
related  to  the  removal  of  sea  valves 
during  the  inspection;  and 

(g)  A  preventative  maintenance  plan 
for  your  vessel's  hull,  its  related  systems 
and  equipment. 

54.  Add  §  176.635  to  read  as  follows: 

§  1 76.635    Preliminary  examination 
requirements. 

(a)  If  you  exclusively  use  divers  to 
examine  the  underwater  hull  plating, 
you  must  arrange  to  have  a  preliminary 
examination  conducted  by  a  third  party 
examiner,  with  the  assistance  of 
qualified  divers  The  purpose  of  the 
preliminary  examination  is  to  as.sess  the 
overall  condition  of  the  vessels  hull 
and  identify  any  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination. 

fb)  The  preliminan.-  examination  is 
required  only  upon  the  vessel's  entr>'  or 
reentry-  into  the  AHE  program. 

(c)  If  you  use  an  underwater  remotely 
operated  vehicle  (ROV)  as  the 
predominate  means  to  examine  your 
vessel's  hull  plating,  a  preliminan.' 
examination  and  the  participation  of  a 
third  party  examiner  will  not  be 
necessar>', 
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55.  Add  §  176.640  to  read  as  follows: 

§176.640    Pre-Survey  meeting. 

(a)  In  advance  of  each  AHE,  you  must 
conduct  a  pre-survey  meeting  to  discuss 
the  details  of  the  AHE  procedure  with 
the  Officer  in  Charge,  Marine  Inspection 
(OCMI).  If  you  exclusively  use  divers  to 
examine  the  underwater  hull  plating, 
the  third  party  examiner  must  attend  the 
meeting  and  you  must  present  the 
results  of  the  preliminary  examination. 
If  you  use  an  underwater  remotely 
operated  vehicle  (ROV)  as  the 
predominate  means  to  examine  the 
vessel's  hull  plating,  then  the  pre-survey 
meeting  must  be  attended  by  a 
representative  of  the  ROV  operating 
company  who  is  qualified  to  discuss  the 
ROV's  capabilities  and  limitations 
related  to  your  vessel's  hull  design  and 
configuration. 

(b)  A  vessel  owner,  operator,  or 
designated  agent  must  request  this 
meeting  in  writing  at  least  30  days  in 
advance  of  the  examination  date. 

56.  Add  §  176.645  to  read  as  follows: 

§176.645    AHE  Procedure. 

(a)  To  complete  the  underwater 
survey  you  must — 

(1)  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts,  rudders,  and  other 
hull  appurtenances; 

(2)  Examine  all  sea  chests; 

(3)  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector; 

(4)  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  Officer  in 
Charge,  Marine  Inspection  (OCMI); 

(5)  Allow  access  to  all  internal  areas 
of  the  hull  for  examination,  except 
internal  tanks  that  carry  fuel  (unless 
damage  or  deterioration  is  discovered  or 
suspect),  sewage,  or  potable  water. 
Internal  sewage  and  potable  water  tanks 
may  be  examined  visually  or  by  non- 
destructive testing  to  the  satisfaction  of 
the  attending  marine  inspector;  and 

(6)  Meet  the  requirements  in  §  176.650 
of  this  part. 

(b)  A  marine  inspector  may  examine 
anv  other  areas  deemed  necessarv  by  the 
OCMI. 

(c)  If  the  AHE  reveals  significant 
deterioration  or  damage  to  the  vessel's 
hull  plating  or  structural  members,  the 
OCMI  must  be  immediately  notified. 
The  OCMI  may  require  the  vessel  be 
drydocked  or  otherwise  taken  out  of 
service  to  further  assess  the  extent  of 
damage  or  to  effect  permanent  repairs  if 
the  assessment  or  fepairs  cannot  be 
completed  to  the  satisfaction  of  the 
OCMI  while  the  vessel  is  waterbome. 

57.  Add  §  176.650  to  read  as  follows: 


§  1 76.650  Alternative  Hull  Examination 
Program  options:  Divers  or  underwater 
ROV. 

To  complete  the  underwater  survey 
portion  of  the  AHE,  you  may  use  divers 
or  an  underwater  remotely  operated 
vehicle  (ROV). 

(a)  If  you  use  divers  to  conduct  the 
underwater  survey,  you  must — 

(1)  Locate  the  vessel  so  the  divers  can 
work  safely  under  the  vessel's  keel  and 
around  both  sides.  The  water  velocity 
must  be  safe  for  dive  operations; 

(2)  Provide  permanent  hull  markings 
or  a  temporary  underwater  grid  system 
to  identify  the  diver's  location  with 
respect  to  the  hull,  within  one  foot  of 
accuracy; 

(3)  Take  ultrasonic  thickness  gaugings 
at  a  minimum  of  5  points  on  each  plate, 
evenly  spaced; 

(4)  Take  hull  plating  thickness 
gaugings  along  transverse  belts  at  the 
bow,  stem,  and  midships,  as  a 
minimum.  Plating  thickness  gaugings 
must  also  be  taken  along  a  longitudinal 
belt  at  the  wind  and  water  straike. 
Individual  gaugings  along  the  transverse 
and  longitudinal  belts  must  be  spaced 
no  more  than  3  feet  apart; 

(5)  Ensure  the  third  party  examiner 
observes  the  entire  underwater 
examination  process; 

(6)  Record  the  entire  underwater 
survey  with  audio  and  video  recording 
equipment  and  ensure  that 
communications  between  divers  and  the 
third  party  examiner  are  recorded;  and 

(7)  Use  appropriate  equipment,  such 
as  a  clear  box,  if  underwater  visibility  is 
poor,  to  provide  the  camera  with  a  clear 
view  of  the  hull. 

(b)  You  may  use  an  underwater  ROV 
to  conduct  the  underwater  survey.  The 
underwater  ROV  operating  team,  survey 
process  and  equipment,  quality 
assurance  methods,  and  the  content  and 
format  of  the  survey  report  must  be 
accepted  by  the  Officer  in  Charge, 
Marine  Inspection  (OCMI)  prior  to  the 
survey.  If  you  choose  this  option,  you 
must — 

(1)  Locate  the  vessel  to  ensure  that  the 
underwater  ROV  can  operate  effectively 
under  the  vessel's  keel  and  around  both 
sides;  and 

(2)  Employ  divers  to  examine  any 
sections  of  the  hull  and  appurtenances 
that  the  underwater  ROV  cannot  access 
or  is  otherwise  unable  to  evaluate. 

(3)  If  the  OCMI  determines  that  the 
data  obtained  by  the  ROV,  including 
non-destructive  testing  results, 
readability  of  the  results,  and 
positioning  standards,  will  not  integrate 
into  the  data  obtained  by  the  divers, 
then  a  third  party  examiner  must  be 
present  during  the  divers  portion  of  the 
examination. 


58.  Add  §  176.655  to  read  as  follows: 

§  1 76.655    Hull  examination  reports. 

(a)  If  you  exclusively  use  divers  for 
the  underwater  survey  portion  of  the 
AHE,  you  must  provide  the  Officer  in 
Charge,  Marine  Inspection  (OCMI)  with 
a  written  hull  examination  report.  This 
report  must  include  thickness  gauging 
results,  a  copy  of  the  audio  and  video 
recordings  and  any  other  information 
that  will  help  the  OCMI  evaluate  your 
vessel  for  a  drydock  extension.  The 
third  party  examiner  must  sign  the 
report  and  confirm  the  validity  of  its 
contents. 

(b)  If  you  use  an  underwater  remotely 
operated  vehicle  (ROV)  as  the 
predominate  means  to  examine  the 
vessel's  underwater  hull  plating,  you 
must  provide  the  OCMI  with  a  report  in 
a  format  that  is  acceptable  to  the  OCMI, 
per  §  176.650(b)  of  this  part. 

(c)  The  OCMI  will  evaluate  the  hull 
examination  report  and  grant  a  credit 
hull  exam  if  satisfied  with  the  condition 
of  the  vessel.  If  approved  and  you 
exclusively  use  divers  to  examine  the 
hull  plating,  you  will  receive  a  credit 
hull  exam  of  up  to  36  months. 
(Underwater  examinations  are  required 
twice  every  5  years.)  If  approved  and 
you  use  an  underwater  ROV  as  the 
predominate  means  to  examine  the  hull 
plating,  you  will  receive  a  credit  hull 
exam  of  up  to  60  months  (5  years). 

59.  Add  §  176.660  to  read  as  follows: 

§  1 76.660    Continued  participation  in  the 
Alternative  Hull  Examination  (AHE) 
Program. 

(a)  To  continue  to  participate  in  the 
AHE  Program,  you  must  conduct  an 
annual  hull  condition  assessment.  At  a 
minimum,  the  hull  condition 
assessment  must  include  an  internal 
examination  and  random  hull  gaugings 
taken  internally.  If  the  annual  hull 
condition  assessment  reveals  significant 
damage  or  corrosion,  where  temporary 
repairs  have  been  made,  or  where  other 
critical  areas  of  concern  have  been 
identified,  the  Officer  in  Charge,  Marine 
Inspection  (OCMI)  may  require  an 
expanded  examination  to  include  an 
underwater  hull  examination  using 
divers.  If  an  underwater  examination  is 
required,  the  examination  must  focus  on 
areas  at  higher  risk  of  damage  or 
corrosion  and  must  include  a 
representative  sampling  of  hull 
gaugings. 

(b)  If  an  underwater  survey  is  required 
for  the  annual  hull  condition 
assessment,  the  OCMI  may  require  the 
presence  of  a  third  party  examiner  and 

a  written  hull  examination  report  must 
be  submitted  to  the  OCMI.  This  report 
must  include  thickness  gauging  results, 
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a  copy  of  the  audio  and  video 
recordings  and  any  other  information 
that  will  help  the  OCMI  evaluate  your 
vessel  for  continued  participation  in  the 
AHE  program.  The  third  party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents. 

(c)  You  must  submit  your  preventive 
maintenance  reports  or  checklists  on  an 
annual  basis  to  the  OCMI.  These  reports 
or  checklists  must  conform  to  the  plans 
vou  submitted  in  your  application 
under  §  176.630  of  this  part,  which  the 
OCMI  approved. 

(d)  Prior  to  each  scheduled  annual 
hull  condition  assessment — 


(1)  The  owner  may  submit  to  the 
OCMI  a  request  for  a  waiver  of  this 
requirement  no  fewer  than  30  days 
before  the  scheduled  assessment:  and 

(2)  The  OCMI  may  reduce  the  st:ope 
or  extend  the  interval  of  the  assessment 
if  the  operational,  casualty,  and 
deficiency  history  of  the  vessel,  along 
with  a  recommendation  of  the  vessel's 
master,  indicates  that  it  is  warranted 

§176.665    [Amended] 

60.  In  newly  redesignated  §  176.665, 
in  paragraph  (a),  remove  "§  176.600  " 
and  add.  in  its  place,  "§  176.605";  and. 
in  paragraph  (c),  remove  the  words    a 
drvdock  examination  or  internal 


structural  examination"  and  add.  in 
their  place,  the  words  "a  dr\di)c  k 
examination,  internal  structural 
examinalKjn.  or  an  undprwater  -ur\ey,' 

§176.675     [Amended] 

t)l    In  newlv  redesignated  i;  1  ~b  675, 
remove  "i;  176,600"  and  add    ;n  its 
place.     %  1~6  605". 


Driit 


M 


\.   2002, 


Paul  1.  Pluta. 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.345A] 

Office  of  Postsecondary  Education- 
Underground  Raiiroad  Educational  and 
Cultural  Program;  Notice  Inviting 
Applications  for  Grants  for  the 
Underground  Railroad  Educational  and 
Cultural  Program  for  Fiscal  Year  (FY) 
2002 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
mth  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  you  need  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  Program:  The 
Underground  Railroad  Educational  and 
Cultural  Program  provides  grants  to 
nonprofit  educational  organizations  that 
are  established  to  research,  display, 
interpret,  and  collect  artifacts  relating  to 
the  history  of  the  Underground 
Railroad. 

Eligible  Applicants:  Nonprofit 
educational  organizations  that  are 
established  to  research,  display, 
interpret,  and  collect  artifacts  relating  to 
the  history  of  the  Underground 
Railroad. 

Deadline  for  Transmittal  of 
Applications:  May  30,  2002. 

Deadline  for  Intergovernmental 
fleWevv;  July  30,  2002. 

Available  Funds:  $2,000,000. 

Estimated  Range  of  Awards:  $100,000 
to  $2,000,000, 

Estimated  Average  Size  of  Awards: 
$437,500. 

Estimated  Number  of  Awards:  1-4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  A  maximum  of  three 
years. 

Applicable  Statute  and  Regulations: 
(a)  The  Education  Department  General 
Administrative  General  Regulations 
(EDGAR)  in  34  CFR  parts  74,  75,  77,  79, 
80,  82,  85,  86.  97,  98,  and  99.  (b)  Other 
required  activities  as  required  by  section 
841  of  the  Higher  Education 
Amendments  of  1998,  Public  Law  105- 
244,  20U.S.C.  1153. 

Special  Requirements:  Each  nonprofit 
educational  organization  awarded  a 
grant  under  this  program  must  enter 
into  an  agreement  with  the  Department. 
Each  agreement  must  require  the 
organization — 

(1)  To  establish  a  facility  to  house, 
display,  and  interpret  the  artifacts 
related  to  the  history  of  the 
Underground  Railroad,  and  to  make  the 
interpretive  efforts  available  to 


institutions  of  higher  education  that 
award  a  baccalaureate  or  graduate 
degree: 

(2)  To  demonstrate  substantial  private 
support  for  the  facility  through  the 
implementation  of  a  public-private 
partnership  between  a  State  or  local 
public  entity  and  a  private  partnership 
between  a  State  or  local  public  entity 
and  a  private  entity  for  the  support  of 
the  facility.  The  private  entity  must 
provide  matching  funds  for  the  support 
of  the  facility  in  an  amount  equal  to  4 
times  the  amount  of  the  contribution  of 
the  State  or  local  public  entity,  except 
that  not  more  than  20  percent  of  the 
matching  funds  may  be  provided  by  the 
Federal  Government; 

(3)  To  create  an  endowment  to  fund 
any  and  all  shortfalls  in  the  costs  of  the 
on-going  operations  of  the  facility; 

(4)  To  establish  a  network  of  satellite 
centers  throughout  the  United  States  to 
help  disseminate  information  regarding 
the  Underground  Railroad  throughout 
the  United  States,  if  these  satellite 
centers  raise  80  percent  of  the  funds 
required  to  establish  the  satellite  centers 
from  non-Federal  public  and  private 
sources: 

(5)  To  establish  the  capability  to 
electronically  link  the  facility  with  other 
local  and  regional  facilities  that  have 
collections  and  programs  that  interpret 
the  history  of  the  Underground 
Railroad;  and 

(6)  To  submit,  for  each  fiscal  year  for 
which  the  organization  receives  funding 
under  this  program,  a  report  to  the 
Department  that  contains — 

(a)  A  description  of  the  program  and 
activities  supported  by  the  funding. 

(b)  The  audited  financial  statement  of 
the  organization  for  the  preceding  fiscal 
year;  A  plan  for  the  programs  and 
activities  to  be  supported  by  the 
funding,  as  the  Secretary  may  require; 
and 

(c)  A  plan  for  the  programs  and 
activities  to  be  supported  by  the 
funding,  as  the  Secretary  may  require; 
and 

(d)  An  evaluation  of  the  programs  and 
activities  supported  by  the  funding,  as 
the  Secretary  may  require. 

Selection  Criteria 

We  will  use  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

The  maximum  score  for  all  of  these 
criteria  is  100  points. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses. 

Your  grant  application  must  carefully 
address  each  of  the  selection  criteria 
and  describe  your  efforts  to  these  areas 
in  detail. 


(1)  Overall  Concept  (20  points) 

How  well  the  facility  supported  by 
the  proposed  grant  would  effectively 
house,  display,  and  interpret  artifacts 
related  to  the  history  of  the 
Underground  Railroad  and  make  the 
interpretive  efforts  available  to 
institutions  of  higher  education  that 
award  a  baccalaureate  or  graduate 
degree. 

(2)  Public-Private  Support  (20  points) 

How  well  the  applicant  organization 
demonstrates  substantial  private 
support  for  the  facility  through  the 
implementation  of  a  pubic-private 
partnership  between  a  State  or  local 
public  entity  and  a  private  entity  for  the 
support  of  the  facility.  The  private 
entity  must  provide  matching  funds  for 
the  support  of  the  facility  in  an  amount 
equal  to  4  times  the  amount  of  the 
contribution  of  the  State  or  local  public 
entity,  except  that  not  more  than  20 
percent  of  the  matching  funds  may  be 
provided  by  the  Federal  Government. 

(3)  Endowment  (5  points) 

How  well  the  applicant  organization 
addresses  the  requirement  to  create  an 
endowment  to  fund  any  and  all 
shortfalls  in  the  costs  of  the  on-going 
operations  of  the  facility. 

(4)  Satellite  Centers  (10  points) 

How  well  the  applicant  organization 
addresses  the  requirement  to  establish  a 
network  of  satellite  centers  throughout 
the  United  States  to  disseminate 
information  regarding  the  Underground 
Railroad  and  demonstrates  the  ability  to 
raise  80  percent  of  the  funds  required 
from  non-Federal  public  and  private 
sources. 

(5)  Electronic  Link  (10  points) 

How  well  the  applicant  Organization 
addresses  the  requirement  to  establish 
the  capability  to  electronically  link  the 
facility  with  other  local  and  regional 
facilities  that  have  collections  and 
programs  which  interpret  the  history  of 
the  Underground  Railroad. 

(6)  Quality  of  Program  Personnel  (10 
points) 

The  Secretary  considers  the  quality  of 
the  personnel  who  will  carry  out  the 
proposed  program.  In  determining  the 
quality  of  project  persormel,  the 
Secretary  considers  the  following: 

(a)  The  qualifications,  including 
relevant  training  and  experience  of  key 
persormel.  (5  points) 

fb)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color. 
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national  origin,  gender,  age,  or  diability. 

(5  points) 

(71  Quality  of  Management  Plan  115 
pointsi 

The  Secretan,'  considers  the  quality  of 
the  management  plan  for  the  proposed 
grant  program.  In  determining  the 
quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  following: 

(a)  The  adequacy  of  the  managment 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks.  (5  points) 

(b)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project.  (5  points) 

(c)  How  the  applicant  will  ensure  that 
a  diversity  of  perspective  are  brought  to 
bear  in  the  operation  of  the  proposed 
project.  (5  points) 

(8)  Quality  of  Project  Evaluation  (10 
points) 

The  Secretar\'  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  program.  In  determining  the 
quality  of  the  evaluation,  the  Secretar\' 
considers  the  following; 

(a)  The  extent  to  which  the  methods 
of  evaluations  are  thorough,  feasible, 
and  appropriate  to  the  goals,  objectives, 
and  outcomes  of  the  proposed  project. 
(7  points) 

(b)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings.  (3  points) 

Application  Requirements  (Project 
Narrative): 

An  application  submitted  for  funding 
under  this  program  must  include — 

(1)  The  name,  address,  and  web  site 
address,  if  any,  of  the  nonprofit 
educational  organization  seeking  to 
participate,  and  the  name,  title,  mailing 
and  e-mail  address,  and  telephone 
number  of  a  contact  person  for  the 
organization. 

(2)  A  description  of  the  facility  that 
will  be  used  to  house,  display,  and 
interpret  the  artifacts  related  to  the 
history  of  the  Underground  Railroad 
and  to  make  the  interpretive  efforts 
available  to  institutions  of  higher 
education  that  award  a  baccalaureate  or 
graduate  degree. 

(3)  A  description  of  the  substantial 
private  support  for  the  facility  through 
the  implementation  of  a  public-private 
partnership  between  a  State  or  local 
pubic  entity  and  a  private  entity  for  the 
support  of  the  facility  and 


documentation  that  these  entities  will 
provide  matching  funds  as  required  in 
section  841(b)(2)  of  the  Higher 
Education  Amendments  of  1998. 

(4)  A  description  of  how  the 
endowment  will  be  created  to  fund  any 
and  all  shortfalls  in  the  costs  of  the  on- 
going operations  of  the  facility  and 
expected  sources  of  these  funds. 

(5)  A  statement  as  to  whether  the 
applicant  organization  intends  to 
establish  a  network  of  satellite  centers 
throughout  the  United  States  and  help 
disseminate  information  regarding  the 
Underground  Railroad  throughout  the 
United  States.  If  the  applicant's 
organization  does  intend  to  establish  a 
network,  the  applicant  must  describe 
the  network  and  document  how  the 
satellite  centers  will  raise  80  percent  of 
the  funds  required  from  non-Federal 
public  and  private  sources. 

(6)  A  detailed  description  of  how  the 
applicant  intends  to  electronically  link 
the  facility  with  other  local  and  regional 
facilities  that  have  collections  and 
programs  which  interpret  the  history  of 
the  Underground  Railroad,  including  a 
li.sting  of  the  facilities  the  applicant 
intends  to  include. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  Executive 
Order  12372  (Intergovernmental  Review 
of  Federal  Programs)  and  the  regulations 
in  34  CFR  part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  comply  with,  the  States 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 
immediately  contact  the  SPOC  for  each 
one  of  those  States  and  follow  the 
procedures  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
SPOC.  see  the  latest  official  SPOC  list 
on  the  Web  site  of  the  Office  of 
Management  and  Budget  at  the 
following  address:  http:// 
wym-.whitehouse.gov/omb/grants/ 
spoc.html. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 


Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
SPOC  and  any  comments  from  State, 
areawide.  regional,  and  local  entities 
must  be  mailed  or  hand-delixnrcd  by  the 
date  indicated  in  this  application  notice 
to  the  following  address;  The  Secretary. 
E.O.  12372-CFDA#  U.S.  Department  of 
Education,  Room  7E200.  400  Manland 
Avenue,  SW.,  Washington.  DC  20202- 
0125. 

We  will  determine  proof  of  mailing 
under  34  CFR  75.102  (Deadline  date  for 
applications).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  an 
applicant  submits  its  completed 
application.  Do  not  send  applications  to 
the  above  address 

Application  Instructions  and  Forms 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  notice  to 
applicants  regarding  compliance  with 
section  427  of  the  General  Education 
Provisions  Act,  and  various  assurances 
and  certifications.  Please  organize  the 
parts  and  additional  materials  in  the 
following  order; 

To  applv  for  an  award  under  this 
program  competition,  your  application 
must  include  the  following  parts: 

1   Application  for  Federal  Assistance 
(ED  Form  424  (Exp.  11/30/2004))  and 
instructions  and  definition 

2.  Budget  Information'Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

3  Budget  Narrative. 

4.  Project  Narrative — Applicants 
should  submit  a  narrative  that  addresses 
the  elements  described  in  this  notice 
under  "Application  Requirements". 

5.  Assurances  and  Certifications, 

a.  Assurances — Non  Construction 
Programs  (Standard  Form  424B)  (Rev. 
7-97) 

b.  Certification  regarding  Lobbying. 
Debarment.  Suspension,  and  Other 
Responsibilitv  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
12/98)  and  instructions. 

c.  Certification  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 

< Transactions  (ED  80-0014.  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7-97))  and 
instructions. 

You  may  submit  information  on  a 
photocopy  of  the  application  and  budget 
forms,  the  assurances  and  the 
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certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signature.  We  will  not  award  a  grant 
unless  we  have  received  a  completed 
application  form. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOfl  FURTHER  INFORMATION 
CONTACT.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
this  application  notice. 

Electronic  Access  To  This  Dociunents 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
text  at  the  following  site:  www.ed.gov/ 
FIPSE. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

FOR  FURTHER  INFORMATION  CONTACT:  [ay 
Donahue,  U.S.  Department  of  Education. 
8th  Floor,  1990  K  Street,  NW. 
Washington,  DC  20006-8544. 
Telephone:  (202)  502-7507  or  via 
Internet:  Jay.Donahue@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Ser\'ices 
(FIRS) at  1-800-877-8339. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Procedure  Act  (EDGAR)  (34  CFR  75,102). 
Under  the  Administrative  Procedure  .\ct  (.5 
U.S.C.  553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 


Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2002,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Underground 
Railroad  Educational  and  Cultural 
Program— CFDA  No.  84.345A  is  one  of 
the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Underground  Railroad  Educational 
and  Cultural  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps. 

1.  Print  Ed  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date.  You  my  access  the 
electronic  grant  application  for  the 
Underground  Railroad  Educational  and 
Cultural  Program  at:  http://e- 
grants.ed.gov. 


We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(A)  //  You  Send  Your  Application  by 
Mail: 

You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date.  Mail  your  application 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  No.  84.345A,  7th  &  D  Streets,  SW, 
Room  3633,  Regional  Office  Building  3, 
Washington,  DC  20202^725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark: 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(B)  //  You  Deliver  Your  Application  by 
Hand: 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date.  Deliver  your  application 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  No.  84.345A,  7th  &  D  Streets,  SW, 
Room  3633,  Regional  Office  Building  3, 
Washington,  DC  20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Satiirdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(C)  If  You  Submit  Your  Application 
Electronically: 

You  must  submit  your  grant 
application  through  the  Internet  using 
the  software  provided  on  the  e-Grants 
Web  site  [http://e-grants.ed.gov)  by  4:30 
p.m.  (Washington,  DC  time)  on  the 
deadline  date. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6  a.m.  until  12 
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midnight  (Washington,  DC  time) 
Monday-Friday  and  6  a.m.  until  7  p.m. 
Saturdays.  The  system  is  unavailable  on 
the  second  Saturday  of  every  month. 
Sundays,  and  Federal  holidays.  Please 
note  that  on  Wednesdays  the  Web  site 
is  closed  for  maintenance  at  7  p.m. 
(Washington.  DC  time). 
Notes: 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  you 
should  check  with  your  local  post 
office. 

(2)  If  you  send  your  application  by 
mail  or  if  you  or  your  courier  deliver  it 
bv  hand,  the  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  you.  If  you  do  not 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
mailing  the  application,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9493. 

(3)  If  vour  application  is  late,  we  will 
notify  vou  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and-if  not  provided  by  the  Department- 
in  Item  4  of  the  Application  for  Federal 
Education  Assistance  (ED  424  (exp.  11/ 
30/2004))  the  CFDA  number-and  suffix 
letter,  if  any-of  the  competition  under 
which  you  are  submitting  your 
application. 

(5)  If  you  submit  your  application 
through  the  Internet  via  the  e-Grants 
Web  site,  you  will  receive  an  automatic 
acknowledgment  when  we  receive  your 
application. 


Parity  Guidelines  Between  Paper  and 
Electronic  Applications 

In  FY  2002,  the  U.  S,  Department  of 
Education  is  continuing  to  expand  the 
pilot  project,  which  began  in  FY  2000. 
which  allows  applicants  to  use  an 
Internet-based  electronic  system  for 
submitting  applications.  This 
competition  is  among  those  that  have  an 
electronic  submission  option  available 
to  all  applicants.  The  svstem.  called  e- 
APPLICATION,  formerly  e-GAPS 
(Electronic  Grant  Application  System). 
allows  an  applicant  to  submit  a  grant 
application  to  us  electronically,  using  a 
current  version  of  the  applicants 
Internet  browser.  To  see  e- 
APPLICATION  visit  the  following 
address:  http://e-grants.ed.gov. 

Users  of  e- APPLICATION,  a  data 
driven  system,  will  be  entering  data  on- 
line while  completing  their 
applications.  This  will  be  more 
interactive  than  just  e-mailing  a  soft 
copv  of  a  grant  application  to  us.  If  you 
participate  in  this  voluntan,'  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  go  into  a  database  and  ultimately 
will  be  accessible  in  electronic  form  to 
our  reviewers. 

This  pilot  project  continues  the 
Department's  transition  to  an  electronic 
grant  award  process.  In  addition  to  e- 
APPLICATION,  the  Department  plans  to 
expand  the  number  of  discretionary 
programs  using  the  electronic  peer  view 
(e-READER)  system  and  to  increase  the 
participation  of  discretionary  programs 
offering  grantees  the  use  of  the 


electronic  annual  performanf:p  reporting 
(e-REPORTS)  system  To  help  ensure 
parity  and  a  similar  look  between 
electronic  and  paper  copies  of  grant 
dpplic:ation.s,  we  are  asking  ea(  h 
applicant  that  submits  a  paper 
application  to  adhere  to  the  following 
guidelines: 

•  Submit  your  application  on  SVz"  by 
11" paper 

•  Leave  a  1-inch  margin  on  all  sides 

•  Use  consistent  font  throughout  vour 
document.  You  may  also  use  boldface 
type,  underlining,  and  italics.  However, 
please  do  not  use  colored  te.xt 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures, 

•  For  the  narrative  component,  \our 
application  should  consist  of  the 
number  and  text  of  each  selection 
criterion  followed  by  the  narrative  The 
text  of  the  selection  criterion,  if 
included,  does  not  count  against  any 
page  limitation. 

•  Place  a  page  number  at  the  bottom 
right  of  each  page  beginning  with  1:  and 
number  your  pages  consecutively 
throughout  your  document. 

Program  Authority:  Section  841  of  the 
Higher  Edut  ation  Amendments  of  1998.  Pub. 
L,  10.=>-244.  20U,S,C,  1153, 

Dated:  April  22,  2002 
Sally  L.  Stroup, 

Assistant  Sf'rrf'tar\    Office  of  Postsecondary 

Ediirntion 

BILUNG  CODE  4001-01 -P 
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Appendix 

0MB  Control  No.  1890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that  applies  to 
applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  Amenca's  Schools  Act 
of  1994  (Public  Law  (PL.)  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program  ALL  APPLICANTS  FOR 
NEW  AWARDS  MUST  INCLUDE 

INFORMATION  IN  THEIR  APPLICATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  descnption  only  for  projects 
or  activities  that  it  cames  out  with  funds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  descnption  m  their 
applications  to  the  State  for  fiindmg.  The  State  would 
be  responsible  for  ensunng  that  the  school  distnct  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  mclude  in  its  application  a 
description  of  the  steps  the  applicant  proposes  to  take  to 
ensure  equitable  access  to,  and  participation  in.  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficianes  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstaiKes,  you 
should  determme  whether  these  or  other  bamers  may 
prevent  your  smdents,  teachers,  etc.  from  such  access  or 
participation  in,  the  Federally-funded  project  or 
activity.  The  description  ui  your  application  of  steps  to 
be  taken  to  overcome  these  bamers  need  not  be 
lengthy;    you   may   provide    a    clear   and    succinct 


description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances.  In  addition, 
the  information  nay  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to  ensure 
that,  in  designing  their  projects,  applicants  for  Federal 
fiinds  address  equity  concerns  that  may  affect  the  ability 
of  certain  potential  beneficiaries  to  fiiUy  participate  in 
the  project  and  to  achieve  to  high  standards.  Consistent 
with  program  requirements  and  its  approved 
application,  an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it  identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

( 1 )  An  applicant  that  proposes  to  carry  out  an  adult 
bteracy  project  serving,  among  others,  adults  with 
limited  English  proficiency,  might  describe  in  its 
appUcation  how  it  intends  to  distribute  a  brochure 
about  die  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materiab  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model 
science  program  for  secondary  students  and  is 
concerned  that  girls  may  be  less  likely  than  boys  to 
enroll  in  the  course,  might  indicate  how  it  intends 
to  conduct  "outreach"  efforts  to  girls,  to  encourage 
their  enrolhnent. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  f>ersons  are  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  0MB  control  number.  The  valid  0MB  control  number  for  this  information 
collection  is  1890-00(17.  The  tune  required  to  complete  this  information  collection  is  estimated  to  average  1 .5  hours  per 
response,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  the  data  needed,  and  complete 
and  review  the  information  collection.  If  you  have  anyconmientsconcerningtheaccuracy  of  thetimeestimate(s)or 
suggestions  for  improving  this  form,  please  write  to:  Duector,  Grants  Policy  and  Oversight  Staff,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW  (Room  3652,  GSA  Regional  Office  Building  No.  3).  Washington,  DC  20202- 
4248. 
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Application    for    Federal 
Education  A  ssistance    (ED  424) 


us  Department  of  EOucation 


F  orm  Approv« 

0MB  Mo   1875-C'06 

tup  ■r3Cy?C10» 


Applicant  Information 


1.  Name  and  Address 
Legal  Name: 

Address:         


Organizational  Unit 


City 

r 

2.  Applicant's  D-U-N-S  Number  ^ 

3.  Applicant's  T-l-N         I      ''! 
4   Catalog  of  Federal  [Domestic  Assistance  #    8     4| 

Title: 


State  County 

6    Novice  Applicant  Yes 


ZIP  Code   •   4 


No 


m 


7    Is  the  applicant  delinquent  on  any  Federal  deW 
(It  "Yes.    attach  an  explanation  ) 


Yes 


Nto 


8    Type  of  Applicant  (Enter  appropriate  letter  m  the  tx)x  ) 


5   Project  Director: 
Address 

City 
Tel  #: 


State 
Fax# 


ZIP  Code  ♦  4 


E-Mail  Address: 


A  State 

B  Local 

C  Special  Distnci 

D  Indian  Tntw 

E  Individual 

f  Independent  School 
District 


G  Public  College  Of  Unversity 

H  Private  Non-Profit  College  Of  Un'verjity 

I  Nofi-Pro'i!  Organization 

J  Private  Profit-Making  Organizaiior 

K  Other  (Specify): 


Application  Information 


9    TypeofSutxnission: 
— PreApplication 

1 j  Construction 

I !  Non-Construction 


—Application 

I — 

; Construction 

.:  Non-Construction 


12    Are  any  research  activities  involving  human  subjects  planned  at  any  time 
during  the  proposed  project  period'' 


D 


Yes  (Go  to  12a) 


No  (Goto  Item  13  ) 


10.  Is  application  subject  to  review  by  Executive  Order  1 2372  process? 

L Yes  (Date  made  available  to  the  Executive  Order  12372 

-process  for  review) : 

LJ  No  (If  "No,"  check  appropriate  box  below.) 

I ^Program  is  not  covered  by  E.O  12372. 

L^  Program  has  not  been  selected  by  State  for  review. 


1 2a    Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations'' 

I :     Yes  (Provide  Exemption(s)  *) 

I     I     No  (Provide Assurance*): 


[13.  Descriptive  Title  of  Applicant  s  Project: 


Start  Date: 


End  Date: 


11.  Proposed  Project  Dates: 


Estimated  FLinding 


14a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.   Program  Income 


g.  TOTAL 


00 


00 


00 


,00 


J50 
00 


Authorized  Representative  information 


15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  ttiispreapplicatiofVapplication  are  true  and 
correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded 


a.  Authorized  Representative  (Please  type  or  print  name  clearly  ) 


b.  Tide 


c,  Tel.#:. 


Fm»: 


d.  E-Mail  Address; 


T" 


e.  Signature  of  Authorized  Representative 


I  Date 
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Instructions  for  ED  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  assis- 
tance activity. 

2.  D-U-N-S  Number.  Enter  the  applicants  D-U-N-SNum«)er.  If  your 
organization  docs  not  have  a  D-U-N-S  Number,  you  can  otjtain  the  num- 
ber by  calling  1  -800-333-0505  or  by  completing  a  D-U-N-S  Number 
RequestForm.  TheformcanbeoWainedviathelntemetatthefollowing 
URL:  http://www.dnb  com 

3.  Tax  I  derrtification  Number  Enter  the  taxpayers  identification  number 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
and  the  application  pacicage 

5.  Project  Director  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6  Novice  Applicant.  Check  "  Yes "  or  "No"  only  if  assistance  is  being 
requested  under  a  program  ttiat  gives  special  corrsideration  to  novice  ap- 
plicants. Otherwise,  leave  blank 

Check  "Yes"  if  you  meet  the  requirements  for  novk»  applicants  specified 
In  the  regulations  in  34  CFR  75  225  and  included  on  the  attached  page 
entitled  "Definitwns  for  Form  ED  424"  By  checking  "Yes"  the  applkant 
certifies  ttiat  it  meets  these  novice  applicant  requirements.  Check"No"if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency  Check  Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  auhorized 
representative  Categoriesof  debt  include  delinquentaudit  disallowances, 
loans  and  taxes. )  Otherwise,  check "  No, ' 

I  8.     Type  of  Applicant,  Enter  the  appropriate  letter  in  the  box  provided. 

9.     TypeofSutjmission.  See  "Definitions  for  Form  ED  424"  attached. 

10  Executive  Order  12372  See  "Definitions  for  Form  ED  424  "attached. 
Check  "Yes"  if  the  application  is  sut))ect  to  review  by  E  0  12372.  Also, 
please  enter  the  month,  day  and  four  (4)  digit  year  (eg,,  12/12/2001) 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 
digit  year  (e.g..  12/12/2001). 

12.  Human  Subjects  Research  (Seel  A  "Definitions"  in  attached  page 
entitled  "Definitwns  for  Form  ED  424  ") 

If  Not  Human  Subjects  Research  Check  "No"  if  research  activities 
involving  human  subjects  are  not  planned  at  any  time  during  the  proposed 
prtyect  period.  The  remaining  parts  of  Item  12  are  then  not  applicable. 

If  Human  SubJecU  Research  Check  "Yes"  if  research  activities  in- 
volving human  sut>jects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 
site  or  collaborating  institution.  Check  "Yes"  even  if  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (See  I  .B. 
"Exemptions'  in  attached  page  entitled  Definitions  for  Form  ED  424") 

12a.  If  Human  Subjects  Research  is  Exempt  from  the  Human  Sut)Jects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  IB,  "Exemptions,"  In  addition,  follow  the  Instnxtkxis  in  II.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitwns 
for  Form  ED  424."  Insert  this  narrative  immediately  following  the  ED 
424  face  page. 


12a.  If  Human  Sut]jects  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations,  Check"No"ifsomeoralloftheplannedresearch 
activities  are  covered  (not  exempt).  In  addition,  follow  the  instnxnions 
in  MB.  "Nonexempt  Research  Narrative"  in  the  page  entitled  "Defini- 
trans  for  Fomi  ED  424."  Insert  this  nanative  immediately  folkiwing  the 
ED  424  face  page. 

12a.  Human  Sutijects  Assurance  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Protections  (CHRP).  U.S.  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity Insert  the  number  in  the  space  provided.  If  the  applicant  does  not 
have  an  approved  assurance  on  file  with  OHRP.  enter  "None."  In  this 
case,  the  applicant,  by  signature  on  the  face  page,  is  declaring  thM  it  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  subjects 
assurance  upon  request  by  the  designated  ED  official.  Iftheapplwation 
is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  about  Institutional  Review  Board  Approval,  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plication. However,  if  an  application  that  involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  obtain  and  send  the  certifica- 
tion to  ED  within  30  days  after  the  formal  request. 

13  Project  Title.  Enter  a  brief  descriptive  title  of  the  project  Ifmorethan 
one  program  is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g..  construction  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preapplications.  use  a  sepa- 
rate sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  Ifboth  basic  and  supplemental  amouils  are  inckxled,sh(Mf 
breakdown  on  an  attached  sheet.  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative  must  be  on  file  in  the  applkrant's 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  ad- 
dress of  the  authorized  representative.  Also,  in  item  1 5e,  please  enter 
the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  date 
signed  fiekl. 


Paperwork  Burden  Statement,  According  to  the  Papenwork  Reduction 
Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  0MB  control  number.  The  valid  OMB 
control  number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collectMn  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  time  to  review  instructions, 
search  existing  dau  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education.  \Abshington.  DC,  20202- 
4651 ,  If  you  have  comments  or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form  write  directly  to:  Joyce  I .  Mays,  Ap- 
plication Control  Center.  US.  Department  of  Education.  7th  and  D  Streets, 
S.W.  ROB-3.  Room  3633.  Washington.  DC.  20202-4725. 
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Definitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
from  ED  that— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seeks  funding; 

Has  never  been  a  member  of  a  group  application,  submitted 
in  accordance  with  34  CFR  75.1 27-75.129,  that  received  a 
grant  under  the  program  from  which  It  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the  end  of  the  grant's 
project  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  In  accordance  with  34 
CFR  75.1 27-75.1 29,  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above. 

Type  of  Submission.  "Construction"  includes  constmction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  initial  equipment  of  any  such  buildings,  or  any 
combination  of  such  activities  (including  architects'  fees  and  the  cost 
of  acquisition  of  land).  "Construction"  also  includes  remodeling  to 
meet  standards,  remodeling  designed  to  conserve  energy,  renovation 
or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragraph,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures or  structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  12372.  The  purpose  of  Executive  Order  1 2372  Is 
to  foster  an  intergovernmental  partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  financial  assistance  and  direct  Federal  de- 
velopment. The  application  notice,  as  published  in  the  Federal  Reg- 
ister, Informs  the  applicant  as  to  whether  the  program  is  subject  to 
the  requirements  of  E.0. 1 2372.  In  addition,  the  application  package 
contains  information  on  the  State  Single  Point  of  Contact.  Ah  appli- 
cant Is  still  el  igible  to  apply  for  a  grant  or  grants  even  If  its  respective 
State,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Point  of  Contact.  For  additional  Information  on  E.O.  12372  go  to 
http://www.cfda.gov/public/eo1 2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

I.   Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  Involves  human  subjects  If  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


— Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigation,  including  research  development  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generalizable  knowledge  " 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  whether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities 

— Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  {whether  professional  or  student)  conduaing 
research  obtains  (1)  data  through  intervention  or  interaction  with 
the  Individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment,  as  might 
occur  when  a  new  Instructional  technique  is  tested,  or  by  commu- 
nicating or  interacting  with  the  Individual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  subject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
Individual  (the  identity  of  the  subjea  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  Is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  m  which  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing place,  and  Information  which  has  been  provided  for  specific  pur- 
poses by  an  individual  and  which  the  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record)  ] 

B.  Exemptions, 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  In  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations; 

(1)  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
instructional  techniques,  curricula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior,  unless:  (a)  information  ob- 
tained Is  recorded  in  such  a  manner  that  human  subjects  can  be  iden- 
tified, directly  or  through  Identifiers  linked  to  the  subjects,  and  (b) 
any  disclosure  of  the  human  subjects '  responses  outside  the  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  financial  standing,  employability, 
or  reputation.  If  the  subjects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  when  the  invesligator(s)  do  not  participate  in  the 
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activities  being  observed.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  involves  observa- 
tion of  public  behavior  and  the  investigator(s)  participate  in  the 
activities  being  observed.  [Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  or  jurisdiction  in 
which  the  research  will  be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  publ  ic  behavior  that  is  not  exempt  under  sec- 
lion  (2)  above,  if  the  human  subjects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathological  specimens,  or  diagnostic  specimens,  if 
these  sources  are  publicly  available  or  if  the  information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  otherwise  examine:  (a)  public  benefit 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  changes  in  or  alternatives 
to  those  programs  or  procedures:  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  qual  ity  evaluation  and  consumer  acceptarKe  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  that  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

It.   Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424.  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  nan-ative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
numbers(s),  provide  the  "exempt  research"  narrative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  ttw  designated  exemption(s)  are  appropriate.  The  narrative  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked "  No"  for  item  1 2a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  narrative  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  section 
of  the  application,  be  succinct. 


(1)  Human  Subjects  Involvement  and  Characteristics:  Provide  a 
detai  led  description  of  the  proposed  involvement  of  human  subjects. 
Describe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  the  criteria 
for  inclusion  or  exclusion  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  wonien,  prisoners,  institutionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  subjects  in  the 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obtained  specifically  for  research  purposes  or  whether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  information  to  be  pro- 
vided to  prospective  subjects,  and  the  method  of  documenting  con- 
sent. State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  ttie  subjects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reasonable 
in  relation  to  the  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 
result. 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects  will 
take  place  at  collaborating  site(s)  or  other  performance  site(s),  name 
the  sites  and  briefly  describe  their  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  the  Pro- 
tection of  Human  Subjects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects  in  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington, D.C.  20202-4248,  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  Subjects  in 
Research  Web  Site  at  http://www.ed.gov/offices/OCFO/ 
hunriansub.html 
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Public  reporting  burden  for  this  collection  of  rnformation  is  estinnated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviev>flng  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  infomiation,  including  suggestions  for  reducing  this  burden,  to  the  US.  Department  of 
Education,  information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washingtoh  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 


contribution  for  each  applicable  budget  category. 


This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  {a)-(e);  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

.  Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 


Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Infonnation 

Pav  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense, 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 


Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathenng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papervrark  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant: 

1 .  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  pnjject  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  arid 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gam. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  7. 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  ment  systems  for  programs  funded  under 

one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F).    . 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 

or    national    origin;    (b)    Title    IX    of    the    Education  8. 

Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps:  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  thp  requirements  of  any  other 
nondiscrimination  statute(s)  which  nr^y  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C,  §§327- 
333),  regarding  latxjr  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  confol  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetiands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  virith  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Speaes  Act  of  1973,  as  amended  (PL.  93- 
205). 


12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  use.  §§1271  et  seq  )  related  to  protecting 
components  or  potential  comp)onents  of  the  national 
wild  and  scenic  nvers  system. 

13.  Will  assist  the  awarding  agency  in  assunng  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U  S  C  §470)  EO  11593 
(identification  and  protection  of  histonc  properties)  and 
the  Archaeological  and  Histonc  Preservation  Act  of 
1974  (16  use  §§469a-l  et  seq  ) 

14.  Will  comply  with  PL,  93-348  regarding  the  protection  of 
human  subjects  involved  m  research,  development,  and 
related  activities  supported  t>y  this  award  of  assistance 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U  SC  §§2131  et 
seq.)  pertainir>g  to  the  care  handling,  and  treatment  of 
warm  bkxjded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistarrce. 

16  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  USC  §§4801  et  seq)  which 
prohibits  the  use  of  lead-based  paint  m  construction  or 
rehabilitation  of  residence  stixictures 

17  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Sngle  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No  A-133 
"Audits  of  States,  Local  Govemments,  and  Non-Profit 
Organizations " 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  polictes 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  ated  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  t)efore  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Dmg-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

f 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entenng  into  a 
grant  or  cooperative  agreement  over  $100,000.  as  defined  at 
34  CFR  Part  82.  Sections  82.105  and  82.110,  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  emptoyee  of  a  Member  of  Congress  m  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  urxlersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactiorra.  as  defined  at 
34  CFR  Part  85.  Sectrons  85.105  and  85.110— 

A  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  deban-ed,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  age(x:y: 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offer^se  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  othenwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and  • 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dojg-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  empk)yees  for 
violatk}n  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-ft-ee  awareness  program  to 
Inform  empkiyees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  polk^  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  vk)lations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  In 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  tenns  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violatton  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction    Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue.  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  numt)er(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  dnjg 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b),  (c),  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Perfomiance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85  610- 

A.  As  a  condition  of  the  grant.  I  certify  that  I  will  not  engage  m  the 
unlawful  manufacture,  distnbution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  cnminal  drug  offense  resulting  from  a 
violation  occumng  dunng  the  conduct  of  any  grant  activity,  I  wili 
report  the  conviction,  in  wnting,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff. 
Department  of  Education,  400  Maryland  Avenue.  S  W  (Room 
3652,  GSA  Regional  Office  Building  No  3).  Washington,  DC 
20202-4248.   Notice  shall  include  the  identification  number<s)  of 
each  affected  grant 


Check  □  if  there  are  wortiplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


Tbis  certificatkxi  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.110. 


Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
partictpant  is  providing  the  certification  set  out  tielow 

2.  The  certification  in  this  clause  is  a  matenal  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  lower  tier  participant 
kfHjwingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tion was  erroneous  wtien  sutxnitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  "debarred,"  "suspended," 
TneligiWe,"  "lower  tier  covered  transaction,"  "participant," "  person," 
'primary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarily 
exduded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  sutxnitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  shaH  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated. 


6  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  'Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary  Exclusion-Lower 
Tier  Covered  Transactions,"  without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations  for  lower  tier  covered 
transactions. 

7  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligit>le,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  Knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  ellgibJIity  of  its  principals.  Each  participant  may  but  is 
not  required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
cartificatton  required  by  this  dause.  The  knowledge  and  information  of 
a  partkapant  is  not  required  to  exceed  that  whk:h  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

9.  Except  for  transactkms  authorized  under  paragraph  5  of  these 
instructkjns,  if  a  partk:ipant  in  a  covered  transactk>n  knowingly  enters 
into  a  tower  tier  covered  transactton  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  exduded  from  partk:tpatton  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transaction 
originated  may  pursue  available  remedies,  induding  suspenston  and/or 
debarment. 


Certification 

(1)  The  prospective  tower  tier  partkapant  certifies,  by  submisston  of  this  proposal,  that  neither  H  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  debamient,  declared  ineligible,  or  voluntarily  exduded  from  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  partkapant  is  unable  to  certify  to  any  of  the  statements  in  this  certificalion,  such  prospective  partidpant  shaH 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 


PRyAWARD  NUMBER  ANDA3R  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


-DATE 


ED  80-0014.  9/90  (Replaces  GCS-009  (REV  12788),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  US  C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  0MB 
0348-0046 


1.  Type  of  Federal  Action: 

'    \  a.  contract 
—  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

' b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prim*  □  Subawarde* 

Tier  ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Numt>er,  if  known: 


3.  Report  Type: 

a  initial  filing 
—  b  matenal  change 
For  Material  Change  Only: 

year quarter 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District, 


if  known ; 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known : 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individual,  last  name,  first  name.  Ml): 


11. 


Infocmation  rwjuesteO  mrougti  Ihis  fonn  «  »jttxx««0  by  HO*  31  US  C  section 
1352  Thi»  dwdosm  d  lobbying  •etivrtwf  fs  a  m«l»r»l  /»pr»«»m»lion  at  faa 
upon  wtiicft  relianc*  was  placed  by  the  tier  above  when  ma  transaction  was  made 
Of  entered  nto  This  dwctoeura  •  required  putsuam  lo  31  US  C  1352  This 
mfofination  will  be  raported  lo  the  Congress  semi-ennually  and  wil  be  avertable  tor 
puMw  inspection.  Any  person  who  fails  to  tile  the  required  disclosure  shall  be 
suliiao  to  a  owl  penally  o(  not  less  that  $10,000  and  not  more  than  $100,000  for 
each  suchfaiUe 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No  10a) 
(last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date 


iS^^^afcM^ 


Authorized  for  Local  ReproOuction 
Standaitl  Form  LLL  (Rev  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardeeor  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U  S  C.  section  1352  The  filing  of  a  form  is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobbying  entity  tor  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Completeall  items  that  apply  for  both  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 


1    Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occun^ed  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  appropriate  classification 
of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee 
of  the  prime  is  the  1st  tier  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  Slate  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congresskjnal  District,  if  known 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  toan  commitment.  Include  at  least  one  organizattonaltevel  bekjw  agency  name,  if  known.  For 
example, pepartment  of  Transportatkxi,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  actkxi  (item  1 ).  If  known,  enter  the  full  Catatog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  toan  commitments. 

8.  Enter  the  most  appropriate  Federal  klentifying  number  available  for  the  Federal  actton  Wentified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number: 
Invitation  for  Bkl  (IFB)  number;  grant  announcement  number;  the  contract,  grant,  or  toan  award  number;  the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include  prefixes,  eg..  "RFP-DE-90-001  " 

9.  For  a  covered  Federal  actton  where  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/toan 
commitment  for  the  prime  entity  identified  in  item  4  or  5 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  tabbying  registrant  under  the  Lobbying  Disctosure  Act  of  1995  engaged  by  the  reporting 

entity  klentified  in  item  4  to  influence  the  covered  Federal  actkxi. 

(b)  Enter  the  full  names  of  the  individuaKs)  performing  services,  and  include  fuM  address  if  different  from  10  (a).  Enter  Last  Name,  First  Name,  and 
MMdIe  Initial  (Ml). 

1 1 .  The  certifying  offkaal  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephorw  number. 


According  to  the  Paperwork  Reductton  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  informatton  unless  it  displays  a  valkl  0MB  Control 
Number.  The  vaW  0MB  control  number  for  this  information  collectton  is  OMB  No.  0348-0046.  Public  reporting  burden  for  this  collection  of  infonnatkjn  is 
estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructkjns,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collectton  of 
informatton,  induding  suggesttons  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget,  Paperwortt  Reductton  Project  (0348-0046),  Washington 
DC  20503.  
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DEPARTME^^"  OF  THE  TREASURY 

31  CFR  Part  103 
RIN1S06-AA28 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Financiai  institutions 

agency:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasury. 
ACTION:  Interim  final  rule. 

SUMMARY:  FinCEN  is  issuing  a  series  of 
interim  final  rules  to  provide  guidance 
to  financial  institutions  concerning  the 
provision  in  the  Bank  Secrecy  Act 
(BSA).  added  by  section  352  of  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT)  Act  of  2001.  that 
requires  financial  institutions  to 
establish  anti-money  laundering 
programs.  This  interim  final  rule 
provides  that  banks,  savings 
associations,  credit  unions,  registered 
brokers  and  dealers  in  securities,  futures 
commission  merchants,  and  casinos, 
will  be  deemed  to  be  in  compliance 
with  section  352  if  they  establish  and 
maintain  anti-money  laundering 
programs  as  required  by  existing 
FinCEN  regulations,  or  their  respective 
Federal  regulator  or  self-regulatory 
organization.  The  establishment  of  anti- 
money  laundering  programs  by  money 
services  businesses,  operators  of  credit 
card  systems,  and  mutual  funds  are  the 
subject  of  separate  rules  published  in 
this  separate  part  of  this  issue  of  the 
Federal  Register.  This  rule  temporarily 
exempts,  pending  further  analysis  and 
review  by  Treasury  and  FinCEN.  all 
other  financial  institutions  (as  defined 
in  the  BSA)  from  the  requirement  in 
section  352  that  they  establish  anti- 
money  laundering  programs. 
DATES:  This  interim  final  rule  is 
effective  April  24.  2002.  Written 
comments  may  be  submitted  to  FinCEN 
on  or  before  May  29.  2002. 
ADDRESSES:  Submit  comments 
(preferably  an  original  and  four  copies) 
to  FinCEN.  P.O.  Box  39.  Vienna.  VA 
22183.  Attn:  Section  352  AMLP 
Regulations.  Comments  may  also  be 
submitted  by  electronic  mail  to 
regcominents@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text, 
"Attention:  Section  352  AMLP 
Regulations."  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m.  in  the  FinCEN  Reading  Room 
in  Washington.  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202)  354-6400  (not  a  toll-free  number). 


FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  the  Chief  Counsel  (FinCEN), 
(703)  905-3590:  Office  of  the  Assistant 
General  Counsel  for  Enforcement 
(Treasury),  (202)  622-1927:  or  the  Office 
of  the  Assistant  General  Counsel  for 
Banking  &  Finance  (Treasury),  (202) 
622-0480  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2001,  the  President 
signed  into  law  the  USA  PATRIOT  Act 
(Public  Law  107-56)  (the  Act).  Title  III 
of  the  Act  makes  a  number  of 
amendments  to  the  anti-money 
laundering  provisions  of  the  BSA, 
which  is  codified  in  subchapter  II  of 
chapter  53  of  title  31.  United  States 
Code.  These  amendments  are  intended 
to  make  it  easier  to  prevent,  detect,  and 
prosecute  international  money 
laundering  and  the  financing  of 
terrorism.  Section  352(a)  of  the  Act. 
which  becomes  effective  on  April  24. 
2002,  amended  section  5318(h)  of  the 
BSA.  As  amended,  section  5318(h)(1) 
requires  ever>'  financial  institution  to 
establish  an  anti-money  laundering 
program  that  includes,  at  a  minimum  (i) 
the  development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer:  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  programs. 

The  definition  of  "financial 
institution"  in  sections  5312(a)(2)  and 
(c)(1)  is  extremely  broad.  It  includes 
institutions  that  are  already  subject  to 
Federal  regulation  such  as  banks, 
savings  associations,  credit  unions, 
money  services  businesses  (such  as 
money  transmitters  and  currency 
exchanges),  and  registered  securities 
broker-dealers  and  futures  commission 
merchants.  The  definition  also  includes 
dealers  in  precious  metals,  stones,  or 
jewels;  pawnbrokers;  loan  or  finance 
companies;  private  bankers;  insiu-ance 
companies;  travel  agencies;  telegraph 
companies;  sellers  of  vehicles,  including 
automobiles,  airplanes,  and  boats; 
persons  engaged  in  real  estate  closings 
and  settlements;  investment  bankers; 
investment  companies;  and  commodity 
pool  operators  and  commodity  trading 
advisors  that  are  registered  or  required 
to  register  under  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  seq).  Section 
5318(h)(1)  requires  all  of  these 
businesses  to  establish  anti-money 
laundering  programs. 

Section  5318(h)(2)  authorizes 
Treasury,  after  consulting  with  the 
appropriate  Federal  functional 


regulator,'  to  prescribe  minimum 
standards  for  anti-money  laundering 
programs.  This  section  also  authorizes 
Treasury  to  exempt  from  the  application 
of  those  minimum  standards  any 
financial  institution  that  is  not  subject 
to  the  rules  implementing  the  BSA  for 
so  long  as  it  is  not  subject  to  such  rules. 
Section  352(c)  of  the  Act  directs  the 
Secretary  of  the  Treasury  to  prescribe 
regulations  by  April  24,  2002  that 
"consider  the  extent  to  which  [the 
requirements  of  section  5318(h)(1)]  are 
conunensurate  with  the  size,  location, 
and  activities"  of  finemcial  institutions. 
BSA  section  5318(a)(6)  provides  that  the 
Secretary  may  exempt  any  financial 
institution  from  any  BSA  statutory 
requirement.  Taken  together,  these 
provisions  authorize  the  issuance  of 
regulations  that  may  prescribe  different 
requirements  for  anti-money  laundering 
programs  under,  and  that  may  exempt 
certain  financial  institutions  from  the 
requirements  of,  section  5318(h)(1). 

Accordingly,  and  as  described  below, 
this  interim  final  rule  prescribes  anti- 
money  laundering  program 
requirements  for  banks,  savings 
associations,  registered  brokers  and 
dealers  in  securities,  futures 
commission  merchants,  and  casinos. 
The  establishment  of  anti-money 
laundering  programs  by  money  services 
businesses,  operators  of  credit  card 
systems,  and  mutual  funds  are  the 
subject  of  interim  final  rules  published 
in  this  separate  part  of  this  issue  of  the 
Federal  Register,  Thus,  by  virtue  of  the 
interim  final  rules  published  today,  all 
financial  institutions  presently  subject 
to  FinCEN's  existing  BSA  regulations 
are  now  subject  to  anti-money 
laundering  program  requirements,  as  are 
three  new  types  of  financial  institutions 
not  previously  regulated  under  the  BSA: 
futures  commission  merchants,  mutual 
funds,  and  operators  of  credit  card 
systems. 

In  order  to  ensure  the  issuance  of 
well-considered  regulations  tailored  to 
the  unique  money  laundering  risks 
associated  with  the  remaining  financial 
institutions,  this  rule  temporarily 
exempts,  until  not  later  than  October  24, 
2002,  all  other  financial  institutions 
from  the  requirement  that  they  establish 
anti-money  laundering  programs. 
During  the  next  six  months  Treasury 


1  These  are  defined  bv  reference  to  section  509  of 
the  Gramm-Leach-Bhley  Act  (Public  Uw  106-102) 
to  include  the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRB).  the  Office  of  the  Comptroller 
of  the  Currency  (OCC).  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation  (FDIC).  the 
Office  of  Thrift  Supervision  (OTS).  the  National 
Credit  Union  Administration  (NCUA).  and  the 
Securities  and  Exchange  Commission  (SEC),  and. 
pursuant  to  section  321(c)  of  the  Act.  the 
Commodity  Futures  Trading  Commission  (CFTC). 
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and  FinCEN  will  continue  studying  the 
money  laundering  risks  posed  by  these 
institutions  in  order  to  develop 
appropriate  anti-money  laundering 
program  requirements.  During  this 
period,  Treasury  and  FinCEN  expect  to 
issue  a  series  of  regulations,  focusing 
first  on  those  exempted  financial 
institutions  that  appear  to  pose  the 
greatest  potential  for  money  laundering, 
that  will  further  define  the  exempted 
financial  institutions  and  delineate 
minimum  standards  for  their  anti- 
money  laundering  programs. 

II.  Analysis  of  the  Interim  Final  Rule 

A.  Banks,  Savings  Associations,  and 
Credit  Unions 

Following  the  enactment  of  the  Act, 
Treasury  established  a  working  group 
that  includes  representatives  of  the 
Federal  functional  regulators  and  the 
Department  of  Justice  to  assist  in 
implementing  section  352  of  the  Act 
and  in  determining  the  appropriate 
minimum  standards  for  anti-money 
laundering  programs  for  financial 
institutions  regulated  by  a  Federal 
functional  regulator.  Certain  financial 
institutions  are  already  required  to  have 
anti-money  laundering  programs.  Since 
1987.  all  federally  insured  depository- 
institutions  and  credit  unions  have  been 
required  by  their  federal  regulators  to 
have  anti-money  laimdering  programs. 
These  programs  contain  the  same 
elements  that  are  required  by  section 
5318(h)(1).  ^  Accordingly,  section 
103.120(b)  provides  that  a  financial 
institution  that  is  subject  to  regulation 
by  a  Federal  functional  regulator  will  be 
deemed  to  be  in  compliance  with  the 
requirements  of  section  5318(h)(1)  if  it 
complies  with  the  regulations  of  its 
regulator  governing  the  establishment 
and  maintenance  of  anti-money 
laundering  programs.  Examination  of 
these  financial  institutions  by  their 
Federal  functional  regulators  will 
continue  to  ensure  compliance  with 
those  regulations. 

B.  Registered  Securities  Broker-Dealers 
and  Futures  Commission  Merchants 

Similarly,  Treasury  and  FinCEN  also 
believe  it  is  appropriate  to  implement 
section  5318(h)(1)  with  respect  to 
registered  securities  brokers  and  dealers 
and  to  futures  commission  merchants 
through  their  respective  self-regulator\' 
organizations  (SROs).  Indeed,  the 
initiative  demonstrated  by  the  SEC, 
CFTC  and  their  SROs  in  advancing  anti- 
money  laundering  programs  has 
significantly  accelerated  the 


implementation  of  section  352. 
Accordingly,  section  103.120(c) 
provides  that  a  registered  securities 
broker-dealer  or  a  futures  commission 
merchant  will  be  deemed  in  compliance 
with  the  requirements  of  section 
5318(h)(1)  if  it  complies  with  the  rules, 
regulations,  or  requirements  of  its  SRO 
concerning  the  establishment  and 
maintenance  of  anti-money  laundering 
programs. 

Following  consultation  between 
Treasury'  and  the  SEC.  the  two  principal 
securities  industr\'  SROs  '  have  each 
adopted  a  rule  requiring  their  members 
to  implement  anti-money  laundering 
programs,''  These  rules,  which 
incorporate  the  requirements  of  section 
5318(h)(1),  apply  to  essentially  all 
securities  broker-dealers  that  do 
business  with  the  public  and  were 
approved  by  the  SEC  on  April  22.  2002 
(see  Securities  Exchange  Act  Release 
No.  45798). 

The  SROs  will  examine  their 
members  for  compliance  with  these 
requirements  and  take  appropriate 
enforcement  action  in  cases  of 
noncompliance.  In  addition,  the  SEC 
has  authority  to  examine  registered 
broker-dealers  for  compliance  with 
these,  as  well  as  all  other  SRO  rules. 
Utilizing  the  examination,  enforcement, 
and  outreach  capabilities  of  the  SROs 
and  the  SEC  is  an  effective  means  to 
ensure  meaningful  compliance  with  the 
anti-money  laundering  program 
requirement,  and  is  consistent  with  the 
objectives  of  section  352  of  the  Act. 
However,  in  the  unlikely  event  that 
Treasury  were  to  determine  it  necessary. 
Treasury  specifically  reserves  its  right  to 
issue  regulations  prescribing  minimum 
standards  under  section  352  for 
securities  brokers  and  dealers. 

Treasury  and  FinCEN.  in  consultation 
with  the  CFTC,  are  implementing 
section  5318(h)(1)  with  respect  to  the 
futures  industr\'  in  a  similar  manner. 
The  National  Futures  Association 
(NFA),  which  is  the  futures  industry 
SRO  whose  members  include  all 
registered  futures  commission 
merchants,  empowered  its  Executive 
Committee  on  February  21,  2002  to 
develop  and  adopt  a  rule  requiring  all 
futures  commission  merchants  and 
introducing  broker  members  ^  to 


M2  CFR  21.21  (OCC);  12  CFR  208.63  (FRB);  12 
CFR  326.8  (FDIC):  12  CFR  563.177  (OTS):  12  CFR 
748.2  (NCUA). 


*The  National  Association  of  Securities  Dealers 
(NASD)  and  the  New  York  Stock  Exchange  (NYSE) 
*  See  67  FR  8565  and  8567  (Feb.  25,  2002) 
'"Introducing  brokers"  (defined  in  .section  la(23) 
of  the  Commodity  Exchange  .^ct  (7  U.S.C.  la(23))) 
play  a  crucial  role  in  preventing  money  laundering 
in  the  futures  industry.  BSA  section  5312(a)12)(H) 
defines  "financial  institution"  to  include  "a  broker 
or  dealer  in  securities  or  commodities."  and 
Treasury  believes  that  introducing  brokers  are 
included  within  this  definition.  Accordingly.  NFA 
has  included  introducing  brokers  m  its  anti-money 


establish  anti-money  laundering 
programs  that  satisf\'  the  requirements 
of  section  5318(h)(l').  The  CFTC 
approved  this  rule  on  April  23.  2002. 
The  NFA  will  examine  its  members  for 
compliance  with  this  requirement  and 
take  enforcement  actions  in  cases  of 
noncompliance.  The  CFTC.  in  turn,  will 
examine  the  NFA  for  its  enforcement  of 
the  anti-money  laundering  program  rule 
and  take  enforcement  action  against  the 
NFA  in  cases  of  non-enforcemenl.  As 
with  securities  brokers  and  dealers. 
Treasun,'  reser\'es  its  right  to  issue 
regulations  prescribing  minimum 
standards  for  futures  commission 
merchants  should  it  be  deemed 
necessan,'. 

C.  Casinos 

In  1993.  FinCEN  issued  regulations 
requiring  casinos  to  establish  written 
anti-money  laundering  compliance 
programs."  Each  compliance  program 
must  include  internal  controls  to  assure 
ongoing  compliance,  internal  or  external 
independent  testing  for  compliance, 
training  for  casino  personnel,  and  one  or 
more  compliance  officers.  In  addition, 
casinos  that  have  automated  data 
processing  systems  are  required  to  use 
automated  programs  to  aid  in  assuring 
compliance.  Accordingly,  section 
103.120(d)  provides  that  a  casino  that  is 
in  compliance  with  these  regulations 
will  be  deemed  to  be  in  compliance 
with  the  requirements  of  section 
5318(h)(1). 

D.  Money  Semces  Businesses.  Mutual 
Funds.  Operators  of  Credit  Card 
Systems 

Anti-money  laundering  program 
requirements  for  money  sen'ices 
businesses,  mutual  funds,  and  operators 
of  credit  card  systems  are  described  in 
separate  interim  final  rules  published  in 
this  separate  part  of  this  issue  of  the 
Federal  Register 

E  All  Other  BSA  Financial  Institutions 
Treasury  and  FinCEN  are  exercising 
the  authority  under  BSA  section 
5318(a)(6)  to  temporarily  exempt  all 
other  financial  institutions  from  the 
requirement  in  section  5318(h)(1)  that 
they  establish  anti-money  laundering 
programs.  The  temporar\'  exemption  in 
section  103.170  applies  to  dealers  in 
precious  metals,  stones,  or  jewels, 
pawnbrokers:  loan  or  finance 


laundering  program  requirement.  Sections 
5312(a)l2)(Y)  and  (Z)  authorize  Treasury  to  include 
additional  businesses  within  the  BSA  s  definition  of 
financial  institution  Treasury  is  considering 
whether  it  is  necessary  to  clarify  formallv  that 
section  5312(a)(2)(HI  includes    introducing 
brokers"  within  the  definition  of  "financial 
institution." 
"31  CFR  103.64. 
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companies:  private  bankers;  insurance 
companies;  travel  agencies;  telegraph 
companies:  sellers  of  vehicles,  including 
automobiles,  airplanes,  and  boats; 
persons  engaged  in  real  estate  closings 
and  settlements;  certain  investment 
companies^;  commodity  pool  operators: 
and  commodity  trading  advisors.  The 
exemption  does  not  extend  to 
"investment  bankers"  because  all  such 
entities  are  either  depository' 
institutions  or  securities  broker-dealers 
that  are  subject  to  anti-money 
laundering  program  requirements  by 
section  103.120(b)  or  (c),  respectively. « 

The  need  for  the  temporary 
exemption  is  a  practical  one.  First, 
although  included  within  the  list  of 
financial  institutions  in  the  BSA,  these 
businesses  have  never  been  defined  for 
purposes  of  the  BSA.  For  example,  does 
a  "dealer  in  precious  metals,  stones,  or 
jewels"  include  a  jewelry  counter  at  a 
department  store  and  a  kiosk  in  a 
shopping  mall  that  sells  gold  and  silver 
earrings,  bracelets,  and  necklaces,  as 
well  as  a  diamond  merchant?  Similarly. 


'The  principal  statute  governing  investment 
companies  is  the  Investment  Company  Act  of  1940 
(codified  at  15  U.S.C.  80al-80a64)  (the  1940  Act). 
which  defines  investment  company  broadly 
However,  entities  commonly  known  as  hedge 
funds,  private  equity  funds  and  venture  capital 
funds  are  specifically  excluded  from  the  definition 
of  investment  company  for  purposes  of  the  1940 
Act.  Section  356  of  the  USA  PATRIOT  Act  requires 
that  the  Treasury,  the  Federal  Reserve,  and  the  SEC 
submit  a  joint  report  to  Congress,  not  later  than 
October  26,  2002.  on  recommendations  for  effective 
regulations  to  apply  the  requirements  of  the  BSA  to 
investment  companies,  including  persons  that,  but 
for  the  noted  exceptions,  would  be  investment 
companies.  Treasury  anticipates  that  the  CFTC  will 
participate  in  ;the  development  of  this  report 
because  a  significant  percentage  of  hedge  funds  are 
registered  and  regulated  as  commodity  pool 
operators.  Section  356  also  requires  that  the  report 
include  recommendations  whether  personal 
holding  companies  should  be  treated  as  investment 
companies  under  the  BSA.  Pending  further  review 
and  analysis.  Treasury  is  temporarily  exempting 
investment  companies,  other  than  "open-end 
companies"  (as  defined  in  section  5(a)(1)  of  the 
1940  Act),  from  the  requirements  of  BSA  section 
S31S(h)(l).  The  applicability  of  these  requirements 
to  "open-end  companies"  is  addressed  in  the 
interim  final  rule  concerning  mutual  funds 
published  in  this  separate  part  of  this  issue  of  the 
Fadanl  Ragiater.  Pending  further  review  and 
analysis,  Treasury  is  also  deferring  determination  of 
the  scope  of  the  BSA  definition  of  "investment 
company."  but  anticipates  that  it  is  likely  that  the 
referenced  entities  excluded  from  application  :of 
the  1940  Act  will  be  subject  to  anti -money 
laundering  program  requirements. 

"  See  Davenport  Management,  Inc.  1993  SEC  No- 
Act.  Lexis  624  (April  13.  1993)  (stating  that  a 
corporation  would  be  required  to  register  as  a 
broker-dealer  if  it  acted  as  an  intermediary  in 
securities  transactions,  negotiated  the  terms  of 
securities  transactions,  received  transaction-based 
compensation,  had  direct  contact  with  outside 
investors,  and  provided  "investment  banking 
services"):  See  also  Securities  Exchange  Act  Release 
No.  11742  (October  5.  1975)  (noting  that  a  bank 
might  be  subject  to  registration  as  a  municipal 
securities  dealer  if  it  engages  in  underwriting  or 
otherwise  holds  itself  out  as  a  dealer). 


does  "a  business  engaged  in  "vehicle 
sales,  including  automobile,  airplane, 
and  boat  sales  "  include  businesses 
selling  motorcycles,  motorbikes,  or 
snowmobiles?  Treasury  and  FinCEN  do 
not  believe  it  is  sound  regulatory  policy 
to  subject  the  broad  categories  of  BSA 
"financial  institutions  '  to  the 
requirements  of  BSA  section  5318(h)(1) 
without  specifically  defining  the 
businesses  that  will  be  subject  to  those 
requirements.  Second,  in  the  six  months 
since  the  enactment  of  the  Act,  Treasury 
and  FinCEN  have  not  had  sufficient 
time  and  opportunity  to  analyze  the 
nature  of  the  businesses  of  the 
remaining  financial  institutions.  More 
importantly.  Treasury  and  FinCEN  have 
not  had  the  opportunity  to  identify  the 
nature  and  scope  of  the  money 
laundering  or  terrorist  financing  risks 
associated  with  these  businesses.  The 
extension  of  the  anti-money  laundering 
program  requirement  to  all  the 
remaining  financial  institutions,  most  of 
which  have  never  been  subject  to 
federal  financial  regulation,  raises  many 
significant  practical  and  policy  issues. 
An  inadequate  understanding  of  the 
affected  industries  could  result  in 
poorly  conceived  regulations  that 
impose  unreasonable  regulatory  burdens 
with  little  or  no  corresponding  anti- 
money  laundering  benefits.  Finally, 
Treasury  and  FinCEN  are  aware  that 
many  of  these  financial  institutions  are 
sole  proprietors  or  small  businesses,  and 
that  any  regulations  affecting  them  must 
recognize  this  fact. 

For  these  reasons.  Treasury  and 
FinCEN  believe  that  a  temporary 
exemption  fi'om  the  requirements  of 
section  5318(h)(1)  is  appropriate  at  this 
time.  During  the  next  six  months, 
Treasiu7  and  FinCEN  will  review  and 
analyze  the  extent  to  which  these 
businesses  may  be  used  by  money 
launderers  or  terrorist  financiers,  and 
will  issue  a  series  of  additional  rules 
requiring  that  they  establish  anti-money 
laundering  programs  where  appropriate, 
and  delineating  minimum  standards  for 
those  programs.  Treasiuy  and  FinCEN 
have  been  examining  the  money 
laundering  risks  associated  with 
insurance  products  and  will  issue  in  the 
near  future  a  proposed  rule  governing 
the  establishment  of  anti-money 
laundering  programs  by  insurance 
companies.  Although  Treasury  and 
FinCEN  intend  to  issue  regulations 
addressing  anti-money  laundering 
programs  for  all  exempted  financial 
institutions  by  October  24,  2002,  any 
category  of  financial  institution  for 
which  regulations  have  not  been 
proposed  or  promulgated  by  that  date 
will  be  required  to  establish  anti-money 


laundering  programs  that  comply  with 
the  requirements  of  31  U.S.C. 
5318(h)(1). 

Treasxuy  and  FinCEN  emphasize  that 
the  exemption  from  the  requirement  to 
establish  anti-money  laundering 
programs  does  not  in  any  way  relieve 
any  business  from- the  existing 
requirements  in  31  U.S.C.  5331  and  26 
U.S.C.  60501  that  they  report 
transactions  in  cash  or  currency,  or 
certain  monetary  instrviments,  that 
exceed  $10,000.  The  regulations  under 
these  sections  are  codified  at  31  CFR 
103.30  and  26  CFR  1.60501, 
respectively.  Every  temporarily 
exempted  business  must  ensure  that  it 
has  appropriate  procedures  to  report 
such  transactions  to  FinCEN  and  the  IRS 
using  the  single  Form  8300  jointly 
prescribed  by  those  agencies.  In 
addition,  all  financial  institutions  are 
reminded  of  the  importance  of  reporting 
suspected  terrorist  activities  or 
otherwise  suspicious  transactions  to  the 
appropriate  law  enforcement 
authorities.  Form  8300  contains  a  check 
box  to  indicate  that  a  particular 
transaction,  whether  or  not  required  to 
be  reported,  otherwise  appears 
suspicious. 

m.  Administrative  Procedure  Act 

The  provisions  of  31  U.S.C. 
5318(h)(1),  requiring  all  financial 
institutions  to  establish  anti-money 
laundering  programs  with  at  least  four 
identified  elements,  become  effective 
April  24,  2002.  This  interim  rule 
exempts  certain  financial  institutions 
fi'om  these  requirements  and  deems 
other  financial  institutions  to  be  in 
compliance  with  these  requirements. 
Accordingly,  good  cause  is  found  to 
dispense  with  notice  and  public 
procedure  as  imnecessary  pursuant  to  5 
U.S.C.  553(b)(B),  and  to  make  the 
provisions  of  the  interim  rule  effective 
in  less  than  30  days  pursuant  to  5  U.S.C. 
553(d)(1)  and  (3). 

IV.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

V.  Executive  Order  12866 

This  interim  final  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

List  of  Subjects  in  31  CFR  Part  103 

Banks,  banking,  Brokers,  Counter 
money  laimdering,  Coimter-terrorism, 
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Currency.  Foreign  banking,  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  above, 
FinCEN  is  amending  31  CFR  Part  103  as 
follows: 

PART  lOa-FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5331;  title  III,  sees.  314,  352. 
Pub.  L.  107-56.  115  Stat.  307. 

2.  Add  new  subpart  I  to  part  103  to 
read  as  follows; 

Subpart  t— Anti-Money  Laundering 
Programs 

Sec. 

103.120    Anti-money  laundering  program 

requirements  for  financial  institutions 

regulated  by  a  Federal  functional 

regulator  or  a  self-regulatory 

organization,  and  casinos. 
103.125     [Reserved] 
103.130     [Reserved) 
103.135     [Reservedl 
103.170    Deferred  anti-money  laundering 

programs  for  certain  financial 

institutions. 

Subpart  I— Anti-Money  Laundering 
Programs 

§  1 03. 1 20    Anti-money  laundering  program 
requirements  for  financiai  institutions 
reguiated  by  a  Federai  functionai  regulator 
or  a  self-reguiatory  organization,  and 
casinos. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Financial  institution  means  a 
financial  institution  defined  in  31 
U.S.C.  5312(a)(2)  or  (c)(1)  that  is  subject 
to  regulation  by  a  Federal  functional 
regulator  or  a  self-regulatory 
organization. 

(2)  Federal  functional  regulator 
means: 

(i)  The  Board  of  Governors  of  the 
Federal  Reserve  System; 

(ii)  The  Office  of  the  Comptroller  of 
the  Ciurency; 

(iii)  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(iv)  The  Office  of  Thrift  Supervision; 

(v)  The  National  Credit  Union 
Administration; 

(vi)  The  Securities  and  Exchange 
Commission;  or 

(vii)  The  Commodity  Futures  Trading 
Commission. 

(3)  Self-regulatory  organization: 
(i)  Shall  have  the  same  meaning  as 

provided  in  section  3(a)(26)  of  the 


Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a){26));  and 

(ii)  Means  a  "registered  entity"  or  a 
"registered  futures  association"  as 
provided  in  section  la(29)  or  17. 
respectively,  of  the  Commodity 
Exchange  Act  (7  U.S.C.  la(29),'  21). 

(4)  Casino  has  the  same  meaning  as 
provided  in  §  103. ll(n)(5). 

(b)  Requirements  for  financial 
institutions  regulated  only  by  a  Federal 
functional  regulator,  including  banks, 
savings  associations,  and  credit  unions. 
A  financial  institution  regulated  by  a 
Federal  functional  regulator  that  is  not 
subject  to  the  regulations  of  a  self 
regulatory  organization  shall  be  deemed 
to  satisfy  the  requirements  of  31  U.S.C. 
5318(h)(1)  if  it  implements  and 
maintains  an  anti-money  laundering 
program  that  complies  with  the 
regulation  of  its  Federal  functional 
regulator  governing  such  programs. 

(c)  Requirements  for  financial 
institutions  regulated  by  a  self- 
regulatory  organization,  including 
registered  securities  broker-dealers  and 
futures  commission  merchants.  A 
financial  institution  regulated  by  a  self- 
regulatory  organization  shall  be  deemed 
to  satisfy  the  requirements  of  31  U.S.C. 
5318(h)(1)  if: 

(1)  The  financial  institution  complies 
with  any  applicable  regulation  of  its 
Federal  functional  regulator  governing 
the  establishment  and  implementation 
of  anti-money  laundering  programs;  and 

(2)(i)  The  financial  institution 
implements  and  maintains  an  anti- 
money  laundering  program  that 
complies  with  the  rules,  regulations,  or 
requirements  of  its  self-regulatory 
organization  governing  such  programs; 
and 

(ii)  The  rules,  regulations,  or 
requirements  of  the  self-regulatory 
organization  have  been  approved,  if 
required,  by  the  appropriate  Federal 
functional  regulator. 

(d)  Requirements  for  casinos.  A  casino 
shall  be  deemed  to  satisfy  the 
requirements  of  31  U.S.C.  5318(h)(1)  if 
it  implements  and  maintains  a 
compliance  program  described  in 
§103.64. 

§103.125    [Reserved] 

§103.130    [Reserved] 

§103.135    [Reserved] 

§  1 03. 1 70    Deferred  anti-money  laundering 
programs  for  certain  financiai  institutions. 

(a)  Exempt  financial  institutions. 
Subject  to  the  provisions  of  paragraph 
(b)  of  this  section,  the  following 
financial  institutions  (as  defined  in  31 
U.S.C.  5312(a)(2)  or  (c)(1))  are  exempt 
from  the  requirement  in  31  U.S.C. 


5318(h)(1)  concerning  the  establishment 
of  anti-money  laundering  programs: 

(1)  An  agency  of  the  United  States 
Government,  or  of  a  State  or  local 
government,  canying  out  a  duty  or 
power  of  a  business  described  in  31 
U.S.C.  5312(a)(2);  and 

(2)  Any  of  the  following  businesses  or 
activities  that  is  not  described  in 

§  103.120(b)  or  (c),  or  subject  to  the 
requirements  of  §  103.125  or  §  103  130: 

(i)  Dealer  in  precious  metals,  stones, 
or  jewels; 

(ii)  Pawnbroker; 

(iii)  Loan  or  finance  company; 

(iv)  Travel  agency; 

(v)  Telegraph  company; 

(vi)  Seller  of  vehicles,  including 
automobiles,  airplanes,  and  boats; 

(vii)  Persons  involved  real  estate 
closings  and  settlements; 

(viii)  Private  banker: 

(ix)  Insurance  company; 

(x)  Commodity  pool  operator; 

(xi)  Commodity  trading  advisor;  or 

(xii)  Investment  company. 

(b)  Termination  of  exemption  [\)  In 
general.  Subject  to  paragraph  (b)(2)  of 
this  section,  a  financial  institution 
described  in  paragraph  (a)(2)  of  this 
section  shall,  effective  October  24.  2002. 
establish  and  maintain  an  anti-money 
laundering  program  as  required  by  31 
U.S.C.  5318(h)(1) 

(2)  Exception  The  provisions  of 
paragraph  (b)(1)  of  this  section  shall  not 
apply  to  any  financial  institution  to  the 
extent: 

(i)  Provided  in  guidance  issued  in  a 
document  published  in  the  Federal 
Register  by  the  Department  of  the 
Treasury  (including  FinCEN)  on  or 
before  October  24,  2002,  governing  the 
application  of  31  U.S.C.  5318(h)(1)  to 
such  financial  institution;  or 

(ii)  That  the  Secretary'  determines  that 
the  application  of  anv  or  all  of  the 
requirements  of  31  U.S.C.  5318(h)(1)  to 
such  financial  institution  is  unnecessarv" 
or  should  continue  to  be  deferred 
pending  further  analysis  and  review 

(c)  Compliance  obligations  of  deferred 
financial  institutions.  Nothing  in  this 
section  shall  be  deemed  to  relieve  an 
exempt  financial  institution  from  its 
responsibility  to  comply  with  the 
applicable  requirements  of  law 
concerning  the  reporting  of  certain 
transactions  in  cash,  currency,  or 
monetary  instruments  in  accordance 
with  §  103.30  or  26  CFR  1. 60501. 

Dated:  April  23,2002. 
lames  F.  Sloan, 

Director.  Financial  Crimes  Enforcement 
.\etwork 
[FR  Doc.  02-10452  Filed  4-24-02;  4;09  pm] 
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DEPARTMErn-  OF  THE  TREASURY 

31  CFR  Part  103 
RIN1506-AA28 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Money  Services 
Businesses 

agency:  Financial  Crimes  Enforcement 
Network  (FinCEN).  Treasury. 
ACTION:  Interim  final  rule. 

SUMMARY:  FinCEN  is  issuing  this  interim 
final  rule  to  prescribe  minimum 
standards  applicable  to  money  services 
businesses  pursuant  to  the  revised 
provision  of  the  Bank  Secrecy  Act  that 
requires  financial  institutions  to 
establish  anti-money  laundering 
programs. 

DATES:  This  interim  final  rule  is 
effective  April  24.  2002.  Written 
comments  may  be  submitted  to  FinCEN 
on  or  before  May  29,  2002. 
ADDRESSES:  Submit  comments 
(preferably  an  original  and  four  copies) 
to  FinCEN,  P.O.  Box  39.  Vienna.  VA 
22183,  ATTN:  Section  352  MSB 
Regulations.  Comments  may  also  be 
submitted  by  electronic  mail  to 
regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text, 
"Attention:  Section  352  MSB 
Regulations."  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m.,  in  the  FinCEN  Reading 
Room  in  Washington,  DC.  Persons 
wishing  to  inspect  the  comments 
submitted  must  request  an  appointment 
by  telephoning  (202)  354-6400  (not  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Chief  Counsel  (FinCEN), 
(703)  905-3590;  Office  of  the  Assistant 
General  Counsel  for  Enforcement 
(Treasury),  (202)  622-1927;  or  the  Office 
of  the  Assistant  General  Counsel  for 
Banking  &  Finance  (Treasury),  (202) 
622-0480  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2001,  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001  (Public  Law  107-56) 
(the  Act).  Title  III  of  the  Act  makes  a 
number  of  amendments  to  the  anti- 
money  laundering  provisions  of  the 
Bank  Secrecy  Act  (BSA),  which  is 
codified  in  subchapter  II  of  chapter  53 
of  title  31,  United  States  Code.  These 
amendments  are  intended  to  provide 
additional  tools  to  prevent,  detect,  and 


prosecute  international  money 
laundering  and  the  financing  of 
terrorism.  Section  352(a)  of  the  Act. 
which  becomes  effective  on  April  24. 
2002.  amended  section  5318(h)  of  the 
BSA.  As  amended,  section  5318(h)(1) 
requires  every  financial  institution  to 
establish  an  anti-money  laundering 
program  that  includes,  at  a  minimum,  (i) 
the  development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer;  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  programs.  The  statute  further 
permits  the  Secretary  to  exempt  from 
this  requirement  those  financial 
institutions  not  currently  subject  to 
Treasury's  regulations  implementing  the 
BSA.  In  addition,  Section  352(c)  directs 
the  Secretary  to  prescribe  regulations  by 
April  24,  2002,  for  anti-money 
laundering  programs  that  are 
"commensurate  with  the  size,  location, 
and  activities"  of  the  financial 
institutions  to  which  such  regulations 
apply. 

Money  services  businesses  are 
defined  as  financial  institutions  under 
the  BSA  and  are  subject  to  registration, 
recordkeeping,  and  reporting  obligations 
under  the  implementing  regulations. 
They  thus  fall  within  the  category  of 
financial  institutions  to  which  Congress 
intended  to  apply  the  anti-money 
laundering  program  requirements.  ^ 
Requiring  money  services  businesses  to 
implement  anti-money  laundering 
programs  should  enhance  their  ability  to 
comply  with  their  BSA  obligations.  This 
interim  final  rule  prescribes  minimum 
standards  for  anti-money  laundering 
programs  for  money  services  businesses, 
tailored  to  the  particular  circumstances 
of  their  industry. 

In  requiring  money  services 
businesses  to  register  with  the 
Department  of  the  Treasury.  Congress 
recognized  that  money  services 
businesses,  like  depository  institutions, 
are  subject  to  abuse  by  money 
launderers.2  Following  up  on  this 
finding,  along  with  issuing  regulations 
implementing  the  registration 
requirement.  Treasury  and  FinCEN  also 


'  Although  Section  5318(a)(6)  authorizes  the 
Secretary  to  exempt  any  financial  institution  from 
any  BSA  requirement,  in  light  of  the  vulnerability 
of  the  industry  to  money  laundering  described  infra 
and  the  extent  of  existing  BSA  regulation  of  money 
services  businesses,  the  Secretary  is  declining  to 
exempt  money  services  businesses  from  the  anti- 
money  laundermg  program  requirement. 

2  Money  l.iiundering  Suppression  Act  of  1994, 
Title  IV  of  the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994,  Public  Law 
103-325  (September  23.  1994).  Treasury's 
implementing  regulations  required  all  money 
senices  businesses  to  register  with  FinCEN  by 
December  31,  20O1.  See  31  CFR  103.41(f). 


issued  regulations  requiring  money 
services  businesses  (with  the  exception 
of  ciurency  dealers  or  exchangers,  check 
cashers,  and  issuers,  sellers,  and 
redeemers  of  stored  value)  to  report  to 
FinCEN  suspicious  activity  occurring 
after  December  31,  2001.*  As  Treasury 
and  FinCEN  acknowledged  in 
promulgating  these  regulations, 
implementation  of  a  comprehensive 
counter-money  laundering  strategy  for 
this  category  of  financial  institution 
raises  significant  issues  not  present  for 
depository  institutions  subject  to  the 
BSA  such  as  banks  because  of  a  number 
of  unique  factors  affecting  the  money 
services  business  industry.'* 

The  money  services  businesses 
category  of  financial  institutions  subject 
to  Part  103  includes  a  variety  of  non- 
bank  financial  institutions:  currency 
dealers  or  exchangers;  check  cashers; 
issuers  of  traveler's  checks,  money 
orders,  or  stored  value;  sellers  or 
redeemers  of  traveler's  checks,  money 
orders,  or  stored  value;  and  money 
transmitters.  5  The  size  and  complexity 
of  money  services  business  enterprises 
range  from  the  small  and  simple  to  the 
very  large  and  complex;  structures 
include  sole  proprietorships, 
partnerships,  and  corporations.  Money 
services  business  enterprises  range  from 
small  "mom  and  pop"  operations  based 
in  one  location  to  large,  well  capitalized 
firms  that  trade  on  major  securities 
exchanges,  enterprises  with  numerous 
branches  or  large  agent  networks,  and     . 
also  include  the  United  States  Postal 
Service.  For  some  enterprises,  such  as 
grocery  stores,  convenience  stores,  and 
gas  stations,  the  financial  activities  that 
make  them  money  services  businesses 
are  not  their  core  business  activities  but 
only  incidental  services  offered  along 
with  core  products  and  services.  Other 
money  services  businesses  are  organized 
to  provide  several  financial  services  to 
their  customers  similar  to  the  full  range 
of  financial  products  provided  by  a 
bank.  Issuers  of  traveler's  checks, 
issuers  of  money  orders,  and  primary 
money  transmitter  companies  often 
operate  through  networks  of 
independent  enterprises  that  serve  as 
distribution  points  throughout  the 
country  or  the  world.  These  agent 
networks  make  up  the  bulk  of  the  sellers 
of  traveler's  checks  and  money  orders 
and  distributors  of  money  transfer 
services  in  the  United  States.^ 

The  interim  final  rule  requires  each 
money  services  business  to  establish  a 
program  reasonably  designed  to  prevent 


'31  CFR  103.20(f), 

*  See  62  FR  27903  (May  21,  1997). 

5See31  CFRia3.11uu(l)-(6). 

e  See  62  FR  27891-895  (Mav  21.  1997). 
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its  use  in  money  laundering  or  terrorist 
financing.  Treasurj'  and  FinCEN  have 
determined  that  the  exact  nature  of  an 
effective  anti-money  laundering 
program  for  money  services  businesses 
must  be  commensurate  vs^ith  the  risks 
posed  by  the  size  and  location  of  the 
particular  money  services  business,  and 
the  natiu-e  and  volume  of  the  financial 
services  it  offers.  Critical  components  of 
'such  a  program  are  procedures  for 
assuring  that  applicable  customer 
identification  requirements  are  met,  all 
reports  required  under  31  CFR  part  103. 
including  but  not  limited  to  reports  of 
suspicious  transactions,  are  filed  in  a 
timelv  fashion,  all  required  records  are 
maintained  in  complete  and  accurate 
form,  and  requests  for  information  from 
law  enforcement  agencies  are  handled 
with  appropriate  speed.  The  interim 
final  rule  mandates  certain  methods  to 
attain  such  regulatory  compliance, 
including  documentation  of  policies, 
procedures,  and  internal  controls, 
training,  designation  of  a  compliance 
officer,  and  program  review.  Finally,  in 
addition  to  compliance  with  mandatory- 
regulatory  requirements.  Treasury  and 
FinCEN  encourage  money  services 
businesses  to  implement  procedures  for 
volimtarily  reporting  suspected  terrorist 
activity  toFinCEN  using  its  Financial 
Institutions  Hotline  (1-866-556-3974). 

n.  Analysis  of  the  Interim  Final  Rule 

Section  103.125(a)  requires  each 
money  services  business  to  have  an 
effective  anti-money  laundering 
program,  which  is  defined  as  a  program 
reasonably  designed  to  prevent  the 
money  services  business  from  being 
used  to  facihtate  money  laundering  or  to 
finance  terrorist  activities.  Section 
103.125(b)  provides  that  the  program  is 
to  be  commensurate  with  the  risks 
posed  by  the  financial  services  provided 
by  the  money  services  business,  in  light 
of  their  nature  and  volume,  and  the 
location  and  size  of  the  money  services 
business.  Section  103.125(c)  provides 
that  each  money  services  business  must 
have  a  written  anti-money  laundering 
program. 

Section  103.125(d)  sets  forth  the 
minimum  requirements  for  an  effective 
anti-money  laundering  program.  First, 
§  103.125(d)(1)  provides  that  such  a 
program  must  contain  policies, 
procedures,  and  internal  controls 
reasonably  designed  to  ensure 
compliance  with  the  applicable 
requirements  of  31  CFR  part  103, 
including  recordkeeping,  reporting, 
verifying  customer  identification,  and 
responding  to  law  enforcement  requests. 
In  addition,  money  services  businesses 
that  have  automated  data  processing 
systems  should  integrate  into  their 


systems  compliance  procedures  such  as 
recordkeeping  and  monitoring 
transactions  subject  to  reporting 
requirements. 

In  recognition  of  the  fact  that  a 
number  of  issuers  of  money  ser\'ices 
instruments  such  as  traveler's  checks 
and  money  orders  sell  their  products 
through  other  money  services 
businesses.  §103. 12"5(d)(l)(iii)  permits 
such  issuers  and  sellers  to  allocate 
responsibility  for  developing  written 
policies,  procedures,  and  internal 
controls  among  themselves.  However, 
responsibility  for  implementation  of  the 
policies,  procedures,  and  internal 
controls  rests  with  each  money  ser\'ices 
business,  and,  particularly  with  respect 
to  internal  controls,  a  money  services 
business  needs  to  be  vigilant  in  ensuring 
that  such  controls  are  effective  in  the 
circumstances  under  which  it  operates.' 
This  section  also  makes  clear  that  a 
money  services  business  may  not 
contract  away  its  responsibility  to 
establish  and  maintain  an  effective  anti- 
money  laundering  program. 

In  addition.  §  103.125(d)(2)  requires 
each  money  services  business  to 
designate  a  person  or  persons  to  be 
responsible  for  the  program,  i.e..  a 
compliance  officer.  The  compliance 
officer  shall  be  responsible  for  day  to 
day  compliance  with  31  CFR  Part  103. 
ensuring  the  compliance  program  is 
updated  as  necessary  and  reflects 
current  Treasury  guidance,  and 
overseeing  the  money  services 
business's  education  and  training 
program. 

Section  103. 125(d)(3l  provides  that 
each  money  services  business  must  have 
an  ongoing  training  or  education 
program  for  employees  concerning  their 
responsibilities  under  the  program  and 
31  CFR  Part  103,  including  training  in 
the  detection  of  suspicious  activities. 
Finally,  under  §  103.125(d)(4),  each 
money  services  business  must  provide 
for  an  independent  review  of  the 
program  on  a  periodic  basis.  The 
independent  review  may  be  performed 
by  an  employee  of  the  money  ser\ices 
business,  so  long  as  the  reviewer  is  not 
the  compliance  officer. 

The  interim  final  rule  is  designed  to 
give  money  services  businesses 
flexibility  to  tailor  their  programs  to 
their  specific  circumstances  so  long  as 
the  minimum  requirements  are  met.  For 
example,  the  program  for  a  money 
services  business  that  provides  a  full 


"  For  example,  a  money  services  business  that 
offers  products  from  different  issuers  must  ensure 
that  its  internal  controls  are  effective  for  all  the 
products  it  offers,  and  not  lUst  blindly  adopt 
controls  generated  by  the  issuer  of  one  of  the 
products  it  sells,  which  may  not  be  applicable  to 
its  other  products. 


range  of  financial  services  (e.g.,  check 
cashing,  currency  exchange,  money 
order  sales,  money  transmission 
ser\'ices)  from  multiple  branches  would 
be  structured  differently  than  a  program 
for  a  money  ser%'ices  business  that  offers 
one  or  two  ser%'ices  through  an  agent 
network.  The  educational  component 
for  an  enterprise  that  offers  multiple 
financial  ser\ices  may  require  more 
comprehensive  training  for  employees 
to  recognize  aspects  of  suspicious 
activitv  associated  with  different 
transaction  types  and  may  differ  based 
on  the  geographic  location  of  the 
branches.  An  enterprise  with  multiple 
locations  that  offers  multiple  financial 
services  may  require  more  extensive 
oversight  by  its  compliance  officer  than 
would  an  enterprise  that  offers  one  or 
two  financial  ser\ices  incidental  to  its 
core  business  in  isolated  transactions. 
The  former  would  also  require  more 
frequent  independent  review 

The  interim  final  rule  also  permits 
programs  to  be  tailored  to  the  specific 
risks  associated  with  the  different 
financial  services  offered  by  money 
services  businesses.  For  example,  sales 
of  travelers  checks,  money  orders,  and 
money  transfers  may  be  particularly 
vulnerable  to  structuring — that  is.  the 
breaking  up  of  a  transaction  into 
multiple  transactions  so  as  to  fall 
beneath  the  thresholds  for 
recordkeeping  and  reporting.  "  An 
appropriate  anti-money  laundering 
program  for  such  an  enterprise  would 
include  the  training  of  employees  to 
recognize  indications  of  structuring. 

FinCEN  intends  to  issue  guidance  to 
assist  money  services  businesses  in 
complying  with  the  interim  final  rule. 
Such  guidance  will  be  posted  on  the 
FinCEN  web  site  dedicated  to  money 
services  businesses  (w-ww. msb.gov). 

III.  Implementation  Date  Requirements 

Pursuant  to  section  103.125(e),  an 
existing  money  senices  business  is 
required  to  comply  with  the  anti-money 
laundering  program  requirements  of  31 
CFR  103.125  by  July  24.  2002.  Money 
services  businesses  coming  into 
existence  after  that  date  must  develop 
and  implement  such  a  program  on  or 
before  the  later  of  luly  24,  2002.  and  the 
end  of  the  90-day  period  beginning  on 
the  day  following  the  date  the  business 
is  established. 

rv.  Administrative  Procedure  Act 

The  provisions  of  31  U.SC. 
5318(h)(1).  requiring  all  financial 
institutions  to  establish  anti-money 
laundering  programs  with  at  least  four 
identified  elements,  become  effective 


'See  62  FR  27911  (May  21.  1997 
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April  24,  2002.  This  interim  rule 
provides  guidance  to  money  services 
businesses  on  how  to  comply  with  the 
law  in  effect  on  that  date  and  does  not 
impose  any  obligation  on  any  financial 
institution  that  is  not  required  by 
section  352  of  the  Act.  Accordingly, 
good  cause  is  found  to  dispense  with 
notice  and  public  procedure  as 
unnecessary  pursuant  to  5  U.S.C. 
553(b)(B),  and  to  make  the  provisions  of 
the  interim  rule  effective  in  less  than  30 
days  pursuant  to  5  U.S.C.  553(d)(1)  and 
(3). 

V.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

VI.  Executive  Order  12866 

This  interim  final  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

Vn.  Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procediue  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  interim 
final  rule  has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  number  1506- 
0020.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  0MB. 

Comments  concerning  the  collection 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
ATTN:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503,  with  copies  to 
FinCEN  at  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
Post  Office  Box  39.  Vienna.  Virginia, 
22183. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technologv:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

The  collection  of  information  in  this 
interim  final  rule  is  in  31  CFR 
103.125(c).  The  information  will  be 
used  by  federal  agencies  to  verify 
compliance  by  money  services 
businesses  with  the  provisions  of  31 
CFR  103.125.  The  collection  of 
information  is  mandatory.  The  likely 
recordkeepers  are  businesses. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  as  required 
by  31  CFR  103.125(c)  is  presented  to 
assist  those  persons  wishing  to 
conunent  on  the  information  collection. 

Description  of  Recordkeepers:  Money 
services  businesses  as  defined  in  31  CFR 
103.11(uu). 

Estimated  Number  of  Recordkeepers: 
200,000. 

Estimated  Average  Annual  Burden 
Hours  Per  Recordkeeper:  The  estimated 
average  burden  associated  with  the 
collection  of  information  in  this  interim 
final  rule  is  1  hour  per  recordkeeper. 

Estimated  Total  Annual 
Recordkeeping  Burden:  200,000  hours. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks,  banking.  Brokers, 
Counter  money  laundering.  Counter- 
terrorism,  Currency,  Foreign  banking. 
Reporting  and  recordkeeping 
requirements. 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5331:  title  III,  sees.  314,  352, 
Pub.  L.  107-.56,  115  Stat.  307. 

2.  In  subpart  I,  add  new  §  103.125  to 
read  as  follows: 

§  1 03.1 25    Anti-money  laundering 
programs  for  money  services  businesses. 

(a)  Each  money  services  business,  as 
defined  by  §  103.11(uu),  shall  develop, 
implement,  and  maintain  an  effective 
anti-money  laundering  program.  An 


effective  anti-money  laundering 
program  is  one  that  is  reasonably 
designed  to  prevent  the  money  services 
business  from  being  used  to  facilitate 
money  laundering  and  the  financing  of 
terrorist  activities. 

(b)  The  program  shall  be 
commensurate  with  the  risks  posed  by 
the  location  and  size  of.  and  the  nature 
and  volume  of  the  financial  services 
provided  by.  the  money  services 
business. 

(c)  The  program  shall  be  in  writing, 
and  a  money  services  business  shall 
make  copies  of  the  anti-money 
laundering  program  available  for 
inspection  to  the  Department  of  the 
Treasury  upon  request. 

(d)  At  a  minimum,  the  program  shall: 

(1)  Incorporate  policies,  procedures, 
and  internal  controls  reasonably 
designed  to  assure  compliance  with  this 
part. 

(i)  Policies,  procedures,  and  internal 
controls  developed  and  implemented 
under  this  section  shall  include 
provisions  for  complying  with  the 
requirements  of  this  part  including,  to 
the  extent  applicable  to  the  money 
services  business,  requirements  for: 

(A)  Verifying  customer  identification; 

(B)  Filing  reports; 

(C)  Creating  and  retaining  records; 
and 

(D)  Responding  to  law  enforcement 
requests. 

(ii)  Money  services  businesses  that 
have  automated  data  processing  systems 
should  integrate  their  compliance 
procedures  with  such  systems. 

(iii)  A  person  that  is  a  money  services 
business  solely  because  it  is  an  agent  for 
another  money  services  business  as  set 
forth  in  §  103.41(a)(2).  and  the  money 
services  business  for  which  it  serves  as 
agent,  may  by  agreement  allocate 
between  them  responsibility  for 
development  of  policies,  procediu-es, 
and  internal  controls  required  by  this 
paragraph  (d)(1).  Each  money  services 
business  shall  remain  solely  responsible 
for  implementation  of  the  requirements 
set  forth  in  this  section,  and  nothing  in 
this  paragraph  (d)(1)  relieves  any  money 
services  business  from  its  obligation  to 
establish  and  maintain  an  effective  anti- 
money  laundering  program. 

(2)  Designate  a  person  to  assure  day 

to  day  compliance  with  the  program  and 
this  part.  The  responsibilities  of  such 
person  shall  include  assuring  that: 

(i)  The  money  services  business 
properly  files  reports,  and  creates  and 
retains  records,  in  accordance  with 
applicable  requirements  of  this  part; 

(ii)  The  compliance  program  is 
updated  as  necessary  to  reflect  current 
requirements  of  this  part,  and  related 
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guidance  issued  by  the  Department  of 
the  Treasury;  and 

(iii)  The  money  services  business 
provides  appropriate  training  and 
education  in  accordance  with  paragraph 
(d)(3)  of  this  section. 

(3)  Provide  education  and/or  training 
of  appropriate  personnel  concerning 
their  responsibilities  under  the  program, 
including  training  in  the  detection  of 
suspicious  transactions  to  the  extent 
that  the  money  services  business  is 
required  to  report  such  transactions 
under  this  part. 

(4)  Provide  for  independent  review  to 
mqnitor  and  maintain  an  adequate 
program.  The  scope  and  frequency  of 
the  review  shall  be  commensurate  with 
the  risk  of  the  financial  services 
provided  by  the  money  services 
business.  Such  review  may  be 
conducted  by  an  officer  or  employee  of 
the  money  services  business  so  long  as 
the  reviewer  is  not  the  person 
designated  in  paragraph  (d)(2)  of  this 
section. 

(e)  Effective  date.  A  money  services 
business  must  develop  and  implement 
an  anti-money  laundering  program  that 
complies  with  the  requirements  of  this 
section  on  or  before  the  later  of  July  24, 
2002,  and  the  end  of  the  90-day  period 
beginning  on  the  day  following  the  date 
the  business  is  established. 

Dated:  April  23,  2002. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 
(FR  Doc.  02-10453  Filed  4-24-02;  4:09  pm) 
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31  CFR  Part  103 
RIN  1506-AA28 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Progranra  tor  Mutual  Funds 

AGENCY:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasury. 
ACTION:  Interim  final  rule. 

SUMMARY:  FinCEN  is  issuing  this  interim 
final  rule  to  prescribe  minimum 
standards  applicable  to  mutual  funds 
pursuant  to  the  revised  provision  in  the 
Bank  Secrecy  Act  that  requires  financial 
institutions  to  establish  anti-money 
laimdering  programs. 
DATES:  This  interim  final  rule  is 
effective  April  24,  2002.  Written 
comments  may  be  submitted  to  FinCEN 
on  or  before  May  29,  2002. 
ADDRESSES:  Submit  comments 
(preferably  an  original  and  four  copies] 


to  FinCEN,  P.O.  Box  39,  Vienna.  VA 
22183.  Attn:  Section  352  Mutual  Fund 
Regulations.  Comments  may  also  be 
submitted  by  electronic  mail  to 
regcommenis@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text. 
"Attention:  Section  352  Mutual  Fund 
Regulations."  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m.  in  the  FinCEN  Reading  Room 
in  Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202)  354-6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Assistant  General  Counsel 
for  Banking  &  Finance  (Treasury),  (202) 
622-0480;  Office  of  the  Assistant 
General  Counsel  for  Enforcement 
(Treasurv),  (202)  622-1927;  or  Office  of 
Chief  Counsel  (FinCEN),  (703)  905-3590 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2001,  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT) 
Act  of  2001  (Public  Law  107-56)  (the 
Act).  Title  III  of  the  Act  makes  a  number 
of  amendments  to  the  anti-money 
laundering  provisions  of  the  Bank 
Secrecy  Act  (BSA),  which  are  codified 
in  subchapter  II  of  chapter  53  of  title  31 , 
United  States  Code.  These  amendments 
are  intended  to  make  it  easier  to 
prevent,  detect,  and  prosecute 
international  money  laundering  and  the 
financing  of  terrorism.  Section  352(a)  of 
the  Act,  which  becomes  effective  on 
April  24,  2002,  amends  section  5318(h) 
of  the  BSA.  As  amended,  section 
5318(h)(1)  requires  every  financial 
institution  to  establish  an  anti-money 
laundering  program  that  includes,  at  a 
minimiun  (i)  the  development  of 
internal  policies,  procedures,  and 
controls;  (ii)  the  designation  of  a 
compliance  officer:  (iii)  an  ongoing 
employee  training  program;  and  (iv)  an 
independent  audit  function  to  test 
programs.  Section  5318(h)(2)  authorizes 
the  Secretar>',  after  consulting  with  the 
appropriate  Federal  functional 
regulator,'  to  prescribe  minimum 
standards  for  anti-money  laundering 
programs,  and  to  exempt  from  the 
application  of  those  standards  any 
financial  institution  that  is  not 
otherwise  subject  to  BSA  regulation. 

Although  the  BSA  includes  "an  *   *  * 
investment  company"  ^  among  the 


entities  defined  as  financial  institutions, 
FinCEN  has  not  previously  defined  the 
term  for  purposes  of  the  BSA  The 
Investment  Company  Act  of  1940 
(codified  at  15  U.S.C.  80a-l  et  seq.)  (the 
1940  Act)  defines  investment  company 
broadly  '  and  .subjects  those  entities  to 
comprehensive  regulation  by  the 
Commission.  However,  entities' 
commonly  known  as  hedge  funds, 
private  equity  funds  and  venture  capital 
funds  are  specifically  excluded  from  the 
1940  Act  definition  of  investment 
company.*  For  purposes  of  the  section 
352  requirement  that  financial 
institutions  establish  anti-money 
laundering  programs  effective  April  24. 
2002,  Treasury'  is  limiting  the 
application  of  this  interim  rule  to  those 
investment  companies  falling  within  the 
categors'  of  "open-end  company" 
contained  in  section  5(a)(1)  of  the  1940 
Act.  which  are  commonly  referred  to  as 
"mutual  funds." '^ 

Mutual  funds  are  by  far  the 
predominant  type  of  investment 
company.  Other  t>'pes  of  investment 
companies  regulated  by  the  Commission 
include  closed-end  companies  and  unit 
investment  trusts.  Closed-end 
companies  typically  sell  a  fixed  number 
of  shares  in  traditional  undervkTitten 
offerings.  Holders  of  closed-end 
company  shares  then  trade  their  shares 
in  secondary  market  transactions, 
usuallv  on  a  securities  exchange  or  in 
the  over-the-counter  market.  Unit 


•  The  Federal  functional  regulator  for  mutual 
funds  is  the  Securities  and  Exchange  Commission 
(Commission). 

2  31  U.S.C  5312(a)(2)(I). 


5  Section  3(a)(li  defines  "investment  company  ' 
as  anv  issuer  which  (.M  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to  engage 
primarily,  in  the  business  of  investing,  reinvesting, 
or  trading  in  securities;  (B)  is  engaged  or  proposes 
to  engage  in  the  business  of  issuing  face-amount 
certificates  of  the  installment  type,  or  has  been 
engaged  in  such  business  and  has  any  such 
certificate  outstanding;  or  |C1  is  engaged  or 
proposes  to  engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to  acquire 
investment  securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's  total  assets 
(exclusive  of  Government  securities  and  cash  items) 
on  an  unconsolidated  basis. 

•Section  356  of  the  Act  requires  that  the 
Secretarv.  the  Federal  Reserve  and  the  Commission 
jointly  submit  a  report  to  Congress,  not  later  than 
October  26.  2002.  on  recommendations  for  effective 
regulations  to  apply  the  requirements  of  the  BSA  to 
investment  companies  as  defined  in  section  3  of  the 
1940  Act,  including  persons  that,  but  for  the 
provisions  that  exclude  entities  commonly  Itnown 
as  hedge  funds,  private  equity  funds,  and  venture 
capital  funds,  would  be  investment  companies. 

^Bv  interim  rule  published  elsewhere  in  this 
separate  pari  of  this  issue  of  the  Federal  Register. 
Treasurv  is  temporarily  exempting  investment 
companies  other  than  mutual  funds  from  the 
requirement  that  ihev  establish  anti-money 
laundering  programs  Treasurv  is  also  temporarily 
deferring  determining  the  definition  of  "investment 
companv"  for  purposes  of  the  BSA.  However,  it  is 
likely  that  those  entities  excluded  from  the 
definition  of  investment  companv"  in  the  1940 
Act  will  be  required  to  establish  anti-money 
laundering  programs  pursuant  to  section  352. 
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investment  trusts  are  pooled  investment 
entities  without  a  board  of  directors  or 
investment  adviser  that  offer  investors 
redeemable  units  in  an  unmanaged, 
fixed  portfolio  of  securities.  Treasury 
will  continue  to  consider  the  type  of 
anti-money  laundering  program  that 
would  be  appropriate  for  the  issuers  of 
these  products,  including  the  extent  to 
which  they  pose  a  money  laundering 
risk  that  is  not  more  effectively  covered 
by  the  anti-money  laundering  program 
of  another  financial  institution  involved 
in  their  distribution  (e.g.,  a  broker- 
dealer). 

Currently,  almost  3000  active  mutual 
funds  are  registered  with  the 
Commission.  At  the  end  of  fiscal  year 
2001,  these  companies  managed  or 
sponsored  8,313  mutual  fund  portfolios. 
During  the  last  few  years,  mutual  fund 
assets  have  dramatically  increased. 
Since  1980,  the  number  of  mutual  fund 
portfolios  has  increased  1370  percent 
and  their  assets  have  increased  4,659 
percent.  During  fiscal  year  2000  alone, 
assets  managed  by  mutual  funds 
increased  by  more  than  $1.3  trillion.  At 
the  end  of  fiscal  year  2001,  mutual 
funds  held  $6.4  trillion — more  than 
double  the  $3  trillion  of  insured 
deposits  at  commercial  banks,  and  more 
than  95  per  cent  of  the  assets  held  by 
all  investment  companies  regulated  by 
the  Commission.  Approximately  one- 
third  of  the  assets  managed  by  mutual 
funds  are  held  in  retirement  accounts — 
both  employer-sponsored  plans  and 
Individual  Retirement  Accounts 
('•IRAs").6 

A  mutual  fund  offers  its  shares 
continuously  and  is  required  to  provide 
its  shareholders  the  right  to  redeem 
shares  at  net  asset  value  on  a  daily  basis. 
Virtually  all  mutual  funds  are  externally 
managed.  Their  operations  are 
conducted  by  affiliated  organizations 
and  third  party  service  providers.  An 
investment  adviser  is  primarily 
responsible  for  selecting  portfolio 
investments  consistent  with  the 
objectives  and  policies  stated  in  the 
mutual  fund's  prospectus." 
Administrative  services  are  usually 
conducted  by  an  investment  adviser  or 
an  unaffiliated  third  party. 

Mutual  funds  usually  offer  their 
shares  to  the  public  through  a  principal 
underwriter.  Principal  underwTiters  are 
regulated  as  broker-dealers  and  are 
subject  to  National  Association  of 


Securities  Dealers,  Inc.  rules."  Mutual 
funds  employ  transfer  agents  to  conduct 
recordkeeping  and  related  functions. 
Transfer  agents  maintain  records  of 
shareholder  accounts,  calculate  and 
disburse  dividends,  and  prepare  and 
mail  shareholder  account  statements, 
federal  income  tax  information,  and 
other  shareholder  notices.  Some  transfer 
agents  prepare  and  mail  statements 
confirming  shareholder  transactions  and 
account  balances,  and  maintain 
customer  service  departments  to 
respond  to  shareholder  inquiries. 

A  mutual  fund  is  governed  by  a  board 
of  directors  or  trustees,  which  is 
responsible  for  overseeing  the 
management  of  the  fund's  business 
affairs.  In  order  to  avail  themselves  of 
certain  Commission  exemptive  rules, 
most  funds'  boards  have  a  majority  of 
directors  who  are  independent  of  the 
fund's  investment  adviser  or  principal 
underwriter. 

In  addition  to  purchasing  shares 
directly  from  some  mutual  funds 
("direct-sold  funds"),  investors  may 
purchase  mutual  fund  shares  through  a 
varietv  of  distribution  channels 
including  broker-dealers  (including 
sponsors  of  fund  "supermarkets"  where 
investors  can  purchase  shares  of  several 
different  mutual  funds),  insurance 
agents,  financial  planners,  and  banks. 
These  alternative  distribution  channels 
usually  maintain  omnibus  accounts 
with  the  mutual  funds  that  they 
distribute.  In  these  cases,  the  funds  and 
their  transfer  agents  do  not  know  the 
identities  of  the  individual  investors. 
Only  the  distributor  (e.g.,  a  broker- 
dealer)  will  have  contact  with  the 
individual  investors,  will  receive  and 
process  individual  investment  and 
redemption  requests,  and  will  have 
access  to  individuals'  trading  activity. 

Because  mutual  funds  do  not  usually 
receive  from  or  disburse  to  shareholders 
significant  amounts  of  currency,  they 
are  not  as  likely  as  banks  to  be  used 
during  the  initial  placement  stage  of  the 
money  laundering  process.  However, 
some  structuring  schemes  used  in  the 
placement  stage  involve  monetary 
instruments  such  as  money  orders,  and 
money  launderers  could  attempt  to  use 
mutual  funds  that  accept  these  forms  of 
payment.  Money  launderers  would 
more  likely  attempt  to  use  mutual  fund 
accounts  in  the  layering  and  integration 
stages  of  money  laundering,  rather  than 
the  placement  stage.  "Layering" 


involves  the  distancing  of  illegal 
proceeds  from  their  criminal  source 
through  the  creation  of  complex  layers 
of  financial  transactions.  Money 
launderers  could  use  mutual  fund 
accounts  to  layer  their  funds  by,  for 
example,  sending  and  receiving  money 
and  wiring  it  quickly  through  several 
accounts  and  multiple  institutions,  or 
by  redeeming  fund  shares  purchased 
with  illegal  proceeds  and  then 
reinvesting  the  proceeds  received  in 
another  fund.  Layering  could  also 
involve  purchasing  funds  in  the  name  of 
a  fictitious  corporation  or  an  entity 
designed  to  conceal  the  true  owner. 
Mutual  funds  could  also  be  used  for 
integrating  illicit  income  into  legitimate 
assets.  "Integration"  occurs  when  illegal 
proceeds  appear  to  have  been  derived 
from  a  legitimate  source.  For  example, 
if  an  individual  were  to  redeem  fund 
shares  that  were  purchased  with  illegal 
proceeds  and  direct  that  the  proceeds  be 
wired  to  a  bank  account  in  the  person's 
own  name,  the  transfer  would  appear 
legitimate  to  the  receiving  bank. 

A  recent  survey  conducted  by  the 
General  Accounting  Office  of  310  direct: 
sold  fund  groups  found  that 
approximately  40  percent  of  those 
groups  currently  have  some  type  of 
voluntary  measures  designed  to  prevent 
money  laundering.^  However,  those 
measures  rarely  go  beyond  restrictions 
on  accepting  currency,  and  thus  do  not 
address  possible  use  by  money 
launderers  during  the  layering  and 
integration  phases. i°  In  light  of  this 
vulnerability,  and  after  consultation 
with  the  Commission,  Treasury  has 
determined  not  to  exercise  its  authority 
to  exempt  temporarily  mutual  funds 
from  the  section  352  requirement  to 
implement  anti-money  laundering 
programs.  Accordingly,  the  interim  rule 
sets  forth  the  minimum  requirements 
applicable  to  such  programs. 

IL  The  Anti-Money  Laundering 
Program 

The  interim  final  rule  requires  that,  by 
July  24,  2002,  mutual  funds  develop  and 
implement  an  anti-money  laundering 
program  reasonably  designed  to  prevent 
them  from  being  used  to  launder  money 
or  finance  terrorist  activities,  which 
includes  achieving  and  monitoring 


"See  The  1990s:  .■K  Decade  of  Expansion  and 
Change  in  the  U.S.  Mutual  Fund  Industn.'. 
Perspective.  Investment  Company  Institute  (Vol.  6, 
No.  3.  July  2000). 

'  .Advisers  to  mutual  funds  must  register  with  the 
Commission  and  comply  with  the  requirements  of 
the  Investment  Advisers  ,\ct  of  1940  (codified  at  15 
U.S.C.  80b-l  et  seq.). 


"On  .April  22.  2002.  the  Commission  approved 
N.ASD  Regulation  Rule  3011.  which  requires  its 
member  firms  to  develop,  and  a  member  of  the 
firm's  senior  management  to  approve,  programs 
designed  to  achieve  and  monitor  compliance  with 
the  BSA  and  related  regulations.  See  Securities 
Exchange  Act  Release  No.  45798  (April  22,  2002). 


''Before  passage  of  the  Act,  the  Investment 
Company  Institute,  a  national  association  of  the 
investment  company  industry,  recommended 
procedures  for  funds  to  adopt  to  avoid  being  used 
bv  money  launderers.  See  Money  Laundering 
Compliance  for  Mutual  Funds.  Investment 
Company  Institute.  May  1999. 

'"Report  to  the  Chairman,  Permanent 
Subcommittee  on  Investigations.  Committee  on 
Governmental  Affairs,  U.S.  Senate.  Anti-Money 
Laundering  Efforts  in  the  Securities  Industry.  GAO- 
02-111,  October  2001. 
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compliance  with  the  applicable 
requirements  of  the  BSA  and  Treasury's 
implementing  regulations. 

The  legislative  history-  of  the  Act 
explains  that  the  requirement  to  have  an 
anti-money  laundering  program  is  not  a 
one-size-fits-all  requirement.  The 
general  nature  of  the  requirement 
reflects  Congress'  intent  that  each 
financial  institution  should  have  the 
flexibility  to  tailor  its  program  to  fit  its 
business,  taking  into  account  factors 
such  as  size,  location,  activities,  and 
risks  or  vulnerabilities  to  money 
laundering.  This  flexibility  is  designed 
to  ensure  that  all  firms  subject  to  the 
statute,  from  the  largest  to  the  ver>' 
small  firms,  have  in  place  policies  and 
procedures  appropriate  to  monitor  for 
anti-money  laundering  compliance." 

In  order  to  assure  that  this 
requirement  receives  the  highest  level  of 
attention  throughout  the  industry,  the 
proposed  rule  requires  that  each 
company's  program  be  approved  in 
wrriting  by  its  board  of  directors  or 
trustees.  1^  The  four  required  elements  of 
the  anti-money  laundering  program  are 
discussed  below. 

(U  Establish  and  Implement  Policies, 
Procedures,  and  Internal  Controls 
Reasonably  Designed  To  Prevent  the 
Mutual  Fund  From  Being  Used  To 
Launder  Money  or  Finance  Terrorist 
Activities,  Including  But  Not  Limited  to 
Achieving  Compliance  With  the 
Applicable  Provisions  of  the  Bank 
Secrecy  Act  and  the  Implementing 
Regulations  Thereunder 

Written  policies  and  procedures, 
which  form  the  basis  of  any  compliance 
program,  should  set  forth  clearly  the 
details  of  the  program,  including  the 
responsibilities  of  the  individuals  and 
departments  involved.  Because  mutual 
funds  operate  through  a  variety  of 
different  business  models,  one  generic 
anti-money  laundering  program  for  this 
industry  is  not  possible;  rather,  each 
mutual  fund  must  develop  a  program 
based  upon  its  own  business  structure. 
This  requires  that  each  mutual  fund 
complex  identify  its  vulnerabilities  to 
money  laundering  and  terrorist 
financing  activity,  understand  the  BSA 
requirements  applicable  to  it,  identify 
the  risk  factors  relating  to  these 


"See  USA  PATRIOT  Act  of  2001:  Consideration 
of  H.R.  3162  Before  the  Senate  (October  25,  2001) 
(statement  of  Sen.  Sarbanes);  Financial  Anti- 
Terrorism  Act  of  2001 :  Consideration  I'nder 
Suspension  of  Rules  of  H.R.  3004  Before  the  House 
of  Representatives  (October  17.  2001)(statement  of 
Rep.  KellyKprovisions  of  the  Financial  Anti- 
Terrorism  Act  of  2001  were  incorporated  as  Title  III 
in  the  .Act). 

12  The  board's  approval  could  be  given  at  its  first 
regularly  scheduled  meeting  after  the  program  is 
adopted. 


requirements,  design  the  procedures 
and  controls  that  will  be  required  to 
reasonably  assure  compliance  with 
these  requirements,  and  periodically 
assess  the  effectiveness  of  the 
procedures  and  controls. 

Policies,  procedures,  and  internal 
controls  should  be  reasonably  designed 
to  detect  activities  indicative  of  money 
laundering.  Transactions  that  could 
indicate  potential  money  laundering 
include  tlie  use  of  fraudulent  checks 
and  unusual  wire  activity.  For  example, 
an  investment  in  a  fund  by  check  or 
checks  drawn  on  the  account  of  a  third 
party  or  parties,  or  by  one  or  more  wire 
transfers  from  an  account  of  a  third 
party  or  parties,  in  each  case  unrelated 
to  the  investor,  could  be  indicative  of 
attempted  money  laundering.  Other 
examples  of  "red  flags  "  that  may 
indicate  potential  illegal  activity 
include  frequent  wire  transfer  activity  to 
and  from  a  cash  reserve  account,  coming 
from  or  sent  to  the  same  bank:  large 
deposits  with  relatively  small  fund 
investments;  frequent  purchases  of  fund 
shares  followed  by  large  redemptions, 
particularly  if  the  resulting  proceeds  are 
wired  to  unrelated  third  parties  or  bank 
accounts  in  foreign  countries;  and 
transfers  to  accounts  in  countries  where 
drugs  are  known  to  be  produced  or 
other  high-risk  countries.' ' 

Policies,  procedures,  and  internal 
controls  should  also  be  reasonably 
designed  to  assure  compliance  with 
BSA  requirements.  The  only  BSA 
regulatory  requirement  currently 
applicable  to  mutual  funds  is  the 
obligation  to  report  on  Form  8300  the 
receipt  of  cash  or  certain  noncash 
instruments  totaling  more  than  SIO.OOO 
in  one  transaction  or  two  or  more 
related  transactions.'''  In  order  to 
develop  a  compliant  anti-money 
laundering  program,  the  program  should 
be  reasonably  designed  to  detect  and 
report  not  only  transactions  required  to 
be  reported  on  Form  8300.  but  also  to 
detect  activity  designed  to  evade  such 
requirements.  Such  activity,  commonly 
known  as  "structuring."  may  involve 
the  purchase  of  more  than  SIO.OOO  in 
fund  shares  with  multiple  money 


"  18  U.S.C,  1956  and  1957  make  it  a  crime  for 
any  person,  including  an  individual  or  company,  to 
engage  knowingly  in  a  financial  transaction  with 
the  proceeds  from  any  of  a  long  list  of  crimes  or 
'specific  unlawful  activity."  .Although  the  standard 
of  knowledge  required  is  "actual  knowledge. " 
actual  knowledge  includes  "willful  blindness." 
Thus,  a  person  could  be  deemed  to  have  knowledge 
that  proceeds  were  derived  from  illegal  activity  if 
he  or  she  ignored  "red  flags  "  that  indicated 
illegality 

'••See  31  CFR  103.30  If  a  mutual  fund  complex 
includes  a  registered  broker-dealer  (as  principal 
underwriter)  or  a  bank  (as  transfer  agent),  then 
those  financial  institutions  would  also  be  subject  to 
separate  BSA  requirements. 


orders,  travelers'  checks,  or  cashiers' 
checks  or  other  bank  checks,  each  with 
a  face  amount  of  less  than  SIO.OOO.  Such 
methods  of  payment  may  be  indicative 
of  money  laundering,  particularly  when 
the  pavment  instruments  were  obtained 
from  different  sources  or  the  payments 
were  made  at  different  times  on  the 
same  day  or  on  consecutive  days  or 
close  in  time. 

We  also  note  that  mutual  funds  will 
be  required  to  comply  with  BSA 
requirements  regarding  accountholder 
identification  and  verification  pursuant 
to  section  326  of  the  Act.  as  set  forth  in 
joint  Treasur>'/Commission  regulations 
required  to  be  issued  by  October  26. 
2002.  and  are  likely  to  become  subject 
to  additional  BSA  requirements, 
including  filing  suspicious  activity 
reports.  As  mutual  funds  become 
subject  to  additional  requirements,  their 
compliance  programs  will  obviously 
have  to  be  updated  to  include 
appropriate  policies,  procedures, 
training,  and  testing  functions. 

Because  mutual  funds  typically 
conduct  their  operations  through 
separate  entities,  which  may  or  may  not 
be  affiliated,  some  elements  of  the 
compliance  program  will  best  be 
performed  by  personnel  of  these 
separate  entities.  It  is  permissible  for  a 
mutual  fund  to  contractually  delegate 
the  implementation  and  operation  of  its 
anti-money  laundering  program  to 
another  affiliated  or  unaffiliated  ser\'ice 
provider,  such  as  a  transfer  agent.  Any 
mutual  fund  delegating  responsibility 
for  aspects  of  its  anti-money  laundering 
program  to  a  third  party  must  obtain 
written  consent  from  the  third  party 
ensuring  the  ability  of  federal  examiners 
to  obtain  information  and  records 
relating  to  the  anti-money  laundering 
program  and  to  inspect  the  third  party 
for  purposes  of  the  program.  However, 
the  mutual  fund  remains  responsible  for 
assuring  compliance  with  this 
regulation.  That  means  that  it  must  take 
reasonable  steps  to  identify'  the  aspects 
of  its  operations  that  may  give  rise  to 
BSA  regulator)'  requirements  or  are 
vulnerable  to  money  laundering  or 
terrorist  financing  activity,  develop  and 
implement  a  program  reasonably 
designed  to  achieve  compliance  with 
such  regulator)'  requirements  and 
prevent  such  activity,  monitor  the 
operation  of  its  program  and  assess  its 
effectiveness.  For  example,  it  would  not 
be  sufficient  to  simply  obtain  a 
certification  from  its  delegate  that  it 
"has  a  satisfactory  anti-money 
laundering  program  " 

With  respect  to  omnibus  accounts,  a 
mutual  fund's  anti-money  laundering 
program  could  have  a  more  limited 
scope.  Typically,  a  fund  has  little  or  no 
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information  about  the  identities  and 
transaction  activities  of  the  individual 
customers  represented  in  an  omnibus 
account.  For  example,  when  fund  shares 
are  sold  through  a  broker-dealer,  the 
broker-dealer  has  all  of  the  relevant 
information  about  the  customer.  When 
that  customer  places  an  order  for  fund 
shares  with  her  broker-dealer,  her 
individual  order  is  combined  with  all 
other  purchase  or  redemption  orders  to 
the  fund  (or  its  transfer  agent).  That  net 
order  is  then  processed  in  the  omnibus 
account.  This  rule  does  not  require  that 
a  mutual  fund  obtain  any  additional 
information  regarding  individual 
transactions  that  are  processed  through" 
another  entity's  omnibus  account. 
Consequently,  given  Treasury's  risk- 
based  approach  to  anti-money 
laundering  programs'  for  financial 
institutions  generally,  including  mutual 
funds,  it  is  not  expected  that  mutual 
funds  will  scrutinize  activity  in 
omnibus  accounts  to  the  same  extent  as 
individual  accounts.  Nevertheless, 
mutual  funds  would  need  to  analyze  the 
money  laundering  risks  posed  by 
particular  onmibus  accounts  based  upon 
a  risk-based  evaluation  of  relevant 
factors  regarding  the  entity  holding  the 
omnibus  account,  including  such  factors 
as  the  type  of  entity,  its  location,  type 
of  regulation,  and  of  course,  the  viability 
of  its  anti- money  laundering  program. 

(2)  Provide  for  Independent  Testing  for 
Compliance  To  Be  Conducted  by 
Company  Personnel  or  by  a  Qualified 
Outside  Party 

It  is  necessary  that  a  mutual  fund 
conduct  periodic  testing  of  its  program, 
in  order  to  assure  that  the  program  is 
indeed  functioning  as  designed.  Such 
testing  should  be  accomplished  by 
personnel  knowledgeable  regarding  BSA 
requirements.  Such  testing  may  be 
accomplished  either  by  employees  of 
the  fund,  its  affiliates,  or  unaffiliated 
service  providers  so  long  as  those  same 
employees  are  not  involved  in  the 
operation  or  oversight  of  the  program. 
The  firequency  of  such  a  review  would 
depend  upon  factors  such  as  the  size 
and  complexity  of  the  mutual  fund 
complex  and  the  extent  to  which  its 
business  model  may  be  more  subject  to 
money  laundering  than  other 
institutions.  A  written  assessment  or 
report  should  be  a  part  of  the  review, 
and  any  reconunendations  resulting 
from  such  review  should,  of  course,  be 
promptly  implemented  or  submitted  to 
the  board  for  consideration. 


(3)  Designate  a  Person  or  Persons 
Responsible  for  Implementing  and 
Monitoring  the  Operations  and  Internal 
Controls  of  the  Program 

The  mutual  fund  must  charge  an 
individual  (or  committee)  with  the 
responsibility  for  overseeing  the  anti- 
money  laundering  program.  The  person 
(or  group  of  persons)  should  be 
competent  and  knowledgeable  regarding 
BSA  requirements  and  money 
laundering  issues  and  risks,  and 
empowered  with  full  responsibility  and 
authority  to  develop  and  enforce 
appropriate  policies  and  procedures 
throughout  the  fund  complex.  Whether 
the  compliance  officer  is  dedicated  full 
time  to  BSA  compliance  would  depend 
upon  the  size  and  complexity  of  the 
fund  complex.  Although  in  many  cases 
the  implementation  and  operation  of  the 
compliance  program  will  be  conducted 
by  entities  (and  their  employees)  other 
than  the  mutual  fund,  the  person 
responsible  for  the  supervision  of  the 
overall  program  should  be  a  fund 
officer. 

(4)  Provide  Ongoing  Training  for 
Appropriate  Persons 

Employee  training  is  an  integral  part 
of  any  anti-money  laundering  program. 
Employees  of  the  fund  (and  of  its 
affiliated  and  third-party  service 
providers)  must  be  trained  in  BSA 
requirements  relevant  to  their  functions 
and  in  recognizing  possible  signs  of 
money  laundering  that  could  arise  in 
the  course  of  their  duties,  so  that  they 
can  carry  out  their  responsibilities 
effectively.  Such  training  could  be 
conducted  by  outside  or  in-house 
seminars,  and  could  include  computer- 
based  training.  The  level,  frequency, 
and  focus  of  the  training  would  be 
determined  by  the  responsibilities  of  the 
employees  and  the  extent  to  which  their 
functions  bring  them  in  contact  with 
BSA  requirements  or  possible  money 
laundering  activity.  Consequently,  the 
training  program  should  provide  both  a 
general  awareness  of  overall  BSA 
requirements  and  money  laundering 
issues,  as  well  as  more  job-specific 
guidance  regarding  particular 
employees'  roles  and  functions  in  the 
anti-money  laundering  program.  ^^  For 
those  employees  whose  duties  bring 
them  in  contact  with  BSA  requirements 
or  possible  money  laimdering  activity, 
the  requisite  training  should  occiu' 


'^  Appropriate  topics  for  an  anti-money 
laundering  program  include,  but  are  not  limited  to: 
BSA  requirements,  a  description  of  money 
laundering,  how  money  laundering  is  carried  out, 
what  types  of  activities  and  transactions  should 
raise  concerns,  what  steps  should  be  followed  when 
suspicions  arise,  and  OFAC  and  other  government 
lists. 


when  the  employee  assumes  those 
duties.  Moreover,  these  employees 
should  receive  periodic  updates  and 
refreshers  regarding  the  anti-money 
laundering  program. 

Finally,  in  addition  to  complying  with 
the  requirements  of  this  interim 
regulation,  mutual  funds  are  encouraged 
to  adopt  procediu'es  for  voluntarily 
filing  Suspicious  Activity  Reports  with 
FinCEN  and  for  reporting  suspected 
terrorist  activities  to  FinCEN  using  its 
Financial  Institutions  Hotline  U-866- 
566-3974). 

As  an  administrative  matter,  this 
rulemaking  includes  an  amendment  to 
the  delegation  of  examination  authority 
by  FinCEN  to  the  Commission,  to  enable 
the  Conunission  to  examine  mutual 
funds  for  compliance  with  this 
regulation. 

m.  Implementation  Date 

Pursuant  to  section  103.130(b),  a 
mutual  fund  is  required  to  comply  with 
the  anti-money  laundering  program 
requirements  of  31  CFR  103.130  by  July 
24.  2002. 

rV.  Administrative  Procedure  Act 

The  provisions  of  31  U.S.C. 
5318(h)(1).  requiring  all  financial 
institutions  to  establish  anti-money 
laundering  programs  with  at  least  four 
identified  elements,  become  effective 
April  24.  2002.  This  interim  rule 
provides  guidance  to  mutual  funds  on 
how  to  comply  with  the  law  in  effect  on 
that  date  and  does  not  impose  any 
obligation  on  any  financial  institution 
that  is  not  required  by  section  352  of  the 
Act.  Accordingly,  good  cause  is  found  to 
dispense  with  notice  and  public 
procedure  as  unnecessary  pursuant  to  5 
U.S.C.  553(b)(B),  and  to  make  the 
provisions  of  the  interim  rule  effective 
in  less  than  30  days  pursuant  to  5  U.S.C. 
553(d)(1)  and  {3}. 

V.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

VI.  Executive  Order  12866 

This  interim  final  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

Vn.  Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
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information  contained  in  this  interim 
final  rule  has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  control  number  1506- 
0020.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

Comments  concerning  the  collection 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503,  with  copies  to 
FinCEN  at  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
Post  Office  Box  39,  Vienna,  Virginia, 
22183. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

The  collection  of  information  in  this 
interim  final  rule  is  in  31  CFR 
103.130(b).  The  information  will  be 
used  by  federal  agencies  to  verify 
compliance  by  mutual  funds  with  the 
provisions  of  31  CFR  103.130.  The 
collection  of  information  is  mandatory. 
The  likely  recordkeepers  are  businesses. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  as  required 
by  31  CFR  103.130(a)  is  presented  to 
assist  those  persons  wishing  to 
comment  on  the  information  collection. 

Description  of  Recordkeepers:  Mutual 
funds,  as  defined  in  31  CFR  103.130(a). 

Estimated  Number  of  Recordkeepers: 
3,000. 

Estimated  Average  Annual  Burden 
Hours  Per  Recordkeeper:  The  estimated 
average  burden  associated  with  the 


collection  of  information  in  this  interim 
final  rule  is  1  hour  per  recordkeeper. 

Estimated  Total  Annual 
Recordkeeping  Burden:  3.000  hours. 

List  of  Subjects  in  31  CFR  Part  103 

Banks,  banking,  Brokers.  Counter 
money  laundering.  Counter-terrorism. 
Currency.  Foreign  banking.  Reporting 
and  recordkeeping  requirements. 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5331:  title  III.  sees.  314.  352. 
Pub.  L.  107-56.  115  Stat.  307. 

2.  In  Subpart  E,  revise  §  103.56(b)(6) 
to  read  as  follows: 

§103.56    Enforcement. 

***** 

(b)*  *   * 

(6)  To  the  Securities  and  Exchange 
Commission  with  respect  to  brokers  and 
dealers  in  securities  and  investment 
companies  as  that  term  is  defined  in  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80-1  et  seq.); 
***** 

3.  In  subpart  I,  add  new  §  103.130  to 
read  as  follows: 

§  1 03.1 30    Anti-money  laundering 
programs  for  mutual  funds. 

(a)  For  purposes  of  this  section, 
"mutual  fund"  means  an  open-end 
company  as  defined  in  section  5(a)(1)  of 
the  Investment  Corapanv  act  of  1940  (15 
U.S.C.  80a-5(a)(l)). 

(b)  Effective  July  24.  2002,  each 
mutual  fund  shall  develop  and 
implement  a  written  anti-money 
laundering  program  reasonably 
designed  to  prevent  the  mutual  fund 
from  being  used  for  money  laundering 
or  the  financing  of  terrorist  activities 
and  to  achieve  amd  monitor  compliance 
with  the  applicable  requirements  of  the 
Bank  Secrecy  Act  (31  U.S.C.  5311,  et 
seq.),  and  the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  the  Treasury.  Each 
mutual  fund's  anti-money  laundering 
program  must  be  approved  in  writing  by 
its  board  of  directors  or  trustees.  A 
mutual  fund  shall  make  its  anti-money 
laundering  program  available  for 
inspection  by  the  Commission. 

(c)  The  anti-money  laundering 
program  shall  at  a  minimum: 

(1)  Establish  and  implement  policies, 
procedures,  and  internal  controls 
reasonably  designed  to  prevent  the 
mutual  fund  from  being  used  for  money 


laundering  or  the  financing  of  terrorist 
activities  and  to  achieve  compliance 
with  the  applicable  provisions  of  the 
Bank  Secrecy  Act  and  the  implementing 
regulations  thereunder; 

(2)  Provide  for  independent  testing  for 
compliance  to  be  conducted  by  the 
mutual  fund's  personnel  or  by  a 
qualified  outside  party; 

(3)  Designate  a  person  or  persons 
responsible  for  implementing  and 
monitoring  the  operations  and  internal 
controls  of  the  program:  and 

(4)  Provide  ongoing  training  for 
appropriate  persons. 

Dated:  .April  23.  2002. 
lames  F.  Sloan, 

Director.  Financial  Crimes  Enforcement 
Setwork. 
[FR  Doc.  02-10454  Filed  4-24-02;  4:09  pm] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
mN1506-AA28 

Financial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Operators  of  a  Credit 
Card  System 

agency:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasvuy 
ACTION:  Interim  final  rule. 

summary:  FinCEN  is  issuing  this  interim 
final  rule  to  define  and  provide 
guidance  to  operators  of  credit  card 
systems  concerning  the  revised 
provision  in  the  Bank  Secrecy  Act  that 
requires  them  to  establish  anti-money 
laundering  programs. 
DATES:  This  interim  final  rule  is 
effective  April  24.  2002  Written 
comments  may  be  submitted  to  FinCEN 
on  or  before  May  29.  2002. 
ADDRESSES:  Submit  comments 
(preferablv  an  original  and  four  copies) 
to  FinCEN.  P.O  Box  39.  Vienna.  VA 
22183.  Attn:  Section  352  CC 
Regulations.  Comments  may  also  be 
submitted  by  electronic  mail  to 
regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text. 
Attention:  Section  352  CC  Regulations." 
Comments  may  be  inspected  at  FinCEN 
between  10  a.m.  and  4  p.m.  in  the 
FinCEN  Reading  Room  in  Washington, 
DC.  Persons  wishing  to  inspect  the 
comments  submitted  must  request  an 
appointment  by  telephoning  (202)  354- 
6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Chief  Counsel  (FinCEN), 
(703)  905-3590;  Office  of  the  Assistant 
General  Counsel  for  Enforcement 
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(Treasury).  (202)  622-1927:  or  the  Office 
of  the  Assistant  General  Counsel  for 
Banking  &  Finance  (Treasury).  (202) 
622-0480  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2001.  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT) 
Act  of  2001  (Public  Law  107-56)  (the 
Act).  Title  III  of  the  Act  makes  a  number 
of  amendments  to  the  anti-money 
laundering  provisions  of  the  Bank 
Secrecy  Act  (BSA),  which  are  codified 
in  subchapter  II  of  chapter  53  of  title  31. 
United  States  Code.  These  amendments 
are  intended  to  make  it  easier  to 
prevent,  detect,  and  prosecute 
international  money  laundering  and  the 
financing  of  terrorism.  Section  352(a)  of 
the  Act.  which  becomes  effective  on 
April  24.  2002.  amended  section 
5318(h)  of  the  BSA.  As  amended, 
section  5318(h)(1)  requires  everv- 
financial  institution  to  establish  an  anti- 
money  laundering  program  that 
includes,  at  a  minimum,  (i)  the 
development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer:  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  programs.  As  operators  of  credit 
card  systems  are  identified  as  financial 
institutions  under  the  BSA,  31  U.S.C. 
5312(a)(2)(L).  they  are  subject  to  the 
anti-money  laundering  program 
requirement.  This  rule  is  intended  to 
define  an  "operator  of  a  credit  card 
system."  and  to  provide  guidance  to 
them  in  complying  with  the  law. 
tailored  to  the  industry. 

A.  Credit  Card  Systems 

Credit  cards  represent  the  right  to 
purchase  goods  and  services,  or  in  some 
cases  the  right  to  obtain  a  cash  advance, 
against  a  line  of  credit  offered  by  the 
issuer  of  the  credit  card.  The  Truth  in 
Lending  Act  defines  a  credit  card  as  a 
"card,  plate,  coupon  book  or  other 
credit  device  existing  for  the  purpose  of 
obtaining  money,  property,  labor,  or 
services  on  credit."  '  15  U.S.C.  1602(k). 
This  interim  final  rule  adopts  this 
definition.  Also  included  within  this 
definition  is  a  charge  card,  that  is,  a 
credit  card  for  which  the  cardholder 
must  pay  the  monthly  balance  in  fuU.- 


The  use  to  which  a  credit  card  may 
be  put  depends  upon  the  entity  issuing 
or  accepting  the  card. '  In  the  case  of 
general  purpose  credit  cards,  such  as 
those  issued  by  members  of  the  VISA  or 
MasterCard  system,  the  cards  are 
accepted  by  a  variety  of  merchants 
worldwide.  In  the  United  States,  most 
such  cards  are  issued  by  banks  •• 
authorized  by  the  operator  of  the  credit 
card  system  to  use  the  particular  name 
and  access  the  associated  clearance  and 
settlement  system.  Such  entities  are 
called  "issuing  institutions."  On  the 
other  side  of  the  transaction,  in  order  for 
a  particular  merchant  to  accept  the 
credit  card,  it  must  have  a  relationship 
with  a  bank  or  entity  that  is  itself 
authorized  to  sign  up  merchants  to 
accept  the  credit  card  for  purchases  and' 
process  such  credit  card  transactions. 
Entities  authorized  to  accept  credit  card 
purchases  from  merchants  are  called 
"acquiring  institutions"  or  "merchant 
institutions."  In  all  cases,  the  operator 
of  the  credit  card  system  determines 
which  entities  may  serve  as  issuing  and 
acquiring  institutions  (member 
institutions)  and  prescribes  rules  that 
member  institutions  must  follow. 

Other  credit  cards  used  in  the  United 
States  are  issued  by  a  particular 
merchant  or  vendor  and  may  only  be 
used  in  connection  with  purchases 
made  from  that  merchant  or  vendor. 
Examples  include  department  store  and 
oil  company  credit  cards,  as  well  as 
charge  cards  issued  by  individual 
merchants.  Often  such  cards  are  issued 
bv  a  bank  on  behalf  of  a  particular 
merchant,  but  in  some  cases  the 
merchant  itself  may  issue  the  card. 
Merchants,  vendors,  or  banks  whose 
issuance  of  credit  cards  is  restricted  to 
such  circumstances  do  not  fall  within 
the  definition  of  an  operator  of  a  credit 
card  svstem  as  set  forth  in  this  interim 
final  rule.''  However,  if  an  entity 
otherwise  falls  within  the  definition  of 
an  operator  of  a  credit  card  system 
under  this  interim  final  rule,  the  fact 
that  the  operator  may  also  issue  credit 
cards  with  particular  merchants,  or  may 
itself  serve  as  the  issuing  or  acquiring 


1  "Credit"  is  derined  as  "the  right  granted  by  a 
creditor  to  a  debtor  to  defer  payment  of  a  debt  or 
to  incur  debt  and  defer  its  payment.  '  15  U.S.C. 
1602(e). 

''Regulations  implementing  the  Truth  in  Lending 
Act  define  a  charge  card  as  "a  credit  card  on  an 
account  for  which  no  periodic  rate  is  used  to 


compute  a  finance  charge."  12  CFR  226.2(15).  This 
interim  final  rule  likewise  adopts  this  definition. 

'In  its  1997  report  entitled.  "Payments. 
Clearance,  and  Settlement;  A  Guide  to  the  Systems. 
Risks  and  Issues."  the  General  Accounting  Office 
described  the  use  of  credit  cards  generally,  as  well 
as  the  role  of  operators  of  a  credit  card  system  in 
the  clearance  and  settlement  of  transactions.  See 
GAO/GGD-97-73  at  108-15  (June  1997)  ("the  1997 
GAO  Report  ■). 

■•  For  purposes  of  this  preamble,  the  terra  "bank" 
refers  to  insured  depository  institutions,  including 
federally  and  state  chartered  banks,  thrifts,  and 
credit  unions. 

■*  Banks  issuing  merchant  or  vendor  cards  are 
already  subject  to  anti-money  laundering  regulation 
enforced  by  the  bank  regulators. 


institution,  does  not  remove  it  from  the 
scope  of  this  interim  final  rule. 

The  purpose  for  distinguishing 
between  general  purpose  credit  cards 
and  merchant  cards  lies  first  in  the  fact 
that  the  definition  in  the  BSA  refers  to 
"an  operator  of  a  credit  card  system"  as 
a  financial  institution.  We  do  not  view 
the  issuance  of  a  merchant  or  vendor 
card  as  the  operation  of  a  credit  card 
system,  which  is  more  naturally 
interpreted  to  refer  to  the  organizer  of  a 
membership  or  other  interrelated  group. 
Second,  as  discussed  more  fully  below, 
the  significant  money  laundering  or 
terrorist  financing  risk  associated  with 
the  operation  of  a  credit  card  system 
sought  to  be  minimized  by  this  interim 
final  rule  is  the  operator's  authorization 
or  licensing  of  issuing  or  acquiring 
institutions  without  conducting 
appropriate  due  diligence  relating  to  the 
money  laundering  or  terrorist  financing 
risk  posed  by  those  institutions.  A 
merchant  or  a  vendor  that  issues  its  own 
card  does  not  present  that  particular  risk 
because  it  does  not  perform  that 
function.'' 

With  general  purpose  credit  cards,  the 
operator  of  a  credit  card  system  plays  a 
vital  role  in  the  authorization,  clearance, 
and  settlement  of  credit  card  purchases. 
This  role  is  important  to  understanding 
both  how  the  operator  of  the  credit  card 
system  can  assist  in  preventing  money 
laundering  or  terrorist  financing,  as  well 
as  the  practical  limitations  placed  on 
the  operator  in  this  regard. 
Authorization  is  the  process  by  which 
the  issuer  of  the  credit  card  approves  or 
rejects  a  purchase  at  the  time  the 
cardholder  seeks  to  access  the  line  of 
credit  associated  with  the  card. 
Typically,  the  merchant  swipes  the 
credit  card  through  a  terminal  that 
electronically  captures  the  relevant 
data.'  Once  Uie  merchant  keys  in  the 
amount  of  the  purchase,  that 
information  is  transmitted  electronically 
through  the  operator's  system  to  the 
issuing  bank  for  approval.  If 
appropriate,  the  purchase  is  approved. 
Once  approved,  the  transaction  with  the 
consumer  is  consummated. 

The  next  step  is  the  clearance  process. 
The  merchant  submits  the  credit  card 
payment  information  to  its  merchant 
bank  for  payment.  The  merchant  bank 
credits  the  merchant's  account,  and 


^This  interim  finad  rule  neither  considers  nor 
addresses  the  money  laundering  or  terrorist 
financing  risks  associated  with  issuing  institutions. 
However,  this  should  not  be  construed  to  suggest 
no  such  risks  exist. 

'  "Electronic  Data  Capture  (EDC)  is  a  point-of-sale 
terminal  that  reads  the  information  embedded  in 
the  magnetic  strip  of  bank  cards.  These  terminals 
electronically  authorize  and  capture  transaction 
data,  thus  eliminating  the  need  for  a  paper  deposit." 
The  1997  GAO  Report  at  108. 
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submits  the  purchase  information  to  the 
operator  of  the  credit  card  system.  The 
operator  then  sends  the  purchase 
information  to  the  issuing  bank  for 
payment. 

the  final  step  is  the  settlement 
process.  The  issuing  bank  transmits  the 
funds  owed  by  virtue  of  the  purchase  to 
the  operator  of  the  credit  card  system. 
The  operator  then  transmits  the  funds  to 
the  merchant  bank  in  settlement  of  the 
debt.  In  the  settlement  process,  funds 
are  transmitted  through  traditional 
payment  systems.  The  issuing  bank  then 
bills  the  cardholder  for  the  transaction 
in  accordance  with  the  credit 
agreement. 

Thus,  the  operator  of  the  credit  card 
system  not  only  controls  which  entities 
may  issue  or  process  transactions 
involving  its  card,  but  it  also  serves  as 
a  clearinghouse  where  debts  are  settled 
and  from  which  payments  are  made  and 
received.  This  is  the  functional 
definition  of  an  operator  of  a  credit  card 
system.  The  reality  is  that  there  are  few 
operators  of  credit  card  systems  in  the 
United  States,  certainly  in  contrast  to 
the  number  of  issuing  and  acquiring 
banks. 

In  addition,  a  debit  card  may  at  times 
also  be  used  as  a  credit  card.  A  debit 
card  generally  accesses  an  existing 
deposit  account  at  an  insured 
depository  institution  from  which  funds 
are  withdraw'n  upon  use  of  the  debit 
card.  Debit  cards  generally  require  the 
use  of  a  personal  identification  number 
at  the  point  of  sale.  Some  debit  cards 
can  also  function  as  a  credit  card  and 
some  credit  card  system  operators  also 
authorize,  clear,  and  settle  debit  CEird 
transactions.  Often  such  dual  use  cards 
are  marked  with  a  logo  or  insignia  of  the 
operator  of  the  credit  card  system.  The 
interim  final  rule  applies  to  both 
functions  of  a  dual  use  card." 

B.  The  Authorization  of  Acquiring  and 
Issuing  Banks 

The  success  of  a  general  purpose 
credit  card  depends  upon  its  availability 
to  consumers  and  the  extent  to  which  it 
is  widely  accepted  by  merchants  and 
vendors.  The  operator  of  the  system  is 
directly  responsible  for  selecting  and 
approving  issuing  and  acquiring 
institutions  to  become  a  part  of  the 
system,  and  setting  the  rules  by  which 
they  must  abide.  In  addition,  in  its  role 


"While  this  interim  final  rule  applies  to  the  debit 
card  functions  performed  by  an  operator  of  a  credit 
card  system  accepting  dual  use  cards,  the  rule  does 
not  apply  generally  to  operators  of  a  debit  card 
system,  treasury  intends  to  consider  whether 
operators  of  debit  card  systems  should  likewise  be 
included  as  financial  institutions  under  the  BSA 
and  thus  be  subject  to  the  anti-money  laundering 
.  program  requirement. 


of  ensuring  that  the  member  institutions 
continue  to  abide  by  the  membership 
rules,  the  operator  of  the  system 
indirectly  plays  a  role  in  selecting  and 
approving  other  users  in  the  system, 
including  cardholders  and  merchants. 
These  functions — determining  which 
institutions  may  ser\e  as  issuing  or 
acquiring  institutions,  and  setting  and 
ensuring  ongoing  compliance  with  the 
system's  rules  and  regulations — play  a 
crucial  role  in  determining  the  extent  to 
which  a  credit  card  system  may  be 
vulnerable  to  money  laundering  or 
terrorist  financing. 

It  appears  that  during  the 
authorization,  clearance,  and  settlement 
process,  cardholder  and  individual 
merchant  names  may  not  be  transmitted 
through  the  operator's  credit  card 
svstem.-'  Comprehensive  cardholder 
information  is  maintained  by  the  issuing 
institutions.  Similarly,  information 
about  the  merchants  that  accept  the  card 
is  maintained  by  the  acquiring 
institutions.  Thus,  many  important  anti- 
money  laundering  functions  of  necessity 
reside  with  the  issuing  and  acquiring 
institutions,  and.  in  the  United  States, 
existing  anti-money  laundering 
regulations  typically  govern  these 
institutions.  However,  the  initial  and 
continuing  authorization  of  institutions 
to  issue  a  credit  card  and  process  credit 
card  transactions  is  within  the  sole 
control  of  the  operator  of  the  credit  card 
system. 

C.  Existing  Anti-Fraud  Functions 
Performed  by  the  Operator  of  a  Credit 
Card  System 

Incentives  exist  for  the  operator  of  a 
credit  card  system  to  minimize  financial 
losses  caused  by  fraud  in  connection 
with  the  use  of  its  credit  card. 
According  to  the  industn.'.  those 
incentives  encourage  operators  to 
scrutinize  institutions  seeking 
authorization  to  become  issuers  or 
acquirers  to  ensure  that  member 
institutions  themselves  do  not  pose  an 
unreasonable  risk  of  loss,  whether 
through  participation  in  fraud  or 
through  their  issuing  or  acquiring 
functions.  This  interim  final  rule  seeks 
to  take  advantage  of  those  existing 
practices  by  increasing  the  scope  of  the 
due  diligence  conducted  by  the  operator 
to  include  the  potential  for  money 
laundering  or  terrorist  financing. 

Operators  of  credit  card  systems 
support  the  efforts  of  issuing  and 
acquiring  institutions  in  the  detection  of 
fraudulent  uses  of  their  credit  cards. 


Some  of  the  methods  for  identifying 
irregular  and  possibly  fraudulent 
transactions  are  quite  sophisticated.  For 
example,  operators  and  some  issuers  use 
computers  to  fiag  potentially  fraudulent 
uses  of  credit  cards  as  the  purchases  are 
authorized,  cleared,  and  settled  by 
comparing  recent  purchases  with  the 
cardholders  purchase  history  as  well  as 
known  typologies  of  fraudulent  uses.  At 
this  time.  Treasun.'  does  not  necessarily 
intend  to  require  operators  of  credit  card 
svstems.  as  part  of  their  anti-money 
laundering  program,  to  use  this  type  of 
fraud  detection  capabilities  to  detect 
potential  money  laundering  or  terrorist 
financing.  The  reason  is  practical — it  is 
not  clear  that  potential  money 
laundering  or  terrorist  financing  can  be 
easilv  identified  with  the  current 
technology  that  evaluates  transactions 
passing  through  the  operator's  system 
However.  Treasury  hopes  to  work  with 
operators  of  credit  card  systems  going 
forward  to  develop,  where  possible, 
typologies  of  money  laundering  or 
terrorist  financing  that  may  be  capable 
of  being  identified  through  existing 
fraud  detection  mechanisms  '" 

D.  Money  Laundering  and  Terrorist 
Financing  Risks  Associated  with  Credit 
Cards  from  the  Perspective  of  the 
Operator  of  a  Credit  Card  System 

Once  in  the  hands  of  a  consumer,  a 
general  purpose  credit  card  is  designed 
to  facilitate  the  purchase  of  goods  or 
ser\'ices  or  the  securing  of  cash 
advances  worldwide  with  minimal 
delay.  But  the  very  attributes  that  make 
credit  cards  attractive  to  legitimate 
consumers  are  the  attributes  that  make 
them  susceptible  to  potential  abuse  The 
mvriad  ways  in  which  credit  cards  may 
be  abused  for  money  laundering  or 
terrorist  financing  are  beyond  the  scope 
of  this  preamble.  11  Instead,  the  primary- 
focus  of  this  interim  final  rule  is  on  the 
risks — and  the  need  to  minimize  them — 
associated  with  the  operator 
authorizing,  and  maintaining 
authorization  for,  issuing  and  acquiring 
institutions. 

Absent  effective  anti-money 
laundering  controls  in  issuing  and 
acquiring  institutions,  the  use  of  a  credit 
card  mav  provide  a  convenient  way  for 
monev  launderers  or  those  financing 
terrorism  to  access  their  tainted  funds 
all  over  the  world.  For  example,  if  a 
foreign  bank  lacking  adequate  anti- 
money  laundering  controls  is  authorized 


"Operators  may  well  have  complele  information 
regarding  cardholders  and  merchants  during  the 
authorization  and  settlement  process,  e.g..  if  the 
operator  also  serves  as  an  issuer 


'TinCEN,  in  conjunction  with  the  Bank  Secrecy 
.Act  Advisory  Group,  publishes  an  annual  SAR 
Activity  Review  that  discusses  typologies  revealed 
in  S.AR  filings. 

' '  The  G.AO  is  currently  drafting  a  report  that  will 
analyze  money  laundering  in  the  credit  card 
industry-. 
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to  issue  a  credit  card  capable  of  being 
used  in  the  United  States,  there  exists 
an  increased  risk  that  illicit  funds 
located  in  the  foreign  bank  may  be 
accessed — and  those  funds  injected  into 
the  U.S.  financial  system — by  account 
holders  using  the  credit  card  in  the 
United  States  to  make  piuchases.  obtain 
cash  advances,  or.  if  it  is  a  dual  use 
card,  use  the  card  as  a  debit  card.  The 
problem  is  exacerbated  by  the  fact  that 
the  operator  of  the  credit  card  system 
that  clears  and  settles  transactions  might 
not  have  information  about  the  identity 
of  the  cardholder  or  the  source  of  funds 
used  to  pay  the  debts  at  the  time  the 
transactions  are  processed. 

Under  the  Act.  and  even  prior  to  the 
Act,  numerous  restrictions  and 
heightened  due  diligence  requirements 
were  placed  on  U.S.  banks  and 
securities  brokers  and  dealers 
maintaining  accounts  for  certain  types 
of  foreign  banks  and  foreign  banks 
located  in  jurisdictions  identified  as 
lacking  adequate  anti-money  laundering 
controls  and  supervision.  In  this  way, 
the  Act  seeks  to  eliminate  or  minimize 
known  risks  to  the  U.S.  financial 
system,  even  requiring  the  termination 
of  accounts  for  certain  financial 
institutions  when  the  risk  is  deemed  too 
high.  Examples  of  known  risks 
identified  by  the  Act  include 
maintaining  "correspondent  accounts" 
for;  (1)  Foreign  banks  located  in 
jurisdictions  identified  as  lacking  basic 
anti-money  laundering  controls;  (2) 
foreign  shell  banks,  that  is,  banks  with 
no  physical  presence  in  any 
jurisdiction;  and  (3)  foreign  banks 
operating  under  an  offshore  banking 
license.' 2 

Despite  the  risks  associated  with  these 
identified  foreign  financial  institutions, 
the  prohibitions  or  enhanced  due 
diligence  obligations  have  not  been 
applied  directly  to  operators  of  credit 
card  systems  that  may  well  authorize 
foreign  financial  institutions  to  issue 
their  credit  cards  and  access  their 
systems.  But  if  such  foreign  banks  were 
authorized  to  issue  credit  cards  capable 
of  being  used  in  the  United  States, 
customers  of  such  banks  would  have  the 


■'See  .^ct  sections  312  and  313:  see  also  Minority 
Staff  of  the  Senate  Permanent  Subcommittee  on 
Investigations.  107th  Cong..  Correspondent 
Banking:  A  Gateway  for  Money  Laundering.  14-18 
(S.  Prt.  2001).  Congress  defined  a  "correspondent 
account"  broadly  in  the  .^ct  to  include  any 
"account  established  to  receive  deposits  from,  make 
payments  on  behalf  of  a  foreign  financial 
institution,  or  handle  other  financial  transactions 
related  to  such  institution."  Act  section  311  (31 
U.S.C.  5318A(e)(l)(B)).  Treasury  is  now  considering 
comments  received  on  a  previous  proposed  rule  in 
which  the  statutory  definition  was  adopted  without 
limitation.  See  66  FR  67460  (Dec.  28.  2001) 
(implementing  sections  313  and  319(b)  of  the  Act). 


opportunity  to  inject  illicit  funds  into 
the  U.S.  financial  system. 

Recent  examples  confirm  the 
potential  for  utilizing  a  credit  card 
system  to  access  in  the  United  States 
funds  located  in  a  foreign  financial 
institutions.  The  Internal  Revenue 
Service  has  successfully  sought 
permission  to  serve  "John  Doe" 
subpoenas  on  MasterCard  International, 
American  Express  Travel  Related 
Services  Co..  and  VISA  hitemational 
seeking  records  relating  to  U.S.  citizens 
with  credit,  charge,  and  debit  cards 
issued  by  banks  or  other  financial 
institutions  located  in  identified  tax 
havens.  According  to  the  IRS,  U.S. 
citizens  are  using  credit,  charge,  and 
debit  cards  to  access  in  the  United 
States  funds  placed  in  these  foreign 
banks  and  financial  institutions  to  avoid 
U.S.  tcixes.  The  tax  haven  jurisdictions 
do  not  disclose  account  information  to 
the  United  States  for  purposes  of 
enforcing  U.S.  tax  laws.  If  credit  cards 
can  be  used  to  access  funds  located  in 
tax  havens  to  avoid  U.S.  income  tax 
obligations,  credit  cards  have  the 
potential  to  be  used  to  access  illicit 
funds  located  in  money  laundering 
havens  if  banks  in  those  jurisdictions 
are  given  permission  by  the  operator  of 
the  credit  card  system  to  issue  the  credit 
cards.  The  same  principle  holds  true  for 
illicit  funds  deposited  in  U.S.  financial 
institutions  that  issue  credit  cards.  To 
the  extent  the  issuing  institution  lacks 
sufficient  anti-money  laundering 
controls,  issuance  of  a  credit  card  would 
allow  easy  and  seemingly  "clean" 
access  to  tainted  funds. 

E.  The  Anti-Money  Laundering  Program 

As  the  foregoing  discussion 
demonstrates,  the  anti-money 
laundering  program  required  by  this 
interim  final  rule  is  designed  primarily 
to  ensure  that  operators  of  credit  card 
systems  conduct  sufficient  due 
diligence  on  those  banks  or  other 
entities  that  they  authorize  to  be  issuing 
or  acquiring  institutions.  Such  due 
diligence  should  be  performed  prior  to 
accepting  the  institution  into  the 
system,  and  on  an  on-going  basis  with 
a  frequency  that  is  commensurate  with 
the  risk  posed  by  the  particular 
institution.  The  anti-money  laundering 
program  must  also  have  procedures  to 
minimize  the  opportunity  for  money 
laundering  or  terrorist  financing  when 
identified  high-risk  institutions  are 
issuing  or  acquiring  institutions.  In 
fulfilling  obligations  under  the  interim 
final  rule,  it  is  expected  that  operators 
will  tailor  existing  rules  and  guidelines 
governing  member  institutions  to 
minimize  the  risk  of  money  laundering 
or  terrorist  financing.  Finally,  the 


program  should  be  risk-based,  meaning 
that  resources  should  be  devoted  to 
those  areas  that  pose  the  greatest  risk  of 
money  laundering  or  terrorist  financing. 
This  interim  final  rule  is  meant  to 
provide  guidance  to  operators  on 
identified  risks. 

The  focus  of  the  rule  is  on  what 
operators  can  and  do  control,  and  it  may 
be  that  most  are  already  taking  the  steps 
outlined  in  this  rule.  The  interim  final 
rule  is  not  intended  to  place  the 
operator  of  a  credit  card  system  in  the 
role  of  guaranteeing  that  no  issuing  or 
acquiring  institutions  permit  money 
laundering  or  terrorist  financing  through 
the  use  of  the  operator's  credit  card.  To 
the  contrary,  while  the  operator  of  the 
credit  card  system  will  play  an 
important  role  in  minimizing  the  risk  of 
abuse  by  controlling  access  to  the 
system,  perhaps  even  denying  access  to 
institutions  posing  an  unreasonable  risk 
of  money  laundering  or  terrorist 
financing,  the  operator  should  not  be 
placed  in  the  role  of  regulating  issuing 
or  acquiring  institutions. 

Finally,  in  addition  to  compliance 
with  mandatory  regulatory 
requirements,  Treasury  and  FinCEN 
encourage  operators  of  credit  card 
systems  to  have  procedures  for 
volimtarily  reporting  suspected  terrorist 
activity  to  FinCEN  using  its  Financial 
Institutions  Hotline(l-866-556-3974). 

n.  Section-by-Section  Analysis 

A.  Section  103.135(a) — Definitions 

The  definition  of  an  operator  of  a 
credit  card  system  is  a  functional  one. 
It  includes  any  entity  that  (1)  operates 
a  system  that  clears  and  settles 
transactions  involving  its  credit  card; 
and  (2)  authorizes  another  entity  to 
serve  as  an  issuing  or  acquiring 
institution  for  the  operator's  credit  card. 
The  credit  card  must  be  capable  of  being 
used  in  the  United  States.  An  operator 
may  be  a  bank,  a  consortium  or 
association  of  banks,  or  any  other  entity 
performing  the  functions  described.  All 
operators  of  credit  card  systems  doing 
business  in  the  United  States  are 
covered  by  the  interim  final  rule. 

Issuing  and  acquiring  institutions 
within  such  systems  need  not  be  located 
in  the  United  States  and  may  be  foreign 
entities.  An  issuing  institution  is  any 
entity  authorized  by  the  operator  to 
issue  the  operator's  credit  card.  An 
acquiring  institution  is  any  entity 
authorized  by  the  operator  to  contract 
with  merchants  to  process  transactions 
involving  the  operator's  credit  card.  The 
interim  final  nde  adopts  the  definition 
of  a  credit  card  found  in  the  Truth  in 
Lending  Act,  a  definition  that  includes 
charge  cards.  Finally,  debit  cards 
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capable  of  being  used  as  a  credit  card 
are  covered  by  this  interim  final  rule. 

B.  Section  103.135(bj  and  (c)—The 
Required  Anti-Money  Laundering 
Program 

Section  103.135(b)  requires  that  each 
operator  of  a  credit  card  system  have  an 
anti-money  laundering  program 
reasonably  designed  to  prevent  the 
system  from  being  used  to  launder 
money  or  to  finance  terrorist  activities. 
The  program  must  be  in  writing  and 
approved  by  senior  management.  The 
minimum  requirements  for  the  anti- 
money  laundering  program  are  set  forth 
in  section  103.135(c).  Beyond  these 
minimum  requirements,  however,  the 
anti-money  laundering  program  is 
designed  to  give  operators  of  a  credit 
card  system  flexibility  to  design  their 
programs  to  meet  the  specific  risks 
presented.  The  steps  necessary  to  guard 
against  an  institution,  foreign  or 
domestic,  issuing  or  processing 
transactions  involving  the  credit  card  in 
connection  with  money  laundering 
when  the  institution  does  not  fall  within 
a  high  risk  category  may  be  minimal  if 
the  institution  and  its  anti-money 
laundering  controls  are  well  known  to 
the  operator.  The  fact  that  a  member 
institution  is  a  foreign  bank  or  entity  is 
not  itself  determinative  of  the  risk 
posed. 

The  minimum  standards  for  the  anti- 
money  laundering  program  set  forth  in 
this  interim  final  rule  become  effective 
July  24,  2002. 

1.  Section  103.135(c)(1)— Policies, 
Procedures  and  Internal  Controls 

Section  103.135(c)(1)  requires  the 
operator's  anti-money  laundering 
program  to  include  policies,  procedures 
and  internal  controls  focused  on  the 
process  of  authorizing  and  maintaining 
authorization  for  issuing  and  acquiring 
institutions.  This  provision  will  thus 
involve  the  operator  tailoring  existing 
anti-fraud  and  risk  of  loss  assessment 
procedures  to  ensure  that  money 
laundering  and  terrorist  financing  risks 
are  taken  into  account.  It  will  further 
involve  the  operator  adapting  existing 
licensing  or  membership  agreements  to 
ensure  that  member  baiiks  and  entities 
fulfill  their  obligations  to  assist  the 
operator  in  guarding  against  money 
laundering  and  terrorist  financing. 
Finally,  the  interim  final  rule  makes 
clear  that  this  obligation  is  ongoing.  The 
frequency  with  which  banks  or  entities 
are  reviewed  to  ensure  compliance  with 
required  procedures  will  depend  upon 
the  operator's  assessment  of  the  risk 
posed  by  the  particular  bank  or  entity. 

It  is  anticipated  that  the  type  of 
information  to  be  considered  by  the 


operator  in  evaluating  the  risks  of 
money  laundering  or  terrorist  financing 
posed  by  an  issuing  or  acquiring 
institution  will  include  many  of  the 
same  factors  that  bear  on  whether  the 
institution  represents  a  risk  of  fraud  or 
insolvency.  In  addition,  the  operator 
must  consider  information  concerning 
the  institutions,  the  jurisdictions  in 
which  they  ase  located  or  licensed,  and 
any  other  money  laundering  or  terrorist 
financing  information  provided  by 
Treasun,'.  FinCEN,  and  other  U.S. 
government  sources.  Information  in 
publicly  available  sources  should  be 
considered  as  well.  In  some  situations, 
information  relevant  to  anti-money 
laundering  controls  or  risks  may  need  to 
be  obtained  from  the  institution  itself, 
e.g.,  information  relating  to  the 
institution's  anti-money  laundering 
controls.  If  an  operator  is  unable  to 
obtain  sufficient  information  from 
existing  or  potential  issuing  or  acquiring 
institutions,  this  must  be  taken  into 
account  in  evaluating  the  overall  money 
laundering  or  terrorist  financing  risk. 

For  the  purpose  of  making  the  risk 
assessment  required  bv 
§  103.135(c)(l)(i),  §  103.135(c)(l)(ii)  sets 
forth  the  presumption  that  certain 
categories  of  foreign  banks  or  other 
institutions  pose  an  increased,  or  in 
some  cases  an  unreasonable,  risk  of 
money  laundering  or  terrorist  financing. 
Accordingly,  an  operator's  anti-money 
laundering  progreim  must  be  designed  to 
ensure  that  the  institutions  identified 
under  this  paragraph,  if  they  are 
permitted  to  serve  as  issuing  or 
acquiring  institutions,  have  received  a 
thorough  assessment  of  the  risk  of 
money  laundering  or  terrorist  financing 
that  they  pose  in  connection  with  the 
issuance  or  acceptance  of  the  operator's 
credit  card.  Additionally,  the  anti- 
money  laundering  program  must  also 
ensure  that  the  operator  has  taken 
reasonable  steps  to  minimize  the  risks 
associated  with  such  institutions. 

Within  this  collection  of  high  risk 
institutions,  even  though  there  is  a 
presumption  of  a  heightened  risk, 
operators  still  retain  the  fiexibility  to 
assess  the  risk  posed  in  each  case  to 
determine  whether  and  under  what 
conditions  such  an  institution  may 
serve  as  an  issuing  or  acquiring 
institution.  Some  of  the  categories  of 
institutions  within  this  paragraph  have 
been  effectively  cut  off  from  the  U.S. 
financial  system,  e.g.,  foreign  shell 
banks  that  are  not  regulated  affiliates. 
Given  the  unreasonable  risk  that  funds 
located  in  such  financial  institutions  are 
derived  from  the  proceeds  of  illegal 
activities  or  directly  support  terrorism, 
there  is  a  significantly  heightened  risk 
that  allowing  them  to  issue  a  credit  card 


will  introduce  the  illicit  funds  into  the 
U.S.  financial  system.  In  such  cases,  the 
steps  necessar\'  to  guard  against  money 
laundering  or  terrorist  financing  by  such 
institutions  in  connection  with  the 
operator's  credit  card  will  be 
comprehensive.  On  the  other  hand, 
other  institutions  within  this  list  may, 
upon  examination,  pose  a  less 
significant  risk  of  money  laundering  or 
terrorist  financing.  As  a  result,  the 
reasonable  steps  to  be  taken  by  the 
operator  to  guard  against  money 
laundering  or  terrorist  financing  will  be 
reduced. 

As  with  all  issuing  and  acquiring 
institutions,  the  obligation  to  assess 
money  laundering  and  terrorist 
financing  risks  applies  to  both 
prospective  and  existing  issumg  or 
acquiring  institutions,  However, 
institutions  falling  within  the  categories 
identified  in  §  103.135(c)(l)(ii).  because 
thev  pose  greater  risks,  should  be 
reviewed  by  the  operator  with  greater 
frequency. 

By  identifying  certain  high  risk 
institutions,  we  do  not  intend  to  imply 
that  no  other  institutions  pose  similar 
risks.  To  the  contran.-.  it  is  incumbent 
upon  the  operator  to  ensure  that  its  anti- 
money  laundering  program  will  identify- 
other  institutions  posing  similar  risks. 

Section  103.1 35(c)(l)riii)  confirms 
that  operators  of  a  credit  card  system 
must  ensure  the  operators'  compliance 
with  any  applicable  provisions  of  the 
BSA  or  the  implementing  regulations. 
At  this  time,  the  only  BSA  provision 
applicable  to  an  operator  of  a  credit  card 
system,  with  the  exception  of  this 
interim  final  rule,  is  the  obligation  to 
report  on  Form  8300  the  receipt  of  cash 
or  certain  monetary-  instruments  totaling 
more  than  SI 0.000  in  one  transaction  or 
two  or  more  transactions.  Given  the 
functions  performed  by  the  operator  of 
a  credit  card  system,  it  seems  unlikely 
that  cash  or  cash  equivalents  will  be 
received.  However,  this  provision  is 
inserted  in  the  interim  final  rule  in  the 
event  future  BSA  requirements  are 
imposed  on  operators  of  credit  card 
systems. 

2.  Sections  103.1 35(c)(2)-(4)— The 
Compliance  Officer,  Employee  Training, 
and  the  Independent  Assessment 

In  connection  with  its  anti-money 
laundering  program,  the  operator  of  a 
credit  card  system  must  designate  a 
person  or  persons  to  be  responsible  for 
administering  the  anti-money 
laundering  program.  The  person  or 
persons  should  be  competent  and 
knowledgeable  regarding  BSA 
requirements  and  money  laundering 
issues  and  risks,  and  be  empowered 
with  full  responsibility-  and  authority  to 


21126  Federal  Register / Vol.  67,  No.  82 /Monday,  April  29,  2002 /Rules  and  Regulations 


develop  and  enforce  appropriate 
policies  and  procedures.  The  role  of  the 
compliance  officer  is  to  ensure  that  (1) 
the  program  is  implemented;  (2) 
appropriate  due  diligence  is  being 
conducted  on  existing  and  potential 
issuers  and  acquirers  in  accordance 
with  the  requirements  of  this  interim 
fmal  rule;  and  (3)  the  program  is 
updated  to  reflect  new  directives  from 
Treasury  or  FinCEN.  The  compliance 
officer  is  also  responsible  for  ensuring 
that  appropriate  personnel  are  trained 
and  educated  in  accordance  with 
section  103.135(c)(3). 

Employee  training  is  an  integral  part 
of  any  anti-money  laundering  program. 
Those  employees  with  responsibility 
under  the  program  must  be  trained  in 
the  requirements  of  this  rule  and  money 
laundering  risks  generally  so  that  "red 
flags"  associated  with  existing  or 
potential  issuing  or  acquiring 
institutions  can  be  identified.  Such 
training  could  be  conducted  by  outside 
or  in-house  seminars,  and  could  include 
computer-based  training.  The  nature, 
scope,  and  frequency  of  the  education 
and  training  program  of  the  operator 
will  depend  upon  the  functions 
performed.  However,  those  with 
obligations  under  the  anti-money 
laundering  program  must  be  sufficiently 
trained  to  carry  out  their  responsibilities 
effectively.  Moreover,  these  employees 
should  receive  periodic  updates  and 
refreshers  regarding  the  anti-money 
laimdering  program. 

Finally,  the  program  must  provide  for 
an  independent  audit  of  the  program  on 
a  periodic  basis  to  ensure  that  it 
complies  with  this  interim  final  rule 
and  that  it  functions  as  designed. 
Although  the  interim  final  rule  refers  to 
an  audit,  the  term  does  not  equate  with 
a  financial  audit  and  need  not  be 
performed  by  an  outside  consultant  or 
accountant.  The  independent  audit  may 
be  performed  by  an  employee  of  the 
operator,  so  long  as  the  auditor  is  not 
the  compliance  officer  or  others 
involved  in  administering  the  program. 
The  frequency  of  the  independent  audit 
will  depend  upon  the  operator's 
assessment  of  the  risks  posed.  The  audit 
should  be  accompanied  by  a  written 
assessment  or  report,  and  any 
recommendations  resulting  from  such 
review  should  be  implemented 
promptly  or  reviewed  by  senior 
management. 

m.  Administrative  Procedure  Act 

The  provisions  of  31  U.S.C. 
5318(h)(1),  requiring  all  financial 
institutions  to  establish  anti-money 
laundering  programs  with  at  least  four 
identified  elements,  become  effective 
April  24.  2002.  This  interim  rule 


provides  guidance  to  operators  of  credit 
card  systems  on  how  to  comply  with  the 
law  in  effect  on  that  date  and  does  not 
impose  any  obligation  on  any  financial 
institution  that  is  not  required  by 
section  352  of  the  Act.  Accordingly, 
good  cause  is  found  to  dispense  with 
notice  and  public  procedure  as 
unnecessary*  pursuant  to  5  U.S.C. 
553(b){B).  and  to  make  the  provisions  of 
the  interim  rule  effective  in  less  than  30 
days  pursuant  to  5  U.S.C.  553(d)(1)  and 
(3). 

VI.  Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  interim 
final  rule  has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  1506- 
0020.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

The  collection  of  information  in  this 
interim  final  rule  is  in  31  CFR 
103.135(b).  The  information  will  be 
used  by  federal  agencies  to  verify 
compliance  by  operators  of  credit  card 
systems  with  the  provisions  of  31  CFR 
103.135.  The  collection  of  information 
is  mandatory.  The  likely  recordkeepers 
are  businesses. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  and  its 
implementing  regulations,  5  CFR  1320, 
the  following  information  concerning 
the  collection  of  information  as  required 
by  31  CFR  103.135(b)  is  presented  to 
assist  those  persons  wishing  to 
comment  on  the  information  collection. 

Description  of  Recordkeepers: 
Operators  of  Credit  Card  Systems,  as 
defined  in  31  CFR  103.135(a). 

Estimated  Number  of  Recordkeepers: 
6. 

Estimated  Average  Annual  Burden 
Hours  Per  Recordkeeper:  The  estimated 
average  burden  associated  with  the 
collection  of  information  in  this  interim 
final  rule  is  1  hour  per  recordkeeper. 

Estimated  Total  Annual 
Recordkeeping  Burden:  6  hours. 

Comments  concerning  the  collection 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building,  Room  3208. 
Washington.  DC  20503,  with  copies  to 
FinCEN  at  Department  of  the  Treasury, 
Financial  Crimes  Enforcement  Network, 
Post  Office  Box  39.  Vienna.  Virginia. 
22183. 

FinCEN  specifically  invites  comments 
on  the  follovdng  subjects:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  mission  of  FinCEN.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

V.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  do  not  apply. 

VI.  Executive  Order  12866 

This  interim  final  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

List  of  Subjects  in  31  CFR  Part  103 

"Banks,  banking.  Brokers,  Counter 
money  laundering,  Counter-terrorism, 
Currency,  Foreign  banking.  Reporting 
and  recordkeeping  requirements. 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5331;  title  III.  sees.  314.  352, 
Pub.  L.  107-56.  115  Stat.  307. 

2.  hi  subpart  1.  add  new  §  103.135  to 
read  as  follows: 

§  1 03.1 35    Anti-money  laundering 
programs  for  operators  of  credit  card 
systems. 

(a)  Definitions.  For  purposes  of  this 
section; 

(1)  Operator  of  a  credit  card  system 
means  any  person  doing  business  in  the 
United  States  that  operates  a  system  for 
clearing  and  settling  transactions  in 
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which  the  operator's  credit  card, 
whether  acting  as  a  credit  or  debit  card. 
is  used  to  purchase  goods  or  services  or 
to  obtain  a  cash  advance.  To  fall  within 
this  definition,  the  operator  must  also 
have  authorized  another  person 
(whether  located  in  the  United  States  or 
not)  to  be  an  issuing  or  acquiring 
institution  for  the  operator's  credit  card. 

(2)  Issuing  institution  means  a  person 
authorized  by  the  operator  of  a  credit 
card  system  to  issue  the  operator's 
credit  card. 

(3)  Acquiring  institution  means  a 
person  authorized  by  the  operator  of  a 
credit  card  system  to  contract,  directly 
or  indirectly,  with  merchants  or  other 
persons  to  process  transactions, 
including  cash  advances,  involving  the 
operator's  credit  card. 

(4)  Operator's  credit  card  means  a 
credit  card  capable  of  being  used  in  the 
United  States  that: 

(i)  Has  been  issued  by  an  issuing 
institution;  and 

(ii)  Can  be  used  in  the  operator's 
credit  card  system. 

(5)  Credit  card  has  the  same  meaning 
as  in  15  U.S.C.  1602(k).  It  includes 
charge  cards  as  defined  in  12  CFR 
226.2(15). 

(6)  Foreign  bank  means  any 
organization  that  is  organized  under  the 
laws  of  a  foreign  country;  engages  in  the 
business  of  banking;  is  recognized  as  a 
bank  by  the  bank  supervisory  or 
monetary  authority  of  the  country  of  its 
organization  or  the  country  of  its 
principal  banking  operations;  and 
receives  deposits  in  the  regular  course 
of  its  business.  For  purposes  of  this 
definition: 

(i)  The  term  foreign  bank  includes  a 
branch  of  a  foreign  bank  in  a  territory 
of  the  United  States,  Puerto  Rico,  Guam, 
American  Samoa,  or  the  U.S.  Virgin 
Islands. 

(ii)  The  term  foreign  bank  does  not 
include: 

(A)  A  U.S.  agency  or  branch  of  a 
foreign  bank;  and 

(B)  An  insured  bank  organized  under 
the  laws  of  a  territory  of  the  United 
States,  Puerto  Rico,  Guam,  American 
Samoa,  or  the  U.S.  Virgin  Islands. 

(b)  Anti-money  laundering  program 
requirement.  Effective  July  24,  2002, 
each  operator  of  a  credit  card  system 
shall  develop  and  implement  a  written 
anti-money  laundering  program 
reasonably  designed  to  prevent  the 
operator  of  a  credit  card  system  from 
being  used  to  facilitate  money 


laundering  and  the  financing  of  terrorist 
activities.  The  program  must  be 
approved  by  senior  management. 
Operators  of  credit  card  systems  must 
make  their  anti-money  laundering 
programs  available  to  the  Department  of 
the  Treasury  or  the  appropriate  Federal 
regulator  for  review. 

(c)  Minimum  requirements.  At  a 
minimum,  the  program  must: 

(1)  Incorporate  policies,  procedures, 
and  internal  controls  designed  to  ensure 
the  following: 

(i)  That  the  operator  does  not 
authorize,  or  maintain  authorization  for, 
any  person  to  serve  as  an  issuing  or 
acquiring  institution  without  the 
operator  taking  appropriate  steps,  based 
upon  the  operator's  money  laundering 
or  terrorist  financing  risk  assessment,  to 
guard  against  that  person  issuing  the 
operator's  credit  card  or  acquiring 
merchants  who  accept  the  operator's 
credit  card  in  circumstances  that 
facilitate  money  laundering  or  the 
financing  of  terrorist  activities; 

(ii)  For  purposes  of  making  the  risk 
assessment  required  by  paragraph 
(c)(l)(i)  of  this  section,  the  following 
persons  are  presumed  to  pose  a 
heightened  risk  of  money  laundering  or 
terrorist  financing  when  evaluating 
whether  and  under  what  circumstances 
to  authorize,  or  to  maintain 
authorization  for,  any  such  person  to 
serve  as  an  issuing  or  acquiring 
institution: 

(A)  A  foreign  shell  bank  that  is  not  a 
regulated  affiliate,  as  those  terms  are 
defined  in  31  CFR  104.10(e)  and  (j); 

(B)  A  person  appearing  on  the 
Specially  Designated  Nationals  List 
issued  by  Treasury's  Office  of  Foreign 
Assets  Control; 

(C)  A  person  located  in,  or  operating 
under  a  license  issued  by,  a  jurisdiction 
whose  govenmient  has  been  identified 
by  the  Department  of  State  as  a  sponsor 
of  international  terrorism  under  22 
U.S.C.  2371; 

(D)  A  foreign  bank  operating  under  an 
offshore  banking  license,  other  than  a 
branch  of  a  foreign  bank  if  such  foreign 
bank  has  been  found  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  under  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841.  et  seq.) 
or  the  International  Banking  Act  (12 
U.S.C.  3101,  et  seq.)  to  be  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
the  relevant  supervisors  in  that 
jurisdiction; 


(E)  A  person  located  in.  or  operating 
under  a  license  issued  by.  a  jurisdiction 
that  has  been  designated  as 
noncoopcrative  with  international  anti- 
money  laundering  principles  or 
procedures  by  an  intergovernmental 
group  or  organization  of  w'hich  the 
United  States  is  a  member,  with  which 
designation  the  United  States 
representative  to  the  group  or 
organization  concurs:  and 

(F)  A  person  located  in,  or  operating 
under  a  license  issued  by.  a  jurisdiction 
that  has  been  designated  by  the 
Secretary  of  the  Treasury  pursuant  to  31 
U.S.C.  5318A  as  warranting  special 
measures  due  to  money  laundering 
concerns; 

(iii)  That  the  operator  is  in 
compliance  with  all  applicable 
provisions  of  subchapter  II  of  chapter  53 
of  title  31,  United  States  Code  and  this 
part; 

(2)  Designate  a  compliance  officer 
who  will  be  responsible  for  assuring 
that: 

(i)  The  anti-money  laundering 
program  is  implemented  effectively; 

(ii)  The  anti-money  laundering 
program  is  updated  as  necessary  to 
reflect  changes  in  risk  factors  or  the  risk 
assessment,  current  requirements  of  part 
103,  and  further  guidance  issued  by  the 
Department  of  the  Treasury:  and 

(iii)  Appropriate  personnel  are  trained 
in  accordance  with  paragraph  (c)(3)  of 
this  section; 

(3)  Provide  for  education  and  training 
of  appropriate  personnel  concerning 
their  responsibilities  under  the  program; 
and 

(4)  Provide  for  an  independent  audit 
to  monitor  and  maintain  an  adequate 
program.  The  scope  and  frequency  of 
the  audit  shall  be  commensurate  with 
the  risks  posed  by  the  persons 
authorized  to  issue  or  accept  the 
operator's  credit  card.  Such  audit  may 
be  conducted  by  an  officer  or  employee 
of  the  operator,  so  long  as  the  reviewer 
is  not  the  person  designated  in 
paragraph  (c)(2)  of  this  section  or  a 
person  involved  in  the  operation  of  the 
program. 

Dated:  April  23.  2002. 
lames  F.  Sloan, 

Director.  Financial  Crimes  Enforcement 
Networic. 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-7202-6] 
RIN  2060-AJ74 

Protection  of  Stratospheric  Ozone: 
Availability  of  Allowances  To  Produce 
Methyl  Bromide  for  Developing 
Countries 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rule  extends 
the  availability  of  limited  production 
rights  to  manufacture  methyl  bromide 
solely  for  export  to  developing 
countries.  The  rule  published  in  the 
Federal  Register  on  November  28.  2000 
(65  FR  70795).  allocated  additional 
production  allowances,  called  Article  5 
allowances,  for  the  manufacture  of 
methyl  bromide  solely  for  export  to 
developing  countries  only  until  lanuarv' 
1.  2002.  Today's  action  extends  this 
time  limit  on  the  allocation  of  Article  5 
allowances  for  methyl  bromide  until 
January'  1.  2005.  in  accordance  with  the 
Clean  Air  Act.  The  rationale  for  this 
extension  appears  in  the  preamble  to  the 
direct  final  rule. 

DATES:  This  rule  will  become  effective 
on  June  28.  2002  without  further  notice 
unless  the  Agency  receives  adverse 
comment  by  May  29,  2002.  If  we  receive 
such  comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  submitted  in 
duplicate  (two  copies)  to:  Air  Docket 
No.  A-92-13.  U.S.  Environmental 
Protection  Agency.  1200  Permsylvania 
Ave.,  N\V..  Mail  Code  6102. 
Washington.  DC,  20460.  If  sending 
comments  by  courier,  they  should  be 
delivered  to  Air  Docket  No.  A-92-13. 
USEPA.  401  M  Street,  S\V..  Room  M- 
1500.  Washington.  DC,  20460. 

Materials  relevant  to  this  rulemaking 
are  contained  in  Public  Docket  No.  A- 
2000-24.  The  docket  is  located  in  room 
M-1500.  Waterside  Mall  (Ground 
Floor).  401  M  Street.  SW..  Washington, 
DC  20460.  The  materials  may  be 
inspected  from  Sam  until  5;30pm. 
Monday  through  Friday.  We  may  charge 
a  reasonable  fee  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996,  or  Tom 
Land,  U.S.  Environmental  Protection 


Agency,  Global  Programs  Division 
(6205J).  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC.  20460,  (202)-564- 
9185.  land.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION:  We  are 
revising  the  methyl  bromide  phaseout 
regulation  as  a  direct  final  rule  without 
prior  proposal  because  we  view  this 
revision  as  noncontroversial  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  update  the  allocation  of 
limited  production  rights  for  the 
manufacture  of  methyl  bromide  solely 
for  export  to  developing  countries  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  June  28,  2002 
without  further  notice  unless  we  receive 
adverse  comment  by  May  29,  2002.  If 
EPA  receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  revision  to  part  82,  subpart  A 
should  do  so  at  this  time. 
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i.  Submission  to  Congress  and  the 
Comptroller  General 

I.  What  Is  the  Legislative  and 
Regulatory  Background  of  the  Phaseout 
Regulations  for  Ozone-Depleting 
Substances? 

The  current  regulatory  requirements 
of  the  Stratospheric  Ozone  Protection 
Program  that  limit  production  and 
consumption  of  ozone-depleting 
substances  were  promulgated  by  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  in  the  Federid  Register 
on  December  20.  1994  (59  FR  65478), 
May  10,  1995  (60  FR  24970),  August  4, 
1998  (63  FR  41625).  and  October  5.  1998 
(63  FR  53290).  The  regulatory  program 
was  originally  published  in  the  Federal 
Register  on  August  12.  1988  (53  FR 
30566),  in  response  to  the  1987  signing, 
by  the  U.S.  and  other  countries,  of  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (Protocol). ^ 

The  requirements  contained  in  the 
final  rules  published  in  the  Federal 
Register  on  December  20,  1994  and  May 
10, 1995  establish  an  Allowance 
Program.  The  Allowance  Program  and 
its  history  are  described  in  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  November  10, 1994 
(59  FR  56276).  The  control  and  the 
phaseout  of  the  production  and 
consumption  of  class  I  ozone-depleting 
substances  as  required  under  the 
Protocol  and  the  CAA  are  accomplished 
through  the  Allowance  Program. 

In  developing  the  Allowance  Program, 
we  collected  information  on  the 
amounts  of  ozone-depleting  substances 
produced,  imported,  exported, 
transformed  and  destroyed  within  the 
U.S.  for  specific  baseline  years  for 
specific  chemicals.  This  information 
was  used  to  establish  the  U.S. 
production  and  consumption  ceilings 
for  these  chemicals.  The  data  were  also 
used  to  assign  company-specific 
production  and  import  rights  to 
companies  that  were  in  most  cases 
producing  or  importing  during  the 
specific  year  of  data  collection.  These 
production  or  import  rights  are  called 
"allowances."  Due  to  the  complete 
phaseout  of  many  of  the  ozone- 
depleting  chemicals,  the  quantities  of 
allowances  granted  to  companies  for 
those  chemicals  were  gradually  reduced 
and  eventually  eliminated.  Production 
allowances  and  consumption 


1  Several  revisions  to  the  original  1988  rule  were 
issued  on  the  following  dates:  February  9,  1989  (54 
FR  6376),  April  3, 1989  (54  FR  13502),  July  5.  1989 
(54  FR  28062),  July  12,  1989  (54  FR  29337), 
February  13,  1990  (55  FR  5005),  June  15, 1990  (55 
FR  24490)  and  June  22,  1990  (55  FR  25812)  July  30. 
1992  (57  FR  33754).  and  December  10,  1993  (58  FR 
65018). 
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allowances  continue  to  exist  for  only 
one  specific  class  I  controlled  ozone- 
depleting  substance — methyl  bromide. 
All  other  production  or  consumption  of 
class  I  controlled  substances  is 
prohibited  under  the  Protocol  and  the 
CAA.  but  for  a  few  narrow  exemptions. 

In  the  context  of  the  regulatory 
program,  the  use  of  the  term 
consumption  may  be  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  the  formula:  production  -t- 
imports  -  exports,  of  controlled 
substances  (Article  1  of  the  Protocol  and 
Section  601  of  the  CAA).  Class  I 
controlled  substances  that  were 
produced  or  imported  through  the 
expenditure  of  allowances  prior  to  their 
phaseout  date  can  continue  to  be  used 
by  industry  and  the  public  after  that 
specific  chemical's  phaseout  under 
these  regulations,  unless  otherwise 
precluded  under  separate  regulations. 

The  specific  names  and  chemical 
formulas  for  the  class  I  controlled 
ozone-depleting  substances  are  in 
appendix  A  and  appendix  F  in  subpart 
A  of  40  CFR  part  82.  The  specific  names 
and  chemical  formulas  for  the  class  II 
controlled  ozone-depleting  substances 
are  in  appendix  B  and  appendix  F  in 
subpart  A. 

Although  the  regulations  phased  out 
the  production  and  consumption  of 
class  I,  Group  II  substances  (halons)  on 
January  1,  1994,  and  all  other  class  1 
controlled  substances  (except  methyl 
bromide)  on  Januarv'  1, 1996,  a  very 
limited  number  of  exemptions  exist, 
consistent  with  U.S.  obligations  under 
the  Protocol.  The  regulations  (40  CFR 
part  82)  allow  for  the  manufacture  of 
phased-out  class  I  controlled 
substances,  provided  the  substances  are 
either  transformed,  or  destroyed.  They 
also  allow  limited  manufacture  if  the 
substances  are  (1)  exported  to  countries 
operating  under  Article  5  of  the  Protocol 
or  (2)  produced  for  essential  uses  as 
authorized  by  the  Protocol  and  the 
regulations.  Limited  exceptions  to  the 
ban  on  the  import  of  phased-out  class  I 
controlled  substances  also  exist  if  the 
substances  are:  (1)  Previously  used,  (2) 
imported  for  essential  uses  as 
authorized  by  the  Protocol  and  the 
regulations,  (3)  imported  for  destruction 
or  transformation  only,  or  (4)  a 
transhipment  or  a  heel  (a  small  amount 
of  controlled  substance  remaining  in  a 
container  after  discharge). 

n.  What  Is  Methyl  Bromide? 

Methyl  bromide  is  an  odorless  and 
colorless  gas  used  in  the  U.S.  and 
throughout  the  world  as  a  fumigant. 
Methyl  bromide,  which  is  toxic  to  living 
things,  is  used  in  many  different 


situations  to  control  a  variety  of  pests, 
such  as:  insects,  weeds,  pathogens,  and 
nematodes.  Additional  characteristics 
and  details  about  the  uses  of  methyl 
bromide,  as  well  as  information  on  the 
basis  for  listing  methyl  bromide  as  a 
class  I  substance,  can  be  found  in  the 
proposed  rule  published  in  the  Federal 
Register  on  March  18,  1993  (58  FR 
15014)  and  the  final  rule  published  in 
the  Federal  Register  on  December  10. 
1993  (58  FR  65018).  Updated 
information  on  methyl  bromide  can  be 
found  at  the  following  sites  of  the  World 
Wide  Web:  wyxy^'.epa.gov/ozone/mhr/ 
and  wHy^-.teap.org  or  by  contacting  the 
Stratospheric  Ozone  Protection  Hotline 
at  1-800-296-1996. 

in.  What  Is  the  Regulatory  Background 
Relating  Specifically  to  Methyl 
Bromide? 

The  Parties  to  the  Protocol  established 
a  freeze  in  the  level  of  methyl  bromide 
production  and  consumption  for 
industrialized  countries  at  the  1992 
Meeting  in  Copenhagen.  The  Parties 
agreed  that  each  industrialized 
country's  level  of  methyl  bromide 
production  and  consumption  in  1991 
should  be  the  baseline  for  establishing 
the  freeze.  EPA  published  a  final  rule  in 
the  Federal  Register  on  December  10, 
1993,  listing  methyl  bromide  as  a  class 
I.  Group  VI  controlled  substance, 
freezing  U.S.  production  and 
consumption  at  this  1991  level,  and,  in 
§82.7  of  the  rule,  setting  forth  the 
percentage  of  baseline  allowances  for 
methyl  bromide  granted  to  companies  in 
each  control  period  (each  calendar  year) 
until  the  year  2001  (58  FR  65018). 
Consistent  with  the  CAA  requirements 
for  newly  listed  class  I  ozone-depleting 
substances,  this  rule  established  a  2001 
phaseout  for  methyl  bromide.  In  the  rule 
published  in  the  Federal  Register  on 
December  30,  1993  (58  FR  69235),  we 
established  baseline  methyl  bromide 
production  and  consumption 
allowances  for  specific  companies  in 
§82.5  and  §82.6. 

At  their  1997  meeting,  the  Parties 
agreed  to  establish  the  phaseout 
schedule  for  methyl  bromide  in 
industrialized  countries.  The  U.S. 
Congress  followed  bv  amending  the 
CAA  (in  October  1998)  to  direct  EPA  to 
promulgate  regulations  reflecting  the 
Protocol  phaseout  date  of  2005,  with 
interim  phasedown  steps  in  1999,  2001. 
and  2003.  EPA  promulgated  a  regulation 
that  was  published  in  the  Federal 
Register  on  June  1,  1999  (64  FR  29240), 
instituting  the  initial  interim  reduction 
of  25  percent  in  the  production  and 
import  of  methyl  bromide  for  the  1999 
and  2000  control  periods.  EPA 
promulgated  a  direct  final  rule  in  the 


Federal  Register  on  November  28.  2000 
(65  FR  70795)  establishing  the 
remaining  reduction  steps  of  50  percent 
of  baseline  production  and  consumption 
for  2001  and  2002,  a  70  percent 
reduction  from  baseline  during  2003 
and  2004.  and  a  complete  phaseout  of 
methyl  bromide  production  and 
consumption  in  2005  with  the 
possibility  of  limited  exemptions  for 
critical  and  emergency  uses.  The 
Agencv  also  promulgated  an  interim 
final  rule  in  the  Federal  Register  on  July 
19.  2001 ,  (66  FR  37752)  instituting 
exemptions  for  the  production  and 
import  of  quantities  of  methyl  bromide 
used  for  quarantine  and  preshipment 
applications. 

IV'.  Will  Production  Allowances  Be 
Available  for  Export  to  Developing 
Countries  (§82.9)? 

a.  What  Does  the  Protocol  Say  About 
Production  for  Export  to  Developing 
Countries^ 

The  Protocol  provides  a  more  relaxed 
methyl  bromide  phaseout  schedule  for 
Article  5  countries  (developing 
countries  operating  under  i\rticle  5, 
paragraph  1,  of  the  Protocol), 
culminating  in  a  complete  phaseout  in 
2015.  The  Parties  believed  that  until  the 
phaseout  date  for  developing  countries, 
existing  production  facilities  in 
industrialized  countries  should  be  able 
to  supply  developing  countries,  thereby 
decreasing  incentives  for  construction  of 
new-  plants  in  those  countries.  Thus,  the 
Protocol  allows  industrialized  countries 
to  produce  limited,  additional  methyl 
bromide  explicitly  for  export  to 
developing  countries  during  and  after 
the  phasedown  in  the  industrialized 
countries. 

b.  How  Did  the  V  S.  Provide  for 
Production  for  Export  to  Developing 
Countries  Under  the  CAA? 

Domestically,  the  Protocol  provisions 
that  allow  limited  production  for  export 
to  Article  5  countries  are  reflected  in 
section  604  of  the  CAA.  The  current 
phaseout  requirements  for  methyl 
bromide  appear  in  section  604(h)  of  the 
CAA.  as  added  by  section  764  of  the 
1999  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  (Public  Law  105- 
277).  In  adding  section  604(h).  Congress 
also  added  a  provision  to  604(e)  that 
specifically  addresses  production  of 
methyl  bromide  for  export  to  developing 
countries.  This  provision,  section 
604(e)(3).  states  that:  •••   »   *  the 
Administrator  may.  consistent  with  the 
Protocol,  authorize  the  production  of 
limited  quantities  of  methyl  bromide, 
solely  for  use  in  developing  countries 
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that  are  Parties  to  the  Copenhagen 
Amendments  to  the  Montreal  Protocol." 

c.  What  Production  for  Export  to  Article 
5  Countries  Is  Allowed  Under  the 
Protocol  Past  2001? 

As  explained  above,  the  CAA 
specifies  that  any  grant  of  allowances 
for  export  to  Article  5  countries  be 
consistent  with  the  Protocol.  The 
Protocol  allows  industrialized  countries 
to  produce  limited,  additional  methyl 
bromide  explicitly  for  export  to 
developing  countries  during  and  after 
the  phasedown  in  the  industrialized 
countries. 

In  regard  to  the  remaining  years  of  the 
phasedown  for  industrialized  countries. 
Article  2H.  paragraph  5  of  the  Protocol 
states  that  from  Jaiiuary  1.  2002  until 
January  1.  2005.  "*  *  *  (the  calculated 
level  of  production)  may  exceed  [the 
relevant]  limit  by  a  quantity  equal  to  the 
annual  average  of  its  production  of  the 
controlled  substance  in  Annex  E  for 
basic  domestic  needs  for  the  period 
1994  to  1998  inclusive." 

The  Protocol  also  addresses  the 
period  between  the  complete  phaseout 
for  industrialized  countries  (January  1 , 
2005)  and  the  complete  phaseout  for 
Article  5  countries  (January  1,  2015). 
The  difference  between  the  methyl 
bromide  phaseout  dates  in  developing 
and  industrialized  countries  creates  the 
possibility  for  developing  countries  to 
import  methyl  bromide  beyond  the 
phaseout  in  industrialized  countries 
(i.e.,  past  January  1,  2005).  Thus,  an 
allowance  for  production  to  export  may 
be  granted  not  only  for  2002-2004  but 
also  past  the  U.S.  domestic  phaseout. 
Article  2H.  paragraph  5  bis,  provides 
that:  "(ejach  party  shall  ensure  that  for 
the  twelve-month  period  commencing 
on  1  January  2005  and  in  each  twelve- 
month period  thereafter,  its  calculated 
level  of  production  of  [methyl  bromide) 
for  the  basic  domestic  needs  of  the 
Parties  operating  under  paragraph  1  of 
Article  5  does  not  exceed  eighty  per 
cent  of  the  annual  average  of  its 
production  of  the  substance  for  basic 
domestic  needs  for  the  period  1995  to 
1998  inclusive." 

Consistent  with  the  2015  phaseout  for 
Article  V  countries,  the  Protocol  goes  on 
to  specify  in  Article  2H,  paragraph  5  ter 
that:  "[e)ach  Party  shall  ensure  that  for 
the  twelve-month  period  commencing 
on  1  January  2015  and  in  each  twelve- 
month period  thereafter,  its  calculated 
level  of  production  of  [methyl  bromide) 
for  the  basic  domestic  needs  of  the 
Parties  operating  under  paragraph  1  of 
Article  5  does  not  exceed  zero." 


d.  How  Do  EPA  s  Regulations  Permit 
Additional  Production  for  Export  to 
Article  5  Countries? 

EPA  created  a  category  of  allowances 
called.  "Article  5  Allowances"  in  §  82.9 
of  the  regulations  to  permit  limited 
production  of  controlled  ozone- 
depleting  substances  explicitly  for 
export  to  developing  countries.  Each 
U.S.  producer  of  an  ozone-depleting 
substance  is  granted  "Article  5 
Allowances"  equal  to  an  additional 
specified  percentage  of  their  baseline 
production  allowances  that  are  listed  in 
§82.5.  This  quantity  of  additional 
production  is  permitted  solely  for 
export  to  Article  5  countries. 

e.  What  Level  of  Production  for  Export 
to  Article  5  Countries  Is  EPA  Allocating 
Past  2001 ? 

With  today's  action.  EPA  is  extending 
the  availability  of  Article  5  Allowances 
at  a  level  of  15  percent  of  each 
company's  baseline  in  §  82.5  for  the 
2002,  2003,  and  2004  control  periods. 
While  this  level  is  consistent  with  the 
Protocol  for  2002-2004,  it  may  be  that 
a  higher  level  would  also  be  consistent 
with  the  Protocol  for  these  control 
periods. 

In  the  future,  the  Agency  will  adjust 
the  level  of  Article  5  allowances  to  be 
consistent  with  the  maximum  level 
permitted  by  the  Protocol  as  discussed  " 
above.  The  Agency  will  be  seeking 
additional  information  to  confirm  the 
accuracy  of  the  amount  of  methyl 
bromide  shipped  from  the  United  States 
to  Article  5  Parties  during  the  new 
baseline  period  (1995-1998)  that  was 
defined  in  the  Protocol.  EPA  has  been 
unable  to  confirm  the  accuracy  of  the 
amount  of  methyl  bromide  each  U.S. 
producer  shipped  to  Article  5  Parties 
during  1995  to  1998.  The  quantity 
exported  from  the  U.S.  to  Article  5 
Parties  includes:  (1)  amounts  produced 
through  expending  production 
allowances  and  consumption 
allowances  for  which  the  U.S. 
companies  then  requested  a  "refund"  of 
consumption  allowances,  and  (2) 
amounts  produced  through  expending 
Article  5  allowances  for  explicit 
shipment  to  Article  5  Parties.  One  of  the 
confounding  factors  in  confirming  data 
is  that  the  U.S..  as  one  of  the  major 
world  exporters  of  methyl  bromide, 
transhipped  large  quantities  through 
Belgium  to  developing  coimtries.  Some 
portion  of  the  quantities  that  went  to 
Belgium  were  acknowledged  to  be 
explicitly  for  meeting  the  basic  domestic 
needs  of  Article  5  Parties  while  the  rest 
went  to  non-Article  5  Parties.  We  have 
been  unable  to  confirm  data  on 
shipments  from  the  U.S.  to  developing 


coimtries  with  the  European 
Commission  and  the  Ozone  Secretariat. 

EPA's  preliminary  analysis  indicates 
that  the  average  quantity  of  methyl 
bromide  for  Article  5  countries  for  the 
period  1995  through  1998  is  likely  to  be 
larger  than  the  15  percent  being 
allocated  with  today's  rule.  However, 
the  Agency  will  be  seeking  additional 
information  to  confirm  data  to  adjust  the 
grant  of  Article  5  allowances.  We  are 
permitting  production  of  methyl 
bromide  explicitly  for  developing 
coimtries  at  a  level  equal  to  15  percent 
of  the  1991  baseline  in  §  82.5,  which  is 
likely  to  be  more  stringent  than  the  level 
agreed  to  by  the  Parties  to  the  Protocol. 

The  average  production  of  methyl 
bromide  exported  to  Article  5  countries 
during  1995  through  1998  was 
established  as  the  post-2001  baseline  to 
meet  basic  domestic  needs  at  the 
Eleventh  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  Beijing.  Once  the 
U.S.  historical  data  is  confirmed,  we 
plan  to  grant  each  U.S.  company,  for 
each  remaining  control  period  up  to 
2005.  the  average  quantity  exported  to 
Article  5  countries  from  1995  through 
1998  as  Article  5  Allowances.  From 
2005  to  2015.  when  the  methyl  bromide 
reduction  schedule  begins  for 
developing  countries  (except  for 
previously  discussed  exemptions),  we 
plan  to  grant  to  U.S.  companies  Article 
5  allowances  in  an  amount  not  to 
exceed  80%  of  the  baseline  1995—1998 
average  in  accordance  with  the 
provisions  of  the  Beijing  adjustments  to 
the  Protocol. 

V.  What  Are  the  Supporting  Analyses? 

a.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
thefr  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requfres  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
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applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burden  some  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  goverrunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulator)-  requirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  the  Title  II  of  the  UMRA) 
for  State,  local,  or  tribal  governments  or 
the  private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local,  or 
tribal  government  or  the  private  sector. 
Rather,  it  extends  the  availability  of  an 
exemption  from  a  regulator)' 
prohibition.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  or  205  of  the  UMRA. 

We  determined  that  this  rule  contains 
no  regulator)'  requirements  that  might 
significantly  or  uniquely  affect  small 
governments',  therefore,  we  are  not 
required  to  develop  a  plan  with  regard 
to  small  governments  under  section  203. 
Finallv.  because  this  rule  does  not 


contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials 
under  section  204. 

b.  Regulator,-  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

For  purposes  of  assessing  the  impact 
of  today's  rule  on  small  entities,  small 
entities  are  defined  as:  (1)  A  small 
business  that  is  identified  by  the  North 
American  Industry  Classification 
System  code  (NAfCS)  in  the  Table 
below. 


Type  of  enterpnse 


NAICS  code 


Size  standard 

(number  ot 
employees) 


Organic  Chemical  Wholesaling  422690 


100 


(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primar)-  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  final  rule  will  not  impose  any 
requirements  on  small  entities,  as  it 
regulates  large,  multinational 
corporations  that  either  produce,  import 
or  export  class  I,  group  VI  ozone- 
depleting  substances.  We  have  therefore 
concluded  that  today's  final  rule  will 


relieve  regulatory  burden  for  all  small 
entities. 

c.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  this  regulator)' 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a'^ector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetar)'  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  by  0MB  and 
EPA  that  this  action  is  not  a  "significant 
regulator)'  action"  under  the  terms  of 
Executive  Order  12866.  and  is  therefore 
not  subject  to  0MB  review  under  the 
Executive  Order. 


d.  Applicability  of  Executive  Order 
13045— Childrer\'s  Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator)'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  an 
exemption  established  in  the  Montreal 
Protocol  and  adopted  by  Congress  in 
section  604(e)(3)  of  the  Clean  Air  Act. 

e.  Papen\'ork  Reduction  Act 

This  action  does  not  add  any 
information  collection  requirements  or 
increase  burden  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U  S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (0MB)  renewed  the 
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approval  of  the  information  collection 
requirements  and  assigned  0MB  control 
number  2060-0170  (EPA  ICR  No, 
1432.18). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif\'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  goverrunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
extends  an  exemption  used  by  large, 
multinational  corporations  that  either 
produce,  import  or  export  class  I,  group 
VI  ozone-depleting  substances.  It  has  no 
effect  on  State  or  local  governments. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 


g.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  1 31 75,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments,"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
goverrunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  extends  an  exemption  used  by 
large,  multinational  corporations  that 
either  produce,  import  or  export  class  I, 
group  VI  ozone-depleting  substances.  It 
has  no  effect  on  tribal  governments. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

h.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards.  ^ 


i.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  Jvme  28,  2002. 

List  of  Subjects  in  40  CFR  Part  82 

Envirormiental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  22,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q, 

Subpart  A — Production  and 
Consumption  Controls 

2.  Section  82.9  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§  82.9    Availability  of  allowances  In 
addition  to  t>aseiine  production  allowances 
for  class  I  ozone  depleting  substances — 
International  transfers  of  production 
allowances,  Article  5  allowances,  essential- 
use  allowances,  and  essential-use  CFCs 

(a)*  *   * 

(2)  15  percent  of  their  baseline 
production  allowances  for  class  I,  Group 
VI  controlled  substances  listed  under 
§  82.5  of  this  subpart  for  each  control 
period  ending  before  January  1.  2005; 
***** 

[FR  Doc.  02-10416  Filed  4-26-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-7202-7] 
RIN  2060-AJ74 

Protection  of  Stratospheric  Ozone: 
Interim  Change  in  Allowances  To 
Produce  Methyl  Bromide  for 
Developing  Countries 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  With  this  action.  EPA  is 
proposing  to  extend  the  time  companies 
are  allocated  limited  production  rights 
to  manufacture  methyl  bromide  solely 
for  export  to  developing  countries.  The 
rule  published  in  the  Federal  Register 
on  November  28,  2000  (65  FR  70795), 
allocated  additional  production 
allowrances,  called  Article  5  allowances, 
for  the  manufacture  of  methyl  bromide 
solely  for  export  to  developing  countries 
only  until  January  1.  2002.  Today's 
action  extends  this  time  limit  on  the 
allocation  of  Article  5  allowrances  for 
methyl  bromide  until  January  1,  2005, 
in  accordance  with  the  Clean  Air  Act. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  extending  the  time 
companies  are  allocated  limited 
production  rights  to  manufacture 
methyl  bromide  solely  for  export  to 
developing  countries  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  changes  as 
noncontroversial  and  anticipates  no 
relevant  adverse  comments.  The 
rationale  for  this  extension  appears  in 
the  preamble  to  the  direct  final  rule.  If 
no  relevant  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
on  this  proposed  rule.  The  EPA  believes 
today's  action  is  noncontroversial 
because  it  does  not  result  in  any  change 
in  policy  and  merely  extends  the  time 
period  for  an  existing  provision  of  the 
regulation. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  May  29,  2002,  unless  a  public 
hearing  is  requested.  Comments  must 
then  be  received  on  or  before  30  days 
following  the  public  hearing.  Any  party 
requesting  a  public  hearing  must  notify 
the  contact  person  listed  below  by  5 
p.m.  Eastern  Standard  Time  on  May  9, 
2002.  If  a  hearing  is  held,  EPA  will 
publish  a  document  in  the  Federal 
Register  announcing  the  hearing 
information.  Inquires  regarding  a  public 
hearing  should  be  directed  to  the 
contact  person  listed  below. 


ADDRESSES:  Comments  on  this  proposed 
rulemaking  (companion  to  the  direct 
final  rule)  should  be  submitted  in 
duplicate  (two  copies)  to:  Air  Docket 
No.  A-92-13.  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW,  Mail  Code  6102.  Washington. 
D.C..  20460.  If  sending  comments  by 
courier,  they  should  be  delivered  to  Air 
Docket  No.  A-92-13,  USEPA.  401  M 
Street,  SW,  Room  M-1500,  Washington. 
D.C.,  20460.  Comments  must  be 
identified  with  Docket  No.  A-92-13  and 
must  be  identified  as  comments  on  this 
proposed  rule  (companion  to  the  direct 
final  rule).  Inquiries  regarding  a  public 
hearing  should  be  directed  to  the 
Stratospheric  Ozone  Protection  Hotline 
at  1-800-269-1996. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-92-13.  The  Docket  is  located  in  room 
M-1500,  First  Floor.  Waterside  Mall  at 
the  courier  delivery  address  above.  The 
materials  may  be  inspected  from  8  a.m. 
until  4  p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Land,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division, 
Office  of  Atmospheric  Programs,  6205J. 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460,  (202)-564- 
9185,  land.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
beheves  that  the  revision  in  the  direct 
final  rule  published  in  today's  Federal 
Register  is  noncontroversial;  however, 
should  the  Agency  receive  relevant 
adverse  comment  on  this  rule,  it  will 
publish  a  notice  informing  the  public 
that  the  revision  did  not  take  effect.  All 
relevant  adverse  comments  received 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  docimient.  Any 
parties  interested  in  commenting  on 
today's  revision  to  part  82,  subpart  A 
should  do  so  at  this  time.  For  additional 
information,  see  the  direct  final  rule 
published  in  the  Final  Rules  section  of 
this  Federal  Register. 

Supporting  Analyses 

a.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 


result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identif)'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR.^  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory' 
proposals  with  significant  Federal 
intergoverimiental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory'  requirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory- 
provisions  of  the  Title  11  of  the  UMRA) 
for  State,  local,  or  tribal  governments  or 
the  private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local,  or 
tribal  goverrunent  or  the  private  sector. 
Rather,  it  extends  the  availability  of  an 
exemption  from  a  regulatory 
prohibition.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  or  205  of  the  UMRA. 

We  determined  that  this  rule  contains 
no  regulator},'  requirements  that  might 
significantly  or  uniquely  affect  small 
governments;  therefore,  we  are  not 
required  to  develop  a  plan  with  regard 
to  small  governments  under  section  203. 
Finally,  because  this  rule  does  not 
contain  a  significant  intergovernmental 
mandate,  the  Agency  is  not  required  to 
develop  a  process  to  obtain  input  from 
elected  state,  local,  and  tribal  officials 
under  section  204. 

b.  Regulator,-  Flexibility  Act  IRFAI.  as 
amended  by  the  Small  Rusiness 
Regulator^-  Enforcement  Fairness  Act  of 
1996  (SRREFA),  5  U.S.C.  601  et  seq 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory'  flexibility 
analysis  of  any  rule  subject  to  notice 
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and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jimsdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  small  business 
that  is  identified  by  the  North  American 
Industry  Classification  System  code 
(NAICS)  in  the  Table  below. 


TyPepO«J"'er-       ^AIC  code. 

! 

Size 

standard 

(number  of 

employees) 

Organic  Chemi- 
cals Whole- 
saling   

422690 

100 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  ov«ied  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  will  not  impose  any 
requirements  on  small  entities,  as  it 
regulates  large,  multinational 
corporations  that  either  produce,  import 
or  export  class  I,  group  VI  ozone- 
depleting  substances. 

c.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
Tlw  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 


mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

d.  Applicability  of  Executive  Order 
13045 — Children's  Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  implements  an 
exemption  established  in  the  Montreal 
Protocol  and  adopted  by  Congress  in 
section  604(e)(3)  of  the  Clean  Air  Act. 

e.  Paperwork  Reduction  Act 

This  action  does  not  add  any 
information  collection  requirements  or 
increase  biuden  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  renewed  the 
approval  of  the  information  collection 
requirements  and  assigned  OMB  control 
number  2060-0170  (EPA  ICR  No. 
1432.18). 

Buirden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 


information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoxmtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
extends  an  exemption  used  by  large, 
multinational  corporations  that  either 
produce,  import  or  export  class  I,  group 
VI  ozone-depleting  substances.  It  has  no 
effect  on  State  or  local  governments. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

g.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments,"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accoimtable  process  to 
ens\u«  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
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direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  extends  an  exemption  used  by 
large,  multinational  corporations  that 
either  produce,  import  or  export  class  I. 
group  VI  ozone-depleting  substances.  It 
has  no  effect  on  tribal  governments. 
Thus.  Executive  Order  13175  does  not 
applv  to  this  rule. 

h.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  CNTTAA"),  Public  Law  No. 
104-113.  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntarv 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 


inconsistent  with  applicable  law  or 
otherwise  impractical  Voluntary- 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications. 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  bv  voluntary  consensu.s 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntarv  consensus  standards.  This 
rulemaking  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

i.  Executive  Order  13211  I  Energy- 
Effects! 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  m 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 


Distribution,  or  Use"  (66  FR  28355  (Mav 
22.  20011)  because  it  is  not  likeh  \o 
have  a  significant  adverse  effect  (in  thp 
supplv.  distribution,  or  use  of  energy 
The  proposed  rule  would  simply  extend 
the  time  period  for  productum  of  mcthvl 
bromide  explicitly  for  export  te 
developing  countries  and  therpfon'  hd\  e 
no  ad\'erse  impacts  on  energ\  suppl\ . 
distribution  or  use 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
.administrative  practice  and  proc  edure 
Air  pollution  control.  Chemifdls, 
E.xports.  Imports.  Reporting  and 
recordkeeping  requirements 

Dated:  April  22.  2002. 
Christine  Todd  Whitman. 

Administrator 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

[Doclcet  No.  020409080-2080-01;  I.D. 
032602A] 

RIN  0648-AP78 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Northeast 
Multispecles  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

conunents. 

summary:  NMFS  issues  this  interim 
final  rule  to  implement  restrictions 
under  the  Northeast  Multispecles 
Fishery  Management  Plan  (FMP).  This 
interim  final  rule  reduces  overfishing  on 
Northeast  groundfish  stocks  through 
reductions  in  fishing  mortality  achieved 
from  measures  that  include  temporal 
extension  of  existing  area  closures,  new 
area  closures,  new  gear  restrictions, 
restrictions  on  days-at-sea  (DAS)  usage, 
and  more  restrictive  recreational  fishing 
measures.  The  measures  reduce 
overfishing  and  provide  substantive 
protection  for  Gulf  of  Maine  (GOM)  cod. 
as  well  as  several  other  groundfish 
stocks  in  the  Northeast,  while  NMFS 
and  the  New  England  Fishery 
Management  Council  (Council)  develop 
a  comprehensive  amendment  to  the 
FMP  to  bring  it  into  compliance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  all  other 
applicable  law. 

DATES:  Effective  ft-om  May  1.  2002, 
through  Julv  31,  2002,  except  for 
§§648.80(j)'(3)(i)  and  (iii)  and 
648.89(i)(l)  which  are  effective  May  15. 
2002,  through  July  31,  2002.  Comments 
must  be  received  no  later  than  5  p.m., 
local  time  on  May  29,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  supporting  this 
action  may  be  obtained  from,  Patricia  A. 
Kurkul,  Regional  Administrator, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  on  the  Interim  Final  Rule 
for  Groundfish."  Comments  also  may  be 
sent  via  facsimile  (fax)  to  (978)  281- 


9135.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Warren.  Fishery  Policy  Analyst, 
phone:  978-281-9.347,  fax:  978-281- 
9135;  e-mail:  thomas.warren@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  28.  2001 .  a  decision  was 
rendered  by  the  U.S.  District  Court  for 
the  District  of  Columbia  (Court)  on  a 
lawsuit  brought  by  the  Conservation 
Law  Foundation,  Center  for  Marine 
Conservation,  National  Audubon 
Society  and  Natural  Resources  Defense 
Council  against  NMFS  [Conservation 
Law  Foundation,  et  al.,  v.  Evans,  Case 
No.  00CVO1134,  (D.D.C.,  December  28, 
2001)).  The  lawsuit  alleged  that 
Framework  Adjustment  33  to  the  FMP 
violated  the  overfishing,  rebuilding  and 
bycatch  provisions  of  the  Magnuson- 
Stevens  Act  (18  U.S.C.  1801,  et  seq.),  as 
amended  by  the  Sustainable  Fisheries 
Act  (SFA),  and  the  Court  granted 
plaintiffs'  Motion  for  Summary 
judgment  on  all  counts.  The  Court  did 
not  impose  a  remedy,  but  instead  asked 
the  parties  to  the  lawsuit  to  propose 
remedies  consistent  with  the  Court's 
findings.  The  Court  specifically  found 
that  Framework  33  failed  to  meet  the 
FMP's  Amendment  9  and  SFA 
overfishing  and  rebuilding  targets. 
Amendment  9  established  overfishing 
and  rebuilding  objectives  to  meet  SFA 
requirements.  Amendment  9,  however, 
did  not  implement  or  analyze  any 
specific  measures  necessary  to  meet  the 
new  overfishing  and  rebuilding 
objectives.  Framework  33,  which  was 
developed  after  Amendment  9,  was  an 
annual  adjustment  required  by 
Amendment  7  to  meet  Amendment  7 
targets.  In  developing  Framework  33, 
the  Council  chose  measures  to  meet 
Amendment  7  (pre-SFA)  objectives, 
rather  than  Amendment  9  objectives 
because,  although  Amendment  9 
contained  overfishing  definitions  and 
control  rules,  it  did  not  specify  a 
rebuilding  program  or  analyze  the 
measures  necessary  to  implement  a 
rebuilding  program  consistent  with  SFA 
requirements.  The  Court  found  that 
Framework  33  should  have 
implemented  measures  to  meet 
Amendment  9/SFA  overfishing  criteria 
and  rebuilding  objectives,  rather  than 
those  of  Amendment  7.  Fiulher,  the 
Court  found  that  Amendment  9  and 
Framework  33  violated  SFA  because 
they  did  not  include  a  "standardized 
bycatch  reporting  methodology"  and 
did  not  adequately  justify  the  lack  of 
new  measures  to  minimize  bycatch  to 
the  extent  practicable. 


On  March  1,  2002,  NMFS,  at  the 
request  of  the  Court,  proposed  a 
measure  to  bring  the  FMP  into  full 
compliance  with  the  SFA,  the 
Magnuson-Stevens  Act  and  all  other 
applicable  law  as  quickly  as  possible. 
That  proposed  measure  would  have 
resulted  in  a  series  of  three  actions  over 
the  next  year  and  a  half.  Plaintiffs  and 
the  intervenors  in  the  case  also 
proposed  remedies  to  the  Court.  From 
April  5-9,  2002,  plaintiffs,  defendants 
and  intervenors  engaged  in  Court- 
assisted  mediation  to  try  to  agree  upon 
mutually  acceptable  short-term  and 
long-term  solutions  to  present  to  the 
Court  as  a  possible  settlement.  Although 
these  discussions  ended  with  no 
settlement,  several  of  the  parties 
continued  mediation  and  filed  with  the 
Court  a  Settlement  Agreement  Among 
Certain  Parties  (Settlement  Agreement) 
on  April  16,  2002.  In  addition  to  NMFS. 
the  parties  signing  the  agreement 
include  the  Conservation  Law 
Foundation,  which  is  one  of  the  plaintiff 
conservation  groups,  all  four  state 
intervenors,  and  two  of  three  industry 
intervenors.  This  interim  final  rule 
implements  the  short-term  measures 
contained  in  the  Settlement  Agreement 
filed  with  the  Court.  Additional  interim 
measures,  which  will  be  the  subject  of 
a  future  proposed  rule,  are  to  be 
implemented  on  August  1,  2002,  at  the 
expiration  of  this  interim  action.  To 
come  into  full  compliance  with  the 
requirements  of  the  Magnuson-Stevens 
Act,  as  amended  by  the  SFA,  additional 
reductions  in  fishing  mortality  will  be 
necessary  for  many  of  the  groundfish 
stocks  managed  under  the  FMP.  The  full 
extent  of  all  of  these  requirements  will 
be  met  through  Amendment  13,  which 
will  implement  rebuilding  plans  for 
several  groundfish  stocks  and  address 
capacity  issues  in  the  fishery. 
Amendment  13  is  imder  development 
by  NMFS  and  the  Council  on  an 
accelerated  schedule  and  will  be 
implemented  by  August  22,  2003. 

The  first  Secretarial  interim  rule  is 
somewhat  less  restrictive  on  certain 
segments  of  the  industry  than  the  earlier 
proposed  interim  rule,  most  notably,  in 
that  it  removes  the  2:1  DAS  usage 
requirement,  the  minimum  24  hour  DAS 
counting  requirement,  and  the  closure 
of  the  Western  Gulf  of  Maine  (WGOM) 
Area  Closure  to  recreational  fishers.  The 
second  Secretarial  interim  rule  proposal 
(to  be  implemented  on  August  1,  2002) 
specifies  a  new  suite  of  measures  that 
were  not  contemplated  in  the  earlier 
proposal  that  have  differential  impacts 
on  the  industry.  NMFS  consented  to  the 
Settlement  Agreement,  notwithstanding 
the  different  impacts  compared  to  the 
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earlier  proposal,  based  on  its 
determination  that  reaching  a  broad 
consensus  with  industn'  groups,  state 
managers  and  one  of  the  plaintiff 
conservation  groups  ultimately  would 
serve  the  industn*  and  the  resource 
better  than  a  proposal  without  such  a 
consensus.  Controversial  new  and  more 
restrictive  measures  supported  by  a 
broad  consensus  of  industry  and 
conservation  interests  are  more  likely  to 
be  complied  with  than  measures  lacking 
such  consensus.  In  addition.  NMFS 
determined  that  consenting  to  a 
Settlement  Agreement  with  most  of  the 
parties  to  the  litigation  enhances  the 
likelihood  that  the  Court  will  adopt 
such  an  agreement  thereby  ensuring  that 
the  agency  retains  control  on  how  and 
whon  to  implement  remedial  measures 
consistent  with  applicable  law.  The 
measures  called  for  in  the  Settlement 
Agreement  reduce  overfishing  on  key 
groundfish  stocks  sufficiently  in  the 
short-term  to  provide  NMFS  and  the 
Council,  adequate  opportunity  to 
develop  and  implement,  through  the 
full  public  process,  long-term  measures 
to  rebuild  these  stocks  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  law. 

This  interim  rule  is  to  be 
promulgated,  as  contemplated  by  the 
earlier  proposal,  under  the  authority  of 
section  304(e),  consistent  with  section 
305(c).  of  the  Magnuson-Stevens  Act, 
which  allows  for  interim  measures  to 
reduce  overfishing  until  an  amendment 
to  stop  overfishing  and  rebuild  fish 
stocks  is  implemented.  Such  interim 
measures  do  not,  by  themselves,  have  to 
stop  overfishing.  Section  305(c)(1)  of  the 
Magnuson-Stevens  Act  states  that,  if  the 
Secretary  finds  that  an  emergency  or 
overfishing  exists,  or  that  interim 
measures  are  needed  to  reduce 
overfishing  for  any  fisher\'.  the  Secretary 
may  promulgate  emergency  regulations 
or  interim  measures  necessary  to 
address  the  emergency  or  overfishing. 
For  the  reasons  noted  above,  the 
Secretary  has  determined  that  several 
stocks  of  Northeast  groundfish  are  being 
overfished.  This  action  will  implement 
Secretarial  interim  measures  to  quickly 
and  significantly  reduce  overfishing  on 
COM  cod.  as  well  as  other  groundfish 
stocks,  while  NMFS  and  the  Council 
complete  Amendment  13.  Given  the 
benefits  from  significant  reductions  in 
fishing  mortality  on  GOM  cod  and  other 
groundfish  stocks  that  will  result  from 
this  interim  final  rule  and  the  additional 
interim  measures  to  be  implemented  on 
August  1,  2002;  and  the  improving 
status  of  the  stocks;  delaying 
Amendment  13  is  not  expected  to 
jeopardize  the  ability  of  the 


multispecies  complex  to  meet 
rebuilding  objectives. 

Management  Measures 

The  following  management  measures 
are  implemented  through  this  interim 
final  rule.  Existing  measures  that  are  not 
specifically  changed  or  modified  by  this 
interim  final  rule  will  remain  status 
quo.  including  the  GOM  cod  400-lb 
(181.4-kg)  per  day/4,000-lb  {l.ai4-kg) 
per  trip  landing  limit. 

This  interim  action  divides  the  COM/ 
GB  Regulated  Mesh  Area  (RMA)  into 
two  areas:  The  GOM  RMA.  which  is  the 
area  north  of  the  GOM  cod  exemption 
line  currently  used  to  define  the  divide 
between  the  GOM  cod  and  GB  cod  trip 
limit  allowances;  and  the  GB  RMA. 
which  is  that  part  of  the  GOM/GB  RMA 
that  lies  south  of  the  GOM  cod 
exemption  line.  Specific  management 
measures  may  also  apply,  depending  on 
the  area  fished. 

DAS  Counting 

To  make  DAS  usage  more  uniform 
among  various  sectors  of  the  fisherv'.  the 
first  day  of  a  fishing  trip  that  lasts  longer 
than  3  hours  will  be  counted  as  a 
minimum  of  15  hours  on  the  DAS  clock. 
Trips  of  3  hours  or  less  will  be  counted 
as  actual  time,  to  account  for  aborted 
trips  due  to  bad  weather,  breakdowns. 
etc.  Trips  greater  than  15  hours  would 
be  counted  as  actual  time.  For  example, 
if  a  vessel  calls  in  to  the  multispecies 
DAS  program  at  6  a.m.  to  begin  a  trip, 
and  calls  out  of  the  DAS  program  at  4 
p.m.  that  same  day  to  end  its  trip,  the 
vessel  will  be  charged  a  minimum  of  15 
hours,  rather  than  actual  time  (in  this 
case,  10  hours).  This  measure  currently 
applies  only  to  gillnet  vessels  that  have 
declared  into  the  Day  gillnet  category 
when  fishing  under  a  multispecies  DAS. 
This  interim  action  extends  the  measure 
to  all  gear  sectors. 

Limitation  on  DAS  Use 

Any  vessel  fishing  under  a 
multispecies  DAS  during  May-July  is 
allowed  to  use  no  more  than  25  percent 
of  its  allocated  DAS  during  that  period. 
For  example,  a  vessel  with  a 
multispecies  Fleet  DAS  allocation 
fishing  in  the  GOM  RMA  during  May- 
July  mav  use  a  maximum  of  22  allocated 
multispecies  DAS  (88  DAS  x  0.25). 
(Because  carr>--over  DAS  are  not  part  of 
a  vessels  allocated  DAS.  cany-over  DAS 
mav  not  be  used  when  determining  the 
25  percent  DAS  usage  allowed  for  the 
May-July  period.)  This  effort  control 
measure  is  intended  to  remove  fishing 
effort  from  periods  when  cod  landings 
are  traditionally  at  their  highest  for  both 
GOM  and  GB  cod.  This  portion  of  the 
alternative  is  summarized  in  Table  1. 


Table  1.— DAS  Counting  Scheme 
During  May  Through  July 


ALL  AREAS 
DAS  Counting— all  vessels 


From  0  to  3  h  Counted  as  actual 


From  >  3  to  15  h  .... 
Greater  than  15  h  .. 

DAS  use  restriction 


time 
Counted  as  1 5  h 
Counted  as  actual 

time 
Limited  to  25  percent 
of  annual  DAS  allo- 
cation 


Prohibition  on  Front-Loading  the  DAS 
Clock 

Existing  regulations  require  that,  at 
the  end  of  a  vessel's  trip,  upon  its  return 
to  port,  the  vessel  owner  or  owner's 
representative  must  call  NMFS  to  notify 
NMFS  that  the  trip  has  ended,  thus 
ending  a  DAS.  However,  there  is  no 
restriction  on  when  a  vessel  can  start  its 
clock.  Consequently,  some  vessel 
owners  start  their  DAS  clock  well  in 
advance  of  the  actual  departure  of  the 
vessel,  a  practice  known  as  "front- 
loading."  Front-loading  allows  a  vessel 
to  run  the  clock  for  as  many  as  10  days 
prior  to  departing  on  a  trip,  essentially 
allowing  a  vessel  to  catch  10-days  worth 
of  GOM  cod.  the  maximum  trip  limit,  in 
1  dav  of  fishing.  The  current  practice  is 
not  consistent  with  the  intent  of  the 
GOM  cod  rebuilding  program  and 
makes  the  trip  limit  less  effective  at 
reducing  F.  In  addition,  the  provision 
creates  inequities  between  fishing 
vessels,  since  a  number  of  vessels 
currentlv  record  their  DAS  through  a 
vessel  monitoring  system  (VMS),  used 
voluntarily  or,  in  some  cases,  as 
required  bv  a  fishery-  management  plan 
for  another  fisherv. 

While  other  provisions  of  this  interim 
action  may  discourage  front-loading  of 
the  DAS  clock  (specifically,  the  25- 
percent  DAS  use  restriction),  this 
measure  would  explicitly  prohibit  the 
practice  of  front-loadmg,  Under  this 
measure,  a  vessel  owner  or  authorized 
representative  must  notif\'  NMFS  no 
earlier  than  1  hour  prior  to  the  vessel 
leaving  port  to  fish  under  the 
muhispecies  DAS  program.  A  DAS 
begins  once  the  call  has  been  received 
and  a  confirmation  number  is  given 
This  measure  applies  in  all  management 
areas. 
Closed  Area  Additions/Modifications 

This  action  implements  additional 
seasonal  and  year-round  area  closures  to 
ensure  that  areas  with  traditionally  high 
catches  of  cod  are  further  protected. 
Specifically,  this  action  continues,  in  its 
current  configuration,  the  closure  of  the 
VVGOM  Area  Closure  beyond  the 
scheduled  Mav  1,  2002.  reopenmg  date. 
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This  action  also  expands  Rolling 
Closure  Area  III  by  closing  area  blocks 
124  and  125  for  the  month  of  May.  and 
expands  Rolling  Closure  Area  IV  by 
closing  area  blocks  132  and  133  for  the 
month  of  June. 

Addidonally,  the  seasonal  area 
closure  known  as  Cashes  Ledge  Area 
Closure,  in  its  current  configuration, 
will  be  closed  for  the  duration  of  this 
interim  final  rule.  Exemptions  to  the 
current  rolling  closure  areas  remain  the 
same  for  the  expanded  rolling  closures 
implemented  by  this  interim  final  rule; 
that  is,  all  vessels  will  be  prohibited 
from  fishing  in  Rolling  Closure  Areas  III 
and  IV,  unless  the  vessel  is  fishing  with 
or  using  exempted  gear,  as  defined  in 
§648.81(t)(2),  excluding  pelagic  gillnet 
gear  capable  of  catching  multispecies, 
and  except  for  vessels  fishing  with  a 
single  pelagic  gillnet.  In  addition, 
recreational  vessels  are  exempt,  as  is  the 
use  of  scallop  dredge  gear,  when  a 
vessel  is  fishing  under  a  scallop  DAS  or 
when  it  is  fishing  in  the  Scallop  Dredge 
Fishery  Exemption  Area,  as  described  in 
§648.80(j)(ll),  provided  the  vessel  does 
not  retain  any  regulated  multispecies 
during  a  trip,  or  on  any  part  of  a  trip. 
Also,  vessels  are  exempt  from  the 
monthly  closure  areas  when  fishing  in 
the  Raised  Footrope  Trawl  Exempted 
Whiting  Fishery,  as  specified  in 
§648.80(j)(15).  All  of  the  exemptions 
listed  above  apply  to  the  WGOM  and 
Cashes  Ledge  Area  Closures,  with  the 
following  exceptions:  Vessels  are 
prohibited  from  fishing  with  scallop 
dredge  gear  or  fishing  in  the  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery. 

All  other  closure  areas  are  unchanged. 
The  WGOM  and  Cashes  Ledge  Area 
Closures  and  the  additional  COM 
seasonal  closures  included  under  this 
action  have  been  selected  as  times/ areas 
with  high  cod  landings  that,  when 
closed,  will  contribute  to  a  significant 
reduction  in  cod  mortality.  Charts  of  the 
new  and  existing  closure  areas  are 
available  from  the  Regional 
Administrator  upon  request  [see 
ADDRESSES). 

Gear  Restrictions 

Under  this  interim  final  rule, 
beginning  May  15.  2002,  vessels  using 
trawls  (other  than  midwater  trawls)  and 
fishing  any  part  of  a  multispecies  DAS 
trip  in  the  GOM  RMA  will  be  required 


to  fish  with  a  minimum  6.5-inch  (16.5- 
cm)  diamond  or  square  mesh  codend. 
This  requirement  applies  only  to  the 
codend  of  the  net;  the  minimum  mesh- 
size  for  the  remaining  portion  of  the  net 
is  unchanged,  i.e.,  6.0-inch  (15.24-cm) 
diamond  mesh  or  6.5-inch  (16.5-cm) 
square  mesh,  or  any  combination 
thereof,  throughout  the  remaining 
portion  of  the  net.  Trawl  vessels  that 
currently  fish  with  6.5  inch  {16.5-cm) 
square  mesh  throughout  the  entire  net 
will  not  be  subject  to  mesh  changes 
under  this  rule.  For  vessels  fishing  with 
a  6.5-inch  (16.5-cm)  diamond  mesh 
codend,  or  for  vessels  fishing  with  a  6.5- 
inch  (16.5-cm)  square  mesh  codend  and 
a  combination  of  square  mesh  and 
diamond  mesh  throughout  the 
remaining  portions  of  the  net,  the 
codend  is  defined  as  follows:  25  meshes 
for  diamond  mesh,  or  50  bars  in  the  case 
of  square  mesh,  from  the  terminus  of  the 
net  for  vessels  45  ft  (13.7-m)  in  length 
and  less,  and  50  meshes  for  diamond 
mesh,  or  100  bars  in  the  case  of  square 
mesh,  from  the  terminus  of  the  net  for 
vessels  greater  than  45  ft  (13.7  ra)  in 
length.  The  status  quo  minimum  mesh 
size  of  6.0-inch  (15.2-cm)  diamond  or 
6.5-inch  (16.5-cm)  square  mesh 
throughout  the  net  when  fishing  under 
a  multispecies  DAS  remains  in  effect  in 
the  GB  RMA. 

Beginning  May  15.  2002,  this  interim 
final  rule  also  requires  that  limited 
access  multispecies  vessels  that  obtain 
an  annual  designation  as  a  Trip  gillnet 
vessel,  when  fishing  in  the  GOM  RMA 
during  any  part  of  a  trip  under  a 
multispecies  DAS,  fish  with  nets  with  a 
minimum  of  6.5-inch  (16.5-cm)  mesh. 
Multispecies  vessels  that  obtain  an 
annual  designation  as  a  Day  gillnet 
vessel  must  fish  with  nets  with  a 
minimum  mesh  size  of  6.5  inches  (16.5 
cm)  when  fishing  with  roundfish 
gillnets,  or  7  inches  (17.8  cm)  when 
fishing  with  flatfish  gillnet  gear  when 
fishing  anv  part  of  a  trip  under  a 
multispecies  DAS  in  the  GOM  RMA. 
The  allowable  amount  of  gillnet  gear  for 
Day  gillnet  vessels  when  fishing  under 
a  multispecies  DAS  is  reduced  from  the 
currently  allowed  80  roundfish  nets/160 
flatfish  nets  to  50  roundfish  nets/100 
flatfish  nets.  Monkfish  vessels  that  have 
a  monkfish  limited  access  Category  C  or 
D  permit  {i.e.,  vessels  that  possess  both 
a  monkfish  and  multispecies  limited 
access  permit)  and  that  are  fishing  as  a 


Day  gillnet  vessel  under  a  monkfish 
DAS  will  be  restricted  to  150  nets  (from 
the  ciurent  160  nets),  provided  the 
vessel  fishes  with  nets  with  a  minimum 
mesh  size  of  10  inches  (25.4  cm).  Net 
reductions  apply  everywhere.  The 
existing  gillnet  tagging  requirements  are 
suspended  for  the  duration  of  this 
interim  rule. 

Recreational  and  Charter/Party  Vessel 
Restrictions 

Under  this  action,  the  minimum 
length  for  cod  retained  by  a  federally 
permitted  charter/party  vessels,  and 
private  recreational  vessels  not  holding 
a  Federal  permit  and  fishing  in  the  EEZ, 
is  increased  to  23  inches  (58.4  cm)  from 
the  ciurent  size  limit  of  21  inches  (53.3 
cm). 

This  action  implements  a  cod  and 
haddock  bag  (possession)  limit  for  the 
charter/party  recreational  fishing  sector 
when  fishing  in  the  GOM  RMA.  Each 
person  on  a  charter/party  vessel  will  be 
allowed  to  possess  no  more  than  10  cod 
or  haddock,  combined,  per  trip.  The 
regulations  currently  prohibit  a  vessel 
fishing  imder  the  charter/party 
regulations  from  fishing  in  the  GOM 
closure  areas  unless  the  vessel  has  on 
board  a  letter  of  authorization  (LOA) 
issued  by  the  Regional  Administrator. 
This  LOA  is  currently  valid  for  a  period 
of  3  months,  and  prevents  a  vessel  from 
fishing  under  a  DAS  and  selling  fish 
during  the  time  of  authorization  and 
thus  exempts  the  charter/party  vessel 
from  the  WGOM  closure.  Under  this 
interim  action,  beginning  May  15,  2002, 
charter/party  vessels  are  required  to 
possess  an  LOA  for  the  full  span  of  this 
interim  final  rule  in  order  to  fish  as  a 
charter/party  vessel  in  the  GOM  closure 
areas.  LOAs  issued  to  vessels  before 
May  1,  2002,  and  which  would  expire 
prior  to  the  expiration  of  this  interim 
action,  will  automatically  be  canceled  at 
midnight  on  May  14,  2002.  Vessels 
wanting  to  obtain  an  LOA  for  the  entire 
duration  of  this  interim  action  will  need 
to  obtain  a  new  LOA  bv  calling  the 
NMFS  Permit  Office  at"978-281-9370. 

All  other  existing  recreational 
measures  remain  unchanged,  including 
the  no-sale  provision  for  both  the  party/ 
charter  and  private  recreational  sectors 
when  not  fishing  under  a  NE 
multispecies  DAS.  Table  2  summarizes 
the  party/charter  and  private 
recreational  sector  measures. 


Table  2.— Charter/Party  and  Private  Recreational  Fishing  Measures 


Minimum  fish 
size.  Inches 
(code  only)' 


Bag  limit  (combined) 


Closure  exemption  authorization 


Charter/party 


23  i  10  cod/haddock  2  i  Duration  of  interim  action. 
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Table  2.— Charter/Party  and  Private  Recreational  Fishing  Measures— Continued 


Minimum  fish 
size,  inches 
(code  only)'' 


Bag  limit  (combined) 


Closure  exemption  authonzation 


Pnvate  Recreational 


23     1 0  cod/haddock 


N/A, 


■I  All  other  minimum  fish  sizes  remain  unchanged. 
2  When  fishing  in  the  GOf^  RMA 


Observer  Coverage 

Although  not  a  management  measure, 
NMFS  will,  by  May  1,  2002.  expand 
significantly  its  obsen'er  coverage  in  the 
Northeast  multispecies  fishery  to 
monitor  and  collect  information  on 
bycatch,  as  well  as  other  biological  and 
fishery-related  information.  Observer 
coverage  will  be  increased  by 
approximately  1.200  days  (more  than 
double  the  2001  coverage)  with  coverage 
distributed  over  gear  categories,  vessel 
size  categories  and  fishing  regions,  in 
order  to  provide  statistically  sound 
estimates  of  directed  catch,  non-directed 
catch  and  discards  (bycatch). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  good  cause 
under  5  U.S.C.  553(b)(B)  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment. 
Implementation  of  this  action  by  May  1. 
2002.  is  necessary  to  continue,  in  its 
current  configuration,  the  WGOM  Area 
Closure,  an  area  with  high  cod  landings, 
beyond  its  scheduled  May  1,  2002.  re- 
opening date.  The  re-opening  of  the 
WGOM  Area  Closure  was  postponed 
initially  through  measures  promulgated 
under  Framework  Adjustment  33  (65  FR 
21658.  April  24.  2000).  and  was  further 
discussed  by  the  Council  and  public 
during  development  of  Framework 
Adjustment  36.  The  WGOM  Area 
Closure,  and  the  additional  management 
measures  included  under  this  action, 
will  contribute  to  a  significant  reduction 
in  cod  mortality.  The  AA  finds  also  that 
the  exigencies  associated  with 
complying  with  the  Court  order  and 
providing  immediate  protection  to  the 
multispecies  stocks  by  significantly 
reducing  overfishing  while  longer-term, 
more  comprehensive  measures  are  being 
developed,  constitutes  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  the  opportunity  for  public 
comment,  pursuant  to  authority  set  forth 
at  U.S.C.  553(b)(B),  as  such  procedures 
would  be  impracticable  and  contrary  to 
the  public  interest.  This  determination 
is  further  supported  by  the  fact  that 
these  measures  are  largely  based  on 
measures  developed  and  analyzed  by 
the  Council,  and  commented  on  by  the 
public,  in  the  development  of 


Framework  36  to  the  FMP.  The  need  to 
implement  these  measures  in  a  timely 
manner  to  have  management  measures 
in  place  to  both  maintain  the  WGOM 
Area  Closure  and  to  reduce  overfishing 
at  the  start  of  the  2002  multispecies 
fishing  year,  beginning  May  1.  2002. 
constitutes  good  cause  under  authority 
contained  in  5  U.S.C.  553(d)(3).  to  waive 
the  30-dav  delay,  or  a  portion  thereof,  in 
effective  date. 

This  interim  final  rule  includes  by 
reference  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act.  This  rule  will  not  impact 
substantially  the  current  respondent 
estimates.  The  collection  of  this 
information  has  been  approved  by  0MB. 
and  the  0MB  control  numbers  and  the 
estimated  time  for  a  response  are  as 
follows: 

Letters  of  authorization,  0MB  control 
number  0648-0202  (5  minutes/ 
response). 

Letters  of  authorization.  OMB  control 
number  0648-0422  (2  minutes/ 
response). 

Call-in  svstem  (DAS  notification), 
OMB  control  number  0648-0202  (2 
minutes/response). 

The  aforementioned  response 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  and  no  person  shall  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

NMFS  prepared  an  EA  for  this  interim 
action  and  the  AA  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of  this 
rule.  A  copv  of  the  EA  is  available  from 
NMFS  (see  ADDRESSES). 

This  interim  final  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 


Because  this  interim  final  rule  is 
published  without  opportunity  for 
notice  and  comment,  neither  the 
Regulatory  Flexibility  Act.  nor  any  other 
law  requires  preparation  of  an  Initial 
Regulatory  Flexibility  Analysis. 
Therefore,  none  has  been  prepared 

An  informal  consultation  under 
section  7  of  the  Endangered  Species  Act 
was  concluded  for  this  interim  final  rule 
under  the  FMP  on  April  1 7.  2002  As  a 
result  of  the  informal  consultation,  the 
Regional  Administrator  determined  that 
fishing  activities  conducted  under  this 
interim  final  rule  are  not  likely  to 
adverselv  affect  endangered  or 
threatened  species  or  critical  habitat 

The  Regional  Administrator  has 
determined  that  fishing  activities 
conducted  under  this  interim  final  rule 
will  have  no  adverse  impact  on  marine 
mammals. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  .^pril  24.2002. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations.  National  Marine  Fisheries 
Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

.Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.2.  the  definitions  "Day(s)- 
at-Sea  (DAS)".  "Non-exempt  species", 
and  "Prior  to  leaving  port  '  are 
suspended  and  new  definitions  for 
••Day(s)-at-Sea  (DAS)  for  the  2002 
fishing  year".  "Non-exempt  species  for 
the  2002  fishery".  "Prior  to  leaving  port 
for  the  2002  fishery",  and  'Private 
recreational  fishing  vessel"  are  added  to 
read  as  follows: 

§648.2     Definitions. 

«         «  •         •         * 

Day(s)-at-Sea  (DAS)  for  the  2002 
fishing  year,  with  respect  to  the  NE 
multispecies  fishery,  the  monkfish 
fisher\'.  and  the  Atlantic  sea  scallop 
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fishen, ,  except  as  described  in 
§648.'82(k)(l)(iv).  means  the  24-hour 
period  of  time,  or  any  part  thereof, 
during  which  a  fishing  vessel  is  absent 
from  port  to  fish  for.  possess  or  land,  or 
fishes  for.  possesses,  or  lands  regulated 
species,  monkfish.  or  scallops.  With 
respect  to  the  NE  multispecies  fishery, 
accrual  and  usage  of  DAS  is  described 
at  §648.82(1). 

*  «         *        *         « 

Non-exempt  species  for  the  2002 
fishery  means  species  of  fish  not 
included  under  the  GOM.  GB  and  SNE 
Regulated  Mesh  Area  exempted 
fisheries,  as  specified  in  paragraphs 
§  648.80(e):  (j)(5);  (i)(6):  (j)(9)  through 
(14):  (k)(3)(i)  and  (ii):  (k)(5)  through  (8): 
and  (m),  (o),  and  (p). 

*  *        »        *        * 

Prior  to  leaving  port  for  the  2002 
fishery,  with  respect  to  the  call-in 
notification  system  for  NE  multispecies. 
means  no  more  than  1  hour  prior  to  the 
time  a  vessel  leaves  the  last  dock  or 
mooring  in  port  from  which  a  vessel 
departs  to  engage  in  fishing,  including 
the  transport  of  fish  to  another  port. 

Private  recreational  fishing  vessel, 
with  respect  to  the  NE  multispecies 
fishery,  means  a  vessel  engaged  in 
recreational  fishing  that  has  not  been 
issued  a  Federal  multispecies  permit, 
does  not  sell  fish,  and  does  not  take 
passengers  for  hire. 
***** 

3.  In  §648.10.  paragraph  (c)(1)  is 
suspended,  and  paragraph  (c)(6)  is 
added  to  read  as  follows: 

§648.10    DAS  notification  requirements. 

***** 

(c)  *   *   * 

(6)  Less  than  1  hour  prior  to  leaving 
port,  for  vessels  issued  a  limited  access 
NE  multispecies  permit  or.  for  vessels 
issued  a  limited  access  NE  multispecies 
permit  and  a  limited  access  monkfish 
Category  C  or  D  permit,  and.  prior  to 
leaving  port  for  vessels  issued  a  limited 
access  monkfish  Category  A  or  B  permit, 
the  vessel  owner  or  authorized 
representative  must  notify  the  Regional 
Administrator  that  the  vessel  will  be 
participating  in  the  DAS  program  by 
calling  the  Regional  Administrator  and 
providing  the  following  information: 
Owner  and  caller  name  and  phone 
number,  vessel's  name  and  permit 
number,  type  of  trip  to  be  taken,  port  of 
departxue,  and  that  the  vessel  is 
beginning  a  trip.  A  DAS  begins  once  the 
call  has  been  received  and  a 
confirmation  number  is  given  by  the 
Regional  Administrator,  or  when  a 
vessel  leaves  port,  whichever  occurs 
first. 


4.  In  §648.14.  paragraphs  (a)(35) 
through  (45),  (a)(47).  (a)(49)  through 
(53).  (a)(90).  (a)(101).  (a)(102).  (a)(104), 
(a)(112),  (a)(116).  (a)(121).  (b)(2).  (c){10). 
(c)(13).  (c)(19).  (c)(20).  (c)(23)  through 
(26).  (c)(29)  through  (31),  (g)(2)  and  (3). 
and  (z)(2)(i)  are  suspended,  and 
paragraphs  (a)(123)  through  (148),  (b)(3). 
(c)(32)  through  (37),  and  (g)(4)  through 
(6)  are  added  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *    *    * 

(123)  Fish  with,  use,  or  have  on  board, 
within  the  areas  described  in 
§648.80(j)(l)  and  (2).  nets  with  mesh 
size  smaller  than  the  minimum  mesh 
size  specified  in  §  648.80(j)(3)  and  (4). 
except  as  provided  in  §  648.80(e),  (j)(5) 
through  (7).  (j){9).(j)(10).(j)(15),{m), 
and  (p),  unless  the  vessel  has  not  been 
issued  a  NE  multispecies  permit  and 
fishes  for  NE  multispecies  exclusively 
in  state  waters,  or  unless  otherwise 
specified  in  §648.17. 

(124)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 
described  in  §648.80(k)(l),  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  §648.80(k)(2),  except  as 
provided  in  §  648.80(e),  (k)(3),  (k)(9), 
(m).  and  (p),  or  unless  the  vessel  has  not 
been  issued  a  NE  multispecies  permit 
and  fishes  for  NE  multispecies 
exclusively  in  state  waters,  or  unless 
otherwise  specified  in  §648.17. 

(125)  Fish  with,  use.  or  have  available 
for  immediate  use  within  the  area 
described  in  §648.80(l)(l).  nets  of  mesh 
size  smaller  than  the  minimum  mesh 
size  specified  in  §  648.80(l)(2);  except  as 
provided  in  §648. 80(e),  (l)(3),  (m),  and 
(o);  or  unless  the  vessel  has  not  been 
issued  a  NE  multispecies  permit  and 
fishes  for  NE  multispecies  exclusively 
in  state  waters,  or  unless  otherwise 
specified  in  §648.17. 

(126)  Enter  or  be  in  the  area  described 
in  §648.81(p)(l)  on  a  fishing  vessel, 
except  as  provided  in  §  648.81(p)(2)  and 

(s). 

(127)  Enter  or  be  in  the  area  described 
in  §648.81(q)(l)  on  a  fishing  vessel, 
except  as  provided  in  §648.8l(q)(2). 

(128)  Enter  or  be  in  the  area  described 
in  §  648.81  (r)(l)  on  a  fishing  vessel, 
except  as  allowed  under  §648.81{r)(2) 
and  (s). 

(129)  Fail  to  comply  with  the  gear- 
marking  requirements  of  §  648.84. 

(130)  Fish  within  the  areas  described 
in  §648.80(j)(6)  with  nets  of  mesh 
smaller  than  the  minimum  size 
specified  in  §648.80(j)(4),  unless  the 
vessel  possesses  on  board  a  valid 
authorizing  letter  issued  to  the  vessel 
under  §648. 80(j)(6)(i)  and  the  vessel 
complies  with  the  requirements 
specified  in  §  648.80(j)(6). 


(131)  Violate  any  of  the  provisions  of 
§  648.80,  including  paragraphs  (j)(5),  the 
small-mesh  northern  shrimp  fisherv' 
exemption  area;  (i)(6),  the  Cultivator 
Shoal  whiting  fishery-  exemption  area: 
(j)(9).  Small-mesh  Area  1/Small-mesh 
Area  2:  (j)(10),  the  Nantucket  Shoals 
dogfish  fishery  exemption  area:  (j)(12), 
the  Nantucket  Shoals  mussel  and  sea 
urchin  dredge  exemption  area:  (j)(13), 
the  GOM/GB  monkfish  gillnet 
exemption  area:  (j)(14),  the  GOM/GB 
dogfish  gillnet  exemption  area:  (j)(15), 
the  Raised  Footrope  Trawl  Exempted 
Whiting  Fishery;  (k){3),  exemptions 
(small  mesh):  (k)(5),  the  SNE  monkfish 
and  skate  trawl  exemption  area;  (k)(6), 
the  SNE  monkfish  and  skate  gillnet 
exemption  area;  (k)(7),  the  SNE  dogfish 
gillnet  exemption  area:  (k)(8),  the  SNE 
mussel  and  sea  urchin  dredge 
exemption  area:  or  (k)(9),  the  SNE  little 
tunny  gillnet  exemption  area.  Each 
violation  of  any  provision  in  §  648.80 
constitutes  a. separate  violation. 

(132)  Fish,  for,  land,  or  possess  NE 
multispecies  harvested  by  means  of  pair 
trawling  or  with  pair  trawl  gear,  except 
under  the  provisions  of  §  648.80(m),  or 
unless  the  vessels  that  engaged  in  pair 
trawling  have  not  been  issued  NE 
multispecies  permits  and  fish  for  NE 
multispecies  exclusively  in  state  waters. 

(133)  Fish  for,  harvest,  possess,  or 
land  in  or  from  the  EEZ  northern 
shrimp,  unless  such  shrimp  were  fished 
for  or  harvested  by  a  vessel  meeting  the 
requirements  specified  in  §648.80(j)(5). 

(134)  Fish  for  the  species  specified  in 
§  648.80(e)  or  (m)  with  a  net  of  mesh 
size  smaller  than  the  applicable  mesh 
size  specified  in  §  648.80(j)(3)  or  (4), 
(k)(2),  or  (l)(2),  or  possess  or  land  such 
species,  unless  the  vessel  is  in 
compliance  with  the  requirements 
specified  in  §  648.80(e)  or  (m),  or  unless 
the  vessel  has  not  been  issued  a  NE 
multispecies  permit  and  fishes  for  NE 
multispecies  exclusively  in  state  waters, 
or  unless  otherwise  specified  in 
§648.17. 

(135)  Violate  any  of  the  possession  or 
landing  restrictions  on  fishing  with 
scallop  dredge  gear  specified  in 
§§648.80(o)  and  648.94. 

(136)  Violate  any  provision  of  the 
state  waters  winter  flounder  exemption 
program  as  provided  in  §  648.8Q(p). 

(137)  Obstruct  or  constrict  a  net  as 
described  in  §648.80(n)(l)  or  (2). 

(138)  Enter,  be  on  a  fishing  vessel  in, 
or  fail  to  remove  gear  from,  the  EEZ 
portion  of  the  areas  described  in 

§  648.81(t)(l),  diu-ing  the  time  periods 
specified  in  §  648.81(t)(l),  except  as 
provided  in  §  648.81(s)  and  (t)(2). 

(139)  Possess,  land,  or  fish  for 
regulated  species,  except  winter 
flounder  as  provided  for  in  accordance 
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with  §  648.80(p)  and  from  or  within  the 
areas  described  in  §  648.80(p),  while  in 
possession  of  scallop  dredge  gear  on  a 
vessel  not  fishing  under  the  scallop  DAS 
program  as  described  in  §648.53,  or 
fishing  under  a  general  scallop  permit, 
unless  the  vessel  and  the  dredge  gear 
conform  with  the  stowage  requirements 
of  §  648.51(a)(2)(ii)  and  (e)(2).  or  unless 
the  vessel  has  not  been  issued  a  NE 
multispecies  permit  and  fishes  for  NE 
multispecies  exclusively  in  state  waters. 

(140)  Use,  set.  haul  back,  fish  with, 
possess  on  board  a  vessel,  unless  stowed 
in  accordance  with  §  648.23(b),  or  fail  to 
remove,  sink  gillnet  gear  and  other 
gillnet  gear  capable  of  catching  NE 
multispecies,  with  the  exception  of 
single  pelagic  gillnets  (as  described  in 

§  648.8l(t)(2)(ii)),  in  the  areas  and  for 
the  times  specified  in  §648. 87(a)  and 
(b),  except  as  provided  in 
§§648.81(t)(2)(ii)  and  648.87(a)  and  (b), 
or  unless  otherwise  authorized  in 
writing  by  the  Regional  Administrator. 

(141)  Enter  or  fish  in  the  Gulf  of 
Maine,  Georges  Bank  and  Southern  New 
England  Regulated  Mesh  Areas,  except 
as  provided  in  §  648.80(j)(3)(iii)  and 
(k)(2)(ii),  and  for  purposes  of  transiting, 
provided  that  all  gear  (other  than 
exempted  gear)  is  stowed  in  accordance 
with  §  648.23(b). 

(142)  Fish  for,  harvest,  possess,  or 
land  regulated  species  in  or  from  the 
closed  areas  specified  in  §648.81(p),  (q), 
(r),  (t),  (u),  and  (v),  unless  otherwise 
specified  in  §648.81(r)(2){iii),  (t)(2)(i), 
and  (t){2)(iii). 

(143)  Fish  for,  harvest,  possess,  or 
land  in  or  from  the  EEZ,  when  fishing 
with  trawl  gear,  any  of  the  exempted 
species  specified  in  §648.80(j)(9)(i), 
unless  such  species  were  fished  for  or 
harvested  by  a  vessel  meeting  the 
requirements  specified  in 
§648.80(j)(5)(ii)or(j)(9)(ii). 

(144)  Fish  for,  harvest,  possess,  or 
land  any  species  of  fish  in  or  ft-om  the 
GOM/GB  Inshore  Restricted  Roller  Gear 
Area  described  in  §  648,80(j)(3)(v)  with 
trawl  gear  where  the  diameter  of  any 
part  of  the  trawl  footrope,  including 
discs,  rollers  or  rockhoppers,  is  greater 
than  12  inches  (30.48  cm). 

(145)  Enter,  be  on  a  fishing  vessel  in, 
or  fail  to  remove  gear  from,  the  EEZ 
portion  of  the  areas  and  time  periods 
specified  in  §648.81(w).  except  as 
provided  in  §648.8l(s)  and  (w)(2). 

(146)  Enter,  be  on  a  fishing  vessel  in, 
or  fail  to  remove  gear  from  the  EEZ 
portion  of  the  areas  described  in 

§  648.81(t)(l)  through  (v)(l).  during  the 
time  periods  specified,  except  as 
provided  in  §648.81(s),  (t)(2),  (u)(2)  and 

(v»2). 

(147)  Enter,  be  on  a  fishing  vessel  m, 

or  fail  to  remove  gear  from  the  area 


described  in  §  648.81(v)(l),  except  as 
provided  in  §  648.81(s)  and  {v)(2). 

(148)  Enter,  fail  to  remove  gear  from, 
or  be  in  the  areas  described  in 
§648,81(t)(l)  through  (v)(l)  during  the 
time  period  specified,  except  as 
provided  in  §648.81(s),  (t)(2).  (u)(2).  and 
(v)(2). 

(b)*   *   * 

(3)  If  the  vessel  has  been  issued  a 
charter/party  permit  or  is  fishing  under 
charter/party  regulations,  fail  to  comply 
with  the  requirements  specified  in 
§648.81(t)(2)(iii)  when  fishing  in  the 
areas  described  in  §648.81(t)(l).  (u),  and 
(w),  during  the  time  periods  specified  in 
those  sections. 

(c)  *   *   * 

(32)  Enter,  fail  to  remove  sink  gillnet 
gear  or  gillnet  gear  capable  of  catching 
NE  multispecies  from,  or  be  in  the  areas, 
and  during  the  times,  described  in 

§  648.87(a)  and  (b).  except  as  provided 
in  §  648.81(s)  and  (t)(2),  and  in 
§648.87(a)(l)(ii). 

(33)  If  the  vessel  has  been  issued  a 
Day  gillnet  category  designation,  fail  to 
remove  gillnet  gear  from  the  water  as 
described  in  §648. 82(g).  (k)(l)(iv)  and 
{k)(l)(ix). 

(34)  Fail  to  comply  with  the 
exemption  specification  as  described  in 
§  648.86(h)(5). 

(35)  Fail  to  enter  port  and  call  out  of 
the  DAS  program  no  later  than  14  DAS 
after  starting  a  multispecies  DAS  trip 
(i.e.,  the  time  a  vessel  leaves  port  or 
when  the  vessel  received  a  DAS 
authorization  number,  whichever  comes 
first),  as  specified  in  §  648.10(f)(3). 
unless  otherwise  specified  in 

§  648.86(b)(l)(ii),  or  unless  the  vessel  is 
fishing  under  the  cod  exemption 
specified  in  §  648.86(b)(5). 

(36)  Enter  port,  while  on  a  NE 
multispecies  DAS  trip,  in  possession  of 
more  that  the  allowable  limit  of  cod 
specified  in  §  648.86(h)(1),  unless  the 
vessel  is  fishing  under  the  cod 
exemption  specified  in  §  648.86(b)(5). 
Under  no  circumstances  may  such  trip 
exceed  14  days  in  length. 

(37)  If  the  vessel  has  been  issued  a 
Charter/Party  permit  or  is  fishing  under 
charter/party  regulations,  fail  to  comply 
with  the  requirements  specified  in 

§  648.81  (t)(2)(iii)  when  fishing  in  the 
areas  described  in  §648.8 l(t)(l)  through 
{v)(l),  during  the  time  periods  specified 
in  those  sections. 
***** 

(g)  *   *  * 

(4)  Possess  cod,  haddock,  and  Atlantic 
halibut  in  excess  of  the  possession 
limits  specified  in  §  648.89(g). 

(5)  Sell,  trade,  or  otherwise  transfer, 
or  attempt  to  sell,  trade,  barter,  or 
otherwise  transfer,  NE  multispecies  for 


a  commercial  purpose  as  specified  in 
§648. 89(h). 

(6)  Retain  fish  smaller  than  the 
minimum  fish  sizes  specified  in 
§  648.89(n.  if  fishing  under  the  private 
recreational  and  party/charter 
regulations. 
«         »         ♦         «         * 

5.  In  §648.53,  paragraph  (e)  is 
suspended  and  paragraph  (g)  is  added  to 
read  as  follows: 

§648.53    DAS  allocations. 
«         «         «         •         • 

(g)  Accrual  of  DAS.  DAS  shall  accrue 
to  the  nearest  minute,  except  as 
specified  in  §648.82(1). 

6.  In  §  648.80,  paragraphs  (a)  through 
(d).  and  (g)  through  (i)  are  suspended, 
and  paragraphs  (j)  through  (p)  are  added 
to  read  as  follows; 

§648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 

«         *         «         ♦         * 

(j)  Gulf  of  Maine  IGOMj  and  Georges 
Bank  (GB)  Regulated  Mesh  Areas— [1] 
GOM  Regulated  Mesh  Area.  The  GOM 
Regulated  Mesh  Area  (copies  of  a  map 
depicting  the  area  are  available  from  the 
Regional  Administrator  upon  request)  is 
that  area: 

(i)  Bounded  on  the  east  by  the  U.S.- 
Canada maritime  boundary  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated 


Point 

N  Lat 

W  Long. 

G1    

C) 

43  58' 
42'53.1' 
42°31' 
{') 

(') 

G2  

G3  

G4  

05  

67^22' 
67^444' 
67=28  1  ■ 
67"20' 

'  The  intersection  of  the  shoreline  and  the 
US  -Canada  Maritime  Boundary 

^The  intersection  of  the  U  S  -Canada  Man- 
time  Boundary  and  67=20'  W  long 

(ii)  Bounded  on  the  south  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 


Point 

N. 

Lat. 

W. Long 

G5 

V) 

42°20' 
42'20' 
42  00' 
42^00' 

67°20' 
67-^20' 

G7 
G8 
G9 



69  30' 
69  30' 

'  The  intersection  of  the  U  S  -Canada  Man- 
time  Boundary  and  67=20  W  long 

2  The  intersection  of  the  Cape  Cod  MA 
coastline  and  42  00  N  lat 

(2)  GB  Regulated  Mesh  Area.  The  GB 
Regulated  Mesh  Area  (copies  of  a  map 
depicting  the  area  are  available  from  the 
Regional  Administrator  upon  request)  is 
that  area: 
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(i)  Bounded  on  the  north  by  the 
southern  boundary  of  the  GOM 


Regulated  Mesh  Area  as  defined  in 
paragraph  (j)(l)(ii)  of  this  section;  and 


(ii)  Bounded  on  the  east  and  south  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 


Point 

N.  Lat. 

W.  Long, 

Approximate  loran  C  bearings 

G5                    

4ri8.6' 
40=55.5' 
40=45.5' 

67=20' 
66-24.8' 
66=38' 
68=00' 

G10                  . 

G11                   

5930-Y-30750-Y-43500. 

G12  

9960-Y^3500  and  68^00'  W.  lat. 

G13  

40=37' 

68=00' 

9960-Y-t3450  and  68=00'  W.  lat. 

G14  

40=30' 

69=00' 

NL3 

40=22.7' 

69=00' 

NL2 

40=18.7' 

69=40' 

NL1  

40=50' 

69=40' 

G11   .'. 

40=50' 

70=00' 
70=00'^ 

G12  

'  Northward  to  its  intersection  with  the  shoreline  of  mainland  Massachusetts. 


(3)  GOM  Regulated  Mesh  Area 
minimum  mesh  size  restrictions — (i) 
Vessels  using  trawls.  Except  as  provided 
in  paragraphs  (j)(3){i)  and  (iv)  of  this 
section,  and  unless  otherwise  restricted 
under  paragraph  (j){3)(vi)  of  this  section, 
the  minimum  mesh  size  for  any  trawl 
net.  except  midwater  trawl,  on  a  vessel 
or  used  by  a  vessel  fishing  under  a  DAS 
in  the  NE  multispecies  DAS  program  in 
the  GOM  Regulated  Mesh  Area  is  6-inch 
(15.24-cm)  diamond  mesh  or  6.5-inch 
{16.51-cm)  square  mesh,  applied 
throughout  the  body  and  extension  of 
the  net,  or  any  combination  thereof,  and 
6.5-inch  (16.51-cm)  diamond  mesh 
applied  to  the  first  50  meshes,  counting 
from  the  terminus  of  the  net,  for  vessel 
greater  than  45  ft  (13.7  m)  in  length 
overall,  and  applied  to  the  first  25 
meshes  for  vessels  45  ft  (13.7  m)  or  less 
in  length  overall,  or  6.5-inch  (16.51-cm) 
square  mesh  applied  to  the  first  100 
bars,  counting  from  the  terminus  of  the 
net,  for  vessels  greater  than  45  ft  (13.7 
m)  in  length  overall,  and  applied  to  the 
first  50  bars,  counting  from  the  terminus 
of  the  net,  for  vessels  45  ft  (13.7  m)  or 
less  in  length  overall,  provided  the 
vessel  complies  with  the  requirements 
of  paragraph  (j)(3)(v)  of  this  section. 
This  restriction  does  not  apply  to  nets 
or  pieces  of  nets  smaller  than  3  ft  (0.9 
m)  x  3  ft  (0.9  m),  (9  sq  ft  (0.81  sq  m}), 
or  to  vessels  that  have  not  been  issued 
a  NE  multispecies  permit  and  that  are 
fishing  exclusively  in  state  waters. 

(ii)  Vessels  using  Scottish  seine, 
midwater  trawl,  and  purse  seine.  Except 
as  provided  in  paragraphs  ())(3)(ii)  and 
(iv)  of  this  section,  the  minimum  mesh 
size  for  any  Scottish  seine,  midwater 
trawl,  or  purse  seine,  on  a  vessel  or  used 
by  a  vessel  fishing  under  a  DAS  in  the 
NE  multispecies  DAS  program  in  the 
GOM  Regulated  Mesh  Area  is  6-inch 
(15.24-cm)  diamond  mesh  or  6.5-inch 
(16.51-cm)  square  mesh  applied 
throughout  the  net,  or  any  combination 


thereof,  provided  the  vessel  complies 
with  the  requirements  of  paragraph 
(j)(3)(v)  of  this  section.  This  restriction 
does  not  apply  to  nets  or  pieces  of  nets 
smaller  than  3  ft  (0.9  m)  x  3  ft  (0.9  m), 
(9  sq  ft  (0.81  sq  m)),  or  to  vessels  that 
have  not  been  issued  a  NE  multispecies 
permit  and  that  are  fishing  exclusively 
in  state  waters. 

(iii)  Gillnet  vessels — (A)  Trip  gillnet 
vessels.  Except  as  provided  in 
paragraphs  (j)(3)(iii)  and  (iv)  of  this 
section,  for  vessels  that  obtain  an  annual 
designation  as  a  Trip  gillnet  vessel,  the 
minimum  mesh  size  for  any  sink  gillnet 
when  fishing  under  a  DAS  in  the  NE 
multispecies  DAS  program  in  the  GOM 
Regulated  Mesh  Area  is  6.5  inches 
(16.51  cm)  throughout  the  entire  net. 
This  restriction  does  not  apply  to  nets 
or  pieces  of  nets  smaller  than  3  ft  (0.9 
m)  x  3  ft  (0.9  m),  (9  sq  ft  (0.81  sq  m)), 
or  to  vessels  that  have  not  been  issued 
a  NE  multispecies  permit  and  that  are 
fishing  exclusively  in  state  waters. 

(B)  Day  gillnet  vessels.  Except  as 
provided  in  paragraphs  (j)(3)(iii)  and  (iv) 
of  this  section,  for  vessels  that  obtain  an 
annual  designation  as  a  Day  gillnet 
vessel,  the  minimum  mesh  size  for  any 
roundfish  gillnet  when  fishing  imder  a 
DAS  in  the  NE  multispecies  DAS 
program  in  the  GOM  Regulated  Mesh 
Area  is  6.5  inches  (16.51  cm)  throughout 
the  entire  net.  and  the  minimum  mesh 
size  for  any  flatfish  gillnet  when  fishing 
under  a  DAS  in  the  NE  multispecies 
DAS  program  in  the  GOM  Regulated 
Mesh  Area  is  7.0  inches  (17.78  cm) 
throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m) 
X  3  ft  (0.9  m),  (9  sq  ft  (0.81  sq  m)),  or 
to  vessels  that  have  not  been  issued  a 
NE  multispecies  permit  and  that  are 
fishing  exclusively  in  state  waters. 

(iv)  Other  restrictions  and 
exemptions.  Vessels  other  than  private 
recreational  vessels  are  prohibited  from 
fishing  in  the  GOM  or  GB  Regulated 


Mesh  Area,  except  if  fishing  with 
exempted  gear  (as  defined  under  this 
part)  or  under  the  exemptions  specified 
in  paragraphs  (e),  (j)(5)  through  (j)(7), 
(j)(9)  through  (j)(14),  (m),  (o),  and  (p)  of 
this  section;  or  if  fishing  under  a  P>JE 
multispecies  DAS;  or  if  fishing  under 
the  small  vessel  exemption  specified  in 
§  648.82(b)(3);  or  if  fishing  under  the 
scallop  state  waters  exemptions 
specified  in  §  648.54  and  paragraph 
(j){ll)  of  this  section;  if  fishing  under  a 
scallop  DAS  in  accordance  with 
paragraph  (h)  of  this  section,  or  if 
fishing  piu-suant  to  a  NE  multispecies 
open  access  Charter/Party  or  Handgear 
permit.  Any  gear  on  a  vessel,  or  used  by 
a  vessel,  in  this  area  must  be  authorized 
under  one  of  these  exemptions  or  must 
be  stowed  as  specified  in  §  648.23(b). 

(v)  Rockhopper  and  roller  gear 
restrictions.  For  all  trawl  vessels  fishing 
in  the  GOM/GB  Inshore  Restricted 
Roller  Gear  Area,  the  diameter  of  any 
part  of  the  trawl  footrope,  including 
discs,  rollers,  or  rockhoppers,  must  not 
exceed  12  inches  (30.48  cm).  The  GOM/ 
GB  Inshore  Restricted  Roller  Gear  Area 
is  defined  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

Inshore  Restricted  Roller  Gear 
Area 


Point 

N.  Lat. 

W.Long. 

GM1  

GM2  

GM3  

GM23  

GM24  

GM11  

42=00' 
42=00' 
42=00' 
42=00' 
43=00' 
43=00' 
43=30' 
43=00' 

V) 
(^) 

69=50' 
69=50' 
70=00' 

GM17  

70=00' 

GM18  

n 

^  Massachusetts  shoreline. 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay. 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 
*  Maine  shoreline. 

(vi)  Large-mesh  vessels.  When  fishing 
in  the  GOM  or  GB  Regiilated  Mesh  Area, 
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the  minimum  mesh  size  for  any  sink 
gillnet  on  a  vessel  or  used  by  a  vessel 
fishing  under  a  DAS  in  the  large-mesh 
DAS  program  specified  in  §  648.82(b)(6) 
and  (9)  is  7-inch  (17.78-cm)  diamond 
mesh  throughout  the  entire  net.  The 
minimum  mesh  size  for  any  trawl  net  on 
a  vessel  or  used  by  a  vessel  fishing 
under  a  DAS  in  the  large-mesh  DAS 
program  is  8-inch  (20.32-cm)  diamond 
mesh  throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m) 
X  3  ft  (0.9  m),  (9  sq  ft  (0.81  sq  m)),  or 
to  vessels  that  have  not  been  issued  a 
NE  multispecies  permit  and  that  are 
fishing  exclusively  in  state  waters. 

(4)  GB  Regulated  Mesh  Area  gear 
restrictions.  Except  as  provided  in 
paragraphs  (j)(3)(iv)  and  (j)(4)  of  this 
section,  and  unless  otherwise  restricted 
under  paragraph  (j)(3)(vi)  of  this  section, 
the  minimum  mesh  size  for  any  trawl 
net.  sink  gillnet.  Scottish  seine, 
midwater  trawl,  or  purse  seine  on  a 
vessel  or  used  by  a  vessel  fishing  under 
a  DAS  in  the  NE  multispecies  DAS 
program  in  the  GB  Regulated  Mesh  Area 
is  6-inch  (15.24-cm)  diamond  mesh  or 
6.5-inch  (16.51-cm)  square  mesh 
throughout  the  entire  net.  or  any 
combination  thereof,  provided  the 
vessel  complies  with  the  requirements 
of  paragraph  (j)(3)(v)  of  this  section. 
This  restriction  does  not  apply  to  nets 
or  pieces  of  nets  smaller  than  3  ft  (0.9 
m)  X  3  ft  (0.9  m).  (9  sq  ft  (0.81  sq  m)). 

or  to  vessels  that  have  not  been  issued 
a  NE  multispecies  permit  and  that  are 
fishing  exclusively  in  state  waters. 

(5)  Small  Mesh  Northern  Shrimp 
Fishery  Exemption  Area.  Vessels  subject 
to  the  minimum  mesh  size  restrictions 
specified  in  this  paragraph  (j)  may  fish 
for,  harvest,  possess,  or  land  northern 
shrimp  in  the  Small  Mesh  Northern 
Shrimp  Fisher>'  Exemption  Area  with 
nets  with  a  mesh  size  smaller  than  the 
minimum  size  specified,  if  the  vessel 
complies  with  the  requirements  of 
paragraphs  (j)(5)(i)  through  (iii)  of  this 
section.  The  Small  Mesh  Northern 
Shrimp  Fishery  Exemption  Area  is 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated 
(copies  of  a  map  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request): 

Small  Mesh  Northern  Shrimp 
Fishery  Exemption  Area 


Small  Mesh  Northern  Shrimp  Fish- 
ery Exemption  Area— Continued 


Point 

N.  Lat. 

W  Long. 

SMI    

41^35' 

70  00' 

SM2  

4r35' 

69^40' 

SMS  

42°49.5' 

69^40' 

SM4  

43^12' 

69^00' 

SMS  

43'41' 

68^00' 

Point 


N,  Lat. 


W  Long. 


G2 

G1 


43  58' 

V) 


67°22' 

V) 


'  Northward  along  the  irregular  US  -Canada 
maritime  boundary  to  the  shoreline. 

(i)  Restrictions  on  fishing  for. 
possessing,  or  landing  fish  other  than 
shrimp.  (A)  Through  April  30,  2003.  an 
owner  or  operator  of  a  vessel  fishing  in 
the  northern  shrimp  fishery  described  in 
this  section  under  this  exemption  may 
not  fish  for,  possess  on  board,  or  land 
anv  species  of  fish  other  than  shrimp, 
except  for  the  following,  with  the 
restrictions  noted,  as  allowable 
incidental  species:  Longhorn  sculpin; 
combined  silver  hake  and  offshore 
hake — up  to  an  amount  equal  to  the 
total  weight  of  shrimp  possessed  on 
board  or  landed,  not  to  exceed  3,500  lb 
(1.588  kg):  and  American  lobster— up  to 
10  percent,  by  weight,  of  all  other 
species  on  board  or  200  lobsters, 
whichever  is  less,  unless  otherwise 
restricted  by  landing  limits  specified  in 
§  697,17  of  this  chapter.  Silver  hake  and 
offshore  hake  on  board  a  vessel  subject 
to  this  possession  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(B)  Beginning  May  1.  2003,  an  owner 
or  operator  of  a  vessel  fishing  for 
northern  shrimp  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  shrimp,  except  for  the 
following,  with  the  restrictions  noted,  as 
allowable  incidental  species;  Longhorn 
sculpin;  combined  silver  hake  and 
offshore  hake— up  to  100  lb  (45.36  kg); 
and  American  lobster— up  to  10  percent, 
by  weight,  of  all  other  species  on  board 
or  200  lobsters,  whichever  is  less,  unless 
otherwise  restricted  by  landing  limits 
specified  in  §697,17  of  this  chapter. 

(ii)  Requirement  to  use  a  finfish 
excluder  device  (FED).  A  vessel  must 
have  a  rigid  or  semi-rigid  grate 
consisting  of  parallel  bars  of  not  more 
than  1-inch  (2.54-cm)  spacing  that 
excludes  all  fish  and  other  objects, 
except  those  that  are  small  enough  to 
pass  between  its  bars  into  the  codend  of 
the  trawl,  secured  in  the  trawl,  forward 
of  the  codend.  in  such  a  manner  that  it 
precludes  the  passage  of  fish  or  other 
objects  into  the  codend  without  the  fish 
or  objects  having  to  first  pass  between 
the  bars  of  the  grate,  in  any  net  with 
mesh  smaller  than  the  minimum  size 
specified  in  paragraphs  (i)(3)  and  (4)  of 
this  section.  The  net  must  have  an  outlet 
or  hole  to  allow  fish  or  other  objects  that 
are  too  large  to  pass  between  the  bars  of 


the  grate  to  exit  the  net.  The  aftermost 
edge  of  this  outlet  or  hole  must  be  at 
least  as  wide  as  the  grate  at  the  point  of 
attachment  The  outlet  or  hole  must 
extend  forward  from  the  grate  toward- 
the  mouth  of  the  net.  A  funnel  of  net 
material  is  allowed  in  the  lengthening 
piece  of  the  net  forward  of  the  grate  to 
direct  catch  towards  the  grate.  (Copies 
of  a  schematic  example  of  a  properly 
configured  and  installed  FED  are 
available  from  the  Regional 
Administrator  upon  request.) 

(iii)  Time  restrictions.  A  vessel  may 
only  fish  under  this  exemption  during 
the  northern  shrimp  season,  as 
established  by  the  Commission  and 
announced  in  the  Commission's  letter  to 
participants. 

(6)  Cultivator  Shoal  Whiting  Fishery 
Exemption  Area.  Vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraphs  (j)(3)  and  (4)  of 
this  section  may  fish  with,  use.  or 
possess  nets  in  the  Cultivator  Shoal 
Whiting  Fishery  Exemption  Area  with  a 
mesh  size  smaller  than  the  minimum 
size  specified,  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (j)(6)(i)  of  this  section.  The 
Cultivator  Shoal  Whiting  Fisher\- 
Exemption  Area  (copies  of  a  map 
depicting  the  area  are  available  from  the 
Regional  Administrator  upon  request)  is 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated; 

Cultivator  Shoal  Whiting  Fishery 
Exemption  Area 


Point 

N  Lat. 

W  Long 

CI   

42°10' 

'  68M0' 

02  

41^30' 

68  41' 

CI4  

41=30' 

68  30' 

C3  

4ri2.8' 

68  30' 

C4    :. 

4r05' 

68  20' 

C5  

41-55' 

67  40' 

CI  

42  10' 

68  10' 

(i)  Requirements.  (A)  A  vessel  fishing 
in  the  Cultivator  Shoal  Whiting  Fishery 
Exemption  Area  under  this  exemption 
must  have  a  valid  letter  uf  authorization 
issued  by  the  Regional  Administrator  on 

board. 

(B)  Through  April  30.  2003.  an  owner 
or  operator  of  a  vessel  fishing  in  this 
area  may  not  fish  for,  possess  on  board, 
or  land  any  species  of  fish  other  than 
whiting  and  offshore  hake  combined— 
up  to  a  maximum  of  30.000  lb  (1 3,608 
kg),  except  for  the  following,  with  the 
restrictions  noted,  as  allowable 
incidental  species;  Herring;  longhorn 
sculpin;  squid:  butterfish:  Atlantic 
mackerel;  dogfish,  and  red  hake— up  to 
10  percent  each,  by  weight,  of  all  other 
species  on  board:  monkfish  and 
monkfish  parts- up  to  10  percent,  by 
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weight,  of  all  other  species  on  board  or 
up  to  50  lb  (23  kg)  tail-weight/166  lb  (75 
kg)  whole- weight  of  monkfish  per  trip, 
as  specified  in  §  648.94(c)(4).  whichever 
is  less:  and  American  lobster — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less,  unless  otherwise  restricted  by 
landing  limits  specified  in  §697.17  of 
this  chapter. 

(C)  Beginning  May  1.  2003.  an  owner 
or  operator  of  a  vessel  fishing  in  this 
area  is  subject  to  the  mesh  size 
restrictions  specified  in  paragraph 
(j)(6)(i)(D)  of  this  section  and  may  not 
fish  for.  possess  on  board,  or  land  any 
species  of  fish  other  than  whiting  and 
offshore  hake  combined — up  to  a 
maximum  of  10.000  lb  (4,536  kg),  except 
for  the  allowable  incidental  species 
listed  in  paragraph  (j)(6)(i)(B)  of  this 
section. 

(D)  Counting  from  the  terminus  of  the 
net.  all  nets  must  have  a  minimum  mesh 
size  of  3-inch  (7.62-cm)  square  or 
diamond  mesh  applied  to  the  first  100 
meshes  (200  bars  in  the  case  of  square 
mesh)  for  vessels  greater  than  60  ft 
(18.28  m)  in  length  applied  to  and  the 
first  50  meshes  (100  bars  in  the  case  of 
square  mesh)  for  vessels  less  than  or 
equal  to  60  ft  (18.28  m)  in  length. 

(E)  Fishing  is  confined  to  a  season  of 
June  15  through  September  30.  unless 
otherwise  specified  by  notification  in 
the  Federal  Register. 

(F)  When  transiting  through  the  GOM 
or  GB  Regulated  Mesh  Areas  specified 
under  paragraphs  (j)(l)  and  (2)  of  this 
section,  any  nets  with  a  mesh  size 
smaller  than  the  minimum  mesh 
specified  in  paragraphs  (j)(3)  or  (4)  of 
this  section  must  be  stowed  in 
accordance  with  one  of  the  methods 
specified  in  §  648.23(b).  unless  the 
vessel  is  fishing  for  small-mesh 
multispecies  under  another  exempted 
fishery  specified  in  this  paragraph  (j). 

(G)  A  vessel  fishing  in  the  Cultivator 
Shoal  Whiting  Fishery  Exemption  Area 
may  fish  for  small-mesh  multispecies  in 
exempted  fisheries  outside  of  the 
Cultivator  Shoal  Whiting  Fisher>' 
Exemption  Area,  provided  that  the 
vessel  complies  with  the  requirements 
specified  in  this  paragraph  (j)(6)(i)  for 
the  entire  trip. 

(ii)  Sea  sampling.  The  Regional 
Administrator  shall  conduct  periodic 
sea  sampling  to  determine  if  there  is  a 
need  to  change  the  area  or  season 
designation,  and  to  evaluate  the  bycatch 
of  regulated  species,  especially 
haddock. 

(iii)  Annual  review.  The  NEFMC  shall 
conduct  an  annual  review  of  data  to 
determine  if  there  are  any  changes  in 
area  or  season  designation  necessary, 
and  to  make  appropriate 


recommendations  to  the  Regional 
Administrator  following  the  procedures 
specified  in  §  648.90. 

(7)  Transiting,  (i)  Vessels  fishing  in 
the  Small  Mesh  Northern  Shrimp 
Fishery  or  the  Small  Mesh  Area  1 /Small 
Mesh  Area  2  fisherv',  as  specified  in 
paragraphs  (j)(5)  and  (9)  of  this  section, 
may  transit  through  the  Small  Mesh 
Northern  Shrimp  Fishery  Exemption 
Area  as  specified  in  paragraph  {a)(5)  of 
this  section  with  nets  of  mesh  size 
smaller  than  the  minimum  mesh  size 
specified  in  paragraphs  (j)(3)  or  (4)  of 
this  section,  provided  that  the  nets  are 
stowed  and  not  available  for  immediate 
use  in  accordance  with  one  of  the 
methods  specified  in  §648. 23(b). 

(ii)  Vessels  subject  to  the  minimum 
mesh  size  restrictions  specified  in 
paragraphs  (j)(3)  or  (4)  of  this  section 
may  transit  through  the  Small  Mesh 
Northern  Shrimp  Fishery  Exemption 
Area  defined  in  paragraph  (j)(5)  of  this 
section  with  nets  on  board  with  a  mesh 
size  smaller  than  the  minimum  size 
specified,  provided  that  the  nets  are 
stowed  in  accordance  with  one  of  the 
methods  specified  in  §  648.23(b).  and 
provided  the  vessel  has  no  fish  on 
board. 

(iii)  Vessels  subject  to  the  minimum 
mesh  size  restrictions  specified  in 
paragraphs  (j)(3)  or  (4)  of  this  section 
may  transit  through  the  GOM  and  GB 
Regulated  Mesh  Areas  defined  in 
paragraphs  (j)(l)  and  (2)  of  this  section 
with  nets  on  board  with  a  mesh  size 
smaller  than  the  minimum  mesh  size 
specified  and  with  small  mesh 
exempted  species  on  board,  provided 
that  the  following  conditions  are  met: 

(A)  All  nets  with  a  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraphs  (j)(3)  or  (4)  of  this  section 
are  stowed  in  accordance  with  one  of 
the  methods  specified  in  §  648.23(b). 

(B)  A  letter  of  authorization  issued  by 
the  Regional  Administrator  is  on  board. 

(C)  Vessels  do  not  fish  for,  possess  on 
board,  or  land  any  fish,  except  when 
fishing  in  the  areas  specified  in 
paragraphs  (j)(6).  (j)(10),  (j)(15),  (b),  and 
(c)  of  this  section.  Vessels  may  retain 
exempted  small  mesh  species  as 
provided  in  paragraphs  (j)(6)(i), 
(j)(10)(i),  (j)(15)(i).  (b)(3).  and  (c)(3)  of 
this  section. 

(8)  Addition  or  deletion  of 
exemptions — (i)  Species — (A)  Regulated 
multispecies.  An  exemption  may  be 
added  in  an  existing  fishery  for  which 
there  are  sufficient  data  or  information 
to  ascertain  the  amount  of  regulated 
species  bycatch.  if  the  Regional 
Administrator,  after  consultation  with 
the  NEFMC,  determines  that  the 
percentage  of  regulated  species  caught 
as  bycatch  is,  or  can  be  reduced  to,  less 


than  5  percent,  by  weight,  of  total  catch 
and  that  such  exemption  will  not 
jeopardize  fishing  mortality  objectives. 
In  determining  whether  exempting  a 
fishery  may  jeopardize  meeting  fishing 
mortality  objectives,  the  Regional 
Administrator  may  take  into 
consideration  various  factors  including, 
but  not  limited  to,  juvenile  mortality.  A 
fishery  can  be  defined,  restricted,  or 
allowed  by  area,  gear,  season,  or  other 
means  determined  to  be  appropriate  to 
reduce  bycatch  of  regulated  species.  An 
existing  exemption  may  be  deleted  or 
modified  if  the  Regional  Administrator 
determines  that  the  catch  of  regulated 
species  is  equal  to  or  greater  than  5 
percent,  by  weight,  of  total  catch,  or  that 
continuing  the  exemption  may 
jeopardize  meeting  fishing  mortality 
objectives.  Notification  of  additions, 
deletions  or  modifications  are  made 
through  issuance  of  a  rule  in  the  Federal 
Register. 

(B)  Small-mesh  multispecies. 
Beginning  May  1,  2003,  an  exemption 
may  be  added  in  an  existing  fishery  for 
which  there  are  sufficient  data  or 
information  to  ascertain  the  amount  of 
small-mesh  multispecies  bycatch,  if  the 
Regional  Administrator,  after 
consultation  with  the  NEFMC, 
determines  that  the  percentage  of  small- 
mesh  multispecies  caught  as  bycatch  is, 
or  can  be  reduced  to,  less  than  10 
percent,  by  weight,  of  total  catch  and 
that  such  exemption  will  not  jeopardize 
fishing  mortality  objectives.  In 
determining  whether  exempting  a 
fishery  may  jeopardize  meeting  fishing 
mortality  objectives,  the  Regional 
Administrator  may  take  into 
consideration  various  factors  including, 
but  not  limited  to,  juvenile  mortality.  A 
fishery  can  be  defined,  restricted,  or 
allowed  by  area,  gear,  season,  or  other 
means  determined  to  be  appropriate  to 
reduce  bycatch  of  small-mesh 
multispecies.  An  existing  exemption 
may  be  deleted  or  modified  if  the 
Regional  Administrator  determines  that 
the  catch  of  regulated  species  is  equal  to 
or  greater  than  10  percent,  by  weight,  of 
total  catch,  or  that  continuing  the 
exemption  may  jeopardize  meeting 
fishing  mortality  objectives.  Notification 
of  additions,  deletions,  or  modifications 
are  made  through  issuance  of  a  rule  in 
the  Federal  Register. 

(ii)  The  NEFMC  may  recommend  to 
the  Regional  Administrator,  through  the 
framework  procedure  specified  in 
§  648.90(b],  additions  or  deletions  to 
exemptions  for  fisheries,  either  existing 
or  proposed,  for  which  there  may  be 
insufficient  data  or  information  for  the 
Regional  Administrator  to  determine, 
without  public  comment,  percentage 
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catch  of  regulated  species  or  small-mesh 
multispecies. 

(iii)  The  Regional  Administrator  may, 
using  the  process  described  in  either 
paragraph  ())(8Ki)  or  (ii)  of  this  section, 
authorize  an  exemption  for  a  white  hake 
fishen-  by  vessels  using  regulated  mesh 
or  hook  gear.  Determination  of  the 
percentage  of  regulated  species  caught 
in  such  fishen.'  shall  not  include  white 

hake. 

(iv)  Bvcatch  in  exempted  fisheries 
authorized  under  this  paragraph  (j](8) 
are  subject,  at  minimum,  to  the 
following  restrictions: 

(A)  With  the  exception  of  fisheries 
authorized  under  paragraph  (j)(8)(iii)  of 
this  section,  a  prohibition  on  the 
possession  of  regulated  species. 

(B)  A  limit  on  the  possession  of 
monkfish  or  monkfish  parts  of  10 
percent,  by  weight,  of  all  other  species 
on  board  or  as  specified  bv 
§648.94(c)(3),  (4).(5)or(6).  as 
applicable,  whichever  is  less. 

(C)  A  limit  on  the  possession  of 
lobsters  of  10  percent,  by  weight,  of  all 
other  species  on  board  or  200  lobsters, 
whichever  is  less. 

(D)  A  limit  on  the  possession  of  skate 
or  skate  parts  in  the  Southern  New- 
England  regulated  mesh  area  described 
in  paragraph  (b)  of  this  section  of  10 
percent,  by  weight,  of  all  other  species 
on  board. 

(9)  Small  Mesh  Area  1 /Small  Mesh 
Area  2 — (i)  Description.  (A)  Unless 
otherwise  prohibited  in  §  648.81 . 
through  April  30,  2003,  a  vessel  subject 
to  the  minimum  mesh  size  restrictions 
specified  in  paragraphs  {j)(3)  or  (4)  of 
this  section  may  fish  with  or  possess 
nets  with  a  mesh  size  smaller  than  the 
minimum  size,  provided  the  vessel 
complies  with  the  requirements  of 
paragraphs  (j)(5)(ii)  or  (jK9)(ii)  of  this 
section  and  §  648.86(d)  from  July  15 
through  November  15,  when  fishing  in 
Small-mesh  Area  1 ,  and  from  ]anuar>-  1 
through  June  30,  when  fishing  in  Small- 
mesh  Area  2.  An  owner  or  operator  of 
any  vessel  may  not  fish  for,  possess  on 
board,  or  land  any  species  of  fish  other 
than:  Silver  hake  and  offshore  hake — up 
to  the  amounts  specified  in  §  648.86(d); 
butterfish:  dogfish:  herring;  Atlantic 
mackerel:  ocean  pout;  scup;  squid:  and 
red  hake;  except  for  the  following 
allowable  incidental  species  (bycatch  as 
the  term  is  used  elsewhere  in  this  part) 
with  the  restrictions  noted:  Longhom 
sculpin;  monkfish  and  monkfish  parts— 
up  to  10  percent,  by  weight,  of  all  other 
species  on  board  or  up  to  50  lb  (23  kg) 
tail-weight/166  lb  (75  kg)  whole-weight 
of  monkfish  per  trip,  as  specified  in 
§  648.94(c)(4),  whichever  is  less;  and 
American  lobster— up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 


200  lobsters,  whichever  is  less,  unless 
otherwise  restricted  by  landing  limits 
specified  in  §  697.17  of  this  chapter. 
(B)  Unless  otherwise  prohibited  in 
§648.81.  beginning  May  1.  2003,  in 
addition  to  the  requirements  specified 
in  paragraph  (j)(9)(i)(x'\)  of  this  section, 
nets  may  not  have  a  mesh  size  of  less 
than  3-inch  (7.62-cm)  square  or 
diamond  mesh  counting  the  first  100 
meshes  (200  bars  in  the  case  of  square 
mesh)  from  the  terminus  of  the  net  for 
vessels  greater  than  60  ft  (18.28  m)  in 
length  and  counting  the  first  50  meshes 
(100  bars  in  the  case  of  square  mesh) 
from  the  terminus  of  the  net  for  vessels 
less  than  or  equal  to  60  ft  (18.28  m)  in 
length.  An  owner  or  operator  of  any 
vessel  may  not  fish  for.  possess  on 
board,  or  land  any  species  of  fish  other 
than:  Silver  hake  and  offshore  hake — up 
to  10.000  lb  (4.536  kg);  butterfish; 
dogfish:  herring;  Atlantic  mackerel; 
ocean  pout;  scup:  squid:  and  red  hake: 
except  for  the  following  allowable 
incidental  species  (bycatch.  as  the  term 
is  used  elsewhere  in  this  part)  with  the 
restrictions  noted:  Longhom  sculpin; 
monkfish  and  monkfish  parts— up  to  10 
percent,  bv  weight,  of  all  other  species 
on  board  or  up  to  50  lb  (23  kg)  tail- 
weight/166  lb  (75  kg)  whole-weight  of 
monkfish  per  trip,  as  specified  in 
§  648.94(c)(4).  whichever  is  less:  and 
American  lobster — up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
200  lobsters,  whichever  is  less,  unless 
otherwise  restricted  by  landing  limits 
specified  in  §697.17  of  this  chapter. 

(C)  Small-mesh  areas  1  and  2  are 
defined  by  straight  lines  connecting  the 
following  points  in  the  order  stated 
(copies  of  a  chart  depicting  these  areas 
are  available  from  the  Regional 
Administrator  upon  request  [see  Table  1 
to  §  600.502  of  this  chapter)): 

Small  Mesh  Area  I 


Small-Mesh  Area  2— Continued 


Point 


N  Lat 


W.  Long 


Point 

N  Lat 

W.  Long 

SMI    

43  03' 

70=27' 

SM2   

42°57' 

70=22' 

SM3  

42=47' 

70°32' 

SM4  

42=45' 

70=29' 

SM5   

42^43' 

70=32' 

SM6  

42=44' 

70=39' 

SM7  

42=49' 

70=43' 

SM8   

42  50' 

70=41' 

SM9  

42=53' 

70=43' 

SM10  

42=55' 
42=59' 
43  03' 

70°40' 

SM11    

70=32' 

SMI    

70''27' 

Sw 

\LL-MESH  AR£ 

IA2 

Point 

N.  Lat. 

W  Long 

SM13  

,  43=05.6' 

6955.0' 

SM14  

'  43°10.1' 

69=43.3' 

SM15  i  42=495'  69=400' 

SM16  j  42  41  5  69  40  0' 

SM17   1  42  36  6'  69  55  0' 

SMI 3 43  05  6'  69  55  0' 

(ii)  Raised  footrope  trawl.  Vessels 
fishing  with  trawl  gear  must  configure  it 
in  such  a  way  that,  when  towed,  the 
gear  is  not  in  contact  with  the  ocean 
bottom.  Vessels  are  presumed  to  be 
fishing  in  such  a  manner  if  their  trawl 
gear  is  designed  as  specified  in 
paragraphs  (j)(9)(ii)(A)  through  (D)  of 
this  section  and  is  towed  so  that  it  does 
not  come  into  contact  with  the  ocean 
bottom: 

(A)  Eight-inch  (20,3-cm)  diameter 
floats  must  be  attached  to  the  entire 
length  of  the  headrope  with  a  maximum 
spacing  of  4  ft  (121.9  cm)  between 
finats: 

(B)  The  ground  gear  must  all  be  bare 
wire  not  larger  than  '  --inch  (1.2-cm)  for 
the  top  leg.  not  larger  than  ''  H-inch  (1.6- 
cm)  for  the  bottom  leg.  and  not  larger 
than  *  4-inch  (1 .9-cm)  for  the  ground 
cables.  The  top  and  bottom  legs  must  be 
equal  in  length,  with  no  extensions,  The 
total  length  of  ground  cables  and  legs 
must  not  be  greater  than  40  fathoms 
from  the  doors  to  wingends. 

(C)  The  footrope  must  be  longer  than 
the  length  of  the  headrope,  but  not  more 
than  20  ft  (6,1  m)  longer  than  the  length 
of  the  headrope.  The  footrope  must  be 
rigged  so  that  it  does  not  contact  the 
ocean  bottom  while  fishing, 

(D)  The  raised  footrope  trawl  may  be 
used  with  or  without  a  chain  sweep.  If 
used  without  a  chain  sweep,  the  drop 
chains  must  be  a  maximum  of  '  H-inch 
(0.95-cm)  diameter  bare  chain  and  must 
be  hung  from  the  center  of  the  footrope 
and  each  corner  (the  quarter,  or  the 
junction  of  the  bottom  wing  to  the  belly 
at  the  footrope).  Drop  chains  must  be 
hung  at  inter\als  of  8  ft  (2,4  m)  along  the 
footrope  from  the  corners  to  the  wing 
ends.  If  used  with  a  chain  sweep,  the 
sweep  must  be  rigged  so  it  is  behind  and 
below  the  footrope.  and  the  footrope  is 
off  the  bottom.  This  is  accomplished  by 
having  the  sweep  longer  than  the 
footrope  and  having  long  drop  chains 
attaching  the  sweep  to  the  footrope  at 
regular  intervals.  The  forward  end  of  the 
sweep  and  footrope  must  be  connected 
to  the  bottom  leg  at  the  same  point.  This 
attachment,  in  conjunction  with  the 
headrope  flotation,  keeps  the  footrope 
off  the  bottom.  The  sweep  ^nd  its 
rigging,  including  drop  chains,  must  be 
made  entirely  of  bare  chain  with  a 
maximum  diameter  of  ''  ■,•.  inches  (0,8 
cm).  No  wrapping  or  cookies  are 
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allowed  on  the  drop  chains  or  sweep. 
The  total  length  of  the  sweep  must  be 
at  least  7  ft  (2.1  m)  longer  than  the  total 
length  of  the  footrope,  or  3.5  ft  (1.1  m) 
longer  on  each  side.  Drop  chains  must 
connect  the  footrope  to  the  sweep  chain, 
and  the  length  of  each  drop  chain  must 
be  at  least  42  inches  (106.7  cm).  One 
drop  chain  must  be  hung  from  the 
center  of  the  footrope  to  the  center  of 
the  sweep,  and  one  drop  chain  must  be 
hung  ft'om  each  comer.  The  attachment 
points  of  each  drop  chain  on  the  sweep 
and  the  footrope  must  be  the  same 
distance  from  the  center  drop  chain 
attachments.  Drop  chains  must  be  hung 
at  intervals  of  8  ft  (2.4  m)  from  the 
comers  toward  the  wing  ends.  The 
distance  of  the  drop  chain  that  is  nearest 
the  wing  end  to  the  end  of  the  footrope 
may  differ  from  net  to  net.  However,  the 
sweep  must  be  at  least  3.5  ft  (1.1  m) 
longer  than  the  footrope  between  the 
drop  chain  closest  to  the  wing  ends  and 
the  end  of  the  sweep  that  attaches  to  the 
wing  end. 

(10)  Nantucket  Shoals  dogfish  fishery- 
exemption  area.  Vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraphs  (j)(3)  or  (4)  of 
this  section  may  fish  with,  use,  or 
possess  nets  of  mesh  smaller  than  the 
minimum  size  specified  in  the 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area,  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (j)(10)(i)  of  this  section.  The 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area  (copies  of  a  map 
depicting  this  area  are  available  ft-om 
the  Regional  Administrator  upon 
request)  is  defined  by  straight  lines 
connecting  the  following  pouUsin  the 
order  stated:  ^ 

Nantucket  Shoals  Dogfish 
Exemption  Area 


Point 

N  Lat. 

W  Long. 

NS1  

4r45' 

70°00' 

NS2  

41=45' 

69°20' 

NS3  

41-30' 

69^20' 

CL1   

41  =30' 

69^23' 

NS5  

41  -26.5' 

69°20' 

NS6  

40^50' 

69°20' 

NS7  

40=50' 

70^00' 

NS1  

4r45' 

70  00' 

(i)  Requirements.  (A)  A  vessel  fishing 
in  the  Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area  under  the  exemption 
must  have  on  board  a  letter  of 
authorization  issued  by  the  Regional 
Administrator  and  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  dogfish,  except  as 
provided  under  paragraph  (j)(10)(i)(D)  of 
this  section. 


(B)  Fishing  is  confined  to  June  1 
through  October  15. 

(C)  When  transiting  the  GOM  or  GB 
Regulated  Mesh  Areas,  specified  under 
paragraph  (a)  of  this  section,  any  nets 
with  a  mesh  size  smaller  than  the 
minimum  mesh  size  specified  in 
paragraph  (a)  of  this  section  must  be 
stowed  and  unavailable  for  immediate 
use  in  accordance  with  §  648.23(b). 

{D)(I)  Through  April  30,  2003.  the 
following  species  may  be  retained,  with 
the  restrictions  noted,  as  allowable 
incidental  species  in  the  Nantucket 
Shoals  Dogfish  Fishery  Exemption  Area: 
Longhorn  sculpin:  silver  hake — up  to 
200  lb  (90.72  kg);  monkiish  and 
monkfish  parts — up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
up  to  50  lb  (23  kg)  tail-weight/166  lb  (75 
kg)  whole-weight  of  monkfish  per  trip, 
as  specified  in  §  648.94(c)(4),  whichever 
is  less;  American  lobster — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less,  unless  otherwise  restricted  by 
landing  limits  specified  in  §697.17  of 
this  chapter;  and  skate  or  skate  parts — 
up  to  10  percent,  by  weight,  of  all  other 
species  on  board. 

(2)  Beginning  May  1,  2003,  all  nets 
must  comply  with  a  minimum  mesh 
size  of  3-inch  (7.62-cm)  square  or 
diamond  mesh,  counting  the  first  100 
meshes  (200  bars  in  the  case  of  square 
mesh)  from  the  terminus  of  the  net  for 
vessels  greater  than  60  ft  (18.28  m)  in 
length  and  counting  the  first  50  meshes 
(100  bars  in  the  case  of  square  mesh) 
from  the  terminus  of  the  net  for  vessels 
less  than  or  equal  to  60  ft  (18.28  m)  in 
length.  Vessels  may  retain  the  allowable 
incidental  species  listed  in  paragraph 
(j)(10)(i)(D)(l)  of  this  section. 

(E)  A  vessel  fishing  in  the  Nantucket 
Shoals  Dogfish  Fishery  Exemption  Area 
under  the  exemption  must  comply  with 
any  additional  gear  restrictions 
specified  in  the  letter  of  authorization 
issued  by  the  Regional  Administrator. 

(ii)  Sea  sampling.  The  Regional 
Administrator  may  conduct  periodic  sea 
sampling  to  determine  if  there  is  a  need 
to  change  the  area  or  season 
designation,  and  to  evaluate  the  bycatch 
of  regulated  species. 

(11)  Scallop  Dredge  Fishery 
Exemption  within  the  Gulf  of  Maine 
(COM)  Small  Mesh  Northern  Shrimp 
Fishery  Exemption  Area.  Unless 
otherwise  prohibited  in  §648.81,  vessels 
with  a  limited  access  scallop  permit  that 
have  declared  out  of  the  DAS  program 
as  specified  in  §  648.10,  or  that  have 
used  up  their  DAS  allocations,  and 
vessels  issued  a  general  scallop  permit, 
may  fish  in  the  GOM  Small  Mesh 
Northern  Shrimp  Fishery  Exemption 
Area  when  not  under  a  NE  multispecies 


DAS,  providing  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (j)(ll)(i)  of  this  section.  The 
GOM  Scallop  Dredge  Fishery  Exemption 
Area  is  the  same  as  the  area  defined  in 
paragraph  (j)(5)  of  this  section  and 
designated  as  the  Small  Mesh  Northern 
Shrimp  Fishery  Exemption  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
in  the  GOM  Scallop  Dredge  Fishery 
Exemption  Area  specified  in  paragraph 
(j)(ll)  of  this  section  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  Atlantic  sea  scallops. 

(B)  The  combined  dredge  width  in  use 
by  or  in  possession  on  board  vessels 
fishing  in  the  GOM  Scallop  Dredge 
Fishery  Exemption  Area  shall  not 
exceed  10.5  ft  (3.2  m),  measured  at  the 
widest  point  in  the  bail  of  the  dredge. 

(C)  The  exemption  does  not  apply  to 
the  Western  GOM  Area  Closure 
specified  in  §  648. 81(u). 

(ii)  [Reserved] 

(12)  Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area.  A 
vessel  may  fish  with  a  dredge  in  the 
Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area, 
provided  that  any  dredge  on  board  the 
vessel  does  not  exceed  8  ft  (2.44  m), 
measured  at  the  widest  point  in  the  bail 
of  the  dredge,  and  the  vessel  does  not 
fish  for,  harvest,  possess,  or  land  any 
species  of  fish  other  than  mussels  and 
sea  urchins.  The  area  coordinates  of  the 
Nantucket  Shoals  Mussel  and  Sea 
Urchin  Dredge  Exemption  Area  are  the 
same  coordinates  as  those  of  the 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area  specified  under 
paragraph  (j)(10)  of  this  section. 

(13)  GOM/GB  Monkfish  Gillnet 
Exemption.  Unless  otherwise  prohibited 
in  §  648.81,  a  vessel  may  fish  with 
gillnets  in  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 
Area  when  not  imder  a  NE  multispecies 
DAS  if  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(j)(13)(i)  of  this  section.  The  GOM/GB 
Dogfish  and  Monkfish  Gillnet  Fishery 
Exemption  Area  is  defined  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 


N.  Lat. 

W.  Long. 

41°35'  

42°49  5'  

70°00' 
70°00' 

42=49.5'  

69=40' 

43^12'  

69°00' 

(M   

69=00' 

^  Due  north  to  Maine  shoreline. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  monkfish,  or  lobsters  in 
an  amount  not  to  exceed  10  percent  by 
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weight  of  the  total  catch  on  board,  or 
200  lobsters,  whichever  is  less. 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  10-inch  (25.4-cm)  diamond 
mesh  throughout  the  net. 

(C)  Fishing  is  confined  to  July  1 
through  September  14. 

(ii)TReser\'ed| 

(14)  GOM/GB  Dogfish  Gillnet 
Exemption.  Unless  otherwise  prohibited 
in  §  648.81.  a  vessel  may  fish  with 
gillnets  in  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fishery  Exemption 
Area  when  not  under  a  NE  multispecies 
DAS  if  the  vessel  complies  with  the 
requirements  specified  in  paragraph 
(j)(14)(i)  of  this  section.  The  area 
coordinates  of  the  GOM/GB  Dogfish  and 
Monkfish  Gillnet  Fisher>'  Exemption 
Area  are  specified  in  paragraph  (i)(13)  of 
this  section. 

(i)  Requirements.  [A]  A  vessel  fishing 
under  this  exemption  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than  dogfish,  or  lobsters  in  an 
amount  not  to  exceed  10  percent  by 
weight  of  the  total  catch  on  board,  or 
200  lobsters,  whichever  is  less. 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  6.5-inch  (16.5-cm) 
diamond  mesh  throughout  the  net. 

(C)  Fishing  is  confined  to  July  1 
through  August  31. 

(ii)  [Reserved] 

(15)  Raised  Footrope  Traiv]  Exempted 
Whiting  Fishery.  Vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraphs  (j)(3)  or  (4)  of 
this  section  may  fish  with,  use,  or 
possess  nets  in  the  Raised  Footrope 
Trawl  Whiting  Fishery  area  with  a  mesh 
size  smaller  than  the  minimum  size 
specified,  if  the  vessel  complies  with 
the  requirements  specified  in  paragraph 
(j)(15)(i)  of  this  section.  The  Raised 
Footrope  Trawl  Whiting  Fishery  area 
(copies  of  a  map  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 

Raised  Footrope  Trawl  Whiting 
Fishery  Exemption 


Point 

N.  Lat. 

W.  Long. 

RF  1       

42=01 .9' 

4r  59.45' 

42=07.85' 

42^5.05' 

42=08.35' 

42-04.75' 

42=01 .9' 

70^4.7' 

RF  2     

70^"23.65' 

RF  3    

70°30.1' 

RF4   

70=08.8' 

RF  5   

70-04.05' 

RF  6    

70°  16.95' 

RF  1          

70=14.7' 

(i)  Requirements.  (A)  A  vessel  fishing 
in  the  Raised  Footrope  Trawl  Whiting 
Fisher>'  under  this  exemption  must  have 
on  board  a  valid  letter  of  authorization 
issued  by  the  Regional  Administrator. 


To  obtain  a  letter  of  authorization, 
vessel  owneits  must  write  to  or  call 
during  normal  business  hours  the 
Northeast  Region  Permit  Office  and 
provide  the  vessel  name,  owner  name, 
permit  number,  and  the  desired  period 
of  time  that  the  vessel  will  be  enrolled 
Since  letters  of  authorization  are 
effective  the  day  after  they  are 
requested,  vessel  owners  should  allow 
appropriate  processing  and  mailing 
time.  To  withdraw  from  a  category, 
vessel  owners  must  write  to  or  call  the 
Northeast  Region  Permit  Office. 
Withdrawals  are  effective  the  day  after 
the  date  of  request.  Withdrawals  may 
occur  after  a  minimum  of  7  days  of 
enrollment. 

(B)  Through  April  30.  2003.  all  nets 
must  comply  with  a  minimum  mesh 
size  of  2.5-inch  (6.35-cm)  square  or 
diamond  mesh,  subject  to  the 
restrictions  as  specified  in  paragraph 
(j)(15)(iKD)  of  this  section.  An  owner  or 
operator  of  a  vessel  enrolled  in  the 
raised  footrope  whiting  fisher\'  may  not 
fish  for.  possess  on  board,  or  land  any 
species  of  fish  other  than  whiting  and 
offshore  hake  subject  to  the  applicable 
possession  limits  as  specified  in 

§  648.86.  except  for  the  following 
allowable  incidental  species:  Red  hake: 
butterfish:  dogfish:  herring:  mackerel; 
scup;  and  squid. 

(C)  Beginning  May  1,  2003.  in 
addition  to  the  requirements  specified 
in  paragraph  (j)(15)(i)(B)  of  this  section, 
all  nets  must  comply  with  a  minimum 
mesh  size  of  3-inch  (7.62-cm)  square  or 
diamond  mesh,  subject  to  the 
restrictions  as  specified  in  paragraph 
(j)(15){i)(D}of  this  section.  An  owner  or 
operator  of  any  vessel  enrolled  in  the 
raised  footrope  whiting  fishery  may  not 
fish  for.  possess  on  board,  or  land  any 
species  offish  other  than;  Silver  hake 
and  offshore  hake— up  to  10,000  lb 
(4.536  kg):  red  hake:  butterfish:  dogfish: 
herring:  mackerel;  scup;  and  squid. 

(D)  All  nets  must  comply  with  the 
minimum  mesh  sizes  specified  in 
paragraphs  (j)(15)(i)(B)  and  (C)  of  this 
section.  Counting  from  the  terminus  of 
the  net.  the  minimum  mesh  size  is 
applied  to  the  first  100  meshes  (200  bars 
in  the  case  of  square  mesh)  from  the 
terminus  of  the  net  for  vessels  greater 
than  60  ft  (18.28  m)  in  length  and  is 
applied  to  the  first  50  meshes  (100  bars 
in  the  case  of  square  mesh)  from  the 
terminus  of  the  net  for  vessels  less  than 
or  equal  to  60  ft  (18.28  m)  in  length. 

(E)  Raised  footrope  trawl  gear  is 
required  and  must  be  configured  as 
specified  in  paragraphs  (j)(9j(ii)(A) 
through  (D)  of  this  section. 

(F)  Fishing  may  only  occur  from 
September  1  through  November  20  of 
each  fishing  year. 


(G)  A  vessel  enrolled  in  the  Raised 
Footrope  Trawl  Whiting  Fishery  may 
fish  for  small-mesh  multispecies  in 
exempted  fisheries  outside  of  the  Raised 
Footrope  Trawl  Whiting  Fishery 
exemption  area,  provided  that  the  vessel 
complies  with  the  more  restrictive  gear, 
possession  limit  and  other  requirements 
specified  in  the  regulations  of  that 
exempted  fisher>-  for  the  entire 
participation  period  specified  on  the 
vessel's  letter  of  authorization  For 
example,  a  vessel  may  fish  in  both  the 
Raised  Footrope  Trawl  Whiting  Fishery 
and  the  Cultivator  Shoal  Whiting 
Fisherv  Exemption  Area  and  would  be 
restricted  to  a  minimum  mesh  size  of  3 
inches  (7.62  cm),  as  required  in  the 
Cultivator  Shoal  Whiting  Fishery 
Exemption  Area,  the  use  of  the  raised 
footrope  trawl,  and  the  catch  and 
bvcatch  restrictions  of  the  Raised 
Footrope  Trawl  Whiting  Fishen.-,  except 
for  red  hake,  which  is  restricted  to  10 
percent  of  the  total  catch  under  the 
Cultivator  Shoal  Whiting  Fishery. 

(ii)  Sea  sampling.  The  Regional 
Administrator  shall  conduct  periodic 
sea  sampling  to  evaluate  the  bycatch  of 
regulated  species. 

(k)  Southern  \'ew  England  ISXE) 
Regulated  Mesh  Area — (1)  Area 
definition.  The  SNE  Regulated  Mesh 
Area  (copies  of  a  map  depicting  this 
area  are  available  from  the  Regional 
.■administrator  upon  request)  is  that  area: 

(i)  Bounded  on  the  east  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 

Southern  New  England  Regulated 
Mesh  Area 


Point 

N  Lat. 

,      W.  Long. 

G5  

..     41  186' 

66  24  8 

G6  

..     40555 

66  38 

G7  

..     40  45  5' 

68  00' 

G8  

..     4037' 

68  00' 

G9  

..     40=305' 

69  00' 

NL3  

..     40=22  7' 

69  00' 

NL2  

..     40187' 

69  40' 

NL1   

..     40=50' 

69=40' 

G11  

..     40  =  50' 

70=00' 

G12 

70' 00'^ 

■  Northward    1o    its    intersection    with    the 
shoreline  of  mainland  Massachusetts 

(ii)  Bounded  on  the  west  by  the 
eastern  boundar\'  of  the  Mid-Atlantic 
Regulated  Mesh  Area. 

(2)  Gear  restrictions— [i]  Minimum 
mesh  size.  Except  as  provided  in 
paragraphs  (k)(2)(i)  and  (ii)  of  this 
section,  and  unless  otherwise  restricted 
under  paragraph  (k)(2)(iii)  of  this 
section,  the  minimum  mesh  size  for  any 
trawl  net.  sink  gillnet.  Scottish  seine, 
purse  seine  or  midwater  trawl,  not 
stowed  and  not  available  for  immediate 
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use  in  accordance  with  §  648.23(b).  by  a 
vessel  fishing  under  a  DAS  in  the  NE 
multispecies  DAS  program  in  the  SNE 
regulated  mesh  area,  is  6-inch  (15.24- 
cm)  diamond  mesh  or  6.5-inch  (16.51- 
cm)  square  mesh  or  any  combination 
thereof,  throughout  the  entire  net.  This 
minimum  mesh  size  restriction  does  not 
apply  to  vessels  that  have  not  been 
issued  a  NE  multispecies  permit  and 
that  are  fishing  exclusively  in  state 
waters. 

(ii)  Other  restrictions  and  exemptions. 
Vessels  are  prohibited  from  fishing  in 
the  SNE  Regulated  Mesh  Area  except  if 
fishing  with  exempted  gear  (as  defined 
under  this  part)  or  under  the 
exemptions  specified  in  paragraphs  (e). 
(k)(3),  (k)(5)  through  (9).  (1).  (o).  and  (p) 
of  this  section,  or  if  fishing  under  a  NE 
multispecies  DAS,  if  fishing  under  the 
small  vessel  exemption  specified  in 
§  648.82(b)(3).  or  if  fishing  under  a 
scallop  state  waters  exemption  specified 
in  §648.54,  or  if  fishing  under  a  scallop 
DAS  in  accordance  with  paragraph  (o) 
of  this  section,  or  if  fishing  pursuant  to 
a  NE  multispecies  open  access  Charter/ 
Party  or  Handgear  permit.  Any  gear  on 
a  vessel,  or  used  by  a  vessel,  in  this  area 
must  be  authorized  under  one  of  these 
exemptions  or  must  be  stowed  as 
specified  in  §  648.23(b). 

(iii)  Large  Mesh  vessels.  When  fishing 
in  the  SNE  regulated  mesh  area,  the 
minimum  mesh  size  for  any  sink  gillnet 
on  a  vessel,  or  used  by  a  vessel,  fishing 
under  a  DAS  in  the  Large  Mesh  DAS 
program  specified  in  §  648.82(b)(8)  and 
(9)  is  7-inch  (17.78-cm)  diamond  mesh 
throughout  the  entire  net.  The  minimum 
mesh  size  for  any  trawl  net  on  a  vessel 
or  used  by  a  vessel  fishing  under  a  DAS 
in  the  Large  Mesh  DAS  program  is  8- 
inch  (20.32-cm)  diamond  mesh 
throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m) 
x  3  ft  (0.9  m),  (9  sq  ft  (0.81  sq  m)).  or 
to  vessels  that  have  not  been  issued  a 
NE  multispecies  permit  and  that  are 
fishing  exclusively  in  state  waters. 

(3)  Exemptions — (i)  Species 
exemptions.  (A)  Through  April  30, 
2003,  owners  and  operators  of  vessels 
subject  to  the  minimum  mesh  size 
restrictions  specified  in -paragraph  (b)(2) 
of  this  section  may  fish  for.  harvest, 
possess,  or  land  butterfish,  dogfish 
(trawl  only),  herring,  Atlantic  mackerel, 
ocean  pout,  scup,  shrimp,  squid, 
summer  flounder,  silver  hake  and 
offshore  hake,  and  weakfish  with  nets  of 
a  mesh  size  smaller  than  the  minimum 
size  specified  in  the  SNE  Regulated 
Mesh  Area,  provided  such  vessels 
comply  with  requirements  specified  in 
paragraph  {k)(3)(ii)  of  this  section  and 


with  the  mesh  size  and  possession  limit 
restrictions  specified  under  §  648.86(d). 

(B)  Beginning  May  1,  2003,  owners 
and  operators  of  vessels  subject  to  the 
minimum  mesh  size  restrictions 
specified  in  paragraph  (k)(2)  of  this 
section  may  not  use  nets  with  mesh  size 
less  than  3  inches  (7.62  cm),  unless 
exempted  pursuant  to  paragraph  (k)(4) 
of  this  section,  and  may  fish  for,  harvest, 
possess,  or  land  butterfish,  dogfish 
(trawl  only),  herring,  Atlantic  mackerel, 
ocean  pout,  scup,  shrimp,  squid, 
summer  flounder,  silver  hake  and 
offshore  hake— up  to  10,000  lb  (4,536 
kg),  and  weakfish  with  nets  of  a  mesh 
size  smaller  than  the  minimum  size 
specified  in  the  SNE  Regulated  Mesh 
Area,  provided  such  vessels  comply 
with  requirements  specified  in 
paragraph  (k)(3)(ii)  of  this  section  and 
with  the  possession  limit  restrictions 
specified  under  §  648.86.  Nets  may  not 
have  a  mesh  size  of  less  than  3-inch 
(7.62-cm)  square  or  diamond  mesh 
counting  the  first  100  meshes  (200  bars 
in  the  case  of  square  mesh)  from  the 
terminus  of  the  net  for  vessels  greater 
than  60  ft  (18.28  m)  in  length,  and 
counting  the  first  50  meshes  (100  bars 
in  the  case  of  square  mesh)  from  the 
terminus  of  the  net  for  vessels  less  than 
or  equal  to  60  ft  (18.28  m)  in  length. 

(ii)  Possession  and  net  stowage 
requirements.  Vessels  may  possess 
regulated  species  while  in  possession  of 
nets  with  mesh  smaller  than  the 
minimum  size  specified  in  paragraph 
(k){2)(i)  of  this  section,  provided  that 
such  nets  are  stowed  and  are  not 
available  for  immediate  use  in 
accordance  with  §  648.23(b),  and 
provided  that  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (k)(2)(i)  of  this  section. 
Vessels  fishing  for  the  exempted  species 
identified  in  paragraph  (k)(3)(i)  of  this 
section  may  also  possess  and  retain  the 
following  species,  with  the  restrictions 
noted,  as  incidental  take  to  these 
exempted  fisheries;  Conger  eels;  sea 
robins;  black  sea  bass;  red  hake;  tautog 
(blackfish);  blowfish;  cunner;  John  Dory; 
mullet;  bluefish;  tilefish;  longhom 
sculpin;  fourspot  flounder;  alewife; 
hickory  shad;  American  shad;  blueback 
herring;  sea  ravens;  Atlantic  croaker; 
spot;  swordfish;  monkfish  and  monkfish 
parts — up  to  10  percent,  by  weight,  of 
all  other  species  on  board  or  up  to  50 
lb  (23  kg)  tail-weight/ 166  lb  (75  kg) 
whole  weight  of  monkfish  per  trip,  as 
specified  in  §  648.94(c)(4),  whichever  is 
less;  American  lobster — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less;  and  skate  and  skate  parts — up  to  10 


percent,  by  weight,  of  all  other  species 
on  board. 

(4)  Addition  or  deletion  of 
exemptions.  Same  as  under  paragraph 
(j){8)  of  this  section. 

(5)  SNE  Monkfish  and  Skate  Trawl 
Exemption  Area.  A  vessel  may  fish  with 
trawl  gear  in  the  SNE  Monkfish  and 
Skate  Trawl  Fishery  Exemption  Area 
when  not  operating  under  a  NE 
multispecies  DAS  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (k)(5)(i)  of  this  section.  The 
SNE  Monkfish  and  Skate  Trawl  Fishery 
Exemption  Area  is  defined  as  the  area 
bounded  on  the  north  by  a  line 
extending  eastward  along  40°  10'  N.  lat., 
and  bounded  on  the  west  by  the  eastern 
boundary  of  the  Mid-Atlantic  Regulated 
Mesh  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  only  fish  for, 
possess  on  board,  or  land  monkfish, 
skates,  and  the  incidentally  caught 
species  and  amounts  specified  in 
paragraph  (k)(3)  of  this  section. 

(B)  All  trawl  nets  must  have  a 
minimum  mesh  size  of  8-inch  (20.3-cm) 
square  or  diamond  mesh  throughout  the 
codend  for  at  least  45  continuous 
meshes  forward  of  the  terminus  of  the 
net. 

(ii)  [Reserved] 

(6)  SNE  Monkfish  and  Skate  Gillnet 
Exemption  Area.  A  vessel  may  fish  with 
gillnet  gear  in  the  SNE  Monkfish  and 
Skate  Gillnet  Fishery  Exemption  Area 
when  not  operating  under  a  NE 
multispecies  DAS  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (k)(6)(i)  of  this  section.  The 
SNE  Monkfish  and  Skate  Gillnet  Fishery 
Exemption  Area  is  defined  by  a  line 
miming  from  the  Massachusetts 
shoreline  at  41°35'  N.  lat.  and  70°00'  W. 
long.,  south  to  its  intersection  with  the 
outer  boundary  of  the  EEZ, 
southwesterly  along  the  outer  boundary 
of  the  EEZ,  and  bounded  on  the  west  by 
the  eastern  boundary  of  the  Mid- 
Atlantic  Regulated  Mesh  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  only  fish  for, 
possess  on  board,  or  land  monkfish, 
skates,  and  the  bycatch  species  and 
amounts  specified  in  paragraph  (b)(3)  of 
this  section. 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  10-inch  (25.4-cm)  diamond 
mesh  throughout  the  net. 

(C)  All  nets  with  a  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (k)(6)(i)(B)  of  this  section 
must  be  stowed  as  specified  in    " 

§  648.23(b). 
(ii)  [Reserved] 

(7)  SNE  Dogfish  Gillnet  Exemption 
Area.  A  gillnet  vessel  may  fish  in  the 
SNE  Dogfish  Gillnet  Fishery  Exemption 
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Area  when  not  operating  under  a  NE 
multispecies  DAS  if  the  vessel  complies 
with  the  requirements  specified  in 
paragraph  (k)(7)(i)  of  this  section.  The 
SNE  Dogfish  Gillnet  Fishery  Exemption 
Area  is  defined  by  a  line  running  from 
the  Massachusetts  shoreline  at  41^35'  N. 
lat.  and  70=00'  W.  long,  south  to  its 
intersection  with  the  outer  boundary  of 
the  EEZ.  southwesterly  along  the  outer 
boundary  of  the  EEZ.  and  bounded  on 
the  west  by  the  eastern  boundary-  of  the 
Mid-Atlantic  Regulated  Mesh  Area. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  only  fish  for, 
possess  on  board,  or  land  dogfish  and 
the  bycatch  species  and  amounts 
specified  in  paragraph  (k)(3)  of  this 
section. 

(B)  All  gillnets  must  have  a  minimum 
mesh  size  of  6-inch  (15.24-cm)  diamond 
mesh  throughout  the  net. 

(C)  Fishing  is  confined  to  May  1 
through  October  31. 

(ii)  iReserved] 

(8)  SNE  Mussel  and  Sea  Urchin 
Dredge  Exemption.  A  vessel  may  fish 
with  a  dredge  in  the  SNE  Regulated 
Mesh  Area,  provided  that  any  dredge  on 
board  the  vessel  does  not  exceed  8  ft 
(2.44  m)  measured  at  the  widest  point 
in  the  bail  of  the  dredge,  and  the  vessel 
does  not  fish  for.  harvest,  possess,  or 
land  any  species  of  fish  other  than 
mussels  and  sea  urchins. 

(9)  SNE  Little  Tunny  Gillnet 
Exemption  Area.  A  vessel  may  fish  with 
gillnet  gear  in  the  SNE  Little  Tunny 
Gillnet  Exemption  Area  when  not 
operating  under  a  NE  multispecies  DAS 
with  mesh  size  smaller  than  the 
minimum  required  in  the  SNE 
Regulated  Mesh  Area,  if  the  vessel 
complies  with  the  requirements 
specified  in  paragraph  (k)(9)(i)  of  this 
section.  The  SNE  Little  Tunny  Gillnet 
Exemption  Area  is  defined  by  a  line 
running  from  the  Rhode  Island 
shoreline  at  41°18.2'  N.  lat.  and  71°51.5' 
W.  long.  (Watch  Hill,  RI)  southwesterly 
through  Fishers  Island,  NY;  to  Race 
Point,  Fishers  Island,  NY;  and  from  Race 
Point,  Fishers  Island,  NY;  southeasterlv 
to  41°06.5'  N.  lat.  and  7^^50.2'  VV.  long.; 
east-northeast  through  Block  Island.  RI. 
to  41=15'  N.  lat.  and  71=07'  W.  long.: 
then  due  north  to  the  intersection  of  the 
RI-MA  shoreline. 

(i)  Requirements.  (A)  A  vessel  fishing 
under  this  exemption  may  fish  only  for, 
possess  on  board,  or  land  little  tunny 
and  the  allowable  incidental  species 
and  amounts  specified  in  paragraph 
(k)(3)  and,  if  applicable,  paragraph 
{k)(9)(i)(B)  of  this  section.  Vessels 
fishing  under  this  exemption  may  not 
possess  regulated  species. 

(B)  A  vessel  may  possess  bonito  as  an 
allowable  incidental  species,  provided 


an  exempted  fishing  permit  is  obtained 
from  the  Highly  Migratory  Species 
Division  (HMS),  Office  of  Sustainable 
Fisheries,  NMFS.  Gloucester.  MA.  The 
HMS  reserves  the  authority  to  cap  the 
number  of  participants  who  retain 
bonito  as  allowable  incidental  species 
should  conservation  and/or  protected 
resource  concerns  develop. 

(C)  The  vessel  must  have  a  letter  of 
authorization  issued  by  the  Regional 
Administrator  on  board. 

(D)  All  gillnets  must  have  a  minimum 
mesh  size  of  5.5-inch  (13.97-cm) 
diamond  mesh  throughout  the  net. 

(E)  AH  nets  with  a  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (k)(9)(i){D)  of  this  section 
must  be  stowed  in  accordance  with  one 
of  the  methods  described  under 

§  648.23(b)  while  fishing  under  this 
exemption. 

(F)  Fishing  is  confined  to  September 
1  through  October  31. 

(ii)  The  Regional  Administrator  shall 
conduct  periodic  sea  sampling  to 
evaluate  the  likelihood  of  gear 
interactions  with  protected  resources. 

(1)  Mid-Atlantic  Regulated  Mesh 
Area — (1)  Area  definition.  The  Mid- 
Adantic  Regulated  Mesh  Area  is  that 
area  bounded  on  the  east  by  a  line 
running  from  the  Rhode  Island 
shoreline  at  4n8. 2' N.  lat.  and  71=51.5' 
W.  long.  (Watch  Hill,  RI),  southwesterly 
through  Fishers  Island,  NY;  to  Race 
Point,  Fishers  Island,  NY;  and  from  Race 
Point,  Fishers  Island,  NY.  southeasterly 
to  the  intersection  of  the  3-nautical  mile 
line  east  of  Montauk  Point; 
southwesterly  along  the  3-nautical  mile 
line  to  the  intersection  of  72 '30'  W. 
long.;  and  south  along  that  line  to  the 
intersection  of  the  outer  boundar>'  of  the 
EEZ. 

(2)  Gear  restrictions — (i)  Minimum 
mesh  size.  Except  as  provided  in  this 
paragraph  (l)(2)(i).  and  unless  otherwise 
restricted  under  paragraph  (l)(2)(ii)  of 
this  section,  the  minimum  mesh  size  for 
any  trawl  net.  sink  gillnet.  Scottish 
seine,  purse  seine,  or  midwater  trawl  in 
use  or  available  for  immediate  use,  as 
described  in  §  648.23(b).  by  a  vessel 
fishing  under  a  DAS  in  the  NE 
multispecies  DAS  program  in  the  Mid- 
Atlantic  Regulated  Mesh  Area  shall  be 
that  specified  by  §648. 104(a).  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  .NE  multispecies 
permit  and  that  are  fishing  exclusively 
in  state  waters. 

(ii)  Large  Mesh  vessels.  When  fishing 
in  the  MA  Regulated  Mesh  Area,  the 
minimum  mesh  size  for  any  sink  gillnet 
on  a  vessel,  or  used  by  a  vessel,  fishing 
under  a  DAS  in  the  Large  Mesh  DAS 
program  specified  in  §  648.82(b)(8)  and 
(9)  is  7-inch  (17.78-cm)  diamond  mesh 


throughout  the  entire  net.  The  minimum 
mesh  size  for  any  trawl  net  on  a  vessel, 
or  used  by  a  vessel,  fishing  under  a  DAS 
in  the  Large  Mesh  DAS  program  is  8- 
inch  (20.32-cm)  diamond  meSh 
throughout  the  net.  This  restriction  does 
not  apply  to  nets  or  pieces  of  nets 
smaller  than  3  ft  (0.9  m)  x  3  ft  (0.9  m), 
(9  sq  ft  (0.81  sq  m)),  or  to  vessels  that 
have  not  been  issued  a  NT  multispecies 
permit  and  that  are  fishing  exclusively 
in  state  waters. 

(3)  Net  stowage  exemption.  Vessels 
may  possess  regulated  species  while  in 
possession  of  nets  with  mesh  smaller 
than  the  minimum  size  specified  in 
paragraph  (l)(2)(i)  of  this  section, 
provided  that  such  nets  are  stowed  and 
are  not  available  for  immediate  use  in 
accordance  with  §  648.23(b),  and 
provided  that  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (l)(2)(i)  of  this  section. 

(4)  Addition  or  deletion  of 
exemptions.  Same  as  under  paragraph 
(j){8)  of  this  section. 

(m)  Midwater  trawl  gear  exemption. 
Fishing  may  take  place  throughout  the 
fishing  year  with  midwater  trawl  gear  of 
mesh  size  less  than  the  applicable 
minimum  size  specified  in  this  section, 
provided  that: 

(1)  Midwater  trawl  gear  is  used 
exclusively: 

(2)  When  fishing  under  this 
exemption  in  the  GOM  or  GB  Regulated 
Mesh  ,\reas.  as  defined  in  §648  80(j)(l) 
and  (2).  and  in  the  Mid-Atlantic 
Regulated  Mesh  Area  described  in 
§648.81(1)(1).  the  vessel  has  on  board  a 
letter  of  authorization  issued  by  the 
Regional  Administrator,  and  complies 
with  all  restrictions  and  conditions 
thereof: 

(3)  The  vessel  only  fishes  for. 
possesses,  or  lands  Atlantic  herring, 
blueback  herring,  or  mackerel  in  areas 
north  of  42"20'  N.  lat.  and  in  the  areas 
described  in  §648.81(j)(l)  and  (2),  (k)(l). 
and  (1){1):  and  .Atlantic  herring, 
blueback  herring,  mackerel,  or  squid  in 
all  other  areas  south  of  42"20'  N.  lat.: 

(4)  The  vessel  does  not  fish  for, 
possess,  or  land  NE  multispecies:  and 

(5)  The  vessel  carries  a  NMFS- 
approved  sea  sampler/obsen'er.  if 
requested  by  the  Regional 
Administrator. 

(n)  Restrictions  on  gear  and  methods 
of  fishing — (1)  Net  obstruction  or 
constriction.  Except  as  provided  in 
paragraph  (n)(5)  of  this  section,  a  fishing 
vessel  subject  to  minimum  mesh  size 
restrictions  shall  not  use  any  device  or 
material,  including,  but  not  limited  to, 
nets,  net  strengtheners.  ropes,  lines,  or 
chafing  gear,  on  the  top  of  a  trawl  net. 
except  that  one  splitting  strap  and  one 
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bull  rope  (if  present),  consisting  of  line 
and  rope  no  more  than  3  inches  (7.62 
cm)  in  diameter,  may  be  used  if  such 
splitting  strap  and/or  bull  rope  does  not 
constrict  ifl  any  manner  the  top  of  the 
trawl  net.  The  top  of  the  trawl  net" 
means  the  50  percent  of  the  net  that  (in 
a  hypothetical  situation)  is  not  in 
contact  with  the  ocean  bottom  during  a 
tow  if  the  net  were  laid  flat  on  the  ocean 
floor.  For  the  purpose  of  this  paragraph 
(n)(l),  head  ropes  are  not  considered 
part  of  the  top  of  the  trawl  net. 

(2)  \'et  obstruction  or  constriction,  (i) 
Except  as  provided  in  paragraph  (n)(.=5) 
of  this  section,  a  fishing  vessel  may  not 
use  any  mesh  configuration,  mesh 
construction,  or  other  means  on  or  in 
the  top  of  the  net  subject  to  minimum 
mesh  size  restrictions,  as  defined  in 
paragraph  (n)(l)  of  this  section,  if  it 
obstructs  the  meshes  of  the  net  in  any 
manner. 

(ii)  A  fishing  vessel  may  not  use  a  net 
capable  of  catching  multispecies  if  the 
bars  entering  or  exiting  the  knots  twist 
around  each  other. 

(3)  Pair  trawl  prohibition.  No  vessel 
may  fish  for  NE  multispecies  while  pair 
trawling,  or  possess  or  land  NE 
multispecies  that  have  been  harvested 
by  means  of  pair  trawling. 

(4)  Brush-sweep  trawl  prohibition.  No 
vessel  may  fish  for,  possess,  or  land  NE 
multispecies  while  fishing  with,  or 
while  in  possession  of,  brush-sweep 
trawl  gear. 

(5)  Net  strengthener  restrictions  when 
fishing  for  or  possessing  small-nnesh 
multispecies— [i]  Nets  of  mesh  size  less 
than  2.5  inches  (6.35  cml.  A  vessel 
lawfully  fishing  for  small-mesh 
multispecies  in  the  GOM.  GB.  SNE,  or 
Mid- Atlantic  Regulated  Mesh  Areas,  as 
defined  in  paragraphs  (j),  (k).  and  (1)  of 
this  section,  with  nets  of  mesh  size 
smaller  than  2.5  inches  (6.35  cm),  as 
measured  by  methods  specified  in 

§  648.80(f),  may  use  net  strengtheners 
(covers  as  described  at  §  648.23(d)), 
provided  that  the  net  strengthener  for 
nets  of  mesh  size  smaller  than  2.5 
inches  (6.35  cm)  complies  with  the 
provisions  specified  under  §  648.23(d). 

(ii)  Nets  of  mesh  size  equal  to  or 
greater  than  2.5  inches  (6.35  cm)  but 
less  than  3  inches  (7.621.  A  vessel 
lawfully  fishing  for  small-mesh 
multispecies  in  the  GOM.  GB,  SNE,  or 
Mid- Atlantic  Regulated  Mesh  Areas,  as 
defined  in  paragraphs  (j),  (k).  and  (1)  of 
this  section,  with  nets  with  mesh  size 
equal  to  or  greater  than  2.5  inches  (6.35 
cm)  but  less  than  3  inches  (7.62  cm)  (as 
measured  by  methods  specified  in 
§  648.80(f).  and  as  applied  to  the  part  of 
the  net  specified  in  paragraph  (d){l)(iv) 
of  this  section)  may  use  a  net 
strengthener  (i.e.,  outside  net),  provided 


the  net  strengthener  does  not  have  an 
effective  mesh  opening  of  less  than  6 
inches  (15.24  cm),  diamond  or  square 
mesh,  as  measured  by  methods 
specified  in  §  648.80(f).  The  inside  net 
(as  applied  to  the  part  of  the  net 
specified  in  paragraph  (d)(l)(iv)  of  this 
section)  must  not  be  more  than  2  ft  (61 
cm)  Longer  than  the  outside  net,  must  be 
the  same  circumference  or  smaller  than 
the  smallest  circumference  of  the 
outside  net,  and  must  be  the  same  mesh 
configuration  (i.e..  both  square  or  both 
diamond  mesh)  as  the  outside  net. 

(o)  Scallop  vessels.  (1)  Except  as 
provided  in  paragraph  (o)(2)  of  this 
section,  a  scallop  vessel  that  possesses 
a  limited  access  scallop  permit  and 
either  a  NE  multispecies  combination 
vessel  permit  or  a  scallop  muhispecies 
possession  limit  permit,  and  that  is 
fishing  under  a  scallop  DAS  allocated 
under  §648.53.  may  possess  and  land 
up  to  300  lb  (136.1  kg)  of  regulated 
species  per  trip,  provided  that  the 
amount  of  cod  on  board  does  not  exceed 
the  daily  cod  limit  specified  in 
§  648.86(h),  up  to  a  maximum  of  300  lb 
(136.1  kg)  of  cod  for  the  entire  trip,  and 
provided  the  vessel  has  at  least  one 
standard  toto  on  board,. unless  otherwise 
restricted  bv§  648.86(a)(2). 

(2)  Combination  vessels  fishing  under 
a  NE  multispecies  DAS  are  subject  to 
the  gear  restriction  specified  in  §  648.80 
and  may  possess  and  land  unlimited 
amounts  of  regulated  species,  unless 
otherwise  restricted  by  §  648.86.  Such 
vessels  may  simultaneously  fish  under  a 
scallop  DAS. 

(p)  State  waters  winter  flounder 
exemption.  Any  vessel  issued  a  NE 
multispecies  permit  may  fish  for, 
possess,  or  land  winter  flounder  while 
fishing  with  nets  of  mesh  smaller  than 
the  minimum  size  specified  in 
paragraphs  (j)(2),  (k)(2).  and  (1)(2)  of  this 
section,  provided  that: 

(1)  The  vessel  has  on  board  a 
certificate  approved  by  the  Regional 
Administrator  and  issued  by  the  state 
agency  authorizing  the  vessel's 
participation  in  the  state's  winter 
flounder  fishing  program  and  is  in 
compliance  with  the  applicable  state 
laws  pertaining  to  minimum  mesh  size 
for  winter  flounder. 

(2)  Fishing  is  conducted  exclusively 
in  the  waters  of  the  state  from  which  the 
certificate  was  obtained. 

(3)  The  state's  winter  flounder  plan 
has  been  approved  by  the  Commission 
as  being  in  compliance  with  the 
Commission's  winter  flounder  fishery 
management  plan. 

(4)  The  state  elects,  by  a  letter  to  the 
Regional  Administrator,  to  participate  in 
the  exemption  program  described  by 
this  section. 


(5)  The  vessel  does  not  enter  or  transit 
the  EEZ. 

(6)  The  vessel  does  not  enter  or  transit 
the  waters  of  another  state,  unless  such 
other  state  is  participating  in  the 
exemption  program  described  by  this 
section  and  the  vessel  is  enrolled  in  that 
state's  program. 

(7)  The  vessel,  when  not  fishing  under 
the  DAS  program,  does  not  fish  for, 
possess,  or  land  more  than  500  lb  (226.8 
kg)  of  winter  flounder,  and  has  at  least 
one  standard  tote  on  board. 

(8)  The  vessel  does  not  fish  for. 
possess,  or  land  any  species  of  fish  other 
than  winter  flounder  and  the  exempted 
small  mesh  species  specified  under 
paragraphs  (j)(5)(i),  ())(9)(i).  (k)(3).  and 
(1)(3)  of  this  section  when  fishing  in  the 
areas  specified  under  paragraphs  (i)(5). 
())(9).  (k){l),  and  (1)(1)  of  this  section, 
respectively.  Vessels  fishing  under  this 
exemption  in  New  York  and 
Connecticut  state  waters  may  also 
possess  and  retain  skate  as  incidental 
take  in  this  fishery. 

(9)  The  vessel  complies  with  all  other 
applicable  requirements. 

7.  In  §  648.81,  paragraphs  (a)  through 
(i),  (n)  and  (o)  are  suspended,  and 
paragraphs  (p)  through  (w)  are  added  to 
read  as  follows: 

§648.81    Closed  areas. 

***** 

(p)  Closed  Area  1.  (1)  No  fishing  vessel 
or  person  on  a  fishing  vessel  may  enter, 
fish,  or  be  in  the  area  known  as  Closed 
Area  I  (copies  of  a  chart  depicting  this 
area  are  available  from  the  Regional 
Administrator  upon  request),  as  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated, 
except  as  specified  in  paragraphs  (p)(2) 
and  (s)  of  this  section: 


Closed  Area  l 

Point 

N.  Lat. 

W.  Long. 

CI1   

41=30' 
40=45' 
40=45' 
41=30' 
41=30' 

69=23' 

CI2  

CIS  

CI4  

CM   

68=45' 
68=30' 
68=30' 
69=23' 

(2)  Paragraph  (p){l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels — 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters,  or 
pot  gear  designed  and  used  to  take 
hagfish,  provided  that  there  is  no 
retention  of  regulated  species  and  no 
other  gear  on  board  capable  of  catching 
NE  multispecies;  or 

(ii)  Fishing  with  or  using  pelagic 
longline  gear  or  pelagic  hook-  and  line 
gear  or  harpoon  gear,  provided  that 
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there  is  no  retention  of  regulated 
species,  and  provided  that  there  is  no 
other  gear  on  board  capable  of  catching 
NE  multispecies;  or 

(iii)  Fishing  with  pelagic  midwater 
trawl  gear,  consistent  with  §  648.80(d), 
provided  that  the  Regional 
Administrator  shall  review  information 
pertaining  to  the  bycatch  of  regulated 
NE  multispecies  and,  if  the  Regional 
Administrator  determines,  on  the  basis 
of  sea  sampling  data  or  other  credible 
information  for  this  fishery,  that  the 
bycatch  of  regulated  multispecies 
exceeds,  or  is  likely  to  exceed,  1  percent 
of  herring  and  mackerel  harvested,  by 
weight,  in  the  fishery  or  by  any 
individual  fishing  operation,  the 
Regional  Administrator  may  place 
restrictions  and  conditions  in  the  letter 
of  authorization  for  any  or  all  individual 
fishing  operations  or,  after  consulting 
with  the  Council,  suspend  or  prohibit 
any  or  all  midwater  trawl  activities  in 
the  closed  areas. 

(q)  Closed  Area  II.  (1)  No  fishing 
vessel  or  person  on  a  fishing  vessel  may 
enter,  fish,  or  be  in  the  area  known  as 
Closed  Area  II  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  Regional  Administrator  upon 
request),  as  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated,  except  as  specified  in 
paragraph  {q)(2)  of  this  section: 


Closed  Area  II 

Po(nt 

N.  Lat. 

W.  Long. 

cm  

4roo' 

67=20' 

CII2  

41=00' 

66=35.8' 

G5  

41=18.6' 

66=24.8'  (the 
U.S. -Canada 
Maritime 
Boundary) 

C1I3  

42°22' 

67=20'  (the  U.S.- 
Canada Man- 
time  Boundary) 

cm  

41=00' 

67=20' 

(2)  Paragraph  (q)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  fishing  with 
gears  as  described  in  paragraph  (p)(2)  of 
this  section,  or  that  are  transiting  the 
area,  provided: 

(i)  "The  operator  has  determined  that 
there  is  a  compelling  safety  reason;  and 

(ii)  The  vessel's  fishing  gear  is  stowed 
in  accordance  with  the  provisions  of 
§  648.23(b). 

(r)  Nantucket  Lightship  Closed  Area. 
(1)  No  fishing  vessel  or  person  on  a 
fishing  vessel  may  enter,  fish,  or  be  in 
the  area  known  as  the  Nantucket 
Lightship  Closed  Area  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  Regional  Administrator  upon 
request),  as  defined  by  straight  lines 


connecting  the  following  points  in  the 
order  stated,  except  as  specified  in 
paragraphs  (r)(2)  and  (s)  of  this  section: 

Nantucket  Lightship  Closed  Area 


Point 


N.  Lat 


W.  Long. 


G10 
CN1 
CN2 
CN3 
G10 


40=50' 
40=20' 
40=20' 
40=50' 
40=50' 


69=00' 
69=00' 
70=20' 
70=20' 
69=00' 


(2)  Paragraph  (r)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels; 

(i)  Fishing  witn  gears  as  described  in 
paragraph  (p)(2)  of  this  section; 

(ii)  Fishing  with  or  using  dredge  gear 
designed  and  used  to  take  surf  clams  or 
ocean  quahogs,  provided  that  there  is  no 
retention  of  regulated  species  and  no 
other  gear  on  board  capable  of  catching 
NE  multispecies;  or 

(iii)  Classified  as  charter,  party  or 
recreational  vessel,  provided  that: 

(A)  If  the  vessel  is  a  party  or  charter 
vessel,  it  has  a  letter  of  authorization 
issued  by  the  Regional  Administrator  on 
board; 

(B)  Fish  harvested  or  possessed  by  the 
vessel  are  not  sold  or  intended  for  trade, 
barter  or  sale,  regardless  of  where  the 
fish  are  caught;  and 

(C)  The  vessel  has  no  gear  other  than 
rod  and  reel  or  handline  gear  on  board. 

(s)  Transiting.  A  vessel  may  transit 
Closed  Area  I,  the  Nantucket  Lightship 
Closed  Area,  the  GOM  Rolling  Closure 
Areas,  the  Eastern  GOM  Closure  Area, 
the  Western  GOM  Closure  Area,  and  the 
Georges  Bank  Seasonal  Closure  Area,  as 
defined  in  paragraphs  (p)(l).  (r)(l). 
(t)(l),(u)(l),(v)(l),and(w)fl), 
respectively,  of  this  section,  provided 
that  it  does  not  fish  in  these  areas  and 
its  gear  is  stowed  in  accordance  with  the 
provisions  of  §  648.23(b).  For  gears  for 
which  stowage  provisions  are  not 
specified  at  §  648.23(b).  the  gear  must 
not  be  available  for  immediate  use  and 
must  not  have  been  recentlv  used. 

(t)  GOM  Rolling  Closure  Areas.  (1)  No 
fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in.  or  be  in;  and 
no  fishing  gear  capable  of  catching  NE 
multispecies,  unless  otherwise  allowed 
in  this  part,  may  be  in.  or  on  board  a 
vessel  in  GOM  Rolling  Closure  Areas  III 
through  V.  as  described  in  paragraphs 
(t)(l)(i)  through  (iii)  of  this  section,  for 
the  times  specified  in  paragraphs 
(t)(l)(i)  through  (iii)  of  this  section, 
except  as  specified  in  paragraph  (s)  and 
paragraph  (t)(2)  of  this  section.  A  chart 
depicting  these  areas  is  available  from 
the  Regional  Administrator  upon 
request  (see  Table  1  to  §  600.502  of  this 
chapter). 


(i)  Rolling  Closure  Area  III.  From  May 
1  through  May  31.  the  restrictions 
specified  in  paragraph  (t)(l)  of  this 
section  apply  to  Rolling  Closure  .\rea 
III,  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

Rolling  Closure  Area  ill 

[May  1-May  31] 


Point 

N  Lat 

1 

W   Long- 

GM1   

42=00' 

D 

GM2  

42=00' 

P) 

GM3  

42=00' 

{^) 

GM4  

42  00 

yo'oo' 

GM23  

42  30 

70°00' 

GM6  

42-30' 

68=30' 

GM14  

43-30 
43=30' 

68=30' 

GM10  

C) 

*or  other  intersecting  line: 
'  Massachusetts  shoreline 

2  Cape  Cod  shoreline  on  Cape  Cod  Bay 

3  Cape  Cod  shoreline  on  the  Atlantic  Ocean. 
"Maine  shoreline 

(ii)  Rolling  Closure  Area  A'.  From 
lune  1  through  lune  30.  the  restrictions 
specified  in  paragraph  (t)(l)  of  this 
section  apply  to  Rolling  Closure  Area 
I\'.  which  is  the  area  bounded  by 
straight  Imes  connecting  the  following 
points  in  the  order  stated: 

Rolling  Closure  Area  IV 

[June  1-June  30] 


Point 

N   Lai 

W  Long* 

GM9  

GM23  

GM17  

...     42°30' 

...     42=30' 
...     43  30 

70"W 
70°00' 

GM19  

...     43  00' 

(*) 

GM20  

GM21   

GM22  

...     44  00' 
...  1  44  00' 

-     '   (3) 

69=00' 
69=00' 

'or  other  intersecting  line 
'  Massachusetts  shoreline 
^  US  -Canada  mantime  boundary 
3  Maine  shoreline 

(2)  Paragraph  (t)(l)  of  this  section 
does  not  apply  to  persons  aboard  fishing 
vessels  or  fishmg  vessels: 

(i)  That  have  not  been  issued  a  NE 
multispecies  permit  and  that  are  fishing 
exclusively  in  state  waters; 

(ii)  That  are  fishing  with  or  using 
exempted  gear  as  defined  under  this 
part,  subject  to  the  restrictions  on 
midwater  trawl  gear  in  paragraph 
(p)(2)(iii)  of  this  section,  and  excluding 
pelagic  gillnet  gear  capable  of  catching 
NE  multispecies.  except  for  vessels 
fishing  with  a  single  pelagic  gillnet,  not 
longer  than  300  ft  (91 .4  m]  and  not 
greater  than  6  ft  (1.83  m)  deep,  with  a 
maximum  mesh  size  of  3  inches  (7.62 
cm),  provided: 
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(A)  The  net  is  attached  to  the  boat  and 
fished  in  the  upper  two-thirds  of  the 
water  column; 

(B)  The  net  is  marked  with  the 
owner's  name  and  vessel  identification 
number; 

(C)  There  is  no  retention  of  regulated 
species:  and 

(D)  There  is  no  other  gear  on  board 
capable  of  catching  NE  multispecies; 

(iii)  That  are  fishing  under  charter/ 
partv  or  private  recreational  regulations, 
provided  that: 

(A)  For  vessels  fishing  under  charter/ 
party  regulations,  it  has  on  board  a  letter 
of  authorization  issued  by  the  Regional 
Administrator,  which  is  valid  through 
July  31,2002; 

(B)  Fish  harvested  or  possessed  by  the 
vessel  are  not  sold  or  intended  for  trade, 
barter  or  sale,  regardless  of  where  the 
fish  are  caught; 

(C)  The  vessel  has  no  gear  other  than 
rod  and  reel  or  handline  on  board;  and 

(D)  The  vessel  does  not  use  any  NE 
multispecies  DAS  during  the  entire 
period  of  enrollment. 

(iv)  That  are  fishing  with  or  using 
scallop  dredge  gear  when  fishing  under 
a  scallop  DAS  or  when  lawfully  fishing 
in  the  Scallop  Dredge  Fishery- 
Exemption  Area  as  described  in 
§648.80(j)(ll),  provided  the  vessel  does 
not  retain  any  regulated  NE 
multispecies  during  a  trip,  or  on  any 
part  of  a  trip. 

(v)  That  are  fishing  in  the  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery,  as  specified  in  §  648.80{j)(15). 
and  in  the  Gulf  of  Maine  Rolling  Closure 
Area  V,  as  specified  in  paragraph 
(t)(l){iii)  of  this  section. 

(u)  Cashes  Ledge  Closure  Area.  (1)  No 
fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in.  or  be  in.  and 
no  fishing  gear  capable  of  catching  NE 
multispecies,  unless  otherwise  allowed 
in  this  part,  may  be  in,  or  on  board  a 
vessel  in,  the  area  known  as  the  Cashes 
Ledge  Closure  Area,  as  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated,  except  as 
specified  in  paragraphs  (s)  and  (u)(2)  of 
this  section: 

Cashes  Ledge  Closure  Area  ^ 


(2)  Paragraph  (u)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  that  meet  the 
criteria  in  paragraph  (t)(2)(ii)  and  (iii)  of 
this  section. 

(v)  Western  COM  Area  Closure.  (1)  No 
fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in,  or  be  in  and 
no  fishing  gear  capable  of  catching  NE 
multispecies,  unless  otherwise  allowed 
in  this  part,  may  be  in,  or  on  board  a 
vessel  in,  the  area  known  as  the  Western 
COM  Area  Closure  (a  chart  depicting 
this  area  is  available  from  the  Regional 
Administrator  upon  request,  see  Table  1 
in  §600.502).  as  defined  by  straight 
lines  connecting  the  following  points  in 
the  order  stated,  except  as  specified  in 
paragraphs  (s)  and  (v)(2)  of  this  section: 

Western  GOM  Area  Closure 


Point 


N  Lat. 


W. Long 


CL1   43  07' 

CL2  42  49.5' 

CL3  42^46.5' 

CL4  I  42'43.5' 

CL5  42^42,5' 

CL6  42-49.5' 

CL1   43=07' 


69°02' 

68°46' 

68=50.5' 

68=58.5' 

69=17  5' 

69^26' 

69°02' 


Point 

N.  Lat. 

W.  Long. 

WGM1  

42=15' 

70^-15' 

WGM2  

42=15' 

69°55' 

WGM3  

43=15' 

69°55' 

WGM4  

43°15' 

70=15' 

WGM1  

42°  15' 

70=15' 

(2)  Paragraph  (v)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels  that  meet  the 
criteria  in  paragraphs  (t)(2)(ii)  and  (iii) 
of  this  section. 

(w)  Georges  Bank  Seasonal  Closure 
Area.  (1)  From  May  1  through  May  31, 
no  fishing  vessel  or  person  on  a  fishing 
vessel  may  enter,  fish  in.  or  be  in,  and 
no  fishing  gear  capable  of  catching 
multispecies,  unless  otherwise  allowed 
in  this  part,  may  be  in  the  area  known 
as  the  Georges  Bank  Seasonal  Closure 
Area,  as  defined  as  the  straight  lines 
connecting  the  following  points  in  the 
order  stated,  except  as  specified  in 
paragraphs  (s)  and  (w)(2)  of  this  section: 

Georges  Bank  Seasonal  Closure 
Areas 

[May  1 -May  31] 


■- f 

Point 

N  Lat. 

W.  Long. 

GB1  

42  00' 

V) 

GB2 

42°00' 

67=20' 

GB3 

4r30' 

67=20' 

GB4 

41°30' 

69-23' 

GB5 

(*) 

69=00' 

GB6 

41°00' 

69=00' 

GB7 

4roo' 

70=00' 

GB1  

42°00' 

V) 

^  a  chart  depicting  this  area  is  available 
from  the  Regional  Administrator  upon  request 
(see  Table  1  to  §600.502  of  this  chapter). 


1  Cape  Cod  shoreline  on  Atlantic  Ocean. 

2  2  Western  boundary  of  Closed  Area  1 

(2)  Paragraph  (w)(l)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  to  fishing  vessels: 

(i)  That  meet  the  criteria  in 
paragraphs  (t)(2)(i)  or  (ii)  of  this  section; 


(ii)  That  are  fishing  as  charter/party  or 
recreational  vessels;  or 

(iii)  That  are  fishing,with  or  using 
scallop  dredge  gear  when  fishing  under 
a  scallop  DAS  or  when  lawfully  fishing 
in  the  Scallop  Dredge  Fishery 
Exemption  Area  as  described  in 
§  648.80(j)(ll).  provided  the  vessel  uses 
an  8-inch  (20.3-cm)  twine  top  and 
complies  with  the  NE  multispecies 
possession  restrictions  for  scallop 
vessels  specified  at  §648.80(o). 

8.  In  §  648.82,  paragraphs  (b)(6). 
(b)(7),  (e),(k)(l)(i),(k)(l)(ii).  and 
(k)(l)(v)  are  suspended;  and  paragraphs 
{b)(8),  (b)(9),  (k)(l)(viii),  (k)(l)(ix).  and 
(1)  are  added  to  read  as  follows: 

§  648.82    Effort-control  program  for 
multispecies  limited  access  vessels. 

***** 

(b)*  *  * 

(8)  Large  Mesh  Individual  DAS 
category— ii)  DAS  allocation.  A  vessel 
fishing  under  the  Large  Mesh  Individual 
DAS  category  shall  be  allocated  a  DAS 
increase  of  36  percent  over  the  DAS 
allocations  specified  in  paragraph 
(b)(l)(i)  of  this  section  (this  includes  the 
proration  factor  for  1996).  To  be  eligible 
to  fish  under  the  Large  Mesh  Individual 
DAS  category,  a  vessel,  while  fishing 
under  this  category,  must  fish  with 
gillnet  gear  with  a  minimum  size  of  7- 
inch  (17.78-cm)  diamond  mesh  or  with 
trawl  gear  with  a  minimum  mesh  size  of 
8-inch  (20.32-cm)  diamond  mesh,  for 
the  entire  vear.  as  described  under 
§648.80(j)(3)(vi),  (k)(2)(iii),  and  (l)(2)(ii). 
(ii)  Initial  assignment.  No  vessel  shall 
be  initially  assigned  to  the  large  Mesh 
Individual  DAS  category.  Any  vessel 
that  is  initially  assigned  to  the 
Individual  DAS.  Fleet  DAS.  or  Small 
Vessel  category  may  request  and  be 
granted  a  switch  into  this  category  as 
specified  in  §  648.4(a)(l)(i)(I)(2). 

(9)  Large  Mesh  Fleet  DAS  category— 
(i)  DAS  allocation.  A  vessel  fishing 
under  the  Large  Mesh  Fleet  DAS 
category  shall  be  allocated  120  DAS.  To 
be  eligible  to  fish  under  the  Large  Mesh 
Fleet  DAS  category,  a  vessel  while 
fishing  under  this  category  must  fish 
with  gillnet  gear  with  a  minimum  mesh 
size  of  7-inch  (17.78-cm)  diamond  mesh 
or  trawl  gear  with  a  minimum  mesh  size 
of  8-inch  (20.32-cm)  diamond  mesh,  as 
described  under  §648.80(j)(3)(vi). 
(k)(2)(iii),  and  (l)(2)(ii). 

(ii)  Initial  assignment.  No  vessel  shall 
be  initially  assigned  to  the  Large  Mesh 
Fleet  DAS  category.  Any  vessel  that  is 
initially  assigned  to  the  Individual  DAS. 
Fleet  DAS.  or  Small  Vessel  category  may 
request  and  be  granted  a  switch  into  this 
category  as  specified  in 
§648.4(a)(l)(i)(I){2). 
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(k)  *  *  * 

(D*  *  * 

(viii)  Number  and  size  of  nets.  NE 
multispecies  limited  access  vessels 
fishing  under  a  NE  multispecies  DAS 
may  not  fish  with.  haul,  possess,  or 
deploy  more  than  50  stand-up 
(roundfish)  gillnets  or  100  tie-down 
(flatfish)  nets,  except  as  provided  in 
paragraph  (k)(l)(i)(A)  of  this  section. 
Vessels  may  fish  any  combination  of 
roundfish  and  flatfish  gillnets  up  to  100 
nets,  provided  that  the  number  of 
roundfish  and  flatfish  gillnets  does  not 
exceed  the  limitations  specified  in  this 
paragraph  (k)(l)(viii).  Nets  may  not  be 
longer  than  300  ft  (91.44  m).  or  50 
fathoms,  in  length. 

(A)  Monkfish  limited  access  vessels 
fishing  with  a  valid  monkfish  Category^ 
C  or  D  permit  (i.e.,  vessels  that  possess 
both  a  monkfish  and  multispecies 
limited  access  permit)  that  obtain  an 
armual  designation  as  a  Day  gillnet 
vessel  and  that  are  fishing  under  a 
monkfish  DAS,  may  fish  up  to  150 
monkfish  nets  as  specified  in 
§648.92(b)(8)(iv),  provided  the  vessels 
complies  with  the  minimum  gillnet 
mesh  size  restriction  of  10-inch  (25.4- 
cm)  mesh,  as  specified  in 
§648.91(c)(l)(iii). 

(B)  [Reserved] 

(ix)  Removal  of  nets  from  water. 
Gillnets  must  be  removed  from  the 
water  when  the  annual  NE  multispecies 
DAS  allocated  has  been  used  or  the 
maximum  allowable  quarterly  NE 
multispecies  DAS,  as  specified  in 
paragraph  (1)  of  this  section,  have  been 
used. 
***** 

(1)  Accrual  of  DAS  and  restrictions  on 
NE  multispecies  DAS  use — (1)  15-hour 
minimum  for  trips  of  3  to  15  hours.  For 
vessels  fishing  under  a  NE  multispecies 
DAS,  at  any  time  during  a  fishing  trip 
under  a  NE  multispecies  DAS,  DAS 
shall  be  accrued  in  the  following 
manner:  For  trips  less  than  or  equal  to 

3  hours  in  duration  (from  the  time  a 
vessel  lawfully  calls  into  the  DAS 
program  until  the  time  it  lawfully  calls 
out  of  the  DAS  program),  DAS  will  be 
deducted  from  the  vessel's  annual  NE 
multispecies  DAS  allocation  on  an 
actual  time  basis  (to  the  nearest  minute) 
up  to  3  hours.  For  trips  greater  than  3 
hours  and  less  than  or  equal  to  15  hours. 
15  hours  will  be  deducted  from  the 
vessel's  annual  NE  multispecies  DAS 
allocation. 

(2)  Quarteriy  restriction  ofNE 
multispecies  DAS  use.  Vessels  may  use 
no  more  than  25  percent  of  their  annual 
NE  multispecies  DAS  allocation,  as 
specified  under  §  648.82(b)  during  the 
first  quarter  (May-July)  of  the  fishing 


year  (e.g.,  for  the  period  May  through 
July,  a  Fleet  DAS  vessel  would  be 
restricted  to  using  no  more  than  22  NE 
multispecies  DAS  from  its  annual 
allocation  of  88  DAS).  End-of-year  cany- 
over  NE  multispecies  DAS  accrued  from 
the  May  1,  2001.  through  April  30.  2002, 
fishing  year,  as  specified  in 
§  648.82(a)(1),  may  not  be  included 
when  determining  25  percent  of  a 
vessel's  annual  DAS  allocation  under 
this  provision. 

9.  In  §648.86,  paragraphs  (b)(4). 
(d)(2),  and  (e)(2)  are  suspended,  and 
paragraphs  (b)(5).  (d)(4),  and  (e)(4)  are 
added  to  read  as  follows: 

§648.86    NE  multispecies  possession 
restrictions. 

***** 

(b)  *   *   * 

(5)  Exemption.  A  vessel  fishing  under 
a  NE  multispecies  DAS  is  exempt  from 
the  landing  limit  described  in  paragraph 
(h)(1)  of  this  section  when  fishing  south 
of  the  GOM  Regulated  Mesh  Area  as 
defined  in  §648.80(i)(l),  provided  that  it 
does  not  fish  in  the  GOM  Regulated 
Mesh  Area  for  a  minimum  of  30 
consecutive  days  (when  fishing  under 
the  multispecies  DAS  program),  and  has 
on  board  an  authorization  letter  issued 
by  the  Regional  Administrator.  Vessels 
exempt  from  the  landing  limit 
requirement  may  transit  the  GOM 
Regulated  Mesh  Area,  provided  that 
their  gear  is  stowed  in  accordance  with 
one  of  the  provisions  of  §  648.23(b). 
***** 

(d)  *  *  * 

(4)  Possession  limit  for  vessels 
participating  in  the  northern  shrimp 
fishery.  Owners  and  operators  of  vessels 
participating  in  the  Small-Mesh 
Northern  Shrimp  Fisher\-  Exemption 
Area,  as  described  in  §  648.80(j)(5).  with 
a  vessel  issued  a  valid  Federal  NE 
multispecies  permit  specified  under 
§  648.4(a)(1),  may  possess  and  land 
silver  hake  and  offshore  hake, 
combined,  up  to  an  amount  equal  to  the 
weight  of  shrimp  on  board,  not  to 
exceed  3.500  lb  (1.588  kg).  Silver  hake 
and  offshore  hake  on  board  a  vessel 
subject  to  this  possession  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(e)  *   *   * 

(4)  Possession  limit  for  vessels 
participating  in  the  northern  shrimp 
fisher^'.  Owners  or  operators  of  vessels 
fishing  in  the  Small-mesh  Northern 
Shrimp  Fishery  Exemption  Area  under 
the  exemption  described  in 
§  648.80(j)(5),  with  a  vessel  issued  a 
valid  Federal  NE  multispecies  permit 
specified  under  §  648.4(a)(1).  may 
possess  on  board  or  land  silver  hake  and 


offshore  hake,  combined,  up  to  100  lb 
(45.36  kg).  Silver  hake  and  offshore  hake 
on  board  a  vessel  subject  to  this 
possession  limit  must  be  separated  from 
other  species  of  fish  and  stored  so  as  to 
be  readily  available  for  mspection. 
*        *        *      '   *        * 

10.  In  §648.89.  paragraphs  (b)  through 
(e)  are  suspended  and  paragraphs  (f) 
through  (i)  are  added  to  read  as  follows: 

§648.89    Recreational  and  charter/party 
restrictions. 

***** 

(f)(1)  Recreational  minimum  fish 
sizes.  Persons  aboard  charter  or  party 
vessels  permitted  under  this  part  and 
not  fishing  under  the  NE  multispecies 
DAS  program,  and  private  recreational 
fishing  vessels  in  the  EEZ,  may  not 
retain  fish  smaller  than  the  minimum 
fish  sizes,  measured  in  total  length  (TL) 
as  follows: 

Minimum  Fish  Sizes  (TL)  for  Char- 
ter. Party,  and  Private  Rec- 
reational Vessels 


Species 


Sizes 
(inches) 


Cod  23  (58  42  cm) 

Haddock |  21  (53  3  cm) 

Pollock  19  (48  3  cm) 

Witch  flounder  (gray  sole)      14  (35  6  cm) 

Yellowtail  flounder I  13  (33  0  cm) 

Atlantic  halibut  |  36  (91  4  cm) 

American  plaice  (dab) 14  (35  6  cm) 

Winter  flounder  j  12  (30  5  cm) 

(blackback). 
Redtish    I  9  (22.9  cm) 

(2)  Exception  Vessels  may  possess 
fillets  less  than  the  minimum  size 
specified  if  the  fillets  are  taken  from 
legal-sized  fish  and  are  not  offered  or 
intended  for  sale,  trade  or  barter, 

(g)  Possession  restrictions — (1)  Cod 
and  haddock— [i]  GOM  Regulated  Mesh 
Area.  For  charter,  party,  and  private 
recreational  vessels  fishing  any  part  of 
a  trip  in  the  GOM  Regulated  Mesh  .\rea 
as  defined  in  §  648.80(j)(l).  each  person 
on  the  vessel  may  possess  no  more  than 
10  cod  and/or  haddock,  combined,  in, 
or  harvested  from  the  EEZ. 

(ii)  Areas  other  than  the  GOM 
Regulated  Mesh  Area.  For  a  private 
recreational  vessel  fishing  in  areas  other 
than  the  GOM  Regulated  Mesh  Area, 
each  person  on  the  vessel  may  possess 
no  more  than  10  cod  and  or  haddock, 
combined,  in.  or  harvested  from  the 
EEZ. 

(iii)  For  purposes  of  counting  fish, 
fillets  will  be  converted  to  whole  fish  at 
the  place  of  landmg  by  dividing  the 
number  of  fillets  by  two.  If  fish  are 
filleted  into  a  single  (butterfly)  fillet. 
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such  fillet  shall  be  deemed  to  be  from 
one  whole  fish. 

(iv)  Cod  and  haddock  harvested  by 
private  recreational  vessels  with  more 
than  one  person  aboard  may  be  pooled 
in  one  or  more  containers.  Compliance 
with  the  possession  limit  will  be 
determined  by  dividing  the  number  of 
fish  on  board  by  the  number  of  persons 
on  board.  If  there  is  a  violation  of  the 
possession  limit  on  board  a  vessel 
carrying  more  than  one  person,  the 
violation  shall  be  deemed  to  have  been 
committed  by  the  owner  and  operator  of 
the  vessel. 

(v)  Cod  and  haddock  must  be  stored 
so  as  to  be  readily  available  for 
inspection. 

(2)  Atlantic  halibut.  Charter  and  party 
vessels  permitted  under  this  part,  and 
private  recreational  fishing  vessels 
fishing  in  the  EEZ,  may  not  possess  on 
board  more  than  one  Atlantic  halibut. 

(h)  Restrictions  on  sale.  It  is  unlawful 
to  sell,  barter,  trade,  or  otherwise 
transfer  for  a  commercial  purpose,  or  to 
attempt  to  sell,  barter,  or  otherwise 
transfer  for  a  commercial  purpose,  NE 
multispecies  caught  or  landed  by 
charter  or  party  vessels  permitted  under 
this  part  not  fishing  under  a  DAS  or 
private  recreational  fishing  vessels 
fishing  in  the  EEZ. 

(i)  Charter/party  vessel  restrictions  on 
fishing  in  Gulf  of  Maine  closed  areas 
and  the  Nantucket  Lightship  Closed 
Area. 

(1)  Gulf  of  Maine  Closed  Areas. 
Charter/party  vessels  issued  a  Federal 
multispecies  permit  and  fishing  under 
the  charter/party  provisions  may  not 
fish  in  the  Gulf  of  Maine  closed  areas 
specified  in  §  648.81(tKl),  (uKD,  and 
(v)(l)  during  the  time  periods  specified 
in  those  sections,  unless  the  vessel  has 
on  board  a  letter  of  authorization  issued 
bv  the  Regional  Administrator  pursuant 
to  §§648.81(t)(2)(iii)  and  648.89(i)(3). 
The  letter  of  authorization  is  valid 
through  July  31,2002. 


(2)  Nantucket  Lightship  Closed  Area. 
Charter/party  vessels  may  not  fish  in  the 
Nantucket  Lightship  Closed  Area 
specified  in  §  648.81(r)(l)  unless  the 
vessel  has  on  board  a  letter  of 
authorization  issued  by  the  Regional 
Administrator  pursuant  to 
§§648.81(r)(2)(iii)  and  648.89(iK3). 

(3)  Letters  of  Authorization.  To  obtain 
either  of  the  letters  of  authorization 
specified  in  §648.89(i)(l)  and  (2),  a 
vessel  owner  must  request  a  letter  from 
the  Northeast  Regional  Office  of  NMFS, 
either  in  writing  or  by  phone  (see  Table 
1  to  §  600.502).  As  a  condition  of  these 
letters  of  authorization,  the  vessel  owner 
must  agree  to  the  following: 

(i)  The  letter  of  authorization  must  be 
carried  on  board  the  vessel  during  the 
period  of  participation; 

(ii)  Fish  harvested  or  possessed  by  the 
vessel  may  not  be  sold  or  intended  for 
trade,  barter  or  sale,  regardless  of  where 
the  fish  are  caught; 

(iii)  The  vessel  has  no  gear  other  than 
rod  and  reel  or  handline  gear  on  board; 
and 

(iv)  For  the  Gulf  of  Maine  closure 
areas,  charter/party  vessels  may  not  use 
anv  NE  multispecies  DAS  during  the 
period  of  participation. 

11.  In  §648.91,  paragraphs  (c)(l)(i) 
and  (ii)  are  suspended  and  paragraphs 
(c)(l)(v)  and  (vi)  are  added  to  read  as 
follows: 

§  648.91    Monkfish  regulated  mesh  areas 
and  restrictions  on  gear  and  methods  of 
fishing. 

***** 

(c)*  *   * 

(D*  *  * 

(v)  Trawl  nets  while  on  a  monkfish 
DAS  Except  as  provided  in  paragraph 
(c)(l)(vi)  of  this  section,  the  minimum 
mesh  size  for  any  trawl  net.  including 
beam  trawl  nets,  used  by  a  vessel  fishing 
under  a  monkfish  DAS  is  10-inch  (25.4- 
cm)  square  or  12-inch  (30.5-cm) 
diamond  mesh  throughout  the  codend 
for  at  least  45  continuous  meshes 


forward  of  the  terminus  of  the  net.  The 
minimum  mesh  size  for  the  remainder 
of  the  trawl  net  is  the  regulated  mesh 
size  specified  under  §648. 80(j)(3),  (j)(4), 
(k}(2)(i).  or  (l)(2)(i)  of  the  Northeast 
multispecies  regulations,  depending 
upon  and  consistent  with  the  NE 
multispecies  regulated  mesh  area  being 
fished. 

(vi)  Trawl  nets  while  on  a  monkfish 
and  NE  multispecies  DAS.  For  vessels 
issued  a  Category  C  or  D  limited  access 
monkfish  permit  and  fishing  with  trawl 
gear  under  both  a  monkfish  and  NE 
multispecies  DAS.  the  minimum  mesh 
size  is  that  allowed  under  regulations 
governing  mesh  size  for  the  NE 
Multispecies  FMP  at  §  648.80(i)(3).  (j)(4}. 
(k)(2)(i).  or  (l)(2)(i).  depending  upon, 
and  consistent  with,  the  NE 
multispecies  regulated  mesh  area  being 
fished. 
***** 

12.  In  §648.92,  paragraphs  (b)(8)(i), 
and  (ii)  are  suspended  and  paragraph 
(b)(8)(vi)  is  added  to  read  as  follows; 

§  648.92    Effort-control  program  for 
monkfish  limited  access  vessels. 

***** 

(b)  *  *  * 

(8)*  *  * 

(vi)  Number  and  size  of  nets.  A  vessel 
issued  a  monkfish  limited  access  permit 
or  fishing  under  a  monkfish  DAS  may 
not  fish  with,  haul,  possess,  or  deploy 
more  than  150  gillnets.  A  vessel  issued 
a  NE  multispecies  limited  access  permit 
and  a  limited  access  monkfish  permit, 
or  fishing  under  a  monkfish  DAS,  may 
fish  any  combination  of  monkfish. 
roundfish.  and  flatfish  gillnets.  up  to 
150  nets  total,  provided  that  the  number 
of  monkfish.  roundfish,  and  flatfish 
gillnets  is  consistent  with  the 
limitations  of  §648.82(k)(l)(viii].  Nets 
may  not  be  longer  than  300  ft  (91.44  m), 
or  50  fathoms,  in  length. 

[FR  Doc.  02-10488  Filed  4-25-02;  1:12  pm) 

BILLING  CODE  3S10-22-P 


Reader  Aids 


Federal  Register 

Vol.  67.  No    82 
Monddv.  April  29.  2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information.  indexe.s  and  other  finding         202-523-5227 

aids 
Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register.  CFR  and  other  publications 

is  located  at:  http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 

Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 

http://www.nara.gov/fedreg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 

an  open  e-mail  service  that  provides  subscribers  with  a  digital 

form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 

of  the  Federal  Register  Table  of  Contents  includes  HTML  and 

PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 

Online  mailing  list  archives.  FEDREGTOC-L.  loin  or  leave  the  list 

for  change  settings):  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 

service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http^//hyd^a.gsa.gov/archives/publaws-l.html 

and  select  (oin  or  leave  the  list  (or  change  settings);  then  follow 

the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 

respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 

Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 

regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  APRIL 

15333-15462 1 

15463-15706 2 

15707-16010 3 

16011-16284 4 

16285-16626 5 

16627-16968 8 

16969-17278 9 

17279-17602 10 

17603-17904 11 

17905-18084 12 

18085-18460 15 

18461-18772 16 

18773-19100 17 

19101-19318 18 

19319-19506 19 

19507-19634 22 

19635-20004 23 

20005-20424 24 

20425-20606 25 

20607-20880 26 

20881-21158 29 


CFR  PARTS  AFFECTED  DURING  APRIL 


.•\t  the  end  of  each  month,  the  Off! 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  by 
the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 

12473 (See  EO 

13262) 18773 

13262 18773 

Proclamations: 

7536 17599 

7537  17601 

7538 17905 

7539  18083 

7540 19097 

7541 19099 

7542 19633 

7543 19635 

7544  20005 

7545 20007 

7546 20605 

Administrative  Orders: 
Presidential 

Determinations 
No  2002-12  of  April  1. 

2002 18461 

No  2002-13  Of  April 

12.  2002 20425 

No  2002-14  of  April 

16.2002 20427 

No.  2002-15  of  April 

18.  2002  20429 

No.  2002-16  of  April 

18,  2002 20431 

5  CFR 

410 15463 

532 20009 

550 15463  19319 

551 15463 

630 15463 

1600  17603 

1650 17603 

7  CFR 

6 20881 

300 18463 

301 18463  18464 

318 18463 

319 18463 

353 18463 

400 16285 

401 16285 

403 16285 

405 16285 

406 16285 

409 16285 

414 16285 

415 16285 

416 16285 

422 16285 

425 16285 

430 16285 

433 16285 

435 16285 

437 16285 


ce  of  the  Federal  Register 
Sections  Affected  (LSA).  which 
documents  published  since 

441 16285 

443 16285 

445 16285 

446 16285 

447 16285 

450 16285 

451 16285 

454 16285 

455 16285 

456 r. 16285 

458 16285 

916 16286 

917 16286 

925 20607 

930 20613 

932 20616 

985 20618 

989 15707 

1030 19507 

1210 17907 

1280   17848 

1703 16011 

1714 16969 

1951 19101 

3565 16969 

Proposed  Rules: 

12 19699 

28 19357 

354 19524 

500 17301 

905 15339 

920 15339  18517 

927 15747 

1205 15495 

1219 17018 

1710 17018 

8  CFR 

214 -. 18062 

236 19508 

241 19508 

248 18062 

286  15333 

Proposed  Rules: 

214 18065 

235 '8065 

248 18065 

286 15753 

9  CFR 

53 17605 

72  17605  '8466 

93  20624 

94 15334  20883 

113 15711 

390 20009 

Proposed  Rules: 

78        20460 

97  19524 

130 ■. 19524 

113 16327 

Ch  III .' 15501 


11 


Federal  Register/ Vol.  67,  No.  82 /Monday,  April  29,  2002 /Reader  Aids 


10CFR 

2 20884 

20 16298,  20250 

32 20250 

35 20250 

PropoMd  Rules; 

16   20059 

50  16654 

170 17490 

171  17490 

430 17304 

710 16061 

824 15339 

11  CFR 

Proposed  Rules: 

111 20461 

12  CFR 

3  16971 

208 16971 

225 16971 

226 16980 

264a 15335 

304 18793 

325 16971 

567 16971 

609 16627 

611 17907 

614 17907 

620 16627 

701 20013 

951 18796 

985 18806 

1750 19321 

Proposed  Rules: 

8 20466 

560 20468 

563b 17230 

574 17230 

575 17230 

590 20468 

591 20468 

13  CFR 

121 19637 

Proposed  Rules: 

121  16063,  17020.  19317 

14  CFR 

23 18807.  20885 

25 20414,  20624,  20887 

39 15468,  15470,  15472, 

15473.  15475,  15476,  15714. 
15717,  16011,  16983,  16987, 
16991,  16994,  17279,  17917. 
17923,  17929,  17931,  17934, 
18810,  18813,  18815,  19101, 
19104,  19322,  19327,  19511, 
19637,  19640,  19641,  19644. 
19646,  19650,  19652,  19655, 
19657,  19659,  19661,  19663, 
19809,  19810,  20626,  20628, 
20890 

71  15478,  15479,  18059, 

18467,  18817,  19107,  19108, 
19330,  19514,  19666 

97 16013,  16014,  19667, 

19669 

330 18468 

Ch.  VI 17258 

1300 17258 

1310 17258 

Proposed  Rules: 

Ch.  1 19534 


25 16329,  16656 

39      15755.  15758,  15760 

15762  15763.  16064  16067 

16069,  16330.  16331  16333. 

16335.  17305,  17306.  18141. 

19132,  19134 

71  15502.  15503.  15504, 

18517,  19135  19710,  19711. 

20919,  20920,  20921 

382 17308 

15  CFR 

Ch  VII 20630 

16  CFR 

305 17936 

312 18818 

Proposed  Rules: 

310         15767 

1500 20062 

17  CFR 

230 19671,  19848 

239 19848 

240 19671 

270 19848 

274 19848 

Proposed  Rules: 

3 19358 

37 20702 

38 20702 

39 20702 

40 20702 

229 19896 

230 19886,  19914 

239 19914 

240 19896 

249 .19896.  19914 

274 19886 

275 19500 

279 19500 

18  CFR 

Proposed  Rules: 

Ch.  1 16071,  20922 

284 19136- 

19  CFR 

181 15480,  19810 

191  16634 

Proposed  Rules: 

141  16664 

142 16664 

201 20709 

20  CFR 

404 20018,  20890 

416  20890 

Proposed  Rules: 

404  19138 

21  CFR 

173 15719 

201 16304 

330 16304 

331 16304 

341 16304 

346 16304 

355 16304 

358 16304 

369 16304 

510 17282 

520 17284 

522 17282,  18085,  18086 

701  16304 


874 20893 

Proposed  Rules: 

184 18834 

201  20070 

212 15344 

312 20070 

314 20070 

601 20070 

872 16338 

1308 20072 

22  CFR 

41   18821 

62 17611 

121 20894 

Proposed  Rules: 

213 17655 

24  CFR 

50 19492 

1005 19492 

3280 20400 

3284 18398 

25  CFR 

Proposed  Rules: 

502 20923 

542 19713 

26  CFR 

1  18988,  20028,  20433, 

20632,  20896,  20901 

54  18988 

301 20028,20901 

602 18988,  20028,  20901 

Proposed  Rules: 

1 17309,  18834,  18835, 

19713,  20072,  20711,  20923 

54 19713 

301 18839,  20072,  20923 

602 19713 

27  CFR 

20 17937,20868 

40     19332 

252 18086 

Proposed  Rules: 

4 17312 

28  CFR 

89 17027 

29  CFR 

1926 18091 

1979 15454 

2520 17264 

2700 18485 

4022 16950,  18112 

4022B 16950 

4044 16950,  18112 

Proposed  Rules: 

552 16668,  17760 

1926 18145 

30  CFR 

75 18822 

201 19109 

206 19109 

212 19109 

216 19109 

217 19109 

218 19109 

219 19109 

220 19109 

227 19109 


228 19109 

230 19109 

241 19109 

243 19109 

Proposed  Rules; 

58 19140 

72 19140 

936 16341 

938 18518 

31  CFR 

103 21110,21114,21117, 

21121 

210 17896 

Ch.  V 16308 

Proposed  Rules: 

356 20934 

32  CFR 

199 15721,  18114,  18825 

326 17616 

505 17618 

706 18485,  18487,  18488, 

18489,  18490,  18491 

806b 17619 

935 16997 

Proposed  Rules: 

199 17948,  19141 

33  CFR 

100 17621,  17622 

110 20907 

117 18492,  19113,  20032, 

20033,  20441 ,  20442 

140 18493 

165 15484,  15744,  16016, 

17284,  17667,  18523,  19333, 
19673,  19674,  19676,  20443, 
20642,  20907,  20909,  20913 

334 20445 

Proposed  Rules: 

100 17665 

117 16016.  18521 

147 15505 

165 15507,  16668,  17314, 

19142,  19144,  19365,  19367, 
19728,  20474,  20937 

167 18527 

203 20477 

34  CFR 

Proposed  Rules: 

34 18072 

36  CFR 

703 16018 

1254 17286 

Proposed  Rules: 

1190 15509 

1191 15509 

1253 18146 

37  CFR 

Proposed  Rules: 

201 18148 

38  CFR 

Ch,  1 16023 

20 16309 

46 19678 

39  CFR 

111 18684,20644 

224 16023 

229 16023 
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230 16024 

233 16023 

266 16023 

273 16023 

Proposed  Rules: 

111 18842.  20074 

501 20077 

40CFR 

52 15335,  15336,  16026. 

16638,  16640,  16642    16644. 

17007.  17286.  17624.  17939, 

18115,  18493.  18497.  19335. 

19337.  19515.  19682.  19685. 

20034.  20036.  20645.  20647 

55 20651 

60 20652 

61 20652 

■62 17944 

63 15486.  16317.  16582. 

16614.  17762,  17824 

81 16646.  17939,  19337 

82 21130 

148 16262 

180 15727,  16027.  17631. 

19114.  19120,  19339 

261 16262 

268 16262,  17119 

271  16262,  17636,  19517 

20038,  20446 

300 : 19130 

302 16262 

721 17643 

745 15489 

Proposed  Rules: 

9 17122 

51 17954,  18528 

52 15345,  16669,  17317. 

17669.  17954.  17955.  18149. 

18528.  18547.  19148,  19369, 

19730,  20078,  20080,  20478 
20713 

55 17955 

62 17321,  17961 

63 15510,  15674.  16154, 

16343,  16625,  17492,  20206 

70 15767 

81 17955 

82 21135 

96 17954 

97 17954 

122 17122 

123 17122 

124 17122 

125 17122 

141 19030 

180 16073.  18150 

228 15348 

261 18528 

262 18528 

264 18528 

265 18528 

270 18528 


271 20080 

432 20081 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 

42  CFR 

68c 17650 

405 20681 

410 20681 

411 20681 

414 20681 

415 20681 

43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 

44  CFR 

64 16030 

67 20446 

Proposed  Rules: 

67 20481 

45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 18846.  20485 

2552 18847 

46  CFR 

45 19685 

71 21062 

114 21062 

115 21062 

125 21062 

126 21062 

167 21062 

169 21062 

175 21062 

176 21062 

Proposed  Rules: 

151 19730 

356 18547 


540 19535  19730 

47  CFR 


0 

18827 

1 

..16647, 

, 17009 

18827 

2 

..17009, 

,  17288. 

20914 

11  

18502 

25  

17288 

26  

..17009. 

20914 

32 

.  20052 

36  

.17013 

51  

. 20052 

52 

16322 

54 

15490, 

17014 

19809 
20052 

61 

17009 

63   

18827 

69  

..15490. 

17009 

73 

15493 

15735. 

15736 

16651 

16652 

17014 

17654 

18832 

19693 

20459 

74 

16652 

76  

. 17015 

87   

17288 

90   .  .. 

16652 

Proposed 

Rules: 

0 

18560 

1  

..17036 

, 17325 

18560 

2 

..16683. 

17038 

25 

16347 

52 

.16347 

61 

.17036 

69 

17036 

73 

15768 

15769 

16350 

16351. 

16673 

16706 

17041 

17669. 

17670. 

17963 

19151 

19152. 

19732 

20485 

20940 

20941 

20942 

74  

16683 

76  

18848 

80  

16683 

90 

..16351 

16683 

97  

.15683 

48  CFR 

208 '. 20687 

210 20687 

215 20688 

225 20692  20693  20697 

235 20699 

252 20693  20697 

1823 17016 

1836 17016 

1852  17016 

Proposed  Rules: 

16 19952 

22 19952 

27  17278 

31  19952 

37 19952 

52 17278.  19952 

203 18160 

208 15351 


2-!6  15351 

225  18161.  20713 

245  20714 

252  20714 

49  CFR 

171 15736 

172 15736 

173 15736 

174 15736 

176 15736 

178  15736 

180  15736 

216  19970 

229  16032 

232 17556 

238  19970 

533 16052 

571 19343  19518 

573 19693 

659        15725 

Proposed  Rules: 

171         15510 

172 15510 

173 ; 15510 

175 15510 

191  16355 

192 16355 

195 16355 

533 19536 

567  15769  20943 

571  15769  20943 

574 15769  20943 

575  15769  20943 

50  CFR 

17   15337.  18356  "9812 

222 20054 

223 18833  20054 

229  1549S  20699 

230  20055 

600  15338 

648  20056  21140 

660  15338  16322  16323 

18117  18512  20056 
679     16325  18129  20057, 

20915 
Proposed  Rules 
■~  15856,  16492  18572 

92  16707 

2-6   19370 

600   .15516.  19152.  19154 
20715.  20943 

622  16359 

635     1^349.  20716  20944 
648  16079  16362 

654  19155 

660     17353  17354  18576 

20944 
679  15517 


IV 


Federal  Register /  Vol.  67,  No.  82 /Monday,  April  29,  2002 /Reader  Aids 


REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  APRIL  29,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tarl)  grown  in — 
Michigan  et  aL:  published  4- 
26-02 

Grapes  grown  in — 
California;  published  4-26-02 

AGRICULTURE 
DEPARTMENT 

Import  quotas  and  fees: 
Dairy  tariff-rate  quota 
licensing;  published  4-29- 
02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals; 
Incidental  taking — 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
published  4-26-02 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Technical  and  administrative 
amendments;  published  3- 
28-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives— 
Refomnulated  gasoline 
transition  from  winter  to 
summer  grade; 
blendstock  tracking  and 
accounting  requirements 
eliminated;  published  2- 
26-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  2-26-02 
Maryland;  published  2-27-02 
Minnesota;  published  2-26- 
02 
Hazardous  waste  program 
authorizations: 

Delaware;  published  2-27-02 
North  Carolina;  published  2- 
28-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 


Kentucky:  published  4-3-02 
Wisconsin    published  4-2-02 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Technical  amendments, 

published  3-29-02 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Comprehensive 
Methamphetamne  Control 
Act  of  1996:  implementation: 
Pseudophedrine, 
phenylpropanolamine,  and 
combination  ephedrine 
drug  products:  transaction 
reporting  requirements: 
published  3-28-02 

STATE  DEPARTMENT 

International  Traffic  m  Arms 
regulations 
US    Munitions  list; 

amendments:  published  4- 

29-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Chesapeake  Bay  entrance 
and  Hampton  Roads,  VA; 
regulated  navigation  area, 
published  1-28-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  published  4-22-02 

MD  Helicopters,  Inc.; 
published  4-12-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineenng  and  traffic 
operations: 

Truck  size  and  weight — 
Truck  length  and  width 
exclusive  devices; 
published  3-29-02 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol:  viticultural  area 
designations: 

Rockpile,  Sonoma  County, 
CA;  published  2-28-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Qualified  cover  calls:  equity 

options  with  flexible  terms, 

published  4-29-02 
Qualified  education  loans, 

interest  deduction 

information  reporting. 

including  magnetic  media 


filing  requirements  for 
information  returns: 
published  4-29-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards: 
Classification  services  to 

growers;  2002  user  fees; 

comments  due  by  5-6-02; 

published  4-19-02  [FR  02- 

09784] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

National  Arboretum;  schedule 
of  fees;  comments  due  by 
5-10-02;  published  4-10-02 
[FR  02-08589] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Useful  life  of  facility 
determination;  comments 
due  by  5-9-02;  published 
4-9-02  [FR  02-08484] 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Government  in  the  Sunshine 

Act;  implementation; 

comments  due  by  5-8-02; 

published  4-8-02  [FR  02- 

08437] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 
Pelagic  longline 

management;  comments 

due  by  5-10-02; 

published  4-10-02  [FR 

02-08689] 
Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 
Gulf  of  Mexico  and  South 

Atlantic  coastal 

migratory  pelagic 

resources:  comments 

due  by  5-9-02; 

published  3-25-02  [FR 

02-07128] 
Northeastem  United  States 
fisheries — 
Atlantic  hagfish; 

comments  due  by  5-6- 

02;  published  4-5-02 

[FR  02-08335] 


COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management; 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon: 
comments  due  by  5-9- 
02;  published  4-24-02 
[FR  02-10083] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Incidental  taking — 
Gulf  of  Mexico:  oil  and 
gas  structure  removal 
activities;  bottlenose 
and  spotted  dolphins; 
comments  due  by  5-6- 
02;  published  4-19-02 
[FR  02-09519] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging; 
Child-resistant  packaging 
requirements — 
Hormone  replacement 

therapy  products 

containing  progestogen 

and  estrogen 

substances;  exemption; 

comments  due  by  5-6- 

02;  published  2-19-02 

[FR  02-03999] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Freedom  of  Infomriation  Act, 
Privacy  Act.  et  al.; 
implementation;  comments 
due  by  5-7-02;  published  3- 
15-02  [FR  02-06091] 

DEFENSE  DEPARTMENT 
Army  Department 

Corps  Regulatory  Program 

and  new  Historic 

Preservation  Advisory 

Council  regulations; 

comments  due  by  5-7-02; 

published  3-8-02  [FR  02- 

05653] 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 

Multiple  award  contracts; 
competition  requirements 
for  purchase  of  services; 
comments  due  by  5-6-02; 
published  4-1-02  [FR  02- 
07785] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Federal  and  federally-funded 
construction  projects; 
government  contractors' 
labor  relations;  open 
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competition  and 
government  neutrality 
preservation;  comments 
due  by  5-6-02;  published 
3-7-02  [FR  02-05385] 
ENERGY  DEPARTMENT 
Personnel  Security  Assistance 
Program;  security  police 
officer  positions;  eligibllitiy 
requirements;  comments 
due  by  5-6-02;  published  4- 
4-02  [FR  02-08134] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  5-10-02;  published  4- 
10-02  [FR  02-07223] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Portland  cement 
manufactunng  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08161] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Portland  cement 
manufacturing  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08162] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Vegetable  oil  production; 
solvent  extraction; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05862] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Vegetable  oil  production; 

solvent  extraction; 

comments  due  by  5-6-02; 

published  4-5-02  [FR  02- 

05863] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 
Puerto  Rico;  comments  due 

by  5-10-02;  published  4- 

10-02  [FR  02-08686] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Alabama;  comments  due  by 

5-10-02;  published  4-10- 

02  [FR  02-08531] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Alabama;  comments  due  by 
5-10-02.  published  4-10- 
02  [FR  02-08532] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
5-8-02,  published  4-8-02 
[FR  02-08293] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
California;  comments  due  by 

5-8-02;  published  4-8-02 

[FR  02-08294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

5-8-02;  published  4-8-02 

[FR  02-08291] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08292] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
California,  comments  due  by 

5-8-02;  published  4-8-02 

[FR  02-08287] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
California;  comments  due  by 

5-8-02,  published  4-8-02 

[FR  02-08288] 
South  Carolina;  comments 

due  by  5-10-02;  published 

4-10-02  [FR  02-08685] 
Water  supply: 
National  pnmary  and 

secondary  drinking  water 

regulations — 


Aeromonas  hydrophilia  in 
dnnking  water 
distnbution  systems 
analytical  method 
approval   comments 
due  by  5-6-02 
published  3-7-02  [FR 
02-05447] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 

Numbenng  resource 
optimization   comments 
due  by  5-6-02,  published 
4-5-02  [FR  02-08250] 
Digital  television  stations,  table 

of  assignments 

Virginia,  comments  due  by 
5-9-02:  published  4-9-02 
[FR  02-08497] 
Radio  broadcasting: 

Worid  Radiocommunication 
Conferences,  frequency 
bands  below  28000  kHz; 
comments  due  by  5-8-02 
published  4-8-02  [FR  02- 
07727] 

Radio  services,  special 
Pnvate  land  mobile  radio 
services- 
Public  safety 
communications 
improvement  in  800 
MHz  band   and  900 
MHz  industnal'land 
transportation  and 
business  port  channels 
consolidation,  comments 
due  by  5-6-02: 
published  4-5-02  [FR 
02-08304] 

Radio  stations;  table  of 
assignments: 
Louisiana,  comments  due  by 

5-6-02:  published  4-5-02 

[FR  02-08196] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Federal  and  federally-funded 
construction  projects 
government  contractors 
labor  relations   open 
competition  and 
government  neutrality 
preservation,  comments 
due  by  5-6-02.  pubiisneo 
3-7-02  [FR  02-05385] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Medicare  & 
Medicaid  Services 

Medicare 

Medicare-Endorsed 
Prescnption  Drug  Card 
Assistance  Initiative 
Correction   comments  due 
by  5-6-02,  published  3- 
15-02  [FR  C2-05129] 


Medicare-endorsed 
prescription  drug  card 
assistance  initiative 
Cross-reference 
comments  due  by  5-6- 
02   published  3-6-02 
;FB  02-05129] 

Medicare-enaorsed 
prescription  drug  discount 
card  assistance  initiative 
♦or  Stale  sponsors 
Cross-reference 
comments  due  by  5-6- 
02,  published  3-6-02 
[FR  02-05130] 
State  Chiid.'cns  Health 
Insurance  Program 
Allotments  and  grants  to 
States- 
Prenatal  care  for  unborn 
children,  eligibility; 
comments  due  by  5-6- 
02   published  3-5-02 
:FR  02-052171 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
General  hospital  and 
personal  use  devices- 
Medical  washer  and 
medical  washer- 
disintector,  classification; 
comments  due  by  5-8- 
02,  published  2-7-02 
'FR  02-03019] 
Orthopedic  devices— 
Resorbable  calcium  salt 
bone  void  filler  device; 
classification   comments 
due  by  5-8-02; 
published  2-7-02  [FR 
02-03017' 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  claims  collection: 
Administrative  wage 
garnishment    comments 
due  by  5-7-02.  published 
3-8-02  [FR  02-05524; 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  Dird  hunting 
Alaska:  spnngsummer 
migratory  bird  subsistence 
harvest,  comments  due  by 
5-8-02   published  4-8-02 
IFR  02-083841 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Federal  and  federally-funded 
construction  projects 
government  contractors 
labor  relations   open 
competition  and 
government  neutrality 


VI 
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preservation:  comments 
due  by  5-6-02;  published 
3-7-02  [FR  02-05385] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 
facsimile;  games  similar  to 
bingo;  and  electronic, 
computer,  or  other 
technologic  aids  to  Class  11 
games;  definitions; 
Comment  extension;; 
comments  due  by  5-6-02. 
published  4-29-02  [FR  02- 
10396] 
POSTAL  SERVICE 
Domestic  Mall  Manual: 
Automated  flats;  new 
specifications;  comments 
due  by  5-6-02;  published 
4-17-02  [FR  02-09306] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Automatic  visa  revalidation; 
comments  due  by  5-6-02; 
published  3-7-02  [FR  02- 
05325] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Commercial  vessels;  liferaft 
servicing  intervals; 
comments  due  by  5-6-02; 
published  3-5-02  [FR  02- 
05211] 
Ports  and  watenways  safety: 
Fore  River  Channel. 
Weymouth.  MA;  safety 
zone;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08591] 
Naval  Vessel  Protection 
Zones;  comments  due  by 
5-6-02;  published  3-20-02 
[FR  02-06766] 
TRANSPORTATION 
DEPARTMENT 
International  charter  flights, 
approval  standards; 
rulemaking  petition; 
comments  due  by  5-6-02: 
published  3-21-02  [FR  02- 
06820] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations; 
Light-sport  aircraft; 
comments  due  by  5-6-02; 
published  2-5-02  [FR  02- 
02302] 
Airworthiness  directives: 
de  Havilland  Inc  ;  comments 
due  by  5-10-02;  published 
3-28-02  [FR  02-07417] 
Air  Tractor.  Inc.;  comments 
due  by  5-10-02;  published 
3-11-02  [FR  02-05690] 


Bombardier;  comments  due 
by  5-6-02:  published  4-4- 
02  [FR  02-08174] 
Dornier:  comments  due  by 
5-6-02;  published  4-5-02 
[FR  02-08285] 
Fokker;  comments  due  by 
5-6-02.  published  4-5-02 
[FR  02-08284] 
McDonnell  Douglas; 
comments  due  by  5-6-02; 
published  3-21-02  [FR  02- 
06795] 
Textron  Lycoming, 
comments  due  by  5-10- 
02;  published  3-11-02  [FR 
02-05691] 
Airworthiness  standards: 
Special  conditions — 
Airbus  Industne  Model 
A340-500  and  -600 
sehes  airplanes; 
comments  due  by  5-8- 
02;  published  4-8-02 
[FR  02-07963] 
Class  D  airspace;  comments 
due  by  5-6-02;  published  4- 
2-02  [FR  02-07853] 
Class  E  airspace,  comments 
due  by  5-6-02;  published  4- 
2-02  [FR  02-07854] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Light  trucks;  2005-2010 
model  years;  comments 
due  by  5-8-02;  published 
2-7-02  [FR  02-02874] 
Light  trucks;  2005-2010 
model  years,  correction; 
comments  due  by  5-8-02. 
published  4-22-02  [FR  02- 
09736] 
Motor  vehicle  safety 
standards: 
Tires;  performance 
requirements;  comments 
due  by  5-6-02;  published 
3-5-02  [FR  02-05151] 
Correction;  comments  due 
by  5-6-02:  published  4- 
3-02  [FR  02-08078] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol,  tobacco,  and  other 
excise  taxes: 
Firearms  disabilities  for 
nonimmigrant  aliens  and 
import  permit 
requirements  for 
nonimmigrant  aliens 
bnnging  firearms  and 
ammunition  into  U.S  ; 
comments  due  by  5-6-02; 
published  2-5-02  [FR  02- 
02715] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes; 


Unit-livestock-price  method: 
public  hearing:  comments 
due  by  5-6-02;  published 
2-4-02  [FR  02-02625] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Mutual  savings  associations, 
mutual  holding  company 
reorganizations,  and 
conversions  from  mutual  to 
stock  form;  comments  due 
by  5-9-02;  published  4-9-02 
[FR  02-07979] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions, 
compensation,  dependency, 
etc.; 

De  novo  review;  time  limit 
for  requests:  comments 
due  by  5-10-02:  published 
3-11-02  [FR  02-05785] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  rrjay  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1432/P.L.  107-160 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  3698  Inner 

Perimeter  Road  in  Valdosta, 

Georgia,  as  the  "Major  Lyn 

Mcintosh  Post  Office 

Building'.  (Apr.  18,  2002:  116 

Stat.  123) 

H.R.  1748/P.L.  107-161 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  805  Glen  Bumie 

Road  in  Richmond,  Virginia, 

as  the  "Tom  Bliley  Post  Office 

Building".  (Apr.  18,  2002;  116 

Stat.  124) 

H.R.  1749/P.L.  107-162 

To  designate  the  facility  of  the 

United  States  Postal  Service 


located  at  685  Turnberry  Road 
in  Newport  News,  Virginia,  as 
the  "Herbert  H.  Bateman  Post 
Office  Building".  (Apr.  18, 
2002;  116  Stat.  125) 

H.R.  2577/P.L.  107-163 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  310  South  State 
Street  in  St.  Ignace.  Michigan, 
as  the  "Bob  Davis  Post  Office 
Building".  (Apr  18,  2002:  116 
Stat.  126) 

H.R.  2876/P.L.  107-164 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  in  Harlem,  Montana, 
as  the  "Francis  Bardanouve 
United  States  Post  Office 
Building".  (Apr.  18,  2002;  116 
Stat.  127) 

H.R.  2910/P.L.  107-165 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  3131  South  Crater 
Road  in  Petersburg,  Virginia. 
as  the  "Norman  Sisisky  Post 
Office  Building".  (Apr.  18, 
2002:  116  Stat.  128) 
H.R.  3072/P.L.  107-166 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  125  Main  Street  in 
Forest  City,  North  Carolina,  as 
the  "Vernon  Tarlton  Post 
Office  Building".  (Apr.  18. 
2002;  116  Stat.  129) 

H.R.  3379/P.L.  107-167 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  375  Carils  Path  in 
Deer  Park,  New  York,  as  the 
"Raymond  M.  Downey  Post 
Office  Building",  (Apr   18, 
2002;  116  Stat.  130) 
Last  List  April  8.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hyclra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set. 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http;//www. access, gpogov/nara/cfr' 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S1 1 95,00  domestic.  S298.75  additional  for  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn:  New  Orders. 

P.O  Box  371954.  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price       Revision  Date 


1,  2  (2  Reserved) (869-048-00001-1) 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-O44-00002-4) 

4  (869-048-00003-8) 


5  Parts: 

1-699  (869-048-00004-6) 

700-1199  (869-048-00005-4) 

1200-End  6(6 
Reserved)  (869-048-00006-2) 

7  Parts: 

1-26  (869-048-00001-1) 

27-52  (869-048-00008-9) 

53-209 (869-048-00009-7) 

210-299 (869-048-00010-1) 

300-399 (869-048-00011-9) 

400-699 (869-048-00012-7) 

700-899 (869-048-00013-5) 

900-999  (869-048-000 14-3) 

1000-1199  (869-048-00015-1) 

1200-1599  (869-O4MX)01(W)) 

1600-1899  (869-048-00017-8) 

1900-1939  (869-048-00018-6) 

1940-1949  (869-048-00019-4) 

1950-1999  (869-048-00020-8) 

2000-End (869-048-00021-6) 

8  (869-048-00022-4) 58.00        Jon 

9  Parts: 

1-199  (869-048-00023-2)  58,00 

200-End  (869-048-00024-1)  56.00 

10  Parts: 

1-50  (869-048-00025-4)  .         58.00 

•51-199  (869-048-00026-7) 56.00 

200-499 (869-048-00027-5)  44.00 

500-End  (869-048-00028-3)  58,00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5)  30.00 

200-219 (869-048-00031-3)  36.00 

220-299 (869-048-00032-1)  53.00 

300-499 (869-048-00033-0)  45.00 

500-599 (869-048-00034-8)   42.00 

600-End  (869-048-00035-6) 61.00 


9.00 

36,00 
900 

5700 
4700 

58,00 

41,00 
47  00 
36,00 
59,00 
42.00 
57.00 
54.00 
58.00 
25,00 
58,00 
61  00 
29  00 
53,00 
4700 
46,00 


Jan   1   2002 


'Jan 
'Jan 

Jan, 
Jan 

Jan 

Jan 
Jan 
Jan, 
Jan, 
Jon 
Jon, 
Jon, 
Jon 
Jan, 
Jon, 
Jon, 
Jon 
Jon 
Jon 
Jon 


Jon 
Jan 

Jan, 
Jan 
Jon, 
Jon 

Jan, 


Jon, 
Jon, 
Jon, 
Jon 
Jan 
Jon 


2001 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 

2002 
2002 

2002 
2002 
2002 
2002 

2002- 

2002 
2002 
2002 
2002 
2002 
2002 


13  (869-048-00036-4)  47.00        Jon.  1,  2002 


Title  Stock  Numtier 

14  Parts: 

1-59  (869-O48-O0037-2) 

60-139 (869-046-00C38-1) 

140-199 (869-048-00039-9) 

200-1 199  (869-04S-00040-2) 

1200-End   (869-048-00041-1) 

15  Parts: 

0-299        (869-048-00042-9) 

300-799     (869-046-00043-7) 

600-End    (869-046-00044-5) 

16  Parts: 

0-999  (869-048-00045-3) 

1000-End (869-045-00046-1) 

17  Parts: 

1-199   (869-044-00046-2) 

200-239  (869-044-00049-1) 

240-End  (869-O44-0005O-4) 

18  Parts: 

1-399  (869-044-00051-2) 

400-End  (869-044-00052-1) 

19  Parts: 

1-140  (869-044-00053-9) 

141-199 (869-044-00054-7) 

200-End    (869-044-00055-5) 

20  Parts: 

1-399    (869-044-00056-3) 

400-499  (869-044-00057-1) 

500-End  (869-044-00058-0) 

21  Parts: 

1-99    (869-044-00059-8) 

100-169 (869-044-00060-1) 

170-199 (869-044-00061-0) 

200-299  (869-044-00062-6) 

300-499  (869-044-00063-6) 

500-599 (869-044-00064-4) 

600-799     (869-044-00065-2) 

800-1299  (869-044-00066-1) 

1300-End (869-044-00067-9) 

22  Parts: 

1-299   (869-044-00068-7) 

300-End    (869-044-O0069-5) 

23         (869-044-00C70-9) 

24  Parts: 

Chl99        (869-044-00071-7) 

200-499     (869-044-00072-5) 

500-699      (869-044-00073-3) 

700-1699  (869-044-000  74-1) 

1700-End (869-044-O0075-0) 

25  (869-044-00076-8) 

26  Parts: 

§§1,0-1-160     (869-C44-00077-6) 

§§  1  61-1  169      (869-044-00076-4) 

§§1  170-1  300  (869-044-00079-2) 

§§1.301-1  400     (869-044-00080-6) 

§§  I  401-1  440    (869-044-00061-4) 

§§  1  441-1  500  (669-044-00082-2) 

§§1  501-1.640  (869-044-00063-1) 

§§1  641-1  850  (869-044-00084-9) 

§§1,851-1  907    (869-044-O0085-7) 

§§1908-1  1000  (869-044-00086-5) 

§§1  1001-1  1400  (869-044-00087-3) 

§§  1,1401-End  (869-044-00088-1) 

2-29  (869-044-00069-0) 

30-39  (669-O44-0009O-3) 

40-49  (869-044-00091-1) 

50-299 (869-044-00092-0) 

300-499  (869-044-00093-8) 

500-599 (869-044-00094-6) 

600-End  (869-044-00095-4) 

27  Parts: 

1-199  (669-044-00096-2) 


Price 

Revision  Date 

6000 

Jan 

2002 

58.00 

Jon 

2002 

2900 

Jon 

2002 

47.00 

Jon 

2002 

41.00 

Jon 

2002 

37,00 

Jon 

2002 

58,00 

Jon 

2002 

40,00 

Jan 

2002 

47.00 

Jon 

2002 

57.00 

Jon 

2002 

4500 

Apr 

1   2001 

51.00 

Apr 

2001 

55,00 

Api 

2001 

56.00 

Apr 

1   2001 

23,00 

Api 

2001 

54.00 

Apr 

I   2001 

53,00 

Apr 

1   2001 

20.00 

5  Apr 

1   2001 

4500 

Apr 

1   2001 

57.00 

Apr 

1   2001 

57.00 

Apr 

I   200! 

37.00 

Apr 

!   2001 

44,00 

Apr 

;  2001 

.  .       45.00 

Apr 

'   2001 

1600 

Apr 

1   2001 

27.00 

Apr 

'   2001 

4400 

Ap' 

'   2001 

15  00 

Apr 

2001 

52.00 

Apr 

2001 

20  00 

Apr 

1   2001 

56  00 

Apr 

2001 

42  00 

Apr 

2001 

40,00 

Apr 

2001 

53.00 

Apr 

2001 

45,00 

Apr 

2001 

,.     27,00 

Apr 

2001 

55,00 

Apt 

1   2001 

28.00 

Apr 

1   2001 

5700 

Apr 

1   2001 

43,00 

Apr 

2001 

57.00 

Apr 

1   2001 

5200 

Apr 

1   2001 

.      4100 

Apr 

2001 

58  00 

Apr 

2001 

45,00 

Apr 

2001 

44.00 

Apr 

2001 

53,00 

Apr 

2001 

54.00 

Apr 

2001 

53.00 

Ap' 

2001 

55.00 

Apr 

2001 

58  00 

Apr 

2001 

54.00 

Apr 

2001 

3700 

Apr 

2001 

2500 

Apr 

2001 

23.00 

Apr 

/JOl 

5400 

Apr 

2001 

1200 

-Apt 

2001 

1500 

Apr 

2001 

5700 

Apt 

2001 

Vlll 
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Stock  Number 

(869-044-00097-1) 


Title 

200-End  

28  Parts: 

0-42         (869-044-00098-9)  . 

43.end  (869-044-00099-7) 

29  Parts: 

0-99         (869-044-00100-4) 

1CX3-499     (869-044-00101-2) 

500-899 (869-044-00 102-1) 

900-1899  (869-044-00103-9) 

1900-1910  (§§1900  to 

1910.999)  (869-044-00104-7) 

1910  (§§1910.1000  to 

end)     (869-044-00105-5) 

1911-1925  (869-044-00106-3)  . 

1926       (869-044-00107-1) 

1927-End (869-044-00 108-0) 

30  Parts: 

1-199      (869-044-001 09-8)  . 

20O-699 (869-044-00110-1)  . 

700-End  (869-044-00111-7)  . 

31  Parts: 

0-199      (869-044-001 12-8) 

20O-End  (869-044-00113-6) 

32  Parts: 

1-39  Vol.  I , 

1-39.  Vol.  II 

1-39.  Vol.  Ill 

1-190       (869-044-00114-4)  . 

191-399 (869-044-00115-2) 

400-629 (869-044-001 16-8) 

630-699 (869-044-001 1 7-9) 

700-799  (869-044-001 18-7) 

800-End  (869-044-001 19-5) 

33  Parts: 

1-124      (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-End  (869-044-00 122-5) 

34  Parts: 

1-299  ....". (869-044-00123-3) 

300-399 (869-044-00 124-1) 

400-End  (869-044-00125-0) 


Price 

2600 

55.00 
50.00 

4500 
14.00 
47.00 
33.00 


4200 
20  00 
45.00 
55.00 

52.00 
45  00 
5300 

3200 

56  00 

15  00 
1900 
18,00 
51  00 

57  00 
3500 
34  00 
4200 
44.00 

45.00 

55  00 
45  00 

43  00 
40.00 

56  00 

(869-044-00126-8) 10.00 


35  

36  Parts 

1-199  (869-044-00127-6) 

200-299 , (869-044-00128-4) 

300-End  (869-044-00129-2) 

37  (869-044-00130-6) 

38  Parts: 

0-17  (869-044-00131-4) 

18-End  (869-044-00132-2) 

(869-044-00133-1) 


Revision  Date 

Apr.  1.  2001 


34.00 
33.00 
55.00 

45.00 

5300 
55.00 


39  

40  Parts: 

1-49  (869-044-00134-9)  . 

50-51   (869-044-00135-7)  . 

52(52.01-52,1018)  (869-044-00136-5) 

52  (52.1019-End)  (869-044-00)37-3) 

53-59  (869-044-00138-1) 

60(60.1-End)  (869-044-00139-0) 

60(Apps)  (869-044-00140-3) 

61-«2  (869-044-00141-1) 

63(63.1-63.599)  (869-044-00142-0) 

63(63.600-63,1199)  (869-044-00143-8) 

63  (63.1 200-End)  (869-044-00 144-6) 

64-71    (869-044-00145-4) 

72-80  (869-044-00146-2) 

81-85  (869-044-00147-1) 

86(86.1-86.599-99)  (869-044-00148-9) 

86  (86.600-1-End)  (869-044-00149-7) 

87-99  (869-044-00150-1) 


54.00 
38.00 
50.00 
55.00 
28,00 
53,00 
51.00 
35,00 
53.00 
44.00 
56,00 
26.00 
55.00 
45.00 
52,00 
45,00 
54.00 


July  1 
July  1 


2001 
2001 


July  1,  2001 
6July  1  2001 
*July  1  2001 

July  1,  2001 


55  00         July  1,  2001 


July  1 

*July  I 

July  1 

July  1 


July  1 
July  1 
July  1 


2001 
2001 
2001 
2001 

2001 
2001 
2001 


July  1,  2001 
July  1   2001 

^July  1,  1984 
2  July  1.  1984 
2  July  1  1984 
'July  1,  2001 

July  1  2001 
"July  1.  2001 

July  1   200! 

July  1,  2001 

July  1  2001 

July  1.  2001 
July  1  2001 
July  1  2001 

July  1  2001 
July  1.  2001 
July  1.  2001 

*July  )  2001 

July  1.  2001 
July  1  2001 
July  1  2001 

July  1,2001 

July  1,  2001 
July  1.  2001 


3700         July  1   2001 


July  1.  2001 
July  1,  2001 
July  1.2001 
July  1,  2001 
July  1,2001 
July  1.  2001 
July  1.2001 
July  1  2001 
July  1,  2001 
July  1.  2001 
July  1,2001 
July  1.  2001 
July  1,  2001 
July  1.2001 
July  1,  2001 
July  1.  2001 
July  1.  2001 


Title 


Stock  Number 


Price       Revision  Date 


100-135     (869-044-00151-9) 38.00 

136-149          (869-044-00152-7) 55.00 

150-189      (869-044-00153-5) 52.00 

190-259          (869-044-00154-3) 34.00 

260-265   (869-044-O0155-1) 45.00 

266-299       (869-044-00156-0) 45.00 

30O-399 (869-044-00157-8) 41.00 

400-424       (869-044-00158-6) 51.00 

425-699        (869-044-00159-4) 55.00 

700-789       (869-044-00160-8) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1.  1-1  to  1-10  13.00 

1,  1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6  14,00 

7                                  6.00 

8;:::::z..: 4,50 

9                                         13,00 

10^17  9-50 

18,  Vol,  I,  Ports  1-5  13,00 

18.  Vol.  11,  Ports  drl9 1300 

18.  Vol.  III.  Ports  20-52  13.00 

19-100  13.00 

1-100          (869-044-00162-4) 22.00 

101               (869-044-00163-2) 45.00 

102-200    (869-044-00164-1) 33.00 

201-End  (869-044-00166-9) 24,00 

42  Parts: 

1-399           (869-044-00166-7) 51.00 

400-429        (869-044-00167-5) 59,00 

430-End  (869-044-00168-3) 58,00 

43  Parts: 

1-999      '        (869-044-00169-1) 45.00 

1000-end  (869-044-001 70-5) 56.00 

44  (869-044-00171-3) 45.00 

45  Parts: 

1-199         (869-044-00172-1)  .. 

200-499 (869-044-00173-0)  .. 

500-1199  (869-044-00174-8)  .. 

1200-End (869-044-00 175-6)  .. 


53.00 
31.00 
45.00 
55.00 


46  Parts: 

1-40         (869-044-00176-4) 43.00 

41-69          (869-044-00177-2) 35.00 

70-«9          (869-044-00178-1) 13,00 

90-139     (869-044-00179-9) 41,00 

140-155    (869-044-00180-2) 24,00 

156-165 (869-044-00181-1) 31.00 

166-199 (869-044-00182-9) 42.00 

200-499 (869-044-00183-7) 36.00 

500-End  (869-044-00184-5) 23,00 

47  Parts: 

0-19        (869-044-00185-3) 55,00 

20-39          (869-044-00186-1) 43,00 

40-69        (869-044-001 87-0) 36,00 

70-79       (869-044-00188-8) 58,00 

80-End  (869-044-00189-6) 55,00 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60,00 

1  (Ports  52-99)  (869-044-00191-8) 45,00 

2  (Ports  201-299) (869-044-00192-6) 53,00 

3-6         (869-044-00193-4) 31,00 

7-14      (869-044-00194-2) 51,00 

15-28 (869-044-00195-1) 53,00 

29-End  (869-044-00196-9) 38,00 

49  Parts: 

1-99      (869-044-00197-7) 55,00 

100-185    (869-044-00198-5) 60,00 

186-199    (869-044-00199-3) 18,00 

20O-399 (869-044-00200-1) 60,00 

400-999 (869-044-00201-9) 58,00 

1000-1199  (869-044-00202-7) 26,00 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


2001 
2001 
2001 
2001 
2001 
2001 
2001 


July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 


^July  1 

3  July  1 

iJuly  1 

3  July  1 

3  July  1 

iJuly  1 

3  July  1 

3  July  1 

3  July  1 

3  July  1 

3  July  1 

July  1 

July  1 

July  1 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
2001 
2001 
July  1,2001 

Oct,  1,2001 
Oct,  1,  2001 
Oct,  1,2001 


Oct,  1,  2001 
Oct,  1,  2001 

Oct,  1,  2001 

Oct,  1,2001 
Oct,  1,  2001 
Oct,  1,2001 
Oct,  1,2001 

Oct,  1,2001 
Oct,  1,2001 
Oct,  1,2001 
Oct  1,2001 
Oct.  1,2001 
Oct,  1,2001 
Oct,  1,  2001 
Oct,  1,2001 
Oct,  1,2001 

Oct,  1,2001 
Oct.  1,2001 
Oct,  1,2001 
Oct,  1,2001 
Oct,  1.2001 

Oct,  1,2001 
Oct,  1,  2001 
Oct,  1,2001 
Oct,  1,2001 
Oct,  1,2001 
Oct,  1.2001 
Oct.  1,  2001 

Oct,  1,2001 
Oct,  1,2001 
Oct,  1,2001 
Oct.  1.2001 
Oct,  1,2001 
Oct,  1,2001 
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i\ 


Title 

1200-End 


Stock  Number 

(869-044-00203-5) 


Price       Revision  Date 

2)  00        Oct    1    2001 


50  Parts: 

1-199   (869-044-00204-3) 

200-599 (869-O44-00205-1) 

600-Enci  (869-044-00206-0) 

CFR  Index  and  Findings 
Aids  (869-044-00047-4) 


63  00 
3600 
55^00 


Oct  1  2001 
Oct  1  2001 
Oct   1   2001 


56,00        Jan   1   2001 


Complete  2001  CFR  set 1  195  00 

Microfiche  CFR  Edition: 

Subscription  (nnailed  as  issued)  298  00 

Individual  copies  2  00 

Complete  set  (one-tinne  mailing)  290.00 

Complete  set  (one-time  mailing)    247.00 


2001 

2000 
2000 

2000 

1999 


'  Because  Title  3  is  an  annual  compilation  this  volume  and  ail  previous  volumes 
should  be  retained  as  a  permanent  reference  source 

^Ttie  July  1  1985  edition  o(  32  CFR  Parts  1-189  contains  a  note  only  (or 
Ports  1-39  inclusive  For  the  full  text  of  the  Defense  Acauisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  I  1984  containing 
those  parts 

^The  July  1,  1985  edition  of  41  CFR  Chopters  l-lOO  contains  a  note  only 
lor  Chapters  I  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  those  chapters 

■■No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1.  2001,  through  January  1,  2002,  The  CFR  volume  issued  as  of  January  1 
2001  should  be  retained 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001,  The  CFR  volume  issued  as  of  April  1  2000  should 
be  retained 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1  200!  The  CFR  volume  issued  as  of  July  1  2000  should 
be  retained 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-118-1] 

Karnal  Bunt;  Restrictions  on  the  Use  of 
Grain  Originating  In  a  Regulated  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  Karnal 
bunt  regulations  to  prohibit  grain  grown 
in  a  regulated  area  from  being  used  as 
seed  outside  the  regulated  areas.  This 
action  is  necessary  to  address  the 
absence  in  the  regulations  of  an  explicit 
prohibition  on  the  use  of  grain  grown  in  . 
a  regulated  area  as  seed  in  fields  located 
outside  the  regulated  area.  We  are  also 
removing  the  requirement  that  wheat 
seed,  durum  wheat  seed,  and  triticale 
seed  that  originates  within  a  regulated 
area  be  treated  with  a  fungicide  before 
it  may  be  planted  within  a  regulated 
area.  This  interim  rule  will  help  to 
prevent  the  artificial  spread  of  Karnal 
bunt  to  fields  outside  the  regulated  area 
by  prohibiting  the  use  of  potentially 
spore-positive  grain  as  seed  in  those 
fields  and  will  remove  a  treatment 
requirement  that  we  have  determined  is 
not  necessary. 

DATES:  This  interim  rule  was  effective 
April  25,  2002.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  bv 
July  1.  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-118-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 


Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-118-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-118-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW,.  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
w^vw. aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Spaide.  Director,  Surveillance 
and  Emergencv  Programs  Planning  and 
Coordination,  PPQ,  APHIS.  4700  River 
Road  Unit  134.  Riverdale,  MD  20737- 
1236: (301)  734-7819. 
SUPPLEMENTARY  INFORMATION: 

Background 

Karnal  bunt  is  a  fungal  disease  of 
wheat  [Triticum  aestivum).  durum 
wheat  {Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  r\"e.  Karnal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Karnal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets. 

Use  of  Grain  as  Seed 

The  domestic  quarantine  and 
regulations  regarding  Karnal  bunt  are  set 
forth  in  "Subpart — Karnal  Bunt"  (7  CFR 
301.89-1  through  301.8^-16,  referred  to 
below  as  the  regulations).  Among  other 
things,  the  regulations  define  areas 


regulated  for  Karnal  bunt  and  restrict 
the  movement  of  regulated  articles, 
including  wheat  seed  and  grain,  from 
the  regulated  areas  Those  mo%ement 
restrictions  are  designed  to  prevent  the 
artificial  spread  of  Karnal  bunt.  Certain 
regulated  articles  are  eligible  for 
movement  out  of  a  regulated  area  under 
a  certificate,  which  is  a  document  m 
which  an  inspector  or  a  person 
operating  under  a  compliance 
agreement  affirms  that  a  specified 
regulated  article  meets  the  requirements 
of  the  regulations  and  may  be  moved  to 
any  destination.  Other  articles  may  be 
moved  only  under  a  limited  permit, 
which  is  a  document  in  which  an 
inspector  affirms  that  a  specified 
regulated  article  not  eligible  for  a 
certificate  is  eligible  for  movement  only 
to  a  specified  destination  and  in 
accordance  with  conditions  specified  on 
the  permit.  However,  the  regulations 
have  not  included  an  explicit 
prohibition  on  the  use  of  grain  grown  in 
a  regulated  area  as  seed  in  fields  located 
outside  the  regulated  area. 

A  recent  case  made  apparent  the  need 
for  such  an  explicit  prohibition  In  that 
case,  grain  produced  in  a  Texas  county 
that  subsequently  became  a  regulated 
area  was  moved  to  a  storage  facility 
outside  that  county  before  it  was 
designated  as  a  regulated  area.  Once  the 
county  was  designated  as  a  regulated 
area  and  it  was  determined  that  grain 
produced  in  that  county  was  being 
stored  outside  the  regulated  area,  the 
grain  was  tested  for  Karnal  bunt  and 
found  free  of  bunted  kernels.  Because 
this  grain  originated  in  a  regulated  area 
and  had  not  been  found  negative  for 
Karnal  bunt  through  testing  at  the  field 
level,  the  grain  (and  the  grain  with 
which  it  had  been  commingled)  was 
ineligible  for  movement  under  a 
certificate  and  could  only  move  under 
limited  permit.  During  routine  audits  of 
the  issued  limited  permits  from  the 
storage  facility,  we  discovered  that  some 
of  the  commingled  grain  had  been  sold 
for  seed.  Subsequent  sampling  at  the 
facility  of  the  lots  sold  as  seed 
confirmed  that  the  seed  was  spore 
positive,  so  the  grain  was  not  eligible  for 
use  as  seed  within  the  regulated  area 
Upon  further  investigation,  we  found 
that  some  of  the  commingled  grain  had 
been  used  as  seed  in  fields  outside  the 
regulated  area.  It  is,  therefore,  possible 
that  the  use  of  spore-positive  grain  as 
seed  will  result  in  the  artificial  spread 
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of  Karnal  bunt  to  the  fields  outside  the 
regulated  area  in  which  it  was  planted. 
Although  the  regulations  in  §  301.89- 
6(c)  regarding  limited  permits  state  that 
regulated  articles  may  be  moved  under 
a  limited  permit  only  if  the  movement 
will  not  result  in  the  artificial  spread  of 
Karnal  bunt,  it  appears  that  the  absence 
of  an  explicit  prohibition  on  the  use  of 
grain  produced  in  a  regulated  area  as 
seed  outside  the  regulated  area  may 
have  played  a  role  in  the  case  described 
above.  This  interim  rule  is  necessary  to 
prevent  a  recurrence  of  this  situation. 

Specifically,  we  are  amending 
§  301.89-4,  "Planting,"  to  add  a 
paragraph  prohibiting  wheat,  durum 
wheat,  and  triticale  that  originates 
within  a  regulated  area  from  being 
planted  outside  a  regulated  area. 

We  are  also  amending  §  301.89-6. 

"Issuance  of  a  certificate  or  limited 
permit,"  to  prohibit  wheat,  durum 
wheat,  and  triticale  that  is  moved  out  of 
a  regulated  area  under  a  certificate  from 
being  used  for  planting  outside  the 
regulated  area.  These  changes  will  help 
to  prevent  the  artificial  spread  of  Karnal 
bunt  to  fields  outside  the  regulated  area 
by  explicitly  prohibiting  the  use  of 
potentially  spore-positive  grain  as  seed 
in  those  fields. 

Seed  Treatment 

The  regulations  also  require  that  seed 
that  originates  within  a  regulated  area 
must  be  treated  with  an  approved 
fungicide  before  it  may  be  planted 
within  a  regulated  area.  We  are 
eliminating  this  requirement  because  we 
have  been  unable  to  conclusively 
establish  that  fungicide  treatments 
applied  to  seed  are  effective  in 
preventing  Karnal  bunt  infection.  The 
biology  of  the  Karnal  bunt  pathogen  is 
such  that  the  disease  does  not  occur 
until  the  flowering  stage  of  the  host 
plant,  and  then  only  if  conditions  are 
right;  there  is  currently  no  supportive 
literature  that  shows  the  seed  treatments 
reduce  infection  at  flowering.  We  are, 
therefore,  amending  §  301.89-4  to 
remove  the  requirement  for  fungicide 
treatment  for  wheat  seed,  durum  wheat 
seed,  and  triticale  seed  that  originates 
within  a  regulated  area  before  it  may  be 
planted  within  a  regulated  area.  Further, 
the  removal  of  this  treatment 
requirement  means  that  the  seed 
treatment  methods  listed  in  §  301.89- 
13(d)  are  no  longer  necessary,  so  we  are 
amending  §  301.89-13,  "Treatments," 
by  removing  paragraph  (d). 

Miscellaneous 

We  are  also  making  one  minor 
editorial  change  to  §  301.89-6(d).  That 
paragraph  has  referred  to  the  Issuance  of 
certificates  under  §  301.89-6(a)  and 


limited  permits  under  §  301.89-6{b). 
However,  paragraphs  (a)  and  (b)  of 
§  301.89-6  currently  pertain  to  the 
issuance  of  certificates,  and  the 
requirements  for  the  issuance  of  limited 
permits  are  in  paragraph  (c)  of  that 
section.  We  have,  therefore,  amended 
§  301.89-6(d)  so  that  it  refers  to  the 
correct  paragraphs. 

Immediate  Action 

Immediate  action  is  necessary  to 
prevent  the  artificial  spread  of  Karnal 
bunt  to  fields  outside  the  regulated  area 
and  to  remove  a  treatment  requirement 
that  we  have  determined  is  unnecessary. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

We  are  amending  the  Karnal  bunt 
regulations  to  prohibit  grain  grown  in  a 
regulated  area  from  being  used  as  seed 
outside  the  regulated  areas.  This  action 
is  necessary  to  address  the  absence  in 
the  regulations  of  an  explicit  prohibition 
on  the  use  of  grain  grown  in  a  regulated 
area  as  seed  in  fields  located  outside  the 
regulated  area.  We  are  also  removing  the 
requirement  that  wheat  seed,  durum 
wheat  seed,  and  triticale  seed  that 
originates  within  a  regulated  area  be 
treated  with  a  fungicide  before  it  may  be 
planted  within  a  regulated  area. 

Currently,  major  foreign  importers 
will  not  accept  U.S.  wheat  unless  it  can 
be  certified  as  coming  from  an  area 
where  Karnal  bunt  is  not  known  to 
exist.  To  the  extent  that  it  helps  prevent 
the  artificial  spread  of  Karnal  bunt  in 
the  United  States,  this  interim  rule  has 
the  potential  for  averting  the  loss  of 
export  sales  of  U.S.  wheat.  The  potential 
economic  benefits  are  substantial; 
perhaps  as  much  as  20  to  25  percent  of 
U.S.  wheat  exports  are  contingent  on  the 


Karnal  bunt  certification.  During  the 
first  10  months  of  2001,  the  U.S. 
exported  20.7  million  metric  tons  of 
wheat,  valued  at  S2.7  billion. 

As  a  practical  matter,  this  interim 
rule's  prohibition  on  the  use  of  grain 
grown  in  a  regulated  area  from  being 
used  as  seed  outside  the  regulated  area 
is  likely  to  have  little  or  no  negative 
economic  impact.  This  is  because  most 
growers  outside  regulated  areas,  aware 
of  the  risks  involved,  are  unlikely  to 
knowingly  use  grain  grown  in  a 
regulated  area  as  seed.  Furthermore,  this 
specific  prohibition  would  have  no 
impact  on  the  ability  of  growers  in  non- 
regulated  areas  to  continue  using  grain 
(as  opposed  to  the  more  costly  certified 
seed)  for  planting.  Growers  in  non- 
regulated  areas  will  still  be  able  to  use 
grain  as  seed,  as  long  as  it  is  grown 
outside  the  regulated  areas. 

This  aspect  of  the  interim  rule  also 
will  not  prevent  growers  and  handlers 
in  regulated  areas  from  selling  their 
spore-positive  (but  bunted  kernel 
negative)  wheat  outside  regulated  areas; 
they  will  still  be  able  to  do  so,  as  long 
as  it  is  used  for  grain  or  another 
approved  purpose. 

The  removal  of  the  fungicide 
requirement  will  save  growers 
approximately  $225,000  per  year  for 
seed  produced  within  the  regulated 
area.  Most  of  the  savings  (approximately 
$175,000)  will  accrue  to  growers  in  the 
four  regulated  northern  Texas  counties 
of  Archer,  Baylor,  Throckmorton,  and 
Young.  The  balance  of  the  savings  will 
accrue  to  growers  in  San  Saba  County, 
TX,  and  in  the  regulated  areas  of 
California.  The  cost  of  fungicide 
treatment  varies,  but  generally  runs 
from  $0.50  to  $1  per  bushel,  the  savings 
might  potentially  affect  approximately 
470  growers,  at  an  average  of  $479  per 
grower. 

The  Regulatory  Flexibility  Act 
requires  ^at  agencies  consider  the 
economic  impact  of  their  rules  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  Growers  • 
and  handlers  of  wheat  (especially  those 
in  or  near  the  regulated  areas  of  Texas) 
are  the  entities  most  likely  to  be  affected 
by  this  interim  rule. 

It  is  estimated  that  there  are  a  total  of 
450  to  500  wheat  growers  and  handlers 
in  the  regulated  areas  of  Texas,  most  of 
whom  are  growers  with  total  annual 
sales  of  less  than  $750,000.  the  Small 
Business  Administration's  threshold  for 
classifying  wheat  producers  as  small 
entities.  Accordingly,  any  economic 
impact  of  the  rule  change  will  fall 
largely  on  small  entities. 

As  explained  previously,  this  rule's 

prohibition  on  the  use  of  grain  grown  in 

a  regulated  area  as  seed  in  fields  outside 
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the  regulated  area  is  likely  to  have  little 
or  no  economic  impact.  The  removal  of 
the  fungicide  treatment  requirement 
will  save  growers  the  cost  of  treatment, 
which  varies  from  $0.50  to  $1  per 
bushel,  thus  resulting  in  a  slight 
reduction  in  per-acre  planting  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711.  7712,  7714, 
7731.  7735.  7751,  7752.  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issued  under  Sec:. 
204,  Title  II,  Pub.  L.  106-113,  113  Stat. 
1501A-293:  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II.  Pub. 
L.  106-224.  114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  Section  301.89—4  is  revised  to  read 
as  follows: 

§301.89^    Planting. 

(a)  Wheat,  durum  wheat,  and  triticale 
may  be  planted  in  all  fields  within  a 
regulated  area.  All  wheat  seed,  durum 
wheat  seed,  and  triticale  seed  that 
originates  within  a  regulated  area  must 
be  tested  and  found  free  from  spores 
and  bunted  wheat  kernels  before  it  may 
be  planted  within  a  regulated  area. 

(d)  No  wheat,  durum  wheat,  or 
triticale  that  originates  within  a 
regulated  area  may  be  used  for  planting 
outside  a  regulated  area. 


3,  In  §  301.89-6,  paragraph  (b)  is 
amended  by  adding  a  new  sentence  after 
the  last  sentence,  and  paragraph  (d)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§  301 .89-6    Issuance  of  a  certificate  or 
limited  permit 

***** 

(b)  *   *   *  No  wheat,  durum  wheat,  or 
triticale  moved  out  of  a  regulated  area 
under  a  certificate  may  be  used  for 
planting  outside  the  regulated  area. 

***** 

(d)  *  *   *  These  certificates  and 
limited  permits  may  then  be  completed 
and  used,  as  needed,  for  the  movement 
of  regulated  articles  that  have  met  the 
applicable  requirements  of  paragraphs 
(a)  and  (b)  of  this  section  for  the 
issuance  of  certificates  or  of  paragraph 
(c)  of  this  section  for  the  issuance  of 
limited  permits. 

§301.69-13    [Amended] 

4.  In  §  301.89-13,  paragraph  (d)  is 
removed  and  reserved. 

Done  in  Washington.  DC.  this  25th  dav  of 
April  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-10566  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  930 

[Docket  No.  FV02-930-1  FR] 

Tart  Cherries  Grown  In  the  States  of 
Michigan,  et  al.;  Final  Free  and 
Restricted  Percentages  for  the  2001- 
2002  Crop  Year  for  Tart  Cherries 

AGENCY:  Agricultural  Marketing  Ser\ice. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  final  free 
and  restricted  percentages  for  the  2001- 
2002  crop  year.  The  percentages  are  59 
percent  free  and  41  percent  restricted 
and  will  establish  the  proportion  of 
cherries  from  the  2001  crop  which  may 
be  handled  in  commercial  outlets.  The 
percentages  are  intended  to  stabilize 
supplies  and  prices,  and  strengthen 
market  conditions  and  were 
recommended  by  the  Cherry  Industry- 
Administrative  Board  (Board),  the  body 
which  locally  administers  the  marketing 
order.  The  marketing  order  regulates  the 
handling  of  tart  cherries  grown  in  the 
States  of  Michigan,  New  York, 


Pennsylvania.  Oregon,  Utah. 
Washington,  and  Wisconsin. 
DATES:  Effective  July  1,  2001.  through 
June  30,  2002.  This  rule  applies  to  tart 
cherries  acquired  during  the  2001-2002 
crop  year  until  the  restricted  cherries 
from  that  crop  year  aie  diverted  or  used 
for  exempt  purposes  under  the 
marketing  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  I'SDA.  Suite 
2A04.  Unit  IS.-i,  4700  River  Road. 
Riverdale.  MD  20737,  telephone:  (301) 
734-5234, or  Fax:  (301)  734-5275:  or 
George  Kelhart.  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue,  SW  Stop  0237.  Washington.  DC 
20250-0237;  telephone:  (202)  720-2491, 
or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW  Stop  0237,  Washington,  DC 
20250-0237;  telephone:  (202)  720-2491, 
Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber&usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  produced  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  final  free  and 
restricted  percentages  may  be 
established  for  tart  cherries  handled  by 
handlers  during  the  crop  year.  This  rule 
will  establish  final  free  and  restricted 
percentages  for  tart  cherries  for  the 
2001-2002  crop  vear.  beginning  Julv  1, 
2001.  through  June  30.  2002.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempt  therefrom.  Such  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing.  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  USDA's 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 
The  order  prescribes  procedures  for 
computing  an  optimum  supply  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  tart  cherries  that 
can  be  marketed  throughout  the  season. 
The  regulations  apply  to  all  handlers  of 
tart  cherries  that  are  in  the  regulated 
districts.  Tart  cherries  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
restricted  percentage  tart  cherries  must 
be  held  by  handlers  in  a  primar>'  or 
secondary  reserve,  or  be  diverted  in 
accordance  with  §930.59  of  the  order 
and  §930.159  of  the  regulations,  or  used 
for  exempt  purposes  (and  obtaining 
diversion  credit)  under  §  930.62  of  the 
order  and  §  930.162  of  the  regulations. 
The  regulated  Districts  for  this  season 
are:  District  one — Northern  Michigan: 
District  two — Central  Michigan;  District 
three — Southwest  Michigan;  District 
four— New  York;  and  District  eight- 
Washington.  Districts  five.  six.  seven, 
and  nine  (Oregon.  Utah.  Pennsylvania, 
and  Wisconsin,  respectively),  will  not 
be  regulated  for  the  2001-2002  season. 
The  order  prescribes  under  §  930.52 
that,  upon  adoption  of  the  order,  those 
districts  to  be  regulated  shall  be  those 
districts  in  which  the  average  annual 
production  of  cherries  over  the  prior 
three  years  has  exceeded  15  million 
pounds.  A  district  not  meeting  the  15 
million-poimd  requirement  shall  not  be 
regulated  in  such  crop  year.  Because 
this  requirement  was  not  met  in  the 
districts  of  Oregon.  Peimsylvania.  and 
Wisconsin,  handlers  in  those  districts 
will  not  be  subject  to  volume  regulation 
during  the  2001-2002  crop  year.  Section 
930.52  also  prescribes  that  any  district 
producing  a  crop  which  is  less  than  50 
percent  of  the  average  annual  processed 
production  in  that  district  in  the 
previous  five  years  will  be  exempt  from 


any  volume  regulation  if,  in  that  year,  a 
restricted  percentage  is  established. 
Because  Utah's  production  is  less  than 
the  50  percent  of  the  previous  5-year 
production  average,  handlers  in  Utah 
also  will  not  be  subject  to  volume 
regulation  during  the  2001-2002  crop 
year.  Production  from  District  four  (New 
York)  was  not  regulated  last  crop  year, 
but.  as  mentioned  above,  will  be 
regulated  in  2001-2002.  This  will  be  the 
first  year  of  regulation  for  District  eight 
(Washington),  since  the  order  was 
promulgated. 

Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherry  products  at  retail.  Demand  for 
tart  cherries  and  tart  cherry  products 
tends  to  be  relatively  stable  from  year  to 
year.  The  supply  of  tart  cherries,  by 
contrast,  varies  greatly  from  crop  year  to 
crop  year.  The  magnitude  of  annual 
fluctuations  in  tart  cherry  supplies  are 
one  of  the  most  pronounced  for  any 
agricultural  commodity  in  the  United 
States.  In  addition,  since  tart  cherries 
are  processed  either  into  canned  or 
frozen  products,  they  can  be  stored  and 
carried  over  from  crop  year  to  crop  year. 
This  creates  substantial  coordination 
and  marketing  problems.  The  supply 
and  demand  for  tart  cherries  is  rarely 
balanced.  The  primary  purpose  of 
setting  free  and  restricted  percentages  is 
to  balance  supply  with  demand  and 
reduce  large  surpluses  that  may  occur. 

Section  930.50(a)  of  the  order 
describes  procedures  for  computing  an 
optimum  supply  for  each  crop  year.  The 
Board  must  meet  on  or  about  July  1  of 
each  crop  year,  to  review  sales  data, 
inventory  data,  current  crop  forecasts 
and  market  conditions  in  order  to 
establish  an  optimum  supply  level  for 
the  crop  year.  The  optimum  supply 
volume  is  calculated  as  100  percent  of 
the  average  sales  of  the  prior  three  years 
to  which  is  added  a  desirable  carryout 
inventory  not  to  exceed  20  million 
pounds,  or  such  other  amount  as  may  be 
established  with  the  approval  of  the 
Secretary.  The  optimum  supply 
represents  the  desirable  volume  of  tart 
cherries  that  should  be  available  for  sale 
in  the  coming  crop  year. 

The  order  also  provides  that  on  or 
about  July  1  of  each  crop  year,  the  Board 
is  required  to  establish  preliminary  free 
and  restricted  percentages.  These 
percentages  are  computed  by  deducting 
the  actual  carryin  inventory  from  the 
optimum  supply  figure  (adjusted  to  raw 
product  equivalent — the  actual  weight 
of  cherries  handled  to  process  into 
cherry  products)  and  subtracting  that 
figure  from  the  ciurent  year's  USDA 
crop  forecast.  If  the  resulting  number  is 
positive,  this  represents  the  estimated 


over-production,  which  would  be  the 
restricted  percentage  tonnage.  The 
restricted  percentage  tonnage  is  then 
divided  by  the  sum  of  the  USDA  crop 
forecast  for  the  regulated  districts  to 
obtain  percentages  for  the  regulated 
districts.  The  Board  is  required  to 
establish  a  preliminary  restricted 
percentage  equal  to  the  quotient, 
rounded  to  the  nearest  whole  number, 
with  the  complement  being  the 
preliminary  free  tonnage  percentage.  If 
the  tonnage  requirements  for  the  year 
are  more  3ian  die  USDA  crop  forecast, 
the  Board  is  required  to  establish  a 
preliminary  free  toimage  percentage  of 
100  percent  and  a  preliminary  restricted 
percentage  of  zero.  The  Board  must 
announce  the  preliminary  percentages 
in  accordance  with  paragraph  (h)  of 
§930.50. 

The  Board  met  on  June  21,  2001,  and 
computed,  for  the  2001-2002  crop  year, 
an  optimum  supply  of  219  million 
pounds.  The  Board  recommended  that 
the  desirable  carryout  figure  be  zero 
pounds.  Desirable  carryout  is  the 
amount  of  fruit  required  to  be  carried 
into  the  succeeding  crop  year  and  is  set 
by  the  Board  after  considering  market 
circumstances  and  needs.  This  figure 
can  range  from  zero  to  a  maximum  of  20 
million  pounds.  The  Board  calculated 
preliminary  free  and  restricted 
percentages  as  follows:  The  USDA 
estimate  of  the  crop  was  356  million 
pounds;  a  33  million  pound  carryin 
added  to  the  estimate  results  in  a  total 
available  supply  of  389  million  pounds. 
The  carrying  figure  reflects  the  amount 
of  cherries  &at  handlers  actually  have 
in  inventory.  Subtracting  the  optimum 
supply  of  219  million  pounds  from  the 
total  estimated  available  supply  results 
in  a  surplus  of  170  million  pounds  of 
tart  cherries.  An  adjustment  for  changed 
economic  conditions  of  50  million 
pounds  was  subtracted  from  the 
surplus,  pursuant  to  §  930.50  of  the 
order.  This  adjustment  is  discussed  later 
in  this  document.  After  the  adjustment, 
the  resulting  total  surplus  is  120  million 
pounds  of  tart  cherries.  The  surplus  was 
divided  by  the  production  in  the 
regulated  districts  (338  million  pounds) 
and  resulted  in  a  restricted  percentage 
of  36  percent  for  the  2001-2002  crop 
year.  The  free  percentage  was  64  percent 
(100  percent  minus  36  percent).  The 
Board  unanimously  established  these 
percentages  and  aimounced  them  to  the 
industry  as  required  by  the  order. 

The  preliminary  percentages  were 
based  on  the  USDA  production  estimate 
and  the  following  supply  and  demand 
information  available  at  the  June 
meeting  for  the  2001-2002  year: 
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Millions  of 
pounds 


Optimum  Supply  Fomiula: 

(1)  Average  sales  of  the  prior  three  years 

(2)  Plus  desirable  carryout  

(3)  Optimum  supply  calculated  by  the  Board  at  the  June  meeting 
Preliminary  Percentages 

(4)  USDA  crop  estimate  

(5)  Plus  carryin  held  by  handlers  as  of  July  1,  2000  

(6)  Total  available  supply  for  current  crop  year     

(7)  Surplus  (item  6  minus  item  3)  

(8)  Economic  adjustment  to  surplus 

(9)  Adjusted  surplus  (item  7  minus  item  8)     

(10)  USDA  crop  estimate  for  regulated  distncts  


219 

0 
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356 
33 
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Percentages 

Free 

Restncted 

(11)  Preliminary  percentages  (item  9  divided  by  item  10  «  100  equals  restricted  percentage   100  minus  restricted  per- 
centage equals  free  percentage)  

64 

36 

1 

Between  July  1  and  September  15  of 
each  crop  year,  the  Board  may  modih' 
the  preliminary  free  and  restricted 
percentages  by  announcing  interim  free 
and  restricted  percentages  to  adjust  to 
the  actual  pack  occurring  in  the 
industr\'. 

On  September  17.  2001.  the  Board 
conducted  a  telephone  meeting  and 
voted  unanimously  to  establish  interim 
percentages  since  the  September  13. 
2001,  meeting  was  postponed  until 
October  due  to  the  tragic  events  on 
September  11.  2001.  The  Board 
recommended  an  interim  free 
percentage  of  57  percent  and  an  interim 
restrictive  percentage  of  43  percent. 
These  percentages  were  based  on  the 
actual  production  for  the  2001-2002 
crop  year  of  366  million  pounds,  and 
more  up-to-date  sales  and  carryin 
inventory  amounts. 

Section  930.50(d1  of  the  order  requires 
the  Board  to  meet  me  no  later  than 
September  15  to  recommend  final  free 
and  restricted  percentages  to  the 
Secretary'  for  approval.  Because  of  the 
events  of  September  11.  2001.  and 
subsequent  flight  delays,  the  Board  met 
on  October  12.  2001.  and  recommended 
final  free  and  restricted  percentages  of 
59  percent  and  41  percent,  respectively. 
At  that  time,  the  Board  had  available 
actual  production,  sales,  and  carrvin 


inventorv'  amounts  to  review  and  made 
adjustments  to  the  interim  perrentag(>s. 

The  Secretary-  e.stablishes  final  free 
and  restricted  percentages  through  the 
informal  rulemaking  process.  These 
percentages  will  make  a\'ailable  the  tart 
cherries  necessary  to  achieve  the 
optimum  supply  figure  calculated  by 
the  Board.  The  difference  between  any 
final  free  percentage  designated  by  the 
Secretarv"  and  100  percent  is  the  final 
restricted  percentage. 

The  Board  used  an  updated  optimum 
supply  figure  in  determining  the  final 
free  and  restricted  percentages  The 
revised  optimum  supply  is  217  million 
pounds,  instead  of  219  million  pounds 
used  in  June  2001.  The  3-year  average 
sales  figure  computed  in  June  included 
an  estimate  of  June  2001  sales  because 
actual  June  sales  were  not  yet  available. 
The  3-year  average  sales  figure  used  in 
the  final  calculations  reflects  actual 
sales  for  each  months  of  the  3-year 
period. 

The  actual  production  reported  by  the 
Board  was  366  million  pounds,  which  is 
a  10  million  pound  increase  from  the 
USDA  crop  estimate  of  356  million 
pounds.  The  increase  in  production  was 
due  to  higher  yields  in  the  major 
producing  States  (Michigan.  .New  York, 
and  Washington).  For  2001-2002. 
production  in  the  regulated  districts 


totaled  336  million  pounds.  2  million 
pounds  less  than  the  L'SDA  estimate  of 
338  million  pounds. 

A  39  million  pound  carryin  (actual 
carryin  as  opposed  to  the  33  million 
pounds  originally  estimated  in  June) 
was  added  to  the  Boards  reported 
production  of  366  million  pounds, 
vielding  a  total  available  suf)plv  for  the 
current  crop  year  of  4U5  million  pounds. 
The  optimum  supply  of  217  million 
pounds  was  subtrac  ted  from  the  total 
available  supply  which  resulted  in  a  188 
million  pound  surplus.  An  adjustment 
of  50  million  pounds  for  changed 
economic  conditions  was  subtracted 
from  the  surplus,  pursuant  to  §  930.50  of 
the  order.  This  adjustment  is  discussed 
later  in  this  document.  After  the 
adjustment,  the  resulting  total  surplus  is 
1  38  million  pounds  of  tart  (  hemes   The 
total  surplus  of  138  million  pounds  is 
divided  by  the  336  million-pound 
volume  of  tart  cherries  produced  in  the 
regulated  districts  This  results  in  a  41 
percent  restricted  percentage  and  a 
corresponding  59  percent  free 
percentage  for  the  regulated  districts. 

The  final  percentages  are  based  on  the 
Board's  reported  production  figures  and 
the  following  supply  and  demand 
information  available  in  October  for  the 
2001-2002  crop  year: 


Millions  of 
pounds 


Optimum  Supply  Formula: 

(1)  Average  sales  of  the  prior  three  years 

(2)  Plus  desirable  carryout  

(3)  Optimum  supply  calculated  by  the  Board  at  the  October  meeting 
Final  Percentages: 

(4)  Board  reported  production  

(5)  Plus  carryin  held  by  handlers  as  of  July  1.  2001 

(6)  Tonnage  available  for  current  crop  year  

(7)  Surplus  (item  6  minus  item  3)  

(8)  Economic  adjustment  to  surplus 

(9)  Adjusted  surplus  (item  7  minus  8) 
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(11)  Final  Percentages  (item  9  divided  by  item  10  x  100  equals  restricted  percentage;  100  minus  restncted  Percentage  ; 
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59  1               41 

As  previously  mentioned,  the  Board 
recommend  an  economic  adjustment  of 
50  million  pounds  in  computing  both 
the  preliminary'  and  final  percentages 
for  the  2001-2D02  crop  year.  This  is 
authorized  under  §  930.50.  These 
provisions  provide  that  in  its 
deliberations  of  volume  regulation 
recommendations,  the  Board  consider, 
among  other  things,  the  expected 
demand  conditions  for  cherries  in 
different  market  segments  and  an 
analysis  of  economic  factors  having  a 
bearing  on  the  marketing  of  cherries. 
Based  on  these  considerations,  the 
Board  may  modif\'  its  marketing  policy 
calculations  to  reflect  changes  in 
economic  conditions.  The  Board 
recommended  the  adjustment  to  reflect 
the  impact  USDA  surplus  removal 
purchases  might  have  on  the  sales 
component  of  the  optimum  supply 
formula. 

Purchases  by  USDA  and  other 
government  agencies  are  part  of  the 
average  sales  history  for  the  industry.  In 
recent  years,  USDA  and  other 
goverrmient  purchases  of  tart  cherry 
products  have  averaged  about  1 7 
million  pounds  and  these  have  been 
factored  into  the  optimum  supply 
formula.  In  2000-2001,  USDA 
announced  the  acceptance  of  bids  for  a 
large  surplus  removal  purchase.  The 
amount  of  the  purchases  is  expected  to 
total  50  million  pounds  and  be 
delivered  during  the  2001^2002  crop 
year.  The  Board  discussed  how  this 
purchase  should  be  accounted  for  in  the 
optimum  supply  formula.  The  Board 
decided  on  a  full  50-million  pound 
economic  adjustment  because  it  results 
in  a  smaller  restricted  percentage  than 
w^ith  no  adjustment.  With  the 
adjustment,  the  restricted  percentage  is 
41  percent.  Without  the  adjustment,  the 
restricted  percentage  would  have  been 
56  percent. 

By  recommending  this  marketing 
policy  modification,  the  Board  believes 
that  fewer  cherries  would  have  to  be 
diverted  and  more  cherries  will  be 
available  to  meet  market  needs.  This 
modification  is  intended  to  further 
facilitate  and  encourage  market 
expansion.  It  is  also  expected  to  benefit 


growers  who  receive  higher  payments 
for  free  tonnage  cherries. 

In  May  2001,  reserve  release 
provisions  were  added  to  the 
administrative  rules  and  regulations  in 
§930.154.  The  provisions  provide  that  if 
USDA  or  any  other  goverrmiental 
agency  initiates  an  invitation  to 
purchase  product  for  surplus  removal 
(as  a  non-entitlement  purchase),  the 
Board  shall  release  a  like  quantity  of 
cherries  from  the  reserve  pool  to  each 
handler  who  has  a  proportionate  share 
in  the  reserve.  These  provisions  were 
not  effective  prior  to  the  initiation  of  the 
initiation  to  bid  on  USDA's  planned  50 
million  pound  surplus  removal 
purchase.  Therefore,  reserve  cherries 
could  not  be  released  from  the  inventory 
reserve  pursuant  to  §  930.154  and  the 
cherries  had  to  be  supplied  from  free 
tonnage,  not  reserve  tonnage. 
Consequently,  the  Board  recommended 
the  economic  adjustment  of  50  million 
pounds  to  account  for  the  free  tonnage 
cherries  delivered  from  2001-2002  crop 
to  satisfy-  the  purchase.  If  an  invitation 
to  bid  on  a  surplus  removal  purchase  is 
initiated  by  USDA  or  another 
government  agency  during  the  2001- 
2002  crop  year,  or  subsequent  season,  a 
like  quantity  of  reserve  tonnage  would 
be  released  under  §  930.1544  and  no 
economic  adjustment  would  necessary 
to  account  for  those  cherries.  The  Board 
believes  that  such  releases  will 
equitably  spread  the  benefit  of  such 
purchases  throughout  the  industry 
because  all  handlers  regulated  under  the 
order,  and  not  just  those  handlers  who 
successfully  bid  and  sold  product  to 
USDA  or  other  government  agencies, 
will  benefit  from  the  surplus  removal  of 
tart  cherry  purchases. 

The  Department's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders  "  specify  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  will  be  met  by  the  establishment  of 
a  preliminary  percentage  which  releases 
100  percent  of  the  optimum  supply  and 
the  additional  release  of  tart  cherries 
provided  under  §  930.50(g).  This  release 
of  tonnage,  equal  to  10  percent  of  the 


average  sales  of  the  prior  three  years 
sales,  is  made  available  to  handlers  each 
season.  The  Board  recommended  that 
such  release  should  be  made  available 
to  handlers  the  first  week  of  December 
2001  and  the  first  week  of  May  2002. 
Handlers  can  decide  how  much  of  the 
10  percent  release  they  would  like  to 
receive  during  the  December  and  May 
release  dates.  Once  released,  such 
cherries  are  available  for  free  use  by 
such  handler.  Approximately  22  million 
pounds  would  be  made  available  to 
handlers  this  season  in  accordance  with 
Department  Guidelines.  This  release 
will  be  made  available  to  every  handler 
and  released  to  such  handlers  in 
proportion  to  each  handlers  percentage 
of  the  total  regulated  crop  handled.  If  a 
handler  does  not  take  his/her 
proportionate  amount,  such  amount 
shall  remain  in  the  inventory  reserve. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  will  allow  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

However,  as  a  matter  of  general 
policy,  AMS'  Fruit  and  Vegetable 
Programs  (Programs)  no  longer  opt  for 
such  certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  will  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
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behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  tart  cherry 
marketing  order  and  approximately  900 
producers  of  tart  cherries  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  55,000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
S750.000.  A  majority  of  the  producers 
and  handlers  are  considered  small 
entities  under  SBA's  standards. 

Board  and  subcommittee  meetings  are 
widely  publicized  in  advance  and  are 
held  in  a  location  central  to  the 
production  area.  The  meetings  are  open 
to  all  industry  members  (including 
small  business  entities)  and  other 
interested  persons  who  are  encouraged 
to  participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus.  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995/96  through  1999/00. 
approximately  91  percent  of  the  U.S.  tart 
cherry  crop,  or  280.5  million  pounds, 
was  processed  annually.  Of  the  280.5 
million  pounds  of  tart  cherries 
processed,  62  percent  was  frozen,  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  National  Agricultural 
Statistics  Service  data,  acreage  in  the 
united  States  devoted  to  tart  cherr>' 
production  has  been  trending 
downward.  In  the  ten-year  period.  1987/ 
88  through  1997/98.  the  tart  cherry  area 
decreased  from  50,  050  acres,  to  less 
than  40,000  acres.  In  1999/00, 
approximately  (90  percent  of  domestic 
tart  cherr>"  acreage  was  located  in  four 
States:  Michigan,  New  York.  Utah,  and 
Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherr\^  crop  each 
year.  In  1999/00.  tart  cherr\'  acreage  in 
Michigan  decreased  to  28.100  acres 
from  28,400  acres  the  previous  year. 

The  2001  crop  is  the  second  largest 
ever  harvested  in  the  United  States  at 
366.3  million  pounds.  The  largest  crop 
occurred  in  1995  with  production  in  the 
regulated  districts  reaching  a  record 
395.6  million  pounds.  The  price  per 
pound  received  by  tart  cherry  growers 
ranged  from  a  low  of  7.3  cents  in  1987 


to  a  high  of  46.4  cents  in  1 991 .  These 
problems  of  wide  supply  and  price 
fluctuations  in  the  tart  cherr>'  industr>' 
are  national  in  scope  and  impact. 
Growers  testified  during  the  order 
promulgation  process  that  the  prices 
they  received  often  did  not  come  close 
to  covering  the  costs  of  production. 
They  also  testified  that  production  costs 
for  most  growers  range  between  20  and 
22  cents  per  pound,  which  is  well  above 
average  prices  received  during  the 
1993-1995  seasons. 

The  industry  demonstrated  a  need  for 
an  order  during  the  promulgation 
process  of  the  marketing  order  because 
large  variations  in  annual  tart  cherr\- 
supplies  tend  to  lead  to  fluctuations  in 
prices  and  disorderly  marketing.  As  a 
result  of  these  fluctuations  in  supply 
and  price,  growers  realize  less  income. 
The  industry  chose  a  volume  control 
marketing  order  to  even  out  these  wide 
variations  in  supply  and  improve 
returns  to  growers.  During  the 
promulgation  process,  proponents 
testified  that  small  growers  and 
processors  would  have  the  most  to  gain 
from  implementation  of  a  marketing 
order  because  many  such  growers  and 
handlers  had  been  going  out  of  business 
due  to  low  tart  cherr>-  prices.  They  also 
testified  that,  since  an  order  would  help 
increase  grower  returns,  this  should 
increase  the  buffer  between  business 
success  and  failure  because  small 
growers  and  handlers  tend  to  be  less 
capitalized  than  larger  growers  and 
handlers. 

Aggregate  demand  for  tart  cherries 
and  tart  cherr\'  products  tends  to  be 
relatively  stable  from  year-to-year. 
Similarly,  prices  at  the  retail  level  show 
minimal  variation.  Consumer  prices  in 
grocer}'  stores,  and  particularly  in  food 
ser\'ice  markets,  largely  do  not  reflect 
fluctuations  in  cherry  supplies.  Retail 
demand  is  assumed  to  be  highly 
inelastic  which  indicates  that  price 
reductions  do  not  result  in  large 
increases  in  the  quantity  demanded 
Most  start  cherries  are  sold  to  food 
ser\'ice  outlets  and  to  consumers  as  pie 
filing;  frozen  cherries  are  sold  as  an 
ingredient  to  manufacturers  of  pies  and 
cherry  desserts.  Juice  and  dried  cherries 
are  expanding  market  outlets  for  tart 
cherries. 

Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherrv'  products  at  retail.  In  general,  the 
farm-level  demand  for  a  commodity 
consists  of  the  demand  at  retail  or  food 
ser\'ice  outlets  minus  per-unit 
processing  and  distribution  costs 
incurred  in  transforming  the  raw  farm 
commodity  into  a  product  available  to 
consumers.  These  costs  comprise  what 
is  known  as  the  "marketing  margin." 


The  supply  of  tart  cherries,  by 
contrast,  varies  greatly.  The  magnitude 
of  annual  fluctuations  in  tart  cherr\ 
supplies  are  one  of  the  most 
pronounced  for  any  agricultural 
commodity  in  the  United  States.  In 
addition,  since  tart  cherries  are 
processed  either  into  cans  or  frozen, 
they  can  be  stored  and  carried  over  from 
year-to-year.  This  creates  substantial 
coordination  and  marketing  problems. 
The  supply  and  demand  for  tart  cherries 
is  rarely  in  equilibrium  .^s  a  result, 
grower  prices  fluctuate  widely, 
reflecting  the  large  swings  in  annual 
supplies. 

In  an  effort  to  stabilize  prices,  the  tart 
cherry  industry  uses  the  volume  control 
mechanisms  under  the  authority  of  the 
Federal  marketing  order.  This  authority 
allows  the  industry  to  set  free  and 
restricted  percentages.  These  restricted 
percentages  are  only  applied  to  states  or 
districts  with  a  3-year  average  of 
production  greater  than  15  million 
pounds.  Currently,  only  the  three 
districts  in  Michigan.  New  York,  and 
Washington  are  subject  to  restricted 
percentages. 

The  primary  purpose  of  setting 
restricted  percentages  is  an  attempt  to 
bring  supply  and  demand  into  balance. 
If  the  primary  market  is  over-supplied 
with  cherries,  grower  prices  decline 
substantiallv. 

The  tart  cherry  sector  uses  an 
industr>-wide  storage  program  as  a 
supplemental  coordinating  mechanism 
under  the  Federal  marketing  order.  The 
primary  purpose  of  the  storage  program 
is  to  warehouse  supplies  in  large  crop 
years  in  order  to  supplement  supplies  in 
short  crop  years.  The  storage  approach 
is  feasible  because  the  increase  in 
price — when  moving  from  a  large  crop 
to  a  short  crop  year — more  than  offsets 
the  cost  for  storage,  interest,  and 
handling  of  the  stored  cherries 

The  price  that  growers'  receive  for 
their  crop  is  largely  determined  by  the 
total  production  volume  and  cany^ing 
inventories.  The  Federal  marketing 
order  permits  the  industr.'  to  exercise 
supply  control  provisions,  which  allow 
for  the  establishment  of  free  and 
restricted  percentages  for  the  primary 
market,  and  a  storage  program.  The 
establishment  of  restricted  percentages 
impacts  the  production  to  be  marketed 
in  the  primary  market,  while  the  storage 
program  has  an  impact  on  the  volume 
of  unsold  inventories. 

The  volume  control  mechanism  used 
by  the  cherr>'  industr\-  results  in 
decreased  shipments  to  primar\' 
markets.  Without  volume  control  the 
primary  markets  (domestic)  will  likely 
be  over-supplied,  resulting  in  low 
grower  prices. 
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To  assess  the  impact  that  volume 
control  has  on  the  prices  growers 
receive  for  their  product,  an 
econometric  model  has  been  developed. 
The  model  provides  a  way  to  see  what 
impacts  volume  control  may  have  on 
grower  prices.  The  three  districts  in 
Michigan,  New  York,  and  Washington 
are  the  only  restricted  areas  for  this  crop 
year  and  their  combined  total 
production  is  336  million  pounds.  A  41 
percent  restriction  means  198  million 
pounds  is  available  to  be  shipped  to 
primary  markets  from  these  three  states. 
Production  levels  of  2  million  pounds 
for  Oregon.  4  million  pounds  for 
Pennsylvania.  12  million  pounds  for 
Utah,  and  13  million  pounds  for 
Wisconsin  results  in  an  additional  31 
million  pounds  available  for  primary 
market  shipments. 

In  addition.  USDA  requires  a  10 
percent  release  from  reserves  as  a 
market  grov^rth  factor.  This  results  in  an 
additional  22  million  pounds  being 
available  for  the  primary  market.  The 
198  million  pounds  from  Michigan. 
New  York,  and  Washington,  the  31 
million  pounds  from  the  other 
producing  states,  and  the  22  million 
pound  release  gives  a  total  of  251 
million  pounds  being  available  for  the 
primary  markets. 

The  econometric  model  is  used  to 
estimate  grower  prices  with  and  without 
regulation.  Without  volume  controls, 
the  estimated  grower  price  would  be 
approximately  SO.IO  per  pound.  With 
volume  controls,  the  estimated  grower 
price  would  increase  to  approximately 
$0.15  per  pound. 

The  use  of  volume  controls  is 
estimated  to  have  a  positive  impact  on 
grower's  total  revenues.  Without 
regulation,  growers'  total  revenues  from 
processed  cherries  are  estimated  to  be 
$36.6  million  in  2001-02.  In  this 
scenario,  production  is  366  million 
pounds  and  price,  without  regulation,  is 
estimated  to  be  $0.10  per  pound.  With 
regulation,  growers'  revenues  from 
processed  cherries  are  estimated  to  be 
$46.5  million.  In  this  scenario.  251 
million  pounds  are  available  for  the 
primary  markets  with  an  estimated  price 
of  $0.15  per  pound.  Over  the  past 
several  seasons,  growers  received 
approximately  $0.10  cents  for  restricted 
(diverted)  cherries. 

The  results  of  econometric  analysis 
are  subject  to  some  level  of  uncertainty. 
As  long  as  grower  prices  are  greater  than 
$0.11  per  pound,  then  growers'  are 
better  off  with  the  regulation.  With  a 
price  of  $0.11  per  pound,  the  estimated 
revenues  under  no  regulation  will  be 
similar  to  the  revenues  with  a  41 
percent  restricted  regulation. 


It  is  concluded  that  the  41  percent 
volume  control  will  not  unduly  burden 
producers,  particularly  smaller  growers. 
The  41  percent  restriction  is  only 
applied  to  the  growers  in  Michigan. 
New  York,  and  Washington.  The 
growers  in  the  other  4  states  covered 
under  the  marketing  order  will  benefit 
from  this  restriction.  Michigan.  New 
York,  and  Washington  produced  over  91 
percent  of  the  tart  cherry  crop  during 
the  2001/02  crop  year. 

Recent  grower  prices  have  been  as 
high  as  $0.21  per  pourd.  At  current 
production  levels,  the  cost  of 
production  is  reported  to  be  $0.25  per 
pound.  Thus,  the  estimated  $0.15  per 
pound  received  by  growers  remains 
below  the  cost  of  production.  The  use  of 
volume  controls  is  believed  to  have 
little  or  no  effect  on  consumer  prices 
and  will  not  result  in  fewer  retail  sales 
or  sales  to  food  service  outlets. 

Without  the  use  of  volume  controls, 
the  industry  could  be  expected  to 
continue  to  build  large  amounts  of 
unwanted  inventories.  These 
inventories  have  a  depressing  effect  on 
grower  prices.  The  econometric  model 
shows  for  every  1  million-pound 
increase  in  carrying  inventories,  a 
decrease  in  grower  prices  of  $0.0029  per 
pound  occurs.  The  use  of  volume 
controls  allows  the  industry  to  supply 
the  primary  markets  while  avoiding  the 
disastrous  results  of  over-supplying 
these  markets.  In  addition,  through 
volume  control,  the  industry  has  an 
additional  supply  of  cherries  that  can  be 
used  to  develop  secondary  markets  such 
as  exports  and  the  development  of  new 
products. 

In  discussing  the  possibility  of 
marketing  percentages  for  the  2001- 
2002  crop  year,  the  Board  considered 
the  following  factors  contained  in  the 
marketing  policy:  (1)  The  estimated  total 
production  of  tart  cherries;  (2)  the 
estimated  size  of  the  crop  to  be  handled; 
(3)  the  expected  general  quality  of  such 
cherry  production;  (4)  the  expected 
carryover  as  of  July  J  of  canned  and 
frozen  cherries  and  other  cherry 
products;  (5)  the  expected  demand 
conditions  for  cherries  in  different 
market  segments;  (6)  supplies  of 
competing  commodities;  (7)  an  analysis 
of  economic  factors  having  a  bearing  on 
the  marketing  of  cherries;  (8)  the 
estimated  toimage  held  by  handlers  in 
primarv  or  secondary  inventory 
reserves;  and  (9)  any  estimated  release 
of  primary  or  secondary  inventory 
reserve  cherries  during  the  crop  year. 

The  Board's  review  of  the  factors 
resulted  in  the  computation  and 
announcement  in  October  2001  of  the 
free  and  restricted  percentages  (59 
percent  free  and  41  percent  restricted). 


A  positive  factor  for  the  cherry 
industry  this  year  is  the  unusually  large 
USDA  purchases  of  cherries  during  this 
crop  year.  These  USDA  sales  include  a 
significant  amount  of  frozen  cherries 
and  large  quantities  of  dried  cherries. 

One  alternative  to  this  action  will  be 
not  to  have  volume  regulation  this  . 
season.  Board  members  stated  that  no 
volume  regulation  will  be  detrimental  to 
the  tart  cherry  industry  due  to  the  size 
of  the  2001-2002  crop.  Returns  to 
growers  would  not  cover  their  costs  of 
production  for  this  season  which  might 
cause  some  to  go  out  of  business. 

As  mentioned  earlier,  the 
Department's  "Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specif\'  that  110 
percent  of  recent  years'  sales  should  be 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  The 
quantity  available  under  this  rule  is  110 
percent  of  the  quantity  shipped  in  the 
prior  three  years. 

The  free  and  restricted  percentages 
established  by  this  rule  release  the 
optimum  supply  and  apply  uniformly  to 
all  regulated  handlers  in  the  industry, 
regardless  of  size.  There  are  no  known 
additional  costs  incurred  by  small 
handlers  that  are  not  incurred  by  large 
handlers.  The  stabilizing  effects  of  the 
percentages  impact  all  handlers 
positively  by  helping  them  maintain 
and  expand  markets,  despite  seasonal 
supply  fluctuations.  Likewise,  price 
stability  positively  impacts  and  all 
producers  by  allowing  them  to  better 
anticipate  the  revenues  their  tart 
cherries  will  generate. 

'The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
regulation. 

While  the  benefits  resulting  from  this 
rulemaking  are  difficult  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  markets  even  though  tart 
cherry  supplies  fluctuate  widely  from 
season  to  season. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  the 
information  collection  and 
recordkeeping  requirements  have  been 
previously  approved  by  OMB  and 
assigned  OMB  Number  0581-0177. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
purposes  and  for  developing  statistical 
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data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other,  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry'  and 
public  sector  agencies.  This  rule  does 
not  change  those  requirements. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  15.  2002.  Copies  of 
the  rule  were  mailed  by  the  board's  staff 
to  all  Board  members  and  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  a  15-day  comment  period 
which  ended  on  April  1,  2002.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http//\\-ww.ams. usda.gov/fv/moab. html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  iNFORMATION  CONTACT 
SECTION. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553}  because  handlers  are  aware 
of  this  action  and  are  already  marketing 
tart  cherries  from  the  2001-2002  crop. 
Further,  this  action  was  recommended 
at  a  public  meeting  and  a  fifteen  day 
comment  period  was  provided  for 
public  input.  No  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  amended  as 
follows: 


PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON. 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  930.253  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  Ihe 
annual  Code  of  Federal  Regulations. 

§  930.253     Final  free  and  restricted 
percentages  for  the  2001-2002  crop  year. 

The  final  percentages  for  tart  cherries 
handled  by  handlers  during  the  crop 
year  beginning  on  [uly  1.  2001.  which 
shall  be  free  and  restricted,  respectively, 
are  designated  as  follows:  Free 
percentage,  59  percent  and  restricted 
percentage.  41  percent. 

Dated:  April  23.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Senice. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1205 

[CN-01-007] 

Cotton  Research  and  Promotion 
Program:  Procedures  for  Conduct  of 
Sign-up  Period 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  will  amend  the  rules 
and  regulations  regarding  the 
procedures  for  the  conduct  of  a  sign-up 
period  for  eligible  cotton  producers  and 
importers  to  request  a  continuance 
referendum  on  the  1991  amendments  to 
the  Cotton  Research  and  Promotion 
Order  (Order)  provided  for  in  the  Cotton 
Research  and  Promotion  Act  (Act) 
amendments  of  1990.  The  amendments 
will  update  various  dates,  name 
changes,  addresses,  and  make  other 
administrative  changes. 
EFFECTIVE  DATE:  May  1  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick.  Chief.  Research  and 
Promotion  Staff.  Cotton  Program.  AMS. 
USDA,  Stop  0224,  1400  Independence 
Ave..  SVV..  Washington.  DC  20250-0224. 
telephone  (202)  720-2259,  facsimile 
(202)  690-1718.  or  email  at 
whitney.rick@usda.gov. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action 

Executive  Order  12988 

This  rule  has  been  re\ie\ved  under 
Executive  Order  12988,  Civil  Iiistice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Cotton  Research  and  Promotion 
Act  (7  U.S.C.  2101-2118)  provides  that 
administrative  proceedings  must  be 
e.xhausted  before  parties  may  file  suit  in 
court.  Under  Section  12  of  the  Act.  any 
person  subject  to  an  order  may  file  with 
USDA  a  petition  stating  that  the  order, 
any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  there  from. 
Such  person  is  afforded  the  opportunity 
for  a  hearing  on  the  petition,  .^fter  the 
hearing.  USD.\  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  USDA's  ruling,  provided  a 
complaint  is  filed  within  20  days  from 
the  date  of  the  entry  of  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulator}'  Flexibility  Act  (RFA)  (5 
use.  601  et  seq).  the  .Agricultural 
Marketing  Ser\-ice  has  considered  the 
economic  effect  of  this  action  on  small 
entities  and  has  determined  that  its 
implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  are  currently  approximately 
30,000  producers,  and  approximately 
10.000  importers  that  are  sub|ect  to  the 
order.  The  majority  of  these  producers 
and  importers  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration. 

Only  those  eligible  persons  who  are  in 
favor  of  conducting  a  referendum  would 
need  to  participate  in  the  sign-up, 
period.  Of  the  46.220  total  valid  ballots 
received  in  the  1991  referendum. 
27.879.  or  60  percent,  favored  the 
amendments  to  the  Order,  and  18.341 . 
or  40  percent,  opposed  the  amendments 
to  the  Order.  This  rule  will  provide  to 
those  persons  who  are  not  in  favor  of 
the  continuance  of  the  Order 
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amendments  an  opportunity  to  request 
a  continuance  referendum. 

The  eligibility  and  participation 
requirements  for  producers  and 
importers  are  substantially  the  same  as 
the  rules  that  established  the  eligibility 
and  participation  requirements  for  the 
1991  referendum,  and  for  the  1997  sign- 
up period.  The  Ianuar>'  15  through  April 
14.  1997  sign-up  period  did  not  generate 
the  required  number  of  signatures  to 
hold  another  referendum.  These 
amendments  in  this  action  will  update 
various  dates,  name  changes,  addresses 
and  make  other  miscellaneous  changes. 
However,  proxy  or  power  of  attorney 
participation  would  be  prohibited. 

The  sign-up  procedures  will  not 
impose  a  substantial  burden  or  have  a 
significant  impact  on  persons  subject  to 
the  Order,  because  participation  is  not 
mandator\'.  not  all  persons  subject  to  the 
Order  are  expected  to  participate,  and 
USDA  will  determine  producer  and 
importer  eligibility.  The  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  are  minimal 

Paperwork  Reduction  Act 

The  information  collections  in  this 
rule  will  be  carried  out  under  the  Office 
of  Management  and  Budget  (0MB) 
Control  Number  0581-0093.  This  rule 
will  not  add  to  the  overall  burden 
currently  approved  by  0MB  and 
assigned  0MB  Control  Number  0581- 
0093  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  This  0MB  Control 
Number  is  referenced  in  Section 
1205.541  of  the  regulations. 

Background 

The  1991  amendments  to  the  Cotton 
Research  and  Promotion  Order  (7  CFR 
1205  et  seq.)  were  implemented 
following  the  July  1991  referendum.  The 
amendments  were  provided  for  in  the 
Cotton  Research  and  Promotion  Act  (7 
U.S.C.  2101-2118)  amendments  of  1990. 
These  amendments  provided  for:  (1) 
Importer  representation  on  the  Cotton 
Board  by  an  appropriate  number  of 
persons,  to  be  determined  by  USDA. 
who  import  cotton  or  cotton  products 
into  the  U.S.,  and  whom  USDA  selects 
from  nominations  submitted  by 
importer  organizations  certified  by 
USDA;  (2)  assessments  levied  on 
imported  cotton  and  cotton  products  at 
a  rate  determined  in  the  same  manner 
as  for  U.S.  cotton:  (3)  increasing  the 
amount  USDA  can  be  reimbursed  for  the 
conduct  of  a  referendum  from  S200,000 
to  S300,000;  (4)  reimbursing  government 
agencies  that  assist  in  administering  the 
collection  of  assessments  on  imported 
cotton  and  cotton  products;  and  (5) 


terminating  the  right  of  producers  to 
demand  a  refund  of  assessments. 

On  January  14,  2002,  USDA  issued  a 
determination  based  on  its  review,  (67 
FR  17T4),  not  to  conduct  a  referendum 
regarding  the  1991  amendments  to  the 
Order.  However,  the  Act  provides  that 
USDA  shall  nevertheless  conduct  a 
referendum  at  the  request  of  10  percent . 
or  more  of  the  total  number  of  eligible 
producers  and  importers  that  voted  in 
the  most  recent  referendum.  The  Act 
provides  for  a  sign-up  period  during 
which  eligible  cotton  producers  and 
importers  may  request  that  USDA 
conduct  a  referendum  on  continuation 
of  the  1991  amendments  to  the  Order. 
Accordingly,  USDA  will  provide  all 
eligible  Upland  cotton  producers  and 
importers  an  opportunity  to  request  a 
continuance  referendum  regarding  the 
1991  amendments  to  the  Order. 

The  sign-up  period  will  be  provided 
for  all  eligible  producers  and  importers. 
Eligible  cotton  producers  would  be 
provided  the  opportunity  to  sign-up  to 
request  a  continuance  referendum  in 
person  at  the  county  PSA  office  where 
their  farm  is  located.  If  the  producers' 
land  is  in  more  than  one  county,  the 
producer  shall  sign-up  at  the  county 
office  where  PSA  administratively 
maintains  and  processes  the  producer's 
farm  records.  Producers  who  choose  not 
to  visit  the  county  PSA  office  in  person 
mav  request  a  sign-up  form  from  the 
same  office. 

USDA  will  mail  sign-up  information, 
including  a  written  request  form,  to  all 
known,  eligible,  cotton  importers. 
Importers  who  favor  the  conduct  of  a 
continuance  referendum  would  return 
their  signed  request  forms  to  USDA, 
FSA,  ORAS,  Attention:  Phil  Brockman, 
PO  Box  23278,  Washington,  DC  20026- 
3278. 
'  Importers  who  do  not  receive  a 
request  form  in  the  mail  by  June  3,  2002, 
and  who  meet  the  eligibility 
requirements  to  participate  in  the  sign- 
up, may  submit  a  written,  signed, 
request  for  a  continuance  referendum. 
Such  request  must  be  accompanied  by 
a  copy  of  the  U.S.  Customs  form  7501 
showing  payment  of  a  cotton  assessment 
for  calendar  year  2001.  Requests  and 
supporting  documentation  must  be 
mailed  to  USDA,  FSA,  ORAS.  Attention: 
Phil  Brockman,  PO  Box  23278, 
Washington.  DC  20026-3278. 

The  sign-up  period  will  be  from  June 
3,  2002  through  August  30,  2002. 
Producer  and  importer  forms  shall  only 
be  counted  if  received  by  USDA  during 
the  stated  sign-up  period. 

Section  8(c)2  of  the  Act  provides  that 
if  USDA  determines,  based  on  the 
results  of  the  sign-up,  that  10  percent  or 
more  of  the  total  number  of  eligible 


producers  and  importers  that  voted  in 
the  most  recent  1991  referendum  (i.e., 
4.622)  request  a  continuance 
referendum  on  the  1991  amendments,  a 
referendum  will  be  held  within  12 
months  after  the  end  of  the  sign-up 
period.  In  counting  such  requests, 
however,  not  more  than  20  percent  may 
be  from  producers  from  any  one  state  or 
from  importers  of  cotton.  For  example, 
when  counting  the  requests,  the  AMS 
Cotton  Program  would  determine  the 
total  number  of  valid  requests  from  all 
cotton-producing  states  and  from 
importers.  Not  more  than  20  percent  of 
the  total  requests  will  be  counted  from 
any  one  state  or  from  importers  toward 
reaching  the  10  percent  for  4,622  total 
signatures  required  to  call  for  a 
referendum.  If  USDA  determines  that  10 
percent  or  more  of  the  number  of 
producers  and  importers  who  voted  in 
the  most  recent  referendum  favor  a 
continuance  referendum,  a  referendum 
will  be  held. 

This  rule  amends  the  procedures  for 
the  conduct  of  the  current  sign-up 
period.  The  current  rules  and 
regulations  provide  for  sections  on 
definitions,  supervision  of  the  sign-up 
period,  eligibility,  participation  in  the 
sign-up  period,  counting  requests, 
reporting  results  and  instructions  and 
forms.  The  Administrator  designated  all 
divisions  in  AMS  as  programs  on 
September  18.  1997.  Hence,  this  rule 
has  name,  position  title,  address 
changes  as  well  as  other  miscellaneous 
changes. 

The  term  Cotton  Division  is  changed 
to  Cotton  Program.  The  term  Director  is 
replaced  by  Deputy  Administrator.  In 
§  1205.18  the  term  Producer  is  further 
defined  to  ensure  that  all  producers  that 
planted  cotton  during  2001  will  be 
eligible  to  participate  in  the  sign-up 
period.  In  §§  1205.12  and  1205.26  the 
words  de  minimis  assessment  have  been 
replaced  with  similar  meaning  language. 
In  §§  1205,20. 1205.26.  and  1205.27 
calendar  year  1995  would  change  to 
calendar  year  2001.  In  §  1205.26  the 
term  limited  partnership  has  been 
added.  In  §§  1205,27.  1205.28.  and 
1205.29  sign-up  period  conduct  dates, 
FSA  reporting  dates,  and  mailing 
addresses  have  been  updated.  In 
§  1205.26  a  new  subsection  (g)  is  added 
to  prohibit  proxy  or  power  of  attorney 
participation.  Section  1205.27  (c)  that 
addresses  producer  participation  in  the 
sign-up  period,  is  revised  to  reflect 
current  Farm  Service  Agency 
procedures. 

A  proposed  rule  with  a  request  for 
comments  was  published  in  the  Federal 
Register  on  March  18.  2002  (67  FR 
11947).  Two  comments  were  received  in 
response  to  the  proposal.  The  first 
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comment  was  from  a  trade  association 
that  represents  importers.  The 
commenter  requested  that  USDA  take 
steps  to  ensure  that  the  notice  of  sign- 
up be  received  by  the  appropriate 
person  for  each  importer,  and  that  each 
importer  know  what  the  cotton 
assessment  is  and  how  much  it  paid. 

USDA  is  not  making  any  changes  in 
response  to  this  comment.  USDA  will 
mail  a  notice  of  sign-up  to  each  importer 
that  appears  on  the  records  of  the 
United  States  Customs  Service  as  having 
paid  an  assessment  on  cotton  and 
products  containing  cotton  at  the  time 
of  import.  Such  records  do  not  reflect  a 
person's  name  within  an  importer 
organization  that  has  been  assigned 
duties  associated  with  the  Cotton 
Research  and  Promotion  Act  (Act).  It  is 
the  responsibility  of  each  importer  to 
ensure  that  the  notice  of  sign-up  is 
routed  to  the  person  within  the 
organization  who  has  been  assigned 
such  duties.  Moreover,  it  is  also  the 
responsibility  of  each  importer  to  know 
what  the  cotton  assessment  is  and  how 
much  it  paid  at  the  time  of  import. 
USDA  will  include  a  cover  letter  with 
each  notice  of  sign-up  it  mails  to 
importers.  The  letter  will  advise  each 
importer  of  the  opportunity  to  request  a 
referendum  on  continuation  of  the  1990 
amendments  to  the  Act.  enumerate  what 
the  amendments  are.  advise  each 
importer  where  the  enclosed  form  to 
request  a  referendum  should  be  mailed, 
and  the  date  by  which  USDA  must 
receive  the  form  in  order  for  it  to  be 
counted. 

The  second  comment  was  received  by 
USDA's  Farm  Ser\ice  Agency  (FSA). 
FSA  will  be  conducting  the  sign-up 
process  for  USDA.  It  requested  minor 
changes  in  order  to  help  facilitate  the 
sign-up  process,  and  correct  inaccurate 
references  to  FSA  officials. 

Accordingly,  the  following  changes 
are  being  made  in  this  final  rule.  The 
reporting  dates  in  paragraph  (c)  of 
§  1205.29  for  state  FSA  offices  and 
ORAS  are  amended  to  allow  sufficient 
time  for  each  office  to  report  the  results 
of  the  sign-up.  Specifically,  the 
reporting  date  for  state  FSA  offices  is 
changed  from  September  10.  2002  to 
September  17.  2002.  The  reporting  date 
for  ORAS  is  changed  from  September 
17.  2002  to  September  24.  2002.  We  also 
are  amending  the  references  in  the 
supplementary  information  and 
regulatory  text  to  FSA  official  William 
A.  Brown.  In  §  1205.27(b)  FSA  official 
Phil  Brockman  will  be  substituted  for 
Mr.  Brown.  Section  1205.28  incorrectly 
referred  an  FSA  ORAS  official  as  the 
Deputy  Administrator.  We  are  amending 
this  section  by  replacing  Deputy 
Administrator  with  Director.  Finally. 


the  supplementary  information  stated 
that  producers  could  request  a  sign-up 
form  by  mail  in  lieu  of  personally 
appearing  at  their  county  FSA  office.  In 
the  interest  of  clarity,  producers  may 
also  request  a  sign-up  form  in  any  other 
manner. 

Pursuant  to  5  U.S.C.  533,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this  rule 
until  thirt}'-days  after  publication  in  the 
Federal  Register  because:  (1)  The 
Department  has  determined  that  June  3 
through  August  30.  2002,  are  the 
preferable  dates  of  the  sign-up  period; 
(2)  is  consistent  withthe  intent  of  the 
Act;  (3)  interested  persons  have  been 
provided  an  opportunity  to  submit 
written  comments  concerning  the 
amendments  to  the  sign-up  procedures; 
and  (4)  the  amendments  merely  update 
various  dates,  name  changes,  addresses 
and  make  other  miscellaneous. 
Eligibility  and  participation 
requirements  are  substantially  the  same 
that  were  used  in  previous  referenda 
and  a  sign-up  period. 

This  rule  amends  the  subpart  to 
established  procedures  for  use  during 
the  sign-up  period,  and  these 
procedures  will  be  in  effect  only  for  the 
duration  of  the  sign-up  period. 
Accordingly,  this  rule  is  adopted  as 
final  with  the  following  changes. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1205  is  amended 
as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118 

2.  In  §  1205.12.  the  last  sentence  is 
revised  to  read  as  follows: 

§1205.12    Cotton. 

*   *   *  The  term  cotton  does  not 
include  imported  cotton  for  which  the 
assessment  is  less  than  the  value  of 
S2.00  per  line  item  entr>-  as  established 
by  regulations. 

3.  Section  1205.18  is  revised  to  read 
as  follows: 

§1205.18    Producer. 

The  term  producer  means  any  person 
who  shares  in  a  cotton  crop,  or  in  the 
proceeds  thereof,  as  an  owner  of  the 
farm,  cash  tenant,  landlord  of  a  share 
tenant,  share  tenant,  or  sharecropper. 


that  planted  the  cotton  during  the 
representative  period. 

4.  Section  1205.20  is  revised  to  read 
as  follows: 

§  1 205.20    Representative  period. 

The  term  representative  period  means 
the  2001  calendar  year. 

5.  In  §  1205.26.  paragraphs  (aKl), 
(a)(2).  and  (d)  are  revised  and  a  new- 
paragraph  (g)  is  added  to  read  as 
follows: 

§1205.26    Eligibility. 

*  »  ♦  *  * 

(a)*   *   * 

(1)  Any  person  who  was  engaged  in 
the  production  of  Upland  cotton  durmg 
calendar  year  2001;  and 

(2)  Any  person  who  was  an  importer 
of  Upland  cotton  and  imported  Upland 
cotton  in  excess  of  the  value  of  S2.00 
per  line  item  entr\'  during  calendar  year 
2001. 

***** 

(d)  An  officer  or  authorized 
representative  of  a  qualified 
corporation,  association,  or  limited 
partnership  may  submit  a  request  on 
behalf  of  that  corporation,  association, 
or  limited  partnership. 
***** 

(g)  Participation  in  the  sign-up  by 
proxy  or  power  of  attorney  is  not 
authorized. 

6.  Section  1205.27  is  revised  to  read 
as  follows: 

§  1 205.27    Participation  in  the  sign-up 
period. 

The  sign-up  period  will  be  from  lune 
3.  2002,  through  August  30.  2002.  Those 
persons  who  favor  the  conduct  of  a 
continuance  referendum  and  who  wish 
to  request  that  USDA  conduct  such  a 
referendum  may  do  so  by  submitting 
such  request  in  accordance  with  this 
section.  All  requests  must  be  received 
bv  the  appropriate  USDA  office  by 
August  30.  2002. 

(a)  Before  the  sign-up  period  begins, 
FSA  shall  establish  a  list  of  known, 
eligible.  Upland  cotton  producers  in  the 
county  that  it  serves  during  the 
representative  period,  and  shall  also 
establish  a  list  of  known,  eligible 
Upland  cotton  importers. 

(b)  Before  the  start  of  the  sign-up 
period.  USDA  shall  mail  a  request  form 
to  each  known,  eligible,  cotton  importer. 
Importers  who  wish  to  request  a 
referendum  and  who  do  not  receive  a 
request  form  in  the  mail  by  June  3.  2002. 
may  participate  in  the  sign-up  period  by 
submitting  a  signed,  written  request  for 
a  continuance  referendum,  along  with  a 
copy  of  a  U.S.  Customs  form  7501 
showing  payment  of  a  cotton  assessment 
for  calendar  year  2001.  Importers  must 
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submit  their  requests  and  supporting 
documents  to  USD  A.  FSA.  ORAS. 
Attention:  Phil  Brockman.  PO  Box 
23278,  Washington.  DC  20026-3278.  All 
requests  and  supporting  documents 
must  be  received  bv  the  appropriate 
FSA  office  by  August  30.  2002. 

(c)  Each  person  on  the  county  FSA 
office  lists  may  participate  in  the  sign- 
up period.  Eligible  producers  must  date 
and  sign  their  name  on  the  "County 
FSA  Office  Sign-up  Sheet."  A  person 
whose  name  does  not  appear  on  the 
county  FSA  office  list  may  participate  in 
the  sign-up  period.  Such  person  must  be 
identified  on  FSA-578  during  the 
representative  period  or  provide 
documentation  that  demonstrates  that 
the  person  was  a  cotton  producer  during 
the  representative  period.  Cotton 
producers  not  listed  on  the  FSA-578 
shall  submit  at  least  one  sales  receipt  for 
cotton  they  planted  during  the 
representative  period.  Cotton  producers 
must  make  requests  to  the  county  FSA 
office  where  the  producer's  farm  is 
located.  If  the  producer's  land  is  in  more 
than  one  county,  the  producer  shall 
make  request  at  the  county  office  where 
FSA  administratively  maintains  and 
processes  the  producer's  farm  records.  It 
is  the  responsibility  of  the  person  to 
provide  the  information  needed  by  the 
county  FSA  office  to  determine 
eligibility.  It  is  not  the  responsibility  of 
the  county  FSA  office  to  obtain  this 
information.  If  any  person  whose  name 
does  not  appear  on  the  county  FSA 
office  list  fails  to  provide  at  least  one 
sales  receipt  for  the  cotton  they 
produced  during  the  representative 
period,  the  county  FSA  office  shall 
determine  that  such  person  is  ineligible 
to  participate  in  the  sign-up  period,  and 
shall  note  ineligible  in  the  remarks 
section  next  to  the  person's  name  on  the 
county  FSA  office  sign-up  sheet.  In  lieu 
of  personally  appearing  at  a  county  FSA 
office,  eligible  producers  may  request  a 
sign-up  form  from  the  county  FSA  office 
where  the  producer's  farm  is  located.  If 
the  producer's  land  is  in  more  than  one 
county,  the  producer  shall  make  the 
request  for  the  sign-up  form  at  the 
county  office  where  FSA 
administratively  maintains  and 
processes  the  producer's  farm  records. 
Such  request  must  be  accompanied  by 
a  copy  of  at  least  one  sales  receipt  for 
cotton  they  produced  during  the 
representative  period.  The  appropriate 
FSA  office  must  receive  all  completed 
forms  and  supporting  documentation  by 
August  30,  2002. 

7.  In  §  1205.28,  the  first  sentence  is 
revised  to  read  as  follows: 


§1205.28    Counting. 

County  FSA  offices  and  FSA,  Director 
for  Operations  Review  and  Analysis 
Staff  (ORAS),  shall  begin  counting 
requests  no  later  than  September  3. 
2002.  *    *    * 

8,  Section  1205.29  is  revised  to  read 
as  follows: 

§1205.29    Reporting  results. 

(a)  Each  county  FSA  office  shall 
prepare  and  transmit  to  the  state  FSA 
office,  by  September  10,  2002.  a  written 
report  of  the  number  of  eligible 
producers  who  reqJested  the  conduct  of 
a  referendum,  and  the  number  of 
ineligible  persons  who  made  requests. 

(b)  ORAS  shall  prepare,  by  September 
10.  2002.  a  wTitten  report  of  the  number 
of  eligible  importers  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineligible  persons  who  made 
requests. 

(c)  Each  state  FSA  office  shall,  by 
September  17,  2002,  forward  all  county 
reports  to  ORAS.  By  September  24, 
2002,  ORAS  shall  forward  its  report  of 
the  total  number  of  eligible  producers 
and  importers  that  requested  a 
continuance  referendum,  through  the 
sign-up  period,  to  the  Deputy 
Administrator.  Cotton  Program,  AMS, 
Stop  0224.  1400  Independence  Ave., 
SVV.  Washington,  DC  20250-0224. 

(d)  The  Chief  of  the  Research  and 
Promotion  Staff.  Cotton  Program,  shall 
prepare  a  report  of  the  requests 
received,  including  the  number  of 
eligible  persons  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineligible  persons  who  made 
requests,  to  the  Deputy  Administrator  of 
the  Cotton  Program,  and  shall  maintain 
one  copy  of  the  report  where  it  will  be 
available  for  public  inspection  for  a 
period  of  5  years  following  the  end  of 
the  sign-up  period. 

(e)  The  Deputy  Administrator  of  the 
Cotton  Program  shall  prepare  and 
submit  to  the  Secretary  a  report  of  the 
results  of  the  sign-up  period.  The 
Secretary  will  conduct  a  referendum  if 
requested  by  10  percent  or  more  of  the 
number  of  cotton  producers  and 
importers  voting  in  the  most  recent  (July 
1991)  referendum,  but  not  more  than  20 
percent  of  the  total  requests  counted 
toward  the  10  percent  figure  may  be 
from  producers  in  any  one  state  or  from 
importers  of  cotton.  The  Secretary  shall 
announce  the  results  of  the  sign-up 
period  in  a  separate  notice  in  the 
Federal  Register. 


Dated:  April  25,  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

|FR  Doc.  02-10676  Filed  4-26-02:  11:17  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  99-AWP-24] 

Modification  of  Class  E  Airspace; 
Daggett,  CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


SUMMARY:  This  action  modifies  the  Class 
E  airspace  area  at  Daggett,  CA.  The 
establishment  of  an  Area  navigation 
(RNAV)  Global  Positing  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  RNAV  (GPS)  Runway 
(RWY)  22  SIAP  and  a  RNAV  (GPS)  RWY 
26  SIAP  to  Daggett  Airport,  Barstow- 
Daggett  Airport,  CA  has  made  this 
action  necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  the  RNAV  (GPS)  RWY  22 
SIAP  and  RNAV  (GPS)  26  SIAP  to 
Barstow-Daggett  Airport.  The  intended 
effect  of  this  action  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  operations  at 
Barstow-Daggett  Airport,  Daggett.  CA. 
EFFECTIVE  DATE:  0901  UTC  June  13, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520.  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  1500  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (310)  725—6611. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  6,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
modifying  the  Class  E  airspace  area  at 
Daggett.  CA  (67  FR  5528).  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
is  needed  to  contain  aircraft  executing 
the  RNAV  (GPS)  RWY  22  SIAP  and 
RNAV  (GPS)  26  SIAP  to  Barstow- 
Daggett  Airport.  This  action  will 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  RNAV  (GPS)  RWY 


Federal  Register /Vol.  67,  No.  83 /Tuesday.  April  30.  2002 /Rules  and  Regulations  21171 


22  SIAP  and  RNAV  fGPS)  26  SIAP  to 
Barstow-Daggett  Airport,  Daggett,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking, 
proceeding  by  submitting  written 
comments  on  the  proposed  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9J,  dated  August  31, 
2001,  and  effective  September  16.  2001. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  E  airspace  area  at 
Daggett.  CA.  The  establishment  of  a 
RNAV  (GPS)  RVVY  22  SIAP  and  RNAV 
RWY  26  SIAP  to  Barstow-Daggett 
Airport  has  made  this  action  necessar\'. 
The  effect  of  this  action  will  provide 
adequate  airspace  for  aircraft  executing 
the  RNAV  (GPS)  RWY  22  SIAP  and 
RNAV  (GPS)  RWY  26  SIAP  to  Barstow- 
Daggett  Airport,  Daggett.  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action'" 
under  Executive  Order  12766;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Februar\'  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120:  E.O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11  69.1 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  era  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9).  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  from  TOO  feet  or  more  above  the 
surface  of  the  earth. 


AV\T  CA  E5  Daggett.  CA  IRevised] 

Barstow-Daggett  Airport,  CA 

(Lat.  34-'51'13".\.  long.  n6°47'12"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Barstow-Daggett  ■^irport  and 
within  2.2  miles  each  side  of  the  057'  bearing 
from  the  Barstow-Daggett  Airport  extending 
from  the  6.5-mile  radius  to  11.8  miles 
northeast  of  the  airport. 

Issued  in  Los  Angeles,  California,  on  April 

8.  2002. 

lohn  Clancy, 

Manager.  Air  Traffic  Division.  Western-Pacific 

Region. 

(FR  Doc.  02-10499  Filed  4-29-02:  8:45  am] 

BILLING  CODE  491(>-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 
animal  drug  application  (NADA)  from 
Boehringer  Ingelheim  Vetmedica.  Inc.. 
to  Alpharma,  Inc. 

DATES:  This  rule  is  effective  April  30. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  BeU  Hw^v..  St.  )oseph,  MO 
64506-2002.  has  informed  FDA  that  it 
has  transferred  ownership  of,  and  all 


rights  and  interest  in.  NADA  39-077  for 
CSP  (chlortetracvcline.  sulfathiazole, 
penicillin)  250  and  CSP  500  Type  A 
medicated  articles  to  Alpharma.  Inc., 
One  Executive  Dr.,  P.O.  Box  1399.  Fort 
Lee.  NJ  07024.  Accordingly,  the  agency 
is  amending  the  regulations  in  21  CFR 
558.155  to  reflect  the  change  of  sponsor 
This  rule  does  not  meet  the  deiinition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  isjiot  subject  to  the 
congressional  review  requirements  in  5 
U.S.C  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under- 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  I  .S.C  360b,  371. 

§558.155    [Amended] 

1.  Section  558.155  Chlortetracvcline. 
sulfathiazole.  penicillin  is  amended  in 
paragraphs  (a)(l]  and  (a)(2)  bv  removing 
"Nos.  000010  and  046573"  and  by 
adding  in  its  place  'No.  046573". 

Dated;  February  22.  2002. 
Claire  M.  Lathers, 

Director.  Office  of  !\'ew  Animal  Drugs.  Center 
for  Veterinary  Medicine. 
[FR  Doc.  02-10511  Filed  4-29-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 
[Docket  No.  99P-1 864] 

Orthopedic  Devices:  Reclassification 
of  the  Hip  Joint  Metal/Polymer 
Constrained  Cemented  or  Uncemented 
Prosthesis 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  reciassif\ing 
the  hip  joint  metal/polymer  constrained 
cemented  or  uncemented  prosthesis 
intended  to  replace  a  hip  joint  from 
class  III  (premarket  approval)  to  class  II 
(special  controls).  FDA  is  also 


21172  Federal  Register /Vol.  67,  No.  83 /Tuesday.  April  30.  2002 /Rules  and  Regulations 


identifying  the  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Hip  Joint  Metal/ 
Polymer  Constrained  Cemented  or 
Uncemented  Prosthesis"  as  the  special 
control  that  the  agency  believes  will 
reasonably  ensure  the  safety  and 
effectiveness  of  the  device.  This 
reclassification  is  being  undertaken 
based  on  new  information  regarding  the 
device  contained  in  a  reclassification 
petition  submitted  by  the  Orthopedic 
Surgical  Manufacturers  Association 
(OSMA).  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  as  amended 
by  the  Medical  Device  Amendments  of 
1976  (the  1976  Amendments),  the  Safe 
Medical  Devices  Act  of  1990  (SMDA), 
and  the  Food  and  Drug  Administration 
Moderization  Act  of  1997  (FDAMA). 
FDA  is  also  revising  the  device 
identification  to  accxirately  describe  the 
device. 

DATES:  This  regulation  is  effective  May 
30, 2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

5.  Goode,  Center  for  Devices  and 
Radiological  Health  (HFZ-mO),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 

6,  2001  (66  FR  46563),  FDA  published 
a  proposed  rule  to  reclassify  the  hip 
joint  metal/polymer  constrained 
cemented  or  uncemented  prosthesis 
from  class  III  to  class  II  based  on  new 
information  respecting  the  device.  FDA 
identified  the  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance:  Hip  Joint  Metal/Polymer 
Constrained  Cemented  or  Uncemented 
Prosthesis"  as  the  special  control 
capable  of  providing  reasonable 
ass\irance  of  safety  and  effectiveness  for 
the  device. 

Interested  persons  were  given  until 
December  5,  2001,  to  comment  on  the 
proposed  rule.  FDA  received  three 
comments.  Two  comments  commended 
FDA's  proposal  to  reclassify  these 
devices  and  agreed  that  the  guidance 
proposed  as  the  special  control  was 
adequate  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

One  comment  stated  that  FDA's 
proposed  special  control  was 
inadequate  to  protect  against  certain 
types  of  device  failure,  specifically 
shell-bone  interface  failure  that  may 
occur  after  implantation  of  this  highly 
constrained  device.  The  comment  stated 
that  this  risk  to  health  could  only  be 
addressed  through  a  clinical  testing 


requirement  in  a  premarket  approval 
application.  The  comment  stated  that 
the  proposed  rule  was  legally  and 
procedurally  flawed  because  FDA  failed 
to  address  this  specific  risk  to  health  in 
theproposed  rule. 

FDA  disagrees  with  the  conunent. 
FDA  agrees  that  shell-bone  interface 
failure  may  occur  after  implantation  of 
the  device.  FDA  notes  that  the 
Orthopedic  and  Rehabilitation  Devices 
Panel  (the  Panel)  discussed  this  specific 
risk  to  health  at  the  Panel  meeting  held 
on  November  4,  1999,  that  was  cited  in 
the  September  6.  2001,  proposed  rule  to 
reclassify  the  device.  Their 
recommendation  to  reclassify  the  device 
from  class  III  into  class  II  was  made  in 
full  awareness  of  this  risk  to  health 
because  the  Panel  believed  that  this  risk 
to  health  could  be  controlled  through 
implementation  of  special  controls. 
Although  clinical  trials  were  discussed 
at  the  meeting,  the  Panel  did  not 
recommend  that  clinical  trials  be  a 
special  control  to  reasonably  assure  the 
safety  and  effectiveness  of  this  device. 
The  agency  concurred  with  the  Panel's 
recommendation.  The  "Risks  to  Health" 
section  of  the  proposed  rule  included  a 
discussion  of  possible  revision  and  of 
pain  and/or  loss  of  function  due  to  a 
variety  of  causes,  including  device 
failure.  The  agency  believes  that 
discussion  of  device  failure,  as  well  as 
discussion  of  device  failure  in  the  draft 
guidance,  logically  included  device 
failures  that  were  the  result  of  problems 
with  the  shell-bone  interface.  Although 
FDA  did  not  specifically  state  that  the 
first  buUeted  precaution  statement  in 
the  draft  guidance  document  was 
intended  to  address  the  risk  of  this 
specific  device  failure,  the  agency 
believes  that  the  scope  of  the  precaution 
statement  in  the  draft  guidance 
dociunent  did  cover  this  risk.  In  order 
to  provide  additional  clarity,  FDA  has 
revised  this  precaution  statement  in  the 
final  guidance  document.  Because  the 
agency  believes  its  proposed  rule  and 
draft  guidance  raised  the  concerns 
associated  with  this  risk  and  because 
the  final  guidance  includes  further 
clarification,  FDA  does  not  agree  that 
the  proposed  rule  was  legally  or 
procedurally  flawed. 

II.  FDA's  Conclusion 

Based  on  a  review  of  the  available 
information  referenced  in  the  preamble 
to  the  proposed  rule  and  placed  on  file 
in  FDA's  Dockets  Management  Branch. 
FDA  concludes  that  the  special  controls, 
in  conjunction  with  general  controls, 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  this  device. 
The  agency  is  also  revising  the  device 
identification  to  accurately  describe  the 


currently  marketed  device.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  annoimcing  the  availability  of  the 
guidance  document. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Enforcement  Act  of  1996 
(Public  Law  104-121)),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regidatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  this  device 
from  class  III  will  relieve  all 
manufacturers  of  these  devices  of  the 
cost  of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act  (21  U.S.C.  360e).  Moreover, 
compliance  with  special  controls  for 
these  devices  will  not  impose 
significant  new  costs  on  affected 
manufacturers  because  most  of  these 
devices  already  comply  with  the  special 
controls.  Because  reclassification  will 
reduce  regulatory  costs  with  respect  to 
these  devices,  it  will  impose  no 
significant  economic  impact  on  any 
small  entities,  and  it  may  permit  small 
potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency  therefore  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  In  addition, 
this  final  rule  will  not  impose  costs  of 
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SI  00  million  or  more  on  either  the 
private  sector  or  State,  local,  or  tribal 
governments  in  the  aggregate,  and 
therefore  a  summar\-  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
does  not  contain  information  collection 
provisions  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520). 

List  of  Subjects  in  21  CFR  Part  888 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  888  be  amended  as  follows: 

PART  888— ORTHOPEDIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  21  L  .S.C.  ,3.51.  360,  360c,  360e. 
360i.  371. 

2.  Section  888.3310  is  revised  to  read 
as  follows: 

§  888.331 0    Hip  joint  metal/polymer 
constrained  cemented  or  uncemented 
prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
polymer  constrained  cemented  or 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
hip  joint.  The  device  prevents 
dislocation  in  more  than  one  anatomic 
plane  and  has  components  that  are 
linked  together.  This  generic  type  of 
device  includes  prostheses  that  have  a 
femoral  component  made  of  alloys,  such 
as  cobalt-chromium-molybdenum,  and 
an  acetabular  component  made  of  ultra- 
high-molecular-weight  polyethylene 
with  or  without  a  metal  shell,  made  of 


alloys,  such  as  cobalt-chromium- 
molybdenum  and  titanium  alloys.  This 
generic  type  of  device  is  intended  for 
use  with  or  without  bone  cement 
(§888.3027). 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  the  FDA  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance:  Hip  loint  Metal/Polymer 
Constrained  Cemented  or  Uncemented 
Prosthesis." 

Dated:  April  15.  2002. 
Linda  S.  Kahan. 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-225-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  an  amendment  to 
the  Kentucky  regulatory  program  (the 
"Kentucky  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCR.^  or  the  Act).  Kentucky  is 
proposing  revisions  to  the  Kentuck\' 
Revised  Statute  (KRS)  350.085(6)  to 
reaffirm,  with  some  modifications,  the 
circumstances  under  which  the 
reguiaton.'  authority  may  not  issue  a 
permit,  based  upon  ownership  and 
control  of  an  operation  with  an 
unabated  violation.  This  rule  addresses 
the  permit  block  provisions.  The 
remaining  provision  will  be  addressed 
in  a  future  rulemaking  (KY-234-FOR). 

EFFECTIVE  DATE:  April  30.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Field  Office 
Director:  Telephone:  (859)  260-8400;  E- 
mail:  bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Bac:kground  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  .Amendment 
IIL  OSM's  Findings 

IV'.  Summar\'  and  Disposition  of  Comments 

v.  OSM's  Decision 

VI.  Procedural  Determinations 


I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  .\ct  ■***:  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.SC, 
1253(a)(1)  and  (7),  On  the  basis  of  these 
criteria,  the  Secretary'  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18.  1982  You  can  find 
background  information  on  the 
Kentucky  program,  including  the 
.Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18.  1982  Federal  Register 
(47  FR  21404).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917,11.  917.12,917.13,917.15.917.16, 
and  917.17. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  9,  2000 
(administrative  record  no.  KY-1473), 
Kentucky  sent  us  an  amendment  to  its 
approved  SMCRA  regulatory  program. 
The  amendment,  which  includes  only 
changes  that  the  Commonwealth  is 
making  on  its  own  initiative,  concerns 
permit  blocking,  easements  of  necessity, 
and  revisions  to  KRS  350.445(3)  to 
address  roads  above  highwalis. 

In  this  rulemaking,  we  are  addressing 
only  the  permit  block  provisions.  We 
announced  our  decision  on  the 
easement  of  necessitv  provision  in  a 
rule  published  on  June  20.  2001  (66  FR 
33020).  The  provision  concerning  roads 
above  highwalis  will  be  addressed  in  a 
future  rulemaking. 

We  announced  receipt  nf  the 
proposed  amendment  in  the  May  31. 
2000.  Federal  Register  (65  FR  34625)  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
lune  30.  2000  We  received  several 
comments  from  industr>'  groups 
addressing  various  parts  of  the 
amendment,  but  only  one  commenter 
representing  an  environmental  council 
addressed  the  ownership  and  control 
provisions. 
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lU.  OSM's  Findings 

As  discussed  below,  we  find  that  the 
amendment  is  approvable  under  the 
criteria  in  30  CFR  732.15  and  732.17. 
with  the  proviso  that  the 
Commonwealth  needs  to  make  certain 
additional  changes  in  a  hiture 
rulemaking.  Any  amendment  provisions 
that  we  do  not  specifically  discuss 
below  concern  nonsubstantive  wording 
or  editorial  changes. 

Revisions  to  Kentucky's  Statutes  That 
Are  Not  the  Same  As  the  Corresponding 
Provisions  of  the  Federal  Regulations 

House  Bill  502.  Part  IX,  Item  36(b). 
provides  that  the  permit  block 
provisions  of  KRS  350.085(6)  apply  to 
either  the  applicant  or  any  person  who 
owns  or  controls  the  applicant  who  is 
currently  in  violation.  It  requires  the 
Kentucky  Natural  Resources  and 
Environment  Protection  Cabinet 
(cabinet)  to  continue  in  effect  the 
current  administrative  regulations  on 
ownership  and  control,  provided  that  a 
due  process  hearing  is  afforded  at  the 
time  the  cabinet  makes  a  preliminary 
determination  to  impose  a  permit  block. 
It  also  requires  the  cabinet  to 
conditionally  issue  a  permit,  permit 
renewal,  or  authorization  to  conduct 
surface  coal  mining  and  reclamation 
operations  if  it  finds  that  a  direct 
administrative  or  judicial  appeal  is 
presently  being  pursued  in  good  faith  to 
contest  the  validity  of  the  determination 
of  ownership  and  control  linkage.  The 
cabinet  must  conditionally  issue 
permits  if  the  applicant  submits  proof, 
including  a  settlement  agreement,  that 
the  violation  is  being  abated  to  the 
satisfaction  of  the  issuing  State  or 
Federal  agency.  If  the  initial  judicial 
appeal  affirms  the  ownership  and 
control  linkage,  the  applicant  has  30 
days  to  submit  proof  that  the  violation 
has  been  or  is  in  the  process  of  being 
corrected.  Finally,  it  provides  that 
nothing  within  this  new  provision  shall 
preclude  the  applicant  from  seeking 
further  judicial  relief. 

The  first  sentence  in  Item  36(b)states 
that  "the  permit  block  provisions  of 
KRS  350.085(6)  apply  to  either  the 
applicant  or  any  person  who  owns  or 
controls  the  applicant  who  is  currently 
in  violation."  In  National  Mining  Ass'n. 
v.  U.S.  Dept.  of  Interior  105  F.3d  691. 
693  (D.C.  Cir.  1997).  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  struck  down  the 
Federal  ownership  and  control 
regulations  that  required  "upstream" 
blocking  of  applicants  because  of 
violations  incurred  by  the  applicant's 
owners  or  controllers.  However,  section 
5G5(b)  of  SMCRA  allows  States  to  enact 


laws  or  regulations  that  provide  for 
"more  stringent  land  use  and 
environmental  controls  and  regulations 
of  surface  coal  mining  and  reclamation 
operations"  than  are  provided  for  in 
SMCRA  or  the  implementing  Federal 
regulations.  Therefore,  to  the  extent  that 
the  Kentucky  provision  may  be  read  as 
authorizing  upstream  permit  blocking,  it 
is  not  inconsistent  with  SMCRA.  For 
this  reason,  we  are  approving  the  first 
sentence  of  Item  36(b)  in  Part  IX  of  H.B. 
502  as  submitted  by  Kentucky. 

Because  we  previously  approved 
Kentucky's  current  ownership  and 
control  regulations,  we  also  are 
approving  the  first  portion  of  the  second 
sentence  of  Item  36(b),  which  requires 
the  cabinet  to  "continue  in  effect  the 
current  administrative  regulations  on 
ownership  and  control."  However,  as 
discussed  in  Part  VIII  of  the  preamble  to 
the  rule  that  we  published  on  December 
19,  2000  (see  65  FR  79658).  at  some 
point  in  the  future,  we  will  evaluate 
Kentucky's  regulations  to  determine 
whether  any  changes  are  needed  for 
those  regulations  to  remain  no  less 
effective  than  the  Federal  regulations  as 
revised  on  December  19.  2000.  If  we 
determine  that  program  amendments  are 
necessar>'.  we  will  notify  Kentucky  in 
accordance  with  30  CFR  732.17(d). 

H.B.  502  conditions  the  continuation 
of  the  current  regulations  on  provision 
of  an  opportunity  for  a  due  process 
hearing  at  the  time  that  the  cabinet 
makes  a  preliminary  determination  to 
impose  a  permit  block.  As  published  on 
December  19,  2000.  the  Federal 
regulations  provide  that  "(alny  person 
who  receives  a  written  decision  [on  a 
challenge  a  finding  of  ownership  or 
control]  *  *  * ,  and  who  wishes  to  appeal 
that  decision,  must  exhaust 
administrative  remedies  under  the 
procedures  at  43  CFR.  4.1380  through 
4.1387  or,  when  a  state  is  the  regulatory 
authority,  the  State  regulatory  authority 
counterparts,  before  seeking  judicial 
review."  30  CFR  773.28(e);65  FR  79582, 
79666,  December  19.  2000.  Included  in 
a  right  to  appeal  is  a  right  to  a  due 
process  hearing.  However,  the  appeal 
must  be  taken  from  a  final,  rather  than 
a  preliminary'  decision. 

H.B.  502  allows  for  an  additional, 
earlier  due  process  hearing  after  a 
preliminary  determination  to  impose  a 
permit  block.  This  "pre-deprivation" 
hearing  is  presumably  desired  because 
the  Kentucky  program  does  not  allow 
for  the  issuance  of  a  provisional  or 
conditional  permit  while  a  preliminary 
permit  block  determination  is  being 
challenged  internally,  i.e..  prior  to  any 
administrative  review  of  a  final  decision 
by  the  regulatory  authority.  The  new 
Federal  "ownership  and  control 


regulations"  do  allow  for  "provisional" 
permit  issuances  to  applicants  who  are 
pursuing  good  faith  challenges  to  all 
pertinent  ownership  and  control 
findings.  30  CFR  773.14(b)(3)(i).  These 
challenges  include  those  that  are  before 
OSM  itself,  after  an  initial  OSM 
determination  of  an  ownership  and 
control  link,  and  prior  to  a  final  OSM 
decision  that  would  be  subject  to 
administrative  review.  It  has  been  our 
longstanding  position  that  ownership 
and  control  challenge  procedures 
provide  due  process  even  without 
allowing  for  the  issuance  of  a 
provisional  permit.  See  59  FR  54306. 
54312-16  (1994)  (Preamble  to  OSM's 
Applicant/Violator  System  Procedures 
Rule,  or  "AVS  Procedures  Rule").  The 
AVS  Procedures  Rule,  which  contained 
the  previous  ownership  or  control 
challenge  procedures,  was  upheld  in 
court  against  all  due  process  challenges. 
National  Mining  Assoc,  v.  Babbitt,  43 
Env't  Rep,  Cas.  (BNA)  1097,  1111-17. 
(D.D.C.  1996),  appeal  docketed,  No.  96- 
5274  (D.C.  Cir.).  Nevertheless,  OSM 
chose  to  allow  issuance  of  provisional 
permits  even  during  internal  agency 
challenges.  Regulatory  authorities  are 
not  obligated  to  provide  for  the  issuance 
of  provisional  permits,  however.  Indeed. 
Kentucky  has  chosen  not  to  issue 
provisional  permits  at  the  time  of  a 
preliminary  determination  to  impose  a 
permit  block,  but  to  offer  instead  the 
opportunity  for  a  hearing.  This  hearing 
should  serve  to  protect  the  applicant's 
interest  in  much  the  same  manner  as 
would  the  issuance  of  a  provisional 
permit.  Therefore,  we  find  that 
Kentucky's  allowance  of  a  hearing  prior 
to  a  preliminary  permit  block 
determination  is  no  less  effective  than 
the  Federal  requirement  to  issue  a 
provisional  permit  during  the  pendency 
of  an  internal  challenge  of  a  positive 
determination  of  ownership  and  control. 
Accordingly,  we  are  approving  this 
provision. 

H.B.  502  also  requires  the  cabinet  to 
conditionally  issue  a  permit,  permit 
renewal,  or  authorization  to  conduct  . 
surface  coal  mining  and  reclamation 
operations  if  it  finds  that  a  direct 
administrative  or  judicial  appeal  is 
presently  being  pursued  in  good  faith  to 
contest  the  validity  of  the  determination 
of  ownership  and  control  linkage.  These 
circumstances  are  substantively 
identical  to  the  circumstances  under 
which  the  Federal  regulations  at  30  CFR 
773.14(b)(3)(ii)  require  provisional 
issuance  of  a  permit.  Therefore,  we  are 
approving  this  portion  of  H,B.  502, 
although  we  may  require  further 
changes  at  a  later  date  as  a  result  of  the 
evaluation  discussed  in  Part  VIII  of  the 
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preamble  to  the  Federal  rules  published 
on  December  19,  2000. 

Next,  H.B.  502  provides  that  '■(tlhe 
cabinet  shall  conditionally  issue  permits 
where  the  applicant  submits  proof, 
including  a  settlement  agreement,  that 
the  violation  is  being  abated  to  the 
satisfaction  of  the  issuing  State  or 
Federal  agency."  These  circumstances 
are  substantively  identical  to  the 
circumstances  under  which  the  Federal 
regulations  at  30  CFR  773.14(b)(1) 
require  provisional  issuance  of  a  permit. 
Therefore,  we  are  approving  this  portion 
of  H.B.  502.  although  we  may  require 
further  changes  at  a  later  date  as  a  result 
of  the  evaluation  discussed  in  Part  VIII 
of  the  preamble  to  the  Federal  rules 
published  on  December  19.  2000. 

H.B.  502  also  provides  that  if  the 
initial  judicial  appeal  affirms  the 
ownership  and  control  linkage,  the 
applicant  has  30  days  to  submit  proof 
that  the  violation  has  been  or  is  in  the 
process  of  being  corrected.  Nothing  in 
the  Federal  regulations  at  30  CFR  part 
773  precludes  allowance  of  a  30-day 
period  for  an  applicant  to  submit  proof 
that  a  violation  has  been  or  is  in  the 
process  of  being  corrected.  Therefore, 
we  are  approving  this  section  of  H.B. 
502  because  it  is  not  inconsistent  with 
the  Federal  regulations. 

However,  the  Federal  regulations  at 
30  CFR  773.14(c)(4)  require  the 
initiation  of  proceedings  to  suspend  or 
rescind  an  improvidently  issued  permit 
where  the  initial  judicial  review 
decision  affirms  the  validity  of  the 
violation  or  the  ownership  or  control 
listing  or  finding.  Therefore,  we  may 
require  further  changes  at  a  later  date  as 
a  result  of  the  evaluation  discussed  in 
Part  VIII  of  the  preamble  to  the  Federal 
rules  published  on  December  19.  2000. 
If  we  determine  that  program 
amendments  are  necessary,  we  will 
notifv  Kentucky  in  accordance  with  30 
CFR  732.17(d).' 

Finally,  we  find  that  the  portion  of 
H.B.  502  that  states  that  "nothing  within 
this  new  provision  shall  preclude  the 
applicant  from  seeking  further  judicial 
relief  is  not  inconsistent  with  any 
provision  of  SMCRA  or  the  Federal 
regulations.  Therefore,  we  are  approving 
it. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (administrative  record  no. 
KY-1469),  and  received  several  from 
industry  groups.  None  pertained  to  HB 
502,  however.  The  National  Citizens' 
Coal  Law  Project,  an  environmental 
group,  submitted  a  letter  dated  June  30. 


2000  (administrative  record  no.  KY- 
1483).  supporting  the  approval  of  the 
provisions  of  HB  502. 

Federal  Agency  Comments 

Under  30  CFR  732.1 7{h)(ll)(i)  and 
section  503(b)  of  SMCR,\.  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kentucky 
program  (administrative  record  no. KY- 
1469).  We  received  no  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii).  we  are  required  to  get  a  written 
concurrence  from  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  issued  under  the  autlioritv  of 
theClean  Water  Act  (33  U.S.C.  1251  et 
seq.)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  None  of  the  revisions  that 
Kentucky  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
ask  EPA  to  concur  on  the  amendment. 

State  Historic  Preservation  Officer 
(SHPOj  and  the  Advisor}-  Council  on 
Historic  Preser\'ation  (ACHPI 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  Because  none  of  the 
proposed  amendment  provisions  relates 
to  historic  properties,  we  did  not  ask  the 
SHPO  and  ACHP  to  comment. 

V.  OSM's  Decision 

As  discussed  in  section  III  of  this 
preamble,  we  are  approving  House  Bill 
502.  Part  IX.  Item  36(b)  concerning 
permit  block  provisions. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  917.  which  codif\-  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately. 

Section  503(a)  of  SMCRA  requires 
that  the  State's  program  demonstrate 
that  it  has  the  capability  of  carr>ing  out 
the  provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

Effect  ofOSMs  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  bv  the  Secretary'.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 


submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Kentucky  program,  we 
will  recognize  only  the  statutes, 
regulations,  and  other  materials  we  have 
approved,  together  with  anyconsistent 
implementing  policies,  directives,  and 
other  materials.  We  will  only  require 
Kentucky  to  enforce  approved 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation, 

Executive  Order  12866^Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  [ustice 
Reform 

The  Department  of  the  Interior  has  . 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulator}' 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  " 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732  17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCR.^  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be    in 
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accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretarj' 
pursuant  to  SMCRA. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
Considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCR.^  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Papenvork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  SI 00  million: 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions:  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  that  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 


determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  SlOO  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal  that  is 
the  subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  11.2002. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  part  917  is  amended 
as  set  forth  below: 

PART  91 7— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  .30  U.S.C.  1201  et  .spq. 

2.  Section  917.15  is  amended  by 
adding  a  new  entry  to  the  table  in 
chronological  order  to  read  as  follows: 

§  91 7.1 5    Approval  of  Kentucky  regulatory 
program  amendments. 


Original  amendment 
submission  date 


Date  of  final 
publication 


Citation/description 


l^ay  9.  2000 


Apnl  30,  2002  House  Bill  502.  Pari  IX,  Subsection  36(b),  KRS  350.085(6). 


|FR  Doc.  02-10517  Filed  4-29-02:  8.45  am] 
BILLING  CODE  4310-05-P 

LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Parts  252  and  257 
[Docket  No.  2002-5  CARP] 

Filing  of  Claims  for  Cable  and  Satellite 
Royalties 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Waiver  of  regulation. 


SUMMARY:  Due  to  the  continued 
disruption  in  the  delivery  of  mail,  the 
Copyright  Office  of  the  Library  of 
Congress  is  announcing  ahemative 
methods  for  the  filing  of  claims  to  the 
cable  and  satellite  royalty  funds  for  the 
year  2001.  In  order  to  ensure  that  their 
claims  are  timely  received,  claimants 
are  encouraged  to  file  their  cable  and 
satellite  claims  electronically,  utilizing 
the  special  procedures  described  in  this 
document. 

EFFECTIVE  DATE:  April  30,  2002. 
ADDRESSES:  If  hand  delivered,  an 
original  and  two  copies  of  each  claim 
should  be  brought  to:  Office  of  the 
Copyright  General  Counsel.  James 


Madison  Memorial  Building,  Room  403. 
First  and  Independence  Avenue,  SE, 
Washington,  DC  20540  from  July  1,  2002 
through  July  31,  2002.  Submissions  by 
electronic  mail  should  be  made  to  the 
following:  for  cable  claims  "cableclaims 
@loc.gov"  ;  for  satellite  claims 
" satclaims@loc.go\'"  .  See 
SUPPLEMENTARY  INFORMATION  for 
information  about  on-line  electronic 
filing  through  the  Copyright  Office 
website.  If  sent  by  mail,  an  original  and 
two  copies  of  each  claim  should  be 
addressed  to:  Copyright  Arbitration 
Royalty  Panel  (CARP),  P.O.  Box  70977. 
Southwest  Station,  Washington.  DC. 
20024. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Tanya  Sandros,  Senior  Attorney  or 
Susan  Grimes,  CARP  Specialist,  P.O. 
Box  70977,  Southwest  Station. 
Washington.  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  111  of  the  Copyright  Act,  17 
U.S.C,  places  a  statutory  obligation  on 
cable  systems  who  retransmit  over-the- 
air  broadcast  signals  to  submit  royalty 
fees  to  the  Copyright  Office  for  such 
retransmissions.  Distribution  of  the 
royalty  fees  is  made  to  copyright  owners 
whose  works  were  embodied  in  those 
retransmissions  made  by  cable  systems. 
17  U.S.C.  111(d)(3).  In  order  to  claim 
eligibility  for  a  distribution  of  cable 
royalty  fees,  a  claimant  must  submit  to 
the  Copyright  Office  a  claim  during  the 
month  of  July  following  the  calendar 
vear  in  which  the  retransmission  took 
place.  17  U.S.C.  111(d)(4)(A).  The 
regulations  governing  the  content  and 
submission  of  cable  claims  are  found  at 
37CFRpart  252. 

Likewise,  copyright  owners  whose 
works  were  embodied  in  over-the-air 
television  broadcast  signals 
retransmitted  by  satellite  carriers  may 
seek  a  distribution  of  the  satellite 
royaltv  fees  collected  bv  the  Copyright 
Office.  17  U.S.C.  119.  Eligibility  for 
satellite  royalty  fees  is  predicated  upon 
the  submission  of  a  claim  in  the  month 
of  July  following  the  calendar  year  in 
which  the  retransmission  took  place.  17 
U.S.C.  119(b)(4)(A).  The  regulations 
governing  the  content  and  submission  of 
satellite  claims  are  found  at  37  CFR  part 
257. 

For  both  a  cable  and  a  satellite  claim, 
a  claim  is  considered  timely  filed  with 
the  Copyright  Office  if  it  is  hand 
delivered  to  the  correct  office  within  the 
Copyright  Office  during  the  month  of 
July,  or  if  it  is  mailed  to  the  correct 
address  and  it  bears  a  July  U.S.  Postal 
Service  postmark.  See  3 7  CFR  252.4 
(cable);  37  CFR  257.4  (satellite).  The 
regulations  do  not  provide  for  the  filing 
of  cable  and  satellite  claims  by 
alternative  methods  such  as  electronic 
submission  and.  until  now,  the  Office 
has  perceived  no  need  for  alternative 
methods  in  filing  these  claims. 

Unfortunately,  recent  events,  namely 
the  concerns  about  anthrax  in  the 
United  States  Postal  Service  facilities  in 
the  District  of  Columbia,  have  caused 
severe  disruptions  of  postal  service  to 
the  Office  since  October  17,  2001.  See 
66  FR  62942  (December  4,  2001)  and  66 
FR  63267  (December  5,  2001).  While 
mail  delivery  to  the  Office  has  now 


resumed,  it  has  been  sporadic  and  all 
incoming  mail  continues  to  be  diverted 
to  an  off-site  location  for  treatment, 
considerably  delaying  its  delivery. 
Consequently,  in  light  of  these 
disruptions  and  delays,  the  Office  is 
offering  and  recommending  alternative 
methods  for  the  filing  of  cable  and 
satellite  claims  to  the  2001  royalty 
funds.  The  alternative  methods  set  forth 
in  this  Notice  apply  only  to  the  filing  of 
cable  and  satellite  claims  for  the  2001 
royalties  which  are  due  by  July  31, 
2002.  and  in  no  way  apply  to  other 
filings  with  the  Office. 

Whatever  method  you  choose  to  use 
in  filing  your  claims  for  royalties,  you 
are  strongly  advised  to  send  your  claims 
early  in  the  month  of  July.  Persons 
submitting  claims  at  the  end  of  the 
month  risk  missing  the  deadline  for 
submission  of  claims. 

This  Notice  covers  only  the  means  by 
which  claims  may  be  accepted  as  timely 
filed;  all  other  filing  requirements,  such 
as  the  content  of  claims,  remain 
unchanged,  except  as  noted  herein.  See 
37  CFR  parts  252  (cable)  and  257 
(satellite). 

Acceptable  Methods  of  Filing  Cable  and 
Satellite  Claims  for  the  Year  2001 

Claims  to  the  2001  cable  and  satellite 
royalty  funds  may  be  submitted  as 
follows: 

a.  Hand  Delivery- 

In  order  to  best  ensure  the  timely 
receipt  by  the  Copyright  Office  of  their 
cable  and  satellite  claims,  the  Office 
encourages  claimants  who  do  not  file 
their  claims  electronically  to  deliver 
their  claims  personally  by  5  p.m.  E.S.T. 
during  the  month  of  July.  2002.  and  no 
later  than  July  31,  2002 .'to  the  Office  of 
the  Copyright  General  Counsel.  lames 
Madison  Memorial  Building.  Room  403. 
First  and  Independence  Avenue.  SE, 
Washington,  DC.  Private  carriers  should 
not  be  used  for  such  delivery,  as 
packages  brought  in  by  private  carriers 
may  be  subject  to  treatment  at  the  off- 
site  facility  before  being  delivered  to  the 
Office  and  may  be  deemed  untimely  and 
rejected  unless  the  treated  package  is 
received  by  the  Office  of  the  Copyright 
General  Counsel  by  5  p.m.  E.S.T.  on  July 
31,  2002.  Thus,  claims  should  be  hand 
delivered  by  the  claimant  or  a 
representative  of  the  claimant  (i.e.,  the 
claimant's  attorney  or  a  member  of  the 
attorney's  staff). 

Claimants  hand  delivering  their 
claims  should  note  that  they  must 
follow  all  provisions  set  forth  in  37  CFR 
parts  252  and  257. 


b.  Electronic  Mail  Submission 

Claimants  may  submit  their  claims  via 
electronic  mail  as  file  attachments, 
Cable  claims  should  be  sent  to 
"cableclaims@loc.gov" .  Satellite  claims 
should  be  sent  to   'satrlaims<S>loc.gov". 
These  electronic  mailboxes  will  not  be 
operational  before  July  1,  2002  The 
Office  has  devised  forms  for  both  single 
and  joint  cable  and  satellite  claims.  The 
form  for  cable  claims  is  posted  at 
"http:i\i^i\.cop\Tigbt.gov/carp/cable/ 
ctaims.html '.  The  form  for  satellite 
claims  is  posted  at 

"http^^^^^^y.cop\Tlght.gov/ca^p/satellite/ 
claims. html".  "These  forms  will  be 
available  at  these  locations  by  July  1, 
2002.  Claimants  filing  their  claims  via 
electronic  mail  must  use  these  and  only 
these  forms,  and  the  forms  must  be  sent 
in  either  Adobe  Portable  Document 
("PDF")  format,  in  Microsoft  Word 
Version  10.0  or  earlier,  or  in 
WordPerfect  9,0  or  earlier.  Claims  sent 
as  attachments  using  formats  other  than 
those  specified  in  this  Notice  will  not  be 
accepted.  Likewise,  claims  sent  as  text 
messages,  and  not  as  attachments,  will 
also  be  rejected. 

It  is  critically  important  that  cable  and 
satellite  claims  be  sent  to  the  corn^ct, 
separate  electronic  mail  addresses. 
Claims  that  are  sent  to  the  wrong 
address  (e.g.  a  cable  claim  sent  to 
"satclaims@loc.gov"]  will  not  be 
accepted. 

When  filing  claims  electronically,  all 
provisions  set  forth  in  37  CFR  parts  252 
and  257  apply  except  «?§  252.3(b)  and 
257, 3(b).  which  require  the  original 
signature  of  the  claimant  nr  of  the 
claimants  duly  authorized 
representative  on  the  claim.  The  Office 
is  waiving  this  provision  for  this  filing 
period  because  at  this  time  the  Office  is 
not  equipped  to  receive  and  process 
electronic  signatures 

Claims  filed  by  electronic  mail  must 
be  received  by  the  Office  no  later  than 
11:59  p.m.  E,S,T,  on  luly  31.  2002. 
Specifically,  the  electronic  message 
must  be  received  in  the  Offices  ser\'er 
by  that  time.  Any  claim  received  after 
that  time  will  be  considered  untimely 
filed.  Claimants  will  receive  an 
electronic  mail  message  in  response 
stating  that  the  Office  has  received  their 
submission.  Therefore,  claimants 
submitting  their  claims  via  electronic 
mail  are  strongly  encouraged  to  send 
their  claims  no  later  than  July  30.  2002. 
in  order  to  better  ensure  timely  receipt 
by  the  Office  and  to  allow  sufficient 
time  to  receive  the  electronic  mail 
message  that  the  submission  has  been 
received. 
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c.  On-line  Submission 

The  Office  has  devised  on-line 
electronic  forms  for  filing  both  single 
and  joint  cable  and  satellite  claims  from 
July  1,  2002  through  July  31.  2002. 
Claimants  will  be  able  to  access  and 
complete  the  forms  via  the  Copyright 
Office  website  and  may  submit  the 
forms  electronically  as  provided  in  the 
instructions  accompanying  the  forms. 
Cable  forms  will  be  posted  on  the  Office 
website  at  "http:www.copyright.gov/ 
carp/cable/claims. html" .  Satellite  forms 
will  be  posted  at 
"http:www.copyright.gov/carp/sateUite/ 

claims. html". 

Both  cable  and  satellite  on-line  forms 
will  be  available  for  use  during  the 
month  of  July.  It  is  critically  important 
to  follow  the  instructions  in  completing 
the  forms  before  submitting  them  to  the 
Office.  Claims  submitted  on  the  v\Tong 
form  (e.g.  a  cable  claim  submitted  on  a 
satellite  form)  will  not  be  accepted. 
Claimants  filing  their  claims 
electronically  must  use  these  and  only 
these  forms.  Claims  submitted  on-line 
using  forms  or  formats  other  than  those 
provided  at  "http:www.copyright.gov/ 
carp/cable/claims. html"  and 
"http:www.copyright.gov/carp/satellite/ 
claims. html"  will  not  be  accepted. 
Claims  filed  on-line  must  be  received  by 
the  Office  no  later  than  11:59  p.m. 
E.S.T.  on  July  31,  2002.  Specifically,  the 
completed  electronic  forms  must  be 
received  in  the  Office's  server  by  that 
time.  Any  claim  received  after  that  time 
will  not  be  considered  timely  filed. 
Claimants  will  receive  an  electronic 
mail  message  in  response  stating  that 
the  Office  has  received  their 
submission.  Therefore,  claimants 
submitting  their  claims  on-line  are 
strongly  urged  to  submit  their  claim  no 
later  than  July  30.''2002  in  order  to  better 
assure  timely  receipt  by  the  Office  and 
to  allow  sufficient  time  to  receive  the 
electronic  mail  message  that  the 
submission  has  been  received. 

d.  By  Mail 

Sections  252.4(a)(2)  and  257.4(a)(2) 
direct  claimants  filing  their  claims  by 
mail  to  send  the  claims  to  the  Copyright 
Arbitration  Royalty  Panel,  P.O.  Box 
70977,  Southwest  Station.  Washington, 
DC  20024.  Claimants  electing  to  send 
their  claims  by  mail  are  encouraged  to 
send  their  claims  by  certified  mail 
return  receipt  requested,  to  have  the 
certified  mail  receipt  (PS  Form  3800) 
stamped  by  the  United  States  Postal 
Service,  and  to  retain  the  certified  mail 
receipt  in  order  to  provide  proof  of 
timely  filing,  in  the  event  that  the  claim 
reaches  the  Office  after  the  last  day  in 
July.  In  the  event  there  is  a  question  as 


to  whether  the  claim  was  deposited 
with  the  United  States  Postal  Service 
during  the  month  of  July,  the  claimant 
must  produce  the  certified  mail  receipt 
(PS  Form  3800i  which  bears  a  United 
States  Postal  Service  postmark, 
indicating  an  appropriate  date. 

As  noted  above,  disruption  of  the  mail 
service  and  delivery  of  incoming  mail  to 
an  off-site  decontamination  center  have 
considerably  reduced  the  timeliness  of 
receipt  of  mail  by  the  Copyright  Office. 
It  is  conceivable,  if  not  likely,  that  cable 
and  satellite  claims  mailed  to  the  Office 
in  July  may  not  arrive  until  many 
months  thereafter.  Such  delays  will 
hamper  the  Office's  ability  to  compile  a 
claimant  list,  and  may  dramatically 
affect  the  Office's  ability  to  make  partial 
distributions  of  cable  and  satellite  funds 
not  in  controversy.'  Consequently, 
claimants  are  strongly  urged  not  to  use 
the  mail  as  a  means  of  filing  their  claims 
to  the  2001  cable  and  satellite  royalty 
funds.  Those  who  do  use  the  mail  are 
advised  to  send  their  claims  early  in  the 
month  of  July.  While  the  Office  is  not 
prohibiting  the  filing  of  claims  by  mail, 
those  who  do  so  assume  the  risk  that 
their  claim  will  not  reach  the  Office  in 
a  timely  manner,  or  at  all,  and/or  that 
the  mail,  when  received  by  the  Office, 
will  be  significantly  damaged.  Claims 
sent  bv  mail  should  be  addressed  in 
accordance  with  §§  252.4(a)(2)  and 
257.4(a)(2).  and  the  Office  again  strongly 
encourages  the  claimant  to  send  the 
claim  bv  certified  mail  return  receipt 
requested,  to  have  the  certified  mail 
receipt  (PS  Form  3800)  stamped  by  the 
United  States  Postal  Service,  and  to 
retain  the  certified  mail  receipt,  as  it 
constitutes  the  only  acceptable  proof  of 
timely  filing  of  the  claim.  Claims  dated 
only  with  a  business  meter  that  are 
received  by  the  Office  after  July  31. 
2002.  will  be  rejected  as  being  untimely 
filed.  Claimants  who  have  ignored  this 
rule  have  had  their  claims  rejected. 

When  filing  claims  by  this  method, 
claimants  must  follow  all  provisions  set 
forth  in  37  CFR  part  252  for  cable  claims 
and  part  257  for  satellite  claims. 

Faxes  Not  Permitted 

Although  the  Copyright  Office 
permitted  the  submission  of  2001 
Digital  Audio  Recording  Technology 
(  "DART  ")  claims  via  facsimile 
transmission,  the  Office  has  determined 
that,  due  to  the  high  volume  of  cable 
and" satellite  claims  received  by  the 
Office  relative  to  DART  claims,  it  is 


'  The  Office  also  notes  that  some  of  the  mail  it 
has  recently  received  was  damaged  due  to  handling 
and  the  decontamination  process.  Damage  or 
destruction  of  claims  sent  by  mail  could  adversely 
affect  a  claimant's  eligibility  for  cable  or  satellite 
royalties. 


impractical  to  permit  the  faxing  of  cable 
and  satellite  claims.  Consequently,  any 
cable  or  satellite  claims  received  by  the 
Copyright  Office  via  facsimile 
transmission  will  not  be  accepted. 

Waiver  of  Regulation 

The  regulations  governing  the  filing  of 
cable  and  satellite  claims  require  "the 
original  signature  of  the  claimant  or  of 
a  duly  authorized  representative  of  the 
claimant."  §  252.3(b)  (cable);  §  257.3(b) 
(satellite).  This  Notice  however,  waives 
these  provisions  as  set  forth  herein 
solely  for  the  purpose  of  filing  claims  to 
the  2001  cable  and  satellite  royalty 
funds.  The  Office  is  not  waiving  the 
statutory  deadline  for  the  filing  either 
cable  or  satellite  claims,  a  deadline  the 
Office  has  no  power  to  waive.  See, 
United  States  v.  Locke,  471  U.S.  84.  101 
(1985).  Thus,  claimants  are  still  required 
to  file  their  claims  by  July  31 ,  2002. 

Waiver  of  an  agency's  rules  is 
"appropriate  only  if  special 
circumstances  warrant  a  deviation  from 
the  general  rule  and  such  deviation  will 
serve  the  public  interest."  Northeast 
Cellular  Telephone  Company  v.  FCC, 
897  F.2d  1164,  1166  (D.C.  Cir.  1990);  see 
also,  Wait  Radio  v.  FCC.  418  F.2d  1153 
(D.C.  Cir.  1969),  cert,  denied.  409  U.S. 
1027  (1972).  Under  ordinary 
circumstances,  the  Office  is  reluctant  to 
waive  its  regulations.  However,  the 
recent  disruption  in  the  delivery  of  the 
mail  constitutes  a  special-indeed,  an 
extraordinary — circumstance  which  has 
forced  the  Office  to  deviate  from  its 
usual  mail  processing  procedures.  Thus, 
given  such  uncertainties,  the  Office 
believes  that  the  public  interest  will  best 
be  served  by  waiving,  for  this  filing 
period  only,  the  requirement  that  cable 
and  satellite  claims  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant  when,  and  only  when,  such 
claim  is  filed  electronically. 

Dated:  April  25,  2002. 
David  O.  Carson, 

General  Counsel. 

[PR  Doc.  02-10618  Filed  4-29-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-B-7428] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 
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SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1-percent-annual-chance)  Flood 
Elevations  is  appropriate  because  of 
new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  Base  Flood 
Elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  Base  Flood 
Elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  below  and 
revise  the  Flood  Insurance  Rate  Maps  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Director,  Federal  Insurance  and 
Mitigation  Administration,  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 

ADDRESSES:  The  modified  Base  Flood 
Elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency  500  C 
Street  SW",  Washington,  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

modified  Base  Flood  Elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  Base 


Flood  Elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  Base  Flood  Elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify-  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  Base  Flood  Elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulator,'  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 


Mitigation  Administration  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulator*' 
Flexibility  Act  because  modified  Base 
Flood  Elevations  are  required  by  the 
Flood  Disaster  Protection  Act  ol  1973, 
42  U.S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulator.-  flexibility  analysis 
has  been  prepared. 

Regulator}'  (Classification  This 
interim  rule  is  not  a  significant 
regulator)'  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778, 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 

Reorganization  Plan  No.  3  of  1978,  ,1  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  VR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2,  The  tables  published  under  the 
authority  of  §  65  4  are  amended  as 
follows: 


State  and  county 


Location  and  case 
No, 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No, 


Arizona: 
l^aricopa 

f\^aricopa 

Maricopa 

Maricopa 


City  of  El  Mirage 
(00-O9-083P), 


City  of  Goodyear 
(02-09-257P), 


City  of  Peoria 
{01-09-1060P). 


City  of  Phoenix 
(01-09-526P) 


Jan.  31,  2002.  Feb  7, 
2002,  Arizona  Republic. 


Jan.  24,  2002,  Jan,  31. 
2002.  Anzona  Republic. 


Mar.  7,  2002.  March  14, 
2002.  Anzona  Republic. 


Jan.  10.  2002.  Jan,  17, 
2002.  Anzona  Republic. 


The     Honorable     Jose     Deigado,    Jan.  4,  2002 
Mayor,  City  of  El  Mirage    14405 
North  Palm  Street   El  Mirage.  An- 
zona 85335 

The   Honorable   Bill   Arnold    Mayor,     Jan.  15,  2002 
City    of    Goodyear      119    North 
Litchfield    Road     Goodyear,    Ari- 
zona 85338 

The      Honorable      John      Keegan.    June  13,  2002 
Mayor  City  of  Peona   8401  West 
Monroe    Street     Peoria.    Anzona 
85345 

The  Honorable  Skip  Rimsza  Mayor.    Dec  12.  2001 
City  of  Phoenix    200  Washington 
Street,   11th  Floor    Phoenix,   Ari- 
zona 85003-1611. 


040041 


040046 


040050 


040051 
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State  and  county 


Location  and  case 

No. 


Maricopa 


Maricopa 


Maricopa 


Mancopa 


Maricopa 


Pima 


Calilomia: 
Alameda 


Alameda 


Riverside 


San  Diego 


San  Diego  ... 


Santa  Clara 


Solano 


Ventura 


Ventura 


Adams 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


City  of  Scottsdaie 
(01-09-1 199P) 


City  of  Surprise 
(00-09-083P). 


City  of  Surpnse 
(02-09-1 65P) 


Unincorporated 
Areas  (00-09- 
083P). 


Unincorporated 
Areas  (01-09- 
1158P). 


City  of  Tucson 
(00-09-051 P). 


City  of  Livermore 
(01-09-344P) 


Unincorporated 
Areas  (01-09- 
344P). 


Unincorporated 
Areas  (02-09- 
069P). 


City  of  Escondido 
(02-09-^98X). 


City  of  San  Diego 
(02-09-^98X). 


City  of  Santa 
Clara  (01-09- 
1106P). 

City  of  Vacaville 
(01-09-935P) 


City  of  Fillmore 
(01-09-709P). 


Unincorporated 
Areas  (01-09- 
709P). 

Unincorporated 
Areas  (00-08- 
342P) 


Feb  28,  2002,  Mar  7, 
2002,  Arizona  Republic. 


Jan  31.  2002.  Feb.  7. 
2002,  Anzona  Republic. 


Mar.  7,  2002,  Mar   14, 
2002,  Arizona  Republic. 


Jan  31,  2002,  Feb  7, 
2002,  Anzona  Republic. 


Mar  15,  2002,  Mar.  22, 
2002,  Anzona  Republic. 


Nov.  8,  2001,  Nov.  15, 

2001.  Anzona  Daily 
Star 

Feb  7,  2002,  Feb  14, 

2002,  Tri-Valley  Herald. 


'  Jan.  11,  2002,  Jan  18, 
2002,  Inter-City  Ex- 
press. 


Dec  21,  2001,  Dec  28, 
2001,  The  Press— En- 
terpnse 


Feb.  8,  2002,  Feb  15. 
2002,  North  County 
Times 

Feb  8.  2002.  Feb  15, 
2002,  San  Diego  Daily 
Transcnpt. 

Jan  24,  2002,  Jan.  31, 
2002.  San  Jose  Mer- 
cury News. 

Mar  21.  2002,  Mar  28, 
2002,  The  Reporter 


Jan  31,  2002,  Feb  7, 
2002,  The  Fillmore  Ga- 
zette 


Jan.  31,  2002,  Feb  7, 
2002,  The  Fillmore  Ga- 
zette. 

Oct  6,  2001.  Oct.  24, 
2001,  Oct  27,  2001. 
Brighton  Standard— 
I      Blade. 


Effective  date  of 
modification 


Community 
No. 


The  Honorable  Mary  Manross, 
Mayor,  City  of  Scottsdaie,  3939 
Civic  Center  Boulevard,  Scotts- 
daie, Arizona  85251 . 

The  Honorable  Joan  Shafer,  Mayor, 
City  of  Surprise,  12425  West  Bell 
Road,  Suite  D100,  Surprise,  Ari- 
zona 85374. 

The  Honorable  Joan  Shafer,  Mayor, 
City  of  Surprise,  12425  West  Bell 
Road,  Suite  D-100,  Surprise,  Ari- 
zona 85374. 

The  Honorable  Janice  Brewer, 
Chairperson,  Maricopa  County 
Board  of  Supen/isors,  301  West 
Jefferson,  10th  Floor,  Phoenix,  Ar- 
izona 85003. 

The  Honorable  Janice  Brewer, 
Chairperson,  Maricopa  County 
Board  of  Supervisors,  301  West 
Jefferson,  10th  Floor,  Phoenix,  Ar- 
izona 85003. 

The  Honorable  Robert  Walkup, 
Mayor,  City  of  Tucson,  P.O.  Box 
27210,  Tucson,  Arizona  85726. 

The  Honorable  Cathie  Brown, 
Mayor,  City  of  Livermore,  1052 
South  Livermore  Avenue,  Liver- 
more, Califomia  94550. 

The  Honorable  Scott  Haggerty, 
Chaimnan,  Alameda  County  Board 
of  Supervisors,  1221  Oak  Street, 
Suite  536,  Oakland,  California 
94612. 

The  Honorable  Jim  Venable,  Chair- 
man, Riverside  County  Board  of 
Supervisors,  4080  Lemon  Street, 
14th  Ftoor,  Riverside,  Califomia 
92501. 

The  Honorable  Lori  Holt  Pfeiler, 
Mayor,  City  of  Escondido,  201 
North  Broadway,  Escondido,  Cali- 
fomia 92025. 

The  Honorable  Dick  Murphy,  Mayor, 
City  of  San  Diego,  202  C  Street, 
11th  Floor,  San  Diego,  Califomia 
92101. 

The  Honorable  Judy  Nadler,  Mayor, 
City  of  Santa  Clara,  1500  War- 
burton  Avenue,  Santa  Clara,  Cali- 
fomia 95050. 

The  Honorable  David  Fleming, 
Mayor,  City  of  Vacaville,  City  Hall, 
650  Merchant  Street,  Vacaville, 
California  95688. 

The  Honorable  Donald  Gunderson, 
Mayor,  City  of  Fillmore,  Fillmore 
City  Hall,  Central  Parit  Plaza,  250 
Central  Avenue,  Fillmore,  Cali- 
fornia 9301 5-1 907. 

The  Honorable  Frank  Schillo,  Chair- 
man, Ventura  County  Board  of 
Supervisors,  800  South  Victoria 
Avenue,  Ventura,  California  93009. 

The  Honorable  Marty  Flaum,  Chair- 
man, Adams  County  Board  of 
Commissioners,  450  South  Fourth 
Avenue,  Brighton,  Colorado  80601 . 


June  5,  2002 


Jan.  4,  2002 


Feb.  19.2002 


Jan.  4,  2002 


Mar.  5,  2002 


Nov.  2,  2001 


Dec.  19,  2001 


Dec.  19,  2001 


Nov.  27,  2001 


Feb.  19,2002 


Feb.  19,  2002 


Jan.  4,  2002 


Feb.  21,2002 


May  8,  2002 


May  8,  2002 


Jan.  23,  2002 


045012 


040053 


040053 


040037 


040037 


040076 


060008 


060001 


060245 


060290 


060295 


060350 


060373 


060415 


060413 


080001 


Federal  Register/ Vol.  67,  No.  83 /Tuesday,  April  30,  2002 /Rules  and  Regulations 


21181 


State  and  county 


Location  and  case 
No, 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 

modification 


Community 
No 


-4- 


Adams  

Unincorporated 

Jan  23.  2002.  Jan.  30. 

Areas  (01-08- 

2002.  Brighton  Stand- 

416P) 

ard — Blade 

Adams  and 

City  of  Broomfield 

Jan  2.  2002,  Jan.  9, 

Boulder 

(01-08-^16P) 

2002.  Boulder  Daily 
Camera 

El  Paso 

Unincorporated 

Feb  6,  2002.  Feb.  13. 

Areas  (01-08- 

2002.  El  Paso  County 

226P), 

News 

Gilpin  

City  of  Black 
Hawk  (01-08- 

fWlar   15  2002.  Mar  22. 

2002.  Weekly  Register 

251P) 

Call. 

Larimer  

City  of  Fort  Col- 

Mar 21.  2002.  Mar  28, 

lins  (02-08- 

2002.  Fort  Collins 

045P) 

Coloradoan 

Larimer  

Unincorporated 

Jan.  3,  2002,  Jan   10, 

Areas  (01-08- 

2002.  Fort  Collins 

404P). 

Coloradoan. 

Hawaii;  Hawaii 

Hawaii  County 

Jan   17.  2002,  Jan  24. 

(01-09-1038P) 

2002.  Hawaii  Tribune 
Herald. 

Nevada: 

Elko  

City  of  Elko  (01- 

Jan  31.  2002,  Feb  7. 

09-621 P). 

2002.  Elko  Daily  Free 
Press 

Independent 

City  of  Carson 

Dec  21.  2001.  Dec.  28, 

(01-09-066P) 

2001 .  Nevada  Appeal. 

Washoe  

City  of  Reno  (01- 

Jan.  10.  2002.  Jan,  17 

09-689P). 

2002.  Reno  Gazette 
Journal 

Oklahoma:  Okla- 

City of  Edmond 

Mar  7.  2002,  Mar   14, 

homa 

(02-06-21  OP) 

2002.  Edmond  Evening 
Sun. 

Oregon:  Coos 

City  of  Bandon 

Jan.  2.  2002,  Jan.  9, 

(00-10-382P) 

2002,  Western  World 

South  Dakota: 

Town  of  New 

Jan   10.  2002.  Jan   17. 

Pennington 

Underwood 

2002.  Rapid  City  Jour- 

(02-O8-085P) 

nal. 

Texas:  Collin 

City  of  Piano  (01- 

Mar  15.  2002,  Mar  22 

06-1 678P). 

2002,  Piano  Star  Cou- 
rier 

Virginia: 

Pnnce  William 

City  of  Manassas 

Mar.  14,  2002,  Mar,  21. 

(01-03-207P) 

2002.  Manassas  Jour- 

- 

nal  Messenger 

Phnce  William 

Unincorporated 

Mar  14.  2002,  Mar.  21. 

Areas  (01-03- 

2002.  Manassas  Jour- 

207P). 

nal  Messenger 

Washington: 
Mason 


Skokomish  Indian 
Tnbe  (01-10- 
496P). 


Feb.  28,  2002,  Mar  7, 
2002,  Shelton  Mason 
County  Journal. 


The  Honorable  Ted  Stnckland 
Chairman.  Adams  County  Board 
of  Commissioners,  450  South 
Fourth  Avenue.  Brighton  Colo- 
rado 80601 

The  Honorable  William  Berens 
Mayor,  City  of  Broomfield  One 
Descombes  Dnve,  Broomfield. 
Colorado  80020 

Mr  Ed  Jones  Chairman  El  Paso 
County  Board  of  Commissioners 
27  East  Vermi)o  Avenue  Third 
Floor.  Colorado  Springs  Colorado 
80903-2208 

The  Honorable  Kathryn  EcKer. 
Mayor.  City  of  Black  Hawk,  P  O. 
Box  17.  Black  Hawk.  Colorado 
80422 


The  Honorable 
Mayor,  City  of 
Box  580.  Fort 
80522-0580 

The     Honorable 
Chairperson. 
Board    of 
Box  1190 


Ray  Martinez 
Fon  Collins  P  0 
Collins.    Colorado 


Kathay     Rennels, 

Lanmer       County 

Commissioners     P  0 

Fort  Collins    Colorado 


80522-1190 
The   Honorable   Harry   Kim     Mayor 
Hawaii  County,  25  Aupuni  Street, 
Hilo.  Hawaii  96720 

The  Honorable  Mike  Franzoia 
Mayor,  City  of  Elko  1751  College 
Avenue,  Elko,  Nevada  89801 

The  Honorable  Ray  Masayko 
Mayor,  City  of  Carson  City,  201 
North  Carson  Street  Suite  2  Car- 
son City,  Nevada  89701 

The  Honorable  Jeff  Gnffin  Mayor 
City  of  Reno,  PO  Box  1900 
Reno,  Nevada  89505-1900 

The  Honorable  Sandra  Naifeh 
Mayor,  City  of  Edmond  P  O  Box 
2970,  Edmond  Oklahoma  73083- 
2970 

The     Honorable     Bnan 
Mayor,  City  of  Bandon 
PO    Box   433 
97411 

The  Honorable  Bemta  White  fvlayor 
Town  of  New  Underwood  P  O 
Box  278,  New  Underwood  South 
Dakota  57761 

The  Honorable  Jeran  Akers  Mayor 
City  of  Piano  P  O  Box  860358, 
Piano.  Texas  75086-0358 

The  Honorable  Marvm  L  GiUum. 
Mayor.  City  of  Manassas  9027 
Center  Street,  Room  101  Manas- 
sas, Virginia  20110 

The  Honorable  Sean  Connaugnton 
Chairman,  Prince  William  County 
Board  of  Supervisors  One  County 
Complex  Court.  Pnnce  William, 
Virginia  22192 

The  Honorable  Denny  Hurtado 
Chairman.  Skokomish  Tnbal 
Council,  North  80  Tnbai  Center 
Road,  Shelton,  Washington  98584. 


M       Vick, 
City  Hall, 
Bandon    Oregon 


Apr   9   2002 


Apr  9,  2002 


Mav  14   2002 


June  20   2002 


Mar  6  2002 


Apr   10   2002 


Dec   27   2001 


May  8  2002 


Nov   29   2001 


Dec   14,  2001 


June  12   2002 


Dec    10,  2001 


Dec    14   2001 


Ma'-  5   2002 


June  21,  2002 


June  21    2002 


Feb  7.  2002 


080001 


085073 


080059 


080076 


080102 


080101 


155166 


320010 


320001 


320020 


400252 


410043 


460092 


480140 


510122 


510119 


530326 
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(Catalog  of  Federal  Domestic  Assistance  No 
83.100.  "Flood  Insurance") 

Dated:  April  22.  2002 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration 
[FR  Doc.  02-10558  Filed  4-29-02;  8  45  ami 
BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[FCC  02-100,  MM  Docket  Nos.  89-120,  90- 
195,91-352,92-214] 

FM  Broadcasting  Services;  Northwye, 
Cuba,  Waynesville,  Lake  Ozark,  and 
Eldon,  Missouri;  Brookline,  Missouri; 
Ava,  Branson,  and  Mountain  Grove, 
Missouri;  and  Columbia,  Bourt)on, 
Leasburg,  Gerald,  Dixon,  and  Cuba, 
Missouri 

agency:  Federal  Communications 
Commission. 


ACTION:  Final  rule;  application  for 
review  denied. 


SUMMARY:  The  Commission  denied  an 
application  for  review  filed  by  Lake 
Broadcasting,  the  former  licensee,  inter 
aha.  of  Station  KBMX(FM),  Eldon, 
Missouri.  The  Commission  held  that  the 
staff  properly  dismissed  as  moot  Lake's 
petition  for  reconsideration  in  MM 
Docket  89-120,  seeking  to  upgrade  the 
class  of  the  Eldon  station,  because  the 
license  for  Station  KBMX(FM),  as  well 
as  the  other  stations  licensed  to  Lake  or 
controlled  by  its  principal  shareholder, 
Michael  Rice,  had  been  revoked  and 
those  actions  became  final  and  no 
longer  subject  to  judicial  review.  See  66 
FR  58409  (November  21,  2001). 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  I.  Rhodes,  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Dockets  89-120,  90-195,  91-352,  and 


92-214,  adopted  March  27,  2002,  and 
released  April  18,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Information 
Center  (room  CY-A257),  445  12th 
Street,  S.W.,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
be  also  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 
20554. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Marlene  Dortch, 
Secretary. 

[FR  Doc.  02-10595  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  6712-01-P 


21183 


Proposed  Rules 


Federal  Register 

Vol.  67.  No.  83 
Tuesday.  April  30.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-115-1] 

Imported  Fire  Ant;  Approved 
Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  imported  fire  ant  regulations  to  add 
the  insecticide  fipronil  (Chipco®)  to  the 
list  of  chemicals  authorized  for  the 
treatment  of  regulated  articles  and  to 
provide  instructions  for  its  use  in  soil  or 
potting  media  and  on  grass  sod.  This 
action  would  make  another  authorized 
treatment  available  to  persons  wishing 
to  move  containerized  plants  and 
commercial  grass  sod  interstate  from 
quarantined  areas.  We  are  also 
proposing  to  update  the  regulations  by 
making  the  rates  of  application  for 
chlorpyrifos  (Dursban®),  a  currently 
authorized  insecticide,  consistent  with 
current  product  labeling. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  July  1,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-115-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Statioa  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-115-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-115-1"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  sonieone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
orgcinizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Charles  L,  Brown.  Operations  Officer, 

Invasive  Species  and  Pest  Management. 

PPQ,  APHIS,  4700  River  Road  Unit  134. 

Riverdale,  MD  20737-1236:  (301)  734- 

4838. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant,  Solenopsis 
invicta  Buren  and  Solenopsis  richteri 
Forel,  is  an  aggressive,  stinging  insect 
that,  in  large  numbers,  can  seriously 
injure  and  even  kill  livestock,  pets,  and 
humans.  The  imported  fire  ant  feeds  on 
crops  and  builds  large,  hard  mounds 
that  damage  farm  and  field  machinery. 

The  imported  fire  ant  regulations  (7 
CFR  301.81  through  301.81-10,  referred 
to  below  as  the  regulations)  quarantine 
infested  States  or  infested  areas  within 
States  and  restrict  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant.  Regulated  articles 
include  soil,  plants,  and  sod  (§  301.81- 

2). 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

Tests  conducted  by  the  Animal  and 
Plant  Health  Inspection  Service's 
Gulfport  Plant  Methods  Center  in 
Mississippi  have  demonstrated  that  the 
insecticide  fipronil  (Chipco®),  in 
granular  form,  is  efficacious  at  variable 
dosage  rates  in  treating  plants  in 


containers  and  at  a  total  of  0.025  lb  a.i./ 
acre  (0.01134  kg  a.i. /acre)  for  two 
applications  for  grass  sod  to  prevent  the 
spread  of  imported  fire  ant.  On 
December  4,  2000.  fipronil  was 
registered  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  use  against 
imported  fire  ant  in  potting  media  On 
May  25,  2001,  it  was  registered  by  EPA 
for  use  against  imported  fire  ant  in 
commercial  grass  sod, 

Therefore,  we  are  proposing  to  amend 
the  appendix  to  the  regulations  to  add 
the  insecticide  fipronil  (ChipcoS)  as  a 
treatment  option  for  certain  regulated 
articles  requiring  treatment  against  the 
imported  fire  ant.  Specifically,  we 
would  amend  the  appendix  to  the 
regulations  by  adding: 

•  Granular  fipronil  to  the  list  of 
authorized  chemicals  (III.B): 

•  Granular  fipronil  as  a  treatment 
option  for  the  soil  or  potting  media  of 
plants  in  containers,  or  prior  to 
planting,  as  an  alternative  to  bifenthrin 
and  tefiuthrin  (III.C.3.  and  III.C.4.). 

•  Method  F  for  granular  incorporation 
of  fipronil  (III.C,3.): 

•  Fipronil,  in  III.C  4..  under 
"Enforcement,"  in  regard  to  a  reference 
to  chemical  treatments  for  plants,  balled 
or  containerized,  that  are  described  in 
paragraph  III.C.3.  of  the  appendix,  and 

•  Granular  fipronil  as  a  treatment 
option  for  grass  sod.  as  an  alternative  to 
chlorpvrifos  (III.C. 8). 

In  addition,  we  are  proposing  to 
amend  paragraph  III.C. 8.  by  changing 
the  dosage  rates  for  applying 
chlorpyrifos,  a  currently  approved 
insecticide,  to  grass  sod  so  that  the  rate 
would  be  consistent  with  current 
product  labeling.  Currently,  under 
approved  treatments  for  grass  sod.  the 
amount  and  dosage  of  chlorpvrifos  is  4.0 
lb  (1.8  kg)  a.i. /acre  and  6.0  lb'(2.7  kg) 
a.i. /acre  with  a  certification  period  of  4 
weeks  and  10  weeks  (after  the  exposure 
period  has  been  completed), 
respectively.  We  would  change  the 
amount  and  dosage  of  chlorpyrifos  to 
8.0  lb  (3.6  kg)  a.i. /acre  and  the 
certification  period  to  6  weeks. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule  would  amend  the 
appendix  to  the  imported  fire  ant 
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regulations  to  allow  the  use  of  the 
insecticide  fipronil  (Chipco*  )  against 
the  imported  fire  ant.  Fipronil  is 
registered  by  the  EPA  for  use  against 
imported  fire  ant  in  potting  media  and 
commercial  grass  sod  and  has  been 
found  to  be  efficacious  against  the 
imported  fixe  ant  based  on  testing  by  the 
Gulfport  Plant  Methods  Center  in 
Mississippi- 
Determining  the  cost  of  imported  fire 
ant  treatments  is  complicated  because  of 
the  variety  of  insecticides  that  can  be 
used,  varying  soil  conditions,  and  the 
various  nursery  crops  grown.  For 
example,  in  two  sxu^eys  conducted  by 
Hall  and  HoUoway  (1994  and  1995)  of 
37  nursery  crop  growers  in  Texas — 
representing  over  one-half  of  all  nursery 
crops  produced  in  that  State — chemical 
cost  per  treatment  for  imported  fire  ant 
control  averaged  $12.10,  with  treatment 
costs  making  up  to  4  percent  of  their 
production  cost.  Almost  one-half  (i.e.. 
47  percent)  of  those  growers  reported 
treating  for  imported  fire  ant,  and  most 
of  them  reported  using  more  than  one 
insecticide  to  treat  for  imported  fire  ant 
in  their  operations  (range  =  1  to  3; 
average  =  1.5),  making  the  average  cost 
per  acre  for  insecticides  to  control 
imported  fire  ants  $18.15  (i.e.,  1.5  x 
$12.10). 

Fipronil  would  be  the  latest  EPA- 
approved  insecticide  to  be  added  to  the 
regulations  for  the  treatment  of 
imported  fire  ant.  Other  approved 
insecticides — Pyriproxyfen  (Distance  *), 
Fenoxycarb  (Award  ®),  Hydramethylnon 
(AMDRO  ®),  and  Bifenthrin  (Talstar 
®)— cost  approximately  the  same  in  the 
bulk  market,  between  $5  per  pound  and 
$12  per  pound,  with  each  pound 
treating  17  colonies  (i.e.,  mounds)  of 
imported  fire  ant.  An  insecticide's  retail 
price  depends  on  the  price  charged  by 
its  local  distributor  and  may  vary  from 
State  to  State.  Although  the  insecticides 
generally  do  not  differ  greatly  in  price, 
at  least  some  consumers  can  be 
expected  to  benefit  from  the  inclusion  of 
fipronil  as  an  alternative  treatment. 

Affected  Entities 

Businesses  such  as  nurseries,  sod 
growers,  farm  equipment  dealers,  and 
construction  companies  that  work  with 
regulated  articles  are  the  entities  most 
likely  to  be  affected  by  this  proposed 
rule.  This  proposed  rule  would  result  in 
a  wider  selection  of  treatment  options 
for  imported  fire  ant.  The  economic 
effect  on  affected  entities  would  either 
be  positive,  since  a  wider  selection  of 
insecticides  will  provide  greater  choice, 
or  would  have  no  effect,  if  they  choose 
not  to  use  fipronil. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 


economic  effects  of  their  rules  on  small 
businesses.  Based  on  data  fi-om  the  1997 
Census  of  Agriculture,  there  were 
13,266  nurseries  and  greenhouses 
located  in  areas  of  the  United  States 
quarantined  because  of  imported  fire 
ant,  of  which  82  to  99  percent  were 
small  businesses,  according  to  the  U.S. 
Small  Business  Administration's 
criterion  of  annual  sales  of  less  than ' 
$750,000. 

The  addition  of  fipronil  to  the 
imported  fire  ant  regulations  would 
provide  the  regulated  community  with  a 
greater  selection  of  treatment  options. 
Thus,  it  is  expected  that  the  economic 
effect  on  these  businesses  would  either 
be  positive  (a  wider  selection  of 
insecticides  would  provide  greater 
choice)  or  neutral  (if  they  choose  not  to 
use  fipronil).  The  majority  (i.e.,  82  to  99 
percent)  of  firms  that  may  potentially  be 
affected  by  this  proposed  rule  are  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711.  7712,  7714. 
7731,  7735.  7751,  7752,  7753,  and  7754;  7 
CFR2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Title  II,  Pub.  L.106-113, 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  imder  Sec. 
203,  Tide  U,  Pub.  L.  106-224.  114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  In  part  301,  Subpart — Imported  Fire 
Ant  (§§  301.81  through  301.81-10),  the 
appendix  to  the  subpart  would  be 
amended  as  follows: 

a.  In  paragraph  III.B.,  under  the 
heading  INSECTICIDES,  by  adding 
"Fipronil  (Chipco®)"  in  alphabetical 
order. 

b.  By  redesignating  paragraph 
III.C.3.d.  as  paragraph  III.C.3.e.  and 
adding  a  new  paragraph  III.C.3.d.  to 
read  as  follows. 

c.  In  newly  redesignated  paragraph 
ni.C.S.e.,  by  adding  a  new  "Method  F— 
Granular  Incorporation  (Fipronil)"  in 
alphabeticcd  order  to  read  as  follows. 

d.  In  paragraph  III.C.4.,  under  the 
heading  Exclusion,  by  adding  a  new 
entry  for  Fipronil,  following  the 
Tefluthrin  entry,  to  read  as  follows. 

e.  In  paragraph  III.C.4.,  under  the 
heading  Enforcement,  the  sixth 
paragraph,  second  sentence,  by 
removing  the  words  "or  tefluthrin"  and 
adding  the  words  "tefluthrin,  or 
fipronil"  in  their  place. 

f.  In  paragraph  III.C.8.,  by  revising  the 
entry  for  Material  to  read  as  follows. 

APPENDIX  TO  SUBPART  "IMPORTED 
FIRE  ANT" 

m.  Regulatory  Procedures 


C.  Approved  Treatments. 


3.  Plants — Balled  or  in  Containers 

***** 

d.  Fipronil:  Granular  Formulation. 

Material:  Granular  fipronil 
incorporation  into  soil  or  potting  media 
for  containerized  nursery  stock. 

Dosage:  The  amount  of  granular 
fipronil  needed  to  achieve  a  specified 
dosage  varies  with  the  bulk  density  of 
the  soil  or  potting  media.  Follow  label 
directions  to  calculate  the  amount  of 
granular  fipronil  needed  to  achieve  a 
specified  dosage. 


Granular  fipronil  dosage 
(parts  per  million) 


10  ppm 0-6  months, 


Certification  pe- 
riod (months  after 
treatment) 
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Granular  fipronil  dosage 
(parts  per  million) 


Certification  pe- 
riod (months  after 
treatment) 


12  ppm 
15  ppm 
25  ppm 


0-12  months. 
0-24  months. 
Continuous. 


Exposure  Period:  Containerized 

nursery  stock  can  be  certified  for 

interstate  movement  from  quarantined 

areas  2  weeks  after  completion  of 

treatment, 
p  *  *  * 

Method  F — Granular  Incorporation 
(Fipronil) 

Apply  fipronil  according  to  the  label 
instructions  for  granular  incorporation 
Mix  thoroughly  to  distribute  product 
evenly  throughout  the  soil  or  potting 


media.  After  potting,  containers  must  be 
watered  to  the  point  of  saturation. 

Precautions:  Saturation  of  the  soil  or 
potting  media  with  the  granular  fipronil 
is  essential.  Water  that  drains  from  the 
treatment  area,  which  may  contain 
fipronil,  must  be  disposed  of  in 
accordance  with  State  and  local  laws. 

4.  Imported-Fire- Ant-Free  Nurser\' 
Containerized  Plants  Only 


Exclusion 


Fipronil 

For  plants  grown  on  the  premises: 
Treatment  of  soil  or  potting  media  with 
granular  fipronil  prior  to  planting  is 
permitted  as  an  alternative  to  treatment 


with  granular  formulations  of  bifenlhnn 
or  tefluthrin.  This  treatment  reduces  the 
risk  of  infestation  of  containers  by  alate 
queens  flying  in  from  adjacent  or  nearby 
infested  premises  The  dosage  rate  is 
variable,  determined  by  the  selected 
certification  period,  for  the  granular 
fipronil. 

Apply  this  treatment  according  to  the 
label  directions. 

Mixing  must  be  adequate  1o  blend  the 
required  dosage  of  granular  fipronil 
throughout  the  entire  soil  or  potting 
media. 


8.  Grass  Sod 
Material 
a  Chlorpyrifos. 


Matehal 


Amount  and  dosage  of  material 


Certification  penod 


Chlorpyrifos 


8.0  lb  (3.6  kg)  a. i. /acre |6   weel<s   (after   exposure   period   has   been 

completed) 


Exposure  Period:  48  hoiu's. 
Method 

1.  Apply  a  single  broadcast 
application  of  chlorpyrifos  with  ground 
equipment. 


2.  Immediately  after  treatment,  water       directions  for  regulatory  treatment  for 
the  treated  areas  with  at  least  '  2  inch  of      IF.^. 
water. 

Chlorpyrifos  wettable  powder 
Dursban®  50-\VP:  Follow  label 


b  Fipronil. 


Matehal 


Amount  and  dosage  of  matenal 


Certification  penod 


Fipronil 


Dosage  per  application:  00125  lb  (0  00567    20  weei<s  (after  exposure  penod  has  tjeen 

\ig)  a. i. acre,  completed) 

Total  amount  over  two  applications:  0  025  lb 

(0.01134  kg)  a, 1. /acre 


Exposure  Period:  30  days  from  the 
second  application. 

Method 

1.  Apply  in  two  applications 
approximately  1  week  apart  for  a  total 
of  0.025  lb  (0.01134  kg)  a.i./acre. 

2.  Follow  label  directions  for 
regulatorv'  treatment  for  IFA. 

***** 

Done  in  Washington,  DC,  tiiis  17th  day  of 
April,  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Ser\'ice. 

IFR  Doc.  02-10109  Filed  4-29-02;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  2001-SW-7S-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  222, 
222B,  222U,  230,  and  430  Helicopters 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  222,  222B,  222U.  230, 
and  430  helicopters.  This  proposal 
would  require  removing  sealant  from 
the  forward  tooling  hole  in  the  right- 
hand  upper  fuel  enclosure  area.  This 
proposal  is  prompted  by  the 


determination  that  fuel  or  water  could 
accumulate  in  the  right-hand  upper  fuel 
enclosure.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
accumulation  of  fuel  in  the  right-hand 
upper  fuel  enclosure  area,  a  fire,  and  a 
subsequent  forced  landing. 

DATES:  Comments  must  be  received  on 
or  before  luly  1.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.^A).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  2001-SW- 
73-AD.  2601  Meacham  Blvd  .  Room  663. 
Fort  Worth.  Texas  76137  You  may  also 
send  comments  electronically  to  the 
Rules  Docket  at  the  following  address; 
9-asw-adcoinments® faa.gov  Comments 
may  be  inspected  at  the  Office  of  the 
Regional  Counsel  between  9  am  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Madej.  Aviation  Safety  Engineer.  FA  A. 
Rotorcraft  Directorate,  Rotorcraft 
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Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  teleptione  (817)  222-5125. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  tiie  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
73-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-73-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  mav  exist  on 
BHTC  Model  222,  222B,  222U,  230,  and 
430  helicopters.  Transport  Canada 
advises  that  a  condition  exists  that  can 
result  in  an  accumulation  of  fuel  in  the 
right-hand  upper  fuel  enclosure  area. 

BHTC  has  issued: 

•  Bell  Helicopter  Textron  Alert 
Service  Bulletin  (ASB)  No.  222-01-89, 
for  Model  222  helicopters,  serial 
numbers  (S/N)  47006  through  47089, 
and  Model  222B  helicopters,  S/N  47131 
through  47156; 


•  ASB  No.  222U-O1-60,  for  Model 
222U  helicopters,  S/N  47501  through 
47574; 

•  ASB  No.  230-01-20,  for  Model  230 
helicopters,  S/N  23001  through  23038; 
and 

•  ASB  No.  430-01-21,  for  Model  430 
helicopters,  S/N  49001  through  49079. 

All  of  the  ASB's  are  dated  February  7, 
2001.  All  of  these  ASB's  specify 
procedures  for  removing  the  sealant 
from  the  existing  forward  tooling  hole 
located  in  the  panel  assembly  to  provide 
enclosure  drainage.  Transport  Canada 
classified  these  alert  service  bulletins  as 
mandatory  and  issued  AD  No.  CF- 
2001-22,  dated  May  24,  2001,  to  ensure 
the  continued  airworthiness  of  these 
helicopters  in  Canada. 

These  helicopter  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement.  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  these 
type  designs  that  are  certificated  for 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopter  models 
of  the  same  type  designs  registered  in 
the  United  States,  Therefore,  the 
proposed  AD  would  require  removing 
sealant  from  the  forward  tooling  hole  in 
the  right-hand  upper  fuel  enclosure 
area.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletins  described 
previously. 

The  FAA  estimates  that  151 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $45,300. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

Bell  Helicopter  Textron  Canada:  Docket  No. 
2001-SW-73-AD. 

Applicability:  Model  222  helicopters,  serial 
numbers  (S/N)  47006  through  47089;  Model 
222B  helicopters,  S/N  47131  through  47156: 
Model  222U  helicopters,  S/N  47501  through 
47574;  Model  230  helicopters,  S/N  23001 
through  23038;  and  Model  430  helicopters, 
S/N  49001  through  49079,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altertd,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  the  next  annual  or 
100-hour  inspection,  whichever  occurs  first, 
unless  accomplished  previously. 

To  prevent  accumulation  of  fuel  in  the 
right-hand  upper  fuel  enclosure  area,  a  fire, 
and  a  subsequent  forced  landing,  accomplish 
the  following: 
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(a)  Remove  the  sealant  from  the  forward 
tooling  hole  in  the  right-hand  upper  fuel 
enclosure  area  in  accordance  with  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin 
(ASB)  No.  222-01-89.  for  the  Model  222 
helicopters  and  Model  222B  helicopters;  ASB 
No.  222U-01-60,  for  the  Model  222U 
helicopters;  ASB  No.  230-01-20,  for  the 
Model  230  helicopters;  and  ASB  No.  430-01- 

21,  for  the  Model  430  helicopters,  all  dated 
February  7.  2001. 

(bl  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-2001- 

22,  dated  May  24,  2001. 

Issued  in  Fort  Worth,  Texas,  on  April  18, 
2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-10533  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-2091 35-88]  and  [REG-1 42299-01] 

RIN  1545-BA36  and  1545-AW92 

Certain  Transfers  of  Property  to 
Regulated  Investment  Companies  and 
Real  Estate  Investment  Trusts;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  certain  transfers  or  events  that  result 
in  a  Regulated  Investment  Company 
(RIC)  or  Real  Estate  Investment  Trust 
(REIT)  owTiing  property  that  has  a  basis 
determined  by  reference  to  a  C 
corporation's  basis  in  the  property. 


DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  May  1,  2002, 
at  10  a.m  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Poindexter  of  the  Regulations 
Unit,  Associate  Chief  Counsel  (Income 
Tax  and  Accounting),  (202)  622-7180 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  public  hearing  that  appeared  in  the 
Federal  Register  on  Monday,  Januarv 
14,  2002  (67  FR  1672),  anno'unced  that 
a  public  hearing  was  scheduled  for  May 
1,  2002,  at  10  a.m.,  in  the  Auditorium, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW,  Washington. 
DC.  The  subject  of  the  public  hearing  is 
proposed  regulations  under  sections 
337(d)  of  the  Internal  Revenue  Code. 
The  public  comment  period  for  these 
proposed  regulations  expired  on  April 
10,  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed  as  of  April  10,  2002;  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  May  1 . 
2002.  is  cancelled. 

LaNita  Van  Dyke, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 
[FR  Doc.  02-10617  Filed  4-29-02;  8:45  am] 

BILUfMi  CODE  4830-01 -P 


DEPARTiMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

[PA-137-FOR] 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of  a 
proposed  amendment  to  the 
Pennsylvania  regulatory  program  (the 
"Pennsylvania  program' )  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Pennsylvania  proposes  revisions  to 
rules  for  the  licensing  of  blasters  and  for 
the  use  and  handling  of  explosives. 
Pennsylvania  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 


SMCRA,  clarify  ambiguities,  and 
provide  additional  safeguards. 

This  document  gives  the  times  and 
locations  that  the  Pennsylvania  program 
and  proposed  amendments  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  wTitten 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  WTitten 
comments  on  this  amendment  until  4:00 
p.m.,  e.d.t..  May  30.  2002.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  May  27,  2002,  We  will 
accept  requests  to  speak  at  a  hearing 
until  4:00  p.m.,  est.  on  May  15.  2002. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Robert 
McKenzie,  Acting  Director.  Harrisburg 
Field  Office  at  the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  this  amendment, 
a  listing  of  any  scheduled  public 
hearings,  and  all  written  comments 
received  in  response  to  this  document  at 
the  addresses  listed  below  durmg 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays.  You  may 
receive  one  free  copy  of  the  amendment 
bv  contacting  OSM's  Harrisburg  Field 
Office. 

Robert  McKenzie,  Acting  Director, 
Harrisburg  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Harrisburg 
Transportation  Center,  Third  Floor, 
Suite  3C,  4th  and  Market  Streets. 
Harrisburg,  Pennsylvania  17101. 
Telephone:  (717)  782-4036,  Email: 
bbrock@osmre.gov. 
].  Scott  Roberts,  Director.  Bureau  of 
Mining  and  Reclamation, 
Pennsylvania  Department  of 
Environmental  Protection.  Rachel 
Carson  State  Office  Building,  P.O  Box 
8461,  Harrisburg,  Pennsylvania 
17105-8461,  Telephone:  (717J  787- 
5103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  McKenzie.  Telephone:  (717) 
782—4036.  Email:  nnckenz@osmre.gov 

SUPPLEMENTARY  INFORMATION: 

1. Background  on  the  Pennsylvania  Program 
n. Description  of  the  Proposed  Amendment 
III. Public  Comment  Procedures 
I \'. Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
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includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act*   *  *:  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30,  1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30.  1982,  Federal  Register 
(47  PR  33050).  You  can  also  find  later 
actions  concerning  Pennsylvania 
program  and  program  amendments  at  30 
CFR  938.11,  938.12,  938.15  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  1.  2002, 
Pennsylvania  sent  us  a  proposed 
amendment  to  its  program 
(administrative  record  No.  PA  878.02) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Pennsylvania  sent  the  amendment  to 
include  the  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

The  provisions  of  State  rules  that 
Pennsylvania  proposes  to  revise  and/or 
add  are: 

Title  25.  Part  I,  Subpart  D.  Article  IV, 
Chapter  210,  Blasters '  License 

Sections  210.1-210.6  are  reserved. 
These  sections  have  either  been 
eliminated  or  their  content  moved  to 
other  sections. 

Section  210.1 1 ,  Definitions.  This  is  a 
new  section  that  contains  definitions  of 
the  terms,  "Blaster,"  "Blaster  learner," 
"Blaster's  license,"  "Demolition  and 
demolition  blasting,"  and  "Person.  "  The 
definition  of  "blaster  learner,"  was 
formerly  at  section  210.6. 

Section  210.13,  General.  This  section 
consolidates  requirements  for 
possessing  and  exhibiting  a  blaster's 
license  that  were  formerly  found  in 
sections  210.5(a),  210.2(e),  and  210.4. 

Section  210.14.  Eligibility 
requirements.  This  section  provides  the 
requirements  a  person  must  possess  to 
be  eligible  for  a  blaster's  license.  It  also 
provides  circumstances  under  which 
Pennsylvania  will  not  issue  or  renew  a 
license.  This  section  consolidates 
requirements  formerly  found  under 
sections  210.2(a).  210.2(d),  and  210.3(a). 

Section  210.15,  License  application. 
This  section  describes  the  forms  for  the 


license  application  and  the  specific 
information  to  be  supplied  with  the 
application.  This  section  consolidates 
information  formerly  found  in  sections 
210.1(d)  and  210.1(e). 

Section  210.16,  Examinations.  This 
section  provides  that  Pennsylvania  will 
conduct  examinations  for  specific  types 
of  blasting,  and  also  provides 
information  concerning  the  application 
fee.  This  section  consolidates 
information  formerly  found  in  sections 
210.1(a),  210.1(b).  and  210.2(g). 

Section  210.17,  Issuance  and  renewal 
of  licenses.  This  section  provides  the 
circumstances  under  which  a  blaster's 
license  is  issued,  when  a  blaster's 
license  may  be  amended,  the  duration  of 
the  license,  circumstances  imder  which 
a  license  may  be  renewed,  and 
information  regarding  a  demolition 
blaster's  license.  This  section 
consolidates  information  formerly  found 
in  sections  210.2(b),  210.2(c),  210.2(d), 
and  210.3(a).  Section  210.17(d)  is  a  new 
section  that  adds  a  continuing  education 
requirement  to  renew  a  blaster's  license. 
Section  2 1 0 . 1 7(g)  is  also  a  new 
requirement  that  provides  for  obtaining 
a  demolition  blasting  license.  In  section 
210.17(e)  the  term  of  the  blaster's 
license  has  been  changed  from  one  year 
to  three  vears  and  the  fee  for  a  license 
renewafchanged  fi-om  $3.50  to  $30.00. 

Section  210.18,  Recognition  ofout-of- 
State  blasters  license.  This  is  a  new 
section  that  provides  the  conditions 
under  which  Pennsylvania  may  license 
a  blaster  holding  a  license  from  another 
State  and  the  procedures  for  out-of-State 
blasters  to  secure  a  license  in 
Pennsylvania. 

Section  210.19,  Suspension, 
modification  and  revocation.  This 
section  provides  the  circumstances  and 
procedures  under  which  Permsylvania 
may  suspend,  modify,  or  revoke  a 
blasters  license.  This  section  provides 
requirements  formerly  found  in  section 
210.2(f). 

Sections  Proposed  To  Be  Eliminated 

The  following  sections  were  proposed 
to  be  eliminated  fi-om  Chapter  210: 
Sections  210.1(c);  210.1(f);  210.2(h);  and 
210.5(d)  and  (e). 

Title  25,  Part  I.  Subpart  D,  Article  IV, 
Chapter  211,  Storage,  Handling  and  Use 
of  Explosives 

Subchapter  A.  General  Provisions 

Sections  211.1.  211.2.  211.31-211.44, 
211.51-211.56.  211.61.  211.62.  211.71- 
211.76,  and  211.81-211.88  have  been 
reserved. 

Section  211.101,  Definitions.  This  is  a 
new  section  that  contains  definitions  for 
the  terms,  "Airblast."  "Blast  area." 


"Blast  site,"  "Blaster."  "Blaster-in- 
charge."  "Blasting  activity."  "Building." 
"Charge  weight."  "Delay  interval." 
"Detonator."  "Explosive,"  "Flyrock," 
"Magazine,"  "Misfire."  "Particle 
velocity."  "Peak  particle  velocity." 
"Person,"  "Primer."  "Piuchase."  "Sale 
or  sell,"  "Scaled  distance  (Ds)," 
"Stemming."  "Structure."  and  "Utility 
lines."  These  definitions  were  formerly 
found  in  section  211.2  except  for  the 
definition  of  "Blaster-in-charge"  which 
was  formerly  in  section  210.6. 

Pennsylvania  is  proposing  to 
eliminate  the  following  terms  and  their 
definitions  that  were  formerly  located  in 
section  211.2:  "Establishment." 
"Explosive  Plant,"  "Factory  Building," 
"Railroad,"  "Highway."  "Barricade," 
"Department,"  "Board,"  "Secretary." 
"Approved."  "Vehicle."  and  "Actual 
Distance." 

Section  211.102,  Scope.  This  section 
defines  who  and  what  activities  the 
chapter  applies  to.  Subsection  (a)  was 
formerly  found  in  section  210.5(c). 

Section  211.103,  Enforcement.  This 
section  defines  the  circumstances  under 
which  Pennsylvania  may  issue  orders  to 
either  implement  this  chapter  or  to 
suspend,  modify  or  revoke  a  license  or 
permit.  This  section  was  formerly  found 
in  section  211.36. 

Subchapter  B.  Storage  and  Classification 
of  Explosives 

Section  211.111,  Scope.  This  section 
indicates  that  the  subchapter  applies  to 
the  classification  and  storage  of 
explosives  and  establishes  the 
requirements  for  licensing,  constructing, 
siting  and  maintaining  magazines. 

Section  211.112,  Magazine  license 
and  fees.  This  section  defines  the 
procedxures  for  licensing  magazines  for 
storage  of  explosives  and  also  includes 
the  applicable  fees.  This  section  is  a 
compilation  of  requirements  formerly 
found  in  sections  211.31  and  211.32. 

Section  211.113,  Application 
contents.  This  section  describes  the 
information  to  be  included  on  an 
application  to  obtain,  renew,  modify  or 
transfer  a  magazine  license.  These 
requirements  were  formerly  found  in 
section  211.34. 

Section  211.114,  Displaying  the 
license.  This  section  requires  a  license 
to  be  conspicuously  displayed  inside 
the  magazine,  if  possible,  or  at  the  site 
and  adjacent  to  the  magazine  for  which 
it  applies.  This  requirement  was 
formerly  found  in  section  211.114. 

Section  211.115,  Standards  for 
classifying  and  storing  explosives  and 
constructing,  maintaining  and  siting 
magazines.  This  section  provides  that 
the  provisions  of  27  CFR  part  55, 
subpart  K  (relating  to  storage)  are 
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incorporated  in  this  section  by 
reference.  These  provisions  are  used  to 
locate  magazines  on  a  site  and  to 
determine  the  type  of  explosives  that 
can  be  stored  there.  This  section  is  a 
compilation  of  requirements  formerly 
found  in  sections  211.32,  211.33. 
211.35.  211.43,  and  211.61. 

Subchapter  C.  Permits 

Section  211.121,  General 
Requirements.  This  section  lists  the 
requirements  for  obtaining  a  permit  for 
blasting  and  the  purchase  or  sale  of 
explosives.  This  section  is  a  compilation 
of  requirements  formerly  foimd  in 
section  211.36. 

Section  211.122,  Permits  to  sell 
explosives.  This  section  identifies  the 
requirements  to  be  met  when  applying 
for  a  permit  to  sell  explosives.  This 
section  is  a  compilation  of  requirements 
formerly  found  in  section  211.36. 

Section  211.123.  Permits  to  purchase 
explosives.  This  section  identifies  the 
requirements  to  be  met  when  applying 
for  a  permit  to  purchase  explosives. 
This  section  is  a  compilation  of 
requirements  formerly  found  in  section 
211.36. 

Section  211.124,  Blasting  activity 
permits.  This  section  identifies  the 
requirements  to  be  met  when  applying 
for  a  permit  to  conduct  blasting 
activities. 

Section  211.125,  Blasting  activity 
permit-by-rule.  This  section  defines  the 
conditions  under  which  a  person  shall 
be  deemed  to  have  a  permit  for  a 
blasting  activity. 

Subchapter  D.  Records  of  Disposition  of 
Explosives 

Section  211.131.  Sales  Records.  This 
section  provides  that  sellers  shall  keep 
accurate  records  of  every  sale  of 
explosives  for  three  years.  It  also 
specifies  the  information  needed  to  be 
kept  during  that  three  year  period.  The 
requirements  of  this  section  were 
formerly  found  at  section  211.36. 

Section  211.132,  Purchase  Records. 
This  section  provides  that  purchasers 
shall  keep  accurate  records  of  every 
purchase  of  explosives  for  three  years.  It 
also  specifies  the  information  needed  to 
be  kept  during  that  three  year  period. 
The  requirements  of  this  section  were 
formerly  found  at  section  211.36. 

Section  211.133,  Blast  reports.  This 
section  specifies  the  information  that  a 
blaster-in-charge  is  to  provide 
Pennsylvania  in  a  blast  report.  It  also 
requires  that  blast  reports  be  kept  a 
minimum  of  three  years.  The 
requirements  of  this  section  were 
formerlv  found  at  section  211.46. 


Subchapter  E.  Transportation  of 
Explosives 

Section  211.141.  General 
requirements.  This  section  provides  the 
requirements  a  blasting  activity, 
purchase  or  sale  permittee  must  comply 
with  when  transporting  explosives 
including  unloading  and  loading  of 
explosives.  The  requirements  of  this 
section  were  formerlv  found  at  sections 
211.38  and  211.42. 

Subchapter  F.  Blasting  Activities 

Section  211.151.  Prevention  of 
damage.  This  is  a  new  section  that 
identifies  the  types  of  prohibited 
blasting  damage  and  requires 
notification  of  damage  to  the 
Department  of  Environmental 
Protection.  It  also  provides  technical 
specifications  for  designing  blasts. 

Section  211.152,  Control  of  noxious 
gases.  This  is  a  new  section  that 
requires  blasts  to  be  conducted  so  that 
the  gases  generated  by  the  blast  do  not 
affect  the  health  and  safety  of 
individuals.  It  also  provides  guidelines 
for  preventing  the  effects  from  gases. 

Section  211.153.  General 
requirements  for  handling  explosives. 
This  section  provides  a  list  of  rules 
necessary  for  safely  handling 
explosives.  The  requirements  of  this 
section  were  formerlv  found  at  section 
211.51. 

Section  211.154,  Preparing  the  blast. 
This  section  provides  a  listing  of  the 
duties  of  the  blaster-in-charge  when 
preparing  a  blast.  The  requirements  of 
this  section  were  formerly  found  at 
sections  210.5,  210.6,  211.51,  and 
211.65. 

Section  211.155,  Preblast  measures. 
This  section  provides  the  duties  a 
blaster-in-charge  must  complete  prior  to 
detonating  a  blast.  The  requirements  of 
this  section  were  formerly  found  at 
section  211.51. 

Section  211.156.  Detonating  the  blast. 
This  section  provides  that  only  a 
blaster-in-charge  may  detonate  a  blast 
and  that  a  blast  may  be  detonated  only 
between  sunrise  and  sunset  unless  the 
Department  of  Environmental  Protection 
authorizes  a  blast  at  another  time  of  day. 
The  requirements  of  this  section  were 
formerly  found  at  section  211.51. 

Section  211 J57,  Postblast  measures. 
This  section  provides  the  procedures 
the  blaster-in-charge  must  follow  after  a 
blast  has  been  detonated.  The 
requirements  of  this  section  were 
formerly  found  at  sections  211.51  and 
211.65. 

Section  211.158,  Mudcapping.  This 
section  provides  that  mudcapping  is 
allowed  only  if  the  blaster-in-charge 
determines  that  drilling  the  material  to 


be  blasted  would  endanger  the  safety  of 
the  workers.  If  mudcapping  is 
necessar\-,  no  more  than  10  pounds  of 
explosives  shall  be  used  for  a  blast.  The 
requirements  of  this  section  were 
formerly  found  at  section  211.51. 

Section  211.159.  Electric  detonation. 
This  section  describes  the  measures  to 
be  taken  to  test  electric  blasting  caps 
and  the  safety  precautions  to  be  taken 
when  using  these  blasting  caps.  The 
requirements  of  this  section  were 
formerly  found  at  section  211.51. 

Section  211.160.  Nonelectric 
detonation.  This  section  provides  that 
nonelectric  initiation  systems  must  be 
checked  and  tested  for  secure 
connections  in  accordance  with 
recommendations  of  the  manufacturer 
of  the  system  in  use. 

Section  211.161.  Detonating  cords. 
This  section  provides  safety  precautions 
to  be  followed  when  using  detonating 
cords.  The  requirements  of  this  section 
were  formerly  found  at  section  211,51. 

Section  211.162.  Safety  fuse.  This 
section  provides  safety  precautions  to  be 
followed  when  using  a  safety  fuse  in 
blasting.  The  requirements  of  this 
section  were  formerly  found  at  section 
211.51. 

Subchapter  G.  Requirements  for 
Monitoring 

Section  211.171.  General  pro\isions 
for  monitoring.  This  section  provides 
conditions  for  when  and  under  what 
circumstances  airblast  and  ground 
monitoring  are  to  be  employed.  The 
requirements  of  this  section  were 
formerly  found  at  section  211.45. 

Section  211.172.  Monitoring 
instruments.  This  section  provides  the 
specifications  monitoring  equipment  for 
recording  ground  vibration  must 
possess.  It  also  provides  for  calibration 
standards  for  such  equipment.  The 
requirements  of  this  section  were 
formerly  found  at  section  211.44. 

Section  211.173,  Monitoring  records. 
This  section  provides  that  anyone  using 
a  monitoring  instrument  must  be  trained 
in  its  use.  A  record  of  the  training  is  to 
be  maintained  and  available  for  review 
by  the  Department  of  Environmental 
Protection.  This  section  further  provides 
the  information  that  monitoring  records 
must  contain. 

Subchapter  H.  Blasting  Activities  Near 
Utility  Lines 

Section  211.181.  Scope.  This  section 
provides  that  this  subchapter  applies  to 
buried  or  underground  utility  lines  and 
utility  lines  making  contact  with  the 
surface  of  the  ground.  The  requirements 
of  this"section  were  formerly  found  at 
section  211.52. 
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Section  211.182.  General  provisions. 
This  section  provides  the  specifications 
on  the  design  of  blasts  near  utility  lines 
and  specifications  on  how  blasts  in  the 
vicinity  of  a  utility  line  are  to  be 
conducted.  The  requirements  of  this 
section  were  formerly  found  at  section 
211.52 
Sections  Proposed  To  Be  Eliminated 

The  following  sections  were  proposed 
to  be  eliminated  from  Chapter  211: 
SecUon  211.1;  211.36(10);  211.37; 
211.51(5),  (8).  (12).  (18).  (21).  (27).  (32). 
(33).  (39),  and  (40);  211.61(3)  and  (5): 
211.62-211.64;  211.71-211.78;  and 
Appendix  A. 

in.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  comments  or 
electronic  comments  to  OSM  at  the 
address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  We 
will  not  consider  or  respond  to  your 
comments  when  developing  the  final 
rule  if  they  are  received  after  the  close 
of  the  comment  period  (see  DATES).  We 
will  make  every  attempt  to  log  all 
comments  into  the  administrative 
record,  but  comments  delivered  to  an 
address  other  than  the  Harrisburg  Field 
Office  may  not  be  logged  in. 

Electronic  Comments 

Please  submit  kitemet  comments  as 
an  ASCn  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
SPATS  No.  PA-137-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Harrisburg  Field  Office  at  (717)  782- 
4036. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  conunents.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 


public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m..  e.s.t.  on  May  15,  2002.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  haveJaeen  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
imder  Execudve  Order  12866. 


Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  fb)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenunents  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 
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National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulator^' 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 

Fairness  Act 

* 

This  rule  is  not  a  major  rule  under  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federed  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  govenunents  or  the  private  sector 


of  SlOO  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  8,  2002. 
Vann  Weaver, 

Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center. 
[FR  Doc.  02-10516  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  60 
RIN290&-AL13 

Ftsher  Houses  and  Other  Temporary 
Lodging 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  establish 
requirements  regarding  the  use  of  Fisher 
Houses  and  other  temporary  lodging  by 
veterans  receiving  VA  medical  care  or 
Compensation  and  Pension  (C&P) 
examinations  and  by  family  members  or 
other  persons  accompanying  veterans  to 
provide  the  equivalent  of  familial 
support.  This  is  necessary  to  implement 
provisions  of  the  Veterans  Benefits  and 
Health  Care  Improvement  Act  of  2000. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  July  1,  2002. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL13."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158.  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
E.  Manske,  Social  Work  Services  (HOB). 
Veterans  Health  Administration,  202- 
273-8549  (this  is  not  a  toll-free 
number). 


SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  set  forth 
requirements  regarding  the  use  of 
temporary'  lodging  by  veterans  receiving 
VA  medical  care  or  C&P  exammations 
and  by  family  members  or  other  persons 
accompanying  veterans  to  provide  the 
equivalent  of  familial  support  VA  is 
mandated  to  establish  a  program  for 
providing  such  temporary'  lodging  under 
section  221(a)  of  the  Veterans  Benefits 
and  Health  Care  Improvement  Act  of 
2000  (Pub.  L.  10&-il9).  These  statutor\' 
provisions  regarding  temporar\'  lodging 
have  been  codified  at  38  U.S.C.  1708 
and  are  administered  bv  the  X'eterans 
Health  Administration  (VHA)  of  VA. 

The  proposed  rule  provides  for 
temporary-  lodging  at  Fisher  Houses.  VA 
health  care  facilities  (generally  referred 
to  as  "hoptels"),  and  at  temporary'  non- 
VA  lodging  facilities,  such  as  hotels  or 
motels,  provided  by  a  VA  health  care 
facility.  These  are  the  facilities  that  may 
be  used  for  temporar\'  lodging  under  38 
U.S.C.  1708. 

Under  38  U.S.C.  1708(c).  a  Fisher 
House  is  a  housing  facility  that  is 
located  at  or  near  a  VA  health  care 
facility,  that  is  available  for  residential 
use  on  a  temporary  basis  by  eligible 
persons,  and  that  was  constructed  by 
and  donated  to  VA  by  the  Zachary  and 
Elizabeth  M.  Fisher  Armed  Ser\ices 
Foundation. 

Consistent  with  the  limits  of  statutory' 
authority  in  38  U.S.C.  1708(b)  and 
subject  to  the  conditions  discussed  in 
this  document,  the  proposed  rule 
provides  that  the  following  are  eligible 
to  stay  in  temporary'  lodging: 

(a)  A  veteran  with  an  appointment  at 
a  VA  health  care  facility  for  the  purpose 
of  receiving  health  care  or  a  C&P 
examination;  and 

(b)  A  member  of  the  family  of  such 
veteran  or  another  person  who 
accompanies  such  veteran  to  provide 
the  equivalent  of  familial  support 

The  proposed  rule  provides  that  to 
obtain  temporary  lodging,  a  veteran 
must  make  an  application  to  the  person 
responsible  for  coordinating  the 
temporary  lodging  program  at  the  VA 
health  care  facility  of  jurisdiction.  This 
may  be  done  by  letter,  electronic  means 
(including  telephone,  e-mail,  or 
facsimile),  or  in  person  at  the  VA  health 
care  facility  of  jurisdiction  Under  the 
proposed  rule,  the  veteran  must  provide 
the  following  information: 

(a)  Veteran's  name; 

(b)  Begiiuiing  date  and  time  and 
duration  of  scheduled  care; 

(c)  Type  of  scheduled  care; 

(d)  Name,  gender,  and  relationship  to 
the  veteran  of  person  accompanying 
veteran; 
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(e)  Requested  dates  for  temporary- 
lodging, 

(0  Distance,  time,  and  means  of  travel 
from  the  veteran's  home  to  VA  health 
care  facility; 

(g)  Circumstances  that  may  affect  the 
time  of  travel  from  the  veteran's  home 
to  VA  health  care  facility;  and 

(h)  A  statement  that  the  veteran  is 
medically  stable  and  capable  of  self-care 
or  will  be  accompanied  by  a  caregiver 
able  to  provide  the  necessary  care.  This 
will  allow  for  ease  of  application  and 
provide  VA  with  information  necessary 
to  determine  whether  the  veteran  is 
eligible  for  temporary  lodging. 

The  proposed  rule  provides  that,  as  a 
condition  for  receiving  temporary 
lodging,  a  veteran  must  be  required  to 
travel  either  50  or  more  miles  or  at  least 
two  hours  from  their  home  to  the  VA 
health  care  facility,  except  that  the 
facility  director  at  the  VA  health  care 
facility  of  jurisdiction  may  make  an 
exception  to  distance  or  time  provisions 
based  on  exceptional  circumstances, 
such  as  condition  of  the  veteran, 
inclement  weather,  road  conditions,  or 
the  mode  of  transportation  used  by  the 
veteran.  We  believe  this  a  reasonable 
interpretation  of  the  requirement  at  38 
U.S.C.  1708(b)(1)  which  provides  that  a 
veteran  must  travel  a  "significant 
distance"  for  the  veteran  and  other 
person  to  be  eligible  for  temporary 
housing. 

The  proposed  rule  provides  that,  as  a 
condition  for  receiving  temporary 
lodging,  the  veteran  must  be  medically 
stable  and  must  be  capable  of  self-care 
or  be  accompanied  by  a  caregiver  able 
to  provide  the  necessary  care.  This  is 
necessary  because  VA  does  not  provide 
nursing  or  other  medical  care  for 
temporary  lodging  beds. 

The  proposed  rule  establishes  criteria 
for  determining  when  temporary 
lodging  will  be  made  available. 
Ck)nsistent  with  VHA's  health  care 
mission,  the  proposed  rule  provides  that 
temporary  lodging  may  be  furnished  in 
connection  with  care  or  C&P 
examinations  provided  at  a  VA  health 
care  facility.  The  proposed  rule  provides 
that  if  the  veteran  is  undergoing 
extensive  treatment  or  procedures,  such 
as  an  organ  transplant  or  chemotherapy, 
eligible  persons  may  be  furnished 
temporary  lodging  for  the  duration  of 
the  episode  of  care.  The  proposed  rule 
also  provides  that  temporary  lodging 
may  be  available  the  night  before  the 
day  of  the  scheduled  care,  if  the  veteran 
leaving  home  by  8:00  AM,  would  be 
unable  to  arrive  at  the  heedth  care 
facility  by  the  time  of  the  scheduled 
care.  Fiuther,  the  proposed  rule 
provides  that  temporary  lodging  may  be 
available  the  night  of  the  scheduled  care 


if.  after  the  completion  of  the  care,  the 
veteran  would  be  unable  to  return  home 
by  7  PM.  These  provisions  are  designed 
to  allow  temporary  lodging  diuing  the 
times  it  would  be  reasonably  needed. 

Fisher  Houses  are  available  solely  for 
temporary  lodging.  The  proposed  rule 
provides  that  non-utilized  beds  and 
rooms  at  a  VA  health  care  facility  will 
be  made  available  if  not  barred  by  law 
and  if  the  Director  of  the  VA  health  care 
facility  determines  that  such  action 
would  not  have  a  negative  impact  on 
patient  care.  The  proposed  rule  also 
provides  that  temporary  lodging 
facilities,  such  as  hotels  or  motels,  will 
be  utilized  based  on  availability  of  local 
funding  as  determined  by  the  Director  of 
the  health  care  facility.  In  addition,  we 
propose  that  temporary  lodging  will  be 
provided  on  a  first-come  first-serve 
basis.  We  believe  that  these  provisions 
would  constitute  an  appropriate  use  of 
VA  facilities  and  establish  a  reasonable 
method  for  determining  priority. 

Except  for  certain  medically-related 
decisions  that  are  left  to  health  care 
personnel,  the  proposed  rule  provides 
that  decisions  concerning  temporary 
lodging  are  to  be  made  by  the  person 
responsible  for  coordinating  the 
temporary  lodging  program  at  the  VA 
health  care  facility  of  jurisdiction.  We 
believe  these  are  appropriate 
delegations  of  authority. 

VA  has  authority  under  38  U.S.C. 
1708  to  establish  charges  for  temporary 
lodging.  We  believe  that  if  we  were  to 
charge,  we  would  need  to  establish 
exemptions  for  those  who  lack  the 
means  to  pay  for  lodging 
accommodations.  Fiulher,  based  on  our 
experience,  we  believe  that  the  vast 
majority  of  veterans  who  seek  temporary 
lodging  fall  into  this  category.  Moreover, 
we  believe  that  administrative  costs  for 
determining  need  and  the  additional 
billing  costs  would  exceed  amoxmts  we 
could  reasonably  expect  to  collect  based 
on  any  reasonable  charge  amount. 
Accordingly,  the  proposed  rule  provides 
that  costs  for  temporary  lodging  shall  be 
borne  by  VA. 

Paperwork  Reduction  Act 

The  proposed  rule  at  §  60.4  contains 
collections  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  Accordingly,  under 
section  3507(d)  of  the  Act,  VA  has 
submitted  a  copy  of  this  rulemaking 
action  to  0MB  for  its  review  of  the 
collections  of  information. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  with 
copies  mailed  or  hand-delivered  to: 
Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW,  Room  1154,  Washington,  DC 
20420.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AL13." 

Title:  Application  for  temporary 
lodging. 

Summary  of  collection  of  information: 
The  proposed  rule  at  §  60.4  provides 
that  to  obtain  temporary  lodging,  a 
veteran  must  make  an  application  to  the 
person  responsible  for  coordinating  the 
temporary  lodging  program  at  the  VA 
health  care  facility  of  jiu-isdiction.  This 
may  be  done  by  letter,  electronic  means 
(including  telephone,  e-mail,  or 
facsimile),  or  in  person  at  the  VA  health 
care  facility  of  jurisdiction.  Under  the 
proposed  rule,  the  veteran  must  provide 
the  following  information: 

(a)  Veteran's  name; 

(b)  Begiiming  date  and  time  and 
duration  of  scheduled  care; 

(c)  TjTpe  of  scheduled  care; 

(d)  Name,  gender,  and  relationship  to 
the  veteran  of  person  accompanying 
veteran; 

(e)  Requested  dates  for  temporary 
lodging;  • 

(i)  Distance,  time,  and  means  of  travel 
from  the  veteran's  home  to  VA  health 
care  facility; 

(g)  Circimistances  that  may  affect  the 
time  of  travel  from  the  veteran's  home 
to  VA  health  care  facility;  and 

(h)  A  statement  that  the  veteran  is 
medically  stable  and  capable  of  self-care 
or  will  be  accompanied  by  a  caregiver 
able  to  provide  the  necessary  care. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 
to  determine  eligibility  for  temporary 
lodging. 

Description  of  likely  respondents: 
Veterans  seeking  temporary  lodging 
from  VA  for  themselves  or  others. 

Estimated  number  of  respondents  per 
year  250,000. 

Estimated  frequency  of  responses  per 
year  2. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  83,333  hoiirs. 

Estimated  annual  burden  per 
collection:  10  minutes. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 
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•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  rule. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditxu^ 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
adoption  of  the  proposed  rule  would  not 
have  an  effect  on  small  entities  other 
than  possibly  the  lodging  industry. 
However,  any  effect  would  be 
minuscule.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirement  of  sections  603  and  604. 


List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procediue,  Alcohol  abuse,  Alcoholism. 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health. 
Government  programs-veterans.  Health 
care.  Health  facilities.  Health 
professions,  Health  records.  Homeless. 
Medical  and  dental  schools.  Medical 
devices.  Medical  research,  Mental 
health  programs.  Nursing  home  care, 
Philippines.  Reporting  and 
recordkeeping  requirements. 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses.  Veterans. 

Approved:  February  21.  2002 
Anthony  I-  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  chapter  I  is  proposed 
to  be  amended  by  adding  a  new  part  60 
to  read  as  follows: 

PART  60— FISHER  HOUSES  AND 
OTHER  TEMPORARY  LODGING 


Sec. 

60.1 

Purpose. 

60.2 

Definitions. 

60.3 

Eligible  persons. 

60.4 

Application. 

60.5 

Travel. 

60.6 

Condition  of  veteran. 

60.7 

Duration  of  temporar\-  lodging. 

60.8 

Lodging  availabilitv. 

60.9 

Initial  decisionmaker. 

60.10 

Costs. 

Authority:  38  U.S.C.  501.  1708 

§60.1     Purpose. 

This  part  sets  forth  requirements 
regarding  the  use  of  Fisher  Houses  and 
other  temporary  lodging  by  veterans 
receiving  VA  medical  care  or  C&P 
examinations  and  a  family  member  or 
other  person  accompanying  the  veteran 
to  provide  the  equivalent  of  familial 
support. 
(Authority:  38  U.S.C.  501.  1708) 

§60.2    Definitions. 

For  the  purposes  of  this  part: 

C&P  examination  means  an 
examination  requested  by  VA's 
Compensation  and  Pension  Ser\'ice  to 
be  conducted  at  a  VA  health  care  facility 
for  the  purpose  of  evaluating  claims  by 
veterans. 

Temporary  lodging  means: 

(1)  Lodging  at  a  Fisher  House  which 
is  a  housing  facility  that  is  located  at  or 
near  a  VA  health  care  facility,  that  is 
available  for  residential  use  on  a 
temporary  basis  by  eligible  persons,  and 
that  was  constructed  by  and  donated  to 
VA  by  the  Zachary  and  Elizabeth  M. 
Fisher  Armed  Services  Foundation,  or 


(2)  Lodging  at  a  temporary  lodging 
facility  located  at  a  VA  health  care 
facility  (generally  referred  to  as  a 
"hoptel").  or  a  temporary  non-VA 
lodging  facility,  such  as  a  hotel  or  motel, 
provided  by  a  VA  health  care  facility. 

VA  means  the  Department  of  Veterans 
Affairs. 
(Authority:  38  U.S.C.  501.  1708) 

§60.3    Eligible  persons. 

The  following  are  eligible  to  stay  in 
temporary'  lodging  ."subject  to  the 
conditions  of  this  part: 

(a)  A  veteran  with  an  appointment  at 
a  VA  health  care  facility  for  the  purpose 
of  receiving  health  care  or  a  C&P 
examination,  and 

(b)  A  member  of  the  family  of  such 
veteran  or  another  person  who 
accompanies  such  veteran  to  provide 
the  equivalent  of  familial  support. 
(Authoritv:  38  U.S.C  501.  1708) 

§60.4    Application. 

To  obtain  temporar\'  lodging  under 
this  part,  a  veteran  must  make  an 
application  to  the  person  responsible  for 
coordinating  the  temporary  lodging 
program  at  the  V'A  health  care  facility  of 
jurisdiction.  This  may  be  done  by  letter, 
electronic  means  (including  telephone, 
e-mail,  or  facsimile),  or  in  person  at  the 
VA  health  care  facility  of  jurisdiction. 
The  veteran  shall  provide  the  following 
information: 

(a)  Veteran's  name; 

(b)  Beginning  date  and  time  and 
duration  of  scheduled  care; 

(c)  Type  of  scheduled  care; 

(d)  Name,  gender,  and  relationship  to 
the  veteran  of  person  accompanying 
veteran; 

(e)  Requested  dates  for  temporary- 
lodging; 

(f)  Distance,  time,  and  means  of  travel 
from  the  veteran's  home  to  VA  health 
care  facility; 

(g)  Circumstances  that  may  affect  the 
time  of  travel  from  the  veteran's  home 
to  VA  health  care  facility;  and 

(h)  A  statement  that  the  veteran  is 
medically  stable  and  capable  of  self-care 
or  will  be  accompanied  by  a  caregiver 
able  to  provide  the  necessary'  care 
(Authority:  38  U.S.C.  501,  1708) 

§  60.5    Travel. 

As  a  condition  for  receiving 
temporary  lodging  under  this  part,  a 
veteran  must  be  required  to  travel  either 
50  or  more  miles  or  at  least  two  hours 
from  his  or  her  home  to  the  \'A  health 
care  facility,  except  that  the  facility 
director  at  the  VA  health  care  facility  of 
jurisdiction  may  make  an  exception  to 
distance  or  time  provisions  based  on 
exceptional  circumstances,  such  as 
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condition  of  the  veteran,  inclement 
weather,  road  conditions,  or  the  mode  of 
transportation  used  by  the  veteran. 

(Authority:  38  U.S.C.  501,  1708) 

§60.6    Condition  of  veteran. 

As  a  condition  for  receiving 
temporary  lodging  under  this  part,  the 
veteran  must  be  medically  stable  and 
must  be  capable  of  self-care  or  be 
accompanied  by  a  caregiver  able  to 
provide  the  necessary  care.  Questions 
regarding  these  issues  will  be  resolved 
by  an  appropriate  health  care  provider 
at  the  VA  health  care  facility  of 
jurisdiction. 
(Authority:  38  U.S.C.  501. 1708) 

§  60.7    Duration  of  temporary  lodging. 

Temporary  lodging  may  be  furnished 
to  eligible  persons  in  connection  with 
care  or  C&P  examinations  provided  at  a 
VA  health  care  facility.  When  a  veteran 
is  undergoing  extensive  treatment  or 
procedures,  such  as  an  organ  transplant 
or  chemotherapy,  eligible  persons  may 
be  furnished  temporary  lodging  for  the 
duration  of  the  episode  of  care  subject 
to  limitations  described  in  this  section. 
Temporary  lodging  may  be  available  the 
night  before  the  day  of  the  scheduled 
care,  if  the  veteran  leaving  home  by  8:00 
AM,  would  be  unable  to  arrive  at  the 
health  care  facility  by  the  time  of  the 
scheduled  care.  Temporary  lodging  may 
be  available  the  night  of  the  scheduled 
care  if,  after  the  completion  of  the  care, 
the  veteran  would  be  unable  to  return 
home  by  7:00  PM. 
(Authority:  38  U.S.C.  501,  1708) 

§60.8    Lodging  availabiiity. 

Fisher  Houses  are  available  solely  for 
temporary  lodging  under  this  part.  Non- 
utilized  beds  and  rooms  at  a  VA  health 
care  facility  will  be  made  available  if 
not  barred  by  law  and  if  the  Director  of 
the  VA  health  care  facility  determines 
that  such  action  would  not  have  a 
negative  impact  on  patient  care. 
Temporary  lodging  facilities,  such  as 
hotels  or  motels,  will  be  utilized  based 
on  availability  of  local  funding  as 
determined  by  the  Director  of  the  health 
care  facility  of  jurisdiction.  Temporary^ 
lodging  will  be  provided  on  a  first-come 
first-serve  basis. 
(Authority:  38  U.S.C.  501.  1708) 

§60.9    Decisionmaker. 

Except  as  otherwise  provided  in  this 
part,  the  person  responsible  for 
coordinating  the  temporary  lodging 
program  at  the  VA  health  care  facility  of 
jurisdiction  is  responsible  for  making 
decisions  under  this  part. 
(Authority:  38  U.S.C.  501,  1708) 


§60.10    Costs. 

Costs  for  temporary  lodging  under 
this  part  shall  be  borne  by  VA. 
(Authority:  38  U.S.C.  501,  1708) 
[FR  Doc.  02-10597  Filed  4-29-02:  8:45  am] 
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40  CFR  Part  81 

[FRL-7203-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignatlon  of 
Particulate  Matter  Unclasslflabte 
Areas;  Redesignatlon  of  Hydrographic 
Area  61  for  Particulate  Matter,  Sulfur 
Dioxide,  and  Nitrogen  Dioxide;  State  of 
Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  In  this  document,  EPA  is 
proposing  to  approve  requests  from  the 
State  of  Nevada,  pursuant  to  section 
107(d)  of  the  Clean  Air  Act  (Act),  to 
redesignate  the  current  single 
unclassifiable  area  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PMio)  into  numerous  individual  areas 
to  be  consistent  with  the  area 
definitions  for  other  pollutants.  EPA  is 
also  proposing  to  approve  a  state- 
requested  subdivision  of  one  of  those 
individual  areas,  referred  to  as 
hydrographic  area  61  (Boulder  Flat), 
into  two  areas.  EPA's  approval  of  these 
requests  would  establish  hydrographic 
areas  as  the  section  107(d)  unclassifiable 
areas  for  PMio  and  would  replace 
hydrographic  area  61  with  two  new 
section  107(d)  areas  for  PMio.  sulfur 
dioxide  (SO2),  and  nitrogen  dioxide 
(NO:):  Upper  area  61  and  lower  area  61. 
In  this  action,  EPA  is  also  proposing  to 
delete  certain  total  suspended 
particulate  (TSP)  area  designations  that 
are  no  longer  necessary.  EPA  believes 
that  the  State's  requests  comply  with  the 
federal  standards  for  approval  of  section 
107(d)  redesignations  and  that 
approving  the  State's  request  is 
appropriate. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  30, 
2002. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios.  Chief,  Permits  Office.  Air  Division 
(AIR-3),  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
You  can  inspect  copies  of  the  State's 
submittal,  and  other  supporting 


documentation  relevant  to  this  action, 
during  normal  business  hours  at  Air 
Division,  EPA  Region  9.  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
You  may  also  see  copies  of  the  State's 
submittal  at  the  Nevada  Division  of 
Environmental  Protection.  333  W.  Nye 
Lane,  Room  138,  Carson  City.  Nevada 
89706. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Albright.  EPA  Region  9.  Air 
Division.  Permits  Office  (AIR-3),  at 
(415) 972-3971  or 
albright.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  Evaluation  of  State's  Request  To 
Redesignate  PMio  Unclassifiable  Area 

II.  Removing  Unnecessary  TSP  Area 
Designations  from  Part  81 

III.  Proposed  Redesignatlon  of  Hydrographic 
Area  61 

IV.  Proposed  Action 

V.  Request  for  Public  Comment 

VI.  Administrative  Requirements 

I.  Evaluation  of  State's  Request  To 
Redesignate  PMjo  Unclassifiable  Area    . 

Section  107(d)(1)  of  the  1977 
Amendments  to  the  Act  required  each 
State  to  submit  to  the  Administrator  a 
list  identifying  those  areas  which  (1)  do 
not  meet  a  national  ambient  air  quality 
standard  (NAAQS)  (honattainment 
areas),  (2)  cannot  be  classified  on  the 
basis  of  available  ambient  data 
(unclassifiable  areas),  and  (3)  have 
ambient  air  quality  levels  better  than  the 
NAAQS  (attainment  areas).  In  1978,  we 
published  the  original  list  of  all  area 
designations  pursuant  to  section 
107(d)(2)  (commonly  referred  to  as 
"section  107  areas"),  including  those 
designations  for  TSP.  See  43  FR  8962 
(March  3. 1978).  EPA's  designations  of 
nonattainment.  attainment,  and 
unclassifiable  areas  in  the  State  of 
Nevada  are  codified  at  40  CFR  81.329. 
The  designations  for  Nevada  have  been 
the  subject  of  a  recent  technical 
correction  by  EPA.  See  67  FR  12474 
(March  19,  2002).  This  recent  EPA 
action  clarified  that  the  TSP  (as  well  as 
the  NO  2  and  SO2)  designations  in  the 
State  of  Nevada  are  based  on 
hydrographic  areas '  as  delineated  by 


'  The  State  of  Nevada  is  divided  into  14  distinct 
hydrologic  units  called  hydrographic  regions.  The 
hydrographic  regions  (or  waterbasins  or 
watersheds)  have  been  further  disaggregated  into 
256  hydrographic  areas  and  sub-areas.  The 
hydrographic  areas  and  sub-areas,  which  Nevada 
also  uses  to  define  their  air  quality  management 
areas,  typically  comprise  a  valley,  a  portion  of  a 
valley,  or  a  terminal  basin.  For  simphcity.  in  this 
notice  we  use  the  term  "hydrographic  areas"  to 
refer  to  both  the  hydrographic  areas  and  the  sub- 
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the  Nevada  Division  of  Water  Resources 
in  1971  with  one  exception:  the  split  of 
the  Carson  Desert  hydrographic  area 
(101)  into  two  areas:  A  smaller  Carson 
Desert  (101)  and  Packard  Vallev  (lOlA). 
See  45  FR  46807  (July  11,  1980").  The 
total  number  of  TSP  section  107  areas  in 
the  State  of  Nevada  is  255. 

EPA  revised  the  primary  and 
secondarv  NAAQS  for  particulate  matter 
on  July  i,  1987  (52  FR  24634), 
eliminating  TSP  as  the  indicator  for  the 
NAAQS  and  replacing  it  with  the  PMio 
indicator.  However,  we  did  not  establish 
PMio  area  designations  at  the  time  we 
established  PMm  as  the  new  indicator 
for  the  particulate  matter  NAAQS. 
Instead,  Congress  established  a  process 
for  PMio  area  designations  in  the  Clean 
Air  Act  Amendments  of  1990.  In  1991, 
pursuant  to  the  1990  Amendments,  the 
State  of  Nevada  submitted  their 
recommendations  concerning 
nonattainment  areas  for  PMio.  Dated 
March  15, 1991,  the  State's  letter 
containing  their  recommendations  did 
not  refer  to  PMio  attainment  or 
unclassifiable  areas,  instead  focusing 
solely  on  the  identification  of 
nonattainment  areas.  Later  in  1991, 
based  on  the  State's  recommendations, 
we  revised  the  nonattainment  areas 
under  section  107(d)  for  PMm,  but  we 
did  not  identify  attairunent  or 
unclassifiable  areas  for  PMm  at  that 
time.  See  56  FR  56694  (November  6, 
1991).  In  1992,  we  recognized  that  we 
had  neglected  to  identify  attainment  or 
unclassifiable  areas  for  PMio  in  our  1991 
rule  and  thus  added  the  designation 
"unclassifiable"  for  the  areas  not 
otherwise  designated  nonattaimnent  for 
PMio,  using  the  term  "rest  of  state."  See 
57  FR  56762  (November  30,  1992).  In 
this  context,  the  use  of  the  term  "rest  of 
state"  in  the  PMio  table  in  40  CFR 
81.329  was  only  identifying  the  portion 
of  the  State  that  EPA  had  not  designated 
nonattainment  for  PMu).  However,  as 
EPA  clarified  in  our  recent  action  cited 
above,  the  designation  "rest  of  state"  in 
the  PMio  table  refers  to  previously 
designated  hydrographic  areas  for  the 
purposes  of  the  PSD  program.  See  67  FR 
12474  (March  19,  2002). 

Pursuant  to  the  redesignation 
procedures  of  section  107(d)(3)  of  the 
Act,  States  may  request  EPA's  approval 
of  area  redesignations  (including 
boundary  changes  to  existing  areas),  and 
on  April  16,  2002,  the  State  of  Nevada 
submitted  a  request  to  EPA  to 
redesignate  the  existing  PMio  section 
107  unclassifiable  area  by  establishing 
hydrographic  areas  within  the  State  as 
the  PMio  imclassifiable  areas. 

The  State  of  Nevada's  request  to 
establish  the  hydrographic  areas  as 
section  107  unclassifiable  areas  for  PMio 


is  supported  by  the  fact  that  the  State 
has  a  long  history,  dating  to  the  1970s, 
of  relying  upon  the  hydrographic  areas 
as  air  quality  management  areas.  EPA 
approved  the  use  of  hydrographic  areas 
as  section  107  areas  in  1978  (see  43  FR 
8962,  March  3,  1978).  In  fact,  the 
hydrographic  area-based  approach  has 
been  used  by  the  State  since  1978  to 
manage  particulate  matter  (and  other 
criteria  pollutant)  emissions,  and  it 
remains  the  basis  on  which  they 
implement  their  federally  delegated  PSD 
program  for  all  pollutants.  Thus,  the 
effect  of  finalizing  today's  proposal  to 
approve  the  State's  request  to  establish 
the  hydrographic  areas  as  the  section 
107  imclassifiable  areas  for  PMio  would 
be  to  synchronize  the  classification  of 
designated  PMio  section  107  areas  with 
the  current  and  longstanding  approach 
the  State  has  used  to  manage  its  air 
quality. 

In  siunmary,  we  are  proposing  to 
approve  the  State's  request  to  establish 
the  statewide  hydrographic  areas 
(previously  established  for  TSP)  as  the 
PMio  unclassifiable  areas  under  section 
107(d)  of  the  Act. 2  Our  proposed  action 
would  replace  the  single  unclassifiable 
area  designated  for  Nevada  for  PMio 
with  253  unclassifiable  areas.  These 
areas  would  be  defined  as  the 
hydrographic  areas  delineated  by  the 
Nevada  Division  of  Water  Resources  in 
1971,  as  adjusted  in  1980  to  recognize 
an  additional  hydrographic  area  (lOlA) 
referred  to  as  Packard  Valley.  Together 
with  the  two  PMio  nonattainment  areas 
in  Nevada  (Las  Vegas  and  Reno 
plaiming  areas),  the  total  number  of 
PMio  section  107  areas  would  become 
255;  these  are  the  same  255  section  107 
areas  currently  designated  for  TSP. 

n.  Removing  Unnecessary  TSP  Area 
Designations  from  Part  81 

The  PSD  provisions  of  part  C  (of  title 
I)  of  the  Act  apply  in  all  section  107 
areas  that  are  designated  attainment  or 
unclassifiable  (40  CFR  52.21(i)(3)). 
Under  the  PSD  program,  the  air  quality 
in  an  attairunent  or  unclassifiable  area  is 
not  allowed  to  deteriorate  beyond 
prescribed  maximum  allowable 


2  It  is  important  to  note  that  hydrographic  areas 
are  already  established  as  the  PSD  baseline  areas  for 
PMio  (and  other  pollutants),  so  finalization  of 
today's  proposal  will  not  effect  any  change  in  how 
the  Slate  manages  their  federally  delegated  PSD 
program.  For  example,  pursuant  to  40  CFR 
52.21(b)(14)(iv),  minor  source  baseline  dates 
originally  established  for  the  TSP  increments  would 
not  be  rescinded  by  finalization  of  this  proposed 
action  and  would  remain  in  effect  and  continue  to 
apply  for  purposes  of  determining  the  amount  of 
available  PMi«  increment.  For  further  explanation 
see  67  FR  12474  (March  19.  2002).  which  includes 
a  detailed  explanation  of  EPA's  prior  approval  of 
the  use  of  hydrographic  areas  for  PSD  baseline 
purposes. 


increases  in  pollutant  concentrations 
(i.e..  increments).  As  discussed  above. 
EPA  revised  the  primary-  and  secondary 
NAAQS  for  particulate  matter  on  July  1. 
1987  (52  FR  24634).  eliminating  TSP  as 
the  indicator  for  the  NA^^QS  and 
replacing  it  with  the  PMi,,  indicator. 
However,  EPA  did  not  revise  40  CFR 
part  81  at  that  time  to  delete  the  areas 
designated  as  attainment  or 
unclassifiable  for  TSP  because  the 
Agency  had  not  yet  promulgated 
increments  for  PMu,.  In  1990.  Congress 
provided  (in  section  107(d)(4)(B)  of  the 
amended  Act)  that  the  designations  for 
TSP  existing  immediately  prior  to  the 
enactment  date  of  the  amendments 
(November  15,  1990)  would  remain  in 
effect  until  EPA  determined  that  the 
designations  were  no  longer  necessary 
for  implementing  the  maximum 
allowable  increases  in  concentrations  of 
particulate  matter  pursuant  to  section 
163(b)  of  the  amended  Act. 

In  1993.  EPA  promulgated  the  PMio 
increments  and  revised  the  PSD 
regulations  accordingly.  See  58  FR 
31622  (June  3,  1993).  In  our  1993  PSD 
rule,  we  indicated  that  the  replacement 
of  the  TSP  increments  with  PMk, 
increments  (which  operate 
independently  from  the  section  107  area 
designations  for  TSP)  negates  the  need 
for  the  TSP  attainment  or  unclassifiable 
area  designations  to  be  retained.  We  also 
indicated  that  we  would  delete  such 
TSP  designations  in  40  CFR  part  81 
upon  the  occurrence  of  one  of  the 
following  events;  EPA's  approval  of  a 
State's  revised  PSD  program  contaming 
the  PMio  increments:  EPAs 
promulgation  of  the  PMk,  increments 
into  a  State's  SIP  where  the  State 
chooses  not  to  adopt  the  increments  on 
their  own:  or  EPA's  approval  of  a  State's 
request  for  delegation  of  PSD 
responsibility  under  40  CFR  52.21(u). 
See  58  FR  31622.  31635  dune  3.  1993). 
In  some  instances,  where  a  State's 
request  for  delegation  of  PSD 
responsibility  (and  EPA's  approval  of 
that  request)  occurred  prior  to  our  1993 
PSD  rule,  the  §  52.21  delegation 
automatically  extended  to  subsequent 
revisions  to  the  PSD  regulations  (such  as 
implementation  of  the  PMu,  increment). 
Our  1993  PSD  rule  became  effective  on 
June  3,  1994. 

For  PSD  implementation  and 
enforcement  purposes,  the  State  of 
Nevada  is  divided  into  three 
jurisdictions:  the  Nevada  Department  of 
Conservation  and  Natural  Resources 
(DCNR).  Washoe  County  District  Health 
Department  (WCDHD),  and  the  Clark 
County  Department  of  Air  Quality 
Management  (CCDAQM).  EPA  has 
delegated  authority  under  40  CFR 
52.21  (u)  to  implement  and  enforce  the 
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federal  PSD  program  to  DCNR  for  those 
PSD  major  sources  or  major 
modifications  locating  in  or 
constructing  in  its  jurisdiction,  which 
includes  the  entire  State  with  the 
exception  of  Washoe  and  Clark 
coimties.  This  delegation  agreement 
covers  any  revisions  that  EPA  makes  to 
the  PSD  regulations.  See  48  FR  28269 
(June  21, 1983),  as  amended  at  54  FR 
22888  (May  30,  1989).  With  certain 
exceptions  not  relevant  here,  EPA  did 
the  same  for  the  WCDHD,  pursuant  to 
an  agreement  effective  May  9, 1985. 

As  noted  above,  for  delegated  PSD 
programs,  such  as  those  administered  by 
DCNR  and  WCDHD,  the  listing  of 
designated  TSP  attaiiunent  or 
unclassifiable  areas  became  unnecessary 
on  the  effective  date  of  our  1993  PSD 
rule  (i.e.,  June  3, 1994)  because,  from 
that  date  onward,  the  PMio  increments 
and  baseline  areas  replaced  the  TSP 
increments  and  baseline  areas  for  the 
purposes  of  the  federal  PSD  program. 
Therefore,  if  EPA  finalizes  today's 
proposal,  we  will  eliminate  the  listing  of 
designated  TSP  attainment  or 
unclassifiable  areas  in  Nevada,  except 
for  the  designations  in  Clark  County.  In 
contrast  to  NDEP  and  WCDHD, 
CCDAQM  administers  an  EPA-approved 
PSD  program  (rather  than  administering 
a  delegated  federal  PSD  program)  for 
PSD  soiux:es  in  Clark  County  (see  47  FR 
26620  (June  21,  1982)).  We  will  delete 
the  appropriate  TSP  designations  for 
Clark  County  when  we  approve 
revisions  to  their  PSD  program  that 
include  the  PMm  increments. 

In  summary,  we  are  proposing  to 
update  the  TSP  table  in  40  CFR  part  81 
for  Nevada  to  delete  those  designations 
that  are  no  longer  necessary. 
Specifically,  we  are  proposing  to  delete 
the  TSP  attainment  and  unclassifiable 
area  designations  statewide,  except  for 
those  in  Clark  County. 

m.  Proposed  Redesignation  of 
Hydrographic  Area  61 

A.  Nevada's  Submittal 

In  a  letter  dated  November  6,  2001, 
the  State  of  Nevada  requested  EPA's 
approval  of  a  redesignation  of  the 
boimdary  of  hydrographic  area  61  to 
create  two  new  PSD  baseline  areas  for 
PMui,  NO:,  and  SO:.  The  State's 
redesignation  request  was  made 
pursuant  to  section  107(d)(3)(D)  of  the 
Act,  which  states:  "the  Governor  of  any 
State  may.  on  the  Governor's  own 
motion,  submit  to  the  Administrator  a 
revised  designation  of  any  area  or 
portion  thereof  within  the  State." 

The  State's  redesignation  submittal 
included  substantial  documentation 
supporting  their  request.  They  provided 


detailed  maps  showing  the  proposed 
subdivision  of  hydrographic  area  61  into 
upper  area  61  (156  square  miles)  and 
lower  area  61  (390  square  miles).  The 
maps  include  such  features  as  the  area's 
topography,  major  roads,  railroads, 
major  and  minor  sources  in  the  area  and 
in  nearby  areas,  and  the  location  of 
larbidge  Wilderness  Area  (the  only  Class 
I  area  in  the  State).  The  State  also 
provided  a  detailed  legal  description  of 
the  proposed  new  baselines  areas,  data 
regarding  emissions  from  all  stationary 
sources  in  the  hydrographic  area  and 
major  sources  in  nearby  areas, 
population  characteristics  and  census 
data  for  the  area,  descriptions  of  the 
principal  land  uses,  and  results  of 
ambient  air  quality  modeling  and 
monitoring,  in  hydrographic  area  61 
specifically,  and  in  the  larger  regional 
area.  Finally,  the  submittal  included  the 
State's  perspective  on  how  EPA's 
approval  of  the  redesignation  request 
would  promote  Nevada's  air  quality 
management. 

B.  EPA 's  Criteria  for  Evaluating  State 
Requests  for  PSD  Baseline  Area 
Redesignations 

Section  107(d)(3)(D)  of  the  Act 
provides  that,  "within  18  months  of 
receipt  of  a  complete  State  redesignation 
submittal,  the  Administrator  shall 
approve  or  deny  such  redesignation." 
Section  107(d)(3)  does  not  provide 
specific  direction  to  EPA  for  evaluating 
redesignation  requests  that  involve 
subdivision  of  existing  attainment  or 
unclassifiable  areas,  in  contrast  to 
requests  that  involve  a  change  in  the 
designation  of  a  given  area.  e.g..  from 
nonattainment  to  attainment  (see 
section  107(d)(3)(E))  or  from 
nonattainment  to  unclassifiable  (see 
section  107(d)(3)(F)).  However,  section 
107(d)(3)(A)  of  the  Act,  which  describes 
EPA  initiation  of  an  area  redesignation, 
indicates  that  redesignations  may  be 
initiated  "on  the  basis  of  air  quality 
data,  planning  and  control 
considerations,  or  any  other  air-quality 
related  considerations  the  Administrator 
deems  appropriate."  EPA  believes  it  is 
reasonable  to  conclude  that  these 
considerations,  provided  in  the  Act  as 
an  appropriate  basis  for  EPA-initiated 
redesignations.  also  provide  some  basis 
for  EPA's  evaluation  of  state-initiated 
redesignation  requests. 

In  addition  to  the  general  statutory 
language  of  section  107.  EPA's  rules  also 
guide  evaluation  of  a  proposed 
subdivision  of  existing  PSD  baseline 
areas,  imposing  some  minimal  limits  on 
the  establishment  of  new  baseline  areas. 
These  limits  include  a  prohibition  on 
the  creation  of  new  baseline  areas  if:  (1) 
A  PSD  source  has  located  in,  or 


significantly  impacted  on  the  clean  area 
being  considered  for  redesignation;  or 
(2)  the  newly  created  areas  either 
intersect  the  area  of  impact  of  any  major 
PSD  source  or  have  a  boundary  that  is 
smaller  than  such  impact  area.  EPA's 
rules  ciurently  define  "area  of  impact" 
as  the  1  ^g/m3  annual  average  ambient 
level  isopleth  around  the  major  PSD 
source.  See  40  CFR  52.21(b)(15)  and  45 
FR  52716  (August  7.  1980). 

Historically,  EPA  has  relied  almost 
exclusively  on  the  regulatory  criteria  in 
part  52  as  the  basis  for  evaluating  state- 
initiated  requests  for  PSD  baseline  area 
redesignations.  See,  for  example.  60  FR 
47297  (September  12, 1995)  and  58  FR 
50275  (September  27, 1993)  (EPA's 
approvals  of  redesignation  requests 
made  by  the  States  of  Wyoming  and 
Minnesota,  respectively).  However, 
Federal  Land  Managers  and  EPA  have 
recently  become  concerned  about  the 
existing  regulatory  criteria  for 
redesignation  of  PSD  baseline  areas.  As 
a  result  of  these  concerns,  EPA  is 
currently  evaluating  the  existing 
regulatory  and  policy  fi'amework  for 
PSD  baseline  area  redesignations  to 
ensure  that  it  continues  to  adequately 
prevent  significant  deterioration  of  air 
quality  in  attainment  and  unclassifiable 
areas.  Until  EPA  has  completed  its 
evaluation,  the  Agency  will  continue  to 
evaluate  requests  based  on  the  currently 
applicable  federal  requirements  and 
policies.  Thus,  EPA  is  evaluating 
Nevada's  request  based  on  the 
statutorily  derived  "appropriate  air 
quality-related  considerations"  and  the 
regulatory  criteria  for  PSD  baseline 
redesignations  in  40  CFR  part  52. 

C.  Evaluation  of  Nevada's  Request  to 
Redesignate  Area  61 

EPA  has  evaluated  the  State's  request 
to  divide  hydrographic  area  61  and 
determined  that  the  request  adequately 
complies  with  the  currently  applicable 
federal  requirements  and  policies  for 
PSD  baseline  area  redesignations. 

As  described  above,  EPA's  part  52 
regulations  prohibit  the  creation  of  new 
baseline  areas  if  a  PSD  source  has 
located  in,  or  significantly  impacted  on 
the  clean  area  being  considered  for 
redesignation,  or  if  the  newly  created 
areas  either  intersect  the  area  of  impact 
of  any  major  PSD  source  or  have  a 
boundary  that  is  smaller  than  such 
impact  area.  Nevada's  redesignation 
submittal  indicates  that  hydrographic 
area  61  does  not  presently  contain  any 
major  PSD  sources  ^  and  that  no  major 


3  There  is  one  major  source  located  in 
Hydrographic  area  61  (Barrick  Goldstrike  Mines, 
Inc.);  however,  the  source  has  not  been  subject  to 
PSD  review. 
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PSD  sources  are  significantly  impacting 
hydrographic  cirea  61.  Thus,  no  PSD 
source  has  located  in,  or  is  significantly 
impacting  the  clean  area  being 
considered  for  redesignation 
(hydrographic  area  61),  and  the  newly 
created  baseline  areas  (upper  and  lower 
area  61)  do  not  intersect  the  area  of 
impact  of  any  major  PSD  source  nor  do 
they  have  boundaries  that  are  smaller 
than  such  impact  area.  EPA  therefore 
concludes  that  the  proposed  new 
baseline  areas  comply  with  our 
regulatory  criteria  for  the  redesignation 
of  PSD  baseline  areas. 

In  addition.  EPA  believes  that 
consideration  of  whether  the  proposed 
PSD  baseline  area  redesignation  will 
interfere  with  the  State's  ability  to 
effectively  manage  air  quality 
constitutes  an  appropriate  "air  quality- 
related  consideration"  in  evaluating  the 
State's  request.  In  this  case,  the  State 
believes  that  the  redesignation  will 
promote  their  air  quality  management 
objectives  by  conforming  their 
management  of  hydrographic  area  61  to 
the  distinct  geographic,  meteorologic, 
and  land  use  characteristics  of  the  upper 
and  lower  areas. 

Since  EPA's  policy  has  long  been  to 
provide  States  a  fair  degree  of  autonomy 
to  balance  air  quality  management  with 
economic  planning,  our  concern  in 
evaluating  this  request  is  not  necessarily 
to  ensure  that  the  redesignation  will 
improve  air  quality  management,  but  to 
ensure  that  it  both  complies  with 
regulatory  standards  and  does  not 
interfere  with  the  State's  management  of 
air  quality." 

Our  evaluation  of  Nevada's  request 
indicates  that  approving  the  subdivision 
of  hydrographic  area  61  is  not  likely  to 
interfere  with  the  State's  management  of 
air  quality  in  the  affected  area.  Since  the 
minor  source  baseline  date  has  not  been 
triggered  in  hydrographic  area  61, 
approving  the  subdivision  would  not 
untrigger  the  baseline  area  and,  in 
general,  EPA  believes  that  it  would  not 
likely  result  in  the  types  of  adverse 
effects  described  in  footnote  4.  For 
example,  since  there  would  not  be  an 
untriggering  of  the  baseline  area,  there 
is  no  elimination  of  already  consumed 
increment  and  no  consumed  increment 
would  be  added  to  the  baseline  for  the 


■*  Some  examples  of  the  types  of  redesignations 
that  might  interfere  with  effective  air  quality 
management  are  those  that  would  have  the  effect  of 
untriggering  a  minor  source  baseline  date  in  an  area 
affecting  a  Class  I  area  or  in  an  area  where  a 
substantial  portion  of  the  available  increment  has 
been  consumed,  redesignations  that  serve  to  carve 
out  small  "postage  stamp"  areas  encompassing  only 
the  significant  impact  area  around  a  major  PSD 
source,  or  large-scale  redesignations  creating 
numerous  small  baseline  areas  with  little  or  no 
basis  in  effective  management  of  air  quality. 


area.  That  is,  the  amount  of  pollution 
allowed  in  hydrographic  area  61  would 
not  change  as  a  result  of  EPA's  approval 
of  Nevada's  request.  In  addition,  the 
area  proposed  for  redesignation  is  not 
located  in  close  proximity  to  Jarbidge 
Wilderness  Area  (the  only  Class  I  area 
in  Nevada),  and  approval  of  the 
redesignation  request  is  not  expected  to 
have  any  impact  on  air  quality  related 
values  (AQRVs)  at  Jarbidge  or  any  other 
Class  I  area. 

IV.  Proposed  Action 

After  considering  all  of  the  factors 
described  in  the  above  sections.  EPA  is 
proposing  to  approve  the  State  of 
Nevada's  request  to  redesignate  the 
current  single  section  107  unclassifiable 
area  for  PM:o  into  253  individual  areas 
to  correspond  with  those  areas 
originally  designated  for  TSP  and  is  also 
proposing  to  remove  the  section  107 
TSP  designations  that  are  no  longer 
necessary.  Finally,  EPA  is  proposing  to 
approve  the  State's  request  to 
redesignate  hydrographic  area  61  by 
dividing  the  basin  into  two  section  107 
areas:  upper  area  61  and  lower  area  61 . 

V.  Request  for  Public  Comment 

We  are  soliciting  public  comment  on 
all  aspects  of  this  proposal.  These 
comments  will  be  considered  before 
taking  final  action.  To  comment  on 
today's  proposal,  you  should  submit 
comments  by  mail  (in  triplicate  if 
possible)  as  described  in  the  ADDRESSES 
section  listed  in  the  front  of  this 
document.  EPA  will  consider  any 
written  comments  received  by  May  30, 
2002. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulator}' 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  would  redesignate  areas  for  air 
quality  planning  purposes  and  would 
not  impose  additional  requirements. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator}'  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this 
proposed  rule  does  not  impose  any 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 


described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  E.xecutive  Order  13175 
(65  FR  67249.' November  9.  2000)  This 
proposed  rule  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  proposed  rule 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  '  (62  FR  19885.  April  23.  1997).  " 
because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  Februar.-  7.  1996).  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessar\'  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  This 
proposed  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Papenvork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  April  19.2002. 
Laura  Yoshii. 

Acting  Regional  Administrator.  Region  9. 
|FR  Doc  02-10628  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatration 

49  CFR  Part  512 

[Oock«t  No.  NHTSA-02-12150] 

RIN2127-AI20 

Confidential  Business  Information 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  regulation  on  Confidential 
Business  Information.  This  proposal  is 
designed  primarily  to  simplify  and 
improve  the  clarity  of  the  regulation  and 
to  update  specific  sections  to  reflect 
ciarrent  case  law  and  legislative  action. 
The  proposal  is  intended  to  ensure  the 
efficient  processing  of  requests  for 
confidential  treatment  and  the  proper 
protection  for  sensitive  business 
information  received  by  NHTSA. 
DATES:  Comments  must  be  received  on 
or  before  July  1.2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  above  and  be 
submitted  to:  Docket  Management 
Facility.  400  Seventh  Street.  SW..  Nassif 
Building,  Room  PL-401.  Washington. 
DC  20590.  Alternatively,  you  may 
submit  yoiu'  comments  electronically  by 
logging  onto  the  Docket  Management 
System  (DMS)  Web  site  at  http:// 
dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  view 
instructions  for  filing  your  comments 
electronically.  Regardless  of  how  you 
submit  your  comments,  you  should 
mention  the  docket  number  of  this 
document. 

You  may  call  the  Docket  at  202-366- 
9324.  Docket  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  L.  Coleman.  Assistant  Chief 
Counsel  for  General  Law.  Office  of  the 
Chief  Counsel.  NCC-30.  National 
Highway  Traffic  Safety  Administration. 
400  7th  Street  SW..  Room  5219. 
Washington.  DC  20590.  phone:  (202) 
366-1834. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
first  published  49  CFR  part  512. 
Confidential  Business  Information  (Part 
512).  as  a  final  rule  on  January  8.  1981 
(46  FR  2049).  In  response  to  a  petition 
for  reconsideration,  the  agency  made  a 
minor  change  to  the  published  rule,  and 
republished  it  on  June  7. 1982  (47  FR 
24587).  On  November  28.  1989.  NHTSA 
revised  Part  512  (54  FR  48892)  to 
incorporate  statutory  and  case  law 


changes,  to  provide  procedural 
clarifications  and  to  amend  Appendix 
B — Class  Determinations.  The  regulation 
has  not  been  amended  since  that  time. 
NHTSA  believes  that  the  procedures 
for  submitting  confidential  business 
information  generally  have  worked  well 
since  the  1989  revision.  However,  new 
developments  in  the  law  as  well  as 
practical  experience  have  made  certain 
modifications  necessary.  These 
proposed  modifications  are  described 

below. 

Other  changes  are  being  proposed  to 
make  the  regulation  clearer  and  easier  to 
follow,  particularly  for  organizations  or 
individuals  who  do  not  submit 
materials  to  the  agency  on  a  regular  or 
frequent  basis.  In  particular,  we  are 
proposing  to  reorganize  the  provisions 
of  Part  512  and  to  use  a  question  and 
answer  format,  designed  to  guide  the 
reader  through  the  procedural  steps  of 
Part  512.  Under  the  proposal,  Part  512 
would  be  reorganized  into  five  (5) 
general  subparts,  entitled:  General 
Provisions:  Submission  Requirements; 
Additional  Requirements;  Agency 
Determination;  and  Agency  Treatment 
of  Information  Claimed  to  be 
Confidential.  Each  subpart  then  would 
contain  separate  subheadings,  most  of 
which  are  presented  in  a  question  and 
answer  format  that  is  designed  to  guide 
the  reader  through  all  applicable 
requirements  in  that  subpart. 

While  the  proposal  constitutes  a 
significant  change  in  the  presentation 
and  style  of  Part  512,  it  will  not  alter 
most  of  the  substantive  requirements 
contained  in  the  regulation.  The 
substantive  changes  that  are  being 
proposed  are  noted  and  explained 
below. 

Subpart  A — General  Provisions 

Subpart  A  would  contain  the  general 
provisions  that  define  the  purpose, 
scope,  and  applicability  of  the 
regulation,  which  we  use  to  consider 
claims  that  information  is  entitled  to 
confidential  treatment.  This  subpart  also 
would  include  the  definitions  of  terms 
used  in  the  regulation.  We  propose  to 
revise  the  definition  for  confidential 
business  information  to  reflect  the 
changes  made  in  the  case  law.  There  are 
no  substantive  changes  proposed  in  this 
portion  of  Part  512. 

Subpart  B — Submission  Requirements 

Subpart  B  would  delineate  the 
specific  requirements  that  submitters 
must  follow  when  they  request 
confidential  treatment  for  materials 
submitted  to  NHTSA.  The  requirements 
would  specify  the  manner  in  which 
materials  must  be  prepared,  identified 
and  subpaitted,  and  provide  that 


information  claimed  to  be  confidential 
must  be  submitted  with  supporting 
information  and  a  signed  certificate. 

Consistent  with  the  agency's  ciuxent 
regulation,  the  proposal  would  continue 
to  provide  that  any  information 
submitted  to  NHTSA.  for  which 
confidential  treatment  is  claimed,  must 
be  marked  as  "confidential."  Each  page 
that  contains  confidential  information 
must  be  marked;  if  an  entire  page  is 
claimed  to  be  confidential,  the  markings 
must  indicate  this  clearly;  and.  if 
portions  of  a  page  are  claimed  to  be 
confidential,  such  portions  must  be 
marked  by  enclosing  them  within 
brackets  "[]."  We  are  proposing  to 
emphasize  these  requirements  for  the 
benefit  of  submitters  of  information.  If 
materials  are  not  marked  properly,  there 
is  a  risk  that  information  could  be 
disclosed  inadvertently  to  the  public  or 
to  a  competitor.  We  believe  these 
requirements  help  ensure  protection  for 
information  claimed  to  be  confidential. 
The  proposal  would  also  continue  to 
require  that  any  request  for  confidential 
treatment  must  be  accompanied  by 
supporting  information  and  a  signed 
certificate.  However,  the  proposal 
further  clarifies  the  elements  that  must 
be  included  in  a  request,  and  it  specifies 
that  certain  additional  items  of 
information  or  statements  must  be 
included  in  the  supporting 
documentation  and  the  certificate.  For 
example,  the  supporting  documentation 
must  include  a  general  description  of 
the  information  for  which 
confidentiality  is  claimed  and  an 
indication  of  the  confidentiality 
standard  imder  which  the  claim  is  being 
made.  The  certificate  must  include  a 
statement  asserting  the  length  of  time 
for  which  confidential  treatment  is 
being  claimed. 

Tm-ough  these  proposed  changes,  we 
seek  to  ensure  that  submitters  are  fully 
informed  about  the  items  of  information 
the  agency  needs  to  make  a  decision 
regarding  the  request,  and  provide 
submitters  with  an  adequate 
opportunity  to  submit  all  of  this 
information.  If  the  agency  does  not 
receive  sufficient  information  upon 
which  to  base  its  decision,  there  is  a  risk 
that  a  request  might  be  denied 
improvidently.  The  burden  remains  on 
submitters  to  provide  information  that 
adequately  supports  requests  for 
confidential  treatment. 

We  are  proposing  to  add  a 
requirement  Uiat  each  page  claimed  to 
contain  confidential  information  be 
numbered.  This  proposed  change  would 
allow  these  pages  to  be  easily  identified 
and  distinguished.  Such  markings 
should  help  to  ensure  that  there  is  no 
question  about  which  pages  are  claimed 
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to  be  confidential  and  which  pages  are 
determined  to  be  entitled  to  confidential 
treatment. 

The  agency's  current  regulation 
requires  submitters  to  send  to  the  Office 
of  Chief  Counsel  two  complete  copies  of 
documents  that  contain  iriformation 
claimed  to  be  confidential  and  one  copy 
of  a  public  version  of  the  document, 
from  which  portions  claimed  to  be 
confidential  have  been  redacted.  In 
addition,  the  regulation  requires 
submitters  to  send  a  public  version  of 
the  document  to  "the  appropriate 
NHTSA  official"  if  the  document 
claimed  to  be  confidential  relates  to  "an 
investigation  or  proceeding,  a 
rulemaking  action,  or  pursuant  to  a 
reporting  requirement  for  which  there  is 
a  public  file  or  docket." 

These  requirements  have  proved  to  be 
cumbersome  and  difficult  for  submitters 
to  follow.  In  addition,  these 
requirements  may  sometimes  prevent 
offices  with  an  immediate  need  for  the 
submitted  information  from  receiving  it 
quickly,  which  can  delay  the  work  of 
the  agency. 

Accordingly,  we  are  proposing  to 
change  these  requirements  to  minimize 
the  burden  to  submitters  and  provide 
other  agency  offices  immediately  with 
the  information  they  need  to  perform 
their  assigned  tasks,  while  still 
providing  the  Office  of  Chief  Counsel 
with  the  information  it  needs  to 
consider  submitters'  requests  for 
confidential  treatment.  Specifically,  the 
proposal  would  require  submitters  to 
submit  a  single  copy  of  the  information 
claimed  to  be  confidential  (with  the 
certificate  and  supporting  information 
mentioned  above)  to  the  Office  of  Chief 
Counsel  and  a  complete  version  of  the 
materials,  as  well  as  a  redacted  version, 
to  the  responsible  office  within  the 
agency.  Note  that  any  non-confidential 
information  that  may  be  needed  for  the 
agency  to  make  its  determination 
regarding  the  submitter's  request  for 
confidential  treatment  should  also  be 
submitted  to  the  Office  of  Chief  Counsel 
along  with  the  claimed  confidential 
materials  to  ensure  that  an  accurate 
assessment  c£ui  be  made.  A  second 
redacted  copy  would  need  to  be 
submitted  only  in  cases  when  the 
information  is  being  provided  in 
connection  with  a  proceeding  for  which 
there  is  an  established  public  docket. 
Consistent  with  the  agency's  current 
regulation,  if  blueprints  or  engineering 
drawings  are  being  submitted,  only  one 
original  copy  must  be  provided.  If 
claimed  to  be  confidential,  this  copy 
would  be  submitted  to  the  Office  of 
Chief  Counsel. 

Finally,  the  agency  proposes  to 
request  that  any  personal  information 


contained  in  submissions,  such  as 
names,  addresses  and  telephone 
numbers  of  consumers,  be  removed  by 
the  submitter  from  the  redacted  version 
of  the  submitted  materials.  This 
provision  would  help  NHTSA  protect 
the  personal  privacy  of  individuals, 
since  the  disclosure  of  this  type  of 
information  could  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Subpart  C — Additional  Requirements 

Subpart  C  would  contain  additional 
requirements  that  submitters  must 
follow  when  certain  circumstances 
apply.  All  of  these  requirements  are 
contained  in  the  agency's  current 
regulation,  and  NHTSA  is  not  proposing 
to  make  any  substantive  changes  to 
these  requirements.  The  agency  is 
proposing  simply  to  assemble  these 
requirements  in  a  single  subpart  and  to 
clarify  these  requirements. 

Specifically,  the  requirements 
contained  in  this  subpart  would  specif\' 
that  submitters  have  a  continuing 
obligation  to  amend  any  information 
they  submit  in  support  of  a  claim  for 
confidential  treatment  whenever  they 
become  aware  that  the  information 
submitted  was  inaccurate  when  it  was 
originally  submitted,  or  is  no  longer 
accurate.  The  requirements  would  also 
cover  such  procedural  matters  as  the 
manner  in  which  confidential  treatment 
is  to  be  claimed  when  the  information 
is  being  submitted  by  a  third  party  or 
when  confidential  treatment  is  being 
claimed  for  multiple  items  of 
information,  and  the  steps  submitters 
are  to  take  if  they  need  an  extension  of 
time  to  submit  information  in  support  of 
a  claim  for  confidential  treatment. 

These  requirements  also  would 
specify  the  consequences  for 
noncompliance  with  part  512.  For 
example,  if  submitters  fail  to  amend 
incorrect  information  in  support  of  a 
claim  for  confidential  treatment,  they 
may  be  subject  to  civil  penalties;  if 
submitters  fail  to  properly  mark 
materials  for  which  they  are  claiming 
confidential  treatment,  their  claim  may 
be  waived;  and  if  submitters  do  not 
provide  a  certificate  or  adequate 
supporting  information  in  support  of 
their  claim  for  confidential  treatment, 
their  claim  may  be  denied. 

Subpart  D — Agency  Determination 

Subpart  D  would  contain  provisions 
that  relate  to  decisions  rendered  by  the 
agency  regarding  claims  for  confidential 
treatment.  These  provisions  delineate 
the  confidentiality'  standards  and 
procedures  used  by  the  agency  to  render 
a  confidentiality-  determination.  These 
provisions  also  include  determinations 


involving  classes  of  information  and  the 
right  of  submitters  to  request 
reconsideration  if  they  disagree  with  an 
agency  decision.  We  are  proposing 
substantive  changes  to  these  provisions. 
We  are  also  proposing  to  clarify'  these 
requirements  and  assemble  them  in  a 
single  subpart. 

Tne  agency's  current  regulation 
provides  that  information  may  be 
afforded  confidential  treatment  if  it  is  "a 
trade  secret,  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  "  and  further  that 
information  is  considered  to  be 
"confidential"  when  "disclosure  of  the 
information  would  be  likely  to  result  in 
substantial  competitive  harm  to  the 
submitter  of  the  information  . 
(when)  failure  to  afford  the  information 
confidential  treatment  would  impair  the 
ability  of  NHTSA  to  obtain  similar 
information  in  the  future;  or  (when) 
disclosure  of  the  information  would  be 
likely  to  impair  other  protectable 
government  interests."  49  CFR  512.5 
(2001). 

When  part  512  was  last  published, 
these  confidentiality  standards  reflected 
then-current  case  law.  Since  that  time, 
however,  court  decisions  have  been 
rendered  regarding  the  protection  of 
information  under  Exemption  4  of  the 
FOIA,  5  U.S.C.  552(b)(4).  In  particular, 
in  1992.  the  DC.  Circuit  Court  rendered 
a  decision  in  Critical  Mass  Energy 
Project  V.  NRC.  975  F.2d  871  (D.C.  Cir. 
1992),  which  established  a  new 
standard  of  review  for  confidential 
business  information  that  was  submitted 
to  an  agency  voluntarily.  Under  this 
decision,  voluntarily  submitted 
information  need  not  meet  the  tests 
established  in  National  Parks  & 
Conservation  Ass'n  v.  Morton.  351  F. 
Supp.  404  (D.D.C.  1972).  rev'd  & 
remanded.  498  F.2d  765  (DC.  Cir  1974) 
(most  notably  the  'competitive  harm" 
test).  Rather,  voluntarily  submitted 
information  will  be  protected  if  it  is  the 
kind  of  information  that  is  customarily 
not  released  to  the  public  by  the 
submitter.  We  are  proposing  to  modify 
Part  512  to  incorporate  this  new 
confidentiality  standard  The  proposal 
would  also  include  a  provision  to  cover 
anv  new  confidentiality  standards  that 
are  established  in  future  court  decisions 

Consistent  with  the  agency's  current 
regulation,  the  proposal  would  continue 
to  provide  that  the  agency  may  issue 
class  determinations,  under  which 
NHTSA  decides  that  a  class  of 
information  is  presumed  to  cause 
competitive  harm  if  released.  Appendix 
B  to  the  agency's  current  regulation 
alreadv  lists  three  such  classes  of 
information.  These  classes  include 
blueprints  and  engineering  drawings 
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(under  certain  circumstances),  future 
specific  model  plans,  and  future  vehicle 
or  equipment  production  or  sales  figures 
(in  some  cases,  for  limited  periods  of 
Ume).  The  proposal  would  retain  these 
three  classes  of  information  presumed  to 
cause  competitive  harm  if  released  and 
u^ould  not  add  any  others. 

In  addition,  the  proposal  would 
provide  that  the  agency  may  determine 
that  a  class  of  information  is  presumed 
not  to  cause  competitive  harm  if 
released.  Pursuant  to  this  proposed 
change  to  the  regulation,  the  agency 
proposes  to  create  a  number  of  classes 
of  information  presumed  not  to  cause 
competitive  harm  if  disclosed.  These 
classes  would  be  added,  as  a  separate 
categorv',  to  Appendix  B.  To  determine 
which  classes  of  information  might  be 
included  in  this  portion  of  the 
appendix,  the  agency  considered  the 
types  of  information  typically  submitted 
to  the  agency,  particularly  in  connection 
with  rulemaking  actions,  defect  or 
compliance  investigations,  and 
regulatory  reporting  requirements.  The 
agency  also  considered  the  types  of 
information  it  is  likely  to  receive  in  the 
future,  such  as  pursuant  to  the  new 
"early  warning"  requirements,  about 
which  an  NPRM  was  published  on 
December  21.  2001  (66  FR  66190).  In 
addition,  the  agency  considered  relevant 
case  law  and  the  body  of  confidentiality 
requests  it  has  received  and  decisions  it 
has  issued  in  recent  years,  regarding 
these  types  of  information. 

Basecf  on  this  review,  the  agency 
proposes  to  determine  that  certain 
classes  of  information  are  presumed  not 
to  cause  competitive  harm  if  released. 
These  classes  would  include  consumer 
complaints  and  related  docximents 
required  to  be  submitted  to  the  agency, 
and  reports  and  data  required  to  the 
submitted  to  the  agency  relating  to 
property  damage  and  warranty  claims. 
Although  the  agency  routinely  protects 
the  name  and  other  identifying 
information  about  individuals  who  may 
be  identified  in  these  documents,  the 
agency  has  consistently  not  granted 
confidential  treatment  for  this  type  of 
information. 

The  agency  frequently  receives 
requests  for  confidential  treatment  for 
these  types  of  materials,  and 
consistently  denies  such  requests.  The 
agency  is  proposing  to  establish  these 
class  determinations  to  document  its 
current  practice,  which  is  based  on 
applicable  case  law.  It  is  the  agency's 
hope  that  these  class  determinations 
would  serve  to  inform  submitters  of 
information  about  the  types  of  materials 
likely  to  be  granted  or  not  granted 
confidential  treatment,  and  that  this 
might  expedite  the  processing  of 


requests  for  confidential  treatment  that 
are  submitted  to  the  agency.  The  agency 
is  interested  in  receiving  public 
comment  on  these  proposed  class 
determinations.  In  particular,  we  are 
interested  in  comments  regarding 
whether  any  of  the  class  determinations 
proposed  should  be  removed  or 
modified. 

The  agency  also  proposes  to  establish 
a  class  determination  applicable  to  test 
procedures  used  to  certify  compliance 
with  applicable  federal  motor  vehicle 
safety  standards  (FMVSS)  and  the 
results  of  such  testing.  Although  it  is 
customar>'  for  the  agency  to  protect 
developmental  or  experimental  testing 
data,  the  agency  has  had  a  long-standing 
practice  of  denying  confidential 
treatment  for  information  relating  to 
tests  based  on  the  FMVSS  or  other 
standards  that  are  known  to  the  public, 
such  as  SAE  standards,  when  used  to 
certif\'  compliance  with  FMVSS. 

Release  of  compliance  test  data 
typically  does  not  reveal  testing 
procedures  developed  by 
manufacturers,  but  rather  reveals  only 
the  results  of  testing  based  on 
procedures  that  are  publicly  knowra  and 
contained  in  the  FMVSS.  In  reviewing 
requests  for  confidential  treatment  of 
this  type  of  information,  the  agency  has 
often  pointed  out  that  while  compliance 
test  data  may  reveal  specific  test  results 
for  individual  vehicles  or  motor  vehicle 
equipment,  such  data  do  not  typically 
reveal  information  that  would  cause 
competitive  harm.  For  example,  release 
of  test  results  does  not  allow  another 
manufacturer  to  anticipate  competitive 
moves  in  the  marketplace,  plan 
investments  to  meet  the  competition  or 
plan  responses  to  anticipated  actions  of 
its  competitors.  The  release  of  test 
results  may  reveal  that  a  certain  margin 
of  compliance  may  be  achieved,  but  it 
does  not  provide  another  manufactiirer 
with  information  about  how  to  obtain 
such  a  result. 

The  agency  is  proposing  to  establish 
a  presumption  that  generally  the  release 
of  these  types  of  tests  do  not  cause 
competitive  harm.  However,  the  agency 
recognizes  that  a  manufacturer  may 
develop  a  unique  and  confidential  test 
or  analysis  to  certify  compliance  with 
FMVSS  applicable  to  its  products.  A 
manufacturer  that  in  good  faith  believes 
that  its  testing  or  analysis  does  not 
mirror  publicly  known  or  available  test 
procedures,  and  that  disclosure  of  its 
unique  processes  may  result  in 
competitive  harm,  may  seek  to  rebut  the 
presumption  and  claim  confidential 
treatment  based  on  competitive  harm. 
Any  such  claim  must  be  accompanied 
by  a  thorough  explanation  of  the  basis 
for  the  submitter's  assertions  that  the 


test  procedure  is  not  publicly  known  or 
available  and  that  disclosiu-e  of  the 
procedure  and  results  would  be 
competitively  harmful. 

Similarly,  a  submitter  whose 
information  falls  within  the  categories 
of  information  for  which  a  presumption 
of  confidentiality  attaches  under  our 
existing  class  determinations  may  not 
seek  confidential  treatment  for  that 
information  unless  the  submitter  also 
certifies  that  appropriate  measures  have 
been  taken  to  maintain  its 
confidentiality  and  that  it  has  not  been 
released  to  the  public. 

The  agency  requests  public  comment 
regarding  this  proposed  class 
determination.  We  are  also  interested  in 
receiving  comments  regarding  whether 
any  of  the  proposed  class 
determinations  should  be  applicable  to 
the  material  to  be  submitted  under  the 
agency's  "early  warning"  regulations 
and  whether  any  additional  class 
determinations  should  be  established. 
For  example,  the  agency's  "early 
warning"  NPRM  proposes  that 
manufacturers  submit  to  the  agency 
reports  on  incidents  involving  deaths  or 
injuries  and  copies  of  field  reports.  The 
agency  seeks  comments  regarding 
whether  the  agency  should 
presumptively  determine  that  these  (or 
a  subset  of  these)  types  of  documents 
would  or  would  not  cause  competitive 
harm  to  the  submitter  if  released.  Any 
suggested  changes  or  additions  to  the 
proposed  list  of  class  determinations 
should  be  justified.  We  recognize  that  a 
final  rule  has  not  yet  been  issued 
regarding  the  "early  warning" 
requirements,  but  we  ask  commenters  to 
provide  as  much  information  as'possible 
within  this  comment  period.  If 
necessary,  we  will  allow  for  additional 
comments  prior  to  finalizing  any  class 
determinations  covering  the  "early 
warning"  submissions. 

This  subpart  of  the  proposed 
regulation  would  also  cover  such 
procedural  matters  as  who  makes 
confidentiality  decisions  within  the 
agency,  how  long  it  should  take  the 
agency  to  make  decisions  on 
confidentiality  requests,  and  how 
submitters  who  request  confidential 
treatment  for  their  information  are 
notified  of  the  agency's  decision. 

Finally,  this  subpart  would  contain 
provisions  that  continue  to  afford 
submitters  the  right  to  petition  for 
reconsideration  if  the  submitter  does  not 
agree  with  the  agency's  decision.  These 
provisions  would  also  describe  the  steps 
to  take  if  submitters  wish  to  exercise 
this  right. 
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Subpart  E — Agency  Treatment  of 
Information  Claimed  to  be  Confidential 

Subpart  E  would  describe  the  manner 
in  which  infonnation  claimed  to  be 
confidential  is  treated  by  the  agency. 
Consistent  with  the  agency's  current 
regulation,  the  proposal  would  provide 
that  any  information  identified  and 
claimed  to  be  confidential  will  be 
protected  by  the  agency  pending  an 
agency  decision,  and  it  will  continue  to 
be  treated  confidentially  if  the 
submitter's  request  for  confidential 
treatment  is  granted,  except  under 
certain  limited  circumstances. 

Also  consistent  with  the  current 
regulation,  the  proposal  would  provide 
that  a  grant  of  confidentiality  may  be 
modified  under  certain  circumstemces, 
including  newly  discovered  or  changed 
facts,  a  change  in  applicable  law,  a 
change  in  a  class  determination  or  a 
finding  that  the  prior  determination  was 
erroneous. 

The  proposal  would  also  provide  that 
information  that  has  been  claimed  or 
determined  to  be  entitled  to  confidential 
treatment  may  nonetheless  be  publicly 
released  in  some  situations. 

These  situations  include  releases  to 
Congress,  releases  pursuant  to  a  court 
order,  releases  to  the  Secretary  of 
Transportation  or  to  other  Executive 
agencies  in  accordance  with  applicable 
law.  releases  with  the  consent  of  the 
submitter,  and  releases  to  contractors 
(subject  to  certain  conditions). 

The  agency's  current  regulation  lists 
also  three  additional  situations  under 
which  information  claimed  or 
determined  to  be  entitled  to  confidential 
treatment  may  nonetheless  be  disclosed 
to  the  public.  They  include  the 
disclosure  under  49  U.S.C.  32505(c). 
32708(a),  32910(c)  or  33116(a)  of 
information  obtained  pursuant  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  when  the  information  is 
relevant  to  a  proceeding  under  the  Act: 
the  disclosure  under  49  U.S.C.  30167(a) 
of  information  obtained  piusuant  to  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  relating  to  the  establishment, 
amendment  or  modification  of  a  Federal 
motor  vehicle  safety  standard  (FMVSS). 
when  relevant  to  a  proceeding  under  the 
Act;  and  the  disclosure  under  49  U.S.C. 
30167(b)  of  information  obtained 
pursuant  to  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  relating  to  an 
alleged  defect  or  noncompliance  with 
applicable  standards,  if  the 
Administrator  determines  that 
disclosure  is  necessary  to  cany  out  the 
purposes  of  the  Act. 

The  Motor  Vehicle  Information  and 
Cost  Savings  Act  (Cost  Savings  Act)  and 
the  National  Traffic  and  Motor  Vehicle 


Safety  Act  (Vehicle  Safety  Act)  have 
been  repealed  and  their  pertinent 
provisions  have  been  codified  under 
title  49  of  the  United  States  Code.  The 
proposal  would  modif\'  Part  512, 
consistent  with  these  statutory  changes. 
In  addition,  the  proposal  would 
reference  a  new  disclosure  provision 
added  by  section  3(b)  of  the 
Transportation  Recall  Enhancement. 
Accountability,  and  Documentation 
(TREAD)  Act.  Pub.  L.  106-414, 
November  1,  2000.  Under  that  provision 
(49  U.S.C.  30166(m)(4)(C))  early 
warning  information  collected  pursuant 
to  regulations  issued  imder  49  U.S.C, 
30166(m),  if  claimed  or  determined  to 
be  entitled  to  confidential  treatment, 
shall  not  be  disclosed  under  49  U.S.C. 
30167(b)  unless  the  Administrator 
determines  that  the  disclosure  will 
assist  in  canying  out  Sections  30117(b) 
and  Sections  30118  "  30121. 

Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  notice  of  proposed 
rulemaking.  It  is  requested,  but  not 
required,  that  two  copies  be  submitted. 
All  comments  must  be  limited  to  15 
pages  in  length.  Necessan,'  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15-page  limit.  See 
49  CFR  553.21.  This  limitation  is 
intended  to  encourage  commenters  to 
detail  their  primary-  arguments  in  a 
concise  fashion. 

You  may  submit  your  comments  by 
one  of  the  following  methods: 

(1)  Bv  mail  to  Docket  Management 
Facilitv,  Docket  No.  [NHTSA-02- 
XXXX],  DOT,  400  Seventh  Street.  SVV. 
Nassif  Building,  Room  PL-401. 
Washington,  DC  20590; 

(2)  By  hand  deliverv'  to  Room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday: 

(3)  By  fax  to  the  Docket  Management 
Facility  at  (202)  493-2251:  or 

(4)  Bv  electronic  submission:  log  onto 
the  DMS  Web  site  at  http://dms.dot.gov 
and  click  on  "Help  and  Information"  or 
"Help/Info"  to  obtain  instructions. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date.  The  agency  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  recommended  that 


interested  persons  continue  to  examine 
the  docket  for  new  material. 

You  may  review  submitted  comments 
in  person  at  the  Docket  Management 
Facility  located  at  Room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street.  SW.  Washington.  DC. 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday. 

You  may  also  review  submitted 
comments  on  the  Internet  by  taking  the 
following  steps: 

(1)  Go  to  the  DMS  Web  page  at 
http://dms.dot.gov/seQrch/ . 

(2)  On  that  page,  click  on  "search". 

(3)  On  the  next  page  (http:// 
dms.dot.gov/searchf]  type  in  the  four 
digit  docket  number  shown  at  the 
beginning  of  this  notice,  Click  on 
"search". 

(4)  On  the  next  page,  which  contains 
docket  summary-  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  also  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  "pdf 
versions  of  the  documents  are  word 
searchable. 

Those  persons  who  wish  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
super\'isor  will  return  the  postcard  by 
mail. 

Regulatory  Analyses  and  Notices 

Executive  Order  12988  ICivil  Justice 
Reform  I 

This  proposed  rule  would  not  have 
anv  preemptive  or  retroactive  effect 
This  action  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden 

Executive  Order  12866  tRegulaton' 
Planning  and  Review)  and  DOT 
Regulaton'  Policies  and  Procedures 

The  agency  has  determined  that  this 
proposed  action  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  or  significant 
within  the  meaning  of  Department  of 
Transportation  Regulator)-  Policies  and 
Procedures,  Consequently,  this 
rulemaking  document  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
■Regulatory  Planning  and  Review,"  The 
rulemaking  action  also  is  not  considered 
to  be  significant  under  the  Department's 
Regulatory*  Policies  and  Procedures  (44 
FR  11034' February  26.  1979),  Because 
the  economic  impacts  of  this  rule  are  so 
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minimal,  no  further  regulatory 
evaluation  is  necessary. 

Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires  the 
agency  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation.  The 
agency  also  may  not  issue  a  regulation 
with  Federalism  implications  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

We  have  analyzed  this  proposed  rule 
in  accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  have  determined  that  this 
proposal  does  not  have  sufficient 
Federal  implications  to  warrant 
consultation  with  State  and  local 
officials  or  the  preparation  of  a 
Federalism  summary  impact  statement. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibilitv 
Act  (Pub.  L.  96-354,  5  U.S.C.  601-612)', 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  ( i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

I  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  and  certify  that  this  proposed 


action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  find  that 
the  preparation  of  a  Regulatory 
Flexibility  Analysis  is  urmecessary. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321^347)  and  has 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

The  requirements  of  Part  512  are 
considered  to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Budget  and  Management 
(OMB)  in  5  CFR  part  1320.  Accordingly, 
the  existing  regulation  of  Part  512  has 
been  submitted  to  and  approved  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
These  requirements  have  been  approved 
through  December  31,  2001.  Under  this 
proposed  revision  these  requirements 
remain  collection  requirements  within 
the  meaning  published  in  5  CFR  Part 
1320,  and  a  request  for  continued 
approval  has  been  submitted  to  OMB. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  inflation)  in  any  one  year.  This 
proposed  rule  does  not  require  an 
assessment  under  this  law.  This  rule 
would  not  impose  any  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  Further. 
it  would  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  section. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
section  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  section  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  512 

Administrative  procedure  and 
practice.  Confidential  business 


information.  Freedom  of  information, 
Motor  vehicle  safety.  Reporting  and 
record  keeping  requirements. 

In  consideration  of  the  foregoing,  the 
National  Highway  Traffic  Safety 
Administration  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  by 
revising  Part  512  as  set  forth  below. 

PART  512— CONRDENTIAL  BUSINESS 
INFORMATION 

Subpart  A — General  Provisions 

Sec. 

512.1  Purpose  and  scope. 

512.2  Applicability. 

512.3  Definitions.' 

Subpart  B — Submission  Requirements 

512.4  When  requesting  confidentiality, 
what  should  I  submit? 

512.5  How  should  I  prepare  documents 
when  submitting  a  claim  for 
coniidentiality? 

512.6  How  many  copies  should  I  submit? 

512.7  Where  should  I  send  the  information 
for  which  I  am  requesting 
confidentiality? 

512.8  What  supporting  information  should 
I  submit  with  my  request? 

Subpart  C — Additional  Requirements 

512.9  What  are  the  requirements  if  the 
information  comes  from  a  third  party? 

512.10  Duty  to  amend. 

512.11  What  if  1  need  an  extension  of  time? 

512.12  What  if  I  am  submitting  multiple 
.  items  of  information? 

512.13  What  are  the  consequences  for 
noncompliance  with  this  part? 

Subpart  D— Agency  Determination 

512.14  Who  makes  the  confidentiality 
determination? 

512.15  What  confidentiality  standards  will 
the  Office  of  Chief  Counsel  use  to  make 
confidentiality  determinations? 

512.16  Class  determinations. 

512.17  How  long  should  it  take  to 
determine  whether  information  is 
entitled  to  confidential  treatment? 

512.18  How  will  I  be  notified  of  the 
confidentiality  determination? 

512.19  If  I  disagree  with  a  determination 
made  by  the  Office  of  Chief  Counsel 
under  this  part,  what  can  I  do? 

Subpart  E— Agency  Treatment  of 
information  Claimed  To  Be  Confidential 

512.20  How  does  the  agency  treat 
information  submitted  pursuant  to  this 
part  claimed  to  be  confidential  before  a 
confidentiality  determination  is  made? 

512.21  How  is  information  submitted 
pursuant  to  this  part  treated  once  a 
confidentiality  determination  is  made? 

512.22  Under  what  circumstances  may 
NHTSA  modify  a  grant  of 
confidentiality? 

512.23  Under  what  circumstances  may 
NHTSA  publicly  release  confidential 
information? 

Appendix  A  to  part  512 — Certificate  in 
Support  of  Request  for  Confidentiality 

Appendix  B  to  part  512 — Class 
Determinations 
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Appendix  C  to  part  512 — OMB  Clearance 

Authority:  49  U.S.C  322:  5  U.S.C.  552:  49 
U.S.C.  30166:  49  U.S.C.  30167:  49  U.S.C. 
32307;  49  U.S.C.  32505;  49  U.S.C.  32708;  49 
U.S.C.  32910;  49  U.S.C.  33116;  delegation  of 
authority  at  49  CFR  1.50. 

Subpart  A — General  Provisions 

§  51 2.1     Purpose  and  scope. 

The  purpose  of  this  part  is  to  establish 
the  procedure  by  which  NHTSA  will 
consider  claims  that  information 
submitted  to  the  agency,  or  which  the 
agency  otherwise  obtains,  is 
confidential  business  information,  as 
described  in  5  U.S.C.  552(b){4). 

§512.2    Applicability. 

(a)  This  part  applies  to  all  information 
which  is  submitted  to  NHTSA,  or  which 
NHTSA  otherwise  obtains,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  Information  received  as  part  of  the 
procurement  process  is  subject  to  the 
Federal  Acquisition  Regulation.  48  CFR, 
Chapter  1,  as  well  as  this  part.  In  any 
case  of  conflict  between  the  Federal 
Acquisition  Regulation  and  this  part, 
the  provisions  of  the  Federal 
Acquisition  Regulation  prevail. 

§512.3    Definitions. 

Whenever  used  in  this  part, 

(a)  Administrator  means  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

(b)  Chief  Counsel  means  the  Chief 
Counsel  of  the  National  Highway  Traffic 
Safety  Administration. 

[cYConfidential  business  information 
means  trade  secrets  or  commercial  or 
financial  information  that  is  privileged 
or  confidential. 

(1)  A  trade  secret  is  a  secret, 
commercially  valuable  plan,  formula, 
process,  or  device  that  is  used  for  the 
making,  preparing,  compounding,  or 
processing  of  trade  commodities  and 
that  can  be  said  to  be  the  end  product 
of  either  innovation  or  substantial  effort. 

(2)  Commercial  or  financial 
information  is  considered  confidential: 

(i)  If  the  information  was  required  to 
be  submitted  and  would  likely  impair 
the  government's  ability  to  obtain 
necessary  information  in  the  future  or 
would  likely  cause  substantial  harm  to 
the  competitive  position  of  the  person 
from  whom  the  information  was 
obtained,  or 

(ii)  If  the  information  was  voluntarily 
submitted  and  is  the  kind  of  information 
that  would  customarily  not  be  released 
to  the  public  by  the  person  from  whom 
it  was  obtained, 

(d)  NHTSA  means  the  National 
Highway  Traffic  Safety  Administration. 

(e)  "Substantial  competitive  barm" 
includes  "significant  competitive 


damage"  under  Chapter  329  of  Title  49 
of  the  United  States  Code.  Automobile 
Fuel  Economy,  49  U.S.C.  32910(c). 

Subpart  B — Submission  Requirements 

§512.4    When  requesting  confidentiality, 
what  should  I  submit? 

Any  person  submitting  information  to 
NHTSA  and  requesting  that  the 
information  be  withheld  from  public 
disclosure  as  confidential  business 
information  shall  submit  the  following: 

(a)  The  materials  for  which 
confidentiality  is  being  requested,  in 
conformance  with  §§512.5.  512.6.  and 
512.7  of  this  part; 

(b)  The  Certificate,  in  the  form  set  out 
in  Appendix  A  to  this  part; 

(c)  Supporting  information,  in 
conformance  with  §  512.8;  and 

(d)  Any  request  for  an  extension  of 
time,  made  in  accordance  with  §  512.11. 

§  51 2.5  How  should  I  prepare  documents 
when  submitting  a  claim  for  confidentiality? 

(a)  Any  person  submitting 
information  to  NHTSA  and  requesting 
that  the  information  be  withheld  from 
public  disclosure  as  confidential 
business  information  shall  identify  the 
information  being  claimed  as 
confidential  as  follows; 

(1)  The  submitter  shall  stamp  or  mark 
the  word  "confidential"  (or  use  some 
other  legend  that  clearly  indicates  the 
presence  of  information  claimed  to  be 
confidential)  on  the  top  of  each  page 
containing  information  claimed  to  be 
confidential.  In  addition,  the  submitter 
shall  mark  the  first  page  of  the 
submitted  materials  to  clearly  indicate 
that  the  document  contains  confidential 
information. 

(2)  Entire  page.  If  an  entire  page  is 
claimed  to  be  confidential,  the  submitter 
shall  indicate  clearly  that  the  entire 
page  is  claimed  to  be  confidential. 

(3)  Specific  information  within  a 
page.  If  the  information  for  which 
confidentiality  is  being  requested  is 
contained  within  a  page,  the  submitter 
shall  enclose  each  item  of  information 
that  is  claimed  to  be  confidential  within 
brackets  "( j." 

(b)  Any  person  submitting 
information  to  NHTSA  and  requesting 
that  the  information  be  treated 
confidentially,  shall  number  each  page 
of  the  materials  individually  or  use 
some  other  method  that  will  clearly 
identify  and  distinguish  each  page  of 
information  (such  as  by  using  a  stamp 
that  provides  a  unique  number  for  each 
page). 

(c)  It  is  requested  that  any  information 
of  a  personal  nature  (names,  addresses, 
phone  numbers  etc.)  also  be  removed 
from  the  redacted  version  of  the 
submitted  materials. 


§512.6    How  many  copies  should  I  submit? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  person 
submitting  information  to  NHTSA  and 
requesting  that  the  information  be 
withheld  from  public  disclosure  as 
confidential  business  information  shall 
submit  to  NHTSA  copies  as  follows; 

(1)  One  complete  copy: 

(2)  One  redacted  copy  from  which 
information  claimed  to  be  confidential 
has  been  removed; 

(3)  If  the  information  is  being  sent  in 
connection  with  a  proceeding  for  which 
there  is  an  established  public  docket, 
then  a  second  redacted  copy  shall  be 
sent  directly  to  the  docket;  and 

(4)  One  copy  containing  only  the 
information  claimed  to  be  confidential, 
and  any  non-confidential  information 
necessary  to  enable  the  agency  to  assess 
the  submitters  claim  for  confidential 
treatment. 

(b)  Any  person  submitting  blueprints 
or  engineering  drawings  need  only 
provide  the  original  version  with  their 
submission 

§  51 2.7    Where  should  I  send  the 
information  for  which  I  am  requesting 
confidentiality? 

(a)  The  submitter  shall  send  the 
complete  copv  and  one  redacted  copy  to 
the  NHTSA  office  that  requested  the 
information  or,  if  the  information  was 
not  requested,  to  the  intended  NHTSA 
recipient  of  the  information 

(b)  The  submitter  shall  send  the  copy 
containing  only  confidential 
information  to  the  Office  of  Chief 
Counsel.  This  copy  shall  be 
accompanied  by  the  certificate  and  the 
supporting  information  as  required 
under  §§  512.4(b)  and  (c)  of  this  part. 
Any  non-confidentiaJ  information  that 
is  necessary  to  enable  the  agency  to 
assess  the  submitter's  claim  for 
confidential  treatment  should  also  be 
submitted  to  the  Office  of  Chief 
Counsel. 

(c)  If  the  submitter  does  not  know 
where  to  send  the  information,  all 
copies  shall  be  sent  to  the  Office  of 
Chief  Counsel,  National  Highway  Traffic 
Safetv  Administration.  Room  5219.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  These  copies  shall  be 
accompanied  by  the  certificate  and  the 
supporting  information,  as  required 
under  §§  512.4(b)  and  (c)  of  this  part. 

§512.8    What  supporting  Information 
should  I  submit  with  my  request? 

Whenever  requesting  confidentiality, 
the  submitter  shall: 

(a)  Describe  the  information  for  which 
confidentiality  is  being  requested; 
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(b)  Identify  the  confidentiality 
standard(s)  under  which  the 
confidentiality  request  should  be 
evaluated,  in  accordance  with  §  512.15, 

(c)  Justify  the  basis  for  the  claim  of 
confidentiality  under  the  confidentiality 
standard(s)  identified  pursuant  to 
paragraph  (b)  of  this  section  by 
describing: 

(1)  Why  the  information  qualifies  as  a 
trade  secret,  if  the  basis  for 
confidentiality  is  that  the  information  is 
a  trade  secret; 

(2)  What  the  harmful  effects  of 
disclosure  would  be  and  why  the  effects 
should  be  viewed  as  substantial,  if  the 
claim  for  confidentiality  is  based  upon 
substantial  competitive  harm; 

(3)  What  significant  NHTSA  interests 
will  be  impaired  by  disclosure  of  the 
information  and  why  disclosure  is  likely 
to  impair  such  interests,  if  the  claim  for 
confidentiality  is  based  upon 
impairment  to  government  interests;  or 

(4)  What  measures  have  been  taken  by 
the  submitter  to  ensiue  that  the 
information  is  not  customarily  disclosed 
or  otherwise  made  available  to  the 
public,  if  the  basis  for  confidentiality  is 
that  the  information  is  voluntarily 
submitted; 

(d)  Indicate  if  any  items  of 
information  fall  within  any  of  the  class 
determinations  included  in  Appendix  B 
to  this  part;  and 

(e)  State  the  name,  address,  and 
telephone  number  of  the  person  to 
whom  NHTSA's  response  and  any 
inquiries  should  be  directed. 

Subpart  C— Additional  Requirements 

S  51 2.9    What  are  the  requirements  if  the 
Information  comes  from  a  third  party? 

Where  confidentiality  is  claimed  for 
information  obtained  by  the  submitter 
from  a  third  party,  such  as  a  supplier, 
the  submitter  is  responsible  for 
obtaining  from  the  third  party  the 
information  that  is  necessary  to  comply 
with  §  512.4  of  this  part,  including  a 
certificate  in  the  form  set  out  in 
Appendix  A  to  this  part. 

§512.10    Duty  to  amend. 

The  submitter  shall  promptly  amend 
any  information  provided  under  §  512.4 
of  this  part  whenever  the  submitter 
knows  or  becomes  aware  that  the 
information  was  incorrect  at  the  time  it 
was  provided  to  NHTSA,  or  that  the 
information,  although  correct  when 
provided  to  NHTSA.  is  no  longer 
correct. 

f  51 2.11    What  if  I  need  an  extension  of 
time? 

If  a  person  is  unable  to  submit  the 
necessary  information  required  under 
§  512.4  at  the  time  the  claimed 


confidential  information  is  submitted  to 
NHTSA,  then  that  person  may  request 
an  extension  of  time.  Any  request  for  an 
extension  shall  explain  the  reason  for 
the  extension  of  time  and  the  length  of 
time  requested.  The  Office  of  Chief 
Counsel  will  determine  whether  an 
extension  of  time  should  be  granted  as 
well  as  the  length  of  any  extension. 

§  512.12    What  if  I  am  submitting  multiple 
items  of  information? 

Anv  certificate  provided  under 
§  512"4(b)  of  this  part,  and  any 
supporting  information  provided  under 
§  512.4(c)  of  this  part,  may  be  used  to 
support  a  claim  for  confidential 
treatment  of  more  than  one  item  of 
information.  However,  general  or 
nonspecific  assertions  or  analysis  may 
be  insufficient  to  form  an  adequate  basis 
for  the  agency  to  find  that  the 
information  is  entitled  to  confidential 
treatment,  and  may  result  in  the  denial 
of  the  claim. 

§512.13    What  are  the  consequences  for 
noncompliance  with  this  part? 

(a)  Noncompliance  with  §  512.10  may 
subject  the  submitter  of  information  to 
civil  penalties. 

(b)  If  the  submitter  fails  to  comply 
with  §  512.4  of  this  part  at  the  time  the 
information  is  submitted  to  NHTSA  or 
does  not  request  an  extension  of  time 
under  §512.11,  the  claim  for 
confidentiality  may  be  waived,  unless 
the  agency  is  notified  or  otherwise 
becomes  aware  of  the  claim  before  the 
information  is  disclosed  to  the  public.  If 
the  information  is  placed  in  a  public 
docket  or  file,  such  placement  is 
disclosure  to  the  public  within  the 
meaning  of  this  part  and  may  preclude 
any  claim  for  confidential  treatment. 
The  Office  of  Chief  Counsel  may  notify 
a  submitter  of  information  or,  if 
applicable,  a  third  party  ft'om  whom  the 
information  was  obtained,  of 
inadequacies  regarding  a  claim  for 
confidential  treatment  and  may  allow 
the  submitter  or  third  pcuty  additional 
time  to  supplement  the  submission,  but 
has  no  obligation  to  provide  either 
notice  or  additional  time. 

'  (c)  If  the  submitter  does  not  provide 
the  certificate  required  under  §  512.4(b) 
of  this  part  or  any  supporting 
information  required  under  §  512.4(c)  of 
this  part,  or  if  the  information  is 
insufficient  to  establish  that  the 
information  should  be  afforded 
confidential  treatment  under  the 
confidentiality  standards  set  out  in 
§  512.15  of  this  part,  a  request  that  such 
information  be  treated  confidentially 
may  be  denied.  The  Office  of  Chief 
Counsel  may  notify  a  submitter  of 
information  of  inadequacies  in  the 


supporting  information  and  may  allow 
the  submitter  additional  time  to 
supplement  the  showing,  but  has  no 
obligation  to  provide  either  notice  or 
additional  time. 

Subpart  D— Agency  Determination 

§  51 2.1 4    Who  makes  the  confidentiality 
determination? 

The  determination  as  to  whether  an 
item  of  information  will  be  Eifforded 
confidential  treatment  under  this  part 
will  be  made  by  the  Office  of  Chief 
Counsel. 

§  51 2.1 5    What  confidentiality  standards 
will  the  Office  of  Chief  Counsel  use  to  make 
confidentiality  determinations? 

Information  may  be  afforded 
confidential  treatment  if  the  Office  of 
Chief  Counsel  determines  that: 

(a)  The  information  is  a  trade  secret; 

(b)  Public  disclosure  of  the 
information  would  be  likely  to  cause 
substantial  harm  to  the  competitive 
position  of  the  submitter; 

(c)  Public  disclosvue  of  the 
information  would  be  likely  to  impair 
NHTSA's  ability  to  obtain  necessary 
information  in  the  futrue; 

(d)  The  information  was  provided  to 
NHTSA  voluntarily  and  the  information 
would  customarily  not  be  released  to 
the  public  by  the  person  from  whom  it 
was  obtained;  or 

(e)  The  information  is  otherwise 
entitled  to  protection,  pursuant  to  5 
U.S.C.  552(b)(4)  and  the  cases  that  have 
been  decided  thereunder. 

§512.16    Class  determinations. 

(a)  The  Office  of  Chief  Counsel  may 
issue  a  class  determination  relating  to 
confidentiality  under  this  section  if  the 
Office  of  Chief  Counsel  determines  that 
one  or  more  characteristics  common  to 
each  item  of  information  in  that  class, 
will,  in  most  cases,  necessarily  result  in 
identical  treatment  of  each  item  of 
information  under  this  part,  and  that  it 
is  appropriate  to  treat  all  such  items  as 
a  class  for  one  or  more  purposes  under 
this  part.  Once  a  class  determination  is 
made,  the  Office  of  Chief  Counsel  will 
publish  the  new  class  determination  in 

,    the  Federal  Register. 

(b)  The  ChiefCounsel  may  amend, 
modify,  or  terminate  any  class 
determination  established  under  this 
section.  These  changes  will  be 
published  in  the  Federal  Register. 

(c)  Class  determinations  that  have 
been  made  by  the  Chief  Counsel  are 
listed  in  Appendix  B  to  this  part. 

(d)  A  class  determination  may  state 
that  all  of  the  information  in  the  class: 

(1)  Is  or  is  not  governed  by  a 
particular  section  of  this  part  or  by  a 
particular  set  of  substantive  criteria; 


Federal  Register /Vol.  67.  No.  83 /Tuesday.  April  30.  2002 /Proposed  Rules 


21205 


(2)  Fails  to  satisfy  the  applicable 
substantive  criteria  and  is  therefore 
presumed  not  to  cause  competitive 
harm  if  released; 

(3)  Satisfies  the  applicable  substantive 
criteria  and  is  therefore  presumed  to 
cause  competitive  harm  if  released;  or 

(4)  Satisfies  the  substantive  criteria 
that  competitive  harm  would  result  if 
released  for  a  certain  period  of  time,  but 
thereafter  would  not. 

(e)  Class  determinations  will  have  the 
effect  of  establishing  rebuttable 
presimiptions  and  do  not  conclusively 
determine  any  of  the  factors  set  out  in 
paragraph  (d)  of  this  section. 

§  51 2.1 7    How  long  should  it  take  to 
determine  whether  information  is  entitled  to 
confidential  treatment? 

(a)  When  information  claimed  to  be 
confidential  is  requested  under  the 
Freedom  of  Information  Act.  the 
determination  will  be  made  within 
twenty  (20)  working  days  after  NHTSA 
receives  such  a  request  or  within  thirty 
(30)  working  days  in  unusual 
circumstances  as  provided  under  5 
U.S.C.  552(a)(6)(A).  However,  these  time 
periods  may  be  extended  by  the  Office 
of  Chief  Counsel  for  good  cause  shown 
on  the  Office  of  Chief  Counsel's  own 
motion  or  on  request  from  any  person. 
An  extension  will  be  made  only  in 
accordance  with  5  U.S.C.  552(a)(6)(A), 
and  will  be  accompanied  by  a  written 
statement  setting  out  the  reasons  for  the 
extension. 

(b)  When  information  claimed  to  be 
confidential  is  not  requested  under  the 
Freedom  of  Information  Act.  the 
determination  of  confidentiality  will  be 
made  within  a  reasonable  period  of 
time,  at  the  discretion  of  the  Office  of 
Chief  Counsel. 

§512.18    How  will  I  be  notified  of  the 
confidentiality  determination? 

(a)  If  a  request  for  confidential 
treatment  is  granted,  the  submitter  of 
the  information  will  be  notified  in 
writing  of  the  determination  and  of  any 
appropriate  limitations. 

fb)  If  a  request  for  confidential 
treatment  is  denied  in  whole  or  in  part, 
the  submitter  of  the  information  will  be 
notified  in  vsriting  of  the  determination, 
and  the  reasons  for  the  denial,  and  will 
be  informed  that  the  information  will  be 
made  available  to  the  pubhc  not  less 
than  ten  (10)  working  days  after  the 
submitter  of  the  information  has 
received  notice  of  the  denial.  The 
information  may  be  released  publicly  on 
an  earlier  date,  if  the  Office  of  Chief 
Counsel  determines  in  wTiting  that  the 
public  interest  requires  that  the 
information  be  made  available  to  the 
public  on  such  date. 


§  51 2.19  If  I  disagree  with  a  determination 
made  by  the  Office  of  Chief  Counsel  under 
this  part,  what  can  I  do? 

(a)  A  submitter  of  information  whose 
request  for  confidential  treatment  is 
denied  in  whole  or  in  part,  may  petition 
for  reconsideration  of  that  decision. 
Petitions  for  reconsideration  shall  be 
addressed  to  and  received  by  the  Office 
of  Chief  Counsel  prior  to  the  date  on 
which  the  information  would  otherwise 
be  made  available  to  the  public.  The 
determination  by  the  Office  of  Chief 
Counsel  upon  such  petition  for 
reconsideration  shall  be 
administratively  final. 

(b)"lf  a  person  is  unable  to  submit  a 
petition  for  reconsideration  by  the  date 
on  which  the  information  otherwise 
would  be  made  available  to  the  public, 
that  person  may  submit  a  request  for  an 
extension  of  time.  Any  request  for  an 
extension  of  time  under  this  paragraph 
must  be  received  by  the  Office  of  Chief 
Counsel  before  the  date  on  which  the 
information  would  be  made  available  to 
the  public,  and  the  request  must  be 
accompanied  by  an  explanation 
describing  the  reason  for  the  request  and 
the  length  of  time  requested.  The  Office 
of  Chief  Counsel  will  determine 
whether  to  grant  or  deny  the  extension 
and  the  length  of  the  extension. 

(c)  If  a  petition  for  reconsideration  is 
granted,  the  petitioner  will  be  notified 
in  writing  of  the  determination  and  of 
any  appropriate  limitations. 

(d)  If  a  petition  for  reconsideration  is 
denied  in  whole  or  in  part,  or  if  a 
request  for  an  extension  is  denied,  the 
petitioner  will  be  notified  in  writing  of 
the  denial,  and  the  reasons  for  the 
denial,  and  will  be  informed  that  the 
information  will  be  made  available  to 
the  pubhc  not  less  than  ten  (10)  working 
days  after  the  petitioner  has  received 
notice  of  the  denial.  The  information 
may  be  released  publicly  on  an  earlier 
date,  if  the  Office  of  Chief  Counsel 
determines  in  writing  that  the  public 
interest  requires  that  the  information  be 
made  available  to  the  public  on  such 
date. 

Subpart  E— Agency  Treatment  of 
Information  Claimed  to  be  Confidential 

§  51 2.20    How  does  the  agency  treat 
information  submitted  pursuant  to  this  part 
tiefore  a  confidentiality  determination  is 
made? 

(a)  Information  received  by  NHTSA. 
for  which  a  properly  filed 
confidentiality  request  is  submitted, 
will  be  kept  confidential  until  the  Office 
of  Chief  Counsel  makes  a  determination 
regarding  its  confidentiality.  Such 
information  will  not  be  disclosed 
publicly,  except  in  accordance  with  this 
part. 


(b)  Redacted  copies  of  documents 
submitted  to  NHTSA  under  this  part 
will  be  disclosed  to  the  public. 

§512.21     How  Is  Information  submitted 
pursuant  to  this  part  treated  once  a 
confidentiality  determination  Is  made? 

(a)  Once  the  Office  of  Chief  Counsel 
makes  a  determination  regarding  the 
confidentiality  of  the  submitted 
information,  all  materials  determined 
not  to  be  entitled  to  confidential 
protection  will  be  disclosed  to  the 
public  in  accordance  with  the 
determination,  unless  a  timely  petition 
for  reconsideration  is  received  by  the 
agency. 

(b)  Upon  receipt  of  a  timely  petition 
for  reconsideration  under  §  512.19  of 
this  part,  the  submitted  information  will 
remain  confidential,  pending  a 
determination  regarding  the  petition. 
Once  the  Office  of  Chief  Counsel  makes 
a  determination  regarding  the  petition 
for  reconsideration,  all  materials 
determined  not  to  be  entitled  to 
confidential  protection  will  be  disclosed 
to  the  public,  in  accordance  with  that 
determination. 

§  51 2.22    Under  what  circumstances  may 
NHTSA  modify  a  grant  of  confidentiality? 

(a)  NHTSA  may  modif\-  a  grant  of 
confidentiality  based  upon: 

(1)  Newly  discovered  or  changed 
facts; 

(2)  A  change  in  the  applicable  law: 

(3)  A  change  in  class  determination, 
pursuant  to  §  512.16: 

(4)  The  passage  of  time;  or 

(5)  A  finding  that  the  prior 
determination  is  erroneous. 

(b)  If  NHTSA  believes  that  an  eariier 
determination  of  confidentiality  should 
be  modified  based  on  one  or  more  of  the 
factors  listed  in  paragraph  (a)  of  this 
section,  the  submitter  of  the  information 
will  be  notified  in  writing  that  NHTSA 
has  modified  its  eeirlier  determination 
and  of  the  reasons  for  the  modification, 
and  will  be  informed  that  the 
information  will  be  made  available  to 
the  public  in  not  less  that  ten  (10) 
working  days  from  the  date  of  receipt  of 
the  notice  of  modification.  The 
submitter  may  seek  reconsideration  of 
the  modification,  pursuant  to  §  512.19. 

§  51 2.23    Under  what  circumstances  may 
NHTSA  publicly  release  confidential 
information? 

(a)  Information  that  has  been  claimed 
or  determined  to  be  confidential  under 
this  part  mav  be  disclosed  to  the  public 
by  the  Administrator  notwithstanding     . 
such  claim  or  determination,  if 
disclosure  would  be  in  the  public 
interest  as  follows; 

(1)  Information  obtained  under 
chapter  325.  327,  329  or  331  of  title  49 
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of  the  United  States  Code  (formerly 
under  the  Motor  Vehicle  Information 
and  Cost  Savings  Act)  may  be  disclosed 
when  that  information  is  relevant  to  a 
proceeding  under  the  chapter  under 
which  the  information  was  obtained. 

(2)  Information  obtained  under 
chapter  301  of  title  49  of  the  United 
States  Code  (49  U.S.C.  30101  et  seq.). 
relating  to  the  establishment, 
amendment,  or  modification  of  Federal 
motor  vehicle  safety  standards 
(FMVSS),  may  be  disclosed  when 
relevant  to  a  proceeding  under  the 
chapter. 

(3)  Except  as  specified  in  the  next 
sentence,  information  obtain  under 
Chapter  301  of  title  49  of  the  United 
States  Code  (49  U.S.C.  30101  et  seq.]. 
related  to  a  possible  defect  or 
noncompliance,  shall  be  disclosed  when 
the  Administrator  decides  the 
information  will  assist  in  carrying  out 
sections  30117(b)  and  30118  through 
30121  of  title  49  or  that  is  required  to 

be  disclosed  under  30118(a)  of  title  49, 
except  as  provided  in  paragraph  (a)(4)  of 
this  section.  Early  warning  information 
collected  piu-suant  to  regulations 
promulgated  under  section  30166(m)  of 
title  49  (which  was  added  by  section 
3rb)  of  the  Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act)  shall  not 
be  disclosed  under  this  section,  unless 
the  Administrator  determines  the 
disclosure  of  the  information  will  assist 
in  carrying  out  sections  30177(b)  and 
30118  through  30121  of  title  49. 

(b)  No  information  will  be  disclosed 
under  paragraph  (a)  of  this  section 
unless  the  submitter  of  the  information 
is  given  written  notice  of  the 
Administrator's  intention  to  disclose 
information  under  this  section.  Written 
notice  will  be  given  at  least  ten  (10) 
working  days  before  the  day  of  release, 
unless  the  Administrator  finds  that 
shorter  notice  is  in  the  public  interest. 
The  notice  under  this  paragraph  will 
include  a  statement  of  the 
Administrator's  reasons  for  deciding  to 
disclose  the  information,  and  will  afford 
the  submitter  of  the  information  an 
opportunity  to  comment  on  the 
contemplated  release  of  the  information. 
The  Administrator  may  also  give  notice 
of  the  contemplated  release  of 
information  to  other  persons  and  may 
allow  these  persons  the  opportunity  to 
comment.  In  making  the  determination 
to  release  information  pursuant  to  this 
section,  the  Administrator  will  consider 
ways  to  release  the  information  that  will 
cause  the  least  possible  adverse  effects 
to  the  submitter. 

(c)  Notwithstanding  any  other 
provision  of  this  part,  information  that 


has  been  determined  or  claimed  to  be 
confidential  may  be  released: 

(1 )  To  a  committee  of  Congress; 

(2)  Pursuant  to  an  order  of  a  court 
with  valid  jurisdiction: 

(3)  To  the  Office  of  the  Secretary.  U.S. 
Department  of  Transportation  and  other 
Executive  branch  offices  or  other 
Federal  agencies  in  accordance  with 
applicable  laws; 

(4)  With  the  consent  of  the  submitter 
of  the  information;  and 

(5)  To  contractors,  if  necessary  for  the 
performance  of  a  contract  with  the 
agency  or  any  Federal  agency,  with 
specific  prohibitions  on  further  release 
of  the  information. 

Appendix  A — Certificate  in  Support  of 
Request  for  Confidentiality 

Certificate  in  Support  of  Request  for 
Confidentiality 

I, .  pursuant  to  the 

provisions  of  49  CFR  part  512,  state  as 
follows;  (1)  I  am  (official)  and  I  am 
authorized  by  (company)  to  execute 
documents  on  behalf  of  (company); 

(2)  The  information  contained  in  (pertinent 
document(s))  is  confidential  and  proprietary 
data  and  is  being  submitted  with  the  claim 
that  it  is  entitled  to  confidential  treatment 
under  5  U.S.C.  552(b)(4)  (as  incorporated  by 
reference  in  and  modified  by  the  statue  under 
which  the  information  is  being  submitted); 

(3)1  hereby  request  that  the  information 
contained  in  (pertinent  document(s))  be 
protected  for  (requested  period  of  time); 

(4)  I  have  personally  inquired  of  the 
responsible  (company)  personnel  who  have 
authority  in  the  normal  course  of  business  to 
release  the  information  for  which  a  claim  of 
confidentiality  has  been  made  to  ascertain 
whether  such  information  has  ever  been 
released  outside  (company); 

(5)  Based  upon  such  inquiries,  to  the  best 
of  my  knowledge,  information  and  belief,  the 
information  for  which  (company)  has 
claimed  confidential  treatment  has  never 
been  released  or  become  available  outside 
(company);  (except  as  hereinafter  specified): 

(6)  There  have  been  no  prior 
determinations  by  NHTSA,  other  Federal 
agencies,  or  Federal  courts  relating  to  the 
confidentiality  of  the  submitted  information; 
(except  as  hereinafter  specified): 

(7)  I  make  no  representations  beyond  those 
contained  in  this  certificate  and,  in 
particular,  I  make  no  representations  as  to 
whether  this  information  may  become 
available  outside  (company)  because  of 
unauthorized  or  inadvertent  disclosure 
(except  as  stated  in  Paragraph  5);  and 

(8)  I  certify  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct.  Executed  on 

this  the  _  day  of , .  (If  executed 

outside  of  the  United  States  of  America:  I 
certify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct),  (signature  of 
official) 

Appendix  B — Class  Determinations 

(a)  The  Office  of  Chief  Counsel  has 
determined  presumptively  that  the  following 


classes  of  information  would  cause 
competitive  harm  if  released: 

(1)  Blueprints  and  engineering  drawings 
containing  process  and  production  data 
where  the  subject  could  not  be  manufactured 
without  the  blueprints  or  engineering 
drawings  except  after  significant  reverse 
engineering; 

(2)  Future  specific  model  plans  (to  be 
protected  only  until  the  date  on  which  the 
specific  model  to  which  the  plan  pertains  is 
first  offered  for  sale);  and 

(3)  Future  vehicle  production  or  sales 
figures  for  specific  models  (to  be  protected 
only  until  the  termination  of  the  production 
period  for  the  model  year  vehicle  to  which 
the  information  pertains); 

(b)  The  Office  of  Chief  Counsel  has 
determined  presumptively  that  the  following 
classes  of  information  would  not  cause 
competitive  harm  if  released: 

(1)  Consumer  complaints  and  related 
documents  required  to  be  submitted  to  the 
agency; 

(2)  Reports  and  data  required  to  be 
submitted  to  the  agency  related  to  property 
damage  claims; 

(3)  Reports  and  data  required  to  be 
submitted  to  the  agency  related  to  warranty 
claims;  and 

(4)  Test  procedures  used  to  certify 
compliance  with  applicable  Federal  motor 
vehicle  safety  standards  (FMVSS)  and  the 
results  of  such  testing. 

Appendix  C — 0MB  Clearance 

The  0MB  clearance  number  for  this 
regulation  is  2127-0025. 
National  Highway  Traffic  Safety 
Administration. 

Issued  on:  April  19,  2002. 
Jeffrey  W.  Range, 
Administrator 
[FR  Doc.  02-10181  Filed  4-29-02;  8:45  am] 
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SUMMARY:  NMFS  announces  that  the 
New  England  Fisherv'  Management 
Council  (Council)  has  submitted  the 
Atlantic  Deep-Sea  Red  Crab  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  The  FMP  is  intended  to 
prevent  overfishing  and  maintain  fleet 
capacity  appropriate  to  the  resource 
abundance. 

DATES:  Comments  must  be  received  on 
or  before  July  1.  2002. 

ADDRESSES:  Comments  on  the  FMP 
should  be  sent  to  Patricia  A.  Kurkul. 
Regional  Administrator,  NMFS, 
Northeast  Regional  Office.  One 
Blackburn  Drive,  Gloucester.  MA  01930. 
Mark  the  outside  of  the  envelope. 
"Comments  on  Red  Crab  FMP." 

Copies  of  the  FMP.  its  Regulatory 
Impact  Review  (RIR)  and  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
and  the  Final  Environmental  Impact 
Statement  (FEIS)  are  available  from  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 


(Council).  50  Water  Street.  The  Tannery- 
-  Mill  2.  Newbur\'port.  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  E 

Martin  Jaffe,  Fishery  Policy  Analyst. 
978-281-9272,  fax  978-281-9135. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
proposes  an  overfishing  definition  and 
implementation  of  the  following 
measures;  A  target  total  allowable  catch 
(TAC)  level  for  the  management  area;  a 
procedure  for  the  development  and 
revision  of  annual  specifications;  a 
framework  adjustment  process;  a 
limited  access  program  for  the  directed 
fishery;  trip  limits  and  incidental 
harvest  allowances:  permitting  and 
reporting  requirements,  including  an 
automated  Interactive  Voice  Response 
(IVR)  reporting  system  for  limited  access 
vessels;  a  Days-at-Sea  (DAS)  allocation 
effort  control  program;  gear  restrictions 
and  gear  marking  requirements;  trap/pot 
limits:  restrictions  on  processing  at  sea; 
restrictions  on  retaining  and  landing 
female  crabs  in  the  directed  fishery; 
mutilation  restrictions;  and  other 


measures  for  administration  and 
enforcement, 

A  proposed  rule  that  would 
implement  the  FMP  may  be  published 
in  the  Federal  Register  for  public 
comment,  following  NMFS'  evaluation 
of  the  proposed  rule  under  the 
procedures  of  the  Magnuson-Ste\"ens 
.Act.  Public  comments  on  the  proposed 
rule  must  be  received  by  the  end  of  the 
comment  period  on  the  FMP  to  be 
considered  m  the  approval,  disapproval 
decision  on  the  FMP.  All  comments 
received  by  July  1.  2002.  whether 
specifically  directed  to  the  FMP  or  the 
proposed  rule,  will  be  considered  m  the 
approval/disapproval  decision  on  the 
FMP.  Comments  received  after  that  date 
will  not  be  considered  in  the  decision 
to  approve  or  disappro\e  the  FMP. 

.\uthority:  16  L'.S.C.  1801  et  seq. 

Dated    .^pril  25.  2002. 
lohn  H.  Dunnigan. 

Director.  Office  of  Sustainable  Fisheries. 

Sational  Marine  Fisheries  Ser\ire 

[FR  Doi    02-105'^8  Filed  4-25M1:,  8  4r>  am] 

BILLING  CODE  351(V-22-S 
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This  section  of  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Availability  of  a  New  Partially 
Validated  Simulation  Model  of  the 
Cotton  Crop 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  availability  and  intent. 

summary:  Over  the  last  30  years,  the 
U.S.  Department  of  Agriculture's 
(USDA)  Agricultural  Research  Service 
(ARS)  has  conducted  a  wide  range  of 
research  on  cotton  which  is  an 
agriculturally  important  crop  in  the  U.S. 
Part  of  this  effort  involved  the 
development  of  research  models  which 
subsequently  evolved  into  a  series  of 
"production  models"  designed  to  serve 
as  decision  aids  to  cotton  producers.  In 
1996,  ARS  decided  to  develop  a  new 
"second  generation"  Cotton  Production 
Model  (CPM)  that  would  retain  the  best 
features  of  the  earlier  versions  in  a  new, 
more  versatile,  and  more  user  friendly 
framework.  This  process  was  completed 
to  the  stage  of  beta-testing  by  1999. 
when  the  need  to  redirect  limited 
resources  to  other  priorities  caused  ARS 
to  decide  not  to  complete  the  validation 
process.  The  model  is  now  being 
released  for  further  development.  ARS 
believes  that  CPM.  while  only  partially 
validated,  has  the  potential  to  make 
useful  contributions  to  American  cotton 
producers  when  completed.  For  these 
reasons,  ARS  decided  to  make  the 
model's  source  codes  available  for 
further  development  and 
commercialization  to  any  researcher  or 
company  interested  in  cotton 
production,  precision  agriculture,  or 
related  technologies. 
DATES:  The  CPM  is  available  as  of 
February  7.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technology  Transfer  Point  of  Contact: 
Dr.  Richard  J.  Brenner.  USD  A- ARS. 
Office  of  Technology  Transfer,  George 


Washington  Carver  Center,  5601 
Sunnyside  Avenue,  Beltsville,  Maryland 
20705-5131,  Tel.:  301  504-6905,  e-mail: 
Richarcl.Brenner@nps.ars.usda.gov. 

Validation  Technical  Point  of  Contact: 
Dr.  Gretchen  Sassenrath-Cole  USDA- 
ARS,  Application  and  Production 
Research  Unit.  PO  Box  36,  Stoneville, 
Mississippi,  Tel.:  662-686-5289,  e-mail: 
^sassen^ath@a^s.  usda.gov. 

Technical  Point  of  Contact:  Dr.  V.  R. 
Reddy,  Plant  Physiologist/Research 
Leader,  Alternate  Crops  and  Systems 
Lab..  Bldg  007.  Rm  116,  BARC-W. 
10300  Baltimore  Avenue,  Beltsville, 
Maryland  20705,  Tel.:  301-504-5806.  e- 
mail:  vreddy@asn:arsusda.gov. 
SUPPLEMENTARY  INFORMATION:  A  new 
process-based  cotton  model,  CPM,  has 
been  developed  to  simulate  the  growth 
and  development  of  upland  cotton 
(Gossypium  hirsutum  L.)  throughout  the 
growing  season  with  minimal  data 
input.  CPM  predicts  final  cotton  yield 
for  any  combination  of  soil,  weather, 
cultivar,  and  sequence  of  management 
actions.  The  executable  code,  source 
code,  and  supporting  docimientation  for 
the  model  are  available  on  the  webpage 
of  the  Office  of  Technology  Transfer, 
USDA-ARS  (http://ott.ars.  usda.gov/). 
The  personal  computer  system 
requirements  to  run  CPM  are  minimal, 
requiring  IBM-compatability,  Windows 
95+,  64K  RAM,  and  4Mb  hard  disk 
space. 

The  model  draws  upon  the  latest 
scientific  knowledge  available,  and  is 
intended  to  be  used  with  a  wide  variety 
of  cotton  types  across  the  entire  U.S. 
Cotton  Belt.  CPM  is  written  in  C++ 
using  a  new  modular  structure  that 
allows  flexibility  and  adaptability.  This 
object-oriented  structure  should  allow 
modules  to  be  incorporated  into 
process-based  models  of  other  crop 
species  (see  Acock,  B.  and  V.  R,  Reddy. 
1977.  Designing  an  object-oriented 
structure  for  crop  models.  Ecological 
Modeling  94:  33-44).  In  addition  to 
being  modular  and  generic,  CPM  has 
other  advantages  over  earlier  models. 
Compared  to  previous  cotton  models, 
CPM  is  more  robust,  more  user- friendly, 
more  easily  maintained,  and  more  easily 
updated  with  future  advances  in 
science.  The  algorithms  that  simulate 
crop  growth  are  derived  in  part  from  the 
best  of  each  of  the  previous  models,  and 
they  incorporate  new  physiological 
information  as  well.  A  new  feature  of 
CPM  is  that  it  incorporates  2DS0IL,  an 


excellent  up-to-date  soil  and  root 
process  model  (see  Timlin,  D.  J.,  Y. 
Pachepsky,  and  B.  Acock.  1996.  A 
design  for  a  modular,  generic  soil 
simulator  to  interface  with  plant 
models.  Agronomy  Journal  88:162-169), 
2DSOIL  tracks  water  movement  through 
the  soil-plant-atmosphere  continuum 
with  hourly  time-steps.  It  also 
incorporates  a  new  model  of  plant  water 
relations  that  responds  realistically  to 
water  stress.  CPM  has  updated 
treatments  of  carbon  and  nitrogen 
stresses  compared  to  previous  models, 
and  it  is  designed  for  easy  addition  of 
responses  to  phosphorus  and  potassium. 
Because  the  growth  of  each  leaf, 
intemode  and  fiiiit  is  simulated 
separately,  CPM  should  be  easily  linked 
to  pest  or  disease  models. 

CPM  requires  fewer  and  simpler  data 
inputs  from  users  than  do  previous 
models.  Required  inputs  at  the  start  of 
each  nin  include  data  on  weather,  soil, 
cultivar  characteristics,  and 
management  actions.  No  prior 
knowledge  of  cotton  growth  is  required 
and  no  soil  or  plant  measurements  are 
required  during  the  season.  Mid-season 
correction  of  simulated  plant  growth  is 
unnecessary.  Weather  data  are  best 
obtained  from  a  weather  station  near  the 
field,  though  use  of  readily  available 
county  weather  data  produces 
acceptable  results.  Soils  data  from  the 
database  of  the  U.S.  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  (NRCS),  generally 
are  sufficient  to  run  CPM.  These  data 
are  maintained  and  updated  by  NRCS, 
and  can  be  accessed  if  one  knows  the 
soil  type  in  which  the  crop  is  grown. 
Data  on  management  actions  are  entered 
by  the  user,  and  are  similar  to  those  of 
other  modem  models. 

In  1998,  CPM  underwent  limited 
testing  and  revision  using  data  from 
several  locations  across  the  U.S.  Cotton 
Belt.  In  1999,  the  evaluation  was  much 
more  extensive,  using  data  from  about 
20  locations  across  the  Cotton  Belt  in  a 
cooperative  effort  involving  ARS 
scientists.  University  scientists,  and 
Cooperative  Extension  Specialists  and 
Agents.  The  testing  utilized  the  most 
current  cultivars  and  management 
practices,  including  genetically 
engineered  cultivars  and  ultra-narrow 
row  spacings.  Evaluation  testing  was  an 
independent  process  from  model 
development  and  calibration 
(parameterization).  In  one  test,  the 
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model  was  calibrated  using  data 
obtained  in  1997  for  the  variety  DPL 
5415  RR  in  Starkville,  Mississippi,  on  a 
Marietta  soil.  Calibration  of  the  model 
involved  determining  cultivar-specific 
values  of  11  parameters  to  provide  a 
best  fit  between  model  output  and 
measured  crop  characteristics  (e.g.. 
plant  height,  number  of  nodes,  stem 
weight,  fruit  count,  fruit  weight).  The 
calibrated  model  accurately  predicted, 
plant  growth  from  the  same  cultivar 
grown  in  Stoneville,  Mississippi,  on  a 
Bosket  loam  in  1998.  Notably.  1997  was 
a  cool  wet  year,  whereas  1998  was  a  hot 
dry  year.  The  model's  success  in 
simulating  responses  to  these 
environmental  and  soils  differences 
indicates  its  robustness  and  utility. 

CPM  has  the  potential  to  be  useful  as 
a  decision  aid  for  cotton  farmers  and 
crop  production  consultants.  If  fully 
developed,  it  would  be  a  valuable  tool 
to  optimize  management  inputs  such  as 
irrigation,  fertilization,  plant  growth 
regulators,  and  defoliant  application 
prior  to  harvest.  In  its  current  version, 
however,  CPM  has  not  yet  been  fully 
validated  to  be  useful  as  a  decision  aid. 
The  released  version  of  CPM  should  be 
considered  an  advanced  model  suitable 
for  research  purposes.  ARS  does  not 
endorse  its  use  for  any  other  purpose  at 
this  time.  Of  particular  importance  to  a 
decision  aid  model  is  the  user  interface. 
The  interface  under  which  CPM  has 
been  developed  and  tested  is  one  that 
was  earlier  developed  for  the  soybean 
model,  GLYCIM,  and  has  been 
documented  elsewhere  (Acock.  B.. 
Pachepsky,  Y.  A.,  Mironenko,  E.  V.. 
Whisler,  F.  D.,  and  Reddy.  V.  R.  1999. 
GUICS:  A  Generic  User  Interface  for  On- 
Farm  Crop  Simulations.  Agronomy 
Journal.  91:657-665).  However,  this 
interface  is  not  part  of  the  current 
release,  and  the  user  will  need  to 
develop  or  adapt  one  for  his  or  her  own 
needs. 

The  CPM  Development  Team  was  an 
ad  hoc  group  drawn  from  numerous 
ARS  laboratories  across  the  Cotton  Belt. 
Dr.  Basil  Acock,  ARS,  Beltsville. 
Maryland,  led  the  team  that  developed 
CPM  to  its  present  stage.  Drs.  Rick 
Olson  cind  Yakov  Pachepsky  were  the 
other  central  members  of  the 
development  team.  The  other  team 
members  included.  Drs.  Eugene 
Marenenko,  Avi  Marani.  Ron  Sequeira. 
and  Hal  Lemmon.  The  CPM  Validation 
Team  was  led  by  Dr.  Gretchen  F. 
Sassenrath-Cole.  ARS,  Stoneville,  MS. 
with  a  very  large  team  of  cooperators. 

ARS  is  releasing  the  source  code  and 
documentation  of  CPM  at  this  time, 
under  the  Authority:  35  U.S.C.  207,  so 
that  interested  parties  can  continue  to 
develop  the  model  for  their  own  needs 


and  purposes.  ARS  does  not  foresee 
providing  monetary  or  technical  support 
for  the  efforts  of  others  to  refine,  adapt, 
or  use  this  model,  and  provides  no 
warranty  for  its  use  for  any  purpose. 
ARS  does  not  reserve  any  rights  or 
interests  in  the  work  that  may  be 
performed  by  others  to  refine  or  adapt 
it.  ARS  does  reserve  the  right  to 
continue  its  own  refinement  of  the 
current  version  of  the  model  at  a  later 
date,  should  program  needs  require  it. 

Michael  D.  Ruff, 

Assistant  Administrator. 

IFR  Doc.  02-10565  Filed  4-29-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-01 3N] 

Exemption  for  Retail  Store  Operations 

agency:  Food  Safetv  and  Inspection 

Service.  USD  A. 

ACTION:  Notice  of  adjusted  dollar 

limitations. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
automatic  increases  in  the  dollar 
limitations  on  sales  of  meat  and  meat 
food  products  and  poultr\'  products  to 
hotels,  restaurants,  and  similar 
institutions  that  do  not  disqualify'  a 
store  for  exemption  from  Federal 
inspection  requirements.  By  action  of 
FSIS'  regulations,  for  calendar  year 
2002,  the  dollar  limitation  for  meat  and 
meat  food  products  has  increased  from 
S44,900  to  $47,000  and  for  poultry- 
products  from  S39.800  to  541,600. 
These  increases  are  based  on  price 
changes  for  these  products  evidenced  by 
the  Consumer  Price  Index  (CPI). 
EFFECTIVE  DATE:  This  notice  is  effective 
April  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Daniel 
Engeljohn,  Ph.D.,  Director.  Regulations 
and  Directives  Development  Staff. 
Office  of  Policy.  Program  Development, 
and  Evaluation,  FSIS,  U.S.  Department 
of  Agricuhure,  Room  112.  Cotton  Annex 
Building.  300  12th  Street,  SVV.. 
Washington,  DC  20250-3700:  telephone 
(202) 720-5627, fax  (202)  690-0486. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.]  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451 
et  seq.]  provide  that  the  statutory' 
provisions  requiring  inspection  of  the 
slaughter  of  livestock  or  poultry  and  the 


preparation  or  processing  of  products 
thereof  do  not  apply  to  operations  of 
types  traditionally  and  usually 
conducted  at  retail  stores  and 
restaurants,  when  conducted  at  any 
retail  store  or  restaurant  or  similar 
retail-type  establishment  for  sale  in 
normal  retail  quantities  or  ser%'ice  to 
consumers  at  such  establishments  (21 
U.S.C.  454(c)(2)and  661  (c)(2)).  In 
§§  303.1(d)  and  381.10(d).  respectively 
(9  CFR  303.1(d)  and  381.10(d)),  FSIS 
regulations  address  the  conditions 
under  which  requirements  for 
inspection  do  not  apply  to  retail 
operations. 

Under  these  regulations,  sales  to 
hotels,  restaurants,  and  similar 
institutions  disqualify  a  store  for 
exemption  if  they  exceed  either  of  two 
maximum  limits:  25  percent  of  the 
dollar  value  of  total  product  sales  or  the 
calendar  year  dollar  limitation  set  by  the 
Administrator.  The  dollar  limitation  is 
adjusted  automatically  during  the  first 
quarter  of  the  year  if  the  CPI.  published 
by  the  Bureau  of  Labor  Statistics, 
indicates  an  increase  or  decrease  of 
more  than  S500  in  the  price  of  the  same 
volume  of  product  for  the  previous  year, 
FSIS  publishes  a  notice  of  the  adjusted 
dollar  limitations  in  the  Federal 
Register.  (See  paragraphs  (d)(2)(iii)(b) 
and  (d)(2)(vi)  of  §§303.1  and  381.10.) 

The  CPI  for  2001  reveals  an  average 
annual  price  increase  for  meat  and  meat 
food  products  of  4.6  percent  and  for 
poultry  products  of  4.4  percent.  When 
rounded  off  to  the  nearest  SIOO.OO.  the 
price  increase  for  meat  and  meat  food 
products  is  52,100.00  and  for  poultry 
products  is  Si. 800. 00.  Because  the  price 
of  meat  and  meat  food  products  and  the 
price  of  poultry  products  have  increased 
bv  more  than  5500.  in  accordance  with 
§§  300.1  (d)(2)(iii)(b)  and  381.10 
(d)(2)(iii)(b)  of  the  regulations  FSIS  has 
increased  the  dollar  limitation  on  sales 
to  hotels,  restaurants,  and  similar 
institutions  from  544.900  to  547.000  for 
meat  and  meat  food  products  and  from 
539.800  to  541 .000  for  poultry  products 
for  calendar  year  2002. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  final  rule.  FSIS  will  announce 
and  provide  copies  of  this  Federal 
Register  notice  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
httpj /wwvk'.fsis.usda.gov .  The  update  is 
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used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience  than  would  be 
otherwise  possible. 

For  more  information  or  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington.  DC,  on:  April  24, 
2002. 

William  ].  Hudnall, 
Acting  Administrator. 

IFR  Doc.  02-10538  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  3410-OM-f> 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Kootenai  (KNF)  and  Idaho  Panhandle 
National  Forests  (IPNF);  Montana, 
Idaho  and  Washington;  Revised  Land 
and  Resource  Management  Plans 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  in 
conjunction  with  revision  of  the  Land 
and  Resource  Management  Plans 
(hereafter  referred  to  as  Forest  Plan  or 
Plans)  for  the  Kootenai  and  Idaho 
Panhandle  National  Forests  (Kootenai 
Idaho  Panhandle  Zone,  hereafter 
referred  to  as  KIPZ)  located  in  Lincoln, 
Sanders,  and  Flathead  counties  in 
Montana;  Bonner,  Boundary,  Kootenai. 
Shoshone  and  Benewah,  Latah,  and 
Clearwater  counties  in  Idaho;  and  Pend 
Oreille  county  in  Washington. 

summary:  The  USDA— Forest  Service 
will  prepare  an  environmental  impact 
statement  in  conjunction  with  the 
revision  of  Land  and  Resource 
Management  Plans  for  the  KIPZ.  This 
notice  describes  the  initial  revision 
topics  and  issues  with  the  current  Forest 
Plans,  estimated  dates  for  filing  the 
environmental  impact  statement, 
information  concerning  public 
participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  in 
writing  by  December  1,  2002.  The  draft 


environmental  impact  statement  is 

expected  by  December  2003  and  the 

final  environmental  impact  statement  is 

expected  by  April  2005. 

ADDRESSES:  Send  written  comments  and 

suggestions  to  Forest  Supervisor,  c/o 

Forest  Plan  Revision,  Kootenai  National 

Forest.  1101  W  Hwy  2.  Libby,  MT 

59923. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Krueger  at  (406)  293-6211  or  Gary  Ford 

at  (208) 765-7478. 

SUPPLEMENTARY  INFORMATION: 

Plan  revisions  are  warranted  in  light 
of  the  combined  effects  of  multiple 
needs  for  change.  The  preliminary 
revision  issues  have  been  developed 
from  discussions  with  Kootenai  and 
Idaho  Panhandle  National  Forests 
employees,  our  Monitoring  and 
Evaluation  Reports,  current  science  and 
assessments,  and  oiu  daily  contact  with 
our  public.  The  preliminary  issues  have 
been  divided  into  two  categories: 

Revision  Topics — This  category 
4ncludes  topics  for  which  resource 
conditions,  technical  knowledge,  or 
public  perception  of  resource 
management  have  created  a  "need  for 
change"  in  the  Forest  Plans.  These 
topics  generally  would  be  significant 
amendments  because  their  resolution 
could  result  in  changes  to  management 
direction  over  large  areas  of  the  Forests, 
changes  in  the  mix  of  goods  and 
services  that  the  Forests  provide,  and 
changes  to  other  decisions  made  in  the 
Forest  Plans.  They  involve  choices  in 
management  direction  where  there  is  no 
clear  public  consensus  on  the  best 
course  of  action. 

Other  Revision  Items — A  number  of 
items  were  identified  that  need  to  be 
addressed  in  the  Forest  Plans,  but  do 
not  meet  the  above  criteria  for  Revision 
Topics.  In  general,  these  items  represent 
inadequate  or  out-of-date  Forest  Plan 
direction  and  addressing  these  items 
would  not  require  a  significant 
amendment  to  the  Forest  Plans.  There 
appears  to  be  general  consensus  on  how 
to  resolve  the  issue  by  reviTiting  and 
updating  the  Forest  Plans  Standards  and 
Guidelines  during  Forest  Plan  Revision. 
Following  are  the  Revision  Topics/ 
Preliminary  Issues  that  have  been 
identified  to  date; 

I.  Revision  Topics 

National  Forest  System  lands  are 
capable  of  contributing  essential 
elements  in  managing  for  sustainability. 
Sustainability  is  widely  recognized  as 
the  overarching  objective  of  land  and 
resource  management.  Sustainability  in 
land  management  has  three 
components:  ecological,  economic,  and 
social.  These  different  components  of 


sustainability  are  interrelated.  The 
sustainability  of  ecological  systems  is  a 
necessary  prerequisite  for  strong, 
productive  economies  and  enduring 
human  communities.  At  the  same  time, 
we  compromise  human  welfare  if  we 
fail  to  sustain  vital,  functioning 
ecological  systems.  In  addition,  strong 
economies  and  communities  are  often  a 
prerequisite  to  societies  possessing  the 
will  and  patience  needed  to  sustain 
ecologicsd  systems. 

The  revision  topics  have  been 
developed  around  the  ecological, 
economic,  and  social  components  of 
sustainability.  The  planning  questions 
for  each  revision  topic  provide 
information  that  further  defines  the 
topic  and  how  we  intend  to  address  it 
in  plan  revision. 

Ecological  Components  of  Sustainability 

Ecological  sustainability  is  defined  as; 
"The  ability  to  maintain  diversity, 
productivity,  resilience  to  stress,  health, 
and  yields  of  desired  values,  resource 
uses,  products,  or  services  over  time  in 
an  ecosystem  while  maintaining  its 
integrity."  (cited  from  Sustaining 
Ecosystems;  A  Conceptual  Approach, 
USDA  Forest  Service,  Pacific  Southwest 
Research  Station,  R5-EM-TP-001 ,  p. 
212). 

Topic  1 — Terrestrial 

Forest  plan  monitoring,  geographic 
area  assessments,  the  Northern  Region 
Overview,  and  the  Interior  Columbia 
River  Basin  Ecosystem  Management 
Project  have  identified  problems  in 
maintaining  terrestrial  sustainability  on 
our  national  forest  lands.  Examples  of 
findings  in  these  assessments  indicate 
we  are  lacking  in  early  serai  tree  species 
and  have  an  increasing  amount  of 
shade-tolerant,  fire  intolerant,  and 
insect  and  disease  prone  tree  species 
dominating  the  landscape.  Decades  of 
fire  suppression  have  resulted  in  higher 
fuel  loading  and  landscapes  that  may 
pose  risk  to  terrestrial  sustainability. 
There  is  a  reduction  in  large  snags  on 
portions  of  the  landscape.  Past  timber 
harvest  has  resulted  in  a  decrease  in 
interior  habitat  in  late  successional 
stands. 

Planning  Question  #1 

What  structure,  composition,  and 
function  of  vegetation  components  are 
needed  to  contribute  to  long-term 
terrestrial  sustainability? 

Planning  Question  #2 

What  species  are  at  risk  and  which  are 
not  and  what  strategies  are  needed  to 
contribute  to  sustaining  all  native  and 
desired  non-native  species? 
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Proposed  Actions 

Based  on  monitoring  results, 
preliminan'  analyses,  and  public  input, 
the  following  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 

•  Define  the  desired  conditions  for 
contribution  of  national  forest  system 
lands  to  terrestrial  ecosystem 
sustainability  for  appropriate  temporal 
and  spatial  scales. 

•  Base  management  practices  on 
understanding  and  consideration  of 
natural  disturbance  processes,  including 
the  intensity,  frequency,  and  magnitude 
of  those  disturbance  regimes. 

•  Develop  a  strategy-  for  aggressively 
treating  noxious  weed  populations 
through  various  means,  including 
mechanical,  biological  and  chemical 
control. 

•  Develop  a  monitoring  strategy  that 
will  measure  appropriate  indicators  of 
ecological  sustainability  at  multiple 
scales,  and  will  serve  to  facilitate 
adaptive  management. 

Topic  2 — Aquatic 

Forest  Plan  monitoring,  geographic 
area  assessments,  the  Northern  Region 
Overview,  and  Interior  Columbia  River 
Basin  Ecosystem  Management  Project 
have  identified  problems  with  the 
hydrologic  condition  of  many  of  our 
watersheds  and  aquatic  life  in  our 
national  forest  lands.  Approximately 
165  stream  segments  or  water  bodies 
have  been  listed  by  the  States  as 
impaired  water  quality  under  section 
303(d)  of  the  Clean  Water  Act. 
Landscape  assessments  have  found  that 
approximately  20  percent  of  our 
wastersheds  are  "not  properly 
functioning,"  and  30-50  percent  may  be 
"functioning  at  risk."  In  recent  years 
under  the  Endangered  Species  Act,  two 
fish  species  have  been  listed  as 
"threatened"  or  "endangered,"  and 
three  additional  species  are  being 
studies  for  possible  future  listing. 

Planning  Question  #1 

What  are  the  conditions  and  trends  of 
the  Forests'  watersheds,  riparian  areas, 
and  aquatic  biota?  How  well  do  the 
aquatic  systems'  condition,  status  and 
trend  contribute  to  aquatic 
sustainability? 

Plaiming  Question  #2 

What  management  strategies  are 
needed  to  effectively  contribute  to  the 
maintance  or  restoration  of  aquatic 
sustainability? 

Proposed  Actions 

Based  on  monitoring  results, 
preliminary  analyses,  and  public  input, 
the  following  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 


•  Provide  strategies  that  maintain  the 
conditions  and  water  quality  of 
watersheds  that  are  "properly 
functioning"  and  are  fully  supporting 
beneficial  uses. 

•  Provide  strageties  that  will  restore 
watershed  conditions  and  water  quality 
in  "not  properly  functioning."  and 
"functioning-at  risk"  watersheds 
adequately  to  fully  support  beneficial 
uses. 

•  Facilitate  Total  Maximum  Daily 
Load  (TMDL)  implementation  plans  and 
schedules  coordinated  with  the  States' 
restoration  priorities  in  watersheds  that 
contain  water  quality  limited  (303d) 
segments  and  waterbodies. 

•  Develop  strategies  that  will  protect, 
and  where  feasible,  recover  native 
aquatic  and  riparian  dependent  species 
and  prevent  the  introduction  and  spread 
of  undesirable  non-native  aquatic 
species. 

•  Develop  strategies  that  will  restore 
aquatic  resources,  including  water 
quality,  watershed  systems,  streams, 
lakes  and  other  water  bodies,  wetlands, 
riparian  areas,  and  floodplains. 

•  Prioritize  watershed  systems  for 
restoration  by  designing  and  applying 
effective  Best  Management  Practices  and 
watershed-scale  restoration  projects 
cooperatively  with  States,  Tribes, 
adjacent  land  interests,  and  the  public. 

Topic  3 — Soil  Productivity 

The  inherent  capability  of  soil  to 
support  vegetative  growth  is  central  to 
forest  management  and  is  rooted  in  our 
land  ethic  and  resource  laws.  Soil 
physical  and  chemical  status,  within 
acceptable  ranges,  is  an  indicator  of 
maintaining  or  improving  soil 
productivity.  Some  soil  nutrients  are 
derived  from  parent  materials 
(geological  types);  others  from  organic 
debris  (woody  or  vegetative  materials), 
wind  or  water  deposits,  climate  and 
other  factors. 

Management  practices,  such  as 
logging  or  prescribed  fire,  may  disturb 
the  natural  balance  of  soil  nutrients  and 
physical  condition,  and.  particularly 
with  potassium-limited  soils,  contribute 
to  regeneration  problems,  slowing 
grov^,  and  thereby  increasing 
susceptibility  to  insects  and  disease. 
Current  research  by  the  Intermountam 
Forest  Tree  Nutrition  Cooperative  is 
showing  that  potassium  is  inherently 
very  low  within  portions  of  the 
Precambrian  meta-sedimentary  rocks 
known  as  the  Belt  Super-group. 
Approximately  80%  of  the  KIPZ  is 
located  on  this  Belt  Super-group 
formation.  This  research  indicates  that 
20-30%  of  this  area  may  be  inherently 
deficient  in  potassium.  Limited 
potassium  nutrition  has  been  shown  to 


significantly  affect  Douglas-fir  root 
biochemistr>-,  making  these  trees  much 
more  susceptible  to  insects  and  disease. 

Other  key  soil  elements  that  address 
sustainability  of  forest  soil  productivity 
are  detrimental  disturbances 
(compaction,  displacement,  erosion,  and 
severe  burns)  and  nutrient  cycling 
(residual  organics  debris).  These 
elements  are  adequately  addressed  in 
the  current  Forest  Plans.  FSH  direction 
and  best  management  practices,  and 
will  not  be  part  of  the  plan  revision 
topics. 

Planning  Question  #1 

Does  the  soil  nutrient  conditions,  and 
trends  support  long-term  soil 
productivity  on  nutrient  limited  (i.e.. 
potassium-limited)  sites? 

Proposed  Actions 

Based  on  monitoring  results, 
preliminary-  analyses,  and  public  input, 
the  foUowmg  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 

•  Develop  criteria  to  maintain  and 
restore  soil  productivity  on  potassium 
and  other  nutrient  limited  soils. 

Social  and  Economic  Components  of 
Sustainability 

Social  and  economic  components  of 
sustainability  include  meeting  the 
economic,  social,  aesthetic,  and  cultural 
needs  and  desires  of  local  communities 
without  reducing  the  capacity  of  the 
environment  to  provide  for  the  needs 
and  desires  of  future  generations 

Topic  4 — Production  and  Use  Levels 

National  Forest  System  lands 
contribute  many  values,  services, 
outputs,  and  uses  that  allow  economies 
and  communities  to  persist,  prosper, 
and  evolve. 

Recreation,  the  production  of  wood 
fiber,  grazing  of  livestock,  and  mining 
are  important  historic  and  current  uses 
of  the  Forest.  The  level  of  production  of 
these  commodities  and  recreation  uses 
affects  the  social  and  economic 
environment  of  local  communities. 
These  production  and  use  levels  must 
be  sustainable  in  order  to  contribute  to 
sustainable  economies  and 
communities.  Monitoring  indicates  that 
wood  fiber  production  levels  are  far 
below  those  estimated  to  occur  in  the 
current  Forest  Plans.  Timber  harxest 
levels  for  the  past  13  years  are  less  than 
50%  of  those  projected  in  the  current 
Forest  Plans.  Recent  assessments 
indicate  that  motorized  and  non- 
motorized  recreation  use  has  increased 
above  levels  projected  in  the  current 
Forest  Plans. 
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Planning  Question  #1 

What  are  the  jobs,  income,  costs  and 
values  associated  with  the  Forest 
production  and  use  levels? 

Planning  Question  #2 

How  are  the  lifestyles,  values,  and 
beliefs  of  local  communities  affected? 

Proposed  Actions 

Based  on  monitoring  results, 
preliminary  analyses,  and  public  input, 
the  following  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 

•  Identify  acres  suitable  for  timber 
production,  suitable  for  grazing,  and 
areas  to  be  withdrawn  from  mineral 
entry. 

•  Identify  timber  sale  volume,  grazing 
levels,  mineral  development  potential, 
and  recreation  use  associated  with  each 
alternative.  Estimate  the  jobs  and 
income  generated  by  these  levels  of 
production  and  use,  and  their 
contribution  to  local  communities. 

•  Identify  how  scenery  management 
may  be  used  in  conjunction  with 
ecosystem  management  objectives. 

•  Incorporate  the  social  and  cultural 
values  into  the  alternative  development 
and  desired  future  conditions. 

Topic  5 — Access  and  Recreation 

Access  to  national  forest  lands  is  one 
of  the  most  controversial  elements  in 
forest  management.  Since  the  1987 
Forest  Plans  were  developed,  motorized 
and  non-motorized  forms  of  travel  have 
increased  and  become  more  diversified. 
The  advent  of  mountain  bikes  and  all- 
terrain  vehicles,  the  growing  popularity 
of  four-wheel-drive  vehicles  and 
snowmobiles,  and  increasing  non- 
motorized  uses  such  as  hiking, 
backcountry  skiing,  and  snowshoeing. 
are  all  competing  for  the  same  land 
base. 

Planning  Question  #1 

What  are  the  types,  quantities,  and 
distribution  of  access  and  recreation 
opportunities? 

Planning  Question  #2 

What  are  the  desired  future 
conditions  related  to  access  and 
recreation? 

Proposed  Actions 

Based  on  monitoring  results, 
preliminary  analyses,  and  public  input, 
the  following  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 

•  Identify  a  road  and  trail 
transportation  network  that  provides  an 
environmentally  sound  and  socially 
responsive  travel  management  system. 

•  Specify  criteria  for  developing 
access  strategies  by  appropriate  modes 
and  season  of  use. 


•  The  Forests  may  be  zoned  into 
various  classifications  of  "recreation 
opportunity  spectrum"  for  summer  and 
winter  uses. 

Topic  6 — Fire  Risk 

Decades  of  active  fire  suppression 
have  altered  some  ecosystems  by 
increasing  fuel  levels  beyond  an 
acceptable  range.  In  addition,  increasing 
numbers  of  people  are  moving  from 
urban  areas  toward  more  rural  near 
public  lands.  This  has  resulted  in  more 
homes  and  other  structures  being  built 
near  and  around  national  forests.  As 
people,  homes,  and  structures 
increasingly  occupy  the  wildland/urban 
interface  and  as  hazard  fuels  continue  to 
accumulate,  a  high  risk  and  volatile 
situation  needs  to  be  addressed. 
Geographic  area  assessments,  the 
Northern  Region  Overview,  and  Interior 
Columbia  River  Basin  Ecosystem 
Management  Project  have  identified  an 
increase  in  fuel  loading,  duff  depth, 
stand  density,  and  a  fuel  ladder  that  can 
carrv  fire  from  the  surface  into  the  tree 
crowns.  As  a  result,  wildfire  intensity 
has  increased. 

Planning  Question  #1 

Where  and  when  will  we  manage  fire? 
Where  and  when  will  we  manage  fuels 
to  reduce  risks  to  communities  and  the 
environment?  How  do  we  balance  risks 
posed  by  fire  and  the  benefits  to  the 
ecosystem  that  fire  provides? 

Proposed  Actions 

Based  on  monitoring  results, 
preliminary  analyses,  and  public  input, 
the  following  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 

•  Develop  fire  management  units 
(FMU's)  consistent  with  Land  and 
Resource  Management  Plans  that 
identify  appropriate  management 
response  strategies  for  each  unit. 

•  Identify  FMU's  where  wildland  fire 
use.  fire  protection,  and  limited  or 
modified  wildland  fire  use  is  an 
appropriate  tool. 

•  Identify  lands  by  condition  class  or 
risk  category. 

•  Establish  monitoring  and  evaluation 
programs  and  measures  in  Land  and 
Resource  Management  Plan  revisions  for 
restoration  activities  in  fire-adapted 
ecosystems. 

Topic  7 — Inventoried  Roadless  Areas 
and  Recommended  Wilderness 

Inventoried  Roadless  Areas  (IRAs) 
continue  to  be  a  topic  of  interest  and 
controversy  to  many  people  in  north 
Idaho  and  northwest  Montana.  The 
IPNF  has  47  IRAs  totaling  823,000  acres. 
The  KNF  has  43  IRAs  totaling  638,000 
acres.  Recent  efforts  to  resolve  this  issue 


at  the  national  level  have  been 
imsuccessful,  leaving  the  issue  to  be 
addressed  at  the  local  level  during 
Forest  Plan  Revision.  The  1982  Planning 
Regulations  require  that  we  inventory', 
evaluate  and  consider  all  roadless  areas 
for  possible  inclusion  in  the  National 
Wilderness  Preservation  System. 

Planning  Question  #1 

Which  IRAs  have  potential  for 
Wilderness?  Which  of  the  IRAs  should 
be  recommended  for  Wilderness?  How 
should  the  IRAs  not  recommended  for 
wilderness  be  managed? 

Proposed  Actions 

Based  on  monitoring  results, 
preliminary  analyses,  and  public  input, 
the  following  actions  may  be  proposed 
in  one  or  more  EIS  alternative: 

•  Identify  and  recommend  roadless 
areas  for  wilderness  designation. 

•  Provide  management  direction  for 
those  roadless  areas  not  recommended 
for  wilderness  designation. 

n.  Other  Revision  Items 

Preliminary  topics  discussed  in  this 
section  are  also  important  issues  to  be 
addressed  during  Plan  revision. 
However,  they  are  likely  not  substantial 
or  widespread  enough  to  be  major 
drivers  in  the  EIS  alternative  themes  or 
forest-wide  management  area 
prescriptions  and  standards. 


Special  Areas 

The  planning  area  includes  several 
imique  or  outstanding  areas  and 
resources  of  outstanding  physical, 
biological,  or  social  interest. 
Collectively  these  are  known  as  "special 
areas."  Potential  formal  designations  of 
special  areas  may  include  Wilderness 
(see  Revision  Topic  7,  above);  Wild  and 
Scenic  Rivers;  Research  Natural  Areas 
(RNAs);  and  Special  Interest  Areas 
(SIAs)  with  scenic,  historical, 
geological,  botanical,  zoological, 
paleontological,  archaeological,  or  other 
special  characteristics.  Research  Natural 
Areas  have  been  established  on  both 
Forests.  The  Plan  revision  will  address 
establishment  of  RNAs  and  SIAs, 
including  an  assessment  of  the  needs  for 
additions  to  the  RNA  and  SIA  network. 

Planning  Questions — Special  Areas 

•  Which  rivers,  or  river  segments,  on 
the  Forests  are  potentially  eligible  for 
addition  to  the  Wild  and  Scenic  Rivers 
System? 

•  Are  there  sufficient  RNAs  and  SIAs 
designated  within  the  Planning  Zone  to 
meet  the  intent  of  the  national  and 
regional  RNA  Program  and  intent  of  SIA 
objectives? 

•  Do  designated  RNA's  need 
management  plans? 
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•  Do  designated  SIAs  need  reviews 
and  objectives  assigned? 

•  Which  portions  of  the  Forest  qualify 
for  other  special  area  designations? 

Heritage 

There  are  currently  several  historic 
properties  representing  the  historic 
period  (50-200  years  ago)  and  the 
prehistoric  period  (8,000  to  200  years 
ago)  on  the  Forests.  Many  of  these 
properties  have  been  evaluated  and  are 
eligible  to  the  National  Register  of 
Historic  Place.  Many  other  properties 
have  not  been  evaluated.  Historic 
properties  are  protected  by  law.  Portions 
of  the  Forests  are  part  of  the  traditional 
homeland  of  the  Kootenai  and  Salish, 
Kalispel,  Coeur  d'  Alene,  Colville,  Pend 
Oreille,  Nez  Perce,  and  Spokane  Tribes. 
The  prehistoric  properties  on  the  Forest 
are  considered  by  the  Tribes  as  part  of 
their  heritage  and  they  attach  traditional 
cultural  significance  to  these  sites. 

Planning  Questions — Heritage 

•  Should  landscapes  containing 
concentrations  of  cultural  or  historic 
resource  properties  that  are  potentially 
eligible  for,  or  eligible  to  the  National 
Register  of  Historic  Places,  receive 
special  land  management  prescriptions? 

•  What  kinds  of  cooperation  are 
needed  between  the  Forest  Service,  the 
Tribes,  other  agencies,  and  private 
individuals  to  protect  these  areas? 

Lands 

Landownership  adjustment  is 
generally  considered  a  tool  to 
accomplish  resources  or  socieconomic 
objectives,  rather  than  a  driving  issue  in 
and  of  itself.  Plan  revision  offers  an 
opportunity  to  develop  agreements 
about  desired  future  patterns  of  land 
ownership  that  could  be  achieved 
through  exchanges  or  purchases.  Access 
to  public  Icuid  is  often  a  related  concern 
where  private  land  development  is 
happening,  or  likely  will  occur,  adjacent 
to  the  Forests. 

Planning  Questions — Lands 

•  Which  areas  of  the  Forests  need 
strengthened  programmatic  direction  to 
guide  land  ownership  pattern 
adjustments? 

•  How  can  goals,  objectives, 
standards,  and  guidelines  for  lands 
adjustment  be  improved  to  prioritize 
agency  action,  enhance  management 
efficiency,  and  assist  local 
communities? 

Purpose  and  Need  for  Action 

The  existing  Forest  Plans  were 
approved  in  1987,  which  indicates  it's 
been  approximately  15  years  since  they 
were  approved.  Experience  and 


monitoring  have  shown  the  need  for 
changes  in  management  direction  for 
some  resources  or  programs.  Several 
sources  have  highlighted  needed 
chcmges  in  the  current  Forest  Plans. 
These  sources  include; 

•  Public  involvement,  which  has 
identified  new  information  and  public 
values; 

•  Monitoring  and  scientific  research, 
which  have  identified  new  information 
and  knowledge  gained; 

•  Forest  plan  implementation,  which 
has  identified  management  concerns  to 
find  better  ways  for  achieving  desired 
conditions;  and 

•  Changes  in  laws,  regulations,  and 
policies. 

In  addition,  direction  specific  to 
restoration  strategies  are  not  in  place  to 
guide  management  under  our  current 
Forest  Plans.  Changing  public  views  and 
changes  in  information  and  scientific 
understanding  of  these  ecosystems  has 
also  occurred.  Some  new  information  is 
a  product  of  research,  while  other 
information  has  resulted  from  changes 
in  technology. 

Proposed  Action:  See  specific 
Proposed  Actions  under  each  Revision 
Topic/Preliminary  Issue  in  the 
Supplementary  Information  section 
above. 

Responsible  Official:  The  Responsible 
Official  is  Brad  Powell,  Regional 
Forester,  Northern  Region,  200  East 
Broadway,  PO  Box  7669.  Missoula. 
Montana  59807. 

Nature  of  Decision  To  Be  Made 

Pursuant  to  Part  36  Code  of  Federal 
Regulations  (CFR)  219.10(g).  the 
Regional  Forester  for  the  Northern 
Rockies  Region  gives  notice  of  the 
agency's  intent  to  prepare  an 
environmental  impact  statement  for  the 
revision  effort  described  above.  The 
Forests  are  beginning  an  environmental 
analysis  and  decision-making  process 
for  this  proposed  action  so  that 
interested  or  affected  people  can 
participate  in  the  analysis  and 
contribute  to  the  final  decision.  The 
Forest  Plans  describe  the  intended 
management  of  National  Forests. 
According  to  36  CFR  219.10(g),  Land 
and  Resource  Management  Plans  are 
ordinarily  revised  on  a  10  to  15  year 
cycle.  Key  decisions  made  in  the  Forest 
Plan  for  long-term  management  of 
National  Forests  are: 

•  Establishment  of  forest-wide 
multiple  use  goals  and  objectives,  36 
CFR  219.11(b); 

•  Establishment  of  forest-wide 
management  requirements  (forest-wide 
standards  and  guidelines),  36  CFR 
219.13-219.17; 


•  Establishment  of  management  area 
direction.  36  CFR  219  11; 

•  Designation  of  suitable  timber  land 
and  establishment  of  allowable  sale 
quantity.  Designation  of  land  suitable 
for  grazing  and  browsing  Identification 
of  lands  suitable  and  available  for  oil 
and  gas  leasing.  Provision  for  a  broad 
spectrum  of  forest  and  outdoor 
recreation  opportunities.  36  CFR 
219.14-219.16.  219.20-219.21; 

•  Establishment  of  requirements  for 
monitoring  and  evaluating  the 
implementation  of  the  revised  plan  to 
meet  the  requirements  of  36  CFR 
219.11(d); 

•  Documentation  that  we  will/will 
not  recommend  any  further  additions  to 
the  wilderness  preservation  system. 

A  range  of  alternatives  will  be 
considered  when  revising  the  Forest 
Plans  The  alternatives  will  present 
different  options  to  address  the  revision 
topics.  A  reasonable  range  of 
alternatives  will  be  evaluated  and 
reasons  given  for  eliminating  some 
alternatives  from  detailed  study  A  "no- 
action  alternative  "  is  required,  meaning 
that  management  would  continue  under 
the  existing  Plan.  Alternatives  will 
provide  different  ways  to  address  and 
respond  to  public  issues,  management 
concerns,  and  resource  opportunities 
identified  during  the  scoping  process  In 
describing  alternatives,  desired 
vegetation  and  resource  conditions  will 
be  defined.  Resource  outputs  will  be 
estimated  in  the  Forest  Plan  based  on 
achieving  desired  conditions. 

Scoping  Process 

Opportunities  will  be  provided  to 
discuss  the  Forest  Plan  revision  The 
public  is  invited  to  help  identif>-  issues 
and  define  the  range  of  alternatives  to  be 
considered  in  the  environmental  impact 
statement.  Forest  Senice  officials  will 
lead  the.se  discussions,  helping  to 
describe  issues  and  preliminary 
alternatives.  These  officials  will  also 
explain  the  environmental  analysis 
process  and  the  disclosures  of  that 
analysis,  which  will  be  available  for 
public  review.  Comments  identif\ing 
issues  for  analysis  and  the  range  of 
alternatives  are  encouraged.  Issue 
identification  (scoping)  meetings  will  be 
scheduled  for  early  summer  through 
November  2002.  Alternative 
development  meetings  will  be  held  in 
the  fall  of  2002  and  early  2003.  Public 
notice  of  dates,  times,  and  locations  for 
specific  meetings  will  be  provided  in 
local  newspapers  and  posted  on  the 
Forest's  web  sites:  /ittp./Zw'M'w./s./ed.us/ 
rl/kootenai/  or  httpJ/wwwfs./fedJus/d/ 
ipnf.  Additionally,  we  will  send 
notices/newsletters  to  those  on  the 
forest  plan  revision  mailing  list, 
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Requests  to  be  placed  on  this  mailing 
list  should  be  sent  to  the  comment 
address  stated  above. 

Consulting  and  Collaborating  With 
Tribal  Governments 

The  United  States  has  a  unique  legal 
relationship  with  Indian  tribal 
governments  as  set  forth  in  the 
Constitution  of  the  United  States, 
treaties,  statutes.  Executive  orders,  and 
court  decisions.  In  fulfillment  of  our 
Government-to-Govemment 
responsibilities,  the  Forest  Service  will 
be  working  with  Tribal  governments  in 
order  to  address  natural  and  cultural 
resource  issues,  treaty  rights,  and  any 
issues  that  significantly  or  uniquely 
affect  Tribes.  Meaningful  consultation 
will  assure  that  tribal  issues  will  be 
addressed  within  the  most  critical 
context  of  current  and  projected 
interests,  values,  objectives  for  and  uses 
of  national  forest  lands. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process,  which  guides  that 
development  of  the  environmental 
impact  statement.  This  revision  effort  is 
being  undertaken  to  develop 
management  direction  that  may  help 
contribute  to  basic  agency  goals  of 
ecological,  social  and  economic 
sustainability. 

Early  public  participation  will 
identify  the  topics  to  be  addressed 
during  Forest  Plan  revision.  The 
preceding  discussion  of  preliminary 
revision  topics  is  based  upon  our 
assessment  of  a  Plan  monitoring  and 
evaluation  results;  public  and  agency 
input  during  project  plaiming  and  Plan 
amendment  efforts;  and  socioeconomic, 
demographic  and  political  changes.  We 
expect  this  list  to  change  as  people 
engage  in  the  planning  process. 

An  atmosphere  of  openness  is  one  of 
the  objectives  of  the  public  involvement 
process,  in  which  all  members  of  the 
public  feel  free  to  share  information 
with  the  Forest  Service  regularly.  All 
parts  of  this  process  will  be  structured 
to  maintain  this  openness. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  individuals,  organizations,  tribal 
governments,  and  federal,  state,  and 
local  agencies  who  are  interested  in  or 
may  be  affected  by  the  proposed  action 
(36  CFR  219.6).  The  Forest  Service  is 
also  looking  for  collaborative 
approaches  with  members  of  the  public 
who  are  interested  in  forest 
management.  Federal  and  state  agencies 
and  some  private  organizations  have 
been  cooperating  in  the  development  of 
assessments  of  current  biological, 
physical,  and  economic  conditions.  This 


information  will  be  used  to  prepare  the 
Draft  Environmental  Impact  Statement 
(DEIS).  The  range  of  alternatives  to  be 
considered  in  the  DEIS  will  be  based  on 
public  issues,  management  concerns, 
resource  management  opportunities, 
and  specific  decisions  to  be  made. 
Public  participation  will  be  solicited 
from  known  interested  and  affected 
public.  News  releases  will  be  used  to 
give  the  public  general  notice,  and 
public  scoping  opportunities  will  be 
offered  in  numerous  locations.  Public 
participation  activities  will  include  (but 
will  not  be  limited  to)  requests  for 
written  comments,  open  houses,  focus 
groups,  field  trips,  and  collaborative 
forums. 

Public  participation  will  be  especially 
important  at  several  points  along  the 
way.  The  first  formal  opportunity  to 
comment  is  during  the  scoping  process 
(40  CFR  1501.7).  Scoping  includes  (1) 
Identifying  potential  issues.  (2)  from 
these,  identifying  significant  issues  or 
those  that  have  been  covered  by  prior 
environmental  review.  (3)  exploring 
alternatives  in  addition  to  No  Action, 
and  (4)  identifying  the  potential 
environmental  effects  of  the  proposed 
action  and  alternatives. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment 
by  the  winter  of  2003.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  90  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wjs.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  clpse  of  the 


comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

After  the  comment  period  on  the  DEIS 
ends,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  FEIS  is  scheduled  to  be 
completed  in  2005.  The  responsible 
official  will  consider  the  conmients, 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies  in 
making  decisions  regarding  these 
revised  Forest  Plans.  The  responsible 
official  will  document  the  discussions 
and  reasons  for  the  decisions  in  Record 
of  Decisions  for  the  revised  Plans.  The 
decisions  will  be  subject  to  appeal  in 
accordance  with  36  CFR  217. 

Dated:  April  23,  2002. 
Bradley  E.  Powell, 

Regional  Forester,  Forest  Service-Northern 

Region. 

[PR  Doc.  02-10548  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Cofflmittee  Meeting 

agency:  North  Central  Idaho  Resource 
Advisory  Committee,  Grangeville, 
Idaho,  USDA.  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMIMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
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393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Friday,  May  17,  2002  in  Lapwai,  Idaho 
for  a  business  meeting.  The  meeting  is 
open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  May  17,  begins  at 
10:00  AM,  at  Richard  A.  Halfmoon 
Tribal  Coimcil  Chambers,  Main  Street 
and  Beavers  Grade,  Lapwai,  Idaho. 
Agenda  topics  will  include  review  of 
proposed  projects  and  project 
selections.  A  public  fonun  will  begin  at 
2:30  PM  (PST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208} 
983-1950. 

Dated:  April  23,  2002. 
Ihor  Mereszczak, 

Acting  Forest  Supervisor 

[FR  Doc.  02-10521  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Availability  of  a  Rnding  of  No 
Significant  Impact  for  the  Sandstone 
Creek  Watershed  In  Roger  Mills 
County,  OK 

AGENCY:  Natural  Resources 

Conservation  Service  (NRCS)  in 

Oklahoma,  U.S.  Department  of 

Agriculture. 

ACTION:  Notice  of  Finding  of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  section  102{2)(c} 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Sandstone  Creek  Watershed,  Roger  Mills 
County,  Oklahoma. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Darrel  Dominick,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
100  USD  A,  Suite  206,  Stillwater, 
Oklahoma  74074,  (405)  742-1206. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
locd,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  M.  Darrel  Dominick,  State 


Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purposes  are  flood  control 
and  watershed  protection.  The  planned 
works  of  improvement  include  the 
rehabilitation  of  two  aging  floodwater 
retarding  structures  and  associated  land 
treatment  for  sediment  control. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  ^d 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
M.  Darrel  Dominick. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  April  10,  2002. 
M .  Darrel  Dominick, 

State  Conservationist.  Oklahoma 

[FR  Doc.  02-10536  Filed  4-29-02;  8:45  am) 

BH.UNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Availability  of  a  Finding  of  No 
Significant  Impact  (FONSI) 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  availability  of  a 
Finding  of  No  Significant  Impact  for  a 
project  on  the  South  Slough  Estuarine 
Research  Reserve  for  review  and 
comment. 

SUMMARY:  The  NRCS  has  issued  a 
Finding  of  No  Significant  Impact 
(FONSI)  for  a  stream  restoration  project 
on  the  South  Slough  National  Estuarine 
Research  Reserve.  A  copy  of  the  FONSI 
and  the  final  Environmental  Assessment 
(EA)  is  available  for  public  review  at  the 
following  locations: 

•  NRCS  Office,  382  North  Central. 
Coquille,  OR  97423 

•  Coquille  Public  Librarv",  Coquille, 
OR  97423 

•  Coos  County  Courthouse,  250  North 
Baxter,  Coquille,  OR  97423 

•  South  Slough  National  Estuarine 
Research  Reserve,  Estuarine  and  Coastal 
Science  Laboratory,  Post  Office  Box 
5417,  Charleston,  Oregon  97420. 

•  Coos  Bay  public  library,  525 
Anderson,  Coos  Bay,  OR  97420 


•  North  Bend  public  librarw  1800 
Sherman,  North  Bend,  OR  97459 

•  Additional  copies  may  be  obtained 
bv  contacting  Tom  Purvis,  NRCS.  541- 
396-2841. 

DATES:  Comments  will  be  received  for  a 

30-day  period  commencing  with  this 

date  of  publication. 

ADDRESSES:  Address  all  requests  and 

comments  to  Tom  Purvis,  District 

Conservationist,  Natural  Resources 

Conservation  Ser\-ice  (NRCS).  382  North 

Central,  Coquille,  OR  97423:  (541)  396- 

5106  (FAX). 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Purvis,  (541)  396-2841. 

Dated:  April  18.  2002. 
C.  R.  Vigil,  Jr., 

Acting  State  Conservationist,  Portland.  OR 
IFR  Doc,  02-10535  Filed  4-29-02;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  BanIt 

Sunshine  Act;  Meeting 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Privatization  Committee 
Meeting. 

TIME  AND  DATE:  8:30  a.m.,  Tuesday,  May 

7,2002. 

PLACE:  Conference  Room  5030-South 

Building,  U.S.  Department  of 

Agriculture,  1400  Independence 

Avenue,  SW.,  Washington,  DC. 

STATUS:  Open 

MATTERS  TO  BE  DISCUSSED:  The  business 

advisor  will  present  reports  on  projects 

completed  to  date  and  discuss  the 

proposed  outreach  program,  operational 

blueprint,  and  legislative  review 

requirements. 

action:  Staff  Briefing  for  the  Board  of 

Directors. 

TIME  AND  date:  2  p.m.,  Tuesday,  May  7, 

2002. 

PLACE;  Conference  Room  5030-South 

Building,  U.S.  Department  of 

Agriculture.  1400  Independence 

Avenue,  SW..  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

1  Progress  report  on  privatization 
study 

2.  Office  of  the  Inspector  General's 
audit  report  on  fiscal  year  2001  financial 
statements. 

3.  Current  telecommunications 
industry  issues. 

4.  Administrative  issues. 
ACTION:  Board  of  Directors  Meeting. 
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TIME  AND  DATE:  9  a.m.,  Wednesday.  May 

8.  2002. 

PLACE:  Conference  Room  104-A,  Jamie 

L.  Whitten  Federal  Building.  U.S. 

Department  of  Agriculture,  12th  & 

lefferson  Drive,  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  order. 

2.  Action  on  Minutes  of  the  February 
12,  2002,  board  meeting. 

3.  Secretary's  Report  on  loans 
approved. 

4.  Treasurer's  Report. 

5.  Privatization  Committee  Report. 

6.  Governor's  Remarks. 

7.  Adjournment. 

FOR  MORE  INFORMATION  CONTACT:  Roberta 
D.  Purcell,  Assistant  Governor,  Rural 
Telephone  Bank,  (202)  720-9554. 

Dated:  April  25,  2002. 
Hilda  Gay  Legg, 

Governor,  Rural  Telephone  Bank. 

(PR  Doc.  02-10722  Filed  4-2&-02;  12:14  pm] 

BILUNGCODE  3410-FfM> 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Launching  Our  Communities'  Access 
to  Local  Television  Act  of  2000 

AGENCY:  Rural  Utilities  Service.  USD  A. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  In  light  of  the  rapid  changes 
occurring  in  the  communications  and 
telecommunications  industries,  the 
Rural  Utilities  Service  (RUS)  is  seeking 
additional  information  from  the  public 
in  its  efforts  to  implement  the 
provisions  of  "Launching  Our 
Communities"  Access  to  Local 
Television  Act  of  2000,"  Public  Law 
106-553.  47  U.S.C.  1101-1109  (the 
"Act").  The  Act  provides  for  a 
guaranteed  loan  program  intended  to 
facilitate  access,  on  a  technologically 
neutral  basis,  to  signals  of  local 
television  stations  for  households 
located  in  nonserved  areas  and 
underserved  areas.  The  Act  also  requires 
the  Administrator  of  RUS  to  prescribe 
regulations  to  implement  the  Act.  RUS 
is  issuing  this  notice  of  inquiry  to  assess 
the  current  interest  of  eligible  entities  in 
pursuing  appUcations  for  funding  under 
the  Act,  takiiig  into  account  the 
following: 

(1)  Recent  commercial  and  regulatory 
developments,  including  pending 
industry  mergers; 

(2)  The  impacts  of  new  technology 
capable  of  providing  local  TV  signals; 


(3)  The  effects  of  the  Satellite  Home 
Viewer  Improvement  Act,  Public  Law 
106-113.  Eg.  47  U.S.C.  325, 338-9 
(••SHVL\"),  and 

(4)  The  ability  to  accomplish  the  Act 
objectives  utilizing  current 
appropriations. 

RUS  believes  it  is  beneficial  to 
consider  as  many  options  as  possible 
before  prescribing  regulations  and  this 
notice  of  inquiry  will  provide  RUS  with 
the  most  current  industry  information  to 
consider  in  the  drafting  of  those 
regulations. 

DATES:  Interested  parties  must  submit 
wrritten  comments  by  May  30,  2002. 
ADDRESSES:  Submit  written  comments 
to  Roberta  D.  Purcell,  Assistant 
Administrator.  Teleconununications 
Program.  Rural  Utilities  Service,  United 
States  Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  stop  1590. 
room  4056-S,  Washington,  DC  20250- 
1590.  RUS  requires,  in  hard  copy,  a 
signed  original  and  3  copies  of  all 
comments  (7  CFR  1700.4).  Comments 
will  be  available  for  public  inspection 
during  normal  business  hours  (7  CFR 
part  1). 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator.  Telecommunications 
Program,  Rural  Utilities  Service,  United 
States  Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  stop  1590, 
room  4056-S.  Washington,  DC  20250- 
1590.  Phone:  202-720-9554.  Fax:  202- 
720-0810.  E-mail: 
bpurceU@rus.usda  .gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  21,  2000,  the 
"Launching  Our  Communities"  Access 
to  Local  Television  Act  of  2000,"  was 
signed  into  law  as  Public  Law  106-553. 
The  Act  provides  for  the  establishment 
of  the  Local  Television  Loan  Guarantee 
Board  (the  "Board"),  which  consists  of 
the  Secretaries  of  Agriculture,  Treasury, 
and  Commerce,  and  the  Chair  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  or  their  designees.  The 
Board  may  approve  loan  guarantees  up 
to  80  percent  of  $1.25  billion  in  loans, 
to  facilitate  access,  on  a  technologically 
neutral  basis,  to  signals  of  local 
television  stations  for  households 
located  in  nonserved  areas  and 
underserved  areas.  The  Act  stipulates 
that,  among  other  provisions,  the 
Administrator  of  RUS  shall  prescribe 
regulations  to  implement  the  Act  and 
shall  issue  and  oflierwise  administer 
loan  guarantees  approved  by  the  Board. 
No  funds  were  appropriated  for  the  Act 
for  fiscal  year  (FY)  2001;  hence,  RUS 
was  not  authorized  to  draft  and 


implement  regulations  until  program 
funds  were  appropriated.  The 
Agriculture  FY  2002  Appropriations 
bill,  signed  into  law  on  November  28, 
2001,  included  $20,000,000  for  the  cost 
of  guaranteed  loans  and  $2,000,000  for 
salaries  and  administrative  expenses  to 
implement  the  Act.  Under  the 
provisions  of  the  Appropriations  Act. 
$258  million  in  loan  guarantee  authority 
is  available  for  FY  2002. 

As  noted  above,  regulations  must  be 
prescribed  on  a  "technologically 
neutral"  basis.  However,  the  $258 
million  appropriated  for  loan  guarantees 
may  limit  the  type  of  technology  that 
can  be  financed.  As  the  Act  also 
contains  several  specialized  technical 
and  business  provisions,  RUS 
encourages  interested  parties  to  review 
the  Act  in  its  entirety  on  the  RUS 
website  at:  http://www.usda.gov/rus/ 
telecom/initiatives/initiatives.htm. 

Request  for  Comment 

RUS  is  requesting  comment  and 
discussion  on  the  following  topics: 

(1)  RUS  seeks  comment  on  recent 
changes  in  the  industry  that  could  affect 
the  delivery  of  local  TV  signals  to 
households  located  in  nonserved  areas 
and  underserved  areas.  These  changes 
include,  among  others,  the  mergers  and 
acquisitions  of  cable,  telephony,  and 
Internet  service  providers.  One 
developing  factor  that  may  have  a 
significant  impact  on  the  provision  of 
local  TV  signds  to  markets  is  the 
recently  proposed  merger  of  the  two 
major  direct  broadcast  satellite  (DBS) 
providers.  The  Act  could  be  noticeably 
affected,  and  its  goal  virtually  fulfilled, 
if  certain  requirements  are  imposed  on 
the  survivor.  In  a  February  26,  2002, 
joint  press  release,  the  companies 
involved  in  the  merger  proposed  to  offer 
every  consumer  in  the  continental 
United  States,  Alaska,  and  Hawaii 
access  to  satellite-delivered  local 
television  signals,  thus  covering  all 
designated  market  areas  in  the  United 
States. 

(2)  RUS  is  aware  that  new 
technologies  have  emerged  and 
continue  to  develop  that  could  provide 
local  TV  signals.  RUS  is  seeking 
additional  information  on  those 
technologies  and,  specifically, 
technologies  that  would  be  the  most 
cost  effective  method  of  delivering  local 
TV  signals  to  the  largest  number  of 
nonserved  and  imderserved  rural 
residences  not  located  in  the  top  40 
designated  market  areas  (as  that  term  is 
defined  in  17  U.S.C.  1226(j)). 

(3)  In  addition  to  the  information 
solicited  by  the  preceding  question, 
RUS  also  seeks  comments  regarding 
what  kinds  of  technology,  if  not  the 
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same,  may  be  utilized  to  deliver,  and  the 
extent  to  which  rural  households 
located  in  nonserved  and  underserved 
areas  could  receive,  local  TV  signals 
using  the  $258  million  authorized  for 
this  program  this  fiscal  year  only. 

(4)  RUS  is  interested  in  comments 
from  rural  TV  subscribers,  who  do  not 
reside  in  major  market  TV  station  areas, 
concerning  what  affect,  if  any,  recent 
Satellite  Home  Viewer  Improvement  Act 
(SHVIA)  "carry  one,  carry  all" 
provisions,  effective  January  1,  2002, 
and  any  other  regulatory  provisions  or 
new  products  in  the  marketplace  are 
having  on  their  local  TV  viewing. 

RUS  invites  interested  parties 
including,  but  are  not  limited  to, 
financial  and  lending  institutions, 
equipment  providers,  facility  and  other 
TV  broadcast  providers,  cable  and 
satellite  providers,  trade  associations, 
consumer  groups,  and  individuals  to 
provide  RUS,  in  writing,  any 
information  or  analyses  they  believe  to 
be  relevant  to  the  issues  discussed  in 
this  Notice  and  to  the  implementation  of 
the  loan  guarantee  program. 

Dated:  April  24,  2002. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 
(FR  Doc.  02-10586  Filed  4-29-02;  8:45  am) 
BILUNG  CODE  3410-1 5-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC  on  Tuesday  and 
Wednesday,  May  14-15,  2002,  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday.  May  14.  2002 

^11  a.m. — Informal  Meeting 
11-Noon — Planning  and  Budget 

Committee 
1:30-5  p.m. — Ad  Hoc  Committee  on 

Passenger  Vessels  (Closed  Session) 

Wednesday.  May  15.  2002 

9-10  a.m. — Technical  Programs 

Committee 
10-Noon — Committee  of  the  Whole 

Briefing  on  ADA/ ABA  Final  Rule 

(Closed  Session) 


1:30  p.m.-2:30 — Executive  Committee 
3-5 — Board  Meeting 
ADDRESSES:  The  meetings  will  be  held  at 
the  Marriott  at  Metro  Center  Hotel,  775 
12th  Street,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 
SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 

Open  Meeting 

•  Executive  Director's  report 

•  Approval  of  the  minutes  of  the 
March  13,  2002  board  meeting 

•  Committee  Reports 

Closed  Meeting 

•  Ad  Hoc  Committee  on  Water 
Passenger  Vessels 

•  ADA  and  ABA  Accessibility 
Guidelines 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

fames  J.  Raggio, 

General  Counsel. 

(FR  Doc.  02-10534  Filed  4-29-02:  8:45  am] 

BtLUNC  CODE  81SO-01-P 


DEPARTMENT  OF  COMMERCE 

SubmiMlon  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  information 
collection  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  5). 

Title:  Data  Collection  for  Compliance 
with  Government  Performance  and 
Results  Act  of  1993. 

Agency:  Economic  Development 
Administration  (EDA). 

Agency  Form  Numbers:  ED-915, 
Public  Works,  Economic  Adjustment 
Infrastructure,  and  Revolving  Loan 
Fund  Reporting  Form;  ED-916, 
Economic  Development  District  and 
Indian  Tribe  Reporting  Form;  ED-917. 
University  Center  Reporting  Form;  and 
ED-918,  Trade  Adjustment  Assistance 
Reporting  Form. 

0MB  Approval  Number:  061 0. 

Type  of  Request:  New. 

Burden:  21,009  burden  hours. 


/Average  Hours  Per  Response:  (1)  10 
burden  hours  for  the  Public  Works  and 
Economic  Adjustment  Infrastructure 
and  Revolving  Loan  Funds  Reporting 
Form;  (2)  10  hours  for  the  Economic 
Development  District  and  Indian  Tribe 
Reporting  Form:  (3)  7  hours  for  the 
University  Center  Form:  and  (4)  6  hours 
for  the  Trade  Adjustment  Assistance 
Form. 

Number  of  Respondents: 
Approximately  2,469  respondents. 

Needs  and  Uses:  The  Economic 
Development  Administration  (EDA) 
helps  our  partners  across  the  nation 
(states,  regions,  and  communities)  create 
wealth  and  minimize  poverty  by 
promoting  a  favorable  business 
environment  to  attract  private  capital 
investment  and  jobs  through  world-class 
capacity  building,  planning, 
infrastructure,  research  grants,  and 
strategic  initiatives. 

EDA  must  collect  data  and  report  on 
the  results  of  the  following  principal 
programs.  The  Public  Works  program 
promotes  long-range  economic 
development  in  distressed  areas  by 
providing  investments  for  vital  public 
infrastructure  and  development 
facilities.  The  Economic  Adjustment 
programs  offer  flexible  investments  for 
communities  facing  sudden  or  severe 
economic  distress  including  revolving 
loan  funds.  EDA's  Planning  program 
supports  local  planning  and  long-term 
partnerships  with  State,  regional 
organizations,  Economic  Development 
Districts  and  Indian  Tribes  that  assist 
distressed  communities  with  strategic 
planning  and  investment  activities.  The 
University  Center  program  is  a 
partnership  that  draws  on  the  expertise 
of  colleges  and  universities  to 
strengthen  the  hand  of  distressed 
communities  as  they  strive  to  become 
economically  self-sufficient  The  Trade 
Adjustment  Assistance  (TAA)  program, 
authorized  under  the  Trade  Act  of  1974, 
assists  U.S.  firms  and  industries  injured 
as  the  result  of  trade  agreements  by 
offering  low-cost,  effective  professional 
assistance  to  certified  firms  in 
developing  and  implementing  recovery 
strategies. 

The  Government  Performance  and 
Results  Act  of  1993  requires  Federal 
agencies  to  develop  performance 
measures,  and  report  to  Congress  and 
their  stakeholders  the  results  of  the 
agency's  performance.  To  comply  with 
that  law,  EDA  must  collect  specific  data 
from  grant  recipients  to  report  on  its 
performance  in  meeting  its  stated  goals 
and  objectives.  The  congressionally 
mandated  reports  are  the  Annual 
Performance  Plan  and  Annual  Program 
Performance  Report,  annual 
Accountability  Report,  and  annual 
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Budgets.  Performance  measures  are 
designed  to  evaluate  overall  program 
performance  and  not  the  performance  of 
individual  grantees.  The  information 
collected  at  project  completion  and 
various  stages  thereafter  will  be  used  to 
enhance  the  management  and 
performance  of  EDA  programs. 

Affected  Public:  State,  local  or  Tribal 
Government  and  not-for  profit 
organizations. 

Frequency:  Armually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  G.  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  U.S. 
Department  of  Commerce,  Room  6608. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  mclayion@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  April  25,  2002. 
Madeleine  Clayton. 

Department  Paperwork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer. 

[PR  Doc.  02-10625  Filed  4-29-02;  8:45  am] 

BILLING  CODE  3510-34-M 


DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 
[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Initiation  of  New  Shipper  Antidumping 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  timely 
request  from  Weishan  Zhenyu  Foodstuff 
Co..  Ltd.  (Zhenyu)  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China 
(PRC).  In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930.  as 
amended,  and  19  CFR  section 
351.214(d)  of  the  Department's 
regulations,  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  April  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Holly  Hawkins,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4236  or  (202)482- 
0414.  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  codified  at  19  CFR 
Part  351  (2002). 

Background 

On  March  29,  2002,  the  Department 
received  a  timely  request  from  Zhenyu, 
in  accordance  with  section  751(a)(2)(B) 
of  the  Act  and  19  CFR  351.214(c),  for  a 
new  shipper  review  of  this  antidumping 
dutv  order  on  freshwater  crawfish  tail 
meat  from  the  People's  Republic  of 
China  ("PRC"),  which  has  a  September 
anniversary  date. 

As  required  by  19  CFR 
351.214(b)(2)(i),  (ii).  and  (iii)(A), 
Zhenyu,  an  exporter  and  producer  of 
crawfish  tail  meat,  has  certified  that  it 
did  not  export  freshwater  crawfish  tail 
meat  to  the  United  States  during  the 


period  of  investigation  ("POI").  and  that 
it  has  never  been  affiliated  with  any 
exporter  or  producer  which  exported 
freshwater  crawfish  tail  meat  to  the 
United  States  during  the  POI.  Zhenyu 
has  further  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC,  pursuant 
to  the  requirements  of  19  CFR 
351.214(b)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214{b)(2){iv)(A),  Zhenyu  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
date  of  entry  of  that  first  shipment,  the 
volume  of  that  shipment  and  the  date  of 
the  first  sale  to  an  unaffiliated  customer 
in  the  United  States.  After  reviewing 
submissions  with  respect  to  the  new 
shipper  review  request  filed  on  behalf  of 
Zhenyu,  the  Department  has  decided 
that  it  will  initiate  this  request  in 
accordance  with  section  351.214(b)  of 
the  Department's  regulations.  See  Memo 
from  Barbara  E.  Tillman  to  the  File. 
dated  April  XX.  2002.  discussing 
Zhenyu's  request  for  new  shipper 
review. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  fi^shwater  crawfish  tail  meat 
ft-om  the  PRC. 

In  accordance  with  1 9  CFR 
351.214(g)(l)(i)(B)  of  the  Department's 
regulations,  the  period  of  review  (POR) 
for  a  new  shipper  review,  initiated  in 
the  month  immediately  following  the 
semiannual  anniversary  month,  will  be 
the  six-month  period  immediately 
preceding  the  semiannual  anniversary 
month.  Therefore,  the  POR  for  this  new 
shipper  review  is: 


Antidumping  duty  proceeding 


Fresh  Water  Crawfish  Tail  Meat  from  the  PRC: 
Weishan  Zhenyu  Foodstuff  (Zhenyu)  Co    Ltd 


Period  to  be  reviewed 


09/01/01-02/28/02 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
merchandise  exported  by  Zhenyu.  This 
action  is  in  accordance  with  19  CFR 
351.214(e). 

The  interested  parties  that  need 
access  to  proprietary  information  in  this 


new  shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 


April  23,  2002 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretaryfor  Import 

Administration,  Group  III. 

[PR  Doc.  02-10610  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tall  Meat  From 
the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  New-Shipper  Antidumping 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
EFFECTIVE  DATE:  April  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Hawkins  or  Scott  Lindsay,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W,,  Washington.  D.C.  20230; 
telephone:  (202)  482-0414  and  (202) 
482-0780,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  are  to  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  September  20,  2001,  the 
Department  of  Commerce  received  a 
request  from  Shouzhou  Huaxiang 
Foodstuffs,  Co..  Ltd.  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China.  On 
September  28,  2001,  the  Department 
received  a  similar  request  from  North 
Supreme  Seafood  (Zhejiang)  Co.,  Ltd. 
On  November  8,  2001,  the  Department 
foimd  that  the  requests  for  review  met 
all  of  the  regulatory  requirements  set 
forth  in  section  351.214(b)  of  the 
Department's  regulations  and  initiated 
these  new  shipper  antidumping  reviews 
covering  the  period  September  1,  2001, 
through  August  31,  2001.  See 
Freshwater  Crawfish  Tail  Meat  From  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Review,  66 
FR  56536  (November  8,  2001).  The 
preliminary  results  are  currently  due  no 
later  than  April  30,  2002. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(2)(B)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  new  shipper 
review  if  it  determines  that  the  case  is 
extraordinarily  complicated.  The 
Department  has  determined  that  this 


case  is  extraordinarily  complicated,  and 
the  preliminary'  results  of  this  new 
shipper  review  cannot  be  completed 
within  the  statutory'  time  limit  of  180 
days.  The  Department  has  issued 
supplemental  questionnaires  on  the 
respondents'  claims  concerning 
affiliation  and  date  of  sale.  In  addition, 
we  requested  information  on  entr>' 
documentation.  Given  the  issues  in  this 
case,  the  Department  finds  that  this  case 
is  extraordinarily  complicated. 
Accordingly,  the  Department  is 
extending  the  time  limit  for  the 
completion  of  the  preliminary  results  by 
97  days,  to  August  5.  2002,  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  351.214(i)(2)  of  the 
Department's  regulations.  The  final 
results  will  in  turn  be  due  90  days  after 
the  date  of  issuance  of  the  preliminary 
results,  unless  extended. 

Dated:  April  23.  20002 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretanior  Import 

Administration.  Group  III 

IFR  Doc.  02-10611  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  NIST  Center  for 
Neutron  Research  (NCNR) 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3504(c)(2)(A)). 

DATES:  Written  comments  on  the 
proposed  collection  of  information  must 
be  submitted  on  or  before  July  1,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
1401  Constitution  Avenue,  NW., 
Washington,  DC  20230.  or  via  the 
Internet  at  MClayton@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  of  additional  information,  for 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ron  Cappelletti,  100 


Bureau  Drive,  Stop  8562.  Gaithersburg. 
MD  20899-8562.  tel  (301)  975-6221.  or 
ron  cappelletti&nist.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  NIST  Center  for  Neutron 
Research  (NCNR)  is  part  of  the  Materials 
Science  and  Engineering  Laboratorv  in 
Gaithersburg,  MD.  The  NCNR  is  a 
national  center  for  research  using 
thermal  and  cold  neutrons,  offering 
advanced  measurement  capabilities  for 
use  by  all  qualified  applicants.  Many 
instruments  rely  on  intense  beams  of 
cold  neutrons  emanating  from  a  recently 
upgraded  liquid  hydrogen  moderator 
The  application  process  collects 
information  which  is  an  integral  part  of 
the  operation  of  NCNR  as  a  National 
User  Facility.  It  is  comprised  of  several 
stages:  a  competitive,  peer-reviewed 
proposal  process,  required  by  the  NCNR 
charter;  required  site  access  procedures 
for  successful  applicants;  and  post-visit 
customer  feedback  collection. 

II.  Method  of  Collection 

Web  forms  and  paper  forms  as  a 
backup  method. 

III.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  for-profit. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Response:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  800  hours. 

Estimated  Total  Annual  Cost  to  the 
Public:  $0. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 
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Dated:  April  25.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-10624  Filed  4-29-02;  8;45  ami 

StLUNG  CODE  3510-13-P 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  042S02A] 

North  Pacific  Fishery  Management 
Council  (NPFMC);  Notice  of  Committee 
Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Comimerce. 

action:  Committee  Meeting. 


Dated;  April  24,  2002. 
Matteo  Milazzo, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-10599  Filed  4-29-02;  8;45  am] 
BILUNG  COOE  3510-22-S 


summary:  The  North  Pacific  Fishery 
Management  Council's  (Council)  Gulf  of 
Alaska  Working  Group  will  meet  May 
13-14,  2002. 

DATES:  The  meeting  will  be  held  on  May 
13-14.  2002,  from  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Federal  Building,  709  W. 
9th  Street,  Juneau,  Alaska. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  605  W. 
4th  Ave..  Suite  306,  Anchorage,  Alaska 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  NPFMC,  907-271-2809. 

SUPPLEMENTARY  INFORMATION:  The 

workgroup  will  continue  its  efforts  to 
develop  alternatives  for  rationalizing  the 
Gulf  of  Alaska  Groimdfish  Fisheries. 
Although  nonemergency  issues  not 
contained  in  this  agenda  may  come 
before  the  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  For  Public  Comments  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Belarus 

April  26,  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA) 
ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
categories  for  which  consultations  have 
been  requested,  refer  to  the  Office  of 
Textiles  and  Apparel  website  at  bttp:// 
otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

On  April  24,  2002.  under  Section  204 
of  the  Agricultural  Act  of  1956.  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Belarus  with  respect  to 
women's  and  girls'  wool  coats  in 
Category  435  and  women's  and  girls 
wool  slacks,  breeches  and  shorts  in 
Category  448,  produced  or 
manufactured  in  Belarus. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Belarus,  the  Government 
of  the  United  States  reserves  its  right  to 
establish  a  twelve-month  limit  for  the 
period  beginning  on  April  24,  2002.  and 
extending  through  April  23,  2003.  of  not 
less  than  55,021  dozen  for  Category  435 
and  not  less  than  23,595  dozen  for 
Category  448  for  the  entry  and 
withdrawal  from  warehouse  for 
consumption  of  textile  products  in  these 
categories,  produced  or  manufactured  in 
Belarus. 

Anyone  wishing  to  comment  or 
provide  data  or  information  on  imports 
from  Belarus  in  Categories  435  and  448 
is  invited  to  submit  10  copies  of  such 
comments  or  information  to  James  C. 
Leonard  III,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 


Commerce,  Washington,  DC  20230; 
ATTN:  Becky  Geiger.  The  comments 
received  will  be  considered  in  the 
context  of  the  consultations  with  the 
Government  of  Belarus. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  commentary  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

This  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Belarus,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  53783,  published  on  October 
24, 2001. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Statement  of  Support  for  the  Request 
for  Consultations  With  Belarus 
Pursuant  to  Section  204  of  the 
Agricultural  Act  of  1956  Regarding 
Women's  and  Girls'  Wool  Coats, 
Category  435  Imports 

Category  435  imports  from  Belarus  are 
undermining  the  implementation  of  the 
Worid  Trade  Organization  (WTO) 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  introduction  of  a  limit  on 
Category  435  imports  from  Belarus  is 
necessary  and  appropriate  to  carry  out 
the  ATC,  and  is  relevant  to  the 
enforcement  of  the  ATC.  Current 
imports  from  Belarus  exceed  imports 
from  a  nimiber  of  WTO  coimtries, 
imports  that  are  limited  by  agreed  levels 
(see  Table  I).  In  fact,  calendar  year  2001 
Category  435  imports  from  Belarus 
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exceed  the  agreed  levels  of  15  countries 
(see  Table  11).  The  orderly  flow  of  trade 
into  the  U.S.  women's  and  girls'  wool 
coat  market  is  being  disrupted  and.  if 
Category  435  imports  from  Belarus  are 
not  limited,  the  orderly  integration 
process  called  for  by  the  ATC  will  be 
impossible. 

U.S.  imports  of  women's  and  girls' 
wool  coats,  Category  435,  from  Belarus 
during  calendar  year  2001  reached 
55,021  dozens,  over  seven  times 
Belarus'  1994  level,  and  42  percent 
above  the  38,743  dozens  imported 
during  the  calendar  year  2000.  Belarus 
started  shipping  women's  and  girls' 
wool  coats  to  the  U.S.  in  1994,  shipping 
only  7,144  dozens.  Belarus  is  now  the 
9th  largest  supplier  in  Category  435 
accounting  for  3.5  percent  of  calendar 
year  2001  world  imports. 

Total  U.S.  imports  of  women's  and 
girls'  wool  coats.  Category  435,  reached 
1,560,294  dozens  in  the  calendar  year 
2001  and  represent  nearly  one  and  a 
half  times  the  level  of  U.S.  production. 

Thailand  is  a  WTO  member  with 
whom  the  United  States  has  negotiated 
a  specific  limit.  Belarus'  calendar  year 
2001  import  level  is  higher  than 
Thailand's  calendar  year  2001  import 
level.  Moreover,  Belarus'  import  level 
for  calendar  year  2001  exceeds  the 
negotiated  specific  limits  of  Uruguay. 
Indonesia,  Korea,  Hungary,  Taiwan, 
Bulgaria,  China,  Slovak  Republic,  Sri 
Lanka,  Malaysia,  Poland,  Romania, 
Singapore,  and  the  Czech  Republic,  all 
of  which  are  WTO  member  countries, 
and  the  negotiated  specific  limit  of 
Macedonia,  which  is  not  a  WTO 
member. 

The  sharp  and  substantial  increase  of 
Category  435  imports  from  Belarus  is 
disrupting  the  orderly  flow  of  trade  into 
the  U.S.  women's  and  girls'  wool  coat 
market.  The  increasing  share  of 
unrestrained  women's  and  girls'  wool 
coat  imports  from  Belarus  is  creating  an 
inequitable  situation  in  Category  435. 
Belarus,  by  shipping  in  excess  of  many 
WTO  member  countries  that  have 
negotiated  quota  agreements  with  the 
United  States  under  the  ATC,  is 
disrupting  the  orderly  flow  of  trade  and 
creating  an  inequitable  situation. 

After  undertaking  a  comparative 
assessment  of  Belarus'  Category  435 
imports  and  imports  from  other  sources, 
the  United  States  has  determined  that  a 
request  for  consultations  is  necessary  to 
correct  the  inequity  between  controlled 
and  uncontrolled  suppliers  in  the  flow 
of  trade  into  the  U.S.  women's  and  girls' 
wool  coat  market  and  to  implement  and 
maintain  the  integrity  of  the  ATC. 


Table  I.— U.S.  Import  Levels  From 
Belarus  and  WTO  Countries 
With  Specific  Limits  Whose  Cur- 
rent Import  Levels  Are  Below 
Belarus  Women's  and  Girls' 
Wool  Coats— Category  435 

[1 .000  Dozens) 


Country 

Irnports 

endar 
Year 
2001 

Percent 
of  Total 

Country 
Rank 

World 

1,560 

100 

Belarus 

55 

3.5 

9 

WTO  Coun- 

tries: 

Thailand 

54 

3.4 

10 

Korea 

38 

2.5 

14 

Taiwan 

28 

1.8 

16 

Romania 

17 

11 

24 

Malaysia 

15 

0.9 

25 

Sri  Lanka 

14 

0.9 

26 

Poland 

9 

0.6 

31 

Hungary 

8 

0.5 

33 

Slovakia 

8 

05 

34 

Umguay 

2 

0.2 

46 

Table  ll.— 2001  Specific  Limits  (SL) 
Below  Belarus'  Calendar  Year  2001 
Imports  Women's  and  Girls'  Wool 
Coats— Category  435 

[1.000  Dozens] 

Belams  55.0 

WTO  Countries  SL's: 

Unjguay  54.8 

Indonesia  49 

Korea  37 

Hungary  27 

Taiwan  26 

Bulgaria  25 

China  25 

Slovak  Rep.  18 

Sn  Lanka  16 

Malaysia  16 

Poland  14 

Romania  10 

Singapore  7 

Czech.  Rep.  4 
Non-WTO  Countries  SL's: 

Macedonia  30 

Statement  of  Support  for  the  Request 
for  Consultations  With  Belarus 
Pursuant  to  Section  204  of  the 
Agricultural  Act  of  1956  Regarding 
Women's  and  Girls'  Wool  Slacks, 
Breeches  and  Shorts  Category  448 
Imports 

Category  448  imports  from  Belarus  are 
undermining  the  implementation  of  the 
World  Trade  Organization  (WTO) 
Agreement  on  Textiles  and  Clothing 
(ATC),  and  the  introduction  of  a  limit 
on  Category  448  imports  from  Belarus  is 
necessary  and  appropriate  to  carr\'  out 
the  ATC,  and  is  relevant  to  the 
enforcement  of  the  ATC.  Current 
imports  from  Belarus  exceed  imports 


from  a  number  of  WTO  countries, 
imports  that  are  limited  by  agreed  levels 
(see  Table  I).  In  fact,  calendar  year 
Categor\'  448  imports  from  Belarus 
exceed  the  agreed  levels  of  four 
countries  (see  Table  II).  The  orderly 
flow  of  trade  into  the  U.S.  women's  and 
girls'  wool  slacks,  breeches  and  shorts 
market  is  being  disrupted  and.  if 
Category  448  imports  from  Belarus  are 
not  limited,  the  orderly  integration 
process  called  for  by  the  ATC  will  be 
impossible. 

U.S.  imports  of  women's  and  girls' 
wool  slacks,  breeches  and  shorts. 
Category  448,  from  Belarus  during 
calendar  year  2001  reached  23,595 
dozens,  over  thirteen  times  Belarus' 
1995  level,  and  29  percent  above  the 
18,328  dozens  imported  during  the 
calendar  year  2000.  Belarus  started 
shipping  women's  and  girls'  wool 
slacks,  breeches  and  shorts  to  the  U.S. 
in  1995.  shipping  only  1.791  dozens 
Belarus  is  now  the  14th  largest  supplier 
in  Category'  448  accounting  for  2.3 
percent  of  calendar  year  2001  world 
imports. 

"Total  US.  imports  of  women's  and 
girls'  wool  slacks,  breeches  and  shorts. 
Category  448,  reached  1,019,208  dozens 
in  the  calendar  year  2001  and  represent 
nearly  two  and  one  half  times  the  level 
of  U.S.  production 

Romania  and  Hungar\'  are  WTO 
members  with  whom  the  United  States 
has  negotiated  specific  limits.  Belarus' 
calendar  year  2001  import  level  is 
higher  than  the  calendar  year  2001 
import  levels  of  Romania  and  Hungary. 
Moreover.  Belarus'  import  level  for 
calendar  year  2001  exceeds  the 
negotiated  specific  limits  of  China. 
Indonesia,  Taiwan.  Egypt,  and  the 
unilateral  restraint  of  Burma,  all  of 
which  are  WTO  member  countries. 

The  sharp  and  substantial  increase  of 
Categon,'  448  imports  from  Belarus  is 
disrupting  the  orderly  flow  of  trade  into 
the  U.S.  women's  and  girls'  wool  slacks, 
breeches  and  shorts  market  The 
increasing  share  of  unrestrained 
women's  and  girls'  wool  slacks. 
breeches  and  shorts  imports  from 
Belarus  is  creating  an  inequitable 
situation  in  Categor>'  448,  Belarus,  by 
shipping  in  excess  of  many  UTO 
member  countries  that  have  negotiated 
quota  agreements  with  the  United  States 
under  the  ATC,  is  disrupting  the  orderly 
flow  of  trade  and  creating  an  inequitable 
situation. 

After  undertaking  a  comparative 
assessment  of  Belarus'  Category  448 
imports  and  imports  from  other  sources, 
the  United  States  has  determined  that  a 
request  for  consultations  is  necessary  to 
correct  the  inequity  between  controlled 
and  uncontrolled  suppliers  in  the  flow 
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of  trade  into  the  U.S.  women's  and  girls" 
wool  slacks,  breeches  and  shorts  market 
and  to  implement  and  maintain  the 
integrity  of  the  ATC. 

Table  I.— U.S.  Import  Levels  From 
Belarus  and  WTO  Countries 
With  Specific  Limits  Whose  Cur- 
rent Import  Levels  Are  Below 
Belarus  Women's  and  Girls' 
Wool  Slacks,  Breeches  and 
Shorts— Category  448 

[1 ,000  Dozens] 


Country 



Irnports 

endar 
Year 

Percent 
o<  Total 

Country 
Rank 

2001 

World 

1,019 

100 

Belarus 

24 

2.3 

14 

WTO  Coun- 

tries: 

Indonesia 

23 

2.3 

15 

Romania 

22 

2.1 

16 

Taiwan 

19 

1.8 

20 

Hungary 

12 

1.2 

24 

Table  II.— 2001  Specific  Limits  (SL) 
Below  Belarus'  Calendar  Year  2001 
Imports  Women's  and  Girls'  Wool 
Slacks.  Breeches  and  Shorts— Cat- 
egory 448 

(1.000  Dozens) 

Belarus  23.6 

WTO  Countries  SL's: 

China  22.5 

Indonesia  21 .9 

Taiwan'  21.2 

Egypt  20.1 

Burma^  2^5 

'  SL  Categories  447  and  448 
2  Unilateral  Restraint  Level. 

[FR  Doc.  02-10756  Filed  4-26-02;  2:33  pm] 
BIUJNG  CODE  3S10-OR-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petltton  RaqiMstlng  Performance 
Standards  for  Auxiliary  Hazard 
Lighting  Systems  for  Snowmobiles 

agency:  Consumer  Product  Safety 
Commission. 


action:  Notice. 


SUMMARY:  The  Commission  has  received 
a  petition  (CP  02-2)  requesting  that  the 
Commission  issue  performance 
standards  for  auxiliary  hazard  lighting 
systems  for  snowmobiles.  The 
Commission  solicits  written  comments 
concerning  the  petition. 


DATES:  The  Office  of  the  Secretary  must 
receive  conunents  on  the  petition  by 
July  1.2002. 

ADDRESSES:  Comments  on  the  petition, 
preferably  in  five  copies,  should  be 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207.  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501.  4330  East- 
West  Highway,  Bethesda.  Maryland 
20814.  Comments  may  also  be  filed  by 
facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os@cpsc.gov.  Comments  should 
be  captioned  "Petition  CP  02-2.  Petition 
for  Performance  Standards  for  Auxiliary 
Hazard  Lighting  Systems  for 
Snowmobiles."  A  copy  of  the  petition  is 
available  for  inspection  at  the 
Commission's  Public  Reading  Room, 
Room  419.  4330  East- West  Highway, 
Bethesda.  Maryland.  The  petition  is  also 
available  on  the  CPSC  website  at 
www.cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rockelle  Hammond.  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207; 
telephone  (301)  504-0800.  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  Snow  Glow®  Inc. 
requesting  that  the  Commission  issue  a 
rule  prescribing  performance  standards 
for  auxiliary  hazard  lighting  systems  on 
snowmobiles.  The  petitioner  asserts  that 
snowmobiles  without  such  auxiliary 
hazEird  lighting  systems  pose  an 
increased  risk  of  collision  between 
snowmobiles  and  serious  injury  or 
death  to  the  operator  of  either 
snowmobile  involved. 

The  petitioner  maintains  that 
auxiliary  hazard  lighting  systems  to 
reduce  or  eliminate  this  risk  must 
exhibit  the  following  characteristics:  (1) 
Have  an  energy  power  source  separate 
from  the  main  power  source  of  the 
snowmobile;  (2)  operate  for  a  minimum 
of  40  hours  at  0  degrees  Fahrenheit  and 
function  in  temperatures  of  minus  30 
degrees  Fahrenheit  or  colder;  (3)  have 
an  on-off  switch  that  is  separate  from 
the  main  electrical  system;  (4)  emit 
yellow  light  from  the  front  of  the 
snowmobile  and  red  from  the  rear;  and 
(5)  have  a  flashing  display  visible  in 
unobstructed  darkness  from  at  least  one 
half  mile  distance,  from  the  front  and 
rear  of  the  snowmobile 

The  Commission  is  docketing  the 
correspondence  as  a  petition  imder 
provisions  of  the  Consumer  Product 
Safety  Act  (CPSA),  15  U.S.C.  2051- 
2084. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 


Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  The  petition  is  available  on 
the  CPSC  website  at  www.cpsc.gov.  A 
copy  of  the  petition  is  also  available  for 
inspection  from  8:30  a.m.  to  5  p.m.. 
Monday  through  Friday,  in  the 
Commission's  Public  Reading  Room. 
Room  419.  4330  East-West  Highway. 
Bethesda.  Maryland. 

Dated:  April  25,  2002. 
Todd  A.  Stevenson,  Secretary. 

Consumer  Product  Safety  Commission. 
[FR  Doc.  02-10635  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  6355-01-4> 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Draft  information  Quality  Guidelines: 
Notice  of  Availability 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Consumer  Product  Safety 
Commission  is  announcing  the 
availability  of  a  draft  of  its  Guidelines 
for  Ensuring  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
disseminated  by  the  Commission. 
DATES:  Comments  must  be  received  by 
July  1,  2002. 

ADDRESSES:  Written  comments  should 
be  captioned  "Information  Quality 
Guidelines"  and  mailed  to  the  Office  of 
the  Secretary.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207.  or 
delivered  to  that  office,  room  502.  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os@cpsc.gov,  or  by  the  Web  site 
comment  submission  form  at  http:// 
www.  cpsc.gov/feedback.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal.  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  301-504-0980.  e- 
mail  jrosenthal@cpsc.gov. 
SUPPLEMENTARY  INFORMATION:  These 
draft  guidelines  and  supporting 
documents  are  available  on  the  Internet 
at  http://www.cpsc.gov/library/ 
infoguides.pdf  and  are  issued  pursuant 
to  section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001.  Public  Law 
106-554.  which  mandated  that  the 
Office  of  Management  and  Budget 
(0MB)  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information  (including  statistical 
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information]  disseminated  by  Federal 
agencies."  The  statute  further  requires 
0MB  to  require  each  Federal  agency  to 
issue  its  own  guidelines.  0MB 's 
amended  final  guidance  appears  at  67 
FR  8452,  February  22,  2002,  and  at 
http://www.whitehouse.gov/omb/fedreg/ 
finaJ_infonnation_quahty.htm.  The 
OMB  guidelines,  as  further  revised  at  67 
FR  9797,  March  4,  2002,  require  each 
Federal  agency  to  post  its  own  draft 
guidelines  on  the  Internet  by  May  1 , 
2002.  Based  on  comments  from  the 
public  and  OMB,  final  agency 
guidelines  will  be  issued  by  October  1 , 
2002.  Thereafter,  starting  on  January  1, 
2004,  agencies  must  file  annual  fiscal 
year  reports  to  OMB  on  the  number, 
nature  and  resolution  of  complaints 
about  alleged  noncompliance  with  the 
agency  guidelines. 

A  paper  copy  of  the  guidelines  may 
also  be  obtained  by  telephoning  Mary 
Kelsey  at  301-504-0000. 

Dated:  April  25,  2002. 

Todd  Stevenson, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  02-10636  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  635S-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-00004] 

Peg  Perego  U.S.A.,  Inc.,  a  Corporation 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  11180.{e).  PubHshed 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Peg  Perego 
U.S.A.,  Inc.,  a  corporation  containing  a 
civil  penalty  of  $150,000. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  May  15, 
2002. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  02-C0004  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  V.  Mitchell,  Trial  Attorney. 


Office  of  the  General  Counsel, 
Consimier  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0980,  1346. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  April  25.  2002. 
Todd  A.  Stevenson, 

Secretary. 

In  the  Matter  of  Peg  Perego  U.S.A.,  Inc.  a 
Corporation;  Settlement  Agreement  and 
Order 

1.  This  Settlement  Agreement,  made  by 
and  between  the  staff  ("the  staff)  of  the  U.S. 
Consumer  Product  Safety  Commission  (the 
"Commission")  and  Peg  Perego  U.S.A..  Inc.. 
("Peg  Perego"  or  "Respondent"),  a 
corporation,  in  accordance  with  16  CFR 
1118.20  of  the  Commission's  procedures  for 
Investigations,  Inspections,  and  Inquiries 
under  the  Consumer  Product  Safety  Act 
("CPSA"),  is  a  settlement  of  the  staff 
allegations  set  forth  below. 

The  Parties 

2.  The  Commission  is  an  independent 
federal  regulatory  agency  responsible  for  the 
enforcement  of  the  Consumer  Product  Safety 
Act,  15  U.S.C.  2051-2084. 

3.  Peg  Perego  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of 
Indiana  with  its  principal  corporation  office.s 
located  in  Fort  Wayne,  Indiana. 

Staff  Allegations 

4.  Between  1990  and  1998,  Peg  Perego 
manufactured  and  sold  nationwide 
approximately  274,000  battery-powered  12- 
volt  ride-on  vehicles  (the  "vehicle(s)"  or  the 
"product(s)").  These  vehicles  are  intended 
foj  use  by  children  three  to  eight  years  old. 

5.  The  vehicles  are  "consumer  products  ' 
and  Respondent  is  a  "manufacturer"  of 
"consumer  products",  which  were 
"distributed  in  commerce"  as  those  terms  are 
defined  in  sections  3(a)(1),  (4),  (11)  and  (12) 
of  the  CPSA,  15  U.S.C.  2052(a)(1),  (4),  (11), 
and  (12). 

6.  The  vehicles  are  defective  because  their 
electrical  components  can  overheat  and 
cause  fires.  If  this  should  occur,  children  and 
others  could  suffer  serious  injuries  or  die. 
Additionally,  the  foot  pedals  can  get  stuck  in 
the  "on"  position,  preventing  the  vehicles 
from  stopping  and  thereby  creating  the 
potential  for  collisions  that  could  cause 
serious  injury  or  death. 

7.  Between  April  1994  and  March  1997, 
Peg  Perego  received  approximately  197 
reports  of  the  vehicles'  electrical  components 
overheating,  causing  smoking,  melting  or  fire. 
These  incidents  resulted  in  two  burn  injuries, 
one  involving  a  2"''  degree  burn  injury  to  a 
child,  and  approximately  $55,000  in  propert\ 
damage  to  three  houses  and  garages.  Despite 
being  aware  of  this  information.  Peg  Perego 
did  not  voluntarily  provide  it  to  the 
Commission. 

8.  Not  until  March  17, 1997,  after  receiving 
a  letter  from  the  staff  requesting  information 
about  battery  operated  vehicle  fire  incidents, 
did  Peg  Perego  provide  the  staff  with 


information  about  the  vehicles'  overheating 
defect. 

9.  In  April  1998.  Peg  Perego  submitted  an 
initial  report  to  the  Commission  reponmg  the 
foot  pedal  sticking  problem  By  this  time. 
Respondent  was  aware  of  approximatelv  20 
incidents  involving  the  products'  failure  to 
stop,  resulting  in  one  concussion  and  six 
minor  injuries  when  the  vehicles  hit  a  tree, 
car,  truck,  pole,  or  fence. 

10.  Although  Peg  Perego  had  obtained 
sufficient  information  to  reasonably  support 
the  conclusion  that  these  vehicles  contained 
defects  which  could  create  a  substantial 
product  hazard,  or  created  an  unreasonable 
risk  of  serious  injury  or  death,  it  failed  to 
report  such  information  to  the  Commission 
as  required  by  section  15(b)  of  the  CPSA  By 
failing  to  report.  Peg  Perego  violated  section 
19(a)(4)  of  the  CPSA,  15U  SC  2068(a)(4) 

11.  Respondent  committed  this  failure  to 
report  to  the  Commission  "knowingly  '  as  the 
term  "knowingly"  is  defined  in  section  20(d) 
of  the  CPSA.  15'U.S  C  2069(d).  and 
Respondent  is  subject  to  civil  penalties  under 
section  20  of  the  CPSA 

Response  of  Peg  Perego 

12.  Peg  Perego  denies  the  allegations  erf  the 
staff  that  the  vehicles  contain  a  defect  which 
could  create  a  substantial  product  hazard 
pursuant  to  section  15(a)  of  the  CPSA.  15 
U.S.C  2064(a),  and  denies  that  it  violated  the 
reporting  requirements  of  section  15(b)  of  the 
CPSA,  15  use  2064(b). 

13  Respondent  denies  that  the  information 
available  to  it  reasonably  supported  the 
conclusion  that  the  vehicles  contained  a 
defect  which  could  create  a  substantial 
product  hazard  or  created  an  unreasonable 
risk  of  serious  injury  or  death,  and,  therefore, 
no  report  was  required  under  section  15(b)  of 
the  CPSA.  15  use  2064(b). 

14.  Notwithstanding  its  denial  that  the 
vehicles  contain  a  defect  which  could  create 
a  substantial  product  hazard,  and 
notwithstanding  its  denial  that  the  vehicles 
create  an  unreasonable  risk  of  serious  injury 
or  death.  Respondent  nevertheless, 
cooperated  with  the  staff  in  recalling  the 
products. 

15  Respondent  agrees  to  this  Settlement 
Agreement  and  Order  solely  to  avoid 
incurring  additional  legal  costs  and  it  does 
not  constitute,  nor  is  it  evidence  of.  an 
admission  of  any  fault,  any  liability,  any 
violation  of  any  law.  or  any  wrongdoing  by 
Respondent. 

16  Respondent  enters  into  this  Agreement 
solely  to  settle  the  allegations  of  the  staff  that 
a  civil  penalty  is  appropriate. 

Agreement  of  the  Parties 

17.  The  Commission  has  lurisdiction  over 
this  matter  and  over  Peg  Perego  under  the 
CPSA.  15  U.S.C.  2051-2084. 

IB.  Peg  Perego  agrees  to  pay  to  the  order 
of  the  U.S.  Treasurv'  a  civil  penalty  in  the 
amount  of  one  hundred  fifty  thousand  dollars 
($150,000.00).  in  settlement  of  this  matter, 
payable  within  twenty  (20)  days  after  service 
of  the  Final  Order  of  the  Commission 
accepting  this  Settlement  .Agreement. 

19.  This  Settlement  .Agreement  and  Order 
is  entered  into  for  settlement  purposes  only 
and  does  not  constitute  findings  by  the 
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Commission  or  an  admission  of  any  fault, 
any  liability,  any  violation  of  any  law.  or  any 
wrongdoing  by  Respondent. 

20.  Peg  Perego  knowingly,  voluntarily  and 
completely  waives  any  rights  it  may  have  in 
the  above  captioned  case  (i)  to  the  issuance 
of  a  Complaint  in  this  matter;  (ii)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  staffs  allegations  cited  herein; 
(iii)  to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the  Settlement 
Agreement  or  the  Commission's  Order;  (iv)  to 
a  determination  by  the  Commission  as  to 
whether  a  violation  of  Section  15(b)  of  the 
CPSA,  has  occurred,  (v)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law  with 
regard  to  the  staffs  allegations;  and  (vi)  to 
any  claims  under  the  Equal  Access  to  [ustice 
Act. 

21.  Upon  provisional  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission,  the  Commission  shall  place  this 
Agreement  and  Order  on  the  public  record 
and  shall  publish  it  in  the  Federal  Register 
in  accordance  with  the  procedure  set  forth  in 
16  CFR  1118. 20(e).  If  the  Commission  does 
not  receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order  within 
15  days,  the  Agreement  and  Order  shall  be 
deemed  finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
in8.20(f). 

22.  This  Settlement  Agreement  and  Order 
becomes  effective  after  its  final  acceptance  by 
the  Commission  and  service  upon 
Respondent. 

23.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the  Commission, 
the  Commission  may  publicize  the  terms  of 
the  Settlement  Agreement  and  Order. 

24.  Respondent  agrees  to  the  entry  of  the 
attached  Order,  which  is  incorporated  by 
reference,  and  agrees  to  be  bound  by  its 
terms. 

25.  This  Settlement  Agreement  and  Order 
is  binding  upon  Peg  Perego,  its  parent  and 
each  of  their  assigns  and  successors. 

26.  Final  acceptance  of  this  Settlement 
Agreement  by  the  Commission,  the  issuance 
of  this  Order,  and  the  full  and  timely 
payment  by  Peg  Perego  to  the  United  States 
Treasury  of  a  civil  penalty  in  the  amount  of 
one  hundred  fifty  thousand  dollars 
($150,000.00),  fully  and  completely  resolves 


the  issue  of  liability  to  the  Commission  under 
section  20  of  the  CPSA  for  a  civil  penalty 
arising  from  the  allegations  in  paragraphs  4 
through  11  above. 

27.  If.  after  the  effective  date  hereof,  any 
provision  of  this  Settlement  Agreement  and 
Order  is  held  to  be  illegal,  invalid,  or 
unenforceable  under  present  or  future  laws 
effective  during  the  terms  of  the  Settlement 
Agreement  and  Order,  such  provision  shall 
be  fully  severable.  The  rest  of  the  Settlement 
Agreement  and  Order  shall  remain  in  full 
effect,  unless  the  Commission  and  Peg  Perego 
determine  that  severing  the  provision 
materially  impacts  the  purpose  of  the 
Settlement  Agreement  and  Order. 

28.  This  Settlement  Agreement  and  Order 
shall  not  be  waived,  changed,  amended, 
modified,  or  otherwise  altered,  except  in 
writing  executed  by  the  party  against  whom 
such  amendment,  modification,  alteration,  or 
waiver  is  sought  to  be  enforced,  and 
approved  by  the  Commission. 

29.  This  Settlement  Agreement  may  be 
used  in  interpreting  the  Order.  Agreements, 
understandings,  representation,  or 
interpretations  made  outside  of  this 
Settlement  Agreement  and  Order  may  not  be 
used  to  vary  or  to  contradict  its  terms. 

Dated:  April  4,  2002. 
Peg  Perego,  USA,  Inc. 
Kellen  W  Watkins, 
Vice  President. 
The  Consumer  Product  Safety  Commission 

Alan  H.  Schoem, 

Director.  Office  of  Compliance. 

Eric  L.  Stone, 

Director,  Legal  Division,  Office  of 

Compliance, 

April  8,  2002. 
Belinda  V.  Mitchell, 
Trial  Attorney. 
Ronald  G.  Yelenik, 

Trial  Attorney,  Legal  Division,  Office  of 
Compliance. 

Peg  Perego  U.S.A.,  Inc.,  a  Corporation;  Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent  Peg  Perego 
U.S.A.,  Inc.,  a  corporation,  and  the  staff  of 
the  Consumer  Product  Safety  Commission, 
and  the  Commission  having  jurisdiction  over 
the  subject  matter  and  over  Peg  Perego 
U.S.A.,  Inc.,  and  it  appearing  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 


Ordered,  that  the  Settlement  Agreement  be, 
and  hereby  is,  accepted,  and  it  is 

Further  Ordered,  that  Peg  Perrego  U.S.A., 
Inc.  shall  pay  to  the  order  of  the  U.S. 
Treasury  a  civil  penalty  in  the  amount  of  one 
hundred  fifty  thousand  dollars  ($150,000.00). 
payable  within  twenty  (20)  calendar  days 
after  service  of  this  Final  Order  upon  Peg 
Perego  U.S.A.,  Inc. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  25th  day  of  April,  2002. 

By  Order  of  the  Commission. 
Todd  A.  Stevenson, 
Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  02-10637  Filed  4-29-02;  8:45  am] 
BILLING  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-23] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604— 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-23  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  April  24,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  S001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  203C1-2800 


16  .APR  2002 
In  reply  refer  to: 
1-02/004246 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-23 
and  under  separate  cover  the  classiHed  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Army's  proposed  L€tter(s)  of  Offer  and  Acceptance 
(LOA)  to  Kuwait  for  defense  articles  and  service  estimated  to  cost  $2.1  billion.  Soon 
after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset 
agreement  with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA.  as  amended, 
provides  that  reported  information  related  to  offset  agreements  be  treated  as 
confidential  information  in  accordance  with  section  12(c)  of  the  Export  Administration 
Act  of  1979  (50  U.S.C.  App.  2411(c)).  Information  about  offsets  for  this  proposed  sale 
are  described  in  the  enclosed  confidential  attachment. 

Sincerely, 


C^S^^^yj^/i^U^OUL. 


Attachment 
As  stated 


Richard  J.  Millies 
Acting  Director 


Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-23 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:  Kuwait 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  .6  billion 
$L5  billion 
$2.1  billion 


(iii)        Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  16  AH-64D  Apache  attack  helicopters,  four  (4) 
spare  T-700-GE  -70 IC  engines  with  gas  generator  first  state  401 C  turbine  blades, 
four  (4)  spare  M299  HELLFIRE  launchers,  96  Longbow  HELLFIRE  AGM- 
114L3  and  288  HELLFIRE  AGM-114K3  missiles,  16  dummy  missiles,  16 
Modernized  Targeting  Acquisition  and  Designation  Systems,  eight  (8)  AN/APG- 
78  Longbow  Fire  Control  Radar,  30mm  cartridges,  2.75-inch  rockets, 
ammunition,  spare  and  repair  parts,  communications  equipment,  support 
equipment,  simulators,  quality  assurance  teams,  chemical  masks,  tools  and  test 
sets,  chaff  dispensers.  Integrated  Helmet  and  Display  Sight  Systems,  electronic 
equipment,  test  facility  spares,  publications,  Quality  Assurance  Teams,  personnel 
training  and  training  equipment,  U.S.  Government  and  contractor  technical 
support  and  other  related  elements  of  logistics  support 

(iv)        Military  Department:  Army  (UKS  and  OCX) 

(v)        Prior  Related  Cases,  if  any:  None 

(vi)        Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  None 

(vii)       Sensitivity  of  Technologv  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)        Date  Report  Delivered  to  Congress:  17  APR  2002 

*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Kuwait  -  AH-64D  Apache  Heiicopters 

The  Government  of  Kuwait  has  requested  a  possible  sale  of  16  AH-64D  Apache  attack 
helicopters,  four  (4)  spare  T-700-GE  -701 C  engines  with  gas  generator  first  state  401 C  turbine 
blades,  four  (4)  spare  M299  HELLFIRE  launchers,  96  Longbow  HELLFIRE  AGM-114L3 
and  288  HELLFIRE  AGM-114K3  missiles,  16  dummy  missiles,  16  Modernized  Targeting 
Acquisition  and  Designation  Systems,  eight  (8)  AN/APG-78  Longbow  Fire  Control  Radar, 
30mni  cartridges,  2.75-inch  rockets,  ammunition,  spare  and  repair  parts,  communications 
equipment,  support  equipment,  simulators,  quality  assurance  teams,  chemical  masks,  tools 
and  test  sets,  chaff  dispensers,  Integrated  Helmet  and  Display  Sight  Systems,  electronic 
equipment,  test  facility  spares,  publications.  Quality  Assurance  Teams,  personnel  training  and 
training  equipment,  U.S.  Government  and  contractor  technical  support  and  other  related 
elements  of  logistics  support.  The  estimated  cost  is  $2.1  billion. 

This  proposed  sale  will  help  to  enhance  the  foreign  policy  and  national  security  objectives  of 
the  United  States  by  providing  Kuwait  a  creditable  defensive  anti-armor  augmentation. 

Regional  foreign  policy  and  military  developments  affecting  this  sale  have  been  carefully 
considered  and  the  positive  features  of  having  a  friendly  coalition  force  in  the  region  are  a 
driving  force.  This  proposed  sale  would  not  destabilize  the  Middle  Eastern  region  balance  of 
power. 

Kuwait  desires  these  articles  to  fulfill  its  strategic  commitments  for  self-defense  and  self- 
reliance  and  coalition  force  compatibility.  The  proposed  sale  will  upgrade  the  Kuwaiti  anti- 
armor  day/night  missile  capability,  provide  for  the  defense  of  vital  installations  and  provide 
close  air  support  for  the  military  ground  forces.  Kuwait  will  have  no  difficulty  absorbing 
these  helicopters  into  its  armed  forces. 

The  principal  contractors  will  be  Boeing  Company  in  Mesa,  Arizona;  Lockheed  Martin 
Electronics  and  Missiles  in  Orlando,  Florida;  Lockheed  Martin  Systems  Integration  in 
Owego,  New  York;  General  Electric  in  Lynn,  Massachusetts;  and  Longbow  International  in 
Orlando,  Florida.  One  or  more  proposed  offset  agreements  may  be  related  to  this  proposed 
sale. 

Implementation  of  this  sale  will  require  the  assignment  of  several  U.S.  Government  Quality 
Assurance  Teams  to  Kuwait  for  one  month  to  assist  in  the  delivery  and  deployment  of  the 
helicopters.  There  will  be  U.S.  Government  representatives  for  two-week  intervals  twice 
annually  to  participate  in  program  management  and  technical  reviews.  Up  to  40  contractor 
representatives  will  serve  as  technical  representative,  for  approximately  two  years  following 
initial  deployment.  One  each  U.S.  Government  and  contractor  representatives  representing 
varying  technical  skills  and  disciplines,  will  be  required  to  provide  in-country  support  for  an 
extended  period  of  time. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-23 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 


.)f 


(vii)  Sensitivity  of  Technology: 

1.      The  AH-64D  Apache  Attack  Helicopter  includes  the  following  sensitive  and/or 
classified  (up  to  and  including  Secret)  components: 

a.  AN/APG-78  Longbow  Fire  Control  Radar  (FCR)  is  an  active  fire  control 
radar  system  providing  detection,  locaUon,  classification  and  prioritizaUon  of  targets  to  be 
prosecuted  by  the  Longbow  HELLFIRE  Modular  Missile  System  or  handed  over  to  other  on- 
board sensor  systems.  This  enables  the  Apache  helicopter  to  detect  and  fire  upon  targets  m 
visual  conditions  that  preclude  the  use  of  visual  or  infrared  imaging  systems.  Hardwareand 
releasable  technical  manuals  for  operation  and  organic  level  maintenance  are  unclassified. 
The  data,  including  operational  software,  proposed  for  release  will  not,  in  itself,  facilitate 
reverse  engineering. 

b.  AN/APR-48A  Radar  Frequency  Interferometer  (RFI)  is  part  of  the  AN/APG- 
78  FCR.  It  passively  detects,  locates  in  azimuth,  and  identifies  radar  emitters  and  sends  the 
emitter  identificaUon  and  location  to  either  the  FCR  or  to  the  Apache  Weapons  Processor  for 
display  to  the  aircrew.  Emitter  information  can  also  be  used  to  cue  the  FCR,  as  well  as  for 
making  decisions  on  FCR  target  prioritization.  Hardware  is  classified  Confidential  when  the 
User  Data  Module  (UDM)  is  attached  to  the  RFI  Processor  Assembly,  Unclassified  when  the 
UDM  is  absent.  Releasable  technical  manuals  for  operation  and  organic  level  maintenance 
are  Unclassified.  The  data,  including  operational  software,  proposed  for  release  will  not 
facilitate  reverse  engineering. 

c.  The  Modernized  Target  Acquisition  and  Designation  Sight/Pilot  Night  Vision 
Sensor  (TADS/PNVS)  provides  day,  night,  limited  adverse  weather  target  information,  as  well 
as  night  navigation  capabilities.  The  PNYS  provides  thermal  imaging  that  permits  nap-of- 
the-earth  flight  to,  from,  and  within  the  battle  area,  while  TADS  provides  the  co-pilot  gunner 
with  search,  detection,  recognition,  and  designation  by  means  of  Direct  View  Optics  (DVO), 
television,  and  Forward  Looking  Infrared  (FLIR)  sighting  systems  that  may  be  used 
singularly  or  in  combinations.  Hardware  is  Unclassified.  Technical  manuals  for  authonzed 
maintenance  levels  are  Unclassified.  Reverse  engineering  is  not  a  major  concern. 

d.  The  AGM-114L3  HELLFIRE  Longbow  weapon  system  hardware  and  the 
documentation  provided  are  unclassified.  However,  sensitive  technology  is  contained  within 
the  system  itself.  Sensitive  software  algorithms  are  contained  within  the  system,  but  the  L3 
version  contains  several  software  security  capabilities.  Also,  the  missile  source  code  is  not 
releasable.  This  protects  the  sensitive  software  information  from  being  compromised.  The 
Longbow  seeker  contains  critical  components,  but  the  technical  data  package  will  not  be 
released. 
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e.  The  AGM-114K3  HELLFIRE  air-to-surface  laser  weapon  system  is  a 
helicopter  launched,  airborne  anti-armor  weapon  with  a  terminal  homing  seeker  and  a 
shaped  charge  warhead,  which  homes  in  on  a  laser  spot  that  can  be  projected  from  ground 
observers,  other  aircraft,  or  the  launching  aircraft.  This  enables  the  aircraft  to  launch  its 
missile  indirectly,  in  some  situations,  without  seeing  its  target.  Missiles  will  utilize  the  semi- 
active  laser  terminal  homing  guidance  system.  Hardware  is  unclassiried.  The  data  proposed 
for  release  will  not  facilitate  reverse  engineering. 

f.  The  Common  Missile  Warning  System  (CMWS)  detects  energy  emitted  by 
threat  missile  in-flight,  evaluates  potential  false  alarm  emitters  in  the  environment,  declares 
validity  of  threat  and  selects  appropriate  counter-measures.  The  CMWS  consists  of  an 
Electronic  Control  Unit  (ECU)  and  four  to  six  Electro-Optic  Missile  Sensors  (EOMSs).  The 
ECU  provides  the  central  processing  and  integrates  the  sub-components  of  the  CMWS  and 
processes  information  obtained  from  the  EOMSs.  The  ECU  hardware  is  unclassified, 
software  is  Secret.  The  EOMSs  are  passive  starring  detectors  operating  in  the  UV 
electromagnetic  spectrum.  They  detect  UV  radiation  generated  from  the  plume  of  an  In-flight 
missile  and  transmit  the  information  to  the  EUC.  The  EUC  hardware  is  unclassifled  and  the 
software  is  unclassifled. 


2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  speciflc 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system  with 
similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Kuwait  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justiflcation. 


[FR  Doc.  02-10520  Filed  4-29-02;  8:45  am) 
BILUNG  CODE  5001 -08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Draft  Deputy  Secretary  of  Defense 
Policy  Memorandum,  Subject: 
Ensurlng  the  Quality  of  Information 
Disseminated  by  the  Department  of 
Defense 

agency:  Assistant  Secretary  of  Defense 
for  Command,  Control,  and 
Communications.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Office  of  Management 
and  Budget  (0MB)  has  provided  all 
government  agencies  guidelines  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  disseminated  to  the  public. 
0MB  has  directed  the  agencies  to 
publish  a  notice  in  the  Federal  Register. 
by  May  1,  2002,  that  their  draft  policies 
complying  with  the  0MB  requirement  is 
available  for  public  view  and  comment 
on  their  public  web  sites.  The  draft 
Department  of  Defense  Memorandum 


provides  policy  and  procedural 
guidance  for  DoD  Components  in 
accordance  with  0MB  directions.  It  also 
assigns  responsibilities,  establishes 
administrative  mechanisms  that  allow 
affected  persons  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  DoD  Components 
which  may  not  meet  the  quality 
standards  and  delineates  reporting 
requirements.  The  draft  Policy 
Memorandum  is  available  on  the 
Assistant  Secretary'  of  Defense  for 
Command,  Control.  Communications, 
and  Intelligence  (ADS(C3I))  public  web 
site  located  at  http://w'WH'.c3i. osd.mil/ 
org/cio/index.html. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  May  30, 
2002. 

ADDRESSES:  Submit  comments  to  Ellen 
Law.  0ADS(C3I).  Office  of  the  Assistant 
Secretary'  of  Defense  for  Command. 
Control.  Communications  and 
Intelligence/Chief  Information  Officer, 
6000  Defense  Pengaton.  Washington.  DC 
20301-6000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Ellen  Law.  0ADS(C3I),  703-602-0980 
Ext.  121,  EIIen.Iaw@osd.mil. 


Dated:  .^pril  24.  2002. 
Patricia  L.  Toppings. 

.■\lternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  02-10519  Filed  4-29-02;  8:45  am] 

BILLING  CODE  5001 -Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Avallabiirty  of  Invention  for 
Licensing;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary'  of  the  Navy  and  i.s  available 
for  licensing  by  the  Department  of  the 
Navy.  The  U.S.  Patent  .Application 
Serial  No.  was  filed  March  29.  2002. 
entitled  "Efficient  Near-Neighbor  Search 
(ENN-SEARCH)  Method  for  High 
Dimensional  Data  Sets  with  Noise", 
Navy  Case  No.  82.296 
ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
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Naval  Research  Laborator>'.  Code 
1008.2,  4555  Overlook  Avenue.  SW. 
Washington.  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Catherine  M.  Cotell.  Ph.D.,  Head. 
Technology  Transfer  Office.  NRL  Code 
1004.  4555  Overlook  Avenue,  SW. 
Washington.  DC  20375-5320.  telephone 
(202)  767-7230.  Due  to  U.S.  Postal 
delays,  please  fax  (202)  404-7920.  E- 
Mail:  cotell@nrl.na\7.mil  or  use  courier 
delivery  to  expedite  response. 
(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  April  24.  2002. 
T.  I.  Welsh. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-10551  Filed  4-29-02;  8:45  am] 
BnxmG  cooe  mio-ff-p 


DEPARTMErfT  OF  ENERGY 

[Dockets  No.  EA-261  and  EA-263] 

ApplicatkMis  to  Export  Electric  Energy; 
UBS  AG,  Londort  Branch 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

summary:  Under  separate  applications. 
UBS  AG.  London  Branch  (UBS)  has 
applied  for  authority  to  transmit  electric 
energy  from  the  United  States  to  Mexico 
and  from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

dates:  In  Docket  EA-261.  comments, 
protests  or  requests  to  intervene  must  be 
submitted  on  or  before  May  15.  2002.  In 
Docket  EA-263.  comments,  protests  or 
requests  to  intervene  must  be  submitted 
on  or  before  May  30.  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy.  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  April  11,  2002,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  separate  applications 
from  UBS  for  authorization  to  transmit 


electric  energy  from  the  United  States  to 
Mexico  and  to  Canada.  UBS,  a  Swiss 
corporation  formed  in  1998  by  the 
merger  of  Union  Bank  of  Switzerland 
and  Swiss  Bank  Corporation,  is  a  power 
marketer  that  does  not  own  or  control 
any  electric  generation  or  transmission 
facilities  nor  does  it  have  any  franchised 
service  territory  in  the  United  States. 
The  designation  "London  Branch" 
indicates  the  principal  booking  location 
of  the  company's  energy  trading 
business;  UBS  AG  London  Branch  and 
UBS  AG  are  legally  the  same  entity. 

In  FE  Docket  No.  EA-261,  UBS 
proposes  to  export  electric  energy  to 
Mexico  and  to  arrange  for  the  delivery 
of  those  exports  to  Mexico  over  the 
international  transmission  facilities 
owned  by  San  Diego  Gas  and  Electric 
Company,  El  Paso  Electric  Company, 
Central  Power  and  Light  Company,  and 
Comision  Federal  de  Electricidad,  the 
national  electric  utility  of  Mexico.  UBS 
seeks  expeditious  approval  of  this 
application  in  order  to  participate  in  a 
solicitation  for  electric  power  by  CFE 
during  the  summer  of  2002.  In  FE 
Docket  No.  EA-263,  UBS  proposes  to 
export  electric  energy  to  Canada  and  to 
arrange  for  the  delivery  of  those  exports 
over  the  international  transmission 
facilities  owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration.  Citizens  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company.  Maine  Public  Service 
Company.  Minnesota  Power.  Inc., 
Miimkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  UBS,  as  more  fully 
described  in  the  applications,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  these 
proceedings  or  to  be  heard  by  filing 
comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  UBS  applications  to 
export  electric  energy  to  Mexico  and/or 
Canada  should  be  clearly  marked  with 


Docket  EA-261  and/or  Docket  EA-263, 
respectively.  Additional  copies  are  to  be 
filed  directly  with  Sarah  G.  Novosel, 
Bracewell  &  Patterson,  L.L.P.,  2000  K 
Street,  NW.,  Suite  500,  Washington,  DC 
20006-1872  and  Robert  Frank,  Director, 
Regulatory  Affairs,  UBS  Warburg 
Energy,  LLC,  1500  Louisiana  Street, 
Houston,  TX  77010. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
actions  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington.  DC.  on  April  24. 
2002. 

Anthony  J.  Como, 

Deputy  Director.  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export.  Office 
of  Coal  6-  Power  Systems,  Office  of  Fossil 
Energy. 
[FR  Doc.  02-10571  Filed  4-2&-02;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 
JCertificatlon  Notice— 207] 

Office  of  Fossil  Energy;  Notice  of 
Filings  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
ACTION:  Notice  of  filings. 

SUMMARY:  The  owners/operators  of  7 
baseload  electric  powerplants  have 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended,  in  accordance 
with  10  CFR  501.60,  61. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Import/Export,  Fossil 
Energy.  Room  4G-039,  FE-27,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 


Federal  Register/ Vol.  67,  No.  83 /Tuesday.  April  30.  2002 /Notices 


21231 


U.S.C.  8301  et  seq.}.  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  ftiel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 


energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretan,-  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  electric 
powerplant,  that  such  powerplant  has 
the  capability  to  use  coal  or  another 
alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(al  as  of  the  date  filed  with  the 


Department  of  Energy  (DOE).  The 
Secretar\'  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  electric  powerplants  have 
filed  self-certifications  pursuant  to 
section  201(d)  and  in  accordance  with 
DOE  regulations  in  lOC.F.R  501.60.61, 


Owner/operator 


Capacity 


Plant  location 


In-service  date 


Migrant  Zeeland,  LLC  550  MW 

Duke  Energy  Fayette,  LLC  620  MW 

Hermiston  Power  Partnership 617  MW 

Duke  Energy  Washington,  LLC  '. 620  MW 

Menden  Gas  Turt)ines,  LLC  544  MW 

Migrant  Sugar  Creek  Ven.  Inc \  559  MW 


MidAmencan  Energy  Co. 


540  MW 


Zeeland.  Ml  July  1   2002 

Masontown,  PA  I  June  1    2003 

Hermiston.  Oregon |  June  2002 

Beverly.  Ohio  i  June  i    2002 

Menden.  CT     '  August  V  2003 

West  Terre  Haute,  IN June  l   2003 

Pleasant  Hill,  Iowa  i  Phase  I  Summer 

I      2003'Phase  II 
Summer  2003 


Issued  in  Washington,  DC,  on  April  24, 
2002. 

Anthony  ].  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  S-  Power  Import/Export.  Office 
of  Coal  &■  Power  Systems.  Office  of  Fossil 
Energy. 

[PR  Doc,  02-10572  Filed  4-29-02:  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  April  22,  2002,  67  FR 
19568. 

Previously  Announced  Time  and  Date 
of  Meeting:  April  24,  2002 

10:00  a.m. 

Change  in  the  Meeting:  The  following 
Docket  Nos.  and  Item  No.  has  been 
added  to  the  Commission  meeting 
agenda  of  April  24,  2002. 


Item  No. 


Docket  No.,  and  Company 


E-4  

EC99-101-006,  Northern 

States  Power  Company 

(Minnesota)  and  New  Cen- 

tury Energies,  Inc. 

H-4  

AD02-1 6-000,  Report  on  Del- 

egated Actions. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc,  02-10656  Filed  4-25-02;  4:22  pm] 

BILUNG  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7203-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  State 
Program  Adequacy  Determination- 
Municipal  Solid  Waste  Landfills 
(MSWLFs)  and  Non-municipal,  Non- 
hazardous  Waste  Disposal  Units  That 
Receive  Conditionally  Exempt  Small 
Quantity  Generator  (CESQG) 
Hazardous  Waste 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U,S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  State  Program  Adequacy 
Determination — Municipal  Solid  Waste 
Landfills  (MSWLFs)  and  Non- 
municipal,  Non-hazardous  Waste 
Disposal  Units  that  Receive 
Conditionally  Exempt  Small  Quantity 
Generator  (CESQG)  Hazardous  Waste. 
ICR  Number  1608,03,  0MB  control 
number  2050-0152,  expiring  on  April 
30,  2002,  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnunent, 
DATES:  Comments  must  be  submitted  on 
or  before  May  30,  2002, 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No,  1608.03  and  OMB  Control 
No.  2050-0152,  to  the  following 
addresses:  Susan  Auby,  U.S. 


Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsvlvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulator}'  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW,.  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672.  by 
E-mail  at  Auby  Susan<&epamail  epa  gov, 
or  download  off  the  Internet  at  bttp:// 
i\Mi\-.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1608.03.  For  technical  questions, 
about  the  ICR  contact  Steven  Lev7  by 
phone  at  (703)  308-7267. 
SUPPLEMENTARY  INFORMATION: 

Title:  State  Program  Adequacy 
Determination— Municipal  Solid  Waste 
Landfills  (MSWLFs)  and  Non- 
municipal,  Non-hazardous  Waste 
Disposal  Units  that  Receive 
Conditionally  Exempt  Small  Quantity 
Generator  (CESQG)  Hazardous  Waste, 
OMB  Control  No.  2050-0152;  EPA  ICR 
No.  1608.03,  expiring  April  30,  2002, 
This  is  a  request  for  extension  of  a 
currentlv  approved  collection 

Abstract:  Section  4010(c)  of  the 
Resource  Conser\'ation  and  Recovery 
Act  (RCR.'K)  of  1976  requires  that  EPA 
revise  the  landfill  criteria  promulgated 
under  paragraph  (1)  of  section  4004(a) 
and  section  1008(a)(3)  Section  4005(c) 
of  RCRA,  as  amended  by  the  Hazardous 
Solid  Waste  Amendments  (HSWA)  of 
1984.  requires  states  to  develop  and 
implement  permit  programs  to  ensure 
that  MSWLFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  household  hazardous  waste  or 
CESQG  hazardous  waste  are  in 
compliance  with  the  revised  criteria  for 
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the  design  and  operation  of  non- 
municipal,  non-hazardous  waste 
disposal  units  under  40  CFR  part  257, 
subpart  B  and  MSWLFs  under  40  CFR 
part  258.  (40  CFR  part  257.  subpart  B 
and  40  CFR  part  258  are  henceforth 
referred  to  as  the  "revised  federal 
criteria".)  Section  4005(c)  of  RCRA 
further  mandates  the  EPA  Administrator 
to  determine  the  adequacy  of  state 
permit  programs  to  ensure  owner  and/ 
or  operator  compliance  with  the  revised 
federal  criteria.  A  state  program  that  is 
deemed  adequate  to  ensure  compliance 
may  afford  flexibility  to  owners  or 
operators  in  the  approaches  they  use  to 
meet  federal  requirements,  significantly 
reducing  the  burden  associated  with 
compliance. 

In  response  to  the  statutory 
requirement  in  section  4005(c),  EPA 
developed  40  CFR  part  239,  commonly 
referred  to  as  the  State  Implementation 
Rule  (SIR).  The  SIR  describes  the  state 
application  and  EPA  review  procediu-es 
and  defines  the  elements  of  an  adequate 
state  permit  program. 

The  purpose  of  the  ICR  is  to  allow 
EPA  to  continue  its  evaluation  of  state 
permit  program  applications  to 
determine  whether  they  satisfy  the 
statutory  test  reflected  in  the 
requirements  of  40  CFR  part  239.  In  all 
cases,  the  information  will  be  analyzed 
to  determine  the  adequacy  of  the  states 
permit  program  for  ensuring  compliance 
with  the  federal  revised  criteria.  The 
analysis  will  also  assist  EPA  in 
complying  with  the  Government 
Performance  and  Results  Act  (GPRA)  of 
1993.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  11,  2001  (66  FR  51949);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  177  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 


existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sotuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States 
that  seek  approval  of  new  or  modified 
permit  programs  for  MSWLFs  and  for 
non-municipal,  non-hazardous  waste 
disposal  units  that  receive  CESQG 
waste. 

Estimated  Number  of  Respondents: 
18. 

Frequency  of  Response:  One-time 
only. 

Estimated  Total  Annual  Hour  Burden: 
3,189  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1608.03  and 
OMB  Control  No.  2050-0152  in  any 
correspondence. 

Dated:  April  15.2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-10629  Filed  4-2^-02;  8:45  am] 

BrUJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-O056;  FRL-717&-61 

Request  for  Public  Comment  on 
Proposed  Consent  Decree  Involving 
Pesticides  and  the  Endangered 
Species  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  making  available  for 
comment  a  proposed  consent  decree 
that  would  establish  a  series  of 
deadlines  for  the  Agency  to  begin 
consulting  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS) 
relative  to  certain  pesticide  uses  and 
their  potential  effects  on  certain  plant 
and  fish  species  listed  as  threatened  or 
endangered.  EPA  will  evaluate  all 
comments  received  diuing  the  public 
comment  period  to  determine  whether 
all  or  part  of  the  proposed  consent 
decree  warrants  reconsideration.  This 
proposed  consent  decree,  if  entered  by 


the  Court,  would  resolve  a  lawsuit 
brought  against  EPA  under  the 
Endangered  Species  Act  (ESA).  by 
Califomians  for  Alternatives  to  Toxics 
(CATs),  the  Environmental  Protection 
Information  Center,  Inc.,  and  the 
Humboldt  Watershed  Council  (jointly. 
Plaintiffs). 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0056,  must  be 
received  on  or  before  May  29,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.- Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION. 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0056  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Arty 
Williams,  Field  and  External  Affairs 
Division,  {7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5239;  fax  number: 
(703)  308-3259;  e-mail  address: 
Williams.  arty@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wvvrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Enviroimiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

The  proposed  consent  decree  and 
other  relevant  documents  are  available 
electronically  on  EPA's  web  site  http:/ 
/www.epa.gov/pesticides  under  both 
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headings,  "What's  New?"  and  "Open 
Comment  Periods." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0056.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action.  This  official  record  includes 
the  documents  that  are  physically 
located  in  the  docket,  as  well  as  the 
documents  that  are  referenced  in  those 
documents.  The  public  version  of  the 
official  record,  which  includes  printed, 
paper  versions  of  any  electronic 
comments  submitted  diu-ing  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0056  in  the  subject 
line  on  the  first  page  of  your  response. 
The  submission  of  a  comment  is 
construed  as  a  waiver  of  any  CBI  claim 
as  to  that  comment.  (See  Unit  I.D.) 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 


format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0056.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Should  EPA  determine  as  a  result  of 
any  comments  received  during  this 
public  comment  period  that  all  or  part 
of  the  proposed  consent  decree  merits 
reconsideration,  EPA  will  provide  the 
Plaintiffs  with  a  written  request  for 
further  negotiations  and  a  copy  of  all 
comments  related  to  EPA's  basis  for 
such  negotiations.  Therefore,  EPA  will 
construe  the  submission  of  a  comment 
as  a  waiver  of  any  CBI  claim  as  to  that 
comment.  If  you  have  any  questions 
about  CBI,  please  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biu-den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

a.  On  August  31,  2000,  Plaintiffs  filed 
a  lawsuit  in  U.S.  District  Court  for  the 
Northern  District  of  California  alleging 
that  EPA  failed  to  complv  with  ESA 
sections  7(a)(1)  and  7(a)(2),  16  U.S.C. 
1536(a)(l)-(2),  and  with  the  Fish  and 
Wildlife  Act.  16  U.S.C.  742d-l.  CATs  v. 
EPA,  Case  No.  COO-3150  CW  (N.D. 
Calif.).  The  Plaintiffs  filed  an  amended 
complaint  on  November  13,  2000. 

b.  In  March  of  2001,  the  parties 
participated  in  a  court-ordered 
mediation.  For  several  months  following 
the  mediation,  the  parties  engaged  in 
extensive  discussions  in  hopes  of 
settling  this  litigation. 


c.  On  April  19.  2002.  EPA  reached  an 
agreement  with  the  Plaintiffs.  The 
agreement  is  embodied  in  a  proposed 
consent  decree.  The  proposed  Consent 
Decree  sets  a  series  of  deadlines  for 
initiating  a  number  of  consultations 
with  the  FWS  and  the  NMFS  relative  to 
certain  pesticide  uses  and  their 
potential  effects  on  certain  plants  and 
fish,  including: 

1.  Consultation  on  the  effects  of 
certain  forest  operation  uses  of 
registered  pesticide  products  containing 
the  active  ingredients  atrazine. 
imazapyr,  glyphosate.  hexazinone, 
sulfometuron-methyl,  triclop\T 
butoxyethyl  ester,  triclopyr 
triethylammonium,  and  2,4-D-2 
ethylhexyl  ester  on  33  listed  plants 
associated  with  forests  in  California; 

2.  Consultation  on  the  effects  of 
certain  forest  operation  uses  of 
registered  pesticide  products  containing 
the  active  ingredients  imazapyr. 
sulfometuron-methyl.  and  triclopvT 
triethylammonium  on  six  species  of 
listed  salmon  and  steelhead  and  their 
designated  critical  habitat  (hereinafter 
collectively  referred  to  as  "salmonids"); 

3.  Consultation  on  the  effects  of 
certain  pesticide  uses  of  registered 
pesticide  products  containing  the  active 
ingredients  acrolein,  carbaryl, 
chlorpyrifos,  and  diazinon  on 
salmonids; 

4.  Consultation  on  the  effects  of 
certain  pesticide  uses  of  registered 
pesticide  products  containing  the  active 
ingredients  atrazine,  bromacil.  diuron, 
and  simazine  on  salmonids; 

5.  Consultation  on  the  effects  of 
certain  pesticide  uses  of  registered 
pesticide  products  containing  the  active 
ingredients  2.4-D-2  ethylhexyl  ester, 
molinate,  oryzalin.  and  triclopyr 
butoxyethyl  ester  on  salmonids;  and 

6.  Consultation  on  the  effects  of 
certain  pesticide  uses  of  registered 
pesticide  products  containing  the  active 
ingredients  glyphosate,  hexazinone.  and 
ox\'fluorfen  on  salmonids. 

d.  In  addition,  the  proposed  consent 
decree  provides  that  EPA  will  evaluate, 
during  its  ongoing  ESA  section  7(a)(1) 
Proactive  Conservation  Review  with 
FWS  and  NMFS.  how  to  consider  the 
following  topics: 

1.  Chronic  and  sublethal  effects  of 
pesticides  on  all  life  stages  of 
endangered  and  threatened  species; 

2.  Effects  of  complete  pesticide 
product  formulations,  effects  of 
diluents,  and  adjuvants,  and  effects  of 
the  products  of  pesticide  degradation; 

3.  How  direct  and  indirect  effects  of 
pesticides  added  to  the  environmental 
baseline  impact  endangered  and 
threatened  species; 
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4.  The  use  of  systematic  field 
monitoring  in  a  variety  of  site 
conditions,  runoff  patterns,  and 
application  methods  to  validate 
transport  and  persistence  models;  and 

5.  Best  available  scientific  evidence. 

e.  The  proposed  consent  decree  also 
provides  that  the  Plaintiffs  may  develop 
a  position  paper  on  any  or  all  of  the  five 
topics  identified  in  Unit  II. d.  EPA  is 
offering  this  same  opportunity  to  the 
public.  EPA  will  consider  any  position 
papers  it  receives  from  the  Plaintiffs 
and/or  the  public  within  90  days  from 
the  date  that  a  final  consent  decree  is 
entered  by  the  Court. 

f.  Beginning  on  April  29.  2002.  EPA 
opened  a  30-day  comment  period  on  the 
proposed  consent  decree.  EPA  will  use 
the  comments  to  determine  whether  all 
or  part  of  the  proposed  consent  decree 
warrants  reconsideration.  If  EPA 
determines  that  any  part  of  the  proposed 
consent  decree  warrants 
reconsideration,  EPA  will  provide  the 
Plaintiffs  with  a  written  request  for 
further  negotiations  and  with  copies  of 
all  comments  received  in  response  to 
this  notice.  The  proposed  consent 
decree  shall  not  be  entered  with  the 
Court  unless  the  parties  can  reach 
agreement  on  needed  changes.  If  EPA 
determines  that  the  proposed  consent 
decree  does  not  need  to  be  reconsidered, 
the  terms  of  the  proposed  consent 
decree  shall  become  effective  upon 
entry  by  the  U.S.  District  Court  for  the 
Northern  District  of  California.  Once  the 
Consent  Decree  is  entered  by  the  U.S. 
District  Coiut  for  the  Northern  District 
of  California.  EPA  will  publish  another 
Federal  Register  notice  notifying  the 
public  of  the  opportxinity  to  submit 
position  papers  on  the  five  topics 
described  in  Unit  Il.d. 

List  of  Subjects 

Environmental  protection. 
Endangered  species.  Pesticides  and 
pests. 

Dated:  April  25,  2002. 


Jay  Ellenber^er, 

Acting  Director.  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  02-10725  Filed  4-29-02:  8:45  am] 

BILUNG  COOE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-10014;  FRL-6723-7] 

Draft  Guidelines  for  Ensuring  and 
■Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Environmental 
Protection  Agency 

agency:  Environmental  Protection 
Agency,  EPA. 

ACTION:  Notice  of  availability;  comment 
request;  meeting  announcement. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  currently 
developing  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Environmental 
Protection  Agency  (herein  after  referred 
to  as  "Information  Quality  Guidelines"), 
in  response  to  an  Office  of  Management 
and  Budget  (0MB)  guideline  directing 
all  federal  agencies  to  develop  and 
implement  their  own  guidelines  by 
October  1.  2002  (67  FR  8451.  February 
22.  2002).  EPA's  "Information  Quality 
Guidelines"  will  build  upon  on-going 
efforts  to  improve  the  quality  of  the  data 
and  analyses  that  support  Agency  policy 
and  regulatory  decisions  and  programs. 
EPA  is  aimouncing  the  availability  of 
the  Agency's  draft  "Information  Quality 
Guidelines"  and  is  requesting  comment 
on  them.  The  draft  "Information  Quality 
Guidelines"  are  available  at  EPA's  Web 
site,  www.epa.gov/oei/qualityguidelines. 
In  addition,  EPA  is  announcing  a  public 
meeting  in  Washington,  DC  to  discuss 
EPA  draft  "Information  Quality 
Guidelines". 

DATES:  Comments  must  be  received  on 
or  before  May  31,  2002. 11:59  pm  EST. 
The  public  meeting  will  be  held  on  May 
15,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to:  Docket  ID  No.  OEI-10014 
which  has  been  established  at:  U.S. 
EPA,  Northeast  Mall,  Room  B607,  401  M 
Street  SW.,  Washington.  DC.  20460. 
Comments  may  be  submitted  by  web 
site,  e-mail,  mail,  facsimile,  or  in 
person.  The  public  meeting  will  be  held 
in  Washington,  DC.  See  the 
"Supplementary  Information"  section 
for  instructions  on  submitting 
comments  and  public  meeting 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Evangeline  Tsibris  Cummings, 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Mail  Code  2842T,  1200  Pennsylvania 
Avenue  NW..  Washington,  DC  20460. 
Telephone:  202-566-0621;  e-mail: 
cummings.evangeline@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

What  Are  EPA's  "Information  Quality 
Guidelines"? 

EPA  drafted  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  the 
Environmental  Protection  Agency  to 
comply  with  a  new  Office  of 
Management  and  Budget  (0MB) 
guideline  (67  FR  8451,  February  22. 
2002).  Section  515  of  the  "Treasury  and 
General  Government  Appropriations 
Act  for  FY2001  (Pub.  L.  106-554)" 
directed  0MB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federsil  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  Federal 
agencies."  EPA's  "Information  Quality 
Guidelines"  will  build  upon  on-going 
efforts  to  improve  the  quality  of  the  data 
and  analyses  that  are  used  to  support 
Agency  policy  and  regulatory  decisions 
and  programs. 

EPA  is  seeking  comments  on  many 
key  areas  of  the  "Information  Quality 
Guidelines"  developed  thus  far.  Specific 
areas  have  been  highlighted  in  a  Request 
for  Comments  section  of  the 
"Information  Quality  Guidelines".  After 
the  comment  period  closes  on  May  31, 
2002,  EPA  plans  to  submit  the  Agency's 
revised  "Information  Quality 
Guidelines"  to  OMB  by  July  1,  2002. 

How  Can  I  get  Copies  of  the  Draft  EPA 
"Information  Quality  Guidelines"? 

EPA  has  established  a  public  docket 
for  these  draft  "Information  Quality 
Guidelines"  under  Docket  ID  No.  OEI- 
10014.  The  docket  contains  background 
information  and  supporting  materials 
available  for  public  viewing  at: 
Northeast  Mall,  Room  B607,  401  M 
Street  SW.,  Washington,  DC.  20460. 
This  docket  consists  of  a  copy  of  the 
"Information  Quality  Guidelines", 
public  comments  received  during  the 
public  comment  period  on  the 
"Information  Quality  Guidelines",  and 
other  information  related  to  the 
"Information  Quality  Guidelines".  The 
docket  is  open  from  12:00  pm  to  4:00 
pm  EST,  Monday  through  Friday, 
excluding  legal  holidays. 

You  may  also  access  EPA's  draft 
"Information  Quality  Guidelines"  and 
other  information  related  to  this  notice 
electronically  at  this  web  page: 
www.epa.gov/oei/qualityguidelines.  To 
obtain  a  written  copy  of  the  draft 
"Information  Quality  Guidelines",  you 
may  contact:  Ms.  Evangeline  Tsibris 
Cummings,  U.S.  Environmental 
Protection  Agency.  Office  of 
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Environmental  Information,  Mail  Code 
2842T,  1200  Pennsylvania  Avenue  NW.. 
Washington.  DC,  20460:  Telephone: 
202-566-0621:  or  e-mail: 
cummings.evangeline@epa.eov. 

EPA  intends  to  make  public 
comments  and  supplemental 
information  that  are  received  during  the 
comment  period  available  for  public 
viewing  via  EPA's  Web  site  at 
ivTvu'.  epa  .gov/oei/qualityguidelines.  as 
the  Agency  receives  them  and  without 
change,  unless  the  comments  contain 
copyrighted  material.  Confidential 
Business  Information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Paper  comments 
(with  their  attachments)  will  be  scanned 
and  placed  on  the  web  page.  To  the 
extent  feasible,  other  supporting 
information  for  these  guidelines  may  be 
placed  on  the  web  page  as  well.  EPA 
will  maintain  a  docket  list  of  the 
materials  that  are  available  in  the  public 
docket,  and  will  include  this  docket  list 
with  the  other  materials  on  the  Web  site. 

How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  via  EPA's 
Web  site,  electronic  mail  (e-mail),  mail, 
facsimile,  or  in  person.  To  ensure 
proper  receipt  of  vour  comments  bv 
EPA,  identify  Docket  ID  No.  OEI-lboi4 
in  the  subject  line  on  the  first  page  of 
your  comments. 

Submitting  comments  via  EPA's  web 
page  ( WHTV.  epa  .gov/oei/ 
qualityguidelines)  is  the  Agency's 
preferred  method  for  receiving 
comments  on  the  draft  "Information 
Quality  Guidelines"  in  order  to  ensure 
timely  receipt.  The  Web  site  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it. 
Please  note,  that  EPA  asks  commenters 
to  provide  their  names  in  order  to 
comment  via  the  Web  site.  These 
commenters'  names  will  be  included 
with  their  comments  when  they  are 
placed  on  the  EPA  Web  site  for  public 
viewing. 

Comments  may  also  be  sent  by  e-mail 
to:  quality.guidelines@epa.gov. 
Attention:  Docket  ID  No.  OEI-10014.  In 
contrast  to  the  Web  site,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  will  be 
posted  on  the  Web  site  with  comments 
received. 

If  you  submit  any  type  of  electronic 
comment  EPA  recommends  that  you 
include  your  name,  mailing  address. 


and  an  e-mail  address  or  other  contact 
information  with  your  comment.  This 
ensures  that  you  can  be  identified  as  the 
submitter  of  the  comment  and  it  allows 
EPA  to  contact  you  in  case  EPA  cannot 
read  your  comment  due  to  technical 
difficulties  or  seeks  further  information 
on  the  substance  of  your  comment. 
EPA's  policy  is  to  post  comments,  as 
they  are  submitted.  Any  identif\ing  or 
contact  information  provided  in  the 
comment  will  be  made  available  to  the 
public  via  the  Web  site. 

If  you  submit  comments  by  U.S.  mail, 
send  two  copies  of  your  comments  to: 
Evangeline  Tsibris  Cummings. 
Environmental  Protection  Agency. 
Office  of  Environmental  Information. 
Mail  Code  2842T,  1200  Pennsylvania 
Avenue,  N,W.,  Washington,  DC 
Attention:  Docket  ID  No.  OEI-10014. 

If  you  submit  comments  in  person,  by 
courier,  or  other  shipping  method, 
deliver  vour  comments  to:  U.S.  EPA, 
401  M  Street  SW..  Washington,  DC, 
20460  Northeast  Mall,  Room  B607. 
Attention:  Docket  ID  No.  OEI-10014 
The  docket  is  open  from  12:00PM — 4:00 
PM  EST  Monday  through  Friday, 
excluding  legal  holidays.  Send 
comments  bv  fax  to:  202-566-0706, 
Attention:  Docket  ID  No.  OEI-10014  and 
Attention:  Ms.  Evangeline  Tsibris 
Cummings. 

How  Do  I  Participate  in  EPA's  Public 
Meeting  on  the  "Information  Quality 
Guidelines"? 

EPA  will  convene  a  public  meeting  on 
May  15.  2002  in  Washington,  DC,  for  the 
purpose  of  receiving  public  comments 
on  tlie  draft  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Environmental 
Protection  Agency.  This  meeting  is  open 
to  the  public.  Please  check  the  EPA  Web 
site  to  confirm  the  location  of  the  public 
meeting.  EPA  encourages  you  to  register 
for  the  public  meeting  at:  i^^v^^v.epa.gov/ 
oei/qualityguidelines  by  May  3,  2002,  to 
ensure  timely  receipt  of  your 
registration  and  to  ensure  that  adequate 
space  is  provided  and  adequate  time  is 
allotted  for  those  who  wish  to  present 
comments.  You  may  also  register  by 
contacting  Ms.  Evangeline  Tsibris 
Cummings,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information.  Mail  Code 
2842T,  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20460. 
Telephone:  202-566-0621:  e-mail: 
cummings.evangeline@epa.gov. 

EPA  will  not  be  recording  or 
transcribing  the  public  meeting.  To 
facilitate  EPA's  consideration  of  your 
planned  comments,  EPA  recommends 
that  you  provide  EPA  with  a  written 


record  of  those  comments  you  want  EPA 
to  consider,  either  at  the  public  meeting 
or  shortly  thereafter  via  the  methods 
described  in  this  notice. 

How  Will  EPA  Use  My  Comments? 

EPA  will  consider  all  comments 
received  during  the  comment  period  as 
the  Agency  develops  the  final 
"Information  Quality  Guidelines  " 
Comments  received  after  the  close  of  the 
comment  period  may  be  considered  as 
time  permits,  As  appropriate.  EPA 
intends  to  summarize  or  respond  to 
significant  comments  when  the  Agency 
issues  the  final  "Information  Quality 
Guidelines"  However,  due  to  the 
limited  time  available.  EPA  does  not 
expect  to  be  able  to  respond  to 
individual  comments. 

Dated:  April  24,  2002. 
Elaine  Stanley. 

Director.  Office  of  Information  Analysis  and 
Access,  Office  of  Environmental  Information. 
IFR  Doc.  02-10626  Filed  4-29-02:  8:45  am] 

BILUNG  CODE  e560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7202-8] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act,  as 
amended,  42  U.S.C.  9622(h),  Hermiston 
Lab  Site,  Hermiston,  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
and  request  for  public  comment, 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  as  amended  by  the 
Superfund  Amendment  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed  settlement 
to  resolve  a  claim  related  to  the 
Hermiston  Laboratorv'  Site.  The 
proposed  settlement  concerns  the 
federal  government's  past  response  costs 
at  the  Hermiston  Laboratory  Site. 
Hermiston,  Oregon.  The  settlement 
requires  the  settling  parties.  Bill  and 
Bonnie  Kik,  to  pay  519,468.26  to  the 
Hazardous  Substance  Superfund.  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  10,  office  at  1200  Sixth  Avenue, 
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Seattle,  Washington  98101.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Carol  Kennedy.  Regional 
Hearing  Clerk.  EPA,  Region  10.  1200 
Sixty  Avenue  (ORC-158).  Seattle, 
Washington  98101,  telephone  number 
(206)  553-0242.  Comments  should 
reference  the  "Hermiston  Lab  Site"  and 
EPA  Docket  No.  CERCLA-1 0-2001- 
0194  and  should  be  addressed  to  Ms. 
Kennedy  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Yackulic,  Assistant  Regional  Counsel, 
EPA  Region  10,  Office  of  Regional 
Counsel,  1200  Sixth  Avenue  (ORC-158), 
Seattle,  Washington  98101,  telephone 
number  (206)  553-1218. 

Dated:  April  12,  2002. 
Ron  Kreizenbeck, 

Acting  Regional  Administrator.  Region  10. 
(FR  Doc.  02-10630  Filed  4-29-02;  8:45  ami 
BtUJNG  CODE  6S60-90-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  May  2,  2002,  from 
9:00  a.m.  imtil  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance. 

The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  April  11.  2002  (Open) 

B.  Reports 

•  Corporate  Approvals 


•  Preview  of  Capital  Issues 

•  Conditions  and  Trends  in  the 
Bloomington  Field  Office  Portfolio 

•  Early  Warning  System 

Closed  • 

•  OSMO  Report 
Dated:  April  26.  2002. 

Kelly  Mikel  Williams, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  02-10707  Filed  4-26-02;  11:41  am] 

BILUNG  COOC  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2546] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

April  24,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257„  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  this  petition 
must  be  filed  by  May  15,  2002.  See 
section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  In  the  Matter  of  Part  of  the 
Commission's  Rules  to  Allow 
Certification  of  Equipment  in  the  24.05- 
24.25  GHz  band  at  Field  Strengths  up  to 
2500  mV/m  (ET  Docket  No.  98-156). 

Number  of  Petitions  Filed:  1. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-10543  Filed  4-2&-02;  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2545] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

April  23.  2002. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  to  47  CFR 
1.429(e).  The  full  text  of  these  doaunent 


■  Session  Closed — Exempt  pursuant  to  5  U.S.C. 
552b(c)(8)  and  (9). 


are  available  for  viewring  and  copying  in 
Room  CY-A257,  445  12th  Street.  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  May  15,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Part  67  of  the 
commission's  rules  and  establishment  of 
a  joint  board  (CC  Docket  No.  80-286). 

Amendment  to  uniform  system  of 
accounts  and  cost  allocations  rules  for 
interconnection  and  infrastructure 
sharing  (CC  Docket  No.  97-212). 

In  the  Matter  of  2000  Biennial 
Regulatory  Review — Comprehensive 
Review  of  the  Accounting  Requirements 
and  ARMIS  Reporting  Requirements  for 
Incumbent  Local  Exchange  Carriers: 
Phase  2  and  Phase  3  (CC  Docket  No.  00- 

199). 
Number  of  Petitions  Filed:  2. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-10594  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1407-OR] 

Kentucky;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Kentucky,  (FEMA- 
1407-DR),  dated  April  4,  2002.  and 
related  determinations. 
EFFECTIVE  DATE:  April  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Kentucky  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  April 
4,  2002: 

Lee,  Morgan,  Owsley  and  Powell  Counties 
for  Public  Assistance.  Letcher  and  Menifee 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 
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(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  L'nemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Familv 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-10557  Filed  4-29-02;  8:45  am] 

BILLING  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1408-DR] 

Tennessee;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee,  (FEMA-1408-DR), 
dated  April  5,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  April  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  5,  2002: 

Bedford  County  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 

[FR  Doc.  02-10554  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1408-OR] 

Tennessee;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee,  (FEMA-1408-DR). 
dated  April  5,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  April  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agencv, 
Washington,  DC  20472.  (202)  646-2705 
or  madge.dale@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Tennessee  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  5.  2002: 

Dickson  and  Overton  Counties  for  Public 
Assistance  (The  following  Catalog  of  Federal 
Domestic  Assistance  Numbers  (CFDA)  are  to 
be  used  for  reporting  and  drawing  funds: 
83.537,  Community  Disaster  Loans;  83.538, 
Cora  Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83  541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-10556  Filed  4-29-02;  8:45  am] 

BILLING  CODE  6718-02-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1406-DR] 

Virginia;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia,  (FEMA- 
1406-DR),  dated  April  2,  2002,  and 
related  determinations. 
EFFECTIVE  DATE:  April  17,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness.  Response  and 
Recovery  and  Directorate.  Federal 
Emergency  Management  .\gencv. 
Washington.  DC  20472.  (202)  646-2705 
or  madge.dale@fema  gov 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  Public  .\ssistante 
for  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  2.  2002: 

Dickenson.  Lee,  Russell.  Scott.  Smyth, 
Tazewell.  Washington,  and  Wise  Counties 
and  the  independent  city  of  Norton  for  Public 
Assistance  (previously  designated  for 
Individual  .Assistance) 

Wythe  County  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83  538.  Cora 
Brown  Fund  Program;  83  539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83  541,  Disaster  Unemployment 
.Assistance  (DUA),  83. 542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83  544   Public 
.Assistance  Grants;  83  545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

}oe  M.  Allbaugh, 

Director 

[FR  Doc  02-10555  Filed  4-29-02;  8:45  am] 

BILLING  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Cooperating  Technical  Partners 
Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  Cooperating  Technical 
Partners  Flood  Hazard  Mapping 
Program. 

summary:  FEMA  gives  notice  of  the 
requirements  for  the  Cooperating 
Technical  Partners  Program  (previously 
known  as  Cooperating  Technical 
Communities  initiative)  for  Fiscal  Year 
(FY)  2002. 

DATES:  FEMA  has  Si  4  million  available 
nationwide  for  funding  partner  projects 
in  FY  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FEMA  Regional  Cooperating  Technical 
Partners  (CTP)  Coordinators  for  your 
region.  We  list  names,  addresses,  and 
telephone  numbers  for  the  Regional  CTP 
Coordinators  at  the  end  of  this  Notice. 
SUPPLEMENTARY  INFORMATION: 
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Background 

FEMA  administers  the  National  Flood 
Insurance  Program  (NFIP)  and,  under 
the  authority  of  section  1360  of  the 
National  Flood  Insurance  Act  of  1968 
(42  U.S.C.  4101)  establishes  and  updates 
flood-risk  zone  data  in  floodplain  areas. 
In  the  identification  of  floodprone  areas, 
we  may  consult  with,  receive 
information  from  and  enter  into 
agreements  or  other  arrangements  with 
the  head  of  any  State,  regional,  or  local 
agency  in  order  to  identify  these 
floodprone  areas. 

We  are  implementing  the  Cooperating 
Technical  Partners  (CTP)  program  as 
part  of  our  Flood  Map  Modernization 
Program.  The  plan  document  for  our 
Map  Modernization  Program  and 
progress  reports  concerning  the  Program 
are  available  at  http://www.feina.gov/ 
library/ mapmod.pdf.  The  program, 
previously  known  as  the  Cooperating 
Technical  Communities  program, 
formally  recognizes  and  encourages  the 
contributions  that  our  Flood  Hazard 
Mapping  Partners  (State  agencies, 
regional  agencies,  tribal  governments, 
and  communities)  make  in  developing 
timely  and  accurate  flood  hazard 
information.  FEMA  anticipates 
publishing  regulations  for  this  program 
by  the  end  of  fiscal  year  2002.  We 
strongly  encourage  partner 
contributions  to  Qood  hazard  data 
development,  which  are  a  key  part  of 
the  program. 

Establishing  formal  partnerships  with 
State,  regional,  and  local  organizations 
to  produce  NFIP  maps  is  beneficial  for 
the  following  reasons: 

•  The  data  used  for  local  permitting 
and  planning  will  also  be  the  basis  for 
the  NFIP  map,  facilitating  more  efficient 
floodplain  management; 

•  The  CTP  program  provides  the 
opport\mity  to  interject  a  tailored,  local 
focus  into  a  national  program;  thus, 
where  unique  conditions  may  exist,  we 
can  take  needed  special  approaches  to 
flood  hazard  identification;  and 

•  The  partnership  mechanism 
provides  the  opportunity  to  pool 
resources  and  extend  the  productivity  of 
limited  public  funds. 

Under  this  program,  the  partners  will 
enter  into  a  general  overall  agreement 
that  recognizes  the  fundamental 
importance  of  flood  hazard 
identification,  flood  insurance,  and 
floodplain  management.  Then,  through 
a  collaborative  process,  the  partners  will 
identify  the  specific  flood  mapping 
activities  to  be  undertaken.  If  this 
process  results  in  CTP  activities  that  we 
will  support  with  FEMA  funds,  the 
partners  will  enter  into  a  Cooperative 
Agreement  and  define  the  roles  and 
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responsibilities  for  each  Flood  Map 
Project  through  agreements  termed 
Mapping  Activity  Statements.  The 
intent  of  any  Cooperative  Agreement 
and  accompanying  funds  that  we  award 
is  to  supplement  and  not  to  supplant 
ongoing  mapping  efforts  by  the 
community,  regional  agency,  or  State 
agency.  Further,  we  envision  that  this 
collaborative  process  will  maximize  the 
extent,  accuracy,  and  utility  of  flood 
studies  to  best  meet  local  and  Federal 
needs,  while  minimizing  costs  for  all 
parties. 

Additional  guidance  on  the  program 
is  available  at  http://www.fema.gov/mit/ 
tsd/ctpmain  .htm. 

Availability  of  Fiscal  Year  2002  Funds 

We  have  set  aside  approximately  $15 
million  nationwide  for  use  by  all  FEMA 
Regional  Offices  to  fund  CTP  mapping 
activities  in  fiscal  year  2002  (October  1, 
2001  through  September  30.  2002).  We 
base  the  selection  of  CTP  participants 
on  floodplain  mapping  needs  and 
capability  to  perform  the  types  of 
eligible  activities  that  we  identified  for 
the  CTP  program.  A  significant  factor  in 
the  selection  process  will  be  the  partner 
contribution  to  the  project.  We  will 
provide  funding  to  eligible  CTP 
applicants  through  the  Cooperative 
Agreement  process  in  accordance  with 
44  CFR  part  13.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  which  we  will 
allocate  as  part  of  our  flood  study 
prioritization  process.  Upon  publication 
of  this  notice,  our  Regional  CMfices  wiU 
mail  Request  for  Federal  Assistance 
(RFA)  packages  to  potential  applicants. 

Eligibility 

Our  Regional  Offices  will  select 
partners  based  on  the  following  criteria: 

(1)  The  CTP  applicant  must  be  a 
community  participating  in  the  NFIP 
and  be  in  good  standing  in  the  program 
as  determined  by  FEMA,  or  be  a  State 
or  regional  agency  that  serves 
communities  that  participate  in  the 
NHP. 

(2)  The  CTP  applicant  must  have 
existing  processes  or  systems  in  place 
that  support  mapping  or  data  collection 
activities  that  contribute  to  flood  hazard 
identification.  Non-federal  funding  must 
support  these  ongoing  processes  or 
systems. 

(3)  The  CTP  applicant  must  have  the 
capability  and  commitment  to  perform 
the  mapping  activities  for  which  it  is 
applying.  We  require  a  demonstration  of 
this  capability,  which  an  applicant  may 
demonstrate  through  (but  not  limited  to) 
a  Regional  Office  review  of  both 
previously  prepared  map  products  and 


the  applicant's  existing  processes  or 
systems  for  the  production  of  map 
products  that  the  applicant  intends  to 
use  for  CTP  activities. 

(4)  The  CTP  applicant  that  will 
receive  funds  under  a  Cooperative 
Agreement  must  be  able  to  perform  the 
financial  management  activities 
required  as  part  of  the  Cooperative 
Ag^ement  (i.e.,  account  for  Federal 
funds,  prepare  required  performance 
and  financial  reports).  Our  Regional 
Offices  can  assist  the  communities  with 
these  financial  management  activities,  if 
questions  arise.  FEMA-funded  activities 
must  meet  the  requirements  of  44  CFR 
part  13.  Part  13  sets  forth  requirements 
for  proper  grant  administration  and 
management  including  record-keeping, 
allowable  costs,  and  the  processes  for 
use  of  contractors. 

(5)  The  CTP  applicant  must  have  in- 
house  staff  capabilities  in  the 
appropriate  technical  area  for  the  given 
activity.  If  the  applicant  contracts  out  a 
portion  of  the  activities,  the  CTP 
applicant  must  have  in-house  staff 
capability  to  monitor  the  contractor  as 
well  as  review  and  approve  the  resulting 
products.  For  these  purposes, 
"capability"  means  "demonstrated 
experience  in  the  performance,  or 
management  of,  similar  activities." 

(6)  CTP  applicants  that  use  contactors 
to  perform  FEMA-funded  activities  must 
ensure  that  those  contractors  meet  the 
requirements  of  44  CFR  Part  13.  Within 
Part  13,  section  13.36  covers 
procurement  standards  that  must  be 
followed  for  any  mapping-related 
activities  for  which  the  CTP  applicant 
wishes  to  contract  with  another  party. 
Items  in  this  part  include  contract 
administration  and  record-keeping, 
notification  requirements,  review 
procedures,  competition,  methods  of 
procurement,  and  cost  and  pricing 
analysis.  If  desired,  our  Regional  Offices 
will  provide  assistance  on  developing 
selection  criteria  for  contracted  tasks. 
All  work  must  meet  the  standards  and 
certification  requirements  described  in 
Subsections  Standards  and  Certification 
below. 

Activities 

As  stated  previously.  Mapping 
Activity  Statements  will  de&ie  the  roles 
and  responsibilities  of  the  all  partners, 
including  contractors  to  the  CTP 
applicant  and  FEMA,  in  the  production 
or  maintenance  of  flood  hazard  maps. 
FEMA  support  may  include  technical 
assistance,  data,  and  funding. 

(1)  Fimded  Activities:  In  Fiscal  Year 
2002,  the  foUovvring  mapping  activities 
are  eligible  for  funding: 
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Activity 

Partner                                                                               Descnption 

Refinement  or  Creation  of 
Zone  A. 

Hydrologic  &  Hydraulic 
(Modeling  and  Floodplain 
Mapping). 

Coastal  Flood  Hazard  Anal- 
yses and  Floodplain  Map- 
ping. 

Digital  Flood  Insurance 
Rate  Map  Preparation. 

Re-delineation  of  Detailed 
Floodplain  Boundaries 
Using  Updated  Topo- 
graphic Data. 


Community/Regional  Agen- 
cy/State Agency. 

Community/Regional  Agen- 
cy/State Agency 

Community/Regional  Agen- 
cy/State Agency. 

Community/Regional  Agen- 
cy/State Agency. 

Community/Regional  Agen- 
cy/State Agency. 


The  CTP  works  with  FEMA  to  perlorm  analyses  to  refine  Zone  A  boundanes  shown 
on  the  effective  FIRM  or  create  new  Zone  A  areas  to  be  included  on  the  FIRM 
We  will  emphasize  automated  analysis  and  production  techniques 

The  CTP  develops  digital  engmeenng  data  and  floodplain  mapping  using  Geo- 
graphic Information  System  (GlS)-based  or  traditional  hydrologic  and  hydraulic 
analysis  methods. 

The  CTP  develops  digital  engmeenng  data  and  floodplain  mapping  using  GIS-baseo 
or  traditional  coastal  flood  hazard  analysis  methods 

The  CTP  digitizes  the  effective  hardcopy  Flood  Insurance  Rate  Map  and  prepares  a 

Digital  FIRM  in  accordance  with  FEMA  specifications 
The  CTP  re-delineates  the  effective  floodplain  boundanes  shown  on  the  FIRM  using 

more  up-to-date  topographic  data  GIS  technology  is  used,  where  available 


(2)  Other  Activities:  While  we  will 
provide  no  funding  to  CTPs  for  the 
following  mapping  activities,  we  may 


provide  technical  assistance,  support, 
and  data  to  the  CTP: 


Activity 


Partner 


Descnption 


Base  Map  Inventory 


Digital  Base  Map  Data 
Sharing. 

DFIRM  Maintenance  ... 


Hydrologic  and  Hydraulic 
Review  Agreement  (Pilot 
Activity). 


Assessment  of  Community 
Mapping  Needs  (to  sup- 
port FEMA 's  Mapping 
Needs  Update  Suppport 
System  (MNUSS}). 

Technical  Standards  Agree- 
ment. 


Regional  Agency/State 

Agency. 
Regional  Agency/State 

Agency. 

Community/Regional  Agen- 
cy/State Agency. 

Community/Regional  Agen- 
cy/State Agency. 


Regional  Agency/State 
Agency. 


Community/Regional  Agen- 
cy/State Agency 


The  CTP  performs  an  investigation  and  provides  an  inventory  of  base  maps  meet- 
ing FEMA  specifications  for  NFIP  communities 

The  CTP  supplies  a  base  map  for  DFIRM  production  The  base  map  will  comply 
with  FEMA's  minimum  accuracy  requirements  and  be  distnbutable  by  FEMA  to 
the  public  in  hardcopy  and  electronic  formats 

The  CTP  assumes  responsibility  for  long-term,  penodic  maintenance  ot  the  DFIRM 
This  can  Include  base  map  and/or  flood  hazard  information 

The  CTP  reviews  hydrologic  and  hydraulic  studies  prepared  tor  FEMA-fundea  flood 
data  updates  and/or  map  revisions  processed  under  the  NFIP  regulations  m  44 
CFR  65.  The  review  will  focus  on  compliance  with  the  technical  and  regulatory  re- 
quirements contained  in  vanous  FEMA  flood  mapping  guidelines  and  specifica- 
tions, the  pertinent  NFIP  flood  mapping  regulations  as  well  as  standard  accepted 
engineering  practices 

The  CTP  performs  a  detailed  community-by-community  investigation  and  assess- 
ment of  every  NFIP  community's  mapping  needs  including  flood  data  updates 
map  maintenance,  and  includes  unmapped  communities  The  CTP  then  submits 
the  results  of  the  assessment  to  FEMA  for  MNUSS  database. 

The  CTP  works  with  FEMA  to  adopt  specific  technical  standards  or  processes  ap- 
propriate for  local  conditions  for  NFIP  flood  mapping  purposes 


Standards 

Unless  otherwise  indicated  in  specific 
Mapping  Activity  Statements,  all  flood 
hazard  identification  activities  will  be 
accomplished  according  to  the  relevant 
portions  of  44  CFR  parts  59  through  77, 
as  well  as  the  technical  standards 
contained  in  the  most  recent  version  of 
FEMA's  Guidelines  and  Specifications 
for  Flood  Mapping  Partners,  which  are 
set  out  at  www.fema.gov/mit/tsd/ 
dl_cgs.htm. 

Certification 

All  data  generated  under  CTP 
Mapping  Activity  Statements  must  meet 
the  applicable  certification  requirements 
for  the  identification  and  publication  of 
flood  hazard  information  in  Flood 
Insurance  Rate  Map  (FIRM)  form  as 
indicated  in  44  CFR  65,  Identification 
and  Mapping  of  Special  Hazard  Areas. 
For  those  States  that  have  adopted  more 
stringent  mapping  requirements  that 


have  been  sanctioned  by  FEMA,  all 
Mapping  Activity  Statements  must  be 
reviewed,  coordinated  with,  and 
concurred  upon  by  the  State  and  all 
map  products  must  meet  State 
certification  requirements. 

Evaluation  Criteria 

Evaluation  will  be  based  on  the 
following  criteria: 

(1)  The  continued  maintenance 
(funded/supported  by  the  CTP)  for 
existing  and/or  future  processes  or 
systems  in  place  to  support  mapping  or 
data  collection  activities  that  contribute 
to  flood  hazard  identification,  e.g.. 
continued  data  collection  for  changing 
flood  hazards  and  related  development, 
continued  upgrades  to  data  collection  or 
mapping  capabilities  to  incorporate  new 
technologies,  preparation  of  multi-year 
mapping  or  data  collection  plans,  etc.; 

(2)  The  demonstrated  commitment  by 
the  CTP  for  existing  and  continued 


support  of  flood  hazard  identification 
and  mapping  activities  conducted  with 
and  by  FEMA; 

(3)  Adherence  to  timeliness  and 
completeness  of  performance  and  to 
financial  report  submittals  to  the 
Regional  Office; 

(4)  Adherence  to  timeliness  and 
completeness  of  mapping  product 
submittals  to  the  Regional  Office; 

(5)  Quality  of  product(s)  submitted  to 
the  Regional  Office;  and 

(6)  Ability  to  cooperate  and 
coordinate  with  the  Regional  Office, 
FEMA  Hazard  Mapping  Division  of  the 
Federal  Insurance  and  Mitigation 
Administration  in  Washington,  and/or 
the  FEMA  Flood  Map  Production 
Coordination  Contractor  during  all 
phases  of  the  mapping  activity  as 
needed. 

We  will  evaluate  the  performance  of 
each  CTP  upon  completion  of  the  period 
of  performance  for  each  Mapping 
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Activity  Statement.  This  evaluation  will 
determine  the  adequacy  of  the 
performance  by  the  CTP  and  the 
eligibility  for  future  Mapping  Activity 
Statements  to  be  initiated.  Insufficient 
performance  by  the  CTP  may  result  in 
cancellation  of  FEMA  funding  at  any 
point  during  the  period  of  performance 
for  a  Mapping  Activity  Statement. 

Cooperating  Technical  Partners 
Regional  Contacts 

The  FEMA  Regional  Office  contacts 
for  the  CTP  programs  are: 

Region  1:  (Connecticut.  Maine. 
Massachusetts.  New  Hampshire,  Rhode 
Island,  and  Vermont).  Dean  Savramis. 
442  J.W.  McCormack  POCH.  Boston, 
MA  02109.  (telephone)  (617)  223-9564. 
(e-mail)  dean.savramis@fema.gov. 

Region  2:  (New  Jersey.  New  York, 
Puerto  Rico.  Virgin  Islands).  Paul 
Weberg,  26  Federal  Plaza,  Room  1337. 
New  York.  NY  10278.  (telephone)  (212) 
680-3638,  (e-mail) 
paul.  webergSfema.gov. 

Region  3:  (Delaware,  Maryland. 
Pennsylvania.  Virginia.  West  Virginia. 
District  of  of  Columbia).  Martin  Frengs. 
615  Chestnut  Street.  6th  Floor. 
Philadelphia.  PA  19106.  (telephone) 
(215)  931-5532.  (e-mail) 
marty.frengs®fema.gov. 

Region  4:  (Alabama.  Florida.  Georgia. 
Kentucky,  Mississippi,  North  Carolina. 
South  Carolina.  Tennessee),  Laura 
Algeo,  3003  Chamblee  Tucker  Rd., 
Atlanta,  GA  30341,  (telephone)  (770) 
220-5515.  (e-mail) 
Iaura.algeo@fema.gov. 

Region  5:  (Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio,  and  Wisconsin).  Ken 
Hinterlong.  536  S.  Clark  Street.  6th 
Floor.  Chicago.  IL  60605,  (telephone) 
(312)  408-5529.  (e-mail) 
ken.hinterhng@fema.gov. 

Region  6:  (Arkansas.  Louisiana.  New 
Mexico.  Oklahoma,  and  Texas).  Jack 
Quarles,  FRC  800  North  Loop  288. 
Denton,  TX  76210,  (telephone)  (817) 
898-5156,  (email) 
jack.quarles@fema.gov. 

Region  7:  (Iowa,  Kansas,  Missouri, 
and  Nebraska),  Bob  Franke,  2323  Grand 
Avenue,  Suite  900,  Kansas  City,  MO 
64108,  (telephone)  (816)  283-7073,  (e- 
mail)  bob.franke@fema.gov. 

Region  8:  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming). 
John  Liou,  Denver  Federal  Center,  Bldg. 
710.  Box  25267.  Denver.  CO  80225. 
(telephone)  (303)  235-4836.  (e-mail) 
john.liou@fema.gov. 

Region  9:  (Arizona,  California, 
Hawaii,  Nevada,  American  Samoa, 
Guam),  Les  Sakumoto,  Bldg.  105. 
Presidio  of  San  Francisco.  San 
Francisco,  CA  94129,  (telephone)(415) 


923-7183.  (e-mail) 
lesIie.sakumoto@fema.gov. 

Region  10:  (Alaska,  Idaho,  and 
Oregon.  Washington),  Larry  Basich, 
Federal  Regional  Center.  130-228th 
Street,  Bothell,  WA  98021,  (telephone) 
(425)  487^703,  (e-mail) 
lawrence.basich@fema.gov. 

Dated;  April  24,  2002. 
Robert  F.  Shea, 

Deputy  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[PR  Doc.  02-10559  Filed  4-29-02;  8:45  ami 

BILUNG  COD£  6718-04-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System 
summary:  Background. 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  xmder 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-  approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  the  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposals. 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 


a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  July  1,2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson.  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-  mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-^52- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12,  except  as  provided 
in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Bviilding,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
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(TDD)  users  may  contact  (202-263- 
4869),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

Proposals  to  approve  under  ONfB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reports: 

1 .  Report  title:  The  Ongoing 
Intermittent  Survey  of  Households 

Agency  form  number:  FR  3016 

OMB  control  number:  7100-0150 

Frequency:  on  occasion 

Reporters:,  households  and 
individuals 

Annual  reporting  hours:  390  hours 

Estimatea  average  hours  per  response: 
3.92  minutes 

Number  of  respondents:  500 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225a,  263,  and  15  U.S.C.  1691b). 
No  issue  of  confidentiality  normally 
arises  because  names  and  any  other 
characteristics  that  would  permit 
personal  identification  of  respondents 
are  not  reported  to  the  Board.  However, 
exemption  6  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(6)) 
would  exempt  this  information  from 
disclosvire. 

Abstract:  The  Federal  Reserve  uses 
this  volimtary  survey  to  obtain 
household-based  information 
specifically  tailored  to  the  Federal 
Reserve's  policy,  regulatory,  and 
operational  responsibilities.  The 
University  of  Michigan's  Survey 
Research  Center  (SRC)  includes  survey 
questions  on  behalf  of  the  Federal 
Reserve  in  an  addendum  to  their  regular 
monthly  Survey  of  Consumer  Attitudes 
and  Expectations.  The  SRC  conducts  the 
survey  by  telephone  with  a  sample  of 
500  households  and  includes  questions 
of  special  interest  to  Board  staff 
intermittently,  as  needed.  The  frequency 
and  content  of  the  questions  depend  on 
changing  economic,  regulatory,  and 
legislative  developments. 

2.  Report  title:  The  Recordkeeping  and 
Disclosure  Requirement  in  Connection 
with  Regulation  M  (Consumer  Leasing) 

Agency  fonn  number:  Reg  M 
OMB  control  number:  7100-0202 
Frequency:  on  occasion 
Reporters:  consumer  lessors 
Annual  reporting  hours:  11,160  hours 

disclosures;  and  19  hours  advertising 
Estimated  average  hours  per  response: 

18  minutes  disclosures;  and  25  minutes 

advertising 
Number  of  respondents:  310 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  mandatory 

sections  105(a)  and  187  of  TILA  (15 

U.S.C.  §§  1604(a)  and  1667f)  is  not 

given  confidential  treatment. 


Abstract:  The  Consumer  Leasing  Act 
and  Regulation  M  are  intended  to 
provide  consumers  with  meaningful 
disclosures  about  the  costs  and  terms  of 
leases  for  personal  property.  The 
disclosures  enable  consumers  to 
compare  the  terms  for  a  particular  lease 
with  those  for  other  leases  and,  when 
appropriate,  to  compare  lease  terms 
with  those  for  credit  transactions.  The 
act  and  regulation  also  contain  rules 
about  advertising  consumer  leases  and 
limit  the  size  of  balloon  payments  in 
consumer  lease  transactions.  The 
information  collection  pursuant  to 
Regulation  M  is  triggered  by  specific 
events.  All  disclosures  must  be 
provided  to  the  lessee  prior  to  the 
consiumnation  of  the  lease  and  when 
the  availability  of  consumer  leases  on 
particular  terms  is  advertised. 

3.  Report  title:  The  Recordkeeping  and 
Disclosure  Requirement  in  Connection 
with  Regulation  DD  (Truth  in  Savings) 
Agency  form  number:  Reg  DD 
OMB  control  number:  7100-0271 
Frequency:  Account  disclosures,  500; 
change  in  terms  notices,  1,130; 
prematurity  notices,  1,015;  disclosures 
on  periodic  statements,  12;  and 
advertising,  12 
Reporters:  state  member  banks 
Annual  reporting  hours:  146,644 
hours 

Estimated  average  hours  per  response: 
Account  disclosures,  1.5  minutes; 
change  in  terms  notices,  1  minute: 
prematurity  notices,  1  minute; 
disclosures  on  periodic  statements,  8 
hours;  and  advertising,  30  minutes 
Number  of  respondents:  976 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory. 
Section  269  of  the  Truth  in  Savings  Act 
(12  U.S.C.  §  4308)  authorizes  the  Board 
to  issue  regulations  to  carry  out  the 
provisions  of  the  Act.  Since  the  Federal 
Reserve  does  not  collect  any 
information,  the  information  collection 
is  not  given  confidential  treatment. 

Abstract:  The  Truth  in  Savings  Act 
and  Regulation  DD  require  depository 
institutions  to  disclose  yields,  fees,  and 
other  terms  concerning  deposit  accoimts 
to  consumers  at  account  opening,  upon 
request,  and  when  changes  in  terms 
occur.  Depository  institutions  that 
provide  periodic  statements  are  required 
to  include  information  about  fees 
imposed,  interest  earned,  and  the 
aimual  percentage  yield  earned  during 
those  statement  periods.  The  act  and 
regulation  mandate  the  methods  by 
which  institutions  determine  the 
account  balance  on  which  interest  is 
calculated.  They  also  contain  rules 
about  advertising  deposit  accounts. 


Board  of  Governors  of  the  Federal  Reserve 
System,  .^pril  25.  2002. 

Robert  deV.  Frirson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-10623  Filed  4-29-02:  8;45  ami 

BILUNG  COOe  6310-01 -S 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors 
Interested  persons  may  express  their 
views  in  writing  to  the  Reser\e  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors  Comments 
must  be  received  not  later  than  May  14, 
2002. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  )ackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1  Friday  Family  (Beth  Gore  Friday, 
Mesa.  Arizona:  Allen  Gore  Friday. 
Atlantic,  lov^'a:  Arthur  Randall  Friday. 
Houston,  Texas:  and  Nolo  Kathleen 
Friday.  Dallas,  Texas):  to  retain  voting 
shares  of  Anita  Bancorporation. 
Atlantic,  Iowa,  and  thereby  indirectly 
retain  voting  shares  of  Rolling  Hills 
Bank  &  Trust.  Atlantic.  Iowa. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse.  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis,  Minnesota  55480-0291; 

I.  Alan  L.  Lerberg.  Parshall.  North 
Dakota;  to  acquire  voting  shares  of 
Peoples  Bankshares.  Inc..  Parshall, 
North  Dakota,  and  thereby  indirectly 
acquire  voting  shares  of  Peoples  Bank 
and  Trust,  Parshall,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  April  24.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-10531  Filed  4-29-02;  8:45  am) 
BIUJNG  COOE  631(M)1-S 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Goveraors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  15. 
2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Apphcations  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  David  Lee  Gross,  Champaign, 
Illinois;  to  acquire  additional  voting 
shares  of  First  Beardstown  Bancorp, 
Beardstown,  Illinois,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  First  State  Bank  of 
Beardstown,  Beardstown,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Charles  Donald  Ransdell,  Franklin, 
Illinois;  to  retain  voting  shares  of 
Franklin  Bancshares.  Inc.,  Franklin, 
Illinois,  and  thereby  indirectly  retain 
voting  shares  of  Franklin  Bank, 
Franklin,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  25,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  02-10619  Filed  4-29-02;  8:45  am] 
HLUNO  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 


the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  24,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261-4528: 

1.  Carolina  National  Coqjoration, 
Colimibia,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Carolina 
National  Bank  and  Trust  Company, 
Colimibia,  South  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  24.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-10530  Filed  4-29-02;  8:45  am) 
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The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Uidess  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  24,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri 
63166-2034: 

1.  Midwest  Bankers'  Bancorporation, 
Inc.,  Jefferson  City.  Missouri;  to  acquire 
100  percent  of  the  voting  shares  of 
Nebraska  Bankers'  Bank.  National 
Association,  Lincoln.  Nebraska. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  J.R.  Montgomery  Bancorporation, 
Lawton,  Oklahoma;  to  acquire  an 
additional  11.8  percent,  for  a  total  of 
50.1  percent  of  die  voting  shares  of  The 
Fort  Sill  National  Bank,  Fort  Sill, 
Oklahoma. 


FEDERAL  RESERVE  SYSTEM 

Formatk>ns  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  25.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-10620  Filed  4-29-02;  8:45  am] 
BILUNG  COOE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Acthrltles 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
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companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiaiy  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  24.  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill.  Ill,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Royal  Bank  of  Canada,  Montreal. 
Canada;  RBC  Centura  Banks,  Inc.,  Rocky 
Mount,  North  Carolina:  and  Peach 
Acquisition  Sub,  Inc.,  Atlanta,  Georgia; 
to  acquire  Eagle  Bancshares,  Inc., 
Tucker,  Georgia,  and  thereby  indirectly 
acquire  Tucker  Federal  Bank,  Tucker, 
Georgia,  and  thereby  engage  in 
operating  a  savings  association;  Eagle 
Bancshares  Capital  Group,  Inc.,  Tucker, 
Georgia,  and  thereby  engage  in  lending 
and  lending-related  activities;  Prime 
Eagle  Mortgage  Corporation,  Tucker, 
Georgia,  and  thereby  engage  in  lending 
and  lending-related  activities;  Eagle 
Service  Corporation,  Tucker,  Georgia, 
and  thereby  engage  in  lending  and 
lending-related  activities;  TFB 
Management,  Inc.,  TFB  Management 
(NC),  Inc..  and  TFB  Management  (RE). 
Inc.,  all  of  Wilmington,  Delaware,  and 
thereby  engage  in  lending  and  lending- 
related  activities;  and  Hampton  Oaks, 
LLP..  Tucker.  Georgia,  and  thereby 
engage  in  community  development 
activities,  pursuant  to  §§  225.28(b)(1); 
225.28(b)(2)(ii):225.28(b)(2)(iv); 
225.28(b)(4)(ii);  and  225.28(b)(12)(i)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  25.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-10621  Filed  4-29-02:  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Time  and  Date:  12  p.m..  Mondav, 
May  6,  2002. 

Place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 

Status:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
v\-w\\'.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  April  26.  2002. 
Margaret  M.  Shanics, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  02-10790  Filed  4-26-02;  3:27  pml 
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FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  FTC  seeks  public 
comments  on  its  proposal  to  extend 
through  August  31,  2005  the  current 
Paperwork  Reduction  Act  ("PRA") 
clearances  for  information  collection 
requirements  contained  in  four 
Commission  rules  and  one  categon,^  of 
administrative  activities.  Their 
clearances  expire  on  August  31,  2002. 
DATES:  Comments  must  be  filed  by  July 
1,2002. 

ADDRESSES:  Send  WTitten  comments  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580.  Comments 


in  electronic  form  should  be  sent  to 
pra@ftc.guv.  All  comments  should  be 
identified  as  responding  to  this  notice, 
as  prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  sent  to  Gar>' 
Greenfield,  Attorney.  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
NW..  H-576,  Washington,  DC  20580. 
(202)326-2753. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (PR.A) 
(44  U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  OMB  for 
each  collection  of  information  they 
conduct  or  sponsor.  "Collection  of 
information"  means  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  partv.  44  U.S.C. 
3502(3),  5  CFR  1320.3(c).  As  required  bv 
section  3506(c)(2)(A)  of  the  PR.^,  the 
FTC  is  providing  this  opportunity  for 
public  comment  before  requesting  that 
OMB  extend  the  existing  paper\vork 
clearance  for  the  regulations  noted 
herein. 

The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collections  of 
information  are  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  "confidential 
Comments  that  do  not  contain  any 
nonpublic  information  may  instead  be 
filed  in  electronic  form  (in  .\SCII 
format,  WordPerfect,  or  Microsoft  Word) 
as  part  of  or  as  an  attachment  to  email 
messages  directed  to  the  following  email 
box:  pra@ftc.gov  Such  comments  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
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the  Commission's  Rules  of  Practice,  16 
CFR  4.9{b)(6){ii)). 

The  relevant  information  collection 
requirements  are  as  follows: 

1.  The  Negative  Optinn  Rule,  16  CFR 
Part  425  (Control  Number:  3084-0104) 

The  Negative  Option  Rule  governs  the 
operation  of  prenotification  subscription 
plans.  Under  these  plans,  sellers  ship 
merchandise  such  as  books,  compact 
discs  or  tapes  automatically  to  their 
subscribers,  and  bill  them  for  the 
merchandise  if  consumers  do  not 
expressly  reject  the  merchandise  within 
a  prescribed  time.  The  Rule  protects 
consiuners  by:  (a)  Requiring  that 
promotional  materials  disclose  the 
terms  of  membership  clearly  and 
conspicuously;  and  (b)  establishing 
procedures  for  the  administration  of 
such  "negative  option"  plans. 

Estimated  annual  hours  burden: 
14,000  total  burden  hours,  rounded  to 
the  nearest  thousand  (all  disclosure- 
related). 

Staff  estimates  that  approximately  179 
existing  clubs  require  annually  about  75 
hours  each  to  comply  with  the  Rule's 
disclosure  requirements,  for  a  total  of 
13,425  hours  (179  clubs  x  75  hours). 
These  clubs  shoidd  be  familiar  with  the 
Rule,  which  has  been  in  effect  since 
1974.  Thus,  the  "biu'den"  of  compliance 
has  declined  over  time.  Moreover, 
comments  provided  to  the  FTC  indicate 
that  a  substantial  portion  of  the  existing 
clubs  likely  would  make  these 
disclosures  absent  the  Rule  because  they 
have  helped  foster  long-term 
relationships  with  consumers. 

Approximately  5  new  clubs  come  into 
being  each  year.  These  clubs  require 
approximately  120  hours  to  comply 
with  the  Rule,  including  start  up-time. 
Thus,  cumulative  PRA  burden  for  new 
clubs  is  about  600  hours.  Combined 
with  the  estimated  burden  for 
established  clubs,  total  burden  is  14,025 
hours  or  14,000,  rounded  to  the  nearest 
thousand. 

Estimated  annual  cost  burden: 
$385,000,  rounded  to  the  nearest 
thousand  (solely  related  to  labor  costs). 

Based  on  recent  Bureau  of  Labor 
Statistics,  the  average  compensation  for 
advertising  managers  is  approximately 
$30  per  hour.  Compensation  for  clerical 
personnel  is  approximately  $10  per 
hour.  Assiuning  that  managers  perform 
the  bulk  of  the  work,  while  clerical 
personnel  perform  associated  tasks  (e.g., 
placing  advertisements  and  responding 
to  inquiries  about  offerings  or  prices), 
the  total  cost  to  the  industry  for  the 
Rule's  paperwork  requirements  would 
be  approximately  $384,700.  [(65  hours 
managerial  time  x  1 79  existing  negative 
option  plans  x  $30  per  hour)  +  (10  hours 


clerical  time  x  179  existing  negative 
option  plans  x  $10  per  hovu-)  +  (115 
hours  managerial  time  x  5  new  negative 
option  plans  x  $30  per  hour)  +  (10  hours 
clerical  time  x  5  new  negative  option 
plans  x$10).] 

Because  the  Rule  has  been  in  effect 
since  1974,  the  vast  majority  of  the 
negative  option  clubs  have  no  ciurent 
start-up  costs.  For  the  few  new  clubs 
that  enter  the  market  each  year,  the 
costs  associated  with  the  Rule's 
disclosure  requirements,  beyond  the 
additional  labor  costs  discussed  above, 
are  de  minimis.  Negative  option  clubs 
already  have  access  to  the  ordinary 
office  equipment  necessary  to  achieve 
compliance  with  the  Rule.  Similarly,  the 
Rule  imposes  few,  if  any,  printing  and 
distribution  costs.  The  required 
disclosures  generally  constitute  only  a 
small  addition  to  the  materials  that  a 
prospective  subscriber  sends  to  the 
seller  to  solicit  enrollment  in  a  negative 
option  plan.  Because  printing  and 
distribution  expenditures  are  incurred 
regardless  of  the  Rule  to  market  the 
product,  adding  the  required  disclosures 
to  them  would  result  in  marginal 
incremental  expense. 

2.  The  Amplifier  Rule,  16  CFR  Part  432 
(Control  Number:  3084-0105) 

The  Amplifier  Rule  assists  consumers 
by  standardizing  the  measurement  and 
disclosure  of  power  output  and  other 
performance  characteristics  of 
amplifiers  in  stereos  and  other  home 
entertainment  equipment.  The  Rule 
specifies  the  test  conditions  necessary  to 
make  the  disclosures  that  the  Rule 
requires. 

Estimated  annual  hours  burden:  600 
hours  (30  disclosure-related  hours;  300 
testing-related  hours). 

The  annual  burden  is  approximately 
600  hours.  The  Rule's  provisions  require 
affected  entities  to  test  the  power  output 
of  amplifiers  in  accordance  with 
specified  FTC  protocol.  Approximately 
300  new  amplifiers  and  receivers  come 
on  the  market  each  year.  Since  high 
fidelity  manufacturers  routinely 
conduct  performance  tests  as  part  of  any 
new  product  development,  the  Rule 
imposes  incremental  costs  only  to  the 
extent  that  the  FTC  protocol  is  more 
time-consuming  than  alternative  testing 
procedures.  Specifically,  a  warm  up 
("precondition")  period  that  the  Rule 
requires  before  measurements  are  taken 
may  add  approximately  one  hour  to  the 
time  testing  entails.  Thus,  staff  estimates 
that  the  Rule  imposes  approximately 
300  hoiu's  (1  hour  x  300  new  products) 
of  added  testing  burden  annually. 

The  Rule  requires  disclosures  if  an 
advertisement  makes  a  power  output 
claim.  Assuming  that  ten 


advertisements  per  magazine  are  placed 
each  month  in  ten  existing  magazines 
featuring  audio  equipment 
advertisements,  staff  estimates  that 
approximately  1,200  magazine 
advertisements  annually  would  be 
required  to  carry  the  FTC  disclosures. 
The  cost  of  these  disclosures  is  limited 
to  the  time  needed  to  draft  and  review 
the  language  pertaining  to  power  output 
specifications.  Because  this  rule  became 
effective  in  1974,  and  because  members 
of  the  industry  are  familiar  with  its 
requirements,  compliance  is  less 
burdensome  today.  Accordingly,  staff 
estimates  the  time  involved  for  this  task 
to  be  a  maximum  of  Va  hour  per 
advertisement,  for  a  total  burden  of  300 
hours.'  The  total  annual  burden  impose 
by  the  Rule  is  therefore  approximately 
600  burden  hours  for  disclosiu^s  and 
testing. 

Estimated  annual  cost  burden: 
$19,000,  rounded  to  the  nearest 
thousand  (solely  relating  to  labor  costs). 

Based  on  recent  Bureau  of  Labor 
Statistics,  the  average  hoiu'ly 
compensation  for  electronics  engineers 
is  about  $32,  and  the  average  hourly 
compensation  for  marketing,  advertising 
and  public  relations  managers  is  about 
$30.  Generally,  electronics  engineers 
perform  the  testing  of  amplifiers  and 
receivers  (300  hours  x  $32  =  $9,600), 
and  marketing,  advertising  or  public 
relations  managers  prepare 
advertisements  (including  required 
disclosures)  (300  hours  x  $30  =  $9,000). 
Based  on  this  information,  staff 
estimates  the  cost  to  the  industry  per 
year  for  the  Rule's  paperwork 
requirements  to  be  approximately 
$19,000  per  year. 

The  Rule  imposes  no  capital  or  other 
non  labor  costs  because  its  requirements 
are  incidental  to  testing  and  advertising 
done  in  the  ordinary  course  of  business. 

3.  The  Franchise  Rule,  16  CFR  Part  436 
(Control  Number  3084-«107) 

The  Franchise  Rule  requires 
franchisors  and  franchise  brokers  to 
furnish  to  prospective  investors  a 
disclosxire  document  that  provides 
information  relating  to  the  franchisor, 
the  franchisor's  business,  and  the  nature 
of  the  proposed  franchise  relationship, 
as  well  as  additional  information  about 
any  claims  concerning  actual  or 
potential  sales,  income,  or  profits  for  a 
prospective  franchisee  ("earnings 
claims").  Franchisors  must  also  preserve 


'  Staff  has  reduced  this  amount  from  prior  PRA 
estimates  to  reflect  recent  amendments  to  the  Rule 
(Dec.  22.  2000,  65  FR  81232).  The  amendments 
eliminated  3  of  4  disclosures  that  were  required  in 
media  advertising  [eliminated  were  disclosures  of 
total  rated  harmonic  distortion  and  the  associated 
power  bandwidth  and  impedance  ratings). 
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the  information  that  forms  a  reasonable 
basis  for  such  claims.  The  Rule  is 
designed  to  help  potential  investors 
from  fraudulent  claims. 

The  Rule's  required  disclosure 
document  provides  franchisees  with 
information  on  twenty  broad-ranging 
subjects  that  affect  franchisors  and  the 
nature  of  the  proposed  franchise 
relationship.  This  includes  not  only 
generally  available  information,  such  as 
the  official  name  and  address  and 
principal  place  of  business  of  the 
franchisor,  but  also  less  commonly 
available  information  such  as,  among 
other  things,  the  previous  5  years 
business  experience  of  each  of  a 
franchisor's  current  directors  and 
executive  officers  and  whether  any  of 
these  individuals  has  been  convicted  of 
a  felony  or  embezzlement,  or  has  filed 
in  bankruptcy  or  been  adjudged 
bankrupt  during  the  previous  7  years. 
All  information  in  the  disclosure 
statement  must  be  updated  and  revised 
according  to  the  express  time 
requirements  set  forth  in  the  Rule. 

Based  on  a  review  of  the  trade 
publications  and  information  from  state 
regulatory  authorities,  staff  believes 
that,  on  average,  from  year  to  year,  there 
are  approximately  5,000  American 
franchise  systems,  consisting  of  2,500 
business  format  franchises  and  2,500 
business  opportunity  sellers,  with 
perhaps  about  10%  of  that  total 
reflecting  an  equal  amount  of  a  new  and 
departing  business  entrants. 

Staff  has  calculated  burden  based  on 
the  above  estimates  and  corollary 
assumption.  Some  franchisors,  however, 
for  various  reasons,  are  not  covered  by 
the  Rule  in  certain  situations  (e.g.,  when 
a  franchisee  buys  bona  fide  inventory 
but  pays  no  franchisor  fees).  Moreover,* 
fifteen  states  have  franchise  disclosure 
laws  similar  to  the  Rule.  These  states 
use  a  disclosure  document  format 
known  as  the  Uniform  Franchise 
Offering  Circular  {"UFOC").  In  order  to 
ease  compliance  burdens  on  the 
franchisor,  the  Commission  has 
authorized  use  of  the  UFOC  in  lieu  of 
its  own  disclosure  format  to  satisfy  the 
Rule's  disclosure  requirements.  Staff 
estimates  that  about  95  percent  of  all 
franchisors  use  the  UFOC  format.  When 
that  format  is  used,  the  franchisor  is  not 
required  to  prepare  an  additional  federal 
disclosure  document.  The  burden  hours 
stated  below  reflects  staffs  estimate  of 
the  incremental  burden  that  the 
Franchise  Rule  may  impose  beyond 
information  requirements  imposed  by 
states  and/or  followed  by  franchisors 
who  use  the  UFOC. 

Estimated  annual  hours  burden: 
34,000  hours,  rounded  up  to  the  next 


thousand  (28,500  disclosure  hours  + 
5,000  recordkeeping  hours). 

Staff  estimates  that  the  500  or  so  new 
franchisors  require  approximately  30 
hours  each  to  develop  a  Rule-compliant 
disclosure  document.  Staff  additionally 
estimates  that  the  remaining  4,500 
established  franchisors  require  no  more 
than  approximately  3  hours  each  to 
update  the  disclosure  document.  The 
combined  cumulative  burden  is  28,500 
hours. 

The  franchisor  may  require  additional 
recordkeeping  of  information  pertaining 
to  the  sale  of  franchises  in  non- 
registration states.  At  most,  franchisors 
would  require  an  additional  hour  of 
recordkeeping  per  year.  This  yields  a 
cumulative  total  of  5,000  hours  per  year 
for  affected  entities. 

Estimated  annual  cost  burden: 
$19,952,000  ($7,175,000  in  labor  costs; 
$12,777,000  in  capital  or  other  non- 
labor  costs). 

Labor  costs  are  determined  by 
applying  applicable  wage  rates  to 
associated  burden  hours.  Staff  assumes 
that  an  attorney  likely  would  prepare  or 
update  the  disclosure  document. 
Accordingly,  staffs  estimate  of  the  labor 
costs  attributed  to  those  tasks  are  as 
follow:  (500  new  franchisors  x  $250  per 
hour  X  30  hours  per  franchisor)  +  (4,500 
established  franchisors  x  $250  per  hour 
X  3  hours  per  franchisor)  =  &7, 125,000. 

Staff  anticipates  that  recordkeeping 
would  be  performed  by  clerical  staff  at 
approximately  $10  per  hour.  At  5,000 
hours  per  year  for  all  affected  entities, 
this  would  amount  to  a  total  cost  of 
$50,000.  Thus,  combined  labor  costs  for 
recordkeeping  and  disclosure  is 
approximately  $7,175,000. 

To  comply  specifically  with  the  Rule, 
franchisors  must  incur  costs  to  print  and 
distribute  the  disclosure  document. 
These  costs  vary  based  upon  the  length 
of  the  disclosures  and  the  number  of 
copies  produced  to  meet  the  expected 
demand.  Staff  estimates  that  2.500 
business  format  and  product  franchisors 
print  and  mail  100  disclosure 
documents  per  year  at  a  cost  of  $35  per 
document.  Staff  further  estimates  that 
another  2,500  business  opportunity 
sellers  print  and  mail  100  documents 
per  year  at  a  cost  of  $15  per  document, 
for  a  total  cost  of  $12,500,000. 

The  franchisor  also  must  provide  and 
disseminate  an  FTC  cover  sheet  that 
identifies  the  franchisor,  the  date  the 
document  is  issued,  a  table  of  contents, 
and  a  notice  that  tracks  the  language 
specifically  provided  in  the  Rule. 
Although  some  of  the  language  in  the 
cover  sheet  is  supplied  by  the 
government  for  the  purpose  of 
disclosure  to  the  public,  and  is  thus 
excluded  from  the  definition  of 


■  collection  of  information  "  under  the 
PRA.  see  5  CFR  1320, 3(c)(2).  there  are 
residual  costs  to  print  and  mail  these 
cover  sheets,  including  within  them  the 
presentation  of  related  information 
beyond  the  supplied  text.  Staff  estimates 
that  5,000  francisors  complete  and 
disseminate  100  cover  sheets  per  year  at 
a  cost  of  approximately  $.55  per  cover 
sheet,  or  a  total  cost  of  approximately 
S277.000 

4.  R-value  Rule.  16  CFR  Part  460 
(Control  Number:  3084-0109) 

The  R-value  Rule  establishes  uniform 
standards  for  the  substantiation  and 
disclosure  of  accurate,  material  product 
information  about  the  thermal 
performance  characteristics  of  home 
insulation  products.  The  R-value  of  an 
insulation  signifies  the  insulations 
degree  of  resistance  to  the  fiow  of  heat. 
This  information  tells  consumers  how 
well  a  product  is  likely  to  perform  as  an 
insulator  and  allows  consumers  to 
determine  whether  the  cost  of  the 
insulation  is  justified. 

Estimated  annual  hours  burden 
366.000  hours,  rounded  to  the  nearest 
thousand  (366.095  disclosure  hours  and 
305  hours  for  testing  and 
recordkeeping). 

The  Rule's  requirements  include 
product  testing,  recordkeeping,  and 
third-party  disclosures  on  labels,  fact 
sheet,  advertisements,  and  other 
promotional  materials.  Based  on 
information  provided  by  members  of  the 
insulation  industry,  staff  estimates  that 
the  Rule  affects:  (1)  150  insulation 
manufacturers  and  their  testing 
laboratories;  (2)  1.500  installers  who  sell 
home  insulation;  (3)  130.000  new  home 
builders/sellers  of  site-built  homes  and 
approximately  7.000  dealers  who  sell 
manufactured  housing,  and  (4)  25.000 
retail  sellers  who  sell  home  insulation 
for  installation  by  consumers 

Under  the  Rule's  testing  requirements. 
manufacturers  must  test  each  insulation 
product  for  its  R-value.  The  test  takes 
approximately  2  hours.  Approximately 
15  of  the  150  insulation  manufacturers 
in  existence  introduce  one  new  product 
each  year.  The  total  annual  testing 
burden  is  therefore  approximately  30 
hours  (15  manufacturers  x  2  hours  per 
test). 

Staff  further  estimates  that  most 
manufacturers  require  an  average  of 
approximately  20  hours  per  year  with 
regard  to  third-party  disclosure 
requirements  in  advertising  and  other 
promotional  materials.  Only  the  five  or 
six  largest  manufacturers  require 
additional  time,  approximately  80  hours 
each.  Thus,  the  annual  third-party 
disclosure  burden  for  manufacturers  is 
approximately  3,360  hours.  [(144 
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manufacturers  x  20  hours)  +  (6 
manufacturers  x  80  hours)]. 

While  the  Rule  imposes 
recordkeeping  requirements,  most 
manufactiuers  and  their  testing 
laboratories  keep  their  testing-related 
records  in  the  ordinary  course  of 
business.  Staff  estimates  that  no  more 
than  one  additional  hour  per  year  per 
manufacturer  is  necessary  top  comply 
with  this  requirement,  for  an  annual 
recordkeeping  burden  of  approximately 
150  hours  (150  manufactiirers  x  1  hour). 

Installers  are  required  to  show  the 
manufactiirer's  insulation  fact  sheet  to 
retail  consimiers  before  purchase.  They 
must  also  disclose  information  in 
contracts  or  receipts  concerning  the  R- 
value  and  the  amount  of  insulation  to 
install.  Staff  estimates  that  two  minutes 
per  sales  transaction  is  sufficient  to 
comply  with  these  requirements. 
Approximately  835,000  retrofit 
insulations  are  installed  by 
approximately  1,500  installers  per  year 
and,  thus,  the  related  annual  burden 
total  is  approximately  27,833  hours 
(835,000  siales  transactions  x  2  minutes). 
Staff  anticipates  that  one  ho\ir  per  year 
per  installer  is  sufficient  to  cover 
required  disclosiu^s  in  advertisements 
and  other  promotional  materials.  Thus, 
the  burden  for  this  requirement  is 
approximately  1,500  hours  per  year 
(1,500  installers  x  1  hour).  In  addition, 
installers  must  keep  records  that 
indicate  the  substantiation  relied  upon 
for  savings  claims.  The  additional  time 
to  comply  with  this  requirement  is 
minimal — approximately  5  minutes  per 
year  per  installer — for  a  total  of 
approximately  125  hours  (1,500 
installers  x  5  minutes). 

New  home  sellers  must  make  contract 
disclosures  concerning  the  type, 
thickness,  and  R-value  of  the  insulation 
they  install  in  each  part  of  a  new  home. 
Staff  estimates  that  no  more  than  one 
minute  per  sales  transaction  is  required 
to  comply  with  this  requirement,  for  a 
total  annual  burden  of  approximately 
283,333  hours  (1.7  million  new  home 
sales  X  1  minute).  New  Home  sellers 
who  make  energy  savings  claims  must 
also  keep  records  regarding  the 
substantiation  relied  upon  for  those 
claims.  Because  few  new  home  sellers 
make  these  claims,  and  the  ones  that  do 
would  likely  keep  these  records 
regardless  of  the  R-value  Rule,  staff 
believes  that  the  one  minute  covering 
disclosures  would  also  encompass  this 
recordkeeping  element. 

The  Rule  requires  that  the 
approximately  25,000  retailers  who  sell 
home  insulation  make  fact  sheets 
available  to  consumers  before  purchase. 
This  can  be  accomplished  by,  for 
example,  placing  copies  in  a  display 


rack  or  keeping  copies  in  a  binder  on  a 
service  desk  with  an  appropriate  notice. 
Replenishing  or  replacing  fact  sheets 
should  require  no  more  than 
approximately  one  hour  per  year  per 
retailer,  for  a  total  of  25,000  annual 
hours,  industry-wide. 

The  Rule  also  requires  specific 
disclosures  in  advertisements  or  other 
promotional  materials  to  ensure  that  the 
claims  are  fair  and  not  deceptive.  This 
burden  is  very  minimal  because  retailers 
typically  use  advertising  copy  provided 
by  the  insulation  manufacturer,  and 
even  when  retailers  prepare  their  own 
advertising  copy,  the  Rule  provides 
some  of  the  language  to  be  used. 
Accordingly,  approximately  one  hour 
per  year  per  retailer  should  suffice  to 
meet  this  requirement,  for  a  total  annual 
burden  of  approximately  25,000  hours. 

Retailers  who  make  energy  savings 
claims  in  advertisements  or  other 
promotional  materials  must  keep 
records  that  indicate  the  substantiation 
they  are  relying  upon.  Because  few 
retailers  make  these  types  of 
promotional  claims,  and  because  the 
Rule  permits  retailers  to  rely  on  the 
insulation  manufacturer's  substantiation 
data  for  any  claims  that  are  made,  the 
additional  recordkeeping  burden  is  de 
minimis.  The  time  calculated  for 
disclosures,  above,  would  be  more  than 
adequate  to  cover  any  burden  imposed 
by  this  recordkeeping  requirement. 

To  summarize,  staff  estimates  that  the 
Rule  imposes  a  total  of  366,331  burden 
hours,  as  follows:  150  recordkeeping 
and  3,390  testing  and  disclosure  hours 
for  manufacturer;  125  recordkeeping 
and  29.333  disclosure  hours  for 
installers;  283,333  disclosure  hours  for 
new  home  sellers;  and  50,000  disclosure 
hours  for  retailers.  Rounded  to  the 
nearest  thousand,  the  total  biu-den  is 
366,000  burden  hours. 

Estimated  annual  cost  burden: 
$7,290,030  (solely  related  to  labor 
costs). 

The  total  aimual  labor  costs  for  the 
Rule's  information  collection 
requirements  is  $7,290,030.  derived  as 
follows:  $600  for  testing,  based  on  30 
hours  for  manufacturers  (30  hours  x  $20 
per  hour  for  skilled  technical 
personnel);  $2,750  for  complying  with 
the  recordkeeping  requirements  of  the 
rule,  based  on  275  hours  (275  hours  x 
$10  per  hour  for  clerical  personnel); 
$33,360  for  manufacturers'  compliance 
with  third-party  disclosure 
requirements,  based  on  3,360  hours 
(3,360  hours  x  $10  per  hour  for  clerical 
personnel);  and  $7,253,320  for 
compliance  by  installers,  new  home 
(362,666  hours  x  $20  per  hour  for  sales 
persons). 


There  are  no  significant  current 
capital  or  other  non-labor  costs 
associated  with  this  Rule.  Because  the 
Rule  has  been  in  effect  since  1980, 
members  of  the  industry  are  familiar 
with  its  requirements  and  already  have 
in  place  the  equipment  for  conducting 
tests  and  storing  records.  New  products 
are  introduced  infrequently,  because  the 
required  disclosures  are  placed  on 
packaging  or  on  the  product  itself,  the 
Rule's  additional  disclosure 
requirements  do  not  cause  industry 
members  to  incur  any  significant 
additional  non-labor  associated  costs. 

5.  FTC  Administrative  Activities 
(Control  Number:  3084-0047) 

This  category  consists  of:  (a) 
applications  to  the  Commission, 
including  applications  and  notices 
contained  in  the  Commission's  Rules  of 
Practice  (primarily  parts  I,  n,  and  IV); 
and  (b)  the  FTC's  Consumer  Response 
Center. 

Estimated  annual  hours  burden: 
78,000  hours,  roimded  to  the  nearest 
thousand. 

Most  applications  to  the  Commission 
generally  fall  within  the  "law 
enforcement  exception"  to  the  PRA  2; 
any  burden  associated  with  those  that 
do  not  is  de  minimis.  For  example,  over 
the  last  decade,  the  Commission  has 
received  only  one  application  for  an 
exemption  imder  the  Fair  Debt 
Collection  Practices  Act  provisions. 
Staff  has  estimated  that  such  a 
submission  can  be  completed  well 
within  50  hours.  Applications  and 
notices  to  the  Commission  contained  in 
other  rules  (generally  in  Parts  I,  D,  and 
IV  of  the  Commission's  Rule  of  Practice) 
are  also  infrequent  and  difficult  to 
quantify.  Nonetheless,  in  order  to  cover 
any  potential  "collections  of 
information"  for  which  separate 
clearance  has  not  been  sought,  staff  is 
projecting  125  hours  as  its  estimate  of 
the  time  needed  to  submit  any 
applicable  responses.^ 


2  The  "law  enforcement"  exception  to  the  PRA 
excludes  most  items  in  this  subcategory  because 
they  involve  collecting  infonnation  during  the 
conduct  of  a  Federal  investigation,  civil  action, 
administrative  action,  investigation,  or  audit  with 
respect  to  a  specific  party,  or  subsequent 
adjudicative  or  judicial  proceedings  designed  to 
determine  fines  or  other  penalties.  See  44  U.S.C. 
3518(c)(1);  5  CFR  1320.4(a)(l)-(3). 

3  This  includes  Rule  4.11(e),  16  CFR  4.11(e). 
which  establishes  procedures  for  agency  review  of 
outside  requests  for  Commission  employee 
testimony,  through  compulsory  process  or 
otherwise,  in  cases  or  matters  to  which  the  agency 
is  not  a  party.  The  rule  requires  that  a  person  who 
seeks  testimony  submit  a  statement  in  support  of 
the  request.  Staff  estimates  that  agency  personnel 
receive  roughly  2  such  requests  per  month  or  24  per 
year,  and  conservatively  estimates  that  it  would 
require  up  to  2  hours  to  prepare  the  statement,  for 

a  cumulative  total  of  24  hours. 
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The  FTC's  Bureau  of  Consumer 
Protection  ("BCP")  uses  various 
telephone  complaint  hotlines  and, 
alternatively,  three  different  consumer 
complaint  forms  to  handle  consumer 
grievances:  (1)  The  general  n'\%'\y. ftc.gov 


complaint  form  (for  other  than  identify* 
theft  complaints);  (2)  the 
wwiv. consumer. gov  "Know  Fraud  " 
complaint  form  (essentially  another  wav 
to  access  complaint  form  #1);  and  (3)  the 
"Identity  Theft  On-Line  Complaint 


Form."  ■*  The  forms'  completion  is 

vvholh'  \'(iluntar\'. 

Burden  estimates  for  these  BCP 

programs  is  as  follows. 

Annual  hours  burden: 


Activity 


No  of  re- 
spondents 


No  of  min- 
utes activity 


Total  hours 


Miscall,  and  fraud-related  consumer  complaints  (phone)* 
Miscell  and  fraud-related  consumer  complaints  (online)* 

IDT  complaints  (phone)*  

IDT  complaints  (online)**  

Customer  Satisfaction  Questionnaire  


Totals 


325,000 

4.5 

24,375 

105  000 

5.0 

8750 

300  000 

8 

40  000 

32.000 

7.5 

4  000 

9,000 

4.0 

600 

771,000 

77.725 

*Numt)er  of  consumer  calls  calculated  by  projecting  over  the  3-year  clearance  penod  sought  5°c  annual  growih  and  a  telephone  contractor  re- 
sponse rate  of  95%  (contracted  level  of  service)  with  regard  to  consumers  who  call  the  toll  tree  imes  and  opt  to  talk  to  a  counselor 

•'Number  of  online  collections  projected  from  consumers  who  use  the  FTCs  online  complaint  forms  noted  m  the  text  above  and  m  footnote  3 
These  figures  also  assume  5%  annual  grov^rth  over  the  3-year  clearance  penod  requested 


Annual  cost  burden:  The  cost  per 
respondent  should  be  negligible. 
Participation  is  voluntary,  and  will  not 
require  any  labor  expenditures  by 
respondents.  There  are  no  capital,  start- 
up operation,  maintenance,  or  other 
similar  costs  to  the  respondents. 

William  E.  Kovacic, 

General  Counsel. 

|FR  Do( .  02-10.T7e)  Filed  4-29-02;  8:45  ami 

BILLING  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Ciavton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  "Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7Afb)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  the  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 

granted  ear!\  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  .Assistant  Attorney 
General  for  the  .Antitrust  Division  of  the 
Department  of  [ustice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period 


Trans  #                                 Acquinng 

Acquired                            '                             Entities 

Transactions  Granted  Early  Termination — 04/01/2002 

20020608     SRC  Partners  II.  L.P  

Santiago  Aguerre 

South  Cone  Inc. 
South  Cone,  Inc. 

20020609     SPC  Partners  II  L.P  

.-. Fernando  Aguerre  

Transactions  Granted  Early  Termination— 04/02/2002 

20020560  Biovail  Corporation  '  Merck  &  Co  .  Inc Merck  &  Co  .  Inc 

20020573  Investment  Technology  Group,  Inc  Hoenig  Group.  Inc  \  Hoenig  Group  Inc 

20020581  MSC.  Software  Corporation  Mechanical  Dynamics.  Inc Mechanical  Dynamics.  Inc. 

20020594  Planar  Systems.  Inc  DOME  imaging  systems,  inc  DOME  imaging  systems,  inc 


Transactions  Granted  Early  Termination — 04/05/2002 


20020525 
20020531 
20020579 

20020592 

20020607 

2002061 1 
20020612 

20020615 


Andrew  Corporation 


Celiant  Corporation '  Celiant  Corporation 


Newell  Rubbermaid  Inc  Allen  D  Petersen 

Nucor  Corporation  The  LTV  Corporation  (Debtor-m-Posses 

sion), 
Hubbell  Incorporated  US  Industries,  inc     


American  Tod  Companies,  Inc. 
Trico  Steel  Company  LL.C. 


Inc. 


Dual-Lite  Inc 

LCA  Group  Inc 

Intelsat.  Ltd  Lockheed  Martin  Corporation    COMSAT  Corporation 

COMSAT  Digital  Teiepor' 

Cadbury  Schweppes  pIc   Ocean  Spray  Cranberries  Inc  Nantucket  Aiiserve  Inc 

Charlesbank  Equity  Fund  V   Limited  Part-     Casual  Male  Corp Casual  Male  Corp 

nership 
LGB  Pike  Trust  Joe  B  Pike  Pike  Equipment  and  Supply  Company 


■*  The  burden  calculations  for  these  online  options  the  in\ii  etonsunttr.fiov  c  omplaints  form,  but  only 

also  include  related  \ariations.  which  comprise  the  uith  regard  to  complaints  from  I'.S.  or  foreign 

same  basic  "collection  of  information":  (1)  Spanish  lonsumers  regarding  l'.,S  companies,  and  (3)  the 

language  versions  also  available  at  nn-n/fr.gov,  (2)  FTC's  planned  »-ww.spntinfl.mii  link  for  consumer 


complaints  from  I  .S.  nulitar>  personnel  as  part  of 
a  joint  initiative  with  the  Department  of  Defense. 
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Trans  # 


Acquiring 


20020617    Alltrista  Corporation 


20020620  Fox  Paine  Capital  Fund,  LP 

20020621  Duke  Energy  Corporation  

20020622  Launchworks,  Inc 

20020624  On  Assignment.  Inc 


Acquired 


Entities 


Biigti  Limited 


Duke  Energy  Corporation  

Fox  Paine  Capital  Fund,  L.P  

Viasource  Communications.  Inc 

Health  Personnel  Options  Corporation 


Inc. 


Tilia  Canada,  Inc. 

Tilia  International, 

Tilia,  Inc. 

The  HENS  Companies. 

The  HENS  Companies. 

Viasource  Communications.  Inc. 

Health  Personnel  Options  Corporation, 


Transactions  Granted  Early  Termination— 04/08/2002 


20020543    Identix  Incorporated  

20020599    Tncon  Global  Restaurants,  Inc 
20020623    Avanex  Corporation  


Visionics  Corporation 

Yorkshire  Global  Restaurants,  Inc 
Opiink  Communications,  Inc 


Visionics  Corporation. 
Yorkshire  Global  Restaurants, 
Opiink  Communications,  Inc. 


Inc. 


Transactions  Granted  Early  Termination— 04/10/2002 


20020552  '  Philip  F.  Anschutz 

20020613    Cleco  Corporation 

20020619    The  Reader's  Digest  Associates,  Inc 


Edison  Intemational  Southern  California  Edison  Company. 

Mirant  Corporation  Perryville  Energy  Partners,  L.L.C. 

Madison  Dearbom  Capital  Partners  II,  L.P  |  Reiman  Holding  Company.  LLC. 


Transactions  Granted  Early  Termination— 04/12/2002 


20020634    Don  Tyson  Millard  Refngerated  Services,  Inc  |  Millard  Refrigerated  Services,  Inc 


TOR  FURTHER  INFORMATION  CONTACT: 
-Sandra  M.  Peay.  or  Chandra  L.  Kennedy. 

Contact  Representatives. 
Federal  Trade  Conunission,  Premerger 

Notification  Office,  Bureau  of 

Competition,  Room  303.  Washington. 

DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  02-10577  Filed  4-29-02;  8:45  am] 

BILLING  COO£  6750-01 -M 

FEDERAL  TRADE  COMMISSION 

[File  No.  Oil  0094] 

Biovail  Corporation;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  23,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H.  600 
Peimsylvania  Avenue.  NW,  Washington, 
_  DC  20580.  Comments  filed  in  electronic 
form  should  be  directed  to: 


consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Simons  or  Bradley  Albert, 
Bureau  of  Competition,  600 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20580,  (202)  326-3300  or  326-3670. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  home  page  (for 
April  23,  2002).  on  the  World  Wide 
Web,  at  •■http://www.ftc.gov/os/2002/ 
04 /index. htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.  Washington.  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H.  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 


of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCn  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
e-mail  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice.  16  CFR  4.9(b)(6)(ii)). 

Analysis  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
agreement  and  proposed  consent  order 
with  Biovail  Corporation,  settling 
charges  that  Biovail  illegally  acquired 
an  exclusive  patent  license  and 
wrongfully  listed  that  patent  with  the 
U.S.  Food  and  Drug  Administration. 
The  Commission  has  placed  the 
proposed  consent  order  on  the  public 
record  for  thirty  days  in  order  to  receive 
conunents  by  interested  persons.  The 
proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  nqt  constitute  an 
admission  by  Biovail  Corporation  that  it 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint,  other  than  the 
jurisdictional  facts,  are  true. 

Background 

Biovail  Corporation  is  a  Canadian 
manufacturer  of  branded  and  generic 
pharinaceutical  products,  including 
Tiazac.  Tiazac,  a  once-a-day  diltiazem- 
based  prescription  drug  that  is  at  issue 
in  this  case,  is  used  to  treat  high  blood 
pressure  and  to  decrease  the  occurrence 
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of  chronic  chest  pain.  In  2000,  Tiazac's 
sales  reached  almost  $200  million, 
accounting  for  38  percent  of  Biovail's 
gross  sales. 

Andrx  Pharmaceuticals.  Inc.,  a 
Florida-based  company  that  develops 
generic  versions  of  branded 
pharmaceuticals,  was  the  first  company 
to  submit  an  application  to  the  U.S. 
Food  and  Drug  Administration  ("FDA") 
to  make  and  sell  a  generic  version  of 
Tiazac.  Andrx's  application  to  the  FDA 
included  a  certification  asserting  that  its 
generic  product  would  not  infringe  any 
patent  claiming  Tiazac.  At  that  time,  the 
only  patent  known  to  claim  Tiazac  was 
U.S'.  Patent  Number  5,529.791  ("the 
"791  patent"),  which  covers  aspects  of 
Tiazac's  once-a-day  formulation. 

As  in  several  recent  Commission 
matters,  the  facts  of  this  case  are  set 
against  the  backdrop  of  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984,  commonly 
known  as  "the  Hatch-Waxman  Act." 
Congress  enacted  the  Hatch-Waxman 
Act  to  facilitate  the  entry  of  lower 
priced  generic  drugs,  while  maintaining 
incentives  for  pharmaceutical 
companies  to  invest  in  developing  new 
drugs.  In  particular,  the  Hatch-Waxman 
Act  established  certain  rights  and 
procedures  in  situations  where  a 
company  seeks  approval  from  the  FDA 
to  market  a  generic  product  prior  to  the 
expiration  of  a  patent  or  patents  relating 
to  the  branded  drug  upon  which  the 
generic  is  based. 

A  generic  drug  is  a  pharmaceutical 
product  that  the  FDA  has  determined  to 
be  bioequivalent  to  a  branded  drug. 
Generic  drugs  are  chemically  identical 
to  their  branded  counterparts,  but  they 
typically  are  sold  at  substantial 
discounts  from  the  branded  drug's  price. 
A  Congressional  Budget  Office  Report 
estimates  that  U.S.  consumers  saved  an 
estimated  $8-10  billion  on  prescriptions 
at  retail  pharmacies  in  1994  by 
purchasing  generic  drugs  instead  of  the 
branded  product.' 

Under  the  provisions  of  the  Hatch- 
Waxman  Act,  a  company  seeking 
approval  from  the  FDA  to  market  a  new- 
drug  must  file  a  New  Drug  Application 
("NDA")  demonstrating  the  safety  and 
efficacy  of  its  product.  As  part  of  this 
process,  the  NDA  applicant  also  is 
required  to  submit  to  the  FDA 
information  on  any  patent  claiming  the 
approved  drug  and  for  which  a  claim  of 
patent  infringement  could  reasonably  be 
asserted  against  another  party.  The  FDA 
then  lists  the  approved  drug  and  its 


•Congressional  Budget  Office.  How  Increased 
Competition  from  Generic  Drugs  Has  Affected 
Prices  and  Returns  in  the  Pharmaceutical  Industn 
at  xiii  &  13  (July  1998). 


related  patents  in  a  publication  entitled 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations,  " 
commonlv  known  as  the  "Orange 
Book." 

The  Hatch-Waxman  Act  also  allows 
the  listing  of  patents  that  are  issued  by 
the  U.S.  Patent  and  Trademark  Office 
after  an  NDA  has  been  approved.- 

In  order  to  receive  FDA  approval  to 
market  a  generic  version  of  a  branded 
drug,  a  company  must  file  an 
Abbreviated  New  Drug  Application 
("ANDA")  demonstrating  that  its 
product  is  bioequivalent  to  its  branded 
counterpart.  As  part  of  the  ANDA 
application  process,  the  ANDA 
applicant  also  must  provide  a 
certification  to  the  FDA  regarding  its 
generic  product  and  any  patents  listed 
in  the  Orange  Book  that  claim  the 
reference  branded  drug.  Under  one  form 
of  certification,  known  as  a  "Paragraph 
rv  certification,"  the  ANDA  applicant 
certifies  that  the  patents  listed  in  the 
Orange  Book  either  are  invalid  or  will 
not  be  infringed  by  the  manufacture, 
use,  or  sale  of  the  drug  products  for 
which  the  ANDA  is  submitted. 

The  Hatch-Waxman  Act  further 
provides  that  notice  of  the  Paragraph  IV 
certification  must  be  provided  to  each 
patent  owner  and  the  NDA  holder  for 
the  listed  drug.  After  receiving  notice  of 
a  Paragraph  IV  certification,  if  the 
branded  drug  owner  does  not  initiate  a 
patent  infringement  suit  within  forty- 
five  days,  then  the  FDA's  review  and 
generic  approval  process  may  proceed 
according  to  the  FDA's  schedule.  If. 
however,  a  patent  infringement  suit  is 
filed  within  the  forty-five  day  window, 
the  FDA's  approval  of  the  ANDA  is 
automatically  stayed  until  the  earliest 
of:  (1)  The  date  the  patents  expire;  (2) 
a  final  determination  of  non- 
infringement or  patent  invalidity  by  a 
court  in  the  patent  litigation:  or  (3)  the 
expiration  of  thirty  months  from  the 
receipt  of  notice  of  the  Paragraph  FV 
certification  (the  "30-month  stay"). 

Andrx  filed  the  first  ANDA  for  a 
generic  version  of  Tiazac  in  June  1998. 
At  that  time,  it  provided  a  Paragraph  IV 
certification  to  the  FDA  regarding  the 
only  patent  then  claiming  Tiazac,  the 
'791  patent.  Within  forty-five  days  of 
receiving  Andrx's  notice  of  certification. 
Biovail  filed  a  patent  infringement 
lawsuit,  alleging  that  Andrx's  generic 
Tiazac  product  would  infringe  the  '791 
patent.  This  lawsuit  triggered  a  30- 
month  stay  of  final  regulator}'  approval 
of  Andrx's  ANDA,  which  was  to  expire 
on  February  26,  2001  (or  earlier,  if  an 
appellate  court  decision  was  granted  in 
Andrx's  favor  before  that  date). 


On  March  6,  2000.  the  U.S.  District 
Court  presiding  over  the  patent 
infringement  suit  found  that  Andrx's 
product  did  not  infringe  the  '791 
patent.'  Biovail  appealed  this  decision 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit.  On  September  29.  2000, 
while  the  appeal  was  still  pending,  the 
FDA  tentatively  approved  Andrx's 
ANDA  and  informed  .\ndrx  that  it 
would  be  eligible  to  receive  final  FDA 
approval  upon  expiration  of  the  30- 
month  stay.  This  stay  would  have 
expired  on  February-  13.  2001,  the  day 
the  Federal  Circuit  affirmed  the  district 
court's  ruling  that  Andrx's  product  did 
not  infringe  Biovail's  '791  patent 

Before  tne  Federal  Circuit  issued  its 
decision,  however,  Biovail.  on  January 
8,  2001.  listed  a  second  patent  in  the 
Orange  Book  as  claiming  Tiazac.  Biovail 
acquired  this  patent.  U.S.  Patent  No. 
6.162,463  ("the  '463  patent"),  from  DOV 
Pharmaceuticals.  Inc.,  of  New  Jersey, 
through  an  exclusive  licensing 
arrangement  that  also  included  plans  to 
jointly  develop  new  diltiazem  products 
using  the  '463  patent.  Because  of  this 
listing.  Andrx  was  required  to  submit  a 
second  Paragraph  IV  certification 
asserting  non-infringement  of  the  '463 
patent.  After  receiving  Andrx's 
certification,  Biovail  filed  a  second 
patent  infringement  suit,  triggering  a 
second  30-month  stay  of  the  final 
approval  of  Andrx's  ANDA,  and  further 
delaying  the  potential  entr\'  of  Andrx's 
generic  Tiazac  product. 

The  Challenged  Conduct 

The  Commission's  complaint  alleges 
that  Biovail  acquired  exclusive  rights  to 
the  '463  patent  fi-om  DOV 
Pharmaceuticals,  Inc..  for  the  purpose  of 
listing  it  in  the  FDA's  Orange  Book  and 
thereby  blocking  Andrx's  entr>-  into  the 
Tiazac  market. 

Two  days  after  the  U.S.  Patent  and 
Trademark  Office  issued  the  '463  patent, 
Biovail  met  with  DOV  to  discuss  a 
potential  licensing  agreement.  Biovail 
sought  to  complete  an  exclusive 
licensing  agreement  with  DOV  by  no 
later  than  Januar>'  19.  2001,  the  last  date 
on  which  it  could  list  the  patent  in  the 
Orange  Book  and  still  be  eligible  to 
trigger  Hatch-Waxman  provisions  that 
could  result  in  a  30-month  stay.  Biovail 
listed  the  "463  patent  in  the  Orange 
Book  on  Januar>'  8,  four  days  before  it 
actually  completed  the  exclusive  license 
agreement  with  DOV 

In  its  certification  to  the  FDA 
supporting  the  listing  of  the  patent, 
Biovail  attested  that  the  '463  patent 
claimed  FDA-approved  Tiazac. 


'21  U.S.C.S  355(c)(2). 


>  Biovail  Corp.  Int  I  v.  Andrx  Pharm  Inc  .  2000 
WL  33354427  (S.D..  Fla  March  6.  2000). 
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According  to  the  complaint,  however, 
Biovail  was  aware  that  the  '463  patent 
did  not  claim  the  formulation  of  Tiazac 
that  it  had  been  marketing.  The  product 
described  in  the  '463  patent  contains  at 
least  1  percent  of  uncoated  or  "free" 
immediate-release  diltiazem.  in  addition 
to  extended-release  diltiazem  in  the 
form  of  coated  beads.  By  contrast,  the 
only  form  of  Tiazac  that  Biovail  has  ever 
sold  contains  only  negligible  amounts — 
that  is.  well  below  1  percent — of 
uncoated  immediate-release  diltiazem. 
Accordingly,  Biovail  did  not  need  the 
'463  patent  in  order  to  make  or  sell  its 
existing  FDA-approved  formulation  of 
Tiazac.  and  it  could  have  continued  to 
do  so  without  infringing  the  '463  patent. 
Moreover,  in  prosecuting  the  patent 
before  the  U.S.  Patent  and  Trademark 
Office,  Dr.  Lippa  of  DOV  was  required 
to  distinguish  the  '463  patent  from  the 
prior  art — including  Biovail's  Tiazac — 
before  the  patent  examiner  approved  the 
patent.  This  suggests  that  the  '463 
patent  could  not  simultaneously  be 
valid  and  properly  listed  in  the  Orange 
Book  for  Tiazac. 

After  learning  that  DOV  was  unable  to 
give  it  a  license  to  the  '463  patent 
because  of  Biovail's  exclusive  license, 
Andrx  petitioned  the  FDA  to  require 
Biovail  to  de-list  the  '463  patent  from 
the  Orange  Book.  Although  the  FDA  has 
publicly  stated  that  it  lacks  the 
resoiu-ces  and  the  expertise  to  review 
patents  submitted  with  NDAs  and  that 
it  has  only  a  limited  "ministerial  role  " 
in  listing  patents,'*  a  party  may  dispute 
the  propriety  of  a  patent  listing,  as 
Andrx  did,  by  notifying  the  FDA.  The 
FDA  will  then  request  that  the  NDA 
holder  confirm  that  the  listed  patent 
information  is  correct.  Unless  the  NDA 
holder  voluntarily  withdraws  or  amends 
its  listing,  however,  the  FDA  will  not 
change  the  patent  information  in  the 
Orange  Book.  As  one  court  has 
observed,  the  FDA's  listing  of  a  patent 
does  "not  create  any  presumption  that 
[a]  patent  was  correctly  listed"  in  the 
Orange  Book.^ 

On  February  7,  2001.  and  again  on 
February  22,  2001,  the  FDA.  consistent 
with  its  limited  "ministerial  role"  in 
listing  patents  in  the  Orange  Book, 
sought  confirmation  from  Biovail  that 
the  '463  patent  was  properly  listed.  The 
complaint  alleges  that  on  February  26, 
2001.  as  a  result  of  a  court  filing  by 
Biovail  in  a  federal  lawsuit  brought  by 
Andrx  to  force  Biovail  to  de-list  the  "463 
patent."  the  FDA  learned  that  Biovail's 


<59  FR  50338.  50345  (Oct.  .1.  1994). 

5 Ben  Wnup  Labs..  Inc  v.  Sonartis  Pharm.  Corp.. 
lOF.  Supp.  2d446.  456(D.N  I    1998), 

*The  federal  district  court  eventually  rules  that 
there  is  no  private  right  of  action  under  the  Food. 


position  was  that  the  '463  patent 
covered  a  new  formulation  of  Tiazac 
that  Biovail  had  developed  only  after  it 
acquired  and  listed  the  '463  patent, 
rather  than  the  version  of  Tiazac  that  the 
FDA  had  approved  and  that  Biovail  had 
been  marketing.  The  FDA  notified 
Biovail  on  March  20,  2001,  that  its  new 
formulation  of  Tiazac  was  not  approved 
by  the  FDA  under  the  Tiazac  NDA. 
Accordingly,  the  FDA  would  de-list  the 
'463  patent  from  the  Orange  Book  unless 
Biovail  amended  its  certification  to 
indicate  that  the  patent  claimed  the 
version  of  Tiazac  the  FDA  had 
approved. 

In  response  to  the  FDA's  inquiries, 
Biovail  submitted  a  signed  declaration 
stating  that  the  '463  patent  was  eligible 
for  listing  in  the  FDA's  Orange  Book  as 
claiming  Tiazac.  The  complaint  alleges 
that  this  declaration  was  misleading 
because  it  did  not  clarify  whether  the 
term  "Tiazac"  as  used  by  Biovail  meant 
the  form  of  Tiazac  the  FDA  had 
approved  for  marketing  (as  the  FDA 
intended)  or  Biovail's  revised  form  of 
the  product.  The  FDA  understood 
Biovail's  March  26,  2001 .  declaration  as 
affirming  that  the  '463  patent  covers  the 
currently  approved  Tiazac  product.  On 
that  basis,  the  FDA  decided  not  to  de- 
list the  "463  patent  from  the  Orange 
Book.  According  to  the  complaint, 
however.  Biovail  continued  to  assert 
that  listing  the  '463  patent  in  the  Orange 
Book  was  justified  because  it  covers  a 
revised  form  of  Tiazac  that  Biovail 
believed  fell  within  the  Tiazac  NDA,  but 
which  the  FDA  did  not. 

The  complaint  concludes  that  as  a 
result  of  Biovail's  conduct,  consumers 
of  Tiazac  have  been  deprived  of  the 
benefits  of  lower-priced  generic 
competition  that  might  have  been 
possible  had  Biovail  not  acquired 
exclusive  rights  to,  and  then  listed,  the 
■463  patent,  thereby  precluding  the  FDA 
from  granting  final  approval  to  Andrx's 
generic  Tiazac  in  February  2001. 

Competitive  Analysis 

The  complaint  alleges  that  the 
relevant  product  market  in  which  to 
assess  the  anticompetitive  effects  of 
Biovail's  conduct  is  Tiazac  and  generic 
bioequivalent  versions  of  Tiazac. 
Although  other  therapeutic  agents  can 
be  used  to  treat  high  blood  pressure  and 
chronic  chest  pain,  including  several 
other  branded  and  generic  formulations 
of  once-a-day  diltiazem,  these  other 
therapeutic  agents  do  not  significantly 
constrain  Tiazac's  pricing.  In  contrast. 


Drug,  and  (Cosmetic  Act  for  one  company  to  require 
another  to  de-list  a  patent  from  the  Orange  Book. 
Amdrx  Pharm  .  Inc.  v.  Biovail  Corp.,  175  F.  Supp. 
2d  1362.  1373  (S.D.  Fla.  2001). 


entry  of  a  generic  bioequivalent  version 
of  Tiazac  likely  would  result  in  a 
significant,  immediate  decrease  in  the 
sales  of  branded  Tiazac,  and  lead  to  a 
significant  reduction  in  the  average 
market  price  paid  for  Tiazac  and  its 
generic  bioequivalents.  In  fact,  Biovail's 
own  sales  forecasts  projected  that 
generic  Tiazac  would  have  captured  40 
percent  of  branded  Tiazac  sales  within 
the  first  year  alone. 

The  relevant  geographic  market  in 
which  to  assess  the  competitive  effects 
of  Biovail's  conduct  is  the  United  States, 
given  the  FDA's  elaborate  regulatory 
process  for  approving  drugs  for  sale  in 
the  United  States,  and  the  fact  that  the 
marketing,  sales,  and  distribution  of 
pharmaceuticals,  like  Tiazac,  occur  on  a 
nationwide  basis. 

The  complaint  thus  alleges  that,  at  all 
times  relevant  to  this  case,  Biovail's 
market  share  of  the  relevant  antitrust 
market  has  been  100  percent. 

Biovail's  conduct  as  described  above, 
and  as  alleged  in  the  complaint,  violated 
the  antitrust  laws  in  two  ways.  First, 
Biovail's  acquisition  of  an  exclusive 
license  to  the  '463  patent  substantially 
lessened  competition  in  the  U.S.  market 
for  Tiazac  and  its  generic  equivalents. 
As  stated  in  the  complaint.  Biovail's 
acquisition  of  the  exclusive  license  to 
the  '463  patent  raised  substantial 
barriers  to  Andrx's  entry  into  the 
relevant  market  and  gave  Biovail  the 
power  to  exclude  competition,  thereby 
protecting  Biovail's  monopoly  in  the 
Tiazac  market,  in  violation  of  section  7 
of  the  Clayton  Act,  15  U.S.C.  18,  and 
section  5  of  the  FTC  Act,  15  U.S.C.  45. 

The  complaint  also  alleges  that 
Biovail  violated  Section  5  of  the  FTC 
Act  by  engaging  in  acts  that  willfully 
maintained  its  Tiazac  monopoly,  These 
acts  included:  (a)  acquiring  an  exclusive 
license  to  the  '463  patent  for  the 
purpose  of  listing  it  in  the  Orange  Book; 
(b)  wrongfully  listing  the  '463  patent  in 
the  Orange  Book  as  claiming  Tiazac,  in 
order  to  be  eligible  for  an  automatic  30- 
month  stay  of  FDA  approval  for  any 
generic  Tiazac  product;  and  (c)  giving 
non-responsive  answers  to  questions 
raised  by  the  FDA  about  the  propriety- 
of  listing  the  '463  patent  in  the  Orange 
Book,  so  as  to  avoid  the  possibility  of 
de-listing.  As  the  complaint  states, 
Biovail's  illegal  monopolization  raised 
substantial  barriers  to  entry  into  the 
relevant  market  and  gave  Biovail  the 
power  to  exclude  competition.  Biovail 
thereby  deprived  consumers  of  the 
benefits  of  lower-priced  generic 
competition  that  might  have  been 
possible  had  the  FDA  not  been 
precluded  from  granting  final  approval 
to  Andrx's  generic  Tiazac.  These  acts 
and  practices  are  anticompetitive  in 
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nature  and  tendency,  and  constitute  an 
unfair  method  of  competition  in 
violation  of  section  5  of  the  FTC  Act,  15 
U.S.C.  45. 

The  Proposed  Order 

The  proposed  order  is  designed  to 
address  the  anticompetitive  effects  of 
Biovail's  illegal  conduct  charged  above, 
by  requiring  Biovail  to  divest  part  of  its 
exclusive  rights  to  the  '463  patent  and 
by  providing  other  relief,  on  a 
prospective  basis,  to  prevent  or 
discourage  recurrence  of  such  conduct 
in  the  future.  In  essence,  the  proposed 
order: 

•  Requires  that  Biovail  divest  to  DOV 
the  exclusive  rights  to  the  "463  patent, 
as  it  applies  for  use  in  making  any  form 
of  the  currently  marketed  and  FDA- 
approved  Tiazac  product. 

•  Prevents  Biovail  from  taking  any 
actions  that  would  result  in  an 
additional  30-month  stay  of  final  FDA 
approval  for  a  generic  form  of  Tiazac. 

•  Prohibits  Biovail  from  wrongfully 
listing  any  patents  in  the  Orange  Book 
in  violation  of  applicable  law. 

•  Requires  that  Biovail  give  the 
Commission  prior  written  notice  before 
it  acquires  an  exclusive  license  to  any 
patent  that  it  plans  to  list  in  the  Orange 
Book  for  a  product  for  which  Biovail 
already  has  an  FDA-approved  NDA. 

By  requiring  that  Biovail  divest  its 
exclusive  rights  in  the  "463  patent  in 
the  "Tiazac  Field,"  that  is,  for  use  in 
making  any  form  of  the  currently  FDA- 
approved  Tiazac,  Paragraph  II  returns 
the  market  for  Tiazac  products  to  the 
status  quo  as  it  existed  before  the  patent 
acquisition  occurred.  Paragraph  II. A 
requires  that  Biovail  divest  to  DOV  its 
exclusive  interest  in  the  "463  patent  as 
it  relates  to  the  Tiazac  Field.  Paragraph 
II. B  prevents  Biovail  from  structuring 
the  divestiture  in  such  a  way  that  it 
would  be  able  to  continue  reaping  the 
benefits  of  its  acquisition  of  the  patent. 
Paragraph  II. C  proscribes  the  creation  of 
a  confidentiality  agreement  that  could 
hinder  future  Commission  enforcement 
actions  against  Biovail  under  the  order 
or  the  antitrust  laws.  Paragraph  II. D 
prohibits  Biovail  from  having  any  input 
into  the  future  utilization  of  the  patent 
in  the  Tiazac  Field.  Paragraph  lI.E 
prevents  Biovail  from  participating  in 
any  lawsuits  to  enforce  the  "463  patent 
in  the  Tiazac  Field.  Paragraph  II. F 
requires  Biovail  to  dismiss  its  patent 
infringement  claim  against  Andrx. 

Taken  as  a  whole.  Paragraph  II 
removes  Biovail's  possession  of 
exclusive  rights  in  the  "463  patent 
(through  which  it  was  able  to  erect 
barriers  to  Andrx's  potential  entry), 
while  preserving  Biovail's  and  DOV's 
ability  to  innovate  and  develop  new 


products  using  that  same  patent. 
Paragraph  II  allows  Biovail  to  continue 
to  use  the  "463  patent,  on  an  exclusive 
basis,  to  develop  new  diltiazem 
products  that  may  result  in  the  filing  of 
an  NDA  with  the  FDA.  Moreover, 
nothing  in  the  paragraph  prevents 
Biovail  from  holding  non-exclusive 
rights  to  the  "463  patent  to  develop 
improved  forms  of  the  currently 
marketed  Tiazac  product. 

If  Biovail  fails  to  complete  the 
divestiture  required  in  Paragraph  II. A 
within  ninety  days  of  signing  the 
Agreement  Containing  Consent  Order  in 
this  matter.  Paragraph  III  of  the 
Proposed  Order  requires  Biovail  to  enter 
into  a  trust  agreement  and  transfer  the 
assets  set  forth  in  Paragraph  II. A  to  a 
trustee  appointed  by  the  Commission 
The  trustee  will  then  have  the  sole  and 
exclusive  power  to  divest  the  assets 
required  in  Paragraph  II. A,  subject  to  the 
prior  approval  of  the  Commission.  The 
trustee  will  have  twelve  months  to 
accomplish  the  divestiture,  at  no 
minimum  price,  to  a  buyer  or  buyers 
approved  by  the  Commission. 

Paragraph  IV  is  intended  to  remedy 
BiovaiFs  allegedly  illegal 
monopolization.  By  preventing  Biovail 
from  engaging  in  strategies  that 
pharmaceutical  companies  have  used  to 
exploit  the  Hatch-Waxman  Act  to  thwart 
generic  entr\'.  Paragraph  IV  seeks  to 
ensure  the  entry  of  a  generic  Tiazac 
product  at  the  earliest  possible  moment. 

Paragraph  V  is  intended  to  deter 
Biovail  from  listing 43atents  in  the 
Orange  Book  that  do  not  actually  claim 
the  drug  product  at  issue,  and  thus 
prevent  the  triggering  of  procedures 
under  the  Hatch-Waxman  Act  that  could 
improperly  block  generic  entr\\  The 
Commission  is  concerned  that  improper 
patent  listings  may  be  a  recurring 
problem  in  the  pharmaceutical  industry', 
and  that  such  listings  have  a  significant 
potential  to  affect  competition  and  harm 
consumers.  NDA  holders  have  the 
ability  unilaterally  to  list  patents  in  the 
Orange  Book — and  thus  exclude 
potential  generic  competitors  from 
entering  the  market  and  competing  for 
up  to  thirty  months — whether  or  not  the 
patent  they  list  actually  claims  the 
product  approved  under  the  NDA. 
Because  the  FDA  views  its  role  in  listing 
patents  as  ""purely  ministerial,"  and 
because  there  is  no  private  right  of 
action  to  challenge  a  patent  listing 
under  the  Food.  Drug,  and  Cosmetic 
Act, 'or  NDA  holders,  such  as  Biovail  in 
this  case,  to  obtain  an  additional  thirtv 


"  Mvlan  V  Bnstol-Myers  Squihb  Co.  2b8  f-  3d 
1323.  1331-32  (Fed.  Cir.  2001).  See  alsu  .-Inrfrx 
Pharm..  Inc  v.  Biovail  Corp..  175  F.  Supp.  2d  1362. 
1373  (S.D.  Fla.  2001). 


months  free  from  generic  competition 
by  listing  inappropriate  patents  in  the 
Orange  Book. 

The  Commission  believes  that  the 
operative  provisions  in  Paragraphs  II 
through  V  of  the  proposed  order  strike 
an  appropriate  balance  between 
Biovail's  interests  in  acquiring  patents 
for  legitimate  business  purposes,  such 
as  developing  new  products  using  that 
intellectual  property,  and  the 
Commission's  intention  to  remedy  an 
NDA  holder's  creation  of  barriers  to 
generic  competition  through  strategic 
patent  acquisitions  and  the  misuse  of 
the  Hatch-Waxman  regulator)' 
framework.  By  not  imposing  broad 
prohibitions  on  Biovail's  ability  to 
develop  new  products  based  on  the 
"463  patent,  and  by  not  preventing 
Biovail  from  legitimately  acquiring  and 
listing  patents  for  other  NDAs  it  may 
hold,  the  order  maintains  Biovail's 
incentive  to  develop  and  sell  new  drug 
products,  while  curbing  the  potential  for 
Hatch-Waxman  .^ct  abuse. 

Paragraph  V'l  requires  that  Biovail 
submit  written  notification  to  the 
Commission  before  acquiring  any  patent 
or  exclusive  license  on  a  patent,  if 
Biovail  also  intends  to  seek  the  patent's 
listing  in  the  Orange  Book  Biovail  will 
thus  be  free  to  continue  acquiring 
intellectual  property  for  legitimate 
business  purposes,  but  the  Commission 
will  be  notified  in  situations  where 
there  is  a  possibility  that  the  acquisition 
of  an  exclusive  license  may  sen'e  to 
protect  Biovail's  dominant  position  in  a 
relevant  pharmaceutical  market. 

Paragraph  VII  sets  forth  the  form  of 
notice  that  Biovail  must  provide  to  the 
Commission  under  Paragraph  VI  of  the 
order,  In  addition  to  supplying  a  copy 
of  the  patents  to  be  acquired.  Paragraph 
VII  requires  Biovail  to  provide  certain 
other  information  to  assist  the 
Commission  in  assessing  the  potential 
competitive  effect  of  the  patent 
acquisition.  Accordingly,  the  order 
requires  Biovail  to  identif\ .  among  other 
things,  the  parties  participating  in  the 
acquisition,  the  approved  NDAls)  with 
respect  to  which  the  acquired  patent 
will  be  submitted  for  listing  in  the 
Orange  Book,  and  all  persons  who  have 
filed  an  ANDA  referencing  the 
identified  NDAs.  In  addition.  Biovail 
must  provide  the  Commission  with 
copies  of  all  transactional  documents 
and  other  documents  that  evaluate  the 
proposed  licensing  agreement. 

Paragraphs  VIll.  IX,  and  X  of  the 
proposed  order  contain  certain  reporting 
and  other  standard  Commission  order 
provisions  designed  to  assist  the 
Commission  in  monitoring  compliance 
with  the  order. 

The  order  will  expire  in  ten  years, 
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Opportunity  for  Public  Comment 

The  proposed  order  has  been  placed 
on  the  public  record  for  thirty  days  in 
order  to  receive  comments  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  days,  the 
Commission  will  again  review  the 
proposed  order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
containing  the  proposed  order  or  make 
the  proposed  order  final. 

By  accepting  the  proposed  order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  alleged  in  the 
complaint  will  be  addressed.  The 
purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  agreement.  It  is 
not  intended  to  constitute  an  official 
interpretation  of  the  agreement,  the 
complaint,  or  the  proposed  consent 
order,  or  to  modify'  their  terms  in  any 
way. 

By  direction  of  the  Commission. " 
Donald  S.  Clark. 
Secretary. 

!FR  Doc.  02-10578  Filed  4-29-02:  8;43  am) 
BIUING  CODE  6750-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guideline  for  Disinfection  and 
Sterilization  In  Healthcare  Facilities 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 

summary:  This  notice  is  a  request  for 
review  of  and  comment  on  the  Draft 
Guideline  for  Disinfection  and 
Sterilization  in  Healthcare  Facilities. 
2003,  available  on  the  CDC  website  at 
www.cdc.gov/ncidod/hip/dsguide.htm. 
The  guideline  has  been  developed  for 
practitioners  who  provide  care  for 
patients  and  who  are  responsible  for 
monitoring  and  preventing  infections  in 
healthcare  settings,  especially  those 
involved  in  sterilizing  and  disinfecting 
medical  devices  and  surgical 
instruments.  The  guideline  is  intended 
to  replace  the  section  in  Guideline  for 
Handwashing  and  Hospital 
Environmental  Control,  1985.  that  dealt 
with  sterilization  and  disinfection. 
DATES:  Comments  on  the  Draft 
Guideline  for  Disinfection  and 
Sterilization  in  Healthcare  Facilities. 


2003  must  be  received  in  writing  on  or 

before  June  14.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  copies  of  the  Draft 
Guideline  for  Sterilization  and 
Disinfection  in  Healthcare  Facilities, 
2003  should  be  submitted  to  the 
Resource  Center,  Attention:  DSGuide, 
Division  of  Healthcare  Quality 
Promotion.  CDC,  Mailstop  E-68,  1600 
Clifton  Rd..  NE.  Atlanta.  Georgia  30333; 
fax  404  498-1244;  e-mail: 
dsrequests@cdc.gov:  or  Internet: 
\Anm\'.cdc.gov/ncidod/hip/dsguide.htm. 

ADDRESSES:  Comments  on  the  Draft 
Guideline  for  Disinfection  and 
Sterilization  in  Healthcare  Facilities, 
2003  should  be  submitted  to  the 
Resource  Center.  Attention:  DSGuide, 
Division  of  Healthcare  Quality 
Promotion.  CDC.  Mailstop  E-68.  1600 
Clifton  Road.  NE.,  Atlanta,  Georgia 
30333;  fax  404  498-1244;  e-mail: 
dscomments%cdc.gov;  or  Internet: 
www.cdc.gov/ncidod/hip/dsguide.htm. 

SUPPLEMENTARY  INFORMATION:  The  Draft 

Guideline  for  Disinfection  and 
Sterilization  in  Healthcare  Facilities, 
2003  presents  a  pragmatic  approach  to 
the  judicious  selection  and  proper  use 
of  disinfection  and  steriUzation 
processes  in  healthcare  settings.  The 
guideline  is  intended  to  assist 
healthcare  personnel  in  preventing 
infections  associated  with  contaminated 
medical  devices  or  surgical  instruments 
and  is  targeted  to  infection  control 
professionals,  infectious  disease 
clinicians,  physicians  who  perform 
endoscopic  procedures  (e.g., 
gastroenterologists.  pulmonologists), 
central  processing  technicians,  sterile 
processing  technicians,  operating  room 
nurses  and  technicians,  manufacturers 
of  disinfection  and  sterilization 
equipment,  and  manufacturers  of 
reusable  medical  devices. 

Part  1  of  the  two-part  document 
provides  information  on  chemical 
disinfectants  recommended  for  patient- 
care  equipment;  these  disinfectants 
include  alcohol,  glutaraldehyde, 
hydrogen  peroxide,  iodophors,  ortho- 
phthalaldehyde.  peracetic  acid, 
phenolics,  quaternary  ammonium 
compounds,  and  sodium  hypochlorite. 
Sterilization  methods  discussed  include 
steam  sterilization,  ethylene  oxide, 
hydrogen  peroxide  gas  plasma,  and 
liquid  peracetic  acid.  Part  2  of  the 
document  provides  consensus 
recommendations  of  the  Healthcare 
Infection  Control  Practices  Advisory 
Committee  (HICPAC)  for  the  practice  of 
disinfection  and  sterilization  in 
healthcare  settings.  Most 
recommendations  are  pertinent  for  the 


inpatient,  outpatient,  and  home  care 
setting,  unless  otherwise  noted. 

HICPAC  was  established  in  1991  to 
provide  advice  and  guidance  to  the 
Secretary  and  the  Assistant  Secretary  for 
Health,  DHHS;  the  Director,  CDC;  and 
the  Director,  National  Center  for 
Infectious  Diseases,  regarding  the 
practice  of  infection  control  and 
strategies  for  surveillance,  prevention, 
and  control  of  healthcare-associated 
infections  in  U.S.  healthcare  facilities. 
The  committee  advises  CDC  on 
guidelines  and  other  policy  statements 
regarding  prevention  of  healthcare- 
associated  infections  and  related 
adverse  events. 

Dated:  April  24.  2002. 
James  D.  Seligman, 

Associate  Director  for  Program  Ser\'ices. 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  02-10550  Filed  4-29-02;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.  02N-0116] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Veterinary  Feed 
Directive  (VFD) 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  renewal  of  an 
existing  collection  of  information,  and 
to  allow  60  days  for  public  conunent  in 
response  to  the  notice.  This  notice 
solicits  comments  on  reporting  and 
recordkeeping  requirements  for 
distribution  and  use  of  VFD  drugs  and 
animal  feeds  containing  VFD  drugs. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  1,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http;// 
WAvw.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
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Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-26,  Rockville, 
MD  20857,  301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  partv. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection,  before  submitting 


the  collection  to  0MB  for  approval.  To 
comply  with  this  requirement.  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  set  forth  in 
this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Veterinary  Feed  Directive — 21  CFR  Part 
558  (0MB  Control  No.  0910-0363)— 
Extension 

Upon  passage  of  the  Animal  Drug 
Availability  Act,  Congress  enacted 
legislation  establishing  a  new  class  of 


restricted  feed  use  drugs  called  VFD. 
which  can  be  distributed  without 
involving  State  pharmacy  laws 
Although  controls  on  the  distribution 
and  use  of  VFD  drugs  are  similar  tn 
those  for  prescription  drugs  regulated 
under  section  503(f)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
353).  the  implementing  \'FD  regulation 
under  21  CFR  558  6  is  tailored  to  the 
unique  circumstances  relating  to  the 
distribution  of  medicated  feeds  The 
content  of  the  \'FD  is  spelled  out  in  the 
regulation.  All  distributors  of  medicated 
feeds  containing  VFD  drugs  must  notify 
FDA  of  their  intent  to  distribute,  and 
records  must  be  maintained  of  the 
distribution  of  all  medicated  feeds 
containing  \TD  drugs.  The  VFD 
regulation  ensures  the  protection  of 
public  health  while  enabling  animal 
producers  to  obtain  and  use  needed 
drugs  as  efficiently  and  cost-effectively 
as  possible.  The  respondents  for  \'FD 
drugs  are  veterinarians,  distributors  of 
animal  feeds  containing  VFD  drugs,  and 
clients  utilizing  medicated  feeds 
containing  VFD  drugs 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows; 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


558.6(a)(3)  through  (a)(5) 

15.000 

25 

375  000 

0.25 

93.750 

558.6(d)(1)(i)  through  (d)(1)(iii) 

1.500 

1 

500 

0.25 

125 

558.6  (d)(1)(lv) 

20 

1 

20 

025 

5 

558.6(d)(2) 

1,000 

.      5 

5.000 

025 

1.250 

514.1(b)(9) 

1 

1 

1 

3.00 

3 

Total 

95.133 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No  of  Recordkeepers 


Annual  Frequency 
per  Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


558.6(c)(1)  through  (c)(4) 
558.6(e)(1)  through  (e)(3) 
Total 


112.500 
5.000 


10 
75 


1.125.000 
375,000 


.0167 
.0167 


18,788 
6,263 

25,051 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communication  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  is 
derived  from  agency  records  and 
experience. 

Dated:  April  19.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-10.563  Filed  4-29-02:  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-01 31  ] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Generic  FDA  Rapid 
Response  Surveys 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Fond  and  Drug 
.\dministration  (FDA)  is  dnntmncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  ctilhn  tion  uf 
information,  and  to  allow  60  da\s  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
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the  use  of  rapid  response  surveys  to 
obtain  data  on  safety  information  to 
support  quick-turnaround 
decisionmaking  about  potential  safety 
problems  or  risk  management  solutions 
from  health  care  professionals,  hospitals 
and  other  user-facilities  (e.g..  nursing 
homes,  etc.),  consumers,  manufacturers 
of  biologies,  drugs  and  medical  devices, 
distributors,  and  importers  when  FDA 
must  quickly  determine  whether  or  not 
a  problem  with  a  biologic,  drug,  or 
medical  device  impacts  the  public 
health. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  luly  1,  2002. 
ADDRESSES:  Submit  electronic 
coraiments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfrn.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Pincus,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Di;;ug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S,C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 


before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection.of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

FDA  Rapid  Response  Surveys — New 
Collection 

Section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C, 
355).  requires  that  important  safety 
information  relating  to  all  human 
prescription  drug  products  be  made 
available  to  FDA  so  that  it  can  take 
appropriate  action  to  protect  the  public 
health  when  necessar>'.  Section  702  of 
the  act  (21  U.S.C.  372)  authorizes 
investigational  powers  to  FDA  for 
enforcement  of  the  act. 

Under  section  519  of  the  act  (21 
U.S.C.  360i),  FDA  is  authorized  to 
require  manufacturers  to  report  medical 
device-related  deaths,  serious  injuries, 
and  malfunctions  to  FDA  and  to  require 
user  facilities  to  report  device-related 
deaths  directly  to  FDA  and  to 
manufacturers,  and  to  report  serious 
injuries  to  the  manufacturer.  Section 
522  of  the  act  (21  U.S.C.  3601) 
authorizes  FDA  to  require 
manufacturers  to  conduct  postmarket 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 


medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health  or  gross  deception  of  the 
consumer.  Section  903(d)(2)  of  the  act 
(21  U.S.C.  393(d)(2))  authorizes  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  implement  general 
powers  (including  conducting  research) 
to  carry  out  effectively  the  mission  of 
FDA.  These  sections  of  the  act  enable 
FDA  to  enhance  consumer  protection 
from  risks  associated  with  medical 
products  usage  that  are  not  foreseen  or 
apparent  during  the  premarket 
notification  and  review  process, 

FDA's  regulations  governing 
application  for  agency  approval  to 
market  a  new  drug  (21  CFR  part  314) 
and  regulations  governing  biological 
products  (21  CFR  part  600)  implement 
these  statutory  provisions. 

Currently  FDA  monitors  medical 
product  related  postmarket  adverse 
events  via  both  the  mandator,'  and 
voluntary  MedWatch  reporting  systems 
using  FDA  Forms  3500  and  3500A 
(OMB  Control  No,  0910-0291)  and  the 
vaccine  adverse  event  reporting  system, 

FDA  is  seeking  OMB  clearance  to 
collect  vital  information  via  a  series  of 
rapid  response  surveys.  Participation  in 
these  surveys  will  be  voluntary.  This 
request  covers  rapid  response  surveys 
for  community  based  health  care 
professionals,  general  type  medical 
facilities,  specialized  medical  facilities 
(those  known  for  cardiac  surgery, 
obstetrics/gynecology  services,  pediatric 
services,  etc),  other  health  care 
professionals,  patients,  consumers,  and 
risk  managers  working  in  medical 
facilities. 

FDA  will  use  the  information 
gathered  from  these  surveys  to  obtain 
quickly  vital  information  about  medical 
product  risks  and  interventions  to 
reduce  risks  so  the  agency  may  take 
appropriate  public  health  or  regulatory 
action  including  dissemination  of  this 
information  as  necessary  and 
appropriate. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— Estimated  Annual  Reporting  Burden 


No.  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per  Response 


200 


30 
(mpiximum) 


6.000 


0.5 


Total  Hours 


3,000 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  projects  30  emergency  risk 
related  surveys  per  year  with  a  sample 
of  between  50  and  200  respondents  per 


survey.  FDA  also  projects  a  response 
time  of  0.5  hours  per  response. 

These  estimates  are  based  on  the 
maximum  sample  size  per  questionnaire 


that  FDA  can  analyze  in  a  timely 
manner.  The  annual  frequency  of 
response  was  determined  by  the 
maximum  number  of  questionnaires 
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that  will  be  sent  to  any  individual 
respondent.  Some  respondents  may  be 
contacted  only  one  time  per  year,  while 
other  respondents  may  be  contacted 
several  times  annually,  depending  on 
the  human  drug,  biologic,  or  medical 
device  under  evaluation.  It  is  estimated 
that,  given  the  expected  type  of  issues 
that  will  be  addressed  by  the  sur\'eys.  it 
will  take  0.5  hours  for  a  respondent  to 
gather  the  requested  information  and  fill 
in  the  answers. 

Dated;  April  19,  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-10564  Filed  4-29-02;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0205] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Application  for  FDA 
Approval  to  Market  a  New  Drug 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Application  for  FDA  Approval  to 
Market  a  New  Drug"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Fapenvork 
Reduction  Act  of  1995  {the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  29.  2001  (66  FR 
29143),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0001.  The 
approval  expires  on  March  31.  20005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


Dated:  .^pril  19.  2002. 
Margaret  M.  Dotzel. 

Associate  Commissiuner  for  Policv- 

(FR  Doc.  02-10561  Filed  4-29-02;  8:45  am] 

BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0359] 

Craig  H.  Petrik;  Debarment  Order 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  Craig  H.  Petrik  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application  including,  but 
not  limited  to,  a  biologies  license 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Petrik  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  After  being  given 
notice  of  his  proposed  debarment  and 
an  opportunity  to  request  a  hearing 
within  the  timeframe  prescribed  by 
regulation,  Mr.  Petrik  failed  to  request  a 
hearing.  Mr.  Petrik's  failure  to  request  a 
hearing  is  deemed  a  waiver  of  his  right 
to  a  hearing  concerning  this  action. 
DATES:  This  order  is  effective  April  30. 
2002. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm,  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448, 301-827-6210, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Januarv-  19,  2001,  the  U.S.  District 
Court  for  the  Central  District  of 
California  accepted  a  plea  of  guilty  and 
entered  a  judgment  against  Mr.  Petrik 
for  one  count  of  making  a  false 
statement  to  a  government  agencv,  a 
Federal  felony  under  18  U.S.C.  1001.  As 
a  result  of  this  conviction,  FDA  sent  a 
letter  dated  August  31,  2001,  to  Mr. 
Petrik  proposing  to  issue  an  order  to 
permanently  debar  him  from  providing 
services  in  any  capacity  to  a  person  that 


has  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to.  a  biologies  license 
application,  and  offering  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  3n6(a)(2)(B)  and 
(c)(2)(A)(ii)oftheact  (21  U  S.C. 
355a(a)(2)(B)  and  {c)(2)(A)(ii)).  that  he 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product.  Mr,  Petrik 
was  provided  30  days  to  file  objections 
and  request  a  hearing.  Mr  Petrik  did  not 
request  a  hearing  His  failure  to  request 
a  hearing  constitutes  a  waiver  of  his 
right  to  a  hearing  concerning  the 
proposed  order. 

II.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Biologies  Evaluation  and  Research, 
under  section  306(a)(2)(B)  of  the  act. 
and  under  authorifv  delegated  to  her  (21 
CFR  5.99).  finds  that  Mr  Craig  H  Petrik 
has  been  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product. 

As  a  result  of  the  foregoing  findmg, 
Mr.  Craig  H.  Petrik  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application  A 
drug  product  means  a  drug,  including  a 
biological  product,  subject  to  regulation 
under  sections  505.  512.  or  802  of  the 
act  (21  U.S.C.  355.  360b.  or  3821.  or 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C,  262).  effective  April  30. 
2002  (21  U.S.C.  335a(a)(2),  (c)(1)(B),  and 
(c)(2)(A)(ii).  and  321(dd)),  Any  person 
with  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to.  a  biologies  license 
application,  who  knowingly  uses  the 
services  of  Mr.  Petrik.  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  monev  penalties  (21 
U.S.C.  335a(a)(6)).  If  Mr.  Petrik,  during 
his  period  of  debarment,  provides 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  including,  but  not  limited 
to,  a  biologies  license  application,  he 
will  be  subject  to  civil  monev  penalties 
(21  U.S.C.  335a(a)(7)). 

Any  application  by  Mr.  Petrik  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  01.\-0359  and  sent  to 
the  Dockets  Management  Branch  (see 
ADDRESSES).  All  such  submissions  are  to 
be  filed  in  four  copies  (§  10.20(a)  (21 
CFR  10.20(a)))  The  public  availability 
of  information  in  these  submissions  is 
governed  by  §  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday  (§  10.20(j)(l)). 

Dated:  April  10,  2002. 
Kathryn  C.  Zoon, 

Director.  Center  for  Biologies  Evaluation  and 

Research. 

(FR  Doc.  02-10562  Filed  4-2ft-02;  8:45  ami 

BtlXING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.OID-0318] 

Medical  Devices;  Class  11  Special 
Controls  Guidance  Document:  Hip 
Joint  Metal/Polymer  Constrained 
Cemented  or  Uncemented  Prosthesis; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Hip  Joint  Metal/Polymer 
Constrained  Cemented  or  Uncemented 
Prosthesis."  Elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  issuing  a 
final  rule  to  reclassify  this  type  of 
device  into  class  II. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  entitled  "Class  II  Special 
Controls  Guidance  Document:  Hip  Joint 
Metal/Polymer  Constrained  Cemented 
or  Uncemented  Prosthesis"  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  A(£ninistration.  1350  Piccard  Dr., 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  you  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  on  the  guidance  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://wv>rw.fda.gov/dockets/ 
ecomments.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Goode,  Center  for  Devices  and 
Radiological  Health  (HFZ-410).  Food 
and  Drug  Administration,  9200 


Corporate  Blvd..  Rockville.  MD  20850. 

301-594-2036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
6,  2001  (66  FR  46641),  FDA  published 
a  proposed  rule  to  reclassify  the  hip 
joint  metal/ polymer  constrained 
cemented  or  uncemented  prosthesis 
from  class  III  (premarket  approval)  to 
class  II  (special  controls)  based  on  new 
information  regarding  this  device 
contained  in  a  reclassification  petition 
submitted  by  the  Orthopedic  Surgical 
Manufacturers  Association.  FDA  also 
identified  the  document  "Class  II 
Special  Controls  Guidance  Document: 
Hip  Joint  Metal/Polymer  Constrained 
Cemented  or  Uncemented  Prosthesis"  as 
the  special  control  capable  of  providing 
reasonable  assurance  of  safety  and 
effectiveness  for  this  device. 

Interested  persons  were  invited  to 
comment  on  the  draft  guidance  by 
December  5.  2001.  FDA  received  three 
comments.  Two  comments  commended 
FDA's  proposal  to  reclassify  these 
devices  and  agreed  that  the  guidance 
proposed  as  the  special  control  was 
adequate  to  provide  reasonable 
assurance  of  the  Scifety  and  effectiveness 
of  the  device.  One  comment  stated  that 
FDA's  proposed  special  control  was 
inadequate  to  protect  against  certain 
types  of  device  failure,  specifically 
shell-bone  interface  failure  that  may 
occur  after  implantation  of  this  highly 
constrained  device. 

FDA  agrees  that  shell-bone  interface 
failure  may  occur  after  implantation  of 
the  device.  FDA  has  revised  the 
precaution  section  in  the  guidance 
document  to  clarify  that  it  addresses 
device  failure  at  the  shell-bone 
interface. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  represents  the  agency's 
current  thinking  on  special  controls  for 
the  hip  joint  metal/polymer  constrained 
cemented  or  uncemented  prosthesis.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  appHcable 
statutes  and  regulations. 

ni.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  'Class  II  Special  Controls 
Guidance  Document:  Hip  Joint  Metal/ 
Polymer  Constrained  Cemented  or 
Uncemented  Prosthesis"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 


Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (1393)  followed  by  the  pound 
sign  {#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
at  http://www.fda.gov/ohrms/dockets. 

rv.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (see  ADDRESSES).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy,  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  April  15,  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health . 
[FR  Doc.  02-10510  Filed  4-29-02;  8:45  am] 
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ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
approximately  $3.0  million  to  eligible 
entities  for  the  purpose  of  carrying  out 
progreuns  to  develop  education 
programs  and  disseminate  information 
on  radiogenic  diseases  and  the 
importance  of  early  detection;  screen 
eligible  individuals  for  cancer  and  other 
radiogenic  diseases;  provide  appropriate 
referrals  for  medical  treatment;  and 
facilitate  documentation  of  Radiation 
Exposure  Compensation  Program 
claims. 

Authorizing  Legislation:  The 
Radiation  Exposure  Compensation  Act 
(RECA)  Amendments  of  2000  amended 
Subpart  I  of  Part  C  of  Title  IV  of  the 
Public  Health  Service  Act  to  add  section 
41 7C,  Grants  for  Education.  Prevention, 
and  Early  Detection  of  Radiogenic 
Cancers  and  Diseases.  Section  417C 
provides  the  authority  for  competitive 
grants  to  states,  local  governments,  and 
appropriate  healthcare  organizations  to 
initiate  and  support  programs  for 
individual  cancer  screening,  appropriate 
medical  referrals,  public  information 
development  and  dissemination,  and 
the  facilitation  of  RECA  claim 
documentation  to  aid  the  thousands  of 
individuals  adversely  affected  by  the 
mining,  transport  and  processing  of 
uranium  and  the  testing  of  nuclear 
weapons  for  the  Nation's  weapons 
arsenal. 

DATES:  The  timeline  for  application 
submission,  review  and  award  are  as 
follows: 

April  2002 — Application  guidance 
will  be  available  through  the  HRSA 
Grants  Application  Center  (GAC). 

June  28,  2002— Applications  due. 

July  2002 — Applications  reviewed. 

August  2002— Pre-award  Site  Visits. 

September  2002 — Grant  awards 
announced. 

Applications  shall  be  considered  to 
have  met  the  deadline  if  they  are:  (1) 
received  on  or  before  the  deadline  date; 
or  (2)  postmarked  on  or  before  the 
deadline  date.  Late  applications  will  be 
returned  to  the  applicant.  Applicants 
should  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  the  U.S. 
Postal  Service  or  request  a  legibly  dated 
U.S.  Postal  Service  postmark.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing. 

Application  requests:  To  receive  a 
complete  application  kit  (i.e.. 
application  instructions,  necessary 
forms,  and  application  review  criteria), 
contact  the  HRSA  Grants  Application 
Center  at:  HRSA  Grants  Application 
Center,  901  Russell  Avenue,  Suite  450. 


Gaithersburg,  MD  20879,  Phone:  1-877- 
HRSA-123  (1-877-477-2123).  Fax:  1- 
877-HRSA-345  (1-877-477-2345).  E- 
mail:  hrsagac@hrsa.gov. 

Please  refer  to  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  #93.257. 

Eligible  applicants:  The  following 
entities  are  eligible  to  apply  for  the 
funds  described  in  this  notice: 

•  National  Cancer  Institute- 
designated  cancer  centers. 

•  Department  of  Veterans  Affairs 
hospitals  or  medical  centers. 

•  Federally  Qualified  Health  Centers 
(FQHC).  lookalikes.  community  health 
centers,  or  hospitals. 

•  Agencies  of  any  State  or  local 
government  that  currently  provide 
direct  health  care  services. 

•  The  IHS  health  care  facilities, 
including  programs  provided  through 
tribal  contracts,  compacts,  grants,  or 
cooperative  agreements  with  the  IHS 
and  which  are  determined  appropriate 
to  raising  the  health  status  of  Indians. 

•  Nonprofit  organizations,  including 
faith-based  organizations. 

Program  expectations:  The  purpose  of 
the  RESEP  is  to  encourage  and  support 
appropriate  healthcare  organizations  to 
improve  the  health  status  of  persons 
who  were  adversely  affected  by  the 
mining,  milling,  or  transporting  of 
uranium  and  the  testing  of  nuclear 
weapons  for  the  Nation's  weapons 
arsenal.  The  following  is  a  summan*-  of 
core  activities  that  must  be  provided  by 
all  grantees: 

•  Outreach 

•  Screening  and  Early  Detection 

•  Referrals  for  Medical  Treatment 

•  Education 

•  Eligibility  Assistance 

•  Qualitv  Assurance 

•  Staffing 

•  Data  Collection 

•  Finance 

•  Program  Oversight  and  Direction 
Application  review  and  funding 

criteria:  Each  application  submitted  by 
the  deadline  will  be  screened  for 
eligibility.  An  Objective  Review- 
Committee  will  review  all  eligible 
applications  based  on  the  review  criteria 
listed  below.  Once  a  grant  application 
has  been  reviewed  and  scored,  the 
Bureau  of  Primar\'  Health  Care  (BPHC) 
will  determine  the  appropriate  funding 
level  given  the  level  of  services  and 
users  that  are  being  proposed.  An  on- 
site  pre-award  review  may  be  conducted 
for  all  applicants  considered  for  funding 
and  applicants  competing  for  the  same 
service  area. 

•  Need  and  Readiness — the  extent  to 
which  the  applicant  can  demonstrate  a 
need  for  these  serx'ices  in  their  area  and 
their  readiness  to  provide  them. 

•  Administration — the  extent  to 
which  the  applicant  demonstrates  that  it 


has  the  administrative  experience  and 
capacity  to  successfully  implement  this 
program. 

•  Health  Care  Sen'ices — the  extent  to 
which  the  applicant  has  the  capacity  to 
provide  or  arrange  for  the  required 
services. 

•  Collaborative  .Arrangements — the 
extent  to  which  the  applicant  has 
developed  and  documented 
collaborative  arrangements  with  other 
local  providers  to  conduct  outreach, 
provide  services  and  make  referrals. 

•  Appropriateness  of  Budget — the 
extent  to  which  the  applicant's  budget 
is  appropriate  for  the  scope  of  the 
proposed  activities. 

Grant  awards  will  be  made  subject  to 
the  provisions  of  the  Public  Health 
Ser\'ice  Grants  Policv  Statement  and  to 
45  CFR  Parts  74  and"92 

Funding  preferences  and  priorities: 
The  BPHC  intends  to  fund  no  more  than 
one  award  in  any  single  State  The  goal 
of  the  BPHC  is  to  award  funds  to 
organizations  that  can  best  provide 
comprehensive  ser\'ices  to  the  largest 
number  of  eligible  individuals  in  a  cost- 
effective  manner  In  the  final  award 
determinations,  the  following  factors 
will  be  used  to  select  applications  for 
funding.  Funding  preferences  and 
priorities  may  come  from  legislation, 
regulations,  or  program  leadership 
decisions.  They  are  not  the  same  as 
review  criteria.  Funding  pra/erences  are 
any  objective  factors  used  to  re-order  the 
post-review  priority  score  funding  list 
by  moving  applicants  approved  by  the 
objective  review  committee  (ORC)  with 
those  factors  to  the  top  of  the  ORC's 
rank  order  list.  Funding  priorities  are 
those  objective  factors  given  extra  points 
during  the  review  or  by  staff  after  the 
ORC  meets — which  may  similarly 
change  the  order  of  applicants  on  the 
list. 

Funding  Preferences 

•  Applicants  that  propose  a  Statewide 
service  area. 

•  Applicants  proposing  to  sene 
affected  populations  in  the  States  of 
Arizona.  Colorado.  Idaho.  Nevada.  New 
Mexico.  North  Dakota.  Oregon.  South 
Dakota,  Texas.  Utah,  Washington,  and 
Wyoming. 

Funding  Priorities 

•  Applicants  that  are  currently 
operating  a  clinic  for  patients  with 
radiogenic  cancers  and  other  radiogenic 
diseases. 

•  Applicants  that  demonstrate  strong 
outreach  and  educational  efforts  for 
eligible  individuals. 

•  Applicants  with  a  histor>'  of 
managing  Federal  grant  funds  without 
operational  problems. 
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Estimated  amount  of  available  funds: 
Up  to  $3.0  million  will  be  available  in 
Fiscal  Year  2002  for  this  program. 

Estimated  number  of  awards:  It  is 
estimated  that  10-15  awards  will  be 
awarded  with  awards  ranging  from 
8200,000  to  $400,000. 

L^se  of  grant  funds:  Grants  will 
support  appropriate  cancer  screening, 
referrals  for  treatment,  the  development 
and  dissemination  of  educational 
information,  and  eligibility  assistance 
for  radiation  exposure  compensation. 
Such  grants  will  encourage  treatment  to 
start  at  a  time  when  it  can  be  the  most 
effective.  Grant  funds  may  not  be  used 
to  pav  for  inpatient  services:  to  make 
cash  payments  to  intended  recipients  of 
primary  health  care  services  or  specialty 
care;  to  supplant  other  provider/third 
party  coverage  payments  available  to  the 
patient;  to  purchase  or  improve  real 
property  (other  than  minor  remodeling 
of  existing  improvements  to  real 
property);  or  to  purchase  major  medical 
equipment  without  the  approval  of  the 
Office  of  Grants  Management,  BPHC. 
Not  more  than  10  percent  of  any 
grantee's  funds  shall  be  used  for 
services  to  assist  users  in  obtaining 
benefits  under  the  Radiation  Exposure 
Compensation  Program. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Vanessa  Hooker,  Director,  Radiation 
Exposure  Screening  and  Education 
Program,  Bureau  of  Primary  Health 
Care,  Health  Resources  Services 
Administration,  4350  East-West 
Highwav,  9th  Floor,  Bethesda.  Maryland 
20814,  Phone:  301-594-5105.  Fax:  301- 
594-2470,  E-mail:  vhooker@hrsa.gov. 

Public  Health  System  Reporting 
Requirements 

Under  these  requirements  (approved 
by  the  Office  of  Management  and 
Budget  0937-0195),  a  community-based 
non-governmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  to  the  head  of 
the  appropriate  State  and  local  health 
agencies  in  the  area{s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date.  This  statement  must 
include: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424). 

(b)  A  summary  of  the  project,  not  to 
exceed  one  page,  which  provides: 

•  A  description  of  the  population  to 
be  served, 

•  A  summary  of  the  services  to  be 
provided,  and 

•  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 


Executive  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  that  have  chosen  to  set 
up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review. 

Applicants  (other  than  Federally- 
recognized  Indian  tribal  governments) 
should  contact  their  State  SPOC  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  application  deadline  for  new 
and  competing  awards.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  100  for  a  description 
of  the  review  process  and  requirements.) 

Dated:  April  3,  2002. 
Elizabeth  M.  Duke. 

Administrator. 

(PR  Doc.  02-10634  Filed  4-29-02;  8:45  am] 
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ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
aimounces  the  availability  of  fiscal  year 
(FY)  2002  funds  to  be  awarded  under 
the  Special  Projects  of  National 
Significance  (SPNS)  program  for  one  (1) 
Evaluation  and  Support  Center  (Center) 


for  an  HIV  Prevention  Initiative  with 
HIV-infected  Individuals  in  Primary 
Care  Settings.  The  purpose  of  this  new 
grant  initiative  is  to  develop  a  Center  to 
provide  advice  and  technical  assistance 
regarding  program  refinement  and 
evaluation  to  multi-year  projects  that 
will  be  funded  during  FY  2003. 

The  SPNS  program  is  authorized  by 
Section  2691  of  the  Public  Health 
Service  (PHS)  Act. 

HRSA  expects  to  make  one  award  of 
no  more  than  $300,000  per  year  for  a  5- 
year  project  period  to  support  a  Center. 
This  Center  will  initially  work  with 
SPNS  staff  to  develop  an  overall  multi- 
site  evaluation  of  the  prevention 
initiative.  Subsequently,  the  Center  will 
assist  grantees  on  program  development 
and  evaluation  issues.  This  is  the  first 
SPNS  initiative  in  which  an  evaluation 
center  will  be  funded  1  year  before 
demonstration  project  sites.  This 
approach  will  give  the  Center  time  to 
create  a  multi-site  evaluation  design  for 
the  initiative  and  hire  staff  before 
demonstration  sites  are  funded. 

During  the  first  year  of  funding  the 
Center  will  collaborate  with  SPNS  to 
refine  a  proposed  multi-site  evaluation 
design  for  a  behavioral  intervention 
program.  The  Center  will  be  responsible 
for  describing  the  methods,  theoretical 
framework,  and  principles  of  the 
evaluation  design,  including  the  criteria 
to  select  demonstration  project  sites. 
The  Center  also  must  identify  how  the 
multi-site  evaluation  design  proposed 
may  affect  HIV-related  risk  behaviors 
and/or  STD/HIV  infection  rates,  and 
develop  a  technical  assistance  plan  for 
grantees. 

Throughout  the  initiative,  the  SPNS 
program  expects  the  Center  to  describe 
the  roles  and  characteristics  of  the 
clients,  providers,  and  practitioners  who 
participate  in  the  interventions,  and  the 
prevention  interventions  used  by 
grantees.  In  addition,  the  Center  will 
gather  information  that  will  describe  the 
effect  of  integrating  proposed 
technological  interventions  into  primary 
care  structures  and  health  care  systems. 

During  year  2,  the  SPNS  program 
anticipates  that  the  Center  will  spend 
significant  time  providing  technical 
assistance  to  grantees  in  the  following 
areas:  proposed  program  interventions, 
assessing  interventions,  evaluation,  and 
data  compilation.  Diuing  year  3  the 
Center  will  continue  providing 
technical  assistance  on  data  collection, 
including  quality  assurance  of  the  data 
and  identifying  the  barriers  to  the  target 
populations  of  each  grantee  site.  These 
tasks  will  continue  during  year  4  with 
the  Center  overseeing  the  data  collection 
and  conducting  preliminary  data 
analyses.  During  year  5  the  Center  will 
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conduct  a  final  analysis  and  complete 
proposed  papers,  reports,  and 
presentations  for  dissemination  of 
findings.  The  Center  will  also 
collaborate  with  both  the  SPNS  staff  and 
the  project  sites  to  propose  applicability 
of  findings  to  other  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  settings  and 
identify  successful  interventions  that 
can  be  sustained  through  provider 
training.  Specific  deliverables  and  due 
dates  with  regard  to  all  of  the  above  are 
contained  in  the  Program 
Announcement  for  the  initiative, 
available  from  the  HRSA  Grants 
Assistance  Center  (GAC).  cited  below. 

Eligible  applicants  may  include 
public  and  private  nonprofit  entities. 
With  regard  to  this  initiative,  all 
applicants  must  have  significant 
experience  evaluating  HIV  prevention, 
HIV  care  and  treatment,  and  the 
integration  of  these  endeavors. 

This  SPNS  Initiative  is  designed  to 
demonstrate  and  evaluate  innovative 
and  replicable  HIV  service  delivery 
models  with  regard  to  HIV  prevention  in 
clinical  settings.  The  authorizing 
legislation  specifies  three  SPNS  program 
objectives:  (1)  To  support  the 
development  of  innovative  models  of 
HIV  care:  (2)  to  evaluate  the 
effectiveness  of  innovative  program 
designs:  and  (3)  to  promote  replication 
of  effective  models.  Therefore,  crucial 
factors  in  appraising  proposals  for  a 
Center  will  include,  among  other 
factors,  the  degree  to  which  the 
applicant's  proposals  address  each  of 
the  following  criteria: 

1.  Professional  Qualifications  of 
Personnel 

2.  Organizational  Capacity 

3.  Work  Plan 

4.  Product  Development  Activities 

5.  Appropriateness  and  Justification  of 
the  Budget 

6.  Adherence  to  Program  Guidance 
DATES:  To  allow  HRSA  to  plan  for  the 
Objective  Review  Process,  letters  of 
intent  are  requested  from  all  applicants. 
Such  letters  should  be  sent  to:  Barbara 
Aranda-Naranjo,  PhD,  RN.  FAAN. 
Branch  Chief.  ATTN:  2002  HIV 
Prevention  and  Care  Initiative. 
Demonstration  Project  Development  and 
Evaluation  Branch,  Office  of  Science 
and  Epidemiology,  HIV/AIDS  Bureau, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Room  7C-07,  Rockville,  MD  20857.  or 
faxed  to:  301  443-4965.  Such  letters 
should  be  received  by  SPNS  within  30 
days  after  the  publication  of  this  Notice 
of  Availability  of  Funds  in  the  Federal 
Register.  Receipt  of  these  notices  of 
intent  will  not  be  routinely 
acknowledged. 


EFFECTIVE  DATE:  Applications  must  be 
received  in  the  HRSA  GAC  by  the  close 
of  business  June  12.  2002.  to  be 
considered  for  competition. 
Applications  will  meet  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date  or  (2)  postmarked  on 
or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
objective  review  panel.  A  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  will  be  accepted 
instead  of  a  postmark.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

ADDRESSES:  The  official  grant 
application  kit  and  guidance  materials 
for  this  announcement  may  be  obtained 
from:  The  HRSA  Grants  Application 
Center,  Attn:  CFDA  93.928,  2002  HIV 
Prevention  and  Care  Initiative,  c/o  The 
Login  Group.  Inc..  901  Russell  Avenue. 
Suite  450.  Gaithersburg,  MD  20879; 
telephone:  877-477-2123. 

Applicants  must  obtain  the  Guidance 
in  order  to  prepare  applications.  Please 
mail  completed  applications  to  the 
HRSA  Grants  Application  Center,  as  per 
above.  Applicants  for  grants  will  use 
Revised  Form  PHS  5161-1.  approved 
under  0MB  Control  No.  0937-0189. 
This  form  may  also  be  downloaded  from 
the  DHHS  Program  Support  Center 
(PSC)  website  at:  http://forms.psc.gov/ 
forms/.  All  applications  submitted  to 
the  SPNS  program  will  be  reviewed  and 
rated  by  an  objective  review  panel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
business,  administrative,  and  fiscal 
issues  related  to  the  awarding  of  grants 
under  this  Notice  may  be  requested 
from  Ms.  Man,'  Douglas.  Grants 
Management  Specialist,  HIV/AIDS 
Bureau.  Health  Resources  and  Services 
Administration,  5600  Fishers  Lane. 
Room  7-89.  Rockville.  MD  20857: 
telephone  301-443-1262:  fax  301-594- 
6096;  e-mail  address 
mdouglas@hrsa.gov. 

Additional  information  related  to 
technical  and  program  issues  regarding 
the  overall  SPNS  Program  may  be 
requested  from  Fave  E.  Malitz,  M.S., 
Branch  Chief,  Attn:  2002  HIV 
Prevention  and  Care  Initiative, 
Epidemiolog\'  and  Data  Anah'sis 
Branch.  Office  of  Science  and 
Epidemiologv',  HIV/AIDS  Bureau. 
Health  Resources  and  Ser\'ices 
Administration,  5600  Fishers  Lane. 
Room  7-90,  Rockville,  MD  20857; 
telephone  301^43-3259;  fax  301-594- 
2511;  e-mail  address  fmalitz@hrsa.gov. 

Technical  assistance  regarding  this 
funding  announcement,  may  be 


requested  from  John  Hannay.  Special 
Program  Consultant.  Demonstration 
Program  and  Evaluation  Branch.  HIV/ 
AIDS  Bureau.  Health  Resources  and 
Ser\'ices  Administration.  5600  Fishers 
Lane.  Parklawn  Buildmg.  Room  7C-07, 
Rockville.  MD  20857;  voicemail  301- 
443-0232;  fax  410-730-6061;  e-mail 
address  SPSS2002@aol.com. 

Healthy  People  2010  Objectives:  The 
PHS  encourages  applicants  to  address  at 
least  one  of  the  Healthy  People  2010 
objectives  related  to  HIV  and  AIDS  in 
their  work  plans.  Potential  applicants 
mav  obtain  a  copv  of  Heaithv  People 
2010  (Full  Report)  or  Healthy  People 
2010  (Summary  Report)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325  (website: 
http://\MW\\access.  gpo.go\':  telephone: 
202-512-1800). 
SUPPLEMENTARY  INFORMATION: 

HIV  prevention  efforts  to  date  have 
focused  primarily  on  reducing  the  risk 
of  infection  among  persons  who  are  not 
infected  with  HIV,  The  programs  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  have  generally 
focused  on  individuals  not  infected  who 
engage  in  "high  risk"'  sexual  and  drug 
using  activities.  However,  recent 
research  suggests  that  HIV-infected 
individuals  also  engage  in  risky 
activities. 

These  behaviors  are  frequent  and 
appear  to  be  increasing  among  HIV- 
infected  populations.  Several  factors 
may  be  contributing  to  this  trend. 
People  using  risk  reduction  behaviors 
may  be  tiring  of  doing  so  after  more  than 
15  years  of  hearing  prevention 
messages.  Furthermore,  treatment 
advances  that  have  dramatically 
improved  the  health  and  quality  of  life 
for  people  infected  with  HI\'  may  be 
leading  persons  to  believe  that 
transmission  risk  is  low  or  HIV  disease 
is  easily  managed. 

Interventions  targeting  HI\'-infected 
men  and  women  are  therefore  needed 
SPNS  wants  to  know  how  HIV  providers 
in  primar*'  care  settings  can  contribute 
to  the  prevention  of  treatment  resistant 
re-infection  among  persons  who  are 
already  infected  as  well  as  the 
prevention  of  infections  among  those 
not  infected  who  engage  in  "high  risk" 
activities.  Studies  have  shown  that 
clinician-delivered  prevention 
inten'entions  can  be  effective  with  an 
array  of  other  health  issues. 
Furthermore,  clinicians  can  often  link 
patients  needing  intensive  or  ongoing 
behavioral  inter\'entions  to  other 
prevention  ser\'ices  in  the  community. 
Recommendations  for  clinicians  on  how 
to  incorporate  risk  screening  and  brief 
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intervention  messages  into  regular  office 
visits  are  currently  under  development 
by  the  joint  efforts  of  CDC.  HRSA.  the 
National  Institutes  of  Health,  and  the 
Infectious  Disease  Society  of  America. 

Availability  of  Funds:  the  SPNS 
program  is  authorized  by  Section  2691 
of  the  PHS  Act.  Grants  may  be  awarded 
directly  to  public  and  non-profit  private 
entities,  including  community-based 
organizations.  The  program  has  SI. 5 
million  dollars  available  for  this  Center 
initiative,  at  5300,000  per  year  for  5 
years.  The  budget  and  project  periods 
for  approved  and  funded  projects  will 
begin  on  or  about  September  1,  2002. 
Funds  must  be  requested  for  all  5  years 
of  the  initiative. 

All  applicants  funded  should 
recognize  that  this  initiative  is  not 
designed  to  provide  continuous  support 
once  the  initiative  is  complete  and 
evaluated.  Applicants  are  strongly 
encouraged  to  secure  non-SPNS  funding 
support  during  their  initiative  if  the 
evaluation  suggests  that  the  Center  is 
effective  and  merits  continuation. 
Eligible  Applicants:  The  statute. 
Section  2691(a)  specifies  that  grants 
may  be  awarded  to  public  and  non- 
profit private  entities  to  fund  special 
programs  for  the  care  and  treatment  of 
people  with  HIV  disease.  Eligible 
applicants  may  include,  but  are  not 
limited  to.  State,  local,  or  tribal  public 
health,  mental  health,  housing,  or 
substance  abuse  departments;  public  or 
non-profit  hospitals  and  medical 
facilities;  faith-based  and  community- 
based  service  organizations  (e.g..  AIDS 
service  organizations,  federally- 
qualified  health  centers,  family 
planning  centers,  AIDS  anti- 
discrimination and  advocacy 
organizations,  homeless  assistance 
providers,  hemophilia  centers, 
community  mental  health  centers, 
substance  abuse  treatment  centers, 
urban  and  tribal  Indian  health  centers  or 
facilities,  migrant  health  centers,  etc.). 
institutions  of  higher  education  (e.g.. 
Historically  Black  Colleges  and 
Universities.  Hispanic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities),  and  national  service 
provider  and/or  policy  development 
associations  and  organizations. 

Allowable  Costs:  The  basis  for 
determining  allocable  and  allowable 
costs  to  be  charged  to  PHS  grants  is  set 
forth  in  45  CFR  Part  74  and  45  CFR  Part 
92  for  State,  local,  or  tribal  governments 
The  four  separate  sets  of  cost  principles 
prescribed  for  public  and  private  non- 
profit recipients  are:  Office  of 
Management  and  Budget  (0MB) 
Circular  A-87  for  State.  local  or  tribal 
governments;  OMB  Circular  A-21  for 


institutions  of  higher  education:  45  CFR 
Part  74.  Appendix  E  for  hospitals;  and 
OMB  Circular  A-122  for  non-profit 
organizations.  Further  information  on 
allowable  costs  is  contained  in  the 
Guidance. 

Reporting  and  Other  Requirements:  In 
addition  to  deliverables  described  in 
guidance  materials,  the  successful 
applicant  under  this  notice  must  submit 
two  semi-annual  activity  summary 
reports,  in  accordance  with  provisions 
of  the  general  regulations  which  apply 
under  45  CFR  Part  74.51  "Monitoring 
and  Reporting  of  Program  Performance" 
(with  the  exception  of  State  and  local 
governments  to  which  45  CFR  Part  40 
reporting  requirements  apply),  and 
complv  with  audit  requirements  of  OMB 
Circular  A-133.  Further,  the  PHS  also 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-free  workplace  and 
to  promote  the  non-use  of  all  tobacco 
products.  In  particular.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 
Public  Health  System  Reporting 
Requirements:  This  program  is  also 
subject  to  the  PHS  Reporting 
Requirements  which  have  been 
approved  by  the  OMB  under  No.  0937- 
0195.  Under  these  requirements,  any 
community-based,  non-governmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to  keep 
State  and  local  health  officials  appraised 
of  proposed  health  services  grant 
applications  submitted  from  within 
their  jurisdictions.  Instructions  on  this 
matter  are  contained  in  the  Guidance  for 
this  initiative,  available  from  the  GAG, 
previously  cited. 

Executive  Order  12372:  The  SPNS 
Grant  Program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
concerning  intergovernmental  review  of 
Federal  Programs,  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  a  review  svstem  and  will  provide 
a  State  Single  Point  of  Contact  (SPOC) 
for  the  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 


instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
due  date  for  State  process 
recommendations  under  E.O.  12372  is 
60  days  after  the  application  due  date. 
HRSA  does  not  guarantee  that  it  will 
accommodate  or  explain  its  responses  to 
State  process  recommendations  received 
after  that  date.  (See  "Intergovernmental 
Review  of  Federal  Programs."  Executive 
Order  12372.  and  CFR  part  100.  for  a 
description  of  the  review  process  and 
requirements.) 

Audit  Requirements:  Applicants  are 
required  to  comply  with  requirements  of 
OMB  Circular  A-133.  For  additional 
information  on  this  topic,  contact  the 
Grants  Management  Specialist  at  301- 
443-1262. 

The  OMB  Catalog  of  Federal  Domestic 
.•\ssistance  number  for  the  Special  Projects  of 
National  Significance  is  93.928. 

Dated:  AprU  3.  2002. 
Elizabeth  M.  Duke, 
Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  DHHS. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  I. 
Technical  Assistance  Resource  Center 
for  the  Prevention  of  Violence  and 
Behavioral  Health  Problems  (SM  02- 
011),  and  Part  II.  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 
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Activity 

Application  deadline                 ^^y  2002^ 

Est  No  of 
awards 

Project  penod 
years 

Technical  Assistance  Resource  Center  for  the  Prevention  of    June  19,  2002  

Violence  and  Behavioral  Health  Problems 

S3.900.000 

1 

3 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  106-310. 
SAMHSAs  policies  and  procedures  for 
peer  review  and  Advisor}^  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58.  No. 
126)  on  July  2.  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  Knowledge  Exchange 
Network.  P.O.  Box  42490.  Washington, 
DC  20015.  800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSAs 
World  Wide  Web  Honie  Page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS) — in  collaboration  with 
the  Administration  for  Children  and 
Families  Office  for  Refugee  Resettlement 
(AFC/ORR),  the  Department  of 
Education,  and  the  Department  of 
Justice — announces  the  availability  of 
Fiscal  Year  (FY)  2002  funds  for  a  ' 
cooperative  agreement  to  develop  and 
operate  a  technical  assistance  (TA) 
resource  center  for  the  prevention  of 
violence  and  behavioral  health 
problems. 

The  TA  Center  will  provide  technical 
assistance  to  existing  grantees  and  to 
prospective  grantees.  These  two  broad 
based  functions  are: 

1.  The  TA  Center  will  provide 
technical  assistance  to  approximately 
160  grantees  from  three  CMHS 


Prevention  Programs  Safe  Schools/ 
Healthy  Students.  Youth  Violence 
Prevention  Cooperative  Agreements, 
and  Targeted  Capacity  Expansion  in 
order  to  assist  those  grant  sites  in 
meeting  their  project  objectives. 

2.  The  TA  Center  will  provide 
comprehensive  outreach,  consultation, 
and  technical  assistance  to  entities 
seeking  Federal  grant  funding  to  support 
mental  health  promotion  and  violence 
prevention  activities  for  underserved 
populations,  including:  racial  and 
ethnic  minorities,  refugees,  and 
individuals  in  low-income  rural 
communities. 

Eligibility:  Eligibility  is  open  to 
domestic,  public,  and  private  not-for- 
profit  entities.  For  example,  the 
following  are  eligible  to  apply: 

•  Community  based  organizations. 

•  Private  and  public  colleges  and 
universities,  including  minority 
institutions  of  higher  learning 
(historically  black  colleges  and 
universities.  Hispanic-serving 
institutions,  and  tribal  colleges  and 
universities). 

•  Social  policy  research  centers. 

•  Consumer-run  organizations. 

•  Faith-based  organizations. 
Availability  of  Funds:  One  award  will 

be  made  up  for  S3. 9  million  annually  to 
cover  total  costs  (direct  and  indirect)  for 
this  initiative.  The  actual  funding  level 
will  depend  on  the  availability  of  funds. 

Period  of  Support:  Support  may  be 
requested  for  up  to  3  years.  Annual 
continuation  awards  depend  on  the 
availability  of  funds  and  progress 
achieved. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  re\  iew 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review- 
group  and  the  appropriate  National 
Advisor\'  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 


may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact; 
John  Tuskan.  .'\cting  Branch  Chief, 
Special  Programs  Development  Branch, 
Center  for  Mental  Health  Ser\ices.  5600 
Fishers  Lane.  Room  17-C-05.  Rockville 
MD.  20857,  (301)  443-1761,  Email: 
jtuskan@samhsa  gov 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak.  Division  of  Grants  Management, 
Substance  Abuse  and  Mental  Health 
Services  Administration.  5600  Fishers 
Lane  13-103.  Rockville.  MD  20857, 
(301)  44.3-9666.  E-Mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  state  and  local  health 
officials  apprized  of  proposed  health 
ser\ices  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
ser\ice  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b  A  summar>-  of  the  pmjert  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  ser\'ed. 

(2)  A  summar>-  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  Son-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
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promote  the  non-use  of  all  tobacco 
products.  In  addition,  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 
Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 


of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  appHcation 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  St^te  review  process 
recommendations  is  u  >  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  .^pril  24,2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

(PR  Doc,  02-10513  Filed  4-29-02:  8:45  am] 

BILLING  CODE  4162-20-P 


Activity 


Application  deadline 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  DHHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Workforce  Training  Grants  to  Reduce 
Racial  and  Ethnic  Disparities  in  Mental 
Health  Services  (SM  02-005),  and  Part 
II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Est.  funds 
FY  2002 


Est,  No.  of 
awards 


Project  period 
(years) 


Workforce  Training  Grants  to  Reduce  Racial  and  Ettinic  Dis- 
parities in  Mental  Health  Services 


June  19.  2002 


S1 ,600.000 


The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  106-310. 
SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2,  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev, 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  Knowledge  Exchange 
Network,  P.O.  Box  42490,  Washington. 
DC  20015.  800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 


available  electronically  via  SAMHSA's 
World  Wide  Web  Honrie  Page:  http:// 
n'H'w.  samhsa  -gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify*  the  particular 
activitv  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  fiscal  year  2002  funds  for 
up  to  four  grants  to  develop,  implement, 
document,  and  evaluate  training 
programs  designed  to  enhance  the 
ability  of  mental  health  providers  to 
provide  culturally  and  linguistically 
appropriate  services  to  racial  and  ethnic 
minorities.  By  implementing  this 
program.  CMHS  plans  to  identify 
effective  "workforce  training"  models 
that  improve  the  capacity  of  the  mental 
health  workforce  and  the  mental  health 
system  to  engage,  treat,  and  support 
racial  and  ethnic  minority  persons  with 


mental  illnesses  or  serious  emotional 
disturbance. 

Eligibility:  Applications  may  be 
submitted  by  units  of  State  and  local  or 
Indian  tribal  governments,  universities 
and  colleges,  and  domestic  private 
organizations,  health  care  delivery 
systems,  consumer  and  family 
organizations,  tribal  organizations  and 
others. 

Minority-based  non-profit 
organizations  are  encouraged  to  apply. 

These  include: 

•  Organizations  and  agencies  serving 
bilingual/bicultural  racial  and  ethnic 
minority  populations. 

•  Historically  Black  Colleges  and 
Universities. 

•  Tribal  Colleges  and  Universities. 

•  Hispanic  Association  of  Colleges 
and  University  members. 

Availability  of  Funds:  Approximately 
Si. 6  million  will  be  available  for  four 
Workforce  training  grant  awards.  The 
average  annual  award  will  range  from 
$300,000  to  $400,000  in  total  costs 
(direct  and  indirect).  Actual  funding 
levels  will  depend  on  the  availability  of 
funds. 


Federal  Register/Vol.  67.  No.  83 /Tuesday.  April  30.  2002 /Notices 


21263 


Period  of  Support:  Grant  support  may 
be  requested  for  a  period  of  3  years  (in 
three  separate  1-year  budgets).  Annual 
continuation  awards  depend  on  the 
availability  of  funds  and  progress 
achieved. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  fiinding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Kana  Enomoto.  Public  Health  Advisor. 
Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane,  Room  llC-25,  Rockville.  MD 
20857,  (301)  443-9324.  E-mail: 
ken  om  oto@samh  sa  .gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Grants  Management  Specialist. 
Division  of  Grants  Management, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane  13-103,  Rockville,  MD  20857. 
(301)  443-9666,  E-Mail:  shudaldS 
samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  state  and  local  health 
officials  apprized  of  proposed  health 
ser\'ices  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
ser\'ice  providers  who  are  not 


transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s]  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  serv'ed. 

(2)  A  summary'  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify-  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  \on-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
ser\'ices  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
anv  necessarv"  instructions  on  the  State's 


review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities.  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration. 
Parkiawn  Building.  Room  17-89.  5bOO 
Fishers  Lane.  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications  SAMHS.'X 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  24,  2002. 
Richard  Kopanda. 
Executive  Officer.  SAMHS.A. 
[FR  Doc.  02-10514  Filed  4-29-02:  8:45  am) 

BILLING  CODE  41S3-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Ser\'ices  Administration,  DHHS. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Ser\'ices  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  I. 
Targeted  Capacity  Expansion  (TCE) 
Grants  for  Jail  Diversion  Programs  (SM 
02-010).  and  Part  II.  General  Policies 
and  Procedures  Applicable  to  all 
SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  before  preparing  and 
submitting  an  application. 


Activity 


Application  deadline 


Est  funds 
FY  2002 


Est  No  of 
awards 


Proiect  penod 
(years) 


Targeted  Capacity  Expansion  (TCE)  Grants  for  Jail  Diver- 
sion Programs. 


June  19.  2002  and  Sep- 
tember 10.  2002 


S4.000  000 


11 


3-4 
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The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2.  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  Knowledge  Exchange 
Network,  P.O.  Box  42490,  Washington. 
DC  20015,  800-78^2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronicallv  via  SAMHSA's 
World  Wide  Web  Honie  Page:  http:// 
lA-ww.sanihsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose 

The  Substance  Abuse  and  Mental 
Health  Administration's  (SAMHSA) 
Center  for  Mental  Health  Services 
(CMHS)  announces  the  availability  of 
fiscal  year  2002  funds  for  programs  to 
divert  individuals  with  mental  illness 
from  the  criminal  justice  system  to  the 
mental  health  treatment  and  appropriate 
support  services.  These  grants  or 
cooperative  agreements  are  made  as  part 
of  SAMHSA/CMHS  Targeted  Capacity 
Expansion  (TCE)  Program. 

This  GFA  on  Jail  Diversion,  based  on 
the  Public  Health  Service  Act  Section 
520G,  is  coordinated  with  the 
Department  of  Justice's  solicitation 
"Mental  Health  Court  Grants  Program," 
authorized  in  Public  Law  106-515,  Part 
V,  Section  2201. 

It  is  the  intention  of  both  agencies  to 
collaborate  on  both  the  implementation 
and  analysis  of  these  two  programs.  The 
overall  goal  of  this  collaboration  is  to 
improve  policy  and  practice  for 
addressing  the  needs  of  persons  with  a 
mental  illness  or  co-occurring  disorder 


who  become  involved  with  the  criminal 
justice  system. 

The  SAMHSA,  CMHS  Jail  Diversion 
Program  will  support  two  types  of 
awards. 

(1)  Capacity  Expansion  Site  Awards. 
SAMHSA  will  fund  up  to  10  grants  to 

support  programs  that  divert  programs 
with  mental  illness  from  the  criminal 
justice  system  to  community  health  and 
supportive  services  (submission  date: 
June  19,  2002).  Additional  funds  are 
expected  to  be  available  in  the  FY  2003 
budget  to  fund  a  second  group  of 
Capacitv  Expansion  Sites  (submission 
date  September  10,  2002). 

(2)  Technical  Assistance  and  Policy 
Analvsis  (TAPA)  Center  Award. 

SAMHSA  will  fund  one  grant  to 
create  the  TAPA  Center  during  FY  2002 
(submission  date:  June  19,  2002).  The 
Center's  primary  focus  will  be  to 
address  the  technical  assistance  and 
policy  development  needs  of  mental 
health  stakeholders  and  to  assist  in 
serving  other  potential  stakeholders. 

Eligibility 

As  specified  by  the  Public  Health 
Service  Act  520G,  eligibility  to  apply  for 
Capacity  Expansion  Site  Awards  will  be 
limited  to  the  chief  executive  of  a  State, 
political  subdivision  of  States,  Indian 
Tribes,  and  tribal  organizations,  acting 
through  agreements  with  other  public 
and  nonprofit  entities  to  develop  and 
implement  programs  to  divert 
individuals  with  mental  illness  from  the 
criminal  justice  system  to  community- 
based  services.  Thus,  all  applications 
must  be  signed  by  the  chief  executive  of 
their  State,  political  subdivision  of 
State,  Indian  tribe,  or  tribal 
organization. 

Eligibility  to  apply  for  the  TAPA 
Center  Award  includes  States,  political 
subdivisions  of  States,  Indian  Tribes, 
and  tribal  organizations.  In  addition,  the 
following  entities  are  eligible: 

•  Public  or  private  universities. 

•  Nonprofit  agencies. 
Interested  parties  who  do  not  meet 

these  criteria,  including  faith-based 
organizations,  consumer  organizations, 
and  organizations  representing  people 
of  color,  are  encouraged  to  partner  with 
other  agencies  that  are  involved  in 
preparation  of  the  application. 

Availability  of  Funds 

Approximately  S3  million  will  be 
available  in  FY  2002  for  Capacity 
Expansion  Site  Awards.  Awards  of  no 
more  than  S300.000  in  total  costs  (direct 
and  indirect)  will  be  awarded  per  grant 
per  year.  In  addition,  applicants  must 
provide  a  non-federal  share  of  25%.  The 
applicant  non-federal  share  may  be 
made  in  cash  or  in  kind  fairly  evaluated. 


included  planned  purchase  or  use  of 
equipment  or  implementation  or 
required  services  for  clients  in  the 
diversion  program. 

$1  million  in  total  costs  (direct  and 
indirect)  will  be  awarded  during  FY 
2002  for  the  Technical  Assistance  and 
Policy  Analysis  (TAPA)  Center  Award. 
As  part  of  the  collaboration  between  the 
Center  for  Mental  Health  Services 
(CMHS)  and  the  Department  of  Justice 
(DOJ),  the  TAPA  Center  will  invest  25% 
of  its  technical  assistance  resources  to 
providing  technical  assistance  to  DOJ 
Mental  Health  Court  grantees  and 
constituents.  Conversely,  DOJ  will 
mandate  that  25%  of  their  Technical 
Assistance  Center(s)  budget  will  be 
devoted  to  providing  technical 
assistance  to  the  Capacity  Expansion 
Sites  grantees,  other  mental  health 
grantees,  and  constituents. 

Period  of  Support 

Each  Capacity  Expansion  Site  is 
eligible  to  receive  funding  for  up  to  3 
years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved  by 
awardees.  'The  Technical  Assistance  and 
Policy  Analysis  Center  is  eligible  to 
receive  funding  for  up  to  4  years. 
Annual  continuation  awards  will  be 
made  subject  to  continued  availability 
of  funds  and  progress  achieved  by  the 
TAPA  Center  grantee. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored  Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisor\'  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criteria. 
Additional  award  criteria  may  be 
included  in  the  application  guidance 
materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact 

For  questions  concerning  program 
issues,  contact:  Susan  Salasin.  Room 
llC-22,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301),  443-3653  E-mail: 
ssalasin@samhsa.gov. 
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For  questions  regarding  grants 
management  issues,  contact:  Steve 
•  Hudak.  Division  of  Grants  Management, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane  13-103,  Rockville.  MD  20857. 
(301)  443-9666.  E-Mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
state  and  local  health  officials  apprized 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community -based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  "be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424), 

b.  A  summary'  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  ser\'ed. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specif>'  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994.  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 


Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2002  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application{s)  and  to  receive  any 
necessar\"  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building.  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
davs  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  24.  2002. 
Richard  Kopanda, 

Executivf  Officer.  S.AMHSA. 

|FR  Doc.  02-1051.T  Filed  4-29-02;  8:45  ami 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4513-N-08] 

Credit  Watch  Termination  Initiative 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice, 

SUMMARY:  This  notice  advises  of  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  HUD's  Federal  Housing 
Administration  against  HUD-approved 
mortgagees  through  its  Credit  Watch 
Termination  Initiative.  This  notice 
includes  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  (Agreements)  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Quality  Assurance  Division.  Office  of 


Housing.  Department  of  Housing  and 
Urban  Development.  451  Seventh  St. 
S\V..  Room  B133-P3214.  Washington, 
DC  20410;  telephone  (202)  708-2830 
(This  is  not  a  toll  free  number).  Persons 
with  hearing  or  speech  impairments 
may  access  that  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Sen-ice  at  (800)  877-83,39 
SUPPLEMENTARY  INFORMATION:  HUD  has 
the  authority  to  address  deficiencies  in 
the  performance  of  lenders'  loans  as 
provided  in  the  HUD  mortgagee 
approval  regulations  at  24  CFR  202.3. 
On  May  17.  1999  (64  FR  26769),  HUD 
published  a  notice  on  its  procedures  for 
terminating  origination  approval 
agreements  with  FHA  lenders  and 
placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17.  1999  notice.  HUD  advised 
that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement:  Approval  of  a  mortgagee  by 
HUD/FHA  to  participate  in  FHA 
mortgage  insurance  programs  includes 
an  Agreement  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single  family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
Termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  bv  HUD's  Mortgagee  Review 
Board  under  HUD's  regulations  at  24 
CFR  part  25. 

Cousp;  HUD's  regulations  permit  HUD 
to  terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 
national  default  and  claim  rate.  For  the 
eighth  review  period.  HUD  is  only 
terminating  the  Agreement  of 
mortgagees  whose  default  and  claim  rate 
exceeds  both  the  national  rate  and  300 
percent  of  the  field  office  rate. 

Effect:  Termination  of  the  Agreement 
precludes  that  branch(s)  of  the 
mortgagee  from  originating  FHA-insured 
single  familv  mortgages  within  the  area 
of  the  HUD  "field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  sen'ice  FHA  insured 
mortgages  may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
mav  be  submitted  for  insurance 
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endorsement.  Approved  loans  are  (1) 
those  already  underwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
unconditionally  approved  DE  lender 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 
submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  underwriting  to  another 
mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 
area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 
if  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 


requirements  of  24  CFR  202.5,  202.6. 
202.7.  202.8  or  202.10  and  202.12,  if 
there  has  been  no  Origination  Approval 
Agreement  for  at  least  six  months,  and 
if  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  an  independent  review  of 
the  terminated  office's  operations  as 
well  as  its  mortgage  production, 
specifically  including  the  FHA-insured 
mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  for  the 
mortgagee's  high  default  and  claim  rate. 
The  review  must  be  conducted  and 
issued  bv  an  independent  Certified 
Public  Accountant  (CPA)  qualified  to 


Mortgagee  Name 


Mortgagee  branch  address 


HUD  office  jurisdictions 


American  Mortgage  Link  I  no 

Dynamic  Financial  Consult- 
ants. 
Family  Home  Loan  Inc 


Inwin  Mortgage  Corporation 

Neightwrtiood  Mortgage 

Bankers  Inc. 
Park  Sfiore  Mortgage  Corp 


Sanmar  Financial  Group  Inc 


260  First  Avenue  North,  St 

Petersburg,  PL  33701 
502  Hamburg  Turnpike,  Ste 

208.  Wayne.  NJ  07470. 
12555  Lake  wood  Blvd.  Ste  F. 

Downey.  CA  90242 
721  Lyons  Road.  Dayton.  OH 

45406. 
695  Bloomfield  Avenue, 

Montelair.  NJ  07042 
3645  Bonita  Beach  Rd  SE, 

Ste  1 .  Bonita  Spnngs.  FL 

34134 
1 10  West  Ocean  Blvd.  Ste 

61 1 ,  Long  Beach,  CA 

90802. 


Tampa,  FL  

Newark,  NJ  

Santa  Ana.  CA  ... 
Cincinnati,  OH  .... 

Newark,  NJ  

Coral  Gables,  FL 

Los  Angeles,  CA 


perform  audits  under  Government 
Auditing  Standards  as  set  forth  by  the 
General  Accounting  Office.  The 
mortgagee  must  also  submit  a  written 
corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA's  report, 
along  with  evidence  that  the  plan  has 
been  implemented.  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  accompanied  by  the  CPA's 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director, 
Office  of  Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW.. 
Room  B133-P3214.  Washington,  DC 
20410  or  by  courier  to  490  L'Enfant 
Plaza,  East",  SW.,  Suite  3214, 
Washington,  DC  20024. 

Action:  The  following  mortgagees 
have  had  their  Agreements  terminated 
bvHUD: 


Termination 
effective  date 


Home  ownership  centers 


12/21/2001     Atlanta 


12/21/2001 


Philadelphia. 


12/17/2001     Santa  Ana. 


12/21/2001 
09/16/2001 
12/17/2001 


Philadelphia. 
Philadelphia. 
Atlanta. 


09/16/2001  ,  Santa  Ana. 


Dated:  .^pril  24.  2002. 
John  C.  Weicher, 

Assistant  Secretary/or  Housing-Ft^deral 
Housing  Commissioner. 
|FR  Doc.  02-10601  Filed  4-29-02;  8:45  am] 
BILLING  CODE  *2^0-2^-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4513-hM)9] 

Credit  Watch  Termination  Initiative 

agency:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

summary:  This  notice  advises  of  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  HUD's  Federal  Housing 
Administration  against  HLTD-approved 
mortgagees  through  its  Credit  Watch 
Termination  Initiative,  This  notice 


includes  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  (Agreements)  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Qualitv  Assurance  Division,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  St. 
SW..  Room  B133-P3214,  Washington, 
DC  20410;  telephone  (202)  708-2830. 
(This  is  not  a  toll  free  number).  Persons 
with  hearing  or  speech  impairments 
mav  access  that  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  HUD  has 
the  authority  to  address  deficiencies  in 
the  performance  of  lenders'  loans  as 
provided  in  the  HUD  mortgagee 
approval  regulations  at  24  CFR  202.3. 
On  May  17,  1999  (64  FR  26769),  HUD 
published  a  notice  on  its  procedures  for 
terminating  origination  approval 
agreements  with  FHA  lenders  and 
placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17,  1999  notice,  HUD  advised 


that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement:  Approval  of  a  mortgagee  by 
HUD/FHA  to  participate  in  FHA 
mortgage  insurance  programs  includes 
an  Agreement  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single  family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
Termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD's  Mortgagee  Review 
Board  under  HUD's  regulations  at  24 
CFR  part  25. 

Cause:  HUD's  regulations  permit  HUD 
to  terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
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preceding  24  months  that  exceeds  200 
percent  of  the  defauh  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 
national  default  and  claim  rate.  For  the 
ninth  review  period.  HUD  is  only 
terminating  the  Agreement  of 
mortgagees  whose  default  and  claim  rate 
exceeds  both  the  national  rate  and  300 
percent  of  the  field  office  rate.  . 

Effect:  Termination  of  the  Agreement 
precludes  that  branch(s)  of  the 
mortgagee  from  originating  FHA-insured 
single  family  mortgages  within  the  area 
of  the  HUD  field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  service  FHA  insured 
mortgages  may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are  (1) 
those  already  underwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
unconditionally  approved  DE  lender 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 


submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  underwriting  to  another 
mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 
area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 
if  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 
requirements  of  24  CFR  202.5.  202.6, 
202.7.  202.8  or  202.10  and  202.12.  if 
there  has  been  no  Origination  Approval 
Agreement  for  at  least  six  months,  and 
if  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  an  independent  review  of 
the  terminated  office's  operations  as 
well  as  its  mortgage  production, 
specifically  including  the  FHA-insured 


mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  fur  the 
mortgagee's  high  defauh  and  claim  rate. 
The  review  must  be  conducted  and 
issued  by  an  independent  Certified 
Public  Accountant  (CPA)  qualified  to 
perform  audits  under  Government 
Auditing  Standards  as  set  forth  bv  the 
General  Accountmg  Office  The 
mortgagee  must  also  submit  a  written 
corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA's  report, 
along  with  evidence  that  the  plan  has 
been  implemented  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  acc:ompanipd  by  the  CPA's 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director. 
Office  of  Lender  Activities  and  Program 
Compliance.  451  Seventh  Street.  S\V.. 
Room  B133-P3214.  Washington,  DC 
20410  or  bv  courier  to  490  L'Enfant 
Plaza.  East'.  S\V..  Suite  3214, 
Washington.  DC  20024. 

Action- The  foilowint;  mortgagees 
have  had  their  Agreements  terminated 
bv  HUD: 


Mortgagee  name 


Mortgagee  branch  address 


HUD  office  junsdic- 
tions 


Termination  effective 
date 


Home  ownership 
centers 


Advantage  Investors  Mort- 
gage Corp 
Amencan  Mortgage  Corp 
Continental  Mortgage  Corp 


Dalma  Corp  

EFG  Financial  Inc 

First  Residential  Mortgage 
Georgetown  Mortgage  inc  . 
Inwin  Mortgage  Corp 


Keystone  Mortgage  and  In- 
vestment Co. 
Mirad  Financial  Group  Inc  . 


8500  Stemmons  Frwy.  Ste  2020.   Dallas 
TX  75247 

Road  No  2  KM   12.3  Bayamon,  PR  00621 

457  Ponce  De  Leon  Ave.  2ND  FL .  San 
Juan,  PR  00917 

5468  Memonal  Drive.  Suites  C&D.  Stone 
Mountain,  GA  30083 

901  Corporate  Center  Dnve  502.  Monterey 
Park,  CA  91 754 

1100    East    Park    Drive.    Ste    200.    Bir- 
mingham, AL  35235 

4360  Georgetown   Square.   Ste.   800,   At- 
lanta. GA  30338 
I  12015    Justice    Ave ,    Baton    Rouge.    LA 
!      70816. 

809  N  5th  Ave  .  Phoenix,  AZ  85003  


Dallas  TX  01/24/2002 


San  Juan.  PR 
San  Juan,  PR 


Omega  Financial  Services  Inc 
On-Line  Mortgage  Express 
Pacific  Network  Funding  Inc 


Pine  State  Mortgage  Corp 
Tri-Mex  Mortgage  Corp  ,.. 
Tri-Mex  Mortgage  Corp  


White  Oak  Mortgage  Group 
LLC. 


20951  Brookhurst  St  #25,  Huntington 
Beach.  CA  92646 

11711  Whittier  Blvd  ,  M  Whittier,  CA  90601 

1501  W  9th  Street.  Upland.  CA  91786 

16025  E  Gale  Ave.  Ste  B-5.  City  of  Indus- 
try, CA  91745. 

6065  Roswell  Rd  NE.  Ste  120,  Atlanta,  GA 
30328. 

3345  Wilshire  Blvd,  Ste  1100.  Los  Angeles, 
CA  90010. 

3345  Wilshire  Blvd.  Ste  1100.  Los  Angeles, 
CA  90010 

7101  Creedmoor  Rd,  Ste  101.  Raleigh,  NC 
27613 


Atlanta.  GA  

Los  Angeles,  CA 
Birmingham,  AL  .. 

Atlanta,  GA  

New  Orleans  LA 

Phoenix  AZ 

Santa  Ana  CA  ... 


Los  Angeles  CA 
Santa  Ana  CA  ,. 
Santa  Ana  CA  .. 


Atlanta,  GA  

Los  Angeles  CA 
Santa  Ana,  CA  .. 
Greensboro  NC 


01/24/2002 
01/24/2002 

11/27/2001 

11/27/2001 

11/27/2001 

01/24/2002 

11/27/2001 

01/24/2002 

01/24/2002 

11/27/2001 
01/24/2002 
01/24/2002 

01/24/2002 

11/27/2001 

11/27/2001 

01/24/2002 


Denver 

Atlanta 
Atlanta 

Atlanta 

Santa  Ana. 

Atlanta 

Atlanta 

Denver 

Santa  Ana. 

Santa  Ana. 

Santa  Ana. 
Sania  Ana 
Santa  Ana 

Atlanta 

Santa  Ana 

Santa  Ana. 

Atlanta 
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Dated:  April  24.  2002. 
John  C.  Weicher, 

Assistant  Secretary- for  Housing^Federal 
Housing  Commissioner. 
[FR  Doc.  02-10602  Filed  4-29-02;  8:45  am) 
BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collections  Submitted  to 
the  Office  of  Management  and  Budget 
for  Approval  Under  the  Paperwork 
Reduction  Act 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  information 

collection;  request  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  specific 
information  collection  requirements, 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  Officer  at  the  address 
provided  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  July  1 , 
2002.  OMB  has  up  to  60  days  to  approve 
or  disapprove  information  collection  but 
may  respond  after  30  days.  Therefore,  to 
ensure  maximum  consideration,  OMB 
should  receive  public  comments  by  the 
above  referenced  date. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent  to 
Rebecca  MuUin,  Service  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  860-ARLSQ. 
1849  C  Street.  NW.  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  703/358-2287,  or 
electronically  to  rTnulhn@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  OMB 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  On  Friday, 
December  21,  2001,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  was  given 
emergency  approval  by  OMB  for 
collection  of  information  in  order  to 


quickly  implement  the  grant  program  to 
be  conducted  under  the  Neotropical 
Migratory  Bird  Conservation  Act  (Pub. 
L.  106-247).  The  assigned  OMB 
information  collection  control  number 
is  1018-0113,  and  temporary  approval 
expires  June  30,  2002.  The  Service  is 
requesting  a  three  year  term  of  approval 
for  this  information  collection  activity. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  bxirden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  Neotropical  Migratory  Bird 
Conservation  Act  of  2000  (NMBCA). 
Approval  Number:  1018-0113, 
Service  Form  Numbeiis):  N/A. 
Description  and  Use:  The  purposes  of 
the  Neotropical  Migratory  Bird 
Conservation  Act  (Act)  are  to:  (1) 
Perpetuate  healthy  populations  of 
neotropical  migratory  birds;  (2)  assist  in 
the  conservation  of  these  birds  by 
supporting  conservation  initiatives  in 
the  United  States,  Latin  America,  and 
the  Caribbean;  and  (3)  provide  financial 
resources  and  foster  international 
cooperation  for  those  initiatives. 

The  Act  authorizes  $5  million  for  this 
program,  and  Congress  appropriated  $3 
million  for  Fiscal  Year  2002.  At  a 
minimum,  75%  of  this  money  will  be 
available  for  projects  outside  the  United 
States.  No  maximum  request  has  been 
established.  The  match  ratio  is  3:1, 
calculated  in  U.S.  dollars.  That  is,  every 
grant  dollar  requested  under  the  Act 
must  be  matched  by  3  partner  dollars. 
U.S. -Federal  funds  may  be  used  to 
support  projects,  but  may  not  be  used  as 
match.  Partner  funds  for  U.S.  projects 
must  be  in  cash,  whereas  funds  for 
projects  in  Latin  America  and  the 
Caribbean  may  be  cash  or  in-kind 
contribution. 

Projects  may  be  located  in  the  United 
States  and  in  all  countries  of  Latin 
America  and  the  Caribbean,  with  the 
exception  of  Cuba.  Projects  in  Canada 
are  not  eligible  for  this  funding.  An 
applicant  may  be  an  individual, 
corporation,  partnership,  trust, 
association,  other  private  entity, 


government  agency  in  the  U.S.  or  a 
foreign  country,  or  an  international 
organization. 

The  Act  describes  activities  which 
may  be  carried  out  under  the  Act, 
including:  protection  and  management 
of  neotropical  migratory  bird 
populations;  maintenance,  management, 
protection,  and  restoration  of 
neotropical  migratory  bird  habitat; 
research  and  monitoring;  law 
enforcement;  and  community  outreach 
and  education. 

The  Act  authorizes  the  Secretary  of 
the  Interior,  who  has  principal 
responsibility  for  implementation,  to 
convene  an  advisory  group  consisting  of 
individuals  representing  public  and 
private  organizations  actively  involved 
in  the  conservation  of  neotropical 
migratory  birds  to  assist  with  and 
provide  advice  on  proposal  funding. 
The  Federal  Advisory  Committee  Act 
provisions  do  not  apply  to  this  advisory 
group. 

Competing  for  grant  funds  involves 
applications  from  partnerships  that 
describe  in  substantial  detail  project 
locations  and  other  characteristics.  The 
grant  program,  i.e.,  competition  for 
funds,  for  this  Act  is  currently  being 
implemented  by  the  Division  of  Bird 
Habitat  Conservation,  U.S.  Fish  and 
Wildlife  Service,  which  is  publishing 
and  distributing  instructional  materials 
that  assist  the  applicants  in  formulating 
project  proposals  for  advisory  group 
consideration.  The  instructional 
booklets  and  other  instrvunents,  e.g.. 
Federal  Register  notices  on  request  for 
proposals,  are  the  basis  for  this 
information  collection  request  for  OMB 
clearance.  Information  collected  under 
this  program  is  used  to  respond  to  such 
needs  as:  Audits,  program  planning  and 
management,  program  evaluation, 
Government  Performance  and  Results 
Act  reporting.  Standard  Form  424 
(Application  for  Federal  Assistance), 
grant  agreements,  budget  reports  and 
justifications,  public  and  private 
requests  for  information,  data  provided 
to  other  programs  for  database  on 
similar  programs.  Congressional 
inquiries  and  reports  required  by 
NMBCA,  etc. 

In  summary,  information  collection 
under  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbursable  grant  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 
resource  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  natiu^  and 
burden  imposed  by  the  collection. 
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Frequency  of  Collection:  Occasional. 
The  Neotropical  Migratory  Bird 
Conservation  Act  grant  program 
currently  has  one  project  proposal 
submissions  window  per  year. 

Description  of  Respondents: 
Households  and/or  individuals: 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms:  Federal 
Government:  and  State,  local  and/or 
Tribal  governments. 

Estimated  Completion  Time:  The 
reporting  burden,  or  time  involved  in 
writing  project  proposals,  is  estimated 
to  be  40  hoiu-s. 

Number  of  Respondents:  It  is 
estimated  that  approximately  200 
proposals  will  be  submitted  each  year 
for  the  Neotropical  Migratory  Bird 
Conservation  Act  grant  program. 

Dated:  .^pril  26,  2002. 
Rebecca  A.  Mullin, 

Information  Collections.  Officer.  Fish  and 
Wildlife  Service. 

(FR  Doc.  02--10691  Filed  4-29-02;  8:45  am] 
BILLING  CODE  431(V-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Publication  of  Award  Announcement 
for  Cooperative  Agreement  With  the 
Student  Conservation  Association, 
Inc.,  for  Recruitment  and  Placement  of 
College-Age  and  Other  Qualified 
Volunteers  to  Headquarters,  Centers, 
and  Field  Stations  of  the  U.S. 
Geological  Survey  (USGS) 

agency:  Department  of  the  Interior, 
Geological  Survey. 
ACTION:  Notice. 

SUMMARY:  The  USGS  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement  to 
provide  recruitment  and  placement  of 
college-age  and  other  qualified 
volunteers  to  accomplish  resource 
management  tasks  in  the  areas  of 
biology,  water,  soil,  air,  waste,  mineral, 
marine,  environmental  education, 
mapping,  and  geology  to  centers  and 
field  stations  of  the  USGS.  The  purpose 
of  this  program  is  to  provide 
opportunities  to  college-age  students 
and  other  qualified  volunteers  to  obtain 
experience  in  support  of  resource 
management  and  research  tasks  for 
limited  periods  on  USGS  projects. 
Assistance  will  be  provided  only  to  the 
Student  Conservation  Association,  Inc. 
No  other  applications  are  solicited. 
Eligibility  is  limited  to  the  Student 
Conservation  Association,  Inc.,  because 
no  other  known  organization  recruits 
and  places  volunteers  with  Federal 


earth  science  agencies  and 
organizations. 

Other  qualified  organizations  that 
provide  recruitment  and  placement  of 
college-age  students  and  other  qualified 
volunteers  are  invited  to  provide  an 
affirmative  response  to  this  notice. 
Response  should  consist  of  an 
organization  chart,  a  brief  history,  and 
description  of  similar  volunteer 
placement  activities,  including  locations 
and  contact  information,  numbers  of 
volunteers  placed,  activities,  and 
projects  undertaken.  Responses  must  be 
in  writing  but  may  be  submitted  via  e- 
mail  within  2  weeks  of  publication  of 
this  notice  to  the  Business  Technical 
Contact  listed  below. 

No  funds  will  be  awarded  under  this 
agreement.  Funding  will  be  awarded 
through  cooperative  project  awards 
based  upon  requests  from  headquarters, 
science  centers  and  field  stations  for  the 
placement  of  qualified  volunteers.  The 
USGS  anticipates  awarding  this  60- 
month  cooperative  agreement  on  or 
about  May  14,  2002. 
ADDRESSES:  1.  For  program  technical 
assistance  contact  Nancy  Milton,  U.S. 
Geological  Survey,  Program  Review 
Coordinator,  Biological  Resources 
Discipline,  MS  301,  12201  Sunrise 
Valley  Drive,  Reston.  Virginia  20192, 
telephone:  703-648-^196,  e-mail: 
nancy_m_77ii7fon@usgs.gov. 

2.  Pot  business  technical  assistance 
contact  Patricia  L.  Masterson,  U.S. 
Geological  Survey,  Office  of  Acquisition 
and  Grants,  National  Assistance 
Programs  Branch,  MS  205G,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192,  telephone:  703-648-7356,  e-mail 
pmasters@usgs.gov. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  program  is  found  at  43  USC  36c. 
and  43  USC  50c.  The  Office  of 
Management  and  Budget  Catalog  of 
Federal  Domestic  Assistance  Number  is 
15.808. 

Dated:  April  1,2002. 
Carol  F.  Aten, 

Chief.  Office  of  Administrative  Policy  and 

Sen-ices. 

IFR  Doc.  02-10568  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  4310-r7-M 


DEPARTRHENT  OF  INTERIOR 

Geological  Survey 

Scientific  Earthquake  Studies  Advisory 
Committee 

AGENCY:  Geological  Survey. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  106- 
503,  the  Scientific  Earthquake  Studies 


Advisor}'  Committee  will  hold  its  first 
meeting.  The  meeting  location  is  245 
Market  Street,  14th  floor.  San  Francisco. 
California.  The  Committee  is  comprised 
of  10  members  from  academia.  industry, 
and  State  government.  The  Committee 
shall  advise  the  Director  of  the  U.S. 
Geological  Survey  (USGS)  on  matters 
relating  to  the  USGS's  participation  in 
the  National  Earthquake  Hazards 
Reduction  Program. 

Topics  to  be  discussed  by  the 
Committee  include  a  review  of  the 
current  status  and  5-year  plan 
accomplishments  of  the  U.S.  Geological 
Sur\ey's  National  Earthquake  Hazards 
Reduction  Program.  This  will  include  a 
critique  of  the  accomplishments  of  the 
Program  over  the  past  5  years  in 
earthquake  hazards  assessments,  in 
research  on  earthquake  processes  and 
effects,  and  in  earthquake  monitoring 
and  notification 

Meeting  of  the  Scientific  Earthquake 
Studies  Advison,-  Committee  are  open  to 
the  public. 

DATES:  May  20,  2002.  commencing  at  9 
a.m.  and  adjournmg  at  12  Noon  on  May 
21. 2002. 
Contact:  Dr.  John  R.  Filson,  U.S. 

Geological  Survey.  12201  Sunrise 

Vallev  Drive,  Reston.  Virginia  20192, 

(703)648-6785. 

Dated:  .April  8,  2002. 
P.  Patrick  Leahy. 

.^ssoclate  Director  for  Geology: 

IFR  Dor.  02-10567  Filed  4-29-02;  8:45  am) 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Texas  Section  8<g)  Natural  Gas 
Royaity-in-KInd  Pilot  Report- 
Evaluation  of  the  19-Month  Period 
(June  1999-Oecember  2000) 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  Availability  of  Natural 

Gas  Royalty-In-Kind  Pilot  Report  for 

Review  and  Comment. 

SUMMARY:  The  Minerals  Management 
Ser\ice  (MMS)  will  post  on  MMS's 
Internet  Home  Page  the  Texas  Creneral 
Land  Office/Minerals  Management 
Sen-ice  81  g]  Gas  Royalty-In-Kind  (RIK) 
Pilot — A  Report.  Comments  will  be 
accepted  electronically  or  in  hard  copy. 
DATES:  MMS  will  consider  all  comments 
we  receive  by  June  14.  2002.  The  Report 
will  be  posted  on  the  MMS's  Internet 
home  page  on  April  20.  2002. 
ADDRESSES:  The  Report  will  be  posted 
on  Minerals  Revenue  Management's 
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home  page  at  http://wwvi:mrm. mms.gov 
under  "What's  New."  The  Report  may 
also  be  obtained  by  contacting  Mr. 
Martin  C.  Grieshaber  at  the  address  in 
the  FURTHER  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  concerning  the 
Report,  contact  Mr.  Martin  C. 
Grieshaber,  Minerals  Management 
Service.  MS  9200,  P.O.  Box  25165. 
Denver,  Co  80225-0165:  telephone 
number  (303)  275-7118;  fax  (303)  275- 
7124;  e-mail 
Martin .  Grieshaber@mms.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
RIK  pilot  undertaken  jointly  by  the  State 
of  Texas  General  Land  Office  and  the 
Department  of  the  Interior's  Minerals 
Management  Service,  gas  was  sold 
beginning  in  June  1999.  The  pilot 
included  thirteen  of  the  forty  leases 
offshore  Texas  subject  to  section  8(g)  of 
the  OCS  Lands  Act.  These  leases  were 
split  into  two  packages  "  the  "Blessing" 
and  the  "MOPS"  "  for  purposes  of  gas 
sales.  The  Report  summarizes  and 
analyzes  the  results  of  the  sales  for  the 
first  19  months  "  June  1999  through 
December  2000. 

MMS  and  the  State  of  Texas  initiated 
the  8(g)  gas  pilot  as  part  of  the 
continuing  effort  to  follow  through  on 
the  recommendations  of  the  Royalty-In- 
Kind  Feasibility  Study  published  by 
MMS  in  1997.  Many  of  the  lessons 
learned  during  the  8(g)  pilot  period  and 
subsequent  sales  have  been  carried  over 
to  the  expansion  of  the  gas  RIK  pilots  to 
the  entire  Gulf  of  Mexico  (GOM).  MMS's 
intent  in  making  the  Report  available  for 
comment  prior  to  finalization  is  to 
continue  an  iterative  improvement 
process  by  receiving  comments  from 
individuals  and  groups  with  expertise 
in  the  GOM  gas  market. 

The  internet  posting  and  availability 
of  the  Report  in  hard  copy  are  being 
announced  by  a  press  release  as  well  as 
in  this  Federal  Register  notice. 

Dated;  March  29,  2002. 
Walter  0.  Cruickshank, 
.^ssociate  Director  for  Policy  and 
Management  Improvement. 
(FR  Doc.  02-10544  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  4310-Mfl-P 

DEPARTME^n-  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Kennewick  and  Columbia  Irrigation 
Districts  Pump  Exchange  Feasibility 
Study,  Washington 

agency:  Bureau  of  Reclamation. 
Interior. 


ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  and  to 
conduct  public  scoping  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  the 
Kennewick  and  Columbia  Irrigation 
Districts  Pump  Exchange  Feasibility 
Study,  Washington.  The  purpose  of  this 
project  is  to  evaluate  opportunities  to 
increase  and  improve  streamflows  in  the 
lower  Yakima  River  between  the  Prosser 
Diversion  Dam  and  the  mouth  of  the 
Yakima  River  during  the  irrigation 
season  by  investigating  a  water 
exchange  project  in  the  lower  portion  of 
the  Yakima  River  or  the  electrification 
of  the  Chandler  hydraulic  pumps. 
Alteration  of  current  conditions  in  this 
reach  could  improve  spawning  and 
rearing  habitat  and  migration  conditions 
for  anadromous  fish.  Alternatives  being 
considered  are  partial  or  full  Yakima- 
Columbia  River  water  exchange,  or 
electrification  of  the  Chandler  Pumping 
Plant.  Reclamation  is  requesting  early 
public  comment  and  agency  input  to 
help  identify  significant  issues  or  other 
alternatives  to  be  addressed  in  the  EIS. 
DATES:  Scoping  meetings  will  be  held  on 
the  following  dates  and  times: 

•  Kennewick,  WA:  May  1,  2002, 
Open  Houses  12  pm  to  1  pm  and  6  pm 
to  7  pm:  Meetings  1  to  3  pm  and  7  pm 
to  9  pm. 

Written  comments  will  be  accepted 
through  June  3,  2002.  for  inclusion  in 
the  scoping  summary  document. 

The  meeting  facilities  are  physically 
accessible  to  people  with  disabilities. 
Please  direct  requests  for  sign  language 
interpretation  for  the  hearing  impaired, 
or  other  auxiliarv  aids,  to  David 
Kaumheimer  by  April  17,  2002,  at  the 
telephone,  fax  or  TTY  relay  numbers 
listed  under  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
ADDRESSES:  Comments  and  requests  to 
be  added  to  the  mailing  list  may  be 
submitted  to  Bureau  of  Reclamation, 
Upper  Columbia  Area  Office,  Attention: 
David  Kaumheimer,  Environmental 
Programs  Manager,  1917  Marsh  Road, 
Yakima,  Washington  98907-1749. 

The  scoping  meetings  will  be  held  at 
the  following  location: 

•  West  Coast  Hotel  Kennewick,  North 
1101  Columbia  Center  Blvd.  Kennewick. 
WA,  99336. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kaumheimer,  Environmental 
Programs  Manager.  (509)  575-5848. 
extension  232,  or  fax:  (509)  454-5611, 
TTY  users  may  call  (509)  575-5848  by 


dialing  711  to  obtain  a  toll  free  TTY 

relay. 

SUPPLEMENTARY  INFORMATION: 

Public  Disclosure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Background 

Reclamation  has  undertaken  this 
study  as  one  potential  means  to 
augment  instream  flow  in  the  lower 
Yakima  River  and  benefit  anadromous 
fish  under  the  authority  of  Title  XII. 
Phase  2  of  the  Yakima  River  Basin 
Water  Enhancement  Project,  in  Public 
Law  103-434  (Title  XII).  which  was 
passed  by  the  Congress  on  October  31, 
1994.  Public  Law  106-372.  which 
amended  Title  XII,  authorized  an 
engineering  feasibility  report  of  the 
Chandler  Pump  Exchange,  as  well  as 
electrifying  the  pumps  at  the  Chandler 
Pumping  Plant  at  Prosser  Diversion 
Dam,  Washington.  Alternatives  being 
considered  include  either  a  partial  or 
full  Yakima-Columbia  River  water 
exchange,  or  the  electrification  of  the 
Chandler  Pumping  Plant. 

Water  exchange  would  entail 
pumping  water  from  the  Columbia  River 
near  the  mouth  of  the  Yakima  River  into 
the  Kemiewick  Irrigation  District  (KID) 
and  Columbia  Irrigation  District  (CID) 
canals  and  reducing  the  amount  of 
water  diverted  from  the  Yakima  River  at 
the  ciurent  points  of  diversion.  One  of 
the  alternatives  being  considered  is  a 
partial  exchange  of  KID's  full  Yakima 
River  diversion.  It  would  involve 
diverting  about  %  of  KID's  total  333  cfs 
diversion  from  the  Columbia  River  and 
continuing  to  divert  the  remainder  at 
Prosser  Dam  on  the  Yakima  River. 
Another  alternative  is  a  full  exchange 
which  would  totally  eliminate  the 
diversion  of  water  from  the  Yakima 
River  to  the  KID  canal.  Both  alternatives 
would  involve  pumping  approximately 
116  cfs  of  CID's  total  existing  Yakima 


Federal  Register /Vol.  67,  No.  83 /Tuesday.  April  30.  2002 /Notices 


21271 


River  diversion  from  the  Columbia 
River. 

The  alternative  of  electrification  of  the 
Chandler  Pumping  Plant  would  involve 
replacing  the  existing  hydraulic  pumps 
in  the  pumping  plant  with  electric 
pumps  to  pump  Yakima  River  water 
into  KID'S  main  canal  at  the  current 
point  of  diversion.  The  Chandler 
Pumping  Plant  is  located  at  the  end  of 
the  Chandler  Canal  into  which  water  is 
diverted  at  Prosser  Dam.  Replacing  the 
hydraulic  pumps  with  electric  pumps 
would  eliminate  the  need  to  divert 
water  at  Prosser  Dam  to  drive  the 
hydraulic  pumps  leaving  up  to  450  cfs 
in  the  11  mile  reach  of  the  Yakima  River 
from  Prosser  Dam  to  the  Chandler 
Pumping  Plant.  No  exchange  with  CID 
would  take  place  under  this  alternative. 

Public  Involvement 

Reclamation  plans  to  conduct  public 
scoping  meetings  to  solicit  input  on  the 
alternatives  developed  to  address  stream 
flows  in  the  lower  Yakima  River 
between  Prosser  Dam  and  the  mouth  of 
the  river,  and  impacts  associated  with 
those  alternatives.  Reclamation  will 
summarize  comments  received  during 
the  scoping  meetings  and  written 
comments  received  during  the  scoping 
period,  identified  under  DATES,  into  a 
scoping  summary  document  which  will 
be  made  available  to  the  public. 

Dated:  March  21.  2002. 
Kenneth  R.  Pedde. 

Acting  Regional  Director,  Pacific  Northwest 
Region. 

[FR  Doc.  02-10524  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  4310-MN-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  March 
29,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Financial  Services 
Technology  Consortium.  Inc. 
("Consortium")  has  filed  written 
notifications  simultaoeously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  BB&T  Corporation, 
Charlotte.  NC;  Invidos  Corporation, 


Oakland,  CA;  Softpro  North  America. 
Inc.,  Newark.  DE;  and  Adhesion 
Technologies,  Fremont.  CA  have  been 
added  as  parties  to  this  venture.  Also. 
NYCE.  Woodcliff  Lake,  NI:  and  Inetco, 
Burnaby,  British  Columbia.  CANADA 
have  been  dropped  as  parties  to  this 
ventiue. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortium.  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21,  1993.  Financial 
Ser\'ices  Technology  Consortium.  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14,  1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  December  31.  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  25,  2002  (67  FR  8560). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-10523  Filed  4-29-02;  8:45  am] 
BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — IMS  Global  Learning 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  March 
23,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et.  seq.  ("the  Act"),  IMS  Global  Learning 
Consortium.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recoven,'  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  University  of  California 
Berkeley,  Berkeley,  CA;  University  of 
Cambridge,  Cambridge,  Cambridgeshire. 
United  Kingdom:  and  Learning  and 
Teaching  Scotland.  Glasgow.  Scotland. 
United  Kingdom  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 


Membership  in  this  group  research 
project  remains  open,  and  IMS  Global 
Learning  Consortium.  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  7.  2000.  IMS  Global 
Learning  Consortium.  Inc.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published^  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  13,  2000  (65  FR 
55283). 

The  last  notification  was  filed  with 
the  Department  on  January  30.  2002  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  8.  2002  (67  FR  10760). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Dor  02-10522  Filed  4-29-02;  8:45  am) 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review;  Baggage  and 
Personal  Effects  of  Detained  Aliens: 
Form  1^3. 

The  Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previouslv  published  in  the  Federal 
Register  on  March  1.  2002  at  67  FR 
9471.  allowing  for  a  60-day  public 
comment  period  One  comment  was 
received  by  the  Immigration  and 
Naturalization  Ser\'ice  affirming  the  use 
of  this  current  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  30, 
2002  This  process  is  conducted  in 
accordance  with  5  CFR  1320  10 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulator) 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington.  DC  20503 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  202- 
395-6974.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Justice- Management  Division. 
Information  Management  and  Security 
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Staff.  Attention:  Department  Clearance 
Officer.  Patrick  Henrv  Building.  601  D 
Street,  NW.  Suite  1600.  Washington.  DC 
20530.  Comments  may  also  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points:  _ 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Baggage  and  Personal  Effects  of 
Detained  Aliens. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-43.  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  form  is  used  by  the 
arresting  officer  to  ensure  that  the  alien 
is  afforded  a  reasonable  opportunity  to 
collect  his  or  her  property.  The  INS  also 
uses  this  for  to  protect  the  government 
from  possible  fraudulent  claims. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  600.000  responses  at  one 
minute  (.17)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  10.200  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 


additional  information,  please  contact 
Mr.  Richard  A.  Sloan.  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4034,  425  I  Street,  NW., 
Washington.  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Patrick  Henry  Building,  601  D 
Street.  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  April  25.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Justice.  Immigration  and  Naturalization 
Sen-ice. 

|FR  Doc.  02-1060.3  Filed  4-29-02;  8:45  am] 
BILLING  CODE  4410-1 0-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review;  Visa  Waiver 
Nonimmigrant  Arrival/Departure 
Document;  Form  I-94W. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  1.  2002 
at  67  FR  9469,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  30, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10.  Written 
comments  and/or  suggestions  regarding 
the  items  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Officer,  Room  10235,  Washington,  DC 
20530.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 


collection  of  information  should  address 
one  or  more  of  the  following  fovu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Visa 
Waiver  Nonimmigrant  Arrival/ 
Departure  Document. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  I-94W.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
nonimmigrant  aliens  applying  for 
admission  to  the  United  States  under 
the  Visa  Waiver  Pilot  Program  (section 
217  of  the  Immigration  and  Nationality 
Act). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,000,000  responses  at  6 
minutes  (.105)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  420,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  nee<J  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  1  Street,  NW., 
Washington,  DC  20536.  Additionally, 
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comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street.  NW..  Suite  1600,  Washington. 
DC  20530. 

Dated:  April  25.  2002. 
Richard  A.  Sloan. 

Departmfnt  Clfciranrp  Officer.  Department  of 

Justice,  Immigratinn  and  Satumlization 

Service. 

[FR  Doc.  02-10B04  Filed  4-29-02:  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Waiver  of 
Rights.  Privileges.  Exemptions  and 
Immunities;  Form  1-508. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
infornation  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  1.  2002 
at  67  FR  9469.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until:  May  30. 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  part  1320.10 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Room  10235.  Washington. 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 


should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Waiver  of  Rights.  Privileges. 
Exemptions,  and  Immunities. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-508.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by  the 
Service  to  determine  eligibility  of  an 
applicant  to  retain  the  status  of  alien 
lawfully  admitted  to  the  United  States 
foi  permanent  residence. 

(5)  .4n  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1.800  responses  at  5  (.083) 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours!  associated  with  the 
collection:  150  armual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Ser\'ice.  U.S.  Department 
of  Justice.  Room  4034.  425  1  Street.  N\V.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice. 


especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Office,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building.  601  D 
Street.  NW.,  Suite  1600.  Washington. 
DC  20530. 

Dated:  April  25.  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  Department  of 

lustice.  Immigration  and  Naturalization 

Senice. 

(FR  Doc.  02-10605  Filed  4-29-02;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

action:  30-Day  .Notice  of  Information 
Collection  under  Review:  Guam  Visa 
Waiver  Agreement;  Form  1-760. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  1 .  2002 
at  67  FR  9468.  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  30. 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
.Affairs.  Attention:  Department  of  Justice 
Desk  Officer  775— 17th  Street.  NW.. 
Room  10235.  Washington.  DC  20530 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  Guam 
Visa  Waiver  Agreement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-760,  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Public  Law  99-396  provides  for 
certain  aliens  to  be  exempt  from  the 
noninmiigrant  visa  requirement  if 
seeking  entry  into  and  stay  on  Guam  as 
a  visitor  under  certain  conditions.  This 
form  is  the  agreement  between  carrier  of 
the  alien  and  the  United  States. 
Application  by  aliens  is  made  on 
another  form,  the  1-736. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5  responses  at  15  minutes  (.25 
hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-4391. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiiralization  Service,  U.S.  Department 
of  Justice,  Room  4034.  425  I  Street.  N\V.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice. 


especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building,  601  D 
Street.  NW.,  Ste.  1600,  Washington,  DC 
20530. 

Dated:  April  25.  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  Department  of 
Justice.  Immigration  and  Naturalization 
Service. 
(FR  Doc.  02-10606  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  4410-1 0-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review:  Notice  of 
Appeal  of  Decision  under  Section  210  or 
245A  of  the  Immigration  and 
Nationality  Act;  Form  1-694. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  1.  2002 
at  67  FR  9472.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  30, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Room  10235,  Washington, 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 


information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Appeal  of  Decision  under 
Section  210  or  245A  of  the  Immigration 
and  Nationality  Act. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-694,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
will  be  used  by  the  INS  in  considering 
appeals  of  denials  of  temporary  and 
permanent  residence  status  by 
legalization  applicants  and  special 
agricultural  workers,  under  sections  210 
and  245A  of  the  Immigration  and 
Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,192  responses  at  30  minutes 
(.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  596  annual  burden  hours. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiu-alization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
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Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building.  601  D 
Street,  NW.,  Suite  1600,  Washington. 
DC  20530. 

Dated:  April  25,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-10607  Filed  4-29-02;  8:45  ami 

BILLING  CODE  4410-1&-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  Under  Review:  Petition  to 
Classify  Orphan  as  an  Immediate 
Relative  and  Application  for  Advance 
Processing  of  Orphan  Petition:  Form 
1600 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  1 ,  2002  at  67  FR 
9472,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
until;  May  30,  2002.  This  process  is 
conducted  in  accordance  with  5  CFR 
part  1320.10 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Comments  may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 


Officer,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600,  Washington 
DC  20530.  Comments  may  also  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Petition  to  Classify-  Orphan  as  an 
Immediate  Relative  and  Application  for 
Advance  Processing  of  Orphan  Petition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-600  and  I-600A. 
Adjudications  Division.  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primar\':  Individuals  or 
Households.  This  form  is  used  by  the 
INS  to  determine  immigrant  eligibility 
and  advance  processing  of  orphans. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  34.000  responses  at  30  minutes 
(.5)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  17,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrimient  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 


Naturalization  Service.  U.S.  Department 
of  [ustice.  Room  4304.  425  I  Street.  NW., 
Washington,  DC  20536, 

if  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  justice  Management 
Division,  Patrick  Heru-v  Building.  601  D 
Street.  NW..  Suite  1600,  Washington. 
DC  20530. 

Dated:  .^pril  23.2002. 
Richard  'A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Justice.  Immigration  and  Naturalization 
Ser\ice 
IFR  Dae    02-10608  Filed  4-29-02:  8'45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review;  Application 
for  Waiver  of  the  Foreign  Residence 
Requirement  of  Section  212(e)  of  the 
Immigration  and  Nationality  Act;  Form 
1-612. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  1.  2002 
at  67  FR  9740.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  cciilection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  30, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10.  Written 
comments  and/or  suggestions  regarding 
the  items  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulator)-  Affairs. 
Attention:  Department  of  Justice  Desk 
Officer,  Room  10235,  Washington.  DC 
20530.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Waiver  of  the  Foreign 
Residence  Requirement  of  section  212(e) 
of  the  Immigration  and  Nationality  Act. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  1-612.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Section  212(e)  of  the 
Immigration  and  Nationality  Act 
provides  for  a  waiver  of  the  foreign 
residence  requirement  in  certain 
instances.  This  information  will  be  used 
by  the  INS  to  determine  eligibility  for  a 
waiver. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,300  respondents  at  20 
minutes  (.333  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  432  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW,, 
Washington,  DC  20536.  Additionally. 
comments  and/or  suggestions  regarding 


the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600. 
Washington.  DC  20530. 

Dated:  April  25.  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-10609  Filed  4-29-02:  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  emergency  notice  of 
information  collection  under  review: 
new  public  safety  officer  medal  of  valor 
application. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  May  8,  2002.  The  proposed 
information  collection  is  published  to 
obtain  comments  fi'om  the  public  and 
affected  agencies.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  view  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Tracey  Henke,  Office  of  the  Assistant 
Attorney  General,  Office  of  Justice 
Programs,  Department  of  Justice,  810 
7th  Street,  NW.,  Washington,  DC  20531, 
or  call  (202)  307-5933. 


Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  the  title  of  the  form/collection: 
Public  Safety  Officer  Medal  of  Valor 
Application. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  components  of  the 
department  sponsoring  the  collection: 
Form  Number:  OJP  Form  Number  1121. 
National  Medal  of  Valor  Office,  Office  of 
Justice  Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Other:  Federal 
Government.  The  information  collected 
on  this  application  will  provide  the 
nomination  of  public  safety  officers  who 
demonstrate  courage  and  bravery  above 
and  beyond  the  call  of  duty  without 
regard  for  their  personal  safety.  A  Medal 
of  Valor  Board  will  be  appointed  by  the 
Congress  and  the  President.  The  Board 
shall  select  candidates  as  recipients  of 
the  Medal  of  Valor  from  among  those 
applications  received  by  the  National 
Medal  of  Valor  Office.  Annually,  the 
Board  shall  present,  to  the  Attorney 
General,  the  name  or  names  of  those 
recommended  as  medal  of  valor 
recipients. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  500 
respondents  will  complete  the 
application  in  approximately  60 
minutes. 


Federal  Register /Vol.  67.  No.  83 /Tuesday.  April  30,  2002 /Notices 


21277 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  500  minutes. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Department 
Deputy  Clearance  Officer,  Information 
Management  emd  Security  Staff.  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW. 
Patrick  Henr>'  Building,  Suite  1600, 
NW.,  Washington.  DC  20530. 

Dated:  April  25.  2002. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer, 
Department  of  justice. 

(FR  Doc.  02-10612  Filed  4-29-02:  8:45  am] 
BILUNG  CODE  4410-1 B-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  proposed  collection 
and  comment  request. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95J  (44  U.S.C.  3506(c)(2)(A)). 
PRA95  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

The  Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed 
revised  collection  of  information  for  the 


annual  grant  plan  and  the  annual 
performance  report  for  Program  Year 
(PY)  2002  Workforce  Information  Core 
Products  and  Services  grants.  The 
revision  would  result  in  an  increased 
burden  to  States  in  the  time  required  to 
develop  and  administer  the  grants. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice.  The 
proposed  planning  guidance  for  PY' 
2002  Workforce  Information  Core 
Products  and  Ser\'ices  grants  can  also  be 
accessed  at:  http:// 
www.  usworkforce.org. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  1.  2002. 

ADDRESSES:  Ms.  Gav  Gilbert.  Chief. 
Division  of  USES/ALMIS.  Office  of 
Workforce  Security,  Employment  and 
Training  Administration,  200 
Constitution  Ave.,  NW..  Rm.  S-4231. 
Washington,  DC  20210,  202-693-3428 
(this  is  not  a  toll-free  number)  or 
ggilbert@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  15  of  the  Wagner-Peyser  Act 
as  amended  by  section  309  of  the 
Workforce  Investment  Act  of  1998 
(Public  Law  105-220),  requires  state 
agencies  to  consult  with  customers 
about  the  relevance  of  the  information 
disseminated  through  the  statewide 
employment  statistics  system,  in  order 
to  continuously  improve  the  system.  To 
carry  out  this  requirement  and  to 
increase  accountability  for  the 
expenditure  of  grant  funds  for  workforce 
information,  ETA  is  proposing  that 
beginning  in  PY  2002.  a  condition  for 
receiving  grant  funds  would  be  a 
requirement  that  States  conduct  an 
assessment  of  customer  satisfaction  with 
State  produced  workforce  information 
products  and  ser\'ices  and  include  a 
summary  of  the  results  of  the 
assessment  and  a  description  of  any 
actions  to  be  taken  to  improve  the 
system,  in  the  currently  required  annual 
performance  report. 


States  would  also  be  required  to 
provide  additional  narrative  in  the 
annual  grant  plan,  describing  the 
statewide  employment  statistics  system 
and  how  the  system  supports  the  State's 
WIA/Wagner-Peyser  Fi\e  Year  Strategic 
Plan,  and  a  description  of  the  State's 
planned  strategy  for  assessing  customer 
satisfaction  with  State  produced 
workforce  information. 

ETA  published  its  intent  to  require 
that  future  State  annual  performance 
reports  for  these  grants  include  the 
results  of  an  assessment  of  customer 
satisfaction  with  the  State's  employment 
statistics  system,  in  Training  and 
Employment  Guidance  Letter  No.  22- 
00.  dated  Mav  23,  2001.  (OMB  Control 
Number  1205-0417). 

n.  Review  and  Focus 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  eg.,  permitting 
electronic  submissions  of  responses. 

III.  Current  Action 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  PY  2002  Workforce  Information 
Core  Products  and  Services  grants. 

OMB  Sumber:  1 205-04 17. 

Affected  Public:  States. 

Estimated  Respondent  Burden  Hours: 


Respond- 
ents 


Responses 


Total 


Hours 


Burden 


Annual  Plan 

Customer  Satisfaction 
Annual  Report 

Total  


54 
54 
54 

1 
1 
1 

54 
54 
54 

65 
642 

57 

3.510 

34,668 

3,078 

54 

3 

162 

764 

41.256 
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Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  April  25.  2002. 
Grace  Kilbane. 

Administrator.  Office  of  Workforce  Security, 
Labor. 

|FR  Doc.  02-10640  Filed  4-29-02;  8:45  am] 
BILUNG  COD€  4510-30-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Quarterly  Mine  Employment  and  Coal 
Production  Report 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
July  1.2002. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Director,  Office  of 
Administration  and  Management,  4015 
Wilson  Boulevard.  Room  615.  4015. 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  Meyer-David@msha.gov,  along 
with  an  original  printed  copy. 

Mr.  Mever  can  be  reached  at  (703) 
235-1 383" (voice),  or  (703)  235-1563 
(facsimile). 

FOR  FURTHER  INFORMATION  CONTACT; 

Charlene  N.  Barnard.  Regulator>' 
Specialist,  Records  Management 
Division,  U.S.  Department  of  Labor. 


Mine  Safety  and  Health  Administration, 
Room  725,  4015  Wilson  Boulevard. 
Arlington.  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  bamard- 
charlene@msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  reporting  and  recordkeeping 
provisions  in  30  CFR  50.30(a). 
Preparation  and  submission  of  MSHA 
Form  7000-2-Quarterly  Employment 
and  Coal  Production  Report  is  an 
essential  element  in  MSHA's 
Congressional  mandate  to  reduce  work- 
related  injuries  and  illnesses  among  the 
nation's  miners. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Quarterly  Mine 
Emplovment  and  Coal  Production 
Report.  MSHA  is  particularly  interested 
in  comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copv  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  bv  accessing  the  MSHA  Home 
Page  (http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information  "  then  "Paperwork 
Reduction  Act  Submissions  (http:// 
wHiv. msha.gov/regspwork.htm)".  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

III.  Current  Actions 

MSHA  is  seeking  approval  of  the 
existing  information  collection 
requirements  as  required  by  the 


Paperwork  Reduction  Act  of  1995,  as 
amended. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Quarterly  Employment  and  Coal 
Production. 

OMB  Number:  1219-0006  (MSHA 
Form  7000-2). 

Affected  Public:  Business  or  other. 

Frequency:  Quarterly. 

Recordkeeping:  5  years. 

Cite/Reference/Form/etc:  30  CFR 
50.30. 

Total  Respondents:  27,618. 

Total  Responses:  83,819. 

Average  Time  per  Response:  .58 
minutes. 

Estimated  Total  Burden  Hours: 
48,877. 

*  Discrepancies  due  to  rounding. 

Total  Annualized  Capital/Startup 
Costs:  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  April  24,  2002. 
David  L.  Meyer, 

Director.  Office  of  Administration  and 

Management. 

[FR  Doc.  02-10638  Filed  4-29-02:  8:45  am] 

BILUNG  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Mine  Accident,  Injury,  and  Illness 
Report  (30  CFR  50.10;  50.11 ;  and 
50.20(a)) 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclerance  consultations 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [144  U.S,C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 
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DATES:  Submit  comments  on  or  before 
Julyl.  2002. 

ADDRESSES:  Send  comments  to  David  L. 
Merer.  Director.  Office  of 
Administration  and  Management.  4015 
Wilson  Boulevard,  Room  615.  4015. 
Arlington.  VA  222031984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  e- 
mail  to  Meyer-David@insha.gov,  along 
with  an  original  printed  copy.  Mr. 
Mever  can  be  reached  at  (703)  235-1383 
(voice),  or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  N.  Barnard,  Regulator}' 
Specialist,  Records  Management 
Division.  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  725,  4015  Wilson  Boulevard. 
Arlington,  VA  2203-1984.  Ms.  Barnard 
can  be  reached  at  barnard- 
charlene@msha.gov  (Internet  e-mail), 
(703)  235-1470  (voice)  or  (703)  235- 
1563  (fascimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  reporting  and  recordkeeping 
provisions  in  30  CFR  Subpart  C — 
Reporting  of  Accidents.  Injuries,  and 
Illnesses  are  essential  elements  in 
MSHA's  mandate  to  reduce  work- 
related  injuries  and  illnesses  among  the 
nation's  miners.  30  CFR  50.10  requires 
that  mine  operators  and  contractors 


immediately  notify  MSHA  of  an 
accident;  30  CFR  50.11  requires  that 
each  accident  and  injur*'  be  investigated 
and  a  report  prepared;  30  CFR  50, 29(a) 
requires  mine  operators  and  contractor.'; 
to  report  each  incident  on  MSHA  Form 
7000-1  within  10  days  of  accident  of 
injury. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Mine  Accident.  Injur>-. 
and  Illness  Report  (MSHA  Form  7000- 
1).  MSHA  is  particularly  interested  in 
comments  which; 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


Cite/reference 


Total 
respondents 


Frequency 


50.10  

50.11 

50.20  

Data  mailers 

Total  

*  Discrepancies  due  to  rounding. 


use  of  appropriate  automated. 

electronic,  mechanical,  or  othor 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copv  of  the  proposed  accessing  the 
MSHA  Home  Page  [http:'^ 
www. msha.gov]  and  selecting  'Statutory 
and  Regulatory  Information"  then 
"Papenvork  Reduction  Act  Submissions 
lhttp://w\^^^■.msha.gov/^esspwo^k.htm]". 
or  bv  contracting  the  emploype  listed 
above  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice  for  a  hard 
copy 

III.  Current  Actions 

The  information  gathered  from  this 
collection  is  used  to  establish  files  of 
injurv  and  emplovment  date  in  order  to 
measure  the  levels  of  iiiiury  experience 
and  identify'  those  areas  most  in  need  of 
improvement. 

Tvpe  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Accident.  Injur>'.  and 
Illness  Report  (MSHA  Form  7000-1). 

OMB  Sumher:  1 2 1 9-0007 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Record  keeping:  5  years. 


Total 
responses 


Average  time 
per  response 

(hours) 


Burden 
hours' 


27.618  On  occasion 

27.618  On  occasion 

27.618  On  occasion 

27,618  On  occasion 

27.618  


1  872 
34  238 
29.309 
27,866 


050 

9 

.44 

.25 


65.419 


937 

294  228 

12.852 

6.967 


314.984 


Total  Annualized  Capital/ Startup 
Costs:  $0. 

Total  Operating  and  Maintenance 
Cosfs:  SI  5. 926. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  .^prii  24.  2002. 
David  L.  Meyer, 

Director.  Office  of  Administration  and 
Management. 

[PR  Doc.  02-10639  Filed  4-29-02:  8:45  am] 
BILUNG  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-011 0(2002)] 

Consultation  Agreements  (29  CFR  Part 
1908);  Revision  of  the  Office  of 
Management  and  Budget's  (OMB) 
Approval  of  Information-Collection 
(Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Request  for  comments. 

SUMMARY:  OSHA  solicits  comments 
concerning  its  proposal  to  revise  the 
total  burden  hour  estimates  for.  and  to 
extend  OMB  approval  of.  information- 
collection  requirements  specified  by  the 


Consultation  Agreements  and 
Procedures  at  29  CFR  Part  1908  The 
Consultation  Agreements  establish  the 
requirements  for  cooperative  agreements 
with  the  states,  under  which  the  states  ' 
receive  funds  from  OSHA  to  provide 
free  Occupational  Safety  and  Health 
consultation  senices  to  employers.  The 
rule  also  establishes  procedures 
governing  the  provision  of  services,  and 
the  obligations  of  employers  receiving 
the  consultation  service. 

DATES:  Submit  written  comments  on  or 
before  July  1.  2002. 


'  As  used  in  this  notice.  Slates  include  the  District 
of  Columbia  and  the  territories  receiving  federal 
funds  for  deliverv  ser\'ices  under  section  21(d)  of 
the  Occupational  Safety  and  Health  (Compliance 
Assistance  Authorization)  Act  of  1998. 


21280 


Federal  Register /Vol.  67,  No.  83 /Tuesday.  April  30,  2002 /Notices 


ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0110(2002).  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210:  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Yebesi,  Directorate  of  Federal- 
State  Operations.  OSHA,  U.S. 
Department  of  Labor,  Room  N-3700. 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210;  telephone  (202) 
693-2213.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  information 
collection  specified  in  the  Consultation 
Agreements  is  available  for  inspection 
and  copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Francis  Yebesi  at 
(202)  693-2213.  For  electronic  copies  of 
the  ICR  contact  OSHA  on  the  internet  at 
http://www.osha.gov/comp-links.html. 
and  select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.  the  states  and 
employers)  burden,  conducts  pre- 
clearance  consultation  program  to 
provide  the  public  with  an  opportunity 
to  comment  on  proposed  and 
continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  The 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  authorizes  information 
collection  by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  accidents.  (29  U.S.C.  657.) 
The  Occupational  Safety  and  Health 
Compliance  Assistance  Authorization 
Act  (CAAA)  of  1998  requires  the 
Secretary  of  Labor  to  establish  and 
support  cooperative  agreements  with 
the  States  under  which  the  states  will 
provide  occupational  safety  and  health 
consultation  services  to  employers.  The 
CAAA  requires  that  onsite  consultations 
conducted  pursuant  to  such  agreements 
include  a  provision  for  participation  by 
employees.  It  also  requires  the  states  to 
ensure  that;  hazards  are  corrected  in  a 
timely  manner,  that  uncorrected 


imminent  danger  situations  and  serious 
hazards  are  reported  to  appropriate 
enforcement  authorities,  and  that 
employers  meeting  certain  requirements 
are  granted  inspection  exemption,  that 
the  consultation  service  is  only 
delivered  at  the  request  of  the  employer 
and  that  priority  in  scheduling  is  given 
to  small  businesses  in  higher  hazard 
industries. 

The  information-collection 
requirements  in  the  Consultation 
Agreements  Rule  of  1908  provides 
OSHA  with  the  tools  to  monitor 
compliance  with  the  requirements  of  the 
Act  and  the  CAAA  and  for  measuring 
and  evaluating  the  success  of  the 
program.  It  is  also  the  basis  for  reporting 
to  Congress  in  compliance  with 
Government  Performance  Results  Acts 
requirements. 

H.  Special  Issues  for  Comment 

OSHA  has  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  information-collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  OHSA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
the  states  and  employers  who  provide 
information,  for  example,  by  using 
automated,  or  other  technological 
information-collection  and 
-transmission  techniques. 

m.  Proposed  Actions 

OSHA  is  requesting  to  increase  the 
existing  burden-hour  estimate  for,  and 
to  extend  OMB  approval  of,  the 
collection-of-information  requirements 
specified  by  the  Rule.  In  this  regard,  the 
Agency  is  requesting  an  increase  in  the 
current  burden  hour  estimate  from 
11,905  hours  to  17,535  hours,  a  total 
increase  of  5,630  hours.  Based  on  a 
recent  irmovation  that  allows  the 
capturing  of  attributes  of  excellence  in 
safety  and  health  management  systems, 
state  consultants  are  now  required  to 
enter  information  on  a  web-based  safety 
and  health  program  assessment 
worksheet.  The  completion  of  this 
worksheet  accounts  for  the  increase  in 
burden  hours.  OSHA  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summary  in  its  request  to  OMB  to 
extend  its  approval  of  these 
information-collection  requirements. 


Type  o/flev/ew;  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Consuhation  Agreements. 

OMB  Number:  1218-0110. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State  governments. 

Number  of  Respondents:  27.000. 

Frequency:  On  occasion. 

Average  Time  Per  Response:  Varies 
from  approximately  5  minutes  for  a 
consultant  to  compose  a  "List  of 
Hazards"  to  32  hours  (annually)  for  the 
State  to  compile  and  compose 
information  for  the  cooperative 
agreement. 

Estimated  Total  Burden  Hours:  17.535 
hours. 

Estimated  Cost  (Operation  and 
Maintenance):  $0. 

rV.  Authority  and  Signature 

John  L,  Henshaw.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's  Order  No.  3-200  (65  FR  50017). 

Dated:  Signed  at  Washington.  DC  on  April 
25,  2002. 

|ohn  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-10641  Filed  4-29-02:  8:45  am) 
BILUNG  CODE  4S10-26-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Quality  Guidelines; 
Request  for  Comment 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of  draft 
guidelines;  request  for  comment. 

SUMMARY:  NARA  is  seeking  public 
comment  on  the  draft  Information 
Quality  Guidelines.  The  Guidelines 
contain  NARA's  standards  of  quality, 
utility,  objectivity,  and  integrity  for 
information  that  is  disseminated  to  the 
public,  and  the  administrative 
procedures  for  preparing,  reviewing, 
and  correcting  information  products. 
The  Guidelines  also  describe  the 
mechanisms  for  the  public  to  request 
correction  of  information,  and  to  request 
reconsideration  of  a  NARA  decision  to 
deny  a  request  for  correction.  NARA 
will  consider  public  comments  in 
developing  the  final  Information  Quality 
Guidelines. 

The  report  is  available  electronically 
at  http://www.nara.gov/nara/ 
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pubcom.html.  For  a  paper  copy  of  the 
report,  contact  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT. 

DATES:  Comments  must  be  received  by 
May  31,  2002. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comments  Desk  (NPOL), 
Room  4100,  Policy  and 
Communications  Staff.  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  They  may  be  faxed  to  301- 
837-0312.  You  may  also  send  your 
comments  to  comments'OiN ARA.GOV . 
Please  include  "Attn:  Info  Quality"  in 
the  subject  line  and  your  name  and 
return  address  in  your  Internet  message. 
If  vou  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  the 
Regulation  Comments  desk  at  301-837- 
1948. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Martinez  at  301-837-1948. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
issued  Government-wide  guidelines 
under  section  515  of  the  Treasury*  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Pub.  L. 
106554)  to  ensure  and  maximize  the 
quality,  objectivity,  utility  and  integrity 
of  information  disseminated  by  Federal 
agencies.  Each  Federal  agency  is 
responsible  for  issuing  its  own  section 
515  guidelines.  Subsequently,  the 
National  Archives  and  Records 
Administration  (NARA)  has  developed 
corresponding  information  quality 
guidelines. 

Dated:  April  24,  2002. 
Nancy  Allard, 

Federal  Register  Liaison. 

|FR  Doc.  02-10587  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  751 5-01 -P 


NATIONAL  COUNCIL  ON  DISABILITY 

Advisory  Committee  Meeting/ 
Teleconference 

AGENCY:  National  Council  on  Disabilitv 
(NCD). 

Time  and  Date:  4  p.m.  EST,  May  8. 
2002. 

Place:  National  Council  on  Disability, 
1331  F  Street,  NW..  Suite  850, 
Washington,  DC. 

Status:  All  parts  of  this  meeting 
(conference  call)  will  be  open  to  the 
public.  Those  interested  in  participating 
in  the  conference  call  should  contact  the 
appropriate  staff  member  listed  below. 
Due  to  limited  resources,  only  a  few 
telephone  lines  will  be  available. 


Matters  To  Be  Considered:  Roll  call, 
announcements,  reports,  new  business, 
adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gerrie  Drake  Hawkins,  Ph.D.,  Program 
Specialist,  National  Council  on 
Disabilitv,  1331  F  Street  NW,,  Suite  850, 
Washington,  DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY),  202-272- 
2022  (fax),  ghawkins@ncd.gov  (e-mail] 

Youth  Advisor,'  Committee  Mission: 
The  purpose  of  NCD"s  Youth  Advisor\- 
Committee  is  to  provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

Dated:  April  17.  2002. 
Ethel  D.  Briggs. 

Executive  Director. 

|FR  Doc.  02-10525  Filed  4-29-02;  8:45  ami 

BILLING  CODE  6820-MA-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  0MB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Form  313,  "Application 
for  Material  License":  and  NRC  Form 
313A,  "Training  and  Experience  and 
Preceptor  Statement." 

2.  Current  OMB  approval  number: 
3150-0120. 

3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  10-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

4.  Who  is  required  or  asked  to  report: 
All  applicants  requesting  a  license  for 
byproduct  or  source  material. 

5.  The  number  of  annual  respondents: 
13,154  (3,743  NRC  licensees  -t-  9.357 
Agreement  State  licensees  +  54  new 
modalities). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  92,672  (26,201  hours  for  NRC 
hcensees  and  65,449  hours  for 


Agreement  State  licensees  and  972 
hours  for  new  modalities). 

7.  Abstract:  Applicants  must  submit 
NRC  Form  313  and  313A  to  obtain  a 
specific  license  to  possess,  use.  or 
distribute  byproduct  or  source  material. 
The  information  is  reviewed  by  the  NRC 
to  determine  whether  the  applicant  is 
qualified  by  training  and  experience, 
and  has  equipment,  facilities,  and 
procedures  which  are  adequate  to 
protect  the  public  health  and  safety  of 
the  public,  and  minimize  danger  to  life 
or  property. 

Submit,  bv  luly  1.  2001.  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessan'  for  the  NRC  to 
properlv  perform  its  functions'  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology' 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North.  11555 
Rockville  Pike.  Rockville.  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  (http:// 
w\^^^■.nrc.gov/public-involve/doc^ 
comment/omb/indexhtml).  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
mav  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  lo.  Shelton,  US  Nuclear 
Regulator\-  Commission.  T-6  E  6. 
^  Washington.  DC  20555-0001.  by 
'telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  to 
mfocollects@nrc.gov/ 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  April  ,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton, 

.VflC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc  02-10592  Filed  4-29-02;  8:45  am] 
BILUNG  CODE  7S90-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulator),' 
Commission  (NRC). 
action:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  current  valid  0MB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  75 — Safeguards 
on  Nuclear  Material.  Implementation  of 
US/IAEA  Agreement. 

3.  The  form  number  if  applicable:  Koi 
applicable. 

4.  How  often  the  collection  is 
required:  Installation  information  is 
submitted  upon  written  notification 
from  the  Commission.  Changes  are 
submitted  as  they  occur. 

Nuclear  material  accounting  and 
control  information  is  submitted  in 
accordance  with  specified  instructions. 

5.  Who  will  be  required  or  asked  to 
report:  All  persons  licensed  or  certified 
by  the  Commission  or  Agreement  States 
to  possess  source  or  special  nuclear 
material  at  an  installation  specified  on 
the  U.  S.  eligible  list  as  determined  by 
the  Secretary  of  State  or  his  designee 
and  filed  with  the  Commission,  as  well 
as  holders  of  construction  permits  and 
persons  who  intend  to  receive  source 
material. 

6.  An  estimate  of  the  number  of 
responses:  7  (1  response  and  6 
recordkeepers) 

7.  The  estimated  number  of  annual 
respondents:  6.  One  reporting  and 
recordkeeping  and  five  others 
recordkeeping  only.  The  NRC-licensed 
facility  selected  for  inspection  will  be 
reporting  design  information.  This 
facility  and  the  five  facilities  selected 
pursuant  to  a  separate  protocol  will 
maintain  transfer  and  material  balance 
records,  but  reporting  to  the  IAEA  will 
be  through  the  Nuclear  Materials 
Management  and  Safeguards  System. 

8.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 


requirement  or  request:  2,400  (.2  hours 
for  reporting  and  2.400  hours  for 
recordkeeping). 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  75 
establishes  a  system  of  nuclear  material 
accounting  and  control  to  implement 
the  agreement  between  the  United 
States  and  the  International  Atomic 
Energy  Agency  (IAEA).  Under  that 
agreement,  NRC  is  required  to  collect 
the  information  and  make  it  available  to 
the  IAEA.  Currently,  the  IAEA  has 
selected  and  is  inspecting  one  NRC- 
licensed  facility  pursuant  to  10  CFR 
75.41. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/OMB/index/html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  30.  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Br\'on  Allen,  Office  of  Information 
and  Regulator>-  Affairs  (3150-0158), 
NEOB-10202,  Office  of  Management 
and  Budget.  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301^15-7233. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  02-10590  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  20— Standards 
for  Protection  Against  Radiation 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Annually  for  most  reports  and 
at  license  termination  for  reports 
dealing  with  decommissioning. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees,  including  those 
requesting  license  termination. 

6.  An  estimate  of  the  number  of 
responses:  5,733  (685  responses  +  5,048 
recordkeepers). 

7.  The  number  of  annual  respondents: 
5.048. 

8.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  322,851  hours 
(319,008  recordkeeping  +  3,843 
reporting). 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  20 
establishes  standards  for  protection 
against  ionizing  radiation  resulting  from 
activities  conducted  under  licenses 
issued  by  the  NRC.  These  standards 
require  the  establishment  of  radiation 
protection  programs,  maintenance  of 
radiation  records,  recording  of  radiation 
received  by  workers,  reporting  of 
incidents  which  could  cause  exposure 
to  radiation,  submittal  of  an  annual 
report  to  NRC  of  the  results  of 
individual  monitoring,  and  submittal  of 
license  tennination  information.  These 
mandatory  requirements  are  needed  to 
protect  occupationally  exposed 
individuals  from  imdue  risks  of 
excessive  exposure  to  ionizing  radiation 
and  to  protect  the  health  and  safety  of 
the  public. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public- 
involve/doc-comment/OMB/index/ 
html.  The  document  will  be  available  on 
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the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer  listed 
below  by  May  30.  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Br\'on  Allen,  Office  of  Information 
and  Regulatorv  Affairs  (3150-0158), 
NEOB-1 0202. "office  of  Management 
and  Budget.  Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Marvland.  this  23rd  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton. 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-10591  Filed  4-29-02:  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No,  50-368] 

Entergy  Operations,  Inc.;  Notice  of 
issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulator}' 
Commission  (Commission)  has  issued 
Amendment  No.  244  to  Facility 
Operating  License  No.  NPF-6  issued  to 
Entergy  Operations,  Inc.  (the  licensee), 
which  revised  the  Operating  License 
and  Technical  Specifications  (TSs)  for 
operation  of  Arkansas  Nuclear  One. 
Unit  2,  located  in  Pope  County. 
Arkansas.  The  amendment  is  effective 
as  of  the  date  of  issuance. 

The  amendment  modified  the 
Operating  License  and  the  TSs  to  allow 
an  increase  in  the  maximum  authorized 
reactor  core  power  level  from  2815 
megawatts  thermal  (MWt)  to  3026  MWt. 
which  represents  a  power  increase  of 
about  7.5  percent  and  is  considered  to 
be  an  extended  power  uprate.  Also, 
operation  at  the  uprated  power 
requested  by  the  proposed  amendment 
resulted  in  increases  in  dose 
consequences  for  certain  postulated 
accidents  considered  in  the  accident 
analyses  in  the  Safet>'  Analysis  Report; 
however,  the  doses  remained  within  the 
regulatory  limits.  In  addition,  although 
unrelated  to  the  proposed  power  uprate. 
the  proposed  amendment  clarified 
portions  of  the  control  element 
assembly  TSs. 

The  application  for  the  amendment 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissions  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
December  27.  2001  (66  FR  66945).  No 
request  for  a  hearing  or  petition  for 
leave  to  inter\'ene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (67  FR 
20176,  published  April  24.  2002). 

Further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  19.  2000. 
as  supplemented  by  letters  dated  May 
30,  lune  20,  26  (two  letters).  27,  and  28, 
July  3  and  24  (two  letters).  August  7.13, 
21,  23,  and  30.  September  14,  October 
1.  12  (two  letters).  17.  30  (two  letters), 
and  31.  November  9,  16  (three  letters). 
and  17,  and  December  5.  6  (two  letters). 
10,  and  20.  2001,  and  January  14,  15. 
and  31.  February  7  (two  letters),  and 
March  1,  2002,  ("2)  Amendment  No.  244 
to  License  No.  NFP-6.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  Documents 
may  be  examined,  and/or  copied  for  a 
fee.  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  a*'ailable 
records  will  be  accessible  electronically 
from  the  Agenc\"wide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site.  http://\M\-\v.nrc.gov/\RC/ ADAMS/ 
index.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contract  the 
NRC  Public  Document  Room  Reference 
staff  by  telephone  at  1-800-397^209, 
301-415-4737  or  by  e-mail  to 
pdr@n7-c.gov. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  April  2002. 


For  the  Nuclear  Regulatory  Conunission. 
Thomas  W.  Alexion. 
Project  Directorate  IV.  Project  Manager. 
Section  1.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-10589  Filed  4-29-02:  8:45  ami 
BILUNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulator}"  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  5, 
2002  through  April  18.  2002.  The  last 
biweeklv  notice  was  published  on  April 
16.  2002  (67  FR  18641). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
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The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  conunents  received 
may  be  examined  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  30,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conmiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR. 
located  at  One  White  Flint  North.  11555 


Rockville  Pike  (first  floor),  Rockville, 
Mar\'land.  Publicly  available  records 
will  be  accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  htip-.l Iwww.nrc.govl 
reading-nn/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Cormnission,  Washington,  DC  20555- 
0001,  and  to  the  attorney  fcr  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415^737  or  by  e-mail  to 
pdi@nrc.gov. 

Carolina  Power  8-  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2 
(HBRSEP2J,  Darlington  County,  South 
Carolina 

Date  of  amendment  request:  February 
21,2002. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  for  HBRSEP2 
will  modify  the  containment  vessel 
spray  nozzle  testing  frequency  specified 
in  the  Surveillance  Requirement  3.6.6.8 
from  "10  years"  to  "following  activities 
which  could  result  in  nozzle  blockage." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  revises  the 
Surveillance  frequency  from  once  per  ["]10 
yearsC'l  to  ("Ifollowing  activities  (which) 
could  result  in  nozzle  blockage. ["]  The 
Containment  Spray  System  is  not  considered 
as  an  initiator  of  any  analyzed  accident.  The 
proposed  change  does  not  have  a  detrimental 
impact  on  the  integrity  of  any  plant  structure, 
system,  or  component  that  initiates  an 
analyzed  accident.  The  proposed  change  will 
not  alter  the  operation  of,  or  otherwise 
increase  the  failure  probability  of  any  plant 
equipment  that  initiates  an  analyzed 
accident.  As  a  result,  the  probability  of  any 
accident  previously  evaluated  is  not 
significantly  increased. 

The  proposed  change  revises  the 
Surveillance  frequency.  Reduced  testing  is 
acceptable  where  operating  experience  has 
shown  that  components  routinely  pass  the 
Surveillance  when  performed  at  the  specified 
interval.  The  system  design  and  construction 
materials  provide  assurance  that  the 
production  of  significant  corrosion  products 
is  unlikely.  Since  activities  that  could 


introduce  foreign  material  are  the  most  likely 
cause  for  obstruction,  testing  or  inspection 
following  such  an  activity  would  verif\'  that 
the  nozzles  are  unobstructed  and  capable  of 
performing  their  safety  function.  Such  events 
would  necessarily  involve  a  substantive 
breakdown  in  foreign  material  controls 
during  such  activities.  As  a  result,  the 
consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Critenon  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated. 

The  proposed  change  to  the  test  frequency 
for  the  Containment  Spray  System  nozzles 
does  not  involve  the  use  or  installation  of 
new  equipment.  Currently  installed 
equipment  is  not  operated  in  a  new  or 
different  manner.  No  new  or  different  system 
interactions  are  created,  and  no  new 
processes  are  introduced. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  margin  between  containment  pressure 
response  and  containment  design  pressure 
will  not  be  affected  because  the  design  and 
functioning  of  the  Containment  Spray  System 
is  unchanged.  Since  the  system  is  not 
susceptible  to  corrosion  induced  obstruction, 
nor  is  the  introduction  of  foreign  material 
from  the  exterior  likely,  the  proposed 
surveillance  frequency  is  sufficient  to 
provide  high  confidence  that  the 
Containment  Spray  System  will  be  available 
to  provide  the  flow  necessary  in  the  event 
that  the  safety  function  is  required. 
Therefore,  the  capacity  of  the  system  will 
remain  unchanged. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Thomas  Koshy, 
Acting. 

Carolina  Power  Sr  Light  Company. 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2, 
Darlington  County.  South  Carolina 

Date  of  amendment  request:  March 
13,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  H. 
B.  Robinson  Steam  Electrit  Plant 
(HBRSEP),  Unit  No.  2,  to  permit 
selective  implementation  of  an 


alternative  source  term  (AST).  The 
proposed  amendment  would  modif\-  the 
TS  requirements  for  movement  of 
irradiated  fuel  and  performing  core 
alterations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  Proposed  Change  Does  Not  Involve 
a  Significant  Increase  in  the  Probability  or 
Consequences  of  an  .^ccident  Previously 
Evaluated 

Implementation  of  the  Alternative  Source 
Term  does  not  affect  the  design  or  operation 
of  HBRSEP.  Unit  No.  2.  rather,  once  the 
occurrence  of  an  accident  has  been 
postulated,  the  new  source  term  is  an  input 
to  evaluate  the  consequences  of  the 
postulated  accident.  .\  review  of  the 
HBRSEP,  Unit  No.  2.  Updated  Final  Safety 
Analysis  Report  (UFSAR)  shows  that  the 
components  and  systems  affected  by  the 
proposed  changes  are  not  initiators  of  any 
previously  analyzed  accident.  Therefore, 
there  is  no  significant  increase  in  the 
probability  of  any  previously  analyzed 
accident. 

The  implementation  of  the  Alternative 
Source  Term  has  been  evaluated  in  a  revision 
to  the  HBRSEP.  Unit  No.  2,  Fuel  Handling 
Accident.  Based  on  the  results  of  this 
analysis,  it  has  been  demonstrated  that,  with 
the  requested  changes  to  the  Technical 
Specifications,  the  dose  consequences  of  a 
postulated  Fuel  Handling  Accident  are 
within  the  regulatory  guidance  provided  by 
the  NRC  for  use  with  the  Alternative  Source 
Term.  This  guidance  is  presented  in  10  CFR 
50.67  and  Regulatorv-  Guide  M83  Since 
automatic  actuation  of  the  control  room 
emergency  filtration  system,  automatic 
actuation  of  containment  ventilation 
isolation,  containment  penetration 
operability.  and  the  containment  purge  filter 
system  are  not  credited  in  the  revised 
analysis  for  the  Fuel  Handling  Accident, 
eliminating  these  requirements  during  the 
movement  of  irradiated  fuel  assemblies  will 
not  result  in  a  significant  increase  in  the 
consequences  of  any  previously  evaluated 
accident  In  addition,  a  review  of  the 
HBRSEP.  Unit  No.  2.  UFSAR  shows  that  the 
only  accident  resulting  in  dose  consequences 
that  is  postulated  to  occur  during  core 
alterations  is  the  Fuel  Handling  Accident 
Therefore,  the  Applicability  changes 
associated  with  core  alterations  will  not 
result  in  a  significant  increase  in  the 
consequences  of  any  previously  evaluated 
accident. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  Proposed  Change  Does  Not  Create 
the  Possibility  of  a  New  or  Different  Kind  of 
.Occident  From  Any  Previously  Evaluated. 

The  proposed  changes  are  supported  by  the 
revised  design  basis  Fuel  Handling  Accident 
analysis.  The  proposed  changes  do  not 
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introduce  any  new  modes  of  plant  operation 
and  do  not  involve  physical  modifications  lo 
the  plant. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  Proposed  Change  Does  Not  Involve 
a  Significant  Reduction  in  the  Margin  of 
Safety. 

The  proposed  changes  are  associated  with 
the  implementation  of  a  new  licensing  basis 
for  HBRSEP,  Unit  No.  2.  The  new  licensing 
basis  implements  an  Alternative  Source  Term 
in  accordance  with  10  CFR  50.67  and  the 
associated  Regulatory  Guide  1.183.  The 
results  of  the  revised  Fuel  Handling  Accident 
analysis,  revised  in  support  of  this  submittal, 
are  subject  to  revised  acceptance  criteria. 
This  analysis  has  been  performed  using 
conservative  methodologies  in  accordance 
with  the  regulatory  guidance.  The  dose 
consequences  of  the  limiting  Fuel  Handling 
Accident  are  within  the  acceptance  criteria 
also  found  in  the  regulatory  guidance 
associated  with  Alternative  Source  Terms. 

The  proposed  changes  continue  to  ensure 
that  doses  at  the  exclusion  area  and  low- 
population  zone  boundaries,  as  well  as  the 
control  room,  are  within  the  corresponding 
regulatory  limits.  Specifically,  the  margin  of 
safety  for  this  accident  is  considered  to  be 
that  provided  by  meeting  the  applicable 
regulatory  limits,  which  are  conservatively 
set  below  the  10  CFR  50.67  limits.  With 
respect  to  control  room  personnel  doses,  the 
margin  of  safety  (the  difference  between  the 
10  CFR  50.67  limits  and  the  regulatory  limits 
defined  by  10  CFR  50,  Appendix  A,  Criterion 
19  (GDC-19))  continues  to  be  satisfied. 

Therefore,  because  the  proposed  changes 
continue  to  result  in  dose  consequences 
within  the  applicable  regulatory  limits,  they 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602. 

NRC  Section  Chief:  Thomas  Koshy. 
Acting 

Duke  Energy  Corporation.  Docket  Nos 
50-369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  Mcirch 
26, 2002 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Technical  Specifications 
definitions  for  Engineered  Safety 
Feature  Response  Time  and  Reactor 
Trip  System  Response  Time  to  provide 


for  verification  of  response  time  for 
selected  instruments  provided  that  the 
instruments  and  methodology  for 
verification  have  been  previously 
reviewed  and  approved  by  the  staff. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  amendment  to  the 
Technical  Specifications  does  not  result  in 
the  alteration  of  the  design,  material,  or 
construction  standards  that  were  applicable 
prior  to  the  change.  The  same  reactor  trip 
system  (RTS)  and  engineered  safety  features 
actuation  system  (ESFAS)  instrumentation  is 
used,  and  the  response  time  allocation/ 
modeling  assumptions  in  UFSAR  [updated 
final  safety  analysis  report]  Chapter  15 
analysis  remain  unchanged.  Only  the 
methodology  of  time  response  verification  is 
changed.  The  proposed  change  will  not  result 
in  the  modification  of  any  system  interface 
that  would  increase  the  likelihood  of  an 
accident  since  these  events  are  independent 
of  the  proposed  change.  The  proposed 
amendment  will  not  change,  degrade,  or 
prevent  actions,  or  alter  any  assumptions 
previously  made  in  evaluating  the 
radiological  consequences  of  an  accident 
described  in  the  UFSAR.  Therefore,  the 
proposed  amendment  does  not  result  in  the 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  This  change  does  not  alter  the 
performance  of  the  reactor  protection  system 
(RPS)  or  ESFAS  systems.  All  RPS  and  ESFAS 
channels  will  still  have  response  time 
verified  by  test  before  placing  the  channel  in 
operational  service  and  after  any 
maintenance  that  could  affect  response  time. 
Changing  the  method  of  periodically 
verifying  instrument  response  for  certain  RPS 
and  ESFAS  channels  (assuring  equipment 
operability)  from  time  response  testing  to 
calibration  and  channel  checks  will  not 
create  any  new  accident  initiators  or 
scenarios.  Periodic  surveillance  of  these 
instruments  will  detect  significant 
degradation  in  the  channel  characteristic. 
Implementation  of  the  proposed  amendment 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

No.  This  change  does  not  affect  the  total 
system  response  time  assumed  in  the  safety 
analysis.  The  periodic  system  response  time 
verification  method  is  modified  to  allow  for 
the  use  of  actuaftest  or  engineering  data.  The 
method  of  verification  still  provides 
assurance  that  the  total  system  response  is 


within  that  defined  in  the  safety  analysis, 
since  calibration  tests  will  detect  any 
degradation  which  might  significantly  affect 
channel  response  time.  Based  on  the  above, 
it  is  concluded  that  the  proposed  license 
amendment  request  does  not  result  in  a 
reduction  in  margin  with  respect  to  plant 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Diike  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
Carolina  28201-1006. 

NRC  Section  Chief:  John  A.  Nakoski 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  March 
20, 2002 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
reporting  requirements  specified  in 
Section  2.E  of  the  Facility  Operating 
License  and  Technical  Specification 
Section  5.6.4  by  eliminating 
requirements  that  provide  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
with  information  that  is  not  risk 
significant,  and  changes  the  reporting 
time  period  to  be  consistent  with 
Section  50.73  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

These  changes  involve  administrative 
requirements  only.  The  plant's  design  basis 
and  the  Updated  Safety  Analysis  Report 
accident  analysis  are  not  affected.  In 
addition,  none  of  these  reporting 
requirements  support  the  plant's  emergency 
plan.  Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  deletes  non-risk 
significant  reporting  requirements  and  does 
not  affect  plant  design  or  operation. 
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Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

,3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

This  change  ()nl\  impacts  administrative 
reporting  requirements.  It  does  not  impact 
the  design  or  operation  of  any  plant  system, 
structure,  or  component.  In  addition,  no 
Technical  Specification  Safety  Limit  or 
instrument  allowable  value  are  affected. 
Therefore,  the  proposed  c:hange  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq..  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005 

NRC  Section  Chief:  Robert  A.  Gramm 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Arkansas  Nuclear  One,  Unit  No.  1. 
Pope  County.  Arkansas 

Date  of  amendment  request:  March 
13, 2002 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
the  current  limit  of  "*   *   *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to '■*  *   * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Sur\'eillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunitv  for  comment  in  the  Federal 
Register  oii  June  14.  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714). 

The  licensee  affirmed  the 
applicability  of  the  following  NSHC 


determination  in  its  application  dated 
March  13,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  b\  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  b\ 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  .New  or 
Different  Kind  of  Accident  From  .\n\ 
Previously  Evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  gox'erning  normal 
plant  operation.  .\  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
bevond  those  previousls  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introdut  ed  b\-  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3— The  Proposed  Change  Dues 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  b\  the  historit:al  data,  the  likely 
outcome  of  any  surveillance  is  \erification 
that  the  LCO  [Limiling  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
sur\eillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 


surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  ver\'  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function, 

Therefore,  this  (  hange  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Revnolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street.  NW  .  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm 

Entergy  Operations.  Inc  .  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1. 
Pope  County.  Arkansas 

Date  of  amendment  request:  March 
13,  2002 

Description  of  amendment  request: 
The  proposed  amendment  would 
correct  several  errors  that  were  found 
subsequent  to  Nuclear  Regulatory 
Commission  (NRC)  issuance  of 
Amendment  215.  which  converted  the 
Technical  Specifications  (TSs)  for 
Arkansas  Nuclear  One,  Unit  1  (ANO-1), 
to  Improved  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  non-administrative  proposed  changes 
describe  required  actions  to  be  taken  upon 
loss  of  required  electrical  equipment,  the 
number  of  non-licensed  operators  required 
on-site  in  Modes  1,2.3.  and  4.  the 
limitations  on  radiological  effluent  releases, 
and  a  clarification  of  automatic  isolation 
capabilities  when  the  control  room  is 
operating  in  the  emergency  recirculation 
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mode.  The  proposed  changes  are  not 
considered  accident  initiators  nor  do  they 
result  in  a  change  to  the  physical 
characteristics  of  plant  equipment.  The 
proposed  changes  act  to  provide  reasonable 
response  to  lost  equipment,  defense  in  depth, 
limitations  on  radiological  release,  and 
placing  equipment  in  a  fail-safe  condition 
and  do  not  adversely  affect  the  accident 
analysis. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  non-administrative  proposed  changes 
describe  required  actions  to  be  taken  upon 
loss  of  required  electrical  equipment,  the 
number  of  non-licensed  operators  required 
on-site  in  Modes  1,  2,  3,  and  4.  the 
limitations  on  radiological  effluent  releases, 
and  a  clarification  of  automatic  isolation 
capabilities  when  the  control  room  is 
operating  in  the  emergency  recirculation 
mode.  None  of  the  proposed  changes  can 
initiate  any  type  of  accident  in  and  by 
themselves.  The  proposed  changes  act  only 
to  provide  reasonable  response  to  lost 
equipment,  defense  in  depth,  limitations  on 
radiological  release,  and  placing  equipment 
in  a  fail-safe  condition. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  aforementioned  non-administrative 
proposed  changes  do  not  significantly  impact 
the  margin  of  safety.  The  proposed  required 
action  to  be  performed  upon  loss  of  a 
required  inverter  in  Modes  5  and  6  provides 
a  possible  alternative  to  suspending  fuel 
movement  by  taking  conservative  action  to 
identify  and  declare  inoperable,  all 
equipment  affected  by  the  loss  of  the 
required  inverter.  These  actions  may  in  turn, 
require  suspension  of  refueling  activities,  but 
in  any  event  act  to  ensure  the  unit  is 
maintained  in  a  safe  shutdown  condition. 

The  increase  in  the  number  of  required 
non-licensed  operators  on-site  in  Modes  1,  2, 
3,  and  4  is  conservative  and  acts  to  improve 
the  margin  to  safety  by  expanding  the 
station's  defense  in  depth. 

Complying  with  the  radiological  effluent 
release  limitations  as  set  forth  in  10  CFR 
[part]  20  (prior  to  revision)  provides 
acceptable  assurance  that  the  health  and 
safety  of  the  public  will  be  maintained. 
ANO-1  current  complies  with  this  version  of 
10  CFR  (part)  20. 

Finally,  the  proposed  Bases  change  for  the 
CREVS  clarifies  that  automatic  isolation 
signals  and  devices  are  not  required  when 
the  control  room  is  already  isolated  and 
operating  in  the  emergency  recirc(ulation| 
mode  of  operation.  When  in  this 
configuration,  the  control  room  habitability 
system  meets  the  safety  function  for  which  it 
was  designed.  Thus,  this  clarification  does 
not  affect  the  margin  to  safety. 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Revnolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc..  System  Energy 
Resources,  Inc..  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi.  Inc..  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station.  Unit  1. 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  February 
19,  2002. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  (EOI)  requests 
a  license  amendment  for  the  Grand  Gulf 
Nuclear  Station,  Unit  1.  EOI  proposes  to 
amend  Technical  Specification  (TS) 
3.8.1,  "AC  [Alternating  Current] 
Sources — Operating"  to  remove  the 
reactor  operational  MODE  restrictions 
for  testing  the  High  Pressure  Core  Spray 
(HPCS)  Diesel  Generator  13  (DG  13), 
The  proposed  change  would  remove  the 
restriction  associated  with  surveillance 
requirements  (SRs)  that  prohibit 
performing  the  required  DG  1 3  testing 
while  the  plant  is  in  reactor  operation 
MODES  1.  2,  or  3.  This  TS  change 
would  allow  the  performance  of  all  SRs 
for  DG  13  during  any  MODE  of  plant 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  HPCS  DG  and  its  associated 
emergency  loads  are  accident  mitigating 
features,  not  accident  initiating  equipment. 
Therefore,  there  will  be  no  impact  on  any 
accident  probabilities  by  the  approval  of  the 
requested  amendment. 

The  design  of  plant  equipment  is  not  being 
modified  by  these  proposed  changes.  As 
such,  the  ability  of  the  DG  to  respond  to  a 
design  basis  accident  will  not  be  adversely 
impacted  by  these  proposed  changes.  The 
capability  of  the  DG  to  supply  power  in  a 
timely  manner  will  not  be  compromised  by 
permitting  performance  of  DG  testing  during 


periods  of  power  operation.  Additionally, 
limiting  testing  to  only  one  DG  at  a  time 
ensures  that  design  basis  requirement  for 
backup  power  is  met.  should  a  fault  occur  on 
the  tested  DG.  Therefore,  there  would  be  no 
significant  impact  on  any  accident 
consequences. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

No  new  accident  causal  mechanisms 
would  be  created  as  a  result  of  NRC  [U.S. 
Nuclear  Regulatory  Commission]  approval  of 
this  amendment  request  since  no  changes  are 
being  made  to  the  plant  that  would  introduce 
any  new  accident  causal  mechanisms. 
Equipment  will  be  operated  in  the  same 
configuration  with  the  exception  of  the  plant 
MODE  in  which  the  testing  is  currently 
conducted.  This  amendment  reque.st  does  not 
impact  any  plant  systems  that  are  accident 
initiators;  neither  does  it  adversely  impact 
any  accident  mitigating  systems. 

therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3,  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  proposed  changes 
to  the  testing  requirements  for  the  HPCS  DG 
do  not  affect  the  operability  requirements  for 
the  DG,  ais  verification  of  such  operability 
will  continue  to  be  performed  as  required. 
Continued  verification  of  operability 
supports  the  capability  of  the  DG  to  perform 
its  required  function  of  providing  emergency 
power  to  plant  equipment  that  supports  or 
constitutes  the  fission  product  barriers. 
Consequently,  the  performance  of  these 
fission  product  barriers  will  not  be  impacted 
by  implementation  of  this  proposed 
amendment. 

In  addition,  the  proposed  changes  involve 
no  changes  to  setpoints  or  limits  established 
or  assumed  by  the  accident  analysis.  On  this 
and  the  above  basis,  no  safety  margins  will 
be  impacted. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
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1400  L  Street.  NW.,  12th  Floor. 
Washington.  DC  20005-3502. 
NEC  Section  Chief:  Robert  A.  Gramm 

Entergy  Operations.  Inc.,  System  Energy- 
Resources.  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc..  Docket  A'o.  50-416, 
Grand  Gulf  Nuclear  Station.  Unit  1, 
Claiborne  County.  Mississippi 

Date  of  amendment  request:  February 
25.  2002. 

Description  of  amendment  request: 
Entergy  Operations.  Inc.  (EOI)  requests 
modification  of  the  Grand  Gulf  Nuclear 
Station,  Unit  1  Technical  Specifications 
(TS)  to  add  a  new  Special  Operations 
Limiting  Condition  for  Operation  (LCO) 
(Suppression  Pool  Makeup — MODE  3). 
The  new  TS  provision  would  allow 
installation  of  the  Upper  Containment 
Pool  (UCP)  reactor  cavity  gates,  and 
draining  the  reactor  cavity  pool  portion 
of  the  UCP  while  still  in  reactor 
operation  MODE  3,  "Hot  Shutdown," 
with  the  reactor  pressure  less  than  230 
pounds  per  square  inch  gauge.  EOI  also 
requests  modification  to  the 
applicability  of  the  UCP  gates 
surveillance  requirement,  TS  3.6.2.4, 
"Suppression  Pool  Makeup  (SPMU) 
System,"  to  allow  installation  of  the 
UCP  gates  in  reactor  operation  MODE  1, 
"Power  Operation,"  MODE  2,  "Startup," 
or  MODE  3,  "Hot  Shutdown."  The 
proposed  changes  would  allow  earlier 
installation  of  the  UPC  gates,  and  allow 
draining  of  the  reactor  cavity  pool 
portion  of  the  UCP  while  holding  the 
plant  in  MODE  3  to  facilitate  an  earlier 
start  of  certain  refueling  outage  work 
evolutions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  revise  the  required 
water  levels  in  the  UCP  and  suppression 
pool.  The  probability  of  an  accident 
previously  evaluated  is  unrelated  to  the 
water  levels  in  the  pools  since  they  are 
mitigative  systems.  The  operation  or  failure 
of  a  mitigative  system  does  not  contribute  to 
the  occurrence  of  an  accident.  No  active  or 
passive  failure  mechanisms  that  could  lead  to 
an  accident  are  affected  by  these  proposed 
changes. 

The  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased.  The  changes  have  no  impact  on 
the  ability  of  any  of  the  Emergency  Core 
Cooling  Systems  (ECCS)  to  function 
adequately,  since  adequate  net  positive 


suction  head  (NPSH)  is  provided.  The  post- 
accident  Containment  temperature  is  not 
significantly  affected  by  the  proposed 
reduction  in  total  heat  sink  volume.  The 
increase  in  suppression  pool  water  level  to 
compensate  for  the  reduction  in  UCP  volume 
will  provide  reasonable  assurance  that  the 
minimum  post-accident  vent  coverage  is 
adequate  to  assure  the  pressure  suppression 
function  of  the  suppression  pool  is 
accomplished.  The  suppression  pool  water 
level  will  be  raised  above  the  current  high 
water  limit  for  the  proposed  Special 
Operations  LCO  only  after  the  reactor 
pressure  has  been  reduced  sufficiently  to 
assure  that  the  hydrodynamic  loads  from  a 
loss  of  coolant  accident  will  not  exceed  the 
design  values.  The  reduced  reactor  pressure 
will  also  ensure  that  the  loads  due  to  main 
steam  safety  relief  valve  actuation  with  an 
elevated  pool  level  are  within  the  design 
loads.  The  reduced  post-LOCA  [loss  of 
coolant  accident]  Containment  pressure 
ensures  that  post-aci.ident  dose  consequences 
with  no  fission  product  scrubbing  by 
Containment  Spray  (CS)  is  bounded  by  the 
DB.^  [design  basis  accident!  LOCA. 

Therefore,  the  proposed  changes  do  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  to  the  water  level 
requirements  for  the  UCP  and  the 
suppression  pool  do  not  involve  the  use  or 
installation  of  new  equipment.  Installed 
equipment  is  not  operated  in  a  new  or 
different  manner.  No  new  or  different  system 
interactions  are  created,  and  no  new- 
processes  are  introduced.  The  increased 
suppression  pool  water  level  does  not 
increase  the  probability  of  flooding  in  the 
Drvwell.  No  new  failures  have  been  created 
by  the  change  in  the  water  level 
requirements. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  to  the  UCP  and 
suppression  pool  water  levels  do  not 
introduce  any  new  setpoints  at  which 
protective  or  mitigative  actions  are  initiated. 
No  current  setpoints  are  altered  by  this 
change.  The  design  and  functioning  of  the 
Containment  pressure  suppression  system  is 
unchanged.  The  proposed  total  water  volume 
is  sufficient  to  provide  high  confidence  that 
the  pressure  suppression  and  Containment 
systems  will  be  capable  of  mitigating  large 
and  small  break  accidents.  All  analyzed 
transient  results  remain  well  within  the 
design  values  for  the  structures  and 
equipment.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied,  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  Nicholas  S. 
Revnolds,  Esquire.  Winston  and  Strawn. 
1400  L  Street.  NW..  12th  Floor. 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  Nos.  50-334 
and  50-412.  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2.  Beaver 
County.  Pennsylvania 

Date  of  amendment  request:  March 
14.2002. 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications  (TSs)  by 
extending  the  allowed  outage  time 
(AOT).  or  completion  time,  associated 
with  an  inoperable  Emergency  Core 
Cooling  System  accumulator.  The 
proposed  changes  are  based  on  the 
methodologv  described  in  Topical 
Report  WCAP-15049-A.  "Risk-Informed 
Evaluation  of  an  Extension  to 
Accumulator  Completion  Times." 
Revision  1.  In  addition  to  the  AOT 
extension,  other  changes  would  be 
incorporated  to  make  the  "Emergency 
Core  Cooling  Svstems  '  TSs  consistent 
with  NUREG-1431.  "Standard 
Technical  Specifications — 
Westinghouse  Plants."  Format  and 
editorial  changes  are  included  as 
necessarv  to  facilitate  the  revision  of  the 
TS  text  to  conform  to  the  current  TS 
page  format. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previoush'  evaluated? 

No.  The  proposed  changes  consist  of 
extending  allowed  outage  times  for  required 
accumulator  Technical  Specification  actions, 
elimination  of  alarm  surveillance 
requirements  associated  with  the 
accumulators,  verifying  boron  con(  entration 
and  editorial  changes.  These  changes  are 
independent  of  the  probability  or 
consequences  of  accidents  previously 
evaluated  in  either  of  the  Beaver  Valley 
Power  Station  (BVPS)  Updated  Final  Safety 
Analysis  Reports  (UFSARsl.  Since  the 
accumulators  are  not  accident  initiators,  they 
do  not  affect  the  probabilit\  of  accidents.  An 
NRC  [Nuclear  Regulatory  Commission] 
approved  generic  analysis  for  Westinghouse 
plants,  which  is  applicable  to  B\'PS. 
concludes  that  extending  the  accumulator 
allowed  outage  time  for  reasons  other  than 
boron  concentration  out  of  limit  is  acceptable 
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because  the  impact  of  core  damage  frequency 
has  been  shown  to  be  within  acceptable 
limits.  The  extension  to  the  allowed  outage 
time  for  boron  not  being  within  limits  is 
consistent  with  NUREG-1431  and  acceptable 
because  the  boron  is  not  assumed  in  the 
injection  phase  of  a  loss  of  coolant  accident 
(LOCAL 

The  accumulators,  however,  do  perform  an 
accident  mitigation  function.  Their 
mitigation  function  is  also  not  affected  by  the 
proposed  changes  since  none  of  the 
associated  accident  mitigation  parameters  are 
changed.  The  accumulator  volume  available 
for  injection  remains  the  same  as  before  the 
proposed  changes,  as  does  the  boron 
concentration  of  the  contained  water.  The 
accumulator  valve  position  requirement  to  be 
open  with  its  power  removed,  and  the 
nitrogen  cover  pressure  limit  are  also  not 
changed  by  this  request.  As  a  result  the  same 
amount  of  water,  at  the  same  boron 
concentration,  will  be  injected  into  the 
Reactor  Coolant  System  (RCS)  in  the  same 
amount  of  time  after  the  proposed  changes 
are  made  as  it  was  before  the  proposed 
changes.  Due  to  the  fact  that  the  accident 
mitigation  function  of  the  accumulators  is 
not  affected  by  the  proposed  changes,  the 
consequences  of  an  accident  previously 
evaluated  is  also  not  changed. 

Since  the  duration  of  the  allowed  outage 
times  is  not  an  input  into  the  safety  analysis 
(i.e.,  the  safety  analysis  assumes  that  all  of 
the  accumulators  are  operable),  the  extension 
of  the  allowed  outage  times  has  no  impact  on 
the  safety  analysis.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  Extending  allowed  outage  times  for 
required  Technical  Specification  actions  and 
eliminating  alarm  surveillance  requirements 
associated  with  the  accumulators  would  not 
affect  the  operation  or  maintenance  of  the 
accumulators.  The  accumulators  will  not  be 
operating  in  any  different  manner  following 
the  proposed  changes  than  they  were  before 
the  proposed  changes  are  made.  They  will 
not  be  subjected  to  any  new  environmental 
conditions  or  operational  modes,  or  placed 
into  any  new  configurations  that  could  lead 
to  any  new  failure  mechanisms.  The  role  of 
the  accumulators  following  a  LOCA  is  not 
altered  by  adopting  the  proposed  changes. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  BVPS. 

3,  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  do  not  involve 
any  changes  to  accumulator  parameters 
utilized  in  the  accident  analysis.  There  are  no 
changes  being  made  to  the  accumulator's 
water  volume,  boron  concentration,  nitrogen 
cover  pressure  or  the  position  of  the  isolation 
valve.  As  a  result,  the  assumptions  made 
regarding  the  performance  of  the 
accumulators  during  an  accident  are 
unchanged.  An  NRC  approved  generic 
analysis  for  Westinghouse  plants  concludes 


that  extending  the  accumulator  allowed 
outage  time  for  reasons  other  than  boron 
concentration  out  of  limit  is  acceptable 
becau.se  the  impact  on  core  damage 
frequency  has  been  shown  to  be  within 
acceplabie  limits.  A  plant  specific  risk 
assessment  confirms  that  this  generic 
analysis  is  applicable  to  BVPS.  The  extension 
to  the  allowed  outage  time  for  boron  not 
being  within  limits  is  consistent  with 
NUREG-1431  and  acceptable  because  the 
boron  is  not  assumed  in  the  injection  phase 
of  a  LOCA.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County.  New  York 

Date  of  amendment  request:  March 
27.2002. 

Description  of  amendment  request: 
The  licensee  proposed  to  revise  Section 
3.6,3,  "Emergency  Power  Sources."  of 
the  Technical  Specifications  to  extend 
the  allowed  outage  time  (AOT)  for  an 
inoperable  diesel  generator  (DG)  from 
the  current  7  days  to  14  days.  In 
addition.  Section  3.4.4,  "Emergency 
Ventilation  System,"  and  3.4.5,  "Control 
Room  Air  Treatment  System."  would  be 
revised  to  delete  the  Limiting  Condition 
for  Operation  (LCO)  that  the  DCs 
associated  with  operation  of  these 
systems  be  operable  at  all  times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensee's  analysis  and  has 
performed  its  own,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

No.  The  proposed  amendment  only  affects 
the  AOT  for  the  DGs.  and  LCO  for  the 
emergency  ventilation  and  control  room  air 
treatment  systems.  There  will  be  no 
associated  changes  to  the  design,  operational 
characteristics,  function,  or  reliability  of 
these  systems. 


These  systems  were  designed  to  mitigate 
the  consequences  of  various  previously 
evaluated  accidents  and,  as  such,  are  not 
postulated  to  cause  such  accidents.  Thus,  the 
proposed  amendment  does  not  affect  the 
safety  function  of  these  systems  nor  the 
credits  given  to  these  systems  for  mitigating 
accident  consequences.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  amendment  does  not 
affect  accident  initiators  or  precursors 
because  it  does  not  alter  any  design 
parameter,  condition,  equipment 
configuration,  or  manner  in  which  the 
affected  systems  are  operated.  Further,  it 
does  not  alter  or  prevent  the  ability  of 
structures,  systems,  or  components  to 
perform  their  intended  safety  or  accident 
mitigating  functions.  Accordingly,  the 
proposed  amendment  does  not  create  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated, 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  amendment  does  not 
change  any  design  parameter,  analysis 
methodology,  safety  limits  or  acceptance 
criteria.  The  revised  requirements  will 
continue  to  ensure  reliability  and  operability 
of  the  affected  systems.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Joel  Munday, 
Acting. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request:  March 
28, 2002 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  "Technical  Specification  3.0.3  to 
allow  a  longer  period  of  time  to  perform 
a  missed  surveillance.  The  time  would 
be  extended  from  the  current  limit  of 
"*  *  *  up  to  24  hours  or  up  to  the  limit 
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of  the  specified  Frequency.  whiche%'er  is 
less"  to"*  *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  would  be  added 
to  the  specification:  "A  risk  evaluation 
shall  be  periormed  for  any  Surveillance 
delayed  greater  than  24  hours  and  the 
risk  impact  shall  be  managed." 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  oii  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availabilit\'  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28.  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
March  28,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  sun'eillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 


plant  operation.  A  missed  surveillance  will 
not.  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  at:cidenl 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  inlrodut:ed  b\  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  no!  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  pre\  iously 
evaluated. 

Criterion  ,3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safely. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  bet  ome 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Alvin 
Gutterman,  Morgan  Lewis,  1111 
Pennsylvania  Avenue  N\V.,  Washington, 
DC  20004. 

NRC  Section  Chief:  L.  Raghavan 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-331 ,  Duane  Arnold 
Energy  Center.  Linn  County.  Iowa 

Date  of  amendment  request:  March 
29. 2002 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
change  TS  Section  5.5.12.  "Primary 
Containment  Leakage  Rate  Testing 
Program."  to  reflect  a  one-time  deferral 
of  the  Type  A  Containment  Integrated 


Leak  Rate  Test  (ILRT)  to  no  later  than 
September  2008,  This  v\ould  represent  a 
one-time  extension  of  the  ILRT  interval 
from  10  years  to  15  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  to  the  Technical 
Specifications  involves  a  one-lime  extension 
to  the  current  interval  for  Tvpe  A 
containment  testing  The  current  test  interval 
of  ten  (10)  years  would  be  extended  on  a  one- 
time basis  to  no  longer  than  fifteen  (15)  years 
from  the  last  Type  A  test.  The  proposed 
Technical  Specification  change  does  not 
involve  a  physical  change  to  the  plant  or  a 
change  in  the  manner  in  which  the  plant  is 
operated  or  controlled.  The  reactor 
containment  is  designed  to  provide  an 
essentially  leak  tight  barrier  against  the 
uncontrolled  release  of  radioactivity  to  the 
environment  for  postulated  accidents,  As 
such  the  reactor  containment  itself  and  the 
testing  requirements  invoked  to  periodically 
demonstrate  the  integrity  of  the  reactor 
containment  exist  to  ensure  the  plant's 
ability  to  mitigate  the  consequences  of  an 
accident. 

Therefore,  the  proposed  Technical 
Specification  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  consequences  of  the  evaluated 
accidents  are  the  amount  of  radioactivity  thai 
is  released  to  secondary  containment  and 
subsequently  to  the  public. 

The  proposed  change  involves  only  the 
extension  of  the  interval  between  Type  A 
containment  leakage  tests.  Type  B  and  C 
containment  leakage  tests  will  continue  to  be 
performed  at  the  frequency  (  urrently 
required  by  plant  Technical  Specifications. 
Industrv  experience  has  shown,  as 
documented  in  NUREG-1493,  that  Type  B 
and  C  containment  leakage  tests  have 
identified  a  very  large  percentage  o( 
containment  leakage  paths  and  that  the 
percentage  of  containment  leakage  paths  that 
are  detected  onlv  bv  Tvpe  .A  testing  is  very 
small.  The  DAEC  [Duane  Arnold  Energy 
Center]  ILRT  test  history  supports  this 
conclusion,  NUREG-149.3,  Performance- 
Based  Containment  Leak-Test  Program, 
concluded,  in  part,  thai  reducing  the 
frequency  of  Type  .\  containment  leak  tests 
to  once  per  twentv  (20)  years  leads  to  an 
imperceptible  increase  in  risk.  The  integrity 
of  the  reactor  containment  is  subject  to  two 
tvpes  of  failure  mechanisms  which  can  be 
categorized  as  (1)  activilv  based  and  (2)  time 
based.  .Activity  based  failure  mechanisms  are 
defined  as  degradation  due  to  system  and/or 
component  modifications  or  maintenance. 
Local  leak  rate  test  requirements  and 
administrative  controls  such  as  design 
change  control  and  procedural  requirements 
for  svstem  restoration  ensure  that 
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containment  integrity  is  not  degraded  by- 
plant  modifications  or  maintenance 
activities.  The  design  and  construction 
requirements  of  the  reactor  containment  itself 
combined  with  containment  inspections 
performed  in  accordance  with  ASME  Section 
XI,  the  Maintenance  Rule  and  the  DAEC's 
response  to  NRC  Generic  Letter  98-04 
("Potential  for  Degradation  of  the  Emergency 
Core  Cooling  System  (ECCS)  and 
Containment  Spray  System  (CSSl  after  a 
Loss-of-Coolant  Accident  (LOCA)  because  of 
Construction  and  Protective  Coating 
Deficiencies  and  Foreign  Material  in 
Containment")  serve  to  provide  a  high  degree 
of  assurance  that  the  containment  will  not 
degrade  in  a  manner  that  is  detectable  only 
by  Type  A.testing,  thus  maintaining 
containment  leakage  low.  Additionally,  the 
on-line  containment  monitoring  capability 
that  is  inherent  to  inerted  BWR  containments 
allows  for  the  detection  of  gross  containment 
leakage  that  may  develop  during  power 
operation. 

Therefore,  the  proposed  Technical 
Specification  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated, 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  revision  to  the  Technical 
Specifications  involves  a  one-time  entension 
to  the  current  interval  for  Type  A 
containment  testing.  Primary  containment  is 
designed  to  contain  energy  and  fission 
products  during  and  after  an  event.  The 
reactor  containment  and  the  testing 
requirements  invoked  to  periodically 
demonstrate  the  integrity  of  the  reactor 
containment  exist  to  ensure  the  plant's 
ability  to  mitigate  the  consequences  of  an 
accident  and  do  not  involve  the  prevention 
or  identification  of  any  precursors  of  an 
accident.  Revision  to  the  Type  A  test  interval 
does  not  change  the  events  that  could  lead 
to  containment  failure.  There  are  no  physical 
changes  being  made  to  the  plant  and  there 
are  no  changes  to  the  operation  of  the  plant 
that  could  introduce  a  new  failure  mode 
creating  an  accident. 

Therefore,  the  proposed  Technical 
Specification  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  Technical  Specification 
change  does  not  involve  a  physical  change  to 
the  plant  or  a  change  in  the  manner  in  which 
the  plant  is  operated  or  controlled.  The 
proposed  change  involves  only  the  extension 
of  the  interval  between  Type  A  containment 
leakage  tests.  The  current  interval  of  10  years, 
based  on  past  performance,  would  be 
extended  on  a  one-time  basis  to  15  years  from 
the  last  Type  A  test.  Type  B  and  C 
containment  leakage  tests  will  continue  to  be 
performed  at  the  frequency  currently 
required  by  plant  Technical  Specifications. 

The  NUREG-1493  generic  study  of  the 
effects  of  extending  containment  leakage 
testing  found  that  a  20-year  interval  in  Type 


A  leakage  testing  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
NlIREG-1493  found  that,  generically,  the 
design  containment  leakage  rate  contributes 
about  0.1%  to  the  individual  risk  and  that 
increasing  the  Type  A  test  interval  would 
have  minimal  affect  on  this  risk  since  about 
95%  of  the  potential  leakage  paths  are 
detected  by  Type  B  and  Type  C  testing.  The 
DAEC  and  industry  experience  strongly 
supports  the  conclusion  that  Type  B  and  C 
testing  detects  a  large  percentage  of 
(ontainment  leakage  paths  and  that  the 
percentage  of  containment  leakage  paths  that 
are  detected  only  by  Type  A  testing  is  small. 
The  containment  inspections  performed  in 
accordance  with  ASME  Section  XI,  the 
Maintenance  Rule  and  the  DAEC's  response 
to  NRC  Generic  Letter  98-04  serve  to  provide 
a  high  degree  of  assurance  that  the 
containment  will  not  degrade  in  a  manner 
that  is  detectable  only  by  Type  A  testing. 

The  specific  requirements  and  conditions 
of  the  Primary  Containment  Leakage  Rate 
Testing  Program,  as  defined  in  Technical 
Specifications,  exist  to  ensure  that  the  degree 
of  reactor  containment  structural  integrity 
and  leak-tightness  that  is  considered  in  the 
plant  safety  analysis  is  maintained.  The 
overall  containment  leakage  rate  limit 
specified  by  Technical  Specifications  is 
maintained.  Additionally,  the  on-line 
containment  monitoring  capability  that  is 
inherent  to  inerted  BWR  containments  allows 
for  the  detection  of  gross  containment 
leakage  should  it  develop  during  power 
operation. 

Therefore,  the  proposed  Technical 
Specification  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr,  Alvin 
Gutterman,  Morgan  Lewis,  1111 
Pennsylvania  Avenue  NW,,  Washington, 
DC  20004, 

NHC  Section  Chief:  L.  Raghavan. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County,  New  York 

Date  of  amendment  request:  March 
18, 2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TS)  to  remove  the  administrative 
requirement  that  a  candidate  for  the 
plant  operations  manager  position  hold 
a  Senior  Reactor  Operator  License  at  the 
time  of  appointment.  This  proposed 
change  to  the  TS  endorses  Regulatory 
Guide  1.8,  Revision  3,  "Qualification 
and  Training  of  Personnel  for  Nuclear 
Power  Plants,  "  and  would,  therefore, 
allow  a  broader  base  of  qualified 
candidates  to  hold  this  position. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No 

The  proposed  amendment  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  provides 
enhancement  to  the  current  requirements  and 
clarifies  the  qualification  requirements  for 
the  operations  manager  position.  This 
provides  additional  assurance  that  the 
personnel  filling  this  position  will  be 
properly  qualified.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2,  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  provides 
enhancement  to  the  current  requirements  and 
clarifies  the  qualification  requirements  for 
the  operations  manager  position.  There  are 
no  structures,  systems,  or  components 
affected  by  this  change.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated, 

3,  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  provides  enhancement 
to  the  current  requirements  and  clarifies  the 
qualification  requirements  for  the  operations 
manager  position.  This  provides  additional 
assurance  that  the  personnel  filling  this 
position  will  be  properly  qualified. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Daniel  F. 
Stenger,  Ballard  Spahr  Andrews  & 
Ingersoll,  LLP  601  13th  Street,  NW.. 
Suite  1000  South,  Washington,  DC 
20005 

NRC  Section  Chief:  Richard  J.  Laufer. 
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Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  amendment  request:  March 
18,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation  LCO, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
the  current  limit  of  "*   *   *  up  to  24 
hoiu-s  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*  *   * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
March  18,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  sur\'eillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 


introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  .^ccidenl  From  Any 
Previously  Evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  [a] 
Margin  of  Safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  [a]  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perfonn 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Daniel  F. 
Stenger,  Ballard  Spahr  Andrews  & 
IngersoU,  LLP,  601  13th  Street.  NW., 
Suite  1000  South.  Washington.  DC 
20005. 

NRC  Section  C/iie/:  Richard  1.  Laufer. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364, ' 
loseph  M.  Farley  Nuclear  Plant.  Units  1 
and  2.  Houston  County.  Alabama 

Date  of  amendment  request  January 
24, 2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
delete  requirements  from  the  Technical 
Specifications  (TS)  (and.  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occtorred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions.  The 
NRC  staff  issued  a  notice  of  opportimity 
for  comment  in  the  Federal  Register  on 
August  11,  2000  (65  FR  49271)  on 
possible  amendments  to  eliminate 
PASS,  including  a  model  safety 
evaluation  and  model  no  significant 
hazards  consideration  (NSHC) 
determination,  using  the  consolidated 
line  item  improvement  process.  The 
NRC  staff  subsequently  issued  a  notice 
of  availability  of  the  models  for 
referencing  in  license  amendment 
applications  in  the  Federal  Register  on 
October  31,  2000  (65  FR  65018)  The 
licensee  affirmed  the  applicability  of  the 
following  NSHC  determination  in  its 
application  dated  July  2.  2001 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change 
Does  Not  Involve  a  Significant  Increase 
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in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were 
designed  and  intended  to  be  used  in 
post  accident  situations  and  were  put 
into  place  as  a  result  of  the  TMl-2 
accident.  The  specific  intent  of  the 
PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze 
samples  of  plant  fluids  containing 
potentially  high  levels  of  radioactivity, 
without  exceeding  plant  personnel 
radiation  exposure  limits.  Analytical 
results  of  these  samples  would  be  used 
largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the 
extent  of  core  damage  and  subsequent 
offsite  radiological  dose  projections.  The 
system  was  not  intended  to  and  does 
not  serve  a  function  for  preventing 
accidents  and  its  elimination  would  not 
affect  the  probability  of  accidents 
previously  evaluated. 

In  the  20  years  since  the  TMI-2 
accident  and  the  consequential 
promulgation  of  post  accident  sampling 
requirements,  operating  experience  has 
demonstrated  that  a  PASS  provides 
little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has 
indicated  that  there  exists  in-plant 
instrumentation  and  methodologies 
available  in  lieu  of  a  PASS  for  collecting 
and  assimilating  information  needed  to 
assess  core  damage  following  an 
accident.  Furthermore,  the 
implementation  of  Severe  Accident 
Management  Guidance  (SAMG) 
emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery 
from  a  severe  accident.  Based  on  current 
severe  accident  management  strategies 
and  guidelines,  it  is  determined  that  the 
PASS  provides  little  benefit  to  the  plant 
staff  in  coping  with  an  accident. 

The  regulatory  requirements  for  the 
PASS  can  be  eliminated  without 
degrading  the  plemt  emergency 
response.  The  emergency  response,  in 
this  sense,  refers  to  the  methodologies 
used  in  ascertaining  the  condition  of  the 
reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing 
and  projecting  offsite  releases  of 
radioactivity,  and  establishing 
protective  action  recommendations  to 
be  commimicated  to  offsite  authorities. 
The  elimination  of  the  PASS  will  not 
prevent  an  accident  management 
sfrategy  that  meets  the  initial  intent  of 
the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site 
survey  monitoring  that  support 


modification  of  emergency  plan 
protective  action  recommendations 
(PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical 
Specifications  (TS)  (and  other  elements 
of  the  licensing  bases)  does  not  involve 
a  significant  increase  in  the 
consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change 
Does  Not  Create  the  Possibility  of  a  New 
or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any 
failure  mode  not  previously  analyzed. 
The  PASS  was  intended  to  allow  for 
verification  of  the  extent  of  reactor  core 
damage  and  also  to  provide  an  input  to 
offsite  dose  projection  calculations.  The 
PASS  is  not  considered  an  accident 
precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on 
the  pre-accident  state  of  the  reactor  core 
or  post  accident  confinement  of 
radionuclides  within  the  containment 
building. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3— The  Proposed  Change 
Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light 
of  existing  plant  equipment, 
instrumentation,  procedures,  and 
programs  that  provide  effective 
mitigation  of  and  recovery  from  reactor 
accidents,  results  in  a  neutral  impact  to 
the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current 
reactor  core  conditions  and  the 
direction  of  degradation  while 
effectively  responding  to  the  event  in 
order  to  mitigate  the  consequences  of 
the  accident.  The  use  of  a  PASS  is 
redundant  and  does  not  provide  quick 
recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The 
intent  of  the  requirements  established  as 
a  result  of  the  TMI-2  accident  can  be 
adequately  met  without  reliance  on  a 
PASS. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee  :M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 


Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 
NRC  Section  Chief:  John  A.  Nakoski. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
14. 2002 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  (TS)  3.3.2 
requirements  for  Loss  of  Power 
Instnmientation  (Functional  Unit  8)  and 
the  Technical  Specifications  3.8.1.1, 
3.8.1.2,  and  3.8.1.3,  for  AC  Sources. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  change  the 
plant  design  basis,  system  configuration  or 
operation,  and  do  not  add  or  affect  any 
accident  initiator.  Therefore,  STPNOC 
concludes  that  there  is  no  significant  increase 
in  the  possibility  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  changes  do  not  change  the 
plant  design  basis,  system  configuration  or 
operation,  and  do  not  add  or  affect  any 
accident  initiator.  Therefore,  STPNOC 
concludes  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety  system 
settings,  or  will  not  relax  the  bases  for  any 
limiting  conditions  of  operation.  Therefore, 
STPNOC  concludes  the  proposed  changes  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Morgan  Lewis, 
1111  Pennsylvania  NW.,  Washington, 
DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 


Federal  Register /Vol.  67.  No.  83 /Tuesday.  April  30.  2002 /Notices 


21295 


Virginia  Electric  and  Power  Company, 
Docket  No.  50-338,  North  Anna  Power 
Station,  Unit  No.  1,  Louisa  County, 
Virginia 

Date  of  amendment  request: 
December  7,  2001. 

Description  of  amendment  request: 
This  proposed  amendment  revises 
Technical  Specifications  Surveillance 
Requirement  4.6.1.2,  "Containment 
Leakage."  The  proposed  change  will 
permit  a  one-time  5-year  extension  to 
the  10-year  performance-based  Type  A 
test  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  extension  to  Type  A  testing 
cannot  increase  the  probability  of  an  accident 
previously  evaluated  since  extension  of  the 
containment  Type  A  testing  is  not  a  physical 
plant  modification  that  could  alter  the 
probability  of  accident  occurrence  nor.  is  an 
activity  or  modification  by  itself  that  could 
lead  to  equipment  failure  or  accident 
initiation. 

The  proposed  extension  to  Type  A  testing 
does  not  result  in  a  significant  increase  in  the 
consequences  of  an  accident  as  documented 
in  NUREG-1493.  The  NUREG  notes  that  very 
few  potential  containment  leakage  paths  are 
not  identified  by  Types  B  and  C  tests.  It 
concludes  that  reducing  the  Type  A  (ILRT 
[integrated  leak  rate  testl)  testing  frequency  to 
once  per  twenty  years  leads  to  an 
imperceptible  increase  in  risk. 

North  Anna  provides  a  high  degree  of 
assurance  through  testing  and  inspection  that 
the  containment  will  not  degrade  in  a 
manner  detectable  only  by  Type  A  testing. 
The  last  two  Type  A  tests  identified 
containment  leakage  within  acceptable 
criteria,  indicating  a  very  leak-tight 
containment.  Inspections  required  by  the 
ASME  (American  Society  of  Mechanical 
Engineers)  Code  are  also  performed  in  order 
to  identify  indications  of  containment 
degradation  that  could  affect  leak-tightness. 
Separately.  Types  B  and  C  testing,  required 
by  Technical  Specifications,  identifies  any 
containment  opening  from  design 
penetrations,  such  as  valves,  that  would 
otherwise  be  detected  by  a  Type  A  test.  These 
factors  establish  that  an  extension  to  the 
North  Anna  Type  A  test  interval  will  not 
represent  a  significant  increase  in  the 
consequences  of  an  accident. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  revision  to  North  Anna 
Technical  Specifications  adds  a  one-time 
extension  to  the  current  interval  for  Type  A 
testing.  The  current  test  interval  of  ten  years, 


based  on  past  performance,  would  be 
extended  on  a  one-time  basis  to  fifteen  years 
from  the  last  Type  A  test.  The  proposed 
extension  to  Type  A  testing  does  not  create 
the  possibility  of  a  new  or  different  tvpe  of 
accident  since  there  are  no  physical  changes 
being  made  to  the  plant  and  there  are  no 
changes  to  the  operation  of  the  plant  thai 
could  introduce  a  new  failure. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  proposed  revision  to  North  Anna 
Technical  Specifications  adds  a  one-time 
extension  to  the  current  interval  for  Type  A 
testing.  The  current  test  interval  of  ten  years, 
based  on  past  performance,  would  be 
extended  on  a  one-time  basis  to  fifteen  years 
from  the  last  Type  A  test.  The  proposed 
extension  to  Type  A  testing  will  not 
significantly  reduce  the  margin  of  safety.  The 
NUREG-1493  generic  study  of  the  effects  of 
extending  containment  leakage  testing  found 
that  a  20-year  extension  in  Type  .\  leakage 
testing  resulted  in  an  imperceptible  increase 
in  risk  to  the  public.  NUREG-1493  found 
that,  generically,  the  design  containment 
leakage  rate  contributes  about  0. 1  percent  of 
the  overall  risk  and  that  decreasing  the  Type 
A  testing  frequency  would  have  a  minimal 
affect  on  this  risk  since  95%  of  the  Type  A 
detectable  leakage  paths  would  already  be 
detected  by  Type  B  and  C  testing. 
Furthermore,  for  North  Anna,  maintaining 
the  containment  subatmospheric  during 
plant  operations  further  reduces  the  risk  of 
any  containment  leakage  path  going 
undetected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Cormecticut,  Inc. 
Millstone  Power  Station,  Building  475. 
5th  Floor,  Rope  Ferry  Road,  Rt.  156, 
Waterford,  Connecticut  06385. 

NRC  Section  Chief:  ]ohn  A.  Nakoski. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  29,  2001. 

Description  of  amendment  request: 
This  amendment  proposes  to  revise  the 
Technical  Specifications  containment 
air  partial  pressure  versus  service  water 
temperature  operating  limits  and 
surveillance  requirements  for  the 
recirculation  spray  pump  start  delay 
times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  con.sequences 
of  an  accident  previously  evaluated' 

The  proposed  changes  to  the  containment 
air  partial  pressure  versus  service  water 
temperature  operating  curve  and 
recirculation  spray  timer  delays  will 
continue  to  ensure  that  the  containment 
remains  operable  to  mitigate  Design  Basis 
.^c(:idenls  The  revised  containment 
operatmg  curve  and  timer  delavs  do  not 
affect  the  probability  of  occurrence  of  anv 
accident  previously  analyzed.  The  revised 
containment  licensing  basis  analyses  use 
approved  analytical  methods  and  continue  to 
demonstrate  that  the  established  accident 
analysis  acceptance  criteria  are  met 
Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  the  containment 
air  partial  pressure  versus  service  water 
temperature  operating  cur%'e  and 
recirculation  spray  timer  delays  will  not 
create  any  new  accident  or  event  initiators. 
The  containment  will  continue  to  be 
operated  in  a  similar  manner  No  systems, 
structures,  or  components  are  being 
physically  modified  such  that  design 
function  is  being  altered  The  proposed 
change  does  not  alter  the  nature  of  events 
postulated  in  the  UFSAR  IL'pdated  Final 
Safety  Analysis  Report]  nor  does  it  introduce 
any  unique  precursor  mechanisms. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  any  accident  or 
malfunction  of  a  different  l\pe  than 
previously  evaluated. 

3  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  changes  to  the  containment 
air  partial  pressure  versus  service  water 
temperature  operating  curve  and 
recirculation  spray  time  delays  and 
supporting  anaKses  maintain  the  existing 
safety  margins  The  revised  containment 
analyses  demonstrate  that  current  acceptance 
criteria  continue  to  be  satisfied  Therefore, 
the  proposed  changes  do  not  result  in  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut.  Inc.. 
Millstone  Power  Station.  Building  475. 
5th  Floor.  Rope  Ferr\-  Road.  Rt.  156. 
Waterford.  Cormecticut  06385 

NRC  Section  Chief:  (ohn  A.  Nakoski. 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station.  Units  No.  1  and 
No.  2.  Louisa  County.  Virginia 
Date  of  amendment  request:  February 

26,  2002. 

Description  of  amendment  request: 
This  proposed  amendment  revises  the 
surveillance  frequency  of  the  quench 
spray  and  recirculation  spray  system 
nozzles  from  a  time  period  of  every  10 
years  to  whenever  maintenance  is 
conducted  that  could  contribute  to 
nozzle  blockage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  revises  the 
surveillance  frequency  from  every  tO-years  to 
•'following  maintenance  that  could  result  in 
nozzle  blockage.  "  Analyzed  events  are 
initiated  by  the  failure  of  plant  structures, 
systems,  or  components.  The  containment 
spray  system  is  not  considered  as  an  initiator 
of  any  analyzed  event.  The  proposed  change 
does  not  have  a  detrimental  impact  on  the 
integrity  of  any  plant  structure,  system  or 
component  that  initiates  an  analyzed  event. 
The  proposed  change  will  not  alter  the 
operation  of,  or  otherwise  increase  the  failure 
probability  of  any  plant  equipment  that 
initiates  an  analyzed  accident.  As  a  result, 
the  probability  of  any  accident  previously 
evaluated  is  not  significantly  increased. 

The  proposed  change  revises  the 
surveillance  frequency.  Reduced  testing  is 
.  justified  where  operating  experience  has 
shown  that  routinely  passing  a  surveillance 
test  performed  at  a  specified  interval  has  no 
apparent  connection  to  overall  component 
reliability.  In  this  case,  routine  surveillance 
testing  at  the  specified  frequency  is  not 
connected  to  any  activity  which  may  initiate 
reduced  component  reliability  and  therefore, 
has  been  of  limited  value  in  ensuring 
component  reliability.  Thus,  the  proposed 
frequency  change  is  not  significant  for  a 
reliability  standpoint.  The  proposed 
containment  spray  nozzle  surveillance 
frequency  has  been  established  based  on 
achieving  acceptable  levels  of  equipment 
reliability. 

This  change  does  not  affect  the  plant 
design.  Due  to  the  plant  design,  the  spray 
ring  headers  are  maintained  dry.  Formation 
of  significant  corrosion  products  is  unlikely. 
Due  to  their  location  at  the  top  of  the 
containment,  introduction  of  foreign  material 
from  exterior  to  the  headers  is  unlikely.  Since 
maintenance  that  could  introduce  foreign 
material  is  the  most  likely  cause  for 
obstruction,  testing  or  inspection  following 
such  maintenance  would  verify  the  nozzle(s) 
remain  unobstructed  and  the  system's 
continued  capability  to  perform  its  safety 


function.  As  a  result,  the  consequences  of 
any  accident  previously  evaluated  are  not 
significantly  affected  by  the  proposed 
change. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  the  margin  of 
safety? 

The  margin  of  safety  for  this  system  is 
based  on  the  capacity  of  the  spray  headers. 
The  system  is  not  susceptible  to  corrosion 
induced  obstruction  or  obstruction  from 
external  sources  to  the  system.  Performance 
of  maintenance  on  the  spray  ring  header 
would  now  require  evaluation  of  the 
potential  for  nozzle  blockage  and  the  need  for 
a  test  or  inspection.  Consequently,  the  spray 
header  nozzles  should  remain  unblocked  and 
available  in  the  event  that  the  safety  function 
is  required.  Therefore,  the  capacity  of  the 
system  would  remain  unaffected.  Hence,  this 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco.  Esq.,  Senior  Nuclear  Coimsel, 
Dominion  Nuclear  Connecticut,  Inc.. 
Millstone  Power  Station,  Building  475, 
5th  Floor,  Rope  Ferry  Road,  Rt.  156. 
Waterford,  Connecticut  06385. 

NRC  Section  Chief:  John  A.  Nakoski. 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-339,  North  Anna  Power 
Station.  Unit  No.  2,  Louisa  County, 
Virginia 

Date  of  amendment  request:  February 
11,2002. 

Description  of  amendment  request: 
This  requested  amendment  would 
revise  Facility  Operating  License 
Number  NPF-7  to  permit  Virginia 
Electric  and  Power  Company  to  irradiate 
a  lead  test  assembly  (LTA)  at  North 
Anna  Power  Station,  Unit  2  to  an  end- 
of-life  assembly  average  bumup  of  about 
70  GWD/MTU,  with  the  lead  rod 
average  bumup  in  this  assembly 
approaching  73  GWD/MTU.  The 
accompanying  requested  exemptions 
from  10  CFR  50.44,  10  CFR  50.46.  and 
Appendix  K  of  10  CFR  50  will  be 
processed  separately. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased.  The 
Framatome  lead  test  assembly  is  very  similar 
in  design  to  the  Westinghouse  fuel  that 
comprises  the  remainder  of  the  core.  The 
reload  core  design  for  the  North  Anna  cycle 
where  this  assembly  will  operate  to  high 
bumup  will  meet  all  applicable  design 
criteria.  The  performance  of  the  Emergency 
Core  Cooling  system  will  not  be  affected  by 
the  operation  of  the  lead  test  assembly,  and 
operation  of  the  LTA  to  high  bumup  will  not 
result  in  a  change  to  the  North  Anna  reload 
design  and  safety  analysis  limits.  Operation 
of  one  Framatome  LTA  to  high  bumup  will 
not  result  in  a  measurable  impact  on  normal 
operating  plant  releases,  and  will  not 
increase  the  predicted  radiological 
consequences  of  accidents  postulated  in 
Chapter  15  of  the  North  Anna  UFSAR 
[Updated  Final  Safety  Analysis  Report). 
Therefore,  neither  the  probability  of 
occurrence  nor  the  consequences  of  any 
accident  previously  evaluated  is  significantly 
increased. 

2.  The  possibility  for  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated  is  not  created.  The 
Framatome  lead  test  assembly  is  very  similar 
in  design  (both  mechanical  and  composition 
of  materials)  to  the  resident  Westinghouse 
fuel.  All  design  and  performance  criteria  will 
continue  to  be  met  and  no  new  single  failure 
mechanisms  will  be  created.  The  irradiation 
of  this  fuel  assembly  to  high  bumup  does  not 
involve  any  alteration  to  plant  equipment  or 
procedures  which  would  introduce  any  new 
or  unique  operational  modes  or  accident 
precursors.  Therefore,  the  possibility  for  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

3.  The  margin  of  safety  is  not  significantly 
reduced.  The  operation  of  one  Framatome 
lead  test  fuel  assembly  to  high  bumup  does 
not  change  the  performance  requirements  of 
any  system  or  component  such  that  any 
design  criteria  will  be  exceeded.  The  normal 
limits  on  core  operation  defined  in  the  North 
Anna  Technical  Specifications  will  remain 
applicable  for  the  irradiation  of  this  assembly 
to  high  bumup.  Evaluations  will  be 
performed  to  confirm  that  safety  analyses 
based  on  the  resident  Westinghouse  fuel 
remain  applicable  for  the  core  in  which  the 
high  bumup  assembly  is  irradiated. 
Therefore,  the  margin  of  safety  as  defined  in 
the  Bases  to  the  North  Anna  Technical 
Specifications  is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Millstone  Power  Station,  Building  475, 
5th  Floor.  Rope  Ferry  Road.  Rt.  156, 
Waterford,  Connecticut  06385. 

\'RC  Section  Chief:  John  A.  Nakoski. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
cormection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Conunission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Marj'land.  Publicly  available 
records  will  be  accessible  from  the 
Agenc\'wide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 


Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov 

AmerGen  Energy-  Company,  LLC,  Docket 
No.  50-461.  Clinton  Power  Station.  Unit 
l.DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
Iune21.  2001. 

Brief  description  of  amendment:  The 
amendment  replaces  individual  main 
steamline  leakage  limits  with  an 
aggregate  leakage  limit,  revising 
technical  specification  surveillance 
requirement  3.6.1.3.9.  which  provides 
leaJcage  rate  limits  applicable  to  the 
main  steamline  isolation  valves. 

Date  of  issuance:  March  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  145. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  3.  2001  (66  FR 
50464).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  26.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company.  LLC,  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
September  17,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  test  frequency 
for  the  containment  spray  nozzles  from 
"once  per  10  years"  to  "following 
activities  that  could  result  in  nozzle 
blockage." 

Date  of  issuance:  March  28.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  146. 

Facility  Operating  License  No.  NPF~ 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52796).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safetv  Evaluation  dated 
March  28,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Companv,  LLC,  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
Julv  5,  2001,  as  supplemented  December 
28.'2001,  and  March  1.  2002. 

Brief  description  of  amendment:  The 
amendment  relaxes  operability 


requirements  for  primary  containment, 
secondar)'  containment  systems,  and  the 
standby  gas  treatment  system  during  the 
movement  of  irradiated  fuel  and  during 
core  alterations. 

Date  of  issuance:  April  ^.  2002 

Effective  date:  As  ol  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  147 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12.  2001  (66  FR 
64286).  The  supplemental  letters 
contained  clarif>-ing  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  3.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Companv.  LLC.  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
May  21.  2001 

Brief  description  of  amendment:  The 
amendment  revises  the  actions  required 
if  the  refueling  equipment  interlocks 
become  inoperable.  The  additional 
request  in  the  application  to  revise  the 
frequency  of  the  refueling  equipment 
interlock  inputs  channel  functional  test 
from  7  to  31  days  is  not  included  in  the 
issued  amendment  and  will  be 
addressed  by  separate  correspondence. 

Date  of  issuance:  April  4.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  148, 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  December  26.  2001  (66  FR 
66463).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safetv  Evaluation  dated 
April  4.  2002_ 

No  significant  hazards  consideration 
comments  received:  No 

AmerGen  Energv  Companv,  LLC,  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
l.DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
fune  18.  2001,  as  supplemented 
September  7  and  28.  October  17.  23,  26, 
and  31.  November  8  (2  letters).  20.  21, 
29.  and  30.  and  December  5.  6.  7,  13  (2 
letters),  20.  21.  and  26.  2001.  and 
Januarv'  8.  15.  16.  and  24.  and  March  15. 
22.  and  29.  2002. 
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Brief  description  of  amendment:  The 
amendment  would  allow  an  increase  in 
the  licensed  power  from  2894 
megawatts  thermal  (MWt)  to  3473  MWt. 

Date  of  issuance:  April  5.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Mo.:  149.. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Operating  License  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  1.  2002  (67  FR 
5001).  The  supplemental  letters 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  5.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company.  LLC.  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1.  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
November  30,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  limiting 
condition  for  operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of  ". 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is  less  " 
to  ".   .  .  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  is  added  to  SR  3.0.3:  "A 
risk  evaluation  shall  be  performed  for 
any  Surveillance  delayed  greater  than 
24  hours  and  the  risk  impact  shall  be 
managed." 

Date  of  issuance:  April  9,  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 
Amendment  No.:  150. 
Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  19,  2002  (67  FR 
7411).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  9,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Calvert  Cliffs  Nuclear  Power  Plant.  Inc., 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
luly  27,  2001,  as  supplemented  on 
lanuarv  16  and  February  26,  2002. 

Brief  description  of  amendments:  The 
amendments  add  additional  references 
to  Technical  Specification  5.6. 5.b  to 
allow  the  use  of  ZIRLQt^i  clad  fuel  rods 
in  the  Calvert  Cliffs  reactor  cores. 

Date  of  issuance:  April  8.  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  iVos.:  251.  228. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  'DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5,  2001  (66  FR 
46476).  The  January  16  and  February  26, 
2002.  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  8.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  application  for  amendment: 
July  31.  2001,  as  supplemented  by  letter 
dated  February  5,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TSs)  to  allow  an 
extension  of  the  three-year  inspection 
interval  of  the  reactor  coolant  pump 
flywheel  volumetric  examination  to  10 
years.  In  addition,  the  inspection 
interval  requirement  would  be  moved  to 
the  administrative  controls  section  of 
the  TSs. 

Date  of  issuance:  April  11,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  241. 

Facility  Operating  License  No.  NPF-6 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  22,  2001  (66  FR 
44167).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  11.2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Entergy  Operations.  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County.  Arkansas 

Date  of  application  for  amendment: 
October  30,  2001,  as  supplemented  by 
letters  dated  February  25  and  March  13, 

2002. 

Brief  description  of  amendment:  The 
license  amendment  request  proposes 
changes  to  Arkansas  Nuclear  One,  Unit 
2  Technical  Specification  (TS)  3/4.4.9, 
"Pressure/Temperature  Limits,"  and  TS 
3.4.12,  "Low  Temperature  Overpressure 
Protection  (LTOP)  System."  The 
primary  changes  are  to  update  the 
existing  pressure/temperature  limits 
from  21  to  32  effective  full  power  years 
and  to  include  additional  restrictions  in 
the  LTOP  TSs. 

Date  of  issuance:  April  15,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  242. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64294).  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  staffs  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  application 
beyond  the  scope  of  the  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  15,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 
Date  of  application  for  amendment: 

October  2,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.3.2.1  Table  3.3^. 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation  Trip  Values," 
Functional  Unit  7.b,  "Loss  of  Power, 
460  volt  Emergency  Bus  Undervoltage," 
by  changing  the  referenced  bus  from  the 
460  volt  (V)  to  the  480  V  bus,  by 
removing  the  trip  setpoint.  and  by 
slightly  increasing  the  range  of 
allowable  values  for  the  degraded 
voltage  setting  and  its  associated  time 
delay. 

Date  of  issuance:  April  16.  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  243. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55015).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  16.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50^249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
November  30,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
'•*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*  *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  April  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  192  and  186. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPH-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Februarv'  19.  2002  (67  FR 
7417).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50^374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
November  30.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
.-*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to  "*   *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 


performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  April  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  153  and  139. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  19.  2002  (67  FR  7417 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  8.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
Februar\-  22,  2002. 

Brief  description  of  amendments:  The 
amendments  would  relocate  technical 
specifications  (TSs)  3/4.9.6.  'Refueling 
Operations — Manipulator  Crane 
Operability."  and  TSs  3/4.9.7. 
"Refueling  Operations — Crane  Travel — 
Spent  Fuel  Storage  Pool  Building.  "  with 
associated  Bases  to  the  D.  C.  Cook 
updated  final  safety  analysis  report. 

Date  of  issuance:  April  18.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  267  and  248. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  19,  2002.  (67  FR  12603). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443. 
Seabrook  Station,  Unit  No.  1. 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  August  2, 
2001,  as  supplemented  November  2. 
December  4,  and  December  19,  2001, 
and  January  7.  2002. 

Description  of  amendment  request: 
The  amendment  modifies  the  Technical 
Specifications  to  allow  a  one-time 
extension  of  the  Appendix  J  Type  A  test 
(containment  integrated  leakage  rate 
test)  interval  from  10  years  to  15  years. 

Date  of  issuance:  April  11,  2002. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  82. 


Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64298),  The  December  4  and  December 
19.  2001.  and  the  January  7,  2002, 
supplements  were  clarif\'ing  in  nature, 
did  not  change  the  scope  of  the  original 
Federal  Register  notice,  and  did  not 
affect  the  staffs  original  propcKfd 
finding  of  no  significant  hazards 
!■  considerations.  The  November  2.  2001,' 
supplement  was  considered  in  the 
staffs  proposed  finding  of  no  significant 
hazards  considerations. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  11.  2002, 

No  significant  hazards  consideration 
comments  received;  No. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-255.  Palisades  Plant.  Van 
Buren  County.  Michigan 

Date  of  application  for  amendment: 
November  2,  2001, 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  Table  3, 3, 1-1,   "Reactor 
Protective  System  Instrumentation," 
Item  1.  'Variable  High  Power  Trip 
iVHPTI."  by  increasing  the  maximum 
allowable  value  for  the  VHPT  from  less 
than  or  equal  to  106,5  percent  rated 
thermal  power  (RTP)  to  less  than  or 
equal  to  111  percent  RTP 

Date  of  issuance:  April  10.  2002, 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  208, 

Facility  Operating  License  No.  DPR- 
20:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register:  November  28.  2001  (66  FR 
59510),  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  10.  2002, 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  No.  50-31 1 . 
Salem  Nuclear  Generating  Station.  Unit 
No.  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendment: 
lanuarv  17.  2002.  as  supplemented  on 
March's  and  22.  2002, 

Brief  description  of  amendment:  The 
amendment  revises  Salem.  Unit  No.  2. 
Technical  Specifications  Section  6,8,4.f, 
and  provides  for  an  alternate  method  for 
complying  with  the  requirements  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Section  50,54(o). 
and  10  CFR  Part  50.  Appendix  J.  Option 
B.  Specifically,  the  amendment  allows  a 
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one-time  interval  increase  for  the  Salem. 
Unit  No.  2,  Type  A.  Integrated  Leakage 
Rate  Test  from  a  maximum  of  a  10-year 
interval  to  a  maximum  15-year  interval. 

Date  of  issuance:  April  11.  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  232. 

Facility  Operating  License  A'o.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  7.  2002  (67  FR  10450). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  1 1 .  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &■  Gas  Company. 
South  Carolina  Public  Senice 
Authority.  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station.  Unit  No.  1, 
Fairfield  County.  South  Carolina 

Date  of  application  for  amendment: 
April  18,  2001. 

Brief  description  of  amendment:  This 
amendment  revises  volumetric  air  flow 
units  for  Technical  Specifications  (TS) 
4.7.6.C.I.  c.3.  e.l.  e.3,  f.  and  g  to  identifv' 
standard  air  flow  units  expressed  as 
standard  cubic  feet  per  minute. 
Volumetric  air  flow  units  for  TS 
4.6.3.b.l.  b.2,  c.l.  and  d,  and  TS 
4.9.11.b.l.  b.3.  d.l.  e.  and  fare  being 
revised  to  identify  actual  air  flow  units 
and  are  expressed  as  actual  cubic  feet 
per  minute. 

Date  of  issuance:  Aph\  11.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  159. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  May  30.  2001  (66  FR  29361). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11.  2002. 

No  significant  hazards  consideration 
comments  received;  No. 

Southern  Nuclear  Operating  Company, 
Inc..  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia. 
City  ofDalton.  Georgia.  Docket  No.  50- 
321.  Edwin  I.  Hatch  Nuclear  Plant,  Unit 
1,  Appling  County.  Georgia 

Date  of  application  for  amendment: 
January  4.  2002.  as  supplemented  by 
letter  dated  March  15.  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Safety  Limit 
Minimum  Critical  Power  Ratio  for  single 


loop  operation  in  theTechnical 
Specifications  to  reflect  the  results  of  a 
cycle-specific  calculation  for  Unit  1 
Cycle  21. 

Date  of  issuance:  April  5.  2002    , 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  229. 

Facility  Operating  License  No.  DPR- 
57:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5.  2002  (67  FR 
5333).  The  supplement  dated  March  15. 
2002.  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
January  4.  2002.  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  5.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company. 
Inc..  et  al.  Docket  Nos.  50-424  and  50- 
425.  Vogtle  Electric  Generating  Plant, 
Units  I  and  2.  Burke  County.  Georgia 

Date  of  application  for  amendments: 
December  14,  2001 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
•'*   *   *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*   *   *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 
Date  of  issuance:  April  8.  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
August  1.2002. 
Amendment  Nos.:  125  and  103. 
Facilitv  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications  and 
associated  Bases. 

Date  of  initial  notice  in  Federal 
Register:  March  5.  2002  (67  FR  10015). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  8.  2002, 

No  significant  hazards  consideration 
comments  received:  No, 


STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendment  request:  August 
22.  2001.  as  supplemented  by  letters 
dated  January  21;  February  5. 14.  and 
27;  and  March  4,  2002.  The 
supplementary  letters  provided 
clarifications  of  the  application  dated 
August  22.  2001.  and  did  not  alter  the 
NRC  staffs  conclusions  regarding  no 
significant  hazards  consideration 
determination. 

Brief  description  of  amendments:  The 
proposed  amendments  revisd  the 
Technical  Specifications  to  reflect  a  1.4 
percent  increase  in  the  reactor  core 
thermal  power  level  from  3.800 
megawatts  thermal  (MWt)  to  3,853  MWt, 
Date  of  issuance:  April  12.  2002, 
Effective  date:  The  amendments  are 
effective  as  of  the  date  of  issuance,  to  be 
implemented  within  60  days  from  the 
date  of  issuance  for  Unit  1  and  60  days 
from  date  of  installation  of  A94  steam 
generators  for  Unit  2, 

Amendment  Nos.:  Unit  1-138;  Unit 
2-127. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26.  2001  (66  FR 
66472).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  12.  2002. 

No  significant  hazards  consideration 
comments  received;  No. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station.  Units  1  and  2, 
Louisa  County,  Virginia 

Date  of  application  for  amendment: 
December  11,  2000,  as  supplemented  by 
letters  dated  May  30,  June  18.  July  16, 
July  20,  August  13.  August  27. 
September  27.  October  10,  October  17. 
November  8.  November  19,  November 
29,  December  3,  December  7,  December 
12.  and  December  13.  2001.  and  January 
2,  January  25,  January  31.  February  11. 
February  18,  February  22,  February  27, 
March  7,  March  18,  March  22,  and 
March  26,  2002, 

Brief  description  of  amendment: 
These  amendments  replace,  in  their 
entirety,  the  current  technical 
specifications  with  a  set  of  improved 
technical  specifications  based  on 
NUREG-1431,  Revision  1,  "Standard 
Technical  Specifications,  Westinghouse 
Plants , ' '  dated  April  1 995 . 

Date  of  issuance:  April  5,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  no 
later  than  September  2,  2002. 
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Amendment  Nos.:  231  and  212. 

Facility  Operating  License  A'os.  NPF- 
4  and  \TF-7:  Amendments  change  the 
Technical  Specifications  and  the 
Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  February  26.  2002  (67  FR 
8827).  The  Februaiy  27.  March  7.  March 
18,  and  March  22,  2002  supplements 
contained  clarifying  information  only, 
and  did  not  change  or  expand  the  scope 
of  the  Februaiy  26.  2002,  Federal 
Register  notice.  The  March  26.  2002 
supplement  withdrew  a  beyond  scope 
issue  and  reduced  the  scope  of  the 
Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  5,  2002. 

Dated  at  Rockville,  Maryland,  this  2,3rd  dav 
of  .April  2002. 

Fnr  the  Nuclear  Regulatory  Commission. 
John  A.  Zwoiinski. 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  02-10456  Filed  4-29-02;  8:45  am] 

BILLING  CODE  7590-01-P 


PRESIDENT'S  COUNCIL  ON 
INTEGRITY  AND  EFFICIENCY 

EXECUTIVE  COUNCIL  ON  INTEGRITY 
AND  EFFICIENCY 

Senior  Executive  Service  Performance 
Review  Board  Memtiership 

AGENCY:  President's  Council  on  Integrity 
and  Efficiency  (PCIE)  and  Executive 
Council  on  Integrity  and  Efficiency 
(ECIE). 
action:  Notice. 


SUMMARY:  This  notice  sets  forth  the 
names  and  titles  of  the  current 
membership  of  the  PCIE/ECIE 
Performance  Review  Board. 
EFFECTIVE  DATE:  May  1.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Individual  Offices  of  (the)  Inspector 
General. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Inspector  General's  Act  of  1978, 
as  amended,  has  created  independent 
audit  and  investigative  units-Offices  of 
(the)  Inspector  General-at  57  Federal 
agencies.  In  1981,  the  President's 
Council  on  Integrity  and  Efficiency 
(PCIE)  was  established  by  Executive 
Order.  Executive  Order  12805  of  Mav 

I I ,  1 992 ,  reaffirmed  the  PCIE  and 
established  the  Executive  Council  on 
Integrity  and  Efficiency  (ECIE).  Both 
councils  are  interagency  committees 


chaired  by  the  Office  of  Management 
and  Budget's  Deputy  Director  for 
Management.  Their  mission  is  to 
continually  identify,  review,  and 
discuss  areas  of  weakness  and 
vulnerability  in  Federal  programs  and 
operations  to  fraud,  waste,  and  abuse, 
and  to  develop  plans  for  coordinated. 
Government-wide  activities  that  address 
these  problems  and  promote  economy 
and  efficiency  in  Federal  programs  and 
operations.  PCIE  members  include  the 
29  Inspectors  General  appointed  by  the 
President:  ECIE  members  include  the  28 
Inspectors  General  appointed  by  their 
respective  agency  heads. 

II.  PCIE  Performance  Review  Board 

Under  5  U.S.C.  4314(c)  (l)-(5)  and  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
each  agency  is  required  to  establish  one 
or  more  Senior  Executive  Service  (SES) 
performance  review  boards.  The 
purpose  of  these  boards  is  to  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Mark  W.  Everson.  "" 

Controller  Office  of  Federal  Financial 
Management. 

The  current  members  of  the  PCIE/ 
ECIE  Performance  Review  Board  are  as 
follows: 


Members 


Title 


AGENCY  FOR  INTERNATIONAL  DEVELOPMENT 

James  R  Ebbitt Deputy  Inspector  General 

Adnenne  Risti  Assistant  inspector  General 

for  Investigations 
Mictiael  G  Carrol  Assistant  Inspector  General 

for  Management 
Robert  S  Perkins  Assistant  Inspector  General 

for  Legal  Counsel 
Bruce  Crandlemire  Deputy  Assistant  Inspector 

General  for  Audit 

DEPARTMENT  OF  (tOMMERCE 
Edward  L  Blansitt  Deputy  inspector  General 

Judith  J  Gordon  Assistant  Inspector  General 

Systems  Evaluation 
Elizabeth  T  Barlow         Counsel  to  the  Inspector 
General 

Jill  A  Gross Assistant  Inspector  General 

for  Inspections  and  Eval- 
uations 

DEPARTMENT  OF  DEFENSE 

Carol  Levy    Assistant  Inspector  General 

for  Investigations 

David  A.  Brinkman  ...  Director  Audit  Follow-up  & 
Technical  Support  Direc- 
torate 

Alan  W  White  Director  Investigative  Oper- 
ations Directorate 

David  Crane  Director  for  Intelligence  Re- 
view 

Thomas  J  Bonnar Deputy  Assistant  Inspector 

General  for  Investigations. 


Members  Title 

Patricia  A  Brannin  Deputy  Assistant  Inspector 

General  lor  Audit  Policy 
and  Oversight 

C  Frank  Broome Director  for  Departmental  In- 

quines 

Joel  L  Leson Director  for  Administration 

and  Information  Manage- 
ment 

DEPARTMENT  OF  EDUCATION 

Tom  Carter  ., „ Assistant  inspector  General 

for  Audit  Services 

Don  Reid  Assistant  inspector  General 

tor  Investigation  Services 

Helen  Lew  Deputy  Assistant  Inspeclor 

General  tor  Audit  Serv- 
ices. 

DEPARTMENT  OF  HEALTH  AND  HUMAN 

SERVICES 

Joe  Green  Assistant  inspector  General 

for  Public  Health  Service 

Audits 
Dennis  J  Duquette         Deputy  inspector  General 

for  Management  &  Policy 
Lewis  Morns  Assistant  inspector  General 

for  Legal  Affairs 
D  McCarty  Thornton       Deputy  Inspector  General 

for  Legal  Affairs 

DEPARTMENT  OF  JUSTICE 
Robert  L  Ashbaugh        Deputy  Inspector  General 
Mary  W  Demory    .,  ,      Senior  Executive  for  Stra- 
tegic Planning  and  Spe- 
cial Proiects. 

DEPARTMENT  OF  LABOR 
Colleen  B  Callahan        Deputy  Inspector  General 

for  Management 
Stephen  J  Cossu Deputy  Inspector  General 

for  Labor  RacketeenngS 

Fraud  Investigations 

Jose  Ralls    Administrative  Officer 

Sylvia  Horowitz Counsel  to  the  Inspector 

General 


DEPARTMENT  OF  TRANSPORTATION 
Todd  J  Zinser  Deputy  Inspector  General 

Alexis  M  Stefani  Assistant  inspector  General 

for  Audits 
Thomas  J  Howard  Deputy  Assistant  Inspectc 

General  for  Maritime  and 
Departmental  Programs. 


DEPARTMENT 
Dennis  S  Schmdei 
Maria  A  Freedman 

Michael  C  Tarr 

William  H  Pugh,  III 

Eliza()eth  M  Redman 
Richard  K   Delmar  .,,, 


OF  THE  TREASURY 

Deputy  Inspector  General. 

Assistant  Inspector  General 
for  Audit 

Assistant  Inspector  General 
for  Investigations 

Deputy  Assistant  inspector 
General  for  Audit  (Finan- 
cial Management) 

Deputy  Assistant  Inspector 
General  for  Investigations 

Counsel  to  the  inspector 
General 


DEPARTMENT  OF   THE   TREASURY— TREASURY 
INSPECTOR  GENERAL  FOR  TAX  ADMINISTRA- 
TION 
Pamela  J  Gardiner         Deputy  Inspector  General 

for  Audit 
Daniel  R  Devlin  Assistant  Inspector  General 

for  Audit  (HO  Ops  And  Ex 

Org) 
Gordon  C  Milboum        Assistant  Inspector  General 

for  Audii  (Small  Business 

and  Corporate  Progs  i 
Scott  E  Wilson  Assistant  inspectc  General 

for  Audit  (Info  Sys   Prog). 
Robert  C  Cortesi  Deputy  Inspector  General 

tor  Investigations 
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Members  Title 

David  B  Buckley Assistant  Inspector  General 

for  Investigations 

Steven  M.  Jones  Assistant  inspector  General 

for  Investigations 

Elmer  R  Stone    Assistant  Inspector  General 

for  Investigations 

Mary  Anne  Curlin  Chief  Counsel  to  the  Inspec- 
tor General 

Joseph  I  Hungate  Assistant  Inspector  General 

for  Info  Teen 

DEPARTMENT  OF  VETERANS  AFFAIRS 

Michael  Slachta.  Jr.  .  .  Assistant  inspector  General 
for  Auditing 

John  Bilobran  Deputy  Assistant  Inspector 

General  for  Auditing 

Richard  Ehrlichman  Deputy  Assistant  Inspector 
General  for  Management 
and  Administration 

Alanson  Schweitzer        Assistant  inspector  General 
for  Healthcare  Inspec- 
tions 

Michael  Staley  Deputy  Assistant  Inspector 

General  for  Healthcare  In- 
spections 

Maureen  T  Regan  Counselor  to  the  Inspector 
General 

ENVIRONMENTAL  PROTECTION  AGENCY 
Gary  Johnson  Deputy  Inspector  General 

Elissa  Karpf  Assistant  inspector  General 

for  Planning,  Analysis 

and  Results 
John  Jones  Assistant  Inspector  General 

for  Mission  Systems 
Emmett  Dashiell  Acting  Assistant  Inspector 

for  Investigations 
MarX  Biaiek  Counsel  to  the  Inspector 

General 

FEDERAL  COMMUNICATIONS  COMMISSION 
H  Walker  Feaster  Inspector  General 

FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 
Richard  L  Skinner  Deputy  Inspector  General 

Nancy  L  Hendncks         Assistant  Inspector  General 

for  Audits 
Joseph  G  Sullivan  Assistant  Inspector  General 

for  Investigations 

GENERAL  SERVICES  ADMINISTRATION 
Joel  S  Gallay  Deputy  inspector  General 

Kathleen  S  Tighe  Counsel  to  the  Inspector 

General 
James  E  Henderson      Assistant  Inspector  General 

for  Investigations 
Eugene  L  Waszily  Assistant  Inspector  General 

for  Auditing 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 
David  M  Cushing  Assistant  Inspector  General 

for  Inspections  &  Assess- 
ments 
Francis  P  LaRocca        Counsel  to  the  Inspector 

General 
Alan  J  Lamoreaux  Assistant  Inspector  General 

for  Auditing 

NATIONAL  SCIENCE  FOUNDATION 
Thomas  Cross  Deputy  Inspector  General 

NUCLEAR  REGULATORY  COMMISSION 
David  C  Lee  Deputy  Inspector  General 

Stephen  D  Dingbaum     Assistant  Inspector  General 
for  Audits 

OFFICE  OF  PERSONNEL  MANAGEMENT 
Joseph  R  Willever  Deputy  Inspector  General 

Harvey  D  Thorp  Assistant  Inspector  General 

for  Audits 
Nort)ert  E.  Vint  Assistant  Inspector  General 

for  Investigatkjns 


Members  Title 

E  Jeremy  Hutton     .       Assistant  Inspector  General 
for  Legal  Affairs. 

RAILROAD  RETIREMENT  BOARD 
William  H  Tebbe  Assistant  Inspector  General 

for  Investigations 
Hennetta  B  Shaw  Assistant  Inspector  General 

for  Audit. 

SMALL  BUSINESS  ADMINISTRATION 

Peter  L  McClinlock   .      Deputy  Inspector  General. 

David  Gray  Counselto  the  Inspector 

General 

Robert  G  Seabrooks      Assistant  Inspector  General 
for  Auditing 

Emilie  Baebel  Assistant  Inspector  General 

for  Inspection  &  Evalua- 
tion. 

Mark  Woods  Assistant  Inspector  General 

for  Investigations. 

SOCIAL  SECURITY  ADMINISTRATION 
Steve  Schaeffer Assistant  Inspector  General 

for  Audit 
Patrick  O'Carroll  Assistant  Inspector  General 

for  Investigations 
Kathy  Buller Counsel  to  the  Inspector 

General 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 
Aletha  Brown  Inspector  General 

(FR  Doc.  02-10545  Filed  4-29-02:  8:45  ami 

BILUNG  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45795;  File  No.  4-429] 

Joint  Industry  Plan;  Notice  of  Filing  of 
Joint  Amendments  Nos.  2  and  3  to  the 
Options  Intermarket  Linkage  Plan 
Relating  to  Satisfaction  of  Trade- 
Throughs,  the  Procedures  for  Handling 
Multiple  Principal  Orders,  Restrictions 
on  Withdrawal,  and  an  Implementation 
Timetable 

April  22.  2002. 

Pursuant  to  section  llA(a)(3)  of  the 
Securities  Exchange  Act  of  1934 
("Acfl '  and  Rule  llAa3-2 
thereunder,-  notice  is  hereby  given  that 
on  November  20.  2001.  November  21. 
2001,  December  10,  2001.  December  10. 
2001.  and  December  26,  2001,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  International  Stock  Exchange 
LLC  ("ISE"),  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE").  Pacific 
Exchange,  Inc.  CPCX"),  and  American 
Stock  Exchange  LLC  ("AMEX") 
(collectively,  the  "Participants"), 
respectively,  filed  with  the  Seciu-ities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  ("Joint 
Amendment  No.  2")  to  the  Options 


Intermarket  Linkage  Plan. '  In  addition, 
on  April  5.  2002.  April  9.  2002.  April 
15.  2002.  April  15.  2002  and  April  16. 
2002.  CBOE.  ISE.  Phlx.  PCX.  and  Amex. 
respectively,  filed  with  the  Commission 
an  additioiial  amendment  ("Joint 
Amendment  No.  3")  to  the  Linkage 
Plan.  In  Joint  Amendment  No.  2.  the 
Participants  propose  to  alter  the  manner 
in  which  Participants  achieve 
satisfaction  of  trade-throughs.  to  change 
the  procedures  for  handling  multiple 
principal  orders  that  one  Participant 
sends  to  another  Participant,  and  to 
make  other  nonsubstantive  revisions  to 
the  Linkage  Plan.  In  Joint  Amendment 
No.  3.  the  Participants  propose  to 
change  the  process  by  which  a 
participant  may  withdraw  from  the 
Linkage  Plan,  to  incorporate  a  specific 
implementation  timetable  into  the 
Linkage  Plan,  to  require  each  participant 
to  provide  the  Commission  with  a 
detailed  project  plan  and  status  reports 
regarding  implementation  of  such 
project  plan,  and  to  conform  two 
provisions  of  the  Linkage  Plan  to  Joint 
Amendment  No.  2.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
Joint  Amendments  Nos.  2  and  3. 

I.  Description  and  Purpose  of  the 
Proposed  Amendments 

A.  Proposed  Joint  Amendment  No.  2 

The  primary  purpose  of  Joint 
Amendment  No.  2  is  to  effect  two 
substantive  changes  to  the  Linkage  Plan. 
In  addition,  the  proposed  amendment 
corrects  certain  typographical  errors  in 
the  Linkage  Plan  and  simplifies  the 
language  of  certain  of  the  Linkage  Plan's 
provisions. 

In  the  first  substantive  change,  the 
proposed  amendment  would  alter  the 
manner  in  which  the  Participants 
achieve  satisfaction  of  trade-throughs. 
The  Linkage  Plan  now  requires  that  a 
Participant  lodge  a  complaint  when  it 
identifies  a  trade-through  on  another 
exchange.  That  complaint  must  specify 
the  verifiable  number  of  customer 
contracts  at  the  disseminated  quotation 
that  were  traded-through.  The  exchange 
that  traded  through  then  responds  to  the 


'  15U.S.C.  78k.-l(a)(3). 
i  17  CFR  240.11  Aa3-2. 


'  On  |uly  28.  2000.  the  Commission  approved  a 
national  market  system  plan  ("Linkage  Plan")  for 
the  purpose  of  creating  and  operating  an 
intermarket  options  market  linkage  ("Linkage ') 
proposed  bv  Amex.  CBOE.  and  ISE.  See  Securities 
Exchange  .Act  Release  No.  43086.  65  FR  48023 
(August  4.  2000).  Subsequently.  Phlx  and  PCX 
joined  the  Linkage  Plan.  See  Securities  Exchange 
Act  Release  Nos.  43573  (November  16.  2000).  65  FR 
70850  (November  28.  2000)  and  43574  (November 
16.  2000).  65  FR  70851  (November  28.  2000).  On 
June  27.  2001.  the  Commission  approved  an 
amendment  to  the  Linkage  Plan.  See  Securities 
Exchange  Act  Release  No.  44482.  66  FR  35470  (July 
5.  2001). 
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complaint,  either  by  claiming  an 
exemption  from  liability  or  by  • 
addressing  the  trade-through.  If  such 
exchange  elects  to  satisfy  the  Participant 
traded-through,  it  would  send  a 
Satisfaction  Order  (as  defined  in  the 
Linkage  Plan)  to  the  Participant  that 
sent  the  complaint. 

The  proposed  amendment  would 
simplify  that  procedure  by  combining 
the  complaint  and  satisfaction  process. 
If  a  Participant  identifies  a  trade- 
through  on  another  exchange,  that 
Participant  would  send  a  Satisfaction 
Order  to  the  exchange  that  traded- 
through  for  the  number  of  verifiable 
customer  contracts  at  the  disseminated 
quotation.  The  exchange  receiving  that 
order  either  can  fill  the  order,  claim  an 
exemption  from  liability,  or  take  the 
other  action  currently  permitted  under 
the  Linkage  Plan  (such  as  correcting  the 
price  of  the  transaction  to  a  price  that 
would  not  be  a  trade-through).  Due  to 
the  uncertainty  as  to  whether  a 
Participant  will  receive  an  execution  of 
the  Satisfaction  Order,  the  proposed 
amendment  would  permit  the 
Participant  that  sent  the  Satisfaction 
Order  to  reject  any  execution  it  receives 
if  the  customer  order(s)  underlying  the 
Satisfaction  Order  had  been  executed  or 
canceled  while  the  Satisfaction  Order 
was  pending.'' 

The  second  substantive  effect  of  the 
proposed  amendment  would  be  to 
change  the  procediu'es  for  handling 
multiple  Principal  Orders  (as  defined  in 
the  Linkage  Plan)  that  one  Participant 
sends  to  another  Participant.  Currently, 
the  Linkage  Plan  provides  that  if  a 
market  maker  on  a  Participant  sends  a 
Principal  Order  for  automatic  execution 
(that  is,  an  order  for  up  to  10  contracts) 
to  another  exchange,  there  are  limits 
and  prohibitions  on  any  market  maker 
from  that  Participant  sending  additional 
Principal  Orders  to  the  same  exchange 
in  the  same  options  class.  Subject  to 
certain  exceptions,  a  Participant  caimot 
send  another  Principal  Order  for 
automatic  execution  for  15  seconds,  and 
for  the  following  45  seconds  it  can  only 
send  Principal  Orders  larger  than  the 
automatic  execution  size. 

The  Participants  represent  that  as  they 
began  developing  the  Linkage,  they 
recognized  that  implementing  this 
provision  would  be  extremely  difficult. 
Thus,  the  Participants  propose  to  place 
the  responsibility  for  monitoring  this 
activity  on  the  receiving,  not  the 
sending.  Participant.  Proposed  amended 
Section  7(a)(ii)(C)  of  the  Linkage  Plan 
states  that  if  a  Participant  received  a 


second  Principal  Order  for  automatic 
execution  from  a  Participant  within  15 
seconds,  it  could  reject  such  order. 
Similarly,  for  the  next  45  seconds,  the 
receiving  Participant  could  deny 
automatic  execution  to  any  Principal 
Orders  it  receives  from  the  same 
Participant.  The  same  exceptions  to 
these  provisions  contained  in  the 
current  Linkage  Plan  would  continue  to 
apply.  The  Participants  represent  that 
they  believe  that  this  provision  would 
simplify  the  development  of  the 
Linkage,  while  continuing  to  provide 
the  same  protections  as  currently 
provided  in  the  Linkage  Plan.^ 

B.  Proposed  foint  Amendment  No.  3 

The  primar\'  purpose  of  proposed 
Joint  Amendinent  No.  3  is  to  make  two 
substantive  changes  to  the  Linkage  Plan. 
In  addition,  the  proposed  amendment 
conforms  two  provisions  of  the  Linkage 
Plan  to  Joint  Amendment  No.  2. 

First,  the  proposed  amendment  would 
change  the  process  by  which  a 
Participant  withdraws  from  the  Linkage 
Plan.  Currently,  a  Participant  must  only 
provide  30  days  written  notice  to  the 
other  Participants  and  the  facilities 
manager  to  withdraw  from  the  Linkage 
Plan.  The  proposed  amendment  would 
restrict  withdrawal  from  the  Linkage 
Plan  by  requiring  Participants  to  effect 
an  amendment  to  the  Liiikage  Plan, 
which  would  be  subject  to  Commission 
approval.  The  Participant  would  be 
required  to  state  how  it  plans  to 
accomplish,  by  alternate  means,  the 
goals  of  the  Linkeige  Plan  regarding 
limiting  trade-throughs  of  prices  on 
other  exchanges  trading  the  same 
options  classes.  A  Participant  would  be 
permitted  to  propose  such  an 
amendment  unilaterally,  and  approval 
of  the  other  Participants  would  not  be 
required.^ 

Second,  the  proposed  amendment 
would  incorporate  into  the  Linkage  Plan 
a  specific  implementation  timetable. 
The  Participants  propose  to  implement 
the  Linkage  in  two  phases:  The  first 
phase  would  be  limited  to  those  aspects 
of  the  plan  providing  for  automatic 
execution,  and  the  second  phase  would 
provide  all  other  Linkage  functionality. 
The  proposal  would  require  the 
Participants  to  begin  full  intermarket 
testing  of  phase  1  no  later  than 
December  1,  2002,  and  testing  of  phase 
2  no  later  than  March  1,  2003.  The 
Participants  would  be  required  to 
implement  the  functionality  of  phase  1 
and  phase  2  as  soon  as  practical  after 
successful  testing,  and  no  later  than 


Februan-  1.  2003  and  April  30.  2003. 
respectively." 

In  addition,  proposed  Joint 
Amendment  No.  3  would  require  each 
Participant  to  provide  the  Commission 
with  a  detailed  project  plan  and 
monthly  status  reports  regarding 
implementation  of  such  project  plan." 

Lastly,  proposed  Joint  Amendment 
No.  3  would  conform  two  Linkage  Plan 
provisions  to  Joint  Amendment  No.  2  by 
replacing  references  to  trade-through 
complaints  with  references  to 
Satisfaction  Orders."' 

n.  Implementation  of  the  Plan 
Amendments 

The  Participants  propose  to  make  the 
proposed  amendments  to  the  Linkage 
Plan  reflected  in  this  filing  effective 
when  the  Commission  approves  the 
amendments. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Linkage 
Plan  amendments  are  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
Linkage  Plan  amendments  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  Linkage  Plan  amendments 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Amex.  CBOE, 
ISE,  Phbc.  and  PCX.  All  submissions 
should  refer  to  File  .No.  4-429  and 
should  be  submitted  by  May  21.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-10541  Filed  4-29-02;  8;45  am) 
BILUNG  CODE  SOI  0-01 -P 


*  See  proposed  changes  to  the  definitions  of 
"Satisfaction  Order"  and  "Reference  Price."  and 
§  8(c)  of  the  Linkage  Plan. 


^  See  proposed  changes  to  §  7(a)(ii)(C)  and  (D)  of 
the  Linkage  Plan. 
*  See  Proposed  §  4(d)  of  the  Linkage  Plan, 


"  See  Proposed  §  12(a)  of  the  Linkage  Plan. 
•  See  Proposed  §  12(b)  of  the  Linkage  Plan. 
<*  See  proposed  changes  to  §  8(c)  of  the  Linkage 
Plan 

'"  17  CFR  200.30-3(a)(29). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45799;  File  No.  SR-BSE- 
2001-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  Clearly  Erroneous 
Transactions  In  Nasdaq  Securities 

April  22.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
December  26,  2001.  the  Boston  Stock 
Exchange  ("Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish  a 
rule  governing  the  resolution  of  clearly 
erroneous  transactions  in  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq") 
securities.  The  text  of  the  proposal  is 
below.  All  language  is  new. 

Chapter  XXXV    Qearly  Erroneous 
Transactions 

Sec.  30.  For  the  purposes  of  this 
section,  the  terms  of  a  transaction  are 
clearly  erroneous  when  there  is  an 
obvious  error  in  any  term,  such  as  price, 
niunber  of  shares  (or  other  unit  of 
trading),  or  identification  of  the 
security. 

Officers  of  the  Nasdaq  Stock  Market 
("Nasdaq")  shall  have  the  authority  to 
review  any  transaction  arising  from  the 
use  of  a  Nasdaq  system,  including,  but 
not  limited  to,  SuperSoes,  SelectNet.  or 
SuperMontage.  Exchange  specialists 
authorized  to  trade  Nasdaq  securities 
are  obligated  to  cooperate  with  officers 
of  Nasdaq  in  their  review  of  clearly 
erroneous  transactions,  and  to  abide  by 
the  procedures  set  forth  in  Nasdaq  Rule 
11890(b)  and  (c). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 


proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 
The  Exchange  is  proposing  to  add  a 

section  to  Chapter  XXXV  of  its  rules, 
which  pertains  to  the  trading  of  Nasdaq 
securities  on  the  Exchange.  Proposed 
Section  30  would  govern  situations  in 
which  there  is  an  obvious  error  in  any 
part  of  a  Nasdaq  security  transaction.  In 
large  part,  the  proposed  Section  30 
conforms  to  Nasdaq  Rule  11890,  Clearly 
Erroneous  Transactions,  and  obliges 
Exchange  specialists  to  cooperate  with 
officers  of  Nasdaq  in  their  review  of 
clearly  erroneous  transactions  occxirring 
on  a  Nasdaq  system. 

2.  Statutory  Basis 
The  statutory  basis  for  the  proposed 

rule  change  is  Section  6(b)(5)  of  the 
Act  2  in  that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  pubhc  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biuden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
aiguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  Aat  are  filed  with  the 
Commission,  and  all  written 
commvinications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  wnth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2001-09  and  should  be 
submitted  by  May  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-10539  Filed  4-29-02;  8:45  am) 

BILUNG  CODE  801(M)1-P 


15  U.S.C.  78s(b)(l). 


2  15  U.S.C.  78flb)(5). 


3  17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45800;  File  No.  SR-CBOE- 
2001-65] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  To  Permit  a  Single  Response  From 
Market  Makers  to  a  Request  To 
Execute  a  Large  Order 

April  22,  2002. 

I.  Introduction 

On  December  17.  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder, 2  a  proposed  rule  change  to 
permit  a  single  response  from  market 
makers  to  a  request  to  execute  a  large 
order.  3  The  CBOE  filed  an  amendment 
to  the  proposed  rule  change  on  March 
6.  2002."  The  Federal  Register 
published  the  proposed  rule  change  and 
Amendment  No.  1  for  comment  on 
March  18,  2002.5  jhe  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change,  as  amended  by 
Amendment  No.  1. 

n.  Description  of  Proposal 

The  CBOE  proposes  to  amend  CBOE 
Rule  8.7  to  allow  CBOE  market  makers 
to  respond  to  a  member's  request  for  a 
quick  and  certain  market.  Proposed 
Interpretation  .11  to  CBOE  Rule  8.7 
would  permit  market  makers  jointly  to 
discuss  a  request  from  a  member  for  a 
single  response  to  an  order  that  is 


'15  use.  78s(b)(l). 

M7CFR240.19b--J. 

'The  Exchange  filed  this  proposed  rule  change 
pursuant  to  the  provisions  of  Section  IV.B.j.  of  the 
Commission's  September  11.  2000  Order  Instituting 
Public  .^dministrative  Proceedings  Pursuant  to 
Section  19(h)(l|  of  the  .^ct.  which  required  the 
Exchange,  among  other  things,  to  adopt  new,  or 
amend  existing,  rules  to  include  any  practice  or 
procedure  whereby  market  makers  trading  an\ 
particular  option  class  determine  by  agreement  the 
spreads  or  option  prices  at  which  they  will  trade 
any  option  class 

••See  letter  from  Patrick  Sexton.  .Assistant  General 
Counsel.  CBOE.  to  Deborah  Flynn.  .Assistant 
Director.  Division  of  Market  Regulation,  dated 
March  4.  2002  (  ".Amendment  No.  1).  .Amendment 
No.  1  deletes  a  footnote  from  the  original  filing  that 
stated  that  a  member  would  be  viewed  as  having 
requested  a  single  bid  or  offer  if  the  member 
expressed  to  a  trading  crowd  that  generally  he  or 
she  expected  a  single  bid  or  offer  for  any  order  of 
greater  than  the  Exchange's  Retail  .Automatic 
Execution  System  ("R.AES")  order  eligibility  size, 
unless  he  or  she  requested  otherwise  in  a  specific 
circumstance. 

'  Securities  Exchange  Act  Release  No,  45542 
(March  12,  2002),  67  FR  12068. 


greater  in  size  than  the  RAES  order 
eligibility  size  for  that  option  class,  in 
order  to  provide  a  single  bid  or  offer, 
based  upon  the  aggregate  of  individual 
bids  or  offers  by  members  in  the  trading 
crowd.  Such  coordination  would  be 
permitted  only  in  situations  where  the 
member  representing  the  order  requests 
a  single  bid  or  offer.  When  a  single  bid 
or  offer  made  in  response  to  a  request 
results  in  the  order  being  executed,  the 
order  will  be  apportioned  among  the 
market  makers  who  participated  in 
making  the  single  bid  or  offer  according 
to  the  number  of  contracts  each  market 
participant  committed  to  trading,  and 
each  market  maker  shall  be  obligated  to 
fulfill  his  portion  of  the  single  bid  or 
offer  at  the  single  price. ^ 

ni.  Discussion 

After  careful  consideration  the 
Commission  has  determined  to  approve 
the  proposed  rule  change.  For  the 
reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,^  and.  in 
particular,  with  section  6(b)(8)  of  the 
Act.8  which  requires  that  the  rules  of  an 
exchange  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  proposed  rule  change  would 
permit  CBOE  market  makers  in  the 
trading  crowd  to  make  a  collective 
response  to  a  request  to  fill  a  large  order, 
provided  that  a  collective  response  is 
requested.  The  Commission  believes 
that  this  exception  recognizes  the  desire 
of  the  marketplace  to  provide  a  single 
price  to  a  request  to  fill  a  large  order 
that  a  single  member  would  not  be  able 
to  fill.  The  Commission  believes  that 
any  anticompetitive  effect  of  this 
exception  is  limited  by  requiring  that 
there  be  a  member's  specific  request  for 
a  single  price  and  that  the  order  be 
sufficiently  large. '^  In  addition,  the 
Commission  notes  that  notwithstanding 
this  exception,  a  single  crowd 
participant  may  voice  a  bid  or  offer 


'The  Exchange  has  submitted  another  proposed 
rule  change  {SR-CBOE-2002-08)  relating  to 
allocation  of  trades,  including  trades  pursuant  to 
proposed  Interpretation  and  Policy  ,  1 1  to  CBOE 
Rules.-, 

"  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  r.SC.  78f(bl(8) 

^The  (x)mmission  expects  the  Exchange  to 
monitor  the  collective  actions  that  are  undertaken 
pursuant  to  the  rule  change  approved  herein  for  any 
undesirable  or  inappropriate  anticompetitive 
effects.  The  Cxjmmission's  examination  staff  will 
monitor  the  Exchange's  efforts  in  this  regard 


independently  from,  and  differently 
from,  the  LMM  and  other  members  of  a 
trading  crowd. 

Although  the  Exchange  states  in  the 
proposal  its  belief  that  the  proposed  rule 
change  enhances  competition,  the 
Commission  does  not  agree  The 
Commission  believes,  however,  that  the 
proposal  is  not  inconsistent  with  the 
Act  because  it  does  not  impose  an 
inappropriate  burden  on  competition. 
Moreover,  the  Commission  stronglv 
disagrees  with  the  CBOEs  statement  in 
its  proposal  that  members  representing 
large  orders  who  do  not  request  a  single 
price  may  not  be  satisf\-ing  their  duty  of 
best  e.xecution  because  of  the  risk  that 
the  market  may  move  substantially  as 
the  member  attempts  to  execute  the 
whole  order  in  pieces.  The  Commission 
also  notes  that  in  ,\mendment  No,  1,  the 
Exchange  deleted  a  footnote  from  the 
original  filing  that  stated  that  a  member 
would  be  viewed  as  having  requested  a 
single  bid  or  offer  if  the  member 
expressed  to  a  trading  crowd  that 
generally  he  or  she  expected  a  single  bid 
or  offer  for  any  order  of  greater  than  the 
RAES  order  eligibility  size,  unless  he  or 
she  requested  otherwise  in  a  specific 
circumstance.  In  light  of  this  change, 
and  for  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 

Finally,  the  Commission  finds  that  the 
proposed  rule  change  is  designed  to 
effectively  limit  the  circumstances  in 
which  collective  action  is  permissible. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  .\ct."  that  the 
proposed  rule  change  (SR-CBOE-2001- 
65).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland. 

Deputy  Secretary- 

|FR  Dot    02-10542  Filed  4-29-02:  8:45  am) 

BILUNG  CODE  801 0-01 -P 


'"15  U.S.C,  78s[b)(2). 

>' 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45803:  File  No.  SR-ISE- 
2002-01] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  thereto  by  the 
International  Securities  Exchange  LLC 
To  Restructure  From  a  Limited  Liability 
Company  to  a  Corporation 

April  23.  2002. 
I.  Introduction 

On  January  11.  2002.  the  International 
Securities  Exchange  LLC  C'lSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").>  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  '  to 
restructure  from  a  limited  liability 
company  to  a  corporation  and  to 
"demutualize"  by  separating  the  equity 
interest  in  the  Exchange  from  members' 
trading  rights.  On  March  5,  2002.  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change.''  The  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
March  15.  2002. '^  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

The  ISE  is  currently  structured  as  a 
limited  liability  company  ("LLC"),  in  ■ 
which  memberships  encompass  both 
trading  rights  and  equity  ownership. 
The  Exchange  plans  to  restructure  from 


>15U,S,C.  78s(b)(l). 

■!17CFR240.19b-4. 

'  The  text  of  the  proposed  rule  change  consists  of: 
( 1 )  A  new  Oilificate  of  Incorporation;  (2)  a  new 
Constitution:  and  (3)  amendments  to  the  Exchanges 
Rules. 

*  See  letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel,  ISE.  to  Nancy 
Sanow.  .■\ssistant  Director.  Division  of  Market 
Regulation  CDivision").  Commission,  dated  March 
4.  2002  ( ■Amendment  No  l").  In  Amendment  No. 
1.  the  Exchange  expanded  the  concentration  limits 
regarding  ownership  of  the  Class  A  Common  Stock 
of  its  proposed  corporation.  Specifically,  the 
Exchange  amended  the  proposed  rule  change  to 
include  a  general  prohibition  on  the  voting  rights 
with  respect  to  stock  that  a  person  owns  above  a 
20  percent  ceiling.  However,  the  Exchange  states 
that  its  Board  of  Directors  CBoard  "I  would  be  able 
lo  exempt  a  person  from  the  voting  limit  if  such  an 
exemption  generally  would  be  consistent  with  the 
Exchange's  self-regulatory  responsibilities.  The 
Board  would  not  be  able  to  grant  an  exemption  to: 
members:  their  affiliates,  or  persons  subject  lo  a 
statutory  disqualification.  In  addition.  Amendment 
No.  1  specifies  that  any  'poison  pill"  the  new 
corporation  adopts  will  be  subject  lo  prior 
Commission  approval. 

'>  See  Securities  Exchange  .Act  Release  No.  45529 
(March  8,  2002).  67  FR  11732. 


a  limited  liability  company  ("Old  ISE") 
to  a  Delaware  stockholder  corporation 
(•'New  ISE")  and  to  demutualize  by 
separating  the  equity  interest  in  the 
Exchange  from  members"  trading  rights. 
Newly  issued  Class  A  Common  Stock 
would  represent  the  equity  ownership 
in  ISE  and  newly  issued  Class  B 
Common  Stock  would  represent  the 
trading  rights  on  ISE.  The  members  of 
Old  ISE  would  become  stockholders  of 
New  ISE.  New  ISE  may  issue  classes  of 
preferred  stock  in  the  future,  the  terms 
of  which  would  be  defined  by  the  Board 
and  filed  with  the  Commission  for 
approval. 

In  addition,  the  Exchange  has  adopted 
the  following  interpretation  of  its  Rules: 

Upon  reorganization,  the  Exchange  would 
be  a  Delaware  corporation.  Pursuant  to 
[Paragraph  (a)(ii)  of  .Section  II  of  the 
Kxchange's  Certificate  of  Incorporation,  the 
holders  of  the  Exchange's  Class  A  Common 
Stock  "would  be  entitled  to  receive,  when 
and  if  declared  bv  the  Board  of  Directors,  out 
of  the  assets  of  [New  ISE)  which  are  by  law 
available  therefor,  dividends  payable  either 
in  cash,  in  stock  or  otherwise."  the  Exchange 
states  its  policy  is  that  any  revenues  it 
receives  from  regulatory  fees  or  regulatory 
penalties:  would  be  segregated;  would  be 
applied  to  fund  the  legal,  regulatory  and 
surveillance  operations  of  the  Exchange:  and 
would  not  be  used  to  pay  dividends  lo  the 
holders  of  the  Class  A  Common  Stock. 

A.  Class  B  Common  Stock 

The  Class  B  Common  Stock  would 
confer  upon  holders  trading  privileges 
and  specified  voting  rights  associated 
with  the  memberships  in  Old  ISE.  The 
Class  B  shares  would  be  issued  in  three 
series  corresponding  with  the  existing 
membership  types.  Accordingly,  each 
Class  A  Membership  Interest  (Primary 
Market  Maker  ("PMM")  Members) 
would  receive  one  share  of  Class  B 
Common  Stock.  Series  B-1  (the  "Series 
B-1  Stock ');  each  Class  B  Membership 
Interest  (Competitive  Market  Maker 
( "CMM")  Members)  would  receive  one 
share  of  Class  B  Common  Stock,  Series 
B-2  (the  "Series  B-2  Stock");  and  each 
Class  C  Membership  Interest  (Electronic 
Access  Members  ("EAM"))  would 
receive  one  share  of  Class  B  Common 
Stock,  Series  B-3  (the  "Series  B-3 
Stock"). 

Series  B-1  Stock  holders  and  Series 
B-2  Stock  holders  would  have  voting 
rights  with  respect  to  actions  affecting 
the  number  of  issued  shares  of  Series  B- 
1  Stock  and  Series  B-2  Stock  (the  "Core 
Rights").  The  holders  of  each  series  of 
Class  B  Common  Stock  would  have  the 
same  trading  privileges  they  currently 
hold  as  PMMs,  CMMs,  and  EAMs. 

A  holder  of  Class  B  Common  Stock, 
together  with  any  affiliate,  would  not  be 
permitted  to  own  more  than  20%  of 


Series  B-1  Stock  or  Series  B-2  Stock. 
ISE  Founders  «  would  have  a  temporary 
exemption,  not  to  extend  past  May  26, 
2010.  from  these  ownership 
concentration  limits.  Founders, 
however,  would  have  no  voting  rights, 
other  than  a  vote  related  to  Core  Rights, 
for  any  shares  in  excess  of  20%  of  the 
Series  B-1  Stock  or  20%  of  the  Series 
B-2  Stock. 
B.  Class  A  Common  Stock 

In  addition  to  receiving  a  share  of 
Series  B-1  common  stock,  each  PMM 
will  also  receive  several  shares  of  Class 
A  Common  Stock.  The  holders  of  Class 
A  Common  Stock  would  have  the  right 
to  vote  on  any  matter  that  requires  a 
vote  of  the  stockholders  of  New  ISE. 
other  than  votes  with  respect  to  Core 
Rights.  If  a  holder  of  Class  A  Common 
Stock,  together  with  any  affiliate,  owns 
more  than  20%  of  the  Class  A  Conunon  • 
Stock,  the  holder  would  have  no  voting 
rights  for  shares  owned  in  excess  of  the 
20%  concentration  limit.  The  New  ISE 
Board,  however,  may  approve  an 
exemption  to  this  prohibition  for  any 
person  other  than  a  New  ISE  member, 
an  affiliate  of  a  New  ISE  member,  or  a 
person  subject  to  a  statutory 
disqualification  under  Section  3(a)(3)  of 
the  Act,^  if  the  Board  determines  that 
such  an  exemption  generally  would  be 
consistent  with  the  New  ISE's  self- 
regulatory  responsibilities.  ISE 
Founders  would  have  a  temporary 
exemption,  not  to  extend  past  May  26, 
2010.  from  the  voting  limitation  on 
Class  A  Common  Stock  shares  owned  in 
excess  of  20%,  but  only  with  respect  to 
any  vote  regarding  any  merger, 
consolidation,  or  dissolution  of  the  New 
ISE  or  any  sale  of  all  or  substantially  all 
of  the  assets  of  the  New  ISE.  . 

C.  Transfer  of  Memberships 

In  addition,  the  Exchange  proposes  to 
eliminate  the  bid/offer  system  of  selling 
memberships  and  to  eliminate  the 
claims  process  and  deposit 
requirements  for  sales,  transfer,  and 
leases.  The  Exchange  proposes  to  allow 
members  to  negotiate  their  own 
purchases  and  sales,  subject  to  the 
purchase  or  transfer  agreement  being 
filed  with,  and  approved  by,  the 
Exchange. 

D.  Election  of  the  Board  of  Directors 
The  size  and  composition  of  the 

Board  of  Directors  of  New  ISE  would 


I-  As  defined  in  the  New  ISE  Constitution,  the 
term  "Founder  "  means  a  person  or  entity  that 
purchased  the  former  Class  A  or  Class  B 
Memberships  directly  from  the  Exchange  on  or 
prior  to  August  1.  1998,  but  only  with  respect  to 
his  or  its  ownership  of  such  memberships. 

'15U.S.C.  78c(a)(3). 
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remain  the  same  following  the 
demutualization.  In  future  elections,  the 
holders  of  the  Class  B  Common  Stock 
would  elect  six  directors:  two  directors 
elected  by  the  holders  of  Series  B-1 
Stock:  two  directors  elected  by  the 
holders  of  Series  B-2  Stock;  and  two 
directors  elected  bv  the  holders  of  Series 
B-3  Stock.  The  holders  of  the  Class  A 
Common  Stock  would  elect  nine 
directors:  eight  non-industry  directors 
(including  at  least  two  who  would  be 
public  representatives)  and  the  Chief 
Executive  Officer.  As  opposed  to  the 
current  structure,  PMMs.  CMMs.  and 
EAMs  would  have  the  right  to  vote  for 
the  non-industry  directors  only  to  the 
extent  they  own  Class  A  Common  Stock. 
A  nominating  committee  consisting  of 
representatives  of  holders  of  the  Series 
B  Common  Stock  would  select  the 
nominees  for  Series  B  directors,  and  the 
non-industry  directors  on  the  Board 
would  select  the  nominees  for  non- 
industn,'  directors.  Holders  of  the 
appropriate  classes  of  common  stock 
also  would  be  able  to  nominate  rival 
candidates  for  the  Board. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. **  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,'^  in  that  that  it  is 
designed  to  (1)  assure  fair  representation 
of  its  members  in  the  selection  of  an 
exchange's  directors  and  administration 
of  its  affairs  and  provide  that,  among 
other  things,  one  or  more  directors  shall 
be  representative  of  investors  and  not  be 
associated  with  the  exchange,  or  with  a 
broker  or  dealer;  (2)  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  w'ith  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system:  and  (3) 
protect  investors  and  the  public  interest. 

A.  Fair  Representation  of  Members 

Section  6(b)(3)  of  the  Act  requires  that 
the  rules  of  an  exchange  assure  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 


'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  L'.S.C.  78c(f). 

9  15U.S.C.  78f(b). 


administration  of  its  affairs  and  provide 
that  one  or  more  directors  be 
representative  of  issuers  and  investors 
and  not  be  associated  with  a  member  of 
the  exchange,  or  with  a  broker  or 
dealer.'" 

The  size  and  composition  of  the 
Board  of  Directors  of  New  ISE  would 
remain  the  same  following  the 
demutualization;  the  Board  would 
continue  to  consist  of  15  directors  and 
initially  will  consist  of  the  current 
Board  of  Old  ISE.  In  future  elections,  the 
holders  of  the  Class  B  Common  Stock 
will  elect  six  directors:  two  directors 
elected  by  the  holders  of  Series  B-1 
Stock:  two  directors  elected  by  the 
holders  of  Series  B-2  Stock:  and  two 
directors  elected  by  the  holders  of  Series 
B-3  Stock.  The  nominations  of  these  six 
directors  would  be  made  by  the  New 
ISE  nominating  committee,  which 
would  be  comprised  of  one  Series  B-1 
Common  Stock  representative,  one 
Series  B-2  Common  Stock 
representative,  and  one  Series  B-3 
Common  Stock  representative.  Persons 
may  also  be  nominated  to  be  Series  B 
Directors  by  a  petition  signed  by  5%  or 
more  of  the  holders  of  the  Series  of 
Class  entitled  to  elect  such  persons. 

The  holders  of  the  Class  A  Common 
Stock  will  elect  nine  directors:  Eight 
non-industr}'  directors  (including  at 
least  two  who  would  be  public 
representatives)  and  the  Chief  Executive 
Officer.  Nominees  for  election  of  the 
Non-Industry  Board  Directors,  including 
Public  Directors,  would  be  selected  by 
the  Non-Industry  Directors  currentlv  on 
the  Board.  Persons  may  also  be 
nominated  to  be  Non-Industry  Directors 
by  petition  signed  by  20%  or  more  of 
the  holders  of  Class  A  Common  Stock. 
Thus,  the  Board  would  include  six 
directors  nominated  and  elected  by 
members.  In  addition,  the  proposed 
New  ISE  Constitution  provides  that  the 
number  of  non-industr\'  members  on  the 
executive  and  audit  committees  equals 
or  exceeds  the  number  of  industry 
members.  The  New  ISE  executive 
committee  will  consist  of  six  directors, 
at  least  three  of  which  will  be  non- 
industr>'  directors  and  at  least  one  of 
whom  will  be  a  public  director. ' '  In 
addition,  the  New  ISE  audit  committee 
will  consist  of  three  to  five  directors, 
each  of  which  will  be  a  non-industr\' 
director,  and  at  least  one  of  the  non- 
industn,'  directors  will  be  a  public 
director. '2 

The  Commission  finds  that  the 
selection  of  6  of  the  15  directors  on  the 
.New  ISE's  Board  and  the  manner  in 


which  such  directors  will  be  nominated 
and  elected  satisfies  the  fair 
representation  requirement  in  Section 
6(b)( 3)  of  the  Act . '  *  Moreover ,  the 
Commission  finds  that  the  majority  non- 
industPk'  composition  of  the  Board  of  the 
New  ISE.  together  with  the 
compostional  balance  on  the 
committees,  is  sufficient  to  help  assure 
that  the  Exchange  actively  works  to 
protect  the  public's  interest  in  the 
fairness  of  the  securities  markets  and  is 
consistent  with  Section  6(b)(3)  of  the 
Act.'-* 

B.  Concentration  Limits 

The  ISE  has  also  proposed 
concentration  limits  to  restrict  the 
number  of  shares  that  a  stockholder, 
together  with  any  affiliate,  may  own  or 
vote.  A  holder  of  Class  B  Common 
Stock,  together  with  any  affiliate,  would 
not  be  permitted  to  own  more  than  20% 
of  Series  B-1  Stock  or  Series  B-2  Stock 
ISE  Founders  would  have  a  temporary 
exemption,  not  to  extend  past  May  26, 
2010.  from  the  ownership  concentration 
limits.  Founders,  however,  would  have 
no  voting  rights,  other  than  a  vote 
related  to  Core  Rights,  for  any  shares  in 
excess  of  20%  of  the  Series  B-1  Stock 
or  20%  of  the  Series  B-2  Stock. 

If  a  holder  of  Class  A  Common  Stock, 
together  with  any  affiliate,  owns  more 
than  20%  of  the  Class  A  Common  Stock, 
the  holder  would  have  no  voting  rights 
for  shares  owned  in  excess  of  the  20% 
concentration  limit.  The  New  ISE  Board, 
however,  would  be  permitted  to 
approve  an  exemption  to  this 
prohibition  for  any  person  other  than  a 
New  ISE  member,  an  affiliate  of  a  New 
ISE  member,  or  a  person  subject  to  a 
statutorv  disqualification  under  Section 
3(a)(3)  of  the  Act.'^'  if  the  Board 
determines  that  such  an  exemption 
generally  would  be  consistent  with  New 
ISE's  self-regulatory  responsibilities.  ISE 
Founders  would  have  a  temporarv 
exemption,  not  to  extend  past  May  26, 
2010.  from  the  voting  limitation  on 
Class  A  Common  Stock  shares  owned  m 
excess  of  20%.  but  only  with  respect  to 
any  vote  regarding  any  merger, 
consolidation,  or  dissolution  of  the  .New 
ISE  or  any  sale  of  all  or  substantially  all 
of  the  assets  of  the  New  ISE. 

The  Commission  finds  that  the 
proposed  restrictions  on  the  ownership 
and  voting  on  members,  who  are  also 
subject  to  regulation  by  the  Exchange,  is 
consistent  with  the  requirements  of 
Section  6(b)  of  the  Act.'*'  Moreover,  the 
Commission  believes  that  the  proposed 


'"ISLI.S.C.  78f(b)(3). 

"New  ISE  Constitution,  Article  V.  Section  5  2 

'2  New  ISE  Constitution.  Article  V.  Section  5.4 


"15  ISC  78f(b)(3). 
'M5L.S.C.  78flb)(3). 
"15  U.S.C.  78c(a)(3l. 
'«15U.S.C.  78fn))(ll. 
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ownership  and  voting  concentration 
limits  on  other  shareholders  will 
minimize  the  potential  that  the  control 
of  the  Exchange  by  one  or  a  few 
shareholders  would  impair  the 
Exchange's  ability  to  carry  out  its  self- 
regulatory  obligations. 

Finally,  the  Commission  notes  that 
New  ISE,  like  Old  ISE.  will  not  be 
structured  to  provide  its  shareholders  a 
profit  from  revenue  generated  by  the 
Exchange  as  a  result  of  regulatory  fees 
or  penahies  imposed  on  Exchange 
members.  The  New  ISE's  policy  is  that 
any  revenues  it  receives  from  regulatory 
fees  or  regulatory  penalties:  (1)  Would 
be  segregated;  (2)  would  be  applied  to 
fund  the  legal,  regulatory,  and 
surveillance  operations  of  the  Exchange: 
and  (3)  would  not  be  used  to  pay 
dividends  to  the  holders  of  Class  A 
Common  Stock.  In  addition,  the 
proposed  rules  of  New  ISE  do  not 
change  any  trading  privileges  of  its 
members.  The  Commission  finds  that 
the  allocation  and  use  of  regulatory  fees 
or  regulatory  penalties  is  consistent 
with  Section  6(b)(3)  of  the  Act '" 
because  it  will  ensure  that  the 
regulatory  authority  of  the  Exchange  is 
not  used  improperly  to  benefit  the 
shareholders. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'«  that  the 
proposed  rule  change  (SR-ISE-2002- 
01),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-10580  Filed  4-29-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45807;  File  No.  SR-NASD- 
2002-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Revisions  to 
the  Limited  Representative— Equity 
Trader  (Series  55)  Examination 
Program 

April  24.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  10, 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary. 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposed 
rule  change  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatorv  organization  under 
section  19(b)('3)(A)(i)  of  the  Act.^  and 
Rule  19b-4(f)(l)^  thereunder,  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
revisions  to  the  Limited 
Representative— Equity  Trader  (Series 
55)  examination  program.  The  proposed 
revisions  update  the  Series  55 
examination  study  outline,"*  selection 


specifications."  and  question  bank  "  to 
reflect  changes  to  the  laws,  rules,  and 
regulations  covered  by  the  examination. 
The  proposed  revisions  do  not  result  in 
any  textual  changes  to  the  By-Laws, 
Schedules  to  the  By-Laws,  or  Rules  of 
NASD  Regulation  or  the  NASD. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  Section  15A(g)(3)  of  the 
Act,^  which  requires  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members,  the 
NASD  has  developed  examinations,  and 
administers  examinations  developed  by 
other  self-regulatory  organizations,  that 
are  designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge.  NASD  Regulation 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
revisions  are  necessary  or  appropriate  in 
view  of  changes  pertaining  to  the 
subject  matter  covered  by  the 
examinations. 

The  Series  55  examination  is 
required,  with  certain  limited 
exceptions,  for  registered 
representatives  who  are  engaged  in 
proprietary  trading,  the  execution  of 
transactions  on  an  agency  basis,  or  the 
direct  supervision  of  such  activities, 
with  respect  to  transactions  in  equity. 


'M5U.S.C.  78flb)(31. 
'M5U.S.C.  78s(b)(2). 
'■»17CFR20O.3O-3(aKl2). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15U.S.C.  78s(b)(3)(A)(i). 
M7CFR240.19b-4(f)(1). 

5  See  Letter  to  Alden  S.  Adkins,  Senior  Vice 
President  and  General  Counsel.  NASD  Regulation, 
from  Belinda  Blaine,  Associate  Director,  Division  of 
Market  Regulation.  SEC,  dated  |uly  24,  2000. 

6  The  text  of  the  Series  55  study  outline  is 
available  at  NASD  Regulation  and  at  the 
Commission. 


'NASD  Regulation  has  requested  confidential 
treatment  for  the  Series  55  examination,  and  thus 
the  specifications  are  omitted  from  this  filing.  The 
specifications  have  been  filed  separately  with  the 
Commission  pursuant  to  Rule  24b-2  under  the  Act. 
17CFR240.24b-2. 

8  Based  upon  instruction  from  the  Commission 
staff.  NASD  Regulation  is  not  filing  the  question 
bank  for  Commission  review.  See  Letter  to  Alden 
S.  Adkins,  Senior  Vice  President  and  General 
Counsel,  NASD  Regulation,  from  Belinda  Blaine. 
Associate  Director,  Division  of  Market  Regulation, 
SEC.  dated  July  24,  2000. 

"ISL'.S.C.  78o-3(gJ(3). 
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preferred  or  convertible  debt  securities 
effected  otherwise  than  on  a  securities 
exchange.  There  is  an  exception  from 
the  requirement  for  the  Series  55 
examination  for  any  person  associated 
with  a  member  whose  trading  activities 
are  conducted  principally  on  behalf  of 
an  investment  company  that  is 
registered  with  the  Commission 
pursuant  to  the  Investment  Companv 
Act  of  1940  and  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  member. 

A  committee  of  industry 
representatives,  together  with  NASD 
Regulation  staff,  recently  undertook  a 
review  of  the  Series  55  examination 
program.  As  a  result  of  this  review. 
NASD  Regulation  is  proposing  revisions 
to  the  Series  55  examination  studv 
outline  to  reflect  changes  in  relevant 
laws,  rules,  and  regulations  covered  bv 
the  examination,  including  Rules 
llAcl-5.1"  llAcl-6."  and  llAcl-?'^ 
under  the  Act.  as  well  as  Regulation 
ATS.i* 

To  adequately  test  the  material 
covered  in  the  revised  examination. 
NASD  Regulation  is  proposing  to 
reorganize  the  substantive  sections  of 
the  outline  and  to  allocate  questions  to 
each  section  as  follows:  Nasdaq  and 
Over-The-Counter  Markets.  45 
questions:  Nasdaq  Automated  Execution 
and  Trading  Systems.  9  questions:  Trade 
Reporting  Requirements,  18  questions: 
and  General  Industry  Standards.  28 
questions.  Consequently,  NASD 
Regulation  is  proposing  to  increase  the 
total  number  of  multiple-choice 
questions  on  the  Series  55  examination 
to  100  from  90. 

NASD  Regulation  is  proposing  similar 
changes  to  the  corresponding  sections  of 
the  Series  55  examination,  selection 
specifications  and  question  bank.  The 
Series  55  examination  will  remain  a  3- 
hour  examination  and  the  passing  score 
for  the  examination  will  continue  to  be 
70%. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  revisions  are  consistent  with 
the  provisions  of  Sections  15A{b){6)  i-* 
and  15A{g)(3)  of  the  Act.'^  which 
authorize  the  NASD  to  prescribe 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
NASD  members. 


'"  17  CFR  240.1  lAcl-5. 
'•  17CFR240.nAcl-6. 
'■il7C;FR240.11Acl-7. 
'M7  CFR  242.300-303. 
'"ISU.S.C.  78o-3(b)(6). 
•M5U.S.C.  78o-3(g)(3). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessar\-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory-  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  '^  and  Rule  19b- 
4(f)(1) '"  thereunder,  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulaton,-  organization.  NASD 
Regulation  proposes  to  implement  the 
revised  Series  55  examination  program 
on  August  1.  2002. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretarv, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V.  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 


submissions  should  refer  to  file  number 
SR-NASD-2002-51  and  should  be 
submitted  by  May  21.  2002. 

For  the  Commission.  b\  (he  Division  of 
Marlvet  Regulation,  pursuant  to  delegated 

authorilv ,'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Dg(    02-10,581  Filed  4-29-02;  8:45  am) 

BILUNG  CODE  801 0-01 -U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45608:  File  No.  SR-NASD- 
2002-50] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Revisions  to 
the  Limited  Principal— Direct 
Participation  Programs  (Series  39) 
Examination  Program 

April  24,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on  April  10. 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  whollv  owned  subsidiarv. 
NASD  Regulation.  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposed 
rule  change  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatorv  organization  under 
section  19(b)(3)(A)(i)  of  the  Act,*  and 
Rule  19b-4(fl(l)''  thereunder,  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission,'^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons, 

1.  Self-Regulator>-  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
revisions  to  the  Limited  Principal — 


'6  15  U.S.C.  78s(b)l3)(A){i). 
"17CFR240,19b-4(f)(l). 


'«17CFR200  3O-3(a)(12). 

'ISU.S.C.  78s(b)(l). 

n7CFR240,19b-4. 

M5U.S.C.  78s(b)l3)(A)(i). 

M7CFR240.19b-4(f)(l). 

'■  See  Letter  to  Alden  S  Adkins.  Senior  Vice 
President  and  General  Counsel.  NASD  Regulation, 
from  Belinda  Blaine-.  Associate  Director.  Division  of 
Market  Regulation,  SEC.  dated  luly  24.  2000. 
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Direct  Participation  Programs  (Series  39) 
examination  program.  The  proposed 
revisions  update  the  Series  39 
examination  study  outline,"  selection 
specifications,"  and  question  bank"  to 
reflect  changes  to  the  laws,  rules,  and 
regulations  covered  by  the  examination 
and  to  reflect  more  accurately  the  duties 
and  responsibilities  of  a  direct 
participation  programs  principal.  The 
proposed  revisions  also  change  the 
method  for  scoring  the  Series  39 
examination.  The  proposed  revisions  do 
not  result  in  any  textual  changes  to  the 
By-Laws,  Schedules  to  the  By-Laws,  or 
Rules  of  NASD  Regulation  or  the  NASD. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  Section  15A{g)(3)  of  the 
Act,"'  which  requires  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members,  the 
NASD  has  developed  examinations,  and 
administers  examinations  developed  by 
other  self-regulatory  organizations,  that 
are  designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge.  NASD  Regulation 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 


revisions  are  necessary  or  appropriate  in 
view  of  changes  pertaining  to  the 
subject  matter  covered  by  the 
examinations. 

The  Series  39  examination  is  an 
NASD  examination  that  qualifies  an 
individual  to  function  as  a  limited 
principal  responsible  solely  for  a 
member's  activities  with  respect  to 
equity  interests  in  or  the  debt  of  direct 
participation  programs.  A  committee  of 
industrv  representatives,  together  with 
NASD  Regulation  staff,  recently 
undertook  a  review  of  the  Series  39 
examination  program.  As  a  result  of  this 
review,  NASD  Regulation  is  proposing 
revisions  to  the  Series  39  examination 
study  outline  to  reflect  changes  in 
relevant  laws,  rules,  and  regulations 
covered  by  the  examination,  including 
rules  concerning  anti-money  laimdering 
as  well  as  Regulations  FD  '"  and  S-P,ii 
and  to  reflect  more  accurately  the  duties 
and  responsibilities  of  a  direct 
participation  programs  principal. 

Additionally.  NASD  Regulation  is 
proposing  to  change  the  method  for 
scoring  the  Series  39  examination. 
Currently,  the  Series  39  examination  is 
graded  based  on  two  passing  scores. 
Individuals  taking  the  examination  must 
obtain  a  score  of  70%  on  the  substantive 
section  relating  to  compliance  with 
financial  responsibility  rules  and  a  score 
of  70%  on  the  remaining  substantive 
sections.  Those  individuals  who  fail 
either  part  must  retake  the  Series  39 
examination.  NASD  Regulation  is 
proposing  to  combine  both  parts  and 
require  70%  as  the  passing  score. '^ 
NASD  Regulation  also  is  proposing  to 
reduce  the  total  number  of  multiple- 
choice  questions  to  95  from  100.  The 
testing  time  for  the  Series  39 
examination  will  remain  at  2  hours. 

To  adequately  test  the  material 
covered  in  the  revised  examination, 


•^The  text  of  the  Series  39  study  outlitie  is 
available  at  N.ASD  Regulation  and  at  the 
Commission 

'N.ASD  Regulation  has  requested  confidential 
treatment  forthe  Series  39  examination,  and  thus 
the  specifications  are  omitted  from  this  filing.  The 
specifications  have  been  filed  separatelv  with  the 
Commission  pursuant  to  Rule  24b-2  under  the  Act. 
17  CFR  240  24tv-2 

"Based  upon  instruction  from  the  Commission 
staff.  NASD  Regulation  is  not  filing  the  question 
bank  for  Commission  review.  See  Letter  to  Alden 
S.  Adkins.  Senior  Vice  President  and  General 
Counsel.  NASD  Regulation,  from  Belinda  Blaine. 
Associate  Director.  Division  of  Market  Regulation. 
SEC.  dated  |uly  24.  2000. 

«15U.S.C.  78o-3(g)(3). 


"  17  CFR  243.100-1  tj3. 

"  17  CFR  248.1-18;  17  CFR  248.30:  and  17CFR 
248,  Appendix  A. 

1^  NASD  Rules  1022(b|  and  1022(c)  were  recently 
amended  to  require  members  that  are  subject  to 
Rule  15c3-l  under  the  Act  to  have  at  least  one 
associated  person  registered  as  a  financial  and 
operations  principal.  17  CFR  240.15c3-l.  See 
Securities  Exchange  At  t  Release  No.  44332  (May 
21,  2001).  fifi  FR  29196  (Mav  29.  2001)  (Order 
approving  SR-NASE^-200O^77).  In  light  of  these 
amendments,  NASD  Regulation  believes  that  it  is 
no  longer  necessary  for  an  individual  who  is 
qualifving  as  a  direct  participation  programs 
principal  to  pass  a  separately  scored  substantive 
section  of  the  examination  relating  to  financial 
responsibility.  Accordingly,  NASD  Regulation  is 
proposing  to  combine  the  substantive  section 
relating  to  compliance  with  financial  responsibility 
rules  with  the  other  substantive  sections  and  to 
require  one  passing  score  for  the  entire 
examination.  Additionally,  as  discussed  below, 
N.^SD  Regulation  is  proposing  to  decrease  the 
number  of  questions  in  the  substantive  section 
relating  to  compliance  with  financial  responsibility 
rules  to  17  questions  from  24  questions. 


NASD  Regulation  is  proposing  to 
reorganize  the  substantive  sections  of 
the  outline  and  to  allocate  questions  to 
each  section  as  follows:  Structure  and 
Regulation  of  Direct  Participation 
Program  Offerings,  47  questions:  Sales 
Supervision,  General  Supervision  of 
Employees,  Regulaton,-  Framework  of 
NASD,  31  questions:  and  Compliance 
with  Financial  Responsibility  Rules,  17 

questions. 

NASD  Regulation  is  proposing  similar 
changes  to  the  corresponding  sections  of 
the  Series  39  examination  selection 
specifications  and  question  bank. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  revisions  are  consistent  with 
the  provisions  of  Sections  15A(b)(6)  ^^ 
and  15A(g)(3)  of  the  Act,'"  which 
authorize  the  NASD  to  prescribe 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i]  of  the  Act  '^  and  Rule  19b- 
4(0(1)  ^^  thereunder,  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  NASD 
Regulation  proposes  to  implement  the 
revised  Series  39  examination  program 
on  August  1,2002. 

At  any  time  within  60  days  of.this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 


•3  15U.S.C.  78o-3(b)(6). 
'MSU.S.C.  78o-3(g)(3). 
'5  15U.S.C.  78s(b)(3)(A)(i). 
i«17CFR240.19b-4(f)(l). 
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rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-50  and  should  be 
submitted  by  May  21,  2002. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-10582  Filed  4-29-02;  8:45  am] 

BILUNG  CODE  B010-01-U 


SECUfllTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45809;  File  No.  SR-NASO- 
2002-52] 

Self-Ftogiriatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Revisions  to 
the  Limited  Representative— Direct 
Participation  Programs  (Series  22) 
Examination  Program 

April  24,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  10, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 


rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposed 
rule  change  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatory  organization  under 
section  19(b)(3)(A)(i)  of  the  Act.*  and 
Rule  19b-4(f)(l)''  thereunder,  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
revisions  to  the  Limited 
Representative — Direct  Participation 
Programs  (Series  22)  examination 
program.  The  proposed  revisions  update 
the  Series  22  examination  study 
outline,^  selection  specifications,^  and 
question  bank  ^  to  reflect  changes  to  the 
laws,  rules,  and  regulations  covered  by 
the  examination  and  to  reflect  more 
accurately  the  duties  and 
responsibilities  of  a  direct  participation 
programs  representative.  The  proposed 
revisions  do  not  result  in  any  textual 
changes  to  the  By-Laws,  Schedules  to 
the  By-Laws,  or  Rules  of  NASD 
Regulation  or  the  NASD. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 


"•  17  CFR  200.3(>-3(a)(12). 
•15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


ns  U.S.C.  78s(b)(3)(A)(i). 

<17CFR240.19b-4(fKl). 

>*  See  Letter  to  Alden  S  Adkins.  .Senior  Vice 
President  and  General  Counsel.  NASD  Regulation, 
from  Belinda  Blaine,  Associate  Director.  Division  of 
Market  Regulation,  SEC,  dated  luly  24.  2000 

"^The  text  of  the  Series  22  study  outline  is 
available  at  NASD  Regulation  and  at  ihe 
Commission. 

"  NASD  Regulation  has  requested  confidential 
treatment  for  the  Series  22  examination,  and  thus 
the  specifications  are  omitted  from  this  filing  The 
specifications  have  been  filed  separately  with  the 
Commission  pursuant  to  Rule  24b-2  under  the  Act 
17CFR240.24b-2. 

"Based  upon  instruction  from  the  Commission 
staff.  NASD  Regulation  is  not  filing  the  question 
bank  for  Commission  review.  See  Letter  to  Alden 
S.  Adkins.  Senior  Vice  President  and  (*neral 
Counsel.  NASD  Regulation,  from  Belinda  Blame, 
Associate  Director.  Division  of  Market  Regulation, 
SEC,  dated  July  24,  2000. 


NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulaton-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Pursuant  to  Section  15A(g)(3)  of  the 
Act."  which  requires  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members,  the 
NASD  has  developed  examinations,  and 
administers  examinations  developed  by 
other  self-regulatory  organizations,  that 
are  designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge.  NASD  Regulation 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
revisions  are  necessar\'  or  appropnate  in 
view  of  changes  pertaining  to  the 
subject  matter  covered  by  the 
examinations. 

The  Series  22  examination  is  a  limited 
representative  qualification  examination 
for  a  person  associated  with  a  member 
whose  activities  in  the  investment 
banking  and  securities  business  are 
limited  solely  to  the  solicitation, 
purchase,  and/or  sale  of  equity  interests 
in  or  debt  of  direct  participation 
programs.  A  committee  of  industn,- 
representatives,  together  with  NASD 
Regulation  staff,  recently  undertook  a 
review  of  the  Series  22  examination 
program.  As  a  result  of  this  review. 
NASD  Regulation  is  proposing  revisions 
to  the  Series  22  examination  study 
outline  to  reflect  changes  in  relevant 
laws,  rules,  and  regulations  covered  by 
the  examination,  including  rules 
concerning  anti-monev  laundering  as 
well  as  Regulations  FTD  i"  and  S-P." 
and  to  reflect  more  accurately  the  duties 
and  responsibilities  of  a  direct 
participation  programs  representative. 

To  adequately  test  the  material 
covered  in  the  revised  examination, 
NASD  Regulation  is  proposing  to 
reorganize  the  substantive  sections  of 
the  outline  and  to  allocate  questions  to 
each  section  as  follows.  Investment 
Entities  for  Direct  Participation 
Programs,  12  questions;  Types  of  Direct 
Participation  Programs,  1 1  questions; 
Offering  Practices  Applicable  to  Direct 
Participation  Programs.  14  questions; 
Tax  Issues  Applicable  to  Direct 
Participation  Programs,  20  questions; 


"15  use  78o-3(g)l31, 
'0  17  CFR  243  100-103. 

"17  CFR  248  1-18;  17  CFR  248.30;  and  17  CFR 
248,  Appendix  A. 
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Regulation  of  Direct  Participation 
Programs,  32  questions;  and  Factors  to 
Consider  in  Evaluating  Direct 
Participation  Programs,  11  questions. 

NASD  Regulation  is  proposing  similar 
changes  to  the  corresponding  sections  of 
the  Series  22  examination  selection 
specifications  and  question  bank.  The 
Series  22  examination  will  remain  a 
2V4-hour.  100  multiple-choice  question 
examination  with  70%  as  the  passing 
score. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  revisions  are  consistent  with 
the  provisions  of  Sections  15A(b)(6)  '^ 
and  15A(g)(3)  of  the  Act."  which 
authorize  the  NASD  to  prescribe 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19{b){3)(A)(i)  of  the  Act '"  and  Rule  19b- 
4(f)(1)  '^  thereunder,  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  NASD 
Regulation  proposes  to  implement  the 
revised  Series  22  examination  program 
on  August  1,2002. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  sunmiarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wnritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-52  and  should  be 
submitted  by  May  21,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. ^^^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Dor  02-10583  Filed  4-29-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45810;  File  No.  SR-NASD- 
2002-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
National  Association  of  Securities 
Dealers,  inc.  Relating  to  Revisions  to 
the  Limrted  Representative— Private 
Securities  Offerings  (Series  82) 
Examination  Program 

April  24,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act").'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  April  10, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation '),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 


rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  proposed 
rule  change  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatory  organization  under 
Section  19(b)(3)(A)(i)  of  the  Act,^  and 
Rule  19b-4(fl(l)  *  thereimder,  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing 
revisions  to  the  Limited  Representative 
"  Private  Securities  Offerings  (Series  82) 
examination  program.  The  proposed 
revisions  update  the  Series  82 
examination  study  outline,^  selection 
specifications,^  and  question  bank^  to 
reflect  changes  to  the  laws,  rules,  and 
regulations  covered  by  the  examination 
and  to  reflect  more  accurately  the  duties 
and  responsibilities  of  a  private 
securities  offerings  representative.  The 
proposed  revisions  do  not  result  in  any 
textual  changes  to  the  By-Laws, 
Schedules  to  the  By-Laws,  or  Rules  of 
NASD  Regulation  or  the  NASD. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below. 
NASD  Regulation  has  prepared 


'M5  U.S.C.  78o-3(b)(6). 
'M5  U.S.C.  78o-3(g)(3). 
■M5  U.S.C.  788(b)(3)(A)(i) 
■5  17CFR240.19b-4(n(l) 


i«  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  15U.S.C.  78s(b)(3)(A)(i). 
M7CFR240.19b-l(f)(l). 

5  See  Letter  to  Alden  S.  Adkins.  Senior  Vice 
President  and  General  Counsel.  NASD  Regulation, 
from  Belinda  Blaine,  Associate  Director,  Division  of 
Market  Regulation,  SEC,  dated  July  24,  2000. 

6  The  text  of  the  Series  82  study  outline  is 
available  at  NASD  Regulation  and  at  the 
Commission. 

'  NASD  Regulation  has  requested  confidential 
treatment  for  the  Series  82  examination,  and  thus 
the  specifications  are  omitted  from  this  filing.  The 
specifications  have  been  filed  separately  with  the 
Commission  pursuant  to  Rule  24b-2  under  the  Act. 
17CFR240.24b-2. 

8  Based  upon  instruction  from  the  Commission 
staff.  NASD  Regulation  is  not  filing  the  question 
bank  for  Commission  review.  See  Letter  to  Alden 
S.  Adkins.  Senior  Vice  President  and  General 
Counsel,  NASD  Regulation,  from  Belinda  Blaine, 
Associate  Director,  Division  of  Market  Regulation, 
SEC,  dated  July  24,  2000. 
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siiminaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  section  15A(g)(3)  of  the 
Act,^  which  requires  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members,  the 
NASD  has  developed  examinations,  and 
administers  examinations  developed  by 
other  self-regulatory  organizations,  that 
are  designed  to  establish  that  persons 
associated  with  NASD  members  have 
attained  specified  levels  of  competence 
and  knowledge.  NASD  Regulation 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
revisions  are  necessary  or  appropriate  in 
view  of  changes  pertaining  to  the 
subject  matter  covered  by  the 
examinations. 

The  Series  82  examination  is  a  limited 
representative  qualification  examination 
for  a  person  associated  with  a  member 
whose  activities  in  the  investment 
banking  and  securities  business  are 
limited  to  effecting  sales  as  part  of  a 
primary  private  securities  offering 
pursuant  to  Section  3(b).  4(2)  or  4(6)  of 
the  Securities  Act  of  1933'°  and  the 
rules  and  regulations  thereunder.  The 
Series  82  examination  does  not  qualify 
a  registered  representative  to  effect  sales 
of  municipal  or  government  securities, 
equity  interests  in  or  the  debt  of  direct 
participation  programs,  or  resales  of  or 
secondary  market  transactions  in  private 
placement  securities. 

A  committee  of  industry 
representatives,  together  with  NASD 
Regulation  staff,  recently  undertook  a 
review  of  the  Series  82  examination 
program.  As  a  result  of  this  review, 
NASD  Regulation  is  proposing  revisions 
to  the  Series  82  examination  study 
outline  to  reflect  changes  in  relevant 
laws,  rules,  and  regulations  covered  by 
the  examination,  including  rules 
concerning  anti-money  laundering  as 
well  as  Regulations  FD"  and  S-P,'^  and 
to  reflect  more  accurately  the  duties  and 
responsibilities  of  a  private  securities 
offerings  representative. 

To  adequately  test  the  materied 
covered  in  the  revised  examination, 
NASD  Regulation  is  proposing  to 


»15  U.S.C.  78o-3(g)(3). 

«>15  U.S.C.  77c(b);  15  U.S.C.  77d(2);  and  15 
U.S.C.  77d(6). 

"  17  CFR  243.100-103. 

"  17  CFR  248.1-18;  17  CFR  248.30;  and  17  CFR 
248,  Appendix  A. 


reorganize  the  substantive  sections  of 
the  outline  and  to  allocate  questions  to 
each  section  as  follows:  Characteristics 
of  Corporate  Securities,  13  questions; 
Regulation  of  The  Market  for  Registered 
and  Unregistered  Securities,  45 
questions;  Analyzing  Corporate 
Securities,  15  questions;  and  Handling 
Customer  Accounts  and  Industry 
Regulations,  27  questions. 

NASD  Regulation  is  proposing  similar 
changes  to  the  corresponding  sections  of 
the  Series  82  examination  selection 
specifications  and  question  bank.  The 
Series  82  examination  will  remain  a 
2V2-hour,  100  multiple-choice  question 
examination  with  70%  as  the  passing 
score. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  revisions  are  consistent  with 
the  provisions  of  sections  15A(b)(6)" 
and  15A(g){3)  of  the  Act.'"  which 
authorize  the  NASD  to  prescribe 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
NASD  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiPectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3){A)(i)  of  the  Act'^  and  Rule  19b- 
4(^(1)'^  thereunder,  in  that  the 
foregoing  proposed  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  writh  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  NASD 
Regulation  proposes  to  implement  the 
revised  Series  82  examination  program 
on  August  1,  2002. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-49  and  should  be 
submitted  by  May  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Dor  02-10584  Filed  4-2&-02;  8:45  ami 
BILUNC  CODE  W10-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaasa  No.  34-45812;  File  No.  SR-NFA- 
2002-01] 

Self-Regulatory  Organization;  Notice  of 
Filing  of  a  Proposed  Rule  Ctiange  by 
the  National  Futures  Association 
Relating  to  Interpretive  Notice 
Regarding  NFA  Compliance  Rule  2-9, 
Supervision  of  tfw  Use  of  Automated 
Order-Routing  Systems 

April  24,  2002. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-7  under  the 
Act, 2  notice  is  hereby  given  that  on 
March  5,  2002,  the  National  Futures 
Association  ("NFA")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC  or  "Commission")  the  proposed 


'M5  U.S.C.  78o-3(b)(6). 
"15  U.S.C.  78o-3(g)(3). 
"15  U.S.C.  78s(b)(3)(A)(i) 
'«17CFR240.19b-4(n(l). 


"  117)   17  CFR  200  30-3la)(12), 
'  15  use.  78s(b)(7). 
'17C.F.R.  240.19b-7, 
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rule  change  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NFA.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  The  NFA  has 
also  filed  the  proposed  rule  change  with 
the  Commodity  Futures  Trading 
Commission  ("CFTC"). 

The  NFA,  on  March  1.  2002, 
submitted  the  proposed  rule  change  to 
the  CFTC  for  approval.  On  March  21 , 
2t)02,  the  CFTC  issued  a  notice  and 
request  for  comment  regarding  the 
proposed  rule  change. '  Under  Section 
19(b)(7)(B)  of  the  Act,  the  proposed  rule 
change  may  take  effect  upon  approval 
by  the  CFTC. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Section  15A(k)  of  the  Act  *  makes  the 
NFA  a  national  securities  association  for 
the  limited  purpose  of  regulating  the 
activities  of  NFA  members  who  are 
registered  as  brokers  or  dealers  in 
security  futures  products  under  Section 
15(b)(ll)  of  the  Act.s  The  proposed 
Interpretive  Notice  to  NFA  Compliance 
Rule  2-9  Regarding  the  Supervision  of 
the  Use  of  Automated  Order-Routing 
Systems  ("AORSs")  applies  to  all  NFA 
members  who  accept  orders  for  futures 
accounts,  regardless  of  the  underlying 
product  and,  therefore,  will  apply  to 
NFA  members  registered  as  broker- 
dealers  under  Section  15(b)(ll)  of  the 
Act  with  regard  to  their  security  futures 
activities. 

In  November  2000,  NFA's  Board  of 
Directors — responding  to  a  letter  from 
then  CFTC  Chairman  Rainer— asked  its 
Special  Committee  to  Review 
Technology  ("Special  Committee")  to 
develop  standards  relating  to  security, 
capacity,  and  controls  for  AORSs  that 
route  orders  through  a  futures 
commission  merchant  ("FCM").  The 
Board  also  directed  the  Special 
Committee  to  find  a  middle  ground 
between  one-size-fits-all  requirements 
that  mandate  specific  technology  and 
guidelines  that  are  so  general  as  to  be 
meaningless.  The  proposed  Interpretive 
Notice  addresses  AORS  issues  by 
providing  interpretive  guidance  to  NFA 
members  on  their  supervisory 
responsibilities  over  orders  entered 
through  those  systems. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  interpretive  notice 
recognizes  that  NFA  members  have  a 
supervisory  responsibility  to  process 
orders  in  a  reliable  and  timely  manner 
and  to  impose  credit  and  risk- 
management  controls  on  trading  done 
by  any  particular  customer.  The  notice 
also  recognizes  that  supervisory 
standards  do  not  change  with  the 
medium  used  but  that  how  those 
standards  are  applied  may  be  affected 
by  technology.  Therefore,  as  the  Board 
directed,  the  notice  tries  to  achieve  a 
middle  ground  between  one-size-fits-all 
requirements  that  memdate  specific 
technology  and  guidelines  that  are  so 
general  as  to  be  meaningless. 

Regarding  security,  the  notice  states 
that  NFA  members  who  accept  orders 
must  adopt  and  enforce  written 
procedures  reasonably  designed  to 
protect  the  reliability  and 
confidentiality  of  orders  and  account 
information  at  all  points  during  the 
order-routing  process.  To  that  end,  the 
notice  states  that  NFA  members  should 
have  procedures  regarding 
authentication  of  users,  encryption  of 
information,  firewalls,  authorization  of 
users,  periodic  testing  of  the  AORS's 
security  systems,  and  who  will 
administer  system  security. 

On  the  subject  of  capacity,  the  notice 
provides  that  NFA  members  who  accept 
orders  must  adopt  and  enforce  written 
procedures  reasonably  designed  to 
maintain  adequate  personnel  and 
facilities  for  the  timely  and  efficient 
delivery  of  customer  orders  and 
reporting  of  executions.  In  this  regard, 
the  procedures  should  cover  capacity 
reviews,  disaster  recovery  and 
redundancies,  and  advance  disclosure 
to  customers  of  both  potential  systems 
problems  and  alternative  procedures  for 
customers  to  use  if  problems  occur. 

In  connection  with  credit  and  risk- 
management  controls,  the  notice  states 
that  NFA  members  who  accept  orders 


must  adopt  and  enforce  written 
procedures  reasonably  designed  to 
prevent  customers  from  entering  into 
trades  that  create  undue  financial  risks 
for  the  NFA  member  or  the  NFA 
member's  other  customers.  In  particular, 
the  procedures  should  address  pre- 
execution  and  post-execution  controls 
and  how  to  determine  which  controls 
apply  to  a  particular  customer,  special 
considerations  for  authorizing  use  of 
direct  access  systems,  and  on  going 
review  of  the  controls  imposed. 

2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with.  Section  15A(k)  of  the 
Act.6 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  and  the 
Commodity  Exchange  Act  ("CEA").  The 
Special  Committee  considered  the 
economic  burdens  the  rule  change  could 
impose  on  smaller  entities  and 
attempted  to  minimize  those  burdens.  In 
any  event,  any  burdens  imposed  are 
necessary  and  appropriate  in  order  to 
ensure  that  customer  orders  are  handled 
properly. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NFA  sent  a  notice  to  all  NFA 
members  requesting  comments  on  the 
proposed  interpretive  notice.  NFA 
received  nine  comment  letters.  NFA's 
FCM,  introducing  broker  ("IB"), 
commodity  pool  operators'  ("CPO")  and 
commodity  trading  advisors'  ("CTA") 
Advisory  Committees  also  provided 
comments.  In  general: 

•  All  of  the  commenters  except  the 
FCM  Advisory  Committee  supported 
NFA's  efforts  to  provide  guidance  to 
NFA  members  on  their  supervisory 
responsibilities  for  orders  entered 
through  an  AORS; 

•  Several  of  the  commenters 
questioned  the  specific  approach  taken 
by  the  proposed  interpretive  notice, 
which  they  interpreted  as  being  overly 
prescriptive  rather  than  simply  ' 
providing  guidance;  and 

•  Some  commenters  believed  that 
NFA  should  not  mandate  that  the 
supervisory  procedures  be  in  writing. 
Some  commenters  also  felt  that  it  is 
unnecessary  to  have  procedures 
covering  protections  that  are  already 
written  into  an  automated  system. 


»15  U.S.C.  78o-3(k). 
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•  In  contrast  to  the  other  commenters, 
NFA's  FCM  Advisory  Committee  felt 
that  NFA  should  not  issue  interpretive 
guidance  on  the  use  of  AORSs,  The 
FCM  Advisory  Committee  believes  that 
decisions  regarding  AORSs  should  be  a 
matter  of  business  judgment,  not 
regulation. 

Special  Committee's  Response  to 
Comments 

The  Special  Committee  considered  all 
of  the  comments  that  it  received. 
Although  it  recognizes  the  FCM 
Advisory  Committee's  concerns,  the 
Special  Committee  continues  to  believe 
that  its  mandate  from  the  Board  requires 
it  to  propose  interpretive  guidance.  The 
Special  Committee  also  believes, 
however,  that  the  industry  needs 
guidance  and  that  it  is  appropriate  for 
NFA  to  issue  it.  The  Special  Committee 
believes  that  the  interpretive  notice 
provides  that  guidance  by  clarifying 
existing  requirements. 

As  noted  above,  some  of  the 
commenters  felt  the  interpretive  notice 
was  too  prescriptive.  As  a  general 
matter,  the  Special  Committee  believes 
that  the  standards  must  be  clear  enough 
to  provide  meaningful  guidance  and 
ensure  that  firms  can  be  audited  for 
compliance.  The  Special  Committee 
did,  however,  agree  with  a  number  of 
the  specific  comments  that  were  made 
and  revised  the  interpretive  notice 
accordingly. 

Finally,  despite  some  comments,  the 
Special  Committee  believes  that  the 
supervisory  procedures  should  be  in 
writing.  It  did,  however,  add  a  footnote 
to  clarify  that  the  procedures  do  not 
have  to  contain  technical  specifications 
or  duplicate  procedures  that  are 
documented  elsewhere. 

The  Board  agreed  with  the  Special 
Committee's  conclusions  and  adopted 
the  Interpretive  Notice  as 
recommended. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  will 
become  effective  upon  approval  by  the 
CFTC.  Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
of  the  Act." 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Internet 
website  {http://www.sec.gov].  All 
submissions  should  refer  to  File  No. 
SR-NFA-2002-01  and  should  be 
submitted  by  May  21.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-10579  Filed  4-2S-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45793;  File  No.  SR-PCX- 
2002-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  inc.  To  Limit  the 
Number  of  Exchange  Memberships 
That  Any  Person,  Associated  Person, 
or  Group  of  Associated  Persons  May 
Own 

April  22,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act"),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  February 
6,  2002,  the  Pacific  Exchange,  Inc. 


M5  U.S.C.  78s(b)(l). 


'17C.F.R.  200.3O-3(a)(75). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


(  "PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
new  rule  that  would  limit  to  15%  the 
number  of  Exchange  memberships  that 
any  person,  associated  person,  or  group 
of  associated  persons  may  own  directly 
or  indirectly,  without  an  exemption 
from  the  Exchange's  Board  of  Governors 
("Board"). 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 
***** 

Rule  1.21(d)  No  person,  associated 
person  or  group  of  associated  persons 
may  directly  or  indirectly  beneficially 
own,  or  control  the  votmg  rights  of. 
more  than  15%  of  the  number  of 
authorized  memberships  of  the 
Exchange  unless  expressly  authorized 
by  the  Board  through  a  two-thirds 
majority  of  those  Governors  voting  at  a 
meeting  at  which  a  quorum  is  present, 
provided  that  such  authorization  must 
be  approved  by  not  less  than  a  majority 
of  all  Governors  In  the  event  that  a 
person,  associated  person  or  group  of 
associated  persons  acquires  beneficial 
owTiers/iip  of.  or  control  the  voting 
rights  of.  memberships  m  excess  of  this 
15%  limit  as  a  result  of  a  merger  or 
acquisition  of  a  member  firm,  then  the 
following  will  apply:  HI  such  person, 
associated  person  or  group  of  associated 
persons  will  not  be  entitled  to  exercise 
anv  voting  rights  attached  to  any 
memberships  in  excess  of  15%  of  the 
number  of  authorized  memberships: 
and  (ii)  such  person,  associated  person 
or  group  of  associated  persons  must 
reduce  the  number  of  memberships 
beneficially  owned  to  comply  with  this 
Rule  v^ithin  two  years. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below,  The 
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Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt 
new  PCX  Rule  1.21(d),  which  would 
provide  that  no  person,  associated 
person,  or  group  of  associated  persons 
may  directly  or  indirectly  beneficially 
own,  or  control  the  voting  rights  of. 
more  than  15%  of  the  number  of 
authorized  memberships  of  the 
Exchange.  However,  under  the  proposed 
rule  change,  exceptions  to  the  15%  limit 
are  permitted  if  they  are  expressly 
authorized  by  the  Exchanges  Board 
through  a  two-thirds  majority  of  those 
Governors  voting  at  a  meeting  at  which 
a  quorum  is  present,  provided  that  such 
authorization  must  be  approved  by  not 
less  than  a  majority  of  all  Governors. 
The  Exchange  represents  that  it 
currently  has  552  authorized  PCX 
memberships.  Therefore,  the  seat 
ownership  limit  under  the  proposed 
rule  change  would  be  82. 

The  proposed  rule  change  further 
provides  that  in  the  event  that  a  person, 
associated  person,  or  group  of 
associated  persons  acquires  beneficial 
ownership  of,  or  controls  the  voting 
rights  of,  memberships  in  excess  of  the 
15%  limit  as  a  result  of  a  merger  or 
acquisition  of  a  member  firm,  then  the 
following  will  apply:  (i)  Such  person, 
associated  person,  or  group  of 
associated  persons  will  not  be  entitled 
to  exercise  any  voting  rights  attached  to 
any  memberships  in  excess  of  15%  of 
the  number  of  authorized  memberships: 
and  (ii)  such  person,  associated  person, 
or  group  of  associated  persons  must 
reduce  the  number  of  memberships 
beneficially  owned  to  comply  with  this 
proposed  rule  within  two  years. 

Tne  Exchange  represents  that  the 
proposed  rule  change  is  intended  to 
assure  that  the  Exchange's  memberships 
do  not  become  unduly  concentrated  and 
thereby  subject  to  domination  by  a 
particular  member  or  member 
organization's  own  interest. 

2.  Statutory  Basis 

The  PCX  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act, ' 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(3)  of  the  Act*  in  particular, 
in  that  it  is  designed  to  assure  that  the 
Exchange  maintains  a  fair 


representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  The 
Exchange  further  believes  that  the 
proposal  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessarv'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or: 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2002-11  and  should  be 
submitted  by  May  21,  2002. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'' 

Margaret  H.  McParland. 

Deputy  Secretary. 

[FR  Doc.  02-10540  Filed  4-29-02:  8:45  am] 
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OFRCE  OF  SPECIAL  COUNSEL 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies 

agency:  United  States  Office  of  Special 

Counsel 

ACTION:  Draft  Report  and  Guidelines 


SUMMARY:  The  U.S.  Office  of  Special 
Counsel  (OSC)  is  publishing  its  draft 
report  to  the  Office  of  Management  and 
Budget  (0MB),  including  proposed 
guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  certain  information 
disseminated  by  the  agency  to  the 
public.  This  draft  report  is  published 
pursuant  to  guidelines  issued  by  0MB 
to  federal  agencies.  See  66  FR  49718 
(September  28,  2001)  (Final  Guidelines, 
with  Request  for  Comments)  and  67  FR 
369  (January  3,  2002)  (Final  Guidelines), 
as  corrected  and/or  amended  at  67  FR 
5365  (Februarv  5,  2002),  67  FR  8452 
(February  22,  2002),  and  67  FR  9797 
(March  4,  2002).  0MB  issued  its 
guidelines  under  section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554.  114  Stat.  2763). 
■The  guidelines  call  for  each  agency  to 
develop  a  draft  report  to  0MB, 
including  agency  guidelines  designed  to 
ensure  the  quality,  objectivity,  utility, 
and  integrity  of  certain  information 
disseminated  by  the  agency  to  the 
public.  The  draft  agency  report  and 
guidelines  must  be  published  in  the 
Federal  Register  and  posted  on  the 
agency's  web  site  by  May  1,  2002,  for 
public  comment.  After  reviewing  any 
public  comments  received,  and  making 
any  appropriate  changes,  each  agency 
must  send  the  final  draft  of  its  report 
and  guidelines  to  0MB  for  review  by 
Jidy  1,  2002.  The  final  agency  report  and 
guidelines  must  be  published  in  the  . 


M5  U.S.C.  78flb). 
M5  U.S.C.  78f(bl(3). 


5  15  U.S.C.  78«b)(5). 
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Federal  Register  and  posted  on  the 
agency's  web  site  by  October  1,  2002. 

DATES:  Public  comments  on  the  draft 
OSC  report  and  guidelines  published  in 
this  notice  must  be  postmarked  or  sent 
by  electronic  mail  on  or  before  June  1 , 
2002,  to  the  addresses  provided  below. 

ADDRESSES:  Comments  on  the  draft  OSC 
report  and  guidelines  should  be  sent  by 
regular  mail  or  electronic  mail  to  the 
agency's  Planning  and  Advice  Division. 
Comments  sent  by  regular  mail  should 
be  addressed  to:  Sharyn  Danch, 
Planning  and  Advice  Division,  Office  of 
Special  Counsel,  1730  M  Street,  N.W., 
Suite  201,  Washington,  DC  20036-4505; 
comments  sent  by  electronic  mail 
should  be  addressed  to 

info quality@osc.gov.  All  comments 

received  will  be  included  in  the  official 
record  of  this  action 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharyn  Danch,  by  mail  (Planning  and 
Advice  Division,  Office  of  Special 
Counsel,  1730  M  Street,  N.W.,  Suite 
201,  Washington.  DC  20036-4505),  or 

electronic  mail  (info quality@osc.gov). 

The  draft  OSC  report  and  guidelines  in 
this  notice  are  available  on  the  agency's 
web  site,  at  www.osc.gov  (at  the 
"Reading  Room"  link  on  the  home 
page). 

SUPPLEMENTARY  INFORMATION:  In  its 
guidelines  implementing  section  515  of 
Public  Law  106-554,  OMB  provides  that 
each  agency  should:  (1)  Develop 
information  resources  management 
procedures  and  issue  quality  guidelines 
to  ensure  the  quality,  objectivity,  utility 
and  integrity  of  information 
disseminated  by  the  agency  to  the 
public;  (2)  establish  administrative 
mechanisms  for  affected  persons  to  seek 
and  obtain  the  correction  of 
disseminated  information  that  does  not 
comply  with  OMB  or  agency  guidelines; 
and  (3)  report  annually  to  OMB  on 
requests  for  correction  received  by  the 
agency,  and  the  resolution  of  those 
requests.  OMB  advises  agencies  to  use 
common  sense  in  adapting  its 
guidelines  to  information  disseminated 
to  the  public,  by  reference  to  the  nature 
and  importance  of  the  information 
involved.  Finally,  OMB  encourages 
agencies  to  incorporate  standards  and 
procedures  required  by  its  guidelines 
into  existing  agency  information 
management  and  administrative 
practices  under  applicable  laws  and 
OMB  circulars. 

OSC's  draft  report  to  OMB,  with 
proposed  agency  guidelines,  follows: 


Report  to  the  Office  of  Management  and 
Budget  On  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminatedby  the  Office  of  Special 
Counsel 

Introduction 

This  report  is  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  by 
the  U.S.  Office  of  Special  Counsel  (OSC) 
pursuant  to  section  515  of  the  Treasur>- 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554,  114  Stat.  2763).  and 
implementing  OMB  guidelines.  This 
report  includes  OSC's  proposed 
"Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Office  of  Special 
Counsel  (OSC)." 

Agency  Background 

OSC  is  a  small  (approximately  106 
full-time  equivalent  employees), 
independent  federal  investigative  and 
prosecutorial  agency.  First  established 
in  1979,  it  became  an  independent 
federal  agency  with  enactment  of  the 
Whistleblower  Protection  Act  of  1989. 
Basic  OSC  authorities  and 
responsibilities  are  defined  at  5  USC 
1211,  etseq. 

OSC's  primary  mission  is  to  safeguard 
the  merit  system  in  federal  employment, 
by  protecting  current  and  former  federal 
employees  and  applicants  for  federal 
employment  from  certain  prohibited 
employment  practices,  especially 
reprisal  for  whistleblowing.  The  agency 
also  facilitates  disclosures  (by  current 
and  former  federal  employees  and 
applicants  for  federal  employment)  of 
wrongdoing  in  the  federal  government. 
and  enforces  restrictions  on  political 
activity  by  covered  federal,  state,  and 
local  government  employees.  OSC 
carries  out  this  mission  by; 

1 .  investigating  complaints  of 
prohibited  employment  practices, 
especially  reprisal  for  whistleblowing. 
and  pursuing  remedies  for  violations: 

2.  perating  an  independent  and  secure 
channel  for  disclosure  and  investigation 
of  wrongdoing  in  federal  agencies; 

3.  providing  advisory  opinions  on. 
and  enforcing.  Hatch  Act  restrictions  on 
political  activity  by  covered  federal, 
state,  and  local  government  employees; 

4.  protecting  the  rights  of  veterans 
under  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act;  and 

5.  promoting  greater  understanding  of 
the  rights  and  responsibilities  of 
government  employees  under  the  laws 
enforced  by  OSC. 


Information  Disseminated  by  OSC 

OSC  maintains  an  active  outreach 
program  that  disseminates  a  variety  of 
information  about  the  agency's 
jurisdiction,  programs,  and  operations. 
Primary  target  audiences  for  these 
outreach  efforts  are  current  and  former 
federal  government  employees, 
applicants  for  federal  employment, 
employee  representatives,  and  state  and 
local  government  employees  (i.e.. 
persons  affected  by  or  interested  in  the 
laws  and  regulations  enforced  by  OSC), 
OSC  uses  a  variety  of  tools  in  these 
efforts,  including  the  agency  web  site  (at 
www.osc.gov),  brochures,  posters,  fact 
sheets,  press  releases,  and  provision  of 
agency  employees  as  speakers  at 
training  conferences  and  meetings 

OSC  does  not  usually  disseminate 
information  to  the  public,  as  such.  Press 
releases  are  issued  by  the  Special 
Counsel,  but  these  types  of  documents 
are  excluded  from  coverage  under  the 
OMB  guidelines.  Other  information  is 
available  to  the  public,  primarily  by 
means  of  the  agency  web  site,  but 
usually  as  a  by-product  of  dissemination 
of  that  information  to  target  audiences, 
transmittal  of  reports  to  Congress  and 
other  agencies,  publication  of 
regulations  and  required  notices  in  the 
Federal  Register,  and  OSC's 
performance  of  its  statuton.'  duties  (e.g., 
transmittal  of  reports  to  the  President 
and  Congress  on  whistleblower 
disclosures,  filing  of  pleadings  in 
litigation,  and  congressional  testimony). 
Nevertheless,  to  the  extent  that  OSC 
disseminates  covered  information  to  the 
public,  agency  guidelines  will  be  in 
place  pursuant  to  Public  Law  106-554 
and  implementing  OMB  guidelines. 

Agency  Guidelines 

OSC  has  always  maintained  high 
standards  of  quality  in  the  production  of 
any  information  to  be  disseminated 
outside  the  agency.  The  agency 
information  quality  guidelines  included 
in  this  report  formally  incorporate  in 
writing  a  basic  standard  of  quality 
(including  objectivity,  utility,  and 
integrity)  into  the  development  and 
dissemination  by  OSC  of  information  to 
the  public.  To  ensure  and  maximize  the 
quality,  objectivity,  utility,  and  integrity 
of  any  such  information,  the  OSC 
guidelines  provide  for  administrative 
review  by  the  head  of  the  program  unit 
developing  the  information,  and 
periodic  re\iews  thereafter  to  ensure 
that  the  information  is  current.  After 
review  by  the  head  of  the  program  unit, 
the  information  will  also  be  reviewed  by 
the  Deputy  Special  Counsel,  the  Special 
Counsel,  or  a  designated  representative 
before  public  dissemination. 
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The  guidelines  also  provide  for 
administrative  mechanisms  allowing 
affected  members  of  the  public  to  seek 
and  obtain  appropriate  correction  of 
information  maintained  and 
disseminated  by  OSC  if  the  information 
does  not  comply  with  0MB  or  agency 
guidelines.  The  mechanisms  established 
by  OSC  provide  for  receipt  and  review 
of  such  requests  by  high-level 
management  officials. 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Office  of  Special 
Counsel  (OSC) 

I.  Authority 

Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
{Public  Law  106-554,  114  Stat.  2763), 
section  515;  Office  of  Management  and 
Budget  guidelines,  at  66  FR  49718 
(September  28,  2001)  (Final  Guidelines, 
with  Request  for  Comments)  and  67  FR 
369  (January  3,  2002)  (Final  Guidelines), 
as  corrected  and/or  amended  at  67  FR 
5365  (February  5,  2002).  67  FR  8452 
(February  22.  2002).  and  67  FR  9797 
(March  4,  2002). 

n.  Definitions 

Terms  used  in  these  guidelines  are 
defined  by  reference  to  definitions  in 
0MB  guidelines  as  follows: 

1.  "Quality"  includes  the  utility, 
objectivity,  and  integrity  of  information. 

2.  "Utility"  refers  to  the  usefulness  of 
information  not  only  to  OSC.  but  also  to 
its  intended  users,  including  the  public. 

3.  "Objectivity."  as  applied  to  both 
presentation  and  substance,  includes 
whether  disseminated  information  is 
being  presented  in  an  accurate,  clear, 
complete,  unbiased  manner,  in  a  proper 
context,  and  with  identification  of 
sources  (to  the  extent  possible, 
consistent  with  confidentiality 
protections) 

4.  "Integrity"  refers  to  the  security  of 
information  (that  is,  protection  of  the 
information  from  unauthorized  access 
or  revision,  to  ensure  that  it  is  not 
compromised  though  corruption  or 
falsification). 

5.  "Information"  means  any 
communication  or  representation  of 
knowledge,  such  as  facts  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  narrative,  or 
audiovisual  forms.  It  includes 
information  disseminated  on  the  OSC 
web  page,  but  does  not  include  the 
provision  of  hyperlinks  to  information 
that  others  disseminate.  The  terra  also 
does  not  include  opinions,  where  the 
agency's  presentation  makes  it  clear  that 
what  is  being  offered  is  someone's 


opinion  rather  than  fact  or  the  agency's 
views. 

6.  "Dissemination"  means  agency- 
initiated  or  -sponsored  distribution  of 
information  to  the  public  (see  5  CFR 
1320.3(d)  (definition  of  "Conduct  or 
sponsor").  Dissemination  does  not 
include  distribution  limited  to 
government  employees  or  agency 
contractors  or  grantees;  intra-  or  inter- 
agency use  or  sharing  of  government 
information;  responses  to  requests  for 
agency  records  under  the  Freedom  of 
Information  Act.  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act.  or 
other  similar  law;  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
public  filings,  subpoenas  or  adjudicative 
processes. 

7.  "OMB  guidelines"  means  the 
"Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies" 
issued  by  OMB  pursuant  to  section  515 
of  Public  Law  106-554. 

m.  Summary 

These  OSC  guidelines  formally 
incorporate  a  basic  standard  of  quality 
(including  objectivity,  utility,  and 
integrity)  into  the  development  and 
dissemination  of  information  by  the 
agency  to  the  public.  They  also  include: 
(1)  procedures  for  reviewing  the  quality 
of  information  before  it  is  disseminated, 
and  for  periodically  reviewing  the 
information  after  dissemination  to 
ensure  its  continuing  quality;  (2) 
administrative  mechanisms  by  which 
affected  persons  may  request,  and 
obtain  when  appropriate,  the  correction 
of  information  maintained  and 
disseminated  by  OSC  if  such 
information  does  not  conform  to  OMB 
or  agency  guidelines;  and  (3)  procediues 
for  annually  reporting  to  OMB  the 
number  and  nature  of  complaints 
received  by  OSC  about  its  compliance 
with  OMB  guidelines,  and  how  such 
complaints  were  resolved. 

Pre-dissemination  review  procedures 
referred  to  in  item  (1)  apply  to 
information  first  disseminated  by  OSC 
on  or  after  October  1,  2002. 
Administrative  correction  mechanisms 
referred  to  in  item  (2)  apply  to 
information  disseminated  by  OSC  on  or 
after  October  1.  2002,  regardless  of 
when  OSC  first  disseminated  the 
information. 

Information  disseminated  to  the 
public  by  OSC  will  protect  information 
from  or  about  complainants  in 
prohibited  personnel  practice  matters 
pursuant  to  5  U.S.C.  1212(g);  it  vrill  also 
protect  information  about  subjects, 
witnesses  or  others,  as  required  or 


permitted  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  and 
any  other  applicable  law  or  regulation. 
OSC  does  not  develop  or  disseminate 
specific  categories  of  information  cited 
by  OMB  that  may  require  higher  and 
more  specific  quality  standards  (e.g., 
scientific,  financial  or  statistical 
information,  and  reports  prepared  by 
non-governmental  entities). 

IV.  Quality  Standards,  Administrative 
Review  Procedures,  and  Administrative 
Correction  Mechanisms 

A.  Quality  Standards 

(1)  Information  should  adhere  to  a 
basic  standard  of  quality.  The  quality 
(including  the  objectivity,  utility,  and 
integrity)  of  information  to  be 
disseminated  by  OSC  to  the  public 
should  be  an  integral  component  in 
every  phase  of  the  development  of  such 
information. 

(2)  Information  should  be  objective  in 
substance  and  presentation.  Accurate, 
reliable,  and  unbiased  information 
should  be  presented  in  an  accurate, 
clear,  complete,  unbiased  manner,  in  a 
proper  context,  and  with  identification 
of  sources  (to  the  extent  possible, 
consistent  with  confidentiality 
protections).  To  ensure  that  the 
information  is  objective,  it  should  relate 
to  issues  within  OSC's  jurisdiction,  and 
be  based  on  laws  and  regulations 
enforced  by  the  agency  or  governing  its 
operations,  and  on  its  experience  in 
enforcing  those  laws  and  regulations. 

(3)  Information  should  be  responsive 
to  its  intended  users.  Information 
should  meet  the  needs  of  its  intended 
users,  including  the  public,  with  due 
regard  for  the  costs  and  benefits 
involved.  Needs  of  intended  users  will 
be  determined  by  OSC,  in  part,  through 
feedback  or  frequently  asked  questions 
at  agency  outreach  activities,  and 
comments  received  on  the  agency  web 
site.  At  a  minimum,  information 
developed  and  disseminated  by  OSC 
should,  whenever  possible,  be  written 
in  plain,  imderstandable  language. 

(4)  The  integrity  of  information 
should  be  protected.  Protecting  public 
information  on  OSC's  web  site  from 
unauthorized  access  or  revision  is  the 
responsibility  of  the  agency's 
Information  Systems  Branch  (ISB).  In 
carrying  out  that  responsibility.  ISB 
will:  (a)  implement  applicable  new 
software  patches  and  security  guidelines 
as  recommended  by  the  web  site 
developer  and  by  federal  agencies 
responsible  for  guidance  on  information 
security  issues;  (b)  routinely  monitor 
web  server  event  logs  to  identify 
potential  breaches  of  security;  and  (c) 
maintain  backups  of  web  site  and  web 
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server  content,  to  permit  OSC  to 
promptly  restore  the  site  if  its  security 
is  threatened  or  the  system  fails  due  to 
hardware  or  software  error. 

B.  Administrative  Review  Procedures 

The  head  of  the  program  unit 
developing  information  for 
dissemination  to  the  public  is 
responsible  for  reviewing  its  content, 
and  for  periodic  review  of  the 
information  to  ensure  that  it  is  updated 
to  reflect  changes  in  laws  and 
regulations,  and  recent  court  decisions. 
After  review  by  the  head  of  the  program 
unit,  such  information  will  be  reviewed 
by  the  Deputy  Special  Counsel,  the 
Special  Counsel,  or  a  designated 
representative  before  dissemination  to 
the  public. 

C.  Administrative  Correction 
Mechanisms 

Affected  members  of  the  public  who 
believe  that  information  disseminated 
by  OSC  does  not  comply  with  0MB 
guidelines  or  these  agency  guidelines 
may  contact  OSC  to  request  a  correction 
of  the  information.  Such  persons 
("requesters")  should  write  to  the 
Deputy  Special  Counsel,  Office  of 
Special  Counsel,  1730  M  Street.  N.W., 
Suite  201,  Washington,  DC  20036-4505. 
The  Deputy  Special  Counsel  will  refer 
the  request  for  response  to  the  program 
unit  responsible  for  development  or 
maintenance  of  the  information.  Initial 
requests  should  include  all  relevant 
information  available  to  the  requester, 
and  a  clear  statement  of  the  alleged 
conflict  with  OMB  or  OSC  guidelines. 
OSC  will  reject  requests  made  in  bad 
faith  or  without  justification. 

OSC  will  respond  to  a  request  within 
30  calendar  days  after  its  receipt  (or 
sooner,  if  it  is  possible  to  quickly 
resolve  the  request  and  immediate 
attention  is  necessary  due  to  the  nature 
of  the  information).  The  program  unit  to 
which  the  request  has  been  referred  will 
respond  by  letter  to  the  requester.  The 
letter  will  inform  the  requester  whether 
OSC  believes  a  correction  is  appropriate 
given  the  nature  and  timeliness  of  the 
information  involved,  and  if  so,  will 
provide  any  corrected  information. 

If  the  OSC  response  is  not  acceptable 
to  the  requester,  he  or  she  may  appeal 
the  initial  decision.  The  requester  must 
send  an  appeal  within  30  calendar  days 
of  the  date  of  OSC's  response.  It  should 
be  addressed  to  the  Deputy  Special 
Counsel  (at  the  address  shown  in  the 
first  paragraph  of  this  section),  and  must 
state  the  reason(s)  why  the  initial 
decision  was  not  acceptable.  If  OSC 
believes  that  other  agencies  may  have  an 
interest  in  the  resolution  of  an  appeal, 
it  will  consult  with  those  agencies  about 


their  possible  interest  before  completing 
its  review  of  the  appeal. 

Within  30  calendar  days  after  OSC 
receives  the  appeal,  the  Deputy  Special 
Counsel  will  respond  by  letter 
informing  the  requester  whether  the 
appeal  is  granted  (that  is,  the  letter  will 
state  whether  a  correction  is  appropriate 
given  the  nature  and  timeliness  of  the 
information  involved,  and  if  so,  will 
provide  any  corrected  information). 

D.  Reporting  Procedures 

OSC  will  send  an  annual  report  to 
OMB  describing  the  number  and  type  of 
complaints  received  about  OSC's 
compliance  with  OMB  guidelines,  and 
how  such  complaints  were  resolved. 
OSC  will  submit  its  initial  report  by 
January  1,  2004. 

E.  Conclusion 

The  Deputy  Special  Counsel  shall  be 
responsible  for  ensuring  agency 
compliance  with  OMB  guidelines. 
These  agency  guidelines  are  not 
intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable 
in  any  court  by  a  party  against  OSC,  the 
federal  government,  or  any  individual, 
beyond  any  that  may  be  established  by 
section  515  of  Public  Law  106-554  or  by 
implementing  OMB  guidelines.  In 
particular,  these  agency  guidelines  do 
not  impose  any  additional  requirements 
on  OSC  during  adjudicative  proceedings 
and  do  not  provide  parties  to  such 
proceedings  any  additional  rights  of 
challenge  or  appeal. 

Dated:  April  24,  2002. 
Timothy  Hannapel, 

Deputy  Special  Counsel. 

[FR  Doc.  02-10569  Filed  4-2&-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfie  Secretary 
[Docket  No.  OST-2002-11996] 

Draft  Report  Implementing  OMB's 
Information  Disaeminatlon  Quality 
Guidellnea 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  is  drafting 
Departmental  guidelines  to  implement 
section  515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Pub.  L.  106-554).  The  Office  of 
Management  and  Budget  (OMB)  has 
issued  Government-wide  guidelines 
under  Section  515  which  direct  each 


Federal  agency  to  establish  and 
implement  written  procedures  to  ensure 
and  maximize  the  quality,  utilitv, 
objectivity  and  integrity  of  the 
information  that  they  disseminate. 
DATES:  Comments  should  be  submitted 
by  May  31,  2002. 

ADDRESSES:  You  may  file  comments 
using  the  Internet  by  logging  in  on 
DOT'S  Dockets  Management  System 
(DMS)  website  at  httpJ/dms  dot.gov 
Please  follow  the  online  instructions  for 
submitting  an  electronic  comment  and 
for  reviewing  all  comments  on  line. 
Once  received,  a  notification  receipt 
will  be  forwarded  to  you.  You  may  fax 
your  comments  to  the  DMS  at  (202) 
493-2251  You  may  also  submit  your 
comments  by  mail  or  in  person  by 
sending  your  comments  to  the  U  S. 
Department  of  Transportation  (DOT), 
Office  of  Dockets  and  Media 
Management  to  the  Docket  Clerk,  Docket 
No.  OST-2002-11996.  400  Seventh 
Street,  SW.,  Room  PL401.  Washington, 
DC  20590-0001.  If  you  would  like  the 
Department  to  acknowledge  receipt  of 
your  written  comments,  you  must 
include  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  on 
Docket  OST-2002-11996."  The  Docket 
Clerk  will  date  stamp  the  postcard  prior 
to  returning  it  to  you  via  the  U.S.  mail 
Comments  should  identify  the  docket 
number.  Written  comments  should  be 
submitted  in  duplicate. 

The  Office  of  Dockets  and  Media 
Management  is  open  for  exammation 
and  copying,  at  the  above  address,  from 
9  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  All 
comments  received  will  be  available  for 
inspection  at  the  above  address 

Please  note  that  due  to  current  mail 
security  procedures  affecting  US  Postal 
Service  delivery  to  Government  offices, 
commenters  may  find  it  advantageous  to 
use  an  alternative  method  (the  internet, 
fax,  or  professional  deliven»'  service)  to 
submit  comments  to  the  Docket  and 
ensure  their  timely  receipt  at  the  U.S. 
Department  of  Transportation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanester  M.  Williams.  Office  of  the 
Chief  Information  Officer.  U.  S 
Department  of  Transportation;  202-366- 
1771  (not  a  toll-free  call)  or  by  email  at 
vanester.mlliams@ost.dot.gov.  For    . 
specific  inquiries  on  the  Department's 
administrative  mechanisms  for  allowing 
persons  to  seek  correction  of 
information,  please  contact  Robert 
Ashby,  Office  of  the  General  Counsel,  U. 
S.  Department  of  Transportation;  202- 
366-9310  (not  a  toll-free  call)  or  by 
email  at  bob.ashby^ost.dot.gov.  For 
specific  inquiries  on  the  Department's 
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statistical  guidelines,  please  contact  Dr. 
Patrick  Flanagan,  Bureau  of 
Transportation  Statistics,  U.  S. 
Department  of  Transportation;  202-366- 
4168  {not  a  toll-free  call)  or  by  email  at 
pat.flanagan@bts.dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Department's  information  quality 
guidelines  will  apply  to  a  wide  variety 
of  its  infonnation  dissemination 
activities  in  order  to  meet  basic 
information  quality  standards  set  forth 
by  Section  515.  The  purpose  of  these 
guidelines  is  to  provide  a  framework 
under  which  the  Department  will  allow 
affected  persons  an  opportunity  to  seek 
and  obtain  correction  of  information 
maintained  and  disseminated  by  the 
Department  that  does  not  comply  with 
these  guidelines.  DOT  designated  the 
Departmental  Chief  Information  Officer 
(CIO)  as  the  senior  official  responsible 
for  DOT  compliance  with  these 
guidelines.  Final  guidelines  will  be 
effective  October  1,  2002. 

The  written  procedures  established 
within  DOT'S  guidelines  apply  to  all 
organizational  components  of  the 
Department.  For  DOT  organizations  that 
require  additional  guidelines,  these 
organizations  should  implement 
corresponding  procedures  that  meet  the 
terms  of  these  Departmental  guidelines. 
For  the  purposes  of  these  guidelines,  the 
term  "DOT  organizations"  refer  to: 
Office  of  the  Secretary  (OST) 
Bureau  of  Transportation  Statistics 

(BTS) 
Office  of  the  Inspector  General  (OIG) 
Federal  Aviation  Administration  (FAA) 
Federal  Highway  Administration 

(FHWA) 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA) 
Federal  Raih-oad  Administration  (FRA) 
Federal  Transit  Administration  (FTA) 
Maritime  Administration  (MARAD) 
National  Highway  Traffic  Safety 

Administration  (NHTSA) 
Research  and  Special  Programs 

Administration  (RSPA) 
Saint  Lawrence  Seaway  Development 

Corporation  (SLSDC) 
Transportation  Administrative  Service 

Center  (TASC) 
Transportation  Security  Administration 

(TSA) 
United  States  Coast  Guard  (USCG) 

As  provided  in  0MB 's  guidelines 
implementing  Section  515,  the 
Department  is  publishing  this  notice  of 
availability  of  its  draft  quality 
guidelines  in  the  Federal  Register.  The 
draft  guidelines  themselves  are  posted 
on  the  Department's  DMS  website  at 
http://dms.dot.gov  to  provide  an 


opportunity  for  public  comment.  We 
invite  comments  on  all  aspects  of  the 
guidelines,  with  emphasis  on  the 
following  general  questions: 

1.  Are  the  Department's  draft 
guidelines  adequate  for  ensiuing  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  its  disseminated 
information  as  set  out  in  OMB's  notice 
of  January  3,2002? 

2.  Are  the  Department's  procedures 
for  allowing  affected  persons  to  seek 
and  obtain  correction  of  information 
appropriate? 

Instructions  for  filing  comments  may 
also  be  found  in  the  guidelines 
document  posted  on  the  Department's 
DMS  web  site.  The  Department  will 
review  all  comments  submitted  in 
response  to  its  draft  guidelines.  The 
comments  will  be  available  for  public 
review  on  the  DMS  web  site. 

Issued  in  Washington,  DC,  on  April  24, 
2002 
Eugene  K.  Taylor,  Jr., 

Deputy  CIO.  U.S  Department  of 

Transportation. 

(FR  Dot;  02-10575  Filed  4-29-02;  8:45  am] 

BIkUNG  COOe  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meetings 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meetings. 


summary:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  public  meetings  in  preparation 
for  and  to  report  the  results  of  the 
twenty-first  session  of  the  United 
Nation's  Sub-Committee  on  Experts  on 
the  Transport  of  Dangerous  Goods 
(UNSCOE)  to  be  held  July  1-10,  2002  in 
Geneva,  Switzerland. 
DATES:  June  18,  2002  1-3:30  pm,  Room 
6244-6248,  July  24,  2002,  9:30  am- 
12:30  pm,  Room  3328. 

ADDRESSES:  Both  meetings  will  be  held 
at  DOT  Headquarters,  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Richard,  International  Standards 
Coordinator.  Office  of  Hazardous 
Materials  Safety,  Office  of  Hazardous 
Materials  Safety,  Department  of 


Transportation,  Washington,  DC  20590; 
(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  first  meeting 
will  be  to  prepare  for  the  twenty-first 
session  of  the  UNSCOE  and  to  discuss 
U.S.  positions  on  UNSCOE  proposals. 
The  primary  purpose  of  the  second 
meeting  will  to  be  provide  a  briefing  on 
the  outcome  of  the  UNSCOE  session. 
Topics  to  be  covered  during  the  public 
meetings  include:  (1)  Criteria  for 
Environmentally  Hazardous  Substances, 
(2)  Requirements  for  the  transport  of 
solids  in  bulk  containers  including 
portable  tanks,  (3)  Harmonized 
requirements  for  compressed  gas 
cylinders,  (4)  Classification  of 
individual  substances,  (5)  Requirements 
for  packagings  used  to  transport 
hazardous  materials  including  a  US 
proposal  to  require  a  vibration  test,  (6) 
Requirements  for  infectious  substances 
and  genetically  modified  micro- 
organisms, (7)  Hazard  communication 
requirements  including  the 
comprehensibility  for  the  proposed 
Globally  Harmonized  System  labels,  (8) 
emergency  response  requirements  and 
(9)  Requirements  applicable  to  small 
quantities  of  hazardous  materials  in 
transport  (consumer  commodities). 

The  public  is  invited  to  attend 
without  prior  notification.  Due  to  the 
heightened  security  measures 
participants  are  encouraged  to  arrive 
early  to  allow  time  for  security  checks 
necessary  to  obtain  access  to  the 
building. 

Documents 

Copies  of  documents  for  the  UNSCOE 
meeting  and  the  meeting  agenda  may  be 
obtained  by  downloading  them  from  the 
United  Nations  Transport  Division's 
web  site  at  http://wrww.unece.org/trans/ 
main/dgdb/dgsubc/c32002.html.  This 
site  may  also  be  accessed  through 
RSPA's  Hazardous  Materials  Safety 
Homepage  at  http://hazmat.dot.gov/ 
intstandards.htm.  RSPA's  site  provides 
information  regarding  the  UNSCOE  and 
related  matters  such  as  a  sunmiary  of 
decisions  taken  at  the  twentieth  session 
of  the  UNSCOE. 

Issued  in  Washington,  DC,  on  April  24, 
2002. 

Frits  Wybenga, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  02-10573  Filed  4-29-02;  8:45  am] 
BIUING  CODE  4910-60-M 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  589] 

Calculation  of  Variable  Costs  In  Rate 
Complaint  Proceedings  involving  Non- 
Class  I  Railroads 

agency:  Surface  Transportation  Board, 

DOT. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Surface  Transportation 
Board  institutes  a  proceeding  to  settle 
how  it  will  estimate  the  variable  costs 
of  non-Class  I  railroads  in  future  rate 
complaint  proceedings. 
DATES:  Comments  are  due  by  July  1 , 
2002.  Replies,  if  any,  are  due  July  31, 
2002. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  589  to:  Office  of  the  Secretary,  Case 
Control  Branch,  1925  K  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling,  202-565-1567. 
Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  A  user  of 
rail  transportation  can  file  a  complaint 
with  the  Board  challenging  the 
reasonableness  of  a  rate  charged  for 
common  carriage  rail  transportation.  49 
U.S.C.  11701(b).  However,  the  Board 
may  only  consider  the  reasonableness  of 
a  challenged  rail  rate  if  the  carrier  has 
"market  dominance"  over  the  traffic  at 
issue.  49  U.S.C.  10701(d)(1).  The  statute 
precludes  a  finding  of  market 
dominance  if  the  revenue  produced  by 
the  shipment  at  issue  is  less  than  180% 
of  the  defendant  carrier's  variable  cost. 
49  U.S.C.  10707(d)(1)(A).  It  also 
specifies  that  the  variable  cost 
calculation  be  developed  "using  the 
Uniform  Rail  Costing  System  [URCS] 
cost  finding  methodology  (or  an 
alternative  methodology  adopted  by  the 
Board  in  lieu  thereof)."  49  U.S.C, 
10707(d)(1)(B). 

Non-Class  I  railroads,  however,  have 
traditionally  not  been  required  to 
maintain  the  necessary  financial  and 
operating  data  to  enable  development  of 
variable  costs  using  URCS.  Historically, 
the  average  regional  URCS  variable  costs 
for  the  Class  I  railroads  have  been  used 
as  a  surrogate  for  a  non-Class  I  carrier's 
variable  costs.  However,  in  Minnesota 
Power,  Inc.  v.  Duluth.  MM.R.  Ry..  STB 
Docket  No.  42038,  we  initially  ordered 
the  defendant  non-Class  I  railroad  to 
collect  the  necessary  operational  and 
financial  data  needed  to  develop 
variable  cost  information  using  URCS. 


We  later  stayed  that  order  in  response 
to  a  petition.for  reconsideration,  so  that 
we  could  consider  the  industry-wide 
implications  associated  with  the 
accoimting/record-keeping  order.  Before 
we  ruled  on  the  petition,  the  parties 
settled  that  rate  dispute. 

The  issue  of  whether,  as  a  general 
matter,  it  is  appropriate  and 
administratively  practical  in  rate  cases 
involving  non-Class  I  railroads  to  place 
a  case  in  abeyance  for  an  extended 
period  of  time  and  to  subject  a  carrier 
to  the  expense  of  developing  URCS- 
compatible  data  for  a  single  case  has 
therefore  not  been  resolved.  In  this 
proceeding,  we  propose  to  return  to  a 
policy  of  estimating  non-Class  I  carriers' 
variable  costs  using  Class  1  regional 
average  variable  costs,  and  we  seek 
comments  of  interested  parties  on  this 
proposal  and/ or  any  alternative 
proposal  they  may  wish  to  make. 

Additional  information  is  contained 
in  the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  visit  the  Board's  contractor,  Da-To-Da 
Legal,  Suite  405,  1925  K  Street.  NW.. 
Washington,  DC  20006,  phone  (202) 
293-7776.  [Assistance  for  the  hearing 
impaired  is  available  through  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.)  The  full  decision  is  also 
available  on  the  Board's  website: 
www.  sfb.  dof.gov. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
enviromnent  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory' 
Flexibility  Act. 

Decided:  April  22,  2002. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  02-10473  Filed  4-29-02:  8:45  am] 

BILUNG  CODE  4giS-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics;  Notice  of  Meeting 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTION:  Notice. 

This  notice  announces,  pursuant  to 
Section  10(A)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  72-363; 
5  U.S.C.  app.  2),  a  meeting  of  the  BTS 
Advisory  Coimcil  on  Transportation 


Statistics  (ACTS),  The  meeting  will  be 
held  on  Tuesday,  May  14.  2002,  from  10 
a.m.  to  4  p.m.  The  meeting  will  take 
place  at  the  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington  DC,  on  the  2nd  Floor, 
in  Conference  Room  2230  of  the  Nassif 
Building. 

The  ACTS,  established  under  Section 
6007  of  Public  Law  102-240.  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991,  December  18.  1991.  and  chartered 
on  June  19,  1995,  was  created  to  advise 
the  Director  of  BTS  on  transportation 
statistics  and  analyses,  including 
whether  or  not  the  statistics  and 
analysis  disseminated  by  the  BTS  are  of 
high  quality  and  are  based  upon  the  best 
available  objective  information. 

The  following  is  a  summary  of  the 
meeting's  agenda:  (1)  Introduction  and 
Director's  Report;  (2)  Reauthorization 
Update;  (3)  BTS's  10th  Anniversary 
Celebration;  (4)  TranStats 
demonstration;  (5)  Presentation  on  the 
Role  of  Transportation  Statistics  in 
National  Security  Policy;  (6)  Update  on 
the  BTS  Confidentiality  Policy:  (7) 
Closing  Remarks  (Closing  comments 
from  ACTS  members,  discussion  and 
agreement  of  date(s)  and  agenda  items 
for  subsequent  meeting(s)  and  public 
comments). 

Based  on  a  recent  General  Services 
Administration  rule  (66  FR  37728) 
amending  41  CFR  part  102-3. 1  am 
designating  Ms.  Phyllis  Seville  as  the 
Committee  Management  Officer  (CMO) 
and  Ms.  Laura  McClure  as  Designated 
Federal  Officer  (DFO)  for  the  ACTS. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notif\'  Ms. 
Phyllis  Seville,  CMO  at  (202)  366-9510 
prior  to  Friday,  May  10,  2002 
Individuals  attending  the  meeting  must 
report  to  the  SW,  Lobby  of  the  Nassif 
Building  for  admission  to  the  building. 
Attendance  is  open  to  the  public,  but 
limited  space  is  available.  With  the 
approval  of  the  Chair,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Non-committee  members 
wishing  to  present  oral  statements  or 
obtain  information  should  also  contact 
Ms.  Seville. 

Questions  about  the  agenda  or  written 
comments  may  be  submitted  by  U.S. 
Mail  to:  U.S  Department  of 
Transportation,  Attention:  Ms.  Laura 
McClure.  Designated  Federal  Officer, 
BTS.  Room  3103,  400  Seventh  St.  SW.. 
Washington,  DC  20590  or  faxed  to  (202) 
366-3640,  Attention:  Ms.  Laura 
McClvu-e.  BTS  requests  that  written 
comments  be  submitted  prior  to  the 
meeting. 

Persons  with  a  disabilit>-  requiring 
special  services,  such  as  an  interpreter 
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for  the  hearing  impaired,  should  contact 
Ms.  Seville  at  (202)  366-9510  at  least 
seven  calendar  days  prior  to  the 
meeting. 

Notice  of  this  meeting  is  provided  in 
accordance  with  the  FACA  and  the 
General  Service  Administration 
regulations  (41  CFR  part  102-3) 
covering  management  of  Federal 
advisor^'  committees. 

Issued  in  Washington,  DC.  on  April  24. 
2002. 

Ashish  Sen, 

Director.  Bureau  of  Transportation  Statistics. 
[FR  Doc.  02-10574  Filed  4-29-02;  8:45  am) 
BILUNG  CODE  4910-WY-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Termlnstion  of  Test  Regarding 
Importer  Compliance  Monitoring 
Program 

AGENCY:  United  States  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 


summary:  The  Importer  Compliance 
Monitoring  Program  (ICMP).  which 
allows  interested  importers  to  assess 
their  own  compliance  with  Customs 
laws  and  regulations,  was  developed  by 
Customs  under  its  regulatory  audit 
authority  and  was  implemented  on  a 
test  basis  starting  in  1998.  Customs  has 
determined  that  the  ICMP  test  should  be 
discontinued  in  favor  of  an  updated 
approach  to  importer  self-assessment. 
This  notice  advises  the  public  of  the 
termination  of  the  ICMP  test. 
dates:  The  ICMP  test  will  terminate  on 
May  30.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Ugone,  Director,  Trade 
Agreements  Branch,  Regulatory  Audit 
Division  (202-927-0728). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  a  consequence  of  the  passage  of 
the  Customs  Modernization  provisions 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act  (Pub.  L. 
103-182,  107  Stat.  2057),  the  primary 
goal  of  Customs  in  the  trade  compliance 
process  has  been  to  maximize  importer 
compliance  with  U.S.  trade  laws  while, 
at  the  same  time,  facilitating  the 
importation  and  entry  of  admissible 
merchandise.  To  meet  this  goal, 
Customs  has  made  a  comprehensive 
effort  to  review,  improve,  and  redesign, 
on  an  ongoing  basis,  the  trade 
compliance  process  using  established 
business  practices,  re-engineered  tools, 
and  new  methodologies  that  improve 


customer  service  without  compromising 
the  enforcement  aspect  of  the  Customs 
mission. 

In  order  to  enable  interested  importers 
to  participate  in  a  program  that  would 
allow  them  to  assess  their  own 
compliance  with  Customs  laws  and 
regulations  on  a  continuing  basis, 
Customs  on  April  24.  1998,  published  in 
the  Federal  Register  (63  FR  20442)  a 
notice  of  a  plan  to  conduct  a  test 
regarding  the  Importer  Compliance 
Monitoring  Program  (ICMP).  The  notice 
stated  that  the  test  would  involve  a 
limited  number  of  importer  participants 
and  would  run  for  a  period  of  one  year. 
On  July  23,  2001,  Customs  published  in 
the  Federal  Register  (66  FR  38344)  a 
notice  announcing  a  second  test  of  the 
ICMP.  This  notice  invited  increased 
importer  participation,  made  some 
alterations  to  the  earlier  ICMP  test 
procedures,  and  stated  that,  if  Customs 
determines  to  end  the  program  test, 
reasonable  notice  of  the  expiration  date 
would  be  published  in  the  Federal 
Register. 

Termination  of  the  ICMP  Test 

Although  the  notice  announcing  the 
second  test  of  the  ICMP  was  published 
in  part  in  order  to  increase  the 
participation  in  the  test,  participation 
has  remained  below  the  level  envisaged 
by  Customs  when  the  test  procedures 
were  developed.  Customs  therefore  has 
determined  that  the  ICMP  test  should  be 
discontinued  in  favor  of  a  new  program 
that  continues  the  self-assessment 
principles  of  the  ICMP  but  will  be  an 
updated  approach  using  new 
methodologies.  This  new  program, 
which  is  called  the  Importer  Self 
Assessment  Program,  will  be  the  subject 
of  a  separate  notice  to  be  published  in 
the  Federal  Register  in  the  near  future. 

Accordingly,  the  ICMP  test,  as 
described  in  the  Federal  Register  on 
July  23,  2001,  will  terminate  30  days 
after  publication  of  this  notice  in  the 
Federal  Register.  All  testing  procedures, 
reporting  requirements  and  other 
obligations  assumed  by  importers  by 
virtue  of  their  participation  in  the  ICMP 
test,  and  all  benefits  accruing  to 
importers  as  a  result  of  their 
participation  in  the  ICMP  test,  will 
cease  to  apply  upon  termination  of  the 
ICMP  test.  However,  importers  are 
reminded  that  termination  of  the  ICMP 
test  has  no  effect  on  an  importer's 
continuing  obligation  to  comply  with  all 
applicable  Customs  laws  and 
regulations. 


Dated:  April  24,  2002. 
Cynthia  A.  Covell. 

Director.  Regulatory  Audit  Division. 

[FR  Doc.  02-10560  Filed  4-30-02;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — 
Northland  Insurance  Company 

agency:  Financial  Management  Service, 
Fiscal  Service.  Department  of  the 
Treasury. 
action:  Notice. 


SUMMARY:  This  is  Supplement  No.  24  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2.  2001. 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6507. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code.  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR  35049.  July  2.  2001. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  Company, 
bond-approving  officers  may  let  such 
bonds  run  to  expiration  and  need  not 
secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
Company.  In  addition,  bonds  that  are 
continuous  in  natiu-e  should  not  be 
renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.  treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
piut:hased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington.  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO  use  the  following 
stock  number:  76^-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch, 
3700  East-West  Highway.  Room  6F04. 
Hyattsville,  MD  20782. 

Dated:  April  18,  2002. 
Wanda  J.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  02-10518  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2002-27 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
2002-27,  IRA  Required  Minimum 
Distribution  Reporting. 
DATES:  Written  comments  should  be 
received  on  or  before  July  1,  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  notice  should  be  directed  to 
Carol  Savage,  (202)  622-3945,  or 
through  the  internet 
[CAROL.A.SA VAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  IRA  Required  Minimum 
Distribution  Reporting. 

OMB  Number:  1545-1779. 

Notice  Number:  Notice  2002-27. 

Abstract:  Notice  2002-27  provides 
guidance  with  respect  to  the  reporting 
requirements,  that  is,  data  that 
custodians  and  trustees  of  IRAs  must 
furnish  IRA  owners  in  those  instances 
where  there  must  be  a  minimum 
distribution  from  an  individual 
retirement  arrangement. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
78,000. 

Estimated  Average  Time  Per 
Respondent:  15  hours. 

Estimated  Total  Annual  Burden 
Hours;  1,170.000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on. 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  ^  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  ser\'ices 
to  provide  information. 

Approved:  April  24,  2002. 
Carol  Savage. 

Program  Analyst. 

[FR  Doc.  02-10614  Filed  4-29-02;  8:45  am) 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-20979&-95] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Pubhc  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  a  final 
regulation.  REG-209798-95  (TD  8746), 
Amortizable  Bond  Premium.  (Reg. 
Sections  1  163-13.  1.171-4.  and  1.171- 
5). 

DATES:  Written  comments  should  be 
received  on  or  before  luly  1.  2002.  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  internet 
(Allan.M.Hopkins@irs.gov).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  AvenueNW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Amortizable  Bond  Premium 

OMB  Number:  1545-1491. 

Regulation  Project  Number:  REG- 
209798-95. 

Abstract:  This  regulation  addresses 
the  tax  treatment  of  bond  premium.  The 
regulation  provides  that  a  holder  may 
make  an  election  to  amortize  bond 
premium  by  offsetting  interest  income 
with  bond  premium,  and  the  holder 
must  attach  a  statement  to  their  tax 
return  providing  certain  information. 
The  regulation  also  provides  that  a 
taxpayer  may  receive  automatic  consent 
to  change  its  method  of  accounting  for 
premium  provided  the  taxpayer  attaches 
a  statement  to  its  tax  return.  The 
information  requested  is  necessar>'  for 
the  IRS  to  determine  whether  an  issuer 
or  a  holder  has  changed  its  method  of 
accounting  for  premium. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Estimated  Number  of  Respondents 
100.000. 

Estimated  Time  Per  Respondent:  30 
min. 

Estimated  Total  Annual  Burden 
Hours:  50.000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  raav  become  material 
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in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103.  Request 
for  comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  24.  2002. 
Carol  Savage, 
Program  Analyst. 

[FR  Dor.  02-10615  Filed  4-29-02;  8:45  am) 
BIUING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

[PS-264-82] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasiu^'.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  final 
regulation,  PS-264-82  (TD  8508), 
Adjustments  to  Basis  of  Stock  and 
Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders.  (Regulation  §§  1.1367- 
1(f).  1.1368-l(f).  1.1368-l(g)). 


DATES:  Written  comments  should  be 
received  on  or  before  July  1.  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  internet 
{Allan .M.Hopkins@irs.gov).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Adjustments  to  Basis  of  Stock  and 
Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders. 
OMB  Number:  1545-1139. 
Regulation  Project  Number:  PS-264- 
82. 

Abstract:  The  regulation  provides  the 
procedures  and  the  statements  to  be 
filed  by  S  corporations  for  making  the 
election  provided  under  Internal 
Revenue  Code  section  1368.  and  by 
shareholders  who  choose  to  reorder 
items  that  decrease  their  basis. 
Statements  required  to  be  filed  will  be 
used  to  verify  that  taxpayers  are 
complying  with  the  requirements 
imposed  bv  Congress. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 
Estimated  Number  of  Respondents: 
2.000. 

Estimated  Time  Per  Respondent:  6 
min. 

Estimated  Total  Annual  Burden 
Hours:  200  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utihty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  24.  2002. 
Carol  Savage, 
Program  Analyst. 

[FR  Doc.  02-10616  Filed  4-29-02:  8:45  am] 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Recruitment  Notice  for  the  Citizen 
Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 


SUMMARY:  Notice  for  recruitment  of  IRS 
Citizen  Advocacy  Panel  Members. 
DATES:  April  26-May  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Lewis  at  1-202-622-3068 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  the  Department  of 
Treasury  is  expanding  the  IRS  Citizen 
Advocacy  Panel  (CAP)  to  all  fifty  states 
to  provide  independent 
recommendations  to  improve  IRS 
service  and  customer  satisfaction.  The 
first  pilot  Citizen  Advocacy  Panel  (CAP) 
was  established  in  the  South  Florida 
District  on  June  23,  1998.  In  2001,  the 
Citizen  Advocacy  Panel  expanded  to  a 
total  of  ten  states  including  Florida. 
Metro  New  York,  Midwest  (Iowa, 
Nebraska,  Wisconsin  and  Illinois)  and 
Pacific  Northwest  (Alaska,  Hawaii. 
Oregon  and  Washington).  The  IRS  is 
accepting  applications  for  membership 
for  the  nationwide  expansion  between 
April  26  and  May  24,  2002.  The  panels 
will  become  operational  in  the  Fall  of 
2002. 

The  mission  of  the  Citizen  Advocacy 
Panel  is  to  listen  to  taxpayers,  advocate 
their  concerns  and  provide  input  for 
improving  IRS  service  and  customer 
satisfaction.  The  Panel's  sub-committees 
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will  consist  of  10-17  volunteer  members 
and  will  function  as  an  advisory  body 
to  the  IRS. 

The  Panel  is  seeking  applicants  who 
have  an  interest  in  good  government,  a 
personal  commitment  to  volunteer 
approximately  100  to  300  hours  a  year, 
and  a  desire  to  help  improve  IRS  ser\'ice 
and  customer  satisfaction.  Panel 
membership  should  represent  a  cross- 
section  of  the  taxpaying  public 
throughout  the  United  States.  Potential 
candidates  must  be  US  citizens, 
compliant  with  Federal,  State  and  Local 
taxes,  and  pass  a  FBI  check. 

For  the  Citizen  Advocacy  Panel  to  be 
most  effective,  members  should  have 
experience  in  some  of  the  following 
areas:  experience  helping  people  resolve 
problems  with  a  government 
organization;  experience  formulating 
and  presenting  proposals;  knowledge  of 
teixpayer  concerns;  experience 
representing  the  interests  of  your 
community,  state  or  region;  experience 
working  with  people  from  diverse 
backgrounds;  and  experience  helping 
people  resolve  disputes.  Interested 
applicants  should  call  either  toll  free 
number,  1-888-912-1227  or  1-866- 
602-2223,  and  request  an  application 
package.  Completed  applications  will  be 
reviewed,  tax  background  checks  and 
FBI  checks  will  be  conducted,  and  panel 
interviews  will  be  conducted  with  the 
most  qualified  candidates.  Final 
candidates  will  be  ranked  by  experience 
and  suitability.  The  Secretary  of  the 
Treasury  will  review  the  recommended 
candidates  and  make  final  selections. 

Questions  regarding  the  expansion 
and  selection  of  the  Panel  may  be 
directed  to  Michael  Lewis.  Office  of  the 
Assistant  Secretary  for  Management  and 
Chief  Financial  Officer,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Room  2421,  Washington, 
DC  20220,  (202)  622-3068. 

Dated:  April  23,  2002. 
Ann  lunkins, 

CAP  Program  Director. 

[FR  Doc.  02-10613  Filed  4-29-02:  8:4.'5  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

VA  Research  Misconduct  Policy 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Intent  to  Adopt 
Federal  Research  Misconduct  Policy. 

summary:  On  December  6,  2000,  the 
Office  of  Science  and  Technology  Policy 
(OSTP),  Executive  Office  of  the  ' 
President,  published  a  notification  of  a 


final  Federal  Policy  on  Research 
Misconduct  (Federal  Policy)  (65  FR 
76260).  That  policy  set  forth  a  definition 
of  "research  misconduct"  and  provided 
basic  guidelines  for  responding  to 
allegations  of  misconduct  for  all 
federally  funded  research  and  proposals 
for  such  research.  Federal  agencies  that 
conduct  or  support  research,  including 
the  Department  of  Veterans  Affairs  (VA). 
are  required  to  implement  the  Federal 
Policy  within  one  year  of  the  policy's 
issuance  (12/6/00). 

The  VA  hereby  publicizes  its  intent  to 
adopt  the  Federal  Policy  on  Research 
Misconduct  with  respect  to  all  research 
subject  to  VA  approval.  Operational 
implementation  of  the  Federal  Policy 
will  be  effected  by  revising  relevant, 
internal  VA  procedures  to  conform  to 
the  requirements  of  the  Federal  Policy. 
The  VA's  internal,  research  misconduct 
policies  and  procedures  will  be  fully 
consistent  with  and  circumscribed  by 
the  Federal  Policy.  Therefore,  to  the 
extent  that  the  Federal  Policy  was 
published  in  the  Federal  Register 
subject  to  notice  and  comment 
requirements,  no  additional  substantive 
policies  affecting  the  public  will  be 
created  by  the  VA's  internal,  research 
misconduct  policies  and  procedures. 

These  policies  and  procedures  will 
apply  only  to  allegations  of  research 
misconduct  as  defined  herein.  Other 
"research  improprieties"  are  handled 
according  to  separate,  extant  VA 
policies  and  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Poon,  Health  Science  Specialist, 
Office  of  Research  Compliance  and 
Assurance,  811  Vermont  Ave.,  NW.. 
(lOR),  Suite  574,  Washington,  DC  20420. 
(202)  565-8107. 

SUPPLEMENTARY  INFORMATION:  The  VA's 
internal,  research  misconduct  policies 
and  procedures  will  be  fully  consistent 
with  and  circumscribed  by  the  Federal 
Policy. 

I.  Research  Misconduct  Defined. 
Under  VA  policies  and  procedures,  the 
definition  of  "research  misconduct" 
will  strictly  adhere  to  that  of  the  Federal 
Policy.  Moreover,  the  component  terms 
"fabrication",  "falsification", 
"plagiarism",  and  "research"  shall  be 
defined  as  by  the  Federal  Policy. 

II.  Findings  of  Research  Misconduct. 
The  Federal  Policy  standard  for  making 
a  finding  of  research  misconduct  will  be 
adopted  by  the  VA.  Specifically,  a 
finding  of  research  misconduct  will 
require  that: 

•  There  be  a  significant  departure 
from  accepted  practices  of  the  relevant 
research  community:  and 

•  The  misconduct  be  committed 
intentionally,  or  knowingly,  or 
recklessly;  and 


•  The  allegation  be  proven  by  a 
preponderance  of  evidence. 

III.  Responsibilities  of  the  VA  and 
Local  Research  Facilities  Conducting 
VA  Research.  Local  VA  Medical  Centers 
(VAMCs)  and  their  affiliates  that 
conduct  VA  research  will  bear  primary 
responsibility  for  the  prevention  and 
detection  of  research  misconduct  within 
their  own  facilities  and  conducting 
inquiries  and  investigations  when 
required.  However,  the  VAs  Office  of 
Research  Compliance  and  Assurance 
(ORCA).  through  one  of  its  Regional 
Offices  (RO).  may  conduct  its  own 
inquirv'  or  investigation  for  reasons 
specified  in  the  Federal  Policy  Further 
clarification  on  the  roles  and 
responsibilities  of  the  VAMCs  and  VA 
Central  Office  will  be  set  forth  in 
appropriate  VA  directives  and 
guidelines. 

IV.  Fair  and  Timely  Procedures. 

•  Safeguards  for  Informants.  V A 
policies  and  procedures  will  include 
provisions  for  protecting  informants 
who  make  good  faith  allegations  of 
research  misconduct  to  appropriate 
authorities  or  who  cooperate  in  good 
faith  with  inquiries  or  investigations  of 
research  misconduct. 

•  Safeguards  for  Respondents  VA 
policies  and  procedures  will  include 
provisions  for  protecting  the  rights  of 
those  who  are  the  subject  of  research 
misconduct  allegations,  including 
timely  notification,  reasonable  access  to 
the  data  and  other  evidence  supporting 
the  allegations,  and  the  opportunity  to 
respond  to  allegations,  evidence,  and 
proposed  findings  of  research 
misconduct  (if  any). 

•  Objectivity.  Fairness,  and  Expertise 
VA  policies  and  procedures  will  include 
provisions  for  ensuring  objectivity, 
fairness,  and  expertise  in  the  review  of 
allegations. 

•  Timeliness  VA  policies  and 
procedures  will  include  provisions 
establishing  reasonable  time  limits  for 
the  conduct  of  the  inquiry-, 
investigation,  adjudication,  and  appeal 
phases  (if  any),  with  allowances  for 
appropriate  extensions, 

•  Confidentiality  dunng  the  Inquiry, 
Investigation,  and  Decision-Making 
Process.  VA  policies  and  procedures 
will  place  limits  on  public  disclosure  of 
the  identity  of  respondents  and 
informants  consistent  with  a  fair  and 
thorough  investigation  and  as  allowed 
by  law. 

V.  VA  Administrative  Actions.  The 
VA  will  consider  the  seriousness  of  the 
misconduct  in  deciding  what 
administrative  actions  are  appropriate. 
If  it  believes  that  criminal  or  civil  fraud 
violations  may  have  occurred,  the  VA 
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will  promptly  refer  the  matter  to  the 
Inspector  General  for  the  VA. 

Dated:  April  23,  2002 

(Authority;  65  FR  762601 
Anthony  J.  Principi, 
The  Secretary  of  Veterans  Affairs 
(FR  Doc.  02-10596  Filed  4-29-02;  8:45  am] 
BILLING  COOe  8320-01 -P 


Tuesday, 
April  30,  2002 


®    F=i 


Part  n 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171,  et.  al. 
Hazardous  Materials  Regulations; 
Compatibility  with  the  Regulations  of  the 
International  Atomic  Energy  Agency; 
Proposed  Rule 


21328 


Federal  Register /Vol.  67,  No.  83 /Tuesday,  April  30,  2002  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 174, 175, 
176, 177  and  178 

[Docket  No.  RSPA-99-6283  (HM-230)] 

RIN  2137-AD40 

Hazardous  Materials  Regulations; 
Compatibility  Witti  the  Regulations  of 
the  international  Atomic  Energy 
Agency 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  RSPA  proposes  to  amend 
requirements  in  the  Hazardous 
Materials  Regulations  (HMR)  pertaining 
to  the  transportation  of  radioactive 
materials  based  on  changes  contained  in 
the  International  Atomic  Energy  Agency 
(IAEA)  publication,  entitled  "IAEA 
Safety  Standards  Series:  Regulations  for 
the  Safe  Transport  of  Radioactive 
Material,"  1996  Edition,  No.  TS-R-1. 
The  purpose  of  this  rulemaking 
initiative  is  to  harmonize  requirements 
of  the  HMR  with  international  standards 
for  radioactive  materials  as  well  as  to 
promulgate  other  DOT-initiated 
requirements. 

DATES:  Comments  must  be  received  by 
July  29.  2002. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  U.S.  Department  of 
Transportation,  Room  PL  401.  400 
Seventh  St..  SW.,  Washington,  DC 
20590-0001.  Comments  should  identify 
the  docket  number  RSPA-99-6283 
(HM-230)  and  be  submitted  in  two 
copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  You  may 
also  submit  comments  to  the  docket 
electronically  by  accessing  the  Dockets 
Management  System  website  at  "http:// 
dms.dot.gov."  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  document  electronically.  The 
Dockets  Unit  is  located  on  the  Plaza 
Level  of  the  Nassif  Building  at  the  U.S. 
Department  of  Transportation  at  the 
above  address.  Public  dockets  may  be 
reviewed  between  the  hours  of  9:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  Internet 
users  may  access  all  comments  received 
by  the  U.S.  Department  of 
Transportation  at  http://dms.dot.gov.  An 
electronic  copy  of  the  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 


the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202) 512-1661. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Fred  D.  Ferate  II,  Office  of  Hazardous 
Materials  Technology.  (202)  366-4545, 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards.  (202)  366-8553; 
RSPA.  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

CONTENTS 

I.  Background. 

II. Proposed  Changes  in  this  NPRM 
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A.  Issue  Discussion 
Issue  1:  Nuclide-Specific  Exemption 
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Issue  2:  Naturally  Occurring  Radioactive 

Materials 
Issue  3:  Changes  in  Ai  and  A2  Values 
Issue  4:  Communication  Changes 
Issue  .■;:  Low  Specific  Activity  (LSA) 

materials  and  Surface  Contaminated 

Objects  (SCO) 
Lssue  6:  Uranium  Hexafluoride  (UF5) 
Issue  7;  Air  Transport  Requirements 
Issue  8:  Fissile  Material  Package  and 

Transport  Requirements 
Issue  9:  Transitional  Requirements 
Issue  10:  Additional  TS-R-1  Change 

III.  Section-By-Section  Review 

IV,  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Polices  and  Procedures 

B.  Executive  Order  13132 

C.  Executive  Order  13175 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

F.  Regulation  Identifier  Number  (RIN) 

G.  Unfunded  Mandates  Reform  Act 
H.  Environmental  Assessment 

I.  Background 

In  1958,  at  the  request  of  the 
Economic  and  Social  Council  of  the 
United  Nations,  the  L\EA  undertook  the 
development  of  international 
regulations  for  the  safe  transportation  of 
radioactive  materials.  The  initial 
regulations  published  by  the  IAEA  in 
1961  were  recommended  to  member 
states  as  the  basis  for  national 
regulations  and  for  application  to 
international  transportation.  Most 
nations  have  since  adopted  the  IAEA 
regulations  as  a  basis  for  regulations 
governing  the  transportation  of 
radioactive  materials. 

In  1967.  after  extensive  revisions,  the 
IAEA  published  its  regulations  entitled 
•Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  Safety  Series  No. 
6."  In  October  1968.  DOT  published 
amendments  to  the  Hazardous  Maiterials 
Regulations  (Title  49.  Code  of  Federal 
Regulations,  Parts  171-180;  HMR)  for 
radioactive  materials  which  were  in 
substantial  conformance  with  the  1967 


L\EA  regulations  (Docket  HM-2,  33  FR 
14918). 

Based  on  work  done  by  participants 
from  member  states,  including  the  U.S.. 
the  IAEA  issued  two  major  updates  of 
Safety  Series  No.  6  in  1973  and  1985. 
On  March  10. 1983,  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  published  a  final  rule 
(Docket  HM-169,  48  FR  10218). 
bringing  the  HMR  requirements  relating 
to  the  transportation  of  radioactive 
materials  into  alignment  with  the  1973 
IAEA  regulations.  On  September  28, 
1995,  we  published  a  final  rule  (Docket 
HM-169A,  60  FR  50291)  that  revised 
the  radioactive  materials  requirements 
in  the  HMR  to  align  them  with  the  1985 
revision  of  Safety  Series  No,  6.  In  each 
case,  we  coordinated  the  HMR  revisions 
with  the  Nuclear  Regulatory 
Commission  (NRC),  which  concurrently 
revised  10  CFR  part  71,  and  in  each  case 
these  revisions  made  the  United  States 
radioactive  material  transport 
regulations  compatible  with  those  of 
most  other  industrialized  nations. 

In  1996,  the  IAEA  revised  and  issued 
IAEA  Safety  Standards  Series  No.  ST-1, 
("ST-1").  IAEA  subsequently  revised 
ST-1  in  June  2000  to  include  minor 
editorial  changes  and  renamed  it  "TS- 
R-1."  In  this  Notice,  we  use  the 
nomenclature  "TS-R-1"  to  refer  to  the 
1996  LAEA  "Regulations  for  the  Safe 
Transport  of  Radioactive  Material." 
Copies  of  TS-R-1  may  be  obtained  from 
the  U.  S.  distributor,  Beman  Associates, 
4611-F  Assembly  Drive,  Lanham,  MD 
20706-^391,  telephone  (301)  459-7666. 

As  in  past  rulemakings  to  incorporate 
updates  of  the  international  regulations 
into  the  HMR,  we  are  working  in  close 
cooperation  with  NRC  in  the 
development  of  this  rulemaking. 
Currently,  DOT  and  NRC  jointiy 
regulate  the  transportation  of 
radioactive  material  in  the  United  States 
in  accordance  with  a  July  2, 1979, 
Memorandum  of  Understa»ding  (MOU; 
44  FR  38690).  In  accordance  with  this 
MOU  (a  copy  of  which  has  been  placed 
in  the  docket  of  this  rulemaking): 

1.  DOT  regulates  both  shippers  and 
carriers  and  has  issued: 

•  Packaging  requirements; 

•  Communication  requirements  for: 

— Shipping  paper  contents, 

— Package  labeling  and  marking 

requirements,  and 
— Vehicle  placarding  requirements; 

•  Training  and  emergency  response 
requirements;  and 

•  Highway  routing  requirements. 

2.  NRC  requires  its  licensees  to  satisfy 
requirements  to  protect  public  health 
and  safety  and  to  assure  the  common 
defense  and  security,  and: 
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•  Certifies  Type  B  and  fissile  material 
package  designs  and  approves  package 
quality  assurance  programs  for  its 
licensees; 

•  Provides  technical  support  to  DOT 
and  works  with  DOT  to  ensure 
consistency  with  respect  to  the 
transportation  of  radioactive  materials; 
and 

•  Conducts  inspections  of  licensees 
in  accordance  with  DOT  requirements. 

This  rulemaking  is  being  coordinated 
by  RSPA  with  NRC  to  ensure  that 
consistent  regulator>'  standards  are 
maintained  for  radioactive  material 
transportation  regulations,  and  to  ensure 
coordinated  publication  of  rules  by  both 
agencies.  This  NPRM  addresses  only  the 
areas  over  which  DOT  has  jurisdiction 
as  defined  in  the  MOU.  Comments  on 
non-DOT  issues  or  on  DOT  issues  not  in 
the  scope  of  this  rulemaking  will  not  be 
addressed  in  this  NPRM.  Comments 
responding  to  the  NRC's  parallel  NPRM 
should  be  submitted  directly  to  the  NRC 
through  its  rulemaking  process. 

On  December  28,  1999  (64  FR  72633). 
we  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
requesting  comments  from  interested 
persons  concerning  the  extent  to  which 
differences  between  the  HMR  and  the 
IAEA  publication  TS-R-1  should  be 
considered  in  proposing  changes  to  the 
HMR.  We  identified  a  partial  list  of  TS- 
R-1  requirements  being  considered  for 
incorporation  in  the  HMR.  We  invited 
interested  persons  to  review  and 
comment  on  any  or  all  of  the 
requirements  in  TS-R-1  that  differ  from 
current  HMR  requirements  and  identif\' 
related  issues  we  should  address  in  the 
NPRM.  In  response  to  the  ANPRM.  we 
received  approximately  80  written 
comments  from  trade  associations, 
hazardous  materials  consulting  firms, 
chemical  manufacturers, 
radiopharmaceutical  manufacturers, 
shippers  and  carriers  of  hazardous 
materials,  and  private  citizens. 

In  addition,  we  compared  TS-R-1  to 
the  previous  version  of  Safety  Series  No. 
6  to  identify  changes  made  in  TS-R-1 , 
and  then  identified  affected  sections  of 
the  HMR.  Based  on  this  comparison  and 
comments  received  from  the  ANPRM, 
we  identified  ten  issues  where  increased 
compatibility  between  the  HMR  and 
TS-R-1  appears  to  be  desirable. 

On  Februarv  1,  2000,  we  published  a 
final  rule  under  Docket  HM-215D  (66 
FR  8644),  in  which  we  adopted  the 
International  Maritime  Dangerous 
Goods  (IMDG)  Code,  2000  edition, 
including  Amendment  30-00  and  the 
UN  Recommendations  on  the  Transport 
of  Dangerous  Goods,  Eleventh  Revised 
Edition  (1999),  both  of  which  authorize 
the  use  of  TS-R-1.  We  published  a  final 


rule  on  June  21,  2001  (66  FR  33315), 
which  provided  that  TS-R-1  could  be 
used,  as  an  alternative  to  the  HMR,  for 
international  shipments  or  radioactive 
materials.  Additionally,  we  retained 
Safety  Series  No.  6  with  the  same 
restrictions.  Under  this  final  rule, 
domestic  shipments  remain  subject  to 
the  HMR  requirements  that  are  based  on 
Safety  Series  No.  6.  This  NPRM  will 
address  the  adoption  of  TS-R-1  for 
domestic  use. 

This  rulemaking  will  not  propose  any 
security  related  changes  to  the  HMR.  As 
a  result  of  the  terrorist  incidents  of 
September  11.  2001,  and  subsequent 
threats  related  to  biological  materials, 
we  are  reviewing  the  HMR  to  determine 
if  additional  requirements  are  necessary 
to  assure  the  security  of  hazardous 
materials  in  transportation.  We  initiated 
a  rulemaking  project  to  address  security 
issues  related  to  the  transportation  of 
hazardous  materials  by  all  modes.  We 
are  examining  hazard  communication, 
shipping  documentation,  training,  and 
other  requirements  to  determine  if 
rulemaking  action  is  necessary. 

II.  Proposed  Changes  in  This  NTRM 

A.  Summary 

We  have  identified  ten  major  issues 
concerning  adoption  of  TS-R-1 
requirements,  which  are  discussed  in 
detail  in  Section  B  of  this  preamble.  In 
addition.  Section  B  also  contains  the 
analysis  of  comments. 

For  incorporation  into  the  HMR  this 
NPRM  proposes  to: 

•  Adopt  the  nuclide-specific 
exemption  activity  concentrations  and 
the  nuclide-specific  exemption 
consignment  activities  listed  in  TS-R-1 
to  assure  continued  consistency 
between  domestic  and  international 
regulations  for  the  basic  definition  of 
radioactive  material; 

•  Provide  an  exception  in  the  HMR 
that  certain  naturally  occurring 
radioactive  materials  would  not  be 
subject  to  the  requirements  of  the  HMR 
so  long  as  their  specific  activities  do  not 
exceed  10  times  the  activity 
concentration  exemption  values: 

•  Incorporate  the  TS-R-1  changes  in 
the  Al  and  A2  values  into  the  HMR; 

•  Adopt  the  new  proper  shipping 
names  and  UN  identification  numbers, 
except  for  those  referring  to  Type  C 
packages,  to  fissile  LSA  material  and  to 
fissile  SCOs; 

•  Require,  if  customary  units  are 
used,  that  the  appropriate  quantity  and 
customeiry  units  be  placed  within 
parentheses  positioned  after  the  original 
quantity  expressed  in  the  International 
System  of  Units  (SI  units); 

•  Adopt  the  use  of  the  Criticality 
Safety  Index  (CSI)  to  refer  to  what  was 


formerly  the  criticality  control  transport 
index,  and  to  restrict  the  use  of  the 
concept  of  transport  index  (TI)  to  a 
number  derived  purely  from  the 
maximum  radiation  level  at  one  meter 
from  the  package; 

•  Require  the  new  fissile  label  be 
placed  on  each  fissile  material  package, 
and  that  the  CSI  for  that  package  be 
noted  on  the  fissile  label; 

•  Adopt  the  requirement  that 
excepted  packages  be  marked  with  the 
UN  identification  number,  that 
industrial  packagings  be  marked  with 
the  package  type,  and  that  Type  IP-2 
and  IP-3  industrial  packages  and  Type 
A  packages  be  marked  with  the 
international  vehicle  registration  code  of 
the  country  of  origin  of  packaging 
design; 

•  Remove  some  former  requirements 
which  would  become  redundant  upon 
adoption  of  the  new  proper  shipping 
names,  such  as  the  requirement  that  the 
shipping  description  contain  the  words 
"Radioactive  Material"  unless  those 
words  are  included  in  the  proper 
shipping  name: 

•  Remove  plutonium-238  from  the 
definition  of  fissile  material.  Remove 
the  reference  to  Pu-238  in  the  list  of 
fissile  radionuclides  for  which  the 
weight  in  grams  or  kilograms  may  be 
listed  instead  of  or  in  addition  to  the 
activity,  in  the  shipping  paper  or 
radioactive  label  description  of  the 
radioactive  contents  of  a  package; 

•  Adopt  a  definition  of 
contamination,  and  include  an  authority 
to  transport  unpackaged  LSA  material 
and  SCO.  and  an  authority  to  use 
qualified  tank  containers,  freight 
containers  and  metal  intermediate  bulk 
containers  as  industrial  packagings, 
types  2  and  3  (IP-2  and  IP-3); 

•  Adopt  the  new  class  of  LSA-I 
material,  consisting  of  radioactive 
material  in  which  the  activity  is 
distributed  throughout  and  the 
estimated  average  specific  activity  does 
not  exceed  30  times  the  activity 
concentration  exemption  level,  and  to 
remove  the  present  category  referring  to 
mill  tailings,  contaminated  earth, 
concrete,  rubble,  other  debris,  and 
activated  material  that  is  essentially 
uniformly  distributed,  with  specific 
activity  not  e.xceeding  10-'"  A:/g. 

•  Incorporate  the  TS-R-1  changes  for 
packagings  containing  more  than  0.1  kg 
of  UF^; 

•  Authorize  the  use  of  the  1993 
edition  of  ISO  7195  as  an  alternative  to 
ANSI  N14.1.  to  require  UF^  packagings 
to  meet  the  pressure,  drop  and  thermal 
test  requirements,  to  prohibit  the  use  of 
pressure  relief  devices,  and  to  certif>'  the 
packagings  in  accordance  with  TS-R-1 
requirements; 
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•  Revise  §  173.453  to  reflect  the  NRC 
"fissile  material  exemption  provisions,  " 
to  remove  the  definition  of  "fissile 
material,  controlled  shipment,"  and  to 
revise  §  173.457  and  §  173.459  to 
remove  the  references  to  "fissile 
material,  controlled  shipment"  and  to 
base  requirements  for  non-exclusive  use 
and  exclusive  use  shipments  of  fissile 
material  packages  on  TS-R-1  package 
and  conveyance  CSI  limits; 

•  Accept  the  IAEA  transitional 
requirements  and  begin  the  phase  out  of 
packages  satisfying  the  1967  IAEA 
requirements,  including  DOT 
specification  packages; 

•  Require  that  manufactiu-e  of  all 
Type  B  specification  packages 
conforming  to  Safety  Series  No.  6  (1967) 
be  prohibited  as  of  the  effective  date  of 
this  rule  and  that  use  of  these  packages 
be  prohibited  two  years  after  the 
effective  date  of  this  rule;  and 

•  Add  a  requirement  that  the  active 
material  in  an  instrument  or  article 
intended  to  be  transported  in  an 
excepted  package  be  completely 
enclosed  by  the  non-active  components. 

B.  Issue  Discussion 

Issue  1:  Nuclide-Specific  Exemption 
Values 

Background.  The  HMR  currently  use 
a  specific  activity  threshold  of  70  Bq/g 
(0.002  ^Ci/g)  for  defining  a  material  as 
radioactive  for  purposes  of 
transportation  (see  definition  of 
radioactive  material  in  §  173.403),  and 
radioactive  material  is  not  subject  to  the 
requirements  of  the  HMR  if  its  specific 
activity  is  equal  to  or  below  this  value. 
The  total  activity  per  gram  of  all 
radionuclides  present  in  a  material  is 
considered;  i.e..  if  a  chain  of 
radionuclides  is  present,  the  material  is 
regulated  if  the  sum  of  the  activities/ 
gram  of  all  radionuclides  in  the  chain  is 
70  Bq/g  or  more. 

We  use  a  threshold  specific  activity  to 
determine  the  applicability  of  regulatory 
requirements  because  all  material 
contains  some  level  of  radioactivity, 
although  often  in  trivial  amounts.  In 
order  not  to  regiilate  as  radioactive 
material  everything  that  is  transported, 
it  is  necessary  to  specify  what  materials 
should  be  regulated  in  transport.  The 
threshold  value  of  70  Bq/g  has  been 
thought  by  the  international  regulatory 
authorities  to  be  sufficiently  low  as  to 
present  a  negligible  risk  to  tremsport 
workers  or  to  members  of  the  public 
from  the  radioactive  nature  of  the 
material. 

In  issuing  TS-R-1.  IAEA  decided  to 
replace  the  70  Bq/g  specific  activity  or 
activity  concentration  threshold  with 
values  that  may  be  different  for  each 


radionuclide.  In  addition,  TS-R-1 
establishes  threshold  values  for  the  total 
activity  in  a  consignment,  below  which 
the  risk  is  so  small  that  the  material 
could  be  transported  without  being 
subject  to  transportation  regulatory 
requirements.  These  threshold  values 
for  specific  activity  and  activity  in  a 
consignment  are  termed  "exemption 
values"  in  TS-R-1.  According  to 
paragraph  236  of  TS-R-1.  "radioactive 
material,"  i.e.,  radioactive  material  that 
is  considered  radioactive  for  purposes  of 
transport,  is  defined  as  the  subset  of 
radioactive  materia}  for  which  both  the 
specific  activity  and  the  consignment 
activity  are  greater  than  the  exemption 
values. 

The  principles  upon  which  the 
determination  of  the  exemption  values 
is  based  are  that: 

(a)  The  radiation  risks  to  individuals 
caused  by  the  exempted  practice  or 
source  are  sufficiently  low  as  to  be  of  no 
regulatory  concern; 

(b)  The  collective  radiological  impact 
of  the  exempted  practice  or  soiu-ce  is 
sufficiently  low  as  to  not  warrant 
regulatory  control  under  the  prevailing 
circumstances;  and 

(c)  The  exempted  practices  and 
sources  are  inherently  safe,  with  no 
appreciable  likelihood  of  scenarios  that 
could  lead  to  a  failure  to  meet  the 
criteria  in  (a)  and  fb). 

.  The  members  of  IAEA  in  deliberations 
leading  to  the  adoption  of  Safety  Series 
No.  115,  "International  Basic  Safety 
Standards  for  Protection  against 
Ionizing  Radiation  and  for  the  Safety  of 
Radiation  Sources,"  IAEA,  Vienna 
(1996)  (also  known  as  BSS),  agreed  to 
adopt  exemption  values  for  activity 
concentrations  and  total  activities 
related  to  practices  involving 
radioactive  materials  and  to  sources  of 
radioactive  material  in  fixed  facilities. 
In  accordance  with  "Radiation 
Protection-65:  Principles  and  Methods 
for  Establishing  Concentrations  and 
Quantities  (Exemption  Values)  Below 
Which  Reporting  is  not  Required  in  the 
European  Directive,"  by  M.  Harvey  et 
ai.  Commission  of  the  European 
Communities  Doc.  XI-028/93,  1993. 
each  exemption  value  was  selected  to  be 
the  lesser  of: 

(a)  That  at  which  a  member  of  the 
critical  group,  under  defined  models 
(representative  scenarios,  including 
guiding  assumptions)  for  practices  and 
sources,  would  receive  an  effective  dose 
of  10  ^Sv  (1  mrem)  in  a  year  under 
normal  conditions;  or 

(b)  That  for  which  the  collective  dose 
to  all  persons  exposed  to  those  practices 
and  sources  in  a  year  for  normal 
conditions  is  1  person-Sv  (100  person- 
rem). 


The  BSS  calculations  used  three 
scenarios:  (1)  Normal  use  in  the 
workplace,  (2)  an  accident  in  the 
workplace  where  the  probability  of  an 
exposure  due  to  the  accident  was  taken 
into  account,  and 

(3)  exposiu^  to  the  public  as  the  result 
of  disposal  in  a  public  landfill.  Criteria 
(a)  and  (b)  were  applied  to  all  scenarios 
considered.  Criterion  (a)  was  used  with 
all  scenarios  to  determine  initial  BSS 
exemption  values.  The  collective  dose 
criterion  (b)  was  also  applied,  but  found 
not  to  affect  the  results. 

The  BSS  calculation  also  incorporated 
two  other  criteria.  One  was  an  annual 
limit  of  50  mSv  (5  rem)  to  the  skin  of 
an  individual.  The  other  was  that  the 
exemption  level  would  be  chosen  to 
assure  that  in  the  case  of  an  accident, 
even  in  pessimistic  situations,  a  dose 
limit  of  1  mSv  (100  mrem)  would  not  be 
exceeded. 

In  principle,  the  BSS  exemption 
values  assure  that,  for  exempt  practices 
and  sources  within  practices  at  fixed 
facilities,  no  member  of  the  public 
would  likely  receive  an  annual  dose 
greater  than  10  nSv  (1  mrem).  In 
practice,  however,  since  about  300 
radionuclides  are  involved,  the  values 
obtained  were  simplified  by  roimding  to 
powers  of  10.  such  that  calculated  xxx 
values  between  3xlO»  and  3x10"*  ' 
would  be  replaced  in  the  BSS  tables  by 
1x10"  *  '.  By  determining  the  exemption 
values  for  each  radionuclide  so  that  they 
correspond  to  a  single  annual  dose  of  10 
HSv  (1  mrem).  the  calculations  assure, 
within  the  uncertainty  of  the  models 
employed,  that  the  use  of  each 
radionuclide  at  its  specific  activity  or 
total  activity  exemption  value  level  will 
involve  roughly  the  same  small  risk, 
since  radioactivity  is  regulated  under 
the  assumption  that  the  risk  is 
proportional  to  the  dose  received.  The 
rounding  process  used  reduces  that 
uniformity  in  risk,  although  it  should  be 
emphasized  that  the  risks  among  which 
those  variations  occiu'  are  still  small. 

Because  the  BSS  exposure  scenarios 
and  pathways  do  not  explicitly  address 
the  transport  of  radioactive  material, 
during  the  development  of  TS-R-1 
additional  calculations  were  performed 
for  20  commonly  transported 
radionuclides.  The  calculations 
considered  transport  scenarios 
consisting  of  a  subset  of  the  BSS 
scenarios  thought  to  be  pertinent  to 
transportation  and  additional  transport- 
specific  scenarios  [A.  Carey  et  ah,  "The 
Application  of  Exemption  Values  to  the 
Transport  of  Radioactive  Materials," 
Final  Report,  CEC  Contract  CT/PST6/ 
1540/1123  (September  1995).  The 
calculations  were  originally  performed 
for  presentation  at  the  Fourth  Technical 
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Committee  Meeting  on  the  Revision  of 
the  IAEA  Regulations  for  the  Safe 
Transport  of  Radioactive  Material. 
Vienna,  25-29  September,  1995,  at  the 
request  of  SAGSTRAM-XI  (nth 
Meeting  of  the  IAEA  Standing  Advisory 
Group  on  the  Safe  Transport  of 
Radioactive  Material,  TC^07.9.  6-10 
March,  1995).  Synopses  of  this  report 
may  be  found  in:  "The  Application  of 
Exemption  Values  to  the  Transport  of 
Radioactive  Materials,"  by  P.  Francois  et 
al..  Proceedings  of  the  11th 
International  Conference  on  the 
Packaging  and  Transportation  of 
Radioactive  Materials  (PATRAM  "95), 
Las  Vegas,  NV.  Vol.  I,  p.  462  (1995);  and 
"The  Application  of  Exemption  Values 
to  the  Transport  of  Radioactive 
Materials,"  by  P.  Francois  et  ai, 
Proceedings  of  the  IRPA  9  Conference. 
Vienna,  Vol.  4,  p.  674  (1996).). 

For  purposes  of  the  calculations,  it 
was  first  shown  that  at  the  current 
threshold  activity  concentration  of  70 
Bq/g,  under  the  transport-derived 
scenarios,  14  of  the  20  radionuclides 
considered  were  predicted  to  result  in 
an  annual  individual  dose  greater  than 
1  mrem  with  4  resulting  in  doses  greater 
than  1  mSv  (100  mrem);  the  highest  was 
Th-232N  (Th-232  in  secular  equilibrium 
with  its  decay  products),  with  a 
predicted  dose  of  about  2.3  mSv  (230 
mrem).  Of  the  six  radionuclides  with 
annual  doses  less  than  1  mrem,  S-35 
had  the  lowest  dose,  about  0.02  |iSv 
(0.002  mrem).  The  average  annual  dose 
for  these  20  nuclides  was  about  0.50 
mSv  (50  mrem).  When  the  calculations 
were  reversed,  to  find  what  activity 
concentration  for  each  nuclide  would 
result  in  an  annual  dose  of  10  piSv,  the 
necessary  threshold  activity 
concentrations  ranged  from  0.3  Bq/g  for 
Th-232N  to  36,000  Bq/g  for  S-35. 

The  same  conditions  used  for  fixed 
facilities  were  applied  to  the  transport 
exemption  value  calculations  for  the  20 
nuclides,  namely  that  a  member  of  the 
public  (including  transport  workers, 
since  the  objective  is  to  estimate  the 
dose  they  might  receive  if  they  were  not 
subject  to  the  transportation  regulations) 
receive  no  more  than  about  10  |iSv  (1 
mrem)  per  year,  and  that  the  aimual 
collective  dose  be  no  greater  than  1 
person-Sv  (100  person-rem).  The  main 
purpose  of  this  analysis  was  to  check 
the  adequacy,  with  regard  to  the  dose 
criteria,  of  the  BSS  exemption  values  in 
the  case  of  exposure  situations 
associated  with  transport.  SAGSTRAM- 
XI  accepted  that  if  the  exemption  values 
provided  by  the  analysis  of  transport 
scenarios  differed  by  no  more  than  one 
to  two  orders  of  magnitude,  then  it 
would  be  preferable  to  directly  apply 
the  BSS  exemption  values  to  the 


transport  regulations,  instead  of 
defining  a  separate  set  of  exemption 
values  for  transportation,  in  order  to 
provide  consistency  with  other 
practices.  The  results  of  the  analysis  of 
transport  scenarios  did  in  fact  result  in 
exemption  values  that  did  not  differ 
from  the  BSS  values  by  more  than  two 
orders  of  magnitude,  with  the  exception 
of  one  radionuclide.  Kr-85.  for  which  it 
was  argued  that  because  Kr-85  is  not 
transported  in  such  large  containers  the 
scenarios  used  were  overly 
conservative.  On  this  basis  it  was 
decided  to  utiUze  the  BSS  exemption 
values  for  the  transport  regulations.  For 
those  radionuclides  in  the  transport 
regulations  not  listed  in  the  BSS, 
transportation  exemption  values  were 
calculated  using  the  BSS  methodology. 

Because  of  the  rounding  procedure 
used  to  obtain  the  BSS  values  and  the 
differences  between  the  BSS-  and 
transport-derived  exemption  values 
even  without  rounding,  the  annual 
individual  doses  derived  using  the 
transport  scenarios  combined  with  the 
BSS  exemption  activity  concentrations 
for  the  20  nuclides  considered  are  no 
longer  equal  to  10  ^lSv  (1  mrem).  A 
rough  calculation,  assuming  strict 
proportionality  between  the  aimual  dose 
and  the  transport-derived  activity 
concentration  exemption  values, 
indicates  that  those  calculated  doses, 
using  the  BSS  values  in  TS-R-1  for  the 
20  nuclides,  now  range  (except  for  Kr- 
85,  which  gave  an  anomalously  high 
value)  from  about  3  piSv  (0.3  mrem)  for 
C-14  to  about  420  ^Sv  (42  mrem)  for 
Au-198.  If  Kr-85  is  included,  the 
estimated  annual  dose  to  a  transport 
worker  transporting  one  of  these  20 
radionuclides  at  the  TS-R-1  exemption 
activity  concentrations,  averaged  over 
these  20  radionuclides,  is  about  230  ^lSv 
(23  mrem). 

There  are  some  nuclides  listed  in 
Table  I  of  TS-R-1  that  contain  a 
reference  to  footnote  (b).  These  nuclides 
have  the  radiological  contributions  from 
their  listed  decay  products,  assumed  to 
be  in  secular  equilibrium  with  the 
initial  radionuclide  in  the  decay  chain 
(activities  of  all  members  in  the  chain 
assumed  equal,  taking  into  account 
branching  ratios),  already  included  in 
the  footnoted  exemption  value.  For 
example,  Sr-90  has  a  TS-R-1 
exemption  activity  concentration  of  100 
Bq/g.  This  means  that  one  may  transport 
up  to  100  Bq/g  of  Sr-90,  which  is 
equivalent  to  up  to  200  Bq/g  of  Sr-90 
combined  with  its  decay  product  Y-90. 
before  becoming  subject  to  the 
regulations  for  transporting  radioactive 
material. 

Discussion.  Commenters  to  the  1999 
ANPRM  who  address  this  issue 


generally  do  not  support  a  change  in  the 
HMR  definition  of  "radioactive 
material."  One  commenter  who 
supports  the  change  states  that  requiring 
materials  to  meet  both  the  concentration 
criteria  and  the  consignment  activity 
level  to  be  classed  as  Class  7 
(radioactive)  material  adds  much 
needed  flexibility  to  the  rules  and 
suggests  that  this  revision  would  be  of 
great  value,  particularly  for  research 
institutions  that  frequently  need  to 
transfer  small  quantities  and  low- 
concentrations  of  radioactive  materials. 

Among  commenters  who  oppose  the 
IAEA  revisions,  several  state  that  the 
use  of  radionuclide-specific 
concentration  and  total  consigrmient 
exemption  thresholds  to  determine 
whether  a  material  is  to  be  considered 
"radioactive"  for  purposes  of  transport 
would  require  substantial  additional 
effort  with  few,  if  any.  benefits.  Other 
comments  note  that  the  current 
definition  of  radioactive  material  has 
served  the  United  States  well  for  several 
decades  and  assert  that  the  benefits  to 
be  derived  from  a  risk-based  system  that 
spans  7  orders  of  magnitude  are  not 
significant  when  compared  to  the 
simplicity  of  the  current  system. 

Aiiother  commenter  states  that  the 
new  IAEA  thresholds  will  create 
problems  with  the  transportation  of 
consumer  products  since  the  new 
thresholds  would  result  in  varying 
points  at  which  the  regulations  would 
apply,  depending  on  the  material 

Many  commenters  who  addressed  this 
issue  as  part  of  the  HM-215D 
rulemaking  [Docket  No  RSPA-2000- 
7702]  state  that  the  TS-R-1  revised 
definition  of  radioactive  material  lowers 
the  level  of  safety  provided  by  the 
current  regulations,  because  under  TS- 
R-1  some  of  the  exemption  activity 
concentrations  are  higher  than  the 
current  70  Bq/g. 

Several  commenters  suggest 
combinations  of  the  current  and 
proposed  radioactive  material 
definitions,  such  as  using  the  TS-R-1 
approach  for  international  shipments 
while  retaining  the  70  Bq/g  threshold 
for  domestic  shipments  or  adopting  the 
new  specific  activity  exemption  values 
only  in  those  cases  where  the  new- 
values  are  greater  than  70  Bq/g  and 
retaining  the  70  Bq/g  threshold  for  the 
remainder. 

RSPA  believes  that  the  improved  risk 
basis  for  the  proposed  exemption  values 
and  the  advantages  of  harmonization 
with  the  international  radioactive 
material  transport  regulations  outweigh 
the  benefits  of  the  current  more  simple 
system.  The  proposed  activity- 
concentration  exemption  values 
distribute  the  risk  to  workers  and 
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members  of  the  public  more  equitably, 
around  a  value  corresponding  to  an 
annual  dose  of  approximately  230  |iSv 
{23  mrem).  This  should  be  compared 
with  the  situation  using  the  single 
activity  concentration  threshold  of  70 
Bq/g,  which  for  the  same  20 
radionuclides  distributes  the  risk 
around  a  value  corresponding  to  an 
annual  dose  of  about  500  nSv  (50 
mrem). 

We  agree  that  the  new  system  is  more 
complex.  However,  for  most 
manufactured  products  the 
determination  of  whether  those 
products  fall  under  the  domain  of  the 
HMR  need  be  made  only  once  or  very 
occasionally.  For  those  cases  where 
there  is  more  variation  in  the  specific 
activity  of  the  consumer  product,  such 
as  mi^t  be  the  case  for  products 
manufactured  from  ores  containing 
small  amounts  of  natujally  occiuring 
radioactive  material,  the  types  of 
radioactive  material  which  may  be 
present  are  relatively  well  known,  and 
it  will  usually  be  possible  to  set  up  a 
standard  procedure  for  determining 
whether  the  product  is  subject  to  the 
HMR.  It  should  be  kept  in  mind  that 
with  the  current  70  Bq/g  threshold  such 
determinations  are  also  necessary. 

Because  some  proposed  exemption 
concentrations  are  greater  than  the 
ourent  value  of  70  Bq/g.  it  might  be 
argued  that  in  these  cases  we  are 
proposing  to  "lower  the  level  of  safety." 
However,  the  increase  in  risk  in  these 
cases  is  in  a  range  where  the  risk  is  very 
small.  For  P-32,  for  example,  the 
increase  in  exemption  level  from  70 
Bq/g  to  the  BSS  threshold  of  1,000 
Bq/g  results  in  an  increase  of  the  risk  for 
a  worker  transporting  this  material 
without  being  subject  to  the  HMR  from 
a  value  corresponding  to  0.58  mrem/y 
up  to  a  value  corresponding  to  8.3 
mrem/y.  For  comparison  purposes,  it 
was  mentioned  earlier  in  this  section 
that  for  the  20  nuclides  to  which  the 
transport  and  fixed  facility  scenarios 
were  first  applied,  the  original  threshold 
of  70  Bq/g  corresponds  to  an  average 
annual  dose  of  about  50  mrem,  while 
use  of  the  BSS  exemption  activity 
concentrations  adopted  in  TS-R-1 
corresponds  to  an  average  aimual  dose 
of  about  23  nuem.  Thus,  use  of  the 
proposed  exemption  values  will  reduce 
the  overall  risk  by  about  50%. 

We  prefer  not  to  adopt  a  combination 
approach  to  defining  radioactive 
materials  in  which  different  exemption 
values  would  apply  to  international  and 
domestic  shipments,  since  doing  so 
would  tend  to  make  the  proposed 
system  still  more  complex,  and  lead  us 
away  from  the  goal  of  harmonization. 


Accordingly,  we  propose  to  adopt  the 
nuclide-specific  exemption  activity 
concentrations  and  the  nuclide-specific 
exemption  consigiunent  activities  listed 
in  TS-R-1.  These  would  be  listed  in  a 
new  section  (§  173.436).  The  purpose  of 
adopting  the  TS-R-1  exemption  values 
would  be  to  assiu^  continued 
consistency  between  domestic  and 
international  regulations  for  the  basic 
definition  of  radioactive  material.  In 
addition,  adoption  of  the  TS-R-1 
exemption  values  would  reduce  and 
make  more  uniform  the  risk  to  transport 
workers  and  members  of  the  public 
when  radioactive  material  is  transported 
at  levels  below  the  exemption  values, 
where  these  materials  would  not  be 
regulated  as  radioactive.  Adoption  of 
these  values  would  provide  a  consistent 
level  of  protection  for  all  radionuclides 
and  would  result  in  a  single  regulatory 
structure  valid  for  both  domestic  and 
international  shipments,  thus  reducing 
the  potential  for  error  in  classifying  the 
material  for  shipment,  reducing  costs  for 
those  entities  that  ship  domestically  and 
internationally,  and  increasing 
regulatory  efficiency.  Since  shippers 
who  have  materials  with  radioactivity 
near  the  exemption  levels  currently 
need  to  know  what  radionuclides  and 
activity  levels  are  present  in  order  to 
determine  compliance  with  the  70  Bq/ 
g  threshold,  the  primary  changes  that 
would  be  needed  when  using  the 
nuclide-specific  exemption  values 
would  be  those  introduced  to  apply  the 
sum  rules  for  mixtures,  and  possible 
changes  in  computer  software, 
recordkeeping,  training,  and  other 
mostly  administrative  requirements.  We 
believe  that  the  cost  savings  associated 
with  the  enhanced  regulatory  efficiency 
due  to  having  common  domestic  and 
international  criteria  for  classifying 
material  for  shipment,  and  with  thus 
facilitating  the  goal  of  consistency 
between  countries  with  respect  to  futiue 
modifications  of  the  regulations, 
outweigh  the  additional  costs  resulting 
from  applying  the  new  procedures. 

As  described  under  Issue  2.  certain 
naturally  occiuring  radioactive 
materials  with  activity  concentrations  or 
activities  up  to  10  times  the  exemption 
values,  which  are  not  extracted  for  their 
radioactive  properties,  would  be 
excluded  from  these  regulations  in  order 
to  avoid  regulating  large  amounts  of 
these  materials  which  have  not 
heretofore  been  subject  to  radioactive 
material  transport  regulations.  Since, 
however,  for  some  radionuclides  10 
times  the  exemption  activity 
concentrations  will  not  be  the  same  as 
the  present  70  Bq/g  threshold,  some 
currently  iinregulated  naturally 


occurring  radioactive  materials  will  fall 
under  the  scope  of  the  regulations,  and 
some  materials  which  were  formerly 
regulated  because  they  had  a  specific 
activity  slightly  greater  than  70  Bq/g, 
may  no  longer  be  regulated.  The  former 
situation  would  lead  to  some  additional 
costs  for  the  companies  involved; 
however,  that  would  be  at  least  partially 
offset  by  reduced  costs  for  shipping 
those  materials  in  the  latter  category. 
Conunenters  did  not  provide  details  or 
numbers  to  aid  in  estimating  the 
magnitude  of  the  projected  costs  or  cost 
savings,  or  who  would  be  affected. 

Issue  2:  Naturally  Occurring 
Radioactive  Materials 

An  important  addition  to  the  list  of 
circumstances  in  TS-R-1  under  which 
the  regulations  do  not  apply  is  found  in 
paragraph  107(e)  of  that  document.  That 
paragraph  excludes  certain  naturally 
occiuring  radioactive  materials  from 
being  regulated  diuing  transportation. 
The  piupose  of  the  exclusion  is  to  take 
into  account  practical  difficulties  that 
result  from  reducing  the  exemption 
concentrations  for  several  alpha  emitters 
from  the  present  level  of  70  Bq/g  (0.002 
HCi/g)  in  conjunction  with  the  adoption 
of  nuclide-specific  exemption  values 
(see  the  discussion  under  Issue  1). 

Certain  of  these  radionuclides,  such 
as  natiiral  luaniiim  and  natural  thorium, 
are  widespread  in  nature  and  found  in 
almost  all  ores,  such  as  coal,  phosphate, 
gypsum,  or  a  large  variety  of  metals  or 
other  minerals.  Application  of  the  new 
exemption  values  to  the  radioactive 
material  in  these  ores  would  result  in 
bringing  under  the  scope  of  the 
regiUations  enormous  amounts  of 
material  that  have  until  now  not  been 
subject  to  those  regulations,  and  whose 
specific  activity  level  presents  a  very 
low  hazard. 

On  the  other  hand,  there  are  ores  in 
nature  where  the  specific  activity 
concentration  is  much  higher  than  the 
exemption  values,  and  the  regular 
transport  of  these  ores  may  requfre  the 
use  of  the  radiation  protection  measures 
inherent  in  applying  the  regulations. 
Thus,  for  low  specific  activity  ores  not 
intended  to  be  processed  for  use  of 
those  radionuclides,  a  threshold  of  10 
times  the  exemption  values  provides  an 
appropriate  balance  between  the  need 
for  radiological  controls  at  higher 
concentrations  and  the  practical 
problems  associated  with  over- 
regulation  which  would  arise  for  large 
quantities  of  material  with  low  specific 
activity  concentrations  of  naturally 
occurring  radionuclides. 

Discussion.  Conunenters  to  the 
ANPRM  generally  agree  that  the  HMR 
should  be  revised  to  incorporate  the 
scope  limitations  of  TS-R-1. 
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Commenters  state  that  this  would 
remove  HMR  controls  from  consumer 
commodities,  such  as  smoke  detectors, 
and  radioactive  material  that  is  an 
integral  part  of  the  packaging,  such  as 
casks  with  depleted  uranium  shielding. 
(We  note  that  this  is  not  necessarily  a 
valid  argument  for  incorporating  the 
cited  scope  limitation  since,  for 
example,  materials  used  in  smoke 
detectors  are  not  usually  naturally 
occurring,  and  uranium  in  depleted 
uranium  shielding  would  have  been 
originally  mined  for  its  radioactive 
properties.  In  addition,  such  materials 
are  usually  found  to  be  in  quantities 
above  ten  times  the  proposed  exemption 
values.)  Conunenters  further  state  that, 
since  these  items  are  inherently  safe, 
they  should  be  removed  from  the  scope 
of  the  HMR.  Several  commenters  state 
that  any  change  to  the  scope  should 
ensure  that  materials  regulated  as 
"radioactive"  for  transportation 
purposes  does  not  extend  to  ores  and 
natural  materials,  including  products 
made  from  those  ores  and  materials,  that 
are  outside  the  nuclear  fuel  cycle  and  do 
not  exceed  an  appropriate  regulatory 
threshold  and,  thus,  present  a  very  low 
hazard. 

Several  commenters  suggest  that  a 
provision  to  allow  radiation  protection 
personnel  to  carry  excepted  quantities 
of  solid  radioactive  material  on 
passenger  aircraft  as  checked  baggage 
should  be  added  to  allow  radiation 
protection  personnel  to  travel  to  a  site 
with  appropriate  radiation  detection 
equipment  without  the  worry  that  they 
are  in  violation  of  the  HMR.  These 
commenters  assert  that  this  provision 
would  have  a  very  direct  benefit  to 
public  health  protection  and  since  the 
quantities  involved  are  far  below  the  A  i 
or  A:  limits,  the  risk  would  not  be 
significant.  We  note  that  the  HMR 
currently  permit  carriage  aboard  an 
aircraft  of  a  limited  quantity  of 
radioactive  material,  or  an  instrument  or 
article  containing  radioactive  material, 
meeting  the  requirements  of  §  1 73.421 
or  §  173.424,  in  checked  baggage.  This 
was  formally  stated  in  a  letter  issued  on 
March  19, 1991,  from  the  Federal 
Aviation  Administration  Director  of  the 
Office  of  Civil  Aviation  Security 
Operations  to  the  Director  of  State 
Programs  of  the  U.S.  Nuclear  Regulatory 
Commission.  Therefore,  we  do  not  agree 
that  a  specific  regulatory  provision  is 
necessary. 

One  commenter  asserts  that  there  is 
no  significant  safety  or  economic  impact 
from  the  application  of  the  graded 
approach  to  performance  standards 
described  in  paragraph  106  of  TS-R-1. 
The  commenter  expresses  support  for 
the  incorporation  of  the  three  severity 


levels  (routine,  normal  and  accident 
conditions  of  transport)  to  determine  the 
level  of  regulation  required  by  the  HMR. 
The  HMR  are  designed  as  to  assure  that 
the  severity  of  regulatory  requirements 
is  proportional  to  the  hazard  of  the 
materials  to  be  transported.  TS-R-1  and 
several  previous  revisions  of  the  IAEA 
regulations  refer  to  the  industrial  and 
Type  A  package  performance 
requirements,  found  in  49  CFR  173.465, 
as  "tests  for  demonstrating  ability  to 
withstand  normal  conditions  of 
transport,"  and  the  additional 
performance  requirements  for  Type"B 
and  fissile  material  packages,  found  in 
10  CFR  71,  as  "tests  for  demonstrating 
ability  to  withstand  accident  conditions 
of  transport."  We  believe  that  the 
distinction  made  in  TS-R-1  between 
routine  (incident  free)  and  normal 
(minor  mishaps)  is  artificial,  and  does 
not  enhance  the  use  of  the  graded 
approach. 

Finally,  one  commenter  suggests  that 
language  in  the  regulations  should  be 
simplified  and  clarified,  rather  than 
further  complicated,  to  ensure 
understanding  by  various  segments  of 
the  distribution  network  with  a  wide 
range  of  educational  levels.  This 
commenter  states  that  TS-R-1  uses 
several  terms,  the  definition  and 
application  of  which  are  unclear  and 
vulnerable  to  subjective  interpretation. 
Examples  include  "worker,  ' 
"appropriate  training,"  "unlikely  to 
exceed,"  "appropriate  records,"  and 
"regularly  occupied  working  areas." 
This  commenter  suggests  that,  due  to 
the  extensive  interface  between 
transport  of  radioactive  materials  and 
sites  subject  to  NRC.  Agreement  State, 
and  other  nuclear  regulatorv'  agency 
jurisdiction,  the  definition  and 
application  of  terms  should  be  clarified 
and  consistent  between  TS-R-1  and  the 
regulations  of  these  other  agencies,  and 
should  be  consistent  with  international 
regulations.  We  agree.  In  this  NPRM  we 
have  attempted  to  reduce  the  number  of 
undefined  terms,  and  to  add  or  modify 
definitions  where  appropriate. 

Accordingly,  in  this  NPRM  we  are 
proposing  to  provide-an  exception  in 
the  HMR,  in  §  173.401.  that  naturally 
occurring  radioactive  materials  not 
intended  to  be  processed  for  their 
radioactive  components  and  with 
activity  concentration  not  to  exceed  ten 
times  the  exemption  activity 
concentrations  would  not  be  subject  to 
the  requirements  of  the  HMR. 

Issue  3:  Changes  in  Ai  and  A:  Values 

Background. 

The  international  and  domestic 
transportation  regulations  use 
calculated  activity  values  for  each 


radionuclide  to  specif\'  the  amount  of 
radioactive  material  that  is  permitted  to 
be  transported  in  particular  packaging 
and  for  other  purposes.  These  numbers, 
known  as  the  Ai  and  A:  values,  indicate 
the  maximum  activity  that  is  permitted 
to  be  transported  in  a  Type  A  package. 
For  example,  Ai  is  the  maximum 
activity  of  radioactive  material  in 
special  form,  and  A:  is  the  maximum 
activity  in  non-special  form  that  may  be 
transported  in  a  Type  A  package.  A;  and 
A;  values  for  the  most  commonly 
transported  radionuclides  are  listed  in 
49  CFR  173.435.  and  in  Appendix  A  to 
10  CFR  71. 

Ai  and  A:  values  for  most  of  the 
commonly  transported  radionuclides 
were  provided  in  the  1973  IAEA  Safety 
Series  No.  6,  and  were  based  on  certain 
dosimetric  models  and  the  assumption 
of  certain  exposure  scenarios  and 
pathways.  These  models  and  scenarios 
were  extended  and  improved  in  the 
1985  Safety  Series  No.  6,  where  the 
calculation  procedure  was  called  the 
"Q-system."  This  resulted  in  changes  in 
the  Ai  and  A;  values  listed  there.  More 
recent  biokinetic  data  and  dosimetric 
models  have  been  used  to  update  the  Q- 
svstem  and  the  resulting  Ai  and  A2 
values  in  the  1996  TS-R-1 

To  determine  whether  a  given  amount 
of  radioactive  material  may  be  shipped 
in  a  Type  A  package,  or  if  a  Type  B 
package  must  be  used  instead,  the  total 
activity  to  be  shipped  is  compared 
directly  with  the  appropriate  Ai  or  A: 
value.  Fractions  or  multiples  of  the  Ai 
and  A:  values  are  also  used  for  several 
other  purposes,  such  as  specifying  Type 
B  package  activity  leakage  limits,  low 
specific  activity  and  excepted  package 
limits,  and  determining  whether  a  given 
amount  of  radioactive  material 
constitutes  a  Highway  Route  Controlled 
Quantitv. 

Based  on  the  results  from  the  updated 
Q-system  (see  TS-G-1.1.  Appendix  I), 
IAEA  has  adopted  new  Ai  and  A:  values 
for  radionuclides  listed  in  TS-R-1  (see 
paragraph  201  and  Table  1  of  TS-R-1). 
IAEA  adopted  these  new  values  based 
on  calculations  that  were  performed 
using  the  latest  dosimetric  models 
recommended  by  the  International 
Commission  on  Radiological  Protection 
(ICRP)  in  Publication  60,    1990 
Recommendations  of  the  ICRP."  A 
thorough  review  of  the  Q-system  also 
included  incorporation  of  data  from 
updated  metabolic  uptake  studies  In 
addition,  several  refinements  were 
introduced  in  the  calculation  of 
contributions  to  the  effective  dose  from 
each  of  the  pathways  considered  The 
pathways  themselves  are  the  same  ones 
considered  in  the  1985  version  of  the  Q- 
system,  i.e.,  external  photon  dose; 
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external  beta  dose;  inhalation  dose;  skin 
and  ingestion  dose  from  contamination: 
and  dose  from  submersion  in  gaseous 
radionuclides.  The  impact  of  these 
analyses  is  that  for  each  radionuclide  a 
thorough  up-to-date  radiological 
assessment  has  been  performed  of 
potential  exposiues  to  an  individual 
should  a  Type  A  transport  package  of 
radioactive  material  be  involved  in  an 
accident  during  transport.  The  new  Ai 
and  A2  values  reflect  that  assessment. 

While  the  dosimetric  models  and  dose 
pathways  within  the  Q-system  were 
thoroughly  reviewed  and  updated,  the 
reference  doses  that  the  model  uses 
were  unchanged.  The  reference  doses 
are  the  dose  values  that  are  used  to 
define  a  "not  unacceptable"  dose  in  the 
event  of  an  accident.  Consequently, 
while  some  revised  A  1  and  A2  values  are 
higher  and  some  are  lower,  the  potential 
dose  following  an  accident  is  the  same. 
The  revised  dosimetric  models  are 
accepted  internationally  as  more 
accurate  ways  of  calculating  the  doses 
from  individual  nuclides,  and  this 
improvement  in  acciuacy  and  the 
additional  refinements  in  the  pathways 
calculations  result  in  various  changes  to 
the  Ai  and  A2  values.  In  other  words, 
where  an  Ai  or  A2  value  has  increased, 
the  potential  dose  is  still  the  same — the 
use  of  the  revised  dosimetric  models 
merely  illustrates  that  a  higher  activity 
of  that  radionuclide  is  actually  reqiAred 
to  produce  the  same  reference  dose. 
Conversely,  where  an  Ai  or  A2  value  has 
decreased,  the  revised  models  show  that 
less  activity  of  that  nuclide  is  needed  to 
produce  the  reference  dose.  Many  A| 
and  A2  values  have  been  adjusted  to 
reflect  more  recent  dosimetric  data;  in 
general,  the  adjustments  are  not  large. 

Some  radionuclides  for  which  Ai  and 
A2  values  are  presently  listed  in  49  CFTR 
173.435  and  Appendix  A  of  10  CFR  71 
do  not  appear  in  Table  I  of  TS-R-1 . 
These  are  Ar-42,  Au-196,  Es-253.  Es- 
254,  Es-254m,  Es-255,  Fm-255.  Fm-257. 
Ho-163.  Ir-193m,  Nb-92m,  Po-208,  Po- 
209,  Re-183,  Te-118,  and  Tm-168.  All 
except  the  Einsteinium  (Es)  and 
Fermium  (Fm)  isotopes  appear  in  Safety 
Series  No.  6, 1985  Edition;  the  latter  (Es 
and  Fm)  isotopes  were  appended  to  the 
tables  in  DOT'S  and  NRC's  domestic 
regulations  when  these  incorporated  the 
1985  IAEA  regulations.  Through  an 
oversight,  numerical  Ai  and  A2  values 
were  never  entered  for  Es-255.  The 
above  nuclides  were  not  included  in  TS- 
R-1  Table  I  because  of  uncertainties  in 
their  decay  schemes  and/or  the 
biological  models  used  to  determine 
doses  from  internal  exposures  (Dr.  K. 
Eckerman,  Oak  Ridge  National 
Laboratory). 


Discussion.  Several  commenters  to  the 
ANPRM  support  the  new  Ai  and  A2 
values  in  general,  but  request  retention 
of  the  present  A2  value  of  20  Ci  for 
domestic  shipments  of  Mo-99,  citing  an 
increase  in  the  needed  number  of 
shipments  with  consequent  greater 
radiation  exposure  to  workers  and 
greater  costs  as  probable  consequences 
of  eliminating  the  present  20  Ci 
domestic  exception.  We  note  that  the  A2 
value  for  Mo-99  in  TS-R-1  is  0.6  TBq 
(16.2  Ci).  compared  to  0.5  TBq  (13.5  Ci) 
in  Safety  Series  No.  6, 1985  Edition. 
Upon  further  review  of  these  comments, 
and  of  similar  comments  received  and 
analyzed  during  the  incorporation  of 
Safety  Series  No.  6,  1985  Edition 
changes  into  the  HMR  (60  FR  50292), 
we  are  proposing  to  continue  to  allow 
this  domestic  exception  of  0.74  TBq  (20 
Ci)  for  the  A2  value  of  Mo-99. 

A  major  manufacturer  and  a  major 
user  of  califomiiun-252  {Cf-252)  neutron 
sources  oppose  any  proposal  that  would 
reduce  the  Ai  quantity  for  Cf-252  from 
its  present  value  of  0.1  TBq  (2.7  Ci)  to 
0.05  TBq  (1.35  Ci).  One  commenter 
states  that  reducing  the  Ai  limit  for  Cf- 
252  is  not  justifiable  based  on  potential 
radiation  exposure  rates,  and 
emphasizes  that  the  physical  and 
chemical  forms  of  the  californium 
sources  are  such  that  this  material,  if 
released,  is  insoluble  in  water  and  will 
not  biuTi  in  air,  and  that  this  was  not 
taken  into  account  in  the  Q-system 
calculations.  This  commenter  asserts 
that  Cf-252  is  shipped  in  Type  A 
packages,  and  that  the  costs  of 
designing,  qualifying  and  using  Type  B 
packages  for  sources  that  will  continue 
to  have  an  activity  no  greater  than  0.1 
TBq  (2.7  Ci)  are  much  higher  and  not 
necessary.  This  commenter  additionally 
states  that  using  a  special  form  Type  A 
limit  which  is  one  half  the  previous 
value  would  double  the  number  of 
shipments,  thereby  increasing  the  risk  of 
transport  damage  and  increasing  the 
potential  of  exposure  of  transport 
workers  to  radiation.  The  commenter 
further  states  that  the  company  has  a 
substantial  investnjent  in  the  design  and 
construction  of  Type  A  packages  for 
transporting  Cf-252  in  the  0.05  to  0.1 
TBq  range,  and  that  a  general  purpose 
unit  for  shipping  5  mg  (0.1  TBq)  of  Cf- 
252  weighs  several  tons.  Changing  to  the 
TS-R-1  A I  value  would  render  these 
packages  unusable.  The  company 
estimates  that  its  costs  for  dismantling 
and  disposing  of  these  packages,  which 
may  contain  activated  metallic  parts  and 
would  have  to  be  treated  as  potentially 
radioactive  material,  to  be  on  the  order 
of  $500,000,  not  counting  the  high 
additional  costs  required  to  design, 


construct,  test,  and  obtain  certification 
for  new  Type  B  containers. 

During  analysis  of  these  comments. 
RSPA  and  NRC  staff  members  learned 
that  the  IAEA  is  proposing,  for  the  2003 
revision  of  TS-R-1,  to  change  the  Ai 
and  A2  values  in  TS-R-1  for  Cf-252 
back  to  the  values  ciurently  in  the  HMR. 
For  this  reason  we  decided  to  include  in 
this  rulemaking  a  domestic  exception  to 
the  TS-R-1  Cf-252  A|  and  A2  values, 
retaining  the  present  Title  49  Ai  and  A2 
values  for  domestic  shipments.  Import 
and  export  shipments,  however,  would 
be  subject  to  the  TS-R-1  Ai  and  A2 
values. 

Other  commenters  are  supportive  of 
the  proposed  adoption  of  the  new  A2 
activity  limits.  One  commenter,  who 
will  be  moving  large  quantities  of 
radioactive  waste  (especially  LSA  and 
SCO)  as  result  of  environmental 
cleanup,  sites  (or  facilities)  closures, 
and  waste  repository  operations,  states 
that  adopting  the  new  A2  values  will 
increase  the  waste  shipping  volume  per 
conveyance.  As  a  result,  the 
transportation  costs  will  decrease  and 
the  number  of  packagings  required  will 
be  reduced. 

In  this  NPRM,  we  propose  to 
incorporate  the  TS-R-1  Ai  and  A2 
values  into  the  HMR.  in  §  173.435,  with 
the  exceptions  noted  above  for  Mo-99 
and  Cf-252.  There  are  two  principal 
arguments  for  adopting  the  new  values: 
One  is  the  need  to  continue  to  assiue 
the  safety  of  workers  and  the  public, 
taking  into  account  the  latest  scientific 
analyses.  The  other  is  the  need  for 
harmonization  with  the  international 
regulations  in  this  area.  This 
harmonization  would  eliminate  the 
complexities  resulting  from  having  to 
move  back  and  forth  between  two 
already  complex  Ai  and  A2  systems,  and 
the  resultant  increased  probability  of 
inadvertent  errors  from  doing  so.  In 
addition,  retaining  the  current  values, 
which  are  essentially  those  from  Safety 
Series  No.  6, 1985  Edition,  would  in 
most  cases  not  be  scientifically 
justifiable,  since  the  new  values  were 
introduced  in  TS-R-1  precisely  in  order 
to  take  into  account  advancements  in 
scientific  knowledge. 

In  this  NPRM,  we  propose  to  not 
include  Ai  and  A2  values  for  the  16 
isotopes  described  above  which  are 
listed  in  our  present  domestic 
regulations,  but  which  do  not  appear  in 
TS-R-1.  This  means  that  the  default  Ai 
and  A2  values  in  TS-R-1  would  have  to 
be  used  for  these  isotopes.  However, 
DOT  regulations  at  §  173.433(b)  provide 
a  mechanism  for  obtaining  approval 
from  the  Associate  Administrator  for 
Hazardous  Materials  Safety  to  use 
convincingly  documented  values  of  Ai 
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and  At  for  radionuclides  not  listed  in 
the  table  in  §173.435.  We  propose  in 
this  NPRM  to  include  a  similar 
mechanism  to  obtain  approvad  for  use  of 
non-default  exemption  values  for  these 
radionuclides. 

Issue  4:  Communication  Changes 

Background.  The  TS-R-1  revisions  in 
hazard  communication  includes  the 
following: 

•  Proper  shipping  names  and  UN 
identification  numbers  are  changed 
(Table  VIII  in  TS-R-1); 

•  UN  identification  numbers  now 
must  be  marked  on  excepted  packages 
(paragraph  535),  and  package  type, 
international  vehicle  registration  code 
(the  letters  USA  in  the  case  of  the  U.S.) 
and  packaging  mcmufacturer  now  must 
be  marked  on  all  industrial  and  Type  A 
packages  (paragraph  537); 

•  Radionuclide  activities  must  be 
expressed  in  SI  units  (paragraphs  543 
and  549); 

•  The  former  criticality  transport 
index  (criticality  TI)  for  fissile  material 
has  been  abolished,  and  r^laced  with 
the  CSI  (paragraph  218);  Tlis  now 
derived  exclusively  from  the  maximum 
radiation  dose  rate  at  one  meter  fi'om  the 
package  (paragraphs  243,  526,  527);  and 

•  For  fissile  material,  a  fissile  label  is 
introduced,  upon  which  the  CSI  must  be 
displayed  (Figure  5,  paragraphs  544, 
545).  Industrial  packagings  are  to  carry 
the  markings  TYPE  IP-1,  TYPE  IP-2  or 
TYPE  IP-3  as  appropriate  (paragraph 
537). 

Discussion.  Several  commenters  note 
that  changing  proper  shipping  names 
will  require  all  shipments  to  be  re- 
labeled. One  commenter  states  that  the 
majority  of  labels  that  would  be  affected 
are  metal  and  pop-riveted  directly  onto 
the  container,  requiring  major  work  to 
replace  these  labels  with  no  net  safety 
benefit.  These  commenters  further  assert 
that  many  preprinted  shipping  papers 
will  be  affected  and  request  a 
grandfathering  or  transition  period  to 
update  the  paperwork  to  reflect  the  new 
names. 

We  agree  that  there  would  be  definite 
and  sometimes  appreciable  costs 
associated  with  the  change  to  the  use  of 
new  proper  shipping  names  and  UN 
identification  numbers.  However,  those 
who  import  or  export  radioactive 
material,  as  well  as  those  who  offer  for 
transportation  such  material 
domestically  to  air  carriers  operating 
under  the  Technical  Instructions  for  the 
Safe  Transport  of  Dangerous  Goods  by 
Air  of  the  International  Civil  Aviation 
Organization  (ICAO),  must  necessarily 
use  the  new  shipping  names  and  UN 
numbers  as  of  ICAO's  implementation 
of  the  TS-R-1  requirements  effective 


July  1.  2001.  In  addition,  in  order  to 
accommodate  domestic  and 
international  air  transport  of  radioactive 
material  in  accordance  with  the  ICAO 
Technical  Instructions  as  well  as 
domestic  transport  by  other  modes  in 
accordance  with  the  present 
requirements  of  Title  49,  and  to  permit 
the  use  in  transport  by  those  other 
modes  of  packages  which  had  been 
marked  with  the  new  names  and 
numbers  for  air  transport,  the  final  rule 
adopted  under  docket  HM-215D 
authorizes  the  use  for  all  modes  of 
either  the  previous  proper  shipping 
names  and  UN  numbers  or  the  new 
ones.  Thus,  many  shippers  are  already 
required  to  use  the  new  names  and 
numbers  or  are  doing  so  voluntarily. 
Morever,  since  these  transition 
arrangements  are  likely  to  remain  in 
place  until  the  effective  date  of  the  final 
rule  that  is  expected  to  result  from  this 
NPRM,  there  should  be  ample  time  to 
implement  the  proposed  changes. 

Several  commenters  supported  the 
adoption  of  the  new  package  labeling 
requirements  to  provide  information  on 
the  CSI.  Commenters  state  that  the  CSI 
provides  essential  information  relevant 
for  proper  separation  of  packages  with 
fissile  material  contents  during  their 
storage  and  stowage.  Commenters 
further  state  that  there  would  be  a  one- 
time operational  impact  and  cost  of 
incorporating  the  new  FISSILE  label. 
One  commenter  estimates  this  one-time 
cost  to  their  operation  to  be  a  few 
million  dollars  that  would  include 
personnel  training;  procedure  revisions; 
and  package,  overpack  and  container 
labeling.  Commenters  request  a  five-year 
transition  period  to  allow  for  the  use 
and  depletion  of  existing  label 
inventories  and  to  develop,  manufacture 
and  obtain  new  labels  prior  to  the 
implementation  date.  We  agree  that 
there  will  be  an  appreciable  but  not 
major  one-time  impact  and  a  minor 
ongoing  impact  of  using  the  new 
FISSILE  labels  for  shippers  of  fissile 
material,  but  that  the  simplicity  and 
improvement  in  safety  that  will  result 
from  distinguishing  the  CSI  from  the  TI 
fully  justifies  this  proposal.  The  use  of 
existing  label  inventories  should  not  be 
a  problem,  since  we  are  proposing  no 
change  to  existing  labeling 
requirements.  There  should  be  sufficient 
time  between  the  publication  date  and 
the  effective  date  of  a  final  rule  to  obtain 
the  new  FISSILE  labels,  particularly 
since  these  labels  are  already  required 
for  most  international  fissile  material 
shipments. 

Several  conunenters  oppose  the  new 
excepted  package  marking  requirements 
in  TS-R-1.  They  assert  that  current 
HMR  do  not  require  exterior  marking  of 


excepted  packages,  and  suggest  that  the 
addition  of  the  UN  identification 
number  with  the  letters  "UN"  would  do 
little  to  enhance  the  understanding  of 
the  contents  of  excepted  packages  or  the 
safety  of  individuals  responding  to 
excepted  package  incidents.  They 
further  state  that  the  addition  would 
more  likely  confuse  carriers  and  end 
users. 

We  are  aware  of  the  sometimes 
appreciable  initial  costs,  and  the  change 
of  culture  that  placing  the  UN 
identification  numbers  on  excepted 
packages  would  entail  However,  we  do 
not  agree  that  this  addition  will  confuse 
carriers  and  end  users,  nor  that  it  would 
do  little  to  enhance  the  understanding 
of  package  contents.  Possible  confusion 
should  be  minimal,  since  carrier 
personnel  are  required  to  receive 
appropriate  training  in  accordance  with 
subpart  H  of  Part  172.  The  addition  of 
the  UN  identification  numbers  would 
indicate  to  first  responders  in  an 
accident  that  packages  containing  small 
quantities  of  radioactive  material  are 
present.  By  referring  to  the  DOT 
Emergency  Response  Guidebook,  in  the 
use  of  which  all  first  responders  are 
required  to  be  trained,  appropriate 
remedial  measures  can  be  taken.  Also, 
as  in  the  case  of  other  TS-R-1 
requirements,  those  who  import  or 
export  commercial  items  in  excepted 
packages,  as  well  as  those  who  offer  for 
transportation  such  items  domestically 
using  air  carriers  who  operate  under  the 
ICAO  Technical  Instructions,  are 
currently  required  to  mark  the  UN 
identification  numbers  on  those 
packages,  so  that  the  harmonization  of 
our  requirements  with  those  of  TS-R-1 
in  this  respect  seems  indicated.  On 
balance,  the  benefits  of  adopting  this 
requirement  outweigh  the 
disadvantages. 

Commenters  to  the  ANPRM  generally 
oppose  adoption  of  any  new 
requirements  that  would  require  the 
placarding  of  all  vehicles  engaged  in  the 
transportation  of  radioactive  materials 
labeled  RADIOACTIVE  WHITE-I, 
RADIOACTIVE  YELLOW-II,  or 
RADIOACTIVE  YELLOW-III.  Currently, 
the  HMR  require  the  placarding  of 
vehicles  transporting  YELLOW-III 
labeled  packages  of  radioactive 
materials,  or  certain  exclusive  use 
shipments  of  LSA  materials  or  SCO. 
Commenters  representing 
radiopharmaceutical  shippers  and 
carriers  state  that  requiring  all 
radioactive  material  shipments  to  be 
placarded  would  result  in  adverse 
operational  and  financial  impacts  on 
nuclear  pharmacies  and 
radiopharmaceutical  distribution  in  the 
United  States  by  requiring  these 
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facilities  to  employ  only  driver 
personnel  with  commercial  driver's 
licenses,  who  generally  command 
higher  salaries.  These  commenters 
assert  that  the  established  safety  record 
for  transporting  RADIOACTIVE 
WHITE-I  and  RADIOACTIVE 
YELLOW-II  labeled  packages  in  the 
United  States  does  not  justify  a 
tightening  of  the  regulations  for  local 
transportation  of  these  packages  to 
hospitals  and  clinics.  These  commenters 
suggest  that  the  increased  cost  of 
nmning  a  program  encompassing  some 
500  nuclear  pharmacies  throughout  the 
United  States  would  be  immense 
without  any  improvement  in  safety. 

We  agree  with  these  conunents,  which 
can  be  extended  to  the  transport  of  other 
relatively  low  levels  of  radioactive 
material;  therefore,  we  propose  no 
change  to  the  current  policy  of  requiring 
RADIOACTIVE  placards  oiily  on 
vehicles  carrying  packages  with 
RADIOACTIVE  YELLOW-III  labels,  or 
on  certain  exclusive  use  vehicles 
transporting  LSA  or  SCO.  as  described 
in  proposed  §  173.427. 

Accordingly,  in  this  NPRM  we  are 
proposing  to  adopt,  in  §  172.101,  the 
new  proper  shipping  names  and  UN 
identification  numbers,  except  for  those 
referring  to  Type  C  packages,  or  to 
fissile  LSA  or  SCO  materials.  They  are 
not  needed,  since  we  do  not  propose  to 
adopt  the  concept  of  Type  C  packages 
for  domestic  use  (see  Issue  7),  and  fissile 
material  (above  the  level  considered 
fissile-excepted)  may  not  be  transported 
domestically  as  LSA  material  or  SCO. 

We  do  not  propose  to  make  any 
substantial  change  with  respect  to  the 
use  of  SI  luiits  to  describe  activity  or 
radiation  levels.  Part  172  currently 
requires  the  use  of  SI  units  or  SI  units 
followed  by  the  appropriate  quantity  in 
"customary"  imits;  it  is  our  position 
that  this  does  not  violate  the  TS-R-1 
requirement,  facilitates  communication 
and  reduces  the  possibility  of  errors  for 
domestic  shipments,  while  promoting 
familiarity  with  the  use  of  the  SI  system. 
We  do  propose  to  require  in 
§§  172.203(d)  and  172.403(g).  if 
customary  units  are  to  be  used,  that  the 
appropriate  quantity  and  customary 
units  be  placed  within  parentheses 
positioned  after  the  original  quantity 
expressed  in  SI  imits. 

We  also  propose  to  adopt  the  use  of 
the  CSI  to  refer  to  what  was  formerly  the 
criticality  control  transport  index,  and 
to  restrict  the  use  of  the  concept  of  TI 
to  a  number  derived  purely  from  the 
maximum  radiation  level  at  one  meter 
from  the  package.  In  conjunction  with 
this,  we  propose  that  the  new  fissile 
label  be  placed  on  each  fissile  material 
package,  and  that  the  CSI  for  that 


package  be  noted  on  the  FISSILE  label. 
This  would  make  it  obvious  that  the 
package  is  carrying  fissile  material,  and 
would  reduce  the  complexity  of  the 
system  presently  in  use,  in  which  for 
packages  of  fissile  materials  the 
transport  index  is  determined  through  a 
comparison  between  a  number  related 
to  radiation  levels  and  another 
determined  on  the  basis  of  a  criticality 
analysis.  It  would  also  simplify 
decisions  as  to  how  many  packages  can 
be  grouped  together,  since  under  the 
proposed  system  the  description  of 
radiation  and  criticality  hazards  would 
be  uncoupled,  and  during  transport 
each  hazard  can  be  considered 
separately. 

We  propose  to  adopt  the  requirement 
that  excepted  packages  be  marked  with 
the  UN  identification  number,  that 
industrial  packagings  be  marked  with 
the  package  type,  and  that  industrial 
and  Type  A  packages  be  marked  with 
the  international  vehicle  registration 
code  of  the  country  of  origin  of 
packaging  design. 

We  propose  to  remove  some  former 
requirements  which  would  become 
redundant  upon  adoption  of  the  new 
proper  shipping  names,  such  as  the 
requirement  that  the  shipping 
description  contain  the  words 
"Radioactive  Material"  unless  those 
words  are  included  in  the  proper 
shipping  name. 

Because  the  isotope  plutonium-238 
has  been  removed  from  the  TS-R-1 
definition  of  fissile  material  (see  the 
discussion  for  Issue  9),  we  propose  to 
remove  it  from  our  definition  of  fissile 
material  in  §  173.403,  and  to  remove  the 
reference  to  it  in  the  list  of  fissile 
radionuclides  for  which  the  weight  in 
grams  or  kilograms  may  be  listed 
instead  of  or  in  addition  to  the  activity, 
in  the  shipping  paper  or  radioactive 
label  description  of  the  radioactive 
contents  of  a  package. 

We  propose  to  improve  readability 
and  clarity  of  the  HMR  by  moving  the 
labeling  requirements  for  overpacks  to 
subpart  E  of  part  172.  and  by  stating 
explicitly  that  the  Class  7  label  category 
for  an  overpack  is  to  be  determined 
using  the  maximum  surface  radiation 
level  on  the  interior  package{s)  unless 
the  overpack  is  the  appropriate  package 
type  for  its  contents. 

Issue  5:  Low  Specific  Activity  (LSA) 
Materials  and  Surface  Contaminated 
Objects  (SCO) 

Background.  On  September  28,  1995, 
in  a  final  rule,  published  under  Docket, 
HM-169A  (60  FR  50292),  we  attempted 
to  refine  the  existing  LSA  and  SCO 
regulations  by  adopting  complementary, 
but  not  additional,  features  of  the  LSA 


and  SCO  provisions  of  the  IAEA 
regulations.  This  approach  was 
considered  best  because  it  offered 
minimal  changes  to  existing 
requirements  while  facilitating 
international  transport  consistent  with 
IAEA  regulations.  Shortly  after 
implementing  this  new  regulatory 
program,  we  recognized  the 
shortcomings  of  not  adopting  all  the 
provisions,  such  as  the  Safety  Series  No. 
6  definition  of  contamination. 

IAEA  TS-R-1  proposed  a  new  class  of 
LSA-I  material  (paragraph  226), 
consisting  of  radioactive  material  in 
which  the  activity  is  distributed 
throughout  and  the  estimated  average 
specific  activity  does  not  exceed  30 
times  the  activity  concentration 
exemption  values.  The  purpose  of  this 
category  is  to  allow  shipment  as  LSA- 
I  of  very  low  specific  activity  materials 
containing  one  or  more  of  a  variety  of 
radionuclides. 

Discussion.  In  response  to  the 
ANPRM,  commenters  agreed  that  we 
should  adopt  a  definition  of 
contaminatiojithat  is  consistent  with 
the  one  used  in  TS-R-1.  Due  to  the 
insufficient  availability  of  industrial 
packages,  significant  volumes  of 
material  that  would  have  to  be 
repackaged  and  the  lack  of  a  significant 
safety  benefit,  many  commenters 
support  continued  use  of  strong,  tight 
packages  for  transport  of  LSA  and  SCO 
material.  Commenters  also  suggest  that 
due  to  minimal  risk  but  large  size  or 
volume  of  many  shipments  of  LSA  and 
SCO,  provisions  for  unpackaged 
material  are  appropriate  and  necessary. 

One  conunenter  requests  that  we 
retain  the  present  LSA-I  classification 
in  §  173.403  which  refers  to  mill 
tailings,  contaminated  earth,  concrete, 
rubble,  other  debris,  and  activated 
material  in  which  Class  7  (radioactive) 
material  is  essentially  uniformly 
distributed  and  the  average  specific 
activity  does  not  exceed  10  "^  A2/g.  We 
do  not  agree.  We  propose  to  replace  this 
classification  with  the  new  TS-R-1 
classification  of  other  radioactive 
material  in  which  the  activity  is 
distributed  throughout  and  the 
estimated  average  specific  activity  does 
not  exceed  30  times  the  activity 
concentration  values.  The  present  LSA- 
I  classification  does  not  provide  an 
equivalent  level  of  safety  to  the 
exemption-based  classification  from 
TS-R-1  which  we  are  proposing  to 
adopt. 

In  this  NPRM,  we  are  proposing  to 
simpUfy  the  HMR  by  bringing  them  into 
closer  harmony  with  the  TS-R-1  by 
adopting  a  definition  of  contamination, 
an  authorization  to  transport 
unpackaged  LSA  and  SCO,  and  an 
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authorization  to  use  qualified  tank 
containers,  freight  containers  and  metal 
intermediate  bulk  containers  as 
industrial  packagings,  types  2  and  3  (IP- 
2  and  IP-3).  We  also  propose  to  adopt 
a  new  class  of  LSA-I  material 
(paragraph  226).  consisting  of 
radioactive  material  in  which  the 
activity  is  distributed  throughout  and 
the  estimated  average  specific  activity 
does  not  exceed  30  times  the  activity 
concentration  exemption  value.  We 
believe  that  incorporating  these  changes 
will  greatly  simplify  LSA  and  SCO 
regulations  by  bringing  them  into  closer 
harmony  with  the  TS-R-1.  Specifically, 
we  believe  that  the  addition  of  a 
contamination  definition  and  the 
authority  to  transport  unpackaged  LSA 
and  SCO  will  better  focus  the 
regulations  on  radioactive  material  that 
truly  poses  a  hazard  to  persons, 
property  and  the  environment.  We  also 
believe  the  authorization  to  use 
qualified  tank  containers,  freight 
containers  and  metal  intermediate  bulk 
containers  as  industrial  packagings  and 
the  other  packaging  changes  made  for 
LSA  and  SCO  would  greatly  simplify' 
the  HMR  with  no  increase  in  risk. 

We  also  propose  to  eliminate  present 
paragraph  §  173.427(d),  which  when 
offered  for  transportation  for  disposal  or 
recovery  by  means  other  than  aircraft, 
excepts  from  all  requirements  of  the 
HMR  for  Class  7  materials  LSA  material 
and  SCO  that  conform  to  the  provisions 
of  10  CFR  20.2005.  Such  material  is  1.85 
kBq  (0.05  nCi)  or  less  of  H-3  or  C-14  per 
gram  of  liquid  scintillation  counting 
medium  or  of  animal  tissue.  These 
exceptions  would  no  longer  be  needed 
if  the  TS-R-1  exemption  values  are 
adopted,  since  the  TS-R-1  exemption 
activity  concentrations  are  1  x  10^  Bq/ 
g  (27  ^Ci/g)  for  H-3  and  1  x  10-»  Bq/g 
(0,27  nCi/g)  for  C-14.  Note,  however, 
that  this  does  not  necessarily  mean  that 
these  materials  would  be  exempt  from 
the  provisions  of  the  HMR  relating  to 
other  hazard  classes. 

Issue  6:  Uranium  Hexafluoride  (UF^') 

Background.  Current  regulation  for 
uranium  hexafluoride  (UFi,)  packaging 
and  transportation  is  a  combination  of 
NRC  and  HMR  requirements.  The  HMR 
contain  provisions  that  govern  many 
aspects  of  UF*'  packaging  and  shipment 
preparation,  including  a  requirement 
that  the  UFf,  material  be  packaged  in 
cylinders  that  meet  the  ANSI  N14.1 
standard.  NRC  regulates  fissile  materials 
and  Type  B  packaging  designs  for  all 
materials.  Since  UFe  is  a  fissile  material, 
it  is  also  regulated  by  NRC. 

Previous  editions  of  the  IAEA 
regulations  did  not  specifically  address 
UFfi,  but  TS-R-1  contains  detailed 


requirements  for  UF6  packagings 
designed  for  more  than  0.1  kg  UFf,.  First. 
TS-R-1  requires  the  use  of  the 
International  Organization  for 
Standardization  (ISO)  Standard  7195, 
"Packaging  of  Uranium  Hexafluoride 
(UFa)  for  Transport,"  instead  of  the 
ANSI  N14.1  standard,  with  the 
condition  that  approval  by  all  countries 
involved  in  the  shipment  is  obtained 
(i.e.,  multilateral  approval  (Paragraph 
629)).  Second,  TS-R-1  requires  that  all 
packages  containing  more  than  0.1  kg 
UFh  must  meet  the  "normal-conditions 
of  fransport  '  drop  test,  a  minimum 
internal  pressure  test  and  the 
hypothetical  accident  condition  thermal 
te'st  (Paragraph  630).  However,  TS-R-1 
does  allow  a  competent  national 
authority  to  waive  certain  design 
requirements,  including  the  thermal  test 
for  packages  designed  to  contain  greater 
than  9,000  kg  UFf,.  provided  that 
multilateral  approval  is  obtained.  Third. 
TS-R-1  prohibits  use  of  packages 
utilizing  pressure  relief  devices 
(Paragraph  631).  Fourth,  TS-R-1 
includes  a  new  exception  for  UFh 
packages,  regarding  the  evaluation  of  a 
single  package.  This  new  exception 
(Paragraph  677(b))  allows  UFf,  packages 
to  be  evaluated  without  considering  the 
in-leakage  of  water  into  the  containment 
system  if  the  packages  satisfy  certain 
specified  conditions.  Under  these 
conditions,  a  single  fissile  UF^  package 
does  not  have  to  be  shown  to  be 
subcritical  under  the  assumption  that 
there  is  water  inside  the  containment 
system.  This  provision  only  applies 
when  there  is  no  contact  between  the 
valve  and  any  other  component  of  the 
cylinder  under  hypothetical  accident 
tests  and  the  valve  remains  leak-tight 
following  the  thermal  test,  and  when 
there  is  a  high  degree  of  quality  control 
in  .the  manufacture,  maintenance,  and 
repair  of  packagings  coupled  with  tests 
to  demonstrate  closure  of  each  package 
before  each  shipment. 

There  are  specific  performance  and 
design  requirements  for  packages 
containing  uranium  hexafluoride 
(paragraphs  629-632),  including 
conformance  with  ISO  Standard  7195, 
"Packaging  of  Uranium  Hexafluoride 
(UF  f,)  for  Transport."  Competent 
Authority  package  design  certificates  are 
required  for  international  shipments  of 
uranium  hexafluoride  (paragraph  828). 

Discussion.  Although  many 
commenters  to  the  ANPRM  do  not  agree 
with  the  need  or  basis  of  the  changes, 
most  of  the  commenters  do  agree  that 
we  should  adopt  them  to  facilitate 
international  fransportation  of  UFf,. 
Commenters  asked  for  the  following 
information  to  be  included  in  the  HMR: 
(1)  Clarification  of  the  requirements  for 


new  cylinders,  cleaned  cylinders,  and 
cylinders  containing  residual  amounts 
of  UFh  (heel  cylinders):  (2)  additional 
details  regarding  approval  provisions; 
and  (3)  transitional  or  grandfathering 
provisions.  We  agree  with  the  need  for 
additional  information  and  are 
proposing  to  include  all  of  what  was 
requested.  We  also  recommend  that 
shippers  and  carriers  of  UF^  consult 
with  IAEA  Safety  Guide  TS-G-1.1, 
'Advisor*'  Material  for  the  L\EA 
Regulations  for  the  Safe  Transport  of 
Radioactive  Material,"  for  further 
clarification. 

Accordingly,  in  this  NPRM  we  are 
proposing  to  incorporate  the  TS-R-1 
changes  for  packagings  containing  more 
than  0.1  kg  of  UFf,.  RSPA  also  proposes 
to  authorize  the  use  of  the  2001  edition 
of  ISO  Standard  7195  as  an  alternative 
to  ANSI  N14.1.  to  require  the 
packagings  to  meet  the  pressure,  drop 
and  thermal  test  requirements  found  in 
paragraphs  629-632:  to  prohibit  the  use 
of  pressure  relief  devices;  and  to  certify* 
the  packagings  in  accordance  with 
paragraph  828. 

Issue  7:  Air  Transport  Requirements 

Background.  TS-R-1  has  introduced 
two  new  concepts  for  the  air  transport 
of  radioactive  material:  the  Type  C 
package  (paragraphs  230.  667-670.  730, 
734-737)  and  Low  Dispersible  Material 
(LDM).  Type  C  packages  are  designed  to 
withstand  severe  accident  conditions 
associated  with  air  transport  without 
loss  of  containment  or  significant 
increase  in  external  radiation  levels. 
The  LDM  is  a  material  exemption  to 
these  new  air  transport  standards  that  is 
granted  based  on  a  materiars  limited 
radiation  hazard  and  low  dispersibility. 
If  qualified  as  LDM.  material  in 
quantities  that  would  othenvise  require 
a  Type  C  package  could  continue  to  be 
transported  by  aircraft  in  a  Type  B 
package.  U.S.  regulations  do  not  contain 
a  Type  C  package  or  LDM  categon.'.  but 
do  have  specific  requirements  for  the  air 
transport  of  plufonium  (10  CFR  71.64 
and  71.74).  These  specific  NRC 
requirements  for  air  transport  of 
plutonium  will  continue  to  apply 

The  Type  C  requirements  apply  to  all 
radionuclides  packaged  for  air  transport 
that  contain  a  total  activity  value  above 
3.000  A I  or  100.000  A:,  whichever  is 
less,  for  special  form  material,  or  above 
3.000  A:  for  all  other  radioactive 
material.  Below  these  thresholds.  Type 
B  packages  may  be  used  in  air  transport. 
The  Type  C  package  performance 
requirements  are  significantly  more 
stringent  than  those  for  Type  B 
packages.  For  example,  a  90-meter  per 
second  (m/s)  impact  test  is  required 
instead  of  the  9-meter  drop  test,  A  60- 
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minute  fire  test  is  required  instead  of 
the  30-minute  for  Type  B  packages. 
These  stringent  tests  are  expected  to 
result  in  package  designs  that  will 
survive  more  severe  aircraft  accidents 
than  Type  B  package  designs. 

The  LDM  specification  was  added  in 
TS-R-1  to  account  for  radioactive 
materials  (package  contents)  that  have 
inherently  limited  dispersibility, 
solubility,  and  radiation  levels.  The  test 
requirements  for  LDM  to  demonstrate 
limited  dispersibility.  and  teachability  * 
are  a  subset  of  the  Type  C  package 
requirements  (90-m/s  impact  and  60- 
minute  thermal  test)  with  an  added 
solubility  test,  and  must  be  performed 
on  the  material  without  packaging.  The 
LDM  must  also  have  an  external 
radiation  level  below  10  mSv/h  (1  rem/ 
hr)  at  3  meters.  Specific  acceptance 
criteria  are  established  for  evaluating 
the  performance  of  the  material  diuing 
and  after  the  tests  (less  than  100  A2  in 
gaseous  or  particulate  form  of  less  than 
100  micrometer  aerodynamic  equivalent 
diameter  and  less  than  100  A;  in 
solution).  These  stringent  performance 
and  acceptance  requirements  are 
intended  to  ensure  that  these  materials 
can  continue  to  be  transported  safely  in 
Type  B  packages  aboard  aircraft.  LDM 
must  be  certified  as  such  by  the 
Competent  Authority  (Paragraphs  803, 
804.  828.  830). 

In  1996.  the  NRC  conununicated  to 
the  L\EA  that  the  NRC  did  not  oppose 
the  IAEA  adoption  of  the  newly  created 
Type  C  packaging  standards  (letter 
dated  May  31. 1996.  from  James  M. 
Taylor.  EDO.  NRC,  to  A.  Bishop. 
President.  Atomic  Energy  Control 
Board,  Ottawa.  Canada).  However,  Mr. 
Taylor  stated  in  the  letter  that,  to  be 
consistent  with  United  States  law,  any 
plutonium  air  transport  to,  within  or 
over  the  United  States  will  be  subject  to 
the  more  rigorous  U.S.  packaging 
standards. 

Discussion.  A  commenter  to  the  1999 
ANPRM  asserts  that  the  testing  criteria 
for  Type  C  packages  is  inadequate.  For 
example,  the  commenter  questions  the 
rigorousness  of  the  testing  described  in 
TS-R-1.  indicating  that  the  minimum 
acceptable  impact  speed  should  be 
increased  to  at  least  129  m/s.  as  was 
mandated  by  Congress.  Several 
commenters  state  that  it  is  unclear  what 
the  differences  are  between  a  Type  B 
and  Type  C  package  and  that  the 
definitions  should  be  clarified.  Several 
commenters  support  the  addition  of  the 
term  LDM  and  recommend  its 
incorporation  into  the  HMR.  Finally, 
one  commenter  suggests  that  the  new 
concept  of  LDM  was  introduced  to  offset 
the  problems  encountered  in  developing 
a  Type  C  package.  The  commenter 


further  asserts  that  the  nuclear  industry 
would  attempt  to  certify  reprocessed 
hiel  known  as  MOX  as  LDM.  The 
conunenter  believes  there  are  significant 
safety  implications  regarding  the 
movement  of  these  substances  via 
transportation  by  air  and  very  strongly 
opposes  any  adoption  of  requirements 
in  this  area. 

According  to  the  DOT/NRC 
Memorandiun  of  Understanding,  the 
NRC  has  responsibility  for  matters 
concerning  packagings  for  fissile  and 
greater-than-Type-A  quantities  of 
radioactive  material.  The  NRC  is 
proposing  not  to  adopt  the  concepts  of 
Type  C  packages  or  LDM  at  this  time.  In 
accordance  with  the  NRC  position, 
RSPA  is  not  proposing  to  adopt  the 
IAEA  standards  for  Type  C  packaging  or 
LDM. 

Issue  8:  Fissile  Material  Package  and 
Transport  Requirements 

Background.  Under  the  MOU  between 
DOT  and  NRC.  NRC  establishes  the 
packaging  requirements  for  the  transport 
of  fissile  radioactive  material.  In 
February  1997,  NRC  published  an 
emergency  final  rule  (62  FR  5913, 
February  10.  1997)  to  amend  Part  71  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  71)  with  respect  to 
the  regulations  for  shipping  small 
quantities  of  fissile  material;  this  rule 
was  issued  in  response  to  a  regulatory 
defect  in  the  fissile  material  exemption 
regulations  in  §  71.53  of  10  CFR 
identified  by  an  NRC  licensee.  Based  on 
the  public  comments  on  the  emergency 
final  rule.  NRC  contracted  with  Oak 
Ridge  National  Laboratory  (ORNL)  to 
perform  a  thorough  analysis  of  the 
possible  hazards  involved  and  to 
provide  recommendations.  In  July  1998. 
the  NRC  published  ORNL's  conclusions 
as  NUREG/CR-5342.  entitled 
Assessment  and  Recommendations  for 
Fissile-Material  Packaging  Exemptions 
and  General  Licenses  Within  10  CFR 
Part  71.  Based  on  the  research  and 
recommendations  of  this  report,  the 
NRC  in  its  notice  of  proposed 
rulemaking  to  harmonize  10  CFR  71 
with  TS-R-1,  is  proposing  several 
changes  to  its  requirements  for  fissile 
exemptions. 

In  addition,  the  NRC  is  proposing  in 
its  NPRM  the  introduction  of  a  Type 
B(DP)  package,  to  be  certified  for  use 
and  used  both  to  transport  and  to  store 
spent  nuclear  fuel.  Such  a  package 
would  be  issued  an  NRC  Certificate  of 
Compliance  approving  the  design  of  a 
spent  fuel  (fissile  material) 
transportation  package,  in  accordance 
with  the  requirements  of  subpart  I  of  10 
CFR  71.  and  an  NRC  Certificate  of 
Compliance  approving  the  design  of  a 


spent  fuel  storage  cask,  in  accordance 
with  the  requirements  of  subpart  L  of  10 
CFR  72. 

Discussion.  Several  commenters  assert 
that  the  TS-R-1  requirements  for 
conducting  criticality  analyses  for  fissile 
materials  being  shipped  by  air  require 
clarification.  The  commenters  stated 
that  a  guidance  note  should  be  issued 
and  included  in  TS-R-2  {  now  referred 
to  as  TS-G-1.1)  when  published  and  the 
HMR  should  reflect  this  clarification. 
RSPA  has  no  authority  to  make 
imilateral  changes  in  IAEA  documents. 
RSPA,  in  coordination  with  the  NRC, 
will  analyze  problems  in  performing 
criticality  analyses  for  the  shipment  of 
fissile  materials  by  air  as  they  arise;  the 
possibility  of  issuing  a  guidance 
document  will  be  considered  if  it 
appears  to  be  an  appropriate  means  to 
address  any  problems  encountered. 

These  commenters  further  stated  that 
RSPA  should  provide  clear  guidance 
regarding  the  requirements  for  obtaining 
U.S.  Competent  Authority  Certificates 
for  air  transport  of  fissile  materials  prior 
to  formal  harmonization  of  TS-R-1  and 
the  HMR.  As  indicated  in  Issue  7.  the 
NRC  and  RSPA  do  not  propose  to  adopt 
TS-R-1  provisions  for  Type  C  packages 
or  LDM.  The  practical  consequence  of 
this  is  that  RSPA's  Office  of  Hazardous 
Materials  Safety,  as  U.S.  Competent 
Authority,  does  not  intend  to  issue 
Certificates  of  Competent  Authority  for 
Type  C  packages  or  LDM.  Other 
Certificates  of  Competent  Authority  for 
the  international  transport  of  fissile 
materials  by  air  will  be  issued  following 
normal  procedures  described  in 
§§173.471  and  173.473. 

Accordingly,  in  this  NPRM  we 
propose  to  adopt  the  NRC  fissile 
material  exemption  provisions  in 
§  173.453,  and  to  introduce  the  Type 
B{DP)  package  proposed  by  the  MIC  in 
its  NPRM.  We  propose  to  remove  the 
definition  of  "fissile  material,  controlled 
shipment,"  and  to  revise  §  173.457  and 
§  173.459  to  remove  the  references  to 
"fissile  material,  controlled  shipment" 
and  to  base  requirements  for  non- 
exclusive use  and  exclusive  use 
shipments  of  fissile  material  packages 
on  TS-R-1  package  and  conveyance  CSI 
limits,  since  we  feel  that  this  would 
considerably  simplify  the  transport  of 
fissile  material  packages,  while 
maintaining  appropriate  criticality 
safeguards. 

Issue  9:  Transitional  Requirements 

Background.  Transitional 
requirements  typically  authorize:  (1) 
Continued  use  of  existing  package 
designs  and  packagings  already 
fabricated,  although  some  additional 
requirements  may  be  imposed;  (2) 
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completion  of  packagings  that  are  in  the 
process  of  being  fabricated  or  that  may 
be  fabricated  within  a  given  time  period 
after  the  regulatory  change;  and  (3) 
limited  modifications  to  package 
designs  and  packagings  without  the 
need  to  demonstrate  full  compliance 
with  the  revised  regulations,  provided 
that  the  modifications  do  not 
significantly  affect  the  safety  of  the 
package. 

Each  transition  from  one  edition  of 
the  IAEA  regulations  to  another  (and  the 
corresponding  revisions  of  the  NRC  and 
DOT  regulations)  included  transitional 
provisions.  The  transitional  provisions 
in  TS-R-1,  the  latest  version,  are  found 
in  paragraphs  815-818.  Although 
provisions  for  continued  use  of 
packages  and  special  form  sources 
previously  approved  in  accordance  with 
the  1973  and  1985  editions  of  the  IAEA 
regulations  remain  virtually  unchanged, 
TS-R-1  does  not  provide  transitional 
provisions  for  packages  approved  under 
the  1967  edition  of  the  IAEA 
regulations. 

The  restrictive  TS-R-1  transitional 
provisions  will  have  several  impacts. 
The  primary  impact  of  these  two 
paragraphs  is  that  Safety  Series  No.  6 
(1967)  approved  packagings  are  no 
longer  authorized.  The  second  impact  is 
that  fabrication  of  packagings  designed 
and  approved  under  Safety  Series  No.  6 
(1985/1985A)  must  be  completed  by  a 
specified  date.  In  TS-R-1,  packages 
approved  for  use  based  on  Safety  Series 
No.  6  (1973/1973A  revisions)  will 
continue  to  be  authorized  for  use  and 
can  continue  to  be  used  through  their 
design  life,  provided  they  meet  the 
following  conditions:  (1)  multilateral 
approval  is  obtained;  (2)  TS-R-1  quality 
assurance  requirements  are  adhered  to; 
(3)  TS-R-1  A I  and  A2  activity  values  are 
used;  and,  (4)  if  applicable,  approval  for 
air  transport  of  fissile  radioactive 
material  is  obtained.  While  existing 
packagings  are  still  authorized,  no  new 
packagings  may  be  fabricated  to  this 
design  standard.  Should  a  safety  issue 
associated  with  the  package  be 
identified,  this  packaging  will  need  to 
meet  all  of  the  applicable  requirements 
of  TS-R-1.  In  summary,  a  packaging 
designed  to  Safety  Series  No.  6  (1973/ 
1973A)  can  continue  to  be  used. 

In  similar  fashion,  TS-R-1  states  that 
those  packages  approved  for  use  based 
on  Safety  Series  No.  6  (1985/1985A 
revisions)  may  continue  to  be  used, 
provided  the  packaging  meets  the 
following  conditions:  (1)  TS-R-1 
quality  assurance  requirements,  (2)  TS- 
R-1  A  1  and  A2  activity  values,  and.  (3) 
if  applicable,  approval  for  air  transport 
of  fissile  radioactive  material.  After 
December  31,  2003,  use  of  these 


packages  may  continue  under 
multilateral  approval.  Should  a  safety 
issue  associated  with  the  package  be 
identified,  the  packaging  will  need  to 
meet  all  of  the  applicable  requirements 
of  TS-R-1.  Additionally,  use  of  this 
packaging  will  end  on  December  31. 
2006.  Beginning  January- 1,  2007.  all 
packagings  will  be  required  to  meet  TS- 
R-1  packaging  approval  requirements. 

Discussion.  Commenters  to  the 
ANPRM  generally  state  that  some  type 
of  transitional  arrangements  should  be 
provided  in  the  HMR  to  clarify  how 
packages  manufactured  under  earlier 
versions  of  Safety  Series  6  will  be 
phased  out,  and  how  and  if  these 
packages  may  be  re-validated.  One 
commenter  suggests  that  we  should 
provide  a  transition  period  prior  to  the 
full  adoption  of  TS-R-1  that  would 
provide  shippers  and  carriers  the 
flexibility  to  make  shipments  of 
radioactive  materials  under  the  current 
HMR  requirements  (equivalent  to  Safety 
Series  6)  or  under  TS-R-1 .  Several 
commenters  state  that  for  domestic 
shipments,  we  should  provide  a  one- 
year  transition  period  for  complete 
implementation  of  the  TS-R-1 
regulations.  Other  commenters  suggest 
that  we  incorporate  the  following 
statement  into  the  HMR:  "Packages  that 
have  been  prepared  for  transport  prior 
to  (five-year  effective  date)  may  be 
offered  for  transport  provided  that  the 
labeling,  marking,  and  placarding 
provisions  of  the  regulations  in  effect  at 
time  of  shipment  are  complied  with." 

We  do  not  agree  that  the  HMR  should 
adopt  the  above  suggestions. 
Radioactive  material  transport 
regulations  in  the  HMR  apply  only  to 
domestic  transport  and  to  the  domestic 
portion  of  import  and  export  shipments. 
Because  the  international  modal 
organizations  IMO  and  ICAO  have 
adopted  TS-R-1,  international 
shipments  must  follow  TS-R-1 
requirements. 

Accordingly,  in  this  NPRM,  we 
propose  to  accept  the  IAEA  transitional 
requirements  and  will  begin  the  phase 
out  of  its  Type  B  specification  packages. 
We  propose  that  manufacture  of  all 
Type  B  specification  packages 
conforming  to  Safety  Series  6  for 
radioactive  material  be  prohibited  as  of 
the  date  of  implementation  of  this  rule 
and  that  use  of  these  packages  be 
prohibited  two  years  after 
implementation  of  this  rule. 

Issue  10:  Other  TS-R-1  Changes 

We  propose  to  add  a  requirement  that 
the  active  material  in  an  instrument  or 
article  intended  to  be  transported  in  an 
excepted  package  be  completely 
enclosed  by  the  non-active  components. 


This  is  a  requirement  which  appears  in 
paragraph  517(c)  of  TS-R-1.  and  is  a 
change  from  the  wording  in  Safety 
Series  No.  6.  It  is  intended  to  enhance 
the  safety  of  shipments  of  mstruments 
or  articles  in  excepted  packages  by 
making  it  explicit  that  the  radioactive 
contents  in  such  an  instrument  or  article 
must  be  completely  enclosed  by  the 
non-radioactive  material  of  which  the 
instrument  or  article  is  constructed  in 
order  to  prevent  release  of  the  active 
contents  under  normal  conditions  of 
transport. 

III.  Section-by -Section  Review 

Part  1 71 
Section  171.7 

In  the  table  of  material  incorporated 
by  reference,  we  are  proposing  to 
remove  the  DOE  Uranium  Hexafluoride 
Good  Practices  manual,  thel985  lAE.^ 
Regulations  for  the  Safe  Transport  of 
Radioactive  Material.  Safety  Series  No. 
6.  and  an  ISO  standard  entry,  revise  the 
IAEA  Regulations  for  the  Safe  Transport 
of  Radioactive  Material,  No.  TS-R-1, 
1996  Edition  and  two  ISO  standard 
entries,  and  add  three  new  entries 
consisting  of  two  ISO  standards  and  a 
United  States  Enrichment  Corporation 
Good  Handling  Practices  for  Uranium 
Hexafluoride. 

Section  171.11 

In  HM-215D,  (66  FR  33336],  we 
added  a  paragraph  to  §§  171.11  and 
171,12  to  clarify  that  only  the  current 
definition  of  radioactive  material 
applies  (i.e.,  70  Bq/g  (0.002  microcurie/ 
g))  when  transporting  a  Class  7 
(radioactive)  material  domestically.  In 
addition,  we  maintained  the  current 
provisions  in  §§  171.11  and  171.12, 
including  the  values  for  Type  A 
packaging  contents.  Therefore,  in 
§171.11.  we  are  proposing  to  remove 
paragraph  (d)(6)(vi)  that  limits  the  Class 
7  (radioactive)  material  to  the  current 
definiUon  in  §  173.403.  This  would 
allow  for  the  proposed  adoption  of  the 
current  edition  of  the  IAEA  regulations 
for  both  domestic  and  international 
shipments.  To  clarif\'  that  the 
exceptions  described  in  §  173.422  apply 
to  instruments  or  articles  containmg 
natural  uranium  or  thorium,  and  empty 
packagings,  as  well  as  limited  quantities 
of  radioactive  material,  we  are  also 
proposing  to  change  the  phrase  "limited 
quantities"  in  §  171.11{d)(6)(ii)  and  (iv) 
to  "excepted  packages." 

Section  171.12 

In  §  171.12,  we  propose  to  revise 
paragraphs  (d)  introductory  text  emd 
(d)(4)  to  remove  the  reference  to  Safety 
Series  No.  6,  1985  edition  and  replace 
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it  with  TS-R-1,  1996  edition.  In 
addition,  we  propose  to  remove 
paragraph  (d)(7)  that  limits  the  Class  7 
(radioactive)  material  definition  to  the 
current  definition  in  §  173.403.  This 
would  allow  for  the  proposed  adoption 
of  the  current  edition  of  the  IAEA 
regulations  for  both  domestic  and 
international  shipments. 

Part  172 

Section  172.101 

In  the  Hazardous  Materials  Table,  we 
propose  to  revise  the  radioactive 
material  (Class  7)  entries  consistent  with 
new  entries  introduced  in  the  UN 
Recommendations  and  IAEA's 
"Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  No.  TS-R-1"  to 
allow  for  both  domestic  and 
international  shipment.  In  addition,  we 
propose  to  remove  those  radioactive 
material  entries  that  currently  allow  for 
domestic  shipment  only. 

Section  172.203 

In  paragraph  (d)  we  propose  to 
remove  two  requirements  that  would 
become  redundant  upon  adoption  of  the 
new  proper  shipping  names:  (1) 
Paragraph  (d)(1)  requiring  that  the 
words  "Radioactive  Material"  be 
entered  on  the  shipping  paper  unless 
already  contained  in  the  proper 
shipping  name,  and 

(2)  paragraph  (d)(ll)  requiring  that  for 
a  shipment  of  low  specific  activity 
material  or  s\uface  contaminated 
objects,  the  appropriate  group  notation 
of  LSA-I.  LSA-n,  LSA-n,  SCO-I.  or 
SCO-II  be  entered  in  the  shipping 
description.  In  addition,  we  are 
proposing  to  revise  paragraph  (d)(4)  to 
require  that  customary  units,  if  used,  be 
enclosed  in  parentheses.  Because  the 
isotope  plutonium-238  has  been 
removed  from  the  definition  of  fissile 
material,  we  propose  to  revise  paragraph 
(d)(4)  to  remove  plutonium-238  from  the 
list  of  fissile  radionuclides  for  which  the 
weight  in  grams  or  kilograms  may  be 
listed  instead  of  or  in  addition  to  the 
activity.  Paragraphs  (d)(7)(ii)  and 
(d)(7Miii)  would  be  redesignated 
(d)(7)(iii)  and  (d)(7)(iv),  and  a  new 
paragraph  (d)(7)(ii)  would  be  added  to 
require  inclusion  of  the  criticality  safety 
index  in  the  shipping  description  for 
fissile  material  packages.  Paragraphs 
(d)(2)  through  (d)(10)  would  be 
redesignated  (d)(1)  through  (d)(9).  A 
new  paragraph  (d)(10)  would  be  added 
to  require  the  words  "Highway  route 
controlled  quantity"  on  a  package 
containing  a  highway  route  controlled 
quantity  of  Class  7  (radioactive) 
materisds. 


Section  172.301 

We  propose  to  revise  paragraph  (a)(1) 
to  include  the  UN  identification  number 
marking  requirement  for  excepted 
packages  of  Class  7  (radioactive) 
materials. 

Section  172.310 

We  are  proposing  to  revise  paragraph 
(b)  to  require  industrial  packagings  to  be 
marked  Type  IP-1,"  "Type  IP-2,"  or 
"Type  IP-3,"  as  appropriate.  We 
propose  to  revise  paragraph  (c)  to 
remove  the  reference  to  Type  B  package 
designs,  and  to  bring  the  wording  into 
closer  correspondence  to  that  in  TS— R- 
1 .  We  further  propose  to  redesignate 
paragraphs  (c)  and  (d)  as  (d)  and  fe),  and 
to  add  a  new  paragraph  (c)  to  require  the 
outside  of  a  Type  IP-2,  Type  IP-3  or 
Type  A  packaging  to  be  marked  with  the 
international  vehicle  registration  code  of 
the  country  of  origin  of  design. 

Section  172.400 

For  fissile  material  packages,  TS-R-1 
(paragraph  218)  introduced  the  concept 
of  a  CSI  to  replace  the  "TI  for  criticality 
control  purposes,"  in  use  until  now,  and 
decoupled  it  from  the  determination  of 
the  TI  for  such  a  package.  The  CSI  must 
be  displayed  on  shipments  of  fissile 
material  (paragraphs  544  and  545)  using 
a  new  "FISSILE"  label.  The  redefined  TI 
is  determined  in  the  same  way  as  the 
"TI  for  radiation  control  purposes"  and 
continues  to  be  displayed  on  the 
traditional  "radioactive  material"  label. 
Therefore,  we  propose  to  revise  the  table 
in  §  172.400  to  add  the  new  "FISSILE" 
label. 

Section  172.402 

Paragraph  (d)  would  be  revised  to 
require  each  package  containing  fissile 
material,  other  than  fissile  excepted,  to 
bear  the  new  FISSILE  label.  (See 
discussion  under  §  172.400  above.) 

Section  172.403 

We  propose  to  add  a  new  paragraph 
(e)  to  require  each  FISSILE  label  to  be 
completed  with  the  CSI.  (See  discussion 
under  §  172.400  above.)  Paragraph  (g)(2) 
would  be  revised  to  require  that 
customary  units,  if  used,  be  enclosed  in 
parentheses.  Because  the  isotope 
plutonium-238  has  been  removed  from 
the  definition  of  fissile  material,  we  are 
also  proposing  to  revise  paragraph  (g)(2) 
to  remove  plutonium-238  from  the  list 
of  fissile  radionuclides  for  which  the 
weight  in  grams  or  kilograms  may  be 
listed  instead  of  or  in  addition  to  the 
activity. 

For  convenience  to  the  reader,  we 
propose  to  add  a  new  paragraph  (h)  to 
incorporate  the  requirements  presently 
in  §  173.448(g)  pertaining  to  the  labeling 


of  overpacks,  and  to  add  a  clarification 
that  the  label  category  for  the  overpack 
must  be  determined  using  the  maximiun 
surface  radiation  level  of  the  interior 
package(s)  unless  the  overpack  qualifies 
as  an  appropriate  package  type  for  its 
contents. 

Section  172.441 

We  are  proposing  to  add  a  new 
§  172.441  to  identify  the  specification 
requirements  for  the  new  "FISSILE" 
label.  (See  discussion  under  §  172.400 
above.) 

Part  1 73 

Section  173.401 

We  are  proposing  to  revise  paragraphs 
(b)(2)  and  (b)(3)  for  clarity.  In  addition, 
we  propose  to  add  new  paragraph  (b)(4) 
to  expand  upon  those  areas  when  the 
HMR  would  not  apply  by  including 
under  specific  conditions  Class  7 
(radioactive)  material  in  natural  material 
and  ores  containing  naturally  occurring 
radionuclides,  respectively.  In  regard  to 
paragraph  (b)(2),  the  proposed  language 
accurately  and  more  succinctly  reflects 
the  present  contents  of  §  173.401(b)(2) 
and  (b)(3).  In  regard  to  paragraph  (b)(3) 
the  proposed  language  is  intended  to 
codify  actual  practice.  In  regard  to 
paragraph  (b)(4),  the  proposed  language 
is  intended  to  except  from  the  HMR  the 
majority  of  shipments  of  ores  and 
materials  that  contain  naturally 
occurring  radionuclides,  but  that  are  to 
be  used  to  produce  materials  whose 
benefits  Ue  in  thei^  non-radiological 
qualities  (such  as  coal,  gypsum, 
phosphates,  non-radioactive  metals, 
etc.).  The  upper  limit  of  10  times  the 
activity  concentration  or  consignment 
activity  thresholds  assures  that  worker 
and  public  doses  wiU  remain  small  from 
these  unregulated  materials,  while  the 
exemption  permits  their  continued  use 
in  commerce  without  making  that  use 
economically  imfeasible. 

Section  173.403 

We  propose  to  revise  this  section  by 
removing  the  definitions  for  "Non-fixed 
radioactive  contamination,"  and 
"Fissile  material,  controlled  shipment," 
and  revising  the  definitions  for 
"Exclusive  use,"  "Fissile  material," 
"Low  Specific  Activity  (LSA)  material," 
"Low  toxicity  alpha  emitters," 
"Maximiun  normal  operating  pressiire," 
"Multilateral  approval,"  "Package." 
"Radioactive  contents,"  "Radioactive 
material,"  "Special  form  Class  7 
(radioactive)  material,"  "Surface 
Contaminated  Object  (SCO)." 
"Transport  Index  (T)(I)."  "Unilateral 
approval,"  "Unirradiated  uranium,"  and 
"Uraniimi — natiu-al,  depleted,  or 
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enriched."  New  definitions  for 
"Consignment,"  "Contamination," 
"Criticality  Safety  Index  (CSI)." 
"Exemption  value",  and  "Quality 
assiu-ance"  would  be  added. 

The  following  definitions  would  be 
removed: 

Non-fixed  radioactive  contamination. 
We  propose  to  remove  this  definition 
but  its  essential  elements  would  be 
added  to  the  definition  of 
"contamination"  for  clarity.  (See 
discussion  under  the  definition  for 
contamination  below.) 

Fissile  material,  controlled  shipment. 
We  propose  to  remove  this  definition  as 
part  of  the  revision  of  §§173.457  and 
173.459  of  this  subchapter,  in  order  to 
simplify  the  requirements  for 
transporting  fissile  material. 

The  following  definitions  would  be 
revised: 

Exclusive  use.  We  propose  to  clarify 
that  a  vehicle  survey  is  required  under 
certain  circumstances  after  use. 

Fissile  material.  We  propose  to  revise 
this  definition  for  consistency  with  TS- 
R-1  and  to  include  uraniuin-233, 
uranium-235.  plutonium-239, 
plutonium-241,  or  any  combination  of 
these  radionuclides.  Plutonium-238 
would  be  removed  from  the  definition 
of  "fissile  material,"  because 
plutonium-238  is  only  fissionable,  not 
fissile.  It  refers  only  to  the  fissile 
radionuclides  themselves  and  does  not 
include  the  non-fissile  material 
containing  these  fissile  radionuclides. 

Low  Specific  Activity  (LSA)  material. 
We  propose  to  revise  the  definition  of 
LSA-I  to  allow  shipments  of  very  low 
specific  activity  materials  containing 
one  or  more  of  a  variety  of 
radionuclides,  and  to  remove  the 
present  category  which  refers  to  mill 
tailings,  contaminated  earth,  concrete, 
rubble,  other  debris,  and  activated 
material  in  which  Class  7  (radioactive) 
material  is  essentially  uniformly 
distributed  and  the  average  specific 
activity  does  not  exceed  10   '*  A2/g. 

Low  toxicity  alpha  emitters.  This 
definition  would  be  revised  for 
consistency  with  TS-R-1  and  primarily 
includes  physical  and  chemical 
concentrates  in  addition  to  natural 
uranium,  depleted  uranium,  natural 
thorium,  iu'anium-235,  uranium-238, 
thorium-228  and  thorium-230  when 
contained  in  ores;  or  alpha  emitters  with 
a  half-life  of  less  than  10  days. 

Maximum  normal  operating  pressure. 
We  propose  to  revise  this  definition  to 
align  the  HMR  with  the  wording  in  TS- 
R-1  and  10  CFR  71.4. 

Multilateral  approval.  We  propose  to 
revise  this  definition  for  clarity  by 
adding  the  word  "design."  The 
Competent  Authority  approval  for  a 


package  is  actually  for  the  package 
design. 

Package.  We  propose  to  revise  this 
definition  for  clarity.  The  definitions  of 
each  package  type  in  §  173.403  include 
the  requirements  they  must  satisfy  if 
their  contents  are  not  fissile.  Therefore, 
we  are  proposing  to  include  the  caveat 
that  if  the  contents  are  fissile,  additional 
requirements  must  be  satisfied.  In 
addition,  the  definitions  of  types  of 
packages  would  be  rearranged,  to  put 
the  package  types  in  an  order  more 
closely  reflecting  their  increased 
capability  to  retain  the  contents  under 
normal,  as  well  as  hypothetical 
accidental,  conditions  of  transportation. 
Finally,  the  revision  of  the  definition  of 
Package  would  include  the  addition  of 
the  definition  for  the  proposed  NRC 
Type  B(DP)  package. 

Radioactive  contents.  We  propose  to 
revise  this  definition  to  be  consistent 
with  TS-R-1. 

Radioactive  material.  We  propose  to 
revise  this  definition  to  be  consistent 
with  TS-R-1.  Currently,  we  use  a 
specific  activity  threshold  of  70  Bq/g 
(0.002  microcurie/g)  for  defining  a 
material  as  radioactive  for 
transportation  purposes.  The  HMR 
applies  to  all  radioactive  materials  with 
specific  activities  above  this  value. 
Therefore,  radioactive  materials  with 
specific  activities  equal  to  or  below  this 
value  are  not  regulated.  The  70  Bq/g 
specific  activity  value  is  applied 
collectively  for  all  radionuclides  present 
in  a  material;  i.e.,  if  a  chain  of 
radionuclides  is  present,  the  sum  of  the 
activities  of  all  radionuclides  in  the 
chain  is  to  be  compared  with  70  Bq/g. 
During  the  development  of  TS-R-1.  it 
was  recognized  that  there  is  no 
technical  justification  for  the  use  of  a 
single  activity-based  exemption  (70  Bq/ 
g)  value  for  all  radionuclides.  As  a 
result,  it  was  concluded  that  a  more 
rigorous  technical  approach  would  be  to 
base  radionuclide  exemptions  on  a 
uniform  dose  basis,  rather  than  a 
uniform  specific  activity  (also  known  as 
activity  concentration)  basis.  (Please 
refer  to  a  more  detailed  discussion  of 
this  in  Section  II  of  this  notice  under 
Issue  No.  1.) 

Special  form  Class  7  (radioactive) 
material.  We  propose  to  revise  this 
definition  to  be  consistent  with  TS-R- 
1. 

Surface  Contaminated  Object  (SCO). 
We  propose  to  revise  this  definition  for 
clarity. 

Transport  Index.  We  propose  to  revise 
this  definition  consistent  with  TS-R-1. 
This  is  the  number  which  is  used  to 
provide  control  over  radiation  exposure 
and  is  assigned  to  a  package,  overpack 


or  freight  container,  or  to  unpackaged 
LSA-I  or  SCO-I. 

Unilateral  approval  We  propose  to 
revise  this  definition  by  adding  the 
word  "design."  The  Competent 
Authority  approval  for  a  package  is 
actually  for  the  package  design. 

Unirradiated  uranium.  We  propose  to 
revise  this  definition  to  be  consistent 
with  TS-R-1. 

Uranium — natural,  depleted,  or 
enriched.  We  propose  to  revise  this 
definition  for  clarity*.  Minor  word  and 
number  changes,  in  addition  to 
clarifying  that  "natural  uranium"  does 
not  refer  to  ores,  and  that  all 
unirradiated  uranium  contains  a  small 
amount  of  uranium-234. 

We  propose  to  add  the  following 
definitions: 

Consignment.  We  propose  to  add  this 
definition  to  clarif\'  to  what  total 
quantity  of  radioactive  material  the 
consignment  activity  exemption  values 
are  to  be  applied 

Contamination  We  propose  to  add 
this  definition  for  consistency  with  TS- 
R-1,  The  proposed  definition  includes 
the  definitions  for  'fixed  radioactive 
contamination"  and    non-fixed 
radioactive  contamination  '  The 
quantitative  definition  of  contamination 
is  in  Safety  Series  No.  6.  1985  Edition 
(As  Amended  1990)  as  well  as  TS-R-1: 
it  was  inadvertently  omitted  in  the 
previous  harmonization  rulemaking 
(HM-169A.  September  28.  1995).  The 
consequence  would  be  that  non- 
radioactive materials  with  radioactive 
substances  on  the  surface  in  levels 
below  those  listed  in  the  definition  for 
contamination  would  not  be  considered 
radioactive  for  purposes  of 
transportation. 

Criticality  Safety  Index  ICSI).  This 
definition  would  be  added  to  be 
consistent  with  TS-R-1  The 
introduction  of  the  CSI  is  intended  to 
simplif\'  the  representation  on  labels, 
and  in  shipping  papers  of  a  package's 
criticality  hazard  and  its  radiation 
hazard  by  using  separate  numbers  to 
describe  the  two.  Currently,  the  TI 
serves  a  dual  role,  in  that  for  fissile 
packages  a  Tl  is  determined  for  the 
radiation  hazard,  another  for  the 
criticality  hazard,  and  then  the  final  TI 
assigned  to  the  packages  is  the  greater 
of  the  two.  The  introduction  of  the  CSI 
permits  the  use  of  the  TI  exclusively  for 
describing  the  radiation  hazard.  This 
reduces  the  uncertainty  inherent  in  not 
knowing  whether  the  Tl  value  is 
because  of  one  hazard  or  the  other,  and 
should  aid  shippers,  carriers,  and 
emergency  responders  in  understanding 
the  hazards  associated  with  a 
radioactive  materials  package. 
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Exemption  value.  This  definition 
would  be  added  to  clarify  that  the 
phrase  refers  to  the  activity 
concentration  or  consignment  activity 
thresholds  above  which  a  material 
would  be  considered  sufficiently 
radioactive  to  be  subject  to  the  HMR, 
and  to  distinguish  if  from  a  DOT 
exemption,  defined  in  §  171.8. 

Fissile  material  package.  This 
definition  would  be  added  to  clarify  that 
Type  AF  package.  Type  BF  package, 
Type  B(U)F  package,  Type  B(M)F 
package,  or  fissile  material  package 
means  a  fissile  material  packaging 
together  with  its  fissile  material 
contents. 

Fixed  radioactive  contamination.  This 
definition  would  be  added  to  be 
consistent  with  TS-R-1.  (See  discussion 
under  the  definition  for 
"contamination"  above.) 

Quality  assurance  (QA).  This 
definition  woxild  be  added  to  be 
consistent  with  TS-R-1.  We  currently 
require  evidence  of  a  QA  program  for 
issuing  Certificates  of  Competent 
Authority,  but  do  not  define  it,  except 
to  indicate  that  a  USNRC  approved 
program  is  acceptable,  or  also  that 
adhering  to  §§  173.474  and  173.475  is 
acceptable  for  export  of  DOT 
Specification  paduges.  Therefore,  the 
introduction  of  the  TS-R-1  definition 
would  clarify  what  we  mean  by  a  QA 
program,  and  call  attention  to  the  fact 
that  this  is  something  we  associate  with 
radioactive  material  transport. 

Section  173.411 

We  propose  to  revise  paragraph 
(b)(5)(ii)  to  correct  the  reference  to  the 
ISO  Standard  1496.  As  described  in  the 
1985  Edition  of  Safety  Series  No.  6  and 
in  TS-R-1,  the  reference  should  be  to 
Part  1,  Cargo  Containers,  instead  of  Part 
3.  Tank  Containers. 

Section  173.415 

We  propose  to  revise  paragraph  (a)  to 
clarify  that  after  April  1, 1997,  the  use 
of  Specification  7A  packagings  designed 
in  accordance  with  the  requirements  of 
§  178.350  in  effect  on  October  1,  1996 
would  continue  to  be  authorized. 

Section  173.416 

We  propose  to  remove  paragraphs  (d), 
(e)  and  (f)  to  discontinue  the  use  of  DOT 
Specification  20WC  and  21WC  as 
authorized  Type  B  packaging.  We  also 
propose  to  revise  paragraph  (c)  to 
discontinue  the  use  of  DOT 
Specification  6M  as  an  authorized  Type 
B  package,  and  to  specify  that  2  years 
after  the  effective  date  of  the  final  rule, 
these  DOT  Specification  packages  may 
no  longer  be  used. 


Section  173.417 

We  propose  to  remove  paragraphs 
{a){l).  (a)(2).  (a)(6),  (b)(1)  and  (b)(2)  to 
discontinue  the  use  of  DOT 
Specification  6L.  6M  and  1A2  as 
authorized  fissile  materials  packagings. 
We  also  propose  to  add  a  new  paragraph 
(c)  to  specify  that  2  years  after  the 
effective  date  of  the  final  rule,  these 
packages  may  no  longer  be  used.  Tables 
2.  4,  and  5  would  be  removed.  Tables 
3  and  6  would  be  redesignated  as  Tables 
2  and  3,  respectively.  Paragraphs  (a)(3). 
(a)(4).  (a)(5).  (a)(7)  and  (a)(8)  would  be 
redesignated  as  (a)(1)  through  (a)(5), 
respectively,  and  (b)(3),  (b)(4),  and  (b)(5) 
as  (b)(1)  through  (b)(3).  The  new 
paragraphs  (a)(3)  and  (b)(2)  would  have 
the  references  to  Safety  Series  No.  6 
changed  to  No.  TS-R-1.  The  new 
paragraph  (a)(4)  would  be  revised  to 
include  the  greater  than  0.1  kg  of 
uranium  hexafluoride  provision.  The 
proposed  NRC  Type  B(DP)  packaging 
would  be  added  to  new  paragraph  (b)(1), 
and  Type  B  packagings  would  be 
removed  from  the  new  paragraphs  (a)(2), 
(a)(3),  (b)(1)  and  (b)(2). 

Section  173.420 

We  propose  to  revise  §  173.420  to 
introduce  new  performance  packaging 
requirements  for  packagings  containing 
more  than  0.1  kg  of  UFe  to  include  ISO 
Standard  7195  as  an  alternative  to 
American  National  Standard  N14.1. 

Section  173.421 

We  propose  to  revise  paragraph  (a)  to 
indicate  that  an  excepted  package  of  a 
limited  quantity  of  Class  7  (radioactive) 
material  is  not  excepted  from  all 
marking  requirements. 

Section  173.422 

Consistent  with  the  new  marking 
provisions  for  excepted  packages 
containing  radioactive  materials  in  TS- 
R-1.  we  propose  to  eliminate  the 
requirement  in  §  173.422(a)  for  a 
certification  statement  for  such 
packages.  In  addition,  we  are  proposing 
to  add  the  requirement  that  excepted 
packages  be  marked  with  the  UN 
identification  number,  and  to  remove 
the  reference  to  §  173.423,  since 
§  173.422  deals  with  Class  7 
(radioactive)  material  classed  as  Class  7, 
while  §  173.423  refers  only  to  multiple 
hazard  limited  quantity  Class  7 
(radioactive)  materials. 

Section  173.424 

We  propose  to  revise  §  173.424  to 
indicate  that  an  excepted  package 
containing  a  radioactive  instrument  or 
article  is  not  excepted  from  all  marking 
requirements.  In  addition,  we  propose 
to  require  each  instrument  or  article, 


except  radio  luminescent  time-pieces  or 
devices,  to  be  transported  in  an 
excepted  package  bearing  tjie  marking 
"RADIOACTIVE,"  and  that  the  active 
material  in  an  instrument  or  article 
containing  radioactive  material  be 
completely  enclosed  by  the  non-active 
components. 

Section  173.426 

We  propose  to  revise  §  173.426  to 
indicate  that  excepted  packages  of 
articles  containing  natural  luranium  or 
thorium  are  not  excepted  from  all 
marking  requirements. 

Section  173.427 

We  propose  to  revise  §  173.427  to 
clarify:  (1)  LSA/SCO  transportation  and 
packaging  requirements;  (2)  that  fissile 
LSA  is  prohibited;  i.e.,  that  material 
containing  fissile  radionuclides  may  be 
classified  as  LSA  only  if  it  satisfies  one 
of  the  sets  of  conditions  in  §  173.453  to 
be  considered  fissile-excepted  material; 
and  (3)  exclusive  use  requirements  and 
provisions.  In  addition,  we  are  also 
proposing  to  revise  this  section  to 
authorize  the  transportation  of 
unpackaged  LSA-I  and  SCO-I  material, 
and  to  remove  the  present  exception  for 
LSA  material  and  SCO  conforming  to 
the  provisions  specified  in  10  CFR 
20.2005. 

Section  173.428 

We  propose  to  revise  §  173.428  to 
include  a  requirement  for  marking  an 
empty  package  with  the  UN 
identification  niunber.  We  propose  to 
redesignate  paragraphs  (c).  (d)  and  (e)  as 
(d),  (e)  and  (f).  In  addition,  we  propose 
to  add  a  new  paragraph  (c)  to  require 
that  the  outer  surface  of  any  uraniimi  or 
thorium  component  of  a  radioactive 
materials  package  intended  to  be 
shipped  as  an  empty  package  be  covered 
by  an  inactive  sheath.  This  is  a  safety 
improvement,  and  makes  this 
requirement  consistent  with  that  in  TS- 
R-1  for  the  transport  of  empty 
radioactive  material  packages. 

Section  173.431 

We  propose  to  revise  paragraph  (b)  to 
remove  the  reference  to  a  Type  B 
package. 

Section  173.433 

We  propose  to  revise  §  173.433  to 
reference  the  nuclide-specific 
exemption  values,  and  clarify  how  these 
may  be  calculated  for  mixtvu-es.  We  also 
propose  to  revise  the  wording  to  reflect 
more  closely  the  wording  in  TS-R-1, 
and  to  incorporate  the  TS-R-1 
expression  for  determining  the  limits  on 
activities  of  radionuclides  which  may  be 
transported  in  a  Type  A  package  when 
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some  of  the  material  is  in  special  form 
and  some  in  normal  form. 

Section  173.435 

We  propose  to  replace  the  present 
"Table  of  Ai  and  A2  values  for 
radionuclides,"  with  accompanying 
footnotes,  with  the  Ai  and  A2  values 
and  accompanying  footnotes  from  Table 
I  of  TS-R-1.  The  exception  to  allow  the 
domestic  transport  of  up  to  20  Ci  of  Mo- 
99  in  a  Type  A  package  would  be 
retained.  In  addition,  the  Safety  Series 
No.  6  values  of  Ai  and  A2  would  be 
retained  for  Cf-252. 

Section  173.436 

In  accordance  with  our  proposal  to 
adopt  the  nuclide-specific  exemption 
values  found  in  TS-R-1 ,  we  propose  to 
add  a  new  §  173.436  to  contain  a  table 
entitled  "Exempt  material  activity 
concentrations  and  exempt  consignment 
activity  limits  for  radionuclides."  This 
table,  along  withaccompanying 
footnotes,  would  be  taken  from  Table  I 
of  TS-R-1. 

Section  173.441 

The  title  would  be  revised  to  include 
exclusive  use  provisions.  Paragraph  (d) 
would  be  redesignated  paragraph  (e).  A 
new  paragraph  (d)  would  be  added  in 
order  to  assemble  in  one  location  the 
total  TI  restrictions  for  non-exclusive 
use  and  exclusive  use  shipments,  and 
storage  in  transit,  of  Class  7  (radioactive) 
materials. 

Section  173.443 

We  propose  to  revise  Table  1 1 ,  in 
§  173.443  to  list  the  true  non-fixed 
contamination  limits  for  the  outer 
siufaces  of  packages.  In  addition,  we 
propose  to  revise  paragraph  (a)(1)  to 
indicate  that  in  calculating  the 
contamination  level  from  the  activity 
measured  on  the  wipe,  the  true  wipe 
efficiency  must  be  used  or  a  default 
efficiency  of  0.10  may  be  assumed. 

Section  173.448 

We  propose  to  revise  §  173.448  to 
remove  the  requirements  in 
§  173.448(g)(1)  for  the  labeling  of 
overpacks  and  relocate  them  to 
§  172.403(h).  Relocating  the 
requirements  for  the  labeling  of 
overpacks  to  §  172.403(h)  is  more  logical 
and  should  aid  the  reader. 

Section  173.453 

We  propose  to  revise  §  173.453  to  be 
consistent  with  the  new  fissile  material 
exceptions  included  in  NRC 
rulemaking. 

Section  173.457 

We  propose  to  simplify  the 
requirements  for  transporting  fissile 


material  packages  by  incorporating  in 
§  173.457  the  TS-R-1  concept  of  CSI 
and  TS-R-1  CSI  limits,  and  by 
eliminating  the  concept  of  "fissile 
material,  controlled  shipment,"  which 
was  originally  developed  to  control 
transport  of  Fissile  Class  III  materials, 
imder  a  now  obsolete  scheme  for 
classifying  fissile  material  packages. 
Because  all  fissile  material  transport  is 
now  limited  by  the  total  CSI  which  may 
be  carried  on  a  conveyance,  this  concept 
is  no  longer  needed. 

Section  173.459 

We  propose  to  revise  §  173.459(a)  to 
replace  the  reference  to  the  criticality 
control  transport  index  with  the 
criticality  safety  index.  With  the 
elimination  of  the  concept  of  "fissile 
material,  controlled  shipment"  and  the 
inclusion  of  the  total  TI  limits  in 
§  173.441  and  total  CSI  limits  in 
§  173.457,  we  propose  to  remove 
§  173.459(b)  and  (c),  that  refer  to 
circumstances  luider  which  a  shipment 
would  become  a  fissile  material, 
controlled  shipment.  Because  the  total 
CSI  conveyance  limits  provide  adequate 
safeguards  against  criticality,  these 
paragraphs  are  no  longer  needed. 

Section  173.469 

To  allow  for  the  substitution  of  the 
Class  4  impact  test  from  ISO  2919- 
1980(E)  for  the  basic  impact  and 
piercussion  tests,  we  propose  to  revise 
paragraph  (d)(1)  to  include  the  TS-R-1 
restriction  that  the  sealed  capsule  and 
contents  have  a  mass  less  than  200  g.  In 
addition,  we  propose  to  revise  the 
reference  for  the  alternate  leak  test 
methods  in  paragraph  (a)(4)(ii)  from 
ISO/TR  4826-1979{E)  to  ISO  9978- 
1992(E),  and  other  minor  revisions  of 
syntax  would  be  incorporated  in  this 
section  to  reflect  more  accurately  the 
wording  of  TS-R-1 . 

Section  173.471 

We  propose  to  revise  the  introductory 
text  to  remove  Type  B  as  a  sub-class  of 
NRC  approved  packages,  since  the  NRC 
no  longer  issues  certificates  for  this  sub- 
class. 

Section  173.473 

We  propose  to  revise  the  introductor\' 
text  to  clarify  the  types  of  foreign-made 
packages  that  would  require 
certification,  and  to  change  the 
reference  to  Stfetv  Series  No.  6  to  that 
for  No.  TS-R-1. 

Section  173.476 

We  propose  to  revise  paragraph  (c)(4) 
to  specify  what  the  required  quality 
assurance  program  should  cover.  In 
addition,  we  propose  to  add  a  new 


paragraph  (c)(5)  to  require  that  a 
description  of  any  planned  pre- 
shipment  actions  for  use  in  the 
consignment  of  special  form  radioactive 
material  be  included  in  an  application 
for  a  U.S.  Competent  Authority 
Certificate  for  Special  Form  Material. 
The  former  is  in  Safety  Series  No.  6, 
1985  Edition,  but  never  included  in  the 
HMR;  the  latter  is  new  to  TS-R-1. 

Section  173.477 

We  propose  to  add  a  new  §173  477  to 
define  the  approval  requirements  for 
packagings  containing  more  than  0.1  kg 
of  UF  (,. 

Part  174 

Section  174.700 

We  propose  to  revise  paragraph 
174.700(b)  to  reflect  the  fact  that  the 
upper  TI  limit  of  50  refers  to  both  the 
total  TI  and  the  total  CSI  for  non- 
exclusive use  shipments.  In  addition. 
we  propose  to  add  a  new  paragraph  (d) 
to  emphasize  that  the  appropriate 
transport  restrictions  for  fissile  material 
packages  apply  to  transport  by  rail. 

Part  175 

Section  175.700 

We  propose  to  revise  paragraph  (a)  by 
adding  a  requirement  to  limit  the  CSI  to 
a  maximum  of  3.0  for  a  fissile  material 
package  transported  in  a  passenger 
carrying  aircraft;  this  is  necessary 
because  under  TS-R-1  the  historical 
limitation  of  3.0  TI  on  a  passenger 
carrying  aircraft  would  only  limit  the 
radiation  hazard  and  not  the  criticality- 
hazard.  In  addition,  we  propose  to  add 
a  new  paragraph  (e)  to  ensiu%  that  on  a 
passenger  aircraft  neither  the  total  TI 
nor  the  total  CSI  exceeds  50. 

Section  175*702 

We  propose  to  revise  §  175  702  to 
include  the  requirements  for  non- 
exclusive use  cargo  aircraft  only,  based 
on  the  separate  TS-R-1  limits  on  total 
transport  index  and  total  criticality 
safety  index. 

Section  175.703 

We  propose  to  add  a  new  paragraph 
(c)  to  emphasize  that  the  appropriate 
transport  restrictions  for  fissile  material 
packages  also  apply  to  transport  by  air. 
Current  paragraphs  (c).  (d).  and  (e) 
would  be  redesignated  paragraphs  (d). 
(e).  and  (f)  respectively,  and  the 
redesignated  paragraph  (d)  would  be 
revised  to  replace  the  reference  to  fissile 
material,  controlled  shipment  with 
requirements  for  exclusive  use 
shipments  by  air. 

Part  176 
Section  176.700 
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We  propose  to  remove  paragraph  (c) 
due  to  the  proposed  elimination  of  the 
term  "fissile  material,  controlled 
shipment.  Paragraphs  (d)  and  (e)  would 
be  redesignated  (c)  and  (d)  respectively 
In  addition,  the  requirement  that  groups 
of  radioactive  material  packages 
containing  fissile  material  be  separated 
by  at  least  6  m  (20  feet)  from  all  other 
such  groups  would  be  moved  to 
§176.704. 

Section  176.704 

We  propose  to  revise  §  176.704 
including  the  section  title  to  reflect  the 
introduction  of  additional 
transportation  controls  based  on  the 
criticality  safety  index  for  fissile 
material  packages,  and  the  decoupling 
of  package  controls  according  to 
transport  indexes  and  criticality  safety 
indexes.  We  also  propose  to  replace 
Table  m  with  Table  niA  to  list 
"Transport  Index  Limits"  and  Table  IIIB 
for  the  "Criticality  Safety  Index  Limits.  ' 
In  addition,  we  propose  to  add  to  this 
section  the  requirement  that  groups  of 
radioactive  material  packages 
containing  fissile  material  be  separated 
by  at  least  6  m  (20  feet)  from  all  other 
such  groups  (see  discussion  under 
§176.700). 

Section  176.708 

We  propose  to  revise  §  176.708  to 
provide  a  more  detailed  dose  rate 
guidance  pertaining  to  an  alternate 
method  for  determining  segregation 
distances,  in  accordance  with  the 
requirements  of  the  latest  IMDG  Code. 
We  also  propose  to  restrict  the  use  of 
this  alternate  method  to  the  case  of 
exclusive  use  shipments,  for  which  the 
proposed  §  176.704(f)  requires  a 
radiation  protection  prograrii  approved 
by  the  competent  auUiority  of  the  flag 
state  of  the  vessel. 

Part  177 

Section  177.842 

In  §  177.842,  in  paragraph  (g).  a 
reference  to  transport  index  for  fissile 
material  packages  would  be  replaced  by 
one  to  criticality  safety  index. 

Part  178 

Section  178.350 

In  §  178.350,  paragraph  (b)  would  be 
revised  to  remove  the  wording  "and 
Radioactive  Material"  from  the  marking 
requirement.  It  is  duplicative  since  all 
proposed  proper  shipping  names 
include  the  words  "Radioactive 
Material."  In  addition,  we  propose  to 
add  a  new  paragraph  (c)  to  require  that 
each  Specification  7A  package  be 
marked  with  the  manufacturer's  or 
offeror's  name. 


Section  178.352 

As  a  result  of  our  proposal  to  ' 

discontinue  the  use  of  DOT 
Specification  6L  metal  packagings  as  an 
authorized  fissile  material  packaging, 
we  propose  to  remove  in  its  entirety 
§178.352. 

Section  178.354 

As  a  result  of  our  proposal  to 
discontinue  the  use  of  DOT 
Specification  6M  metal  packagings  as  an 
authorized  Type  B  and  fissile  material 
packaging,  we  propose  to  remove  in  its 
entirety  §178.354. 

Section  178.362 

As  a  result  of  our  proposal  to 
discontinue  the  use  of  DOT 
Specification  20WC  wooden  protective 
jacket  as  an  authorized  Type  B 
packaging,  we  propose  to  remove  in  its 
entirety  §178.362. 

Section  178.364 

As  a  result  of  our  proposal  to 
discontinue  the  use  of  DOT 
Specification  21WC  wooden-steel 
protective  overpack  as  an  authorized 
Type  B  packaging,  we  propose  to 
remove  in  its  entirety  §  178.364. 

IV.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
proposed  rule  is  not  considered  a 
significant  rule  under  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034). 

In  consideration  of  the  proposed 
changes  in  this  notice,  we  looked  to  the 
"Draft  Regulatory  Analysis  of  Major 
Revision  of  10  CFR  Part  71"  NUREG/ 
CR-6713,  dated  March  2001  prepared 
for  the  Nuclear  Regulatory  Commission 
(NRC)  in  support  of  its  related  notice  of 
proposed  rulemaking.  A  copy  of  that 
document  is  available  for  review  in  this 
docket  (RSPA-99-6283). 

Potential  benefits  identified  in  this 
NPRM  include  enhanced  safety 
resulting  from  the  consistency  of 
domestic  and  international 
requirements  for  transportation  of 
radioactive  materials.  In  addition,  the 
proposed  changes  should  permit 
continued  access  to  foreign  markets  by 
domestic  shippers  of 
radiopharmaceuticals  and  other 
radioactive  materials. 

The  NUREG/CR-6713  analysis  of 
regulatory  proposals  concerning 


revisions  to  packaging  standards, 
including  the  phased  elimination  of 
certain  DOT  specification  packagings 
(e.g.,  DOT  6L,  6M,  20WC  and  21WC)  in 
favor  of  NRC  approved  packagings 
indicates  that  none  of  the  evaluated 
changes  (individually  or  collectively) 
are  expected  to  result  in  significant 
economic  impacts  to  NRC  licensees.  We 
believe  the  same  holds  true  for  all  other 
shippers,  e.g.,  contractors  performing 
work  in  support  of  the  Department  of 
Defense  and  the  Department  of  Energy. 

One  area  that  has  the  greatest 
potential  for  substantially  increased 
costs  to  shippers  of  radioactive 
materials,  concerns  large  stocks  of 
depleted  uraniimi  hexafluoride  (UFe) 
stored  in  currently  authorized 
packagings  at'three  different  locations.  If 
it  is  eventually  determined  that  this 
material  should  be  moved  off-site  to  one 
or  more  conversion  facilities,  then  it  is 
likely  that  the  cxirrent  packagings  will 
not  meet  the  standards  proposed  in  this 
NPRM.  In  that  case  the  existing 
packages  likely  will  be  required  to  be 
overpacked  in  order  to  meet  the 
standard  for  a  hypothetical  fire  test. 
That  action  could  result  in  a  one-time 
cost  of  $9  million  to  $13  million  to 
design  overpacks,  purchase  overpacks, 
and  purchase  additional  trailers  with 
the  proper  tie-down  locations.  However, 
because  the  likely  number  and  location 
of  UFe  conversion  facilities  is  purely 
speculative  at  this  time,  we  do  not  think 
these  potential  costs  should  weigh 
heavily  in  our  determination  to  propose 
higher  standards  for  presently  on-going 
shipments  of  UFe.  As  appropriate,  we 
could  subsequently  revisit  the  issue  of 
packaging  standards  for  existing 
packages  of  depleted  UFe  in  a  separate 
rulemaking  docket. 

Numerical  data  for  most  of  the 
proposed  changes  are  difficult  to  obtain. 
Therefore,  we  invite  all  commenters  to 
address  the  issues  discussed  in  this 
NPRM.  For  persons  required  to  comply 
with  the  HMR,  can  you  quantify  any 
increases  or  decreases  in  costs  resulting 
from  the  proposals  in  this  NPRM?  Can 
you  quantify  any  benefits  that  may 
result? 

B.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  would  preempt  State,  local  and 
Indian  tribe  requirements  but  does  not 
propose  any  regulation  that  has  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
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consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  The  packing,  repacking,  handUng, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  dociunents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
imintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  The  design,  manufact\iring, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  concerns  the 
classification,  packaging,  marking, 
labeling,  and  handling  of  hazardous 
material,  among  other  covered  subjects 
and  would  preempt  any  State,  local,  or 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
This  proposed  rule  is  necessary  to 
incorporate  changes  already  adopted  in 
international  standards.  If  the  changes 
proposed  in  this  NPRM  are  not  adopted 
in  the  HMR,  U.S.  companies,  including 
numerous  small  entities  competing  in 
foreign  markets,  will  be  at  an  economic 
disadvantage.  These  companies  would 
be  forced  to  comply  with  a  dual  system 
of  regulation.  The  proposed  changes  are 
intended  to  avoid  this  result. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that,  if  the  Secretary  of 
Transportation  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
the  Secretary  must  determine  and 
publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
We  propose  that  the  effective  date  of ' 
Federal  preemption  will  be  180  days 
from  publication  of  a  final  rule  in  die 
Federal  Register. 

C.  Executive  Order  13175 

This  proposed  rule  has  been  analyzed 
in  accordance  vsdth  the  principles  and 
criteria  contained  in  Executive  Order 


13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
have  tribal  implications,  does  not 
impose  substantial  direct  compliance 
costs,  and  is  required  by  statute,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  incorporate 
changes  introduced  in  the  1996  edition 
(revised)  of  the  IAEA  Regulations  For 
The  Safe  Transport  of  Radioactive 
Material,  TS-R-1.  It  would  apply  to 
offerors  and  carriers  of  radioactive 
materials  and  would  facilitate  the 
transportation  of  hazardous  materials  in 
international  commerce  by  providing 
consistency  with  international 
requirements.  Alternatively,  if  we  do 
not  so  revise  the  HMR,  U.S.  companies 
will  be  forced  to  comply  with  a  dual 
system  of  regidation,  to  their  economic 
disadvantage,  and  to  the  cause  of 
decreased  safety  in  transportation 
attributed  to  the  complexity  of  having  to 
comply  with  multiple  sets  of 
regulations.  The  proposed  changes  are 
intended  to  avoid  this  result. 

Many  of  the  persons  subject  to 
revisions  of  the  HMR  proposed  in  this 
NPRM  are  small  businesses.  They 
comprise  a  wide  variety  of  shippers  and 
carriers,  including  nuclear  pharmacies, 
as  well  as  packaging  manufacturers,  and 
manufacturers  of  measuring  instruments 
and  other  articles  that  contain 
radioactive  materials.  To  a  large  extent 
the  greatest  impact  on  these  small 
entities  concerns  proposed  requirements 
for  hazard  communication,  e.g., 
reformatting  shipping  papers  and 
package  markings  to  reflect  revised 
hazardous  materials  descriptions  and 
proper  shipping  names,  marking  the 
"UN"  niunber  on  excepted  packages  of 
Class  7  (radioactive)  material,  and  a  new 
labeling  requirement  to  communicate 
the  criticality  safety  index  of  packages 
containing  fissile  materials.  These 
proposed  revisions  to  the  HMR 
obviously  affect  the  administrative 
procedures  of  shippers,  carriers,  and  the 
like,  and  it  will  require  retraining  of 
hazmat  employees,  but  none  are 
expected  to  have  an  adverse  effect  on 
core  business  operations. 

In  addition  to  revisions  to  hazard 
communication  requirements,  currently 
authorized  packagings  conforming  to 
specification  DOT  6L,  6M,  and  UN 


standard  packaging  1A2  used  for  the 
transportation  of  fissile  radioactive 
materials  would  be  prohibited  under  the 
proposed  rule,  thereby  requiring  the 
manufacturers  of  these  packaging 
designs  to  requalify  their  packagings  to 
conform  to  NRC  requirements  for  fissile 
materials  or  to  utilize  other  packages 
which  conform  to  those  requirements. 
The  NRC  approval  process  requires  the 
packaging  manufacturer  to  pay  a  fee  to 
the  NRC  for  its  technical  review  of  the 
design  and  test  results,  but  again  we 
believe  that  fee  is  not  so  great  as  to 
cause  manufacturers  to  discontinue  a 
line  of  packagings,  much  less  adversely 
affect  the  manufacturer's  ability  to 
continue  to  exist  as  a  going  concern. 
The  proposed  phase-in  period  of  2  years 
following  the  effective  date  of  a  final 
rule  for  continued  use  of  currently 
authorized  packagings  should  provide 
for  a  smooth  transition  to  the  NRC 
approval  process. 

Several  commenters  to  the  advance 
notice  of  proposed  rulemaking  noted 
that  one  of  the  requirements  in  TS-R- 
1  would  require  placarding  of  each 
transport  vehicle  containing  any 
quantity  of  a  Class  7  (radioactive) 
material.  Incorporating  that  requirement 
into  the  HMR  would  impose  numerous, 
potentially  costly,  requirements  on 
shippers  and  carriers.  That  includes  a 
requirement  that  all  operators  of  motor 
vehicles  have  a  commercial  driver's 
license,  and  the  carrier  would  be 
required  to  file  a  registration  statement 
with  RSPA  and  pay  an  annual  fee.  Over 
the  years,  we  examined  the  need  for 
placarding  of  transport  vehicles  carrving 
any  quantity  of  radioactive  material  and 
in  each  instance  we  determined  that  is 
unnecessary.  As  background  materials 
used  in  the  development  of  TS-R-1 
provide  no  new  justification  for 
placarding  for  any  quantit>-  of 
radioactive  material,  we  find  ourself  in 
agreement  with  commenters  to  the 
docket  and  we  are  not  now  proposing 
such  a  requirement  for  domestic 
shipments. 

In  consideration  of  the  above,  and  on 
the  basis  of  the  NUREG/CR-6713 
analysis  of  regulatory  proposals 
prepared  for  the  NRC  in  support  of  its 
associated  notice  of  proposed 
rulemaking,  I  hereby  certify*  that  this 
proposal  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
proposal.  A  copy  of  NUREG/CR-6713  is 
available  for  review  in  this  docket 
(RSPA-99-6283). 
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E.  Paperwork  Reduction  Act 

RSPA  has  a  current  information 
collection  approval  under  OMB  No. 
2137-0510.  Radioactive  (RAM) 
Transportation  Requirements,  with 
14,480  burden  hours  and  $117,270.60 
annual  cost  for  burden.  RSPA  believes 
that  this  proposed  rule  may  result  in  an 
increase  in  annual  burden  hours  and 
costs.  If  these  proposals  are  finalized, 
the  current  approval  would  be  required 
to  be  revised  and  resubmitted  to  OMB 
for  extension  and  re-approval. 

Section  1320.8(d),  Title  5,  Code  of 
Federal  Regulations  requires  that  RSPA 
provide  interested  members  of  the 
public  and  affected  agencies  an 
opportxuiity  to  comment  on  information 
collection  and  recordkeeping  requests. 
This  notice  identifies  information 
collection  that  RSPA  is  submitting  to 
OMB  for  extension  and  re-approval 
based  on  the  requirements  in  this 
proposed  rule.  RSPA  has  revised  burden 
estimates,  where  appropriate,  to  reflect 
ciurent  reporting  levels  or  adjustments 
based  on  changes  in  this  proposed  rule 
since  the  information  collection  was  last 
approved.  RSPA  estimates  that  the  total 
information  collection  and 
recordkeeping  burden  as  proposed  in 
this  rule  would  be  revised  as  follows: 

OMB  No.  2137-0510:  2137-0510 

Number  of  Respondents:  3,817. 

Total  Annual  Responses:  21,519. 

Total  Annual  Burden  Hours:  15,270. 

Total  Annual  Burden  Cost: 
$139,895.60. 

RSPA  specifically  requests  comments 
on  the  information  collection  and 
recordkeeping  burdens  associated  with 
developing,  implementing,  and 
maintaining  these  requirements  for 
approval  imder  this  proposed  rule. 

Requests  for  a  copy  of  the  information 
collection  should  be  directed  to  Deborah 
Boothe,  Office  of  Hazardous  Materials 
Standards  (DHM-10),  Research  and 
Special  Programs  Administration,  Room 
8102. 400  Seventh  Street.  SW, 
Washington.  DC  20590-0001. 
Telephone  (202)  366-8553. 

Written  comments  should  be 
addressed  to  the  Dockets  Unit  as 
identified  in  the  ADDRESSES  section  of 
this  rulemaking.  Comments  should  be 
received  prior  to  the  close  of  comment 
period  identified  in  the  DATES  section  of 
this  rulemaking.  Under  the  Paperwork 
Reduction  Act  of  1995.  no  person  is 
required  to  respond  to  an  information 
collection  imless  it  displays  a  valid 
OMB  control  number.  If  these  proposed 
requirements  are  adopted  in  a  final  rule, 
RSPA  will  submit  the  revised 
information  collection  and 
recordkeeping  requirements  to  the 


Office  of  Management  and  Budget  for 
approval. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million'  or  more  to  either  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

H.  Environmental  Assessment 

The  NRC  prepared  an  environmental 
assessment  entitled:  "Environmental 
Assessment  (EA)  of  Major  Revision  to 
Packaging  and  Transportation  of 
Radioactive  Material  Regulations".  Final 
Report.  February  2000.  on  its  proposed 
rule  which  addresses  issues  also  raised 
in  this  rulemaking.  On  the  basis  of  this 
EA,  we  find  that  there  are  no  significant 
enviroiunental  impacts  associated  with 
this  proposed  rule.  A  copy  of  the 
environmental  assessment  prepared  by 
the  NRC  is  available  for  review  in  the 
docket. 

List  of  Subjects 

49  CFR  Part  171 

Exports.  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 72 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling.  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  1 74 

Hazardous  materials  transportation, 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175 

Air  carriers,  Hazardous  materials 
transportation,  Radioactive  materials, 


Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177  "' 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I,  Subchapter  C  is 
proposed  to  be  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS.  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

2.  In  §  171.7,  in  the  paragraph  (a)(3) 
table  make  the  following  amendments: 

a.  Under  the  entry  "Department  of 
Energy  (USDOE),"  the  entry  for 
"USDOE,  ORO  651-Uranium 
Hexafluoride;  A  Manual  of  Good 
Practices,  Revision  6, 1991  edition" 
would  be  removed; 

b.  Under  the  entry  "International 
Atomic  Energy  Agency  (IAEA),"  the 
entries  "IAEA,  Regulations  for  the  Safe 
Transport  of  Radioactive  Material  Safety 
Series  No.  6, 1985  Edition  (As  Amended 
1990);  Including  1985  Edition 
(Supplemented  1986  and  1988)"  and 
"IAEA,  Regulations  for  the  Safe 
Transport  of  Radioactive  Material,  No. 
TS-R-1, 1996  Edition"  would  be 
removed  and  a  new  entry  would  be 
added  in  alphabetical  order; 

c.  Under  the  entry  "International 
Organization  for  Standardization,"  the 
entries  for  "ISO/TR  4826-1979(E)— 
Sealed  radioactive  sources — Leak  test 
methods",  "ISO  1496-3  Series  1  freight 
containers-Specification  and  testing. 
Part  3:  Tank  containers  for  liquids,  gases 
and  pressurized  dry  bulk,  March  1, 
1995,  Fourth  Edition"  and  "ISO  1496- 
3-1995(E)— Series  1  Freight 
Containers — Specification  and  Testing — 
Part  3:  Tank  Containers  for  Liquid. 
Gases  and  Pressurized  Dry  Bulk"  would 
be  removed  and  two  new  entries  added 
in  alpha-numeric  order,  and  the  entries 
"ISC)-7195:1993(E)— packaging  of 
uranium  hexafluoride  (UFs)  for 
transport.  November  1. 1993.  First 
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Edition"  and  "ISO  9978:1992  (El- 
Radiation  protection — Sealed 
radioactive  sources — Leakage  test 
methods,  February  15,  1992,  First 
Edition"  would  be  added  in  alpha- 
numeric order;  and 


d.  A  new  entry  for  "United  States 
Enrichment  Corporation,  Inc.  (USEC) 
would  be  added  in  appropriate  alpha- 
numeric order. 

The  revisions  and  additions  read  as 
follows: 


§171.7    Reference  material. 

(a)  Matter  incorporated  by  reference 
*    *    * 

(3)  Table  of  material  incorporated  bv 
reference.  *    *    * 


Source  and  name  of  material 


49  CFR  ref- 
erence 


International  Atomic  Energy  Agency  (IAEA) '  '  * 
IAEA,  Regulations  for  the  Safe  Transport  of  Radioactive  Material,  1996  Edition  (Revised).  No  TS-R-l  (ST-1   Revised)  171  12,  173.473 

•  •  •  •  •  •  • 

International  Organization  for  Standardization  *  *  * 

•  •*•••• 

ISO  1496-1:  1990(E)— Series  1  freight  containers— Specification  and  testing.  Pari  1    General  cargo  containers,  August  15      173  411 

1990,  Fifth  Edition. 
ISO  1496-3:  1995(E)— Series  1  freight  containers— Specification  and  testing,  Pan  3:  Tank  containers  for  liquids,  gases  and    178.274 

pressurized  dry  bulk,  March  1,  1995,  Fourth  Edition. 

ISO-7195:  1993(E)— Packaging  of  uranium  hexafluoride  (UFs)  for  transport,  November  1.  1993.  First  Edition  173  420 

ISO  9978:  1992(E) — Radiation  protection— Sealed  radioactive  sources — Leakage  test  methods.  Febnjary  15,  1992,  First  Edi-     173  469 
tion 

•  •••••• 

United  States  Enrictment  Corporation.  Inc.  (USEC),  USEC  Inc.,  6903  RockJedge  Dnve,  Bethesda,  MD  20817 
USEC-651— Good  Handling  Practices  for  Uranium  Hexafluoride,  Revision  8,  January  1999 173  417 


3.  In  §  171.11,  paragraph  (d)(6)(vi) 
would  be  removed  and  paragraphs 
{d)(6)(iii)  and  (d)(6){iv)  would  be  revised 
to  read  as  follows: 

§  1 71 .11    Use  Of  ICAO  Technical 
Instructions. 

***** 

(d)  *  *  * 

(6)*  *   * 

(iii)  Except  for  excepted  packages  of 
Class  7  (radioactive)  materials,  the 
provisions  of  §§  172.204(c)(4), 
173.448(e),  (f)  and  (g)(3)  of  this 
subchapter  apply. 

(iv)  Excepted  packages  of  radioactive 
materials  must  meet  the  provisions  of 
§§173.421,  173.424<)r  173.426  of  this 
subchapter,  as  appropriate. 
***** 

4.  In  §  171.12,  paragraphs  (d) 
introductory  text  and  (d)(4)  would  be 
revised,  the  semi-colon  at  the  end  of 
paragraph  (d)(5)  would  be  removed  and 
";  and"  would  be  added  in  its  place,  "; 


and"  at  the  end  of  paragraph  (d)(6) 
would  be  removed  and  a  period  would 
be  added  in  its  place,  and  paragraph 
(d)(7)  would  be  removed  to  read  as 
follows: 

§  1 71 .1 2    Import  and  export  shipments. 

***** 

(d)  Use  of  International  Atomic 
Energy  Agency  (IAEA)  regulations  for 
Class  7  (radioactive)  materials.  Class  7 
(radioactive)  materials  being  imported 
into  or  exported  from  the  United  States, 
or  passing  through  the  United  States  in 
the  course  of  being  shipped  between 
places  outside  the  United  States,  may  be 
offered  and  accepted  for  transportation 
when  packaged,  marked,  labeled,  and 
otherwise  prepared  for  shipment  in 
accordance  with  IAEA  "Regulations  for 
the  Safe  Transport  of  Radioactive 
Material,"  No.  TS-R-l  1996  edition  (see 
§171.7),  if— 
***** 

(4)  The  country  of  origin  for  the 
shipment  has  adopted.  No.  TS-R-l  of 


the  IAEA  "Regulations  for  the  Safe 
Transport  of  Radioactive  Material," 
1996  edition; 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

5.  The  authority  citation  for  part  1 72 
would  continue  to  read  as  follows: 

Authority:  49  U  S  C  5101-5127  49  CFR 
1,53 

6.  In  §172.101,  the  Hazardous 
Materials  Table  would  be  amended  by 
removing  and  revising,  in  appropnate 
alphabetical  sequence,  the  following 
entries  to  read  as  follows: 

§172.101     Purpose  and  use  of  hazardous 
materials  table. 
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7.  In  §  172.203,  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§172.203    Additional  description 
requirefnents. 

*        *        •        »        * 

(d)  Radioactive  material.  The 
descriptioD  for  a  shipment  of  a  Class  7 
(radioactive)  material  must  include  the 
following  additional  entries  as 
appropriate: 

(1)  The  name  of  each  radionuclide  in 
the  Class  7  (radioactive)  material  that  is 
listed  in  §  173.435  of  this  subchapter. 
For  mixtures  of  radionuclides,  the 
radionuclides  that  must  be  shown  must 
be  determined  in  accordance  with 

§  173.433(f)  of  this  subchapter. 
Abbreviations,  e.g.,  "»«Mo,"  are 
authorized. 

(2)  A  description  of  the  physical  and 
chemical  form  of  the  material,  if  the 
material  is  not  in  special  form  (generic 
chemical  description  is  acceptable  for 
chemical  form). 

(3)  The  activity  contained  in  each 
package  of  the  shipment  in  terms  of  the 
appropriate  SI  units  (e.g.,  Becquerels 
(Bq),  Terabecquerels  (TBq).  etc.).  The 
activity  may  also  be  stated  in 
appropriate  customary  units  (Ciuies 
(Ci),  milliCuries  (mCi),  microCuries 
(uCi).  etc.)  in  parentheses  following  the 
SI  units.  Abbreviations  are  authorized. 
Except  for  plutonium-239  and 
plutonium-241,  the  weight  in  grams  or 
kilograms  of  fissile  radionuclides  may 
be  inserted  instead  of  activity  imits.  For 
plutonium-239  and  plutonium-241,  the 
weight  in  grams  of  fissile  radionuclides 
may  be  inserted  in  addition  to  the 
activity  units. 

(4)  The  category  of  label  applied  to 
each  package  in  the  shipment.  For 
example:  "RADIOACTIVE  WHTTE-I." 

(5)  The  transport  index  assigned  to 
each  package  in  the  shipment  bearing 
RADIOACTIVE  YELLOW-II  OR 
RADIOACTIVE  YELLOW-III  labels. 

(6)  For  a  fissile  package: 

(i)  The  words  "Fissile  Excepted"  if 
the  package  is  excepted  pursuant  to 
§  173.453  of  this  subchapter;  or 

(ii)  For  a  fissile  material  package,  the 
criticality  safety  index. 

(7)  For  a  package  approved  by  the 
U.S.  Department  of  Energy  (DOE)  or 
U.S.  Nuclear  Regulatory  Commission 
(USNRC),  a  notation  of  the  package 
identification  marking  as  prescribed  in 
the  applicable  IX)E  or  USNRC  approval 
(see  §  173.471  of  the  subchapter). 

(8)  For  an  export  shipment  or  a 
shipment  in  a  foreign  made  package,  a 
notation  of  the  package  identification 
marking  as  prescribed  in  the  applicable 
International  Atomic  Energy  Agency 
(IAEA)  Certificate  of  Competent 
Authority  which  has  been  issued  for  the 


package  (see  §  1 73.473  of  the 
subchapter). 

(9)  For  a  shipment  required  by  this 
subchapter  to  be  consigned  as  exclusive 
use: 

(i)  An  indication  that  the  shipment  is 
consigned  as  exclusive  use;  or 

(ii)  If  all  the  descriptions  on  the 
shipping  paper  are  consigned  as 
exclusive  use,  then  the  statement 
"Exclusive  Use  Shipment"  may  be 
entered  only  once  on  the  shipping  paper 
in  a  clearly  visible  location. 

(10)  For  the  shipment  of  a  package 
containing  a  highway  route  controlled 
quantity  of  Class  7  (radioactive) 
materials  (see  §  173.403  of  this 
subchapter)  the  words  "Highway  route 
controlled  quantity"  must  be  entered  in 
association  with  the  basic  description 
when  all  or  a  portion  of  the  shipment 

is  by  highway. 

*        *        *        *        * 

8.  In  §  172.301.  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

§  1 72.301    General  marking  requirements 
for  non-bull(  packages. 

(a)  Proper  shipping  name  and 
identification  number.  (1)  Except  as 
otherwise  provided  by  this  subchapter, 
each  person  who  offers  for 
transportation  a  hazardous  material  in  a 
non-bulk  packaging  shall  mark  the 
package  with  the  proper  shipping  name 
and  identification  number  (preceded  by 
"UN"  or  "NA",  as  appropriate)  for  the 
material  as  shown  in  the  §  172.101 
Table.  Except  for  Class  7  (radioactive) 
material,  identification  numbers  are  not 
required  on  packages  which  contain 
only  limited  quantities,  as  defined  in 
§  171.8  of  this  subchapter,  or  ORM-D 
materials.  Excepted  packages  of  Class  7 
(radioactive)  material  (see  §§  173.421, 
173.422.  173.424. 173.426  and  173.428 
of  this  subchapter)  must  be  marked  with 
the  identification  nimiber  but  are 
excepted  from  the  proper  shipping 
name  marking  requirement. 
***** 

9.  Section  172.310  would  be  revised 
to  read  as  follows: 

S 1 72.31 0    Class  7  (radioactive)  materials. 

In  addition  to  any  other  markings 
required  by  this  subpart,  each  package 
containing  Class  7  (radioactive) 
materials  must  be  marked  as  follows: 

(a)  Each  package  with  a  gross  mass 
greater  than  50  kg  (110  lb)  must  have  its 
gross  mass  including  the  unit  of 
measurement  (which  may  be 
abbreviated)  marked  on  the  outside  of 
the  package. 

(b)  Each  industrial.  Type  A,  Type 
B(U).  or  Type  B(M)  package  must  be 
legibly  and  durably  marked  on  the 
outside  of  the  packaging,  in  letters  at 


least  13  mm  (0.5  in)  high,  with  the 
words  "TYPE  IP-1."  "TYPE  IP-2," 
"TYPE  IP-3,"  "TYPE  A,"  "TYPE  B(U)" 
or  "TYPE  B(M),"  as  appropriate.  A 
package  which  does  not  conform  to 
Type  IP-1.  Type  IP-2.  Type  IP-3.  Type 
A,  Type  B(U)  or  Type  B(M) 
requirements  may  not  be  so  marked. 

(c)  Each  package  which  conforms  to 
an  Industrial  Package  Type  1,  Industrial 
Package  Type  2,  Industrial  Package 
Type  3  or  a  Type  A  package  design  must 
be  legibly  and  durably  marked  on  the 
outside  of  the  packaging  with  the 
international  vehicle  registration  code  of 
the  country  of  origin  of  the  design.  The 
international  vehicle  registration  code 
for  packages  designed  by  a  United  States 
company  or  agency  is  the  symbol 
"USA." 

(d)  Each  package  which  conforms  to 
a  Type  B(U)  or  Type  B(M)  package 
design  must  have  the  outside  of  the 
outermost  receptacle,  which  is  resistant 
to  the  effects  of  fire  and  water,  plainly 
marked  by  embossing,  stamping  or  other 
means  resistant  to  the  effects  of  fire  and 
water  with  a  radiation  symbol  that 
conforms  to  the  requirements  of 
Appendix  B  to  part  172. 

(e)  Each  Type  B(U).  Type  B(M)  or 
fissile  material  package  destined  for 
export  shipment  must  also  be  marked 
"USA"  in  conjunction  with  the 
specification  marking,  or  other  package 
certificate  identification.  (See 
§§173.471, 173.472,  and  173.473  of  this 
subchapter.) 

10.  In  §  172.400.  in  paragraph  (b).  the 
table  would  be  amended  by  adding 
immediately  after  the  entry  for  "  7 
RADIOACTIVE  YELLOW-HI",  the 
following  entry  to  read  as  follows: 

§  1 72.400    General  labeling  requirements. 

***** 

(b)*  *  * 


Label  de- 

Hazard class  or  divi- 

Label 

sign  or 

sion 

name 

section 
reference 

7  ( fissile  material;  see 
§172.402). 


FISSILE 


172.441 


11.  In  §  172.402,  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§172.402    Additional  labeling 
requirements. 

***** 

(d)  Class  7  (Radioactive)  Materials. 
Except  as  otherwise  provided  in  this 
paragraph  (d),  each  package  containing 
a  Class  7  material  that  also  meets  the 
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definition  of  one  or  more  additional 
hazard  classes  must  be  labeled  as  a 
Class  7  material  as  required  by  §  172.403 
and  for  each  additional  hazard. 

(1)  For  a  package  containing  a  Class 
7  material  that  also  meets  the  definition 
of  one  or  more  additional  hazard 
classes,  whether  or  not  the  material 
satisfies  §  173.4{a){l)(iv)  of  this 
subchapter,  a  subsidiary  label  is  not 
required  on  the  package  if  the  material 
conforms  to  the  remaining  criteria  in 
§  173.4  of  this  subchapter. 

(2]  Each  package,  overpack,  or  freight 
container  containing  fissile  material, 
other  than  fissile-excepted  material, 
described  in  §  1 73.453  of  this 
subchapter,  must  bear  two  FISSILE 
labels,  affixed  to  opposite  sides  of  the 
package,  which  conforms  to  the  figure 
shown  in  §  172.441;  such  labels,  where 
applicable,  must  be  affixed  adjacent  to 
the  labels  for  radioactive  materials. 
Overpacks  or  freight  containers 
containing  one  or  more  fissile  material 
packages  must  bear  FISSILE  labels. 
Labels  must  not  cover  the  markings 
specified  in  §§  172.301,  172.302,  and 
172.310. 
***** 

12.  In  §  172.403,  paragraph  (e)  would 
be  added,  paragraphs  (g)(1)  and  (g)(2) 
would  be  revised,  and  paragraph  (h) 
would  be  added  to  read  as  follows: 

§  172.403    ClaM  7  (radioactive)  matarials. 

***** 

(e)  FISSILE  label.  For  packages 
required  in  §  172.402  to  bear  a  FISSILE 
label,  each  such  label  must  be 
completed  with  the  criticality  safety 
index  (CSI)  assigned  in  the  NRC  or  DOE 
package  design  approval,  or  in  the 
certificate  of  approval  for  special 
arrangement  or  the  certificate  of 
approval  for  the  package  design  issued 
by  the  Competent  Authority  for  import 
and  export  shipments.  For  overpacks 
and  freight  containers  required  in 
§  172.402  to  bear  a  FISSILE  label,  the 


CSI  on  the  label  must  be  the  sum  of  the 
CSIs  for  all  of  the  packages  contained  in 
the  overpack  or  freight  container. 

***** 

(g)*   *  * 

(1)  Contents.  Except  for  LSA-1 
material,  the  names  of  the  radionuclides 
as  taken  from  the  listing  of 
radionuclides  in  §173.435  of  this 
subchapter  (symbols  which  conform  to 
established  radiation  protection 
terminology  are  authorized,  i.e.,  ^^Mo, 
^°Co,  etc.).  For  mixtures  of 
radionuclides,  with  consideration  of 
space  available  on  the  label,  the 
radionuclides  that  must  be  shown  must 
be  determined  in  accordance  with 

§  173.433(f)  of  this  subchapter.  For 
LSA-I  material,  the  term  "LSA-I"  may 
be  used  in  place  of  the  names  of  the 
radionuclides. 

(2)  Activity.  The  activity  in  the 
package  must  be  expressed  in 
appropriate  SI  units  (e.g.,  Becquerels 
(Bq),  Terabecquerels  (TBq).  etc.).  The 
activity  may  also  be  stated  in 
appropriate  customary  units  (Curies 
(Ci),  milliCuries  (mCi),  microCuries 
(uCi),  etc.)  in  parentheses  following  the 
SI  units.  Abbreviations  are  authorized. 
Except  for  plutonium-239  and 
plutonium-241,  the  weight  in  grams  or 
kilograms  of  fissile  radionuclides  may 
be  inserted  instead  of  activity  units.  For 
plutonium-239  and  plutonium-241,  the 
weight  in  grams  of  fissile  radionuclides 
may  be  inserted  in  addition  to  the 
activity  units. 
***** 

(h)  When  one  or  more  packages  of 
Class  7  (radioactive)  material  are  placed 
within  the  same  outside  container  or 
overpack,  the  outside  container  or 
overpack  must  be  labeled  as  prescribed 
in  this  section,  except  as  follows: 

(1)  The  "contents"  entry  on  the  label 
may  state  "mixed"  in  place  of  the  names 
of  the  radionuclides  unless  each  inside 
package  contains  the  same 
radionuclide(s). 


(2)  The  "activity"  entry  on  the  label 
must  be  determined  by  adding  together 
the  number  of  becquerels  of  the  Class  7 
(radioactive)  materials  packages 
contained  therein. 

(3)  For  a  non-rigid  overpack.  the 
transport  index  must  be  determined  by 
adding  together  the  transport  indices  of 
the  Class  7  (radioactive)  materials 
packages  contained  therein. 

(4)  For  a  rigid  overpack.  the  transport 
index  must  be  determined  by: 

(i)  Adding  together  the  transport 
indices  of  the  Class  7  (radioactive) 
materials  packages  contained  in  the 
overpack;  or 

(ii)  Direct  measurements  as  prescribed 
in  §  173.403  of  this  subchapter  under 
the  definition  for  "transport  index." 
taken  by  the  person  initially  offering  the 
packages  contained  within  the  overpack 
for  shipment. 

(5)  The  category  of  Class  7  label  for 
the  overpack  must  be  determined  from 
the  table  in  §  172  403(c)  using  the  TI 
derived  according  to  paragraph  (c)(3)  or 
(c)(4)  of  this  section,  and  the  maximum 
surface  radiation  level  on  the  interior 
package  or  packages.  The  maximum 
radiation  level  on  the  external  svuface  of 
the  overpack  may  be  used  for  this 
purpose  only  if  the  overpack  has  been 
demonstrated  to  satisfy  the  packaging 
requirements  for  the  package  type 
appropriate  for  the  totality  of  its 
contents. 

(6)  For  fissile  material,  the  criticality 
safety  index  which  must  be  entered  on 
the  overpack  FISSILE  label  is  the  sum 
of  the  criticality  safety  indices  of  the 
individual  packages  in  the  overpack.  as 
stated  in  th6  certificate  of  approval  for 
the  package  design  issued  by  the  US 
NRC  or  the  U.S.  Competent  Authority 

13.  A  new  §  172.441  would  be  added 
to  read  as  follow: 

§172.441     FISSILE  label. 

(a)  Except  for  size  and  color,  the 
FISSILE  label  must  be  as  follows: 
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(b)  In  addition  to  complying  with 
§  172.407,  the  background  color  on  the 
FISSILE  label  must  be  white. 

PART  173— SHIPPERS— GENERAL 
REQUIREMEffTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

14.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701,  49 
CFR1.53. 

15.  In  §  173.401,  paragraphs  (b){2)  and 
(b)(3)  would  be  revised  and  paragraphs 
(b)(4)  would  be  added  to  read  as 
follows: 

§173.401    Scope. 


(b)*  *   * 

(2)  Class  7  (radioactive)  materials  that 
have  been  implanted  or  incorporated 
into  a  person  or  live  animal  for 
diagnosis  or  treatment. 


(3)  Class  7  (radioactive)  material  that 
is  an  integral  part  of  the  means  of 
transport. 

(4)  Natural  material  and  ores 
containing  natiu-ally  occurring 
radionuclides  which  are  not  intended  to 
be  processed  for  use  of  these 
radionuclides,  provided  the  activity 
concentration  of  the  material  does  not 
exceed  10  times  the  values  specified  in 
§173.436. 

16.  In  §  173.403,  the  definitions  for 
"Fissile  material,  controlled  shipment" 
and  "Non-fixed  radioactive 
contamination"  would  be  removed; 
definitions  for  "Exclusive  use,"  "Fissile 
material."  "Low  Specific  Activity  (LSA) 
material"  paragraphs  (1),  (2),  and  (3), 
"Low  toxicity  alpha  emitters," 
"Maximum  normal  operating  pressure," 
"Multilateral  approval,"  "Package," 
"Radioactive  contents,"  "Radioactive 
material,"  "Special  form  Class  7 
(radioactive)  material,"  "Surface 
Contaminated  Object  (SCO)," 
"Transport  index  (TI),"  "Unilateral 


approval,"  "Unirradiated  uranium,"  and 
"Uraniimi — natural,  depleted  or 
emiched"  would  be  revised;  and  the 
definitions  for  "Consignment," 
"Contamination,"  "Criticality  Safety 
Index  (CSI),"  "Exemption  value,"  and 
"Quality  assurance"  would  be  added  in 
appropriate  alphabetical  order,  to  read 
as  follows:  , 

§173.403    Definitions. 

***** 

Consignment  means  each  shipment  of 
a  package  or  group  of  packages  or  load 
of  radioactive  material  offered  by  a 
shipper  for  transport. 

***** 

Contamination  means  the  presence  of 
a  radioactive  substance  on  a  surface  in 
quantities  in  excess  of  0.4  Bq/cm^  for 
beta  and  gamma  emitters  and  low 
toxicity  alpha  emitters  or  0.04  Bq/cm^ 
for  all  other  alpha  emitters. 
Contamination  exists  in  two  phases. 

(1)  Fixed  radioactive  contamination 
means  radioactive  contamination  that 
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cannot  be  removed  from  a  surface 
during  normal  conditions  of  transport. 

(2)  Non-fixed  radioactive 
contamination  means  radioactive 
contamination  that  can  be  removed  from 
a  surface  during  normal  conditions  of 
transport.  Non-fixed  (removable) 
radioactive  contamination  is  not 
significant  if  it  does  not  exceed  the 
limits  specified  in  §  173,443. 
***** 

Criticality  Safety  Index  (CSI)  means  a 
number  which  is  used  to  provide 
control  over  the  accumulation  of 
packages,  overpacks  or  freight 
containers  containing  fissile  material. 
The  CSI  for  packages  containing  fissile 
material  is  determined  in  accordance 
writh  the  instructions  provided  in  10 
CFR  71.22,  71.23,  and  71.59.  The  CSI  for 
an  overpack,  freight  container,  or 
consignment  containing  fissile  material 
packages  is  the  arithmetic  sum  of  the 
criticality  safety  indices  of  all  the  fissile 
material  packages  contained  within  the 
overpack,  freight  container,  or 
consignment. 
***** 

Exclusive  use  means  sole  use  by  a 
single  consignor  of  a  conveyance  for 
which  all  initial,  intermediate,  and  final 
loading  and  unloading  are  carried  out  in 
accordance  with  the  direction  of  the 
consignor  or  consignee.  The  consignor 
and  the  carrier  must  ensure  that  any 
loading  or  unloading  is  performed  by 
personnel  having  radiological  training 
and  resources  appropriate  for  safe 
handling  of  the  consignment.  The 
consignor  must  provide  to  the  initial 
carrier  specific  written  instructions  in 
writing,  for  maintenance  of  exclusive 
use  shipment  controls,  including  the 
vehicle  survey  requirement  of  §  173.443 
(c)  as  applicable,  and  include  them  with 
the  shipping  paper  information 
provided  to  the  carrier  by  the  consignor. 

Exemption  value  means  either  an 
exempt  material  activity  concentration 
or  an  exempt  consignment  activity  limit 
listed  in  the  table  in  §  173.436,  or 
determined  according  to  the  procedures 
described  in  §  173.433,  and  used  to 
determine  whether  a  given  physically 
radioactive  material  is  sufficiently 
radioactive  to  be  subject  to  the  HMR 
(see  definition  of  radioactive  material). 
An  exemption  value  is  to  be 
distinguished  from  an  exemption,  as 
defined  in  §  171.8  of  this  subchapter. 

Fissile  material  means  plutonium^a^, 
plutonium^*^,  uranium?'^,  lU'aniiun^^*, 
or  any  combination  of  these 
radionuclides.  This  term  does  not  apply 
to  material  containing  fissile  nuclides, 
unirradiated  natural  uranium  and 
imirradiated  depleted  uranium,  or  to 
natural  uranium  or  depleted  uranium 


that  has  been  irradiated  in  thermal 
reactors  only. 

***** 

Low  Specific  Activity  (LSA)  material 
*  *  * 

(1)  LSA-I: 

(i)  Uranium  and  thorium  ores, 
concentrates  of  uranium  and  thorium 
ores,  and  other  ores  containing  naturally 
occurring  radionuclides  which  are 
intended  to  be  processed  for  the  use  of 
these  radionuclides;  or 

(ii)  Solid  unirradiated  natural 
uranium  or  depleted  uraniimi  or  natural 
thoriiun  or  their  solid  or  liquid 
compoimds  or  mixtures;  or 

(iii)  Radioactive  material  other  than 
fissile  material,  for  which  the  A2  value 
is  unlimited;  or 

(iv)  Other  radioactive  material, 
excluding  fissile  material  in  quantities 
not  excepted  imder  §  173.453.  in  which 
the  activity  is  distributed  throughout 
and  the  estimated  average  specific 
activity  does  not  exceed  30  times  the 
values  for  activity  concentration 
specified  in  §  173.436,  or  30  times  the 
default  values  listed  in  Table  lOB  of 
§173.433. 

(2)  LSA-D: 

(i)  Water  with  tritium  concenfration 
up  to  0.8  TBq/L  (20.0  Ci/L);  or 

(ii)  Other  radioactive  material  in 
which  the  activity  is  distributed 
throughout  and  the  average  specific 
activity  does  not  exceed  10  ^  *  Aj/g  for 
solids  and  gases,  and  10  ~  ^  A^/g  for 
liquids. 

(3)  LSA-III.  Solids  (e.g.,  consolidated 
wastes,  activated  materials],  excluding 
powders,  that  meet  the  requirements  of 
§173.468  and  which: 

(i)  The  radioactive  material  is 
distributed  throughout  a  solid  or  a 
collection  of  solid  objects,  or  is 
essentially  uniformly  distributed  in  a 
solid  compact  binding  agent  (such  as 
concrete,  bitiunen,  ceramic,  etc.); 

(ii)  Radioactive  material  is  relatively 
insoluble,  or  it  is  intrinsically  contained 
in  a  relatively  insoluble  material,  so 
that,  even  under  loss  of  packaging,  the 
loss  of  Class  7  (radioactive)  material  per 
package  by  leaching  when  placed  in 
water  for  seven  days  would  not  exceed 
0.1  A2;  and 

(iii)  The  average  specific  activity 
of  the  solid  does  not  exceed 
2  X   10-3  A2/g. 

Low  toxicity  alpha  emitters  means 
natural  uranium;  depleted  uranium; 
natural  thorium;  uranium-235  or 
uranium-238;  thorium-232;  thorium-228 
and  thorium-230  when  contained  in 
ores  or  physical  and  chemical 
concentrates;  and  alpha  emitters  with  a 
half-life  of  less  than  10  days. 

Maximum  normal  operating  pressure 
means  the  maximum  gauge  pressure 


that  would  develop  in  a  containment 
system  during  a  period  of  one  year,  in 
the  absence  of  venting  or  cooling,  under 
the  heat  conditions  specified  in  10  CFR 
71.71(c)(1). 

Multilateral  approval  means  approval 
of  a  package  design  or  shipment  by  the 
relevant  Competent  Authorit\-  of  the 
country  of  origin  and  of  each  country 
through  or  into  which  the  package  or 
shipment  is  to  be  transported.  This 
definition  does  not  include  approval 
from  a  country  over  which  Class  7 
(radioactive)  materials  are  carried  in 
aircraft,  if  there  is  no  scheduled  stop  in 
that  coimtry. 
***** 

Package  means  the  packaging  together 
with  its  radioactive  contents  as 
presented  for  transport. 

(1)  "Excepted  package"  means  a 
packaging  together  with  its  excepted 
Class  7  (radioactive)  materials  as 
specified  in  §§  173.421-173.426  and 
173.428. 

(2)  "Industrial  package"  means  a 
packaging  that,  together  with  its  low 
specific  activity  (LSA)  material  or 
siorface  contaminated  object  (SCO) 
contents,  meets  the  requirements  of 
§§173.410  and  173.411.  Industrial 
packages  are  categorized  in  §  173.411  as 
either: 

(i)  "Industrial  package  Type  1  (IP-l)"; 

(ii)  "Industrial  package  Tvpe  2  (IP- 
2)";  or 

(iii)  "Industrial  package  Type  3  (IP- 
3)". 

(3)  "Type  A  package"  means  a 
packaging  that,  together  with  its 
radioactive  contents  limited  to  Ai  or  A2 
as  appropriate,  meets  the  requirements 
of  §§  173.410  and  173.412  and  is 
designed  to  retain  the  integrity  of 
containment  and  shielding  required  by 
this  part  under  normal  conditions  of 
transport  as  demonstrated  by  the  tests 
set  forth  in  §  173.465  or  §  173.466,  as 
appropriate.  A  Type  A  package  does  not 
reouire  Competent  Authority  approval. 

(a)  "Type  B  package"  means  a 
packaging  designed  to  transport  greater 
than  an  A I  or  A;  quantity  of  radioactive 
material  that,  together  with  its 
radioactive  contents,  is  designed  to 
retain  the  integrity  of  containment  and 
shielding  required  by  this  part  when 
subjected  to  the  normal  conditions  of 
transport  and  hypothetical  accident  test 
conditions  set  forth  in  10  CFR  part  71. 

(i)  "Type  B(U)  package"  means  a  Type 
B  packaging  that,  together  with  its 
radioactive  contents,  for  international 
shipments  requires  unilateral  approval 
only  of  the  package  design  and  of  any 
stowage  provisions  that  may  be 
necessary  for  heat  dissipation. 

(ii)  "Type  B(M)  package"  means  a 
Type  B  packaging,  together  with  its 
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radioactive  contents,  that  for 
international  shipments  requires 
multilateral  approval  of  the  package 
design,  and  may  require  approval  of  the 
conditions  of  shipment.  Type  B(M) 
packages  are  those  Type  B  package 
designs  which  have  a  maximum  normal 
operating  pressure  of  more  than  700 
kPa/cm  2  (100  Ib/in^)  gauge  or  a  relief 
device  which  would  allow  the  release  of 
Class  7  (radioactive)  material  to  the 
environment  under  the  hypothetical 
accident  conditions  specified  in  10  CFR 
part  71. 

(5)  "Type  B(DP)  package"  means  a 
dual  purpose  packaging  intended  for 
both  the  transport  and  storage  of  spent 
fuel,  together  with  its  radioactive 
contents.  A  package  may  be  used  as  a 
Type  B(DP)  package  only  if  the  U.S. 
Nuclear  Regulatory  Commission  has 
issued  separate  Certificates  of 
Compliance  for  it  approving  its  design 
as  a  spent  fuel  transportation  package, 
in  accordance  with  the  requirements  of 
subpart  I  of  10  CFR  part  71,  and 
approving  its  design  as  a  spent  fuel 
storage  cask,  in  accordance  with  the 
requirements  of  subpart  L  of  10  CFR 
part  72. 

(6)  "Fissile  material  package"  means 
a  packaging,  together  with  its  fissile 
material  contents,  which  meets  the 
requirements  for  fissile  material 
packages  described  in  Subpart  E  of  10 
CFR  71.  A  fissile  material  package  may 
be  a  Type  AF  package,  a  Type  B(U)F 
package,  a  Type  B(M)F  package,  or  a 
Type  B(DP)  package. 
***** 

Quality  assurance  means  a  systematic 
program  of  controls  and  inspections 
applied  by  each  person  involved  in  the 
transport  of  radioactive  material  which 
provides  confidence  that  a  standard  of 
safety  prescribed  in  this  subchapter  is 
achieved  in  practice. 
*        «        ♦        »        * 

Radioactive  contents  means  a  Class  7 
(radioactive)  material,  together  with  any 
contaminated  or  activated  solids, 
liquids  and  gases  within  the  packaging. 

***** 

Radioactive  material  means  any 
material  containing  radionuclides  where 
both  the  activity  concentration  and  the 
total  activity  in  the  consignment  exceed 
the  values  specified  in  the  table  in 
§  173.436  or  values  derived  according  to 
the  instructions  in  §  173.433. 

Special  form  Class  7  (radioactive) 
material  means  either  an  indispersible 
solid  radioactive  material  or  a  sealed 
capsule  containing  radioactive  material 
which  satisfies  the  following  conditions: 

(1)  It  is  either  a  single  solid  piece  or 
a  sealed  capsule  containing  radioactive 


material  that  can  be  opened  only  by 
destroying  the  capsule; 

(2)  The  piece  or  capsule  has  at  least 
one  dimension  not  less  than  5  mm  (0.2 
in);  and 

(3)  It  satisfies  the  test  requirements  of 
§  173.469.  Special  form  encapsulations 
designed  in  accordance  with  the 
requirements  of  §  173.389(g)  in  effect  on 
lune  30.  1983  (see  49  CFR  part  173, 
revised  as  of  October  1, 1982).  and 
constructed  prior  to  July  1,  1985  and 
special  form  encapsulations  designed  in 
accordance  with  the  requirements  of 

§  173.403  in  effect  on  March  31.  1996 
(see  49  CFR  part  173.  revised  as  of 
October  1,  1995).  and  constructed  prior 
to  April  1.  1997.  may  continue  to  be 
used.  Any  other  special  form 
encapsulation  must  meet  the 
requirements  of  this  paragraph  (3). 
***** 

Surface  Contaminated  Object  (SCO) 
means  a  solid  object  which  is  not  itself 
radioactive  but  which  has  radioactive 
material  distributed  on  its  surface.  SCO 
exists  in  two  phases: 

(1)  SCO-I:  A  solid  object  on  which: 

(i)  The  non-fixed  contamination  on 
the  accessible  surface  averaged  over  300 
cm  2  (or  the  area  of  the  surface  if  less 
than  300  cm  ^)  does  not  exceed  4  Bq/ 
cm  2  (10   ■'  microcurie/cm  ^)  for  beta, 
gamma  and  low  toxicity  alpha  emitters, 
or  0.4  Bq/cm  ^  (10  ^  ^  microcurie/cm  ^) 
for  all  other  alpha  emitters; 

(ii)  The  fixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm  ^  (or  the  area  of  the  surface  if  less 
than  300  cm  '^)  does  not  exceed  4x10  ■• 
Bq/cm  2  (1.0  microcurie/cm  2)  for  beta, 
gamma  and  low  toxicity  alpha  emitters, 
or  4x10  3  Bq/cm  2  (0.1  microcurie/cm  2) 
for  all  other  alpha  emitters;  and 

(iii)  The  non-fixed  contamination  plus 
the  fixed  contamination  on  the 
inaccessible  surface  averaged  over  300 
cm  2  (or  the  area  of  the  surface  if  less 
than  300  cm  2)  does  not  exceed  4x10* 
Bq/cm  ^  (1  microciu'ie/cm  2)  for  beta, 
ganuna  and  low  toxicity  alpha  emitters, 
or  4x10  *  Bq/cm  =^  (0.1  microcvu:ie/cm  2} 
for  all  other  alpha  emitters. 

(2)  SCO-II:  A  solid  object  on  which 
the  limits  for  SCO-I  are  exceeded  and 
on  which: 

(i)  The  non-fixed  contamination  on 
the  accessible  surface  averaged  over  300 
cm  2  (or  the  area  of  the  surface  if  less 
than  300  cm  2)  does  not  exceed  400  Bq/ 
cm '  (10  ^  microcurie/cm  ^)  for  beta, 
gamma  and  low  toxicity  alpha  emitters, 
or  40  Bq/cm  ^  (10    ^  microcurie/cm  2)  for 
all  other  alpha  emitters; 

(ii)  The  fixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm '  (or  the  area  of  the  surface  if  less 
than  300  cm  ^]  does  not  exceed  8x10  ^ 


Bq/cm  2  (20  microcurie/cm  2)  for  beta, 
gamma  and  low  toxicity  alpha  emitters, 
or  8x10*  Bq/cm  2  (2  microciu-ies/cm2) 
for  all  other  alpha  emitters;  and 

(iii)  The  non-fixed  contamination  plus 
the  fixed  contamination  on  the 
inaccessible  siuface  averaged  over  300 
cm  2  (or  the  area  of  the  surface  if  less 
than  300  cm  2)  does  not  exceed  8x10  ^ 
Bq/cm  2  (20  microcuries/cm  2)  for  beta, 
gamma  and  low  toxicity  alpha  emitters, 
or  8x10*  Bq/cm  2  (2  microcuries/cm  2) 
for  all  other  alpha  emitters. 

Transport  index  (TI)  means  the 
dimensionless  number  (rounded  up  to 
the  next  tenth)  placed  on  the  label  of  a 
package,  to  designate  the  degree  of 
control  to  be  exercised  by  the  carrier 
during  transportation.  The  transport 
index  is  determined  by  multiplying  the 
maximum  radiation  level  in  millisievert 
(mSv)  per  hour  at  1  m  (3.3  ft)  from  the 
external  surface  of  the  package  by  100 
(equivalent  to  the  maximum  radiation 
level  in  millirem  per  hour  at  1  m  (3.3 

ft)). 
***** 

Unilateral  approval  means  approval 
of  a  package  design  solely  by  the 
Competent  Authority  of  the  country  of 
origin  of  the  design. 

***** 

Unirradiated  uranium  means  uranium 
containing  not  more  than  2x10  ^  Bq  of 
plutonium  per  gram  of  iu'anium-235,  not 
more  than  9x10  ^  Bq  of  fission  products 
per  gram  of  iu'ajiium-235  and  not  more 
than  5x10-3  g  of  iu'anium-236  per  gram 
of  uranium-235. 

Umnium — natural,  depleted  or 
enriched  means  the  following:  (l)(i) 
"Natural  uranium"  means  chemically 
separated  uranium  containing  the 
naturally  occurring  distribution  of 
uranium  isotopes  (approximately 
99.28%  uranium-238  and  0.72% 
uranium-235  by  mass). 

(ii)  "Depleted  uranium"  means 
uranium  containing  a  lesser  mass 
percentage  of  uranium-235  than  in 
natural  uraniiun. 

(iii)  "Enriched  uranivun"  means 
uranium  containing  a  greater  mass 
percentage  of  uranium-235  than  0.72%. 

(2)  In  ^1  cases  listed  in  paragraph  (1) 
of  this  definition,  a  very  small  mass 
percentage  of  uranium-234  is  present. 

17.  In  §173.411.  paragraph  (b)(5)(ii) 
would  be  revised  to  read  as  follows: 

§173.411    Industrial  packagings. 

***** 

(b)*** 

(5)  *  *  * 

(ii)  Be  designed  to  conform  to  the 
standards  prescribed  in  ISO  1496-1 : 
1990(E)  "Series  1  Freight  Containers- 
Specifications  and  Testing— Part  1  : 
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General  Cargo  Containers,"  excluding 
dimensions  and  ratings  (see  §  171.7  of 
this  subchapter); 

***** 

18.  In  §  173.415,  paragraphs  (a),  (c) 
and  (d)  would  be  revised  to  read  as 
follows: 

§  173.415    Authorized  Type  A  packages. 

***** 

(a)  DOT  Specification  7A  (see 
§  178.350  of  this  subchapter)  Type  A 
general  packaging.  Each  offeror  of  a 
Specification  7A  package  must  maintain 
on  file  for  at  least  one  year  after  the 
latest  shipment,  and  shall  provide  to 
DOT  on  request,  complete 
documentation  of  tests  and  an 
engineering  evaluation  or  comparative 
data  showing  that  the  construction 
methods,  packaging  design,  and 
materials  of  construction  comply  with 
that  specification. 
***** 

(c)  Any  Type  B{U)  or  Type  B(M) 
packaging  authorized  pursuant  to 
§173.416. 

(d)  Any  foreign-made  packaging  that 
meets  the  standards  in  "IAEA 
Regulations  for  the  safe  Transport  of 
Radioactive  Material  No.  TS-R-1"  (see 
§  171.7  of  this  subchapter)  and  bears  the 
marking  "Type  A"  and  was  used  for  the 
import  of  Class  7  (radioactive]  materials. 
Such  packagings  may  be  subsequently 
used  for  domestic  and  export  shipments 
of  Class  7  (radioactive)  materials 
provided  the  offeror  obtains  the 
applicable  docxunentation  on  file  in 
accordance  with  paragraph  (a)  of  this 
section.  These  packagings  must  conform 


with  requirements  of  the  country-  of 
origin  (as  indicated  by  the  packaging 
marking)  and  the  IAEA  regulations 
applicable  to  Type  A  packagings. 

19.  In  §  173.416,  paragraphs  (a),  (b). 
and  (c)  would  be  revised  and  paragraphs 
(d),  (e)  and  (f)  would  be  removed  to  read 
as  follows: 

§  1 73.41 6    Authorized  Ty pe  B  packages . 

***** 

(a)  Any  Type  B(U)  or  Type  B(M) 
packaging  that  meets  the  applicable 
requirements  of  10  CFR  part  71  and  that 
has  been  approved  by  the  U.S.  Nuclear 
Regulatory  Commission  may  be  shipped 
pursuant  to  §173.471. 

(b)  Any  Type  B(U)  or  B{M)  packaging 
that  meets  the  applicable  requirements 
in  "IAEA  Regulations  for  the  Safe 
Transport  of  Radioactive  Material,  No. 
TS-R-1"  (see  §171.7  of  this  subchapter) 
and  for  which  the  foreign  Competent 
Authority  Certificate  has  been 
revalidated  by  DOT  pursuant  to 

§  173.473.  These  packagings  are 
authorized  only  for  export  and  import 
shipments. 

(c)  Continued  use  of  an  existing  Type 
B  packaging  constructed  to  DOT 
Specification  6M,  20WC,  or  21WC  is 
authorized  until  [2  Years  From  Effective 
Date  of  Final  Rule]  if  it  conforms  in  all 
aspects  to  the  requirements  of  this 
subchapter  in  effect  on  October  1,  2001. 

20.  Section  173.417  would  be  revised 
to  read  as  follows: 

§  1 73.41 7    AuAorized  fissite  materials 
packages. 

(a)  Except  as  provided  in  §  173.453, 
fissile  materials  containing  not  more 


than  Al  or  A2  as  appropriate,  must  be 
packaged  in  one  of  the  following 
packagings:  (l)(i)  A  Class  7  (radioactive) 
material  specified  in  10  CFR  part  71, 
subpart  C.  may  be  packaged  in  any 
packaging  listed  in  §  173.415; 

(ii)  Any  Type  AF.  Type  B(U)F.  or 
Type  B(M)F  packaging  that  meets  the 
applicable  standards  for  fissile  material 
packages  in  10  CFR  part  71;  or 

(iii)  Any  Type  AF.  Type  B(U)F,  or 
Type  B(M)F  packaging  that  meets  the 
applicable  requirements  for  fissile 
material  packages  in  Section  VI  of  the 
International  Atomic  Energy  Agency 
"Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  No.  TS-R-1  (see 
§  171.7  of  this  subchapter),"  and  for 
which  the  foreign  Competent  Authority 
certificate  has  been  revalidated  by  the 
U.S.  Competent  Authority,  in 
accordance  with  §  173.473.  These 
packages  are  authorized  only  for  export 
and  import  shipments. 

(2)  Residual  "heels"  of  enriched  solid 
uraniiun  hexafluoride  may  be 
transported  without  a  protective 
overpack  in  any  metal  cylinder  that 
meets  both  the  requirements  of 
§  173.415  and  §  178.350  of  this 
subchapter  for  Specification  7A  Type  A 
packaging,  and  the  requirements  of 
§  173.420  for  packagings  containing 
greater  than  0.1  kg  of  uranium 
hexafluoride.  Such  shipments  must  be 
made  in  accordance  with  Table  2,  as 
follows: 


Table  2.— Allowable  Content  of  Uranium  Hexafluoride  (UFs)  "Heels"  in  a  Specification  7A  Cylinder 


Maximum  cylinder  diameter 


Centimeters 


Cylinder  volume 


Inches 


liters 


cubic  feet 


Maximum 

uranium-235 

enrichmenl 

(weight) 

percent 


Maximum  "Heel"  vyetght  per  cytinder 


UF6 


Uranium-235 


kg 


lb 


t^g 


lb 


12.7  

20.3  

30.5  

76.0  

122.0  

122.0  

1 10  ton. 
2  14  ton. 


5 
8 

12 
30 
48 
48 


8.8 

39.0 

68.0 

725.0 

3,084.0 

4,041,0 


0.311 
1.359 
2.410 
25.64 

M08.9 

2  142.7 


100.0 
12.5 
5.0 
5.0 
4.5 
4.5 


0045 
0.227 
0  454 

11.3 

22.7 

227 


0.1 

0031 

0.07 

0.5 

0019 

0.04 

1.0 

0  015 

0  03 

25.0 

0383 

0.84 

50.0 

0  690 

152 

500 

0  690 

152 

(3)  DOT  Specification  20PF-1,  20PF- 
2,  or  20PF-3  (see  §  178.356  of  this 
subchapter),  or  Specification  21PF-1A, 
21PF-1B,  or  21PF-2  (see  §  178.358  of 
this  subchapter)  phenolic-foam 
insulated  overpack  with  snug  fittings 
inner  metal  cylinders,  meeting  all 
requirements  of  §§173.24,  173.410, 
173.412,  and  173.420  and  the  following: 


(i)  Handling  procedures  and 
packaging  criteria  must  be  in 
accordance  vdth  United  States 
Enrichment  Corporation  Report  No. 
USEC-651  or  ANSI  Nl4.1(see  §  171.7  of 
this  subchapter);  and 

(ii)  Quantities  of  lu-anium 
hexafluoride  are  authorized  as  showTi  in 
Table  3  of  this  section,  with  each 


package  assigned  a  minimum  criticality 
safety  index  as  also  shown. 

(b)  Fissile  Class  7  (radioactive) 
materials  with  radioactive  content 
exceeding  Ai  or  A:  must  be  packaged  in 
one  of  the  following  packagings: 

(1)  Type  B(U).  Type  B(M).  or  Type 
B(DP)  packaging  that  meets  the 
standards  for  packaging  of  fissile 
materials  in  10  CFR  part  71.  and  is 
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approved  by  the  U.S.  Nuclear 
Regulatory  Commission  and  used  in 
accordance  with  §  173.471; 

(2)  Type  B{U)  or  Type  B(M)  packaging 
that  also  meets  the  applicable 
requirements  for  fissile  material 
packaging  in  Section  VI  of  the 
International  Atomic  Energy  Agency 
"Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  No.  TS-R-1,"  and 
for  which  the  foreign  Competent 
Authority  certificate  has  been 
revalidated  by  the  U.S.  Competent 


Authority  in  accordance  with  §  173.473. 
These  packagings  are  authorized  only 
for  import  and  export  shipments;  or 

(3)  DOT  Specifications  20PF-1,  20PF- 
2,  or  20PF-3  (see  §  178.356  of  this 
subchapter),  for  DOT  Specifications 
21PF-1A  or  21PF-1B  (see  §  178.356  of 
this  subchapter)  phenolic-foam 
insulated  overpack  with  snug  fitting 
inner  metal  cylinders,  meeting  all 
requirements  of  §§  173.24.  173.410,  and 
173.412,  and  the  following: 


(i)  Handling  procedures  and 
packaging  criteria  must  be  in 
accordance  with  United  States 
Enrichment  Corporation  Report  No. 
USEC-651  and  ANSI  N14.1  (see  §  171.7 
of  this  subchapter);  and 

(ii)  Quantities  of  uranium 
hexafluoride  are  authorized  as  shown  in 
Table  3,  with  each  package  assigned  a 
minimum  criticality  safety  index  as  also 
shown: 


Table  3.— Authorized  Quantities  of  Uranium  Hexafluoride 


Protective  overpack  specification  number 


20PF-1  

20PF-2  

20PF-3  

21PF-1A'  or21PF-1B^ 
21PF-1A^  or21PF-1B' 

21PF-2^  

21PF-21  


Maximum  inner 
cylinder  diameter 


Centimeters 


12.7 
20.3 
30.5 

2  76.0 

3  76.0 

2  76.0 

3  76.0 


Inches 


5 
8 

12 
230 
330 
230 
330 


Maximum  weight  of 
UF6  contents 


Kilograms 


25 
116 
209 
2,250 
2.282 
2,250 
2,282 


'  For  76  cm  (30  in)  cylinders,  the  maximum  H/U  atomic  ratio  is  0.088 

2  Model  30A  inner  cylinder  (reference  USEC-651). 

3  Model  30B  inner  cylinder  (reference  USEC-651). 


(c)  Continued  use  of  an  existing  Type 
B  packaging  constructed  to  DOT 
Specification  6L,  6M,  or  1A2,  is 
authorized  until  [2  Years  From  Effective 
Date  of  Final  Rule]  if  it  conforms  in  all 
regpect  to  the  requirements  of  this 
subchapter  in  effect  on  October  1,  2001. 

21.  Section  173.420  would  be  revised 
to  read  as  follows: 

§  1 73.420    Uranium  hexafluoride  (fissile, 
fissile  excepted  and  non-fissile). 

(a)  In  addition  to  any  other  applicable 
requirements  of  this  subchapter, 
quantities  greater  than  0.1  kg  of  fissile, 
fissile  excepted  or  non-fissile  uranium 
hexafluoride  must  be  offered  for 
transportation  as  follows: 

(1)  Before  initial  filling  and  during 
periodic  inspection  and  test,  packagings 
must  be  cleaned  in  accordance  with 
American  National  Standard  N14.1  (see 
§171.7ofthis  subchapter)  or 
International  Organization  for 
Standardization  (ISO)  document  ISO 
7195  (see  §  171.7  of  this  subchapter). 

(2)  Packagings  must  be  designed, 
fabricated,  inspected,  tested  and  marked 
in  accordance  with — 

(i)  American  National  Standard  N14.1 
in  effect  at  the  time  the  packaging  was 
manufactured; 

(ii)  Specifications  for  Class  DOT- 
106 A  multi-unit  tank  car  tanks  (see 
§§179.300  and  179.301  of  this 
subchapter); 


(iii)  International  Organization  for 
Standardization  (ISO)  document  7195; 


or 


(iv)  Section  VIII,  Division  I  of  the 
ASME  Code  (see  §  171.7  of  this 
subchapter),  provided  the  packaging — 

(A)  Was  manufactured  on  or  before 
June  30,  1987; 

(B)  Conforms  to  the  edition  of  the 
ASME  Code  in  effect  at  the  time  the 
packaging  was  manufactured; 

(C)  Is  used  within  its  original  design 
limitations;  and 

(D)  Has  shell  and  head  thicknesses 
that  have  not  decreased  below  the 
minimum  value  specified  in  the 
following  table: 


Packaging  model 


IS,  2S 

5A,  5B.  8A  

12A,  12B  

30B  

48A,  F.  X.  and  Y 

48T.  O.  OM,  OM  Allied.  HX, 
H,  and  G  


Minimum 
thickness; 
millimeters 

(inches) 


1.58(0.062) 
3.17(0.125) 
4.76  (0.187) 
7.93(0.312) 
12.70  (0.500) 

6.35  (0.250) 


(3)  Each  package  shall  be  designed  so 
that  it  will: 

(i)  withstand  a  hydraulic  test  at  an 
intemad  pressure  of  at  least  1.4  MPa 
(200  psi)  without  leakage  and  without 
unacceptable  stress; 


Pounds 


55 
255 
460 
4,950 
5,020 
4,950 
5,020 


Maximum  U- 
235  enrich- 
ment (weight/ 
percent) 


100.0 
12.5 
5.0 
5.0 
5.0 
5.0 
5.0 


Minimum  criti- 
cality safety 
index 


0.1 
0.4 

1.1 
5.0 
5.0 
5.0 
5.0 


(ii)  withstand  the  test  specified  in 
§  173.465(c)  without  loss  or  dispersal  of 
the  uranium  hexafluoride;  and 

(iii)  withstand  the  test  specified  in  10 
CFR  71.73(c)(4)  without  rupture  of  the 
containment  system. 

(4)  Uranium  hexafluoride  must  be  in 
solid  form. 

(5)  The  volume  of  solid  uranium 
hexafluoride,  except  solid  depleted 
uranium  hexafluoride,  at  20°  C  (68°  F) 
may  not  exceed  61%  of  the  certified 
volumetric  capacity  of  the  packaging. 
The  volume  of  solid  depleted  uranium 
hexafluoride  at  20°  C  (68°  F)  may  not 
exceed  62%  of  the  certified  volumetric 
capacity  of  the  packaging. 

(6)  The  pressure  in  the  package  at  20° 
C  (68°  F)  must  be  less  than  101.3  kPa 
(14.8  psig).   . 

(b)  Packagings  for  uranium 
hexafluoride  must  be  periodically 
inspected,  tested,  marked  and  otherwise 
conform  with  the  American  National 
Standard  Nl4.1or  ISO  document  ISO 
7195. 

(c)  Each  repair  to  a  packaging  for 
uranium  hexafluoride  must  be 
performed  in  accordance  with  the 
American  National  Standard  N14.1  or 
International  Organization  for 
Standardization  (ISO)  dociunent  ISO 
7195. 

(d)  Non-fissile  uranium  hexafluoride, 
in  quantities  of  less  than  0.1  kg,  may  be 
shipped  in  packaging  that  meets 

§§  173.24, 173.24a.  and  173.410. 
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22.  In  §  173.421,  paragraph  (a) 
introductory  text  would  be  revised  to 
read  as  follows: 

§  1 73.421    Excepted  packages  for  limitad 
quantltiee  of  Class  7  (radioactive)  materials. 

(a)  A  Class  7  (radioactive)  material 
with  an  activity  per  package  which  does 
not  exceed  the  limited  quantity  package 
limits  specified  in  Table  7  in  §  173.425. 
and  its  packaging,  are  excepted  from 
requirements  in  this  subchapter  for 
specification  packaging,  labeling, 
marking  (except  for  the  UN 
identification  number),  and  if  not  a 
hazardous  substance  or  hazardous 
waste,  shipping  papers,  and  the 
requirements  of  this  subpart  if: 
***** 

23.  Section  173.422  would  be  revised 
to  read  as  follows: 

§173.422  Additional  requirements  for 
excepted  packages  containing  Class  7 
(radioactive)  materials. 

An  excepted  package  of  Class  7 
(radioactive)  material  that  is  classified 
in  accordance  with  §  173.29  as  Class  7, 
and  is  prepared  for  shipment  under  the 
provisions  of  §  173.421.  §  173.424, 
§  173.426,  or  §  173.428  is  not  subject  to 
the  requirements  of  this  subchapter, 
except  for  the  following: 

(a)  The  outside  of  each  package  must 
be  marked  with  the  identification 
number  for  the  material  as  shown  in 

§  172.101  of  this  subchapter,  the 
Hazardous  Materials  Table; 

(b)  Sections  171.15.  171.16. 174.750 
and  176.710  of  this  subchapter, 
pertaining  to  the  reporting  of  incidents 
and  decontamination,  when  transported 
by  a  mode  other  than  air; 

(c)  Sections  171.15, 171.16.  and 
175.700(b)  of  this  subchapter,  pertaining 
to  the  reporting  of  incidents  and 
decontamination,  when  transported  by 
aircraft;  and 

(d)  The  training  requirements  of 
subpart  H  of  part  172  of  this  subchapter 
and,  for  materials  that  meet  the 
definition  of  a  hazardous  substance  or  a 
hazardous  waste,  the  shipping  paper 
requirements  of  subpart  C  of  part  172  of 
this  subchapter. 

24.  Section  173.424  would  be  revised 
to  read  as  follows: 

§  1 73.424    Excepted  packages  for 
radioactive  Instruments  and  articles. 

A  radioactive  instnmient  or  article 
and  its  packaging  are  excepted  from 
requirements  in  this  subchapter  for 
specification  packaging,  labeling, 
marking  (except  for  the  UN 
identification  number),  and  if  not  a 
hazardous  substance  or  hazardous 
waste,  shipping  papers  and  the 
requirements  of  this  subpart  if: 


(a)  Each  package  meets  the  general 
design  requirements  of  §  173.410; 

(b)  The  activity  of  the  instrument  or 
article  does  not  exceed  the  relevant 
limit  listed  in  Table  7  in  §  173.425; 

(c)  The  total  activity  per  package  does 
not  exceed  the  relevant  limit  listed  in 
Table  7  in  §173.425; 

(d)  The  radiation  level  at  10  cm  (4  in) 
from  any  point  on  the  external  siuiace 
of  any  unpackaged  instrument  or  article 
does  not  exceed  0.1  mSv/hour  (10 
nu^m/hour); 

(e)  Each  instrument  or  article  (except 
radio-liuninescent  time-piece  or 
devices)  bears  the  marking 
"RADIOACTIVE'; 

(f)  The  active  material  is  completely 
enclosed  by  non-active  components  (a 
device  performing  the  sole  function  of 
containing  radioactive  material  shall  not 
be  considered  to  be  an  instrument  or 
manufactiu^d  article); 

(g)  The  radiation  level  at  any  point  on 
the  external  surface  of  a  package  bearing 
the  article  or  instrument  does  not 
exceed  0.Q05  mSv/hour  (0.5  mrem/ 
hour),  or,  for  exclusive  use  domestic 
shipments,  0.02  mSv/hour  (2  mrem/ 
hour); 

(h)  The  nonfixed  (removable) 
radioactive  surface  contamination  on 
the  external  surface  of  the  package  does 
not  exceed  the  limits  specified  in 
§  173.443(a); 

(i)  Except  as  provided  in  §  173.426, 
the  package  does  not  contain  more  than 
15  g  of  uranium-235;  and 

(j)  The  package  is  otherwise  prepared 
for  shipment  as  specified  in  §  173.422. 

25.  In  §  173.426,  the  introductory  text 
would  be  revised  to  read  as  follows: 

§  1 73.426    Excepted  peckages  for  articles 
containing  rtatuial  uranium  or  ttwrium. 

A  manufactured  article  in  which  the 
sole  Class  7  (radioactive)  material 
content  is  natural  uranium,  unirradiated 
depleted  uraniimi  or  natural  thorium, 
and  its  packaging,  are  excepted  from  the 
from  the  requirements  in  this 
subchapter  for  specification  packaging, 
labeling,  marking  (except  for  the  UN 
identification  nimiber),  and  if  not  a 
hazardous  substance  or  hazardous 
waste,  shipping  papers  and  the 
requirements  of  this  subpart  if: 
***** 

26.  Section  173.427  would  be  revised 
to  read  as  follows: 

§  173.427    Transport  requirements  for  low 
specific  activity  (LSA)  Class  7  (radioactive) 
materials  arKi  surface  contamirtated  objects 
(SCO). 

(a)  In  addition  to  other  applicable 
requirements  specified  in  this 
subchapter,  LSA  materials  and  SCO, 
unless  excepted  by  paragraph  (c)  or  (d) 


of  this  section,  must  be  packaged  in 
accordance  with  paragraph  (b)  of  this 
section  and  must  be  transported  in 
accordance  with  the  following 
conditions: 

(1)  The  external  dose  rate  may  not 
exceed  an  external  radiation  level  of  10 
mSv/h  (1  rem/h)  at  3  m  from  the 
unshielded  material: 

(2)  The  quantity  of  LSA  and  SCO 
material  in  any  single  conveyance  may 
not  exceed  the  limits  specified  in  Table 
9; 

(3)  LSA  material  and  SCO  that  are  or 
contain  fissile  material  must  conform  to 
the  applicable  requirements  of 
§173.453: 

(4)  Packages  must  conform  to  the 
contamination  control  limits  specified 
in  §173.443; 

(5)  External  radiation  levels  may  not 
exceed  those  specified  in  §  173.441;  and 

(6)  For  LSA  material  and  SCO 
consigned  as  exclusive  use: 

(i)  Shipments  shall  be  loaded  by  the 
consignor  and  unloaded  by  the 
consignee  from  the  conveyance  or 
freight  container  in  which  originally 
loaded; 

(ii)  There  may  be  no  loose  radioactive 
material  in  the  conveyance:  however, 
when  the  conveyance  is  the  packaging, 
there  may  not  be  any  leakage  of 
radioactive  material  from  the 
conveyance; 

(iii)  Packages  must  be  braced  so  as  to 
prevent  shifting  of  lading  under 
conditions  normally  incident  to 
transportation; 

(iv)  Specific  instructions  for 
maintenance  of  exclusive  use  shipment 
controls  shall  be  provided  by  the  offeror 
to  the  carrier.  Such  instructions  must  be 
included  with  the  shipping  paper 
information; 

(v)  Except  for  shipments  of 
unconcentrated  uranium  or  thorium 
ores,  the  transport  vehicle  must  be 
placarded  in  accordance  with  subpart  F 
of  part  172  of  this  subchapter: 

(vi)  For  domestic  transportation  only, 
packages  containing  less  than  an  A  2 
quantity  are  excepted  from  the  marking 
and  labeling  requirements  of  this 
subchapter.  However,  the  exterior  of 
each  package  must  be  stenciled  or 
otherwise  marked  "RADIOACTIVE— 
LSA'  or  "RADIOACTIVE— SCO",  as 
appropriate,  and  packages  that  contain  a 
hazardous  substance  must  be  stenciled 
or  otherwise  marked  with  the  letters 
"RQ"  in  association  with  the 
description  in  this  paragraph  (a)(6)(vi); 
and 

(vii)  Transportation  by  aircraft  is 
prohibited  except  when  transported  m 
an  industrial  package  in  accordance 
with  Table  8  of  this  section,  or  in  an 
authorized  Type  A  or  Type  B  package. 
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(b)  Except  as  provided  in  paragraph 
(c)  of  this  section.  LSA  material  and 
SCO  must  be  packaged  as  follows: 

(1)  In  an  industrial  package  (IP-1,  IP- 
2  or  IP-3;  §  173.411).  subject  to  the 
limitations  of  Table  8; 

(2)  In  a  DOT  Specification  7A 

(§  178.350  of  this  subchapter)  Type  A 
package: 

(3)  hi  any  Type  B,  B(U).  or  B(M) 
packaging  authorized  pursuant  to 
§173.416; 

(4)  For  domestic,  exclusive  use 
transport  of  less  than  an  A  2  quantity 
only,  in  a  packaging  which  meets  the 
requirements  of  §§173.24.  173.24a.  and 
173.410; 

(5)  For  exclusive  use  transport  of 
liquid  LSA-I  only,  in  either: 

(i)  Specification  103CW.  111A60W7 
(§§179.200,  179.201.  179.202  of  this 
subchapter)  tank  cars.  Bottom  openings 
in  tanks  are  prohibited;  or 

(ii)  Specification  MC  310,  MC  311. 
MC  312.  MC  331  or  DOT  412  (§178.348 
or  §  178.337  of  this  subchapter)  cargo 
tank  motor  vehicles.  Bottom  outlets  are 
not  authorized.  Trailer-on-flat-car 
service  is  not  authorized. 

(c)  LSA  material  and  SCO  in  groups 
LSA-I  and  SCO-I  may  be  transported 
unpackaged  under  the  following 
conditions: 

(1)  All  unpackaged  material,  other 
than  ores  containing  only  naturally 
occurring  radionuclides,  shall  be 
transported  in  such  a  manner  that  under 
normal  conditions  of  transport  there 
will  be  no  escape  of  the  radioactive 
contents  from  the  conveyance  nor  will 
there  be  any  loss  of  shielding; 

(2)  Each  conveyance  must  be  under 
exclusive  use,  except  when  only 
transporting  SCO-I  on  which  the 
contamination  on  the  accessible  and  the 
inaccessible  surfaces  is  not  greater  than 
4.0  Bq/cm2  for  beta  and  gamma  emitters 
and  low  toxicity  alpha  emitters  and  0.4 
Bq/cm2  for  all  other  alpha  emitters;  and 

(3)  For  SCO-I  where  it  is  suspected 
that  non-fixed  contamination  exists  on 
inaccessible  surfaces  in  excess  of  the 
values  specified  in  paragraph  (c)(2)  of 
this  section,  measures  shall  be  taken  to 
ensure  that  the  radioactive  material  is 
not  released  into  the  conveyance  or  to 
the  environment. 

(d)  LSA  and  SCO  that  exceed  the 
packaging  limits  in  this  section  must  be 
packaged  in  accordance  with  10  CFR 
part  71. 

(e)  Tables  8  and  9  are  as  follows: 


Table  8.— Industrial  Package  In- 
tegrity Requirements  for  LSA 
Material  and  SCO 


Industrial  packaging 
type 

Contents 

Exclusive 

use 
shipment 

Non 
exclusive 

use 
shipment 

1  LSA-l: 

Solid  

Liquid 

2  LSA-II: 

Solid  

Liquid  and  gas  .. 

3.  LSA-lll  

SCCW  

SCO-II  

IP-1 
IP-1 

IP-2 
IP-2 
IP-2 
IP-1 
IP-2 

IP-1 
IP-2 

IP-2 
IP-3 
IP-3 
IP-1 
IP-2 

Table  9.— Conveyance  Activity 
Limits  for  LSA  Material  and  SCO 


Nature  of  material 


1  LSA-I  

2  LSA-II  and  LSA-lll;  non- 
Combustible  solids 

3.  LSA-II  and  LSA-lll;  Com- 
bustible solids  and  all  liquids 
and  gases 

4.  SCO  


Activity 
limit  for 
convey- 
ances 


No  limit. 
No  limit. 

100  A2. 
100  A2. 


27.  In  §  173.428,  the  introductory  text 
would  be  revised,  paragraphs  (c),  (d) 
and  (e)  would  be  redesignated  as 
paragraphs  (d).  (e)  and  (f)  respectively, 
and  a  new  paragraph  (c)  would  be 
added  to  read  as  follows: 

§  1 73.428    Empty  Class  7  (radioactive) 
materials  packaging. 

A  packaging  which  previously 
contained  Class  7  (radioactive)  materials 
and  has  been  emptied  of  contents  as  far 
as  practical,  is  excepted  from  the 
shipping  paper,  marking  (except  for  the 
UN  identification  number)  requirements 
of  this  subchapter,  provided  that — 
***** 

(c)  The  outer  surface  of  any  uranium 
or  thorium  in  its  structure  is  covered 
with  an  inactive  sheath  made  of  metal 
or  some  other  substantial  material; 
***** 

28.  In  §  173.431,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  1 73.431    Activity  limits  for  Type  A  and 
Type  B  packages. 
***** 

(b)  The  limits  on  activity  contained  in 
a  Type  B(U)  or  Type  B(M)  package  are 
those  prescribed  in  §§  173.416  and 
173.417.  or  in  the  applicable  approval 
certificate  under  §§  173.471. 173.472  or 
173.473. 


29.  Section  173.433  would  be  revised 
to  read  as  follows: 

§  1 73.433    Requirements  for  determining 
tMSic  radionuclide  values,  and  for  tlie 
listing  of  radionuclides  on  shipping  papers 
and  labels. 

(a)  For  individual  radionuclides  listed 
in  the  table  in  §  173.435  and  §  173.436: 

(1)  Ai  and  A2  values  are  given  in  the 
table  in  §173.435;  and 

(2)  Activity  concentration  exemption 
values  and  consigimient  activity 
exemption  values  are  given  in  the  table 
in  §173.436. 

(b)  For  individual  radionuclides 
which  are  not  listed  in  the  tables  in 

§  173.435  or  §  173.436,  the  radionucUde 
values  must  be  determined  in  one  of  the 
following  ways: 

(1)  Where  the  chemical  form  of  each 
radionuclide  is  known,  it  is  permissible 
to  use  the  A2  value  related  to  its 
solubility  class  as  recommended  by  the 
International  Conunission  on 
Radiological  Protection,  if  the  chemical 
forms  under  both  normal  and  accident 
conditions  of  transport  are  taken  into 
consideration; 

(2)  the  radionuclide  values  in  Tables 
lOA  or  lOB  of  this  section  may  be  used; 

or 

(3)  an  approval  issued  by  the 
Associate  Administrator  or,  for 
international  transport,  multilateral 
approval. 

(c)  In  calculating  A  1  and  A2  values  for 
a  radionuclide  not  listed  in  the  table  in 

§  173.435.  a  single  radioactive  decay 
chain  in  which  the  radionuclides  are 
present  in  their  naturally-occurring 
proportions,  and  in  which  no  daughter 
nuclide  has  a  half  life  either  longer  than 
10  days  or  longer  than  that  of  the  parent 
nuclide,  will  be  considered  as  a  single 
radionuclide,  and  the  activity  to  be 
taken  into  account  and  the  Ai  or  A2 
value  to  be  applied  will  be  those 
corresponding  to  the  parent  nuclide  of 
that  chain.  Otherwise,  the  parent  and 
daughter  nuclides  will  be  considered  as 
a  mixture  of  different  nuclides. 

(d)  Mixtures  of  radionuclides  whose 
identities  and  respective  activities  are 
knovtm  must  conform  to  the  following 
conditions: 

(1)  For  special  form  Class  7 
(radioactive)  material,  the  activity 
which  may  be  transported  in  a  Type  A 
package  must  satisfy: 


B(i) 
'A,(i) 


<I 


Where: 

B(i)  is  the  activity  of  radionuclide  i  in 

special  form;  and 
Ai(i)  is  the  A I  value  for  radionuclide  i. 

(2)  For  normal  form  Class  7 
(radioactive)  material,  the  activity 
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which  may  be  transported  in  a  Type  A 
package  must  satisfy: 


^A 


C(j) 


(j) 


<1 


Where: 

C(j)  is  the  activity  of  radionuclide  j  in 

normal  form;  and 
Azlj)  is  the  A2  value  for  radionuclide  j. 

(3)  If  the  package  contains  both 
special  and  normal  form  Class  7 
(radioactive)  material,  the  activity 
which  may  be  transported  in  a  Type  A 
package  must  satisfy: 


rA,(i) 


TA2(J) 


Where: 

The  symbols  are  defined  as  in 

paragraphs  (d)(2)  and  (d)(3)  of  this 
section. 

(4)  Alternatively,  the  Ai  value  for  a 
mixture  of  special  form  material  may  be 
determined  as  follows: 


A,  for  mixture  = 


1 


f(i) 
A,(i) 


Where: 


f(i)  is  the  fraction  of  activity  for 

radionuclide  i  in  the  mixture:  and 

Ai(i)  is  the  appropriate  Ai  value  for 
radionuclide  i. 


(5)  Alternatively,  the  A:  value  for 
mixtures  of  normal  form  material  may 
be  determined  as  follows: 

1 
A-  for  mixture  = 


Where: 


f(i)  is  the  fraction  of  activity  for  normal 
form  radionuclide  1  in  the  mixture; 
and 

A2(i)  IS  the  appropriate  A;  value  for 
radionuclide  i 

(6)  The  exempt  activity  concentration 
for  mixtures  of  nuclides  may  be 
determined  as  follows: 


Exempt  activity  concentration  for  mixture 


f(i) 
:a](i) 


Where: 

f(i)  is  the  fraction  of  activity 

concentration  of  nuclide  i  in  the 

mixture;  and 


[A](i)  is  the  activity  concentration  for 
exempt  material  containing  nuclide 
i. 


(7)  The  activity  limit  for  an  exempt 
consignment  for  mixtures  of  nuclides 
mav  be  determined  as  follows: 


Exempt  consignment  activity  hmit  for  mixture  = 


fU) 
A(i) 


Where: 

f(i)  is  the  fraction  of  activity  of  nuclide 

i  in  the  mixture;  and 
A(i)  is  the  activity  limit  for  exempt 

consignments  for  nuclide  i. 

(e)  When  the  identity  of  each  nuclide 
is  known  but  the  individual  activities  of 
some  of  the  radionuclides  are  not 
known,  the  radionuclides  may  be 
grouped  and  the  lowest  Ai  or  A2  value, 
as  appropriate,  for  the  radionuclides  in 
each  group  may  be  used  in  applying  the 
formulas  in  paragraphs  (d)(1)  through 
{d)(5)  of  this  section.  Groups  may  be 
based  on  the  total  alpha  activity  and  the 
total  beta/ganuna  activity  when  these 
are  known,  using  the  lowest  Ai  or  A2 
values  for  the  alpha  emitters  or  beta/ 
gamma  emitters,  respectively. 


(f)  When  the  identity  of  each  nuclide 
is  known  but  the  individual  activities  of 
some  of  the  radionuclides  are  not 
known,  the  radionuclides  may  be 
grouped  and  the  lowest  [A]  (activity' 
concentration  for  exempt  material)  or  A 
(activity  limit  for  exempt  consignment) 
value,  as  appropriate,  for  the 
radionuclides  in  each  group  may  be 
used  in  applying  the  formulas  in 
paragraphs  (d)(6)  and  (d)(7)  of  this 
section.  Groups  may  be  based  on  the 
total  alpha  activity  and  the  total  beta/ 
gamma  activity  when  these  are  known, 
using  the  lowest  [A]  or  A  values  for  the 
edpha  emitters  or  beta/gamma  emitters, 
respectively. 

(g)  Shipping  papers  and  labeling.  For 
mixtures  of  radionuclides,  the 
radionuclides  (n)  that  must  be  shown  on 


shipping  papers  and  labels  in 
accordance  with  §§  1 72.203  and  1 72.403 
of  this  subchapter,  respectively,  must  be 
determined  on  the  basis  of  the  following 
formula: 


X4^>0.95X 


'(1) 


1=1  A,,, 


1=1  '^(1) 


Where: 

n+m  represents  all  the  radionuclides  in 

the  mixture; 
m  are  the  radionuclides  that  do  not  need 

to  be  considered; 
a,  1 ,  is  the  activity  of  radionuclide  i  in 

the  mixture;  and 
A,-,  is  the  All  or  A;  value,  as 

appropriate  for  radionuclide  i 

(h)  Tables  lOA  and  lOB  are  as  follows: 


Table  10A.— General  Values  for  Ai  and  A: 


Radioactive  contents 


(TBq) 


(CO 


(TBq) 


(CO 


1 .  Only  beta  or  gamma  emitting  nuclides  are  known  to  be  present 


27x10° 


2x10- 


54>10 


2.  Only  alpha  emitting  nuclides  are  known  to  be  present  j  2x10   ' 


5.4x10° 


9x10 


2  4x10-3 
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Table  lOA.— General  Values  for  Ai  and  A2— Continued 


Radioactive  contents 


A, 


(TBq) 


3.  No  relevant  data  are  available ''^"'0 


(CI) 


2.7x10-2 


(TBq) 


9x10-5 


(Ci) 


2.4x10-3 


Table  10B.— General  Exemption  Values 


Radioactive  contents 


1 .  Only  beta  or  gamma  emitting  nuclides  are  known  to  be  present 

2.  Only  alpha  emitting  nuclides  are  known  to  be  present  


3.  No  relevant  data  are  available. 


Activity  Concentration  for  Ex- 
empt material 


(Bq/g 


1x10^ 
1x101 


1x101 


(Ci/g) 


2.7x10^0 
2.7x10^2 


2.7x10-12 


Activity  limits  for  exempt 
consignments 


(Bq) 


1x10* 
1x103 


1x103 


(Ci) 


2.7x1 0^ 
2.7x10* 


2.7x108 


30.  Section  173.435  would  be  revised       §173.435    Tabteof  A,  and  A2  vaJuesfor 

to  read  as  follows:  "'t^""!"?*''  .  .        ^  >x    v  1        f 

The  Table  of  Ai  and  A2  Values  for 

Radionuclides  is  as  follows: 


A, 

AND  A  2  Values  for  Radionuclides 

n 

„,.....        „j          Element  and  atomic 
Symbol  of  radKjnucfide                  number 

1 

A2(TBq) 

A2(Ci) 

Specific  activity 

a,  (TBq) 

Al(l^l) 

(TBq/g) 

(Ci/g) 

Ac-225(a)  

Actinium  (89) 

8.0x10-1 

2.2x10' 

6.0x10-3 

1.6x10-' 

2.1x103 

5.8x10* 

Ac-227  (a)  

9.0x10^' 

2.4x10' 

9.0x10-5 

2.4x10-3 

2.7 

7.2x10' 

Ac-228 

6.0x10-' 

1.6x10' 

5.0x10-' 

1.4x10' 

8.4x10* 

2.2x10* 

Ag-105 

Silver  (47)  

20 

5.4x10' 

2.0 

5.4x10' 

1.1x103 

3.0x10* 

Ag-108m(a)  

7.0x10^' 

1.9x10' 

7.0x10-1 

1.9x10' 

9.7x10-' 

2.6x10' 

Ag-110m(a)  

4.0x10-1 

1.1x10' 

4.0x10-' 

1.1x10' 

1.8x102 

4.7x103 

Ag-111  

2.0 

5.4x10' 

6.0x10-1 

1.6x10' 

5.8x103 

1.6x105 

AI-26  

Aluminum  (13)  

1.0x10-' 

2.7 

1.0x10-' 

2.7 

7.0x10^ 

1.9x10-2 

Am-241  

Americium  (95)  

1.0x10' 

2.7x102 

1.0x10-3 

2.7x10-2 

1.3x10-' 

3.4 

Am-242m(a)  

1.0x10' 

2.7x102 

1.0x10-' 

2.7x10-2 

3.6x10-' 

1.0x10' 

Am-243(a)  

5.0 

1.4x102 

1.0x10-3 

2.7x10-2 

7.4x10-3 

2.0x10-' 

Ar-37  

Argon  (18)  

4.0x10' 

1.1x10^ 

4.0x10' 

1.1x103 

3.7x103 

9.9x10* 

Ar-39  

2.0x10' 

5.4x102 

4.0x10' 

1.1x103 

1.3 

3.4x10' 

Ar-41   

3.0x10-' 

8.1 

3.0x10-1 

8.1 

1.5x10* 

4.2x10'' 

As-72  

Arsenic  (33)  

3.0x10-' 

8.1 

3.0x10-' 

8.1 

6.2x10* 

1.7x10* 

As-73  

4.0x10' 

1.1x10^ 

4.0x10' 

1.1x103 

8.2x102 

2.2x10* 

As-74  

1.0 

2.7x10' 

9.0x10-' 

2.4x10' 

3.7x103 

9.9x10» 

As-76  

3.0x10-' 

8.1 

3.0x10-' 

8.1 

5.8x10* 

1.6x10* 

As-77  

2.0x10' 

5.4x102 

7.0x10-' 

1.9x10' 

3.9x10* 

1.0x10* 

At-211  (a)  

Astatine  

2.0x10' 

5.4x102 

5.0x10-' 

1.4x10' 

7.6x10* 

2.1x10* 

Au-193 Gold  (79)  

7.0 

1.9x102 

2.0 

5.4x10' 

3.4x10* 

9.2x105 

-\ 

Au-194 

1.0 

2.7x10' 

1.0 

2.7x10' 

1.5x10* 

4.1x105 
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A, 

AND  A 

2  Values  for  Radionuclides — Continued 

Symbol 

„,  ,^^; ,,^„         Element  and  atomic 

of  radionuclide                  ^^^^^^ 

i ^ 

A,(TBq)               A, (CD 

a 

.nTBq)                A;(Ci| 

Specific  activity 

(TBq/g)       ' 

(Ci/g) 

Au-195 


Au-198 


Au-199 


Gold  (79) 


1.0x10' 


2.7x10; 


60 


1.6x10^ 


1.0 


27x10' 


6.0x10  I 


1.0x10' 


2.7x10^ 


60x10 


1.6x101 


1.6x10' 


1.4x10^ 


3.7x10? 


9.0x10' 


7.7x10' 


2,4x10* 


2.1x10' 


Ba-131  (a) 


Ba-133 


Ba-133m 


Ba-140  (a) 


Be-7 


Be- 10 


Barium  (56) 


2.0 


5.4x10' 


20 


5.4x10' 


3.1x10' 


84x10* 


3.0 


-( 

:  8.1x10' 


3.0 


8.1x10' 


9.4 


2.6x1 0^ 


Beryllium 


2.0x10' 


5  4«10-' 


6  0x10-1 


1.6x10' 


5.0x10-' 


1.4x10' 


30x10 


8.1 


2.0x10' 


54x10= 


2.0x10' 


5.4x10= 


2.2x10* 


6.1x10' 


-1- 


2,7x10' 


7  3.10- 


1.3x10^ 


3  5x105 


4.0x10' 


l.lxia" 


60x1& 


1.6x10' 


8.3x10- 


2.2x10  = 


^- 


Bi-205 


Bi-206 


Bi-207 


BI-210 


Bi-210m  (a) 


Bismuth  (83) 


7.0x10-1 


1  9x10' 


7.0x10 


1.9x10' 


3.0x10-' 


81 


30x10-1 


7.0x10-' 


1.9x10' 


7  0x10-' 


1.0 


2.7x10' 


-t- 


6.0x10- 


1.6x10' 


-4- 


1  5x10-' 


4.2x10* 


8.1 


38x10' 


1.9x10' 


h9 


1.0x10-' 


5.2x10' 


6.0x10 


1  6x10' 


4  6x10' 


1.2x10' 


2  0x10-  = 


5.4x10-' 


2  1x10"' 


5.7x10-' 


Bi-212(a) 


7.0x10- 


1.9x10' 


6  0x10-' 


1  6x10' 


5.4x105 


1  5x10^ 


-t- 


Bk-247 


Bk-249  (a) 


Br-76 


Br-77 


Bm82 


Berkelium  (97) 


8.0 


2.2x102 


80x10 


22x10- 


3.8x10- 


-t- 


I  1.0 


-i- 


4.0x10' 


1  1x103 


30x10-' 


Bromine  (35) 


4.0x10 


1  1x10' 


4.0x10-' 


8.1 


6  1x10' 


1  6x103 


1.1x10' 


94x10* 


25x10* 


-(- 


3.0 


8.1x10' 


30 


8  1x10' 


2.6x10* 


7  1x10^ 


4.0x10- 


1  1x10' 


4.0x10- 


1  1x10' 


4  0x10* 


1.1x106 


C-11 


C-14 


Ca-41 


Ca-45 


Ca-47  (a) 


Cd-109 


Cd-113m 


Cd-115(a) 


Cd-115m 


Ce-139 


Ce-141 


Ce-143 


Ce-144 


Cf-248 
Cf-249 


Cf-250 


Cartxsn  (6) 


1.0 


4.0x10' 


2.7x10' 


6.0x10- 


1  6x10' 


3 1x10^ 


84x10* 


1.1x103 


30 


8  1x10' 


1.6x10- 


45 


-r 


Calcium  (20) 


Unlimited 


Unlimited 


Unlimited 


_L 


Unlimited 


3  1x10-' 


85x10-  = 


4.0x10' 


1.1x103 


1.0 


2.7x10' 


66x10^ 


1.8x10* 


3.0 


8.1x10' 


30x10- 


81 


2.3x10* 


Cadmium  (48) 


3.0x10' 


8  1x102 


4.0x10' 


3.0 


1.1x103 


8.1x10' 


-1- 


2.0 


54x10' 


9.6x10' 


6.1x105 


26x103 


5.0x10-' 


1.4x10' 


4  0x10-' 


5.0x10 


1  4x10' 


5.0x10-1 


Cerium  (58) 


7.0 


2.0x10' 


1.9x10^ 


20 


1.1x10' 


1.4x10' 


5.4x10^ 


5.4x102 


60x10- 


1  6x10' 


9,0x10- 


2.4x10' 


6.0x10- 


1.6x10^ 


2.0x10- 


5.4 


2  0x10- 


54 


Californium  (98)  ;  4.0x101'  11x103  6.0x10    '  1.6x10"' 

3,0  ;  8,1x10'  I  8,0x10--'  2.2x10"  = 

\ i 

2,0x10'  15.4x102  2.0x10-'  '5.4x10-  = 


8.3 


2.2x102 


1  9x10* 


5.1x10* 


9.4x102 


25x10* 


2.5x102 


6.8x103 


1.1x103 


2  BOO' 


2.5x10* 


6.6x105 


1.2x102 


3.2x103 


5.8x10' 


1.5x10-' 


40 


1  6x103 


4.1 


1.1x102 
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A  1  AND  A 

2  Values  for  Radionuclides— Continued 

Symbol  of  radionuclide   \      ^'^^^1;^^'^,"'°'^"            A,(TBq)      1        A,(Ci) 

A2(TBq) 

A2(Ci) 

Specific  activity 

(TBq/g) 

(Ci/g) 

Cf-251   

i 

7.0 

1.9x102 

7.0x10-* 

1.9x10-2 

5.9x10-2 

1.6 

C1-252 

5  0x10    2 
(h) 

1.35 
(h) 

3.0x10-3 

(h) 

8.1x10-2 

2.0x10' 

5.4x102 

Cf-253(a)  

4.0x1 0^ 

1.1x103 

4.0x10-2 

1.1 

1.1x103 

2.9x10* 

Cf-254  

1.0x10-3 

2.7x10-^ 

1.0x10-3 

2.7x10-2 

3.1x102 

8.5x103 

CI-36 

Chlorine  (17)  

1.0x10^ 

2.7x102 

6.0x10-' 

1.6x101' 

1.2x10-3 

3.3x10-2 

CI-38 

2.0x10    1 

5.4 

2.0x10-' 

5.4 

4.9x106 

1.3x108 

Cm-240  

Curium  (96)  

4.0x10' 

1.1x103 

2.0x10-2 

5.4x10-' 

7.5x102 

2.0x10* 

Cm-241   

2.0 

5.4x10' 

1.0 

2.7x10' 

6.1x102 

1.7x10* 

Cm-242  

Curium  (96)  

4.0x10' 

1.1x103 

1.0x10-2 

2.7x10-' 

1.2x102 

3.3x103 

Cm-243  

90 

2.4x102 

1.0x10-3 

2.7x10-2 

1.9x10-3 

5.2x10' 

Cm-244  

20x10' 

5.4x102 

2.0x10-3 

5.4x10-2 

3.0 

8.1x10' 

Cm-245  

Cm-246  

9.0 
9.0 

2.4x102 
2.4x102 

9.0x10-* 
9.0x10-* 

2.4x10-2 
2.4x10-2 

6.4x10-3 
1.1x10-2 

1.7x10-' 

3.1x10-' 

Cm-247(a)  

3.0 

8.1x10' 

1.0x10-3 

2.7x10-2 

3.4x10-* 

9.3x10-5 

Cm-248  

2  0x10--            5  4x10-' 

3.0x10-* 

8.1x10-3 

1.6x10-' 

4.2x10-3 

Co-55  

^ — 

Cobalt  (27)  

1 ■■ 

5.0x10-' 

1.4x10' 

5.0x10-' 

1.4x10' 

1.1x105 

3.1x10* 

Co-56  : 

3.0x10' 

8.1 

3.0x10-' 

8.1 

1.1x103 

3.0x10* 

Co-57  

1.0x10' 

2.7x102 

1.0x10' 

2.7x102 

3.1x102 

8.4x103 

Co-58  

1.0 

2.7x10' 

1.0 

2.7x10' 

1.2x103 

3.2x10* 

Co-58m  

4.0x10' 

1.1x103 

4.0x10' 

1.1xt03 

2.2x105 

5.9x10* 

Co-60  

4.0x10' 

1.1x10' 

4.0x10-' 

1.1x10' 

4.2x10' 

1.1x103 

Cr-51  

Chromium  (24)  

3.0x10' 

8.1x102 

3.0x10' 

8.1x102 

3.4x103 

9.2x10* 

Cs-129 

Cesium  (55)  

4.0 

1.1x102 

4.0 

1.1x102 

2.8x10* 

7.6x105 

Cs-131  

3.0x10' 

8.1x102 

3.0x10' 

8.1x102 

3.8x103 

1.0x105 

Cs-132 

1.0 

2.7x10' 

1.0 

2.7x10' 

5.7x103 

1.5x105 

Cs-134 

7.0x10-' 

1.9x10' 

7.0x10-' 

1.9x10' 

4.8x10' 

1.3x103 

Cs-134m 

4.0x10' 

i.ixia^ 

6.0x10-' 

1.6x10' 

3.0x105 

8.0x10* 

Cs-135 

4.0x10' 

1.1x103 

1.0 

2.7x10' 

4.3x10-5 

1.2x10-3 

Cs-136 

5.0x10-' 

1.4x10' 

5.0x10-1 

1.4x10' 

2.7x10-3 

7.3x10* 

Cs-137(a)  

2.0 

5.4x10' 

6.0x10-' 

1.6x10' 

3.2 

8.7x10' 

Cu-64  

Copper  (29) 

6.0 

1.6x102 

1.0 

2.7x10' 

1.4x105 

3.9x10* 

Cu-67  

1.0x10' 

2.7x102 

7.0x10-1 

1.9x10' 

2.8x10* 

7.6x105 

Dy-159 

Dysprosium  (66)  

2.0x10' 

5.4x102 

2.0x10' 

5.4x102 

2.1x102 

5.7x103 

Dy-165 

9.0x10-' 

2.4x10' 

6.0x10-' 

1.6x10' 

3.0x105 

8.2x10* 

Dy-166(a)  

9.0x10-' 

2.4x10' 

3.0x10-' 

8.1 

8.6x103 

2.3x105 

Er-169  

Erbium  (68)  

4.0x10' 

1.1x103 

1.0 

2.7x10' 

3.1x103 

8.3x10* 
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A  1  AND  A 

L2  Values  for  Radionuclides— Continued 

Symbol  of  radionuclide 

Element  and  atomic 
number 

A,(TBq) 

A,(Ci) 

A:(TBq) 

A;(Cl) 

Specific  activity 

(TBq,'g)       ' 

(Ci/g) 

Er-171                               1 

8.0x10-1 

2.2x10' 

5.0x10 

1  4x10 

9.0>10- 

24-10* 

Eu-147{63)  

Europium 

20 

5.4x10' 

2.0 

5.4x10' 

1.4x10' 

3.7x10* 

Eu-148 

5.0x10-' 

1.4x10' 

5.0x10-' 

1.4x10' 

6.0x102 

1.6x10- 

Eu-149                       

2.0x10' 

5.4x10= 

2.0x10' 

5.4x10=! 

3.5x10^ 

9.4x103 

Eu-150  (shortlived)  

2.0 

5.4x10' 

7.0x10-" 

1.9x10' 

6.1x10- 

1.6x10' 

Eu-150  (long  lived) 

2.0 

5.4x10' 

7.0x10-' 

1.9x10' 

6.1x10* 

1.6x10* 

Eu-152     

1.0 

2.7x10' 

10 

2.7x10' 

6.5 

1.8x10-' 

Eu-152nn   

8.0x10-' 

2.2x10' 

8.0x10-1 

2.2x10' 

8.2x10^ 

2.2x10* 

Eu-154 

9.0x10-' 

2.4x10' 

6.0x10' 

1.6x10' 

9.8 

2  6>10 

Eu-155                      

2.0x10' 

5.4x10= 

3.0 

8.1x10' 

1.8x10' 

4.9x102 

Eu-156                

7.0x10-' 

1  9x10' 

7.0x10-' 

1.9x10' 

2.0x10' 

5.5x10- 

Fluorine  

F-18             

1.0 

2.7x10' 

6.0x10-' 

1.6x10' 

3.5x10^ 

9.5x10' 

Fe-52  (a) 

Iron  (26)  

3.0x10-' 

8.1 

30x10-' 

8.1 

2.7x10' 

7.3x10* 

1 

Fe-55                

4.0x10' 

1.1x10' 

4.0x10' 

1.1x10' 

8.8x10' 

24x103 

Fe-59 

9.0x10-  ' 

2.4x10' 

9.0x10-' 

2.4x10' 

1.8x10' 

5.0x10- 

Fe-60  (a) 

4.0x10' 

1.1x10' 

2.0x10-' 

5.4 

74x10-- 

20x10-5 

Ga-67 

Gallium  (31)  

7.0 

1.9x10= 

3.0 

8.1x10' 

2.2x10- 

60x10' 

Ga-68                     

5.0x10-' 

1.4x10' 

5,0x10-' 

1,4x10' 

1.5x10" 

4.1x10' 

Ga-72  

4.0x10-' 

1.1x10' 

4  0x10-' 

1.1x10' 

1.1x10^ 

3.1x10* 

Gd-146(a) 

Gadolinium  (64)  

5.0x10-1 

1  4x10' 

50x10- 

1  4x10' 

6.9x10= 

1  9x10- 

Gd-148 

2.0x10' 

5.4x10= 

2  0x10-' 

54x10-  = 

1,2 

32'-l0 

Gd-153  

1.0x10' 

2.7x10= 

9,0 

2.4x10= 

1.3x102 

3.5x10' 

Gd-159 

3.0 
5.0x10-' 

8.1x10' 
1.4x10' 

6.0x10-' 

50x10- 

1.6x10' 
1  4x10' 

3.9x10- 

2.6x10= 

1  1x10* 

Germanium  (32)  

Ge-68(a) 

7 1*10- 

Ge-71  

4.0x10' 

1.1x10' 

4.0x10' 

1.1x10' 

5.8x10' 

1.6x10* 

Ge-77  

3.0x10-' 

8  1 

3.0x10-' 

8.1 

1.3x10-^ 

3.6x10* 

HM72   

Hafnium  (72)  

6.0x10-' 

1,6x10' 

6.0x10-' 

1.6x10' 

4.1x10' 

1.1x10' 

Hf-175   

3.0 

8.1x10' 

3.0 

8.1x10' 

3.9x10= 

1.1x10* 

Hf-181 

2.0 

t i 

5.4x10' 

5  0x10-' 

1.4x10' 

6.3x10= 

1.7x10- 

Hf-182                  

Unlimited 

Unlimited 

Unlimited 

Unlimited 

8.1x10-" 

2.2x10-- 

Mercury  (80)  

Hg-194(a)  

1.0 

2.7x10' 

1  0 

2.7x10' 

1.3x10-' 

3.5 

Hg-195m  (a)  

3.0 

8.1x10' 

7  0x10' 

1.9x10' 

1,5.10- 

40.^0' 

Hg-197  

2.0x10' 

54x10= 

1.0x10' 

2.7x10= 

9.2x10' 

2.5x10' 

Hg-197m  

1.0x10' 

1 

2.7x10= 

4  0x10-' 

1.1x10' 

2.5x10- 

6.7x10-"' 

Hg-203  

5.0 

1,4x10= 

1.0 

2.7x10' 

5.1x10= 

14x10- 

Ho-166  

Holmium  

4.0x10-' 

1.1x10' 

4.0x10-  ' 

1.1x10' 

2.6x10- 

7.0x10* 
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A 1  AND  A :  Values  for  Radionuclides— Continued 


A,(Ci) 

A2(TBq) 

A2(Ci) 

Specific  activity 

Symbol  of  radionuclide         "'"" '"number"'"" "^      1       ^'^"^^^ 

(TBq/g) 

(Ci/g) 

Ho-166m  1   1 

6.0x10' 

1.6x10' 

5.0x10-' 

1.4x10' 

6.6x10-2           1.8 

1-123  

Iodine  (53) 

6.0 

1.6x102 

3.0 

8.1x10' 

7.1x10*               1.9x10* 

1-124  

1.0 

2.7x10' 

1.0 

2.7x10' 

9.3x103 

2.5x105 

1-125  

2.0x10' 

5.4x102 

3.0 

8.1x10' 

6.4x102 

1.7x10* 

1-126  

2.0 

5.4x10' 

1.0 

2.7x10' 

2.9x103 

8.0x10* 

1-129  

Unlimited 

Unlimited 

Unlimited 

Unlimited 

6.5x10-* 

1.8x10-* 

t-131   

3.0 

8.1x10' 

7.0x10-' 

1.9x10' 

4.6x103 

1.2x105 

1-132  

4.0x10-' 

1.1x10' 

4.0x10-' 

1.1x10' 

3.8x105 

1.0x10^ 

1-133  

7.0x10' 

1.9x10' 

6.0x10-' 

1.6x10' 

4.2x10* 

1.1x10* 

1-134  

3.0x10' 

8.1 

3.0x10-1 

8.1 

9.9x105 

2.7x10'' 

1-135  (a)  

6.0x101     ' 

1.6x10-' 

6.0x10-' 

1.6x10' 

1.3x105 

3.5x10* 

ln-111  

Indium  (49) 

3.0 

8.1x10' 

3.0 

8.1x10' 

1.5x10* 

4.2x105 

In-113m              

4.0 

1.0x10' 

7.0 

1.1x102 
2.7x102 
1.9x102 

2.0 

5.0x10-' 

1.0 

5.4x10' 
1.4x10' 
2.7x10' 

6.2x105 
8.6x102 
2.2x105 

1.7x10'' 

In-114m  (a^ 

2.3x10* 

ln-115m  

6.1x10* 

Ir-189(a)  

Iridium  (77) 

1.0x10' 

2.7x102 

1.0x10' 

2.7x102 

1.9x103 

5.2x10* 

lr-190 

7.0x10-' 

1.0(C) 

3.0x10-' 

1.9x10' 
2.7x10' 
8.1 

7.0x10-' 
6.0x10-' 
3.0x10-' 

1.9x10' 
1.6x10' 
8.1 

2.3x103 
3.4x102 
3.1x10* 

6.2x10* 

Ir.i92                  

9.2x103 

lr-194 

8.4x105 

K-40 

Potassium  (19) 

9.0x10-1 

2.4x10' 

9.0x10-' 

2.4x10' 

2.4x10-'' 

6.4x10-* 

K-42                            

2.0x10-' 
7.0x10' 

5.4 
1.9x10' 

2.0x10-' 
6.0x10-' 

5.4 
1.6x10' 

2.2x105              6.0x10* 

K-43 

1.2x105              3.3x10* 

Kr-81   

Krypton  (36)  

4.0x10' 

1.1x105 

4.0x10' 

1.1x103 

7.8x10-* 

2.1x10-2 

Kr-85 

1.0x10' 

8.0 

2.0x10' 

2.7x102 
2.2x102 
5.4 

1.0x102 

3.0 

2.0x10-' 

2.7x102 
8.1x10' 
5.4 

1.5x10' 
3.0x105 
1.0x10* 

3.9x102 

Kr-85m                 

8.2x10* 

Kr-87  

2.8x10^ 

La-137  

Lanthanum  (57)  

3.0x10' 

8.1x102 

6.0 

1.6x102 

1.6x10-3 

4.4x10-2 

1 

La-140 1  

4.0x10' 

1.1x10' 

4.0x10-' 

1.1x10-' 

2.1x10* 

5.6x105 

« 

Lu-172                 

Lutetium  (71) 

6.0x10' 

8.0 

90 

2.0x10' 

3.0x10' 

1.6x10' 
2.2x102 
2.4x102 
5.4x102 
8.1x102 

6.0x10-' 

8.0 

9.0 

1.0x10' 

7.0x10' 

1.6x10' 
2.2x102 
2.4x102 
2.7x102 
1.9x10' 

4.2x103 
5.6x10' 
2.3x10' 
2.0x102 
4.1x103 

1.1x105 

Lu-173              

1.5x103 

Lu-174 

6.2x102 

Lu-174m             

5.3x103 

Lu-177  



1.1x105 

Mg-28  (a)  

Mn-52  

Magnesium  

Manganese  (25) 

3.0x10-' 
3.0x10-' 

8.1 
8.1 

3.0x10-' 
3.0x10-' 

8.1 
8.1 

2.0x105 
1.6x10* 

5.4x10* 
44.4x105 

Mn-53 

Unlimited 
1.0 
3.0x10    ' 

Unlimited 

2.7x10' 

8.1 

Unlimited 

1.0 

3.0x10-' 

Unlimited 

2.7x10' 

8.1 

6.8x10-5 

2.9x102 

8.0x105 

1.8x10-3 

Mn-54    

7.7x103 

Mn-56  

2.2x10'' 

Mo-93  

MolytxJenum  (42) 

4.0x10' 

1.1x103 

2.0x10' 

5.4x102 

4.1x10-2 

1.1 

Mo-99(a)  

1.0 

2.7x10' 

6.0x10-1(1) 

1.6x10'(i) 

1.8x10* 

4.8x10-5 

N-13          

Nitrogen  (7) 

9.0x10-' 
5.0x10' 

2.4x10' 
1.4x10' 

6.0x10-' 
5.0x10-' 

1.6x10' 
1.4x10' 

5.4x10'' 
2.3x102 

1.5x109 

Na-22  

Sodium  (11)  

6.3x103 

Na-24  

2.0x10-' 

5.4 

2.0x10-' 

5.4 

3.2x105 

8.7x10* 
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A  I  AND  A  ^  Values  for  Radionuclides — Continued 


Symbol  of  radionuclide        ^'^""^nimber^'""'"'  ^^C^^^' 


A,(Ci) 


A:(TBq) 


A.lCi) 


Specific  activity 


(TBq/g) 


(Ci/g) 


Nb-93m  Niobium  (41) 


Nb-94 
Nb-95 


Nb-97 


i  4.0x10' 

7.0x10-' 
1.0 


I.I^IO'- 

1.9x10 
2.7x10' 


30-10 

70-10 
1  0 


8  1-10' 

1  9«10' 

2  7v10i 


9.0x10- 


2.4x10' 


6  0x10-' 


1.6x10' 


88 

6.9x10-' 
1.5x10' 


9.9x105 


2  4vl0- 

1  9-10 

3  9x10' 


2.7x10' 


Nd-147  Neodymlum  (60)  i  6.0 


1.6x10-' 


Nd-149 


6.0x10 


1,6x10' 


6.0x10-' 


1.6x10' 


3.0x10' 


5.0x10-' 


1.4x10' 


4.5x10-'' 


8.1x10* 


1.2x10' 


Ni-59 Nickel  (28) 


Ni-63 


NI-65 


Np-235   

Neptunium  (93)  

Np-236  (short-lived)  

Np-236  (long-ltved)  

Np-237 

Np-239 

Os-185    

Osmium  (76)  

Os-191 

Os-191m                     .  .. 

Os-193 

Os-194(a)                

P-32  

Phosphorus  (15)  

P-33  

Unlimited 


Unlimited 


Unlimited 


Unlimited 


3.0x10-' 


4.0x10' 


1  1x10^ 


3.0x10 


8.1x10^ 


2.1 


4.0x10- 


1.1x10' 


4.0x10 


1.1x10' 


71x10' 


4.0x10' 


1.1x10' 


4.0x10' 


1.1x10' 


5.2x10' 


2.0x10' 


5.4x10-' 


20 


5.4x10' 


4.7x10--' 


2.0x10' 


5.4x10-' 


20 


5.4x10' 


4.7x10-« 


2.0x10' 


70 


5  4x10-' 


2  0x10-' 


5.4x10- 


2.6x10-' 


1  9x10- 


4.0x10-' 


1  1x10' 


aexia' 


-i- 


1.0 


2.7x10' 


10 


2.7x10' 


2.8x102 


1.0x10' 


2  7x10-' 


20 


4.0x10' 


1  1x10' 


30x10' 


5.4x10' 


8.1x10^ 


1.6x10' 


4.6x10* 


2.0 


5.4x10' 


6  0x10- 


1.6x10' 


3.0x10- 


8  1 


3  0x10-' 


8.1 


-f- 


5.0x10 


1.4x10' 


5  0x10-' 


1.4x10' 


4.0x10' 


1  1x10' 


1  0 


2.7x10' 


Pa-230(a) 


Pa-231 


Pa-233 


Protactinium(91)  I  2.0 


5.4x10' 


4.0 


Pb-201  1  Lead  (82) 


Pb-202 


Pb-203 


Pb-205 


Pb-210(a) 


Pb-212(a) 


Pd- 103(a) 


Pd-107 


5.0 


7.0x10-; 

4 


1,9 


1  1x10= 


4.0x10-'' 


14x10^ 


7  0x10-' 


1.0 


2  7x10' 


10 


1.1x10-  = 


1.9x10' 


2.7x10' 


4.0x10' 


1.1x10' 


2.0x10' 


4.0 


1  1x10-' 


30 


5.4x102 


8.1x10' 


-- 


Unlimited 


Unlimited 


Unlimited 


1.0 


2.7x10' 


5,0x10- 


7.0x10-' 


1.9x10' 


2.0x10- 


Palladium(46) 


Pd-109 


Pm-143 


Pm-144 


Pm-145 


4.0x10' 


1.1x10- 


4.0x10' 


Unlimited 


4- 


Unlimited 


Unlimited 


2.0 


5.4x10 


5  0x10-' 


Promethium(61)  ;  3.0 


7.0x10 


3.0x10' 


8.1x10' 


1.9x10' 


8.1x10-' 


3.0 


-I- 


7  0x10-' 


1.0x10' 


Unlimited 


1.4 


5.4 


2.0x10^ 


1  1x10' 


1.1x10* 


5.8x10' 


1.2x10' 


1.7x10-' 


7.7x102 


6.2x10* 


1.2x10-* 


1.1x10* 


45x10-0 


2.8 


5.1x10* 


1.1x10' 


Unlimited 


2.8x10' 

1  9>10 


1.4x10' 


8.1x10' 
1.9x10' 


2.7x10= 


7.9x10* 


1.3x10= 
9.2x10' 


52 


8.0x10-2 


5.7x10' 


1.9x10' 


1  4x10' 


1.3x10-  = 


1  3-10 


7.1x10* 


2.3x105 


7.5x10' 


4.4x10* 


1.3x10* 


53x10' 


3.1x10= 


2.9x105 


1.6x10' 


-r 


3  3.10- 


4.7x10-2 


2.1x10* 


1.7x10' 


3  4x10-' 


3.0x1 0* 


1.2x10* 


7.6x10' 


1.4x10* 


7.5x10* 


5  1.10    ^ 


2.1x10* 


3.4x10' 
2.5x10' 


1.4x10= 
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A ,  AND  A  ^  Values  for  Radionuclides— Continued 


j 

Element  and  atomic 
number 

A,(TBq)       1 

1 

1 
A,(Ci) 

A2(TBq) 

A2(Ci) 

Specific  activity 

Symbol  of  radionuclide   ' 

(TBq/g)       | 

(Ci/g) 

_ . ^ 

Pm-147 

4.0x10' 

1.1x10' 

2.0 

5.4x10' 

3.4x10' 

9.3x102 

Pm-14am(a)  

8.0x10-' 

2.2x10' 

7.0x10-' 

1.9x10' 

7.9x102 

2.1x10* 

Pm-149 

2.0 

5.4x10' 

6.0x10-' 

1.6x10' 

1,5x10* 

4.0x105 

Pm-151  

2.0 

5.4x10' 

6.0x10-' 

1.6x10' 

2.7x10* 

7.3x10' 

Po-210 

Polonium  (84)  

4.0x10' 

1.1x10' 

2.0x10-2 

5.4x10-' 

1.7x102 

4.5x10' 

Pr-142  

Pr-143  

Praseodymium  (59)  

4.0x10' 
3.0 

1.1x10' 
8.1x10' 

4.0x10-' 
6.0x10-' 

1.1x10' 
1.6x10' 

4.3x10* 
2.5x10' 

1.2x10* 
6.7x10* 

Pt-188(a)  

Platinum  (78)  

1.0 

2.7x10' 

8.0x10-' 

2.2x10' 

2.5x10' 

6.8x10* 

Pt-191  

4.0 

1.1x10= 

3.0 

8.1x10' 

8.7x10' 

2.4x105 

R-193 

4.0x10' 
4.0x10' 

l.lxlOJ 
1.1x10' 

4.0x10' 
5.0x10-' 

1.1x103 
1.4x10' 

1.4 
5.8x10' 

3.7x10' 

Pt-193m 

1.6x105 

Pt-195m 

1.0x10' 

2.7x102 

5.0x10-' 

1.4x10' 

6.2x10' 

1.7x105 

P1-197 

2.0x10' 

5.4x102 

6.0x10-' 

1.6x10' 

3.2x10* 

8.7x105 

Pt-197m 

1.0x10' 

27x102 

6.0x10' 

1.6x10' 

3.7x105 

1.0x10'' 

Pu-236 

Plutonium  (94)  

3.0x10' 

8.1x102 

3.0x10-3 

8.1x10-2 

2.0x10' 

5.3x102 

Pu-237 

2.0x10' 

5.4x102 

2.0x10' 

5.4x102 

4.5x102 

1.2x10* 

Pu-238 

1.0x10' 

r 

2.7x102 

1.0x10-' 

2.7x10-2 

6.3x10-' 

1.7x10' 

Pu-239 

1.0x10' 

2.7x102 

1.0x10-' 

2.7x10-2 

2.3x10-' 

6.2x10-2 

Pu-240 

1.0x10' 

2.7x102 

1.0x10-' 

2.7x10-2 

8.4x10-' 

2.3x10-2 

Pu-241  (a)  

4.0x10' 

llxia' 

6.0x10-2 

1.6 

3.8 

1.0x102 

Pu-242 

1.0x10' 

2.7x102 

1.0x10-' 

2.7x10-2 

1.5x10-* 

3.9x10-' 

Pu-244(a)  

4.0x10-' 

1.1x10' 

1.0x10-' 

2.7x10-2 

6.7x10-^ 

1.8x10-5 

Ra-223(a)  

Radium  (88)  

4.0x10-' 

1.1x10' 

7.0x10-' 

1.9x10-' 

1.9x10' 

5.1x10* 

Ra-224  (a) 

4.0x10-' 

1.1x10' 

2.0x10-2 

5.4x10-1 

5.9x10' 

1.6x105 

Ra-225(a)  

2.0x10-' 

5.4 

4.0x10-' 

1.1x10'-' 

1.5x10' 

3.9x10* 

Ra-226(a)  

2.0x10-' 

5.4 

3.0x10-' 

8.1x10-2 

3.7x10-2 

1.0 

Ra-228(a)  

6.0x10-' 

1.6x10' 

2.0x10-2 

5.4x10-' 

1.0x10' 

2.7x102 

Rb-81    

!  Rubidium  (37)  

2.0 

5.4x10' 

8.0x10-1 

2.2x10' 

3.1x105 

8.4x10* 

Rb-83(a)  

\ 

2.0 

5.4x10" 

2.0 

5.4x10' 

6.8x102 

1.8x10*. 

Rb-84  

1.0 

2.7x10' 

1.0 

2.7x10' 

1.8x10' 

4.7x10* 

Rb-86  

5.0x10-' 

1.4x10' 

5.0x10-' 

1.4x10' 

3.0x10' 

8.1x10* 

Rb-87  

■ 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

3.2x10-' 

8.6x10-* 

Rb(nat)  

Unlimited 

Unlimited 

Unlimited 

Unlimited 

6.7x10* 

1.8x108 

Re-184  

Rhenium  (75)  

1.0 

2.7x10' 

1.0 

2.7x10' 

6.9x102 

1.9x10* 

Re-184m                .     . 

3.0 
2.0 

8.1x10' 
5.4x10' 

1.0 
6.0x10-' 

2.7x10' 
1.6x10' 

1.6x102 
6.9x10' 

4.3x10' 

Re-186  

1.9x105 

Re-187  

Unlimited 

Unlimited 

_i 

Unlimited 

1 

Unlimited 

1.4x10-9 

3.8x10-8 
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A 1  AND  A  2  Values  for  Radionuclides— Continued 


Symbol  of  radionuclide 


Element  and  atomic 
number 


A,(TBq) 


AiiCi) 


A:(TBq) 


A:(Ci) 


Specific  activity 


(TBq/g) 


(Ci/g) 


Re- 188 

1 : . , __— i 

4.0x10' 

1.1x10' 

4.0x10    ' 

1.1x10' 

. 1 

3.6x10* 

9  8x10* 

Re-189  (a)  

3.0 

8.1x10' 

6.0x10-' 

1.6x10' 

2.5x10* 

6.8x10* 

Re(nat)  

Unlimited 

Unlimited 

Unlimited 

Unlimited 

00 

2.4x10-" 

Rh-99 

Rhodium  (45)  

2.0 

5.4x10' 

2.0 

5.4x10' 

3.0x103 

8.2x10* 

Rh-101    

4.0 

1.1x10^ 

3.0 

8.1x10' 

4.1x10' 

1.1x103 

Rh-102  

5.0x10-' 

1.4x10' 

5.0x10    ' 

1.4x101 

4.5x10' 

1  200^ 

Rh-102m    

2.0 

5.4x10' 

2.0 

5.4x10' 

2.3x102 

6.2x103 

Rh-103m  

4.0x10' 

1  1x103 

40x10' 

1.1x103 

1.2x10" 

3.3x10' 

Rh-105 

1.0x10' 

2.7x10^ 

8.0x10-' 

2.2x10' 

31x10* 

84x10* 

Rn-222  (a)  

Radon  (86)  

3.0x10-' 

8.1 

4.0x10-' 

1.1x10-' 

57x103 

1.5x10* 

Ru-97      

Ruthenium  (44)  

5.0 

1  4x102 

50 

1.4x102 

1.7x10* 

4.6x10* 

Ru-103  (a)          ... 

2.0 

5.4x10' 

20 

5.4x10' 

1.2x103 

32x10* 

Ru-105 

1.0 

2.7x10' 

6.0x10-' 

1.6x10' 

2.5x10* 

6.7x10* 

Ru-106(a)  

2.0x10' 

5.4 

2  0x10-' 

5.4 

1.2x102 

3.3x103 

S-35 

Sulphur  (16)  

4.0x10' 

1.1x103 

3.0 

8.1x10' 

1.6x103 

43x10* 

Sb-122 

Antimony  (51)  

4.0x10-' 

1  1x10' 

4  0x10    ' 

1.1x10' 

1.5x10* 

4  0>10^ 

Sb-124 

6.0x10-' 

1  6x10' 

6  0x10-' 

1.6x10' 

65x102 

1.7x10* 

Sb-125 

2.0 

5.4x10' 

10 

2.7x10' 

39x10' 

1.0x103 

Sb-126     

4.0x10-' 

1  1x10' 

4.0x10-' 

1.1x10' 

3.1x103 

84x10* 

Sc-44  

Scandium  (21)  

5.0x10' 

1.4x10' 

5.0x10-' 

1.4x10' 

6.7x10* 

1.8x10' 

Sc-46 

5.0x10' 

1.4x10' 

5.0x10-' 

1.4x10' 

1.3x103 

3.4x10* 

Sc-47  

1.0x10' 

27x102 

7.0x10-' 

1.9x10' 

3.1x10* 

83x10* 

Sc-48   

3.0x10-' 

81 

3  0x10-' 

81 

5.5x10* 

1.5x10" 

Se-75        

Selenium  (34)  

3.0 

8.1x10' 

3.0 

8.1x101 

5.4x102 

1  5x10* 

Se-79 

4.0x10' 

1.1x103 

2.0 

5.4x10' 

2.6x10-' 

7.0x10-2 

Si-31                 

Silicon  (14)  

6.0x10-1 

1.6x10' 

6.0x10-' 

1.6x10' 

1.4y10« 

3  9vl0" 

Si-32  

4.0x10' 

1.1x103 

5.0x10-1 

1.4x10' 

39 

1    1x102 

Sm-145             

Samarium  (62)  

1.0x10' 

2.7x102 

1  0x10' 

2.7x102 

98x10' 

2.6x103 

Sm-147 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

8  5x10-1 

2.3x10-« 

Sm-151                 .     .    . 

4.0x10' 

1   1x103 

1  0x10' 

2.7x102 

9.7x10-' 

2.6x10' 

Sm-153 

9.0 

24x102 

6.0x10    ' 

1.6x10' 

1.6x10* 

44x10* 

Sn-113(a) 

Tin  (50)  

4.0 

1.1x102 

2,0 

54x10' 

3  7x102 

1  0x10* 

Sn-117m 

70 

1.9x102 

40x10"  1 

1  1x10' 

3  0x103 

82x10* 

Sn-119m                 

4.0x10' 
4.0x10' 

1.1x103 

1.1x10' 

30x10' 
9.0x10  ' 

81x102 
2.4x10' 

1.4x102 
20 

3  7»103 

Sn-121m  (a)  

54x10 

Sn-123        

8.0x10-1 

2.2x10' 

60x10-' 

1.6x10' 

30x10= 

82x10' 
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A  1  AND  A 

:  Values  for  Radionuclides— Continued 

Element  and  atomic 
number 

A,(TBq) 

A,(Ci) 

A2(TBq) 

A2(Ci) 

Specific  activity 

Symbol  of  radionuclide 

(TBq/g) 

(Ci/g) 

Sn-125 

4.0x1(^1 

1.1x10' 

4.0x10-' 

1.1x10' 

4.0x103 

1.1X105 

Sn-126(a)  

6.0x10"! 

1.6x10' 

4.0x10-' 

1.1x10' 

1.0x10-3 

2.8x10-2 

Sr-82(a)  

Strontium  (38)  

2.0x10-' 

5.4 

2.0x1(h' 

5.4 

2.3x103 

6.2x10* 

Sr-85  

2.0 

5.4x10' 

2.0 

5.4x10' 

8.8x102 

2.4x10* 

Sr-85m  

5.0 

1.4x102 

5.0 

1 .4x102 

1.2x10* 

3.3x10^ 

Sr-87m  

3.0 

8.1x10' 

3.0 

8.1x10' 

4.8x105 

1.3x10^ 

Sr-89  

6.0x10-' 

1.6x10' 

6.0x10-' 

1.6x10' 

1.1x103 

2.9x10* 

Sr-90(a) 

3.0x10-' 

8.1 

3.0x10-1 

8.1 

5.1 

1.4x102 

Sr-91  (a)  

3.0x10^1 

8.1 

3.0x10-' 

8.1 

1.3x105 

3.6x10" 

Sr-92(a) 

1.0 

2.7x101 

3.0x10-' 

8.1 

4.7x105 

1.3x10"' 

T(H-3)  

Tritium  (1)  

4.0x10' 

1.1x103 

4.0x10' 

1.1x103 

3.6x102 

9.7x1 03 

Ta-178  (long-lived)  

Tantalum  (73)  

1.0 

2.7x10' 

8.0x10-' 

2.2x10' 

4.2x106 

1.1x10* 

Ta-179 

3.0x10' 

8.1x102 

3.0x10' 

8.1x102 

4.1x10' 

1.1x103 

Ta-182  

9.0x10^' 

2.4x10' 

5.0x10-' 

1.4x10' 

2.3x102 

6.2x103 

Tb-157  

Terbium  (65)  

4.0x10' 

1.1x10^ 

4.0x10' 

1.1x103 

5.6x10-' 

1.5x10' 

Tb-158 

1.0 

2.7x10' 

1.0 

2.7x10' 

5.6x10-' 

1.5x10' 

Tb-160 

1.0 

2.7x10' 

6.0x10-1 

1.6x10' 

4.2x102 

1.1x10* 

Tc-95ni  (a)  

Technetium  (43) 

2.0 

5.4x10' 

2.0 

5.4x10' 

8.3x102 

2.2x10* 

Tc-96  

4.0x10-' 

1.1x10' 

4.0x10-1 

1.1x10' 

1.2x10* 

3.2x105 

Tc-96m(a)  

4.0x10-' 

1  1x10' 

4.0x10-' 

1.1x10' 

1.4x106 

3.8x10^ 

Tc-97  

Unlimited 

Unlimited 

Unlimited 

Unlimited 

5.2x10-5 

1.4x10-3 

Tc-97m  

4.0x10' 

l.lxia' 

1.0 

2.7x10' 

5.6x102 

1.5x10* 

Tc-98  

8.0x10-' 

2.2x10' 

7.0x10-1 

1.9x10' 

3.2x10-5 

8.7x10^ 

Tc-99  

4.0x10' 

1.1x103 

9.0x10-' 

2.4x10' 

6.3x10^ 

1.7x10-2 

Tc-99m  

1  0x10' 

2.7x102 

4.0 

1.1x102 

1.9x105 

5.3x106 

Te-121  

■ — ■ 

Tellurium  (52) 

2.0 

5.4x10' 

2.0 

5.4x10' 

2.4x103 

6.4x10* 

Te-121m  

5.0 

1.4x102 

3.0 

8.1x10' 

2.6x102 

7.0x103 

Te-123m 

8.0 

2.2x102 

1.0 

2.7x10' 

3.3x102 

8.9x103 

Te-125m 

2.0x10' 

5.4x102 

9.0x10-' 

2,4x10' 

6.7x102 

1.8x10* 

Te-127 

2.0x10' 

5.4x102 

7.0x10-1 

1.9x10' 

9.8x10* 

2.6x106 

Te-127m  

2.0x10' 

5.4x102 

5.0x10-' 

1.4x10' 

3.5x102 

9.4x103 

Te-129  

7.0x10-' 

1.9x10' 

6.0x10-' 

1.6x10' 

7.7x105 

2.1x10' 

Te-129m(a)  

8.0x10-' 

2.2x10' 

4.0x10-' 

1.1x10' 

1.1x103 

3.0x10* 

Te-131m(a)  

7.0x10-1 

1.9x10' 

5.0x10-' 

1.4x10' 

S.OxlO* 

8.0x105 

Te-132(a)  

5.0x10' 

1.4x10' 

4.0x10-' 

1.1x10' 

1.1x10* 

8.0x105 

Th-227 

Thorium(90)  

1.0x10' 

2.7x102 

5.0x10-3 

1.4x10-' 

1.1x103 

3.1x10* 
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A I  AND  A^  Values  for  Radionuclides — Continued 


Symbol  of  radionuclide 

Element  and  atomic 
number 

A,(TBq) 

A(Ci) 

A:(TBq) 

A:(Ci) 

Specific  activity 

(TBq/g) 

(Ci/g) 

Th-228  (a) 

5.0x10- i 

1  4x10' 

1  0x10    • 

2.7x10    =      J 

3.0x10' 

8.2x102 

Th-229 

5.0 

1  4x10= 

soxio--* 

1.4x10-  = 

7.9x10-' 

2.1x10-' 

Th-230    

1.0x10' 

2.7x10- 

1.0x10-' 

2.7x10-  = 

7.6x10-" 

2.1x10-  = 

Th-231  

Thonum(90)  

4.0x10' 

1  1x10' 

20x10-: 

5.4x10-1 

2.0x10* 

5.3x10' 

Th-232          

Unlimited 

Unlimited 

Unlimited 

Unlimited 

4  0x10-» 

1.1x10-^ 

Th-234(a)         

3.0x10-1 

81 

30x10' 

8.1 

8  6x10= 

2.3x10" 

Th(nat) 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

8  1x10-" 

2.2x10-^ 

Ti-44(a) 

Titanium(22)  

5.0x10-' 

1  4x10' 

4  0x10  - ' 

1.1x10' 

64 

1.7x10= 

TI-200 

Thallium(81)  .._. 

9.0x10-' 

2.4x10' 

9  0x10    ' 

2.4x10' 

2.2x10" 

6.0x10' 

TI-201   

1.0x10' 

2.7x10-^ 

4.0 

1.1x10= 

7.9x10^ 

2.1x10* 

TI-202                    .   .. 

2.0 

5.4x10' 

20 

54x10' 

20x10' 

5.3x10" 

TI-204  

1.0x10' 

2.7x10=               7  0x10-' 

i 

1,9x10' 

1.7x10' 

46x10= 

Tm-167  

Thulium(69)  

7,0 

1.9x10= 

8  0x10    ' 

2,2x10' 

31x10' 

8.5x10" 

Tm-170 

3.0 

8  1x10' 

6,0x10    ' 

1.6x10' 

2.2x10= 

60>.10' 

Tm-171                .... 

4.0x10' 

1.1x10' 

40x10' 

1,1x10' 

4.0x10' 

1  ixia' 

U-230  (fast  lung  ab- 
sorptlon)(a)(d). 

Uranium(92)  

4.0x10' 

1,1x10' 

1,0x10    ' 

27 

1.0x10' 

2.7x10" 

U-230  (medium  lung 
absorption)  (a)(e). 

4.0x101 

1  1x10' 

1  0x10    ' 

2.7 

1.0x10-' 

27.10- 

U-230  (slow  lung  ab- 
sorption) (a)(f). 

4.0x10' 

1  1x10' 

1  0x10    ' 

2.7 

i.oxia' 

27x10^ 

U-232  (fast  lung  ab- 
sorption) (d). 

4.0x10' 

1  1x10' 

1,0x10    = 

2.7x10-' 

8  3x10-' 

22x10' 

U-232  (medium  lung 
absorption)  (e). 

4.0x10' 

1.1x10' 

1  0x10    : 

■ 

2.7x10-' 

8.3x10-' 

22«-'0 

U-232  (slow  lung  ab- 
sorption) (f). 

4.0x10' 

1  1x10' 

1  0x10    •' 

2.7x10-' 

83>.10-| 

22^10 

U-233  (fast  lung  ab- 
sorption) (d). 

Uranium  (92)  

4.0x10' 

1,1x10" 

9,0x10-  = 

2.4 

3.6x10-" 

9.7x10-' 

U-233  (medium  lung 
absorption)  (e). 

4.0x10' 

1  1x10' 

9  0x10    -' 

2.4 

3.6x10-" 

97.10     ^ 

• 

U-233  (slow  lung  ab- 
sorption) (f). 

4.0x10' 

1   1x10' 

9.0x10    = 

2.4 

3.6x10-" 

97vi0    • 

U-234  (fast  lung  ab- 
sorption) (d). 

4.0x10' 

1,1x10' 

9.0x10-  = 

2.4 

23x10-" 

6.2x10-' 

U-234  (medium  lung 
absorption)  (e). 

4.0x10' 

1,1x10' 

9.0x10-= 

2.4 

2.3x10-" 

62-10 

U-234  (slow  lung  ab- 
sorption) (f). 

4.0x10' 

1  1x10' 

9.0xia  = 

2.4 

2.3x1 0-» 

6  2>10  ■ 

U-235  (all  lung  absorp- 
tion types)  (a),  (d). 
(e),  (f). 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

8  0v10^ 

2.2x10-^ 
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A  1  AND  A 

:  Values  for  Radionuclides— Continued 

— » T 

„     ^  ,    ,     ^.        ...          Element  and  atomic 
Symbol  of  radionuclide                  ^^^^^^ 

A,(IBq)               A,  (CI)                A2(TBq) 

A2(Ci) 

Specific  activity 

(TBq/g) 

(Ci/g) 

U-236  (fast  lung  ab- 
sorption) (d). 

Unlimited           Unlimited 

Unlimiled 

Unlimited 

2.4x10-* 

6.5x10-^ 

U-236  (medium  lung 
absorption)  (e). 

Unlimited 

Unlimiled 

Unlimited 

Unlimited 

2.4x10-^ 

6.5x10-5 

U-236  (slow  lung  ab- 
sorption) (f). 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

2.4x10-'' 

6.5x10-5 

U-238  (all  lung  absorp- 
tion types)  (d),  (e),  (f). 

Unlimiled 

Unlimiled 

Unlimited 

Unlimited 

1.2x10-» 

3.4x10-^ 

U(nat)  

Unlimited 

Unlimiled 

Unlimited 

Unlimited 

2.6x1 0-« 

7.1x10-7 

U  (enriched  to  20%  or 
less)  (g). 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

§173.434 

§173.434 

U(dep)  

Unlimited 

Unlimited 

Unlimited 

Unlimited 

§173.434 

§173.434 

V-48 

Vanadium  (23)  

4.0x10-' 

1.1x10' 

4.0x10-' 

1.1x10' 

6.3x103 

1.7x105 

V-49 

4.0x10' 

1.1x103 

4.0x10' 

1.1x103 

3.0x102 

8.1x103 

W-178(a)  

Tungsten  (74)  

9.0 

2.4x102 

5.0 

1.4x102 

1.3x103 

3.4x10* 

W-181  

3.0x10' 

8.1x102 

3.0x10' 

8.1x102 

2.2x102 

6.0x103 

W-185 

4.0x10' 

1.1x103 

8.0x10-' 

2.2x10' 

3.5x102 

9.4x103 

W-187 

2.0 

5.4x10' 

6.0x10-' 

1.6x10' 

2.6x10* 

7.0x105 

W-188(a)  

4.0x10-1 

1.1x10' 

3.0x10-' 

8.1 

3.7x102 

1.0x10* 

Xe-122 

Xenon  (54)  

4.0x10^' 

1.1x10' 

4.0x10-' 

1.1x10' 

4.8x10* 

1.3x10* 

Xe-123 

2.0 

5.4x10' 

7,0x10-' 

1.9x10' 

4.4x105 

1.2x107 

Xe-127 

4.0 

t 

1.1x102 

2.0 

5.4x10' 

1.0x103 

2.8x10* 

Xe-131m 

4.0x10' 

1  1x103 

4.0x10' 

1.1xia3 

3.1x103 

8.4x10* 

Xe-133 

2.0x10' 

5.4x102 

1.0x10' 

2.7x102 

6.9x103 

1.9x105 

Xe-135 

3.0 

8.1x10' 

2.0 

5.4x10' 

9.5x10* 

2.6x10* 

Y-87(a)  

Yttrium  (39)  

1.0 

2.7x10' 

1.0 

2.7x10' 

1.7x10* 

4.5x105 

Y-88 

4.0x10-' 

1.1x10' 

4.0x10-' 

1.1x10' 

5.2x102 

1.4x10* 

Y-90 

3.0x10-' 

8.1 

3.0x10-' 

8.1 

2.0x10* 

5.4x105 

Y-91  

6.0x10-1 

1.6x10' 

6.0x10-' 

1.6x10' 

9.1x102 

2.5x10* 

Y-91m 

2.0 

5.4x10' 

2.0 

5.4x10' 

1.5x10" 

4.2x107 

Y-92 

2.0x10^' 

5.4 

2.0x10-' 

5.4 

3.6x10* 

9.6x10* 

Y-93 

3.0x10-' 

8.1 

3.0x10-' 

8.1 

1.2x105 

3.3x10* 

Yb-169 

Yttertium  (79)  

4.0 

1.1x102 

1.0 

2.7x10' 

8.9x102 

2.4x10* 

Yb-175 

3.0x10' 

8.1x102 

9.0x10-' 

2.4x10' 

6.6x103 

1.8x105 

Zn-65  

Zinc  (30) 

2.0 

5.4x10' 

2.0 

5.4x10' 

3.0x102 

8.2x103 

Zn-69 

3.0 

8.1x10' 

6.0x10-' 

1.6x10' 

1.8x10* 

4.9x107 

Zn-69m  (a)  

3.0 

8.1x10' 

6.0x10-' 

1.6x10' 

1.2x103 

3.3x10* 

Zr-88 

Zirconium  (40) 

3.0 

8.1x10' 

3.0 

8.1x10' 

6.6x102 

1.8x10* 
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A 1  AND  A  2  Values  for  Radionuclides— Continued 


Symbol  of  radionuclide 


Element  and  atomic 
number 


A,(TBq) 


Ai(Ci) 


A:(TBq) 


A:(Ci) 


Specific  activity 


(TBQ/g) 


(Ci/g) 


Zr-93 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

9.3x10  ' 

2.5x10  ' 

Zr-95  (a)  ..: 

2.0 

5.4x10' 

8.0x10-1 

2.2x10' 

7.9x102 

2.1x10* 

Zr-97  (a)  

4.0x10  ' 

1.1x10' 

4.0x10^' 

1    1x10' 

7  IvIO" 

1.9x10* 

(a)  A I  and/or  A;  values  include  contributions  from  daughter  nuclides  with  half-lives  less  than  10  days 

(b)  [Reserved] 

(c)  The  quantity  may  be  determined  from  a  measurement  of  the  rate  of  decay  or  a  measurement  of  the  radiation  level  at  a  prescnbed  distance 
from  the  source. 

(d)  These  values  apply  only  to  compounds  of  uranium  that  take  the  chemical  form  of  UFh.  UO.-F:  and  UOmNOO:  m  both  normal  and  accident 
conditions  of  transport. 

(e)  These  values  apply  only  to  compounds  of-uranium  that  take  the  chemical  form  of  UQ.   Uf ,  UCL  and  he«avaient  compounds  <n  both  nor- 
mal and  accident  conditions  of  transport 

(f)  These  values  apply  to  all  compounds  of  uranium  other  than  those  specified  in  notes  (d)  and  le)  of  this  table 

(g)  These  values  apply  to  unirradiated  uranium  only 

(h)  A,  =  0.1  TBq  (2.7  Ci)  and  A:  =  0.001  TBq  (0.027  Ci)  for  Ct-252  for  domestic  use 
(i)  A:  =  0.74  TBq  (20  Ci)  for  Mo-99  for  domestic  use. 


31.  A  new  §  173.436  would  be  added 
to  read  as  follows: 


§  173.436    Table  of  exempt  material  activity     activity  limits  for  radionuclides  is  as 
concentrations  and  exempt  consignment  follows: 

activity  limits  for  radionuclides. 

The  table  of  exempt  activity 
concentrations  and  exempt  consignment 


Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for  Radionuclides 


Symbol  of  radionuclide 

Element  and  atomic  numtjer 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Bq/g) 

Activity  con- 
centration for 
exempt  mate- 
nal 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Act'vify  limit 

tor  exempt 

consignment 

(Ci) 

Ac-225  (a)  

Actinium  (89)  

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10-'' 

Ac-227  (a) 

1.0x10-1 

2.7x10-1  = 

1.0x10' 

27x10-» 

Ac-228 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Ag-105 

Silver  (47)  

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10-' 

Aa-108m  (a)  (b)       

1.0x10' 

2.7x10-'" 

1  OxICK 

2.7X10-S 

Aa-110m  (a) 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10' 

Ag-111 

1.0x10' 

2.7x10-« 

1.0x10* 

2.7x10-' 

AI-26      

Aluminum  (13)  

1.0x10' 

2.7x10-10 

1.0x10' 

2.7x10* 

Am-241                                 

Americium  (95)  

1.0 

2.7x10-" 

1.0x10* 

2.7x10-'' 

Am-242m  (a)  (b) 

1.0 

2.7x10-" 

1.0x10* 

2.7x10-' 

Am-243  (a)  (b)                   

1.0 

2.7x10-" 

1.0x10' 

2.7x10-" 

Ar-37                          

Arqon  (18) 

1.0x10* 

2.7x10-'' 

1.0x10" 

2.7x10-' 

Ar-39 

1.0x10'' 

2.7x10-" 

1.0x10* 

2.7x10-' 

Ar-41      

1  0x10= 

2.7x10 -» 

I.OxlO" 

2.7x10-  = 

As-72 

Arsenic  (33)  

1.0x10' 

2.7x10-'" 

1  O-IO" 

2.7x10-* 

As-73                                   

1.0x10? 

2.7x10-" 

1  OxIQ- 

y... ..       . , 

2.7x10-* 

As-74 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

As-76 

1.0x10= 

2.7x10-' 

1.0x10' 

2.7x10-* 

As-77 

1  0x10' 

2.7x10-« 

1.0x10* 

2.7x10-' 
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Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Bq/g) 

Activity  con- 
centration tor 
exempt  mate- 
rial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

1- 

At-211  (a) 

Astatine  (85)  

1.0x103 

2.7x10-" 

1.0x10' 

2.7x10-* 

Au-193  

Gold  (79) 

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Au-194  

1.0x10' 

2.7x10-"' 

lOxlO" 

2.7x10-5 

Au-195  

1.0x102 

2.7x10-' 

1.0x10'' 

2.7x10-* 

Au-198 

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

Au-199  

1.0x102 

2.7x10-9 

lOxlO* 

2.7x10-5 

Ba-131  (a) 

Barium  (56)  

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

Ba-133  

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

Ba-133m  

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

Ba-140  (a),(b)  

1.0x10' 

2.7x10- '0 

1.0x10* 

2.7x10-* 

Be-7  

Beryllium  (4)  

1.0x103 

2.7x10-« 

1.0x10-'' 

2.7x10-* 

Be-10  

1.0x10* 

2.7x10-'' 

1.0x10* 

2.7x10-5 

Bi-205 

Bismuth  (83)  

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

Bi-206 

1.0x10' 

2.7x10-10 

1.0x105 

2.7x10-* 

Bi-207 

1.0x10' 

I 

2.7x10-'° 

1.0x10* 

2.7x10-5 

Bi-210 

1.0x103 

2.7x10-8 

1.0x10* 

2.7x10-5 

Bi-210m(a)  

1.0x10' 

2.7x10-'° 

1.0x105 

2.7x10-* 

Bi-212  (a),(b) 

1.0x10' 

2.7x10-'° 

1.0x105 

2.7x10-* 

Bk-247 

Berkelium  (97)  

1.0 

2.7x10-" 

1.0x10* 

2.7x10-' 

Bk-249(a)  

1.0x103 

2.7x10-8 

1.0x10* 

2.7x10-5 

Br-76  

Bromine  (35)  

1.0x10' 

2.7x10-'° 

1.0x105 

2.7x10-* 

Br-77  

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

Br-82  

1.0x10' 

2.7x10-'° 

1.0x10* 

27x10-5 

C-11  

Carbon  (6)  

1.0x10' 

2.7x10-'° 

1.0x10* 

2.7x10-5 

C-14  

1.0x10* 

2.7x10-' 

1.0x10' 

2.7x10-* 

Ca-41  

Calcium  (20)  

1.0x105 

2.7x10-6 

1.0x10' 

2.7x10-* 

Ca-45  

1.0x10* 

2.7x10-'' 

1.0x10' 

2.7x10-* 

Ca-47  (a) 

1.0x10' 

2.7x10-'° 

1.0x10* 

2.7x10-5 

Cd-109  

Cadmium  (48) 

1.0x10* 

2.7x10-'' 

1.0x10* 

2.7x10-5 

Cd-113m  

1.0x103 

2.7x10-8 

1.0x10* 

2.7x10-5 

Cd-115(a) 

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

Cd-115m  

1.0x103 

2.7x10-8 

1.0x10* 

2.7x10-5 

Ce-139  

j  Cerium  (58) 

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-5 

ro-141                    

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 
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Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
cenlrat'ion  tor 
exempt  mate- 
rial 
(Bq/g) 

Activity  con- 
centration (or 
exempt  mate- 
nai 
(Cig) 

Activity  limit 

tor  exempt 

consignmen) 

(Bq) 

Activity  limit 

fc  exempt 

consignment 

(CD 

Ce-143                           

1,0x10-' 

2  7x10    ' 

1  0x10" 

2.7x10-' 

Ce-144  (a).{b)  

1.0x102 

2.7x10-' 

1.0x10^ 

2.7x10-* 

Cf-248     .    .           

Californium  (98)  

1.0x10' 

2.7x10-^ '« 

1.0x10^ 

2.7x10' 

Cf-249 

1.0 

2.7x10-" 

1.0x10' 

2.7x10-" 

Cf-250 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Cf-251                              

1.0 

2.7x10-" 

1.0x10' 

2.7x10-" 

Cf-252 

1.0x10' 

2.7x10-"' 

1.0x10* 

2.7x10-' 

Cf-253  (a)                       

1.0x102 

2.7x10-" 

1.0x10' 

2.7x10-* 

Cf-254                                               .    . 

10 

2.7x10-" 

1.0x10' 

2.7x10-" 

CI-36            ..    .              

Chlorine  (17)   

lOxW 

2  7.10    - 

1  0-10' 

2  7.10-* 

CI-38 

1.0x10' 

2.7x10-1" 

1.0x10' 

2.7x10* 

Cm-240         

Cunum  (96) 

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Cm-241                          

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-' 

Cm-242 

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Cm-243 

1.0 

2.7x10-" 

1.0x10* 

2.7x10-' 

Cm-244 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Cm-245                         

1.0 

2.7x10-" 

1.0x10' 

2.7x10-« 

Cm-246                                            

1.0 

2.7x10-" 

1.0x10' 

2.7x10-" 

Cm-247(a) 

1.0 

2,7x10-  ■ 

1  0x10* 

2.7x10-' 

Cm -248 

1.0 

2.7x10-" 

1.0x10' 

2  7.10    ' 

Co-55 

Cobalt  (27)  

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Co-56 

1.0x10' 

2.7x10-'" 

1.0x1  a' 

2.7x10* 

Co-57 

1.0x10= 

2.7x10-' 

1.0x10* 

2.7x10' 

Co-58 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Co-Sflm 

1.0x10* 

2.7x10-' 

1.0x10' 

2.7x10-* 

Co-60 

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x10-* 

Cr-51  

Chromium  (24)  

1.0x10^ 

2.7x10-" 

1.0x10' 

2.7x10-* 

Cs-129                               

Cesium  (55)  

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

1.0x10' 

2.7x10-« 

1.0x10* 

2.7x10-' 

Cs-132                                          

1.0x10' 

27.10 

1  Q.IO' 

2.7x10* 

Cs-134 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Cs-134m 

1.0x10' 

2.7x10-" 

1.0x10' 

2.7x10-* 

Cs-135 

1.0x10^ 

2.7x10-^ 

1.0x10' 

2.7x10* 

Cs-136 

1.0x10' 

2.7x10-'" 

1.0x1  a' 

2.7x10-* 
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r 

Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Bq/g) 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Cs-137  (a),  (b)  

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-7 

Cu-64  

Copper  (29)  

1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Cu-67  

1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Dy-159  

Dysprosium  (66)  

1.0x103 

2.7x10-8 

1.0x107 

2.7x10-* 

Dy-165  

1.0x103 

2.7x10-s 

1.0x106 

2.7x10-5 

Dy-166(a) 

1.0x10-' 

2.7x10-8 

1.0x10* 

2.7x10-5 

Er-169  

Erbium  (68) 

1.0x10* 

2.7x10-' 

1.0x107 

2.7x10-* 

Er-171   

1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Eu-147  

Europium  (63)  

1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Eu-148  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-5 

Eu-149  

1.0x102 

2.7x10-9 

1.0x107 

2.7x10-* 

Eu-150  (Short-lived) 

1.0x103 

2.7x10-8 

1.0x106 

2.7x10-5 

1.0x103 

2.7x10-8 

1.0x106 

2,7x10-5 

ElJ-152  

1.0x10' 

2.7x10-'" 

1.0x106 

2,7x10-5 

Eu-152m  

1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Eu-154  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-5 

Eu-155  

1.0x102 

2.7x10-9 

1.0x107 

2.7x10-* 

Eu-156  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-5 

Fluonne  (9)  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-5 

Fe-52(a)  

Iron  (26)  

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

Fe-55 

1.0x10* 

2.7x10-7 

1.0x10* 

2.7x10-5 

Fe-59 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

Fe-60(a)  

1.0x102 

2.7x10-9 

1.0x105 

2.7x10-* 

Ga-67  

Gallium  (31)  

1.0x102 

2.7x10-9 

1.0x10* 

2.7x10-5 

Ga-68 

1.0x10' 

2.7x10-'"- 

1.0x10' 

2.7x10-* 

Ga-72  

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-* 

Gadolinium  (64)  

1,0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

Gd-148  

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-7 

Gd-153 

1.0x102 

2.7x10-9 

1.0x107 

2,7x10-* 

Gd-159  

1.0x103 

2.7x10-8 

1.0x106 

2.7x10-5 

Ge-68  (a)                                  ... 

Germanium  (32)  

1.0x10^ 

2,7x10-10 

1.0x105 

2.7x10-* 

Ge-71 

1.0x10* 

2.7x10-7 

1.0x108 

2.7x10-3 

Ge-77 

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-* 

Hf-172  (a) Hafnium  (72) 

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-5 
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Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  mate- 
nal 
(Bq-g) 

Activity  con- 
centration for 
exempt  mate- 
nal 
(Ci/g) 

Activity  lima 

tor  exempt 

consignment 

(Bq) 

Activity  limit 

tor  exempt 

consignment 

(Ci) 

Hf-175                                   

I.OxICF 

2.7x10-*' 

1  O-tO'- 

2  -■10    ^ 

Hf-181 

1.0x10^ 

2.7x10-'" 

I.OxlOe 

2.7x10^ 

Hf-182 

1.0x102 

2.7x10-" 

1.0x10« 

2.7x10-' 

Ha-194  (a^ 

Mercury  (80)  

1.0x10^ 

2.7x10"'" 

1.0x106 

2.7x10-' 

Ha-195m(a^ 

1.0x102 

2.7x10-"* 

1.0x106 

2.7x10-' 

Hg-197 

1.0x102 

2.7x10-" 

1.0x10^ 

2.7x10-* 

Ha-197m                                   

1.0x102 

2.7s<10-" 

1.0x106 

2.7x10-' 

Hg-203  

1.0x102 

2.7x10    " 

1.0x105 

2.7x10-* 

Ho-166                                

Holmium  (671  

1.0x103 

2.7x10" 

1.0x105 

2.7x10* 

Ho- 166  m 

1.0x10^ 

2.7x10-'" 

1.0x106 

2.7x10' 

1-123  '. 

Iodine  (53)  

1.0x102 

2.7x10-" 

1.0x10'' 

2.7x10-" 

1-124  

1  0.10- 

27O0     '" 

1  0.10'- 

2.7x10' 

1.0x103 

2.7x10-"* 

1.0x106 

2.7x10-' 

1-126  

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-' 

1-129  

1.0x102 

2.7x10-" 

1.0x105 

2.7x10-* 

1-131  

• 

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-' 

1-132  

1.0x101 

2.7x10-'" 

1.0x105 

2.7x10-* 

1-133 

1.0x10^ 

2.7x10-'" 

1.0x106 

2.7x10' 

1-134  

1.0x101 

2.7x10    1" 

1.0x105 

2.7x10* 

1-135(3)  

1.0x10^ 

2.7x10-1" 

1.0x106 

2.7x10' 

ln-111  

Indium  (49) ; 

1.0x102 

2.7x10-" 

1.0x106 

2.7x10    ' 

In-113m  

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-" 

In-114m  (a)  

1  0-10' 

2.7x10-" 

1,0x106 

2.7x10' 

In-115m  

1.0x102 

2.7x10-" 

1  0-10' 

2.7x10' 

Ir-189(a)  

Iridium  (77)  

1.0x10= 

2.7x10-" 

1.0x10^ 

2.7x10--' 

lr-190 

1.0x10' 

2.7x10'" 

1.0x10^ 

2.7x10' 

lr-192 

1.0x10' 

2.7x10-'" 

1.0x10^ 

2.7x10-' 

lr-194 

1.0x102 

2.7x10-" 

1.0x101* 

2.7x10-* 

K-40  

Potassium  (19)  

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10    ' 

K-42  

1.0x10= 

2.7x10-' 

1.0x10* 

2.7x10-' 

K-43  

1.0x10' 

2.7x10-1" 

1.0x10* 

2.7x10' 

Kr-81   

Krypton  (36)  

1.0x10^ 

2.7x10-7 

1.0x10"' 

2.7x10-" 

Kr-85  

i.oxia' 

2.7x10-'- 

1.0x10^ 

2.7x10-' 

Kr-85m  

1.0x10' 

2.7x10-" 

1.0x10'" 

2.7x10-' 

Kr-87  

1  0^10- 

2.7x10    " 

1.0x10" 

i. ■ 

2.7x10-  = 
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Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Bq/g) 

1 
Activity  con- 
centration for 
exempt  mate- 
rial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(CI) 

La-137 

Lantfianum  (57)  

1.0x10' 

2.7x10-" 

1.0x10' 

27x10    -> 

La-140 

1.0x10' 

2.7x10-1" 

1.0x10*^ 

2.7x10-" 

Lu-172 

Lutetium  (71)  

1.0x10' 

2.7x10'" 

1.0x10*' 

2.7x10--^ 

Lu-173  

1.0x10= 

2.7x10-'^ 

1.0x10' 

2.7x10    * 

Lu.174                                          

1.0x10- 

2.7x10^'^ 

1.0x10' 

2.7x10    -> 

Lu-174m 

1.0x10= 

2.7x10-" 

1.0x10' 

....  [ 

2.7x10--' 

Lu-177 

1.0x10' 

2.7x10-» 

1.0x10" 

1 

2.7x10--' 

Mg-28(a)  

Maanesium  (12)     

1.0x10' 

2.7x10-.'o 

i.oxia"^ 

2.7x10-" 

Mn-52  

Manganese  (25)  

1.0x10' 

2.7x10-'" 

1.0x10'^ 

2.7x10-" 

Mn-53                                            

1.0x10* 

2.7x10-^ 

1.0x10" 

2.7x10-2 

Mn-54 

1.0x10' 

2.7x10-1" 

1.0x10^ 

2.7x10-" 

Mn-56 

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x10-" 

Mo-93 

Molytxienum  (42) 

1.0x10' 

2.7x10-'* 

1.0x10* 

2.7x10-' 

Mo-99  (a)                                       

1.0x10= 

2.7x10-'^ 

I.OxlO*' 

2.7x10--^ 

N-13 

Nifroaen  (7) 

1.0x10= 

2.7x10-^ 

1.0x10" 

2.7x10-  = 

Na-22                                          

Sodium  (11)  

1.0x10' 

2.7x10-'" 

1.0x10^ 

2.7x10-' 

Na-24 

1.0x10' 

2.7x10-'" 

1.0x10"^ 

2.7x10-" 

\ 

Nb-93m  

Niobium  (41)  

1.0x10^ 

2.7x10-^ 

1.0x10' 

2.7x10--' 

Nb-94 

1.0x10' 

2.7x10-1" 

1.0x10^ 

2.7x10"-' 

Nb-95 

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10-5 

Nb-97 

1.0x10' 

2.7x10'" 

1.0x10" 

2.7x10-' 

Neodymium  (60)  

Nd-147  

1.0x10=      ■ 

2.7x10-" 

1.0x10" 

2.7x10-' 

Nd-149 

1.0x10= 

2.7x10-" 

1.0x10" 

2.7x10' 

Nickel  (28)  

Ni-59                                 

1.0x10^ 

2.7x10-' 

I.OxlO" 

2.7x10' 

NI-63  ' 

1.0x10-^ 

2.7x10-" 

LOxIQi* 

2.7x10-' 

NI-65 

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10-' 

Np-235  

Neptunium  (93) 

1.0x10' 

2.7x10-'* 

1.0x10' 

2.7x10--' 

Nd-236  (short-lived)                

1.0x10' 

2.7x10'* 

1.0x10' 

2.7x10    -> 

Nd-236  (lona-lived)                  

1.0x10' 

2.7x10-» 

1.0x10' 

2.7x10-* 

Nd-237  (b) 

1.0 

2.7x10-" 

1.0x10' 

2.7x10-'* 

i. 

Np-239  

1.0x10= 

2.7x10-" 

1.0x10' 

2.7x10-* 

Os-185 

Osmium  (76) 

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10' 

1.0x10= 

2.7x10-" 

1.0x10' 

2.7x10--* 

Os-191m 

1.0x10' 

2.7x10-" 

1.0x10' 

2.7x10-* 

1 
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Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for  Radionuclides— 

Continued 


Symbol  of  radionuclide 


Element  and  atomic  number 


Os-193 


Os-194(a) 


Activity  con- 
centration for 
exempt  mate- 
rial 
(Bq/g) 


Activity  con- 
centration for 
exempt  mate- 
nal 
iCig) 


Activity  limit 

for  exempt 

consignment 

(Bqi 


0x10^ 


2.7x10-' 


,0x10= 


2.7x10-' 


1  0>10' 


1.0x10' 


Activity'  limit 

for  exempt 

consiQnment 

(Cm 


T 


2.7x10-5 


2.7x10-* 


P-32 


P-33 


Phosphorus  (15) 


.0x10' 


0x10'' 


2.7x10-« 


1.0x10' 


2.7x10-" 


1.0x10* 


2.7x10-* 


2.7x10-' 


Pa-230  (a)  1  Protactinium  (91) 


Pa-231 


Pa-233 


Pb-201    Lead  .(82) 


Pb-202  

Pb-203    

Pb-205                 

Pb-210  (a)  (b)             

Pb-212  (a),(b)  

OxIQi 


2.7x10- '0 


I.OxlO* 


2.7x10-" 


LOxia' 


0x102 


2.7x10-' 


1.0x107 


.0x10' 


2.7x10- 'o 


1.0x10* 


0x10' 


2.7x10-8 


1.0x10* 


Oxiq; 


.o-»io^ 


,0x10' 


.0x10' 


2.7x10-' 


T.OxlO* 


2.7x10- 


1  0-10 


2.7x10-'" 


1.0x10* 


2.7x10-'" 


1.0x10* 


-I- 


2.7x10-' 


2.7x10-« 


2.7x10-* 


2.7x10-' 


2.7x10-' 


2.7x10-' 


2.7x10- 


2.7x10- 


2.7x10-* 


Pd-103(a)  I  Palladium  (46) 


Pd-107 


Pd-109 


.0x103 


.0x105 


.0x103 


2.7x10-8 


1.0x108 


2.7x10-* 


1.0x108 


2.7x10-8 


1.0x10« 


2.7x10-5 


2.7x10-' 


2.7x10- 


Pm-143  Promethium  (61 ) 


Pm-144 


Pm-145 


Pm-147 


Pm-148m  (a) 


Pm-149 


Pm-151 


Po-210  Polonium  (84) 


Pr-142  I  Praseodymium  (59) 


Pr-143 


R-188  (a)  Platinum  (78) 


R-191 


R-193 


R-193m 


R-195m 


R-197 


R-197m 


Pu-236 


Plutonium  (94) 


.0x102 


2.7x10' 


1.0x106 


.0x10^ 


2.7x10-10 


1.0x106 


.0x103 


2.7X10-X 


1.0x10^ 


0x10* 
,0x10^ 


2.7x10- 


1.0x10^ 


2.7x10- 'o 


1  0«10*' 


.0x103 


2.7x10-8 


1.0x106 


,0x102 


2.7x10-9 


1.0x106 


,0x1 0^ 


2.7x10- '« 


1.0x10* 


.0x102 


2.7x10-' 


1.0x10* 


.0x10* 


2.7x10-' 


1.0x106 


,0x1 0^ 


2.7x10-1° 


1.0x106 


0x102 


2.7x10-' 


1.0x106 


.0x10* 


2.7x10- 


1.0x10^ 


.0x103 


2.7x10" 


1.0x10^ 


0>1CF 


2  7. 10-' 


1  0.10*^ 


.0x103 


.0x102 


.0x10' 


2.7x10-8 


1.0x106 


2.7x10-' 


1.0x106 


2.7x10-'" 


1.0x10* 


2.7x10-' 


2.7x10-' 


2.7x10-* 


27x10-* 


2.7x10 -s 


2.7x10-' 


2.7x10-' 


2.7x10-'' 


2.7x10-* 


2.7x10- 


2.7x10-' 


2.7x10-' 


2.7x10-* 


2.7x10-* 


2.7x10-' 


2.7x10-' 


2.7x10' 


2.7x10-7 
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Continued 


— y 

Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Bq/g) 

Activity  con- 
centration for  i 
exempt  mate- 
rial 
(Ci/g) 

1 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Pij-237 

1.0x103 

__ f 

2.7x10-« 

T 

2.7x10^"         i 

1.0x10^ 

__ f 

1.0x10" 

2.7x10-- 

Pu-238  

1.0                   i 

2.7x10-" 

Pu-239  

1.0 

2.7x10-" 

1.0x10" 

2.7x10-" 

Pu-240  

1.0 

2.7x10-" 

1.0x103 

2.7S10->< 

Pu-241  (a)  

1.0x102 

2.7x10-" 

1.0x105 

2.7x10-" 

Pu-242 

1.0 

2.7x10-11 

1.0x10" 

2.7x10    " 

Pu-244(a)  

1.0                    j 

2.7x10-" 

1.0x10" 

2.7x10-" 

Ra-223  la)                                         

Radium  (88)  (b)  

1.0x102        ! 

2.7x10-" 

f 

2.7x10-'" 

1.0x105 

4 

1.0x105 

2.7x10 -Mb) 

Ra-224  (a),(b) 

1.0x101 

2.7x10-" 

Ra-225(a) 

1.0x102 

2.7x10-" 

1.0x105 

2.7x10-* 

Ra-226  (a),(b)  

1.0x10^ 

2.7x10-'" 

1.0x10" 

2.7x10-' 

Ra-228(a) 

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-" 

Rb-81   

Ruhlriium  (37)                            

- 
1.0x101 

2.7x10-'" 

1.0x106 

2.7x10^ 

Rb-83(a) 

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-5 

Rb-84  

__ 1 

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-^ 

Rb-86  

1.0x102 

2.7x10-" 

1.0x105 

2.7x10" 

Rb-87  



1 

1.0x10" 

2.7x10-" 

1.0x10^ 

2.7x10--' 

Rb(nat)  

1.0x10* 

2.7x10-^ 

1.0x107 

2.7x10--» 

Re-184  

Rhenium  (75)   

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-"^ 

Re-184m  

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-5 

Re-186                                         

1.0x103 

2.7x10-» 

1.0x106 

2.7x10-5 

1 

Re-187                 

1.0x106 

2.7x10-s 

1.0x109 

2.7x10-  = 

Re-188                                 

1.0x102 

2.7x10-" 

1.0x105 

2.7x10" 

Sa.1AQ   (a\ 

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-5 

Re(nat)  

1.0x10« 

2.7x10-5 

1.0x109 

2.7x10-: 

flh-99                          

Rfiodium  (45)  

1.0x10' 

2.7x10-1" 

1.0x106 

2.7x10-5 

,  .  . 

Rh-101                                 

1.0x102 

2.7x10-" 

I.OxlO'' 

2.7x10--' 

• 

Rh-102                                          

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-5 

Rfi-102m                       

1,0x102 

2.7x10-" 

1.0x106 

2.7x10-5 

J 

Rh-103m                               

1.0x10" 

2.7x10-^ 

1.0x10« 

2.7x10-' 

Rh-105 

1.0x102 

2.7x10-" 

1.0x10^ 

2.7x10-' 

Rn-222  (a)  (b) 

Radon  (86) 

1.0x10' 

2.7x10-'" 

1.0x108 

2.7x10-? 

Ru-97 

Rutfienium  (44) 

1.0x102 

2.7x10-" 

1.0x10^ 

2.7X10--' 

1                      ■  " 

Ru-103(a) 

1.0x102 

2.7x10-" 

1.0x106 

1 

i  2.7x10-5 

. 
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Continued 


Symbol  of  radionuclide 


Activity  con-  Actvitycon-  ^^tivity  limit  Activity  limit 

^^"'^3'°"°^  centrationor  t^,  exempt  to- exempt 

Element  and  atomic  number             exempt  mate-  exempt  mate-  consignment  consignment 

(B?g>                  (Cf;.  'B^'  'CO 


Ru-105                                                .   . 

1  0-10' 

27>10     ' 

1.0x10« 

2.7x10    ^ 

Ru-106  (a)  (b)                                

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-* 

S35 

Sulphur  (16)  

1.0x10* 

2.7x10-6 

1.0x10" 

2.7x10    ' 

Sb-122                 

Antimony  (51)  

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-' 

Sb-124 

1.0x10' 

2.7x10'" 

i.oxw 

2.7x10   * 

tr 

Sb-125             

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10-* 

Sb-126 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10* 

Sc-44                                          

Scandium  (21)  

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10* 

Sc-46 

1  0x10 

2.7x10-'" 

1  0x10- 

2.7x10* 

Sc-47 

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10* 

Sc-48 

1.0x10' 

2.7x10-1" 

1.0x10* 

2.7x10-* 

Se-75 

Selenium  (34)  

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10' 

Se-79  

1.0x10* 

2.7x10-^ 

1.0x10' 

2.7x10-* 

Si-31  

Silicon  (14) 

1.0x10' 

2.7x10 -« 

1.0x10* 

2.7x10-* 

1.0x10' 

2.7x10-" 

1.0x10* 

2.7x10-* 

Sm-145  

Samarium  (62)  

1.0x10= 

2.7x10-" 

1  0x10' 

2.7x10* 

Sm-147  

1,0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Sm-151   

I.OxW 

27x10-' 

1.0x10" 

2.7x10-' 

Sm-153  

1.0x10= 

2  7x10-" 

1  0x10' 

2.7X10-* 

Sn-113  

(a)Tin(50)  

1.0x10' 

2.7x10-" 

1.0x10" 

2.7x10    * 

Sn-117m  

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10-* 

Sn-119m  

1.0x10' 

2.7x10-" 

1.0x10' 

2.7x10* 

Sn-121m  (a)  

1.0x10' 

2.7x10" 

1.0x10' 

2.7x10* 

Sn-123  

1.0x10' 

I ' 

2.7x10-" 

1.0x10* 

2.7x10-* 

Sn-125  

1.0x10= 

2.7x10" 

1.0x1  a* 

2.7x10* 

Sn-126{a)  

1.0x10' 

2.7x10-1" 

1.0x1  a* 

2.7x10* 

Sr-82(a) 

Strontium  (38)  

1.0x10' 

2.7x10-'" 

1 • — 

1.0x10* 

2.7x10* 

Sr-85  

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10* 

Sr-85m  

1  0x10' 

2  7x10-9 

1  0x10" 

2.7x10* 

Sr-87m  

1.0x10= 

2.7x10    " 

1  0x^0' 

2.7x10-* 

Sr-89  

- 

1.0x10' 

2.7x10-« 

1.0x10* 

2.7x10   * 

Sr-90(a).(b)  

1.0x102 

2.7x10-" 

1.0x10^ 

2.7x10-' 

Sr-91  (a) 

1.0x101 

2.7x10-'" 

1.0x105 

2.7x10-* 

Sr-92  (a) 

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10* 
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1 

Symbol  of  radionuclide 

— r 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  mate- 
nal 
(Bq/g) 

Activity  con- 
centration for 
exempt  mate- 
rial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 
for  exempt 
consignment 
(Ci)      ■ 

T(H-3) 

Tritium  (1)  

1.0x106 

2.7x10-^ 

1.0x109 

2.7x10- 

Ta-178  (long-lived) 

Tantalum  (73)  

1.0x10'             i 

2.7x10^'"        I 

i 
1.0x106 

2.7x10-^ 

Ta-179 

1.0x103 

2.7x10-«          i 

1.0x10^ 

2.7x10-' 

Ta-182 

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10    " 

Tb-157 

Terbium  (65)  '• 

1.0x10" 

2.7x10^^ 

1.0x10'' 

2.7x10-^ 

Tb-158 

1.0x10' 

2.7x10'" 

1.0x106 

2.7x10-^ 

Tb-160 .'. 



1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-' 

Tc-95m  (a)  

Technetium  (43)  

_ 

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-'^ 

Tc-96 

1.0x10' 

2.7x10-'" 

1,0x106 

2.7x10-' 

-  ■      t 
1.0x103 

1 

2.7x10-'*          '' 

1.0x10^ 

2.7x10--' 

Tc-97 

1.0x103 

2.7x10-'* 

1.0x106 

2.7x10-' 

Tc-97m  

1.0x103 

2.7x10-** 

1.0x10^             ! 

2.7x10--' 

Tc-98 

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-' 

Tc-99 

I.OxlO" 

2.7x10-" 

1.0x10^ 

2.7x10--' 

_ 1 

1.0x102 

2.7x10-'^ 

1.0x10^            i 

2.7x10--' 

Te-121                           

Tellunum  (52)    

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-' 

1.0x102 

2.7x10-'^ 

1.0x105 

2.7x10-" 

Te-123m                                          

1.0x102 

2.7x10-^ 

1.0x10^ 

2.7x10-' 

1.0x103 

2.7x10-** 

1.0x10^ 

2.7x10-' 

Te-127                                   

1.0x103 

2.7x10-** 

1.0x106 

2.7x10-' 

1.0x103 

2.7x10-** 

1.0x10^ 

2.7x10--' 

Te-129                                

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-' 

Te-129m  (a) 

1.0x103 

2.7x10-'* 

1.0x106 

2.7x10-^ 

Te-131m  (a)                                     

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10' 

Te-132  (a) 

1.0x102 

2.7x10-" 

1.0x10^ 

2.7x10--' 

Th-227                                        

Tfiorium  (90)  

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10-" 

Th-228  la)  (b)                    

1.0 

2.7x10-" 

1.0x10" 

2.7x10-" 

Th-229  (b^ 

1.0 

2.7x10" 

1.0x103 

2,7x10-** 

Th-230                                   

1.0 

2.7x10" 

1.0x10" 

2.7x10-" 

Th-231                                       

1.0x103 

2.7x10** 

1.0x107 

2.7x10--' 

1.0x10' 

2.7x10'" 

LOxlO--" 

2.7x10-^ 

Th-234  (a)  (b)                     

1.0x103 

2.7x10-** 

1.0x106 

2.7x10-" 

Th  (nat)  (b)                             

1.0 

2.7x10" 

1.0x10"' 

2.7x10-» 

Ti_44  (a)                                   

Titanium  (22)  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-" 
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Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration tor 
exempt  mate- 

nal 
(Bqg) 

Activity  con- 
centration for 
exempt  mate- 
rial 
iCi  gi 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

fc  exempt 

consignment 

(Ci) 

TI-200                     

Thallium  (81) 

1.0«10' 

27x10    '" 

1.0x106 

27x10^ 

TI-201                                    

1.0x102 

2.7x10-' 

1.0x106 

2.7x10^ 

TI-202                                     

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-^ 

TI-204 

I.OxW 

2.7x10^ 

LOxlO-* 

2.7x10-' 

Tm-167                         

Thulium  (69)  

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-' 

Tm-170 

1.0x103 

2.7x10-" 

1.0x106 

2.7x10-' 

Tm-171 

1.0x10^ 

2.7x10-' 

1.0x108 

2.7x10-' 

Uranium  (92)   

U-230  (fast  lung  absorption)  (a),(b).(d) 

1.0x10^ 

2.7x10"' 

1.0x105 

2.7x10-* 

U-230     (medium     lung     absorption) 
(a).(e). 

1  Ov10' 

2  yvio-'" 

1  0-10- 

2.7x10-6 

U-230  (slow  lung  absorption)  (a),(f)  .... 

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-* 

Uranium  (92)  

U-232  (fast  lung  absorption)  (b),(d)  

1.0 

2.7x10-" 

1.0x103 

2.7x10-8 

U-232  (medium  lung  absorption)  (e)  ... 

1.0 

2.7x10-'! 

1.0x103 

2.7x10-'* 

IJ-?*^?  ^^Inw  luno  ab^orotion^  (f^ 

1.0 

2.7x10-" 

1.0x103 

2.7x10-" 

U-?M  ffast  luna  absorotionl  (d^ 

1.0x10' 

2.7x10-'" 

I.OxlO* 

2.7x10-' 

U-233  (mediumJung  absorption)  (e)  ... 

1.0x10' 

2.7x10- '0 

I.OxlO* 

2.7x10-' 

U-233  (slow  lung  absorption)  (f)  

1.0x10' 

2.7x10- "» 

1.0x10* 

2.7x10-' 

IJ-9.T4  /fast  luna  absorotionl  (d1 

1,0.101 

2.7x10-'" 

1.0x10* 

2.7x10-' 

U-234  (medium  lung  absorption)  (e)  ... 

1.0x10' 

2.7x10-1" 

1  o-io-= 

2  7x10-' 

U-234  (slow  luna  absorotion)  (f) 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

U-235    (all    lung    absorption    types) 
(a).(b).(d),(e),(f). 

1.0x10' 

2.7x10-1" 

1.0x10* 

2.7x10' 

U-236  (fast  lung  absorption)  (d)  

U-236  (medium  lung  absorption)  (e)    .. 

1  COO- 
1.0x10' 

27.10-'" 
2.7x10-'" 

1  0-lO'= 
1.0x10* 

2.7x10-' 

Uranium  (92) 

2.7x10-' 

U-236  (slow  lung  absorption)  (f)  

1.0x10' 

2  7-10-'" 

1  0-10^ 

2.7x10-' 

U-238    (all    lung    absorption    types) 
(b).(d).(€),(f). 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10' 

U  (nat)  (b)                           

1.0 

2.7x10-" 

1.0x103 

2.7x10-" 

U  (enriched  to  20%  or  less)(g)  

1.0 

2.7x10-" 

1.0x103 

2.7x10-" 

U  (deo^ 

1.0 

2.7x10-" 

1.0x103 

2.7x10-" 

V-48 

Vanadium  (23)  

1.0x10' 

2.7x10- 10 

1  0-10'' 

2.7x10-* 

V-49 

1.0x10^ 

2.7x10-' 

1.0x10^ 

2.7x10-' 

^  ^^   1  

W-178(a)  

Tungsten  (74)  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10-.' 

W-181   

1.0x103 

2.7x10-* 

1.0x10' 

2.7x10-* 

W-185  

1.0x10* 

2.7x10-' 

1.0x10' 

2.7x10-' 

W-187 

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-' 
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Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for  Radionuclides— 

Continued 


Symbol  of  radionuclide 


Element  and  atomic  number 


Activity  con-  Activity  con-  ;    Activity  limit  Activity  limit 

centration  for  centration  for  for  exempt  for  exempt 

exempt  mate-  ,  exempt  mate-  consignment  consignment 

•■'al  '■'3'  (Bq)                    (Ci) 

(Bq/g)  (Ci/g)  *''^'                    ^"^ ' 


W-188(a) 


Xe-122(a) Xenon  (54) 


Xe-123 


Xe-127 


Xe-131m 


Xe-133  . 


Xe-135 


Y-87  (a) 


Y-88 


Y-90 


Y-91 


Y-91m 


Y-92 


Y-93 


Yb-169 


Yb-175 


Zn-65 


Zn-69 


Zn-69m  (a) 


Zr-88 


Zr-93  (b) 


Yttrium  (39) 


Ytterbium  (79) 


Zinc  (30) 


Zirconium  (40) 


Zr-95  (a) 


Zr-97  (a),(b) 


1.0x102 


2.7x10 


1.0x105 


1.0x102 


2.7x10 


1.0x109 


1.0x102 


2.7x10 


1.0x109 


1.0x103 


2.7x10 


1.0x1  OS 


1.0x10" 


2.7x10 


1.0x10'' 


1.0x103 


2.7x10-^ 


1.0x10'' 


1.0x103 


2.7x10    « 


1.0x10'° 


1.0x10' 


2.7x10 


1.0x106 


1.0x10' 


2.7x10- 


1,0x10' 


2.7x10-** 


1.0x10'^ 


1.0x10? 


1.0x10^ 


2.7x10-« 


1.0x10'> 


1.0x10- 


2.7x10-" 


1.0x10" 


1.0x10- 


2.7x10-" 


1.0x10? 


_u 


1.0x10- 


2.7x10-" 


1.0x10= 


1.0x10' 


1.0x10' 


2.7x10-" 


1.0x10? 


1.0x10" 


2.7x10-8 


2.7x10-1" 


1.0x10'* 


2.7x10- 


1.0x10" 


1. 0x1  Of 


1.0x10" 


1.0x10= 


2.7x10- 


1.0x10" 


-+- 


1.0x10= 


2.7x10" 


1.0x10" 


1.0x10' 


2.7x10-8 


1.0x10^ 


1.0x10' 


2.7x10- 


1.0x10" 


1.0x10' 


2.7x10- 


1.0x10? 


Notes: 

(a)  Ai  and/Of  A-  values  include  contnbutions  from  daughter  nuclides  with  half-lives  less  than  10  days 

(b)  Parent  nuclides  and  their  progeny  included  m  secular  equilibnum  are  listed  in  the  following: 
Sr-90  Y-90 

Zr-93  Nb-93m 

Zr-97  Nb-97 

Ru-106        Rh-106 

Cs-137        Ba-137m 

Ce-134        La-134 

Ce-144        Pr-144 

Ba-140       La- 140 

Bi-212        TI-208  (0.36),  Po-212  (0  64) 

Pb-210        81-210.  Po-210 

Pb-212        Bi-212,  TI-208  (0.36),  Po-212  (0  64) 

Rn-220        Po-216 

Rn-222        Po-218,  Pb-214,  Bi-214,  Po-214 

Ra-223        Rn-219.  Po-215.  Pb-211    Bi-211.  TI-207 

Ra-224        Rn-220,  Po-216,  Pb-212,  Bi-212,  TI-208  (0  36),  Po-212  (0  64) 

Ra-226        Rn-222,  Po-218,  Pb-214,  Bi-214,  Po-214,  Pb-210,  Bi-210,  Po-210 

Ra-228        Ac-228 

Th-226        Ra-222,  Rn-218.  Po-214 

Th-228        Ra-224.  Rn-220,  Po-216.  Pb212.  Bi-212  TI208  (0  36),  Po-212  (0.64) 

Th-229        Ra-225,  Ac-225,  Fr-221,  At-217.  Bi-213.  Po-213.  Pb-209 

Th-nat        Ra-228,  Ac-228.  Th-228,  Ra-224,  Rn-220.  Po-216,  Pb-212,  Bi-212,  TI-208  (0.36),  Po-212  (0.64) 

Th-234        Pa-234m 

U-230        Th-226,  Ra-222,  Rn-218.  Po-214 


2.7x10 


2.7x10- 


2.7x10 


2.7x10 


2.7x10 


2.7x10- 


2.7x10 


2.7x10 


2.7x10- 


2.7x10 


2.7x10? 


2.7x10 


2.7x10- 


2.7x10 


2.7x10--' 


2.7x10- 


2.7x10- 


2.7x10 


2.7x10- 


2.7x10 


2.7X10-'' 


2.7x10-? 


2.7x10-" 
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U-232        Th-228.  Ra-224.  Rn-220.  Po-216.  Pb-212.  Bi-212,  TI-208  (0.36),  Po-212  (0  64) 

U-235        Th-231 

U-238        Th-234.  Pa-234m 

U-nat        Th-234.  Pa-234m.  U-234,  Th-230,  Ra-226,  Rn-222.  Po-218.  Pb-214.  Bi-214,  Po-2l4 

U-240        Np-240m 

Np-237        Pa-233 

Am-242m        Am-242 

Am-243        Np-239 

(c)  [Reserved] 

(d)  These  values  apply  only  to  compounds  of  uranium  that  take  the  chemical  fomi  of  tIF,    UO;F;  and  UO:(NO.):  in  both  normal  and  accident 
conditions  of  transport. 

(e)  These  values  apply  only  to  compounds  of  uranium  that  take  the  chemical  form  of  UO^   UF4.  UCI4  and  he-avalent  compounds  m  both  nor- 
mal and  accident  conditions  of  transport 

(f)These  values  apply  to  all  compounds  of  uranium  other  than  those  specified  in  notes  (di  and  (e)  of  this  table 
(g)  These  values  apply  to  unirradiated  uranium  only. 


32.  In  §  173.441,  the  section  title 
would  be  revised,  paragraph  (d)  would 
be  redesignated  as  paragraph  (e)  and 
revised  and  a  new  paragraph  (d)  would 
be  added  to  read  as  follows: 

§  173.441     Radiation  level  limitations  and 
exclusive  use  provisions. 

***** 

(d)  Conveyance  limits  on  the  sum  of 
package  transport  indexes  are  as 
follows: 

(1)  Except  for  shipments  by  cargo 
aircraft  only  or  by  seagoing  vessel,  the 
sum  of  transport  indexes  for  a  non- 
exclusive use  shipment  may  not  exceed 
50. 

(2)  Where  a  consignment  is 
transported  under  exclusive  use.  there  is 
no  limit  on  the  sum  of  the  transport 
indexes  aboard  a  single  conveyance. 

(3)  The  number  of  packages, 
overpacks  and  freight  containers 
containing  Class  7  (radioactive)  material 
being  transported  under  exclusive  use 
or  stored  in  transit  in  any  one  storage 


area  must  be  so  limited  that  the  total 
sum  of  the  transport  indexes  in  any 
group  of  packages,  overpacks  or  freight 
containers  does  not  exceed  50.  Groups 
of  packages  must  be  situated  so  as  to 
maintain  a  spacing  of  at  least  6  m  (20 
ft)  between  the  closest  surfaces  of 
packages,  overpacks  or  freight 
containers  from  any  two  groups. 

(4)  Provisions  for  shipments  of  Class 
7  (radioactive)  materials  bv  air  are 
described  in  §§  175.700-175.705  of  this 
subchapter. 

(5)  Provisions  for  shipment  of  Class  7 
(radioactive)  materials  by  vessel  are 
described  in  §§  176.700^176.720  of  this 
subchapter. 

(e)  Packages  exceeding  the  maximum 
surface  radiation  level  or  maximum 
transport  index  prescribed  in  paragraph 
(a)  of  this  section  may  not  be 
transported  by  aircraft. 

33.  In  §  173.443.  paragraphs  (a)(1)  and 
(a)(2)  would  be  revised  to  read  as 
follows; 


§173.443    Contamination  control. 

(a)*    *    * 

(1)  Wiping  an  area  of  300  cm-  of  the 
surface  concerned  with  an  absorbent 
material,  using  moderate  pressure,  and 
measuring  the  activity  on  the  wiping 
material.  Sufficient  measurements  must 
be  taken  in  the  most  appropriate 
locations  to  yield  a  representative 
assessment  of  the  non-fixed 
contamination  level.';  The  amount  of 
radioactivity  measured  on  any  single 
wiping  material,  divided  by  the  surface 
area  wiped  and  divided  by  the 
efficiency  of  the  wipe  procedure,  may 
not  e.xceed  the  limits  set  forth  in  Table 
11  at  any  time  during  transport.  For  this 
purpose  the  actual  wipe  effiripnr\-  may 
be  used,  or  the  wipe  efficiency  may  be 
assumed  to  be  0.10;  or 

(2)  Alternatively,  the  le\el  of  non- 
fixed  radioactive  contammatiun  may  be 
determined  by  using  other  methods  of 
equal  or  greater  efficiency  Table  11  is 
as  follows: 


Table  11.— Non-Fixed  External  Radioactive  Contamination  Limits  for  Packages 


Maximum  permissible  limits 


Contaminant 


Bq/cm2 


uCi/cm^ 


dpm/cm^ 


1 .  Beta  and  gamma  emitters  and  low  toxicity  alpha  emitters 

2.  All  other  alpha  emitting  radionuclides    


4 
04 


10 
10 


220 

22 


34.  Section  173.448  would  be  revised 
to  read  as  follows; 

§  1 73.448    General  transportation 
requirements. 

(a)  Each  shipment  of  Class  7 
(radioactive)  materials  must  be  secured 
to  prevent  shifting  during  normal 
transportation  conditions. 

(b)  Except  as  provided  in  §§174.81, 
176,83,  and  177.848  of  this  subchapter, 
or  as  otherwise  required  by  the 
Competent  Authority  in  the  applicable 
certificate,  a  package  or  overpack  of 
Class  7  (radioactive)  materials  may  be 
carried  among  packaged  general  cargo 
without  special  stowage  provisions,  if — 


(1)  The  heat  output  in  watts  does  not 
exceed  0.1  times  the  minimum  package 
dimension  in  centimeters:  or 

(2)  The  average  surface  heat  flux  of 
the  package  or  overpack  does  not  exceed 
15  watts  per  square  meter  and  the 
immediately  surrounding  cargo  is  not  in 
sacks  or  bags  or  otherwise  in  a  form  that 
would  seriously  impede  air  circulation 
for  heat  removal. 

(c)  Packages  or  overpacks  bearing 
labels  prescribed  in  §  1 72.403  of  this 
subchapter  may  not  be  carried  in 
compartments  occupied  by  passengers, 
except  in  those  compartments 
exclusively  reser\'ed  for  couriers 
accompanying  those  packages 

(d)  Mixing  of  different  kinds  of 
packages  that  include  fissile  packages  is 


authorized  onh  in  accordance  with 
§173.459. 

(e)  No  person  shall  offer  for 
transportation  or  transport  aboard  a 
passenger-carrying  aircraft  anv  single 
package  or  o\erpack  with  a  transport 
index  greater  than  3  0 

(f)  No  person  shall  offer  for 
transportation  or  transport  aboard  a 
passenger-carrying  aircraft  any  Class  7 
(radioactive)  material  unless  that 
material  is  intended  for  use  in.  or 
incident  to.  research,  medical  diagnosis 
or  treatment. 

(g)  If  an  overpack  is  used  to 
consolidate  individual  packages  or  to 
enclose  a  single  package  of  Class  7 
(radioactive)  materials,  the  package(s) 
must  comply  with  the  packaging. 
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marking,  and  labeling  requirements  of 
this  subchapter,  and: 

(1)  The  overpack  must  be  labeled  as 
prescribed  in  §  172.403(h)  of  this 
subchapter; 

(2)  The  overpack  must  be  marked  as 
prescribed  in  subpart  D  of  part  172  of 
this  subchapter  and  §  173.25(a);  and 

(3)  The  transport  index  of  the 
overpack  may  not  exceed  3.0  for 
passenger-carrying  aircraft  shipments, 
or  10.0  for  cargo-aircraft  shipments. 

35.  Section  173.453  would  be  revised 
to  read  as  follows: 

§  1 73.453    Fissile  materials-exceptions. 

The  requirements  of  §§173.457  and 
173.459  do  not  apply  to  packages 
containing  fissile  material  for  which: 

(a)  The  mass  ratio  of  iron  to  fissile 
material  is  greater  than  200:1  and  the 
package  contents  contain  less  than  15  g 
of  fissile  material. 

(b)  The  mass  ratio  of  noncombustible, 
insoluble-in-water,  material  (including 
both  the  contents  and  packaging)  to 
fissile  material  is  greater  than  2000:1 
and  the  package  contents  contain  less 
than  350  g  of  fissile  material.  Lead, 
beryllium,  graphite,  and  hydrogenous 
material  eiuiched  in  deuterium  may  be 
present  in  the  package,  but  must  not  be 
included  in  determining  the  mass  ratio 
for  the  package. 

(c)  Uranium  enriched  in  uranium-235 
to  a  maximimi  of  1  percent  by  weight, 
and  with  total  plutonium  and  uranium- 
233  content  of  up  to  1  percent  of  the 
mass  of  uranium-235,  provided  that  the 
mass  of  any  beryllium,  graphite,  and 
hydrogenous  material  enriched  in 
deuterium  present  in  the  package  is  less 
than  0.1  percent  of  the  fissile  mass. 

(d)  Liquid  solutions  of  uranyl  nitrate 
enriched  in  uranium-235  to  a  maximum 
of  2  percent  by  weight,  provided  that: 

(1)  The  total  plutonium  and  uranium- 
233  content  does  not  exceed  0.1  percent 
of  the  mass  of  uranium-235; 

(2)  The  nitrogen  to  uranium  atomic 
ratio  (N/U)  is  greater  than  or  equal  to 
2.0;  and 

(3)  The  material  must  be  packaged  in 
a  DOT  Type  A  package  or  other 
specification  packaging  authorized  for 
radioactive  material. 

(e)  Plutonium  with  a  total  mass  of  less 
than  1  kg.  provided  that:  plutonium- 
239,  plutonium-241,  or  any  combination 
of  these  radionuclides,  constitutes  less 
than  20  percent  by  mass  of  the  total 
quantity  of  plutonium  in  the  package. 

36.  Section  173.457  would  be  revised 
to  read  as  follows: 

§  1 73.457    Transportation  of  fissile  material 
packages — specific  requirements. 

(a)  Packages  containing  fissile 
radioactive  material  which  are  not 


excepted  under  §  173.453  must  be 
assigned  by  the  offeror,  in  accordance 
with  their  definitions  in  §  173.403,  a 
criticality  safety  index  (CSI)  and  a 
transport  index  (Tl). 

(b)  Fissile  material  packages  and 
conveyances  transporting  fissile 
material  packages  must  satisfy  the 
radiation  level  restrictions  of  §  173.441. 

(c)  Except  for  consignments  under 
exclusive  use,  the  CSI  of  any  package  or 
overpack  may  not  exceed  50.  A  fissile 
material  package  with  CSI  greater  than 
50  must  be  transported  by  exclusive  use. 

(d)  For  non-exclusive  use  shipments 
of  fissile  material  packages,  except  on 
vessels,  the  total  sum  of  CSI's  in  a 
freight  container  or  on  a  conveyance 
may  not  exceed  50. 

(e)  For  exclusive  use  shipments  of 
fissile  material  packages,  except  on 
vessels,  the  total  sum  of  CSI's  in  a 
freight  container  or  on  a  conveyance 
may  not  exceed  100. 

(f)  Exclusive  use  shipments  of  fissile 
material  packages  must  satisfy  the 
radiation  level  and  administrative 
requirements  of  §  173.441(b). 

(g)  The  number  of  packages, 
overpacks  and  freight  containers 
containing  fissile  material  stored  in 
transit  in  any  one  storage  area  must  be 
so  limited  that  the  total  sum  of  the  CSI's 
in  anv  group  of  packages,  overpacks  or 
freight  containers  does  not  exceed  50. 
Groups  of  packages  shall  be  stored  so  as 
to  maintain  a  spacing  of  a  least  6  m  (20 
ft)  between  the  closest  surfaces  of  any 
two  groups. 

(h)  Provisions  for  shipment  by  vessel 
of  Class  7  (radioactive)  material 
packages,  including  fissile  material 
packages  by  vessel  are  described  in 
§§176.700—176.720  of  this  subchapter. 

37  Section  173.459  would  be  revised 
to  read  as  follows: 

§173.459  Mixing  of  fissile  material 
packages  with  non-fissile  or  fissile- 
excepted  material  packages. 

Mixing  of  fissile  material  packages 
with  other  types  of  Class  7  (radioactive) 
materials  in  any  conveyance  or  storage 
location  is  authorized  only  if  the  TI  of 
anv  single  package  does  not  exceed  10. 
the  CSI  of  any  single  package  does  not 
exceed  50,  and  the  provisions  of 
§§  173.441  and  173.457  are  satisfied. 

38.  In  §  173.469,  paragraphs  (a)(4)(ii), 
(c)(l)(i),  (c)(l)(iv),  (c)(2)(i),  (c)(2)(iv),  and 
(d)(1)  would  be  revised  to  read  as 
follows: 

§  1 73.469    Tests  for  special  form  Class  7 
(radioactive)  materials. 

(a)  *   *   * 
(4)  *    *   * 

(ii)  A  specimen  that  comprises  or 
simulates  Class  7  (radioactive)  material 


contained  in  a  sealed  capsule  need  not 
be  subjected  to  the  leaching  assessment 
specified  in  paragraph  (c)  of  this  section 
provided  it  is  alternatively  subjected  to 
any  of  the  volumetric  leakage 
assessment  tests  prescribed  in  the 
International  Organization  for 
Standardization  document  ISO  9978- 
1992(E):  "Radiation  Protection— Sealed 
Radioactive  Sources — Leakage  Test 
Methods"  (see  §171.7  of  this 
subchapter). 
***** 

(c)*  *  * 

(D*  *  * 

(i)  The  specimen  shall  be  immersed 
for  seven  days  in  water  at  ambient 
temperature.  The  volume  of  water  to  be 
used  in  the  test  shall  be  sufficient  to 
ensure  that  at  the  end  of  the  seven  day 
test  period  the  free  volume  of  the 
unabsorbed  and  unreacted  water 
remaining  shall  be  at  least  10%  of  the 
volume  of  the  solid  test  sample  itself. 
The  water  shall  have  an  initial  pH  of  6- 
8  and  a  maximum  conductivity  of  1  mS/ 
m  (10  micromho/cm)  at  20°C  (68°F). 
***** 

(iv)  The  specimen  shall  then  be  kept 
for  at  least  seven  days  in  still  air  at  not 
less  than  30°C  (86°F)  and  relative 
humidity  not  less  than  90%. 

***** 

(2)*   *   * 

(i)  The  specimen  shall  be  immersed  in 
water  at  ambient  temperature.  The  water 
shall  have  an  initied  pH  of  6-8  and  a 
maximiun  conductivity  of  1  mS/m  (10 
micromho/cm)  at  20°C  (68°F). 
***** 

(iv)  The  specimen  shall  then  be  kept 
for  at  least  seven  days  in  still  air  at  not 
less  than  30°C  (86°F)  and  relative 
humidity  not  less  than  90%. 

*      '  *        *        *        » 

(d)*  *  * 

(1)  The  impact  test  and  the  percussion 
test  of  this  section  provided  that  the 
mass  of  the  special  form  radioactive 
material  is  less  than  200  g  and  it  is 
alternatively  subjected  to  the  Class  4 
impact  test  prescribed  in  ISO  2919, 
"Sealed  Radioactive  Sources — 
Classification"  (see  §  171.7  of  this 
subchapter);  and 
***** 

39.  In  §  173.471,  the  introductory  text 
would  be  revised  to  read  as  follows: 

§  1 73.471    Requirements  for  U.S.  Nuclear 
Regulatory  Commission  approved 
packages. 

In  addition  to  the  applicable 
requirements  of  the  U.S.  Nuclear 
Regulatory  Commission  (USNRC)  and 
other  requirements  of  this  subchapter, 
any  offeror  of  a  Type  B(U).  Type  B(M). 
or  Type  B(DP)  or  other  fissile  material 
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package  that  has  been  approved  by  the 
USNfRC  in  accordance  with  10  CFR  part 
71  must  also  comply  with  the  following 
requirements: 

***** 

40.  In  §  173.473,  the  introductor\'  text 
would  be  revised  to  read  as  follows: 

§  1 73.473    Requirements  for  foreign-made 
packages. 

In  addition  to  other  applicable 
requirements  of  this  subchapter,  each 
offeror  of  a  foreign-made  Tvpe  B(U). 
Type  B(M),  Type  C,  Type  CF,  Type 
H(U),  Type  H(M),  or  fissile  material 
package  for  which  a  Competent 
Authority  Certificate  is  required  by 
IAEA's  "Regulations  for  the  Safe 
Transport  of  Radioactive  Material,  No. 
TS-R-1,  "  (see  §171.7  of  this 
subchapter)  shall  also  comply  with  the 
following  requirements: 
***** 

41.  In  §  173.476,  ":  and"  at  the  end  of 
paragraph  (c)(3)  would  be  removed  and 
a  semi-colon  would  be  added  in  its 
place,  paragraph  (c)(4)  would  be  revised 
and  a  new  paragraph  (c)(5)  would  be 
added  to  read  as  follows: 

§  1 73.476    Approval  of  special  form  Class  7 
(radioactive)  materials. 

***** 

(c)*  *  * 

(4)  For  the  original  request  for  a 
Competent  Authority  Certificate, 
evidence  of  a  quality  assurance  program 
based  on  international,  national  or  other 
standards,  for  the  design,  manufacture, 
testing,  documentation,  use, 
maintenance  and  inspection,  as 
appropriate,  of  all  special  form  material 
transported  by  the  requester;  and 

(5)  A  description  of  any  proposed  pre- 
shipment  actions,  such  as  leak  testing, 
for  use  in  the  consignment  of  special 
form  radioactive  material  for  transport. 
***** 

42.  A  new  §  173.477  would  be  added 
to  read  as  follows: 

§  1 73.477    Approval  of  packagings 
containing  greater  than  0.1  kg  of  non-fissile 
or  fissile-excepted  uranium  hexafluoride. 

(a)  Each  offeror  of  a  package 
containing  more  than  0.1  kg  of  uranium 
hexafluoride  must  maintain  on  file  for  at 
least  one  year  after  the  latest  shipment, 
and  provide  to  the  Associate 
Administrator  on  request,  a  complete 
safety  analysis,  including 
documentation  of  any  tests, 
demonstrating  that  the  package  meets 
the  requirements  of  §  173.420.  An  IAEA 
Certificate  of  Competent  Authority 
issued  for  the  design  of  the  packaging 
containing  greater  than  0.1  kg  of  non- 
fissile  or  fissile-excepted  uranium 


hexafluoride  may  be  used  to  satisfy  this 
requirement. 

fb)  Prior  to  the  first  export  shipment 
of  a  package  containing  greater  than  0.1 
kg  of  uranium  hexafluoride  from  the 
United  States,  each  offeror  shall  obtain 
a  U.S.  Competent  Authority  Certificate 
for  the  packaging  design.  For  packagings 
manufactured  outside  the  United  States, 
each  offeror  shall  comply  with 
§173.473. 

(c)  Each  request  for  a  U.S.  Competent 
Authority  Certificate  as  required  by  the 
IAEA  regulations  must  be  submitted  in 
writing,  in  triplicate,  to  the  Associate 
Administrator.  Each  request  is 
considered  in  the  order  in  which  it  is 
received.  To  allow  sufficient  time  for 
consideration,  requests  must  be  received 
at  least  90  days  before  the  requested 
effective  date.  Each  request  for  a  U.S. 
Competent  Authority  Certificate  must 
include  the  following  information: 

(1)  A  safety  analysis  report  which,  at 
a  minimum,  provides  a  detailed 
description  of  the  packaging  and 
contents;  a  description  of  the 
manufacturing  process  used  for  the 
packaging;  and  details  of  the  tests 
conducted  and  copy  of  their  results, 
evidence  based  on  calculative  methods 
to  show  that  the  package  is  able  to  pass 
the  tests,  or  other  evidence  that  the 
package  complies  with  §  173.420:  and 

(2)  For  the  original  request  for  a 
Competent  Authority  Certificate, 
evidence  of  a  quality  assurance 
prograrn. 

PART  174— CARRIAGE  BY  RAIL 

43.  The  authority  citation  for  part  174 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53. 

44.  In  §  174.700,  paragraph  (b)  would 
be  revised,  paragraphs  (d)  through  (f) 
would  be  redesignated  as  paragraphs  (e) 
through  (g),  respectively,  and  a  new 
paragraph  (d)  would  be  added  to  read  as 
follows: 

§174.700    Special  handling  requirements 
for  Class  7  (radioactive)  materials. 

***** 

(b)  The  number  of  packages  of  Class 
7  (radioactive)  materials  that  may  be 
transported  by  rail  car  or  stored  at  any 
single  location  is  limited  to  a  total 
transport  index  and  a  total  criticality 
safety  index  (as  defined  in  §  173.403  of 
this  subchapter)  of  not  more  than  50 
each.  This  provision  does  not  apply  to 
exclusive  use  shipments  as  described  in 
§§173.403.  173.427,  173.441.  and 
173.457  of  this  subchapter. 


(d)  Each  shipment  of  fissile  material 
packages  must  conform  to  requirements 
of  §§173. 457  and  173.459. 


PART  175— CARRIAGE  BY  AIRCRAFT 

45.  The  authority  citation  for  part  175 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

46.  In  §  175.700,  paragraph  (a)  would 
be  revised  and  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§  1 75.700    Special  limitations  and 
requirements  for  Class  7  (radioactive) 
materials. 

(a)  In  addition  to  other  requirements, 
no  person  may  carr>'  in  a  passenger- 
cany-ing  aircraft  any  package  required  to 
be  labeled  in  accordance  with  §  172. 403 
of  this  subchapter  with  a 
RADIOACTIX'E  YELLOVV-Il. 
RAD10ACTI\^  YELLOVV-lII  or  FISSILE 
label  unless: 

(1)  For  a  package  required  to  be 
labeled  RADIOACTIVE  'i'ELLOW-IIl.  the 
transport  index  does  not  exceed  3.0; 

(2)  For  a  package  required  to  carry  a 
FISSILE  label,  the  criticality  safety 
index  does  not  exceed  3.0; 

(3)  The  package  is  carried  on  the  floor 
of  the  cargo  compartment,  or  freight 
container: 

(4)  The  package  is  carried  in  the 
aircraft  in  accordance  with  §§  175.701 
and  175.703; 

(5)  The  total  sum  of  transport  indexes 
of  all  packages  in  the  aircraft  does  not 
exceed  50;  and 

(6)  The  total  sum  of  criticality  safety 
indexes  of  all  packages  in  the  aircraft 
does  not  exceed  50 
***** 

(e)  Any  package  or  overpack  having 
either  a  transport  index  greater  than  10. 
or  any  consignment  having  a  criticality 
safetv  index  greater  than  50.  must  be 
transported  only  under  exclusive  use 

47.  In  §  175.702.  the  section  heading 
would  be  revised,  and  paragraph  (b) 
would  be  revised  to  read  as  follows: 

§  1 75.702    Requirements  for  carriage  of 
packages  containing  Class  7  (radioactive) 
materials  in  a  non-exclusive  use  cargo 
aircraft  only. 

***** 

(b)  No  person  may  carrA'  in  a  non- 
exclusive use  cargo  aircraft  only  any 
package  required  bv  §  172.403  of  this 
subchapter  to  be  labeled  R.\D10ACT1YE 
YELLOVV-II  or  RADIOACTI\T 
YELLOW-III  or  FISSILE  unless: 

(1)  The  total  transport  index  for  all  of 
the  packages  does  not  exceed  50.0.  the 
total  criticality  safety  index  for  all  of  the 
packages  does  not  exceed  50  0.  and  the 
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package  is  carried  in  accordance  with 
§175.701(a];or 

(2)  The  total  transport  index  for  all  of 
the  packages  is  greater  than  50.0  but 
does  not  exceed  200.0,  the  total 
criticality  safety  index  for  all  of  the 
packages  does  not  exceed  50.0;  and  : 

(i)  The  transport  index  for  any  group 
of  packages  does  not  exceed  50.0: 

(ii)  Each  group  of  packages  is 
separated  from  every  other  group  in  the 
aircraft  by  not  less  than  6  m  (20  feet). 
measured  from  the  outer  surface  of  each 
group;  and 

(iii)  The  separation  distance  between 
the  surfaces  of  the  Class  7  (radioactive) 
materials  packages,  overpacks  or  freight 
containers  and  any  space  occupied  by — 

(A)  Humans  is  at  least  9  m  (30  feet); 
and 

(B)  Live  animals  is  at  least  0.5  m  (20 
inches)  for  journeys  not  exceeding  24 
hours  and  at  least  1.0  m  (39  inches)  for 
journeys  longer  than  24  hours. 

48.  In  §  175.703,  paragraph  (b)  would 
be  revised,  paragraphs  (c),  (d),  and  (e) 
would  be  redesignated  as  paragraphs 
(d),  (e),  and  (f)  respectively,  a  new 
paragraph  (c)  would  be  added,  and 
paragraphs  (d)  and  (f)  would  be  revised 
to  read  as  follows: 

S 1 75.703    Other  special  requirements  for 
the  acceptance  and  carriage  of  packages 
containing  Class  7  (radioactive)  materials. 

***** 

(b)  No  person  may  accept  for  carriage 
in  an  aircraft  packages  of  Class  7 
(radioactive)  materials,  other  than 
limited  quantities,  contained  in  an 
overpack  unless  they  have  been 
prepared  for  shipment  in  accordance 
with  §  173.448(g)  of  this  subchapter. 

(c)  Each  shipment  of  fissile  material 
packages  must  conform  to  the 
requirements  of  §§  173.457  and  173.459 
of  this  subchapter. 

(d)  No  person  shall  carry  in  an  aircraft 
a  fissile  material  package  with  a 
criticality  safety  index  greater  than  50, 
except — 

(1)  In  a  cargo  aircraft  only  which  has 
been  assigned  for  the  exclusive  use  of 


the  shipper  for  the  specific  shipment  of 
fissile  Class  7  (radioactive)  material. 
Instructions  for  the  exclusive  use  must 
be  developed  by  the  shipper  and  carrier, 
and  the  instructions  issued  with  the 
shipping  papers. 

(2)  There  is  no  upper  limit  to  the  total 
transport  index  which  may  be  carried  in 
an  exclusive  use  aircraft;  however, 
radioactive  material  must  be  segregated 
sufficiently  from  crew  members  such 
that  crew  members  in  regularly 
occupied  work  areas  do  not  receive  a 
dose  in  excess  of  5.0  mSv  (500  mrem) 

in  a  year. 

(3)  The  total  criticality  safety  index  of 
all  of  the  packages  carried  in  an 
exclusive  use  aircraft  shall  not  exceed 
100. 

***** 

(f)  Packages  with  radiation  levels  at 
the  package  surface  or  a  transport  index 
in  excess  of  the  limits  specified  in 
§  173.441(a)  of  this  subchapter  may  not 
be  transported  by  aircraft  except  under 
special  arrangements  approved  by  the 
Associate  Administrator. 

PART  176— CARRIAGE  BY  VESSEL 

49.  The  authority  citation  for  part  176 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53 

§176.700    [Amended] 

50.  In  §  176.700,  paragraph  (c)  would 
be  removed,  and  paragraphs  (d)  and  (e) 
would  be  redesignated  (c)  and  (d), 
respectively. 

51.  Section  176.704  would  be  revised 
to  read  as  follows: 

§  1 76.704    Requirements  relating  to 
transport  Indexes  and  criticality  safety 
indexes. 

(a)  The  sum  of  the  transport  indexes 
(TI's)  for  all  packages  of  Class  7 
(radioactive)  materials  on  board  a  vessel 
may  not  exceed  the  limits  specified  in 
Table  IIIA  of  this  section. 

(b)  For  packages  in  freight  containers, 
the  radiation  level  may  not  exceed  2 
mSv  per  hour  (200  mrem  per  hour)  at 


any  point  on  the  surface  and  0.1  mSv 
per  hour  (10  mrem  per  hour)  at  2  m  (6.6 
ft)  from  the  outside  surface  of  the  freight 
container. 

(c)  The  limitations  specified  in  Table 
IIIA  of  this  section  do  not  apply  to 
consignments  of  LSA-I  material. 

(d)  The  sum  of  the  criticality  safety 
indexes  (CSI's)  for  all  packages  of  Class 
7  (radioactive)  materials  on  board  a 
vessel  may  not  exceed  the  limits 
specified  in  Table  IIIB  of  this  section. 

(e)  Each  group  of  Class  7  (radioactive) 
material  packages,  containing  a  sum  of 
CSIs  no  greater  than  50  for  a  non- 
exclusive use  shipment,  or  no  greater 
than  100  for  an  exclusive  use  shipment, 
must  be  separated  from  all  other  groups 
containing  fissile  material  packages  by  a 
distance  of  at  least  6  m  (20  ft)  at  all 
times. 

(f)  The  limitations  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
do  not  apply  when  the  entire  vessel  is 
reserved  or  chartered  for  use  by  a  single 
offeror  under  exclusive  use  conditions 
if— 

(1)  The  number  of  packages  of  fissile 
Class  7  (radioactive)  material  satisfies 
the  individual  package  CSI  limits  of 

§  173.457  of  this  subchapter,  except  that 
the  total  sums  of  CSI's  in  the  last 
column  of  Table  IIIB  of  this  section, 
including  table  note  (d)  apply; 

(2)  A  radiation  protection  program  for 
the  shipment  has  been  established  and 
approved  by  the  competent  authority  of 
the  flag  state  of  the  vessel  and,  when 
requested,  by  the  competent  authority  at 
each  port  of  call; 

(3)  Stowage  arrangements  have  been 
predetermined  for  the  whole  voyage, 
including  any  consignments  to  be 
loaded  at  ports  of  call; 

(4)  The  loading,  transport  and 
unloading  are  to  be  supervised  by 
persons  qualified  in  the  transport  of 
radioactive  material;  and 

(5)  The  entire  shipment  operation  is 
approved  by  the  Associate 
Administrator  in  advance. 

(g)  Table  IIIA  is  as  follows: 


Table  IIIA.— TI  Limits  for  Freight  Containers  and  Conveyances 


Type  of  freight  container  or  conveyance 


Limit  on  total  sum  of  transport  in- 
dexes in  a  single  freight  container  or 
aboard  a  conveyance 


Not  under  exclu- 
sive use 


Under  exclusive 
use 


1.  Freight  container — small  

II.  Freight  container — large  

III.  Vessel: «  " 

1   Hold,  compartment  or  defined  deck  area: 

i.  Packages,  overpacks.  small  freight  containers 
ii.  Large  freight  containers 

2.  Total  vessel: 

i.  Packages,  overpacks,  small  freight  containers 


50 
50 


50 
200 


N/A 
No  limit 


No  limit 
No  limit 


200  1  No  limit 
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Table  IIIA.— TI  Limits  for  Freight  Containers  and  Conveyances— Continued 


Type  o<  freight  container  or  conveyance 


Limit  on  total  sum  o*  transport  in- 
dexes in  a  single  freight  container  or 
aboarda  conveyance 


ii  Large  freight  containers 


Not  under  exclu- 
sive use 


Under  exclusive 
use 


No  limit    No  limit 


3  For  vessels,  the  requirements  in  both  1  and  2  must  be  fuffilled 

°  Packages  or  overpacks  transported  in  or  on  a  vehicle  which  are  offered  tor  transport  in  accordance  with  the  provisions  of  §  1 73  441(b)  of  this 
subchapter  may  be  transported  by  vessels  provided  that  they  are  not  removed  from  the  vehicle  at  any  time  while  on  board  the  vessel 

(h)  Table  IIIB  is  as  follows: 

Table  IIIB.— CSI  Limits  for  Freight  Containers  and  Conveyances 


Type  of  freight  container  or  conveyance 


Limit  on  total  sum  of  cnticalrty  safety 

indexes  m  a  single  freight  container  or 

aboard  a  conveyance 


Not  under  exclu- 
sive use 


Under  exclusive 
use 


I  Freight  container-small  

II.  Freight  container-large  

III.  Vessel:^  "= 

1 .  Hold,  compartment  or  defined  deck  area: 

i.  Packages,  oveipacks.  small  freight  containers 
ii.  Large  freight  containers  

2.  Total  vessel; 

i.  Packages,  overpacks.  small  freight  containers 
ii.  Large  freight  containers  


50 
50 


50 
50 


N/A 
100 


100 

100 


C200 

No  limit  <= 


"200 
No  limit"' 


a  For  vessels,  the  requirements  in  both  1  and  2  must  be  fulfilled. 

"Packages  or  overpacks  transported  in  or  on  a  vehicle  which  are  offered  for  transport  in  accordance  with  the  provisions  of  §  173  441(b)  of  this 
subchapter  may  be  transported  by  vessels  provided  that  they  are  not  removed  from  the  vehicle  at  any  time  while  on  board  the  vessel  In  that 
case,  the  entries  under  the  heading  "under  exclusive  use"  apply 

=  The  consignment  must  be  handled  and  stowed  such  that  the  total  sum  of  CSIs  in  any  group  does  not  exceed  50  and  such  that  each  group  is 
handled  and  stowed  so  that  the  groups  are  separated  from  each  other  by  at  least  6  m  (20  ft) 

''The  consignment  must  t>e  handled  and  stowed  such  that  the  total  sum  of  CSIs  in  any  group  does  not  exceed  100  and  such  that  each  group 
is  handled  and  stowed  so  that  the  groups  are  separated  from  each  other  by  at  least  6  m  (20  ft)  The  intervening  space  between  groups  may  be 
occupied  by  other  cargo. 


52.  In  §  176.708  the  section  title  and 
paragraphs  (a)  through  (e)  would  be 
revised  and  in  note  6  to  Table  W  in 
paragraph  (f),  "176.704(f]"  would  be 
revised  to  read  "176.704(g)"  to  read  as 
follows: 

§  1 76.708    Segregation  distances. 

(a)  Table  IV  lists  minimum  separation 
distances  between  radioactive  materials 
and  spaces  regularly  occupied  by  crew 
members  or  passengers,  or  between 
radioactive  materials  and  undeveloped 
photographic  fdm.  It  expresses  the 
separation  distances  as  a  function  of  the 
sum  of  the  TIs  of  all  packages  in  a  single 
consignment,  in  the  case  of  0  or  3  feet 
of  intervening  cargo  of  unit  density  for 
persons,  and  0,  3,  or  6  feet  of 
intervening  cargo  of  unit  density  for 
undeveloped  film.  Cargo  of  unit  density 
is  stowed  cargo  with  a  density  of  1  long 
ton  {2240  lbs.)  per  36  cubic  feet. 
Separation  distances  may  be 
interpolated  from  the  table  where 
appropriate. 


(b)  Table  FV  is  to  be  used  to  determine 
the  separation  distance  for  undeveloped 
film. 

(c)  Category  YELLOW-II  or  YELLOW- 
III  packages  or  overpacks  must  not  be 
transported  in  spaces  occupied  by 
passengers,  except  those  exclusively 
reserved  for  couriers  specially 
authorized  to  accompany  such  packages 
or  over  packs. 

(d)  The  separation  distances  for  crew- 
members  and  passengers  may  be 
determined  by  one  of  two  methods: 

(1)  By  using  Table  IV  to  determine  the 
minimum  distances  between  the 
radioactive  material  packages  and 
regularly  occupied  spaces  or  living 
quarters;  or 

(2)  For  one  or  more  consignments  of 
Class  7  (radioactive)  material  to  be 
loaded  on  board  a  vessel  under  the 
exclusive  use  conditions  described  in 
§  176.704(f),  by  demonstration  through 
direct  measurement,  made  and 
documented  by  a  suitably  qualified 
person,  that  for  the  indicated  exposure 
times  the  dose  rate  in  regularly 


occupied  spaces  or  living  quarters  is 
less  than — 

(i)  For  the  crew:  7  0  jiSv  h  (0.70 
mrem/h)  up  to  700  hours  in  a  vear.  or 
1,8  |iSv/h  (0.18  mrem/h)  up  to  2750 
hours  in  a  year:  and 

(ii)  For  the  passengers:  1.8  uSv'h  (0  18 
mrem/h)  up  to  550  hours  in  a  year, 
taking  into  account  any  relocation  of 
cargo  during  the  vovage 

■  (e)  .\nv  departure  from  the 
segregation  provisions  should  be 
approved  by  the  competent  authority  of 
the  flag  state  of  the  ship  and.  when 
requested,  by  the  competent  authnritv  at 
each  port  of  call. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

53.  The  authority  citation  for  pari  177 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53. 

54.  In  §177.842,- paragraph  (g)  would 
be  revised  to  read  as  follows; 
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§  177.842    Class  7  (radioactive)  material. 

*»■»*• 

(g)  For  shipments  transported  under 
exclusive  use  conditions  the  radiation 
dose  rate  may  not  exceed  0.02  mSv  per 
hour  (2  mrem  per  hour)  in  anv  position 
normally  occupied  in  the  motor  vehicle 
For  shipments  transported  as  exclusive 
use  under  the  provisions  of  §  173.441(hl 
of  this  subchapter  for  packages  with 
external  radiation  levels  in  excess  of  2 
mSv  (200  mrem  per  hour)  at  the  package 
surface,  the  motor  vehicle  must  meet  the 
requirements  of  a  closed  transport 
vehicle  {see  §173.403  of  this 
subchapter).  The  sum  of  criticality 
safety  indexes  (CSIs)  for  packages 
containing  fissile  material  may  not 
exceed  100. 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

55.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 


Authority:  49  U.S.C.  5101-.t127;  49  CFR 
1.53. 

56.  In  §  178.350.  paragraph  (b)  would 
be  revised  and  paragraph  (c)  would  be 
added  to  road  as  follows: 

§  1 78.350    Specification  7A;  general 
packaging,  Type  A. 

»         «         *         *         * 

(b)  Each  Specification  7A  packaging 
must  be  marked  on  the  outside  "USA 
DOT  7A  Type  A." 

(c)  Each  Specification  7A  packaging 
must  be  marked  with  the  name  of  the 
manufacturer,  or  offeror,  in  association 
with  marking  required  by  paragraph  (b) 
(if  this  sec:tion, 

§§178.352  and  178.352-1—178.352-6 
[Removed] 

57   Sections  178.352  and  178,352-1 
through  178.352-6  would  be  removed. 


§§178.354  and  178.354-1—178.354-5 
[Removed] 

58.  Sections  178,354  and  178,354-1 
through  178.354-5  would  be  removed. 

§§178.362  and  178.362-1—178.362-7 
[Removed] 

59.  Sections  178,362  and  178.362-1 
through  178.362-7  would  be  removed. 

§§179.364  and  178.364-1—178.364-6 
[Removed] 

60.  Sections  178,364  and  178.364-1 
through  178.364-6  would  be  removed. 

Issued  in  Washington,  DC  on  March  27, 
2002  under  authority  delegated  in  49  CFR 
part  106. 
Frits  Wybenga, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  02-8143  Filed  4-29-02;  8;4.t  am| 
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RIN3150-AG71 

Compatibility  With  IAEA 
Transportation  Safety  Standards  (TS- 
R-1)  and  Other  Transportation  Safety 
Amendments 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  on  packaging  and 
transporting  radioactive  material  to 
make  them  compatible  with  the 
International  Atomic  Energy  Agency 
(IAEA)  standards  and  to  codify  other 
applicable  requirements.  These  changes 
would  be  compatible  with  ST-1  (TS-R- 
1),  the  latest  revision  of  the  L\EA 
transportation  standards.  This 
rulemaking  would  also  address  the 
unintended  economic  impact  of  NRC's 
emergency  final  rule  entitled  "Fissile 
Material  Shipments  and  Exemptions" 
(February  10,  1997;  62  FR  5907)  and  a 
petition  for  rulemaking  submitted  by 
International  Energy  Consultants.  Inc. 
(PRM-71-12:  Februan-  19,  1998;  63  FR 
8362). 

DATES:  The  comment  period  closes  luly 
29.  2002.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulaton- 
Commission,  Washington.  DC  20555- 
0001.  Attention:  Rulemaking  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  electronic 
comments  via  the  NRC's  interactive 
rulemaking  website  at  http:// 
ruleforum.Ilnl.gov.  This  site  provides 
the  capability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher  at 
(301)  415-5905  (e-mail:  CAG@nrc.gov). 
Documents  related  to  this  action  may 
be  examined  at  the  NRC  Public 
Document  Room  (PDR)  located  at  One 
White  Fhnt  North,  11555  Rockville 
Pike,  Room  0-1F23,  Rockville,  MD. 
Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 


Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  email  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naiem  S.  Tanious.  Office  of  Nuclear 
Material  Safety  and  S  iffguards.  USNRC. 
Washington.  DC  20555-0001,  telephone: 
(301)  415-6103;  e-mail;  nst@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Contents 

I.  Background 

II.  Summary  of  Public  Comments 

III.  Request  for  Cost-Benefit  and  Exposure 

Information 

IV.  Discussion 

A.  TS-R-1  Compatibility  Issues 
Issue  1;  Changing  Part  71  to  the 

International  System  of  Units  (SI)  Only 
Issue  2:  Radionuclide  Exemption  Values 
Issue  3:  Revision  of  A,  and  A: 
Issue  4:  Uranium  Hexafluoride  Package 

Requirements 
Issue  5:  Introduction  of  the  Criticality 

Safety  Index  Requirements 
Issue  6;  Type  C  Packages  and  Low 

Dispersible  Material 
Issue  7:  Deep  Immersion  Test 
Issue  8:  Grandfathering  Previously 

Approved  Packages 
Issue  9:  Changes  to  Various  Definitions 
Issue  10:  Crush  Test  for  Fissile  Material 

Package  Design 
Issue  11:  Fissile  Material  Package  Design 

for  Transport  by  Aircraft 

B.  NRC-Initiated  Issues 

Issue  12:  Special  Package  Authorizations 
Issue  1.3:  Expansion  of  Part  71  Quality 

Assurance  Requirements  to  Certificate  of 

Compliance  (CoC)  Holders 
Issue  14:  Adoption  of  American  Society  of 

Mechanical  Engineers  (ASME)  Code 
Issue  15:  Change  Authority  for  Dual- 

Purpose  Package  Certificate  Holders 
Issue  16:  Fissile  Material  Exemptions  and 

General  License  Provisions 
Issue  17;  Double  Containment  of 

Plutonium  (PRM-71-12) 
Issue  18;  Contamination  Limits  as  Applied 

to  Spent  Fuel  and  High-Level  Waste 

(HLW)  Packages 
Issue  19:  Modifications  of  Event  Reporting 

Requirements 

V.  Section-By-Section  Analysis 

VI.  Criminal  Penalties 

VII.  Issues  of  Compatibility  for  Agreement 
States 

V'lII.  Plain  Language 

IX.  Voluntary  Consensus  Standards 

X.  Environmental  Assessment:  Finding  of  No 

Significant  Impact 
XL  Paperwork  Reduction  Act  Statement 
XII.  Regulatory  Analysis 
XIH.Regulatory  Flexibility  Act  Certification 
XIV.  Backfit  Analysis 


I.  Background 

The  Commission  directed  the  NRC 
staff  in  Staff  Requirements 
Memorandum  (SRM)  00-0117  dated 
June  28,  2000:  (1)  To  use  an  enhanced 
public-participation  process  (website 
and  facilitated  public  meetings)  to 
solicit  public  input  on  the  part  71 
rulemaking;  and  (2)  to  publish  the  staffs 
Part  71  issues  paper  in  the  Federal 
Register  (65  FR  44360;  July  17.  2000)  for 
public  comment.  The  issues  paper 
presented  the  NRC  s  plan  to  revise  Part 
71  and  provided  a  summary  of  all 
changes  being  considered,  both  IAEA- 
related  changes  and  NRC-initiated 
changes.  The  NRC  published  the  issues 
paper  to  begin  an  enhanced  public- 
participation  process  designed  to  solicit 
public  input  on  the  part  71  rulemaking. 
This  process  included  establishing  an 
interactive  website  and  holding  three 
facilitated  public  meetings:  a 
"roundtable"  workshop  at  the  NRC 
Headquarters,  Rockville,  MD,  on  August 
10,  2000.  and  two  "townhall" 
meetings — one  in  Atlanta,  GA,  on 
September  20,  2000,  and  a  second  in 
Oakland,  CA,  on  September  26.  2000. 

SRM-00-0117  also  directed  the  staff 
to  proceed,  after  completion  of  the 
public  meetings,  with  the  development 
of  a  proposed  rule  for  submittal  to  the 
Commission  by  March  1.  2001.  Oral  and 
written  comments  received  from  the 
public  meetings,  by  mail,  and  through 
the  NRC  website,  in  response  to  the 
issues  paper,  were  considered  in  the 
drafting  of  the  proposed  changes 
contained  herein. 

Past  NRC-IAEA  Compatibility  Revisions 

Recognizing  that  its  international 
regulations  for  the  safe  transportation  of 
radioactive  material  should  be  revised 
from  time  to  time  to  reflect  knowledge 
gained  in  scientific  and  technical 
advances  and  accumulated  experience, 
IAEA  invited  Member  States  (the  U.S.  is 
a  Member  State)  to  submit  comments 
and  suggest  changes  to  the  regulations 
in  1969.  As  a  result  of  this  initiative,  the 
IAEA  issued  revised  regulations  in  1973 
(Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  1973  edition. 
Safety  Series  No.  6).  The  IAEA  also 
decided  to  periodically  review  its 
transportation  regulations,  at  intervals 
of  about  10  years,  to  ensure  that  the 
regulations  are  kept  current.  In  1979,  a 
review  of  IAEA's  transportation 
regulations  was  initiated  that  resulted  in 
the  publication  of  revised  regulations  in 
1985  (Regulations  for  the  Safe  Transport 
of  Radioactive  Material,  1985  edition. 
Safety  Series  No.  6). 

The  NRC  also  periodically  revises  its 
regulations  for  the  safe  transportation  of 
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radioactive  material  to  make  them 
compatible  with  those  of  the  IAEA.  On 
August  5,  1983  (48  FR  35600),  the  NRC 
published  in  the  Federal  Register  a  final 
revision  to  part  71.  "Packaging  and 
Transportation  of  Radioactive  Material." 
That  revision,  in  combination  with  a 
parallel  revision  of  the  hazardous 
materials  transportation  regulations  of 
the  U.S.  Department  of  Transportation 
(DOT),  brought  U.S.  domestic  transport 
regulations  into  general  accord  with  the 
1973  edition  of  IAEA  transport 
regulations.  The  last  revision  to  Part  71 
was  published  on  September  28,  1995 
(60  FR  50248).  to  make  part  71 
compatible  with  the  1985  IAEA  Safetv 
Series  No.  6.  The  DOT  published  its  " 
corresponding  revision  to  Title  49  on 
the  same  date  (60  FR  50291). 

The  last  revision  to  the  IAEA  Safety 
Series  6  was  named  Safety  Standards 
Series  ST-1.  published  in  December 
1996.  and  was  revised  with  minor 
editorial  changes  in  June  2000,  and  was 
redesignated  as  TS-R-1.  This 
rulemaking  effort  is  to  evaluate  TS-R- 
1  for  potential  adoption  in  Part  71 
regulations. 

Historically,  the  NRC  coordinated  its 
Part  71  revisions  with  DOT,  because 
DOT  is  the  U.S.  Competent  Authority 
for  transportation  of  hazardous 
materials.  "Radioactive  Materials"  is  a 
subset  of  "Hazardous  Materials"  in  Title 
49  regulations  under  DOT  authority. 
Currently.  DOT  and  NRC  co-regulate 
transport  of  nuclear  material  in  the 
United  States.  NRC  is  continuing  with 
its  coordinating  effort  with  the  DOT  in 
this  rulemaking  process.  Refer  to  the 
dot's  corresponding  rule  for  additional 
background  on  the  positions  proposed 
in  this  notice. 

Scope  of  10  CFR  Part  71  Rulemaking 

As  directed  by  the  Commission,  NRC 
staff  compared  TS-R-l  to  the  previous 
version  of  Safety  Series  No.  6  to  identif\- 
changes  made  in  TS-R-1 ,  and  then 
identified  affected  sections  of  Part  71. 
Based  on  this  comparison.  NRC  staff 
identified  11  areas  in  part  71  that 
needed  to  be  addressed  in  this 
rulemaking  process  as  a  result  of  the 
changes  to  the  IAEA  regulations.  The 
staff  grouped  the  part  71  IAEA 
compatibility  changes  into  the  following 
issues:  (1)  Changing  part  71  to  the 
International  System  of  Units  (SI)  (also 
known  as  the  metric  system) 
exclusively;  (2)  Radionuclide  specific 
exemption  values:  (3)  Revision  of  Ai 
and  A;  values:  (4)  Uranium  hexafluoride 
(UFh)  package  requirements;  (5) 
Introduction  of  criticality  safety  index 
requirements:  (6)  Type  C  packages  and 
low  dispersible  material;  (7)  Deep 
immersion  test;  (8)  Grandfathering 


previously  approved  packages:  (9) 
Adding  and  modifying  Part  71 
definitions;  (10)  Crush  test  for  fissile 
material  package  design:  and  (11)  Fissile 
material  package  design  for  transport  by 
aircraft. 

Eight  additional  NRC-initiated  issues 
(numbers  12  through  19)  were  identified 
by  Commission  direction,  and  through 
staff  consideration,  for  incorporation  in 
the  Part  71  rulemaking  process.  These 
NRC-initiated  changes  are:  (12)  Special 
package  approvals:  (13)  Expansion  of 
Part  71  quality  assurance  (QA) 
requirements  to  holders  of.  and 
applicants  for,  a  Certificate  of 
Compliance  (CoC):  (14)  Adoption  of  the 
requirements  of  American  Society  of 
Mechanical  Engineers  (ASME),  Boiler 
and  Pressure  Vessel  (B&PV)  Code  for 
fabrication  of  spent  fuel  transportation 
packages:  (15)  Adoption  of  change 
authority;  (16)  Revisions  to  the  fissile- 
exempt  and  general  license  provisions 
to  address  the  unintended  economic 
impact  of  the  emergency  rule  (SRM- 
SECY-99-200):  (17)  Decision  on 
Petition  for  Rulemaking  PRM-71-12. 
which  requested  deletion  of  the  double 
containment  requirements  for 
plutonium;  (18)  Surface  contamination 
limits  as  applied  to  spent  fuel  and  high- 
level  waste  packages  (SRM-SECY-00- 
0117);  and  (19)  Part  71  event  reporting 
requirements.  NRC  published  the  first 
18  issues  in  an  issues  paper  in  the 
Federal  Register  on  Julv  17.  2000  (65  FR 
44360). 

The  Part  71  rulemaking  is  being 
coordinated  with  DOT  to  ensure  that 
consistent  regulator)'  standards  are 
maintained  between  NRC  and  DOT 
radioactive  material  transportation 
regulations,  and  to  ensure  coordinated 
publication  of  the  final  rules  by  both 
agencies.  On  December  28,  1999  (64  FR 
72633),  DOT  published  an  advance 
notice  of  proposed  rulemaking  regarding 
adoption  of  TS-R-1  in  its  regulations. 

II.  Summary  of  Public  Comments 

The  NRC  held  three  public  meetings 
to  discuss  and  hear  public  comments  on 
the  issues  under  consideration  for  this 
rule.  These  meetings  were  transcribed 
by  a  court  reporter:  the  meeting 
transcripts  and  condensed  summaries  of 
the  comments  made  in  the  meeting  are 
available  to  the  public  on  the  NRC's 
interactive  rulemaking  website  at  httpJ 
ruleforum.llnl.gov  and  the  Public 
Document  Room  located  at  One  White 
Flint  North.  11555  Rockville  Pike,  Room 
0-1F23.  Rockville.  MD.  Also,  the  NRC 
received  a  total  of  48  written  comments 
on  the  issues  paper  during  the  meetings, 
bv  mail,  and  through  the  website.  All  of 
these  written  comments  have  been 
placed  on  the  NRC  website.  The 


Commission  has  prepared  a  comment 
summary  document  entitled:  "Summary 
and  Categorization  of  Public  Comments 
on  the  Major  Revision  of  10  CFR  Part 
71."  This  document  is  published  as 
NUREG/CR-6712.  March  2001, 

This  section  provides  a  summary  of 
general  comments  received  at  the  public 
meetings  that  are  not  associated  with 
any  one  issue,  but  rather  with  the  NRC 
rulemaking  process  for  this  effort  of  the 
Part  71  revision.  A  summary  of  public 
comments  associated  with  a  specific 
issue  is  included  later  in  the  discussion 
section  under  that  issue.  Comments  not 
specific  to  this  rulemaking  effort  are  not 
included,  nor  are  they  discussed  for 
their  relevancy  to  the  scope  of  this 
proposed  action. 

August  10.  2000.  Meeting 

Two  commenters  supported  moving 
towards  risk-informed  regulation 
because  they  believe  it  will  increase  the 
safety  of  nuclear  power  plants  by 
allowing  the  operators  to  focus  on  risk- 
significant  issues. 

Ten  commenters  wanted  assurance 
that  any  changes  to  the  NRC's 
regulations,  whether  in  the  context  of 
conformity  with  international 
regulations,  or  solely  affecting  domestic 
shipments  of  radioactive  materials,  will 
not  result  in  a  reduction  in 
transportation  safety  for  the  public. 

Two  commenters  suggested  that  NRC 
provide  more  information  about  the 
specific  changes  that  will  be 
incorporated  into  a  proposed  rule.  One 
of  these  commenters  also  suggested  that 
NRC  consider  increasing  the  number  of 
public  meetings  and  having  them  early 
on  in  the  process  in  locations  that  will 
potentially  be  affected  by  any  changes 
in  the  transportation  regulations.  The 
commenter  also  requested  that  the 
public  comment  period  for  this 
proposed  rule  be  extended.  This 
commenter  also  suggested  that  possibly 
by  coordinating  public  meetings  for  all 
rulemakings  or  actions  related  to 
transportation  (e.g.,  the  Package 
Performance  Study),  the  public  will  be 
better  able  to  see  the  interrelation  of  the 
various  NRC  actions. 

Two  commenters  voiced  their  concern 
about  the  public  accessibility  of 
documentation  related  to  transportation 
regulations.  Specifically,  they  were 
concerned  about  the  legal  implications 
(i.e..  due  process)  of  not  providing 
access  to  documents  such  as;  (1)  TS-R- 
1.  (2)  draft  Advisory  Material  for  the 
Regulations  for  the  Safe  Transport  of 
Radioactive  Material  (T.S-G-1  1) 
(supporting  document  for  TS-R-1 ).  and 
(3)  the  ASME  code,  while  requesting 
public  input  on  potential  changes  to  the 
regulations  to  enhance  conformity  with 
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international  and  domestic  standards 
and  regulations.  One  commenter  noted 
that  without  these  materials,  the 
underlying  basis  of  a  proposed  rule 
cannot  be  hilly  explored  before  its 
incorporation  into  the  regulations. 

Two  commenters  were  seeking 
clarification  on  the  scope  of  the 
proposed  changes.  The  commenters 
asked  whether  NRC  intends  to  adopt  all 
of  the  changes  from  IAEA's  Safety  Series 
6  regulations  that  have  been 
incorporated  into  the  current  TS-R-1 
regulations,  or  just  those  identified  in 
the  proposed  rule.  One  commenter  also 
sought  clarification  as  to  whether  the 
combined  regulatory  changes 
anticipated  by  NRC  and  DOT  would 
cover  all  of  the  changes  present  in 
IAEA's  TS-R-1  regulations. 

Three  commenters  expressed  concern 
over  the  possibility  that  the  proposed 
changes  in  the  transportation 
regulations  could  result  in  materials 
(including  certain  bulk  materials)  that 
were  previously  not  regulated  by  NRC 
suddenly  coming  under  NRC's 
jurisdiction,  or  actually  becoming 
exempt  in  other  jurisdictions.  One 
commenter  noted  that  this  increased 
regulation  could  result  in  unnecessary 
concern  on  the  part  of  the  public  as  to 
the  nature  of  the  materials  being 
transported.  One  commenter  asked 
specifically  if  NRC  was  intending  to 
start  regulating  naturally-occurring 
radioactive  materials  (NORM)  and 
requested  clarification  on  NRC's 
statutory  authority  to  do  so. 

One  commenter  suggested  that,  in 
addition  to  NRC  and  DOT.  State 
agencies  play  an  important  role  in  the 
regulation  of  radioactive  materials.  The 
commenter  noted  that  currently  32 
States  have  entered  into  agreements 
with  the  NRC  to  become  Agreement 
States.  As  Agreement  States,  they 
regiilate  use  of  radioactive  material,  and 
have  regulations  on  transportation  of 
radioactive  material,  including 
enforcement  authority.  The  commenter 
is  interested  in  being  able  to  track 
possible  changes  in  current  regulations 
and  how  this  could  affect  regulations  at 
the  State  level. 

Seven  commenters  were  concerned 
about  the  harmonization  of  NRC's 
regulations  with  those  of  the  IAEA.  The 
commenters  expressed  concern  over  the 
value  of  harmonization  compared  to  the 
■  costs  of  implementation,  and  they 
further  questioned  the  magnitude  of  the 
safety  benefits  of  such  harmonization. 
One  commenter  questioned  that  if 
Member  States  were  not  adopting  TS- 
R-1  uniformly,  what  impact  could  that 
have  on  licensee's  ability  to  transport 

internationally.  Two  commenters  noted 
that  while  the  TS-R-1  standards  are 


burdensome.  NRC  does  not  want  to  stop 
commerce,  and  that  is  a  risk  if  NRC  does 
not  adopt  or  harmonize  with  the  TS-R- 
1  standards. 

Another  commenter  noted  that  the 
U.S.  should  have  the  right  to  adopt  more 
stringent  standards  than  those  contained 
in  TS-R-1.  This  commenter  argued  that 
uniform  regulations  should  constitute  a 
"minimum"  set  of  requirements  and 
should  not  be  considered  the  highest 
standard  that  should  be  applicable. 

One  commenter  suggested  that  NRC 
and  DOT  consider  adopting  a  set  of 
guiding  principles  to  assure  that 
harmonization  is  done  in  the  best 
interest  of  public  health  and  safety. 

Another  commenter  suggested  that 
NRC  adopt  the  IAEA  regulations  using 
a  similar  philosophy  as  is  currently 
used  by  NRC,  that  is.  by  doing  a  safety 
check  and  ensuring  that  the  level  of 
safety  is  not  diminished. 

Two  commenters  were  seeking 
clarification  on  the  authority  of  the 
international  organizations  over  the 
activities  of  the  U.S.  The  commenters 
suggested  that  if  these  organizations  are 
directly  influencing  what  U.S. 
regulatory'  agencies  do,  then  the  public 
has  the  right  to  more  knowledge  about 
their  activities.  One  commenter 
suggested  that  any  activity  to  harmonize 
international  regulations  with  those  of 
the  U.S.  should  be  done  in  open, 
accountable,  democratic  forums. 

September  20.  2000.  Meeting 

Several  commenters  were  frustrated 
with  the  rulemaking  process.  These 
commenters  indicated  that  a  lack  of  easy 
access  to  pertinent  resources,  including 
jS-R-1  and  relevant  sections  of  the 
regulations,  made  it  difficult  to 
understand  the  nature,  need,  and 
potential  impacts  of  the  proposed 
changes.  These  commenters  suggested 
that  NRC  seek  alternative  publication 
methods  for  relevant  documents,  such 
as  posting  the  documents  on  the  NRC 
website. 

Six  commenters  stated  that  NRC 
should  only  suggest  changing  existing 
standards  if  these  changes  improve  or 
otherwise  strengthen  existing  standards. 
Two  commenters  stated  that  attempting 
to  affect  any  other  change — i.e.,  not 
increasing  the  protection  of  public 
health  and  safety  and  the 
environment — is  not  worth  its 
regulatory  costs.  However,  if  NRC  is 
going  to  pursue  these  changes,  then 
NRC  should  weigh  heavily  potential 
public  and  environmental  costs.  These 
commenters  stated  that  while  NRC  is 
moving  towards  increased  globalization, 
international  standards  should  be 
considered  a  regulatory  floor  and  not  a 
ceiling.  One  commenter  specifically 


cited  that  NRC  should  strengthen 
"double-casking  requirements." 

Three  commenters  stated  that  the 
proposed  changes  should  not  be 
allowed  because  they  would  increase 
public  exposure  rates  without 
adequately  informing  the  public  of  any 
risks  associated  with  the  increase.  These 
commenters  acknowledged  the 
existence  of  background  exposure  rates, 
but  believed  that  NRC  needs  to  fully 
inform  the  public  before  changing 
ciurent  standards. 

Four  commenters  expressed  an 
interest  in  better  understanding  the 
transportation  process  and  the  seciu-ity 
arrangements  associated  with  the 
proposed  changes.  One  commenter 
specifically  requested  an  explanation  to 
what  links  existed  between  this 
rulemaking  process  and  the  NRC,  the 
DOT.  and  5ie  Department  of  Energy's 
(DOE's)  currently  scheduled  shipments 
of  radioactive  materials.  Another 
commenter  requested  an  explanation  on 
what  security  arrangements  exist  and 
what  preparations  NRC  and  DOT  have 
made  to  deal  with  accidents  and  other 
such  security  breaches. 

One  commenter  suggested  that  the 
regulatory  process  be  made  as  open  and 
democratic  as  possible.  This  includes 
ensuring  that  supporting  documents  are 
not  too  expensive  for  the  public  to 
purchase,  or  otherwise  access.  Another 
commenter  suggested  that  NRC  hold 
additional  public  meetings  to  increase 
public  involvement. 

September  26,  2000,  Meeting 

One  commenter  expressed  his 
appreciation  for  the  NRC  using  an 
enhanced  rulemaking  process  and 
encouraged  the  NRC  to  continue  using 
this  process. 

Three  commenters  requested  an 
extension  of  the  public  comment  period 
to  allow  for  additional  public  meetings. 
One  conmienter  suggested  that  NRC 
hold  not  only  additional  public 
meetings,  but  also  representative  group 
sessions  where  Agreement  States" 
representatives  from  affected  cities, 
citizens'  groups,  and  industry 
representatives  discuss  "the  substantive 
issues  that  are  implicated  by  ST-1." 

One  commenter  wanted  to  ensure  that 
DOT  and  NRC  have  a  process  where 
NRC  would  jointly  study  and,  after  a 
reconciliation  process,  be  able  to 
address  public  comments  in  a 
coordinated  fashion. 

Two  commenters  found  it  difficult  to 
clearly  identify  what  changes  were 
being  proposed.  They  requested 
additional  details  on  the  proposed 
changes  and  encouraged  NRC  to  define 
all  of  the  terms  and  provide  background 
information  in  the  next  iteration. 
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Specifically,  they  requested  information 
that  would  enable  the  public  to 
understand  and  evaluate  the  context 
and  rationale  for  the  proposed  actions. 

Two  commenters  were  concerned  that 
NRC  fully  examine  the  impacts  of  the 
proposed  changes  on  DOE  as  well  as 
other  Federal  agencies,  such  as  the  U.S. 
Environmental  Protection  Agency 
(EPA).  One  of  the  commenters  stated 
that,  to  date,  he  has  not  seen  any  such 
detailed  analysis,  an  analysis  the 
commenter  requested  at  an  earlier  time. 
The  commenter  stated  that  when  NRC 
has  previously  relaxed  its  standards. 
DOE  has  followed  suit  and  cited  the 
example  of  transportation  standards. 

One  commenter  stated  that  NRC 
should  view  IAEA  standards  as 
minimum,  not  maximum,  thresholds. 
The  commenter  requested  that  when 
NRC's  regulations  are  more  stringent 
than  similar  IAEA  regulations,  we  retain 
that  stringency.  The  commenter  stated 
that  he  does  not  want  NRC  to  lower  its 
standards,  and  would  prefer  that 
international  standards  be  raised. 

Comments  Received  on  the  Website  and 
by  Mail 

Several  commenters  indicated  the 
importance  of  adopting  uniform 
regulations  by  all  countries  to  ensure 
safe  and  uninterrupted  transportation  of 
radioactive  materials  internationally. 
The  commenters  indicated  that  the 
IAEA  serves  a  vital  role  in  developing 
regulations  governing  the  international 
shipment  of  radioactive  materials,  and 
without  this  guidance,  each  country 
would  develop  its  own  regulations,  thus 
making  compatibility  difficult,  if  not 
impossible,  to  achieve.  These 
commenters  strongly  urged  the  NRC  and 
DOT  to  make  every  effort  to  harmonize 
Part  71  with  TS-R-1  regulations,  as  is 
reasonably  achievable. 

Several  commenters  indicated  that  the 
public  was  not  involved  in  the  process 
that  developed  the  TS-R-1 
requirements.  As  a  result,  there  is  no 
objective  analysis  available  for  the 
public  to  determine  which  requirements 
are  appropriate  to  change,  and  which 
ones  are  not. 

One  commenter  suggested  that  rather 
than  NRC  developing  parallel 
regulations  with  DOT,  NRC"s 
regulations  should  only  address  those 
areas  under  NRC  responsibility,  such  as 
fissile  material  and  Type  B  shipments. 

Several  commenters  indicated  that 
NRC  must  involve  interested  members 
of  the  public.  State  and  local 
governments,  and  Tribes  in  a  much 
broader  framework  in  conjunction  with 
the  issuance  of  the  proposed  rule.  One 
commenter  argued  that  based  on 
attendance  at  the  public  meetings, 


public  participation  has  been 
inadequate  and  not  representative. 
Another  commenter  noted  that  the 
public  meetings  were  scheduled  too 
close  to  the  end  of  the  public  comment 
period,  and  that  any  meetings  or 
hearings  in  conjunction  with  the 
proposed  rule  should  be  staged  early  in 
the  comment  process. 

One  commenter  suggested  that  the 
issues  paper  did  not  contain  sufficient 
detail  indicating  the  NRC's  positions 
with  respect  to  each  of  the  issues.  The 
commenter  stated  that  inclusion  of  this 
information,  including  any  regulatory 
drivers,  would  be  helpful  in  furthering 
the  public's  understanding  of  the  basis 
of  these  proposed  changes,  most 
specifically  with  respect  to  adoption  of 
TS-R-1  requirements. 

One  commenter  raised  the  concern 
that  the  issues  paper  was  not  uniformly 
clear  as  to  whether  a  proposed  change 
would  strengthen  or  weaken  the 
protection  of  public  health  and  safetv  in 
the  U.S. 

One  commenter  was  concerned  that 
the  proposal  to  harmonize  NRC's 
regulations  with  international  standards 
does  not  take  into  account  the  special 
nature  of  transportation  in  the  U.S.  For 
example,  the  commenter  noted  that  a 
significant  portion  of  the  transportation 
occurs  over  distances  exceeding  2.400 
miles  and  often  in  rural  areas,  where 
emergency  responders  are  volunteers 
with  limited  training.  The  commenter 
stated  that  regulations  should  be 
developed  to  protect  emergency 
responders  and  other  personnel  who 
could  be  expected  to  be  in  contact  with 
radioactive  materials  shipments. 

Several  commenters  requested  an 
extension  of  the  public  comment  period 
for  the  issues  paper.  The  commenters 
cited  several  examples  of  why  an 
extension  is  necessar>',  including 
impeded  access  to  relevant  information, 
periods  of  time  during  which  the  PDR 
was  not  open  to  the  public,  and  closure 
of  the  Bibliographic  Retrieval  System  for 
a  period  of  5  days. 

One  commenter  indicated  that  over 
the  last  several  years,  the  majority  of 
NRC  rulemaking  initiatives  appear  to  be 
largely  driven  by  concerns  in  providing 
regulatory  relief  for  industry'  rather  than 
in  increasing  safety  for  the  public. 

One  commenter  claimed  that  IAEA 
standards  are  colored  by  consideration 
of  commercial  purposes.  The 
commenter  requested  that  NRC  set  aside 
commercial  considerations  in  reviewing 
possible  adoption  of  IAEA  standards  as 
NRC  is  first  responsible  to  the  American 
public  and  not  to  the  international  or 
domestic  nuclear  industry. 

Two  commenters  questioned  whether 
NRC  would  take  into  account  advances 


in  science  and  engineering  and 
accumulated  experience  since  the 
development  of  the  IAEA  regulations  6 
years  ago.  If  not,  one  commenter  argued 
that  the  proposed  revisions  to  Part  71 
could  be  outdated  before  they  are 
issued. 

One  commenter  requested  that  TS-R- 
1  be  made  available  for  review  to  fully 
judge  the  impact  that  the  proposed 
changes  may  have  on  transportation 
programs.  For  example,  the  commenter 
noted  that  one  proposed  change  would 
result  in  different  shipping  names, 
without  specif\'ing  those  changes. 

One  commenter  suggested  that  NRC 
adopt  a  Transportation  Safety  Goal 
documenting  the  acceptable  risk  for  the 
transportation  of  radioactive  material. 

The  public  comments  were 
considered  in  drafting  the  proposed 
requirements  for  18  of  the  19  issues 
(Issue  19  was  added  after  publication  of 
the  issues  paper).  More  details  are 
provided  under  each  issue. 

NRC  has  made  copies  of  publicly 
released  documents  available  on  the 
website  at  http://l^^^^v.n^c.gov/^^■aste/ 
spent-fuel-transp.html.  Furthermore,  the 
NRC  plans  to  conduct  additional  public 
meetings  during  the  proposed  rule 
comment  period.  The  dates  and 
locations  of  these  meetings  will  be 
noticed  separately. 

III.  Request  for  Cost-Benefit  and 
Exposure  Information 

The  NRC  staff  reviewed  all  public 
comments  before  drafting  the  proposed 
requirements  in  this  notice.  Summaries 
of  all  verbal,  written,  and  electronic 
comments  can  be  found  in  NUREG/CR- 
6712,  Summary'  and  Categorization  of 
Public  Comments  on  the  Major  Revision 
of  lOCFRPart  71.  March  2001).  The 
staff  also  prepared  a  draft  Regulator}' 
Analysis  (draft  RA)  to  assess  the 
economic  impact  of  the  proposed 
requirements.  The  draft  R.^  is  also 
published  for  public  comment  (for 
announcement,  see  Section  XII). 

The  NRC  staff,  as  directed  by  the 
Commission,  is  continuing  to  solicit 
cost-benefit  and  exposure  data  from  the 
public  and  industry  to  quantif\-  the 
impact  of  the  proposed  Part  71 
amendments.  The  NRC  believes  that  this 
data  will  assist  the  Commission  in:  (1) 
Making  an  informed  decision  regarding 
the  proposed  IAEA  compatibility 
changes,  and  (2)  avoiding  the 
promulgation  of  amendments  that  may 
result  in  unforeseen  and  unmtended 
negative  impacts,  especially  in  view  of 
the  fact  that  the  current  regulations  in 
Part  71  have  provided  adequate 
protection  of  the  public  health  and 
safety. 
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To  help  focus  the  public  and  industry 
and  to  capture  the  most  data,  the 
following  request  for  information  is 
presented  in  three  groups:  (1)  General 
requests  that  apply  to  all  19  issues,  (2) 
requests  that  apply  only  to  the  IAEA- 
related  changes,  and  (3)  issue-specific 
staff  questions. 

Request  for  Information  on  All  19  Issues 

The  Commission  is  inviting 
comments  from  all  stakeholders 
(Agreement  States,  public  interest 
groups,  and  industry*  representatives)  to 
address  the  overall  impact  of  this 
proposed  rule.  Specifically,  the 
Commission  is  soliciting:  (1) 
Quantitative  information  and  data  on 
the  costs  and  benefits  which  might 
occur  if  these  proposed  changes  were 
adopted;  (2)  operational  data  on 
radiation  exposures  (increased  or 
reduced)  that  might  result  from 
implementing  the  Part  71  proposed 
changes;  (3)  whether  the  proposed 
changes  are  adequate  to  protect  public 
health  and  safety;  (4)  whether  other 
changes  should  be  considered, 
including  providing  cost-benefit  and 
exposure  data  for  these  suggested 
changes;  and  (5)  how  should  specific 
risk  considerations  (i.e.,  data  on  what 
can  happen,  how  likely  is  it,  what  are 
the  consequences)  be  factored  into  the 
proposed  amendments. 

Request  for  Information  on  the  IAEA- 
Related  Issues  (Issues  1-11) 

The  NRC  recognizes  the  importance, 
from  an  international  commerce 
standpoint,  of  having  the  packaging  and 
transportation  regulations  in  Part  71 
compatible  with  the  IAEA's  TS-R-1. 
However,  before  adoption,  the  NRC 
seeks  to  quantify  the  impact  of  adopting 
these  IAEA  regulations.  Development  of 
the  IAEA  TS-R-1  did  not  directly 
involve  the  public  or  include  a  cost- 
benefit  analysis.  In  contrast.  NRC's 
practice  is  to  consider  costs  and  benefits 
in  its  regulatory  analysis,  and  NRC  is 
prepared  to  differ  from  the  TS-R-1 
standards,  at  least  for  domestic 
purposes,  to  the  extent  the  standards 
cannot  be  justified  from  a  cost-benefit 
perspective,  especially  given  the  current 
regulations  in  Part  71  have  provided 
adequate  protection  of  the  public  health 
and  safety. 

Therefore,  the  NRC  is  inviting  public 
comments  on  the  IAEA-related  issues, 
Issues  1-11.  Specifically,  the 
Commission  is  soliciting  cost-benefit 
data  to  quantify  the  economic  impact  of 
harmonizing  with  the  1 1  IAEA  changes 
on  the  domestic  commerce  and 
international  commerce  of  packages 
containing  radioactive  material.  The 
NRC  is  interested  in  determining:  (1) 


whether  the  benefits  of  harmonization 
with  the  IAEA  standards  may  exceed 
the  costs,  or  may  result  in  other  health 
and  safety  problems  resulting  from  dual 
standards  between  domestic  (Part  71) 
and  international  (TS-R-1) 
requirements,  and  (2)  whether  the  NRC 
should  adopt  only  some  of  the  11  IAEA 
changes. 

Request  for  Responses  to  Issue-Specific 
Questions: 

Issue  2— Radionuclide  Exemption 
Values 

What  impacts,  if  any,  would  result  for 
industries  that  possess,  use.  or  transport 
materials  currently  exempt  from 
regulatory  control  (  e.g.,  unimportant 
source  material  under  10  CFR  40.13)  if 
adoption  of  the  radionuclide  exemption 
values  were  to  occur  in  Part  71? 

What  impacts,  if  any.  would  result  for 
industries  that  transport  natural 
material  and  ores  containing  naturally- 
occurring  radionuclides  which  are  not 
intended  for  processing  for  economic 
use  of  their  isotopes  (e.g.,  phosphate 
mining,  waste  products  from  the  oil  and 
gas  industry),  if  the  TS-R-1  exemption 
values  are  adopted,  but  without  the  "10 
times  the  applicable  exemption  values" 
provision? 

Another  possible  impact  of  the 
proposed  radionuclide  exemption 
values  is  in  the  area  of  waste  disposal 
sites  which  are  regulated  by  EPA  under 
the  Resource  Conservation  and 
Recoverv-  Act  (RCRA).  The  acceptance 
limit  in  these  sites  for  materials 
containing  radioactive  residuals  is  the 
existing  70  Bq/g  (0.002  \iCi/g)  standard 
used  by  DOT,  NRC.  and  EPA.  Presently, 
only  the  NRC  and  DOT  are  proposing  to 
adopt  the  exemption  values,  which  may 
result  in  situations  where  shipment  of 
materials  with  residual  radioactivity 
would  be  allowed  for  transportation 
under  the  new  exemption  values  but 
would  not  be  allowed  for  disposal  in 
RCRA  sites. 

What  cost  impacts  or  other  problems, 
if  any.  would  result  from  adoption  of 
the  exemption  values,  in  Part  71  and 
DOT  regulations,  for  industries  or 
entities  involved  in  the  shipment  and 
disposal  of  materials  with  residual 
activity  to  RCRA  sites? 

Issue  3 — Revision  of  Ai  and  A; 

What  impacts,  if  any,  would  result  for 
the  radiopharmaceutical  industry  in 
terms  of  cost  and  worker  dose  by 
adopting  the  lower  international  A2 
value,  rather  than  retaining  the  ciurent 
A2  value  for  domestic  shipment  of 
molybdenum-99? 

What  impacts,  if  any,  would  result  for 
industry  in  terms  of  cost  and  worker 


dose  by  retaining  the  current  Ai  and  A: 
values  for  califomium-252,  rather  than 
adopting  the  international  Ai  and  A; 
values? 

What  impacts,  if  any.  would  result  for 
industry  in  terms  of  cost  and  worker 
dose  by  not  including  in  Table  A-1  (Ai 
and  A:  Values  for  Radionuclides)  the  16 
radionuclides  that  are  listed  in  the 
current  Part  71  but  not  in  TS-R-1? 

Issue  4 — Uranium  Hexafluoride  UF^ 
Package  Requirements 

Should  the  current  practice  of 
excluding  moderators  in  criticality 
evaluations  for  UF^  packages  be 
continued? 

Issue  5— Introduction  of  the  Criticality 
Safety  Index  Requirements 

What  cost  or  benefit  impacts  would 
result  if  the  per  package  Criticality 
Safety  Index  (CSI)  were  to  change  from. 
10  to  50? 

Issue  6 — ^Type  C  Packages  and  Low 
Dispersible  Material 

NRC  requests  information  on  the  need 
for  Type  C  packages,  specifically  on  the 
number  of  package  designs  and  the 
timing  of  future  requests  for  Type  C 
package  design  approvals. 

Issue  8 — Grandfathering  Previously 
Approved  Packages 

Under  what  conditions  should 
packagings  be  removed  from  service? 

What  are  the  cost  or  benefit  impacts 
associated  with  the  proposal  to  remove 
B( )  packages  from  service? 

Issue  10— Crush  Test  for  Fissile  Material 
Package  Design 

What  are  the  cost  or  benefit  impacts 
of  imposing  the  crush  test  requirement 
on  fissile  material  package  designs? 

Issue  12 — Special  Package  Approval 

What  additional  limitations,  if  any. 
should  apply  to  the  conditions  under 
which  an  applicant  could  apply  for  a 
package  authorization? 

Issue  17— Double  Containment  of 
Plutonium  (PRM-71-12) 

What  cost  or  benefit  impacts  would 
arise  from  removal  of  the  double 
containment  requirement  for 
plutonium? 

Issue  18 — Contamination  Limits  as 
Applied  to  Spent  Fuel  and  High-Level 
Waste  (HLW)  Packages 

NRC  requests  information  regarding 
the  application  of  tjie  regulatory  limits 
for  removable  contamination  on  the 
external  siufaces  of  packages  used  for 
spent  fuel  shipments.  This  information 
will  be  most  helpful  if  respondents  also 
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indicate  the  cask  design  used  and 
whether  or  not  the  cask  is  fitted  with  a 
protective  cover  prior  to  immersion  in 
the  spent  fuel  pool.  Specifically,  for 
previous  spent  fuel  shipments, 
information  is  sought  on: 

(1)  The  removable  contamination 
level  on  the  cask  surface  after  the  cask 
has  been  loaded,  removed  from  the 
spent  fuel  pool,  and  dried; 

(2)  The  dose  attributable  to  any 
decontamination  efforts,  including 
external  dose  from  cask  aAd  facility 
radiation  fields  and  internal  dose  from 
airborne  radioactivity  in  the  cask 
handling/loading  areas: 

(3)  The  removable  contamination 
level  on  the  cask  surface  after 
decontamination  efforts  and  before 
shipment:  and 

(4)  The  removable  contamination 
levels  on  the  cask  surface  upon  receipt 
at  the  destination  facility. 

rV.  Discussion 

This  section  is  structured  to  present 
and  discuss  each  issue  separately  (with 
cross  references  as  appropriate).  Each 
issue  has  four  parts:  Background, 
Discussion,  NRC  Proposed  Position,  and 
Affected  Sections.  The  discussion 
section  summarizes  the  public 
comments,  NRC  staff  consideration  of 
public  comments  and  of  technical  and 
policy  issues,  and  the  regulatory- 
analysis  for  that  issue. 

A.  TS-R-1  Compatibility  Issues 

Issue  1.  Changing  Part  71  to  the 
International  System  of  Units  (SI)  Only 

Background.  TS-R-1  uses  the  SI  units 
exclusively.  This  change  is  stated  in 
TS-R-1.  Annex  II,  page  199:  "This 
edition  of  the  Regulations  for  the  Safe 
Transport  of  Radioactive  Material  uses 
the  International  System  of  Units  (SI)." 
The  change  to  SI  units  exclusively  is 
evident  throughout  TS-R-1.  TS-R-1 
also  requires  that  activity  values  entered 
on  shipping  papers  and  displayed  on 
package  labels  be  expressed  only  in  SI 
units  (paragraphs  543  and  549).  Safety 
Series  No.  6  (TS-R-1  "s  predecessor) 
used  SI  units  as  the  primary  controlling 
units,  with  subsidiary  units  in 
parentheses  (Safety  Series  6,  Appendix 
II,  page  97),  and  either  units  were 
permissible  on  labels  and  shipping 
papers  (paragraphs  442  and  447). 

The  TS-R-1  change  is  in  conflict  with 
the  NRC  Metrication  Policy  issued  on 
June  19, 1996  (61  FR  31169),  which 
allows  a  dual-unit  system  to  be  used  (SI 
units  with  customary  units  in 
parentheses).  The  NRC  Metrication 
Policy  was  designed  to  allow  market 
forces  to  determine  the  extent  and 
timing  for  the  use  of  the  metric  system 


of  measurements.  The  NRC  is 
committed,  in  that  policy,  to  work  with 
licensees  and  applicants  and  with 
national,  international,  professional. 
and  industry  stapdards-setting  bodies 
[e.g.,  American  National  Standards 
Institute  (ANSI),  American  Societv  for 
Testing  and  Materials  (ASTM).  ASME] 
to  ensure  metric-compatible  regulations 
and  regulatory-  guidance.  The  NRC 
encouraged  its  licensees  and  applicants, 
through  its  Metrication  Policy,  to 
employ  the  metric  system  wherever  and 
whenever  its  use  is  not  potentially 
detrimental  to  public  health  and  safety, 
or  its  use  is  economic.  The  NRC  did  not 
make  metrication  mandatory  by 
rulemaking  because  no  corresponding 
improvement  in  public  health  and 
safety  would  result,  but  rather,  costs 
would  be  incurred  without  benefit.  As 
a  result,  licensees  and  applicants  use 
both  metric  and  customary  units  of 
measurement. 

According  to  the  NRC's  Metrication 
Policy,  the  following  documents  should 
be  published  in  dual  units  (beginning 
Januar}'  7.  1993):  new  regulations,  major 
amendments  to  existing  regulations, 
regulator^'  guides.  NUREG-series 
documents,  policy  statements, 
information  notices,  generic  letters, 
bulletins,  and  all  written 
communications  directed  to  the  public. 
Documents  specific  to  a  licensee,  such 
as  inspection  reports  and  docketed 
material  dealing  with  a  particular 
licensee,  will  be  issued  in  the  system  of 
units  employed  by  the  licensee. 

Currently,  Part  71  uses  the  dual-unit 
system  in  accordance  with  the  NRC 
Metrication  Policy. 

Discussion.  Oral  comments  received 
at  the  public  meetings,  as  well  as 
written  comments  received  on  the 
issues  paper,  indicate  opposition  to  the 
use  of  SI  units  only.  Most  commenters 
were  opposed  to  switching  to  SI  units 
only,  and  supported  the  continued  use 
of  the  dual-unit  system.  At  the  August 
10  meeting,  a  radiopharmaceutical 
industry  representative  commented  that 
the  Food  and  Drug  Administration 
(FDA)  requires  the  use  of  customary 
units  (curie  units),  while  shipping 
papers  always  list  the  activity  in 
becquerels  with  curies  in  parentheses. 
The  representative  stated  that  while  that 
presents  some  problems  now,  the 
industry  is  able  to  handle  it.  By  moving 
to  a  system  where  the  shipping  papers 
are  in  SI  units  only,  a  situation  would 
be  created  where  the  package  contents 
are  expressed  in  curies,  while  shipping 
papers  and  labels  are  expressed  in 
becquerels.  This  could  be  confusing, 
especially  when  comparing  the  shipping 
papers  to  the  contents.  The  implication 
is  that  this  situation  could  create 


complications  at  the  shipment 
destination  as  personnel  would  have  to 
perform  unit  conversions  to  match 
package  contents  with  the  shipping 
papers.  Furthermore,  there  was  a 
concern  that  this  could  result  in  errois 
in  patient  administrations.  Other 
commenters  indicated  that  this  change 
would  result  in  significant  costs  for 
industry,  with  no  apparent  safety 
benefit. 

Another  commenter  indicated  that, 
although  the  US  has  adopted  a  policy 
of  shifting  to  SI  units,  this  policy  has 
not  been  implemented.  Several 
commenters  argued  that  requiring  the 
use  of  SI  units  only  for  domestic 
shipments  of  radioactive  materials, 
when  the  balance  of  the  nation  s 
activities  are  conducted  in  customary 
units,  would  cause  confusion  as  well  as 
possible  safety  issues  if 
misunderstandings  or  miscalculations 
were  to  occur.  The  commenters  noted 
that  the  majority  of  individuals 
(including  emergency  response  workers) 
are  more  accustomed  to  using 
customan,'  units,  and  by  requiring  the 
use  of  SI  units,  problems  would  occur 
in  converting  customary  units  to  SI 
units.  As  a  result,  the  commenters 
believed  that  this  could  result  in  an 
increased  risk  of  inadvertent  exposure 
of  workers  to  radiation. 

One  commenter  indicated  that  SI 
units  are  currently  required  to  be  used 
in  certain  cases  for  shipping  and 
believed  that  such  a  change  would  pose 
little  risk.  However,  the  commenter 
added  that  any  such  change  should  be 
accompanied  by  a  3-year  delay  in  the 
effeitive  date  to  allow  for  proper 
transition. 

NRC  staff  notes  that  the  use  of  SI  units 
only  would  conflict  with  the  NRC's 
Metrication  Policy,  which  allows  the 
use  of  a  dual-unit  system  for 
measurements.  The  statement  made  in 
NRC's  final  Metrication  Policy,  ■•*   *   * 
the  NRC  believed  and  continues  to 
believe  that  if  metrication  were  made 
mandatory  by  a  rulemaking,  no 
corresponding  improvement  in  public 
health  and  safety  would  result  but  costs 
would  be  incurred  without  benefit," 
still  stands. 

The  NRC  draft  regulator*-  analysis 
(draft  RA)  indicates  that  maintaining  the 
existing  policy  of  allowmg  the  use  of 
dual  units  is  appropriate  from  a  safety, 
regulator}-,  and  cost  perspective.  A 
change  to  require  SI  units  only  would 
necessitate  an  exemption  by  the 
Commission  from  its  dual-units  policy, 
and  would  result  in  an  inconsistency 
between  Part  71  and  other  parts  of  the 
Commissions  regulations.  Further, 
anticipated  costs  to  industn.'  for 
implementing  the  new  requirement 
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(e.g.,  training,  recalculations),  estimated 
to  be  between  $12.6  and  $16.3  million, 
would  be  avoided  if  the  dual-unit 
system  is  maintained.  In  addition,  while 
NRC  would  incur  $15,000  in  costs  by 
converting  from  one  system  of  units  to 
another,  this  cost  is  offset  by  a  savings 
in  resources  for  not  proceeding  with 
rulemaking  activities  to  implement  the 
change.  As  discussed  by  several 
commenters,  the  change  to  SI  units  only 
could  result  in  the  potential  for  adverse 
impact  on  the  health  and  safety  of 
workers  and  the  general  public  as  a 
result  of  unintended  exposiu'e  in  the 
event  of  shipping  accidents,  or  medical 
dose  errors,  caused  by  confusion  or 
erroneous  conversion  between  the 
currently  prevailing  customary-  units 
and  the  new  SI  units  by  emergency 
responders  or  medical  personnel. 

The  NRC  considered  the  Commission 
policy  on  this  issue,  the  above  public 
comments,  and  the  draft  RA  of  the 
impact  of  this  change,  and  concluded 
that  adopting  the  IAEA  use  of  SI  units 
only  in  Part  71  would  have  both  a  cost 
impact  and  potentially  negative  impact 
on  workers  and  public  health  and 

S3i6tV 

NRC  Proposed  Position.  The  NRC 
does  not  intend  to  change  Part  71  to  use 
SI  units  only,  nor  does  it  intend  to 
impose  on  Part  71  hcensees.  certificate 
holders,  or  applicants  for  a  CoC  the  use 
of  SI  units  only.  While  TS-R-1  uses  SI 
units  only,  it  does  not  specifically 
prohibit  the  use  of  a  dual-unit  system 
(SI  units  and  customary  units). 
Therefore,  the  NRC  will  continue  to  use 
the  dual-unit  system  in  Part  71". 

Affected  Sections.  None  (not 
adopted). 

Issue  2.  Radionuclide  Exemption  Values 

Background.  The  DOT  currently  uses 
a  specific  activity  threshold  of  70  Bq/g 
(0.002  nCi/g)  for  defining  a  material  as 
radioactive  for  transportation  purposes. 
DOT  regulations  apply  to  all  materials 
with  specific  activities  that  exceed  this 
value.  Materials  are  exempt  from  DOT's 
transportation  regulations  if  the  specific 
activity  is  equal  to  or  below  this  value. 
The  70-Bq/g  (0,002-nCi/g)  specific 
activity  value  is  applied  collectively  for 
all  radionuclides  present  in  a  material. 

Within  §  71.10.  the  NRC  uses  the 
same  specific  activity  threshold  as  a 
means  of  determining  if  a  radioactive 
material  is  subject  to  the  requirements 
of  Part  71.  Materials  are  exempt  from 
the  transportation  requirements  in  Part 
71  if  the  specific  activity  is  equal  to  or 
below  this  value.  Although  the  materials 
may  be  exempt  from  any  additional 
transportation  requirements  under  Part 
71,  the  requirements  for  controlling  the 
possession,  use,  and  transfer  of 


materials  under  Parts  30.  40,  and  70 
continue  to  apply,  as  appropriate,  to  the 
type,  form,  and  quantity  of  material. 

During  the  development  of  TS-R-1 ,  it 
was  recognized  that  there  was  no 
technical  justification  for  the  use  of  a 
single  activity-based  exemption  70-Bq/g 
(0.002-nCi/g)  value  for  all  radionucUdes. 
It  was  concluded  that  a  more  rigorous 
technical  approach  would  be  to  base 
radionuclide  exemptions  on  a  uniform 
dose  basis,  rather  than  a  uniform 
specific  activity  (also  known  as  activity 
concentration)  basis. 

By  1994,  the  IAEA  and  other 
international  health-related 
organizations  had  developed  the 
International  Basic  Safety  Standards  for 
Protection  against  Ionizing  Radiation 
and  for  the  Safety  of  Radiation  Sources, 
IAEA  Safety  Series  No.  115.  (This 
document  is  sometimes  referred  to 
informally  as  the  Basic  Safety 
Standards,  or  BSS.)  During  the 
preparation  of  this  document,  a  set  of 
principles  had  been  developed  and 
accepted  for  determining  when 
exemption  from  regulation  was 
appropriate.  One  of  the  exemption 
criteria  was  that  the  effective  dose 
expected  to  be  incurred  by  a  member  of 
the  public  from  a  practice  (e.g.,  medical 
use  of  radiopharmaceuticals  in  nuclear 
medicine  applications)  or  a  soim:e 
within  a  practice  should  be  unlikely  to 
exceed  a  value  of  10  nSv  (1  mrem)  per 
year.  IAEA  Member  State  researchers 
developed  a  set  of  exposure  scenarios 
and  pathways  which  could  result  in 
exposure  to  workers  and  members  of  the 
public.  These  scenarios  and  pathways 
were  used  to  calculate  radionuclide 
exemption  activity  concentrations  and 
exemption  activities  which  would  not 
exceed  the  recommended  dose  (see 
Safety  Series  No.  115,  Schedule  I. 
"Exemptions"). 

To  investigate  the  exemption  issue 
from  a  transportation  perspective  during 
the  development  of  TS-R-1.  IAEA 
Member  State  researchers  calculated  the 
activity  concentration  and  activity  for 
each  radionuclide  that  would  result  in 
a  dose  of  10  nSv  (1  mrem)  per  year  to 
transport  workers  under  various  BSS 
and  transportation-specific  scenarios. 
Due  to  differences  in  radionuclide 
radiation  emissions,  exposure  pathways, 
etc..  the  resulting  radionuclide-specific 
activity  concentrations  varied  widely. 
The  appropriate  activity  concentrations 
for  some  radionuclides  were  determined 
to  be  less  than  70  Bq/g  (0.002  nCi/g). 
while  the  activity  concentrations  for 
others  were  much  greater.  However,  the 
calculated  dose  to  transport  workers 
that  would  result  from  repetitive 
transport  of  each  radionuclide  at  its 
exempt  activity  concentration  was  the 


same  [(10  ^Sv)  (1  mrem))  per  year.  For 
the  single  activity-based  value,  the 
opposite  was  true.  i.e..  the  exempt 
activity  concentration  was  the  same  for 
all  radionuclides  (70  Bq/g)  (0.002  nCi/g). 
but  the  resulting  doses  under  the  same 
transportation  scenarios  varied  widely, 
with  annual  doses  ranging  from  much 
less  than  10  ^iSv  (1  mrem)  per  year  for 
some  radionuclides  to  greater  than  10 
nSv  (1  nuem)  per  year  for  others.  The 
radionuclide-specific  activity 
concentration  values  reduced  the 
variability  in  doses  that  were  likely  to 
result  from  exempt  transport  activities. 
IAEA  noted  that  the  exempt  activity 
concentrations  calculated  for 
transportation  scenarios  were  less  than 
those  found  in  Safety  Series  No.  115 
(BSS).  Table  I-I,  "EXEMPTION  LEVELS: 
EXEMPT  ACTIVITY 
CONCENTRATIONS  AND  EXEMPT 
ACTIVITIES  OF  RADIONUCLIDES 
(ROUNDED)",  but  not  by  more  than  a 
factor  of  100.  IAEA  did  not  believe  the 
differences  warranted  a  second  set  of 
exemption  values,  and  therefore 
adopted  the  Safety  Series  No.  115  (BSS) 
values  iii  TS-R-1.  These  values  are 
found  in  TS-R-1,  paragraphs  401-406, 
and  in  Tables  I  and  II. 

A  consequence  of  using  the  BSS 
exemption  values  for  transportation  is 
that  the  estimated  average  annual  dose 
imder  the  transportation  scenarios 
exceeds  the  10  nSv  (1  mrem)  per  year 
criterion  for  some  radionuclides.  The 
staff  has  estimated  that  the  average 
aiuiual  dose  per  radionuclide  under  the 
transportation  scenarios  using  the  BSS 
exemption  values  for  a  representative 
list  of  20  radionuclides  is  0.25  mSv  (25 
mrem)  per  year.  However,  the  staff 
estimates  that  the  corresponding  dose 
for  the  current  70  Bq/g  (0.002  nCi/g) 
exemption  value,  using  the  same 
transportation  scenarios  and 
radionuclides,  is  approximately  0.5  mSv 
(50  mrem)  per  year.  Although  both  the 
current  exemption  value  and  the  BSS 
exemption  values  result  in  an  estimated 
average  dose  per  radionuclide  that 
exceeds  the  criterion,  the  dose  estimated 
for  the  BSS  exemption  values  is 
significantly  less  than  that  estimated  for 
the  current  70  Bq/g  (0.002  |aCi/g) 
exemption  value. 

Note  that  some  nuclides  listed  in 
Table  I  have  a  reference  to  footnote  (b). 
These  nuclides  have  the  radiological 
contributions  from  their  daughter 
products  (progeny)  already  included  in 
the  listed  value.  For  example,  natural 
lU'anium  [U  (nat)]  in  Table  I  has  a  listed 
activity  concentration  for  exempt 
material  of  1  Bq/g  (2.7  x  10-5  jiCi/g). 
This  means  the  activity  concentration  of 
the  uranium  is  limited  to  1  Bq/g  (2.7  x 
10-5  nCi/g),  but  the  total  activity 
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concentration  of  an  exempt  material 
containing  1  Bq/g  (2.7  x  10-5  nCi/g)  of 
uranium  will  be  higher  (approximately 
7  Bq/g  (1.9  X  10-4  nCi/g))  due  to  the 
radioactivity  of  the  daughter  products. 

The  basis  for  the  exemption  values,  as 
discussed  in  the  draft  Advisory  Material 
for  the  Regulations  for  the  Safe 
Transport  of  Radioactive  Material,  TS- 
G-1.1.  paragraphs  107.5  and  401.3, 
indicates  that  materials  with  very  low 
hazards  can  be  safely  exempted  from  the 
transportation  regulations.  If  the 
exemptions  did  not  exist,  enormous 
amounts  of  material  with  only  slight 
radiological  risks,  materials  which  are 
not  ordinarily  considered  to  be 
radioactive,  would  be  unnecessarily 
regulated  during  transport. 

Based  on  TS-R-1.  paragraph  236, 
when  both  the  activity  concentration  for 
exempt  material  and  the  activity  limit 
for  an  exempt  consignment  are 
exceeded,  the  material  or  consigiunent 
must  meet  applicable  transportation 
regulations.  Paragraph  404  of  TS-R-1 
specifies  how  exemption  values  may  be 
determined  for  mixtures  of 
radionuclides. 

Some  of  the  lower  activity 
concentration  values  might  include 
NORM.  As  an  example,  ores  may 
contain  NORM.  In  regard  to  transporting 
NORM,  one  petroleum  industry 
representative  stated  there  are  no 
findings  that  indicate  the  current 
standard  fails  to  protect  the  public,  and 
that  there  is  no  benefit  in  making  the 
threshold  more  stringent.  Further,  it 
would  have  a  significant  impact  on  their 
operations.  Other  similar  comments 
were  received  diu-ing  the  public 
meetings.  The  overall  impact  would  be 
that  some  material  formerly  not  subject 
to  the  radioactive  material  transport  • 
regulations  may  need  to  be  transported 
as  radioactive  material  and  therefore 
meet  the  corresponding  applicable  DOT 
transport  requirements, 

IAEA  recognized  that  application  of 
the  activity  concentration  exemption 
values  to  natural  materials  and  ores 
might  result  in  unnecessary  regulation 
of  these  shipments,  and  established  a 
further  exemption  for  certain  types  of 
these  materials.  Paragraph  107(e)  of  TS- 
R-1  further  exempts:  "natural  material 
and  ores  containing  naturally  occurring 
radionuclides  which  are  not  intended  to 
be  processed  for  use  of  these 
radionuclides  provided  the  activity 
concentration  of  the  material  does  not 
exceed  10  times  the  values  specified  in 
paragraphs  401-406." 

Discussion.  Comments  were  received 
on  this  issue  during  the  public 
meetings,  by  mail,  and  on  the  NRC  web 
site.  One  conunenter  stated  that  the  NRC 
should  reference  all  DOT  equivalent 


regulations  (the  radionuclide  exemption 
values  and  all  others)  to  prevent  conflict 
between  the  NRC  and  DOT  regulations. 
Two  commenters  cautioned  that  moving 
from  one  exemption  value  to  different 
values  for  each  radionuclide  could 
result  in  more  complicated  compliance 
and  enforcement  scenarios.  For 
example,  one  commenter  indicated  that 
the  70-Bq/g  (0.002-^Ci/g)  exemption 
limit  is  also  used  as  a  standard  by  EPA 
under  the  RCRA  as  the  permit  limit  for 
the  acceptance  of  material  containing 
radioactive  residuals.  Any  changes  to 
this  limit  could  result  in  the  preclusion 
of  certain  materials  for  disposal  at 
permitted  disposal  facilities.  Some 
commenters  indicated  that  the  revised 
exemption  values  should  apply  not  only 
to  domestic  shipments  but  to  exported 
shipments  as  well. 

One  commenter  indicated  that  this 
change  will  have  a  significant 
unintended  impact  on  its  operations 
because  most  of  the  oil  and  gas 
shipments  would  not  be  exempt  under 
the  new  rule. 

One  commenter  indicated  that  such  a 
change  would  result  in  an  increase  in 
the  number  of  shipments  by  requiring 
smaller  quantities  to  be  shipped  due  to 
the  lower  exemption  values.  Another 
commenter  suggested  that  the  use  of 
radionuclide-specific  exemption  values 
would  not  result  in  an  increase  in  the 
number  of  packages  being  shipped,  but 
would  result  in  more  shipments  being 
labeled  as  radioactive.  The  commenter 
argued  that  because  many  of  these 
shipments  are  currently  being  made  as 
"nonhazardous  '  shipments,  many  of  the 
responses  to  accidents  will  be  for 
minimal  hazard  materials  representing 
insignificant  risks  that  do  not  warrant 
increassd  response  safety.  The 
commenter  stated  that  this  would  not 
result  in  increased  safety,  but  would 
instead  divert  emergency  response 
personnel  from  other,  more  significant, 
tasks. 

Several  commenters  reflected  a  belief 
that,  for  some  radionuclides,  the  new 
higher  values  would  be  a  relaxation  of 
the  regulations,  and  thus  will  adversely 
impact  public  health  and  safety.  A  few 
commenters  indicated  that  NRC  should 
actually  look  at  making  the  exemption 
values  more  stringent  rather  than 
reducing  the  level  of  protection 
currently  afforded  the  public.  One 
commenter  suggested  that,  before 
adopting  any  of  the  exemption  values 
contained  in  TS-R-1 ,  NRC  should 
scrutinize  the  values  to  determine 
whether  they  are  justified  as  protective 
of  human  health  and  the  environment. 

A  few  commenters  supporting  the 
retention  of  the  current  Part  71 
exemption  values  indicated  that  a  move 


to  radionuclide-specific  exemption 
values  would  result  m  increased  costs 
while  yielding  no  additional  safety 
benefit. 

The  overall  impact  would  be  that 
some  previously  exempted  material  may 
need  to  be  transported  as  radioactive 
material  and  therefore  would  need  to 
meet  applicable  DOT  transport 
requirements.  While  these  activity 
concentration  values  would  impact 
certain  sectors,  the  NRC  staff  believes 
that  the  impact  of  not  adopting  the 
international  standard  would  be 
significantly  greater.  Therefore,  the  NRC 
is  proposing  to  adopt  the  radionuclide 
exemption  values  to  assure  continued 
consistency  between  domestic  and 
international  regulations. 

In  §  71.10(b)(3).  the  0.74-TBq  (20-Ci) 
exemption  for  special  form  americium 
and  special  form  plutonium  would  be 
removed,  except  for  -^■'Pu.  This 
provision  was  originally  provided  m 
Part  71  to  permit  the  transportation,  in 
domestic  commerce  within  the  United 
States,  of  well-logging  sealed  sources 
containing  up  to  0.74  TBq  (20  Ci)  of 
radioactive  material  in  Type  A 
packages,  even  though  that  quantity  of 
special  form  americium  or  plutonium 
was  greater  than  the  individual  Ai 
limits  for  these  radionuclides.  However, 
over  time,  the  Ai  limits  have  been  raised 
so  that  currently  only  -'■'■' Pu  has  an  A. 
limit  less  than  6.74  TBq  (20  Ci)  (i.e..  0.4 
TBq  or  10.8  Ci).  Consequently,  this 
exemption  is  unnecessar\-  for  special 
form  americium  and  special  form 
plutonium,  but  is  still  needed  for  -•»■'  Pu 

To  prevent  an  unnecessary'  economic 
impact  on  industn,'.  NRC  staff  believes 
the  0.74-TBq  (20-ti)  exemption  for 
special  form  '■'■'  Pu,  transported  in 
domestic  commerce,  should  be  retained 
as  a  new  §  71 .14(b)(2).  Furthermore,  an 
exception  would  be  added  to 
§  71.14(b)(1)  indicating  that  paragraph 
fb)(l)  does  not  apply  to  special  form 
'■'■'  Pu  transported  in  domestic 
commerce.  This  e.xception  to  the 
exemption  would  provide  regulator,' 
consistency  between  paragraphs  (b)(1) 
and  (b)(2),  while  permitting  the 
continued  transportation,  within  the 
U.S.  only,  of  well-logging  sources  in  a 
Type  A  package — when  the  source 
contains  more  than  an  Ai  quantity  of 
^"^  Pu,  but  less  than  0.74  TBq  (20'Ci). 
For  international  shipments,  the  Ai 
quantity  limit  for  special  form  -'•'•'  Pu 
would  continue  to  apply 

The  NRC  would  include  the  TS-R-1 
exemption  values  in  a  new  table  in 
Appendix  A  (Table  A-2),  .additionally, 
NRC  recognized  that  changes  were  also 
required  to  Appendix  A  Specifically, 
changes  would  be  needed  to  paragraph 
II  to  correct  the  following  problems:  (1) 
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The  existing  paragraph  is  not  in  plain 
language;  (2)  Guidance  is  needed  on 
how  to  determine  exempt  material 
activity  concentrations  and  exempt 
consignment  activity  limits  for  unlisted 
radionuclides;  (3)  The  method  of 
requesting  Commission  approval,  if  new 
Table  A-3  is  not  used,  needs  to  be 
specified;  and  (4)  The  existing 
requirement  on  requesting  NRC  prior 
approval  is  not  listed  in  the  approved 
Information  collection  requirements  of 
§71.6. 

The  NRC  draft  RA  indicates  that 
adopting  the  radionuclide-specific 
exemption  values  contained  in  TS-R-1 
is  appropriate  from  a  safety,  regulatory, 
and  cost  perspective.  Adoption  of  these 
values  would  provide  a  consistent  level 
of  protection  for  all  radionuclides  and 
result  in  enhanced  regulaton,'  efficiency 
for  the  NRC  and  consistency  among 
NRC.  IAEA,  and  DOT.  In  addition, 
adoption  would  result  in  a  single  system 
for  determining  if  materials  are  subject 
to  domestic  or  international  regulations 
(e.g.,  an  imported  package  from  England 
or  France,  which  is  exempt,  would  also 
be  exempt  in  the  United  States).  NRC 
believes  that  this  increase  in  regulatory 
efficiency  and  potential  cost  savings,  in 
some  cases,  more  than  offsets  the 
potential  increased  costs  to  industry. 
These  costs  are  anticipated  to  include 
minor  administrative  and  procedural 
changes  to  use  radionuclide-specific 
exemptions.  Also,  industry  would 
expend  resources  to  identify  the 
radionuclides  in  a  material,  measure  the 
activity  concentration  of  each 
radionuclide,  and  apply  the  'mixture 
rule"  to  ensure  that  a  material  is 
exempt.  This  is  in  contrast  to  the 
current  approach  of  verifying  that  the 
material's  total  concentration  is  less 
than  70  Bq/g  (0.002  |iCi/g).  Further, 
because  some  low-level  materials  may 
be  newly  brought  into  the  scope  of  the 
regulations,  some  additional  costs  may 
be  incurred.  However,  NRC  believes  that 
these  costs  would  be  offset  by  the  fact 
that  some  materials  may  be  moved 
outside  the  scope  of  the  regulations, 
resulting  in  a  cost  savings.  Cost  savings 
for  shippers  of  low-level  materials 
shipping  both  domestically  and 
internationally  would  also  be  decreased 
because  they  would  only  have  to  ensure 
compliance  with  one  set  of 
requirements  as  opposed  to  two 
distinctly  separate  sets  of  requirements. 
Also,  nonadoption  of  the  TS-R-1  values 
could  result  in  significant  negative  cost 
impacts  on  international  commerce. 
Finally.  NRC  does  not  believe  that 
adopting  these  values  would  have  a 
significant  effect  on  the  total  number  of 
shipments  domestically  or 


internationally.  The  changes  would  also 
not  significantly  affect  the  way  these 
materials  are  handled. 

The  NRC  considered  the  above  public 
comments  and  the  draft  RA  of  this 
change,  and  concluded  that  adopting 
the  new  IAEA,  dose-based,  exemption 
values  would  improve  public  health  and 
safety  by  establishing  a  consistent  dose-, 
model  application  for  minimizing 
potential  dose  to  transport  workers. 
Within  the  United  States.  DOT  has  the 
responsibility  for  regulating  the 
classification  of  radioactive  materials. 
DOT  is  also  adopting  the  TS-R-1 
exemption  concentration  activity  and 
exempt  consignment  values,  and  the 
NRC  is  proposing  to  make  conforming 
changes  to  Part  71.  While  these  activity 
concentration  values  will  impact  certain 
sectors,  the  impact  of  not  adopting  the 
international  standard  would  be 
significantly  greater.  By  adopting  the 
provision  to  allow  natural  material  and 
ores  containing  NORM,  which  are  not 
intended  to  be  processed  for  the 
radionuclides,  to  have  an  activity  10 
times  the  exemption  value,  the  SiRC 
believes  that  Part  71  "s  impact  on  the 
mineral  and  petroleum  industries  will 
be  minimized. 

NRC  Proposed  Position.  The  NRC  is 
proposing  to  adopt  the  radionuchde 
exemption  values  in  TS-R-1  to  assure 
continued  consi.stency  between 
domestic  and  international  regulations 
for  the  basic  definition  of  radioactive 
material.  This  adoption  into  NRC 
regulations  would  not  impact  the 
Memorandum  of  Understanding  (MOU) 
duly  2,  1979;  44  FR  38690)  between 
DOT  and  NRC.  The  exemptions  in 
existing  §  71.10  would  be  revised  to 
reflect  the  exempt  concentration  and 
exempt  consignment  values  of 
Appendix  A,  Table  A-2.  In  addition, 
provisions  for  10  times  applicable 
values  would  be  included  for  NORM 
and  other  natural  materials.  These 
changes  would  conform  this  rule  to 
DOT'S  proposed  regulations. 

Affected  Sections.  §§  71.10.  71.88. 
Appendix  A. 

Issue  3.  Revision  of  A  i  and  A: 

Background.  The  international  and 
domestic  transportation  regulations  use 
established  activity  values  to  specify  the 
amount  of  radioactive  material  that  is 
permitted  to  be  transported  in  a 
particular  packaging  and  for  other 
purposes.  These  values,  known  as  the 
Ai  and  A:  values,  indicate  the 
maximum  activity  that  is  permitted  to 
be  transported  in  a  Type  A  package.  The 
Ai  values  apply  to  special  form 
radioactive  material,  and  the  A;  values 
apply  to  normal  form  radioactive 
material.  See  §  71.4  for  definitions. 


In  the  case  of  a  Type  A  package,  the 
Ai  and  A:  values  as  stated  in  the 
regulations  apply  as  package  content 
limits.  Additionally,  fractions  of  these 
values  can  be  used  (e.g.,  1x10    '  A:  for 
a  limited  quantity  of  solid  radioactive 
material  in  normal  form),  or  multiples  of 
these  values  (e.g..  3,000  A:  to  establish 
a  highway  route  controlled  quantity 
threshold  value). 

Based  on  the  results  from  an  updated 
Q-system  (see  TS-G-1.1.  Appendix  I), 
the  IAEA  has  adopted  new  Ai  and  A2 
values  for  radionuclides  listed  in  TS-R- 
1  (see  paragraph  201  and  Table  I).  IAEA 
adopted  these  new  values  based  on 
calculations  which  were  performed 
using  the  latest  dosimetric  models 
recommended  by  the  International 
Commission  on  Radiological  Protection 
(ICRP)  in  Publication  60,  "1990 
Recommendations  of  the  ICRP."  A 
thorough  review  of  the  Q-system  also 
included  incorporation  of  data  from 
updated  metabolic  uptake  studies.  In 
addition,  several  refinements  were 
introduced  in  the  calculation  of 
contributions  to  the  effective  dose  from 
each  of  the  pathways  considered.  The 
pathways  themselves  are  the  same  ones 
considered  in  the  1985  version  of  the  Q- 
system:  external  photon  dose,  external 
beta  dose,  inhalation  dose,  skin  and 
ingestion  dose  from  contamination,  and 
dose  from  submersion  in  gaseous 
radionuclides.  A  thorough,  up-to-date 
radiological  assessment  has  been 
performed  for  each  radionuclide  of  • 
potential  exposures  to  an  individual 
should  a  Type  A  package  of  radioactive 
material  be  involved  in  an  accident 
during  transport.  The  new  Ai  and  A2 
values  reflect  that  assessment. 

While  the  dosimetric  models  and  dose 
pathways  within  the  Q-system  were 
thoroughly  reviewed  and  updated,  the 
reference  doses  were  unchanged.  The 
reference  doses  are  the  dose  values 
which  are  used  to  define' a  "not 
unacceptable"  dose  in  the  event  of  an 
accident.  Consequently,  while  some 
revised  Ai  and  A:  values  are  higher  and 
some  are  lower,  the  potential  dose 
following  an  accident  is  the  same  as 
with  the  previous  Ai  and  A:  values.  The 
revised  dosimetric  models  are  used 
internationally  to  calculate  doses  from 
individual  radionuclides,  and  these 
refinements  in  the  pathway  calculations 
result  in  various  changes  to  the  Ai  and 
A:  values.  In  other  words,  where  an  Ai 
or  A:  value  has  increased,  the  potential 
dose  is  still  the  same — the  use  of  the 
revised  dosimetric  models  just  shows 
that  a  higher  activity  of  that 
radionuclide  is  actually  required  to 
produce  the  same  reference  dose. 
Conversely,  where  an  Ai  or  A2  value  has 
decreased,  the  revised  models  show  that 
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less  activity  of  that  nuclide  is  needed  to 
produce  the  reference  dose. 

Discussion.  Comments  on  the 
adoption  of  the  new  Ai  and  A:  values 
were  received  during  the  three  public 
meetings  and  on  the  NRC  website.  One 
commenter  stated  that  to  conduct 
business  internationally,  there  needs  to 
be  consistency  between  the 
international  and  domestic  regulations. 
These  commenters  supported  the 
adoption  of  the  new  values  into  Part  71. 
Other  industry  representatives, 
however,  indicated  the  values  should 
not  change  as  they  would  need  to 
modify  the  computer  codes  at  their 
facility  to  maintain  the  ability  to 
accurately  meet  the  regulator.' 
requirements  for  transportation.  Other 
commenters  were  concerned  about  the 
safety  aspects  of  transportation  and  the 
emergency  responder's  exposure  if  the 
new  values  should  be  adopted. 

Additional  comments  were  received 
concerning  the  Ai  and  A;  values  for 
californium-252  and  molybdenum-99. 
respectively.  Currently,  in  Part  71,  the 
Ai  for  californium-252  is  O.lTBq  (2.7 
Ci].The  A,  value  in  TS-R-1  is  5.0x10    - 
TBq  (1.35  Ci).  Both  NRC  and  DOT  have 
learned  that  IAEA  is  considering 
changing  the  Ai  value  for  californium- 
252  back  to  the  value  currently  in  10 
CFR  Part  71  and  49  CFR  in  the  next 
edition  of  TS-R-1.  DOT  is  proposing  to 
retain  the  current  Part  71  Ai  value  for 
californium-252  for  domestic  commerce. 
Therefore  the  NRC  is  plarming  to  do  the 
same  as  a  conforming  action  with  DOT. 

Regarding  molybdenum-99. 
comments  were  received  from  the 
radiopharmaceutical  industry 
concerning  the  A:  value.  Currently  in 
Part  71,  the  A;  value  for  molvbdenum- 
99  is  0.5  TBq  (13.5  Ci).  Further,  in 
Appendix  A,  Table  A-1,  the  A:  value 
for  molybdenum-99  has  a  footnote  that 
indicates  for  domestic  use.  the  A;  value 
is  0.74  TBq  (20  Ci).  Pharmaceutical 
industry'  representatives  indicated  that  a 
change  to  the  TS-R-1  A;  value  of  0.6 
TBq  (16.2  Ci)  for  molybdenum-99  would 
result  in  a  significant  increase  in  the 
number  of  packages  shipped  and  in 
occupational  doses  due  to  the  lower  A: 
value  (16.2  Ci  versus  20  Ci).  DOT  is 
proposing  to  retain  the  current 
exception  for  molybdenum-99  for 
domestic  commerce,  and  NRC  also 
believes  the  current  exception  for  this 
radionuclide  should  be  retained. 

Several  commenters  opposed  NRC's 
proposal  to  adopt  the  IAEA  Ai  and  A; 
values,  arguing  that  any  increase  in 
allowable  activity  levels  is 
unacceptable,  could  result  in  increased 
risk,  and  would  violate  the  principle  of 
maintaining  safety.  One  commenter 
stated  that  the  proposed  adoption  would 


change  from  an  activity-based  limit 
system  to  a  dose-based  limit  system, 
which  is  unacceptable  because  dose- 
based  limits  are  more  difficult  to  verif\- 
and  enforce  than  are  activity-based 
limits. 

Several  commenters  stated  that  NRC 
should  provide  a  breakdown  of  which 
radionuclides  would  have  increased 
activity  levels,  and  which  would  remain 
the  same,  to  allow  for  meaningful  public 
comment  on  the  proposed  change. 

Several  commenters  indicated  that 
adoption  of  ICRP-60  into  NRC 
regulations  would  result  in  another 
inconsistency  within  the  regulations. 
Another  commenter  disagreed,  arguing 
that  NRC  runs  the  risk  of  eroding  public 
confidence  in  its  regulaton*  role  by 
accepting,  then  ignoring,  the  advice  of 
international  experts.  The  commenter 
argued  that  there  should  be  a  very 
strong  justification  if  recommendations 
of  the  ICRP  are  to  be  discounted. 

In  general,  the  new  Ai  and  A:  values 
are  within  a  factor  of  about  three  of  the 
earlier  values:  there  are  a  few 
radionuclides  where  the  new  A,  and  A: 
values  are  outside  this  range.  A  few  tens 
of  radionuclides  (out  of  more  than  300) 
have  new  Ai  values  higher  than 
previous  values  by  factors  ranging 
between  10  and  100.  This  is  due  mainly 
to  improved  modeling  for  beta  emitters. 
There  are  no  new  Ai  or  A;  values  that 
are  lower  than  the  previous  figures  by 
more  than  a  factor  of  10.  A  few 
radionuclides  previously  listed  are  now 
excluded,  but  two  additional  ones  have 
been  added,  both  isomers  of  europium- 
150  and  neptunium-236.  Many  Ai  and 
A:  values  remain  unchanged. 

The  NRC  staff  review  of  TS-R-1 
against  the  current  Part  71  has  identified 
16  radionuclides  that  are  listed  in  Table 
A-1  in  Part  71  Appendix  A.  but  which 
do  not  appear  in  TS-R-1.  These  are:  Ar- 
42,  Au-196,  Es-253.  Es-254,  Es-254m. 
Es-255,  Fm-255.  Fm-257.  Ho-163.  Ir- 
193m,  Nb-92m,  Po-208,  Po-209.  Re- 
183,  Te-118,  and  Tm-168.  In  an  effort 
to  maintain  compatibility  with  TS-R-1, 
the  NRC  proposes  not  to  include  Ai  and 
A:  values  for  these  radionuclides  in 
Table  A-1.  Licensees  can  use.  without 
NRC  approval,  the  general  values  for  Ai 
or  A;  in  Table  A-3  for  individual 
radionuclides  whose  identities  are 
known  (such  as  the  above  16).  but 
which  are  not  listed  in  Table  A-1. 
Alternatively,  licensees  can  obtain  NRC 
approval  for  using  specific  values  for 
those  radionuclides.  The  NRC  staff 
consulted  with  the  DOT  staff  on  this 
issue,  and  DOT  is  also  proposing  not  to 
include  Ai  and  A;  values  for  these 
radionuclides  in  its  revised  table  of  Ai 
and  A;  values. 


The  A I  and  A;  values  were  revised  bv 
IAEA  based  on  refined  modeling  of 
possible  doses  from  radionuclides.  The 
NRC  staff  believes  adoption  of  the  IAE.\ 
standard  would  be  an  overall  benefit  to 
public  and  worker  health  and 
international  commerce  by  ensuring  that 
the  A I  and  A;  values  are  consistent 
within  and  between  international  and 
domestic  transportation  regulations. 

The  NRC  draft  RA  indicates  that 
adopting  the  new  Ai  and  A:  activity 
limits  specified  in  TS-R-1  is 
appropriate  from  a  safety,  regulator}', 
and  cost  perspective.  Adoption  of  these 
values  would  result  in  enhanced 
regulatory  efficiency  for  the  NRC  and 
consistency  among  NRC.  IAEA,  and 
DOT.  especially  in  the  handling  of 
imports  and  exports.  Adoption  would 
result  in  a  single  set  of  values  for 
determining  the  activity  limits  for 
specifying  the  amount  of  radioactive 
material  permitted  to  be  transported  in 
a  particular  package  for  both  domestic 
and  international  shipments.  In  some 
cases.  NRC  believes  that  this  increase  in 
regulatory-  efficiency  and  potential  cost 
savings  more  than  offsets  the  potential 
increased  costs,  These  costs  are 
anticipated  to  include  revisions  to 
shipping  programs  to  implement  the 
new  values,  modifications  to  shipping 
processes  to  assure  compliance  with  the 
new  values,  and  training  These  costs, 
however,  are  expected  to  be  minor 
because  industry  already  has  programs 
in  place  that  use  the  A;  and  A:  values. 
In  addition,  NRC  would  realize 
additional  minor  implementation  costs 
in  revising  the  values  in  Part  71.  The 
NRC  draft  RA  indicated  no  significant 
change  in  the  number  of  shipments  per 
year:  therefore,  accident  frequency 
would  not  be  affected. 

\RC  Proposed  Position.  The  NRC  is 
proposing  to  make  a  conforming  change 
to  Part  71  to  adopt  the  new  Ai  and  A; 
values  from  TS-R-1  in  Part  71.  with  the 
differences  as  discussed  for 
molybdenum-99  and  californium-252, 
The  NRC  is  also  proposing  not  to 
include  Ai  and  A;  values  for  the  16 
radionuclides  that  are  currently  listedMn 
Part  71.  but  which  do  not  appear  in  TS- 
R-1  (see  the  Discussion  section  of  Issue 
3).  This  action  would  allow  for 
continued  consistency  within  and 
between  international  and  domestic 
transportation  regulations  for 
radioactive  materials.  The  DOT  is  also 
proposing  to  adopt  the  new  TS-R-1  A| 
and  A;  values  in  its  regulations,  but 
without  the  16  radionuclides  cited 
above.  NRC  is  requesting  stakeholder 
input  with  regard  to  the  changes 
focused  around  the  A)  and  A:  values  for 
califomium-252.  raolybdenum-99.  and 
the  16  radionuclides  that  will  be 
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removed  from  Table  A-1 .  NRC  is 
interested  in  learning  what  impacts 
these  changes  will  have  on  industry. 
Affected  Sections.  Appendix  A. 

Issue  4.  Uranium  Hexafluoride  Package 
Requirements 

Background.  Requirements  for 
uranium  hexafluoride  (UFh)  packaging 
and  transportation  are  found  in  both 
NRC  and  DOT  regulations.  The  DOT 
regulations  contain  requirements  that 
govern  many  aspects  of  UF^  packaging 
and  shipment  preparation,  including  a 
requirement  that  the  UF^  material  be 
packaged  in  cylinders  that  meet  the 
ANSI  N14.1  standard.  NRC  regulations 
address  fissile  materials  and  Type  B 
packaging  designs  for  all  materials. 

TS-R-1  contains  detailed 
requirements  for  UFh  packages  designed 
for  transport  of  more  more  than  0.1  kg 
UF6.  First.  TS-R-1  requires  the  use  of 
the  International  Organization  for 
Standardization  (ISO)  7195.  "Packaging 
of  Uranium  Hexafluoride  for 
Transport."  Second,  TS-R-1  requires 
that  all  packages  containing  more  than 
0.1  kg  UFft  must  meet  the  "normal 
conditions  of  transport"  drop  test,  a 
minimum  internal  pressure  test,  and  the 
hypothetical  accident  condition  thermal 
test  (para  630).  However,  TS-R-1  does 
allow  a  competent  national  authority  to 
waive  certain  design  requirements, 
including  the  thermal  test  for  packages 
designed  to  contain  greater  than  9,000 
kg  UF6.  provided  that  multilateral 
approval  is  obtained.  Third.  TS-R-1 
prohibits  UF(,  packages  from  using 
pressure  relief  devices  (para  631). 
Fourth.  TS-R-1  includes  a  new 
exception  for  UFs  packages  regarding 
the  evaluation  of  criticality  safety  of  a 
single  package.  This  new  exception 
(para  677(b))  allows  UFh  packages  to  be 
evaluated  for  criticality  safety  without 
considering  the  inleakage  of  water  into 
the  containment  system.  Consequently, 
a  single  fissile  UFh  package  does  not 
have  to  be  subcritical  assuming  that 
water  leaks  into  the  containment 
system.  This  provision  only  applies 
when  there  is  no  contact  between  the 
valve  body  and  the  cylinder  body  under 
accident  tests,  and  the  valve  remains 
leak-tight,  and  when  there  are  quality 
controls  in  the  manufacture, 
maintenance,  and  repair  of  packagings 
coupled  with  tests  to  demonstrate 
closure  of  each  package  before  each 
shipment. 

Discussion.  One  commenter  indicated 
serious  concerns  about  the  safety 
margins  for  UFf,  packaging.  The 
commenter  cited  the  exception  in  TS- 
R-1.  paragraph  677(b),  which  would 
allow  UFh  packages  to  be  evaluated  for 
criticality  without  considering  the 


inleakage  oT  water.  The  commenter  cited 
a  report  describing  one  case  where  UF6 
packages  with  manufacturing  defects 
were  used.  The  commenter  indicated 
that  it  would  be  imprudent  and  unwise 
public  policy  to  assume  that  water 
could  not  leak  into  a  package  containing 
UFh. 

Another  commenter  stated  that  a 
justification  for  the  reduced  regulatory 
burden  has  not  been  established  and 
cannot  be  done  unless  a  risk  study, 
which  determines  the  level  of 
conservatism  currently  contained  in 
Part  71,  is  conducted.  Without  this 
analysis,  the  commenter  argued, 
reduction  of  regulatory  burden  leading 
to  inadvertent  criticality  could  lead  to 
loss  of  life,  degradation  of  the 
environment,  economic  repercussions, 
and  degradation  of  public  confidence. 

Also,  comments  at  the  public 
meetings  supported  the  NRC  view  that 
ANSI  N14.1  and  ISO  7195  are 
equivalent.  Further,  other  comments 
indicated  that  NRC-certified  UFh 
packages  already  comply  with  TS-R-1 
paragraphs  630  and  677(b). 

The  provisions  of  §  71.55(b)  specify 
that  a  fissile  material  package  must  be 
designed,  or  the  contents  limited,  so 
that  a  single  package  would  be  critically 
safe  if  water  were  to  leak  into  the 
containment  vessel.  This  is  a  design 
feature  that  assures  criticality  safety  in 
transport,  in  the  unanticipated  event 
that  water  leaks  into  the  containment 
vessel,  and  provides  moderating 
materials  for  the  fissile  contents.  The 
proposed  new  §  71.55(g)  would  except 
fissile  UFh  from  the  requirement  that  a 
single  package  must  be  critically  safe 
with  water  inleakage.  This  is  consistent 
with  the  worldwide  practice  in  shipping 
fissile  UFh  and  is  consistent  with  ANSI 
N14.1  and  ISO  7195  standards  and  DOT 
regulations. 

The  proposed  rule  language  further 
restricts  use  of  the  exception  to  a 
maximum  enrichment  of  5  weight 
percent  uranium-235.  This  is  the 
maximum  enrichment  currently 
authorized  in  ANSI  N14.1.  ISO  7195. 
and  DOT  regulations  in  cylinders  larger 
than  20.3  cm  (8  inches)  in  diameter.  For 
smaller  cylinders,  the  exception  is  not 
needed  because  current  enrichments  are 
critically  safe  by  geometry  for  a  single 
package.  The  exception,  with  the 
enrichment  limit,  codifies  current 
worldwide  practice  in  shipping  fissile 
uranium  hexafluoride.  Large  quantities 
of  enriched  (greater  than  5  weight 
percent  uranium-235)  UFh  would 
require  packages  that  meet  the  water 
inleakage  standards  in  §  71.55(b).  The 
staff  believes  that  it  is  not  prudent  to 
expand  this  exception  to  include  UFh 


shipments  with  higher  uranium 
enrichments. 

The  NRC  draft  RA  indicates  that 
revising  the  current  requirements  for 
uranium  hexafluoride  packages  to 
include  an  exception  from  the 
requirement  that  single  packages  must 
be  critically  safe  from  water  inleakage  is 
appropriate  from  a  safety,  regulatory*, 
and  cost  perspective.  In  developing  the 
draft  RA,  the  NRC  first  determined  that 
there  are  no  substantial  differences 
between  ANSI  N14.1  standard  and  ISO 
7195  standard  for  UFh  packaging,  and 
therefore,  there  would  be  no  significant 
cost  impacts  from  this  change,  because 
NRC  currently  requires  conformance 
with  ANSI  N14.1.  but  regulatory 
efficiency  would  be  enhanced  by 
making  Part  71  compatible  with  TS-R- 
1 .  The  internal  pressure  test  and  drop 
test  requirements  are  currently  met  by 
existing  package  designs  that  comply 
with  ANSI  N14.1.  Therefore,  there 
would  be  limited  impact  on  licensees  by 
this  aspect  of  the  NRC  action.  The  NRC 
staff  also  considered  the  United  States' 
earlier  opposition  (Taylor,  1996)  to  this 
change,  i.e.,  the  IAEA  adopting  the  UFh 
package  requirements.  Most  of  the 
impact  of  adopting  the  TS-R-1  UFh 
provisions  would  fall  on  the  30-inch 
and  48-inch  bare  cylinders  that  are 
within  the  purview  of  DOT  and  for 
which  there  is  a  "multilateral"  approval 
option  that  could  be  used  to  mitigate 
most  of  this  potential  impact  to 
licensees.  Therefore,  the  adoption  of  the 
TS-R-1  requirements  is  not  expected  to 
have  significant  impact  on  fissile 
package  designs  for  UFh.  (Additional 
minor  costs  may  be  incurred  for  training 
for  handling  overpacks.)  Because  the 
changes  are  not  expected  to  have 
significant  impacts  on  current  package 
designs,  changes  in  environmental 
impacts  are  expected  to  be  negligible. 
NRC  Proposed  Position.  The  NRC  is 
proposing  to  adopt  §  71.55(g)  to  address 
TS-R-1,  paragraph  677(b).  to  exempt 
certain  UFh  packages  from  the 
requirements  of  §  71.55(b).  The 
requirements  in  TS-R-1.  paragraphs 
629.  630,  and  631,  do  not  necessitate 
changes  to  Part  71  because  NRC  uses 
analogous  national  standards  and 
addresses  package  design  requirements 
in  its  design  review  process.  All  NRC- 
certified  packages  must  be  used  in 
accordance  with  DOT  requirements 
(including  the  UFh  requirement  in  49 
CFR  173.420). 
Affected  Sections.  §  71.55. 

Issue  5.  Introduction  of  the  CriticaHty 
Safety  Index  Requirements 

Background.  Historically,  the  IAEA 
and  U.S.  regulations  (both  NRC  and 
DOT)  have  used  a  term  known  as  the 
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Transport  Index  (TI)  to  determine 
appropriate  safety  requirements  during 
transport.  TI  has  been  used  to  control 
the  accumulation  of  packages  for  both 
radiological  safety  and  criticality  safety 
purposes  and  to  specif\'  minimum 
separation  distances  from  persons 
(radiological  safety).  The  TI  has  been  a 
single  number  which  is  the  larger  of  two 
values:  the  "TI  for  criticality  control 
purposes";  and  the  "TI  for  radiation 
control  purposes."  Taking  the  larger  of 
the  two  values  has  ensured 
conservatism  in  limiting  the 
accumulation  of  packages  in 
conveyances  and  in-transit  storage 
areas. 

TS-R-1  (paragraph  218)  has 
introduced  the  concept  of  a  Criticality 
Safety  Index  (CSI)  separate  from  the  old 
TI.  As  a  result,  the  TI  was  redefined  in 
TS-R-1.  The  CSI  is  determined  in  the 
same  way  as  the  "TI  for  criticality 
control  purposes."  but  now  it  must  be 
displayed  on  shipments  of  fissile 
material  (paragraphs  544  and  545)  using 
a  new  "fissile  material"  label.  The 
redefined  TI  is  determined  in  the  same 
way  as  the  "TI  for  radiation  control 
purposes"  and  continues  to  be 
displayed  on  the  traditional 
"radioactive  material"  label. 

TS-R-1  (paragraph  530)  also 
increased  the  allowable  per  package  TI 
limit  (for  criticalitv  control  purposes 
(new  CSI)]  from  10  to  50  for 
nonexclusive  use  shipments.  No  change 
was  made  to  the  per  package  radiation 
TI  limit  of  10  for  nonexclusive  use 
shipments.  As  noted  above,  a 
consolidated  radiation  safety  and 
criticality  safety  index  existed  in  the 
past.  In  this  consolidated  index,  the  per 
package  TI  limit  of  10  was  historically 
based  on  concerns  regarding  the  fogging 
of  photographic  film  in  transit,  because 
film  might  also  be  present  on  a 
nonexclusive  use  conveyance. 
Consequently,  when  the  single  radiation 
and  criticality  safety  indexes  were  split 
into  the  TI  and  CSI  indexes,  the  IAEA 
determined  that  the  CSI  per  package 
limit,  for  fissile  material  packages  that 
are  shipped  on  a  nonexclusive  use 
conveyance,  could  be  raised  from  10  to 
50.  The  IAEA  believed  that  limiting  the 
total  CSI  to  less  than  or  equal  to  50  in 
a  nonexclusive  use  shipment  provided 
sufficient  safety  margin,  whether  the 
shipment  contains  a  single  package  or 
multiple  packages.  Therefore,  the  per 
package  CSI  limit,  for  nonexclusive  use 
shipments,  can  be  safely  raised  from  10 
to  50,  thereby  providing  additional 
flexibility  to  shippers.  Additionally,  no 
change  was  made  to  the  per  package  CSI 
limit  of  100  for  exclusive  use  shipments. 

Discussion.  Comments  received  on 
this  proposal  indicated  that  the  industry 


supports  the  use  of  the  new  label  "CSI" 
in  conjunction  with  the  "TI"  labels,  and 
stated  that  separate  labels  are  more 
meaningful  and  provide  additional 
safety  in  transport,  as  long  as  the  two 
labels  are  distinctive,  so  as  to  avoid 
confusion. 

In  general,  public  comments  received 
at  the  meetings  supported  the  use  of  the 
CSI.  One  commenter  believed  that  using 
the  TI  as  the  means  to  control  criticality 
safety  does  not  provide  emergency 
responders  with  information  on  the 
undamaged  condition  of  the  package. 
Other  commenters  suggested  that  NRC 
should  provide  the  underlying  technical 
justification  for  the  term  'equivalent 
safety,"  because  otherwise,  this  change 
would  seemingly  allow  for  more 
packages  in  a  single  shipment.  The  use 
of  CSI  provides  an  equivalent  level  of 
safety  to  using  a  TI.  because  the  CSI 
uses  the  same  methodology  (§  71.59) 
that  was  used  to  calculate  the  criticality 
portion  of  the  current  TI. 

One  industry'  commenter  disagreed 
that  the  CSI  requirement  is  appropriate. 
The  commenter  stated  that  the  TI 
already  incorporates  the  more  restrictive 
value  and  provides  adequate  protection. 
The  commenter  believed  there  is  no 
increase  in  safety  by  adding  this  new- 
requirement  and,  in  fact,  it  would  result 
in  more  opportunities  for  human  error. 
Further,  the  commenter  indicated  that 
any  benefit  for  adding  the  CSI  is  far 
outweighed  by  the  additional  labor, 
material,  training,  and  administration 
costs  that  would  be  borne  by  a  company 
that  ships  thousands  of  packages  each 
year. 

Increasing  the  CSI  per  package  limit 
from  10  to  50  for  nonexclusive  use 
shipments  was  overlooked  by  NRC  staff 
and  was  not  discussed  in  the  June  2000 
Issues  Paper  or  the  associated  public 
meetings.  Consequently,  no  stakeholder 
input  was  obtained  on  this  aspect  of 
Issue  5  prior  to  developing  the  proposed 
rule. 

The  NRC  draft  RA  indicates  that 
introducing  new  CSI  requirements  into 
part  71  is  appropriate  from  a  safety, 
regulator}',  and  cost  perspective.  NRC 
would  require  that  applicants  for  fissile 
material  package  design  approvals 
clearly  indicate  the  CSI  value  for  the 
design.  The  CoCs  the  NRC  issues  for 
these  designs  would  also  need  to  clearly 
indicate  the  CSI  value  for  authorized 
contents.  The  adoption  of  the  CSI  values 
would  make  part  71  consistent  with  TS- 
R-1  ,  therefore  enhancing  regulatory 
efficiency. 

The  NRC  staff  believes  that  shipping 
fissile  material  packages  on  either  an 
exclusive  or  nonexclusive  use 
conveyance  provides  a  reasonable 
assurance  that  public  health  and  safety 


and  the  environment  will  be  adequately 
protected.  Furthermore,  shipment  on  a 
nonexclusive  use  conveyance  of  a  single 
package  with  a  CSI  equal  to  50,  a 
shipment  of  5  packages  each  with  a  CSI 
equal  to  10,  or  20  packages  each  with  a 
CSI  equal  to  2.5.  are  all  safe  and  provide 
reasonable  assurance  of  adequate 
protection.  While  NRC  staff  recognizes 
that  the  reactivity  per  package  will 
increase  with  an  increase  in  the  CSI 
from  10  to  50.  staff  also  believes  the 
limit  on  the  total  CSI  in  a  nonexclusive 
use  shipment  provides  adequate 
protection  against  mishandling  events. 
Accordingly,  this  change  will  not  have 
a  significant  safety  impact 

The  total  annual  estimated  cost  of  the 
new  label  to  the  nuclear  power  licensees 
and  material  licensees  is  approximately 
Si  .4  million.  '  Some  of  these  costs 
would  be  offset  by  the  fact  that  for  some 
shipments  of  fissile  material  packages, 
the  accumulation  of  packages  for 
criticality  control  purposes  and  the 
accumulation  of  packages  (including 
minimum  separation  distances  from 
persons)  for  radiological  control 
purposes  are  shipped  independently 
(the  most  restrictive  criteria  would  not 
control  the  other  as  is  the  case  with  the 
current  dual-use  TI).  Further,  increased 
efficiency  in  shipping  some  fissile 
material  packages  could  occur  by 
avoiding  the  situation  where  separation 
distance  requirements  (radiological 
safety)  unduly  restrict  package 
accumulation  (criticality  safety).  From  a 
health  and  safety  perspective, 
emergency  responders  in  accident 
circumstances  (thus  public  health  and 
safety)  benefit  from  more  clearly 
displayed  information  upon  arrival  at 
the  accident  scene. 

The  NRC  staff  was  unable  to  estimate 
the  magnitude  of  the  impact  or  cost 
savings  that  would  arise  to  licensees 
due  to  the  increase  in  the  CSI  per 
package  limit.  However,  staff  judged 
that  cost  savings  could  be  realized 
because  of  increased  licensee  flexibility 
in  shipping  a  larger  number  of  fissile 
material  packages  on  less  expensive, 
nonexclusive  use  conveyances. 
Therefore,  the  NRC  is  requesting 
stakeholder  input  on  the  quantity  of 
shipments  in  a  typical  year  that  would 
be  affected  by  an  increase  in  the  per 
package  CSI  limit  from  10  to  50  for 
nonexclusive  use  shipments  and  any 
associated  cost  savings.  Because  of  lack 


'  This  number  is  estimated  by  assuming  10 
percent  of  the  appixjximately  2  8  million  total 
annual  shipments  lor  280.000)  contain  fissile 
mateiial  iw^uiring  lables  indicating  the  CSI  and  TI. 
And  of  this  10  percent,  NRC.  assumes  five  packages 
per  shipment  and  $1  per  package  for  labeling,  thus 
arriving  at  the  SI  4  million  total  annual  licensee 
costs. 
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of  data,  the  NRC  is  also  requesting 
stakeholder  input  on  the  current 
number  of  fissile  material  shipments 
typically  made  per  year  (i.e..  fissile- 
exempt,  fissile  general  license,  or  Type 
A(F)  or  B(F)  packages):  the  types  of 
material  shipped  (e.g.,  waste,  laboratory 
quantities,  or  production  quantities);  the 
shipment  method  used  for  these  types  of 
fissile  material;  and  whether  these  are 
exclusive  or  nonexclusive  use 
shipments. 

NRC  Proposed  Position.  The  NRC 
proposes  to  adopt  the  TS-R-1 
(paragraph  218)  which  incorporates  a 
CSI  in  Part  71  that  would  be  determined 
in  the  same  manner  as  the  current  Part 
71  "TI  for  criticality  control  purposes." 
The  NRC  also  proposes  to  adopt  TS-R- 
1  (paragraph  530)  which  increases  the 
CSI  per  package  limit  from  10  to  50  for 
fissile  material  packages  in 
nonexclusive  use  shipments.  A  TI  will 
be  determined  in  the  same  way  as  the 
"TI  for  radiation  control  purposes."  The 
NRC  believes  the  differentiation 
between  criticality  control  and  radiation 
protection  would  better  define  the 
hazards  associated  with  a  given  package 
and.  therefore,  provide  better  package 
hazard  information  to  emergency 
responders.  The  increase  in  the  per 
package  CSI  limit  may  provide 
additional  flexibility  to  licensees  by 
permitting  the  increased  use  of  less- 
expensive,  nonexclusive  use  shipments. 
However,  licensees  will  still  retain  the 
flexibility  to  ship  a  larger  number  of 
packages  of  fissile  material  on  an 
exclusive  use  conveyance. 

Affected  Sections.  §§  71.4,  71.18, 
71.20,71.59. 

Issue  6.  Type  C  Packages  and  Low 
Dispersible  Material 

Background.  TS-R-1  has  introduced 
two  new  concepts;  the  Type  C  package 
(paragraphs  230,  667-670.  730.  734- 
737)  and  the  Low  Dispersible  Material 
(LDM).  The  Type  C  packages  are 
designed  to  withstand  severe  accident 
conditions  in  air  transport  without  loss 
of  containment  or  significant  increase  in 
external  radiation  levels.  The  LDM  has 
limited  radiation  hazard  and  low 
dispersibility;  as  such,  it  could  continue 
to  be  transported  by  aircraft  in  Type  B 
packages  (i.e.,  LDM  is  excepted  from  the 
TS-R-1  Type  C  package  requirements). 
U.S.  regulations  do  not  contain  a  Type 
C  package  or  LDM  category,  but  do  have 
specific  requirements  for  the  air 
transport  of  plutonium  (§§  71.64  and 
71.74).  These  specific  NRC  requirements 
for  air  transport  of  plutonium  would 
continue  to  apply. 

The  Type  C  requirements  apply  to  all 
radionuclides  packaged  for  air  transport 
that  contain  a  total  activity  value  above 


3.000  Ai  or  100.000  A:,  whichever  is 
lesser,  for  special  form  material,  or 
above  3,000  A:  for  all  other  radioactive 
material  .  Below  these  thresholds.  Type 
B  packages  would  be  permitted  to  be 
used  in  air  transport.  The  Type  C 
package  performance  requirements  are 
significantly  more  stringent  than  those 
for  Type  B  packages.  For  example,  a  90- 
meter  per  second  (m/s)  impact  test  is 
required  instead  of  the  9-meter  drop 
test.  A  60-minute  fire  test  is  required 
instead  of  the  30-minute  requirement  for 
Type  B  packages.  There  are  other 
additional  tests,  such  as  a  puncture/ 
tearing  test,  imposed  for  Type  C 
packages.  These  stringent  tests  are 
expected  to  result  in  package  designs 
that  would  survive  more  severe  aircraft 
accidents  than  Type  B  package  designs. 
The  LXIM  specification  was  added  in 
TS-R-1  to  account  for  radioactive 
materials  (package  contents)  that  have 
inherently  limited  dispersibility, 
solubility,  and  external  radiation  levels. 
The  test  requirements  for  LDM  to 
demonstrate  limited  dispersibility  and 
leachability  are  a  subset  of  the  Type  C 
package  requirements  (90-m/s  impact 
and  60-minute  thermal  test)  with  an 
added  solubility  test,  and  must  be 
performed  on  the  material  without 
packaging  for  nonplutonium  materials. 
The  LDM  must  also  have  an  external 
radiation  level  below  10  mSv/hr  (1  rem/ 
hr)  at  3  meters.  Specific  acceptance 
criteria  are  established  for  evaluating 
the  performance  of  the  material  during 
and  after  the  tests  (less  than  100  A:  in 
gaseous  or  particulate  form  of  less  than 
lOO-micrometer  aerodynamic  equivalent 
diameter  and  less  than  100  A2  in 
solution).  These  stringent  performance 
and  acceptance  requirements  are 
intended  to  ensure  that  these  materials 
can  continue  to  be  transported  safely  in 
Type  B  packages  aboard  aircraft. 

In  1996.  the  NRC  communicated  to 
the  L\EA  that  the  NRC  did  not  oppose 
the  IAEA  adoption  of  the  newly  created 
Type  C  packaging  standards  (letter 
dated  May  31.  1996.  from  James  M. 
Taylor.  EDO.  NRC.  to  A.  Bishop, 
President.  Atomic  Energy  Control 
Board.  Ottawa,  Canada).  However,  Mr. 
Taylor  stated  in  the  letter  that  to  be 
consistent  with  U.S.  law,  any  plutonium 
air  transport  to.  within,  or  over  the  U.S. 
will  be  subject  to  the  more  rigorous  U.S. 
packaging  standards. 

Discussion:  Comments  from  the 
public  suggested  that  Type  C  standards 
might  increase  the  number  of  shipments 
with  smaller  quantities  of  material  using 
the  same  Type  B  containers  to  avoid  the 
cost  of  developing  Type  C  packages  and 
to  avoid  the  requirement  of  meeting  the 
new  Type  C  package  standards.  One 
commenter  indicated  that  any  proposal 


to  change  package  design  requirements 
should  only  be  contemplated  after  a 
thorough  technical  review  that  has 
independently  justified  the  change  as 
protective. 

However,  one  commenter  stated  that 
NRC  should  remove  from  its  regulations 
the  plutonium-specific  requirements  for 
air  transport,  and  replace  them  with  the 
Type  C  package  requirements.  Also,  the 
commenter  stated  that  because  Type  C 
package  development  would  take  a 
number  of  years,  industry  would  work 
with  the  NRC  to  define  tests,  analyses, 
and  criteria  for  demonstrating 
compliance  with  the  Type  C  package 
standards. 

One  commenter  questioned  the 
rigorousness  of  the  testing  described  in 
TS-R-1 ,  indicating  that  the  minimum 
acceptable  impact  speed  should  be 
increased  to  at  least  129  m/s.  as  was 
mandated  by  Congress. 

The  staff  evaluated  the  Type  C 
package,  and  proposes  that  the  NRC  not 
adopt-Type  C  or  LDM  requirements  at 
this  time.  The  bases  for  this  staff 
proposal  include:  (1)  IAEA  development 
of  aircraft  accident  severity  information 
through  a  coordinated  research  project 
for  further  evaluation  of  the  Type  C  and 
LDM  requirements;  (2)  the  fact  that 
there  are  very  few  anticipated 
shipments  affected  by  these 
requirements;  (3)  DOT  rules  that  permit 
the  use  of  IAEA  standards  in 
nonplutonium  import/export  shipments 
of  foreign  certified  Type  C  containers,  so 
that  international  commerce  is  not 
impacted;  (4)  NRC's  domestic 
regulations  currently  in  place  (§§  71.64 
and  71.74),  based  on  specific  statutory 
mandates,  governing  air  transport  of 
plutonium  (plutonium  air  transport  was 
a  considerable  factor  in  IAEA  adoption 
of  Type  C  provisions);  and  (5)  comments 
made  by  the  public  on  the  issues  which 
generally  disagreed  with  or  questioned 
the  rigor  of  the  Type  C  tests,  and 
supported  NRC  maintaining  its  current 
regulatory  requirements  for  the  safety  of 
plutonium  air  shipments. 

The  DOT  reviews  the  use  of  packages 
for  import  or  export  shipment. 
Consequently,  foreign  Type  C  packages 
could  be  approved  by  DOT  for  import 
and  export  only.  The  NRC  does  not 
believe  that  a  Type  C  package  is  needed 
for  domestic  commerce;  therefore,  no 
provisions  would  be  added  to  Part  71 
relating  to  Type  C  packages.  However, 
should  DOT  request  that  NRC  perform 
a  technical  evaluation  for  a  revalidation 
of  a  foreign  Type  C  package  design,  NRC 
would  evaluate  the  design  against  TS- 
R-1  Type  C  standards.  Similarly,  if 
requested  by  DOT,  NRC  would  review  a 
domestic  Type  C  package  design 
intended  for  use  in  international 
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commerce  against  TS-R-1,  and  provide 
NRC's  recommendation  to  DOT.  (Note 
that  NRC  revalidation  of  designs  for 
DOT  does  not  constitute  NRC  issuance 
of  aCoC.) 

The  NRC  draft  RA  indicates  that  not 
adopting  the  TS-R-1  Type  C  or  LDM 
provisions  in  Part  71  is  appropriate  from 
a  safety,  regulatory,  and  cost  standpoint. 
There  may  be  some  reduction  in 
regulatory  efficiency  as  a  result  of  the 
nonadoption  of  the  TS-R-1 
requirements,  which  could  result  in 
NRC  case-by-case  reviews  to  support 
international  shipments.  NRC  would 
continue  to  use  its  proven,  safe 
regulatory  requirements  for  air  transport 
of  plutonium.  Further,  NRC  staff 
resources  are  conserved  by 
nonadoption,  and  no  additional  costs 
would  be  incurred  by  industr\\  Any 
additional  costs  to  industry'  would 
involve  development  costs  for  the 
design  of  new  packages  to  meet  the 
Type  C  requirements  rather  than  using 
existing  Type  B  packages. 

NRC  Proposed  Position.  The  NRC 
would  not  adopt  Type  C  or  LDM 
requirements  at  this  time. 

Affected  Sections.  None  (not 
adopted). 

Issue  7.  Deep  Immersion  Test 

Background.  TS-R-1  expanded  the 
performance  requirement  for  the  deep 
water  immersion  test  (paragraphs  657 
and  730)  from  the  requirements  in  the 
IAEA  Safety  Series  No.  6,  1985  edition. 
Previously,  the  deep  immersion  test  was 
only  required  for  packages  of  irradiated 
fuel  exceeding  37  PBq  (1,000.000  Ci). 
The  deep  imm'ersion  test  requirement  is 
found  in  Safety  Series  No.  6.  paragraphs 
550  and  630.  and  basically  stated  that 
the  test  specimen  be  immersed  under  a 
head  of  water  of  at  least  200  meters  (660 
ft)  for  a  period  of  not  less  than  one  hour, 
and  that  an  external  gauge  pressure  of 
at  least  2  MPa  (290  psi)  shall  be 
considered  to  meet  these  conditions. 
The  TS-R-1  expanded  immersion  test 
requirement  (now  called  enhanced 
immersion  test)  now  applies  to  all  Tvpe 
B(U)  [Unilateral]  and  B(M)  (Multilateral) 
packages  containing  more  than  10^  A;, 
as  well  as  Tvpe  C  packages. 

In  its  September  28,  1995  (60  FR 
50248),  rulemaking  for  Part  71 
compatibility  with  the  1985  edition  of 
Safety  Series  No.  6,  the  NRC  addressed 
the  new  Safety  Series  No.  6  requirement 
for  spent  fuel  packages  by  adding 
§  71.61,  "Special  requirements  for 
irradiated  nuclear  fuel  shipments." 
Currently,  §  71.61  is  more  conservative 
than  Safety  Series  No.  6  with  respect  to 
irradiated  fuel  package  design 
requirements.  It  requires  that  a  package 
for  irradiated  nuclear  fuel  with  activity 


greater  than  37  PBq  (10"*  Ci)  must  be 
designed  so  that  its  undamaged 
containment  system  can  withstand  an 
external  water  pressure  of  2  MPa  (290 
psi)  for  a  period  of  not  less  than  one 
hour  without  collapse,  buckling,  or 
inleakage  of  water.  The  conservatism 
lies  in  the  test  criteria  of  no  collapse, 
buckling,  or  inleakage  as  compared  to 
the  "no  rupture"  criteria  found  in  Safety 
Series  No.  6  and  TS-R-1 .  The  draft 
advison,'  document  for  TS-R-1  (TS-G- 
1.1.  paragraphs  657.1  to  657.7) 
recognizes  that  leakage  into  the  package 
and  subsequent  leakage  from  the 
package  are  possible  while  still  meeting 
the  IAEA  requirement. 

The  Safety  Series  No.  6  test 
requirements  were  based  on  risk 
assessment  studies  that  considered  the 
possibility  of  a  ship  carrying  packages  of 
radioactive  material  sinking  at  various 
locations.  The  studies  found  that,  in 
most  cases,  there  would  be  negligible 
harm  to  the  environment  if  a  package 
were  not  recovered.  However,  should  a 
large  irradiated  fuel  package  (or 
packages)  be  lost  on  the  continental 
shelf,  the  studies  indicated  there  could 
be  some  long  term  exposure  to  man 
through  the  food  chain.  The  200-meter 
(660-ft)  depth  specified  in  Safety  Series 
No.  6  is  equivalent  to  a  pressure  of  2 
MPa  (290  psi),  and  roughly  corresponds 
to  the  continental  shelf  and  to  depths 
that  the  studies  indicated  radiological 
impacts  could  be  important.  Also,  200 
meters  (660  ft)  was  a  depth  at  which 
recovery  of  a  package  would  be 
possible,  and  salvage  would  be 
facilitated  if  the  containment  system  did 
not  rupture.  (Reference  Safety  Series  No. 
7,  paragraphs  E-550.1  through  E-550,3.) 

The  expansion  in  scope  ofthe  deep 
immersion  test  was  due  to  the  fact  that 
radioactive  materials,  such  as 
plutonium  and  high-level  radioactive 
wastes,  are  increasingly  being 
transported  by  sea  in  large  quantities. 
The  threshold  defining  a  large  quantity 
as  a  multiple  of  A  :  is  considered  to  be 
a  more  appropriate  criterion  to  cover  all 
radioactive  materials,  and  is  based  on  a 
consideration  of  potential  radiation 
exposure  resulting  from  an  accident. 

Discussion.  Several  comments 
received  at  the  public  meetings,  as  well 
as  written  comments  received  on  the 
Issues  Paper,  indicated  support  for 
retaining  the  current,  more  stringent, 
requirements  contained  in  §  71.61  with 
respect  to  not  allowing  collapse, 
buckling,  or  inleakage  of  water  in  the 
containment  vessel.  One  commenter 
was  concerned  that  the  term  "rupture" 
seemed  less  stringent  than  "collapse, 
buckling,  or  inleakage  of  water."  The 
commenter  noted,  however,  that  the 
issues  paper  does  not  include 


definitions  for  "rupture"  or  "buckling." 
so  it  is  difficult  to  know  which  term  is 
more  or  less  stringent.  Another 
conunenter  believed  that  the  proposed 
test  requirement  of  withstanding 
underwater  pressure  for  at  least  an  hour 
is  insufficient.  The  commenter 
explained  that  it  is  unrealistic  to  expect 
to  recover  nuclear  materials  from  the 
water  within  1  hour  after  a  major 
accident. 

One  commenter  questioned  whether 
there  was  sufficient  technical 
justification  for  relaxmg  the  current 
NRC  test  criteria  for  packages  of 
irradiated  nuclear  fuel.  The  commenter 
stated  that  a  lot  of  environmental 
damage  can  occur  before  a  rupture 
develops,  and  that  the  proposal  does 
nothing  to  ensure  that  packages  are  as 
safe  as  they  can  be. 

Another  commenter  noted  that  TS-R- 
1  refers  only  to  normal  form  material  for 
the  immersion  test.  Specifically,  the 
commenter  asked  what  the  criteria  are 
for  a  special  form  A;  quantity,  and 
whether  the  deep  immersion  test  was 
necessary  for  B(U)  packages  for  special 
form  materials.  NRC  reviewed  the  IAEA 
regulations  and  believes  that  this 
requirement  applies  to  both  normal 
form  and  special  form  material. 
Similarly,  one  commenter  noted  that,  in 
practicality,  the  quantities  listed  would 
be  limited  to  irradiated  fuel  elements, 
and  that  shipment  of  radioisotopes 
rarely  contain  these  amounts  This 
commenter  suggested  that  the  present 
criteria  be  maintained  and  e.xtended  to 
cover  all  packages  with  activity  levels 
greater  than  or  equal  to  lOi  A:  quantities 
with  the  note  that  this  is  more 
conservative  than  TS-R-1  requirements. 
The  commenter  stated  this  should 
eliminate  the  requirement  for  special 
review  and  certification  of  U.S.  origin 
package  designs.  For  nonirradiated  fuel 
element  shipments,  the  commenter 
believed  there  should  be  no  impact  on 
availability  and  shipping  costs  because 
there  are  few  shipments  of  the  required 
quantities  of  this  material.  Finally,  the 
commenter  questioned  whether,  with 
the  application  to  B(U)  packages 
containing  A|  special  form  sources, 
these  packages  are  exempt  from  this 
test. 

In  response  to  the  question  about  how 
to  address  the  differences  in  acceptance 
standards,  two  commenters  stated  that 
due  to  the  international  nature  of 
transportation  activities.  U.S. 
transportation  regulations  should  be 
consistent  with  IAEA  transportation 
regulations  and.  therefore.  NRC  should 
adopt  the  TS-R-1  requirements  for  the 
enhanced  deep  immersion  test. 

Two  commenters  also  addressed 
whether  U.S.  origin  package  designs 
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should  be  specifically  reviewed  and 
certified  before  shippers  can  export 
them.  One  coramenter  said  that  if  the 
response  is  not  specific  to  the  deep 
immersion  test,. but  applies  to  all 
package  design  criteria,  then  the 
shipment  of  U.S.  certified  package 
designs  for  import/export  use  beginning 
in  mid-2001  is  entirely  dependent  upon 
approval  of  these  designs  to  TS-R-1 
performance  standards.  The  commenter 
believed  that  failure  to  grant  U.S. 
Competent  Authority  certifications  for 
these  designs  would  seriously  hinder 
the  industrial  radiography  industry,  and 
place  U.S.  package  designers  and 
manufacturers  at  a  strong  competitive 
disadvantage.  The  commenter  added 
that  several  of  its  shipments  were  not 
acceptable  in  several  countries  when 
NRC  and  DOT  failed  to  adopt  Safety 
Series  No.  6  in  a  timely  manner. 

Another  commenter  stated  that  NRC 
should  clarify  if  previously  approved 
packages  would  be  grandfathered,  or  if 
they  would  have  to  be  recertified  by 
means  of  a  deep  immersion  test. 

The  NRC  proposes  revising  Part  71 
requiring  an  enhanced  water  immersion 
test  for  packages  used  for  radioactive 
contents  with  activity  greater  than  10  ^ 
A-  Section  71.61  currently  refers  to 
packages  for  irradiated  fuel  with  activity 
greater  than  37  PBq  (10"  Ci);  the  water 
immersion  test  would  need  to  be 
changed  to  apply  to  Type  B  packages 
containing  greater  than  10"*  A-  and  Type 
C  packages.  Given  that  any  package 
containing  spent  fuel  with  activity 
greater  than  37  PBq  (10*  Ci)  would  also 
have  an  activity  significantly  greater 
than  10^  A-,  such  a  change  would 
bound  Type  B  spent  fuel  packages 
currently  addressed  in  10  CFR  71.61. 
Therefore,  a  specific  reference  to  special 
requirements  for  irradiated  nuclear  fuel 
shipments  would  no  longer  be  required. 

As  mentioned  earlier,  there  is  a 
difference  between  the  test  acceptance 
criteria  specified  in  TS-R-1  and  §  71.61. 
Safety  Series  No.  6  refers  to  no  ruptiire, 
while  §  71.61  requires  no  collapse, 
buckling,  or  inleakage  of  water  when 
subjected  to  the  test  conditions.  In  the 
September  28. 1995,  rulemaking,  NRC 
staff  provided  justification  foV  the  more 
specific  NRC  acceptance  criteria.  The 
rulemaking  stated  that:  "NRC  has  since 
determined  that  the  term  rupture' 
caimot  be  determined  by  engineering 
analysis  and  that  NRC  has  decided  to 
change  the  acceptance  criteria  for  the 
deep  inunersion  test  from  "rupture'  to 
"collapse,  buckling,  or  inleakage  of 
water'.' 

Given  that  the  TS-R-1  background 
matericil  does  not  provide  any  new 
information  on  defining  the  term 
"rupture"  from  that  provided  for  Safety 


Series  No.  6,  the  NRC  intends  to  retain 
the  current  interpretation  of  "rupture" 
to  mean  "collapse,  buckling,  or 
inleakage  of  water,"  in  any  revision  to 
§  71.61.  During  the  comment  period  for 
the  proposed  rule,  should  information 
be  provided  about  how  the  term 
"ruptiu-e  "  should  be  defined,  or  on  how 
foreign  countries  have  certified 
packages  to  this  criterion,  then  the  NRC 
will  consider  this  in  determining 
whether  the  'collapse,  buckling,  or 
inleakage  of  water"  criteria  should  be 
revised  before  issuing  the  final  rule. 

The  NRC  draft  RA  indicates  that 
revising  Part  71  to  require  an  enhanced 
water  immersion  test  for  packages  used 
for  radioactive  contents  with  activity 
greater  than  10"^  A:  while  retaining  Oie 
current  §  71.61  interpretation  of 
"ruptiu-e"  to  mean  "collapse,  buckling, 
or  inleakage  of  water,"  is  appropriate 
from  a  safety,  regulatory,  and  cost 
perspective.  The  proposed  change 
would  improve  regulatory  efficiency  by 
bringing  U.S.  regulations  in  hannony 
with  the  standards  contained  in  TS-R- 
1.  This  would  improve  the  efficiency  of 
handling  imports  and  exports  and 
would  make  U.S.  standards  compatible 
with  other  IAEA  Members  States. 
Implementation  of  the  proposed 
change  could  result  in  costs  to  licensees 
as  they  test  and  certify  packages  to  the 
proposed  standard.  The  NRC  may  incm 
costs  for  developing  procedures, 
reviewing  and  approving  test  results, 
and  recertifying  packages.  The  proposed 
change  may  reduce  impacts  to  public 
health  in  the  case  of  an  accident.  A 
package  tested  to  the  new  requirements 
would  be  able  to  withstand  pressure  at 
increased  depths  without  collapsing, 
buckling,  or  allowing  inleakage  of  water, 
thereby  keeping  the  radioactive 
materials  enclosed.  The  likelihood  of  a 
member  of  the  public  receiving  a  dose 
from  a  package  resting  in  deep  water  is 
exceedingly  small  and  would  be  even 
smaller  if  the  proposed  change  were 
implemented  in  that  the  test  would 
apply  to  a  broad  range  of  packages. 
Moreover,  the  duration  of  the  test,  1 
hour,  is  reasonable  for  a  package  resting 
in  deep  water,  because  the  water 
pressure  will  be  constant,  and  the  1- 
hour  test  will  clearly  establish  if  the 
package  can  withstand  that  pressure.  A 
successfully-tested  package  would  be 
able  to  withstand  the  pressure  at  this 
depth  without  rupturing,  thereby 
keeping  the  radioactive  materials 
enclosed  and  permitting  a  reasonable 
length  of  time  for  recovery.  Retaining 
package  integrity  would  prevent  the 
possible  expenses  of  restricting  the  area 
(to  prevent  users  such  as  boaters  or 
fishers  from  entering  the  vicinity)  and 


remediating  any  contamination  of  the 
marine  environment. 

NRC  Proposed  Position.  The  NRC 
proposes  to  adopt  the  requirement  for 
enhanced  water  immersion  test  for 
packages  used  for  radioactive  contents 
with  activity  greater  than  10^  A2.  The 
NRC  intends  to  retain  the  ciurent  test 
requirements  in  §  71.61  of  "one  hour 
without  collapse,  buckling,  or  inleakage 
of  water." 

Affected  Sections.  §§  71.41,  71.51, 
71.61. 

Issue  8.  Grandfathering  Previously 
Approved  Packages 

Background.  Historically,  the  IAEA, 
DOT,  and  NRC  regulations  have 
included  transitional  arrangements  or 
"grandfathering"  provisions  whenever 
the  regulations  have  undergone  major 
revision.  The  purpose  of  grandfathering 
is  to  minimize  the  costs  and  impacts  of 
implementing  changes  in  the 
regulations  on  existing  package  designs 
and  packagings.  Grandfathering 
typically  includes  provisions  that  allow: 
(1)  Continued  use  of  existing  package 
designs  and  packagings  already 
fabricated,  although  some  additional 
requirements  may  be  imposed;  (2) 
completion  of  packagings  that  are  in  the 
process  of  being  fabricated  or  that  may 
be  fabricated  within  a  given  time  period 
after  the  regulatory  change;  and  (3) 
hmited  modifications  to  package 
designs  and  packagings  without  the 
need  to  demonstrate  full  compliance 
with  the  revised  regulations,  provided 
that  the  modifications  do  not 
significantly  affect  the  safety  of  the 
package. 

Each  transition  from  one  edition  of 
the  IAEA  regulations  to  another  (and  the 
corresponding  revisions  of  the  NRC  and 
DOT  regulations)  has  included 
grandfathering  provisions.  The  1985  and 
1985  (as  amended  1990)  editions  of 
Safety  Series  No.  6  contained  provisions 
applicable  to  packages  approved  under 
the  provisions  of  the  1967, 1973,  and 
1973  (as  amended)  editions  of  Safety 
Series  No.  6.  TS-R-1  includes 
provisions  which  apply  to  packages  and 
special  form  radioactive  material 
approved  imder  the  provisions  of  the 
1973,  1973  (as  amended),  1985,  and 
1985  (as  amended  1990)  editions  of 
Safety  Series  No.  6. 

TS-R-1  grandfathering  provisions 
(see  TS-R-1,  paragraphs  816  and  817) 
are  more  restrictive  than  those 
previously  in  place  in  the  1985  and 
1985  (as  amended  1990)  editions  of 
Safety  Series  No.  6.  The  primary  impact 
of  these  two  paragraphs  is  that 
packagings  approved  under  the  1967 
edition  of  Safety  Series  No.  6  are  no 
longer  grandfathered,  i.e.,  cannot  be 
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used.  The  second  impact  is  that 
fabrication  of  packagings  designed  and 
approved  under  Safety  Series  No.  6 
1985  (as  amended  1990)  must  be 
completed  by  a  specified  date.  In  regard 
to  special  form  radioactive  material,  TS- 
R-1  paragraph  818  does  not  include 
provisions  for  special  form  radioactive 
material  that  was  approved  under  the 
1967  edition  of  Safety  Series  No.  6. 
Special  form  radioactive  material  that 
was  shown  to  meet  the  provisions  of  the 
1973.  1973  (as  amended),  1985,  and 
1985  (as  amended  1990)  editions  of 
Safety  Series  No.  6  may  continue  to  be 
used.  However,  special  form  radioactive 
material  manufactured  after  December 
31.  2003,  must  meet  the  requirements  of 
TS-R-1.  Within  current  NRC 
regulations,  the  provisions  for  approval 
of  special  form  radioactive  material  are 
already  consistent  with  TS-R-1 . 

In  TS-R-1.  packages  approved  under 
Safety  Series  No.  6  1973  and  1973  (as 
amended)  can  continue  to  be  used 
through  their  design  life,  provided  the 
following  conditions  are  satisfied: 
multilateral  approval  is  obtained  for 
international  shipment,  applicable  TS- 
R-1  QA  requirements  and  Ai  and  A: 
activity  limits  are  met.  and,  if 
applicable,  the  additional  requirements 
for  air  transport  of  fissile  material  are 
met.  While  existing  packagings  are  still 
authorized  for  use,  no  new  packagings 
can  be  fabricated  to  this  design 
standard.  Changes  in  the  packaging 
design  or  content  that  significantly 
affect  safety  require  that  the  package 
meet  current  requirements  of  TS-R-1 . 

TS-R-1  further  states  that  those 
packages  approved  for  use  based  on  the 
1985  or  1985  (as  amended  1990) 
editions  of  Safety-  Series  No.  6  may 
continue  to  be  used  until  December  31. 
2003.  provided  the  following  conditions 
are  satisfied:  TS-R-1  QA  requirements 
and  A I  and  A;  activity  limits  are  met 
and.  if  applicable,  the  additional 
requirements  for  air  transport  of  fissile 
material  are  met.  After  December  31 . 
2003.  use  of  these  packages  for  foreign 
shipments  may  continue  under  the 
additional  requirement  of  multilateral 
approval.  Changes  in  the  packaging 
design  or  content  that  significantly 
affect  safety  require  that  the  package 
meet  current  requirements  of  TS-R-1. 
Additionally,  new  fabrication  of  this 
type  packaging  must  not  be  started  after 
December  31.  2006.  After  this  date, 
subsequent  package  designs  must  meet 
TS-R-1  package  approval  requirements. 

Discussion.  Industry'  representatives 
were  concerned  that  IAEA  is  adopting  a 
2-year  revision  cycle  to  TS-R-1.  From  a 
design  approval  point  of  view,  the 
regulatory  requirements  to  be  met  may 
not  be  understood,  and,  as  a  new  design 


requirement  is  approved,  new  revisions 
to  the  regulations  could  conceivably  be 
developed.  In  other  words,  industry' 
may  always  be  playing  catch  up  with 
the  regulations. 

Previously,  the  IAEA  standards 
permitted  a  package  to  be  manufactured 
for  two  revision  cycles  .of  the  IAEA 
standard.  Because  the  IAEA  standard 
was  revised  every  10  years,  this  equated 
to  a  20-year  period.  However.  IAEA  is 
now  changing  to  a  2-year  revision  cycle. 
Retaining  the  two-cycle  provision 
would  now  equate  to  a  4-year  allowable 
manufacturing  period.  This  issue  is 
under  review  by  IAEA.  Therefore,  the 
N'RC  is  proposing  to  specify  in  existing 
§  71.13  when  packages  can  nn  longer  be 
manufactured  or  used,  rather  than  using 
a  "two-revision  cycle"  approach. 

Additionally,  a  commenter  expressed 
concern  that  beyond  2006,  while 
packages  could  continue  to  be  used 
under  a  valid  CoC,  no  new  packages 
could  be  manufactured  based  on  any 
edition  of  Safety  Series  6.  Furthermore, 
all  packages  fabricated  after  December 
31.  2006.  would  have  to  fully  meet  TS- 
R-1  requirements.  The  commenter 
stated  that  the  licensing  process  for  a 
package  could  be  impacted.  While  NRC 
is  aware  and  understands  this  concern, 
the  proposed  changes  to  §  71.13  are 
adequate  to  address  the  potential 
limitation  on  fabrication  and  use. 

One  commenter  stated  that  the 
expense  of  designing  and  fabricating 
large  Type  B  and  spent  fuel  packages 
cannot  be  justified  if  the  potential 
lifetime  of  the  cask  is  limited  to  as  short 
a  period  of  time  as  6  years.  The 
commenter  also  believed  that  design 
and  contents  modifications  should  be 
allowed  as  specified  in  the  current 
§  71.13(c).  Conversely,  one  commenter 
stated  that  a  2-year  updating  cycle 
would  force  safety  considerations  in 
cask  design  up  front,  rather  than 
continuing  the  attitude  that  casks  be 
used  as  long  as  possible. 

Another  commenter  urged  NRC  to 
include  a  grandfathering  provision  for 
continued  transportation  of  packages, 
such  as  NRC-approved  packages  and 
DOT  specification  packages.  The 
commenter  explained  that  if  NRC  did 
not  have  a  grandfathering  provision. 
NRC  would  have  to  set  aside  hundreds 
of  long-term  disposal  sites  for  the 
various  Type  B  quantity  containers 
currently  in  use  at  hospitals  and 
research  institutions. 

Several  commenters  believed  that 
grandfathering  would  allow  the  NRC  to 
maintain  an  adequate  level  of  safety  for 
package  designs.  Some  commenters 
stated  that  existing  packages  (even  older 
ones)  were  safe  and  durable,  because 
these  packages  must  be  maintained  in 


accordance  with  the  QA  regulations  of 
Part  71.  Another  commenter  added  that 
under  current  regulations.  NRC  may 
immediately  recall  a  certification  if  a 
particular  package  created  a  safety 
concern. 

One  commenter  voiced  support  for 
the  proposal,  assuming  new  regulations 
would  continue  to  be  more  strict.  Two 
commenters  believed  that  while  it  is 
important  for  more  stringent 
requirements  to  apply  to  all  existing 
containers,  relaxed  provisions  would 
effectively  make  newer  containers  less 
safe.  In  these  instances,  the  commenters 
preferred  that  the  older  provisions 
remain  in  effect,  instead  of  the  newer, 
relaxed  provisions.  One  commenter 
opposed  grandfathering  existing 
packages,  and  stated  as  a  concern  the 
unknown  safety  of  older  packages. 

One  commenter  believed  that  NRC 
should  incorporate  specific 
requirements  into  the  grandfathering 
provision  to  effectively  maintain  a  good 
package  program.  The  commenter 
explained  that  manufacturers  of  CoC 
containers  or  packages  should  be 
allowed  to  show,  by  calculations  or 
testing,  that  upgraded  standards  and 
TS-R-1  have  been  achieved. 

One  commenter  stated  that  the  shorter 
cycle  would  put  pressure  on  cask 
designers  to  make  safety  a  more 
important  design  element, 

In  response  to  the  question  about  the 
type  and  magnitude  of  package  design 
changes  that  should  be  allowed  for 
grandfathered  packages  before 
recertification  is  required,  two 
commenters  stated  that  TS-R-1  allows 
for  a  phase  out  of  manufacturing  of  any 
packages  that  are  not  certified  to  the 
1996  version  of  TS-R-1  by  December 
31.  2006.  The  commenters  added  that 
this  provides  a  window  for  the  design, 
testing,  and  certification  of  new 
packages,  the  reevaluation  of  existing 
packages  to  the  1996  specification,  or  a 
request  for  special  certification. 

The  NRC  recognizes  that  when  the 
regulations  change  there  is  not 
necessarily  an  immediate  need  to 
discontinue  use  of  packages  that  were 
approved  under  previous  revisions  of 
the  regulations.  Part  71  has  included 
provisions  that  would  allow  previously- 
approved  designs  to  be  upgraded  and  to 
be  evaluated  to  the  newer  regulatory 
standards.  NRC  believes  that  packages 
approved  under  the  provisions  of  the 
1967  edition  of  Safety  Series  No.  6.  and 
which  have  not  been  updated  to  later 
editions,  may  lack  safety  enhancements 
which  have  been  included  in  the 
packages  approved  under  the  provisions 
of  the  1973.  1973  (as  amended).  1985 
and  1985  (as  amended  1990)  editions  of 
Safetv  Series  No.  6.  Therefore,  the  NRC 
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believes  that  it  is  appropriate  to  begin  a 
phased  discontinuance  of  these  earlier 
packages  (1967-approved)  to  further 
improve  transport  safety. 

The  following  enhanced  safety 
features  have  been  included  in  NRC- 
certified  designs  approved  to  these  later 
standards.  The  NRC  revised  10  CFR  Part 
71  in  1983  for  compatibility  with  the 
provisions  of  the  1973  edition  of  Safety 
Series  No.  6  to  include: 

1.  The  introduction  of  the  Ai  and  A: 
system.  Before  the  1973  edition  of 
Safety  Series  No.  6,  the  regulations  were 
based  on  Transport  Groups.  The  Ai  and 
A:  svstem  was  intended  to  use  a 
consistent  safety  basis  for  package 
contents  based  on  radiological 
protection  in  transportation  under 
normal  and  accident  conditions. 

2.  Standards  for  defining  acceptable 
containment  system  performance.  The 
1973  edition  of  Safety  Series  No.  6 
included  for  the  first  time  activity  limits 
for  loss  of  radioactive  contents  from 
Type  B  packages  under  normal 
conditions  of  transport  and  under 
hNTpothetical  accident  conditions.  The 
containment  system  performance 
requirements  were  tied  to  the  Ai  and  A: 
values,  as  described  above. 

3.  The  immersion  test  for  Type  A 
fissile  material  packages.  The  1973 
edition  of  Safety'  Series  No.  6  required 
that  the  15-meter  (50-ft)  water 
immersion  test,  previously  required  as  a 
hypothetical  accident  test  only  for  Type 
B  packages,  also  be  applied  to  fissile 
material  packages.  This  immersion  test 
is  important  in  considering  the  degree  of 
internal  moderation  (i.e.,  possible 
inleakage  of  water)  in  the  criticality 
safety  evaluation  for  fissile  material 
packages  in  arrays. 

4.  Maximum  normal  operating 
pressure  (MNOP).  The  1973  edition  of 
Safety  Series  No.  6  added  a  revised 
definition  of  MNOP.  The  definition  for 
MNOP  was  included  in  Part  71  and 
specifically  excluded  consideration  of 
package  venting  and  active  cooling 
systems. 

'  5.  Environmental  test  conditions  The 
1973  edition  of  Safety  Series  No.  6 
specified  for  the  first  time  the  high  and 
low  temperatures,  pressures,  and 
weights  that  should  be  considered  when 
evaluating  the  package  under  normal 
and  accident  condition  tests. 
6.  Quality  Assurance  (QA) 
requirements.  The  requirements  to 
apply  QA  to  the  design,  fabrication,  and 
use  of  transportation  packages  were 
proposed  in  Part  71  in  1973.  Although 
the  IAEA  regulations  did  not  adopt  QA 
requirements  until  the  1985  edition  of 
Safety  Series  No.  6,  NRC  regulations 
required  QA  controls  before  IAEA 
adopted  these  provisions.  QA  program 


requirements  are  only  imposed  on 
packages  approved  for  use  after  1979. 
Packages  approved  under  the  1973 
edition  of  Safety  Series  No.  6  include 
QA  in  their  design  and  fabrication, 
whereas,  with  a  few  exceptions  (such  as 
spent  hiel  casks),  packages  approved 
under  earlier  editions  do  not  include 
QA  program  requirements. 

The  NRC  draft  RA  indicates  that 
adopting  the  grandfathering  provisions 
for  packagings  approved  under  the  1985 
editions  of  Safety  Series  No.  6  (known 
as  "-85"  packagings)  and  the  associated 
expiration  dates,  is  appropriate  from  a 
safety,  regulatory,  and  cost  perspective. 
From  a  regulatory-  standpoint,  the 
proposed  revisions  would  resuh  in 
enhanced  regulatory  efficiency  by 
bringing  NRC's  requirements  in 
harmony  with  those  contained  in  TS-R- 
1. 

NRC  does  not  currently  have 
sufficient  information  to  quantify  the 
economic  impacts  of  adopting  this 
provision.  The  estimated  costs  to 
industry  are  not  quantifiable  due  to  a 
lack  of  sufficient  data.  However, 
industry  is  expected  to  bear  costs 
associated  with  the  need  to  redesign 
existing  packages,  address  the  reduction 
in  availability  of  packages,  and 
determine  the  years  of  service  expected 
from  the  original  design.  Should  NRC 
receive  comments  providing  detailed 
information  on  the  potential  economic 
impacts  to  industry,  the  draft  RA  would 
be  revised  accordingly. 

The  proposed  change  would  also 
result  in  implementation  costs  of 
approximately  $3,500  to  the  NRC.  The 
NRC  would  have  to  revise  regulatory- 
guides  and  NUREG-series  documents  to 
indicate  which  packages  are  covered  by 
the  'grandfathering  of  older  packages" 
provision.  Further,  the  proposed  change 
could  result  in  implementation  and 
operation  costs  of  approximately  Si  ,000 
to  Agreement  States  if  they  adopt  and 
implement  parallel  requirements.  (The 
proposed  change  is  not  expected  to 
affect  implementation  or  operation  costs 
of  DOT.)  Agreement  States  use 
regulatory  guides  and  NUREG-series 
documents  published  by  the  NRC.  Thus, 
Agreement  States  would  only  need  to 
revise  documents  that  they  have 
specifically  developed  for  their 
licensees  (e.g.,  application  materials).  In 
terms  of  public  health  and  safety,  the 
existing  and  proposed  requirements  are 
believed  to  be  equally  protective.  Thus, 
neither  an  increase  nor  a  decrease  in 
potential  health  and  safety  impacts  is 
expected  as  a  result  of  adopting  the 
proposed  administrative  changes. 
Should  the  NRC  become  aware  that  a 
package  or  package  design  is  unsafe, 


that  package  or  design  would  be 
removed  from  service. 

NRC  Proposed  Position.  NRC  supports 
the  update  to  grandfathering  in  TS-R- 
1  and  is  proposing  to  revise  Part  71  to 
discontinue  authorization  to  use 
packages  approved  under  the  provisions 
of  the  1967  edition  of  Safety  Series  No. 
6.  Specifically,  NRC  is  proposing  to 
make  modifications  to  existing  §  71.13 
to  phase  out  these  types  of  packages. 
NRC  realizes  the  impact  this  proposal 
may  have  on  shipments  using  existing 
NRC-approved  packages.  Therefore, 
NRC  proposes  a  3-year  transition  period 
for  the  grandfathering  provision  on 
packages  approved  under  the  provisions 
of  the  1967  edition  of  Safety  Series  No. 
6.  This  period  would  provide  industry 
the  opportunity  to  phase  out  old 
packages  and  phase  in  new  ones,  or 
demonstrate  that  current  requirements 

are  met. 

For  transitional  arrangements  for 
newer  designs,  NRC  is  proposing  to 
incorporate  into  §  71.13(c)  the 
provisions  for  packagings  approved 
under  the  1985  editions  of  Safety  Series 
No.  6  (known  as  "-85"  packagings)  and 
the  associated  expiration  dates. 
Additionally,  paragraph  (e)  of  §  71.13 
has  been  revised  to  specify  the  process 
by  which  previously-approved  designs 
niay  be  amended  to  include  the  "-96" 
designation. 

In  summary,  the  following  conditions 
would  apply;  (1)  Packages  approved 
under  NRC  standards  that  are 
compatible  with  the  provisions  of  the 
1967  edition  of  Safety  Series  No.  6  may 
no  longer  be  fabricated,  but  may  be  used 
for  a  3-year  period  after  adoption  of  a 
final  rule;  (2)  Packages  approved  under 
NRC  standards  that  are  compatible  with 
the  provisions  of  the  1973  or  1973  (as 
amended)  editions  of  Safety  Series  No. 
6  may  no  longer  be  fabricated;  however, 
the  proposed  rule  would  not  impose  any 
restrictions  on  the  use  of  these 
packagings:  (3)  Packages  approved 
under  NRC  standards  that  are 
compatible  with  the  provisions  of  the 
1985  or  1985  (as  amended  1990) 
editions  of  Safety  Series  No.  6,  and 
designated  as  "-i85"  in  the  identification 
number,  may  not  be  fabricated  after 
December  31,  2006,  but  may  continue  to 
be  used;  (4)  Package  designs  approved 
under  any  pre- 1996  IAEA  standards 
(i.e..  packages  with  a  "-85"  or  earlier 
identification  number)  may  be 
resubmitted  to  the  NRC  for  review 
against  the  ciirrent  standards.  If  the 
package  design  described  in  the 
resubmitted  application  meets  the 
current  standards,  the  NRC  may  issue  a 
new  CoC  for  that  package  design  with  a 
"-96"  designation. 
Affected  Sections.  §  71.13. 
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Issue  9.  Changes  to  Various  Definitions 

Background.  The  changes 
contemplated  by  NRC  in  this  proposed 
rulemaking  would  require  changes  to 
various  definitions  in  §  71.4  to  provide 
internal  consistency  and  compatibility 
with  TS-R-1.  The  terms  must  be  clearly 
defined  so  that  they  can  be  used  to 
accurately  communicate  requirements 
to  licensees.  By  modifying  existing 
definitions  and  adding  new  definitions, 
the  licensee  would  benefit  through  more 
effective  understanding  of  the 
requirements  of  Part  71. 

Discussion.  Eight  commenters 
submitted  information  on  changes  to 
various  definitions  in  the  proposed  rule. 
One  commenter  stated  that  the 
definitions  should  be  adopted  to  the 
extent  the  terms  are  used  in  the  updated 
regulations.  Another  commenter  urged 
NRC  to  be  clear,  consistent,  and  precise, 
particularly  regarding  the  definitions  of 
"rupture,"  "collapse,"  "buckling,"  and 
"inleakage. "  Two  other  commenters 
stated  that  the  TS-R-1  definition 
identifies  the  specific  types  of  packaging 
allowed  for  Class  7,  and  unless  DOT 
revises  its  regulations,  there  will  be  a 
domestic  conflict.  Therefore,  these 
commenters  do  not  recommend  this 
change.  The  commenters  added  that 
NRC  should  consider  definitions  that 
explain  the  differences  among 
"uniformly  distributed,"  "distributed 
throughout,"  and  "homogeneous." 

Another  commenter  stated  that  the 
existing  regulation  defines  special  form 
radioactive  material  that  has  been 
demonstrated  to  comply  with  specific 
tests.  The  commenter  added  that  TS-R- 
1,  paragraph  225.  introduces  the  term 
"low  dispersible  radioactive  material," 
but  fails  to  provide  any  guidance  as  to 
what  characteristics  qualify'  the 
material.  Another  commenter  stated  that 
the  definition  for  "low  dispersible 
radioactive  material"  should  indicate 
that  this  does  not  refer  to  surface 
contamination,  but  rather  activation  of  a 
solid  material.  This  commenter  also 
suggested  adding  the  term  "sealed 
.  source"  to  mean  (for  use  of  Al  values) 
encapsulated  radioactive  material  that 
was  designed  and  manufactured  under 
a  specific  license  and  has  been  assigned 
a  sealed  source  identification  registry 
number. 

One  commenter  stated  that  the 
proposed  definitions  of  "confinement 
system"  and  "package"  are 
indistinguishable  for  packages  intended 
to  transport  fissile  material.  The 
commenter  urged  NRC  to  use  only  one 
terra  or  to  clearly  distinguish  between 
the  two  definitions.  The  commenter 
added  that  if  the  definition  of 
"confinement  system"  is  added,  the 


term  "competent  authority"  must  also 
be  defined,  and  if  the  definition  of 
"package"  is  incorporated,  definitions 
of  "excepted"  and  "industrial"  must  be 
added.  Another  commenter  stated  that 
the  confinement  system  definitions 
should  be  revised  to  include  fuel 
assemblies,  the  PWR  basket,  and  the 
shipping  cask,  because  all  three  provide 
different  levels  and  degrees  of 
confinement. 

The  NRC  draft  RA  indicates  that 
revising  Part  71  to  modify  existing  and 
add  new  definitions  is  appropriate  from 
a  safety,  regulatory,  and  cost 
perspective.  The  proposed  changes 
would  provide  greater  internal 
consistency  and  compatibility  with  TS- 
R-1.  By  modifying  existing  definitions 
and  adding  new  definitions,  licensees 
would  benefit  through  a  more  effective 
understanding  of  the  requirements  of 
Part  71. 

Specifically,  industry  will  realize 
costs  savings  by  benefitting  from  a  more 
effective  understanding  of  the 
requirements  of  Part  71.  These  costs 
savings  are  expected  to  be  minimal,  and 
are  not  quantifiable  due  to  a  lack  of 
available  data. 

The  proposed  changes  would  result  in 
approximately  S3, 500  in 
implementation  costs  to  the  NRC.  The 
NRC  would  have  to  revise  regulatory 
guides  and  NlJREG-series  documents  to 
include  the  new  or  revised  definitions 
of  §  71.4.  The  proposed  changes  could 
affect  implementation  and  operation 
costs  of  Agreement  States  because  they 
would  have  to  adopt  the  revision  to  the 
various  definitions  in  §  71.4.  (The 
proposed  change  is  not  expected  to 
affect  implementation  or  operation  costs 
of  DOT.)  Because  Agreement  States  use 
regulatory  guides  and  NUREG-series 
documents  published  by  the  NRC.  they 
would  onlv  need  to  revise  documents 
that  they  have  developed  specifically  for 
their  licensees. 

Additionally,  as  a  means  of  improving 
use  and  understanding  of  Part  71,  the 
following  existing  definitions  from 
§71.4  would  be  modified:  A|,  A:,  and 
Low  Specific  Activity,  specifically  LSA- 
III.  The  definitions  that  are  structured  in 
§  71.4  are  presented  in  italicized  print  as 
a  means  of  distinguishing  them  from  the 
corresponding  text.  The  definition  of 
LSA-III  material  would  be  modified  to 
reference  the  testing  provisions  for  LSA- 
III  material  found  in  §  71.77.  Other 
definitions  (e.g..  Special  form 
radioactive  material)  reference 
requirements  within  Part  71  that  must 
be  followed. 

Lastly,  within  the  Issues  Paper,  NRC 
posed  the  idea  of  adopting  the  following 
definitions  from  TS-R-1:  Confinement 
System  (TS-R-1,  paragraph  209)  and 


Quality  Assurance  (TS-R-1 .  paragraph 
232).  NRC  is  excluding  ihe  definition  of 
Confinement  system  because  it  is 
included  within  the  broader  definition 
of  Containment  system.  Further.  NRC"s 
use  of  Quality  assurance  is  somewhat 
different  from  that  of  the  IAEA,  and 
NRC  will  retain  the  description  of 
Qualitv  assurance  found  in  Subpart  H. 

NEC  Proposed  Position.  The  NRC  is 
proposing  to  adopt  the  TS-R-1 
definition  of  Criticalitv  Safetv  Index 
(CSi).  Additionally,  the  following 
definitions  would  be  revised  to  improve 
their  clarity:  A|.  A:,  and  LS.^-llI  Other 
changes  to  §  71.4  are  proposed  in 
separate  issues. 

Affected  Sections.  §71,4. 

Issue  10,  Crush  Test  for  Fissile  Material 
Package  Design 

Background.  In  TS-R-1.  the  crush  test 
requirements  have  been  broadened  to 
applv  to  fissile  material  package  designs 
(regardless  of  package  activity) 
Previously,  IAEA  Safety  Series  No.  6 
and  Part  71  have  required  the  crush  test 
for  certain  Type  B  packages.  This 
broadened  application  was  created  in 
recognition  that  the  crush  environment 
was  a  potential  accident  force  that 
should  be  protected  against  for  both 
radiological  safety  purposes  (packages 
containing  more  than  1,000  A:  in 
normal  form)  and  criticalitv  safety 
purposes  (fissile  material  package 
design). 

Under  requirements  for  packages 
containing  fissile  material.  TS-R-1, 
paragraph  682(b).  requires  tests 
specified  in  paragraphs  719-724 
followed  by  whichever  of  the  following 
is  the  more  limiting:  (1)  The  drop  test 
onto  a  bar  as  specified  in  paragraph 
727(b)  and  either  the  crush  test  as 
indicated  in  paragraph  727(c)  for 
packages  having  a  mass  not  greater  than 
500  kg  (1.100  lbs)  and  an  overall  density 
not  greater  than  1.000  kg/m  '  (62,4  lbs/ 
ft)  based  on  external  dimensions,  or  the 
9-meter  (30-ft)  drop  test  as  defined  in 
paragraph  727(a)  for  all  other  packages; 
or  (2)  the  water  immersion  test  as 
specified  in  paragraph  729. 

Both  the  Safety  Series  No.  6. 
paragraph  548,  and  the  current  §  71.73 
require  the  crush  test  for  packages 
having  a  mass  not  greater  than  500  kg 
(1,100  lbs),  an  overall  density  not 
greater  than  1,000  kg/m  '  (62  4  lbs/ft) 
based  on  external  dimensions,  and 
radioactive  contents  greater  than  1,000 
A:  not  as  special  form  radioactive 
material.  Under  TS-R-1 .  the  criterion 
for  radioactive  contents  greater  than 
1.000  A:  has  been  eliminated  for 
packages  containing  fissile  material.  The 
1.000  A:  criterion  still  applies  to  Type 
B  packages  and  is  also  applied  to  the 
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IAEA  newly  created  Type  C  package 
category. 

Discussion.  Several  commenters 
provided  feedback  regarding  crush  test 
requirements  for  packages  containing 
fissile  material.  A  number  of 
commenters  urged  NRC  to  keep  the 
current  regulations  requiring  the  crush 
test  and  the  free  drop  test.  One 
commenter  stated  that  the  crush  test 
was  especially  useful  for  large  packages. 
Another  commenter  supported  the  test 
and  stated  that  U.S.  transportation 
activities  should  be  consistent  with 
IAEA  transportation  regulations. 
Similarly,  one  commenter  stated  that 
the  testing  sequence  as  required  in  TS- 
R-1  should  be  adopted  to  assure 
international  uniformity.  One 
commenter  recommended  removing  the 
optional  requirement  of  either  a  crush  or 
a  drop  test,  and  replacing  it  with  a 
requirement  to  conduct  both  tests. 

One  commenter  requested  that  NRC 
improve  the  realism  associated  with 
crush  tests.  The  commenter  stated  that 
the  crush  test  should  be  a  physical  test 
rather  than  using  a  computer  model 
simulating  a  test.  Additionally,  the  test 
should  use  full-scale  packages  that  are 
loaded  with  nonradioactive  materials  to 
provide  improved  test  reliability.  This 
commenter  stated  that  crush  tests 
should  be  included  for  all  package  sizes. 
and  the  test  parameters  should  be 
increased  to  reflect  real-world 
conditions. 

A  few  commenters  stated  that  the 
proposed  requirement  to  use  the  free 
drop  test  or  the  crush  test  is  problematic 
because  the  results  of  these  tests  are 
different  and  could  require  reanalysis  of 
current  packages. 

One  commenter  stated  that 
elimination  of  the  1.000  A:  activity 
limit,  without  providing  for  flexibility 
in  test  sequencing,  would  be  an  unfair 
and  costly  burden.  The  commenter 
stated  that  Part  71  should  be  changed  to 
conform  to  TS-R-1  in  all  aspects,  or  not 
be  changed  at  all.  Another  commenter 
stated  that  the  impact  of  the  elimination 
of  the  1,000  A:  activity  limit  for  fissile 
material  packages  having  a  mass  not 
greater  than  500  kg  (1.100  lbs),  and 
overall  density  not  greater  than  1,000 
kg/m^  (62.4  lbs/ft),  based  on  external 
dimensions,  is  currently  unknown.  The 
commenter  noted  that  shipping 
companies  must  use  international 
standards  established  in  TS-R-1  to 
allow  international  trade.  Another 
commenter  supported  the  removal  of 
the  1.000  A:  threshold  for  fissile 
packages  on  the  grounds  that  A:  levels 
are  intended  as  an  index  of  radiological 
hazard  rather  than  criticality  potential, 
and  it  is  inconsistent  with  TS-R-1. 


The  NRC  believes  that  hill 
compliance  with  TS-R-1  requirements 
for  fissile  material  packages  would 
require  changes  to  the  hypothetical 
accident  conditions  test  sequencing  of 
§  71.73  and  would  require  performance 
of  the  9-meter  (30-ft)  free  drop  test  or 
the  crush  test,  but  not  both,  as  presently 
required  by  §  71.73.  The  TS-R-1  test 
requirements  are  essentially  the  same  as 
those  contained  in  Safety  Series  No.  6. 
In  the  previous  NRC  rulemaking  for 
compatibility  with  Safety  Series  No.  6 
(1985  edition),  NRC  staff  addressed  this 
difference  in  test  requirements.  In  the 
June  8,  1988;  53  FR  21550,  proposed 
rule,  the  NRC  stated  that:  "IAEA  applies 
the  crush  test  in  place  of  the  9-meter 
drop  test  for  the  lightweight  packages 
specified.  In  the  absence  of  experience 
using  the  crush  test,  and  because  the 
crush  test  and  drop  test  evaluate 
different  features  of  a  package,  NRC  is 
requiring  both  the  crush  test  and  the  9- 
meter  drop  test  for  the  lightweight 
packages."  Further,  in  the  September 
28,  1995:  60  FR  50248,  final  rule,  the 
NRC  stated:  "NRC  is  requiring  both  the 
crush  test  and  drop  test,  for  lightweight 
packages,  to  ensure  that  the  package 
response  to  both  crush  test  and  drop 
forces  is  within  applicable  limits." 

The  NRC  draft  RA  indicates  that 
revising  Part  71  to  adopt  the  TS-R-1 
requirements  for  a  crush  test  for  fissile 
material  package  design,  while 
maintaining  the  current  testing 
sequence,  is  appropriate  from  a  safety, 
regulatory,  and  cost  perspective.  Not 
adopting  the  requirement  would  result 
in  an  inconsistency  between  Part  71 
requirements  and  TS-R-1,  which  could 
affect  international  shipments,  and 
fissile  material  package  designs  would 
continue  to  not  be  evaluated  for 
criticality  safety  against  this  potential 
accident  condition.  However,  the  NRC 
believes  that  further  information  on  the 
impact  of  the  TS-R-1  requirement  for 
fissile  material  package  testing  is 
required.  Imposing  the  crush  test 
requirement  on  fissile  material  package 
designs  may  impact  the  industry 
through  costs  imposed  to  demonstrate 
compliance  and  may  lead  to  the 
redesign  of  packages.  Under  present  Part 
71  standards  and  Safety  Series  No.  6, 
the  1 ,000  A;  criterion,  used  to  identify 
packages  that  must  meet  the  crush  test, 
essentially  exempts  all  packages 
designed  to  contain  uranium  enriched 
to  five  percent  or  less  (due  to  an 
unlimited  A:;  value).  For  fissile  material 
package  designs,  this  would  only  apply 
to  designs  for  plutonium  contents. 
However,  if  TS-R-1  is  adopted,  only  the 
weight  and  density  criteria  would  apply 
to  fissile  uranium  material  packages, 


and  packages  that  were  previously 
exempted  because  of  the  1,000  A: 
criterion  would  now  require  crush 
testing.  The  potential  impact  on  the 
industry'  is  unknown  due  to  a  lack  of 
data  on  the  number  of  packages  shipped 
under  §71.55  where  the  1,000  A:  value    • 
allowed  exemption  from  crush  testing. 
However,  to  demonstrate  compliance 
with  the  new  regulations,  industry  may 
incur  additional  costs.  These  potential 
costs  may  stem  from  package  redesign 
but,  due  to  the  lack  of  available  data, 
these  costs  are  not  quantifiable.  NRC 
would  bear  approximately  $74,000  in 
costs.  These  costs  result  from  the  need 
to  prepare  documents  and  conduct  other 
activities  (such  as  publishing  notices  of 
rulemakings,  holding  public  hearings, 
and  responding  to  public  comments)  as 
a  result  of  the  action. 

NRC  Proposed  Position.  The  NRC 
proposes  to  adopt  the  requirement  for  a 
crush  test  for  fissile  material  packages, 
and  eliminate  the  1000  A:  criterion  for 
fissile  material  packages.  However, 
because  there  is  no  new  information 
that  addresses  concerns  from  the 
previous  rulemaking  regarding  the 
difference  in  test  requirements  between 
Part  71  and  Safety  Series  No.  6,  the  NRC 
proposes  not  to  change  the  testing 
sequence  nor  to  change  the  drop  and 
crush  test  requirements  in  this  revision. 

Affected  Sections.  §  71.73. 

Issue  11.  Fissile  Material  Package 
Design  for  Transport  by  Aircraft 

Background.  TS-R-1  introduced  new 
requirements  for  fissile  material  package 
designs  that  are  intended  to  be 
transported  aboard  aircraft.  TS-R-1 
requires  that  shipped-by-air  fissile 
material  packages  with  quantities 
greater  than  excepted  amounts  (which 
would  include  all  NRC-certified  fissile 
packages}  be  subjected  to  an  additional 
criticality  evaluation.  Specifically,  TS- 
R-1.  paragraph  680.  requires  that 
packages  must  remain  subcritical. 
assuming  reflection  by  20  centimeters  (8 
inches)  of  water  but  no  water  inleakage 
(i.e.,  moderation)  when  subjected  to  the 
tests  for  Type  C  packages. ^  The 
specification  of  no  water  ingress  is  given 
because  the  objective  of  this 
requirement  is  protection  from 
criticality  events  resulting  from 
mechanical  rearrangement  of  the 


2  The  TS-R-1  imposition  of  Type  C  and  LDM 
requirements  (see  Issue  6)  was  in  recognition  that 
severe  aircraft  accidents  could  result  in  forces 
exceeding  those  of  the  "accident  conditions  of 
transport"  that  are  imposed  on  Type  B  and  fissile 
package  designs.  Because  the  hypothetical  accident 
conditions  for  Type  B  packages  are  the  same  as 
those  applied  to  package  designs  for  fissile  material, 
there  was  also  a  need  to  consider  how  these  more 
severe  test  conditions  should  be  applied  to  fissile 
package  designs  transported  by  air. 


Federal  Register /Vol.  67.  No.  83 /Tuesday.  April  30,  2002  /  Proposed  Rules 


21409 


geometry  of  the  package  (i.e..  fast 
criticality).  The  provision  also  states 
that  if  a  package  takes  credit  for  "special 
features,"  this  package  can  only  be 
presented  for  air  transport  if  it  is  shown 
that  these  features  remain  effective  even 
under  the  Type  C  package  test 
conditions  followed  by  a  water 
immersion  test.  "Special  features" 
generally  mean  features  that  could 
prevent  water  inleakage  (and  therefore 
credit  could  be  taken  in  criticality 
analyses)  under  the  hypothetical 
accident  conditions.  Special  features  are 
permitted  under  current  §  71.55(c). 

TS-R-1,  paragraph  680,  requirements 
for  packages  to  be  transported  by  air  are 
in  addition  to  the  normal  condition  and 
accident  tests  that  the  package  must 
already  meet.  Thus: 

Type  A  fissile  package  by  air  must: 

(A)  Withstand  normal  conditions  of 
transport  with  respect  to  release, 
shielding,  and  maintaining 
subcriticality  (single  package  and  5xN 
array  *); 

(B)  Withstand  accident  condition  tests 
with  respect  to  maintaining 
subcriticality  (single  package  and  2xN 
arrav);  and 

(C)  Comply  with  TS-R-1.  paragraph 
680,  with  respect  to  maintaining 
subcriticality  (single  package); 

Type  B  fissile  package  by  air  must: 

(A)  Withstand  normal  conditions  of 
transport  and  Type  B  tests  with  respect 
to  release,  shielding,  and  maintaining 
subcriticality  (single  package  and  5xN 
array/normal  and  2xN  array/accident); 
and 

(B)  Comply  with  TS-R-1,  paragraph 
680,  with  respect  to  maintaining 
subcriticality. 

There  are  no  provisions  in  TS-R-1  for 
"grandfathering"  (Issue  8)  fissile 
material  package  designs,  which  will  be 
transported  by  air.  TS-R-1 .  paragraphs 
816  and  817,  state  that  these  packages 
are  not  allowed  to  be  grandfathered. 
Consequently,  all  fissile  package  designs 
intended  to  be  transported  by  aircraft 
would  have  to  be  evaluated  before  their 
use. 

Discussion.  Five  commenters 
provided  information  regarding  our 
proposal  of  the  TS-R-1  provisions  for 
fissile  material  package  design  for 
transport  by  aircraft.  One  commenter 
expressed  concern  about  the 
comprehensibility  of  the  regulations  for 
Type  B  or  below  quantities  of  fissile 
materials.  The  commenter  was  aware 
that  the  IAEA  went  through  efforts  to  try 
to  clarify  the  requirements,  but  asserted 
that  the  regulations  need  to  be 


^  N  represents  the  maximum  number  of  fissile 
material  packages  that  can  be  shipped  on  a  single 
conveyance. 


understood  consistently  by  the  people 
who  approve  package  designs  for 
transport  of  fissile  materials  by  air.  The 
commenter  stated  that  this  is  a  critical 
issue  for  industry  because  the 
International  Civil  Aviation 
Organization  (ICAO)  has  adopted  TS-R- 
1  in  2001  and,  therefore,  shipments 
must  meet  the  requirements  in  TS-R-1 
for  fissile  materials.  The  commenter 
encouraged  Federal  agencies,  including 
NRC  and  DOT.  to  push  the  concept  of 
clarification  of  the  rules  and  consider  a 
streamlined  approval  process  for 
designs  of  air  transport  of  fissile 
material.  Another  commenter  stated  that 
TS-R-1  writers  are  working  to  develop 
a  table  that  takes  into  consideration 
mass,  enrichment,  and  moderation  to 
define  an  acceptable  limit  for  shipment 
by  air. 

One  commenter  asked  when  and  in 
what  situations  the  transportation  of 
fissile  level  material  by  air  would  be 
required. 

Two  commenters  supported  the 
inclusion  of  these  requirements  as  they 
are  generally  in  parallel  with  those  in 
place  for  surface  mode  accidents. 

The  NRC  draft  RA  indicates  that 
adopting  TS-R-1  paragraph  680  for 
criticality  evaluation  (only  applicable  to 
air  transport)  is  reasonable  from  a  safety, 
regulator.',  and  cost  perspective. 
Adopting  this  change  would  provide  the 
NRC  with  the  regulator}-  framework  for 
approving  package  designs  that  will  be 
used  internationally.  Shippers  will  be 
required  to  meet  these  requirements 
even  if  the  NRC  does  not  adopt  them, 
because  the  ICAO  has  adopted 
regulations  consistent  with  TS-R-1  on 
July  1.  2001.  U.S.  domestic  air  carriers 
require  compliance  with  the  ICAO 
regulations  even  for  domestic 
shipments. 

These  changes  are  expected  to  benefit 
industry  by  eliminating  the  need  for  two 
different  package  designs.  The  amount 
of  these  savings,  however,  are  not 
quantifiable  due  to  a  lack  of  data. 

NRC  Proposed  Position.  The  NRC 
proposes  to  adopt  TS-R-1,  paragraph 
680,  Criticality  evaluation,  in  a  new 
proposed  §  71.55(f)  that  only  applies  to 
air  transport.  Section  71.55  specifies  the 
general  package  requirements  for  fissile 
materials,  and  the  existing  paragraphs  of 
§  71.55  are  unchanged.  Because  (1)  the 
NRC  is  deferring  adoption  of  the  Type 
C  packaging  tests  (see  Issue  6);  (2)  tS- 
R-1,  paragraph  680,  references  the  Type 
C  tests;  and  (3)  paragraph  680  applies  to 
more  than  Type  C  packages,  only  the 
salient  text  would  be  inserted  into 
§  71.55{fl,  and  would  apply  to  domestic 
shipments. 

Affected  Sections.  §  71.55. 


D.  MBC-Initiated  Issues 

Issue  12.  Special  Package 
Authorizations 

Background.  The  basic  concept  for 
radioactive  material  transportation  is 
that  radioactive  contents  are  placed  in 
an  authorized  container,  or  packaging, 
and  then  shipped.  The  packaging, 
together  with  its  contents,  is  called  the 
package.  In  general,  the  transportation 
regulations  in  TS-R-1.  lOCFRPart  71, 
and  Title  49  are  based  on  the  shipment 
of  radioactive  contents  in  a  separate, 
authorized  packaging  There  are  a  few- 
exceptions,  however  For  example.  TS- 
R-1  provides  tHat  the  least  radioactive 
of  the  Low  Specific  Activity  materials 
(LSA-I)  and  Surface  Contaminated 
Objects  (SCO-1)  may  be  shipped 
unpackaged.  provided  certain 
conditions  are  met.  Title  49  permits 
shipment  of  LSA-I  materials  in  bulk, 
where  the  conveyance  (e.g.,  truck  or 
freight  container)  ser\-es  as  the 
packaging. 

In  other  cases  involving  larger 
quantities  of  radioactive  material  the 
content  to  be  shipped  may  itself  be  a 
container.  A  storage  tank  containing  a 
radioactive  residue  is  an  example.  It  is 
not  necessar.-  for  the  shipper  to  place 
the  tank  within  an  authorized 
packaging,  if  the  shipper  demonstrates 
that  the  lank  satisfies  the  requirements 
for  the  packaging.  DOT  and  NRC  have 
jointly  provided  guidance  on  such 
shipments  (see  "Categorizing  and 
Transporting  Low  Specific  Activity 
Materials  and  Surface  Contaminated 
Objects."  NUREG-1608.  R.\MREG-003. 
July  1998). 

As  older  nuclear  facilities  are 
decommissioned.  DOT  and  NRC  are 
being  asked  to  approve  the  shipment  of 
large  components,  including  reactor 
vessels  and  steam  generators.  These 
components  may  contain  significant 
quantities  of  radioactive  material  but 
they  are  so  large  that  it  is  not  practical 
to  fabricate  authorized  packagings  for 
them.  Because  these  components  were 
not  contemplated  when  the  regulations 
were  developed,  the  regulations  do  not 
specifically  address  them. 

Basically,  large  components  can  be 
shipped  under  DOT  regulations  if  the 
components  meet  the  definition  of 
Surface  Contaminated  Object  (.SCO)  or 
Low  Specific  Activity  (LSA)  material 
(see  49  CFR  173.403  for  SCO  and  LSA 
definitions).  For  example,  steam 
generators  that  meet  the  SCO  definition 
are  exempt  from  Part  71  and  are  shipped 
under  Title  49.  following  guidance 
provided  in  NRC  Generic  Letter  96-07 
dated  December  5.  1996.  This  method 
has  been  applied  to  several  shipments  of 
steam  generators  and  small  reactor 


21410 


Federal  Register /V'ol.  67.  No.  83 /Tuesday.  April  30.  2002  / Proposed  Rules 


vessels  to  the  low  level  waste  disposal 
facility  at  Barnwell.  SC.  NRC  and  DOT 
intend  to  continue  employing  this 
approach  and  method  for  steam 
generators  and  similar  components  that 
can  be  shipped  under  DOT  regulations. 

Large  components  that  exceed  the 
SCO  and  LSA  definitions  are  subject  to 
Part  71.  An  example  is  the  Trojan 
reactor  vessel.  By  letter  dated  March  31, 
1997.  Portland  General  Electric 
Company  (PGE)  requested  approval  of 
the  Trojan  Reactor  Vessel  Package 
(TRVP)  (including  internals)  for 
transport  to  the  disposal  facility 
operated  by  U.S.  Ecology  on  the 
Hanford  Nuclear  Reservation  near 
Richland.  Washington.  The  TRVP 
contained  approximately  74  PBq  (2 
million  Ci)  in  the  form  of  activated 
metal  and  5.7  TBq  (155  Ci)  in  the  form 
of  internal  surface  contamination,  was 
filled  with  low-density  concrete  and 
weighed  approximately  900  metric  tons 
(1.000  tons).  Normally,  large  curie 
contents  are  required  to  be  shipped  in 
a  Type  B  packaging,  but  the  TRVP  was 
too  large  and  massive  to  be  shipped 
within  another  packaging. 

PGE  acknowledged  that  the  TRVP 
could  not  meet  Type  B  regulations  and 
applied  for  a  Type  B  package  CoC  for 
the  TRVP  itself,  either  under  §  71.41(c). 
"Demonstration  of  compliance."  or 
§  71.8,  "Specific  exemptions."  Section 
71.41(c)  provides  that  "Environmental 
and  test  conditions  different  from  those 
specified  in  §§  71.71  and  71.73  may  be 
approved  by  the  Commission  if  the 
controls  proposed  to  be  exercised  by  the 
shipper  are  demonstrated  to  be  adequate 
to  provide  equivalent  safety  of  the 
shipment."  Section  71.41(c)  has  been 
used  to  accommodate  minor  deviations 
in  test  environments  (e.g..  initial 
temperatures),  and  was  not  intended  to 
be  used  to  establish  new  test  conditions 
for  Type  B  packages.  The  use  of  this 
provision  in  the  Trojan  case  would 
essentially  have  resulted  in  establishing 
new  (and  less  rigorous)  Type  B  test 
conditions  that  the  Trojan  vessel  could 
meet.  A  CoC  for  a  Type  B  package  could 
then  have  been  issued  for  Trojan,  but 
the  level  of  performance  reflected  in 
that  Certificate  would  have  been 
significantly  different  from  that  in  other 
Type  B  Certificates.  NRC  decided 
against  using  §  71.41(c).  and  to  use  the 
§  71.8  exemption  provision — the  only 
other  option  available. 

Section  71.8  provides  that  NRC  may 
grant  any  exemption  from  the 
requirements  of  the  regulations  in  Part 
71  that  it  determines  is  authorized  by 
law  and  will  not  endanger  life  or 
property  nor  the  common  defense  and 
security.  The  exemption  approach  had 
three  impacts  on  the  TRVP  review.  First. 


the  NRC's  categorical  exclusion  from 
preparing  an  Environmental  Assessment 
(EA)  pursuant  to  the  National 
Environmental  Protection  Act  (NEPA) 
for  package  approvals  (§51.22(c)(13)) 
does  not  apply  to  packages  authorized 
under  an  exemption.  Consequently,  an 
EA  of  the  proposed  exemptions  was 
required.  Second.  DOT's  regulations 
that  govern  radioactive  material 
shipments  do  not  recognize  packages 
approved  via  NRC  exemption.  PGE  was 
therefore  required  to  obtain  an 
exemption  from  DOT  regulations  in  49 
CFR  Part  173  for  the  TRVP  shipment. 
Third,  use  of  the  exemption  option 
provided  a  mechanism  for  NRC  to 
consider  the  operational  and 
administrative  controls,  which  were 
proposed  by  PGE  to  influence  shipment 
risk  factors.  Considering  the  statements 
and  representations  contained  in  the 
application,  as  supplemented,  and  the 
conditions  specified  in  the  package 
approval,  NRC  concluded  that  the 
TRVP.  as  exempted,  met  the 
requirements  of  Part  71,  and 
recommended  that  the  Commission 
approve  the  exemptions  and  the  TRVP 
shipment. 

Currently,  no  regulatory  provisions 
exist  in  Part  71  for  dealing  with 
nonstandard  packages,  other  than  the 
exemption  provisions  and  §  71.41(c). 
The  NRC's  policy  is  to  avoid  the  use  of 
exemptions  for  recurring  licensing 
actions.  Therefore,  as  a  lesson  learned 
from  the  Trojan  approval,  the  NRC  staff 
identified  large  component  package 
authorizations  as  an  issue  for 
consideration  in  this  proposed  rule. 

Discussion.  Numerous  comments 
were  received  on  the  special  package 
approvals  issue  in  response  to  the  Issues 
Paper,  from  the  public  meetings,  and 
from  NRC's  website.  One  of  the 
commenters  supported  the  idea  of 
creating  a  system  for  providing  special 
package  approvals  without  using  the 
existing  exemption  requirements.  This 
commenter  noted  that  his  agency  found 
it  very  useful  to  realize  that  there  are 
packages  or  materials  outside  the 
current  scope  of  NRC  regulations  that 
still  need  to  be  transported  as  they 
cannot  stay  where  they  are.  The 
commenter  agreed  that  it  is  appropriate 
to  have  a  method  to  address  these 
issues. 

A  number  of  commenters  did  not 
support  the  development  of  a  special 
package  approvals  regulation.  These 
conunenters  believed  the  issue  of 
special  package  approvals  should  be 
conducted  on  a  case-by-case  basis,  using 
the  current  exemption  process.  One 
commenter  noted  that  "hot 
decommissioning"  and  "hot"  shipping 
introduce  a  new  regimen,  and  therefore, 


the  commenter  believed  that  the  only 
way  for  the  NRC  to  proceed  is  with  a 
case-by-case,  very  individual  and 
specialized  exemption  or  allowance,  if 
at  all.  The  commenter  went  on  to  say 
that  the  people  who  are  on  the  first 
lines,  the  first  responders  and  the 
emergency  management  coordinators  at 
the  local  level,  and  the  people  who  are 
in  transport  corridor  communities  have 
a  right  to  information  that  a  specialized 
process  (i.e.,  an  exemption  process) 
would  provide.  The  commenter  stated 
that  the  concerns  of  the  public  who  are 
in  these  transport  corridor  communities 
are  not  being  given  adequate  weight  in 
decision  maJdng,  and  the  opportunities 
for  discussion  are  too  limited.  Finally, 
this  commenter  stated  that  removing  the 
exemption  process  for  big.  unusual 
shipments  could  set  the  stage  for 
applying  this  concept  to  other  types  of 
materials  to  be  exempted  from  testing 
and  packaging  requirements  which  the 
commenter  believed  would  be  a  bad 
precedent. 

Two  conmienters  expressed  concern 
over  the  definition  of  a  "special  large 
object."  One  commenter  stated  that  if 
special  provisions  are  added,  then  the 
term  "large"  must  be  defined  with 
respect  to  both  size  and  weight.  Another 
conunenter  requested  that  NRC  consider 
revisions  to  Part  71  to  address  large 
objects  in  general,  that  would  include 
reactor  vessels. 

Three  commenters  spoke  to  the  issue 
of  Type  B  quantities.  The  first 
commenter  stated  that  there  could  be 
overlap  between  orphan  sources  and 
Type  B  quantities.  "This  commenter 
recommended  that  Type  B  orphan 
sources  be  included  in  a  separate  rule 
from  the  special  large  packages.  The 
second  commenter  would  like  to  see 
collaboration  between  the  NRC  and 
DOT  to  address  the  possibility  of 
initiating  a  program  that  would 
minimize  package  review  costs  of 
decommissioning  Type  B  quantities  of 
cobalt-60  and  cesium-137.  Two 
commenters  stated  that  there  have  been 
cases  where  a  Type  B  package  has  been 
damaged  in  a  way  that  it  will  continue 
to  secure  and  shield  the  sources,  but 
does  not  meet  compliance  stemdards. 
The  commenters  noted  that  in  these 
types  of  cases,  a  special  arrangement 
certificate  would  be  beneficial  to  allow 
transport  of  the  damaged  equipment  for 
disposal. 

Several  commenters  did  not  believe 
that  NRC's  use  of  the  shipment  of  the 
Trojan  reactor  vessel  was  an  adequate 
basis  for  determining  whether  or  not  to 
remove  the  requirement  for  exemptions 
for  special  packages  and  replace  it  with 
other  provisions.  One  commenter  noted 
that  because  the  Trojan  vessel  was 
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shipped  by  barge,  a  lot  of  the  risk  of 
exposure  that  would  normally  be 
present  in  other  transport  modes  was 
removed  (e.g..  a  truck  being  caught  in 
traffic).  This  commenter  also  stated  that 
moving  to  a  risk-informed  decision 
making  process  for  special  package 
approvals  may  result  in  a  situation 
where  the  public  is  "informed  to  more 
risk  while  the  industr>'  is  exposed  to 
less  regulation."  Another  commenter 
noted  that  if  NRC  is  using  the  shipment 
of  the  Trojan  reactor  vessel  as  its 
baseline  for  determining  whether  to 
revise  its  regulations,  care  should  be 
taken  to  limit  the  scope  of  this  special 
approval  to  NRC's  responsibilities  and 
expertise.  The  commenter  noted  that  as 
the  Trojan  approval  process  moved 
along,  there  was  a  difference  of  opinion 
as  to  the  extent  of  NRC's  evaluation  of 
river  and  barging  conditions,  when  in 
reality,  these  issues  are  the  jurisdiction 
of  the  Coast  Guard,  and  if  the  Coast  . 
Guard  had  approved  the  watenvay  and 
the  conveyance,  it  should  not  be 
necessar\'  for  this  information  to  be  a 
part  of  an  application  to  NRC  subject  to 
NRC  review  and  approval.  Other 
commenters  disagreed.  One  commenter 
added  that  significant  experience  has 
already  been  gained  in  exempting  the 
Trojan  reactor  vessel,  a  precedent  has 
been  established,  and  the  possibility 
exists  that  the  requirements  placed  on 
the  shipment  of  the  Trojan  reactor 
vessel  might  have  been  more  restrictive 
than  might  have  been  determined  as 
necessary.  Two  commenters  stated  that 
the  Trojan  shipment  review  is  a  point  of 
reference  for  the  basis  of  other  similar 
shipments,  but  that  each  case  should 
still  be  assessed  on  its  own  merits. 
A  number  of  commenters  raised 
specific  issues  that  NRC  should 
consider  when  deciding  whether  to 
propose  a  special  package  approval 
process  and  how-  that  process  should  be 
defined.  Two  commenters  noted  that  the 
system  has  been  defined  as  to  how  these 
materials  should  be  moved  and  what 
kind  of  information  needs  to  be 
provided  to  the  regulators  to  move  the 
materials.  These  commenters  further 
noted  that  any  change  to  Part  71,  with 
respect  to  these  special  shipments, 
needs  to  be  sf  iscific  to  those  items  that 
are  going  to  be  regulated  under  the 
MOU  between  the  NRC  and  DOT.  The 
two  commenters  added  that  the  majority 
of  those  items  that  get  moved  are  large 
components  and  would  fall  under  the 
DOT'S  jurisdiction  under  the  MOU. 
Thus,  DOT  would  regulate  items  like 
steam  generators  and  demineralizers 
and  pressurizers,  all  of  which  are  pieces 
and  parts  of  reactors  that  are  being 
decommissioned.  NRC  would  regulate 


items  like  reactor  pressure  vessels  (e.g., 
the  Trojan  reactor  pressure  vessel). 

One  commenter  did  not  support  the 
adoption  of  an  analog  of  the  IAEA 
special  arrangements  provisions  in  Part 
71.  The  commenter  did  not  support  the 
adoption  of  this  type  of  provision  in 
Part  71  because  the  IAEA  special 
arrangements  were  specifically  designed 
for  movement  internationally,  whereas 
most  of  these  items  would  be  moved 
domestically. 

One  commenter  provided  input  on 
the  specific  issue  of  what  additional 
determinations  should  be  included  in 
an  application  for  a  special  package 
approval.  The  commenter  noted  that  a 
precedent  has  already  been  established 
with  the  requirement  that  a 
transportation  plan  be  provided  with 
the  exemption  requests.  The 
transportation  plan  contains  safety 
features  that  would  be  substituted  for 
the  current  codified  requirements  that 
would  provide  an  equivalent  order  of 
safety,  considerations  of  the  entire 
safety  system  versus  independent 
components  of  safety,  emergency 
response  plans,  and  risk-informed 
considerations. 

The  NRC  processing  of  one-time 
exemptions  for  nonstandard  packages, 
such  as  the  Trojan  vessel,  represents 
expenditure  of  considerable  staff 
resources.  Once  the  application  for 
exemption  is  received,  the  staff  spends 
a  significant  amount  of  time  reviewing 
the  application  and  preparing  an  EA. 
The  Commission  itself  has  been 
involved  in  the  approval  of  these 
actions.  Rather  than  exempting 
nonstandard  packages  from  regulations, 
as  was  necessary  for  Trojan,  the  staff  is 
proposing  that  regulatory  requirements 
be  added  to  Part  71  which  would 
address  nonstandard  packages.  These 
special  packages  are  likely  to  increase  in 
number  as  a  result  of  future 
decommissioning  activities. 

The  NRC  is  proposing  a  regulator}- 
mechanism  to  address  large  component 
shipments.  In  this  regard,  NRC  has 
considered  TS-R-1,  paragraph  312, 
entitled  Special  Arrangement: 

Consignments  for  which  conformitx  with 
the  other  provisions  of  these  regulations  is 
impracticable  shall  not  be  transported  except 
under  special  arrangement.  Provided  the 
competent  authority  is  satisfied  that 
conformity  with  the  other  provisions  of  the 
regulations  is  impracticable  and  that  the 
requisite  standards  of  safety  established  by 
these  regulations  have  been  demonstrated 
through  means  alternative  to  the  other 
provisions,  the  competent  authority  ma\ 
approve  special  arrangement  transport 
operations  for  single  or  a  planned  series  of 
multiple  consignments.  The  overall  level  of 
safety  in  transport  shall  at  least  be  equivalent 
to  that  which  would  be  provided  if  all  the 


applicable  requirements  had  been  met.  For 
international  consignments  of  this  type, 
multilateral  approval  shall  be  required. 

The  Special  Arrangement  paragraph  is 
intended  to  provide  competent 
authorities  (DOT  in  the  U.S.)  the 
authority  to  approve  shipments  that 
don't  completely  conform  to  the 
transportation  safety  standards, 
provided  the  overall  level  of  safety 
established  by  the  regulations  is 
maintained  DOT  consults  with  NRC 
regarding  the  approvals  for  shipment  of 
packages  containing  larger  quantities  of 
radioactive  material  and/or  fissile 
materials.  NRC  is  proposing  to  add  this 
provision  to  §  71.41. 

The  NRC  draft  RA  indicates  that 
adopting  the  special  package 
authorization  requirements  propo.sed  for 
incorporation  into  Part  71  is  appropriate 
from  a  safety,  regulator^-,  and  cost 
perspective.  The  proposed  action  would 
result  in  enhanced  regulator)-  efficiency 
bv  standardizing  the  requirements  to 
provide  greater  regulatory  certainty  and 
claritv,  and  would  ensure  consistent 
treatment  among  licensees  requesting 
authorization  for  shipment  of  special 
packages.  This  increase  in  regulatory 
efficiencv,  however,  would  depend  in 
part  on  modifications  to  DOT's 
regulations  to  recognize  NRC  special 
package  exemptions.  Further,  NRC 
experience  in  handling  the  one-time 
exemption(s)  during  the  transition 
period  would  be  used  in  crafting  the 
new  requirements.  As  a  result, 
applications  for  one-time  exemptions 
would  be  eliminated,  resulting  in 
savings  in  licensee  staff  resources  and 
NRC  staff  resources.  Because  ihe  new- 
section  is  expected  to  be  better 
streamlined  for  handling  these 
nonstandard  packages,  considerable 
savings  would  be  realized,  both  in  .NJRC 
and  licensee  staff  time.  These  expected 
NRC  savings  are  estimated  to  be 
approximately  S500.000.  Special 
package  shipments  are  likely  to  increase 
regardless  of  the  outcome  of  this 
rulemaking,  as  a  result  of  fiiture 
decommissioning  activities.  The 
justification  for  authorizing  special 
packages  for  shipment  is  a  decreased 
risk  of  radiation  exposure  to  the  public 
and  workers  as  opposed  to  the  shipment 
alternatives.  NRC  believes  that 
standardizing  the  method  for  reviewing 
these  packages  would  provide  adequate 
review-  without  imposing  unnecessarv 
administrative  burdens  on  NRC  staff 
associated  with  the  processing  of 
exemption-based  reviews. 

Industr\-  may  have  costs  associated 
with  additional  preparation  of  health 
and  .safety  information  for  shipment  of 
special  packages.  But,  there  may  also  be 
some  inherent  cost  savings  to  industr>' 


21412 


Federal  Register / Vol.  67,  No.  83 /Tuesday.  April  30,  2002 / Proposed  Rules 


with  respect  to  preparing  health  and 
safety  information.  On  the  balance 
between  the  costs  anticipated  with 
developing  an  application  for  NRC 
approval  and  the  savings  expected  from 
using  an  established  process,  the  net 
effect  on  industry  is  expected  to  be 
negligible. 

NRC  Proposed  Position.  NRC 
proposes  a  special  package 
authorization  that  would  apply  only  in 
limited  circumstances,  and  only  to  one- 
time shipments  of  large  components. 
Further,  any  such  special  package 
authorization  would  be  issued  on  a 
case-by-case  basis,  and  would  require 
the  applicant  to  demonstrate  that  the 
proposed  shipment  would  not  endanger 
life  or  property  nor  the  common  defense 
and  security,  following  the  basic  process 
used  by  applicants  to  obtain  nonspecial 
package  authorizations  from  NRC. 

NRC  proposes  to  adopt  a  provision 
that  is  analogous  to  TS-R-1 .  paragraph 
312,  for  Part  71  with  respect  to  the 
approval  of  large  component  packages 
The  applicant  would  need  to  provide 
reasonable  assurance  that  the  special 
package,  considering  operational 
procedures  and  administrative  controls 
employed  during  the  shipment,  would 
not  encounter  conditions  beyond  those 
for  which  it  had  been  analyzed  and 
demonstrated  to  provide  protection. 
NRC  would  review  applications  for 
large  component  special  package 
authorizations.  Approval  would  be 
based  on  a  staff  determination  that  the 
applicant  met  the  requirements  of 
Subpart  D.  If  approved,  the  NRC  would 
issue  a  CoC  or  other  approval  (i.e., 
special  package  authorization  letter). 

NRC  would  consult  with  DOT  on 
making  the  determinations  required  to 
issue  an  NRC  special  package 
authorization.  The  efficiency  of  the  NRC 
special  package  process,  in  part, 
depends  on  a  modification  by  DOT  of  its 
regulations  to  recognize  NRC  special 
package  authorizations,  so  that  a  DOT 
exemption  would  not  be  required  for 
use  of  the  NRC  authorization.  DOT  is 
proposing  this  change  in  its  companion 
TS-R-1  compatibility  rulemaking. 

Affected  Sections.  §  71.41. 

Issue  13.  Expansion  of  Part  71  Quality 
Assurance  Requirements  to  Certificate 
of  Compliance  (CoC)  Holders 

Background.  The  Commission 
recently  issued  a  final  rule  to  expand 
the  QA  provisions  of  Part  72,  Subpart  G, 
to  specifically  include  certificate 
holders  and  applicants  for  a  CoC  (see  64 
FR  56114;  October  15,  1999).  In 
development  of  the  proposed  rule  for 
Part  72.  the  NRC  staff  submitted  a 
rulemaking  plan  to  the  Commission  in 


SECY-97-214.^  In  a  Staff  Requirements 
Memorandum  (SRM)  to  SECY-97-214, 
the  Commission  approved  the  staffs 
rulemaking  plan  and  directed  the  staff 
to  also  consider  whether  conforming 
changes  to  the  QA  regulations  in  Part  71 
would  be  necessary  because  of  the 
existence  of  dual-purpose  cask  designs. 
In  a  memorandum  from  the  Executive 
Director  for  Operations  to  the 
Commission,  dated  December  3,  1997, 
the  NRC  staff  indicated  that  expansion 
of  the  Part  71  QA  provisions  to  include 
certificate  holders  and  applicants  for  a 
CoC  would  be  made  as  part  of  the 
rulemaking  to  conform  Part  71  to  IAEA 
Standard  TS-R-1.  Furthermore,  in  the 
final  rule  expanding  QA  regulations  in 
Part  72,  Subpart  G,  the  Commission  did 
not  include  contractors  or 
subcontractors  (e.g.,  fabricators)  within 
the  scope  of  the  revised  Part  72,  Subpart 
G.  The  Commission  took  this  action  in 
response  to  comments  on  the  associated 
proposed  rule.  In  the  response  to 
Comments  3  and  9  in  the  final  Part  72 
rule,  the  Commission  indicated  that  Part 
72  licensees,  certificate  holders,  and 
applicants  for  a  CoC  are  responsible  for 
assuring  that  their  contractors  and 
subcontractors  (e.g.,  fabricators)  are 
implementing  adequate  QA  programs. 
Similarly,  Part  71  licensees,  certificate 
holders,  and  applicants  for  a  CoC  are 
responsible  under  §  71.115  for  assuring 
that  their  contractors  and  subcontractors 
(e.g..  fabricators)  are  implementing 
adequate  QA  programs. 

Under  Part  71,  the  NRC  reviews  and 
approves  applications  for  Type  B  and 
fissile  material  packages  for  the 
transport  of  radioactive  material.  The 
NRC's  approval  of  a  package  is 
documented  in  a  CoC.  Applicants  for  a 
CoC  are  currently  required  by  §  71.37  to 
describe  their  QA  program  for  the 
design,  fabrication,  assembly,  testing, 
maintenance,  repair,  modification,  and 
use  of  the  proposed  package.  F-urther, 
existing  §  71.101(a)  describes  QA 
requirements  that  apply  to  design, 
purchase,  fabrication,  handling, 
shipping,  storing,  cleaning,  assembly, 
inspection,  testing,  operation, 
maintenance,  repair,  and  modification 
of  components  of  packagings  that  are 
important  to  safety.  Type  B  packages  are 
intended  to  transport  radioactive 
material  that  contains  quantities  of 
radionuclides  greater  than  the  Ai  or  A; 
limits  for  each  radionuclide  (see 
Appendix  A  to  Part  71  for  examples  of 
A I  or  A:  limits).  Fissile  material 
packages  are  intended  to  transport 


fissile  material  in  quantities  greater  than 
the  Part  71,  Subpart  C,  general  license 
limits  for  fissile  material  (e.g.,  existing 
§§71.18,  71.20,  71.22,  and  71.24). 

Although  CoCs  are  legally  binding 
documents,  certificate  holders  or 
applicants  for  a  CoC  and  their 
contractors  and  subcontractors  have  not 
clearly  been  brought  into  the  scope  of 
Part  71  requirements.  This  is  because 
the  terms  "certificate  holder"  and 
"applicant  for  a  certificate  of 
compliance"  do  not  appear  in  Part  71, 
Subpart  H;  rather.  Subpart  H  only 
mentions  "licensee"  in  these 
regulations.  Consequently,  the  NRC  has 
not  had  a  clear  basis  to  cite  certificate 
holders  and  applicants  for  a  CoC  for 
violations  of  Part  71  requirements  in  the 
same  way  it  has  licensees. 

The  NRC  Enforcement  Policy  ^  and  its 
implementing  program  was  established 
to  support  the  NRC's  overall  safety 
mission  in  protecting  public  health  and 
safety  and  the  environment.  Consistent 
with  this  purpose,  enforcement  actions 
are  used  as  a  deterrent  to  emphasize  the 
importance  of  compliance  with 
requirements  and  to  encourage  prompt 
identification  and  comprehensive 
correction  of  the  violations. 
Enforcement  sanctions  consist  of 
Notices  of  Violation  (NOVs).  civil 
penalties,  and  orders  of  various  types.  In 
addition  to  formal  enforcement  actions, 
the  NRC  also  uses  related  administrative 
actions  such  as  Notices  of 
Nonconformance  (NONs),  Confirmatory 
Action  Letters,  and  Demands  for 
Information  to  supplement  its 
enforcement  program.  The  NRC  expects 
licensees,  certificate  holders,  and 
applicants  for  a  CoC  to  adhere  to  any 
obligations  and  commitments  that  result 
from  these  actions  and  would  not 
hesitate  to  issue  appropriate  orders  to 
ensure  that  these  obligations  and 
commitments  are  met.  The  nature  and 
extent  of  the  enforcement  action  are 
intended  to  reflect  the  seriousness  of  the 
violation  involved.  An  NOV  is  a  written 
notice  setting  forth  one  or  more 
violations  of  a  legally  binding 
requirement. 

When  the  NRC  has  identified  a  failiu-e 
to  comply  with  Part  71  QA  requirements 
by  certificate  holders  or  applicants  for  a 
CoC,  it  has  issued  an  NON  rather  than 
an  NOV.  Although  an  NON  and  an  NOV 
appear  to  be  similar,  the  Commission 
prefers  the  issuance  of  an  NOV  because: 
(1)  The  issuance  of  an  NOV  effectively 
conveys  to  both  the  person  violating  the 
requirement  and  the  public  that  a 
violation  of  a  legally  binding 


^SEC;Y-97-2  14.    Changes  to  lOCFRPart  72. 
Expand  Applicability  to  Include  Certificate  Holders 
and  Applicants  and  Their  Contractors  and 
Subcontractors,"  dated  September  24.  1997. 


'■  NUREG-1600.  "General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement  Actions,"  dated 
May  2000. 
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requirement  has  occurred:  (2)  the  use  of 
graduated  severity  levels  associated 
with  an  NOV  allows  the  NRC  to 
effectively  convey  to  both  the  person 
violating  the  requirement  and  the  public 
a  clearer  perspective  on  the  safety  and 
regulator*'  significance  of  the  violation: 
and  (3)  violation  of  a  regulation  reflects 
the  NRC's  conclusion  that  potential  risk 
to  public  health  and  safety  could  exist, 
Therefore,  the  NRC  believes  that 
limiting  the  available  enforcement 
sanctions  to  administrative  actions  is 
insufficient  to  address  the  performance 
problems  observed  in  industr\'. 

Discussion.  Sixteen  commenters 
provided  comments  regarding  the 
possible  expansion  of  QA  requirements 
to  holders  of,  and  applicants  for,  a  CoC. 
Of  these,  three  supported  expanding  the 
QA  requirements.  Two  commenters 
stated  that  the  cask  design  and 
fabricating  industry  should  be  allowed 
flexibility  to  make  design  changes  to  the 
casks  that  would  not  impact  safety.  One 
of  the  commenters  stated  that  cask 
designers  and  fabricators  should  be  held 
responsible  as  are  parties  on  the  nuclear 
power  reactor  side. 

Four  commenters  did  not  support  the 
overall  proposed  change  to  expand  the 
QA  requirements  of  Part  71.  One 
commenter  stated  that  it  is  the 
responsibility  of  the  purchaser,  user,  or 
licensee  of  the  cask  or  shipping 
container  to  ensure  the  container's  QA, 
and  therefore,  NRC  already  has 
enforcement  authority  over  that 
particular  container.  Two  commenters 
stated  that  extending  the  responsibility 
to  the  fabricator  or  certificate  holder 
would  encourage  fabricators  to  get  out 
of  business  because  of  the  regulatory 
and  paper  burden  of  the  proposed 
provision.  Another  commenter  stated 
that  there  is  confusion  between  what  is 
in  the  current  regulations  and  what  is  in 
the  proposed  regulations.  Another 
commenter  stated  that  NRC  could  be 
regulating  packages  for  which  NRC  is 
not  responsible  under  the  MOU  between 
the  NRC  and  the  DOT.  A  commenter 
stated  that  NRC  currently  has  adequate 
QA  control  on  the  Part  71  packages 
under  Subpart  H.  The  commenters  did 
not  believe  that  issuing  an  NOV  instead 
of  an  NON  would  result  in  additional 
compliance. 

Several  commenters  noted  the  need 
for  consistency  in  the  QA  provisions 
between  Parts  71  and  72,  which  should 
be  maintained  for  dual  purpose  casks 
used  for  storage  and  transportation  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste.  Additionally,  one 
commenter  noted  that  a  distinction  has 
never  been  established  between  Part  71 
and  Part  72  packages  used  to  transport/ 
store  spent  ftiel  and  the  Part  71  packages 


used  to  transport  sealed  radioactive 
sources.  The  commenter  suggested  that 
"Part  50  reactor  licensees  be  specifically 
exempted  from  participation  in  nuclear 
power  specific  QA  activities." 

Representatives  of  DOT  and  DOE 
questioned  whether  this  provision 
would  apply  to  Type  A  packages.  The 
NRC  intends  that  this  proposed  change 
would  apply  only  to  NRC  certificate 
holders  and  applicants  for  a  CoC  and 
only  for  package  designs  that  are 
regulated  by  NRC  (e.g..  Type  B  or  fissile 
packages). 

The  principal  changes  to  Subpart  H 
would  involve  adding  the  terms 
"certificate  holder"  and  "applicant  for  a 
CoC"  to  indicate  that  these  persons  are 
also  covered  by  the  section,  although  in 
some  cases,  only  "certificate  holder" 
would  be  added,  because  an  applicant 
for  a  CoC  would  not  be  expected  to 
accomplish  these  specific  activities. 
Additional  conforming  changes  would 
be  made  to  various  sections  in  Part  71 
to  ensure  greater  consistency  between 
Part  71  and  Part  72. 

The  NRC  draft  RA  indicates  that 
expanding  the  QA  provisions  of  Part  71. 
Subpart  H,  to  certificate  holders  and 
applicants  for  a  CoC  is  appropriate  from 
a  safety,  regulatory,  and  cost 
perspective.  Adopting  these 
requirements  would  ensure  that  the 
regulatory  scheme  of  Part  71  would 
remain  more  consistent  with  other  NRC 
regulations  in  that  certificate  holders 
and  applicants  for  a  CoC  would  be 
responsible  for  the  behavior  of  their 
contractors  and  subcontractors.  Also, 
because  this  action  would  be  limited  to 
certificate  holders  and  applicants  for  a 
CoC.  it  may  not  be  as  likely  to  be 
challenged  as  an  expansion  of  NRC 
authority.  Inclusion  of  certificate 
holders  and  applicants  for  a  CoC  would 
make  it  possible  for  NRC  to  issue  NOVs 
and  orders,  if  appropriate,  for  violation 
to  the  regulatory  requirements:  this 
would  allow  the  NRC  to  conduct  its 
business  of  protecting  public  health  and 
safety  more  efficiently  and  effectively. 
This  proposed  rule  would  not  authorize 
the  NRC  to  issue  civil  penalties  to  Part 
71  certificate  holders  or  applicants  for  a 
CoC  who  are  found  to  be  in  violation  of 
regulatory  requirements.  Alternatively, 
contractors  and  subcontractors  of 
licensees,  certificate  holders,  and 
applicants  do  have  responsibility  for 
safety,  and  omitting  them  from  Part  71 
would  continue  the  present  difficulty 
that  NRC  has  encountered  in  reaching 
these  persons  with  its  enforcement 
tools.  Certificate  holders  and  applicants 
for  a  CoC  would  incur  costs  associated 
with  understanding  and  implementing 
the  new  regulations,  as  well  as  in 
preparing  and  submitting  reports  similar 


to  those  described  in  SECY  99-174. 
SECY  99-174  states  that  "Additional 
requirements  for  recordkeeping  and 
reporting  for  certificate  holders  are 
needed  to  include  records  required  to  be 
kept  as  a  condition  of  the  CoC.  This  will 
provide  an  enforcement  basis  equivalent 
to  the  recordkeeping  and  reporting 
regulations  for  licensees  "  These  costs 
are  estimated  to  be  approximately 
S239.000  per  year  for  the  certificate 
holders  and  applicants  for  a  CoC.  NRC 
would  incur  costs  associated  with 
monitoring  certificate  holders  and 
applicants  for  a  CoC  and  maintaining 
and  reviewing  the  records  for  certificate 
holder  submittals.  These  costs  are 
estimated  to  be  approximately  $48,000 
per  year.  By  specifically  listing 
certificate  holders  and  applicants  for  a 
CoC  in  Part  71,  inspection  deficiencies 
noted  by  NRC  might  resuh  in  an  NOV. 
This  authority  would  allow  NRC  to 
issue  orders  or  take  other  enforcement 
actions  (except  civil  penalties) 
necessary  to  ensure  that  certificate 
holders  and  applicants  for  a  CoC 
comply  with  Part  71  requirements, 
similar  to  NRC  enforcement  actions  in 
other  program  areas.  However,  this 
benefit  is  difficult  to  quantifv'  and  is 
estimated  to  be  small. 

The  NRC  is  proposing  to  expand  the 
QA  provisions  of  Part  71.  Subpart  H.  to 
specifically  include  certificate  holders 
and  applicants  for  a  CoC.  This 
expansion  is  necessary  to  enhance 
NRC's  ability  to  enforce 
nonconformance  by  the  certificate 
holders  and  applicants  for  a  CoC.  The 
NRC  is  also  proposing  to  add  a  new 
section  (§  71.9)  on  employee  protection 
to  Part  71.  Currently,  regulations  on 
employee  protection  are  contained  in 
the  individual  parts  under  which  the 
NRC  issued  a  specific  license 
Consequently,  this  regulation  was  not 
deemed  necessary  for  a  Part  71  general 
licensee.  However,  the  equivalent 
requirement  for  certificate  holders  or 
applicants  for  a  CoC  does  not  exist.  The 
NRC  believes  that  employee  protection 
regulations  should  be  added  for  the 
employees  of  certificate  holders  and 
applicants  for  a  CoC  to  provide  greater 
regulatory-  equivalency  between  Part  "1 
licensees  and  certificate  holders. 
Therefore,  the  NRC  would  add  a 
requirement  on  employee  protection  to 
Part  71 

NRC  Proposed  Position.  The  NRC  is 
proposing  to  expand  the  QA  provisions 
of  Part  71.  Subpart  H.  to  specifically 
include  certificate  holders  and 
applicants  for  a  CoC. 

In  addition  to  the  changes  to  Subpart 
H.  conforming  changes  would  also  be 
made  to:  §  71.0.  "Purpose  and  scope": 
§71.1,  "Communications  and  records"; 
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§  71.6.  "Information  collection 
requirements:  OMB  approval":  §  71.7, 
"Completeness  and  accuracy  of 
information";  §  71.91.  "Records"; 
§  71.93,  "Inspection  and  tests":  and 
§  71.100.  "Criminal  penalties." 
Additionally,  §71.11  would  be 
redesignated  as  §  71.8;  and  a  new  §  71.9. 
"Employee  protection."  would  be 
added. 

Affected  Sections.  §§  71.0,  71.1,  71.6, 
71.7,  71.8  ,  71.9.  71.91.  71.93,  71.100, 
and  71.101  through  71.137. 

Issue  14.  Adoption  of  American  Society 
of  Mechanical  Engineers  (ASME)  Code 

Background.  NRC  considered  the 
adoption  of  the  American  Society  of 
Mechanical  Engineers  (ASME),  Boiler 
and  Pressure  Vessel  Code  (B&PV)  Code, 
Section  III,  Division  3,  for  two  reasons. 
First,  previous  NRC  inspections  at 
vendor  and  fabricator  shops  {for 
fabrication  of  spent  fuel  storage 
canisters  and  transportation  casks) 
identified  quality  control  (QC)  and  QA 
problems.  Some  of  these  problems 
would  have  been  prevented  with 
improved  QA  programs,  and  may  have 
been  prevented  had  fabrication  occurred 
under  more  prescriptive  requirements 
such  as  the  ASME  Code  requirements. 
Second,  Public  Law  104-113,  "National 
Technology  Transfer  and  Advancement 
Act."  enacted  in  1996,  requires  that 
Federal  agencies  use,  as  appropriate, 
consensus  standards  (e.g.,  the  ASME 
B&PV  Code),  except  when  there  are 
justified  reasons  for  not  doing  so. 

Currently,  no  ASME  Code 
requirements  exist  in  Part  71  for 
fabrication/construction  of  spent  fuel 
transportation  packages. 

Discussion.  NRC  received  numerous 
comments  regarding  the  adoption  of  the 
ASME  Code.  Four  commenters  stated 
they  favored  adoption  of  the  ASME 
Code.  One  commenter  favored  using 
ASME  codes  for  all  components  used  in 
the  containment  boundary  of  all 
products  that  are  used  in  transportation 
and  storage  of  radioactive  materials. 
This  commenter  also  supported  an 
explanatory  guideline  in  the  ASME 
Code  that  speaks  to  the  subject  of 
categorization  of  materials,  whereby  all 
manufacturers  are  using  the  same 
criteria.  Another  commenter  stated  that 
using  ASME  standards  would  improve 
current  problems  with  casks  and  the 
current  lack  of  QA.  One  commenter 
stated  that  some  benefits  of  a  third  party 
authorized  nuclear  inspector  (AND 
would  accrue  to  industry.  These 
benefits  are  that  common  standards 
would  decrease  complexity  and 
interpretation,  lower  cost,  and  increase 
safety. 


Eight  commenters  stated  concerns  or 
disapproval  of  the  adoption  of  the 
ASME  Code.  One  commenter  was 
concerned  with  the  adoption  of  the 
guidelines  before  a  full  review  of  the 
effects  on  transportation.  Another 
commenter  stated  concern  over 
adopting  voluntary  standards  into 
regulations.  Specifically,  this  concern 
was  directed  at  the  inconsistency 
between  industry  standards  and 
regulations.  Similarly,  another 
commenter  noted  that  changes  within 
ASME  might  occur  quickly,  and  it 
would  be  difficult  to  follow  these 
changes.  One  commenter  recommended 
that  incorporation  of  the  ASME  Code  by 
reference  is  the  appropriate  regulatory 
mechanism,  following  the  precedent  set 
by  §  50.55(a)  for  the  ASME  Code. 
Section  III,  Division  1.  Several 
commenters  recommended  that  NRC 
place  industry  standards  in  regulatory 
guides,  which  would  allow  for  simpler 
updating,  recognize  that  other  methods 
of  demonstrating  compliance  are 
available,  and  satisfy  the  Congressional 
mandate  to  consider  the  use  of 
consensus  standards.  One  commenter 
stated  a  concern  about  the  enforceability 
of  the  standard  if  it  is  not  placed  in  the 
regulations.  Conversely,  another 
commenter  noted  that  the  regulatory 
burden  is  significantly  increased  when 
voluntary  standards  are  changed  to 
regulations,  and  compliance  may  not 
always  be  practical  or  accomplished. 

Other  commenters  were  concerned 
about  the  widespread  impact  of  the 
adoption.  One  commenter  stated  that 
there  is  no  technical  justification  for 
adoption  of  the  ASME  Code,  and  it 
would  have  significant  adverse  impact 
on  the  ability  of  the  U.S.  Navy  to  refuel 
and  defuel  the  U.S.  nuclear  powered 
warships.  Another  commenter  stated 
that  overseas  market  impacts  need  to  be 
considered  in  the  rulemaking.  Another 
commenter  stated  that  when  an 
applicant  commits  to  certain  standards 
in  his  or  her  safety  requirements  during 
the  license  approval  process,  it  becomes 
a  license  condition,  and  NRC  can 
enforce  it. 

One  commenter  stated  that  if  the 
ASME  Code  is  adopted,  the 
development  of  it  and  the  information 
involved  must  be  publicly  available. 
Two  commenters  specifically  asked  if 
the  proposed  change  applies  to  all 
packages,  dual-purpose  spent  fuel 
packages,  or  to  all  CoC  holders.  Another 
conxmenter  questioned  how,  or  whether, 
the  requirement  will  change  if  the 
industry  standard  changes  in  the  future. 

During  the  early  period  of  spent  fuel 
storage  and  transportation  cask 
fabrication,  NRC  inspection  staff 
consistently  identified  QC  and  QA 


problems  at  the  vendor/fabricator 
facilities.  At  that  time,  NRC  believed 
that  these  problems  might  have  been 
prevented  had  fabrication  occurred 
under  ASME  Code  requirements. 
Therefore,  there  was  an  impetus  to  place 
consideration  of  the  ASME  Code 
requirements  in  the  Part  71  rulemaking. 
However,  since  then,  due  to  increased 
attention  by  the  NRC  and  industry,  the 
overall  fi-equency  and  significance  of 
QA  and  QC  problems  at  fabricators  and 
vendors  have  decreased. 

With  respect  to  conformance  to  Public 
Law  104-113,  the  ASME  issued  a 
consensus  standard  in  May  1997, 
entitled:  "Containment  Systems  and 
Transport  Packages  for  Spent  Fuel  and 
High  Level  Radioactive  Waste,"  ASME 
B&PV  Code,  Section  III,  Division  3.  The 
ASME  Code  requires  the  presence  of  an 
ANI  during  construction  to  ensure  that 
the  ASME  Code  requirements  are  met. 
and  the  stamping  of  components  (i.e.. 
the  transportation  cask's  containment) 
constructed  to  the  ASME  Code.  NRC 
staff  participated,  and  continues  to 
participate,  in  the  ASME  subcommittee 
that  developed  the  ASME  Code 
requirements.  It  is  the  NRC  staffs 
understanding,  through  participation  in 
the  subcommittee,  that  the  ASME  Code 
document  is  undergoing  extensive 
review  and  modification  and  that  a 
major  revision  will  be  issued.  Therefore, 
NRC  staff  believes  that  inclusion  of  the 
ASME  Code  in  Part  71  is  not 
appropriate  at  this  time. 

Public  Law  104-113  requires  that 
Federal  agencies  use  consensus 
standards  in  lieu  of  government-unique 
standards,  if  this  use  is  not  impractical 
or  inconsistent  with  other  existing  laws. 
Because  a  major  revision  to  the  ASME 
Code  is  forthcoming  and  because  the 
changes  in  that  revision  are  not  yet 
available  for  staff  and  stakeholder 
review,  the  NRC  staff  considers  it  an 
imprudent  use  of  NRC  and  stakeholder 
resources  to  initiate  rulemaking  on  the 
current  ASME  Code  revision  only  to 
have  the  ASME  Code  requirements 
change  during  the  Part  71  rulemaking. 
After  the  ASME  Code  revision  is  issued, 
the  NRC  staff  can  then  consider  its 
incorporation  through  the  rulemaking 
process,  or  consider  adopting  and 
accepting  the  ASME  Code  as  an 
acceptable  method  for  complying  with 
NRC  requirements  through  endorsement 
in  regulatory  guidance. 

The  NRC  draft  RA  indicates  that  not 
adopting  the  ASME  Code  requirements 
in  Part  71  is  appropriate  from  a  safety, 
regulatory,  and  cost  perspective.  While 
NRC  resources  would  be  conserved  by 
not  adopting  the  ASME  Code,  the 
proposed  action  would  retain  the 
current  status.  However,  the  proposed 
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action  would  result  in  no  benefits  or 
negative  impacts  on  industr\'. 

After  consideration  of  the  public 
comments  and  the  NRC  recently 
learning  of  the  extensive  review  and 
revision  of  the  ASME  Code,  the  staff 
recommends  not  to  incorporate  the 
ASME  Code.  Section  III,  Division  3. 
requirements  into  Part  71.  However, 
adoption  of  the  ASME  Code  into  Part  71 
will  be  considered  by  the  NRC  staff  in 
a  future  rulemaking  or  guidance 
document. 

NRC  Proposed  Position.  The  NRC  staff 
recommends  not  incorporating  the 
ASME  Code.  Section  III.  Division  3 
requirements  into  Part  71. 

Affected  Sections.  None  (not 
adopted). 

Issue  15.  Change  Authority  for  Dual- 
Purpose  Package  Certificate  Holders 

Background:  The  Commission 
recentlv  approved  a  final  rule  to  expand 
the  provisions  of  §  72.48,  "Changes. 
Tests,  and  Experiments."  to  include  Part 
72  certificate  holders  (64  FR  53582: 
October  4,  1999).  Part  72  certificate 
holders  are  allowed  under  the  amended 
§  72.48  to  make  certain  changes  to  a 
spent  fuel  storage  cask's  design  or 
procedures  used  with  the  storage  cask 
and  to  conduct  tests  and  experiments, 
without  prior  NRC  review  and  approval. 
Part  71  does  not  contain  any  similar 
provisions  to  permit  a  certificate  holder 
to  change  the  design  of  a  Part  71 
transportation  package,  without  prior 
NRC  review  and  approval.  The  NRC  has 
issued  separate  CoCs  under  Parts  71  and 
72  for  dual-purpose  spent  fuel  casks  and 
transportation  packages  (i.e..  a  container 
intended  for  both  the  storage  and 
transportation  of  spent  fuel).  This  has 
created  the  situation  where  an  entity 
holding  both  a  Part  71  and  Part  72  CoC 
would  be  allowed  under  Part  72  to  make 
certain  changes  to  the  design  of  a  dual- 
purpose  cask,  e.g.,  changes  that  affected 
a  component  or  design  feature  that  has 
a  storage  function,  without  obtaining 
prior  NRC  approval.  However,  the  same 
entity  would  not  be  allowed  under  Part 
71  to  make  changes  to  the  design  of  this 
same  dual-purpose  cask  (package),  e.g.. 
changes  that  affect  the  same  component 
or  design  feature,  if  that  component  or 
feature  also  has  a  transportation 
function,  without  obtaining  prior  NRC 
approval,  even  when  the  same  physical 
component  and  change  is  involved  (i.e., 
the  change  involves  a  component  that 
has  both  storage  and  transportation 
functions). 


In  SECY-gg-lSO"  and  SECY-99- 
054.'  NRC  indicated  that  comments  had 
been  received  on  the  §  72.48  proposed 
rule  (63  FR  56098;  October  21.  1998) 
that  requested  similar  authority  be 
created  in  Part  71.  particularly  with 
respect  to  dual-purpose  casks.  In  SECY- 
99-054,  NRC  staff  recommended  that  an 
authority  similar  to  §  72.48  be  created 
for  spent  fuel  transportation  packages 
intended  for  domestic  use  only.  NRC 
staff  also  recommended  that  this 
authority  be  limited  to  Parts  50  and  72 
licensees  shipping  spent  fuel  and  the 
Part  71  certificate  holder.  NRC  indicated 
that  providing  change  authority  under 
Part  71  would  be  addressed  in  the 
current  rulemaking.  The  Commission 
directed  the  staff  to  implement 
recommendations  contained  in  SECY- 
99-130  and  SECY-99-054,  in  an  SRM 
dated  June  22.  1999. 

NRC  also  identified  other  supporting 
changes  to  Part  71  that  would  be 
required  to  ensure  consistency  with  the 
process  contained  in  §  72.48.  These 
changes  include:  (1)  the  use  of  common 
terminology  such  as  "changes  to  the 
cask  design,  as  described  in  the  final 
safety  analysis  report"  (FSAR):  (2)  a 
process  for  requesting  amendments  to  a 
CoC:  (3)  periodic  updates  by  certificate 
holders  to  the  FSAR  for  a  transportation 
package  to  ensure  that  an  accurate 
"licensing"  basis  is  available  when 
future  proposed  changes  are  evaluated; 
and  (4)  a  requirement  that  licensees 
possess  a  copy  of  the  FSAR  as  well  as 
the  CoC  before  making  a  shipment. 

NRC  believes  that  the  current  IAEA 
standard  TS-R-1  does  not  contain  any 
equivalent  provisions  for  changing  a 
transportation  package's  design,  without 
prior  review  by  the  agency  that  certified 
the  design.  NRC  is  the  reviewing  agency 
for  Type  B  and  fissile  material  package 
approvals.  Therefore,  any  application  of 
"change  authority"  to  Part  71  CoCs 
would  onlv  apply  to  packages  intended 
for  the  domestic  transport  of  spent  fuel. 

Discussion.  The  .NRC  has  received  48 
public  comments  on  this  issue  in 
response  to  the  issue  paper,  public 
meetings,  and  the  website.  Industry 
representatives  and  certain  members  of 
the  public  support  the  issue.  Public 
interest  organizations.  State 
representatives,  and  other  members  of 
the  public  generally  oppose  the  issue. 
The  DOE  also  opposes  this  issue. 
Groups  in  favor  of  this  issue  pointed  to 
similar  provisions  in  Parts  50  and  72 


"SECY-99-130:  May  12.  1999.  -Final  Rule- 
Revisions  tu  Requirements  of  10  CFR  Parts  .'jO  and 
72  Concerning  Changes.  Tests,  ami  Experiments  " 

".SECV-9^M)54;  February  22,  1999.  -Plans  for 
Final  Rule— Revisions  to  Requirements  of  10  CFR 
Parts  50.  a2.  and  72  Concerning  Changes.  Tests,  and 
Experiments." 


where  such  changes  have  been  safely 
made.  Groups  opposed  to  this  issue 
believe  that  all  changes  to  a  transport 
package's  design  should  be  submitted  to 
the  NRC  for  prior  review  and  approval. 
These  commenters  believed  this  is 
necessary'  because  transportation 
packages  are  on  the  public  roadways 
and  railways,  hence  the  public  believes 
there  is  more  immediate  and  greater 
exposure  to  the  radioactive  contents  of 
the  package  in  an  accident.  The 
following  is  a  more  detailed  description 
of  these  comments. 

Seven  commenters  supported  the 
effort  to  expand  the  provisions 
contained  in  §  72.48  to  include  Part  71 
certificate  holders.  Two  commenters 
also  requested  that  NRC  expand  the 
authority  for  all  packages,  not  just  dual- 
purpose  spent  nuclear  fuel  packages. 

Three  commenters  requested  that 
NRC  be  consistent  and  revoke  the 
change,  test,  and  experiment  authority 
for  Part  72  certificate  holders.  One 
commenter  opposed  allowing  the  ability 
to  make  any  changes  to  casks  without 
prior  NRC  approval.  Similarly,  one 
commenter  sought  assurance  that  NRC 
would  continue  to  be  able  to  monitor 
industry  performance  (i.e..  maintam 
regulatory  oversight  capability),  and  be 
able  to  undo  or  revise  changes  or  force 
amendments  when  necessar\'. 

One  commenter.  opposed  to  the 
expansion  of  authority,  referenced  a 
Government  Accounting  Office  (GAO) 
report  that  highlighted  problems  with 
transportation  casks  fabricated  by 
VVestinghouse.  claiming  that  20  out  of 
40  casks  had  been  found  to  be  defective. 
Another  commenter  was  opposed  to  any 
action,  such  as  moving  to  performance- 
or  risk-based  management,  that  would 
increase  the  level  and  type  of  public 
risk. 

Another  commenter  stated  that  he 
does  not  support  allowing  change 
authority  because  the  definition  of 
"minimal"  has  historically  been  ill- 
defined.  This  commenter  also  expressed 
his. belief  that  Issue  15  (change 
authorization  issue),  as  currently 
proposed,  would  not  result  in  Part  71 
conforming  with  TS-R-1.  The 
commenter  cited  as  evidence  the  text  in 
the  Issues  Paper  that  states,  "the  current 
IAEA  standard  ST-1  does  not  contain 
anv  equivalent  provisions  for  changing 
a  transportation  package's  design, 
without  prior  review  by  the  competent 
authority." 

Most  commenters  expressed  interest 
in  receiving  additional  information  from 
NRC  about  what  changes  might  be 
allowable,  and  clarification  that  these 
allowable  changes  would  only  be  for 
activities  not  important  to  safety  (e.g., 
switching  to  nonreactive  paints).  One 


21416 


Federal  Register /Vol.  67,  No.  83 /Tuesday,  April  30.  2002  /  Proposed  Rules 


commenter  also  suggested  that  NRC  and 
DOT  be  careful  in  determining 
allowable,  nonsafety  changes  because 
with  the  effort  to  lengthen  the  certificate 
revalidation  cycle,  it  is  conceivable  that 
these  changes  would  just  be  rolled  into 
the  new  certification  without  review. 
This  commenter  also  questioned  how 
NRC  plans  to  address  the  issue  of 
conformity  with  other  nations'  package 
requirements  and  certificates. 

NRC  believes  that  the  capability  to 
make  minor  changes  to  a  transportation 
package  is  similar  to  the  capability  to 
make  minor  changes  to  a  reactor  facility, 
to  a  spent  fuel  storage  facility,  or  a  spent 
fuel  storage  cask  design.  The 
Conunission  has  recently  issued  a  final 
rule  which  authorized  Part  72  certificate 
holders  to  make  minor  changes  to  a 
spent  fuel  storage  cask's  design. 
Therefore,  NRC  believes  that  extending 
this  authority  to  Part  71  packages  is 
consistent  with  previous  Commission 
actions. 

The  current  regulatory'  structure  of 
Part  71  requires  that  all  design  changes 
to  a  transportation  package,  which 
would  change  the  CoC  or  included 
drawings,  be  submitted  to  the  NRC  for 
prior  review  and  approval.  However,  a 
package  user  (i.e.,  a  Part  71  general 
licensee)  is  not  currently  required  to 
obtain  a  copy  of  the  safety  analysis 
report  (SAR)  and  understand  it  before 
shipping  radioactive  material.  Rather, 
the  licensee  is  only  required  to  obtain  a 
copy  of  the  CoC  and  any  referenced 
documents,  determine  that  the  package 
is  properly  configured  for  shipment  (i.e., 
meets  the  requirements  of  §§  71.85  and 
71.87),  determine  that  the  intended 
radioactive  contents  are  within  the 
conditions  of  the  CoC,  implement  any 
procedure  required  by  the  CoC,  and 
accomplish  these  activities  under  an 
NRC-approved  QA  program  (in 
accordance  with  Part  71,  Subpart  H). 
Consequently,  a  licensee  is  not  required 
to  understand  the  technical  bases  of  the 
Part  71  regulations  on  normal 
conditions  of  transport,  hypothetical 
accident  conditions,  and  criticalitv 
control  {i.e..  §§  71.71.  71.73,  and  71 .55, 
respectively),  before  the  licensee  can 
use  the  package  to  transport  radioactive 
material.  Therefore,  NRC  staff  believes 
that  a  significant  increase  in  burden 
would  be  imposed  on  licensees  to 
understand  these  technical  bases,  if  they 
were  permitted  to  make  changes  under 
a  "change  authority"  regulation. 

NRC  also  notes  that  Part  71  does  not 
contain  some  of  the  regulatory 
foundations  which  support  the  recent 
revision  to  §  72.48.  For  example,  under 
§  72.48,  a  licensee  is  required  to 
evaluate  proposed  changes  to  the  cask 
design  against  the  FSAR  (as  updated). 


and  to  periodically  incorporate  these 
changes  into  the  FSAR  to  ensure  that  an 
accurate  licensing  basis  is  maintained 
for  use  in  evaluating  future  proposed 
changes.  Additionally,  a  Part  71  licensee 
need  not  own  the  package  it  is  using  to 
transport  radioactive  material.  Instead, 
the  licensee  is  considered  a  "registered 
user"  of  the  package.  This  second 
circumstance,  when  coupled  with  a  Part 
71  change  authority,  might  create  a 
situation  in  which  one  licensee  could 
make  an  authorized  change  to  a 
package,  without  prior  NRC  approval, 
transfer  that  package  to  another 
registered  user,  without  forwarding  all 
change  summaries  to  the  next  user,  who 
would  then  be  unable  to  verify  or 
recognize  that  the  package  is  in 
conformance  with  the  CoC  (i.e., 
acceptable  for  use  under  the 
requirements  of  Subpart  G  (e.g., 
§71.87)). 

The  design  drawings  for  a 
transportation  package  are  directly 
incorporated  by  reference  into  the  Part 
71  CoC.  whereas  the  design  drawings  for 
a  spent  fuel  storage  cask  are  contained 
in  the  FSAR.  While  changes  to  a  design 
(as  described  in  the  FSAR)  are 
permitted,  changes  to  the  CoC  (or  any 
drawings  incorporated  into  the  CoC  by 
reference)  would  not  be  permitted.  As  a 
consequence,  these  referenced  drawings 
limit  the  population  of  potential 
changes  that  a  licensee  or  certificate 
holder  could  make  imder  a  Part  71 
change  authority  equivalent  to  §  72.48. 

Based  upon  review  of  the  potential 
impacts.  NRC  believes  that  adding  the 
necessar\'  regulatory  requirements  (i.e., 
foundations)  to  Part  71  to  support  a 
change  authority  equivalent  to  §  72.48 
would  unnecessarily  increase  the 
burden  on  all  licensees  without 
providing  a  corresponding  benefit. 
Providing  this  change  authority  would 
also  increase  the  complexity  of  the  Part 
71  regulations. 

The  NRC  believes  the  issue  of 
inconsistent  change  authority  between 
Parts  71  and  72  for  a  dual-purpose  spent 
fuel  package  should  be  resolved. 
Performance  of  Parts  50  and  72 
licensees  and  the  Part  76  certificate 
holder  in  implementing  the  change 
processes  of  Parts  50,  72,  and  76  has 
demonstrated  that  these  types  of 
changes  can  be  made  safely,  without 
prior  NRC  approval.  However,  NRC  staff 
also  believes  that  the  scope  of  this 
authority  should  be  limited  to  dual- 
purpose  packages,  rather  than  all  NRC- 
certified  spent  fuel  packages,  and 
limited  to  only  the  certificate  holders. 

Accordingly,  the  NRC  staff  considers 
the  best  approach  in  resolving  these 
conflicts  is  through  the  use  of  a  parallel 
regulatory  structiu^  in  Part  71.  While 


the  NRC  staff  would  retain  the  current 
process  for  existing  transportation 
packages,  a  new  process  for  approving 
dual-purpose  transportation  packages 
would  be  added  to  Part  71.  Authority  to 
make  changes  to  a  dual-purpose  package 
design  would  be  provided,  and  new 
requirements  on  the  issuance  and 
review  of  an  SAR  would  also  be 
provided.  These  new  regulations  would 
only  apply  to  Type  B(DP)  dual-purpose 
packages  intended  for  the  domestic 
transportation  and  storage  of  spent  fuel. 
Because  IAEA  standard  TS-R-1  does 
not  contain  any  provisions  to  permit  a 
certificate  holder  to  make  changes  to  the 
design  of  a  package  without  prior 
review  and  approval  by  the  "competent 
authority"  that  issued  the  certificate,  a 
Type  B(DP)  package  could  not  be 
approved  for  international  use. 
To  provide  a  clear  distinction 
between  these  new  and  existing 
packages,  the  new  packages  would  be 
classified  as  Type  B(DP),  would  have  a 
unique  "B(DP)"  identifier,  and  for 
reasons  discussed  below,  these  packages 
would  not  be  required  to  meet  TS-R-1 
standards  and  could  not  be  used  in 
international  transport.  For  a  Type 
B{DP)  package,  requirements  on 
submitting  an  FSAR,  periodically 
updating  the  FSAR,  applying  for  an 
amendment  to  the  CoC,  and  changing 
the  design  of  the  dual-purpose  package, 
without  prior  NRC  approval,  would  be 
consolidated  in  a  new  Subpart  I  to  Part 
71.  To  provide  greater  consistency 
between  the  Parts  71  and  72  CoCs,  the 
NRC  staff  would  use  the  same  20-year 
term  for  both  CoCs  and  would 
synchronize  the  CoCs'  expiration  dates. 
Further,  the  NRC  staff  would  use  the 
same  20-year  term  for  a  QA  program 
approval  to  design  or  fabricate  a  Type 
B{DP)  package. 

Additionally,  a  new  general  license 
(§  71.18)  would  be  added  to  Subpart  C 
that  would  require  a  licensee  shipping 
spent  fuel  in  a  Type  B(DP)  package  to 
have  both  a  copy  of  the  CoC  and  the 
current  updated  FSAR  before  making 
the  shipment.  Licensees  would  not  be 
authorized  under  this  proposed  rule  to 
make  changes  to  a  Type  B{DP)  package's 
design  by  themselves,  but  would  be 
required  to  obtain  certificate  holder  (i.e., 
the  package  designer)  review  and 
approval  of  the  proposed  change. 
Further,  should  the  evaluation  of  the 
proposed  change  indicate  that  prior 
NRC  approval  is  required,  then  only  the 
certificate  holder  would  be  authorized 
to  submit  an  application  to  the  NRC  to 
amend  the  CoC. 

NRC  believes  that  approval  of 
proposed  changes  to  the  design  of  a 
Type  B(DP)  package,  or  submitting  a 
request  to  modify  a  package's  design. 
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should  be  restricted  to  the  certificate 
holder.  As  described  above,  licensees 
have  not  previously  been  required  to 
understand  the  design  bases  for  a 
transportation  package  or  the  technical 
bases  of  the  Part  71  regulations. 

The  NRC  believes  that  the  new 
parallel  structure  provides  a  choice  to 
applicants  desiring  to  obtain 
transportation  certification  for  a  spent 
fuel  storage  and  transportation  package. 
This  proposed  structure  (in  Subpart  I) 
would  not  restrict  an  applicant's  right  to 
obtain  a  CoC  for  a  spent  fuel 
transportation  package  under  the 
existing  requirements  in  Subpart  D. 
Applicants  can  weigh  the  costs  and 
benefits  associated  with  each  approach 
against  the  needs  of  its  customers  and 
determine  which  approach  is  better. 
Consequently,  the  NRC  believes  the  new 
parallel  structure  is  voluntary  and  does 
not  impose  a  backfit. 

Additional  conforming  changes 
would  be  made  to  §  71.0  to  include 
Type  B(DP)  packages  within  the  scope 
of  Part  71:  to  §  71.4  to  add  a  definition 
for  Certificate  of  compliance.  Type 
B(DP)  packages,  and  Structures, 
systems,  and  components  important  to 
safety:  to  §  71.6  to  reflect  the  new 
recordkeeping  and  reporting 
requirements  created  by  the  addition  of 
new  Subpart  I  (required  under  the 
Paperwork  Reduction  Act);  to  add  a  new 
§  71.10  to  provide  for  public  availability 
of  applications:  to  §  71.51  to  exclude 
Type  B(DP)  packages:  and  to  §  71.100  to 
indicate  which  of  these  new  sections 
(i.e.,  §  71.18  and  Subpart  I)  would  be 
subject  to  criminal  penalties. 

The  NRC  draft  RA  indicates  that  \he 
proposed  expansion  of  Part  71  to 
include  a  new  §  71.175,  "Changes,  tests, 
and  experiments,"  to  include  Part  71 
certificate  holders  is  reasonable  from  a 
regulatory,  cost,  and  safety  perspective. 
As  noted,  however,  NRC  has  very 
limited  data  from  which  to  draw  this 
conclusion.  The  NRC  believes  that  not 
adopting  these  provisions  may  be 
awkward  and  appears  to  result  in  a 
regulatory  inconsistency.  Specifically, 
this  inconsistency  appears  in  situations 
where  a  certificate  holder  for  a  dual- 
purpose  cask  design  could  not  modify 
the  design  of  a  component  that  had  both 
storage  and  transport  functions  without 
prior  NRC  approval,  irrespective  of  the 
certificate  holder's  authority  under 
§  72.48  to  modify  the  design  of  a  storage 
cask.  While  the  adoption  of  this  change 
would  not  be  consistent  with  the 
requirements  in  TS-R-1,  NRC  believes 
the  benefits  to  be  gained  by  allowing 
Part  50  and  Part  72  licensees  and  the 
Part  71  certificate  holder  to  revise  the 
cask  design  for  a  dual-purpose  cask 
outweigh  the  potential  impacts  of  this 


inconsistency.  Further,  these  impacts 
would  be  offset  by  restricting  this 
authority  to  packages  intended  for 
domestic  shipments  only.  Preliminary 
estimates  indicate  that  NRC  costs  would 
decline  slightly  by  adopting  this  change, 
because  NRC  would  not  have  to  review 
as  many  license  amendments  each  year, 
This  cost  savings  was  determined  to  be 
negligible  in  the  §  72.48  regulatory 
analysis,  and  would  be  offset  by  the 
agency  having  to  adopt  new  document 
controls  to  handle  the  'minimal 
change"  submission  required  every  2 
vears  for  licensees  making  'minimal 
changes."  For  the  350  recordkeeping 
licensees  listed  in  the  Part  71 
Supporting  Statement,  professional 
judgment  was  used  to  assume  that,  in 
anv  given  vear,  50  percent  of  licensees 
will  perform  a  "minimal  change"  as 
described  in  §  72.48  over  a  2-year 
period.  Submittals  under  §  72.48  are 
required  every  2  years:  therefore, 
approximately  88  submittals  are 
expected  per  year.  The  cost  savings  of 
reporting  "minimal  changes"  versus 
preparing  license  amendments  is 
estimated  at  approximately  S2.4  million 
per  vear.  The  350  licensees  would  incur 
a  one-time  recordkeeping  cost  of 
approximately  S2.3  million  the  first  year 
this  change  is  implemented. 

\RC  Proposed  Position.  The  NRC 
proposes  to  add  a  new  type  of  package 
(dual-purpose)  to  Part  71  [i.e..  Type 
B(DP)].  Type  B(DP)  transportation 
packages  would  be  certified  for  the 
storage  of  spent  fuel  under  Part  72  and 
for  transportation  of  spent  fuel  under 
Part  71.  Type  B(DP)  packages  would  be 
restricted  to  use  in  domestic  commerce. 
Requirements  on  the  submission, 
review,  amendment,  and  issuance  of  a 
CoC  for  a  Type  B(DP)  package  would  be 
contained  in  a  new  Subpart  I  to  Part  71. 
A  new  general  license  providing  for  the 
use  of  a  Tvpe  B(DP)  package  would  be 
added  to  Subpart  C  (§  71.18).  Certificate 
holders  for  Type  B(DP)  packages  would 
also  be  required  to  submit,  and 
periodically  update,  an  FSAR  describing 
the  package's  design.  Additionally,  only 
the  certificate  holder  for  a  Type  B(DP) 
package  would  be  allowed  under 
Subpart  1  to  make  changes  to  the 
package's  design. 

Additionallv.  conforming  changes 
would  be  made  to  §§  71.0,  71.4,  71.6, 
71.10.  71.17.  and  71.100 

Affected  Sections.  §§  71.0.  71.4.  71.6. 
71.10.  71.17,  71.18.  71.100.  and  71.151 
through  71.177. 

Issue  16.  Fissile  Material  Exemptions 
and  General  License  Provisions 

Background.  The  NRC  published  an 
emergency  final  rule  amending  its 
regulations  on  shipments  of  small 


quantities  of  fissile  material  (62  FR 
5907;  February  10.  1997).  This  rule 
revised  the  regulations  on  fissile 
exemptions  in  §  71.53  and  the  fissile 
general  licenses  in  §§71  18  and  71.22. 
The  NRC  determined  that  good  cause 
existed,  under  Section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(b)(B)).  to  publish  this  final 
rule  without  notice  and  opportunity  for 
public  comment.  Further,  the  NRC  also 
determined  that  good  cause  existed, 
under  Section  553(d)(3)  of  the  APA  (5 
U.S.C.  553(d)(3)),  to  make  this  final  rule 
immediately  effective.  Notwithstanding 
the  final  status  of  the  rule,  the  NRC 
provided  for  a  30-day  public  comment 
period.  The  NRC  subsequently 
published  in  the  Federal  Register  (64 
FR  57769;  October  27.  1999)  a  response 
to  the  comments  received  on  the 
emergency  final  rule  and  a  request  for 
information  on  any  unintended 
economic  impacts  caused  by  the 
emergency  final  rule. 

The  NRC  issued  this  emergency  final 
rule  in  response  to  a  regulatory  defect  in 
the  fissile  e.xemption  regulation  in 
§  71.53  which  was  identified  by  an  NRC 
licensee.  The  licensee  was  evaluating  a 
proposed  shipment  of  a  special  fissile 
material  and  moderator  mixture 
(bervllium  oxide  mixed  with  a  low 
concentration  of  high-enriched 
uranium).  The  licensee  concluded  that 
while  §  71.53  was  applicable  to  the 
proposed  shipment,  applying  the 
requirements  of  §  71.53  could,  in  certain 
circumstances,  result  in  an  inadequate 
level  of  criticality  safety  (i.e.,  an 
accidental  nuclear  criticality  was 
possible  in  certain  unique 
circumstances)." 

The  NRC  staff  confirmed  the 
licensee's  analysis  that  this  beryllium 
oxide  and  high-enriched  uranium 
mixture  created  the  potential  for 
inadequate  criticality  safety  during 
transportation.  An  added  factor  in  the 
urgencv  of  the  situation  was  that  under 
the  NRC  regulations  in  §§  71.18.  71.20. 
71.22,  71.24.  and  71.53.  these  types  of 
fissile  material  shipments  could  be 
made  without  prior  approval  of  NRC. 
For  manv  vears,  NRC  allowed  these 
shipments  of  small  quantities  of  fissile 
material  based  on  NRC's  understanding 


"  For  transportation  purposes,  'nuclear 
criticalitv"  means  a  condition  in  which  an 
uncontrolled,  self-sustaining,  and  neutron- 
multiplying  fission  chain  reaction  occurs    "Nuclear 
criticality"  is  generally  a  concern  when  sufficient 
concentrations  and  masses  of  fissile  material  and 
neutron  moderating  material  exist  together  in  a 
favorable  configuration.  Neutron  moderating 
material  cannot  achieve  criticality  by  itself  in  any 
concentration  or  configuration  However,  it  can 
enhance  the  ability  of  fissile  material  to  achieve 
criticality  by  slowing  down  neutrons  or  reflecting 
neutrons 
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of  the  level  of  risk  involved  with  these 
shipments,  as  well  as  industry's  historic 
transportation  practices.  This 
experience  base  had  led  NRC  (and  its 
predecessor,  the  Atomic  Energy 
Commission  (AEC))  to  conclude  that 
shipments  made  under  the  fissile 
exemption  provisions  of  Part  71 
typically  required  minimal  regulatory 
oversight  (i.e..  NRC  considered  these 
types  of  shipments  to  be  inherently 
safe)." 

All  public  conunents  on  the 
emergency  final  rule  supported  the  need 
for  limits  on  special  moderators  (i.e., 
moderators  with  low  neutron-absorption 
properties  such  as  beryllium,  graphite. 
and  deuterium).  However,  the 
commenters  stated  that  the  restrictions 
were  far  too  limiting  (to  the  point  that 
some  inherently  safe  packages  were 
excluded  from  the  fissile  exemption) 
and  could  lead  to  undue  cost  burdens 
with  no  benefit  to  safety.  In  addition, 
the  commenters  believed  that  the 
consignment  mass  limits  set  to  deter 
undue  accumulation  of  fissile  mass 
would  be  extremely  costly.  Therefore, 
the  commenters  recommended  that 
further  rulemaking  was  necessary  to 
resolve  these  excessive  restrictions. 
Based  on  the  public  comments  on  the 
emergency  final  rule,  NRC  staff 
contracted  with  Oak  Ridge  National 
Laborator\-  (ORNL)  to  review  the  fissile 
material  exemptions  and  general  license 
provisions,  study  the  regulatory  and 
technical  bases  associated  with  these 
regulations,  and  perform  criticality 
model  calculations  for  different 
mixtures  of  fissile  materials  and 
moderators.  The  results  of  the  ORNL 
study  were  documented  in  NUREG/CR- 
5342.1"  and  fsjRC  published  a  notice  of 
the  availability  of  this  document  in  the 
Federal  Register  (63  FR  44477;  August 
19.  1998).  The  ORNL  study  confirmed 
that  the  emergency  final  rule  was 
needed  to  provide  safe  transportation  of 
packages  with  special  moderators  that 
are  shipped  under  the  general  license 


'^The  NRC's  regulations  in  part  71  ensure 
protection  of  public  health  and  safety  by  requiring 
that  Type  A?.  B.  or  BF  packages  used  for 
transportation  of  large  quantities  of  radioactive 
materials  be  approved  by  the  NRC.  This  approval 
is  based  upon  the  .NRC's  review  of  applications 
which  contain  an  evaluation  of  the  packages 
response  to  a  specific  set  of  rigorous  tests  to 
simulate  both  normal  conditions  of  transport  (NCT) 
and  hypothetical  accident  conditions  (H.^Cl 
However,  certain  types  of  packages  are  exempted 
from  the  testing  and  NRC  prior  approval,  these  are 
fissile  material  packages  that  either  contain  exempt 
quantities  {%  71.53),  or  are  shipped  under  the 
general  license  provisions  of  §§71.18.  71.20.  71.22. 
or  71. 24 

"'NUREG/CR-5342.  ".Assessmpnt  and 
Recommendations  for  Fissile-Material  Packaging 
Exemptions  and  General  Licenses  Within  10  CFR 
Pari  71,"  July  1996. 


and  fissile  material  exemptions,  but  the 
regulations  may  be  excessive  for 
shipments  where  water  moderation  is 
the  only  concern.  The  ORNL  study 
recommended  that  NRC  revise  Part  71. 

Subsequently,  NRC  published  a 
Federal  Register  notice  that  responded 
to  public  comments  on  the  emergency 
final  rule  and  requested  additional 
information  on  the  cost  impact  of  the 
emergency  final  rule  from  the  public, 
industry,  and  DOE  (64  FR  57769: 
October  27.  1999).  The  Commission 
requested  this  cost  impact  information 
because  the  NRC  staff  was  not 
successful  in  obtaining  this  information. 
Specifically.  NRC  requested  information 
on  the  cost  of  shipments  made  under 
the  fissile  material  exemptions  and 
general  license  provisions  of  Part  71 
before  the  publication  of  the  emergency 
final  rule,  and  those  costs  and/or 
changes  in  costs  resulting  from 
implementation  of  the  emergency  rule. 
One  commenter  agreed  with  the  NRC 
approach,  but  stated  that,  "the  limits  for 
those  materials  containing  no  special 
moderators  can  and  should  be 
increased,  hopefully  back  to  their  pre- 
emergencv  rule  levels.  " 

As  part  of  NUREG/CR-5342.  ORNL 
performed  computer  model  calculations 
of  keii  (k-effective)  for  various 
combinations  of  fissile  material  and 
moderating  material,  including 
beryllium,  carbon,  deuterium,  silicon- 
dioxide,  and  water,  to  verify  the 
accuracv  of  current  minimum  critical 
mass  values.  These  minimum  critical 
mass  values  were  then  applied  to  the 
regulatory  structure  contained  in  Part 
71,  and  revised  mass  limits  for  both  the 
general  license  and  exemption 
provisions  to  Part  71  were  determined. 
Also,  ORNL  researched  the  historical 
bases  for  the  fissile  material  exemption 
and  general  license  regulations  in  Part 
71  and  discussed  the  impact  of  the 
emergency  final  rule's  restrictions  on 
NRC  licensees.  ORNL  concluded  that 
the  restrictions  imposed  by  the 
emergency  final  rule  were  necessary  to 
address  concerns  relative  to 
uncontrolled  accumulation  of  exempt 
packages  (and  thus  fissile  mass)  in  a 
shipment  and  the  potential  for 
inadequate  safety  margin  for  exempt 
packages  with  large  quantities  of  special 
moderators. 

Based  on  its  new  k^n  calculations, 
ORNL  suggested  that:  (1)  The  mass 
limits  in  the  general  license  and 
exemption  provisions  could  be  safely 
increased  and  thereby  provide  greater 
flexibility  to  licensees  shipping  fissile 
radioactive  material;  and  (2)  additional 
revisions  to  Part  71  were  appropriate  to 
provide  increased  clarification  and 
simplification  of  the  regulations.  Copies 


of  NUREG/CR-5342  may  be  obtained  by 
writing  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20402-9328.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Roval  Road, 
Springfield,  VA  22161-0002.  A  copy  is 
also  available  for  inspection  and 
copying,  for  a  fee,  at  the  NRC  Public 
Document  Room  in  the  NRC 
Headquarters  at  One  White  Flint  North, 
Room  0-1F23,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738. 

Discussion.  The  NRC  has  received 
public  comments  on  this  issue  in 
response  to  the  Issues  Paper,  public 
meetings,  and  the  workshop.  Industry 
representatives,  public  interest 
organizations,  Agreement  States,  and 
members  of  the  public  supported  the 
issue.  None  of  the  comments  presented 
new  issues  from  those  previously 
presented  in  response  to  the  emergency 
final  rule  or  the  Commission's  request 
for  additional  cost  information. 

Addressing  the  emergency  final  rule, 
one  commenter  agreed  with  the 
necessity  for  the  rule,  but  stated  that 
there  are  issues  yet  to  be  resolved  for 
water  moderated  shipments.  In 
comparison,  another  commenter  took 
issue  with  our  stated  goal  and  NRC's 
methods.  This  commenter  believed  that 
if  NRC  adopts  these  provisions,  then 
NRC  will  be  unable  to  conform  with 
TS-R-1.  The  commenter  cited  as 
evidence  a  statement  in  the  issues 
paper,  "IAEA  standard  ST-1  (nee  TS- 
R-1)  contains  language  on  fissile 
exemptions  and  restrictions  on  the  use 
of  special  moderators.  However,  ST-1 
does  not  currently  contain  provisions  on 
general  licenses  for  shipment  of  fissile 
material." 

Similarly,  one  commenter  raised  the 
importance  of  coordinating  regulatory 
actions  on  fissile  material  exemptions 
with  the  international  community.  The 
commenter  noted  the  international 
community's  interest  in  fissile  material 
exemptions  and  encouraged  NRC  to 
listen  to  its  international  counterparts  at 
the  next  IAEA  meeting;  the  commenter's 
goal  being  to  ensure  that  NRC  is  not  out 
of  step  with  the  rest  of  the  world  (i.e.. 
fissile  material  exempt  in  the  U.S.  is  not 
exempt  elsewhere,  and  vice-versa). 

One  commenter  raised  questions 
concerning  specific  recommendations  in 
NUREG/CR-5342.  The  commenter  was 
concerned  in  how  recommendations  3 
and  4  would  introduce  unnecessary 
complexity  and  noted  that  this  concern 
vanishes  if  the  TS-R-1  definitions  for 
regulated  material  are  adopted.  The 
commenter  also  stated  that 
recommendation  17  could  seemingly 
eliminate  the  fissile  excepted  category, 
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which  is  something  the  commenter  did 
not  want  to  see  occur.  If  such  a  change 
is  necessary,  the  commenter  requested 
that  the  NRC  instead  revise  the  excepted 
package's  definition  to  reduce  the 
amount  of  f  .;sile  material  present  and 
ensure  that  10  CFR  71.53  and  49  CFR 
173.453  are  consistent  with  TS-R-1 
{i.e.,  with  respect  to  upper  limits  on  a 
package's  fissile  material,  as  well  as  the 
total  amount  of  fissile  material  in  a 
fissile  exempt  consignment). 

The  current  restrictions  on  fissile 
exempt  and  general  license  shipments 
under  §§  71.53.  and  71.18  through 
71.24.  respectively,  are  burdensome  for 
a  large  number  of  shipments  that 


actually  contain  no  special  moderating 
materials  (i.e.,  packages  that  arR  shipped 
with  water  considered  as  the  potential 
moderating  material)  This  problem  was 
clearly  expressed  in  public  comments 
on  the  emergency  final  rule.  Another 
regulatory  problem  is  that  the  current 
fissile  exempt  and  general  license 
provisions  are  cumbersome  and 
outdated;  this  was  one  of  the  main 
conclusions  of  the  ORNL  study. 
Therefore,  the  NRC  would  update. 
simplif>',  and  streamline  these  sections 
of  Part  71  to  eliminate  regulatory 
confusion. 

The  proposed  revisions  in  Table  16- 
1  are  based  on  public  comments 


FfHciveci  on  the  February  10.  1997, 
cmergencv  final  rule,  on  the  subsequent 
Commission's  direction  in  SRM-SECY- 
99-200  regarding  the  unintended 
economic  impact  of  that  emergency 
final  rule,  and  on  the  latest  public 
c:omments  received  on  the  luly  2000 
Issues  Paper.  Altogether.  ORNL 
suggested  17  changes  to  the  Part  71 
regulations  in  NUREG/CR-5342.  A 
summary  of  these  changes  and  the 
NRC's  assessment  and  recommendation 
are  contained  in  Table  16-1   Nl'REG/ 
CR-5342  contains  a  more  detailed 
discussion  of  the  proposed  (  hanges 
listed  in  Table  16-1  and  ORNL's 
supporting  calculations. 


Table  16-1.— Summary  of  Recommended  Changes  in  NUREG/CR-5342 


Description  of  issue 


NRC  staff  recommendation 


Issue  16-1:  Definitions  for  consignment,"  consignor,'  and  shipper  should  be 
provided  to  reduce  confusion  between  regulations  in  49  CFR  Part  173  and  10 
CFR  Part  71 

Issue  16-2:  Plutonium-238  should  be  removed  from  the  definition  of  fissile  mate- 
rial." because  -'^Pu  is  only  fissionable,  not  fissile 

Issue  16-3:  The  exemption  for  radioactive  matenal  in  §71  10(a)  should  be  re- 
vised to  exclude  fissile  material  ORNL  s  concern  was  that  a  large  quantity  of  a 
low-concentration  fissile  material  could  pose  a  cnticality  safety  concern  The  re- 
vised K-n  calculations  indicate  that  a  43  Bq/g  (1  16  *  10-3  nCi/g)  limit  for  fissile 
material  (-""'U)  would  be  necessary  However,  other  fissile  nuclides  have  higher 
limits  (e.g.  6,230  Bq/g  (0.168  ^Ci/g)  for  ^a^u  or  66,000  Bq/g  (1  784  mCi/q)  for 
--"Pu)  or  the  Appendix  A,  new  Table  A-2.  values  are  only  10  Bq/g  (2  7)  >  10-^ 
uCi/g)  (e.g..  ^'-Pu), 

Issue  16-4:  The  exemption  for  radioactive  matenal  in  existing  §71.10  should  be 
revised  to  require  shipment  in  an  acceptable  package  as  required  by  existing 
§71  11  to  improve  safety. 

Issue  16-5:  Section  71.53  should  be  relocated  from  Subpart  E— Package  Ap- 
proval Standards,  to  Subpart  B — Exemptions,  to  provide  greater  consistency  in 
Part  71.  (Note:  §71,53  would  also  be  redesignated  as  §71  15.) 

Issue  16-6:  The  NRC  or  DOT  should  keep  a  database  of  shipments  made  under 
the  fissile  exemption  or  general  licenses.  Section  71.97  should  be  revised  to 
require  licensees  to  keep  these  records  and  report  this  information 

Issue  16-7:  The  provisions  for  plutonium-beryllium  (Pu-Be)  shipments  should  be 
removed  from  the  tour  general  licenses  of  existing  §§71  18.  71.20.  71  22.  and 
71.24  and  consolidated  in  a  new  general  license.  The  mass  limits  for  Pu-Be 
shipments  shbuld  be  reduced,  because  the  revised  K-,.  calculations  indicate  po- 
tential safety  problems  exist  with  the  current  limits. 

Issue  16-6:  The  general  licenses  of  existing  §§71.18.  71,20.  71.22.  and  71.24 
should  be  consolidated  into  one  general  license  to  simplify  the  regulations  and 
consistently  apply  the  criticality  safety  index  (CSI). 

Issue  16-9;  The  distinction  between  quantities  of  -"U  that  can  be  shipped  in  a 
uniform  distnbution  and  nonuniform  distribution  should  be  eliminated  from  the 
general  licenses.  The  bounding  nonuniform  quantities  should  be  used  to  sim- 
plify compliance  with  the  rule 

Issue  16-10:  Restrictions  on  the  quantities  of  Be.  C.  and  D:0  to  less  than  0.1% 
should  be  removed  for  the  general  licenses  A  maximum  of  5(X)g  of  Be.  C  and 
D;0  per  package  should  be  imposed  to  preclude  the  potential  for  these  mate- 
rials to  be  effective  as  reflector  materials 

Issue  16-11:  A  separate  mass  control  or  restriction  for  moderators  having  a  hy- 
drogen density  greater  than  water  should  be  retained  for  general  licenses  For 
mixtures  of  moderators,  lower  mass  limits  should  be  imposed  if  more  than  1 5°c 
of  the  moderating  matenal  has  a  moderating  effectiveness  greater  than  the  hy- 
drogen density  of  water.  Use  of  a  15°o  mixture  limit  would  reduce  confusion 
when  mixtures  of  moderators  are  present  in  a  shipment. 

Issue  16-12:  Package  mass  limits  for  general  licenses  may  be  increased  to  re- 
flect results  of  new  analyses  and  still  maintain  equivalence  of  safety  as  pro- 
vided for  requirements  certified  packages 


Issue  16-13;  Package  mass  limits  for  general  licenses  should  be  revised  to  re- 
flect the  new  keti  calculations.  These  mass  limits  can  be  safely  increased. 


Disagree  These  changes  are  not  necessary  with  the  use  of 
mass  ratio  limits  and  a  criticahty  safety  index  when  com- 
bined with  the  current  requirement  in  §71  59 

Agree 

Disagree  The  existing  exception  to  the  exemption  in  para- 
graph (b)  would  be  maintained  (i  e  the  reference  to  the 
fissile  exemption  in  new  §71  15)  However  no  change 
would  be  made  to  paragraph  iai  because  the  values  in 
Table  A-2  are  'ess  than  43  Bq  g  d  16-10  -  ijCi.g)  or 
the  fissile  nuclides  have  cnticality  limits  which  would  be 
higher  than  the  exempt  concentration  limits  of  Table  A-2, 

Agree 


Agree 

Disagree  The  licensees  burden  in  keeping  and  reporting 
these  records  is  not  commensurate  with  the  safety  nsk  tor 
fissile  exemption  shipments. 

Agree 


Agree 


Agree 


Agree 


Agree 


Agree  Also  minimum  package  requirements  should  be  es- 
tablished However  imposing  §71  43  requirements  would 
be  excessive  tor  the  commensurate  nsK  from  these  ship- 
ments Instead,  the  DOT  Type  A  package  requirements 
should  be  used. 

Agree 
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Table  16-1.— Summary  of  Recommended  Changes  in  NUREG/CR-5342— Continued 


Description  of  issue 


NRC  staff  recommendation 


Issue  16-14:  The  mass-limit  based  exemption  m  existing  §71  53(a)  should  be 
changed  to  a  mass-ratio  based  approach  In  comrasf  to  concentration-based 
approaches  with  consignment  limits  that  are  now  m  use  in  the  fissile  exemp- 
tions, the  mass-ratio  approach  should  provide  a  simpler,  more  cost-effective 
approach  to  preventing  the  formation  of  system  configurations  having  inad- 
equate subcntical  margins  as  a  result  of  transport  scenanos  (§§71  71  and 
71.73). 

Issue  16-15:  If  a  mass-ratio  approach  is  used,  the  restnctions  on  Be.  C.  and  D:0 
in  existing  §71  53(a).  (c),  and  (d)  should  be  removed. 

Issue  16-16:  The  exemption  for  uranyl  nitrate  solutions  in  §71  53(c)  should  in- 
clude a  packaging  requirement  from  existing  §71.43. 


Issue  16-17:  The  exemption  for  uranium  ennched  to  less  than  1  wt  %  -'^U  in  ex- 
isting §71, 53(b)  should  be  modified  to  remove  the  homogeneity  requirements 
and  lattice  prevention  requirement  Instead,  retain  the  0.1%  Be.  C,  and  D:0 
limit  because  of  the  difficulty  in  defining  and  applying  ■homogenous"  and  "lat- 
tice arrangement"  restnctions 


Agree. 

Agree  in  part.  Minimum  package  requirements  should  be  es- 
tablished. However,  §  71 .43  is  excessive  for  the  commen- 
surate risk  from  these  shipments.  The  DOT  Type  A  pack- 
age requirements  should  be  used. 

Agree. 


In  addition  to  ttie  recommendations 
contained  in  NUREG/CR-5342,  the 
Commission  directed  the  NRC  staff,  in 
SRM-M970122B  on  SECY-96-268.  to 
issue  additional  guidance  in  instances 
where  fissile  materials  may  be  mixed  in 
the  same  shipping  container  with 
different  moderators  (i.e.,  materials  of 
differing  moderator  effectiveness). 
Therefore,  the  NRC  would  add  a  note  to 
Table  71-1  in  existing  §  71.22  to  use 
reduced  mass  limits  if  more  than  15 
percent  of  the  moderating  materials  in  a 
package  have  a  moderating  effectiveness 
greater  than  the  average  hydrogen 
density  of  H^O  (see  Issue  i&-ll  in  Table 
16-1  above). 

The  NRC  believes  these  changes 
would  provide  greater  flexibility  in  the 
shipment  of  fissile  material  under  the 
fissile  exemption  and  general  license 
regulations.  The  NRC  would  revise 
these  requirements  using  a  risk- 
informed  approach,  and  address  the 
burden  and  excessiveness  issues  raised 
in  the  public  comments  on  the 
emergency  final  rule.  The  NRC  would 
use  a  graduated  regulatory  approach  in 
establishing  requirements  for  the 
shipment  of  fissile  material.  The 
graduated  approach  would  involve  three 
tiers  of  regulations  consisting  of:  (1)  The 
fissile  material  exemptions  with  low- 
fissile  mass  limits  and  minimal 
requirements  (i.e.,  the  new  §  71.15);  (2) 
the  fissile  general  licenses  with  higher 
mass  limits  and  packaging  and  QA 
requirements  (i.e.,  the  new  §§  71.22  and 
71.23);  and  (3)  the  Type  AF,  BF,  B(U)F. 
or  B(M)F  fissile  material  packages  with 
large  mass  limits  that  require  prior  NRC 
approval  of  the  package  design  (i.e..  the 
existing  §  71.55).  The  NRC  believes  this 
approach  would  establish  a  risk- 
informed  framework  by  imposing 
progressively  stricter  requirements  as 


the  quantity  of  fissile  material  being 
shipped  increases  (i.e.,  the  criticality 
hazard  increases).  In  accomplishing  this 
risk-informed  approach,  some  mass 
limits  in  the  general  licenses  would 
increase,  and  others  would  decrease. 
These  changes  would  reflect  the  new 
Keff  calculations  in  NUREG/CR-5342. 
To  counterbalance  the  increases  in  mass 
limits  in  the  general  licenses, 
requirements  would  be  added  on  the 
use  of  a  Type  A  package,  a  CSI,  and  an 
NRC-approved  CJA  program. 

While  the  NRC  is  proposing  to  adopt 
the  use  of  the  CSI  for  general  licensed 
fissile  packages,  the  NRC  is  proposing  to 
retain  the  current  per  package  (CSI) 
limit  of  10.  rather  than  raising  the  per 
package  limit  to  50  (see  Issue  5).  TS-R- 
1  does  not  address  the  issue  of  fissile 
general  licenses,  so  no  compatibility 
issues  arise  with  retention  of  the  current 
NRC  per  package  limit  of  10.  NRC  staff 
believes  that  because  reduced  regulatory 
oversight  is  imposed  on  fissile  general 
license  shipments  (e.g.,  the  package 
standards  of  §§71.71  and  71.73,  fissile 
package  standards  of  §71.55,  and  fissile 
array  standards  of  §  71 .59  are  not 
imposed  for  fissile  general  license 
shipments),  retention  of  the  current  per 
package  limit  of  10  is  appropriate. 
Furthermore,  retention  of  the  current 
per  package  limit  of  10  would  not 
impose  a  new  burden  on  licensees; 
rather,  licensees  shipping  fissile 
material  under  the  general  license 
provisions  of  §§  71.22  and  71.23  would 
not  be  permitted  to  take  advantage  of 
the  relaxation  of  the  per  package  CSI 
limit  from  10  to  50  that  would  be 
permitted  for  Types  A(F)  and  B{F) 
package  shipments. 

Overall,  the  NRC  would  amend  Part 
71  as  follows:  (1)  Revise  §  71.10, 
"Exemption  for  low  level  material,"  to 


exclude  fissile  material,  also  redesignate 
§  71.10  as  71.14;  (2)  redesignate  §  71.53 
as  §  71.15,  "Exemption  from 
classification  as  fissile  material,"  and 
revise  the  fissile  exemptions;  (3) 
consolidate  the  existing  four  general 
licenses  in  existing  §§  71,18,  71.20, 
71.22,  and  71.24  into  one  general 
license  in  new  §  71.22,  revise  the  mass 
limits,  and  add  Type  A  package,  CSI, 
and  QA  requirements;  and  (4) 
consolidate  the  existing  general  license 
requirements  for  plutonium-beryllium 
sealed  sources,  which  are  contained  in 
existing  §§  71.18  and  71.22  into  one 
general  license  in  new  §  71.23  and 
revise  the  mass  limits.  Additionally, 
conforming  changes  would  be  made  to 
§  71.4,  "Definitions"  and  §  71.100, 
"Criminal  penalties." 

The  NRC  draft  RA  indicates  that 
incorporating  revisions  to  the  fissile 
material  exemption  and  general  license 
provisions  in  Part  71  is  appropriate  from 
a  safety,  regulatory,  and  cost 
perspective.  As  stated  earlier,  there  is  a 
shortage  of  data  on  the  fissile  material 
general  license  and  exempt  shipments; 
consequently,  the  NRC  was  not 
successful  in  obtaining  data  to  quantify 
the  economic  impact  which  would 
result  from  adopting  some  or  all  of  the 
1 7  recommendations  in  NUREG/CR- 
5342.  The  impact  of  these  amendments 
on  the  licensees  and  the  NRC  would  be 
both  positive  and  negative,  depending 
on  the  specific  recommendation. 
Recommendations  1,2,  and  5  would 
enhance  regulatory  efficiency  due  to  the 
increase  in  clarity  of  the  NRC 
regulations.  Recommendations  3,  4,  6.  9, 
and  12  would  increase  costs  to 
licensees.  Recommendations  7,  8,  10, 
13,  14,  and  15  would  eliminate  the 
potential  for  criticality  accidents,  which 
would,  in  turn,  yield  environmental  and 
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public  health  and  safety  benefits. 
Finally,  recommendations  11,  16.  and 
17  would  result  in  savings  to  licensees. 

NRC  Proposed  Position.  The  NRC 
proposes  revisions  to  the  fissile  material 
exemptions  and  the  general  license 
provisions  in  Part  71. 

Affected  Sections.  §§  71.4,  71.10. 
71.11.  71.18.  71.20,  71.22,  71.24.  71.53. 
71.59.  and  71.100. 

Issue  17.  Double  Containment  of 
Plutonium  (PRM-71-12] 

Background:  In  1974.  the  AEC  issued 
a  final  rule  which  imposed  special 
requirements  on  the  shipment  of 
Plutonium  (39  FR  20960;  June  17,  1974). 
These  requirements  are  located  in 
§  71.63  and  apply  to  shipments  of 
radioactive  material  containing 
quantities  of  plutonium  in  excess  of 
0.74  TBq  (20  curies).  Section  71.63 
contains  two  principal  requirements. 
First,  the  plutonium  contents  of  the 
package  must  be  in  solid  form 
(§  71.63(a)).  Second,  the  packaging 
containing  the  plutonium  must  provide 
a  separate  inner  containment  (i.e.,  the 
"double  containment"  requirement) 
(§  71.63(b)).  In  addition,  the  AEC 
specifically  excluded  from  the  double 
containment  requirement  of  §  71.63(b) 
plutonium  in  the  form  of  reactor  fuel 
elements,  metal  or  metal  alloys,  and 
other  plutonium-bearing  solids  that  the 
Commission  (AEC  or  NRC)  may 
determine,  on  a  case-by-case  basis,  do 
not  require  double  containment.  This 
regulation  remained  essentially 
unchanged  from  1974  until  1998,  when 
vitrified  high-level  waste  in  sealed 
canisters  was  added  to  the  list  of  exempt 
forms  of  plutonium  in  §  71.63(b)  (63  FR 
32600;  June  15,  1998).  The  double 
containment  requirement  is  in  addition 
to  the  existing  subparts  E  and  F 
requirements  imposed  on  Type  B 
packagings  (e.g.,  the  normal  conditions 
of  transport  and  hypothetical  accident 
conditions  of  §§  71.71  and  71.73, 
respectively,  and  the  fissile  package 
requirements  of  §§  71.55  and  71.59). 
Part  71  does  not  impose  a  double 
containment  requirement  for  any 
radionuclide  other  than  plutonium. 
Additionally,  IAEA  standard  TS-R-1 
does  not  provide  for  a  double 
contairunent  requirement  (in  lieu  of  the 
single  containment  Type  B  package 
standards)  for  any  radionuclide. 

The  AEC  issued  this  regulation  at  a 
time  when  AEC  staff  anticipated 
widespread  reprocessing  of  commercial 
spent  fuel,  and  existing  shipments  of 
plutonium  were  made  in  the  form  of 
liquid  plutonium  nitrate.  Because  of 
physical  changes  to  the  plutonium  that 
was  expected  to  be  reprocessed  (i.e., 
higher  levels  of  bumup  in  commercial 


reactors  for  spent  fuel,  which  would 
then  be  reprocessed),  and  regulatory 
concerns  with  the  possibility  of  package 
leakage,  the  AEC  issued  a  regulation 
that  imposed  the  double  containment 
requirement  when  the  package 
contained  more  than  0.74  TBq  (20  Ci)  of 
plutonium.  This  double  containment 
was  in  addition  to  the  existing  Type  B 
package  standards  on  packages  intended 
for  the  shipment  of  greater  than  an  Al 
or  A2  quantity  of  plutonium. 

NRC  staff  has  reviewed  the  available 
regulatory  histor>'  for  §  71.63.  and  has 
provided  a  recapitulation  of  the 
supporting  information  which  led  to  the 
issuance  of  this  regulation.  NRC  staff 
has  extracted  the  following  information 
from  several  SECY  papers  the  AEC  staff 
submitted  to  the  Commission  on  this 
regulation.  NRC  staff  believes  this 
information  is  relevant  and  will  provide 
stakeholders  with  perspective  in 
understanding  the  bases  for  this 
regulation,  and  thereby  assist 
stakeholders  in  evaluating  the  staffs 
proposed  changes  to  this  regulation. 

In  SECY-R-702,"  the  AEC  staff 
identified  two  considerations  that  were 
the  genesis  of  the  rulemaking  that  led  to 
§71.63.  AEC  staff  stated: 

First,  increasingly  larger  quantities  of 
plutonium  will  be  recovered  from  power 
reactor  spent  fuel.  Second,  the  specific 
activity  of  the  plutonium  will  increase  with 
higher  reactor  fuel  bumup  resulting  in 
greater  pressure  generation  potential  from 
plutonium  nitrate  solutions  in  shipping 
containers,  greater  heat  generation,  and 
higher  gamma  and  neutron  radiation  levels. 
These  changes  will  make  the  present  nitrate 
packages  obsolete.  Thus,  from  both  safety 
and  economic  considerations,  the 
transportation  of  plutonium  as  (liquid] 
nitrate  will  soon  require  substantial  redesign 
of  packages  to  handle  larger  quantities  as 
well  as  to  deal  with  the  higher  levels  of  gas 
evolution  (pressurization),  heat  generation, 
and  gamma  and  neutron  radiation. 

There  is  little  doubt  that  larger  plutonium 
nitrate  packages  could  be  designed  to  meet 
regulatory  standards.  The  increased  potential 
for  human  error  and  the  consequences  of 
such  error  in  the  shipment  of  plutonium 
nitrate  are  not  so  easily  controlled  by 
regulation.  Even  though  such  packages  may 
be  adequately  designed,  their  loading  and 
closure  requires  high  operation  performance 
by  personnel  on  a  continuing  basis.  As  the 
number  of  packages  to  be  shipped  increases, 
the  probability  of  leakage  through  improperly 
assembled  and  closed  packages  also 
increases.*   *   *  More  refined  or  stringent 
regulatory  requirements,  such  as  double 
containment,  would  not  sufficiently  lessen 
this  concern  because  of  the  necessary 
dependence  on  people  to  affect  engineered 
safeguards. 


In  SECY-R-74-5.''  AEC  staff 
summarized  the  factors  relevant  to 
consideration  of  a  proposed  rule 
following  a  [une  14.  1973.  meeting  to 
discuss  SECY-R-702.  between  the 
Regulatory  and  General  Manager's  staffs 
(i.e.,  the  rulemaking  and  operational 
sides  of  the  AEC).  The  AEC  stated: 

As  a  result  of  this  meeting  [on  June 
14.  1973),  the  [Regulatory  and  General 
Manager's)  staffs  have  agreed  that  the 
basic  factors  pertinent  to  the 
consideration  of  form  for  shipment  of 
plutonium  are: 

1.  The  experience  with  shipping 
plutonium  as  an  aqueous  nitrate  solution  in 
packages  meeting  current  regulatory  criteria 
has  been  satisfactory  to  date. 

2.  The  changing  characteristic  of 
plutonium  recovered  from  power  reactors 
will  make  the  existing  packaging  obsolete  for 
plutonium  nitrate  solutions  and  possibly  for 
solid  form  Economic  factors  will  probably 
dictate  considerably  larger  shipments  (and 
larger  packages)  than  currently  used 

3.  It  is  expected  that  packages  can  be 
designed  to  meet  regulator\-  standards  for 
either  aqueous  solutions  or  solid  plutonium 
compounds.  lust  as  in  any  situation 
involving  the  packaging  of  radioactive 
materials,  a  high  level  of  human  performance 
is  necessary  to  assure  against  leakage  caused 
bv  human  error  in  packaging  .As  the  number 
of  plutonium  shipments  increases,  as  H  will, 
and  packages  become  larger  and  more 
complex  in  design,  the  probability  of  such 
human  error  increases. 

4.  The  probability  of  human  error  with  the 
packaging  for  liquid,  anticipated  to  be  more 
complex  in  design,  is  probably  greater  than 
with  the  packaging  for  solid  Furthermore, 
should  a  human  error  occur  in  package 
preparation  or  closure,  the  probability  of 
liquid  escaping  from  the  improperly 
prepared  package  is  greater  than  for  most 
solids  and  particularly  for  solid  plutonium 
materials  expected  to  be  shipped 

5.  Staff  studies  reported  in  SECY-R-62  and 
SECY-R-5091 '  conclude  that  the 
consequences  of  release  of  solid  or  aqueous 
solutions  do  not  differ  appreciably. 
Therefore,  this  paper  (SECY-R-702)  does  not 
deal  with  the  consequences  of  releases. 

6.  It  is  therefore  concluded  that  safety 
would  be  enhanced  if  plutonium  were 
shipped  as  a  solid  rather  than  in  solution. 

The  arguments  for  requiring  a  solid 
form  of  plutonium  for  shipment  are 
largely  subjective,  in  that  there  is  no 
hard  evidence  on  which  to  base 
statistical  probabilities  or  to  assess 
quantitatively  the  incremental  increase 
in  safety  which  is  expected.  The 


'■'  SECY-R-702.  'Consideration  of  Form  for 
Shipping  Plutonium."  |une  1,  1973. 


"  SECY-R-74-5.  •Consideration  of  Form  for 
Shipping  Plutonium.  "  dated  July  6. 1973 

'3  SECY-R-62.    Shipment  of  Plutonium."  and 
SECY-R-509,  "Plutonium  Handling  and  Storage," 
dated  October  16.  1970.  These  papers  concluded 
that  there  is  no  scientific  or  technical  reason  to 
prohibit  shipment  of  plutonium  nitrate  and 
recommended  thai  Commission  (AEC)  efforts  be 
directed  toward  providing  improved  safety  criteria 
for  shipping  containers. 
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discussion  in  the  regulatory  paper. 
SECY-R-702.  is  not  intended  to  be  a 
technical  argument  which 
incontrovertibly  leads  to  a  conclusion.  It 
is.  rather,  a  presentation  of  the  rationale 
which  has  led  the  Regulatorj-  staff  to  its 
conclusion  that  a  possible  problem  may 
develop  and  that  the  proposed  action  is 
a  step  towards  increased  assurance 
against  the  problem  developing.  In 
SECY-R-74-172.'-'  AEC  staff  submitted 
a  final  rule  to  the  Commission  for 
approval. 

The  proposed  rule  had  contained  a 
requirement  that  the  plutonium  be 
contained  in  a  special  form  capsule. 
However,  in  response  to  comments  from 
the  AEC  General  Manager,  the  final  rule 
changed  this  requirement  to  a  separate 
inner  container  (i.e.,  the  double 
containment  requirement).  The  AEC 
staff  indicated  in  a  response  to  a  public 
comment  in  Enclosure  B  (to  SECY-R- 
74-172)  that  "(tlhe  need  for  the  inner 
containment  is  based  on  the  desire  to 
provide  a  substitute  for  not  requiring  the 
plutonium  to  be  in  a  'nonrespirable' 
form." 

The  NRC  staff  believes  the  regulatory 
history  of  §  71.63  indicates  that  the 
AEC's  decision  to  require  a  separate 
inner  container  for  shipments  of 
plutonium  in  excess  of  0.74  TBq  (20  Ci) 
was  based  on  policy  and  regulator}' 
concerns  (i.e.,  "that  a  possible  problem 
may  develop  and  that  the  proposed 
action  (in  SECY-R-702I  is  a  step 
towards  increased  assurance  against  the 
problem  developing").  Because  of  the 
expectation  of  a  significant  increase  in 
the  number  of  liquid  plutonium  nitrate 
shipments,  the  AEC  used  a  defense-in- 
depth  philosophy  (i.e.,  the  double 
containment  and  solid  form 
requirements),  to  ensure  that  respirable 
plutonium  would  not  be  released  to  the 
enviromnent  during  a  transportation 
accident.  However,  the  regulatory 
history  does  indicate  that  the  AEC's 
concerns  did  not  involve  the  adequacy 
of  existing  liquid  plutonium  nitrate 
packages.  Rather,  the  AEC's  regulatory' 
concern  was  on  the  increased  possibility 
of  human  error  combined  with  an 
expected  increase  in  the  number  of 
shipments  would  yield  an  increased 
probability  of  leakage  during  shipment. 
The  AEC's  policy  concern  was  based  on 
an  economic  decision  on  whether  the 
AEC  should  require  the  reprocessing 
industry  to  build  new,  larger  liquid 
plutonium-nitrate  shipping  containers, 
capable  of  handling  higher  burnup 
reactor  spent  fuel,  or  to  build  new.  dry, 
powdered  plutonium-dioxide  shipping 
containers.  The  regulator*'  history 


indicates  that  the  AEC  staff  judged  that 
new.  larger,  higher  bumup-capacity 
liquid  plutonium-nitrate  packages  could 
be  designed,  approved,  built,  and  safely 
used.  However,  one  of  the  AEC's 
principal  underlying  assumptions  for 
this  rule  was  obviated  in  1979  when  the 
Carter  administration  decided  that 
reprocessing  of  civilian  spent  fuel  and 
reuse  of  plutonium  was  not  desirable. 
Consequently,  the  expected  plutonium 
reprocessing  economy  and  widespread 
shipments  of  liquid  plutonium  nitrate 
within  the  U.S.  never  materialized. 

On  June  15,  1998,  in  response  to  a 
petition  for  rulemaking  submitted  by 
DOE  (PRM-71-11),  the  Commission 
issued  a  final  rule  revising  §  71.63(b)  to 
add  vitrified  high-level  waste  (HLW) 
contained  in  a  sealed  canister  to  the  list 
of  forms  of  plutonium  exempt  from  the 
double  containment  requirement  (June 
15.  1998;  63  FR  32600).  In  its  original 
response  to  PRM-71-11,  NRC  proposed 
in  SECY-96-2151^  to  make  a 
■determination"  under  §  71.63(b)(3)  that 
vitrified  HLW  contained  in  a  sealed 
canister  did  not  require  double 
containment.  However,  the  Commission 
in  an  SRM  on  SECY-96-215,  dated 
October  31,  1996,  disapproved  the 
staffs  approach  and  directed  that 
resolution  of  this  petition  be  addressed 
through  rulemaking  (the  June  15,  1998, 
final  rule  was  the  culmination  of  this 
effort).  In  addition  to  disapproving  the 
use  of  a  "determination"  process,  the 
Commission  also  directed  the  staff  to 
"*   *   *  also  address  whether  the 
technical  basis  for  10  CFR  71.63  remains 
valid,  or  whether  a  revision  or 
elimination  of  portions  of  10  CFTl  71.63 
is  needed  to  provide  flexibility  for 
current  and  future  technologies."  In 
SECY-97-218.'^'  NRC  responded  to  the 
SRM's  direction  and  stated  "[t]he 
technical  basis  remains  valid  and  the 
provisions  provide  adequate  flexibility 
for  current  and  future  technologies." 

Petition:  The  NRC  received  a  petition 
for  rulemaking  from  International 
Energy  Consultants.  Inc.  (lEC),  dated 
September  25,  1997.  The  petition  was 
docketed  as  PRM-71-12  and  was 
published  for  public  comment  (63  FR 
8362;  February  19,  1998).  Based  on  a 
request  from  General  Atomic,  the 
comment  period  was  extended  to  July 
31,  1998  (see  63  FR  34335;  June  24, 
1998).  Nine  public  comments  were 
received  on  the  petition.  Four 


"SECY-R-74-172.  -Consideration  of  Form  for 
Shipping  Plutonium.  "  ,^pril  18.  1974. 


'''SECY-96-215.  "Requii^ments  for  Shipping 
PackagRs  L'sed  to  Transpoil  Vitrified  Waste 
C:ontaining  Plutonium,"  dated  October  8.  1996. 

■»SECY-97-218,  ■Special  Provisions  for 
Transport  of  Large  Quantities  of  Plutonium 
(Response  to  Staff  Requirements  Memorandum — 
SECY-96-215).'  dated  September  29,  1997. 


commenters  supported  the  petition,  and 
five  commenters  opposed  the  petition. 

The  petitioner  requested  that 
§  71.63(b)  be  removed.  The  petitioner 
argued  that  the  double  containment 
provisions  of  §  71.63(b)  cannot  be 
supported  technically  or  logically.  The 
petitioner  stated  that  based  on  the  "Q- 
system  for  the  Calculation  of  Ai  and  A; 
Values,"  an  A2  quantity  of  any 
radionuclide  has  the  same  potential  for 
damaging  the  environment  and  the 
human  species  as  an  A:  quantity  of  any 
other  radionuclide. 

NRC  believes  that  the  Q-values  are 
based  upon  radiological  exposure 
hazard  models  which  calculate  the 
allowable  quantity  limit  (the  Ai  or  A2 
value)  necessary  to  produce  a  known 
exposure  (i.e.,  one  A;  of  plutonium-239 
or  one  A2  of  cobalt-60  will  both  yield 
the  same  radiation  dose  under  the  Q- 
system  models,  even  though  the  A2 
values  for  these  nuclides  are  different 
[e.g.,  one  A2  of  plutonium-239  =  2  x  10^ 
TBq  of  plutoniimi  and  one  A2  of  cobalt- 
60  =  1  TBq  of  cobalt]).  The  Q-system 
models  take  into  account  the  exposure 
pathways  of  the  various  radionuclides, 
typical  chemical  forms  of  the 
radionuclide,  methods  for  uptake  into 
the  body,  methods  for  removal  from  the 
body,  the  type  of  radiation  the 
radionuclide  emits,  and  the  bodily 
organs  the  radionuclide  preferentially 
affects.  The  specific  Ai  and  A2  values 
for  each  nuclide  are  developed  using 
radiation  dosimetry  approaches 
recommended  by  the  World  Health 
Organization  and  the  International 
Commission  on  Radiological  Protection 
(ICRP).  The  models  are  periodically 
reviewed  by  international  health 
physics  experts  (including 
representatives  from  the  United  States), 
and  the  Ai  and  A2  values  are  updated 
during  the  IAEA  revision  process,  based 
upon  the  best  available  data.  (Note  that 
changes  to  the  A,  and  A2  values  as  a 
result  of  changes  to  the  models  in  TS- 
R-1  are  also  discussed  in  Issue  3.)  These 
values  are  then  issued  by  the  IAEA  in 
safety  standards  such  as  TS-R-1 .  When 
the  IAEA  has  revised  the  Ai  and  Az 
values  in  previous  revisions  of  its 
transport  regulations,  these  revised 
values  have  been  adopted  by  the  NRC 
and  DOT  into  the  transportation 
regulations  in  10  CFR  Part  71  and  49 
CFR  Part  173,  respectively. 

NRC's  review  of  the  current  Ai  and  A2 
values  in  Appendix  A  to  Part  71,  Table 
A-1 ,  reveals  that  5  radionuclides  have 
an  A2  value  lower  than  plutonium  (i.e., 
plutoniimi-239),  and  11  radionuclides 
have  an  A2  value  that  is  equal  to 
plutonium-239.  Because  the  models 
used  to  determine  the  Ai  and  A2  values 
all  result  in  the  same  radiation  exposure 
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(i.e.,  hazard),  a  smaller  A:  and  A:  value 
for  one  radionuclide  would  indicate  a 
greater  potential  hazard  to  humans  than 
a  radionuclide  with  larger  Ai  and  A; 
value.  Thus,  the  overall  Table  A-1  can 
also  be  viewed  as  a  relative  hazard 
ranking  (for  transportation  purposes)  of 
the  listed  radionuclides.  In  that  light, 
requiring  double  containment  for 
plutonium  alone  is  not  consistent  with 
the  relative  hazard  rankings  in  Table  A- 
1. 

The  petitioner  also  argued  that  the 
Type  B  package  requirements  should  be 
applied  consistently  for  any 
radionuclide,  whenever  a  package's 
contents  exceed  an  A;  limit.  However. 
Part  71  is  not  consistent  by  imposing  the 
double  containment  requirement  for 
plutonium.  The  petitioner  believes  that 
if  Type  B  package  standards  are 
sufficient  for  a  quantity  of  a  particular 
radionuclide  which  exceeds  the  A; 
limit,  then  Type  B  package  standards 
should  also  be  sufficient  for  any  other 
radionuclide  which  also  exceeds  the  A2 
limit.  The  petitioner  stated  that: 

While,  for  the  most  part.  Part  71 
regulations  embrace  this  simple  logical 
congruence,  the  congruence  fail.s  under  10 
CFR  71.63(b)  wherein  packages  containing 
plutonium  must  include  a  separate  inner 
container  for  quantities  of  plutonium  having 
a  radioactivity  exceeding  20  curies  [0.74  TBql 
(with  certain  exceptions). 

The  petitioner  further  stated  that: 

If  the  NRC  allows  this  failure  of 
congruence  to  persist,  the  regulations  will  be 
vulnerable  to  the  following  challenges:  (1) 
The  logical  foundation  of  the  adequacy  of  A: 
values  as  a  proper  measure  of  the  potential 
for  damaging  the  environment  and  the 
human  species,  as  set  forth  under  the  Q- 
System.  is  compromised:  (2)  the  absence  of 
a  limit  for  every  other  radionuclide  which,  if 
exceeded,  would  require  a  separate  inner 
container,  is  an  inherently  inconsistent  safety 
practice:  and  (3)  the  performance 
requirements  for  Type  B  packages,  as  called 
for  by  10  CFR  Part  71.  establish  containment 
conditions  under  different  levels  of  package 
trauma.  The  satisfaction  of  these  Type  B 
package  standards  should  be  a  matter  of 
proper  design  work  by  the  package  designer 
and  proper  evaluation  of  the  design  through 
regulatory  review.  The  imposition  of  an\ 
specific  package  design  feature  such  as  that 
contained  in  10  CFR  71.63(b)  is  gratuitous. 
The  regulations  are  not  formulated  as 
package  design  specifications,  nor  should 
they  be. 

NRC  agrees  that  the  Part  71 
regulations  are  not  formulated  as 
package  design  specifications;  rather, 
the  Part  71  regulations  establish 
performance  standards  for  a  package's 
design.  The  NRC  reviews  the 
application  to  evaluate  whether  the 
package's  design  meets  the  performance 
requirements  of  Part  71.  Consequently, 
the  NRC  can  then  conclude  that  the 


design  of  the  package  provides 
reasonable  assurance  that  public  health 
and  safety  and  the  environment  are 
adequately  protected. 

The  petitioner  also  believes  that  the 
continuing  presence  of  §  71.63(b) 
engenders  excessively  high  costs  in  the 
transport  of  some  radioactive  materials 
without  a  clearly  measurable  net  safety 
benefit.  The  petitioner  stated  that  this  is 
so,  in  part,  because  the  ultimate  release 
limits  allowed  under  Part  71  package 
performance  requirements  are  identical 
with  or  without  a  "separate  inner 
container,"  and  because  the  presence  of 
a  "separate  inner  container"  promotes 
additional  exposures  to  radiation 
through  the  additional  handling 
required  for  the  "separate  inner 
container."  Consequently,  the  petitioner 
asserted  that  the  presence  or  absence  of 
a  separate  inner  container  barrier  does 
not  affect  the  standard  to  which  the 
outer  container  barrier  must  perform  in 
protecting  public  health  and  safety  and 
the  environment.  Therefore,  the 
petitioner  concluded  that  given  that  the 
outer  containment  barrier  provides  an 
acceptable  level  of  safety,  the  separate 
inner  container  is  superfluous  and 
results  in  unnecessar>'  cost  and 
radiation  exposure.  According  to  the 
petitioner,  these  uimecessar}'  costs 
involve  both  the  design,  review,  and 
fabrication  of  a  package,  as  well  as  the 
costs  of  transporting  the  package.  And 
the  unnecessar\'  radiation  exposure 
involves  workers  having  to  handle  (i.e.. 
seal,  inspect,  or  move)  the  "separate 
inner  container." 

As  an  alternative  to  the  primary' 
petition,  the  petitioner  believes  that  an 
option  to  eliminate  both  §  71.63(a)  and 
(b)  should  also  be  considered.  Section 
71.63(a)  requires  that  plutonium  in 
quantities  greater  than  0.74  TBq  (20  Ci) 
be  shipped  in  solid  form.  This  option 
would  have  the  effect  of  removing 
§  71.63  entirely.  The  petitioner  believes 
that  the  arguments  set  forth  to  support 
the  elimination  of  §  71.63(b)  also 
support  the  elimination  of  §  71.63(a). 
The  petitioner  did  not  provide  a 
separate  regulator}'  or  cost  analysis 
supporting  the  request  to  remove 
§  71.63(a). 

Comments  on  the  Petition:  The  four 
commenters  supporting  the  petition 
essentially  stated  that  the  IAEA's  Q- 
system  accurately  reflects  the  dangers  of 
radionuclides,  including  plutonium, 
and  that  elimination  of  §  71 .63(a)  and 
(b)  would  make  the  regulations  more 
performance  based,  reduce  costs  and 
personnel  exposures,  and  be  consistent 
with  the  IAEA  standards. 

The  five  commenters  opposing  the 
petition  essentially  stated  that:  (1) 
Plutonium  is  very  dangerous,  especially 


in  liquid  form,  and  therefore  additional 
regulator*  requirements  are  warranted; 
(2)  Existing  regulations  are  not  nveriv 
burdensome,  especially  in  light  of  the 
total  expected  transportation  cost:  (3). 
TRUPACT-II  packages  meet  current 
§  71.63(b)  requirements  (TRUPACT-IJis 
a  package  developed  by  DOE  to 
transport  transuranic  wastes  (including 
plutonium)  to  the  Waste  Isolation  Pilot 
Plant  (WIPP)  and  has  been  issued  a  Part 
71  CoC,  No.  9218):  (4)  A  commenter  (the 
Western  Governors'  Association)  has 
worked  for  over  10  years  to  ensure  a  safe 
transportation  system  for  WIPP, 
including  educating  the  public  about 
the  TRUPACT-Il  package:  (5)  Any 
change  now  would  erode  public 
confidence  and  be  detrimental  to  the 
entire  transportation  system  for  WIPP 
shipments:  and  (6)  Additional  personnel 
exposure  due  to  double  containment  is 
insignificant. 

Discussion:  The  NRC  has  received  48 
public  comments  on  this  issue  in 
response  to  the  Issue  Paper,  public 
meetings,  and  the  workshop.  Industry 
representatives  and  some  members  of 
the  public  support  the  petition.  Public 
interest  organizations.  Agreement 
States,  State  representatives,  the 
Western  Governors'  Association,  and 
other  members  of  the  public  oppose  the 
petition.  Several  commenters  believe 
that  Congress,  in  approving  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act  (the  Act).  Pub.  L.  102-579  (106  Stat 
4777).  Section  16(a).  which  mandates 
that  the  NRC  certif\-  the  design  of 
packages  used  to  transport  transuranic 
waste  to  WIPP.  expected  those  packages 
to  have  a  double  containment.  The  NRC 
researched  this  issue,  and  Section  16(a) 
of  the  Act  does  not  contain  any  explicit 
provisions  mandating  the  use  of  a 
double  containment  in  packages 
transporting  transuranic  waste  to  or 
from  WIPP.  Section  16(a)  of  the  Act 
states,  in  part,  "(nlo  transuranic  waste 
may  be  transported  bv  or  for  the 
Secretary  [of  the  DOE]  to  or  from  WIPP. 
except  in  packages  the  design  of  which 
has  been  certified  by  the  Nuclear 
Regulatory  Commission*   *   *" 
Furthermore,  the  .NRC  has  reviewed  the 
legislative  history''  associated  with  the 
Act  and  has  not  identified  any 
discussions  on  the  use  of  double 
containment  for  the  shipment  of 


''  .See  tx)ngressional  Record  Vol.  137.  November 
5.  1991.  pages  Si 5984 — 15997  (.Senale  approval  of 
,S.  1671):  Cong.  Rer.  Vol.  1:J8.  lulv  21.  1992.  pages 
H6301— 6333  (House  approval  of  H  R  2637):  Cong. 
Rec,  Vol.  1.38.  Octobers.  1992.  pages,  Hi  1868— 
1 1870  (House  approval  of  Conference  Report  on  S 
1671);  Cong.  Rec.  Vol.  138.  Octotrer  8.  1992  (Senate 
approval  of  Conference  Report  on  S,  1671);  and 
Cong.  Rec  Vol.  138.  October  5.  1992.  pages 
H12221— 12226  (Conference  Report  on  S.  1571— 
(H.)  Rpl.  102-1037). 
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transuranic  waste.  The  legislative 
history  does  mention  that  the  design  of 
these  {Dackages  will  be  certified  by  the 
NRC;  however,  this  language  is  identical 
to  that  contained  in  the  Act  itself. 
Therefore,  the  NRC  believes  the  absence 
of  specific  language  in  Section  16(a)  of 
the  Act  requiring  double  containment 
should  be  interpreted  as  requiring  the 
NRC  to  apply  its  independent  technical 
judgment  in  establishing  standards  for 
package  designs  and  in  evaluating 
applications  for  certification  of  package 
designs,  to  ensure  that  such  packages 
would  provide  reasonable  assurance 
that  public  health  and  safety  and  the 
environment  would  be  adequately 
protected.  In  carrying  out  its  mission, 
the  courts  have  found  that  the  NRC  has 
broad  latitude  in  establishing, 
maintaining,  and  revising  technical 
performance  criteria  necessary  to 
provide  reasonable  assurance  that 
public  health  and  safety  and  the 
environment  are  adequately  protected. 
An  example  of  these  technical 
performance  criteria  is  the  Type  B 
package  design  standards.  Accordingly, 
the  NRC  believes  that  the  proposed 
revision  of  a  technical  package  standard 
(i.e..  removal  of  the  double  containment 
requirement  for  plutonium  from  the 
Type  B  package  standards)  is  not 
restricted  by  the  mandate  of  Section 
16(a)  of  the  Act  for  the  NRC  to  certify 
the  design  of  packages  intended  to 
transport  transuranic  material  to  and 
fromWIPP. 

Other  commenters  stated  that 
stakeholders'  expectations  were  that 
packages  intended  to  transport 
transuranic  material  to  and  from  WIPP 
would  include  a  double  contairunent 
provision.  Consequently,  the 
commenters  believed  that  removal  of 
the  double  containment  requirement 
would  decrease  public  confidence  in  the 
NRC's  accomplishment  of  its  mission  in 
the  approval  of  the  design  of  packages 
for  the  transportation  of  transuranic 
waste  to  and  from  WIPP.  The 
commenters  believed  the  public  would 
view  elimination  of  the  double 
containment  requirement  as  a  relaxation 
in  safety.  The  presence  of  a  separate 
iimer  container  provides  defense-in- 
depth  through  an  additional  barrier  to 
the  release  of  plutonium  during  a 
transportation  accident.  In  addition,  the 
commenters  believed  that  plutonium  is 
so  inherently  deadly,  that  defense-in- 
depth  is  appropriate.  The  NRC  agrees 
that  a  double  containment  does  provide 
an  additional  barrier.  However,  the  NRC 
believes  that,  for  the  reasons  discussed 
below,  double  containment  is 
unnecessary  to  protect  public  health 
and  safety.  The  NRC  and  AEC  have  not 


required  an  additional  containment 
barrier  for  Type  B  packages  transporting 
any  radionuclides  other  than  plutonium 
and.  before  1974.  the  AEC  did  not 
require  double  containment  for 
plutonium. 

In  response  to  some  of  the  comments 
opposed  to  the  petition,  the  NRC 
believes  that  removal  of  §  71.63(b) 
would  not  invalidate  the  design  of 
existing  packages  intended  for  the 
shipment  of  plutonium.  These  packages 
could  continue  to  be  used  with  a 
separate  inner  container.  The  NRC 
agrees  with  the  commenters  that  a 
quantitative  cost  analysis  was  not 
provided  bv  the  petitioner. 

The  NRC  has  issued  Part  71  CoC  No. 
9218  to  DOE  for  the  TRUPACT-II 
package  (Docket  No.  71-9218),  for  the 
transportation  of  transuranic  waste 
(including  plutonium)  to  and  from  the 
WIPP.  The  TRUPACT-n  package 
complies  with  the  current  §  71.63(b) 
requirements  and  has  a  separate  inner 
container.  The  TRUPACT-U  SAR 
indicates  that  the  weight  of  the  inner 
container  and  its  lid  is  approximately 
2,620  lbs.  Hypothetically,  elimination  of 
the  separate  inner  container  would 
increase  the  available  payload  for  the 
TRUPACT-II  package  from  the  current 
7.265  to  9,885  lbs.  Thus,  removal  of  the 
double  containment  requirement  would 
potentially  increase  the  TRUPACT-H's 
available  payload  by  36  percent. 
Further,  the  removal  of  the  inner 
container  from  the  TRUPACT-II  would 
also  potentially  increase  the  available 
volume.  The  NRC  believes  that  the 
proposed  rule  would  not  invalidate  the 
existing  TRUPACT-II  design,  and  thus, 
DOE  could  continue  to  use  the 
TRUBACT-n  to  ship  transuranic  waste 
to  and  from  WIPP,  or  DOE  could 
consider  an  alternate  Type  B  package. 

Additionally,  based  on  conmients 
received  in  the  public  meetings,  the 
NRC  believes  that  a  misperception 
exists  with  respect  to  TRUPACT-II 
shipments:  removal  of  the  §  71.63(b) 
double  containment  requirement  would 
not  result  in  loose  plutonium  waste 
being  placed  inside  a  TRUPACT-O 
package.  Based  upon  information 
contained  in  the  SAR,  plutonium  wastes 
(i.e.,  used  gloves,  anti-Cs,  rags,  etc.)  are 
placed  in  plastic  bags,  and  these  bags 
are  sealed  inside  lined  55-gallon  steel 
drums.  Plutonium  residues  are  placed 
inside  cans  which  are  then  sealed  inside 
a  pipe  overpack  (a  6-inch  or  12-inch 
stainless  steel  cylinder  with  a  bolted 
lid),  and  the  pipe  overpack  is  then 
sealed  inside  a  lined  55-gallon  steel 
drum.  The  55-gallon  drums  are  then 
sealed  inside  the  TRUPACT-II  inner 
containment  vessel,  and  finally  the 
irmer  containment  vessel  is  sealed 


inside  the  TRUPACT-II  package. 
Consequently,  the  TRUPACT-II 
shipping  practices  employ  multiple 
barriers,  and  removal  of  the  inner 
containment  vessel  would  not  be 
expected  to  produce  a  significant 
incremental  increase  in  the  possibility 
of  leakage  during  normal  transportation. 
The  NRC  notes  that  some  NRC 
regulations  have  established  additional 
requirements  for  plutonium  (e.g.,  the 
special  nuclear  material  license 
application  provisions  of  §  70.22(f)). 
The  NRC  believes  that  the  Type  B 
packaging  standards,  in  and  of 
themselves,  provide  reasonable 
assurance  that  public  health  and  safety 
and  the  environment  would  be 
adequately  protected  during  the 
transportation  of  radioactive  material. 
This  belief  is  supported  by  an  excellent 
safety  record  in  which  no  fatalities  or 
injuries  have  been  attributed  to  material 
transported  in  a  Type  B  package.  Type 
B  packaging  standards  have  been  in 
existence  for  approximately  40  years 
and  have  been  incorporated  into  the 
Part  71  regulations  by  both  the  NRC  and 
its  predecessor,  the  AEC.  The  NRC's 
Type  B  package  standards  are  based  on 
IAEA's  Type  B  package  standards. 
Moreover,  IAEA's  Type  B  package 
standards  have  never  required  a 
separate  inner  container  for  pack^es 
intended  to  transport  plutonium,  nor  for 
any  other  radionuclide.  The  NRC 
believes  that  while  U.S.  shipments  of 
plutonium  subject  to  §  71.63(b)  have 
consisted  primarily  of  solid  plutonium 
contaminated  wastes,  other  European 
countries  have  reprocessed  plutonium 
in  their  reactor  fuel  cycles  and  have 
transported  liquid  plutonium  nitrate. 
The  NRC  is  not  aware  of  any  accidents 
involving  a  Type  B  liquid  plutonium 
nitrate  package  which  has  led  to  the 
significant  failure  of  the  package  and 
release  of  the  contents. 

Therefore,  the  NRC  believes  that 
imposition  of  an  additional  packaging 
requirement  (in  the  form  of  a  separate 
inner  container)  is  fundamentally 
inconsistent  with  the  position  that  Type 
B  packaging  standards,  in  and  of 
themselves,  provide  reasonable 
assurance  that  public  health  and  safety 
and  the  enviroiunent  would  be 
adequately  protected  during  the 
transportation  of  (any  type  of) 
radioactive  material.  Thus,  the  NRC 
believes  that  §  71.63(b)  is  not  consistent 
with  the  Type  B  packaging  standards 
contained  in  part  71. 

The  NRC  also  believes  that  the 
regulatory  history  of  §  71.63 
demonstrates  that  the  AEC's  decision 
was  based  on  policy  and  regulatory 
concerns.  However,  the  NRC  also  agrees 
that  the  use  of  a  double  containment 
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does  provide  defense-in-depth  and  does 
decrease  the  absolute  risk  of  the  release 
of  respirable  plutonium  to  the 
environment  during  a  transportation 
accident.  Consequently,  while  the 
defense-in-depth  afforded  by  a  double 
containment  does  reduce  risk,  the  NRC 
believes  the  question  which  should  be 
focused  on  is  whether  the  double 
containment  requirement  is  risk- 
informed.  The  NRC  is  unaware  of  any 
risk  studies  that  would  provide  either  a 
qualitative  or  quantitative  indication  of 
the  risk  reduction  associated  with  the 
use  of  double  containment  in 
transportation  of  plutonium.  Rather,  the 
NRC  would  look  to  the  demonstrated 
performance  record  of  existing  Type  B 
package  standards  to  conclude  that 
double  containment  is  not  necessary. 

In  summary,  the  AEC  indicated  (in 
SECY-R-702'and  SECY-R-74-5).  that 
liquid  plutonium  nitrate  packages  were 
safe,  and  new.  larger  packages  to  handle 
higher  burnup  reactor  spent  fuel  could 
also  be  designed.  NRC  believes  that  the 
AEC's  assumption  for  initiating  this 
requirement  was  that  large  scale 
reprocessing  of  civilian  reactor  spent 
fuel  and  reuse  of  plutonium  would 
occur.  Former  President  Carter's 
administration's  decision  to  forgo  the 
reprocessing  of  civilian  reactor  spent 
fuel  and  reuse  of  plutonium  obviated 
the  AEC's  assumption.  Consequently, 
the  AEC's  supposition  that  a  human 
error  occurring  while  sealing  a  package 
of  liquid  plutonium  nitrate  was  more 
likely  to  occur  with  the  expected 
increase  in  shipments  of  plutonium 
nitrate  was  also  obviated  by  the 
Government's  decision  to  forgo  the 
reprocessing  of  civilian  reactor  spent 
fuel.  In  SECY-97-218,  NRC  staff 
indicated  that  the  separate  inner 
container  provided  an  additional  barrier 
to  the  release  of  plutonium  in  an 
accident.  NRC  continues  to  believe  that 
a  separate  inner  container  provides  an 
additional  barrier  to  the  release  of 
plutonium  in  an  accident,  just  as  a 
package  with  triple  containment  would 
provide  an  even  greater  barrier  to  the 
release  of  plutonium  in  an  accident. 
However,  this  type  of  approach  is  not 
risk  informed  nor  performance  based. 
Consequently,  based  upon  review  of  the 
petition,  comments  on  the  petition,  and 
research  into  the  regulatory  history  of 
the  double  containment  requirement, 
the  NRC  agrees  that  a  separate  inner 
container  is  not  necessar>'  for  Type  B 
packages  containing  solid  plutonium. 
NRC  believes  that  the  worldwide 
performance  record  over  40  years  of 
Type  B  packages  demonstrates  that  a 
single  containment  barrier  is  adequate. 
Therefore,  the  NRC  agrees  with  the 


petitioner  and  believes  that  §  71.63(b)  is 
not  technically  necessary'  to  provide  a 
reasonable  assurance  that  public  health 
and  safety  and  the  environment  will  be 
adequately  protected  during  the 
transportation  of  plutonium. 

While  the  NRC  believes  a  case  can  be 
made  for  elimination  of  the  separate 
inner  container  requirement  in 
§  71.63(b).  elimination  of  the  solid  form 
requirement  in  §  71.63(a)  is  not  as  clear. 
While  the  same  arguments  can  be  made 
on  the  obviation  of  the  AEC's  basis  for 
originally  issuing  §  71.63(a)  (i.e..  the 
elimination  of  reprocessing  of 
plutonium),  the  same  regulatory 
inconsistency  between  Type  B  package 
standards  and  the  inner  containment 
requirement  does  not  exist  for  the  liquid 
versus  solid  form  argument.  The  NRC 
considers  the  contents  of  a  package 
when  it  is  evaluating  the  adequacy  of  a 
packaging's  design.  The  approved 
content  limits  and  the  approved 
packaging  design  together  define  the 
CoC  for  a  package.  However,  other  than 
criticality  controls  and  the  liquid  form 
requirement  of  §  71.63(a),  Subparts  E 
and  F  do  not  contain  any  restrictions  on 
the  contents  of  a  package.  Thus,  while 
the  inner  containment  requirement  in 
§  71, 63(b)  can  be  seen  as  conflicting 
with  the  Type  B  package  standard 
because  the  inner  containment  affects 
the  packaging's  design,  the  solid  form 
requirement  of  §  71.63(a)  does  not 
conflict  with  the  packaging 
requirements  of  the  Type  B  package 
standard  because  the  solid  form 
requirement  affects  only  the  contents  of 
the  package,  not  the  packaging  itself. 

The  NRC  expects  tnat  cost  and  dose 
savings  would  accrue  from  the  removal 
of  §  71.63(b).  However,  because  no 
shipments  of  liquid  plutonium  nitrate 
are  contemplated  in  the  U.S..  NRC  does 
not  expect  cost  or  dose  savings  to  accrue 
from  the  removal  of  §  71.63(a).  Further, 
the  AEC's  original  bases  have  been 
obviated  by  former  President  Carter's 
administration's  decision  to  not  pursue 
a  commercial  fuel  cycle  involving  the 
reprocessing  of  plutonium. 

After  weighing  this  information,  the 
NRC  continues  to  beJieve  that  the  Type 
B  package  standards,  when  evaluated 
against  40  years  of  use  worldwide,  and 
millions  of  safe  shipments  of  Type  B 
packages,  together  provide  reasonable 
assurance  that  public  health  and  safety 
and  the  environment  would  be 
adequately  protected  during  the 
transportation  of  radioactive  material. 
The  NRC  believes  that,  in  this  case,  the 
reasonable  assurance  standard,  provided 
by  the  Type  B  package  requirements, 
provides  an  adequate  basis  for  the 
public's  confidence  in  the  NRC's 
actions. 


NRC  Proposed  Position:  The  NRC 
would  adopt,  in  part,  the  recommended 
action  of  PRM-71-12.  Specifically,  the 
NRC  would  remove  the  double 
containment  requirement  of  §  71.63(b). 
However,  the  NRC  would  retain  the 
package  contents  requirement  in 
§  71.63(a).  Shipments  whose  contents 
contain  greater  than  0.74  TBq  (20  Ci)  of 
plutonium  must  be  made  with  the 
contents  in  solid  form. 

Affected  Sections.  ^  71.63, 

Issue  18.  Contamination  Limits  as 
Applied  to  Spent  Fuel  and  High  Level 
Waste  (HLW)  Packages 

Background.  In  the  period  of 
December  1997  through  April  1998.  the 
French  Nuclear  Installations  Safety 
Directorate  inspected  a  French  nuclear 
power  plant  and  railway  terminal  used 
by  the  La  Hague  reprocessing  plant.  The 
inspectors  noticed  that,  since  the 
beginning  of  the  1990's.  a  high 
percentage  of  spent  fuel  packages  and/ 
or  railcars  had  a  level  of  removable 
surface  contamination  that  exceeded 
lAE,^  regulator)'  limits  by  as  much  as  a 
factor  of  1000.  Subsequent 
investigations  found  that  the 
contamination  incidents  involved 
shipments  from  other  European 
countries,  and  the  French  transport 
authorities  notified  their  counterparts  of 
their  findings.  Subsequently.  French, 
German.  Swiss.  Belgian,  and  Dutch 
spent  fuel  shipments  were  temporarily 
suspended. 

After  estimating  the  occupational  and 
public  doses  from  the  contamination 
incidents,  the  European  transport 
authorities  concluded  that  these 
incidents  did  not  have  any  radiological 
consequence  The  contamination  was 
believed  to  be  caused  by  contact  of  the 
spent  fuel  package  surface  with 
contaminated  water  from  the  spent  fuel 
storage  pool  during  package  handling 
operations.  The  authorities  concluded 
that  there  were  deficiencies  in  the 
contamination  measurement  procedures 
and  the  distribution  of  that  information. 

Media  reports  on  these  incidents 
focused  attention  on  IAEA's  regulations 
for  removable  contamination  on  package 
surfaces.  TS-R-1  contains 
contamination  limits  for  all  packages  of 
4.0  Bq/cm  -  for  beta  and  gamma  and  low 
toxicity  alpha  emitting  radionuclides, 
and  0.4  Bq/cm-  for  all  other  alpha 
emitting  radionuclides.  Although  TS-R- 
1  uses  the  term  limit,  IAEA  considers 
these  "limits  "  to  be  guidance  values,  or 
derived  values,  above  which 
appropriate  action  should  be 
considered.  In  cases  of  contamination 
above  the  limit,  that  action  i.s  to 
decontaminate  to  below  the  limits. 
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The  current  TS-R-1  limits  for 
removable  package  surface 
contamination  were  derived  from  a 
radiological  model  developed  for  the 
1961  Edition  of  the  IAEA  regulations. 
The  exposure  pathways  considered  in 
the  model  included  external  irradiation 
of  the  skin,  and  ingestion  and  inhalation 
from  resuspension  of  the  contamination 
in  air.  The  model  uses  values  for  the 
degree  to  which  surface  contamination 
is  resuspended  in  air,  making  it 
available  for  inhalation,  and  for  the 
number  of  hours  of  exposure  to  the 
resuspended  contamination.  The  values 
were  chosen  to  represent  occupational 
conditions  at  shipper  and  carrier 
facilities,  in  which  workers  manually 
handled  many  packages  throughout  the 
year.  These  exposure  conditions  are 
much  greater  than  the  public  would 
experience  from  brief  exposure  to 
packages  in  transport.  The  values  also 
exceed  real  occupational  resuspension 
rates  and  exposure  times  and  were 
believed  to  result  in  worker  doses  that 
would  be  well  within  the  annual 
occupational  dose  limit.  Exposure  at  the 
contamination  limit  does  not  pose  a 
significant  health  hazard  to  workers. 
Therefore,  members  of  the  public,  few  of 
whom  would  ever  be  expected  to  ' 
encounter  contaminated  packages  in 
transit,  and  then  only  briefly,  are  also 
protected  against  contamination  hazards 
bv  the  limit. 

TS-R-l  further  provides  that  in 
transport.  "*   *   *  the  magnitude  of 
individual  doses,  the  number  of  persons 
exposed,  and  the  likelihood  of  incurring 
exposure  shall  be  kept  as  low  as 
reasonable,  economic  and  social  factors 
being  taken  into  account  *   *   *"The 
IAEA  contamination  regulations  have 
been  applied  to  radioactive  material 
packages  in  international  commerce  for 
almost  40  years,  and  practical 
experience  demonstrates  that  the 
regulations  can  be  applied  successfully. 
With  respect  to  contamination  limits, 
TS-R-l  contains  no  changes  from 
previous  versions  of  IAEA's  regulations. 

Part  71  does  not  contain 
contamination  limits,  but  §  71.87(i) 
requires  that  licensees  determine  that 
the  level  of  removable  contamination  on 
the  external  surface  of  each  package 
offered  for  transport  is  as  low  as  is 
reasonably  achievable,  and  within  the 
limits  specified  in  DOT  regulations  in 
49  CFR  173.443.  The  DOT 
contamination  limits  differ  from  TS-R- 
1  in  that  the  contamination  limits  apply 
to  the  wipe  material  used  to  survey  the 
surface  of  the  package,  not  the  surface 
itself.  Also,  the  contamination  limits  are 
only  10  percent  of  the  TS-R-l  values 
(e.g..  wipe  limit  of  0.4  Bq/cm-  (2200 
dpm/100  cm- )  for  beta  and  gamma  and 


low  toxicity  alpha  emitting 
radionuclides),  because  the  DOT  limits 
are  based  on  the  assumption  that  the 
wipe  removes  10  percent  of  the  surface 
contamination.  In  this  regard,  the  DOT 
and  TS-R-l  limits  are  equivalent. 

Th(;  DOT  contamination  regulations 
contain  an  additional  provision  for 
which  there  is  no  counterpart  in  TS-R- 
1.  Section  173.443(b)  provides  that,  for 
packages  transported  as  exclusive  use 
(see  49  CFR  173.403  for  exclusive  use 
definition)  shipments  by  rail  or  public 
highway  only,  the  removable 
contamination  on  any  package  at  any 
time  during  transport  may  not  exceed  10 
times  the  contamination  limits  (e.g.. 
wipe  contamination  of  4  Bq/cm-  (22.000 
dpm/100  cm-)  for  beta  and  gamma  and 
low  toxicity  alpha  emitting 
radionuclides).  In  practice,  this  means 
that  packages  transported  as  exclusive 
use  shipments  (this  includes  spent  fuel 
packages)  that  meet  the  contamination 
limits  at  shipment  departure  may  have 
10  times  that  contamination  upon 
arrival  at  the  destination.  This  provision 
is  intended  to  address  a  phenomenon 
known  as  "cask-weeping."  in  which 
surface  contamination  that  is 
nonremovable  at  the  beginning  of  a 
shipment  becomes  removable  during  the 
course  of  the  shipment.  Nonremovable 
contamination  is  not  measurable  using 
wipe  surveys  and  is  not  subject  to  the 
removable  contamination  limits.  At  the 
destination  facility,  a  package  exhibiting 
cask-weeping  can  exceed  the 
contamination  limits  by  a  considerable 
margin,  even  though  the  package  met 
the  limits  at  the  originating  facility,  and 
was  not  "-.iibjected  to  any  further 
contamination  sources  during  shipment. 
Environmental  conditions  are  believed 
to  affect  the  cask-weeping  phenomenon. 

Spent  fuel  packages  and  shipments 
differ  from  those  considered  in  the  1961 
model  used  to  develop  package  surface 
contamination  limits.  Workers  are 
exposed  to  only  a  few  spent  fuel 
packages  per  year  at  most,  so  their 
exposure  time  to  package  contamination 
is  less  than  that  modeled.  Unlike  the 
packages  in  the  model,  however,  spent 
fuel  package  surface  areas  and  radiation 
levels  are  significant.  Exposure  to  the 
package  radiation  level  while 
performing  either  contamination  survey 
or  decontamination  activities 
contributes  to  worker  dose,  and  this 
impact  was  not  considered  in  the 

model. 

The  IAEA  has  plans  to  establish  a 
Coordinated  Research  Project  (CRP)  to 
review  contamination  models, 
approaches  to  reduce  package 
contamination,  strategies  to  address 
cask-weeping,  and  possible 
recommendations  for  revisions  to  the 


contamination  standard  that  consider 
risks,  costs,  and  practical  experience. 
IAEA  establishes  CRPs  to  facilitate 
investigation  of  radioactive  material 
transportation  issues  by  key  IAEA 
Member  States.  IAEA  will  then  consider 
a  CRP  report  and  any  further  actions  or 
remedies  that  mav  be  warranted  at 
periodic  meetings  (at  TRANSSC).  NRC 
informed  IAEA  that  NRC  supports  the 
IAEA  initiative  to  establish  the  CRP  and 
that  NRC  would  participate  in  the  IAEA 
review  of  surface  contamination 
standards. 

Discussion.  During  the  three  public 
meetings,  NRC  has  received  verbal 
public  comments  on  the  contamination 
issue.  One  commenter  agreed  that 
external  contamination  on  packages  of 
radioactive  material  in  transport  is  a 
significant  problem  and  is  the  source  of 
actual  or  perceived  hazard  that  can 
cause  damage  to  the  nuclear  industry. 
The  commenter  would  prefer  not  to 
change  contamination  limits  (i.e., 
continuing  to  use  TS-R-l  limits)  unless 
there  is  a  sound  technical  basis  for 
doing  so. 

NRC  was  requested  to  clarify  its 
discussion  of  the  4  Bq/cm-.  The 
commenter  stated  that  the  current  limit 
for  removable  contamination  levels  in 
49  CFR  173.443  is  0.4  Bq/cm=  before 
shipment,  unless  an  assessment  method 
with  higher  efficiency  is  used,  in  which 
case  the  limit  mav  be  as  high  as  10  times 
0.4  Bq/cm-  (i.e.,  4  Bq/cm-)  (22,000  dpm/ 
100  cm=  ). 

Four  commenters  stated  they 
understood  that  existing  surface 
contamination  limits  (i.e..  4  Bq/cm-) 
(2200  dpm/100  cm-l  were  intended  for 
small  and  not  large  packages  and  that 
using  the  limit  for  large  packages,  while 
it  may  reduce  public  exposure  rates, 
would  conceivably  increase  worker 
exposure  rates.  Another  commenter 
added  that  worker  exposure  could 
actually  increase  when  double 
containment  is  required,  and  expressed 
concern  about  how  this  issue  with 
contamination  limits  impacts 
international  shipments.  Some 
commenters  stated  that  it  was  doubtful 
that  worker  exposure  rates  could  be 
reduced,  even  if  allowable  surface 
contamination  rates  were  significantly 
increased. 

Several  commenters  addressed  the 
issue  that  workers  would  be  exposed  to 
radiation  while  measuring  the  surface 
contamination  level.  Three  of  the 
commenters  acknowledged  that  this  is 
true  regardless  of  the  level  of  the 
package  contamination  limit.  Two 
commenters  suggested  that  NRC 
consider  other  ways  to  protect  workers, 
including  cask  design.  Another 
commenter  stated  that  if  the  radiation  is 
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too  great  for  workers  to  get  close  enough 
to  measure  it,  it  is  too  great  to  transport 
it. 

Absent  public  objection  to  the  current 
standard  and  an  overall  significantly 
improved  approach,  NRC  is  planning  no 
revisions  to  Part  71  regarding  surface 
contamination  in  this  proposed  rule. 
The  NRC  intends  to  use  the  information 
it  collects  from  public  comments  on  this 
issue  to  continue  to  support  DOT  in 
U.S.  participation  in  the  IAEA  CRP  and 
to  work  with  DOT  and  other  IAEA 
Member  States  on  this  issue.  Because 
IAEA  has  adopted  a  2-year  revision 
cycle  for  TS-R-1.  a  revision  based  on 
the  CRP's  results  could  be  incorporated 
into  TS-R-1  more  quickly  than  under 
the  previous  10-year  revision  cvcle. 

XRC  Proposed  Position.  The  NRC 
proposes  no  changes  to  Part  71  for  this 
issue. 

Affected  Sections.  None  (not 
adopted). 

Issue  19.  Vlodifications  of  Event 
Reporting  Requirements 

Background.  The  Commission 
recently  issued  a  final  rule  to  revise  the 
event  reporting  requirements  in  10  CFR 
Part  50  (see  65  FR  63769;  October  20, 
2000).  This  final  rule  revised  the  verbal 
and  written  event  notification 
requirements  for  power  reactor  licensees 
in  §§50.72  and  50.73.  In  SECY-99- 
181. '«  NRC  staff  informed  the 
Commission  that  public  comments  on 
the  proposed  Part  50  rule  had  suggested 
that  conforming  changes  also  be  made  to 
the  event  notification  requirements  in 
Part  72  (Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Fuel)  and 
Part  73  (Physical  Protection  of  Plants 
and  Materials).  In  response,  the 
Commission  directed  the  NRC  staff  to 
study  whether  conforming  changes 
should  be  made  to  Parts  72  and  73. 
During  this  study,  the  NRC  also 
reviewed  the  Part  71  event  reporting 
requirements  in  §  71.95,  and  concluded 
that  similar  changes  could  be  made  to 
the  Part  71  event  reporting 
requirements. 

Discussion.  This  issue  was  not 
included  in  the  Part  71  Issues  Paper  (65 
FR  44360;  luly  17,  2000).  Therefore, 
there  were  no  public  comments  on  this 
issue. 

The  current  regulations  in  §  71.95 
require  that  a  licensee  submit  a  written 
report  to  the  NRC  within  30  days  of 
three  events:  (1)  A  significant  decrease 
in  the  effectiveness  of  a  packaging  while 
it  is  in  use  to  transport  radioactive 


'"SECY-gg-iai.  "Proposed  Plans  and  Schedules 
to  Modify  Reporting  Requirements  Other  than  10 
CFR  50.72  and  50.73  for  Power  Reactors  and 
Material  Licensees,"  dated  ]uly  9,  1999. 


material;  (2)  details  of  any  defects  with 
safety  significance  found  after  first  use 
of  the  cask;  and  (3)  failure  to  comply 
with  conditions  of  the  CoC  during  use. 

The  NRC  has  identified  three 
principal  concerns  with  the  existing 
requirements  in  §  71.95.  First,  the 
existing  requirements  only  apply  to 
licensees  and  not  to  certificate  holders. 
Second,  the  existing  requirements  do 
not  contain  any  direction  on  the  content 
of  these  written  reports.  Third, 
inconsistencies  existed  in  reporting  time 
frames  as  a  result  of  the  Commission 
decision  in  the  October  20,  2000,  final 
rule  which  reduced  the  reporting 
burden  on  reactor  licensees  in  the  Part 
50  final  rule  by  changing  the  time  for 
submittal  of  written  reports  from  30 
days  to  60  days. 

With  respect  to  the  first  concern.  NRC 
believes  that  events  involving  a 
significant  reduction  in  effectiveness  of 
a  packaging  during  its  use  to  transport 
radioactive  material  may  call  into 
question  the  design  bases  for  the 
packaging.  Examples  of  a  significant 
reduction  in  effectiveness  might  involve 
an  event  that  causes  a  package  to  exceed 
the  2-mSv  per  hour  (200-mrem  per 
hour)  dose  limit  or  exceed  the  Type  B 
package  requirements  of  §  71.51.  In 
these  cases,  the  cause  of  the  reduction 
in  effectiveness  may  be  due  to  a  design 
flaw.  Because  the  certificate  holder  has 
the  most  in-depth  understanding  of  the 
design  basis  for  a  packaging,  the  NRC 
believes  that  it  is  appropriate  for  the 
certificate  holder  to  work  with  the 
licensee  to  jointly  determine  the  root 
cause(s)  for  an  event  that  resulted  in  a 
significant  decrease  in  packaging 
effectiveness.  Similarly,  identification  of 
safety-significant  defects  after  first  use 
of  a  packaging  may  reveal  flaws  with  the 
packaging's  basic  design.  Therefore,  the 
NRC  would  revise  §  71.95  to  require  that 
the  licensee  request  certificate  holder 
input  before  submitting  a  written  report 
for  the  criteria  in  new  paragraphs  (a)(l ) 
and  (a)(2).  The  licensee  would  also  be 
required  to  provide  the  certificate 
holder  with  a  copy  of  the  written  event 
report,  after  the  report  is  submitted  to 
the  NRC.  This  vtould  permit  the 
certificate  holder  to  monitor  and  trend 
package  performance  information 
arising  from  package  use  by  multiple 
licensees.  In  new  paragraph  (a)(3),  the 
NRC  would  retain  the  existing 
requirement  for  licensees  to  report 
instances  of  failure  to  follow  the 
conditions  of  the  CoC  while  a  packaging 
was  in  use. 

With  respect  to  the  second  concern, 
NRC  believes  that  direction  should  be 
provided  on  the  expected  contents  of 
these  written  reports.  Currently,  no 
direction  is  provided  to  licensees  on  the 


form  or  content  of  these  written  reports. 
The  NRC  believes  that  standards  for  the 
contents  of  written  reports  should  be 
unambiguous.  The  NRC  uses  this 
information  to  determine  if  inspection 
and  enforcement  follow-up  is  required 
for  the  event  or  if  a  generic  safetv  issue 
exists.  Consequently,  sufficient 
information  must  be  provided  to  the 
NRC  to  fulfill  its  responsibilities  to 
protect  public  health  and  safety  and  the 
environment.  Therefore,  NRC  would' 
add  new  paragraphs  (c)  and  (d)  to 
§  71.95  which  would  provide  guidance 
on  the  content  of  these  written  reports. 
This  new  requirement  is  consistent  with 
the  written  report  requirements  for  Parts 
50  and  72  licensees  (i.e.,  §§  50.73  and 
72.75)  and  the  direction  from  the 
Commission  in  SECY-99-181  to 
consider  conforming  event  notification 
requirements  to  the  recent  changes 
made  to  Part  50.  The  NRC  would  also 
update  the  submission  location  for  the 
written  reports  from  the  Director.  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  to  the  NRC  Document 
Control  Desk.  This  action  is  consistent 
with  previous  Commission  direction  to 
standardize  the  location  for  incoming 
documents  and  correspondence  and 
would  bring  Part  71  into  greater 
conformity  with  Parts  50  and  72. 
Additionally,  the  NRC  would  remove 
the  specific  location  for  submission  of 
written  reports  from  §  71.95(c)  and 
require  that  reports  be  submitted  in 
accordance  with  §71.1.  This  action  is 
also  consistent  with  the  approach  taken 
in  Parts  50  and  72  and  would  reduce 
future  NRC  burden  should  the 
submission  address  change.  This 
proposed  change  to  §  71.1  is  identical  to 
a  change  made  to  §  72.4  in  a  recent  Part 
72  final  rule  (see  64  FR  33178:  lune  22. 
1999). 

With  respect  to  the  third  concern,  the 
NRC  staff  believes  that  lengthening  the 
period  for  submitting  reports  from  30 
days  to  60  days  would  reduce  the 
burden  on  licensees,  while  still 
providing  the  staff  with  the  necessan," 
information  to  fulfill  the  NRC's  mission. 
The  NRC  uses  written  event  reports  for 
trending,  analysis,  and  long-term 
follow-up  of  a  licensee's  corrective 
actions.  In  contrast,  immediate  reporting 
of  events  to  the  NT?C  provides  indication 
of  significant  events  when  immediate 
action  to  protect  public  health  and 
safety  may  be  required  or  where  the 
NRC  needs  timely  and  accurate 
information  to  respond  (see  48  FR 
39039;  August  29,  1983,  on  the  basis  for 
Part  50  event  reporting).  For 
transportation  events,  the  NRC  receives 
early  notification  in  the  NRCs 
Operations  Center  either  from  a 
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licensee,  when  a  licensee  declares  an 
emergency  under  its  emergency  plan, 
for  a  transportation  event,  or  from 
DOT'S  National  Response  Center,  when 
a  shipper  notifies  DOT  of  an  accident 
involving  radioactive  material. 
Consequently,  extending  the  submission 
time  for  vvTitten  event  reports  to  60  days 
would  not  adversely  affect  the  NRC's 
ability  to  promptly  respond  to  an  event, 
because  these  written  reports  are  not 
used  as  the  basis  for  immediate  or  short 
term  actions. 

The  Commission  concluded  in  the 
October  20.  2000  (65  FR  63769).  final 
rule  revising  Part  50  event  reporting 
requirements  that  the  length  of  time  to 
submit  a  written  report  should  be 
extended  to  permit  a  thorough 
evaluation  of  the  event,  identification  of 
the  root  causes,  and  development  of 
corrective  actions.  The  Commission  also 
indicated  that  a  licensee's  submission  of 
written  reports  should  not  be 
unnecessarilv  delayed  to  take  advantage 
of  the  full  60-day  period.  The  NRC  took 
this  action  because  some  events 
required  a  significant  amount  of  time  to 
evaluate  the  event.  identif\'  the  root 
causes,  and  identifv'  the  corrective 
actions;  and  consequently,  a 
supplemental  written  event  report  was 
necessar>'.  In  addition,  a  60-day  period 
is  more  consistent  with  the  NRC's  desire 
that  the  licensee  and  the  certificate 
holder  both  be  involved  in  the  analysis 
of  an  event.  The  Commission  indicated 
that  the  licensee's  burden,  in  submitting 
a  supplemental  written  event  report, 
would  be  reduced  by  providing 
sufficient  time  to  complete  the  original 
written  event  report. 

The  NRC  staff  believes  the 
Conunission's  rationale  for  lengthening 
the  reporting  period  from  30  days  to  60 
days  for  Part  50  wTitten  event  reports  is 
also  valid  for  Part  71  written  event 
reports. 

The  NRC  draft  RA  indicates  that 
adoption  of  the  conforming  change  to 
Part  71  for  event  reporting  requirements 
is  appropriate  from  a  safety,  regulatorv-. 
and  Cost  perspective.  Regulatorv' 
efficiency  within  NRC  would  increase 
with  adoption  of  this  proposed  change 
and  would  result  in  greater  conformity 
among  Parts  50.  71.  and  72.  Further. 
NRC  burden  (and  thus  costs)  would  be 
reduced  should  the  submission  address 
change  in  the  future.  There  would  be  a 
one-time  implementation  cost  for 
licensees  for  revising  procedures  and  for 
training.  A  key  benefit  of  the  proposed 
amendments  would  be  a  reduction  in 
the  recurring  armual  reporting  burden 
on  licensees,  as  a  result  of  reducing  the 
efforts  associated  with  reporting  events 
of  little  or  no  risk  or  safety  significance. 
It  is  anticipated  that  the  SlRC's  recurring 


annual  review  efforts  for  telephone 
notifications  and  written  reports  would 
not  be  significantly  reduced. 

NRC  Proposed  Position.  The  NRC 
proposes  a  reduction  in  regulatory 
burden  for  licensees  by  lengthening  the 
§  71.95  event  reporting  submission 
period  from  30  to  60  days. 

Affected  Sections.  §  71.95. 

V.  Section-by-Section  Analysis 

Several  sections  In  Part  71  would  be 
redesignated  in  this  rulemaking  to 
improve  consistency  and  ease  of  use. 
For  some  sections,  only  the  section 
number  would  be  changed.  However, 
for  other  sections,  revisions  would  also 
be  made  to  the  regulatory  language.  The 
following  table  is  provided  to  aid  the 
public  in  understanding  the  proposed 
numerical  changes  to  sections  of  Part 
71. 

Redesignation  Table 


New  section  number 


Existing  section  num- 
ber 


§71.8 

§71.9 

§71.10 

§71.11  (Reserved) 

§71.12 

§71.13 .-. 

§71.14 

§71.15  

§71  16  (Reserved) 

§71  17 

§71.18 

§71  19 

§71.20  

§71  21  

§71.22  

§71  23  

§71.24  (Reserved) 

§71.25  (Reserved) 

§71.53  (Reserved) 


§71.11 

New  section 

New  section 

NA 

§71.8 

§71.9 

§71.10 

§71.53 

NA 

§71.12 

New  section 

§71.13 

§71.14 

§71.16 

§71.18 

§71.20 

§  71 .22  (Section  re- 
moved) 

§71.24  (Section  re- 
moved) 

§71.53  (Section  re- 
designated) 


Subpart  A— General  Provisions 

10CFR71.0    Purpose  and  Scope 

Paragraph  (d)  would  be  reformatted 
into  four  paragraphs  to  simplify  this 
regulation,  to  better  use  plain  language, 
and  to  reflect  the  existence  of  the  new 
Type  B(DP)  package  approval  process  in 
new  Subpart  I.  Paragraph  (d)(1)  would 
indicate  that  general  licenses  for  which 
no  NRC  package  approval  is  required 
are  issued  in  new  §§  71.20  through 
71.23.  This  is  changed  from  the  current 
sentence,  because  of  the  removal  of 
existing  §§71.22  and  71.24 
(redesignated  §§  71.24  and  71.25).  A 
new  sentence  would  be  added  referring 
to  the  requirement  for  a  CoC  to  be 
issued  for  a  Type  B{DP)  package  to  be 
used  under  the  new  general  license  in 


new  §  71.18.  Paragraph  (d)(2)  would 
indicate  that  an  application  for  package 
approval— for  package  types  other  than 
Type  B(DP)— must  be  completed  in 
accordance  with  Subpart  D.  Paragraph 
(d)(3)  would  indicate  that  an  application 
for  a  Type  B(DP)  package  must  be 
completed  in  accordance  with  Subpart  I. 
Paragraph  (d)(4)  would  continue  to 
require  a  licensee  transporting,  or 
delivering  material  to  a  carrier  for 
transport,  to  meet  the  requirements  of 
the  applicable  portions  of  Subparts  A, 
G.  and  H. 

New  paragraph  (e)  would  be  added  to 
indicate  that  persons  who  hold,  or  apply 
for.  a  Part  71  CoC  for  Tvpe  AF.  Type  B. 
Type  BF.  Type  B(U)F.  type  B(M)F,  and 
Type  B(DPJ  packages  are  within  the 
scope  of  Part  71  regulations. 

Existing  paragraphs  (e)  and  (f)  would 
be  redesignated  as  new  paragraphs  (f) 
and  (g),  respectively.  The  rule  text  in 
new  paragraph  (f)  would  be  the  same  as 
existing  paragraph  (e)  text.  New 
paragraph  (g)  would  be  revised  to  reflect 
the  redesignation  of  existing  §  71.11  as 
new  §71.8. 

10CFR71.1    Communications  and 
Reports 

In  §  71.1.  paragraph  (a)  would  be 
revised  to  indicate  that  documents 
submitted  to  the  NRC  should  be 
addressed  to  the  attention  of  the 
"Document  Control  Desk,"  not  the 
"Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards." 
Provisions  would  also  be  added  to 
provide  requirements  when  a  due  date 
for  a  document  falls  on  a  Saturday. 
Sunday,  or  Federal  holiday.  In  that  case, 
the  document  would  be  due  the  next 
Federal  work  day.  This  change  would  be 
identical  to  a  change  made  to  §  72.4  in 
a  recent  Part  72  final  rule  (see  64  FR 
33178:  June  22.  1999). 

10CFR71.2    Interpretations 

No  changes  were  made  to  the  text  of 
this  section;  however,  it  is  included  in 
the  revision  of  this  subpart  for 
completeness. 

1 0  CFR  71.3    Requirement  for  License 
No  changes  were  made  to  the  text  of 
this  section;  however,  it  is  included  in 
the  revision  of  this  subpart  for 
completeness. 

10  CFR  71.4    Definitions 

The  existing  definitions  for  Al,  Fissile 
material,  Low  Specific  Activity  (LSA) 
material,  Package,  and  Transport  index 
(TI)  would  be  revised  as  conforming 
changes.  New  definitions  for  A  2. 
Certificate  of  Compliance,  Criticality 
Safety  Index  (CSI),  Deuterium,  DOT. 
Graphite,  Spent  fuel,  and  Structixres, 
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systems,  and  components  important  to 
safety  would  be  added  as  conforming 
changes. 

The  definition  of  Ai  would  be  revised 
to  split  the  current  combined  definition 
for  A I  and  A;  into  two  individual 
definitions.  This  approach  is  consistent 
with  standard  in  TS-R-1.  Furthermore, 
no  change  would  be  made  to  the  current 
technical  content  of  the  definition  for 
Al ;  however,  the  text  would  be  revised 
to  improve  readability. 

A  definition  for  A;  would  be  added, 
because  the  current  joint  definition  for 
A I  and  A;  would  be  split  into  two 
definitions.  [See  also  definition  for  A|.] 

A  definition  for  Certificate  of 
Compliance  would  be  added.  This 
definition  would  be  similar  to  the 
definition  for  the  same  term  found  in 
§72.3. 

A  definition  of  Criticality  Safety  Index 
(CSI)  would  be  added. 

A  definition  of  Deuterium  would  be 
added  to  indicate  that,  for  the  purposes 
of  new  §§71.15  and  71.22,  the 
definition  of  "deuterium"  found  in  10 
CFR  110.2  applies. 

A  definition  of  U.S.  Department  of 
Transportation  (DOT)  would  be  added. 

The  definition  of  Fissile  material 
would  be  revised  by  removing  -^"Pu 
from  the  list  of  fissile  nuclides: 
clarif\'ing  that  "fissile  material"  means 
the  fissile  nuclides  themselves,  not 
materials  containing  fissile  nuclides: 
and  redesignating  the  reference  to 
exclusions  from  fissile  material  controls 
from  §  71.53  to  new  §  71.15. 

A  definition  of  Graphite  would  be 
added  to  indicate  that,  for  the  purposes 
of  new  §§71.15  and  71.22,  the 
definition  of  Nuclear  grade  graphite 
found  in  §  110.2  applies. 

The  definition  of  Low  Specific 
Activity  (LSA)  material  ,  for  LSA-III 
material,  would  be  revised  to  reflect  the 
existence  of  §  71.77  (§  71.77  provides 
requirements  on  the  qualification  of 
LSA-III  material). 

The  definition  of  Package  would  be 
revised  by  clarifying  in  paragraph  (1) 
that  Fissile  material  package  also  means 
a  Type  AF.  Type  BF.  Type  B(U)F,  or 
Type  B(M)F  package.  New  paragraph  (2) 
would  be  added  defining  Type  A 
packages  in  accordance  with  DOT 
regulations  contained  in  49  CFR  Part 
173.  Existing  paragraph  (2)  defining 
Type  B  packages  would  be  redesignated 
as  paragraph  (3).  No  changes  would  be 
made  to  the  redesignated  text.  New 
paragraph  (4)  would  be  added  defining 
a  Type  B(DP)  package. 

A  definition  of  Spent  nuclear  fuel  or 
Spent  fuel  would  be  added.  This 
definition  is  the  same  as  that  currently 
found  in  §72.3. 


A  definition  for  Structures,  systems, 
and  components  important  to  safetv 
would  be  added  for  Type  B{DP) 
packages.  This  definition  would  be 
similar  to  the  definition  currentlv  found 
in  §72.3. 

The  definition  for  Transport  index 
(TI)  would  be  revised  to  reflect  the  new 
definition  of  Criticality  Safety  Index: 
however,  the  method  for  determining 
the  TI  of  a  package,  based  on  the 
package's  radiation  dose  rate,  would 
remain  unchanged. 

10  CFR  71.5     Transportation  of 
Licensed  Material 

No  changes  were  made  to  the  text  of 
this  section:  however,  it  is  included  in 
the  revision  of  this  subpart  for 
completeness. 

10  CFR  71.6     Information  Collection 
Requirements:  0MB  Approval 

This  section  would  be  redesignated 
from  Subpart  B — Exemptions,  to 
Subpart  A — General  Provisions. 
Paragraph  (b)  of  this  section  would  be 
revised  as  a  conforming  change  to 
reflect  the  addition  of  new  information 
collection  requirements  in  §§  71.18. 
71.151,  71.153,  71.155.  71.157.  71.159. 
71.161,  71.165,  71.167.  71.171.  71.173. 
71.175,  and  71.177.  Additionally,  the 
existing  information  collection 
requirement  in  Appendix  A  to  Part  71, 
Paragraph  II.  was  inadvertently  omitted 
from  the  list  of  approved  information 
collection  requirements  in  a  previous 
rulemaking;  consequently.  NRC  staff 
would  add  Appendix  A.  Paragraph  II.  to 
paragraph  (b)  to  correct  this  error. 
Furthermore.  §  71.6a  would  be  removed, 
because  no  such  section  currently  exists 
in  Part  71. 

10  CFR  71.7    Completeness  and 
Accuracy  of  Information 

This  section  would  be  redesignated 
from  Subpart  B — Exemptions,  to 
Subpart  A — General  Provisions.  Further, 
paragraphs  (a)  and  (b)  would  be  revised 
by  adding  the  terms  "certificate  holder  " 
and  "applicant  for  a  CoC." 

10  CFR  71.8    Deliberate  Misconduct 

This  section  would  be  redesignated 
from  Subpart  B — Exemptions,  to 
Subpart  A — General  Provisions.  Further, 
in  Subpart  A,  §  71.11  would  be 
redesignated  as  §  71.8.  However,  the 
current  text  of  §  71.11  would  not  be 
changed  in  the  redesignated  §  71.8. 

10  CFR  71.9    Employee  Protection 

New  §  71.9  would  be  added  to 
provide  requirements  on  employee 
protection.  Currently,  requirements 
relating  to  the  protection  of  employees 
against  firing  or  other  discrimination 


when  the  employee  engages  in  certain 
"protected  activities"  are  provided 
under  the  Parts  of  Title  10  for  which  a 
specific  license  was  issued  to  possess 
radioactive  material.  However,  no 
provisions  were  provided  in  Part  71 
relating  to  the  protection  of  emplovees 
against  firing  or  other  discrimination 
when  employees  engage  in  certain 
"protected  activities"  when  they  are  the 
employees  of  a  certificate  holder  or 
applicant  for  a  CoC.  The  NRC  believes 
these  employees  should  also  be  afforded 
the  same  rights  and  protection  as  are 
currently  afforded  employees  of 
licensees.  The  new  section  would  be 
identical  to  the  existing  §  72.10. 
"Employee  protection."  In  including 
licensees  in  the  new  §  719.  the  NRC 
recognizes  that  the  potential  for 
duplication  occurs  for  licensees 
regulated  under  multiple  10  CFR  Parts. 
However,  the  NRC  believes  that  bv 
including  licensees  along  with 
certificate  holders  and  applicants  for  a 
CoC.  improved  regulatory  clarity  would 
be  achieved,  and  any  potential 
confusion  would  be  minimized. 

1 0  CFR  7 1 . 1 0    Public  Inspection  of 
Application 

A  new^  section  would  be  added 
indicating  that  applications  and 
documents  submitted  to  the 
Commission  in  connection  with  an 
application  for  a  package  approval  shall 
be  available  for  public  review  in 
accordance  with  the  provisions  of  10 
CFR  Parts  2  and  9.  This  new  section 
would  be  similar  to  existing  §  72.20. 
Existing  §  71.10  would  be  redesignated 
§  71.14  with  changes  to  the  text. 

10CFR71.il     (Reserved) 

This  section  would  be  redesignated 
from  Subpart  B — E.xemptions.  to 
Subpart  A — General  Provisions,  and 
would  be  reserved.  Existing  §  71.11 
would  be  redesignated  as  §  71.8. 

Subpart  B — Exemptions 

10  CFR  71.12     Specific  Exemptions 

Existing  §  71.8  would  be  redesignated 
as  §  71.12.  No  changes  would  be  made 
to  the  contents  of  this  section  Existing 
§  71.12  would  be  redesignated  as 
§  71.17.  with  changes  to  the  text  as 
discussed  under  §  71.17.  below. 

10  CFR  71.13     Exemption  of  Physicians 

Existing  §  71.9  would  be  redesignated 
as  §  71.13.  No  changes  would  be  made 
to  the  contents  of  this  section.  Existing 
§  71.13  would  be  redesignated  as 
§  71.19,  with  changes  to  the  text  as 
discussed  under  §  71.19,  below. 
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10  CFR  71.14     Exemption  for  Low- 
Level  Materials 

Existing  §  71.10  would  be 
redesignated  as  §  71.14.  Exi.sting  §  71.14 
would  be  redesignated  as  §  71.20.  with 
no  changes  to  the  text. 

In  new  §  71.14.  paragraph  (a)  would 
be  revised  bv  removing  the  existing 
single  70  Bq'/g  (0.002  ^Ci/g)  specific 
activity  value  and  replacing  it  with 
"Activity  Concentration  for  Exempt 
Material"  found  in  Table  A-2  in 
Appendix  A  to  Part  71.  Additionally, 
paragraph  (a)  would  be  reformatted  by 
adding  two  new  paragraphs.  Paragraph 
(a)(1)  would  provide  an  exemption  for 
natural  radioactive  materials  and  ores. 
Paragraph  (a)(2)  would  provide  an 
exemption  for  radioactive  material 
based  on  its  specific  activity,  not  based 
on  the  material  being  in  a  package. 

Paragraph  (b)  would  be  revised  to 
consolidate  the  exemption  provisions 
for  LSA  and  SCO  material.  The  LSA  and 
SCO  exemptions  contained  in  existing 
paragraphs  (b)(2)  and  (c)  of  this  section 
would  be  consolidated  into  a  revised 
paragraph  (b)(3).  and  existing  paragraph 
(c)  would  be  removed.  The  reference  to 
material  exempt  from  classification  as 
fissile  material  would  be  revised  from 
§  71.53  to  §  71.15,  because  of  the 
redesignation  of  the  section. 

Existing  paragraph  (b)(3)  would  be 
removed.  The  0.74-TBq  (20-Ci) 
exemption  for  special  form  americium 
and  special  form  plutonium  would  be 
removed.  However,  the  0.74-TBq  (20- 
Ci)  exemption  for  special  form 
plutonium-244.  transported  in  domestic 
conunerce.  would  be  retained  as  new 
paragraph  (b)(2).  Furthermore,  an 
exception  would  be  added  to  paragraph 
(b)(1)  indicating  that  paragraph  (b)(1) 
docs  not  apply  to  a  package  containing 
greater  than  an  Al  quantity  of  special 
form  plutonium-244  transported  in 
domestic  commerce.  For  international 
shipments,  the  Al  quantity  limit  for 
special  form  plutonium-244  would 
continue  to  apply. 

10  CFR  71.15    Exemption  From 
Classification  as  Fissile  Material 

Existing  §  71.11  would  be 
redesignated  to  §  71.8.  Existing  §  71.53 
would  be  redesignated  as  §  71.15,  and 
relocated  to  Subpart  B  with  the  other 
Part  71  exemptions.  This  section  would 
be  revised  by  providing  mass-ratio 
based  hmits  in  classifying  fissile-exempt 
material.  This  approach  would  remove 
the  concentration-  and  consignment- 
based  limits  of  the  current  §  71.53  and 
return  to  package-based  mass  limits, 
with  required  minimum  ratios  of 
nonfissile-to-fissile  mass. 


The  title  would  be  changed  to 
"Exemption  from  classification  as  fissile 

material." 

New  paragraphs  (a)  and  (b)  would  be 
added  and  would  allow  for  increasing 
quantities  of  fissile  material  to  be 
shipped,  would  provide  a  concurrent 
increase  in  the  required  mass  ratio  to 
ensure  criticality  safety,  and  would 
allow  shipment  of  fissile  material  in 
bulk  packaging  (i.e.,  large  freight 
containers).  The  nonfissile  material 
would  be  limited  to  noncombustible 
material  which  is  insoluble  in  water.  In 
paragraph  (a),  the  fissile  mass  per 
package  would  be  limited  to  15  grams 
with  a  nonfissile-to-fissile  mass  ratio  of 
200:1,  and  the  nonfissile  material  would 
be  restricted  to  iron.  In  paragraph  (b), 
the  allowed  fissile  mass  is  raised  to  350 
grams  per  package,  but  the  ratio  of 
nonfissile-to-fissile  material  is  also 
raised  to  2000:1.  The  mass  of  any  lead, 
graphite.  ber>'llium,  and  deuterium  in 
the  package  cannot  be  included  in 
determining  the  nonfissile  material 
mass,  and  the  nonfissile  material  that  is 
counted  in  the  ratio  must  be 
noncombustible  and  insoluble  in  water. 
Current  §  71.53.  paragraph  (b),  would 
be  redesignated  as  paragraph  (c),  and 
would  be  revised  to  limit  beryllium, 
graphite,  and  hydrogenous  material 
enriched  in  deuterium  to  less  than  0.1 
percent  of  the  fissile  material  mass.  The 
current  homogenous  distribution  and 
lattice  requirements  would  be  removed. 
Current  §  71.53,  paragraph  (c).  would 
be  redesignated  as  paragraph  (d),  and 
would  be  reformatted  and  revised  to 
clarify  that  the  nitrogen  to  uranium 
atomic  ratio,  for  shipments  of  liquid 
uranyl  nitrate,  must  be  greater  than  or 
equal  to  2.0.  A  new  requirement  would 
be  added  specifying  the  use  of  DOT 
Type  A  packaging. 

"Current  §  7 1.5 3.  paragraph  (d).  would 
be  redesignated  as  paragraph  (e),  and 
would  be  reformatted  and  revised  to 
clarifv  the  mass  limits  for  plutonium. 
No  substantive  changes  would  be  made 
to  this  paragraph. 

10  CFR  71.16     (Reserved) 

This  section  would  be  redesignated 
from  Subpart  C — General  Licenses,  to 
Subpart  B— Exemptions,  and  would  be 
reserved.  Further,  existing  §  71.16 
would  be  redesignated  as  §  71.21. 
However,  the  current  text  of  §  71.16 
would  not  be  changed  in  the 
redesignated  §  71.21. 

Subpart  C— General  Licenses 

Section  71.17    General  license:  NRC- 
Approved  package 

Existing  §  71.12  would  be 
redesignated  as  §  71.17.  Paragraph  (a) 


would  be  revised  as  a  conforming 
change  to  indicate  that  this  general 
license  does  not  apply  to  Type  B(DP) 
packages. 

Paragraph  (c)(3)  would  be  revised 
using  plain  language,  and  to  reflect  the 
NRC's  requirement  to  address 
information  submitted  to  the  NRC  to  the 
attention  of  the  NRC's  Document 
Control  Desk,  in  accordance  with  §  71,1. 

10  CFR  71.18    General  License:  NRC- 
Approved  Type  B(DP)  Package 

This  new  section  would  be  added  to 
provide  a  general  license  for  the 
transportation  of  spent  fuel  in  Type 
B(DP)  packages.  The  structure  of  this 
new  section  would  be  similar  to  the 
existing  §  71.12(a)  through  (d). 

10  CFR  71.19    Previously  Approved 
Package 

Existing  §  71.13  would  be 
redesignated  as  §  71.19,  Paragraph  (a) 
would  be  revised  to  reflect  the  current 
package  designators  (e,g.,  B(U)F,  B(M)F, 
AF).  Additionally,  the  contents  of 
paragraph  (a)(2)  would  be  removed  to 
reflect  that  these  packages  are  no  longer 
recognized  internationally.  Existing 
paragraph  (a)(3)  would  be  redesignated 
as  (a)(2)  with  no  change  to  the  contents. 
Also,  an  expiration  date  for 
grandfathering  these  packages  would  be 
established.  Paragraph  (b)  would  be 
updated  to  remove  the  LSA  packages,  as 
these  packages  no  longer  exist.  A  new 
paragraph  (c)  would  be  added  to  reflect 
the  type  B(U)  and  B(M)  packages  that 
have  met  the  requirements  of  IAEA 
Safety  Series  6  1985  (as  amended  1990). 
Additionally,  a  date  by  which 
fabrication  of  these  packages  must  be 
complete  would  be  added.  Existing 
paragraph  (c)  would  be  redesignated  as 
paragraph  (d).  Existing  paragraph  (d) 
would  be  redesignated  as  paragraph  (e), 
and  updated  to  reflect  the  identification 
number  suffix  of  "-96"  for  previously 
approved  package  designs  that  have 
been  resubmitted  for  review  by  the  NRC 
and  have  been  approved,  and  to  remove 
the  package  designated  as  Type  A  from 
this  paragraph. 

10  CFR  71.20    General  License:  DOT 
Specification  Container 

Existing  §  71.14  would  be 
redesignated  as  §  71.20.  No  changes 
would  be  made  to  the  contents  of  this 
section. 

10  CFR  71,21     General  License:  Use  of 
Foreign  Approved  Package 

Existing  §  71.16  would  be 
redesignated  as  §  71.21.  No  changes 
would  be  made  to  the  contents  of  this 
section. 
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10  CFR  71.22     General  License:  Fissile 
Material 

Existing  §  71.18  would  be 
redesignated  as  §  71.22.  This  section 
would  be  amended  by  consolidating  and 
simplifying  the  current  fissile  general 
license  provisions  contained  in  existing 
§§  71.18.  71.20.  71.22,  and  71.24  into  a 
new  §  71. 22. The  new  §  71.22.  while 
retaining  some  of  the  provisions  of  the 
existing  general  licenses,  would 
principally  use  mass-based  limits  and  a 
CSI.  Concentration-based  limits  would 
be  removed.  Exceptions  relating  to 
plutonium-ber\dlium  sealed  sources  in 
existing  §§  71. is  and  71.22  would  be 
relocated  to  new  §  71.23.  The  values 
contained  in  new  Tables  71-1  and  71- 
2  would  be  revised  from  the  values 
contained  in  the  table  in  existing  §  71.22 
and  in  Table  1  in  existing  §  71.20, 
respectively:  and  are  based  on  new 
minimum  critical  mass  calculations 
described  in  NUREG/CR-5342.  In  some 
instances,  the  allowable  mass  limit  has 
been  increased  from  the  current  limits 
in  existing  §§  71.18.  71.20,  71.22,  and 
71.24:  in  other  instances,  the  allowable 
mass  limit  has  been  reduced.  The  values 
contained  in  new  Tables  71-1  and  71- 
2  would  be  used  as  the  variables  X,  Y. 
and  Z  in  the  equation  in  paragraph  (e). 

The  title  would  be  revised  to  indicate 
that  this  general  license  is  not  restricted 
to  a  specific  type  of  fissile  material 
shipment. 

Paragraph  (a)  would  be  revised  to 
require  that  fissile  material  shipped 
under  this  general  license  would  be 
contained  in  a  DOT  Type  A  package. 
Additionally,  while  the  existing 
exception  from  Subparts  E  and  F 
requirements  is  maintained,  the  DOT 
Type  A  package  regulations  of  49  CFR 
Part  173  would  also  be  specified. 

Paragraph  (b)  would  remain 
unchanged. 

Paragraph  (c)  would  be  revised  to 
remove  the  specific  gram  limits  for 
luanium  and  plutonium,  but  would 
retain  the  existing  Type  A  quantity 
limit.  Revised  gram  limits  would  be 
relocated  to  new  Table  71-1,  which 
would  be  associated  with  new 
paragraphs  (d)  and  (e).  A  requirement 
would  also  be  added  to  limit  the  amount 
of  special  moderating  materials 
ber^'llium,  graphite,  and  hydrogenous 
material  enriched  in  deuterium  present 
in  a  package  to  less  than  500  g. 

Existing  paragraph  (d)  would  be 
removed.  Revised  gram  limits  for  fissile 
material  mixed  with  material  having  a 
hydrogen  density  greater  than  water 
(i.e.,  a  moderating  effectiveness  greater 
than  H  2O)  would  be  placed  in  new 
Table  71-1.  A  note  would  be  added  to 
new  Table  71-1  to  indicate  that  reduced 


mass  limits  apply  when  more  than  15 
percent  of  a  mixture  of  moderating 
materials  contains  moderating  material 
with  a  hvdrogen  densitv  greater  than 
H:0. 

New  paragraph  (d)  would  be  added  to 
require  that  shipments  of  packages 
containing  fissile  material  be  labeled 
with  a  CSI,  that  the  CSI  per  package  be 
less  than  or  equal  to  10.0.  and  that  the 
sum  of  the  CSIs  in  a  shipment  of 
multiple  fissile  material  packages  would 
be  limited  to  less  than  or  equal  to  50.0 
for  a  nonexclusive  use  conveyance,  and 
to  less  than  or  equal  to  100.0  for  an 
exclusive  use  conveyance. 

Existing  paragraphs  (e)  and  (f)  would 
be  removed. 

New  paragraph  (e)  would  be  added  to 
require  that  the  CSI  be  calculated  via  a 
new  equation  for  any  of  the  fissile 
nuclides.  Guidance  on  applying  the 
equation  and  the  mass  limit  input 
values  of  Tables  71-1  and  71-2  would 
also  be  contained  in  this  paragraph. 

10  CFR  71.23     General  License: 
Plutonium-Beryllium  Special  Form 
Material 

The  existing  §  71.20,  "General  license: 
Fissile  material,  limited  moderator  per 
package,"  would  be  removed.  A  new- 
section  on  the  shipment  of  plutonium- 
ber\'Ilium  (Pu-Be)  special-form  fissile 
material  (i.e.,  sealed  sources)  would  be 
added  as  a  new  §71.23.  New  §71.23 
would  consolidate  regulations  on 
shipment  of  Pu-Be  sealed  sources 
contained  in  existing  §§  71.18  and  71.22 
into  one  location  in  Part  71  and  would 
use  an  approach  consistent  with  the 
revised  §  71.18.  The  §  71.23  would 
reduce  the  maximum  quantity  of  fissile 
plutonium  Pu-Be  sealed  sources  that 
could  be  shipped  on  a  single 
conveyance  through  changes  in  the 
mass  limits  and  calculation  of  the  CSI. 
Currently,  a  Pu-Be  sealed  source 
package  can  contain  up  to  400  g  of 
fissile  plutonium  with  a  CSI  equal  to 
10.0.  Consequently,  the  current 
conveyance  limits  are  4.000  g  per 
shipment  for  an  exclusive-use  vehicle 
and  2000  g  per  shipment  for  a 
nonexclusive  use  vehicle.  The  new 
§  71.23  would  increase  the  maximum 
CSI  per  package  from  10  to  100: 
however,  the  maximum  quantity  of 
plutonium  per  conveyance  (i.e.. 
shipment)  would  be  reduced  to  1000  g. 
The  1000  g  per  shipment  limit  and  a  240 
g  of  fissile  plutonium  limit  are 
equivalent  to  those  in  new  §  71.22(f) 
(1,000  g  per  shipment  and  200  g  of 
fissile  plutonium).  The  240  g  versus  200 
g  of  fissile  plutonium  per  package  is  due 
to  the  increased  confidence  that  the 
fissile  plutonium  within  a  sealed  source 
capsule  would  not  escape  from  the 


capsule  during  an  accident  and 
reconfigure  itself  into  an  unfavorable 
geometr\-. 

New  §  71.23  would  be  titled:  "General 
license:  Plutonium-beryllium  special 
form  material." 

Paragraph  (a)  would  describe  the 
applicability  of  this  section,  exceptions 
to  the  requirements  of  Subparts  E  and  F, 
and  the  requirement  to  ship  Pu-Be 
sealed  sources  in  DOT  Type  A  packages. 

Paragraph  (b)  would  require  that 
shipments  of  Pu-Be  sealed  sources  be 
made  under  an  NRC-approved  QA 
program. 

Paragraph  (c)  would  require  a  1.000  g 
per  package  limit.  In  addition. 
plutonium-239  and  piutonium-241  may 
constitute  only  240  g  of  the  1 .000  g 
limit. 

Paragraph  (d)  would  require  that  a  CSI 
be  calculated  per  paragraph  (e).  and  the 
CSI  must  be  less  than  or  equal  to  100  0, 
For  shipments  of  multiple  packages,  the 
sum  of  the  CSIs  would  be  limited  to  less 
than  or  equal  to  50.0  for  a  nonexclusive 
use  conveyance,  and  to  less  than  or 
equal  to  100.0  for  an  exclusive  use 
conveyance. 

Paragraph  (e)  would  provide  an 
equation  to  calculate  the  CSI  for  Pu-Be 
sources.  This  equation  would  be  based 
upon  the  240  g  mass  limit  for  fissile 
nuclide  plutonium-239  and  plutonium- 
241  in  paragraph  (c). 

10  CFR  71.24     (Resened) 

10  CFR  71.25     (Reser\'ed) 

Existing  §§71.22  and  71.24  would  be 
redesignated  as  §§  71.24  and  71.25.  New 
§§  71.24  and  71.25  would  be  removed 
and  reserved. 

Subpart  D — Application  for  Package 
Approval 

10  CFR  71.41     Demonstration  of 
Compliance 

Paragraph  (a)  would  be  revised  to 
require  that  a  Type  B  package  which 
contains  radioactive  contents  with 
activity  greater  than  10 '  A  :  of  any 
radionuclide  must  meet  the  enhanced 
deep  immersion  test  found  in  §  71.61   A 
new  paragraph  (d)  would  be  added  to 
provide  special  package  authorizations. 

10  CFR  71.51     Additional 
Requirements  for  Type  B  Packages 

Paragraph  (a)  would  be  revised  to 
remove  the  reference  to  §  71.52.  because 
the  requirements  of  §71.52  have 
expired.  Paragraph  (d)  would  be  added 
to  require  that,  for  other  than  Type 
B(DP)  packages,  a  package  which 
contains  radioactive  contents  with 
activity  greater  than  10  ^  A :  of  any 
radionuclide  must  also  meet  the 
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enhanced  deep  immersion  test  found  in 
§71.61. 

10  CFR  71.53     Fissile  Material 
Exemptions  (Reserved) 

This  section  would  be  removed  and 
reserved;  its  contents  would  be  moved 
to  §71.15. 

10  CFR  71.55    General  Requirements 
for  Fissile  Material  Packages 

New  paragraphs  (f)  and  [g)  would  be 
added.  Paragraph  (f)  would  specify 
design  and  testing  for  fissile  material 
package  design  for  transport  by  aircraft, 
and  paragraph  (g)  would  address  UF  6 
criticality  exception  from  §  71.55(b). 
Additionally,  as  a  conforming  change, 
paragraph  (b)  would  be  updated  to 
support  new  paragraph  (g). 

10  CFR  71.59    Standards  for  Arrays  of 
Fissile  Material  Packages 

Paragraphs  (b)  and  (c)  would  be 
revised  to  use  the  term  CSl  (criticality 
safety  index). 

Paragraph  (b)  would  be  revised  to 
refer  to  a  CSI  rather  than  a  TI  for  nuclear 
criticality  control.  The  method  for 
calculating  a  CSl  would  be  the  same  as 
the  existing  method  for  a  TI  for  nuclear 
criticality  control. 

Paragraph  (c)  of  this  section  would  be 
revised  to  provide  direction  to  licensees 
when  the  CSI  is  exactly  equal  to  50.0, 
and  to  use  plain  language.  Subparagraph 
(1)  Would  be  revised  by  replacing  the 
term  "[n]ot  in  excess  of  10."  with  the 
term  "ll]ess  than  or  equal  to  50.0."  and 
would  provide  for  storage  incident  to 
transport.  New  paragraph  (c)(2)  would 
be  added  to  provide  for  shipment  of 
packages  with  a  CSI  of  less  than  50.0  on 
an  exclusive  use  conveyance.  The 
current  conveyance  limit  of  100  would 
be  retained.  Existing  paragraph  (c)(2) 
would  be  redesignated  as  new 
paragraph  (c)(3)  and  would  be  revised 
by  replacing  the  term  "(i]n  excess  of 
10."  with  the  term  "(gjreater  than  50.0." 
These  three  changes  would:  (1)  Provide 
greater  clarity  and  mathematical 
consistency  among  paragraphs  (c)(1), 
(c)(2).  and  (c)(3);  (2)  clarify  the  CSI 
limits  for  storage  incident  to  transport; 
and  (3)  increase  the  CSI  limit  per 
package  from  10  to  50  for  shipments 
made  with  nonexclusive  use 
conveyances. 

10  CFR  71.61     Special  Requirements  for 
Type  B  Packages  Containing  More  Than 
105  A2 

This  section  would  be  revised  to 
require  an  enhanced  water  immersion 
test  for  packages  used  for  radioactive 
contents  with  activity  greater  than  10^ 
A2.  The  title  of  this  section  would  also 
be  revised  to  reflect  that  the  scope  has 


been  broadened  beyond  irradiated 
nuclear  fuel. 

10  CFR  71.63     Special  Requirement  for 
Plutonium  Shipments 

The  title  would  be  revised  to  reflect 
only  a  single  "requirement"  rather  than 
multiple  requirements. 

Paragraph  (b)  would  be  removed. 

The  designation  of  the  remaining  text 
as  paragraph  (a)  would  be  removed, 
because  only  one  paragraph  would 
remain.  The  text  of  former  paragraph  (a) 
would  be  revised  to  use  plain  language. 
The  0.74-TBq  (20-Ci)  limit  and  solid 
form  requirement  would  be  retained. 

1 0  CFR  71.73    Hypothetical  Accident 
Conditions 

A  new  paragraph  (c)(2)  is  added  to 
require  a  crush  test  for  fissile  material 
packages. 

10  CFR  71.88     Air  Transport  of 
Plutonium 

Paragraph  (a)(2)  would  be  revised  to 
remove  the  70-Bq/g  (0.002-^Ci/g) 
specific  activity  value  and  substitute 
activity  concentration  values  for 
plutonium  found  in  Appendix  A,  Table 
A-2,  of  this  part.  This  revision  would  be 
a  conforming  change  to  the  revision  to 
new  §  71.14  to  ensure  consistent 
treatment  of  plutonium  between  these 
two  sections. 

Subpart  G — Operating  Controls  and 
Procedures 

10  CFR  71.91     Records 

As  a  conforming  change  to  Subpart  H, 
paragraphs  (b)  and  (c)  would  be 
redesignated  as  paragraphs  (c)  and  (d), 
respectively,  and  would  be  revised  by 
adding  the  terms  certificate  holder  and 
applicant  for  a  CoC.  New  paragraph  (b) 
would  be  added  to  require  a  certificate 
holder  to  keep  records  on  the  model, 
serial  number,  and  date  of  manufactiire 
of  a  packaging.  These  requirements  are 
similar  to  the  requirements  in  paragraph 
(a),  though  less  information  is  required. 
No  change  would  be  made  to  paragraph 
(a). 
10  CFR  71.93    Inspection  and  Tests 

As  a  conforming  change  to  Subpart  H, 
paragraphs  (a)  and  (b)  would  be  revised 
by  adding  the  terms  certificate  holder 
and  applicant  for  a  CoC.  Paragraph  (c) 
would  be  revised  to  require  the 
certificate  holder  to  notify  the  NRC 
before  it  begins  fabrication  of  a 
packaging  that  can  contain  material 
having  a  decay  heat  load  in  excess  of  5 
kW  or  a  maximum  normal  operating 
pressure  of  103  kPa  [kilo  Pascals]  (15 
Ibf/in  ^)  gauge.  This  notification  could 
be  for  either  fabricating  a  single 
packaging  or  the  beginning  of  a 


campaign  for  fabricating  multiple 
packagings.  This  notification  would  be 
in  accordance  with  the  requirements  of 
§  71.1,  rather  than  to  an  NRC  Regional 
Administrator.  This  change  in 
notification  location  is  consistent  with 
current  Commission  policy  and  would 
reduce  confusion  in  identifying  the 
appropriate  Regional  Administrator 
when  the  certificate  holder  and 
fabrication  location  are  overseas. 
Licensees  would  be  removed  from  this 
paragraph  because  the  NTIC  believes  that 
requiring  a  licensee,  who  does  not  own 
the  packaging,  to  notify  the  NRC  in 
advance  of  a  packaging  fabrication, 
when  the  licensee  may  not  use  the 
packaging  for  years,  is  inappropriate 
and  an  unreasonable  burden.  The  NRC 
believes  that  requiring  certificate 
holders  and  applicants  for  a  CoC  to 
notify  the  NRC  in  advance  of  fabricating 
a  packaging(s)  would  allow  the  NRC 
adequate  opportunity  to  inspect  these 
activities.  This  change  would  be  similar 
to  the  current  requirement  in  §  72.232(d) 
for  Part  72  certificate  holders  or 
applicants  for  a  CoC  to  notify  the  NRC 
45  days  before  starting  the  fabrication  of 
the  first  storage  cask  under  a  part  72 
CoC.  This  action  would  improve  the 
harmonization  between  these  two 
regulations  in  parts  71  and  72, 
particularly  regarding  dual-purpose 
casks  (i.e..  casks  intended  to  both  store 
and  transport  spent  fuel). 

10  CFR  71.95    Reports 

The  existing  introductory  text  and 
paragraphs  (a)  and  (b)  would  be 
combined  into  a  new  paragraph  (a) 
which  would  require  a  licensee,  after 
requesting  the  certificate  holder's  input, 
to  submit  a  written  report  to  the  NRC  in 
certain  circiunstances.  The  requirement 
for  the  licensee  to  request  input  from 
the  certificate  holder  during 
development  of  the  written  event  report 
would  ensure  that  design  deficiency 
issues  have  been  thoroughly  considered. 
The  licensee  would  also  be  required  to 
provide  the  certificate  holder  with  a 
copy  of  the  written  event  report,  after 
the  report  is  submitted  to  the  NRC.  This 
would  permit  the  certificate  holder  to 
monitor  and  trend  the  package 
performance  information,  arising  from 
package  use  by  multiple  licensees. 
Additionally,  requirements  on  timing 
and  submission  location  for  the  written 
reports  would  be  relocated  to  new 
paragraph  (c).  Furthermore,  the  30-day 
reporting  requirement  would  be 
lengAened  to  a  60-day  reporting 
requirement. 

The  existing  paragraph  (c)  has  been 
redesignated  as  paragraph  (b)  and 
revised  for  clarity. 
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New  paragraphs  (c)  and  (d)  would  be 
added  to  provide  requirements  on  the 
timing,  submission  location,  form,  and 
content  of  the  written  reports. 

10  CFR  71.100     Criminal  Penalties 

Section  223  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  (the  Act]  provides 
for  criminal  sanctions  for  willful 
violation  of,  attempted  violation  of,  or 
conspiracy  to  violate,  any  regulation 
issued  under  sections  161b,  161i,  or 
161o  of  the  Act.  The  Commission  stated 
in  a  final  rule  on  "Clarification  of 
Statutory  Authority  for  Purposes  of 
Criminal  Enforcement"  (57  FR  55082: 
November,  24.  1992),  that  substantive 
rules  under  sections  161b,  161i,  or  161o 
of  the  Act  include  those  rules  that  create 
"duties,  obligations,  conditions, 
restrictions,  limitations,  and 
prohibitions."  For  the  NRC  to  consider 
the  possibility  of  criminal  sanctions  for 
willful  violation  of,  attempted  violation 
of.  or  conspiracy  to  violate,  any 
substantive  regulations,  the  NRC  must 
have  clearly  identified  to  affected 
parties  which  regulations  in  Part  71  are 
substantive  rules.  Accordingly, 
paragraph  (b)  of  this  section  identifies 
those  Part  71  regulations  that  the  NRC 
does  not  consider  as  substantive 
regulations.  Thus,  willful  violation  of, 
attempted  violation  of,  or  conspiracy  to 
violate  any  of  the  regulations  listed  in 
paragraph  (b)  is  not  subject  to  possible 
criminal  sanctions. 

Paragraph  (b)  of  this  section  would  be 
revised  as  a  conforming  change.  The 
NRC  has  reviewed  new  §§  71.10.  71.151. 
71.153,  71.155,  71.157.  71.159,  71.161. 
71.163,  71.165,  71.167,  and  71.169  and 
considers  that  these  regulations  are  not 
substantive  rules.  Therefore,  new 
§§  71.10  and  71.151  through  71.169 
would  be  added  to  the  list  of  sections  in 
paragraph  (b).  The  NRC  reviewed  new 
§§71.9,  71.18,  71.23,  71.171,  71.173. 
71.175,  and  71.177.  and  considers  that 
these  regulations  are  substantive  rules. 
Therefore,  these  sections  would  not  be 
added  to  paragraph  (b).  Additionally, 
the  NRC  has  reviewed  the  existing 
§§  71.9,  71.10,  and  71.53  and  concluded 
these  sections  should  be  recharacterized 
as  substantive  rules.  Therefore,  new 
§§  71.13,  71.14.  and  71.18  would  not  be 
included  in  paragraph  (b).  Additionally, 
existing  §§  71.52  and  71.53  would  be 
removed  ft-om  paragraph  (b),  because 
these  section  numbers  have  been 
removed  from  part  71. 

Subpart  H — Quality  Assurance 

10  CFR  71.101     Quality  Assurance 
Requirements 

Paragraph  (a)  would  be  revised  by 
adding  two  new  sentences  to  the  end  of 


the  paragraph  specif\-ing  responsibilities 
for  certificate  holders  and  applicants  for 
a  CoC. 

Paragraph  (b)  would  be  revised  to  add 
the  terms  "certificate  holder"  and 
"applicant  for  a  CoC."  The  second 
sentence  would  be  revised  to  provide 
greater  clarity  and  consistency  within 
Subpart  H  by  referring  to  "the  QA 
requirement's  importance  to  safetv" 

Paragraph  (c)  would  be  revised  iiy 
redesignating  the  existing  text  as 
paragraph  (c)(1),  and  new  text  would  be 
added  on  submitting  QA  programs  in 
accordance  with  the  requirements  of 
§  71.1.  New  paragraph  (c)(2)  would  be 
added  to  provide  equivalent 
requirements  on  the  submission  of  QA 
programs  for  certificate  holders  and 
applicants  for  a  CoC. 

Paragraph  (f)  would  be  revised  to 
allow  the  use  of  existing  NRC-approved 
Part  71  and  Part  72  QA  programs,  in  lieu 
of  submitting  a  new  QA  program. 
Additionally,  the  terms  "certificate 
holder"  and  "applicant  for  a  CoC" 
would  be  added. 

Paragraph  (g)  would  be  revised  by 
making  a  minor  change  to  clarify  that 
§  34.31(b)  is  located  in  Chapter  I  of  Title 
10  of  the  Code  of  Federal  Regulations. 
Additionally,  as  a  conforming  change. 
§  71.12(b)  would  be  redesignated  as 
§  71.17(b). 

10  CFR  71.103     Quality  Assurance 
Organization 

Paragraph  (a)  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC."  Further,  the 
fourth  sentence  would  be  revised  to 
improve  clarity  and  consistency  within 
SulDpart  H  and  with  Part  72.  Subpart  G. 
by  referring  to  "the  functions  of 
structures,  systems,  and  components 
that  are  important  to  safety." 

10  CFR  71.105     Quality  Assurance 
Program 

Paragraphs  (a)  through  (d)  would  be 
revised  by  adding  the  terms  "certificate 
holder"  and  "applicant  for  a  CoC.  ' 

10  CFR  71.107     Package  Design  Control 

Paragraph  (a)  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC."  Further,  the 
last  sentence  would  be  revised  to 
improve  clarity  and  consistency  within 
Subpart  H  by  referring  to  "processes 
that  are  essential  to  the  functions  of  the 
materials,  parts,  and  components  that 
are  important  to  safety." 

Paragraph  (b)  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC."  Additionally, 
the  kst  sentence  would  be  revised  by 
replacing  the  text  "[c]hanges  in  the 
conditions  specified  in  the  package 


approval  require  NRC  approval.  *   *   *" 
with  "Icjhanges  in  the  conditions 
specified  in  the  CoC  require  NRC  prior 
approval.  •   *   *■ 

10  CFR  71.109    Procurement  Document 
Control 

This  section  would  be  revised  bv 
adding  the  terms  "certificate  holder" 
and  'applicant  for  a  CoC." 

10  CFR  71.111     In.structions. 
Procedures,  and  Drawings 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.113     Document  Control 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10CFR71115     Control  of  Purchased 
Material.  Equipment,  and  Services 

Paragraphs  (a)  through  (c)  would  be 
revised  by  adding  the  terms  "certificate 
holder  "  and  "applicant  for  a  CoC." 

10  CFR  71.117     Identification  and 
Control  of  Materials.  Parts,  and 
Components 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.119    Control  of  Special 
Processes 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.121     Internal  Inspection 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.123    Test  Control 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and    applicant  for  a  CoC." 

10  CFR  71.125     Control  of  Measuring 
and  Test  Equipment 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.127     Handling.  Storage,  and 
Shipping  Control 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.129     Inspection,  Test,  and 
Operating  Status 

Paragraph  (a)  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

Paragraph  (b)  would  remain 
unchanged. 
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10  CFR  71.131     Nonconforming 
Materials,  Parts,  or  Components 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC. " 

1 0  CFR  71.133     Corrective  Action 
This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.135     Quality  Assurance 
Records 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

10  CFR  71.137     Audits 

This  section  would  be  revised  by 
adding  the  terms  "certificate  holder" 
and  "applicant  for  a  CoC." 

Subpart  I— Application  for  Type  B(DP) 
Paclcage  Approval 

New  Subpart  I  would  be  added  to 
provide  requirements  on  the 
application,  review,  approval,  and 
amendment  of  a  CoC  for  a  Type  B(DP) 
package.  Requirements  would  also  be 
provided  on  the  submission  and 
periodic  updating  of  an  FSAR. 
Additionally,  requirements  would  be 
added  authorizing  a  certificate  holder  to 
make  minor  changes  to  the  design  of  a 
Type  B{DP)  package,  without  prior  NRC 
approval,  if  certain  tests  were  met. 
Further,  identification  would  be  made 
of  which  sections  in  Part  71  also  apply 
to  packages  approved  under  this  new 
subpart. 

10  CFR  71.151     Procedures  for 
Applying  for  a  Type  B(DP)  Package 
Approval 

This  new  section  would  describe  the 
process  for  submitting  an  application  to 
the  NRC  to  request  approval  of  a  Type 
B(DP)  package  design.  This  section 
would  be  similar  to  §  72.230. 

10  CFR  71.153     Contents  of  Application 

This  new  section  would  provide 
requirements  on  what  information  must 
be  contained  in  an  application  for  a 
Type  B(DP)  package  approval.  This 
section  would  be  similar  to  §  71.31. 

10  CFR  71.155     Package  Description 

This  new  section  would  provide 
requirements  on  the  description  of  a 
Type  B(DP)  package  (both  the  packaging 
and  its  contents)  which  must  be 
contained  in  an  application  for  package 
approval.  This  section  would  be  similar 
to  §71.33. 

10  CFR  71.157    Package  Evaluation 

This  new  section  would  provide 
requirements  which  an  application  for  a 


Type  B(DP)  package  must  demonstrate 
compliance  with  (i.e..  sections  in 
Subparts  E  and  F).  Additionally, 
because  the  Type  B(DP)  package  is  a 
fissile  material  package,  the  applicant 
would  be  required  to:  (1)  Determine  and 
provide  the  number  "N"  which  is  used 
in  determining  the  maximum  number  of 
fissile  packages  on  a  conveyance;  and 
(2)  provide  any  special  controls, 
precautions,  or  handling  instructions. 
This  section  would  be  similar  to  §  71.35. 

10  CFR  71.159    Quality  Assurance 

This  new  section  would  require  a 
certificate  holder  to  describe  the  quality 
assurance  program,  which  meets  the 
requirements  of  Subpart  H  of  Part  71 . 
that  would  be  used  to  design,  fabricate, 
test,  repair,  and  modify  a  Type  B(DP) 
package.  This  section  would  be  similar 
to  §71.37. 

10  CFR  71.161     Requirement  for 
Additional  information 

This  new  section  would  require  a 
certificate  holder  to  provide  the 
Commission  any  information  the  NRC 
requires  to  determine  if  a  CoC  should  be 
modified,  suspended,  or  revoked.  This 
section  would  be  similar  to  §  71.39. 

10  CFR  71.163     Issuance  of  an  NRC 
Certificate  of  Compliance 

This  new  section  would  provide 
direction  to  the  NRC  staff  on  criteria  for 
approving  a  Type  B(DP)  CoC.  This 
section  would  be  similar  to  §  72.238. 

1 0  CFR  71 .165    Conditions  for  Package 
Reapproval 

This  new  section  would  provide 
direction  to  a  certificate  holder  who 
desires  to  renew  a  Type  B(DP)  CoC  or 
a  Part  71  QA  program  approval.  This 
section  would  be  similar  to  §  71.38. 

10  CFR  71.167    Application  To  Amend 
a  Certificate  of  Compliance 

This  new  section  would  provide 
direction  to  a  certificate  holder  who 
wishes  to  amend  the  CoC  for  a  Type 
B(DP)  package.  This  section  would  be 
similar  to  §  72.244. 

10  CFR  71.169  Issuance  of  an 
Amendment  to  a  Certificate  of 
Compliance 

This  new  section  would  provide 
direction  to  the  NRC  staff  on  issuance  of 
an  amendment  to  a  Type  B(DP)  package 
CoC.  This  section  would  be  similar  to 
§72.246. 
10  CFR  71.171     Inspections  and  Tests 

This  new  section  would  require  a 
certificate  holder  to  permit  and  to  make 
provisions  for  NRC  inspections  at 
facilities  used  to  design,  fabricate,  or 


test  a  Type  B{DP)  package.  This  section 
would  also  require  a  certificate  holder  to 
make  records  available  and  to  perform 
tests  the  Commission  deems  necessary. 
This  section  would  be  similar  to 
§72.232. 

10  CFR  71.173    Recordkeeping  and  . 
Reports 

This  new  section  would  provide 
requirements  on  submitting  reports  to 
the  NRC  and  on  maintaining  records  of 
fabricated  Type  B(DP)  packages.  This 
section  would  be  similar  to  §  72.242. 

10  CFR  71.175    Changes 

This  new  section  would  provide 
requirements  permitting  a  Part  71 
certificate  holder  to  make  changes  to  the 
design  of  a  Type  B(DP)  package  without 
prior  NRC  approval.  The  certificate 
holder  would  be  required  to 
periodically  submit  to  the  NRC  a 
summary  of  any  changes  made  under 
§  71.175.  This  section  would  be  similar 
to  §72.48. 

10  CFR  71.177     Safety  Analysis  Report 
Updating 

This  new  section  would  provide 
requirements  for  a  Type  B(DP) 
certificate  holder  on:  (1)  An  initial 
submittal  of  an  FSAR  to  the  NRC;  (2) 
submitting  periodic  updates  of  the 
FSAR  to  the  NRC;  and  (3)  providing  a 
copy  of  the  updated  FSAR  to  each 
licensee  using  the  Type  B(DP)  package. 
This  section  would  be  similar  to 
§72.248. 

Appendix  A  to  Part  71— Determination 
of  A  I  and  A2 

No  changes  were  made  in  Paragraphs 
I,  in,  and  V;  however,  these  paragraphs 
would  be  included  due  to  revising 
Appendix  A  in  its  entirety. 

Paragraph  II  would  be  revised  to  use 
plain  language  and  would  be 
redesignated  as  subparagraph  11(a).  The 
intent  of  existing  paragraph  II  would  not 
be  changed;  however,  the  reference  to 
existing  Table  A-2  would  be  revised  as 
a  conforming  change  to  the  new  Table 
A-3.  New  paragraph  11(b)  would  be 
added  to  provide  direction  on 
determining  exempt  material  activity 
concentration  and  exempt  consignment 
activity  values  when  a  radionuclide  has 
been  identified  as  a  constituent  of  a 
proposed  shipment,  but  the  individual 
radionuclide  is  not  listed  in  Table  A-2. 
Consequently,  the  structure  of 
paragraphs  11(a)  and  Ilfb)  would  be  the 
same.  New  paragraph  11(c)  would  be 
added  to  provide  direction  to  licensees 
on  how  to  submit  requests  for 
Commission  prior  approval  of  either  Ai 
and  A2  values  or  exempt  material 
activity  concentration  and  exempt 
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consignment  activity  values,  for 
radionuclides  that  are  not  listed  in 
Tables  A-1  and  A-2.  respectively. 

Paragraph  IV  would  be  revised  by 
adding  new  paragraphs  (e)  and  (f)  to 
provide  equations  to  use  in  determining 
a  consolidated  exempt  material  activity 
concentration  and  exempt  consignment 
activity  values  when  a  shipment 
contains  multiple  radionuclides.  The 
existing  text  describing  an  alternative 
method  for  calculating  the  Ai  and  A: 
value  of  a  mixture  would  be 
redesignated  as  paragraphs  (c)  and  (d). 
No  changes  would  be  made  from  the 
existing  equations. 

Appendix  A.  Table  A-1 — Ai  and  A: 
Values  for  Radionuclides 

This  Table  would  be  revised  to  reflect 
the  values  from  TS-R-1. 

Appendix  A,  Table  A-2 — Exempt 
Material  Activity  Concentrations  and 
Exempt  Consignment  Activity  Limits  for 
Radionuclides 

A  new  Table  A-2  would  be  added  to 
Appendix  A  of  Part  71.  This  table  would 
contain  the  values  of  Exempt  Material 
Activity  Concentrations  and  Exempt 
Consignment  Activity  Limits  for 
selected  radionuclides.  Table  A-2  is 
referenced  in  new  §  71.14(a)(2).  and  is 
used  by  §  71.14  to  determine  when 
concentrations  of  material  are  not 
considered  radioactive  material,  for  the 
purposes  of  transportation. 

Appendix  A.  Table  A-3 — General 
Values  for  A  i  and  A: 

The  existing  Table  A-2  would  be 
redesignated  as  new  Table  A-3.  and  the 
values  would  be  revised  to  reflect  the 
changes  from  IAEA  TS-R-1, 

Appendix  A,  Table  A-4 — Activity  Mass 
Relationships  for  Uranium 

The  existing  Table  A-3  would  be 
redesignated  as  new  Table  A-4.  No 
changes  would  be  made  to  the  values 
contained  in  new  Table  A-4. 


VL  Criminal  Penalties 

For  the  purposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA).  the 
Commission  is  proposing  to  issue 
amendments  to  amend  10  CFR  Part  71 
under  one  or  more  of  sections  161b. 
161i.  or  1610  of  the  AEA.  Willful 
violations  of  the  rule  would  be  subject 
to  criminal  enforcement. 

The  following  is  a  list  of  substantive 
rule  sections  being  revised  or  added  in 
this  rulemaking:  §§  71.1,  71.3,  71.5, 
71.8,  71.9,  71.12,  71.13,  71.14.  71.15. 
71.17,  71.18.  71.19.  71.20,  71.21.  71.22. 
71.23,  71.61,  71.63,  71.88.  71.91.  71.93. 
71.95,  71.101,  71.103,  71.105.  71.107, 
71.109.  71.111,  71.113,  71.115.  71.117. 
71.119.  71.121,  71.123.  71.125,  71.127. 
71.129.  71.131,  71.133,  71.135,  71.137. 
71.171.  71.173,  71.175.  and  71.177. 

VIL  Issues  of  Compatibility  for 
Agreement  States 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  which 
became  effective  on  September  3.  1997 
(62  FR  46517),  NRC  program  elements 
(including  regulations)  are  placed  into 
four  compatibility  categories.  In 
addition,  NRC  program  elements  also 
are  identified  as  having  particular 
health  and  safety  significance  or  as 
being  reserved  solely  to  the  NRC. 
Compatibility  Category  A  are  those 
program  elements  that  are  basic 
radiation  protection  standards  and 
scientific  terms  and  definitions  that  are 
necessary  to  understand  radiation 
protection  concepts.  An  Agreement 
State  should  adopt  Category  A  program 
elements  in  an  essentially  identical 
manner  in  order  to  provide  uniformity 
in  the  regulation  of  agreement  material 
on  a  nationwide  basis.  Compatibility 
Category-  B  are  those  program  elements 
that  apply  to  activities  that  have  direct 
and  significant  effects  in  multiple 
jurisdictions.  An  Agreement  State 
should  adopt  Categor)-  B  program 


elements  in  an  essentially  identical 
manner.  Compatibility  Category  C  are 
those  program  elements  that  do  not 
meet  the  criteria  of  Category  A  or  B,  but 
the  essential  objectives  of  which  an 
Agreement  State  should  adopt  to  avoid 
conflict,  duplication,  gaps,  or  other 
conditions  that  would  jt^opardize  an 
orderly  pattern  in  the  regulation  of 
agreement  material  on  a  nationwide 
basis.  An  Agreement  State  should  adopt 
the  essential  ob)ectives  of  the  Categon*- 
C  program  elements.  Compatibility 
Categor>-  D  are  those  program  elements 
that  do  not  meet  any  of  the  criteria  of 
Category  A,  B,  or  C,  above,  and,  thus,  do 
not  need  to  be  adopted  by  Agreement 
States  for  purposes  of  compatibility  A 
bracket  around  a  categon.'  means  that 
the  section  may  have  been  adopted 
elsewhere  and  it  is  not  necessary  to 
adopt  it  again.  Health  and  Safety  (H&S) 
are  program  elements  that  are  not 
required  for  compatibility  (i.e..  Category 
D).  but  areidentifipd  as  having  a 
particular  health  and  safety  role  (i.e., 
adequacy)  in  the  regulation  of 
agreement  material  within  the  State. 
Although  nut  requiri^d  for  cumpatibility, 
the  State  should  adopt  program 
elements  in  this  category  based  on  those 
of  NRC  that  embody  the  essential 
objectives  of  the  NRC  program  elements 
because  of  particular  health  and  safety 
considerations.  Compatibility  Category 
NRC  are  those  program  elements  that 
address  areas  of  regulation  that  cannot 
be  relinquished  to  Agreement  States 
pursuant  to  the  Atomic  Energy  Act,  as 
amended,  or  provisions  of  Title  10  of 
the  Code  of  Federal  Regulations.  These 
program  elements  should  not  be 
adopted  by  Agreement  States,  The 
following  table  lists  the  Part  71 
revisions  and  their  corresponding 
categorization  under  the  "Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs  " 


Part  71  .—Packaging  and  Transportation  of  Radioactive  Material 


Regulation 
section 

Section  title 

Compatibility  category 

Comments 

§71.0  

Purpose  and  Scope  ,,. 

D 

This  provision  does  not  meet  any  of  the  criteria  for  designations  Category 
A.  B,  C.  or  health  and  safety  Thus   it  does  not  need  to  be  adopted  by 

Agreement  States 

§71,1   

Communications  and 

D  

This  provision  does  not  meet  any  of  the  cntena  tor  designations  Category 

Records, 

A,  B,  C  or  health  and  safety  Thus  it  does  not  need  to  be  adopted  by 
Agreement  Stales 

§71,2  

Interpretations 

D  

This  provision  does  not  meet  any  of  the  cntena  for  designations  Category 
A.  B,  C,  or  health  and  safety  Thus,  it  does  not  need  to  be  adopted  by 
Agreement  States 

§71.3  

Requirements  tor  li- 
cense. 

D    , 

This  provision  does  not  meet  any  ot  the  cntena  for  designations  Category 
A,  8,  C,  or  health  and  safety  Thus,  it  does  not  need  to  be  adopted  by 

Agreement  States, 

§71.4  

Definitions  
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Part  71  .—Packaging  and  Transportation  of  Radioactive  Material— Continued 


Regulation 
section 


Section  title 


Compatibility  category 


[B] 


IB] 


Certificate  of  Compli-       D 
ance  (CoC). 


Criticality  of  Safety  B 

Index 


Deutenum 


DOT  

Fissile  material    [B] 


Graptiite 


High-level  radioactive 
waste  or  HLW. 


Low  Specific  Activity 
(LSA)  material. 


[B] 


Package 


[Bl 


Comments 


This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner   The  bracket  "B"  indicates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary 
This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  The  bracket  "B"  indicates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary 
This  definition  is  not  required  for  compatibility  since  it  defines  a  term  which 
pertains  to  an  area  reserved  to  NRC.  A  State  may  adopt  this  definition 
for  purposes  of  clarity  or  communication.  This  definition  can  be  adopted 
by  Agreement  States  since  it  in  and  of  itself  does  not  convey  any  author- 
ity whereby  a  State  can  regulate  in  an  exclusive  NRC  jurisdiction.  How- 
ever, if  a  State  chooses  to  define  the  term  then  the  definition  should  be 
essentially  identical.  In  addition,  this  tenn  does  not  meet  any  of  the  cn- 
teria  of  the  Category  A,  B.  C.  or  health  and  safety,  and  this  term  is  wide- 
ly accepted  as  an  area  of  sole  responsibility  of  the  NRC. 
This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  In  addition,  this  definition  is  needed  for  a 
common  understanding  beyond  a  plain  dictionary  meaning  of  the  term  in 
order  to  implement  §§71.22  and  71.23. 
This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  jurisdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  In  addition,  this  definition  is  needed  for  a 
common  understanding  beyond  a  plain  dictionary  meaning  of  the  term  in 
order  to  implement  §71.15. 
This  term  does  not  meet  any  of  the  criteria  of  the  Category  A,  B,  C,  or 
health  and  safety  because  it  is  a  widely  accepted  abbreviation  for  the  U. 
S.  Department  of  Transportation. 
This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  The  bracket  "B"  indicates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary. 
This  definition  is  needed  for  a  common  understanding  beyond  a  plain  dic- 
tionary meaning  of  the  term  in  order  to  implement  §71.15,  which  has  di- 
rect ar\d  significant  transboundary  effects. 
This  definition  is  not  required  for  compatibility  since  it  defines  a  term  which 
pertains  to  an  area  reserved  to  NRC.  A  State  may  adopt  this  definition 
for  purposes  of  clarity  or  communication.  This  definition  can  be  adopted 
by  Agreement  States  since  it  in  and  of  itself  does  not  convey  any  author- 
ity whereby  a  State  can  regulate  in  an  exclusive  NRC  junsdiction.  How- 
ever, if  a  State  chooses  to  define  the  term,  then  the  definition  should  be 
essentially  identical. 
This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  jurisdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  The  bracket  "B"  indkates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary. 
This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  The  bracket  "B"  indicates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary. 
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Part  71.— Packaging  and  Transportation  of  Radioactive  Material— Continued 


Regulation 
section 


Section  title 


Compatibility  category 


Comments 


§71.5 

§71.6 
§717 
§71.8 


Spent  nuclear  fuel  or 
Spent  fuel 


Structures,  systems, 
and  components  im- 
portant to  safety 
(SSCs). 


Transport  index 


Transportation  of  li- 
censed material 


Information  collection 
requirements:  0MB 
approval 

Completeness  and  ac- 
curacy of  informa- 
tion. 

Deliberate  misconduct 


§71.9  . 
§71.10 
§71.14 


§71.15 


Employee  protection 


Public  inspection  of 
application. 

Exemptions  for  low 
level  matenal. 


Exemptions  from  clas- 
sification as  fissile 
material. 


D  This  definition  is  not  required  for  compatibility  since  it  defines  a  term  which 

I  pertains  to  an  area  reserved  to  NRC  A  State  may  adopt  this  definition 
for  purposes  of  clanty  or  communication  This  defmitio^  can  be  adopted 
I  by  Agreement  States  since  it  m  and  ot  itseif  does  not  convey  any  author- 
i  ity  whereby  a  State  can  regulate  n  an  exclusive  NRC  junsdiction  How- 
!  ever  if  a  State  chooses  to  define  the  term  then  the  defimi^on  snojio  De 
essentially  identical 

D I  This  definition  is  not  required  for  compatibility  smce  ii  def  nes  a  lerTi  whicr^ 

j  pertains  to  an  area  reserved  to  NRC  A  State  may  aoop;  tnis  defm'tion 
I  for  purposes  ot  clanty  or  communication  This  defimtion  can  be  aoopteo 
by  Agreement  States  since  it  m  and  ot  itselJ  does  not  conve\  any  author- 
ity whereby  a  State  can  regulate  m  an  exclusive  NRC  jurisdiction  How- 
ever, if  a  State  chooses  to  defme  the  term,  then  the  definition  shouio  be 
essentially  identical 

[B] This  definition  is  designated  Compatibility  Category  B  because  it  applies  to 

activities  that  have  direct  and  signficant  effects  m  multiple  lunsdictions 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner  The  bracket  B  indicates  that  if  a  State 
has  adopted  this  definition  m  another  portion  of  its  regulations  sucn  as 
the  State's  DOT  regulations  then  the  adoption  of  tn,s  definition  is  not 
necessary 

B   This  provision  is  designated  Compatibility  Category  B  because  it  applies  to 

activities  that  have  direct  and  significant  effects  m  multiple  junsdictions 
An  Agreement  State  should  adopt  Category  B  program  elements  m  an 
essentially  identical  manner 

D  This  provision  does  not  meet  any  of  the  cntena  tor  designations  Categop> 

A   B.  C,  or  health  and  safety   Thus,  it  does  not  need  to  be  adopted  by 
Agreement  States 
This  provision  does  not  meet  any  of  the  cntena  for  designations  Category 
A.  B.  C.  or  health  and  safety   Thus   it  does  not  need  to  be  adopted  by 
Agreement  States 
The  Commission  determined  m  response  to  SECY-97-156  that  Agreement 
States  should  adopt  the  essential  objectives  of  this  provision    if  delib- 
erate misconduct  and  wrongdoing  issues  involving  Agreement  State  li- 
censees were  not  pursued  ana  closed  by  Agreement  States  men  a  po- 
tential gap  may  be  created  between  NRC  and  Agreement  State  pro- 
grams 
This  provision  does  not  meet  any  of  the  cntena  tor  designations  Category 
A,  B.  C.  or  health  and  safety   Thus   it  does  not  need  to  be  adopted  bv 
Agreement  States 
This  provision  does  not  meet  any  of  the  cnteria  tor  designations  Category 
A.  B,  C,  or  health  and  safety   Thus   it  does  not  need  to  be  adopted  bv 
Agreement  States 
Paragraph  (a)  is  designated  as  a  Compatibility  Category  B  because  o*  the 
significant  transboundary  impacts  with  respect  to  the  •mpiementation  of 
the   "Exempt  Activity  Corrcentration  Values     for  individual  radionuclides 
in  Appendix  A,  which  is  designated  as  a  Compatibility  Category  B 
Paragraphs  (b)  and  (c)  are  designated  Compatibility  Category    NRC     This 
provision  is  reserved  to  the  NRC  because  it  delineates  NRC  s  autnonty 
from  that  of  DOTs  m  the  area  of  transportation  of  radioactive  matenals 
These  provisions  relinquish  to  DOT  the  control  of  types  of  shipment  that 
are  of  low  nsk  both  from  radiation  and  cnticality  standpoints   Further  to 
ensure  that  only  low  cnticality  nsk  shipments  are  included  m  the  area  ot 
DOT  authonty,  these  provisions  restnct  the  exemption  to  Type  A  ana 
Low-Specific-Activity  (LSA)  or  Surtace  Contaminated  Objects  (SCOsi 
that  either  contain  no  fissile  material  or  satisfy  the  fissiie  material  exemp- 
tion requirements  m  §71  15    Finally    this  provision  is  reservea  to  the 
NRC  because  this  exemption  does  not  relieve  licensees  f''om  DOT  re- 
quirements  by    reason   of   NRC  s   authonty    Thus     Agreement   States 
should  not  adopt  this  provision  in  order  to  retain  their  ability  to  implement 
all  of  49  CFR  as  directed  by  DOT 

[Bl  This  provision  is  designated  Compatibility  Category  B  because  ii  applies  to 

activities  that  have  direct  and  significant  effects  m  multiple  jurisdictions 
An  Agreement  State  should  adopt  Category  B  program  elements  m  an 
essentially  identical  manner  The  bracket  B  indicates  that  if  a  State 
has  adopted  this  definition  m  another  portion  of  its  regulations  sucn  as 
the  State's  DOT  regulations  then  the  adoption  of  this  definition  is  no' 
necessary 


D 


B-paragraph  (a)  NRC- 
paragraphs  (b)  and 

(c). 
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Regulation 
section 


§71.23 


§71.24 


§71  25 
§71.41 

§71.51 


§71.53 


§71.55 


§71.59 


§71.61 


§71.63 


§71.73 
§71.88 


§71.91 


§71.93 


§71.95 


§71.100 
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Section  title 


Compatibility  category 


§71.17 

§71  18 

§71  19 
§71  22 


General  license:  NRC- 
approved  package. 


General  license;  NRC- 
approved  Type 
B(DP)  package 

Previously  approved 
package 

General  license: 
Fissile  matenal 


NRC 


NRC 


(Bl 


General  license:  Plu-       [B] 
tonium-beryllium 
special  form  mate- 
rial. 


[Reserved] 


[Reserved] 

Demonstration  of 
compliance 

Additional  require- 
ments for  Type  B 
packages. 

[Reserved] 


nium. 


Records 


Reports 


Criminal  penalties 


NRC 
NRC 


General  requirements    ,  NRC 
for  fissile  matenal      | 
packages 

Standards  for  arrays 
of  fissile  matenal 
packages 

Special  requirements 
for  Type  B  pack- 
ages containing 
moretfian  10*A: 

Special  requirements 
for  Plutonium  ship- 
ments. 

Hypothetical  accident 
conditions 

Air  transport  of  pluto- 


NRC 


NRC 


NRC 


NRC 


B 


Inspection  and  tests        D 


Comments 


This  provision  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  jurisdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner. 

This  provision  is  resen/ed  to  NRC  the  NRC  because  it  addresses  pack- 
ages intended  for  both  the  storage  and  transporlation  of  spent  fuel. 

This  provision  is  reserved  to  the  NRC  because  it  addresses  packages  in- 
tended for  both  the  storage  and  transporlation  of  spent  fuel. 

§71  22  was  previously  entitled.  "General  license:  Fissile  matenal,  limited 
quantity,  controlled  shipment."  It  was  designated  a  Compatibility  Cat- 
egory D.  As  a  part  of  this  amendment,  this  section  was  removed. 

This  provision  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
•An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  The  bracket  "B"  indicates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary. 

This  provision  is  designated  Compatibility  Category  B  because  it  applies  to 
activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 
An  Agreement  State  should  adopt  Category  B  program  elements  in  an 
essentially  identical  manner.  The  bracket  "B"  indicates  that  if  a  State 
has  adopted  this  definition  in  another  portion  of  its  regulations,  such  as 
the  State's  DOT  regulations,  then  the  adoption  of  this  definition  is  not 
necessary 

§  71  24  was  previously  entitled,  "General  license:  Fissile  matenal.  limited 
moderator  controlled  shipment."  It  was  designated  a  Compatibility  Cat- 
egory NRC.  As  a  part  of  this  amendment,  this  section  was  removed. 

§  71  25  is  a  new  section  that  is  reserved. 

This  provision  is  designated  NRC  because  it  addresses  an  area  resen/ed 
to  NRC's  regulatory  authority. 

This  provision  is  designated  NRC  because  it  addresses  an  area  reserved 
to  NRC's  regulatory  authority,  which  is  the  approval  of  Type  B  packages. 

§  71  53  was  previously  entitled.  "Fissile  material  exemptions. "  It  was  des- 
ignated a  Compatibility  Category  NRC.  As  a  part  of  this  amendment,  the 
provision  was  removed. 

This  provision  is  designated  NRC  because  it  addresses  an  area  reserved 
to  NRC's  regulatory  authority. 

This  provision  is  designated  NRC  because  it  addresses  an  area  reserved 
to  NRC's  regulatory  authority. 

This  provision  is  designated  NRC  because  it  addresses  an  area  reserved 
to  NRC's  regulatory  authority. 

This  provision  is  designated  NRC  because  it  addresses  an  area  reserved 
to  NRC's  regulatory  authority. 

This  provision  is  designated  NRC  because  it  addresses  an  area  reserved 

to  NRC's  regulatory  authority. 
This  provision  is  designated  Compatibility  Category  B  because  it  applies  to 

activities  that  have  direct  and  significant  effects  in  multiple  junsdictions. 

An  Agreement  State  should  adopt  Category  B  program  elements  in  an 

essentially  identical  manner. 
This  provision  does  not  meet  any  of  the  criteria  for  designations  Category 

A,  B.  C,  or  health  and  safety.  Thus,  it  does  not  need  to  be  adopted  by 

Agreement  States. 
This  provision  does  not  meet  any  of  the  criteria  for  designations  Category 

A,  B,  C,  or  health  and  safety.  Thus,  it  does  not  need  to  be  adopted  by 

Agreement  States. 
This  provision  does  not  meet  any  of  the  criteria  for  designations  Category 

A,  B,  C,  or  health  and  safety.  Thus,  it  does  not  need  to  be  adopted  by 

Agreement  States. 
This  provision  does  not  meet  penalties  any  of  the  criteria  for  designations 

Category  A,  B,  C,  or  health  and  safety.  Thus,  it  does  not  need  to  be 

adopted  by  Agreement  States. 
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Regulation 
section 


Section  title 


Compatibility  category 


Comments 


§71.101 


§71.103 


§71.105 


Quality  assurance  re- 
quirements. 


Quality  assurance  or- 
ganization. 


Quality  assurance  pro- 
gram. 


§71.107 
§71.109 
§71.111 
§71.113 
§71.115 


D — Paragraphs  (a), 
(b).  (c)(1)  and  (f) 
are  designated  D 
for  those  States 
which  have  no  li- 
censees that  use 
Type  B  packages. 
C— Paragraphs  (a), 
(b)  and  (c)(1)  are 
designated  C  for 
those  States  which 
have  licensees  that 
use  Type  B  pack- 
ages. 
D — paragraph  (f) 
C— paragraph  (g) 
NRC — paragraph 
(c)(2).  (d)  and  (e) 


D— for  those  States 
which  have  no  li- 
censees that  use 
Type  B  packages. 

[C]— Paragraph  (a)  is 
designated 

[C]  for  those  States 
which  have  licens- 
ees that  use  Type  B 
packages. 

C— Paragraph  (b)  is 
designated  C  tor 
those  States  which 
have  licensees  that 
use  Type  B  pack- 
ages. 

D — paragraphs  (d). 
(e).  and  (f) 

D — for  those  States 
which  have  no  li- 
censees that  use 
Type  B  packages 

C — Paragraphs  (a) 
and  (b)  are  des- 
ignated as  C  for 
those  States  which 
have  licensees  that 
use  Type  B  pack- 
ages. 

D — paragraph  (c) 


NRC 


Package  design  con- 
trol 

Procurement  docu- 
ment control 

Instructions,  proce- 
dures, and  drawings. 

Document  control NRC 


NRC 


NRC 


Control  of  purchased 
material,  equipment, 
and  services. 


NRC 


Paragraphs  (a),  (b).  and  (c)(1)  are  designated  Category  C  and  the  essen- 
tial ot)jectives  of  these  provisions  should  be  adopted  by  those  Agree- 
ment States  which  have  licensees  who  use  Type  B  pacKages  These 
provisions  are  designated  Category  C  because  the  quality  assurance  of 
Type  B  packages  is  an  activity  thai  is  needed  m  order  to  avoid  a  nation- 
wide gap  in  the  regulation  of  the  transportation  of  radioactive  matenals 
If  these  provisions  are  not  adopted  this  could  result  in  undesirable  con- 
sequences in  multiple  junsdictions  The  essential  obiectiye  o!  paragraph 
(a)  is  that  each  licensee  who  uses  a  Type  B  package  is  responsible  tor 
the  quality  assurance  requirements  which  apply  to  the  use  of  a  package 
The  essential  objective  of  paragraph  (b)  is  that  each  licensee  who  uses 
a  Type  B  package  shall  establish  maintain,  and  execute  a  qualify  assur- 
ance program  The  essential  objective  of  paragraph  (cid  i  is  that  each  li- 
censee who  uses  a  Type  B  package  shall,  pnor  to  the  use  ot  any  pack- 
age for  the  shipment  of  any  matenal  subject  to  this  pan  obtain  approval 
of  Its  quality  assurance  program  by  the  regulatory  agency 


Paragraph  (f)  is  not  required  for  compatibility  because  the  States  have  tt>e 
flexibility  to  determine  whether  they  wish  to  accept  a  previously  ap- 
proved quality  assurance  program 

For  paragraph  (a),  those  States  which  have  licenses  that  use  Type  B  pack- 
ages, and  have  adopted  the  essential  objectives  of  §7i  lOiiai  it  is  not 
necessary  for  them  to  adopt  this  provision  again 

Paragraph  (b)  is  designated  as  a  Category  C  and  the  essential  objectives 
of  these  provisions  should  t>e  adopted  by  those  Agreement  Slates  which 
have  licensees  who  use  Type  B  packages  This  provision  is  designated 
Category  C  because  the  quality  assurance  of  Type  B  packages  is  an  ac- 
tivity that  IS  needed  in  order  to  avoid  a  nationwide  gap  m  the  regulation 
of  the  transportation  of  radioactive  materials  If  these  provisions  are  not 
adopted,  this  could  result  m  undesirable  consequences  m  multiple  juns- 
dictions The  essential  objective  of  paragraph  (b)  is  that  each  licensee 
who  uses  a  Type  B  package  should  venfy  by  procedures  such  as  check- 
ing, auditing,  and  inspection  that  activities  affecting  the  safety-related 
functions  have  been  performed  correctly 


Paragraphs  (a)  and  (b)  are  designated  Category  C  for  those  States  which 
have  licensees  that  use  Type  B  packages  These  provisions  are  des- 
ignated Category  C  because  the  quality  assurance  of  Type  B  packages 
is  an  activity  that  is  needed  in  order  to  avoid  a  nationwide  gap  m  the 
regulation  of  the  transportation  of  radioactive  matenals  If  these  provi- 
sions are  not  adopted,  this  could  result  m  undesirable  c^Dnsequences  m 
multiple  junsdictions  The  essential  objectives  of  paragraph  (a)  are  that 
each  licensee  who  uses  a  Type  B  package  shall  document  the  quality 
assurance  program  by  wntlen  procedures  or  instructions  and  shall  carry 
out  the  program  in  accordance  with  those  procedures  throughout  the  pe- 
nod  dunng  which  the  packaging  is  used,  and  shall  identity  the  matenal 
and  components  covered  by  the  quality  assurance  program  The  essen- 
tial objective  of  paragraph  (b)  is  that  each  licensee  who  uses  a  Type  B 
package  shall,  through  its  quality  assurance  program  provide  control 
over  activities  aftecting  the  quality  of  the  identified  matenals  and  compo- 
nents to  an  extent  to  assure  that  Type  B  packages  are  shipped  and 
maintained  in  accordance  with  the  certificate  of  compliance  or  other  ap- 
proval 

This  provision  is  reserved  to  the  NRC  because  it  addresses  the  design 
fabrication,  modification,  and  approval  of  Type  B  packages 

This  provision  is  reserved  to  the  NRC  because  it  addresses  the  design, 
fabncation,  modification,  and  approval  of  Type  B  packages 

This  provision  is  reserved  to  the  NRC  because  it  addresses  the  design, 
fabncation,  modification,  and  approval  otType  B  packages 

This  provision  is  reserved  to  the  NRC  t)ecause  it  addresses  the  design, 
fabrication,  modification,  and  approval  of  Type  B  packages 

This  provision  is  reserved  to  the  NRC  because  it  addresses  the  design 
fabrication,  modification,  and  approval  of  Type  B  packages 
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Regulation 
section 


§71.135 


§71.137 
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Section  title 


Compatibility  category 


Comments 


§71,117  . 

§71.119  . 
§71.121  . 
§71.123  . 
§71.125  . 
§71.127  . 

I 

§71.129  . 
§71.131  . 
§71,133  . 


Identification  and  con- 
trol of  matenals, 
parts,  and  compo- 
nents. 

Control  of  special 
processes 

Intemal  Inspection  


Test  control 


Control  of  measuring 
and  test  equipment 

Handling,  storage,  and 
shipping  control. 


Inspection,  test,  and 
operating  status 

Nonconforming  mate- 
rials, parts,  or  com- 
ponents. 

Corrective  action 


Quality  assurance 
reconjs. 


Audits 


§§71,151  Subpart  I— Type 

tfirough  71.177,       B(DP)  Package  Ap- 
proval 

Appendix  A  Determination  of  A, 

and  Av 


NRC  This  provision  is  resen/ed  to  the  NRC  because  it  addresses  the  design, 

fabrication,  modification,  and  approval  of  Type  B  packages. 


NRC 
NRC 
NRC 
NRC 


D — for  those  States 
which  have  no  li- 
censees that  use 
Type  B  packages 

[C)-— for  those  States 
which  have  licens- 
ees that  use  Type  B 
packages 

D 


D — for  ttiose  States 
which  have  no  li- 
censees ttiat  use 
Type  B  packages 

C — for  those  States 
which  have  licens- 
ees that  use  Type  B 
packages 


D — for  those  States 
which  have  no  li- 
censees that  use 
Type  B  packages 

C — for  those  States 
wtiich  have  lk»ns- 
ees  that  use  Type  B 
packages 

D — for  those  States 
which  have  no  li- 
censees that  use 
Type  B  packages 

C — for  those  States 
which  have  licens- 
ees that  use  Type  B 
packages 


NRC 


This  provision  is  reserved  to  the  NRC 
fabrication,  modification,  and  approval 

This  provision  is  reserved  to  the  NRC 
fabrication,  modification,  and  approval 

This  provision  is  reserved  to  the  NRC 
fabrication,  modification,  and  approval 

This  provision  is  reserved  to  the  NRC 
fabrication,  modification,  and  approval 

For  those  States  which  have  licensees 
have  adopted  the  essential  objectives 
for  them  to  adopt  this  provision  again. 


because  it  addresses  the  design, 
of  Type  B  packages, 
because  it  addresses  the  design, 
of  Type  B  packages, 
because  It  addresses  the  design, 
of  Type  B  packages, 
because  it  addresses  the  design, 
of  Type  B  packages, 
that  use  Type  B  packages,  and 
of  §7 1.1 05(b),  it  is  not  necessary 


This  provision  does  not  meet  any  of  the  criteria  for  designations  Category 
A,  B,  C,  or  health  and  safety.  Thus,  it  does  not  need  to  be  adopted  by 
Agreement  States. 

This  provision  does  not  meet  any  of  the  criteria  for  designations  Category 
A,  B,  C,  or  health  and  safety.  Thus,  it  does  not  need  to  be  adopted  by 
Agreement  States. 

This  provision  is  designated  Category  C  for  those  States  which  have  li- 
censees that  use  Type  B  packages.  This  proviswn  is  designated  Cat- 
egory C  because  the  quality  assurance  of  Type  B  packages  is  an  activity 
that  is  needed  in  order  to  avoid  a  nationwide  gap  in  the  regulation  of  the 
transportation  of  radioactive  materials.  If  this  provision  is  not  adopted, 
this  could  result  in  undesirable  consequences  in  multiple  jurisdictions. 
The  essential  objective  of  this  provision  is  that  each  licensee  who  uses  a 
Type  B  package  shall  establish  measures  to  assure  that  conditions  ad- 
verse to  quality,  such  as  deficiencies,  deviations,  defective  material  and 
equipment,  and  nonconformances,  are  promptly  identified  and  corrected. 

This  provision  is  designated  a  Category  C  for  those  States  which  have  li- 
censees that  use  Type  B  packages.  This  provision  is  designated  Cat- 
egory C  because  the  quality  assurance  of  Type  B  packages  is  an  activity 
that  is  needed  in  order  to  avokj  a  nationwide  gap  in  the  regulation  of  the 
transportatkjn  of  radkjactive  materials.  If  this  provision  is  not  adopted, 
this  could  result  in  undesirable  consequences  in  multiple  jurisdictions. 
The  essential  objective  of  this  provision  is, that  each  licensee  who  uses  a 
Type  B  package  shall  maintain  sufficient  written  records  to  demonstrate 
compliance  with  the  quality  assurance  program. 

This  provision  is  designated  a  Category  C  for  those  States  which  have  li- 
censees that  use  Type  B  packages.  This  provision  is  designated  Cat- 
egory C  because  the  quality  assurance  of  Type  B  packages  is  an  activity 
that  is  needed  in  order  to  avoid  a  nationwide  gap  in  the  regulation  of  the 
transportation  of  radioactive  materials.  If  this  provision  is  not  adopted, 
this  could  result  in  undesirable  consequences  in  multiple  jurisdictions. 
The  essential  objectives  of  this  provision  are  that  each  licensee  who 
uses  a  Type  B  package  shall  carry  out  a  system  of  planned  and  periodic 
audits  to:  (1)  verify  compliance  with  all  aspects  of  the  quality  assurance 
program,  (2)  detemiine  the  effectiveness  of  the  program,  and  (3)  verify 
that  the  audits  are  performed  by  appropriately  trained  personnel. 

Subpart  I  is  designated  Category  NRC  because  it  addresses  Type  B  (DP) 
package  approval,  an  area  reserved  to  NRC's  regulatory  authority. 

This  provision  is  designated  a  Category  B  because  it  applies  to  activities 
that  have  direct  and  significant  effects  in  multiple  jurisdictions. 


Vm.  Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language.  This  memorandum  was 


published  June  10,  1998  (63  FR  31883). 
In  complying  with  this  directive, 
editorial  changes  have  been  made  in  the 
proposed  revision  to  improve  the 
organization  and  readability  of  the 
existing  language  of  paragraphs  being 


revised.  These  types  of  changes  are  not 
discussed  further  in  this  document.  The 
NRC  requests  comments  on  the 
proposed  rule  specifically  with  respect 
to  the  clarity  and  effectiveness  of  the 
language  used.  Comments  should  be 
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sent  to  the  address  listed  under  the 
ADDRESSES  heading. 

IX.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113,  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary" 
consensus  standard  bodies  unless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  considered  but  decided  not  to 
adopt  the  ASME  Code,  Section  III, 
Division  3,  as  described  in  Issue  14. 
However,  the  NRC  is  presenting 
amendments  to  its  transportation 
regulations  that  would  make  them 
compatible  with  the  IAEA 
transportation  standards.  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  establishes  generally- 
applicable  requirements. 

X.  Environmental  Assessment:  Finding 
of  No  Significant  Environmental  Impact 

The  Commission  has  prepared  a  draft 
environmental  assessment  entitled: 
Draft  Environmental  Assessment  (EA)  of 
Major  Revision  of  10  CFR  Part  71 
(NUREG/CR-6711,  March  2002),  on  this 
proposed  regulation.  The  draft  EA  is 
available  on  the  NRC  rulemaking 
website  and  is  also  available  for 
inspection  in  the  NRC  Public  Document 
Room.  11555  Rockville  Pike,  Room  O- 
1F21,  Rockville,  MD.  The  Commission 
requests  public  comments  on  the  draft 
EA.  Comments  on  the  draft  EA  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading.  The 
following  is  a  brief  summary  of  the  draft 
EA. 

The  EA  grouped  the  proposed  action 
into  19  different  changes  to  Part  71, 
which  could  be  adopted  either  all 
together  as  one  list  or  independently  in 
a  partial  list.  Of  these  19  changes,  the 
following  four  meet  the  NRC's 
categorical  exclusion  criteria: 

•  Changes  to  Various  Definitions 
(Issue  9); 

•  Expansion  of  Part  71  Quality 
Assurance  Requirements  to  Certificate 
of  Compliance  (CoC)  Holders  (Issue  13): 

•  Change  Authority  for  Dual-Purpose 
Package  Certificate  Holders  (Issue  15): 
and 

•  Modifications  of  Event  Reporting 
Requirements  (Issue  19). 

None  of  the  remaining  15  changes  are 
expected  to  cause  a  significant  impact  to 
human  health,  safety,  or  the 
environment,  whether  promulgated 
altogether  or  individually.  In  fact,  most 
of  the  changes  would  have  negligible 
effects  or  result  in  slight  improvements 
in  health,  safety,  and  environmental 


protection.  In  particular,  the  following 
changes  are  primarily  administrative  in 
nature,  would  not  cause  any  new- 
negative  impacts,  and  would  result  in 
the  beneficial  effect  of  simplif\'ing  and/ 
or  harmonizing  the  NRC's  regulations 
withTS-R-1: 

•  Changing  Part  71  to  the 
International  System  of  Units  (SI)  Only 
(Issue  1): 

•  Revision  of  Al  and  A2  (Issue  3): 

•  A  new  requirement  to  display  the 
Criticality  Safety  Index  on  shipping 
packages  of  fissile  material  (Issue  51: 

•  A  provision  to  "grandfather"  older 
shipping  packages  under  the  Part  71 
requirements  in  existence  when  their 
Certificates  of  Compliance  were  issued 
(Issue  8):  and 

•  Procedures  for  approval  of  special 
arrangements  for  shipment  of  special 
packages  (Issue  12). 

The  following  changes  would  result 
in  slight  net  improvements  in  health, 
safety,  and  environmental  protection: 

•  Addition  of  uranium  hexafluoride 
package  requirements  (Issue  4); 

•  Strengthening  the  requirements  in 
§  71.61  to  ensure  package  containment 
in  deep  submersion  scenarios  (Issue  7): 

•  Adoption  of  the  crush  test  for  fissile 
material  package  design  (Issue  10): 

•  Adoption  of  fissile  material  package 
design  requirements  for  transport  by 
aircraft  (Issue  11);  and 

•  Adoption  of  the  ASME  Code  for 
spent  fuel  transportation  casks  (Issue 
14). 

The  proposal  to  change  the  existing 
70  Bq/g  (0.002  nCi/g)  level  to 
radionuclide-specific  activity  limits 
(Issue  2)  is  expected  to  have  mixed, 
although  overall  minor,  effects.  For 
radionuclides  with  new  exemption 
values  that  are  low-er  than  the  current 
limit,  there  could  be  a  decrease  in  the 
number  of  exempted  shipments  and  a 
commensurate  slight  increase  in  the 
level  of  protection.  For  radionuclides 
with  new  exemption  values  that  are 
higher  than  the  current  limit,  there 
could  be  an  increase  in  the  number  of 
exempted  shipments  and  a 
commensurate  slight  increase  in 
associated  radiation  exposures. 
However,  IAEA  and  the  NRC  have 
determined  that  this  change  would  not 
significantly  increase  the  risk  to 
individuals. 

The  addition  of  the  Type  C  package 
and  low  level  dispersible  material 
concepts  (Issue  6)  would  result  in 
mixed,  although  overall  minor,  effects. 
If  the  same  number  of  packages  are 
handled,  the  radiation  doses  to  workers 
loading  and  unloading  Type  C  packages 
shipped  by  air  will  be  slightly  higher 
than  the  doses  to  workers  loading  and 
unloading  other  kinds  of  packages 


shipped  by  other  means.  At  the  same 
time,  "incident-free"  doses  during  the 
shipping  of  Type  C  packages  are 
expected  to  be  slightly  reduced 
compared  to  baseline  conditions,  while 
the  risks  associated  with  accidents 
during  shipping  could  be  slightly 
increased  or  decreased  depending  on 
the  shipping  scenario 

Changes  to  transportation  regulations 
for  fissile  materials  actually  consist  of 
17  individual  recommendations  for 
revisions  to  part  71  (Issue  16).  Ten  of 
these  recommendations  are  expected  to 
result  in  no  impact,  as  they  simply 
clarif\'  definitions,  consolidate  related 
requirements  into  single  sections,  or 
streamline  the  regulations.  Four  of  the 
recommendations  will  result  in  small 
improvements  to  health,  safety,  and 
environmental  protection  by  eliminating 
confusion  among  licensees  and/ or 
providing  added  assurance  for  critical 
safetv.  The  last  two  recommendations, 
which  would  revise  exemptions  for  low- 
level  material  and  remove  or  modify' 
provisions  related  to  the  shipment  of 
Pu-Be'neutron  sources,  are  expected  to 
significantly  improve  criticality  safety. 

Changes  to  the  requirements  for 
plutonium  shipments  in  §  71.63  (PRM- 
71-12)  could  result  in  a  slight  increase 
in  the  probability  and  consequences  of 
accidental  releases,  primarily  when  and 
if  plutonium  is  shipped  in  liquid  form. 
However,  most  plutonium  shipments 
are  either  related  to  the  disposition  of 
plutonium  wastes  or  to  the  production 
of  mixed  oxides,  neither  of  which 
involve  the  shipment  of  a  liquid 
solution  of  plutonium 

No  changes  have  been  identified  for 
the  issue  related  to  surface 
contamination  limits  as  applied  to  spent 
fuel  and  high  level  waste  (Issue  18).  The 
issue  was  included  in  the  proposed  rule 
in  response  to  Commission  direction  in 
SRM-SECY-00-0117.  NRC  is  seeking 
input  on  whether  the  NRC  should 
address  this  issue  in  future  rulemaking 
activities.  As  a  result,  no  regulator^' 
options  were  developed,  and  therefore 
no  environmental  assessment 
conducted. 

The  Commission  has  determined, 
under  the  National  Environmental 
Policv  Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51.  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore  an 
environmental  impact  statement  (EIS)  is 
not  required. 

The  Commission's  "Final 
Environmental  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes."  NUREG- 
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0170  '^,  dated  December  1977,  is  NRC's 
generic  EIS,  covering  all  types  of 
radioactive  material  transportation  by 
all  modes  (road,  rail,  air,  and  water). 
From  the  Commission's  latest  survey  of 
radioactive  material  shipments  and  their 
characteristics,  "Transport  of 
Radioactive  Material  in  the  United 
States,"  SAND  84-7174,  April  1985.  the 
NRC  concluded  that  current  radioactive 
material  shipments  are  not  so  different 
from  those  evaluated  in  NUREG-0170  as 
to  invalidate  the  results  or  conclusions 
of  that  EIS.  Environmental  assessment 
of  the  impacts  associated  with  this 
rulemaking  is  evaluated  in 
"Environmental  Assessment  of  Major 
Revision  to  Packaging  and 
Transportation  of  Radioactive  Material 
Regulations  (10  CFR  part  71),"  dated 
February  2000. 

NUREG-0170  established  the 
nonaccident  related  radiation  exposures 
associated  with  transportation  of 
radioactive  material  in  the  United  States 
as  98  person-Sv  (9800  person-rem) 
which,  based  on  the  conservative  linear 
radiation  dose  hypothesis,  resulted  in  a 
maximum  of  1.7  genetic  effects  and  1.2 
latent  cancer  effects  per  year.  More  than 
half  this  impact  resulted  from  shipment 
of  medical-use  radioactive  materials. 
Accident  related  impacts  were 
established  at  a  maximum  of  one  genetic 
effect  and  one  latent  cancer  fatality  for 
200  years  of  transporting  radioactive 
materials.  The  principal  nonradiological 
impacts  were  found  to  be  two  injuries 
per  year,  and  less  than  one  accidental 
death  per  4  years.  In  contrast, 
nonaccident  related  radiation  exposures 
and  accident  related  impacts  associated 
with  this  rulemaking  would  not  change 
from  the  impact  of  the  current  Part  71 
requirements  (i.e.,  no  increase  or 
decrease).  Nonradiological  traffic 
injiuies  and  nonradiological  traffic 
deaths  would  not  change.  These  impacts 
are  judged  to  be  insignificant  compared 
with  the  baseline  impacts  established  in 
NUREG-0170. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available,  for  inspection,  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike.  Room  Q-1F21, 
Rockville,  MD.  The  environmental 
assessment  is  also  available  on  the  NRC 
rulemaking  website. 


"Copies  of  NUREG-0170  may  be  purchased  from 
the  Superintendent  of  Documents.  U.S.  Government 
Printing  Office,  P.O.  Box  37082.  Washington.  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  11555  Rockville  Pike. 
Room  0-1F21,  Rockville  MD. 


XI.  Paperwork  Reduction  Act 
Statement 

The  proposed  rule  would  amend 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  burden  to  the  public  for  these 
information  collections  is  estimated  to 
average  16.3  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the 
information  collections  contained  in  the 
proposed  rule  and  on  the  following 
issues: 

1 .  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of 
these  proposed  information  collections, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555-0001,  or  by  Internet  electronic 
mail  at  INFOCOLLECTS@NRC.GOV;  and 
to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202  (3150-0008),  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  May  30,  2002. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  ciurently  valid  OMB  control  niunber, 
the  NRC  may  not  conduct  or  sponsor, 
and  person  is  not  required  to  respond 
to,  the  information  collection. 


Xn.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  entitled  "Draft 
Regulatory  Analysis  of  Major  Revision 
of  10  CFR  part  71— Proposed  Rule, 
NUREG/CR-6713,  March  2002."  To 
support  the  discussions  of  the  proposed 
changes,  selected  material  froln  this 
regulatory  analysis  has  been  included 
earlier  under  each  issue.  The  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  The  draft  regulatory 
analysis  is  available  on  the  NRC 
rulemaking  website,  also  available  for 
inspection  at  the  NRC  Public  Document 
Room,  11555  Rockville  Pike,  Room  O- 
1F21,  Rockville,  MD.  The  Commission 
requests  public  comments  on  the  draft 
regulatory  analysis.  Comments  on  the 
draft  analysis  may  be  submitted  to  the 
NRC  as  indicated  under  the  ADDRESSES 
heading. 

Xm.  Regulatory  Flexibility  Act 
Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Conunission  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  NRC 
licensees,  including  operators  of  nuclear 
power  plants,  who  transport  or  deliver 
to  a  carrier  for  transport,  relatively  large 
quantities  of  radioactive  material  in  a 
single  package.  These  companies  do  not 
generally  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the  size 
standards  adopted  by  the  NRC  (10  CFR 
2.810). 

XIV.  Backfit  Analjrsis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule;  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  require  backfits 
as  defined  in  10  CFR  Chapter  I. 

List  of  Subjects  in  10  CFR  Part  71 

Criminal  penalties,  Hazardous 
materials  transportation.  Nuclear 
materials,  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553,  the 
Commission  is  proposing  to  revise  10 
CFR  Part  71  as  follows: 
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PART  71— PACKAGrNG  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57.  62,  63,  81. 161. 
182.  183.  68  Stat.  930.  932,  933.  935.  948. 
953.  954.  as  amended,  sec.  1701.  106  Stat. 
2951,  2952,  2953  (42  U.S.C.  2073,  2077.  2092. 
2093,  2111,  2201,  2232,  2233,  2297f);  sees. 
201,  as  amended,  202.  206.  88  Stat.  1242.  as 
amended.  1244,  1246  (42  U.S.C.  5841,  5842. 
5846): 

Section  71.97  also  issued  under  sec.  301. 
Pub.  L.  96-295.  94  Stat.  789-790. 

2.  Subparts  A,  B,  and  C  to  Part  71  are 
revised  to  read  as  follows: 

Subpart  A— General  Provisions 

Sec. 

71.0  Purpose  and  scope. 

71.1  Communications  and  records. 

71.2  Interpretations. 

71.3  Requirement  for  license. 

71.4  Definitions. 

71.5  Transportation  of  licensed  material. 

71.6  Information  collection  requirements: 
0MB  approval. 

71.7  Completeness  and  accuracy  of 
information. 

71.8  Deliberate  misconduct. 

71.9  Employee  protection. 

71.10  Public  inspection  of  application. 

71.11  [Reserved] 

Subpart  B — Exemptions 

71.12  Specific  exemptions. 

71.13  Exemption  of  physicians. 

71.14  Exemption  for  low-level  materials. 

71.15  Exemption  from  classification  as 
fissile  material. 

71.16  [Reserved.] 

Subpart  C — General  Licenses 

71.17  General  license:  NRC-approved 
package. 

71.18  General  license:  NRC-approved  Type 
B(DP)  package. 

71.19  Previously  approved  package. 

71.20  General  license:  DOT  specification 
container. 

71.21  General  License:  Use  of  foreign 
approved  package. 

71.22  General  license:  Fissile  material. 

71.23  General  license:  Plutonium-beryllium 
special  form  material. 

71.24  [Reserved) 

71.25  [Reserved] 

Subpart  A — General  Provisions 

§  71 .0    Purpose  and  scope. 

(a)  This  part  establishes  — 

(1)  Requirements  for  packaging, 
preparation  for  shipment,  and 
transportation  of  licensed  material;  and 

(2)  Procedures  and  standards  for  NRC 
approval  of  packaging  and  shipping 
procedures  for  fissile  material  and  for  a 
quantity  of  other  licensed  material  in 
excess  of  a  Type  A  quantity. 

(b)  The  packaging  and  transport  of 
licensed  material  are  also  subject  to 


other  parts  of  this  chapter  (e.g.,  10  CFR 
parts  20,  21,  30,  40,  70,  ?nd  73)  and  to 
the  regulations  of  othe.  agencies  (e.g.. 
the  U.S.  Department  of  Transportation 
(DOT)  and  the  U.S.  Postal  Service) ' 
having  jurisdiction  over  means  of 
transport.  The  requirements  of  this  part 
are  in  addition  to.  and  not  in 
substitution  for,  other  reauirements. 

(c)  The  regulations  in  this  part  apply 
to  any  licensee  authorized  by  specific  or 
general  license  issued  by  the 
Commission  to  receive,  possess,  use,  or 
transfer  licensed  material,  if  the  licensee 
delivers  that  material  to  a  carrier  for 
transport,  transports  the  material 
outside  the  site  of  usage  as  specified  in 
the  NRC  license,  or  transports  that 
material  on  public  highways.  No 
provision  of  this  part  authorizes 
possession  of  licensed  material. 

(d)(1)  Exemptions  from  the 
requirement  for  license  in  §  71.3  are 
specified  in  §  71.14.  General  licenses  for 
which  no  NRC  package  approval  is 
required  are  issued  in  §§  71.20  through 
71.23.  The  general  license  in  §  71.17 
requires  that  an  NRC  certificate  of 
compliance  or  otherpackage  approval 
be  issued  for  the  package  to  be  used 
under  this  general  license.  The  general 
license  in  §  71.18  requires  that  an  N'RC 
certificate  of  compliance  or  other 
package  approval  be  issued  for  the  Type 
B{DP)  package  to  be  used  under  this 
general  license. 

(2)  Application  for  package  approval, 
other  than  Type  B(DP)  packages,  must 
be  completed  in  accordance  with 
subpart  D  of  this  part,  demonstrating 
that  the  design  of  the  package  to  be  used 
satisfies  the  package  approval  standards 
contained  in  subpart  E  of  this  part,  as 
related  to  the  tests  of  subpart  F  of  this 
part. 

(3)  Application  for  Type  B(DP) 
package  approval  must  be  completed  in 
accordance  with  subpart  I  of  this  part, 
demonstrating  that  the  design  of  the 
package  to  be  used  satisfies  the 
applicable  package  approval  standards 
contained  in  subpart  E  of  this  part,  as 
related  to  the  tests  of  subpart  F  of  this 
part. 

(4)  A  licensee  transporting  licensed 
material,  or  delivering  licensed  material 
to  a  carrier  for  transport,  shall  comply 
with  the  operating  control  requirements 
of  subpart  G  of  this  part;  the  quality 
assurance  requirements  of  subpart  H  of 
this  part;  and  the  general  provisions  of 
subpart  A  of  this  part,  including  DOT 
regulations  referenced  in  §  71.5. 

(e)  The  regulations  of  this  part  apply 
to  any  person  holding  or  applying  for  a 


'  Department  of  Transportation  regulations  in  49 
CFR  chapter  1;  Postal  Service  manual  (Domestic 
Manual).  Section  124.  which  is  incorporated  by 
reference  at  39  CFR  111  1. 


certificate  of  compliance,  issued 
pursuant  to  this  part,  for  a  package 
intended  for  the  transportation  of 
radioactive  material,  outside  the 
confines  of  a  licensee's  facility  or 
authorized  place  of  use. 

(f)  The  regulations  in  this  part  apply 
to  any  person  required  to  obtain  a 
certificate  of  compliance,  or  an 
approved  compliance  plan,  pursuant  to 
part  76  of  this  chapter,  if  the  person 
delivers  radioactive  material  to  a 
common  or  contract  carrier  for  transport 
or  transports  the  material  outside  the 
confines  of  the  person's  plant  or  other 
authorized  place  of  use 

(g)  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  certificate  holder,  quality 
assurance  program  approval  holder, 
applicant  for  a  license,  certificate,  or 
quality  assurance  program  approval,  or 
to  a  contractor,  or  subcontractor  of  any 
of  them,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's,  certificate 
holder's,  quality  assurance  program 
approval  holder's,  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§71.8. 

§  71 .1     Communications  and  records. 

(a)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  addressed  to  the  US  Nuclear 
Regulatory  Commission,  ATTN 
Document  Control  Desk,  Washington, 
DC  20555-0001.  Written 
communications,  reports,  and 
applications  mav  be  delivered  in  person 
to  the  U.S.  NRC' ATTN:  Document 
Control  Desk,  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville.  MD 
20852-2738  between  7:30  am  and  415 
p.m..  Federal  workdays  If  the  submittal 
deadline  date  falls  on  a  Saturday. 
Sunday,  or  a  Federal  holiday,  the  next 
Federal  workday  becomes  the  official 
due  date. 

(b)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  and 
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specifications  must  include  all  pertinent 
information  such  as  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

§7U    Intsrpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regiilations  in  this  part  by  any  officer  or 
employee  of  the  Commission,  other  than 
a  written  interpretation  by  the  General 
Counsel,  will  be  recognized  to  be 
binding  upon  the  Conunission. 

S  71 .3    Requirement  for  license. 

Except  as  authorized  in  a  general 
license  or  a  specific  license  issued  by 
the  Commission,  or  as  exempted  in  this 
part,  no  licensee  may — 

(a)  Deliver  licensed  material  to  a 
carrier  for  transport;  or 

(b)  Transport  licensed  material. 

171.4    Definitions. 

The  following  terms  are  as  defined 
here  for  the  purpose  of  this  part.  To 
ensure  compatibility  with  international 
transportation  standards,  all  limits  in 
this  part  are  given  in  terms  of  dual 
units:  The  International  System  of  Units 
(SI)  followed  or  preceded  by  U.S. 
standard  or  customary  units.  The  U.S. 
customary  units  are  not  exact 
equivalents  but  are  rounded  to  a 
convenient  value,  providing  a 
functionally  equivalent  unit.  For  the 
purpose  of  this  part,  either  imit  may  be 
used. 

A 1  means  the  maximum  activity  of 
special  form  radioactive  material 
permitted  in  a  Type  A  package.  This 
value  is  either  listed  in  Appendix  A. 
Table  A-1,  of  this  part,  or  may  be 
derived  in  accordance  with  the 
procedures  prescribed  in  Appendix  A  of 
this  part. 

Az  means  the  maximum  activity  of 
radioactive  material,  other  than  special 
form  material,  LSA,  and  SCO  material, 
permitted  in  a  Type  A  package.  This 
value  is  either  listed  in  Appendix  A, 
Table  A-1,  of  this  part,  or  may  be 
derived  in  accordance  with  the 
procedures  prescribed  in  Appendix  A  of 
this  part. 

Carrier  means  a  person  engaged  in  the 
transportation  of  passengers  or  property 
by  land  or  water  as  a  conunon,  contract, 
or  private  carrier,  or  by  civil  aircraft. 

Certificate  holder  means  a  person  who 
has  been  issued  a  certificate  of 
compliance  or  other  package  approval 
by  the  Commission. 

Certificate  of  Compliance  (CoC) 
means  the  certificate  issued  by  the 
Commission  imder  either  subpart  D  or 
I  of  this  part  which  approves  the  design 


of  a  package  for  the  transportation  of 
radioactive  material. 

Close  reflection  by  water  means 
immediate  contact  by  water  of  sufficient 
thickness  for  maximum  reflection  of 
neutrons. 

Containment  system  means  the 
assembly  of  components  of  the 
packaging  intended  to  retain  the 
radioactive  material  during  transport. 

Conveyance  means: 

(1)  For  transport  by  public  highway  or 
rail  any  transport  vehicle  or  large  fi-eight 
container; 

(2)  For  transport  by  water  any  vessel, 
or  any  hold,  compartment,  or  defined 
deck  area  of  a  vessel  including  any 
transport  vehicle  on  board  the  vessel; 
and 

(3)  For  transport  by  aircraft  any 
aircraft. 

Criticality  Safety  Index  (CSI)  means 
the  dimensionless  number  (roimded  up 
to  the  next  tenth)  assigned  to  and  placed 
on  the  label  of  a  fissile  material  package, 
to  designate  the  degree  of  control  of 
accumulation  of  packages  containing 
fissile  material  during  transportation. 
Determination  of  the  criticality  safety 
index  is  described  in  §§  71.22,  71.23, 
and  71.59. 

Deuterium  means,  for  the  purposes  of 
§§  71.15  and  71.22,  the  definition  of 
Deuterium  as  found  in  §  110,2  of  this 
chapter. 

DOT  means  the  U.S.  Department  of 
Transportation. 

Exclusive  use  means  the  sole  use  by 
a  single  consignor  of  a  conveyance  for 
which  all  initial,  intermediate,  and  final 
loading  and  unloading  are  carried  out  in 
accordance  with  the  direction  of  the 
consignor  or  consignee.  The  consignor 
and  the  carrier  must  ensure  that  any 
loading  or  unloading  is  performed  by 
personnel  having  radiological  training 
and  resources  appropriate  for  safe 
handling  of  the  consignment.  The 
consignor  must  issue  specific 
instructions,  in  writing,  for  maintenance 
of  exclusive  use  shipment  controls,  and 
include  them  with  the  shipping  paper 
information  provided  to  the  carrier  by 
the  consignor. 

Fissile  material  means  the 
radionuclides  uranium-233,  uranium- 
235,  plutonium-239,  and  plutonium- 
241 .  or  any  combination  of  these 
radionuclides.  Fissile  material  means 
the  fissile  nuclides  themselves,  not 
material  containing  fissile  nuclides. 
Unirradiated  natiual  uranium  and 
depleted  uranium  and  natural  luanium 
or  depleted  luanium,  that  has  been 
irradiated  in  thermal  reactors  only,  are 
not  included  in  this  definition.  Certain 
exclusions  from  fissile  material  controls 
are  provided  in  §  71.15. 


Graphite  means,  for  the  purposes  of 
§§  71.15  and  71.22,  the  definition  of 
Nuclear  grade  graphite  as  found  in 
§  110.2  of  this  chapter. 

Licensed  material  means  by-product, 
source,  or  special  nuclear  material 
received,  possessed,  used,  or  transferred 
imder  a  general  or  specific  license 
issued  by  the  Commission  pursuant  to 
the  regulations  in  this  chapter. 

Low  Specific  Activity  (LSA)  material 
means  radioactive  material  with  limited 
specific  activity  that  satisfies  the 
descriptions  and  limits  set  forth  in  this 
definition.  Shielding  materials 
surrounding  the  LSA  material  may  not 
be  considered  in  determining  the 
estimated  average  specific  activity  of  the 
package  contents.  LSA  material  must  be 
in  one  of  three  groups: 

(1)  LSA— I. 

(i)  Ores  containing  only  naturally 
occurring  radionuclides  (e.g.,  uranium, 
thorium)  and  uranium  or  thorium 
concentrates  of  such  ores; 

(ii)  Solid  unirradiated  natiu'al 
uranium  or  depleted  uranium  or  natiiral 
thorium  or  their  solid  or  liquid 
compoimds  or  mixtures; 

(iii)  Radioactive  material,  other  than 
fissile  material,  for  which  the  A2  value 
is  unlimited;  or 

(iv)  Mill  tailings,  contaminated  earth, 
concrete,  rubble,  other  debris,  and 
activated  material  in  which  the 
radioactive  material  is  essentially 
uniformly  distributed,  and  the  average 
specific  activity  does  not  exceed  10"* 
Az/g. 

(2)  LSA— n. 

(i)  Water  with  tritium  concentration 
up  to  0.8  TBq/liter  (20.0  Ci/liter);  or 

(ii)  Material  in  which  the  radioactive 
material  is  distributed  throughout,  and 
the  average  specific  activity  does  not 
exceed  10"'*  Az/g  for  solids  and  gases, 
and  10-5  Az/g  for  liquids. 

(3)  LSA— ni.  Solids  (e.g.,  consolidated 
wastes,  activated  materials)  that  satisfy 
the  requirements  of  §  71.77.  in  which: 

(i)  Tiie  radioactive  material  is 
distributed  throughout  a  solid  or  a 
collection  of  solid  objects,  or  is 
essentially  uniformly  distributed  in  a 
solid  compact  binding  agent  (such  as 
concrete,  bitumen,  ceramic,  etc.); 

(ii)  The  radioactive  material  is 
relatively  insoluble,  or  it  is  intrinsically 
contained  in  a  relatively  insoluble 
material,  so  that,  even  under  loss  of 
packaging,  the  loss  of  radioactive 
material  per  package  by  leaching,  when 
placed  in  water  for  7  days,  would  not 
exceed  0.1  A2;  and 

(iii)  The  average  specific  activity  of 
the  solid  does  not  exceed  2  xlO" '  Aj/ 


g 


Low  toxicity  alpha  emitters  means 
natural  uranium,  depleted  uranium. 
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natural  thorium;  uranium-235,  uranium- 
238,  thorium-232,  thorium-228  or 
thorium-230  when  contained  in  ores  or 
physical  or  chemical  concentrates  or 
tailings;  or  alpha  emitters  with  a  half- 
life  of  less  than  10  days. 

Maximum  normal  operating  pressure 
means  the  maximum  gauge  pressure 
that  would  develop  in  the  containment 
system  in  a  period  of  1  year  under  the 
heat  condition  specified  in  §  71.71(c)(1), 
in  the  absence  of  venting,  external 
cooling  by  an  ancillar\'  system,  or 
operational  controls  during  transport. 

Natural  thorium  means  uiorium  with 
the  naturally  occurring  distribution  of 
thorium  isotopes  (essentially  100  weight 
percent  thorium-232). 

Normal  form  radioactive  material 
means  radioactive  material  that  has  not 
been  demonstrated  to  qualify  as  "special 
form  radioactive  material." 

Optimum  interspersed  hydrogenous 
moderation  means  the  presence  of 
hydrogenous  material  between  packages 
to  such  an  extent  that  the  maximum 
nuclear  reactivity  results. 

Package  means  the  packaging  together 
with  its  radioactive  contents  as 
presented  for  transport. 

(1)  Fissile  material  package  or  Type 
AF  package,  Type  BF  package.  Type 
B(U)F  package,  or  Type  B{M)F  package 
means  a  fissile  material  packaging 
together  with  its  fissile  material 
contents. 

(2)  Type  A  package  means  a  Type  A 
packaging  together  with  its  radioactive 
contents.  A  Type  A  package  is  defined 
and  must  comply  with  the  DOT 
regulations  in  49  CFR  part  173. 

(3)  Type  B  package  means  a  Type  B 
packaging  together  with  its  radioactive 
contents.  On  approval,  a  Type  B 
package  design  is  designated  by  NRC  as 
B(U)  unless  the  package  has  a  maximum 
normal  operating  pressure  of  more  than 
700  kPa  (100  lbs/in2)  gauge  or  a  pressure 
relief  device  that  would  allow  the 
release  of  radioactive  material  to  the 
environment  under  the  tests  specified  in 
§  71.73  (hypothetical  accident 
conditions),  in  which  case  it  will 
receive  a  designation  B(M).  B(U)  refers 
to  the  need  for  unilateral  approval  of 
international  shipments;  B(M)  refers  to 
the  need  for  multilateral  approval  of 
international  shipments.  There  is  no 
distinction  made  in  how  packages  with 
these  designations  may  be  used  in 
domestic  transportation.  To  determine 
their  distinction  for  international 
transportation,  see  DOT  regulations  in 
49  CFR  part  173.  A  Type  B  package 
approved  before  September  6,  1983,  was 
designated  only  as  Type  B.  Limitations 
on  its  use  are  specified  in  §  71.19. 

(4)  Type  B(DP)  package  means  a  Type 
B(DP)  packaging  together  with  its 


radioactive  contents.  A  Type  B(DP) 
package  is  a  dual-purpose  package 
intended  for  both  the  transportation  and 
storage  of  spent  fuel.  A  Type  B(DP) 
package  is  also  a  fissile  material 
package.  A  Type  B(DP)  package  is 
issued  both  a  certificate  of  compliance 
approving  the  design  of  a  spent-fuel 
transportation  package,  in  accordance 
with  subpart  I  of  this  part,  and  a 
certificate  of  compliance  approving  the 
design  of  a  spent  fuel  storage  cask,  in 
accordance  with  subpart  L  of  part  72  of 
this  chapter. 

Packaging  means  the  assembly  of 
components  necessary  to  ensure 
compliance  with  the  packaging 
requirements  of  this  part.  It  may  consist 
of  one  or  more  receptacles,  absorbent 
materials,  spacing  structures,  thermal 
insulation,  radiation  shielding,  and 
devices  for  cooling  or  absorbing 
mechanical  shocks.  The  vehicle,  tie- 
down  system,  and  auxiliary  equipment 
may  be  designated  as  part  of  the 
packaging. 

Special  form  radioactive  material 
means  radioactive  material  that  satisfies 
the  following  conditions: 

(1)  h  is  either  a  single  solid  piece  or 

is  contained  in  a  sealed  capsule  that  can 
be  opened  only  by  destroying  the 
capsule; 

(2)  The  piece  or  capsule  has  at  least 
one  dimension  not  less  than  5  mm  (0.2 
in);  and 

(3)  It  satisfies  the  requirements  of 

§  71.75.  A  special  form  encapsulation 
designed  in  accordance  with  the 
requirements  of  §  71.4  in  effect  on  June 
30,  1983  (see  10  CFR  part  71,  revised  as 
of  January  1,  1983),  and  constructed 
before  July  1, 1985,  and  a  special  form 
encapsulation  designed  in  accordance 
with  the  requirements  of  §  71.4  in  effect 
on  March  31, 1996  (see  10  CFR  part  71, 
revised  as  of  Januar\'  1,  1983).  and 
constructed  before  April  1.  1998.  may 
continue  to  be  used.  Any  other  special 
form  encapsulation  must  meet  the 
specifications  of  this  definition. 

Specific  activity  of  a  radionuclide 
means  the  radioactivity  of  the 
radionuclide  per  unit  mass  of  that 
nuclide.  The  specific  activity  of  a 
material  in  which  the  radionuclide  is 
essentially  uniformly  distributed  is  the 
radioactivity  per  unit  mass  of  the 
material. 

Spent  nuclear  fuel  or  Spent  fuel 
means  fuel  that  has  been  withdravsTi 
from  a  nuclear  reactor  following 
irradiation,  has  undergone  at  least  one 
year's  decay  since  being  used  as  a 
source  of  energy  in  a  power  reactor,  and 
has  not  been  chemically  separated  into 
its  constituent  elements  by  reprocessing. 
Spent  fuel  includes  the  special  nuclear 
material,  byproduct  material,  source 


material,  and  other  radioactive  materials 
associated  with  fuel  assemblies 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Structures,  systems,  and  components 
important  to  safety  (SSCsl  means  those 
features  of  a  Type  B(DP)  package  whose 
functions  are — 

(1)  To  maintain  the  conditions 
required  to  safely  transport  the 
package's  contents; 

(2)  To  prevent  damage  to  the  package 
during  transport;  or 

(3)  To  provide  reasonable  assurance 
that  the  radioactive  material  contents 
can  be  received,  handled,  transported, 
and  retrieved  without  undue  risk  to 
public  health  and  safety  and  the 
environment. 

Surface  Contaminated  Object  (SCO) 
means  a  solid  object  that  is  not  itself 
classed  as  radioactive  material,  but 
which  has  radioactive  material 
distributed  on  any  of  its  surfaces  SCO 
must  be  in  one  of  two  groups  with 
surface  activity  not  exceeding  the 
following  limits: 

(1)  SCO— 1:  A  solid  object  on  which: 
(i)  The  nonfixed  contamination  on  the 

accessible  surface  averaged  over  300 
cm^  (or  the  area  of  the  surface  if  less 
than  300  cm^)  does  not  exceed  4  Bq/cm^ 
(10   ■•  microcurie/cm-)  for  beta  and 
gamma  and  low  toxicity  alpha  emitters, 
or  0.4  Bq/cm^  [10    "  microcurie/cm-)  for 
all  other  alpha  emitters: 

(ii)  The  fixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm-  (or  the  area  of  the  surface  if  less 
than  300  cm^)  does  not  exceed  4x10* 
Bq/cm-  (1.0  microcuhe/cm-)  for  beta 
and  gamma  and  low  toxicity  alpha 
emitters,  or  4xl0'  Bq/cm'  (0.1 
microcurie/cm-)  for  all  other  alpha 
emitters;  and 

(iii)  The  nonfixed  contamination  plus 
the  fixed  contamination  on  the 
inaccessible  surface  averaged  over  300 
cm'  (or  the  area  of  the  surface  if  less 
than  300  cm-')  does  not  exceed  4x10" 
Bq/cm-  (1  microcurie/cm^)  for  beta  and 
gamma  and  low  toxicity  alpha  emitters, 
or  4x10'  Bq/cm-  (0,1  microcurie/cm') 
for  all  other  alpha  emitters, 

(2)  SCO— II:  A  solid  object  on  which 
the  limits  for  SCC3 — I  are  exceeded  and 
on  which: 

(i)  The  nonfixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm'  (or  the  area  of  the  surface  if  less 
than  300  cm-)  does  not  exceed  400  Bq/ 
cm-  (10    -  microcurie/cm-)  for  beta  and 
gamma  and  low  toxicity  alpha  emitters 
or  40  Bq/cm-^  (10    '  microcurie/cm^)  for 
all  other  alpha  emitters; 
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(ii)  The  fixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm^  (or  the  area  of  the  surface  if  less 
than  300  cm^)  does  not  exceed  8x1 0'' 
Bq/cm^  (20  microcuries/cm-)  for  beta 
and  gamma  and  low  toxicity  alpha 
emitters,  or  8xl0-»  Bq/cm-  (2 
microcuries/cm^)  for  all  other  alpha 
emitters;  and 

(iii)  The  nonfixed  contamination  plus 
the  fixed  contamination  on  the 
inaccessible  surface  averaged  over  300 
cm-  (or  the  area  of  the  surface  if  less 
than  300  cm^)  does  not  exceed  Bxio^ 
Bq/cm-  (20  microcuries/cm^)  for  beta 
and  gamma  and  low  toxicity  alpha 
emitters,  or  8xl0-»  Bq/cm-  (2 
microcuries/cm^)  for  all  other  alpha 
emitters. 

Transport  index  (TI)  means  the 
dimensionless  number  (rounded  up  to 
the  next  tenth)  placed  on  the  label  of  a 
package,  to  designate  the  degree  of 
control  to  be  exercised  by  the  carrier 
during  transportation.  The  transport 
index  is  the  number  determined  by 
multiplying  the  maximum  radiation 
level  in  millisievert  (mSv)  per  hour  at  1 
meter  (3.3  ft)  from  the  external  surface 
of  the  package  by  100  (equivalent  to  the 
maximum  radiation  level  in  millirem 
per  hour  at  1  meter  (3.3  ft)). 

Type  A  quantity  means  a  quantity  of 
radioactive  material,  the  aggregate 
radioactivity  of  which  does  not  exceed 
A I  for  special  form  radioactive  material, 
or  A:,  for  normal  form  radioactive 
material,  where  A|  and  A-  are  given  in 
Table  A— 1  of  this  part,  or  may  be 
determined  by  procedures  described  in 
Appendix  A  of  this  part. 

Type  B  quantity  means  a  quantity  of 
radioactive  material  greater  than  a  Type 
A  quantity. 

Uranium — natural,  depleted, 
enriched: 

(1)  Natural  uranium  means  uranium 
with  the  naturally  occurring  distribution 
of  ujanium  isotopes  (approximately 
0.711  weight  percent  uranium-235.  and 
the  remainder  by  weight  essentially 
uranium-238). 

(2)  Depleted  uranium  means  uranium 
containing  less  uranium-235  than  the 
naturally  occurring  distribution  of 
uranium  isotopes. 

(3)  Enriched  uranium  means  uranium 
containing  more  uranium-235  than  the 
naturally  occurring  distribution  of 
xiranium  isotopes. 

§71.5    Transportation  of  licensed  material. 

(a)  Each  licensee  who  transports 
licensed  material  outside  the  site  of 
usage,  as  specified  in  the  NRC  license, 
or  where  transport  is  on  public 
highways,  or  who  delivers  licensed 
material  to  a  carrier  for  transport,  shall 
comply  with  the  applicable 


requirements  of  the  DOT  regulations  in 
49  CFR  parts  170  through  189 
appropriate  to  the  mode  of  transport. 

(1)  The  licensee  shall  particularly 
note  DOT  regulations  in  the  following 
areas: 

(i)  Packaging— 49  CFR  part  173: 
subparts  A  and  B  and  I. 

(ii)  Marking  and  labeling — 49  CFTl 
part  172:  subpart  D,  §§  172.400  through 
172.407,  §§172.436  through  172.440, 
and  subpart  E. 

(iii)  Placarding— 49  CFR  part  172: 
subpart  F,  especially  §§172.500  through 
172.519,  172.556,  and  appendices  B  and 
C. 

(iv)  Accident  reporting — 49  CFR  part 
171:  §§171.15  and  171.16. 

(v)  Shipping  papers  and  emergency 
information — 49  CFR  part  172:  subparts 
C  and  G. 

(vi)  Hazardous  material  employee 
training— 49  CFR  part  172:  subpart  H. 

(vii)  Hazardous  material  shipper/ 
carrier  registration — 49  CFR  part  107: 
subpart  G. 

(2)  The  licensee  shall  also  note  DOT 
regulations  pertaining  to  the  following 
modes  of  transportation: 

(i)  Rail— 49  CFR  part  174:  subparts  A 
through  D  and  K. 

(ii)  Air— 49  CFR  part  175. 

(iii)  Vessel--19  CFR  part  176: 
subparts  A  through  F  and  M. 

(iv)  Public  Highway— 49  CFR  part  177 
and  parts  390  through  397. 

(b)  If  DOT  regulations  are  not 
applicable  to  a  shipment  of  licensed 
material,  the  licensee  shall  conform  to 
the  standards  and  requirements  of  the 
DOT  specified  in  paragraph  (a)  of  this 
section  to  the  same  extent  as  if  the 
shipment  or  transportation  were  subject 
to  DOT  regulations.  A  request  for 
modification,  waiver,  or  exemption  from 
those  requirements,  and  any  notification 
referred  to  in  those  requirements,  must 
be  filed  with,  or  made  to,  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

§71.6    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S'C.  3501  et  seq.]. 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0008. 


(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  71.5,  71.7,  71.9, 
71.12,  71.17,  71.18,  71.19,  71.20.  71.31. 
71.33,  71.35,  71.37,  71.38,  71.39.  71.41. 
71.47.  71.85.  71.87.  71.89.  71.91,  71.93. 
71.95,  71.97.  71.101,  71.103,  71.105, 
71.107,  71.109,  71.111,  71.113,  71.115, 
71.117,  71.119.  71.121.  71.123,  71.125, 
71.127.  71.129.  71.131,  71,133,  71.135. 
71.137,  71.151,  71.153.  71.155.  71.157, 
71.159.  71.161.  71.165,  71.167,  71.171, 
71.173,  71.175,  71.177,  and  Appendix 
A. 

§  71 .7    Completeness  and  accuracy  of 
information. 

(a)  Information  provided  to  the 
Commission  by  a  licensee,  certificate 
holder,  or  an  applicant  for  a  license  or 
CoC;  or  information  required  by  statute 
or  by  the  Commission's  regulations, 
orders,  license  or  CoC  conditions,  to  be 
maintained  by  the  licensee  or  certificate 
holder,  must  be  complete  and  accurate 
in  all  material  respects. 

(b)  Each  licensee,  certificate  holder,  or 
applicant  for  a  license  or  CoC  must 
notify  the  Commission  of  information 
identified  by  the  licensee,  certificate 
holder,  or  applicant  for  a  license  or  CoC 
as  having,  for  the  regulated  activity,  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 
security.  A  licensee,  certificate  holder, 
or  an  applicant  for  a  license  or  CoC 
violates  this  paragraph  only  if  the 
licensee,  certificate  holder,  or  applicant 
for  a  license  or  CoC  fails  to  notify  the 
Commission  of  information  that  the 
licensee,  certificate  holder,  or  applicant 
for  a  license  or  CoC  has  identified  as 
having  a  significant  implication  for   • 
public  health  and  safety  or  common 
defense  and  security.  Notification  must 
be  provided  to  the  Administrator  of  the 
appropriate  Regional  Office  within  two 
working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

§71.8    Deliberate  misconduct. 

(a)  This  section  applies  to  any — 

(1)  Licensee; 

(2)  Certificate  holder; 

(3)  Quality  assurance  program 
approval  holder; 

(4)  Applicant  for  a  license,  certificate, 
or  quality  assurance  program  approval; 

(5)  Contractor  (including  a  supplier  or 
consultant)  or  subcontractor,  to  any 
person  identified  in  paragraphs  {a)(4)  of 
this  section;  or 

(6)  Employees  of  any  person 
identified  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section. 
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(b)  A  person  identified  in  paragraph 
(a)  of  this  section  who  knowingly 
provides  to  any  entity,  listed  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section,  any  components,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's,  certificate  holder's,  quality 
assurance  program  approval  holder's  or 
applicant's  activities  subject  to  this  part 
may  not: 

(i)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee,  certificate  holder, 
quality  assurance  program  approval 
holder,  or  any  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition  or 
limitation  of  any  license,  certificate  or 
approval  issued  by  the  Commission;  or 

12)  Deliberately'submit  to  the  NRC,  a 
licensee,  a  certificate  holder,  quality 
assurance  program  approval  holder,  an 
applicant  for  a  license,  certificate  or 
quality  assurance  program  approval,  or 
a  licensee's,  applicant's,  certificate 
holder's,  or  quality  assurance  program 
approval  holder's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

(c)  A  person  who  violates  paragraph 
(b)(1)  or  (b)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(d)  For  the  purposes  of  paragraph 
(b)(1)  of  this  section,  deliberate 
misconduct  by  a  person  means  an 
intentional  act  or  omission  that  the 
person  knows: 

(1)  Would  cause  a  licensee,  certificate 
holder,  quality  assurance  program 
approval  holder,  or  applicant  for  a 
license,  certificate,  or  quality  assurance 
program  approval  to  be  in  violation  of 
any  rule,  regulation,  or  order;  or  any 
terra,  condition,  or  limitation  of  any 
license  or  certificate  issued  by  the 
Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  purchase  order,  or  policy  of  a 
licensee,  certificate  holder,  quality 
assurance  program  approval  holder, 
applicant,  or  the  contractor  or 
subcontractor  of  any  of  them. 

§  71 .9    Employee  protection. 

(a)  Discrimination  by  a  Commission 
licensee,  certificate  holder,  an  applicant 
for  a  Commission  license  or  a  CoC,  or 
a  contractor  or  subcontractor  of  any  of 
these,  against  an  employee  for  engaging 
in  certain  protected  activities,  is 
prohibited.  Discrimination  includes 
discharge  and  other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 


activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974.  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  of  1954. 
as  amended,  or  the  Energy 
Reorganization  Act  of  1974,  as 
amended. 

(1)  The  protected  activities  include, 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  statutes 
named  in  paragraph  (a)  of  this  section 
or  possible  violations  of  requirements 
imposed  under  either  of  those  statutes: 

(li)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a)  of  this 
section  or  under  the  requirements  in  10 
CFR  chapter  1  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer; 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  the  requirements  in  10 
CFR  chapter  I. 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  of  this  section;  and 

(v)  Assisting  or  participating  in.  or  is 
about  to  assist  or  participate  in.  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee's 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 


may  order  reinstatement,  back  pay,  and 
compensator*'  damages. 

(c)  A  violation  of  paragraph  (a),  (e).  or 
(f)  of  this  section  by  a  Commission 
licensee,  certificate  holder,  applicant  for 
a  Commission  license  or  a  CoC.  or  a 
contractor  or  subcontractor  of  any  of 
these  may  be  grounds  for: 

(1)  Denial,  revocation,  or  suspension 
of  the  license  or  the  CoC; 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant:  or 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities  ,\n 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)(1)  Each  licensee,  certificate  holder, 
and  applicant  for  a  license  or  CoC  must 
prominently  post  the  current  revision  of 
NRC  Form  3.  "Notice  to  Employees.  ' 
referenced  in  §  19.11(c)  of  this  chapter. 
This  form  must  be  posted  at  locations 
sufficient  to  permit  employees  protected 
by  this  section  to  obsen-e  a  copy  on  the 
way  to  or  from  their  place  of  work  The 
premises  must  be  posted  not  later  than 
30  davs  after  an  application  is  docketed 
and  remain  posted  while  the  application 
is  pending  before  the  Commission, 
during  the  term  of  the  license  or  CoC, 
and  for  30  days  following  license  or  CoC 
termination. 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  US. 
Nuclear  Regulatory  Commission 
Regional  Office  li.sted  in  Appendix  D  to 
part  20  of  this  chapter  or  by  calling  the 
NRC  Publishing  Services  Branch  at  301- 
415-5877. 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  emplovee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  a  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  limited  to. 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulator)'  responsibilities. 
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§71.10    Public  inspection  of  application. 

Applications  for  approval  of  a 
package  design  under  this  part,  which 
are  submitted  to  the  Commission,  may 
be  made  available  for  public  inspection, 
in  accordance  with  provisions  of  parts 
2  and  9  of  this  chapter.  This  includes  an 
application  to  amend  or  revise  an 
existing  package  design,  any  associated 
docvunents  and  drawings  submitted 
with  the  application,  and  any  responses 
to  NRC  requests  for  additional 
information. 

§71.11    [RMerved] 
SubfMirt  B— Exemptions 

§  71 . 1 2    Specific  exemptions. 

On  application  of  any  interested 
person  or  on  its  own  initiative,  the 
Commission  may  grant  any  exemption 
from  the  requirements  of  the  regulations 
in  this  part  that  it  determines  is 
authorized  by  law  and  will  not  endanger 
life  or  property  nor  the  common  defense 
and  security. 

§  71 .1 3    Exemption  of  physicians. 

Any  physician  licensed  by  a  State  to 
dispense  drugs  in  the  practice  of 
medicine  is  exempt  from  §  71.5  with 
respect  to  transport  by  the  physician  of 
licensed  material  for  use  in  the  practice 
of  medicine.  However,  any  physician 
operating  under  this  exemption  must  be 
licensed  under  10  CFR  part  35  or  the 
equivalent  Agreement  State  regulations. 

§  71 .1 4    Exemption  for  low-level  materials. 

(a)  A  licensee  is  exempt  from  all  the 
requirements  of  this  part  with  respect  to 
shipment  or  carriage  of  the  following 
low-level  materials: 

(1)  Natural  material  and  ores 
containing  naturally  occurring 
radionuclides  that  are  not  intended  to 
be  processed  for  use  of  these 
ra(^onuclides,  provided  the  activity 
concentration  of  the  material  does  not 
exceed  10  times  the  values  specified  in 
Appendix  A  of  this  part. 

(2)  Materials  for  which  the  activity 
concentration  is  not  greater  than  the 
activity  concentration  values  specified 
in  Appendix  A  of  this  part,  or  for  which 
the  consignment  activity  is  not  greater 
than  the  limit  for  an  exempt 
consignment  found  in  Appendix  A  of 
this  part. 

(b)  A  licensee  is  exempt  from  all  the 
requirements  of  this  part,  other  than 
§§  71.5  and  71.88,  with  respect  to 
shipment  or  carriage  of  the  following 
packages,  provided  the  packages  do  not 
contain  any  fissile  material,  or  the 
material  is  exempt  from  classification  as 
fissile  material  imder  §  71.15: 

(1)  The  package  contains  no  more 
than  a  Type  A  quantity  of  radioactive 


material.  Exception:  this  paragraph  does 
not  apply  to  a  package — transported 
within  the  United  States — containing 
greater  than  an  Ai  quantity  (special 
form)  of  plutonium-244: 

(2)  The  package — transported  within 
the  United  States — contains  no  more 
than  0.74  TBq  (20  Ci)  of  special  form 
plutoniam-244;  or 

(3)  The  package  contains  only  LSA  or 
SCO  radioactive  material,  provided— 

(i)  That  the  LSA  or  SCO  material  has 
an  external  radiation  dose  of  less  than 
or  equal  to  10  mSv/h  (1  rem/h),  at  a 
distance  of  3  m  from  the  unshielded 
material;  or 

(ii)  That  the  package  is  classified  as 
LSA-I  or  SCO-I. 

(c)  A  licensee  is  exempt  from  all  the 
requirements  of  this  part,  other  than 
§§  71.5  and  71.88,  with  respect  to 
shipment  or  carriage  of  low-specific- 
activity  (LSA)  material  in  group  LSA-I, 
or  surface  contaminated  objects  (SCOs) 
in  group  SCO-L 

§71.15    Exemption  from  classification  as 
fissile  material. 

Fissile  materials  meeting  the 
requirements  of  at  least  one  of  the 
paragraphs  (a)  through  (e)  of  this  section 
are  exempt  from  classification  as  fissile 
material  and  from  the  fissile  material 
package  standards  of  §§  71.55  and  71.59, 
but  are  subject  to  all  other  requirements 
of  this  part,  except  as  noted. 

(a)  The  mass  ratio  of  iron  to  fissile 
material  is  greater  than  200:1  and  the 
package  contents  contain  less  than  15  g 
of  fissile  material.  The  fissile  material 
may  be  contained  in  individual  or  bulk 
packaging. 

(b)  The  mass  ratio  of  noncombustible, 
insoluble-in-water,  material  (including 
both  the  contents  and  packaging)  to 
fissile  material  is  greater  than  2000:1 
and  the  package  contents  contain  less 
than  350  g  of  fissile  material.  Lead, 
beryllium,  graphite,  and  hydrogenous 
material  enriched  in  deuterium  may  be 
present  in  the  package,  but  must  not  be 
included  in  determining  the  mass  ratio 
for  the  package.  The  fissile  material  may 
be  contained  in  individual  or  bulk 
packaging. 

(c)  Uranium  enriched  in  uranium-235 
to  a  maximum  of  1  percent  by  weight, 
and  with  total  plutonium  and  uranium- 
233  content  of  up  to  1  percent  of  the 
mass  of  uraniimi-235,  provided  that  the 
mass  of  any  beryllium,  graphite,  and 
hydrogenous  material  enriched  in 
deuterium  present  in  the  package  is  less 
than  0.1  percent  of  the  fissile  mass. 

(d)  Liquid  solutions  of  uranyl  nitrate 
enriched  in  uranium-235  to  a  maximum 
of  2  percent  by  weight,  provided  that: 


(1)  The  total  plutonium  and  uranium- 
233  content  does  not  exceed  0.1  percent 
of  the  mass  of  uranium-235; 

(2)  The  nitrogen  to  uranium  atomic 
ratio  (N/U)  is  greater  tban  or  equal  to 
2.0;  and 

(3)  The  material  must  be  contained  in 
at  least  a  DOT  Type  A  package. 

(e)  Plutonium  with  a  total  mass  of  less 
than  1000  grams,  provided  that: 
plutonium-239,  plutonium-241,  or  any 
combination  of  these  radionuclides, 
constitutes  less  than  20  percent  by  mass 
of  the  total  quantity  of  plutonium  in  the 
package. 

§71.16    [Reserved] 

Subpart  C— General  Licenses 

§71.17    General  license:  NRC-approved 
package. 

(a)  A  general  license  is  hereby  issued 
to  any  licensee  of  the  Commission  to 
transport,  or  to  deliver  to  a  carrier  for 
transport,  licensed  material  in  a  package 
(other  than  a  Type  B(DP)  package)  for 
which  a  license,  certificate  of 
compliance,  or  other  approval  has  been 
issued  by  the  NRC. 

(b)  This  general  license  applies  only 
to  a  licensee  who  has  a  quality 
assurance  program  approved  by  the 
Commission  as  satisfying  the  provisions 
of  subpart  H  of  this  part. 

(c)  This  general  license  applies  only 
to  a  licensee  who — 

(1)  Has  a  copy  of  the  certificate  of 
compUance,  or  other  approval  of  the 
package,  and  has  the  drawings  and  other 
documents  referenced  in  the  approval 
relating  to  the  use  and  maintenance  of 
the  packaging  and  to  the  actions  to  be 
taken  before  shipment; 

(2)  Complies  with  the  terms  and 
conditions  of  the  license,  certificate,  or 
other  approval,  as  applicable,  and  the 
applicable  requirements  of  subparts  A, 
G,  and  H  of  this  part;  and 

(3)  Submits  in  writing  to  the  NRC, 
before  the  licensee's  first  use  of  tbe 
package,  the  licensee's  name  and  license 
number  and  the  package  identification 
number  specified  in  the  package 
approval.  A  licensee  shall  submit  this 
information  in  accordance  with  §  71.1. 

(d)  This  general  license  applies  only 
when  the  package  approval  authorizes 
use  of  the  package  under  this  general 
license. 

(e)  For  a  Type  B  or  fissile  material 
package,  the  design  of  which  was 
approved  by  NRC  before  April  1, 1996, 
the  general  license  is  subject  to  the 
additional  restrictions  of  §  71.19. 

§  71 .1 8    General  license:  NRC-approved 
Type  B(DP)  package. 

(a)  A  general  license  is  hereby  issued 
to  any  licensee  of  the  Commission  to 


Federal  Register/ Vol.  67,  No.  83 /Tuesday,  April  30,  2002  /  Proposed  Rules 


21449 


transport,  or  to  deliver  to  a  carrier  for 
transport,  licensed  material  in  a  Type 
B{DP)  package  for  which  a  license, 
certificate  of  compliance  (CoC),  or  other 
approval  has  been  issued  by  the  NRC. 

(b)  This  general  license  applies  only 
to  a  licensee  who  has  a  quality 
assurance  program  approved  by  the 
Commission  as  satisfying  the  provisions 
of  subpart  H  of  this  part. 

(c)  This  general  license  applies  only 
to  a  licensee  who — 

(1)  Has  a  copy  of  the  CoC,  or  other 
approval,  of  the  Type  B(DP)  package,  a 
copy  of  the  updated  final  safety  analysis 
report  for  the  package,  and  the  drawings 
and  other  documents  referenced  in  the 
CoC,  or  other  approval,  relating  to  the 
use  and  maintenance  of  the  packaging 
and  to  the  actions  to  be  taken  before 
shipment: 

(2)  Complies  with  the  terms  and 
conditions  of  the  license,  CoC.  or  other 
approval,  as  applicable,  and  the 
applicable  requirements  of  subparts  A, 
G,  and  H  of  this  part:  and 

(3)  Submits  in  writing  to  the  NRC, 
before  the  licensee's  first  use  of  the 
package,  the  licensee's  name  and  license 
number  and  the  package  identification 
number  specified  in  the  package 
approval.  A  licensee  shall  submit  this 
information  in  accordance  with  §  71.1. 

(d)  This  general  license  applies  only 
when  the  package  approval  authorizes 
use  of  the  Type  B(DP)  package  under 
this  general  license. 

(e)  This  general  license  does  not 
authorize  a  Type  B(DP)  package  to  be 
transported  by  air. 

§71.19    Previously  approved  package. 

(a)  A  Type  B  package  previously 
approved  bv  NRC,  but  not  designated  as 
B{U),  B(M),'B(U)F,  B(M)F,  in  the 
identification  number  of  the  NRC 
Certificate  of  Compliance,  or  Type  AF 
packages  approved  by  the  NRC  prior  to 
September  6,  1983,  may  be  used  under 
the  general  license  of  §  71.17  until  [date 
3  years  after  the  effective  date  of  the 
final  rule]  with  the  following  additional 
conditions: 

(1)  Fabrication  of  the  packaging  was 
satisfactorily  completed  by  August  31. 
1986,  as  demonstrated  by  application  of 
its  model  number  in  accordance  with 

§  71.85(c); 

(2)  A  serial  number  that  uniquely 
identifies  each  packaging  which 
conforms  to  the  approved  design  is 
assigned  to,  and  legibly  and  durably 
marked  on,  the  outside  of  each 
packaging;  and 

(3)  §  71.19(a)  will  expire  [date  3  years 
after  the  effective  date  of  the  final  rule]. 

(b)  A  Type  B(U)  package,  a  Type  B(M) 
package,  or  a  fissile  material  package, 
previously  approved  by  the  NRC  but 


without  the  designation  "-85"  in  the 
identification  number  of  the  NRC 
Certificate  of  Compliance,  may  be  used 
under  the  general  license  of  §  71.17  with 
the  following  additional  conditions: 

(1)  Fabrication  of  the  package  is 
satisfactorily  completed  by  April  1. 
1999,  as  demonstrated  by  application  of 
its  model  number  in  accordance  with 

§  71.85(c): 

(2)  A  package  used  for  a  shipment  to 
a  location  outside  the  United  States  is 
subject  to  multilateral  approval  as 
defined  in  DOT  regulations  at  49  CFR 
173.403;  and 

(3)  A  serial  number  which  uniquely 
identifies  each  packaging  which 
conforms  to  the  approved  design  is 
assigned  to  and  legibly  and  durably 
marked  on  the  outside  of  each 
packaging. 

(c)  A  Type  B(U)  package,  a  Type  B(M) 
package,  or  a  fissile  material  package 
previously  approved  by  the  NRC.  but 
without  the  designation  "-85"  in  the 
identification  number  of  the  NRC 
Certificate  of  Compliance,  may  be  used 
under  the  general  license  of  §  71.17  with 
the  following  additional  conditions: 

(1)  Fabrication  of  the  package  must  be 
satisfactorily  completed  by  December 
31,  2006,  as  demonstrated  by 
application  of  its  model  number  in 
accordance  with  §  71.85(c);  and 

(2)  After  December  31.  2003,  a 
package  used  for  a  shipment  to  a 
location  outside  the  United  States  is 
subject  to  multilateral  approval  as 
defined  in  DOT  regulations  at  49  CFR 
173.403. 

(d)  NRC  will  approve  modifications  to 
the  design  and  authorized  contents  of  a 
Type  B  package,  or  a  fissile  material 
package,  previously  approved  by  NRC. 
provided — 

(1)  The  modifications  of  a  Type  B 
package  are  not  significant  with  respect 
to  the  design,  operating  characteristics, 
or  safe  performance  of  the  containment 
system,  when  the  package  is  subjected 
to  the  tests  specified  in  §§  71.71  and 
71.73: 

(2)  The  modifications  of  a  fissile 
material  package  are  not  significant, 
with  respect  to  the  prevention  of 
criticality,  when  the  package  is 
subjected  to  the  tests  specified  in 
§§71.71  and  71.73:  and 

(3)  The  modifications  to  the  package 
satisfj'  the  requirements  of  this  pari. 

(e)  NRC  will  revise  the  package 
identification  number  to  designate 
previouslv  approved  package  designs  as 
B,  BF,  AF,  B(U),  B(M).  B(U)F.  B(M)F. 
B(U)-85,  B(U)F-85,  B(M)-85.  B(M)F-85. 
or  AF-85  as  appropriate,  and  with  the 
identification  number  suffix  "-96"  after 
receipt  of  an  application  demonstrating 


that  the  design  meets  the  requirements 
of  this  part. 

§71.20    General  license:  DOT  specification 
container. 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport, 
or  to  deliver  to  a  carrier  for  transport, 
licensed  material  in  a  specification 
container  for  fissile  material  or  for  a 
Type  B  quantity  of  radioactive  material 
as  specified  in  DOT  regulations  at  49 
CFR  parts  173  and  178. 

(b)  This  general  license  applies  only 
to  a  licensee  who  has  a  quality 
assurance  program  approved  by  the 
Commission  as  satisfying  the  provisions 
of  subpart  H  of  this  part. 

(c)  This  general  license  applies  only 
to  a  licensee  whn — 

(1)  Has  a  copy  of  the  specification: 
and 

(2)  Complies  with  the  terms  and 
conditions  of  the  specification  and  the 
applicable  requirements  of  subparts  A. 
G.  and  H  of  this  pari. 

(d)  This  general  license  is  subject  to 
the  limitation  that  the  specification 
container  may  not  be  used  for  a 
shipment  to  a  location  outside  the 
United  States,  except  by  multilateral 
approval,  as  defined  in  DOT  regulations 
at  49  CFR  173.403. 

§  71 .21     General  license:  Use  of  foreign 
approved  package. 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport, 
or  to  deliver  to  a  earner  for  transport, 
licensed  material  in  a  package  the 
design  of  which  has  been  approved  in 

a  foreign  national  competent  authority 
certificate  that  has  been  revalidated  by 
DOT  as  meeting  the  applicable 
requirements  of  49  CFR  171.12. 

(b)  Except  as  othenvise  provided  in 
this  section,  the  general  license  applies 
only  to  a  licensee  who  has  a  quality 
assurance  program  approved  by  the 
Commission  as  satisfying  the  applicable 
provisions  of  subpart  H  of  this  part. 

(c)  This  general  license  applies  only 
to  shipments  made  to  or  from  location.', 
outside  the  United  States 

(d)  This  general  license  applies  only 
to  a  licensee  who — 

(1)  Has  a  copy  of  the  applicable 
certificate,  the  revalidation,  and  the 
drawings  and  other  documents 
referenced  in  the  certificate,  relating  to 
the  use  and  maintenance  of  the 
packaging  and  to  the  actions  to  be  taken 
before  shipment:  and 

(2)  Complies  with  the  terms  and 
conditions  of  the  certificate  and 
revalidation,  and  with  the  applicable 
requirements  of  subparts  A.  G.  and  H  of 
this  part.  With  respect  to  the  quality 
assurance  provisions  of  subpart  H  of 
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this  part,  the  licensee  is  exempt  from 
design,  construction,  and  fabrication 
considerations. 

§71.22    General  license:  Fissile  material. 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
fissile  material,  or  to  deliver  fissile 
material  to  a  carrier  for  transport,  if  the 
material  is  shipped  in  accordance  with 
this  section.  The  fissile  material  need 
not  be  contained  in  a  package  which 
meets  the  standards  of  subparts  E  and  F 
of  this  part;  however,  the  material  must 
be  contained  in  a  Type  A  package.  The 


Type  A  package  must  also  meet  the  DOT 
re'auirements  of  49  CFR  173,417(a). 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satisf\'ing  the  provisions  of  subpart  H 
of  this  part. 

(c)  Tne  general  license  applies  only 
when  a  package's  contents: 

( 1 )  Contain  less  than  a  Type  A 
quantity  of  fissile  material;  and 

(2)  Contain  less  than  500  total  grams 
of  beryllium,  graphite,  or  hydrogenous 
material  enriched  in  deuteriiun. 

(d)  The  general  license  applies  only  to 
packages  containing  fissile  material  that 
are  labeled  with  a  CSI  which: 


(1)  Has  been  determined  in 
accordance  with  paragraph  (e)  of  this 
section; 

(2)  Has  a  value  less  than  or  equal  to 
10.0;  and 

(3)  For  a  shipment  of  multiple 
packages  containing  fissile  material,  the 
sum  of  the  CSIs  must  be  less  than  or 
equal  to  50.0  (for  shipment  on  a 
nonexclusive  use  conveyance  or  storage 
incident  to  transport)  and  less  than  or 
equal  to  100.0  (for  shipment  on  an 
exclusive  use  conveyance). 

{e)(l)  The  value  for  the  CSI  must  be 
greater  than  or  equal  to  the  number 
calculated  by  the  following  equation: 


CSI  =  10 


grams  of  ""U     grams  of  ^^''U     grams  of  Pu 


(2)  The  calculated  CSI  must  be 
rounded  up  to  the  first  decimal  place; 

(3)  The  values  of  X,  Y,  and  Z  used  in 
the  CSI  equation  must  be  taken  from 
Tables  71-1  or  71-2,  as  appropriate; 

(4)  If  Table  71-2  is  used  to  obtain  the 
value  of  X,  then  the  values  for  the  terms 
in  the  equation  for  uranium-233  and 


plutonium  must  be  assumed  to  be  zero; 
£md 

(5)  Table  71-1  values  for  X,  Y,  and  Z 
must  be  used  to  determine  the  CSI  if: 

(i)  Uranium-233  is  present  in  the 
package; 

(ii)  The  mass  of  plutonium  exceeds  1 
percent  of  the  mass  of  uranium-235; 


(iii)  The  uranium-235  is  of  unknowrn 
enrichment;  or 

(iv)  Substances  having  a  moderating 
effectiveness  (i.e.,  an  average  hydrogen 
density  greater  than  H2O)  [e.g.,  certain 
hydrocarbon  oils  or  plastics]  are  present 
in  any  form,  except  as  polyethylene 
used  for  packing  or  wrapping. 


Table  71-1.— Mass  Limits  for  General  License  Packages  Containing  Mixed  Quantities  of  Fissile  Material  or 

Uranium-235  of  Unknown  Enrichment  per  §71  .22(e) 


Fissile  matenal 


Fissile  material  mass 
mixed  with,  moderating 
substances  having  an 
average  hydrogen  den- 
sity less  than  or  equal  to 
H2O.  (grams) 


Fissile  material  mass 
mixed  with  moderating 
substances  having  an 
average  hydrogen  den- 
sity greater  than 
I-I2O '.(grams) 


=«U  (X)  

"5U  (Y)  

2wpu  or  ^'•iPu  (Z) 


38 
27 

24 


•When  mixtures  of  moderating  substances  are  present,  the  lower  mass  limits  shall  be  used  if  more  than  15  percent  of  the  moderating  sub- 
stance has  an  average  hydrogen  density  greater  than  H:0 


Table  71-2.— Mass  Limits  for  Gen- 
eral License  Packages  Con- 
taining Uranium-235  of  Known 
Enrichment  per  §71  .22(e) 


Uranium  ennchment  in  weight 
percent  of  -"U  not  exceeding 


Fissile  ma- 
terial mass 
of  2'^U  (X) 
(grams) 


Table  71-2.— Mass  Limits  for  Gen- 
eral License  Packages  Con- 
taining Uranium-235  of  Known 
Enrichment  per  §  71  .22(e)— Con- 
tinued 


Table  71-2.— Mass  Limits  for  Gen- 
eral License  Packages  Con- 
taining Uranium-235  of  Known 
Enrichment  per  §  71  .22(e)— Con- 
tinued 


24  . 
20 . 

15 

11  . 
10 . 
9.5 
9 ... 
8.5 

8  ... 
7.5 
7  ... 
6.5 
6  ... 


60 
63 
67 
72 
76 
78 
81 
82 
85 
88 
90 
93 
97 


Uranium  enrichment  in  weight 
percent  of  -'"^U  not  exceeding 

Fissile  ma- 
terial mass 
of  "'U  (X). 
(grams) 

55                                    

102 

5      

108 

4.5  

114 

4  

120 

3.5  

132 

3 

150 

2.5 

180 

2  

246 

1  5   

408 

1  35       

480 

1  

1.020 

Uranium  enrichment  in  weight 
percent  of  -''U  not  exceeding 


0.92 


Fissile  ma- 
terial mass 
of  "'U  (X). 
(grams) 


1,800 


§71.23    General  license:  Plutonium- 
beryllium  special  form  material. 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
fissile  material  in  the  form  of 
plutoniimi-berylliiuii  (Pu-Be)  special 
form  sealed  sources,  or  to  deliver  Pu-Be 
sealed  sources  to  a  carrier  for  transport, 
if  the  material  is  shipped  in  accordance 
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with  this  section.  This  material  need  not 
be  contained  in  a  package  which  meets 
the  standards  of  subparts  E  and  F  of  this 
part;  however,  the  material  must  be 
contained  in  a  Type  A  package.  The 
Type  A  package  must  also  meet  the  DOT 
reauirements  of  49  CFR  173.417(a). 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satisfying  the  provisions  of  subpart  H 
of  this  part. 

(c)  The  general  license  applies  only 
when  a  package's  contents: 


(1)  Contain  less  than  a  Type  A 
quantity  of  material:  and 

(2)  Contain  less  than  1000  g  of 
plutonium,  provided  that:  plutonium- 
239,  plutonium-241,  or  any  combination 
of  these  radionuclides,  constitutes  less 
than  240  g  of  the  total  quantity  of 
plutonium  in  the  package. 

(d)  The  general  license  applies  only  to 
packages  labeled  with  a  CSI  which: 

(1)  Has  been  determined  in 
accordance  with  paragraph  (e)  of  this 
section; 


(2)  Has  a  value  less  than  or  equal  to 
100.0:  and 

(3)  For  a  shipment  of  multiple 
packages  containing  Pu-Be  sealed 
sources,  the  sum  of  the  CSIs  must  be 
less  than  or  equal  to  50.0  (for  shipment 
on  a  nonexclusive  use  conveyance  or 
storage  incident  to  transport)  and  to  less 
than  or  equal  to  100.0  (for  shipment  on 
an  exclusive  use  conveyance). 

(e)(1)  The  value  for  the  CSI  must  be 
greater  than  or  equal  to  the  number 
calculated  by  the  following  equation: 


CSI  =  10 


grams  of  '-^^Pu  +  grams  of  '■*'  Pu 


24 


;  and 


(2)  The  calculated  CSI  must  be 
rounded  up  to  the  first  decimal  place. 

§71.24    [Reserved] 

§71.25    [Reserved] 

3.  In  §  71.41,  paragraph  (a)  is  revised 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 

§  71 .41    Demonstration  of  compliance. 

(a)  The  effects  on  a  package  of  the 
tests  specified  in  §  71.71  ("Normal 
conditions  of  transport"),  and  the  tests 
specified  in  §  71.73  ("Hypothetical 
accident  conditions"),  and  §  71.61 
("Special  requirements  for  Type  B 
packages  containing  more  than  10^  A2"), 
must  be  evaluated  by  subjecting  a 
specimen  or  scale  model  to  a  specific 
test,  or  by  another  method  of 
demonstration  acceptable  to  tHe 
Commission,  as  appropriate  for  the 
particular  feature  being  considered. 
***** 

(d)  Packages  for  which  compliance 
with  the  other  provisions  of  the 
regulations  in  this  part  is  impracticable 
shall  not  be  transported  except  under 
special  package  authorization.  Provided 
the  applicant  demonstrates  that 
compliance  with  the  other  provisions  of 
the  regulations  is  impracticable  and  that 
the  requisite  standards  of  safety 
established  by  these  regulations  have 
been  demonstrated  through  means 
alternative  to  the  other  provisions,  a 
special  package  authorization  may  be 
approved  for  one-time  shipments.  The 
applicant  shall  demonstrate  that  the 
overall  level  of  safety  in  transport  for 
these  shipments  is  at  least  equivalent  to 
that  which  would  be  provided  if  all  the 
applicable  requirements  had  been  met. 

4.  In  §  71.51,  the  introductory  text  of 
paragraph  (a)  is  revised,  and  a  new 
paragrapli  (d)  is  added  to  read  as 
follows: 


§  71 .51     Additional  requirements  for  Type  B 
packages. 

(a)  A  Type  B  package,  in  addition  to 
satisfying  the  requirements  of  §§  71.41 
through  71.47,  must  be  designed, 
constructed,  and  prepared  for  shipment 
so  that  imder  the  tests  specified  in: 
***** 

(d)  For  packages  which  contain 
radioactive  contents  with  activity 
greater  than  10'  A2,  the  requirements  of 
§  71.61  must  be  met.  This  requirement 
does  not  apply  to  Type  B(DP)  packages. 

§71.53    [Reserved] 

5.  Section  71.53  is  removed  and 
reserved. 

6.  In  §  71.55,  paragraph  (b) 
introductory  text  is  revised,  and  new 
paragraphs  (f)  and  (g)  are  added  to  read 
as  follows: 

§  71 .55    General  requirements  for  fissile 
material  paclcages. 

***** 

(b)  Except  as  provided  in  paragraph 
(c)  or  (g)  of  this  section,  a  package  used 
for  the  shipment  of  fissile  material  must 
be  so  designed  and  constructed  and  its 
contents  so  limited  that  it  would  be 
subcritical  if  water  were  to  leak  into  the 
containment  system,  or  liquid  contents 
were  to  leak  out  of  the  containment 
system  so  that,  under  the  following 
conditions,  maximum  reactivity  of  the 
fissile  material  would  be  attained: 
***** 

(f)  For  fissile  material  package  designs 
to  be  transported  by  air: 

(1)  The  package  must  be  designed  and 
constructed,  and  its  contents  limited  so 
that  it  would  be  subcritical,  assuming 
reflection  by  20  cm  (7.9  in)  of  water  but 
no  water  inleakage,  when  subjected  to 
sequential  application  of: 

(i)  The  free  drop  test  in  §  71.?3(c)(l); 

(ii)  The  crush  test  in  §  71.73(c)(2): 

(iii)  A  puncture  test,  for  packages  of 
250  kg  or  more,  consisting  of  a  free  drop 


of  the  specimen  through  a  distance  of  3 
m  (120  in)  in  a  position  for  which 
maximum  damage  is  expected  at  the 
conclusion  of  the  test  sequence,  onto  the 
upper  end  of  a  solid,  vertical, 
cylindrical,  mild  steel  probe  mounted 
on  an  essentially  unyielding,  horizontal 
surface.  The  probe  must  be  20  cm  (7.9 
in)  in  diameter,  with  the  striking  end 
forming  the  frustum  of  a  right  circular 
cone  with  the  dimensions  of  30  cm 
height,  2.5  cm  top  diameter,  and  a  top 
edge  rounded  to  a  radius  of  not  more 
than  6  mm  (0.25  in).  For  packages  less 
than  250  kg,  the  puncture  test  must  be 
the  same,  except  that  a  250  kg  probe 
must  be  dropped  onto  the  specimen 
which  must  be  placed  on  the  surface; 
and 

(iv)  The  thermal  test  in  §  71  73(c)(4), 
except  that  the  duration  of  the  test  must 
be  60  minutes. 

(2)  The  package  must  be  designed  and 
constructed,  and  its  contents  limited  so 
that  it  would  be  subcritical.  assuming 
reflection  by  20  cm  (7.9  in)  of  water  but 
no  water  inleakage,  when  subjected  to 
an  impact  on  an  unyielding  surface  at  a 
velocity  of  90  m/s  normal  to  the  surface, 
at  such  orientation  so  as  to  result  in 
maximum  damage.  A  separate, 
undamaged  specimen  can  be  used  for 
this  evaluation. 

(3)  Allowance  may  not  be  made  for 
the  special  design  features  in  paragraph 
(c)  of  this  section,  unless  water  leakage 
into  or  out  of  void  spaces  is  prevented 
following  application  of  the  tests  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section,  and  subsequent  application  of 
the  immersion  test  in  §  71  73(c)(5). 

(g)  Packages  containing  uranium 
hexafluoride  only  are  excepted  from  the 
requirements  of  paragraph  (b)  of  this 
section  provided  that: 

(1)  Following  the  tests  specified  in 
§  71.73  ("Hypothetical  accident 
conditions '),  there  is  no  physical 
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contact  between  the  valve  body  and  any 
other  component  of  the  packaging,  other 
than  at  its  original  point  of  attachment, 
and  the  valve  remains  leak  tight; 

(2)  There  is  an  adequate  quality 
control  in  the  manufacture, 
maintenance,  and  repair  of  packagings: 

(3)  Each  package  is  tested  to 
demonstrate  closure  before  each 
shipment:  £uid 

(4)  The  uranium  is  enriched  to  not 
more  than  5  weight  percent  uranium- 
235. 

7.  In  §  71.59,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  71 .59    Standards  for  arrays  of  fissile 
material  packages. 

*        »        *        •        * 

(b)  The  CSI  must  be  determined  by 
dividing  the  number  50  by  the  value  of 
"N"  derived  using  the  procedures 
specified  in  paragraph  (a)  of  this 
section.  The  value  of  the  CSI  may  be 
zero  provided  that  an  unlimited  number 
of  packages  are  subcritical,  such  that  the 
value  of  "N"  is  effectively  equal  to 
infinity  under  the  procedures  specified 
in  paragraph  (a)  of  this  section.  Any  CSI 
greater  than  zero  must  be  rounded  up  to 
the  first  decimal  place. 

(c)  For  a  fissile  material  package 
which  is  assigned  a  CSI  value — 

(1)  Less  than  or  equal  to  50.0,  that 
package  may  be  shipped  by  a  carrier  in 
a  nonexclusive  use  conveyance,  or 
stored  incident  to  transport,  provided 
the  sum  of  the  CSIs  is  limited  to  less 
than  or  equal  to  50.0. 

(2)  Less  than  or  equal  to  50.0,  that 
package  may  be  shipped  by  a  carrier  in 
an  exclusive  use  conveyance,  provided 
the  sum  of  the  CSIs  is  limited  to  less 
than  or  equal  to  100.0. 

(3)  Greater  than  50.0,  that  package 
must  be  shipped  by  a  carrier  in  an 
exclusive  use  conveyance,  provided  the 
sum  of  the  CSIs  is  limited  to  less  than 
or  equal  to  100.0. 

8.  Section  71.61  is  revised  to  read  as 
follows: 

§  71 .61    Special  requirements  for  Type  B 
packages  containing  more  tfian  lO^A^. 

A  Type  B  package  containing  more 
than  10^  A2  must  be  designed  so  that  its 
undamaged  containment  system  can 
withstand  an  external  water  pressure  of 
2  MPa  (290  psi)  for  a  period  of  not  less 
than  1  hour  without  collapse,  buckling, 
or  inleakage  of  water. 

9.  Section  71.63  is  revised  to  read  as 
follows: 

§  71 .63    Special  requirement  for  plutonium 
shipments. 

Shipments  containing  plutonium 
must  be  made  with  the  contents  in  solid 
form,  if  the  contents  contain  greater 
than  0.74  TBq  (20  Ci)  of  plutonium. 


10.  In  §  71.73,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  71 .73    Hypottietical  accident  conditions. 

*         *         *         *         » 

(c)*  *  * 

(2)  Crush.  Subjection  of  the  specimen 
to  a  dynamic  crush  test  by  positioning 
the  specimen  on  a  flat,  essentially 
unyielding  horizontal  surface  so  as  to 
suffer  maximum  damage  by  the  drop  of 
a  500-kg  (1100-lb)  mass  from  9  m  (30  ft) 
onto  the  specimen.  The  mass  must 
consist  of  a  solid  mild  steel  plate  1  m 
(40  in)  by  1  m  and  must  fall  in  a 
horizontal  attitude.  The  crush  test  is 
required  only  when  the  specimen  has  a 
mass  not  greater  than  500  kg  (1100  lbs), 
an  overall  density  not  greater  than  1000 
kg/m^  (62.4  lbs/ft')  based  on  external 
dimension,  and  radioactive  contents 
greater  than  1000  A^  not  as  special  form 
radioactive  material.  For  packages 
containing  fissile  material,  the 
radioactive  contents  greater  than  1000 
A-  criterion  does  not  apply. 
***** 

11.  In  §71.88.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  71 .88    Air  transport  of  plutonium. 

(a)*   *   * 

(2)  The  plutonium  is  contained  in  a 
material  in  which  the  specific  activity  is 
less  than  or  equad  to  the  activity 
concentration  values  for  plutonium 
specified  in  Appendix  A,  Table  A-2  of 
this  part,  and  in  which  the  radioactivity 
is  essentially  uniformly  distributed;  or 
***** 

12.  In  §  71.91.  paragraphs  (b)  and  (c) 
are  revised,  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§71.91    Records. 

***** 

(b)  Each  certificate  holder  shall 
maintain,  for  a  period  of  3  years  after 
the  life  of  the  packaging  to  which  they 
apply,  records  identifying  the  packaging 
by  model  number,  serial  number,  and 
date  of  manufacture. 

(c)  The  hcensee,  certificate  holder, 
and  an  applicant  for  a  CoC,  shall  make 
available  to  the  Commission  for 
inspection,  upon  reasonable  notice,  all 
records  required  by  this  part.  Records 
are  only  valid  if  stamped,  initialed,  or 
signed  and  dated  by  authorized 
personnel  or  otherwise  authenticated. 

(d)  The  licensee,  certificate  holder, 
and  an  applicant  for  a  CoC  shall 
maintain  sufficient  written  records  to 
furnish  evidence  of  the  quality  of 
packaging.  The  records  to  be  maintained 
include  results  of  the  determinations 
required  by  §  71.85;  design,  fabrication, 
and  assembly  records,  results  of 
reviews,  inspections,  tests,  and  audits; 


results  of  monitoring  work  performance 
and  materials  analyses;  and  results  of 
maintenance,  modification,  and  repair 
activities.  Inspection,  test,  and  audit 
records  must  identify  the  inspector  or 
data  recorder,  the  type  of  observation, 
the  results,  the  acceptability,  and  the 
action  taken  in  connection  with  any 
deficiencies  noted.  These  records  must 
be  retained  for  3  years  after  the  life  of 
the  packaging  to  which  they  apply. 

13.  Section  71.93  is  revised  to  read  as 
follows: 

§  71 .93    Inspection  and  tests. 

(a)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  permit  the 
Commission,  at  all  reasonable  times,  to 
inspect  the  licensed  material,  packaging, 
premises,  and  facilities  in  which  the 
licensed  material  or  packaging  is  used, 
provided,  constructed,  fabricated, 
tested,  stored,  or  shipped. 

(b)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  perform, 
and  permit  the  Commission  to  perform, 
any  tests  the  Commission  deems 
necessary  or  appropriate  for  the 
administration  of  the  regulations  in  this 
chapter. 

(c)  The  certificate  holder  and 
applicant  for  a  CoC  shall  notify  the 
NRC.  in  accordance  writh  §  71.1.  45  days 
in  advance  of  starting  fabrication  of  the 
first  packaging  under  a  CoC.  This 
paragraph  applies  to  any  packaging  used 
for  the  shipment  of  licensed  material 
which  has  either — 

(1)  A  decay  heat  load  in  excess  of  5 
kW;  or 

(2)  A  maximimi  normal  operating 
pressure  in  excess  of  103  kPa  (15  Ibf/ 
in  2)  gauge. 

14.  Section  71.95  is  revised  to  read  as 
follows: 

§71.95    Reports. 

(a)  The  licensee,  after  requesting  the 
certificate  holder's  input,  shall  submit  a 
written  report  to  the  Commission  of 

(1)  Instances  in  which  there  is  a 
significant  reduction  in  the  effectiveness 
of  any  NRC-approved  Type  B  or  Type 
A(F)  packaging  during  use;  or 

(2)  Details  of  any  defects  with  safety 
significance  in  any  NRC-approved  Type 
B  or  fissile  material  packaging,  after  first 
use. 

(b)  The  Ucensee  shall  submit  a  written 
report  to  the  Commission  of  instances  in 
which  the  conditions  in  the  certificate 
of  compliance  were  not  followed  during 
a  shipment. 

(c)  Written  report.  Each  licensee  shall 
submit,  in  accordance  with  §  71.1,  a 
written  report  required  by  paragraph  (a) 
or  (b)  of  this  section  within  60  days  of 
the  event  or  discovery  of  the  event.  The 
licensee  shall  also  provide  a  copy  of 
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each  report  submitted  to  the  NRC  to  the 
applicable  certificate  holder.  Written 
reports  prepared  pursuant  to  other 
regulations  may  be  submitted  to  fulfill 
this  requirement  if  the  reports  contain 
all  the  necessary  information,  and  the 
appropriate  distribution  is  made.  These 
written  reports  must  include  the 
following: 

(1)  A  brief  abstract  describing  the 
major  occurrences  during  the  event, 
including  all  component  or  system 
failures  that  contributed  to  the  event 
and  significant  corrective  action  taken 
or  planned  to  prevent  recurrence. 

(2)  A  clear,  specific,  narrative 
description  of  the  event  that  occurred  so 
that  knowledgeable  readers  conversant 
with  the  requirements  of  Part  71,  but  not 
familiar  with  the  design  of  the 
packaging,  can  understand  the  complete 
event.  The  narrative  description  must 
include  the  following  specific 
information  as  appropriate  for  the 
particular  event. 

(i)  Status  of  components  or  systems 
that  were  inoperable  at  the  start  of  the 
event  and  that  contributed  to  the  event; 

(ii)  Dates  and  approximate  times  of 
occurrences; 

(iii)  The  cause  of  each  component  or 
system  failure  or  personnel  error,  if 
known; 

(iv)  The  failure  mode,  mechanism, 
and  effect  of  each  failed  component,  if 
known; 

(v)  A  list  of  systems  or  secondary 
functions  that  were  also  affected  for 
failures  of  components  with  multiple 
functions; 

(vi)  The  method  of  discovery  of  each 
component  or  system  failure  or 
procediual  error; 

(vii)  For  each  human  performance- 
related  root  cause,  a  discussion  of  the 
cause(s)  and  circumstances;  {viii)  The 
manufactiuer  and  model  number  (or 
other  identification)  of  each  component 
that  failed  during  the  event;  and 

(ix)  For  events  occurring  during  use  of 
a  packaging,  the  quantities  and  chemical 
and  physical  form(s)  of  the  package 
contents. 

(3)  An  assessment  of  the  safety 
consequences  and  implications  of  the 
event.  This  assessment  must  include  the 
availability  of  other  systems  or 
components  that  could  have  performed 
the  same  function  as  the  components 
and  systems  that  failed  during  the  event. 

(4)  A  description  of  any  corrective 
actions  planned  as  a  result  of  the  event, 
including  the  means  employed  to  repair 
any  defects,  and  actions  taken  to  reduce 
the  probability  of  similar  events 
occurring  in  the  future. 

(5)  Reference  to  any  previous  similar 
events  involving  the  same  packaging 


that  are  known  to  the  licensee  or 
certificate  holder. 

(6)  The  name  and  telephone  number 
of  a  person  within  the  licensee's 
organization  who  is  knowledgeable 
about  the  event  and  can  provide 
additional  information. 

(7)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identification  of 
individuals  by  name. 

(d)  Report  legibility.  The  reports 
submitted  by  licensees  and/or  certificate 
holders  under  this  section  must  be  of 
sufficient  quality  to  permit  reproduction 
and  micrographic  processing. 

15.  In  §  71.100,  paragraph  (b)  is 
revised  to  read  as  follows: 

§71.100    Criminal  penalties. 

***** 

(b)  The  regulations  in  part  71  that  are 
not  issued  under  sections  161b.  161i.  or 
161o  for  the  purposes  of  section  223  are 
as  follows:  §§  71.0,  71.2.  71.4.  71.6.  71.7. 
71.10.  71.31,  71.33,  71.35.  71.37.  71.38. 
71.39.  71.40.  71.41.  71.43.  71.45.  71.47, 
71.51,  71.55,  71.59,  71.65.  71.71.  71.73, 
71.74,  71.75,  71.77.  71.99,  71.100,  and 
71.151  through  71.169. 

16.  Subpart  H  to  Part  71  is  revised  to 
read  as  follows: 

Subpart  H — Quality  Assurance 

Sec. 

71.101     Quality  assurance  requirements. 
71.103    Quality  assurance  organization. 
71.105    Quality  assurance  program. 
71.107    Package  design  control. 
71.109    Procurement  document  control. 
71.111     Instructions,  procedures,  and 

drawings. 
71.113    Document  control. 
71.115    Control  of  purchased  material, 

equipment,  and  services. 
71.117    Identification  and  control  of 

materials,  parts,  and  components. 
71.119    Control  of  special  processes. 
71,121    Internal  inspection. 
71.123    Test  control. 
71.125    Control  of  measuring  and  test 

equipment. 
71.12"    Handling,  storage,  and  shipping 

control. 
71.129    Inspection,  test,  and  operating 

status. 
71.131     Nonconforming  materials,  parts,  or 

components. 
71.133    Corrective  action. 
71.135    Quality  assurance  records. 
71.137     ,^udits'. 

Subpart  H — Quality  Assurance 

§71.101    Quality  assurance  requirements. 

(a)  Purpose.  This  subpart  describes 
quality  assurance  requirements  applying 
to  design,  purchase,  fabrication, 
handling,  shipping,  storing,  cleaning, 
assembly,  inspection,  testing,  operation, 
maintenance,  repair,  and  modification 
of  components  of  packaging  that  are 


important  to  safety.  As  used  in  this 
subpart,  "quality  assurance"  comprises 
all  those  planned  and  systematic  actions 
necessary  to  provide  adequate 
confidence  that  a  system  or  component 
will  perform  satisfactorily  in  service. 
Quality  assurance  includes  quality 
control,  which  comprises  those  quality 
assurance  actions  related  to  control  of 
the  physical  characteristics  and  quality 
of  the  material  or  component  to 
predetermined  requirements,  The 
licensee,  certificate  holder,  and 
applicant  for  a  CoC  are  responsible  for 
the  quality  assurance  requirements  as 
they  apply  to  design,  fabrication, 
testing,  and  modification  of  packaging. 
Each  licensee  is  responsible  for  the 
quality  assurance  provision  which 
applies  to  its  use  of  a  packaging  for  the 
shipment  of  licensed  material  subject  to 
this  subpart. 

(b)  Establishment  of  program.  Each 
licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish, 
maintain,  and  execute  a  quality 
assurance  program  satisfying  each  of  the 
applicable  criteria  of  §§  71.101  through 
71.137  and  satisfying  any  specific 
provisions  that  are  applicable  to  the 
licensee's  activities  including 
procurement  of  packaging.  The  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  execute  the  applicable  criteria 
in  a  graded  approach  to  an  extent  that 

is  commensiuate  with  the  quality 
assurance  requirement's  importance  to 
safety. 

(c)  Approval  of  program  (1)  Before 
the  use  of  any  package  for  the  shipment 
of  licensed  material  subject  to  this 
subpart,  each  licensee  shall  obtain 
Commission  approval  of  its  quality 
assurance  program.  Each  licensee  shall, 
in  accordance  with  §  71.1.  file  a 
description  of  its  quality  assurance 
program,  including  a  discussion  of 
which  requirements  of  this  subpart  are 
applicable  and  how  they  will  be 
satisfied. 

(2)  Before  the  fabrication,  testing,  or 
modification  of  any  package  for  the 
shipment  of  licensed  material  subject  to 
this  subpart,  each  licensee,  certificate 
holder,  or  applicant  for  a  CoC  shall 
obtain  Commission  approval  of  its 
quality  assurance  program.  Each 
certificate  holder  or  applicant  for  a  CoC 
shall,  in  accordance  with  §  71.1,  file  a 
description  of  its  quality  assurance 
program,  including  a  discussion  of 
which  requirements  of  this  subpart  are 
applicable  and  how  they  will  be 
satisfied, 

(d)  Existmg  package  designs  The 
provisions  of  this  paragraph  deal  with 
packages  that  have  been  approved  for 
use  in  accordance  with  this  part  before 
January  1.  1979.  and  which  have  been 
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designed  in  accordance  with  the 
provisions  of  this  part  in  effect  at  the 
time  of  application  for  package 
approval.  Those  packages  will  be 
accepted  as  having  been  designed  in 
accordance  with  a  quality  assurance 
program  that  satisfies  the  provisions  of 
paragraph  (b)  of  this  section. 

(e)  Existing  packages.  The  provisions 
of  this  paragraph  deal  with  packages 
that  have  been  approved  for  use  in 
accordance  with  this  part  before  January 
1.  1979,  have  been  at  least  partially 
fabricated  before  that  date,  and  for 
which  the  fabrication  is  in  accordance 
with  the  provisions  of  this  part  in  effect 
at  the  time  of  application  for  approval 
of  package  design.  These  packages  will 
be  accepted  as  having  been  fabricated 
and  assembled  in  accordance  with  a 
quality  assurance  program  that  satisfies 
the  provisions  of  paragraph  (b)  of  this 
section. 

(f)  Previously  approved  programs.  A 
Commission-approved  quality  assurance 
program  that  satisfies  the  applicable 
criteria  of  subpart  H  of  this  part, 
Appendix  B  of  part  50  of  this  chapter, 
or  subpart  G  of  part  72  of  this  chapter, 
and  that  is  established,  maintained,  and 
executed  regarding  transport  packages, 
will  be  accepted  as  satisfying  the 
requirements  of  paragraph  (b)  of  this 
section.  Before  first  use,  the  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  notify  the  NRC,  in  accordance 
with  §  71.1,  of  its  intent  to  apply  its 
previously  approved  subpart  H, 
Appendix  B,  or  subpart  G  quality 
assurance  program  to  transportation 
activities.  The  licensee,  certificate 
holder,  and  applicant  for  a  CoC  shall 
identify  the  program  by  date  of 
submittal  to  the  Commission.  Docket 
Number,  and  date  of  Commission 
approval. 

Ig)  Radiography  containers.  A 
program  for  transport  container 
inspection  and  maintenance  limited  to 
radiographic  exposure  devices,  source 
changers,  or  packages  transporting  these 
devices  and  meeting  the  requirements  of 
§  34.31(b)  of  this  chapter  or  equivalent 
Agreement  State  requirement,  is  deemed 
to  satisfy  the  requirements  of  §§  71.17(b) 
and  71.101(b). 

§71.103    Quality  assurance  organization. 

(a)  The  licensee,  ^  certificate  holder, 
and  applicant  for  a  CoC  shall  be 
responsible  for  the  establishment  and 
execution  of  the  quality  assurance 
program.  The  licensee,  certificate 
holder,  and  applicant  for  a  CoC  may 


-While  the  term  "licensee"  is  used  in  the.se 
criteria,  the  requirements  are  applicable  to  whatever 
design,  fabrication,  assembly,  and  testing  of  the 
package  is  accomplished  with  respect  to  a  package 
before  the  time  a  package  approval  is  issued. 


delegate  to  others,  such  as  contractors, 
agents,  or  consultants,  the  work  of 
establishing  and  executing  the  quality 
assurance  program,  or  any  part  of  the 
quality  assurance  program,  but  shall 
retain  responsibility  for  the  program. 
The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  clearly 
establish  and  delineate,  in  writing,  the 
authority  and  duties  of  persons  and 
organizations  performing  activities 
affecting  the  functions  of  structures, 
systems,  and  components  that  are 
important  to  safety.  These  activities 
include  performing  the  functions 
associated  with  attaining  quality 
objectives  and  the  quality  assurance 
functions. 

(b)  The  quality  assurance  functions 
are— 

(1)  Assuring  that  an  appropriate 
quality  assurance  program  is  established 
and  effectively  executed;  and 

(2)  Verifving.  by  procedures  such  as 
checking,  auditing,  and  inspection,  that 
activities  affecting  the  functions  that  are 
important  to  safety  have  been  correctly 
performed. 

(c)  The  persons  and  organizations 
performing  quality  assurance  functions 
must  have  sufficient  authority  and 
organizational  freedom  to — 

(1)  Identify'  quality  problems: 

(2)  Initiate,  recommend,  or  provide 
solutions;  artd 

(3)  Verify  implementation  of 
solutions. 

(d)  The  persons  and  organizations 
performing  quality  assurance  functions 
shall  report  to  a  management  level  that 
assures  that  the  required  authority  and 
organizational  freedom,  including 
sufficient  independence  from  cost  and 
schedule,  when  opposed  to  safety 
considerations,  are  provided. 

(e)  Because  of  the  many  variables 
involved,  such  as  the  number  of 
personnel,  the  type  of  activity  being 
performed,  and  the  location  or  locations 
where  activities  are  performed,  the 
organizational  structure  for  executing 
the  quality  assurance  program  may  take 
various  forms,  provided  that  the  persons 
and  organizations  assigned  the  quality 
assurance  functions  have  the  required 
authority  and  organizational  freedom. 

(f)  Irrespective  of  the  organizational 
structure,  the  individual(s)  assigned  the 
responsibility  for  assuring  effective 
execution  of  any  portion  of  the  quality 
assurance  program,  at  any  location 
where  activities  subject  to  this  section 
are  being  performed,  must  have  direct 
access  to  the  levels  of  management 
necessary  to  perform  this  function. 

§71.105    Quality  assurance  program. 

(a)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  establish, 


at  the  earliest  practicable  time 
consistent  with  the  schedule  for 
accomplishing  the  activities,  a  quality 
assurance  program  that  complies  with 
the  requirements  of  §§  71.101  through 
71.137.  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  document 
the  quality  assurance  program  by 
written  procedures  or  instructions  and 
shall  carry  out  the  program  in 
accordance  with  those  procedures 
throughout  the  period  during  which  the 
packaging  is  used.  The  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  identify  the  material  and 
components  to  be  covered  by  the  quality 
assurance  program,  the  major 
organizations  participating  in  the 
program,  and  the  designated  functions 
of  these  organizations. 

(b)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC,  through  its 
quality  assurance  program,  shall 
provide  control  over  activities  affecting 
the  quality  of  the  identified  materials 
and  components  to  an  extent  consistent 
with  their  importance  to  safety,  and  as 
necessary  to  assure  conformance  to  the 
approved  design  of  each  individual 
package  used  for  the  shipment  of 
radioactive  material.  The  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  assure  that  activities  affecting 
quality  are  accomplished  imder  suitably 
controlled  conditions.  Controlled 
conditions  include  the  use  of 
appropriate  equipment;  suitable 
environmental  conditions  for 
accomplishing  the  activity,  such  as 
adequate  cleanliness;  and  assurance  that 
all  prerequisites  for  the  given  activity 
have  been  satisfied.  The  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  take  into  account  the  need  for 
special  controls,  processes,  test 
equipment,  tools,  and  skills  to  attain  the 
required  quality,  and  the  need  for 
verification  of  quality  by  inspection  and 
test. 

(c)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  base  the 
requirements  and  procedures  of  its 
quality  assurance  program  on  the 
following  considerations  concerning  the 
complexity  and  proposed  use  of  the 
package  and  its  components: 

(1)  The  impact  of  malfunction  or 
failure  of  the  item  to  safety; 

(2)  The  design  and  fabrication 
complexity  or  uniqueness  of  the  item; 

(3)  The  need  for  special  controls  and 
surveillance  over  processes  and 
equipment; 

(4)  The  degree  to  which  functional 
compliance  can  be  demonstrated  by 
inspection  or  test;  and 

(5)  The  quality  history  and  degree  of 
standardization  of  the  item. 


Federal  Register /Vol.  67,  No.  83 /Tuesday.  April  30.  2002 /Proposed  Rules 


21455 


(d)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  provide 
for  indoctrination  and  training  of 
personnel  performing  activities  affecting 
quality,  as  necessan.-  to  assure  that 
suitable  proficiency  is  achieved  and 
maintained.  The  licensee,  certificate 
holder,  and  applicant  for  a  CoC  shall 
review  the  status  and  adequacy  of  the 
quality  assurance  program  at  established 
intervals.  Management  of  other 
organizations  participating  in  the 
quality  assurance  program  shall  review 
regularly  the  status  and  adequacy  of  that 
part  of  the  quality  assurance  program 
they  are  executing. 

§  71 .1 07    Package  design  control. 

(a)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  establish 
measures  to  assure  that  applicable 
regulatory  requirements  and  the  package 
design,  as  specified  in  the  license  or 
CoC  for  those  materials  and  components 
to  which  this  section  applies,  are 
correctly  translated  into  specifications, 
drawings,  procediues.  and  instructions. 
These  measures  must  include 
provisions  to  assure  that  appropriate 
quahty  standards  are  specified  and 
included  in  design  documents  and  that 
deviations  from  standards  are 
controlled.  Measures  must  be 
established  for  the  selection  and  review 
for  suitability  of  application  of 
materials,  parts,  equipment,  and 
processes  that  are  essential  to  the 
functions  of  the  materials,  parts,  and 
components  of  the  packaging  that  are 
important  to  safety. 

(d)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  establish 
measures  for  the  identification  and 
control  of  design  interfaces  and  for 
coordination  among  participating  design 
organizations.  These  measures  must 
include  the  establishment  of  written 
procedures,  among  participating  design 
organizations,  for  the  review,  approval, 
release,  distribution,  and  revision  of 
documents  involving  design  interfaces. 
The  design  control  measures  must 
provide  for  verifying  or  checking  the 
adequacy  of  design,  by  methods  such  as 
design  reviews,  alternate  or  simplified 
calculational  methods,  or  by  a  suitable 
testing  program.  For  the  verifj'ing  or 
checking  process,  the  licensee  shall 
designate  individuals  or  groups  other 
than  those  who  were  responsible  for  the 
original  design,  but  who  may  be  from 
the  same  organization.  Where  a  test 
program  is  used  to  verify  the  adequacy 
of  a. specific  design  feature  in  lieu  of 
other  verifying  or  checking  processes, 
the  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  include 
suitable  qualification  testing  of  a 
prototype  or  sample  unit  under  the  most 


adverse  design  conditions.  The  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  apply  design  control  measures 
to  the  following: 

(1)  CriticalitN'  physics,  radiation  shielding, 
stress,  thermal,  hydraulit:,  and  accident 
analyses; 

(2)  Compatibility  of  materials; 

(3)  Accessibility  for  inservice  inspection, 
maintenance,  and  repair; 

(4)  Features  to  facilitate  decontainination; 
and 

(3)  Delineation  of  acceptance  criteria  for 
inspections  and  tests. 

(c)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  subject 
design  changes,  including  field  changes, 
to  design  control  measures 
commensurate  with  those  applied  to  the 
original  design.  Changes  in  the 
conditions  specified  in  the  CoC  require 
NRC  prior  approval. 

§  71 .1 09    Procurement  document  control. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  assure  that  adequate  quality 
is  required  in  the  documents  for 
procurement  of  material,  equipment, 
and  ser\ices,  whether  purchased  by  the 
licensee,  certificate  holder,  and 
applicant  for  a  CoC  or  by  its  contractors 
or  subcontractors.  To  the  extent 
necessary-,  the  licensee,  certificate 
holder,  and  applicant  for  a  CoC  shall 
require  contractors  or  subcontractors  to 
provide  a  quality  assurance  program 
consistent  with  the  applicable 
provisions  of  this  part. 

§  71 .1 1 1     Instructions,  procedures,  and 
drawings. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  prescribe 
activities  affecting  quality  by 
documented  instructions,  procedures,  or 
drawings  of  a  type  appropriate  to  the 
circumstances  and  shall  require  that 
these  instructions,  procedures,  and 
drawings  be  followed.  The  instructions, 
procedures,  and  drawings  must  include 
appropriate  quantitative  or  qualitative 
acceptance  criteria  for  determining  that 
important  activities  have  been 
satisfactorily  accomplished. 

§  71 .1 1 3    Document  control. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  control  the  issuance  of 
documents  such  as  instructions, 
procedures,  and  drawings,  including 
changes,  that  prescribe  all  activities 
affecting  quality.  These  measures  must 
assure  that  documents,  including 
changes,  are  reviewed  for  adequacy, 
approved  for  release  by  authorized 
personnel,  and  distributed  and  used  at 
the  location  where  the  prescribed 
activity  is  performed. 


§  71 .1 1 5    Control  of  purchased  material, 
equipment,  and  services. 

(a)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  establish 
measures  to  assure  that  purchased 
material,  equipment,  and  ser\ices, 
whether  purchased  directly  or  through 
contractors  and  subcontractors,  conform 
to  the  procurement  documents.  These 
measures  must  include  provisions,  as 
appropriate,  for  source  evaluation  and 
selection,  objective  evidence  of  quality 
furnished  by  the  contractor  or 
subcontractor,  inspection  at  the 
contractor  or  subcontractor  source,  and 
examination  of  products  on  deliver}' 

(b)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  have 
available  documentary  evidence  that 
material  and  equipment  conform  to  the 
procurement  specifications  before 
installation  or  use  of  the  material  and 
equipment.  The  licensee,  certificate 
holder,  and  applicant  for  a  CoC  shall 
retain,  or  have  available,  this 
documentary'  evidence  for  the  life  of  the 
package  to  which  it  applies.  The 
licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  assure  that  the 
evidence  is  sufficient  to  identify-  the 
specific  requirements  met  by  the 
purchased  material  and  equipment. 

(c)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  assess  the 
effectiveness  of  the  control  of  quality  by 
contractors  and  subcontractors  at 
intervals  consistent  with  the 
importance,  complexity,  and  quantity  of 
the  product  or  services. 

§  71 .11 7    Identification  and  control  of 
materials,  parts,  and  components. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  for  the  identification  and 
control  of  materials,  parts,  and 
components.  These  measures  must 
assure  that  identification  of  the  item  is 
maintained  by  heat  number,  part 
number,  or  other  appropriate  means, 
either  on  the  item  or  on  records 
traceable  to  the  item,  as  required 
throughout  fabrication,  installation,  and 
use  of  the  item.  These  identification  and 
control  measures  must  be  designed  to 
prevent  the  use  of  incorrect  or  defective 
materials,  parts,  and  components 

§71.119    Control  of  special  processes. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  assure  that  special 
processes,  including  welding,  heat 
treating,  and  nondestructive  testing,  are 
controlled  and  accomplished  by 
qualified  personnel  using  qualified 
procedures  in  accordance  with 
applicable  codes,  standards, 
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specifications,  criteria,  and  other  special 
requireipents. 

§  71 .1 21    Internal  inspection. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish  and 
execute  a  program  for  inspection  of 
activities  affecting  quality  by  or  for  the 
organization  performing  the  activity,  to 
verify  conformance  with  the 
documented  instructions,  procedures, 
and  drawings  for  accomplishing  the 
activity.  The  inspection  must  be 
performed  by  individuals  other  than 
those  who  performed  the  activity  being 
inspected.  Examination,  measurements, 
or  tests  of  material  or  products 
processed  must  be  performed  for  each 
work  operation  where  necessary  to 
assure  quality.  If  direct  inspection  of 
processed  material  or  products  is  not 
carried  out,  indirect  control  by 
monitoring  processing  methods, 
equipment,  and  personnel  must  be 
provided.  Both  inspection  and  process 
monitoring  must  be  provided  when 
quality  control  is  inadequate  without 
both.  If  mandatory  inspection  hold 
points,  which  require  witnessing  or 
inspecting  by  the  licensee's  designated 
representative  and  beyond  which  work 
should  not  proceed  without  the  consent 
of  its  designated  representative,  are 
required,  the  specific  hold  points  must 
be  indicated  in  appropriate  documents. 

§71.123    TestcontroL 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish  a  test 
program  to  assure  that  all  testing 
required  to  demonstrate  that  the 
packaging  components  will  perform 
satisfactorily  in  service  is  identified  and 
performed  in  accordance  with  written 
test  procedures  that  incorporate  the 
requirements  of  this  part  and  the 
requirements  and  acceptance  limits 
contained  in  the  package  approval.  The 
test  procedures  must  include  provisions 
for  assuring  that  all  prerequisites  for  the 
given  test  are  met,  that  adequate  test 
instrumentation  is  available  and  used, 
and  that  the  test  is  performed  imder 
suitable  enviroimiental  conditions.  The 
licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  document  and 
evaluate  the  test  results  to  assure  that 
test  requirements  have  been  satisfied. 

§  71 .1 25    Control  of  measuring  and  test 
equipment. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  assure  that  tools,  gauges, 
instruments,  and  other  measuring  and 
testing  devices  used  in  activities 
affecting  quality  are  properly  controlled, 
calibrated,  and  adjusted  at  specified 


times  to  maintain  accuracy  within 
necessary  limits. 

§  71 .127    Handling,  storage,  and  shipping 
control. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  control,  in  accordance  with 
instructions,  the  handling,  storage, 
shipping,  cleaning,  and  preservation  of 
materials  and  equipment  to  be  used  in 
packaging  to  prevent  damage  or 
deterioration.  When  necessary  for 
particular  products,  special  protective 
environments,  such  as  inert  gas 
atmosphere,  and  specific  moisture 
content  and  temperature  levels  must  be 
specified  and  provided. 

§71.129    Inspection,  test,  and  operating 
status. 

(a)  The  licensee,  certificate  holder, 
and  applicant  for  a  CoC  shall  establish 
measures  to  indicate,  by  the  use  of 
markings  such  as  stamps,  tags,  labels, 
routing  cards,  or  other  suitable  means, 
the  status  of  inspections  and  tests 
performed  upon  individual  items  of  the 
packaging.  These  measures  must 
provide  for  the  identification  of  items 
that  have  satisfactorily  passed  required 
inspections  and  tests,  where  necessary 
to  preclude  inadvertent  bypassing  of  the 
inspections  and  tests. 

(b)  The  licensee  shall  establish 
measures  to  identify  the  operating  status 
of  components  of  the  packaging,  such  as 
tagging  valves  and  switches,  to  prevent 
inadvertent  operation. 

§  71 .1 31    Nonconforming  materials,  parts, 
or  components. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  control  materials,  parts,  or 
components  that  do  not  conform  to  the 
licensee's  requirements  to  prevent  their 
inadvertent  use  or  installation.  These 
measures  must  include,  as  appropriate, 
procedures  for  identification, 
documentation,  segregation,  disposition, 
and  notification  to  affected 
organizations.  Nonconforming  items 
must  be  reviewed  and  accepted, 
rejected,  repaired,  or  reworked  in 
accordance  with  documented 
procedures. 

§  71 .1 33    Corrective  action. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  establish 
measures  to  assure  that  conditions 
adverse  to  quality,  such  as  deficiencies, 
deviations,  defective  material  and 
equipment,  and  nonconformances,  are 
promptly  identified  and  corrected.  In 
the  case  of  a  significant  condition 
adverse  to  quality,  the  measures  must 
assure  that  the  cause  of  the  condition  is 
determined  and  corrective  action  taken 


to  preclude  repetition.  The 
identification  of  the  significant 
condition  adverse  to  quality,  the  cause 
of  the  condition,  and  the  corrective 
action  taken  must  be  documented  and 
reported  to  appropriate  levels  of 
management. 

§  71 .1 35    Quality  assurance  records. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  maintain 
sufficient  vmtten  records  to  describe  the 
activities  affecting  quality.  The  records 
must  include  the  instructions, 
procedures,  and  drawings  required  by 
§  71.111  to  prescribe  quality  assurance 
activities  and  must  include  closely 
related  specifications  such  as  required 
qualifications  of  personnel,  procedures, 
and  equipment.  The  records  must 
include  the  instructions  or  procedures 
which  establish  a  records  retention 
program  that  is  consistent  with 
applicable  regulations  and  designates 
factors  such  as  duration,  location,  and 
assigned  responsibility.  The  licensee, 
certificate  holder,  and  applicant  for  a 
CoC  shall  retain  these  records  for  3 
years  beyond  the  date  when  the 
licensee,  certificate  holder,  and 
applicant  for  a  CoC  last  engage  in  the 
activity  for  which  the  quality  assurance 
program  was  developed.  If  any  portion 
of  the  written  procedures  or  instructions 
is  superseded,  the  licensee,  certificate 
holder,  and  applicant  for  a  CoC  shall 
retain  the  superseded  material  for  3 
years  after  it  is  superseded. 

§71.137    Audits. 

The  licensee,  certificate  holder,  and 
applicant  for  a  CoC  shall  carry  out  a 
comprehensive  system  of  planned  and 
periodic  audits,  to  verify  compliance 
with  all  aspects  of  the  quality  assurance 
program,  and  to  determine  the 
effectiveness  of  the  program.  The  audits 
must  be  performed  in  accordance  with 
written  procedures  or  checklists  by 
appropriately  trained  personnel  not 
having  direct  responsibilities  in  the 
areas  being  audited.  Audited  results 
must  be  docimiented  and  reviewed  by 
management  having  responsibility  in 
the  area  audited.  Follow-up  action, 
including  reaudit  of  deficient  areas, 
must  be  taken  where  indicated. 

17.  A  new  subpart  I  is  added  to  Part 
71  to  read  as  follows: 

Subpart  I— Type  B(DP)  Package  Approval 

Sec. 

71.151    Procedures  for  applying  for  a  Type 

B(DP)  package  approval. 
71.153    Contents  of  application. 
71.155    Package  description. 
71.157    Package  evaluation. 
71.159    Quality  assurance. 
71.161    Requirement  for  additional 

information. 
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71.163    Issuance  of  an  NRC  certificate  of 

compliance. 
71.165    Conditions  for  package  reapproval. 
71.167    Application  to  amend  a  certificate  of 

compliance. 
71.169    Issuance  of  an  amendment  to  a 

certificate  of  compliance. 
71.171     Inspections  and  tests. 
71.173     Recordkeeping  and  reports. 
71.175    Changes. 
71.177    Safety  analysis  report  updating. 

Subpart  I— Type  B(DP)  Package 
Approval 

§  71 .1 51     Procedures  for  applying  for  a 
Type  B(OP)  package  approval. 

(a)  Spent  fuel  storage  casks  that  have 
been  issued  a  Certificate  of  Compliance 
(CoC)  under  subpart  L  of  part  72  of  this 
chapter  may  also  be  approved  under 
this  subpart  as  a  Type  B(DP)  package  for 
the  transportation  of  spent  fuel.  A  copy 
ot  the  part  72  CoC  issued  for  the  cask, 
and  any  drawings  and  other  documents 
referenced  in  the  part  72  CoC,  must  be 
included  with  the  application. 

(b)  An  application  for  approval  of  a 
Type  B(DP)  package  design  must 
contain  the  information  required  by 

§  71.153  and  be  submitted  in  accordance 
with  §71.1. 

(c)  Public  inspection.  An  application 
for  the  approval  of  a  Type  B(DP) 
package,  or  amendment  of  a  Type  B(DP) 
package,  may  be  made  available  for 
public  inspection  under  §  71.10. 

(d)  Fees.  Fees  for  reviews  and 
evaluations  related  to  issuance  of  a  Type 
B{DP)  CoC  and  inspections  related  to 
package  fabrication  are  those  shown  in 

§  170.31  of  this  chapter. 

§  71 .1  S3    Contents  of  application. 

(a)  An  application  for  an  approval  of 
a  Type  B(DP)  package  under  this 
subpart  must  include,  for  each  proposed 
Type  B(DP)  packaging  design,  the 
followdng  information: 

(1)  A  package  description  as  required 
by  §71.155; 

(2)  A  package  evaluation  as  required 
by  §71.157;  and 

(3)  A  quality  assurance  program 
description,  as  required  by  §  71.159,  or 
a  reference  to  a  previously  approved 
quality  assurance  program. 

(b)  A  safety  analysis  report 
describing — 

(1)  The  proposed  Type  B(DP)  package 
design; 

(2)  How  the  package  would  be  used  to 
transport  spent  fuel  safely; 

(3)  An  analysis  of  potential  accidents, 
package  response  to  these  potential 
accidents,  and  any  consequences  to  the 
public;  and 

(4)  How  the  package  is  suitable  for  the 
transportation  of  spent  fuel  for  a  period 
of  at  least  20  years. 


(c)  Except  as  provided  in  §  71.19,  an 
application  for  modification  of  a  Type 
B(DP)  package  design,  whether  for 
modification  of  the  packaging  or  the 
autliorized  contents,  must  include 
sufficient  information  to  demonstrate 
that  the  proposed  design  satisfies  the 
Type  B(DP)  package  standards  in  effect 
at  die  time  the  application  is  filed. 

(d)  The  applicant  shall  identify  any 
established  codes  and  standards 
proposed  for  use  in  package  design, 
fabrication,  assembly,  testing, 
maintenance,  and  use.  In  the  absence  of 
any  codes  and  standards,  the  applicant 
shall  describe  and  justify  the  basis  and 
rationale  used  to  formulate  the  package 
quality  assurance  program. 

§  71 .1 55    Package  description. 

The  application  must  include  a 
description  of  the  proposed  Type  B(DP) 
package  in  sufficient  detail  to  identify 
the  Type  B(DP)  package  accurately  and 
provide  a  sufficient  basis  for  evaluation 
of  the  Type  B(DP)  package.  The 
description  must  include — 

(a)  With  respect  to  the  packaging — 

(1)  Gross  weight; 

(2)  Model  number: 

(3)  Identification  of  the  containment 
system; 

(4)  Specific  materials  of  construction, 
weights,  dimensions,  and  fabrication 
methods  of — 

(i)  Receptacles; 

(ii)  Materials  specifically  used  as 
nonfissile  neutron  absorbers  or 
moderators; 

(iii)  Internal  and  external  structures 
supporting  or  protecting  receptacles; 

(iv)  Valves,  sampling  ports,  lifting 
devices,  and  tie-down  devices:  and 

(v)  Structural  and  mechanical  means 
for  the  transfer  and  dissipation  of  heat; 
and 

(5)  Identification  and  volumes  of  any 
receptacles  containing  coolant. 

(b)  With  respect  to  the  contents  of  the 
package — 

(1)  Identification  and  maximum 
radioactivity  of  radioactive  constituents: 

(2)  Identification  and  maximum 
quantities  of  fissile  constituents; 

(3)  Chemical  and  physical  form: 

(4)  Extent  of  reflection,  the  amount 
and  identity  of  nonfissile  materials  used 
as  neutron  absorbers  or  moderators,  and 
the  atomic  ratio  of  moderator  to  fissile 
constituents; 

(5)  Maximum  normal  operating 
pressure; 

(6)  Maximum  weight; 

(7)  Maximum  amount  of  decay  heat; 
and 

(8)  Identification  and  volumes  of  any 
coolants. 


§  71 .1 57    Package  evaluation. 

The  application  submitted  under 
§71.151  must  include  the  following: 

(a)  A  demonstration  that  the  Type 
B(DP)  package  satisfies  the  standards 
specified  in  subparts  E  and  F  of  this 
part.  The  application  need  not  address 
the  requirements  of  §§71.61,  71,64, 
71.74.  71.75.  and  71.77: 

(b)  The  number  "N"  for  the  Type 
B(DP)  package  as  determined  in 
accordance  with  §  71.59:  and 

(c)  Any  proposed  special  controls  and 
precautions  for  transport,  loading, 
unloading,  and  handling,  and  any 
proposed  special  controls  in  case  of  an 
accident  or  delay. 

§  71 .1 59    Quality  assurance. 

(a)  The  applicant  shall  describe  the 
quality  assurance  program  (see  subpart 
H  of  this  part)  for  the  design, 
fabrication,  assembly,  testing, 
maintenance,  repair,  modification,  and 
use  of  the  proposed  Type  B(DP) 
package, 

(b)  The  applicant  shall  identify-  any 
specific  provisions  of  the  quality 
assurance  program  that  are  applicable  to 
the  particular  Type  B(DP)  package 
design  under  consideration,  including  a 
description  of  any  leak  testing, 

§71.161     Requirement  for  additional 
information.  • 

The  Commission  may  at  any  time 
require  additional  information  to  enable 
it  to  determine  whether  a  license.  CoC, 
or  other  approval  should  be  granted, 
renewed,  denied,  modified,  suspended, 
or  revoked. 

§71.163    Issuance  of  an  NRC  certificate  of 
compliance. 

The  NRC  will  issue  a  CoC  for  a  Type 
B(DP)  package  on  a  finding  that  the 
requirements  in  §§  71,151  through 
71.159  are  met.  The  term  of  a  Type 
B(DP)  CoC  is  to  up  to  20  years.  ' 

§  71 . 1 65    Conditions  for  package 
reapproval. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  CoC  for  a  Type 
B(DP)  package  or  Quality  Assurance 
Program  Approval  expires  at  the  end  of 
the  day.  in  the  month  and  year  stated  in 
the  approval. 

(b)  Timely  renewal.  If  a  person 
holding  a  CoC  for  a  Type  B(DP)  package 
or  Quality  Assurance  Program  Approval 
issued  under  this  part  has  filed  a  proper 
application  requesting  renewal  of  either 
the  CoC  or  the  Quality  Assurance 
Program  Approval,  then  the  CoC  or 
Quality  Assurance  Program  .Approval  is 
not  considered  to  have  expired  until  the 
Commission  has  taken  final  action  on 
the  application.  The  application  must  be 
submitted  to  the  Commission  not  less 
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than  2  years  before  the  expiration  of  the 
CoC  or  the  Quality  Assurance  Program 
Approval. 

(c)  In  applying  for  renewal  of  an 
existing  CoC  for  a  Type  B(DP)  package 
or  Quality  Assurance  Program 
Approval,  an  applicant  may  be  required 
to  submit  a  consolidated  application 
that  incorporates  all  changes  to  its 
program — that  are  incorporated  by 
reference  in  the  existing  approval  or 
certificate — into  as  few  referenceable 
documents  as  reasonably  achievable. 

(d)  Applications  for  renewal  of  an 
existing  CoC  for  a  Type  B{DP)  package 
or  Quality  Assurance  Program  Approval 
must  be  submitted  to  the  Commission  in 
accordance  with  §  71.1. 

§  71 .167    Application  to  amend  a  c«rtiflcate 
of  complianca. 

A  certificate  holder  desiring  to  amend 
its  CoC  for  a  Type  B(DP}  package- 
including  a  change  to  the  terms, 
conditions,  or  specifications  of  the 
CoC — shall  submit  an  application  for 
amendment  with  the  Commission,  in 
accordance  with  §  71.1.  The  application 
must  fully  describe  the  changes  desired 
and  the  reasons  for  these  changes.  The 
application  should  follow,  as  far  as 
applicable,  the  form  prescribed  for  an 
original  application  in  §  71.151. 

1 71 .169    issuance  of  an  amendment  to  a 
certificats  of  compliance. 

In  determining  whether  an 
amendment  to  a  CoC  for  a  Type  B(DP) 
package  will  be  issued  to  the  applicant, 
the  Commission  will  be  guided  by  the 
considerations  that  govern  the  issuance 
of  an  initial  CoC. 

§  71 .1 71    Inspections  and  tests. 

(a)  The  certificate  holder  and 
applicant  for  a  CoC  for  a  Type  B(DP) 
package  shall  permit,  and  make 
provisions  for,  the  NRC  to  inspect  the 
premises  and  facilities  where  a  Type 
B(DP)  package  is  designed,  fabricated, 
and  tested. 

(b)  The  certificate  holder  and 
applicant  for  a  CoC  for  a  Type  B(DP) 
package  shall  make  available  to  the  NRC 
for  inspection,  upon  reasonable  notice, 
records  kept  by  them  pertaining  to  the 
design,  fabrication,  and  testing  of  a  Type 
B{DP)package. 

(c)  The  certificate  holder  and 
applicant  for  a  CoC  for  a  Type  B(DP) 
package  shall  perform  and  make 
provisions  that  permit  the  NRC  to 
perform  tests  that  the  Commission 
deems  necessary  or  appropriate  for  the 
administration  of  the  regulations  in  this 
part. 

§  71 .1 73    Recordlteeping  and  reports. 

(a)  Each  certificate  holder  or  applicant 
shall  maintain  any  records  and  produce 


any  reports  that  may  be  required  by  the 
conditions  of  the  CoC  or  by  the  rules, 
regulations,  and  orders  of  the  NRC  in 
effectuating  the  purposes  of  the  Act. 

(b)  Records  that  are  required  by  the 
regulations  in  this  part  or  by  conditions 
of  the  CoC  must  be  maintained  for  the 
period  specified  by  the  appropriate 
regulation  or  the  CoC  conditions.  If  a 
retention  period  is  not  specified,  the 
records  must  be  maintained  until  the 
NRC  terminates  the  CoC. 

(c)  Any  record  maintained  under  this 
part  may  be  either  the  original  or  a 
reproduced  copy  by  any  state-of-the-art 
method  provided  that  any  reproduced 
copy  is  duly  authenticated  by 
authorized  personnel  and  is  capable  of 
producing  a  clear  and  legible  copy  after 
storage  for  the  period  specified  by  NRC 
regulations. 

(d)  Each  certificate  holder  stall 
maintain  a  record  of  each  Type  BPP) 
package  it  has  manufactured.  The  record 
must  contain  the  following  information: 

(1)  The  package  identification 
number; 

(2)  The  package  serial  number; 

(3)  The  date  fabrication  of  the  package 
was  commenced;  and 

(4)  The  date  fabrication  of  the  package 
was  completed. 

§71.175    Changes. 

(a)  Definitions  for  the  purposes  of  this 
section: 

(1)  Change  means  a  modification  or 
addition  to,  or  removal  from,  a  Type 
B(DP)  package  design  or  procedures  that 
affect  a  design  function,  method  of 
performing  or  controlling  the  function, 
or  an  evaluation  that  demonstrates  that 
intended  functions  will  be 
accomplished. 

(2)  Departure  from  a  method  of 
evaluation  described  in  the  Final  Safety 
Analysis  Report  (FSAR)  (as  updated) 
used  in  establishing  the  design  bases  or 
in  the  safety  analyses  means: 

(i)  Changing  any  of  the  elements  of 
the  method  described  in  the  FSAR  (as 
updated)  unless  the  results  of  the 
analysis  are  conservative  or  essentially 
the  same;  or 

(ii)  Changing  fi-om  a  method  described 
in  the  FSAR  to  another  method  imless 
that  method  has  been  approved  by  NRC 
for  the  intended  application. 

(3)  A  Type  B(DP)  package  design  as 
described  in  the  FSAR  (as  updated) 
means: 

(i)  The  structures,  systems,  and 
components  (SSC)  that  are  described  in 
the  FSAR  (as  updated), 

(ii)  The  design  and  performance 
requirements  for  such  SSCs  described  in 
the  FSAR  (as  updated),  and 

(iii)  The  evaluations  or  methods  of 
evaluation  included  in  the  FSAR  (as 


updated)  for  such  SSCs  which 
demonstrate  that  their  intended 
function{s)  will  be  accomplished. 

(4)  Final  Safety  Analysis  Report  (as 
updated)  means  the  Safety  Analysis 
Report  for  a  Type  B(DP)  package  design 
as  submitted,  amended,  and  updated  in 
accordance  with  §  71.177. 

(5)  Procedures  as  described  in  the 
FSAR  (as  updated)  means  those 
procedures  that  contain  information 
described  in  the  safety  analysis  report 
such  as  how  SSCs  are  operated  and 
controlled  (including  assumed  operator 
actions  and  response  times). 

(b)  This  section  applies  to  each  holder 
of  a  CoC  for  Type  B{DP)  package  issued 
under  this  subpart. 

(c)(1)  A  certificate  holder  may  make 
changes  to  a  Type  B(DP)  package  design, 
as  described  in  the  FSAR  (as  updated), 
and  make  changes  in  the  procedures,  as 
described  in  the  FSAR  (as  updated), 
without  obtaining  a  CoC  amendment 
under  §71.167  if: 

(i)  A  change  in  the  terms,  conditions, 
or  specifications  incorporated  in  the 
CoC  is  not  required;  and 

(ii)  The  change  does  not  meet  any  of 
the  criteria  in  paragraph  (c)(2)  of  this 
section. 

(2)  A  certificate  holder  shall  obtain  a 
CoC  amendment  under  §  71.167  before 
implementing  a  proposed  change,  if  the 
change  would: 

(i)  Result  in  more  than  a  minimal 
increase  in  the  frequency  of  occiurence 
of  an  accident  previously  evaluated  in 
the  FSAR  (as  updated); 

(ii)  Result  in  more  than  a  minimal 
increase  in  the  likelihood  of  occurrence 
of  a  malfunction  of  a  system,  structure, 
or  component  (SSC)  important  to  safety 
previously  evaluated  in  the  FSAR  (as 
updated); 

(iii)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  an 
accident  previously  evaluated  in  the 
FSAR  (as  updated); 

(iv)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  a 
malfunction  of  an  SSC  important  to 
safety  previously  evaluated  in  the  FSAR 
(as  updated); 

(v)  Create  a  possibility  for  an  accident 
of  a  different  type  than  any  previously 
evaluated  in  the  FSAR  (as  updated); 

(vi)  Create  a  possibility  for  a 
malfunction  of  an  SSC  important  to 
safety  with  a  different  result  than  any 
previously  evaluated  in  the  FSAR  (as 
updated); 

(vii)  Result  in  a  design  basis  limit  for 
a  fission  product  barrier  as  described  in 
the  FSAR  (as  updated)  being  exceeded 
or  altered;  or 

(viii)  Result  in  a  departure  from  a 
method  of  evaluation  described  in  the 
FSAR  (as  updated)  used  in  establishing 
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the  design  bases  or  in  the  safety 
analyses. 

(3)  In  implementing  this  paragraph, 
the  FSAR  (as  updated)  is  considered  to 
include  FSAR  changes  resulting  from 
evaluations  performed  under  this 
section  and  analyses  performed  under 
§71.161.  since  the  last  update  of  the 
FSAR  as  required  by  §  71.177. 

(4)  The  provisions  in  this  section  do 
not  apply  to  changes  to  procedures 
when  the  applicable  regulations  of  this 
part  establish  more  specific  criteria  for 
accomplishing  such  changes. 

(d)(1)  The  certificate  holder  shall 
maintain  records  of  changes  to  a  Type 
B(DP)  package  and  of  changes  in 
procedures  made  under  paragraph  (c)  of 
this  section.  These  records  must  include 
a  written  evaluation  that  provides  the 
bases  for  the  determination  that  the 
change  does  not  require  a  CoC 
amendment  under  paragraph  (c)(2)  of 
this  section. 

(2)  The  certificate  holder  shall  submit, 
as  specified  in  §  71.1,  a  report 
containing  a  brief  description  of  any 
changes,  including  a  summary  of  the 
evaluation  of  each.  A  report  must  be 
submitted  at  intervals  not  to  exceed  24 
months. 

(3)  The  records  of  changes  in  a  Type 
B(DP)  package  design  must  be 
maintained  until: 

(i)  The  Commission  terminates  the 
CoC  issued  under  this  part;  or 

(ii)  The  package  is  permanently 
removed  from  service. 

(4)  The  records  of  changes  in 
procedures  must  be  meiintained  for  a 
period  of  5  years. 

(5)  The  holder  of  a  Type  B(DP) 
package  design  CoC,  who  permanently 
ceases  operation,  shall  provide  the 
records  of  changes  to  the  new  certificate 
holder  or  to  the  Commission,  in 
accordance  with  §  71.1,  as  appropriate. 

(6)  A  certificate  holder  shall  provide 
a  copy  of  the  record  for  any  changes  to 
a  Type  B(DP)  package  design  to  any 
licensee  using  the  package  design 
«rithin  60  days  of  implementing  the 
change. 

§  71 .1 77    Safety  analysis  report  updating. 

(a)  Each  certificate  holder  for  a  Type 
B(DP)  package  approved  imder  this 
subpart  shall  update  periodically,  as 
provided  in  paragraph  (b)  of  this 
section,  the  final  safety  analysis  report 
(FSAR)  to  assure  that  the  information 
included  in  the  report  contains  the 
latest  information  developed. 

(1)  Each  certificate  holder  shall 
submit  an  original  FSAR  to  the 
Commission,  in  accordance  with  §  71.1, 
within  90  days  after  the  Type  B(DP) 
package  design  has  been  approved 
under  §71.163. 


(2)  The  original  FSAR  must  be  based 
on  the  safety  analysis  report  submitted 
with  the  application  and  reflect  any 
changes  and  applicant  commitments 
developed  during  the  Type  B(DP) 
package  design  review  process.  The 
original  FSAR  must  be  updated  to 
reflect  any  changes  to  requirements 
contained  in  the  issued  CoC. 

(b)  Each  update  must  contain  all  the 
changes  necessary  to  reflect  information 
and  analyses  submitted  to  the 
Commission  by  the  certificate  holder  or 
prepared  by  the  certificate  holder 
pursuant  to  Commission  requirements 
since  the  submission  of  the  original 
FSAR  or,  as  appropriate,  the  last  update 
to  the  FSAR  under  this  section.  The 
update  must  include  the  effects  *  of: 

(1)  All  changes  made  in  the  dual- 
purpose  spent  fuel  transportation 
package  procedures  as  described  in  the 
FSAR; 

(2)  All  safety  analyses  and  evaluations 
performed  by  the  certificate  holder 
either  in  support  of  approved  CoC 
amendments,  or  in  support  of 
conclusions  that  changes  did  not  require 
a  CoC  amendment  in  accordance  with 
§71.175;  and 

(3)  All  analyses  of  new  safety  issues 
performed  by  or  on  behalf  of  the 
certificate  holder  at  Commission 
request.  The  information  shall  be 
appropriately  located  within  the 
updated  FSAR. 

(c)(1)  The  update  of  the  FSAR  must  be 
filed  in  accordance  with  §  71.1.  on  a 
replacement-page  basis; 

(2)  The  update  must  include  a  list  that 
identifies  the  current  pages  of  the  FSAR 
following  page  replacement; 

(3)  Each  replacement  page  must 
include  both  a  change  indicator  for  the 
area  changed,  e.g.,  a  bold  line  vertically 
drawTi  in  the  margin  adjacent  to  the 
portion  actually  changed,  and  a  page 
change  identification  (date  of  change  or 
change  number  or  both): 

(4)  The  update  must  include: 

(i)  A  certification  by  a  duly  authorized 
officer  of  the  certificate  holder  that 
either  the  information  accurately 
presents  changes  made  since  the 
previous  submittal,  or  that  no  such 
changes  were  made;  and 

(ii)  An  identification  of  changes  made 
by  the  certificate  holder  under  the 
provisions  of  §71.175,  but  not 
previously  submitted  to  the 
Commission: 

(5)  The  update  must  reflect  all 
changes  implemented  up  to  a  maximum 
of  6  months  before  the  date  of  filing; 


^Effects  of  changes  include  appropriate  revisions 
of  descriptions  in  the  FSAR  so  that  the  FS.^R  (as 
updated)  is  complete  and  accurate. 


(6)  Updates  must  be  filed  every  24 
months  from  the  date  of  issuance  of  the 
CoC; 

(7)  Updates  must  be  filed  within  90 
days  of  issuance  from  the  date  of  an 
amendment  to  the  CoC;  and 

(8)  The  certificate  holder  shall 
provide  a  copy  of  the  updated  FSAR  to 
each  licensee  who  is  using  its  Type 
B(DP)  package  design. 

(d)  The  updated  FSAR  must  be 
retained  by  the  certificate  holder  until 
the  Commission  terminates  the 
certificate. 

(e)  A  certificate  holder  who 
permanently  ceases  operation  shall 
provide  the  updated  FSAR  to  the  new 
certificate  holder  or  to  the  Commission, 
in  accordance  with  §  71.1.  as 
appropriate. 

18.  Appendix  A  to  Part  71  is  revised 
to  read  as  follows: 

APPENDIX  A  TO  PART  71— 
DETERMINATION  OF  A,  AND  A; 

I.  Values  of  .^i  and  A;  for  individual 
radionuclides,  which  are  the  bases  for  many 
activity  limits  elsewhere  in  this  chapter,  are 
given  in  Table  ,^-1,  The  curie  (Ci)  values 
specified  are  obtained  by  converting  from  the 
Terabecquerel  (TBq)  figure.  The  curie  values 
are  expressed  to  three  significant  figures  to 
assure  that  the  difference  in  the  TBq  and  Ci 
quantities  is  one  tenth  of  one  percent  or  less. 
Where  values  of  Ai  and  A;  are  unlimited,  it 
is  for  radiation  control  purposes  only.  For 
nuclear  criticality  safety,  some  materials  are 
subject  to  controls  placed  on  fissile  material. 

II. (a)  For  individual  radionuclides  whose 
identities  are  known,  but  which  are  not  listed 
in  Table  .A-1.  the  Ai  and  A:  values  contained 
in  Table  A-3  may  be  used.  Otherwise,  the 
licensee  shall  obtain  prior  Commission 
approval  of  the  A|  and  A;  values  for 
radionuclides  not  listed  in  Table  .^-1.  before 
shipping  the  material 

(b)  For  individual  radionuclides  whose 
identities  are  known,  but  which  are  not  listed 
in  Table  A-2,  the  exempt  material  activity 
concentration  and  exempt  consignment 
activity  values  contained  in  Table  A-3  may 
be  used.  Otherwise,  the  licensee  shall  obtain 
prior  Commission  approval  of  the  exempt 
material  activity  concentration  and  exempt 
consignment  activity  values,  for 
radionuclides  not  listed  in  Table  ,A-2.  before 
shipping  the  material. 

(c)  The  licensee  shall  submit  requests  for 
prior  approval,  described  under  paragraphs 
11(a)  and  11(b)  of  this  Appendix,  to  the 
Commission,  in  accordance  with  §71.1  of 
this  part. 

III.  In  the  calculations  of  .\i  and  A;  for  a 
radionuclide  not  in  Table  A-1.  a  single 
radioactive  decay  chain,  in  which 
radionuclides  are  present  in  their  naturally 
occurring  proportions,  and  in  which  no 
daughter  radionuclide  has  a  half-life  either 
longer  than  10  days,  or  longer  than  that  of  the 
parent  radionuclide,  shall  be  considered  as  a 
single  radionuclide,  and  the  activity  to  be 
taken  into  account,  and  the  A,  or  A:  value 
to  be  applied  shall  be  those  corresponding  to 
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the  parent  radionuclide  of  that  chain.  In  the 
case  of  radioactive  decay  chains  in  which 
any  daughter  radionuclide  has  a  half-life 
either  longer  than  10  days,  or  greater  than 
that  of  the  parent  radionuclide,  the  parent 
and  those  daughter  radionuclides  shall  be 
considered  as  mixtures  of  different 
radionuclides. 

IV.  For  mixtures  of  radionuclides  whose 
identities  and  respective  activities  are 
known,  the  following  conditions  apply: 

(a)  For  special  form  radioactive  material, 
the  maximum  quantitv  transported  in  a  Tvpe 
A  package  is  as  follows: 

,    A,(i) 

Where  B(i)  is  the  activity  of  radionuclide  I. 
and  Ai(i)  is  the  Ai  value  for  radionuclide  I. 

(b)  For  normal  form  radioactive  material, 
the  maximum  quantity  transported  in  a  Tvpe 
A  package  is  as  follows: 


(c)  Alternatively,  the  A,  value  for  mixtures 
of  special  form  material  may  be  determined 
as  follows; 


A|  for  mixture  = 


1 


f(i) 
A,(i) 


Where  f(i)  is  the  fraction  of  activity  for 
radionuclide  I  in  the  mixture,  and  Ai(i)  is  the 
appropriate  Ai  value  for  radionuclide  I. 

(d)  Alternatively,  the  A;  value  for  mixtures 
of  normal  form  material  may  be  determined 
as  follows: 


Where  f(i)  is  the  fraction  of  activity 
concentration  of  radionuclide  I  in  the 
mixture,  and  [A]  is  the  activity  concentration 
for  exempt  material  containing  radionuclide 
I. 

(f)  The  activity  limit  for  an  exempt 
consignment  for  mixtures  of  radionuclides 
mav  be  determined  as  follows: 


Exempt  ccmMgnmcnt  atiiMts  limit  tor  mixture  ■ 


I 

r  A 


till 
II I 


A.  for  mixture  = 


f(i) 
A.(i) 


B(i) 


<1 


T  A:(i) 

where  B(i)  is  the  activity  of  radionuclide  I. 
and  A;(i)  is  the  A:  value  for  radionuclide  I. 


Where  f(i)  is  the  fraction  of  activity  for 
radionuclide  I  in  the  mixture,  and  A:(i]  is  the 
appropriate  A:  value  for  radionuclide  I. 

(e)  The  exempt  activity  concentration  for 
mixtures  of  nuclides  may  be  determined  as 
follows: 


Exempt  activity  concentration  for  mixture : 


f(i) 


yo 


Where  f(i)  is  the  fraction  of  activity  of 
radionuclide  I  in  the  mixture,  and  A  is  the 
activity  limit  for  exempt  consignments  for 
radionuclide  I. 

V.  When  the  identity  of  each  radionuclide 
is  known,  but  the  individual  activities  of 
some  of  the  radionuclides  are  not  known,  the 
radionuclides  may  be  grouped  and  the  lowest 
Ai  or  A:  value,  as  appropriate,  for  the 
radionuclides  in  each  group  may  be  used  in 
applying  the  formulas  in  paragraph  IV. 
Groups  may  be  based  on  the  total  alpha 
activity  and  the  total  beta/gamma  activity 
when  these  are  known,  using  the  lowest  Ai 
or  A;  values  for  the  alpha  emitters  and  beta/ 
gamma  emitters. 


Table  A-1.— A,  and  A:  Values  for  Radionuclides 


Symbol  of 
radionuclide 


Element  and 
atomic  number 


A,  (TBq) 


A,  (CD 


A:  (TBq) 


A:  (Ci) 


Specific 
activity 
(TBq/g) 


Specific 

activity 

(Ci/g) 


Ac-225  (a)  

Actinium  (89)  .. 

f. 

8.0x10'  

2.2x10'   1 

6.0x10'  1 

1.6x10-'  

1 

2.1x103  

5.8x10" 

Ac-227  (a)  

9.0x10    '  

2.4x10'   

9.0x10-^  

2.4x10-' 1 

t 

2.7 

7.2x10' 

Ac-228  ' 

6.0x10'  

1.6x10'  

5.0x10-'  

1.4x10'   

8.4x10"  

2.2x106 

Ag-105  

Silver  (47)  

2.0 

5.4x10'  

2.0  

5.4x10'   

1.1x103  

3.0x10" 

Ag-108m  (a)  .... 

7.0x10-1  

1.9x10'  

7.0x10-'  

1.9x10'   

9.7x10-'  

— f. 

2.6x10' 

Ag-llOm  (a)  .... 

4.0x10-'  

1.1x10'  

4.0x10-'  

1.1x10'   

1.8/102  

4.7x103 

Ag-111   

2.0 

5.4x10'  

6.0x10'  

1.6x10'   

5.8x103  

1.6x105 

Al-26  

Aluminum  (13) 

. 

Americium  (95) 

1.0x10-'  

2.7 

1.0x10-1  

2.7  

7.0x10--' 

1 

1.9x102 

Am-241   

1.0x10'   

2.7x102  

1.0x10-' 

2.7x10-- 

1.3x10-'  

3.4 

Am-242m  (a)  ... 

1.0x10'  

2.7x102  

1.0x10-' 

2.7x10-= 

3.6x10-1  

1.0x10' 

Am-243  (a)  

5.0 

1.4x102  

1.0x10-' 

2.7x10-= 

7.4x10' 

2.0x10' 

Ar-37  

Argon  (18) 

4,0x10'   

1.1x103    

4.0x10'   

1.1x103   

3.7x103  

9.9x10" 

Ar-39  

2.0x10'   

5.4x102  

4.0x10'   

1.1x103    

1.3  

3.4x10' 

Ar-41   

3.0x10-'  

8.1  

3.0x10-1  

i  8.1  

1.5x106  

4.2x10^ 

t 

As-72  

Arsenic  (33)    ... 

3.0x10'  

8.1  

3.0x10-'  

l8-1  

6.2x10*  

1.7x106 

As-73  

4.0x10'   

1.1x103    

4.0x10'   

1.1x103    

1  8.2x102  

2.2x10" 

As-74  

1.0 

2.7x10'  

9.0x10-'  

2.4x10'   

3.7x103  

9.9x10" 

As-76   

3.0x10-'  

8.1  

3.0x10-1  

i 

8.1  

1 
5.8x10"  

1.6x106 

As-77  

^  ■ 

2.0x10'   

5.4x102  

7.0x10-'  

1.9x10'  

3.9x10"  

1.0x106 

At-211  (a)  

Astatine  (85)  ... 

2.0x10'   

5.4x102  

1 

5.0x10-'  

1.4x10'   

7.6x10"  

J . 

2.1x106 

J 
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Table  A-1.— Ai  and  A^  Values  for  Radionuclides— Continued 


Symtx)!  of 
radionuclide 


Element  and 
atomic  number 


A,  (TBq) 


A,  (Ci) 


A:  (TBq) 


A:  (Ci) 


Specific 
activity 
iTBgg) 


Specific 

-  aciivity 
(Ci/g) 


Au-193    

Gold  (79) 

7.0 

1.9x10^  ..  .   . 

2  0  

5.4x10'   

3.4x10^  

9.2x105 

Au-194  

10 

27x10' 

10  

2.7x10'  

1.5x10*  

4.1x105 

1 

Au-195  

Gold  (79) 

1.0x10' 

2.7x102 

6.0  

1  6x102         

1.4x102    

3  7x103 

Au-198     

1.0 

2.7x10^  

6  0x10"' 

1.6x10'  

9  0x103  

2  4-10- 

Au-199  

1.0x10'    

27x102 

6  0x10-1  

1.6x10'  

7.7x103  

2.1x105 

Ba-131  (a) 

Barium  (56) 

2.0  

5.4x10'  

2.0  

5.4x10'  

3.1x103  

8.4x10* 

Ba-133  

1  3.0  

8 1x10' 

3.0  

8.1x10'  

9.4  

2.6x102 

1 

Ba-133m 

2  0x10' 

5.4x102  

6.0x10-1  

1.6x10'   

2.2x10*  

6.1x105 

Ba-140  (a) 

5.0x10- i  

1.4x10'   

3.0x10-1  

8.1  

2.7x103  

73x10* 

Be-7  

Beryllium  (4)  . 

2.0x10'   

5.4x102  

2.0x10'   

5.4x102  

1.3x10*  

3.5x105 

Be-10     .... 

4  0x101 

1.1x103    

6.0x10-1     

1  6x101 

83x10--' 

2.2x102 

1 

Bi-205  

Bismuth  (83)  ... 

7  0x10"  ' 

1.9x10'   

7.0x10-1  

1.9x10'   

1.5x10-3 

4  2x10* 

Bi-206 

3.0x10-1  

8.1  

3.0x10-1  

8.1  

3.8x103 

1  0x105 

Bi-207  

7.0x10'  

1.9x10'   

7.0x10-1  

19x10'     

19  

52x10' 

Bi-210 

1.0     

2.7x10'   

6.0x10'  

1.6x10'    

4  6x103 

1  2x105 

Bi-210m(a)  

6.0x10-'  

1.6x10'   

2.0x10-=  

5.4x10-  '    

21x10-^ 

57x10-' 

Bi-212  (a)  

7.0x10-1  

1.9x10'   

6.0x10-  '  

1.6x10'       .,    . 

5,4x105 

1  5»10' 

Bk-247     

Bert^elium  (97) 

8.0 

2.2x102  

80x10-^  

2.2x10-=  

38x10-  = 

1  0 

Bk-249  (a)  

4  0x101 

1  1x103    . 

S 0x10-1 

8.1    

6.1x10'   

1  6x103 

:    ' 

Br-76 

Bromine  (35)  ... 

4.0x10^1  

1.1x10'   

40x10-  '  

1.1>10' 

94x10«  

25x106 

Br-77 

30 

8  1x10' 

3.0 

8.1x10'  

2.6x10*  

7   1v105 

Br-82 

4  0x10-'  

1  1x10' 

4  0x10-  i 

1.1x10'   

4.0x10*  

1.1x106 

C-11 

Cartjon  (6)  

1.0  

2.7x10'    

6.0x10-'  

1.6x10'   

3 1x10^  

84x10« 

C-14 

4  0x10' 

1.1x103  

3.0             

8.1x10'   

1.6x10-1  

4.5 

Ca-41 

Calcium  (20)  ... 

! 

I 

1 

1 

3.1x10-1 

8.5x10-  = 

Ca-45 

4  0x10' 

1  1x10'     , 

10 

2.7x10'   

66x10=   

1.8x10* 

1 

Ca-47(a)  

r^n 

R  1x101 

r?Oxio-i 

8.1  

23x10^   

6.1x10' 

Cd-109 

Cadmium  48   .. 

3.0x10'      

8.1x10=   

2.0  

5.4x10'   

96x101    

2.6x10' 

Cd-113m 

4  0x10' 

1  1x10' 

.soxin- 1 

1.4x10'    

83  

2.2x102 

Cd-115(a)  

30 

8  1x10'    .  ,      ,  . 

4.0x10"  1  

1.1x10'    

1  9x10->   

5.1x10* 

1 

Cd-115m 

5.0x10-  '  

1  4x10' 

5  0x10-1  

1.4x10'   

94x10=   

2.5x10* 

Ce-139 

Cerium  (58) 

70 

1.9x10=   

2  0  

5.4x10'    

2.5x10^   

6.8x10' 

Ce-141 

2  0x10' 

5  4x10=  .  . 

6.0x10-1  

1.6x10'   

1.1x10-'   

2.8x10* 

Ce-143 

9.0x10^  '  

24x10'     

6.0x10-1  

1.6x10'   

2.5x10*   

6.6x10* 

Ce-144  (a)  

2.0x10-1  

54             .... 

2.0x10- 1  

5.4 

1.2x10=  

3.2x10' 
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Table  A-1.— A,  and  A.  Values  for  Radionuclides— Continued 

Symbol  of 
radionuclide 

Element  and 
atomic  number 

Ai  (TBq)        1 

A,  (Ci) 

1 

A:  (TBq) 

i- 

A:  (Ci) 

j- 

Specific 
activity 
(TBq/g)         . 

5.8x10'   

Specific 

activity 

(Ci/g) 

Californium 
(98). 

1  1x10' 

6  0x10-' 

1.6x10-'  ■ 

1.6x10' 

Cf-248  

Cf-249  I 

3.0 

8.1x10'   

8.0x10-^ 

2.2x10-2 

1.5x10-'  

4.1 

Cf-250  

2.0x10'  

5.4x10-  

2.0x10'  

5.4x10-2 

4.0  

1.1x102 

Cf-251   

■ 

7.0 

1.9x102  

7.0x10--' 

1.9x10-2 

5.9x10-2  

(- 

1.6 

Cf-252(h)  

1.0x10-1  

2.7 

1.0x10'  

2.7x10-2 

2.0x10'   

5.4x102 

Cf-253{a)  

4.0x10'   

1.1x10"  

4.0x10-2  

1.1  

1.1x10'  

2.9x10-' 

Cf-254  

1.0x10-' 

2.7x10-2 

1.0x10'  

2.7x10-2 

3.1x102  

8.5x10' 

CI-36  1 

Chlorine  (17)  ... 

1.0x10'   

2.7x10=   

6.0x10-'  

1.6x10'   

1.2x10-' 

3.3x10-2 

i 

CI-38  

2.0x10'  

5.4 

2.0x10-'  

5.4 

4.9x10*  

1.3X10X 

Cm-240  

Curium  (96) 

4.0x10'   

l.lxlO'  

2.0x10-2  

5.4x10-'  

7.5x102  

2.0x1(H 

Cm-241  

2.0 

5.4x10'   

10 1 

2.7x10'    

6.1x102  

1.7x10 

Cm-242  

Curium  (96) 

4.0x10'   

1.1x10'  

1.0x10-2  

2.7x10-'  

1.2x102  

3.3x10' 

Cm-243  

9.0 

2.4x102  

1.0x10' 

2.7x10-2 

1.9x10-' 

5.2x10' 

Cm-244  

2.0x10'   

5.4x102  

2.0x10-' 

5.4x10-2 

3.0  

8.1x10' 

Cm-245  

9.0 

2.4x102  

goxio--* 

2.4x10-2 

6.4x10-' 

1.7x10' 

Cm-246  

9.0 

2.4x102  

goxio--" 

2.4x10-2 

1.1x10-2 

3.1x10-' 

Cm-247  (a)  

3.0 

8.1x10'   

1.0x10-'  

2.7x10-2  

3.4x10-" 

9.3x10-5 

Cm-248  



f— ~ 

2.0x10= 

5.4x10-'  

3.0x10-'» 

8.1x10-' 

1.6x10-^ 

4.2x10-' 

Co-55  

Cobalt  (27) 

5.0x10'  

1.4x10'   

5.0x10'  

1.4x10'   

1.1x10-"^  

3.1x10* 

Co-56  

3.0x10-'  

8.1  

3.0x10-'  

8.1  

1.1x10'  

3.0x10 

Co-57  

1.0x10'   

2.7x102  

1.0x10'   

2.7x102   

3.1x102  

8.4x10' 

Co-58  

1.0 

2.7x10'   

1.0  

2.7x10'   

1.2x10'  

3.2x10* 

Co-58m  

4.0x10'   

1.1xia'  

4.0x10'    

1.1x10'  

2.2x10'  

5.9x10" 

Co-60  

4.0x10-'  

1.1x10'   

4.0x10-1  

1.1x10'   

4.2x10'   

1.1x10' 

Cr-51  

Chromium  (24) 

3.0x10'    

8.1x102  

3.0x10'    

8.1x102   

3.4x10'  

9.2x10 

Cs-129  

Cesium  (55)  .... 

4.0  

1.1x102  

4.0  

1.1x102  

2.8x10'  

7.6x105 

Cs-131   

3.0x10'   

8.1x102  

3.0x10'   

8.1x102   

3.8x10'  

1.0x105 

Cs-132  

1.0 

2.7x10'   

1.0 

2.7x10'   

5.7x10'  

1.5x105 

Cs-134  

7.0x10'  

1.9x10'   

7.0x10-'  

i  1.9x10'   

4.8x10'   

1.3x10' 

Cs-134m  

4.0x10'   

1.1x10'  

6.0x10-'  

1.6x10'    

3.0x10-^  

8.0x10" 

Cs-135  

4.0x10'   

1.1x10'  

1.0  

2.7x10'    

4.3x10-5 

1.2x10-' 

Cs-136  

" 

5.0x10-'  

1.4x10'   

5.0x10-'  

1.4x10'    

2.7x10'  

7.3x10* 

Cs-137(a) 

2.0 

5.4x10'   

6.0x10-'  

1.6x10'    

3.2  

8.7x10' 

Cu64  

Copper  (29)  .... 

6.0  

1.6x102  

1.0  

2.7x10'   

1.4x105  

3.9x106 

Cu-67  

1.0x10'   

2.7x102  

7.0X-10-'  

1.9x10'   

2.8x10*  

7.6x105 
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Table  A-1.— Ai  and  A:  Values  for  Radionuclides— Continued 


Symbol  of 
radionuclide 

Element  and 
atomic  number 

A,  (TBq) 

A.  (Ci) 

A;  (TBq) 

A:  (Ci) 

Specific 

activity 
1         (TBq/g) 

Specific 
activity 

(Ci/g) 

Dy-159  

Dysprosium 
(66). 

2.0x10^   

5.4x102  

2.0xini   

."^4x102 

I  2  1x102 

5  7x103 

1 

Dy-165  

9.0x10^'  

2.4x10'   

fiOxin    1 

1.6x10-'  

3  0x10* 

8  2x10^ 

1 

Dy-166  (a) 

9.0x10-'  

2.4x10'   

3.0x10-'  

8.1  

ft  6x103 

2  3x10* 

1 

Er-169  

Erbium  (68) 

Europium  (63) 

4.0x10^   

1.1x103    

10 

2  7x10' 

3.1x103  

8  3x10* 

Er-171   

8.0x10-1  

2.2x10'   

5  0x10-'  

1.4x10'   

9  0x10* 

2  4x10* 

Eu-147  

2.0  

5.4x10'   

?n 

5  4x10' 

1  4x103 

3  7x10* 

Eu-148  

5.0x10  -'   

1.4x10'   

5  0x10-"  

1.4x10'   

6  0x102 

1  6x10* 

Eu-149  

2.0x101    

5.4x102 

5  0x101 

5  4x102 

3  5x102 

9  4x103 

Eu-150  (Short 

2.0 

5  4>10'    

7  0^^10     1  _. 

1.9x101   

6  1.10'' 

1  6 . 1 0« 

lived). 

Eu-150  (long 

2.0 

5.4x10'   

7  0x10   -1 

1  9x101 

6.1x10*  

1  6x106 

lived). 

Eu-152  

1.0  ...% 

2.7x10' 

10 

2  7x10' 

65 

1  8x102 

Eu-152m  

8.0x10  -'   

2.2x10' 

ft  0x10-1 

2  2x10' 

8  2x10* 

2  2x10« 

Eu-154  

9.0x    1  

24x10' 

f?0x10-i 

1  6x10' 

98 

2  6x102 

Eu-155  

2.0x10^  

54x102 

3.0 

8  1x10' 

1  8x10' 

4  9x102 

'     

Eu-156  

7.0x10-'  

1.9x10'    

7.0X-1  

1.9x101  

2.0x103  

5.5x10* 

F-18  

Fluorine  (9)  

1  0      

2  7x10' 

6  0x10-1 

1  6x10' 

3  5x10« 

9  5x10^ 

Fe-52  (a)  

Iron  (26)  

3.0x10-'  

8.1  

30x10-1  

8.1  

2.7x10*  

7.3x10" 

Fe-55  

4  0x101 

1.1x103 

4  0x101 

1   1x103 

flftvini 

2  4x103 

Fe-59  

9.0x10-1  

2.4x101  

9.0x-  

2  4x101 

1  8>103  

5  0-10- 

Fe-60  (a)  

4.0x10^ 

1  1x103 

?  fly  in    1 

54 

7.4x10--' 

20x10-- 

Ga-67  

Gallium  (31)  .... 

7.0  

1  9x102 

30 

8  1x10' 

2  2x10* 

6  0x10* 

Ga-68  

5.0x10'  

1.4x10'   

50x10-1 

1.4x10'  

1.5x10*  

4 1x10^ 

Ga-72  

40x10-1 

1.1x10' 

4  0x10-1 

l.lxIQi   

1  1x10* 

31x10* 

-     -      

Gd-146  

Gadolinium 
(64) 

50x10'    

1.4x10'   

5  0x10-1  

1.4x101   

6  9x102 

1  9x10* 

1 

1 

Gd-148  

2.0x10'   

5.4x102  

20x10-1  

5.4x10-2 

1.2  

3.2x10' 

Gd-153  

1.0x10'   

27x102  

90 

2.4x102  

1.3x102  

3.5x103 

Gd-159  

3.0 

8.1x10'     

f50x10-i      

1,6x101   

.•^QxlO^ 

1.1x10* 

Ge-68  (a)  

Germanium 
(32). 

5.0x10-1  

1.4x10'   

5  0x10     1  

1.4x10'   

?f5v1f>2 

7.1x103 

Ge-71  

4.0x10'   

1.1x103  

40x101      .    

1.1x103  

.S  8x103 

1.6x10* 

Ge-77  

3.0x10-'  

8  1 

3.0x10-1  

8.1  

1  .-ixlOS 

3  6x10* 

"     1 

Hf-172  (a)     ...  . 

Hafnium  (72)  ... 

6.0x10-1  

1  6x10'   .    .    .. 

6  0x10-1  

1.6x10'  .  .. 

4.1x10'  

1.1x103 

Hf-175  

3.0 

8.1x10'   

3.0  

8.1x101  

3.9x102  

1.1x10* 

1 

Hf-181 

20 

1 
54x10'   

5.0x10-'  

1.4x10'  

6  3x102 

1.7x10* 

I 
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Table  A-1.— Ai  and  A2  Values  for  Radionuclides— Continued 

Symt)ol  of 
radionuclide 

Element  and            ^   ^jg  ,                a,  (Ci) 
atomic  number 

A:  (TBq) 

j 

Specific                Specific 
A.  (Ci)                  activity                  activity 
(TBq/g)        :         (Ci/g) 

Hf-182  

(-')  

(-')  

(- 1)  [  (-1)  8.1x10-^ ,  2.2x10--» 

_ ■ — -f 

Hg-194  (a)  

Mercury  (80)    .. 

1.0 

2.7x10'   

1.0  i  2.7x10'   

1.3x10-'  3.5 

Hg-195m  (a)  ... 

" 

3.0 

8.1x10'   

h 

7.0x10-'  

1.9x10'  

1.5x10*  i  4.0x105 

Hg-197  

2.0x101  

5.4x102  

1.0x10'   

2.7x102  

9.2x103  

2.5x105 

Hg-197m  

1.0x10^  

2.7x102  

4.0x10-1  

1.1x10'  

2.5x10*  

6.7x105 

Hg-203  

■ r 

Ho-166  

5.0 

1.4x102  

1.0  

2.7x10'   

5.1x102  1.4x10* 

Holmium  (67)  .. 

4.0x10-'  

1.1x10'   

4.0x10-1  

1.1x10'   

2.6x10*  

7.0x105 

1 
Ho-166m  

6.0x10-'  

1.6x10'   

S.OxlO--*  

1.4x10'   6.6x10-= 

1.8 

1-123 

Iodine  (53)  

6.0 

1.6x102  

3.0  

8.1x10'   

7.1x10*  

1.9x106 

1-124 

1.0 

2.7x10'   

1.0  

2.7x10'   

9.3x103  

2.5x105 

1-125 

2.0x10'   

5.4x102  

3.0  

8.1x10'   

6.4x102  

1.7x10* 

1-126  

2.0  

5.4x10'   

1.0  

2.7x10'   

2.9x103  

8.0x10* 

1-129  

n 

n 

V) 

V) 

6.5x10-6   1.8x10-* 

1-131  

3.0 

8.1x10'   

7.0x10-'    

1.9x10'   

4.6x103  

1.2x105 

1-132  

4.0x10-'   

1.1x10'   

4.0x10-'    \  1.1x10'   

3.8x105  

1.0x10^ 

1-133  

7.0x10-'    

1.9x10'  ' 

6.0x10-'    

1.6x10'   

4.2x10*  

1.1x106 

1-134  

3.0x10-'   

8.1  

\ 1 

3.0x10-'    

8.1  

9.9x105  

2.7x10^ 

1-135  (a)  

6.0x10-'   

1.6x10'   

6.0x10-'    

1.6x10'   

1.3x105  

3.5x106 

ln-111  

Indium  (49)  

3.0 

8.1x10'   

3.0  

8.1x10'   

1.5x10*  

4.2x105 

In-113m 

4.0 

^ 

1.1x102 ;  2.0 

5.4x10'   

6.2x105  

1.7x10^ 

In-114m  (a)  

1.0x10'   

2.7x102  

5.0x10-'    

1.4x10'   

8.6x102  

2.3x10* 

In-115m 

7.0 

1.9x102  

1.0  

2.7x10'   

2.2x105  6.1x106 

i 

Ir-189(a)  

t 

Iridium  (77)  

1.0x10'   

2.7x102  

1.0x10'   

2.7x102  

1.9x103  

5.2x10* 

lr-190  

7.0x10-'   

1.9x10'   

7.0x10-'    

1,9x10'   1  2.3x103  1  6.2x10* 

lr-192  

1.0 

2.7x10'   

6.0x10-'    

1.6x10'   

3.4x102  

9.2x103 

lr-194  

3.0x10'   

8.1  

3.0x10-'    

8.1  

3.1x10*  

8.4x105 

K-40  

■+- 

Potassium  (19) 

9.0x10-'    

2.4x10'  

9.0x10-'    

2.4x10'   

2.4x10-^  

6.4x10-6 

K-42  



2.0x10-'   

5.4  

2.0x10-'    

5.4  

2.2x105  

6.0x106 

K-43  

7.0x10-'   

1.9x10'   

6.0x10'   

1.6x10'   

1.2x105  

3.3x106 

Kr-81   

1  Krypton  (36)  .... 

4.0x10'   

1.1x103  

4.0x10'   

1.1x103  

7.8x10-*  

2.1x10-2 

j 

Kr-85  

1.0x10'    

2.7x102  

1.0x10'   

2.7x102  

1.5x10'   

3.9x102 

Kr-85m  

8.0 

2.2x102  

3.0 

8.1x10'   

3.0x105  

8.2x106 

Kr-87  

2.0x10-'   

5.4  

2.0x10-'    

5.4  

1.0x106  

2.8x1 0^ 

1  a    117 

Lanthanum 
(57). 

3  0x10' 

81x102  6.0  

1.6x102  

1.6x10-3  

4.4x10-2 

La-140 

4.0x10-'   

1.1x10'   

4.0x10-'    

1.1x10'   2.1x10*  

5.6x105 
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Table  A-1.— A, 

AND  A:  Values  for  Radionuclides— Continued 

Symbol  of 
radionuclide 

Element  and 
atomic  number 

A,  (TBq) 

A,  (Ci) 

A:  (TBq) 

A;    (CO 

Specific 
activity 
fTBq/g) 

Specific 
activity 
(Ci'g) 

Lu-172  

Lutetium  (71)    . 

6.0x10-^    

1.6x16'   

6.0x10"'    

1,6x10'   

4  2x103  

1  1x10* 

Lu-173 

8.0 

2  2x102 

fin 

2,2x10*  

5.6x101  

1  5x103 

Lu-174 

9.0 

2  4x102 

9  0 

2.4x10*  

2.3x10'  

6.2x10* 

Lu-174m  

2.0x10^   

5  4x102 

1  0x10' 

2.7x10*  

2.0x10*  

5  3x103 

1 

Lu-177    

3.0x10^     .     .  . 

8.1x102  

7  0x10    '     .... 

1  9x10^  

4.1x103  

1  1x10* 

f^g-28(a)  

Magnesium 
(12). 

3.0x10-^    

8  1    . 

30x10-' 

8  1 

2  0x10* 

5  4x106 

Mn-52  

Manganese 
(25). 

3.0x10-'    

8.1  

3.0x10'    

8.1  

1,6x10«  

4  4 . 1 0^ 

Mn-53 

V) 

(') 

(')                  

V) 

6.8x10-5  

1  8x10-3 

Mn-54  

1  0 

2.7x10' 

1  0 

2.7x101   

2.9x10*  

7.7x103 

Mn-56   .     . 

3.0x10-'    

8  1 

.^0x10-  ' 

8 1     

8  0x10*    

2.2x10' 

Mo-93 

Molybdenum 
(42). 

4.0x10'   

1.1x103  

20x10'   

5.4x10*  

4.1x10-*  

1.1 

Mo-99  (a)  (h) 

1  0 

2  7x10'     . 

74x10-1    

2.0x10'  

1.8x10^  

4.8x10* 

N-13    

Nitrogen  (7) 

9.0x10-'    

2.4x10'   

6.0x10'    

1.6x101  

54x107 

1.5x109 

Na-22 

Sodium  (11)  .... 

5.0x10'    

1.4x10'    

50x10'    

1  4x10'   

2.3x10*  

6.3x103 

Na-24 

2.0x10-'    

54 

20x10-' 

5  4 

3  2x10*    

8.7x100 

Nb-93m 

Niobium  (41)  ... 

4  0x10'         .   . 

1,1x103    

r^OxlO' 

8.1x10*  

8.8  

2.4x10* 

Nb-94       .      .  . 

7.0x10-1  

1.9x10'   .     .. 

7  Oxin   1 

1,9x10'   

6.9x10-' 

1.9x10-1 

Nb-95 

1  0 

2.7x10'   

10 

2  7x10'   

1,5x103  

3.9x10* 

Nb-97  

9.0x10-'  

2.4x10'   

6.0x10-'  

1.6x10'   

9.9x10*  

2.7x10' 

Nd-147 

Neodymium 
(60). 

60 

1   fix102 

fiOx10-i 

1,6x101  

3.0x103  

8.1x10" 

Nd-149    

6.0x10-1  

1.6x10'    

5  0x10-1  

1,4x10'   

4.5x10*  

1.2x10' 

Ni-59 

Nickel  (28)  

1 

1 

1 

1 

3  0-10    ' 

80x10    - 

Ni-63 

4  0x10' 

1  1x103 

.TOxlO' 

8.1x10*  

2.1  

5.7x10' 

Ni-65 

4.0x10-1  

1  1x10'     

4  0x10     '  

1.1x10'  

7.1x10*  

1.9x10' 

Np-235  

Neptunium  (93) 

4  0x10' 

1  1x103 

40x10' 

1    1x103 

52x10'   

1.4x103 

Np-236  (Short- 
lived). 

2.0x10'   

5.4x10*  

2.0  

5.4x10'  

4.7x10-" 

1.3x10-2 

Np-236  (long- 
lived). 
Np-237     

2  0x10' 

5  4x10* 

2,0  

5.4x10'   

4.7x10-" 

2  6-10-^ 

1.3x10-- 

2.0x10'   

5.4x10*  

20x10-'  

5.4x10-2 

7.1X10--' 

Np-239 

70 

1  Qx102 

40x10-  1 

1.1x10'  

86x103  

2.3x10* 

,      ■      '        

Os-185 

Osmium  (76)  ... 

10 

9  7x10' 

10 

2.7x10'   

2.8x10*  

7.5x103 

Os-191 

1  0x10'        

2.7x10*  

2.0  

5.4x10'   

1  6x103  

4.4x10" 

Os-191m 

4  0x10' 

1  1x103    

3.0x10'   

8.1x10*  

4  6x10"  

1.3x10« 

Os-193 

2.0            

5.4x10'   

6.0x10-'  

1,6x10'   

2.0x10"  

5.3x10* 
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Table  A-1.— A,  and  A;  Values  for  Radionuclides— Continued 

— ■ . ■ •- 

Symbol  of 
racjionuclide     I 

Element  and 
atomic  numlDer 

Ai  (TBq) 

A,  (Ci) 

A^ilBq) 

A2  (Ci) 

Specific 
activity 
(TBc^g) 

Specific 
activity 
(Ci/g) 

Os-194(a)  

3.0x10'  

8.1  

3.0x10-1  ...r 

8.1  

1.1x10'  

3.1x102 

Phosphorus 

(15). 

5.0x10-'  

1  Avim 

SOxlO-' 

1.4x10'   

1.1x10^  

2.9x105 

P-32  

__ ( 

P-33  

4.0x10'   

1.1x103    

1.0  

2.7x10'   

5.8x103  

1.6x105 

Protactinium 
(91)- 

0  n 

S  4x10' 

70x10-2 

1.9  

1.2x103  

3.3x10* 

Pa-230  (a)  

Pa-231   

4.0 

1.1x102  

4.0X10-* 

1.1x10-2 

1.7x10-3 

4.7x10-2 

Pa-233  

5.0  

1.4x102  

7.0x10-1  

1.9x10'   

7.7x102  

2.1x10* 

Pb-201   

Lead  (82)  

1.0  

2.7x10'   

1.0  

2.7x10'   

6.2x10*  

1.7x106 

Pb-202  

4.0x10'   

1.1x103  

2.0x10'   

5.4x102  

1.2x10-" 

3.4x10-3 

Pt)-203  

4.0 

1.1x102  

3.0  

8.1x10'   

1.1x10*  

3.0x105 

Pb-206  

1 

1 

1 

1 

4.5x10-* 

1.2x10-* 

Pb-210(a) 

1.0 

2.7x10'   

5.0x10-2  

1.4  

2.8 

7.6x10' 

Pb-212ia)  

7.0x10-1  

1.9x10'   

2.0x10-'  

5.4 

5.1x10*  

1.4x106 

Pd-103(a) 

Palladium  (46) 

4.0x10'    

1.1x103  

4.0x10'   

1.1x103  

2.8x103  

7.5x10* 

Pd-107  

1 

1 

1  

1 

1.9x10-5 

5.1x10-'' 

Pd-109  

2.0 

5.4x10'   

5.0x10-'  

1.4x10'   

7.9x10*  

2.1x10« 

' 1 

Promethium 
(61). 

"^  n 

8  1x10' 

3.0  

8.1x10'   

1.3x102  

3.4x103 

Pm-143  

Pm-144  

7.0x10-'  

1.9x10'   

7.0x10-'  

1.9x10'   

9.2x10'   

2.5x103 

Pm-145  

3.0x10'   

8.1x102  

1.0x10'   

2.7x102  

5.2  

1.4x102 

Pm-147  

4.0x10'   

1.1x103  

2.0  

5.4x10'   

3.4x10'   

9.3x102 

Pm-148m  (a)  ... 

8.0x10-1  

2.2x10'   

7.0x10-'  

1.9x10'   

7.9x102  

2.1x10* 

Pm-149  

2.0  

5.4x10'   

6.0x10-1  

1.6x10'   

1.5x10*  

4.0x105 

Pm-151   

2.0  

5.4x10'   

6.0x10-'  

1.6x10'   

2.7x10*  

7.3x105 

Po-210  

Polonium  (84) 

4.0x10'   

1.1x103  

2.0x10-2  

5.4x10-1  

1.7x102  

4.5x103 

Prasecxlymium 
(59). 

j  4.0x10-1  

1.1x10'   

4  0x10"' 

1.1x10'   

4.3x10*  

1.2x106 

Pr-142  

Pr-143  

3.0 

8.1x10'   

6.0x10-'  

1.6x10'   

2.5x103  

6.7x10* 

Pt-188(a) 

;  Platinum  (78)  .. 

4 

1.0 

2.7x10'    

8.0x10-'  

2.2x10'   

2.5x103  

6.8x10* 

R-191   

4.0 

1.1x102  

-t 

3.0  

8.1x10'   

8.7x103  

2.4x105 

R-193  

" 

4.0x10'   

1.1x103  

4.0x10'   

1.1x103  „... 

1.4  

3.7x10' 

R-193m  

~ 

4.0x10'   

1.1x103  

5.0x10-'  

1.4x10'   

5.8x103  

1.6x105 

R-195m  

" 

1.0x10'   

2.7x102  

5.0x10-'  

1.4x10'   

6.2x103  

1.7x105 

R-197  

2.0x10'   

5.4x102  

;  6.0x10-'  

1.6x10'   

3.2x10*  

8.7x105 

R-197m  

~ 

1.0x10'   

2.7x102  

6.0x10-'  

1.6x10'   

3.7x105  

1.0x107 

Pu-236  

Plutonium  (94) 

'  3.0x10'   

8.1x102  

-♦ —■ 

i  3.0x10-3 

8.1x10-2 

2.0x10'   

5.3x102 

Pu-237  

2.0x10'   

5.4x102  

2.0x10'   

_; 

5.4x102  

4.5x102  

1.2x10* 
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Table  A-1.— A,  and  A:  Values  for  Radionuclides— Continued 


Symbol  of 
radionuclide 

Element  and 
atomic  number 

A,  (TBq) 

A,  (Ci) 

A:  (TBq) 

A:  (Ci) 

Specific 
activity 
(TBqyg) 

Specific 
activity 
(Ci/g) 

Pu-238  

1.0x10^   ...  . 

?  7x102 

1  0x10     ' 

2.7x10-2 

6.3x10    1  

1  7x10' 

Pu-239  

1.0x10^    

2  7x102 

1  0x10-' 

2.7x10' 

2.3x10-' 

6  2x10-2 

Pu-240  

LOxIC    

2  7x102 

1  0x10    ? 

2.7x10-2 

8.4x10-' 

2  3x10"' 

Pu-241  (a)  

4.0x10''     .  .   . 

1  1x103 

6  0x10-2  

1.6 

38 

1  0x102 

Pu-242  

1.0x10'    

2.7x102 

1.0x10-' 

2  7.10     '  

1.5x10-* 

3  9-10-' 

Pu-244  (a)  

4.0x10'  

1  1x10' 

10x10-' 

2.7x10-2 

6.7x10-''  .......... 

1  8x10"' 

Ra-223  (a)  

Radium  (88)  .... 

4.0x10-1  

1.1x10'    

7.0x10-3 

1.9x10-1  

1.9x103  

5.1x10* 

Ra-224  (a)  

4.0x10-  1  

1.1x10'    

2.0x10-2 

5.4x10-1  

5.9x103  

1.6x10* 

Ra-225  (a)  

2.0x10-  1  

5.4  

40x10-'  

1.1x10^  

1.5x103  

3.9x10* 

Ra-226  (a)  

2.0x10-'  

5.4  

3,0x10-' 

8.1x10-2 

3.7x10-2 

1.0 

Ra-228  (a)  

6.0x10^'  

1  6x10' 

2  0x102  

5.4x10-'  

1.0x10'  

2.7x10* 

Rb-81   

Rubidium  (37) 

2.0    

5.4x10'   

8.0x10-'  

2.2x10'  

3.1x10*  

8.4x1 0« 

Rb-83(a)  

2.0 

5.4x10'   

2  0     

5.4x10'  

6.8x102  

1.8x10* 

Rb-84     

1.0 

2.7x10'    

1  0        

2.7x10'  

1.8x103  

4.7x10* 

Rb-86       

5.0x10-  1  

1  4x10'       .   . 

5,0x10-'  

1.4x10'  

3.0x103  

8.1x10* 

Rb-87  

V) 

V) 

(')  

(') 

3.2x10-» 

86-10    « 

Rb(nat)  

V) 

V) 

(')  

(') 

6.7x106  

1.8x10« 

Re-184    

Rhenium  (75)  .. 

1.0  

2.7x10'   

1.0 

2.7x10' 

6.9x102  

1.9x10* 

Re-184m     

3.0 

81x10' 

1.0 

2.7x10'   

1.6x102  

4.3x103 

Re- 186 

2.0  

5  4x10' 

6  0x10-'     

1.6x10'    

6.9x103  

1.9x10* 

Re-187  

(1)  

C\    _ 

C)    

D 

1.4x10-' 

3.8x10-" 

Re- 188 

4.0x10-'  

1.1x10' 

4  0x10-1, 

1.1x10'   

3.6x10^  

9.8x105 

Re-189(a)  

3.0 

B  1x10' 

60x10-  1  

1.6x10'  

2.5x10*  

6.8x10s 

Rh-99  

Rhodium  (45)  . 

2.0  

5.4x10'   

2.0  

5.4x10'  

3.0x103  

8.2x10* 

Re(nat)  

V) 

n 

D 

V) 

0.0 

2.4x10-" 

Rh-101 

4.0      

1   1x102 

30        

8.1x10'  

4.1x10'  

1.1x103 

1 

Rh-102  

5.0x10^'  

1.4x10'    

5.0x10-1  

1.4x10'   

4.5x10'   

1.2x103 

Rh-102m 

20 

.S4x10i 

?0 

5  4x10'       

2.3x102  

6  2-103 

Rh-103m 

4  0x10^ 

1  1x103 

40x10'   

1.1x103    

1.2x10* 

3.3x10^ 

Rh-105       

1.0x10'     

2  7x102 

8  0x10-1  

2.2x1'   

3.1xf0*  

8.4x105 

Rn-222  (a)  

Radon  (86) 

3.0x10'  

8  1 

4.0x10-'  

1.1x10-'  

5.7x103  

1.5x10* 

RU-97 

Ruthenium  (44) 

50 

1  4x102     

5.0  

1.4x102  

1.7x10*  

4.6x10* 

RU-103  (a)  

2  0 

t;4x10' 

20 

5.4x10'   

1.2x103  

3.2x10* 

- -     '  

RU-105 

1  0 

9  7x10' 

fiOx10-i  

1.6x10'   

2.5x105  

6.7x10« 

'     I  """     '       

RU-106(a)  

2.0x10-'  

54 

2.0x10-1  

5.4 

1.2x102  

3.3x103 

S-35 

Sulphur  (16)  .... 

4  0x10' 

1,1x103   

3.0  

8.1x10'   

1.6x103  

4.3x10* 
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Table  A-1.— A,  and  A2  Values  for  Radionuclides— Continued 


Symbol  of 
radionuclide 


Element  and 
atomic  number 


A,  (TBq) 


A,  (Ci) 


A:  (TBq) 


A:  (Ci) 


Specific 
activity 
(TBq/g) 


Specific 

activity 

(Ci/g) 


Antimony  (51) 

4  0x10-'  

1.1x10'   

4  0x10     1 

1  1x10^   i 

LSxIO-*  

4.0x105 

Sb-122  

1 

Sb-124  .J 

6.0x10  -1   

1.6x10'   

6.0x10      '    

1.6x10'   

6.5x102  

1.7x10" 

Sb-125  

2.0 

5.4x10'   

1.0 

2.7x10'   

3.9x10'   

1.0x103    . 

Sb-126  

4.0x10  -'   

1.1x10'  

4.0x10  -1    

1 

1.1x10'   

3.1x103  i 

-4- 

8.4x10" 

Sc-44   

Scandium  (21 ) 

5  0x10-1  

1.4x10'    

5.0x10-1  

1.4x10'   1 

6.7x105  

1.8x10^ 

Sc-46   

5.0x10'   

1.4x10'   

5.0x10'  

1.4x10'   > 

1.3x103    

3.4x10" 

Sc-47   

1.0x10'   

2.7x102 

7.0x10-1  

1.9x10'   

3.1x10''  

8.3x105 

Sc-48   

3.0x10-'  

8.1  

3.0x10-'  

8.1  

5.5x10"  

1.5x106 

Se-75  

— ^ ^ 

Selenium  (34)     1 

1 

3.0 

8.1x10'   

3.0  

8.1x10'  

5.4x102  

1.5x10" 

Se-79  

4.0x10'   

1.1x103  

2.0  

5.4x10'   

2.6x10-^  1 

7.0x10-- 

Si-31    

Silicon  (14) 

6.0x10-'  

1.6x10'   

6.0x10"'  

1.6x10'   

1.4x106  

3.9x10^ 

Si-32  

4.0x10'   

1.1x103  

5.0x10-'  

1.4x10'   

3.9  

1.1x102 

Sm-145  

Samarium  (62) 

1.0x10'   

2.7x102  

1.0x10'   

2.7x102  

9.8x10'   

i 

2.6x103 

Sm-147  

D 

V) 

V) 

D 1 

8.5x10'  

2.3x10-» 

Sm-151   

4.0x10^  

1.1x103    

1.0x10' ! 

2.7x102  

9  7x10-'  i 

f. 

2.6x10' 

Sm-153  

9.0 

2.4x102  

6.0x10-'  

1.6x10'   

1.6x10"  

4.4x105 

Sn-113(a)  

Tin  (50)  

4.0 

1.1x102    

2.0  

5.4x10'   

3.7x102  

1.0x10" 

Sn-117m  

7.0 

1.9x102  

4.0x10-'  ! 

1.1x10'   

3.0x103  

8.2x10" 

Sn-119m  

4.0x10'   

1.1X103    

3.0x10-1  

8.1x102  

1.4x102  

3.7x103 

Sn-121m  (a)  .... 

4.0x10'  

1.1X103    

9.0x10-'  

2.4x10'   

2.0 

5.4x10' 

Sn-123  

8.0x10-'  

2.2x10'  

6.0x10-1  

1.6x10'   

3.0x102  

8.2x103 

Sn-125  

4.0x10-'  

1.1x10'  

4.0x10'  

1.1x10'   

4.0x103  

1.1x105 

Sn-126  (a)  

6.0x10-'  

1.6x10'  

4.0x10'  

1.1x10'   

1.0x103  

2.8x10-  = 

Sr-82(a)  

Strontium  (38) 

2.0x10'  

5.4  

2.0x10'  

5.4  

2.3x103  

6.2x10" 

Sr-85  

2.0 

5.4x10'   

2.0 

5.4x10'   

8.8x102  

2.4x10" 

Sr-85m  

5.0 

1.4x102  

5.0 

1.4x102  

1.2x106  

3.3x10^ 

Sr-87m  

3.0 

8.1x10'   

3.0  

8.1x10'   

4.8x105  

1.3x10^ 

Sr-89  

- 

6.0x10-'  

1.6x10'   

6.0x10'  

1.6x10'   

!  1.1x103  

2.9x10" 

Sr-90(a)  

3.0x10-'  

8.1  

3.0x10-'  

8.1  

i  5.1  

■ 

1  1.4x102 

Sr-91  (a)  

1 

3.0x10'  

8.1  

3.0x10-'  

8.1  

1.3x105  

3.6x106 

Sr-92(a)   

" 

1.0 

2.7x10'   

3.0x10-1  

8.i 

4.7x105  

1.3x10^ 

T(H-3)  

Tritium  (1)  

^ ■_ 

4.0x10'   

1.1x103  

4.0x10-1  

1.1x103  

3.6x102  

9.7x103 

Ta-178  (long- 
lived). 

-*■ 

Tantalum  (73) 

1  n 

2  7x10' 

8  0x10-'  

2.2x10'   

4.2x106  

1.1x108 

Ta-179  

3.0x10-'  

8.1x102  

3.0x10'   

8.1x102  

4.1x10'   

1.1x103 

Ta-182  !  

9.0x10'  

2.4x10'   

5.0x10-1  

-1 

1.4x10'   

2.3x102  

6.2x103 
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Table  A-1.— Ai  and  A:  Values  for  Radionuclides— Continued 


Symbol  of 
radionuclide 


Element  and 
atomic  numtjer 


A,  (TBq) 


Ai  (Ci) 


A:  (TBq) 


A    (Ci) 


Specific 

activity 
(TBq.'g) 


Specific 

activity 
(Ci/g) 


Tb-157  

^ 

1  Terbium  (65)  ... 

,  4.0x10- '  

1  1x10^ 

4  0x10' 

1  1x10^ 

5.6x10'   

1  5x10' 

Tb-158  

1.0 

9  7x101 

1  0 

2.7x10-1  

5  6x10' 

1  5x10' 

Tb-160  

1.0 

2.7x10-'  

6  0x10"' 

1  6x10' 

4  2x102 

1  1x10* 

Tc-95m  (a)  

Technetium 
(43). 

2.0 

j  5.4x10'   

1  2  0  

5.4.10- 

8  3>102 

1 
2  2- 10" 

Tc-96 

4.0x10^  

1  1x101 

4  0x10-  1 

1  1x10' 

1  2x10* 

3  2x10* 

Tc-96m  (a)  

4.0x10'   

1  1x10' 

4  0x10' 

1.1x10'  

1.4x10^ 

3  8x10^ 

1            ■                  1   ■■-      -     

Tc-97 

V) 

n 

(') 

V) 

5  2x10^ 

1  4x103 

Tc-97m  

4.0x10'   

1    1x103 

1.0 

2.7x10'   

5  6x102 

1  5x10* 

Tc-98 

8.0x10-1  

2.2x10' 

70x10"  1 

1  9x10' 

3.2x10-'  

87x10-* 

Tc-99 

4.0x101   

1.1x103 

9  0x10-'  

2,4x10'     

6.3x10-* 

'  7*10    ; 

Tc-99m  

1.0x10'   

2  7x102 

40 

1  ixir>z 

1  9x10* 

5  3x10* 

Te-121    

Tellurium  (52) 

2.0 

54x10' 

20 

5  4x10' 

2.4x103 

6  4x10* 

Te-121m   

5.0  

1  4x102 

30 

8  1x10' 

261^102 

70x103 

Te-123m  

8.0  

2  2x102 

1  0 

2  7x10' 

3.3x102  

89x103 

1                              1 

Te-125m  

2.0x10'   

5.4x102  

9  0x10-1 

2.4x10-1  

6  7x102  

1.8x10* 

1 

Te-127  

2.0x10'   

54x102 

7  0x10-  1 

1  9x10'  

98x10* 

2  6x10* 

Te-127m  (a)  ... 

20x10' 

.'5  4x102 

5  0x10-'      

1  4x10' 

3  5x102 

9  4x103 



Te-129  

7.0x10'   

1.9x10'   

6.0x10'    

1.6x10'     

7.7x10* 

2.1x10' 

Te-129m  (a)  .... 

8.0x10-'  

2.2x10'   

4.0x10-1  

^.1x10'   

1  1x103 

3  0x10* 

Te-131m  (a)  .... 

7.0x10-1  

1.9x10'  

5.0x10-'  

1.4x10' 

3  0x10*  

8  0*10^ 

Te-132  (a)  

5.0x10'   

1.4x10'   

40x10-1 

1.1x10'    

1  1x10* 

8  0x10* 

Th-227  

Tfiorium  (90)  ... 

1.0x10'   

2.7x102  

5.0x10-'  

1.4x10'   

1   1x103   

3  1x10* 

Th-228  (a)  

5.0x10-'  

1  4x10' 

1  0x10- ' 

2.7x10-2 

3  0x10' 

8  2x102 

■ 

Th-229  

5.0  

14x102 

.'^OxtO--' 

1.4x10'= 

7.9x10-' 

2.1x10-1 

Th-230  

1.0x10' 

2.7x102     , 

1  0x10-' 

2.7x10-2 

7.6x10-* 

21x10-2 

Tfi-231    

Thorium  (90)  ... 

4.0x10'   

1.1x103  

2.0x102  

5.4x10-1  

2.0x10*  

5.3x10* 

Th-232  

V) 

(')  

V) 

V) 

4.0x10-» 

1.1x10-'' 

Th-234  (a)  

3.0x10'   

8  1 

30x10-1 

8.1  

8.6x102  

2.3x10* 

Th(nat)  

(')  

(')  

n 

(') 

8  1x10-' 

2  2x10-^ 

Ti-44  (a)  

Titanium  (22)  ,. 

5.0x10'   

1.4x10'   

40x1Qi 

1.1x10-'  

6.4 

1.7x102 

TI-200 

Thallium  (81)  ... 

9.0x10'   

34x10' 

9  0x10-1  

2.4x10'   

2.2x10*  

6.0x10* 

TI-201  

1.0x10'   

27x102 

4.0  

1.1x102  

7  9x103  

2  1x10* 

TI-202  

2.0  

5.4x10'   

2.0  

5.4x10'  

2.0x103  

53x10* 

1 

Tl-204 

1.0x10' 

2  7x102     

7.0x10'    

1  9x10' 

1  7x10'         .  .. 

4  6x102 

Tm-167  

Thulium  (69)  ... 

7.0  

1.9x102  

8  0x10    1  

2.2x10'   

3.1x103  

8.5x10* 
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Table  A-1.— A,  and  A;  Values  for  Radionuclides— Continued 


Symbol  of  Element  and  ^   (TBq) 

radionuclide        atomic  number 


Tm-170 


Tm-171 


3.0 


4.0x10^ 


U-230(tast         '  Uranium  (92)        4  0x10' 
lung  absorp- 


tion) (a)(d) 


U-230  (medium 
lung  absorp- 
tion) (a)(e). 


U-230  (slow 
lung  absorp- 
tion) (a)(f). 


U-232  (fast 
lung  absorp- 
tion) (d) 


U-232  (medium 
lung  absorp- 
tion) (e) 


4.0x10^ 


4.0x10' 


4.0x10' 


4.0x10' 


U-233  (fast  ,  Uranium  (92)         40x10' 

lung  absorp- 
tion) (d) 


U-233  (medium 
lung  absorp- 
tion) (e). 


U-233  (slow 
lung  absorp- 
tion) (f). 


U-234  (fast 
lung  absorp- 
tion) (d). 


U-234  (medium 
lung  absorp- 
tion) (e) 


U-234  (slow 
lung  absorp- 
tion) (f). 


U-235  (all  lung 
absorption 
types) 
(a),(d).(e).(f). 


4.0x10' 


4.0x10' 


4.0x10' 


4.0x10' 


4.0x10' 


U-236  (fast 
lung  absorp- 
tion) (d). 


U-236  (medium 
lung  absorp- 
tion) (e). 


U-236  (slow 
lung  absorp- 
tion) (f). 


U-238  (all  lung 
absorption 
types) 
(d),(e),(f). 


(') 


(') 


1.1X103 


1.1x103 


1.1x103 


1.1x103 


1   1x103 


1.1x103 


1.1x10' 


1.1x103 


1.1x10' 


1.1X103 


1.1x103 


1.1X103 


(•) 


(') 


(') 


(') 


(') 


4.0x10'    I  1,1x103 


1.0x10 


1.0x10 


1.0x10 


1.0x10 


1.0x10-  = 


9.0x10^ 


9.0x10-  = 


9.0x10-  = 


9.0x10-  = 


9.0x10-  = 


9.0x10    = 


(') 


(') 


(') 


(') 


2.7 


2.7 


2.7 


2.7x10-' 


-t- 


2.7x10- 


2.4 


2.4 


2.4 


2.4 


2.4 


2.4 


(') 


Specific  Specific 

activity  activity 

(TBq/g)  (Ci/g) 


2.2x102  I  6.0x103 


4.0x10'  i  1.1x103 


1.0x103 


2.7x10" 


1.0x103  I  2.7x10" 


1.0x103 


8.3x10-' 


2.7x10" 


2.2x10' 


8.3x10- 


3.6x10--' 


3.6x1 0-" 


4- 


2.2x10' 


9.7x10 


9.7x10-' 


3.6x10- -• 


2.3x10-" 


2.3x10-" 


2.3x10- 


9.7x10-' 


6.2x10 


6.2x10-' 


6.2x10- 


8.0x10-» 1  2.2x10-*' 


(1)  2.4x10-* 


{') 


(') 


(') 


2.4x10- 


2.4x10-* 


1.2X10-S 


6.5x10-' 


6.5x10-' 


6.5x10-5 


3.4x10-^ 
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Table  A-i.— A, 

^ND  A;  Values  for  Radionuclides — Continued 

Symbol  of           Element  and            ^   (TBo) 
radionuclide        atomic  number             ' 

A:  (Ci)                    A;  (TBq) 

A:  (Ci) 

Specific 
activity 
(TBq.g) 

SDecific 

activity 

(Ci/g) 

U  (nat)  {')  

(')  (')  

('")  

2.6x10-» 

7.1x10-^ 

U  (enriched  to 
20°=  or 
less)(g) 

' 

(1)   

(1)  

(')  

(')  

N/A 

N/A 

U(dep) 

(')  

(')  

(')  

(') 

0.0 

{-) 

V-48  

Vanadium  (23) 

4.0x10~i  

1.1x10'   

4.0x10-1  

1.1x10'  

6.3x103  

1.7x10* 

V-49  

— .t 

4.0x10'    

1.1x10'   40x10'    

LIxTt'  

3.0x10=  

8.1x103 

. . 1 1 

W-178  (a)  Tungsten  (74) 

9.0  ; 

2.4x10-   1  5.0  

1.4x10=  

1.3x103  

3.4x10* 

W-181    

3.0x10'    

8.1x10:   '  3  0x10'    

8.1x102  

2.2x10=  

6.0x1  a" 

W-185  

4.0x10'    

1.1x10'   8.0x10-'  

2.2x10'   

3.5x10=  

9.4x103 

W-187  

2.0 

5.4x10'    1  6.0x10-'  

1.6x10'  

2.6x10*  

7.0x10* 

W-188(a)  

4.0x10    1  

1.1x10'    30x10-1  

8.1  

3.7x10=  

1.0x10* 

1 i — — ^ —^ 

1  1  vini               4  o<io  - 1 

1.1x10'   

4.8x10«  

1.3x106 

xe-122  (a)  

xciiun  w^;    

xe-123 

2.0 ." 

5.4x10'   

7.0x10-'  

1.9x10'  

4.4x10*  

1.2x10' 

xe-127  

4.0  

1.1x10=  2.0 

5.4x10'  

1.0x103  

2  8.1CH      • 

xe-131m  

4.0x10'    

: — — 1 ' 

1.1x10'   4.0x10'    

1.1x10'  

3.1x103  

8.4x10* 

xe-133  

2.0x10'   

5.4x10=   ,  1.0x10'    

2.7x10=  

6.9x103  

1.9x10* 

xe-135 

3.0  

8  1x10'    1  2.0  

5.4x10'  

9.5x10*  

2.6x10^ 

Y-87  (a)  Yttrium  (39)  10 

2.7x10'    i  1.0  

2.7x10'   

1.7x10*  

4.5x1  a* 

Y-88  

4  0x10'  

1,1x10'    

t 

4.0x10-'  

1.1x10'   

5.2x10=  

1.4x10* 

Y-90  

3.0x10'  

8.1  1  3.0x10-'  

8.1  

2.0x10*  

5.4xia' 

Y-91    

6.0x10'  

_ ~ — — t- ■ ■  ■ 

1.6x10'    6.0x10-' 

1.6x10'   

9.1x10=  

2.5x10* 

Y-91m  

2.0  

5.4x10'    

1 

2.0  

5.4x10'  

1.5x10^  

4.2x10^ 

Y-92  

2.0x10'  

5.4  2.0x10-'  :. 

5.4  

3.6x10*  

9.6x10^ 

Y-93  

3.0x10-1  

8.1  

3.0x10-'  

8.1  

1.2x10»  

3.3x10* 

Yb-169  

Ytterbium  (79) 

4.0 

1.1x10=  

1,0 

27-10     

8.9x10=  

2.4x10* 

Yb-175  

3.0x10'   

8.1x10=   

9.0x10-1  

2.4x10'    

6.6.10- 

'  8-10- 

Zn-65  

Zinc  (30)  

i ■ 

2.0 

i 1 ■ 

i  5.4x10'    2.0  

5.4x10'   

3.0x10=  

,  8.2x10' 

Zn-69  



t ■ — 

3.0  

8  1x10'    1  6.0x10-'  

1.6x10'   

1.8x106  

4.9x10"' 

Zn-69m(a)  3.0 

8  1x10'    6.0x10-'  

1.6x10'   

1.2xia'*  

3.3x10* 

Zr-88  

Zirconium  (40) 

3.0  

8.1x10^   ,  3.0  

8.1x10'  

6.6x102  

1.8x10* 

Zr-93  

V) 

V) 

-1 — 

0) 

0) 

9.3x10-s  

2.5x10-3 

Zr-95(a)   

2.0 

5.4x10^   

8.0x10-1   

2.2x10'  

7.9x102  

2.1x10* 

Zr-97(a)  

^ 

4.0x10-''    

-t * 

1.1x10^   4  0x10  -' 

1  1.10' 

'  7  1x10* 

'  1  9x10« 

'  Unlimited. 

2  (See  Table  A-3.) 

(a)  Ai  and/or  A:  values  include  ( 

(b)  Parent  nuclides  and  their  pre 
Sr-90  Y-90 

Zr-93        Nb-93m 
Zr-97        Nb-97 

:ontributions  from 
geny  included  in  . 

daughter  nuclides 
secular  equilibnum 

with  half-lives  less  th 
are  listed  in  the  folio 

an  10  days. 
wing. 

— 
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Ru-106        Rfi-106 

Cs-137        Ba-137m 

Ce-134        La-134 

Ce-144        Pr-144 

Ba-140       La-140 

Bi-212        Tl-208(0.36),  Po-212(0  64) 

Pb-210        Bi-210,  Po-210 

Pb-212        Bi-212,  11-208(0.36),  Po-212  (0  64) 

Rn-220        Po-216 

Rn-222        Po-218,  Pb-214.  Bi-214.  Po-214 

Ra-223        Rn-219.  Po-215,  Pb-211,  Bi-211,  TI-207 

Ra-224        Rn-220,  Po-216,  Pb-212.  Bi-212.  TI-208  (0.36),  Po-212  (0.64) 

Ra-226        Rn-222,  Po-218,  Pb-214.  Bi-214,  Po-214,  Pb-210,  BI-210,  Po-210 

Ra-228        Ac-228 

Th-226        Ra-222,  Rn-218,  Po-214 

Th-228        Ra-224,  Rn-220.  Po-216,  Pb212,  Bi-212.  TI208  (0.36),  Po-212  (0.64) 

Th-229        Ra-225,  Ac-225,  Fr-221,  At-217,  Bi-213,  Po-213.  Pb-209 

Th-nat        Ra-228,  Ac-228,  Th-228,  Ra-224x  Rn-220,  Po-216,  Pb-212,  Bi-212,  Tl-208  (0.36),  Po-212  (0.64) 

Th-234        Pa-234m 

U-230        Th-226,  Ra-222,  Rn-218.  Po-214 

U-232        Th-228,  Ra-224,  Rn-220.  Po-216,  Pb-212.  Bi-212.  Tl-208  (0.36),  Po-212  (0.64) 

U-235        Th-231 

U-238        Th-234  Pa-234m 

U-nat        Th-234,'Pa-234m,  U-234,  Th-230.  Ra-226.  Rn-222,  Po-218,  Pb-214,  Bi-214,  Po-214. 

U-240        Np-240m 

Np-237        Pa-233 

Am-242m        Am-242 

Am-243        Np-239 

(c)  The  quantity  may  be  determined  from  a  measurement  of  the  rate  of  decay  or  a  measurement  of  the  radiation  level  at  a  prescribed  distance 
from  ttie  source. 

(d)  These  values  apply  only  to  compounds  of  uranium  that  take  the  chemical  form  of  UFft,  UO2F2  and  U02(N03)2  in  both  normal  and  accident 
conditions  of  transport. 

(e)  These  values  apply  only  to  compounds  of  uranfum  that  take  the  chemical  form  of  UO3,  UF4.  UCI4  and  hexavalent  compounds  in  boXh  nor- 
mal and  accident  conditions  of  transport. 

(f)  These  values  apply  to  all  compounds  of  uranium  other  than  those  specified  in  (d)  and  (e)  above. 

(g)  These  values  apply  to  unirradiated  uranium  only 

(h)  These  values  apply  to  domestic  transport  only.  For  International  transport  use  the  values  in  the  table  below. 

Table  A-1  .— (SuppiEt^ENT)  A,  and  A;  Values  for  Radionuclides  for  International  SHiPt^ENTS 


Symbol  of  radionuclide        ^'^"'^nlm'Sr^'""''''           *^ '"^^^^ 

A,  (Ci) 

A2  (TBq) 

A2  (Ci) 

Specific  ac- 
tivity (TBq/g) 

Specific  ac- 
tivity (Ci/g) 

Cf-252  1  Califomium  (98)  

5.0x10   = 

14 

3.0x10-' 

8.1x10-2 

2.0x10-1 

5.4x102 

Mo-99(a)  

Molybdenum  (42) 

1.0 

2.7x101 

6.0x10-1' 

1 

1.6x101 

1.8x10* 

4.8x105 

Table  A-2.— Exeivipt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides 


Symbol  of  radionuclide 

— 1 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq/g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Ac-225(a)  

Actinium  (89)  

1.0x10^ 

2.7x10-10 

1.0x10* 

2.7x10-" 

Ac-227(a) 

1.0x10-1 

2.7x10-1  = 

1.0x103 

2.7x10-« 

Ac-228 

1.0x10' 

2.7x10-10 

1.0x106 

2.7x10-' 

Ag-105 

Silver  (47)  

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-5 

Aa-108m(a)   

1.0x10' 

2.7x10-10 

1.0x106 

2.7x10-5 

Aq-IIOm  (a)  

1.0x101 

2.7x10-10 

1.0x106 

2.7x10-5 

Ag-111                      

1.0x103 

2.7x10-s 

1.0x106 

2.7x10-5 

AI-26  

Aluminum  (13)  

1.0x10' 

2.7x10-10 

1.0x105 

2.7x10-^ 

Am-241 

Americium  (95)  

1.0 

2.7x10-11 

1.0x10* 

2.7x10-' 

Am-242m(a)           

1.0 

2.7x10-1^ 

1.0x10* 

2.7x10-" 

Am-243(a)  

1.0 

2.7x10-11 

1.0x103 

2.7x10 -» 

Ar-37  

Argon  (18)  

1.0x106 

2.7x10-5 

1.0x108 

2.7x10-' 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  por 

Radionuclides — Continued 


Symbol  of  radionuclide 

1 
Element  and  atomic  number 

Activity  con- 
centration tor 

exempt  ma- 
terial 
(Bqg) 

Activity  con- 
centration tor 
exer^pt  ma- 
terial 
(Ci/g) 

Activity  limit 

fc.r  exempt 

coPSiQnme'^l 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Ar-39  

1.0x10^ 

2.7x10-" 

1.0x10* 

2.7x10-' 

Ar-41  

1  0-10' 

2.7x10-' 

1.0x109            1 

2.7x10-^ 

As-72  

Arsenic  (33)  

1.0x10^ 

2.7x10-"' 

I.OxIQs 

2.7x10-* 

As-73  

1.0x103 

2.7x10-" 

1.0x10^ 

2.7x10-» 

As-74  

1.0x10^ 

2.7x10-'" 

1.0x106 

2.7x10- > 

As-76  

1.0x102 

2.7x10-' 

1.0x105 

2.7X10-'' 

As-77 

■ 

1.0x103^ 

2.7x10-1* 

1.0x106 

2.7x10-' 

At-211(a)  ■ 

Astatine  (85)  

1.0x103 

2.7x10-" 

1.0x10^ 

2.7x10--' 

^ 

Au-193  

Gold  (79)      

1.0x102 

2.7x10-' 

1.0x10^ 

2.7x10-" 

Au-194  '. 

1.0x101 

2.7x10-1" 

1.0x106 

2.7x10-' 

Au-195  

1.0x102 

2.7x10' 

1.0x10^ 

2.7x10--' 

Au-198  

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-' 

Au-199  

1.0x102 

2.7x10' 

1.0x106 

2.7x10-» 

Ba-131(a)  

Barium  (56) 

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-' 

Ba-133  

1.0x102 

2.7x10-' 

1.0x106 

2.7x10' 

Ba-133m  

1.0x102 

2.7x10-' 

1.0x106 

2.7x10' 

Ba-140(a)  

1.0x10' 

2.7x10-'" 

1.0x1  OS 

2.7x10" 

Be-7  

Beryllium  (4)  

1.0x103 

2.7x10-" 

1.0x10^ 

2.7x10   •* 

Be-10  

1.0x10< 

2.7x10-^ 

1.0x106 

2.7x10   ' 

Bi-205  

Bismuth  (83)  

1.0x10' 

2.7x10-'"- 

1.0x106 

2.7x10   ' 

1  0-10^ 

2.7x10-1" 

1.0x1  OS 

2.7x10" 

Bi-207  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10' 

BI-210  

1.0x103 

2.7x10-'' 

1.0x106 

2.7x10-' 

Bi-210m(a)  

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-" 

Bi-212(a)  

1.0x10' 

2.7x10-1" 

1.0x105 

2.7x10    " 

Bk-247   

Berkelium  (971    

1.0 

2.7x10-" 

1.0x10* 

2.7x10-^ 

Bk-249(a)  

1.0x103 

2.7x10-" 

1.0x106 

2.7x10' 

Br-76  

Bromine  (35) 

1.0x10' 

2.7x10'" 

1.0x105 

2.7x10" 

Br-77  

1.0x102 

2.7x10-' 

1.0x106 

i  2.7x10' 

Br-82  

1.0x10' 

2.7x10-1" 

1.0x106 

2.7x10    ' 

C-11  

Carbon  (6)  

1.0x10' 

2.7x10-'" 

1.0x106 

2.7x10' 

C-14  

1.0x10* 

2.7x10-^ 

1  0-10' 

;  2.7x10   •• 

Ca-41  

Calcium  (20)  

1.0x105 

2.7x10-" 

1.0x10^ 

2.7x10* 

Ca-45  

1.0x10* 

2.7x10-T 

1.0x10^ 

2.7x10   •» 

-1 — 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq/g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Ca-47(a) 

1.0x10^ 

2.7x10-'" 

'  "~~t 

1.0x106 

2.7x10-^ 

Cd-109 

Cadmium  (48) 

1.0x104 

2.7x10-' 

1.0x106 

2.7x10-' 

Cd-1 13m 

1,0x103 

2.7x10-8 

1.0x106 

2.7x10' 

Cd-1 15(a) 

1.0x102 

2.7x10-" 

1.0x106 

2.7x10' 

Cd-115m                             

1.0x103 

2.7x10 -s 

1.0x106 

. 1 

2.7x10-' 

Ce-139                                      

Cerium  (58)  

1.0x102 

2.7x10--* 

1,0x106 

2.7x10    ' 

Ce-141 

1.0x102 

2.7x10-" 

1.0x10^ 

2,7x10--' 

Ce-143                              

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-' 

Ce-144  (a)  

1.0x102 

2.7x10-" 

1.0x105 

2.7x10-" 

Cf-248  

Californium  (98)  

1.0x10' 

2.7x10-'" 

1,0x10^ 

2,7x10-^ 

Cf-249                                                 .  .  .. 

1.0 

2.7x10-" 

1.0x103 

2.7x10-« 

Cf-250 

1.0x101 

2.7x10-'" 

1,0x10< 

2.7x10-^ 

Cf-251   

1.0 

2.7x10-" 

1.0x103 

2.7x10-8 

Cf-252 

1.0x10' 

2.7x10-'" 

I.OxlO'' 

2.7x10-^ 

Cf-253<a1 

1.0x102 

2.7x10-" 

1.0x105 

2,7x10-* 

Cf-254                                           

1.0 

2.7x10-" 

1.0x103 

2.7x10-8 

CI-36 

Chlorine  (17) 

1.0x10^ 

2.7x10-^ 

1.0x106 

2.7x10-' 

CI-38                                             

1,0x10' 

2.7x10-'" 

1.0x105 

2.7x10-* 

Cm-240               

Curium  (96)  

1.0x10^ 

2.7x10-" 

1.0x10' 

2.7x10-* 

Cm-241 

1.0x102 

2.7x10^" 

1.0x106 

2.7x10-5 

1.0x10^ 

2.7x10-" 

1.0x10' 

2.7x10-* 

Cm-243 

1.0 

2.7x10-" 

1.0x10* 

2.7x10-^ 

Cm-244                                  

1.0x10' 

2.7x10-'" 

1,0x10* 

2.7x10-^ 

Cm-245 

1.0 

2.7x10-" 

1.0x10' 

2.7x10-8 

Cm-246                                   

1.0 

2.7x10-" 

1.0x10' 

2.7x10-8 

Cm-247(a)                                 

1.0 

2.7x10-" 

1,0x10* 

2.7x10-^ 

Cm-248                                       

1.0 

2.7x10-" 

1.0x10' 

2.7x10-8 

Co-55 

Cobalt  (27)         

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Co-56                    

1.0x10' 

2.7x10- '0 

1.0x10' 

2.7x10-* 

Co-57                              

1.0x102 

2.7x10-9 

1.0x10* 

2.7x10-' 

1.0x10' 

2.7x10-1" 

1.0x10* 

2.7x10-' 

Co-58m                                  

1.0x10^ 

2.7x10-^ 

1.0x10^ 

2.7x10-* 

Co-60 

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x10-* 

Cr-51 

1  Chromium  (24)                        

1.0x103 

2.7x10-s 

1.0x10^ 

2.7x10-* 

> 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  pop 

Radionuclides — Continued 


Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration tor 
exempt  ma- 
terial 
(Bq/g) 

1.0x10- 

Activity  con- 
centration for 

exempt  ma- 
terial 
(Cig) 

2.7x10-" 

Activity  limit 

for  exempt 

consignment 

iBqi 

i.Oxia" 

Activity  limit 

tor  exempt 

consignment 

iCi) 

Cs-129  

Cesium  (55) 

2.7x10-* 

Cs-131   

1 

1  0-10 

27-10    » 

1.0x10* 

2.7x10-' 

a ■ 

Cs-132  

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x10* 

Cs-134  

1.0x10'         ! 

2.7x10'" 

1.0x10^ 

2.7x10-' 

Cs-134m  

1.0x10' 

2.7x10-» 

1.0x10* 

2.7x10-* 

Cs-135  

'  ^  _^^, 

1.0x10* 

2.7x10-' 

l.OyiO' 

2.7x10-* 

Cs-136  

1.0x10' 

2.7x10- '0 

1.0x1  a' 

2.7x10-* 

Cs-137(a)  

1.0x10' 

2.7x10-'° 

1.0x10* 

2.7x10-' 

i 

Cu-64  

Copper  (29)  

1.0x10= 

2.7x10-« 

1.0x10* 

2.7x10-' 

Cu-67  

1.0x10= 

2.7x10-9 

1.0x10* 

2.7x10' 

Dy-159  

Dysprosium  (66)  

1  o-io- 

2.7x10-« 

1.0x10' 

2.7x10-* 

— . 

Dy-165  

1,0»10' 

2.7x10-" 

1.0.10' 

2  -  ■  1 0    ^ 

Dy-166(a)  

1.0x10' 

2.7x10-» 

1.0x10* 

2.7x10-' 

Er-169  

Erbium  (68) 

I.OxlO" 

2.7x10--' 

1.0x10' 

2.7x10-* 

Er-171  1  

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10' 

Eu-147  

1 . 

Europium  (63)  

1.0x102 

2.7x10-» 

1.0x106 

2.7x10-' 

Eu-148  

1.0x10^ 

2.7x10-"' 

1.0x106 

2.7x10-' 

Eu-149  

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Eu-150  (shon  lived)  

1.0x103 

2.7x10-« 

1.0x106 

2.7x10' 

Eu-150  (long  lived)  

1.0x103 

2.7x10-» 

1.0x106 

2.7x10-' 

Eu-152  

t ■ 

1  0.10- 

2.7x10-'° 

1.0x106 

2.7x10' 

Eu-152m  

1.0x102 

2.7x10-» 

1  0-10* 

2  7-10    ' 

Eu-154  

1.0x10^ 

2.7x10-"' 

1.0x106 

2.7x10' 

Eu-155  

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Eu-156  

1.0x10^ 

2.7x10-"' 

1.0x106 

!  2.7x10-' 

F-18  

1,                 — ■ 

;  Fluorine  (9)  

1.0x101 

2.7x10-'" 

1.0x106 

2.7x10-' 

Fe-52{a)  

4 — . . 

Iron  (26) 

1.0x10^ 

2.7x10-'" 

1.0x106 

2.7x10-' 

Fe-55  

1.0x10^ 

2.7x10-' 

1.0x106 

2.7x10-' 

Fe-59  

1.0x10' 

2.7x10-'" 

1.0x106 

'  2.7x10-' 

Fe-60(a)  

1.0x102 

2.7x10-' 

1.0x105 

2.7x10-* 

Ga-67 

Gallium  (31)  

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-' 

Ga-68 

1.0x10' 

2  7-10-'" 

1  0-10^ 

2.7x10-* 

Ga-72 

1.0x10' 

2.7x10-1" 

1.0x10* 

2--10    ■' 

Gd-146(a)  

Gadolinium  (64) 

1.0x10' 

1 

2.7x10-1" 

1.0x106 



2.7x10' 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Symbol  of  radionuclide 

Element  and  atomic  numtier 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq/g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Gd-148                                    

1.0x10^ 

2.7x10-"' 

1.0x10" 

2.7x10-^ 

Gd-153 

1.0x102 

2.7x10-' 

— 1 

1.0x10^ 

2.7x10-" 

Gd-159 

1.0x103 

2.7x10-* 

1.0x106 

2.7x10-5 

Ge-68(a) 

Germanium  (32)  

1.0x10^ 

2.7x10-"' 

1.0x105 

2.7x10-* 

Ge-71 

1.0x10* 

2.7x10-^ 

1.0x108 

2.7x10-' 

Ge-77                                  

1,0x10^ 

2.7x10-'" 

1.0x105 

2.7x10-* 

HI- 172(a) 

Hafnium  (72) 

1.0x10^ 

2.7x10-'" 

1.0x106 

2.7x10-5 

Hf-175 

1.0x102 

2.7x10-" 

1.0x106 

2.7x10-5 

Hf-181                  

1.0x10^ 
1.0x102 

2.7x10-'" 
2.7x10-" 

1.0x106 
1.0x106 

2.7x10-5 

Hf-182 

2.7x10-5 

Mercury  (80)  

Ha-194(a) 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

Ha-195fn  (a) 

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10' 

Hg-197  

1.0x102 

2.7x10-" 

1.0x7 

2.7x10" 

Ha-197m                              

1.0x10= 

2.7x10" 

1.0x10* 

2.7x10-5 

Hg-203  

1.0x102 

2.7x10" 

1.0x10' 

2.7x10-* 

Ho-166                             

Holmium  (67)  

1.0x10-^ 

2.7x10-8 

1.0x105 

2.7x10-* 

Ho- 166m 

1.0x10' 
1.0x102 

2.7x10-'" 
2.7x10-" 

1.0x10* 
1.0x10^ 

2.7x10-5 

1-123                      

Iodine  (53)  

2.7x10-" 

1-124                      

1.0x10' 

2.7x10-10 

1.0x10* 

2.7x10-5 

1-125 

1.0x10' 

2.7x10-8 

1.0x10* 

2.7x10-5 

1-126  

1.0x102 

2.7x10-" 

1.0x10* 

12.7x10-5 

1-129                           

1.0x102 

2.7x10-" 

1.0x10' 

2.7x10-* 



1-131                                        

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-5 

1-132                                                     .    . 

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-* 

1-133 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

1-134      

1.0x10' 

2.7x10-'" 

1.0x10-5 

2.7x10-* 

1l-135(a)                     

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

Indium  (49)  

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-5 

In-113m                                 

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-5 

In-114m(a)             

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-5 

In-115m                        

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-5 

Ir-189(a)    

Iridium  (77)  

1.0x102 

2.7x10-" 

1.0x10^ 

2.7x10-" 

lr-190                        

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-5 

lr-192 

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10-7 

lr-194 

1.0x102 

2.7x10-" 

1.0x10' 

2.7x10-* 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Symbol  of  radionuclide 


Element  and  atomic  number 


Activity  con- 
centration tor 
exempt  ma- 
terial 

(Bc^'g) 


Actrvity  con- 
centration for 
exempt  ma- 

tenal 

(Ci/g) 


Activity  limit 

tor  exempt 

consignment 

(Bq) 


Activity  limit 

for  exempt 

consignment 

(Cij 


K-40 

Potassium  (19)  

1.0x10: 

27x10-" 

1.0x10^ 

2.7x10-^ 

K-42     .     .             

1.0x1 0^ 

2.7x10    " 

1  0x10^ 

2.7x10-^ 

K-43 

1.0x10' 

2.7x10-'" 

1.0x10^ 

2  7x10    • 

Kr-81       

Krypton  (36)  _ 

1.0x10* 

2.7x10-^ 

1  0x10- 

2  7x10    •> 

Kr-85 

1.0x10^ 

27x10-'' 

1  OxIO" 

27x10-" 

Kr-85m           

i.oxia' 

27x10    " 

1  0x10"' 

27x10-' 

Kr-87 

1.0x10= 

2  7x10" 

1.0x10" 

2.7x10-  = 

La-137     

Lanthanum  (57)  

1.0x10' 

2.7x10-" 

1  0x10' 

2.7x10-' 

La-140                                

1.0x10' 

2  7x10-  '" 

1  0x1  a' 

27x10-" 

Lu-172 

Lutetium  (71) 

1.0x10' 

2,7x10'  '" 

1  0x10^ 

27x10-' 

Lu-173                         

1  0x10-- 

2,7x10-" 

1  0x10" 

27X10--' 

Lu-174                                   

1.0x10= 

2  7x10" 

1  0x10- 

2  7x10--' 

Lu-174m         

1.0x102 

2.7x10" 

1  0x10" 

27x10-- 

Lu-177                                               .    .    . 

1-0x10' 

2.7x10-" 

1.0x10- 

2.7x10-' 

Mg-28(a)  

Magnesium  (12) 

1  0x10' 

2,7x10-  '" 

1  0x1&' 

2,7x10" 

Mn-52 

Manganese  (25) 

1  0x10' 

2,7x10-'" 

1  0x10' 

27x10-" 

Mn-53 

I.OxICH 

27x10-'' 

1  0x10" 

27x10-  = 

Mn-54                               

1,0x10' 

2.7x10-'" 

1  0x10^ 

2.7x10' 



Mn-56 

1.0x10' 

2.7x10-'" 

1.0x10-' 

27x10-" 

Molybdenum  (42) 

Mo-93                         

1.0x10' 

2.7x10-" 

1  0x10* 

2  7x10-' 

Mo-99(a) 

1.0x10= 

2-7x10-" 

1  OxW 

2.7x10-' 

N-13  

Nitrogen  (7) 
Sodium  (11) 

1.0x10= 

27x10-" 

1.0x10^ 

2.7x10-2 

Na-22  

1.0x10' 

2.7x10-'" 

1  OxIC 

27x10-' 

Na-24 

1.0x10' 

2.7x10- '0 

1  0x10- 

27x10-" 

Niobium  (41) 

Nb-93m                  

1.0x10^ 

2.7x10-^ 

1.0x10" 

27x10-- 

Nb-94                                

1.0x10' 

2.7x10- '0 

1.0x10^ 

2.7x10-' 

t 

Nb-95                                               

1.0x10' 

2.7x10-"' 

1.0x10^ 

2.7x10-' 

Nb-97 

1  0x10' 

2.7x10-10 

1.0x10^ 

2,7x10-' 

Nd-147  

Neodymium  (60) 

1.0x10= 

2.7x10-" 

1.0x10" 

2.7x10-' 

Nd-149 

1  0x10= 

2.7x10-" 

1  0x10^ 

27x10-' 

Ni-59 

Nickel  (28)  

1.0x10* 

2.7x10-' 

1.0x10* 

27x10-" 

Ni-63 

1.0x10^ 

27x10-" 

lOxlO** 

27x10-' 

Ni-65 

1.0x10 

2  7x10-  ^'- 

1  0x10" 

27x10-' 

Neptunium  (93) 

Np-235  

1.0x103 

2.7x10-« 

1  0x10" 

2  7.10    ' 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq/g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(Ci) 

Np-236  (short-lived)  

1.0x10' 

2.7x10'* 

I.OxlO'' 

2,7x10   -^ 

Nd-236  (lona-lived) 

1.0x10' 

2.7x10-« 

1.0x10^ 

2.7x10--* 

Np-237  

1.0 

2.7x10-" 

I.OxlO- 

2.7x10-'* 

Np-239  

1.0x10^ 

2.7x10^" 

1.0x10= 

2.7x10    •• 

Os-185  

Osmium  (76) 

1.0x10^ 

2.7x10-1° 

1,0x106 

2.7x10-5 

Os-191                      

1.0x102 

2.7x10  "9 

1.0x10' 

2.7x10-" 

Os-191m 

1.0x103 

2.7x10-8 

1,0x10' 

2.7x10    " 

Os-193 

1,0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Os-194  (a)                         

1.0x102 

2.7x10-9 

1,0x105 

2.7x10-6 

P-32  

Phosphorus  (15) 

1.0x103 

2.7x10-8 

1.0x105 

2.7x10-6 

p.33                                        

1.0x1  OS 

2.7x10-6 

1.0x108 

2.7x10-3 

Pa-230(a)           

Protactinium  (91)  

1.0x10^ 

2.7x10-10 

1.0x106 

2.7x10-5 

Pa-231                                                 .  . 

1.0 

2.7x10-11 

1.0x103 

2.7x10-8 

Pa-233            

1.0x102 

2.7x10-9 

1.0x10' 

2,7x10-" 

Pb-201    

Lead  (82)  

1.0x101 

2.7x10-10 

1.0x106 

2.7x10-5 

Pb-202            

1.0x103 

2.7x10-8 

1.0x106 

2.7x10-5 



1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Pb-205                       

l-.OxlO" 

2.7x10-^ 

1.0x10' 

2.7x10" 

Pb-210(a)    

1.0x101 

2.7x10    10 

1.0x10'' 

2.7x10-' 

Pb-212(a)               

1.0x101 

2.7x10-10 

1.0x105 

2.7x10-6 

Pd- 103(a) 

Palladium  (46)    

1.0x103 

2.7x10-8 

1.0x108 

2.7x10-3 

Pd-107     

1.0x105 

2.7x10-6 

1.0x108 

2.7x10-3 

Pd-109    .          

1.0x103 

2.7x10-8 

1.0x106 

2.7x10-5 

Pm-143           

Promethlum  (61) 

1.0x102 

2.7x10-9 

1.0x106 

2.7x10    5 

1.0x101 

2.7x10-10 

1.0x106 

2.7x10-5 

Pm-145  

1.0x103 

2.7x10-8 

1.0x10' 

2.7x10" 

Pm-147    

1.0x10" 

2.7x10-' 

1.0x10' 

2.7x10" 

Pm-148m(a)  

1.0x101 

2.7x10-10 

1.0x106 

2.7x10-5 

Pm-149  

1.0x103 

2.7x10-8 

1.0x106 

2.7x10    5 

Pm-151   

1.0x102 

2.7x10-9 

1.0x106 

2.7x10-5 

Po-210    

Polonium  (84)  

1.0x101 

2.7x10-10 

1.0x10" 

2.7x10-' 

Pr-142  

Praseodymium  (59)  

1.0x102 

2.7x10-9 

1.0x105 

2.7x10-6 

Pr-143  

1.0x10'' 

2.7x10-' 

1.0x106 

2.7x10-5 

Pt-188(a)  

Platinum  (78)  

1.0x10' 

2.7x10-1" 

1.0x106 

2.7x10-"' 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  pop 

Radionuclides — Continued 


Symbol  of  radionuclide 


Element  and  atomic  number 


Activity  con-  Activity  con- 
centration tor  centratior  tor 
exempt  ma-  exem.pt  ma- 
terial leriai 
iBqg)                (Ci/g) 


Activity  limit  Activity  limit 

tor  exempt  for  exempt 

consigrirT'ent  consignment 

iBq)  (Ci) 


Pt-191 

1.0x102           1 

2.7x10" 

1.0x10^ 

2.7x10-' 

Pt-193                                           

1  0-10- 

27.10     ■ 

LOxlO' 

2.7x10 -•» 

R-193m 

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x1 0-» 

R-195m 

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-' 

Pt-igy                                          

1.0x10' 

2.7x10-" 

1.0x10^ 

2.7x10-' 

Pt-i97m                                  

1.0x10= 

2.7x10 -« 

1.0x10* 

2.7x10-' 

Pu-236 

Plutonium  (94)  

1.0x10' 

2.7x10-"' 

1.0x10* 

2.7x10-' 

Pu-237 

1.0x10' 

2.7x10-" 

1.0x10' 

( 

2.7x10-* 

Plj-2'58 

1.0 

2.7x10-" 

1.0x10* 

2.7x10-' 

Pu-239                                                    

1.0 

2.7x10" 

1.0x10* 

2.7x10-' 

Pu-240 

1.0 

2.7x10-" 

1.0x10' 

2.7x10-" 

Pu-241(a) 

1  0-10- 

2  7.10    " 

1.0x10' 

2.7x1.0  -* 

Pu-242  

1.0 

2.7x10-" 

I.OxlO* 

2.7x10-' 

Pu-244(al 

1 

1.0 

2.7x10" 

1.0x10* 

2.7x10-' 

1 

Ra-223(a) Radium  (88) 

1.0x10= 

2.7x10-" 

1.0x10' 

2.7x10-* 

Ra-224(a) 1  ■- 

1.0x10' 

1 1 

2.7x10-'" 

1.0x1  a' 

2.7x10-* 

Ra-225(a) 

1.0x10= 

2.7x10-" 

1.0x10-' 

2.7x10-* 

Ra-226(a) 

1.0x10' 

2.7x10-" 

1.0x10* 

2.7x10-' 

Ra-??8fal 

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x10-* 

t 

Rb-81   

Rubidium  (37)  

1.0x10' 

2.7x10'" 

1.0x10* 

2.7x10' 

Rb-83(a)  

1  0-10- 

2  7x10-" 

1.0x10* 

2.7x10-' 

Rb-84  

1.0x10^ 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Rb-86  

1.0x10= 

2.7x10-" 

1.0x10' 

2.7x10-* 

Rb-87  

1.0x10^ 

2.7x10-' 

1.0x10' 

2.7x10-* 

Rb(nat) 

1.0x10^ 

2.7x10-' 

1.0x10' 

2.7x10-* 

Re-184  Rhenium  (75) 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

Re-184m  i  • 

1.0x10= 

2.7x10-" 

1.0x10* 

2.7x10-' 

Re-186  

1.0x10' 

2.7x10->* 

1.0x10* 

2.7x10-' 

Re-187  

1.0x10^ 

2.7x10' 

1.0x10" 

2.7x10-2 

Re-188  

1.0x10= 

2.7x10" 

1.0x10" 

2.7x10-* 

Re-189(a) 

1.0x10- 

2.7x10-" 

1  1.0x10* 

2.7x10-' 

Re(nat) 

^  1  0-10' 

2  7  ■  1 0  -  ■'' 

1.0x10" 

2.7x10-  = 

Rh-99  ;  Rhodium  (45) 1.0x10\ 

2.7x10-'" 

1.0x10* 

i  2.7x10-' 

Rh-101  

1.0x10  = 

2.7x10-" 
1            ,  ..  -- 

1.0x10' 

'  2.7x10-* 
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Table  A-2.— Exeivipt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Symtwl  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq/g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

m 

Rh-102                                           

1.0x10' 

2.7x10- '0 

1.0x10" 

2.7x10-' 

Rh-102m                                         

1.0x10  2 

2.7x10-'^ 

1.0x10" 

2.7x10-' 

Rfi-103m 

1.0x10* 

2.7x10-^ 

1.0x10* 

2.7x10-' 

Rh-105 

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Rn-222(a) 

Radon  (86)       

1.0x10' 

2.7x10-10 

1.0x10« 

2.7x10-^ 

Ru-97                

Ruthenium  (44) 

1.0x10  = 

2.7x10-'^ 

1.0x10' 

2.7x10-* 

Ru-103(a) 

1.0x102 

2.7x10-' 

1.0x10" 

2.7x10-' 

Ru-105                

1.0x10' 

2.7x10-'" 

1.0x10" 

2.7x10-' 

Ru-106<a)                                      

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-" 

S-35  

Sulphur  (16) 

1.0x105 

2.7x10-" 

1.0x10» 

2.7x10-' 

Antimony  (51)  

1.0x102 

2.7x10-' 

1.0x10* 

2.7x10-' 

35-124 

1.0x10' 

2.7x10- '0 

1.0x10" 

2.7x10-' 

Sb-125 

1.0x102 

2.7x10-' 

1.0x10" 

2.7x10-' 

Sb-126                            

1.0x10' 

2.7x10-10 

1.0x10' 

2.7x10-" 

U 

Sc-44  

Scandium  (21)  

1.0x10' 

2.7x10- '0 

1.0x10' 

2.7x10-" 

Sc-46 

1.0x10' 

2.7x10- '0 

1.0x10" 

2.7x10-5 

1.0x10  2 

2.7x10-' 

1.0x10" 

2.7x10-5 

Sc-48                          

1.0x10' 

2.7x10-'° 

1.0x10' 

2.7x10-" 

Se-75 

Selenium  (34)  

1.0x102 

2.7x10-' 

1.0x10" 

2.7x10-5 

Se-79                               

1.0x10* 

2.7x10-^ 

1.0x10' 

2.7x10-* 

Sj-SI                                        

Silicon  (14)  

1.0x103 

2.7x10-* 

1.0x10" 

2.7x10-5 

Si-32 

1.0x103 

2.7x10-" 

1.0x10" 

2.7x10-' 

Sm-145 

Samarium  (62) 

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-* 

Sm-147 

1.0x10' 

2.7x10-'" 

1.0x10* 

2.7x10-' 

1.0x10* 

2.7x10-' 

1.0x108 

2.7x10-' 

Sm-153                      

1.0x10  2 

2.7x10-' 

1.0x10" 

2.7x10-' 

Sn-113(a)                        

Tin  (50)    

1.0x103 

2.7x10-» 

1.0x10' 

2.7x10-* 

Sn-117m                    

1.0x102 

2.7x10-' 

1.0x10" 

2.7x10-' 

Sn-1 19m 

1.0x10' 

2.7x10-» 

1.0x10' 

2.7x10-* 

Sn-121m(a) 

1.0x10' 

2.7x10-» 

1.0x10' 

2.7x10-* 

Sn-123 

1.0x10' 

2.7x10-8 

1.0x10" 

2.7x10-' 

Sn-1 25 

1.0x102 

2.7x10-' 

1.0x10' 

2.7x10-" 

Sn-126(a)     

1.0x10' 

2.7x10-'" 

1.0x10' 

2.7x10-" 

Sr-82(a) 

Strontium  (38) 

1.0x10' 

2.7x10- '0 

1.0x105 

2.7x10-" 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  pqp 

Radionuclides— Continued 


Symbol  of  radionuclide 


Element  and  atomic  numt)€r 


Sr-85 


Sr-85m 


Sr-87m 


Sr-89 


Sr-90(a) 


Sr-91(a) 


Sr-92(a) 


T(H-3) I  Tritium  (1) 


Ta-178  (long-lived)  Tantalum  (73) 


Ta-179 


Ta-182 


Tb-157 


Terbium  (65) 


Tc-96 


Tc-96m(a) 


Tc-97 


Tc-97m 
Tc-98  ... 


Tc-99 


Tc-99m 


Te-121    Tellurium  (52) 


Te-121m 


Te-123m 


Te-125m 


Te-127 


Te-127m(a) 


Te-129 


Te-129m(a) 


Te-131m(a) 


Te-1 32(a) 


Th-227  1  Thorium  (90) 

.^ A 

Th-228(a)  


Activity  con-       Activity,  con-        ^^^tivity  limit        Activity  limit 

centration  fo^  cent^^on  to.       ,o,  J^^  ,         ,or  exempt 

exempt  ma-        exef^pi  ma-  "^  "^ 

terial  tenai 

(Bqg)  (Ci/g) 


consignment      consignment 
(Bq)  I  (Ci) 


1  0-10 


•;0     « 


1.0x10^ 


1.0x10- 


1.0x10' 


2.7x10" 


1.0x10" 


1.0x10' 


2.7x10-" 


1.0x10^ 


2.7x10    « 


1.0x10* 


1.0x10^ 


2.7x10-" 


1.0x10' 


1.0x10' 


1.0x10* 


2.7x10-1" 


2.7x10-'" 


2.7x10 


1.0x10* 


I.Oxia'^ 


1.0x10" 


1.0x10" 


1.0x10' 


2.7x10-'" 


1.0x10' 


1  0-10 


1.0x10^ 


2.7x10-"* 


2.7x10-'" 


2.7x10-' 


Tb-158  

Tb-160  

Tc-95m(a)  

Technetium  (43)  

1.0x10' 


2.7x10-'" 


1.0x10' 


1.0x10' 


1.0x10' 


1.0x10' 


1.0x10' 


2.7x10-'" 


2.7x10-'" 


2.7x10- 


2.7x10-" 


1.0x10* 


1.0x10' 


1.0x10" 


1.0x10' 


1.0x106 


1.0x10* 


1.0x10* 


1.0x10* 


1.0x10' 


2.7x10-'* 


1.0x10' 


1  0.10 


1.0x10* 


I.OxlO: 


1.0x10' 


2.7x10-'* 


2.7x10-'" 


2.7x10-' 


2.7x10-" 


2.7x10-'" 


1.0x10" 


1:0x10' 


1.0x10* 


1.0x10' 


1.0x10' 


1.0x10* 


I.OxW 


I.OxlO: 


1.0x10* 


1.0x10' 


1.0x10' 


2.7x10-" 


1  1.0x10^ 


2.7x10-" 


2.7x10-"* 


2.7x10-" 


2.7x10-" 


1.0x10' 


1.0x10' 


1.0x10* 


1.0x10' 


1.0x10= 


1  O-IQ- 


2.7x10"         !  VOxlO* 


2.7x10-" 


1.0x10' 


2.7x10- 


1.0x10= 


1.0x10' 


1.0 


2.7x10-" 


1.0x10* 


1  O-IO' 


2.7x10 


-h 


2.7x10    •• 


2.7x10-^ 


2.7x10- 


-t- 


2.7x10' 


2.7x10-* 


2.7x10-' 


2.7x10-  = 


2.7x10-' 


2.7x10--' 


2.7x10- 


2.7x10--' 


2.7x10- 


2.7x10-' 


2.7x10-' 


2.7x10-' 


2.7X10--' 


2.7x10- 


2.7x10-^ 


H 

2.7x10' 


+ 


2.7x10 


2.7x10--' 


2.7x10    ' 


2.7x10    * 


2.7x10--' 


2.7x10-^ 


2.7x10- 


2.7X10--' 


2.7x10 


2.7x10    ' 


2.7x10-'* 


1.0x10" 


2.7x10- 


2.7x10-'" 
2.7x10-" 


1.0x10* 
1.0x10* 


2.7x10' 


2.7x10' 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Symt)0l  of  radionuclide 

— J 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq^'g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limit 

for  exempt 

consignment 

(Bq) 

Activity  limit 

for  exempt 

consignment 

(CI) 

Th-229 

1.0 

2.7x10^" 

1.0x10' 

2.7x10-^ 

Th-230 

1.0 

2.7x10-" 

1.0x10^ 

2.7x10^ 

Th-231                                          

1.0x10' 

2.7x10-» 

1.0x10^ 

2.7x10    ■* 

Th-232 

1.0x10' 

2.7x10-'" 

1.0x10-* 

2.7x10" 

Ttv234{a)  

1.0x10' 

2.7x10-« 

I.OxlO'' 

._ ^ 

2.7x10" 

Th(nat)  

1.0 

2.7x10-" 

1.0x10' 

2.7x10-'* 

Ti-44(a)                               

Titanium  (22)  

1.0x10' 

2.7x10'" 

1.0x10^ 

2.7x10-* 

TI-200                                    

Thallium  (81)  ' 

1.0x10' 

2.7x10-'" 

1.0x10*- 

2.7x10-' 

71-201 

1.0x102 

2.7x10--* 

1.0x10^ 

\ 

2.7x10-' 

TI-202                          

1.0x102 

2.7x10-" 

1.0x10* 

2.7x10-^ 

TI-204 

1.0x10^ 

2.7x10-^ 

1.0x10* 

2.7x10" 

Tm-167 

Thulium  (69)  

1.0x102 
1.0x10' 

2.7x10" 
2.7x1 0-** 

I.OxlO" 
1.0x10* 

2.7x10-5 

Tm-170         ■                      

2.7x10-5 

Tm-171 

1.0x10^ 

2.7x10-^ 

1.0x10^* 

-1, 

2.7x10-' 

U-230  (fast  lung  absorption)  (a)(d) 

Uranium  (92)  

1.0x10' 

2.7x10-'" 

1.0x10"^ 

2.7x10-* 

U-230  (medium  lung  absorption)  (a)(e) 

1.0x10' 

2.7x10-'" 

1.0x105 

2.7x10-* 

U-230  (slow  lung  absorption)  (a)(f)  

1.0x10' 

2.7x10-'" 

1.0x10-^ 

2  7x10-* 

U-232  (fast  lung  absorption)  (d)  

1.0 

2.7x10-11 

1.0x103 

2.7x10-8 

U-232  (medium  lung  absorption)  (e)  

1.0 

2.7x10-11 

1.0x103 

2.7x10    8 

U-232  (slow  luna  absorption)  (f)     

1.0 

2.7x10-11 

1.0x103 

2.7x10    8 

U-233  (fast  lung  absorption)  (d)  

1.0x10^ 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-233  (medium  lung  absorption)  (e)  

1.0x10^ 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-233  fslow  luna  absorotion)  (i) 

1.0x10^ 

2.7x10-10 

1.0x10" 

2.7x10-7 

U-234  (fast  luna  absorotionl  (d) 

1.0x10^ 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-234  (medium  lung  absorption)  (e)  

1.0x101 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-234  (slow  luna  absorniton  (f)         

1.0x10^ 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-235  (all  lung  absorption  types)  (a), 
(d),  (e),  (f) 

1.0x10^ 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-236  (fast  luna  absorotion)  (d) 

1.0x101 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-236  (medium  lung  absorption  (e)  

1.0x10^ 

2.7x10-1° 

1.0x10" 

2.7x10-7 

U-236  (slow  lung  absorption)  (f) 

1.0x101 

2,7x10-1° 

1.0x10" 

2.7x10-7 

U-238  (all  lung  absorption  types)  (d), 
(e).  (f). 

1.0x101 

2.7x10-1° 

1.0x10" 

2.7x10-7 

• 

U(nat) 

1.0 

2.7x10-11 

1.0x103 

2.7x10-8 

U  (enriched  to  20%  or  less)  (a) 

1.0 

2.7x10-11 

1.0x103 

2.7x10-8 

U(dep) 

1.0 

2.7x10-11 

1.0x103 

2.7x10-8 
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Table  A-2.— Exempt  Material  Activity  Concentrations  and  Exempt  Consignment  Activity  Limits  for 

Radionuclides — Continued 


Notes 

(a)  A,  and/or  A-  values  include  contributions  from  daughter  nuclides  w/halt-lives  less  than  10  days 

(b)  Parent  nuclides  and  their  progeny  included  in  secular  equilibrium  are  listed  in  the  following 
Sr-90  Y-90 

Zr-93  Nb-93m 

Zr-97  Nb-97 

Ru-106  Rh-106 

Cs-137  Ba-137m 

Ce-134  La-134 

Ce-144  Pr-144 

Ba-140  La- 140 

BI-212  TI-208  (0.36),  Po-212  (0.64) 

Pb-210  Bi-210,  Po-210 


Symbol  of  radionuclide 

Element  and  atomic  number 

Activity  con- 
centration for 
exempt  ma- 

tenal 

(Bqg) 

Activity  con- 
centration (or 
exempt  ma- 

tenal 

(Ci.g) 

Activity  limii 

for  exempi 

consignment 

iBqi 

Activity  limit 

*0'  exempt 

consignme'^' 

tCi) 

V^8   

Vanadium  (23)  

1.0x10^ 

2.7x10'° 

1.0x105 

2.7x10-5 

..... 
V-4Q 

1  QvlG" 

2.7x10-7 

1.0x107 

2.7x10* 

W-178(a)  

Tungsten  (74)  

1.0x10^ 

2.7x10'° 

1 

1.0x106 

2.7x10-5 

W    181 

1.0x103 

2.7x10-8 

1.0x107 

2.7x10-* 

W   185                                                   

1.0x10^ 

2.7x10-7 

1.0x107 

2.7x10* 

W-187 

1.0x102 

2.7x10-9 

1.0x106 

27x10-5 

W-188(al 

1.0x102 

2.7x10-9 

1.0x105 

1 

2.7x10-6 

Xe-122(ai 

Xenon  (54)   

1.0X102 

2.7X10-' 

1.0X109 

2.7X10-^ 

Xe-123 

1.0x102 

2.7x10-' 

1.0x109 

2.7x10-2 

Xe-127 

1.0x103 

2.7x10- « 

1.0x105 

2.7x10-* 

1.0x10^ 

2.7x10-'' 

1.0x10* 

2.7x10-"' 

Xe-133 

1.0x103 

2.7x10-" 

1.0x10* 

2.7x10-' 

Xe-135 

1.0x103 

2.7x10-" 

1.0x10'° 

2.7x10-1 

Y-87(a)  

Ytlnum  (39)       

1.0x10^ 

2.7x10-1" 

1.0x106 

2.7x10-^ 

Y-88  

1,0x10' 

2.7x10-"' 

1.0x106 

27x10-^ 

Y-90  

1  0'  1 0-- 

2.7x10-8 

1.0x10s 

2.7x10-'^ 

Y-91   

1.0x103 

2.7x10-8 

1  0>10f 

2.7x10-' 

Y-91m 

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-^ 

Y-92  

1.0x102 

1 ' 

2.7x10-' 

1.0x105 

2.7x10-* 

Y-93  

1.0x102 

2.7x10-' 

1.0x105 

2.7x10-* 

Yb-169  

Ytterbium  (79) 

1.0x102 

2.7x10-' 

1.0x107 

2.7x10-" 

1 

Yb-175  1  

1.0x103 

2.7x10- « 

1.0x107 

2.7x10-* 

Zn-65  

i — 

Zinc  (30)  

1  

1.0x10' 

2.7x10-1° 

1.0x10* 

2.7x10-' 

1 

Zn-69  

1.0x10* 

2.7x10-^ 

1.0x105 

2.7x10-' 

Zn-69m(a)  

1.0x102 

2.7x10-' 

1.0x106 

2.7x10-' 

Zr-88  

Zirconium  (40)  

1.0x102 

2.7x10-' 

1.0x106 

27x10-' 

Zr-93  

1.0x103 

2.7x10-«  • 

1.0x107 

2.7x10-* 

Zr-95(a)  

1.0x10' 

2.7x10-1° 

1.0x105 

2.7x10' 

Zr-97(a)  

1  0>10' 

2.7x10-'" 

1.0x105 

2.7x10* 
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Pb-212  Bi-212,  TI-208  (0  36).  Po-212  (0  64) 

Rn-220  Po-216 

Rn-222  Po-218,  Pb-214  Bi-214.  Po-214 

Ra-223  Rn-219,  Po-215,  Pb-211.  Bi-211    Tl-207 

Ra-224  Rn-220,  Po-216,  Pb-212,  Bi-212,  TI-208  (0  36),  Po-212  (0  64) 

Ra-226  Rn-222,  Po-218,  Pb-214,  Bi-214   Po-214   Pb-210   Bi-210.  Po-210 

Ra-228  Ac-228 

Th-226  Ra-222,  Rn-218,  Po-214 

Th-228  Ra-224,  Rn-220  Po-216,  Pb-212, 


Bi-212, 


TI-208 


(0.36), 


Po-212  (0,64) 
Th-229        Ra-225,  Ac-225,  Fr-221,  At-217,  Bi-213,  Po-213,  Pb-209  '      ,„^.. 

Th-nat        Ra-228,  Ac-228,  Th-228.  Ra-224,  Rn-220   Po-216   Pb-212,  Bi-212,  TI-208  (0.36),  Po-212  (0.64) 
Th-234        Pa-234m 

U-230        Th-226,  Ra-222,  Rn-218,  Po-214 

U-232        Th-228,  Ra-224,  Rn-220,  Po-216,  Pb-212,  Bi-212.  TI-208  (0.36),  Po-212  (0.64) 

U-235        Th-231  ^ 

U-238        Th-234,  Pa-234m 

U-nat        Th-234,  Pa-234m,  U-234,  Th-230   Ra-226,  Rn-222.  Po-218,  Pb-214,  Bi-214,  Po-214. 
U-240        Np-240m 
Np-237        Pa-233 
Am-242m        Am-242 

(c)  The  quantity  may  be  determined  from  a  measurement  of  the  rate  of  decay  or  a  measurement  of  the  radiation  level  at  a  prescribed  distance 

(d)  These  values  apply  only  to  compounds  of  uranium  that  take  the  chemical  form  of  UF6,  U02F2  and  U02(N03)2  in  both  normal  and  acci- 
dent conditions  of  transport.  _       ^     ..«.,_.  ,.  ,    .  ^       u  .u 

(e)  These  values  apply  only  to  compounds  of  uranium  that  take  the  chemical  form  of  U03,  UF4,  UCI4  and  hexavalent  compounds  in  both  nor- 
mal and  accident  conditions  of  transport 

(f)  These  values  apply  to  all  compounds  of  uranium  other  than  those  specified  In  (d)  and  (e)  above. 

(g)  These  values  apply  to  unirradiated  uranium  only 

Table  A-3.— General  Values  for  A  ^  and  A 2 


A 

-    I 

A 

..  , 



Activity  con- 
centration for 
exempt  ma- 
terial 
(Bq/g) 

Activity  con- 
centration for 
exempt  ma- 
terial 
(Ci/g) 

Activity  limits 
for  exempt 
consign- 
ments 
(Bq) 

Activity  limits 
for  exempt 
consign- 
ments 
(Ci) 



Contents 

(TBq) 

(CI) 

(TBq) 

(Ci) 

Only  beta  or 
gamma  emitting 
radionuclides 
are  known  to  be 
present. 

1x10-' 

2.7x10" 

2x10    2 

5.4x10-1 

1x10' 

2.7x10-10 

1x10^ 

2.7x10-' 

Only  alpha  emit- 
ting radio- 
nuclides are 
known  to  be 
present. 

2x10-' 

5.4x10" 

9x10^5 

2.4x10-' 

1x10-1 

2.7x10- '2 

1x10' 

2,7x10-8 

No  relevant  data 
are  available. 

1x10-' 

2.7x10-2 

9x10-' 

2.4x10-' 

1x10-' 

i 

2.7x10- '2 

1x10-' 

2.7x10-s 

Table  A-4.— Activity-mass 
Relationships  for  Uranium 


Uranium  En- 
richment' wt 
%  U-235 
present 


Specific  activity 


TBq/g 


0.45 1.8  x  lO-x 

0.72 ;  2.6  x  10-» 

10 i  2.8  X  10-« 

15 

5.0  

10.0 


3.7  X  10-* 
1.0x  10-"' 
I.Bx  10-' 


Ci/g 


5.0  x  10-^ 
7  1  X  10    ' 
7  6  y.  10 
I.Ox  10" 

2.7  X  10" 

4.8  X  10    -^ 


Table  A-4.— Activity-mass  Rela- 
tionships FOR  Uranium — Contin- 
ued 


Uranium  En- 

nchment'  wt 

%  U-235 

present 


Specific  activity 


TBq/g 


200 
350 
500 
900 
930 


3.7  X  10-' 
7.4  X  10  ' 
9.3  X  10-' 
2.2  X  10-'' 
2.6  X  lO-'' 


Ci/g 


1.0x10-5 
2.0  X  10-5 
2.5  x  10-5 
2.8  X  10-5 
7.0  X  10-5 


Table  A-4.— Activity-mass  Rela- 
tionships FOR  Uranium— Contin- 
ued 


Uranium  En- 
richment' wt 
%  U-235 
present 

Specific  activity 

TBq/g 

Ci/g 

95.0 

3.4x10-'- 

9.1  X  10-5 

'  The  figures  for  uranium  include  represent- 
ative values  for  the  activity  of  the  uranium-234 
that  is  concentrated  during  the  enrichment 
process. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  March,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-8108  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Parts  21,  22,  32,  34,  and  37 

RIN  0790-AG87 

DoD  Grant  and  Agreement  Regulations 

agency:  Office  of  the  Secretary'.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Defense 
(DoD)  proposes  to  add  a  new  part  to  the 
DoD  Grant  and  Agreement  Regulations 
(DoDGARs)  to  incorporate  policies  and 
procedures  for  the  award  and 
administration  of  technology  investment 
agreements  (TIAs).  TIAs  are  a  relatively 
new  class  of  assistance  instruments. 
DoD  Components  use  TIAs  to  support  or 
stimulate  defense  research  projects 
involving  for-profit  firms,  especially 
commercial  firms  that  do  business 
primarily  in  the  commercial 
marketplace.  The  new  part  therefore 
gives  DoD  agreements  officers  greater 
flexibility  to  negotiate  award  provisions 
in  areas  that  can  present  barriers  to 
those  commercial  firms  (e.g.. 
intellectual  property,  audits,  and  cost 
principles).  This  notice  of  proposed 
rulemaking  also  proposes  revisions  to 
several  additional  parts  of  the 
DoDGARs,  to  conform  the  rest  of  the 
DoDGARs  with  the  proposed  new  part. 
DATES:  Comments  are  due  on  or  before 
July  1,  2002. 

ADDRESSES:  Forward  comments  to 
ODDR&E(R),  ATTN;  Mark  Herbst.  3080 
Defense  Pentagon.  Washington,  DC 
20301-3080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Herbst.  (703)  696-0372. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Congress  and  the  DoD  have  a 
civil-military  integration  policy  that 
envisions  a  national  technology  and 
industrial  base  capable  of  meeting 
national  security  objectives,  including 
the  performance  of  research  and 
development  to  ensure  that  our  armed 
forces  have  systems  with  superior 
technology.  The  policy  calls  for  DoD 
reliance,  to  the  maximum  extent 
practicable,  on  the  commercial  sector  of 
that  technology  and  industrial  base. 

To  help  achieve  civil-military 
integration,  the  Congress  in  1989 
enacted  10  U.S.C.  2371.  "Research 
projects:  transactions  other  than 
contracts  and  grants"  to  authorize  DoD 
use  of  cooperative  agreements  and  other 
transactions.  Using  this  authority.  DoD 
Components  through  the  mid-1990s 
developed  types  of  cooperative 


agreements  and  other  transactions  to 
support  research  (called  "dual-use" 
research)  with  good  potential  for  both 
commercial  and  defense  applications. 
The  DoD  in  1997  issued  interim 
guidance  that  merged  various 
cooperative  agreements  and  other 
transactions  that  wero  similar  to  each 
other  into  a  single  class  of  assistance 
instruments  called  technology 
investment  agreements  (TIAs).  This 
proposed  rule  is  the  first  step  toward 
putting  in  place  rules  of  a  more 
permanent  nature,  based  on  the 
experience  with  these  new  instruments. 

B.  Discussion  of  Proposed  Part  37 

Coverage,  In  Relation  To  Rules  For 
Other  Assistance  Instruments 

The  subjects  covered  for  TIAs  in  the 
proposed  part  37  parallel  those  covered 
for  grants  and  most  cooperative 
agreements  in  parts  22.  32,  33,  and  34 
of  the  DoD  Grant  and  Agreement 
Regulations  (DoDGARs).  This  creates  a 
comprehensive  and  stand-alone  part  for 
TIAs,  which  we  judge  to  be  the  best  way 
to  have  clear  policy  and  procedural 
guidance  that  properly  maintains 
distinctions  between  TIAs  and  other 
assistance  instruments. 

The  subparts  of  the  proposed  part  37 
address  chronologically  DoD  agreements 
officers'  pre-award  through  post-award 
responsibilities  for  TIAs.  The  coverage 
in  most  of  the  subparts  largely  parallels 
what  is  covered  for  other  assistance 
instruments  in  part  22  of  the  DoDGARs. 
Two  subparts  of  the  proposed  part  37, 
subparts  F  and  G,  address  award  terms 
related  to  administrative  requirements 
for  TIAs.  The  coverage  in  those  two 
subparts  most  closely  parallels  what  is 
covered  for  other  assistance  instruments 
in  parts  32  and  33  of  the  DoDGARs.  for 
various  types  of  nonprofit  recipients, 
and  in  part  34  for  for-profit  recipients. 

Plain  Language  Format 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  A 
Presidential  memorandum  of  June  2, 
1998.  requires  agencies  to  write  new 
regulations  in  plain  language.  We  used 
a  question  and  answer  format  for  this 
rule  to  make  it  more  readable.  We  invite 
your  comments  on  how  to  make  the 
proposed  rule  easier  to  understand. 

Effect  of  Rule  on  Recipients 

The  proposed  part  37  speaks  to  the 
DoD  agreements  officer  who  awards  or 
administers  TIAs.  rather  than  to  the  TIA 
recipient.  However,  the  part  also  affects 
TIA  recipients  because  it  tells  the 
agreements  officer  how  to  craft  award 
terms  and  conditions  that  legally  bind 


the  recipient,  as  well  as  the  Federal 
Government.  We  therefore  would 
appreciate  any  comments  that  you  may 
have  on  the  requirements  in  this 
proposed  rule  that  would  apply  to  you 
as  a  potential  TIA  recipient.  The 
following  paragraphs  describe  the 
subparts  of  the  proposed  part  and 
highlight  some  requirements  affecting 
recipients. 

Agreement  Types  and  Authorities 
(Subpart  A) 

Subpart  A  of  the  proposed  part  37 
contains  general  information  about  TIAs 
for  DoD  Components  and  agreements 
officers.  It  has  little  potential  effect  on 
recipients. 

Situations  for  Use  of  TIAs  (Subpart  B) 

Subpart  B  of  the  proposed  part  37 
tells  the  agreements  officer  when  he  or 
she  appropriately  may  use  a  TIA.  Three 
sections  of  this  subpart  may  affect  TIA 
recipients. 

First,  section  37.210  encourages 
awards  to  consortia,  as  a  way  to  increase 
recipient  self-governance.  It  suggests 
that  agreements  officers  consider  other 
ways  to  increase  self-governance  before 
making  awards  to  single  firms  or 
multiple  firms  in  prime  award- 
subaward  relationships. 

Second,  section  37.215  states  that 
recipients  are  to  provide,  to  the 
maximimi  extent  practicable,  at  least 
half  of  the  costs  of  research  projects 
supported  by  TIAs.  This  is  a  statutory 
condition  for  any  TIA  using  the 
authority  of  10  U.S.C.  2371  and  a  matter 
of  policy  for  other  TIAs.  The  reason  that 
cost  sharing  is  appropriate  is  that  TIAs 
are  used  to  support  dual-use  research 
that  is  of  mutual  benefit  to  the  DoD  and 
recipients  because  it  has  good  potential 
for  both  defense  and  commercial 
applications.  The  purpose  of  the  cost 
share  is  to  ensure  that  recipients  have  a 
vested  interest  in  the  projects'  success. 

Third,  section  37.230  clarifies  that 
agreements  officers  are  not  to  use  TIAs 
in  cases  where  a  recipient  is  to  receive 
fee  or  profit,  in  accordance  with  DoD 
policy  stated  in  part  22  of  the  DoDGARs 
(32  CFR  part  22).  The  basis  for  the 
policy  is  that  fee  or  profit,  while 
appropriate  for  a  procurement  contract 
used  in  a  buyer-seller  relationship,  is 
not  appropriate  for  an  assistance 
instrument  used  to  stimulate  or  support 
a  project  of  mutual  interest  to  the 
recipient  and  the  Government. 

Types  of  TIAs  (Subpart  C) 

Subpart  C  of  the  proposed  part  37 
describes  a  new  type  of  assistance 
instrument  called  a  fixed-support  TIA 
that  agreements  officers  may  use  under 
certain  conditions.  With  a  fixed-support 
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TIA,  the  Government  agrees  to  award  a 
set  amount  of  money  to  support  a 
portion  of  the  costs  of  a  research  project 
that  has  well-defined  and  verifiable 
outcomes.  The  advantage  to  a  recipient 
is  that  this  type  of  TIA  lessens 
Government-unique  requirements  in 
areas,  such  as  audits  and  cost 
accounting,  that  present  barriers  to  some 
commercial  firms.  We  invite  comments 
on  the  concept  of  fixed-support  TIAs 
because  there  is  little  practical 
experience  with  them — almost  all  TIAs 
to  date  have  been  expenditure-based. 

Competition  (Subpart  Dj 

Subpart  D  of  the  proposed  part  37 
states  the  policy  for  agreements  officers 
to  use  merit-based  competitive 
procedures  to  award  TIAs  and  discusses 
the  content  of  the  program 
announcement  or  solicitation. 

Pre- Award  Business  Evaluation 
(Subpart  E) 

Subpart  E  of  the  proposed  part  37 
addresses  agreements  officers' 
responsibilities,  prior  to  awarding  TIAs. 
for  determining  that  potential  recipients 
are  qualified  and  evaluating  business 
aspects  of  the  proposed  transactions. 

Award  Terms  Based  on  Administrative 
Requirements  (Subparts  F  and  G) 

The  portions  of  the  proposed  part  37 
with  the  greatest  potential  for  affecting 
recipients  are  subparts  F  and  G,  which 
specifv'  administrative  requirements  for 
TIAs.  Subpart  F  addresses  organization- 
wide  system  requirements  for  financial 
management,  property  management, 
and  purchasing.  To  reduce 
administrative  burdens,  the  general 
policy  in  Subpart  F  is  to  have  each  tvpe 
of  organization  that  participates  in  a  TIA 
continue  to  use  its  present  systems. 
Subpart  G  addresses  award-specific 
administrative  requirements,  such  as 
payment  methods.  The  general  policy  in 
subpart  G  is  to  simplify'  administration 
by  making  these  award-specific 
requirements  uniform  for  different 
organizations  participating  in  a  gi\'en 
award,  since  the  requirements  do  not 
compel  changes  in  organizations' 
systems. 

Overall,  subparts  F  and  G  give 
agreements  officers  considerable 
latitude  to  negotiate  award  provisions  in 
areas  that  sometimes  are  sources  of 
concern  for  commercial  firms.  We 
appreciate  that  commercial  firms  often 
are  not  familiar  with  usual  Government- 
unique  requirements  and  may  not 
always  agree  with  them. 

One  portion  of  subpart  F  that  should 
be  of  particular  interest  to  potential 
recipients  is  the  portion  in  §§  37.640 
through  37.680  tifiat  addresses  audit 


requirements  for  expenditure-based 
TIAs.  Under  §  37.650.  agreements 
officers  may  authorize  use  of 
Independent  Public  Accountants  (IP As) 
for  audits  of  for-profit  firms  under 
certain  conditions.  When  IPAs  are  used, 
paragraph  (c)  of  §  37.660  requires  the 
audits  to  be  performed  in  accordance 
with  the  Generally  Accepted 
Government  Auditing  Standards 
(GAGAS)  issued  by  the  General 
Accounting  Office.  Much  of  the  GAGAS 
parallel  the  Generally  Accepted 
Auditing  Standards  (GAAS)  used  in  the 
commercial  sector,  and  we  ask  that  any 
comments  raising  issues  with  the  use  of 
the  GAGAS  rather  than  the  GAAS 
identify  the  specific  GAGAS  provisions 
that  are  at  issue. 

The  portion  of  subpart  F  addressing 
property  requirements  also  may  be  of 
particular  interest  to  some  for-profit 
firms.  Section  37.685  establishes  the 
general  policy  for  capital  assets, 
including  equipment,  that  for-profit 
firms  may  need  to  perform  research 
under  TIAs.  The  policy  calls  for 
including  only  depreciation  or  use 
charges  for  capital  assets  as  costs  under 
a  TIA  in  most  cases.  Under  §  37.685.  an 
agreements  officer  may  grant  an 
exception  and  permit  a  firm  to  charge 
the  full  acquisition  cost  of  a  capital  asset 
to  the  research  project.  However,  the 
DoD  does  not  have  statutory  authority  to 
give  a  for-profit  recipient  unconditional 
title  to  a  capital  asset  purchased  in 
whole  or  in  part  with  Federal  funds, 
unless  the  property  is'consumed  in  the 
project.  Therefore,  when  the  full 
acquisition  cost  of  a  capital  asset  is 
charged  to  the  project,  subpart  F 
provides  that  the  recipient  will  take  title 
to  the  property  and  that  the  Government 
will  have  an  interest  in  the  property 
until  the  end  of  the  project.  At  that  time, 
the  recipient  will  reimburse  the  Federal 
Government  for  its  share  of  the  residual 
value  of  the  asset,  if  the  fair  market 
value  of  the  property  at  that  time  is 
$5,000  or  more. 

Executing  the  Award  (Subpart  H] 

Subpart  H  of  the  proposed  part  37 
details  agreements  officers' 
responsibilities  at  the  time  of  award. 
The  section  that  likely  is  of  most 
interest  to  potential  TIA  recipients  is 
§  37.1010.  which  lists  substantive  issues 
that  the  award  document  mu.st  address. 

Post-Award  Administration  and 
Definitions  (Subparts  I  and  ]l 

Subpart  I,  on  post-award 
administration,  largely  addresses 
internal  agency  procedures  and  has 
little  potential  effect  on  recipients. 
Definitions  of  terms  used  in  the 
proposed  part  37  are  in  subpart  ]. 


C.  Discussion  of  Proposed  Conforming 
Changes  to  Other  Parts 

In  addition  to  proposing  to  adopt  the 
new  part  37.  the  DoD  is  proposing  to 
make  conforming  changes  to  other 
DoDGARs  parts.  The  most  significant 
changes  are  to  part  21.  which  is  the  part 
of  the  DoDGARs  that  sets  a\i\  DoD 
Components'  general  responsibilities  for 
managing  assistance  functions.  We  are 
proposing  to  amend  part  21  to  apply  to 
TIAs.  as  well  as  to  other  types  of 
assistance  instruments  We  also  are 
proposing  to  recast  Part  21  m  a  plain 
language  format  like  that  of  the  new  part 
37.  Given  this  significant  revision,  we 
are  publishing  part  21  in  its  entirety  in 
this  notice  of  proposed  rulemaking.  We 
also  are  proposing  ven,'  minor  changes 
to  other  DoDGARs  parts,  to  conform 
those  parts  to  the  revised  part  21. 

Executive  Order  12866 

This  proposed  regulator.-  action  is  not 
a  significant  regulatory'  action,  as 
defined  by  Executive  Order  12866. 

Regulatorv  Flexibility'  Act  of  1980  (5 
U.S.C.  605fb)) 

This  proposed  regulatory-  action  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Act  of  1995  (Sec. 
202.  Pub.  L.  104-^) 

This  proposed  regulatory  action  does 
not  contain  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector  of  SlOO  million  or 
more  in  any  one  year. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  Chapter  35) 

This  proposed  regulatory-  action  will 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Art. 

Federalism  (Executive  Order  13132) 

This  proposed  regulatory  action  does 
not  have  Federalism  implications,  as  set 
forth  in  Executive  Order  13132.  It  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects 

32CFRPart21 

Grant  programs.  Grants 
administration. 

32  CFR  Part  22 

Accounting.  Grant  programs.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 
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32  CFR  Part  32 

Accounting,  Colleges  and  universities, 
Grant  programs.  Grants  administration, 
Hospitals,  Nonprofit  organizations. 
Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  34 

Accounting,  Business  and  industry, 
Grant  programs,  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  37 

Accounting,  administrative  practice 
and  procedure,  Grant  programs.  Grants 
administration,  Reporting  and 
recordkeeping  requirements. 

Approved:  April  19,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

Accordingly,  Title  32  of  the  Code  of 
Federal  Regulations,  Chapter  I, 
Subchapter  B  is  proposed  to  be 
amended  as  follows. 

1.  Part  21  is  revised  to  read  as  follows: 

PART  21-l>oD  GRANTS  AND 
AGREEMENTS— GENERAL  MATTERS 

Subpart  A— Introduction 

21.100    What  are  the  purposes  of  this  part? 

Subpart  B— Oatansa  Grant  and  Agraement 
Ragulatory  Syatam 

21.200    What  is  the  Defense  Grant  and 

Agreement  Regulatory  System  (DGARS)? 
21.205    What  types  of  instruments  are 

covered  by  the  DGARS? 
21.210    What  are  the  purposes  of  the 

DGARS? 
21.215    Who  is  responsible  for  the  DGARS? 
21.220    What  publications  are  in  the 

DGARS? 

Subpart  C— Ttw  DoO  Grant  and  Agraement 
Ragulationa 

21.300    What  instruments  are  subject  to  the 

DoD  Grant  and  Agreement  Regulations 

(DoDGARs)? 
21.305    What  is  the  purpose  of  the 

DoDGARs? 
21.310    Who  ensures  DoD  Component 

compliance  with  the  DoDGARs? 
21.315    May  DoD  Components  issue 

supplemental  policies  and  procedures  to 

implement  the  DoDGARs? 
21.320    Are  there  areas  in  which  DoD 

Components  must  establish  policies  and 

procedures  to  implement  the  DoDGARs? 
21.325    Do  acquisition  regulations  also 

apply  to  DoD  grants  and  agreements? 
21.330    How  are  the  DoEXSARs  published 

and  maintained? 
21.335    Who  can  authorize  deviations  from 

the  DoDGARs? 
21.340    What  are  the  procedures  for 

requesting  and  documenting  deviations? 


Subpart  D— Authorities  and 
Responsibilities  for  Making  and 
Administering  Assistance  Awards 

21 .400    To  what  instruments  does  this 

subpart  apply? 
21 .405    What  is  the  purpose  of  this  subpart? 
21.410    Must  a  DoD  Component  have 

statutory  authority  to  make  an  assistance 

award? 
21.415    Must  the  statutory  authority 

specifically  mention  the  use  of  grants  or 

other  assistance  instruments? 
2 1 .420    Under  what  types  of  statutory 

authorities  do  DoD  Components  award 

assistance  instruments? 
21.425    How  does  a  DoD  Component's 

authority  flow  to  awarding  and 

administering  activities? 
2 1 .430    What  are  the  responsibilities  of  the 

head  of  the  awarding  or  administering 

activity? 
21.435    Must  DoD  Components  formally 

select  and  appoint  grants  officers  and 

agreements  officers? 
21 .440    What  are  the  standards  for  selecting 

and  appointing  grants  officers  and 

agreements  officers? 
21.445    What  are  the  requirements  for  a 

grants  officer's  or  agreements  officer's 

statement  of  appointment? 
21.450    What  are  the  requirements  for  a 

termination  of  a  grants  officer's  or 

agreements  officer's  appointment? 
2 1 .455     Who  can  sign,  administer,  or 
terminate  assistance  instruments? 
21.460    What  is  the  extent  of  grants  officers' 

and  agreements  officers'  authority? 
21 .465    What  are  grants  officers'  and 
agreements  officers'  responsibilities? 

Subpart  E— Information  Reporting  on 
Awards  Subject  to  31  U.S.C.  Chapter  61 

2 1 .  500    What  is  the-purpose  of  this  subpart? 
21.505    What  is  the  Catalog  of  Federal 

Domestic  Assistance  (CFDA)? 
21.510    Why  does  the  DoD  report 

information  to  the  CFDA? 
21.515    Who  reports  the  information  for  the 

CFDA? 
21.520    What  are  the  purposes  of  the 

Defense  Assistance  Awards  Data  System 

(DAADS)? 
21.525    Who  issues  policy  guidance  for  the 

DAADS? 
21.530    Who  operates  the  DAADS? 
21.535     Do  DoD  Components  have  central 

points  for  collecting  DAADS  data? 
21.540    What  are  the  duties  of  the  DoD 

Components'  central  points  for  the 

DAADS? 
2 1 .  545    Must  DoD  Components  report  every 

obligation  to  the  DAADS? 
21.550    Must  DoD  Components  relate 

reported  actions  to  listings  in  the  CFDA? 
21.555     When  and  how  must  DoD 

Components  report  to  the  DAADS? 
21. 560    Must  DoD  Components  assign 

numbers  uniformly  to  awards? 

Subpart  F — Definitions 

21.605     Acquisition 


21.635    Contracting  officer. 
21.640    Cooperative  agreement. 
21.645    Deviation. 
21.650    DoD  Components. 
21.655    Grant. 
21.660    Grants  officer. 
21.665    Nonprocurement  instrument. 
21.670    Procurement  contract. 
21.675    Recipient. 

21.680    Technology  investment  agreements. 
Appendix  A  to  Part  21— Instruments  to 
Which  DoDGARs  Portions  Apply 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 
Subpart  A—  Introduction 

§21.100    What  are  ttM  purposes  of  this 
part? 

This  part  of  the  DoD  Grant  and 
Agreement  Regulations: 

(a)  Provides  general  information  about 
the  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS). 

(b)  Sets  forth  general  policies  and 
procedures  related  to  DoD  Components' 
overall  management  of  functions  related 
to  assistance  and  certain  other 
nonprocurement  instruments  subject  to 
the  DGARS  (see  §  21.205(b)). 

SubfMTt  B— Defense  Grant  and 
Agreement  Regulatory  System 

§21.200    What  la  the  Dafanse  Grant  and 
Agreement  Regulatory  System  (DGARS)? 

The  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS)  is  the 
system  of  regidatory  policies  and 
procedures  for  the  award  and 
administration  of  DoD  Components' 
assistance  and  other  nonprocurement 
awards.  DoD  Directive  3210.6' 
established  the  DGARS. 

§21.205    What  types  of  inatrumenu  are 
covered  by  the  DGARS? 

The  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS)  applies  to 
the  following  types  of  funding 
instnmients  awarded  by  DoD 
Components: 

(a)  AH  grants,  cooperative  agreements, 
and  technology  investment  agreements. 

(b)  Other  nonprocurement 
instruments,  as  needed  to  implement 
statutes,  Executive  orders,  or  other 
Federal  Govemmentwide  rules  that 
apply  to  those  other  nonprocurement 
instruments,  as  well  as  to  grants  and 
cooperative  agreements. 


21.610  Agreements  officer. 

21.615  Assistance. 

21.620  Award. 

21.625  Contract. 

21.630  Contracting  activity. 


1  Electronic  copies  may  be  obtained  at  the 
Internet  site  http://www.dtic.mil/whs/diTectives. 
Paper  copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161.  Authorized 
users  may  obtain  copies  from  the  Defense  Technical 
Information  Center,  8725  John  J.  Kingman  Rd.,  Suite 
0944,  Fort  Belvoir.  VA  22060-6218. 
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§  21 .21 0    What  are  the  purposes  of  the 
DGARS? 

The  purposes  of  the  DGARS  are  to 
provide  uniform  policies  and 
procedures  for  DoD  Components' 
awards,  in  order  to  meet  DoD  needs  for: 

(a)  Efficient  program  execution, 
effective  program  oversight,  and  proper 
stewardship  of  Federal  funds. 

fb)  Compliance  with  relevant  statutes; 
Executive  orders;  and  applicable 
guidance,  such  as  Office  of  Management 
and  Budget  (0MB)  circulars. 

(c)  Collection  from  DoD  Components, 
retention,  and  dissemination  of 
management  and  fiscal  data  related  to 
awards. 

§  21 .215    Who  is  responsible  for  the 
DGARS? 

.The  Director  of  Defense  Research  and 
Engineering,  or  his  or  her  designee, 
develops  and  implements  DGARS 
policies  and  procedures.  He  or  she  does 
so  by  issuing  and  maintaining  the  DoD 
publications  that  comprise  the  DGARS. 

§  21 .220    What  publications  are  in  the 
DGARS? 

A  DoD  publication  (DoD  3210.6-R2) 
entitled  "The  DoD  Grant  and  Agreement 
Regulations"  is  the  principal  element  of 
the  DGARS.  The  Director  of  Defense 
Research  and  Engineering  also  may 
publish 

DGARS  policies  and  procedvu-es  in 
DoD  instructions  and  other  DoD 
publications,  as  appropriate. 

Subpart  C— The  DoD  Grant  and 
Agreement  Regulations 

§  21 .300  What  instruments  are  subject  to 
the  DoD  Grant  and  Agreement  Regulations 
(DoDGARs)? 

(a)  The  types  of  instruments  that  are 
subject  to  the  DoDGARs  vary  from  one 
portion  of  the  DoDGARs  to  another.  The 
types  of  instruments  include  grants, 
cooperative  agreements,  and  technology 
investment  agreements.  Some  portions 
of  the  DoDGARs  apply  to  other  types  of 
assistance  or  nonprocurement 
instruments.  The  term  "awards,"  as 
defined  in  subpart  D  of  this  part,  is  used 
in  this  part  to  refer  collectively  to  all  of 
the  types  of  instruments  that  are  subject 
to  one  or  more  portions  of  the 
DoDGARs. 

(h)  Note  that  each  portion  of  the 
DoDGARs  identifies  the  types  of 
instruments  to  which  it  applies. 
However,  grants  officers  and  agreements 
officers  must  exercise  caution  when 
determining  the  applicability  of  some 
Governmentwide  rules  that  are  included 
within  the  DoDGARs,  because  a  term 
may  be  defined  differently  in  a 


Governmentwide  rule  than  it  is  defined 
elsewhere  in  the  DoDGARs.  One 
example  is  part  33  of  the  DoDGARs  (32 
CFR  part  33).  which  contains 
administrative  requirements  for  awards 
to  State  and  local  governments.  That 
DoDGARs  part  is  the  DoD's  codification 
of  the  Governmentwide  rule 
implementing  0MB  Circular  A-102. ' 
Part  33  states  that  it  applies  to  grants, 
but  defines  the  term  "grant"  to  include 
cooperative  agreements  and  other  forms 
of  financial  assistance. 

(c)  For  convenience,  the  table  in 
appendix  A  to  this  part  provides  an 
overview  of  the  apphcability  of  the 
various  portions  of  the  DoDGARs 

§  21 .305    What  is  the  purpose  of  the 
DoDGARs? 

The  DoD  Grant  and  Agreement 
Regulations  provide  uniform  policies 
and  procedures  for  the  award  and 
administration  of  DoD  Components' 
awards.  The  DoDGARs  are  the  primary 
DoD  regulations  for  achieving  the 
DGARS  purposes  described  in  §  21.210. 

§  21 .31 0    Who  ensures  DoD  Component 
compliance  with  the  DoDGARs? 

The  Head  of  each  DoD  Component 
that  makes  or  administers  awards,  or  his 
or  her  designee,  is  responsible  for 
ensuring  compliance  with  the  DoDGARs 
within  that  DoD  Component. 

§  21 .31 5    May  DoD  Components  issue 
supplemental  policies  and  procedures  to 
implement  the  DoDGARs? 

Yes,  Heads  of  DoD  Components  or 
their  designees  may  issue  regulations, 
procedures,  or  instructions  to 
implement  the  DGARS  or  supplement 
the  DoDGARs  to  satisfy  needs  that  are 
specific  to  the  DoD  Component,  as  long 
as  the  regulations,  procedures,  or 
instructions  do  not  impose  additional 
costs  or  administrative  burdens  on 
recipients  or  potential  recipients. 

§  21 .320    Are  there  areas  In  which  DoD 
Components  must  establish  policies  and 
procedures  to  implement  the  DoDGARs? 

Yes,  Heads  of  DoD  Components  or 
their  designees  must  establish  policies 
and  procedures  in  areas  where  uniform 
policies  and  procedures  throughout  the 
DoD  Component  are  required,  such  as 
for: 

(a)  Requesting  class  deviations  from 
the  DoDGARs  (see  §§  21.335(b)  and 
21.340(a))  or  exemptions  from  the 
provisions  of  31  U.S.C.  6301  et  seq.,  that 
govern  the  appropriate  use  of  conU'acts. 


*  See  footnote  1  to  §  2 1 .200. 


'  Electronic  copies  may  be  obtained  at  the 
Internet  site  http://www.whilehouse.go\''OMB  For 
paper  copies,  contact  the  Office  of  Management  and 
Budget.  EOP  Publications.  725  17th  St  NW..  New 
Executive  Office  Building  Washington,  DC  20503 


grants,  and  cooperative  agreements  [see 
32  CFR  22.220). 

(b)  Designating  one  or  more  Grant 
Appeal  Authorities  to  resolve  claims, 
disputes,  and  appeals  [spe  32  CFR 
22.815). 

(c)  Reporting  data  on  assistance 
awards  and  programs,  as  required  by  31 
U.S.C.  chapter  61  (see  subpart  C  of  this 
part). 

(d)  Prescribing  requirements  for  use 
and  disposition  of  real  property 
acquired  under  awards,  if  the  DoD 
Component  makes  any  awards  to 
institutions  of  higher  education  or  to 
other  nonprofit  organizations  under 
which  real  property  is  acquired  in 
whole  or  in  part  with  Federal  funds  [see 
32  CFR  32.32). 

§  21 .325    Do  acquisition  regulations  also 
apply  to  DoD  grants  and  agreeinents? 

Unless  the  DoDGARs  specif\-  that  they 
apply,  policies  and  procedures  in  the 
following  acquisition  regulations  that 
apply  to  procurement  contracts  do  not 
apply  to  grants,  cooperative  agreements, 
technology  investment  agreements,  or  to 
other  assistance  or  nonprocurement 
awards: 

(a)  The  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  parts  1-53). 

(b)  The  Defense  Federal  .Acquisition 
Regulation  Supplement  (DEARS)  (48 
CFR  parts  201-270). 

(c)  DoD  Component  supplements  to 
the  FAR  and  DEARS. 

§  21 .330    How  are  the  DoDGARs  published 
and  maintained? 

(a)  The  DoD  publishes  the  DoDGARs 
in  Chapter  I.  Subchapter  B.  Title  32  of 
the  Code  of  Federal  Regulations  (CFR) 
and  in  a  separate  internal  DoD 
document  (DoD  3210.6-R).  The  DoD 
document  is  divided  into  parts, 
subparts,  and  sections,  to  parallel  the 
CFR  publication.  Cross-references 
within  the  DoDGARs  are  stated  as  CFR 
citations  (e.g.,  a  reference  to  section 
21.215  in  part  21  would  be  to  32  CFR 
21.215). 

(b)  The  DoD  publishes  updates  to  the 
DoDGARs  in  the  Federal  Register. 
When  finalized,  the  DoD  also  posts  the 
updates  to  the  internal  DoD  document 
on  the  World  Wide  Web  at  bttp:// 
w-H-w. dtic.mil/whs/directives 

(c)  A  standing  working  group 
recommends  revisions  to  the  DoDGARs 
to  the  Director  of  Defense  Research  and 
Engineering  (DDR&E).  The  DDR&E, 
Director  of  Defense  Procurement,  and 
each  Militar>'  Department  must  be 
represented  on  the  working  group. 
Other  DoD  Components  that  make  or 
administer  awards  may  also  nominate 
representatives.  The  working  group 
meets  when  necessary. 
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§  21 .335    Who  can  authorize  deviations 
from  the  DoDGARs? 

(a)  The  Head  of  the  DoD  Component 
or  his  or  her  designee  may  authorize 
individual  deviations  from  the 
DoDGARs,  which  are  deviations  that 
affect  only  one  award,  if  the  deviations 
are  not  prohibited  by  statute,  executive 
order  or  regulation. 

(b)  The  Director  of  Defense  Research 
and  Engineering  (DDR&E)  or  his  or  her 
designee  must  approve  in  advance  any 
class  deviation  that  affects  more  than 
one  award.  Note  that  0MB  concurrence 
also  is  required  for  class  deviations  from 
two  parts  of  the  DoDGARs,  32  CFR  parts 
32  and  33.  in  accordance  with  32  CFR 
32.4  and  33.6,  respectively. 

§21.340    What  are  the  procedures  for 
requesting  and  documenting  deviations? 

(a)  DoD  Components  must  submit 
copies  of  justifications  and  agency 
approvals  for  individual  deviations  and 
written  requests  for  class  deviations  to: 
Deputy  Director  of  Defense  Research 
and  Engineering,  ATTN:  Basic  Research. 
3080  Defense  Pentagon.  Washington  DC 
20301-3080. 

(b)  Grants  officers  and  a^eements 
officers  must  maintain  copies  of 
requests  and  approvals  for  individual 
and  class  deviations  in  award  files. 

Subpart  D— AuthoritiM  and 
Responsibilities  for  Making  and 
Administering  Assistance  Awards 

§  21 .400    To  what  instruments  does  this 
subpart  apply? 

This  subpart  applies  to  grants. 
cooperative  agreements,  and  technology 
investment  agreements,  which  are  legal 
instruments  used  to  reflect  assistance 
relationships  between  the  United  States 
Government  and  recipients. 

§21.405    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  the  sources 
and  flow  of  authority  to  make  or 
administer  assistance  awards,  and 
assigns  the  broad  responsibilities 
associated  with  DoD  Components'  use 
of  those  instruments. 

§  21 .41 0    IMust  a  DoO  Component  have 
statutory  authority  to  make  an  assistance 
award? 

Yes.  the  use  of  an  assistance 
instrument  to  carry  out  a  program 
requires  authorizing  legislation.  That  is 
unlike  the  use  of  a  procurement 
contract,  for  which  Federal  agencies 
have  inherent.  Constitutional  authority. 

§  21 .41 5    IMust  the  statutory  authority 
specifically  mention  the  use  of  grants  or 
other  assistance  instruments? 

No.  the  statutory  authority  described 
in  §  21.410  need  not  specifically  say  that 


the  purpose  of  the  program  is  assistance 
or  mention  the  use  of  any  type  of 
assistance  instrument.  However,  the 
intent  of  the  statute  must  support  a 
judgment  that  the  use  of  an  assistance 
Instrument  is  appropriate.  For  example, 
a  DoD  Component  may  judge  that  the 
principal  purpose  of  a  program  for 
which  it  has  authorizing  legislation  is 
assistance,  rather  than  acquisition.  The 
DoD  Component  would  properly  use  an 
assistance  instrument  to  carry  out  that 
program,  in  accordance  with  31  U.S.C. 
chapter  63. 

§  21 .420  l/nder  what  types  of  statutory 
authorities  do  DoD  Components  award 
assistance  instruments? 

DoD  Components  may  use  assistance 
instruments  under  a  number  of  statutory 
authorities  that  fall  into  three  categories: 

(a)  Authorities  that  statutes  provide  to 
the  Secretary  of  Defense.  These 
authorities  generally  are  delegated  by 
the  Secretary  of  Defense  to  Heads  of 
DoD  Components,  usually  through  DoD 
directives,  instructions,  or  policy 
memoranda  that  are  not  part  of  the 
Defense  Grant  and  Agreement 
Regulatory  System.  Examples  of 
statutory  authorities  in  this  category  are: 

(1)  Authority  under  10  U.S.C.  2391  to 
award  grants  or  cooperative  agreements 
to  help  State  and  local  governments 
alleviate  serious  economic  impacts  of 
defense  program  changes  (e.g.,  base 
openings  and  closings,  contract  changes, 
and  personnel  reductions  and 
increases). 

(2)  Authority  under  10  U.S.C.  2413  to 
enter  into  cooperative  agreements  with 
entities  that  furnish  procurement 
technical  assistance  to  businesses. 

(b)  Authorities  that  statutes  may 
provide  directly  to  Heads  of  DoD 
Components.  When  a  statute  authorizes 
the  Head  of  a  DoD  Component  to  use  a 
funding  instrument  to  carry  out  a 
program  with  a  principal  ptirpose  of 
assistance,  use  of  that  authority  requires 
no  delegation  by  the  Secretary  of 
Defense.  For  example.  10  U.S.C.  2358 
authorizes  the  Secretaries  of  the  Military 
Departments,  in  addition  to  the 
Secretary  of  Defense,  to  perform 
research  and  development  projects 
through  grants  and  cooperative 
agreements.  Similarly,  10  U.S.C.  2371 
provides  authority  for  the  Secretaries  of 
the  Military  Departments  and  Secretary 
of  Defense  to  carry  out  basic,  applied,  or 
advanced  research  projects  using 
assistance  instruments  other  than  ^ants 
and  cooperative  agreements.  A  Military 
Department's  use  of  the  authority  of  10 
use.  2358  or  10  U.S.C.  2371  therefore 
requires  no  delegation  by  the  Secretary 
of  Defense. 


(c)  Authorities  that  arise  indirectly  as 
the  result  of  statute.  For  example, 
authority  to  use  an  assistance 
instrument  may  result  from: 

(1)  A  federal  statute  authorizing  a 
program  that  is  consistent  with  an 
assistance  relationship  (i.e.,  the  support 
or  stimulation  of  a  public  purpose, 
rather  than  the  acquisition  of  a  good  or 
service  for  the  direct  benefit  of  the 
Department  of  Defense).  In  accordance 
with  31  U.S.C.  chapter  63,  such  a 
program  would  appropriately  be  carried 
out  through  the  use  of  grants  or 
cooperative  agreements.  Depending 
upon  the  nature  of  the  program  (e.g., 
research)  and  whether  the  program 
statute  includes  authority  for  any 
specific  types  of  instruments,  there  also 
may  be  authority  to  use  other  assistance 
instruments. 

(2)  Exemptions  requested  by  the 
Department  of  Defense  and  granted  by 
the  Office  of  Management  and  Budget 
under  31  U.S.C.  6307,  as  described  in  32 
CFR  22.220. 

§  21 .425    How  does  a  DoD  Component's 
authority  flow  to  awarding  and 
administering  activities? 

The  Head  of  a  DoD  Component,  or  his 
or  her  designee,  may  delegate  to  the 
heads  of  contracting  activities  (HCAs) 
within  the  Component,  that 
Component's  authority  to  make  and 
administer  awards,  to  appoint  grants 
officers  and  agreements  officers  (see 
§§  21.435  through  21.450).  and  to 
broadly  manage  the  DoD  Component's 
functions  related  to  assistance 
instruments.  The  HCA  is  the  same 
official  (or  officials)  designated  as  the 
head  of  the  contracting  activity  for 
procurement  contracts,  as  defined  at  48 
CFR  2.101.  The  intent  is  that  overall 
management  responsibilities  for  a  DoD 
Component's  functions  related  to 
nonprocurement  instruments  be 
assigned  only  to  officials  that  have 
similar  responsibilities  for  procurement 
contracts. 

§  21 .430  What  are  the  responsibilities  of 
the  head  of  the  awarding  or  administering 
activity? 

When  designated  by  the  Head  of  the 
DoD  Component  or  his  or  her  designee 
(see  32  CFR  21.425),  the  head  of  the 
awarding  or  administering  activity  (i.e., 
the  HCA)  is  responsible  for  the  awards 
made  by  or  assigned  to  that  activity.  He 
or  she  must  supervise  and  establish 
internal  policies  and  procedures  for  that 
activity's  awards. 

§  21 .435    Must  DoD  Components  formally 
select  and  appoint  grants  officers  and 
agreements  officers? 

Yes,  each  DoD  Component  that 
awards  grants  or  enters  into  cooperative 
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agreements  must  have  a  formal  process 
(see  §  21.425)  for  selecting  and 
appointing  grants  officers  and  for 
terminating  their  appointments. 
Similarly,  each  DoD  Component  that 
awards  or  administers  technology' 
investment  agreements  must  have  a 
process  for  selecting  and  appointing 
agreements  officers  and  for  terminating 
their  appointments. 

§  21 .440    What  are  the  standards  for 
selecting  and  appointing  grants  officers 
and  agreements  officers? 

In  selecting  grants  officers  and 
agreements  officers,  DoD  Components 
must  use  the  following  minimum 
standards: 

(a)  In  selecting  a  grants  officer,  the 
appointing  official  must  judge  whether 
the  candidate  has  the  necessary 
experience,  training,  education, 
business  acumen,  judgment,  and 
knowledge  of  assistance  instruments 
and  contracts  to  function  effectively  as 
a  grants  officer.  The  appointing  official 
also  must  take  those  attributes  of  the 
candidate  into  account  when  deciding 
the  complexity  and  dollar  value  of  the 
grants  and  cooperative  agreements  to  be 
assigned. 

(b)  In  selecting  an  agreements  officer, 
the  appointing  official  must  consider  all 
of  the  same  factors  as  in  paragraph  (a) 
of  this  section.  In  addition,  the 
appointing  official  must  consider  the 
candidate's  ability  to  function  in  the 
less  structured  environment  of 
technolog>'  investment  agreements, 
where  the  rules  provide  more  latitude 
and  the  individual  must  have  a  greater 
capacity  for  exercising  judgment. 
Agreements  officers  therefore  should  be 
individuals  who  have  demonstrated 
expertise  in  executing  complex 
assistance  and  acquisition  instruments. 

§  21 .445    What  are  the  requirements  for  a 
grants  officer's  or  agreements  officer's 
statement  of  appointment? 

A  statement  of  a  grants  officer's  or 
agreements  officer's  appointment: 

(a)  Must  be  in  writing. 

(b)  Must  clearly  state  the  limits  of  the 
individual's  authority,  other  than  limits 
contained  in  applicable  laws  or 
regulations.  Information  on  those  limits 
of  a  grants  officer's  or  agreements 
officer's  authority  must  be  readily 
available  to  the  public  and  agency 
personnel. 

(c)  May.  if  the  individual  is  a 
contracting  officer,  be  incorporated  into 
the  his  or  her  statement  of  appointment 
as  a  contracting  officer  (i.e.,  there  does 
not  need  to  be  a  separate  written 
statement  of  appointment  for  assistance 
instruments). 


§  21 .450    What  are  the  requirements  for  a 
termination  of  a  grants  officer's  or 
agreements  officer's  appointment? 

A  termination  of  a  grants  officer's  or 
agreements  officer's  authority: 

(a)  Must  be  in  writing,  unless  the 
written  statement  of  appointment 
provides  for  automatic  termination. 

(b)  May  not  be  retroactive. 

(c)  May  be  integrated  into  a  written 
termination  of  the  individual's 
appointment  as  a  contracting  officer,  as 
appropriate. 

§  21 .455    Who  can  sign,  administer,  or 
terminate  assistance  instruments? 

Only  grants  officers  are  authorized  to 
sign,  administer,  or  terminate  grants  or 
cooperative  agreements  (other  than 
technology'  investment  agreements)  on 
behalf  of  the  Department  of  Defense. 
Similarly,  only  agreements  officers  may 
sign,  administer,  or  terminate 
technology  investment  agreements. 

§  21 .460    What  Is  the  extent  of  grants 
officers'  and  agreements  officers' 
authority? 

Grants  officers  and  agreements 
officers  may  bind  the  Government  only 
to  the  extent  of  the  authority  delegated 
to  them  in  their  written  statements  of 
appointment  (see  §  21.445). 

§  21 .465    What  are  grants  officers'  and 
agreements  officers'  responsibilities? 

Grants  officers  and  agreements 
officers  should  be  allowed  wide  latitude 
to  exercise  judgment  in  performing  their 
responsibilities,  which  are  to  ensure 
that: 

(a)  Individual  awards  are  used 
effectively  in  the  execution  of  DoD 
programs,  and  are  made  and 
administered  in  accordance  with 
applicable  laws.  Executive  orders, 
regulations,  and  DoD  policies. 

(b)  Sufficient  funds  are  available  for 
obligation. 

(c)  Recipients  of  awards  receive 
impartial,  fair,  and  equitable  treatment. 

Subpart  E — Information  Reporting  on 
Awards  Subject  to  31  U.S.C.  Chapter 
61 

§  21 .500    What  is  the  purpose  Of  th  is 
subpart? 

This  subpart  prescribes  policies  and 
procedures  for  compiling  and  reporting 
data  related  to  DoD  awards  and 
programs  that  are  subject  to  information 
reporting  requirements  of  31  U.S.C. 
chapter  61.  That  chapter  of  the  U.S. 
Code  requires  the  Office  of  Management 
and  Budget  to  maintain  a 
Governmentwide  information  system  to 
collect  data  on  Federal  agencies' 
domestic  assistance  awards  and 
programs. 


§  21 .505    What  Is  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)? 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Governmentwide 
compilation  of  information  about 
domestic  assistance  programs.  It  covers 
all  domestic  assistance  programs  and 
activities,  regardless  of  the  number  of 
awards  made  under  the  program,  the 
total  dollar  value  of  assistance  provided, 
or  the  duration.  In  addition  to  programs 
using  grants  and  agreements,  covered 
programs  include  those  providing 
assistance  in  other  forms,  such  as 
payments  in  lieu  of  taxes  or  indirect 
assistance  resulting  from  Federal 
operations. 

§21.510    Why  does  the  DoD  report 
information  to  the  CFDA? 

The  Federal  Program  Information  Ac\ 
(31  U.S.C.  6101  et  seq).  as  implemented 
through  0MB  Circular  A-89.'»  requires 
the  Department  of  Defense  and  other 
Federal  agencies  to  provide  certain 
information  about  their  domestic 
assistance  programs  to  the  OMB  and  the 
General  Ser\'ices  Administration  (GSA). 
The  GSA  makes  this  information 
available  to  the  public  by  publishing  it 
in  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  and  maintaining  the 
Federal  Assistance  Programs  Retrieval 
System,  a  computerized  data  base  of  the 
information. 

§21.515    Who  reports  the  Information  for 
the  CFDA? 

(a)  Each  DoD  Component  that 
provides  domestic  financial  assistance 
must: 

(1)  Report  to  the  Director  of 
Information.  Operations  and  Reports. 
Washington  Headquarters  Services 
(DIOR,  WHS)  all  new  programs  and 
changes  as  they  occur  or  as  the  DoD 
Component  submits  its  annual  updates 
to  existing  CFDA  information. 

(2)  Identify'  to  the  DIOR,  WHS  a  point- 
of-contact  who  will  be  responsible  for 
reporting  the  program  information  and 
for  responding  to  inquiries  related  to  it. 

(b)  The  DIOR.  WHS  is  the  Department 
of  Defense's  single  office  for  collecting, 
compiling  and  reporting  such  program 
information  to  the  OMB  and  GSA 

§  21 .520    What  are  the  purposes  of  the 
Defense  Assistance  Awards  Data  System 
(DAADS)? 

Data  from  the  Defense  Assistance 
Awards  Data  System  (DAADS)  are  used 
to  provide: 

(a)  DoD  inputs  to  meet  statutory 
requirements  for  Federal 
Governmentwide  reporting  of  data 
related  to  obligations  of  funds  by 
assistance  instrument. 


«  See  footnote  3  to  §21. 300(b). 
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(b)  A  basis  for  meeting 
Goveramentwide  requirements  to  report 
to  the  Federal  Assistance  Awards  Data 
System  (FAADS)  maintained  by  the 
Department  of  Commerce  and  for 
preparing  other  recurring  and  special 
reports  to  the  President,  the  Congress, 
the  General  Accounting  Office,  and  the 
public.  DoD  Components'  reporting  of 
DAADS  data,  as  used  by  the  DoD  to 
meet  the  Govemmentwide  requirements 
to  report  to  the  FAADS.  is  assigned 
Interagency  Report  Control  Number 
0252-DOC-QU. 

(c)  Information  to  support  policy 
formulation  and  implementation  and  to 
meet  management  oversight 
requirements  related  to  the  use  of 
awards. 

§  21 .525    Who  issues  policy  guidance  tor 
the  DAADS? 

The  Deputy  Director.  Defense 
Research  and  Engineering  (DDDR&E),  or 
his  or  her  designee,  issues  necessary 
policy  guidance  for  the  Defense 
Assistance  Awards  Data  System. 

§21.530    Who  operates  the  DAADS? 

The  Director  of  Information 
Operations  and  Reports.  Washington 
Headquarters  Services  (DIOR.  WHS), 
consistent  with  guidance  issued  by  the 
DDDR&E: 

(a)  Processes  DAADS  information  on 
a  quarterly  basis  and  prepares  recurring 
and  special  reports  using  such 
information. 

(b)  Prepares,  updates,  and 
disseminates  instructions  for  reporting 
information  to  the  DAADS.  The 
instructions  are  to  specify  procedures, 
formats,  and  editing  processes  to  be 
used  by  DoD  Components,  including 
record  layout,  submission  deadlines, 
media,  methods  of  submission,  and 
error  correction  schedules. 

§  21 .535    Do  DoD  Components  have  central 
points  for  collecting  DAADS  data? 

Each  DoD  Component  must  have  a 
central  point  for  collecting  DAADS 
information  from  contracting  activities 
within  that  DoD  Component.  The 
central  points  are  as  follows: 

(a)  For  the  Army:  As  directed  by  the 
U.S.  Army  Contracting  Support  Agency. 

(b)  For  the  Navy:  As  directed  by  the 
Office  of  Naval  Research. 

(c)  For  the  Air  Force:  As  directed  by 
the  Office  of  the  Secretary  of  the  Air 
Force,  Acquisition  Contracting  Policy 
and  Implementation  Division  (SAF/ 
AQCP). 

(d)  For  the  Office  of  the  Secretary  of 
Defense.  Defense  Agencies,  and  DoD 
Field  Activities:  Each  Defense  Agency 
must  identify  a  central  point  for 
collecting  and  reporting  DAADS 


information  to  the  DIOR.  WHS.  at  the 
address  given  in  §  21.555(a).  DIOR, 
WHS  serves  as  the  central  point  for 
offices  and  activities  within  the  Office 
of  the  Secretary  of  Defense  and  for  DoD 
Field  Activities. 

§21.540    What  are  the  duties  of  the  DoD 
Components'  central  points  for  the 
DAADS? 

The  office  that  serves,  in  accordance 
with  §  21.535.  as  the  central  point  for 
collecting  DAADS  information  from 
contracting  activities  within  each  DoD 
Component  must: 

(a)  Establish  internal  procedures  to 
ensure  reporting  by  contracting 
activities  that  make  awards  subject  to  31 
U.S.C.  chapter  61. 

(b)  Collect  information  required  by 
DD  Form  2566  '.  'DoD  Assistance 
Award  Action  Report,"  from  those 
contracting  activities,  and  report  it  to 
DIOR.  WHS,  in  accordance  with 
§§21.545  through  21.555. 

"  (c)  Submit  to  the  DIOR.  WHS.  any 
recommended  changes  to  the  DAADS. 

§  21 .545    Must  DoD  Components  report 
every  obligation  to  the  DAADS? 

Yes.  DoD  Components'  central  points 
must  collect  and  report  the  data 
required  by  the  DD  Form  2566  for  each 
individual  action  that  involves  the 
obligation  or  deobligation  of  Federal 
funds  for  an  award  that  is  subject  to  31 
U.S.C.  chapter  61. 

§  21 .550    Must  DoD  Components  relate 
reported  actions  to  listings  in  the  CFDA? 

Yes,  DoD  Components'  central  points 
must  report  each  action  as  an  obligation 
or  deobligation  under  a  specific 
programmatic  listing  in  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA,  see 
§  21.505).  The  programmatic  listing  to 
be  shown  is  the  one  that  provided  the 
funds  being  obligated  or  deobligated. 
For  example,  if  a  grants  officer  or 
agreements  officer  in  one  DoD 
Component  obligates  appropriations  of  a 
second  DoD  Component's  programmatic 
listing,  the  grants  officer  or  agreements 
officer  must  show  the  CFDA 
programmatic  listing  of  the  second  DoD 
Component  on  the  DD  Form  2566. 

§  21 .555    When  and  how  must  DoD 
Components  report  to  the  DAADS? 

DoD  Components'  central  points  must 
report: 

(a)  On  a  quarterly  basis  to  DIOR, 
WHS.  For  the  first  three  quarters  of  the 
Federal  fiscal  year,  the  data  are  due  by 
close-of-business  (COB)  on  the  15th  day 
after  the  end  of  the  quarter  (i.e..  first- 
quarter  data  are  due  by  COB  on  January 


15th.  second-quarter  data  by  COB  April 
15th.  and  third-quarter  data  by  COB  July 
15th).  Fourth-quarter  data  are  due  by 
COB  October  25th,  the  25th  day  after  the 
end  of  the  quarter.  If  any  due  date  falls 
on  a  weekend  or  holiday,  the  data  are 
due  on  the  next  regular  workday.  The 
mailing  address  for  DIOR,  WHS  is  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302. 

fb)  On  a  floppy  diskette  or  by  other 
means  permitted  either  by  the 
instructions  described  in  §  21.530(b)  or 
by  agreement  with  the  DIOR.  WHS.  The 
data  must  be  reported  in  the  format 
specified  in  the  instructions. 

§  21 .560    Must  DoD  Components  assign 
numt>ers  uniformly  to  awards? 

Yes,  DoD  Components  must  assign 
identifying  numbers  to  all  awards 
subject  to  this  subpart,  including  grants, 
cooperative  agreements,  and  technology 
investment  agreements.  The  uniform 
numbering  system  parallels  the 
procurement  instrument  identification 
(PII)  numbering  system  specified  in  48 
CFR  204.70  (in  the  "Defense  Federal^ 
Acquisition  Regulation  Supplement"), 
as  follows: 

(a)  The  first  six  alphanumeric 
characters  of  the  assigned  number  must 
be  identical  to  those  specified  by  48 
CFR  204.7003(a)(1)  to  identify  the  DoD 
Component  and  contracting  activity. 

(b)  The  seventh  and  eighth  positions 
must  be  the  last  two  digits  of  the  fiscal 
year  in  which  the  number  is  assigned  to 
the  grant,  cooperative  agreement,  or 
other  nonprocurement  instrument. 

(c)  The  9th  position  must  be  a 
number: 

(1)  "1"  for  grants. 

(2)  "2"  for  cooperative  agreements, 
including  technology  investment 
agreements  that  are  cooperative 
agreements  (see  Appendix  C  to  32  CFR 
part  37). 

(3)  "3"  for  other  nonprocurement 
instruments,  including  technology 
investment  agreements  that  are  not 
cooperative  agreements. 

(d)  The  10th  through  13th  positions 
must  be  the  serial  number  of  the 
instrument.  DoD  Components  and 
contracting  activities  need  not  follow 
any  specific  pattern  in  assigning  these 
numbers  and  may  create  multiple  series 
of  letters  and  numbers  to  meet  internal 
needs  for  distinguishing  between 
various  sets  of  awards. 


"•  DD  Forms  are  available  at  http:// 
www.dior.whs.rail/lCDHOME/FORMTAB.HTM 


Subpart  F— Definitions 

§21.605    Acquisition. 

The  acquiring  (by  purchase,  lease,  or 
barter)  of  property  or  services  for  the 
direct  benefit  or  use  of  the  United  States 
Government  (see  more  detailed 
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definition  at  48  CFR  2.101).  In 
accordance  with  31  U.S.C.  6303, 
procurement  contracts  are  the 
appropriate  legal  instruments  for 
acquiring  such  property  or  services. 

§  21 .61 0    Agreements  officer. 

An  official  with  the  authority  to  enter 
into,  administer,  and/or  terminate 
technology  investment  agreements. 

§21.615    Assistance. 

The  transfer  of  a  thing  of  value  to  a 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States  (see  31  U.S.C. 
6101(3)).  Grants,  cooperative 
agreements,  and  techiiology  investment 
agreements  are  examples  of  legal 
instruments  used  to  provide  assistance. 

§21.620    Award. 

A  grant,  cooperative  agreement, 
technology  investment  agreement,  or 
other  nonprocurement  instrument 
subject  to  one  or  more  parts  of  the  DoD 
Grant  and  Agreement  Regulations  (see 
Appendix  A  to  this  part). 

§21.625    Contract. 

See  the  definition  for  prociu-ement 
contract  in  this  section. 

§  21 .630    Contracting  activity. 

An  activity  to  which  the  Head  of  a 
DoD  Component  has  delegated  broad 
authority  regarding  acquisition 
functions,  pursuant  to  48  CFR  1.601. 

§21.635    Contracting  officer. 

A  person  with  the  authority  to  enter 
into,  administer,  and/or  terminate 
contracts  and  make  related 
determinations  and  findings.  A  more 
detailed  definition  of  the  term  appears 
at  48  CFR  2.101. 


§  21 .640    Cooperative  agreement. 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6305,  is  used  to  enter 
into  the  same  kind  of  relationship  as  a 
grant  (see  definition  "grant"),  except 
that  substantial  involvement  is  expected 
between  the  Department  of  Defense  and 
the  recipient  when  carrying  out  the 
activity  contemplated  by  the 
cooperative  agreement.  The  terra  does 
not  include  "cooperative  research  and 
development  agreements"  as  defined  in 
15  U.S.C.  3710a. 

§21.645    Deviation. 

The  issuance  or  use  of  a  policy  or 
procedure  that  is  inconsistent  with  the 
DoDGARs. 

§  21 .650    DoD  Components. 

The  Office  of  the  Secretar\'  of  Defense, 
the  Military  Departments,  the  Defense 
Agencies,  and  DoD  Field  Activities. 

§21.655    Grant. 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6304,  is  used  to  enter 
into  a  relationship: 

(a)  Of  which  the  principal  purpose  is 
to  transfer  a  thing  of  value  to  the 
recipient  to  cany  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Department  of  Defense's  direct  benefit 
or  use. 

(b)  In  which  substantial  involvement 
is  not  expected  between  Lne  Department 
of  Defense  and  the  recipient  when 
carrying  out  the  activity  contemplated 
by  the  grant. 

§  21 .660    Grants  officer. 

An  official  with  the  authority  to  enter 
into,  administer,  and/or  terminate  grants 
or  cooperative  agreements. 


§21.665    Nonprocurement  instrument. 

A  legal  instrument  other  than  a 
procurement  contract.  Examples  include 
instruments  of  financial  assistance,  such 
as  grants  or  cooperative  agreements,  and 
those  of  technical  assistance,  which 
provide  services  in  lieu  of  money. 

§  21 .670    Procurement  contract. 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6303.  reflects  a 
relationship  between  the  Federal 
Government  and  a  State,  a  local 
government,  or  other  recipient  when  the 
principal  purpose  of  the  instrument  is  to 
acquire  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal 
Government.  See  the  more  detailed 
definition  for  contract  at  48  CFR  2.101. 

§21.675    Recipient. 

An  organization  or  other  entity 
receiving  an  award  from  a  DoD 
Component. 

§  21 .680    Technoiogy  investment 
agreements. 

A  special  class  of  assistance 
instruments  used  to  increase 
involvement  of  commercial  firms  in 
defense  research  programs  and  for  other 
purposes  related  to  integrating  the 
commercial  and  defense  sectors  of  the 
nation's  technology  and  industrial  base. 
Technology-  investment  agreements 
include  one  kind  of  cooperative 
agreement  with  provisions  tailored  for 
involving  commercial  firms,  as  well  as 
one  kind  of  other  assistance  transaction. 
Technolog\^  investment  agreements  are 
described  more  fully  in  32  CFR  part  37, 


Appendix  A  to  Part  21  —  Instruments  to  Which  DoDGARs  Portions  Apply 


DoDGARs 


which  addresses  '  '  * 


applies  to  *  *  ' 


Part  21: 
(32  CFR  part  21), 
part  D  and  E. 


Pan  21: 
(32  CFR  part  21), 
part  D. 
Part  21: 
(32  CFR  part  21), 
part  E. 

Part  22: 
(32  CFR  part  22) 

Part  25: 
(32  CFR  part  25), 
A  through  E. 


Sub- 


Sub- 


Sub- 


The  Defense  Grant  and  Agreement  Regulatory  Systerr>    "awards  '  which  are  grants    cooperative  agreements 
and  the  DoD  Grant  and  Agreement  Regulations.  technology  investment  agreements  (TIAs)   and  other 

nonprocurement    instruments    subject   to   one    more 
I      parts  of  the  DoDGARs 

Authorities  and  responsiblltles  for  assistance  award  and    grants,  cooperative  agreements,  and  TIAa 
administration 


DoD  Components'  infomiation  reporting  requirements  ... 


grants,  cooperative  agreements,  TiAs  and  other  non- 
procurement  instruments  subject  to  reporting  require- 
ments in  31  use  chapter  61 


DoD  grants  officers'  responsibilities  for  award  and  ad-    grants  and  cooperative  agreements  other  than  TIAs 
ministration  of  grants  and  cooperative  agreements 


Suparts  I  Governmentwide  debarment  and  suspension  require- 
ments. 


Nonprocurement  generally,  which  is  grants  cooperative 
agreements.  TIAs.  and  other  instruments  included  m 
the  definition  of  "pnmary  covered  transaction  at  32 
CFR  25  llO(a)(l)(i).  with  the  exceptions  identified  at 
32  CFR  25  110(a)(2). 
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DoDGARs*  • 


Part  25: 
(32  CFR  part  25).  Sub- 
part F. 

Part  28; 
(32  CFR  part  28)  


Part  32: 
(32  CFR  part  32) 


Part  33: 
(32  CFR  part  33) 


Part  34: 
(32  CFR  part  34) 


Part  37: 
(32  CFR  part  37) 


which  addresses 


applies  to 


Govemmentwide  drug-free  workplace  requirements 


Govemmentwide  restrictions  on  lobbying 


Administrative  requirements  for  grants  and  agreements 
with  institutions  of  higher  education,  hospitals,  and 
other  non-profit  organizations. 


Administrative  requirements  for  grants  and  agreements 
with  State  and  local  governments. 


Administrative  requirements  for  grants  and  agreements 
with  for-profit  organizations 


Agreements  officers'  responsibilities  for  award  and  ad- 
ministration of  TIAs. 


financial  assistance  generally,  including  cooperative 
agreements  and  TIAs,  as  included  in  the  definition  of 
"grant"  at  32  CFR  25.605(b)(7). 

grants,  cooperative  agreements  and  other  financial  as- 
sistance instruments,  including  TIAs,  that  are  in- 
cluded in  the  definitions  of  "Federal  grant"  and  "Fed- 
eral cooperative  agreement"  at  32  CFR  28.105. 

grants,  cooperative  agreements  other  than  TIAs,  and 
other  assistance  included  in  "award,"  as  defined  in 
32  CFR  32.2.  Portions  of  this  part  apply  to  TIAs,  but 
only  as  32  CFR  part  37  refers  to  them  and  makes 
them  apply. 

grants,  cooperative  agreements  other  than  TIAs,  and 
other  assistance  included  in  "grant,"  as  defined  in  32 
CFR  33.3.  Portions  of  this  part  apply  to  TIAs,  but  only 
as  32  CFR  part  37  refers  to  them  and  makes  them 
apply. 

grants  and  cooperative  agreements  other  than  TIAs 
("awards,"  as  defined  in  32  CFR  34.2).  Portions  of 
this  part  apply  to  TIAs,  but  only  as  32  CFR  part  37 
refers  to  them  and  makes  them  apply. 

TIAs.  Note  that  this  part  refers  to  portions  of  DoDGARs 
parts  32,  33,  and  34  that  apply  to  TIAs. 


PART  22— {AMENDED] 

2.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

§22.105    [Amended] 

3.  Section  22.105  is  amended  by 
removing  "32  CFR  21.130"  in  the  first 
sentence  and  adding  "32  CFR  part  21 , 
subpart  F"  in  its  place. 

§22^10    [Amended] 

4.  Section  22.210  is  amended  by 
removing  "32  CFR  21.205(b]"  in 
paragraph  (a)(1)  and  adding  "32  CFR 
21.410  through  21.420"  in  its  place, 

§22.220    [Amended] 

5.  Section  22.220  is  amended  by 
removing  "32  CFR  21.115(b)(1)"  in 
paragraph  (a)(1)  and  adding  "32  CFR 
21.320.(a)"  in  its  place. 

§22.605    [Amended] 

6.  Section  22.605  is  amended  by 
removing  "3-2  CFR  part  21,  subpart  C" 
in  paragraph  (b)  and  adding  "32  CFR 
part  21,  subpart  E"  in  its  place. 

PART  32— {AMENDED] 

7.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

§32.4    [Amended] 

8.  Section  32.4  is  amended  by: 

a.  Removing  "32  CFR  21.125(a)  and 
(c)"  in  paragraph  (a)  and  adding  "32 


CFR  21.335(a)  and  21.340"  in  its  place: 

and 

b.  Removing  "32  CFR  21.125(b)  and 
(c)"  in  paragraph  (c)(2)  and  adding  "32 
CFR  21.335(b)  and  21.340"  in  its  place. 

§32.11     [Amended] 

9.  Section  32.11  is  amended  by 
removing  "32  CFR  21.205(a)  and"  in 
paragraph  (a)(2). 

PART  34— {AMENDED] 

10.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

11.  The  definition  of  "award"  in 

§  34.2  is  amended  to  read  as  follows: 

§34.2    Definitions. 

«         *         »         *         * 

Award.  A  grant  or  a  cooperative 
agreement  other  than  a  technology 
investment  agreement  (TIA).  TIAs  are 
covered  by  part  37  of  the  DoDGARs  (32 
CFR  part  37).  Portions  of  this  part  may 
apply  to  a  TIA,  but  only  to  the  extent 
that  32  CFR  part  37  makes  them  apply. 


§34.3    [Amended] 

12.  Section  34.3  is  amended  by: 

a.  Removing  "32  CFR  21.125(a)"  in 
paragraph  (a)  and  adding  "32  CFR 
21.335(a)  and  21.340"  in  its  place;  and 

b.  Removing  "32  CFR  21.125(b) 
and(c)"  in  paragraph  (c)  and  adding  "32 
CFR  21.335(b)  and  21.340"  in  its  place. 

13.  Part  37  is  added  to  read  as  follows: 


PART  37— TECHNOLOGY 
INVESTMENT  AGREEMENTS 

Subpart  A— General 

Sec. 

37.100    What  does  this  part  do? 

37.105    Does  this  part  cover  all  types  of 

instruments  that  10  U.S.C.  2371 

authorizes? 
37.110    What  type  of  instruments  are 

technology  investment  agreements 

(TIAs)? 
37.115    For  what  purposes  are  TIAs  used? 
37.120    Can  my  organization  award  or 

administer  TIAs? 
37.125    May  I  award  or  administer  TIAs  if  I 

am  authorized  to  award  or  administer 

other  assistance  instruments? 
37.130    Which  other  parts  of  the  DoD  Grant 

and  Agreement  Regulations  apply  to 

TIAs? 

Subpart  B— Appropriate  Use  of  Technology 
Investment  Agreements 

37.200    What  are  my  responsibilities  as  an 

agreements  officer  for  ensuring  the 

appropriate  use  of  TIAs? 
37.205    What  judgments  must  I  make  about 

the  nature  of  the  project? 
37.210    To  what  types  of  recipients  may  I 

award  a  TIA? 
37.215    What  must  I  conclude  about  the 

recipient's  commitment  and  cost 

sharing? 
37.220    How  involved  should  the 

Government  program  official  be  in  the 

project? 
37.225    What  judgment  must  I  make  about 

the  benefits  of  using  a  TIA? 
37.230    May  I  use  a  TIA  if  a  participant  is 

to  receive  fee  or  profit? 
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Subpart  C — Expenditure-Based  and  Fixed- 
Support  Technology  Investment 
Agreements 

37.300     What  is  the  difference  between  an 
expenditure-based  and  fixed-support 
TIA? 

37.305     When  mav  1  use  a  fixed-support 
TIA? 

37.310     When  would  1  use  an  expenditure- 
based  TIA' 

37.315     What  are  the  advantages  of  using  a 
fixed-support  TIA? 

Subpart  D — Competition  Phase 

37.400     Must  I  use  competitive  procedures 

to  award  TIAs? 
37.405     What  must  my  announcement  or 

solicitation  include? 
37.410    Should  my  announcement  or 

solicitation  state  that  TIAs  mav  be 

awarded? 
37.415     Should  1  address  cost  sharing  in  the 

announcement  or  solicitation? 
37.420     Should  I  tell  proposers  that  we  will 

not  disclose  information  that  they 

submit':' 

Subpart  E— Pre-Award  Business  Evaluation 

37.500    What  must  my  pre-award  business 

evaluation  address? 
37.505     What  resourr;es  are  available  to 

assist  me  during  the  pre-award  business 

evaluation? 

Recipient  Qualification 

37.510     What  are  my  responsibilities  for 

determining  that  a  recipient  is  qualified' 

37.515     Must  I  do  anything  additional  to 
determine  the  qualification  of  a 
consortium? 

Total  Funding 

37.520     What  is  my  responsibilitv  for 
determining  that  the  total  project 
funding  is  reasonable? 

Cost  Sharing 

37.525     What  is  my  responsibility  for 

determining  the  value  and 

reasonableness  of  the  recipient's  cost 

sharing  contribution? 
37.530     What  f;riteria  do  I  use  in  deciding 

whether  to  accept  a  recipient's  cost 

sharing? 
37.535     How  do  1  value  cost  sharing  related 

to  real  property  or  equipment? 
37.540     May  I  accept  fully  depreciated  real 

propertv'  or  equipment  as  cost  sharing? 
37.545     May  I  accept  costs  of  prior  research 

as  cost  sharing? 
37.550     May  I  accept  intellectual  property  as 

cost  sharing? 
37.555     How  do  I  value  a  recipient's  other 

contributions? 

Fixed-Support  or  Expenditure-Based 
Approach 

37.560     .Must  I  be  able  to  estimate  project 

expenditures  precisely  in  order  to  justifv 

use  of  a  fixed-support  TIA? 
37.565     May  I  use  a  hybrid  instrument  that 

provides  fixed  support  for  only  a  portion 

of  a  project? 


Accounting.  Payments,  and  Recovery  of 
Funds 

37.570     What  must  i  do  if  a  C.-\S-covered 

participant  accounts  differently  for  its 

own  and  the  Federal  Government  shares 

of  project  costs.' 
37.575     What  are  my  responsibilities  for 

determining  milestone  pavment 

amounts? 
37.580     What  is  ret  overy  of  funds  and  when 

should  I  consider  including  it  in  m\ 

TIA'' 

Subpart  F— Award  Terms  Affecting 
Participants'  Financial,  Property,  and 
Purchasing  Systems 

37.600     Which  administrative  matters  are 

covered  in  this  sutTpart? 
37.605     What  is  the  general  policv  on 

participants'  financial,  propertv,  and 

purchasing  systems? 
.^7.610     Must  I  tell  participants  what 

requirements  they  are  to  flow  down  for 

subawardees'  systems? 

Financial  Matters 

37.615     What  standards  do  I  include  for 

financial  systems  of  for-profit  firms? 
37.620    What  financial  management 

standards  do  I  include  for  nonprofit 

participants' 
37.625     What  c:ost  principles  or  standards  do 

I  require  for  for-profit  participants' 
37.630     Must  I  require  a  for-profit  firm  to  use 

Federally  approved  indirect  cost  rates? 
37.635     What  cost  principles  do  1  require  a 

nonprofit  participant  to  use' 
37.640     Must  I  include  a  provision  for  audits 

of  for-profit  participants? 
37.645     Must  I  require  periodic  svstem 

audits,  as  well  as  award-specific  audits. 

of  for-profit  participants' 
37.650     Who  must  1  identify  as  the  auditor 

for  a  for-profit  partic:ipant? 
37.655     Must  I  specify-  the  frequency  of  IPAs' 

periodic  audits  of  for-profit  participants? 
37.660     What  else  must  I  spec  ify  concerning 

audits  of  for-profit  participants  b\'  IPAs? 
37.665     Must  1  require  nonprofit  participants 

to  have  periodic  systems  audits? 
37.670     Must  I  require  participants  to  now- 
down  audit  requirements  to 

subrecipients' 
37.675     Must  I  report  when  I  enter  into  a 

TIA  allowing  a  for-profit  firm  to  use  an 

IP  A' 
37.680     Must  I  require  a  participant  to  report 

when  it  enters  into  a  subaward  allowing 

a  for-profit  firm  to  use  an  IF.A? 

Property 

.'57.685     Ma\'  I  allow  for-profit  firms  to 

purchase  real  property  and  equipment 

with  project  funds? 
37.690     How  are  nonprofit  participants  to 

manage  real  property  and  equipment? 
37.695     What  are  the  requirements  for 

Federally  owned  propertv' 
37.700     What  are  the  requirements  for 

supplies? 

Purchasing 

37.705     What  standards  do  I  int  lude  for 
purchasing  systems  of  for-profit  firms? 

37.710    What  standards  do  I  include  for 
purchasing  systems  of  nonprofit 
organizations? 


Subpart  G— Award  Terms  Related  to  Other 
Administrative  Matters 

37.800    Which  administrative  matters  are 
covered  in  this  subpart? 

Payments 

37.805     If  I  am  awarding  a  TIA.  what 
payment  methods  may  I  sperifv? 

37.810     What  should  my  TlA's  provisions 
specify  for  the  method  and  frequency  of 
recipients'  payment  requests? 

37.815     May  the  Government  withhold 
payments? 

37.820    Must  I  require  a  recipient  to  return 
interest  on  advance  payments? 

Revision  of  Budget  and  Program  Plans 

37.825     Must  1  require  the  recipient  to  obtain 
prior  approval  from  the  Government  for 
changes  in  plans? 

37.830    May  I  let  a  recipient  charge  pre- 
award  costs  to  the  agreement? 

Program  Income 

37.835     What  requirements  do  I  include  for 
program  income? 

Intellectual  Property 

37.840     What  generaJ  approach  should  I  take 

in  negotiating  data  and  patent  rights? 
37.845  What  data  rights  should  I  obtain? 
37.850    Should  1  require  recipients  to  mark 

data? 
37.855     How  should  I  handle  protected  data? 
37.860    What  rights  should  I  obtain  for 

inventions? 
37.865    Should  my  patent  provision  include 

march-in  rights? 
37.870    Should  I  require  recipients  to  mark 

documents  related  to  inventions? 
37.875     Should  my  TIA  include  a  provision 

concerning  foreign  access  to  technology? 

Financial  and  Programmatic  Reporting 

37.880     What  requirements  must  1  include 

for  periodic  reports  on  program  and 

business  status? 
37.885     Ma\'  I  require  updated  program 

plans? 
37.890    Must  I  require  a  final  performance 

report? 
37.895     How-  is  the  final  performance  report 

to  be  sent  to  the  Defense  Technical 

Information  Center? 
37,900     May  1  tell  a  participant  that 

information  in  financial  and 

programmatic  reports  will  not  be 

publicly  disclosed? 
37.905     Must  I  make  receipt  of  the  final 

performance  report  a  condition  for  final 

payment? 

Records  Retention  and  Access  Requirements 

37.910     How  long  must  I  require  participants 
to  keep  records  related  to  the  TIA? 

37.915     What  requirement  for  access  to  a  for- 
profit  participant's  records  do  I  include 
in  a  TIA' 

37.920    What  requirement  for  access  to  a 
nonprofit  participant's  records  do  I 
include  in  a  TI.-\' 

Termination  and  Enforcement 

37.925     What  requirements  do  I  include  for 

termination  and  enforcement? 


21496 


Federal  Register / Vol.  67,  No.  83 /Tuesday.  April  30.  2002 / Proposed  Rules 


Subpart  K— Executing  the  Award 

37.1000    What  are  my  responsibilities  at  the 
time  of  award? 

The  Award  Document 

37.1005    What  are  my  general 

responsibilities  concerning  the  award 

document? 
37,1010    What  substantive  issues  should  my 

award  document  address? 
37.1015    How  do  I  decide  who  must  sign  the 

TIA  if  the  recipient  is  an  unincorporated 

consortium? 

Reporting  Information  About  the  Award 

37.1020    What  must  I  document  in  my 

award  file? 
37.1025    Must  I  report  information  to  the 

Defense  Assistance  Awards  Data  System? 
37.1030    What  information  must  1  report  to 

the  Defense  Technical  Information 

Center? 
37.1035    How  do  1  know  if  my  TIA  uses  the 

10  U.S.C.  2371  authority  and  1  must 

report  additional  data  under 

§  37.1030(b)? 
S  37.1040    When  and  how  do  1  report 

information  required  by  §37.1035? 

Distributing  Copies  of  the  Award  Document 

37.1045    To  whom  must  I  send  copies  of  the 
award  document? 

Subpart  I— Post-Award  Administration 

37.1100    What  are  my  responsibilities 

generally  as  an  administrative 

agreements  officer  for  a  TIA? 
37.1105    What  additional  duties  do  I  have  as 

the  administrator  of  a  TIA  with  advance 

payments  or  payable  milestones? 
37.1110    What  other  responsibilities  related 

to  payments  do  I  have? 
37.1115    What  are  my  responsibiUties 

related  to  participants'  single  audits? 
37.1120    When  and  how  may  I  request  an 

award-specific  audit? 

Subpart  J— Definitions  of  Terms  Used  in 
This  Part 

37.1205    Advance. 

37.1210    Advanced  research. 

37.1215    Agreements  officer. 

37.1220    Applied  research. 

37.1225    Articles  of  collaboration. 

37.1230    Assistance. 

37.1235    Award-specific  audit. 

37.1240    Basic  research. 

37.1245    Cash  contributions. 

37.1250    Cormnercial  firm. 

37.1255    Consortium. 

37.1260    Cooperative  agreement. 

37.1265    Cost  sharing. 

37.1270    Data. 

37.1275    DoD  Component. 

37.1280    Equipment. 

37.1285    Expenditure-based  award. 

37.1290    Expenditures  or  outlays. 

37.1295    Grant. 

37.1300    In-kind  contributions. 

37.1305     Institution  of  higher  education. 

37.1310    Intellectual  property. 

37.1315    Nonprofit  organization. 

37.1320    Participant. 

37.1325    Periodic  audit. 

37.1330    Procurement  contract. 

37.1335    Program  income. 


37.1340     Program  official. 

37.1345     Property. 

37.1350     Real  property. 

37.1355     Recipient. 

37.1360     Research. 

37.1365     Supplies. 

37.1370    Termination. 

37.1375    Technology  investment 
agreements. 

Appendix  A  to  Part  37— What  is  the  Civil- 
Military  Integration  Policy  that  is  the 
Basis  for  Technology  Investment 
Agreements? 

Appendix  B  to  Part  37— What  Type  of 

Instrument  is  a  TIA  and  What  Statutory 
Authorities  Does  it  Use? 

Appendix  C  to  Part  37What  is  the  Desired 
Coverage  for  Periodic  Audits  of  For- 
Profit  Participants  to  be  Audited  by 
IP  As? 

Appendix  D  to  Part  37— What  Common 
National  Policy  Requirements  May 
Apply  and  Need  to  Be  Included  in  TIAs? 

Appendix  E  to  Part  37— What  Provisions  May 
a  Participant  Need  to  Include  when 
Purchasing  Goods  or  Services  Under  a 
TIA? 
Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 


SubfMTt  A-General 

§37.100    What  does  this  part  do? 

This  part  establishes  uniform  policies 
and  procedures  for  the  DoD 
Components'  award  and  administration 
of  technology  investment  agreements 

(TIAs). 

§  37.1  OS    Does  this  part  cover  ali  types  of 
instruments  that  10  U.S.C.  2371  authorl»s? 

No,  this  part  covers  only  TIAs,  some 
of  which  use  the  authority  of  10  U.S.C. 
2371  (see  appendix  B  to  this  part).  This 
part  does  not  cover  assistance 
instruments  other  than  TIAs  that  use  the 
authority  of  10  U.S.C.  2371.  It  also  does 
not  cover  acquisition  agreements  for 
prototype  projects  that  use  10  U.S.C. 
2371  authority  augmented  by  the 
authority  in  section  845  of  Public  Law 
103-160,  as  amended. 

§  37 . 1 1 0    What  type  of  instruments  are 
technoiogy  investment  agreements  (TIAs)? 

TIAs  are  assistance  instruments  used 
to  stimulate  or  support  research.  As 
discussed  in  appendix  B  to  this  part,  a 
TIA  may  be  either  a  kind  of  cooperative 
agreement  or  a  type  of  assistance 
transaction  other  than  a  grant  or 
cooperative  agreement. 


§  37.1 1 5    For  what  purposes  are  TIAs 
used? 

The  ultimate  goal  for  using  TIAs,  like 
other  assistance  instnunents  used  in 
defense  research  programs,  is  to  foster 
the  best  technologies  for  future  defense 
needs.  TIAs  differ  from  and  complement 
other  assistance  instruments  available  to 
agreements  officers,  in  that  TIAs  address 
the  goal  by  fostering  civil-military 


integration  (see  appendix  A  to  this  part). 
TIAs  therefore  are  designed  to: 

(a)  Reduce  barriers  to  commercial 
firms'  participation  in  defense  research, 
to  give  the  Department  of  Defense  (DoD) 
access  to  the  broadest  possible 
technology  and  industrial  base. 

(b)  Promote  new  relationships  among 
performers  in  both  the  defense  and 
commercial  sectors  of  that  technology 
and  industrial  base. 

(c)  Stimulate  performers  to  develop, 
use,  and  disseminate  improved 
practices. 

§  37.1 20    Can  my  organization  award  or 
administer  TIAa? 

Your  office  may  award  or  administer 
TIAs  if  it  has  a  delegation  of  the 
authorities  in  10  U.S.C.  2371,  as  well  as 
10  U.S.C.  2358.  If  your  office  is  in  a 
Military  Department,  it  must  have  a 
delegation  of  the  authority  of  the 
Secretary  of  that  Military  Department 
under  those  statutes.  If  your  office  is  in 
a  Defense  Agency,  it  must  have  a 
delegation  of  the  authority  of  the 
Secretary  of  Defense  under  10  U.S.C. 
2358  and  2371.  Your  office  needs  those 
authorities  to  be  able  to: 

(a)  Enter  into  cooperative  agreements 
to  stimulate  or  support  research,  using 
the  authority  of  10  U.S.C.  2358,  as  well 
as  assistance  transactions  other  than 
grants  or  cooperative  agreements,  using 
the  authority  of  10  U.S.C.  2371.  The 
reason  that  both  authorities  are  needed 
is  that  a  TIA,  depending  upon  its  patent 
rights  provision  (see  appendix  B  to  this 
part),  may  be  either  a  cooperative 
agreement  or  a  type  of  assistance 
transaction  other  than  a  grant  or 
cooperative  agreement. 

(b)  Recover  funds  from  a  recipient  and 
reuse  the  funds  for  program  purposes,  as 
authorized  by  10  U.S.C.  2371  and 
described  in  §  37.580. 

(c)  Exempt  certain  information 
received  from  proposers  from  disclosure 
under  the  Freedom  of  Information  Act, 
as  authorized  by  10  U.S.C.  2371  and 
described  in  §37.420. 

§  37.1 25    IMay  I  award  or  administer  TIAs  if 
I  am  authorized  to  award  or  administer 
other  assistance  instruments? 

(a)  You  must  have  specific 
authorization  to  award  or  administer 
TIAs.  Being  authorized  to  award  or 
administer  grants  and  cooperative 
agreements  is  not  sufficient;  a  grants 
officer  is  an  agreements  officer  only  if 
the  statement  of  appointment  also 
authorizes  the  award  or  administration 

of  TIAs. 

(b)  You  receive  that  authorization  in 
the  same  way  that  you  receive  authority 
to  award  other  assistance  instruments, 
as  described  in  32  CFR  21.215,  21.225. 
and  21.230. 
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§  37.130    Which  other  parts  of  the  DoD 
Grant  and  Agreement  Regulations  apply  to 
TlAs? 

(a)  TIAs  are  explicitly  covered  in  this 
part  and  part  21  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs).  Part 
21  (32  CFR  part  21)  addresses  deviation 
procedures  and  other  general  matters 
that  relate  to  the  DoDGARs.  to  DoD 
Components'  authorities  and 
responsibilities  for  assistance 
instruments,  and  to  requirements  for 
reporting  information  about  assistance 
awards. 

(b)  Two  additional  parts  of  the 
DoDGARs  apply  to  TIAs.  although  they 
do  not  mention  TIAs  explicitly.  They 
are: 

(1)  Part  25  (32  CFR  part  25),  on 
debarment,  suspension,  and  drug-free 
workplace  requirements,  which  applies 
because  it  covers  nonprocurement 
instruments  in  general;  and 

(2)  Part  28  (32  CFR  part  28),  on 
lobbying  restrictions,  which  applies  by 
law  (31  U.S.C.  1352)  to  TIAs  that  are  ' 
cooperative  agreements  and  as  a  matter 
of  DoD  policy  to  all  other  TIAs. 

(c)  Portions  of  four  other  DoDGARs 
parts  apply  to  TIAs  only  as  cited  by 
reference  in  this  part.  Those  parts  of  the 
DoDGARs  are  parts  22.  32,  33,  and  34 
(32  CFR  parts  22.  32,  33,  and  34). 

Subpart  B— Appropriate  Use  of 
Technology  Investment  Agreements 

§  37.200    What  are  my  responsibilities  as 
an  agreements  officer  for  ensuring  the 
appropriate  use  of  TIAs? 

You  must  ensure  that  you  use  TIAs 
only  in  appropriate  situations.  To  do  so. 
you  must  conclude  that  the  use  of  a  TIA 
is  justified  based  on: 

(a)  The  nature  of  the  project,  as 
discussed  in  §  37.205; 

(b)  The  tvpe  of  recipient,  addressed  in 
§37.210; 

(c)  The  recipient's  conunitment  and 
cost  sharing,  as  described  in  §  37.215; 

(d)  The  degree  of  involvement  of  the 
Government  program  official,  as 
discussed  in  §  37.220;  and 

(e)  Your  judgment  that  the  use  of  a 
TLA  could  benefit  defense  research 
objectives  in  ways  that  likely  would  not 
happen  if  another  type  of  assistance 
instrument  were  used.  Your  answers  to 
the  four  questions  in  §  37.225  should  be 
the  basis  for  your  judgment. 

§  37.205    What  judgments  must  I  make 
about  the  nature  of  the  project? 

You  must: 

(a)  Conclude  that  the  principal 
purpose  of  the  project  is  stimulation  or 
support  of  research  (i.e.,  assistance), 
rather  than  acquiring  goods  or  services 
for  the  benefit  of  the  Government  (i.e., 
acquisition); 


(b)  Decide  that  the  basic,  applied,  or 
advanced  research  project  is  relevant  to 
the  policy  objective  of  civil-militarv* 
integration  (see  appendix  A  of  this  part); 
and 

(c)  Ensure  that,  to  the  maximum 
extent  practicable,  any  TIA  that  uses  the 
authority  of  10  U.S.C."2371  (see 
appendix  B  of  this  part)  does  not 
support  research  that  duplicates  other 
research  being  conducted  under  existing 
programs  carried  out  by  the  Department 
of  Defense.  This  is  a  statutory 
requirement  of  10  U.S.C.  2371. 

(d)  When  your  TIA  is  a  type  of 
assistance  transaction  other  than  a  grant 
or  cooperative  agreement,  satisfy  the 
condition  in  10  U.S.C.  2371  to  judge 
that  the  use  of  a  standard  grant  or 
cooperative  agreement  for  the  research 
project  is  not  feasible  or  appropriate.  As 
discussed  in  appendix  B  to  this  part: 

(1)  This  situatioiLarises  if  your  TIA 
includes  a  patent  provision  that  is  less 
restrictive  than  is  possible  under  the 
Bayh-Dole  statute  (because  the  patent 
provision  is  what  distinguishes  a  TIA 
that  is  a  cooperative  agreement  from  a 
TIA  that  is  an  assistance  transaction 
other  than  a  grant  or  cooperative 
agreement). 

(2)  You  satisfy  the  requirement  to 
judge  that  a  standard  cooperative 
agreement  is  not  feasible  or  appropriate 
when  you  judge  that  execution  of  the 
research  project  warrants  a  less 
restrictive  patent  provision  than  is 
possible  under  Bayh-Dole. 

§  37.21 0    To  What  types  of  recipients  may 
I  award  a  TIA? 

(a)  As  a  matter  of  DoD  policy,  you 
may  award  a  TIA  only  when  one  or 
more  for-profit  firms  are  to  be  involved 
either  in  the: 

(1)  Performance  of  the  research 
project;  or 

(2)  The  commercial  application  of  the 
research  results.  In  that  case,  you  must 
determine  that  the  nonprofit  performer 
has  at  least  a  tentative  agreement  with 
specific  for-profit  partners  who  plan  on 
being  involved  when  there  are  results  to 
transition.  You  should  review  the 
agreement  between  the  nonprofit  and 
for-profit  partners,  because  the  for-profit 
partners'  involvement  is  the  basis  for 
using  a  TIA  rather  than  another  type  of 
assistance  instrument. 

(b)  Consistent  with  the  goals  of  civil- 
military  integration,  TIAs  are  most 
appropriate  when  one  or  more 
commercial  firms  (as  defined  at 

§  37.1250)  are  to  be  involved  in  the 
project. 

(c)  You  are  encouraged  to  make 
awards  to  consortia  (a  consortium  may 
include  one  or  more  for-profit  firms,  as 
well  as  State  or  local  government 


agencies,  institutions  of  higher 
education,  or  other  nonprofit 
organizations).  The  reasons  are  that: 

(1)  When  multiple  performers  are 
participating  as  a  consortium,  they  are 
more  equal  partners  in  the  research 
performance  than  usually  is  the  case 
with  a  prime  recipient  and  subawards, 
All  of  them  therefore  are  more  likely  to 
be  directly  involved  in  developing  and 
revising  plans  for  the  research  effort, 
reviewing  technical  progress,  and 
overseeing  financial  and  other  business 
matters.  That  feature  makes  consortia 
well  suited  to  building  new 
relationships  among  performers  in  the 
defense  and  commercial  sectors  of  the 
technology  and  industrial  base,  a 
principal  objective  for  the  use  of  TIAs. 

(2)  In  addition,  interactions  among  the 
participants  within  a  consortium 
potentially  provide  a  self-governance 
mechanism.  The  potential  for  additional 
self-governance  is  particularly  good 
when  a  consortium  includes  multiple 
for-profit  participants  that  normally  are 
competitors  within  an  industry. 

(d)  TIAs  also  may  be  used  for  carry-ing 
out  research  performed  by  single  firms 
or  multiple  performers  in  prime  award- 
subaward  relationships.  In  awarding 
TIAs  in  those  cases,  however,  you 
should  consider  providing  for  greater 
involvement  of  the  program  official  or  a 
way  to  increase  self-governance  (e.g..  a 
prime  award  with  multiple  subawards 
arranged  so  as  to  give  the  subrecipients 
more  insight  into  and  authority  and 
responsibility  for  programmatic  and 
business  aspects  of  the  overall  project 
than  they  usually  have). 

§  37.21 5    What  must  I  conclude  about  the 
recipient's  commitment  and  cost  sharing? 

(a)  You  should  judge  that  the 
recipient  has  a  strong  commitment  to 
and  self-interest  in  the  success  of  the 
project.  You  should  find  evidence  of 
that  commitment  and  interest  in  the 
proposal,  in  the  recipient's  management 
plan,  or  through  other  means.  A 
recipient's  self-interest  might  be  driven, 
for  example,  by  a  research  project's 
potential  for  fostering  technology  to  be 
incorporated  into  products  and 
processes  for  the  commercial 
marketplace. 

(b)  You  must  seek  cost  sharing.  The 
purpose  of  cost  share  is  to  ensure  that 
the  recipient  incurs  real  risk  that  gives 
it  a  vested  interest  in  the  project's 
success;  the  willingness  to  commit  to 
meaningful  cost  sharing  therefore  is  one 
good  indicator  of  a  recipient's  self- 
interest.  The  requirements  are  that: 

(1)  To  the  maximum  extent 
practicable,  the  non-Federal  parties 
carrying  out  a  research  project  under  a 
TIA  are  to  provide  at  least  half  of  the 
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costs  of  the  project.  Obtaining  this  cost 
sharing,  to  the  maximum  extent 
practicable,  is  a  statuton-  condition  for 
any  TIA  under  the  authority  of  10  U.S.C. 
2371,  and  is  a  matter  of  Dob  policy  for 
all  other  TIAs. 

(2)  The  parties  must  provide  the  cost 
sharing  from  non-Federal  resources  that 
are  available  to  them  unless  there  is 
specific  authority  to  use  other  Federal 
resources  for  that  purpose  (see 

§  37.530(f)). 

(c)  You  may  consider  whether  cost 
sharing  is  impracticable  in  a  given  case, 
unless  there  is  a  non-waivable,  statutory 
requirement  for  cost  sharing  that  applies 
to  the  particular  program  under  which 
the  award  is  to  be  made.  Before  deciding 
that  cost  sharing  is  impracticable,  you 
should  carefully  consider  whether  there 
are  other  factors  that  demonstrate  the 
recipient's  self-interest  in  the  success  of 
the  current  project. 

§  37^20    How  involved  should  the 
Government  program  official  be  in  the 
protect? 

(a)  TIAs  are  used  to  carry  out 
cooperative  relationships  between  the 
Federal  Government  and  the  recipient, 
which  requires  a  greater  level  of 
involvement  of  the  Government 
program  official  in  the  execution  of  the 
research  than  the  usual  oversight  of  a 
research  grant  or  procurement  contract. 
For  example,  program  officials  will 
participate  in  recipients'  periodic 
reviews  of  research  progress  and  will  be 
substantially  involved  with  the 
recipients  in  the  resulting  revisions  of 
plans  for  future  effort,  That  increased 
programmatic  involvement  before  and 
during  program  execution  with  a  TIA 
can  reduce  the  need  for  some  Federal 
financial  requirements  that  are 
problematic  for  commercial  firms. 

(b)  Some  aspects  of  their  involvement 
require  program  officials  to  have  greater 
knowledge  about  and  participation  in 
business  matters  that  traditionally 
would  be  your  exclusive  responsibility 
as  the  agreements  officer.  TIAs  therefore 
also  require  closer  cooperation  between 
program  officials  and  you.  as  the  one 
who  decides  business  matters. 

§  37.225    What  judgment  must  I  make 
about  the  benefits  of  using  a  TIA? 

Before  deciding  that  a  TIA  is 
appropriate,  you  also  must  judge  that 
using  a  TIA  could  benefit  defense 
research  objectives  in  ways  that  likely 
would  not  happen  if  anodier  type  of 
assistance  instnmient  were  used  (e.g..  a 
cooperative  agreement  subject  to  all  of 
the  requirements  of  32  CFR  part  34). 
You,  in  conjimction  with  Government 
program  officials,  must  consider  the 
questions  in  paragraphs  (a)  through  (d) 


of  this  section,  to  help  identify  the 
benefits  that  may  justify  using  a  TIA  and 
reducing  some  of  the  usual 
requirements.  In  accordance  with 
§  37.1030.  you  will  report  your  answers 
to  these  questions  to  help  the  DoD 
measure  the  Department-wide  benefits 
of  using  TIAs  and  meet  requirements  to 
report  to  the  Congress.  Note  that  you 
must  give  full  concise  answers  only  to 
questions  that  relate  to  the  benefits  that 
you  perceive  for  using  the  TIA,  rather 
than  another  type  of  funding 
instnmient,  for  the  particular  research 
project.  A  simple  "no"  or  "not 
applicable"  is  a  sufficient  response  for 
other  questions.  The  questions  are: 

(a)  Will  the  use  of  a  TIA  permit  the 
involvement  in  the  research  of  any 
commercial  firms  or  business  units  of 
firms  that  would  not  otherwise 
participate  in  the  project?  If  so; 

(1)  What  are  the  e)a)ected  benefits  of 
those  firms'  or  divisrons'  participation 
(e.g.,  is  there  a  specific  technology  that 
could  be  better,  more  readily  available, 
or  less  expensive)? 

(2)  Why  would  they  not  participate  if 
an  instrument  other  than  a  TIA  were 
used?  You  should  identify  specific 
provisions  of  the  TIA  or  features  of  the 
TIA  award  process  that  enable  their 
participation. 

(b)  Will  the  use  of  a  TIA  allow  the 
creation  of  new  relationships  among 
participants  at  the  prime  or  subtler 
levels,  among  business  units  of  the  same 
firm,  or  between  non-Federal 
participants  and  the  Federal 
Government  that  will  help  the  DoD  get 
better  technology  in  the  future?  If  so: 

(1)  Why  do  these  new  relationships 
have  the  potential  for  helping  the  DoD 
get  technology  in  the  futiue  that  is 
better,  more  affordable,  or  more  readily 
available? 

(2)  Are  there  provisions  of  the  TIA  or 
features  of  the  TIA  award  process  that 
enable  these  relationships  to  form?  If  so, 
you  should  be  able  to  identify 
specifically  what  they  are.  If  not,  you 
should  be  able  to  explain  specifically 
why  you  think  that  the  relationships 
could  not  be  created  if  an  assistance 
instrument  other  than  a  TIA  were  used. 

(c)  Will  the  use  of  a  TIA  allow  firms 
or  business  units  of  firms  that 
traditionally  accept  Government  awards 
to  use  new  business  practices  in  the 
execution  of  the  research  that  will  help 
us  get  better  technology,  help  us  get  new 
technology  more  quickly  or  less 
expensively,  or  facilitate  partnering 
with  commercial  firms?  If  so: 

(1)  What  specific  benefits  will  the 
DoD  potentially  get  from  the  use  of 
these  new  practices?  You  should  be  able 
to  explain  specifically  why  you  foresee 
a  potential  for  those  benefits. 


(2)  Are  there  provisions  of  the  TIA  or 
features  of  the  TIA  award  process  that 
enable  the  use  of  the  new  practices?  If 
so,  you  should  be  able  to  identify  those 
provisions  or  features  and  explain  why 
you  think  that  the  practices  could  not  be 
used  if  the  award  were  made  using  an 
assistance  instrument  other  than  a  TIA. 

(d)  Are  there  any  other  benefits  of  the 
use  of  a  TIA  that  could  help  the 
Department  of  Defense  better  meet  its 
objectives  in  carrying  out  the  research 
project?  If  so,  you  should  be  able  to 
identify  specifically  what  they  are.  how 
they  can  help  meet  defense  objectives.- 
what  features  of  the  TIA  or  award 
process  enable  the  DoD  to  realize  them, 
and  why  the  benefits  likely  would  not 
be  realized  if  an  assistance  instrument 
other  than  a  TIA  were  used. 


§  37.230    May  I  use  a  TIA  if  a  participant  is 
to  receive  fee  or  profit? 

In  accordance  with  32  CFR  22.205(b). 
you  may  not  use  a  TIA  if  any  participant 
is  to  receive  fee  or  profit.  Note  that  this 
policy  extends  to  all  performers  of  the 
research  project  carried  out  imder  the 
TIA,  including  any  subawards  for 
substantive  program  performance,  but  it 
does  not  preclude  participants'  or 
subreclpients'  payment  of  reasonable  fee 
or  profit  when  making  piurchases  from 
suppliers  of  goods  (e.g.,  supplies  and 
equipment)  or  services  needed  to  carry 
out  the  research. 

Subpart  C— Expenditure-Based  and 
Fixed-Support  Technoiogy  investment 
Agreements 

§  37.300    What  is  the  difference  between  an 
expenditure-based  and  fixed-support  TIA? 

The  fundamental  difference  between 
an  expenditure-based  and  fixed-support 
TIA  Is  that: 

(a)  For  an  expenditure-based  TIA.  the 
amoimts  of  interim  payments  or  the 
total  amount  ultimately  paid  to  the 
recipient  are  based  on  the  amoimts  the 
recipient  expends  on  project  costs.  If  a 
recipient  completes  the  project  specified 
at  the  time  of  award  before  it  expends 
all  of  the  agreed-upon  Federal  funding 
and  recipient  cost  sharing,  the  Federal 
Government  may  recover  its  share  of  the 
unexpended  balance  of  funds  or,  by 
mutual  agreement  with  the  recipient, 
amend  the  agreement  to  expand  the 
scope  of  the  research  project.  An 
expenditure-based  TIA  therefore  is 
analogous  to  a  cost-type  procurement 
contract  or  grant. 

(b)  For  a  fixed-support  TIA.  the 
amount  of  assistance  established  at  the 
time  of  award  is  not  meant  to  be 
adjusted  later  if  the  research  project  is 
carried  out  to  completion.  In  that  sense, 
a  fixed-support  TIA  is  somewhat 
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analogous  to  a  fixed-price  procurement 
contract  (although  "price,"  a  concept 
appropriate  to  a  procurement  contract 
for  buying  a  good  or  service,  is  not 
appropriate  for  a  TIA  or  other  assistance 
instrument  for  stimulation  or  support  of 
a  project). 

§  37.305    When  may  I  use  a  fixed-support 
TIA? 

You  may  use  a  fixed-support  TIA  if: 

(a)  The  agreement  is  to  support  or 
stimulate  research  with  outcomes  that 
are  well  defined,  observable,  and 
verifiable; 

(b)  You  can  reasonably  estimate  the 
resources  required  to  achieve  those 
outcomes  well  enough  to  ensure  the 
desired  level  of  cost  sharing  (see 
example  in  §  37.560(b)):  and 

(c)  Your  TIA  does  not  require  a 
specific  amount  or  percentage  of 
recipient  cost  sharing.  In  cases  where 
the  agreement  does  require  a  specific 
amount  or  percentage  of  cost  sharing,  a 
fixed-support  TIA  is  not  practicable 
because  the  agreement  has  to  specifv' 
cost  principles  or  standards  for  costs 
that  may  be  charged  to  the  project; 
require  the  recipient  to  track  the  costs 
of  the  project;  and  provide  access  for 
audit  to  allow  verification  of  the 
recipient's  compliance  with  the 
mandatory  cost  sharing.  You  therefore 
must  use  an  expenditure-based  TIA  if 
you: 

(1)  Have  a  non-waivable  requirement 
(e.g.,  in  statute)  for  a  specific  amount  or 
percentage  of  recipient  cost  sharing;  or 

(2)  Have  otherwise  elected  to  include 
in  the  TIA  a  requirement  for  a  specific 
amount  or  percentage  of  cost  sharing. 

§  37.310    When  would  I  use  an  expenditure- 
based  TIA? 

In  general,  you  must  use  an 
expenditure-based  TTA  under 
conditions  other  than  those  described  in 
§  37.305.  Reasons  for  any  exceptions  to 
this  general  rule  must  be  documented  in 
the  award  file  and  must  be  consistent 
with  the  policy  in  §  37.230  that 
precludes  payment  of  fee  or  profit  to 
participeuits. 

§  37.31 5    What  are  the  advantages  of  using 
a  fixed-support  TIA? 

In  situations  where  the  use  of  fixed- 
support  TIAs  is  permissible  (see 
§§  37.305  and  37.310),  their  use  may 
encourage  some  commercial  firms* 
participation  in  the  research.  With  a 
fixed-support  TIA,  you  can  eliminate  or 
reduce  some  post-award  requirements 
that  sometimes  are  cited  as 
disincentives  for  those  firms  to 
participate.  For  example,  a  fixed- 
support  TIA  need  not: 


(a)  Specify  minimum  standards  for 
the  recipient's  financial  management 
system. 

(b)  Specify  cost  principles  or 
standards  stating  the  types  of  costs  the 
recipient  may  charge  to  the  project. 

(cj  Provide  for  financial  audits  bv 
Federal  auditors  or  independent  public 
accountants  of  the  recipient's  books  and 
records. 

(d)  Set  minimum  standards  tor  the 
recipient's  purchasing  system. 

(e)  Require  the  recipient  to  prepare 
financial  reports  for  submission  to  the 
Federal  Government. 

Subpart  D— Competition  Phase 

§  37.400    Must  I  use  competitive 
procedures  to  award  TIAs? 

DoD  policy  is  to  award  TIAs  using 
merit-based,  competitive  procedures,  as 
described  in  32  CFR  22.315: 

(a)  In  even,'  case  where  required  by 
statute:  and 

(b)  To  the  maximum  extent 
practicable  in  all  other  cases. 

§  37.405    What  must  my  announcement  or 
solicitation  include? 

Your  announcement,  to  be  considered 
as  part  of  a  competitive  procedure,  must 
include  the  basic  information  described 
in  32  CFR  22.315(a).  Additional 
elements  for  you  to  consider  in  the  case 
of  a  program  that  may  use  TIAs  are 
described  in  §§  37.410  through  37,420. 

§  37.41 0    Should  my  announcement  or 
solicitation  state  that  TIAs  may  be 
awarded? 

Yes,  once  you  consider  the  factors 
described  in  subpart  B  of  this  part  and 
decide  that  TIAs  are  among  the  types  of 
instruments  that  you  may  award 
pursuant  to  a  solicitation,  it  is  important 
for  you  to  state  that  fact  in  the 
solicitation.  You  also  should  state  that 
TIAs  are  more  flexible  than  traditional 
Government  funding  instruments  and 
that  provisions  are  negotiable  in  areas 
such  as  audits  and  intellectual  property 
rights  that  may  cause  concern  for 
commercial  firms.  Doing  so  should 
increase  the  likelihood  that  commercial 
firms  will  be  willing  to  submit 
proposals. 

§  37.41 5    Should  I  address  cost  sharing  in 
the  announcement  or  solicitation? 

To  help  ensure  a  competitive  process 
that  is  fair  and  equitable  to  all  potential 
proposers,  you  should  state  clearly  in 
the  solicitation: 

(a)  The  types  of  cost  sharing  that  are 
acceptable: 

(b)  How  any  in-kind  contributions 
will  be  valued,  in  accordance  with 
§§  37.530  through  37.555;  and 

(c)  Whether  you  will  give  any 
consideration  to  alternative  approaches 


a  proposer  may  offer  to  demonstrate  its 
strong  commitment  to  and  self-interest 
in  the  project's  success,  in  accordance 
with  §37.215. 

§  37.420    Should  I  tell  proposers  that  we 
will  not  disclose  Information  that  they 
submit? 

Your  solicitation  should  tell  potential 
proposers  that: 

(a)  For  all  TIAs,  information  described 
in  paragraph  (b)  of  this  section  is 
exempt  from  disclosure  requirements  of 
the  Freedom  of  Information  .^ct 
(FOIA)(codified  at  5  U.S.C,  552)  for  a 
period  of  five  years  after  the  date  on 
which  the  DoD  Component  receives  the 
information  from  them. 

(b)  As  provided  in  10  U.S.C.  2371, 
disclosure  is  not  required,  and  may  not 
be  compelled,  under  FOIA  during  that 
period  if: 

(1)  A  proposer  submits  the 
information  in  a  competitive  or 
noncompetitive  process  that  could 
result  in  their  receiving  a  cooperative 
agreement  for  basic,  applied,  or 
advanced  research  under  the  authority 
of  10  U.S.C.  2358  or  any  other  type  of 
transaction  authorized  by  10  U.S.C, 
2371  (as  explained  in  appendix  B  to  this 
part,  that  includes  all  TIAs);  and 

(2)  The  type  of  information  is  among 
the  following  types  that  are  exempt: 

!i)  Proposals,  proposal  abstracts,  and 
supporting  documents;  and 

(ii)  Business  plans  and  technical 
information  submitted  on  a  confidential 
basis. 

(c)  If  proposers  desire  to  protect 
business  plans  and  technical 
information  for  five  years  from  FOIA 
disclosure  requirements,  they  must 
mark  them  with  a  legend  identifying 
them  as  documents  submitted  on  a 
confidential  basis. 

Subpart  E— Pre-Award  Business 
Evaluation 

§37.500    What  must  my  pre-award 
business  evaluation  address? 

(a)  You  must  determine  the 
qualification  of  the  recipient,  as 
described  in  §§37,510  and  37,515. 

(b)  As  the  business  expert  working 
with  the  program  official,  you  also  must 
address  the  financial  aspects  of  the 
proposed  agreement.  You  must: 

(1)  Determine  that  the  total  amount  of 
funding  for  the  proposed  effort  is 
reasonable,  as  addressed  in  §  37.520. 

(2)  Assess  the  value  and  determine 
the  reasonableness  of  the  recipient's 
proposed  cost  sharing  contribution,  as 
discussed  in  §§  37.525  through  37.555. 

(3)  If  you  are  contemplating  the  use  of 
a  fixed-support  rather  than  expenditiu^- 
based  TIA.  ensure  that  its  use  is 
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justified,  as  explained  in  §§  37.560  and 
37.565. 

(4)  Address  issues  of  inconsistent  cost 
accounting  by  traditional  Government 
contractors,  should  they  arise,  as  noted 
in  §37.570. 

(5)  Determine  amounts  for  milestone 
payments,  if  you  use  them,  as  discussed 
in  §37.575. 

§  37.505    What  resources  are  available  to 
assist  me  during  the  pre-award  business 
evaluation? 

Administrative  agreements  officers  of 
the  Defense  Contract  Management 
Agency  and  the  Office  of  Naval 
Research  can  share  lessons  learned  from 
administering  other  TlAs.  Program 
officials  can  be  a  source  of  information 
when  you  are  determining  the 
reasonableness  of  proposed  funding 
(e.g..  on  labor  rates,  as  discussed  in 
§  37.520)  or  establishing  observable  and 
verifiable  technical  milestones  for 
payments  (see  §  37.575).  Auditors  at  the 
Defense  Contract  Audit  Agency  can  act 
in  an  advisory  capacity  to  help  you 
determine  the  reasonableness  of 
proposed  amounts,  including  values  of 
in-kind  contributions  toward  cost 
sharing. 


Recipient  Qualification 

§  37.51 0    What  are  my  responsibilities  for 
determining  that  a  recipient  is  qualified? 

Prior  to  award  of  a  TIA,  your 
responsibilities  for  determining  that  the 
recipient  is  qualified  are  the  same  as 
those  of  a  grants  officer  who  is  awarding 
a  grant  or  cooperative  agreement.  Those 
responsibilities  are  described  in  subpart 
D  of  32  CFR  part  22.  When  the  recipient 
is  a  consortium  that  is  not  formally 
incorporated,  you  have  the  additional 
responsibility  described  in  §  37.515. 

§  37.51 5    Must  I  do  anything  additional  to 
determine  the  qualification  of  a 
consortium? 

(a)  When  the  prospective  recipient  of 
a  TIA  is  a  consortium  that  is  not 
formally  incorporated,  your 
determination  that  the  recipient  meets 
the  standard  at  32  CFR  22.415(a) 
requires  that  you.  in  consultation  with 
legal  counsel,  review  the  management 
plan  in  the  consortiums  collaboration 
agreement.  The  purpose  of  your  review 
is  to  ensiu-e  that  the  management  plan 
is  sound  and  that  it  adequately 
addresses  the  elements  necessary  for  an 
effective  working  relationship  among 
the  consortium  members.  An  effective 
working  relationship  is  essential  to 
increase  the  research  project's  chances 

of  success. 

(b)The  collaboration  agreement, 
commonly  referred  to  as  the  articles  of 
collaboration,  is  the  document  that  sets 


out  the  rights  and  responsibilities  of 
each  consortium  member.  It  binds  the 
individual  consortium  members 
together,  whereas  the  TIA  binds  the 
Government  and  the  consortium  as  a 
group  (or  the  Government  and  a 
consortium  member  on  behalf  of  the 
consortium,  as  explained  in  §  37.1015). 
The  document  should  discuss,  among 
other  things,  the  consortium's: 

(1)  Management  structiu-e. 

(2)  Method  of  making  payments  to 
consortium  members. 

(3)  Means  of  ensuring  and  overseeing 
members'  efforts  on  the  project. 

(4)  Provisions  for  members'  cost 
sharing  contributions. 

(5)  Provisions  for  ownership  and 
rights  in  intellectual  property  developed 
previously  or  under  the  agreement. 

Total  Funding 

§  37.520    What  is  my  responsibility  for 
determining  that  the  total  project  funding  is 
reasonable? 

In  cooperation  with  the  program 
official,  you  must  assess  the 
reasonableness  of  the  total  estimated 
budget  to  perform  the  research  that  will 
be  supported  by  the  agreement. 
Additional  guidance  follows  for: 

(a)  Labor.  Much  of  the  budget  likely 
will  involve  direct  labor  and  associated 
indirect  costs,  which  may  be 
represented  together  as  a  "loaded"  labor 
rate.  The  program  official  is  an  essential 
advisor  on  reasonableness  of  the  overall 
level  of  effort  and  its  composition  by 
labor  category.  You  also  may  rely  on 
your  experience  with  other  awards  as 
the  basis  for  determining 
reasonableness.  If  you  have  any 
unresolved  questions,  two  of  the  ways 
that  you  might  find  helpful  in 
establishing  reasonableness  are  to: 

(1)  Consult  the  administrative 
agreements  officers  or  auditors 
identified  in  §37.505. 

(2)  Compare  loaded  labor  rates  of  for- 
profit  firms  that  do  not  have 
expenditure-based  Federal  procurement 
contracts  or  assistance  awards  with  a 
standard  or  average  for  the  particular 
industry.  Note  that  the  program  official 
may  have  knowledge  about  customary 
levels  of  direct  labor  charges  in  the 
particular  industry  that  is  involved.  You 
may  be  able  to  compare  associated 
indirect  charges  with  Government- 
approved  indirect  cost  rates  that  exist 
for  many  nonprofit  and  for-profit 
organizations  that  have  Federal 
procurement  contracts  or  assistance 
awards  (note  the  requirement  in 

§  37.630  for  a  for-profit  participant  to 
use  Federally  approved  provisional 
indirect  cost  rates,  if  it  has  them). 

(b)  Real  property  and  equipment.  In 
almost  all  cases,  the  project  costs  may 


include  only  depreciation  or  use  charges 
for  real  property  and  equipment  of  for- 
profit  participants,  in  accordance  with 
§  37.685.  Remember  that  the  budget  for 
an  expenditure-based  TIA  may  not 
include  depreciation  of  a  participajit's 
property  as  a  direct  cost  of  the  project 
if  that  participant's  practice  is  to  charge 
the  depreciation  of  that  type  of  property 
as  an  indirect  cost,  as  many 
organizations  do. 

Cost  Sharing 

§  37.525    What  is  my  responsibility  for 
determining  the  value  and  reasonableness 
of  the  recipient's  cost  sharing  contribution? 

You  must: 

(a)  Determine  that  the  recipient's  cost 
sharing  contributions  meet  the  criteria 
for  cost  sharing  and  determine  values 
for  them,  in  accordance  with  §§*37.530 
through  37.555.  In  doing  so,  you  must: 

(1)  Ensure  that  there  are  affirmative 
statements  from  any  third  parties 
identified  as  sources  of  cash 
contributions. 

(2)  Include  in  the  award  file  an 
evaluation  that  documents  how  you 
determined  the  values  of  the  recipient's 
contributions  to  the  funding  of  the 
project. 

(b)  Judge  that  the  recipient's  cost 
sharing  contribution,  as  a  percentage  of 
the  total  budget,  is  reasonable.  To  the 
maximiun  extent  practicable,  the 
recipient  must  provide  at  least  half  of 
the  costs  of  the  project,  in  accordance 
with  §37.215. 

§  37.530    What  criteria  do  I  use  In  deciding 
whether  to  accept  a  recipient's  cost 
sharing? 

You  may  accept  any  cash  or  in-kind 
contributions  that  meet  all  of  the 
following  criteria: 

(a)  In  your  judgment,  they  represent 
meaningful  cost  sharing  that 
demonstrates  the  recipient's 
commitment  to  the  success  of  the 
research  project.  Cash  contributions 
clearly  demonstrate  commitment  and 
they  are  strongly  preferred  over  in-kind 
contributions. 

(b)  They  are  necessary  and  reasonable 
for  accomplishment  of  the  research 
project's  objectives. 

(c)  They  are  costs  that  may  be  charged 
to  the  project  under  §  37.625  and 

§  37.635.  as  applicable  to  the  participant 
making  the  contribution. 

(d)  They  are  verifiable  from  the 
recipient's  records. 

(e)  They  are  not  included  as  cost 
sharing  contributions  for  any  other 
Feder^  award. 

(f)  They  are  not  paid  by  the  Federal 
Government  under  another  award, 
except: 
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(1)  Costs  that  are  authorized  by 
Federal  statute  to  be  used  for  cost 
sharing:  or 

(2)  Independent  research  and 
development  (IR&D)  costs,  as  described 
at  32  CFR  34.13(a)(5)(ii),  that  meet  all  of 
the  criteria  in  paragraphs  (a)  through  (e) 
of  this  section.  IR&D  is  acceptable  as 
cost  sharing,  even  though  it  may  be 
reimbursed  by  the  Government  through 
other  awards.  It  is  standard  business 
practice  for  all  for-profit  firms, 
including  commercial  firms,  to  recover 
their  research  and  development  (R&D) 
costs  (which  for  Federal  procurement 
contracts  is  recovered  as  IR&D)  through 
prices  charged  to  their  customers.  Thus, 
the  cost  principles  at  48  CFR  part  31 
allow  a  for-profit  firm  that  has 
expenditure-based.  Federal  procurement 
contracts  to  recover  through  those 
procurement  contracts  the  allocable 
portion  of  its  R&D  costs  associated  with 
a  technology  investment  agreement. 

§  37.535    How  do  I  value  cost  sharing 
related  to  real  property  or  equipment? 

You  rarely  should  accept  values  for 
cost  sharing  contributions  of  real 
property  or  equipment  that  are  in  excess 
of  depreciation  or  reasonable  use 
charges,  as  discussed  in  §  37.685  for  for- 
profit  participants.  You  may  accept  the 
full  value  of  a  donated  capital  asset  if 
the  real  property  or  equipment  is  to  be 
dedicated  to  the  project  and  you  expect 
that  it  will  have  a  fair  market  value  that 
is  less  than  $5,000  at  the  project's  end. 
In  those  cases,  you  should  value  the 
donation  at  the  lesser  of: 

(a)  The  value  of  the  property  as  shown 
in  the  recipient's  accounting  records 
(i.e.,  purchase  price  less  accumulated 
depreciation):  or 

(b)  The  current  fair  market  value.  You 
may  accept  the  use  of  any  reasonable 
basis  for  determining  the  fair  market 
value  of  the  property.  If  there  is  a 
justification  to  do  so,  you  may  accept 
the  current  fair  market  value  even  if  it 
exceeds  the  value  in  the  recipient's 
records. 

§  37.540    May  I  accept  fully  depreciated  real 
property  or  equipment  as  cost  sharing? 

You  should  limit  the  value  of  any 
contribution  of  a  fully  depreciated  asset 
to  a  reasonable  use  charge.  In 
determining  what  is  reasonable,  you 
must  consider: 

(a)  The  original  cost  of  the  asset: 

(b)  Its  estimated  remaining  useful  life 
at  the  time  of  your  negotiations: 

(c)  The  effect  of  any  increased 
maintenance  charges  or  decreased 
performance  due  to  age;  and 

(d)  The  amount  of  depreciation  that 
the  participant  previously  charged  to 
Federal  awards. 


§  37.545    May  I  accept  costs  of  prior 
research  as  cost  sharing? 

No,  you  may  not  count  any 
participant's  costs  of  prior  research  as  a 
cost  sharing  contribution.  Only  the 
additional  resources  that  the  recipient 
will  provide  to  carry  out  the  current 
project  (which  may  include  pre-award 
costs  for  the  current  project,  as 
described  in  §  37.830)  are  to  be  counted. 

§  37.550    May  I  accept  intellectual  property 
as  cost  sharing? 

(a)  In  most  instances,  you  should  not 
count  costs  of  patents  and  other 
intellectual  property  (e.g.,  copyrighted 
material,  including  software)  as  cost 
sharing,  because: 

(1)  It  is  difficult  to  assign  values  to 
these  intangible  contributions; 

(2)  Their  value  usually  is  a 
manifestation  of  prior  research  costs, 
which  are  not  allowed  as  cost  share 
under  §  37.545;  and 

(3)  Contributions  of  intellectual 
property  rights  generally  do  not 
represent  the  same  cost  of  lost 
opportunity  to  a  recipient  as 
contributions  of  cash  or  tangible  assets. 
The  purpose  of  cost  share  is  to  ensure 
that  the  recipient  inciurs  real  risk  that 
gives  it  a  vested  interest  in  the  project's 
success. 

(b)  You  may  include  costs  associated 
with  intellectual  property  if  the  costs 
are  based  on  sound  estimates  of  market 
value  of  the  contribution.  For  example, 
a  for-profit  firm  may  offer  the  use  of 
commercially  available  software  for 
which  there  is  an  established  license  fee 
for  use  of  the  product.  The  costs  of  the 
development  of  the  software  would  not 
be  a  reasonable  basis  for  valuing  its  use, 

§  37.555    How  do  I  value  a  recipient's  other 
contributions? 

For  types  of  participant  contributions 
other  than  those  addressed  in  §§  37.535 
through  37.550,  the  general  rule  is  that 
you  are  to  value  each  contribution 
consistently  with  the  cost  principles  or 
standards  in  §  37.625  and  §  37.635  that 
apply  to  the  participant  making  the 
contribution.  When  valuing  ser\'ices  and 
property  donated  by  parties  other  than 
the  participants,  you  may  use  as 
guidance  the  provisions  of  32  CFR 
34.13(b)(2)  through  (5). 

Fixed-Support  or  Expenditure-Based 
Approach 

§  37.560    Must  I  be  able  to  estimate  project 
expenditures  precisely  in  order  to  justify 
use  of  a  fixed-support  TIA? 

(a)  To  use  a  fixed-support  TIA,  rather 
than  an  expenditure-based  TIA,  you 
must  have  confidence  in  your  estimate 
of  the  expenditures  required  to  achieve 
well-defined  outcomes.  Therefore,  you 


must  work  carefully  with  program 
officials  to  select  outcomes  that,  when 
the  recipient  achieves  them,  are  reliable 
indicators  of  the  amount  of  effort  the 
recipient  expended.  However,  vour 
estimate  of  the  required  expenditures 
need  not  be  a  precise  dollar  amount,  as 
illustrated  by  the  example  in  paragraph 
(b)  of  this  section,  if: 

(1)  The  recipient  is  contributing  a 
substantial  share  of  the  costs  of 
achieving  the  outcomes,  which  must 
meet  the  criteria  in  §  37.305(a);  and 

(2)  You  are  confident  that  the  costs  of 
achieving  the  outcomes  will  be  at  least 

a  minimum  amount  that  you  can  specify 
and  the  recipient  is  willing  to  accept  the 
possibility  that  its  cost  sharing 
percentage  ultimately  will  be  higher  if 
the  costs  exceed  that  minimum  amount. 

(b)  To  illustrate  the  approach, 
consider  a  project  for  which  you  are 
confident  that  the  recipient  will  have  to 
expend  at  least  $800,000  to  achieve  the 
specified  outcomes.  You  must 
determine,  in  conjunction  with  program 
officials,  the  minimum  level  of  recipient 
cost  sharing  that  you  want  to  negotiate, 
based  on  the  circumstances,  to 
demonstrate  the  recipient's  commitment 
to  the  success  of  the  project.  For 
purposes  of  this  illustration,  let  that 
minimum  recipient  cost  sharing  be  40% 
of  the  total  project  costs.  In  that  case, 
the  Federal  share  should  be  no  more 
than  60%  and  you  could  set  a  fixed 
level  of  Federal  support  at  $480,000 
(60%  of  $800,000).  With  that  fixed  level 
of  Federal  support,  the  recipient  would 
be  responsible  for  the  balance  of  the 
costs  needed  to  complete  the  project. 

§  37.565    May  I  use  a  hybrid  Instrument  that 
provides  fixed  support  for  only  a  portion  of 
a  project? 

Yes,  for  a  research  project  that  is  to  be 
carried  out  by  a  number  of  participants, 
you  may  award  a  TIA  that  provides  for 
some  participants  to  perform  under 
fixed-support  arrangements  and  others 
to  perform  under  expenditure-based 
arrangements.  This  approach  may  be 
useful,  for  example,  if  a  commercial 
firm  that  is  a  participant  will  not  accept 
an  agreement  with  all  of  the  post-award 
requirements  of  an  expenditure-based 
award.  Before  using  a  fixed-support 
arrangement  for  that  firm's  portion  of 
the  project,  you  must  judge  that  it  meets 
the  criteria  in  §  37.305. 

Accounting,  Payments,  and  Recovery  of 
Funds 

§  37.570    What  must  I  do  if  a  CAS-covered 
participant  accounts  differently  for  its  own 
and  the  Federal  Government  shares  of 
project  costs? 

(a)  If  a  participant  has  Federal 
procurement  contracts  that  are  subject 
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to  the  Cost  Accounting  Standards  (CAS) 
in  part  30  of  the  Federal  Acquisition 
Regulation  (FAR)  and  die  associated 
FAR  Appendix  (48  CFR  part  30  and  48 
CFR  9903.201-1.  respectively),  you 
must  alert  the  cognizant  administrative 
contracting  officer  (ACO)  for  the 
participant's  procurement  contracts  if 
you  learn  that  the  participant  plans  to 
account  for: 

(1)  Its  own  share  of  project  costs 
under  the  TIA  as  direct  costs  and  the 
Federal  Government's  share  as  indirect 

costs;  or 

(2)  Its  own  share  as  indirect  costs  and 
the  Federal  Government's  share  as 
direct  costs.  This  may  arise,  for 
example,  if  a  for-profit  firm  (or  a 
nonprofit  organization  that  is  identified 
in  0MB  Circular  A-122'  as  being 
subject  to  the  FAR  cost  principles  in  48 
CFR  parts  31  and  231)  proposes  to 
charge  its  share  of  project  costs  as 
independent  research  and  development 
costs,  which  are  indirect  costs  under  the 
FAR  cost  principles. 

(b)  The  reason  for  alerting  the  ACO  is 
that  the  inconsistent  (direct  versus 
indirect)  charging  of  the  two  shares 
could  cause  a  noncompliance  with  Cost 
Accounting  Standard  (CAS)  402. 
Noncompliance  with  CAS  402  is  a 
potential  issue  only  for  a  participant 
that  has  CAS-covered  Federal 
procurement  contracts  (note  that  CAS 
requirements  do  not  apply  to  a  for-profit 
participant's  TIAs). 

(c)  For  for-profit  participants  with 
CAS-covered  procurement  contracts,  the 
cognizant  ACO  in  most  cases  will  be  an 
individual  within  the  Defense  Contract 
Management  Agency  (DCMA).  You  can 
identify  a  cognizant  ACO  at  the  DCMA 
by  queirying  the  contract  administration 
team  locator  that  matches  contractors 
with  their  ACOs  (currently  on  the  World 
Wide  Web  at  http:// 
aleTts.dcmdw.dcma.mil/support.  a  site 

that  also  can  be  accessed  through  the 
DCMA  home  page  at  http:// 
www.dcma.mil). 

§  37.575    What  are  my  responsibilities  for 
determining  milestone  payment  amounts? 

(a)  If  you  select  the  milestone 
payment  method  (see  §  37.805),  you 
must  assess  the  reasonableness  of  the 
estimated  budget  for  reaching  each 
milestone.  This  assessment  enables  you 
to  set  the  amount  of  each  milestone 
payment  to  approximate  the  Federal 
share  of  the  anticipated  resource  needs 
for  carrying  out  that  phase  of  the 
research  effort. 


(b)  The  Federal  share  at  each 
milestone  need  not  be  the  same  as  the 
Federal  share  of  the  total  project.  For 
example,  you  might  deliberately  set 
payment  amounts  with  a  larger  Federal 
share  for  early  milestones  if  a  project 
involves  a  start-up  company  with 
limited  resources. 

(c)  For  an  expenditure-based  TIA.  if 
you  have  minimum  percentages  that 
you  want  the  recipient's  cost  sharing  to 
be  at  the  milestones,  you  should 
indicate  those  percentages  in  the 
agreement  or  in  separate  instructions  to 
the  post-award  administrative 
agreements  officer.  That  will  help  the 
administrative  agreements  officer  decide 
when  a  project's  expenditures  have 
fallen  too  far  below  the  original 
projections,  requiring  adjustments  of 
future  milestone  payment  amounts  (see 
§  37.1105(c)). 

(d)  For  fixed-support  TIAs.  the 
milestone  payments  should  be 
associated  with  the  well-defined, 
observable  and  verifiable  technical 
outcomes  (e.g.,  demonstrations,  tests,  or 
data  analysis)  that  you  establish  for  the 
project  in  accordance  with  §§  37.305(a) 
and  37.560(a). 


'  Electronic  copies  may  be  obtained  at  the 
Internet  site  http://w\iM:whUehouse.gov/OMB  For 
paper  copies,  contact  the  Office  of  Management  and 
Budget.  EOP  Publications.  725  17th  St.  NW..  New 
Executive  Office  Building.  Washington.  DC  20503. 


§  37.580    What  is  recovery  of  funds  and 
when  should  I  consider  including  it  in  my 
TIA? 

(a)  Recovery  of  funds  refers  to  the  use 
of  the  authority  in  10  U.S.C.  2371  to 
include  a  provision  in  certain  types  of 
agreements,  including  TIAs,  that  require 
a  recipient  to  make  payments  to  the 
Department  of  Defense  or  another 
Federal  agency  as  a  condition  of  the 
agreement.  Recovery  of  funds  is  a  good 
tool  in  the  right  circumstances,  at  the 
discretion  of  the  agreements  officer  and 
the  awarding  organization,  but  its 
purpose  is  not  to  augment  program 
budgets.  It  may  be  used  to  recover  funds 
provided  to  a  recipient  through  a  TIA  or 
another  Federal  procurement  or 
assistance  instrument,  and  the  recovery 
should  not  exceed  the  amounts 
provided.  Recovery  of  funds  is  distinct 
from  program  income,  as  described  in 
§37.835. 

(b)  In  accordance  with  10  U.S.C.  2371, 
as  implemented  by  policy  guidance 
from  the  Office  of  the  Under  Secretary 
of  Defense  (Comptroller),  the  payment 
amounts  may  be  credited  to  an  existing 
account  of  the  Department  of  Defense 
and  used  for  the  same  program  purposes 
as  other  funds  in  that  accoimt. 

(c)  Before  you  use  the  authority  to 
include  a  provision  for  recovery  of 
funds,  note  that  10  U.S.C.  2371  requires 
you  to  judge  that  it  would  not  be 
feasible  or  appropriate  to  use  for  the 
research  project  a  standard  grant  or 
cooperative  agreement  {in  this  instance. 


a  "standard  cooperative  agreement" 
means  a  cooperative  agreement  without 
a  provision  for  recovery  of  funds).  You 
satisfy  that  10  U.S.C.  2371  requirement 
when  you  judge  that  execution  of  the 
research  project  warrants  inclusion  of  a 
provision  for  recovery  of  funds. 

Subpart  F— Award  Terms  Affecting 
Participants'  Financial,  Property,  and 
Purchasing  Systems 

§  37.600    Which  administrative  matters  are 
covered  in  this  subpart? 

This  subpart  addresses  "systemic" 
administrative  matters  that  place 
requirements  on  the  operation  of  a 
participant's  financial  management, 
property  management,  or  purchasing 
system.  Each  participant's  systems  are 
organization-wide  and  do  not  vary  with 
each  agreement.  Therefore,  all  TIAs 
should  address  systemic  requirements 
in  a  uniform  way  for  each  type  of 
participant  organization. 

§  37.605    What  is  the  general  policy  on 
participante'  financial,  property,  and 
purchasing  systems? 

The  general  policy  for  expenditure- 
based  TIAs  is  to  avoid  requirements  that 
would  force  participants  to  use  different 
financial  management,  property 
management,  and  purchasing  systems 
than  diey  currently  use  for: 

(a)  Expenditure-cased  Federal 
procurement  contracts  and  assistance 
awards  in  general,  if  they  receive  them; 

(b)  Commercial  business,  if  they  have 
no  expenditure-based  Federal 
procurement  contracts  and  assistance 
awards. 


§  37.61 0    Must  I  tell  participants  what 
requirements  they  are  to  flow  down  for 
subreclplents'  systems? 

If  it  is  an  expenditure-based  award,    • 
your  TIA  must  require  participants  to 
flow  down  the  same  financial 
management,  property  management, 
and  purchasing  systems  requirements  to 
a  subrecipient  that  would  apply  if  the 
subrecipient  were  a  participant.  For 
example,  a  for-profit  participant  would 
flow  down  to  a  university  subrecipient 
the  requirements  that  apply  to  a 
university  participant.  Note  that  this 
policy  applies  to  subawards  for 
substantive  performance  of  portions  of 
the  research  project  supported  by  the 
TIA.  and  not  to  participants'  purchases 
of  goods  or  services  needed  to  carry  out 
the  research. 

Financial  Matters 

§  37.61 5    What  standards  do  I  include  for 
financial  systems  of  for-profit  firms? 

(a)  To  avoid  causing  needless  changes 
in  participants'  financial  management 
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systems,  your  expenditure-based  TIAs 
will  make  for-profit  participants  that 
currently  perform  under  other 
expenditure-based  Federal  procurement 
contracts  or  assistance  awards  subject  to 
the  same  standards  for  financial 
management  systems  that  apply  to  those 
other  awards.  Therefore,  if  a  for-profit 
participant  has  expenditure-based  DoD 
assistance  awards  other  than  TIAs.  your 
TIAs  are  to  apply  the  standards  in  32 
CFR  34.11.  You  may  grant  an  exception 
and  allow  a  for-profit  participant  that 
has  other  expenditure-based  Federal 
Government  awards  to  use  an 
alternative  set  of  standards  that  meets 
the  minimum  criteria  in  paragraph  (b)  of 
this  section,  if  there  is  a  compelling 
programmatic  or  business  reason  to  do 
so.  For  each  case  in  which  you  grant  an 
exception,  you  must  document  the 
reason  in  the  award  file. 

(b)  For  an  expenditure-based  TIA.  you 
are  to  allow  and  encourage  each  for- 
profit  participant  that  does  not  currently 
perform  under  expenditure-based 
Federal  procurement  contracts  or 
assistance  awards  (other  than  TIAs)  to 
use  its  existing  financial  management 
system  as  long  as  the  system,  as  a 
minimum: 

(1)  Complies  with  Generally  Accepted 
Accounting  Principles. 

(2)  Effectively  controls  all  project 
funds,  including  Federal  funds  and  any 
required  cost  share.  The  system  must 
have  complete,  accurate,  and  current 
records  that  document  the  sources  of 
funds  and  the  purposes  for  which  they 
are  disbursed.  It  also  must  have 
procedures  for  ensuring  that  project 
funds  are  used  only  for  purposes 
permitted  bv  the  agreement  (see 
§37.625). 

(3)  Includes,  if  advance  payments  are 
authorized  under  §  37.805.  procedures 
to  minimize  the  time  elapsing  between 
the  payment  of  funds  by  the 
Government  and  the  firm's 
disbursement  of  the  funds  for  program 
purposes. 

§37.620    What  financial  management 
standards  do  I  Include  for  nonprofit 
participants? 

So  as  not  to  force  system  changes  for 
any  State,  local  government,  institution 
of  higher  education,  or  other  nonprofit 
organization,  your  expenditure-based 
TIA's  requirements  for  the  financial 
management  system  of  any  nonprofit 
participant  are  the  same  as  those  that 
apply  to  the  participant's  other  Federal 
assistance  awards.  Specifically,  the 
requirements  are  those  in: 

(a)  32  CFR  33.20  for  State  and  local 
governments;  and 

(b)  32  CFR  32.21(b)  for  other  nonprofit 
organizations,  with  the  exception  of 


Government-owned,  contractor-operated 
(GOCO)  facilities  and  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs)  that  are  excepted  from  the 
definition  of  "recipient"  in  32  CFR  part 
32.  Although  it  should  occur 
infrequently,  if  a  nonprofit  GOCO  or 
FFRDC  is  a  participant,  you  must 
specif}^  appropriate  standards  that 
conform  as  much  as  practicable  with 
requirements  in  that  participant's  other 
Federal  awards. 

§  37.625    What  cost  principles  or  standards 
do  I  require  for  for-profit  participants? 

(a)  So  as  not  to  require  any  firm  to 
needlessly  change  its  cost-accounting 
system,  your  expenditure-based  TIAs 
are  to  apply  the  Government  cost 
principles  in  48  CFR  parts  31  and  231 
to  for-profit  participants  that  currently 
perform  under  expenditure-based 
Federal  procurement  contracts  or 
assistance  awards  (other  than  TIAs)  and 
therefore  have  existing  systems  for 
identifv'ing  allowable  costs  under  those 
principles.  If  there  are  programmatic  or 
business  reasons  to  do  othenvise.  you 
may  grant  an  exception  from  this 
requirement,  in  which  case  you  must 
document  the  reasons  in  your  award 
file. 

(b)  For  other  for-profit  participants, 
you  may  establish  alternative  standards 
in  the  agreement  as  long  as  that 
alternative  provides,  as  a  minimum,  that 
Federal  funds  and  funds  counted  as 
recipients'  cost  sharing  will  be  used 
only  for  costs  that: 

(i)  A  reasonable  and  prudent  person 
would  incur  in  carrying  out  the  research 
project  contemplated  by  the  agreement. 
Generally,  elements  of  cost  that 
appropriately  are  charged  are  those 
identified  with  research  and 
development  activities  under  the 
Generally  Accepted  Accounting 
Principles  (see  Statement  of  Financial 
Accounting  Standards  Number  2, 
"Accounting  for  Research  and 
Development  Costs.  "  October  1974-). 
Moreover,  costs  must  be  allocated  to 
DoD  and  other  projects  in  accordance 
with  the  relative  benefits  the  projects 
receive.  Costs  charged  to  DoD  projects 
must  be  given  consistent  treatment  with 
costs  allocated  to  the  participants'  other 
research  and  development  activities 
(e.g..  activities  supported  by  the 
participants  themselves  or  by  non- 
Federal  sponsors). 

(2)  Are  consistent  with  the  purposes 
stated  in  the  governing  Congressional 


-(topics  ma\  be  uhlainod  friim  the  Financial 
.Accounting  .Standards  Board  (FASB).  401  Merrill  7, 
P.O  8(1X5116.  Nanvaii<.(rr0f)856-5116. 
Information  about  orciering  also  may  be  found  at  the 
Internet  site  http:  'www. fash. org  or  by  telephoning 
the  FASB  at  {800)748-0659. 


authorizations  and  appropriations.  You 
are  responsible  for  ensuring  that 
provisions  in  the  award  document 
address  any  requirements  that  result 
from  authorizations  and  appropriations. 

§  37.630    Must  I  require  a  for-profit  firm  to 
use  Federally  approved  indirect  cost  rates? 

In  accordance  with  the  general  policy 
in  §  37.605.  you  must  require  a  for-profit 
participant  that  has  Federally  approved 
indirect  cost  rates  for  its  Federal 
procurement  contracts  to  use  those  rates 
to  accumulate  and  report  costs  under  an 
expenditure-based  TIA.  This  includes 
both  provisional  and  final  rates  that  are 
approved  up  until  the  time  that  the  TIA 
is  closed  out.  You  may  grant  an 
exception  from  this  requirement  if  there 
are  programmatic  or  business  reasons  to 
do  otherwise  (e.g..  the  participant  offers 
you  a  lower  rate).  If  you  grant  an 
exception,  the  participant  must 
accumulate  and  report  the  costs  using 
an  accounting  system  and  practices  that 
it  uses  for  other  customers  (e.g..  its 
commercial  customers).  Also,  you  must 
document  the  reason  for  the  exception 
in  your  award  file. 

§  37.635    What  cost  principles  do  I  require 
a  nonprofit  participant  to  use? 

So  as  not  to  force  financial  svstem 
changes  for  any  nonprofit  participant, 
your  expenditure-based  TIA  will 
provide  that  costs  to  be  charged  to  the 
research  project  by  any  nonprofit 
participant  must  be  determined  to  be 
allowable  in  accordance  with: 

(a)  0MB  Circular  A-87. '  if  the 
participant  is  a  State  or  local 
governmental  organization. 

(b)  0MB  Circular  A-21.-*  if  the 
participant  is  an  institution  of  higher 
education. 

(c)  45  CFR  part  74.  appendix  E,  if  the 
participant  is  a  hospital 

(d)  0MB  Circular  A-1 22.  if  the 
participant  is  any  other  type  of 
nonprofit  organization  (the  cost 
principles  in  48  CFR  parts  31  and  231 
are  to  be  used  by  any  nonprofit 
organization  that  fs  identified  in 
Circular  A-1 22  as  being  subject  to  those 
cost  principles). 

§  37.640    Must  I  include  a  provision  for 
audits  of  for-profit  participants? 

If  your  TIA  is  an  expenditure-based 
award,  you  must  include  in  it  an  audit 
provision  that  addresses,  for  each  for- 
profit  participant: 

(a)  Whether  the  for-profit  participant 
must  have  periodic  audits,  in  addition 
to  any  award-specific  audits,  as 
described  in  §  37.645.  Note  that  the 
DCAA  or  the  Office  of  the  Inspector 


J  See  footnote  1  to  §37  570la)l2). 
■•  See  footnote  1  to  §  37.570(a)(2). 
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General,  DoD  (OIG,  DoD),  can  provide 
advice  on  the  types  and  scope  of  audits 
that  may  be  needed  in  various 
circumstances. 

(b)  Whether  the  DCAA  or  an 
independent  public  accountant  (IPA) 
will  perform  required  audits,  as 
discussed  in  §  37.650. 

(c)  How  frequently  any  periodic 
audits  are  to  be  performed,  addressed  in 
§37.655. 

(d)  Other  matters  described  in 
§  37.660.  such  as  audit  coverage, 
allowability  of  audit  costs,  auditing 
standards,  and  remedies  for 
noncompliance. 

§  37.645    Must  I  require  periodic  audits,  as 
well  as  award-specific  audits,  of  for-profit 
participants? 

You  need  to  consider  requirements  for 
both  periodic  audits  and  award-specific 
audits  (as  defined  in  §  37.1325  and 
§  37.1235,  respectively).  The  way  that 
your  expenditure-based  TIA  addresses 
the  two  types  of  audits  will  vary, 
depending  upon  the  type  of  for-profit 
participant. 

(a)  For  for-profit  participants  that  are 
audited  by  the  DCAA  or  other  Federal 
auditors,  as  described  in  §§  37.650(b) 
and  37.655,  you  need  not  add  specific 
requirements  for  periodic  audits 
because  the  Federal  audits  should  be 
sufficient  to  address  whatever  may  be 
needed.  Ydur  inclusion  in  the  TIA  of  the 
standard  access-to-records  provision  for 
those  for-profit  participants,  as 
discussed  in  §  37.915(a),  gives  the 
necessary  access  in  the  event  that  you 
or  administrative  agreements  officers 
later  need  to  request  audits  to  address 
award-specific  issues  that  arise. 

(b)  For  each  other  for-profit 
participant,  you: 

(1)  Snould  require  that  the  participant 
have  an  independent  auditor  (i.e.,  the 
DCAA  or  an  independent  public 
accountant)  conduct  periodic  audits  of 
its  systems  if  it  expends  $300,000  or 
more  per  year  in  TlAs  and  other  Federal 
assistance  awards.  A  prime  reason  for 
including  this  requirement  is  that  the 
Federal  Government,  for  an 
expenditure-based  award,  necessarily 
relies  on  amounts  reported  by  the 
participant's  systems  when  it  sets 
payment  amounts  or  adjusts 
performance  outcomes.  The  periodic 
audit  provides  some  assurance  that  the 
reported  amounts  are  reliable. 

(2)  Must  ensure  that  the  award 
provides  an  independent  auditor  the 
access  needed  for  award-specific  audits, 
to  be  performed  at  the  request  of  the 
cognizant  administrative  agreements 
officer  if  issues  arise  that  require  audit 
support.  However,  the  expectation  is 
that  periodic  audits  will  be  all  that  is 


needed  in  most  cases,  and  you  should 
rely  on  them  to  the  maximum  extent 
possible  to  resolve  any  award-specific 
issues. 

§  37.650    Who  must  I  identify  as  the  auditor 
for  a  for-profit  participant? 

The  auditor  that  you  will  identify  in 
the  expenditure-based  TIA  to  perform 
periodic  and  award-specific  audits  of  a 
for-profit  participant  depends  on  the 
circumstances,  as  follows: 

(a)  You  may  provide  that  an  IPA  will 
be  the  auditor  for  a  for-profit  participant 
that  does  not  meet  the  criteria  in 
paragraph  (b)  of  this  section,  but  only  if 
the  participant  will  not  agree  to  give  the 
DCAA  access  to  the  necessary  books  and 
records  for  audit  purposes.  Note  that  the 
allocable  portion  of  the  costs  of  the 
IPA's  audit  mav  be  reimbursable  under 
the  TIA,  as  described  in  §  37.660(b).  The 
IPA  should  be  the  one  that  the 
participant  uses  to  perform  other  audits 
(e.g..  of  its  financial  statement),  to 
minimize  added  burdens  and  costs.  You 
must  document  in  the  award  file  the 
participant's  unwillingness  to  give  the 
DCAA  access.  The  DCAA  is  to  be  the 
auditor  if  the  participant  grants  the 
necessary  access. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  you  must  identify  the 
DCAA  as  the  auditor  for  any  for-profit 
participant  that  is  subject  to  DCAA 
audits  because  it  is  currently  performing 
under  a  Federal  award  that  is  subject  to 
the: 

(1)  Cost  principles  in  48  CFR  part  31 
of  the  Federal  Acquisition  Regulation 
(FAR)  and  48  CFR  part  231  of  the 
Defense  FAR  Supplement:  or 

(2)  Cost  Accounting  Standards  in  part 
30  of  the  FAR  (48  CFR  part  30)  and  the 
associated  Appendix  (48  CFR  9903.201- 

1). 

(c)  If  there  are  programmatic  or 
business  reasons  that  justify  the  use  of 
an  auditor  other  than  the  DCAA  for  a 
for-profit  participant  that  meets  the 
criteria  in  paragraph  (b)  of  this  section, 
you  may  provide  that  an  IPA  will  be  the 
auditor  for  that  participant  if  you  obtain 
prior  approval  from  the  Office  of  the 
Inspector  General,  DoD.  You  must 
submit  requests  for  prior  approval  to  the 
Assistant  Inspector  General  (Auditing), 
400  Army-Navy  Drive,  Arlington,  VA 
22202.  Your  request  must  include  the 
name  and  address  of  the  business  unit(s) 
for  which  IPAs  will  be  used.  It  also  must 
explain  why  you  judge  that  the 
participant  will  not  give  the  DCAA  the 
necessary  access  to  records  for  audit 
purposes  (e.g.,  you  may  submit  a 
statement  to  that  effect  from  the 
participant).  The  OIG,  DoD,  will 
respond  within  five  working  days  of 
receiving  the  request  for  prior  approval. 


either  by  notifying  you  of  the  decision 
(approval  or  disapproval)  or  giving  you 
a  date  by  which  they  will  notify  you  of 
the  decision. 

§  37.655    Must  I  specify  the  frequency  of 
IPAs'  periodic  audits  of  for-profit 
participants? 

If  your  expenditure-based  TIA 
provides  for  periodic  audits  of  a  for- 
profit  participant  by  an  IPA,  you  must 
specify  the  frequency  for  those  audits. 
You  should  consider  having  an  audit 
performed  during  the  first  year  of  the 
award,  when  the  participant  has  its  IPA 
do  its  next  financial  statement  audit, 
unless  the  participant  already  had  a 
systems  audit  due  to  other  Federal 
awards  within  the  past  two  years.  The 
frequency  thereafter  may  vary 
depending  upon  the  dollars  the 
participant  is  expending  annually  under 
the  award,  but  it  is  not  unreasonable  to 
require  an  updated  audit  every  two  to 
three  years  to  reverify  that  the 
participant's  systems  are  reliable  (the 
audit  then  would  cover  the  two  or  three- 
year  period  between  audits).  The  DCAA 
is  a  source  of  advice  on  audit 
frequencies  if  your  TIA  provides  for 
audits  by  IPAs. 

§37.660    What  else  must  I  specify 
concerning  audits  of  for-profit  participants 
by  IPAs? 

If  your  expenditure-based  TIA 
provides  for  audits  of  a  for-profit 
peirticipant  by  an  IPA,  you  also  must 
specify: 

(a)  What  periodic  audits  are  to  cover. 
It  is  important  that  you  specify  audit 
coverage  that  is  only  as  broad  as  needed 
to  provide  reasonable  assurance  of  the 
participant's  compliance  with  award 
terms  diat  have  a  direct  and  material 
effect  on  the  research  project.  Appendix 
C  to  this  part  provides  guidance  to  for- 
profit  participants  and  their  IPAs  that 
you  may  use  for  this  purpose.  The 
DCAA  and  the  OIG,  DoD,  also  can 
provide  advice  to  help  you  set 
appropriate  limits  on  audit  objectives 
and  scope. 

(b)  Who  will  pay  for  periodic  and 
award-specific  audits.  The  allocable 
portion  of  the  costs  of  any  audits  by 
IPAs  may  be  reimbursable  under  the 
TIA.  The  costs  may  be  direct  charges  or 
allocated  indirect  costs,  consistent  with 
the  participant's  accounting  system  and 
practices. 

(c)  The  auditing  standards  that  the 
IPA  will  use.  Unless  you  receive  prior 
approval  from  the  OIG,  DoD,  to  do 
otherwise,  you  must  provide  that  the 
IPA  will  perform  the  audits  in 
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accordance  with  the  Generally  Accepted 
Government  Auditing  Standards.^ 

(d)  The  available  remedies  for 
noncompliance.  The  agreement  must 
provide  that  the  participant  may  not 
charge  costs  to  the  award  for  any  audit 
that  the  agreements  officer,  with  the 
advice  of  the  OIG,  DoD.  determines  was 
not  performed  in  accordance  with  the 
Generally  Accepted  Government 
Auditing  Standards  or  other  terms  of  the 
agreement.  It  also  must  provide  that  the 
Government  has  the  right  to  require  the 
participant  to  have  the  IPA  take 
corrective  action  and,  if  corrective 
action  is  not  taken,  that  the  agreements 
officer  has  recourse  to  any  of  the 
remedies  for  noncompliance  identified 
in  32  CFR  34.52(a). 

(e)  The  remedy  if  it  later  is  found  that 
the  participant,  at  the  time  it  entered 
into  the  TIA,  was  performing  on  a 
procurement  contract  or  other  Federal 
award  subject  to  the  Cost  Accounting 
Standards  at  48  CFR  part  30  and  the  cost 
principles  at  48  CFR  part  31.  Unless  the 
OIG,  DoD,  approves  an  exception  (see 

§  37.650(c)).  the  TIA's  terms  must 
provide  that  the  DCAA  will  perform  the 
audits  for  the  agreement  if  it  later  is 
found  that  the  participant,  at  the  time 
the  TIA  was  awarded,  was  performing 
under  awards  described  in  §  37.650(b) 
that  gave  the  DCAA  audit  access  to  the 
participant's  books  and  records. 

(f)  VVhere  the  IPA  is  to  send  audit 
reports.  The  agreement  must  provide 
that  the  IPA  is  to  submit  audit  reports 
to  the  administrative  agreements  officer 
and  the  GIG,  DoD.  It  also  must  require 
that  the  IPA  report  instances  of  fraud 
directlv  to  the  OIG.  DoD. 

(g)  The  retention  period  for  the  IPA's 
working  papers.  You  must  specifv'  that 
the  IPA  is  to  retain  working  papers  for 
a  period  of  at  least  three  years  after  the 
final  payment,  unless  the  working 
papers  relate  to  an  audit  whose  findings 
are  not  fully  resolved  within  that  period 
or  to  an  unresolved  claim  or  dispute  (in 
which  case,  the  IPA  must  keep  the 
working  papers  until  the  matter  is 
resolved  and  final  action  taken). 

(h)  Who  will  have  access  to  the  IPA's 
working  papers.  The  agreement  must 
provide  for  Government  access  to 
working  papers. 

§  37.665    Must  I  require  nonprofit 
participants  to  liave  periodic  audits? 

Yes,  expenditure-based  TIAs  are 
assistance  instruments  subject  to  the 
Single  Audit  Act  (31  U.S.C.  7501-7507). 
so  nonprofit  participants  are  subject  to 
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their  usual  requirements  under  that  Act 
and  OMB  Circular  A-133.«^  Specifically, 
the  requirements  are  those  in: 

(a)  32  CFR  33.26  for  State  and  local 
governments;  and 

(b)  32  CFR  32.26  for  other  nonprofit 
organizations.  Note  that  those 
requirements  also  are  appropriate  for 
Government-owned,  contractor-operated 
(COCO)  facilities  and  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs)  that  are  excluded  from  the 
definition  of  "recipient"  in  32  CFR  part 
32.  because  nonprofit  GOCOs  and 
FFRDCs  are  subject  to  the  Single  Audit 
Act. 

§  37.670    Must  I  require  participants  to  flow 
down  audit  requirements  to  subrecipients? 

(a)  Yes,  in  accordance  with  §  37.610. 
your  expenditure-based  TIA  must 
require  participants  to  flow  down  the 
same  audit  requirements  to  a 
subrecipient  that  would  apply  if  the 
subrecipient  were  a  participant. 

(b)  For  example,  a  for-profit 
participant  that  is  audited  by  the  DCAA: 

(1)  Would  flow  down  to  a  university 
subrecipient  the  Single  Audit  Act 
requirements  that  apply  to  a  university 
participant. 

(2)  Could  enter  into  a  subaward 
allowing  a  for-profit  participant,  under 
the  circumstances  described  in 

§  37.650(a).  to  use  an  IPA  to  do  its 
audits. 

(c)  This  policy  applies  to  subawards 
for  substantive  performance  of  portions 
of  the  research  project  supported  by  the 
TIA,  and  not  to  participants'  purchases 
of  goods  or  services  needed  to  carry  out 
the  research. 

§  37.675    Must  I  report  when  I  enter  into  a 
TIA  allowing  a  for-profit  firm  to  use  an  IPA? 

Yes,  you  must  include  that 
information  with  the  data  you  provide 
for  your  DoD  Component's  annual 
submission  to  the  Defense  Technical 
Information  Center  (DTIC),  as  provided 
in  §37. 1030(c). 

§  37.680    Must  I  require  a  participant  to 
report  when  it  enters  into  a  subaward 
allowing  a  for-profit  firm  to  use  an  IPA? 

Yes,  your  expenditure-based  TIA 
must  require  participants  to  report  to 
vou  when  they  enter  into  any  subaward 
allowing  a  for-profit  participant  to  use 
an  IPA,  as  described  in  §  37.670(b)(2). 
You  must  provide  that  information 
about  the  new  subaward  under  the  TIA 
for  your  DoD  Component's  annual 
submission  to  the  DTIC,  even  though 
the  TIA  may  have  been  reported  in  a 
prior  vear  and  does  not  itself  have  to  be 
reported  again. 


"See  footnote  1  to  § 37.570(a)(2). 


Property 

§  37.685    May  I  allow  for-profit  firms  to 
purchase  real  property  and  equipment  with 
project  funds? 

(a)  With  the  two  exceptions  described 
in  paragraph  (b)  of  this  section,  you 
must  require  a  for-profit  firm  to 
purchase  real  property  or  equipment 
with  its  own  funds  that  are  separate 
from  the  research  project.  You  should 
allow  the  firm  to  charge  to  an 
expenditure-based  TIA  only 
depreciation  or  use  charges  for  real 
property  or  equipment  (and  your  cost 
estimate  for  a  fixed-support  TIA  only 
would  include  those  costs).  Note  that 
the  firm  must  charge  depreciation 
consistently  with  its  usual  accounting 
practice.  Many  firms  treat  depreciation 
as  an  indirect  cost.  Any  firm  that 
usually  charges  depreciation  indirectly 
for  a  particular  type  of  property  must 
not  charge  depreciation  for  that  property 
as  a  direct  cost  to  the  TIA. 

(b)  In  two  situations,  you  may  grant 
an  exception  and  allow  a  for-profit  firm 
to  use  project  funds,  which  includes 
both  the  Federal  Government  and 
recipient  shares,  to  purchase  real 
property  or  equipment  (i.e..  to  charge  to 
the  project  the  full  acquisition  cost  of 
the  property).  The  two  circumstances, 
which  should  be  infrequent  for 
equipment  and  extremely  rare  for  real 
property,  are  those  in  which  you  either: 

(1)  ludge  that  the  real  property  or 
equipment  will  be  dedicated  to  the 
project  and  have  a  current  fair  markot    • 
value  that  is  less  than  S5.000  by  the 
time  the  project  ends:  or 

(2)  Give  prior  approval  for  the  firm  to 
include  the  full  acquisition  cost  of  the 
real  property  or  equipment  as  part  of  the 
cost  of  the  project  (see  §  37.535). 

(c)  If  you  grant  an  exception  in  either 
of  the  circumstances  described  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
vou  must  make  the  real  property  or 
equipment  subject  to  the  property 
management  standards  in  32  CFR 
34.21(b)  through  (d).  As  provided  in 
those  standards,  the  title  to  the  real 
property  or  equipment  will  vest 
conditionally  in  the  for-profit  firm  upon 
acquisition.  Your  TIA.  whether  it  is  a 
fixed-support  or  expenditure-based 
award,  must  specify  that  any  item  of 
equipment  that  has  a  fair  market  value 
of  55,000  or  more  at  the  conclusion  of 
the  project  also  will  be  subject  to  the 
disposition  process  in  32  CFR  34.21(e), 
whereby  the  Federal  Government  will 
recover  its  interest  in  the  property  at 
that  time. 

§  37.690    How  are  nonprofit  participants  to 
manage  real  property  and  equipment? 

For  nonprofit  participants,  your  TL^'s 
requirements  for  vesting  of  title,  use. 
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management,  and  disposition  of  real 
property  or  equipment  acquired  under 
the  award  dse  the  same  as  those  that 
apply  to  the  participant's  other  Federal 
assistance  awards.  Specifically,  the 
requirements  are  those  in: 

(a)  32  CFR  33.31  and  33.32.  for 
participants  that  are  States  and  local 
governmental  organizations. 

(b)  32  CFR  32.32  and  32.33.  for  other 
nonprofit  participants,  with  the 
exception  of  nonprofit  GOCOs  and 
FFRDCs  that  are  exempted  from  the 
definition  of  "recipient'"  in  32  CFR  part 
32.  Although  it  should  occur 
infrequently,  if  a  nonprofit  COCO  or 
FFRDC  is  a  participant,  you  must 
specify  appropriate  standards  that 
conform  as  much  as  practicable  with 
requirements  in  that  participant's  other 
Federal  awards.  Note  also  that: 

(1)  If  the  TIA  is  a  cooperative 
agreement  (see  appendix  B  to  this  part), 
31  U.S.C.  6306  provides  authority  to 
vest  title  to  tangible  personal  property 
in  a  nonprofit  institution  of  higher 
education  or  in  a  nonprofit  organization 
whose  primary  purpose  is  conducting 
scientific  research,  without  further 
obligation  to  the  Federal  Government: 
and 

(2)  Yoiu  TIA  therefore  must  specify 
any  conditions  on  the  vesting  of  title  to 
real  property  or  equipment  acquired  by 
any  such  nonprofit  participant,  or  the 
title  will  vest  in  the  participant  without 
further  obligation  to  the  Federal 
Government,  as  specified  in  32  CFR 
32.33(b)(3). 

§  37.695    What  are  ttie  requirements  for 
Federally  owned  property? 

If  you  provide  Federally  owned 
property  to  any  participant  for  the 
performance  of  research  under  a  TIA, 
you  must  require  that  participant  to 
account  for.  use,  and  dispose  of  the 
property  in  accordance  with: 

(a)  32  CFR  34.22,  if  the  participant  is 
a  for-profit  firm. 

(b)  32  CFR  33.32(f).  if  the  participant 
is  a  State  or  local  governmental 
organization.  Note  that  32  CFR  33.32(f) 
requires  you  to  provide  additional 
information  to  the  participant  on  the 
procedures  for  managing  the  property. 

(c)  32  CFR  32.33(a)  and  32.34(f).  if  the 
participant  is  a  nonprofit  organization 
other  than  a  GOCO  or  FFRDC 
(requirements  for  nonprofit  GOCOs  and 
FFRDCs  should  conform  with  the 
property  standards  that  apply  to  their 
Federal  procurement  contracts). 

§  37.700    What  are  the  requirements  for 
supplies? 

Your  expenditure-based  TIA's 
provisions  should  permit  participants  to 
use  their  existing  procedures  to  account 


for  and  manage  supplies.  A  fixed- 
support  TIA  should  not  include 
requirements  to  account  for  or  manage 
supplies. 

Purchasing 

§  37.705    What  standards  do  I  include  for 
purchasing  systems  of  for-profit  firms? 

(a)  If  your  TIA  is  an  expenditure- 
based  award,  it  should  require  for-profit 
participants  that  currently  perform 
under  DoD  assistance  instruments 
subject  to  the  purchasing  standards  in 
32  CFR  34.31  to  use  the  same 
requirements  for  TIAs.  unless  there  are 
programmatic  or  business  reasons  to  do 
otherwise  (in  which  case  you  must 
document  the  reasons  in  the  award  file). 

(b)  You  should  allow  other  for-profit 
participants  under  expenditure-based 
TIAs  to  use  their  existing  purchasing 
systems,  as  long  as  they  flow  down  the 
applicable  requirements  in  Federal 
statutes,  Executive  orders  or 
Governmentwide  regulations  (see 
appendix  E  to  this  part  for  a  list  of  those 
requirements). 

(c)  If  your  TIA  is  a  fixed-support 
award,  you  need  only  require  for-profit 
participants  to  flow  down  the 
requirements  listed  in  appendix  F  to 
this  part. 

§  37.71 0    What  standards  do  I  include  for 
purchasing  systems  of  nonprofit 
organizations? 

(a)  So  as  not  to  force  system  changes 
for  any  nonprofit  participant,  your 
expenditure-based  TIA  will  provide  that 
each  nonprofit  participant's  purchasing 
system  comply  with: 

(1)  32  CFR  33.36,  if  the  participant  is 
a  State  or  local  governmental 
organization. 

(2)  32  CFR  32.40  through  32.49  if  the 
participant  is  a  nonprofit  organization 
other  than  a  GOCO  or  FFRDC  that  is 
excepted  from  the  definition  of 
'recipient"  in  32  CFR  part  32.  Although 
it  should  occur  infrequently,  if  a 
nonprofit  GOCO  or  FFRDC  is  a 
participant,  you  must  specify 
appropriate  standards  that  conform  as 
much  as  practicable  with  requirements 
in  that  participant's  other  Federal 
awards. 

(b)  If  your  TIA  is  a  fixed-support 
award,  you  need  only  require  nonprofit 
participants  to  flow  down  the 
requirements  listed  in  appendix  E  to 
this  part. 

Subpart  G— Award  Terms  Related  to 
Other  Administrative  Matters 

§  37.800    Which  administrative  matters  are 
covered  in  this  subpart? 

This  subpart  addresses  "non- 
systemic"  administrative  matters  that  do 


not  impose  organization-wide 
requirements  on  a  participant's  financial 
management,  property  management,  or 
purchasing  system.  Because  an 
organization  does  not  have  to  redesign 
its  systems  to  accommodate  award-to- 
award  variations  in  these  requirements, 
a  TIA  that  you  award  may  differ  from 
other  TIAs  in  the  non-systemic 
requirements  that  it  specifies  for  a  given 
participant,  based  on  the  circumstances 
of  the  particular  research  project.  To 
eliminate  needless  administrative 
complexity,  you  should  handle  some 
non-systemic  requirements,  such  as  the 
payment  method,  in  a  uniform  way  for 
the  agreement  as  a  whole. 


Payments 

§  37.805    If  I  am  awarding  a  TIA,  what 
payment  methods  may  I  specify? 

Your  TIA  may  provide  for: 

(a)  Reimbursement,  as  described  in  32 
CFR  34.12(a)(1),  if  it  is  an  expenditure- 
based  award. 

(b)  Advance  payments,  as  described 
in  32  CFR  34.12(a)(2),  subject  to  the 
conditions  in  32  CFR  34.12(b)(2)(i) 
through  (iii). 

(c)  Payments  based  on  payable 
milestones.  These  are  payments  made 
according  to  a  schedule  that  is  based  on 
predetermined  measures  of  technical 
progress  or  other  payable  milestones. 
This  approach  relies  upon  the  fact  that, 
as  research  progresses  throughout  the 
term  of  the  agreement,  observable 
activity  will  be  taking  place.  The 
recipient  is  paid  upon  the 
accomplishment  of  the  predetermined 
measure  of  progress.  Fixed-support  TIAs 
must  use  this  payment  method  and  each 
measure  of  progress  appropriately 
would  be  one  of  the  well-defined 
outcomes  that  you  identify  in  the 
agreement  (this  does  not  preclude  use  of 
an  initial  advance  payment,  if  there  is 
no  alternative  to  meeting  immediate 
cash  needs).  There  are  cash  management 
considerations  when  this  payment 
method  is  used  as  a  means  of  financing 
for  an  expenditure-based  TIA  (see 
§37.575  and  §37.1105). 

§  37.81 0    What  should  my  TIAs  provisions 
specify  for  the  method  and  frequency  of 
recipients'  payment  requests? 

The  procedure  and  frequency  for 
payment  requests  depend  upon  the 
payment  method,  as  follows: 

(a)  For  either  reimbursements  or 
advance  payments,  your  TIA  must  allow 
recipients  to  submit  requests  for 
payment  at  least  monthly.  You  may 
authorize  the  recipients  to  use  the  forms 
or  formats  described  in  32  CFR  34.12(d). 

(b)  If  the  payments  are  based  on 
payable  milestones,  the  recipient  will 
submit  a  report  or  other  evidence  of 
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accomplishment  to  the  program  official 
at  the  completion  of  each  predetermined 
activity.  The  agreement  administrator 
may  approve  payment  to  the  recipient 
after  receiving  validation  from  the 
program  manager  that  the  milestone  was 
successfully  reached. 

§  37.81 5    May  the  Government  withhold 
payments? 

Your  TIA  must  provide  that  the 
administrative  agreements  officer  may 
withhold  payments  in  the 
circumstances  described  in  32  CFR 
34.12(g),  but  not  otherwise. 

§  37.820    Must  I  require  a  recipient  to  return 
interest  on  advance  payments? 

If  your  expenditure-based  TIA 
provides  for  either  advance  payments  or 
payable  milestones,  the  agreement  must 
require  the  recipient  to: 

(a)  Maintain  in  an  interest -bearing 
account  any  advance  payments  or 
milestone  payment  amounts  received  in 
advance  of  needs  to  disburse  the  funds 
for  program  purposes  unless: 

(1]  The  recipient  receives  less  than 
$120,000  in  Federal  grants,  cooperative 
agreements,  and  TlAs  per  year; 

(2)  The  best  reasonably  available 
interest-bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$1,000  per  year  on  the  advance  or 
milestone  payments;  or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources  for  the  project. 

(b)  Remit  annually  the  interest  earned 
to  the  administrative  agreements  officer. 

Revision  of  Budget  and  Program  Plans 

§  37.825    Must  I  require  the  recipient  to 
obtain  prior  approval  from  the  Government 
for  changes  in  plans? 

If  it  is  an  expenditure-based  award, 
your  agreement  must  require  the 
recipient  to  obtain  the  agreement 
administrator's  prior  approval  if  there  is 
to  be  a  change  in  plans  Uiat  results  in 
a  need  for  additional  Federal  funding 
(this  is  unnecessary  for  a  fixed-support 
TIA  because  the  recipient  is  responsible 
for  additional  costs  of  achieving  the 
outcomes).  Other  than  that,  the  program 
official's  substantial  involvement  in  the 
project  should  ensure  that  the 
Government  has  advance  notice  of 
changes  in  plans. 

§  37.830    May  I  let  a  recipient  charge  pre- 
award  costs  to  the  agreement? 

Pre-award  costs,  as  long  as  they  are 
otherwise  allowable  costs  of  the  project, 
may  be  charged  to  an  expenditure-based 
TIA  only  with  the  specific  approval  of 
the  agreements  officer.  All  pre-award 


costs  are  incurred  at  the  recipient's  risk 
(i.e.,  no  DoD  Component  is  obligated  to 
reimburse  the  costs  if  for  any  reason  the 
recipient  does  not  receive  an  award  or 
if  the  award  is  less  than  anticipated  and 
inadequate  to  cover  the  costs). 

Program  Income 

§  37.835    What  requirements  do  I  include 
for  program  income? 

Your  TIA  should  apply  the  standards 
of  32  CFR  34.14  for  program  income  that 
may  be  generated.  Note  the  need  to 
specify  whether  the  recipient  is  to  have 
any  obligation  to  the  Federal 
Government  with  respect  to  program 
income  generated  after  the  end  of  the 
project  period  (the  period,  as 
established  in  the  award  document, 
during  which  Federal  support  is 
provided).  Doing  so  is  especially 
important  if  the  TIA  includes  a 
provision  for  the  recipient  to  return  any 
amounts  to  the  Federal  Government  (see 
§37.580). 

Intellectual  Property 

§37.840    What  general  approach  should  I 
take  in  negotiating  data  and  patent  rights? 

(a)  You  should  confer  with  program 
officials  and  legal  counsel  to  develop  an 
overall  strategy  for  intellectual  property 
that  takes  into  account  inventions  and 
data  that  may  result  from  the  project 
and  future  needs  the  Government  may 
have  for  rights  in  them.  The  strategy 
should  take  into  accoimt  any 
intellectual  property  the  Government  is 
furnishing  and  any  pre-existing 
proprietary  information  that  the 
recipient  is  furnishing,  as  well  as  data 
and  inventions  that  may  be  generated 
under  the  award  (recognizing  that  new 
data  and  inventions  may  be  'ess 
valuable  without  pre-existing 
information).  All  pre-existing 
intellectual  property,  both  the 
Government's  and  the  recipient's, 
should  be  marked  to  give  notice  of  its 
status. 

(b)  Because  TIAs  entail  substantial 
cost  sharing  by  recipients,  you  must  use 
discretion  in  negotiating  Government 
rights  to  data  and  patentable  inventions 
resulting  from  research  under  the 
agreements.  The  considerations  in 

§§  37.845  through  37.875  are  intended 
to  serve  as  guidelines,  within  which  you 
necessarily  have  considerable  latitude  to 
negotiate  provisions  appropriate  to  a 
wide  variety  of  circumstances  that  may 
arise.  Your  goal  should  be  a  good 
balance  between  DoD  interests  in: 

(1)  Gaining  access  to  the  best 
technologies  for  defense  needs, 
including  technologies  available  in  the 
conunercial  marketplace,  and  promoting 
conunercialization  of  technologies 


resulting  from  the  research.  Either  of 
these  interests  may  be  impeded  if  you 
negotiate  excessive  rights  for  the 
Government.  One  objective  of  TIAs  is  to 
help  incorporate  defense  requirements 
into  the  development  of  what  ultimately 
will  be  commercially  available 
technologies,  an  objective  that  is  best 
served  by  reducing  barriers  to 
commercial  firms'  participation  in  the 
research.  In  that  way.  the  commercial 
technology  and  industrial  base  can  be  a 
source  of  readily  available,  reliable,  and 
affordable  components,  subsystems, 
computer  software,  and  other 
technological  products  and 
manufacturing  processes  for  military 
systems. 

(2)  Providing  adequate  protection  of 
the  Government's  investment,  which 
may  be  weakened  if  the  Governments 
rights  are  inadequate.  You  should 
consider  whether  the  Government  may 
require  access  to  data  or  inventions  for 
Governmental  purposes,  such  as  a  need 
to  develop  defense-unique  products  or 
processes  that  the  commercial 
marketplace  likely  will  not  address. 

§  37.845    What  data  rights  should  I  obtain? 

(a)  You  should  seek  to  obtain  what 
you,  with  the  advice  of  legal  counsel, 
judge  is  needed  to  ensure  future 
Government  use  of  technology  that 
emerges  from  the  research,  as  long  as 
doing  so  is  consistent  with  the  balance 
between  DoD  interests  described  in 

§  37.840(b).  Y'ou  should  consider  data  in 
which  you  wish  to  obtain  license  rights 
and  data  that  you  may  wish  to  be 
delivered:  since  TIAs  are  assistance 
instruments  rather  than  acquisition 
instruments,  however,  it  is  not  expected 
that  data  would  be  delivered  in  most 
cases.  What  generally  is  needed  is  an 
irrevocable,  world-wide  license  for  the 
Government  to  use,  modif\'.  reproduce, 
release,  or  disclose  for  Governmental 
purposes  the  data  that  are  generated 
under  TIAs  (including  any  data,  such  as 
computer  software,  in  which  a  recipient 
may  obtain  a  cop>Tight).  A 
Governmental  purpose  is  any  activity  in 
which  the  United  States  Government 
participates,  but  a  license  for 
Governmental  purposes  does  not 
include  the  right  to  use.  or  have  or 
permit  others  to  use.  modif\'.  reproduce, 
release,  or  disclose  data  for  commercial 
purposes. 

(b)  You  may  negotiate  licenses  of 
different  scope  than  described  in 
paragraph  (a)  of  this  section  when 
necessary  to  accomplish  program 
objectives  or  to  protect  the 
Government's  interests.  Consult  with 
legal  counsel  before  negotiating  a 
license  of  different  scope. 
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(c)  In  negotiating  data  rights,  you 
should  consider  the  rights  in 
background  data  that  are  necessary  to 
fully  utilize  technology  that  is  expected 
to  result  from  the  TIA,  in  the  event  the 
recipient  does  not  commercialize  the 
technology  or  chooses  to  protect  any 
invention  as  a  trade  secret  rather  than 
by  a  patent.  If  a  recipient  intends  to 
protect  any  invention  as  a  trade  secret, 
you  should  consult  with  your 
intellectual  property  counsel  before 
deciding  what  information  related  to  the 
invention  the  award  should  require  the 
recipient  to  report. 

§37.850    Should  I  require  recipients  to 
mark  data? 

To  protect  the  recipient's  interests  in 
data,  your  TIA  should  require  the 
recipient  to  mark  any  particular  data 
that  it  wishes  to  protect  from  disclosure 
with  a  legend  identifying  the  data  as 
licensed  data  subject  to  use,  release,  or 
disclosure  restrictions. 

§  37.855    How  should  I  handle  protected 
data? 

Prior  to  releasing  or  disclosing  data 
marked  with  a  restrictive  legend  (as 
described  in  §  37.850)  to  third  parties, 
you  should  require  those  parties  to  agree 
in  writing  that  they  will: 

(a)  Use  the  data  only  for  governmental 
purposes;  and 

(b)  Not  release  or  disclose  the  data 
without  the  permission  of  the  licensor 
(i.e..  the  recipient). 

§  37.860    What  rights  should  I  obtain  for 
inventions? 

(a)  You  should  negotiate  rights  in 
inventions  that  represent  a  good  balance 
between  the  Government's  interests  (see 
§  37.840(b))  and  the  recipient's  interests. 
As  explained  in  appendix  B  to  this  part: 

(\)  You  have  the  flexibility  to 
negotiate  patent  rights  provisions  that 
vary  from  what  the  Bayh-Dole  statute 
(Chapter  18  of  Title  35.  U.S.C.)  requires 
in  many  situations.  You  have  that 
flexibility  because  TlAs  include  not 
only  cooperative  agreements,  but  also 
assistance  transactions  other  than  grants 
or  cooperative  agreements. 

(2)  Your  TIA  becomes  an  assistance 
instrument  other  than  a  grant  or 
cooperative  agreement  if  its  patent 
rights  provision  varies  from  what  Bayh- 
Dole  requires  in  your  situation. 
However,  you  need  not  consider  that 
difference  in  the  type  of  transaction 
until  the  agreement  is  finalized,  and  it 
should  not  affect  the  provision  you 
negotiate. 

(d)  As  long  as  it  is  consistent  with  the 
balance  between  DoD  interests 
described  in  §  37.840(b)  and  the 
recipient's  interests,  you  should  seek  to 
obtain  for  the  Government,  when  an 


invention  is  conceived  or  first  actually 
reduced  to  practice  under  a  TIA,  a 
nonexclusive,  nontransferrable, 
irrevocable,  paid-up  license  to  practice 
the  invention,  or  to  have  it  practiced,  for 
or  on  behalf  of  the  United  States 
throughout  the  world.  The  license  is  for 
Governmental  purposes,  and  does  not 
include  the  right  to  practice  the 
invention  for  commercial  purposes. 

(c)  To  provide  for  the  license 
described  in  paragraph  (b)  of  this 
section,  your  TIA  generally  would 
include  the  patent-rights  clause  that  37 
CFR  401.14  specifies  to  implement  the 
Bayh-Dole  statute's  requirements.  Note 
that: 

(1)  The  clause  is  designed  specifically 
for  grants,  contracts,  and  cooperative 
agreements  awarded  to  small  businesses 
and  nonprofit  organizations,  the  types  of 
funding  instruments  and  recipients  to 
which  the  entire  Bayh-Dole  statute 
applies.  As  explained  in  appendix  B  to 
this  part,  only  two  Bayh-Dole 
requirements  (in  35  U.S.C.  sections 
202(c)(4)  and  203)  apply  to  cooperative 
agreements  with  other  performers,  by 
virtue  of  an  amendment  to  Bayh-Dole  at 
35  U.S.C.  210(c). 

(2)  You  may  use  the  same  clause, 
suitably  modified,  in  cooperative 
agreements  with  performers  other  than 
small  businesses  and  nonprofit 
organizations.  Doing  so  is  consistent 
with  a  1983  Presidential  memorandum 
that  calls  for  giving  other  performers 
rights  in  inventions  from  Federally 
supported  research  that  are  at  least  as 
great  as  the  rights  that  Bayh-Dole  gives 
to  small  businesses  and  nonprofit 
organizations  (see  Appendix  B  to  this 
part  for  details).  That  Presidential 
memorandum  is  incorporated  by 
reference  in  Executive  Order  12591  (52 
PR  13414,  3  CFR,  1987  Comp.,  p.  220), 
as  amended  bv  Executive  Order  12618 
(52  FR  48661,3  CFR,  1987  Comp.,  p. 

262). 

(3)  The  clause  provides  for  flow-down 
of  Bayh-Dole  patent-rights  provisions  to 
subawards  with  small  businesses  and 
nonprofit  organizations. 

(4)  There  are  provisions  in  37  CFR 
part  401  stating  when  you  must  include 
the  clause  (37  CFR  401.3)  and.  in  cases 
when  it  is  required,  how  you  may 
modify  and  tailor  it  (37  CFR  401.5). 

(d)  You  may  negotiate  Government 
rights  of  a  different  scope  than  the 
standard  patent-rights  provision 
described  in  paragraph  (c)  of  this 
section  when  necessary  to  accomplish 
program  objectives  and  foster  the 
Government's  interests.  If  you  do  so: 

(1)  With  the  help  of  the  program 
manager  and  legal  coimsel.  you  must 
decide  what  best  represents  a  reasonable 
arrangement  considering  the 


circumstances,  including  past 
investments,  contributions  under  the 
current  TIA.  and  potential  commercial 
markets.  Taking  past  investments  as  an 
example,  you  should  consider  whether 
the  Government  or  the  recipient  has 
contributed  more  substantially  to  the 
prior  research  and  development  that 
provides  the  foundation  for  the  planned 
effort,  If  the  predominant  past 
contributor  to  the  particular  technology 
has  been: 

(i)  The  Government,  then  the  TIA's 
patent-rights  provision  should  be  at  or 
close  to  Qie  standard  Bayh-Dole 
provision. 

(ii)  The  recipient,  then  a  less 
restrictive  patent  provision  may  be 
appropriate,  to  allow  the  recipient  to 
benefit  more  directly  from  its 
investments. 

(2)  You  should  keep  in  mind  that 
obtaining  a  nonexclusive  license  at  the 
time  of  award,  as  described  in  paragraph 
(b)  of  this  section,  is  valuable  if  the 
Government  later  requires  access  to 
inventions  to  enable  development  of 
defense-unique  products  or  processes 
that  the  commercial  marketplace  is  not 
addressing.  If  you  do  not  obtain  a 
license  at  the  time  of  award,  you  should 
consider  alternative  approaches  to 
ensure  access,  such  as  negotiating  a 
priced  option  for  obtaining 
nonexclusive  licenses  in  the  future  to 
inventions  that  are  conceived  or 
reduced  to  practice  under  the  TIA. 

(3)  You  also  may  consider  whether 
you  want  to  provide  additional 
flexibility  by  giving  the  recipient  more 
time  than  the  standard  patent-rights 
provision  does  to: 

(i)  Notify  the  Government  of  an 
invention,  from  the  time  the  inventor 
discloses  it  within  the  for-profit  firm. 

(ii)  Inform  the  Government  whether  it 
intends  to  take  title  to  the  invention. 

(iii)  Commercialize  the  invention, 
before  the  Government  license  rights  in 
the  invention  become  effective. 

§  37.865    Should  my  patent  provision 
include  march-In  rights? 

Your  TIA's  patent  rights  provision 
should  include  the  Bayh-Dole  march-in 
rights  clause  at  paragraph  (j)(l)  of  37 
CFR  401.14,  or  an  equivalent  clause, 
concerning  actions  that  the  Government 
may  take  to  obtain  the  right  to  use 
subject  inventions,  if  the  recipient  fails 
to  take  effective  steps  to  achieve 
practical  application  of  the  subject 
inventions  within  a  reasonable  time. 
The  march-in  provision  may  be 
modified  to  best  meet  the  needs  of  the 
program.  However,  only  infrequently 
should  the  march-in  provision  be 
entirely  removed  (e.g.,  you  may  wish  to 
do  so  if  a  recipient  is  providing  most  of 
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the  funding  for  a  research  project,  with 
the  Government  providing  a  much 
smaller  share). 

§  37.870    Should  I  require  recipients  to 
mark  documents  related  to  inventions? 

To  protect  the  recipient's  interest  in 
inventions,  your  TIA  should  require  the 
recipient  to  mark  documents  disclosing 
inventions  it  desires  to  protect  by 
obtaining  a  patent.  The  recipient  should 
mark  the  documents  with  a  legend 
identifying  them  as  intellectual  property 
subject  to  public  release  or  public 
disclosure  restrictions,  as  provided  in 
35U.S.C.  205. 

§  37.875    Should  my  TIA  include  a 
provision  concerning  foreign  access  to 
technology? 

(a)  Consistent  with  the  objective  of 
enhancing  the  national  security  by 
increasing  DoD  reliance  on  the  U.S. 
commercial  technolog\'  and  industrial 
bases,  you  must  include  a  provision  in 
the  TIA  that  addresses  foreign  access  to 
technology  developed  under  the  TIA. 

(b)  The  provision  must  provide,  as  a 
minimum,  that  any  transfer  of  the: 

(1)  Technology  must  be  consistent 
with  the  U.S.  export  laws,  regulations 
and  policies  (e.g.,  the  International 
Traffic  in  Arms  Regulation  at  22  CFR 
part  121,  ef  seq.,  the  DoD  Industrial 
Security  Regulation  in  DoD  5220.22-R," 
and  the  Department  of  Commerce 
Export  Regulation  at  15  CFR  part  770,  et 
sea.),  as  applicable. 

(2)  Exclusive  right  to  use  or  sell  the 
technology  in  the  United  States  must, 
unless  the  Government  grants  a  waiver, 
require  that  products  embodying  the 
technology  or  produced  through  the  use 
of  the  technology  will  be  manufactured 
substantially  in  the  United  States.  The 
provision  may  further  provide  that: 

(i)  In  individual  cases,  the 
Government  may  waive  the  requirement 
of  substantial  mainufacture  in  the  United 
States  upon  a  showing  by  the  recipient 
that  reasonable  but  unsuccessful  efforts 
have  been  made  to  transfer  the 
technology  under  similar  terms  to  those 
likely  to  manufacture  substantially  in 
the  United  States  or  that  under  the 
circumstances  domestic  manufacture  is 
not  commercially  feasible. 

(ii)  In  those  cases,  the  DoD 
Component  may  require  a  refund  to  the 
Government  of  some  or  all  the  funds 
paid  under  the  TIA  for  the  development 
of  the  transferred  technology. 


"  Electronic  copies  may  be  obtained  at  the 
Internet  site  http://vvww.dtic.mil/whs/directives. 
Paper  copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  V.^  22161.  Authorized 
users  mav  obtain  copies  from  the  Defense  Technical 
Information  Center.  8725  John  1.  Kingman  Rd..  Suite 
0944.  Fort  Belvoir.  VA  22060-6218. 


(c)  You  may,  but  are  not  required  to. 
seek  to  negotiate  a  domestic 
manufacture  condition  for  transfers  of 
nonexclusive  rights  to  use  or  sell  the 
technology  in  the  United  States,  to 
parallel  the  one  described  for  exclusive 
licenses  in  paragraph  (b)(2)  of  this 
section,  if  you  judge  that  nonexclusive 
licenses  for  foreign  manufacture  could 
effectively  preclude  the  establishment  of 
domestic  sources  of  the  technology  for 
defense  purposes. 

Financial  and  Progranunatic  Reporting 

§37.880    What  requirements  must  I  include 
for  periodic  reports  on  program  and 
business  status? 

Your  TIA  must  include  either: 

(a)  The  requirements  in  32  CFR  32.51 
and  32.52  for  status  reports  on 
programmatic  performance  and,  if  it  is 
an  expenditure-based  award,  on 
financial  performance;  or 

(b)  Alternative  requirements  that,  as  a 
minimum,  include  periodic  reports 
addressing  program  and,  if  it  is  an 
expenditure-based  award,  business 
status.  You  must  require  submission  of 
the  reports  at  least  annually,  and  you 
may  require  submission  as  frequently  as 
quarterly  (this  does  not  preclude  a 
recipient  from  electing  to  submit  more 
frequently  than  quarterly  the  financial 
information  that  is  required  to  process 
payment  requests  if  the  award  is  an 
expenditure-based  TIA  that  uses 
reimbursement  or  advance  payments 
under  §  37.810(a)).  The  requirements  for 
the  content  of  the  reports  are  as  follows: 

(1)  The  program  portions  of  the 
reports  must  address  progress  toward 
achieving  program  performance  goals, 
including  current  issues,  problems,  or 
developments. 

(2)  The  business  portions  of  the 
reports,  applicable  only  to  expenditure- 
based  awards,  must  provide 
summarized  details  on  the  status  of 
resources  (federal  funds  and  non-federal 
cost  sharing),  including  an  accounting 
of  expenditures  for  the  period  covered 
by  the  report.  The  report  should 
compare  the  resource  status  with  any 
payment  and  expenditure  schedules  or 
plans  provided  in  the  original  award: 
explain  any  major  deviations  from  those 
schedules:  and  discuss  actions  that  will 
be  taken  to  address  the  deviations.  You 
may  require  a  recipient  to  separately 
identify  in  these  reports  the 
expenditures  for  each  participant  in  a 
consortium  and  for  each  programmatic 
milestone  or  task,  if  you.  after 
consulting  with  the  program  official, 
judge  that  those  additional  details  are 
needed  for  good  stewardship. 


§37.885    May  I  require  updated  program 
plans? 

In  addition  to  reports  on  progress  to 
date,  your  TIA  may  include  a  provision 
requiring  the  recipient  to  annually 
prepare  updated  technical  plans  for  the 
future  conduct  of  the  research  effort.  If 
your  TIA  does  include  a  requirement  for 
annual  program  plans,  you  also  must 
require  the  recipient  to  submit  the 
annual  program  plans  to  the  agreements 
officer  responsible  for  administering  the 
TIA. 

§  37.890    Must  I  require  a  final  performance 
report? 

You  need  not  require  a  final 
performance  report  that  addresses  all 
major  accomplishments  under  the  TIA. 
If  you  do  not  do  so.  however,  there  must 
be  an  alternative  that  satisfies  the 
requirement  in  DoD  Instruction 
3200.14  **  to  document  all  DoD  Science 
and  Technolog>'  efforts  and  disseminate 
the  results  through  the  Defense 
Technical  Information  Center  (DTIC) 
An  example  of  an  alternative  would  be 
periodic  reports  throughout  the 
performance  of  the  research  that 
collectively  cover  the  entire  project. 

§  37.895    How  is  the  final  performance 
report  to  be  sent  to  the  Defense  Technical 
Information  Center? 

(a)  Whether  your  TIA  requires  a  final 
performance  report  or  uses  an 
alternative  means  under  §  37  890.  you 
may  include  an  award  term  or  condition 
or  otherwise  instruct  the  recipient  to 
submit  the  documentation  either 

(1)  Directly  to  the  DTIC:  or 

(2)  To  the  office  that  is  administering 
the  award  (for  subsequent  transmission 
to  the  DTIC). 

(b)  If  you  specif\'  that  the  recipient  is 
to  submit  the  report  directly  to  the 
DTIC,  you  also: 

(1)  Must  instruct  the  recipient  to 
include  a  fully  completed  DD  Form  298 
with  each  document,  so  that  the  DTIC 
can  recognize  the  document  as  being 
related  to  the  particular  award  and 
properly  record  its  receipt;  and 

(2)  Should  advise  the  recipient  to 
provide  a  copy  of  the  completed  DD 
Form  298  to  the  agreements  officer 
responsible  for  administering  the  TIA. 

§  37.900    May  I  tell  a  participant  that 
information  in  financial  and  programmatic 
reports  will  not  be  publicly  disclosed? 

You  may  tell  a  participant  that: 
(a)  We  rnay  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA)  a  trade  secret  or  commercial  and 
financial  information  that  a  participant 
provides  after  the  award,  if  the 
information  is  privileged  or  confidential 


"  See  footnote  7  to  §  37.875(b)(l  I. 
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information.  The  DoD  Component  that 
receives  the  FOIA  request  will  review 
the  information  in  accordance  with  DoD 
procedures  at  32  CFR  286.23(h)  (and 
any  DoD  Component  supplementary 
procedures)  to  determine  whether  it  is 
privileged  or  confidential  information 
under  the  FOIA  exemption  at  5  U.S.C. 
552(b)(4).  as  implemented  by  the  DoD  at 
32  CFR  286.12(d). 

(b)  If  the  participant  also  provides 
information  in  the  course  of  a 
competition  prior  to  award,  there  is  a 
statutory  exemption  for  five  years  from 
FOIA  disclosure  requirements  for 
certain  types  of  information  submitted 
at  that  time  (see  §37.420). 

§  37.905    Must  I  make  receipt  of  the  final 
perfonnance  report  a  condition  for  final 
payment? 

If  a  final  report  is  required,  your  TIA 
should  make  receipt  of  the  report  a 
condition  for  final  payment.  If  the 
payments  are  based  on  payable 
milestones,  the  submission  and 
acceptance  of  the  final  report  by  the 
Government  representative  will  be 
incorporated  as  an  event  that  is  a 
prerequisite  for  one  of  the  payable 
milestones. 

Records  Retention  and  Access 
Requirements 

§37.910    How  long  must  I  require 
participants  to  Icaep  records  related  to  the 
HA? 

Your  TIA  must  require  participants  to 
keep  records  related  to  the  TIA  (for 
which  the  agreement  provides 
Government  access  under  §  37.915)  for  a 
period  of  three  years  after  submission  of 
the  final  financial  status  report  for  an 
expenditure-based  TIA  or  final 
programmatic  status  report  for  a  fixed- 
support  TLA,  with  the  following 
exceptions: 

(a)  The  participant  must  keep  records 
longer  than  three  years  after  submission 
of  the  final  financial  status  report  if  the 
records  relate  to  an  audit,  claim,  or 
dispute  that  begins  but  does  not  reach 
its  conclusion  within  the  3-year  period. 
In  that  case,  the  participant  must  keep 
the  records  until  the  matter  is  resolved 
and  final  action  taken. 

(b)  Records  for  any  real  property  or 
equipment  acquired  with  project  funds 
under  the  TTA  must  be  kept  for  three 
years  after  final  disposition. 

§  37.91 5  What  requirement  for  access  to  a 
for-profit  participant's  records  do  I  include 
in  a  TIA? 

(a)  If  a  for-profit  participant  currently 
grants  access  to  its  records  to  the  DCAA 
or  other  Federal  Government  auditors, 
yoiu'  TIA  must  include  for  that 
participant  the  standard  access-to- 


records  requirements  at  32  CFR  34.42(e). 
If  the  agreement  is  a  fixed-support  TIA, 
the  language  in  32  CFR  34.42(e)  may  be 
modified  to  provide  access  to  records 
concerning  the  recipient's  technical 
performance,  without  requiring  access 
to  the  recipient's  financial  or  other 
records.  Note  that  any  need  to  address 
access  to  technical  records  in  this  way 
is  in  addition  to,  not  in  lieu  of.  the  need 
to  address  rights  in  data  (see  §  37.845). 

(b)  For  other  for-profit  participants 
that  do  not  currently  give  the  Federal 
Government  direct  access  to  their 
records  and  are  not  willing  to  grant  full 
access  to  records  pertinent  to  the  award, 
there  is  no  set  requirement  to  include  a 
provision  in  your  TLA  for  Government 
access  to  records.  If  the  audit  provision 
of  an  expenditure-based  TIA  gives  an 
IPA  access  to  the  recipient's  financial 
records  for  audit  purposes,  the  Federal 
Government  must  have  access  to  the 
IFA's  reports  and  working  papers  and 
you  need  not  include  a  provision 
requiring  direct  Government  access  to 
the  recipient's  financial  records.  For 
both  fixed-support  and  expenditure- 
based  TlAs.  you  may  wish  to  negotiate 
Government  access  to  recipient  records 
concerning  technical  performance. 
Should  you  negotiate  a  provision  giving 
access  only  to  specific  Government 
officials  (e.g.,  the  agreements  officer), 
rather  than  a  provision  giving 
Government  access  generally,  it  is 
important  to  let  participants  know  that 
the  OIG,  DoD.  has  a  statutory  right  of 
access  to  records  and  other  materials  to 
which  other  DoD  Component  officials 
have  access. 

§  37.920  What  requirement  for  access  to  a 
nonprofit  participant's  records  do  I  include 
In  a  TIA? 

Your  TIA  must  include  for  any 
nonprofit  participant  the  standard 
access-to-records  requirement  at: 

(a)  32  CFR  33.42(e),  for  a  participant 
that  is  a  State  or  local  governmental 
organization. 

(b)  32  CFR  32.53(e),  for  a  participant 
that  is  a  nonprofit  organization.  The 
same  requirement  applies  to  any 
nonprofit  GOCO  or  FFRDC,  even  though 
nonprofit  GOCOs  and  FFRDCs  are 
exempted  from  the  definition  of 
•recipient"  in  32  CFR  part  32. 

Termination  and  Enforcement 

§  37.925    What  requirements  do  I  include 
for  termination  and  enforcement? 

Your  TIA  must  apply  the  standards  of 
32  CFR  34.51  for  termination,  32  CFR 
34.52  for. enforcement,  and  yoiu- 
organization's  procedures  implementing 
32  CFR  22.815  for  disputes  and  appeals. 


Subpart  H— Executing  the  Award 

§  37.1 000    What  are  my  responsibilities  at 
the  time  of  award? 

At  the  time  of  the  award,  you  must: 

(a)  Ensure  that  the  award  document 
contains  the  appropriate  terms  and 
conditions  and  is  signed  by  the 
appropriate  parties,  in  accordance  with 
§§  37.1005  through  37.1015. 

(b)  Document  your  analysis  of  the 
agreement  in  the  award  file,  as 
discussed  in  §  37.1020. 

(c)  Provide  information  about  the 
award  to  offices  responsible  for 
reporting,  as  described  in  §§  37.1025 
through  37.1035. 

(d)  Distribute  copies  of  the  award 
document,  as  required  by  §  37.1045. 

The  Award  Document 

§  37.1 005    What  are  my  general 
responsibilities  concerning  the  award 
document? 

You  are  responsible  for  ensuring  that 
the  award  document  is  complete  and 
accurate.  Your  objective  is  to  create  a 
document  that: 

(a)  Addresses  all  issues; 

(b)  States  requirements  directly.  It  is 
not  helpful  to  readers  to  incorporate 
statutes  or  rules  by  reference,  without 
sufficient  explanation  of  the 
requirements.  You  generally  should  not 
incorporate  clauses  from  the  Federal 
Acquisition  Regulation  (48  CFR  parts  1- 
53)  or  Defense  Federal  Acquisition 
Regulation  Supplement  (48  CFR  parts 
201-253),  because  those  provisions  are 
designed  for  procurement  contracts  that 
are  used  to  acquire  goods  and  services, 
rather  than  for  TLAs  or  other  assistance 
instruments. 

(c)  Is  written  in  clear  and  concise 
language,  to  minimize  potential 
ambiguity. 

§  37.1 01 0    What  substantive  Issues  should 
my  award  document  address? 

You  necessarily  will  design  and 
negotiate  a  TIA  individually  to  meet  the 
specific  requirements  of  the  particular 
project,  so  the  complete  list  of 
substantive  issues  that  you  will  address 
in  the  award  document  may  vary.  Every 
award  document  must  address: 

(a)  Project  scope.  The  scope  is  an 
overall  vision  statement  for  the  project, 
including  a  discussion  of  the  project's 
purpose,  objectives,  and  detailed 
military  and  commercial  goals.  It  is  a 
critical  provision  because  it  provides  a 
context  for  resolving  issues  that  may 
arise  during  post-award  administration. 
In  a  fixed-support  TLA.,  you  also  must 
clearly  specify  the  well-defined 
outcomes  that  reliably  indicate  the 
amount  of  effort  expended  and  serve  as 
the  basis  for  the  level  of  the  fixed 
support  (see  §§  37.305  and  37.560(a)). 
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(b)  Project  management.  You  should 
describe  the  nature  of  the  relationship 
between  the  Federal  Government  and 
the  recipient:  the  relationship  among 
the  participants,  if  the  recipient  is  an 
unincorporated  consortium:  and  the 
overall  technical  and  administrative 
management  of  the  project.  TIAs  are 
used  to  carr>'  out  collaborative 
relationships  between  the  Federal 
Government  and  the  recipient. 
Consequently,  there  must  be  substantial 
involvement  of  the  DoD  program  official 
(see  §  37.220)  and  usually  the 
administrative  agreements  officer.  The 
program  official  provides  technical 
insight,  which  differs  from  the  usual 
technical  oversight  of  a  project.  The 
management  provision  also  should 
discuss  how  you  and  the  recipient  will 
make  any  modifications  to  the  TIA. 

(c)  Termination,  enforcement,  and 
disputes.  Your  TIA  must  provide  for 
termination,  enforcement  remedies,  and 
disputes  and  appeals  procedures,  in 
accordance  with  §  37.925. 

(d)  Funding.  You  must: 

(1)  Show  the  total  amount  of  the 
agreement  and  the  total  period  of 
performance. 

(2)  If  the  TIA  is  an  expenditure-based 
award,  state  the  Government's  and 
recipient's  agreed-upon  cost  shares.  The 
award  document  should  identify'  values 
for  any  in-kind  contributions, 
determined  in  accordance  with 

§§  37.530  through  37.555.  to  preclude 
later  disagreements  about  them. 

(3)  Specify  the  amount  of  Federal 
funds  obligated  and  the  performance 
period  for  those  obligated  funds. 

(4)  State,  if  the  agreement  is  to  be 
incrementally  funded,  that  the 
Government's  obligation  for  additional 
funding  is  contingent  upon  the 
availability  of  funds  and  that  no  legal 
obligation  on  the  part  of  the 
Government  exists  until  additional 
funds  are  made  available  and  the 
agreement  is  amended.  You  also  must 
include  a  prior  approval  requirement  for 
changes  in  plans  requiring  additional 
Government  funding,  in  accordance 
with  §37.825. 

(e)  Payment.  You  must  choose  the 
payment  method  and  tell  the  recipient 
how,  when,  and  where  to  submit 
payment  requests,  as  discussed  in 
§§'37.805  through  37.815.  Your  payment 
method  mnst  take  into  account  sound 
cash  management  practices  by  avoiding 
unwarranted  cash  advances.  For  an 
expenditure-based  TIA,  your  payment 
provision  must  require  the  return  of 
interest  should  excess  cash  balances 
occur,  in  accordance  with  §  37.820. 

(f)  Records  retention  and  access  to 
records.  You  must  include  the  records 
retention  requirement  at  §  37.910.  You 


also  must  provide  for  access  to  for-profit 
and  nonprofit  participants'  records,  in 
accordance  with  §  37.915  and  §  37,920, 

(g)  Patents  and  data  rights.  In 
designing  the  patents  and  data  rights 
provision,  you  must  set  forth  the 
minimum  required  Federal  Government 
rights  in  intellectual  property  generated 
under  the  award  and  address  related 
matters,  as  provided  in  §§  37,840 
through  37.875.  It  is  important  to  define 
all  essential  terms  in  the  patent  rights 
provision. 

(h)  Foreign  access  to  technology.  You 
must  include  a  provision,  in  accordance 
with  §  37.875.  concerning  foreign  access 
and  domestic  manufacture  of  products 
using  technology  generated  under  the 
award. 

(i)  Title  to,  management  of.  and 
disposition  of  tangible  property.  Your 
property  provisions  for  for-profit  and 
nonprofit  participants  must  be  in 
accordance  with  §§  37.685  through 
37.700. 

(j)  Financial  management  systems. 
For  an  expenditure-based  award,  you 
must  specify  the  minimum  standards  for 
financial  management  systems  of  both 
for-profit  and  nonprofit  participants,  in 
accordance  with  §§  37.615  and  37.620. 

(k)  Allowable  costs.  If  the  TIA  is  an 
expenditure-based  award,  you  must 
specif\-  the  standards  that  both  for-profit 
and  nonprofit  participants  are  to  use  to 
determine  which  costs  may  be  charged 
to  the  project,  in  accordance  with 
§§  37.625  through  37.635,  as  well  as 
§37.830. 

(1)  Audits.  If  your  TIA  is  an 
expenditure-based  award,  you  must 
include  an  audit  provision  for  both  for- 
profit  and  nonprofit  participants  and 
subrecipients.  in  accordance  with 
§§  37.640  through  37.670  and  §  37.680. 

(m)  Purchasing  system  standards.  You 
should  include  a  provision  specifying 
the  standards  in  §§  37.705  and  37'710 
for  purchasing  systems  of  for-profit  and 
nonprofit  participants,  respectivelv. 

(n)  Program  income.  You  should 
specify  requirements  for  program 
income,  in  accordance  with  §  37.835. 

(o)  Financial  and  programmatic 
reporting.  You  must  specify  the  reports 
that  the  recipient  is  required  to  submit 
and  tell  the  recipient  when  and  where 
to  submit  them,  in  accordance  with 
§§37.880  through  37.905. 

(p)  Assurances  for  applicable  national 
policy  requirements.  You  must 
incorporate  assurances  of  compliance 
with  applicable  requirements  in  Federal 
statutes.  Executive  orders,  or  regulations 
(except  for  national  policies  that  require 
certifications).  Appendix  D  to  this  part 
contains  a  list  of  commonly  applicable 
requirements  that  vou  need  to  augment 
with  any  specific  requirements  that 


apply  in  your  particular  circumstances 
(e.g..  general  provisions  in  the 
appropriations  act  for  the  specific  funds 
that  you  are  obligating). 

(q)  Other  routine  matters.  The 
agreement  should  address  any  other 
issues  that  need  clarification,  including 
who  in  the  Government  will  be 
responsible  for  post-award 
administration  and  the  statutory 
authority  or  authorities  for  entering  into 
the  TIA  (see  appendix  B  to  this  part  for 
a  discussion  of  statutory'  authorities).  In 
addition,  the  agreement  must  specify- 
that  it  takes  precedence  o\er  an\- 
inconsistent  terms  and  conditions  in 
collateral  documents  such  as 
attachments  to  the  TIA  or  the  recipient  s 
articles  of  collaboration. 

§37.1015    How  do  I  decide  who  must  sign 
the  TIA  it  the  recipient  is  an  unincorporated 
consortium? 

(a)  if  the  recipient  is  a  consortium  that 
is  not  formally  incorporated  and  the 
consortium  members  prefer  to  have  the 
agreement  signed  by  all  of  them 
individually,  you  may  execute  the 
agreement  in  that  manner. 

(b)  If  they  wish  to  designate  one 
consortium  member  to  sign  the 
agreement  on  behalf  of  the  consortium 
as  a  whole,  you  should  not  decide 
whether  to  execute  the  agreement  in 
that  way  until  you  review  the 
consortium's  articles  of  collaboration 
with  legal  counsel, 

(1)  The  purposes  of  the  review  are  to: 
(i)  Determine  whether  the  articles 

properly  authorize  one  participant  to 
sign  on  behalf  of  the  other  participants 
and  are  binding  on  all  consortium 
members  with  respect  to  the  research 
project:  and 

(ii)  Assess  the  risk  that  otherwise 
could  exist  when  entering  into  an 
agreement  signed  by  a  single  member  on 
behalf  of  a  consortium  that  is  not  a  legal 
entity.  For  example,  you  should  assess 
whether  the  articles  of  collaboration 
adequatelv  address  consortium 
members'  futup^  liabilities  related  to  the 
research  project  (i.e..  whether  they  will 
have  joint  and  severable  liability). 

(2)  After  the  review,  in  consultation 
with  legal  counsel,  you  should 
determine  whether  it  is  better  to  have  ail 
of  the  consortium  members  sign  the 
agreement  individually  or  to  allow  them 
to  designate  one  member  to  sign  on  all 
members'  behalf. 

Reporting  Information  About  the 
Award 

§  37.1 020    What  must  I  document  in  my 
award  file? 

You  should  include  in  your  award  file 
an  agreements  analysis  in  which  you: 
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(a)  Briefly  describe  the  program  and 
detail  the  specific  militar\'  and 
commercial  benefits  that  should  result 
from  the  project  supported  by  the  TIA. 
If  the  recipient  is  a  consortium  that  is 
not  formally  incorporated,  you  should 
attach  a  copy  of  the  signed  articles  of 
collaboration. 

(b)  Describe  the  process  that  led  to  the 
award  of  the  TIA.  including  how  you 
and  program  officials  solicited  and 
evaluated  proposals  and  selected  the 
one  supported  through  the  TIA. 

(c)  Explain  how  you  decided  that  a 
TIA  was  the  most  appropriate 
instrument,  in  accordance  with  the 
factors  in  subpart  B  of  this  part.  Your 
explanation  must  include  your  answers 
to  the  relevant  questions  in  §  37.225(a) 
through  (d). 

(d)  Explain  how  you  valued  the 
recipient's  cost  sharing  contributions,  in 
accordance  with  §§  37.530  through 
37.555. 

(e)  Document  the  resuhs  of  your 
negotiation,  addressing  all  significant 
issues  in  the  TIA's  provisions.  For 
example,  this  includes  specific 
explanations  if  you: 

(1 )  Specify  requirements  for  a 
participant's  systems  that  vary  from  the 
standard  requirements  in  §§  37.615(a), 
37.625(a).  37.630,  or  37.705(a)  of 
subpart  G  of  this  part,  in  cases  where 
those  sections  provide  flexibility  for  you 
to  do  so. 

(2)  Provide  that  any  audits  are  to  be 
performed  by  an  IP  A,  rather  than  the 
DQAA,  where  permitted  under  §  37.650. 
Your  documentation  must  include: 

(i)  The  names  and  addresses  of 
business  units  for  which  IPAs  will  be 
the  auditors; 

(ii)  Estimated  amounts  of  Federal 
funds  expected  under  the  award  for 
those  business  units;  and 

(iii)  The  basis  (e.g.,  a  written 
statement  from  the  recipient)  for  your 
judging  that  the  business  units  do  not 
currently  perform  under  tv^pes  of  awards 
described  in  §  37.650(b)(1)  and  (2)  and 
are  not  willing  to  grant  the  DCAA  audit 
access. 

(3)  Include  an  intellectual  property 
provision  that  varies  from  Bayh-Dole 
requirements. 

(4)  Determine  that  cost  sharing  is 
impracticable. 

§37.1025    Must  I  report  information  to  ttie 
Defense  Assistance  Awards  Data  System? 

Yes,  you  must  give  the  necessary 
information  about  the  award  to  the 
office  in  your  organization  that  is 
responsible  for  preparing  DD  Form  2566 
reports  for  the  Defense  Assistance 
Award  Data  System,  to  ensure  timely 
and  accurate  reporting  of  data  required 
by  31  U.S.C.  6101-6106  (see  32  CFR 
part  21,  subpart  C). 


§  37.1 030    What  information  must  I  report 
to  the  Defense  Technical  Information 
Center? 

(a)  For  any  TIA,  you  must  give  your 
answers  to  the  questions  in  §  37.225(a) 
through  (d)  to  the  office  in  your  DoD 
Component  that  is  responsible  for 
providing  data  on  TIAs  to  the  DTIC. 
Contact  DTIC-OCP,  8725  John  J. 
Kingman  Rd.,  Suite  0928,  Fort  Belvoir, 
VA  22060-6218.  if  you  are  unsure  about 
the  responsible  office  in  your  DoD 
Component.  The  DTIC  compiles  the 
information  to  help  the  Department  of 
Defense  measure  the  Department- wide 
benefits  of  using  TIAs  and  assess  the 
instruments'  value  in  helping  to  meet 
the  policy  objectives  described  in 

§  37.205(b)  and  Appendix  A  to  this  part. 

(b)  If  the  TIA  uses  the  authority  of  10 
U.S.C.  2371 ,  as  described  in  §  37.1035, 
your  information  submission  for  the 
DTIC  under  paragraph  (a)  of  this  sectiop 
must  include  the  additional  data 
required  for  the  DoD's  annual  report  to 
Congress. 

(c)  If,  as  permitted  under  §  37.650.  the 
TIA  includes  a  provision  allowing  a  for- 
profit  participant  to  have  audits 
performed  by  an  IPA.  rather  than  the 
DCAA,  you  must  report  that  fact  with 
the  other  information  you  submit  about 
the  TIA.  Note  that  you  also  must 
include  information  about  any  use  of 
IPAs  permitted  by  subawards  that 
participemts  make  to  for-profit  firms,  as 
provided  in  §  37.670.  Information  about 
a  subaward  under  the  TIA  must  be 
reported  even  if  you  receive  the 
information  in  a  subsequent  year,  when 
information  about  the  TIA  itself  does 
not  need  to  be  reported. 

(d)  The  requirements  in  this  section  to 
report  information  to  the  DTIC  should 
not  be  confused  with  the  post-award 
requirement  to  forward  copies  of 
technical  reports  to  the  DTIC,  as 
described  at  §§  37.890  and  37.895.  The 
reporting  requirements  in  this  section 
are  assigned  the  Report  Control  Symbol 
DD-A&T(A)1936. 

§37.1035    How  do  I  know  if  my  TIA  uses 
the  10  U.S.C.  2371  authority  and  I  must 
report  additional  data  under  §37.1 030(b)? 

As  explained  in  appendix  B  to  this 
part,  a  TIA  uses  the  authority  of  10 
U.S.C.  2371  and  therefore  must  be 
included  in  the  DoD's  annual  report  to 
Congress  on  the  use  of  10  U.S.C.  2371 
authorities  if  it: 

(a)  Is  an  assistance  transaction  other 
than  a  grant  or  cooperative  agreement, 
by  virtue  of  its  patent  rights  provision; 
or 

(b)  Includes  a  provision  to  recover 
funds  from  a  recipient,  as  described  at 
§37.580. 


§  37.1 040    When  and  how  do  I  report 
information  required  by  §37.1035? 

Information  that  you  report,  in 
accordance  with  §  37.1030,  to  the  office 
that  your  DoD  Component  designates  as 
the  central  point  for  reporting  to  the 
DTIC  must  be; 

(a)  Submitted  quarterly,  by  the  date 
that  your  central  point  establishes. 

(b)  In  the  format  that  your  central 
point  provides  (which  is  consistent  with 
the  format  that  the  DTIC  specifies  to 
DoD  Components). 

Distributing  Copies  of  the  Award 
Document 

§  37.1 045    To  whom  must  I  send  copies  of 
the  award  document? 

You  must  send  a  copy  of  the  award 
document  to  thfi: 

(a)  Recipient.  You  must  include  on 
the  first  page  of  the  recipient's  copy  a 
prominent  notice  about  the  current  DoD 
requirements  for  payment  by  electronic 
funds  transfer  (EFT). 

(b)  Office  you  designate  to  administer 
the  TIA.  You  are  strongly  encouraged  to 
delegate  post-award  administration  to 
the  regional  office  of  the  Defense 
Contract  Management  Agency  or  Office 
of  Naval  Research  that  administers 
awards  to  the  recipient.  When 
delegating,  you  should  clearly  indicate 
on  the  cover  sheet  or  first  page  of  the 
award  document  that  the  award  is  a 
TIA,  to  help  the  post-award 
administrator  distinguish  it  from  other 
types  of  assistance  instruments. 

(c)  Finance  and  accounting  office 
designated  to  make  the  payments  to  the 
recipient. 

Subpart  I— Post-Award  Administration 

§37.1100    What  are  my  responsibilities 
generally  as  an  administrative -agreements 
officer  for  a  TIA? 

As  the  administrative  agreements 
officer  for  a  TIA,  you  have  the 
responsibilities  that  your  office  agreed 
to  accept  in  the  delegation  from  the 
office  that  made  the  award.  Generally, 
you  will  have  the  same  responsibilities 
as  a  post-award  administrator  of  a  grant 
or  cooperative  agreement,  as  described 
in  32  CFR  22.715.  Responsibilities  for 
TIAs  include: 

(a)  Advising  agreements  officers 
before  they  award  TIAs  on  how  to 
establish  award  terms  and  conditions 
that  better  meet  research  programmatic 
needs,  facilitate  effective  post-award 
administration,  and  ensure  good 
stewardship  of  Federal  funds. 

(h)  Participating  as  the  business 
partner  to  the  DoD  program  official  to 
ensure  the  Government's  substantial 
involvement  in  the  research  project. 
This  mav  involve  attendance  with 
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program  officials  at  kickoff  meetings  or 
post-award  conferences  with  recipients. 
It  also  may  involve  attendance  at  the 
consortium  management's  periodic 
meetings  to  review  technical  progress, 
financial  status,  and  future  program 
plans. 

(c)  Tracking  and  processing  of  reports 
required  by  the  award  terms  and 
conditions,  including  periodic  business 
status  reports,  programmatic  progress 
reports,  and  patent  reports. 

(d)  Handling  payment  requests  and 
related  matters.  For  a  TIA  using  advance 
payments,  that  includes  reviews  of 
progress  to  verify  that  there  is  continued 
justification  for  advancing  funds,  as 
discussed  in  §37. 1105(b).  For  a  TIA 
using  milestone  payments,  it  includes 
making  any  needed  adjustments  in 
future  milestone  payment  amounts,  as 
discussed  in  §  37.li05(c). 

(e)  Coordinating  audit  requests  and 
reviewing  audit  reports  for  both  single 
audits  of  participants'  systems  and  any 
award-specific  audits  that  may  be 
needed,  as  discussed  in  §§37.1115  and 
37.1120. 

(f)  Responding,  after  coordination 
with  program  officials,  to  recipient 
requests  for  permission  to  sell  or 
exclusively  license  intellectual  property 
to  entities  that  do  not  agree  to 
manufacture  substantially  in  the  United 
States,  as  described  in  §  37.875(b). 
Before  you  grant  approval  for  any 
technolog\'.  you  must  secure  assurance 
that  the  Government  will  be  able  to  use 
the  technology  (e.g..  a  reasonable  license 
for  Government  use.  if  the  recipient  is 
selling  the  technology)  or  seek 
reimbursement  of  the  Government's 
investments. 

(g)  Notifying  the  agreements  officer 
who  made  the  award  if  a  participant 
informs  you  about  a  subaward  allowing 
a  for-profit  subrecipient  to  have  audits 
performed  by  an  IPA.  rather  than  the 
DCAA.  You  should  alert  the  awarding 
official  that  he  or  she  must  report  the 
information,  as  required  by  §  37.1030(c). 

§  37.1 1 05    What  additional  duties  do  I  have 
as  the  administrator  of  a  TIA  with  advance 
payments  or  payable  milestones? 

Your  additional  post-award 
responsibilities  as  an  administrative 
agreements  officer  for  an  expenditure- 
based  TIA  with  advance  payments  or 
payable  milestones  are  to  ensure  good 
cash  management.  To  do  so,  you  must: 

(a)  For  any  expenditure-based  TIA 
with  advance  payments  or  payable 
milestones,  forward  to  the  responsible 
payment  office  any  interest  that  the 
recipient  remits  in  accordance  with 
§  37.820(b).  The  payment  office  will 
return  the  amounts  to  the  Department  of 


the  Treasur\''s  miscellaneous  receipts 
account. 

(b)  For  any  expenditure-based  TIA 
with  advance  payments,  consult  with 
the  program  official  and  consider 
whether  program  progress  reported  in 
periodic  reports,  in  relation  to  reported 
expenditures,  is  sufficient  to  justify  your 
continued  authorization  of  advance 
payments  under  §  37.805(b). 

(c)  For  any  expenditure-based  TIA 
using  milestone  payments,  work  with 
the  program  official  at  the  completion  of 
each  payable  milestone  or  upon  receipt 
of  the  next  business  status  report  to: 

(1)  Compare  the  total  amount  of 
project  expenditures,  as  recorded  in  the 
payable  milestone  report  or  business 
status  report,  with  the  projected  budget 
for  completing  the  mile.stone:  and 

(2)  Adjust  future  payable  milestones, 
as  needed,  if  expenditures  lag 
substantially  behind  what  was 
originally  projected  and  you  judge  that 
the  recipient  is  receiving  Federal  funds 
sooner  than  necessar\'  for  program 
purposes.  Before  making  adjustments, 
you  should  consider  how  large  a 
deviation  is  acceptable  at  the  time  of  the 
milestone.  For  example,  suppose  that 
the  first  milestone  payment  for  a  TIA 
you  are  administering  is  550,000.  and 
that  the  awarding  official  set  the  amount 
based  on  a  projection  that  the  recipient 
would  have  to  expend  Si 00.000  to  reach 
the  milestone  (i.e.,  the  original  plan  was 
for  the  recipient's  share  at  that 
milestone  to  be  50%  of  project 
expenditures).  If  the  milestone  payment 
report  shows  S90.000  in  expenditures, 
the  recipient's  share  at  this  point  is  44% 
(S40.000  out  of  the  total  S90.000 
expended,  with  the  balance  provided  by 
the  550,000  milestone  payment  of 
Federal  funds).  For  this  example,  you 
should  adjust  future  milestones  if  you 
judge  that  a  6%  difference  in  the 
recipient's  share  at  the  first  milestone  is 
too  large,  but  not  otherwise.  Remember 
that  milestone  payment  amounts  are  not 
meant  to  track  expenditures  precisely  at 
each  milestone  and  that  a  recipient's 
share  will  increase  as  it  continues  to 
perform  research  and  expend  funds, 
until  it  completes  another  milestone  to 
trigger  the  next  Federal  payment. 

§  37.1 1 1 0    What  other  responsibilities 
related  to  payments  do  I  have? 

If  you  are  the  administrative 
agreements  officer,  you  have  the 
responsibilities  described  in  32  CFR 
22.810(c),  regardless  of  the  payment 
method.  You  also  must  ensure  that  you 
do  not  withhold  payments,  except  in 
one  of  the  circumstances  described  in 
32  CFR  34.12(g). 


§  37.1 1 1 5    What  are  my  responsibilities 
related  to  participants'  single  audits? 

For  audits  of  for-profit  partuiipant's 
systems,  under  §§  37.640  through 
37.660.  you  are  the  focal  point  within 
the  Department  of  Defense  for  ensuring 
that  participants  submit  audit  reports 
and  for  resolving  any  findings  in  those 
reports.  Nonprofit  participants  send 
their  single  audit  reports  to  a 
Governmentwide  clearinghouse.  For 
those  participants,  the  Office  of  the 
Assistant  Inspector  General  (Auditing) 
should  receive  any  DoD-specific 
findings  from  the  clearinghouse  and 
refer  them  to  you  for  resolution,  if  you 
are  the  appropriate  official  to  do  so. 

§  37.1 1 20    When  and  how  may  I  request  an 
award-specific  audit? 

Guidance  on  when  and  how  you 
should  request  additional  audits  for 
expenditure-based  T'As  is  identical  to 
the  guidance  for  grants  officers  in  32 
CFR  34, 16(d).  If  you  require  an  award- 
specific  examination  or  audit  of  a  for- 
profit  participant's  records  related  to  a 
TIA.  you  must  use  the  auditor  specified 
in  the  award  terms  and  conditions, 
which  should  be  the  same  auditor  who 
performs  periodic  audits  o^the 
participant.  The  DCAA  and  the  OIG. 
DoD.  are  possible  sources  of  advice  on 
audit-related  issues,  such  as  appropriate 
audit  objectives  and  scope. 

Subpart  J — Definitions  of  Terms  Used 
in  this  Part 

§37.1205    Advance. 

A  payment  made  to  a  recipient  before 
the  recipient  disburses  the  funds  for 
program  purposes.  Advance  payments 
may  be  based  upon  recipients'  requests 
or  predetermined  payment  schedules. 

§37.1210    Advanced  research. 

Research  that  creates  new  technology 
or  demonstrates  the  viability  of  applying 
existing  technology  to  new  products  and 
processes  in  a  general  way.  Advanced 
research  is  most  closely  analogous  to 
precompetitive  technology  development 
in  the  commercial  sector  (i.e..  early 
phases  of  research  and  development  on 
which  commercial  competitors  are 
willing  to  collaborate,  because  the  work 
is  not  so  coupled  to  specific  products 
and  processes  that  the  results  of  the 
work  must  be  proprietar\l.  It  does  not 
include  development  of  militar\' 
systems  and  hardware  where  specific 
requirements  have  been  defined.  It  is 
tvpically  funded  in  Research, 
Development.  Test  and  Evaluation 
programs  within  Budget  Activity  3. 
Advanced  Technology  Development. 
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§  37.1 21 5    Agreements  officer. 

An  official  with  the  authority  to  enter 
into,  administer,  and/or  terminate  TIAs 
(see  §37.125). 

§37.1220    Applied  research. 

Efforts  that  attempt  to  determine  and 
exploit  the  potential  of  scientific 
discoveries  or  improvements  in 
technology  such  as  new  materials, 
devices,  methods  and  processes.  It 
typically  is  funded  in  Research. 
Development,  Test  and  Evaluation 
programs  within  Budget  Activity  2. 
Applied  Research  (also  known 
informally  as  research  category-  6.2) 
programs.  Applied  research  normally 
follows  basic  research  but  may  not  be 
fully  distinguishable  from  the  related 
basic  research.  The  term  does  not 
include  efforts  whose  principal  aim  is 
the  design,  development,  or  testing  of 
specific  products,  systems  or  processes 
to  be  considered  for  sale  or  acquisition: 
these  efforts  are  within  the  definition  of 
"development." 

§  37.1 225    Articles  of  collaboration. 

An  agreement  among  the  participants 
in  a  consortium  that  is  not  formally 
incorporated  as  a  legal  entity,  by  which 
they  establish  their  relative  rights  and 
responsibilities  (see  §37.515). 

§37.1230    Assistance. 

The  transfer  of  a  thing  of  value  to  a 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States  (see  31  U.S.C. 
6101(3)).  Grants,  cooperative 
agreements,  and  technology  investment 
agreements  are  examples  of  legal 
instruments  used  to  provide  assistance. 

§37.1235    Award-specific  audit. 

An  audit  of  a  single  TIA.  usually  done 
at  the  cognizant  agreements  officer's 
request,  to  help  resolve  issues  that  arise 
during  or  after  the  performance  of  the 


research  project.  An  award-specific 
audit  of  an  individual  award  differs 
from  a  periodic  audit  of  a  participant  (as 
defined  in  §37.1325). 

§37.1240    Basic  research. 

Efforts  directed  toward  increasing 
knowledge  and  understanding  in 
science  and  engineering,  rather  than  the 
practical  application  of  that  knowledge 
and  understanding.  It  typically  is 
funded  within  Research,  Development, 
Test  and  Evaluation  programs  in  Budget 
Activity  1,  Basic  Research  (also  known 
informally  as  research  category  6.1). 

§37.1245    Cash  contributions. 

A  recipient's  cash  expenditures  made 
as  contributions  toward  cost  sharing, 
including  expenditures  of  money  that 
third  parties  contributed  to  the 
recipient. 

§  37.1 250    Commercial  firm. 

A  ff)r-profit  firm  or  segment  of  a  for- 
profit  firm  (e.g.,  a  division  or  other 
business  unit)  that  does  a  substantial 
portion  of  its  business  in  the 
commercial  marketplace. 

§37.1255    Consortium. 

A  group  of  research-performing 
organizations  that  either  is  formally 
incorporated  or  that  otherwise  agrees  to 
jointly  carry  out  a  research  project  (see 
definition  of  "articles  of  collaboration," 
in  §37.1225). 

§  37.1 260    Cooperative  agreement. 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6305.  is  used  to  enter 
into  the  same  kind  of  relationship  as  a ' 
grant  (see  definition  of  "grant."  in 
§  37.1295).  except  that  substantial 
involvement  is  expected  between  the 
Department  of  Defense  and  the  recipient 
when  carrying  out  the  activity 
contemplated  by  the  cooperative 
agreement.  The  term  does  not  include 
"cooperative  research  and  development 


agreements"  as  defined  in  15  U.S.C. 
3710a. 

§  37.1 265    Cost  sharing. 

A  portion  of  project  costs  that  are 
borne  by  the  recipient  or  non-Federal 
third  parties  on  behalf  of  the  recipient, 
rather  than  by  die  Federal  Goverrunent. 

§37.1270    Data. 

Recorded  information,  regardless  of 
form  or  method  of  recording.  The  term 
includes  technical  data,  which  are  data 
of  a  scientific  or  technical  natiu'e,  and 
computer  software.  It  does  not  include 
financial,  cost,  or  other  administrative 
information  related  to  the 
administration  of  a  TIA. 

§37.1275    DoD  Component. 

The  Office  of  the  Secretary  of  Defense, 
a  Military  Department,  a  Defense 
Agency,  or  a  DoD  Field  Activity. 

§37.1280    Equipment. 

Tangible  property,  other  than  real 
property,  that  has  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit. 

§37.1285    Expenditure-based  award. 

A  Federal  Government  contract  or 
assistance  award  for  which  the  amounts 
of  interim  payments  or  the  total  amount 
ultimately  paid  (i.e.,  the  sum  of  interim 
payments  and  final  payment)  are  subject 
to  redetermination  or  adjustment,  based 
on  the  amounts  expended  by  the 
recipient  in  carrying  out  the  purposes 
for  which  the  award  was  made.  Most 
Federal  Government  grants  and 
cooperative  agreements  are  expenditure- 
based  awards. 

§37.1290    Expenditures  or  outlays. 

Chcirges  made  to  the  project  or 
program.  They  may  be  reported  either 
on  a  cash  or  accrual  basis,  as  shown  in 
the  following  table: 


If  reports  are  prepared  on  a 


Expenditures  are  the  sum  of 


(a)  Cash  basis (1)  Cash  disbursements  for  direct  charges  for  goods  and  services; 

(2)  The  amount  of  indirect  expense  charged; 

(3)  The  value  of  third  party  in-kind  contributions  applied;  and 

(4)  The  amount  of  cash  advances  and  payments  made  to  any  other  organizations  for  the  performance  of  a 
part  of  the  research  effort 

(1)  Cash  disbursements  for  direct  charges  for  goods  and  services; 

(2)  The  amount  of  indirect  expense  incuned; 

(3)  The  value  of  in-kind  contnbutions  applied;  and 

(4)  The  net  increase  (or  decrease)  in  the  amounts  owed  by  the  recipient  for  goods  and  other  property  re- 
ceived, for  services  performed  by  employees,  contractors,  and  other  payees  and  other  amounts  becom- 
ing owed  under  programs  for  which  no  current  services  or  performance  are  required. 


(b)  Accrual  basis 


§37.1295    Grant. 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6304,  is  used  to  enter 
into  a  relationship: 


(a)  The  principal  purpose  of  which  is 
to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 


a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Department  of  Defense's  direct  benefit 
or  use. 
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fb)  In  which  substantial  involvement 
is  not  expected  between  the  Department 
of  Defense  and  the  recipient  when 
carrying  out  the  activity  contemplated 
by  the  grant. 

§37.1300    In-kind  contributions. 

The  value  of  non-cash  contributions 
made  by  a  recipient  or  non-Federal  third 
parties  toward  cost  sharing. 

§  37.1305    Institution  of  higher  education. 

An  educational  institution  that: 

(a)  Meets  the  criteria  in  section 
1201(a)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1141(a)):  and 

(b)  Is  subject  to  the  provisions  of  0MB 
Circular  A-110,  "Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations."  as  implemented 
by  the  Department  of  Defense  at  32  CFR 
part  32. 

§37.1310    Intellectual  property. 

Inventions,  data,  works  of  authorship, 
and  other  intangible  products  of 
intellectual  effort  that  can  be  owned  by 
a  person,  whether  or  not  they  are 
patentable  or  may  be  copyrighted.  The 
term  also  includes  mask  works,  such  as 
those  used  in  microfabrication.  whether 
or  not  they  are  tangible, 

§  37.1 31 5    Nonprofit  organization. 

(a)  Any  corporation,  trust,  association, 
cooperative  or  other  organization  that: 

(1)  Is  operated  primarily  for  scientific, 
educational,  service,  or  similar  purposes 
in  the  public  interest. 

(2)  Is  not  organized  primarily  for 
profit;  and 

(3)  Uses  its  net  proceeds  to  maintain, 
improve,  or  expand  the  operations  of 
the  organization. 

(b)  The  term  includes  any  nonprofit 
institution  of  higher  education  or 
nonprofit  hospital. 

§37.1320    Participant. 

A  consortium  member  or,  in  the  case 
of  an  agreement  with  a  single  for-profit 
entity,  the  recipient.  Note  that  a  for- 
profit  participant  may  be  a  firm  or  a 
segment  of  a  firm  (e.g.,  a  division  or 
other  business  unit). 

§37.1325    Periodic  audit. 

An  audit  of  a  participant,  performed 
at  an  agreed-upon  time  (usually  a 
regular  time  interval),  to  determine 
whether  the  participant  as  a  whole  is 
managing  its  Federal  awards  in 
compliance  with  the  terms  of  those 
awards.  Appendix  C  to  this  part 
describes  what  such  an  audit  may  cover. 
A  periodic  audit  of  a  participant  differs 
from  an  award-specific  audit  of  an 


individual  award  (as  defined  in 
§37.1235). 

§  37.1 330    Procurement  contract. 

A  Federal  Government  procurement 
contract.  It  is  a  legal  instrument  which, 
consistent  with  31  U.S.C.  6303.  reflects 
a  relationship  between  the  Federal 
Government  and  a  State,  a  local 
government,  or  other  recipient  when  the 
principal  purpose  of  the  instrument  is  to 
acquire  property  or  ser\'ices  for  the 
direct  benefit  or  use  of  the  Federal 
Government.  See  the  more  detailed 
definition  of  the  term  "contract"  at  48 
CFR  2.101. 

§37.1335    Program  income. 

Gross  income  earned  by  the  recipient 
or  a  participant  that  is  generated  by  a 
supported  activity  or  earned  as  a  direct 
result  of  a  TIA.  Program  income 
includes  but  is  not  limited  to:  income 
from  fees  for  performing  ser\'ices:  the 
use  or  rental  of  real  property, 
equipment,  or  supplies  acquired  under 
a  TIA;  the  sale  of  commodities  or  items 
fabricated  under  a  TIA;  and  license  fees 
and  royalties  on  patents  and  copyrights. 
Interest  earned  on  advances  of  Federal 
funds  is  not  program  income. 

§37.1340    Program  official. 

A  Federal  Government  program 
manager,  scientific  officer,  or  other 
individual  who  is  responsible  for 
managing  the  technical  program  being 
carried  out  through  the  use  of  a  TIA. 

§37.1345    Property. 

Real  property,  equipment,  supplies, 
and  intellectual  property,  unless  stated 
otherwise. 

§37.1350    Real  property. 

Land,  including  land  improvements, 
structures  and  appurtenances  thereto, 
but  excluding  movable  machinery  and 
equipment. 

§37.1355    Recipient. 

An  organization  or  other  entity  that 
receives  a  TIA  from  a  DoD  Component. 
Note  that  a  for-profit  recipient  may  be 
a  firm  or  .a  segment  of  a  firm  (e.g..  a 
division  or  other  business  unit). 

§37.1360    Research. 

Basic,  applied,  and  advanced 
research,  as  defined  in  this  subpart. 

§37.1365    Supplies. 

Tangible  property  other  than  real 
property  and  equipment.  Supplies  have 
a  useful  life  of  less  than  one  year  or  an 
acquisition  cost  of  less  than  S5.000  per 
unit. 

§37.1370    Termination. 

The  cancellation  of  a  TIA.  in  whole  or 
in  part,  at  any  time  prior  to  either: 


(a)  The  date  on  which  all  work  under 
the  TIA  is  completed;  nr 

(b)  The  date  on  which  Federal 
sponsorship  ends,  as  given  in  the  award 
document  or  any  supplement  or 
amendment  thereto 

§37.1375    Technology  investment 
agreements. 

A  special  class  of  assistance 
instruments  used  to  increase 
involvement  of  commercial  firms  in 
defense  research  programs  and  for  other 
purposes  (described  in  appendix  A  to 
this  part)  related  to  integrating  the 
commercial  and  defense  sectors  of  the 
nation's  technology  and  industrial  base. 
A  technology  investment  agreement 
may  be  a  cooperative  agreement  with 
provisions  tailored  for  involving 
commercial  firms  (as  distinct  from  a 
cooperative  agreement  subject  to  all  of 
the  requirements  in  32  CFR  part  34).  or 
another  kind  of  assistance  transaction 
(see  appendix  B  to  this  part). 

Appendix  A  to  Part  37 — What  is  the 
Civil-Military  Integration  Policy  that  is 
the  Basis  for  Technolog}-  Investment 
Agreements? 

A.  TIAs  complement  other  funding 
instruments  that  are  available  to  agreements 
officers  in  that  they  are  designed  to  foster 
civil-mililar\  integration  in  DoD  Science  and 
Technology  (S&T)  programs.  Civil-military 
integration  creates  a  single,  national 
technology  and  industrial  base  upon  which 
the  DoD  can  draw  to  meet  its  needs. 
Achieving  civil-military  integration  is  a 
national  policv  objective,  as  stated  in  10 
U.S.C  2501. 

B  Ci\il-military  integration  includes: 

1   Removing  barriers  to  participation  in 
DoD  programs  by  commercial  firms,  firms 
that  deal  primarily  in  the  commercial 
marketplace.  In  recent  years,  some 
commercial  firms  judged  that  it  would  be 
overlv  burdensome  and  costly  for  them  to 
complv  with  Government-unique 
requirements  That  belief  caused  some  firms 
to  dec  line  to  do  cost-type  business  with  the 
Federal  Goverrxment.  it  caused  other  firms  to 
create  divisions  for  Government  business  that 
are  separate  and  isolated  from  their  divisions 
for  commercial  business.  TIAs  give 
agreements  officers  flexibility  to  tailor 
Government  requirements  and  lower  or 
remove  barriers  to  firms'  participation,  where 
the  tailoring  of  requirements  can  be  done 
consistently  with  good  stewardship  of 
Federal  Government  funds. 

2.  Creating  new  business  relationships 
among  the  performers  in  the  technology  and 
industrial  base.  Collaborations  among 
commercial  firms,  firms  that  regularly 
perform  defense  programs,  and  nonprofit 
organizations  can  create  wholes  that  are 
greater  than  the  sums  of  the  parts.  The 
collaborations  can  enhance  overall  quality 
and  productivity. 

3  Promoting  the  development  and  use  of 
new  business  practices  and  disseminating 
current  best  practices  throughout  the 
technology  and  industrial  base. 
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C.  The  use  of  TIAs  to  promote  rivil- 
military  integration  will  help  defense  S&T 
programs  acfiieve  their  primary  mission.  That 
mission  is  to  develop  superior  technology 
and  help  transition  the  technology  to 
applications  that  enable  affordable,  decisive 
military  capability.  The  use  of  Tl.As  to 
increase  access  to  commercial  firms,  to  create 
new  relationships,  and  to  promote  better 
business  practices  will  help: 

1.  Increase  technological  sophistication. 
The  DoD  and  firms  that  currently  perform 
defense  programs  will  benefit  from 


technology  in  the  commercial  marketplace 
that  often  is  more  advanced  than  what  is 
available  in  the  defense-specific  sector. 

2.  Reduce  DoD's  life-cycle  costs  for  buying, 
operating,  and  maintaining  weapon  and 
support  svstems.  The  intent  is  that  the  DoD 
and  firms  that  currently  perform  defense 
programs  will  be  able  to  take  advantage  of  the 
economies  of  scale  of  the  commercial 
marketplace,  which  has  a  much  larger 
volume  of  business  for  many  high-technology 
products  and  processes  than  the  Federal 
Government's  share  alone. 


Appendix  B  to  Part  37— What  Type  of  • 
Instrument  Is  a  TIA  and  What  Statutory 
Authorities  Does  It  Use? 

A.  A  TIA  may  be  either  a  type  of 
cooperative  agreement  or  a  type  of 
"assistance  transaction  other  than  a  grant  or 
cooperative  agreement,"  depending  on  its 
patent-rights  provision.  It  is  awarded  under 
the  statutory  authority  of  10  U.S.C.  2358.  10 
U.S.C.  2371,  or  both,  as  e.xplained  in 
paragraphs  B  through  E  of  this  Appendix  and 
illustrated  in  the  table  below. 


The  TIAs  provision  complies  with  Bayh-Dole 


1  The  TIA  does  not  include  recovery  of  funds 
provision. 

2  The  TIA  includes  recovery  of  funds  provision 


The  TIA  IS  a  type  of  cooperative  agreement, 
under  10U.SC.  2358(b)(1). 

The  TIA  IS  a  type  of  cooperative  agreement, 
under  10  U  SC  2358(b)(1).  It  uses  recov- 
ery of  funds  authority  of  10  U.S.C.  2371. 


The  TIAs  patent  provision  vanes  from  what 
patent  is  possible  under  Bayh-Dole 


The  TIA  is  a  type  of  assistance  transaction 
other  than  a  grant  or  cooperative  agree- 
ment, under  10  U.S.C.  2371. 

The  TIA  is  a  type  of  assistance  transaction 
other  than  a  grant  or  cooperative  agree- 
ment, under  10  U.S.C.  2371.  It  also  uses 
the  recovery  of  authority  of  funds  10  U.S.C. 
2371. 


B.  A  TIA  is  a  type  of  cooperative  agreement 
whenever  its  patent-rights  provision 
complies  witli  the  Bayh-Dole  statute  (Chapter 
18  of  Title  35.  U.S.C).  as  shown  in  the 
preceding  table.  The  authority  to  award  the 
TIA  is  10  U.S.C.  2358,  in  addition  to  any 
program-specific  statute  that  may  provide 
authority  to  award  cooperative  agreements. 
The  TIA  also  may  use  the  authority  of  10 
U.S.C.  2371  to  include  a  recovery  of  funds 
provision  that  requires  the  recipient,  as  a 
condition  for  receiving  support  under  the 
agreement,  to  make  payments  to  the 
Department  of  Defense  or  other  Federal 
agency. 

C.  .^  TIA  becomes  a  type  of  assistance 
transaction  other  than  a  grant  or  cooperative 
agreement  when  its  patent-rights  provision  is 
less  restrictive  than  is  possible  under  Bayh- 
Dole.  The  authority  to  award  the  instrument 
is  10  U.S.C.  2371,  as  well  as  any  program- 
specific  authority  to  provide  assistance.  Note 
that  the  agreements  officer's  judgment  that 
the  execution  of  the  research  project  warrants 
a  less  restrictive  patent  provision  than  is 
possible  under  Bayh-Dole  is  sufficient  to 
satisfy  the  statutory  condition  in  10  L'.S.C. 
2371  for  use  of  an  assistance  tran.saction 
other  than  a  cooperative  agreement  or  grant 
(i.e.,  that  it  is  not  feasible  or  appropriate  to 
use  a  standard  grant  or  cooperative 
agreement  to  carry  out  the  project).  The  TI.A 
also  may  include  a  recovery  of  funds 
provision,  as  authorized  by  10  U.S.C.  2371. 

D.  From  a  practical  point  of  view,  an 
agreements  officer  need  not  decide  while  he 
or  she  is  negotiating  the  terms  and  conditions 
with  the  recipient  whether  a  TIA  is  a 
cooperative  agreement  or  an  assistance 
transaction  other  than  a  grant  or  cooperative 
agreement.  The  agreements  officer  must  make 
that  decision  when  the  agreement  is 
finalized,  ba.sed  upon  a  c:omparison  of  the 
patent  provision  with  what  is  required  by 
Bayh-Dole. 

E.  In  making  that  comparison,  the 
agreements  officer  should  consult  with  legal 
counsel  and  remember  that  most  Bayh-Dole 
requirements  apply  only  to  small  business 


firms  and  nonprofit  organizations  (note  that 
a  consortium  that  is  not  formally 
incorporated  is  neither  a  small  business  firm 
nor  a  nonprofit  organization).  There  are  only 
two  requirements  of  Bayh-Dole,  in  35  U.S.C. 
202(c)(4)  and  203  that  directly  apply  to 
cooperative  agreements  with  other  than  small 
business  firms  and  nonprofit  organizations.  A 
1984  amendment  to  Bayh-Dole,  at  35  U.S.C. 
210(c),  makes  those  two  portions  apply.  The 
1984  amendment  otherwise  states  that  Bayh- 
Dole  does  not  preclude  agencies  from 
complying  with  a  1983  Presidential 
Statement  of  Government  Patent  Policy 
(incorporated  bv  reference  in  Executive 
Order  12591).  The  President  in  that  statement 
authorized  Federal  agencies  to  tailor 
cooperative  agreements  with  for-profit  firms 
other  than  small  busines.ses,  in  ways  that 
would  waive  rights  of  the  Government  or 
obligations  of  the  performer  under  Bayh- 
Dole,  if  they  determined  that: 

1.  "The  interests  of  the  United  States  and 
the  general  public  will  be  better  served 
thereby  as,  for  example,  where  this  is 
necessary  to  obtain  a  uniquely  or  highly 
qualified  performer;  or" 

2.  "The  award  involves  co-sponsored,  cost 
sharing,  or  joint  venture  research  and 
development,  and  the  performer,  co-sponsor 
or  joint  venturer  is  making  substantial 
contribution  of  funds,  facilities  or  equipment 
to  the  work  performed  under  the  award." 

Appendix  C  to  Part  37— What  is  the  Desired 
Coverage  for  Periodic  Audits  of  For-Profit 
Participants  to  be  Audited  by  IP  As? 

You  may  provide  the  following  guidance  to 
a  for-profit  participant  and  its  IPA  on  the 
desired  coverage  of  periodic  audits. 

Coverage  of  Independent  Audits  of  For-Profit 
Firms 

Table  of  Contents 

Part  1.  CJeneral  Information 
What  is  the  purpose  of  this  document? 
Why  does  the  Federal  Government  need  an 
audit? 


Can  the  audit  be  integrated  with  the  regular 
audit  of  a  firm's  financial  statements? 

What  are  the  objectives  of  the  audit? 

What  is  the  source  of  the  requirement  for 
the  audit? 

What  should  the  IPA  do  if  he  or  she  finds 
that  the  Defense  Contract  Audit  Agency 
is  performing  audits  of  the  firm? 
Part  2.  Audit  Objectives  and  Compliance 
Requirements 

A.  Allowable  Costs 

What  is  the  objective  of  this  portion  of  the 

audit? 
What  standards  or  cost  principles 

determine  the  costs  that  are  allowable  as 

charges  to  the  award? 
What  compliance  requirements  for  the 

allowability  of  costs  should  the  audit 

address? 

B.  Cost  Sharing 

What  is  the  objective  of  this  portion  of  the 

audit? 
What  are  the  compliance  requirements  for 

cost  sharing? 

C.  Financial  Reporting 

What  are  the  objectives  of  this  portion  of 

the  audit? 
What  are  the  compliance  requirements  for 

financial  reporting? 

D.  Equipment  and  Real  Property  Management 
Is  a  review  of  a  firm's  property 

management  system  usually  required? 
What  are  the  objectives  of  the  review? 
What  are  the  compliance  requirements  for 

Federally  owned  property  and  for 

equipment  or  real  property  purchased 

under  DoD  awards? 

E.  Program  Income 

Is  an  audit  of  program  income  usually 

required? 
What  is  program  income? 
What  is  the  objective  of  this  portion  of  the 

audit? 
What  are  the  applicable  standards  for 

program  income? 
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Part  1.  General  Information 

What  Is  the  Purpose  of  This  Document'.'' 

This  document  provides  guidance  for  an 
independent  public  accountant  (IPA)  who  is 
asked  by  a  for-profit  firm  to  conduct  an  audit 
of  its  systems,  due  to  the  firm's  having 
received  a  technology  in\  estment  agreement 
from  the  Department  of  Defense  (DoD). 

U'/iv  Docs  the  Federal  Government  Seed  an 
Audit? 

Federal  offic:ials  are  ac:c:ountable  to  the 
public  for  the  resources  provided  to  carry  out 
Government  programs.  Financial  auditing 
contributes  to  accountability  by  providing  an 
independent  assessment  to  assure  that 
recipients  are  handling  Government  funds 
properly. 

Can  the  Audit  Be  Integrated  With  the  Regular 
Audit  of  a  Firm's  Financial  Statements? 

Yes,  the  intent  is  to  cause  the  minimum 
possible  disruption  to  the  firm's  activities,  so 
the  IPA  is  encouraged  to  do  the  needed 
transaction  sampling  for  DoD  awards  as  part 
of  the  regularly  scheduled  audit  of  the  firm's 
financial  statements.  In  some  cases,  it  may  be 
even  more  efficient  and  economical  to 
separately  audit  the  individual  DoD  awards, 
and  the  firm  may  elect  to  have  the  IPA  do 
so. 

What  are  the  Objectives  of  the  Audit? 

The  auditor  is  to  determine  and  report  on 
whether: 

1.  The  firm  has  an  internal  control 
structure  that  provides  reasonable  assurance 
that  it  is  managing  DoD  awards  in 
compliance  with  the  award  terms  and 
conditions,  including  applicable  Federal 
laws  and  regulations. 

2.  Based  on  a  sampling  of  DoD  award 
expenditures,  the  firm  has  complied  with 
award  terms  and  conditions,  ini  luding 
applicable  Federal  laws  and  regulations,  that 
may  have  a  direct  and  material  effect  on  DoD 
awards. 

What  Is  the  Source  of  the  Requirement  for  the 
Audita 

The  source  of  the  requirement  stated  in  the 
award  document  stems  from  sections  .37.640 
through  .T7,6B0  of  32  GFR  part  37,  which  is 
part  37  of  the  DoD  Grant  and  Agreement 
Regulations  (DoDGARs). 

What  Should  the  IPA  Do  If  He  or  She  Fmds 
That  the  Defense  Contract  Audit  Agency  is 
Performing  Audits  of  the  Firm'' 

The  IPA  should  consult  with  officials  of 
the  firm  to  ensure  thatj 

1.  DoD  agreements  officers  were  aware  of 
the  DCA.\  audit  presence  at  the  time  the\ 
made  awards;  and 

2,  The  DoD  agreements  authorize  the  IP,-\ 
to  perform  the  audit,  rather  than  reciuiring 
that  the  DCAA  do  so.  If  the  1P.\  is  authorized 
to  perform  the  audit,  he  or  she  must  lonsider 
the  nature,  timing,  and  extent  of  his  or  her 
own  auditing  procedures,  to  avoid 
unnecessary  duplitation  of  the  DC.AA  effort. 

Part  2.  Audit  Objectives  and  Compliance 
Requirements 

A,  Allowable  Costs 


What  Is  the  Objective  of  This  Portion  of  the 
Audit? 

The  objective  is  to  determine,  by  testing  a 
sample  of  transactions,  whether  the  firm 
complied  with  the  requirements  concerning 
allowability  of  costs  charged  to  DoD  awards. 

What  Standards  or  Cost  Principles  Determine 
the  Costs  That  .■Kre  Allowable  as  Charges  to 
the  Award? 

Each  teihnology  investment  agreement 
should  specify  the  standards  or  cost 
principles  that  the  for-profit  firm  is  to  use  to 
deterinine  the  costs  that  it  is  allowed  to 
charge  to  that  award.  While  the  TIA  may 
specify  use  of  the  for-profit  cost  principles  in 
the  Federal  Acquisition  Regulation  (FAR,  at 
48  CFR  part  31)  and  Defense  FAR 
.Supplement  (DFARS,  at  48  CFR  part  231),  it 
more  likeh  will  s[)ec:ify  an  alternative 
standard.  The  minimum  standard  in  the 
latter  case  is  that  Federal  funds  and  the  firm's 
cost  sharing  contributions  will  be  used  only 
for  costs  that  a  reasonable  and  prudent 
person  would  incur  in  carr\ing  out  the 
research  project  contemplated  by  the 
agreement, 

Wliat  Comjiliance  Requirements  For 
,Allowability  of  Costs  Should  the  Audit 
Address? 

For  a  firm  that  is  subjotM  to  the  cost 
principles  in  the  FAR  and  DPARS,  the  IPA 
should  determine  and  report  on  whether 
costs  charged  to  DoD  awards  are  in 
compliance  with  those  cost  principles  and 
indirect  cost  rales  are  applied  in  accordance 
with  approved  rate  agreements. 

For  a  firm  that  is  subject  to  alternative 
standards  that  may  be  used  for  a  TI.^.  the  IPA 
should  determine  and  report  on  whether 
costs  charged  to  the  DoD  awards  are: 

1.  Necessary  and  reasonable  for  the 
performance  of  the  research  projects 
supported  b\  the  awards,  or  for  related 
administration.  Generally,  elements  of  cost 
that  appropriateU  are  charged  are  those 
identified  with  research  and  development 
activities  under  the  Generally  Accepted 
.•\ccounting  Principles  (see  Statement  of 
Financial  Accounting  Standards  Number  2. 

"Accounting  for  Resean  h  and  Development 
Costs,"  October  1974). 

2.  .Mlocable  to  the  research  projects  (i,e,, 
costs  are  charged  to  DoD  projects  in  a  manner 
that  is  in  accordance  with  the  benefits  the 
projects  received). 

3.  Given  consistent  treatment  with  costs 
allocated  to  the  firms  other  research  and 
development  activities  (e,g.,  activities 
supported  by  the  firm  it,self  or  by  non-Federal 
sponsors),  through  application  of  Generally 
.Accepted  .-Accounting  Princ  iples  appropriate 
to  the  circumstances. 

4.  In  conformance  with  any  limitations  in 
the  award  documents  or  regulations  that  they 
cite  (e.g,,  any  restrictions  on  types  or 
amounts  of  costs,  or  requirements  for  prior 
approval  of  DoD  agreements  officers). 

5.  Supported  b\'  appropriate 
documentation  in  the  firm's  records.  The 
documentation  mav  be  in  electronic  form. 


B.  Cost  Sharing 

What  Is  the  Objective  of  This  Portion  of  the 
Audit? 

The  objective  is  to  determine,  by  testing  a 
sample  of  cost  sharing  contributions,  whether 
the  firm  made  the  contributions  that  the 
agreements  required. 

What  Are  the  Compliance  Requirements  for 
Cost  Sharing? 

The  provisions  of  the  award  documents 
will  specify  requirements  for  the  firm's  cost 
sharing,  which  may  be  contributions  of  a 
specified  amount  or  a  percentage  of  total 
project  costs.  The  cost  sharing  may  be  in  the 
form  of  allowable  costs  incurred  or  in-kind 
contributions  (including  third-party  in-kind 
contributions). 

The  values  of  the  firm's  contributions  are 
determined  in  accordance  with  sections 
37.530  through  37,5.=j5  of  32  CFR  part  37. 
which  is  part  37  of  the  DoDGARs, 

C  Financial  Reporting 

What  Are  the  Objectives  of  This  Portion  of 
the  Audit? 

The  primary  objective  is  to  determine 
whether  the  firm's  financial  reports  for  DoD 
awards: 

1,  Fairly  and  completely  represent  the 
expenditures  and  status  of  resources  for 
projects  supported  by  those  awards:  and 

2,  Are  supported  by  applicable  accounting 
records  and  the  accounting  basis  used  (e,g,, 
cash  or  accrual). 

What  Are  the  Compliance  Requirements  for 
Financial  Reporting? 

The  agreements  will  specify  the  frequency 
and  content  of  the  financial  reports.  They 
may  specify  the  use  of  standard  forms  (e.g.. 
the  Standard  Form  269  or  269A,  "Financial 
Status  Report."  or  Standard  Form  272. 
"Report  of  Federal  Cash  Transactions). 
Alternatively,  the  agreements  may  sjjecify  an 
equivalent  approach  of  periodic  reports,  and 
the  reports  may  include  information  on  both 
programmatic  and  business  status.  The 
requirements  are  in  section  37,880  of  32  CFR 
part  37,  which  is  part  37  of  the  DoDGARs, 

Each  financial  report  (and  the  business 
portion  of  any  report  that  also  has 
programmatic  information)  will  contain  at 
least  summarized  details  on  the  status  of 
resources  (Federal  funds  and  any  non- 
Federal  cost  sharing  that  the  agreements 
require),  including  an  accounting  of 
expenditures  for  the  period  covered  by  the 
report.  The  report  should  compare  the 
resource  status  with  any  payment  and 
expenditure  schedules  or  plans  provided  in 
the  original  award;  explain  any  major 
deviations  from  these  schedules:  and  discuss 
actions  that  will  be  taken  to  address  the 
deviations, 

D.  Equipment  and  Real  Property 
Management 

Is  a  Review  of  a  Firms  Properly  Management 
System  Usually  Required?. 

No,  the  IPA  needs  to  review  the  property 
management  system  only  if: 

1.  There  is  Federallv  owned  property 
associated  with  the  award;  or 

2,  The  firm  charged  the  full  purchase  price 
of  any  equipment  or  real  properly  as  project 
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costs  (i.e..  to  Federal  funds  or  the  firms 
funds  that  are  counted  toward  required  cost 
sharing);  and 

3.  The  award  under  which  the  property 
was  purchased  provides  for  a  continuing 
Federal  interest  in  the  property. 

Note  that  the  IP  A  generally  will  not  need 
to  review  the  property  management  system 
because  most  DoD  awards  will  not  have 
Federally  owned  property  associated  with 
them  and  will  allow  the  firm  to  charge  tn  the 
project  only  depreciation  or  use  charges  for 
real  property  or  equipment. 
What  Are  the  Objectives  of  the  Review? 

The  objectives  are  to  determine  whether 
the  firm: 

1.  Obtained  the  necessary  prior  approval 
for  the  equipment  or  real  property  purchase 
from  the  grants  officer  or  agreements  officer. 

2.  Keeps  proper  records  for  equipment  and 
adequately  safeguards  and  maintains 
equipment. 

3.  Handles  disposition  or  encumbrance  of 
equipment  or  real  property  acquired  under 
DoD  awards  in  accordance  with  the 
applicable  requirements. 

What  Are  the  Compliance  Requirements  for 
Federally  Owned  Property  and  for 
Equipment  or  Real  Property  Purchased  Under 
DoD  Awards? 

To  protect  the  Federal  interest  in  property, 
•  the  DoD  Grant  and  Agreement  Regulations 
include  standards  for  the  firms  property 
management,  use,  and  disposition,  as  shown 
in  this  table: 


If  the  property  is  *  * 


Then  the  property 
management  stand- 
ards for  the  for-profit 
firm  are  in  *  '  * 


Real  property  or 
equipment  pur- 
chased under  a 
TIA, 

Federally  owned 
property 


Section  37.685  of  32 
CFR  part  37 


Section  37  695  of  32 
CFR  part  37. 


Note  that  a  for-profit  firm  may  include  the 
full  acquisition  cost  of  real  property  or 
equipment  as  a  charge  to  the  project  only 
with  the  prior  approval  of  the  grants  officer 
or  the  agreements  officer.  The  title  to  the  real 
property  or  equipment  vests  conditionally  in 
the  for-profit  firm  upon  acquisition,  and 
there  is  a  continuing  Federal  interest  in  the 
property  unless  an  awarding  office  has 
statutory  authority  to  do  otherwise  and  elects 
to  use  that  authority  for  a  particular  award. 
The  Federal  Government  recovers  its  interest 
in  the  property  through  the  disposition 
process  at  the  project's  end. 

E.  Program  Income 

Is  An  Audit  of  Program  Income  Usually 

Required? 

No.  most  awards  will  not  involve  any 
program  income. 
What  Is  Program  Income? 

Program  income  is  gross  income  earned  by 
the  recipient  that  is  generated  by  a  supported 
activity  or  earned  as  a  result  of  the  award. 
For  example,  if  the  purpose  of  an  award  is 
to  support  the  firm's  delivery  of  services  and 


the  firm  collects  fees  for  doing  so.  those  fees 
are  program  income.  As  another  example,  if 
samples  of  materials  or  biological  specimens 
are  generated  as  a  result  of  a  supported 
research  effort,  and  the  firm  sells  samples  to 
other  research  organizations,  the  proceeds  of 
those  sales  would  be  program  income.  If 
authorized  by  the  terms  and  conditions  of  the 
award  costs  incident  to  the  generation  of 
program  income  may  be  deducted  from  gross 
income  to  determine  program  income, 
provided  these  costs  have  not  been  charged 
to  the  award. 

What  Is  the  Objective  of  This  Portion  of  the 
Audit? 

The  objective  is  to  determine  whether 
program  income  is  correctly  recorded  and 
used  in  accordance  with  the  award  terms  and 
applicable  standards. 
What  Are  the  Applicable  Standards  for 
Program  Income? 

The  standards  for  program  income  are  in 
section  37.835  of  32  CFR  part  37,  which  is 
part  37oftheDoDGARs. 

Appendix  D  to  Part  37— What  Common 
National  Policy  Requirements  May  Apply 
and  Need  to  Be  Included  in  TIAs? 

Whether  your  TI.A  is  a  cooperative 
agreement  or  another  type  of  assistance 
transaction,  as  discussed  in  appendix  B  to 
this  part,  the  terms  and  conditions  of  the 
agreement  must  provide  for  recipients' 
compliance  with  applicable  Federal  statutes 
and  regulations.  This  appendix  lists  some  of 
the  more  common  requirements  to  aid  you  in 
identifying  ones  that  apply  to  your  TIA.  The 
list  is  liot  intended  to  be  all-inclusive, 
however,  and  you  may  need  to  consult  legal 
counsel  to  verify  whether  there  are  others 
that  apply  in  your  situation  (e.g..  due  to  a 
provision  in  the  appropriations  act  for  the 
specific  funds  that  you  are  using  or  due  to 
a  statute  or  rule  that  applies  to  a  particular 
program  or  type  of  activity). 

A.  Certifications 

Three  requirements  that  apply  to  all  TIAs 
currently  require  you  to  obtain  a  certification 
at  the  time  of  proposal.  They  are: 

1.  Requirements  concerning  debarment  and 
suspension  in  a  Governmentwide  common 
rule  that  the  DoD  has  codified  at  subparts  A 
through  E  of  32  CFR  part  25.  They  apply  to 
all  nonprocurement  transactions. 

2.  Requirements  concerning  drug-free 
workplace  in  a  Governmentwide  common 
rule  that  the  DoD  has  codified  at  subpart  F 
of  32  CFR  part  25.  They  apply  to  all  financial 
assistance. 

3.  Prohibitions  concerning  lobbying  in  a 
Governmentwide  common  rule  that  the  DoD 
has  codified  at  32  CFR  part  28.  They  apply 
to  all  financial  assistance. 

Appendix  A  to  32  CFR  part  22  includes 
sample  provisions  that  you  may  use,  to  have 
proposers  incorporate  the  certifications  by 
reference  into  their  proposals.  That  appendix 
also  has  information  on  the  sources  of  the 
requirements. 

B.  Assurances  That  Apply  to  all  TIAs 

DoD  policy  is  to  use  certifications,  as 
described  in  the  preceding  paragraphs,  only 
for  national  policy  requirements  that 


specifically  require  them.  The  usual 
approach  to  c:ommunicating  other  national 
policy  requirements  to  recipients  is  to 
incorporate  them  as  award  terms  or 
conditions,  or  assurances.  .Appendix  B  to  32 
CFR  part  22  lists  national  policy 
requirements  that  commonly  apply  to  grants 
and  cooperative  agreements.  It  also  has 
suggested  language  for  assurances  to 
incorporate  the  requirements  in  award 
documents.  Of  those  requirements,  the 
following  four  apply  to  all  TIAs: 

1.  Prohibitions  on  discrimination  on  the 
basis  of  race,  color,  or  national  origin  in  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d.  e(  seq.].  These  apply  to  all  financial 
assistance.  They  require  recipients  to  flow 
down  the  prohibitions  to  any  subrecipients 
performing  a  part  of  the  substantive  research 
program  (as  opposed  to  suppliers  from  whom 
recipients  purchase  goods  or  services).  For 
further  information,  see  item  a.  under  the 
heading  "Nondiscrimination"  in  appendix  B 
to  32  CFR  part  22. 

2.  Prohibitions  on  discrimination  on  the 
basis  of  age.  in  the  Age  Discrimination  Act 
of  1975  (42  U.S.C.  6101.  e<  seq.].  They  apply 
to  all  financial  assistance  and  require  flow 
down  to  subrecipients.  For  further 
information,  see  item  d.  under  the  heading 
"Nondiscrimination"  in  appendix  B  to  32 
CFR  part  22. 

3.  Prohibitions  on  discrimination  on  the 
basis  of  handicap,  in  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  794). 
They  apply  to  all  financial  assistance  and 
require  flow  down  to  subrecipients.  For 
further  information,  see  item  e.l.  under  the 
heading  "Nondiscrimination"  in  appendix  B 
to  32  CFR  part  22. 

4.  Preferences  for  use  of  U.S. -flag  air 
carriers  in  the  International  Air 
Transportation  Fair  Competitive  Practices 
Act  of  1974  (49  U.S.C.  40118).  which  apply 
to  uses  of  U.S.  Government  funds. 

C.  Other  Assurances 

Additional  requirements  listed  in  appendix 
B  to  32  CFR  part  22  may  apply  in  certain 
circumstances,  as  follows: 

1.  If  construction  work  is  to  be  done  under 
a  TIA  or  its  subawards.  it  is  subject  to  the 
prohibitions  in  Executive  Order  11246  on 
discrimination  on  the  basis  of  race,  color, 
religion,  sex.  or  national  origin.  For  further 
information,  see  item  b.  under  the  heading 
"Nondiscrimination"  in  appendix  B  to  32 
CFR  part  22. 

2.  If  the  research  involves  human  subjects 
or  animals,  it  is  subject  to  the  requirements 
in  item  a.  orb.,  respectively,  under  the 
heading  "Live  organisms"  in  appendix  B  to 
32  CFR  part  22. 

3.  If  the  research  involves  actions  that  may 
affect  the  environment,  it  is  subject  to  the 
National  Environmental  Policy  Act.  which  is 
item  b.l.  under  the  heading  "Environmental 
Standards"  in  appendix  B  to  32  CFR  part  22. 
It  also  may  be  subject  to  one  or  more  of  the 
other  requirements  in  items  b.2  through  b.6. 
under  that  heading,  which  concern  flood- 
prone  areas,  coastal  zones,  coastal  barriers, 
wild  and  scenic  rivers,  and  underground 
sources  of  drinking  water. 

4.  If  the  project  may  impact  a  historic 
property,  it  is  subject  to  the  National  Historic 
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Preservation  Act  of  1966  (16  V.S.C.  470.  i;t 
seq.].  as  describee]  under  the  heading 
"National  Historic  Preservation"  in  ap}iendi\ 
B  to  ,^2  CFR  part  22- 

Appendix  E  to  Pari  37 — What  Provisions 
May  a  Participant  Need  To  Include  When 
Purchasing  Goods  or  Services  Under  a  TIA? 

A.  As  disc  ussed  in  <?  37.705.  you  must 
inform  recipients  of  any  national  polic\' 
requirements  that  flow  down  to  their 
purchases  of  goods  or  services  (e.g.,  supplies 
or  equipment)  under  their  TIAs.  .Note  that 
purchases  of  goods  or  services  differ  from 
subawards,  which  are  for  substanti\  e 
researc:h  program  performanc  e. 

B.  Afjpendix  A  to  32  CFR  part  34  lists 
seven  national  policv  requirements  that 
commonly  appl\  to  firms'  purt;hases  under 
grants  or  cooperative  agreements.  Of  those 
seven,  two  that  apply  to  all  recipients' 
purchases  under  TIAs  are; 

1.  Byrd  Anti-Lobbying  Amendment  (31 
L'.S.C.  1352).  A  contractor  submitting  a  bid 
to  the  recipient  for  a  (  ontrai  t  award  of 


SlOO.OOO  or  more  must  file  a  certification 
with  the  recipient  that  it  has  not  and  will  not 
use  Ffideral  approfjriations  for  certain 
lobbying  purposes.  The  ;  ontractor  also  must 
disclose  any  lobb\ing  w  ith  non-Federal 
funds  that  takes  place  in  connection  with 
obtaining  anv  Federal  award.  For  further 
details,  see  .32  CFR  part  28.  the  DoDs 
(  odification  of  the  C.overnmentw  ide  common 
rule  implementing  this  amendment. 

2   Debarment  and  suspension  Recipients 
max  not  make  contract  awards  that  exceed 
the  simplified  acquisition  thre.shold 
(currently  SlOO.OOO)  and  certain  other 
contract  awards  ma\'  not  be  made  to  parties 
listed  on  the  General  Ser\ices  Administration 
(CiS.^)  "List  of  Parties  Exc  luded  from  Federal 
Pro;  urement  and  Nonprocurement  Programs. 
'The  C,,S.-\  list  contains  the  names  of  parties 
debarred,  suspended,  or  otherwise  excluded 
by  agencies,  and  parties  dec  lared  ineligible 
under  statutor\  or  regulator\'  authorit\'  other 
than  Executive  Orders  12549  (3  CFR.  1986 
Comp..  p,  189)  and  12689  (3  CFR,  1989 
('omp,,  }),  2351    For  further  (ictails.  see 


subparls  A  through  E  of  32  CFR  part  25, 
which  is  the  DoD's  codification  of  the 
Governmentwide  common  rule 
implementing  Executive  Orders  12549  and 
12689. 

C.  One  other  requirement  applies  only  in 
cases  where  construction  work  is  to  be 
performed  under  the  TIA  with  Federal  funds 
or  recipient  funds  counted  toward  required 
cost  sharing: 

1 .  Equal  Employment  Opportunity. 
Although  construction  work  should  happen 
rarely  under  a  TIA,  the  agreements  officer  in 
that  case  should  inform  the  recipient  that 
Department  of  Labor  regulations  at  41  CFR 
60-1. 4(b)  prescribe  a  clause  that  must  be 
incorporated  into  construction  awards  and 
subawards.  Further  details  are  provided  in 
appendix  B  to  part  22  of  the  DoDGARs  (32 
CFR  part  22).  in  section  b.  under  the  heading 
"Nondiscrimination." 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  97 

[FRL-7203-2] 

Section  126  Rule:  Revised  Deadlines 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  In  today's  action,  EPA  is 
revising  the  compliance  date  and  other 
related  dates  for  sources  subject  to  a 
final  rule  published  on  January  18, 
2000.  known  as  the  Section  126  Rule. 
The  EPA  promulgated  the  rule  in 
response  to  petitions  submitted  by  four 
Northeastern  States  under  section  126  of 
the  Clean  Air  Act  (CAA)  for  the  purpose 
of  mitigating  interstate  transport  of 
nitrogen  oxides  (NOx)  and  ozone. 
Nitrogen  oxides  are  one  of  the  main 
precursors  of  ground-level  ozone 
pollution.  The  Section  126  Rule  requires 
electric  generating  units  (EGUs)  and 
non-electric  generating  units  (non- 
EGUs)  located  in  12  States  and  the 
District  of  Coltimbia  to  reduce  their  NO\ 
emissions  through  a  NOx  cap-and-trade 
program. 

Originally,  EPA  harmonized  the 
Section  126  Rule  with  a  related  ozone 
transport  rule,  known  as  the  NOx  State 
implementation  plan  call  (NOx  SIP 
Call),  by  establishing  the  same 
compliance  date.  May  1,  2003.  A  court 
action  subsequently  delayed  the  NOx 
SIP  Call  compliance  deadline  until  May 
31,  2004.  More  recently,  on  August  24, 
2001,  the  court  temporarily  tolled 
(suspended)  the  Section  126  Rule 
compliance  date  for  EGUs  pending 
EPA's  resolution  of  an  issue  remanded 
by  the  coiul  related  to  ECU  growth 
factors.  On  April  23,  2002.  EPA  issued 
its  response  to  the  growth  factor 
remand.  That  action  reactivated  the 
compliance  period  for  EGUs  after  nearly 
a  year  delay.  Therefore,  with  this  final 
rule.  EPA  is  resetting  the  EGU 
compliance  date  and  other  related  dates, 
such  as  the  monitoring  certification 
date.  The  EPA  is  also  resetting  the  dates 
for  non-EGU  sources  to  match  the  new 
dates  for  EGUs.  The  new  compliance 
date  is  May  31.  2004.  In  general,  other 
related  dates  are  extended  by  one  year 
from  the  original  deadlines.  Todays 
rule  once  again  aligns  the  Section  126 
Rule  with  the  NOx  SIP  Call. 
DATES:  This  final  rule  is  effective  April 
30. 2002. 

ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Docket  Office,  located  at  401  M  Street 
SW,  Room  M-1500,  Washington.  DC 


20460.  between  7:30  a.m.  and  5:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  today's  action 
should  be  addressed  to  Carla  Oldham, 
Office  of  Air  Quality  Planning  and 
Standards.  Air  Quality  Strategies  and 
Standards  Division,  C539-02,  4930  Old 
Page  Road.  Research  Triangle  Park.  NC. 
27711.  telephone  (919)  541-3347,  e-mail 
at  oldham.carla@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  official  record  for  the  Section  126 
Rule,  as  well  as  the  public  version,  has 
been  established  under  docket  number 
A-97-43.  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information,  is  available  for  inspection 
from  7:30  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document.  In 
addition,  the  Federal  Register 
rulemaking  actions  and  associated 
documents  are  located  at  http:// 
www.  epa .  gov/ttn/rto/1 26. 

The  EPA  has  issued  a  separate  rule  on 
NOx  transport  entitled,  "Findings  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone,"  (known 
as  the  NOx  SIP  Call).  The  rulemaking 
docket  for  the  NOx  SIP  Call  (Docket  No. 
A-96-56)  contains  information  and 
analyses  that  EPA  has  relied  upon  in  the 
section  126  rulemaking,  and  hence 
documents  in  that  docket  are  part  of  the 
rulemaking  record  for  this  rule. 
Documents  related  to  the  NOx  SIP  call 
rulemaking  are  available  for  inspection 
in  docket  number  A-96-56  at  the 
address  and  times  given  above. 

Outline 

I.  What  is  the  Background  on  the 

Relationship  Between  the  Section  126 
Rule  and  the  NOx  SIP  Call? 

A.  How  Did  EPA  Originally  Harmonize  the 
Section  126  Rule  and  the  NOx  SIP  Call? 

B.  How  Did  Court  Actions  Affect  the 
Harmonization  of  the  Section  126  Rule 
and  the  NOx  SIP  Call? 

1.  Court  Actions  on  the  NOx  SIP  Call 

2.  Court  .Actions  on  the  Section  126  Rule 

II.  What  is  EPA's  Response  to  the  Court 

Remand  on  EGU  Growth  Factors? 
HI.  What  are  the  New  Deadlines  for  the 
Section  126  Rule  Federal  NOx  Budget 
Trading  Program? 
A.  What  is  the  Revised  Compliance  Date? 


1.  EGUs 

2.  Non-EGUs 

B.  What  Are  the  Other  Revised  Dates 
Related  to  the  Compliance  Date? 

1.  Submission  of  NOx  Budget  Permit 
Applications. 

2.  Timing  Requirements  for  NOx 
Allowance  Allocations. 

3.  Compliance  Supplement  Pool. 

4.  Recordation  of  NOx  Allowance 
Allocations. 

5.  Compliance — Deduction  of  Banked 
Allowances. 

6.  Monitoring. 

C.  What  Are  the  Dates  that  EPA  is  Not 
Changing? 

1.  Monitoring  and  Reporting  Deadlines  for 
Early  Reduction  Credits. 

2.  Other  Miscellaneous  Dates 

IV.  What  are  the  Rulemaking  Procedures? 

V.  What  is  the  Future  Rulemaking  on  the 

Section  126  Rule  Withdrawal  Provision? 

VI.  What  are  the  Administrative 

Requirements? 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Unfunded  Mandates  Reform  Act 

C.  Executive  Order  13132:  Federalism 

D.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Regulatory  Flexibility  Act 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Paperwork  Reduction  Act 

I.  Executive  Order  13211:  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

J.  Judicial  Review 

K.  Congressional  Review  Act 

I.  What  Is  the  Background  on  the 
Relationship  Between  the  Section  126 
Rule  and  the  NOx  SIP  Call? 

A.  How  Did  EPA  Originally  Harmonize 
the  Section  126  Rule  and  the  NO\  SIP 
Call? 

In  the  past  several  years,  EPA  has 
been  engaged  in  two  separate 
rulemakings  to  address  the  interstate 
ozone  transport  problem  in  the  eastern 
half  of  the  United  States.  These  rules, 
known  as  the  NOx  SIP  Call  and  the 
Section  126  Rule,  both  require 
reductions  in  NOx  emissions,  which  are 
precursors  to  ground-level  ozone 
formation. 

On  October  27, 1998  (63  FR  57356), 
EPA  promulgated  the  NOx  SIP  Call 
thereby  requiring  22  Eastern  States  and 
the  District  of  Columbia  to  reduce 
statewide  NOx  emissions  to  a  specified 
level.  The  rule  established  dates  by 
which  the  States  must  submit  and 
implement  their  NOx  reduction  plans. 
Originally,  EPA  established  the 
compliance  date  as  May  1,  2003.  The 
primary  statutory  provision  for  this  rule 
is  CAA  section  110(a)(2)(D)(i},  under 
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which,  in  general,  each  SIP  is  required 
to  include  provisions  to  assure  that 
sources  within  the  State  do  not  emit 
pollutants  in  amounts  that  significantly 
contribute  to  nonattainmenf  or  interfere 
with  maintenance  problems  downwind. 

In  1997.  while  EPA  was  in  the  process 
of  developing  the  NOx  SIP  Call,  eight 
Northeastern  States  submitted  petitions 
under  section  126  of  the  CAA  seeking  to 
mitigate  significant  interstate  transport 
of  NOx  and  ozone.  Section  126  refers  to 
State  obligations  under  CAA  section 
110(a)(2)(D)(i)  as  does  the  NOx  SIP  Call. 
Section  126  authorizes  a  State  to  request 
EPA  to  make  a  finding  that  any  major 
source  or  group  of  stationary  sources  in 
upwind  States  are  significantly 
contributing  to  nonattainment,  or 
interfering  with  maintenance,  in  the 
petitioning  State.  If  EPA  makes  such  a 
finding,  EPA  is  authorized  to  establish 
Federal  emission  limits  for  the  affected 
sources.  The  petitions  requested  that 
EPA  make  such  findings  for  EGUs  and 
other  industrial  sources  in  about  30 
Ststss 

On  May  25,  1999  (64  FR  28250).  EPA 
issued  a  final  rule  on  the  section  126 
petitions.  The  EPA  determined  that 
large  EGUs  and  large  industrial  boilers 
and  turbines  (non-EGUs)  in  12  States 
and  the  District  of  Columbia  were 
significantly  contributing  to 
nonattainment  problems  in  four  of  the 
petitioning  States  under  the  1-hour 
ozone  national  ambient  air  quality 
standard.  The  Section  126  Rule  overlaps 
considerably  with  the  NOx  SIP  Call. 
Both  the  section  126  petitions  and  the 
NOx  SIP  Call  were  based  on  much  the 
same  set  of  facts  regarding  the  same 
pollutants.  All  of  the  sources  affected  by 
the  Section  126  Rule  are  located  in 
States  that  are  covered  bv  the  NOx  SIP 
Call. 

When  EPA  issued  the  May  25,  1999 
Section  126  Rule,  there  was  an  existing 
requirement  under  the  NO  x  SIP  Call  for 
States  to  reduce  their  NOx  emissions 
and  an  explicit  and  expeditious 
schedule  to  do  so.  Therefore,  EPA  was 
able  to  coordinate,  or  harmonize,  the 
Section  126  Rule  with  the  NOx  SIP  Call. 
The  EPA  established  the  same 
compliance  date,  May  1 ,  2003  for  both 
rules.  In  addition,  EPA  concluded  that 
it  was  appropriate  to  structure  its  action 
on  the  section  126  petitions  to  give  a 
State  the  opportunity  to  address  its  NOx 
transport  first  under  the  NOx  SIP  Call 
before  EPA  would  directly  regulate 
sources  in  the  State  under  the  Section 
126  Rule.  Under  this  approach,  EPA 
gave  upwind  States  an  opportunity  to 
address  the  ozone  transport  problem 
themselves,  but  did  not  delay 
implementation  of  the  NOx  transport 
remedy  beyond  May  1,  2003.  Thus,  in 


the  May  25,  1999  Section  126  Rule,  EPA 
made  technical  determinations  as  to 
which  sources  were  significantly 
contributing  but  deferred  making  the 
Section  126  findings,  which  would 
trigger  the  control  requirements,  as  long 
as  States  and  EPA  stayed  on  track  to 
meet  the  NOx  SIP  Call  obligations. 
Where  a  State  submitted  and  EPA 
approved  a  NOx  SIP  fullv  meeting  the 
NOx  SIP  Call,  the  Section  126  Rule  for 
sources  in  that  State  would 
automatically  be  withdrawn.  (See  64  FR 
28271-28274:  May  25,  1999).  Therefore, 
in  this  particular  context  in  which  EPA 
promulgated  the  NOx  SIP  Call  and  acted 
on  the  section  126  petitions  within  the 
same  time  frame,  the  Federal  Section 
126  Rule  would  not  go  into  place  unless 
States  failed  to  control  their  NOx 
transport.  This  was  a  practical  way  to 
address  the  overlap  between  the  actions 
that  would  be  required  under  the  NOx 
SIP  Call  and  under  the  rulemaking  on 
the  section  126  petitions.  The  basis  for 
hcirmonizing  the  two  rules  and  the 
interplay  of  the  underlying  statutory 
provisions  are  discussed  at  length  in  the 
May  25.  1999  final  rule. 

B.  How  Did  Court  Actions  Affect  the 
Harmonization  of  the  Section  126  Rule 
and  the  NOx  SIP  Call? 

1.  Court  Actions  on  the  NOx  SIP  Call 

The  NOx  SIP  Call  originally  required 
States  to  submit  their  NOx  Si'Ps  to  EPA 
by  September  30,  1999.  On  May  25, 

1999.  in  response  to  a  request  bv  States 
challenging  the  NOx  SIP  Call,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (D.C.  Circuit  or  the 
court)  issued  a  stay  of  the  SIP 
submission  deadline  pending  further 
order  of  the  court.  Michigan  v.  EPA,  213 
F.3d  663  (D.C.  Cir.,  2000),  cert,  denied. 
121  S.Ct.  1225  (2001).  No.  98-1497 
order  (May  25.  1999)  (order  granting 
stay  in  part).  Inasmuch  as  the 
compliance  date  is  linked  with  the  SIP 
submission  date,  the  stay  created 
uncertainty  regarding  the  compliance 
date.  Because  there  was  no  longer  a 
schedule  for  the  NOx  SIP  Call,  EPA  no 
longer  had  a  basis  for  deferring  action 
under  the  Section  126  Rule.  Therefore, 
in  a  final  rule  published  on  lanuary  18, 

2000,  EPA  moved  forward  to  make  the 
findings  and  activate  the  control 
requirements  under  the  Section  126 
Rule  (65  FR  2674). 

However,  the  Section  126  Rule 
continued  to  contain  a  provision 
whereby  the  section  126  requirements 
would  be  automatically  withdrawn  for 
sources  in  a  State  if  EPA  approved  a 
State's  SIP  that  provided  for  the  NOx 
SIP  Call  emission  reduction 


requirements  by  the  May  1.  2003 
compliance  date. 

On  March  3,  2000.  a  panel  of  the  D.C. 
Circuit  largelv  upheld  the  ,NOx  SIP  Call 
in  Michigan  v.  EPA.  213  F  3d  663  (DC. 
Cir..  2000).  cert  denied.  121  S.  Ct   1225 
(2001 ).  Subsequently,  on  April  11 .  2000, 
EPA  filed  a  motion  with  the  court  to  lift 
the  stay  of  the  SIP  submission  date.  In 
response,  on  [une  22.  2000.  the  court 
ordered  that  EPA  allow  the  States  128 
days  from  the  lune  22.  2000  date  of  the 
order  to  submit  their  SlPs.  Therefore, 
SIPs  in  response  to  the  NOx  SIP  Call 
were  due  October  30,  2000.' 

On  August  30.  2000.  the  D.C.  Circuit 
ordered  that  the  deadline  for  full 
implementation  of  the  NO\  SIP  Call  be 
e.xtended  from  May  1.  2003  to  May  31. 
2004.  This  extension  was  calculated  in 
the  same  manner  used  by  the  court  in 
extending  the  deadline  for  SIP 
submissions,  so  that  sources  in  States 
subject  to  the  NOx  SIP  Call  would  have 
1 .309  days  for  implementing  the  SIP  as 
provided  in  the  original  NOx  SIP  Call. 
This  action  was  in  response  to  a  motion 
filed  by  the  industry/labor  petitioners 

As  a  result  of  this  court  order,  the 
NOx  SIP  Call  then  had  a  later 
compliance  date  than  the  Section  126 
Rule.  Thus,  where  States  submitted  SIPs 
with  the  new  2004  deadline,  the  Section 
126  Rule  would  have  gone  into  place  for 
a  year  before  the  State  began  controlling 
its  NOx  transport  under  its 
implementation  plan. 

2.  Court  Actions  on  the  Section  126 
Rule 

On  May  15.  2001.  the  court  ruled  on 
a  number  of  challenges  to  EP.A's  Section 
126  Rule.  See  Appalachian  Power  \ 
EPA.  249  F.3d  1032  (D.C.  Cir.  2001). 
While  the  court's  decision  largely 
upheld  the  Section  126  Rule,  the  Court 
remanded  two  issues  to  EPA.  The  court 
directed  EPA  to:  (1)  properly  iustif\- 
either  the  current  or  a  new  set  of  EGU 
heat  input  growth  rates  to  he  used  in 
estimating  State  heat  input  in  2007.  and 
(2)  either  properly  justih'  or  alter  its 
categorization  of  cogenerators  that  sell 
electricity  to  the  electric  grid  as  EGUs. 
The  EPA  is  responding  to  the  remand 
related  to  the  categorization  of 
cogenerators  in  a  rulemaking  that  was 
proposed  on  February  22.  2002  (67  FR 
8396).  The  EPA's  response  to  the  growth 
factor  remand  is  discussed  below  in 
section  II. 

On  August  24.  2001,  the  D.C.  Circuit 
Court  tolled  (suspended)  the 
compliance  period  for  EGUs  under  the 
Section  126  Rule  as  of  the  May  15.  2001 
decision  pending  EPA's  response  to  the 


'  Ot  tolwr  30.  2000  was  ihe  first  business  day 
following  the  expiration  of  the  128-day  period. 
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grovvrth  factor  remand.  Appalachian 
Power  V.  EPA.  249  F.3d  1052  (D.C.  Cir 
2001).  Order  (August  24,  2001).  The 
temporary  suspension  of  the  compliance 
period  created  uncertainty  regarding  the 
ultimate  compliance  date  and  also  how 
other  related  dates  in  the  Section  126 
Rule  would  be  affected.  Because  of  the 
time  needed  to  fully  respond  to  the 
growth  factor  remand,  the  tolling  of  the 
compliance  period  has  resulted  in  a 
delay  in  the  implementation  of  the 
Section  126  Rule  until  the  2004  ozone 
season.  This  has  created  a  need  for  EPA 
to  once  again  harmonize  the  Section  126 
Rule  with  the  NOx  SIP  Call. 

II.  What  Is  EPA's  Response  to  the  Court 
Remand  on  EGU  Growth  Factors? 

Over  the  past  8  months,  EPA  has  been 
developing  its  response  to  the  court 
remana  on  EGU  growth  factors.  The 
EPA  has  reviewed  information  in  the 
rulemaking  record  and  also  examined 
more  recent  data.  The  EPA  published 
two  notices  of  data  availability  that 
describe  the  new  data  and  announced 
their  availabilitv  in  the  rulemaking 
docket  (66  FR  4b609;  August  3,  2001 
and  67  FR  10844;  March  11.  2002). 

The  EPA  recently  completed  its 
response  to  the  remand  on  EGU  growth 
factors  and  is  publishing  the  response  in 
the  notice  section  of  the  Federal 
Register.  (See  "Notice  in  Response  to 
Court  Remand  on  NOx  SIP  Call  and 


Section  126  Rule".)  The  response  to  the 
remand  notice  explains  why  the  growth 
rates  were  reasonable,  based  on  the 
information  that  was  available  to  EPA  at 
the  time  EPA  promulgated  the  Section 
126  Rule  and  confirmed  by  new 
information  on  activity  to  date. 

The  signature  of  EPA's  response  to  the 
EGU  growth  factor  remand  constitutes 
EPA's  resolution  of  the  issue.  Therefore, 
in  accordance  with  the  August  24.  2001 
court  ruling,  the  compliance  period  for 
EGUs  is  no  longer  tolled  (suspended)  as 
of  the  April  23.  2002  signature  date  of 
the  response  to  the  remand. 

III.  What  are  the  New  Deadlines  for  the 
Section  126  Rule  Federal  NOx  Budget 
Trading  Program? 

The  EPA  promulgated  the  Federal 
NOx  Budget  Trading  program  under  40 
CFR  part  97  as  the  control  remedy  for 
sources  affected  by  the  Section  126 
findings  (65  FR  at'2727;  January  18. 
2000).  A  cap-and-trade  program  is  the 
most  cost-effective  approach  for 
achieving  the  necessary  emissions 
reductions.  The  trading  program  sets  an 
emission  limitation  and  compliance 
schedule  for  the  sources  (known  as  NOx 
budget  units).  The  emission  limitation 
for  each  unit  is  the  requirement  that  the 
tons  of  NOx  emitted  during  the  ozone 
sea.son  control  period  (May  1 — 
September  30)  cannot  exceed  the 
amount  authorized  by  the  NOx 


allowances  that  the  unit  holds. 
Allowances  are  allocated  to  units 
subject  to  the  program,  and  the  total 
number  of  allowances  allocated  to  all 
such  units  for  each  control  period  is 
fixed,  or  "capped."  at  a  specified  level. 
The  compliance  schedule  is  set  by 
establishing  a  deadline  by  which  units 
must  begin  to  comply  with  the 
requirement  to  hold  allowances 
sufficient  to  cover  emissions.  Part  97 
includes  applicability,  permitting, 
allowance,  excess  emissions,  monitoring 
and  reporting,  opt-in,  and  general 
provisions  for  the  trading  program. 

Today's  final  rule  amends  the  part  97 
Federal  NOx  Budget  Trading  Program 
by  revising  the  compliance  date  and 
other  related  dates.  As  discussed  above, 
EPA  is  taking  today's  action  as  a  result 
of  an  August  24,  2001  court  decision 
which  temporarily  suspended  (and  as  a 
result,  delayed)  the  Section  126  Rule 
compliance  date.  Although  the  court's 
action  affected  only  the  compliance 
deadline,  there  are  other  dates  in  the 
rule  for  related  requirements  that  must 
also  be  extended  because  they  were 
established  relative  to  the  original 
compliance  deadline.  The  new  dates  are 
discussed  below  and  shown  in  the 
amended  regulatory  text.  Also  discussed 
below  are  a  few  dates  that  EPA  is  not 
changing.  The  dates  being  revised  are 
summarized  in  Table  1.  The  unrevised 
dates  are  summarized  in  Table  2. 


Table  1  .—Sections  of  Part  97  Containing  Dates  That  EPA  Is  Revising  in  Today's  Rule 


Part  97  section 


Original  date 


Revised  date 


§97.4  Applicability  

§97.5  Retired  unit  exemption  

§97.6  Standard  requirements 

§97.21  Submission  NOx  budget  permit  applications 


§97.41  Timing  requirements  for  NOx  allowance  allocations 

§97.42  NOx  allowance  allocations 

§97.43  Compliance  supplement  pool 


2003  

May  1.2003  

May  1,  2003  

January  1,  2000  

May  1,  2003  

2003  through  2007  : 

April  1,  2003  

Removes  the  word  five. 


wherever  it  ap- 


§97.53  Recordation  of  NOx  allowance  allocations 


§97.54  Compliance  

§97.70  General  requirements 


§97.74  Recordkeeping  and  reporting 
Appendices  A  and  B  


pears. 

2001  or  2002  

February  1,  2003 

2001  and  2002  

Apnl  1,  2003 

May  1,  2003  

2003  or  2004  

2004   

2003  

May  1.  2001   

2004   

May  1,  2002  

2005   

May  1,  2003  

2006  

2004   

2005  

May  1,2000  

January  1,  2002  

May  1.2002  

May  1,  2002  

May  1 ,  2002  through  June  30,  2002 
2003-2007  


2004. 

May  1,2004. 
May  31 ,  2004. 
January  1 ,  2001 
May  31,  2004. 
2004  through  2007 
April  1,2004. 


2001  through  2003. 

February  1 ,  2004 

2001  through  2003. 

April  1 ,  2004. 

May  1 .  2004. 

2004  or  2005. 

2005. 

2004. 

May  1,  2003. 

2005. 

May  1.2003. 

2006. 

May  1 ,  2004. 

2007. 

2005. 

2006. 

May  1,2001. 

January  1,  2003. 

May  1,2003. 

May  1,2003. 

May  1,  2003  through  June  30,  2003. 

2004-2007. 
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Table  1 

.—Sections  of  Part  97  Containing  Dates  That  EPA  Is  Revising 

IN  Today's  Rule— Continued 

Part  97  section 

Onginal  date 

Revised  date 

Appendix  C  

Removes  2003-2007 

Table  2.— Sections  of  Part  97  Containing  Dates  That  Are  Not  Changing 

Part  97— section 

Item  with  dates  that 

are  not  changing 

§97.2  Definitions  

§  97.4  Applicability  NOx  

§97.42  NOx  

§97.70  General  Requirements 


Definition  of  fossil  fuel  fired 

budget  unit  and  N0\  budget  source  descnptions 

Baselines  used  for  allocations:  allowance  Dates  related  to  allocations  for  control  penods 

allocations  after  2007 
Monitonng  and  reporting  deadlines  for  early  reduction  credits 


A.  What  Is  the  Revised  Compliance 
Date? 

For  the  reasons  discussed  below,  EPA 
is  establishing  May  31,  2004  as  the  new 
compliance  deadline  for  all  sources 
subject  to  the  Section  126  Rule.  The 
compliance  date  is  established  in 
§  97.6(c)(3)  Standard  Requirements  and 
referenced  in  the  following  sections: 
§97.4(b)(4)(vi)  Applicability,  §  97.5(c)(5) 
Retired  Unit  Exemption,  §  97.21(b) 
Submission  of  NOx  Budget  permit 
applications,  and  §  97.53  Recordation  of 
NOx  allowance  allocations. 

1.  EGUs 

When  the  court  suspended  the 
compliance  period  for  EGUs  (see 
discussion  in  section  1.2.  above),  there 
were  21  months  remaining  for 
compliance.  The  EPA  completed  its 
response  to  the  growth  factor  remand  on 
April  23,  2002.  That  action  officially 
reactivated  the  ECU  compliance  period 
as  of  that  date.  By  the  time  the  21 
months  remaining  expire  in  January 
2004,  the  2003  ozone  season  will  have 
ended.  The  Section  126  Rule  requires 
NOx  reductions  only  during  the  ozone 
season  control  period  of  May  1  through 
September  30.  Thus,  compliance  by 
January  2004  would  not  require  actual 
NOx  emissions  reductions  until  May 
2004.  Although  May  1  is  the  beginning 
of  the  ozone  season,  EPA  is  establishing 
May  31,  2004  as  the  compliance  date  for 
EGUs  under  the  Section  126  Rule  in 
order  to  align  that  date  with  the 
deadline  established  by  the  D.C.  Circuit 
for  the  NOx  SIP  Call.  ^' 

There  are  two  primary'  reasons  EPA 
believes  May  31,  2004  is  the  appropriate 
compliance  date.  First.  EPA  strongly 
supports  addressing  ozone  transport 
through  State  action.  As  discussed  in 
section  I. A.,  from  the  beginning  it  has 
been  EPA's  intention  to  coordinate  the 
NOx  SIP  Call  and  the  Section  126  Rule 
because  the  rules  were  promulgated  at 


■'  The  200.5  control  season  and  all  subsequent 
control  seasons  will  begin  on  May  1. 


about  the  same  time.  The  EPA  originally 
established  the  same  compliance  date 
for  the  rules,  May  1,  2003.  Then,  where 
a  Stale  stayed  on  track  to  meet  the  N0\ 
SIP  Call,  EPA  would  automatically 
withdraw  the  Federal  Section  126  Rule 
requirements  before  sources  in  that 
State  had  to  comply  with  the  rule.  The 
EPA  believes  it  makes  sense  to  continue 
this  approach  because  it  helps  provide 
States,  affected  industry,  and  the  public 
with  a  better  coordinated  and  simpler 
program  for  achieving  these  emissions 
reductions.  (See  discussion  below  in 
section  V  regarding  EPA's  upcoming 
rulemaking  to  revise  the  Section  126 
Rule  withdrawal  provision.) 

Second,  EPA  believes  it  would  be 
unnecessarily  complicated  and 
confusing  for  EGUs  to  be  controlled 
under  the  Section  126  Rule  for  just  one 
month  (May  1— May  30,  2004)  and  then 
be  subject  to  a  potentially  different 
regime  under  State  plans  in  response  to 
the  NOx  SIP  Call  beginning  on  May  31, 
2004.  The  benefit  of  controls  1  month 
earlier  would  be  trivial  compared  to  the 
potential  complexity. 

2.  Non-EGUs 

The  court's  actions  related  to  the  EGU 
growth  factors  did  not  address  the 
compliance  deadline  for  non-EGUs 
subject  to  the  Section  126  Rule. 
However,  EPA  is  also  extending  the 
compliance  deadline  for  non-EGUs  until 
May  31,  2004  to  match  the  new 
compliance  deadline  for  EGUs.  This  is 
in  keeping  with  the  original  Section  126 
Rule  which  reflected  the  intention  to 
regulate  EGUs  and  non-EGUs  on  the 
same  schedule.  Non-EGUs  are  a  very 
small  portion  of  the  total  group  of 
sources  affected  by  the  Section  126 
Rule,  accounting  for  about  5  percent  of 
the  emissions  reductions.  An  important 
compliance  option  for  these  generally 
smaller  sources  is  to  purchase  emissions 
credits  through  trading  with  large  EGUs. 
The  EPA  believes  the  public  is  best 
served  if  the  compliance  date  for  non- 
EGUs  is  the  same  as  for  the  much  larger 


categon,'  of  EGUs.  The  EPA's  goal  is  to 
establish  the  most  cost-effective 
emission  control  program  possible  and 
that  necessarily  includes  trading  among 
all  affected  sources.  If  the  non-EGU 
controls  were  implemented  a  year 
earlier  than  the  EGU  controls,  this 
would  offer  less  compliance  flexibility 
and  would  not  take  advantage  of  the 
more  efficient  outcome  that  would 
result  if  non-EGUs  were  able  to  trade 
with  EGUs  throughout  the  NOx  SIP  Call 
region,  The  EPA  does  not  believe  it 
makes  sense  for  this  ver>'  small  portion 
of  affected  sources  to  have  to  comply  at 
an  earlier  date  with  fewer  control 
options. 

B.  What  Are  the  Other  Revised  Dates 
Related  to  the  Compliance  Date? 

1.  Submission  of  NOx  Budget  Permit 
Applications 

Section  97.21  requires  the  authorized 
account  representative  to  submit  a 
permit  application  to  the  permitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  by  the  permitting 
authority)  before  the  compliance  date  or 
the  date  on  which  the  N0\  Budget  unit 
commences  operation.  Based  on  the 
original  May  1.  2003  compliance  date, 
the  former  situation  resulted  in  a  default 
permit  application  date  of  November  1, 
2001.  Because  EPA  is  revisifig  the 
compliance  deadline  to  be  May  31 . 
2004.  the  resulting  new  default  permit 
application  date  calculates  to  be 
November  30.  2002. 

For  N0\  budget  units  that  commence 
operation  before  Ianuar\'  1.  2001.  the 
permit  applications  must  be  submitted 
by  at  least  18  months  (or  such  lesser 
time  provided  bv  the  permitting 
authority)  before  May  31.  2004  For  NOx 
budget  units  that  commence  operation 
on  or  after  )anuar\'  1 ,  2001 .  the  permit 
applications  must  be  submitted  by  at 
least  18  months  (or  such  lesser  time 
provided  by  the  permitting  authority) 
before  the  later  of  May  31.  2004  or  the 
date  the  unit  commences  operation. 
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2.  Timing  Requirements  for  NOx 
Allowance  Allocations 

Section  97.41  specifies  the  dates  by 
which  EPA  will  determine  the  NOx 
allowance  allocations  for  given  control 
periods.  Under  the  Federal  NOx  Budget 
Trading  Program,  EPA  will  update  the 
NOx  allowance  allocations  every  5 
years.  Thus,  the  allocations  will  be  the 
same  each  year  for  a  set  of  5  control 
periods.  The  EPA  published  the  first  set 
of  allocations  in  Appendices  A  and  B  to 
part  97  (65  FR  at  2751;  January  18, 
2000).  Because  the  Section  126  Rule 
compliance  date  is  shifting  from  2003  to 
2004,  this  first  set  of  allocations  will 
now  apply  for  a  4-year  period  from 
2004-2007  instead  of  the  original  5-year 
period  from  2003-2007.  After  the  initial 
4-year  period.  EPA  will  continue  to 
determine  NOx  allowance  allocations  in 
5-year  intervals— by  April  1,  2005,  April 
1,  2010,  April  1,  2015,  and  so  forth.  The 
first  set  of  allocations  for  new  units  from 
the  allocation  set-aside  will  be 
determined  by  April  1.  2004. 

The  title  of  Appendix  C  to  part  97 
showing  the  trading  budgets  by  State  is 
changed  to  remove  the  listed  years  since 
they  now  will  not  apply  until  2004  and, 
under  §§  97.40,  97.41.  and  97.42.  are 
used  in  allocating  allowances  for  2008 
through  2012  and  beyond. 

The  allocations  and  budgets  for  the 
first  year  of  the  trading  program  will 
cover  a  shorter  compliance  period 
because,  in  2004.  compliance  begins  on 
May  31  instead  of  May  1. 

3.  Compliance  Supplement  Pool 

Section  97.43(a)  originally  specified 
that  sources  may  request  early  reduction 
credits  for  certain  emissions  reductions 
made  during  the  2001  and  2002  control 
periods.  These  credits  are  allocated  from 
the  compliance  supplement  pool  (CSP). 
(See  65  FR  2711;  January  18.  2000.)  Now 
that  2003  is  no  longer  a  required 
compliance  year,  reductions  made  in 
2003  can  be  considered  for  early 
reductions  credits.  Because  2001  has 
passed  and  sources  may  have  already,  in 
good  faith,  reduced  emissions  during 
the  2001  ozone  season  for  purposes  of 
earning  early  reduction  credits.  EPA  is 
not  simply  shifting  the  early  reductions 
period  by  1  year.  Instead.  EPA  is 
expanding  the  period  during  which 
sources  can  earn  early  reductions 
credits  to  include  2001  through  2003. 

Most  of  the  remaining  CSP-related 
deadlines  in  §  97.43(b)  and  (c)  are 
extended  by  1  year.  The  early  reduction 
credit  request  must  be  submitted  by 
February  1.  2004.  After  February  1. 
2004.  EPA  will  report  the  total  amount 
of  early  reduction  credits  requested  by 
sources  in  the  State.  The  EPA  will 


determine  and  announce  the  NO  x 
allocations  by  April  1.  2004  and  provide 
an  opportunity  for  public  comment.  The 
CSP  allocations  will  be  recorded  by  May 
1.  2004.  NOx  allowances  from  the  CSP 
mav  be  used  for  compliance  purposes 
during  the  2004  and  2005  ozone  control 
periods. 

However,  the  May  1.  2000  deadline 
for  certification  of  continuous  emission 
monitoring  systems  at  units  which  are 
making  early  reductions  is  not  changed. 
This  is  because  it  is  necessary  to 
establish  the  level  of  emissions  in  2000. 
as  the  baseline  used  to  determine  the 
amount  of  early  reductions  in  2001. 
2002,  and  2003. 

4.  Recordation  of  NOx  Allowance 
Allocations 

Section  97.53  establishes  the  timing 
for  recording  the  NOx  allowance 
allocations  in  the  accounts  for  the  NOx 
budget  units.  No  deadline  for 
recordation  of  the  allowance  allocations 
was  established  for  the  first  year  of  the 
trading  program.  For  later  years,  the  rule 
required  the  allowance  allocations  to  be 
recorded  by  the  start  of  the  ozone 
control  period  3  years  in  advance  of  the 
year  for  which  the  allowances  were 
allocated.  Thus,  originally  the  rule 
required  the  2004  NOx  allowance 
allocations  to  be  recorded  by  May  1, 
2001  and  the  2005  NOx  allowance 
allocations  to  be  recorded  by  May  1. 
2002.  and  so  forth.  Because  2004  is  now 
the  first  year  of  the  program,  and 
because  May  1 .  2001  is  already  past, 
EPA  is  removing  the  deadline  for 
recordation  for  the  2004  control  period. 
The  EPA  will  record  the  allowances 
sufficiently  in  advance  for  sources  to 
make  their  compliance  decisions.  In 
addition,  because  the  May  1,  2002 
recordation  deadline  for  the  2005 
control  period  is  only  a  few  days  away, 
there  is  not  adequate  time  for  EPA  to 
meet  that  deadline.  Therefore.  EPA  is 
establishing  May  1.  2003  as  the 
recordation  deadline  for  2005  allowance 
allocations.  As  a  result,  both  the  2005 
and  2006  NOx  allowances  will  be 
recorded  by  May  1,  2003. 

Recordation  of  allocations  in 
compliance  accounts  or  general 
accounts  and  allocations  to  opt-in  units 
addressed  under  §  97.53(e)  will  start  in 
2005. 

5.  Compliance — Deduction  of  Banked 
Allowances 

The  Federal  NOx  Budget  Trading 
Program  includes  a  banking  feature  to 
allow  sources  to  save  allowances  for  use 
in  later  years.  Banking  may  result  in 
more  N0\  allowances  being  used,  and 
therefore  more  NOx  emissions,  in  one 
vear  than  in  another.  Section  97.54(f) 


provides  a  flow  control  mechanism  to 
limit  the  variability  in  the  time  of 
emissions  by  establishing  a  discount 
rate  on  the  use  of  banked  allowances 
over  a  certain  level.  Under  the  January 
18.  2000  Section  126  Rule,  flow  control 
could  not  be  triggered  until  2005  (after 
the  first  2  years  of  the  program).  In  order 
to  continue  to  allow  unrestricted  use  of 
allowances  during  the  first  2  years  of  the 
program,  this  date  is  being  extended  by 
1  year.  Therefore,  flow  control  cannot  be 
triggered  until  2006  (i.e.,  after 
reconciliation  in  the  2005  compliance 
year). 

6.  Monitoring 

Sections  97.70  through  74  contain  the 
Monitoring  and  Reporting  requirements. 
Under  §  97.70,  all  the  deadlines  related 
to  monitoring  and  reporting  are 
extended  by  1  year,  except  for  the 
deadlines  related  to  earning  early 
reduction  credits  (see  discussion  below 
in  section  C.I.).  Part  97  requires 
monitoring  to  begin  the  start  of  the 
ozone  season  1  year  before  the 
compliance  date.  Therefore,  sources  not 
intending  to  apply  for  early  reduction 
credits  are  now  required  to  meet  the 
certification  and  other  related 
requirements  by  May  1.  2003  and  begin 
reporting  on  that  date.  The  deadline  is 
May  1.  rather  than  \.ay  31.  so  that  units 
will  report  emissions  for  the  full  control 
period  in  2003.  The  heat  input  for  the 
2003  control  period  will  be  used  in 
determining  future  allowance 
allocations  under  Part  97.  New  sources 
that  commence  operation  on  or  after 
January  1.  2003,  are  required  to  meet 
monitoring  and  reporting  requiremehts 
by  May  1,  2003  or  90  days  after  the 
source  commenced  operation, 
whichever  is  later. 

Section  97.74(d)  sets  out  the 
deadlines  for  submission  of  quarterly 
reports.  All  deadlines  are  extended  by  1 
year. 

C.  What  Are  the  Dates  That  EPA  Is  Not 
Changing? 

1.  Monitoring  and  Reporting  Deadlines 
for  Early  Reduction  Credits 

Section  97.70(b)(1)  establishes  May  1, 
2000  as  the  monitoring  certification  and 
reporting  deadline  for  sources  that 
intend  to  apply  for  early  reduction 
credits  under  §  97.43.  This  deadline  is 
not  chemging  because,  as  discussed 
above  in  section  III.B.3.,  EPA  is  not 
shifting  by  1  year  the  period  during 
which  early  reduction  credits  can  be 
earned.  The  year  2001  will  continue  to 
be  the  first  year  during  which  early 
reduction  credit  can  be  earned,  but  now 
the  early  reductions  time  period  is  being 
expanded  through  2003.  The  2000 
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ozone  season  remains  the  baseline 
against  which  sources  who  intend  to 
request  early  reduction  credits  must 
demonstrate  reductions. 

2.  Other  Miscellaneous  Dates 

There  are  several  other  dates  in  the 
Section  126  Rule  that  are  not  changing. 
These  include:  the  1995-1998  baseline 
period  in  §  97.42(a)(l)(i)  used  for  initial 
allocations,  the  2002-2004  baseline 
period  in  §  97.42(a)(l)(ii)  for  the  next  set 
of  allocations(which  is  for  2008-201 2), 
the  dates  related  to  allocations  for 
control  periods  after  2007,  and  the  dates 
in  the  definitions  of  fossil  fuel  fired  and 
in  the  applicability  provisions  in  §  97.4. 

IV.  What  Are  the  Rulemaking 
Procedures? 

The  EPA  is  taking  this  action  as  a 
final  rule  without  prior  proposal  and 
public  comment  because  EPA  finds  that 
the  Administrative  Procedure  Act  (APA) 
good  cause  exemption  to  the 
requirement  for  notice-and-comment 
rulemaking  applies  here.  See  5  U.S.C. 
553(b)(3)(B).  The  EPA  believes  that 
providing  for  notice-and-comment 
rulemaking  before  taking  this  action  is 
impracticable  and  contrary  to  the  public 
interest  because  the  time  involved 
would  extend  beyond  critical  dates  in 
the  Section  126  Rule  that  EPA  is 
changing. 

In  particular,  when  the  court 
temporarily  suspended  the  compliance 
date  for  EGUs,  it  did  not  suspend  the 
other  related  dates.  The  other  dates, 
such  as  the  monitoring  certification 
date,  were  established  by  EPA  based  on 
the  specific  timing  of  the  compliance 
date.  Therefore,  substantial  confusion 
has  resulted  for  sources  as  to  their 
obligations  to  meet  the  related 
deadlines.  The  current  May  1,  2002 
monitoring  certification  deadline  is 
rapidly  approaching.  The  monitoring 
deadline  was  set  to  be  1  year  prior  to  the 
compliance  date.  Because  the  court's 
action  effectively  delayed  the 
compliance  deadline  beyond  2003, 
similarly  the  monitoring  date  should  be 
delayed  beyond  2002.  In  a  January'  16, 
2002  memorandum  from  John  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  to  EPA 
Regional  Air  Directors,  EPA  announced 
that  it  intended  to  extend  the  deadlines 
that  are  related  to  the  compliance  date. 
However,  the  sources  remain  legally 
subject  to  the  existing  deadlines  until 
EPA  formally  changes  those  dates.  The 
time  needed  to  complete  notice-and- 
comment  rulemaking  to  revise  the  dates 
would  extend  well  beyond  the  May  1, 
2002  monitoring  date  and  would  result 
either  in  sources  making  expenditxires 
that  are  unnecessary  at  this  time  or 


being  in  violation  of  existing  deadlines 
until  EPA  finalized  the  rule  to  extend 
those  deadlines.  Therefore.  EPA 
believes  it  would  be  contrary  to  the 
public  interest  for  the  existing  deadlines 
to  remain  in  effect  while  EPA  conducted 
rulemaking  to  extend  the  deadlines.  In 
addition,  sources  need  certainty  as  early 
as  possible  regarding  their  new 
compliance  dates  so  that  appropriate 
compliance  plans  and  contractual 
agreements  can  be  arranged.  It  would  be 
impracticable  to  achieve  the  purpose  of 
immediate  clarification  regarding 
sources'  obligations,  and  hence,  would 
also  be  contrary  to  the  public  interest, 
if  this  action  were  delayed  by  providing 
for  prior  public  notice-and-comment. 
This  rule  does  not  change  what  the 
control  requirements  are  for  the  affected 
sources  or  substantively  change  the 
Section  126  Rule  in  any  way.  It  simply 
changes  several  dates  by  which  the 
requirements  must  be  met,  as  a  result  of 
the  court's  actions  related  to  the  EGU 
compliance  date.  Therefore,  EPA  does 
not  believe  that  prior  proposal  is 
necessary. 

Given  the  need  to  have  the  revised 
dates  in  place  prior  to  May  1.  2002,  for 
the  reasons  discussed  above,  EPA  finds 
good  cause  to  make  this  rule 
immediately  effective  upon  publication. 
The  EPA  believes  this  is  consistent  with 
5  U.S.C.  553(d)(1)  and  (3). 

V.  What  Is  the  Future  Rulemaking  on 
the  Section  126  Rule  Withdrawal 
Provision? 

As  mentioned  above,  the  Section  126 
Rule  includes  a  provision  to  withdraw 
the  section  126  requirements  in  a  State 
where  the  State  is  fully  controlling  the 
NO  X  transport.  The  current  Section  126 
Rule  withdrawal  provision  is  based  on 
the  original  compliance  deadlines  in  the 
Section  126  Rule  and  NOx  SIP  Call. 
This  provision  automatically  withdraws 
the  section  126  findings  and  control 
requirements  for  sources  in  a  State  if  the 
State  submits,  and  EPA  gives  final 
approval  to,  a  SIP  revision  meeting  the 
full  NOx  SIP  Call  requirements, 
including  the  originally  promulgated 
May  1,  2003  compliance  deadline  (40 
CFR  52.34(i)).  The  automatic 
withdrawal  provision  does  not  address 
any  other  circumstances. 

In  particular,  the  withdrawal 
provision  in  its  current  form  would  not 
operate  where  a  State's  NOx  SIP  has  the 
new  coiul-established  May  31,  2004 
NOx  SIP  Call  compliance  deadline. 
Because  the  Section  126  Rule 
compliance  deadline  is  now  May  31, 
2004,  a  NOx  SIP  to  pre-empt  or  replace 
the  Section  126  Rule  requirements 
would  not  need  to  be  implemented  until 
May  31,  2004.  Therefore,  in  the  future, 


EPA  intends  to  conduct  a  rulemaking  to 
modify-  the  Section  126  Rule  withdrawal 
provision  to  take  into  account  the  new 
compliance  date  for  the  Section  126 
Rule.  Revising  the  Section  126  Rule 
withdrawal  provision  will  avoid  the 
potential  overlap  of  Federal 
requirements  under  the  Section  126 
Rule  and  State  requirements  under  the 
NOx  SIP  Call. 

VI.  What  Are  the  Administrative 
Requirements? 

A.  Executive  Order  12866:  Regulatory- 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  the  .\gency 
must  determine  whether  the  regulatory 
action  is  "significant  "  and.  therefore, 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulator,'  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

3.  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prmciples 
set  forth  in  the  Executive  Order 

Under  Executive  Order  12866.  this 
final  action  is  not  a  "significant 
regulatory  action  "  and  is  therefore  not 
subject  to  review  by  OMB  This  rule 
does  not  create  any  additional  impacts 
beyond  what  were  promulgated  m  the 
January  2000  Rule.  This  rule  also  does 
not  raise  novel  legal  or  policy  issues. 
Therefore,  EPA  believes  that  this  action 
is  not  a  "significant  regulatory  action." 

B.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.\),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rules  with  "Federal  mandates" 
that  may  result  in  the  expenditure  by 
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State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year.  A 
"Federal  mandate"  is  defined  to  include 
a  "Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate" 
(2  U.S.C.  658(6)).  A  "Federal 
intergovernmental  mandate."  in  turn,  is 
defined  to  include  a  regulation  that 
"would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal 
governments."  (2  U.S.C.  658(5)(A)(i)). 
except  for.  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance"  (2  U.S.C.  658(5){A)(I)).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector,"  with  certain  exceptions 
(2  U.S.C.  658(7)(A)). 

The  EPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  for  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  for  the  private  sector.  This 
Federal  action  does  not  impose  any  new 
requirements,  as  discussed  above. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  would  result  from 
this  action. 

Because  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  (see 
section  IV  of  this  preamble,  it  is  not 
subject  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

C.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 


process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
imposes  no  additional  burdens  beyond 
those  imposed  by  the  January  2000 
Rule.  Thus,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  rulemaking  action. 

D.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Goveriunents"  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Today's  action  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  discussed 
above,  today's  action  imposes  no  new 
requirements  that  would  impose 
compliance  burdens  beyond  those  that 
would  already  apply  under  the  January 
2000  rule.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

Today's  rule  does  not  create  new 
requirements  for  small  entities  or  other 
sources.  Instead,  this  action  extends  the 
compliance  dates  for  sources  subject  to 
the  January  2000  rule  as  a  resuU  of  court 
actions.  Therefore.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Because  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  (see 
section  IV  of  this  preamble),  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.]. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
FUsks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)'applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  Executive  Order  13045.  because  this 
action  is  not  "economically  significant" 
as  defined  under  Executive  Order  12866 
and  the  Agency  does  not  have  reason  to 
believe  the  environmental  health  risks 
or  safety  risks  addressed  by  this  action 
present  a  disproportionate  risk  to 
children. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National  Transfer 
and  Advancement  Act  of  1995 
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("NTTAA,"  Pub.  L.  104-113  section 
12(d)  15  U.S.C.  272  note)  directs  EPA  to 
use  voluntarv'  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntan' 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary'  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntar\-  consensus  standards. 

The  National  Technology  Transfer 
and  Advancement  Act  of  1997  does  not 
apply  because  today's  action  does  not 
impose  any  new  technical  standards. 
This  action  extends  deadlines  for 
sources  subject  to  the  Januarv'  2000 
Rule,  as  the  result  of  court  actions. 

H.  Paperwork  Reduction  Act 

Today's  action  does  not  impose  any 
new  information  collection  request 
requirements.  Therefore,  an  information 
collection  request  document  is  not 
required. 

/.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy^  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28'355;  May  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  Today's  action 
does  not  impose  any  new  regulator^' 
requirements. 

/.  Judicial  Review 

Section  307(b)(1)  of  the  CAA  indicates 
which  Federal  Courts  of  Appeal  have 
venue  for  petitions  of  review  of  final 
actions  by  EPA.  This  section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (i)  when  the 
agency  action  consists  of  "nationally 
applicable  regulations  promulgated,  or 
final  actions  taken,  by  the 
Administrator,"  or  (ii)  when  such  action 
is  locally  or  regionally  applicable,  if 
"such  action  is  based  on  a 
determination  of  nationwide  scope  or 
effect  and  if  in  taking  such  action  the 
Administrator  finds  and  publishes  that 
such  action  is  based  on  such  a 
determination." 

For  the  reasons  discussed  in  the  Mav 
25,  1999  final  rule  (64  FR  28250).  the  ' 
Administrator  determined  that  final 
action  regarding  the  section  126 
petitions  is  of  nationwide  scope  and 


effect  for  purposes  of  section  307(b)(1). 
Thus,  any  petitions  for  review  of  final 
actions  regarding  the  section  126 
rulemaking  must  be  filed  in  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  from  the  date 
final  action  is  published  in  the  Federal 
Register. 

K  Congressional  Review  Act 

The  Congressional  Review  Act  (CR.M. 
5  U.S.C.  801  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  of  the 
CRA  provides  an  exception  to  this 
requirement.  For  any  rule  for  which  an 
agency  for  good  cause  finds  that  notice 
and  comment  are  impracticable, 
unnecessary,  or  contrary'  to  the  public 
interest,  the  rule  may  take  effect  on  the 
date  set  by  the  Agency.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  As 
EPA  is  finding  good  cause  to  promulgate 
this  rule  without  prior  notice  and 
comment,  this  rule  will  be  effective 
April  30.  2002. 

List  of  Subjects  in  40  CFR  Part  97 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Intergovernmental  Relations,  Nitrogen 
oxides.  Ozone.  Reporting  and  record 
keeping  requirements. 

Dated:  .^prii  23.  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97— FEDERAL  NOy  BUDGET 
TRADING  PROGRAM 

1 .  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403.  7426.  and 

7601 

§97.4    [Amended] 

2.  In  §97.4  paragraphs  (b)(4)(vi)(A) 
and  (b)(4)(vi)(B)  are  amended  by 
revising  the  date  "2003"  to  read  "2004  ". 
wherever  it  appears. 


§97.5    [Amended] 

3.  In  §  97.5  paragraphs  (c)(5)(i)  and 
(c)(5)(ii)  are  amended  by  revising  the 
date  "May  1.  2003"  to  read  "May  31, 
2004,"  wherever  it  appears. 

§97.6    [Amended] 

4.  In  §  97.6  paragraph  (c)(3)  is 
amended  bv  revising  the  date  "Mav  1, 
2003"  to  read  "May  31.  2004" 

§97.21     [Amended] 

5.  In  §97.21  paragraphs  (b)(l)(i), 
(b)(l)(ii).(b)(2)(i).and(b)(2)(ii)are 
amended  by  revising  the  date  "January 
1,  2000"  to  read  'January  1.  2001"  and 
the  date  "May  1.  2003"  to  read  "May  31, 
2004.  "  wherever  they  appear. 

§97.41     [Amended] 

6.  In  §97.41  by  amending: 

a.  Paragraph  (a)  by  revising  the  date 
"2003  through  2007"  to  read  •2004 
through  2007":  and 

b.  Paragraph  (d)  by  revising  the  date 
"April  1.  2003"  to  read  April  1,  2004". 

§97.42    [Amended] 

7.  In  §97.42  by  amending: 

a.  Paragraph  (b)  by  removing  the  word 
■five':  and 

b.  Paragraph  (c)  by  removing  the  word 

'five', 

§97.43    [Amended] 

8.  In  §  97.43  by  amending: 

a.  Paragraph  (a)  introductory  text  by 
revising  the  date  "2001  or  2002"  to  read 
"2001  through  2003"; 

b  Paragraph  (a)(4)  introductory  text 
by  revising  the  date  "2001  or  2002"  to 
read  '2001  through  2003"; 

c.  Paragraph  (a)(4)(ii)  by  revising  the 
date  "February  1,  2003"  to  read 
"February  1,  2004": 

d.  Paragraph  (bid)  by  revising  the 
date  "2001  or  2002"  to  read  "2001 
through  2003."  wherever  it  appears; 

e.  Paragraph  (b)(2)  by  revising  the  date 
"Februarv  1.  2003"  to  read  "February  1. 
2004"; 

f.  Paragraphs  (c)(2).  (c)(3).  and  (c)(4) 
by  revising  the  date  "February  1.  2003" 
to  read  "February  1.  2004.  '  wherever  it 
appears: 

g.  Paragraphs  (c)(3)  and  (c)(4)  by 
revising  "2001  and  2002  "  to  read'"2001 
through  2003,"  wherever  it  appears: 

h.  Paragraph  (c)(5)  by  revising  the 
date  "April  1.  2003"  to  read  •.^pril  1, 
2004"; 

i.  Paragraph  (c)(6)  bv  revising  the  date 
"May  1.  2003"  to  read  "May  1,  2004  "; 

j.  Paragraph  (c)(7)  bv  revising  the  date 
"2003  or  2004"  to  read  "2004  or  2005'. 
and 

k.  Paragraph  (c)(8)  by  revising  the  date 
"2004"  to  read  "2005  "'. 
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§97.53    [Amended] 

9,  In  §  97,53  by  amending: 

a.  Paragraph  (a)  by  revising  the  date 
"2003"  to  read  •2004 '.  wherever  it 
appears; 

b.  Paragraph  (b)  by  revising  the  date 
"May  1,  2001"  to  read  "May  1.  2003" 
and  revising  the  date  •2004"  to  read 
"2005",  wherever  they  appear; 

c.  Paragraph  (c)  by  revising  the  date 
"May  1,  2002"  to  read  "May  1.  2003" 
and  revising  the  date  "2005"  to  read 
"2006",  wherever  they  appear; 

d.  Paragraph  (d)  by  "revising  the  date 
"May  1,  2003"  to  read  •May  1,  2004" 
and  revising  the  date  •^OOe  '  to  read 
"2007",  wherever  they  appear;  and 

e.  Paragraph  (e)  introductory  text  bv 
revising  the  date  "2004"  to  read  •2005' 

§97.54    [Amended] 

10.  In  §97.54  paragraph  (f)  is 
amended  by  revising  the  date  •2005"  to 
read  "2006", 


§  97.70    [Amended] 

11.  In  §  97.70  by  amending: 

a.  Paragraph  (b)(1)  by  revising  the  date 
"May  1,  2000"  to  read  "May  1.  2001"; 
and 

b.  Paragraphs  (b)(2).  (b)(3), 
introductory  text  (b)(4),  (b)(5).  (b)(5)(i), 
and  (b)(6)  by  revising  the  date  "January 
1,  2002"  to  read  "January  1,  2003"  and 
revising  the  date  "May  1,  2002"  to  read 
'Mav  1,  2003,"  wherever  they  appear. 

c.  Paragraph  (b)(3){i)  by  revising  the 
date  •Mav  1,  2002"  to  read  "May  1, 
2003   ' 

§  97.74    [Amended] 

12.  In  §  97.74  paragraphs  (d)(l)(ii), 
(d)(l)(iii),  (d)(2)(ii)(B).  (d)(2)(ii)(C),  and 
(d)(2)(ii)(D)  are  amended  by  revising  the 
date  •May  1.  2002"  to  read  "May  1, 
2003  '  and  revising  the  date  "May  1, 
2002  through  June  30.  2002"  to  read 


"May  1,  2003  through  June  30,  2003," 
wherever  they  appear. 

Appendix  A  to  Part  97  [Amended] 

13.  In  Appendix  A  the  table  heading 
is  amended  by  revising  the  date  "2003- 
2007" to  read  "2004-2007". 

Appendix  B  to  Part  97  [Amended] 

14.  In  Appendix  B  the  table  heading 
is  amended  by  revising  the  date  "2003- 
2007" to  read  "2004-2007". 

Appendix  C  to  Part  97  [Amended] 

15.  In  Appendix  C  the  table  heading 
is  amended  by  removing  the  date  ", 
2003-2007". 

[FR  Doc.  02-10403  Filed  4-2&-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-07; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


Item 


ACTION:  Summary  presentation  of  final 
rules. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agencv  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-07.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC.  including  the  SECG,  is  available 
via  the  Internet  at  http://www.arnet.gov/ 
far. 


Subject 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CON.TACT:  The 
FAR  Secretariat,  Room  4035.  GS 
Building.  Washington,  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-07 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
website  at  http://www.arnet.gov/far. 

FAR  case       Analyst 


III. 

IV 


Preference  for  Performance-Based  Contracting 

Revisions  to  Balance  of  Payments  Program  

European  Union  Trade  Sanctions 

Technical  Amendments. 


2000-307  Wise 
1999-616  Davis 
2001-002  ;  Davis 


SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-07  amends  the  FAR  as 
specified  below; 

Item  I— Preference  for  Performance- 
Based  Contracting  (FAR  Case  2000-307) 

This  final  rule  converts  the  interim 
rule  published  as  Item  I  of  FAC  97-25 
at  66  FR  22082,  May  2.  2001.  to  a  final 
rule  with  an  amendment  at  FAR  7.105. 
The  rule  implements  Section  821  of  the 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-398).  The  rule  affects 
contracting  officers  that  buy  services  by 
explicitly  establishing  a  preference  for 
performance-based  contracts  or  task 
orders.  Guidance  for  performance-based 
contracting  is  available  at  the  following 
websites :  http ://www. arnet.gov/Libran,/ 
OFPP/BestPractices/.  http:// 
oamweb.osec.doc.gov/pbsc/index.html, 
or  http://www.gsa.gov/Portal/content/ 
pubs-content.jsp?  content  OID  = 
119969ErcontentType  =  1008&PMVP  = 
1. 

Item  n — Revisions  to  Balance  of 
Payments  Program  (FAR  Case  1999- 
616) 

This  final  rule  amends  the  FAR  by 
removing  Subpart  25.3.  Balance  of 
Payments  Program,  and  making 
conforming  changes  to  FAR  Parts  13.  25. 
and  52.  This  revision  will  reduce 
administrative  burdens  on  both  the 
Government  and  the  public.  The  FAR 
no  longer  requires  contracting  officers  to 


use  balance  of  payments  procedures  to 
evaluate  foreign  offers  when  acquiring 
supplies  for  use  outside  the  United 
States  that  are  valued  at  more  than 
SIOO.OOO,  but  not  more  than  $186,000, 
or  when  awarding  a  construction 
contract  to  be  performed  outside  the 
United  States  and  valued  at  less  than 
56.909,500.  However,  the  Balance  of 
Payments  Program  will  be  continued  in 
the  Department  of  Defense,  and  a 
Defense  Federal  Acquisition  Regulation 
Supplement  rule  is  being  processed  for 
this  purpose. 

Item  in — European  Union  Trade 
Sanctions  (FAR  Case  2001-002) 

This  final  rule  revises  FAR 
25.1103(c)(2)(i)  to  specifically  exclude 
solicitations  issued  and  contracts 
awarded  by  DoD  from  the  clause 
prescription  for  the  use  of  FAR  clauses 
52.225-15.  Sanctioned  European  Union 
Country  End  Products,  and  52.225-16. 
Sanctioned  European  Union  Country 
Services.  This  rule  is  a  clarification  of 
existing  policy.  DoD  contracting  officers 
must  ensure  that  the  clauses 
implementing  European  Union  trade 
sanctions  are  not  included  in  DoD 
solicitations  and  contracts. 

Item  IV— Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
12.301.  52.214-20,  and  52.244-2. 

Dated:  April  2.3.  2002. 
Ai  Matera. 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-07  is  issued  under  the  authority  of 


the  Secretary  of  Defense,  the 
Administrator  of  General  Sen'ices.  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-2007  are  effective  May  15, 
2002. 

Dated:  April  19,  2002. 
Deidre  A.  Lee. 

Director,  Defense  Procurement. 

Dated:  April  18.  2002. 
Joseph  A.  Neurauter. 

Acting  Deputy  Associate  Administrator. 
Office  of  Acquisition  Policy,  General  Services 
Administration. 

Dated:  April  17.2002. 
Tom  Luedtke, 

Assistant  Administrator  for  Procurement, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-10368  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 7,  and  37 

[FAC  2001-07;  FAR  Case  2000-307;  Item 
I] 

RIN9000-AJ12 

Federal  Acquisition  Regulation; 
Preference  for  Performance-Based 
Contracting 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Section 
821  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act.  The  FAR 
rule  explicitly  states  that  performance- 
based  contracting  is  the  preferred 
method  for  acquiring  services, 
enumerates  an  order  of  precedence,  and 
further  clarifies  the  documentation 
required  in  an  acquisition  plan  when 
acquiring  ser\'ices. 
DATES:  Effective  Date:  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  GS 
Building,  Washington,  DC,  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms.  Julia 
Wise,  Procurement  Analyst,  at  (202) 
208-1168.  Please  cite  FAC  2001-07, 
FAR  case  2000-307. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA,  and  NASA  published  an 
interim  rule  in  the  Federal  Register  at 
66  FR  22082.  May  2,  2001.  The  interim 
rule  explicitly  stated  that  performance- 
based  contracting  is  the  preferred 
method  for  acquiring  services  and 
enumerated  the  order  of  precedence 
established  by  Section  821  of  the  Floyd 
D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-398).  The  coverage 
contained  in  the  final  rule  is  the  same 
as  that  in  the  interim  rule  except  that 
the  final  rule  amends  paragraph  (b)(4)  of 
FAR  7.105  to  clarify  that  contracting 
officers  must  provide  rationale  if  a 
performance-based  contract  will  not  be 


used  or  if  a  performance-based  contract 
for  services  is  contemplated  on  other 
than  a  firm-fixed  price  basis  (see 
37.102(a)  and  16.505(a)(3)). 

Two  respondents  submitted 
comments  on  the  interim  rule.  The  first 
comment  suggested  that  the  language 
changes  in  FAR  Parts  2  and  37  in  this 
rule  should  be  incorporated  into  FAR 
Part  8.  While  the  Councils  do  not 
believe  added  references  in  Part  8  are 
needed  as  a  general  matter  with  respect 
to  this  rulemaking,  revisions  to  Subpart 
8.4  regarding  use  of  the  Federal  Supply 
Schedules  for  the  acquisition  of  services 
are  under  development  and  references 
to  Part  37  policies  on  performance- 
based  service  contracting  will  be 
considered  for  incorporation  as 
appropriate  as  part  of  that  regulatory 
initiative. 

The  second  comment  stated  that  the 
FAR  Part  2  definition  for  performance- 
based  contracting  is  internally 
inconsistent  because  it  calls  for 
requirements  to  be  set  forth  in  clear. 
specific,  and  objective  terms  with 
measurable  outcomes  but  also  dictates 
the  use  of  "broad  and  imprecise" 
statements  of  work.  The  Councils 
disagree.  As  revised,  the  definition  of 
performance-based  contracting, 
consistent  with  section  821(e)  of  the 
Defense  Authorization  Act  for  FY  01, 
explains  what  performance-based 
contracting  should  not  include  (e.g.. 
broad  and  imprecise  work  statements,  a 
structure  centering  on  the  manner  that 
the  work  should  be  performed),  and 
what  it  should  contain  (e.g..  a  work 
statement  that  has  clear,  specific,  and 
objective  terms  with  measurable 
outcomes). 

This  commenter  further  suggested 
that  the  regulations  do  not  need  to  be 
changed,  but  acquisition  personnel  need 
to  be  trained  in  developing 
performance-based  requirements.  The 
regulatorv'  changes  in  this  rule  are  not 
meant  as  a  substitute  for  training  that 
will  enhance  the  knowledge  and  skills 
of  acquisition  personnel  in 
performance-based  contracting. 
Guidance  is  available  at  the  following 
websites: 
h  Up  ■J/ww'w.  arnet  .gov/ Library /OFPP/ 

BestPractices/, 
http://oainweb.osec.doc.gov/pbsc/ 

index.html.  or 
http://www.gsa.gov/PortaI/content/pubs 

content. jsp?contentOID^  1 1 99698- 

contentTvpe=10086-PMVP=l . 

Finally,  the  Office  of  Federal 
Procurement  Policy  has  advised  the 
FAR  Council  that  it  is  establishing  an 
inter-agency  group  to  ensure  a  common 
understanding  among  the  agencies 
regarding  performance-based 
contracting  requirements. 


This  is  not  a  significant  regulatorv 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30,  1993  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility'  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
.^ct.  5  U.S.C.  601.  et  seq..  because  the 
rule  does  not  impose  a  new  policy 
requirement  on  small  entities.  The  FAR 
currently  promotes  the  use  of  and 
documentation  of  performance-based 
ser\'ice  contracting  and  the  use  of  firm- 
fixed-price  type  of  contracts  and  task 
orders  when  it  is  appropriate  to  do  so. 
Therefore,  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  not  performed. 
The  Councils  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  also  consider 
comments  from  small  entities 
concerning  the  affected  FAR  subparts  in 
accordance  with  5  U.S.C.  610  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601. 
et  seq.  (FAC  2001-07.  FAR  Case  2000- 
307).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq 

List  of  Subjects  in  48  CFR  Farts  2,  7. 
and  37 

Government  procurement 

Dated:  April  23.2002 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  with 
One  Change 

Accordingly.  DoD.  GSA.  and  NASA 
adopt  the  interim  rule  amending  48  CFR 
parts  2  and  37  that  was  published  in  the 
Federal  Register  at  66  FR  22082,  May  2, 
2001,  as  a  final  rule  with  the  following 
change: 

PART  7— ACQUISITION  PLANNING 

1.  The  authority  citation  for  48  CFR 
part  7  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c), 
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2.  Amend  section  7.105  by  adding  a 
sentence  to  the  end  of  paragraph  (b)(4) 
to  read  as  follows: 

7.105    Contents  of  written  acquisition 

plans. 

♦        ♦        *        *        ♦ 

(b)***  ■ 

(4)  *  *  *  Provide  rationale  if  a 
performance-based  contract  will  not  be 
used  or  if  a  performance-based  contract 
for  services  is  contemplated  on  other 
than  a  firm-fixed  price  basis  (see 
37.102(a)  and  16.505(a)(3)). 
***** 

IFR  Dot;.  02-10.369  Filed  4-29-02:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  13,  25,  and  52 

[FAC  2001-07;  FAR  Case  1999-616;  Item 

"1 

RIN  9000-AI90 

Federal  Acquisition  Regulation; 
Revisions  to  Balance  of  Payments 
Program 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  remove  the 
language  pertaining  to  the  Balance  of 
Payments  Program. 
DATES:  Effective  Date:  May  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  OS 
Building.  Washington  DC.  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Cecelia  L.  Davis,  Procurement  Analyst, 
at  (202)  219-0202.  Please  cite  FAC 
2001-07,  FAR  case  1999-616. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  part  25. 
Foreign  Acquisition,  to  remove  subpart 
25.3,  Balance  of  Payments  Program,  and 
makes  conforming  changes  to  FAR  parts 
13  and  52.  This  revision  will  reduce  the 


administrative  burdens  on  both  the 
Government  and  the  public,  without 
significant  impact  on  our  international 
balance  of  payments. 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  54936.  September  11,  2000.  One 
public  comment  was  received.  The 
commenter  raised  three  specific  issues: 

(1)  This  rule  is  a  significant  rule  under 
E.O.  12866  and  represents  a  major  rule; 

(2)  concern  that  no  effort  was  made  to 
coordinate  the  proposed  changes  and 
elimination  of  the  Balance  of  Payments 
Program  with  the  Department  of 
Commerce;  and  (3)  industry  would  be 
adversely  impacted  by  the  elimination 
of  the  Balance  of  Payments  Program  by 
the  deletion  of  FAR  25.3.  In  response  to 
these  concerns,  this  rule  is  not  deemed 
a  significant  rule  nor  a  major  rule  and 
not  subject  to  review  under  section  6fb) 
of  Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30,  1993.  This  rule  applies  primarily  to 
civilian  agency  acquisitions  of  supplies 
valued  at  more  than  $100,000,  but  not 
more  than  5186,000,  for  use  outside  the 
United  States.  Few  acquisitions  meet  all 
of  these  limitations.  In  reference  to  the 
coordination  issue  with  the  Department 
of  Commerce,  the  Department  of 
Commerce  has  a  representative  on  the 
Civilian  Agency  Acquisition  Council 
and  raised  no  objection  when  the 
proposed  rule  was  discussed  and  agreed 
upon.  In  addressing  the  commenter's 
economic  concerns,  it  appears  the 
commenter  is  unaware  that  the  Balance 
of  Payments  Program  will  be  continued 
within  the  Department  of  Defense,  and 
is  unaware  of  the  DEARS  case  that  has 
been  opened  to  address  this  program. 

Civilian  agencies  have  limited 
overseas  purchases  and  given  the  small 
range  of  products  and  services  to  which 
the  Balance  of  Payments  Program 
applies,  the  benefits  derived  from 
applying  the  Balance  of  Payments 
Program  to  Civilian  agency 
procurements  does  not  equal  the  time 
and  effort  expended.  The  Councils,  with 
the  recommendations  of  the 
International  Acquisition  Committee, 
thoroughly  considered  this  comment 
before  agreeing  to  convert  the  proposed 
rule  to  a  final  rule  without  change. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 


Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  because  the 
rule  applies  primarily  to  civilian  agency 
acquisitions  of  supplies  valued  at  more 
than  $100,000,  but  not  more  than 
$186,000,  for  use  outside  the  United 
States.  Few  acquisitions  meet  all  of 
these  limitations. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
apply:  however,  these  changes  to  the 
FAR  will  reduce  information  collection 
requirements  to  the  paperwork  burden 
previously  approved  under  0MB 
Control  Numbers  9000-0023,  9000- 
0130,  and  9000-0141  by  approximately 
1,121  hours. 

List  of  Subjects  in  48  CFR  Parts  13.  25, 
and  52 

Government  procurement. 
Dated:  April  23.  2002. 
Al  Matera. 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  13.  25.  and  52  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  13.  25.  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

2.  Amend  section  13.302-5  by 
revising  paragraph  (d)(3)(i)  to  read  as 
follows: 

13.302-5    Clauses. 

***** 

(d)*   *  * 

(3)(i)  When  an  acquisition  for 
supplies  for  use  within  the  United 
■  States  caiuiot  be  set  aside  for  small 
business  concerns  and  trade  agreements 
apply  (see  Subpart  25.4),  substitute  the 
clause  at  FAR  52.225-3,  Buy  American 
Act — North  American  Free  Trade 
Agreement— Israeli  Trade  Act,  used 
with  Alternate  I  or  Alternate  II,  if 
appropriate,  instead  of  the  clause  at 
FAR  52.225-1.  Buy  American  Act— 
Supphes. 


PART  25— FOREIGN  ACQUISITION 
25.000    [Amended] 

3.  Amend  section  25.000  by  removing 
"the  Balance  of  Payments  Program.". 
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25.001  [Amended] 

4.  Amend  section  25.001  by  removing 
paragraph  (b)  and  redesignating 
paragraphs  (c),  (d).  and  (e)  as  paragraphs 
(b),  (c).  and  (d),  respectively:  and  by 
removing  "and  the  Balance  of  Payments 
Program"  from  the  first  sentence  of 
newly  redesignated  paragraph  (b). 

25.002  [Amended] 

5.  Amend  the  table  in  section  25.002 
as  follows: 

a.  In  the  first  column  by  removing 
"25.3  Balance  of  Payments  Program" 
and  adding,  in  its  place.  "25.3 
[Reserved]":  and 

b.  In  the  third  and  fifth  columns  by 
removing  "X"  and  adding,  in  their 
place,  " — ". 

6.  Amend  section  25.003  by  revising 
the  definition  "Eligible  product"  to  read 
as  follows: 

25.003  Definitions. 

*         *         ♦         »         * 

Eligible  product  means  a  foreign  end 
product  that  is  not  subject  to 
discriminator\'  treatment  under  the  Buy 
American  Act  due  to  applicability  of  a 
trade  agreement  to  a  particular 
acquisition. 


Subpart  25.3 — [Reserved] 

7.  Remove  and  reserve  subpart  25.3. 


25.402  [Amended] 

8.  Amend  section  25.402  in  the  first 
and  fourth  sentences  by  removing  "or 
the  Balance  of  Payments  Program":  and 
in  the  fourth  sentence  by  removing  the 
word  "such"  and  inserting  "those"  in 
its  place. 

25.403  [Amended] 

9.  Amend  section  25.403  in  paragraph 
(a)(1)  by  removing  "and  the  Balance  of 
Payments  Program". 

25.405  [Amended] 

10.  Amend  section  25.405  in  the 
second  sentence  of  paragraph  (a)  by 
removing  "or  the  Balance  of  Payments 
Program". 

25.406  [Amended] 

11.  Amend  section  25.406  by 
removing  "or  the  Balance  of  Payments 
Program". 

25.501  [Amended] 

12.  Amend  section  25.501  in 
paragraph  (d)  by  removing  "and  Balance 
of  Payments  Program". 

25.502  [Amended] 

13.  Amend  section  25.502— 
a.  In  the  introductor>'  text  of 

paragraph  (c)  by  removing  "or  the 
Balance  of  Payments  Program": 


b.  In  paragraph  (c)(3]  by  removing 
"and  the  Balance  of  Payments  Program 
provide  '  and  adding  "provides"  in  its 
place: 

c.  In  the  introductory-  text  of 
paragraph  (c)(4)  by  removmg  'or 
25.304": 

d.  In  paragraph  (d)(2)  by  removing  "or 
Balance  of  Payments  Program":  and 

e.  In  paragraph  (d)(3)  by  removing 
"and  Balance  of  Payments  Program". 

14.  Revise  section  25.504  to  read  as 
follows: 

25.504    Evaluation  Examples. 

The  following  examples  illustrate  the 
application  of  the  evaluation  procedures 
in  25,502  and  25.503.  The  examples 
assume  that  the  contracting  officer  has 
eliminated  all  offers  that  are 
unacceptable  for  reasons  other  than 
price  or  a  trade  agreement  (see 
25.502(a)(1)).  The  evaluation  factor  may 
change  as  provided  in  agency 
regulations. 

15.  Amend  section  25.504-1  by 
revising  the  section  headmg  and 
paragraphs  (b)(1)  and  (b)(2)  to  read  as 
follows: 

25.504-1     Buy  American  Act. 

***** 

(b)(1)  Example  2. 


Offer  A 
Offer  B 
Offer  C 


SI  1.000  Domestic  end  product,  small  business 
SlO.700  Domestic  end  product,  small  business 
SlO.200     U.S. -made  end  product  (not  domestic),  small  business 


(2)  Analysis:  This  acquisition  is  for 
end  products  for  use  in  the  United 
States  and  is  set  aside  for  small  business 
concerns.  The  Buy  American  Act 
appUes.  Perform  the  steps  in  25.502(a). 
Offer  C  is  evaluated  as  a  foreign  end 
product  because  it  is  the  product  of  a 
small  business  but  is  not  a  domestic  end 
product  (see  25.502(c)(4)).  After 
applying  the  12  percent  factor,  the 
evaluated  price  of  Offer  C  is  Si  1,424. 
Award  on  Offer  B  at  $10,700  (see 
25.502(c){4)(ii)). 

16.  Amend  section  25.1101  by 
revising  paragraphs  (a),  (b).  and  (c)(1)  to 
read  as  follows: 

25.1 1 01     Acquisition  of  supplies. 

***** 

(a)(1)  Insert  the  clause  at  52.225-1, 
Buy  American  Act — 

Supplies,  in  solicitations  emd 
contracts  with  a  value  exceeding  32,500 
but  not  exceeding  $25,000;  and  in 
solicitations  and  contracts  with  a  value 
exceeding  $25,000,  if  none  of  the 


clauses  prescribed  in  paragraphs  (b)  and 
(c)  of  this  section  apply,  except  if— 

(i)  The  solicitation  is  restricted  to 
domestic  end  products  in  accordance 
with  Subpart  6.3: 

(ii)  The  acquisition  is  for  supplies  for 
use  within  the  United  States  and  an 
exception  to  the  Buy  American  Act 
applies  (e.g..  nonavailability  or  public 
interest):  or 

(iii)  The  acquisition  is  for  supplies  for 
use  outside  the  United  States. 

(2)  Insert  the  provision  at  52.225-2. 
Buv  American  Act  Certificate,  in 
solicitations  containing  the  clause  at 
52.225-1. 

(b)(l)(i)  Insert  the  clause  at  52.225-3. 
Buv  American  Act — North  American 
Free  Trade  Agreement — Israeli  Trade 
Act,  in  solicitations  and  contracts  if— 

(A)  The  acquisition  is  for  supplies,  or 
for  services  involving  the  furnishing  of 
supplies,  for  use  within  the  United 
States,  and  the  value  of  the  acquisition 
is  more  than  $25,000,  but  is  less  than 
$177,000;  and 


(B)  No  exception  in  25.401  applies 
For  acquisitions  of  agencies  not  subject 
to  the  Israeli  Trade  Act  (see  25.406),  see 
agency  regulations. 

(ii)  if  the  acquisition  value  exceeds 
$25,000  but  is  less  than  S50.000.  use  the 
clause  with  its  Alternate  1. 

(iii)  If  the  acquisition  value  is  $50,000 
or  more  but  is  less  than  554.372.  use  the 
clause  with  its  .Mternate  II. 

(2)(i)  Insert  the  provision  at  52.225-4. 
Buy  American  Act— North  American 
Free  Trade  Agreement — Israeli  Trade 
Act  Certificate,  in  solicitations 
containing  the  clause  at  52  225-3. 

(ii)  If  the  acquisition  value  exceeds 
S25.000  but  is  less  than  S50.000.  use  the 
provision  with  its  .alternate  1 

(iii)  If  the  acquisition  value  is  $50,000 
or  more  but  is  less  than  $54,372.  use  the 
provision  with  its  Alternate  II 

(c)(1)  Insert  the  clause  at  52.225-5. 
Trade  Agreements,  in  solicitations  and 
contracts  valued  at  $177,000  or  more,  if 
the  Trade  Agreements  Act  applies  (see 
25.401  and  25.403)  and  the  agency  has 
determined  that  the  restrictions  of  the 
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Buy  American  Act  are  not  applicable  to 
U.S. -made  end  products.  If  the  agency 
has  not  made  such  a  determination,  the 
contracting  officer  must  follow  agency 
procedures. 
***** 

17.  Amend  section  25.1102  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (b),  the 
introductory  text  of  paragraph  (c).  and 
paragraphs  (d)(1)  and  (d)(2)  to  read  as 
follows: 

25.1 1 02    Acquisition  of  construction. 

(a)  Insert  the  clause  at  52.225-9.  Buy 
American  Act — Construction  Materials, 
in  solicitations  and  contracts  for 
construction  that  is  performed  in  the 
United  States  valued  at  less  than 
$6,806,000. 
***** 

(b)(1)  Insert  the  provision  at  52.225- 
10,  Notice  of  Buy  American  Act 
Requirement — Construction  Materials , 
in  solicitations  containing  the  clause  at 
52.225-9. 

(2)  If  insufficient  time  is  available  to 
process  a  determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
before  receipt  of  offers,  use  the 
provision  with  its  Alternate  I. 

(c)  Insert  the  clause  at  52.225-11,  Buy 
American  Act —  Construction  Materials 
under  Trade  Agreements,  in 
solicitations  and  contracts  for 
construction  that  is  performed  in  the 
United  States  valued  at  $6,806,000  or 
more. 
***** 

(d)(1)  Insert  the  provision  at  52.225- 
12,  Notice  of  Buy  American  Act 
Requirement — Construction  Materials 
under  Trade  Agreements,  in 
solicitations  containing  the  clause  at 
52.225-11. 

(2)  If  insufficient  time  is  available  to 
process  a  determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
before  receipt  of  offers,  use  the 
provision  with  its  Alternate  I. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

18.  Amend  section  52.212-3  by— 

a.  Revising  the  date  of  the  provision; 

b.  Removing  " — Balance  of  Payments 
Program"  from  the  introductory  text  of 
paragraph  (f)  (twice),  and  from 
paragraph  (f)(1); 

c.  Removing  " — Balance  of  Payments 
Program"  from  the  introductory  text  of 
paragraph  (g)(1)  (twice),  paragraphs 
(g)(l)(i),  (g)(l)(ii).  and  (g)(l)(iii); 

d.  Revising  paragraphs  (g)(2)  and 
(g)(3);  and 

e.  Removing  "or  the  Balance  of 
Payments  Program"  from  the  second 


sentence  of  paragraph  (g)(4)(iii).  The 
revised  text  reads  as  follows: 

52.21 2-3    Offeror  Representations  and 
Certifications — Commercial  Items. 


Offeror  Representations  and  Certifications- 
Commercial  Items  (May  2002) 


(g)  *   *   * 

(2)  Biiv  Amprican  Act— North  American 
Free  Trade  Agreements — Ismeli  Trade  Act 
Certificate.  Alternate  I  (May  2002).  If 
Alternate  I  to  the  clause  at  FAR  52.225-3  is 
included  in  this  solicitation,  substitute  the 
following  paragraph  (g)(l)(ii)  for  paragraph 
(g)(l)(ii)  of  the  basic  provision: 

(g](l)(ii)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act": 

Canadian  End  Products: 
Line  Item  No. 


(List  as  necessary) 

(3)  Buy  American  Act — North 
American  Free  Trade  Agreements — 
Israeli  Trade  Act  Certificate,  Alternate  II 
(May  2002).  If  Alternate  II  to  the  clause 
at  FAR  52.225-3  is  included  in  this 
solicitation,  substitute  the  following 
paragraph  (g)(l)(ii)  for  paragraph 
(g)(l)(ii)  of  the  basic  provision: 

(g)(l)(ii)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  or  Israeli  end  products  as 
defined  in  the  clause  of  this  solicitation 
entitled  "Buy  American  Act — North 
American  Free  Trade  Agreement — 
Israeli  Trade  Act": 

Canadian  or  Israeli  End  Products: 
Line  Item  No. 


Country  of  Origin 


(List  as  necessary) 

***** 

19.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)(18)  and  (b){19)(i)  to  read 
as  follows: 

52.21 2-5    Contract  Terms  and  Conditions 
Required  To  Implement  Statutes  or 
Executive  Orders— Commercial  Items. 


Contract  Terras  and  Conditions 
Required  To  Implement  Statutes  or 
Executive  Orders — Commercial  Items 
(May  2002) 

(b)  *   *   * 

_(18)  52.225-1,  Buv  American  Act — 
Supplies  (41  U.S.C.  lOa-lOd). 

_(19)(i)  52.225-3,  Buy  American  Act- 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act  (41  U.S.C.  lOa-lOd.  19 
U.S.C.  3301  note.  19  U.S.C.  2112  note). 


52.21  a-4    [Amended] 

20.  Amend  section  52.213-4  in  the 
clause  heading  by  removing  "(APR 
2002)"  and  adding  "(May  2002)"  in  its 
place;  and  in  paragraph  (b)(l)(viii)  by 
removing  " — Balance  of  Payments 
Program",  and  by  removing  "(Feb 
2000)"  and  adding  "(May  2002)"  in  its 
place. 

21.  Amend  section  52.225-1  by 
revising  the  section  and  clause 
headings;  by  revising  paragraph  (b);  and 
by  removing  " — Balance  of  Payments 
Program"  from  paragraph  (d).  The 
revised  text  reads  as  follows: 

52.225-1     Buy  American  Act — Supplies. 

Buy  American  Act — Supplies  (May  2002) 
***** 

(b)  The  Buy  American  Act  (41  U.S.C.  10a- 
lOd)  provides  a  preference  for  domestic  end 
products  for  supplies  acquired  for  use  in  the 
United  States. 
***** 

22.  Amend  section  52.225-2  by 
revising  the  section  and  provision 
headings;  and  in  paragraph  (a)  by 
removing  " —  Balance  of  Payments 
Program".  The  revised  text  reads  as 
follows: 

52.225-2    Buy  American  Act  Certificate. 


Buy  American  Act  Certificate  (May 
2002) 


23.  Amend  section  52.225-3  by— 

a.  Revising  the  section  and  clause 
headings; 

b.  Revising  paragraph  (c); 

c.  Removing  " — Balance  of  Payments 
Program"  from  the  third  sentence  of 
paragraph  (d);  and 

d.  Removing  from  Alternates  I  and  II 
"(Feb  2000)"  and  adding  "(May  2002)" 
in  their  place;  and  removing  " — 
Balance  of  Payment  Program"  from 
paragraph  (d).  The  revised  text  reads  as 
follows: 

52.225-3    Buy  American  Act — North 
American  Free  Trade  Agreement— Israeli 
Trade  Act. 
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Biiv  .Aniprican  Act — North  .American  Free 
Trade  .Agreement— Israeli  Trade  Act  lMa\' 
2t)02) 
***** 

(c)  Implementation.  Tins  clause 
implements  the  Bu\  American  Act  (41  I'.S.C. 
lOa-lOd).  the  .North  .American  Free  Trade 
Agreement  Implementation  Act  (NAFTA)  (19 
U.S.C.  3:^01  note),  and  the  Israeli  Free  Trade 
.Area  Implementation  Act  of  1985  (Israeli 
Trade  Act)  (19L'.S.C.  2112  note)  by 
providing  a  preferenc:e  for  domestic  end 
products,  except  for  certain  foreign  end 
products  that  are  NAFTA  country  end 
products  or  Israeli  end  products. 


52.225-4    [Amended] 

24.  Amend  section  52.225-4  by 
removing  " — Balance  of  Payments 
Program"  from  the  section  and 
provision  headings,  paragraphs  (a),  (b), 
and  (c),  and  Alternates  1  and  II:  and  by 
revising  the  dates  of  the  provision 
heading  and  Alternates  I  and  II  to  read 
"(MAY  20021". 

25.  Amend  section  52.225-6  by 
revising  the  date  of  the  provision  and 
paragraph  (c)  to  read  as  follows: 

52.225-6    Trade  Agreements  Certificate. 


Trade  .Agreements  Certificate  (May  2002) 
***** 

(c)  The  Government  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  Pari  25  of  the  Federal  .Ac:quisition 
Regulation.  For  line  items  subject  to  the 
Trade  Agreements  .Act.  the  Government  will 
evaluate  offers  of  U.S. -made,  designated 
country,  Caribbean  Basin  country,  or  NAFT.A 
country  end  products  without  regard  to  the 
restrictions  of  the  Buy  American  Act.  The 
Government  will  consider  for  award  only 
offers  of  U.S. -made,  designated  country, 
Caribbean  Basin  country,  or  NAFT.A  country 
end  products  unless  the  Contracting  Officer 
determines  that  there  are  no  offers  for  those 
products  or  that  the  offers  for  those  products 
are  insufficient  to  fulfill  the  requirements  of 
this  solicitation. 

(End  of  provision) 

26.  Amend  section  52.225-9  by— 

a.  Revising  the  section  and  clause 
headings; 

b.  Removing  "and  the  Balance  of 
Payments  Program"  from  paragraph 
(bKl); 

c.  Revising  paragraph  (b)(3)(i);  and 

d.  Removing  the  words  "or  Balance  of 
Payments  Program"  from  paragraph 
(b)(3)(ii).  the  introductory  text  of 
paragraph  (c),  the  first  sentence  of 
paragraph  (c)(2),  and  in  paragraph  (c)(3) 
(twice).  The  revised  text  reads  as 
follows: 

52.225-9    Buy  American  Act— Construction 
Materials. 


Buv  American  .Act — C^ionstrui  tion  Materials 

(May  2002) 

***** 

(b)  *  *  • 

(3)*  *  * 

(i)  The  cost  of  domestic  construction 
material  would  be  unreasonable.  The  cost  of 
a  particular  domestic  construction  material 
subject  to  the  requirements  of  the  Buy 
.American  .Act  is  unreasonable  when  the  cost 
of  such  material  exceeds  the  cost  of  foreign 
material  by  more  than  B  percent: 
***** 

(End  of  clause) 

27.  Amend  section  52.225-10  by— 

a.  Revising  the  section  and  provision 
headings: 

b.  Removing  "Balance  of  Payments 
Program — "  from  paragraph  (a): 

c.  In  the  first  and  third  sentences  of 
paragraph  (b)  of  the  provision  by 
removing  "or  Balance  of  Payments 
Program": 

d.  In  paragraph  (c)(1)  of  the  provision 
bv  removing  "or  Balance  of  Payments 
Program":  and 

e.  In  Alternate  I  by  removing  "{Feb 
2000)"  and  adding  "(May  2002)"  in  its 
place;  and  by  removing  from  paragraph 
(b)  of  the  Alternate  "or  Balance  of 
Payments  Program".  The  revised  text 
reads  as  follows: 

52.225-10    Notice  of  Buy  American  Act 
Requiremen: —  Construction  Materials. 


Notice  of  Buy  .American  .Act  Requirement — 
Construction  Materials  (May  2002) 

***** 

(End  of  provision) 

28.  Amend  section  52.225-11  by— 

a.  Revising  the  section  iind  clause 
headings: 

b.  Removing  the  words  "and  the 
Balance  of  Payments  Program"  from 
paragraph  (b)(l); 

c.  Revising  paragraph  (b)(4)(i)  of  the 
clause; 

d.  Removing  the  words  "or  Balance  of 
Payments  Program"  from  paragraph 
(b)(4)(ii).  the  introductory  text  of 
paragraph  (c),  the  first  sentence  of 
paragraph  (c)(2),  and  paragraph  (c)(3) 
(twice):  and 

e.  Revising  the  date  and  paragraph 
(b)(1)  of  Alternate  I,  The  revised  text 
reads  as  follows: 

52.225-1 1     Buy  American  Act- 
Construction  Materials  under  Trade 
Agreements. 

***** 

Buy  .American  Act — Construction  Materials 
Under  Trade  Agreements  (May  2002) 
***** 

(b)  *  *  * 
(4)  *  *  * 

(i)  The  cost  of  domestic  construction 
material  would  be  unreasonable.  The  cost  of 


a  particular  domestic  construction  material 
subject  to  the  restrictions  of  the  Buy 
American  Act  is  unreasonable  when  the  cost 
of  such  material  exceeds  the  cost  of  foreign 
material  by  more  than  6  percent; 
*         *         ♦         •         « 

(End  of  clause) 

Alternate  I  (May  20021 

(b)  Construction  matarials.  (1)  This  clau.se 
implements  the  Buy  American  Act  (41  U.S.C. 
lOa-lOd]  by  providing  a  preference  for 
domestic  construction  material.  In  addition, 
the  Contracting  Officer  has  determined  that 
the  Trade  Agreements  Act  applies  to  this 
acquisition.  Therefore,  the  Buy  American  Act 
restrictions  are  waived  for  designated 
country  construction  materials. 


29.  Amend  section  52.225-12  by— 

a.  Revising  the  section  and  provision 
headings: 

b  Removing  'Balance  of  Payments 
Program — "  from  paragraph  (a)  of  the 
provision: 

c.  Removing  "or  Balance  uf  Payments 
Program"  from  the  first  and  third 
sentences  of  paragraph  (b)  of  the 
provision: 

d  Removing  'or  Balance  of  Payments 
Program  '  from  paragraph  (c)(ll  of  the 
provision: 

e.  Removing  "{Feb  2000]'  from 
Alternate  I  and  adding  "(May  2002)"  in 
its  place,  and  by  removing  "or  Balance 
of  Payments  Program  '  from  paragraph 
(b)  of  the  Alternate:  and 

f.  Removing  "[June  2000]"  from 
Alternate  II  and  adding  "(Mav  2002)  "  in 
its  place,  and  by  removing    Balance  of 
Pavments  Program — "  from  paragraph 
(a)  of  the  Alternate.  The  revised  text 
reads  as  follows: 

52.225-1 2     Notice  of  Buy  American  Act " 
Requirement—  Construction  Materials 
under  Trade  Agreements. 

***** 

Notice  of  Buv  .American  .Act  Requirement — 
Construction  Materials  Under  Trade 
Agreements  (May  2002) 

***** 

|FR  Do(    02-10,'?:0  Filed  4-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  25 

[FAC  2001-07;  FAR  Case  2001-002;  Item 
III] 

RIN  9000-AJ37 

Federal  Acquisition  Regulation; 
European  Union  Trade  Sanctions 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  correct  the  clause 
prescription  for  the  clauses  that 
implement  European  Union  trade 
sanctions  by  specifically  exempting 
solicitations  issued  and  contracts 
awarded  by  the  Department  of  Defense. 
DATES:  Effective  Date:  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Cecelia  L.  Davis,  Procurement  Analyst. 
at  (202)  219-0202.  Please  cite  FAC  " 
2001-07,  FAR  case  2001-002. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  FAR 
25.1103(c)(2)(i)  to  specifically  exclude 
solicitations  issued  and  contracts 
awarded  by  DoD  from  the  clause 
prescription  for  the  use  of  FAR  clauses 
52.225-15,  Sanctioned  European  Union 
Country  End  Products,  and  52.225-16. 
Sanctioned  European  Union  Country 
Services.  FAR  25.600  clearly  states  that 
European  Union  trade  sanctions  do  not 
apply  to  the  Department  of  Defense. 

This  is  not  a  significant  regulator^' 
action,  and  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Plarming  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 


meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However,  the 
Councils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  part  25  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAC  2001-07,  FAR 
case  2001-002),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 
Dated:  April  23,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA.  and  NASA 
amend  48  CFR  part  25  as  set  forth 
below: 

PART  25— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
part  25  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  25.1103  by  revising 
paragraph  (c)(2)(i)  to  read  as  follows: 

25.1 1 03    Other  provisions  and  clauses. 

***** 

(c)*   *   * 
(2)*    *    * 

(i)  Solicitations  issued  and  contracts 
awarded  by — 

(A)  A  contracting  activity  located 
outside  of  the  United  States,  provided 
the  supplies  will  be  used  or  the  services 
will  be  performed  outside  of  the  United 
States:  or 

(B)  The  Department  of  Defense; 

***** 

[FR  Uoc.  02-10:i7l  Filed  4-29-02:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12  and  52 
[FAC  2001-07;  Item  IV] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 
DATES:  Effective  Date:  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  Please  cite  FAC  2001-07, 
Technical  Amendments. 

List  of  Subjects  in  48  CFR  Parts  12  and 
52 

Government  procurement. 

Dated:  April  23.  2002. 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  12  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  12  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.301    [Amended] 

2.  Amend  section  12.301  at  the  end  of 
paragraphs  (b)(1)  and  (b)(2)  by  removing 
the  semi-colons  and  adding  a  period  in 
their  places;  and  at  the  end  of  paragraph 
(b)(3)  by  removing  ";  and"  and  adding 

a  period  in  its  place. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Amend  section  52.214-20  by 
revising  the  introductory  text  of 
Alternates  I  and  II  to  read  as  follows: 

52.214-20    Bid  Samples. 

***** 

Alternate  I  (May  2002).  As  prescribed  in 
14.201-6(o)(2)(i),'insert  the  following 
Alternate  I: 
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Alternate  II  IMay  20021.  As  prescribed  in 
14.201-6(o)(2)(ii).  insert  the  following 
Alternate  II; 


52.244-6    [Amended] 

4.  Amend  section  52.244-6  by 
revising  the  date  of  the  clause  to  read 
"(May  2002)";  removing  from  paragraph 
(c)(lKii)  "(Feb  1999)"  and  adding  "(Apr 
2002)"  in  its  place:  and  removing  from 
paragraph  (c)(l)(v)  "Flagged"  and 
adding  "Flag"  in  its  place. 

(FR  Doc.  02-10372  P'iled  4-29-02:  8:4.S  am] 

BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide 


SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Serxices  and  the 
Administrator  for  the  National 

List  of  Rules  in  FAC  2001-07 


.Aeronautics  and  Space  .Administration, 
This  Small  Entity  (lamphanrp  Guicif^  has 
been  prepared  in  accordance  with 
Section  212  of  the  Smdll  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L   104-121).  It  consists  of  a 
summan'  of  rules  appearing  in  Federal 
Acquisition  Circular  (F.AC)  2001-07 
which  amend  the  F.AR  .An  asterisk  (*) 
next  to  a  rule  indicates  that  a  regulatory 
flexibility  analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  604  Interested 
parties  may  obtain  further  information 
regarding  these  rules  by  refernnu  to  F.AC 
2001-07  which  precedes  this  document 
These  documents  are  also  available  via 
the  Internet  at  http/hu\-i\\arnf't.goy/far 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Duarte,  F.AR  Secretariat.  1202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


Subject 


I Preference  for  Performance-Based  Contracting 

II ;  Revisions  to  Balance  Of  Payments  Program  .... 

Ill !  European  Union  Trade  Sanctions   

IV  Technical  Amendments 


FAR  case       Analyst 


2000-307  Wise 
1999-616  Davis 
2001-002     Davis 


Item  I — Preference  for  Performance- 
Based  Contracting  (FAR  Case  2000-307) 

This  final  rule  converts  the  interim 
rule  published  as  Item  I  of  FAC  97-25 
at  66  FR  22082.  May  2.  2001,  to  a  final 
rule  with  an  amendment  at  FAR  7.105. 
The  rule  implements  Section  821  of  the 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-398).  The  rule  affects 
contracting  officers  that  buy  ser\'ices  by 
explicitly  establishing  a  preference  for 
performance-based  contracts  or  task 
orders.  Guidance  for  performance-based 
contracting  is  available  at  the  following 
websites: 
h  ttp  ://ww'w. amet.gov/Library/OFPP/ 

BestPractices/. 
http://oamweb.osec.doc.gov/pbsc/ 

index.html,  or 

h  ttpJ/ww'v^'.gt  a  .gov/Portal/con  ten  t/ 
pubs contTit.jsp? 

contentOIEhz  11 99696- 
contentType=  1 008&-P\f\T=  1 . 


Item  II — Revisions  to  Balance  of 
Payments  Program  (FAR  Case  1999- 
616) 

This  final  rule  amends  the  FAR  by 
removing  Subpart  25.3.  Balance  of 
Pavments  Program,  and  making 
conforming  changes  to  FAR  Parts  13.  25, 
and  52.  This  revision  will  reduce 
administrative  burdens  on  both  the 
Government  and  the  public.  The  FAR 
no  longer  requires  contracting  officers  to 
use  balance  of  payments  procedures  to 
evaluate  foreign  offers  when  acquiring 
supplies  for  use  outside  the  United 
States  that  are  valued  at  more  than 
SIOO.OOO,  but  not  more  than  S186.000. 
or  when  awarding  a  construction 
contract  to  be  performed  outside  the 
United  States  and  valued  at  less  than 
56,909,500.  However,  the  Balance  of 
Payments  Program  will  be  continued  in 
the  Department  of  Defense,  and  a 
Defense  Federal  Acquisition  Regulation 
Supplement  rule  is  being  processed  for 
this  purpose. 


Item  III — European  I'nion  Trade 
Sanctions  (FAR  Case  2001-002) 

This  Final  rule  revises  F.AR 
25.1103(c){2)(i)  to  specifically  exclude 
solicitations  issued  and  contracts 
awarded  bv  DoD  from  the  clause 
prescription  for  the  use  of  F.AR  clauses 
52.225-15.  Sanctioned  European  Union 
Country  End  Products,  and  52.225-16. 
Sanctioned  European  Union  Country 
Services.  This  rule  is  a  clarification  of 
existing  policy  DoD  contracting  officers 
must  ensure  that  the  clauses 
implementing  European  Union  trade 
sanctions  are  not  included  in  DoD 
solicitations  and  contracts 

Item  IV — Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  F.AR 
12.301,  52.214-20.  and  52  244-2. 

Dated:  .April  23,  2002 
.\\  Matera. 

Director.  A<  quisition  Policy  Division. 
|FR  no(    02-1037:1  Filed  4-29-02;  8:43  am| 
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DEPARTMEFTT  OF  EDUCATION 
[CFDA  No.:  84.294A] 

Elementary  School  Foreign  Language 
incentive  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002  , 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  you  need  to  apply  for  an 
award  under  this  program. 

Purpose  of  Program:  This  program 
provides  incentive  payments  for  each 
public  elementary  school  that  offers  its 
students  a  program  designed  to  lead  to 
communicative  competency  in  a  foreign 
language. 

Eligible  Applicants:  Public  elementary 
schools.  The  Secretary  strongly 
recommends  that  local  educational 
agencies  (LEAs)  apply  on  behalf  of 
schools  within  their  respective 
jurisdictions. 

Deadline  for  Transmittal  of 
Applications:  June  3,  2002. 

Deadline  for  Intergovernmental 
Review;  August  1.  2002. 

Estimated  Available  Funds: 
$6,000,000. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  77,  79,  80.  81,  82,  85,  86. 
97,  98  and  99. 

Description  of  Program 

To  be  eligible  for  an  incentive 
payment  under  this  program,  a  public 
elementary  school  must  meet  the 
requirements  of  section  5494,  subpart  9 
of  part  D  of  title  V  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110).  The  Act 
considers  a  program  to  be  designed  to 
lead  to  communicative  competency  in  a 
foreign  language  if  the  program  is 
comparable  to  one  that  provides  not  less 
than  45  minutes  of  instruction  in  a 
foreign  language  for  not  fewer  than  four 
days  per  week  throughout  the  academic 
year. 

The  amount  of  our  incentive  payment 
to  a  public  elementary  school  is  based 
on  the  number  of  students  participating 
in  the  school's  program  designed  to  lead 
to  communicative  competency  in  a 
foreign  language. 

The  program  must  have  a  primary 
focus  on  foreign  language  instruction. 


The  Secretary  does  not  award  incentive 
payments  for  programs  that  teach  Native 
American  languages. 

An  application  must  include  the 
following: 

(1)  Information  that  establishes  the 
eligibility  of  the  foreign  language 
program  at  each  of  the  elementary 
schools  included  in  the  application. 
Specificallv,  you  must  describe  and 
document  the  2001-2002  program 
methodology  and  time  schedule. 

(2)  The  number  of  students 
participating  in  the  program  at  each  of 
the  elementary'  schools  included  in  the 
application.  To  provide  for  the  fair 
distribution  of  funds  available  under 
this  program,  and  for  uniform  counts 
across  schools,  the  Secretary  requests 
that  a  public  elementary  school  indicate 
the  number  of  students  that  were 
participating,  as  of  the  2001-2002 
academic  year,  in  its  program  that  leads 
to  communicative  competency  in  a 
foreign  language. 

If  vou  receive  a  grant,  we  request  that 
each  school  provide  a  report  on  the 
impact  of  the  incentive  funding  on  the 
foreign  language  instruction  program  at 
the  end  of  the  school  year  for  which  you 
received  funding. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  Executive 
Order  12372  (Intergovernmental  Review 
of  Federal  Programs)  and  the  regulations 
in  34  CFR  part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 
immediately  contact  the  SPOC  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  State  under  the 
Executive  order.  If  you  want  to  know 
the  name  and  address  of  any  SPOC,  see 
the  latest  official  SPOC  list  on  the  Web 
site  of  the  Office  of  Management  and 
Budget  at  the  following  address:  http:/ 
/www  whitehouse.gov/omb/g^nts/ 
spoc.html. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department." 


Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  the  actual  application 
notice  to  the  following  address;  The 
Secretar>\  E.O.  12372— CFDA#  84.294A, 
U.S.  Department  of  Education,  room 
7E200,  400  Maryland  Avenue,  SW., 
Washington.  DC  20202-0125. 

We  will  determine  proof  of  mailing  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  an 
applicant  submits  its  completed 
application.  Do  not  send  applications  to 
the  above  address. 

Application  Instructions  and  Forms 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act,  and 
various  assurances  and  certifications. 
Please  organize  the  parts  and  additional 
materials  in  the  following  order: 

•  Application  for  Federal  Assistance 
(ED  424)(Exp,  11/30/2004)  and 
instructions  and  definitions. 

•  Protection  of  Human  Subjects  in 
Research  (Attachment  to  ED  424). 

•  Application  Narrative. 

•  School  and  Student  Data  Report 
Form. 

•  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  (Rev. 
7-97). 

•  Certifications  regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013. 
12/98)  and  instructions. 

•  Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion;  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (Note:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7-97))  if 
applicable  and  instructions. 

•  Notice  to  All  Applicants  concerning 
the  Department  of  Education's  General 
Education  Provisions  Act  (GEPA) 
including  examples  of  required 
response. 

•  Program  Non-Regulatory  Guidance. 
You  may  submit  i.nformation  on  a 

photocopy  of  the  application  forms,  the 
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assurances,  and  the  certifications. 
However,  you  must  submit  one  original 
signed  application,  including  ink 
signatures  on  all  forms  and  assurances 
and  two  copies  of  the  application. 
Please  mark  each  application  as  original 
or  copy-  We  will  not  award  a  grant 
unless  we  have  received  a  completed 
application  form. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  either  of  the  program  contact 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

However,  the  Department  is  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  this 
application  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara' 
index.html. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  either  of  the  following: 
Rebecca  Richey,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW, 
room  5617,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-9717  or  via 
Internet:  rebecca.richey@ed.gov. 

Ana  Garcia,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
room  5632,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-8077  or  via 
Internet:  ana.garcia@ed.gov. 

Itzetht  Testa-Salcedo,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  room  5629,  Switzer 
Building.  Washington,  DC  20202-6510. 
Telephone:  (202)  205-8726  or  via 
Internet:  itzetht.testa-salcedo@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 


Instructions  for  Transmitting 
Applications 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(aj  If  You  Send  Your  Application  bv 
Mail 

You  must  mail  the  original  and  two 
copies  on  or  before  the  deadline  date. 
Mail  your  application  to: 
U.S.  Department  of  Education, 

Application  Control  Center. 

Attention:  (CFDA#  (84.294A).  7th  and 

D  Streets.  SW.  Room  3671.  Regional 

Office  Building  3,  Washington.  DC 

20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Ser\'ice. 

Note:  Due  to  recent  disruption  to  normal 
mail  delivery,  the  Department  encourages 
vou  to  consider  using  an  alternalive  deliver\ 
method  (for  example,  a  commercial  carrier. 
such  as  Federal  Express  or  United  Parcel 
Service;  U.  S.  Postal  Service  Express  Mail;  or 
a  courier  service)  to  transmit  your 
application  for  this  competition.  If  you  use 
an  alternative  delivery  method,  please  obtain 
the  appropriate  proof  of  mailing  under  this 
section  (a)  "If  You  Send  Your  Application  b\ 
Mail."  then  follow  the  instructions  in  section 
(b)  "If  You  Deliver  Your  Application  by 
Hand." 

(b)  If  You  Deliver  Your  Application  by 
Hand 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  by 
4:30  p.m.  (Washington.  DC  time)  on  or 
before  the  deadline  date.  Deliver  your 
application  to: 

U.S.  Department  of  Education. 
Application  Control  Center, 
Attention:  (CFDA  #294A).  7th  and  D 
Streets.  SW.,  Room  3671,  Regional 
Office  Building  3.  Washington,  DC 
20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington.  DC  time),  except 
Saturdays,  Sundays  and  Federal 


holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformK  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  vour  local  post  office 

(2)  If  you  send  your  application  by  mail  or 
if  vou  or  vour  courier  delivers  it  by  hand,  the 
Application  Control  Center  will  mail  a  Grant 
Application  Receipt  Acknowledgment  to 

\  ou.  If  vou  do  not  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  you  should 
call  the  U.  S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9493. 

(3)  If  vour  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  4  of  the  Application  for  Federal 
Education  Assistance  (ED  424  (exp.  11/30/ 
2004)1  the  CFD.A  number— and  suffix  letter, 
if  any — of  the  competition  under  which  you 
are  submitting  your  application. 

Program  Authority;  20  U  S.C.  7259c. 

Dated;  April  25.  2002 
Maria  Hernandez  Ferrier. 

Director.  Office  of  English  Language 
.■\cquisition.  Language  Enhancement,  and 
Academic  Achievement  for  Limited  English 
Proficient  Students. 

Appendix 

Instructions  for  Estimated  Public  Reporting 
Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respond  to 
a  collection  of  information  unless  it  displays 
a  valid  0MB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1885-0531.  Expiration  date:  9/ 
.30/2002.  We  estimate  the  time  required  to 
complete  this  information  collection  to 
average  40  hours  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  L'.S.  Department  of  Education. 
Washington,  DC  20202^651. 

If  vou  have  comments  or  concerns 
regarding  the  status  of  \our  individual 
submission  of  this  form,  write  directly  to; 
Office  of  English  Language  .Acquisition,  U.S. 
Department  of  Education.  400  Maryland 
.Avenue,  SW.  Room  5607.  Switzer  Building, 
Washington.  DC  20202-6510 

Instructions  for  Application  Narrative 

Before  preparing  the  .Application  Narrative 
vou  should  read  carefully  the  description  of 
the  program. 

The  narrative  should  provide  sufficient 
information  for  the  Secretarv  to  determine 
that  the  foreign  language  program  at  each  of 
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the  public  elementary  schools  included  in 
the  application  meets  the  requirements  in 
section  5494  of  the  Elementary  and 
Secondary  Education  Act  {see  the 
"Description  of  Program"  in  this  notice). 

The  Secretary  strongly  suggests  that  the 
applicant  submit  charts  or  other  visuals  to 
provide  information  on  the  foreign  language 
program  at  each  of  the  public  elementary 
schools  included  in  the  application. 

Note:  The  section  on  Page  Limit  elsewhere 
in  this  application  notice  applies  to  your 
application. 

Suggested  Page  Limit 

You  should  limit  the  narrative  to  the 
equivalent  of  no  more  than  5  pages,  using  the 
following  standards: 

(1)  A  "page"  is  8.5"  x  11",  on  one  side  only, 
with  1"  margins  at  the  top.  bottom,  and  both 
sides. 

(2)  You  should  double  space  (no  more  than 
three  lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles. 
headings,  footnotes,  quotations,  references, 
and  captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

(3)  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch  (characters 
per  inch). 

The  suggested  page  limit  does  not  apply  to 
the  application  for  Federal  Education 
Assistance  Form  (ED  424);  the  other 
application  forms  and  attachments  to  those 
forms;  the  assurances  and  certification. 

Giecklist  for  Applicants 

Use  the  following  checklist  to  verify  that 

all  necessary  items  are  addressed  in  your 

application: 

Application  for  Federal  Assistance  (ED  424) 

Application  narrative — suggested  not  to 
exceed  5  double-spaced  pages  (see 
description  of  program,  application 
narrative  instructions  and  non-regulatory 
guidance) 

School  and  Student  Data  Report 

Assurances — Non-Construction  Programs  (SF 
424B) 

Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug  Free 
Workplace  Requirements  (ED  80-0013) 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014)  Not  transmitted 
to  Department. 

Disclosure  of  Lobbying  Activities  (SF-LLL) 

General  Education  Provisions  Act  (GEPA) 
response 

Copy  of  letter  to  Single  State  Point  of  Contact 
(SPOC)  if  applicable 

Elementary  School  Foreign  Language 
Incentive  Program,  Non-Regulatory 
Guidance  (Questions  and  Answers) 

Q.  What  is  the  definition  of  an  "elementary 
school"? 

A.  The  term  elementary  school  means  a 
non-profit  institutional  day  or  residential 
school,  including  a  public  elementary  charter 
school,  that  provides  elementary  education, 
as  determined  under  State  law.  The 
definition  of  this  term  is  in  section  9101  of 
the  Elementary  and  Secondary  Education 


Act.  as  amended  by  the  No  Child  Left  Behind 
Act  of  2001. 

Q.  Are  public  and  private  elementary 
schools  eligible  for  the  Foreign  Language 
Incentive  Program? 

A.  Eligible  entities  are  public  elementary 
schools.  Private  schools  cannot  apply.  It  is 
strongly  recommended  that  local  education 
agencies  (school  districts)  apply  on  behalf  of 
elementary  schools  within  their  jurisdiction. 
Each  elementary  school  included  in  the 
application  must  have  a  program  leading  to 
communicative  competency  in  a  foreign 
language. 

Q.  What  is  a  program  of  foreign  language 
instruction  designed  to  lead  to 
'communicative  competency"? 

A.  A  foreign  language  program  leading  to 
communicative  competency  is  comparable  to 
a  program  providing  at  least  45  minutes  of 
instruction  not  fewer  than  4  days  per  week 
(180  minutes)  throughout  an  academic  year. 
Example  ni:  Public  Elementary  School  #1 
has  a  fourth  grade  Japanese  Foreign  Language 
program  with  the  same  20  students  attending 
on  Monday.  Tuesday,  Wednesday  and 
Thursday  for  50  minutes  each  day.  These  20 
students  may  be  t:ounted  in  the  School  and 
Student  Data  Report. 

Example  #2.  Public  Elementary  School  #2 
has  a  first  and  second  grade  Spanish/English 
Dual  Immersion  program  with  Spanish 
instruction  in  the  morning  amd  English  in  the 
afternoon  5  days  per  week.  These  40  students 
may  be  counted  in  the  School  and  Student 
Data  Report. 

^xample  #3.  Public  Elementary  School  #3 
has  a  Transitional  Bilingual  Education 
program  in  the  first  through  fifth  grades. 
Since  the  primary  purpose  of  the  program  is 
to  transition  students  to  English,  the 
transitional  program  is  not  considered  a 
foreign  language  program.  These  students 
would  not  be  counted  in  the  School  and 
Student  Data  Report. 
Q.  What  is  considered  an  academic  year? 
A.  An  academic  year  is  the  period  of  time 
denoting  the  beginning  and  ending  dates  for 
school  academic  purposes. 
Q.  What  is  not  a  foreign  language? 
A.  The  Secretary  does  not  award  incentive 
payments  for  programs  that  teach  Native 
American  languages.  Native  Hawaiian,  other 
Pacific  Island  languages  or  Native  Alaskan 
languages.  In  addition,  the  program  is  not 
intended  to  support  the  teaching  of  English. 

Q,  May  an  applicant  include  an  elementary 
school  with  a  grant  under  the  Foreign 
Language  Assistance  Program  (FLAP)  in  the 
student  data  report  for  the  Foreign  Language 
Incentive  Program  (FLIP)? 

A.  An  elementary  school,  with  a  foreign 
language  program  comparable  to  teaching  at 
least  45  minutes  a  day  for  not  fewer  than  4 
days  per  week,  may  have  a  FLAP  grant  and 
also  include  these  students  in  the  data  report 
for  the  FLIP. 

Q.  May  a  public  elementary  school  with  an 
afternoon  or  Saturday  foreign  language 
program  be  included  in  the  student  data 
report? 

A.  The  purpo.se  of  the  Foreign  Language 
Incentive  Program  is  to  award  incentive 
payments  to  public  elementary  schools  that 
provide  students  attending  the  school  with  a 
foreign  language  program  designed  to  lead  to 


communicative  competency.  Therefore,  to  be 
eligible  for  consideration,  an  afternoon  and 
Saturday  program  must  be:  (1)  Provided  by 
the  public  elementary  school,  (2)  attended  by 
students  from  the  school,  (3)  comparable  to 
a  program  that  provides  at  least  45  minutes 
of  instruction  per  day  for  not  fewer  than  4 
days  per  week,  and  (4)  conducted  throughout 
an  academic  year. 

Q.  How  does  the  applicant  determine  that 
the  public  elementary  school  is  providing  the 
eligible  program? 

A.  The  following  are  recommended 
guidelines: 

Is  the  public  school  legally  responsible  for 
the  program? 

Is  the  school  paying  the  teacher's  salary? 

Q.  May  a  foreign  language  program 
planne"d  for  the  2002-2003  academic  year  be 
included  in  the  student  data  report? 

A.  Data  in  the  student  data  report  must 
only  include  students  in  eligible  programs 
during  the  2001-2002  academic  year. 

Q.  How  is  the  incentive  payment 
distributed? 

A.  The  incentive  payment  is  distributed- 
one  time. 

Q.  What  is  the  amount  of  the  incentive 
payment  for  each  eligible  elementary  school? 

A.  The  incentive  amount  is  computed 
according  to  a  formula  based  on  the  number 
of  students  in  a  school's  eligible  program 
compared  to  the  total  number  of  students 
nationwide  in  eligible  programs  that  apply. 

Q.  What  information  may  be  helpful  to  an 
applicant  in  preparing  the  narrative  section 
of  the  Foreign  Language  Incentive  Program 
application? 

A.  An  applicant  must  provide  information 
that  establishes  the  eligibility  of  the  foreign 
language  program  at  each  of  the  elfementary 
schools  included  in  the  application,  and 
must  specifically  describe  and  document  the 
2001-2002  program  methodology  and  time 
schedule.  Applicants  may  wish  to  consider 
the  following  questions  as  a  guide  to 
preparing  the  5-page  application  narrative: 

•  Which  foreign  language  is  taught  in  the 
program? 

•  Is  the  program  of  communicative 
competency  well  described  including  (1)  the 
methodology  and  (2)  the  specific  minutes  of 
instruction  per  day,  the  days  per  week,  and 
information  regarding  the  length  of  the 
program  during  the  academic  year? 

•  Is  it  clear  that  the  program  was  in  effect 
during  the  2001-2002  school  year? 

•  How  did  the  school  identify  the  program 
participants? 

•  Is  the  information  conveyed  clearly  in  a 
chart  or  graph? 

Q.  Must  an  applicant  include  in  the 
narrative  section  of  the  application  how  the 
school  will  use  the  foreign  language 
incentive  payment  if  the  Department  awards 
a  payment? 

A.  The  narrative  section  does  not  need  to 
provide  information  regarding  the  use  of  the 
incentive  payment.  However,  it  is  anticipated 
that  the  foreign  language  incentive  payment 
will  support  foreign  language  programs. 

Q.  How  does  an  applicant  comply  with 
Executive  Order  12372,  the 
Intergovernmental  Review  of  Federal 
Programs,  item  #10  of  the  Application  for 
Federal  Education  Assistance  (ED  424)? 
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A.  Applic'aiits  must  first  re\ie\v  the  State 
Single  Point  of  Contact  (SPOC)  list  available 
at  http://\v\uv.i\hitehouse.gov/o!Tib/grants 
sp(x:.html.  If  a  State  c:ontac;t  is  included  in 
the  list,  the  applicant  must  contact  the  SPOC 
to  incjuire  about  the  State's  process  under 
E\eruti\e  Order  12:?72.  If  the  State  requests 
the  application  for  re\  iew.  a  (  opy  of  the 
(  o\'er  letter  sent  to  the  State  c:ontact  must  be 
submitted  with  the  application  pat  kage  and 
Item  #10  c:hecked  Yes  with  the  date  included. 


If  the  program  is  not  c  o\'ered  b\  the 
Executi\e  order,  or  the  State  has  not  selected 
the  program  tor  review.  Item  "  11)  must  be 
che(  ked  No  and  the  reason  (  hei  ked, 

Q,  Who  should  sign  as  the  .Authon/eri 
Representati\  e  on  the  .■Xppiii  atiini  for  Federal 
.Assistance  and  other  forms' 

.\,  It  is  ret  ommtMKled  that  ttic 
Superinttmdent  of  St:hools  sign  .is  the 
Authonzexl  Representative, 


Q   How  does  an  applicant  access  the 
statutory  provision  authorizing  FLIP  (section 
5494  of  the  Eleinentary  and  Secondan,' 
Education  Act)? 

A.  Applicants  may  access  section  5494  via 
Internet:  httpJ/www.ed.gov/offices/OELA/ 
flipstntute  html 

BILLING  CODE  4000-Ci-P 
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U.S.  DEPARTMENT  OF  EDUCATION 

OFFICE  OF  ENGLISH  LANGUAGE  ACQUISTION,  LANGUAGE  ENHANCEMENT, 
AND  ACADEMIC  ACHIEVEMENT  FOR  LIMITED  ENGLISH  PROFICIENT 

STUDENTS 

ELEMENTARY  FOREIGN  LANGUAGE  INCENTIVE  PROGRAM 

SCHOOL  AND  STUDENT  DATA  REPORT 

INSTRUCTIONS :   This  form  is  to  be  used  by  local  education 
agencies  to  identify  each  public  elementary  school  that 
provides  a  program  that  is  designed  to  lead  to  communicative 
competency  in  a  foreign  language  and  to  report  the  number  of 
students  participating  in  each  program.   A  program  shall  be 
considered  to  be  designed  to  lead  to  communicative 
competency  if  the  program  is  comparable  to  a  program  that 
provides  not  less  than  45  minutes  of  instruction  in  a 
foreign  language  not  less  than  four  days  per  week  throughout 
the  academic  year  (section  5494) .   Student  data  reported 
should  be  based  on  the  number  of  students  participating  as 
of  the  2001-2002  academic  year. 


LOCAL  EDUCATION  AGENCY  (LEA) 


NAME  OF  SCHOOL 

GRADES 

LANGUAGES 

NUMBER  OF 
STUDENTS 

TOTAL  NUMBER  OF  STUDENTS 

TYPE  OR  PRINT  NAME  AND  TITLE 

OF  AUTHORIZED  LEA  REPRESENTATIVE 

SIGNATURE  OF  LEA 

REPRESENTATIVE                                DATE 

0MB  No.  1885-0531  Exp.  9/30/2002 
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Application  for  Federal 
Education  Assistance  (ED  424) 


Applicant  Information 

1.  Name  and  .Address 
Legal  Name 


Address 


U.S.  Department  of  Education 


Fonr  Approved 


Organizalionai  Ini! 
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Cil> 

2.  Applicant's  D-U-N-S  Number  ;_ 

3.  Apphcanl's  T-l-N   | |  -  !_ 


4.  Catalog  of  Federal  Domestic  Assistance  «  84  294  A 

Title    ELE.MENTARY  SCHOOL  FOREIGN  LANGUAGE 
INCENTIVE  PROGRAM 

5.  Proieci  Director 


Slate  CountN 

6.  Novice  Applicant >  es 


ZIP  Code  '  4 


Application  Information 

9.  Type  of  Submission; 

-PreApplicalion  -Apphcalion 

Construction  Consi.'-uction 

Non-Construction         Non-Construction 

10.  Is  application  subject  to  review  by  Executive  Order  12372  process'' 

Yes  [Date  made  available  lo  the  Executive  Order  12372 
process  for  reviewj 

No    fJf  .Vo,  ■  check  appropriate  box  below  / 

Program  is  not  covered  by  E  O.  1 2372 

Program  has  not  been  selected  by  State  for  review 


11.  Proposed  Project  Dates: 


Estimated  Funding 


/ 


Start  Date: 


End  Date: 


No 


7.  Is  the  applicant  delinquent  or,  arv  Kcdcrai  deb;' 
(If  "Yes  '  attach  an  expianaunn  ) 


Yes 


No 


Address 

D  -  Indian  Tribt 
E  -  Individual 

K  -  Other  {Specif 

Cii> 

Tel  »  (           ) 

State 
Fax  #  ( 

Zip  code  ■*■  4 

) 

E-Mail  .Address, 

8.  Tspc  of  Applicant  i Enter  appropriate  letter  in  the  t<ox  )     | 

A  •  Stale  f  •  Independent  School  District 

B  -  Local  0  ■  Public  College  or  L niversit\ 

C  •  Special  DisUici       H  ■  Private,  Non-profit  College  or  ,  n;vcrsit> 

•  Non-profi!  Organiiation 

•  Private,  Profil-Miltingurjaniation 


12.  Are  anv  research  activities  involving  human  subjects  planned  at 
any  time  during  the  proposed  project  period'' 
Yes  (Go  to  12a  1 No  (Go  to  item  13  ) 

I2a.  Are  ill  the  research  activities  proposed  designated  to  be 

exempt  from  the  regulations'^ 
Yes  (Provide  Exemption(5i  «! 


No  (Provide  Assurance  » I 


13.  Descriptive  Title  oi  ,Applica,'ii's  Proieci 


14a.  Federal 

b.  Applicant 

c.  State 

d.  Local 

e.  Other 


f.  Program  Income  S . 

g.  TOTAL  S. 


..00 
..00 
.00 
..00 
..00 
.00 


Authorized  Representative  Information 

15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplicationapphcation  arc  true 

and  correct.  The  document  has  been  duly  authorized  b>  the  governing  body  of  the  apphcar; 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awaraed 
a.  Authorized  Representative  {Please  type  or  print  name  clearly^) 


b.  Title; 


c.  Tel  »:  (  ). 

d.  E-Mail  Address; 


Fax  «  ( 


..  00       e.  Signature  of  Authorized  Representative 


Date 
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Instructions   for   Form    ED   424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  piimary  organizational  unit  which  will  undertake  the 
assistance  activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1  -800-333-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  btemet  at  the 
following  URL:  http://w>n*.dnb.com. 

3.  Taxpayer  Identiflcation  Number.  Enter  the  taxpayer's  Identifica- 
tion number  as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register 
notice  and  the  application  package 

5.  Project  Dirvctor.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

i.  Novice  Applicant.  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice 
applicants.    Otherwise,  leave  blank 

Check  "Yes"  if  you  meet  the  requirements  for  novice  applicants  speci- 
fied in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached 
page  entitled  "  Definitions  for  Form  ED  424  "  By  checking  "  Yes"  the 
applicant  certifies  that  it  meets  these  novice  applicant  requirements. 
Check  "No"  if  you  do  not  meet  the  requirements  for  novice  appli- 
cants. 

7.  Federal  Debt  DcUaquency.  Check  "Yes"  if  the  applicant's  organi- 
zatxsn  is  delinquent  on  any  Federal  debt  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit 
disallowances,  toans  and  taxes.)  Otherwise,  check  "No." 

8.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

9.  Type  of  SubmisfioB.  See  "Definitions  for  Form  ED  424"  attached 

!•.  Executive  Order  12372.  See  "  Defmitions  for  Form  ED  424"  at- 
tached. Check  "Ym"  if  the  application  is  subject  to  review  by 
E.0.12372.  Also,  please  enter  the  month,  day,  and  four  (4)  digit  year 
(e.g..  12/12/2001).  Otherwise,  check  "No." 

11.  Propofcd  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 
digit  yev(e.g..  12/12/2001). 

12.  Human  Subjects  Research.  (See  I. A.  "Definitions"  in  attached 
page  entitled  "  DefinitKXis  for  Form  ED  424  ") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research 
activities  involving  human  subjects  are  not  planned  at  any 
time  during  the  proposed  project  period.  The  remaining 
parts  of  Item  12  are  then  not  applicable. 
If  Human  Subjects  Research.  Check  "Yes"  if  research 
activities  involving  human  subjects  are  planned  at  any  time 
during  the  proposed  project  period,  either  at  the  applicant 
organization  or  at  any  other  performance  site  or  collaborat- 
ing institution.  Check  "Yes"  even  if  the  research  is  exempt 
from  the  regulations  for  the  protection  of  human  subjects. 
(See  I.B.  "Exemptions"  in  attached  page  entitled  "Defini- 
tions for  Form  ED  424.") 

12a.  If  Human  Subjects  Research  is  Exempt  from  the  Hu- 
man Subjects  Regulations  Check  "Yes"  if  all  the  re- 
search activities  proposed  are  designated  to  be  exempt  from 
the  regulations.  Insert  the  exemption  number(s)  corresponding 
to  one  or  more  of  the  six  exemption  categories  listed  in  I.B. 
"Exemptions."  In  addition,  follow  the  instructions  in  II. A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled 
"Definitions  for  Form  ED  424  "    Insert  this  narrative  imme- 


diately following  the  ED  424  face  page. 


12a.  If  Human  Subjects  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations.  Check  "No"  if  some  or  all  of  the  planned  re- 
search activities  are  covered  (not  exempt),  and  provide  the  assurance 
number  if  available.  In  addition,  follow  the  instructions  m  II.B. 
"  Nonexempt  Research  Narrative"  in  the  page  entitled  "  Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  following  the 
ED  424  face  page. 

12a.  Human  Subjects  Assurance  Number.  If  the  applicant  has 
an  approved  Federal  Wide  (FWA)  or  Multiple  Project  As- 
surance (MPA)  with  the  Office  for  Human  Research  Protec- 
tions (OHRP),  U.S.  Department  of  Health  and  Human  Services, 
that  covers  the  specific  activity,  Lnsert  the  number  in  the 
space  provided.  If  the  applicant  does  not  have  an  approved 
assurance  on  file  with  OHRP,  enter  "None"  in  item  12b. 
In  this  case,  the  applicant,  by  signature  on  the  face  page, 
is  declaring  that  it  will  comply  with  34  CFR  97  and  pro- 
ceed to  obtain  the  human  subjects  assurance  upon  request 
by  the  designated  ED  official.  If  the  application  is  recom- 
mended/selected for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30 
days  after  the  specific  formal  request. 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with 
the  application.  However,  If  an  application  that  involves  non- 
exempt  human  subjects  research  is  recommended/selected  for  funding, 
the  designated  ED  official  will  request  that  the  applicant  obtain 
and  send  the  certification  to  ED  within  30  days  af^er  the  formal 
request. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  shoukl  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  irup  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  iiinding/budget  period  by  each  contributor.  Vahie  of  in-kind 
contributions  shoukl  be  included  on  appropriate  lines  as  applKable. 
If  the  actKKi  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change.  For  decreases.  enck>se  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  mult^le  progiim  funding, 
use  totals  and  show  breakdown  using  same  categories  as  iton  14. 

15.  Certiflcation.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  appJKatkm  as  official  representative  must  be  on  file  in  the 
applicant's  office.  Be  sure  to  enter  the  telephone  and  fax  number  and 
e-mail  address  of  the  authorized  representative.  Also,  in  item  I5e, 
please  enter  the  month,  day.  and  four  (4)  digit  year  (e.g.,  1 2/1 2/200 1 )  in 
the  date  signed  fiekL 

Paperwork  Burden  Statement.  According  to  the  Paperworic  Reduction 
Act  of  199S,  no  persons  are  required  to  respond  to  a  collectna  of  informa- 
tion unless  such  collection  displays  a  valid  0MB  control  number.  The 
valid  0MB  control  number  for  this  infotmatkm  collection  is  1875-0106. 
The  time  required  to  complete  this  informatkm  collectkxi  is  estimated  to 
average  between  15  and  45  minutes  per  response,  including  die  time  to 
review  instructions,  search  existing  data  resources,  gadier  the  data  needed, 
and  complete  and  review  the  information  collection.  If  yon  have  any 
comment!  concerning  the  accuracy  of  the  estimatc(s)  or  suggestions 
for  improving  this  form,  please  write  to:  U.S.  Department  of  Education. 
Washington,  D.C.  20202-4651.  If  you  have  comments  or  concemt  re- 
garding the  status  of  your  individual  submission  of  this  form  write 
directly  to:  Joyce  L  Mays,  Application  Control  Center,  U.S.  Department 
of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room  3633,  Washington, 
D.C.  20202-4725. 
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Novice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a 
grant  from  ED  that — 

•  Has  never  received  a  grant  or  subgrant  under  the  program  from 
which  it  seeks  funding; 

•  Has  never  been  a  member  of  a  group  application,  submitted  in 
accordance  with  34  CFR  75.127-75.129,  that  received  a  grant  un- 
der the  program  from  which  it  seeks  funding;  and 

•  Has  not  had  an  active  discretionary  grant  from  the  Federal  gov- 
ernment m  the  five  years  before  the  deadline  date  for  applica- 
tions under  the  program.  For  the  purposes  of  this  requirement,  a 
grant  is  active  until  the  end  of  the  grant's  project  or  funding 
period,  including  any  extensions  of  those  periods  that  extend 
the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the 
requirements  listed  above. 

Type  of  Submission.  "Construction"  includes  construc- 
tion of  new  buildings  and  acquisition,  expansion,  remod- 
eling, and  alteration  of  existing  buildings,  and  initial  equipment 
of  any  such  buildings,  or  any  combination  of  such  activi- 
ties (including  architects'  fees  and  the  cost  of  acquisition 
of  land).  "Construction"  also  includes  remodeling  to  meet 
standards,  remodeling  designed  to  conserve  energy,  reno- 
vation or  remodeling  to  accommodate  new  technologies, 
and  the  purchase  of  existing  historic  buildings  for  conver- 
sion to  public  libraries.  For  the  purposes  of  this  para- 
graph, the  term  "equipment"  includes  machinery,  utilities, 
and  built-in  equipment  and  any  necessary  enclosures  or 
structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility 
as  a  facility  for  the  provision  of  library  services. 


Executive  Order  12372.  The  purpose  of  Executive  Order 
12372  is  to  foster  an  intergovernmental  partnership  and 
strengthen  federalism  by  relying  on  State  and  local  pro- 
cesses for  the  coordination  and  review  of  proposed  Fed- 
eral financial  assistance  and  direct  Federal  development. 
The  application  notice,  as  published  in  the  Federal  Regis- 
ter, informs  the  applicant  as  to  whether  the  program  is 
subject  to  the  requirements  of  E.O.  12372.  In  addition,  the 
application  package  contains  information  on  the  State  Single 
Point  of  Contact.  An  applicant  is  still  eligible  to  apply  for 
a  grant  or  grants  even  if  its  respective  State,  Territory, 
Commonwealth,  etc.  does  not  have  a  State  Single  Point  of 
Contact.  For  additional  information  on  E.O.  12372  go  to 
http://www.cfda.gov/public/col2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
I.    Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is  re- 
search, as  defined  in  the  Department's  regulations,  and  the  re- 
search activity  will  involve  use  of  human  subjects,  as  defined  in 
the  regulations. ^^^^^ 


— Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects.  Title 
34,  Code  of  Federal  Regulations.  Part  9'' .  define  research  as  "a 
systematic  investigation,  including  research  development,  testing 
and  evaluation,  designed  to  develop  or  contribute  to  generalizable 
knowledge."  If  an  activity  foUoi\'s  a  deliberate  plan  ^i^Hose  pur- 
pose IS  to  develop  or  contribute  to  generalizable  kno\K-ledge  n  n 
research  .Activities  which  meet  this  definition  constitute  research 
whether  or  not  they  are  conducted  or  supported  under  a  program 
which  is  considered  research  for  other  purposes  For  example, 
some  demonstration  and  service  programs  may  include  research 
activities 

— Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  conduct- 
ing research  obtains  ( i  I  data  through  intervention  or  interaction 
with  the  individual,  or  (2)  identifiable  pnvate  information"  (I)  If 
an  activity  involves  obtaining  information  about  a  living  person 
by  manipulating  that  person  or  that  person  s  environment  as 
might  occur  vt>hen  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  occurs  with 
surveys  and  interviews  the  definition  of  human  subject  is  met 
(2)  If  an  activity  involves  obtaining  private  information  about  a 
living  person  in  such  a  way  that  the  information  can  be  linked  to 
that  individual  (the  identity  of  the  subject  is  or  may  be  readily 
determined  by  the  investigator  or  associated  with  the  int'orma- 
tionj,  the  definition  of  human  subject  is  met  [Pnvate  information 
includes  information  about  behavior  that  occurs  in  a  context  in 
which  an  individual  can  reasonably  expect  that  no  observation  or 
recording  is  taking  place,  and  information  which  has  been  pro- 
vided for  specific  purposes  by  an  individual  and  which  the  indi- 
vidual can  reasonably  expect  will  not  be  made  public  (for  example, 
a  school  health  record)  ] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations 

( 1 )  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as 
(a)  research  on  regular  and  special  education  instructional  strate- 
gies, or  (b^  research  on  the  effectiveness  of  or  the  comparison 
among  instructional  techniques,  cumcula,  or  classroom  manage- 
ment methods 

(2)  Research  involving  the  use  of  educational  tests  (cognitive. 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior,  unless  (ai  informa- 
tion obtained  is  recorded  in  such  a  manner  that  human  subjects 
can  be  identified,  directly  or  through  identifiers  linked  to  the  sub- 
jects; and  (b)  any  disclosure  of  the  human  subjects"  responses 
outside  the  research  could  reasonably  place  the  subjects  at  nsk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects'  financial 
standing,  employability,  or  reputation  If  the  subjects  are  chil- 
dren, exemption  2  applies  only  to  research  involving  educational 
tests  and  observations  of  public  behavior  when  the  investigator(s) 
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do  not  participate  in  the  activities  being  observed.  Exemption  2 
does  not  apply  if  children  are  surveyed  or  interviewed  or  if  the 
research  involves  observation  of  public  behavior  and  the 
investigalor(s)  participate  in  the  activities  being  observed.  [Chil- 
dren are  defined  as  persons  who  have  not  attained  the  legal  age  for 
consent  to  treatments  or  procedures  involved  in  the  research,  un- 
der the  applicable  law  or  jurisdiction  in  which  the  research  will  be 
conducted] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive,  di- 
agnostic, aptitude,  achievement),  survey  procedures,  interview  pro- 
cedures or  observation  of  public  behavior  that  is  not  exempt  under 
section  (2)  above,  if  the  human  subjects  are  elected  or  appointed 
public  officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic  speci- 
mens, if  these  sources  are  publicly  available  or  if  the  information  is 
recorded  by  the  investigator  in  a  manner  that  subjects  cannot  be 
identified,  directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by 
or  subject  to  the  approval  of  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or  otherwise  examine:  (a) 
public  benefit  or  service  programs;  (b)  procedures  for  obtaining 
benefits  or  services  under  those  programs;  (c)  possible  changes  in 
or  alternatives  to  those  programs  or  procedures;  or  (d)  possible 
changes  in  methods  or  levels  of  payment  for  benefits  or  services 
under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance 
studies,  (a)  if  wholesome  foods  without  additives  are  consumed  or 
(b)  if  a  food  is  consumed  that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to  be  safe,  or  agricultural  chemi- 
cal or  environmental  contaminant  at  or  below  the  level  found  to  be 
safe,  by  the  Food  and  Drug  Administration  or  approved  by  the 
Environmenul  Protection  Agency  or  the  Food  Safety  and  Inspec- 
tion Service  of  the  U.S.  Department  of  Agriculture. 

U.   Instructions  for  Exempt  and  Nonexempt  Human  Sub- 
jects Research  Narratives 

If  the  applicant  marlced  "Yes"  for  Item  12  on  the  ED  424.  the  appb- 
cant  must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  Item  12  a.  and  designated  exemption 
number(s),  provide  the  "exempt  research"  narrative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  hu- 
man subjects  in  the  proposed  research  to  allow  a  determination  by 
ED  that  the  designated  exemption(s)  are  appropriate.  The  narrative 
must  be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  1 2  a.  you  must  provide  the  "nonexempt 
teseareh"  narrative.  The  narrative  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  sec- 
tion of  the  application,  be  succinct. 


(1)  Human  Subjects  Involvement  and  Characteristics:  Provide  a 
detailed  description  of  the  proposed  involvement  of  human  sub- 
jects. Describe  the  characteristics  of  the  subject  population,  in- 
cluding their  anticipated  number,  age  range,  and  health  status. 
Identify  the  criteria  for  inclusion  or  exclusion  of  any  subpopula- 
tion.  Explain  the  rationale  for  the  involvement  of  special  classes  of 
subjects,  such  as  children,  children  with  disabilities,  adults  with 
disabilities,  persons  with  mental  disabilities,  pregnant  women,  pris- 
oners, institutionalized  individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 

obtained  from  individually  identifiable  living  human  subjects  in 
the  form  of  specimens,  records,  or  data.  Indicate  whether  the  ma- 
terial or  data  will  be  obtained  specifically  for  research  purposes  or 
whether  use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought 
and  obtained,  who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  documenting 
consent.  State  if  the  Institutional  Review  Board  (IRB)  has  autho- 
rized a  modification  or  waiver  of  the  elements  of  consent  or  the 
requirement  for  documentation  of  consent. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psycho- 
logical, social,  legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments  and 
procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropri- 
ate, discuss  provisions  for  ensuring  necessary  medical  or  profes- 
sional intervention  in  the  event  of  adverse  effects  to  the  subjects. 
Also,  where  appropriate,  describe  the  provisions  for  monitoring 
the  data  collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  impor- 
tance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reason- 
able in  relation  to  the  anticipated  benefits  to  subjects  and  in  rela- 
tion to  the  importance  of  the  knowledge  that  may  reasonably  be 
expected  to  result. 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects 
will  take  place  at  collaborating  site(s)  or  other  perfonnance  site(s), 
name  the  sites  and  briefly  describe  their  involvement  or  role  in  the 
research. 

Copies  of  the  Department  of  Education  "i  Regulations  for  the 
Protection  of  Human  Subjects,  34  CFR  Part  97  and  other  perti- 
nent materials  on  the  protection  of  human  subjects  in  research 
are  available  from  the  Grants  Policy  and  Oversight  Staff,  Office 
of  the  Chief  Financial  Officer,  U.S.  Department  of  Education, 
Washington,  D.C.,  20202-4248,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education's  Protection  of  Human 
Subjects  in  Research  Web  Site  at  http://www.ed.gov/offtces/ 
OCFO/humansub.html 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRA.MS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  mcludmg  time  for  resievsmg 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  re\ieuing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040),  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program,  if  you  ha\e  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  ccrtifv  to  additional  assurances  If  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  1  certify  that  the  applicant: 


6. 


Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970 
(42U.S.C.  $  §4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  1 9  statutes 
or  regulations  specified  in  Appendix  A  of  OPM's  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C.F.R,  900, 
Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  i  $  1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  $  794), 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 


7. 


the  .^ge  Discrimination  Aci  of  19'5.  as  amended  (42  U.S.C. 
$  i  6101-6107).  which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  .Abuse  Office  and  Treatment  Act  of  1972 
(P.L.  92-255 ).  as  amended,  relating  to  nondiscrimination  on  the 
basis  of  drug  abuse.  (0  the  Comprehensive  Alcohol  .Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol  abase  or  alcoholism,  (g)  %  $  523  and 
52'' of  thePublic  HealthSerMceAciof  1912(42  U  SC  $  i 
290dd-3  and  290  ee  ?),  as  amended,  relating  to  confidentialitx 
of  alcohol  and  drug  abuse  patient  records;  (h)  Title  VIll  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C  $  3601  et  seq  i.  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute! s)  which  ma>  appl>  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  111  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1 9''0  (PL  91  -646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs  These  requirements  apply  to  all  interests  m 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases 

Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch 
Act(5USC.  $  §  1501 -1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with  Federal  funds 
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9  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C,  $  f  276ato276a-7),theCopelandAct 
(40  U.S.C.  i  276c  and  18  U.S.C.  $  $  874)  and  the  Conti^ct 
Work  Hours  and  Safety  Standards  Act  (40  U  S.C  i  $  327- 
333),  regarding  labor  standards  for  federally  assisted 
construction  subagreements. 

10  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (P-L.  93-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  9 1  - 1 90)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 
EO  11990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of  project 
consistency  with  the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management  Act  of  1972 
(16U.S.C.  $  $  1451  etseq.);(0 conformity  of  Federal  actions 
to  State  (Clear  Air)  Implementation  Plans  under  Section  176(c) 
ofthe  Clear  Air  Act  of  1955,  as  amended  (42  use,  i  §7401 
ct  seq.);  (g)  protection  of  underground  sources  of  drinking 
water  under  the  Safe  Dnnking  Water  Act  of  1 974,  as  amended, 
(P.L.  93-523);  and  (h)  protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 


12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
U.S.C.  %  i  1721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  ofthe  National  Historic  Preservation  Act  of  1966, 
as  amended  (16  U.S.C.  I  470),  EO  1 1593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  %  %  469a- 1  et 
seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(P.L.  89-544,  as  amended,  7  U.S.C.  %  g2131  et  seq.) 
pertaining  to  the  care,  handling,  and  treatment  of  wann  blooded 
animals  held  for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based-Paint  Poisoning  Prevention 
Act  (42  U.S.C.  i  %  4801  et  seq.)  which  prohibits  the  use  of 
lead-  based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1 996  and  0MB  Circular  No.  A- 1 33,  flAudits 
of  States,  Local  GovemmcnU,  and  Non-Profit  Organizations.^ 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  tielow  to  aetermine  the  certification  to  wtiich  they  are  required  to  attest    Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form    Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restnctions  on  Lobbying  "  and  34  CFR  Pari  85, 
"Govemmenl-wtde  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  v^^iich  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  $100,000,  as  defined  at  34  CFR 
Part  82,  Sections  82,105  and  82. 110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  the  making 
of  any  Federal  grant,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation,  renewal,  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of 
a  Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall  complete  and 
submit  Standard  Form  -  ILL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its  instructions: 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards 
at  all  tiers  (including  subgrants,  contracts  under  grants  and 
cooperative  agreements,  and  subcontracts)  and  that  all 
subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospective 
participants  in  primary  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.1 10- 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  Ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency: 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal, 
State,  or  local)  transaction  or  contract  under  a  public  transaction; 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  othervt^se  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  m  paragraph  (2)(b) 
of  this  certification  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default:  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  85  610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition, 

(b)  Establishing  an  on-gomg  drug-free  awareness  program  to 
inform  employees  atxjut 

(1)  The  dangers  of  drug  abuse  in  the  wort^place, 

(2)  The  grantee's  policy  of  maintaining  a  dnjg-free  wort^place: 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs:  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  'or  drug 
abuse  violations  occumng  m  the  workplace, 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph 
(a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

(1)  Abide  by  the  terms  of  the  statement,  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  cnminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction, 


(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 


after  receiving  notice  under  subparagraph  (d)(2)  from  an 
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employee  or  otherwse  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  Policy  and 
Oversight  Staff,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  Washington,  DC  20202-4248.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2).  with  respect  to 
any  employee  who  is  so  convicted; 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
dnjg-free  workplace  through  implementation  of  paragraphs 

(a),  (b),  (c),  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performdnce  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in 
the  unlavirful  manufacture,  distribution,  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s) 
of  each  affected  grant. 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 
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Certification  Regarding  Debarment,  Suspension.  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549.  Deoarment  anc  Suspense"  34  CFR  Par 
85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85  1 1 0 


Instructions  for  Certification 

1    By  signing  and  submitting  this  proposal,  the  prospectve  lower  tier 
participant  is  providing  the  certification  set  out  tielow 

2.  The  certification  in  this  clause  is  a  matenal  representation  of  tact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  IS  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  onginated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  it  at  any 
time  the  prospective  lower  tier  participant  learns  that  its  certification 
was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  circumstances. 

4.  The  terms  "covered  transaction."  "debarred,"  "suspended," 
"ineligible.'  "lower  tier  covered  transaction,"  "partiopant," "  person," 
"pnmary  covered  transaction," "  pnncipal."  "proposal,"  and  "voluntanly 
excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Def  nitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations 

5   The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into.  It  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authonzed  by  the  department  or  agency  with  which  this 
transaction  onginated. 


6  The  prospective  iowe'  tier  participant  further  agrees  by  subr^imc 
this  proposal  that  it  will  mcluoe  the  clause  titled  fiicertification 
Regarding  Debarmen!  Sjspensior  Ineligibility   ano  Voluntary 
Exclusion-Lowe'  Tie-  Coverec  Transactions  *   witnoul  mooification.  in 
all  lower  tier  covereo  transactions  anc  in  ali  soiicilalions  lo'  iQwe-  ter 
covered  transactions 

7  A  participant  in  a  covered  transaction  may  reiy  upon  a  certification 
of  a  prospective  participant  in  a  lOwer  tier  coverec  transaction  that  it  is 
not  debarred  suspended  ineligible  or  voiuntaniy  exciuoec  fro.n-  c-.e 
covered  transaction  unless  it  knows  thai  the  certirication  ,s  e"oneous 
A  participant  r^iay  decide  the  method  ana  frequency  by  whici-  i! 
determines  the  eligibility  o'  its  pnncipals    Each  partiapant  may  but  .s 
not  required  to  check  tne  Nonprocu'emen;  List 

8  Nothing  contained  in  the  foregoing  shall  be  constoied  to  require 
establishment  of  a  system  of  recoros  in  order  to  rende'  m  good  faith 
the  certification  'equired  by  this  clause    ^he  knowledge  anc 
information  of  a  participant  is  not  required  to  exceed  that  whicr  is 
normally  possessed  by  a  prudent  pe-'son  in  the  ordinary  course  of 
business  dealings 

9  Except  for  transactions  authonzed  under  paragraph  5  o'  these 
instructions,  if  a  participant  in  a  covered  transaction  Knowingly  ente-s 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspenoed, 
debarred,  ineligible  or  voijntaniy  enciuded  t'om  participation  ,r  f^-s 
transaction,  in  addition  to  other  remedies  available  to  the  Feoera: 
Government  the  department  or  agency  witti  which  this  transaction 
originated  may  pursue  available  remeoies  including  suS[>enso"  ana 'or 
debarment 


Certification 


(1)  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  pnncipais  a^e  presently  oebarrec 
suspended,  proposed  for  debannent,  declared  ineligible,  or  voluntanly  excluded  from  participation  in  this  transaction  by  any  Feoera 
department  or  agency 

(2)  Where  the  prospective  lower  tier  participant  is  unable  lo  certify  to  any  of  the  statements  In  this  certification,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal 


NAME  OF  APPLICANT 


PR'AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014,  9/90  (Replaces  GCS-009  (REV  12/88).  which  is  obsolete) 
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Approved  by  0MB 

0348-0046 


Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure)    


1.     Typeof  Federal  Action: 

a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


4.     Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier  ,  if  ICnown: 


Congressional  District,  if  known: 
6.  Federal  Department/Agency: 


If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


8.  Federal  Action  Number,  ifkno\^n: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  MI): 


11.  Information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  of  lobbying 
activities  Is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
S10.000  and  not  more  than  $100.000  for  each  such  failure. 


Federal  Use  Only 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known 
$ 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  MI): 


Signature: 


Print  Name: 


Title: 


Telephone  No.: 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIMTIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  matenal  change  to  a  previous  filing,  pursuant  to  title  3 1  U.S.C  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencine 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress? 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  appK  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and'or  has  been  secured  to  influence  the 

outcome  of  a  covered  Federal  action. 


2, 
3. 


5. 


10. 


Identify  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foilowup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enter  the  full  name,  address,  city,  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be.  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ),  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract. 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency)    Included 
prefixes,  e.g.,  "RFP-DE-90-00I." 

For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

(a)  Enter  the  full  name,  address,  city,  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  infonmation  collection  is  0MB  No.  0348-0046.  Public  reporting 
burden  for  this  collection  of  infonmation  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions. 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046),  Washington.  DC  20503 
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0MB  Control  No.  1890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  Amenca's  Schools  Act 
of  1994  (Public  Law  (P.L.)  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS  FOR 
NEW  AWARDS  MUST  INCLUDE 

INFORMATION  IN  THEIR  APPLICATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  ftinds  reserved  for 
State-level  uses.  In  addition,  local  school  distncts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the  school  distnct  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 

than  an  individual  person)  to  include  in  its  application  a 

description  of  the  steps  the  applicant  proposes  to  take  to 

ensure  equitable  access  to,  and  participation  in,  its 

Federally-assisted  program  for  students,  teachers,  and 

other  program  beneficiaries  with  special  needs.   This 

provision  allows  applicants  discretion  in  developing  the 

required  description.  The  statute  highlights  six  types  of 

barriers    that    can     impede    equitable    access    or 

participation;   gender,   race,   national   origin,   color, 

disability,  or  age.   Based  on  local  circumstances,  you 

should  determine  whether  these  or  other  barriers  may 

prevent  your  students,  teachers,  etc.  from  such  access  or 

participation    in,    the    Federally- funded    project    or 

activity.  The  description  in  your  application  of  steps  to 

be  taken  to  overcome  these  barriers  need  not  be 

lengthy;   you   may   provide   a   clear   and   succinct 

description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to  ensure 
that,  in  designing  their  projects,  applicants  for  Federal 
funds  address  equity  concerns  that  may  affect  the 
ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

( 1 )  An  applicant  that  proposes  to  carry  out  an  adult 
literacy  project  serving,  among  others,  adults  with 
limited  English  proficiency,  might  describe  in  its 
application  how  it  intends  to  distribute  a  brochure 
about  the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a  model 
science  program  for  secondary  students  and  is 
concerned  that  girls  may  be  less  likely  than  boys  to 
enroll  in  the  course,  might  indicate  how  it  intends 
to  conduct  "outreach"  efforts  to  girls,  to  encourage 
their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  0MB  control  number,  The  valid  OMB  control  number  for  this  mfomiation 
collection  is  1890-0007.  The  time  required  to  complete  this  information  collection  is  estimated  to  average  1 .5  hours  per 
response  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  the  data  needed,  and  comp  ete 
and  review  the  infomiation  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time  esttni"»e(*)  »«• 
lig^stions  for  improving  this  form,  please  write  to:  Director,  Grants  Policy  and  Ov^s.ght  Sjaf!.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW  (Room  3652.  GSA  Regional  Office  Bu.ldmg  No.  3).  Washmgton,  DC  20202- 
4248. 


[FR  Doc.  02-10654  Filed  4-29-02;  8:45  am] 
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229 19896 

230 19886,  19914 

239 19914 

240   19896 

249 19896,  19914 

274      19886 

275 19500 

279 19500 

18CFR 

Proposed  Rules: 

Ch    1 16071,20922 

284 19136 

19CFR 

181     15480,  19810 

191 16634 

Proposed  Rules: 

141       16664 

142 16664 

201 20709 

20CFR 

404 20018,20890 

416 20890 

Proposed  Rules: 

404 19138 

21  CFR 

173 15719 

201 16304 

330 16304 

331 16304 

341 16304 

346 16304 

355 16304 

358 16304 

369 16304 

510 „...17282 


520 17284 

522 17282.  18085,  18086 

558 21171 

701 16304 

874    20893 

888 21171 

Proposed  Rules: 

184 18834 

201 20070 

212     15344 

312 20070 

314 20070 

601 20070 

872 16338 

1308 20072 

22  CFR 

41       18821 

62 17611 

121 20894 

Proposed  Rules: 

213 17655 

24  CFR 

50 19492 

1005 19492 

3280 20400 

3284 18398 

25  CFR 

Proposed  Rules: 

502 20923 

542 19713 

26  CFR 

1  18988,  20028,  20433, 

20632,  20896,  20901 

54    18988 

30i 20028,20901 

602 18988,  20028,  20901 

Proposed  Rules: 

1 17309,  18834,  18835, 

19713,  20072,  20711,  20923, 
21187 

54 19713 

301 18839,  20072,  20923 

602 19713 

27  CFR 

20  17937,  20868 

40    19332 

252 18086 

Proposed  Rules: 

4 17312 

28  CFR 

89 17027 

29  CFR 

1926 18091 

1979 15454 

2520 17264 

2700 18485 

4022 16950,  18112 

4022B 16950 

4044 16950,  18112 

Proposed  Rules: 

552 16668,  17760 

1926 18145 

30  CFR 

75         18822 

201 19109 

206 19109 

212 19109 


216 19109 

217  19109 

218 19109 

219 19109 

220         19109 

227 19109 

228  19109 

230 19109 

241         19109 

243 19109 

917 21173 

Proposed  Rules: 

58 19140 

72  19140 

936 16341 

938 18518,21187 

31  CFR 

103 21110,  21114,  21117. 

21121 

210 17896 

Ch.  V 16308 

Proposed  Rules: 

356 20934 

32  CFR 

199 15721,  18114,  18825 

326 17616 

505 17618 

706 18485.  18487,  18488, 

18489.  18490,  18491 

806b 17619 

935 16997 

Proposed  Rules: 

21        21486 

22  21486 

32  21486 

34  21486 

37         21486 

199 17948.  19141 

33  CFR 

100 17621.  17622 

110 20907 

117 18492.  19113.  20032, 

20033,  20441 ,  20442 

140 18493 

165 15484,  15744,  16016, 

17284,  17667,  18523,  19333, 
19673,  19674,  19676,  20443, 
20642,  20907,  20909,  20913 

334 20445 

Proposed  Rules: 

100 17665 

117 16016,  18521 

147 15505 

165 15507,  16668,  17314, 

19142,  19144,  19365,  19367, 
19728,20474,20937 

167 18527 

203 20477 

34  CFR 

Proposed  Rules: 

34 18072 

36  CFR 

703 16018 

1254 17286 

Proposed  Rules: 

1190 15509 

1191 15509 

1253 18146 

37  CFR 

252 21176 
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257 21176 

Proposed  Rules: 

201 18148 

38  CFR 

Ch.  1 16023 

20 16309 

46 19678 

Proposed  Rules: 

60' 21191 

39  CFR 

111 18684.  20644 

224 16023 

229 16023 

230 16024 

233 16023 

266 16023 

273 16023 

Proposed  Rules: 

111 18842,20074 

501 20077 

40  CFR 

52 15335.  15336.  16026, 

16638,  16640,  16642,  16644. 
17007,  17286.  17624,  17939. 
18115,  18493,  18497.  19335, 
19337,  19515,  19682,  19685, 
20034,  20036,  20645,  20647 

55 20651 

60 20652 

61 20652 

62 17944 

63 15486,  16317,  16582, 

16614,  17762,  17824 

81 16646,  17939,  19337 

82 21130 

97 21522 

148 16262 

180 15727,  16027,  17631. 

19114,  19120,.  19339 

261 16262 

268 16262,  17119 

271  16262.  17636,  19517, 

20038,  20446 

300 19130 

302 16262 

721 17643 

745 15489 

Proposed  Rules: 

9 17122 

51 17954,  18528 

52 15345,  16669,  17317, 

17669,  17954,  17955,  18149, 

18528,  18547,  19148,  19369, 

19730,  20078,  20080,  20478, 

20713 

55 17955 

62 17321,  17961 

63 15510,  15674,  16154, 

16343,  16625,  17492,  20206 

70 15767 

81 17955,  21194 

82 21135 

96 17954 

97 17954 

122 17122 

123 17122 

124 17122 


125 17122 

141 19030 

180 16073,  18150 

228 15348 

261 18528 

262 18528 

264 18528 

265 18528 

270 18528 

271 20080 

432 20081 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

301-10 17946 

301-53 17946 

42  CFR 

68c 17650 

405 20681 

410 20681 

411 20681 

414 20681 

415 20681 

43  CFR 

423 19092 

3130 17866 

3160 17866 

3430 17962 

3470 17962 

3800 17962 

44  CFR 

64 16030 

65 21178 

67 20446 

Proposed  Rules: 

67 20481 

45  CFR 

1000 19518 

Proposed  Rules: 

701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 17528 

707 17528 

708 17528 

1626 18845 

1639 19342 

2551 18846,20485 

2552 18847 

46  CFR 

45 ....19685 

71 21062 

114 21062 

115 21062 

125 21062 

126 21062 

167 21062 

169 21062 

175 21062 

176 21062 

Proposed  Rules: 

151 19730 


356 18547 

540 19535  19730 

47  CFR 

0 18827 

1 16647,  17009.  18827 

2 17009.  17288,  20914 

11 18502 

25 17288 

26 17009  20914 

32 20052 

36 17013 

51 20052 

52 16322 

54      15490,  17014  19809 
20052 

61 17009 

63 18827 

69 15490.  17009 

73 15493.  15735,  15736, 

16651,  16652,  17014,  17654. 
18832,  19693,  20459,  21182 

74 16652 

76 17015 

87 17288 

90 16652 

Proposed  Rules: 

0 18560 

1  17036,  17325.  18560 

2 16683,  17038 

25 16347 

52 16347 

61 17036 

69 17036 

73 15768,  15769,  16350 

16351,  16673,  16706,  17041 
17669,  17670,  17963,  19151, 
19152,  19732,  20485,  20940, 
20941,  20942 

74 16683 

76 18848 

80 16683 

90 16351,  16683 

97 16683 

48  CFR 

Ch  1 21532,  21539 

2 21533 

7 21533 

12 21538 

13 21534 

25 21534,  21538 

37 21533 

52 21534.  21538 

208 20687 

210 20687 

215 20688 

225 20692.20693,20697 

235 20699 

252 20693,  20697 

1823 17016 

1836 17016 

1852 17016 

Proposed  Rules: 

16 19952 

22 19952 

27 17278 

31 19952 

37 19952 

52 17278,  19952 


203  18160 

208  15351 

216 15351 

225 18161.20713 

245    20714 

252    20714 

49  CFR 

171    15736 

172     15736 

173    15736 

174 15736 

176 15736 

178    15736 

180 15736 

216 19970 

229 16032 

232 17556 

238    19970 

533     16052 

571  19343    19518 

573 19693 

659 15725 

Proposed  Rules: 

171        15510  21328 

172   15510   21328 

173   15510.  21328 

174    21328 

175 15510  21328 

176 21328 

177 21328 

178 21328 

191  16355 

192 16355 

195 16355 

512 21198 

533 19536 

567 15769  20943 

571 15769  20943 

574  15769.  20943 

575 15769  20943 

50  CFR 

17 15337  18356.  19812 

222 20054 

223 18833  20054 

229 15493  20699 

230  20055 

600  15338 

648  20056  21140 

660     15338  16322  16323, 

18117  18512  20056 

679,    16325  18129  20057, 

20915 

Proposed  Rules: 

17 15856    16492    18572 

92 16707 

216        19370 

600 15516.  19152.  19154 

20715  20943 

622 16359 

635 17349.  20716  20944 

648     16079  16362  21206 
654  19155 

660     17353  17354.  18576, 
20944 
679   15517 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  30,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
reduction — 

Federal  Nitrogen  Oxides 
Budget  Trading 
Program;  Section  126 
petitions;  revised 
deadlines;  published  4- 
30-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  3-1-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name,  and  address 
changes — 

Alpharma,  Inc.;  published 
4-30-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards: 

Classification  services  to 
growers;  2002  user  fees; 
comments  due  by  5-6-02; 
published  4-19-02  [FR  02- 
09784] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

National  Artroretum;  schedule 
of  fees;  comments  due  by 
5-10-02;  published  4-10-02 
[FR  02-08589] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans: 
Useful  life  of  facility 
determination;  comments 
due  by  5-9-02;  published 
4-9-02  [FR  02-08484] 
CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Government  in  the  Sunshine 
Act;  implementation; 


comments  due  by  5-8-02; 
published  4-8-02  [FR  02- 
08437] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Pelagic  longline 
management:  comments 
due  by  5-10-02; 
published  4-10-02  [FR 
02-08689] 
Caribbean.  Gulf  of  Mexico, 
and  South  Atlantic 
fishenes — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  5-9-02; 
published  3-25-02  [FR 
02-07128] 
Northeastern  United  States 
fisheries — 
Atlantic  hagfish; 
comments  due  by  5-6- 
02;  published  4-5-02 
[FR  02-08335] 
COMMERCE  DEPARTMENT 
Nation-il  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  5-9- 
02;  published  4-24-02 
[FR  02-10083] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Manne  mammals 
Incidental  taking — 
Gulf  of  Mexico;  oil  and 
gas  stnjcture  removal 
activities,  bottlenose 
and  spotted  dolphins: 
comments  due  by  5-6- 
02;  published  4-19-02 
[FR  02-09519] 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Hormone  replacement 
therapy  products 
containing  progestogen 
and  estrogen 
substances:  exemption; 
comments  due  by  5-6- 
02.  published  2-19-02 
[FR  02-03999] 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
Freedom  of  Information  Act, 
Pnvacy  Act,  et  al.; 


Implementation;  comments 
due  by  5-7-02;  published  3- 
15-02  [FR  02-06091] 
DEFENSE  DEPARTMENT 
Army  Department 
Corps  Regulatory  Program 
and  new  Historic 
Preservation  Advisory 
Council  regulations; 
comments  due  by  5-7-02; 
published  3-8-02  [FR  02- 
05653] 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 
Multiple  award  contracts; 
competition  requirements 
for  purchase  of  services; 
comments  due  by  5-6-02; 
published  4-1-02  [FR  02- 
07785] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR); 

Federal  and  federally-funded 
construction  projects; 
government  contractors' 
labor  relations;  open 
competition  and 
government  neutrality 
preservation;  comments 
due  by  5-6-02;  published 
3-7-02  [FR  02-05385] 
ENERGY  DEPARTMENT 
Personnel  Security  Assistance  _ 
Program;  security  police 
officer  positions;  eligibllitiy 
requirements;  comments 
due  by  5-6-02;  published  4- 
4-02  [FR  02-08134] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  5-10-02;  published  4- 
10-02  [FR  02-07223] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 
manufacturing  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08161] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 

manufacturing  industry; 

comments  due  by  5-6-02; 

published  4-5-02  [FR  02- 

08162] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Vegetable  oil  production; 
solvent  extraction; 


comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05862] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Vegetable  oil  production; 
solvent  extraction; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05863] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Puerto  Rico;  comments  due 
by  5-10-02;  published  4- 
10-02  [FR  02-08686] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08531] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08532] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08293] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08294] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08291] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08292] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 
California:  comments  due  by 

5-8-02:  published  4-8-02 

[FR  02-08287] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 
California:  comments  due  by 

5-8-02:  published  4-8-02 

[FR  02-08288] 
South  Carolina:  comments 

due  by  5-10-02:  published 

4-10-02  [FR  02  08685] 
Water  supply: 
National  primary  and 

secondary  dnnking  water 

regulations 

Aeromonas  hydrophilia  in 
drinking  water 
distnbufion  systems; 
analytical  method 
approval:  comments 
due  by  5-6-02: 
published  3-7-02  [FR 
02-05447] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 

Numbering  resource 
optimization:  comments 
due  by  5-6-02:  published 
4-5-02  [FR  02-08250] 
Digital  television  stations:  table 

of  assignments: 

Virginia:  comments  due  by 
5-9-02:  published  4-9-02 
[FR  02-08497] 
Radio  broadcasting: 

World  Radiocommunication 
Conferences:  frequency 
bands  below  28000  kHz: 
comments  due  by  5-8-02; 
published  4-8-02  [FR  02- 
07727] 

Radio  services,  special: 
Private  land  mobile  radio 
services — 
Public  safety 
communications 
improvement  in  800 
MHz  band,  and  900 
MHz  industnal/land 
transportation  and 
business  port  channels 
consolidation;  comments 
due  by  5-6-02; 
published  4-5-02  [FR 
02-08304] 

Radio  stations;  table  of 
assignments: 
Louisiana;  comments  due  by 

5-6-02;  published  4-5-02 

[FR  02-08196] 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  and  federally-funded 
construction  projects: 
government  contractors' 
labor  relations:  open 
competition  and 
government  neutrality 
preservation:  comments 
due  by  5-6-02:  published 
3-7-02  [FR  02-05385] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Medicare-Endorsed 
Prescnption  Drug  Card 
Assistance  Initiative 
Correction:  comments  due 
by  5-6-02:  published  3- 
15-02  [FR  C2-05129] 
Medicare-endorsed 
prescription  drug  card 
assistance  initiative 
Cross-reference; 
comments  due  by  5-6- 
02:  published  3-6-02 
[FR  02-05129] 
Medicare-endorsed 
prescription  drug  discount 
card  assistance  initiative 
for  State  sponsors 
Cross-reference: 
comments  due  by  5-6- 
02:  published  3-6-02 
[FR  02-05130] 
State  Children's  Health 
Insurance  Program: 
Allotments  and  grants  to 
States- 
Prenatal  care  for  unborn 
children;  eligibility: 
comments  due  by  5-6- 
02,  published  3-5-02 
[FR  02-05217] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
General  hospital  and 
personal  use  devices — 
Medical  washer  and 
medical  washer- 
disinfector:  classification: 
comments  due  by  5-8- 
02:  published  2-7-02 
[FR  02-03019} 
Orthopedic  devices — 
Resorbable  calcium  salt 
bone  void  filler  device: 
classification:  comments 
due  by  5-8-02: 
published  2-7-02  [FR 
02-03017] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  claims  collection: 


Administrative  wage 
garnishment,  comments 
due  by  5-7-02.  published 
3-8-02  [FR  02-05524] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting 
Alaska,  spnng/summer 
migratory  bird  subsistence 
harvest:  comments  due  by 
5-8-02,  published  4-8-02 
[FR  02-08384] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Federal  and  federally-funded 
construction  projects, 
government  contractors' 
labor  relations,  open 
competition  and 
government  neutrality 
preservation:  comments 
due  by  5-6-02   published 
3-7-02  [FR  02-05385] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 

facsimile:  games  similar  to 

bingo:  and  electronic 

computer,  or  other 

technologic  aids  to  Class  II 

games:  definitions; 

Comment  extension:: 
comments  due  by  5-6-02: 
published  4-29-02  [FR  02- 
10396] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Automated  flats:  new 
specifications,  comments 
due  by  5-6-02.  published 
4-17-02  [FR  02-09306] 

STATE  DEPARTMENT 

Visas,  nonimmigrant 

documentation: 

Automatic  visa  revalidation 
comments  due  by  S-6-02 
published  3-7-02  [FR  02- 
05325] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Commercial  vessels   literati 

servicing  intervals: 

comments  due  by  5-6-02; 

published  3-5-02  [FR  02- 

05211] 
Ports  and  waterways  safety: 

Fore  River  Channel. 
Weymouth.  MA:  safety 
zone:  comments  due  by 
5-10-02:  published  4-10- 
02  [FR  02-08591] 

Naval  Vessel  Protection 
Zones:  comments  due  by 
5-6-02:  published  3-20-02 
[FR  02-06766] 


TRANSPORTATION 
DEPARTMENT 

International  charter  flights. 
approval  standards; 
rulemaking  petition: 
comments  due  by  5-6-02 
published  3-21-02  (FR  02- 
06820; 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 
operations 
Light-spori  aircraft: 
comments  due  by  5-6-02. 
published  2-5-02  [FR  02- 
02302] 
Airworthiness  directives 
de  Havilland  Inc    comments 
due  by  5-10-02   published 
3-28-02  [FR  02-07417] 
Air  Tractor,  Inc  .  comments 
due  by  5-10-02   published 
3-11-02  [FR  02-05690] 
BomtJardier.  comments  due 
by  5-6-02   published  4-4- 
02  [FR  02-08174] 
Dormer  comments  due  by 
5-6-02,  published  4-5-02 
[FR  02-08285] 
Fokker   comments  due  by 
5-6-02   published  4-5-02 
[FR  02-08284] 
McDonnell  Douglas 
comments  due  by  5-6-02, 
published  3-21-02  'FR  02- 
06795] 
Textron  Lycoming 
comments  due  by  6-10- 
02    published  3-11-02  [FR 
02-05691] 
Airworthiness  standards 
Special  conditions- 
Airbus  Indusfne  Modei 
A340-500  and  -600 
senes  airplanes 
comments  due  by  5-8- 
02:  published  4-8-02 
[FR  02-07963] 
Class  D  airspace   comments 
due  by  5-6-02   published  4- 
2-02  [FR  02-07853] 
Class  E  airspace   comments 
due  by  5-6-02   published  4- 
2-02  [FR  02-0^854] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards 
Light  trucks   2005-2010 
model  years  comments 
due  by  5-8-02   published 
2-7-02  [FR  02-02874] 
Light  trucks   2005-2010 
model  years   correction, 
comments  due  by  5-6-02: 
published  4-22-02  [FR  02- 
09736] 
Motor  vehicle  safety 
standards 
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Tires:  performance 
requirements,  comments 
due  by  5-6-02;  published 
3-5-02  [FR  02-05151] 
Correction;  comments  due 
by  5-6-02;  published  4- 
3-02  [FR  02-08078] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol,  tobacco,  and  other 
excise  taxes 
Firearms  disabilities  for 
nonimmigrant  aliens  and 
import  permit 
requirements  for 
nonimmigrant  aliens 
bringing  firearms  and 
ammunition  into  US, 
comments  due  by  5-6-02. 
published  2-5-02  [FR  02- 
02715] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes; 
Unit-livestock-pnce  method; 
public  hearing;  comments 
due  by  5-6-02;  published 
2-4-02  [FR  02-02625] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Mutual  savings  associations, 
mutual  holding  company 
reorganizations,  and 
conversions  from  mutual  to 
stock  fomn;  comments  due 
by  5-9-02;  published  4-9-02 
[FR  02-07979] 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc; 


De  novo  review;  time  limit 

for  requests,  comments 
due  by  5-10-02   published 
3-11-02  [FR  02-05785] 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  con|unction 
with  -PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  hnp:// 
wwvi  nara  gov'fedreg/' 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US    Government  Pnnting 
Office    Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http// 
www.  access  gpo  gov/nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  1432/P.L.  107-160 

To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  3698  Inner 
Penmeter  Road  m  Valdosta. 
Georgia,  as  the  "fvlajor  Lyn 
Mcintosh  Post  Office 
Building     (Apr    18,  2002.  116 
Stat    123) 


H.R.  1748/P.L.  107-161 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  805  Glen  Bumie 

Road  in  Richmond,  Virginia, 

as  the  "Tom  Bliley  Post  Office 

Building",  (Apr   18,  2002;  116 

Stat.  124) 

H.R.  1749/P.L.  107-162 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  685  Tumberry  Road 

in  Newport  News,  Virginia,  as 

the  "Herbert  H,  Bateman  Post 

Office  Building".  (Apr,  18, 

2002;  116  Stat,  125) 

H.R.  2577/P.L.  107-163 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  310  South  State 

Street  in  St.  Ignace.  Michigan, 

as  the  "Bob  Davis  Post  Office 

Building".  (Apr,  18,  2002;  116 

Stat.  126) 

H.R.  2876/P.L.  107-164 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  in  Harlem,  Montana, 

as  the  "Francis  Bardanouve 

United  States  Post  Office 

Building".  (Apr.  18,  2002;  116 

Stat.  127) 

H.R.  2910/P.L.  107-165 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  3131  South  Crater 

Road  in  Petersburg,  Virginia, 

as  the  "Nonnan  Sisisky  Post 

Office  Building".  (Apr.  18, 

2002;  116  Stat.  128) 

H.R.  3072/P.L.  107-166 

To  designate  the  facility  of  the 

United  States  Postal  Service 


located  at  125  Main  Street  in 
Forest  City.  North  Carolina,  as 
the  "Vernon  Tariton  Post 
Office  Building",  (Apr,  18 
2002;  116  Stat    129) 

H.R.  3379/P.L.  107-167 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  375  Carils  Path  in 
Deer  Park,  New  York,  as  the 
'Raymond  M.  Downey  Post 
Office  Building".  (Apr.  18. 
2002;  116  Stat.  130) 

Last  List  April  8,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance  '^'our  sen.  ice 
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DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SE.ND  YOUR  MAILING  LABEL,  along  with 
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Stop:  SSOM,  Washington.  EXT  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Fonn 

Charge  your  order. 
It's  Easy! 

n  YES.  enter  my  subscnption(s)  as  follows:  To  fax  your  orders  (202i  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S69'J  each  per  year 


TTie  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subieci  to  change 


Company  or  personal  name 
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Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Supenniendeni  of  Documents 

I I  GPO  Deposit  Account 

n   VISA 
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MasterCard  .Account 
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your  order! 
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107th  Congress,  1st  Session,  2001 
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*6216 
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It's  Easy! ' 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscnptions  to  PUBLIC  LAW'S  for  the  l()7th  Congress.  1st  Session.  2001  for  $225  per  subscription. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25' 
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(Credit  card  expiration  date) 
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your  order! 
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NOTICES 

Trade  adjustment  assistance  eligibilitv  determinatidn 
petitions: 
RST  &  B  Quilting  8c  Bedding.  Inc.  et  dl.  21631-21632 

Education  Department 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection:  comment  request.  21640-21641 
Proposed  collectiem:  c:omment  request:  correction.  21641 
Grants  and  cooperative  agreements:  availability,  etc  : 
Information  disseminated  bv  Federal  agencies:  qualitv. 
objectivitv.  utilitv,  and  integrity  guidelines,  21641 
Postsecondary  education — 

American  Indian  Tribally  Controlled  Colleges  nnd 

Universities  Program.  21642-21644 
Child  Care  Access  Means  Parents  m  School  Prcjgram. 

21644-21645 
Teacher  Quality  Enhancement  Program.  21642 
Meetings: 

National  Assessment  Governing  Board.  21645-21646 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Offica 
See  Federal  Energy  Regulatory  Commissuin 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific.  Advisory 
Board — 
Idaho  National  Engineering  and  En\  ironmental 
Laboratory.  ID.  21646-21647 
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Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Consumer  products;  energy  conservation  program: 
Test  procedures — 

Dishwashers;  correction,  21566-21567 

Environmental  Protection  Agency 

RULES 

Air  pollutants;  hazardous:  national  emission  standards: 

Pesticide  active  ingredient  production;  withdrawn.  21579 
Air  pollution  control: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides  State  implementation  plan  call  and 
Section  126  petitions;  response  to  court  remand, 
21867-21901 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Miscellaneous  organic  chemical  and  coating 
manufacturing,  21612-21613 
Air  pollution  control;  new  motor  vehicles  and  engines: 
Nonroad  large  spark  ignition  engines  and  recreational 
engines  (marine  and  land-based):  emissions  control, 
21613-21617 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Utah,  21607-21612 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  21668-21669 
Pesticide,  food,  and  feed  additive  petitions: 

Interregional  Research  Project  (No.  4),  21671-21679 
Pesticide  registration,  cancellation,  etc.: 
Dimethoate:  correction,  21669 
Monsanto  Co.,  21669-21671 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Taylor  Lumber  &  Treating  Site.  OR,  21680 
Superfund  program: 
Prospective  purchaser  agreements- 
Gurley  Pesticide  Burial  Site,  NC,  21679-21680 
Water  pollution  control; 
Total  maximum  daily  loads — 
Mermentau  and  Vermilion/Teche  river  basins.  LA:  final 
agency  action  on  45  TMDLs.  21680-21681 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  21681- 
21682 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  21569-21572 

Empresa  Brasileira  de  Aeronautica  S.A.  (EMBRAER). 
21567-21569,  21572-21575 

Fairchild:  correction,  21803 
Class  D  and  Class  E2  and  E5  airspace.  21575-21576 
NOTICES 

Exemption  petitions;  summary  and  disposition;  correction, 
21803 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Non-dominant  carriers;  Communications  Act  Section  214; 
domestic  authorizations;  streamlining  measures 
implementation 
Correction,  21803 
Radio  stations:  table  of  assignments: 

Arizona,  21581-21582 

Arizona  and  Texas,  21582 

Pennsylvania,  21581 

Various  States,  21580-21581 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

California,  21618 
NOTICES 

Common  carrier  services: 
Sprint  Communications  Co.,  L.P.;  telecommunications 
services  between  United  States  and  Cuba,  21682 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  21682 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  21682 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Public  Service  Co.  of  New  Mexico  et  al.,  21650-21653 

Southern  California  Edison  Co.  et  al.,  21653 

TECO  Power  Services  Corp.  et  al.,  21653-21655 
Hydroelectric  applications,  21655-21657 
Meetings: 

Transmission  providers;  standards  of  conduct;  staff 
conference,  21657-21668 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  21647 

Columbia  Gulf  Transmission  Co.,  21647-21648 

Copper  Eagle  Gas  Storage,  L.L.C.,  21648 

Green  Mountain  Energy  Co.,  21648-21649 

Invenergy  Energy  Marketing  LLC,  21649 

San  Diego  Gas  &  Electric  Co.,  21649 

Texas  Eastern  Transmission,  L.P.,  21649 

Vandolah  Power  Co.,  L.L.C.,  21650 

Virginia  Electric  &  Power  Co.,  21650 

Federal  Highway  Administration 

NOTICES 

Grants  and  cooperative  agreenlents;  availability,  etc.: 
Transportation  Equity  Act  for  21st  Century; 
implementation — 
National  Corridor  Planning  and  Development  Program 
and  Coordinated  Border  Infrastructure  Program, 
21795-21796 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  21682-21683 
Ocean  transportation  intermediary  licenses: 
BCR  Freight  (USA)  Inc.  et  al..  21683 
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Federal  Reserve  System 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.; 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21683- 
21684 

Federal  Trade  Commission 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines,  21684 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans:  availability,  etc.: 

Crescent  Lake  National  Wildlife  Refuge.  NE."  21711-21712 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Anesthetic  and  Life  Support  Drugs  Advisory  Committee. 
21706 

Forest  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 

Ouachita  National  Forest.  AR  and  OK.  21621-21625 
Ozark-St.  Francis  National  Forests.  AR,  21625-21629 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  Medicaid  Serx'ices 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21685 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Urban  Scholars  Fellowship  Program.  21969^21974 

Inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Medicare  and  Federal  health  care  programs: 
Revisions  and  technical  corrections 
Correction.  21579-21580 

Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21801- 
21802 


International  Trade  Administration 

NOTICES 

Antidumping: 

Non-frozen  apple  luue  c:(incpntratp  from — 

China.  21633-21634 
Steel  concrete  reinforcing  bars  from — 

Turkey.  21634-21638  ' 
Structural  steel  beams  from — 
Korea.  21638 
Antidumping  and  cciunter\diiing  chilies: 
Five-year  (sunset)  re\ie\vs — 

Initiation  of  reviews.  21632-21633 
Overseas  trade  mission: 

Kuala  Lumpur.  Malaysia,  et  al.:  Franchising  Matchmaker 
Trade  Delegation  et  al..  21638-21639 

international  Trade  Commission 

NOTICES 

Agency  information  collection  arti\  ities: 

Submission  for  OMB  review;  ( omment  request.  21730- 
21731 
Import  investigations; 

Gas-turbo  compressor  systems  from — 

Japan,  21731-21733 
Ink  jet  print  cartridges  and  components.  21733-21734 

Justice  Department 

Sep  National  Institute  of  Corrections 

Labor  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 

Homeless  Veterans'  Reintegration  Program.  21736-21776 
Reports  and  guidance  documents;  availability,  etc 

Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21776- 
21777 


Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  21712- 
21713 
Environmental  statements;  notice  of  intent; 

Imperial  County.  CA;  United  States  Gypsum  Plaster  City 
wallboard  manufacturing  operations  and  Fish  Creek 
Quarry  operations.  21713-21714 
Realty  actions:  sales,  leases,  etc: 
Alaska,  21714 
Arizona,  21714-21715 
Colorado,  21715-21716 
Oregon,  21716-21717 
Utah. 21717-21718 

Management  and  Budget  Office 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21779 

Merit  Systems  Protection  Board 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21777 


VI 


Federal  Register/ Vol.  67,  No.  84/ Wednesday,  May  1.  2002 / Contents 


Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  21718-21729 

National  Archives  and  Records  Administration 

NOTICES 

Meetings: 
National  Industrial  Security  Program  Policy  Advisory 
Committee,  21777 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Child  restraint  systems- 
Improved  test  dummies,  new  or  revised  injury  criteria, 
and  extended  child  restraints  standards,  21805- 
21836 
Side  and  rear  impact  safety  protection  requirements, 
21835-21852 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  21796-21798 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Evenflo  Co.,  Inc.,  21798-21799 

Nationai  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Correctional  Management  of  Offenders  in  Community, 
21734-21736 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  21706-21707 
National  Institute  of  Child  Health  and  Human 

Development,  21708 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  21707 
National  Institute  of  General  Medical  Sciences.  21708- 

21709 
National  Institute  of  Mental  Health.  21707 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

21707-21708 
Scientific  Review  Center.  21709 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation — 
Leatherback  turtle  conservation  zone;  shrimp  trawling 
activities;  restrictions,  21585-21586 
Steelhead  in  southern  California;  range  extension.  21586- 
21598 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish  and  Gulf  of 
Alaska  groundfish;  Steller  sea  lion  protection 
measures;  amendment  and  correction.  21600- 
21606 
Caribbean,  Gulf  of  Mexico,  and  South  Atlantic  fisheries — 
U.S.  Caribbean  fishery  management  plans; 

Comprehensive  Fishery  Act  Amendment.  21598- 
21599 


PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions- 
Domestic  fishing;  general  provisions,  21618-21619 

NOTICES 

Meetings: 
Magnuson-Stevens  Act  provisions — 
Essential  fish  habitat  Steering  Committee,  21639-21640 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  21777 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  21778 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Molycorp,  Inc.,  21778-21779 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  21779 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  21779- 
21780 

Personnel  Management  Office 

NOTICES 

Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  21780 

Postal  Service 

NOTICES 

Postage  meters: 
Postage  evidencing  product  submission  procedures, 
21780-21785 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
National  Day  of  Prayer  (Proc.  7547),  21559-21560 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Dri^  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.:  correction, 
21803-21804 
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\'II 


Securities  and  Exchange  Commission 

NOTICES 

Reports  and  guidance  documents;  a\'ailability.  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21785 
Self-regulatory  organizations:  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc..  21785-21787 
Chicago  Stock  Exchange.  Inc..  21787-21788 
International  Securities  Exchange.  LLC,  21788-21789 
National  Association  of  Securities  Dealers.  Inc..  21789- 
21794 

State  Department 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  21794 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agencv  urine  drug  testing:  certified  laboratories 

meeting  minimum  standards,  list,  21709-21711 
Grants  and  cooperative  agreements:  availability,  etc.: 
Older  adults:  meeting  mental  health  services  needs; 
correction.  21711 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

West  Virginia,  21903-21932 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  21729-21730 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Union  Pacific  Railroad  Co..  21799-21800 

Trade  Representative,  Office  of  United  States 

NOTICES 

African  Growth  and  Opportunity  Act;  implementation: 
Senegal;  benefits  eligibility  determination.  21794-21795 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 


See  Research  and  Special  Programs  .Adminislrdtidn 

See  Surface  Transportation  Board 

Sep  Transportation  SecuritN'  .Administrdtiiin 

Transportation  Security  Administration 

RULES 

Aviation  secunt\  infrastructure  fees,  21582-21585 

Treasury  Department 

See  Customs  Ser\  u  e 

See  Internal  Rp\('nuf  Service 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department.  National  Highway  Traffic 
Safety  Administration.  21805-21852 
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21853-21866 

Part  IV 

Environmental  Protertinn  .'\genrv,  2i86"-2'!901 

Pan  V 

Interior  Department.  Surfacp  Mining  Rerlamation  and 
Enforcement  Office,  21903-21932 

Part  VI 

Agriculture  Department.  .Animal  and  Plant  Health 
Inspection  Service.  21933-21959 

Part  VII 

Commerce  Department   Census  Bureau.  21961-21967 

Part  VIII 

Housing  and  L'rban  Development  Department,  21 969-2 1'5"4 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7547  of  April  26.  2002 
National  Day  of  Prayer,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  our  Nation's  founding,  Americans  have  turned  to  prayer  for  inspiration. 
strength,  and  guidance.  In  times  of  trial,  we  ask  God  for  wisdom,  courage. 
direction,  and  comfort.  We  offer  thanks  for  the  countless  blessings  God 
has  provided.  And  we  thank  God  for  sanctifying  every  human  life  by  creating 
each  of  us  in  His  image.  As  we  observe  this  National  Day  of  Prayer,  we 
call  upon  the  Almighty  to  continue  to  bless  America  and  her  people. 

Especially  since  September  11,  millions  of  Americans  have  been  led  to 
prayer.  Thev  have  prayed  for  comfort  in  a  time  of  grief,  for  understanding 
in  a  time  of  anger,  and  for  protection  in  a  time  of  uncertainty.  We  have 
all  seen  God's  great  faithfulness  to  our  country.  America's  enemies  sought 
to  weaken  and  destroy  us  through  acts  of  terror.  None  of  us  would  p\er 
wish  on  anyone  what  happened  on  September  11th.  Yet  tragedv  and  sorrow 
none  of  us  would  choose  have  brought  forth  wisdom,  courage,  and  generosity 
In  the  face  of  terrorist  attacks,  prayer  provided  Americans  with  hope  and 
strength  for  the  journey  ahead. 

God  has  blessed  our  Nation  beyond  measure.  We  give  thanks  for  our  families 
and  loved  ones,  for  the  abundance  of  our  land  and  the  fruits  of  labor. 
for  our  inalienable  rights  and  liberties,  and  for  a  great  .Nation  that  leads 
the  world  in  efforts  to  preserve  those  rights  and  liberties.  We  give  thanks 
for  all  those  across  the  world  who  have  joined  with  America  in  the  fight 
against  terrorism.  We  give  thanks  for  the  men  and  women  of  our  miiitar\. 
who  are  fighting  to  defend  our  Nation  and  the  future  of  civilization. 

We  continue  to  remember  those  who  are  suffering  and  face  hardships  We 
pray  for  peace  throughout  the  world. 

On  this  National  Dav  of  Prayer.  I  encourage  Americans  to  remember  the 
words  of  St.  Paul:  "Do  not  be  anxious  about  anvthmg.  but  in  evervthing, 
by  prayer  and  petition,  with  thanksgiving,  present  your  requests  to  God." 
The  Congress,  by  Public  Law  100-307,  as  amended,  has  called  on  our 
citizens  to  reaffirm  the  role  of  prayer  in  our  society  and  to  honor  the 
religious  diversity  our  freedom  permits  by  recognizing  annually  a  "National 
Day  of  Prayer." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested   in  me  by  the  Constitution 


dS 


and  laws  of  the  United  States,  do  hereby  proclaim  May  2.  2001 
National  Day  of  Prayer,  I  ask  Americans  to  pray  for  God's  protection,  to 
express  gratitude  for  our  blessings,  and  to  seek  moral  and  spiritual  renewal. 
I  urge  all  our  citizens  to  join  in  observing  this  day  with  appropriate  programs, 
ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth 
day  of  April,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(FR  Doc    02-10959 
Filed  4-30-02:  8;45  ami 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  bool<s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-112-1] 
RIN  0579-AB45 

Karnal  Bunt  Compensation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  to  provide 
compensation  for  certain  growers  and 
handlers  of  grain  and  seed  affected  by 
Kamal  bunt  who  are  not  currently 
eligible  for  compensation,  and  for 
certain  wheat  grown  outside  the 
regulated  area  that  was  commingled 
with  wheat  grown  in  regulated  areas  in 
Texas.  The  payment  of  compensation  is 
necessary  in  order  to  encourage  the 
participation  of,  and  obtain  cooperation 
from,  affected  individuals  in  our  efforts 
to  contain  and  reduce  the  prevalence  of 
Kamal  bunt. 

DATES:  This  interim  rule  is  effective  May 
1,  2002.  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  July  1,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-112-1. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  Sta'tion  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  ttiat  your  comment 
refers  to  Docket  No.  01-112-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 


files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-112-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue. 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wwTv.ap/iJS.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  G.  Spaide,  Director  for 
Surveillance  and  Emergency  Programs 
Planning  and  Coordination,  PPQ, 
APHIS,  4700  River  Road  Unit  98, 
Riverdale,  MD  20737-1231;  (301)  734- 
7819. 
SUPPLEMENTARY  INFORMATION: 

Background 

Karnal  bunt  is  a  fungdi  disease  of 
wheat  [Triticum  aestivum).  durum 
wheat  (Triticum  durum),  and  triticale 
(Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Karnal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Karnal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  The  regulations 
regarding  Kamal  bunt  are  set  forth  in  7 
CFR  301.89-1  through  301.89-16 
(referred  to  below  as  the  regulations). 
Among  other  things,  the  regulations 
define  areas  regulated  for  Karnal  bunt 
and  restrict  the  movement  of  certain 
regulated  articles,  including  wheat  seed 
and  grain,  from  the  regulated  areas.  The 
regulations  also  provide  for  the  payment 
of  compensation  for  certain  growers, 
handlers,  seed  companies,  owners  of 
grain  storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  who  incurred  losses  and 


expenses  because  of  Karnal  bunt  during 
certain  years.  These  provisions  are  in 
§301.89-15,  "Compensation  for 
growers,  handlers,  and  seed  companies 
in  the  1999-2000  and  subsequent  crop 
seasons,"  and  §301.89-16. 
"Compensation  for  grain  storage 
facilities,  flour  millers,  and  National 
Sur\py  participants  for  the  1999-2000 
and  subsequent  crop  seasons." 

On  August  6,  2001.  the  Animal  and 
Plant  Health  Inspection  Service  (.\PHIS) 
published  in  the  Federal  Register  a  final 
rule  (66  FR  40839-10843.  Docket  No, 
96-016-37)  that  established  the 
compensation  levels  for  the  1999-2000 
growing  season  and  subsequent  years 
and  made  several  other  changes  to  the 
compensation  regulations  One  of  these 
changes  was  that,  after  the  2000-2001 
growing  season,  compensation  would 
no  longer  be  made  available  to  persons 
growing  or  handling  crops  that  were 
knowingly  planted  in  previously 
regulated  areas. 

We  have  recently  identified  and 
analvzed  five  situations  where  certain 
wheat  growers,  handlers,  and  other 
parties  covered  by  the  compensation 
regulations  appear  to  be  ineligible  to 
receive  compensation  for  grain  or  seed 
affected  by  Karnal  bunt  due  to 
restrictive  language  used  in  the 
regulations  that  did  not  anticipate 
certain  complications  in  the  harvest  and 
storage  of  grain  that  arose  following 
discover)-  of  Karnal  bunt  in  four 
counties  in  northern  Texas  The 
situations  we  are  addressing  primarily 
affect  growers  and  handlers  in  Texas, 
and  certain  handlers  who  moved  grain 
from  other  States  to  Texas  for  storage  In 
particular,  four  counties  in  northern 
Texas  became  regulated  areas  during  the 
latter  part  of  the  2000-2001  growing 
season,  and  due  to  the  need  to  quicky 
declare  these  counties  as  regulated 
areas,  we  were  unable  to  modif>'  the 
compensation  regulations  at  that  time  to 
address  certain  relevant  aspects  of  the 
wav  seed  and  grain  are  moved,  stored, 
and  used  in  the  newly  regulated  areas. 
We  are  now  revising  the  compensation 
regulations  to  address  five  particular 
situations  in  Texas  regulated  areas 
These  cases  represent  unanticipated 
circumstances  applicable  only  to  the 
2000-2001  growing  season  where  we 
believe  the  parties  affected  should,  in 
fairness,  be  eligible  for  compensation. 

We  are  revising  the  compensation 
regulations  to  allow  persons  included  in 
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these  five  situations  to  apply  for 
compensation.  The  situations  covered 
by  these  regulatory  changes  are 
described  below. 

Compensation  for  Certain  Kamal  Bunt 
Negative  Wheat 

In  2001,  we  have  added  four  counties 
in  Texas  (Archer.  Baylor,  Throckmorton, 
and  Young  Counties)  to  the  list  of 
Kamal  bunt  regulated  areas  (66  FR 
32209-32210,  Docket  No.  01-058-1. 
June  14,  2001.  and  66  FR  37575-37576. 
Docket  No.  01-063-1,  July  19,  2001). 
Approximately  7.4  million  bushels  of 
negative-tested  wheat  from  the  four 
counties  added  in  2001  are  currently 
stored  in  grain  elevators. 

Even  though  this  wheat  is  Karnal  bunt 
negative,  it  caiuiot  be  exported  to  major 
markets  as  it  normally  would  be. 
because  it  was  tested  after  harvest  at  the 
elevator,  not  in  the  field.  Major  foreign 
importers  will  accept  U.S.  wheat  only  if 
it  can  be  certified  as  coming  from  an 
area  where  Kamal  bunt  is  not  known  to 
exist.  Such  certification  is  currently 
based  on  testing  at  the  field  level. 

For  this  reason,  when  a  producer  near 
an  area  affected  by  Kamal  bunt  knows 
his  wheat  is  dcolined  for  export,  he 
generally  arranges  to  have  his  fields 
tested  for  Kamal  bunt.  However,  in 
northem  Texas  this  past  crop  season, 
most  wheat  had  already  been  harvested 
when  Karnal  bunt  was  discovered  in  the 
four  counties  subsequently  added  as 
regulated  areas,  so  that  wheat  could 
only  be  tested  in  bins.  The  result  is  that 
approximately  7.4  million  bushels  of 
this  wheat  are  still  in  storage,  cannot  be 
exported,  must  move  under  limited 
permit,  and  are  currently  ineligible  for 
compensation  under  the  regulations. 

We  are  making  this  wheat  eligible  for 
compensation  payments  by  adding  a 
new  paragraph  (d)  to  §  301.89-15, 
"Compensation  for  growers,  handlers, 
and  seed  companies  in  the  1999-2000 
and  subsequent  crop  seasons."  This  new 
paragraph  reads  as  follows:  "(d)  Special 
allowance  for  negative  wheat  grown  in 
Archer,  Baylor,  Throckmorton,  and 
Young  Counties.  TX.  in  the  2000-2001 
growing  season.  Notwithstanding  any 
other  provision  of  this  section,  wheat 
that  was  harvested  from  fields  in 
Archer,  Baylor,  Throckmorton,  or  Young 
Counties,  TX,  in  the  2000-2001  growing 
season,  and  that  tested  negative  for 
Kamal  bunt  after  harvest,  is  eligible  for 
compensation  in  accordance  with 
paragraph  (a)  of  this  section." 

Compensation  for  the  Cost  of  Replacing 
Uncertified  Seed 

With  regard  to  seed,  the  regulations  in 
effect  prior  to  this  rule  limit 
compensation  payments  to  certified 


seed  and  seed  being  grown  as  certified 
seed.  This  provision  does  not  address 
compensation  in  situations  where  a 
producer  holds  back  grain  from  sale  in 
order  to  use  it  as  seed  the  next  season. 
This  practice  of  holding  back  grain  for 
use  as  seed  is  common  in  regulated 
areas  of  Texas  but  is  rare  in  other 
regulated  States.  The  regulations  do  not 
address  losses  associated  with  the 
inability  of  producers  to  use  held-back 
grain  as  seed  for  planting  the  next  year's 
crop  if  Kamal  bunt  spores  are  detected 
in  that  grain.  Because  they  cannot  use 
spore-positive  held-back  grain  as  seed 
for  planting,  growers  must  purchase 
replacement  seed  to  plant  next  year's 
crop. 

Growers  who  hold  back  wheat  in 
order  to  use  it  as  seed  only  to  find  that 
it  contains  Karnal  bunt  spores  may  be 
able  to  sell  that  wheat  as  grain,  but  the 
cost  of  replacement  seed  will  exceed  the 
income  generated  from  the  sale  of  the 
seed  as  grain.  Approximately  176 
growers,  and  483,000  bushels  of 
uncertified  seed,  are  affected  by  this 
situation.  The  growers  involved  will 
incur  losses  between  $2  and  $3  per 
bushel.  As  an  incentive  for  program 
participation,  we  intend  to  partially 
mitigate  this  loss  by  changing  the 
regulations  to  make  producers  in  this 
situation  eligible  for  compensation  for 
held-back  grain  intended  for  use  as  seed 
that  is  determined  to  be  Kamal  bunt 
spore-positive.  The  current 
compensation  cap  on  both  grain  and 
seed  is  Si. 80  per  bushel  in  an  area 
under  the  first  regulated  crop  season 
and  SO. 60  per  bushel  in  previously 
regulated  areas,  regardless  of  the  actual 
loss. 

To  accomplish  this  change,  we  are 
changing  the  last  sentence  of  the 
introductory  text  of  §  301 .89-1 5(a)  to 
read  "The  compensation  provided  in 
this  section  is  for  wheat  grain,  certified 
wheat  seed,  wheat  held  back  from 
harvest  by  a  grower  in  the  2000-2001 
growing  season  for  use  as  seed  in  the 
next  growing  season,  and  wheat  grown 
with  the  intention  of  producing  certified 
wheat  seed." 

Compensation  for  the  Cost  of  Disposing 
of  Uncertified  Treated  Seed 

Another  case  where  the  regulations  in 
effect  prior  to  this  rule  did  not  provide 
compensation  applies  to  the  owners  of 
uncertified  Kamal  bunt  spore-positive 
seed  that  has  been  treated  with 
fungicides  or  other  chemicals,  and  thus 
cannot  be  sold  as  grain.  The  regulations 
did  not  allow  compensation  for 
uncertified  seed,  or  provide  any 
reimbursement  for  disposal  costs.  An 
estimated  56.000  bushels  of  uncertified 
treated  seed  tested  positive  for  spores  in 


the  2000-2001  growing  season.  This 
treated  seed  cannot  be  used  for 
consumption  by  humans  or  animals:  it 
must  be  disposed  of  in  an  approved 
manner,  such  as  biuying  in  a  landfill  or 
on-farm  disposal. 

We  are  adding  a  paragraph  to  provide 
compensation  for  the  disposal  costs  for 
treated  uncertified  wheat  seed.  This 
compensation  for  disposal  costs  is  in 
addition  to  the  payments  discussed  in 
the  previous  section  regarding 
compensation  for  replacing  uncertified 
seed.  The  cost  to  bury  wheat  seed, 
whether  on  the  producer's  premises  or 
at  a  landfill,  is  about  $1.00  per  bushel. 
In  addition,  there  are  transportation 
costs  involved  in  moving  seed  to  a 
landfill,  which  average  about  $0.20  per 
bushel.  Therefore,  we  are  adding  new 
paragraph  §  301. 89-1 5(e)  to  read  as 
follows:  "(e)  Special  allowance  for 
disposal  costs  for  treated  uncertified 
wheat  seed  in  Archer,  Baylor, 
Throckmorton,  pnd  Young  Counties, 
TX.  in  the  2000-2001  growing  season. 
Notwithstanding  any  other  provision  of 
this  section,  growers  in  Archer,  Baylor, 
Throckmorton,  or  Young  Counties,  TX, 
who  own  treated  uncertified  wheat  seed 
that  tested  positive  for  Kamal  bunt 
spores  during  the  2000-2001  growing 
season  are  eligible  for  compensation  in 
accordance  with  this  paragraph.  The 
grower  is  eligible  for  compensation  for 
the  costs  of  disposing  of  such  wheat 
seed,  by  burial  on  the  grower's 
premises,  by  burial  at  a  landfill,  or 
through  another  means  approved  by 
APHIS.  The  compensation  for  disposing 
of  wheat  seed  by  burial  on  the  grower's 
premises  is  $1.00  per  bushel.  The 
compensation  for  disposing  of  wheat 
seed  by  burial  at  a  landfill,  or  through 
another  means  approved  by  APHIS,  is 
the  actual  cost  of  disposal,  up  to  $1.20 
per  bushel,  as  verified  by  receipts  for 
disposal  costs.  To  apply  for  this 
compensation,  the  grower  must  submit 
a  Kamal  Bunt  Compensation  Claim 
form,  provided  by  die  Farm  Service 
Agency,  aind  must  also  submit  a  copy  of 
the  Kamal  bunt  certificate  issued  by 
APHIS  that  shows  the  Kamal  bunt  test 
results,  and  verification  as  to  the  actual 
(not  estimated)  weight  of  the  uncertified 
wheat  seed  that  tested  positive  for 
spores  (such  as  a  copy  of  a  facility 
weigh  ticket,  or  other  verification).  For 
seed  disposed  of  by  burial  at  a  landfill, 
the  grower  must  also  submit  one  or 
more  receipts  for  the  disposed  costs  of 
the  uncertified  wheat  seed,  showing  the 
total  bushels  destroyed  and  the  total 
disposal  costs  (landfill  fees, 
transportation  costs,  etc.)." 
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Compensation  for  Affected  Wheat 
Grown  Outside  of  Regulated  Areas 

Approximately  2.8  million  bushels  of 
wheat  stored  in  bins  in  Texas  is 
considered  Karnal  bunt  positive:  some 
of  this  wheat  was  grown  in  regulated 
areas  and  an  unknown  amount  was 
grown  by  Texas  producers  located 
outside  the  regulated  area  and  by 
producers  located  in  Oklahoma. 
Because  of  commingling,  all  2.8  million 
bushels — including  that  wheat  grown 
outside  of  the  regulated  area — is 
considered  positive.  The  regulations 
provide  that  to  be  eligible  for 
compensation,  the  wheat  must  be  grown 
in  a  State  where  the  Secretary  has 
declared  an  extraordinary  emergency 
and  must  meet  certain  other  criteria. 
Therefore,  prior  to  this  rule, 
compensation  could  be  paid  for  that 
portion  of  the  2.8  million  bushels  that 
was  grown  in  Texas,  but  the  wheat 
grown  in  Oklahoma  was  not  eligible  for 
compensation,  because  the  Secretan' 
has  not  declared  an  extraordinary' 
emergency  in  that  State. 

To  address  this,  we  are  adding  a  new 
sentence  to  §  301.89-15(a),  the 
paragraph  that  describes  eligibility  for 
compensation  of  growers  and  handlers. 
The  new  sentence  reads  "Growers  and 
handlers  of  wheat  grown  in  Oklahoma 
during  the  2000-2001  growing  season 
are  eligible  to  receive  compensation  if 
the  wheat  was  commingled  in  storage 
with  wheat  that  meets  the  above 
requirements  of  this  paragraph."  This 
change  allow-s  compensation  to  be  paid 
to  Oklahoma  growers  and  handlers 
whose  wheat  has  been  commingled  in 
Texas  with  Texas-grown  Karnal  bunt 
positive  wheat  during  storage.  The 
Oklahoma  growers  and  handlers  will 
receive  the  same  compensation  as  the 
Texas  growers:  i.e.,  payments  of  up  to 
S1.80  per  bushel. 

Eligibility  for  Compensation  in  the 
2001-2002  Crop  Season 

The  regulations  state  that,  beginning 
with  the  2001-2002  crop  season, 
growers  who  knowingly  plant  wheat  in 
previously  regulated  areas  are  not 
eligible  for  compensation.  We  included 
this  requirement  based  on  our  belief  that 
the  regulations  should  not  provide 
"insurance"  for  growers  who  knowingly 
take  the  risk  of  planting  in  an  area 
where  their  wheat  crop  faces  an 
increased  risk  of  testing  positive  for 
Karnal  bunt.  Growers  who  are  aware 
that  previously  regulated  areas  present  a 
greater  risk  of  contaminating  their  crop 
with  Karnal  bunt  can  choose  to  alter 
their  planting  or  contracting  decisions 
to  avoid  experiencing  losses  due  to 
Karnal  bunt.  However,  when  this  policy 


was  announced  in  the  August  6,  2001. 
final  rule,  growers  in  northern  Texas 
were  faced  with  a  situation  where  they 
had  incomplete  knowledge  upon  which 
to  base  their  business  decisions  for  the 
next  growing  season.  Karnal  bunt  was 
discovered  in  northern  Texas  well  into 
the  2000-2001  growing  season,  reducing 
the  time  growers  had  to  plan  for  the 
next  season.  While  APHIS  had  declared 
four  entire  counties  as  regulated  areas, 
there  had  been  only  limited  testing  of 
certain  fields  in  those  counties  (about 
150  fields  were  tested  before  the  final 
rule),  and  growers  knew  that  the 
regulated  area  might  be  either  reduced 
to  less  than  the  entire  counties,  or 
conversely  expanded  to  include  fields 
in  adjacent  counties,  depending  on 
future  test  results.  Therefore,  growers 
could  not  make  fully  informed  business 
decisions  on  whether  it  was  prudent  to 
plant  wheat  in  the  four  regulated 
counties,  or  adjacent  areas,  in  the  2001- 
2002  growing  season.  The  discovery  of 
Karnal  bunt  in  these  counties  also  came 
at  the  same  time  growers  were  making 
commitments  for  field  usage,  seed,  and 
equipment  for  the  next  growing  season, 
and  some  growers  had  already 
committed  to  growing  wheat  the 
following  year  in  what  became  a 
regulated  area.  Finally,  the  weather  and 
moisture  conditions  in  this  part  of 
northern  Texas  make  it  unlikely  that 
growers  could  successfully  substitute 
another  crop  for  wheat  in  the  regulated 
areas. 

For  these  reasons,  growers  in  the  four 
northern  Texas  counties  have  sought  1- 
year  deferral  of  the  regulator.' 
requirement  that  growers  who 
knowingly  plant  wheat  in  previously 
regulated  areas  are  not  eligible  for 
compensation.  We  agree  that  to  enforce 
the  requirement  in  this  case  would 
represent  an  unanticipated  and 
unintended  hardship  on  growers  in  the 
Texas  counties  of  Archer.  Baylor. 
Throckmorton,  and  Young,  and  are 
changing  the  regulations  to  make  this 
provision  take  effect,  with  regard  only  to 
only  those  counties,  beginning  with  the 
2002-2003  crop  season  instead  of  the 
2001-2002  crop  season.  This  deferral 
does  not  apply  to  the  27  fields  in 
northern  Texas  that  were  discovered  to 
be  infected  (i.e..  to  contain  one  or  more 
bunted  kernels)  in  the  course  of  Karnal 
bunt  surveys  in  2001.  as  owners  of  these 
fields  had  timely  notice  of  the  survey 
results  and  had  a  reasonable 
opportunity  to  change  their  planting 
plans  for  the  next  season. 

To  accomplish  this  change,  we  are 
adding  an  exception  to  the  second-to- 
last  sentence  of  the  introductory-  text  of 
§  301.89-15(b),  "Growers,  handlers,  and 
seed  companies  in  previously  regulated 


areas."  As  amended,  that  sentence 
reads:  "Growers,  handlers,  and  seed 
companies  in  previously  regulated  areas 
will  not  be  eligible  for  compensation  for 
wheat  from  the  2001-2002  and 
subsequent  crop  seasons;  except  that, 
for  growers  or  handlers  of  wheat 
har\ested  in  any  field  in  the  Texas 
counties  of  Archer.  Baylor. 
Throckmorton,  and  Young  during  the 
2000-2001  crop  season  that  has  not 
been  found  to  contain  a  bunted  wheat 
kernel,  this  requirement  applies  to 
compensation  for  wheat  from  the  2002- 
2003  and  subsequent  crop  seasons." 

Deadline  for  Submission  of  Claims 

As  discussed  previously,  this  rule 
extends  existing  compensation 
provisions  to  cover  certain  additional 
growers,  handlers,  and  owners  of  grain 
storage  facilities  to  mitigate  losses  and 
expenses  incurred  in  the  2000-2001 
crop  season  because  of  the  Karnal  bunt 
quarantine  and  emergency  actions.  The 
regulations  in  §301  89-1 5(c)  provide 
that  compensation  payments  to  growers, 
handlers,  and  seed  companies  will  be 
issued  by  the  Farm  Ser\ice  Agency 
(FSA),  and  that  claims  for  compensation 
must  be  received  by  FS.A  on  or  before 
March  1  of  the  year  following  the  crop 
season  during  which  the  losses 
occurred.  Thus,  claims  for 
compensation  for  the  2000-2001  crop 
season  were  due  on  March  1.  2002,  The 
regulations  in  §  301 .89-1 5(c)  also 
provide  that  the  .-Administrator  may 
extend  the  deadline,  upon  request  in 
specific  cases,  when  unusual  and 
unforeseen  circumstances  occur  that 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
these  dates.  Given  that  the  effective  date 
of  this  rule  falls  after  the  March  1.  2002. 
deadline  cited  above,  we  are  extending, 
for  a  period  of  90  days  from  the  effective 
date  of  this  rule,  the  2000-2001  crop 
season  claims  deadline  to  provide  for 
the  submission  of  claims  for  the 
compensation  provided  for  by  this 
interim  rule.  Such  claims  must  be 
received  by  FSA  on  or  before  |uly  30, 
2002. 

Emergency  Action 

This  rulemaking  is  necessan-  on  an 
emergency  basis  to  eliminate  tiie  risk 
presented  by  maintaining  large  stores  of 
Karnal  bunt-positive  wheat,  which 
cannot  be  destroyed  until  its  eligibility 
for  indemnity  is  clarified.  The 
indemnity  payments  authorized  by  this 
rule  are  also  necessary  in  order  to 
reduce  the  economic  effect  of  the  Karnal 
bunt  regulations  on  affected  wheat 
growers  and  other  individuals  and  to 
help  obtain  cooperation  from  affected 
individuals  in  our  efforts  to  contain  and 
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reduce  the  prevalence  of  Kamal  bunt. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
conunent  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  {see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  extends  existing 
compensation  provisions  to  cover 
certain  additional  growers,  handlers, 
and  owners  of  grain  storage  facilities  to 
mitigate  losses  and  expenses  incurred  in 
the  2000-2001  crop  season  because  of 
the  Kamal  bunt  quarantine  and 
emergency  actions.  The  affected  parties 
are  primarily  growers  and  hamdlers  in 
four  northern  Texas. 

Below  is  an  economic  analysis  for  this 
interim  rule.  The  economic  analysis 
provides  a  cost-benefit  analysis  as 
required  by  Executive  Order  12866  and 
an  analysis  of  the  potential  economic 
effects  on  small  entities  as  required  by 
the  Regulatory  Flexibility  Act. 

The  following  economic  analysis 
indicates  that  the  cost  of  the  rule  would 
be  about  $4.8  million.  It  would  be 
necessary  to  obtain  these  funds  from  the 
Commodity  Credit  Corporation.  Benefits 
cannot  be  monetized  with  acciu^cy,  but 
would  include  averting  future  wheat 
crop  losses  that  would  occur  without 
the  improved  producer  participation 
this  rule  is  expected  to  achieve. 

Benefits  would  also  include  greater 
likelihood  of  grower  cooperation  in 
Kamal  bunt  testing  requirements  and 
participation  in  the  National  Kamal 
Bunt  Survey. 

Compensation  for  Certain  Kama!  Bunt- 
Negative  Wheat 

Prior  to  this  mle,  the  regulations  did 
not  allow  for  compensation  for  any 
Kamal  bunt-negative  wheat.  '  This  mle 


allows  compensation  for  losses 
associated  with  certain  negative  wheat, 
i.e.,  elevator-tested-negative  wheat 
harvested  in  the  2000-2001  crop  season 
in  northern  Texas.  The  level  of 
compensation  offered  is  the  same  as  that 
currently  being  offered  for  positive- 
testing  grain  and  certified  seed  in  first 
regulated  areas,  i.e.,  up  to  $1.80/bushel. 
The  four-county  regulated  area  in 
northern  Texas  became  a  regulated  area 
in  the  2000-2001  crop  season. 

Approximately  7.4  million  bushels  of 
negative-tested  wheat  from  the  four- 
county  regulated  area  in  northem  Texas 
is  currently  stored  in  grain  elevators. 
Even  though  it  is  Kamal  bunt-negative, 
this  wheat  cannot  be  exported  to  major 
markets  as  it  normally  would  be  because 
it  was  tested  after  harvest  at  the 
elevator,  not  in  the  field.  (Major  foreign 
importers  will  accept  U.S.  wheat  only  if 
it  can  be  certified  as  coming  from  an 
area  where  Kamal  bunt  is  not  known  to 
exist.  Such  certification  is  cturently 
based  on  testing  at  the  field  level.)  In 
northem  Texas  this  past  crop  season, 
most  wheat  had  already  been  harvested 
when  Kamal  bimt  was  discovered,  so  it 
could  only  be  tested  in  bins.  The  glut  on 
the  local  domestic  market  created  by  the 
absence  of  an  export  outlet,  and  the 
reluctance  of  some  mills  to  accept 
"tainted"  wheat  that  may  move  only 
under  a  limited  permit,  have  severely 
limited  the  market  for  this  negative 
wheat,  resulting  in  a  loss  in  its  value. 

The  loss  in  value  of  the  negative  grain 
is  estimated  at  about  $0.35/bushel. 
Based  on  this  per  bushel  loss  estimate, 
compensation  will  total  about  $2.6 
million  for  all  7.4  million  bushels  of 
grain. 

It  is  estimated  that  approximately  20 
to  30  handlers  will  be  affected  by  this 
mle,  including  two  handlers  who, 
together,  account  for  70  percent  of  the 
7.4  million  affected  bushels. 

Compensation  for  the  Cost  of  Replacing 
Certain  Uncertified  Seed 

Prior  to  this  mle,  the  regulations 
limited  compensation  payments  to 
certified  seed  and  seed  being  grown  as 
certified  seed,  and  did  not  address 
losses  associated  with  the  inability  of 
growers  to  use  held-back  grain  that  is 
found  to  be  spore-positive  for  planting 
the  next  year's  crop.  This  mle  makes 


'  This  is  because  there  are  no  regulatory 
restrictions  on  the  movement  of  negative  wheat. 


and  thus  generally  no  costs  or  losses  imposed  on  ^ 
Its  owners.  However,  there  is  precedent  for  paying 
compensation  for  negative  wheat  when  its  value  is 
affected  by  movement  restrictions  applied  to 
positive  wheat.  In  the  1995-1996  crop  season,  when 
Kamal  bunt  was  first  discovered  in  Arizona, 
compensation  was  paid  for  the  loss  in  value  of 
negative-testing  wheat,  due  to  regulatory 
restrictions  that  existed  at  that  lime,  which 
included  a  requirement  that  the  negative-testing 
wheat  could  be  moved  only  under  a  limited  permit. 


compensation  available  for  such  losses 
on  a  one  crop  season-only  basis,  i.e.,  for 
grain  grown  in  the  2000-2001  crop 
season  intended  for  use  in  planting  the 
2001-2002  season's  crop.  The  level  of 
compensation  offered  is  the  same  as  that 
currently  being  offered  for  positive- 
testing  grain  and  certified  seed  in  the 
2000-2001  crop  season,  i.e.,  up  to 
$1.80/bushel  in  first  regulated  areas  and 
$0.60/bushel  in  previously  regulated 
areas. 

Growers  in  Texas  normally  hold  back 
a  quantity  of  grain  for  use  as  seed  in  the 
next  planting  season.  During  the  2000- 
2001  crop  season,  approximately 
483,000  bushels  of  ^is  seed  (457,000 
bushels  in  the  four  northem  Texas 
counties  and  26,000  bushels  in  San  Saba 
County,  Texas)  tested  negative  for 
bunted  kernels  but  positive  for  spores, 
which  means  that  it  can  be  used  for 
grain  but  not  seed.  Growers,  therefore, 
will  have  to  purchase  replacement  seed. 
However,  the  cost  of  replacement  seed 
will  exceed  the  income  generated  from 
the  sale  of  the  seed  as  grain,  meaning 
that  growers  involved  will  incur  losses. 
Grower  losses,  before  any  compensation 
from  USDA,  are  estimated  to  range 
between  $2  and  $3/bushel. 

Total  compensation  is  estimated  at 
$838,200;  i.e..  $822,600  for  the  457,000 
bushels  in  the  four  newly  regulated 
northem  Texas  counties  (457,000  x 
$1.80),  and  $15,600  for  the  26,000 
bushels  in  previously  regulated  San 
Saba  County  (26,000  x  $0.60).  Since 
grower  losses  are  expected  to  range 
between  $2  and  $3/bushel,  growers  and 
handlers  qualify  for  compensation  at  the 
maximum  levels  offered.  Approximately 
176  growers  will  be  affected  by  this 
aspect  of  the  rule. 

Compensation  for  the  Cost  of  Disposing 
of  Certain  Uncertified  Treated  Seed 

Prior  to  this  rule,  there  was  no 
compensation  for  the  cost  of  disposing 
of  uncertified  treated  seed  that  tests 
positive  for  spores  or  bunted  kemels. 
This  mle  allows  for  such  compensation 
on  a  one  crop  season-only  basis,  i.e.,  for 
seed  grown  in  the  2000-2001  crop 
season.  This  compensation  for  disposal 
costs  is  in  addition  to  the  payments 
discussed  in  the  previous  paragraphs 
regarding  compensation  for  replacing 
uncertified  seed.  The  level  of 
compensatioujaffered  for  the  cost  of 
disposing  of  uncertified  treated  seed 
that  tests  positive  for  spores  or  bunted 
kemels  is  $1.00/bushel,  or  up  to  $1.20/ 
bushel,  depending  on  whether  the  seed 
is  disposed  of  in  a  landfill  or  on-farm. 
The  former  is  for  on-farm  disposal,  the 
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latter  for  landfill  disposal. ^  The  landfill 
disposal  cost  of  Sl.OO/bushel  is  based 
on  a  telephone  survey  of  regional 
landfills  conducted  by  the  APHIS  Texas 
area  office. 

As  indicated  above,  approximately 
457,000  bushels  of  uncertified  seed 
grown  in  the  four  northern  Texas 
counties  in  the  2000-2001  crop  season 
tested  positive  for  spores.  Of  that  total, 
about  38,000  bushels  were  treated  with 
fungicides  prior  to  testing,  which  means 
that  it  cannot  be  used  for  consumption 
by  humans  or  animals:  it  must  be 
disposed  of  in  an  approved  manner,  e.g., 
burying  it  in  a  landfill  or  disposing  of 
it  on-farm.  Such  disposal  requirements 
impose  additional  costs  on  growers. 

hi  addition,  about  18,000  bushels  of 
uncertified  seed  grown  in  the  four 
northern  Texas  counties  in  the  2000- 
2001  crop  season  tested  positive  for 
bunted  kernels.  These  18,000  bushels, 
because  they  were  treated  with 
fungicides  prior  to  testing,  must  also  be 
disposed  of  in  an  approved  manner. 

For  all  56,000  bushels,  compensation 
is  estimated  to  total  $66,080.  This 
compensation  estimate  assumes  that 
50,400  bushels,  or  90  percent  of  the  total 
affected  bushels,  will  be  disposed  of  in 
a  landfill  at  a  cost  of  $1.20/bushel,  and 
that  the  remainder  (5,600  bushels)  will 
be  disposed  of  on-farm  at  a  cost  of 
$1.0oA)ushel.3  Approximately  15  to  20 
growers  will  be  affected  by  this  change. 

Compensation  for  Handlers  With 
Positive  Wheat  Grown  Outside  the 
Regulated  Area 

Prior  to  this  rule,  handlers  in  Texas 
were  not  eligible  for  compensation  for 
losses  associated  with  any  wheat  grown 
outside  the  regulated  area  that  was 
declared  positive  because  it  was 
commingled  in  storage  with  positive 
wheat  grown  in  the  regulated  areas.  This 
rule  offers  such  compensation.  The  level 


'For  landfill  disposal,  the  meLximum  level  of 
compensation  (i.e..  $1.20/bushel)  is  derived  based 
on  the  estimated  cost  to  buy  wheat  seed  at  a  landfill 
(Sl.OO/bushel)  and  the  estimated  cost  to  transport 
the  seed  to  the  landfill  (S0.20/bushel).  Although  on- 
farm  disposal  eliminates  the  need  to  transport  the 
seed  to  the  landfill,  that  disposal  method  still 
involves  additional  costs  for  growers.  For  these 
purposes,  it  is  assumed  that  the  cost  of  on-farm 
disposal  and  the  estimated  cost  of  landfill  disposal 
(excluding  transportation  costs]  are  the  same.  If  on- 
farm  disposal  costs  do  exceed  Sl.OO/bushel. 
growers  always  have  the  option  of  landfill  disposal. 
The  transportation  cost  of  S0.20/bushel  is  the 
approximate  cost  to  transport  one  bushel  of  wheat 
from  the  four  county  regulated  area  in  northern 
Texas  to  the  landfill  site,  near  Wichita  Falls.  Texas. 
In  January  2002.  the  Texas  Department  of  Natural 
Resources  began  accepting  applications  for  permits 
to  dispose  of  the  seed  at  the  landfill  site. 

^  For  several  reasons,  including  the  fact  that  many 
growers  lease  rather  than  own  their  land,  on-farm 
disposals  are  assumed  to  be  much  fewer  in  number 
than  landfill  disposals. 


of  compensation  offered  will  be  the 
same  as  that  currently  being  offered  for 
positive-testing  grain  and  certified  seed 
in  first  regulated  areas,  i.e.,  up  to  51.80/ 
bushel. 

Approximately  2.8  million  bushels  of 
Karnal  bunt-positive  wheat  is  stored  in 
bins  in  Texas,  including  a  relatively 
small  amount  (no  more  than  25,000 
bushels)  of  wheat  grown  by  producers 
located  in  Oklahoma.  (Because  of 
commingling,  all  of  the  grain — 
including  that  grown  outside  the 
regulated  area  is  considered  positive.) 
The  one  handler  who  owns  all  of  the 
Oklahoma-grown  wheat  has  incurred 
losses,  because  it  was  purchased  from 
the  Oklahoma  producers  at  the  price  for 
Karnal  bunt-negative  wheat  but  can  now 
be  sold  only  at  the  much  lower  price  for 
positive  wheat.  Prior  to  this  rule,  the 
regulations  provided  that,  for  handlers 
and  others  to  be  eligible  for 
compensation,  the  wheat  must  have 
been  grown  in  a  State  where  the 
Secretary  has  declared  an  extraordinar\' 
emergency  and  meet  certain  other 
criteria.  Thus,  compensation  was 
available  for  that  portion  of  the  2.8 
million  bushels  that  was  grown  in 
Texas,  but  the  wheat  grown  in 
Oklahoma,  because  the  Secretary  has 
not  declared  an  extraordinary 
emergency  in  that  State,  was  not  eligible 
for  compensation. 

Compensation  is  estimated  to  total  no 
more  than  $45,000  (25,000  bushels  x 
$1.80).  One  handler  will  be  affected  by 
this  aspect  of  the  rule. 

Eligibility  for  Compensation  in  2001- 
2002  Crop  Season 

The  regulations  in  effect  prior  to  this 
interim  rule  stated  that,  effective  with 
the  2001-2002  crop  season,  growers 
who  knowingly  plant  wheat  in 
previously  regulated  areas  are  not 
eligible  for  compensation.  This  rule 
defers,  for  1  year,  the  effective  date  of 
that  ineligibility  provision  with  regard 
to  the  foiu-county  regulated  area  in 
northern  Texas  (excluding  areas  in  or 
near  one  of  the  2  7  known  infected 
fields). 

Growers  in  northern  Texas  have 
argued  that,  because  of  limited  testing. 
they  and  USD  A  have  limited  knowledge 
about  the  status  of  fields  in  the 
regulated  area  and  the  risk  of  infection 
next  year.  The  growers  requested  the  1- 
vear  deferral  to  allow  for  the  completion 
of  next  year's  delimiting  survey. 

The  estimated  amount  of 
compensation  that  will  result  from  the 
1-year  deferral  for  growers  in  the  four- 
county  regulated  area  in  northern  Texas 
is  unknown,  because  future  infection 
rates  are  unknown.  However,  based  on 
operational  experience  conducting  the 


Karnal  bunt  program  in  other  areas, 
there  is  no  reason  to  believe  that  next 
year's  compensation  costs  will  be  higher 
than  this  year's  total.  If  43  percent  of  the 
5  million  bushels  expected  to  be 
produced  in  the  four-county  regulated 
area  during  2000-2001  turn  up  positive, 
the  compensation  would  total 
SI. 290,000  (2.150.00  bushels  x  $0.60). 
The  infection  rate  of  43  percent  is  an 
average  of  last  year's  infection  rate  in 
Arizona's  largest  production  area  and  in 
San  Saba  County,  TX.  This  aspect  of  the 
rule  will  affect  approximately  400  to 
450  growers  in  northern  Texas 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  rules  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  Growers 
and  handlers  of  wheat  grain  and  seed 
are  those  most  affected  by  this  rule.  It 
is  estimated  that  there  are  a  total  of  420 
to  480  wheat  growers  and  handlers 
potentially  affected  by  this  rule,  most  of 
whom  are  located  in  the  four  northern 
Texas  counties  of  Archer,  Baylor. 
Throckmorton,  and  Young.  Most  of 
these  entities  have  total  annual  sales  of 
less  than  $750,000.  the  Small  Business 
Administration's  threshold  for 
classifying  wheat  producers  as  small 
entities.  Accordingly,  most  economic 
impacts  of  this  rule  will  be  on  small 
entities. 

This  rule  is  expected  to  have  a 
positive  economic  impact  on  all  affected 
entities,  large  and  small.  Although  most 
of  the  affected  entities  are  small  in  size, 
the  bulk  of  this  rule's  benefits,  in  dollar 
terms,  are  likely  to  accrue  to  two  large 
handlers.  Compensation  for  Karnal 
bunt-related  losses  and  expenses  serves 
to  encourage  compliance  with  testing 
requirements  within  the  regulated  areas, 
thereby  aiding  in  the  preser\ation  of  an 
important  wheat  growing  region  in  the 
United  States.  It  also  ser\'es  to 
encourage  participation  in  the  National 
Karnal  Bunt  Sur\'ey  program. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V  ) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  lustice 
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Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no  new- 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711.  7712,  7714. 
7731,  7733,  7751,  7752.  7753,  and  7754;  7 
CFR  2.22,  2.80.  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II,  Pub.  L.  106-113.  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II.  Pub. 
L.  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  Section  301.89-15  is  amended  as 
follows: 

a.  In  the  introductory  text  of 
paragraph  (a),  by  removing  the  last  two 
sentences  and  by  adding  three  sentences 
in  their  place  to  read  as  follows. 

b.  In  tne  introductory  text  of 
paragraph  (b),  by  removing  the  last  two 
sentences  and  by  adding  two  sentences 
in  their  place  to  read  as  follows. 

c.  By  adding  new  paragraphs  (d)  and 
(e)  to  read  as  follows. 

§  301 .89-1 5    Compensation  for  growers, 
handlers,  and  seed  companies  in  the  1999- 
2000  and  subsequent  crop  seasons. 

***** 

(a)  *   *  *  Growers  and  handlers  of 
wheat  grown  in  Oklahoma  during  the 
2000-2001  growing  season  are  eligible 
to  receive  compensation  if  the  wheat 
was  commingled  in  storage  with  wheat 
that  meets  the  above  requirements  of 
this  paragraph.  Growers,  handlers,  and 
seed  companies  in  areas  under  the  first 
regulated  crop  season  are  eligible  for 
compensation  for  1999-2000  or 
subsequent  crop  season  wheat  and  for 
wheat  inventories  in  their  possession 
that  were  unsold  at  the  time  the  area 
became  regulated.  The  compensation 
provided  in  this  paragraph  is  for  wheat 
grain,  certified  wheat  seed,  wheat  held 


back  from  harvest  by  a  grower  in  the 
2000-2001  growing  season  for  use  as 
seed  in  the  next  growing  season,  and 
wheat  grown  with  the  intention  of 
producing  certified  wheat  seed. 
***** 

(b)  *   *   *  Growers,  handlers,  and  seed 
companies  in  previously  regulated  areas 
will  not  be  eligible  for  compensation  for 
wheat  from  the  2001-2002  and 
subsequent  crop  seasons;  except  that, 
for  growers  or  handlers  of  wheat 
harvested  in  any  field  in  the  Texas 
counties  of  Archer,  B  ivlor. 
Throckmorton,  and  Young  during  the 
2000-2001  crop  season  that  has  not 
been  found  to  contain  a  bunted  wheat 
kernel,  this  requirement  applies  to 
compensation  for  wheat  from  the  2002- 
2003  and  subsequent  crop  seasons.  The 
compensation  provided  in  this 
paragraph  is  for  wheat  grain,  certified 
wheat  seed,  and  wheat  grown  with  the 
intention  of  producing  certified  wheat 
seed. 
***** 

(d)  Special  allowance  for  negative 
wheat  grown  in  Archer,  Baylor, 
Throckmorton,  and  Young  Counties, 
TX.  in  the  2000-2001  growing  season. 
Notwithstanding  any  other  provision  of 
this  section,  wheat  that  was  harvested 
from  fields  in  Archer,  Baylor, 
Throckmorton,  or  Young  Counties,  TX, 
in  the  2000-2001  growing  season,  and 
that  tested  negative  for  Kamal  bunt  after 
harvest,  is  eligible  for  compensation  in 
accordance  with  paragraph  (a)  of  this 
section. 

(e)  Special  allowance  for  disposal 
costs  for  treated  uncertified  wheat  seed 
in  Archer,  Baylor.  Throckmorton,  and 
Young  Counties,  TX,  in  the  2000-2001 
growing  season.  Notwithstanding  any 
other  provision  of  this  section,  growers 
in  Archer.  Baylor,  Throckmorton,  or 
Young  Counties,  TX,  who  own  treated 
uncertified  wheat  seed  that  tested 
positive  for  Karnal  bunt  spores  during 
the  2000-2001  growing  season  are 
eligible  for  compensation  in  accordance 
with  this  paragraph.  The  grower  is 
eligible  for  compensation  for  the  costs  of 
disposing  of  such  wheat  seed,  by  burial 
on  the  grower's  premises,  by  burial  at  a 
landfill,  or  through  another  means 
approved  by  APHIS.  The  compensation 
for  disposing  of  wheat  seed  by  burial  on 
the  grower's  premises  is  $1.00  per 
bushel.  The  compensation  for  disposing 
of  wheat  seed  by  burial  at  a  landfill,  or 
through  another  means  approved  by 
APHIS,  is  the  actual  cost  of  disposal,  up 
to  SI. 20  per  bushel,  as  verified  by 
receipts  for  disposal  costs.  To  apply  for 
this  compensation,  the  grower  must 
submit  a  Karnal  Bunt  Compensation 
Claim  form,  provided  by  FSA,  and  must 


also  submit  a  copy  of  the  Karnal  bunt 
certificate  issued  by  APHIS  that  shows 
the  Karnal  bunt  test  results,  and 
verification  as  to  the  actual  (not 
estimated)  weight  of  the  uncertified 
wheat  seed  that  tested  positive  for 
spores  (such  as  a  copy  of  a  facility 
weigh  ticket,  or  other  verification).  For 
seed  disposed  of  by  burial  at  a  landfill 
the  grower  must  also  submit  one  or 
more  receipts  for  the  disposal  costs  of 
the  uncertified  wheat  seed,  showing  the 
total  bushels  destroyed  and  the  total 
disposal  costs  (landfill  fees, 
transportation  costs,  etc.). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0182) 

Dated:  Done  in  Washington,  DC,  this  26th 
day  of  April  2002. 
Bill  Hawks, 

Under  Secretary' for  Marketing  and  Regulatory 
Programs. 
|FR  Doc.  02-10723  Filed  4-30-02;  8:45  am] 

BILLING  CODE  3410-34-U 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  Number  EE-RM/rP-99-500] 
RIN  1904-AB04 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Dishwashers;  Correction 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy, 

action:  Final  rule;  correction. 


summary:  The  Department  of  Energy 
(DOE)  published  a  final  rulemaking 
amending  its  test  procedure  for 
dishwashers  on  December  18,  2001. 
This  document  corrects  the  test 
procedure  in  the  amendatory  language 
of  that  rulemaking  and  makes  revisions 
to  a  reference  to  an  appendix  section 
and  to  the  equations  for  determining  the 
water  energy  consumption  per  cycle 
using  gas-heated  or  oil-heated  water. 
EFFECTIVE  DATE:  June  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202)  586- 
8714,  email:  barbara.twigg@ee.doe.gov, 
or  Francine  Pinto,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
GC-72, 1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0121.  (202) 
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586-7432,  email: 
francine.pinto@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  corrects  the  test  procedure  in 
a  final  rule  published  in  the  Federal 
Register  on  December  18,  2001  (66  FR 
65091),  regarding  Energy  Conservation 
Program  for  Consumer  Products:  Test 
Procedure  for  Dishwashers.  This 
correction  revises  a  reference  to  an 
appendix  section  and  revises  the 
equations  for  determining  the  water 
energy  consumption  per  cycle  using  gas- 
heated  or  oil-heated  water. 

In  rule  document  FR  Doc.  01-18429. 
appearing  on  page  65091,  in  the  issue  of 
Tuesday.  December  18,  2001,  the 
following  corrections  are  made: 

PART  430— {CORRECTED] 

§430.23    [Corrected] 

1.  On  page  65096  in  the  first  column, 
§430.23(c)(l)(ii)(B)  is  corrected  to  read 
as  follows: 

(B)  For  dishwashers  not  having 'a 

truncated  normal  cycle, 

EAOC  =  N  X  D^  X  En 

where,  N  and  De  are  defined  in 

paragraph  (c){l)(i)  of  this  section, 

En=  the  total  electrical  energy 

consumption  per  cycle  for  the 
normal  cycle  as  defined  in  section 
1.5  of  appendix  C,  in  kilowatt-hours 
and  determined  according  to 
section  5.4  of  appendix  C  to  this 
subpart, 

Et=  the  total  electrical  energy 

consumption  per  cycle  for  the 
truncated  normal  cycle,  in  kilowatt- 
hours  and  determined  according  to 
section  5.4  of  appendix  C  to  this 
subpart." 

2.  On  page  65097  in  the  second 
column,  in  Appendix  C  to  Subpart  B  of 
Part  430.  Sections  5.3.  5.3.1,  and  5.3.2 
are  corrected  to  read  as  follows: 

"5.3    Water  energy  consumption  per 
cycle  using  gas-heated  or  oil-heated 
water.  Determine  the  water  energy 
consumption  for  dishwashers  according 
to  sections  5.3.1  and  5.3.2  of  this 
Appendix.  Use  the  notation  Wn  for  a  test 
of  the  normal  cycle  or  W,  for  a  test  of 
the  truncated  normal  cycle.  Note  that 
gas-heated  or  oil-heated  water  was  used. 

5.3.1     Dishwashers  that  operate  with  a 
nominal  140°  F  inlet  water  temperature, 
only.  For  each  test  cycle,  calculate  the 
water  energy  consumption  using  gas- 
heated  or  oil-heated  water,  VV.  expressed 
in  btu's  per  cycle  and  defined  as: 
W  =  V  X  T  X  C/e 
where, 

V  =  reported  water  consumption  in 
gallons  per  cycle,  as  measured  in 
section  4.3  of  this  Appendix, 


T  =  nominal  water  heater  temperature 

rise  =  90=  F, 
C  =  specific  heat  of  water  in  btu's  per 

gallon  per  degree  Fahrenheit  =  8.2, 
e  =  nominal  gas  or  oil  water  heater 

recover}'  efficiency  =  0.75. 

5.3.2     Dishwashers  that  operate  with  a 

nominal  inlet  water  temperature  of  120' 

F.  For  each  test  cycle,  calculate  the 

water  energy  consumption  using  gas 

heated  or  oil  heated  water,  VV,  expressed 

in  btu's  per  cycle  and  defined  as: 

W  =  V  X  T  X  C/e 

where. 

V  =  reported  water  consumption  in 

gallons  per  cycle,  as  measured  in 

section  4.3  of  this  Appendix. 
T  =  nominal  water  heater  temperature 

rise  =  70'  F. 
C  =  specific  heat  of  water  in  btu's  per 

gallon  per  degree  Fahrenheit  =  8.2. 
e  =  nominal  gas  or  oil  water  heater 

recover}'  efficiency  =  0.75.  "' 

Issued  in  Washington,  DC.  on  .\pril  26. 
2002. 
David  K.  Garman. 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy 

[FR  Doc.  02-1069.5  Filed  4-30-02.  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-Niyi-68-AD;  Amendment 
39-12730;  AD  2002-08-18] 

RIN2120-AA64 

Airworthiness  Directives;  Empress 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135  and  -145 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  EMBRAER  Model 
EMB-135  and  -145  series  airplanes. 
This  action  requires  repetitive 
inspections  (tests)  of  the  actuator 
clutches  of  the  primar}'  and  backup 
pitch  trim  systems  of  the  horizontal 
stabilizer  for  proper  pitch  trim 
indications,  and  replacement  of  the 
actuator,  if  necessar\'.  This  action  is 
necessar}'  to  prevent  loss  of  pitch  trim 
command  during  the  takeoff  and  climb 
phase  of  flight  due  to  improper  set  point 
of  the  actuator  clutches,  which  could 
result  in  high  pitch  control  forces  and 


consequent  reduced  controllability  of 
the  airplane  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  16.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Mav  16. 
2002 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  31.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (F.\A).  Transport 
.Airplane  Directorate.  ANM-114. 
.Attention:  Rules  Docket  No.  2002-NM- 
68-.AD.  1601  Lind  Avenue.  SW,, 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa  gov  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  2002-NM-68-AD  "  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP.  Brazil.  This 
information  may  be  examined  at  the 
FAA.  Transport  .Airplane  Directorate, 
1601  Lind  .Avenue.  SW  .  Renton. 
Washington:  or  at  the  FAA.  .Atlanta 
Aircraft  Certification  Office.  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  -Atlanta.  Georgia,  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  N'W  .  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Capezzuto,  .Aerospace  Engineer. 
Svstems  and  Flight  Test  Branch.  .ACE- 
li6A.  F.AA.  .Atlanta  .Aircraft 
Certification  Office.  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta.  Georgia  30349:  telephone  (770) 
703-6071;  fax  (770)  703-6097 
SUPPLEMENTARY  INFORMATION:  The 
Departmento  de  .Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  F.A.A  that  an 
unsafe  condition  mav  exist  on  certain 
EMBR.AER  Model  EMB-135  and  -145 
series  airplanes.  The  D.AC  advises  that 
reports  have  been  received  indicating 
loss  of  the  set  point  of  the  actuator 
clutches  of  the  primary  and  backup 
systems  of  the  horizontal  stabilizer  This 
condition,  if  not  corrected,  could  result 
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in  loss  of  pitch  trim  command  during 
the  takeoff  and  climb  phase  of  flight, 
which  could  result  in  high  pitch  control 
forces  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-27-0082,  dated  September  18, 
2001.  which  describes  procedures  for 
inspections  (tests)  of  the  actuator 
clutches  of  the  primar\'  and  backup 
pitch  trim  systems  of  the  horizontal 
stabilizer  for  proper  pitch  trim 
indications,  and  replacement  of  the 
actuator,  if  necessary.  The  service 
bulletin  describes  the  test  for  proper 
pitch  trim  indications  of  the  primary 
pitch  trim  system  as  applying  sequential 
nose-up  trim  commands  (maximum  of 
four  attempts)  of  3  seconds  each  from 
the  pilot  or  co-pilot  yoke  trim  switch, 
until  a  PIT  TRIM  1  INOP  or  PIT  TRIM 
2  INOP  message  appears,  which 
indicates  that  the  clutch  is  acceptable. 
The  test  for  proper  pitch  trim 
indications  of  the  backup  pitch  trim 
system  is  the  same,  but  is  done  using 
either  the  main  or  backup  trim  switches. 
If  there  is  no  message  and  the  measured 
voltage  during  the  trimming  attempts  is 
greater  than  1  volt,  the  clutch  is  slipping 
and  the  actuator  must  be  replaced  with 
an  improved  actuator. 

The  DAC  classified  this  service 
bulletin  as  mandatory  and  issued 
Brazilian  airworthiness  directive  2001- 
ia-02Rl.  dated  February  4.  2002.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 


of  the  actions  specified  in  the  service 
bulletin  described  previously. 

Applicability 

Brazilian  airworthiness  directive 
2001-10-02,  dated  November  15,  2001. 
was  superseded  by  airworthiness 
directive  2001-1 0-02R1.  dated  February 
4.  2002.  to  remove  airplane  serial 
number  145499  from  the  serial  numbers 
listed  in  the  applicability.  That  serial 
number  has  not  yet  been  removed  from 
the  effectivity  specified  in  the 
referenced  service  bulletin.  Therefore, 
the  applicability  specified  in  this  AD  is 
identical  to  that  in  airworthiness 
directive  2001-1&-02R1. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, . 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2002-NM-68-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact  . 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  ' 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obteuned  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-18     Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER): 
Amendment  39-12730.  Docket  2002- 
NM-68-AD. 
Applicability:  Model  EMB-135  and  -145 
series  airplanes:  rertifit:ated  in  any  category; 
serial  numbers  145004  through  145189 
inclusive:  145191  through  145362  inclusive: 
145364  through  145373  inclusive;  145375 
through  145411  inclusive;  145413  through 
145461  inclusive;  145463  through  145468 
inclusive:  145470:  145472  through  145482 
inclusive:  145485,  145486.  and  145488; 
145490  through  145494  inclusive;  145496 
through  145498  inclusive;  145500  through 
145502  inclusive;  145504  and  145507; 
145508  through  145512  inclusive;  145514. 
145515,  145517.  and  145518. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  mclude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  pitch  trim  command 
during  the  takeoff  and  climb  phase  of  flight 
due  to  improper  set  point  of  the  actuator 
clutches  of  the  horizontal  stabilizer,  which 
could  result  in  high  pitch  control  forces  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Repetitive  Inspections  (Tests)/Replacement 

(a)  Within  800  flight  hours  after  the 
effective  date  of  this  AD:  Do  an  inspection 
(test)  of  the  actuator  clutches  of  both  the 
primary  and  backup  pitch  trim  systems  of  the 
horizontal  stabilizer  for  proper  pitch  trim 
indications  per  EMBRAER  Service  Bulletin 
145-27-0082,  dated  September  18.  2001. 
Repeat  the  test  after  that  every  2.000  flight 
hours. 

(1)  If  either  test  indicates  that  the  clutch  is 
slipping  (no  PIT  TRIM  1  INOP  or  PIT  TRIM 
2  INOP  message  appears,  and  the  measured 
voltage  during  trim  attempts  is  greater  than 

1  volt),  before  further  flight,  replace  the 
applicable  actuator  with  an  improved 
actuator  and  before  further  flight,  repeat  the 
test. 

(2)  If  both  tests  indicate  that  the  clutch  is 
acceptable  (PIT  TRIM  1  INOP  or  PIT  TRIM 

2  INOP  message  appears),  repeat  the  test  at 
the  time  specified  in  paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  actuator  having  part 


number  362200-1007.  -1009,  -1011,  or 
-1013  on  any  airplane,  unless  the  actuator 
clutch  has  been  inspected  as  required  by 
paragraph  (a)  of  this  .AD 

Alternative  Methods  of  Compliance 

(r)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager.  .Mlanta 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  .Atlanta  .ACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Service  Bulletin  145-27- 
0082.  dated  September  18,  2001   This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5521a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225.  Sao 
lose  dos  Campos — SP.  Brazil.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center,  1895 
Phoenix  Boulevard,  suite  450,  .Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  .N'W,,  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  2001-10- 
02R1.  dated  February  4,  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
May  16.  2002. 

Issued  in  Renton,  Washington,  on  April  19. 
2002. 
Lirio  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-10246  Filed  4-30-02;  8:45  am) 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-107-AD:  Amendnwnt 
39-12728:  AD  2002-08-51] 

RIN2120-AA64 

Airworthiness  Directives:  Airbus  Model 
A300  B2  and  B4  Series  Airplanes 
Equipped  With  General  Electric  CF6- 
50  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2002-08-51  that  was  sent  previously  to 
ail  known  U.S.  owners  and  operators  of 
Airbus  Model  A300  B2  and  B4  series 
airplanes  equipped  with  General 
Electric  CF6-50  engines  by  individual 
notices.  This  AD  requires  deactivating 
both  thrust  reversers  and  revising  the 
airplane  flight  manual  (AFM)  to  require 
performance  penalties  during  certain 
takeoff  conditions  to  ensure  that  safe 
and  appropriate  performance  is 
achieved  for  airplanes  on  which  both 
thrust  reversers  have  been  deactivated. 
This  action  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  uncommanded  in-flight 
deployment  of  a  thrust  reverser.  which 
could  result  in  reduced  controllability 
of  the  airplane. 

DATES:  Effective  May  6.  2002.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2002-08-51 .  issued  ' 
April  8,  2002.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Mav  6. 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  31.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No  2002-NM- 
107-AD.  1601  Lind  Avenue.  SW  , 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
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holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-107-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie. 
1  Rond  Point  Maurice  Bellonte.  31707 
Blagnac  Ccdcx.  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-2797; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On  April 
8,  2002.  the  FAA  issued  emergency  AD 
2002-08-51,  which  is  applicable  to 
Airbus  Model  A300  B2  and  B4  series 
airplanes  equipped  with  General 
Electric  CF6-50  engines. 

The  FAA  has  received  a  report  that, 
on  Februarv'  16.  2002.  uncommanded 
deployment  of  a  thrust  reverser 
occurred  on  the  number  1  engine  of  a 
McDonnell  Douglas  Model  DC-10-30 
airplane  equipped  with  General  Electric 
CF6-50  engines.  The  uncommanded 
deployment  occurred  following  climb 
and  level-out  at  17.000  feet.  The 
flightcrew  reported  severe  buffeting  of 
the  airplane  with  yaw  to  the  left  and 
pitch  down  of  about  five  degrees.  The 
"REV  UNLOCK"  light  was  illuminated 
prior  to  onset  of  the  buffeting.  The 
flightcrew  shut  down  the  engine, 
dumped  fuel,  turned  back  to  the 
departure  airport,  and  landed  the 
airplane.  No  injuries  were  reported 
among  passengers  or  crew. 

Uncommanded  deployment  of  a 
thrust  reverser  with  a  dual  translating 
cowl  requires  a  minimum  of  two 
failures:  (1)  The  over  pressure  shut-off 
valve  (OPSOV)  must  let  pressure  enter 
into  the  thrust  reverser  actuation 
system:  and  (2)  the  directional  pilot 
valve  (DPV)  must  command  this 
pressure  in  the  deploy  direction.  The 
cause  of  the  presence  of  pressure  in  the 
thrust  reverser  system  has  not  been 
determined. 

Results  of  a  subsequent  investigation 
by  the  engine  manufacturer  revealed 


that  the  DPV  was  misassembled  during 
overhaul  by  the  DPV  manufacturer  in 
1997.  The  DPV  was  installed  on  the 
incident  airplane  in  1999.  The 
misassembly  involved  incorrect 
installation  of  a  washer  and  bushing  in 
the  DPV  piston/poppet  assembly. 
Results  of  vibration-table  testing  showed 
that  a  DPV  misassembled  in  this  way 
could  change  positions  from  "stow 
command  '  to  "deploy  command"  on  its 
own.  When  a  DPV  is  in  the  "deploy 
command"  position,  a  single  failure  of 
the  OPSOV  could  result  in  an 
uncommanded  deployment  of  the  thrust 
reverser  during  flight.  This  condition,  if 
not  corrected,  could  result  in  reduced 
controllabilitv  of  the  airplane. 

Model  A30'0  B2  and  B4  series 
airplanes  equipped  with  General 
Electric  CF6-50  engines  have  the  same 
nacelle  and  thrust  reverser  system  as  the 
airplane  on  which  the  event  described 
previously  occurred.  Since  a 
misassembled  DPV  may  be  installed  on 
Model  A300  B2  and  B4  series  airplanes, 
those  airplanes  may  be  subject  to  the 
unsafe  condition  identified  in  this  AD. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  A300/78A0023.  dated  April  5, 
2002,  which  describes  procedures  for 
deactivating  both  thrust  reversers  on 
Model  A300  B2  and  B4  series  airplanes. 
The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  this  AOT  as  mandatory  and 
issued  French  telegraphic  airworthiness 
directive  2002-189(8).  dated  April  5. 
2002.  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Explanation  of  Change  to  Emergency 
AD 

The  "Explanation  of  Relevant  Service 
Information"  section  of  the  emergency 
AD  states.  "The  DGAC  *   *   *  issued 
French  telegraphic  airworthiness 
directive  2001-523(B).  dated  April  5. 
2002.  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France."  The  number  of  the  French 
telegraphic  airworthiness  directive  as 
cited  in  the  emergency  AD  is  incorrect. 
The  correct  number  is'  2002-189(B).  The 
correct  number  has  been  cited  m  the 
section  above  as  well  as  in  NOTE  4  of 
this  amendment.  The  date  for  the 
French  telegraphic  airworthiness 
directive.  April  5.  2002,  is  conect  as 
cited. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 


operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above  as  it 
pertains  to  Airbus  Model  A300  B2  and 
B4  series  airplanes.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA . 
issued  emergency  AD  2002-08-51  to 
prevent  uncommanded  in-flight 
deployment  of  a  thrust  reverser,  which 
could  result  in  reduced  controllability 
of  the  airplane.  The  AD  requires 
deactivating  both  thrust  reversers  in 
accordance  with  the  AOT  described 
previously.  Additionally,  this 
airworthiness  directive  requires  revising 
the  FAA-approved  airplane  flight 
manual  (AFM)  to  require  performance 
penalties  during  certain  takeoff 
conditions  to  ensure  that  safe  and 
appropriate  performance  is  achieved  for 
airplanes  on  which  both  thrust  reversers 
have  been  deactivated.  On  an  interim 
basis,  this  AD  includes  a  penalty  of  five 
percent  of  the  acceleration-stop  distance 
for  takeoffs  on  wet  or  contaminated 
runways.  This  penalty  is  an  estimate 
that  is  necessary  to  provide  an 
acceptable  level  of  safety  until  we 
receive  more  information  and  a  more 
precise  performance  penalty  can  be 
established. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary'  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  April  8.  2002.  to  all 
known  U.S.  owners  and  operators  of 
Airbus  Model  A300  B2  and  B4  series 
airplanes  equipped  with  General 
Electric  CF6-50  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 


Federal  Register/ Vol.  67,  No.  84 /Wednesday,  May  1,  2002 /Rules  and  Regulations 


21571 


Similar  AD  Action  on  Other  Airplanes 

As  stated  above,  the  incident 
described  previously  occurred  on  a 
McDonnell  DouglasModel  DC-10-30 
airplane  equipped  with  General  Electric 
CF6-50  engines.  The  FAA  is  planning  to 
issue  an  airworthiness  directive  similar 
to  this  one,  to  require  revising  the  AFM 
and  deactivating  the  thrust  reversers 
under  certain  conditions  on  those 
airplanes.  Because  the  identified  unsafe 
condition  may  be  especially  critical  for 
Airbus  Model  A300  B2  and  34  series 
airplanes,  the  FAA  finds  it  appropriate 
to  proceed  with  this  action  applying  to 
those  airplanes  now. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-107-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034' Februarv'  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatorv 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  f  S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-51  Airbus:  Amendment  39-12728 
Docket  2002-N'M-107-AD. 
Applicability:  Model  A300  B2  and  B4 
series  airplanes  equipped  with  General 
Electric  CF6-50  engines,  certificated  in  any 
categon.'. 

Note  1:  .\irbus  Model  .^300  B4-600  series 
airplanes  (commonly  referred  to  as  ",^300- 
600  series  airplanes")  are  not  affected  bv  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^0  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  inc:lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  uncommanded  in-flight 
deployment  of  a  thrust  reverser,  accomplish 
the  following: 

Thrust  Reverser  Deactivation  and  .\FM 
Revision 

(a)  Within  72  clock  hours  after  the  effective 
dale  of  this  AD.  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this. ^D. 

(1)  Deactivate  both  thrust  reversers 
according  to  Airbus  A\\  Operators  Telex 
A300/78A0023.  dated  April  5,  2002. 

(2)  Revise  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AF.M)  to  include  the 
following  (this  ma\  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM): 

"When  the  runway  is  wet  or  contaminated, 
reduce  by  five  percent  the  corrected 
acceleration-stop  distance  resulting  from  the 
airplane  flight  manual  takeoff  performance 
analysis. 

(Note:  This  supersedes  any  relief  provided 
bv  the  Master  Minimum  Equipment  List 
(MMEL).)" 

Alternative  Methods  of  Compliance 

(b)  .-^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  .^NM-116,  F,^A, 
Transport  .Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FA.^  Principal  Maintenance  or 
Operations  Inspector,  as  applicable,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  an\.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  deactivation  of  thrust  reversers 
shall  be  done  in  accordance  with  Airbus  All 
Operators  Telex  A300/78A0023.  dated  April 
5.  2002.  This  incorporation  by  reference  was 
approved  b\'  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
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Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  mav  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NVV.,  suite  700.  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  telegraphic  airworthiness  directive 
2002-189(8).  dated  April  5.  2002. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
May  6.  2002.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2002-08-51, 
issued  April  8,  2002.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on  April  19. 
2002, 
Lino  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-10245  Filed  4-30-02:  8:45  ami 

BILUNG  COOe  «910-13-P 


AD  are  intended  to  prevent  damaged  or 
severed  bonding  jumpers,  which,  in  the 
event  of  a  lightning  strike,  could  result 
in  severed  elevator  control  cables  and 
consequent  reduced  elevator  control 
capability  and  reduced  controllability  of 
the  airplane.  This  AD  is  intended  to 
address  the  identified  unsafe  condition. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2002-Niyi-111-AD;  Amendment 
39-12733;  AD  2002-08-21] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  IModei  EMB-135  and  -145 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule:  request  for 
comments. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 
applicable  to  certain  EMBRAER  Model 
EMB-135ER  and  "135LR  series 
airplanes,  and  Model  EMB-145. 
-145ER.  -145MR,  and  -145LR  series 
airplanes,  that  currently  requires  a  one- 
time inspection  to  determine  if  the 
bonding  jumpers  that  connect  the 
horizontal  stabilizer  to  the  vertical 
stabilizer  are  properly  installed,  a  one- 
time inspection  to  determine  if  the 
supports  that  cormect  the  bonding 
jumpers  to  the  horizontal  stabilizer  are 
deformed,  and  corrective  actions  if 
necessary.  This  amendment  requires 
new  repetitive  inspections  to  detect 
discrepancies  of  both  vertical-to- 
horizontal  stabilizer  bonding  jumpers 
and  the  connecting  support  structure; 
and  corrective  action,  if  necessary.  This 
amendment  also  revises  the 
applicability  to  include  additional 
airplanes.  The  actions  specified  in  this 


DATES:  Effective  May  16,  2002. 

The  incorporation  by  reference  of 
EMBRAER  Alert  Service  Bulletin  145- 
55-A028,  dated  April  10,  2002,  as  listed 
in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
May  16.  2002. 

The  incorporation  by  reference  of 
EMBRAER  Alert  Service  Bulletin  145- 
55-A025.  dated  June  5,  2001.  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  5.  2001  (66  FR 
43768.  August  21.  2001). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  31,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
111-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-lll-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  PO  Box  343— CEP  12,225, 
Sao  Jose  dos  Campos— SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  the  FAA,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta.  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Capezutto.  Senior  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A, 
FAA.  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia 


30349;  telephone  (770)  703-6071;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  On  August 
13,  2001,  the  FAA  issued  AD  2001-17- 
04,  amendment  39-12395  (66  FR  43768, 
August  21,  2001),  applicable  to  certain 
EMBRAER  Model  EMB-135ER  and 
-135LR  series  airplanes,  and  Model 
EMB-145,  -145ER,  -145MR.  and 
-145LR  series  airplanes.  That  AD 
requires  a  one-time  visual  inspection  to 
determine  if  the  two  bonding  jumpers 
diat  connect  the  horizontal  stabilizer  to 
the  vertical  stabilizer  are  properly 
installed,  and  replacement  of  the  jumper 
with  a  new  jumper,  if  necessary.  That 
AD  also  requires  a  one-time  visual 
inspection  to  determine  if  the  supports 
that  connect  the  bonding  jumpers  to  the 
horizontal  stabilizer  are  deformed,  and 
corrective  actions,  if  necessary.  That  AD 
was  prompted  by  a  report  indicating 
that  a  post-lightning  strike  inspection  of 
a  Model  EMB-145  series  airplane 
revealed  that  the  bonding  jumpers  that 
electrically  bond  the  vertical  and 
horizontal  stabilizers  were  severed,  the 
elevator  cables  were  damaged,  one 
elevator  cable  was  severed,  and  the 
other  elevator  cable  had  arcing  damage. 
The  actions  required  by  that  AD  are 
intended  to  prevent  reduced  elevator 
control  capability,  and  consequent 
reduced  controllability  of  the  airplane, 
due  to  severed  bonding  jumpers. 

Actions  Since  Issuance  of  Previous  Rule 


Since  the  issuance  of  that  AD,  the 
Departmento  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  has  advised  that  a  recent 
lightning  strike  event  occurred  on  a 
Model  EMB-145  series  airplane. 
Subsequent  inspection  revealed  that 
both  bonding  jiunpers  of  the  horizontal- 
to-vertical  stabilizer  were  severed;  the 
control  cables  of  the  left  lower  and  right 
upper  elevators  near  the  rear  sectors  on 
the  horizontal-to-vertical  stabilizer  were 
also  severed.  The  results  of  the 
inspection  indicated  that  one  of  the 
bonding  jumpers  may  have  been 
damaged  or  severed  prior  to  the 
lightning  strike,  which  cculd  have 
resulted  in  the  lightning  cxurent  path 
traveling  through  the  elevator  control 
cables.  The  airplane  involved  in  the 
lightning  strike  event  had  been 
inspected  at  the  factory  using  the 
procedures  specified  in  EMBRAER  Alert 
Service  Bulletin  145-55-A025.  dated 
June  5.  2001.  which  is  required  by  AD 
2001-17-04.  Because  certain  airplanes 
had  already  been  inspected  per 
EMBRAER  Alert  Service  Bulletin  145- 
55-A025  at  the  factory,  they  were 
therefore  not  subject  to  the  requirements 
of  that  AD.  In  light  of  this  information. 
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the  FAA  finds  that  all  EMBRAER  Model 
EMB-145  and  -135  series  airplanes  are 
subject  to  the  identified  unsafe 
condition.  The  applicability  of  this  AD 
has  been  revised  accordingly. 

Explanation  of  Relevant  Service 
Information 

•  The  manufacturer  has  issued    . 
EMBRAER  Alert  Service  Bulletin  145- 
55-A028,  dated  April  10,  2002,  which 
describes  the  following  procedures: 

•  Repetitive  visual  inspections  of 
both  bonding  jumpers  of  the  horizontal- 
to-vertical  stabilizer  to  detect 
overstretching,  fraying,  or  other  damage: 
and  misalignment  or  other  incorrect 
installation; 

•  Repetitive  visual  inspections  of  the 
two  supports  that  connect  the  bonding 
jumpers  to  the  horizontal  stabilizer  to 
detect  deformation  and  signs  of  cracks 
or  ruptures;  and 

•  Inspection  of  any  discrepant 
support  to  assess  the  general  condition 
of  its  paint. 

The  alert  service  bulletin  also 
describes  procedures  for  corrective 
actions,  which  include  replacing  any 
discrepant  part  with  a  new  one  and 
restoring  the  support  paint.  The  DAC 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  Brazilian 
emergency  airworthiness  directive 
2001-06-03  Rl,  dated  April  11,  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

Alert  Service  Bulletin  145-55-A028 
refines  the  procedures  specified  in 
EMBRAER  Alert  Service  Bulletin  145- 
55-A025  (which  is  cited  in  AD  2001- 
17-04  as  the  appropriate  source  of 
service  information  for  the  one-time 
inspection  and  associated  follow-on 
actions).  In  addition.  Alert  Service 
Bulletin  145-55-A028' recommends  that 
the  inspection  be  repeated  at  regular 
intervals.  In  other  respects,  the 
procedures  specified  in  the  two  alert 
service  bulletins  are  similar. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary  • 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of  Rule  Interim  Action 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  2001-17- 
04  to  continue  to  require  a  one-time 
inspection  to  assess  the  installation  of 
the  bonding  jumpers  that  connect  the 
horizontal  stabilizer  to  the  vertical 
stabilizer,  a  one-time  inspection  to 
determine  if  the  supports  that  connect 
the  bonding  jumpers  to  the  horizontal 
stabilizer  are  deformed,  and  corrective 
actions  if  necessary.  This  AD  also 
requires  accomplishment  of  the 
repetitive  inspections  and  corrective 
actions  if  necessary,  per  EMBRAER 
Alert  Service  Bulletin  145-55-A028,  as 
described  previously,  except  as 
discussed  below.  This  AD  also  requires 
that  operators  report  the  results  of  each 
new  repetitive  inspection  to  the  DAC. 

Difiierences  Between  AD  and  Alert 
Service  Bulletin 

This  AD  requires  accomplishment  of 
the  initial  inspection  within  100  flight 
hours,  although  EMBRAER  Alert 
Service  Bulletin  145-55-A028  specifies 
an  initial  compliance  time  of  200  flight 
hours.  The  FAA  and  the  DAC  have 
determined  that  a  200-flight-hour 
compliance  time  will  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  the  recommendations  of 
both  the  DAC  and  the  manufacturer,  the 
degree  of  urgency  associated  with 
addressing  the  identified  unsafe 
condition,  the  average  utilization  of  the 
affected  fleet,  and  the  time  necessary  to 
perform  the  inspection  (about  2  hours). 
In  light  of  all  of  these  factors,  the  FAA 
finds  a  100-flight-hour  initial 
compliance  time  warranted  because  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

In  addition,  this  AD  requires  that  the 
inspection  required  by  this  AD  be 
performed  immediately  following  a 
lightning  strike  or  the  removal  of  the 
horizontal  stabilizer,  the  horizontal 
stabilizer  actuator,  or  either  seal  fairing. 
The  Brazilian  emergency  airworthiness 
directive  does  not  specifically  mandate 
an  immediate  inspection  under  those 
circumstances.  This  AD  includes  these 
requirements  to  ensure  that  the 
inspections  are  performed  and  reports 
are  submitted  following  any  of  these 
maintenance  procedures  or  any 
lightning  strike  event. 


This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  vn-itten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in-triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  2002-NM-lll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12395  (66  FR 
43768.  August  21,  2001).  and  by  adding 
a  new  airworthiness  directive  (AD). 
amendment  39-12733,  to  read  as 
follows: 

2002-08-21    Empresa  Brasileira  De 
Aeronautica  S.A.  (Embraer): 

Amendment  39-12733.  Docket  2002- 
NM-lll-AD.  Supersedes  AD  2001-17- 
04.  Amendment  39-12395. 


Applicability:  All  Model  EMB-135  and- 
145  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (j)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include  . 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damaged  or  severed  bonding 
jumpers,  which,  in  the  event  of  a  lightning 
strike,  could  result  in  severed  elevator 
control  cables  and  consequent  reduced 
elevator  control  capability  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  2001- 
17-04 

Inspection  of  the  Bonding  Jumpers 

(a)  For  airplanes  subject  to  the 
requirements  of  AD  2001-17-04,  amendment 
39-12395:  Except  as  provided  by  paragraph 
in  of  this  AD.  within  the  next  100  flight 
hours  after  September  5.  2001  (the  effective 
date  of  AD  2001-17-04).  perform  a  detailed 
visual  inspection  to  determine  if  the  two 
bonding  jumpers  that  connect  the  horizontal 
to  the  vertical  stabilizers  are  properly 
installed,  per  EMBRAER  Alert  Service 
Bulletin  145-55-A025,  dated  June  5,  2001. 

Note  2:  For  the  purposes  of  thi«  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 


Follow-On  Action 

(b)  For  airplanes  subject  to  the 
requirements  of  paragraph  (a)  of  this  AD:  If 
both  bonding  jumpers  are  installed  properly, 
before  further  flight,  determine  if  the  jumpers 
are  mechanically  tensioned  to  a  slack 
distance  of  5  millimeters  (mm)  or  less 
between  the  reference  line  and  the  jumper  as 
specified  in  View  E  of  EMBRAER  Alert 
Service  Bulletin  145-55-A025,  dated  June  5, 
2001. 

(1)  If  any  slack  distance  is  5  mm  or  less, 
before  further  flight,  replace  the  bonding 
jumper  with  a  new  jumper  having  part 
number  (P/N)  LN926416X165.  per  the  alert 
service  bulletin. 

(2)  If  any  slack  distance  is  6  mm  or  more, 
at  the  time  specified  in  paragraph  (d)  of  this 


AD.  accomplish  those  actions  specified  in 
paragraph  (d)  of  this  AD. 

Corrective  Actions 

(c)  For  airplanes  subject  to  the 
requirements  of  paragraph  (a)  of  this  AD:  If 
either  bonding  jumper  is  not  installed 
properly  (e.g.,  misaligned,  signs  of  previous 
elongation,  or  damage),  before  further  flight, 
replace  the  bonding  jumper  with  a  new 
jumper  having  P/N  LN926416X165,  per 
EMBRAER  Alert  Service  Bulletin  145-55- 
A025,  dated  June  5,  2001. 

Inspection  of  the  Connecting  Supports 

(d)  For  airplanes  subject  to  the 
requirements  of  AD  2001-17-04:  Within  the 
next  100  flight  hours  after  September  5,  2001, 
perform  a  detailed  visual  inspection  to 
determine  if  the  supports  that  connect  the 
bonding  jumpers  to  the  horizontal  stabilizers 
are  deformed,  cracked,  or  ruptured;  per 
EMBRAER  Alert  Service  Bulletin  145-55- 
A025,  dated  June  5,  2001. 

(1)  If  no  deformation  is  detected,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  connecting  support  having 
deformation  of  30  degrees  or  less  has  any 
sign  of  a  painting  discrepancy,  before  further 
flight,  repaint  the  support  per  the  alert 
service  bulletin.  The  support  must  remain  in 
the  position  it  was  found,  as  specified  in  the 
alert  service  bulletin. 

(3)  If  any  connecting  support  is  deformed 
above  30  degrees  or  any  signs  of  cracking  or 
ruptures  are  detected,  before  further  flight, 
replace  the  connecting  support  with  a  new 
support  per  the  alert  service  bulletin. 

New  Requirements  of  This  AD 

(e)  For  airplanes  subject  to  the 
requirements  of  AD  2001-17-04:  If  the 
inspection  required  by  paragraph  (f)  of  this 
AD  is  performed  before  the  inspections 
specified  in  paragraphs  (a)  and  (d)  of  this  AD, 
it  is  not  necessary  to  perform  the  inspections 
specified  in  paragraphs  (a)  and  (d)  of  this  AD. 

Repetitive  Inspections 

(f)  For  all  airplanes:  Except  as  required  by 
paragraphs  (g)  and  (h)  of  this  AD,  within  100 
flight  hours  after  the  effective  date  of  this  AD. 
perform  a  detailed  visual  inspection  as 
specified  in  paragraphs  (f)(1)  and  (f)(2)  of  this 
AD,  per  EMBRAER  Alert  Service  Bulletin 
145-55-A028.  dated  April  10,  2002.  If  any 
discrepancy  is  found  during  any  inspection 
required  by  this  paragraph:  Before  further 
flight,  perform  applicable  corrective  actions 
(including  replacing  any  discrepant  part  with 
a  new  part  and  restoring  the  support 
painting)  per  the  alert  service  bulletin. 
Repeat  the  inspection  at  least  every  800  flight 
hours,  except  as  provided  by  paragraphs  (g) 
and  (h)  of  this  AD.  Submit  a  report  after  each 
inspection  per  paragraph  (i)  of  this  AD. 

(1)  Inspect  both  bonding  jumpers  of  the 
vertical-to-horizontal  stabilizer  to  detect 
discrepancies  (including  overstretching, 
fraying,  or  other  damage;  and  misaligned  or 
otherwise  incorrectly  installed  bonding 
jumper  terminals). 

(2)  Inspect  the  connecting  support 
structure  to  detect  deformation  or  signs  of 
cracks  or  ruptures,  and,  before  further  flight, 
inspect  the  general  conditions  of  the  paint  of 
any  discrepant  support. 
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Conditional  Requirements  for  Immediate 
Inspection 

(g)  Notwithstanding  the  requirements  of 
paragraph  (f)  of  this  .\D:  Beforo  further  flight 
fnlhnving  removal  of  any  parts  identified  in 
paragraphs  (g)ll).  (g)(2). 'and  [g][3]  of  this  AU. 
perform  the  inspection  specified  in 
paragraph  (f)  of  this  .-XD,  The  task  numbers 
l)elo\v  are  identified  in  EMBR.AL'R  Airt.raft 
Maintenance  Manuals  ,\MM-14,T'n24  and 
AMM-T4.T'12;iO, 

(1)  The  horizontal  stabilizer  (as  specified  in 
EMBRAER  .-Mfplane  Maintenance  Manual 
(AMM)  task  number  55-10-O0-()0()-H()l-Al, 

(2)  The  horizontal  stabilizer  actuator  (as 
specified  in  .AMM  task  number  27-40-02- 
000-801 -A). 

(3)  The  left-hand  or  right-hand  seal  fairings 
(as  specified  in  AMM  task  number  .SS-iifi- 
00-020-002-AOO). 

(h)  Before  further  flight  following  a 
lightning  stiike  perform  a  "Lightning 
Strike — Inspection  Check"  and  applicable 
corrective  actions,  per  AMM  task  number  O.i- 
50-01-06. 

Note  3:  Following  accomplishment  ot  an 
inspection  per  paragraph  (g)  or  (h)  of  this  AD. 
the  repetitive  inter\'al  of  the  next  inspec  tion 
may  be  extended  to  800  flight  hours  after 
accomplishment  of  the  inspection  required 
by  paragraph  (g)  or  (h)  of  this  AD.  as 
applicable. 

Reporting  Requirement 

(i)  At  the  applicable  time  specified  in 
paragraph  (i)(l)  or  (i)(2)  of  this  AD;  Submit 
a  report  of  the  results  (both  positive  and 
negative  findings)  of  each  inspection 
required  by  paragraphs  (f).  (g).  and  (h)  of  this 
AD  to  CTA-IFI-FDH.  PO  Box  6001.  12231- 
970 — Sao  Jose  dos  Campos-SP,  Brazil:  fax  55 
(12)  3941^766.  Each  report  must  include  the 
inspection  results,  a  description  of  any 
discrepancy  found,  the  airplane  serial 
number,  and  the  number  of  total  flight  cycles 
and  flight  hours  on  the  airplane.  Information 
collection  requirements  contained  in  this  AD 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  .Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  initial 
inspection  required  by  paragraph  (f).  (g).  or 
(h)  of  this  AD  is  accomplished  .AFTER  the 
effective  date  of  this  AD:  Submit  the  report 
for  that  inspection  within  30  days  after  the 
initial  inspection,  and  submit  a  report 
thereafter  within  30  days  after  each 
subsequent  inspection. 

(2)  For  airplanes  on  which  the  initial 
inspection  required  bv  paragraph  (f).  (g).  or 
(h)  of  this  .AD  was  accomplished  BEFORE  the 
effective  date  of  this  AD:  Submit  the  report 
within  30  days  after  the  effective  date  of  this 
AD.  and  submit  a  report  thereafter  within  30 
days  after  each  subsequent  inspection. 

Alternative  Methods  of  Compliance 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atlanta  .AC^O. 

Note  4:  Information  f:oncernir!g  the 
existence  of  approved  alternative  methods  oi 
compliance  with  this  AD.  if  an\.  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  per 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21,197  and 
21.199)  to  operate  the  airjilane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

Incorporation  by  Reference 

(I)  Except  as  required  b\  paragraphs  (g)  and 
(h)  of  this  .AD:  The  actions  must  be  done  per 
EMBR.AER  Alert  Service  Bulletin  145-55- 
A025.  dated  |une  5,  2001:  and  EMBRAER 
Alert  Servi(  e  Bulletin  14.5-55-.A02H.  dated 
.April  10.  2002;  as  applic:able. 

(1)  The  incorporation  by  reference  of 
EMBRAFR  Alert  Service  Bulletin  145-55- 
A028,  dated  April  10.  2002.  is  approved  by 
the  Director  of  the  Federal  Register,  per  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
EMBR,AER  Alert  Service  Bulletin  145-55- 
.A025.  dated  [une  5.  2001.  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  5.  2001  (66  FR 
43768.  August  21.  2001) 

(3)  Copies  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A.  (EMBRAER). 
PO  Box  343— CEP  12.225.  Sao  lose  dos 
Campos — SP.  Brazil.  Copies  may  be 
inspected  at  the  F.AA,  Transport  .Airplane 
Directorate,  1601  Lind  Avenue,  S\V.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoenix  Boulevard,  suite  450.  .Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Brazilian  emergency  airworthiness 
directive  2001-06-03  Rl.  dated  April  11. 
2002. 

Effective  Date 

(m)  This  amendment  becomes 
effective  on  May  16,  2002. 

Issued  in  Renton.  Washington,  on  April  19. 
2002. 
Lirio  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
[FR  Doc.  02-10275  Filed  4-30-02;  845  ami 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-4] 

Establishment  of  Class  D  Airspace: 
Greenville  Donaldson  Center.  SC, 
Amendment  of  Class  E2  Airspace; 
Greer,  Greenville-Spartanburg  Airport, 
SC,  and  Amendment  of  Class  E5 
Airspace;  Greenville,  SC 

agency:  Foderai  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Greenville  Donaldson 
Center.  SC,  and  amends  Class  E5 
airspace  at  Greenville,  SC.  A  federal 
contract  tower  with  a  weather  reporting 
system  is  being  constructed  at  the 
Donaldson  Center  Airport  Therefore, 
the  airport  meets  the  criteria  for 
establishment  of  Class  D  airspace.  Class 
D  surface  area  airspace  is  required  when 
the  control  tower  is  open  to  contain 
existing  Standard  Instrument  Approach 
Procedures  (SlAPs)  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  establishes 
Class  D  airspace  extending  upward  from 
the  surface  to  and  including  3.500  feet 
MSL  within  a  4.2-mile  radius  of  the 
Donaldson  Center  Airport.  A  regional 
evaluation  has  determined  the  existing 
Class  E5  airspace  area  should  be 
amfinded  to  contain  the  Nondirectional 
Radio  Beacon  (NDB)  or  Global 
Positioning  System  (GPS)  Runway 
(RWY)  5  SIAP,  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  southwest  of  Donaldson  Center 
Airport  is  needed  to  contain  the  SIAP. 
Tliis  action  also  makes  a  technical 
amendment  to  Class  E2  airspace  at 
Greer,  Greenville-Spartanburg  Airport. 
SC,  and  the  Class  E5  airspace 
description  at  Greenville,  SC.  by 
changing  the  name  of  the  Greenville- 
Spartanburg  Airport  to  the  Greenville- 
Spartanburg  International  Airport, 
EFFECTIVE  DATE:  0901  UTC,  November 
28, 2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P  O  Box 
20636,  .Atlanta,  Georgia  30320: 
telephone  (404)  305-5586 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  12,  2002,  the  F.^A 
proposed  to  amend  part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  D  airspace 
at  Greenville  Donaldson  Center,  SC. 
amending  Class  E2  airspace  at  Greer. 
Greenville-Spartanburg  Airport,  SC,  and 
amending  the  Class  E5  airspace  at 
Greenville,  SC  (67  FR  11068).  Class  D 
airspace  designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  and  Class  E  airspace 
designations  for  airspace  areas 
designated  as  siu-face  areas  and  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  Paragraphs  5000.  6002. 
and  6005  respectively,  of  FAA  Order 
7400.9J,  dated  August  31,  2001.  and 
effective  September  16,  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Greenville  Donaldson  Center,  SC, 
amends  Class  E2  Airspace  at  Greer. 
Greenville-Spartanburg.  SC.  and  amends 
Class  E5  airspace  at  Greenville.  SC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 
***** 

ASO  SC  D    Greenville  Donaldson  Center 

Airport.  SC  [NEW] 

Greenville.  Donaldson  Center  Airport,  SC 

(Lat.  34=45'30.  long.  82°22'35'W) 
Greenville  Downtown  Airport 

(Lat.  34''50'52,  long.  82°21'00"W) 
Greenville-Spartanburg  International  Airport 

(Lat.  34°53'44.  long.  82°13'08"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,500  feet  MSL 
within  a  4.2 — mile  radius  of  Donaldson 
Center  Airport,  excluding  that  airspace 
within  the  Greenville  Downtown  Airport 
Class  D  airspace  area,  and  excluding  that 
airspace  within  the  Greenville-Spartanburg 
International  Airport  Class  C  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Paragraph  6002     Class  E  Airspace 

Designated  as  Surface  Areas 

***** 

ASO  SC  E2    Greer,  Greenville-Spartanburg 

International  Airport,  SC  (REVISEDI 
Greenville-Spartanburg  International  Airport, 
SC 
(Lat.  34'=53'44,  long.  82°13'08'W) 
Within  a  5-mile  radius  of  the  Greenville- 
Spartanburg  International  Airport.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Director. 
***** 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth 
***** 

ASO  SC  E5     Greenville,  SC  [REVISED] 

Greenville  Downtown  Airport,  SC 

(Lat.  34"50'52.  long.  82°21'00'W) 
Greenville-Spartanburg  International  Airport 


(Lat.  34°53'44,  long.  82''13'08'^) 
Donaldson  Center  Airport 

(Lat.  34°45'30,  long.  82°22'35"W) 

DYANA  NDB 

(Lat.  34°41'28,  long.  82°26'37"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Greenville  Downtown  Airport  and  within 
a  10-mile  radius  of  Greenville-Spartanburg 
International  Airport  and  within  a  6.7-mile 
radius  of  Donaldson  Center  Airport  and 
within  4  miles  northwest  and  8  miles 
southeast  of  the  224°  bearing  from  the 
DYANA  NDB  extending  from  the  6.7-mile 
radius  to  16  miles  southwest  of  the 
Donaldson  Center  Airport. 
***** 

Dated:  Issued  in  College  Park,  Georgia,  on 
April  19,  2002. 
Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  02-10646  Filed  4-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Houston-Galveston-02-006] 

RIN2115-AA97 

Security  Zones;  Ports  of  Houston  and 
Galveston,  TX 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  moving  security 
zones  around  cruise  ships  entering  and 
departing  the  ports  of  Houston  and 
Galveston,  Texas.  These  security  zones 
are  needed  for  the  safety  and  security  of 
these  vessels.  Entry  into  these  zones  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port,  Houston — Galveston 
or  his  designated  representative. 
DATES:  This  rule  is  effective  from  12 
a.m.  (noon)  on  April  8,  2002  through  6 
a,m.  on  June  15,  2002. 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Houston— Galveston-02-006]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Houston — 
Galveston,  9640  Clinton  Drive,  Galena 
Park,  TX,  77547  between  8  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  George 
Tobey,  Marine  Safety  Office  Houston- 
Galveston,  Texas.  Port  Waterways 
Management,  at  (713)  671-5100. 
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SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553  (b)  (B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  a  NPRM  and 
under  5  U.S.C.  553  (d)  (33,  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Publishing  a  NPRM 
and  delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  respond 
to  the  security  concerns  which  are 
associated  with  the  transit  of  cruise 
ships. 

Background  and  Purpose 

On  September  11.  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated. 

In  response  to  these  terrorist  acts  and 
warnings,  heightened  awareness  for  the 
security  and  safety  of  all  vessels,  ports, 
and  harbors  is  necessary.  Due  to  the 
increased  safety  and  security  concerns 
surrounding  the  transit  of  cruise  ships, 
the  Captain  of  the  Port,  Houston — 
Galveston  is  establishing  temporary 
security  zones  around  these  vessels. 

For  the  purpose  of  this  rule  the  term 
"cruise  ship"  is  defined  as  a  passenger 
vessel  over  100  gross  tons,  carrying 
more  than  12  passengers  for  hire, 
making  a  voyage  lasting  more  than  24 
hours  any  part  of  which  is  on  the  high 
seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories.  This  definition 
covers  passenger  vessels  that  must 
comply  with  33  CFR  parts  120  and  128, 

The  moving  security  zones  will 
commence  when  a  cruise  ship  passes 
the  Galveston  Bay  Approach  Lighted 
Buoy  "GB"  inbound  and  continues 
through  its  transit,  mooring,  and  return 
transit  until  it  passes  the  sea  buoy 
outbound.  The  establishment  of  moving 
security  zones  described  in  this  rule 
will  be  announced  to  mariners  via 
Marine  Safety  Information  Broadcast.  In 
the  Ports  of  Houston  or  Galveston,  all 
vessels  within  500  yards  of  a  cruise  ship 
must  operate  at  the  minimum  safe  speed 
required  to  maintain  a  safe  course. 
Except  as  described  in  this  rule,  no 
vessel  is  permitted  to  enter  within  100 
yards  of  a  cruise  ship  unless  expressly 
authorized  by  the  Captain  of  the  Port 
Houston — Galveston . 

The  Houston  Ship  Channel  narrows  to 
400  feet  or  less  near  Houston  Ship 
Channel  Entrance  Lighted  Bell  Buoy 


"18"  and  continues  at  this  width 
through  Barbours  Cut.  Between  these 
points  vessels  that  must  transit  the 
navigable  channel  may  seek  to  gain 
permission  to  pass  within  100  yards  of 
cruise  ships  from  the  Captain  of  the  Port 
Houston—Galveston  or  his  designated 
representative.  Mariners  that  anticipate 
encountering  a  cruise  ship  in  this 
section  of  the  channel  are  encouraged  to 
contact  "Houston  Traffic"  prior  to 
getting  underway. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3  (f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6  (a)  (3)  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040.  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary  under  paragraph  10(e)  of 
the  regulatory  policies  and  procedures 
of  DOT  is  unnecessary.  The  impacts  on 
routine  navigation  are  expected  to  be 
minimal  as  tihe  zones  will  only  impact 
navigation  for  a  short  period  of  time  and 
the  size  of  the  zones  allows  for  the 
transit  of  most  vessels  with  minimal 
delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  narrow 
portion  of  the  Houston-Galveston  Ship 
Channel  during  a  transit  of  a  cruise  ship 
in  the  same  narrow  location.  These 
security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons: 

1 .  Between  the  Houston-Galveston 
Sea  buoy  and  Houston  Ship  Channel 
Entrance  Lighted  Bell  Buoy  "18"  the 


size  of  the  security  zones  allow  for 
vessels  to  safely  transit  around  or 
through  the  zones  with  minimal 
interference. 

2.  Between  Houston  Ship  Channel 
Entrance  Lighted  Bell  Bouy  "18"  and 
Barbours  Cut  the  channel  narrows  to 
400  feet.  In  this  section  the  Captain  of 
the  Port  Houston-Galveston  through 
Vessel  Traffic  Service  (VTS)  Houston- 
Galveston.  "Houston  Traffic,"  and 
designated  on  scene  personnel,  may 
grant  permission  to  pass  within  100 
yards  of  a  vessel  described  by  this  rule 
to  vessels  which  must  transit  the 
navigable  channel. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact,  LTJG  George 
Tobey,  Marine  Safet\'  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator)'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  Local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator}-  actions.  In 
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particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
SIOO.OOO.OOO  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  the  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  l.o's-Kg).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165,T08-035  is 
added  to  read  as  follows: 

§  1 65.T08-035    Security  zones;  Ports  of 
Houston  and  Galveston,  Texas. 

(a)  Location.  Within  the  Ports  of 
Houston  and  Galveston,  Texas, 
temporary  moving  security  zones  are 
established  encompassing  all  waters 
within  500  yards  of  a  cruise  ship 
between  Galveston  Bay  Approach 
Lighted  Buov  "GB",  at  approximate 
position  29°21'18"  N.  94°37'36"  W  [NAD 
831  and  up  to,  and  including.  Barbours 
Cut.  These  zones  remain  in  effect  during 
the  entire  transit  of  the  vessel  and 
continues  while  the  cruise  ship  is 
moored  or  anchored. 

(b)  Effective  period.  This  section  is 
effective  from  12  a.m.  (noon)  on  April 

8,  2002  through  6  a.m.  on  June  15.  2002. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C  1226. 

(d)  Regulations.  (1)  Entry  of  vessels 
into  these  zones  is  prohibited  unless 
authorized  as  follows. 

(i)  Vessels  may  enter  within  500  yards 
but  not  closer  than  100  yards  of  a  cruise 
ship  provided  they  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  vessel  may  enter  within  100 
yards  of  a  cruise  ship  unless  expressly 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Houston-Galveston.  This 
includes  the  waters  between  Houston 
Ship  Channel  Entrance  Lighted  Bell 
Buoy  "18".  light  list  no.  34385  at 


approximately  29°21'06"  N.  94=47'00"  W 
[NAD  83]  and  Barbours  Cut  where  the 
Houston  Ship  Channel  narrows  to  400 
feet  or  less.  When  conditions  permit,  the 
Captain  of  the  Port  Houston-Galveston 
may  permit  vessels  that  must  transit  the 
navigable  channel  between  these  points 
to  enter  within  100  yards  of  a  cruise 
ship. 

(iii)  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
yards  of  a  cruise  ship  while  it  is  in 
transit. 

(2)  Persons  or  vessels  requiring  entry 
within  500  yards  of  a  cruise  ship  who 
cannot  slow  to  the  minimum  speed 
necessary  to  maintain  a  safe  course  must 
request  express  permission  to  proceed 
from  the  Captain  of  the  Port  Houston- 
Galveston,  or  his  designated 
representative. 

(3)  For  the  purpose  of  this  section  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories. 

(4)  The  Captain  of  the  Port  Houston- 
Galveston  will  inform  the  public  of  the 
moving  security  zones  around  cruise 
ships  via  Marine  Safety  Information 
Broadcasts. 

(5)  To  request  permission  as  required 
by  these  regulations  contact  "Houston 
Traffic"  via  VHF  Chaiuiels  11/12  or  via 
phone  at  (713)  671-5103. 

(6)  All  persons  and  vessels  within  the 
moving  security  zones  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  Houston-Galveston  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  persoimel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  April  8,  2002. 
K.S.  Cook, 

Captain,  U.S.  Coast  Guard. 
Captain  of  the  Port  Houston-Gaheston. 
[FR  Doc.  02-10645  Filed  4-30-02;  8:45  am) 
BILLING  CODE  4910-15-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[A&-FRL-7204-5] 
RIN  2060-AJ34 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pesticide 
Active  Ingredient  Production 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Because  EPA  received 
adverse  comment,  we  are  withdrawing 
the  direct  final  rule  published  on  March 
22,  2001  (67  FR  13508)  to  extend  the 
compliance  date  of  the  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  Pesticide 
Active  Ingredient  (PAI)  Production. 
Under  the  promulgated  rule,  the 
compliance  date  is  August  22,  2002  (67 
FR  13514.  March  22.  2002).  The  direct 
final  rule  would  have  extended  the 
compliance  date  to  December  23,  2003. 
We  stated  in  that  direct  final  rule  that 
if  we  received  adverse  comment  by 
April  22,  2002,  we  would  publish  a 
timely  withdrawal  in  the  Federal 
Register.  We  received  adverse  comment 
on  that  direct  final  rule.  We  will  address 
that  comment  in  a  subsequent  final 
action  based  on  the  parallel  proposal 
also  published  on  March  22.  2002  (67 
FR  13504).  As  stated  in  the  parallel 
proposal,  we  will  not  institute  a  second 
comment  period  on  this  action. 
DATES:  As  of  May  1,  2002,  EPA 
withdraws  the  direct  final  rule 
published  at  67  FR  13508  on  March  22, 
2002. 

ADDRESSES:  Docket  No.  A-95-20 
contains  supporting  information  used  in 
developing  the  PAI  Production 
NESHAP.  The  docket  is  located  at  the 
U.S.  EPA,  401  M  Street,  SW.. 
Washington,  DC  20460  in  Room  M- 
1500,  Waterside  Mall  (ground  floor). 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  McDonald,  Organic  Chemicals 
Group,  Emission  Standards  Division 
(Mail  Code  C504-04),  U.S.  EPA, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5402,  electronic  mail  address 
mcdonald.rand\'@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Why  Are  We  Withdrawing  the  Direct 
Final  Rule? 

The  direct  final  rule  would  have 
extended  the  compliance  date  for 


existing  sources  to  December  23.  2003 
We  believe  this  extension  was 
reasonable  to  allow  sources  time  to 
assess  the  compliance  impacts  of  the 
proposed  Settlement  Agreement 
between  EPA  and  the  American  Crop 
Protection  Association  and  BASF 
Corporation  and  the  agreed-upon  rule 
amendments  that  were  proposed  on 
April  10.  2002  (67  FR  17492).  We  stated 
in  the  direct  final  rule  that  if  adverse 
comments  were  received  by  April  22. 
2002.  we  would  publish  a  timely 
withdrawal  of  the  direct  final  rule, 
which  would  have  had  an  effective  date 
of  May  21,  2002.  We  received  an 
adverse  comment  and,  therefore,  are 
withdrawing  the  direct  final  rule.  We 
will  address  this  comment  in  the 
subsequent  final  action  on  the  parallel 
proposal. 

Dated:  April  25.  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator.  Office  of  Air 

and  Radiation. 

(FR  Doc.  02-10731  Filed  4-30-02:  8:45  am] 

BILUNG  CODE  6S60-5&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Inspector  General 

42  CFR  Part  1001 
RIN  0991-AB09 

Medicare  and  Federal  Health  Care 
Programs;  Fraud  and  Abuse; 
Revisions  and  Technical  Corrections; 
Correction 

agency:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Final  rule;  correction 

amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  which 
were  published  in  the  Federal  Register 
on  March  18,  2002  (67  FR  11928).  These 
regulations  set  forth  several  revisions 
and  technical  corrections  to  the  OIG 
regulations  pertaining  to  fraud  and 
abuse  in  Federal  health  care  programs. 
A  typographical  error  appeared  in  the 
text  of  the  regulations  in  §  1001.201(b) 
concerning  the  amount  of  financial  loss 
considered  as  a  mitigating  factor  when 
excluding  an  individual  or  entity 
convicted  under  Federal  or  State  law  of 
program  or  health  care  fraud. 
Accordingly,  we  are  correcting 
§  1001. 201  (b)(3)(i)  to  assure  the 
technical  correctness  of  these 
regulations. 


EFFECTIVE  DATE:  May  1,  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer.  OIG  Regulations  (Officer,  (202) 
619-0089. 

SUPPLEMENTARY  INFORMATION:  The  HHS 
Office  of  Inspector  General  (OIG)  issued 
final  regulations  on  March  18.  2002  (67 
FR  1 1928)  setting  forth  several  revisions 
and  technical  corrections  to  the  OIG 
regulations  pertaining  to  fraud  and 
abuse  in  Federal  health  care  programs. 
Among  other  revisions,  to  more 
accurately  reflect  threshold  amounts 
with  respect  to  exclusion  actions,  we 
clarified  §  1001.201(b)  to  reflect  as  an 
aggravating  and  mitigating  factor  both 
the  actual  and  intended  loss  to  programs 
associated  with  the  conduct  of  the 
sanctioned  individual  or  entity  In  the 
final  regulations,  a  tvpographical  error 
appeared  in  !?  1001.201(b)(3!(i).  with 
regard  to  one  of  the  mitigating  factors. 
Specifically,  with  respect  to  the  amount 
of  financial  loss  to  a  Government 
program  or  to  other  individuals  or 
entities  due  to  the  acts  that  resulted  in 
the  conviction  and  similar  acts,  the 
amount  appearing  on  page  1 1 933  of  the 
March  18.  2002  final  regulations 
incorrectlv  indicated  this  amount  as 
"**$1.50do»V"  This  is  now  being 
corrected  to  read  as  "Si. 500." 

List  of  Subjects  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud.  Health  facilities. 
Health  professions,  Medicaid,  Medicare. 

.'\ccordingly.  42  CFR  1001  is  corrected 
by  making  the  following  correcting 
amendment. 

PART  1001— HEALTHCARE 
INTEGRITY  AND  PROTECTION  DATA 
BANK  FOR  FINAL  ADVERSE 
INFORMATION  ON  HEALTH  CARE 
PROVIDERS.  SUPPLIERS  AND 
PRACTITIONERS 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

.\ulhority:  42  I'.S.C.  1302,  1320a-7, 
1320a-7b.  i395u(h).  1395u(j).  1395u(k). 
1395v(d),  1395v(e).  1395cc(b)(2)(D).  (E)  and 
(F).  and  1395hh:  and  sec.  2455.  Pub.L.  103- 
355,  108  Stal.  3327  131  U.S.C.  6101  note). 

2  Section  1001,201  is  amended  by 
republishing  the  introductor\'  text  for 
paragraph  (b)(3)  and  revising  paragraph 
(b)(3)(i)  to  read  as  follows: 

§  1 001 .201     Conviction  relating  to  program 
or  health  care  fraud. 

*         *         *         *         * 

(b)  Length  of  exclusion  *   *   * 
(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  The  individual  or  entity  was 
convicted  of  3  or  fewer  offenses,  and  the 
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entire  amount  of  financial  loss  {both 
actual  loss  and  reasonably  expected 
loss)  to  a  Government  program  or  to 
other  individuals  or  entities  due  to  the 
acts  that  resulted  in  the  conviction  and 
similar  acts  is  less  than  Si. 500; 
***** 

Dated:  April  25.  2002. 
Ann  C.  Agnew 

Executive  Secretary  to  the  Department. 
|FR  Doc.  02-10789  Filed  4-30-02:  8:45  am] 

BILLINC  CODE  41 52-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-858;  MM  Docket  No.  01-13.  RM- 
10038;  MM  Docket  No.  01-20.  RM-10049; 
MM  Docket  No.  01-80.  RM-10089;  MM 
Docket  No.  01-81,  RM-10090;  MM  Docket    • 
No.  01-102;  RM-10100;  MM  Docket  No.  01- 
103,  RM-10102;  MM  Docket  No.  01-114. 
RM-10128;  MM  Docket  No.  01-136.  RM- 
10155;  MM  Docket  No.  01-201,  RM-10216] 

Radio  Broadcasting  Services; 
Woodbury,  GA;  Reliance,  WY;  Eagle 
Lake,  TX;  Montana  City,  MT;  Plainviile, 
GA;  Roshott,  W1;  Morgantown,  KY. 
Bosweli,  OK  and  Frederic,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  grants  nine 
proposals  that  allot  new  channels  to 
Woodbury,  Georgia,  Reliance.  Wyoming, 
Eagle  Lake.  Texas,  Montana  City, 
Montana,  Plainviile,  Georgia,  Rosholt. 
Wisconsin,  Morgantown,  Kentucky. 
Bosweli,  Oklahoma,  and  Frederic, 
Michigan.  See  SUPPLEMENTARY 
INFORMATION,  infra. 
DATES:  Effective  May  28,  2002.  The 
window  period  for  filing  applications 
for  these  allotments  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  these  allotments  for  auction 
will  be  addressed  by  the  Commission  in 
a  subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-13,  MM 
Docket  No.  01-20  ,  MM  Docket  No.  01- 
80.  MM  Docket  No.  01-81;  MM  Docket 
No.  01-102.  MM  Docket  No.  01-103. 
MM  Docket  No.  01-114.  MM  Docket  No 
01-136,  and  MM  Docket  No.  01-201 
adopted  April  3,  2002.  and  released 
April  12.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  Portals  II.  445  12th  Street. 
S.W..  Room  CY-B402.  Washington.  DC 
20554. 

The  Commission,  at  the  request  of 
Bernice  P.  Hedrick.  allots  Channel  233A 
at  Woodbury,  Georgia,  as  the 
community's  first  local  aural 
transmission  service.  See  66  FR  8560. 
Februarv-  1.  2001.  Channel  233A  can  be 
allotted  at  Woodburv-  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  6.4  kilometers  (10.2 
miles)  west  to  avoid  short-spacings  to 
the  licensed  sites  of  Station  KVIC(FM), 
Channel  236C3,  Victoria,  Texas,  and 
Station  IGKK-FM.  Channel  239C. 
Houston,  Texas.  The  coordinates  for 
Charmel  233A  at  Woodbury  are  32-54- 
40  North  Latitude  and  84-28-34  West 
Longitude. 

The  Commission,  at  the  request  of 
Reliance  Broadcasting,  allots  Channel 
265C3  at  Reliance,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  See  66  FR  10659, 
February  16,  2001.  Channel  265C3  can 
be  allotted  to  Reliance  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  265C3  at  Rehance  are  41- 
40-09  North  Latitude  and  109-11-47 
West  Longitude. 

The  Commission,  at  the  request  of 
Stargazer  Broadcasting,  Inc..  allots 
Channel  237C3  at  Eagle  Lake.  Texas,  as 
the  community's  first  local  aural 
transmission  service.  See  66  FR  20223, 
April  20,  2001.  Channel  237C3  can  be 
allotted  at  Eagle  Lake  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  16.4  kilometers  (10.2 
miles)  west  to  avoid  short-spacings  to 
the  licensed  sites  of  Station  KVIC(FM). 
Charmel  236C3,  Victoria,  Texas,  and 
Station  KIKK-FM,  Channel  239C. 
Houston,  Texas.  The  coordinates  for 
Channel  237C3  at  Eagle  Lake  are  29-35- 
15  North  LaUtude  and  96-30-03  West 
Longitude. 

The  Commission,  at  the  request  of 
Montana  Magic  Investments,  Inc.,  allots 
Channel  293A  at  Montana  City, 
Montana,  as  the  community's  first  local 
aural  transmissions  service.  See  66  FR 
20223.  April  20.  2001.  Channel  293A 
can  be  allotted  at  Montana  City  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.8  kilometers  (2.4  miles)  north  to  avoid 


a  short-spacing  to  the  license  site  of 
Station  KWYS-FM.  Channel  293C. 
Island  Park.  Idaho.  The  coordinates  for 
Channel  293A  at  Montana  City  are  46- 
33-43  North  Latitude  111-57-39  West 
Longitude.  Since  Montana  City  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border, 
concurrence  of  the  Canadian 
government  was  requested  but  has  not 
been  received.  If  a  construction  permit 
is  granted  prior  to  the  receipt  of  formal 
concurrence  in  the  allotment  by  the 
Canadian  government,  the  construction 
permit  will  include  the  following 
condition:  "Operation  with  the  facilities 
specified  herein  is  subject  to 
modification,  suspension,  or 
termination  without  right  to  hearing,  if 
found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
USA-Canadian  FM  Broadcast 
Agreement." 

The  Commission,  at  the  request  of 
Plainviile  Communications.  Channel 
285A  at  Plainviile,  Georgia,  as  the 
coimnimity's  first  local  aural 
transmission  service.  See  66  FR  26826, 
May  15.  2001.  Channel  285A  can  be 
allotted  at  Plainviile  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.5  kilometers  (4.0  miles) 
northwest  to  avoid  a  short-spacing  to 
the  licensed  site  of  Station  WFSH-FM, 
Channel  284C1,  Athens,  Georgia.  The 
coordinates  for  Channel  285A  at 
Plainviile  are  34-25-58  North  Latitude 
and  85-05-48  West  Longitude. 

The  Conmiission,  as  the  request  of 
Craig  Norlin,  allots  Channel  263A  at 
Rosholt,  Wisconsin,  as  the  community's 
first  local  aural  transmission  service. 
See  66  FR  26826.  May  15,  2001. 
Channel  263A  can  be  allotted  to  Rosholt 
in  compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  with  a  site  restriction  of 
8.6  kilometers  (6.3  miles)  northwest  to 
avoid  a  short-spacing  to  the  license  site 
of  Station  WIZD(FM).  Channel  260C3. 
Rudolph.  Wisconsin,  and  Station 
WNCY-FM,  Channel  262C2,  Neenah- 
Menasha,  Wisconsin.  The  coordinates 
for  Channel.  263A  at  Rosholt  are  44-40- 
12  North  Latitude  and  89-23-45  West 
Longitude. 

The  Commission,  at  the  request  of 
Green  River  Radio  Company,  allots 
Channel  256A  at  Morgantown. 
Kentucky,  as  the  community's  first  local 
auiral  transmission  service.  See  66  FR 
31597.  June  12.  2001.  Channel  256A  can 
be  allotted  at  Morgantown  in 
compliance  with  the  Conmiission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.9  kilometers  (7.4  miles)  west  to  avoid 
short-spacings  to  the  licensed  sites  of 
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Station  WKNK(FM).  Channel  256A, 
Edmonton.  Kentucky,  and  Station 
WKDQ(FM).  Channel  258C,  Henderson, 
Kentucky.  The  coordinates  for  Channel 
256A  at  Morgantown  are  37-15-34 
North  Latitude  and  86-48-40  West 
Longitude. 

The  Commission,  at  the  request  of 
Boswell  Broadcasting  Company,  allots 
Channel  282C3  at  Boswell,  Oklahoma, 
the  community's  first  local  aural 
transmission  service.  See  66  FR  35768, 
July  9,  2001.  Channel  282C3  can  be 
allotted  at  Boswell  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  282C3  at  Boswell  are  34- 
01-38  North  Latitude  and  95-52-08 
West  Longitude. 

The  Commission,  at  the  request  of 
Jeraldine  Anderson,  allots  Channel 
237A  at  Frederic,  Michigan,  as  the 
community's  first  local  aural 
transmission  service.  See  66  FR  46427, 
September  5,  2001.  Channel  237A  can 
be  allotted  at  Frederic  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.6  kilometers  (4.7 
miles)  east  to  avoid  short-spacings  to  the 
licensed  sites  of  Station  WCFX(FM), 
Channel  237A,  Clare,  Michigan,  and 
.  Station  WJZJ{FM),  Channel  238C2,  Glen 
Arbor,  Michigan.  The  coordinates  for 
Channel  237A  at  Frederic  are  44-46-29 
North  Latitude  and  84-39-29  West 
Longitude.  Since  Frederic  is  located 
within  320  kilometers  (200  miles]  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
obtained. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-l«ADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Woodbury,  Channel  233A 
and  Plainville,  Channel  285A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Morgantown,  Channel  256A. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Frederic,  Charmel  23 7A. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Montana,  is  amended 
by  adding  Montana  City,  Channel  293A. 


6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  bv  adding  Boswell.  Channel 
282C3. 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Eagle  Lake.  Channel  237C3. 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Rosholt,  Channel 
263A. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Reliance,  Channel  265C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
(FR  Doc.  02-10698  Filed  4-30-02:  8:45  am] 
BILUNC  CODE  eTM-S'.-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-907;  MM  Docket  No.  99-58;  RM- 
9461,RM-9611] 

Radio  Broadcasting  Services; 
Strattanvllle  and  Farmington 
Township,  Pannsylwila 

AGENCY:  Federal  Communications 

Commission. 

ACTKW:  Final  rule. 

SUMMARY:  This  Memorandum  Opinion 
and  Order  af&ms  action  in  a  Report 
and  Order.  65  FR  77318  (December  11, 
2000),  that  allotted  FM  broadcast 
Channel  267A  to  Strattanville, 
Pennsylvania,  and  FM  broadcast 
Channel  291A  to  Farmington  Township. 
Pennsylvania,  as  first  local  aural 
transmission  services  for  those 
communities.  This  document  denies  a 
petition  for  reconsideration  of  that 
Report  and  Order  filed  by  Strattan 
Broadcasting,  Inc.,  licensee  of  Station 
WMKX(FM),  Brookville,  Pennsylvania. 
DATES:  Effective  upon  May  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  99-58,  adopted  April  10. 
2002,  and  released  April  19,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  CY-A257.  445  12th  Street, 
SW,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 


Commission's  duplicating  contractors. 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.  Room  CY-B402, 
Washington.  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

P'ederal  Communications  Commission. 
|ohn  A.  Karousos. 

Assistant  Chief.  Audio  Division.  Office  of 
Broadcast  License  Policy.  Media  Bureau 
!FR  Doc  02-10785  Filed  4-30-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-915;  MM  DockM  No.  01-345;  RM- 
10344] 

Radio  Broadcasting  Services; 
WicltentMirg  and  Salome,  AZ 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  response  to  a  proposal  filed 
on  behalf  of  Circle  S  Broadcasting,  Inc. 
("Circle  S"),  licensee  of  Station 
KSWG(FM),  Wickenburg.  Arizona,  the 
Audio  Division  substitutes  Channel 
242C  for  Channel  242C3  at  Wickenburg 
and  modifies  the  authorization  for 
Station  KSWG(FM)  accordingly. 
Additionally,  this  document  substitutes 
Channel  2 70 A  for  vacant  Channel  241 A 
at  Salome,  Arizona,  to  accommodate  the 
Wickenburg  modification  as  requested 
by  Circle  S.  See  67  FR  851.  January'  8, 
2002.  A  counterproposal  filed  jointly  on 
behalf  of  Circle  S  and  Wickenburg 
Associates.  LLC  was  withdrawn. 
Coordinates  used  for  Channel  242C  at 
Wickenburg,  Arizona,  are  those  of  the 
petitioner's  specified  transmitter  site 
located  24.6  kilometers  (15.3  miles) 
west  of  the  community  at  coordinates 
33-54-15  NL  and  112-59-02  WL. 
Coordinates  used  for  Charmel  2  70 A  at 
Salome  are  33-46-54  NL  and  113-36- 
42  WL,  representing  a  site  restriction  0.1 
kilometer  (0.04  mile)  north  of  the 
community.  As  Wickenburg  and  Salome 
are  each  located  within  320  kilometers 
of  the  U.S. -Mexico  border,  concurrence 
of  the  Mexican  government  to  the 
specified  allotments  was  requested,  but 
has  not  been  received.  Therefore,  the 
allotment  of  Channel  242C  at 
Wickenburg  and  Chaimel  2  70A  at 
Salome  are  conditioned  on  concurrence 
of  the  Mexican  government  in 
accordance  with  the  1992  USA-Mexico 
FM  Broadcast  Agreement.  With  this 
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action,  this  docketed  proceeding  is 
terminated. 

DATES:  Effective  June  3,  2002.  A  filing 
window  for  Channel  270A  at  Salome, 
Arizona,  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
Order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Media  Bureau,  (202)  418- 
2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-345, 
adopted  April  10,  2002,  and  released 
April  19,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualtex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  241A  at  Salome, 
and  adding  Channel  270A  at  Salome; 
and  removing  Channel  242C3  at 
Wickenburg  and  adding  Channel  242C 
at  Wickenburg. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
[FR  Doc.  02-10787  Filed  4-30-02;  8:43  am) 
BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-920;  MM  Docket  Nos.  01-156,  01- 
158;  RM-10177,  RM-10179] 

Radio  Broadcasting  Services; 
Paducah,  Texas  and  Paulden,  AZ 

agency:  Federal  Conununications 
Commission. 

action:  Final  rule. 


§73.202    [Amended] 

2.  Section  73.202(b],  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Paulden,  Channel  263C3. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief  Audio  Division.  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(FR  Doc.  02-10788  Filed  4-30-02;  8:45  ami 

BILUNG  CODE  6712-01-P 


summary:  In  this  docvmient  the 
Commission  considers  proposals  in  two 
separate  docketed  proceedings: 
Dismisses  a  proposal  filed  by  Charles 
Crawford  requesting  the  allotment  of 
Channel  296C3  at  Paducah,  Texas 
because  petitioner  withdrew  its 
expression  of  interest.  At  the  request  of 
Paulden  Broadcasting,  Channel  263C3  is 
allotted  at  Paulden,  Arizona  without  a 
site  restriction.  Coordinates  for  Channel 
263C3  at  Paulden  are:  34-53-00  NL  and 
112-28-00  WL.  Jeraldine  Anderson  and 
Southwest  FM  Broadcasting  Co.,  Inc. 
filed  comments  in  support  of  the 
allotment.  See  66  FR  39128  (July  27. 
2001). 

DATES:  Effective  June  6.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley,  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  Nos.  01-156, 
01-158.  adopted  April  10,  2002,  and 
released  April  22,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  445  12th 
Street,  SW,  Washington,  DC.  This 
document  may  also  be  purchased  from 
the  Conunission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW.  Room  CY-B402, 
Washington,  DC,  2D554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303,  334  and  336. 


DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1511 

[Docket  No.  TSA-2002-1 1334] 

RIN2110-AA02 

Aviation  Security  Infrastructure  Fees 

AGENCY:  Transportation  Security 
Administration.  DOT. 
ACTION:  Guidance  for  the  Aviation 
Security  Infrastructiu-e  Fee:  Completing 
and  submitting  Appendix  A  on  costs 
related  to  passenger  and  property 
screening  for  calendar  year  2000 


SUMMARY:  The  Transportation  Security 
Administration  issues  this  additional 
guidance  for  completing  Appendix  A  of 
the  Interim  Final  Rule  regarding  the 
Aviation  Security  Infrastructure  Fee. 
That  rule  requires  carriers  to  provide 
information  on  their  costs  related  to 
passenger  and  property  screening  for 
2000.  This  guidance  does  not  impose 
any  additional  requirements. 
DATES:  This  guidance  does  not  alter  the 
due  date  for  Appendix  A.  which 
remains  on  or  before  May  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  guidance  involving  technical 
matters  you  may  contact  Randall  Fiertz, 
Department  of  Transportation,  Office  of 
the  Assistant  Secretary  for  Budget  and 
Programs,  400  Seventh  St.,  SW..  Room 
10101,  Washington,  DC  20590; 
telephone  (202)  36&-9192.  For  further 
guidance  on  other  matters  you  may 
contact  Steven  Cohen,  Department  of 
Transportation,  Transportation  Security 
Administration,  Office  of  the  Chief 
Counsel  (TSA-5),  400  Seventh  Street, 
SW.,  Washington,  DC,  20590;  telephone 
(202)  493-1231.  Office  hoiu-s  are  from  9 
a.m.  to  5:30  p.m.,  e.t.  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Guidance 

An  electronic  copy  of  this  dociiment 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
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Electronic  Bulletin  Boards  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://K'WH'.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://v^^v\^■.access.gpo.gov. 
Internet  users  can  access  this 
document  and  all  comments  received  by 
DOT  through  the  Department's  docket 
management  system  web  site,  http:// 
dms.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

Guidance  for  the  Aviation  Security 
Infrastructure  Fee:  Completing  and 
Submitting  Appendix  A  on  Costs 
Related  to  Passenger  and  Property 
Screening  for  Calendar  Year  2000 

The  following  guidance  material  is 
intended  to  assist  air  carriers  and 
foreign  air  carriers  (carriers)  in 
submitting  the  information  required  by 
Appendix  A  of  the  Interim  Final  Rule 
on  the  Aviation  Security  Infrastructure 
Fee  (IFR),  as  published  on  February  20, 
2002  on  page  7926  of  volume  67  of  the 
Federal  Register.  The  information 
provided  here  is  only  intended  as 
guidance.  Carriers  should  not  infer  that 
it  represents  the  only  acceptable  means 
of  completing  Appendix  A.  Please  note 
that  any  comments  related  to  the  IFR 
that  were  received  by  the  Transportation 
Security  Administration  (TSA)  will  be 
addressed  separately  and  are  not 
specifically  addressed  in  this  guidance. 
If  TSA  determines,  either  based  on 
comments  received  or  on  its  own 
analysis  of  the  Appendix  A  forms 
received  from  carriers,  that  the 
applicable  regulations  or  the  guidance 
provided  herein  have  been 
misunderstood  or  misapplied,  TSA  will 
contact  the  affected  carriers  individually 
and,  if  necessary,  will  issue  further 
clarification  in  the  futiu-e. 

1.  What  To  Do  if  a  Cost  Category 
Identified  in  Appendix  A  Is  Intermixed 
With  Costs  Not  Related  to  Passenger  and 
Property  Screening  in  Your  Accounting 
System 

The  instructions  in  Appendix  A  of  the 
IFR  address  this  issue.  The  instructions 
state:  "Where  actual  costs  of  screening 
passengers  and  property  cannot  be 
directly  identified  through  an  air 
carrier's  accounting  system,  the  air 
carrier  shall  use  appropriate  alternate 
cost  assignment  methodologv'."  This 
broad  flexibility  is  qualified  by  the 
requirement  that  "[a]ll  costs  reported  in 
Appendix  A  must  be  consistent  with  the 
air  carrier's  financial  accounting 
information  reported  in  accordance  with 
generally  accepted  accounting 
principles."  Further,  carriers  must 


provide  to  TSA,  upon  request, 
"[dlocumentation  that  explains  and 
supports  the  assignment  methodology 
used,  the  applicable  pool,  and  the 
allocation  basis." 

In  other  words,  where  the  costs  of 
goods,  services,  etc..  related  to 
passenger  and  property  screening  were 
accounted  for  in  calendar  year  2000  (CY 
2000)  in  a  manner  that  commingled 
them  with  costs  not  related  to  passenger 
and  property  screening,  then  the  carrier 
completing  Appendix  A  may  allocate  a 
percentage  of  those  total  costs  to 
passenger  and  property  screening,  as 
long  as  the  allocation  method  is  based 
on  reasonable  business  practices.  When 
assigning  costs  related  to  passenger  and 
property  screening,  a  carrier  should  use 
the  best  available  information  and  must 
document,  explain,  and  support  its  basis 
for  using  and  applying  that  cost 
assignment  methodolog\'. 

Example  for  assigning  labor  costs: 
One  possible  method  is  to  apply  the 
ratio  of  total  time  (hoiu-s)  that  an 
employee  spent  on  responsibilities 
related  to  passenger  and  property- 
screening  versus  the  time  spent  on  all 
responsibilities  (screening  time/total 
time)  to  the  annual  cost  of  the  employee 
(salary,  benefits,  etc.).  For  example,  if  an 
employee  spent  30  hours  on  screening 
related  activities  out  of  a  40-hour  work 
week,  then  75  percent  of  the  cost  of  that 
employee  would  be  allocated  to  the 
labor  costs  reported  in  Appendix  A.  If 
an  employee  had  responsibilities  solely 
related  to  screening  passengers  or 
property  during  CY  2000,  then  100 
percent  of  the  annual  cost  of  that 
employee  must  be  included  in 
Appendix  A. 

Example  for  assigning  equipment 
costs  (expensed  or  depreciated!:  One 
possible  method  is  to  apply  the  ratio  of 
the  total  time  (hours)  the  equipment  was 
used  for  functions  related  to  passenger 
and  property  screening  versus  the  time 
spent  on  all  functions  (screening  time/ 
total  time)  to  the  total  cost  of  the 
equipment.  For  example,  if  a  computer 
was  used  for  6  hours  for  screening 
related  functions  and  for  2  hours  on 
other  functions  in  an  8-hour  workday, 
75  percent  of  the  cost  of  the  equipment 
would  be  allocated  in  Appendix  A. 
However,  under  this  allocations  system, 
if  a  computer  was  used  solely  for 
screening  related  functions,  then  100 
percent  of  the  cost  of  the  equipment 
would  be  allocated  in  Appendix  A,  even 
if  it  was  used  for  less  than  a  whole  work 
day. 

Example  for  assigning  property  and 
facility  costs:  One  possible  method  is  to 
apply  the  ratio  of  square  footage  used 
for  functions  related  to  passenger  and 
property  screening  versus  the  total 


square  footage  of  the  property  or  facility 
(screening  space/total  space)  to  the 
annual  costs  of  the  property  of  facility. 
For  example,  if  4.000  square  feet  of  a 
16.000  square-foot  building  is  used  for 
screening,  then  25  percent  of  the  annual 
costs  of  that  building  should  be 
captured  in  Appendix  A.  Such  a  cost 
allocation  could  only  be  made  if  the 
building  was  also  being  used  for  other 
activities.  If  the  building  was  used 
solely  for  functions  related  to  screening 
passenger  or  property  during  CY  2000, 
100  percent  of  the  costs  must  be 
included  in  Appendix  A. 

2.  What  To  Do  if  Two  or  More  Cost 
Categories  From  Appendix  A  Are 
Combined  in  Your  Accounting  System 

TSA  recognizes  that  carrier 
accounting  systems  are  likely  to  record 
two  or  more  cost  categories  from 
Appendix  A  in  a  single  categon,'.  For 
instance,  the  labor  costs  for  "Checkpoint 
Screening  Personnel  "  and  'Exit  Lane 
Monitors"  may  be  recorded  in  a  single 
account.  Similarly,  carriers  that  engaged 
in  security  partnerships  or  entered  into 
security  contracts  with  other  carriers, 
airports,  or  private  screening  companies 
mav  have  a  single  accounting  categon*' 
that  encompasses  two  or  more  of  the 
cost  categories  set  forth  in  Appendix  A. 

The  instructions  for  Appendix  A 
address  this  issue.  The  instructions  state 
that  "[t]o  the  extent  necessary,  the 
reporting  air  carrier  may  aggregate  those 
specific  costs  that  have  been  incurred 
but  cannot  be  stated  in  the  detailed  cost 
categories  requested  by  the  form. 
However,  all  of  the  costs  identified  by 
this  form  must  be  included  in  the  total 
calculations.  In  addition,  explanations 
regarding  costs  that  have  been 
aggregated  need  to  be  provided." 

The  option  to  aggregate  is  only 
available  "to  the  extent  necessary,"  and 
where  "specific  costs  *   *   •  cannot  be 
stated."  Therefore,  carriers  should 
consult  with  appropriate  parties,  such 
as  partner  carriers,  airports,  and 
contractors  to  get  information  regarding 
individual  costs  before  aggregating  any 
cost  categories  in  Appendix  A,  If  the 
carrier  is  still  unable  to  separate  out 
individual  costs,  as  set  forth  by 
Appendix  A,  the  carrier  may  report 
those  costs  to  TSA  in  an  aggregated 
form.  However,  the  carrier  must  specify 
in  supporting  documentation  which 
costs  have  been  aggregated  and  where 
the  costs  appear  in  the  submitted 
Appendix  A.  For  each  cost  category  that 
is  included  in  an  aggregated  amount, 
carriers  should  indicate  where  it  is 
accounted  for  in  the  submitted 
Appendix  A.  In  such  a  case,  carriers 
should  not  leave  the  categon.-  blank  or 
indicate  that  there  were  no  costs. 
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3.  What  To  Do  if  Your  Screening  Costs 
for  CY  2000  Involve  Contracting  With  a 
Partner  Carrier,  an  Airport,  or  a  Private 
Screening  Company 

It  is  not  sufficient  to  submit  an 
Appendix  A  that  includes  only  the  cost 
paid  by  a  carrier  to  partner  carriers, 
airports,  or  private  screening  companies 
under  a  screening  services  contract  or 
other  agreement.  Even  if  a  carrier 
outsourced  all  of  its  screening  functions, 
its  Appendix  A  submission  must  still 
identify,  for  example,  the  administrative 
costs  and  other  related  costs  incurred  by 
the  carrier  in  entering  into  and 
maintaining  such  contracts  and 
agreements,  including  any  amendments, 
modifications,  claims  settlements,  and 
costs  incurred  for  overseeing  the 
contracts  or  agreements.  It  must  also 
identify  costs  related  to  screening 
passengers  and  property  incurred  by  the 
carrier  but  not  covered  by  the  terms  of 
the  contract  or  agreement. 

The  fact  that  a  carrier  outsourced  its 
screening  functions  does  not  relieve  it  of 
the  duty  to  assign  costs  to  specific 
categories  in  Appendix  A  before 
aggregating  these  costs.  This  can  be 
done  by  examining  the  relevant 
contracts  and  agreements  and  by 
seeking  input  from  contractors  and 
partners.  In  the  case  of  contracts  and 
partnerships  involving  multiple  carriers, 
be  careful  to  ensure  that  all  screening 
costs  are  reported  to  TSA.  but  that  each 
dollar  of  the  cost  is  only  reported  to 
TSA  once. 

4.  What  To  Do  if  You  Did  Not  Incur  any 
Costs  for  a  Cost  Category  in  Appendix 
A 

The  instructions  to  Appendix  A  in  the 
IFR  specify  that  carriers  must  indicate 
those  cost  categories  in  which  the 
carrier  did  not  have  any  costs  for  CY 
2000.  This  is  to  be  indicated  on 
Appendix  A  by  the  use  of  an 
appropriately  placed  zero.  Cost 
categories  that  are  rolled  into  an 
aggregated  total  should  be  so  identified, 
not  listed  as  zero.  For  instance,  for  Item 
34  in  Appendix  A,  "Management  Fees 
for  Oversight  of  Consortium  Contracts" 
is  defined  as  "[ajny  costs  incurred  for 
fees  charged  by  other  organizations  for 
the  management  of  contracts  for  the 
screening  of  persons  and  property."  If  a 
carrier  paid  any  other  entity  a  fee  for  the 
management  of  security  contracts,  the 
amount  paid  should  be  included  on  this 
cost  line.  If  an  air  carrier  did  not  incur 
such  costs,  then  the  reporting  carrier 
should  so  indicate  with  a  zero  in  the 
appropriate  cost  category.  If  a  carrier 
paid  such  a  contract,  but  management 
fees  were  not  segregated  out,  then  this 


cost  categor\'  may  be  aggregated  in 
Appendix  A.  as  described  in  Item  2. 

5.  What  To  Do  if  the  Fiscal  Year 
Recorded  in  Your  Accounting  System  Is 
Not  the  Same  as  the  Calendar  Year 

All  cost  information  in  Appendix  A 
must  be  submitted  to  reflect  calendar 
year  2000,  not  a  carrier's  fiscal  year 
2000.  Therefore,  if  a  carrier  used  a  fiscal 
year  different  from  the  calendar  year  for 
2000,  it  may  be  necessar\'  to  allocate 
costs  over  time  and  among  functions. 

6.  What  To  Do  if  You  Are,  or  if  You 
Represent,  a  Carrier  That  no  Longer 
Provides  Air  Transportation  or 
Intrastate  Air  Transportation  Service, 
but  Did  do  so  in  CY  2000 

Carriers  no  longer  providing  air 
transportation  or  intrastate  air 
transportation  in  or  from  the  United 
States  do  not  need  to  remit  the  Aviation 
Security  Infrastructure  Fee.  However, 
under  the  IFR,  they  are  still  required  to 
complete  and  submit  an  Appendix  A. 
TSA  needs  to  know  the  costs  related  to 
screening  passengers  and  property 
incurred  by  all  carriers  in  CY  2000,  not 
just  by  those  carriers  still  providing  air 
transportation  or  intrastate  air 
transportation  today.  Beginning  in  fisced 
year  2005,  TSA  is  authorized  to  re- 
determine the  per-carrier  limit  for  the 
Aviation  Security  Infrastructure  Fee,  so 
long  as  the  aggregate  amount  collected 
from  carriers  operating  at  that  point 
does  not  exceed  the  aggregate  screening 
costs  of  all  carriers  providing  air 
transportation  or  intrastate  air 
transportation  in  or  from  the  United 
States  in  CY  2000. 

7.  How  To  Treat  Acquired,  Merged  or 
Reorganized  Carriers 

The  IFR  states  that  the  successor 
entity  must  submit  only  one  Appendix 
A  with  all  amounts  combined,  but  must 
specify  the  names  of  all  carriers  whose 
CY  2000  passenger  and  property 
screening  costs  are  included  in 
Appendix  A.  However,  for  ease  of 
auditing,  carriers  may  keep  separate  the 
internal  working  papers  pertaining  to 
predecessor  carriers. 

8.  How  Payments  Are  Determined 

For  fiscal  years  2002-2004,  the  IFR 
requires  each  carrier  to  pay  8.333%  of 
the  total  Listed  in  its  Appendix  A  on  a 
monthly  basis,  except  for  the  period  of 
February  18  through  April  30,  2002,  for 
which  payment  of  19.939%  is  due  by 
May  31,  2002. 

Payments  for  each  month  following 
April  2002  are  due  by  the  last  calendar 
day  of  the  following  month.  If,  at  any 
time,  the  Under  Secretary  determines, 
on  his  own  or  upon  petition  by  a  carrier, 


that  it  is  necessary  to  adjust  the  total 
amount  of  the  Aviation  Security 
Infrastructure  Fee  that  a  carrier  must 
pay  and/or  should  have  been  paying, 
TSA  will  contact  the  carrier.  In 
addition,  after  September  2004,  the 
Under  Secretary  may  determine  a 
different  fee  or  schedule.  However, 
unless  the  Under  Secretary  makes  such 
a  determination,  carriers  should 
continue  paying  8.333%  monthly. 

9.  When  Payments  Are  Due 

If  the  last  calendar  day  of  the  month 
falls  on  a  day  on  which  the  carrier 
cannot  make  payments,  such  as  a 
holiday  or  weekend,  then  the  payment 
must  be  received  by  TSA  in  advance  of 
the  last  day  of  the  month.  TSA  will 
provide  payment  instructions  for  the 
Aviation  Security  Infrastructure  Fee  on 
its  web  site,  www.tsa.dot.gov.  TSA  will 
not  be  sending  bills  to  carriers  for  this 
fee. 

10.  When  To  Submit  Appendix  A 

As  stated  in  the  IFR,  the  deadline  for 
submitting  a  completed  Appendix  A  to 
TSA  is  by  May  18,  2002.  This  means 
that  TSA  must  receive  the  submission 
on  or  before  that  date. 

1 1 .  How  To  Submit  Appendix  A 

Appendix  A  is  available  electronically 
at  jvTVTv.tsa.dof.gov.  It  must  be  sent  by 
certified  mail  to:  Chief  Financial  Officer, 
Transportation  Security  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  For  electronic  submissions,  use  a 
format  readable  by  current  versions  of 
Microsoft  Word  and  mail  a  computer 
disk  to  the  above  address  or  e-mail  it  to 
TSA-Fees@ost.dot.gov. 

12.  What  the  Audit  Must  Cover 

Each  air  carrier  must  provide  for  an 
audit  of  Appendix  A  performed  by  an 
independent  certified  public 
accountant.  The  auditor  must  plan  and 
perform  an  audit  to  obtain  reasonable 
assurance  as  to  whether  the  cDsts 
reported  in  Appendix  A  are  "consistent 
with  the  air  carrier's  financial 
accounting  information  reported  in 
accordance  with  generally  accepted 
accounting  principles."  The  auditor 
must  provide  a  written  letter  of  opinion 
on  the  acciuacy  of  the  costs  and  other 
information  reported  in  Appendix  A, 
based  on  the  company's  pre-existing 
financial  statements  and  supporting 
documents,  and  in  accordance  with 
generally  accepted  auditing  standards. 
This  opinion  should  include  a  statement 
as  to  whether  the  audited  Appendix  A 
is  free  of  material  misstatements. 
However,  carriers  need  not  provide  for 
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an  audit  of  the  process  of  remitting  the 
fee. 

TSA  or  other  Federal  entities  may  also 
audit  Appendix  A  and  the  supporting 
information  to  ensure  that  the 
information  provided  in  Appendix  A  is 
true  and  correct,  as  well  as  to  ensure 
that  the  Appendix  A  submitted  and  fees 
paid  are  consistent  with  the 
requirements  of  the  IFR.  The  decision  to 
conduct  a  Federal  audit  does  not  relieve 
a  carrier  of  its  own  audit  burden. 

13.  When  the  Audit  Is  Due 

As  provided  for  in  the  IFR.  the  audit 
is  due  to  be  received  by  TSA  no  later 
than  luly  1.  2002.  TSA  will  not  enforce 
this  deadline  against  a  carrier  that 
submits  a  timely  and  proper  Appendix 
A.  meikes  timely  and  proper  fee 
pavments.  and  submits  the  audit  to  TSA 
no  later  than  August  1.  2002. 

14.  How  To  Submit  the  Audit 

As  with  Appendix  A.  submit  the  audit 
to:  Chief  Financial  Officer, 
Transportation  Security  Administration. 
Department  of  Transportation.  400 
Seventh  Street  S\V.,  Washington.  DC 
20590. 

15.  What  To  Do  With  the  CPA's  Working 
Papers  for  the  Audit 

The  IFR  indicates  that  the 
"accountant's  working  papers  w"ith 
respect  to  the  audit  must  be  included 
with  this  submission."  This  requirement 
may  be  satisfied  by  including  in  the 
audit  submission  the  availability 
(location  and  time)  of  the  accountant's 
working  papers,  so  long  as  the  working 
papers  are  retained  and  provided  to 
TSA  upon  request. 

Issued  in  Washington.  DC.  on  April  29. 
2002. 

Stephen ).  McHale, 

Deputy  Under  Secretary  of  Transportation  for 
Security. 
IFR  Doc.  02-109,30  Filed  4-29-02:  2:36  pm] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Parts  222  and  223 

[Docltet  No.  020426096-2096-01;  I.D. 
042402D] 

RIN  0648-AP99 

Sea  Turtie  Conservation;  Restrictions 
Applicable  to  Shrimp  Trawl  Activities; 
Leatttertiack  Conservation  Zone 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  area  gear  restriction. 

summary:  NMFS  is  closing,  for  a  2-week 
period,  all  inshore  waters  and  offshore 
waters  10  nautical  miles  (nm)  (18.5  km) 
seaward  of  the  COLREGS  demarcation 
line,  bounded  by  32'  N.  lat. 
(approximately  Tybee  Island.  GA)  and 
34'  N.  lat.  (approximately  Wilmington 
Beach.  NC)  within  the  Leatherback 
Conser\-ation  Zone,  to  fishing  by  shrimp 
trawlers  required  to  have  a  turtle 
excluder  device  (TED)  installed  in  each 
net  that  is  rigged  for  fishing,  unless  the 
TED  has  an  escape  opening  large 
enough  to  exclude  leatherback  turtles, 
as  specified  in  the  regulations.  This 
action  is  necessary  to  reduce  mortality 
of  endangered  leatherback  sea  turtles 
incidentally  captured  in  shrimp  trawls. 
DATES:  This  action  is  effective  from 
April  26.  2002  through  11:59  p.m.  (local 
time)  on  May  10.  2002. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief. 
Endangered  Species  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  301-713-0376.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bernhart  (ph.  727-570-5312.  fax 
727-570-5517.  e-mail 
David.Bernhart@noaa.gov);  or  Barbara 
Schroeder  (ph.  301-713-1401,  fax  301- 
713-0376.  e-mail 
Barbara.Schroeder@noaa.gov). 

For  assistance  in  modifying  TED 
escape  openings  to  exclude  leatherback 
sea  turtles,  fishermen  may  contact  gear 
specialists  at  the  NMFS.  Pascagoula.  MS 
laboratorv-  bv  phone  228-762-^591  or 
fax  228-769^8699. 
SUPPLEMENTARY  INFORMATION: 
Prohibitions  on  taking  sea  turtles  are 
governed  by  regulations  implementing 
the  Endangered  Species  Act  at  50  CFR 
parts  222  and  223.  The  incidental  take 
of  turtles  during  shrimp  fishing  in  the 
Atlantic  Ocean  off  the  coast  of  the 
southeastern  United  States  and  in  the 
Gulf  of  Mexico  is  excepted  from  the 
taking  prohibition  pursuant  to  sea  turtle 
conser\'ation  regulations  at  50  CFR 
223.206,  which  include  a  requirement 
that  shrimp  trawlers  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing.  The  use  of  TEDs 
significantly  reduces  mortality  of 
loggerhead,  green,  Kemp's  ridley,  emd 
hawksbill  sea  turtles.  Because 
leatherback  turtles  are  larger  than  the 
escape  openings  of  most  NMFS- 
approved  TEDs,  use  of  these  TEDs  is  not 


an  effecti\e  means  of  protecting 
leatherback  turtles. 

Through  a  final  rule  (bO  FR  47713. 
September  14.  1995).  NMFS  established 
regulations  to  provide  protection  for 
leatherback  turtles  when  they  occur  in 
locally  high  densities  during  their 
annual,  spring  northward  migration 
along  the  Atlantic  seaboard  Within  the 
Leatherback  Conservation  Zone.  NMFS 
may  close  an  area  for  2  weeks  when 
leatherback  sightings  exceed  10  animals 
per  50  nm  (92.6  km)  during  repeated 
aerial  survevs  pursuant  to 
§  223,206(dj(2)(iv)(A)  through  (C). 

An  initial  aerial  sur\'ey  conducted  on 
April  19.  2002.  along  the  South  Carolina 
coast  documented  15  leatherback  turtles 
between  Bull's  Bay  and  South  Island 
(across  both  zones  32  and  33)  and  11 
leatherback  turtles  between  Pritchard 
Island  and  Edisto  Island  in  zone  32, 
with  each  a. ..a  of  leatherback 
concentration  being  less  than  50  nm 
(92.6  km)  in  length.  A  replicate  survey 
was  flown  along  the  South  Carolina 
coast  on  April  23.  2002  During  the 
replicate  sur\ey  11  leatherbacks  were 
seen  in  a  13-nm  stretch  near  Edisto 
Island  in  zone  32.  14  leatherbacks  were 
seen  in  the  zone  32  to  33  trackline 
overlap  area  (from  Folly  Beach  to  Cape 
Island,  approximately  a  42-mile 
stretch),  and  15  leatherbacks  were  seen 
in  a  27-mile  stretch  in  zone  33  near  the 
Windy  Hill  area.  The  sighting 
frequencies  in  the  original  and  replicate 
survevs  all  met  or  exceeded  the 
regulatory  standard  of  at  least  10 
animals  within  a  50-nm  (92.6-km) 
length  of  sur\ey  trackline. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  is  closing  all 
inshore  waters  and  offshore  waters  10 
nm  (18.5  km)  seaward  of  the  COLREGS 
demarcation  line,  bounded  bv  32  N  lat. 
and  34'  N.  lat.,  within  the  Leatherback 
Conser\'ation  Zone  to  fishing  by  shrimp 
trawlers  required  to  have  a  TED 
installed  in  each  net  that  is  rigged  for 
fishing,  unless  the  TED  installed  has  an 
escape  opening  large  enough  to  exclude 
leatherback  turtles,  meeting  the 
specifications  at  50  CFR 
223.207(a)(7)(ii)(B)(l)or(2)or 
223.207(c)(l)(iv)(B).  These  regulations 
specif\-  modifications  that  can  be  made 
to  either  single-grid  hard  TEDs  or  Parker 
soft  TEDs  to  allow  leatherbacks  to 
escape. 

The  regulations  at  50  CFR 
223.206(d)(2)(iv)  also  state  that 
fishermen  operating  in  the  closed  area 
with  TEDs  modified  to  exclude 
leatherback  turtles  must  notif\'  the 
NMFS  Southeast  Regional 
Administrator  of  their  intention  to  fish 
in  the  closed  area.  This  aspect  of  the 
regulations  does  not  have  a  current 
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Office  of  Management  and  Budget 
control  number,  issued  pursuant  to  the 
Paperwork  Reduction  Act. 
Consequently,  fishermen  are  not 
required  to  notify  the  Regional 
Administrator  prior  to  fishing  in  the 
closed  area,  but  they  must  still  meet  the 
gear  requirements. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  AA  is  taking  this  action  in 
accordance  with  the  requirements  of  50 
CFR  223.206(d)(2)(iv)  to  provide 
protection  for  endangered  leatherback 
sea  turtles  from  incidental  capture  and 
drowning  in  shrimp  trawls.  Leatherback 
sea  turtles  are  occurring  in  high 
concentrations  in  coastal  waters  in 
shrimp  fishery  statistical  zones  32  and 
33.  This  action  allows  shrimp  fishing  to 
continue  in  the  affected  area  so  long  as 
fishermen  make  the  required  gear 
modifications. 

Pursuant  to  5  U.S.C.  553(b)(B),  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  As  a  sizeable 
concentration  of  leatherback  turtles  has 
been  observed  in  an  area  fished  by 
shrimp  trawlers,  it  is  extremely  likely 
that  interactions  will  occur.  It  would  be 
impracticable  to  provide  prior  notice 
and  opportunity  for  comment  because 
providing  notice  and  comment  would 
prevent  the  agency  from  implementing 
the  necessary  action  in  a  timely  manner 
to  protect  the  endangered  leatherback. 

Pursuant  to  5  U.S.C.  553(d)(3).  the  AA 
finds  that  there  is  good  cause  not  to 
delay  the  effective  date  of  this  rule  for 
30  days.  Such  delay  would  prevent  the 
agency  from  implementing  the 
necessary  action  in  a  timely  manner  to 
protect  the  endangered  leatherback. 
Accordingly,  the  AA  is  making  this 
temporary  rule  effective  April  26.  2002 
through  May  10.  2002.  This  closure  has 
been  axmounced  on  the  NOAA  weather 
chaimel,  in  newspapers,  and  other 
media.  Shrimp  trawlers  may  also  call 
(727)570-5312  for  updated  area  closure 
information. 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553,  or  by  any  other  law,  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  Enviroiunental 
Assessment  (EA)  for  the  final  rule 
requiring  TED  use  in  shrimp  trawls  and 
the  regulatory  framework  for  the 
Leatherback  Conservation  Zone  (60  FR 
47713,  September  14. 1995).  Copies  of 
the  EA  are  available  (see  ADDRESSES). 


Dated:  .^pril  26,2002. 
William  T.  Hogarth 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries. 
|FR  Doc  02-10758  Filed  4-26-02;  4:30  pm] 

BILUNG  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

[Docket  No.  001025296-2079-02;  I.D. 
072600A] 

RIN  0648-AO05 

Endangered  and  Threatened  Species: 
Range  Extension  for  Endangered 
Steelhead  in  Southern  California 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  has  received  new 
evidence  of  steelhead  {anadromous 
Oncorhynchus  mykiss)  presence  in  two 
locations  and  spawning  in  one  location 
south  of  the  current  range  of  the  listed 
southern  California  steelhead 
Evolutionarily  Significant  Unit  (ESU) 
which  is  currently  Malibu  Creek.  Based 
upon  this  new  information,  and  the 
possibility  that  anadromous  O.  mykiss 
may  occur  in  other  streams  south  of 
Malibu  Creek  if  hydrologic  and  other 
habitat  conditions  are  favorable,  NMFS 
is  now  issuing  a  final  rule  under  the 
Endangered  Species  Act  (ESA)  that 
redefines  the  geographic  range  of  the 
listed  anadromous  O.  mykiss  population 
to  include  all  steelhead  and  their 
progeny  that  occur  in  coastal  river 
basins  from  the  Santa  Maria  River 
(inclusive)  to  the  U.S.  -  Mexico  Border. 
NMFS  has  reassessed  the  status  of 
anadromous  O.  mykiss  throughout  its 
redefined  range  in  Southern  California 
and  concludes  that  the  listed  population 
continues  to  be  endangered. 

Within  the  redefined  geographic  range 
of  O.  mykiss,  only  anadromous, 
naturally  spawned  populations,  and 
their  progeny,  which  reside  below 
naturally  occurring  and  man-made 
impassable  barriers  (e.g.,  impassable 
waterfalls  and  dams)  are  listed. 
DATES:  Effective  July  1,  2002. 
ADDRESSES:  Assistant  Regional 
Administrator,  Protected  Resources 
Division,  NMFS,  Southwest  Region.  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213. 


FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert,  562-980-4021.  or  Chris 
Mobley,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  ESA  Actions  Related 
to  the  Southern  California  Steelhead 
ESU 

In  1994.  NMFS  received  a  petition 
from  the  Oregon  Natural  Resources 
Council  and  numerous  co-petitioners  to 
list  west  coast  steelhead  (Oncorhynchus 
mykiss)  populations  under  the  ESA.  In 
response  to  the  petition,  NMFS 
conducted  a  status  review  of  west  coast 
steelhead  (Busby  et  al,  1996)  which 
identified  15  Evolutionarily  Significant 
Units  (ESUs)  of  steelhead  in 
Washington,  Oregon,  Idaho,  and 
California,  and  assessed  their  risk  of 
extinction.  One  of  these  15  ESUs  was 
the  Southern  California  steelhead  ESU 
which  was  found  to  be  at  a  high  risk  of 
extinction. 

Based  on  this  status  review  and  a 
consideration  of  the  listing  factors  in 
section  4(a)(1)  of  the  ESA,  NMFS 
proposed  to  list  the  Southern  California 
steelhead  as  an  endangered  species  in 
August  1996  (61  FR  41541).  In  August 
1997,  NMFS  pubhshed  a  final  rule 
listing  this  ESU  as  an  endangered 
species  (62  FR  43937).  In  the  final  rule, 
NMFS  listed  only  the  anadromous  life 
form  of  O.  mykiss,  and,  therefore, 
defined  the  listed  Southern  California 
steelhead  population  to  include  all 
naturally  spav^med  populations  of 
steelhead  (and  their  progeny)  in  streams 
fipom  the  Santa  Maria  River  in  San  Luis 
Obispo  County  (inclusive)  to  and 
including  Malibu  Creek  in  Los  Angeles 
County.  At  the  time  of  listing,  NMFS 
believed  Malibu  Creek  represented  the 
southernmost  extent  of  the  range  of 
anadromous  O.  mykiss  in  southern 
California. 

On  February  5, 1999,  NMFS 
published  a  proposed  critical  habitat 
designation  for  19  ESUs  of  threatened 
and  endangered  salmon  and  steelhead 
distributed  throughout  Washington, 
Oregon,  Idaho,  and  California,  including 
the  endangered  Southern  California 
steelhead  ESU  (64  FR  5740).  A  final  rule 
designating  critical  habitat  for  these  19 
ESUs,  including  the  Southern  California 
steelhead  ESU,  was  published  on 
February  16,  2000  (65  FR  7764). 

Although  the  critical  habitat 
designation  for  Southern  California 
steelhead  is  presently  in  effect,  NMFS 
has  recently  sought  approval  imm  the 
U.S.  District  Court  in  the  District  of 
Columbia  for  a  consent  decree  that 
would  vacate  critical  habitat 
designations  for  Southern  California 
steelhead  and  18  other  salmon/ 
steelhead  ESUs  as  a  result  of  litigation 
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filed  against  the  agency  by  the  National 
Association  of  Homebuilders.  In 
conjunction  with  this  action.  NMFS  also 
intends  to  undertake  a  new  and  more 
thorough  analysis  of  critical  habitat  for 
these  ESUs,  including  the  economic 
impacts  of  any  designation,  that  is 
consistent  with  the  ESA  and  other 
recent  Court  decisions.  Following 
completion  of  this  analysis.  NMFS 
intends  to  proceed  with  re-proposing 
critical  habitat  designations  for  these 
ESUs  including  the  Southern  California 
steelhead. 

New  Information  on  Steelhead 
Distribution  South  of  Malibu  Creek  in 
Southern  California 

In  1999  and  2000.  new  information 
became  available  which  indicated  that 
the  anadromous  life  form  of  O.  mykiss 
(i.e.  steelhead)  or  their  progeny  occurred 
in  at  ieast  two  coastal  streams  south  of 
Malibu  Creek  (Topanga  Creek  and  San 
Mateo  Creek).  This  new  information 
included  observations  of  juvenile  O. 
mykiss  in  Topanga  Creek  by  a  NMFS 
biologist  and  field  and  laboratory 
investigations  conducted  by  the 
California  Department  of  Fish  and  Game 
(CDFG)  which  demonstrated  the 
presence  and  spawning  of  anadromous 
O.  mykiss  in  San  Mateo  Creek  (DFG. 
2000).  Based  on  this  new  information, 
NMFS  published  a  Federal  Register 
notice  in  December  2000  proposing  to 
formally  recognize  that  anadromous  O. 
mykiss  (or  steelhead)  ranged  further 
southward  in  Southern  California  than 
was  previously  believed  to  be  the  case 
by  extending  the  range  of  the  listed 
population  to  San  Mateo  Creek  (65  FR 
79328).  A  detailed  discussion  of  the 
new  information  upon  which  the  range 
extension  proposal  was  based  is 
contained  in  the  December  2000  Federal 
Register  notice. 

Since  the  range  extension  was 
proposed  in  December  2000.  NMFS  has 
obtained  some  additional  new 
information  on  O.  mykiss  in  San  Mateo 
Creek  which  was  considered  in  this 
final  determination.  Additional 
microsatellite  and  mitochondrial  DNA 
(mtDNA)  analyses  were  conducted  by 
Jennifer  Nielsen  (U.S.  Geological 
Service,  Alas!  a  Science  Center  in 
Anchorage,  AiC.)  on  tissue  samples 
taken  from  16  O.  mykiss  collected  in 
San  Mateo  Creek  in  1999  and  2000 
(Nielson  and  Sage.  2002).  All  16  fish 
that  were  analyzed  shared  the  MYS5 
haplotype  that  is  found  throughout  the 
range  of  O.  mykiss  in  California,  but 
which  is  most  commonly  found  in 
Southern  California  populations 
(Nielsen  et  al.  1994).  This  finding  is 
consistent  with  previous  genetic 
analysis  reported  for  O.  mykiss  in  San 


Mateo  Creek  (DFG.  2000)  and  cited  in 
NMFS'  proposed  range  extension  (65  FR 
79328).  According  to  Nielsen  and  Sage 
(2002).  this  haplotype  has  not  been 
found  in  their  previous  sur\'ey  of 
hatchery  O.  mykiss  strains  in  California, 
and,  therefore,  suggests  an  endemic 
population  structure  in  San  Mateo 
Creek.  Secondly,  the  DFG  has 
undertaken  periodic  field  surveys  in 
upper  San  Mateo  Creek  and  Devil's 
Canyon  since  May  2000  which  have 
documented  the  continued  presence  of 
O.  mykiss  in  the  watershed.  In  many 
instances,  these  sur\'eys  were  carried 
out  in  conjunction  with  efforts  to 
remove  exotic  species  that  might  prey 
upon  or  compete  with  O.  mykiss. 
Although  these  sur\-eys  were  limited  in 
scope  and  methodology,  they 
documented  the  presence  of  O.  mykiss 
through  at  least  August  2001  in  Devil's 
Canyon.  Summaries  of  the  DFG  field 
surveys  for  O.  mykiss  and  exotic  species 
removal  are  contained  in  a  series  of  file 
memoranda  prepared  by  DFG  staff. 

NMFS  has  completed  its  review  and 
analysis  of  all  available  information, 
including  public  comments  that  were 
received  on  the  proposal.  This  final  rule 
formally  extends  the  range  of  the 
Southern  California  steelhead  ESU  and 
reaffirms  that  it  continues  to  be  an 
endangered  species. 

Siunmary  of  Comments  Received  in 
Response  to  the  Proposed  Range 
Extension  Notice 

The  proposed  range  extension  was 
published  on  December  19.  2000.  with 
a  60-day  comment  period  that  closed  on 
February  20.  2001.  During  this  period. 
NMFS  received  numerous  requests  for  a 
public  hearing,  as  well  as  requests  for 
additional  time  to  comment  on  the 
proposal.  As  a  result.  NMFS  re-opened 
the  public  comment  period  for  30  days 
on  February  21.  2001.  and  held  a  public 
hearing  in  San  Clemente.  CA.  on  March 
12,  2001.  The  re-opened  public 
comment  period  closed  on  March  22, 
2001. 

Excluding  hearing  requests,  a  total  of 
63  written  comments  were  received  on 
the  proposal  from  a  broad  range  of 
agencies,  non-governmental 
organizations,  other  groups,  and  private 
citizens.  A  total  of  37  individuals 
provided  oral  comments  at  the  public 
hearing.  The  vast  majority  of  comments 
supported  the  proposal,  although  many 
urged  NMFS  to  expand  or  modify  its 
proposal.  A  limited  number  of 
comments  were  opposed  to  or  neutral 
about  the  proposal.  A  summary  of  the 
comments  on  the  proposal  and  NMFS' 
responses  to  those  comments  are 
presented  below  by  specific  issue. 


Comments  and  Responses 

Issue:  Southern  Boundan'  of  Southern 
California  Steelhead  ESV 

Comment  1:  Many  commenters 
argued  that  the  southern  boundary  of 
the  listed  Southern  California  steelhead 
population  (i.e.  anadromous  O  mykiss] 
should  be  extended  to  the  southernmost 
extent  of  the  species  historical  range 
rather  than  to  just  San  Mateo  Creek 
Most  argued  this  boundary  should  be 
the  U.S.-  Mexico  border. 

Response:  NMFS  has  previously 
recognized  that  steelhead  historically 
occurred  naturally  at  least  as  far  south 
as  northern  Baja  California  (NMFS. 
1996;  and  62  FR  43937)  However,  at  the 
time  the  Southern  California  steelhead 
ESU  was  listed  as  an  endangered 
species  in  1997  the  best  available 
information  indicated  that  persistent 
populations  of  anadromous  O.  mykiss 
did  not  occur  in  rivers  or  streams 
further  south  than  Malibu  Creek.  As 
described  in  NMFS'  proposed  range 
extension  (65  FR  79328)  new 
information  became  available  in  1999 
and  2000  indicating  that  anadromous  O. 
mykiss  were  occupying  San  Mateo 
Creek  which  is  in  northern  San  Diego 
County.  Limited  obser\ational 
information  also  suggested  that  O 
mykiss  occurred  in  Topanga  Creek. 

NMFS'  main  objecti\es  in  proposing 
the  range  extension  for  Southern 
California  steelhead  were  three-fold: 
First,  to  seek  public  comment  on  new 
information  showing  that  the  freshwater 
geographic  range  of  anadromous  O 
mvkiss  e.xtended  south  of  Malibu  Creek 
to  at  least  San  Mateo  Creek;  second,  to 
seek  public  comment  on  NMFS 
proposal  to  consider  the  O  mykiss 
found  south  of  Malibu  Creek  to  be  part 
of  the  listed  Southern  California 
steelhead  ESU;  and  third,  to  ensure  that 
anadromous  O.  mykiss  occurring  south 
of  Malibu  Creek,  either  as  isolated 
individuals  (e.g  Topanga  Creek)  or  as 
populations  (i.e  San  Mateo  Creek) 
would  be  protected  under  the  ESA. 

NMFS  recognizes  that  habitat  suitable 
for  anadromous  O  mykiss  may  occur  in 
watersheds  south  of  San  Mateo  Creek 
(e.g.  San  Onofre  Creek  and  perhaps 
elsewhere)  and  that  anadromous  O. 
mykiss  historically  occurred  further 
south  than  San  Mateo  Creek.  For  these 
reasons,  and  because  anadromous  O. 
mvkiss  may  stray  to  streams  south  of 
San  Mateo  Creek  just  as  they  did  to  San 
Mateo  Creek  in  1997.  NMFS  intends  to 
consider  any  anadromous  O  mykiss  that 
are  found  to  occur  in  coastal  streams 
and  estuaries  between  the  Santa  Maria 
River  and  the  U.S.-  Mexico  border  to  be 
part  of  the  listed  Southern  California 
steelhead  population  unless  there  is 
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evidence  indicating  they  are  unlisted 
resident  forms  or  derived  from  hatcherv- 
rainbow  trout  populations. 

As  discussed  elsewhere  in  this 
document,  NMFS  believes  that 
anadromous  O.  mykiss  do  not  presently 
occur  further  south  than  San  Mateo 
Creek,  and  in  only  two  locations 
between  Malibu  Creek  and  San  Mateo 
Creek.  However,  the  southern  boundary 
of  anadromous  O.  mykiss  in  Southern 
California  is  likely  to  vary  over  time  as 
a  result  of  variable  and  unpredictable 
rainfall  patterns  and  freshwater  habitat 
conditions,  and  the  ability  of  the 
anadromous  form  to  stray  or  colonize 
new  habitats.  As  information  becomes 
available  in  the  future  that  a  persistent 
population  of  anadromous  O.  mykiss 
occurs  in  any  other  streams  south  of 
Malibu  Creek,  NMFS  will  prompUy 
inform  the  public  by  means  of 
notification  in  the  Federal  Register. 

Comment  2:  A  few  commenters 
asserted  that  the  proposed  range 
extension  was  not  justified  and  or  was 
inappropriate  because  there  is  no 
information  indicating  that  steelhead 
occur  in  those  streams  located  between 
Malibu  Creek  and  San  Mateo  Creek. 

Response:  NMFS  disagrees.  NMFS 
believes  the  best  available  information 
indicates  that  the  O.  mykiss  in  San 
Mateo  Creek  are  the  progeny  of 
steelhead  that  originated  from  some 
other  stream  located  within  the 
geographic  range  of  the  Southern 
California  steelhead  ESU  and  spawned 
in  that  watershed  in  1997.  As  noted 
elsewhere  in  this  final  notice,  the  best 
available  information  NMFS  possessed 
at  the  time  of  listing  in  1997  suggested 
that  anadromous  O.  mykiss  did  not 
occur  further  south  than  Malibu  Creek. 
Therefore,  the  new  evidence  indicating 
that  anadromous  O.  mykiss  now  occupy 
San  Mateo  Creek  constitutes  a  southern 
extension  of  the  range  for  this  listed  life 
history  form.  The  fact  that  anadromous 
O.  mykiss  do  not  generally  occur  in 
streams  between  Malibu  Creek  and  San 
Mateo  Creek  has  no  bearing  on  whether 
or  not  the  fish  in  San  Mateo  Creek  are 
part  of  the  listed  Southern  California 
steelhead  ESU.  As  NMFS  emphasized  in 
the  proposed  range  extension,  the 
habitat  conditions  in  virtually  all  of  the 
streams  located  between  Malibu  Creek 
and  San  Mateo  Creek  (e.g.  Los  Angeles 
River,  San  Gabriel  River.  Santa  Ana 
River,  San  Juan  Creek,  etc.)  are  highly 
modified,  and.  therefore,  are  not 
presently  suitable  for  utilization  by 
steelhead.  Absent  significant  habitat 
restoration  efforts,  NMFS  does  not 
expect  these  rivers  or  streams  to  support 
steelhead  in  the  futuire. 


Issue:  Critical  Habitat 

Comment  3:  One  commenter  argued 
that  unoccupied  or  highly  modified 
habitat  (specifically  the  Los  Angeles, 
San  Gabriel,  and  Santa  Ana  Rivers) 
would  be  ver>'  costly  to  restore,  and. 
therefore,  should  be  excluded  from  any 
future  modification  of  the  existing 
critical  habitat  designation  for  this  ESU. 

Response:  The  ESA  requires  NMFS  to 
designate  critical  habitat  or  make 
revisions  to  critical  habitat  on  the  basis 
of  the  best  scientific  data  available,  but 
only  after  taking  into  consideration  the 
economic  impacts  of  specifying  any 
particular  area  as  critical  habitat. 
Therefore,  in  making  any  future 
revisions  to  the  existing  critical  habitat 
designation  for  the  Southern  California 
steelhead  ESU,  NMFS  will  consider  the 
economic  impacts  of  designating  any 
additional  habitat  whether  it  is 
occupied  by  steelhead  or  not. 

Unless  NMFS'  failure  to  designate 
specific  areas  as  critical  habitat  will 
result  in  the  extinction  of  a  listed 
species,  the  ESA  allows  the  agency  to 
exclude  areas  from  critical  habitat  if  it 
is  determined  that  the  benefits  of  such 
cui  exclusion  outweigh  the  benefits  of 
specifying  such  an  area  as  part  of  the 
critical  habitat.  Because  virtually  all  of 
the  freshwater  habitat  available  to 
steelhead  south  of  Malibu  Creek  (the 
current  southern  extent  of  critical 
habitat  for  this  ESU)  to  at  least  San 
Mateo  Creek  is  highly  modified,  and, 
therefore,  unlikely  to  support  steelhead 
without  substantial  habitat  restoration, 
NMFS  intends  to  carefully  evaluate  and 
weigh  the  benefits  of  designating  these 
habitats  as  critical  habitat  or  excluding 
them  from  any  revised  designation. 

Comment  4:  Many  commenters 
argued  that  in  conjunction  with  the 
range  extension  for  this  ESU,  NMFS 
should  be  designating  critical  habitat  for 
steelhead  in  all  watersheds  south  of 
Malibu  Creek,  including  San  Mateo 
Creek,  that  are  within  the  historic  range 
of  steelhead  whether  the  habitat  is 
occupied  or  not. 

Response:  In  making  its  critical 
habitat  designation  for  the  endangered 
Southern  California  steelhead  ESU  in 
February  2000  (65  FR  7764).  the  agency 
concluded  that  all  occupied  and 
accessible  river  reaches  and  estuarine 
areas  in  coastal  river  basins  ranging 
from  the  Santa  Maria  River  southward 
to  and  including  Malibu  Creek  were 
essential  for  the  recovery  of  the  ESU. 
This  determination  was  made,  in  part, 
because  these  basins  were  thought  to 
provide  essential  habitat  featiues  such 
as  spawning,  rearing,  and  migration 
habitat,  food  resources,  sufficient  water 
quality  and  quantity,  and  riparian 


vegetation.  Also  contributing  to  NMFS' 
determination  was  the  fact  that  the 
coastal  river  basins  in  this  geographic 
area  were  historically  important  for  the 
ESU  (e.g.  Santa  Ynez,  Ventura,  and 
Santa  Clara  Rivers),  and  many  of  the 
river  basins,  both  large  and  small  and  in 
relatively  close  proximity  to  one 
another,  continued  to  support 
anadromous  O.  mykiss  though  at  low 
levels  of  abundance  on  the  scale  of  both 
individual  river  basins  and  the  entire 
ESU. 

In  contrast,  the  situation  that 
currently  exists  for  coastal  river  basins 
south  of  Malibu  Creek  is  quite  different. 
Recent  information,  as  discussed 
elsewhere  in  this  document,  does 
demonstrate  that  anadromous  O.  mykiss 
occiu  in  at  least  two  coastal  river  basins 
south  of  Malibu  Creek  (i.e.  San  Mateo 
Creek  and  Topanga  Creek).  The 
population  in  San  Mateo  Creek  was  only 
re-established  recently  as  a  result  of 
adults  that  strayed  into  the  watershed 
and  spawned  in  1997,  and  the  presence 
of  O.  mykiss  in  Topanga  Creek  may  be 
transitory.  There  is  no  evidence  that 
anadromous  O.  mykiss  occupy  any  of 
the  other  coastal  river  basins  between 
Malibu  Creek  and  San  Mateo  Creek,  and 
many  of  these  basins  are  so  highly 
modified  that  they  can  not  support 
anadromous  O.  mykiss.  Further,  there  is 
no  evidence  that  any  other  coastal  river 
basins  south  of  San  Mateo  Creek,  within 
the  historic  range  of  steelhead,  cmrentiy 
support  the  anadromous  life  form  of  O. 
mykiss.  Because  only  two  coastal 
watersheds  south  of  Malibu  Creek 
support  anadromous  O.  mykiss, 
including  San  Mateo  Creek  which  is 
well  separated  from  the  remainder  of 
the  populations  in  the  listed  ESU,  and 
virtually  all  other  coastal  watersheds 
south  of  Malibu  Creek  do  not  support 
this  anadromous  life  history  form, 
NMFS  believes  there  is  insufficient 
information  at  present  to  determine  if 
all  or  some  of  the  freshwater  habitat 
south  of  Malibu  Creek,  whether 
occupied  or  unoccupied,  is  essential  for 
the  conservation  of  this  ESU. 

NMFS  believes  that  a  determination 
of  how  much  habitat  south  of  Malibu 
Creek  is  essential  for  the  conservation  of 
this  ESU  is  best  left  to  NMFS'  technical 
recovery  planning  process  because  it 
will  be  closely  linked  to  the 
development  of  biological  recovery 
goals  for  this  ESU.  The  development  of 
biological  recovery  goals  will  be  the  first 
task  of  the  NMFS'  appointed  technical 
recovery  team  that  will  be  responsible 
for  addressing  the  Southern  California 
steelhead  ESU,  and  this  task  will  require 
an  assessment  of  the  population 
structure  of  the  ESU,  as  well  as  an 
evaluation  of  how  many  populations  of 
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O.  mykiss.  including  both  their 
geographic  distribution  and  size,  are 
necessar\'  to  achieve  recovery  of  the 
entire  ESU.  If  NMFS"  recover^'  team 
concludes  through  this  assessment 
process  that  recovery  of  this  ESU  will 
require  anadromous  O.  mykiss 
populations  and  the  habitat  to  support 
them  in  coastal  river  basins  south  of 
Malibu  Creek,  then  NMFS  will  conduct 
the  requisite  economic  analysis  to 
determine  if  these  areas  should  be 
incorporated  into  the  existing  critical 
habitat  designation  for  this  ESU. 

Comment  5:  Many  commenters 
argued  that  NMFS  should  designate 
critical  habitat  above  manmade  barriers 
throughout  the  cvurent  and  historic 
range  of  steelhead  in  this  ESU  in 
conjunction  with  the  range  extension. 

Response:  In  Februar\'  2000,  NMFS 
designated  critical  habitat  for  the 
SouUiem  California  steelhead  ESU. 
which  included  all  occupied  and 
accessible  freshwater  habitat  in 
watersheds  ranging  from  the  Santa 
Maria  River  southward  to  Malibu  Creek, 
which  was  considered  to  be  the  current 
range  of  listed  anadromous  O.  mykiss  at 
that  time.  River  reaches  that  were 
inaccessible  to  anadromous  O.  mykiss 
above  specific  manmade  barriers  (e.g. 
dams),  however,  were  not  included  in 
the  critical  habitat  designation.  This 
approach  was  consistent  with  NMFS' 
previous  determination  to  list  only  the 
anadromous  life  form  of  O.  mykiss 
below  manmade  barriers. 

While  substantial  amounts  of  habitat 
historically  occupied  by  anadromous  O. 
mykiss  may  occur  above  manmade 
barriers  in  some  watersheds  in  the 
Southern  California  steelhead  ESU  (e.g. 
the  Santa  Ynez  River.  Ventiua  River, 
Santa  Clara  River),  NMFS  has  not 
conducted  an  assessment  to  determine  if 
all  or  some  of  these  blocked  habitat 
areas  are  currently  essential  for  the 
recovery  of  this  steelhead  ESU.  In 
addition,  the  agency  has  not  performed 
the  requisite  economic  analyses  needed 
to  designate  blocked  habitat  areas  that 
are  unoccupied  as  critical  habitat. 

Comment  6:  Several  commenters 
argued  that  critical  habitat  should  be 
designated  for  steelhead  on  Camp 
Pendleton  Marine  Corps  Base  and  that 
NMFS  should  not  exclude  this  habitat 
from  any  designation  because  of 
concerns  about  impacts  to  the  military 
mission  of  the  Base. 

Response:  As  discussed  previously. 
NMFS  believes  that  any  assessment  of 
whether  or  not  freshwater  and  estuarine 
habitat  south  of  Malibu  Creek  is 
essential  for  recovery  of  this  ESU, 
including  San  Mateo  Creek  which 
occurs  in  large  part  on  Camp  Pendleton, 
needs  to  be  made  in  conjunction  with 


the  development  of  biological  recovery 
goals  for  this  ESU.  If  NMFS'  recover.' 
planning  process  concludes  that  specific 
freshwater  and  estuarine  habitats  south 
of  Malibu  Creek,  including  San  Mateo 
Creek,  are  essential  for  recover\-  of  the 
ESU.  then  NMFS  will  do  the  requisite 
economic  analyses  necessar\'  to  revise 
the  existing  critical  habitat  designation. 

As  specified  in  Section  4(b)(2)  of  the 
ESA.  however.  NMFS  may  exclude  an 
area  from  a  critical  habitat  designation 
if  the  benefits  of  such  an  exclusion 
outwe'gh  the  benefits  of  specifv'ing  (he 
area  as  part  of  the  designation,  provided 
that  excluding  the  area  will  not  result  in 
the  extinction  of  the  listed  species  for 
which  the  habitat -is  being  designated.  In 
making  any  future  determination  about 
designating  critical  habitat  south  of 
Malibu  Creek,  including  the  San  Mateo 
Creek  watershed  on  Camp  Pendleton. 
NMFS  will  thoroughly  evaluate  whether 
or  not  any  potentially  designated  areas 
may  be  excluded  from  the  designation 
based  on  this  weighing  of  benefits. 

Comment  7:  One  commenter  argued 
that  NMFS  failed  to  comply  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  prepare  an  economic 
analysis. 

Response:  The  main  objectives  of 
NMFS'  proposal  were  to  recognize  that 
the  freshwater  geographic  range  of 
anadromous  O.  mykiss  extended  further 
south  than  was  previously  thought  to  be 
the  case,  and  to  ensure  that  any 
anadromous  O.  mykiss  occurring  south 
of  Malibu  Creek  were  protected  under 
the  ESA.  In  effect,  the  proposal  was 
intended  to  aimed  at  clarifying  the 
geographic  range  of  a  previously  listed 
population.  Because  NMFS'  proposal 
dealt  with  the  geographic  revision  of  a 
presently  listed  ESU  and  did  not 
propose  any  modification  to  the  existing 
critical  habitat  designation,  there  was  no 
statutory  requirement  for  NMFS  to 
prepare  any  economic  analyses.  If 
NMFS  concludes  that  the  existing 
critical  habitat  designation  for  this  ESU 
should  be  revised  in  the  future  to 
include  freshwater  and  estuarine 
habitats  south  of  Malibu  Creek,  then  the 
requisite  economic  analyses  required  by 
the  ESA  and  our  implementing 
regulations  will  be  prepared.  NMFS  has 
previously  determined  that  it  is  not 
necessary  to  prepare  NEPA  analyses  for 
listing  decisions  or  critical  habitat 
designations  made  pursuant  to  the  ESA 
(See  NOAA  Administrative  Order  216- 
6). 

Issue:  Biology  and  Ecology  of  Steelhead 

Comment  8:  Many  commenters 
asserted  that  "resident"  rainbow  trout 
(resident  O.  mykiss)  occurring  both 
above  and  below  dams  or  other  barriers 


within  the  "historic  range"  of  the 
species  should  be  part  of  the  listed 
Southern  California  steelhead  ESU. 

Response:  NMFS'  December  2000 
proposed  range  extension  dealt  only 
with  the  anadromous  form  of  O.  mykiss. 
for  which  new  distributional 
information  was  available,  and  did  not 
address  the  status  of  resident  forms 
above  and  below  barriers.  The 
relptionship  of  resident  forms  to  the 
anadromous  form  and  the  status  of 
resident  forms  under  the  ESA  is  the 
subject  of  pending  litigation, 

Comment  9:  Camp  Pendleton 
questioned  the  long-term  sustainability 
or  viability  of  the  steelhead  population 
in  San  Mateo  Creek  in  light  of  the 
variable  rainfall,  streamflow,  and  other 
habitat  conditions  for  steelhead  in 
Southern  California.  They  also 
expressed  concerns  about  the  costs  of 
maintaining  habitat  for  a  population 
that  might  not  be  viable  in  the  long- 
term. 

Response:  The  long-term  persistence 
of  steelhead  in  San  Mateo  Creek  may  be 
uncertain  given  its  distance  from 
potential  source  populations,  the  highly 
variable  rainfall  conditions  in  southern 
California  that  influence  access  to  this 
watershed,  and  other  factors  affecting  O 
mvkiss  within  the  watershed,  However, 
the  steelhead  in  San  Mateo  Creek 
should  not  be  viewed  as  an  independent 
population  or  subpopulation  that  is 
unconnected  to  other  steelhead 
populations  or  subpopulations  in 
southern  California.  In  contrast,  the 
steelhead  in  San  Mateo  Creek  should  be 
viewed  as  part  of  a  larger  meta- 
population  unit  that  is  comprised  of 
many  other  populations  or 
subpopulations  occupying  other  streams 
in  the  ESU.  and  it  is  the  viability  of  this 
larger  population  unit  that  is  most 
important.  Individually,  the  production 
capability  of  small  coastal  streams  in 
this  ESU  such  as  San  Mateo  Creek  may 
be  relatively  small  compared  to  larger, 
perennial  river  systems  that  are  more 
productive  and  can  support  larger 
populations,  but  collectively  both  the 
small  and  large  systems  in  the  ESU 
provide  a  means  to  ensure  a  greater 
diversity  of  populations  and/or 
subpopulations  in  the  larger  meta- 
population  unit.  In  addition,  the  smaller 
systems  provide  for  range  expansion 
and  recover.'  after  drought  or  other 
perturbations  that  reduce  population 
numbers.  The  utilization  of  larger 
numbers  of  both  small  and  large  scale 
habitats  by  anadromous  O  mykiss 
increases  the  likelihood  of  the  long-term 
persistence  of  the  ESU.  The  fact  that  the 
O  mykiss  population  in  San  Mateo 
Creek  is  derived  from  anadromous 
parents  that  entered  the  watershed  and 
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spawned  indicates  that  adult  steelhead 
can  still  utilize  this  system  when 
conditions  allow  them  to  do  so.  and  this 
underscores  the  need  to  protect  the 
habitat  values  that  still  exist  and 
provide  for  steelhead  utilization  of  the 
system. 

Comment  10:  One  commenter 
questioned  whether  specific 
populations  of  landlocked  O.  mykiss 
(i.e.  Pauma  Creek  and  Sweetwater 
Creek)  would  be  part  of  the  listed 
Southern  California  steelhead  ESU,  and, 
therefore,  protected  under  the  ESA  as  a 
result  of  this  proposal. 

Response:  NMFS'  December  2000 
proposed  range  extension  dealt  only 
with  the  anadromous  form  of  O.  mykiss. 
for  which  new  distributional 
information  was  available,  and  did  not 
address  the  status  of  landlocked 
populations  of  resident  forms.  NMFS 
and  FVVS  are  currently  engaged  in 
discussions  regarding  this  issue. 

Comment  1 1 :  One  commenter 
questioned  why  San  Onofre  Creek, 
which  has  steelhead  habitat  but  does 
not  currently  support  a  steelhead 
population,  was  not  specifically 
included  in  the  range  extension. 

Response:  The  main  objectives  of 
NMFS'  proposed  range  extension  were 
three-fold:  First,  to  notify  the  public  that 
there  was  new  information  showing  that 
the  freshwater  geographic  range  of 
anadromous  O.  mykiss  extended  south 
of  Malibu  Creek  to  at  least  San  Mateo 
Creek:  second,  to  notif>'  the  public  that 
NMFS  considered  the  O.  mykiss  found 
south  of  Malibu  Creek  to  be  part  of  the 
listed  Southern  California  steelhead 
population;  and  third,  to  ensure  that 
anadromous  O.  mykiss  occurring  south 
of  Malibu  Creek,  either  as  isolated 
individuals  or  as  populations  would  be 
protected  under  the  ESA. 

As  discussed  in  the  proposed  rule,  the 
new  information  that  is  available 
suggests  that  anadromous  O.  mykiss 
only  occur  as  far  south  as  San  Mateo 
Creek.  Although  San  Onofre  Creek  is 
located  in  close  proximity  to  San  Mateo 
Creek  and  does  have  habitat  that  could 
be  utilized  by  anadromous  O.  mykiss, 
there  is  no  evidence  indicating  that 
anadromous  O.  mykiss  currently  inhabit 
the  San  Onofre  Creek  watershed.  Since 
the  proposed  range  extension  addressed 
only  the  distribution  of  listed 
anadromous  O.  mykiss  rather  than 
habitat  that  may  potentially  be  utilized 
by  this  life  histor\'  form,  San  Onofre 
Creek  was  not  specifically  included  in 
the  proposed  range  extension. 

However,  NMFS  recognizes  that 
suitable  habitat  may  occur  in 
watersheds  south  of  San  Mateo  Creek 
(e.g.  San  Onofre  Creek)  and  that 
anadromous  O.  mykiss  historically 


occurred  further  south  than  San  Mateo 
Creek.  For  these  reasons,  and  because 
anadromous  O.  mykiss  may  stray  to 
streams  south  of  San  Mateo  Creek  and 
occupy  them  when  habitat  conditions 
allow  them  to  do  so.  NMFS  will 
consider  any  anadromous  O.  mykiss 
found  south  of  San  Mateo  Creek  to  be 
part  of  the  listed  ESU  unless  there  is 
evidence  indicating  they  are  non-listed 
resident  forms  or  are  derived  from 
hatchen'  rainbow  trout  populations. 
Because  the  southern  extent  of  the  range 
of  anadromous  O.  mykiss  may  vary  over 
time  rather  than  remain  fixed  as  a  result 
of  variable  rainfall  and  other  habitat 
conditions  and  the  ability  of  the  life 
form  to  stray  from  natal  streams,  NMFS 
has  decided  not  to  delineate  a  specified 
southern  boundary  for  this  ESU  in  this 
final  determination. 

Issue:  Recovery  and  Management  of 
Southern  California  Steelhead 

Comment  12:  One  commenter 
indicated  that  a  recovery  plan  is  needed 
for  the  Southern  California  steelhead 
ESU  and  that  any  such  plan  must 
include  the  recently  discovered  San 
Mateo  Creek  population  and  any  other 
steelhead  populations  that  occur  south 
of  Malibu  Creek. 

Response:  NMFS  agrees  that  a 
recover}'  plan  is  needed  for  the 
endangered  Southern  California 
steelhead  ESU.  Within  the  next  6 
months,  NMFS  is  committed  to 
establishing  a  recovery  team  to  develop 
biological  recovery  goals  that  will 
provide  the  framework  for  identifying 
and  evaluating  the  management  and 
other  measures  that  need  to  be 
implemented  to  achieve  recovery  of  the 
ESU.  As  part  of  developing  the 
biological  recovery  goaJs  for  this  ESU. 
the  recovery  team  will  investigate  the 
population  structure  of  this  ESU  and 
then  identify  the  number,  size,  and 
spatial  distribution  of  populations  and 
subpopulations  that  are  needed  over  the 
geographic  range  of  the  ESU  to  achieve 
recovery.  In  making  this  assessment,  the 
recovery  team  will  take  into 
consideration  all  steelhead  populations 
within  the  ESU  including  the  San  Mateo 
Creek  population,  as  well  as  fish  that 
may  occur  further  south.  As  discussed 
elsewhere  in  this  notice.  NMFS  expects 
the  recovery  team  to  also  evaluate 
whether  or  not  O.  mykiss  populations 
above  barriers,  as  well  as  the  habitat  that 
supports  these  populations,  are 
necessary  for  recovery. 

Comment  13:  One  commenter  urged 
formulation  of  a  recovery  plan  that 
restores  historically  occupied  streams  in 
Orange  and  San  Diego  Counties. 

Response:  It  is  premature  to  conclude 
that  all  historically  occupied  streams 


south  of  Malibu  Creek  in  Orange  and 
San  Diego  counties  will  need  to  be 
restored  to  achieve  recovery  of  the 
Southern  California  steelhead  ESU.  The 
determination  of  how  much  historically 
occupied  habitat,  if  any,  must  be 
restored  to  achieve  recover;'  of  this  ESU 
is  closely  related  to  the  development  of 
biological  recovery'  goals  for  this  ESU. 
As  discussed  elsewhere  in  this 
document,  the  development  of 
biological  recovery  goals  will  require  an 
assessment  of  the  population  structure 
of  the  ESU  and  an  evaluation  of  how 
many  populations,  including  their  size 
and  spatial  distribution,  are  necessary  to 
achieve  recovery'.  If  the  recover}' 
planning  process  determines  that 
recover}'  of  this  ESU  will  require  the 
restoration  of  habitat  and  establishment 
of  populations  in  currently  unoccupied 
areas  south  of  Malibu  Creek,  then  a  key 
component  of  the  recovery'  planning 
effort  will  be  to  identify  specific 
unoccupied  streams  that  need  to  be 
restored  and  to  lay  out  the  measures 
needed  to  achieve  that  restoration. 

Comment  14:  One  conunenter 
advocated  the  development  and 
implementation  of  a  comprehensive 
restoration  plan  for  steelhead  and  its 
habitat  in  San  Mateo  and  San  Onofre 
Creeks,  both  of  which  are  located  on 
Camp  Pendleton. 

Response:  NMFS  supports  the 
development  of  a  restoration  plan  for 
San  Mateo  and  San  Onofre  Creeks.  As 
discussed  in  the  proposed  rule, 
California  voters  passed  a  State-wide 
initiative  that  provided  $800,000  for  the 
restoration  of  these  two  creeks  to 
support  native  fish  species  such  as 
steelhead.  three-spine  stickleback,  and 
arroyo  chub.  The  California  Coastal 
Conservancy  controls  these  funds  and  is 
in  the  process  of  working  with  a  wide 
range  of  agencies  and  organizations 
including  the  Cleveland  National  Forest, 
Camp  Pendleton  Marine  Corps  Base, 
FWS,  DFG.  NMFS.  and  environmental 
groups  to  develop  and  implement  a 
restoration  plan  for  these  watersheds 
which  focuses  on  key  limiting  factors. 
NMFS  anticipates  that  this  plan  will 
focus  on  addressing  the  control  of  exotic 
plants,  the  control  of  exotic  fish  species 
which  compete  with  and/or  prey  upon 
steelhead  and  other  native  species,  and 
the  possible  restoration  of  habitat.  In 
addition  to  this  larger  planning  and 
restoration  effort,  NMFS  expects  to  work 
closely  with  Camp  Pendleton  through 
section  7  of  the  ESA  to  evaluate,  and  if 
necessary  to  modify,  its  programs  for 
protecting  and  managing  these 
watersheds. 

Comment  15:  Camp  Pendleton 
commented  that  it  has  been  a  good 
steward  and  manager  of  the  San  Mateo 
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Creek  watershed,  which  functions 
principally  as  a  migratory  corridor,  and 
that  they  are  implementing  management 
measures  to  protect  this  watershed  and 
its  associated  riparian  habitat. 

Response:  NMFS  recognizes  that  the 
lower  portion  of  San  Mateo  Creek  which 
passes  through  Camp  Pendleton  serves 
mainly  as  a  migration  corridor.  NMFS 
also  recognizes  that  Camp  Pendleton 
has  worked  closely  with  the  FWS  to 
develop  and  implement  a  riparian 
management  program  to  protect  FWS- 
listed  species  that  are  riparian 
dependent.  Although  this  riparian 
management  program  was  developed  for 
FWS-listed  species,  the  program  likely 
provides  benefits  to  steelhead  and  its 
habitat  as  well.  As  discussed  previously, 
NMFS  expects  to  engage  Camp 
Pendleton  in  an  ESA  section  7 
consultation  that  will  evaluate  the 
effects  of  its  activities,  including 
implementation  of  its  riparian 
management  strategy  for  San  Mateo 
Creek,  on  steelhead  and  its  habitat.  If 
new  or  modified  management  measures 
are  needed  to  protect  and  conserve 
steelhead  and  its  habitat  on  Camp 
Pendleton,  they  will  be  developed 
through  this  section  7  process. 

Comment  16:  Camp  Pendleton  raised 
concerns  about  possible  conflicts 
between  steelhead  protection  and 
management  on  the  Base  and  its  ability 
to  carry  out  the  Base's  training  and 
national  security  mission. 

Response:  NMFS  is  sensitive  to  the 
need  for  Camp  Pendleton  to  be  able  to 
carry  out  its  military  and  national 
security  missions.  Nevertheless,  it  is 
important  for  Camp  Pendleton,  as  a 
Federal  agency,  to  fulfill  its  obligations 
under  the  ESA  and  ensure  that  their 
operations  and  activities  do  not 
jeopardize  the  continued  existence  of 
Southern  California  steelhead.  NMFS  is 
committed  to  working  closely  with 
Camp  Pendleton  through  section  7  of 
the  ESA  to  ensure  that  both  goals  can  be 
met;  the  military  and  national  security 
missions  of  Camp  Pendleton  and  the 
conservation  of  steelhead  and  its 
habitat.  Camp  Pendleton  has 
considerable  experience  dealing  with 
the  management  of  FWS-listed  species 
that  occupy  habitat  on  the  Base, 
including  the  development  of  a  riparian 
management  strategy  and  program  for 
riparian  dependent  species  in  the  San 
Mateo  Creek  watershed  which  is  used 
by  steelhead.  This  past  experience 
demonstrates  that  the  protection  and 
conservation  of  ESA-listed  species  can 
be  achieved  in  a  manner  that  is 
compatible  with  the  military  mission  of 
the  Base.  NMFS  is  confident  that  the 
protection  and  conservation  of  steelhead 
and  its  habitat  on  Camp  Pendleton  can 


also  be  achieved  in  a  manner  that  is 
compatible  with  the  militar>'  and 
national  security  missions  of  the  Base. 

Comment  1 7:  Camp  Pendleton 
committed  to  fulfilling  all  of  its 
obligations  under  the  ESA  for  the 
management  of  steelhead  if  further 
genetic  testing  demonstrated  that  the  O 
mvkiss  found  in  San  Mateo  Creek  were 
steelhead  and  not  hatchery  trout  plants. 

Response:  NMFS  is  confident  that 
Camp  Pendleton  will  fulfill  its  ESA 
section  7  obligations  to  ensure  that  the 
Southern  California  steelhead  ESU  is 
not  jeopardized,  as  well  as  its  further 
obligations  under  the  ESA  to  promote 
steelhead  conservation.  As  discussed 
elsewhere  in  this  document,  the  results 
of  additional  genetic  analysis  (mtDNA) 
conducted  on  16  tissue  specimens  by 
Dr.  Jennifer  Nielson  demonstrated  that 
all  the  sampled  juvenile  fish  had  the 
MYS5  haplotype  carried  by  native 
coastal  O.  mykiss  and  were  not  of 
hatchery  origin. 

Issue:  Sufficiency  of  Available  Data 

Comment  18:  Several  commenters 
opposed  the  proposed  range  extension 
and  argued  that  there  was  insufficient 
data  to  conclude  that  the  O.  mykiss  in 
San  Mateo  Creek  are  steelhead  and  part 
of  the  Southern  California  ESU.  Some 
commenters  argued  that  additional  data 
needs  to  be  collected  to  confirm  NMFS's 
proposal  and  that  in  the  interim  any 
final  determination  should  be  delayed. 

Response:  NMFS  recognizes  that  the 
proposed  range  extension  was  based  on 
a  limited  amount  of  information; 
however,  section  4fb)(l){A)  of  the  ESA 
requires  that  NMFS  make  any 
determinations  about  listing  solely  on 
the  basis  of  the  best  available  scientific 
and  commercial  data.  At  the  time  of  the 
range  extension  proposal.  NMFS 
believed  it  had  the  best  available 
information  and  that  the  available 
information  supported  a  conclusion  that 
the  juvenile  O.  mykiss  in  San  Mateo 
Creek  were  the  progeny  of  anadromous 
O.  mykiss  that  had  strayed  from  another 
stream  in  the  Southern  California 
steelhead  ESU.  In  addition.  NMFS 
believed  it  was  important  to  formally 
recognize  that  the  range  of  anadromous 
O.  mykiss  extended  further  south  than 
was  thought  to  be  the  case  so  that  the 
public  and  potentially  affected  parties 
were  aware  that  this  life  histon,'  form 
occurred  south  of  Malibu  Creek,  at  least 
to  San  Mateo  Creek,  and  so  that  fish 
south  of  Malibu  Creek  would  be 
protected  under  the  ESA.  Since  NMFS 
proposed  the  range  extension  for 
anadromous  O.  mykiss.  further  genetic 
analysis  has  been  conducted  by  Dr. 
Jeimifer  Nielsen  on  tissues  samples  from 
an  additional  16  juvenile  fish  collected 


in  1999  and  2000.  The  results  of  this 
analysis  demonstrate  that  all  tested  fish 
carried  the  mtDNA  haplotype  (MYS5) 
which  is  found  most  commonly  in 
steelhead  from  southern  California.  This 
finding  is  consistent  with  the  results  of 
the  more  limited  genetic  analysis 
conducted  originally  by  DFG  and  upon 
which  the  proposed  range  extension 
was  in  part  based.  NMFS  believes  it  has 
used  the  best  available  information  to 
make  its  determination,  and  that  any 
further  delay  in  protecting  anadromous 
O.  mvkiss  found  south  of  Malibu  Creek 
under  the  ESA  is  not  consistent  with  the 
agency's  obligation  to  protect  and 
conserve  this  endangered  population 

Comment  19:  A  few  commenters 
speculated  that  the  O  mykiss  found  m 
San  Mateo  Creek  were  actually  hatcherv' 
trout  planted  by  DFG  or  trout  that  had 
escaped  from  ponds  stocked  by  private 
landowners  with  in-holdings  in 
Cleveland  National  Forest, 

Response:  As  discussed  elsewhere  in 
the  response  to  comments,  the  available 
mtDNA  data  for  all  fish  that  have  been 
tested  to  date  (2  prior  to  NMFS' 
proposal  and  16  after  the  proposal) 
shows  that  they  carried  the  mtDNA 
haplotype  (MYS5)  which  is  most 
commonly  found  in  southern  California 
steelhead  populations  This  haplotype 
has  not  been  found  in  any  hatcher>'  or 
domestic  trout  populations;  thus,  NMFS 
concludes  that  the  juvenile  O  mykiss 
found  in  San  Mateo  Creek  are  derived 
from  native  southern  California 
steelhead  and  are  not  the  result  of 
domestic  trout  planting. 

Comment  20:  One  commenter 
questioned  whether  the  O  mykiss  in 
San  Mateo  Creek  are  part  of  the 
Southern  California  ESU 

Response:  As  discussed  in  the 
proposed  range  extension,  NMFS 
believes  the  available  information  (e.g. 
proximity  of  San  Mateo  Creek  to  nearest 
extant  populations  of  southern 
California  steelhead.  mtDNA  data 
demonstrating  presence  of  a  haplotype 
most  common  in  Southern  California 
steelhead  populations,  and  otolith 
microchemistry  data)  all  points  to  a 
conclusion  that  adult  steelhead  strayed 
into  San  Mateo  Creek  from  elsewhere  in 
Southern  California  and  successfully 
spawned  in  1997.  As  such,  the  O 
mvkiss  in  San  Mateo  Creek  are  progeny 
of  anadromous  O  mykiss  (or  steelhead) 
and  should  be  part  of  the  listed 
population.  The  additional  mtDNA 
analysis  performed  by  Dr  Jennifer 
Nielson  is  consistent  with  the  original 
mtDNA  analysis  and  reinforces  this 
conclusion. 

Comment  21 :  One  commenter 
questioned  the  validity  of  the  Southern 
California  steelhead  ESU  as  a  definable 
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unit,  as  well  as  the  overall  ESU  concept 
NMFS  has  developed  and  its 
applicability  to  steelhead  on  the  west 
coast. 

Response:  NMFS  disagrees  with  the 
commenter  and  believes  that  its  ESU 
policy  is  scientifically  sound  and  that 
the  west  coast  steelhead  ESUs.  as 
defined,  are  consistent  with  the  agency's 
stated  policy. 

NMFS  has  published  a  policy 
describing  how  it  will  apply  the  ESA 
definition  of  "species"  to  anadromous 
salmonid  species  such  as  O.  mykiss  (see 
56  FR  58612.  November  20.  1991).  More 
recendy,  NMFS  and  FWS  published  a 
joint  policy,  which  is  consistent  with 
the  NMFS  policy,  regarding  the 
definition  of  DP'Ss  (see  61  FR  4722. 
February  7.  1996).  The  earlier  policy  is 
more  detailed  and  applies  specifically  to 
Pacific  salraonids.  therefore  it  has  been 
used  by  NMFS  for  all  of  its  west  coast 
salmonid  ESU  determinations, 
including  those  for  west  coast  steelhead 
(see  61  FR  41541  and  62  FR  43937). 
This  policy  states  that  one  or  more 
naturally  reproducing  salmonid 
populations  will  be  considered  distinct, 
and,  therefore,  a  "species"  under  the 
ESA  if  they  represent  an  ESU  of  the 
biological  species.  To  be  considered  an 
ESU,  a  population  must  satisf>'  two 
criteria:  (1)  It  must  be  reproductively 
isolated  from  other  population  units  of 
the  same  species,  and  (2)  it  must 
represent  an  important  component  of 
the  evolutionary  legacy  of  the  biological 
species.  The  first  criterion,  reproductive 
isolation,  need  not  be  absolute  but  must 
have  been  strong  enough  to  permit 
evolutionarily  important  differences  to 
occur  in  different  population  units.  The 
second  criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological  or  genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  how 
this  policy  should  be  applied  is 
contained  in  a  NOAA  Technical 
Memorandum  entitled:  "Definition  of 
'Species'  under  the  ESA:  Application  to 
Pacific  Salmon"  (Waples  1991).  A  more 
detailed  discussion  of  steelhead  ESU 
boundaries  and  the  factors  NMFS 
considered  in  defining  these  ESUs. 
including  the  Southern  California 
steelhead  ESU,  is  provided  in  the 
proposed  and  final  listing 
determinations  for  west  coast  steelhead 
(61  FR  41541;  62  FR  43937).  In  making 
these  ESU  determinations,  NMFS  relied 
on  genetic,  ecological,  life  history,  and 
habitat  related  information. 

Issue:  Factors  Contributing  to  Decline  or 
Risk 

Comment  22:  One  commenter 
asserted  that  the  Foothill  Corridor  is  a 
"threat"  to  the  San  Mateo  Creek 


steelhead  population  and  that  NMFS' 
proposal  did  not  adequately 
acknowledge  this  risk  factor. 

Response:  NMFS  acknowledges  that  it 
did  not  explicitly  discuss  the  Foothill 
Corridor  project,  which  is  currently  in 
the  planning  stages,  as  a  possible  threat 
to  the  destruction,  modification,  or 
curtailment  of  steelhead  habitat  in  San 
Mateo  Creek.  NMFS  is  well  aware  of 
this  project  and  has  been  coordinating 
with  the  Federal  Highway 
Administration  (FHA)  as  part  of  the 
environmental  review  process  which  is 
currently  ongoing  for  the  project.  NMFS 
recognizes  that  the  project  could  have 
some  potential  impacts  on  the  San 
Mateo  Creek  watershed  depending  upon 
which  project  alternative  is  selected  and 
how  the  project  is  designed, 
constructed,  operated,  and  mitigated. 
NMFS  will  continue  to  coordinate  with 
FHA  as  the  NEPA  documentation  for  the 
project  is  prepared  and  provide 
comments  and  recommendations  as 
appropriate.  Because  this  project  has  the 
potential  to  impact  anadromous  O. 
mykiss  in  San  Mateo  Creek,  as  well  as 
the  watershed  itself,  NMFS  expects  that 
FHA  will  initiate  an  ESA  section  7 
consultation  with  us  to  ensure  that 
construction  and  operation  of  the 
project  does  not  jeopardize  anadromous 
O.  mykiss  and  that  any  impacts  are 
minimized. 

Issue:  Economic  Effects 

Comment  23:  One  commenter 
asserted  that  expanding  the  range  of  the 
listed  ESU  would  create  economic 
burdens  or  impacts  on  local  agencies, 
particularly  in  those  areas  where 
anadromous  O.  mykiss  do  not  occiu-  in 
watersheds  between  Malibu  Creek  and 
San  Mateo  Creek.  For  this  reason,  the 
commenter  argued  that  NMFS  should 
not  expand  the  range  of  the  ESU. 

Response:  NMFS  does  not  believe  that 
the  range  extension  will  cause  economic 
impacts  in  those  watersheds  where 
anadromous  O.  mykiss  do  not  presently 
occur.  In  the  proposed  range  extension, 
NMFS  made  it  clear  that  anadromous  O. 
mykiss  were  only  thought  to  occiu  in 
two  streams  south  of  Malibu  Creek  (i.e., 
San  Mateo  Creek  and  Topanga  Creek), 
and  that  all  other  streams  and 
watersheds  had  been  so  highly  modified 
that  they  no  longer  contained  habitat 
suitable  for  supporting  anadromous  O. 
mykiss.  Issue:  Administrative  Process 

Comment  24:  One  commenter 
criticized  NMFS  for  failing  to  make  all 
of  the  data  underlying  its  range 
extension  proposal  available  for  public 
review. 

Response:  NMFS  described  all  of  the 
information  supporting  the  proposed 
range  extension  in  the  Federal  Register 


publication  announcing  the  proposal 
(65  FR  79328).  The  Federal  Register 
document  also  identified  NMFS'  points 
of  contact  for  futher  information,  and 
directed  interested  parties  to  request 
further  information  or  references  from 
the  Southwest  Region's  Assistant 
Regional  Administrator  or  the  identified 
point  of  contact.  All  information  upon 
which  the  proposed  range  extension 
was  based  was  readily  available  on 
request  and  at  least  one  party  did 
request  the  information. 

Comment  25:  One  commenter 
believed  NMFS  should  extend  the 
public  comment  period  to  provide 
greater  opportunity  for  public  comment 
and  review  of  the  available  information 
supporting  the  proposed  range 
extension. 

Response:  The  original  comment 
period  for  the  proposed  range  extension 
was  60  days.  NMFS  did  extend  the 
public  comment  period  an  additional  30 
days,  both  to  provide  the  public  with 
additional  opportimity  to  review  the 
proposed  extension  and  develop 
comments,  as  well  as  to  accommodate  a 
public  hearing  which  was  held  in  San 
Clemente,  CA. 

Comment  26:  Many  commenters  • 
requested  that  NMFS  hold  one  or  more 
public  hearings  to  take  public  testimony 
on  the  proposed  range  extension. 

Response:  In  response  to  many  such 
requests,  NMFS  did  schedule  a  public 
hearing  in  San  Clemente,  CA.  This 
hearing  location  was  selected  because  it 
was  in  close  proximity  to  San  Mateo 
Creek  which  was  the  focus  of  the 
proposed  range  extension.  The  selection 
of  this  location  resulted  in  a  well 
attended  hearing  and  provided  an 
opportunity  for  37  individuals  to 
provide  comments.  To  accommodate 
this  hearing,  NMFS  extended  the  public 
comment  period  an  additional  30  days. 

Revised  Geographic  Range  of  Listed 
Southern  CaUfomia  Steelhead 

In  August  1997.  NMFS  listed  the 
Southern  California  steelhead  ESU  as  an 
endangered  species  (62  FR  43937). 
Although  this  ESU  was  broadly 
described  as  occupying  all  coastal  rivers 
from  the  Santa  Maria  River  southward 
to  the  southern  extent  of  the  species 
range,  the  final  regulation  more 
specifically  defined  the  listed 
population  as  all  naturally  spawned 
populations  of  steelhead  (i.e. 
anadromous  O.  mykiss],  and  their 
progeny,  which  occupied  rivers  and 
streams  from  the  Santa  Maria  River  in 
San  Luis  Obispo  County-.  CA  (inclusive) 
to  Malibu  Creek  in  Los  Angeles  County, 
CA  (inclusive).  Although  Malibu  Creek 
was  identified  as  the  southernmost 
stream  supporting  a  persistent,  naturally 
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spawning  population  of  anadromous  O. 
mykiss  based  on  the  best  available 
information.  NMFS  acknowledged  in 
both  the  proposed  (61  FR  41541)  and 
final  listing  determinations  that  there 
was  some  limited  anecdotal  information 
that  the  anadromous  life  form  may 
occasionally  occur  as  far  south  as  the 
Santa  Margarita  River. 

As  described  in  NMFS'  December  19. 
2000.  proposed  range  extension  for 
listed  Southern  California  steelhead  (65 
FR  79328).  new  information  was 
collected  and  analyzed  by  the  California 
Department  of  Fish  and  Game  (DFGj  in 
1999  and  2000  (DFG  2000)  that 
indicated  anadromous  O.  mykiss 
spawned  and  were  rearing  in  San  Mateo 
Creek  which  is  located  approximately 
100  miles  (161,3  kilometers  (km)) 
further  south  than  Malibu  Creek  which 
had  previously  been  identified  as  the 
southernmost  coastal  stream  supporting 
O.  mykiss  The  San  Mateo  Creek 
watershed  arises  in  the  Cleveland 
National  Forest  and  flows  in  a 
southwesterly  direction  to  the  Pacific 
Ocean  just  south  of  San  Clemente  in 
northern  San  Diego  County.  Much  of  the 
lower  portion  of  San  Mateo  Creek  flows 
through  the  Camp  Pendleton  Marine 
Corps  Base.  Approximately  6-7  miles 
(9.7-11.3  km)  are  accessible  to 
anadromous  O.  mykiss  in  the  mainstem 
and  tributaries.  According  to 
information  in  Titus  et  al.  (in  press), 
Woelfel  (1991),  and  DFG  (2000),  San 
Mateo  Creek  was  an  important 
steelhead-producing  stream  prior  to 
1950  and  evidently  supported  a  local 
sport  fishery  of  both  juveniles  and 
adults.  More  recently,  however,  Nehlsen 
et  al.  (1991)  classified  the  San  Mateo 
Creek  steelhead  population  as  extinct. 

Although  this  new  information  is 
limited,  it  is  the  best  available 
information,  and  it  indicates  that  adult 
steelhead  entered  San  Mateo  Creek  and 
successfully  spawned  in  1997.  The 
juvenile  progeny  of  those  spawning 
adults  were  observed  by  DFG  during  its 
field  investigations  in  the  spring  and 
summer  of  1999.  More  recent 
information  from  DFG  in  May  2000 
suggests  that  O.  mykiss  still  occupy 
portions  of  San  Mateo  Creek  and  may 
have  successfully  spawned  again  since 
1997.  The  limited  genetic  information 
presented  by  DFG  (DFG.  2000)  suggests 
that  the  juvenile  O.  mykiss  found  in 
1999  have  close  genetic  affinities  to 
native  southern  California  steelhead  and 
are  not  the  result  of  domestic  trout 
planting.  More  recently.  Dr.  Jennifer 
Nielsen  has  completed  mtDNA  analysis 
of  an  additional  16  tissues  samples  from 
O.  mykiss  collected  in  San  Mateo  Creek 
in  1999  and  2000.  The  results  of  this 
analysis  indicate  that  all  sampled  fish 


carried  the  MYS5  haplotype  which  is 
found  most  commonly  in  southern 
California  steelhead.  Since  there  is  no 
evidence  of  a  resident  trout  population 
or  recent  evidence  of  steelhead  presence 
in  San  Mateo  Creek  (DFG.  2000:  Titus  et 
al,  in  press;  Lang  et  al.,  1998),  NMFS 
believes  the  adult  steelhead  which 
successfully  spawned  in  1997  were 
strays  from  another  watershed 
elsewhere  in  the  Southern  California 
steelhead  ESU.  Based  on  the 
information  collected  by  DFG  (DFG, 
2000).  the  new  genetic  data  analysis 
performed  by  Dr.  lennifer  Nielsen,  and 
a  review  of  all  comments  on  the 
proposed  range  extension,  NMFS 
concludes  that  the  O.  mykiss  population 
in  San  Mateo  Creek  is  part  of  the  listed 
Southern  California  steelhead 
population. 

The  Malibu  Creek  and  San  Mateo 
Creek  watersheds  are  separated  by 
approximately  100  miles  (161.3  km). 
Therefore,  inclusion  of  the  San  Mateo 
Creek  steelhead  population  in  the 
Southern  California  ESU  raises  the 
question  of  whether  or  not  steelhead 
occur  or  may  be  present  in  those 
watersheds  located  between  Malibu 
Creek  and  San  Mateo  Creek.  Based  on 
information  reported  by  Titus  et  al.  (in 
press),  steelhead  were  historically 
reported  in  several  watersheds  between 
Malibu  Creek  and  San  Mateo  Creek  (i.e., 
Los  Angeles  River.  San  Gabriel  River, 
Santa  Ana  River,  and  San  )uan  Creek). 
but  are  now  extinct  as  a  result  of  major 
habitat  modification  or  habitat  blockage 
associated  with  flood  control,  urban 
development,  and  other  factors.  Given 
the  existing  habitat  conditions  in  these 
highly  modified  river  systems.  NMFS 
does  not  believe  they  are  currently 
suitable  for  steelhead  utilization,  and. 
therefore,  are  highly  unlikely  to  support 
steelhead  absent  major  restoration 
efforts. 

Information  regarding  the  current 
presence  of  O.  mykiss  in  other  streams 
between  Malibu  Creek  and  San  Mateo 
Creek  is  lacking  with  the  exception  of  a 
recent  observation  of  fish  in  Topanga 
Creek  which  is  approximately  4  miles 
(6.5  km)  south  of  Malibu  Creek.  Titus  et 
al.,  (in  press)  indicated  that  O.  mykiss 
were  observed  in  Topanga  Creek  in  1979 
and  in  the  early  1990s.  In  April  2000.  an 
adult  O.  mykiss  was  reported  in 
Topanga  Creek.  A  NMFS'  biologist 
conducted  a  site  visit  and  confirmed  the 
presence  and  identification  of  two  O. 
mykiss  ranging  from  14-20  inches  (359- 
573  mm)  in  total  length.  Both  fish  were 
observed  in  a  relatively  deep  pool  (4  ft 
(1.2  meters  (m))deep)  located  about  1 
mile  (1.7  km)  upstream  of  the 
confluence  with  the  ocean.  Based  on  the 
existing  habitat  conditions  and  the  size 


of  the  fish,  it  is  unlikely  that  they  spent 
their  entire  life  cycle  in  Topanga  Creek. 
Since  there  is  no  evidence  of  any 
stocking  of  rainbow  trout  in  Topanga 
Creek,  it  is  most  likely  that  these  fish 
originated  from  some  other  stream 
within  the  ESU.  The  nearest  streams 
known  to  support  steelhead  are  Malibu 
Creek  and  Arroyo  Sequit.  both  of  which 
are  located  only  a  few  miles  north  of 
Topanga  Creek. 

NMFS  recognizes  that  habitat  suitable 
for  anadromous  O  mykiss  may  occur  in 
watersheds  south  of  San  Mateo  Creek 
(e.g.  San  Onofre  Creek  and  perhaps 
elsew^here)  and  that  anadromous  O 
mykiss  historically  occurred  further 
south  than  San  Mateo  Creek.  For  these 
reasons,  and  because  anadromous  O 
mykiss  may  stray  to  streams  south  of 
San  Mateo  Creek  just  as  they  did  to  San 
Mateo  Creek  in  1997  during  years  of 
high  rainfall.  NMFS  will  consider  ail 
anadromous  O  mykiss  that  are  found  to 
occur  in  coastal  streams,  including 
estuarine  habitat,  between  Malibu  Creek 
and  San  Mateo  Creek  or  further  south  of 
San  Mateo  Creek  to  be  part  of  the  listed 
Southern  California  steelhead 
population  unless  there  is  evidence 
indicating  they  are  non-listed  resident 
forms  or  are  derived  from  hatchen.' 
rainbow  trout  populations.  Because  the 
southern  boundary  of  anadromous  O. 
mykiss  in  Southern  California  is  likely 
to  vary  over  time  given  highly  variable 
and  uncertain  rainfall  patterns  and 
habitat  conditions,  NMFS  is  not 
delineating  a  specific  stream  as  the 
southern  boundar>-  for  the  listed 
population  in  this  final  rule,  Instead,  the 
final  rule  indicates  that  the  listed  O. 
mykiss  population  extends  from  the 
Santa  Maria  River  to  the  southern  extent 
of  the  species  range.  As  discussed 
previously,  however,  NMFS  does  not 
believe  that  anadromous  O  mykiss 
presently  occur  further  south  than  San 
Mateo  Creek.  If  information  becomes 
available  in  the  future  that  a  persistent 
population  of  anadromous  O  mykiss 
exists  further  south  than  San  Mateo 
Creek.  NMFS  will  promptly  inform  the 
public  by  means  of  notification  in  the 
Federal  Register, 

Status  of  Southern  California  Steelhead 
ESU 

The  Southern  California  steelhead 
ESU  was  listed  as  an  endangered 
species  in  August  1997  (62  FR  43937). 
As  discussed  in  the  final  listing 
determination,  this  ESU  is  considered  to 
be  at  a  high  risk  of  extinction  based  on 
the  results  of  NMFS'  west  coast 
steelhead  status  review  (Busby  et  al.. 
1996)  and  in  a  subsequent  status  update 
(NMFS,  1997), 
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Historically,  steelhead  occurred  as  far 
south  as  northern  Baja  California.  Titus 
et  ai,  (in  press),  as  cited  in  the  final- 
listing  determination,  concluded  that  all 
steelhead  populations  south  of  Malibu 
Creek  in  Los  Angeles  County  were 
extinct.  Estimates  of  pre-1960s 
abundance  for  several  rivers  in  this  ESU 
(i.e.  Santa  Ynez.  Ventura,  Santa  Clara, 
Malibu  Creek)  suggest  that  individual 
steelhead  populations  numbered  in  the 
thousands  of  individuals.  Published 
abundance  estimates  for  the  Ventura 
and  Santa  Clara  Rivers,  for  example, 
ranged  from  4,000-6,000  and  7,000- 
9,000  fish,  respectively.  At  the  time  of 
NMFS"  final  listing  determination  in 
1997.  the  total  run  size  for  several 
streams  in  the  ESU  (e.g.,  Santa  Ynez. 
Ventura  River.  Santa  Clara  River, 
Malibu  Creek)  was  estimated  to  number 
fewer  than  200  individuals  each  (Titus 
et  ai.  in  press).  Recent  information 
regarding  steelhead  abundance  for  the 
Santa  Ynez,  Ventura,  and  Santa  Clara 
Rivers  suggests  that  the  abundance 
estimates  made  at  the  time  of  the  final 
listing  determination  were  probably 
high. 

NMFS'  primary  concerns  about  this 
ESU  at  the  time  of  listing  were  the 
widespread  and  dramatic  declines  in 
abundance  relative  to  historical  levels, 
and  the  major  reduction  in  the  species 
range.  Given  the  extremely  low 
abundance  estimates  and  the  associated 
risk  associated  with  demographic  and 
genetic  variability  in  small  populations, 
the  long-term  persistence  or 
sustainability  of  this  ESU  in  the  future 
was  a  critical  concern  to  NMFS.  In 
addition,  NMFS  was  concerned  that  the 
restricted  spatial  distribution  of  the 
remaining  populations  placed  the  ESU 
as  a  whole  at  risk  because  of  reduced 
opportunities  for  re-colonization  of 
streams  suffering  local  population 
extinctions.  NMFS  concluded  that  the 
principal  factors  responsible  for  the 
decline  of  steelhead  populations  within 
this  ESU  were  water  diversions  and 
extraction,  habitat  blockages  and 
degradation,  agricultural  activities,  and 
urbanization.  Little  new  information 
regarding  the  abundance  of  steelhead  in 
this  ESU  has  been  collected  since 
NMFS'  final  listing  determination  in 
1997,  with  the  exception  of  limited  data 
collected  as  a  result  of  monitoring 
efforts  in  the  Santa  Ynez  and  Santa 
Clara  Rivers.  These  data  are  not 
comprehensive  enough  to  estimate 
population  sizes,  but  they  do  indicate 
that  these  steelhead  populations  in 
Southern  California  continue  to  be  very 
small. 

As  discussed  previously  in  this 
document,  NMFS  has  concluded  that 
the  O.  mykiss  population  in  San  Mateo 


Creek  is  part  of  the  Southern  California 
ESU  based  on  the  available  information. 
Based  on  the  information  compiled  and 
analyzed  by  DFG  (DFG,  2000).  the 
juvenile  O.  mykiss  population  found  in 
San  Mateo  Creek  in  1999  appeared  to  be 
very-  small  and  was  likely  produced  by 
a  limited  number  of  adults  that  strayed 
into  the  watershed  and  spawned  in 
1997.  Given  the  small  number  of  fish 
found  in  San  Mateo  Creek,  the  absence 
of  any  other  naturally  reproducing 
populations  of  steelhead  in  those 
streams  occurring  between  Malibu 
Creek  and  San  Mateo  Creek,  and  the 
extremely  low  abundance  estimates  for 
all  other  populations  within  the  ESU, 
NMFS  concludes  that  the  Southern 
California  steelhead  ESU  continues  to 
be  at  a  high  risk  of  extinction. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  NMFS' 
implementing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing 
species.  The  Secretary  of  Commerce 
(Secretary)  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  rnodification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes:  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

In  conjunction  with  its  proposed 
listing  determination  for  west  coast 
steelhead  ESUs  in  1996,  NMFS  prepared 
a  report  summarizing  the  factors  leading 
to  the  decline  of  west  coast  steelhead, 
including  the  Southern  California 
steelhead  ESU.  This  report  was  entitled: 
"Factors  for  Decline:  A  Supplement  to 
the  Notice  of  Determination  for  West 
Coast  Steelhead"  (NMFS,  1996).  This 
report  concluded  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of  west 
coast  steelhead  ESUs.  The  report 
specifically  identified  destruction  and 
modification  of  habitat,  overutilization 
for  recreational  purposes,  and  natural 
and  himian-made  factors  as  being  the 
primary  causes  for  the  decline  of 
steelhead  on  the  west  coast. 

NMFS  (1996)  identified  several 
specific  factors  that  contributed  to  the 
decline  of  steelhead  populations  in  the 
Southern  California  ESU  as  it  was 
defined  in  the  proposed  and  final  listing 
determinations,  including:  habitat 
blockages,  water  diversion  and 
extraction,  urbanization,  agriculture, 


and  recreational  harvest.  McEwan  and 
Jackson,  1996:  and  Titus  et  ai, (in  press) 
also  cited  extensive  loss  of  habitat  due 
to  water  development,  impassible  dams, 
and  de-watering  of  portions  of  rivers  as 
the  principal  reasons  for  the  decline  of 
steelhead  in  Southern  California. 
Habitat  problems  resulting  from  water 
development  include  inadequate  flows, 
flow  fluctuations,  blockages  (partial  and 
full),  and  entrainment  (McEwan  arid 
Jackson,  1996).  These  factors  for  decline 
are  discussed  in  more  detail  in  NMFS 
(1996),  McEwan  and  Jackson  (1996),  and 
in  NMFS"  1997  final  listing 
determination  (62  FR  43937).  Although 
NMFS  has  been  working  to  address 
impacts  to  this  endangered  ESU  through 
sections  7  and  10  of  the  ESA  since  it 
was  listed  in  1997,  these  same  factors 
continue  to  adversely  affect  the  small 
steelhead  populations  which  persist  in 
the  watersheds  ranging  from  the  Santa 
Maria  River  southward  to  the  southern 
extent  of  this  life  form's  range. 

As  discussed  previously,  NMFS  has 
decided  not  to  delineate  a  specific 
stream  as  the  southern  boundary  for  the 
listed  anadromous  O.  mykiss  population 
in  this  final  rule  because  the  southern 
boundary  of  this  life  form  is  likely  to 
vary  over  time  due  to  variable  and 
unstable  climatic,  hydrographic,  and 
freshwater  habitat  conditions,  and  the 
ability  of  this  life  form  to  naturally  stray 
from  its  natal  streams.  Nevertheless,  the 
currently  available  information 
indicates  that  anadromous  O.  mykiss  do 
not  occur  in  coastal  streams  south  of 
San  Mateo  Creek.  Accordingly,  the 
following  discussion  focuses  only  on 
those  factors  affecting  anadromous  O. 
mykiss  within  the  geographic  area  that 
extends  from  Malibu  Creek  southward 
to  and  including  San  Mateo  Creek. 

1.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Steelhead  Habitat  or 
Range 

With  the  exception  of  the  recent 
observations  of  fish  in  San  Mateo  Creek 
and  Topanga  Creek,  anadromous  O. 
mykiss  populations  south  of  Malibu 
Creek  are  thought  to  be  extirpated  due 
to  habitat  destruction  or  blockages 
associated  with  urbanization  and  flood 
control  (Titus  et  al.,  in  press),  although 
extensive  monitoring  has  not  been 
conducted  to  assess  their  presence.  For 
example,  steelhead  access  and  use  of  the 
Los  Angeles  River  is  currently 
precluded  by  the  presence  of  flood 
control  structures  throughout  much  of 
its  lower  reach  such  as  the  concrete 
lining  of  the  river  channel  and  the  dam 
at  the  Sepulveda  Flood  Control  Basin. 
The  lower  reaches  of  the  San  Gabriel 
River  are  highly  urbanized  with  the 
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channel  modified  for  flood  control,  and 
the  river  is  impounded  further 
upstream.  The  Santa  Ana  River  is 
similarly  modified  for  flood  control  and 
flows  largely  consist  of  effluent  from 
water  treatment  plants  except  in  the 
rainy  season.  Because  of  these  limited 
flows  and  restricted  releases  from  Prado 
Dam.  fish  habitat  is  limited  in  the  lower 
Santa  Ana  River.  San  Juan  Creek,  a 
much  smaller  stream  in  southern 
Orange  County,  is  also  channelized  for 
flood  control  in  its  lower  reach 
(approximately  2-3  miles  (3.2-4.8  km)) 
and  other  potential  barriers  to  upstream 
movement  also  exist. 

San  Mateo  Creek  was  once  thought  to 
be  an  important  production  area  for 
steelhead  in  San  Diego  County  (Nehlsen 
et  ai,  1991:  DFG,  2000).  As  summarized 
in  Titus  et  al..  (in  press),  steelhead 
appear  to  have  been  most  abundant  in 
the  San  Mateo  Creek  watershed  prior  to 
1950.  After  1950.  there  are  many  fewer 
observations  of  steelhead  and  none  after 
the  early  1980s  until  fish  were  found 
there  in  1999.  For  example.  Woelfel 
(1991)  found  no  steelhead  or  resident 
trout  in  San  Mateo  Creek  during  surveys 
in  1987-88.  Similarly.  Lang  et  ai.  (1998) 
failed  to  observe  or  capture  any 
steelhead  during  surveys  in  1995,  1996, 
and  1997.  The  steelhead  population  in 
Scm  Mateo  Creek  was  probably  reduced 
by  natural  episodes  of  sediment  input 
from  within  the  watershed.  However, 
increased  groundwater  extraction  in  the 
lower  creek  area  since  the  mid-1 940s 
may  also  have  contributed  to  reducing 
the  ability  of  steelhead  to  use  the  svstem 
as  they  historically  did  (DFG,  2000": 
Titus  et  ai,  in  press;  Lang  ef  al.,  1998). 
Riparian  vegetation  has  been  lost, 
stream  channel  width  has  increased, 
and  surficial  flow  has  been  reduced  or 
eliminated  during  most  of  the  year. 
Accordingly,  the  migration  corridor  for 
immigrating  adult  and  emigrating 
juvenile  steelhead  has  become 
unreliable.  Human-caused  fires  farther 
upstream  have  also  resulted  in  large 
sediment  input  that  has  filled  pools  and 
contributed  sediment  to  the  lagoon  at 
the  river  mouth,  both  of  which  are 
important  rearing  habitat  for  juvenile 
steelhead.  Although  habitat  conditions 
in  the  lower  river  may  not  always  be 
conducive  to  adult  or  juvenile  passage, 
Lang  et  ai.  (1998)  and  DFG  (2000)  have 
identified  upstream  spawning  and 
rearing  habitat  which  can  be  used  by 
steelhead  if  sufficient  stream  flows 
allow  for  adult  passage. 

2.  Ovemtilization  for  Commercial, 
Recreational,  Scientific,  or  Education 
Purposes 

NMFS'  review  of  factors  affecting 
west  coast  steelhead  concluded  that 


har\'est  was  a  factor  contributing  to  the 
decline  of  the  Southern  California 
steelhead  ESU  (NMFS,  1996).  According 
to  McEwan  and  Jackson  (1996), 
steelhead  in  most  streams  in  Santa 
Barbara.  Ventura,  and  Los  Angeles 
Counties  were  until  the  early  1990s 
subject  to  the  most  liberal  angling 
regulations  an\'where  in  the  State  of 
California.  Most  streams  in  southern 
California  were  regulated  by  the  general 
regulations  of  the  Southern  Sport 
Fishing  District  (which  includes  Santa 
Barbara.  Ventura,  Los  Angeles,  Orange, 
and  San  Diego  counties)  which  allowed 
fishing  year-round  with  a  five-fish  daily 
bag  limit.  The  only  streams  with  special 
protective  regulations  were  the  Ventura 
River  and  Malibu  Creek. 

Because  steelhead  populations  in 
southern  California  had  declined  to 
such  critically  low  population  levels  by 
the  early  1990s,  the  California  Fish  and 
Game  Commission  (Commission) 
adopted  more  restrictive  angling 
regulations  for  some  streams  (Santa 
Ynez  River,  Ventura  River.  Santa  Clara 
River,  and  Gaviota  Creek)  in  1994. 
These  more  stringent  regulations 
included:  (1)  a  reduction  in  the  fishing 
season  from  year  round  to  the  Saturday 
before  Memorial  Day  through  December 
31;  (2)  a  zero  bag  limit:  and  (3)  a 
requirement  that  anglers  use  artificial 
lures  with  barbless  hooks.  In  1996,  these 
same  regulations  were  adopted  by  the 
Commission  for  the  anadromous  reaches 
of  all  coastal  streams  in  southern 
Cahfomia.  Within  the  coastal  area 
extending  south  of  Malibu  Creek  to  San 
Mateo  Creek,  these  same  regulations  are 
now  in  effect  for  the  following  streams: 
Topanga  Creek,  San  Juan  Creek,  and  San 
Mateo  Creek.  Given  the  extremely  low 
numbers  of  juvenile  steelhead  that  were 
found  in  San  Mateo  Creek,  and  the 
possible  sporadic  occurrence  of  small 
numbers  of  steelhead  in  other  streams, 
recreational  angling  may  continue  to  be 
a  risk  to  steelhead  in  some  streams 
south  of  Malibu  Creek. 

3.  Disease  or  Predation 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  west  coast  river  systems, 
thereby  increasing  the  level  of  predation 
experienced  by  steelhead  and  other 
salmonids  (NMFS,  1996).  Exotic  fish 
species  that  are  potential  predators  of  O 
mykiss  are  known  to  occur  in  San  Mateo 
Creek  and  other  watersheds  (San  Onofre 
Creek,  Santa  Margarita  River)  on  Camp 
Pendleton  (Lang  et  al.,  1998).  According 
to  Lang  et  al.,  (1998)  brown  bullhead 
dominated  the  fish  assemblage  in  San 
Mateo  Creek,  with  both  adults  and 
juveniles  observed  in  perennial  pools. 


Other  species  obser\ed  in  the  San  Mateo 
Creek  watershed  include  mosquito  fish, 
adult  and  juvenile  green  sunfish, 
bluegill.  and  largemouth  bass.  One 
Channel  catfish,  which  is  a  known 
predator  of  steelhead.  was  found  dead 
in  the  upper  San  Mateo  Creek  in  a 
portion  of  the  Cleveland  National  Forest 
(Lang  et  nl.  1998).  Brown  trout  have 
been  stocked  in  San  Mateo  Creek  (last 
time  in  the  mid  1980s),  but  they  were 
not  obser\ed  during  the  most  recent 
surveys  (Lang  et  ai,  1998). 

Mosquito  fish  were  introduced  for 
mosquito  abatement  and  are  found  in 
most  Camp  Pendleton  waters.  This 
species  has  taken  over  the  niche  of  the 
native  three-spine  stickleback  which  is 
often  an  important  prey  item  for 
salmonids:  thus,  if  could  possibly  serve 
as  a  prey  item  for  steelhead  in  San 
Mateo  Creek.  Green  sunfish  dominated 
the  San  Mateo  Creek  lagoon  in  the  late 
1980s  and  early  1990s  according  to 
Swift  (1994)  and  were  the  only  fish 
found  in  perennial  pools  in  the  upper 
watershed  and  Devil  Canyon  in  the  late 
1980's,  suggesting  that  they  may  have 
displaced  residual  steelhead  during  the 
drought  period  (Woelfel.  1991),  In  other 
California  streams  (i.e.,  Malibu  Creek 
and  Carmel  River)  green  sunfish  were 
found  to  prey  on  juvenile  trout  (Swift, 
1975:  Greenwood.  1988:  cited  in 
Woelfel,  1991),  and  in  San  Clemente 
Reser\'oir  on  the  Carmel  River,  green 
sunfish  outcompeted  trout  for  benfhic 
food  (Greenwood.  1988). 

The  control  of  exotic  fish  species  in 
the  San  Mateo  Creek  watershed,  both  on 
Camp  Pendleton  and  in  Cleveland 
National  Forest,  is  considered  critical  to 
reducing  impacts  to  steelhead  in  that 
watershed  (DFG,  2000;  Lang  et  ai. 
1998).  Lang  et  ai.  (1998)  recommended 
implementation  of  measures  to  contain 
exotic  fish  species  in  small  lakes  and 
ponds  where  recreational  fishing  occurs, 
in  conjunction  with  efforts  to  control  in- 
river  propagation  of  exotics  using 
Rotenone.  electro-shocking,  seining,  or 
other  means  in  perennial  pools  during 
summer  low  flows, 

4  Inadequacy  of  Existing  Regulator,- 
Mechanisms 

Virtually  all  of  the  San  Mateo  Creek 
watershed  is  located  on  Federal  land 
managed  by  the  Cleveland  National 
Forest  and  the  Camp  Pendleton  Marine 
Corps  Base.  San  Mateo  Creek  originates 
in  the  Cleveland  National  Forest  and 
flows  in  a  southwesterly  direction 
through  Camp  Pendleton  to  the  Pacific 
Ocean  just  south  of  San  Clemente,  CA. 
Within  the  San  Mateo  Creek  watershed, 
the  majority  of  spawning  and  rearing 
habitat  is  upstream  from  Camp 
Pendleton  within  the  Cleveland 
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National  Forest.  That  portion  of  San 
Mateo  Creek  on  Camp  Pendleton  serves 
primarily  as  migrator\-  habitat  for  adults 
and  juveniles. 

That  portion  of  the  San  Mateo  Creek 
watershed  located  on  Cleveland 
National  Forest  land  has  not  been 
greatlv  altered  by  human  activity  over 
the  past  50  years'  (Woelfel,  1991).  Forest 
lands  in  the  watershed  have  remained 
natural  and  undeveloped  over  this 
period  although  there  are  a  few  private 
property  in-holdings  which  have  had 
limited  development.  Woelfel  (1991) 
reviewed  water  use  on  these  private  in- 
holdings  and  concluded  that  stream 
flows  in  the  watershed  were  not 
significantly  altered.  According  to 
Woelfel  (1991).  one  of  the  main 
activities  of  the  Cleveland  National 
Forest  has  been  the  protection  of 
vegetation  and  water  resources  in  its 
various  watersheds  through  the 
prevention  of  forest  fires.  In  part,  this 
effort  was  intended  to  protect  and 
manage  forest  vegetation  so  that  water 
resources  were  retained  and  water 
quality  remained  high. 

The  lower  portion  of  San  Mateo  Creek 
watershed,  which  flows  through  Camp 
Pendleton,  may  have  been  impacted  by 
base  activities  according  to  Woelfel 
(1991).  Woelfel  (1991)  suggested  that 
groundwater  extraction  to  support  base 
military  training  operations  and  on-base 
agriculture  has  led  to  stream  channel 
de-watering  or  reduced  charmel  flows, 
loss  of  riparian  vegetation,  and 
increased  erosion,  and  that  military 
training  operations,  including 
accidental  fires  caused  by  live 
ammunition  use.  may  have  contributed 
to  erosion  problems  in  the  watershed. 
The  cxmiulative  effect  of  groundwater 
extraction,  reduction  or  loss  of  riparian 
vegetation,  stream  channel  morphology 
changes,  and  accelerated  erosion  is  that 
steelhead  may  have  reduced 
opportunities  for  both  upstream  and 
downstream  migration.  Camp  Pendleton 
has  developed  a  programmatic 
management  plan  for  protecting  and 
conserving  riparian  dependent  species 
that  occur  on  the  Base  which  includes 
the  San  Mateo  Creek  watershed.  NMFS 
expects  to  work  with  Camp  Pendleton  to 
evaluate  the  effectiveness  of  this  plan  in 
protecting  steelhead. 

5.  Other  Natural  or  Human-Made 
Factors  Affecting  Continued  Existence 
of  Steelhead 

Natural  climatic  conditions  have 
exacerbated  the  problems  associated 
with  degraded  and  altered  riverine  and 
estuarine  habitats.  Persistent  drought 
conditions  have  reduced  already  limited 
spawning,  rearing  and  migration  habitat. 
Climatic  conditions  appear  to  have 


resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  help  offset 
degraded  freshwater  habitat  conditions 
(NMFS.  1996).  Efforts  Being  Made  to 
Protect  the  Southern  California 
Steelhead  ESU 

In  conjunction  with  its  west  coast 
steelhead  status  review,  NMFS  reviewed 
a  wide  range  of  protective  efforts  for 
west  coast  steelhead  and  other 
salmonids,  ranging  in  scope  from 
regional  strategies  to  local  watershed 
initiatives.  NMFS  has  summarized  some 
of  the  major  efforts  in  a  document 
entitled  "SteelKead  Conservation 
Efforts:  A  Supplement  to  the  Notice  of 
Determination  for  West  Coast  Steelhead 
under  the  Endangered  Species  Act" 
(NMFS,  1996c). 

In  the  coastal  area  extending  from 
Malibu  Creek  southward  to  San  Mateo 
Creek,  steelhead-specific  conservation 
efforts  are  currently  very  limited.  The 
FWS  recently  completed  an  assessment 
of  habitat  distribution  and  restoration 
potential  on  the  Camp  Pendleton 
Marine  Corps  Base  (Lang  et  al.,  1998; 
and  DFG,  2000).  Over  the  past  2  years, 
the  DFG  has  made  several  qualitative 
assessments  of  steelhead  presence  in  the 
San  Mateo  Creek  watershed  and  has  also 
undertaken  several  efforts  to  remove 
exotic  predators  from  pools  know  to 
contain  steelhead  which  are  located  in 
that  portion  of  the  watershed  which 
occurs  in  the  Cleveland  National  Forest. 

In  addition,  efforts  are  currentiy 
underway  on  the  development  of 
restoration  plans  for  San  Mateo  Creek 
and  San  Onofre  Creek,  both  of  which  are 
located  on  Camp  Pendleton,  to  support 
native  fish  species  including  the 
unarmored  three-spine  stickleback, 
arroyo  chub,  and  steelhead.  This 
restoration  plaiming  effort  is  expected  to 
focus  on  control  of  exotic  plants,  control 
of  exotic  fish  species  which  compete 
with  and/or  prey  upon  steelhead  and 
other  native  species,  restoration  of 
streambed  pools,  channels,  and  stream 
banks,  and  the  reintroduction  of  native 
plants  and  possibly  native  fish  species. 
Several  agencies  and  private 
organizations,  including  the  Cleveland 
National  Forest,  Camp  Pendleton 
Marine  Corps  Base,  FWS,  DFG,  Trout 
Unlimited,  San  Diego  Trout,  and  the 
Coastal  Conservancy,  are  participating 
in  development  of  this  program.  NMFS 
strongly  supports  this  effort  and  will 
continue  to  participate  in  its 
development  and  implementation. 

In  addition  to  this  restoration 
planning  which  is  directed  specifically 
at  San  Mateo  and  San  Onofre  Creek 
restoration,  additional  funding  is 
potentially  available  for  habitat 
restoration  in  other  coastal  watersheds 


in  Southern  California  through  DFG's 
Habitat  Restoration  Grant  Program.  For 
the  past  3  years  NMFS  has  transferred 
at  least  $9.0  million  annually  from  its 
Pacific  Coast  Salmon  Recovery  Fimd  to 
the  State  of  California  for  use  in  this 
Grant  Program.  A  Memorandum  of 
Understanding  between  NMFS  and  the 
State  of  California  governs  the 
expenditure  of  these  funds,  some  of 
which  have  already  been  allocated  for 
the  habitat  restoration  projects  within 
the  geographic  range  of  the  endangered 
Southern  California  steelhead  ESU. 

Final  Determination 

Based  on  the  best  scientific 
information  available  at  the  time  of 
listing  in  1997.  NMFS  concluded  that 
the  Southern  California  steelhead  ESU, 
as  it  was  then  defined  (i.e.,  Santa  Maria 
River  to  and  including  Malibu  Creek), 
was  in  danger  of  extinction  and  should 
be  listed  as  an  endangered  species  (621 
FR  43937).  This  determination  was 
based  on  the  fact  that  steelhead  had 
already  been  extirpated  from  much  of  its 
historic  range  in  southern  California,  the 
extremely  low  abundance  of  extant 
steelhead  populations,  and  the 
continued  thieats  to  the  species  from 
widespread  habitat  degradation  and 
loss,  water  diversions  and  extraction, 
and  other  factors.  As  discussed 
previously  in  this  document,  there  is  no 
new  information  indicating  that 
steelhead  populations  occurring  in 
watersheds  ranging  from  the  Santa 
Maria  River  to  Malibu  Creek  have 
increased  in  abundance  since  the  ESU 
was  listed  in  1997,  and  populations  in 
this  geographic  area  continue  to  be 
threatened  by  the  same  factors  that 
existed  at  the  time  of  listing. 

Steelhead  are  almost  completely 
extirpated  from  coastal  watersheds 
south  of  Malibu  Creek,  with  the 
exception  of  their  recent  observations  in 
Topanga  Creek  and  San  Mateo  Creek, 
and  they  occiu  only  sporadically  or  in 
extremely  low  abundance  in  those 
streams.  As  discussed  previously,  most 
of  the  coastal  rivers  and  streams  south 
of  Malibu  Creek  are  highly  impacted  or 
modified  and  no  longer  support 
steelhead.  Where  steelhead  have 
recently  been  found  in  San  Mateo  Creek, 
there  are  potential  threats  to  their 
existence  from  land  management 
activities  on  Cleveland  National  Forest 
and  the  Camp  Pendleton  Marine  Corps 
Base. 

Based  on  a  review  of  the  currently 
available  information  regarding  the 
status  of  steelhead  in  the  redefined 
Southern  California  ESU,  as  well  as  a 
consideration  of  the  factors  affecting 
steelhead  throughout  this  geographic 
area,  NMFS  concludes  that  Southern 
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California  steelhead  ranging  from  the 
Santa  Maria  River  to  the  southern  extent 
of  this  life  form's  range  continue  to  be 
endangered.  As  was  the  case  in  NMFS' 
1997  listing  determination,  only  the 
anadromous  form  of  O.  mykiss  (i.e. 
steelhead  and  their  progeny)  ranging 
from  the  Santa  Maria  River  to  the 
southern  extent  of  this  life  form's  range 
is  listed. 

As  discussed  previously  in  this 
document,  the  currently  available 
information  indicates  that  anadromous 
O.  mykiss  or  their  progeny  have  only 
been  found  in  two  watersheds  located 
south  of  Malibu  Creek  (Topanga  Creek 
and  San  Mateo  Creek).  NMFS  believes 
that  steelhead  have  been  extirpated  from 
virtually  all  other  streams  and  rivers 
between  Malibu  Creek  and  San  Mateo 
Creek,  including  the  Los  Angeles  River, 
San  Gabriel  River,  Santa  Ana  River,  and 
San  Juan  Creek,  because  viable  habitat 
is  extremely  limited  or  no  longer  exists 
as  a  result  of  habitat  degradation.  For 
these  reasons,  NMFS  does  not  expect 
that  steelhead  will  be  found  to  occupy 
these  watersheds  in  the  future  absent 
major  restoration  efforts.  Nevertheless,  if 
steelhead  or  their  progeny  are  found  to 
occur  in  any  stream  or  river  between 
Malibu  Creek  and  San  Mateo  Creek, 
NMFS  will  consider  those  fish  to  be  part 
of  the  listed  populations,  and,  therefore, 
protected  under  the  ESA.  Because 
anadromous  O.  mykiss  may  potentially 
stray  to  streams  south  of  San  Mateo 
Creek  when  hydrological  and  other 
habitat  conditions  are  favorable,  NMFS 
will  also  consider  steelhead  or  their 
progeny  that  occur  south  of  San  Mateo 
Creek  to  be  part  of  the  listed  ESU  unless 
there  is  evidence  to  indicate  they  are 
non-listed  resident  forms  or  derived 
from  hatchery  rainbow  trout 
populations. 

Prohibitions  and  Protective  Measures 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directly  or  indirectly 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
U.S.  jurisdiction.  Section  9  prohibitions 
apply  automatically  to  endangered 
species  such  as  Southern  California 
steelhead  throughout  its  freshwater, 
estuarine,  and  marine  range. 

Sections  7(a)(2)  and  7(a)(4)  of  the  ESA 
require  Federal  agencies  to  consult  with 
NMFS  to  ensure  that  activities  they 
authorize,  fund,  or  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  a  species 
proposed  for  listing,  or  adversely 
modify  critical  habitat  or  proposed 
criticaJ  habitat.  Federal  agencies  and 
actions  that  may  be  affected  by  the 
revision  of  the  Southern  California 


steelhead  ESU  and  its  critical  habitat 
designation  are  the  U.S.  Forest  Sen'ice 
(USFS)  and  their  management  and 
regulatory  activities  in  Cleveland 
National  Forest,  the  U.S.  Marine  Corps 
and  its  operation  and  management  of 
Camp  Pendleton  Marine  Corps  Base, 
and  the  Corps  of  Engineers  (COE)  and 
its  issuance  of  permits  under  the  Clean 
Water  Act. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's  "take" 
prohibitions.  Section  10(a)(1)(A) 
scientific  research  and  enhancement 
permits  may  be  issued  to  entities 
(Federal  and  non-Federal)  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  a  listed  species.  NMFS  has 
issued  section  10(a)(1)(A)  research/ 
enhancement  permits  for  listed 
salmonids,  including  Southern 
California  steelhead,  to  conduct 
activities  such  as  trapping  and  tagging 
and  other  research  and  monitoring 
activities. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  conducting  activities  which  may 
incidentally  take  listed  species  so  long 
as  the  taking  is  incidental  to.  and  not 
the  purpose  of,  the  canying  out  of  an 
otherwise  lawful  activity.  The  types  of 
activities  potentially  requiring  a  section 
10(a)(1)(B)  incidental  take  permit 
include  the  operation  and  release  of 
artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  regulated  angling, 
academic  research  not  receiving  Federal 
authorization  or  funding,  road  building, 
grazing,  and  diverting  water  onto 
private  lands. 

NMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  July  1,  1994,  NMFS  and  FWS 
published  a  policy  in  the  Federal 
Register  (59  FR  34272)  indicating  that 
the  agencies  would,  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed,  identify  those  activities  that 
will  not  be  considered  likely  to  result  in 
violations  of  section  9,  as  well  as 
activities  that  will  be  considered  likely 
to  result  in  violations.  NMFS  believes 
that,  based  on  the  best  available 
information,  the  following  actions  will 
not  result  in  a  violation  of  section  9 
with  regard  to  Southern  California 
steelhead: 

1.  Possession  of  steelhead  which  are 
acquired  lawfully  by  permit  issued  by 
NMFS  pursuant  to  section  10  of  the 
ESA,  or  by  the  terms  of  an  incidental 
take  statement  pursuant  to  section  7  of 
the  ESA. 

2.  Federally  funded  or  approved 
projects  that  involve  activities  such  as 


militarx'  operations,  agriculture,  grazing. 
mining,  road  construction,  discharge  of 
fill  material,  stream  channelization  or 
diversion  for  which  section  7 
consultation  has  been  completed,  and 
when  activities  are  conducted  in 
accordance  with  any  terms  and 
conditions  provided  by  NMFS  in  an 
incidental  take  statement  accompanying 
a  biological  opinion. 

.3.  Incidental  take  of  steelhead 
authorized  through  a  section  10(a)(1)(B) 
permit  which  occurs  in  the  course  of  an 
otherwise  lawful  activity. 

Activities  that  NMFS  helieves  could 
potentially  harm  Southern  California 
steelhead.  and,  therefore,  may  violate 
the  section  9  take  prohibitions  of  the 
ESA  include,  but  are  not  limited  to: 

1.  Land-use  activities  that  adversely 
affect  steelhead  habitat  (e.g.,  agriculture, 
water  extraction,  recreational  activities, 
road  construction  in  riparian  areas  and 
areas  susceptible  to  mass  wasting  and 
surface  erosion). 

2.  Destruction/alteration  of  steelhead 
habitat,  such  as  removal  of  woody 
debris  or  riparian  shade  canopy, 
dredging,  discharge  of  fill  material, 
draining,  ditching,  diverting,  blocking, 
or  altering  stream  channels  or  surface  or 
ground  water  flow, 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (e.g., 
sewage,  oil,  gasoline)  into  waters  or 
riparian  areas  supporting  steelhead. 

4.  Violation  of  discharge  permits. 

5.  Pesticide  applications 

6.  Collecting  or  handling  of  steelhead 
Permits  to  conduct  these  activities  are 
available  for  purposes  of  scientific 
research  or  to  enhance  the  propagation 
or  survival  of  the  species 

7.  Introduction  of  non-native  species 
likely  to  prey  on  steelhead  or  displace 
them  from  their  habitat. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  considered  by  NMFS  as 
constituting  a  prohibited  take  of 
Southern  California  steelhead. 
Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
the  section  9  take  prohibitions,  and 
general  inquiries  regarding  prohibitions 
and  permits,  should  be  directed  to 
NMFS  (see  ADDRESSES). 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  In  accordance 
with  this  requirement.  NMFS 
designated  freshwater  and  estuarine 
critical  habitat  for  the  endangered 
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Southern  California  steelhead  ESU  in 
February  2000  that  ranges  from  the 
Santa  Maria  River  southward  to  and 
including  Malibu  Creek  (65  FR  7764). 

NMFS  believes  there  is  insufficient 
information  at  present  to  determine  if 
all  or  some  of  the  freshwater  habitat 
south  of  Malibu  Creek,  whether 
occupied  or  unoccupied,  is  essential  for 
the  conser%ation  of  this  ESU  because 
only  two  coastal  watersheds  south  of 
Malibu  Creek  are  currently  known  to 
support  anadromous  O.  mykiss. 
including  San  Mateo  Creek  which  is 
well  separated  from  the  remainder  of 
the  populations  in  the  listed  ESU.  Prior 
to  making  any  determination  regarding 
the  modification  of  the  existing  critical 
habitat  designation,  NMFS  intends  to 
complete  an  analysis  of  the  full  range  of 
habitat,  both  occupied  and  unoccupied, 
that  is  essential  for  the  conservation  and 
recovery  of  this  ESU.  NMFS  expects  that 
this  effort  will  be  conducted  in 
conjunction  with  the  development  of 
biological  recovery'  goals  for  this  ESU  by 
a  NMFS  appointed  recovery  team. 

In  conjunction  with  these  efforts. 
NMFS  intends  to  work  with  Federal 
land  managers  in  the  San  Mateo  Creek 
watershed  (i.e.  Camp  Pendleton  Marine 
Corps  Base  and  Cleveland  National 
Forest)  to  review  and  evaluate  their 
existing  land  management  and  habitat 
protection  programs  to  determine  the 
extent  to  which  they  protect  steelhead 
and  their  habitat  in  the  San  Mateo  Creek 
watershed. 

References 

A  complete  list  of  all  cited  references 
is  available  upon  request  (see 
ADDRESSES). 

Classification 

National  Environmental  Policy  Act 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A).  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.  1981),  NMFS  has 
concluded  that  ESA  listing  actions  are 
not  subject  to  the  environmental 
assessment  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  See 
NOAA  Administrative  Order  216-6. 

Executive  Order  12866  and  Regulatory- 
Flexibility  Act 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  impacts  cannot  be  considered 
when  assessing  the  status  of  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 


Flexibility  Act  are  not  applicable  to  the 
listing  process.  In  addition  this  final 
rule  is  exempt  from  review  under 
Executive  Order  12866. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purpo.ses  of  the  Papenvork 
Reduction  Act. 

Executive  Order  13132  -  Federalism 

In  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest,  NMFS  has  conferred  with  state 
and  local  government  agencies  in  the 
course  of  assessing  the  status  of  this 
ESU,  and  considered,  among  other 
things,  state  and  local  conservation 
measures.  State  and  local  governments 
have  expressed  support  for  both  the 
conservation  of  this  ESU  and  for  those 
activities  which  affect  it.  NMFS  staff 
have  had  discussions  with  various 
government  agency  representatives 
regarding  the  status  of  this  ESU  and 
have  sought  working  relationships  with 
them  in  order  to  promote  restoration 
and  conservation  of  this  and  other 
ESUs. 

List  of  Subjects  in  50  CFR  Part  224 

Administrative  practices,  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  April  18,  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  224  is  amended 
as  follows: 

PART  224— ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  16  L'.S.C.  1531-1543;  and  16 
U.S.C.  1361  ef.seq. 

2.  In  §  224.101,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  224.1 01    Enumeration  of  endangered 
marine  and  anadromous  species. 

***** 

(a)  Marine  and  anadromous  fish. 
Shortnose  sturgeon  [Acipenser 
brevirostrum):  Totoaba  (Cynoscian 
macdonaldi):  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka);  Southern 
California  steelhead  (Oncorhynchus 
mykiss],  which  includes  all  naturally 
spawned  populations  of  steelhead  (and 
their  progeny)  in  streams  from  the  Santa 


Maria  River,  San  Luis  Obispo  County, 
CA  (inclusive)  to  the  U.S.  -  Mexico 
Border;  Upper  Columbia  River  steelhead 
[Oncorhynchus  mykiss).  including  the 
Wells  Hatchery  stock  and  all  naturally 
spawned  populations  of  steelhead  (and 
their  progeny)  in  streams  in  the 
Columbia  River  Basin  upstream  from 
the  Yakima  River,  Washington,  to  the 
U.S.  -  Canada  Border;  Upper  Columbia 
River  spring-run  chinook  salmon 
(Oncorhymchus  tshawytscha),  including 
all  naturally  spawned  populations  of 
chinook  salmon  in  Columbia  River 
tributaries  upstream  of  the  Rock  Island 
Dam  and  downstream  of  Chief  Joseph 
Dam  in  Washington  (excluding  the 
Okanogan  River),  the  Columbia  River 
from  a  straight  line  connecting  the  west 
end  of  the  Clatsop  jetty  (south  jetty, 
Oregon  side)  and  the  west  end  of  the 
Peacock  jetty  (north  jetty.  Washington 
side)  upstream  to  Chief  Joseph  Dam  in 
Washington,  and  the  Chiwawa  River 
(spring  run).  Methow  River  (spring  run), 
Twisp  River  (spring  run),  Chewuch 
River  (spring  run).  White  River  (spring 
run),  and  Nason  Creek  (spring  run) 
hatchery  stocks  (and  their  progeny); 
Sacramento  River  winter-run  chinook 
Scilmon  [Oncorhynchus  tshawytscha]. 
***** 

[FR  Doc.  02-10773  Filed  4-30-02;  8:45  am] 
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Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic; 
Comprehensive  Sustainable  Fishery 
Act  Amendment  to  the  Fishery 
Management  Plans  of  the  U.S. 
Caribbean 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  agency  action, 

summary:  NMFS  has  disapproved  the 
Comprehensive  Amendment  Addressing 
Sustainable  Fishery  Act  Definitions  and 
Other  Required  Provisions  of  the 
Magnuson-Stevens  Act  in  the  Fishery 
Management  Plans  of  the  U.S.  Caribbean 
(Comprehensive  SFA  Amendment) 
submitted  by  the  Caribbean  Fishery 
Management  Council  (Council).  Under 
the  procediu'es  of  the  Magnuson-Stevens 
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Fishery  Conservation  and  Management 
Act  {Magnuson-Stevens  Act).  NMFS 
determined  that  the  Comprehensive 
SFA  Amendment  was  inconsistent  with 
the  requirements  of  the  Sustainable 
Fisheries  Act  of  1996  (SFA)  and  the 
National  Environmental  Policv  Act 
(NEPA). 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Eldridge,  telephone:  727-570- 
5305:  fax:  727-570-5583:  e-mail: 
Peter.Eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  SFA 
requires  NMFS  and  the  Councils  to 
comply  with  new  overfishing, 
rebuilding,  and  bycatch  provisions. 
Fisher\-  Management  Plans  (FMPs)  are 
required  to  assess  and  specify  the 
present  and  probable  future  condition 
of.  and  the  maximum  sustainable  yield 
and  optimum  yield  from  each  fisher\\ 
FMPs  must  assess  and  satisfv'  the  nature 
and  extent  of  scientific  data,  which  is 
needed  for  effective  implementation  of 
the  plan.  Also,  the  SFA  requires  fishery 
managers  to  establish  a  standardized 
reporting  methodology  to  assess  the 
amount  and  type  of  bycatch  occurring  in 
fisheries.  Conservation  and  management 
measures  shall,  to  the  extent  practicable, 
minimize  bycatch  and.  to  the  extent 
bycatch  cannot  be  avoided,  minimize 
the  mortality  of  such  bycatch. 

The  Council  subsequently  developed 
and  submitted  a  Comprehensive  SFA 
Amendment  that  addressed  SFA 
requirements  for  Caribbean  FMPs.  On 
January  25,  2002.  NMFS  published  a 
notice  of  availability  (NOA)  of  the 
Comprehensive  SFA  Amendment  to  the 
Caribbean  FMPs  and  requested  public 
comments  through  March  26.  2002  (67 
FR  3679). 

On  April  25,  2002.  after  considering 
extensive  comments  received  during  the 
public  comment  period  for  the 
amendment,  NMFS  disapproved  the 
Caribbean  Comprehensive  SFA 
Amendment  primarily  because  NMFS 
believes  that  an  environmental  impact 
statement  (EIS)  should  be  developed 
that  provides  a  more  comprehensive  set 
of  alternatives  for  SFA  parameters, 
rebuilding  schedules,  and  bycatch 
reporting  standards.  A  summary  of 
comments  received  and  responses  is 
given  below. 

Conunents  and  Responses 

Three  environmental  organizations, 
60  individual  commenters  and  one 
petition  with  548  individuals  listed 
provided  a  similar  set'of  comments  on 
the  Comprehensive  SFA  Amendment. 

Comment  1:  One  environmental 
organization  stated,  "In  its  current  state, 
the  Comprehensive  Amendment 
violates  the  SFA,  fails  to  prevent 


overfishing,  fails  to  rebuild  fish 
populations,  and  fails  to  address  the 
fisherA''s  bycatch  problem.  Hence,  in  its 
current  state,  the  Comprehensive 
Amendment  is  a  major  federal  action 
significantly  adversely  affecting  the 
environment,  On  the  other  hand,  should 
NMFS  choose  to  revise  the 
Comprehensive  Amendment  so  as  to 
comply  with  the  SFA.  it  would  be  a 
major  federal  action  significantly 
benefitting  the  human  environment. 
Either,  wav.  NMFS  must  develop  an 
EIS." 

Response:  NMFS  does  not  completelv 
endorse  all  aspects  of  the  comment. 
Nonetheless,  the  comment  highlights 
the  importance  of  the  Amendment  and 
is  persuasive  that  additional  alternatives 
should  be  considered  to  produce  a 
better  document.  NMFS.  working  with 
the  Council,  intends  to  develop  an  EIS 
on  the  above  issues  and  incorporate  the 
findings  of  the  EIS  into  a  revised 
Comprehensive  SFA  Amendment  that 
will  address  the  concerns  noted  in 
public  comments. 

Comment  2:  Two  environmental 
organizations  noted  that  the  SFA 
mandates  that  fishery  managers 
>establish  a  standardized  reporting 
methodology  to  assess  the  amount  and 
type  of  bycatch  occurring  in  the 
fishery. >  The  national  standard 
guidelines  also  require  that  "[a]  review 
and.  where  necessary,  improvehient  of 
data  collection  methods,  data  sources, 
and  application  of  data  must  be  initiated 
for  each  fisher\'  to  determine  the 
amount,  type,  disposition,  and  other 
characteristics  of  bycatch  and  bycatch 
mortality  in  each  fisher\-,"  The 
organizations  recommended  that  the 
NMFS  disapprove  this  aspect  of  the 
Comprehensive  SFA  Amendment. 

Response:  NMFS  agrees.  Bycatch 
reporting  will  be  addressed  in  the 
revised  Amendment. 

Comment  3:  One  environmental 
organization  recommended  that 
commercial  landings  in  the  U.S.  Virgin 
Islands  be  reported  by  species  rather 
than  gear.  Further,  such  landings  should 
be  reported  similar  to  those  in  Puerto 
Rico. 

Response:  NMFS  agrees  that 
commercial  landings,  wherever 
possible,  should  be  reported  by  species 
or  species  groups,  but  notes  that  this 
could  require  additional  resources.  This 
issue  will  be  addressed  in  the  revised 
Amendment. 

Comment  4:  All  commenters  objected 
to  the  way  that  the  reef  fish  SFA 
parameters  (maximum  sustainable  yield, 
optimum  yield,  minimum  stock  size 
threshold,  and  maximum  fishing 
mortality  threshold)  were  developed  by 
using  only  the  average  landings  for  the 


period  1983  through  1999.  They  noted 
that  landings  for  many  species  had 
declined  during  that  period  and  that 
there  was  reason  to  believe  that  some 
species  were  either  overfished  or 
undergoing  overfishing.  They  believe 
that  the  assumption  that  the  current 
levels  of  harvest  are  sustainable  is 
incorrect  and  would  continue 
overfishing  as  well  as  prevent 
rebuilding  of  overfished  stocks.  Further, 
they  recommended  that  average 
landings  developed  from  either  a  4-vear 
or  8-year  time  period  would  provide 
better  results. 

Response:  Due  to  the  data-poor  nature 
of  fisheries  in  the  Caribbean,  it  is  not 
clear  which  series  of  landings  data 
would  provide  the  best  SFA  proxies, 
Despite  this,  it  is  reasonable  to  consider 
alternative  series  of  landings,  and  this 
will  be  done  in  the  revised  Amendment 

Comment  5:  Commenters  noted  that 
the  Comprehensive  SFA  Amendment 
did  not  contain  regulator\'  measures  that 
would  immediately  address  overfishing 
or  overfished  species.  They  stated  that 
the  Amendment  should  have  and  cited 
this  as  a  deficiency. 

Response:  Upon  consideration  of  the 
public  comments  received,  NMFS 
belie\es  that  it  would  be  appropriate  to 
consider  regulator)-  measures,  including 
rebuilding  schedules,  in  the  revised 
Amendment  that  would  address 
overfishing  and  overfished  species.  It 
should  be  noted  that  Amendment  2  to 
the  Queen  Conch  FMP.  currently  under 
development,  would  prohibit  the 
possession  and  har\'est  of  queen  conch 
in  the  EEZ  until  this  resource  is  rebuilt. 

Authority:  16  U.S.C.  18U1  ft  scq. 
DatfH:  April  2,t.  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fistiehes  Senice. 

(PR  Doc.  02-10692  Filed  4-30-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-2062-02;  I.  D. 

121 701  A] 

RIN  064a-AP69 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Steiler  Sea  Lion 
Protection  Measures  and  2002  Harvest 
Specifications  and  Associated 
Management  Measures  for  the 
Groundflsh  Fisheries  off  Alasita; 
Amendment  and  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Emergency  interim  rule; 

amendment,  correction,  and  request  for 

comments.  


SUMMARY:  This  document  amends  and 
corrects  a  January  8,  2002.  emergency 
interim  rule  implementing  Steiler  sea 
lion  protection  measiu-es  and  2002 
harvest  specifications  for  the  Alaska 
groundflsh  fisheries  by  making 
corrections  to  the  preamble  and 
regulatory  text.  Preamble  corrections  are 
needed  to  accurately  describe  the 
regulatory  text  and  to  correct 
typographical  errors.  Regulatory 
amendments  and  revisions  are  needed 
to  clarify  the  intent  of  requirements  and 
to  correct  cross  references. 
DATES:  Effective  May  1,  2002,  except  for 
the  correction  of  §  679.7(aKl8),  the 
suspension  of  §  679.28(f)(3)(ii),  and  the 
correction  of  §  679.28(f)(3){viii).  which 
will  be  effective  1200  hours  A.l.t.  on 
June  10.  2002.  through  July  8,  2002,  and 
the  suspension  of  §  679.7(f)(8).  the 
addition  of  §  679.7(f)(16),  the 
suspension  of  §  679.28(f)(3){iv).  the 
addition  of  §  679.28(f)(3)(ix).  the 
suspension  of  §  679.50(c)(4)(vi)(B).  and 
the  addition  of  §  679.50(c)(4)(vi)(C). 
which  will  be  effective  May  1,  2002 
through  July  8.  2002. 

Comments  must  be  received  on  or 
before  5  p.m..  A.l.t,  May  31,  2002. 
ADDRESSES:  Conunents  must  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau.  AK  99802,  Attn: 
Lori  Gravel-Durall,  or  delivered  to  room 
401  of  the  Federal  Building,  709  West 
9th  Street,  Jimeau,  AK.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet.  Copies  of  the  Supplemental 
Environmental  Impact  Statement  on 
Steiler  Sea  Lion  Protection  Measures  in 


the  Federal  Groundfish  Fisheries  Off 
Alaska  (SEIS),  including  the  2001      .. 
biological  opinion  and  regulatory 
impact  review,  and  the  Environmental 
Assessment  (EA)  for  the  Total  Allowable 
Catch  for  the  Year  2002  Alaska 
Groundfish  Fisheries  may  be  obtained 
from  the  same  address.  The  SEIS  and 
EA  are  also  available  on  the  NMFS 
Alaska  Region  home  page  at  http:// 
www.fakr.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown,  NMFS,  907-586-7228 
or  e-mail  at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
emergency  interim  rule  published 
January  8^  2002  (67  FR  956),  implements 
Steiler  sea  lion  protection  measures  and 
final  2002  harvest  specifications  for  the 
groundfish  fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  and  the  Gulf  of  Alaska  (GOA).  As 
published,  the  final  rule  inadvertently 
contained  errors  in  the  preamble  and 
regulatory  text.  This  document  corrects 
the  preamble  and  amends  and  revises 
regulatory  text  and  tables. 

Corrections  to  the  Preamble 

This  document  corrects  the  preamble 
to  clarify  the  definition  of  the  harvest 
limit  area  (HLA)  for  the  Atka  mackerel 
platoon  fisheries  and  to  clarify  the 
geographical  extent  of  the  Atka 
mackerel  directed  fishing  restrictions  in 
Bering  Sea  critical  habitat  areas.  First. 
NMFS  notes  that  the  definition  of  the 
HLA  at  §  679.2  includes  critical  habitat 
around  Tanaga  Island/Bumpy  Point 
extending  west  of  178°  W.  long.,  even 
though  the  site  is  located  east  of  178°  W. 
long.  The  preamble  is  corrected  to 
include  within  the  HLA  these  waters  of 
Tanaga  Island/Bumpy  Point  critical 
habitat. 

In  addition.  Atka  mackerel  directed 
fishing  closure  east  of  178°  W  long,  was^ 
erroneously  described  as  "west"  of  178° 
W.  long,  in  the  preamble  to  the 
emergency  interim  rule.  This  error  is 
corrected  by  this  action. 

NMFS  hirther  notes  that  §  679.22 
imposes  Atka  mackerel  directed  fishing 
restrictions  in  the  Bering  Sea  critical 
habitat  areas  only  for  those  critical 
habitat  waters  within  20  nautical  miles 
(nm)  of  listed  rookeries  and  haulouts 
located  in  the  Bering  Sea  subarea.  These 
corrections  will  make  the  preamble 
language  consistent  with  the  regulAory 
text  at  §  679.22.  A  large  portion  of  the 
Steiler  Sea  Lion  Conservation  area 
(SCA)  also  is  listed  as  critical  habitat  in 
the  Bering  Sea  under  50  CFR  226.202, 
but  this  was  not  intended  by  the 
Council  or  NMFS  to  be  included  in  the 
Atka  mackerel  directed  fishing  critical 
habitat  closures.  The  preamble  in  the 


January  8,  2002.  emergency  interim  rule 
did  not  explain  that  the  regulation 
excludes  the  SCA  waters  ft'om  the  Atka 
mackerel  critical  habitat  closures  in  the 
Bering  Sea  subarea. 

The  language  regarding  the  nontrawl 
Pacific  cod  fishing  season  is  corrected 
and  expanded  to  include  the  description 
of  the  seasons  consistent  with  the 
regulatory  text  at  §  679.23.  This 
expanded  description  was  erroneously 
omitted  from  the  preamble. 

The  language  describing  the  State  of 
Alaska  restrictions  around  rookeries  is 
corrected  to  clarify  that  the  State 
restricts  only  commercial  fishing  around 
these  rookeries,  rather  than  the  transit  of 

vgssgIS' 

The  heading  on  Table  5  for  the  "A 
season"  was  erroneously  printed  above 
only  the  "A  DFA  (40%  of  annual  DF A)" 
column  heading.  The  "A  season" 
column  heading  should  also  appear 
above  the  "SCA"  column  heading  and  is 
extended  over  this  column  by  this 
correction. 

The  year  in  the  title  to  Table  7  reads 
"2001"  and  is  corrected  to  read  "2002". 
Footnote  2  to  Table  7  has  a 
typographical  error  that  is  also  corrected 
with  this  action. 

Table  9  included  a  footnote  7  stating 
that  unused  halibut  PSG  for  Pacific  cod 
vessels  using  nontrawl  gear  would  be 
available  in  the  following  season.  The 
Coimcil  and  NMFS  intend  that  no 
halibut  PSC  should  be  available  from 
June  10  through  August  15  because  of 
high  halibut  bycatch  rates  at  this  time  of 
the  year.  Should  this  emergency  interim 
rule  be  extended,  unused  portions  of 
halibut  PSC  may  be  available  during  the 
following  season  after  August  15. 

Table  12  did  not  indicate  the  full  A 
season  allocation  in  the  SCA  for 
cooperative  sector  vessels  equal  to  or 
less  than  99  ft  (30.2  m)  length  overall 
(LOA).  This  document  corrects  the 
amoimts  for  all  cooperative  sector 
vessels  for  the  A  season  inside  the  SCA. 

The  footnote  to  Table  24  did  not 
accurately  describe  the  time  period  of 
no  apportionment  for  Pacific  halibut 
prohibited  species  catch  limits.  The 
footnote  describes  the  time  period  as  the 
"4th  quarter"  which  is  the  period  from 
September  1  through  October  1.  No 
apportionment  for  the  shallow-water 
and  deep-water  fishery  complexes  is 
available  during  October  1  through 
December  31.  This  docimient  corrects 
the  footnote  to  describe  the  correct 
apportionment  period. 

Corrections  and  Amendments  to  the 
Regulatory  Text  in  the  Emergency 
Interim  Rule 

In  §  679.2,  the  definition  of  the 
harvest  limit  area  (HLA)  is  corrected  to 
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include  the  sites  located  west  of  177° 
57.00'  W.  long.  The  coordinate  in  the 
definition  was  intended  to  include  all  of 
Tanaga  Island/Bumpy  Point.  The 
definition,  which  was  intended  to 
include  all  of  Tanaga  Island/Bumpy 
Point,  did  not  take  into  account  the 
eastern  boundary  coordinate  for  Tanaga 
Island/Bumpy  Point. 

Section  679.7(a)  is  corrected  to  clarify' 
the  vessel  monitoring  system  (VMS) 
requirement  and  fishing  prohibition. 
The  reference  to  gear  types  is  removed 
because  the  information  exists  in  § 
679.4.  The  prohibition  is  corrected  to 
include  the  operation  of  a  vessel  rather 
than  conducting  directed  fishing  for 
groundfish  or  IFQ  halibut  to  ensure  that 
all  vessels  endorsed  for  the  Pacific  cod, 
pollock,  or  Atka  mackerel  directed 
fisheries  are  subject  to  the  prohibition, 
even  while  harvesting  fish  of  other 
species  such  as  crab,  salmon,  or  lingcod. 
This  also  ensures  that  a  vessel 
unloading  fish  or  processing  fish  in  port 
will  also  be  required  to  operate  its  VMS. 
The  prohibition  is  also  made  applicable 
in  the  BSAI  and  GOA  reporting  area  by 
this  correction,  so  that  State  of  Alaska 
waters  are  included  in  the  area  covered 
by  this  prohibition  as  intended  by 
^fMFS  and  the  Council.  A  vessel 
endorsed  for  the  Pacific  cod,  Atka 
mackerel,  or  pollock  fishery  must 
operate  VMS  when  the  fishery  the 
vessel  is  endorsed  for  is  open  so  that 
NMFS  is  able  to  monitor  compliance 
with  the  closures  in  waters,  including 
the  State  of  Alaska  waters,  around 
haulouts,  rookeries,  and  foraging  areas. 

Section  679.7(f)  is  amended  to  clarify 
the  prohibition  against  discard  of  Pacific 
cod  for  participants  in  the  IFQ  halibut 
fishery.  If  a  vessel  is  registered  under  § 
679.4  to  directed  fish  for  Pacific  cod, 
then  it  is  required  to  retain  all  catches 
of  Pacific  cod  if  the  directed  fishery  is 
open,  and  up  to  the  maximum 
retainable  amount  (MRA)  if  the  directed 
Pacific  cod  fishery  is  closed.  If  a  vessel 
used  in  the  IFQ  halibut  fishery  is  not 
registered  for  the  Pacific  cod  directed 
fishery,  it  is  required  to  discard  Pacific 
cod  once  the  amoimt  of  Pacific  cod 
harvested  has  reached  the  MRA 
specified  at  §  679.20.  This  paragraph  is 
amended  to  state  that  vessels  not 
registered  for  the  Pacific  cod  directed 
fishery  are  not  prohibited  from 
discarding  Pacific  cod. 

Section  679.20  (a)(7)(ii)(D)  and 
(a)(7)(ii)(E)  describe  methods  of 
reallocating  unused  Pacific  cod  trawl 
allocations  and  contain  incorrect  or 
incomplete  allocation  references. 
Paragraph  (a)(7)(ii)(D)  did  not  include  a 
reference  to  paragraph  (a){7)(iii)(D) 
which  establishes  the  seasonal 
apportioiunents  and  gear  allocations 


applicable  to  reallocation  under  this 
paragraph.  Paragraph  (a)(7)(ii)(E) 
contains  an  erroneous  reference  to 
Pacific  cod  non-trawl  gear  allocations, 
which  is  not  applicable  to  trawl  gear 
reallocations.  This  action  corrects  these 
reallocation  paragraphs  to  reference 
only  those  paragraphs  establishing 
applicable  trawl  allocations. 

In  §  679.22(a)(ll)(v),  an  "and"  instead 
of  an  "or"  was  erroneously  used  in 
listing  the  gear  types  subject  to  the 
regulation.  The  closure  implemented  bv 
§  679.22(a)(ll)(v)  applies  to  vessels 
using  any  one  of -the  gear  types  listed 
rather  than  all  of  the  gear  types  listed. 
This  error  is  corrected  by  revising  this 
paragraph. 

Section  679.22(b)(3)(iii)  is  revised  to 
specify  those  vessels  that  are  prohibited 
from  directed  fishing  for  Pacific  cod  in 
the  Pacific  cod  no  fishing  zones.  The 
closure  applies  to  all  vessels  in  these 
zones  within  the  exclusive  economic 
zone  and  to  vessels  that  have  been 
issued  Federal  fishery  permits  and  are 
participating  in  the  State  of  Alaska 
parallel  groundfish  fisheries.  However, 
vessels  with  Federal  fisheries  permits 
participating  in  the  State-managed 
Pacific  cod  fishery  are  not  prohibited 
from  fishing  in  the  Pacific  cod  no 
fishing  zones  in  the  GOA.  The  Steller 
sea  lion  protection  measures  were  not 
intended  to  apply  to  the  State-managed 
Pacific  cod  fishery,  and  this  correction 
clarifies  the  application  of  the  Pacific 
cod  no  fishing  zones. 

Section  679.28(f)(3)  is  amended  to 
clarify  the  VMS  reporting  and 
transmission  confirmation  requirements 
for  vessels  that  will  initially  enter  a 
fishery  that  requires  VMS  and  for 
vessels  that  may  replace  a  VMS. 
Paragraph  (f)(3)(ii)  is  suspended  starting 
June  10,  2002,  because  requirements  in 
this  paragraph  are  clarified  and 
contained  in  §  679.28(f)(3)(viii).  As  part 
of  the  reasonable  and  prudent  measures 
in  the  2001  Biological  Opinion.  NMFS 
is  required  to  monitor  the  location  of 
vessels  with  Federal  Fisheries  permit 
endorsements  for  the  Atka  mackerel, 
pollock,  and  Pacific  cod  directed 
fisheries.  The  vessel  owner  is  required 
to  provide  information  specified  in  § 
679.28(f)(3)(viii)  by  FAX  and  receive 
confirmation  that  the  VMS  transmission 
is  being  received  before  operating  his  or 
her  vessel  during  an  open  directed 
fishery  for  which  the  vessel  is  endorsed. 
For  vessels  that  are  initially  entering  a 
fishery  that  requires  VMS,  the  vessel 
owner  will  be  required  to  receive 
confirmation  of  transmission  72  hours 
before  leaving  port  to  allow  time  to 
make  repairs  or  to  ensure  that  the 
transmission  is  being  received  before 
the  vessel  enters  the  fishing  grounds. 


Because  a  number  of  vessels  with 
Pacific  cod  Federal  Fishery-  Permit 
endorsements  may  also  participate  in 
other  commercial  fisheries,  including 
crab,  salmon,  or  lingcod.  the  correction 
includes  the  notification  of  when  the 
vessel  will  begin  operation,  consistent 
with  the  prohibition  on  operation 
without  a  VMS  under  §  679.7(a)(18)  A 
vessel  may  not  operate  in  a  BSAI  or 
GOA  reporting  area  until  the 
transmission  is  confirmed,  consistent 
with  §  679.7(a)(18).  Section 
679.28(f)(3)(iv)  is  suspended  and  § 
679.28(f)(3)(ix)  is  added  to  clarify-  that  a 
vessel  is  required  to  stop  fishing  when 
informed  only  by  an  authorized  officer 
that  position  reports  are  not  being 
received,  rather  than  being  informed  bv 
NMFS  staff. 

Section  679.50(c)(4)(vi)(B)  is  amended 
to  clarify  that  the  observer  requirement 
applies  to  motherships  and  catcher/ 
processors  participating  in  a  directed 
CDQ  fishery.  The  paragraph  as 
promulgated  in  the  January-  8.  2002, 
emergency  interim  rule  applies  to  all 
motherships  and  catcher/processors 
instead  of  to  only  those  processor 
vessels  participating  in  the  CDQ 
program. 

In  Table  23  of  this  part,  footnote  11 
describing  the  Pacific  cod  trawling 
closures  during  the  Atka  mackerel  HL.^ 
directed  fishery'  does  not  accurately 
describe  the  waters  where  the  closures 
apply.  The  20-nm  closure  around 
Cramps  Rock  was  intended  by  the 
Council  and  NMFS  onlv  for  waters  west 
of  178°  W.  long.  The  footnote  is 
corrected  by  this  action.  Also,  the  table 
heading  on  the  last  page  of  Table  23  is 
removed  as  it  contains  no  data.  Only  the 
remaining  text  of  footnote  5  though 
footnote  1 1  should  be  carried  over. 

Corrections 

In  the  emergency  interim  rule 
implementing  Steller  sea  lion  protection 
measures  and  final  2002  harvest 
specifications  for  the  groundfish 
fisheries  of  the  BSAI  and  the  GOA. 
published  on  January  8.  2002  (67  FR 
956.  FR  Doc.  01-32251),  corrections  are 
made  as  follows: 

1.  On  page  961.  column  1.  in  the  last 
two  lines  of  paragraph  3.  (h)  is  corrected 
to  read  as  follows:  "...  and  (h)  no 
directed  fishing  with  trawl  gear  for  Atka 
mackerel  in  critical  habitat  east  of  178° 
W.  long." 

2.  On  page  961,  column  2.  in  the 
continuation  of  paragraph  4.  the  last  two 
lines  are  corrected  to  read  as  follows: 
"...  and  (f)  closure  of  all  BS  subarea 
critical  habitat  within  20  nm  of 
rookeries  and  haulouts  to  directed 
fishing  for  Atka  mackerel  with  trawl 
gear." 
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3.  On  page  965,  column  1.  in  the  first 
complete  paragraph,  the  second 
sentence  is  corrected  to  read  as  follows: 

■For  purposes  of  Atka  mackerel 
platooning  and  for  restriction  of 
directed  fishing  for  Pacific  cod  with 
trawl  gear  during  the  Atka  mackerel 
HLA  directed  fishery,  the  definition  of 
the  HLA  is  waters  located  west  of  178 
long,  within  20  nm  seaward  of  Steller 
sea  lion  sites  listed  in  Table  24  of  50 
CFR  part  679  and  located  west  of 
177=57.00  W.  long." 

4.  On  page  965.  column  1.  in  the 
second  complete  paragraph,  the  first 
sentence  is  corrected  to  read  as  follows: 

"Atka  mackerel  directed  fishing  is 
prohibited  in  the  Seguam  foraging  area 
and  critical  habitat  surrounding 
rookeries  and  haulouts.  east  of  178=  VV. 


long,  to  provide  maximum  protection  to 
Steller  sea  lions  and  because  Atka 
mackerel  is  readilv  available  in  waters 
outside  of  critical  habitat." 

5.  On  page  965,  column  3,  paragraph 
5.  the  fourth  sentence  is  corrected  to 
read  as  follows:  -The  B  season  for 
vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  using  hook-and-line  gear 
and  vessels  using  jig  gear  in  the  BSAI 
begins  at  1200  hours.  A. It.,  on  June  10 
and  ends  on  December  31.  The  B  season 
for  vessels  using  hook-and-line,  pot,  or 
jig  gear  in  the  GO  A  and  vessels  equal  to 
or^ greater  than  60  ft  (18.3  m)  LOA  using 
pot  gear  in  the  BSAI  begins  at  1200 
hours,  Alt.,  on  September  1  and  ends 
on  December  31." 

6.  On  page  967.  column  2,  the  first 
paragraph,  the  last  sentence  is  corrected 


to  read  as  follows:  "The  State-managed 
and  State  parallel  fisheries  through 
emergency  orders  and  regulations 
prohibit  commercial  fishing  in  waters 
within  3  nm  of  all  of  the  rookeries  listed 
on  Table  21." 

7.  On  page  968,  column  1.  under  the 
Bering  Sea  Closures  section,  paragraph 
1 ,  the  first  sentence  is  corrected  to  read 
as  follows:  "1.  Directed  fishing  for  Atka 
mackerel  by  federally  permitted  vessels 
using  trawl  gear  is  prohibited  in  critical 
habitat  within  20  nm  of  rookeries  and 
haulouts  in  the  Bering  Sea  subarea." 

8.  On  page  974,  Table  5  is  corrected 
so  that  the  "A  season"  heading  appears 
above  both  the  "A  DFA"  and  the  "SCA 
limit"  columns  to  read  as  follows; 

BILLING  CODE  3510-22-S 
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TABLE  5.-ALL0CATI0NS  OF  THE  POLLOCK  TAC  AND  DIRECTED  FISHING  ALLOWANCE  (DFA)  TO  THE 
INSHORE,  CATCHER/PROCESSOR,  MOTHERSHIP.  AND  CDQ  COMPONENTS' 

[All  amounts  are  in  metric  tons] 


Area  and  Sector 

2002  DFA 

A  Seasoi 

1 

B  Season'' 

A  DFA 
(40%  of  Annual  DFA) 

SCA  limit' 

BDFA 
(60%  of  Annual  DFA) 

3ering  Sea  subarea 
CDQ 
ICA* 

AFA  inshore 
AFA  C/Ps ' 

Catch  by  C/Ps 
.      Catch  by  CVs^ 

Restricted  C/P  cap  ^ 
AFA  Motherships 
Excessive  shares  cap' 

1  485,000 

148,500 

53,460 

641,520 

513,216 

469,593 

43,623 

2,566 

128,304 

224,532 

594,000 
59,400 

41,580 

179,626 
143,700 

891,000 
89,100 

256,608 
205,286 
187,837 

17,449 
1,026 

51,322 

384,912 
307,930 
281,756 

26,174 
1,540 

76982 

35,925 

Aleutian  Islands 
ICA* 

900 

3ogoslof  District 
ICA" 

90 

^After  subtraction  for  the  CDQ  reserve  and  the  incidental  catch  allowance,  the  pollock  TAC  is  allocated  as  a 
DFA  as  follows:  inshore  component  -  50  percent,  catcher/processor  component  -  40  percent,  and  mothership 
component  - 10  percent.  Under  paragraph  206(a)  of  the  AFA.  the  CDQ  reserve  for  pollock  is  10  percent.  NMFS, 
under  regulations  at  §  679.24(b)(4),  pnahibits  nonpelagic  trawl  gear  to  engage  in  directed  fishing  for  non-CDQ 
pollock  in  the  BSAI.  The  A  season,  January  20  -  June  10.  is  allocated  40  percent  of  the  DFA  and  the  B  season. 
June  10  -  November  1  is  allocated  60  percent  of  the  DFA. 

^  This  emergency  interim  rule  expires  on  July  8,  2002.  before  the  B  season  will  conclude.  Therefore,  the  B 
season  is  not  fully  authorized  unless  the  emergency  interim  rule  is  extended  or  superceded. 

^  The  SCA  limits  harvest  to  28  percent  of  each  sectors  annual  DFA  until  April  1 ,  The  remaining  12  percent 
of  the  annual  DFA  allocated  to  the  A  season  may  be  taken  outside  of  the  SCA  before  Apnl  1  or  inside  the  SCA  after 
April  1 .  If  the  28  percent  of  the  annual  DFA  is  not  taken  inside  the  SCA  before  Apnl  1 ,  the  remainder  is  available  to 
be  taken  inside  the  SCA  after  April  1 . 

*  The  pollock  incidental  catch  allowance  for  the  BS  subarea  is  4  percent  of  the  TAC  after  subtraction  of  the 
CDQ  reserve. 

^  Subsection  210(c)  of  the  AFA  requires  that  not  less  than  8.5  percent  of  the  directed  fishing  allowance 
allocated  to  listed  catcher/processors  (C/Ps)  shall  be  available  for  harvest  only  by  eligible  catcher  vessels  (CVs) 
delivering  to  listed  catcher/processors. 

^he  AFA  requires  that  vessels  described  in  section  208(e)(21)  be  prohibited  from  exceeding  a  harvest 
amount  of  one-half  of  one  percent  of  the  directed  fishing  allowance  allocated  to  vessels  for  processing  by  AFA 
catcher/processors. 

'Paragraph  210(e)(1)  of  the  AFA  specifies  that  "No  particular  individual,  corporation,  or  other  entity  may 
harvest,  through  a  fishery  cooperative  or  otherwise,  a  total  of  more  than  17.5  percent  of  the  pollock  available  to  be 
harvested  in  the  directed  pollock  fishery." 

'  Consistent  with  the  Steller  sea  lion  protection  measures,  the  Aleutian  Islands  subarea  and  the  Bogoslof 
District  are  closed  to  directed  fishing  for  pollock.  The  amounts  specified  are  for  incidental  catch  amounts  only,  and 
are  not  apportioned  by  season  or  sector. 
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9.  On  pages  975  and  976.  in  the  title 
to  Table  7,  the  year  "2001"  is  corrected 
to  read  "2002"'  ,     , 

10.  On  page  976.  Table  7.  the  last 
sentence  in  footnote  2  is  corrected  to 
read  as  follows:  "Any  unused  portion  of 
a  seasonal  Pacific  cod  allowance  will  be 
reapportioned  to  the  next  seasonal 
allowance." 

11.  On  page  978.  Table  9.  footnote  7 
is  corrected  to  read  as  follows:  ••"With 
the  exception  of  the  nontrawl  Pacific 
cod  directed  fishery,  any  unused  halibut 
PSC  apportionment  may  be  added  to  the 
following  season's  apportionment.  Any 
unused  halibut  PSC  apportioned  to  the 
nontrawl  Pacific  cod  directed  fishery 
during  the  Ianuar>^  1  through  June  10 
time  period  will  not  be  available  until 
after  August  15." 

12.  On  page  980.  Table  12.  in  the  third 
column  of  the  table  under  the  heading 
the  A  season  inside  SCA  in  the  first  line. 
"161.601"  is  corrected  to  read 
"154.025"  and  in  the  second  line. 
"17.675"  is  corrected  to  read  "25,250". 

13.  On  page  992.  Table  24.  the 
footnote  is  corrected  to  read  as  follows; 
■'No  separate  apportionment  to  shallow- 
water  and  deep-water  fishen,'  complexes 
during  October  1  to  December  31." 

Classification 

The  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  this  amendment  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fisheries 
of  the  BSAI  and  GOA.  The  Regional 
Administrator  also  has  determined  that 
this  amendment  is  consistent  with  the 
Magnuson-Stevens  Fisher>' 
Conservation  and  Management  Act  and 
other  applicable  laws.  No  relevant 
Federal  rules  exist  that  may  duplicate, 
overlap,  or  conflict  with  this  action. 

This  amendment  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

Consistent  with  the  National 
Environmental  Policy  Act  (NEPA), 
NMFS  prepared  an  EA  for  the  total 
allowable  catch  specifications  portion  of 
the  January  8.  2002,  emergency  interim 
rule.  NMFS  also  prepared  an  SEIS  for 
the  Stellar  sea  lion  protection  measures; 
a  notice  of  availability  of  the  draft  SEIS 
was  published  in  theFederal  Register 
on  August  31.  2001  (66  FR  45984). 
Comments  were  received  and  responded 
to  in  the  final  SEIS  and  the  final 
document  was  issued  November  23. 
2001  (66  FR  58734).  The  final  SEIS  and 
EA  are  available  from  NMFS  (see 
ADDRESSES).  Based  on  a  comparison  of 
the  effects  of  the  other  alternatives  in 
the  SEIS,  NMFS  determined  that  this 
action  meets  the  requirements  of  the 
Endangered  Species  Act  (ESA)  with 


regard  to  Steller  sea  lion  protection. 
Potential  adverse  impacts  on  marine 
mammals  resulting  from  fishing 
activities  conducted  under  the 
emergency  interim  rule  (67  FR  956, 
lanuary  8^  2002)  are  discussed  in  the  EA 
and  final  SEIS.  The  corrections  and 
amendments  in  this  action  are  within 
the  scope  of  these  NEPA  analyses. 

A  formal  section  7  consultation  under 
the  ESA  was  initiated  for  the  emergency 
interim  rule  (67  FR  956.  January  8, 
2002)  under  the  FMPs  for  the 
groundfish  fisheries  of  the  BSAI  and  the 
GOA.  In  a  biological  opinion  dated 
October  17.  2001.  NMFS  determined 
that  fishing  activities  conducted  under 
the  Steller  sea  lion  protection  measures 
implemented  bv  the  emergency  interim 
rule  (67  FR  956.  January  8.  2002)  are  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  The  determination  based 
on  biological  opinions  dated  December 
22.  1999.  and  December  23.  1999.  was 
extended  for  1  year  from  Januar>'  1 , 
2002.  to  January  1.  2003.  for  purposes  of 
the  harvest  specifications  implemented 
bv  the  January  8.  2002.  emergency 
interim  rule.  These  amendments  and 
corrections  are  consistent  with  the 
objectives  for  Steller  sea  lion  protection 
measures  implemented  in  2001  under 
section  209(c)(6)  of  Pub.  L.  106-554,  the 
ESA.  and  other  applicable  laws,  and 
will  not  affect  listed  species  or  critical 
habitat  in  any  manner  not  previously 
evaluated  in  prior  consultations. 

By  this  action,  NMFS  is  correcting  the 
2002  harvest  specifications  and  Steller 
sea  lion  protection  measures  which 
have  been  in  effect  since  January  1 , 
2002.  for  the  BSAI  and  GOA.  These 
amendments  and  corrections  clarify  to 
whom  and  where  the  regulations  apply 
and  eliminate  inconsistencies  in 
regulations  for  activities  currently  being 
conducted  pursuant  to  emergency 
regulations,  published  on  January  8, 
2002.  (67  FR  956).  A  delay  in 
implementing  these  corrections  and 
amendments  would  continue  to  impose 
inconsistent  regulatory  requirements  on 
regulated  fishermen.  Additionally,  if 
prior  notice  and  an  opportunity  for 
public  comment  was  aJFforded,  the 
underlying  rule  being  amended  and 
corrected  by  this  rule  might  no  longer  be 
effective  and  then  the  changes 
implemented  by  this  emergency  interim 
rule  might  be  moot.  Accordingly,  good 
cause  exists  to  forego  public  notice  and 
comment  pursuant  to  5  U.S.C.  553(b)(3). 
For  the  same  reasons,  good  cause  exists 
to  waive  the  delay  in  the  effective  date 
pursuant  to  5  U.S.C.  553(d)(3).  Because 
prior  notice  and  opportunity  for  public 


comment  are  not  required  for  this 
amendment  to  the  emergency  interim 
rule  by  5  U.S.C.  553  or  any  other  la\\-, 
the  analytical  requirements  of  the 
Regulator)'  Flexibility  Act,  5  U.S.C.  601 
et  seq.  are  not  applicable.  Therefore,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  -April  25.  2002. 
William  T.  Hogarth. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Ser\ire. 

For  reasons  set  out  in  the  preamble. 
50  CFR  part  679  is  amended  as  follows: 


PART  679--RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.\  1801  eJ 
seq.:  3631  et  seq.:  Title  II  of  Division  C.  Pub. 
L.  105-277;  Sec.  3027.  Pub.  L.  106-31;  113 
Stat.  57;  16  U.S.C.  1540(f):  and  Sec.  209.  Pub. 
L.  106-554. 

§  679.2    [Corrected] 

2.  On  page  999,  in  the  second  column, 
in  §  679.2.  in  the  definition  for  Harvest 
limit  area,  the  last  line,  the  coordinate 
"177.58°  W.  long."  is  corrected  to  read 
"177=57.00' W.  long.". 

3.  On  page  999.  beginning  in  the  third 
column,  in  §  679.7,  paragraph  (a)(18)  is 
corrected  to  read  as  follows: 

§  679.7    Prohibitions. 

****** 

(a)  *  *  * 

(18)  PoUock.  Pacific  cod.  and  Atka 
mackerel  directed  fishing  and  VMS 
(applicable  1200  hours  A.l.t.,  June  10, 
2002,  through  July  8.  2002).  Operate  a 
vessel  which  is  authorized  under  § 
679.4  (b)(5)(v)  to  participate  in  the  Atka 
mackerel.  Pacific  cod  or  pollock 
directed  fisheries  in  any  BSAI  or  GOA 
reporting  areas,  unless  the  vessel  carries 
an  operable  NMFS-approved  Vessel 
Monitoring  System  (VMS)  transmitter 
and  complies  with  the  requirements  in 
§  679.28(f). 
***** 

4.  In  §  679.7,  paragraph  (f)(8)  is 
suspended  May  1,  2002.  through  July  8, 
2002,  and  paragraph  (f)(16)  is  added 
May  1,  2002.  through  July  8,  2002,  to 
read  as  follows: 

§  679.7    Prohibitions. 

***** 

(f)*  *  * 

(16)  (Applicable  May  1,  2002,  through 
July  8.  2002)  Discard  Pacific  cod  or 
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rockfish  that  are  taken  when  IFQ  halibut 
or  IFQ  sablefish  are  on  board,  unless: 

(i)  Pacific  cod  or  rockfish  are  required 
to  be  discarded  under  §  679.20. 

(ii)  the  vessel  is  not  registered  under 
§  679.4  for  the  Pacific  cod  directed 
fishery-  and  the  amount  of  Pacific  cod 
harvested  has  reached  the  maximum 
retainable  amount  under  §  679.20(e),  or 

(iii)  in  waters  within  the  State  of 
Alaska,  Pacific  cod  or  rockfish  are 
required  to  be  discarded  by  laws  of  the 
State  of  Alaska. 
***** 

5.  In  §  679.20,  paragraphs  (a)(7Kii)(D) 
and  (a)(7)(ii)(E)  are  revised  to  read  as 
follows: 

§  679.20    General  limitations. 

***** 

(a)  *  *  * 
(7)  *  *  * 
(ii)  *  *  * 

(D)  Reallocation  within  the  trawl 
sector  (applicable  through  July  8,  2002). 
Jf,  during  a  fishing  season,  the  Regional 
Administrator  determines  that  either 
catcher  vessels  using  trawl  gear  or 
catcher/processors  using  trawl  gear  will 
not  be  able  to  harvest  the  entire  amount 
of  Pacific  cod  in  the  BSAI  allocation  to 
those  vessels  under  paragraphs  (a)(7)(i), 
(a)(7)(ii)(C)or(a)(7)(iii)(D)ofthis 
section,  he/she  may  reallocate  the 
projected  unused  amount  of  Pacific  cod 
to  vessels  using  trawl  gear  in  the  other 
trawl  component  through  notification  in 
the  Federal  Register  before  any 
reallocation  to  vessels  using  other  gear 
type(s). 

(E)  Unused  seasonal  allowance  for 
trawl  (applicable  through  July  8,  2002). 
Any  unused  portion  of  a  seasonal 
allowance  of  Pacific  cod  for  vessels 
using  trawl  gear  under  paragraphs 
(a)(7)(ii)(D)  and  (a)(7)(iii)(D)  of  this 
section  may  be  reapportioned  by  the 
Regional  Administrator,  through 
notification  in  the  Federal  Register,  to 
the  subsequent  seasonal  allocations  for 
vessels  using  trawl  gear, 
***** 

6.  In  §  679.22,  paragraphs  (a)(ll)(v) 
and  (b)(3)(iii)  are  revised  to  read  as 
follows: 

§  679.22    Closures. 

(a)  *  *  * 

(11)  *  *  * 

(v)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  federally 
permitted  vessels  using  trawl,  hook-and- 


line,  or  pot  gear  is  prohibited  within  the 
Pacific  cod  no  fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  on  Table  23  of  this  part  and 
are  identifiable  by  "BS"  in  column  2. 
***** 

(b)  *  *  * 

(3)  *  *  * 

(iii)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  federally 
permitted  vessels  using  trawl,  hook-and- 
line.  or  pot  gear  in  the  federally 
managed  Pacific  cod  or  State  of  Alaska 
parallel  groundfish  fisheries,  as  defined 
in  the  Alaska  Administrative  Code  (5 
AAC  28, 087(c).  January  3.  2002),  is 
prohibited  within  Pacific  cod  no  fishing 
zones  around  selected  sites.  These  sites 
and  gear  types  are  listed  in  Table  23  of 
this  part  and  are  identifiable  by  "GOA"' 
in  column  2. 


7.  In  §  679.28.  paragraph  (f)(3){ii)  is 
suspended  1200  hours  .\.l.t..  June  10. 
2002,  through  July  8.  2002.  paragraph 
(f)(3)(iv)  is  suspended  May  1.  2002. 
through  July  8,  2002,  and  paragraph 
(f)(3)(ix)  is  added  effective  May  1.  2002, 
through  July  8,  2002,  to  read  as  follows: 

§  679.28    Equipment  and  operational 
requirements. 

***** 
(f)*  ** 

(3)  *  *  * 

(ix)  (Effective  May  1.  2002.  through 
July  8.  2002)  Stop  fishing  immediately 
if  informed  by  an  authorized  officer  that 
NMFS  is  not  receiving  position  reports 
from  the  VMS  transmitter. 

8.  On  page  1004,  in  the  first  column, 
in  §  679.28.  paragraph  (f)(3)(viii)  is 
corrected  to  read  as  follows: 

§  679.28    Equipment  and  operational 
requirements. 

***** 

(f)*** 

(3)  *  *  * 

(viii)  (Applicable  1200  hours  A.l.t.. 
June  10,  2002,  through  July  8.  2002) 
Reporting  and  transmission 
confirmation  requirements  for  vessels 
endorsed  under  §  679.4(b)(5)(v)  and 
installing  a  VMS: 

(A)  For  vessels  initially  entering  a 
fishery  which  requires  VMS: 

[1]  Provide  to  NMFS  Enforcement 
Division  by  FAX  the  VMS  transmitter(s) 
ID  and  the  vessel  ID  on  which  the 
\^S(s)  are  used. 

(2)  At  least  72  hours  before  leaving 
port,  activate  the  VMS  transmitter  and 


call  NMFS  Enforcement  Division  at  907- 
586-7225  between  the  hours  of  0800 
hours.  .A.l.t..  and  1630  hours.  A.l.t.  to 
receive  confirmation  that  the  VMS 
transmissions  are  being  received. 

(B)  For  all  other  vessels  endorsed 
under  §  679.4(b)(5)(v)  and  installing  a 
\'MS: 

!  2 )  If  the  vessel  is  switching  its  VTvIS 
transmitters,  provide  to  NMFS 
Enforcement  Division  by  FAX  the 
following  information:  the  \'MS 
transmitter  ID.  and  the  ID  of  the  vessel 
on  which  the  VMS  will  be  used 

[2]  Activate  the  \'MS  transmitter  and 
call  NMFS  Enforcement  Division  at  907- 
586-7225  between  the  hours  of  0800 
hours.  A  l.t..  and  1630  hours,  Alt.  to 
receive  confirmation  that  the  VMS 
transmissions  are  being  received. 

(C)  No  vessel  required  to  carry  a  VMS 
pursuant  to  §  679,7(a)(18)  may  operate 
in  a  BSAI  or  GOA  reporting  area  until 
the  vessel  has  received  confirmation 
from  NMFS  that  the  VMS  transmissions 
are  being  received. 
***** 

9.  In  §  679.50.  paragraph  (c)(4)(vi)(B) 
is  suspended  effective  May  1,  2002. 
through  July  8.  2002.  and  paragraph 
(c)(4)(vi)(C)  is  added  effective  May  1, 
2002,  through  luly  8.  2002.  to  read  as 
follows: 

§  679.50    Groundfish  Observer  Program 
applicable  through  December  31 .  2002. 

*         *         *         *         ft 

(c)  *  *  * 
(4)  *  *  * 

(vi)  *  •  * 

(C)  (Effective  May  1.  2002.  through 
luly  8.  2002)  A  mothership  or  catcher/ 
processor  vessel  engaged  in  fishing  with 
trawl  gear  in  a  directed  CDQ  fishery  for 
other  than  pollock  CDQ  must  carrv  at 
least  two  CDQ  observers  as  described  at 
paragraphs  (h)(l)(i)(D)  and  (E)  of  this 
section  aboard  the  vessel,  at  least  one  of 
whom  must  be  certified  as  a  lead  CDQ 
observer. 


10.  In  Table  23  to  CFR  part  679, 
footnote  11  is  revised  The  revised  page 
containing  the  amendment  to  Table  23, 
footnote  11,  reads  as  follows: 

Table  23  to  50  CFR  Part  679  Steller 
Sea  Lion  Protection  .\reas  Pacific  Cod 
Fisheries  Restrictions 
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described  m  Figure  1  of  this  part  south  of  a  straight  line  connecting 

55"00'N/170'00'W,  and  55 ' 00 '  N/ 168 ' 11  '  4 . 75 "  W. 

'Hook-and-lme  no  fishing  zones  apply  only  to  vessels  greater  than  or  equal  to 

60  feet  LOA  m  waters  east  of  167°  W  long.   For  Bishop  Point  the  10  nm  closure 

west  of  167»  W.  long,  applies  to  all  hook  and  line  vessels. 

'The  trawl  closure  between  0  nm  to  10  nm  is  effective  from  January  20  through 

June  10.   Trawl  closure  between  0"  nm  to  3  nm  is  effective  from  September  1 

throuqh  November  1.  ^„  _,.     i_ 

8  The  trawl  closure  between  0  nm  to  15  nm  is  effective  from  January  20  through 
June  10.   Trawl  closure  between  0  nm  to  20  nm  is  effective  from  September  1 

through  November  1.  ,  ^   ^  , -,   ,   ,v   ., 

'Restriction  area  includes  only  waters  of  the  Gulf  of  Alaska  Area. 

^"contact  the  Alaska  Department  of  Fish  and  Game  for  fishery  restrictions  at 

these  sites.  v  ■  v,  • ..  ^  ^  r,  ^v,<= 

i^Directed  fishing  for  Pacific  cod  using  trawl  gear  is  prohibited  m  the 
harvest  limit  area  (HLA)  as  defined  at  §  679.2  until  the  HLA  Atka  mackerel 
directed  fishery  in  the  A  or  B  seasons  is  completed.   The  20  nm  closure  around 
Gramp  Rock  applies  only  to  waters  west  of  178°  W  long.   After  closure  of  the 
Atka  mackerel  HLA  directed  fishery,  directed  fishing  for  Pacific  cod  using 
trawl  gear  is  prohibited  m  the  HLA  between  0  nm  and  10  nm  of  rookeries  and 
between  0  nm  and  3  nm  of  haulouts. 

''  The  20  nm  closure  around  this  site  is  effective  only  m  waters  outside  of 
the  State  of  Alaska  waters  of  Prince  William  Sound. 

"  See  §  679  22(a) (11) (i) (C)  for  exemptions  for  catcher  vessels  less  than  60 
feet  (18.3  m)  LOA  using  : ig  or  hook-and-line  gear  between  Bishop  Point  and 

Emerald  Island  closure  areas.  ,-,nor^.nr,"  u 

i*Trawl  closure  around  this  site  is  limited  to  waters  east  of  170°0  00   W 

long. 


(FR  Doc.  02-10693  Filed  4-30-02;  8  45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001-0042;  FRL-7203-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Salt  Lake  County— Trading  of 
Emission  Budgets  for  PMn, 
Transportation  Conformity 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  March  15,  2002.  the 
Governor  of  Utah  submitted  a  proposed 
revision  to  the  Utah  State 
Implementation  Plan  (SIP)  that  would 
allow  trading  from  the  motor  vehicle 
emissions  budget  for  priman-  Particulate 
Matter  of  10  microns  or  less  in  diameter 
(PMin)  to  the  motor  vehicle  emissions 
budget  for  Nitrogen  Oxides  (NOx)  which 
is  a  PMiii  precursor.  This  trading 
mechanism  will  allow  Salt  Lake  County 
to  increase  their  NOx  budget  by 
decreasing  their  PMu,  budget  by  an 
equivalent  amount  in  order  to  achieve 
motor  vehicle  emissions  budgets  for 
NOx  and  PMio  that  may  then  be  used  to 
demonstrate  transportation  conformity 
with  the  Salt  Lake  County  PMid 
attainment  demonstration  element  of 
the  SIP.  The  trading  between  emissions 
budgets  to  demonstrate  transportation 
conformity  is  allowable,  as  long  as  a 
trading  mechanism  is  approved  into  the 
SIP.  In  his  letter  of  March  15,  2002,  the 
Governor  asked  that  EPA  parallel 
process  a  proposed  revision  to  the  PMn, 
attainment  demonstration  SIP  including 
a  new  rule.  R307-310  "Salt  Lake 
County;  Trading  of  Emission  Budgets  for 
Transportation  Conformity." 

In  this  action,  EPA  is  proposing 
approval  and  soliciting  public  comment 
on  the  proposed  SIP  revision,  involving 
Utah's  new  Rule  R307-310.  that  would 
allow  the  trading  of  on-road  mobile 
source  primary  PMio  emissions  to  PMui 
precursor  on-road  mobile  source  N0\ 
emissions  on  a  one  to  one  basis.  The 
resulting  adjusted  budgets  may  then  be 


used  for  demonstrating  transportation 
conformity  with  the  Salt  Lake  County 
PMki  attainment  demonstration  element 
of  the  SIP. 

DATES:  Written  comments  must  be 
received  on  or  before  May  31,  2002. 
ADDRESSES:  Written  comments  mav  be 
mailed  to:  Richard  R.  Long.  Director.  Air 
and  Radiation  Program.  Mailcode 
8P-AR.  United  States  Environmental 
Protection  Agency,  Region  V'lII,  999 
18th  Street.  Suite' 300.  Denver,  Colorado 
80202-2466 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices:  United 
States  Environmental  Protection 
Agency.  Region  VIII,  Air  and  Radiation 
Program.  999  18th  Street.  Suite  300. 
Denver.  Colorado  80202-2466. 

Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at:  Utah  Department 
of  Environmental  Qualitv.  Division  of 
Air  Qualitv.  150  North  1950  West.  Salt 
Lake  City.  Utah  841 14-4820. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ.  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agencv, 
Region  VIII.  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466 
Telephone  number:  (303)  312-6479 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
the  Environmental  Protection  Agency. 

I.  What  Is  the  Purpose  of  This  Action? 

With  this  action,  we  are  utilizing  our 
parallel  processing  procedure  for 
consideration  of  a  revision  to  the  Utah 
SIP.  Parallel  processing  allows  EPA  to 
propose  rulemaking  on  a  SIP  revision, 
and  solicit  public  comment,  at  the  same 
time  the  State  is  processing  the  SIP 
revision.  The  schedule  provided  with 
the  Governor's  March  15.  2002. 
submittal  indicated  that  the  Utah  Air 
Quality  Board  (UAQB)  proposed  the  SIP 
revision  for  a  30-day  State  public 
comment  period  beginning  on  April  1. 
2002.  and  ending  on  April  30.  2002.  The 
State  will  conduct  a  public  hearing 
during  this  30-day  time  frame.  The 
Governor's  submittal  indicates  that  final 
action  by  the  UAQB  is  anticipated  by 
May  13.  2002.  When  the  Governor 
submits  the  final  SIP  revision  to  us  for 
approval,  we  will  consider  any 
comments  received  on  our  proposed 


rule  and  proceed  with  a  final 
rulemaking  action.  However,  should  the 
State  substantially  change  the  proposed 
SIP  revision,  before  the  Governor 
submits  the  final  version  to  us.  we  will 
re-propose  and  again  solicit  public 
comment  on  the  State  amended  SIP 
revision  before  we  take  final  rulemaking 
action.  For  further  information 
regarding  parallel  processing,  please  see 
40  CFR  part  51.  Appendix  V.  section 
2.3.1. 

In  this  action,  we  are  proposing 
approval  and  soliciting  public  comment 
regarding  the  Governor's  March  15, 
2002,  submittal  of  L'tah's  proposed  new- 
Rule  R307-310  that  will  allow  certain 
trading  of  emission  budgets  for  the 
purposes  of  transportation  conformity 
for  PMiii  for  Salt  Lake  County. 

II.  What  is  the  State's  Process  to  Submit 
these  Materials  to  EPA? 

Section  1 10(k)  of  the  CAA  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP  The  CAA  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  110(a)(2)  of  the 
CAA  requires  that  each  SIP  revision  be 
adopted  after  reasonable  notice  and 
public  hearing.  This  public  process 
must  occur  prior  to  the  final  revisions 
being  submitted  bv  a  State  to  us. 

At  the  March  13.  2002.  UAQB 
meeting,  the  U.^QB  proposed  for  public 
comment  the  new  Rule  R307-310.  The 
UAQB  has  scheduled  a  public  hearing 
for  April  22.  2002.  for  considering 
public  comment  on  the  above  SIP 
revision. 

III.  EPA's  Evaluation  of  the  Proposed 
Rule  R307-310 

(a)  Background  and  Purpose 

Transportation  conformity  is  required 
by  the  section  1 76  of  the  Clean  Air  Act 
(CAA)  to  ensure  that  federally 
supported  highway  and  transit  project 
activities  are  consistent  with  ("conform 
to")  the  purpose  of  a  state  air  quality 
implementation  plan  (SIP).  Conformity 
to  the  purpose  of  the  SIP  means  that 
transportation  activities  will  not  cause 
new  air  quality  violations,  worsen 
existing  violations,  or  delay  timely 
attainment  of  the  national  ambient  air 
quality  standards.  EPAs  transportation 
conformity  rule  establishes  the  criteria 
and  procedures  for  determining  whether 
transportation  activities  conform  to  the 
state  air  quality  plan. 
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One  kev  provision  of  EPA's 
transportation  conformity  rule  (see  40 
CFR  part  93)  requires  a  demonstration 
that  emissions  from  the  transportation 
plan  and  Transportation  Improvement 
Program  (TIP)  are  consistent  with  the 
emissions  budgets  in  the  applicable  SIP 
(40  CFR  93.118  and  93.124).  The 
transportation  emissions  budget(s)  is 
defined  as  the  level  of  on-road  mobile 
source  emissions  relied  upon  in  the  SIP 
to  attain  or  maintain  compliance  with 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  in  the 
nonattainment  or  maintenance  area. 

In  this  particular  instance,  the 
NAAQS  involved  is  PMi„  ,  the 
nonattainment  area  is  Salt  Lake  County, 
the  motor  vehicle  emissions  budgets 
involve  direct  emissions  of  PMio  and 
NOx.  the  latter  as  a  precursor  to  the 
formation  of  PMio.  and  the  applicable 
SIP  is  the  July  8.  1994.  EPA-approved 
Utah  PMio  attainment  demonstration 
SIP  (see  59  FR  35036)  with  respect  to 
the  Salt  Lake  County  element. 
Transportation  conformity  is 
demonstrated  when  future  year's 
projected  on-road  mobile  source's 
emissions  for  a  particular  pollutant  or 
precursor  are  estimated  to  be  at  or  below 
the  on-road  motor  vehicle's  emissions 
budget  for  that  pollutant  or  precursor  in 
the  applicable  SIP.  With  reference  to 
conformity  for  the  PM  lo  NAAQS  for  Salt 
Lake  County,  conformity  must  be 
demonstrated  separately  for  the  PMio 
and  NOx  budgets  established  in  the  Salt 
Lake  County  PMio  attainment 
demonstration  element  of  the  SIP. 
However,  emissions  can  be  traded 
between  the  PMio  and  NOx  budgets  if 
there  is  an  approved  rule  in  the  SIP  to 
allow  trading  to  take  place  as  per  40 
CFR  93.124(c}.  The  provision  in  40  CFR 
93.124(c)  states: 

"A  conformity  demonstration  shall  not 
trade  emissions  among  budgets  which  the 
applicable  implementation  plan  (or 
implementation  plan  submission)  allocates 
for  different  pollutants  or  precursors,  or 
among  budgets  allocated  to  motor  vehicles 
and  other  sources,  unless  the  implementation 
plan  establishes  appropriate  mechanisms  for 
such  trades." 

With  respect  to  the  above  conformity 
rule  requirement,  the  State  has 
developed  the  proposed  new  Rule 
R307-310  which  will  establish  an  on- 
road  mobile  source  emissions  trading 
mechanism  that;  (1)  involves  only  PMio 
and  NOx  motor  vehicle  emission 
budgets  from  the  PMio  attainment 
demonstration  SIP.  (2)  allows  trading  in 
only  one  direction  from  the  PMio  budget 
to  the  NOx  budget  on  a  one  to  one  basis. 
(3)  applies  only  to  transportation 
conformity  determinations  in  Salt  Lake 
County  in  conjunction  with  the  PMio 


attainment  demonstration  SIP.  and  (4)  is 
pursuant  to  40  CFR  part  93. 

(bl  Proposed  New  Rule  R307-310 
Description 

An  overview  of  all  portions  of  the 
State's  new  Rule  R307-310  is  provided 
below: 

1.  R307-310  is  entitled  "Salt  Lake 
County:  Trading  of  Emission  Budgets  for 
Transportation  Conformity." 

2.  R307-310-1  "Purpose."  The  stated 
purpose  of  this  new  rule  is: 

"This  rule  establishes  the  procedures 
that  may  be  used  to  trade  a  portion  of 
the  primary  PMio  budget  when 
demonstrating  that  a  transportation 
plan,  transportation  improvement 
program,  or  project  conforms  with  the 
motor  vehicle  emissions  budgets  in  the 
Salt  Lake  County  portion  of  Section  IX, 
Part  A  of  the  State  Implementation  Plan, 
"Fine  Particulate  Matter  (PMio)" 

3.  R307-310-2.  "Definitions."  This 
section  provides  applicable  definitions: 

"The  definitions  contained  in  40  CFR 
93.101.  effective  as  of  July  1.  2001,  are 
incorporated  into  this  rule  by  reference. 
The  following  additional  definitions 
apply  to  this  rule. 

"Budget"  means  the  motor  vehicle 
emission  projections  used  in  the 
attainment  demonstration  in  the  Salt 
Lake  County  portion  of  Section  IX.  Part 
A  of  the  State  Implementation  Plan, 
"Fine  Particulate  Matter  (PMio)-" 

"NOx"  means  oxides  of  nitrogen. 

"Primary  PMu>"  means  PMio  that  is 
emitted  directly  by  a  source.  Primary 
PMio  does  not  include  particulate 
matter  that  is  formed  when  gaseous 
emissions  undergo  chemical  reactions 
in  the  ambient  air. 

"Transportation  Conformity"  means  a 
demonstration  that  a  transportation 
plan,  transportation  improvement 
program,  or  project  conforms  with  the 
emissions  budgets  in  a  state 
implementation  plan,  as  outlined  in  40 
CFR,  Chapter  1.  Part  93,  "Determining 
Conformity  of  Federal  Actions  to  State 
or  Federal  Implementation  Plans." 

4.  R307-310-3.  "Applicability".  This 
portion  of  the  rule  defines  its 
applicability.  We  note  that  this  rule  may 
only  be  applied  to  Salt  Lake  County  and 

only  for  PMio : 

"(1)  This  rule  applies  to  agencies 
responsible  for  demonstrating 
transportation  conformity  with  the  Salt 
Lake  Covmty  portion  of  Section  IX,  Part 
A  of  the  State  Implementation  Plan, 
"Fine  Particulate  Matter  (PMio)-" 

(2)  This  rule  does  not  apply  to 
emission  budgets  from  Section  DC,  Part 
D.2  of  the  State  Implementation  Plan, 
"Ozone  Maintenance  Plan." 

(3)  This  rule  does  not  apply  to 
emission  budgets  from  Section  IX,  Part 


C.7  of  the  State  Implementation  Plan, 
"Carbon  Monoxide  Maintenance 
Provisions." 

5.  R307-310-4.  "Trading  Between 
Emission  Budgets."  This  portion  of  the 
rule  describes  the  trading  mechanism 
(we  note  and  agree  with  the  State  that 
it  is  appropriate  that  the  primar\'  PMio 
budget  may  be  used  to  supplement  the 
NOx  budget,  but  that  the  NOx  budget 
may  not  be  used  to  supplement  the 
primary  PMio  budget.  EPA  agrees  with 
this  concept  and  provides  further 
technical  justification  below.): 

"(1)  The  agencies  responsible  for 
demonstrating  transportation 
conformity  are  authorized  to 
supplement  the  budget  for  NOx  with  a 
portion  of  the  budget  for  primary  PMio 
for  the  purpose  of  demonstrating 
transportation  conformity  for  NOx.  The 
NOx  budget  shall  be  supplemented 
using  the  following  procedures, 
(a)  The  metropolitan  planning 
organization  shall  include  the  following 
information  in  the  transportation 
conformity  demonstration: 

(i)  The  budget  for  primary  PMio  and 
NOx  for  each  required  year  of  the 
conformity  demonstration,  before 
trading  allowed  by  this  rule  has  been 
applied; 

(ii)  The  portion  of  the  primary  PMm 
budget  that  will  be  used  to  supplement 
the  NOx  budget,  specified  in  tons  per 
day  using  a  1:1  ratio  of  primary  PMio  to 
NOx,  for  each  required  year  of  the 
conformity  demonstration; 

(iii)  The  remainder  of  the  primary 
PMio  budget  that  will  be  used  in  the 
conformity  demonstration  for  primary 
PMio,  specified  in  tons  per  day  for  each 
required  year  of  the  conformity 
demonstration;  and 

(iv)  The  budget  for  primary  PMio  and 
NOx  for  each  required  year  of  the 
conformity  demonstration  after  the 
trading  allowed  by  this  rule  has  been 
applied. 

(b)  Transportation  conformity  for  NOx 
shall  be  demonstrated  using  the  NOx 
budget  supplemented  by  a  portion  of  the 
primary  PMio  budget  as  described  in 
(a)(ii).  Transportation  conformity  for 
primary  PMm  shall  be  demonstrated 
using  the  remainder  of  the  primary  PMio 
budget  described  in  (a){iii). 

(cjThe  primary  PMio  budget  shall  not 
be  supplemented  by  using  a  portion  of 
the  NOx  budget." 

(c)  Proposed  New  Rule  R307-310 
Technical  Justification 

The  Governor  provided  the  following 
technical  justification  that  is  designed  to 
support  the  proposed  new  Rule  R307- 
310  and  address  the  specific  issue 
involving  mobile  sources  emissions 
trading,  as  contemplated  by  40  CFR 
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93.124(c).  for  PM,„  and  NOx.  EPA  and 
the  UDAQ  jointly  developed  the 
following  technical  justification: 

1.  Description 

PMui  is  particulate  matter  with 
diameters  smaller  than  10  micrometers. 
PMio  consists  of  solid  and/or  liquid 
particles  of  (1)  primary  particles  that  are 
directly  emitted  particulate  matter  (PM) 
or  PM  that  quickly  condenses  upon 
release  and  (2)  secondary  particles 
which  are  PM  that  is  formed  in  the 
atmosphere  from  gaseous  precursors. 
Important  gaseous  precursors  to  PM 
include  sulfur  dioxide  (SO2)  which 
converts  to  sulfate  (S04=)  particles, 
nitrogen  oxides  (NOx)  which  convert  to 
nitrate  (NO1-)  particles,  volatile  organic 
compounds  (VOCs),  some  of  which 
convert  to  secondary  organic  aerosols, 
and  ammonia  (NH?)  which  adds  to  the 
mass  of  sulfate  PM  and  allows  nitric 
acid  to  convert  to  PMio  in  the  form  of 
ammonium  nitrate. 

Currently  in  Salt  Lake  County, 
conformity  for  PMk,  utilizes  PMio  and 
NOx  emission  figures  that  were  derived 
from  the  1994  EPA-approved  PM:o 
attainment  demonstration  SIP  (see  59 
FR  35036,  July  8,  1994).  Since  the 
regulatory  goal  is  to  achieve  and 
maintain  attainment  of  the  NAAQS  and 
conformity  related  to  total  PMio,  not 
individual  components,  it  should  not 
matter  in  conformity  analysis  whether 
PMio  consists  of  directly  emitted 
(primary)  PMio  or  secondary  nitrate 
PMio  formed  in  the  atmosphere  from 
preciu'sor  NOx  gas  emissions,  provided 
the  budgets  for  PMm  and  NOx  are 
consistent  with  a  demonstration  of 
attainment.  This  technical  justification 
outlines  the  scientific  rationale  for  why 
excess  NOx  emissions  can  be  offset  on 
a  1  to  1  basis  with  available  PMio  budget 
in  the  Salt  Lake  County  attaimnent 
demonstration,  and  why  this  is 
conservative  (i.e.,  protective  of  the 
environment). 

2.  What  Fraction  of  the  NOx  Emissions 
Convert  to  PMio?    • 

Each  ton  of  gaseous  NOx  that  gets 
converted  to  PMio  creates  more  than  a 
ton  of  PMio  because  the  molecular 
weight  of  ammonium  nitrate  PMio  is 
greater  than  the  molecular  weight  of 
NOx  gaseous  emissions.  Considering  the 
ratio  of  the  molecular  weights  of  the 
NOx  precursor  gas  and  the  resulting 
ammonium  nitrate  aerosol  (PMio).  a  ton 
of  NOx  that  is  converted  from  a  gas  to 
a  particle  can  form  as  much  as  1.74  tons 
of  PMio. 

However,  not  all  NOx  emissions  are 
converted  because  it  takes  time  to 
convert  NOx  to  nitric  acid  (HNO3), 
which  is  the  necessary  gaseous 


precursor  to  ammonium  nitrate  PMi,,. 
These  reactions  generally  occur  at  rates 
of  1  to  10  percent  per  hour.  Thus,  it 
would  take  at  least  10  hours  to  fully 
convert  to  nitric  acid.  After  this  initial 
conversion,  only  a  fraction  of  the 
gaseous  nitric  acid  will  condense  as 
ammonium  nitrate  PMki.  depending  on 
equilibrium  considerations.  Finally, 
during  the  gas-to-particle  conversion 
process,  deposition  will  remove  a 
significant  amount  of  material. 
Throughout  this  process  of  NOx 
conversion  to  nitric  acid,  and  then  to 
PMio  and  deposition,  an  equivalent 
amount  of  direcdy  emitted  PMio  is 
having  a  much  larger  effect  on  PMm 
concentration.  Directly  emitted  PMio 
has  an  effect  on  concentration 
immediately  upon  release,  while  NOx 
emissions  require  hours  to  register  their 
effect. 

The  conversion  of  NOx  to  PMm  has 
been  discussed  at  EPA  at  least  since 
1996: 

"The  conversion  process  may  depend  on 
several  variables,  including  the  availability  of 
chemical  reactants  in  the  atmosphere  for  the 
conversion  process,  and  the  difference  in 
mass  between  the  PMm  precursor  molecule 
and  the  PMio  particle  that  the  precursor 
reacts  to  become.  Another  concern  is  that  the 
rate  of  conversion  of  the  precursor  to  PMki 
may  be  so  long  that  the  precursor  may  not 
entirely  convert  to  PMio  within  the  same 
nonattainment  area.  Thus,  there  would  be 
less  counteracting  effect  and  no  net 
improvement  to  air  quality  in  the  area.  Under 
the  EPA's  proposal,  a  source  of  a  PMm 
precursor  may  offset  its  increased  emissions 
with  the  same  precursor  type  or  PMm  (or  a 
combination  of  the  two).  In  this  situation,  a 
net  improvement  in  air  quality  would  be 
assured.  At  this  point,  however,  the  EPA  is 
not  proposing  to  allow  offsetting  among 
different  types  of  PMm  precursors,  or 
offsetting  PMm  increases  with  reduction  in 
PMio  precursors,  because  the  Agency  does 
not  now  have  a  scientific  basis  to  propose 
conversion  factors.  (61  FR  38305,  July  23, 
1996)" 

This  particular  technical  justification, 
for  the  proposed  Rule  R307-310,  to  only 
allow  the  trading  of  the  PMio  budget  to 
the  NOx  budget,  but  to  not  allow  the 
substitution  of  NOx  for  primary  PMm,  is 
consistent  with  the  above-referenced 
EPA  statements.  Therefore,  both  EPAs 
existing  information  and  the  most 
current  scientific  data  support  allowing 
primary  PMio  to  be  traded  to  the  NOx 
budget,  while  continuing  to  demonstrate 
attainment,  in  the  proposed  new  Rule 
R307-310  SIP  revision. 

3.  Consistencv  with  the  EPA-Approved 
Sah  Lake  County  PMm  SIP 

The  1994  approved  PMm  SIP  element 
for  Salt  Lake  County  contains  an 
attaimnent  demonstration  that  is  based 


on  a  combination  of  Chemical  Mass 
Balance  (CMB)  modeling  and  a  micro- 
inventor}'  for  the  area.  The  CMB  model 
matches  chemical  profiles  on  filters 
collected  on  high  pollution  days  with 
profiles  of  emission  sources  in  the  area 
to  determine  the  degree  of  impact  from 
individual  sources.  The  modeling  was 
complicated  because  the  majority  of  the 
PMm  collected  on  the  filters  in  Salt  Lake 
County  was  a  result  of  chemical 
reactions  that  occur  in  the  atmosphere. 
Nitrogen  oxides  (N0\)  and  sulfur 
dioxide  (S02)  are  gases  that  undergo 
chemical  reactions  to  form  nitrates  and 
sulfates  that  are  measured  as  PM;,,  on 
the  filters.  Primar\-  PM^i  emissions  from 
all  source  categories,  including  mobile 
sources,  were  evaluated  using  CMB  to 
determine  the  impact  at  each  of  the 
monitoring  sites.  Mobile  source  primary 
PMio  impacts  were  estimated  using  a 
"finger  print"  of  emissions  from  this 
category.  Nitrates  could  not  be 
differentiated  among  the  major  source 
groups  using  CMB  The  mobile  source 
contribution  to  the  total  measured 
nitrate  was  determined  using  a  straight 
emission  inventory-  apportionment. 

An  analysis  based  on  the  SIP's  control 
strategy  worksheet  for  the  "Air 
Monitoring  Center"  (AMC)  site  was 
performed,  which  is  the  controlling 
monitoring  site  for  Salt  Lake  County  (it 
has  the  highest  projected  year  2003 
PMio  concentration,  at  147.4  ng/m'). 

Page  35  of  the  State's  originallv 
submitted  PMio  SIP '  provides  the  CMB- 
based  attainment  demonstration 
calculations  for  the  year  2003.  and  page 
36  of  the  originally  submitted  PMio  SIP 
provides  the  corresponding  results  for 
all  the  vears  covered  bv  the  SIP  revision. 

In  2003,  the  total  primar>'  PMu, 
contribution  from  mobile  sources  was 
estimated  to  be  37.4  ^g/m^  (This  is  the 
sum  of  all  the  individual  mobile  source 
primary'  PMio  categories:  leaded,  diesel, 
unleaded,  road  dust,  and  brakewear.) 
The  total  nitrate  contribution  from 
mobile  sources  was  estimated  to  be  16,7 
Hg/m'. 

The  existing  Salt  Lake  County  PMm 
SIP  motor  vehicle  emission  budgets  are 
40.3  tons  per  day  of  primary  PMi,,,  and 
32.3  tons  per  day  of  NOx  These  budgets 
were  derived  bv  the  Wasatch  Front 
Regional  Council  (WFRC).  the 
Metropolitan  Plarming  Organization  or 
MPO,  using  the  Salt  Lake  County  PMio 
SIP  element  attainment  year  (2003) 
inventories,  adjusted  for  winter  vehicle 
miles  traveled  (VMT)  rates. 

At  the  AMC  monitor,  the  CMB 
modeling  contained  in  the  SIP  indicates 


'  The  I'tah  PM„.  SIP,  that  includes  tiie  Sail  Uke 
County  plemeni,  was  submitted  by  the  Governor  on 
November  15.  1991  and  was  approved  by  EPA  on 
luiv  8,  1994  (59  FR  35036). 
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that  40.3  tons  per  day  of  PMi,i  results  in 
a  concentration  of  37.4  ng/m'  of  primar\- 
PMin.  and  32.3  tons  per  day  of  NOx 
results  in  a  concentration  of  16.7  ng/m' 
of  nitrate.  Thus,  each  ton  of  PMio 
emissions  produces  0.93  |ig/m'  of 
primary  PMiu,  and  each  ton  of  N0\ 
produces  0.52  ng/m'  of  nitrate.  In 
equivalent  terms,  each  ton  of  NOx 
emissions  has  the  same  ambient  impact 
as  0.56  tons  of  PMn.  emissions  (0.52 
divided  bv  0.93).  Thus,  substituting 
PMii,  emissions  for  NOx  emissions  in 
the  budgets  would  produce  lower 
overall  emissions  and  continue  to 
demonstrate  attainment  in  the  Salt  Lake 
Countys  PMni  nonattainment  area. 

4.  Impact  of  the  PMu,  and  NOx  Trading 
Rule  on  Other  Pollutants 

In  addition  to  being  a  nonattainment 
area  for  PMio,  Salt  Lake  County  is  part 
of  the  Salt  Lake/Davis  Counties  ozone 
maintenance  area.-  Salt  Lake  City  is  also 
a  carbon  monoxide  (CO)  maintenance 
area.  *  However,  this  proposal  does  not 
have  an  adverse  impact  on  these  two 
pollutants.  For  ozone,  the  approved 
ozone  maintenance  plan  has  its  own 
motor  vehicle  NOx  emissions  budget, 
which  has  been  set  at  a  level 
demonstrated  to  keep  Salt  Lake  and 
Davis  Counties  in  attainment  with  the 
1-hour  ozone  standard.  We  note  that  the 
ozone  maintenance  plan  actually  has 
separate  motor  vehicle  N0\  emissions 
budgets  for  Salt  Lake  and  Davis 
Counties,  but  it  allows  WFRC  to 
demonstrate  conformit>-  for  each  county 
individually  or  on  a  combined  basis  at 
their  discretion.  Nothing  in  this 
proposal  for  the  new  Rule  R307-310 
changes  the  Salt  Lake/Davis  Counties 
ozone  motor  vehicle  emissions  budgets 
for  NOx  and  WFRC  must  continue  to 
comply  with  these  budgets  in  order  to 
demonstrate  conformity  for  ozone. 
Therefore,  there  will  be  no  adverse 
impact  on  continued  attainment  of  the 
1-hour  ozone  standard  for  Salt  Lake 
County.  In  fact,  WFRC's  most  recent 
conformity  analyses  show  that  the  area 
complies  with  the  Salt  Lake/Davis 
Counties  combined  existing  1-hour 
ozone  NOx  motor  vehicle  emissions 
budget  by  a  wide  margin  in  future  years. 

With  respect  to  carbon  monoxide, 
NOx  emissions  are  not  precursors  to 
carbon  monoxide  and  nothing  in  this 
proposal  for  the  new  Rule  R3  07-3 10 
would  be  expected  to  impact  Salt  Lake 
City's  current  CO  maintenance  status. 
Like  ozone,  the  CO  maintenance  plan 


-The  Salt  Lake/Davis  Counties  ozone  (1-hour 
standard)  redesignation  to  attainment  was  approved 
by  EPA  on  lulv  17.  1997  (62  FR  38213). 

'  The  Salt  Lake  City  carbon  monoxide 
redesignation  to  attainment  was  approved  by  EPA 
on  lanuarv  22,  1999  (64  FR  3216). 


has  its  own  CO  motor  vehicle  emissions 
budget,  which  has  been  set  at  a  level 
demonstrated  to  keep  Salt  Lake  City  in 
attainment  with  the  CO  standard. 
Nothing  in  this  proposal  changes  this 
CO  motor  vehicle  emissions  budget  and 
as  stated  above  for  ozone,  WFRC  has 
been  able  to  demonstrate  conformity 
with  this  CO  motor  vehicle  emissions 
budget  by  a  wide  margin. 

5.  Conclusion 

On  the  basis  of  the  above  analyses  and 
since  NOx  has  less  impact  on  a  per  ton 
basis  than  primary  PMio  emissions, 
there  will  be  a  net  benefit  on  ambient  air 
concentrations  of  PMk,  when  excess 
NOx  emissions  are  offset  on  a  1:1  basis 
with  available  PMio  budget  in  the 
transportation  conformity 
demonstration.  Therefore,  using  a 
portion  of  the  motor  vehicle  PMio 
emissions  budget  to  offset  excess  on- 
road  mobile  sources  NOx  emissions  on 
a  1:1  basis  continues  to  demonstrate 
attainment  of  the  PMio  NAAQS  and  is 
conservative  and  justifiable. 

The  analyses  provided  in  this 
technical  justification  were  designed  to 
show  that  the  trading  ratio  of  PMio  to 
NOx  was  less  than  1:1,  but  they  do  not 
establish  what  this  ratio  should  be. 
Until  a  more  extensive  analysis  is 
completed,  that  will  be  subject  to  EPA 
approval,  it  is  not  possible  to  determine 
the  exact  amount  of  NOx  that  would  be 
needed  to  offset  an  increase  in  PMio 
emissions.  Therefore,  trading  of  PMio  to 
NOx  emissions  can  only  be  justified  in 
one  direction  at  this  time. 

IV.  Evaluation/Reconciliation— 
Implementation  and  Periodic  Review  of 
the  Effectiveness  of  the  New  Rule  R307- 
310  for  Salt  Lake  County 

The  proposed  new  Rule,  R307-310, 
establishes  the  procedures  that  may  be 
used  to  trade  a  portion  of  the  primary 
PM  10  motor  vehicle  emissions  budget  to 
the  NOx  motor  vehicle  emissions  budget 
when  demonstrating  that  a 
transportation  plan,  transportation 
improvement  program,  or  project 
conforms  with  the  motor  vehicle 
emissions  budgets  for  PMio  and  NOx  in 
the  Salt  Lake  County  element  of  the 
Utah  PMk,  portion  of  the  State 
Implementation  Plan.  As  stated  above  in 
the  technical  justification,  the  Salt  Lake/ 
Davis  Counties  ozone  maintenance  plan 
and  the  Salt  Lake  City  carbon  monoxide 
maintenance  plan  are  not  expected  to  be 
affected  by  this  new  rule. 

However,  because  trading  of  motor 

vehicle  emissions  budgets  for 

conformity  purposes  is  not  common, 

there  is  the  possibility  that  unforseen 

circumstances  may  arise  in  the  future 

that  may  affect  the  implementation  of 


the  new  Rule  R307-310.  Therefore,  a 
periodic  review  of  the  effectiveness  of 
this  new  rule  is  important  to  ensure 
there  are  not  any  unintended  adverse 
consequences  due  to  this  proposed 
motor  vehicle  emissions  budget  trading 

rule. 

In  a  letter  dated  March  22.  2002,  from 
Richard  Sprott.  Director.  Utah  Division 
of  Air  Quality  to  Richard  Long,  Director, 
Air  and  Radiation  Program  for  EPA 
Region  8.  the  State  committed  to 
evaluate  the  performance  of  the 
proposed  new  rule,  R307-310.  every 
three  years  to  determine  its  overall 
effect  and  whether  it  has  adversely 
affected  the  EPA-approved  Salt  Lake/ 
Davis  Counties  ozone  maintenance  plan 
or  the  EPA-approved  Salt  Lake  City 
carbon  monoxide  maintenance  plan. 
The  State  also  committed  to  make 
appropriate  recommendations  to  the 
UAQB,  as  necessary,  to  remedy  adverse 
effects.  The  language  in  the  State's 
March  22.  2002.  letter  further  indicates 
that  if  needed.  EPA  may  exercise  its 
authority  to  perform  a  SIP  call  that  is 
consistent  with  40  CFR  51.493(f)(l){i) 
should  the  State  fail  to  make  the 
necessary  revisions. 

EPA  believes  this  commitment  by  the 
State  to  be  adequate.  However,  we  also 
note  that  EPA  is  not  precluded  from 
performing  our  own  evaluation  analysis 
of  the  proposed  trading  rule  at  any  time 
that  we  deem  appropriate.  Further,  if  we 
determine  there  are  adverse  air  quality 
effects  associated  with  the 
implementation  of  the  proposed  new 
Rule,  R307-310,  or  if  we  determine  that 
the  State  has  failed  to  make  the 
necessary  revisions  to  remedy  identified 
adverse  effects  in  either  the  PMio, 
ozone,  or  CO  SIPs,  EPA  may  exercise 
our  authority  to  issue  a  SIP  call 
consistent  with  the  provisions  of  section 
110(k](5)  of  the  Clean  Air  Act  (CAA)  as 
amended  in  1990.  To  clarify,  although 
the  State  has  indicated  in  its  letter  of 
March  22,  2002,  that  a  SIP  call  may 
happen  consistent  with  40  CFR 
51.493(f){l)(i),  EPA  is  in  no  way  only 
restricted  to  this  particular  section  of 
the  CFR.  If  necessary,  EPA  will  issue  a 
SIP  call,  as  provided  under  section 
110(k)(5)  of  the  CAA,  as  we  deem 
appropriate.  In  conjunction  with  a  SIP 
call  contemplated  under  section 
110(k)(5)  of  the  CAA,  we  will  also 
consider  establishing  a  schedule  of 
sanctions  as  provided  under  section  179 
of  the  CAA, 

V.  Consideration  of  CAA  section  110(1) 
Section  110(1)  of  the  CAA  states  that 
a  SIP  revision  cannot  be  approved  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
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progress  towards  attainment  of  a 
NAAQS  or  any  other  applicable 
requirements  of  the  CAA.  In  view  of  the 
State's  rule  language  for  its  new  Rule 
R307-310,  the  analyses  presented  above 
in  section  "(c)  Proposed  New  Rule 
RSOT-SIO  Technical  Justification",  and 
the  fact  that  NOx  has  less  impact  on  a 
per  ton  basis  than  primary  PMi,, 
emissions  there  will  be  a  net  benefit  on 
ambient  air  concentrations  of  PMlO 
when  excess  NOx  emissions  are  offset 
on  a  one  to  one  basis.  Therefore,  the 
proposed  new  Rule  R307-310,  that 
would  allow  the  trading  of  a  portion  of 
the  PM|()  motor  vehicle  emissions 
budget  to  the  NOx  motor  vehicle 
emissions  budget  on  a  one  to  one  basis, 
continues  to  demonstrate  attainment  of 
the  PMlO  NAAQS  and  is  conservative 
and  justifiable.  We  have  concluded  that 
our  proposed  approval  of  the  State's 
new  Rule  R307-310  will  meet  the  intent 
of  section  110(1)  of  the  CAA. 

VI.  Proposed  Rulemaking  Action  and 
Request  for  Public  Comment 

We  are  soliciting  public  comment  on 
all  aspects  of  this  proposed  rule.  As 
stated  above,  we  are  proposing  approval 
of  the  Governor's  March  15,  2002, 
proposed  revision  to  the  Utah  State 
Implementation  Plan,  involving  a  new 
Rule,  R307-310,  that  would  allow  the 
trading  of  a  portion  of  the  PMio  motor 
vehicle  emissions  budget  to  the  NOx 
motor  vehicle  emissions  budget.  This 
trading  mechanism  will  allow  a  portion 
of  the  PMlO  motor  vehicle  emissions 
budget  to  be  applied  to  the  NOx  motor 
vehicle  emissions  budget  on  a  1:1  ratio, 
thus  increasing  the  NOx  motor  vehicle 
emissions  budget  and  decreasing  the 
PMlO  motor  vehicle  emissions  budget  by 
an  equivalent  amount.  These  adjusted 
budgets  may  then  be  used  for 
transportation  conformity  purposes  with 
the  Salt  Lake  County  PM:o  attainment 
demonstration  element  of  the  SIP.  Send 
your  comments  in  duplicate  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  proposed  rule.  We  will  consider 
your  comments  in  deciding  our  final 
action  if  your  letter  is  received  before 
May  31,  2002. 

Administrative  Requirements 

(a)  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

(b)  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 


applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  under 
Executive  Order  12866  and  it  does  not 
involve  decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Icj  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  'meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  state  rules 


implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

(dl  Executive  Order  13175  fConsultation 
and  Coordination  With  Indian  Tribal 
Governments! 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timelv  input  bv 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

(el  Executive  Order  1321 1  {Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supplv.  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866 

if)  Regulatory-  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  fiexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  propose 
approval  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify-  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
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preparation  of  flexibility  analysis  would 
constitute  Federal  inquin'  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

(gl  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unhinded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutorv'  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquelv  impacted  bv  the  rule. 

EPA  has' determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local'  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

(h)  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new- 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  ihonoxide. 
Intergovenunental  relations,  Nitrogen 


dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  22.  2002. 
Robert  E.  Roberts. 

Regional  Administnitor.  Hagion  VIII. 

(FR  Doc.  02-10727  Filed  4-30-02;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7204-6] 
RIN  206O-AE82 

National  Emission  Standards  for 
Hazardous  Air  Pollutants: 
Miscellaneous  Organic  Chemical 
Manufacturing  and  Miscellaneous 
Coating  Manufacturing 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rules;  extension  of 
comment  period  and  notice  of  public 
hearing. 


SUMMARY:  This  action  announces  a  new 
date  for  a  public  hearing  EPA  is  holding 
to  take  comments  on  the  Agency's 
proposed  rule  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP):  Miscellaneous  Organic 
Chemical  Manufacturing  and 
Miscellaneous  Coating  Manufacturing, 
published  on  April  4.  2002.  The 
comment  period  for  the  above-named 
action  is  also  being  extended. 
DATES:  Comments.  Submit  comments  on 
or  before  June  28.  2002. 

Public  Hearing.  The  public  hearing 
will  be  held  on  May  23.  2002,  from  10 
a.m.  to  4  p.m.  (EST).  The  hearing  may 
conclude  prior  to  4  p.m.,  depending  on 
the  number  of  attendees  and  level  of 
interest.  If  you  are  interested  in 
attending  the  hearing,  you  must  call  the 
contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT).  You 
must  contact  the  EPA  and  request  to 
speak  at  a  public  hearing  by  May  10. 
2002. 

addresses:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-96-04, 
U.S.  EPA.  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  '20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-96-04.  U.S.  EPA,  401  M  Street,  SW, 
Washington.  DC  20460.  The  EPA 


requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  below  {see  FOR 
FURTHER  INFORMATION  CONTACT). 

Public  Hearing.  A  public  hearing  will 
be  held  at  10  a.m.  on  May  23.  2002  in 
the  new  EPA  facility  located  at  109  T.W. 
Alexander  Drive.  Auditorium  in 
Building  C.  Room  Clll.  Research 
Triangle  Park.  North  Carolina.  27709. 

Docket.  Docket  No.  A-96-04  contains 
supporting  information  used  in 
developing  the  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA.  401  M  Street, 
SW.  Washington.  DC  20460  in  room 
M-1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
NESHAP.  contact  Mr.  Randy  McDonald. 
Organic  Chemicals  Group,  Emission 
Standards  Division  (C504-04).  U.S. 
EPA.  Research  Triangle  Park.  North 
Carolina.  27711.  telephone  number 
(919)  541-5402,  electronic  mail  address 
mcdonald.randy@epa.gov.  For 
information  about  the  public  hearing, 
contact  Ms.  Maria  Noell,  Organic 
Chemicals  Group,  Emission  Standards 
Division  (C504-04),  U.S.  EPA.  Research 
Triangle  Park.  North  Carolina  27711. 
telephone  number  (919)  541-5607, 
electronic  mail  address 
noell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Comments  and  data  may  be  submitted 
by  electronic  mail  (e-mail)  to:  a-and-r- 
docket@epa.gov.  Electronic  conmients 
must  be  submitted  either  as  an  ASCII 
file  to  avoid  the  use  of  special  characters 
and  encryption  problems  or  on  disks  in 
WordPerfect^  file  format.  All  comments 
and  data  submitted  in  electronic  form 
must  note  the  docket  niunber:  A-96-04. 
No  confidential  business  information 
(CBI)  should  be  submitted  by  e-mail. 
Electronic  conunents  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mr.  Randy 
McDonald,  c/o  OAQPS  Document 
Control  Officer  (C404-02),  U.S.  EPA, 
Research  Triangle  Park,  NC  27709.  The 
EPA  will  disclose  information  identified 
as  CBI  only  to  the  extent  allowed  by  the 
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procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  the  EPA,  the  information 
may  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

World  Wide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  the 
proposed  NESHAP  will  also  be  available 
on  the  WWW  through  the  Technology 
Transfer  Network  (TTN).  Following  the 
Administrator's  signature,  a  copy  of  the 
proposed  NESHAP  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://w'Hi\:epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

The  EPA  published  its  proposed  rules 
for  the  Miscellaneous  Organic  Chemical 
Manufacturing  source  category  and  the 
Miscellaneous  Coating  Manufacturing 
source  category,  on  April  4,  2002  (67  FR 
16154).  In  the  proposed  rules,  we 
originally  scheduled  the  public  hearing 
date  for  May  6,  2002,  contingent  upon 
receiving  a  request  for  one.  We  did 
receive  a  request  to  hold  a  public 
hearing,  so  we  are  announcing  that  the 
public  hearing  date  is  rescheduled  for 
May  23,  2002.  We  also  scheduled  the 
comment  period  to  end  on  June  3,  2002; 
however,  we  are  now  extending  the 
comment  period  to  June  28,  2002.  We 
are  extending  these  dates  because  many 
of  the  facilities  affected  by  the  proposed 
rules  will  also  be  subject  to  other 
proposed  MACT  standards  that  will 
have  public  comment  periods 
overlapping  with  the  comment  periods 
of  the  Miscellaneous  Organic  Chemical 
Manufacturing  and  the  Miscellaneous 
Coating  Manufacturing  NESHAP.  In 
addition,  many  of  these  facilities  also 
have  actions  due,  such  as 
precompliance  reports,  during  this  same 
time  period  on  promulgated  MACT 
standards  that  affect  them.  This 
extension  of  the  public  comment  period 
and  the  public  hearing  date  will  provide 
these  facilities  additional  time  necessary 
to  better  prepare  meaningful  comments 
on  these  proposed  rules. 

Dated:  April  25.  2002. 

Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  02-10728  Filed  4-30-02;  8:45  ami 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  89,  90,  91,  94, 1048, 1051, 
1065,  and  1068 

[AMS-FRL-7204-7] 
mN2060-AI11 

Control  of  Emissions  from  Nonroad 
Large  Sparic  ignition  Engines  and 
Recreational  Engines  (Marine  and 
Land-based);  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  October  5.  2001,  a  notice  of 
proposed  rulemaking  proposing  new 
emission  standards  for  large  spark- 
ignition  engines,  recreational  vehicles 
using  spark-ignition  engines,  and 
recreational  marine  diesel  engines.  The 
Agency  received  a  number  of  comments 
noting  considerable  information  on 
strategies  to  reduce  permeation 
emissions  and  suggesting  that 
requirements  controlling  such  emissions 
be  proposed  for  land-based  recreational 
vehicles.  As  a  result.  EPA  is  requesting 
comment  on  whether  it  should  finalize 
an  emission  standard  controlling 
permeation  emissions  from  fuel  tanks 
and  hoses  for  land-based  recreational 
vehicles.  This  document  provides  a 
detailed  discussion  regarding  this  issue 
and  discusses  what  form  a  final 
standard  regulating  these  permeation 
emissions  would  take.  This  document 
extends  the  period  for  written 
comments  on  that  notice  of  proposed 
rulemaking  to  May  31,  2002.  The 
extension  only  applies  to  comments  on 
whether  EPA  should  finalize  emission 
standards  regulating  permeation 
emissions  from  land-based  recreational 
vehicles,  and,  if  so,  the  form  such 
standards  would  take. 
DATES:  Comments:  Send  written 
corrunents  on  this  notice  bv  Mav  31, 
2002. 

ADDRESSES:  You  may  send  WTitten 
comments  in  paper  form  to  Margaret 
Borushko.  U.S.  EPA.  National  Vehicle 
and  Fuels  Emission  Laboratory".  2000 
Traverwood.  Ann  Arbor,  MI  48105.  We 
must  receive  them  by  the  date  indicated 
under  DATES  above.  You  may  also 
submit  comments  via  e-mail  to 
"NRANPRM@epa.gov. "  In  your 
correspondence,  refer  to  Docket 
A-2000-01. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko,  U.S.  EPA,  National 


Vehicle  and  Fuels  Emission  Laborator\'. 
2000  Traverwood.  Ann  Arbor.  MI 
48105;  Telephone  (734)  214-4334;  FAX: 
(734)  214-4816;  E-mail: 
borushko  margarpp&-epa. gov  EPA 
hearings  and  comments  hotline; 
734-214-4370. 

SUPPLEMENTARY  INFORMATION:  On 
October  5.  2001.  we  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  for  the 
Control  of  Emissions  from  Nonroad 
Large  Spark  Ignition  Engines  and 
Recreational  Engines  (Marine  and  Land- 
Based)  (66  FR  51098).  The  comment 
period  for  the  NPRM  was  originally 
scheduled  to  end  on  December  17.  2001; 
however,  the  comment  period  was 
extended  to  January  18.  2002  as  a  result 
of  several  requests  for  additional  time. 
During  this  comment  period,  we 
received  many  comments  from  a  wide 
range  of  commenters  covering  a  broad 
range  of  issues,  One  of  the  issues  that 
was  raised  by  several  commenters  '  was 
the  information  related  to  the  control  of 
evaporative  emissions  related  to 
permeation  from  fuel  tanks  and  fuel 
hoses,  and  the  lack  of  any  proposed 
emission  standards  regulating  these 
emissions  from  land-based  recreational 
vehicles. 

We  have  conducted  our  initial  review 
and  assessment  of  the  issues  and  data 
raised  in  these  comments,  and  believe 
that  they  have  merit  and  should  be 
presented  to  the  public  for  further 
consideration.  Therefore,  we  are  asking 
for  comment  on  the  possibility  of 
finalizing  standards  regulating 
permeation  emissions  from  land-based 
recreational  vehicles.  Our  work  on 
evaporative  emissions  from  marine 
applications  indicates  that  the 
permeation  emissions  from  tanks  and 
hoses  are  a  large  part  of  the  total 
emissions  from  these  applications. 
Additionally,  commenters  stated  that 
work  done  by  the  California  Air 
Resources  Board  (ARB)  on  permeation 
emissions  from  plastic  fuel  tanks  and 
rubber  fuel  line  hoses  for  various  types 
of  nonroad  equipment  as  well  as 
portable  plastic  fuel  containers 
indicated  that  these  permeation 
emissions  are  a  concern.  Our  own 
investigation  into  the  hydrocarbon 
emissions  related  to  permeation  of  fuel 
tanks  and  fuel  hoses  with  respect  to 
marine  applications  supports  the 
concerns  raised  by  the  commenters. 
Given  this,  we  are  assessing  the 
possibility  of  regulating  permeation 
emissions  from  other  vehicle  t>-pes, 
including,  off-highwav  motorcvcles 
(OHM),  all-terrain  vehicles  (AtVs) 
(including  utility-  work  and  specialty 


'  See  public  docitet  .^-2000-1  IV-I>-1B6.  items 
IV-D-198.  and  IV-D-202 
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vehicles),  and  snowmobiles  that  may 
use  ftiel  tanks  or  hoses  with  less-than- 
optimal  control  of  permeation 
emissions. 


I.  Description  of  Regulatory  Concept 

We  are  reopening  the  comment  period 
for  land-based  recreational  vehicles  to 
request  comment  on  whether  we  should 
finalize  standards  that  would  require 
low  permeability  hiel  tanks  and  hoses 
on  off-highway  motorcycles.  ATVs.  and 
snowmobiles  starting  with  the  2006 
model  year.  The  requirements  would 
phase-in  beginning  for  all  three  types  of 
recreational  vehicle  at  50  percent  in 
2006  and  100  percent  in  2007.  This  is 
the  same  start  year  as  was  proposed  in 
the  October  5,  2001  NPRM  for  exhaust 
emission  control  for  these  three  types  of 
recreational  vehicle.  We  believe  cost- 
effective  technologies  exist  to 
significantly  reduce  permeation 
emissions.  Because  all  of  these  vehicles 
use  high  density  polyethylene  (HDPE) 
tanks,  manufacturers  would  in  all 
likelihood  have  to  employ  one  of  the 
barrier  technologies  (  e.g..  a  fluorination 
or  sulfonation  treatment)  described 
below  to  meet  the  standards.  The  use  of 
metal  fuel  tanks  would  also  meet  the 
standards,  since  metal  tanks  do  not 
experience  any  permeation  losses.  Fuel 
tanks  built  with  permeation  resistant 
barrier  layers  would  also  be  possible, 
but  could  likely  be  more  expensive  and 
employ  production  practices  not  used 
on  HDPE  tanks  in  these  applications. 
We  also  request  comment  on 
promulgating  standards  that  would  also 
require  the  use  of  low  permeability  fuel 
hoses  on  all  land-base  recreational 
vehicles,  starting  with  50  percent 
implementation  in  the  2006  model  year 
and  100  percent  in  2007. 

Even  though  snowmobiles  do  not 
usually  experience  year  around  use.  as 
is  the  case  with  ATVs,  off-highway 
motorcycles,  etc..  we  are  including 
snowmobiles  in  this  request  for 
comment  because  it  is  common  practice 
among  snowmobile  owners  to  store  their 
snowmobiles  in  the  off-season  with  fuel 
in  the  tank  (typically  half  full  to  full 
tank).  A  fuel  stabilizer  is  typically 
added  to  the  fuel  to  prevent  gum, 
varnish,  and  rust  from  occurring  in  the 
engine  as  a  resuh  of  the  fuel  sitting  in 
the  fuel  tank  and  fuel  system  for  an 
extended  period  of  time,  but  this  does 
not  reduce  permeation.  Thus, 
snowmobiles  experience  fuel 
permeation  losses  just  like  off-highway 
motorcycles  and  ATVs.  We  request 
comment  on  the  fuel  storage  practices  of 
snowmobile  operators. 

EPA  requests  comments  in  several 
areas  with  regard  to  the  way  in  which 
requirement  might  be  implemented. 


First,  we  request  corrunent  on  the  form 
these  standards  would  take  {e.g., 
whether  there  should  be  absolute 
numerical  limits  on  a  gram  per  gallon 
basis  or  if  the  standard  should  be 
expressed  as  a  grams  per  square  meter 
per  day  of  tank  surface  area).  Given 
differences  in  wall  thickness,  tank 
geometn'.  material  quality,  and  pigment, 
we  also  ask  comment  on  whether  an 
emission  credit  averaging,  banking,  and 
trading  (ABT)  scheme  would  be  helpful 
and  necessary  for  the  fuel  tank 
permeation  requirements.  If  we  do 
adopt  ABT  provisions,  we  would 
envision  an  ABT  program  similar  in 
nature  to  that  used  for  heavy-duty 
engines  {see  40  CFR  86.004-15)  but 
substituting  fuel  tank  volume  for 
transient  conversion  factor. 

Information  indicates  that  permeation 
emissions  can  essentially  be  elimiiiated 
at  minimal  cost.  We  are  interested  in 
conunents  on  provisions  that  would 
require  near  zero  permeation  levels, 
with  a  small  factor  to  address  issues 
such  as  measurement  accuracy  or 
repeatability.  Available  data  indicate 
that  95  percent  reductions  are 
achievable.  Achieving  reductions  at  this 
level  repeatedly  would  require  tanks 
with  consistent  material  quality, 
amount,  and  composition  including 
pigments  and  any  additive  packages. 
This  would  enable  process  and 
efficiency  optimization  and  consistency 
in  the  effectiveness  of  surface  treatment 
processes.  These  reductions  imply  a 
tank  permeability  standard  of  0.04 
grams  per  gallon  per  day  at  30°C  or 
about  0.4  to  0.5  grams  per  square  meter 
per  day.  We  are  also  requesting 
comments  on  the  estimates  for 
emissions  reductions  and  costs 
presented  in  this  notice. 

Certification  with  these  fuel  tank 
requirements  would  require  testing  such 
as  that  described  in  49  CFR  173 
appendix  B.  California  ARE  test  method 
513,  or  equivalent,  as  laid  out  in  the 
docket.  Normally  five  tests  would  be 
required  and  the  average  value  used. 
This  test  is  based  on  a  change  in  filled 
tank  mass  over  a  period  of  time.  We 
would  consider  a  temperature  of  28°C  ± 
28°C  to  be  an  appropriate  range  for  our 
testing  requirement.  Vehicle 
manufacturers  or  tank  manufacturers 
could  certify  and  either  could  contract 
with  a  party  providing  barrier  treatment 
or  another  source  to  do  the  required 

testing. 

With  regard  to  fuel  hoses,  the 
requirement  would  apply  to  any  line 
normally  containing  liquid  gasoline  in 
storage  or  operation.  These  fuel  hoses 
could  be  certified  as  being 
manufactured  in  compliance  with 
certain  accepted  SAE  specifications. 


These  certification  statements  could  be 
done  on  a  family  basis,  or  possibly  a 
blanket  statement  could  cover  a 
manufacturer's  entire  product  line. 
Similarly,  near  zero  permeation 
emissions  from  hoses  are  feasible. 
Assuming  a  factor  to  address  testing 
concerns.  EPA  expects  that  95  percent 
reductions  over  uncontrolled  emission 
levels  for  permeation  are  achievable  for 
rubber  hoses.  For  fuel  hoses,  we  would 
consider  a  standard  of  5  grams  per 
square  meter  per  day  at  23°C.  as  would 
be  measiured  using  the  recommended 
test  procedure  in  SAE  J1527. 

We  also  request  comment  on 
implementing  requirements  such  as 
those  described  above  by  allowing  the 
manufacturer  to  submit  a  statement  at 
the  time  of  certification  that  the  fuel 
tanks  and  hoses  used  on  their  products 
meet  standards,  specified  materials,  or 
construction  requirements  based  on 
testing  results.  For  example,  a 
manufacturer  using  plastic  fuel  tanks 
coiUd  state  that  the  family  at  issue  is 
equipped  with  a  fuel  tank  with  a  low 
permeability  barrier  treatment  such  as 
fluorination  and  provide  EPA  the 
supporting  test  information  as  described 
above  for  the  worst  case  configuration  in 
the  family.  Key  parameters  could 
include  tank  geometry,  wall  thickness, 
pigment,  additive  package,  and  amount 
of  material  in  the  tank.  All  tanks  in  the 
family  would  require  the  same  level  or 
type  of  treatment  in  production. 

We  request  comment  on  these  and 
other  options  that  would  enable 
regulation  and  enforcement  of  low 
permeability  requirements.  Most 
notably  we  are  interested  in  provisions 
that  would  allow  the  certificate  holder 
assurance  that  the  treated  tanks  and  fuel 
hoses  provided  by  suppliers/vendors 
consistently  meet  the  performance 
specifications  laid  out  in  the  certificate 
and  provisions  regarding  liability. 

Information  concerning  potential  draft 
regulations  covering  these 
implementation  provisions  as  discussed 
above  can  be  foimd  in  the  public  docket 

(A-2000-1). 

Another  important  element  of  the  test 
requirements  is  fuel  quality.  Permeation 
testing  generally  involves  a  gasoline  or 
hydrocarbon  mixture  and  may  involve 
alcohol  as  well.  There  are  at  least  four 
possible  test  fuels  for  consideration. 
These  include:  (1)  Neat  gasoline  such  as 
current  EPA  certification  fuel,  (2) 
certification  quality  gasoline  with  a  10% 
ethanol  blend  as  is  prescribed  for  the 
Tier  2  automobile  evaporative 
standards,  (3)  ASTM  D471  test  fuel  C 
(50%  iso-octane/50%  toluene)  and,  (4) 
ASTM  D471  test  fuel  I  (test  fuel  C  with 
15%  methanol).  Permeation  is  greater 
with  alcohol-blend  fuels  and  since  there 
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is  a  significant  amount  of  ethanol  and 
other  alcohols  used  in  gasohol  and  other 
summer  and  winter  gasolines  Tier  2 
type  evaporative  test  fuel  is  of  special 
interest.  We  are  requesting  comments  on 
the  test  fuel. 

II.  Technological  Feasibility 

EPA  believes  there  are  available 
technologies  that  can  reduce  permeation 
emissions  to  near-zero  levels.  For 
example,  fluorinated  fuel  tanks  and  low 
permeability  hoses,  which  are  already 
available  for  small  additional  costs, 
could  reduce  permeation  of  tanks  and 
hoses  by  95  percent  or  more.  The 
application  of  these  technologies  to 
land-based  recreational  vehicles  appears 
to  be  relatively  straightforward,  with 
little  cost  and  no  adverse  performance 
or  aesthetic  impacts.  In  addition,  the 
control  technology  would  generally  pay 
for  itself  over  time  by  conserving  fuel 
that  would  otherwise  evaporate. 

A  recent  regulation  in  California 
requires  a  change  from  untreated  high- 
density  polyethylene  (HDPE)  plastic  to 
fluorinated  or  sulfonated  HDPE  portable 
gasoline  cans.  Fuel  tanks  used  by  land- 
based  recreational  vehicles  are  all  made 
of  HDPE.  Comments  from  California 
ARB  suggest  that  the  same  technology 
used  for  small  portable  HDPE  gasoline 
fuel  cans  could  be  readily  applied  to  the 
fuel  tanks  of  recreational  vehicles. 

As  discussed  above,  there  are  two 
types  of  fuel  tank  barrier  processes  that 
can  be  employed  to  reduce  or  eliminate 
permeation  in  HDPE  plastic  tanks.  The 
fluorination  process  causes  a  chemical 
reaction  where  exposed  hydrogen  atoms 
are  replaced  by  larger  fluorine  atoms 
which  form  a  barrier  on  the  surface  of 
the  fuel  tank.  In  this  process,  fuel  tanks 
are  stacked  in  a  steel  basket  and  placed 
in  a  sealed  reactor.  All  of  the  air  in  the 
reactor  is  removed  and  replaced  with 
fluorine  gas.  By  pulling  a  vacuum  in  the 
reactor,  the  fluorine  gas  is  forced  into 
ever\'  crevice  in  the  fuel  tanks.  As  a 
result  of  this  process,  both  the  inside 
and  outside  surfaces  of  the  fuel  tank  are 
treated.  As  an  alternative,  for  tanks  that 
are  blow  molded,  the  inside  surface  of 
the  fuel  tank  can  be  exposed  to  fluorine 
during  the  blow  molding  process.  In  a 
similar  barrier  strategy,  called 
sulfonation,  sulfur  trioxide  is  used  to 
create  the  barrier  by  reacting  with  the 
exposed  polyethylene  to  form  sulfonic 
acid  groups  on  the  surface.  Either  of 
these  processes  can  be  used  to  reduce 
gasoline  permeation  by  more  than  95 
percent.  ^ 


The  majority  of  fuel  hoses  used  in 
recreational  vehicles  today  are  made  of 
nitrile  rubber  which  has  a  high  rate  of 
fuel  permeation. '  However,  low 
permeation  hoses  are  available  that 
could  be  used  in  these  applications. 
Low  permeability  hoses  produced  today 
are  generally  constructed  in  one  of  two 
ways:  using  a  low  permeability  material 
or  a  low  permeability  barrier  layer.  One 
hose  design,  already  used  in  some 
marine  applications,  uses  a 
thermoplastic  layer  between  two  rubber 
layers  to  control  permeation.  This 
thermoplastic  barrier  may  either  be 
nylon  or  ethyl  vinyl  alcohol.  In 
automotive  applications,  other  barrier 
materials  are  used  such  as 
fluoroelastomers  and  fluoroplastics 
which  are  two  to  three  orders  of 
magnitude  less  permeable  than  hoses 
currently  on  recreational  vehicles,''  By 
replacing  rubber  hoses  with  low 
permeability  hoses,  permeation 
emissions  through  the  fuel  hoses  can  be 
reduced  by  more  than  95  percent.  An 
added  benefit  of  low  permeability  lines 
is  that  some  fluoropolymers  can  be 
made  to  conduct  electricity  and 
therefore  can  prevent  the  buildup  of 
static  charges. 

m.  Projected  Impacts 

A.  Economic  Impact 

Off-highway  motorcycle  fuel  tanks 
range  in  capacity  from  approximately 
one  gallon  on  some  smaller  youth 
models  to  about  three  gallons  on  some 
enduro  motorcycles.  For  ATVs,  fuel 
tanks  range  from  one  gallon  for  the 
smaller  youth  models  to  five  gallons  for 
the  larger  utility  models.  Finally, 
snowmobile  fuel  tanks  range  from  10 
gallons  to  about  12  gallons.  We  estimate 
that  fluorination  of  the  fuel  tanks  would 
cost  about  $0.50  per  gallon  of  capacity. 
Cost  is  related  to  fuel  tank  size  because 
the  cost  of  the  treatment  to  any  given 
level  of  effectiveness  depends  on  how 
many  fuel  tanks  can  be  fit  into  the 
fluorination  chamber  and  the  amount  of 
polymer  to  be  treated.  It  is  estimated 
that  shipping,  handling,  and  overhead 
costs  would  be  an  additional  SO. 22  to 
S0.81  per  fuel  tank  depending  on  tank 
volume.  Table  1  presents  estimated 
costs  of  fuel  tank  permeation  control 
using  fluorination. 


^  Kathios,  D.,  Ziff.  R..  Petrulis.  A..  Bonczyk,  ].. 
"Permeation  of  Gasoline  and  Gasoline-alcohol  Fuel 
Blends  Through  High-Density  Polyethylene  Fuel 
Tanks  with  Different  Barrier  Technologies,"  SAE 


Paper  920164.  1992.  Air  Docket  A-2000-01, 
Document  No.  Il-A-60. 

^Stahl.  \V..  Stevens.  R..  'Fuel-Alcohol 
Permeation  Rates  of  Fluoroelastomers. 
Fluoroplastics.  and  other  Fuel  Resisitant  Materials," 
SAE  920163,  1992. 

*Denbow,  R  .  Browning.  L  .  Coleman,  D.,  "Report 
Submitted  for  W.A  2-9,  Evaluation  of  the  Costs  and 
Capabilities  of  Vehicle  Evaporative  Emission 
Control  Technologies."'  ICF,  ARCADIS  Geraghty  & 
Miller,  March  22,  1999. 


EPA's  examination  of  land-based 
recreational  vehicles  indicated  that 
none  of  these  vehicles  are  equipped 
with  fuel  hoses  that  significantly  reduce 
or  eliminate  permeation.  The 
incremental  cost  of  a  fuel  line  with  low 
permeation  properties  for  recreational 
vehicles  is  estimated  to  be  about  Si  00 
per  foot.  For  off-highway  motorcycles  it 
is  estimated  that  they  use  approximately 
one  to  two  feet  of  fuel  line  on  average. 
For  ATVs,  we  estimate  one  foot  of  fuel 
line  on  average.  Snowmobiles  are  a  little 
more  complex  since  they  use  multi- 
cylinder  engines  (either  two  or  three 
cylinders).  For  two  cylinder  engines  we 
estimate  two  to  three  feet  of  fuel  line 
and  for  three  cylinder  engines  we 
estimate  three  to  four  feet  of  fuel  line. 
We  are  interested  in  collecting  more 
information  regarding  fuel  hoses 
currently  used  on  land-based 
recreational  vehicles,  in  particular 
regarding  the  typical  length,  the 
material,  and  the  permeation  properties. 
Table  1  also  presents  estimated  costs  of 
hose  permeation  control.  Fuel  savings 
due  to  reducing  permeation,  which  are 
discussed  later,  are  not  included  in  this 
table.  The  costs  in  Table  1  include  a  30 
percent  manufacturer  markup  from  the 
vehicle  manufacturer. 

Table  l  .—Average  Cost  of 
Permeation  Control  per  Vehicle 


Snow- 

OHM 

ATVs 

mo- 
biles 

Average  fuel  tank 

capacity  [gallons] 

3 

4 

11 

Fiuonnation  cost  (in- 

cludes shipping/ 

handling/over- 

head)   

$2.19 

S2.93 

$543 

Average  hose 

length  [feet]  

1.5 

1 

35 

Increased  Hose 

Cost 

1  95 

1  30 

455 

Total  Cost  Increase 

4.14 

4  23 

9.98 

B.  Environmental  Impact 

As  was  discussed  earlier,  EPA  as  well 
as  California  ARB,  have  conducted 
permeation  testing  with  regard  to 
permeation  emissions  from  HDPE 
plastic  tanks.  Permeation  rates  varied 
from  0,2  tol.O  grams  per  gallon  per  day 
with  an  average  value  of  0,76  g/gal/day. 
This  data  was  based  on  tests  with  an 
average  temperature  of  about  29'C. 
Temperature  has  a  first-order  effect  on 
the  rate  of  permeation.  Roughly, 
permeation  doubles  with  even.'  10°C 
increase  in  temperature.  For  example, 
we  estimate  that  at  23''C.  the  average 
value  for  these  fuel  tanks  would  be 
about  0.50  g/gal/day.  This  test  data  can 
be  found  in  the  docket 
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Fuel  hoses  on  recreational  vehicles 
generally  have  an  inside  diameter  of 
about  6  mm  (1/4  inch)  and  a  permeation 
rate  of  550  grams  per  square  meter  per 
day  for  uncontrolled  hoses  at  23^C.  We 
base  this  permeation  rate  on  the  SAE  [30 
requirement  for  R7  fuel  hose.^  For  1  foot 


of  fuel  hose,  this  yields  an  emission  rate 
of  5.0g/dayat23°C. 

Table  2  presents  national  totals  for 
permeation  emissions  from  recreational 
vehicles.  These  permeation  estimates 
are  based  on  the  emission  rates 
discussed  above  and  population  and 


turnover  estimates  used  in  our  draft 
NONROAD  emissions  model. '^  The  daily 
temperatures  by  region  (6  regions  are 
used)  are  based  on  a  report  which 
summarizes  a  survey  of  dispensed  fuel 
and  ambient  temperatures  in  the  United 
States.^ 


Table  2.— Potential  Permeation  Emission  Control  Reductions 

[tons/yr] 


Category 


Of<-highway  motorcycles 
ATVs  


Snowmobiles 


Total 


Scenano 


2005 


baseline  . 
control  .... 
reduction 
baseline  . 
control  .... 
reduction 
tsaseline  . 
control  .... 
reduction 

ttaseline  . 

control  .... 
reduction 


6.203 

6,203 

0 

24,891 

24,891 

0 

16,083 

16,083 

0 


47,178 

41,178 

0 


2010 


6,434 

3,258 

246 

33.136 

21,574 

11,562 

16,681 

8,462 

8,219 


56,251 
33,294 
22,957 


2020 


6,903 

188 

519 

38,856 

4,139 

34,716 

17,899 

517 

17,382 


63.658 

4.845 

58,813 


2030 


6,847 

651 

563 

36,777 

7,046 

29,731 

17.679 

2,320 

15,359 


61,303 
10,018 
51,286 


C.  Cost  per  Ton  of  Emissions  Reduced 

The  average  lifetimes  of  typical  recreational  vehicles  are  estimated  to  be  about  9  years  for  off-highway  motorcycle 
and  snowmobiles  and  13  years  for  ATVs.  Permeation  control  techniques  can  reduce  emissions  by  about  95  percent 
for  plastic  fuel  tanks  and  more  than  99  percent  for  rubber  hoses.  Multiplying  this  efficiency  and  these  emission  rates 
by  the  life  of  the  vehicles  and  discounting  at  7  percent  gives  us  lifetime  per  vehicle  emission  reductions.  Using  the 
cost  estimates  above,  we  have  also  determined  cost  per  ton  of  hydrocarbons  reduced.  These  estimates  are  presented 
Table  3. 

Table  3.— Estimated  Cost  Per  Ton  of  HC  Reduced  Without  Fuel  Savings 


Category 


Oft-tiighway  motorcycles 


Total 
ATVs  


Total 

Snowmobiles 


Total 


Source 


fuel  tank  . 
fuel  tiose 


fuel  tank  . 
fuel  tiose 


fuel  tank  . 
fuel  tiose 


Cost 
(NPV) 


$2.19 
$1.95 


$4.14 
$2.93 
$1.30 


$4.23 
$5.43 
$4.55 


$9.98 


Lifetime 
reductions 
(NPV,  tons) 


0.0026 
0.0315 


0.0342 
0.0044 
0.0263 


0.0307 
0.0079 
0.0598 


0.0677 


Discounted 
cost  per  ton 

($/ton) 


$828 
$62 

$121 

$664 

$49 

$138 

$689 

$76 

$147 


Because  these  emissions  are  composed  of  otherwise  useable  fuel  that  is  lost  to  the  atmosphere,  measures  that  reduce 
permeation  emissions  can  result  in  potentially  significant  fuel  savings.  Table  4  presents  our  estimates  of  these  fuel 
savings  as  well  as  adjusted  cost  per  ton  estimates  which  consider  these  fuel  savings.  The  value  of  the  fuel  savings 
presented  are  based  on  a  discount  rate  of  7  percent  and  an  average  nontax  gasoline  fuel  price  of  $1.10  per  gallon. 
As  is  shown  below,  the  fuel  savings  are  generally  larger  than  the  cost  of  using  low  permeation  technology.  To  the 
consumer  this  is  a  net  cost  savings  over  the  vehicle  life  of  about  $8  for  off-highway  motorcycles,  $7  for  ATVs,  and 
$14  for  snowmobiles.  It  is  estimated  that  this  technology  would  save  about  20  million  gallons  of  gasoline  per  year 
when  fully  implemented. 


^  SAE  J30,  "Fuel  and  Oil  Hoses."  Surface  Vehicle 
Standard.  Societv  of  Automotive  Engineer  Revised 
lune  1998. 

*This  information  is  also  available  in  Chapter  6 
of  the  Regulatory  Support  Document  for  the  NPRM. 


For  more  detailed  information  on  the  draft 
NONROAD  mo<fel.  see  our  Web  site  at 
wwH  epa  gov/otaq/nonrdmdl.htw. 

'  API  Publication  No.  4278.  "Summary  and 
Analysis  of  Data  from  Gasoline  Temperature  Survey 


Conducted  at  Service  Stations  by  American 
Petroleum  Institute,"  Prepared  by  Radian 
Corporation  for  American  Petroleum  Institute. 
November  11,  1976,  Docket  A-2000-01.  Document 
II-A-16. 
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Table  4.— Estimated  Cost  Per  Ton  of  hc  Reduced  With  Fuel  Savings 


Category 


Source 


Fuel  saved 
(gallons) 


Value  of 

fuel  savings 

(NPV) 


Discounted 
cost  per  ton 

(S'ton) 


Otf-highway  motorcycles  

fuel  tank    

1.1 
13.4 

SO  96 
11.45 

S465 

fuel  hose  

(301) 

Total 

14.6 

2.2 

12.9 

12.41 

1  64 

9  79 

(242) 

ATVs 

fuel  tank  

292 

fuel  hose  

(323) 

Total 

15.1 

3.4 

25.5 

28  8 

11.43 
2.82 

21.71 

24  57 

(235) 

Snowmobiles     

fuel  tank  

326 

fuel  hose   

(287) 
(216) 

Total 

Dated:  April  25.  2002. 
Elizabeth  Craig, 

Acting  Assistant  Adwmistmtorfor  Air  and 

Radiation. 

IFR  Doc.  02-10730  Filed  4-30-02:  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  414 
[CMS-1084-WN] 

RIN  0g38-AK50 

Medicare  Program;  Payment  for 
Upgraded  Durable  Medical  Equipment; 
Withdrawal 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule:  withdrawal. 

SUIMMARY;  This  document  withdraws  all 
provisions  of  the  proposed  rule 
pertaining  to  upgraded  durable  medical 
equipment  (DME)  that  we  published  in 
the  Federal  Register  on  April  27,  2000. 
The  proposed  rule  was  based  on  a 
discretionary'  provision  of  the  Balanced 
Budget  Act  (BBA)  of  1997.  We  solicited 
comments  on  a  methodology  that  would 
have  permitted  suppliers  to  charge 
Medicare  beneficiaries  more  than  the 
Medicare  allowed  payment  amount  for 
certain  upgraded  DME  and  bill  the 
Medicare  program  on  an  assignment 
basis. 

DATES:  The  proposed  rule  published  on 
April  27,  2000  at  65  FR  24666  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Long,  (410)  786-5655. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Historically,  to  bill  DME  claims  under 
Medicare's  assignment  rules,  suppliers 
were  required  to  accept  the  Medicare 
allowed  amount  as  payment-in-full. 
Under  the  proposed  rule.  Medicare 
payment  would  have  been  made  to  the 
supplier  as  if  the  DME  were  DME 
without  the  upgrade  features.  The 
beneficiar}'  purchasing  or  renting  the 
upgraded  DME  would  pay  the  supplier 
an  amount  equal  to  the  difference 
between  the  supplier's  charge  for  the 
upgraded  DME  and  the  amount  paid  by 
Medicare  for  the  DME  without  the 
upgraded  features. 

We  are  withdrawing  this  proposed 
rule  because  we  recently  implemented  a 
process  by  which  suppliers  may  bill  on 
an  assignment  basis  for  upgraded  DME. 
The  supplier  can  now  use  Advance 
Beneficiar\'  Notice  (ABN).  based  on 
section  1879  of  the  Social  Security  Act 
(the  Act),  to  inform  beneficiaries  they 
may  be  responsible  for  payment  for 
items  since  the  supplier  expects 
Medicare  payment  for  these  items  to  be 
denied.  Under  the  ABN  process,  the 
supplier  would  be  permitted  to  bill  on 
an  assigned  or  unassigned  basis  for  the 
item  that  would  be  covered  by 
Medicare.  The  supplier  would  bill  the 
beneficiar\'  the  difference  between 
Medicare's  allowed  amount  and  the  cost 
of  the  upgraded  feature.  The  ABN 
nondiscretionar\'  authoritv  is  broader 
than  section  4551(c)  of  the  BBA  of  1997. 
Therefore,  we  are  not  implementing 
section  4551(c)  of  the  BBA.    . 

II.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulaton,'  Flexibilitv  Act  (RFA) 
(September  19.  1980'Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104-4),  and 
Executive  Order  13132.  Exeoitive  Order 


12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  if  regulation  is 
necessar)'.  to  select  regulator) 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulator*'  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
(Si 00  million  or  more  in  any  1  year). 

The  RFA  requires  agencies  to  analyze 
options  for  regulator*-  relief  of  small 
businesses.  For  purposes  uf  the  RFA. 
small  entities  include  small  businesses, 
nonprofit  organizations  and  government 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  S5  to  S25  million  in 
any  1  year.  For  purposes  of  the  RFA,  all 
suppliers  of  DME  are  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulator* 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RF.\  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  .\rea  and  has 
fewer  than  100  beds 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SI  10  million 

This  document  withdraws  all 
provisions  of  the  proposed  rule 
pertaining  to  upgraded  durable  medical 
equipment  (DME)  that  we  published  in 
the  Federal  Register  on  April  27.  2000. 
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This  withdrawal  document  will  not 
have  an  impact  of  $110  million  or  more 
annually.  Neither  is  this  document 
expected  to  impose  an  unfunded 
mandate  on  States  exceeding  $110 
million  annually.  Therefore,  we  have 
not  prepared  an  analysis  of  cost  and 
benefits  as  required  by  E.O.  12866  and 
the  Unfunded  Mandates  Act  for  rules 
with  significant  economic  impacts  or 
that  impose  significant  unfunded 
mandates  on  States.  Also,  we  believe 
this  withdrawal  document  will  have 
very  little  direct  impact  on  small 
entities  as  defined  under  the  RFA  or  on 
small  rural  hospitals  as  defined  under 
section  1102(b)  of  the  Social  Security 
Act.  For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  document  will  not  have  a 
substantial  effect  on  State  or  local 
govenmients. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

m.  Collection  of  Information 
Requirements 

As  stated  above,  we  are  withdrawing 
this  proposed  rule  because  we  recently 
implemented  the  ABN  process  by  which 
suppliers  may  bill  on  an  assignment 
basis  for  upgraded  DME.  The  supplier 
can  now  use  ABN  to  inform 
beneficiaries  they  may  be  responsible 
for  payment  for  items  since  the  supplier 
expects  Medicare  payment  for  these 
items  to  be  denied.  On  October  12,  2001 
and  February  19,  2002  we  published 
notices  in  the  Federal  Register 
announcing  that  we  are  seeking 
Paperwork  Reduction  Act  reapproval  of 
the  ABN,  approved  under  0MB  number 
0938-0566,  with  a  current  expiration 
date  of  April  31,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  November  21,  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  February  22,  2002. 
Tommy  G.  Thompson, 
Sepretary. 
(FR  Doc.  02-10648  Filed  4-26-02:  12:04  pm] 

BILUNG  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-908;  MB  Docket  No.  02-58;  RM- 
10415) 

Radio  Broadcasting  Services;  Shafter, 
CA. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comment  on  a  Petition  for  Rule  Making 
filed  on  behalf  of  American  Media 
General  of  Texas,  Inc.,  licensee  of 
Station  KCOO,  Channel  282A,  Shafter, 
California,  requesting  the  allotment  of 
Chaimel  226A  to  Shafter,  California,  in 
order  to  permit  it  to  modify  its  license 
to  specify  operation  on  Channel  226A. 
This  is  necessary  because  American 
Media  General  of  Texas,  Inc.  is  losing  its 
transmitter  site  and  has  been  unable  to 
locate  an  available  site  that  would 
accommodate  operation  on  Channel 
282A.  The  coordinates  for  the  Channel 
226A  allotment  at  Shafter,  California, 
would  be  35-30-06  and  119-16-18. 
DATES:  Comments  must  be  filed  on  or 
before  June  10,  2002,  and  reply 
comments  on  or  before  June  25,  2002. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC,  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Vincent 
J.  Curtis,  Jr.,  c/o  Fletcher.  Heald  & 
Hildreth,  1300  North  17th  Street, 
Arlington.  Virginia,  22209-3801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177.' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MB  Docket 
No.  02-58,  adopted  April  17,  2002,  and 
released  April  19,  2002.  The  hill  text  of 
this  Commission  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  at  Portals  U,  CY- 
A257.  445  12th  Street,  SW,  Washington, 
D.C.  The  complete  text  of  this  action 


may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington.  D.C. 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com.  Provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do 
not  apply  to  this  proceeding.  Members 
of  the  public  should  note  that  from  the 
time  a  Notice  of  Proposed  Rule  Making 
is  issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts.  For  information  regarding 
proper  filing  procedures  for  comments, 
See  47  CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR 

Radio  Broadcasting 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 

[FR  Doc.  02-10786  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[I.D.  040202C] 

Magnuson-Stevens  Act  Provisions, 
Subpart  H;  General  Provisions  for 
Domestic  Fishing;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Correction  of  notice  of  receipt  of 

petition  for  rulemaking  and  request  for 

comments. 

SUMMARY:  In  the  April  18,  2002,  Federal 
Register,  NMFS  announced  receipt  of  a 
petition  for  rulemaking  under  the 
Administrative  Procedure  Act.  Oceana, 
a  non-governmental  organization 
concerned  with  the  environmental 
health  of  the  oceans,  petitioned  the  U.S. 
Department  of  Commerce  to  promulgate 
immediately  a  rule  to  establish  a 
program  to  count,  cap,  and  control 
bycatch  in  U.S.  fisheries.  The 
announcement  indicated  under 
"ADDRESSES"  where  copies  of  the 
petition  could  be  obtained,  and  imder 
"SUPPLEMENTARY  INFORMATION"  that  a 
copy  of  the  petition  was  available  at  a 
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NMFS  website.  An  error  in  the  NMFS 
web  address  is  corrected  by  this 
document. 

ADDRESSES:  Copies  of  the  petition  are 
available,  and  written  comments  on  the 
need  for  such  a  regulation,  its 
objectives,  alternative  approaches,  and 
anv  other  comments  may  be  addressed 
to  William  T.  Hogarth,  Ph.D.,  Assistant 
Administrator  for  Fisheries,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910:  telephone  301-713-2239. 
Comments  mav  also  be  sent  via  fax  to 
301-713-1193,  attn:  Val  Chambers. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Val 
Chambers,  telephone  301-713-2341,  fax 
301-713-1193,  e-mail 
Val.Chambers@noaa.gov, 

SUPPLEMENTARY  INFORMATION:  Notice  of 
receipt  of  the  petition  for  rulemaking  as 
fded  by  Oceana  was  published  in  the 
Federal  Register  on  April  18,  2002  (67 
FR  19154).  The  petition  asserts  that 
NMFS  is  not  meeting  its  legal 
obligations  for  bycatch  of  birds, 
mammals,  turtles,  and  fish  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 


Endangered  Species  Act.  the  Marine 
Mammal  Protection  Act.  and  the 
Migrator*'  Bird  Treaty  Act.  The  petition 
seeks  a  regulatory  program  that  includes 
a  workplan  for  observer  coverage 
sufficient  to  provide  statistically  reliable 
bycatch  estimates  in  all  fisheries,  the 
incorporation  of  bycatch  estimates  into 
restrictions  on  fishing,  the  placing  of 
limits  on  directed  catch  and  bycatch  in 
each  fishen,'  with  provision  for  closure 
upon  attainment  of  either  limit,  and 
bycatch  assessment  and  reduction  plans 
as  a  requirement  for  all  commercial  and 
recreational  fisheries. 

Correction 

In  proposed  rule  FR  Doc,  02-9462 
pubHshed  on  April  18.  2002,  (67  FR 
19154)  make  the  following  correction. 
On  page  19154,  under  "SUPPLEMENTARY 
INFORMATION",  in  the  third  column,  the 
first  complete  paragraph  is  corrected  to 
read  as  follows: 

"The  exact  and  complete  assertions  of 
nonconformance  with  Federal  law  are 
contained  in  the  text  of  Oceana's 
petition  which  is  available  via  internet 
at  the  following  NMFS  web  address: 
h  Up  -.//www.nmfs .  n  oaa.gov/sfa  /sfweb/ 
index. htm.  Also,  anyone  mav  obtain  a 


copy  of  the  petition  by  contacting  NMFS 
at  the  above  address." 

This  (orrects  the  error  m  the  website 
address. 

The  .Assistant  Administrator  fcr 
Fisheries  has  determined  that  the 
petition  contains  enough  information  to 
enable  NMFS  to  consider  the  substance 
of  the  petition.  NMFS  will  consider 
public  comments  received  in 
determining  whether  or  not  to  proceed 
with  the  development  of  the  regulations 
requested  by  Oceana  To  this  end. 
NMFS.  bv  separate  letter,  has  requested 
each  of  the  Regional  Fishery 
Management  Councils  to  assist  in 
evaluating  this  petition.  Upon 
determining  whether  or  n(jt  tu  initidtc 
the  requested  rulemaking,  the  Assistant 
.•\dministrator  for  Fisheries.  NOAA.  uill 
publish  a  notice  of  the  agency's  final 
disposition  of  the  Oceana  petition 
request  in  the  Federal  Register 

Dated:  .April  25,  2002. 

John  H.  Dunnigan. 

!):ri  ( tnr.  Oit'irf  of  Sustainable  Fisheries. 
Sotifinal  Sianne  Fisheries  Senice. 

iFR  D()(    02-10"5"  Filed  4-,:6-02;  4:30  pm) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Draft  Report  on  Information  Quality 
Guidalinas 

agency:  U.S.  Agency  for  International 
Development  (USAID) 


ACTION:  Notice. 


SUMMARY:  USAID's  draft  Report  on 
Information  Quality  Guidelines  (Report) 
is  available  for  public  comment  on  the 
USAID  homepage:  http:// 
www.usaid.gov/about/info_quality/ . 

DATES:  Please  submit  comments  on  or 
before  May  31.2002. 

ADDRESSES:  You  may  submit  your 
comments  directly  from  the  above  Web 
site.  You  may  also  mail  written 
comments  to  Margaret  Alter  Miller,  M/ 
AA,  6.12-036  RRB,  USAID.  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20523-7600  or  email 
her  at  mamiller@usaid.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Alter  Miller;  telephone  202- 
712-1054;  telefax  (202)  216  -3053;  email 
mamillei@usaid.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  0MB  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies. 
USAID  has  prepared  a  draft  Report  and 
has  posted  it  on  its  website  for  public 
comment. 

Dated:  April  25,  2002. 
Richard  C.  Nygard, 

Deputy  CIO  for  Policy. 

[FR  Doc.  02-10699  Filed  4-30-02;  8:45  am) 

BILLING  CODE  6116-01-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[No.  LS-02-07] 

Lamb  Promotion,  Research,  and 
information:  Certification  of 
Organizations  for  Eiigibillty  To  Malta 
Nominations  to  ttte  Lamb  Promotion, 
Research,  and  Information  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 
Agricultural  Marketing  Service  (AMS)  is 
accepting  applications  from  State, 
regional,  and  national  lamb  producer, 
seedstock  producer,  feeder,  and  first 
handler  organizations  or  associations 
which  desire  to  be  certified  as  eligible 
to  nominate  lamb  producers,  seedstock 
producers,  lamb  feeders,  or  first 
handlers  of  lamb  or  lamb  products  for 
appointment  to  the  Lamb  Promotion, 
Research,  and  Information  Board 
(Board).  To  nominate  a  producer, 
seedstock  producer,  feeder,  or  first 
handler  member  to  the  Board, 
organizations  must  first  be  certified  by 
USDA.  Notice  is  also  given  that 
upcoming  appointments  are  anticipated 
and  that  during  a  period  to  be 
established  by  USDA,  nominations  will 
be  accepted  from  eligible  organizations. 
DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
May  31,  2002. 

ADDRESSES:  Certification  forms  as  well 
as  information  regarding  the 
certification  and  nomination  procedures 
may  be  requested  from  Marlene  M. 
Betts,  Acting  Chief;  Marketing  Programs 
Branch,  Room  2627-S;  Livestock  and 
Seed  Program;  AMS,  USDA;  STOP  0251; 
1400  Independence  Avenue,  SW.; 
Washington,  D.C.  20250-0251  or 
obtained  via  the  Internet  at  http:// 
www.ams.  usda.gov/lsg/mpb/rp- 
iamb.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlene  M.  Betts,  Acting  Chief. 
Marketing  Programs  Branch  on  202/ 
720-1115,  via  facsimile  on  202/720- 
1125.  or  via  e-mail  at 
Marlene.Betts@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Commodity  Promotion,  Research, 
and  Consumer  Information  Act  of  1996 


(Act)(7  U.S.C.  7411  et  seq.)  authorizes 
the  establishment  and  implementation 
of  a  lamb  promotion,  research,  and 
information  program.  Pursuant  to  the 
Act,  a  proposed  Lamb  Promotion, 
Research,  and  Information  Order  (Order) 
was  published  in  the  Federal  Register 
on  September  21,  2001  (66  FR  48764). 
The  final  Order  was  published  in  the 
Federal  Register  on  April  11,  2002  (67 
FR  17848).  The  Order  provides  for  the 
establishment  of  a  13-member  Board 
that  will  consist  of  6  producers.  3 
feeders — producers  and  feeders 
representing  regions  east  and  west  of  the 
Mississippi  river — 1  seedstock 
producer,  and  3  first  handlers  appointed 
by  USDA.  The  duties  and 
responsibilities  of  the  Board  are 
provided  under  the  Order. 

The  Order  provides  that  USDA  shall 
certify  or  otherwise  determine  the 
eligibility  of  any  State,  regional,  or 
national  lamb  producer,  seedstock 
producer,  feeder,  or  first  handler 
organizations  or  associations  that  meets 
the  eligibility  criteria  established  imder 
the  Order.  Those  organizations  that 
meet  the  eligibility  criteria  specified 
under  the  Order  will  be  certified  as 
eligible  to  nominate  members  for 
appointment  to  the  Board.  Those 
organizations  should  ensure  that  the 
nominees  represent  the  interests  of 
producers,  seedstock  producers,  feeders, 
and  first  handlers. 

The  Order  provides  that  the  members 
of  the  Board  shall  serve  for  terms  of  3 
years,  except  that  appointments  to  the 
initially  established  Board  shall  be 
proportionately  for  1-,  2-,  and  3-year 
terms.  No  person  may  serve  more  than 
two  consecutive  3  year  terms.  USDA 
will  announce  when  nominations  will 
be  due  from  eligible  organizations  and 
when  any  subsequent  nominations  are 
due  when  a  vacancy  does  or  will  exist. 
The  Board  composition  is  as  follows: 


Unit/Region 


Producer  Members:  Reg|ion  1 — 
East  of  the  Mississippi  

Producer  Members:  Region  2— 
West  of  the  Mississippi  

USDA  Appointed  Producer 
Members  

Feeder  Members:  Region  1— 
East  of  the  Mississippi  

Feeder  Members:  Region  2— 
West  of  the  Mississippi  

USDA  Appointed  Feeder  Mem- 
ber   

Seedstock  Producer  Member  ... 


Members 


2 

.2 

2 

1 

1 

1 
1 


Federal  Register /Vol.  67.  No.  84  /  Wednesday.  May  1,  2002 /Notices 


21621 


Unit/Region 

Members 

First  Handler  Members 

3 

Total 

13 

Any  eligible  producer,  seedstock 
producer,  feeder,  or  first  handler 
organization  that  is  interested  in  being 
certified  to  nominate  producers, 
seedstock  producers,  feeders,  or  first 
handlers  for  appointment  to  the  Board, 
must  complete  and  submit  an  official 
"Application  for  Certification  of 
Organization,"  form.  That  form  must  be 
received  bv  close  of  business  Mav  31. 
2002. 

Only  those  organizations  that  meet 
the  criteria  for  certification  of  eligibility 
specified  under  §  1280.206(b)  under  the 
Order  are  eligible  for  certification.  In 
certifying  an  organization,  the  following 
will  be  considered: 

(1)  The  geographic  territory  covered 
by  the  active  membership  of  the 
organization; 

(2)  The  nature  and  size  of  the  active 
membership  of  the  organization, 
including  the  number  of  active 
producers,  seedstock  producers,  feeders, 
or  first  handlers  represented  by  the 
organization; 

(3)  Evidence  of  stability  and 
permanency  of  the  organization; 

(4)  Sources  from  which  the  operating 
funds  of  the  organizations  are  derived; 

(5)  The  functions  of  the  organization; 
and 

(6)  The  ability  and  willingness  of  the 
organization  to  further  the  purpose  and 
objectives  of  the  Act. 

In  addition,  the  primary  consideration 
in  determining  the  eligibility  of  an 
organization  will  be: 

(1)  The  membership  of  the 
organization  consists  primarily  of 
producers,  seedstock  producers,  feeders, 
or  first  handlers  who  market  or  handle 

a  substantial  quantity  of  lamb  or  lamb 
products;  and 

(2)  A  primary  purpose  of  the 
organization  is  in  the  production  or 
marketing  of  lamb  and  lamb  products. 

All  newly  certified  organizations  will 
be  notified  in  writing  of  the  beginning 
and  ending  dates  of  the  established 
nomination  period  and  will  be  provided 
with  required  nomination  forms. 

The  information  collection 
requirements  referenced  in  this  notice 
has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  and  have  been  assigned 
0MB  No.  0581-0198,  except  Board 
nominees  information  form  has  been 
assigned  0MB  No.  0505-0001. 

Authority:  7  U.S.C.  7411-7425. 


Dated:  April  25,  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  02-10677  Filed  4-30-02;  8;45  am] 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  l^nd  and  Resource 
Management  Plan  for  the  Ouachita 
National  Forest  in  Arkansas  and 
Oklahoma 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare 
Environmental  Impact  Statement. 

SUIMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  (pursuant  to  16 
U.S.C.  1604(f)(5)  and  36  CFR  219.10(g)) 
the  Regional  Forester  for  the  Southern 
Region  of  the  USDA  Forest  Service 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  accompany  a 
revision  of  the  Land  and  Resource 
Management  Plan  (Forest  Plan)  for  the 
Ouachita  National  Forest.  The  existing 
Forest  Plan  was  approved  on  April  1 , 
1986.  Since  then,  37  amendments  have 
been  completed,  including  a  significant 
amendment  that  resulted  in  publication 
of  the  1990  Amended  Land  and 
Resource  Management  Plan.  We  now 
invite  comments  and  suggestions  from 
American  Indian  tribes.  Federal 
agencies,  state  and  local  governments, 
individuals  and  organizations  on  the 
scope  of  the  analvsis  to  be  included  in 
the  draft  EIS  (DEIS)  (40  CFR  1501.7). 
DATES:  Comments  on  this  Notice  of 
Intent  (NOI)  and,  specifically,  on  the 
scope  of  the  analysis  to  be  included  in 
the  EIS,  should  be  received  in  wTiting 
by  August  2,  2002.  The  agency  expects 
to  file  the  DEIS  with  the  Environmental 
Protection  Agency  (EPA)  and  make  it 
available  for  public  comment  in  2004. 
The  Agencv  expects  to  file  the  final  EIS 
(FEIS)  in  September  of  2005. 
ADDRESSES:  Send  written  comments  to 
Forest  Plan.  Ouachita  National  Forest. 
P.O.  Box  1270.  Hot  Springs,  AR  71902. 
Electronic  mail  should  include  "FP 
Revision"  in  the  subject  line  and  be  sent 
to:  Ouachita  plan@fs.fed. us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ouachita  National  Forest:  Planning 
Team  Leader  Bill  Pell  (phone  501-321- 
5320:  TDD  501-321-5307).  Electronic 
mail  should  include  "FP  Revision"  in 
the  subject  line  and  be  sent  to:  ouachita 
plan@fs.fed.us.  Information  about  Forest 
Plan  revision  and  future  opportunities 
to  participate  will  be  posted  at  the 
following  website:  http://www.fs.fed.us/ 


oonf/design  planning.html.  The 
Regional  Forester  for  the  Southern 
Region,  located  at  1720  Peachtree  Road, 
.N\V,  Atlanta.  Georgia  30309.  is  the 
Responsible  Official. 

Affected  Counties:  This  NOI  affects 
the  following  counties:  Ashley,  Garland. 
Hot  Spring,  Howard.  Logan. 
Montgomery.  Perry.  Pike.  Polk,  Saline. 
Scott.  Sebastian,  and  Veil.  Arkansas: 
and  LeFlore  and  McCurtain.  Oklahoma, 

SUPPLEMENTARY  INFORMATION: 
A.  Background  Information 

1   The  Role  of  Forest  Plans 

National  Forest  System  resource 
allocation  and  management  decisions 
are  made  in  two  stages.  The  first  stage 
is  the  Forest  Plan,  which  involves  the 
establishment  of  management  direction 
by  allocating  lands  and  resources  within 
the  plan  area  to  various  uses  or 
conditions  through  management  areas 
and  management  prescriptions  The 
second  stage  is  plan  implementation 
through  approval  of  project  decisions. 
Forest  Plans  do  not  compel  the  agency 
to  undertake  any  site-specific  projects; 
rather,  they  establish  overall  goals  and 
objectives  (or  desired  resource 
conditions)  that  the  individual  National 
Forest  will  strive  to  meet.  Forest  Plans 
also  establish  limitations  on  what 
actions  may  be  authorized  and  what 
conditions  must  be  met  as  part  of 
project-level  decision-making. 

The  primary  decisions  made  in  a 
Forest  Plan  include:  (1)  Establishment  of 
forest-wide  multiple-use  goals  and 
objectives  (36  CFR  219.11(b));  (2) 
establishment  of  forest-wide 
management  requirements  (36  CFR 
219.13  to  219.27);  (3)  establishment  of 
multiple-use  prescriptions  and 
associated  standards  for  each 
management  area  (36  CFR  219.11(c));  (4) 
determination  of  land  that  is  suitable  for 
the  production  of  timber  (16  U.S.C. 
1604(k)  and  36  CFR  219.14);  (5) 
establishment  of  the  allowable  sale 
quantitv  for  timber  within  a  time  frame 
specified  in  the  plan  (36  CFR  219  16); 
(6)  establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219. nid));  (7)  recommendations 
concerning  roadless  areas  that  Congress 
could  designate  as  wilderness  (36  CFR 
219.17):  and  (8)  where  applicable, 
designation  of  those  lands 
administrativelv  available  for  oil  and 
gas  leasing  (36  CFR  228.102  (d)  and  (ej). 
The  authorization  of  site-specific 
activities  within  a  plan  area  occurs 
through  project  decision-making,  the 
second  stage  of  forest  planning.  Project 
decision-making  must  comply  with 
NEPA  procedures  and  must  include  a 
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determination  that  the  project  is 
consistent  with  the  Forest  Plan. 

(Note:  The  above  citations  are  from 
the  1982  36  CFR  219  planning 
regulations.  See  also  section  G.) 

2.  The  Beginning  of  the  Forest  Plan 
Revision  Effort  for  the  Oauchital 
National  Forest 

For  this  Forest  Plan  revision,  an  effort 
was  made  to  first  define  the  current 
situation  and  estimate  an  'initial  need 
for  change."  A  key  part  of  defining  the 
current  situation  was  the  Ozark- 
Ouachita  Highlands  Assessment,  a 
multi-agency  effort  in  which  Ouachita 
National  Forest  employees  actively 
participated.  On  October  16,  1996,  a 
Notice  was  published  in  the  Federal 
Register  (Vol.  61.  No.  201)  that 
identified  the  relationships  between  the 
Ozark-Ouachita  Highlands  Assessment 
and  Forest  Plan  revisions  for  the 
National  Forest  in  Arkansas,  Missouri, 
and  Oklahoma.  In  addition  to  reviewing 
the  results  of  this  broad-scale 
assessment,  which  were  made  widely 
available  in  early  2000,  and  the  draft 
conclusions  of  a  more  recent  assessment 
(described  below),  the  "initial  need  for 
change"  was  evaluated  in  light  of  the 
results  of  monitoring  and  relevant 
research,  public  comments  received 
from  1990  through  early  2002,  and  the 
experience  of  employees  responsible  for 
implementing  the  Forest  Plan.  These 
evaluations  are  the  basis  for  the 
preliminary  issues  and  proposed  action 
identified  in  this  notice.  Additional 
issues  or  topics  will  be  developed  as 
needed  to  respond  to  public  comments 
received  in  response  to  this  NOI  and 
subsequent  scoping  efforts. 

3.  The  Ozark-Ouachita  Highlands 
Assessment  and  the  Southern  Forest 
Resource  Assessment 

The  USDA  Forest  Service  and  many 
other  agencies  participated  in  the 
preparation  of  the  Ozark-Ouachita 
Highlands  Assessment,  which 
culminated  in  a  final  summarv-  report 
and  four  technicad  reports  that  were 
made  available  to  the  public  in  early 
2000  (available  now  at  the  Forest  Plan 
address  provided  near  the  beginning  of 
this  document).  This  Assessment 
included  National  Forest  System  lands 
and  private  lands  within  the  highlands 
of  Arkansas.  Missouri,  and  Oklahoma. 

The  Assessment  facilitated 
ecologically  based  approaches  to  public 
lands  management  in  the  Ozark- 
Ouachita  Highlands  by  collecting  and 
analyzing  broadscale  biological, 
physical,  social  and  economic  data.  The 
Assessment  supports  the  revision  of  the 
Forest  Plans  by  describing  how  the 
lands,  resources,  people  and 


management  of  the  National  Forest 
interrelated  within  the  larger  context  of 
the  Ozark-Ouachita  Highlands  area. 
This  Assessment,  however,  is  not  a 
"decision  document."  and  it  did  not 
involve  the  National  Envirormiental 
Policv  Act  (NEPA)  process. 

The  Southern  Forest  Resource 
Assessment  was  initiated  in  May  1999 
to  examine  the  status,  trends,  and 
potential  future  of  southern  forests.  The 
USDA  Forest  Service  led  the  effort  in 
cooperation  with  the  U.S.  Fish  and 
Wildlife  Service.  EPA.  Tennessee  Valley 
Authority,  and  southern  States 
represented  by  their  forestry  and  fish 
and  wildlife  agencies.  This  Assessment 
addresses  the  sustainability  of  southern 
forest  in  light  of  increasing  urbanization 
and  timber  harvests,  changing 
technologies  (including  chip  mills), 
forest  pests,  climatic  changes,  and  other 
factors  that  influence  the  region's 
forests.  In  late  2001.  draft  reports  from 
the  Southern  Forest  Resource 
Assessment  were  made  available  on  the 
following  website:  http:// 
www.srs.fs.fed.  us/sustain/report/ 
index.htm. 

4.  Relationship  of  the  Forest  Plan 
revision  for  the  Ouachita  National 
Forest  to  revision  efforts  for  the  Mark 
Twain  and  Ozark-St.  Francis  National 
Forest 

Forest  plan  revision  will  be 
conducted  simultaneously  on  these 
National  Forests.  We  anticipate  that  a 
separate  EIS  and  revised  Forest  Plan 
will  be  produced  for  each 
administrative  unit.  The  respective 
Forest  Supervisors  have  agreed  to 
coordinate  the  revisions  to  the  extent 
feasible  and  practical.  The  respective 
planning  teams  will  work  together  to 
address  common  issues. 

5.  The  Role  of  Scoping  in  Revising  the 
Land  and  Resource  Management  Plan 

This  NOI  includes  a  description  of  a 
Proposed  Action  in  terms  of  preliminary 
"needs  for  change"  for  the  revision  of 
the  Forest  Plan  and  preliminary  issues 
associated  with  those  needed  changes. 
The  Proposed  Action  entails  one  or 
more  of  the  plan  decisions  identified  in 
the  "The  Role  of  Forest  Plans."  Scoping 
to  receive  public  comments  on  the 
preliminary  issues  and  proposed  action 
will  begin  following  the  publication  of 
this  NOI.  Comments  received  during 
this  period  will  be  used  to  further  refine 
the  preliminary  issues  that  should  be 
addressed,  the  Forest  Plan  decisions 
that  need  to  be  analyzed  (the  "proposed 
action"  and  "need  for  change"),  and  the 
range  of  alternatives  that  will  be 
developed.  For  more  information  on 
how  the  public  can  become  involved 


during  the  scoping  period,  see  Section 
F  of  this  NOI. 

B.  Purpose  and  Need  for  Action 

The  purpose  for  revising  the  Forest 
Plan  derives  from  the  requirements  for 
land  and  resource  management 
planning  in  the  National  Forest 
Management  Act  and  its  implementing 
regulations,  which  are  contained  in  36 
CFR  219.  According  to  36  CFR 
219.10(g),  Forest  Plans  are  ordinarily 
revised  on  a  10-15  year  cycle.  The  need 
to  revise  this  Forest  Plan  is  also  driven 
by  the  changing  conditions  identified  in 
the  Ozark-Ouachita  Highlands 
Assessment,  the  Southern  Forest 
Resource  Assessment,  and  ongoing 
monitoring  and  evaluation  results 
specific  to  the  Ouachita  National  Forest. 

C.  Preliminary  Issues 

Preliminary  issues  for  the  Ouachita 
National  Forest  Plan  revision  focus  on 
parts  of  the  current  Forest  Plan  where 
change  may  be  needed.  The  preliminary 
issues  were  derived  from  the  Ozark- 
Ouachita  Highlands  Assessment,  the 
Southern  Forest  Resource  Assessment, 
internal  comments  from  forest 
managers,  results  of  monitoring,  the 
mid-plan  review  and  comments 
received  from  the  public.  The  Proposed 
Action  in  section  D  describes  these 
issues  in  more  detail. 

1 .  Ecosystem  Health  and  Sustainability 

a.  Changes  may  be  needed  in 
management  direction  for  maintaining 
or  restoring  healthy  forest  ecosystems  in 
the  face  of  new  threats  from  insect 
outbreaks  and  diseases.  (36  CFR  219.27) 

b.  Changes  may  be  needed  in  Forest 
Plan  direction  for  maintaining  habitats 
for  viable  populations  of  all  native  plant 
and  animal  species.  (36  CFR  219.19) 

c.  Management  standards  for  the  use 
(and/or  projected  levels)  of  prescribed 
burning  may  need  to  be  modified  in 
light  of  changing  air  quality  standards. 

d.  Changes  in  management  standards 
and  desired  conditions  for  the 
transportation  system  within  the 
Ouachita  National  Forest  may  be  needed 
in  order  to  respond  to  the  findings  of  a 
forest  scale  roads  analysis.  (36  CFR 
212.5) 

2.  Roadless  Areas,  Recreation, 
Motorized  Access 

a.  Remaining  roadless  areas  need  to  be 
considered  for  possible  wilderness 
recommendation(s).  (36  CFR  219.17) 

b.  Changes  may  be  needed  to  address 
existing  and  likely  futiire  conflicts 
among  dispersed  recreation  activities. 

c.  The  mix  of  developed  and 
dispersed  recreation  opportunities  on 
the  forest  may  need  to  be  reevaluated. 
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d.  Forest  Plan  direction  concerning 
off-highway  vehicle  use  may  need  to  be 
changed  in  light  of  increasing  demands 
for  and  concerns  about  this  recreation 
activity. 

3.  SHvicultural  Practices 

a.  Changes  may  be  needed  in  the 
standards  for  implementing  different 
reproduction  cutting  methods  and  other 
silvicultural  practices  and  the  predicted 
levels  at  which  such  methods  and 
practices  will  be  implemented  on  the 
Ouachita  National  Forest. 

b.  There  may  be  a  need  to  re-examine 
the  relationships  between  silvicultural 
practices  and  desired  conditions  for  the 
National  Forest. 

4.  Relationship  of  National  Forest 
Management  to  Local  Communities  and 
Economies. 

a.  Changes  may  be  needed  to  enable 
the  National  Forest  to  more  fully 
support  long-term  community 
development  needs  in  the  vicinity  of  the 
Ouachita  National  Forest. 

D.  Proposed  Action 

Since  1990,  Forest  Plan  amendments, 
annual  monitoring  reports,  a  five-year 
review  of  plan  implementation,  and 
working  with  the,  public  and  other 
agencies  have  provided  the  Ouachita 
National  Forest  with  valuable 
information  about  changes  that  are 
needed  in  the  existing  Forest  Plan.  This 
initiates  the  determination  of  the  need 
to  establish  or  change  management 
direction  as  required  under  the  NFMA 
regulations  at  36  CFR  219.12(e)(5).  The 
Proposed  Action  is  that  revision  of  the 
Forest  Plan  for  the  Ouachita  National 
Forest  focus  primarily  on  the  following 
"needs  for  change". 

1 .  Ecosystem  Health  and  Sustainability 

a.  Oak  Decline  and  Oak  Mortality 

Oak  decline  and  oak  mortality  are 
occurring  on  an  estimated  30,000  acres 
of  hardwood  forests  on  national  forest 
lands  in  Montgomery',  Polk,  Scott  and 
Logan  Counties,  Arkansas.  Although 
some  oak  mortality  has  been  observed 
over  a  wide  variety  of  sites,  significant 
mortality  is  primarily  occurring  in  oak- 
hickory  stands  at  higher  elevations  on 
north-facing  slopes.  These  stands  are 
comprised  of  older  trees  (approaching 
100  years  of  age),  have  high  basal  areas, 
and  exist  on  relatively  poor  sites.  There 
are  approximately  500,000  acres  of 
hardwood  and  hardwood-pine  forests 
on  the  Forest,  however,  and  all  are 
potentially  at  risk  for  oak  decline;  the 
area  affected  by  excessive  oak  mortality 
is  expected  to  increase. 

The  Forest  Plan  provides  broad  goals 
and  management  standards  to  "reduce 


insect  and  disease-caused  losses"  but 
does  not  specifically  address  oak 
mortality.  Although  the  Forest  Plan 
addresses  desired  hardwood 
components  of  various  management 
areas  in  detail,  specific  mention  of  a 
desired  oak  component  is  found  in  the 
management  goal  statements  of  only  five 
management  areas  (9.  11,  15,  16,  and 
19).  Current  management  direction 
needs  to  be  reviewed  in  light  of  the 
growing  incidence  of  oak  mortality  on 
this  National  Forest. 

b.  Threatened,  Endangered  and  Species 
of  Viability  Concerns 

For  the  most  part,  the  populations  of 
threatened,  endangered,  and  species  of 
viability  concern  that  occupy  portions 
of  the  Ouachita  National  Forest  (or 
nearby  downstream  reaches)  appear  to 
be  stable,  fluctuating  normally,  or 
increasing.  However,  the  viability  of 
some  of  these  species  or  groups  of 
species  (e.g.,  amphibians,  birds)  may 
need  to  be  reconsidered  in  light  of 
research  or  monitoring  conducted  since 
1990.  Another  concern  is  that  the 
Ouachita  National  Forest  continues  to 
fall  short  of  providing  the  amounts  of 
early  serai  habitat  that  are  called  for  by 
the  current  Forest  Plan.  Over  the  past 
decade,  the  shortfall  has  risen  to  nearly 
80,000  acres.  The  viability  of  species 
dependent  on  such  habitats  needs  to  be 
reevaluated. 

c.  Prescribed  Burning 

EPA  will  soon  establish  new  National 
Ambient  Air  Quality  Standards  for 
ozone  and  particulate  matter  2.5 
microns  and  smaller  in  size.  One  or 
more  "non-attainment"  areas  for  one  or 
both  of  these  pollutants  may  be 
designated  near  or  partially 
encompassing  the  Ouachita  National 
Forest.  Projections  of  desired  and 
feasible  levels  of  annual  prescribed 
burning  may  need  to  be  adjusted  based 
on  these  new  circumstances. 

d.  Transportation  System 

New  direction  for  National  Forest 
transportation  system  planning  was 
issued  in  January*  of  2001.  In  May.  an 
interim  directive  delayed 
implementation  of  the  new  regulations 
until  2002.  The  Ouachita  National 
Forest  will  start  implementing  the  new 
direction  concerning  roads  analysis  this 
year,  including  initiation  of  a  forest- 
wide  roads  analysis.  Doing  so  will  bring 
even  greater  focus  on  roads  maintenance 
needs,  opportunities  to  obliterate 
uimeeded  roads,  and  public  interest  in 
motorized  access  to  this  national  forest. 
The  decision  to  revise  the  forest  plan 
must  be  informed  bv  a  roads  analysis 
(36  CFR  212.5). 


2  Roadless  Areas.  Recreation  Seeds 
and  Conflicts.  Motorized  Access 

a.  Roadless  Areas 

Six  inventoried  roadless  areas  within 
the  Ouachita  National  Forest  were 
identified  in  the  Forest  Ser\ice's  FEIS, 
Roadless  Area  Conser\'ation.  dated 
November  2000.  The  Forest  Plan  for  the 
Ouachita  National  Forest  currently 
prohibits  or  strictly  limits  road 
construction  in  these  six  roadless  areas, 
and  no  timber  sales  have  been  planned 
in  recent  years  in  these  areas  These  six 
areas  and  two  additional  roadless  areas 
in  McCurtain  Co  .  Oklahoma,  will  be 
evaluated  as  potential  wilderness  areas 
during  Forest  Plan  revision  per  36  CFR 
219.17,  Any  other  lands  meetmg  the 
criteria  for  inventoried  roadless  areas 
will  also  be  evaluated. 

b.  Recreation  Opportunities 

According  to  Report  4  of  the  Ozark- 
Ouachita  Highlands  Assessment. 
"Demand  for  nearly  all  categories  of 
recreational  activities  is  expected  to 
increase  in  the  next  decade.  Researchers 
project  that  the  increase  in  the 
Highlands  will  be  greater  than  the 
national  average.  Recreational  activities 
with  the  largest  projected  increases  in 
both  percentage  of  the  population  and 
number  of  people  participating  include 
sightseeing,  picnicking,  visiting 
historical  sites,  and  visiting  beaches  or 
other  water  sites."  Horseback  riding  and 
off-highway  vehicle  use  are  also 
expected  to  increase.  These  demands 
and  uses  may  increase  the  rate  of  user 
conflicts  and  environmental  problems. 
In  addition  to  the  kinds  of  conflicts  and 
problems  associated  with  dispersed 
recreation  activities,  there  are  major 
concerns  about  developed  recreation 
areas  on  the  Ouachita  National  Forest. 
Because  of  their  age  and  hea\->'  use, 
many  of  these  recreational  facilities  are 
deteriorating.  Lack  of  funds  to  maintain 
and  repair  them  may  point  to  a  need  to 
close  some  areas  and  strictly  limit 
designation  of  new  ones. 

c.  Off-Highway  Vehicle  Use 

Cross-country  off-highway  vehicle 
(OHV)  travel  is  presently  allowed  over 
large  portions  of  the  Ouachita  National 
Forest.  Areas  of  concentrated  use  where 
OHV  impacts  pose  persistent  problems 
include  Wolf  Pen  Gap.  Little  Missouri 
River  watershed,  the  Lake  Ouachita 
area.  Poteau  Mountain  Wilderness,  and 
some  power  line  rights  of  way.  There  is 
no  common  understanding  (externally 
or  internally)  of  what  constitutes 
"resource  damage"  due  to  OHVs  [i.e.. 
what  is  and  isn't  acceptable).  User 
conflicts,  such  as  those  experienced 
when  some  hunters  and  hikers 
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encounter  OHV  riders  are  increasing,  as 
is  demand  for  OHV  access.  Current 
Forest  Plan  direction  includes 
guidelines  to  "provide  for  off-road 
vehicle  use"  and  "designate  special 
areas  for  ORV  use."  More  specific 
guidance  many  be  needed. 

3.  Silvicuhuml  Practices 

When  uneven-aged  and  irregular 
even-aged  management  practices  were 
implemented  on  portions  of  the 
Ouachita  National  Forest  in  the  early 
1990s,  there  was  little  scientific 
information  concerning  the  feasibility  or 
environmental  consequences  of  such 
practices.  Now,  most  forest  managers 
have  10  or  more  years  of  experience 
with  these  silvjcultural  methods. 
Moreover,  multi-disciplinary  research 
focused  on  stand-level  silvicultural 
treatments  {alternatives  to  clearcutting) 
has  been  conducted  on  the  Ouachita 
National  Forest  since  1991.  Post- 
treatment  results  will  be  available 
during  Forest  Plan  revision  and  may 
point  to  needed  changes  in  the  Forest 
Plan.  The  mix  and  projected  annual  use 
of  silvicultural  practices  may  need  to  be 
reexamined. 

4.  Relationship  of  National  Forest 
Management  to  Local  Communities  and 
Economies 

The  National  Forest-Dependent  Rural 
Communities  Economic  Diversification 
Act  of  1990  directs  the  Forest  Service  to 
help  national  forest-dependent 
communities  organize,  plan,  and 
implement  actions  that  diversify  local 
economies  and  to  ensure  that  USDA- 
funded  community  action  plans  are 
consistent  with  national  forest  land  and 
resource  management  plans.  There  may 
be  a  need  to  reexamine  the  relationships 
between  national  forest  management 
direction  and  local  community 
development  (including  economic 
development)  needs. 

5.  Other  Needs  for  Change 

In  addition  to  addressing  the  needs 
for  change  described  in  parts  D.l. 
through  D.4.,  the  Proposed  Action  also 
includes  the  following: 

a.  Reevaluate  management  area 
definitions  and  boundaries. 

b.  Reevaluate  road  density  standards 
in  management  area  prescriptions. 

c.  Replace  the  current  Visual 
Management  System  with  the  national 
Scenery  Management  System  and 
consider  the  need  for  new  visual 
objectives. 

d.  Examine  and  update  land 
ownership  adjustment  needs  across  the 
Forest. 

e.  Consider  any  change  needed  to 
better  address  tribal  rights  and  needs. 


f.  Review  current  direction  for 
monitoring  and  evalaution  and  bring  it 
in  line  with  current  needs. 

g.  Update  the  research  needs 
identified  in  the  1990  Amended  Plan. 

h.  Evaluate  watershed  health  and 
consider  changes  in  standards  and 
guidelines  to  address  priority  needs. 

i.  Clarify  standards  For  identifying 
lands  suitable  for  timber  production  (as 
part  of  the  management  direction  for 
certain  management  areas)  and  review 
the  designation  of  lands  not  suited  for 
timber  production  (36  CFR  219.14(d)); 
for  the  Ouachita  National  Forest,  the 
required  ten-year  review  of  lands  not 
suitable  for  timber  production  is  being 
done  in  this  revision. 

j.  Re-determine  the  allowable  sale 
quantity  (ASQ)  for  timber. 

k.  Determine  whether  changes  are 
needed  in  definitions  and  forest  plan 
direction  for  riparian  areas  and 
streamside  management  zones. 

1.  Determine  whether  changes  are 
needed  in  management  direction  for 
existing  wild  and  scenic  river  corridors. 

m.  Review  forest  plan  direction 
concerning  old  growth  to  determine 
whether  it  is  consistent  with  Southern 
Region  direction. 

E.  Preliminary  Alternatives 

The  actual  alternatives  presented  in 
the  DEIS  will  portray  a  full  range  of 
responses  to  the  significant  issues.  The 
DEIS  will  examine  the  effects  of 
implementing  strategies  to  achieve 
different  desired  conditions  and  will 
develop  possible  management  objectives 
and  opportunities  that  would  move  the 
forest  toward  those  desired  conditions. 
A  preferred  alternative  will  be  identified 
in  the  DEIS.  The  range  of  alternatives 
presented  in  the  DEIS  will  include  one 
that  continues  current  management 
direction  and  others  that  will  address 
the  range  of  issues  developed  in  the 
scoping  process. 

F.  Involving  the  Public 

The  objective  in  this  process  for 
public  involvement  is  to  create  an 
atmosphere  of  opeimess  where  all 
members  of  the  public  feel  free  to  share 
information  with  the  Forest  Service  and 
its  employees  on  a  regular  basis.  All 
parts  of  this  process  will  be  structured 
to  maintain  opeimess  and  trust.  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from  tribal 
governments,  Federal,  State  and  local 
agencies,  and  other  individuals  and 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  utilized  in  the  preparation 
of  the  DEIS.  The  range  of  alternatives  to 
be  considered  in  the  EIS  will  be  based 
on  the  identification  of  significant 


issues,  management  concerns,  resource 
management  opportunities,  and  plan 
decisions.  Public  participation  will  be 
solicited  by  notifying  in  person  and/or 
by  mail,  known  interested  and  affected 
publics.  News  releases  will  be  used  to 
give  the  public  general  notice,  and 
public  scoping  meetings  will  be 
conducted  at  several  locations.  Public 
participation  will  be  sought  throughout 
the  plan  revision  process  and  will  be 
important  at  several  points  along  the 
way.  The  first  opportunity  to  conmient 
will  be  during  the  scoping  process  (40 
CFR  1501.7).  Scoping  includes 
identifying  additional  potential  issues 
(other  than  those  previously  described). 
The  second  step  is  to  identify  which 
issues  are  significant  and  which  have 
either  been  covered  by  prior 
environmental  review  or  are  non- 
significant for  revision,  the  list  of 
significant  issues  will  be  available  for 
public  review  and  comment  before  the 
DEIS  is  prepared.  Significant  issues  are 
used  to  develop  and  explore  Forest  Plan 
alternatives.  Finally,  the  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  [i.e.,  direct, 
indirect,  and  cumulative  effects)  will  be 
thoroughly  analyzed  and  disclosed  in 
the  DEIS,  which  will  be  available  for 
public  comment  for  at  least  90  days.  As 
part  of  the  first  step  in  scoping,  a  series 
of  public  opportunities  have  been 
scheduled  to  explain  the  planning 
process  and  provide  an  opportunity  for 
public  input.  Following  are  the 
proposed  locations  and  dates  for  these 
meetings:  Broken  Bow,  Oklahoma,  June 
3,  2002;  Poteau,  Oklahoma,  Jime  6, 
2002;  Hot  Springs,  Arkansas,  June  10, 
2002;  Mena,  Arkansas,  June  11,  2002. 

G.  Planning  Regulations 

The  Department  of  Agriculture 
published  new  planning  regulations  in 
November  2000.  Concerns  regarding  the 
ability  of  the  agency  to  implement  these 
regulations  prompted  a  review,  and 
another  revision  of  these  regulations  is 
now  being  developed.  On  May  10,  2001, 
Secretary  Veneman  signed  an  interim 
final  rule  allowing  Forest  Plan 
amendments  or  revisions  initiated 
before  May  9,  2002,  to  proceed  imder 
the  new  (November  2000)  plaiming  rule 
or  under  the  1982  planning  regiilations. 
The  Ouachita  National  Forest  Plan 
revision  will  be  initiated  under  the  1982 
planning  regulations. 

H.  Release  and  Review  of  EIS 

The  DEIS  is  expected  to  be  filed  with 
the  EPA  and  be  available  for  public 
comment  by  September  2004.  At  that 
time,  the  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register,  The  comment  period  will  be 
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90  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  FEIS 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model.  803 
F.2d  1016,'  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-Oday  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS.  To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also' helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statements.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the  NEPA 
at  40  CFR  1503.3  in  addressing  these 
points.  After  the  comment  period  on  the 
DEIS  ends,  the  comments  will  be 
analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  the 
FEIS.  The  FEIS  is  scheduled  to  be 
completed  in  September  2005.  the 
Responsible  Official  (the  Regional 
Forester,  Southern  Region,  1720 
Peachtree  Road,  NW.,  Atlanta,  Georgia 
30309)  will  consider  the  comments, 
responses,  and  environmental 
consequences  discussed  in  the  FEIS 
together  with  all  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  revision.  The 
Responsible  Official  will  document  the 
decision  and  reasons  for  the  decision  in 
a  Record  of  Decision.  This  decision  may 
be  subject  to  appeal  in  accordance  with 
36  CFR  217. 


Dated:  April  25,  2002. 
R.  Gary  Pierson. 
.Acting  Deputy  Regional  Forester. 
[FR  Doc.  02-10779  Filed  4-30-02;  8:45  am) 
BILLING  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  l^nd  and  Resource 
Management  Plan  for  the  Ozari(-St. 
Francis  National  Forests  in  Arlcansas 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  for  revising  the 
Ozark-St.  Francis  National  Forests  Land 
and  Resource  Management  Plan 
(hereinafter  referred  to  as  the  Forest 
Plan)  pursuant  to  16  U.S.C.  1604(f)(5) 
and  USDA  Forest  Service  National 
Forest  System  Land  and  Resource 
Management  Planning  regulations.  The 
revised  Forest  Plan  will  supersede  the 
current  Forest  Plan,  which  the  Regional 
Forester  approved  July  29.  1986.  and 
has  been  amended  11  times. 

The  agency  invites  written  comments 
and  suggestions  within  the  scope  of  the 
analysis  described  below.  In  addition, 
the  agency  gives  notice  that  a  full 
environmental  analysis  and  decision- 
making process  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  on  this  Notice  of 
Intent  (NOI)  and,  specifically,  on  the 
scope  of  the  analysis  to  be  included  in 
the  EIS,  should  be  received  in  uTiting 
bv  August  2,  2002.  The  agencv  expects 
to  file  the  draft  EIS  (DEIS)  with  the 
Environmental  Protection  Agency  (EPA) 
and  make  it  available  for  public 
comment  in  2004.  The  Agency  expects 
to  file  the  final  EIS  (FEIS)  in  September 
of  2005. 

ADDRESSES:  Submit  written  comments 
to:  Ozark-St.  Francis  National  Forests. 
Planning,  605  West  Main  Street, 
Russellville,  Arkansas  72801.  Electronic 
mail  should  be  sent  to: 
r8.ozark.planning@fs.fed.  us 

FOR  FURTHER  INFORMATION  CONTACT: 

Der>'l  Jevons,  Forest  Planning  Tarn 
Leader,  at  479-968-2354.  Information 
will  also  be  posted  on  the  forest  web 
page  at  http:  //wwH'.fs.fed.us/oonf/ 
ozark/ planning/ planning.  The  Regional 
Forester  for  the  Southern  Region  located 
at  1720  Peachtree  Street,  NW,.  Atlanta, 
GA  30309,  is  the  Responsible  Official. 


Affected  Counties:  This  NOI  affects 
Baxter.  Benton,  Conway,  Crawford, 
Franklin.  lohnson.  Lee.  Logan.  Madison, 
Marion.  Neuion.  Phillips.  Pope.  Searcy. 
Stone.  Van  Burden.  Washington,  and 
Yell  counties  in  Arkansas. 

SUPPLEMENTARY  INFORMATION: 

A.  Background  Information 

I.  The  Hole  of  Forest  Plans 

National  Forest  System  resource 
allocation  and  management  decisions 
are  made  in  two  stages.  The  first  stage 
is  the  Forest  Plan,  which  involves  the 
establishment  of  management  direction 
by  allocating  lands  and  resources  within 
the  plan  area  to  various  uses  or 
conditions  through  management  areas 
and  management  prescriptions.  The 
second  stage  is  plan  implementation 
through  approval  of  project  decisions, 
forest  Plans  do  not  compel  the  agency 
to  undertake  any  site-specific  projects; 
rather,  they  establish  overall  goals  and 
objectives  (or  desired  resource 
conditions)  that  the  individual  national 
forest  will  strive  to  meet.  Forest  Plans 
also  establish  limitations  on  what 
actions  may  be  authorized  and  what 
conditions  must  be  met  during  project 
decision-making. 

Agency  decisions  in  Forest  Plans  do 
the  following: 

a.  Establish  forest-wide  multiple-use 
goals  and  objectives  (36  CFR  219,1  l(bl). 

b  Establish  management  areas  and 
management  area  direction  through  the 
application  of  management 
prescriptions  and  multiple-use 
prescriptions  (36  CFR  219.11(c)). 

c.  Establish  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

d.  Establish  forest-wide  management 
requirements  (standards  and  guidelines) 
(36  CFR  219.13  to  219,27), 

e.  Determine  the  suitability  and 
potential  capability  of  lands  for  resource 
production.  This  includes  identifying 
lands  not  suited  for  timber  production 
and  establishment  of  allowable  sale 
quantity  (36  CFR  219.14). 

f.  Where  applicable,  recommend 
official  designation  of  special  areas  such 
as  wilderness  (36  CFR  219,17)  and  wild 
and  scenic  rivers  to  Congress, 

g.  Where  applicable,  designate  those 
lands  administratively  available  for  oil 
and  gas  leasing  and.  when  appropriate, 
authorize  the  Bureau  of  Land 
Management  to  offer  specific  lands  for 
leasing,  (36  CFR  228.102(d)  and  (e)). 

Note:  The  above  cilations  are  from  the  1982 
36  CFR  219  planning  regulations.  See  also 
.section  G. 
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2.  The  Beginning  of  the  Forest  Plan 
Revision  Effort  for  the  Ozark-St.  Francis 
National  Forests 

For  the  Forest  Plan  revision,  an  effort 
was  made  to  first  define  the  current 
situation  and  estimate  the  "need  for 
change."  A  key  part  of  defining  the 
current  situation  was  the  Ozark- 
Ouachita  Highlands  Assessment.  On 
October  16.  1996,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
61.  No.  201)  that  identified  the 
relationships  between  the  Ozark- 
Ouachita  Highlands  Assessment  and 
Forest  Plan  revisions  for  the  National 
Forests  in  Arkansas.  Missouri,  and 
Oklahoma.  In  addition  to  reviewing  the 
results  of  this  broad-scale  assessment 
and  the  draft  conclusions  of  a  more 
recent  assessment  (described  below),  the 
Forests  evaluated  the  "initial  need  for 
change"  using  the  experience  of 
employees  responsible  for 
implementing  the  Forest  Plan  as  well  as 
the  resuhs  of  the  mid-plan  review, 
monitoring,  research,  and  public 
comments  received  from  1990  through 
early  2002.  These  evaluations  are  the 
basis  for  the  preliminary  issues  and 
proposed  actions  identified  in  this 
notice.  Additional  issues  or  topics  will 
be  developed  as  needed  to  respond  to 
public  comments  received  in  response 
to  this  NOI  and  subsequent  scoping 
efforts. 

3.  The  Ozark-Ouachita  Highlands 
Assessnrient  and  the  Southern  Forest 
Resource  Assessment 

The  U.S.  Forest  Service  and  many 
other  agencies  participated  in  the 
prepeiration  of  the  Ozark-Ouachita 
Highlands  Assessment,  which 
culminated  in  a  final  summary  and  four 
technical  reports  that  were  made 
available  to  the  public  in  early  2000 
(available  at  the  Forest  Plan  web  page 
address  provided  near  the  beginning  of 
this  document).  This  Assessment 
included  national  forest  system  lands 
and  private  lands  within  the  highlands 
of  Arkansas.  Missouri,  and  Oklahoma. 

The  Assessment  facihtated 
ecologically  based  approaches  to  public 
land  management  in  the  Ozark-Ouachita 
Highlands  by  collecting  and  analyzing 
broadscale  biological,  physical,  social, 
and  economic  data.  The  Assessment 
supports  the  revision  of  the  Forest  Plan 
by  describing  how  the  lands,  resources, 
people,  and  management  of  the  national 
forests  interrelate  within  the  larger 
context  of  the  Ozark-Ouachita 
Highlands  area.  This  Assessment, 
however,  is  not  a  "decision  document" 
and  it  did  not  involve  the  National 
Environmental  Policy  Act  (NEPA) 
process. 


The  Southern  Forest  Resource 
Assessment  was  initiated  in  May  1999 
to  examine  the  status,  trends,  and 
potential  future  of  southern  forests.  The 
USDA  Forest  Service  led  the  effort  in 
cooperation  with  the  U.S.  Fish  and 
Wildlife  Service,  EPA,  Tennessee  Valley 
Authority,  and  southern  States 
represented  by  their  forestry  and  fish 
and  wildlife  agencies.  This  Assessment 
addresses  the  sustainability  of  southern 
forests  in  light  of  increasing 
urbanization  and  timber  harvests, 
changing  technologies  (including  chip 
mills),  forest  pests,  climatic  changes, 
and  other  factors  that  influence  the 
region's  forests.  In  late  2001,  draft 
reports  from  the  Southern  Forest 
Resource  Assessment  were  made 
available  to  the  public.  Some  of  these 
findings  will  be  incorporated  into  the 
revised  Forest  Plan. 

4.  Relationship  of  the  Forest  Plan 
Revision  for  the  Ozark-St.  Francis 
National  Forests  to  Revision  Efforts  for 
the  Mark  Twain  and  the  Ouachita 
National  Forests 

Forest  Plan  revision  will  be 
conducted  simultaneously  on  these 
national  forests.  The  Forests  anticipate 
that  a  separate  EIS  and  revised  Forest 
Plan  will  be  produced  for  each 
administrative  unit.  The  respective 
Forest  Supervisors  have  agreed  to 
coordinate  the  revisions  when  feasible 
and  practical.  The  respective  plaiming 
teams  will  work  together  to  address 
common  issues. 

5.  The  Role  of  Scoping  in  Revising  the 
Land  and  Resource  Management  Plan 

This  NOI  includes  a  description  of 
"Preliminary  Issues"  and  "Proposed 
Actions"  for  the  revision  of  the  Forest 
Plan  of  the  Ozark-St.  Francis  National 
Forests.  The  Proposed  Actions  concern 
one  or  more  of  the  plan  decisions 
identified  in  the  purpose  and  need. 
Scoping  to  receive  public  comments  on 
the  preliminary  issues  and  proposed 
actions  will  begin  following  the 
publication  of  this  NOI.  Public 
comments  received  during  this  period 
will  be  used  to  further  define  the 
preliminary  issues  that  should  be 
addressed,  the  Forest  Plan  decisions 
that  need  to  be  analyzed  (the  "proposed 
actions"  and  "need  for  change"),  and 
the  range  of  alternatives  that  will  be 
developed.  For  more  information  on 
how  the  public  can  become  involved 
during  the  scoping  period,  see  Section 
F  of  this  NOI. 

B.  Purpose  and  Need  for  Action 

The  purpose  for  revising  the  Forest 
Plan  comes  from  the  requirements  for 
land  and  resource  management 


planning  in  the  National  Forest 
Management  Act  (NFMA)  and  the 
implementing  regulations  contained  in 
36  CFR  219.  According  to  36  CFR 
219.10(g).  Forest  Plans  are  ordinarily 
revised  on  a  10-15  year  cycle.  The  need 
to  revise  this  Forest  Plaii  is  also  driven 
by  the  changing  conditions  identified  in 
the  Ozark-Ouachita  Highlands 
Assessment,  the  Southern  Forest 
Resource  Assessment,  and  ongoing 
monitoring  and  evaluation  results. 

C.  Preliminary  Issues 

Preliminary  issues  for  the  Ozark-St. 
Francis  National  Forests  plan  revision 
focus  on  parts  of  the  current  Forest  Plan 
where  change  may  be  needed.  The 
preliminary  issues  were  derived  from: 
the  Ozark- Highlands  Assessment,  the 
Southern  Forest  Resource  Assessment, 
internal  comments  from  forest 
managers,  results  of  monitoring,  the 
mid-plan  review,  and  a  series  of  public 
meetings.  The  proposed  actions  in 
section  D  give  a  detailed  description  of 
why  the  issues  were  developed. 

1 .  Mix  of  Developed  Recreation  : 
Opportunities 

The  Forest  needs  to  determine  the 
type  of  development,  settings,  and 
services  to  provide  in  the  next  15  years. 

2.  Public  Access  and  Dispersed 
Recreation  Opportunities 

The  Forest  needs  to  determine  the 
combination  of  land  allocation  for 
motorized  and  non-motorized  trail  and 
road  access  to  minimize  conflict  among 
users,  provide  recreation  opportvuiities, 
and  protect  the  resources. 

3.  Special  Areas 

The  Forest  needs  to  determine  what 
special  areas  are  needed.  Some 
examples  are:  wild  and  scenic  rivers, 
special  interest  areas,  wilderness,  scenic 
bjrways,  research  natural  areas  (RNAs), 
and  experimental  forests. 

4.  Ecosystem  Health  and  Sustainability 

The  Forest  needs  to  determine  what 
actions  and  land  allocations  are  needed 
to  insure  the  health  of  ecosystems  while 
considering  plant,  animal,  and  human 
interaction. 

5.  Relationship  of  NFMA  to 
Communities  and  Economies 

The  issue  is  how  to  balance  the 
economic  and  social  needs  of  the  public 
while  managing  for  forest  health  and 
sustainability. 

D.  Proposed  Actions 

The  following  proposed  actions  are 
being  considered  for  revision  in  the 
Forest  Plan.  Each  was  placed  into  one 
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of  two  categories:  (1)  Actions 
appropriate  for  inclusion  in  the  revision 
because  of  laws  or  regulation.  (2) 
Actions  identified  based  on  information 
found  in  monitoring  reports,  insight 
from  Forest  Service  employees 
regarding  the  effectiveness  of  the 
current  Plan,  and  public  demand. 

1.  Actions  Appropriate  for  Inclusion  in 
the  Forest  Plan  Revision 

The  following  topics  will  be  included 
in  the  Forest  Plan  revision  because  law 
and/or  regulation  require  them  to  be 
considered  in  all  Forest  Plan  revisions: 

a.  Wild  and  Scenic  Rivers 

The  Wild  and  Scenic  Rivers  Act  of 
1968  was  enacted  to  protect  and 
preserve,  in  their  free-flowing  condition, 
certain  selected  rivers  of  the  nation  and 
their  immediate  environments.  The  Act 
established  the  National  Wild  and 
Scenic  Rivers  System,  designated  rivers 
to  be  included  in  the  system, 
established  policy  for  managing 
designated  rivers,  and  prescribed  a 
process  for  designating  additional  rivers 
to  the  system.  The  Act,  in  Section 
5(d)(1),  requires  consideration  of 
potential  additions  to  the  National 
System  as  part  of  the  ongoing  planning 
process. 

The  1986  Forest  Plan  determined  the 
rivers  identified  by  the  Department  of 
the  Interior  through  the  Nationwide 
Rivers  Inventory  (1982)  were  eligible  for 
further  study.  Iii  April  1987,  the  Forest 
completed  Amendment  2  to  the  Forest 
Plan,  which  classified  each  eligible  river 
and  established  direction  to  protect 
those  rivers  until  a  suitability  study 
could  be  completed.  The  Forest 
completed  the  sustainability  study  in 
1991.  The  FEIS  and  Study  Report 
evaluated  13  rivers,  and  recommended 
six.  On  April  23,  1992,  Congress 
amended  the  Wild  and  Scenic  Rivers 
Act,  adding  the  six  recommended  rivers 
into  the  Wild  and  Scenic  Rivers  System. 
The  Forests  will  review  other  rivers  to 
see  if  they  may  be  eligible  for  further 
study. 

b.  Wilderness  Recommendation 

Forest  Service  policy  and  regulations 
in  36  CFR  219.17.  require  that  roadless 
areas  be  evaluated  and  considered  for 
recommendation  as  potential  wilderness 
during  the  forest  planning  process.  The 
Ozark-St.  Francis  National  Forests 
currently  have  five  wilderness  areas. 
Management  Area  1  of  the  1986  Forest 
Plan  provides  direction  for  these  areas. 
These  wildernesses  were  originally 
identified  in  the  Roadless  Area  Review 
and  Evaluation,  known  as  RARE  II. 
There  are  approximately  73,000  acres 
left  from  RARE  II  not  designated  as 


wilderness.  This  land  was  identified  in 
a  set  of  inventoried  roadless  area  maps 
contained  in  the  Forest  Ser\'ice  Roadless 
Area  Conservation.  FEIS.  Volume  2, 
dated  November  2000.  Forest  Service 
interim  direction  1920-2001-1,  dated 
December  14,  2001,  stated  lands 
remaining  from  the  RARE  II  inventon,' 
would  be  re-evaluated  for  roadless  area 
characteristics  during  the  Forest  Plan 
revision  process.  The  proposed  action  is 
for  the  Forest  to  evaluate  these  lands  as 
well  as  any  other  lands  that  meet  the 
criteria  for  inventoried  roadless  areas  for 
potential  wilderness  area  consideration. 

c.  Reevaluation  of  Lands  Not  Suited  for 
Timber 

NFMA  and  its  implementing 
regulations  require  identification  of 
lands  suitable  for  timber  management. 
The  revision  process  provides  an 
opportunity  to  reassess  and  better  define 
lands  suitable  for  timber  management 
and  to  account  for  changes  in  land 
status  and  uses.  The  revision  will  also 
use  technology  (such  as  CIS  data)  that 
was  not  available  during  development 
of  the  original  Forest  Plan.  The 
proposed  action  is  to  better  define 
which  lands  are  suited  for  timber 
production  and  make  appropriate 
adjustments. 

2.  Need  for  Change — Proposed  Actions 

The  following  proposed  actions  will 
be  included  in  the  revision  based  on  the 
following:  information  found  in 
monitoring  reports,  insight  from  Forest 
Service  employees  and  their  experience 
with  the  current  Plan,  new  direction 
and  policy,  the  results  from  the  Ozark- 
Highlands  Assessment,  and  a  series  of 
public  meetings. 

•Ecosystem  Sustainability 

a.  Oak  Decline  and  Oak  Mortality: 
Oak  Decline  is  occurring  throughout  the 
oak  component  of  the  forest  due  to 
advanced  age,  low  site  index,  and  three 
years  of  drought.  These  factors  have  led 
to  an  unprecedented  insect  epidemic  of 
red  oak  borer,  which  has  caused 
significant  mortality  on  approximately 
300,000  acres. 

At  present  the  primar>'  areas  of 
mortality  are  located  on  the  Pleasant 
Hill,  Bayou,  and  Boston  Mountain 
Ranger  Districts.  Trees  are  being  killed 
on  all  sites  and  in  all  age  classes  due  to 
the  epidemic  proportions  of  the  insect 
population.  The  Forest  has 
approximately  700,000  acres  of  mature 
hardwood  forest.  Red  oaks  occur  in 
about  95%  of  the  hardwood  forest.  The 
Forest  Plan  does  not  address  oak  decline 
or  mortality.  The  proposed  action  is  to 
develop  management  plan  direction  to 


improve  forest  health  and  restore  the 
oak  ecosystem. 

b.  Silvicultural  Practices:  During  plan 
development  for  the  1986  Forest  Plan 
and  during  the  appeal  to  the  Plan  in 
1991.  the  public  raised  many  questions 
concerning  the  types  of  silvicultural 
systems  being  proposed.  At  that  time, 
there  was  little  in  the  way  of  published 
research  to  support  the  effectiveness  of 
silvicultural  practices  on  the  Ozark-St. 
Francis  National  Forests.  Since  that 
time,  much  has  been  learned. 
Monitoring  has  provided  valuable 
insight  for  determining  what  does  and 
does  not  work  regarding  reforestation 
practices.  Research  conducted  through 
the  Southern  Research  Station  and  the 
Ouachita/Ozark  NFs  has  improved  our 
understanding  of  shade  tolerance, 
species  composition,  and  stand 
dynamics.  In  addition,  an  increased 
emphasis  on  prescribed  fire  and  the 
development  of  new  herbicides  with 
better  effectiveness  require  evaluation 
for  inclusion  in  this  plan  revision.  The 
proposed  action  is  to  revise  and  update 
silvicultural  practices  available  to  forest 
managers. 

c.  Management  Area  Boundaries:  The 
current  Forest  Plan  divided  the  Forest 
into  eight  management  areas  based  on 
similar  management  direction  The 
proposed  action  is  to  re-evaluate  the 
effectiveness  of  these  designations. 

d.  Ecological  Monitoring:  Since  the 
1986  Forest  Plan,  knowledge  of 
ecological  interactions  has  grown. 
Strategies  for  monitoring  and  evaluating 
effects  of  forest  management  on 
ecosystems  need  to  be  re-evaluated  in 
light  of  increased  knowledge.  Revisions 
of  these  strategies  would  include 
revising  the  list  of  Management 
Indicator  Species  (MIS)  The  proposed 
action  is  to  revise  the  monitoring 
requirements. 

e.  Wildlife  Management  Practices:  The 
knowledge  about  managing  wildlife 
from  an  ecological  perspective  has 
increased  since  the  1986  Forest  Plan 
Restoration  of  certain  ecosystems 
through  timber  management  and 
prescribed  fire  could  supplement  or 
replace  the  current  food  plot  concept. 
Forest  age  class  distribution  is  heavily 
weighted  toward  the  older  age  classes, 
which  in  turn  has  negatively  affected 
wildlife  species  dependent  upon  early 
and  mid-seral  habitat.  Loss  of  the  red 
oak  on  much  of  the  Forest  will 
negatively  affect  species  dependent 
upon  mast.  Silvicultural  prescriptions 
designed  to  balance  age  classes,  re- 
established the  red  oak.  and  create  early 
serai  habitat  need  to  be  considered  The 
proposed  action  is  to  develop  wildlife 
management  practices  incorporating 
ecological  concepts. 
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f.  Prescribed  Burning:  The  1986  Plan 
did  not  recognize  fire  dependent 
ecosystems.  It  is  now  recognized  ttiat 
fire  played  a  significant  role  in  the 
development  of  the  vegetation  on  the 
Ozark-St.  Francis  National  Forests. 
Landscape  scale  burning  is  a  common 
practice  for  many  forests  today.  This 
technique  is  more  efficient  and 
incorporates  the  concepts  of  ecosystem 
management  in  sustaining  forest  health. 
In  order  to  bum  larger  areas,  some  of  the 
standards  in  the  Plan  need  to  be 
reviewed.  The  proposed  action  is  to 
provide  for  landscape  scale  burning  and 
to  recognize  fire  as  a  management  tool 
needed  to  sustain  the  forest. 

g.  Riparian  Areas:  Areas  next  to  lakes, 
perennial,  ephemeral,  and  intermittent 
streams  on  the  Ozark-St.  Francis 
National  Forests  are  important  for 
protecting  water  quality,  fish,  and  other 
aquatic  resources.  Riparian  areas  are 
complex  ecosystems  that  provide  food, 
habitat,  and  movement  corridors  for 
both  water  and  land  animal 
communities.  Streamside  management 
zones  (SMZs)  are  needed  to  help 
minimize  nonpoint  soiu-ce  pollution  to 
surface  waters,  and  manage  these 
important  areas.  The  Ozark-St.  Francis 
National  Forests'  current  direction  as 
outlined  in  Amendment  5  of  the  Forest 
Plan  is  hard  to  implement  for  ephemeral 
streams.  The  proposed  action  is  to 
revise  the  Plan  to  incorporate  riparian 
area  management  direction  and  to 
insiu-e  SMZ  standards  can  be 
implemented. 

h.  Natural  Processes:  During  the  past 
15  years,  the  Forest  has  experienced  a 
number  of  catastrophic  events  such  as 
fire,  windstorms,  floods,  and  insect 
damage.  It  is  recognized  that  although 
they  appear  catastrophic,  these  events 
are  part  of  natural  processes.  The 
current  Forest  Plan  does  not  provide 
any  direction  or  guidance  for  addressing 
these  events.  The  proposed  action  is  to 
provide  management  guidelines  that 
work  with  natural  processes  and 
recognize  how  catastrophic  disturbances 
can  contribute  to  forest  health  and 
productivity. 

Recreation  Management:  The  Ozark- 
St.  Francis  National  Forests  are 
managed  to  provide  a  variety  of 
recreational  opportunities  within  a  wide 
range  of  settings.  The  demand  for  new 
recreational  opportunities  including 
OHV/motorcycle  use  rock  climbfng, 
horseback  riding,  canoeing,  kayaking, 
and  full-service  campsites  has  increased 
dramatically  in  the  past  decade.  Trends 
indicate  traditional  recreational 
opportunities,  including  hunting, 
fishing,  hiking,  and  primitive  camping 
are  expected  to  continue  in  popularity. 
Direction  is  needed  to  address  trail 


compatibility  with  other  uses  and  where 
these  uses  should  occur. 

Customer  satisfaction  needs  to  be  a 
monitoring  tool.  Many  areas  are  being 
used  beyond  capacity  and  resource 
damage  is  occurring.  The  Limits  of 
Acceptable  Change  (LAC)  process  could 
be  applied  to  scenic  rivers,  special 
areas,  and  heavily  used  dispersed  areas. 
The  proposed  action  is  to  provide  new 
direction  that  responds  to  demand, 
demographics,  marketing  strategy,  and 
recreational  business  management 
principles. 

Recreation  Opportunity  Spectrum 
(ROS):  ROS  is  used  to  classify  varieties 
of  outdoor  recreational  opportunities. 
The  Forest  Plan  references  ROS 
acreages,  but  does  not  use  it  to  describe 
different  settings  or  opportunities.  ROS 
can  be  part  of  the  description  of  the 
desired  future  condition  (DFC).  It  can 
also  be  used  for  allocating  and 
separating  conflicting  or  competing 
uses.  Establishing  ROS  will  help  with 
travel  management  planning,  which 
influences  the  opportimities  for  various 
activities.  The  proposed  action  is  to 
identify  the  ROS  allocation  for  each  area 

of  the  Forest. 

Scenery  Management;  The  1974 
Visual  Quality  Objective  System  (VQO) 
used  in  the  Forest  Plan  needs  to  be 
replaced  with  the  Scenery  Management 
System  (SMS).  VQO  used  scenery  to 
mitigate  the  effects  of  management 
actions.  SMS  recognizes  scenery  as  a 
resource.  SMS  will  establish  overall 
resource  goals  and  objectives  to  monitor 
the  scenic  resource.  The  proposed 
action  is  to  implement  SMS  and 
recognize  scenery  as  a  resource. 
Public  Access  and  Dispersed 
Recreation:  A  number  of  roads  have 
been  obliterated  or  closed  in  the  last 
decade  using  earthen  mounds,  gates, 
and  signs.  The  current  Forest  Plan  off- 
highway-vehicle  (OHV)  direction 
prohibits  cross-country  travel.  In  the 
past  year,  there  has  been  a  renewed 
emphasis  to  enforce  the  current  policy. 
The  closing  of  roads  and  emphasis  on 
enforcing  the  OHV  policy  has  received 
much  attention.  Closing  areas  to 
motorized  use  affects  traditional  access 
that  many  perceive  as  reducing 
recreational  opportunities.  Others  in  the 
public  want  areas  to  be  managed  as  non- 
motorized  uses  to  increase  opportunities 
for  solitude.  Forest  Service  concerns 
include  lack  of  budgets  to  maintain  the 
current  road  system,  impacts  to  the  soil 
and  water  resources,  and  impacts  to 
wildlife  populations  and  habitat.  The 
proposed  action  is  to  determine  the 
combination  of  land  allocation  for 
motorized  and  non-motorized  trail 
opportunities  and  road  access  to 
minimize  conflict  among  users,  provide 


recreation  opportunities,  and  protect  the 
resources. 

Special  Areas 

a.  Specio/ /nterest  ^reas;  The  1986 
Forest  Plan  designated  Management 
Area  7  as  Special  Interest  Areas  (SIAs). 
These  areas  total  approximately  23,000 
acres  and  have  unique  scenic, 
geological,  botanic^,  or  cultural  values. 
The  proposed  action  is  to  identify 
potential  additional  special  interest 
areas. 

b.  Scenic  Byways:  The  Ozark-St. 
Francis  National  Forests  have  six  scenic 
byways.  Each  of  these  has  unique 
characteristics,  which  need  to  be 
maintained.  Corridor  managements 
objectives  need  to  be  defined.  This  may 
include  such  things  as  tiimout  lanes, 
vistas,  and  vegetation  management 
guidelines.  There  may  be  other 
highways  that  need  consideration.  The 
proposed  action  is  for  the  Plan  to 
provide  direction  that  will  protect  and 
enhance  the  qualities  of  the  scenic 
byways  and  determine  if  other  byways 
should  be  nominated. 

c.  Other  Special  Areas:  Other  special 
areas  on  the  Forests  include  Research 
Natural  Areas  (RNAs)  and  experimental 
forests.  The  current  Plan  has  two  RNAs: 
Turkey  Ridge  (373  acres)  on  the  St. 
Francis  National  Forest  and  Dismal 
Hollow  (2,077  acres)  on  the  Ozark 
National  Forest.  The  Ozark-St.  Francis 
National  Forests  also  have  two 
experimental  forests,  the  700-acre  Henry 
Koen  Experimental  Forest  and  the 
4,200-acre  Sylamore  Experimental 
Forest.  Both  of  these  areas  are 
administered  by  the  Southern  Research 
Station  (SRS).  The  need  for  additional 
RNAs  and  the  continued  need  for 
experimental  forests  will  be  determined 
by  the  revision  in  coordination  with  the 
SRS. 

Lands  and  Special  Uses:  The  current 
Plan  outlined  a  schedule  of  proposed 
land  acquisitions  and  identified  them 
on  a  map.  Experience  over  the  last  15 
years  has  shown  this  to  be  too 
restrictive.  Unanticipated  acquisition 
and  disposal  opportunities  have 
occurred  over  the  last  15  years.  The  Plan 
should  provide  broad  direction  on 
acquisition  and  disposal  goals, 
objectives,  and  priorities.  The  process 
needs  to  be  streamlined  to  meet  public 
expectations.  Lack  of  funding  for 
landlines  is  leading  to  many  unsolved 
trespass  cases  and  makes  ROW  (right-of- 
way)  acquisition  difficult.  There  are 
opportunities  to  consolidate  corridors  in 
special  uses  for  electric  lines  and  other 
utilities.  The  proposed  action  is  to 
provide  better  direction  for  lands  and 
special  uses. 


Federal  Register /  Vol.  67,  No.  84 /  Wednesday,  May  1,  2002 /Notices 


21629 


E.  Preliminary  Alternatives 

The  actual  alternatives  presented  in 
the  DEIS  will  portray  a  hill  range  of 
responses  to  the  significant  issues.  The 
DEIS  will  examine  the  effects  of 
implementing  strategies  to  achieve 
different  desired  future  conditions  and 
will  develop  possible  management 
objectives  and  opportunities  that  would 
move  the  forests  toward  those  desired 
conditions.  A  preferred  alternative  will 
be  identified  in  the  DEIS.  The  range  of 
alternatives  presented  in  the  DEIS  will 
include  one  that  continues  current 
management  direction  and  others  that 
will  address  the  range  of  issues 
developed  in  the  scoping  process. 

F.  Involving  the  Public 

The  objective  in  the  public 
involvement  process  is  to  create  an 
atmosphere  of  openness  where  all 
members  of  the  public  feel  free  to  share 
information  with  the  Forest  Service  on 
a  regular  basis.  All  parts  of  this  process 
will  be  structured  to  maintain  this 
openness.  The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  individuals,  organization,  tribal 
governments,  and  federal,  state,  and 
local  agencies  that  may  be  interested  in 
or  affected  bv  the  proposed  action  (36 
CFR  219.6).  " 

Public  participation  will  be  solicited 
by  notifying  (in  person  and/or  by  mail) 
known  interested  and  affected  publics. 
News  releases  will  be  used  to  inform  the 
public  of  various  steps  of  the  revision 
process  and  locations  of  public 
involvement  opportunities.  Public 
participation  opportunities  include 
written  comments,  open  houses,  focus 
groups,  and  collaborative  forums. 

Public  participation  will  be  sought 
throughout  the  revision  process  but  will 
be  particularly  important  at  several 
points  along  the  way.  The  first  formal 
opportunity  to  comment  is  during  the 
scoping  process  (40  CFR  150.7).  Scoping 
includes:  (1)  Identifying  additional 
potential  issues  (other  than  those 
previously  described):  (2)  from  these, 
identifying  significant  issues,  those 
which  have  been  covered  by  prior 
environmental  review  or  those  which 
are  non-significant  for  the  plan  revision: 
(3)  exploring  additional  alternatives: 
and  (4)  identifv'ing  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.,  direct, 
indirect,  and  cumulative  effects).  Three 
public  meetings  are  scheduled  during 
the  scoping  process. 


Date 


Location 


Date 


Location 


June  13,  2002 
June  18,  2002 


Russellville,  AR. 
Jasper,  AR. 


June  20,  2002  Springdale.  AR 

G.  Planning  Regulations 

The  Department  of  Agriculture 
published  new  planning  regulations  on 
November  9.  2000.  A  USDA  Forest 
Service  review  of  this  planning  rule 
identified  concerns  with  the  ability  to 
implement  several  provisions  of  the 
2000  rule.  There  are  also  lawsuits 
challenging  the  2000  rule  that  may 
affect  its  implementation. 

To  address  these  problems,  the  Chief 
of  the  Forest  Ser\ice  has  started  a 
process  to  develop  a  revision  to  the 
November  2000  planning  rule.  On  May 
10,  2001,  Secretary'  Veneman  signed  an 
interim  final  rule  allowing  Forest  Plan 
amendments  or  revisions  initiated 
before  May  9,  2002.  to  proceed  under 
the  new  planning  rule  (November  2000) 
or  under  the  1982  planning  regulations. 
The  Ozark-St.  Francis  National  Forests 
will  proceed  under  the  1982  planning 
regulations  pending  future  direction  in 
revised  regulations. 

H.  Release  and  Review  of  the  EISs 

The  DEIS  is  expected  to  be  filed  with 
the  EPA  and  to  be  available  for  public 
comment  by  September  2004.  At  that 
time,  the  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register.  The  comment  period  will  be  3 
months  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  Reviewers  of  the  DEIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  \uclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  DEIS  stage 
but  that  are  not  raised  until  after 
completion  of  the  FEIS  may  be  waived 
or  dismissed  bv  the  courts.  City  of 
Angoon  v.  Model.  803  F.2d  1016.  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  3-month 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Federal  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 


To  assist  the  Forest  Service  in 
identif\'ing  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  NEPA  at  40  CFR  1503.3  in 
addressing  these  points.  After  the 
comment  period  on  the  DEIS  ends,  the 
comments  will  be  analyzed,  considered, 
and  responded  to  by  the  Forest  Ser\-ice 
in  preparing  the  FEIS.  The  scheduled 
completion  of  the  FEIS  is  bv  September 
2005.  The  Responsible  Official  will 
consider  the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  FEIS  together  with  all  applicable 
laws,  regulations,  and  policies  in 
making  a  decision  regarding  revision 
The  Responsible  Official  will  document 
the  decision  and  reasons  for  the 
decision  in  a  Record  of  Decision.  This 
decision  may  be  subject  to  appeal  in 
accordance  with  36  CFR  217. 

Dated:  .^p^l  25,2002, 
R.  Gray  Pierson, 
.■\cting  Deputy  Regional  Forester. 
|FR  Doc.  02-10778  Filed  4-30-02:  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  American  Communitv  Sur\'ev. 

Form  \'umber(sl:  ACS-1(2603),  ACS- 
1(2003)PR(SP),  ACS-l(GQ).  ACS-3(GQ). 
ACS-4(GQ).  ACS-290. 

Agency  Approval  dumber:  0607- 
0810. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden  1,927.300  hours. 

Xumber  of  Respondents:  3.063.000. 

Avg  Hours  Per  Response:  38  minutes. 

Seeds  and  Uses:  The  U.S.  Census 
Bureau  requests  authorization  from  the 
Office  of  Management  and  Budget 
(0MB)  to  conduct  the  American 
Community  Survey  (ACS)  starting  in 
November  2002.  The  Census  Bureau  has 
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been  developing  a  methodology  to 
collect  and  update  even'  year 
demographic,  social,  economic,  and 
housing  data  that  are  essentially  the 
same  as  the  "long-form"  data  that  the 
Census  Bureau  traditionally  has 
collected  once  a  decade  as  part  of  the 
decennial  census.  Federal  and  state 
goveriunent  agencies  use  such  data  to 
evaluate  and  manage  federal  programs 
and  to  distribute  funding  for  various 
programs  which  include  food  stamps, 
transportation  dollars,  and  housing 
grants.  State,  county,  and  community 
governments,  nonprofit  organizations, 
businesses,  and  the  general  public  use 
information  like  housing  quality, 
income  distribution,  joumey-to-work 
patterns,  immigration  data,  and  regional 
age  distributions  for  decisionmaking 
and  program  evaluation. 

Since  the  Census  Bureau  collects  the 
long-form  data  only  once  every  ten 
years,  the  data  become  out  of  date  over 
the  course  of  the  decade.  To  provide 
more  timely  data,  the  Census  Bureau 
developed  an  alternative  called 
Continuous  Measurement  (CM).  CM  is  a 
reengineering  effort  that  blends  the 
strength  of  small  area  estimation  with 
the  high  quality  of  current  surveys.  We 
realize  that  there  is  an  increasing  need 
for  data  describing  lower  geographic 
detail.  Currently,  the  decennial  census 
is  the  only  source  of  data  available  for 
small-area  levels.  In  addition,  there  is  an 
increase  in  interest  in  obtaining  data  for 
small  subpopulations  such  as  groups 
within  the  Hispanic,  Asian,  and 
American  Indian  populations,  the 
elderly,  and  children.  CM  will  provide 
current  data  throughout  the  decade  for 
small  areas  and  small  subpopulations. 

The  ACS  is  the  data  collection  vehicle 
for  CM.  After  years  of  development  and 
testing,  the  ACS  is  ready  for  full 
implementation  in  FY  2003.  The  ACS 
will  provide  more  timely  information 
for  critical  economic  planning  by 
governments  and  the  private  sector.  In 
the  current  information-based  economy, 
federal,  state,  tribal,  and  local 
decisionmakers,  as  well  as  private 
business  and  nongovernmental 
organizations,  need  current,  reliable, 
and  comparable  socioeconomic  data  to 
chart  the  future.  Without  the  ACS,  data 
users  will  have  to  use  data  collected 
during  Census  2000  for  the  next  ten 

years. 

The  ACS  demonstration  period  began 
in  1996  in  four  sites.  In  1997.  the  survey 
was  conducted  in  eight  sites  to  evaluate 
costs,  procedures,  and  new  ways  to  use 
the  information.  In  1998,  the  ACS 
expanded  to  include  two  counties  in 
South  Carolina  that  overlapped  with 
coimties  in  the  Census  2000  Dress 
Rehearsal.  This  approach  allowed  the 


Census  Bureau  to  investigate  the  effects 
on  both  the  ACS  and  the  census  due  to 
having  the  two  activities  going  on  in  the 
same  place  at  the  same  time.  In  1999, 
the  number  of  sites  was  increased  to  31 
comparison  sites.  The  purpose  of  the 
comparison  sites  was  to  give  a  good 
tract-by-tract  comparison  between  the 
1999-2002  ACS  cumulated  estimates 
and  the  Census  2000  long-form 
estimates  and  to  use  these  comparisons 
to  identif>'  both  the  causes  of  differences 
and  diagnostic  variables  that  tend  to 
predict  a  certain  kind  of  difference. 
In  2000-2002,  the  Census  Bureau 
conducted  the  Census  2000 
Supplementary  Survey,  the  2001 
Supplementary  Survey,  and  the  2002 
Supplementary  Survey  using  the  ACS 
methodology.  Each  of  these  surveys  had 
a  sample  of  approximately  700,000 
residential  addresses  per  year.  These 
surveys  were  conducted  to  study  the 
operational  feasibility  of  collecting  long- 
form  type  data  in  a  different 
methodology  from  the  deceimial  census, 
demonstrate  the  reliability  and  stabihty 
of  state  and  large  area  estimates  over 
time,  and  demonstrate  the  usability  of 
multivear  estimates. 

Beginning  in  November  2002.  the 
Census  Bureau  will  begin  full 
implementation  of  the  ACS  by 
increasing  the  sample  to  a  total  of 
250,000  residential  addresses  per  month 
in  the  50  states  and  the  District  of 
Columbia.  For  2003-2005,  the  ACS  will 
have  an  annual  sample  of  approximately 
3  million  households.  In  addition,  we 
will  select  approximately  3.000 
residential  addresses  per  month  in 
Puerto  Rico  and  refer  to  the  survey  as 
the  Puerto  Rico  Community  Survey. 

Affected  Public:  Individuals  or 
households. 

Frequency:  The  ACS  is  conducted 
monthly.  Respondents  are  required  to 
report  only  once. 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  Title  13  U.S.C. 
Sections  141.  193,  and  221. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6608,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov  I . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 


Dated:  April  26,  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-10718  Filed  4-30-02:  8:45  am] 
BILUNG  CODE  3510-q7-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Census  Bureau. 
Title:  2002  Economic  Census  Covering 
the  Mining  Sector. 

Form  Numbers):  MI-21101,  MI- 
21102.  MI-21201.  MI-21202,  MI-21203, 
MI-21204.  MI-21205,  MI-21206.  MI- 
21207,  MI-21208,  MI-21209,  MI-21210, 
MI-21211.  MI-21301.  MI-21302. 
Agency  Approval  Number:  None. 
Type  of  Request:  New  collection. 
Burden:  55,080  hours  in  FY  2003. 
Number  of  Respondents:  14,500. 
Avg  Hours  Per  Response:  3  hours  and 
50  minutes. 

Needs  and  Uses:  The  2002  Economic 
Census  covering  the  Mining  Sector  will 
use  a  mail  canvass,  supplemented  by 
data  from  Federal  administrative 
records,  to  measure  the  economic 
activity  of  approximately  25,000  mining 
establishments  classified  in  the  North 
American  Industry  Classification 
System  (NAICS).  The  mining  sector  of 
the  economic  census  distinguishes  two 
basic  activities:  mine  operation  and 
mining  support  activities.  The  economic 
census  will  produce  basic  statistics  for 
number  of  establishments,  shipments, 
payroll,  employment,  detailed  supplies 
and  fuels  consumed,  depreciable  assets, 
inventories,  and  capital  expenditures.  It 
also  will  yield  a  variety  of  subject 
statistics,  including  shipments  by 
product  line,  type  of  operation,  size  of 
establishments  and  other  industry- 
specific  measiu-es. 

The  mining  sector  is  an  integral  part 
of  the  economic  census  which  is  the 
major  source  of  data  about  the  structure 
and  functioning  of  the  United  States 
economy,  and  featxires  unique  industry 
and  geographic  detail.  The  economic 
census  provides  essential  information 
for  government,  industry,  business,  and 
the  general  public.  The  Federal 
Government  uses  the  information  from 
the  economic  census  as  an  important 
part  of  the  framework  for  the  national 
accounts,  input-output  measures,  key 
economic  indexes,  and  other  estimates 
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that  serve  as  the  factual  basis  for 
economic  policymaking,  planning,  and 
administration.  State  governments  rely 
on  the  economic  census  for 
comprehensive,  geographical  economic 
data  in  order  to  make  decisions 
concerning  policymaking,  planning,  and 
administration.  Finally,  industry, 
business,  and  the  general  public  use 
information  from  the  economic  census 
for  economic  forecasting,  market 
research,  as  benchmarks  for  their  own 
sample-based  surveys,  and  in  making 
business  and  financial  decisions. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandator}'. 

Legal  Authority:  Title  13  U.S.C, 
Sections  131  and  224. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129,  Department  of 
Commerce,  room  6608,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  26,  2002. 
Madeleine  Clayton, 

Departmental  Papenwrk  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-10719  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  351(M)7-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Census  Bureau. 

Title:  Current  Retail  Sales  and 
Inventory  Survev. 


Form  Numberlsj:  SM-44(00)S,  SM- 
44(00)SE.  SM-44(00)SS,  SM-i4(00)B. 
SM-44(00)BE,  SM^4(00)BS,  SM- 
44(00)L.  SM^4(00)LE.  SM-i4(00)LS. 
SM-45(00)S.  SM-45(00)SE.  SM- 
45(00)SS.  SM-45(00)B,  SM-45(00)BE, 
SM-45(00)BS,  SM-72(00)S.  SM-20(00)I. 
SM-20(00)L-Replacing  B-101(97)S,  B- 
101(97)B,  B-111(97)S,  B-111(97)B.  B- 
111(97)L.  B-113(97)I,  B-113(97)L. 

Agencv  Approval  \^umber:  0607- 
0717. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  14,761  hours. 

Xumber  of  Respondents:  9.41 7. 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  Tne  Current  Retail 
Sales  and  Inventor\'  Survey  provides 
estimates  of  monthly  retail  sales,  end-of- 
month  merchandise  inventories,  and 
quarterly  e-commerce  sales  of  retailers 
in  the  United  States  by  selected  kinds  of 
business.  Also,  it  provides  monthly 
sales  of  food  service  establishments.  The 
Bureau  of  Economic  Analysis  (BEA) 
uses  this  information  to  prepare  the 
National  Income  and  Products  Accounts 
and  to  benchmark  the  annual  input- 
output  tables.  Statistics  provided  from 
the  Current  Retail  Sales  and  Inventory 
Survey  are  used  to  calculate  the  gross 
domestic  product  (GDP). 

Estimates  produced  from  the  Current 
Retail  Sales  and  Inventory'  Survey  are 
based  on  a  probability  sample.  The 
sample  design  consists  of  one  fixed 
panel  where  all  cases  are  requested  to 
report  sales  and/or  inventories  each 
month. 

As  of  April  2001  (June  data  month), 
we  started  publishing  retail  sales  and 
inventory  estimates  on  the  North 
American  Industry  Classification 
System  (f  JAICS).  Prior  to  that  period, 
estimates  were  published  on  the 
Standard  Industrial  Classification  (SIC) 
basis.  As  a  result  of  NAICS,  we  will 
continue  to  collect  monthly  sales  on 
food  services  and  publish  a  retail  trade 
and  food  services  total  in  addition  to  a 
retail  trade  total.  NAICS  provides  a 
better  way  to  classify  individual 
businesses,  and  is  widely  adopted 
throughout  both  the  public  and  private 
sectors.  NAICS  is  more  relevant  as  it 
identifies  more  industries  that 
contribute  to  today's  growing  economy. 
NAICS  was  developed  by  the  United 
States,  Canada,  and  Mexico  in  order  to 


produce  comparable  data  between 
neighboring  countries. 

In  2000.  we  redesigned  our  current 
retail  forms  to  incorporate  a  new  series 
of  form  numbers,  and  to  include  the  e- 
commerce  screening  or  data  request  as 
a  separate  item  The  content  of  the 
forms  did  not  change:  therefore  there 
was  no  change  in  reporting  burden. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Monthly. 

Respondent's  Obligation  Voluntarv'. 

Legal  Authority:  Tixlc  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter. 
(202) 395-5103' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)482-3129.  Department  of 
Commerce,  room  6608.  14th  and 
Constitution  Avenue,  NW.  Washington. 
DC  20230  (or  via  the  Internet  at 
mclayton^doc.gov) 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated   .^pnl  26.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer. 

!FR  Doc  02-10720  Filed  4-30-02;  8:45  ami 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA) 

ACTION:  To  give  all  interested  parties  an 
opportunity  to  comment 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  March  20,  2002— April  18,  2002 


Firm  name 


Address 


Date 

petition 

accepted 


Product 


RST  &  B  Quilting  and  Bedding,  inc :  325  Greer  Road,  Florence,  SC  29506 


04/01. '02    Bedding  items,  comforters.  pilio\\  shams 
I      and  ruffles. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  March  20,  2002— April  18,  2002— 

Continued 


Firm  name 


Bulk  Lift  International,  Inc 
Acutek.  Inc  


Advantage  Control.  Inc  

Heartfelt  Connections.  Inc  

General  Die  Finishing,  Inc  

Pace  Precision  Products.  Inc 

HerKules  Equipment  Corporation 


Koester  Metals,  Inc 


Biovance  Technologies.  Inc 
Procedyne  Corp 


Address 


1013  Tamarac  Dnve,  Carpentersville.  IL 

60110 
777  Action  Avenue,  Odessa,  MO  64076 


4700  Haroll  Abitz  Drive.  Muskogee.  OK 

74403 
2415    7th    Avenue    West,    Seattle.    WA 

98119 
1504A    Quarry    Dnve.    Edgewood,    MD 

21040 
Ohio  Avenue.  DeBois,  PA  15801  

2760  Ridgeway  Court,  Walled  Lake,  Ml 
48390 

1441  Quality  Drive.  Defiance,  OH  43512 


14050  N.  78th  Street.  Omaha,  NE  68122 
11   Industnal  Drive.  New  Brunswick,  NJ 
08901 
Precision  Machine  and  Manufacturing  Co   '  500  Industnal  Road,  Grove,  OK  74344  .... 


Mel-Co-Ed,  Inc 
J.  C  ,  Ltd  


381    Roosevelt   Avenue,    Pawtucket,    Rl 

02860 
40  John  Williams  Street,  Attletjoro,  MA 

02703 


Date 

petition 

accepted 


Product 


04/01/02  Flexible  intermediate  bulk  bags  of  textile 
materials. 

04/01/02  Sealed  beam  lamps  and  plastic  warning 
lamp  reflectors  used  in  recreational, 
automotive  and  commercial  applica- 
tions. 

04/02/02  Controllers  and  pumps  used  for  industrial 
water  treatment. 

04/02/02  Gift  items— pillows,  sachets,  scarves, 
pins,  blankets,  bibs,  etc. 

04/18/02  i  Metal  finishing  and  conversion  coating  for 
the  aerospace  industry. 

04/02/02  ;  Metal  stampings  and  dies  use  in  the 
automotive  industry. 

04/02/02  ;  Paint  gun  washers,  pneumatic  lifts, 
crushers,  infra-red  systems,  air  jacks, 
dust  retention  systems,  and  their  parts. 

04/02/02  Fabricated  steel  enclosures  for  the  hous- 
ing of  control  devices. 


04/03/02 
04/09/02 


Cattle  feed. 

Fluid  bed  fumaces. 


04/18/02  t  Aircraft  fuselage  components,  including 
ribs,  tracks,  beams,  supports  and  bulk- 
heads. 

04/18/02 


04/18/02 


Jewelry  findings. 
Jewelry  findings. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated:  April  22,  2002. 
Anthony  J.  Meyer, 

Coordinator.  Trade  Adjustment  and 

Technical  Assistance. 

|FR  Doc.  02-10679  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  351&-24-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Initiation  of  Five- Year 
("Sunset")  Review  of  Antidumping 
Duty  Order  on  Engineered  Process 
Gas  Turt)o-Compressor  Systems, 
Whether  Assembled,  and  Whether 
Complete  or  Incomplete,  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ('the  Act"),  the  Department  of 
Commerce  ('the  Department")  is 
automatically  initiating  a  five-year 
("sunset")  review  of  the  antidumping 
dutv  order  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  of  Five-  Year  Review 


covering  this  same  antidumping  duty 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Maeder  or  Martha  V.  Douthit, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-3330  or  (202) 482-5050, 
respectively,  or  Mary  Messer,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3193. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  part  351  (2001).  Pursuant  to 
sections  751(c)  and  752  of  the  Act,  an 
antidumping  ("AD")  or  countervailing 
duty  ("CVD")  order  will  be  revoked,  or 
the  suspended  investigation  will  be 
terminated,  unless  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  (1) 
dumping  or  a  countervailabie  subsidy. 
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and  (2)  material  injury  to  the  domestic 
industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analviical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 


Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Counten-ailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16,  1998)  {"Sunset  Policy 
Bulletin"). 


Background 

Initiation  of  Review 

In  accordance  with  19  CFR  351.218, 
we  are  initiating  a  sunset  review  of  the 
following  antidumping  duty  order: 


DOC 
Case  No. 


A-58&-840 


ITC 
Case  No. 


Country 


Product 


J- 


731 -TA- 
748 


Japan  Gas  Turtx)-Compressor  Systems 


Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  (19  CFR  351.218) 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  sunset 
reviews,  case  history  information  (i.e., 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
Internet  website  at  the  following 
address:  "http://ia.ita.doc.gov/sunset/". 

All  submissions  in  this  sunset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303.  Also, 
we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  list  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  this  review. 
Specifically,  the  Department  will  delete 
ft-om  the  service  list  all  parties  that  do 
not  submit  a  substantive  response  to  the 
notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietar>'  information  under  APO  can 
be  found  at  19  CFR  351.304-306. 

Information  Required  From  Interested 
Parties 

Domestic  interested  peirties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  this  sunset  review  must 
respond  not  later  than  15  days  after  the 


date  of  publication  in  the  Federal 
Registsfof  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351.218(d)(l)(ii).  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  substantive  responses 
not  later  than  30  days  eifter  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  of  initiation.  The  required 
contents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
foreign  and  domestic  parties.  Also,  note 
that  the  Department's  information 
requirements  are  distinct  from  the 
International  Trade  Commission's 
information  requirements.  Please 
consult  the  Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.'  Please 
consult  the  Department's  regulations  at 
19  CFR  part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 


Dated;  .April  25,2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-10767  Filed  4-30-02;  8:45  ami 
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'  .■^  number  of  narties  commented  that  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation,  19  CFR  351.218(d)(4))  .\s  provided  in  \9 
cm  351.302(b).  the  Department  will  consider 
individual  requests  for  extension  of  that  five-da> 
deadline  based  upon  a  showing  of  good  cause. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-855] 

Certain  Non-frozen  Apple  Juice 
Concentrate  from  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  ttie  Preliminary 
Results  of  the  First  Administrative 
Review 

agency;  Import  Administration. 
International  Trade  Administration, 
Depeirtment  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  certain  non- 
frozen  apple  juice  concentrate  from  the 
People's  Republic  of  China.  The  period 
of  review  is  November  23,  1999  through 
May  31,  2001.  This  extension  is  made 
pursuant  to  section  751ta)(3)(A)  of  the 
Tariff  Act  of  1930.  as  amended  by  the 
Uruguay  Rounds  Agreement  Act. 

EFFECTIVE  DATE:  May  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jarrod  Goldfeder  or  Andrew  McAllister, 
Office  of  AD/C\TI  Enforcement  I.  Import 
Administration.  International  Trade 
Administration,  U.S,  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230, 
telephone  numbers:  (202)  482-0189  or 
(202)  482-1174,  respectively. 

SUPPLEMENTARY  INFORMATION: 
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Applicable  Statutes  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
provisions  effective  Januarv'  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930,  (the  Act)  by  the 
Uruguay  Round  Agreements  Act,  and  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  Part  351 
(2001). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary'  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Background 

On  July  23,  2001,  the  Department 
published  the  notice  of  initiation  of  the 
antidumping  administrative  review  on 
certain  non-frozen  apple  juice 
concentrate  from  the  People's  Republic 
of  China  (PRC)  covering  the  period  from 
November  23. 1999  through  May  31. 
2001.  (See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  38252  (July  23,  2001)).  On 
February  1.  2002,  the  Department 
postponed  the  preliminary  results  of 
this  review  by  60  days.  (See  Certain 
Non-frozen  Apple  Juice  Concentrate 
from  the  People's  Republic  of  China: 
Notice  of  Extension  of  Time  Limit  for 
the  Preliminary  Results  of  the  First 
Administrative  Review,  67  FR  5788 
(February  7,  2002)).  Accordingly,  the 
preliminary  results  are  currently  due 
not  later  than  May  1,  2002. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Due  to  the  number  of  companies  and 
the  complexity  of  the  issues,  including 
the  collection  of  surrogate  value 
information,  it  is  not  practicable  to  issue 
the  preliminary  results  within  the 
originally  anticipated  time  limit  (i.e.. 
May  1.  2002).  (See  Memorandum  from 
Team  to  Richard  W.  Moreland, 
"Extension  of  Time  Limit  for 
Preliminary  Results,"  dated,  April  26, 
2002.  Therefore,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  preliminary 


results  in  this  case  by  an  additional  60 
days,  (i.e.,  until  not  later  than  July  1, 

2002). 

This  notice  is  published  pursuant  to 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

April  25,  2002 
Richard  W.  Moreland, 
Deputy  Assistant  Secretaryfor  AD/CVD 
Enforcement. 
[FR  Doc.  02-10766  Filed  4-30-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-489-807] 

Certain  Steel  Concrete  Reinforcing 
Bars  From  Turltey;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  the 
petitioner  and  two  producers/exporters 
of  the  subject  merchcindise,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
concrete  reinforcing  bars  from  Turkey. 
This  review  covers  three  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  This  is  the  fourth 
period  of  review,  covering  April  1,  2000, 
through  March  31,  2001. 

We  nave  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  by  certain  of  the 
companies  subject  to  this  review.  In 
addition,  we  have  preliminarily 
determined  to  rescind  the  review  with 
respect  to  Diler  Demir  Celik  Endustrisi 
ve.Ticaret  AS.,  Yazici  Demir  Celik 
Sanayi  ve  Ticaret  A.S.,  and  Diler  Dis 
Ticaret  A.S..  and  ICDAS  Celik  Enerji 
Tersane  ve  Ulasim  Sanayi,  A.S.  because 
these  companies  had  no  shipments  of 
subject  merchandise  during  the  period 
of  review.  If  these  preliminary  results 
are  adopted  in  the  final  residts  of  this 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

We  invite  interested  parties  to 
conunent  on  these  preliminary  results. 
Parties  who  wish  to  submit  comments 
in  this  proceeding  are  requested  to 
submit  with  each  argument:  (1)  A 
statement  of  the  issue;  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  May  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
ItJcin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement,  Office  2.  Import 


Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC,  20230; 
telephone  (202) 482-0656  or  (202) 482- 
3874,  respectively. 

Applicable  Statue  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
o&erwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2001), 

Background 

On  April  2,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  certain  steel 
concrete  reinforcing  bcirs  (rebar)  from 
Turkey  (66  FR  17523). 

In  accordance  with  19  CFR 
351.213(b)(2),  in  April  2001,  the 
Department  received  requests  from 
HABAS  Sinai  ve  Tibbi  Gazlar  Istihsal 
Endustrisi  A.S.  (Habas)  and  ICDAS 
Celik  Enerji  Tersane  ve  Ulasim  Sanayi, 
A.S.  (ICDAS)  to  conduct  an 
administrative  review  of  the 
antidimiping  duty  order  on  rebar  from 
Turkey.  In  accordance  with  19  CFR 
351.213(b)(1),  on  April  30,  2001,  the 
Department  also  received  a  request  for 
an  administrative  review  from  the 
petitioner,  AmeriSteel,  for  the  following 
four  producers/exporters  of  rebar: 
Colakoglu  Metalurji  A.S.  (Colakoglu); 
Diler  Demir  Celik  Endustrisi  ve  Ticaret 
A.S.,  Yazici  Demir  Celik  Sanayi  ve 
Ticaret  A.S.,  and  Diler  Dis  Ticaret  A.S. 
(collectively  "Diler");  Ekinciler  Holding, 
A.S.  and  Ekinciler  Demir  Celik  A.S. 
(collectively  "Ekinciler");  and  ICDAS. 

In  May  2001,  the  Department  initiated 
an  administrative  review  for  Colakoglu, 
Diler,  Ekinciler,  Habas,  and  ICDAS  (66 
FR  28421  (May  17,  2001))  and  issued 
questioimaires  to  them. 

In  May  2001,  Diler  informed  the 
Department  that  it  had  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  period  of  review 
(POR).  We  reviewed  Customs  Service 
data  to  confirm  that  Diler  had  no 
shipments  of  subject  merchandise 
during  the  POR.  Consequently,  in 
accordance  with  19  CFR  351.213(d)(3) 
and  consistent  with  our  practice,  we  are 
preliminarily  rescinding  our  review  for 
Diler.  For  further  discussion,  see  the 
"Partial  Rescission  of  Review"  section 
of  this  notice,  below. 


Federal  Register / Vol.  67,  No.  84 /Wednesday,  May  1.  2002 /Notices 


21635 


_     In  August  and  September.  2001,  we 
received  responses  to  sections  A 
through  C  of  the  questionnaire  (i.e.,  the 
sections  regarding  sales  to  the  home 
market  and  the  United  States)  and  a 
response  to  Section  D  of  the 
questionnaire  (i.e.,  the  section  regarding 
cost  of  production  (COP)  and 
constructed  value  (CV))  from  Colakoglu. 
Ekinciler,  Habas,  and  ICDAS. 

Regarding  ICDAS,  in  its  Section  A 
response,  this  company  informed  the 
Department  that  it  had  a  single  sale  of 
subject  merchandise  that  entered  the 
United  States  after  the  POR. 
Accordingly,  ICDAS  requested  that  the 
Department  extend  the  POR  to  capture 
this  sale.  We  have  determined  that  it  is 
not  appropriate  to  expand  the  POR  to 
capture  this  one  sale  and  we  are 
rescinding  the  review  with  respect  to 
ICDAS  because  it  did  not  have  entries 
of  subject  merchandise  during  the  POR. 
For  further  discussion,  see  the  "Partial 
Rescission  of  Review"  section  of  this 
notice,  below. 

In  September  2001,  we  issued  a 
supplemental  questionnaire  regarding 
sections  A  through  C  to  Habas.  We 
received  a  response  to  this 
questiormaire  in  October  2001. 

In  November  and  December  2001,  we 
issued  supplemental  questionnaires 
regarding  sections  A  through  C  to 
Colakoglu  and  sections  A  through  D  to 
Ekinciler. 

On  November  29,  2001,  the 
Department  postponed  the  preliminary 
results  of  this  review  until  no  later  than 
April  30,  2002.  See  Certain  Steel 
Concrete  Reinforcing  Bars  From  Turkey; 
Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  in  Antidumping 
Duty  Administrative  Review,  66  FR 
63218  (Dec.  5,  2001). 

In  January  and  February  2002,  we 
issued  section  D  supplemental 
questionnaires  to  Colakoglu  and  Habas. 
We  received  responses  to  these 
questiormaires  in  February  and  March 
2002. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
all  stock  deformed  steel  concrete 
reinforcing  bars  sold  in  straight  lengths 
and  coils.  This  includes  all  hot-rolled 
deformed  rebar  rolled  from  billet  steel, 
rail  steel,  axle  steel,  or  low-alloy  steel. 
It  excludes  (i)  plain  roimd  rebar,  (ii) 
rebar  that  a  processor  has  further 
worked  or  fabricated,  and  (iii)  all  coated 
rebar.  Deformed  rebar  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7213.10.000  and 
7214.20.000.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  The  v^rritten 


description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Review 

The  POR  is  April  1,  2000,  through 
March  31,2001. 

Partial  Rescission  of  Review 

As  noted  above,  Diler  informed  the 
Department  that  it  had  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.  We  have 
confirmed  this  with  the  Customs 
Service.  Additionally,  as  noted  above, 
ICDAS  did  not  have  entries  of  subject 
merchandise  during  the  POR  and 
requested  that  the  Department  extend 
the  POR  to  capture  one  sale  of  subject 
merchandise  that  entered  the  United 
States  after  the  POR.  However,  we  have 
determined  that  it  is  not  appropriate  to 
expand  the  POR  to  capture  this  sale.  For 
further  discussion,  see  the 
memorandum  entitled  "Status  of 
Review  for  ICDAS  Celik  Enerji  Tersane 
ve  Ulasim  Sanayi  A.S.  in  the  2000-2001 
Antidumping  Duty  Administrative 
Review  on  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,"  dated 
August  28,  2001.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(3) 
and  consistent  with  the  Department's 
practice,  we  are  preliminarily 
rescinding  our  review  with  respect  to 
Diler  and  ICDAS.  [See  e.g..  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey;  Final  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review,  63  FR  35190, 
35191  (June  29,  1998):  and  Certain  Fresh 
Cut  Flowers  from  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287  (Oct.  14,  1997).) 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  normal  value 
(NV)  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade  as 
export  price  (EP).  The  NV  level  of  trade 
is  that  of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  EP,  the  U.S.  level  of  trade  is 
also  the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
the  unaffiliated  U.S.  customer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  sales, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade  and  the 


difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level-of- 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Colakoglu  claimed  that  it  made  home 
market  sales  at  more  than  one  level  of 
trade,  while  the  remaining  respondents 
claimed  that  they  made  home  market 
sales  at  only  one  level  of  trade  We 
analyzed  the  information  on  the  record 
for  each  company  and  found  that  each 
respondent,  including  Colakoglu. 
performed  essentially  the  same 
marketing  functions  in  selling  to  all  of 
its  home  market  and  U.S.  customers, 
regardless  of  customer  category  (e.g.. 
end  user,  distributor)  Therefore,  we 
determine  that  these  sales  are  at  the 
same  level  of  trade.  We  further 
determine  that  no  level-of-trade 
adjustment  is  warranted  for  any  of  the 
respondents.  For  a  detailed  explanation 
of  this  analysis,  .see  the  memorandum 
entitled  "Concurrence  Memorandum  for 
the  Preliminary-  Results  of  the  2000- 
2001  Antidumping  Duty  Admmistrative 
Review  on  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,"  dated 
April  25.  2002  (the  "concurrence 
memo"). 

Comparisons  to  Normal  V^alue 

To  determine  whether  sales  of  rebar 
from  Turkey  were  made  in  the  United 
States  at  less  than  normal  value,  we 
compared  the  EP  to  the  N\'.  Because 
Turkey's  economy  experienced 
significant  inflation  during  the  POR.  as 
is  Department  practice,  we  limited  our 
comparisons  to  home  market  sales  made 
during  the  same  month  in  which  the 
U.S.  sale  occurred  and  did  not  apply  our 
"90/60"  contemporaneity  rule  [see.  e.g., 
Certain  Porcelam  on  Steel  Cookware 
from  Mexico:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  62  FR  42496.  42503  (Aug.  7, 
1997)).  This  methodology  minimizes  the 
e.xtent  to  which  calculated  dumping 
margins  are  overstated  or  understated 
due  solely  to  price  inflation  that 
occurred  in  the  inter\'ening  time  period 
between  the  U.S.  and  home  market 
sales. 

In  all  previous  segments  of  this 
proceeding,  we  compared  products  sold 
in  the  United  States  to  products  sold  in 
the  home  market  in  the  ordinar\'  course 
of  trade  that  were  identical  with  respect 
to  the  following  characteristics:  grade, 
size,  ASTM  specification,  and  form.  In 
this  segment,  however,  we  have 
reconsidered  this  hierarchy  and  are  now 
treating  form  as  the  most  important 
physical  characteristic,  based  on 
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comments  received  by  one  of  the 
respondents  in  this  review.  Where  there 
were  no  home  market  sales  of 
merchandise  that  was  identical  in  these 
respects  to  the  merchandise  sold  in  the 
United  States,  we  compared  U.S. 
products  with  the  most  similar 
merchandise  sold  in  the  home  market 
based  on  the  characteristics  listed 
above,  in  that  order  of  priority.  For 
further  discussion,  see  the  concurrence 
memo.  In  making  the  above  change,  we 
considered  comments  filed  by  all 
interested  parties.  We  invite  interested 
parties  to  comment  on  our  revision  of 
the  matching  hierarchy  in  their  case 
briefs. 

Export  Price 

For  all  U.S.  sales  we  used  EP,  in 
accordance  with  section  772(a}  of  the 
Act.  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  constructed  export 
price  methodology  was  not  otherwise 
warranted  based  on  the  facts  of  record. 


A.  Colakoglu 

We  based  EP  on  packed  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  for  ocean 
freight  expenses,  marine  insurance 
expenses,  inspection  fees,  lashing  and 
loading  expenses,  demurrage  expenses, 
and  exporter  association  fees  (offset  by 
freight  conunission  revenue,  wharfage 
revenue,  despatch  revenue,  demurrage 
commission  revenue,  agency  fee 
revenue,  attendance  fee  revenue,  and 
other  freight-related  revenue),  where 
appropriate,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

B.  Ekinciler 

We  based  EP  on  packed  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  for 
inspection  expenses,  exporter 
association  fees,  surveying  expenses, 
dunnage  expenses,  brokerage  and 
handling  expenses,  marine  insurance, 
international  freight  expenses,  and 
customs  clearance  fees,  where 
appropriate,  in  accordance  with  section 
772(c)(2)(A}oftheAct. 

C.  Habas 

We  based  EP  on  packed  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight  expenses,  exporter 
association  fees,  surveying  expenses, 
brokerage  and  handling  expenses,  and 
international  freight  expenses,  where 
appropriate,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 


Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  five  percent  or 
more  of  the  aggreg3te  volume  of  U.S. 
sales),  we  compared  the  volume  of  each 
respondent's  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act.  Based  on  this  comparison,  we 
determined  that  each  respondent  had  a 
viable  home  market  during  the  POR. 
Consequently,  we  based  NV  on  home 
market  sales. 

For  each  respondent,  in  accordance 
with  our  practice,  we  excluded  home 
market  sales  of  non-prime  merchandise 
made  during  the  POR  from  our 
preliminary  analysis  based  on  the 
limited  quantity  of  such  sales  in  the 
home  market  and  the  fact  that  no  such 
sales  were  made  to  the  United  States 
during  the  POR.  (See.  e.g..  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Korea,  58  FR 
37176,  37180  (July  9, 1993).)  For  further 
discussion,  see  the  concurrence  memo. 

Colakoglu  and  Ekinciler  made  sales  of 
rebar  to  affiliated  parties  in  the  home 
market  during  the  POR.  Consequently, 
we  tested  these  sales  to  ensure  that  they 
were  made  at  "arm's-length"  prices,  in 
accordance  with  19  CFR  351.403(c).  To 
conduct  this  test,  we  compared  the  unit 
prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where  prices  to 
the  affiliated  party  were  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  parties,  we  determined  that 
these  sales  were  made  at  arm's  length 
(see  Antidumping  Duties; 
Countervailing  Duties:  Final  Rule,  62  FR 
27295,  27355  (May  19.  1997) 
("Preamble  ")).  In  accordance  with  the 
Departments  practice,  we  only  included 
in  our  margin  analysis  those  sales  to  the 
affiliated  party  that  were  made  at  arm's 
length. 

Pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act.  for  Colakoglu.  Ekinciler,  and 
Habas  there  were  reasonable  grounds  to 
believe  or  suspect  that  these 
respondents  had  made  home  market 
sales  at  prices  below  their  COPs  in  this 
review  because  the  Department  had 
disregarded  sales  that  failed  the  cost  test 
for  these  companies  in  the  most  recently 


completed  segment  of  this  proceeding  in 
which  these  companies  participated 
(i.e.,  the  less-than-fair-value  (LTFV) 
investigation  for  Habas  and  Colakoglu 
and  the  1996-1998  administrative 
review  for  Ekinciler).  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  these  companies  had 
made  home  market  sales  during  the  POR 
at  prices  below  their  COP.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,  62  FR 
9737,  9740  (Mar.  4,  1997).  See  also 
Certain  Steel  Concrete  Reinforcing  Bars 
From  Turkey:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review,  64  FR 
49150  (Sept.  10,  1999). 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  general 
and  administrative  and  financing 
expenses,  in  accordance  with  section 
773(b)(3)  of  the  Act.  except  as  follows. 
For  Habas,  we  increased  the  reported 
materials  costs  for  all  products  to 
account  for  yield  loss  related  to  certain 
billet  production  because  the  reported 
costs  did  not  include  an  amount  for  this 
loss.  We  based  the  amount  of  the 
adjustment  on  non-adverse  facts 
available.  As  facts  available,  we  used 
the  yield  loss  percentage  reported  by 
Habas  in  its  supplemental  questionnaire 
response.  For  further  discussion,  see  the 
memorandum  entitled  "Calculations 
Performed  for  Habas  Sinai  ve  Tibbi 
Gazlar  Istihsal  Endustrisi  A.S.  for  the 
Preliminary  Results  in  the  2000-2001 
Antidumping  Duty  Administrative 
Review  on  Steel  Concrete  Reinforcing 
Bars  from  Turkey,"  dated  April  25, 
2002.  We  have  requested  further 
information  regarding  the  company's 
actual  yield  loss,  and  we  will  consider 
this  information  for  purposes  of  the 
final  results. 

As  noted  above,  we  determined  that 
the  Tiu'kish  economy  experienced 
significant  inflation  during  the  POR. 
Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  on  our 
comparison  of  costs  and  prices,  we 
requested  that  each  respondent  submit 
the  product-specific  cost  of 
manufacturing  (COM)  incurred  during 
each  month  of  the  reporting  period.  We 
calculated  a  period-average  COM  for 
each  product  after  indexing  the  reported 
monthly  costs  during  the  reporting 
period  to  an  equivalent  currency  level 
using  the  Turkish  Wholesale  Price  Index 
from  the  International  Financial 
Statistics  published  by  the  International 
Monetary  Fund.  We  then  restated  the 
period-average  COMs  in  the  currency 
values  of  each  respective  month. 
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We  compared  the  weighted-average 
COP  figures  to  home  market  prices  of 
the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  On 
a  product-specific  basis,  we  compared 
the  COP  to  home  market  prices,  less  any 
applicable  movement  charge,  selling 
expenses,  and  packing  expenses. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP.  we  examined  whether  such 
sales  were  made:  1]  In  substantial 
quantities  within  an  extended  period  of 
time;  and  2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  sections 
773(b)(2)(B),  (C),  and  (D)  of  the  Act. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  below 
the  COP,  we  found  that  sales  of  that 
model  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  (as  defined  in  section 
773(b)(2)(B)  of  the  Act),  in  accordance 
with  section  773(b)(2)(C)(i)  of  the  Act.  In 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  for  purposes  of 
this  administrative  review,  we 
disregarded  these  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act.  Where  all 
sales  of  a  specific  product  were  at  prices 
below  the  COP,  we  disregarded  all  sales 
of  that  product. 

A.  Colakoglu 

We  based  NV  on  ex-factory  or 
delivered  prices  to  home  market 
customers.  For  those  home  market  sales 
which  were  negotiated  in  U.S.  dollars, 
we  used  the  U.S. -dollar  price,  rather 
than  the  Turkish  lira  (TL)  price  adjusted 
for  kxir  farki  [i.e.,  an  adjustment  to  the 
TL  invoice  price  to  account  for  the 
difference  between  the  estimated  and 
actual  TL  value  on  the  date  of  payment), 
because  the  only  price  agreed  upon  was 
a  U.S. -dollar  price,  and  this  price 
remained  imchanged;  the  buyer  merely 
paid  the  TL-equivaJent  amount  at  the 
time  of  payment.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  foreign  inland  freight  expenses,  in 


accordance  with  section  773(a)(6)(B)  of 
the  Act. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c).  we  made 
circumstance-of-sale  adjustments  for 
credit  expenses  (offset  by  interest 
revenue),  bank  charges,  £md  exporter 
association  fees. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act. 

Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411.  We  based  this  adjustment 
on  the  difference  in  the  variable  costs  of 
manufacturing  for  the  foreign  like 
product  and  subject  merchandise,  using 
POR-average  costs  as  adjusted  for 
inflation  for  each  month  of  the  POR,  as 
described  above. 

B.  Ekinciler 

We  based  NV  on  ex-factory,  ex- 
warehouse  or  delivered  prices  to  home 
market  customers,  adjusted  for  billing 
errors.  We  excluded  from  our  analysis 
home  market  re-sales  by  Ekinciler  of 
merchandise  produced  by  unaffiliated 
companies.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  foreign  inland  freight  (offset  by 
freight  revenue)  and  warehousing 
expenses,  in  accordance  with  section 
773(a)(6)(B)  of  the  Act. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments  for 
bank  charges  and  exporter  association 
fees.  Where  applicable,  in  accordance 
with  19  CFR  351.410(e).  we  offset  any 
commission  paid  on  a  U.S.  sale  by 
reducing  the  NV  by  home  market 
indirect  selling  expenses,  up  to  the 
amount  of  the  U.S.  commission. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act. 

Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411.  We  based  this  adjustment 
on  the  difference  in  the  variable  costs  of 
manufacturing  for  the  foreign  like 
product  and  subject  merchandise,  using 
period-average  costs  as  adjusted  for 
inflation  for  each  month  of  the  reporting 
period,  as  described  above. 

C.  Habas 

We  based  NV  on  the  starting  prices  to 
home  market  customers.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act  and 


19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments  for 
credit  expenses  and  exporter  association 
fees. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act. 

Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773{a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411.  We  based  this  adjustment 
on  the  difference  in  the  variable  costs  of 
manufacturing  for  the  foreign  like 
product  and  subject  merchandise,  using 
POR-average  costs  as  adjusted  for 
inflation  for  each  month  of  the  POR,  as 
described  above. 

Currency  Conversion 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  Turkish  Lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
News/Retrieval  Service. 

Preliminary  Results  ofthe  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the 
respondents  during  the  period  April  1, 
2000,  through  March  31.  2001: 


Manufacturer/producer/exporter 


Margin  per- 
centage 


Colakoglu  Metalurji  AS     

Ekinciler  Holding  A.S. /Ekinciler 

Demir  Celik  AS    

Habas  Sinai  ve  Tibbi  Gazlar 

Istlhsal  Endustnsi  AS 


6  74 
000 

027 


The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminar\' 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  rebuttal  briefs  are  filed. 
Pursuant  to  19  CFR  351.309.  interested 
parties  may  submit  cases  briefs  not  later 
than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will  issue 
the  final  results  of  the  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments,  within  120  days  of 
publication  of  these  preliminary  results. 
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Upon  completion  of  the 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Pursuant  to 
19  CFR  35'l.212fb)(l).  for  Habas.  we 
have  calculated  importer-specific 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  those  sales. 
Regarding  Colakoglu  and  Ekinciler,  for 
assessment  purposes,  we  do  not  have 
the  information  to  calculate  entered 
value  because  these  companies  are  not 
the  importers  of  record  for  the  subject 
merchandise.  Accordingly,  we  have 
calculated  importer-specific  assessment 
rates  for  the  merchandise  in  question  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  quantity  of  those  sales.  The 
assessment  rate  will  be  assessed 
uniformly  on  all  entries  of  that  . 
particular  importer  made  during  the 
POR.  Pursuant  to  19  CFR  351.106(c)(2). 
we  will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  any  of  Habas's  entries  for  which 
the  assessment  rate  is  de  minimis  (/.e., 
less  than  0.50  percent).  The  Department 
will  issue  appraisement  instructions 
directlv  to  the  Customs  Service. 
Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  rebar  from  Turkey  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
bv  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  this  review:  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise:  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will 
continue  to  be  16.06  percent,  the  all 
others  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 


antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  of  review  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  April  25,  2002. 
Faryar  Shirzad. 

Assistant  Secretary.  Import  Administration. 
[FR  Doc.  02-10769  Filed  4-30-02:  8:45  am) 

BILLING  COOe  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-8411 

Structural  Steel  Beams  from  Korea: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limits  for  the  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


EXTENSION  OF  TIME  LIMITS  FOR 
PRELIMINARY  RESULTS 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  states  that 
if  it  is  not  practicable  to  complete  the 
review  wiUiin  the  time  specified,  the 
administering  authority  may  extend  the 
245-day  period  to  issue  its  preliminary- 
results  by  up  to  120  days.  Completion 
of  the  preliminary  results  of  this  review 
within  the  245-day  period  is  not 
practicable  because  the  review  involves 
complex  affiliation  issues,  including 
respondent  INI  Steel  Company's  ("INI") 
merger  with  Kangwon  and  additional 
issues  regarding  INl's  corporate 
affiliations. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  we  are  extending 
the  time  period  for  issuing  the 
preliminary  results  of  review  by  120 
days  until  August  31.  2002.  However, 
due  to  a  Federal  holiday,  the  signature 
date  will  be  Tuesday.  September  3. 
2002.  The  final  results  continue  to  be 
due  120  days  after  the  publication  of  the 
preliminary  results. 

Dated;  April  25,  2002. 
Joseph  A.  Spetrini. 
Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III 
[FR  Doc.  02-10770  Filed  4-30-02:  8:45  am] 

BILUNG  COOE  3510-OS-S 


summary:  The  Department  of  Commerce 
(•'the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  structural  steel  beams  ("SSB") 
from  Korea. 

DATES:  May  1.2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brandon  Farlander.  AD/CVD 
Enforcement  Group  III.  Office  9,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0182. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND: 

On  October  1,  2001,  we  published  a 
notice  of  initiation  of  a  review  of  SSB 
from  Korea  covering  the  period 
February  11,  2000  through  July  31. 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  October  1.  2001  (66  FR  49924).  The 
Department's  preliminary  results  are 
currently  due  on  May  3,  2002. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration.  Department  of 
Commerce. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description  of  each  trade  mission, 
obtain  a  copy  of  the  mission  statement 
from  the  Project  Officer  indicated  for 
each  mission  below.  Recruitment  and 
selection  of  private  sector  participants 
for  these  missions  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions,  dated  March 
3.  1997. 

Franchising  Matchmaker  Trade 
Delegation 

Kuala  Lumpur.  Malaysia;  Jakarta. 

Indonesia;  Bangkok.  Thailand;  and 

Singapore. 
September  9-20.  2002. 
Recruitment  closes  on  July  19,  2002, 
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For  further  information  contact:  Mr. 
Sam  Dhir,  U.S.  Department  of 
Commerce. 

Telephone  202-482^756,  or  e-mail: 
Sam.Dhir@mail.doc.gov. 

Environmental  Technologies 
Matchmaker  Trade  Delegation 

Prague,  Czech  Republic:  Bratislava. 

Slovakia;  and  Vienna.  Austria. 
September  23-27.  2002. 

Recruitment  closes  on  July  22,  2002. 

For  further  information  contact:  Ms. 
Yvonne  Jackson.  U.S.  Department  of 
Commerce. 

Telephone  202-482-2675.  or  e-mail: 
Yvonne.Jackson@mail.doc.gov. 

Corporate  Executive  Office  Mission  at 
ExpoPharm  02 

Berlin,  Germanv. 
October  10-13, 2002. 

For  further  information  contact:  Ms. 
Anette  Salama,  U.S.  Department  of 
Commerce.  U.S.  Consulate  General, 
Dusseldorf.  Germany. 

Telephone  011-49-211-737-767-60. 
or  e-mail:  Anette.Salama@mail.doc.gov. 

Aerospace  Business  Development 
Mission  to  South  Africa 

Johannesburg  and  Durban. 

October  14-18,  2002. 

Recruitment  closes  on  September  9. 

2002. 

For  further  information  contact:  Ms. 
Karen  Dubin,  U.S.  Department  of 
Commerce. 

Telephone  202-482-6236,  or  e-mail: 
Karen_Dubin@ita.doc.gov. 

Laboratory,  Analytical  and  Scientific 
Instruments  Matchmaker  Trade 
Delegation 

Brussels,  Belgium  and  Utrecht,  The 

Netherlands. 
November  4-8,  2002. 
Recruitment  closes  on  September  20, 

2002. 

For  further  information  contact:  Mr. 
Bill  Kutson,  U.S.  Department  of 
Commerce. 

Telephone  202-482-2839,  or  e-mail: 
WUliam.Kutson@mail.doc.gov. 

Corporate  Executive  Office  Mission  at 
Medica 

Dusseldorf.  Germany. 

November  20-23.  2002. 

For  further  information  contact:  Mr. 

George  Martinez,  U.S.  Department  of 

Commerce. 

Telephone  727-893-3738,  or  e-mail: 
Geroge.Martinez@mail.doc.gov. 

For  further  information  contact  Mr. 
Thomas  Nisbet,  U.S.  Department  of 
Commerce. 

Telephone  202-482-5657.  or  e-mail 
Tom_Nisbet@ita.doc.gov. 


Dated:  .^pril  25.  2002 
Thomas  H.  Nisbet, 

Director.  Export  Promotion  Coordination. 

Office  of  Planning.  Coordination  and 

Management. 

IFR  Doc.  02-10663  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042602E] 

Magnuson  Stevens  Act  Provisions; 
Essential  Fish  Habitat;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  public  meeting. 

SUMMARY:  The  NPFMC  will  tiold  an 
essential  fish  habitat  (EFH)  Steering 
Committee  (EFH  Committee)  meeting 
May  15-17.  2002.  The  EFH  Committee 
will  discuss  the  following;  fishery 
descriptions,  EFH  alternatives,  habitat 
areas  of  particular  concern  (HAPC) 
alternatives,  specific  HAPC  sites  and 
HAPC  types.  HAPC  criteria,  mitigation 
tools,  research  needs  and  adaptive 
management,  and  key  terms  in  the  EFH 
final  rule  including:  "to  the  extent 
practicable"  and  "minimal  and 
temporary." 

DATES:  The  EFH  Committee  meeting 
will  be  held  on  Wednesday.  May  15, 
2002,  from  1  to  5:30  p.m.;  on  Thursday. 
May  16,  2002,  from  8:30  a.m.  to  5:30 
p.m.;  on  Friday,  May  17,  2002,  from 
8:30  a.m.  to  4  p.m. 
ADDRESSES:  The  EFH  Committee 
meeting  will  be  in  Sitka,  Alaska  at  the 
Northern  Southeast  Regional 
Aquaculture  Association  (NSRAA), 
1308  Sawmill  Creek  Road.  For 
directions  call  NSRAA  at  907-747- 
6850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann.  NMFS.  Habitat 
Conservation  Division.  709  West  9th. 
Suite  801,  P.O.  Box  21668.  Juneau. 
Alaska.  99802-1668.  907-586-7585  e- 
mail:  Cindv.Hartmann@noaa.go\-  or 
Cathy  Coon.  NPFMC.  605  West  4th 
Avenue.  Suite  306.  Anchorage.  Alaska. 
99501-2252.  907-271-2809,  e-mail: 
Cathy.Coon@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  EFH  Committee  was  formally 
established  by  the  Chair  of  the  NPFMC 
in  May  2001.  The  EFH  Committee  was 
established  in  response  to  the  need  to 


prepare  a  supplemental  environmental 
impact  statement  (SEIS)  for  the  EFH 
fisher\-  management  plan  amendments. 
The  function  of  the  EFH  Committee  is 
to  serve  as  a  steering  committee  in 
facilitating  input  to  NMFS  on  the  SEIS 
for  EFH  The  EFH  Committee  will 
provide  input  to  NMFS  and  the  Council 
from  industry,  the  consenation 
community,  and  general  public  as 
appropriate  The  EFH  Committee  also 
will  submit  periodic  updates  to  the 
Council  on  the  SEIS  for  EFH.  Further 
information  on  the  EFH  Committee  can 
be  found  on  the  NPFMC  website  at: 
http://\^■l^^^■.  fakr.noaa.gov/npfmc/ 
Committees/EFH/efh.htm . 

Agenda  items  for  the  May  2002  EFH 
Committee  meeting  include:  finalizing 
fishen,'  descriptions:  review  and 
discussion  of  revised  EFH  and  HAPC 
alternatives;  discussion  of  gear  impacts 
on  habitat;  discussion  of  potential 
mitigation  tools  for  each  fishery; 
discussion  of  HAPC  criteria  and 
possible  nomination  of  H.\PC  sites  and 
types  or  a  development  of  a  nomination 
and  evaluation  process  for  HAPC  sites 
and  types;  research  needs;  adaptive 
management:  effects  of  rationalization; 
and  key  terms  in  the  EFH  final  rule  will 
be  discussed  including  the  terms"  "to 
the  extent  practicable"  and  "minimal 
and  temporarv."  The  EFH  Committee 
will  develop  recommendations  for  the 
June  NTFMC  meeting  on  some  or  all  of 
the  agenda  items  listed  above  The  EFH 
Committee  also  will  discuss  plans  for 
future  tasks  and  meetings. 

For  further  information  about  the  EFH 
SEIS.  see  the  Notice  of  Intent  to  prepare 
an  SEIS  published  to  the  Proposed 
Rules  section  of  the  Federal  Register  (66 
FR  30396.  June  6.  2001).  For  further 
information  on  the  preliminan,- 
alternative  approaches  for  the 
designation  of  EFH  and  habitat  areas  of 
particular  concern  (H.\PC)  see  67  FR 
1325.  Januar\-  10.  2002. 

.■\lthough  other  issues  not  contained 
in  this  agenda  may  come  before  the  EFH 
Committee  for  discussion,  those  issues 
will  not  be  the  subject  of  formal  action 
during  this  meeting.  Formal  action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  the  notice 
that  require  emergency  action  under 
section  305(c)  of  the  .Magnuson-Stevens 
Fishery  Conser\'ation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Committee's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
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auxiliary  aids  should  be  directed  to 
Cindy  Hartmann,  907-586-7235.  at  least 
5  working  days  prior  to  the  meeting 
date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  26.  2002. 
Matteo  Milazzo, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Xational  Marine  Fisheries  Senice. 
[FR  Doc.  02-10774  Filed  4-30-02;  8;45  ami 
BILLING  COOe  3510-K-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Standard  for 
Hunting  Tree  Stands  and  Ban  of  Waist 
Beit  Restraints  Used  With  Hunting  Tree 
Stands 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


summary:  The  Commission  has  received 
a  petition  (CP  02-3)  requesting  that  the 
Commission  issue  a  consumer  product 
safety  standard  for  hunting  tree  stands 
and  ban  waist  belt  restraints  used  with 
the  stands.  The  Commission  solicits 
written  comments  concerning  the 
petition. 

dates:  The  Office  of  the  Secretary  must 
receive  comments  on  the  petition  by 
July  1,2002. 

ADDRESSES;  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary'. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207.  telephone  (301) 
504-0800.  or  delivered  to  the  Office  of 
the  Secretary.  Room  501.  4330  East- 
West  Highway.  Bethesda.  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  "Petition  CP  02-3, 
Petition  on  Hunting  Tree  Stands."  A 
copy  of  the  petition  is  available  for 
inspection  at  the  Commission's  Public 
Reading  Room.  Room  419.  4330  East- 
West  Highway.  Bethesda.  Maryland,  or 
from  the  library/electronic  reading  room 
section  of  the  Commission's  website  at 
www.cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207: 
telephone  (301)  504-0800,  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  Carol  Pollack- 
Nelson,  Ph.D.,  requesting  that  the 
Commission  issue  regulations  that 
would  establish  a  mandatory  standard 


for  hunting  tree  stands  to  address  the 
risk  of  falling,  and  ban  waist  belt 
restraints  used  with  the  tree  stands.  The 
Commission  is  docketing  this  request  as 
a  petition  under  the  Consumer  Product 
Safety  Act.  15  U.S.C.  §§2056  and  2058. 
The  petitioner  states  that  incident 
reports  and  medical  literature  show  that 
serious  injuries  and  death  are  associated 
with  hunting  tree  stands  and  waist  belt 
restraints.  She  states  that  "regulation  is 
needed  to  ensure  that  stands  are 
designed  with  optimal  materials  and 
instructions  in  order  to  reduce  the 
likelihood  of  a  fall."  She  also  states  that, 
although  waist  belts  are  intended  to 
prevent  injury,  they  have  been  involved 
in  four  fatalities  where  hunters  were 
asphyxiated  by  them. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0800.  Copies  of  the  petition  are  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room. 
Room  419. 4330  East-West  Highway, 
Bethesda.  Maryland,  or  from  the  library/ 
electronic  reading  room  section  of  the 
Commission's  website  at  www.cpsc.gov. 

Dated:  April  25,  2002. 
Todd  A.  Stevenson, 

Secretary-.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  02-10784  Filed  4-30-02;  8:45  am) 

BILUNG  CODE  6355-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  1, 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 


Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  April  25,  2002. 

John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Protection  and  Advocacy  of 
Individual  Rights  (PAIR)  Program 
Assurances. 

Frequency:  Armually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  57.  Burden  Hours: 
9. 

Abstract:  Section  509  of  the 
Rehabilitation  Act  of  1973  as  amended 
(Act),  and  its  implementing  Federal 
Regulations  at  34  CFR  part  381.  require 
the  PAIR  grantees  to  submit  an 
application  to  the  Rehabilitation 
Services  Administration  (RSA) 
Commissioner  in  order  to  receive 
assistance  under  Section  509  of  the  Act. 
The  Act  requires  that  the  application 
contain  Assurances  to  which  the  grantee 
must  comply.  Section  509(f)  of  the  Act 
specifies  the  Assurances.  There  are  57 
PAIR  grantees.  All  57  grantees  are 
required  to  be  part  of  the  protection  and 
advocacy  system  in  each  State 
established  under  the  Developmental 
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Disabilities  Assistance  and  Bill  of  Rights 
Act  of  2000  (42  use  6041  et  seq.] 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2026.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-10750  Filed  4-30-02;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests;  Correction 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUM»«ARY:  On  April  25.  2002.  a  notice 
inviting  comment  from  the  public,  was 
published  for  "Community  Technology 
Centers  Program  Grant  Notice  Inviting 
Project  Applications  for  One-Year 
Awards  for  Fiscal  Year  (FY)  2002"  in 
the  Federal  Register  (67  FR  20498).  This 
notice  was  published  erroneously  and 
should  be  disregarded.  The  Leader, 
Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
hereby  issues  a  correction  notice  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

Dated:  April  26,  2002. 
John  D.  Tresster, 

Leader.  Regulaton'  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-10751  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Information  Quality  Guidelines 

AGENCY:  Office  of  the  Chief  Information 
Officer,  Department  of  Education. 
ACTION:  Notice  of  availability. 

SUMMARY:  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554)  requires  all 
Federal  agencies  covered  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  including  the  Department 
of  Education,  to  issue  guidelines  by 
October  1,  2002,  for  the  purpose  of 
"ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistical 
information)  disseminated  by  the 
agency."  (Public  Law  106-554).  The 
agency  guidelines  must  be  consistent 
with  government-wide  guidelines 
published  by  the  Office  of  Management 
and  Budget  (66  FR  49718,  September  28. 
2001;  67  FR  8452,  February  22,  2002) 
and  must  include  "administrative 
mecheuiisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information"  that  the  agency  maintains 
and  disseminates,  and  that  does  not 
comply  with  the  0MB  or  agency 
guidelines. 

This  Notice  of  Availability  informs 
the  public  that  the  Department  of 
Education  has  written  draft  guidelines, 
which  are  available  for  public 
information  and  comment  as  described 
in  this  notice. 

DATES:  We  must  receive  yoiu-  comments 
on  or  before  May  31.  2002. 
ADDRESSES:  Address  all  comments  about 
the  guidelines  to  the  Office  of  the  Chief 
Information  Officer,  U.S.  Department  of 
Education.  7th  and  D  Streets,  SW.,  room 
4082.  Washington,  DC  20202-4580.  If 
you  prefer  to  send  your  comments 
through  the  Internet,  use  the  following 
address:  ocio.section515@ed.gov. 

You  must  include  the  term  "Section 
515  Information  Quality  Guidelines"  in 
the  subject  line  of  your  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  Copy  of  the  Guidelines  and  Further 
Information:  The  guidelines  are 
available  through  the  Internet  at  the 
following  site:  www.ed.gov/offices/ocio/ 
sections  1 5/index.html. 

Alternatively,  you  may  contact  Arthur 
Graham,  U.S.  Department  of  Education. 
7th  and  D  Streets.  SW.,  room  4060A, 
Washington.  DC  20202^651. 
Telephone:  (202)  260-0710. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-8339. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  For  a  Copy  of  the  Guidelines  and 
Further  Information. 

SUPPLEMENTARY  INFORMATION: 

In\itation  to  Comment 

We  invite  you  to  submit  comments 
regarding  the  guidelines.  During  and 
after  the  comment  period,  you  may  view 
all  public  comments  about  these 
guidelines  at  the  following  site 
yM^'w.ed.gov/offices/ocio/sectionSl  5/ 
index.html. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  record  for  these 
guidelines.  If  you  want  to  schedule  an 
appointment  for  this  type  of  aid.  please 
contact  the  person  listed  under  For  a 
Copy  of  the  Guidelines  and  Further 
Information. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  v\-ww.ed  gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  April  26.  2002. 
Craig  B.  Luigart. 
Chief  Information  Officer 
(FR  Doc    02-10771  Filed  4-30-02:  8-45  ami 
BILUNG  CODE  4001-01-^ 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.336A] 

Teacher  Quality  Enhancement  Grants 
Program— State  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002 

Purpose  of  Program:  The  program 
provides  grants  to  States  to  promote 
improvements  in  the  quality  of  new 
teachers  with  the  ultimate  goal  of 
increasing  student  achievement  in  the 
nation's  pre-K-12  classrooms.  For  FY 
2002.  a  new  competition  will  be 
conducted  under  the  State  Grants 
program  (State  program).  The  purpose  of 
the  State  Grants  Program  is  to  improve 
the  quality  of  a  State's  teaching  force  by 
supporting  the  implementation  of 
comprehensive  statewide  reform 
activities  in  areas  such  as  teacher 
licensing  and  certification, 
accountability  for  high-quality  teacher 
preparation,  and  recruitment. 

Eligible  Applicants:  State  Grants 
(including  the  District  of  Columbia, 
Puerto  Rico  and  the  insular  areas) — 
States  that  did  not  receive  an  FY  1999 
grant  or  FY  2000  initial  year  under  the 
State  Grants  program. 
Applications  Available:  May  1.  2002. 
Deadline  for  Transmittal  of 
Applications:  July  1.  2002. 

Deadline  for  Intergovernmental 
Review:  August  29,  2002. 
Available  Funds:  $33.8  million. 
Estimated  Range  of  Awards:  Up  to 
$5,000,000, 

Estimated  Average  Size  of  Awards: 
$3.4  million  per  year. 
Estimated  Number  of  Awards:  10-26. 
Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 
Project  Period:  Up  to  36  months. 
Page  Limit:  The  application  narrative 
is  where  you.  the  applicant,  address  the 
selection  criteria  reviewers  use  to 
evaluate  your  application. 

If  you  are  submitting  an  application 
for  a  State  grant,  you  must  limit  your 
narrative  to  the  equivalent  of  no  more 
than  50  pages  and  your  accompanying 
work  plan  to  the  equivalent  of  no  more 
than  10  pages.  Submit  the  work  plan  as 
an  appendix.  In  addition,  you  must 
limit  your  budget  narrative  to  the 
equivalent  of  no  more  than  10  pages  and 
your  evaluation  plan  to  the  equivalent 
of  no  more  than  5  pages. 

For  the  application  narrative,  work 
plan,  budget  narrative,  and  evaluation 
plan,  the  following  standards  apply: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top.  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text, 


including  titles,  headings,  quotations, 
references,  and  captions. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  For  tables,  charts,  or  graphs  also  use 

a  font  that  is  either  12-point  or  larger  or 
no  smaller  than  10  pitch. 

Our  reviewers  will  not  read  any  of  the 
specified  sections  of  your  application 

that— 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77.  79.  80.  82,  85.  86, 
97,  98  and  99.  (b)  The  regulations  for 
this  program  in  34  CFR  part  611. 
FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Brenda  Shade, 
Teacher  Quality  Program.  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  1990  K  Street 
NW,  Room  6152.  Washington,  DC 
20006-8525.  Telephone:  (202)  502- 
7878.  FAX:  (202)  502-7699  or  via 
Internet:  Brenda.Shade@ed.gov.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  process. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader,  which  is 
available  free  at  this  site.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http:/ ^www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1021  et  seq. 


Dated:  April  26,  2002. 
Sally  L.  Stroup. 

A.'isistant  Secretary,  Office  of  Postsecondary 

Education. 

|FR  Doc.  02-10710  Filed  4-30-02:  8:45  am) 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

[CFDA  No.  84.031  T] 

American  Indian  Tribally  Controlled 
Colleges  and  Universities  (TCCU) 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2002 

Purpose  of  Program:  The  TCCU 
Program  is  authorized  under  title  III. 
part  A,  section  316  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  The  program  provides  grants  to 
eligible  institutions  of  higher  education 
to  enable  them  to  improve  their 
academic  quality,  institutional 
management,  and  fiscal  stability,  and 
increase  their  self-sufficiency. 

Eligible  Applicants:  To  qualify  as  an 
eligible  institution  under  the  program,  a 
tribal  college  or  university  must  meet 
the  definition  of  the  term  "tribally 
controlled  college  or  university"  in 
section  2  of  the  Tribally  Controlled 
College  or  University  Assistance  Act  of 
1978,  or  it  must  be  listed  in  the  Equity 
in  Educational  Land  Grant  Status  Act  of 
1994.  In  addition,  it  must  be  an 
accredited  or  preaccredited  institution 
and  must,  among  other  requirements, 
have  a  high  enrollment  of  needy 
students,  and  its  Educational  and 
General  (E&G)  expenditures  per  full- 
time  equivalent  (FTE)  undergraduate 
student  must  be  low  in  comparison  with 
the  average  E&G  expenditures  per  FTE 
undergraduate  student  of  institutions 
that  offer  similar  instruction.  The 
complete  eligibility  requirements  are 
found  in  34  CFR  607.2-607.5.  The 
regulations  may  also  be  accessed  by 
visiting  the  following  Department  of 
Education  web  site:  http://www.ed.gov/ 
legislation/FedRegister. 

Applications  Available:  May  1,  2002, 

Deadline  for  Transmittal  of 
Applications:  June  10,  2002. 

Estimated  Available  Funds:  $17.5 
million. 

SUPPLEMENTARY  INFORMATION: 

Approximately  $400,000  of  the  $17.5 
million  appropriated  for  the  TCCU 
Program  will  be  available  for  one  new 
individual  or  cooperative  arrangement 
development  grant,  and  approximately 
$7.1  miUion  will  be  available  for  new 
construction.  The  remaining  funds  will 
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be  used  to  fund  continuing  awards. 
Development  grant  monies  may  be  used 
for  a  variety  of  allowable  activities. 
Construction  funds  may  be  used  solely 
for  construction,  maintenance, 
renovation  and  improvement  in 
classrooms,  libraries,  laboratories,  and 
other  instructional  facilities,  including 
purchase  or  rental  of 
telecommunications  technology 
equipment  or  services.  We  will  refer  to 
grants  to  carry  out  construction  as 
construction  grants. 

A  TCCU  that  does  not  have  a  current 
development  grant  under  either  the 
TCCU  Program  or  the  Strengthening 
Institutions  Program  may  apply  for  both 
a  TCCU  Program  development  grant  and 
a  TCCU  Program  construction  grant.  A 
TCCU  that  currently  has  a  development 
grant  awarded  under  the  TCCU  Program 
may  apply  for  a  TCCU  Program 
construction  grant.  However,  a  TCCU 
that  has  a  current  grant  under  the 
Strengthening  Institutions  Program  may 
not  receive  a  TCCU  Program 
construction  or  development  grant  in 
FY  2002.  A  TCCU  seeking  both  a  TCCU 
Program  development  grant  and 
construction  grant  must  submit  a 
separate  application  for  each  type  of 
grant.  Applicants  for  construction  grants 
will  use  the  same  application  as 
applicants  for  development  grants. 

Estimated  Range  of  Awards: 
$365,000-$400,000  per  year  for  the  5- 
year  development  grant;  and  $800,000- 
$1,200,000  for  1-year  construction 
grants. 

Estimated  Average  Size  of  Awards: 
$400,000  per  year  for  5-year 
development  grant  and  $1  million  for  1- 
year  construction  grants. 

Estimated  Number  of  Awards:  1 
development  grant  and  6  construction 
grants. 

Project  Period:  60  months  for 
development  grants  and  12  months  for 
construction  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Applicants  should 
periodically  check  the  title  III,  part  A  web 
site  for  further  information  on  this  program. 
The  address  is:  http://www.ed.gov/offices/ 
OPE/HEP/idues/title3a.html. 

Page  Limit:  We  have  established 
mandatory  page  limits  for  the  individual 
development  grant,  the  cooperative 
arrangement  development  grant,  and  the 
construction  grant  applications.  You 
must  limit  the  application  narrative  to 
the  equivalent  of  no  more  than  100 
pages  for  the  individual  development 
grant  or  the  individual  construction 
grant  and  140  pages  for  the  cooperative 
arrangement  development  grant,  using 
the  following  standards: 


•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  top.  bottom,  and 
both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles 
and  headings.  However,  you  may  single 
space  footnotes,  quotations,  references, 
captions,  charts,  forms,  tables,  figures 
and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
application  cover  sheet  (ED  424)  or  the 
assurances  and  certifications.  However, 
the  page  limitation  applies  to  all  other 
parts  of  the  application. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Special  Funding  Considerations 

1.  An  applicant  that  does  not  have  a 
development  or  construction  grant  will 
have  a  priority  over  those  applicants 
that  have  one  or  both  grants. 

2.  In  tie-breaking  situations  described 
in  34  CFR  607.23,  we  will  award  one 
additional  point  to  an  applicant 
institution  that  has  an  endowment  fund 
for  which  the  1998-1999  market  value 
per  full-time  equivalent  (FTE)  student 
was  less  than  the  comparable  average 
per  FTE  student  at  a  similar  type 
institution.  We  will  also  award  one 
additional  point  to  an  applicant 
institution  that  had  1998-1999 
expenditures  for  library-  materials  per 
FTE  student  that  were  less  than  the 
comparable  average  per  FTE  student  at 
similar  type  institutions. 

For  the  purpose  of  these  funding 
considerations,  an  applicant  must 
demonstrate  that  the  market  value  of  its 
endowment  fund  per  FTE  student,  and 
library  expenditures  per  FTE  student, 
were  less  than  the  national  averages  for 
the  year  1998-1999. 

If  a  tie  remains,  after  applying  the 
additional  point  or  points,  we  will 
determine  the  ranking  of  applicants 
based  on  the  lowest  combined  library 
expenditures  per  FTE  student  and 
endowment  values  per  FTE  student. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  82,  85,  86.  97, 
98,  and  99.  (b)  The  regulations  for  this 
program  in  34  CFR  part  607. 

Applicability  of  Executive  Order 
13202:  Applicants  that  apply  for 
construction  funds  under  these 
programs  must  comply  with  the 
Executive  Order  13202  signed  by 
President  Bush  on  Februar\-  1 7.  2001 


and  amended  on  April  26.  2001.  This 
Executive  order  provides  that  recipients 
of  Federal  construction  funds  may  not 
"require  or  prohibit  bidders,  offerors, 
contractors,  or  subcontractors  to  enter 
into  or  adhere  to  agreements  with  one 
or  more  labor  organizations,  on  the  same 
or  other  related  construction  project(s)" 
or  "otherwise  discriminate  against 
bidders,  offerors,  contractors,  or 
subcontractors  for  becoming  or  refusing 
to  become  or  remain  signatories  or 
otherwise  to  adhere  to  agreements  with 
one  or  more  labor  organizations,  on  the 
same  or  other  construction  project(s)." 
However,  the  Executive  order  does  not 
prohibit  contractors  or  subcontractors 
from  voluntarily  entering  into  these 
agreements. 

Projects  funded  under  this  program 
that  include  construction  activity  will 
be  provided  a  copy  of  this  Executive 
Order  and  will  be  asked  to  certify  that 
they  will  adhere  to  it 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  EDGAR  (34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportunity  to 
comment  on  proposed  regulations  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy  Therefore,  under  5  U,S  C,  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2002.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionar\-  grant  competitions.  The 
Title  III.  Part  A  Programs  (CFDA  Nos. 
84.031A.  84.031N.  84.031T,  and 
84.031W)  are  included  in  the  pilot 
project.  If  you  are  an  applicant  under  a 
Title  III,  Part  A  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  invoh'es  the  use  of 
the  Electronic  Grant  Application  Svstem 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (G.\PS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  strictly 
voluntarv. 


21644 


Federal  Register /Vol.  67.  No.  84  /  Wednesday,  May  1.  2002 /Notices 


•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  grant  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information-Non- 
Construction  Programs  (ED  524),  and  all 
necessary'  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Title  III,  Part  A 
Programs  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  or  Further 
Information  Contact:  Darlene  B.  Collins, 
U.S.  Department  of  Education,  1990  K 
Street.  NW,  6th  Floor,  Washington,  DC 
20202-8513.  Telephone:  (202)  502-7777 
or  via  Internet:  darIene.collins@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  OR 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  MTViv.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at;  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority;  20  U.S.C.  1057-1059d. 
Dated:  April  26.  2002. 
Sally  L.  Stroup. 

Assistant  Secretary.  Office  of  Postsecondary 

Education. 

(PR  Doc  02-10711  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.335A] 

Child  Care  Access  Means  Parents  in 
School  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002 

Purpose  of  Program:  The  Child  Care 
Access  Means  Parents  In  School 
(CCAMPIS)  Program  supports  the 
participation  of  low-income  parents  in 
postsecondary  education  through  the 
provision  of  campus-based  childcare 
services. 

Eligible  Applicants:  Institutions  of 
higher  education  that  awarded  during 
the  preceding  fiscal  year.  $350,000  or 
more  of  Federal  Pell  Grant  funds  to 
students  enrolled  at  the  institution. 

Applications  Available:  May  1,  2002. 

Deadline  for  Transmittal  of 
Applications:  June  3.  2002. 

Deadline  for  Intergovernmental 
Review:  August  5,  2002. 

Available  Funds:  $8.4  million. 

Estimated  Range  of  Awards: 
$10,000 — $300,000.  An  institution  will 
be  eligible  for  a  maximum  grant  award 
equal  to  one  (1)  percent  of  its  Federal 
Pell  Grant  disbursement  with  no  grant 
being  less  than  $10,000. 

Estimated  Average  Size  of  Awards: 
$84,000. 

Estimated  Number  of  Awards:  100. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Project  Period:  48  months. 

Page  Limit:  The  application  narrative 
(Part  C  of  the  application  in  which  the 
selection  criteria  are  addressed)  must  be 
limited  to  the  equivalent  of  no  more 
than  50  pages  using  the  following 
standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
cover  sheet,  the  budget  section, 
including  the  narrative  budget 
justification,  the  assurances  and 
certifications,  the  three-page  abstract, 
the  resumes,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  C. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  EDGAR  in  34 
CFR  parts  74,  75.  77.  79.  82,  85.  86.  97. 
98  and  99. 

In  preparing  applications,  applicants 
should  pay  particular  attention  to  the 
requirements  in  section  427  of  the 
General  Education  Provisions  Act 
(GEPA),  as  detailed  later  in  this  notice. 
Applicants  must  address  the 
requirements  in  section  427  in  order  to 
receive  funding  under  this  competition. 
Section  427  requires  each  applicant  to 
describe  the  steps  it  proposes  to  take  for 
addressing  one  or  more  barriers  (i.e., 
gender,  race,  national  origin,  color, 
disability,  or  age)  that  can  impede 
equitable  access  to,  or  participation  in, 
the  program.  A  restatement  of 
compliance  with  civil  rights 
requirements  is  not  sufficient  to  meet 
the  requirements  in  section  427  of 
GEPA.  Because  there  are  no  program- 
specific  regulations  for  the  Child  Care 
Access  Means  Parents  In  School 
Program,  applicants  are  encouraged  to 
read  the  authorizing  statute  in  section 
419N  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA). 

Priority:  Competitive  Priority:  Under 
34  CFR  75.105  (c)(2)(i)  and  20  U.S.C. 
1070e(d)  the  Secretary  gives  preference 
to  applications  that  leverage  significant 
local  or  institutional  resources, 
including  in-kind  contributions  to 
support  the  activities,  and  use  a  sliding 
fee  scale  for  childcare  services  provided 
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by  a  facility  assisted  under  this  grant  in 
order  to  support  a  htgh  number  of  low- 
income  parents  pursuing  postsecondaiy 
education  at  the  institution. 

The  Secretary  awards  up  to  10  points 
to  an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  under  34  CFR  75.209 
and  75.210  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  The  Secretary  informs 
applicants  in  the  application  package  of 
the  selection  criteria  and  factors,  if  any, 
to  be  used  for  this  competition  and  of 
the  maximum  weight  assigned  to  each 
criterion. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2002.  the  U.S. 
,  Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Child  Care  Access 
Means  Parents  In  School  Program, 
CFDA  No.  84.335A,  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
CCAMPIS  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 


submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424).  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Child  Care  Access 
Means  Parents  In  School  Program  at: 
h  tip  ://e-gran  ts .  ed.gov. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  l-«77-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identif>'  this 
competition  as  follows:  CFDA  No. 
84.335A. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  W.  Johnson,  U.S.  Department  of 
Education,  1990  K  Street,  NW,  Room 
7018,  Washington,  DC  20006. 
Telephone:  (202)  502-7525.  FAX:  (202) 
502-7864. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 


the  Federal  Information  Relav  Ser\-ice 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document: 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site;  \yiM^'  ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register  Free  Internet  access  lo  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.Access  at:  http://www.access.gpo.gov/nara/ 
index.htm! 

Program  Authority:  20  U.S.C.  1070e. 
Dated:  April  26,  2002. 
Sally  L.  Stroup, 

Assistant  Secretan;  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-10712  Filed  4-30-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board:  Education. 
ACTION:  Notice  of  open  meeting  and 
partially  closed  meetings. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notifj-  the 
general  public  of  their  opportunity  to 
attend.  Individuals  who  will  need 
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accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwalimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  no 
later  than  May  3.  2002.  We  will  attempt 
to  meet  requests  after  this  date,  but 
cannot  guarantee  availability  of  the 
requested  accommodation,  the  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

DATES:  May  16-May  18,  2002. 
TIMES:  May  16:  Executive  Committee 
Meeting:  Open  Session  4:30  p.m. -6:30 
p.m.;  Closed  Session  6:30  p.m.  to  7  p.m. 

May  17:  Full  Board  Meeting:  Open 
Session  8:30  a.m.-10:30  a.m.: 
Committee  Meetings:  Assessment 
Development  Committee  10:30  a.m- 
12:30  p.m.;  Committee  on  Standards, 
Design  and  Methodology,  10:30  a.m.- 
12:30  p.m.;  Reporting  and 
Dissemination  Committee,  10:30  a.m- 
12:30  p.m.;  Full  Board— Closed  Meeting 
12:30  p.m.-l:30  p.m.;  Open  Meeting 
1:30  p.m.-2:45  p.m.;  Closed  Meeting,  3 
p.m.-4:30  p.m. 

May  18:  Nominations  Committee: 
Closed  Meeting— 8  a.m.-8:45  a.m.;  Full 
Board  Open  Meeting,  9  a.m. -11:40  a.m.; 
Closed  Meeting  11:40  a.m.-12  p.m. 

Location:  The  Westin  Embassy  Row, 
2100  Massachusetts  Avenue,  NW.. 
Washington,  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Office, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street,  NW.,  Suite 
825,  Washington,  DC,  20002^233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994,  as 
amended  bv  the  No  Child  Left  Behind 
Act  of  2002)  (Public  Law  103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Education  Progress 
(NAEP).  The  Board's  responsibilities 
include  selecting  subject  areas  to  be 
assessed,  developing  assessment 
objectives,  developing  appropriate 
student  achievement  levels  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  and  developing 
standards  and  procedures  for  interstate 
and  national  comparisons. 

On  May  17,  2002  the  full  Board  will 
convene  in  open  session  from  8:30  a.m.- 
10:30  a.m.  The  Board  will  approve  the 
agenda;  receive  the  Executive  Directors 
report  and  a  NAEP  Update  from  the 
Deputy  Commissioner  of  NCES.  Gary 


Phillips.  The  Board  will  then  preview 
proposed  policies  on  the  NAEP 
program.  From  10:30  a.m.  to  12:30  p.m.. 
the  Boards  standing  committees — the 
Assessment  Development  Committee, 
the  Committee  on  Standards,  Design, 
and  Methodology,  and  the  Reporting 
and  Dissemination  Committee  will  meet 
in  open  session. 

The  full  Board  will  reconvene  in 
closed  session  on  May  17,  2002  from 
12:30  p.m.-l:30  p.m.  to  receive  results 
of  the  NAEP  2001  Geography 
Assessment.  This  meeting  must  be 
closed  because  the  Commissioner  of 
Education  has  not  officially  released 
results  of  the  NAEP  Geography 
Assessment  to  the  public  and  premature 
disclosure  of  the  information  presented 
for  review  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9(B)  of  section 
552b(c)ofTitle5U.S.C. 

The  full  Board  will  reconvene  in  open 
session  on  May  17,  from  1:30  p.m.  to 
2:45  p.m.  to  receive  an  update  on  the 
NAEP  Economics  Framework  and  to 
receive  a  report  on  NAEP/NAGB 
reauthorization.  From  3  p.m.  to  4:30 
p.m.  the  full  Board  will  meet  in  closed 
session  from  3  p.m.  to  4:30  p.m.  to 
review  and  discuss  test  items  from  the 
main  NAEP  Science  Assessment. 
Disclosure  of  the  specific  test  items  for 
a  test  that  has  not  yet  been  administered 
would  significantly  frustrate 
implementation  of  the  NAEP  program, 
and  is  therefore  protected  by  exemption 
9(B)  of  section  552b{c)  of  Title  5  U.S.C. 

On  Mav  18.  2002.  the  Nominations 
Conunittee  will  meet  in  closed  session 
from  8  a.m.  to  8:45  a.m.  to  review 
nominations  received  for  vacant 
positions  on  the  Board.  On  May  18, 
2002  the  full  Board  will  meet  in  open 
session  from  9  a.m.  to  11:40  a.m.  to 
receive  recommendations  and  take 
action  on  the  NAEP  Reading  Framework 
Revisit.  The  Board  will  then  hear  and 
take  action  on  Committee  reports  from 
9:45  a.m.  to  11:40  a.m.  Subsequently, 
from  11:40  a.m.  to  12  noon,  the  full 
Board  will  meet  in  closed  session  to 
review  nominations  for  Board 
vacancies.  This  discussion  pertains 
solely  to  internal  personnel  rules  and 
practices  of  an  agency  and  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy.  As  such,  the  discussions  are 
protected  by  exemptions  (2)  and  (6)  of 
-    section  552"b(c)  of  TiUe  5  U.S.C.  The 
May  18,  2002  Board  meeting  will 
adjourn  at  12  noon. 

Summaries  of  the  activities  of  the 
closed  sessions  and  related  matters. 


which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b(c),  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board.  Suite  #825,  800  North 
Capitol  Street.  NW.,  Washington,  DC. 
from  9  a.m.  to  5  p.m.  Eastern  Standard 
Time. 

Dated:  March  26.  2002. 
Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 
[FR  Doc.  02-10688  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting, 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Enviroimiental 
Laboratory.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463.  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

dates:  Tuesday,  May  21,  2002,  8  a.m.- 
6  p.m.;  Wednesday,  May  22,  2002,  8 
a.m.-5  p.m. 

Public  participation  sessions  will  be 
held  on:  Tuesday,  May  21,  2002.  12:15- 
12:30  p.m.  5:45-6  p.m.;  Wednesday. 
May  22.  2002.  11:45-12  noon.  4-4:15 
p.m. 

These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm 
these  times. 

ADDRESSES:  Ameritel  Inn,  645  Lindsay 
Boulevard.  Idaho  Falls,  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Wendy  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Board  (CAB)  Facihtator,  Jason 
Associates  Corporation.  477  Shoup 
Avenue.  Suite  205,  Idaho  Falls,  ID 
83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  home  page  at 
http://www.ida.net/users/cab. 

SUPPLEMENTARY  INFORMATION: 
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Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  future  use. 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  INEEL. 

Tentative  Agenda  Topics 

(Agenda  topics  may  change  up  to  the 
day  of  the  meeting.  Please  contact  Jason 
Associates  for  the  most  current  agenda 
or  visit  the  CAB's  Internet  site  at 
www.  ida  .net/u  sers/ca  hi. ) 

•  Overall  Orientation  for  Newly 
Appointed  Members  to  the  INEEL 
Citizens  Advison*'  Board. 

•  Election  of  New  Chair  and  Vice 
Chair  for  the  Citizens  Advisor\'  Board. 

•  INEEL  Site  Monitoring. 

•  Remedial  Investigation  and 
Baseline  Risk  Assessment  for  Waste 
Area  Group  7. 

•  Dispute  Resolution  for  Pit  9  at  the 
Radioactive  Waste  Management 
Complex. 

•  Status  of  Construction  of  the 
Advanced  Mixed  Waste  Treatment 
Project. 

•  Status  of  the  Geologic  Repositor\' 
for  Spent  Nuclear  Fuel  and  High-level 
Waste. 

•  Status  of  INEEL's  Application  for 
Funding  under  the  Accelerated  Cleanup 
Program. 

•  Stakeholder  Involvement  Plan  for 
the  Water  Integration  Project. 

Public  Participation 

This  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  facilitator  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  presentations  pertaining  to 
agenda  items  should  contact  the  Board 
Chair  at  the  address  or  telephone 
number  listed  above.  Request  must  be 
received  five  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made 
to  include  the  presentation  in  the 
agenda.  The  Deputy  Designated  Federal 
Officer,  Jerry  Bowman.  Assistant 
Manager  for  Laboratory  Development, 
Idaho  Operations  Office.  LIS. 
Department  of  Energy,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Ever\'  individual  wishing  to 
make  public  comment  will  be  provided 
equal  time  to  present  their  comments. 
Additional  time  may  be  made  available 
for  public  comment  during  the 
presentations. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 


SW.  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday  through  Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  bv  writing  to  Ms. 
Wendy  Lowe,  INTIEL  CAB  Facilitator. 
Jason  Associates  Corporation,  477 
Shoup  Avenue,  Suite  205,  Idaho  Falls, 
ID  83402  or  by  calling  (208)  522-1662. 

Issued  at  Washington,  DC,  on  April  25, 
2002- 

Beiinda  G.  Hood, 

Acting  Deputy  Advisor,'  Committee 
Managenwrit  Officer 

|FK  Do(  .  02-10696  Filed  4-.JO-02;  8:45  am] 
BILLING  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-230-000] 

Colorado  Interstate  Gas  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tarriff 

.•\pril  2.T.  2002. 

Take  notice  that  on  April  22.  2002. 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets,  to  become 
effecdveMay  23.  2002: 

Ninth  Revised  Sheet  No.  229.\ 
Eighth  Revised  Sheet  No.  229B 
Sixth  Revised  Sheet  No.  281. X 
Eighth  Revised  Sheet  No.  28 IC 

CIG  states  that  the  tendered  tariff 
sheets  clarif\-  that  previously  scheduled 
finu  service  quantities  must  be 
rescheduled  in  an  intraday  nomination 
cvcle  when  a  rate  discount  is  granted 
after  the  scheduling  of  such  quantities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter%'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii]  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson.  Jr., 

Deputy  Secretary. 

|FR  Doc:.  02-10749  Filed  4-30-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-38&-047] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

April  25,  2002, 

Take  notice  that  on  April  18,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
negotiated  rate  trans 

PAL  Service  .Agreement  No.  72640  between 
Golumbia  Gulf  Transmission  Company 
and  Duke  Energy  Trading  and  Marketing, 
L.L.C.  dated  April  17,2002 

Transportation  senice  is  to 
commence  May  1 .  2002  and  end  May 
31.  2002  under  the  agreement. 

Columbia  Gulf  states  that  it  has  ser\'ed 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No  RP96-389 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator>'  Commission, 
888  First  Street.  NE  .  W'ashington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-10747  Filed  4-30-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 88-000] 

Copper  Eagle  Gas  Storage,  L.L.C.; 
Notice  of  Petition 

April  25.  2002. 

Take  notice  that  on  April  19,  2002, 
Copper  Eagle  Gas  Storage,  L.L.C. 
(Copper  Eagle),  Phoenix,  Arizona,  filed 
a  petition  for  Exemption  of  Temporary 
Acts  and  Operations  from  Certificate 
Requirements,  pursuant  to  Rule  207 
(a)(5)  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207(a)(5)).  and  section  7(c)(1)(B)  of 
the  Natural  Gas  Act  (15  U.S.C. 
717(c)(1)(B)),  seeking  approval  of  an 
exemption  from  certificate  requirements 
to  perform  temporary  activities  related 
to  drilling  three  stratigraphic  test  wells 
to  determine  the  technical, 
environmental,  and  economic  feasibility 
of  developing  a  natural  gas  storage 
facility  in  Maricopa  County.  Arizona. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
WTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  J. 
Gordon  Pennington.  Senior  Counsel,  El 
Paso  Corporation,  555  11th  St.  NfW., 
Suite  750,  Washington,  DC  20004, 
telephone  (202)  637-3544. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  6,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 


filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 


proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-10741  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 600-000] 

Green  Mountain  Energy  Company; 
Notice  of  Filing 

April  24,  2002. 

Take  notice  that  on  April  10.  2002, 
GreenMountain.com  Company  tendered 
for  filing  that  it  has  formally  changed  its 
name  to  Green  Mountain  Energy 
Company  on  October  4,  2000.  The 
company's  ownership,  affiliate  status, 
operations,  and  assets  were  unaffected 
by  the  name  change. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
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Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  May  1,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc,  02-10fir)9  Filed  4-.30-l)2;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 21 4-000] 

Invenergy  Energy  Marlteting  LLC; 
Notice  of  issuance  of  Order 

April  25,  2002. 

Invenergy  Energy  Marketing  LLC 
(Invenergy  Marketing)  submitted  for 
filing  an  initial  rate  schedule  under 
which  Invenergy  Marketing  will  engage 
in  the  sale  of  capacity,  energy, 
replacement  reserves,  and  ancillary 
services  at  market-based  rates,  and  for 
the  authority  to  reassign  transmission 
rights  and  to  resell  firm  transmission 
rights.  Invenergy  Marketing  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Invenergy 
Marketing  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Invenergy  Marketing. 

On  April  16,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Invenergy  Marketing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385. 211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Invenergy 
Marketing  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Invenergy  Marketing, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Invenergy  Marketing's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\'ene 
or  protests,  as  set  forth  above,  is  May  16. 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  httpJ 
/vi-ww. fere.  fed. us/online/hms. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/w\'>'w.  ferc.fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

!FR  Dor.  02-10742  Filed  4-.10-02:  8:4.')  am] 

BILUNG  COOE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ELOO-95-000  and  ELOO-98- 
000] 

San  Diego  Gas  &  Electric  Company, 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  into  Marltets 
Operated  by  the  California 
independent  System  Operator  and  the 
California  Power  Exchange, 
Respondents;  investigation  of 
Practices  of  the  California  independent 
System  Operator  and  the  California 
Power  Exchange;  Notice  of  Technical 
Conference 

April  24,  2002. 

The  Federal  Energy  Regulatory 
Commission  Staff  is  convening  a 
technical  conference  to  facilitate 
continued  discussions  between  the 
California  Independent  System  Operator 
Corporation  (CAISO).  market 
participants,  state  agencies  and  other 
interested  participants  on  the 
development  of  a  revised  market  design 
for  the  CAISO.  Staff  will  issue  an 
agenda  the  week  of  May  6.  2002.  The 
conference  will  held  in  San  Francisco. 
California,  at  the  Renaissance  Pare  55 
Hotel,  55  Cyril  Magnin  Street.  San 
Francisco.  CA,  on  May  9  and  10,  2002, 
beginning  at  9  a.m. 

For  additional  information  concerning 
the  conference,  interested  persons  may 


contact  Robert  Pease  at  (202)  208-0131 
or  by  electronic  mail  at 
"robert.pease@ferc.gov."  No  telephone 
communication  bridge  will  he  provided 
at  this  technical  conference. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

IFR  Doi    o:'-106,=;7  Filed  A-M-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-229-000] 

Texas  Eastern  Transmission,  L.P.; 
Notice  of  Refund  Report 

.'\pril  25.  2002 

Take  notice  that  on  April  17.  2002 
Texas  Eastern  Transmission.  LP  (Texas 
Eastern)  tendered  for  filing  a  refund 
report  of  a  flow  through  refund  from 
Dominion  Transmission.  Inc.  (DTI)  of  a 
Take-or-Pay  Refund,  in  Docket  No. 
RP88-217^00.  et  al.  reported  on  March 
31.1997,  as  credits  to  Customers" 
invoices  on  their  April  10,  2002 
invoices. 

Texas  Eastern  stales  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  tm  or  before 
May  2.  2002.  Protests  will  he  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  scrxe  to  make  protestants  parties  to 
the  proceedings  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  \vith  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://w\uy.ferc  go\  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  jr.. 

Deputy  Secretary. 

IFR  Doc.  02-10748  Filed  4-.-^0-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 336-000] 

Vandolah  Power  Company,  L.L.C.; 
Notice  of  Issuance  of  Order 

April  25.  2002. 

Vandolah  Power  Company,  L.L.C. 
(Vandolah)  submitted  for  filing  an 
application  to  sell  capacity,  energy,  and 
ancillary  services  at  market-based  rates. 
Vandolah  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Vandolah  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Vandolah. 

On  April  17,  2002,  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 
Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liability  by  Vandolah  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Vandolah 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Vandolah,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Vandolaih's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  17, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wMTV'./erc  .fed.u  s/efi/doorbell.  h  tm . 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-10743  Filed  4-30-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 447-001] 

Central  Illinois  Light  Company;  Notice 
of  Filing 

April  24.  2002. 

Take  notice  that  on  April  18,  2002. 
Central  Illinois  Light  Company  (CILCO) 
filed  a  Substitute  Interconnection 
Agreement  with  the  Village  of  Riverton. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  May  9,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-10658  Filed  4-30-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 578-000,  et  al.] 

Public  Service  Company  of  New 
Mexico,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

April  23,  2002 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-1 578-000] 

Take  notice  that  on  April  17,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  executed 
service  agreement,  dated  December  28. 
2001.  for  firm  point-to-point 
transmission  service  and  certain 
ancillary  services,  between  PNM 
Transmission  Development  and 
Contracts  (Transmission  Provider)  and 
PNM  International  Business 
Development  (Transmission  Customer), 
under  the  terms  of  PNM's  Open  Access 
Transmission  Tariff.  The  agreement  is 
for  28  MW  of  reserved  transmission 
capacity  (and  certain  ancillary  services) 
from  the  San  Juan  Generating  Station 
345kV  Switchyard  to  the  Luna  345kV 
Switching  Station  and  represents  the 
Transmission  Customer's  exercise  of  its 
Right  of  First  Refusal  to  extend  service 
under  a  predecessor  (now  expired) 
agreement  for  one  year  (through 
calendar  year  2002).  PNM  requests 
January  1,  2002,  as  the  effective  date  for 
each  agreement.  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
PNM  International  Business 
Development,  PNM  Transmission 
Development  and  Contracts,  the  New 
Mexico  Public  Regulation  Commission 
and  the  New  Mexico  Attorney  General. 
Comment  Date:  May  8.  2002. 

2.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-1 5 79-000) 

Take  notice  that  on  April  17,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  two  executed 
service  agreements  for  firm  point-to- 
point  transmission  service  with  Texas- 
New  Mexico  Power  Company  (TNMP), 
under  the  terms  of  PNM's  Open  Access 
Transmission  Tariff.  The  agreements  are 
for  6  MW  and  15  MW  (respectively)  of 
reserved  transmission  capacity  from  the 
Four  Comers  345kV  Switchyard  to  the 
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Hidalgo  345kV  Switching  Station  and 
represent  TNMP's  exercise  of  Right  of 
First  Refusal  to  continue  service  under 
two  predecessor  (now  expired) 
agreements  through  calendar  year  2002. 

PNM  requests  January  1.  2002.  as  the 
effective  date  for  the  agreements.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque.  New 
Mexico.  Copies  of  the  filing  have  been 
sent  to  TNMP,  the  New  Mexico  Public 
Regulation  Commission  and  the  New 
Mexico  Attorney  General. 

Comment  Date:  May  8,  2002. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-1 580-000] 

Take  notice  that  on  April  17,  2002. 
PJM  Interconnection,  L.L.C.  (PJM).  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  amendments 
to  the  PJM  Open  Access  Transmission 
Tariff  and  the  Amended  and  Restated 
PJM  Operating  Agreement  to  allocate 
more  equitably  charges  and  credits 
relating  to  PJM's  purchase  or  sale  of 
emergency  energy 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  region.  PJM  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  June  1,  2002 
for  the  amendments. 

Comment  Date:  May  8,  2002. 

4.  Idaho  Power  Company 

[Docket  No.  ER02-1581-000) 

Take  notice  that  on  April  17.  2002, 
Idaho  Power  Company  filed  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  Dynegy  Power 
Marketing,  Inc.,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  Date:  May  8,  2002. 

5.  Idaho  Power  Company 

(Docket  No.  ER02-1583-0001 

Take  notice  that  on  April  17,  2002. 
Idaho  Power  Company  filed  a  Ser\'ice 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  Dynegy  Power 
Marketing,  Inc..  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  Date:  May  8,  2002. 

6.  Cinergy  Services.  Inc. 

(Docket  No.  ER02-1 384-0001 

Take  notice  that  on  April  18.  2002. 
Cinergy  Services,  Inc.  (Cinergy)  on 
behalf  of  the  Cincinnati  Gas  and  Electric 
Company  tendered  for  filing  a 
Wholesale  Market-Based  Service 
Agreement  under  its  Wholesale  Market- 


Based  Power  Sales  Standard  Tariff.  No. 
9  -MB  (the  Tariff)  entered  into  with 
Dynegy  Power  Marketing,  Inc. 

Cinergy  and  Dynegy  Power  Marketing. 
Inc.  are  requesting  an  effective  date  of 
April  1,  2002. 

Comment  Date:  May  9,  2002. 

7.  Celerity  Energy  of  Colorado,  LLC 

iDockel  N(i.  ER02-l,=i8.'>-()()()j 

Take  notice  that  on  April  18,  Celerity 
Energy  of  Colorado,  LLC  (Celerity) 
petitioned  the  Federal  Energy 
Regulator^'  Commission  (Commission) 
for  acceptance  of  Celerity  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  regulations. 

Celerity  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Celerity  is  85  percent  owned  by 
Caterpillar  Power  Systems,  Inc.,  which 
produces  electric  power  generation 
equipment,  and  15  percent  owned  by 
Celerity  Energy,  an  Oregon  LLC.  which 
engages  in  the  business  of  distributed 
generation  products  and  services. 

Comment  Date:  May  9.  2002. 

8.  Cinergy  Services,  Inc, 

[Docket  No   ER02-1.S8B-000| 

Take  notice  that  on  April  18,  2002, 
Cinergy  Services,  Inc.  (Cinergy)  and 
Federal  Energy  Sales,  Inc.  are  requesting 
a  cancellation  of  Service  Agreement 
No.  108,  under  Cinergy  Operating 
Companies,  FERC  Electric  Cost-Based 
Power  Sales  Tariff,  FERC  Electric  Tariff 
Original  V'olume  No.  6. 

Cinergv  requests  an  effective  date  of 
April  19.' 2002. 

Comment  Date:  May  9.  2002. 

9.  Cinergy  Services,  Inc. 

I  Docket  No.  ER02- 1.38  7-000) 

Take  notice  that  on  April  18.  2002, 
Cinergy  Services,  Inc.,  (Cinergy)  and 
Federal  Energy  sales,  Inc,  are  requesting 
a  cancellation  of  Service  Agreement  No. 
108  under  Cinergy  operating 
Companies.  FERC  Electric  Market-based 
Power  Sales  tariff,  FERC  Electric  tariff 
original  Volume  No.  7. 

Cinergv  requests  an  effective  date  of 
April  19,2002. 

Comment  Date:  May  9,  2002. 

10.  Duke  Electric  Transmission 

(Docket  No.  ER02-1 588-000] 

Take  notice  that  on  April  18,  2002. 
Duke  Electric  Transmission  (Duke),  a 
division  of  Duke  Energv'  Corporation, 
tendered  for  filing  a  Service  Agreement 
with  Duke  Power,  for  Firm 
Transmission  Service  under  Duke's 
Open  Access  Transmission  Tariff. 


Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  1.  2002.  Duke 
states  that  this  filing  is  in  accordance 
with  Part  35  of  the  Commission's 
Regulations,  18  CFR  35,  and  that  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  Date:  May  9,  2002, 

11.  Michigan  Electric  Transmission 
Company 

IDorkptNo  KR02-1.3H9-0001 

Take  notice  that  on  April  18,  2002, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  an  executed  revused  Service 
Agreement  for  Network  Transmission 
Service  with  Wolverine  Power 
Marketing  Cooperative  (Customer) 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  originally 
filed  on  February  22.  2001  by  Michigan 
Transco  and  International  Transmission 
Company  (ITC). 

Michigan  Transco  is  requesting  an 
effective  date  of  April  1.  2001   Customer 
is  taking  service  under  the  Service 
Agreement  in  connection  with 
Consumers  Energy  Company's 
(Consumers)  Electric  Customer  Choice 
program. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission.  I'TC.  and  the 
Customer 

Comment  Date:  May  9.  2002. 

12.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-1. 590-000] 

Take  notice  that  on  April  18,  2002, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco]  tendered 
for  filing  an  executed  revised  Service 
Agreement  for  Network  and  Firm  and 
Non-Firm  Point  to  Point  Transmission 
Service  with  Quest  Energy,  L  L.C. 
(Customer)  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  February  22,  2002  by  Michigan 
Transco  and  International  Transmission 
Company  (ITC)  Michigan  Transco  is 
requesting  an  effective  date  of  April  1, 
2002  Customer  is  taking  ser\  ice  under 
the  Senice  Agreement  in  connection 
with  Consumers  Energy  Company's 
(Consumers)  Electric  Customer  Choice 
program 

Copies  of  the  filed  agreement  were 
sen'ed  upon  the  Michigan  Public 
Service  Clommission.  I'TC"..  and  the 
Customer 

Comment  Date:  May  9.  2002. 

13.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER02-1591-O00| 

Take  notice  that  on  April  19,  2002. 
Wisconsin  Electric  Power  Company 
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(Wisconsin  Electric)  tendered  for  filing 
a  fully  executed  Dynamic 
Interconnection  Operations 
Coordination  Agreement  (Agreement) 
between  Wisconsin  Electric  and  the 
Board  of  Light  and  Power  City  of 
Marquette. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  October  30. 

2001. 
Comment  Date:  May  10,  2002, 

14.  Southern  Company  Services.  Inc. 

[Docket  No.  ERU2-1502-()OUj 

Take  notice  that  on  April  19.  2002. 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  .\labama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  four 
transmission  service  agreements  under 
the  Open  Access  Transmission  Tariff  oi 
Southern  Companies  (FERC  Electric 
Tariff.  Fourth  Revised  Volume  No.  5) 
(Tariff).  Specifically,  these  agreements 
are  as  follows:  (1)  One  firm  point-to- 
point  transmission  service  agreement 
executed  by  SCS,  as  agent  for  Southern 
Companies,  and  UBS  AG.  London 
Branch  (Service  Agreement  No.  448):  (2) 
One  non-firm  point-to-point 
transmission  service  agreement 
executed  by  SCS,  as  agent  for  Southern 
Companies,  and  UBS  AG,  London 
Branch  (Service  Agreement  No.  449);  (3) 
One  firm  point-to-point  transmission 
service  agreement  executed  by  SCS.  as 
agent  for  Southern  Companies,  and 
Dynegy  Power  Marketing,  Inc.  to  reflect 
the  continuation  of  service  under  an 
agreement  with  its  predecessor 
company.  Electric  Clearinghouse,  Inc. 
(First  Revised  Service  Agreement  No. 
184);  and  (4)  One  non-firm  point-to- 
point  transmission  service  agreement 
executed  by  SCS.  as  agent  for  Southern 
Companies,  and  Dynegy  Power 
Marketing.  Inc.  to  reflect  the 
continuation  of  service  under  an 
agreement  with  its  predecessor 
company.  Electric  Clearinghouse.  Inc. 
(First  Revised  Service  Agreement  No.  5) 
Comment  Date:  May  10,  2002. 

15.  Southern  Indiana  Gas  &  Electric 
Company 

[Docket  No.  ER02-1 593-000] 

Take  notice  that  on  April  19.  2002, 
Southern  Indiana  Gas  &  Electric 
Company  (SIGECO)  and  Alcoa  Power 
Generating  Inc.  (APGI)  tendered  for 
filing  pursuant  to  the  provisions  of 
Section  205  of  the  Federal  Power  Act 
and  the  Commission's  Regulations,  an 
extension  of  SIGECO's  Rate  Schedule 
FPC  No.  29.  which  is  APGI's  Rate 


Schedule  FPC  No.  2  and  is  the  two 
Parties'  Electric  Power  Agreement. 

SIGECO  and  APGI  ask  that  the 
extension  be  made  effective  as  of  May 
1,  2002.  Copies  of  the  filing  were  served 
upon  APGI  and  the  Indiana  Utility 
Regulatorv  Commission. 

Comment  Dote:  May  10.  2002. 

16.  Wisconsin  Electric  Power  Company      [Docket  No  ER02-1 .599-000] 


Notice  of  the  proposed  cancellation 
has  not  been  served  upon  any  party 
because  such  cancellation  affects  no 
purchasers  under  B.L.  England's  FERC 
Electric  Tariff.  Original  Volume  No.  1. 

Comment  Date:  May  10.  2002. 

21.  DTE  East  China,  LLC 


[Docket  No.  ER02-1 594-000] 

Take  notice  that  on  April  19.  2002. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
a  fully  executed  Facilities  Agreement 
(Agreement)  between  Wisconsin  Electric 
and  the  City  of  Oconomowoc. 
Wisconsin.  Wisconsin  Electric 
respectfully  requests  an  effective  date  of 
March  19.  2002. 

Comment  Date:  May  10,  2002. 

17.  TME  Energy  Services 

[Docket  No.  ER02-1 595-000] 

Take  notice  that  on  April  19.  2002. 
TME  Energy  Services  tendered  for  filing 
a  Petition  for  Blanket  Authorizations. 
Certain  Waivers,  and  Order  Approving 
Rate  Schedule  Governing-Market  Based 
Sales  of  Energv  and  Capacity. 

Comment  Date:  May  10,  2002. 

18.  The  Detroit  Edison  Company 

[Docket  No.  ER02-159H-O00] 

Take  notice  that  on  April  19.  2002. 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  (the  Service  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2),  FERC  Electric 
Tariff  No.  3  (the  WPS-2  Tariff)  between 
Detroit  Edison  and  TXU  Energy  Trading 
Company.  LP. 

Comment  Date:  May  10.  2002. 

19.  Deepwater  Power.  LLC 

(Docket  No.  ER02-1 597-000] 

Take  notice  that  on  April  19.  2002. 
Deepwater  Power  LLC  (Deepwater)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice  of 
cancellation  of  FERC  Electric  Tariff. 
Original  Volume  No.  1. 

Notice  of  the  proposed  cancellation 
has  not  been  served  upon  any  party 
because  such  cancellation  affects  no 
purchasers  under  Deepwater's  FERC 
Electric  Tariff.  Original  Volume  1. 

Comment  Date:  May  10,  2002, 

20.  B.L.  England  Power.  LLC 

(Docket  No.  ER02-1 598-000) 

Take  notice  that  on  April  19.  2002. 
B.L.  England  Power  LLC  (B.L.  England) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice  of 
cancellation  of  FERC  Electric  Tariff, 
Original  Volume  No.  1. 


Take  notice  that  on  April  19.  2002, 
DTE  East  China.  LLC  (DTE  East  China) 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act.  and  Part 
35  of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  a  Petition  for  authorization 
to  make  sales  of  electric  capacity  and 
energy  at  negotiated  rates  subject  to  a 
cost-based  ceiling  and  for  certain 
waivers  of  the  Commission's 
regulations. 

Comment  Date:  May  10.  2002. 

22.  Wisconsin  Electric  Power  Company 

(Docket  No.  OAOl-8-002] 

Take  notice  that  on  April  16.  2002. 
Wisconsin  Electric  Power  Company 
(WEPCO)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  compliance  filing 
pursuant  to  the  Commission's  March  27. 
2002  order.  FERC  1  61.329(2002). 

Comment  Date:  May  16.  2002. 

Standard  Paragraphs 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
mvTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commissions  web  site  under  the 

"e-Filing"  linl<.. 

Magaiie  R.  Salas. 

Serretar}-. 

|FK  Df.< .  n2-U)f.fi2  Filed  4-30-02:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-79-O02,  et  al.] 

Southern  California  Edison  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  24.2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Southern  California  Edison  Company 

|D(K,ket  \'o.  ER02-7g-0()2l 

Take  notice  that  on  April  17,  2002. 
Southern  California  Edison  Company 
(SCE)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  compliance  filing 
regarding  letter  agreements  between 
SCE  and  Energy  Unlimited,  Inc  (Energy 
Unlimited),  Pegasus  Power  Partners, 
LLC  (Pegasus)  and  High  Desert  Power 
Project,  LLC  (High  Desert), 

The  purpose  of  this  filing  is  to  comply 
with  the  Commission's  March  18.  2002 
Order  in  Docket  No,  ER02-79-001 , 
Southern  California  Edison  Company, 
98  FERC  1  61,304  (2002).  Granting 
Request  for  Rehearing  in  Part  and 
Denying  Rehearing  in  Part. 

Copies  of  this  filing  were  served  upon 
Public  Utilities  Commission  of  the  State 
of  California,  Energy  Unlimited, 
Pegasus,  and  High  Desert. 

Comment  Date:  May  8,  2002. 

2.  Duke  Energy  Sandersville.  LLC 

[Docket  No.  ER02-1024-002| 

Take  notice  that  on  April  17,  2002, 
Duke  Energy  Sandersville,  LLC  filed  a 
notice  of  status  change  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  connection  with  the 
Commission's  Order  authorizing  a 
change  in  upstream  control  of  Engage 
Energy  America  LLC  and  Frederickson 
Power  L.P.  resulting  from  a  transaction 
involving  Duke  Energy  Corporation  and 
Westcoast  Energy  Inc,  (Engage  Energy 
America.  LLC,  Frederickson  Power  L,P., 
Duke  Energy  Corp,.  98  FERC  ^  61.207 
(2002)). 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  list 
compiled  by  the  Secretary  of  the  Federal 


Energy  Regulatory  Commission  in  this 
proceeding. 
Comment  Date:  May  8,  2002, 

3.  Tucson  Electric  Power  Company 

(Docket  No.  ER02-i:f4')-i)()l  i 

Take  notice  that  on  April  17,  2002. 
Tucson  Electric  Power  Company 
tendered  for  filing  a  Network  Operating 
Agreement  between  Tucson  Electric 
Power  Company  and  the  Navajo  Tribal 
Utility  Authority  as  Supplement  No.  1 
to  the  Amended  Service  Agreement  for 
Network  Integration  Transmission 
Service  filed  on  March  20,  2002. 

Comment  Date:  May  8.  2002. 

4.  Central  Illinois  Light  Company 

(Docket  No.  KR02-14H2-0()1| 

Take  notice  that  on  April  18,  2002, 
Central  Illinois  Light  Company  (CILCO). 
filed  a  substitute  executed 
Interconnection  Agreement  with  Corn 
Belt  Energy  Corporaticm. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  Date:  May  9.  2002. 

5.  Central  Illinois  Light  Company 

(Dot.kel  No.  ER02- 144  7-01)1 1 

Take  notice  that  on  April  18.  2002. 
Central  Illinois  Light  Company  (CHLCOl 
filed  a  Substitute  Interconnecticm 
Agreement  with  the  Village  of  Riverton. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  Date:  May  9,  2002. 

6.  Mohawk  River  Funding  IV.  L.L.C. 

[Dockt't  No.  ER02-l,iH2-(l{)()| 

Take  notice  that  on  April  17,  2002, 
Mohawk  River  Funding  IV,  L.L.C. 
submitted  a  Notice  of  Succession 
pursuant  to  18  CFR  .35.16  and  131.51  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  Poquonock  River  Funding, 
L.L.C.  has  changed  its  name  to  Mohawk 
River  Funding  IV.  LLC  and  effective 
March  18,  2002  succeeded  to 
Poquonock's  Rate  Schedule  FERC  No.  1, 
Market-Based  Rate  Schedule  filed  in 
Docket  No.  ER01 -2 799-000,  which  was 
effective  September  13,  2001. 

Comment  Date:  May  8,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
F'ederal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC: 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
.'\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  d\ailable  for  review  at  the 
Commission  or  mav  be  \iewed  on  the 
(Commission's  web  site  at  http:// 
ivwvy.ferc.gov  using  the  "RIMS  "  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronical!;'  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission  s  web  site  under  the 
"e-Filing"  link. 

Linwood  A,  Watson.  Jr., 

Drput\  Sfcrfilan. 

II  R  Dt.(    02-10740  Filed  4-30-02:  B:4.'i  ami 

SILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-63-000.  et  al] 

TECO  Power  Services  Corporation,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  22,  2002. 

The  following  filings  ha\e  been  made 
with  the  t'ommission  The  filings  are 
listed  in  ascending  ordt^r  within  each 
docket  classification 

1.  TECO  Power  Services  Corporation. 
Mosbacher  Power  Partners.  L.P. 

[Docket  No.  EC02-63-O00I 

Take  notice  that  on  April  15.  2002, 
TEICO  Power  Services  Corporation 
(TECO  Power)  and  Mosbacher  Power 
Partners,  LP.  (MPP)  tendered  for  filing 
an  application  requesting  all  necessary 
authorizations  under  Section  203  of  the 
Federal  Power  Act  for  the  sale  bv  MPP 
to  TECO  Power  of  MPP's  interest 
(indirectU-  through  affiliates)  in  the 
Commonwealth  Chesapeake  Power 
Station,  a  315  M\V  simple-cycle,  oil- 
fired,  combustion  turbine  electric 
generating  peaking  facility  in  Accomack 
County.  Virginia. 

Comment  Date:  May  6,  2002. 

2.  PaciiiCorp 

IDof.ket  No.  EC02-64-O00I 

Take  notice  that  on  April  16.  2002, 
PacifiCorp  (PacifiCorp)  filed  with  the 
Federal  Energy  Regulatory  Commission 
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(Commission)  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
and  part  33  of  the  Regulations  of  the 
Commission  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  PacifiCorp  will  transfer  its 
electric  distribution  and  transmission 
properties  located  within  the  county  of 
Linn,  Oregon  to  Emerald  People's 
Utility  District  (EPUD).  The  transfer  will 
be  accomplished  by  payment  in  cash 
plus  the  assumption  of  liabilities  by 
EPUD  according  to  the  Asset  Transfer 
Agreement  between  PacifiCorp  and 

EPUD. 

The  transfer  shall  become  effective 
upon  entry  of  the  stipulated  judgment 
filed  in  the  Oregon  state  court  action. 
Emerald  People's  Utility  District  v. 
PacifiCorp.  et  al.,  Linn  County  Circuit 
Court  Case  No.  99-2656.  PacifiCorp 
filed  no  Section  205  rate  proceeding  in 
this  application,  and  states  that  the 
transaction  will  have  no  impact  on 
competition,  rates  or  regulation. 

Applicant  requests  waiver  of  any 
applicable  filing  requirements  under  the 
Commission's  Rules  and  Regulations  as 
may  be  necessary  to  approve  the 
transfer.  Applicant  also  has  requested 
Commission  approval  of  the  transaction 
on  or  before  Mav  31.  2002. 

Comment  Date:  May  7,  2002. 

3.  Puget  Sound  Energy.  Inc. 

[Docket  No.  EL02-77-OOO1 

Take  notice  that  on  April  17,  2002. 
Puget  Sound  Energy,  Inc.  (PSE). 
tendered  for  filing  a  Petition  for 
Declaratory  Order  Regarding 
Reclassification  of  Facilities,  pursuant 
to  the  Commission's  Order  in  Docket 
ER02-605,  dated  February-  15,  2002. 
Puget  Sound  Energy,  Inc  98  FERC  "fl 
61.168.  PSE  requests  an  effective  date  of 
January  1,  2002  for  the  above-described 
reclassification. 

Copies  of  the  filing  were  served  on  the 
all  persons  on  the  Commission's  Service 
list  in  ER02-605.  PSE's  jurisdictional 
customers,  and  the  Washington  State 
Utilities  and  Transportation 
Commission. 

Comment  Date:  May  17,  2002. 

4.  Big  Cajun  I  Peaking  Power  LLC 

(Docket  No.  ER02-1 571-0001 

Take  notice  that  on  April  17,  2002, 
Big  Cajun  I  Peaking  Power  LLC  (Big 
Cajun  I  Peaking)  filed  with  the  Federal 
Energy  Regulatorv'  Commission 
(Commission),  under  section  205  of  the 
Federal  Power  Act  (FPA).  an  application 
requesting  that  the  Commission  (1) 
accept  for  filing  its  proposed  market- 
based  FERC  Rate  Schedule  No.  1:  (2) 
grant  blanket  authority  to  make  market- 
based  wholesale  sales  of  capacity  and 


energy  under  the  FERC  Rate  Schedule 
No.  1;  (3)  grant  authority  to  sell 
ancillary  services  at  market-based  rates; 
(4)  accept  for  filing  Service  Agreement 
No.  1;  and  (5)  grant  such  waivers  and 
blanket  authorizations  as  the 
Commission  has  granted  in  the  past  to 
other  nonfranchised  entities  with 
market-based  rate  authority. 
Comment  Date:  May  8,  2002. 

5.  Bayou  Cove  Peaking  Power,  LLC 

[Docket  No.  ERO2-l.i72-OO0l 

Take  notice  that  on  April  17.  2002, 
Bayou  Cove  Peaking  Power,  LLC  (Bayou 
Cove)  filed,  under  section  205  of  the 
Federal  Power  Act  (FPA),  an  application 
requesting  that  the  Commission  (1) 
accept  for  filing  its  proposed  market- 
based  FERC  Rate  Schedule  No.  1 ;  (2) 
grant  blanket  authority  to  make  market- 
based  wholesale  sales  of  capacity  and 
energy  under  the  FERC  Rate  Schedule 
No.  1;  (3)  grant  authority  to  sell 
ancillary  services  at  market-based  rates; 
and  (4)  grant  such  waivers  and  blanket 
authorizations  as  the  Commission  has 
granted  in  the  past  to  other 
nonfranchised  entities  with  market- 
based  rate  authority. 

Comment  Date:  May  8,  2002. 

6.  KeySpan  Port  Jefferson  Energy 
Center  LLC 

[Docket  No.  ER02-1 573-000) 

Take  notice  that  on  April  17,  2002. 
KeySpan-Port  Jefferson  Energy  Center 
LLC  (Port  Jefferson)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  its  proposed  FERC  Electric 
Tariff  No.  1. 

Port  Jefferson  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Port  Jefferson  also  seeks  authority  to 
sell,  assign,  or  transfer  transmission 
rights  that  it  may  acquire  in  the  course 
of  its  marketing  activities. 

Port  Jefferson  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  to  allow  an  effective  date  of 
May  7,  2002  for  its  proposed  rate 
schedule. 

Comment  Date:  May  8,  2002, 

7.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-1574-O00) 

Take  notice  that  on  April  17,  2002, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  submitted  for  filing  the 
First  Revised  Service  Agreement  No. 
248,  Revised  and  Restated 
Interconnection  Agreement  by  and 
between  MPC  Generating,  LLC  (MPC 
Generating)  and  Georgia  Power  (the 
First  Revised  Service  Agreement).  The 


First  Revised  Service  Agreement  reflects 
the  assignment  of  the  rights  and 
obligations  of  Service  Agreement  No. 
248,  Revised  and  Restated 
Interconnection  Agreement  by  and 
between  Monroe  Power  Company 
(Monroe)  and  Georgia  Power  dated  as  of 
February'  29,  2000.  to  MPC  Generating, 
pursuant  to  the  Assignment  and 
Assumption  Agreement  among  Monroe, 
MPC  Generating,  and  Georgia  Power 
effective  as  of  Februarv  1,  2002. 
Comment  Date:  May  8,  2002. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ERO2-157.5-OO0I 

Take  notice  that  on  April  17,  2002. 
American  Electric  Power  Service 
Corporation  submitted  for  filing  an 
unexecuted  Interconnection  and 
Operation  Agreement,  dated  March, 
2002,  between  Appalachian  Power 
Company  (APCo)  and  Allegheny  Energy 
Supply  Company,  LLC.  The  agreement 
is  pursuant  to  the  AEP  Companies' 
Open  Access  Transmission  Service 
Tariff  (OATT)  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff  Second  Revised  Volume 
No.  6,  effective  June  15,  2000. 

APCo  requests  an  effective  date  of 
June  15,  2002.  Copies  of  APCo's  filing 
have  been  served  upon  Allegheny 
Energy  Supply  Company.  LLC  and  upon 
Virginia  State  Corporation  Commission. 

Comment  Date:  May  8,  2002. 

9.  International  Transmission  Company 

(Docket  No.  ER02-1 576-000] 

Take  notice  that  on  April  17,  2002, 
International  Transmission  Company 
(ITC)  tendered  for  filing  the  Generator 
Interconnection  and  Operating 
Agreement  between  ITC  and  FirstEnergy 
Generation  Corp.  (FirstEnergy)  (the 
Agreement),  as  a  service  agreement 
under  ITC's  Open  Access  Transmission 
Tariff  (FERC  Electric  Tariff,  Original 
Volume  No.  1)  and  is  designated  as 
Service  Agreement  No.  131.  The 
Agreement  provides  the  general  terms 
and  conditions  for  the  interconnection 
and  parallel  operation  of  FirstEnergy's 
electric  generating  facility  located  in 
Sumpter  Township,  Michigan.  The 
Agreement  shall  continue  from  the 
effective  date  through  the  date  on  which 
the  Facility  permanently  ceases 
commercial  operations  unless 
terminated  earlier  as  permitted  and 
provided  for  under  the  Agreement. 

Comment  Date:  May  8,  2002. 

10.  New  England  Power  Pool 

[Docket  No.  ER02-1 5 77-000] 

Take  notice  that  on  April  17,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
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Participants  Committee  submitted  the 
Eighty-Third  Agreement  Amending  New- 
England  Power  Pool  Agreement  (the 
Eighty-Third  Agreement),  which 
proposes  changes  to  the  Financial 
Assurance  Policy  for  NEPOOL 
Members,  which  is  Attachment  L  to  the 
NEPOOL  Tariff,  and  the  Financial 
Assurance  Policy  for  NEPOOL  Non- 
Participant  Transmission  Customers, 
which  is  Attachment  M  to  the  NEPOOL 
Tariff,  each  as  previously  restated  in  the 
Eighty-Third  Agreement  Amending  New 
England  Power  Pool  Agreement,  and  to 
the  New  England  Power  Pool  Billing 
Policy,  which  is  Attachment  N  to  the 
NEPOOL  Tariff.  The  Eighty-Third 
Agreement  also  proposes  minor, 
clarif\'ing  changes  to  Sections  21.2"  and 
21.2(d)  of  the  Restated  NEPOOL 
Agreement. 

The  NEPOOL  Participants  Committee 
states  that  copies  ofthe.se  materials  were 
sent  to  the  NEPOOL  Participants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulator^'  commissions. 

Comment  Date:  May  8,  2002. 

Standard  Paragraph 

E,  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Wa.shington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  serv^ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
M'HTi-./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #  '  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc:.  02-10661  Filed  4-29-02;  8;45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

.•\pril  24.  2002 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliramar*' 
Permit. 

b.  Project  A'o.,- 11915-000. 

c.  Date  filed:  March  21.  2001. 

d.  Applicant:  Symhiotics.  LLC 

e.  \ame  of  Project:  Willamette  Falls 
Project. 

f.  Location:  On  the  Willamette  River, 
in  Clackamas  County.  Oregon.  The 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Dam.  The 
proposed  development  under  this 
preliminary  permit  is  for  additional 
capacity  at  the  already  authorized 
Willamette  Falls  Project  FERC  No.  2233 
licensed  to  Portland  General  Electric 
and  Smurfit  Newsprint  Corp.  This 
preliminarv'  permit  if  issued  will  not 
prevent  the  current  co-licensees  from 
expanding  their  project  at  relicensing. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442, (208)  745-8630. 

i.  FERC  Contact:  Roheri  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
inten'ene.  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas  Secretary.  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 21 24-000)  on  any 
comments  or  motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inter\'ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  nf  Project:  The 
proposed  project  using  the  US  Army 
Corps  of  Engineer's  Willamette  Falls 
Dam  and  impoundment  would  consist 
of:  (1)  A  proposed  intake  structure,  (2) 
three  proposed  lOO-foot-long,  12-foot- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  three  generating 
units  having  a  total  installed  capacity  of 
27  MW,  (4)  a  proposed  0  25.-mile-long. 
15-kV  transmission  line,  and  (5) 
appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  89.1  GWh  that  would  be 
sold  to  a  local  utility, 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
bttp://\u\^\\  fere. gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)208-2222  for 
assistance). 

m.  Preliminary  Permit — .\nyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n,  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4. 36. 

0,  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specif\'  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit— A  preliminar\'  permit,  if  issued. 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminar\'  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordsince  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  ''NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION  ", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Cormnents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-10660  Filed  4-30-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene  and  Protests 

April  25,  2002 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Application 
for  new  license. 

b.  Project  No.:  2086-035. 

c.  Date  filed:  August  30,  2001. 

d.  Applicant:  Southern  California 
Edison. 

e.  Name  of  Project:  Vermillion  Valley 

Project. 

f.  Location:  On  Mono  Creek  in  Fresno 
County,  near  Shaver  Lake,  California. 
The  project  affects  federal  lands  in  the 
Sierra  National  Forest,  covering  a  total 
of  2,202  acres. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Thomas  J. 
McPheeters,  Manager,  Northern  Hydro 
Region,  Southern  California  Edison 
Company,  54205  Mountain  Poplar  Road. 
P.O.  Box  100,  Big  Creek,  California 
93605  (559) 893-3646. 

i.  FERC  Contact:  Jim  Fargo  at  (202) 
219-2848;  e-mail  james.fargo@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,,  Washington.  DC  20426. 
Comments,  motions  to  intervene  and 
protests  may  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
www. fere, gov)  under  the  "e-Filing" 

link. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 


particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  existing  Vermillion  Project 
consists  of:  (1)  A  4.234-foot-long  earth- 
fill  dam;  (2)  Lake  Edison,  with  a  125,035 
acre-foot  storage  rapacity  at  7,642  feet: 
(3)  a  service  spillway  at  the  left 
abutment  with  a  single  manually 
operated  radial  gate  15  feet  wide  by  8 
feet  high,  and  an  auxiliary  spillway  at 
the  right  abutment  with  an  ungated 
chute  discharging  into  an  ungated 
chaimel;  (4)  a  man-made  outlet  channel 
extending  1,300  feet  to  Mono  Creek;  and 
(5)  a  3-kW  Pelton-wheel  turbine  located 
in  the  outlet  structure  used  to  recharge 
batteries  in  the  valve  house. 

1.  A  copy  of  the  application  is  on  file 
with  the  Conunission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385,211,  and  385.214,  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tide  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-10744  Filed  4-30-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
Exemption  and  Lowering  of  Reservoir 
and  Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

April  25.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Surrender  of 
Exemption  and  Lowering  of  Reservoir. 

b.  Project  \'o.:  5972-017. 

c.  Date  Filed:  March  15.  2002. 

d.  Applicant:  Dundee  Water  Power 
and  Land  Company. 

e.  Name  of  Project:  Dundee 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Passaic  River  near  the  Towns  of 
Garfield  and  Clifton.  Bergen  and  Passaic 
Counties.  New  Jersey.  The  project  does 
not  affect  federal  lands. 

g.  Filed  Pursuant  to:  18  CFR  4.102. 
h.  Applicant  Contact:  Emad  Sidhom. 

P.E.,  Senior  Project  Engineer.  United 
Water.  200  Lake  Shore  Drive.  Haworth, 
NJ 07641. (201)  225-6804. 

i.  FERC  Contact:  Questions  about  this 
notice  can  be  answered  by  Jack  Hannula 
at  (202)  219-0116.  The  Commission 
cannot  accept  comments,  motions  to 
intervene  or  protests  sent  by  e-mail: 
these  documents  must  be  filed  as 
described  below. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  comments, 
motions  to  inter\'ene.  protests,  and 
requests  for  cooperating  agency  status: 
60  days  from  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretar>'.  Federal  Energy 
Regulatorv'  Commission.  888  First 
Street,  NE..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copv  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 


particular  resource  agency,  thev  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  motions  to  intervene, 
protests  and  requests  for  cooperating 
agency  status  mav  be  filed  electrnnicallv 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  [http://\\%\-\v.ferc.gov)  under  the  "e- 
Filing"  link. 

1.  Description  of  Surrender:  The 
existing  Dundee  Project  is  not 
operational  and  the  generating  units 
have  been  removed.  The  existing  project 
consists  of:  (1)  A  14-foot  high  by  130- 
feet  long  concrete  spillway  dam;  (2)  a 
267-acre  reservoir  at  elevation  27.4  feet 
msl;  (3)  a  powerhouse;  (4)  an  80-foot 
long  tailrace;  (5)  a  0.4-mile  long 
transmission  line  and  switchyard:  and 
(6)  appurtenant  facilities.  The  reservoir 
also  serves  as  a  water  supply.  The 
applicant  proposes  to  surrender  its 
exemption  and  permanently  lower  the 
reservoir  by  30  inches  to  increase  the 
dam's  stability  for  public  safety  reasons. 
The  applicant  proposes  to  accomplish 
this  by  removing  30"  from  the  top  of  the 
dam. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS  '  link — 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments, 
motions  to  intervene  or  protests  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210,  385.211,  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  hut 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to. the  proceeding.  Any  comments, 
motions  to  intervene  or  protests  must  be 
received  on  or  before  the  specified  date 
for  the  particular  application. 

Anv  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS". 
"MOTIONS  TO  INTERVENE"  or 
"PROTESTS",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the 
particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copv  of  the 
application  may  be  obtained  bv  agencies 
directh  from  the  applicant.  If  an  agencv 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

o.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  accelerated  milestones 
(from  filing  date).  Revisions  to  these 
milestones  will  be  made  when  the 
Commission  determines  it  necessary  to 
do  so: 
Notice  of  the  availability  of  the  EA — 3 

months 
Ready  for  the  Commissions  decision  on 

the  application — 3.5  months 
Begin  clam  modification  construction — 

4  months 
Complete  dam  modification 

construction — 6.5  months 

Linwood  A.  Watson.  Jr.. 

Dpput\  Secn'tan'. 

[FR  Doc.  02-10745  Filed  4-.30-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -10-000] 

Standards  of  Conduct  for 
Transmission  Providers:  i>totice  of 
Staff  Conference 

April  23,  2002. 

Take  notice  that  on  May  21 .  2002.  the 
Federal  Energy  Regulator}  Commission 
staff  will  hold  a  public  conference  to 
di.scuss  the  proposed  revisions  to  the 
gas  and  electric  standards  of  conduct 
governing  transmission  providers  and 
their  energy  affiliates  issued  in  this 
docket  on  September  27.  2001.'  To 
focus  the  discussion  at  the  conference. 
a  staff  analysis  of  the  comments 
received  to  date  is  attached  to  this 
notice,  The  conference  will  begin  at  9:30 
a.m.  at  the  Commissions  offices.  888 
First  Street  NE..  Washington,  DC  in  the 
Commission's  Meeting  Room,  All 
interested  persons  are  invited  to  attend 

To  reflect  the  changing  structure  of 
the  energy  industry,  in  this  docket  the 
Commission  proposed  to  adopt  one  set 


.'Standards  of  Conduct  for  Transmission 
Prouders.  66  FR  50919  (SepI  27.  2001).  IV  FERC 
Stats.  &  Regs.  Regulations  Preamble.^  1  32.555  (Sep. 
27.2001). 
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of  standards  of  conduct  to  govern  the 
relationships  between  regulated  gas  and 
electric  transmission  providers  and  all 
their  energy  affiliates,  broadening  the 
definition  of  an  energy  affiliate  covered 
by  the  standards  of  conduct,  from  the 
niore  narrow  definition  in  the  existing 
regulations  found  in  parts  37  and  161. 
This  proposal  is  intended  to  eliminate 
the  potential  for  a  transmission 
provider's  market  power  over 
transportation  to  be  transferred  to  its 
affiliated  energ>^  businesses  because  the 
existing  rules  do  not  cover  all  affiliate 
relationships. 

The  Commission  received  comments 
to  the  NOPR  from  154  interested 
participants  from  all  segments  of  the 
natural  gas  and  electric  industries,  trade 
associations,  and  state  and  federal 
regulatory  agencies.  In  light  of  these 
comments,  in  the  attached  analysis  of 
the  comments,  the  Commission  staff 
suggests  some  possible  changes  in  the 
proposals  in  the  NOPR,  specifically, 
changes  to  the  proposed  definition  of  an 
"energy  affiliate,"  The  purpose  of  the 
public  conference  is  to  discuss  the 
issues  outlined  in  the  attached  staff 
paper. 

The  conference  will  be  organized  in  a 
town  meeting,  or  technical  conference, 
format  to  allow  discussion  of  specific 
drafting  options  for  the  regulatory  text. 
Attendees  who  want  to  propose 
alternatives  to  the  regulatory  text  in  the 
attached  staff  paper  should  come 
prepared  to  share  specific  proposed 
language.  Also,  the  participation  of 
people  familiar  with  the  business 
operations  of  the  transmission  providers 
and  their  energ>-  affiliates  is  particularly 
invited.  Participants  are  encouraged  to 
offer  assessments  of  the  quantitative 
impacts  of  the  proposed  rule  and  the 
benefits  to  be  obtained  by  the  proposed 
rule.  The  order  of  the  discussion  at  the 
conference  will  follow  the  organization 
of  the  attached  staff  paper:  the 
definition  of  an  energy'  affiliate, 
application  of  the  rules  to  the  bundled 
sales  function  for  retail  native  load,  the 
independent  functioning  requirement, 
information  disclosure  rules,  and  the 
posting  of  specified  information. 

The  Capitol  Connection  patrons  in  the 
Washington,  DC  area  will  receive 
notices  regarding  the  broadcast  of  the 
conference.  It  also  will  be  available,  for 
a  fee,  live  over  the  Internet,  via  C-Band 
Satellite,  and  via  telephone 
conferencing.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
further  information,  should  contact 
David  Reininger  or  Julia  Morelli  at  the 
Capitol  Connection  (703-993-3100)  as 
soon  as  possible  or  visit  the  Capitol 
Cormection  web  site  at  bttp:// 


n-ww.capitolconnection. gwu.edu  and 

click  on  "FERC." 

In  addition.  National  Narrowcast 
Network's  Hearing-On-The-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  interested  persons  can 
listen  at  their  desks,  from  their  homes, 
or  from  any  phone,  without  special 
equipment.  Billing  is  based  on  time  on- 
line. Call  (202)  966-2211  for  further 
details. 

Questions  about  the  conference 
should  be  directed  to:  Demetra  Anas, 
Office  of  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
202-208-0178.  Demetra.Anas@ferc.gov. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

Staff  Analysis  of  the  Major  Issues  Raised 

in  the  Comments 

In  this  rulemaking,  the  Commission 
proposed  to  adapt  existing  regulations 
to  reflect  the  evolving  energy  market  by 
consolidating  the  standards  of  conduct 
and  applying  them  uniformly  to  all 
regulated  transmission  providers 
(natural  gas  pipelines  and  transmitting 
public  utilities).  Standards  of  Conduct 
for  Transmission  Providers.^  The  NOPR 
also  broadened  the  definition  of  an 
energy  affiliate  from  the  more  narrow 
definition  in  the  existing  regulations. ^ 
In  this  paper,  staff  provides  its  analysis 
of  the  major  issues  raised  by  the 
commenters  in  response  to  the  NOPR. 
Further  analysis  will  be  necessary  to 
evaluate  the  implications  of  the  D.C. 
Circuit  Court's  recent  decision  in 
Dominion  Resources  Inc.  v.  FERC.'* 

I.  Background 

The  standards  of  conduct  are  one 
method  used  by  the  Commission  to 
limit  the  ability  of  the  transmission 
provider,  a  natural  monopoly,  to  extend 
its  market  power  over  transmission  to 
other  energy  markets  by  giving  its 
affiliates  unduly  preferential  treatment. 
Currently,  the  standards  of  conduct 
require  that:  (1)  a  transmission 
provider's  transmission  function 
operates  independently  from  its 
marketing  and  sales  functions;  and  (2)  a 


transmission  provider  must  treat  all 
transmission  customers,  affiliated  and 
unaffiliated,  on  a  non-discriminator\' 

basis. 

In  the  NOPR,  the  Commission 
proposed  to  update  its  standards  of 
conduct  to  reflect  the  current  realities  of 
the  natiu-al  gas  and  electric  industries. 
When  the  gas  standards  of  conduct  were 
first  adopted,  in  the  1980's,  the 
Commission  was  responding  to 
concerns  tl;at  pipelines  had  created 
marketing  affiliates,  and  as  a  result, 
pipelines  were  giving  their  marketing 
affiliates  preferential  treatment.  See 
Order  No.  497  et.  seq.^  More  recently, 
the  Commission  promulgated  the 
electric  standards  of  conduct  in  Order 
No.  889  6  simultaneously  with  Order 
No.  888,  which  required  electric 
transmission  providers  to  offer  open 
access  transmission  service. 

With  the  move  toward  open  access 
transmission  service  for  both  the  gas 
and  electric  industries,  the  energy 
market  structure  is  vastly  different  now 
than  it  was  15  or  even  5  years  ago.  The 
standards  of  conduct  have,  for  the  most 
part,  remained  unchanged,  while  the 
energy  market  structures  have  changed 
significantly. 

As  new  types  of  market  participants, 
both  affiliated  and  unaffiliated,  grow 
and  change,  more  entities  compete  for 
access  to  transmission  service. 
Moreover,  with  the  changes  in  the  size 
and  scope  of  transmission  providers 
resulting  from  mergers,  the  transmission 
providers  and  their  affiliates  are 
engaged  in  both  gas  and  electric 


-  .Standards  of  Conduct  for  Transmission 
Providers.  66  FR  50919  (Oct.  5.  2001).  IV  FERC 
Stats.  &  Regs.  Regulations  Preambles  %  32.555  (Sep. 
27.2001). 

J  The  gas  standards  of  conduct  are  codified  at  Part 
161  of  the  Commission's  regulations.  18CFR  Part 
161  (2001).  and  the  electric  standards  of  conduct 
are  codified  at  Part  37  of  the  Commissions 
regulations.  18  CFR  Part  37  (2001). 

*  Dominion  Resources.  Inc..  And  Consolidated 
Natural  Gas  Co..  89  FERC  1  61.1652  (1999).  ordpr 
on  compliance  filinR.  91  FERC  H  61 .140  (2000). 
order  denying  re/ig.  93  FERC  -J  61.214  (2000). 
vacated  and  remanded  (DC.  Circuit  No.  01-1169, 
Slip  Op.  Issued  April  19.  2002). 


"■Order  No.  497,  53  FR  22139  (June  14.  1988). 
FERC  Stats.  &  Regs.  1986-1990  1  30.820  (1988); 
Order  No,  497-A,  order  on  reh'g.  54  FR  52781  (Dec. 
22.  1989).  FERC  Stats.  &  Regs.  1986-1990  1  30.868 
(1989)-  Order  No.  497-B  order  extending  sunset 
date,  55  FR  53291  (Dec.  28.  1990).  FERC  Stats.  & 
Regs,  1986-1990  1  30.908  (1990);  Order  No,  497-C. 
order  extending  sunset  date.  57  FR  9  (|an.  2.  1992). 
FERC  Stats.  &  Regs,  1991-1996  1  30.934  (1991), 
rehg  denied.  57  FR  5815  (Feb,  18.  1992).  58  FERC 
1 61.139  (1992);  Tenneco  Gas  V.  FERC  (affirmed  in 
part  and  remanded  in  part).  969  F,2d  1187  (D,C,  Cir. 
1992);  Order  No,  497-D.  order  on  remand  and 
extending  sunset  date.  57  FR  58978  (Dec.  14.  1992). 
FERC  Stats.  &  Regs.  1991-1996  1  30.958  (Dec.  4, 
1992);  Order  No.  497-E.  order  on  reh'gand 
extending  sunset  date.  59  FR  243  (Jan.  4.  1994). 
FERC  Stats.  &  Regs.  1991-1996  %  30,987  (Dec.  23, 
1993);  Order  No.  497-F.  order  denying  rehg  and 
granting  clarification.  59  FR  15336  (Apr.  1.  1994), 
66  FERC  1 61,347  (Mar.  24.  1994);  and  Order  No. 
497-G.  order  extending  sunset  date.  59  FR  32884 
(June  27,  1994).  FERC  Stats.  &  Regs.  1991-1996 
130.996  dune  17,  1994), 

6  Open  Access  Same-Time  Information  System 
(Formerly  Real-Time  Information  Network)  and 
Standards  of  Conduct,  61  FR  21737  (May  10,  1996), 
FERC  Stats.  &  Regs,.  Regulations  Preambles  January 
1991-1996  "5  31.035  (Apr.  24,  1996);  Order  No,  889- 
A.  order  on  rehg.  62  FR  12484  (Mar.  14.  1997).  Ill 
FERC  Stats.  &  Regs,  H  31.049  (Mar.  4.  1997);  Order 
No.  889-B.  re/ig  denied,  62  FR  64715  (Dec.  9, 
1997).  II  FERC  Stats.  &  Regs.  1  31.253  (Nov.  25, 
1997). 
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transactions.  As  customers  of 
transmission  companies  compete  for 
access  to  the  transmission  service,  a 
transmission  provider's  market  power 
over  transmission  could  be  transferred 
to  its  affiliated  energy  businesses 
because  the  existing  rules  do  not  cover 
all  affiliate  relationships. 

Therefore,  the  NOPR  proposed  to 
combine  the  standards  of  conduct  so 
that  the  regulations  address  the 
evolution  in  the  gas  and  electric 
industries,  including  the  convergence  of 
many  gas  and  electric  companies.  The 
NOPR  also  proposed  that  the  standards 
of  conduct  would  govern  the 
relationship  between  the  transmission 
provider  and  its  energy  affiliates, 
broadening  the  definition  of  energy 
affiliate  to  reflect  the  changes  in 
competitive  markets.  Under  the 
proposed  definition  of  energy  affiliates, 
the  transmission  provider  would  be 
required  to  treat  its  bundled  sales 
function  for  retail  native  load  as  an 
energy  affiliate.  The  proposed  definition 
of  energy  affiliates  would  also  eliminate 
the  exemption  in  the  current  stcmdards 
of  conduct  for  producers,  gatherers, 
processors  and  local  distribution 
companies  (LDCs)  that  only  engage  in 
on-system  sales.  Finally,  the  NOPR 
proposed  that  any  offer  of  a  discount  for 
any  transmission  service  made  by  the 
transmission  provider  must  be 
announced  to  all  potential  customers 
solely  by  posting  on  the  OASIS  or 
Internet.  This  was  to  ensure  that  all 
parties  have  equal  and  timely  access  to 
discount  information  in  the  fast-paced 
marketplace. 

In  response  to  the  NOPR,  the 
Commission  received  154  sets  of 
comments,  plus  one  reply  comment, 
from  natural  gas  pipelines,  electric 
utilities,  LDCs,  producers,  gatherers, 
marketers,  industrials,  end  users,  munis, 
coops,  ISOs,  trade  associations,  one  city, 
and  state  and  federal  agencies.  This 
paper  provides  staffs  preliminary  views 
on  the  most  significant  issues. 

Some  of  the  NOPR's  initiatives  were 
generally  supported  by  the  commenters. 
Specifically,  the  proposal  to  develop  a 
single  set  of  standards  of  conduct  was 
endorsed  by  companies  involved  in  the 
converging  energy  industr\'  because 
they  currently  operate  under  both  the 
electric  and  gas  standards  of  conduct.  In 
addition,  commenters  supported  the 
proposals  to  exempt  a  Commission- 
approved  RTO  from  the  standards  of 
conduct,  and  to  permit  a  transmission 
owner  that  participates  in  an  RTO  but 
does  not  control  or  operate  its 
transmission  facilities  to  request  an 
exemption  from  the  standards  of 
conduct. 


The  NOPR  also  solicited  comments  on 
specific  additional  policy  suggestions, 
such  as  structural  remedies,  capacity 
limits,  revising  capacity  allocation 
methods,  disgorgement  of  opportunity 
cost  and  prohibiting  profit  sharing 
mechanisms.  For  the  most  part,  the 
commenters,  which  were  predominantly 
from  the  gas  industry'  on  these  policy 
suggestions,  argued  that  there  was  no 
evidence  that  justified  the  need  for 
implementing,  on  a  generic  basis,  the 
additional  policy  suggestions  suggested 
in  the  NOPR.  Very  few  commenters 
supported  any  of  the  measures.  These 
measures  are  not  discussed  in  this 
paper. 

However,  some  of  the  comments 
raised  significant  substantive  issues, 
which  are  discussed  herein. 

II.  Discussion 

This  paper  discusses  substantive 
issues  that  generated  the  most 
comments.  The  scope  of  the  proposed 
rule  yielded  the  greatest  volume  of 
comments.  Therefore,  the  first  two 
sections  highlight  the  issues  relating  to: 

(1)  the  definition  of  energy  affiliate,  and 

(2)  whether  to  treat  the  bundled  sales 
function  for  retail  native  load  as  a 
marketing  function.  The  third  section 
addresses  issues  related  to  the 
requirement  for  the  transmission 
function  to  operate  independently.  The 
fourth  section  highlights  the  current 
policy  differences  on  information 
disclosure  under  the  gas  and  electric 
standards  of  conduct  compared  to  the 
NOPR's  proposals.  The  fifth  section 
addresses  commenters'  concerns 
relating  to  the  requirement  to  post 
organizational  charts  and  job 
descriptions  on  the  Internet  or  OASIS. 
Finally,  the  last  section  discusses  the 
proposed  requirement  to  post  discount 
information  at  the  time  a  discount  is 
offered. 

A.  Issues  Concerning  the  Definition  of 
An  Energy  Affiliate 

The  current  standards  of  conduct  only 
govern  the  relationship  between  the 
regulated  transmission  provider  and  its 
marketing  affiliate  and/or  wholesale 
merchant  function.  The  NOPR  proposed 
to  govern  the  relationship  between  the 
transmission  provider  and  all  of  its 
energy  affiliates  to  eliminate  the 
loophole  in  the  current  regulations  that 
does  not  prohibit  a  transmission 
provider  from  giving  other  affiliates  an 
undue  preference  or  preferential  access 
to  information.  Therefore,  the  NOPR 
defined  the  term  energy  affiliate  broadly 
as, 

any  entity  affiliated  with  a  transmission 
provider  that  engages  in  or  is  involved  in 
transmission  transactions  or  manages  or 


controls  transmission  capacity  or  buys,  sells, 
trades  or  administers  natural  gas  or  electric 
energy  or  engages  in  financial  transactions 
relating  to  the  sale  or  transmission  of  natural 
gas  or  electric  energy. 

Proposed  Section  358.3(d).  Under  this 
definition,  the  NOPR  proposed  to 
govern  the  relationship  between  the 
transmission  provider  and  affiliated 
producers,  gatherers.  LDCs  and 
processors.  This  definition  generated  a 
lot  of  comments  from  virtually  all 
industrv'  groups  arguing  that  the 
definition  of  energy  affiliates  was  overly 
broad,  suggesting  that  some  narrowing 
of  the  definition  would  be  appropriate. 

Since  the  standards  of  conduct  seek  to 
prohibit  undue  preferences  and  thereby 
the  transfer  of  market  power  from  the 
transmission  provider  to  its  affiliates, 
the  term  "energy  affiliate  '  must  require 
the  transmission  business  to  operate 
independently  from  more  of  its  energy 
affiliates  than  are  covered  by  the 
existing  rules,  A  narrow  definition  of 
energy  affiliates  would  allow  the 
transmission  function  to  continue  to 
share  employees  and  information  with 
some  of  its  energy  affiliates  who  could 
then  receive  an  unfair  advantage  in  the 
competitive  marketplace.  On  the  other 
hand,  too  broad  a  definition  of  "energy 
affiliate"  would  limit  some  of  the 
efficiencies  to  be  gained  from  vertical 
integration.  The  issue  to  be  decided  by 
the  Commission  is  whether  the  costs 
associated  with  requiring  the 
independent  functioning  of  the 
transmission  provider  from  a  broad 
range  of  affiliates  exceed  the  costs 
associated  with  potential 
anticompetitive  behavior. 

1 .  Clarif\'ing  the  Definition  of  Energy 
Affiliate' 

Affiliates  not  engaged  or  involved  in 
transmission  transactions:  Thirteen 
entities,  including  Ad  Hoc  Marketer, 
INGAA  and  mostly  natural  gas 
pipelines,  oppose  the  proposed 
definition  of  energy  affiliates  because  it 
does  not  require  the  energy  affiliate  to 
be  engaged  or  involved  in  transmission 
transactions  on  the  transmission 
provider's  system.  These  commenters 
urge  the  definition  of  energy  affiliates  to 
be  narrowed  to  only  apply  to  affiliates 
that  are  involved  in  transportation  on 
affiliated  transmission  providers' 
systems. 

Staff  disagrees  with  the  commenters. 
Although  an  affiliate  may  not  be  directly 
involved  in  transmission  transactions, 
the  energ}'  commodity  market  is  closely 
linked  to  the  activities  in  the 
transmission  market.  The  transmission 
market  and  commodity  markets  are  so 
interconnected  that  a  transmission 
provider  does  have  the  ability  to  operate 
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its  transmission  system  in  a  manner  as 
to  give  a  trading  affiliate  an  undue 
preference  or  to  provide  the  trading 
affiliate  with  unduly  preferential 
information.  For  example,  a 
transmission  constraint  directly  impacts 
the  value  of  the  commodity  being 
transported  and  preferential  access  to 
information  about  such  a  constraint 
could  provide  a  significant  benefit  to  an 
affiliate  engaged  in  trading  of  the 
commodity,  even  if  the  trader  is  not 
using  the  affiliated  transmission 
provider.  This  is  of  particular 
importance  in  the  electric  power  market 
because  electric  power  cannot  be 
practicably  stored  in  large  amounts.  In 
these  circumstances.  Staff  is  concerned 
that  the  transmission  provider  could 
extend  its  market  power  over 
transmission  to  the  other  businesses  or 
could  operate  its  transmission  system  to 
unduly  benefit  an  affiliate.  Therefore, 
the  definition  of  energy  affiliates  should 
not  be  revised  to  require  the  affiliate  to 
be  engaged  or  involved  in  a 
transmission  transaction. 

Trading  and  financial  affiliates: 
Several  commenters.  including  Ad  Hoc 
Marketers.  INGAA,  one  natural  gas 
pipeline  and  four  electric  transmission 
providers  oppose  or  request  clarification 
on  defining  energy  affiliates  to  include 
entities  that  trade  power  or  are  engaged 
in  financial  transactions.  Entities 
involved  in  the  trading  of  power  or  in 
financial  transactions  related  to  the  sale, 
purchase  or  transmission  of  power  are 
an  integral  part  of  the  energy 
commodity  and  transmission  markets. 
As  discussed  above,  the  transmission 
market  and  commodity  markets  are  so 
interconnected  that  a  transmission 
provider  has  the  ability  to  operate  its 
transmission  system  in  a  manner  so  as 
to  give  a  trading  affiliate  an  undue 
preference  or  to  provide  the  trading 
affiliate  with  unduly  preferential 
information.  In  these  circumstances. 
Staff  is  concerned  that  the  transmission 
provider  could  extend  its  market  power 
over  transmission  to  the  trading  of 
energy  commodities  or  financial 
transactions  involving  energy 
commodities.  Therefore,  trading  and 
financial  affiliates  should  be  included  in 
the  definition  of  energy  affiliates,  to  the 
extent  that  they  are  engaged  in 
transactions  in  the  energy  commodity  or 
transmission  market. 

Pipeline  affdiates:  Twenty-seven 
entities,  the  majority  of  which  came 
from  the  gas  pipeline  industry,  pointed 
out  that  the  definition  of  energy  affiliate 
would  appear  to  require  transmission 
providers  to  treat  affiliated  transmission 
providers  as  energy  affiliates.  Many 
argue  that  such  a  broad  definition  of 
energy  affiliate  would  restrict  the  joint 


operations  of  jurisdictional  transmission 
facilities  and  would  mandate 
unnecessary  duplication  of  jointly 
operated  facilities.  INGAA  and  others 
point  out  that  governing  the  relationship 
between  affiliated  transmission 
providers  would  be  inconsistent  with 
recent  Commission  policy.  They  cite  the 
Commission's  orders  that  required 
Dominion  Transmission,  Inc.  to  apply 
the  gas  standards  of  conduct  to  its 
energy  affiliates  as  a  merger  condition. 
There,  the  Commission  specifically 
excluded  affiliated  transmission 
providers  from  the  definition  of  energy 
affiliates  because  they  are  already 
subject  to  the  non-discrimination 
provisions  of  the  standards  of  conduct.^ 

Staff  agrees  that  jurisdictional 
pipelines  coordinating  transactions  with 
affiliated  pipelines  or  holding  upstream 
or  downstream  capacity  on  other 
pipelines  is  not  a  concern.  Similarly, 
coordination  of  transmission  activities 
or  sharing  of  information  between 
affiliated  electric  transmission  providers 
is  not  a  concern.  Nor  does  it  appear  that 
communications  between  regulated  gas 
transmission  providers  and  regulated 
electric  transmission  providers  would 
be  a. problem.  This  is  because  the 
transmission  activities  of  gas  pipelines 
and  electric  transmission  providers  are 
adequately  regulated  under  the  open 
access  rules.  Moreover,  the  focus  of  the 
standards  of  conduct  are  to  prevent 
transmission  market  power  from 
extending  to  other  products  or  services, 
so  the  transmission  provider  to 
transmission  provider  communications 
should  not  undermine  the  purpose  of 
the  rule.  Since  this  was  not  the  intent 
of  the  NOPR.  the  definition  of  energy 
affiliates  should  be  clarified  to  exclude 
affiliated  transmission  providers. 

Holding  or  service  companies:  Several 
commenters.  including  INGAA, 
Dominion.  EEI  and  Williams,  argue  that 
the  definition  of  energy  affiliates  could 
be  construed  to  include  service  or 
holding  companies  because  the 
definition  includes  affiliates  that  engage 
in  financial  transactions  related  to  the 
transmission  of  natural  gas  or 
electricity.  The  commenters  argue  that 
this  could  limit  the  ability  of  senior 
officers  and  directors  of  the  holding  or 
service  companies  to  exercise  their 
fiduciarv  duties  for  their  subsidiaries. 


'Dominion  Resourt.ps.  Inc;.  and  Consolidated 
Natural  Gas  Co..  89  FERC  "J  61,162  (1999).  order  on 
complinncp  filino,  91  FERC  "5  61.140  (2000),  order 
dpnving  rehg.  93  FERC:  "J  61.214  (2000),  vacated 
and  remanded.  (DC.  Cir.  No  01-1169  Slip. 
Opinion  issued  on  ,\pril  19.  2002).  Even  though  the 
Commission  required  Dominion  to  apply  the 
standards  of  conduct  to  its  energ\'  affiliates,  it  did 
not  go  so  far  as  to  require  Dominion  to  apply  the 
standards  of  conduct  to  its  affiliated  transmission 
providers. 


Holding  and  service  companies 
typically  are  not  participants  in  the 
energy  or  transmission  market  and 
would  not  be  considered  energy 
affiliates.  As  discussed  above,  only 
affiliates  engaged  in  financial 
transactions  that  are  involved  in  or 
engaged  in  the  energy  commodity  or 
transmission  markets  will  be  considered 
an  energy  affiliate.  Therefore,  the  final 
rule  shoijld  clarify  that  the  definition  of 
energy  affiliate  does  not  include  holding 
or  service  companies  that  do  not  engage 
in  or  are  involved  in  transmission 
transactions  in  U.S.  energy  markets. 
This  would  avoid  the  problem 
highlighted  in  the  comments  of 
potentially  prohibiting  legitimate 
communications  between  the 
transmission  company  cmd  the  holding 
or  service  company. 

Although,  there  may  be  situations 
where  information  from  the 
transmission  company  could  flow  to  an 
energ\'  affiliate  through  a  holding  or 
service  company,  the  purposes  of  the 
NOPR  can  be  achieved  by  prohibiting 
the  holding  or  service  companies  from 
acting  as  conduits  for  sharing 
information  between  the  transmission 
provider  and  other  energy  affiliates. 
Therefore,  the  final  rule  should  include 
a  provision  prohibiting  any  affiliate 
from  acting  as  a  conduit  for  sharing 
information  with  an  energy  affiliate. 
This  proposed  regulatory  revision 
should  be  reflected  in  the  prohibited 
disclosure  provisions  of  section 
358.5(b).  which  are  discussed  later  in 
this  document. 

Foreign  affiliates:  Thirteen 
commenters,  including  INGAA,  six 
natural  gas  pipelines,  five  electric 
transmission  providers  and  Shell 
objected  to  the  definition  of  energy 
affiliates  to  the  extent  that  it  includes 
foreign  affiliates.  They  are  concerned 
that  transmission  providers  will  be 
required  to  treat  affiliates  in  Europe, 
South  America  and  the  Caribbean  as 
energy  affiliates.  Staff  sees  no  reason  to 
be  concerned  about  the  possibility  that 
a  transmission  provider  will  extend  its 
market  power  by  giving  foreign  affiliates 
an  undue  preference,  where  the  foreign 
affiliates  do  not  participate  in  the  energy 
markets  in  the  United  States.  Therefore, 
the  final  rule  should  clarify  that 
definition  of  energy  affiliates  excludes 
foreign  affiliates  that  do  not  participate 
in  the  U.S.  energy  markets.  However,  a 
transmission  provider  should  treat  a 
foreign  affiliate  that  participates  in  U.S. 
energy  markets,  by  either  buying,  selling 
or  trading  natural  gas  or  electric  energy, 
as  an  energy  affiliate. 

In  addition,  where  a  foreign  affiliate 
has  an  ownership  interest  in  a 
jurisdictional  transmission  provider  that 
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affiliate  is.  by  virtue  of  its  ownership 
interests,  participating  in  the  U.S. 
energy  markets.  For  example,  a  joint 
venture  U.S.  pipeline  transmission 
provider  would  have  to  treat  its 
Canadian  affiliates  that  buy.  sell  or  trade 
natural  gas  or  electric  energy  or  engage 
in  or  are  involved  in  transmission 
transactions  in  U.S.  energy  markets  as 
an  energy  affiliate. 

Affiliates  buying  power  for 
themselves:  Several  commenters, 
including  Dominion,  Calpine,  and  KN. 
argued  that  the  Commission  needs  to 
clarify  the  definition  of  energy  affiliates 
because  including  the  terms  "buy." 
"sell,"  or  "administer"  could  be 
construed  to  include  affiliated  entities 
that  are  purchasing  power  for  their  own 
consumption,  for  example,  a 
communications  affiliate  that  is 
purchasing  power  to  heat  its  office 
building.  Under  the  NOPR,  if  an  affiliate 
is  simply  "buying"  power  for  its  own 
consumption  and  not  using  the 
affiliated  transmission  provider  for 
transmission,  the  transmission  provider 
would  be  required  to  post  the 
organizational  charts  and  job 
descriptions  for  the  energy  affiliates, 
which  the  commenters  argue,  would  be 
burdensome.  Although  these  purchases 
can  have  an  impact  on  the  energy 
markets,  nonetheless,  there  is  little 
potential  for  competitive  harm  if  the    • 
definition  of  energy  affiliates  is  clarified 
to  exclude  any  affiliate  of  the 
transmission  provider  that  is  solely 
purchasing  power  or  natural  gas  for  its 
own  consumption  and  is  not  using  an 
affiliated  transmission  provider  for 
transmission. 

Proposed  regulatory  text:  The 
proposed  revisions  to  section  358.3(d) 
would  read  as  follows: 

(d)(i)  Energy  Affiliate  means  an 
affiliate  of  a  transmission  provider  that 
(1)  engages  in  or  is  involved  in 
transmission  transactions  in  U.S.  energy 
or  transmission  markets;  or  (2)  manages 
or  controls  transmission  capacity  of  a 
transmission  provider  in  U.S.  energy  or 
transmission  markets:  or  (3)  buys,  sells, 
trades  or  administers  natural  gas  or 
electric  energy  in  U.S.  energy  or 
transmission  markets:  or  (4)  engages  in 
financial  transactions  relating  to  the  sale 
or  transmission  of  natural  gas  or  electric 
energy  in  U.S.  energy  or  transmission 
markets, 

(ii)  The  definition  of  energy  affiliate 
excludes  (1)  other  affiliated  regulated 
transmission  providers;  and  (2)  holding 
or  service  companies  that  do  not  engage 
in  or  are  involved  in  transmission 
transactions  in  U,S.  energy  markets. 


2.  Should  the  Definition  of  Energy 
Affiliate  include  Producers,  Gatherers 
and  LDCs? 

Under  the  proposed  definition  of 
energy  affiliates,  transmission  providers 
would  be  required  to  apply  the 
standards  of  conduct  to  their 
relationships  with  their  affiliated 
producers,  gatherers,  intrastate 
pipelines,  processors  and  LDCs,  The 
NOPR  proposed  to  eliminate  the 
exemption  of  Order  No.  497.  which 
permitted  the  natural  gas  pipelines  to 
share  employees  and  information 
between  its  interstate  transmission 
business  and  its  affiliated  producers, 
gatherers  and  LDCs." 

Ten  entities,  consisting  mostly  pf 
producers  and  unaffiliated  gas 
marketers,  supported  the  proposed 
definition  of  energy  affiliate,  focusing 
on  LDCs.  They  asserted  that:  (1) 
Conditions  have  changed  since  Order 
No.  497  was  promulgated  and  LDCs 
compete  more  vigorously  for  access  to 
transmission  ser\'ice  because  they  no 
longer  provide  service  under  state 
approved  cost-of-service  regulation:  (2) 
the  current  exemption  is  a  loophole  that 
permits  the  LDC  to  get  preferential 
access  to  information,  which  harms 
competition;  and  (3)  the  LDC  exemption 
permits  pipelines  to  circumvent  the 
standards  of  conduct  by  using  the  LDC 
as  a  conduit  for  sharing  information 
where  they  are  solely  engaged  in  on- 
system  sales. 

Four  states,  Indiana,  Pennsylvania. 
Utah  and  Wyoming,  and  the  City  of  New 
Orleans  opposed  applying  the  standards 
of  conduct  to  a  transmission  providers' 
relationship  with  its  affiliated  LDC 
because  section  1  of  the  NGA  makes 
production,  gathering,  distribution  and 
intrastate  transportation  subject  to 
regulation  by  the  states. 

Thirty-four  commenters.  primarily 
natural  gas  pipelines  and  affiliated 
marketers,  opposed  applying  the 
standards  of  conduct  to  a  transmission 
provider's  relationship  with  its  affiliated 
LDCs.  They  argued  that:  (1)  There  is  no 
evidence  or  market  analysis  to  support 
eliminating  the  exemption  granted 
under  Order  No.  497:  (2)  to  require  such 
separation  would  cause  unnecessar\- 
duplication  of  employees  and  gas 
control  facilities,  resulting  in  additional 
costs  to  the  consumers;  (3)  the 
Commission  does  not  have  jurisdiction 
over  producers,  gatherers  or  LDCs;  and 
(4)  limits  on  communications  with  LDCs 
would  impair  reliability,  and  the 
"emergency"  exception  is  insufficient. 

The  argument  that  the  Commission 
cannot  govern  the  relationship  between 


the  transmission 'provider  and  energy 
affiliates  that  are  subject  to  state 
regulation  is  misdirected.  The 
Commission  has  ample  authority  to 
ensure  that  the  interstate  pipeline  treats 
all  customers,  affiliated  and  unaffiliated, 
on  a  non-discriminatory  basis  by 
regulatmg  the  conduct  of  the  pipeline.  ^ 
The  NOPR  did  not,  in  any  way.  propose 
to  regulate  the  affiliates'  conduct.  The 
real  issue  is  not  whether  the 
Commission  has  the  legal  authority  to 
require  pipelines  to  function 
independently  of  state  regulated 
affiliates.  The  issue  is  whether  it  is  the 
correct  policy  to  adopt. 

In  determining  whether  to  adopt  this 
policy,  the  Commission  has  to  balance 
the  costs  to  the  transmission  provider 
and  its  affiliated  producers  associated 
with  separating  shared  functions  against 
the  benefit  to  competition  and  the 
elimination  of  discriminatory  behavior. 
As  noted  by  many  of  the  commenters. 
there  will  be  costs,  and  for  some 
transmission  companies  that  have  fully 
integrated  transmission  and  distribution 
functions,  those  costs  could  be 
considerable.  On  the  other  hand,  the 
affiliate  relationship  between  the 
transmission  provider  and  its  affiliated 
LDC  gives  the  transmission  provider  the 
financial  incentive  to  share  information 
with  the  affiliated  LDC.  and  the 
loophole  in  the  current  regulations 
permits  it  to  do  so.  As  a  result,  the 
affiliated  LDC  has  an  unfair  advantage 
over  unaffiliated  sellers.  Elimination  of 
the  loophole  in  the  current  regulations 
would  level  the  playing  field  for  all 
sellers  and  shippers,  ensuring  a 
competitive  marketplace.  Therefore,  the 
definition  of  energy  affiliates  in  the  final 
rule  should  require  a  transmission 
provider  to  treat  affiliated  LDCs  as 
energv  affiliates. 

Staff  also  recommends  that  the 
definition  of  energy  affiliate  include 
producers,  gatherers  and  processors. 
Whether  a  producer  or  gatherer  is 
making  an  on-system  sale  or  an  off- 
system  sale,  it  is  still  competing  for 
access  to  the  interstate  transmission 
system.  Nothing  in  the  language  of  the 
NGA  distinguishes  "between 
transmission  used  for  on-system  sales 
versus  off-system  sales.  The 
Commission's  focus  is  to  ensure 
comparability  of  service.  To  retain  a 
loophole  that  permits  the  transmission 
provider  to  share  employees  with  its 
energy  affiliates  or  give  its  producers  or 


"  18  C.F.R.§  161.2(c)  (2001). 


"  See  Section  4  of  the  Natural  Gas  Act.  which 
states  that  with  respect  to  the  sale  or  transportation 
of  natural  gas,  no  natural  gas  company  shall  make 
or  grant  an  undue  preference  or  subject  any  penson 
to  an  undue  preference  or  disadvantage  or  maintain 
any  unreasonable  difference  in  rates,  charges, 
sen-ice  or  facilities.  15  U.S.C.  §  717c  (2000) 
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gatherers  preferential  information  is 
inconsistent  with  the  Commission's  goal 
of  non-discriminaton,'  interstate 
transmission  service. 

With  respect  to  producers,  gatherers, 
and  processors,  the  commenters  voiced 
practical  concerns  about  how  the 
proposed  standards  of  conduct  would 
impact  communications  amongst  these 
entities  and  with  their  affiliated 
transmission  providers.  INGAA  seemed 
to  assume  that  the  NOPR  proposed  to 
restrict  communications  between 
producers,  gatherers,  and  processors. 
This  is  not  the  case.  The  NOPR  does  not 
propose  to  restrict  communications 
among  producers,  gatherers  and 
processors.  However,  the  NOPR  was 
silent  on  what  types  of  day-to-day 
communications  would  be  permitted 
between  the  transmission  providers  and 
their  affiliated  producers,  gatherers  and 
processors.  As  discussed  later,  affiliates 
should  be  able  to  share  certain 
operational  information  crucial  to  the 
reliable  operation  of  the  transmission 
system.  This  would  alleviate  many  of 
the  commenters'  concerns  about  how 
the  transmission  provider  will  be  able  to 
do  business  with  its  affiliated  gatherers, 
producers  and  processors. 

Several  parties  voiced  concern  about 
the  shared  functions  and  employees  on 
the  upstream  and  downstream  systems, 
particularly  for  off-shore  facilities  which 
are  constructed  and  operated  as 
integrated  systems.  The  approach  under 
the  existing  regulations  has  been  to 
evaluate  particular  circumstances  for 
each  transmission  provider's  system. 
and  where  appropriate,  permit  the 
sharing  of  certain  field-type  personnel 
where  there  is  little  potential  to  give  an 
affiliate  an  undue  preference  or  to  harm 
the  competitive  market,  i"  However,  the 
Commission  has  had  considerable 
experience  in  determining  which  types 
of  field-type  personnel  could  be  shared, 
and  could  provide  additional  guidance 
in  the  final  rule  or  on  a  case-by-case 
basis  in  implementing  the  final  rule. 

B.  Should  the  Definition  of  Marketing. 
Sales  or  Brokering  Include  the  Bundled 
Sales  Function  for  Retail  Native  Load 

In  proposed  section  358.3(e).  the 
definition  of  "marketing,  sales  or 
brokering"  includes  an  electric 
transmission  provider's  sales  unit, 
including  those  employees  that  engage 
in  wholesale  merchant  sales  or  bundled 
retail  sales.  As  a  result,  a  transmission 
provider  would  have  to  separate  its 
interstate  transmission  function  from  its 


bundled  sales  hinction.  "  This  would 
eliminate  the  exemption  of  Order  No. 
889.  which  permitted  the  electric 
transmission  provider  to  use  the  same 
employees  for  its  interstate  transmission 
business  and  its  bundled  retail  sales  and 
distribution  business. 

Fourteen  commenters.  including  the 
Cooperatives.  Calpine.  ELCON,  EPSA, 
NEMA.  Transmission  Access  Policy 
Group  and  Transmission  Group,  four 
state  agencies  and  the  FTC  supported 
the  NOPR's  proposal  to  include  retail 
function  employees  within  the 
definition  of  energy  affiliate.  They 
argued  that  the  Commission  can  assert 
jurisdiction  over  the  organizational 
structure  of  the  jurisdictional  public 
utility  and  the  dissemination  of 
information  acquired  through  the 
operation  of  jurisdictional  assets. 
Generally,  they  argue  that:  (1)  The 
Commission  must  ensure  that 
transmission  service  is  not  unduly 
discriminatory:  (2)  bundled  retail  sales^ 
represent  a  large  percentage  of  utilities' 
sales  and  the  utilities  have  little 
incentive  to  promote  comparability,  to 
improve  OASIS  or  to  provide  equal 
qualitv  service;  and  (3)  the  distinction 
between  wholesale  and  retail  is  artificial 
and  the  conditions  in  the  retail  market 
impact  the  wholesale  market.  Several 
commenters.  including  Dynegy,  argue 
that  discriminatory  behavior  that  harms 
competition  is  taking  place.  For 
example.  Dynegy  contends  that  some 
utilities  block  ATC  across  valuable 
interconnections  in  the  name  of  service 
to  native  load,  which  has  the  effect  of 
blocking  other  purchases  within  the 
utility's  system.  Commenters  also  assert 
that  when  a  utility's  merchant  function 
reserves  access  to  a  valuable  import 
path,  purportedly  for  native  load,  only 
to  simultaneously  export  the  utility's 
own  generation  from  the  same  control 
area  in  amounts  equal  to  or  greater  than 
the  imports  this  results  in  an  undue 
preference.  The  FTC  strongly  endorses 
eliminating  the  native  load  exemption 
from  the  current  regulations,  contending 
that  the  retail  merchant  function  should 
not  have  preferential  access  to 
information  or  to  the  interstate 
transmission  grid. 

Thirty-six  commenters.  including  EEI, 
NASUCA.  NARUC,  many  electric 
transmission  companies  and  ten  state 
agencies,  opposed  treating  retail 
function  employees  as  a  marketing 
function.  For  the  most  part,  they 


'"Order  No.  497-F  at  62.157  and  Tennessee  Gas 
Pipeline  Company.  55  FERC  1)61.285  (1990). 


' '  Section  284.286  of  the  Commission's 
regulations,  18  C  F.R.  §  284.286  (2001)  currently 
requires  an  interstate  pipeline  to  separate  its 
interstate  transmission  function  from  its  unbundled 
sales  service,  essentially  treating  the  pipeline's  sales 
business  as  the  equivalent  of  an  affiliated  marketing 
company. 


contend  that:  (1)  The  Commission  is 
exceeding  its  statutory  authority  under 
section  201  of  the  FPA.  which  gives 
states  regulatory  authority  over  facilities 
used  in  distribution,  intrastate 
commerce  or  retail  consumption  (state 
preemption);  (2)  separation  of 
employees  engaged  in  the  bundled  sales 
function  for  retail  native  load  from 
interstate  transmission  employees 
would  cause  expensive  duplication  of 
staff  and  facilities,  without  any 
countervailing  competitive  benefit 
(estimates  of  the  one-time  costs  range 
from  $75,000— $1,000,000);  (3)  the 
transmission  provider  may  not  be  able 
to  maintain  reliability  and  would  have 
difficulty  in  coordinating  generation 
dispatch;  and  (4)  there  are  no 
competitive  concerns  because  retail 
service  is  state  mandated.  NASUCA 
argues  that  structural  separation  may 
not  be  necessary  to  accomplish  the 
Commission's  goal  that  all  market 
participants  should  have  access  to  the 
same  information.  NASUCA  proposes 
the  required  posting  of  any  information 
relating  to  transmission  prices  or 
availability  provided  to  retail  sales 
employees  by  transmission  employees 
should  accomplish  the  Commission's 
goal  without  requiring  the  expense  of 
requiring  a  separation  of  functions. 

Several  commenters,  APPA,  Duke, 
Bowater  and  Oklahoma  Gas  and 
Electric,  proposed  that  transmission 
providers  treat  employees  engaged  in  a 
bundled  sales  function  for  retail  native 
load  as  energy  affiliates  only  where  they 
do  business  in  states  that  have  enacted 
retail  competition.  They  argue  that  in 
states  where  there  are  no  competitors 
seeking  transmission  access  to  serve 
retail  customers,  there  can  be  no  harm 
to  the  customer.  North  Carolina  Utilities 
Commission  argues  that  in  states  where 
there  is  no  retail  competition,  such  as 
North  Carolina,  the  NOPR  will  not  have 
the  effect  of  promoting  competition 
because  there  is  none.  However,  a  piece- 
meal rule,  that  excludes  transmission 
providers  in  states  that  have  not  enacted 
retail  competition  would  be  difficult  to 
implement  because  many  transmission 
providers  and  their  retail  merchant 
operate  in  multiple  states. 

The  NOPR's  proposal  is  consistent 
with  the  Supreme  Court's  recent 
decision  concerning  Order  No.  888.  '^ 
The  Supreme  Court  held  that  the  plain 
language  of  section  201(b)  of  the  Federal 
Power  Act  gives  the  Commission 
jurisdiction  over  wholesale  sales  of 
electric  energy  and  transmission  in 
interstate  commerce.  The  Court  further 


'2  New  York  et  al.  v.  FERC  et  al..  70  U.S.L.W. 
4151.  4166:  122  S.Ct.  1012;  2001  U.S.  Lexis  1380 
(March  5.  2002). 
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stated  that  no  statutory  language  limits 
the  Commission's  transmission 
jurisdiction  to  the  wholesale  market. 
The  NOPR  proposed  rules  for 
transmission  within  the  Commission's 
jurisdiction  and  did  not  assert 
jurisdiction  over  the  bundled  sales 
function.  The  Commission's  focus  and 
the  proposed  regulations  relate  to  the 
jurisdictional  interstate  transmission 
provider  and  how  it  operates  its 
interstate  transmission  system. 
Requiring  the  transmission  provider  to 
treat  its  bundled  retail  sales  business  as 
an  energy  affiliate  is  a  critical  step  to 
full  comparability. 

The  question  facing  the  Commission 
is  whether  the  cost  of  separating  the 
retail  sales  function  from  the 
transmission  function  outweighs  the 
benefit  of  eliminating  the  potential 
anticompetitive  effects  &f  a  transmission 
owner's  native  load  preference. 

Staff  has  observed  that  many 
transmission  providers  have  already 
structured  their  corporate  organization 
so  that  the  retail  sales  unit  is  a  part  of 
the  wholesale  merchant  function.  For 
those  companies,  there  would  be  no  cost 
to  comply.  However,  for  the 
transmission  providers  that  currently 
share  transmission  function  employees 
with  employees  engaged  in  bundled 
retail  sales,  there  will  be  a  cost  of 
separating  those  employees  and 
functions.  These  transmission 
providers,  that  typically  use  the  shared 
employees  for  customer  service,  load 
forecasting  and  scheduling  purposes, 
argue  that  they  would  incur  significant 
costs  to  separate  the  transmission 
function  from  the  retail  sales  function 
with  no  commensurate  benefit. 

As  Duke  recognized,  the  magnitude  of 
these  increased  costs  depends,  in  part, 
on  how  the  separation  is  implemented 
and  whether  certain  specific  functions, 
like  administrative  or  support  functions, 
and  certain  information,  like  specific 
transaction  or  reliability  information, 
can  be  shared  between  the  transmission 
function  and  the  retail  sales  function. 
Therefore,  many  electric  transmission 
providers  articulated  the  types  of  costs 
associated  with  separating  the  retail 
sales  function  from  the  transmission 
function,  for  example,  hiring  additional 
employees,  leasing  additional  space, 
purchasing  additional  computers, 
software,  increased  administrative  and 
legal  costs.  Only  a  few  provided  details 
quantifying  the  costs  associated  with 
separating  the  retail  sales  function, 
presumably  because  of  the  uncertainty 
whether  the  Commission  would 
continue  to  permit  the  sharing  of  some 
support  or  administrative  employees.  As 
discussed  below,  under  the  current  gas 
and  electric  standards  of  conduct,  the 


Commission  has  permitted  transmission 
providers  to  share  non-transmission 
functions,  such  as  administrative, 
accounting,  human  resources,  with  their 
marketing  affiliates  or  merchant 
functions.  This  paper  recommends  that 
the  Commission  continue  to  permit  the 
sharing  of  non-transmission  functions 
between  the  transmission  business  and 
its  energy  affiliates  under  the  proposed 
regulations. 

On  the  other  hand,  when  a 
transmission  provider  shares  employees 
and  information  with  its  retail  sales 
function,  there  is  an  inherent  incentive 
for  the  transmission  provider  to  favor  its 
native  load.  As  a  result,  the  native  load 
is  shielded  from  external  competition 
and  the  market  is  not  competitive.  EPSA 
highlights  the  potential  S32  billion 
benefit  of  a  well-functioning 
competitive  market  (citing  a  Department 
of  Energy  1999  study.)  More  recently, 
the  FTC  studied  competition  and 
consumer  protection,  focused  on  retail 
competition,  and  found  that  effective 
wholesale  and  retail  competition  will 
mutually  reinforce  each  other,  thus 
combining  to  bring  benefits  to 
customers.' '  By  requiring  the 
transmission  provider  to  give  all 
transmission  customers,  wholesale  or 
retail,  affiliated  or  unaffiliated,  the  same 
access  to  transmission  information,  the 
Commission  is  fulfilling  its  obligation  to 
ensure  non-discriminator\'  transmission 
service.  Moreover,  requiring  the 
transmission  provider  to  treat  its  retail 
sales  function  as  a  marketing  affiliate 
would  level  the  playing  field  for  all 
transmission  customers,  and  would 
promote  a  competitive  marketplace. 

C.  The  Independent  Functioning 
Requirement 

The  NOPR.  like  the  current  gas  and 
electric  standards  of  conduct,  proposes 
to  require  the  transmission  business  to 
function  independently.  Although  the 
current  standards  of  conduct  require  the 
transmission  business  to  function 
independently  of  marketing  or 
wholesale  merchant  functions,  the 
proposed  standards  of  conduct  require 
the  transmission  business  to  function 
independently  of  any  energy  affiliates. 

Costs  of  compliance:  Gas  pipelines 
and  electric  transmission  utilities  were 
almost  unanimous  in  their  opposition  to 
the  proposed  broad  definition  of  energy 
affiliates  because  they  construed  it  to 
include  affiliated  businesses  or 
components  of  their  business  that  the 
Commission  probably  did  not  intend  to 


' '  FTC  Staff  Report:  Competition  and  Consumer 
Protection  Pei^pectives  on  Electric  Power 
Regiilator\  Reform.  Focus  on  Retail  Competition 
(Sep  20011  http:.  www  ftc.gov/reports/index. 


sweep  into  the  definit.uu  of  an  energy 
affiliate,  such  as  affiliated  transmission 
providers,  holding  companies,  ser\'ice 
companies  and  foreign  affiliates.  As  a 
result,  they  argued  that  the  costs 
associated  with  requiring  the 
transmission  function  to  operate 
independently  of  the  other  energy 
affiliates  ranged  from  S75.000  to 
5200,000.000.  depending  on  the  size  of 
the  transmission  provider. 

It  appears  that  the  commenters' 
projected  costs  of  imposing  the 
indppendent  functioning  requirement 
reflect  the  'worst-case  scenario.  "  that  is, 
if  the  Commission  were  to  require  a 
complete  separation  of  affiliated 
transmission  providers,  holding 
companies  and  other  energy  affiliates, 
such  as  electric  retail  sales.  LDCs  etc., 
as  well  as  prohibiting  the  sharing  of 
certain  non-operating  functions. 

If  the  Commission  narrows  the 
definition  of  the  term  energy  affiliate  as 
discussed  earlier,  then  the 
implementation  costs  would  not  be  as 
large  as  those  suggested  by  the 
commenters.  Therefore,  the  majority  of 
cost  estimates  submitted  by  the 
comments  do  not  provide  a  useful  basis 
for  assessing  the  costs  of  expanding  the 
independent  functioning  requirement  to 
the  transmission  provider's  relationship 
with  a  broader  group  of  affiliates. 
However,  some  companies  did  break 
down  specific  costs  associated  with 
establishing  separate  computer  and 
telephone  systems  and  a  separate  office 
building  for  an  affiliated  LDC.  For 
example.  National  Fuel,  which  is  a 
pipeline  whose  operations  are  wholly 
integrated  with  its  LDC,  states  it  would 
cost  $10.7  million  in  the  first  year  to 
duplicate  these  facilities. 

Sharing  of  non-transmission 
functions:  Forty-six  commenters, 
including  gas  pipelines,  electric 
transmission  providers.  AGA,  EEI, 
INGAA,  NCSA  and  Industrials,  were 
very  concerned  because  the  NOPR  was 
silent  on  whether  the  Commission 
would  implement  the  independent 
functioning  requirement  consistent  with 
the  case  law  that  has  developed  under 
the  current  standards  of  conduct. 

Historically,  the  Commission  has 
recognized  that  different  transmission 
providers  are  faced  with  different 
practical  circumstances  in  reviewing  the 
appropriate  degree  of  separation 
between  the  transmission  function  and 
the  marketing  affiliate  or  wholesale 
merchant  function.  Under  the  current 
gas  and  electric  current  standards  of 
conduct,  the  Commission  has  permitted 
the  transmission  function  to  share  with 
its  marketing  affiliate  or  wholesale 
merchant  function  non-operating 
officers  or  directors,  and  personnel 


21664 


Federal  Register / Vol.  67.  No.  84 / Wednesday.  May  1.  2002 /Notices 


performing  various  non-operating 
functions.'-'  The  Commission's 
approach  has  been  to  balance  its 
regulatorv  goals  with  the  practicalities 
of  operating  a  transmission  system,  large 
or  small. 

For  large  gas  and  electric  transmission 
providers,  the  Commission  has 
permitted  the  sharing  of  various  non- 
transmission  functions  such  as  legal, 
accounting,  human  resources,  travel  and 
information  technology.'"'  By  permitting 
such  sharing  of  non-operating 
employees,  the  Commission  has  allowed 
the  transmission  provider  to  realize  the 
benefits  of  cost  savings  through 
integration  where  the  shared  employees 
do  not  have  duties  or  responsibilities 
relating  to  transmission  and  could  not 
give  a  marketing  affiliate  an  undue 
preference.  In  these  circumstances,  the 
sharing  of  transmission  business 
employees  with  marketing  affiliate 
employees  was  not  considered  to  be 
likely  to  be  harmful  to  shippers, 
consumers  or  competition  in  the 
transmission  market.  The  Commission 
has  also  recognized  that  under  normal 
circumstances,  highly  placed 
employees,  such  as  officers  or  directors, 
are  not  involved  in  day-to-day  duties 
and  responsibilities,  and  can  be  shared 
between  a  transmission  provider  and  its 
marketing  affiliate  so  long  as  these 
individuals  comply  with  the 
information  disclosure  prohibitions."' 

For  small  gas  transmission  providers, 
the  Commission  looked,  on  a  case-by- 
case  basis,  at  the  size  of  companies,  the 
number  of  employees  and  level  of 
interest  in  transportation  on  the 
pipeline,  and,  where  appropriate, 
determined  that  companies  had 
separated  to  the  maximum  extent 
practicable  even  if  they  did  share 
transmission  employees  with  their 
marketing  affiliates.'"  The  Commission 


'■•The  Commission  s  current  policy  is  that  non- 
operating  functions  include  those  not  engaged  in 
day-to-day  marketing,  sales,  transportation  or  other 
gas-rel.ited  operations,  including  clerical  and 
secretarial  staff.  gener;il  office  accounting  staff  and 
some  field  personnel.  In  Order  No.  497-F'.  the 
Commission  stated  that  field  personnel,  such  as 
those  who  perform  manual  work,  (dig  trenches)  or 
purely  technical  duties  (operate  and  maintain  the 
pipeline's  equipment!  would  not  be  considered 
operating  employees. 

'Under  Standard  G.  18C.F.R.  ^  161.3(g)(2001). 
to  the  maximum  extent  practicable  a  pipeline's 
operating  employees  ,ind  the  operating  employees 
of  its  marketing  affiliate  must  function 
independently  of  each  other.  In  Order  No.  497-E, 
the  Commission  defined  operating  employees  as,  in 
part,  those  that  are  engaged  in  the  day-to-day  duties 
and  resp(msibility  for  planning,  directing, 
organizing  or  carrying  out  gas-related  operations, 
including  gas  transportation,  gas  sales  or  gas 
marketing  activities.  Order  No  497-E  at  30,996. 

IB  Order  No.  497-E  at  30.996. 

'"Sep  eg  .  Ringwood  Cathenng  Co..  55  FERC 
1 61 .300  (1991)  and  C;dprock  Pipeline  Company,  et 
ul,.i8  FERC  161, 141  (1992). 


did  not  conduct  comparable  reviews  of 
how  small  electric  transmission 
providers  implemented  the  independent 
functioning  requirement  of  the  electric 
standards  of  conduct  because  the 
Commission  exempted  many  of  the 
small  electric  transmission  providers 
from  the  electric  standards  of  conduct.'" 

The  independent  functioning 
requirement  is  a  central  component  of 
the  standards  of  conduct,  limiting  the 
ability  nf  the  transmission  provider  to 
use  its  market  power  to  preferentially 
benefit  an  energy  affiliate.  Nonetheless, 
it  is  necessar\-  to  recognize  the 
practicalities  of  operating  a  transmission 
system,  and  therefore  staff  recommends 
that  the  Commission  continue  to  permit 
the  sharing  of  non-transmission 
functions  between  the  transmission 
business  and  its  energy  affiliates  under 
the  proposed  regulations. 

D.  Information  Disclosure 
Requ  iremen  ts/Prohibition  s 

The  standards  of  conduct  prohibitions 
on  information  disclosure  are  intended 
to  prevent  a  transmission  provider  from 
granting  its  energy  affiliate  an  undue 
preference  over  non-affiliates  by  sharing 
confidential  or  transmission 
information.  The  existing  gas  and 
electric  standards  of  conduct  concerning 
the  permissible  flow  of  information 
between  affiliates  are  quite  different,  so 
as  a  result  the  positions  of  the 
commenters  with  respect  to  the  NOPR's 
proposals  depended  on  the  industry 
upon  which  they  were  focused. 

1.  Current  Policy  Differences  on 
Information  Disclosure  Under  the  Gas 
and  Electric  Standards  of  Conduct 

Under  the  current  gas  standards  of 
conduct,  when  a  natural  gas  pipeline 
company  shares  transportation 
information  with  its  marketing  affiliate, 
the  pipeline  must  contemporaneously 
share  that  information  with  non- 
affiliates.'*'  This  requirement  is 
designed  to  prevent  a  transmission 
provider  from  giving  its  marketing 
affiliate  undue  preferences  over  its 
unaffiliated  customers  through  the 
exchange  of  insider  transmission 
information. 

In  addition,  the  current  gas  standards 
of  conduct  prohibit  a  pipeline  from 
sharing  with  its  marketing  affiliate  any 
information  the  pipeline  receives  from  a 
nonaffiliated  shipper  or  potential 


nonaffiliated  shipper  (this  is  considered 
confidential  information). 2"  The  gas 
industry  commonly  refers  to  this  as  the 
"automatic  imputation  rule"  because 
the  Commission's  policy  is  that  when  an 
employee  that  performs  functions  for 
the  pipeline  and  its  marketing  affiliate 
receives  confidential  shipper 
information,  the  information  is 
automatically  divulged  or  imputed  to 
the  marketing  affiliate  since  the 
employee  is  also  working  for  the 
marketing  affiliate.  In  Tenneco.  the 
Court  of  Appeals  endorsed  this 
approach  when  it  found  that  the 
relevant  question  is  not  whether  a 
shared  employee  who  receives  critical 
information  will  disclose  it  to  the 
affiliate,  but  whether  that  shared 
employee  will  in  fact  receive  such 
information  in  the  first  place,  or 
alternatively,  how  the  pipeline  intends 
to  keep  information  supplied  by 
nonaffiliated  shippers  from  reaching  a 
shared  employee.^' 

Over  the  past  15  years,  several  natural 
gas  pipelines  have  urged  the 
Commission  to  adopt  different 
approaches:  (1)  apply  the  "automatic 
imputation  rule"  only  to  shared 
operating  employees;  and  (2)  adopt  a 
"no-conduit  rule."  --  However,  the 
Commission  has  consistently  applied 
the  "automatic  imputation  rule"  to  all 
shared  employees,  whether  they 
perform  operating  and  non-operating 
functions,  and  specifically  rejected  a 
"no-conduit  rule."  -•' 

In  contrast,  under  the  current  electric 
standards  of  conduct,  which  contain 
much  broader  information  disclosure 
prohibitions,  the  Commission  has 
permitted  shared  non-operating 
employees  to  receive  confidential 
shipper  information  as  long  as  the 
shared  employee  did  not  act  as  a 
conduit  for  sharing  the  information  with 
wholesale  merchant  function 
employees. 2''  In  implementing  Order 


'"Black  Creek  Hydro.  Inc..  77  FERC  1 61.232 
(1996). 

'"Standard  F.  18C.F.R.  *»  161.3(f)  (2001).  states 
that  to  the  extent  a  pipeline  provides  to  a  marketing 
afTiliate  infoiHnalion  related  to  transportation  nf 
natural  gas,  it  must  provide  that  information 
contemporaneously  to  all  potential  shippers. 
affiliated  and  non-affiliated  on  its  system. 


^"Standard  E.  18  C.F.R.  ^  161.3(e)  (2001),  states 
that  a  pipeline  may  not  disclose  to  its  marketing 
affiliate  any  information  the  pipeline  receives  from 
a  nonaffiliated  shipper  or  potential  nonaffiliated 
shipper. 

-'Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C.  Cir.  1992). 

-■'I'ndera  "no-conduit  rule."  a  shared  non- 
operating  employee  could  receive  confidential 
information  as  long  as  the  shared  employee  did  not 
act  as  a  conduit  for  sharing  the  information  with  the 
marketing  affiliate  or  wholesale  merchant  function. 

-3  .See  Order  No.  497-E  and  F.  and  .\moco 
Production  Co.  and  .^moco  Energy  Trading  Co.  v. 
Natural  Gas  Pipeline  Company  of  .^me^ica.  83  FERC 
1161,197  3161.849(1998). 

-•*  Under  the  gas  standards  of  conduct,  the 
contemporaneous  disclosure  requirement  only 
applies  to  transportation  information,  while  under 
the  electric  standards  of  conduct,  the 
contemporaneous  disclosure  requirements  apply  to 
transmission  and  market  information  and  prohibit 
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No.  889.  the  Commission  justified  the 
different  rule  because  the  electric 
standards  of  conduct  provide  a  stricter 
separation  of  functions  requirement 
than  the  pipeline  standards.-''  When  the 
Commission  reviewed  the  standards  of 
conduct  for  electric  transmission 
providers,  the  Commission  adopted  the 
"no-conduit"  rule,  rather  than  applying 
the  "automatic  imputation  rule."  -'"    . 

The  NOPR  proposed  to  prohibit  the 
transmission  provider  from  disclosing 
transmission  information  about 
transmission  system  operations,  or 
information  acquired  from  non-affiliated 
customers,  to  their  marketing  and  sales 
employees  and  the  energy  affiliates' 
employees  through  non-public 
communications.  The  NOPR,  however, 
was  silent  on  how  the  information 
prohibitions  would  be  applied  to  shared 
employees,  that  is.  whether  the 
Commission  would  adopt  the 
'automatic  imputation  rule"  from  the 
gas  standards  of  conduct  or  the  "no- 
conduit  rule"  from  the  electric 
standards  of  conduct.  Many 
commenters.  from  both  the  gas  and 
electric  industry,  request,  without  much 
e.xplanation,  that  the  Commission  codif\' 
the  "no-conduit  rule  "  and  apply  to  it  all 
transmission  providers. 

Under  the  proposed  regulations,  staff 
expects  transmission  providers  would 
continue  to  share  non-operating 
employees,  including  officers  and 
directors  with  their  energy  affiliates.  In 
the  past,  the  Commission's  focus  has 
been  how  to  keep  the  information 
supplied  by  non-affiliated  shippers  from 
reaching  the  shared  non-operating 
employees.  Some  non-operating 
functions,  for  example.  Human 
Resources  or  Travel,  clearly  have  little 
or  no  access  to  transmission-related  or 
market  information  and  application  of 
the  information  disclosure  prohibitions 
has  little  practical  impact  on  those 
operations.  However,  where  shared 
employees  have  regular  access  to 
transmission-related  information,  such 
as  billing  or  accounting,  and  provide 


off-O.ASIS  (ommunications.  See  18  C.F.R.  §S  37.4(4) 
and  161  3(0  (2001). 

--'  I  'nder  the  gds  standards  nf  conduct,  to  the 
maximum  oxlent  practicable,  a  pipe)ine's  operating 
employees  and  the  operatine  employees  must 
function  independent  of  each  other.  Sep  18  C.K.R. 
S  161. .Mg)  (2001).  In  contrast,  the  employees  of  the 
electric  transmission  provider  engaged  in 
transmission  system  operations  must  function 
independently  of  the  employees  engaged  in 
wholesale  merchant  functions,  except  for 
emergency  circumstances  affecting  system 
reliability.  i>p  18  C.F.R.  §  37.4(a)(1)  (2001).  The  key 
difference  being  the  flexibility  under  the  term 
"maximum  extent  practicable."  which  permits,  in 
certain  situations,  the  sharing  of  operating 
employees. 

-"  -■\lleghenv  Power  Service  Corp..  et.  al.,  84  FERC 
161,316  3162,425(1998). 


services  to  both  the  transmission 
provider  and  its  energy  affiliates.  Staff  is 
concerned  that  there  is  an  opportunity 
for  transmission  information  to  be  used 
for  other  functions. 

The  issue  is.  once  the  shared 
employee  learns  confidential  shipper 
information,  can  he  or  she  use  that 
information  to  give  an  energy  affiliate  an 
undue  preference?  Under  the  no- 
conduit  rule,  the  shared  non-operating 
employee  could  receive  the  information, 
but  would  be  prohibited  from  sharing 
the  information  with  an  energy  affiliate. 
Applying  the  no-conduit  rule  might 
allow  transmission  providers  to  share 
more  non-operating  employees  with  its 
energy  affiliates  without  violating  the 
information  disclosure  prohibitions. 

On  the  other  hand,  the  automatic 
imputation  rule  recognizes  the  reality 
that  an  individual  cannot  segment  his  or 
her  brain,  and  once  an  individual  learns 
information,  he  or  she  is  likely  to  utilize 
it.  The  automatic  imputation  rule  is  a 
clearer  standard  and  easier  to 
implement  because  it  eliminates  the 
opportunity  for  improperly  sharing 
information.  Staff  would  recommend 
that  the  Commission  adopt  the 
automatic  imputation  rule  under  the 
proposed  regulations. 

2.  Sharing  of  Operational/Reliability 
Information 

Many  commenters  from  virtually  all 
segments  of  the  gas  and  electric  industry 
argue  that  the  separation  of  functions 
and  the  information  disclosure 
prohibitions  required  by  the  NOPR  will 
prohibit  a  transmission  provider  from 
com.municating  crucial  operational 
information  with  its  retail  sales 
function,  generation  function,  producer. 
gatherer  or  LDC.  They  argue  that 
prohibiting  certain  of  these 
communications  will  endanger  the 
reliability  of  both  the  gas  and  electric 
transmission  systems.  Several 
commenters  argue  that  the  Commission 
should  adopt  the  approach  taken  when 
implementing  Order  No.  889.  where  the 
Commission  permitted  transmission 
providers  to  share  certain  types  of 
operational  information  with  its 
generation  function  and  wholesale 
merchant  function. 

Staff  recommends  that  transmission 
providers  and  their  energy  affiliates  be 
permitted  to  share  crucial  operational 
information  necessary  to  maintain  the 
reliability  of  the  transmission  system. 
One  option  for  resolving  this  concern 
would  be  to  promulgate  rules  governing 
the  specific  types  of  information  that  a 
transmission  provider  could  share  with 
its  energy  affiliates. 


3.  Exceptions  Under  the  Current  Gas 
Standards  of  Conduct 

Under  current  policy,  a  transmission 
provider  is  not  required  to 
contemporaneously  disclose  to  all 
shippers  information  relating  to  a 
marketing  affiliate's  specific  request  for 
transportation  ser\'ice.  The  NOPR  did 
not  specifically  address  this  issue 
Similarly,  in  numerous  cases 
implementing  the  existing  gas  standards 
of  conduct,  the  Commission  has 
permitted  a  non-affiliatc  to  voluntarily 
consent,  in  writing,  to  allow  the  gas 
pipeline  to  share  the  non-affiliate's 
information  with  the  marketing 
affiliate.-'  The  NOPR  did  nut 
specifically  address  this  policy. 
Virtually  every  segment  of  the  gas 
industry  requested  clarification  whether 
the  Commission  would  continue  the 
"specific-transaction  exception"  and  the 
voluntary'  disclosure  provision. 

In  several  cases  implementing  the 
existing  gas  standards  of  conduct,  the 
Commission  permitted  transportation 
function  employees  to  buy  and  sell  gas 
for  operational  reasons,  including  to 
balance  fuel  usage,  for  storage 
operations,  to  effectuate  cashouts  and 
deplete  or  replenish  line  pack.-'"  Several 
gas  pipelines,  as  well  as  ING.^A,  note 
that  the  NOPR  does  not  appear  to  retain 
the  historical  exclusion  for  such 
activities  and  urge  the  Commission  to 
retain  this  exception. 

These  exceptions,  which  impact 
practical  operations  of  the  transmission 
system,  are  important  and  merit 
retention.  Therefore,  these  exclusions 
should  be  continued  in  the  proposed 
regulations. 

Proposed  regulatory  text:  The  revision 
to  proposed  section  358.5(b)  would  add 
three  new  sections,  sections  358.5(b)(3). 
358.5(b)(5)  and  (6).  and  renumber 
section  358.5(b)(3)  to  358.5(b)(4)  as 
follows: 

(3)  An  employee  of  a  transmission 
provider  and  a  transmission  provider 
cannot  use  any  affiliate  or  employee  of 
an  affiliate  as  a  conduit  for  sharing 
information  with  an  energy  affiliate  that 
is  prohibited  by  sections  358.5(b)(1)  and 
(2). 

-  (4)  If  an  employee  of  the  transmission 
provider  discloses  information  in  a 
manner  contrary  to  the  requirements  of 
sections  358.5(b)(1)  and  (2).  the 
transmission  provider  must 
immediately  post  such  information  on 
the  OASIS  or  Internet  website. 


'See  e.g..  Southern  Natural  Gas  Company.  70 
FERC  1)61.348  (1995). 

-"  See  e.g.  East  Tennessee  Natural  Gas  Co..  63 
FERC  \  61 .578.  order  on  rehearing  64  FERC 
^61.159(1993). 
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(5)  A  nonaffiliated  transmission 
customer  may  voluntarily  consent,  in 
writing,  to  allow  the  transmission 
provider  to  share  the  non-affiliate 
transmission  customer's  transmission 
information  with  an  energy  affiliate. 

(6)  A  transmission  provider  is  not 
required  to  contemporaneously  disclose 
to  all  transmission  customers  or 
potential  transmission  customers 
information  relating  to  an  energy 
affiliate's  specific  request  for 
transmission  service. 

E.  Posting  Organizational  Charts  and 
Job  Descriptions 

Currently,  natural  gas  pipelines  and 
electric  utilities  are  required  to  post 
various  organizational  charts  and  job 
descriptions.  The  gas  pipelines  are 
required  to  make  changes  to  the 
postings  within  three  business  days  of  a 
change.  The  Commission  has  never 
addressed  the  frequency  of  changes  to 
be  made  under  the  electric  standards  of 
conduct.  Commenters  from  the  gas  and 
electric  industry  urge  the  Commission 
to  reconsider  this  requirement. 
Although  they  are  already  complying 
with  this  requirement  with  respect  to 
their  marketing  affiliates,  they  argue  that 
there  would  be  significantly  more 
information  to  post  if  the  Commission 
adopts  a  broad  definition  of  the  term 
energy  affiliate.  Several  urge  that  the 
information  be  updated  10-30  days 
from  the  date  of  the  change,  rather  than 
the  three  days  proposed  by  the  NOPR. 
Commenters  also  argue  that  it  may  be 
difficult  to  post  all  changes  within  three 
business  days  given  the  complexity  of 
some  mergers  or  buy-outs. 

Staff  disagrees  with  the  commenters 
position  that  there  would  be 
significantly  more  information  to  post 
with  the  broader  definition  of  the  term 
energy  affiliate.  Under  the  NOPR,  there 
are  only  two  changes,  which  might 
cause  a  minimal  additional  burden:  (1) 
the  transmission  provider  would  have  to 
identify  all  of  its  energy  affiliates  on  the 
organizational  charts  in  order  to  provide 
a  clear  picture  of  the  transmission 
provider's  relative  position  in  the 
corporate  structure  of  the  parent 
company;  and  (2)  a  transmission 
provider  would  have  to  provide 
additional  information  concerning  any 
employees  it  shares  with  its  energ\' 
affiliates.  Most  companies  already 
maintain  organizational  charts  and 
structural  information,  so  there  should 
be  little  additional  burden  to  post  this. 
With  respect  to  posting  information  for 
employees  the  transmission  provider 
shares  with  its  energy  affiliate,  such 
posting  should  be  minimal  because  the 
standards  of  conduct  require  the 


transmission  provider  to  function 
independentlv  of  its  energy  affiliates. 

Regarding  the  ability  to  update 
employee  information.  Staff  has 
observed  that  some  companies  link  their 
emplovee  or  human  resource  databases 
to  the  posted  organizational  charts  and 
job  descriptions,  such  that  an  automatic 
download  or  update  takes  place  each 
day.  Therefore,  requiring  the  changes  to 
be  posted  within  three  days  would 
appear  reasonable.  However,  the 
commenters'  arguments,  that  it  may  be 
difficult  to  post  all  changes  within  three 
business  davs  given  the  complexity  of 
some  mergers  or  buy-outs,  is  also  a 
reasonable  one.  That  does  not.  however, 
justifv'  a  delay  of  10  to  30  business  days. 
In  balancing  the  minimal  burden 
associated  with  updating  day-to-day 
employee  information  with  the  efforts 
that  would  be  needed  to  post 
completelv  new  organizational  charts 
resulting  from  complex  changes,  such  as 
the  sale,  purchase  or  merger  of  a 
company,  it  would  be  reasonable  to 
require  the  information  to  be  updated 
within  seven  business  days  from  the 
date  of  the  change. 

F  Posting  Discounts  at  Time  of  Offer 

The  NOPR  proposed  to  require  any 
offer  of  a  discount  for  any  transmission 
service  made  by  the  transmission 
provider  to  be  announced  to  all 
potential  customers  solely  by  posting  on 
the  OASIS  or  Internet.  Although  this 
language  is  consistent  with  the  electric 
standards  of  conduct,  it  represents  a 
change  from  the  current  gas  standards  of 
conduct,  which  require  discount 
information  to  be  posted  within  24 
hours  of  the  time  gas  first  flows  under 
a  discounted  transaction.  The  NOPR 
stated  that  posting  discounts  on  the 
Internet  is  a  simple,  quicker  way  of 
communicating  discount  information  to 
all  potential  customers  and  reflects  the 
Commission's  desire  is  to  ensure  that  all 
potential  customers  have  equal  and 
timely  access  to  discount  information  in 
the  fast-paced  marketplace. 

Commenters  from  the  electric 
industry  were  largely  silent  on  this  issue 
because  they  are  already  operating 
under  these  requirements. 

A  few  commenters.  APGA.  Amoco/ 
BP.  CPUC  and  Reliant,  offered 
unqualified  support  of  this  requirement. 
Twenty-six  commenters.  primarily  from 
the  gas  industry,  INGAA.  Ad  Hoc 
Marketers.  NCSA.  EPSA,  and 
Industrials,  strongly  opposed  posting 
discounts  at  the  time  of  the  offer.  The 
commenters  point  out  that  discounting 
is  fundamentally  different  between  the 
gas  and  electric  industry.  In  the  gas 
industr>-.  pipelines  face  a  competitive 
transportation  market,  where 


discounting,  pipeline-to-pipeline 
competition  and  alternative  fuel  sources 
are  frequent.  They  argue  that  this 
proposal  would  put  a  damper  on 
discounting  and  the  posting 
requirement  is  inconsistent  with 
selective  discounting  for  the  gas 
industrv'.  Many  expressed  concern  about 
the  vagueness  of  the  word  "offer"  and 
offered  various  definitions  or  variations 
for  when  the  information  should  be 
posted.  Several  commenters,  AGA, 
Dominion,  Industrials  and  NISOURCE, 
recommended  that  discounts  be  posted 
after  they  are  executed. 

The  final  rule  will  need  to  balance  the 
importance  of  equal  and  timely  access 
to  discount  information  with  the 
possibility  that  a  new  discount 
requirement  might  put  such  a  damper 
on  discounting,  that  transmission 
capacity  would  remain  unsold  or  put  an 
interstate  pipeline  at  a  competitive 
disadvantage  vis-a-vis  non-jurisdictional 
competition,  e.g..  intrastate  pipelines. 
Staff  agrees  that  the  term  "offer"  can  be 
interpreted  in  a  variety  of  ways,  and 
recommends  that  the  final  rule  provide 
additional  clarification  on  the  timing  of 
the  posting  in  the  final  rule.  However, 
the  current  requirement,  under  section 
161.3(h)(2),  to  post  information  within 
24  hours  of  gas  flow  is  too  late  to  afford 
an  unaffiliated  competitor  the 
opportunity  to  negotiate  a  comparable 
deal  in  today's  fast-paced  marketplace. 
In  balancing  those  competing  concerns, 
Staff  recommends  that  the  final  rule 
require  the  transmission^provider  to 
post  the  discount  at  the  conclusion  of 
negotiations,  when  the  discount  offer  is 
binding. 

Proposed  regulatory  text:  The 
proposed  revisions  to  section  358.5(d) 
would  read  as  follows: 

(d)  Discounts.  Any  offer  of  a  discount 
for  any  transmission  service  made  by 
the  transmission  provider  must  be 
posted  on  the  OASIS  or  Internet  website 
contemporaneously  with  the  time  that 
the  offer  is  contractually  binding.  The 
posting  must  include:  the  name  of  the 
customer  involved  in  the  discount  and 
whether  it  is  an  affiliate  or  whether  an 
affiliate  is  involved  in  the  transaction, 
the  rate  offered;  the  maximum  rate;  the 
time  period  for  which  the  discount 
would  apply:  the  quantity  of  power  or 
gas  scheduled  to  be  moved;  the  delivery 
points  under  the  transaction;  and  any 
conditions  or  requirements  applicable  to 
the  discount.  The  posting  must  remain 
on  the  OASIS  or  Internet  website  for  60 
days  from  the  date  of  posting. 

List  of  Commenters 

AEC  Storage  and  HUB  Service  INC. 
Alabama  Electric  Cooperative.  Inc. 
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Alabama  Municipal  Electric  Authority 

(AMEA) 
Alcoa  Power  Generating  Inc. 
Allegheny  Power — Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and 
The  West  Penn  Power  Company 
Alliance  Pipeline  L.P. 
American  Electric  Power  System 
AmericSn  Forest  &  Paper  Association 
American  Gas  Association  (AGA) 
American  Public  Gas  Association 

(APGA) 
American  Public  Power  Association 

(APPA) 
Amoco  Production  Company  and  BP 

Energy  Company  (Amoco/BP) 
Arkansas  Public  Service  Commission 
Atlanta  Gas  Light  Company,  V^irginia 
Natural  gas.  Inc.  and  Chattanooga 
Company 
Atmos  Energy  Corporation 
Avista  Corporation  (Avista) 
Bangor  Hydro — Electric 
Basin  Electric  Power  Cooperative 
Bonneville  Power  Administration  (BPA) 
Bowater  Inc.  (Bowater) 
California  Dairy  Coalition 
Calpine  Corporation  (Calpine) 
Canadian  Association  of  Petroleum 
Producers  and  the  Alberta  Department 
of  Energy- 
Carolina  Power  &  Light  Company  and 

Florida  Power  Corporation 
Cinergy  Services,  Inc.  (Cinergy) 
City  Council  of  the  City  New  Orleans. 

Louisiana 
CMS  Energy  Corporation  (CMS) 
Colorado  Spring  Utilities  (CSU) 
Connexus  Energy 
Conectiv 

The  Cooperatives— The  Alabama 
Electric  Cooperative,  The  Arkansas 
Electric  Cooperative  Corporation  and 
The  Seminole  Electric  Cooperative 
Dairyland  Power  Cooperative 
Discovery  Producer  Services  LLC  and 
Discovery  and  Discovery-  Gas 
Transmission  LLC 
Dominion  Resources,  Inc.  (Dominion) 
DTE  Energy  Company 
Duke  Energy  Corporation  (Duke  Energy) 
Dynegy  Inc.  (Dynegy) 
East  Texas  Electric  Cooperative.  Inc.  and 
Wolverine  Power  Supply  Cooperative. 
Inc. 
Edison  Electric  Institute  (EEI) 
Electric  Power  Supply  Association 

(EPSA) 
Electricity  Consumers  Resource 
El  Paso  Corporation 
El  Paso  Energy  Partners,  LP 
Empire  District  Electric  Company 
Enbridge  Inc. 
Energy  East  Companies  and  Rochester 

Gas  &  Electric 
Entergy  Ser\'ices,  Inc.  (Entergy) 
Equitable  Resources.  Inc. 
Exelon  Corporation 


Federal  Trade  Commission  (FTC) 
Fertilizer  Institute 

First  Electric  Cooperative  Corporation 
Florida  Pubic  Serxice  Commission 
Green  Mountain  Power  Corporation 
Gulf  South  Pipeline  Company.  LP 
Gulfstream  Natural  Gas  System.  L.L.C. 
Idaho  Public  Utilities 
Independent  Oil  &  Gas  Association  of 

West  Virginia  (lOGA) 
Illinois  Commerce  Commission 
Interstate  Natural  Gas  Association  of 

America  (INGA.^) 
Independent  Petroleum  Association  of 
America  and  Cooperating  Association 
(IPAA) 
The  Industrials— The  Process  Gas 
Consumers  Group.  The  American 
Forest  &  Paper  Association.  The 
American  Iron  and  Steel  Institute.  The 
Georgia  Industrial  Group,  The 
Industrial  Gas  Users  of  Florida.  The 
Florida  Industrial  Gas  Users,  and 
United  States  Gypsum  Company. 
Industrial  Coalitions  on  Standards  of 

Conducts  for  Transmission  Providers 
Keyspan  Corporation 
Kinder  Morgan  Pipelines 
LG&  E  Energy  Corp. 
The  Long  Island  Lighting  Company 

(filed  one  day  out  of  time) 
Maritimes  &  Northeast  Pipelme.  L.L.C. 
Maryland  Public  Service  Commission 
Member  System 
Midwest  Independent  Transmission 

System 
MIGC,  Inc. 

Minnesota  Department  of  Commerce 
Mississippi  Public  Service  Commission 
Mirant 

Montana-Dakota  Utilities  Co. 
Montana  Power  Company 
National  Association  of  State  Utility 

Consumer  Advocate 
National  Energy  Marketer  Association 

(NEMA) 
National  Propane  Gas  Association 
National  Fuel  Gas  Distribution 

Corporation 
National  Grid  USA 
National  Rural  Electric  Cooperative 

Association 
Natural  Gas  Supply  Association  (NCSA) 
New  Power  Company 
New  York  Power  Authority  (NYPA) 
New  York  Independent  System 

Operator.  Inc. 
Nevada  Independent  Energy  Coalition 
Niagara  Mohawk  Power  Corporation 
NICOR  Gas 
Nisource  Inc. 

North  Carolina  Utilities  Commission 
Northeast  Utilities  Serv-ice  Company 
Northeast  Independent  Transmission 

Company  Proponents 
Northwest  Natural  Gas  Company 
Oktex  Pipeline  Company 
Oklahoma  Corporation  Commission 
Oklahoma  Gas  &  Electric  Company 


Orlando  Utilities  Commission 
Pancanadian  Energy  Services  Inc. 
Piedmont  Natural  Gas  Co. 
Pinnacle  West  Companies 
Portland  Natural  Gas  Transmission 

System 
PPL  Companies 
Process  Gas  Consumer  Group 
Proliance  Energy.  LLC 
Public  Utilities  Commission  of  the  State 

of  California  -CPUC- 
Public  Ser%-ice  Company 
PSEG  Companies 
Public  Utilities  Commission  of  Ohio  & 

Michigan 
Puget  Sound  Energy- 
Questar  Market  Resource.  INC 
Questar  Pipeline  Company.  Questar  Gas 
Company,  and  The  Questar  Regulated 
Services  Company 
Reliant  Resources.  Inc. 
Rural  Utilities  Ser\ice.  United  States 

Department  of  Agriculture 
SCANA  Companies— South  Carolina 
Electric  &  Gas  Company.  Public 
Service  Company,  of  North  Carolina. 
South  Carolina  Pipeline  Corporation. 
SCG  Pipeline  Inc  .  SCANA  Energy 
Marketing,  INC.  and  SCANA  Serv-ices. 
Inc.. 
Sempra  Energv 
Shell  Offshore  Inc. 
Shell  Gas  Transmission.  LLC 
Southern  California  Edison  Company 
Southern  Company  Ser\-ices,  Inc. 
Southwest  Transmission  Cooperative, 

Inc.  (  "SUTC") 
Southwest  Gas  Corporation 
Superior  Natural  Gas  Corporation  and 

Walter  Oil  &  Gas  Corporation 
TECO  Energy,  Inc 
Transmission  Access  Policy  Study 

Group  ('TAPS-) 
Transmission  Group— Northern  Natural 
•    Gas  Company,  Transwestern  Pipeline 
Company.  Florida  Gas  Transmission 
Company.  Northern  Border  Pipeline 
Company.  Midwestern  Gas 
Transmission  Company,  and  Portland 
General  Electric. 
Unaffiliated  Marketers— The  Midwest 
United  Energy  LLC.  The  Wasatch 
Energy.  LLC  and  The  Public  Alliance 
for  Community  Energy. 
USG  Pipeline  Company.  B-R  Pipeline 
Company  .  and  The  United  States 
Gypsum  Company 
Utah  Associated  Municipal  Power 

System 
Utah  Division  of  Public  Utilities 
Utilicorp  United  Inc. 
Vector  Pipeline  L.P. 
\'ermont  Department  of  Public  Service 
Washington  Gas  Light  Company  and 

Hampshire  Storage  Company 
Washington  Utilities  and  Transportation 

Commission 
Wells  Rural  Electric  Company 
The  Williams  Companies 
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Williston  Basin  Interstate  Pipeline 

Company 
VVisconsin'Electric  Power  Company  and 

Wisconsin  Gas  Company 
Wisconsin  Public  Service  Corporation 

and  The  Upper  Peninsula  Power 

Company 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7204-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request.  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices, 
Recordkeeping  and  Reporting 
Requirements  (Renewal) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Criteria  for  Classification  of  Solid  Waste 
Disposal  Facilities  and  Practices. 
Recordkeeping  and  Reporting 
Requirements.  ICR  #1745.03.  OMB  No. 
2050-0154,  current  expiration  date  is 
September  30,  1999.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  July  1.  2002. 
ADDRESSES:  Commentors  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2002-DF2P-FFFFF  to:  (1)  If  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue. 
NW.  Washington,  DC '20460-0002,  or  if 
using  special  delivery,  such  as  overnight 
express  service:  RCRA  Docket 
Information  Center  (RIC),  Crystal 
Gateway  One,  1235  lefferson  Davis 
Highway,  First  Floor,  Arlington.  VA 
22202.  Commentors  are  encouraged  to 
submit  their  comments  electronically 
through  the  Internet  to:  rcra- 
docket@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  bv  the  docket  number  F- 


2002-DF2P-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commentors  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460-0002. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  index  and  the  supporting  material 
is  available  electronically.  The  ICR  is 
available  on  the  Internet  at  http:// 
www.  epa.gov/epaoswer/hazwaste/sqg/ 
index.htm. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directlv  in  writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register.  EPA  will  not  immediately 
reply  to  commentors  electronically 
other  than  to  seek  clarification  of 
electronic  comments  that  may  be 
garbled  in  transmission  or  during 
conversion  to  paper  form,  as  discussed 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking 
contact  Paul  Cassidv,  EPA,  Office  of 
Solid  Waste  (5306\V),  Industrial  & 
Extractive  Waste  Branch,  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW.  Washington,  DC  20460,  phone  703 
308-7281,  e-mail  address: 
cassidv.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  EPA  assumes  that 
industrial  waste  units  that  previously 
co-disposed  non-hazardous  wastes  and 


conditionally  exempt  small  quantity 
generator  (CESQG)  hazardous  waste  on- 
site  have  ceased  that  practice  and  that 
commercial  off-site  industrial  waste 
units  are  operating  with  stringent 
environmental  controls  in  place. 
Therefore,  entities  that  potentially  will 
be  affected  by  this  action  are  limited  to 
those  that  dispose  of  CESQG  hazardous 
wastes  in  construction  and  demolition 
(C&D)  waste  landfills. 

Title:  Criteria  for  Classification  of 
Solid  Waste  Disposal  Facilities  and 
Practices,  Recordkeeping  and  Reporting 
requirements— 40  CFR  Part  257  Subpart 

B. 

OAfBiVo.;  2050-01 54. 

EP/\/C/?iVo.:  1745.03. 

Current  expiration  date:  September 
30,  1999. 

Abstract:  In  order  to  effectively 
implement  and  enforce  final  changes  to 
40  CFR  Part  257— Subpart  B  on  a  State 
level,  owners/ operators  of  construction 
and  demolition  waste  landfills  that 
receive  CESQG  hazardous  wastes  will 
have  to  comply  with  the  final  reporting 
and  recordkeeping  requirements.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15.  This 
continuing  ICR  documents  the 
recordkeeping  and  reporting  burdens 
associated  with  the  location  and 
ground-water  monitoring  provisions 
contained  in  40  CFR  Part  257— Subpart 

B. 
The  EPA  would  like  to  .solicit 

comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
the  clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  of  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  current 
annual  burden  to  respondents  for 
complying  with  the  information 
collection  requirements  of  Part  257 — 
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Subpart  B  Criteria  is  approximately 
11,000  hours  per  year,  with  a  current 
annual  cost  of  $393,000.  The  current 
estimated  number  of  respondents  is  164 
with  a  current  average  annual  burden  of 
approximately  67  hours  per  respondent. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  23,  2002. 
Matthew  Hale, 

Acting  Office  Director,  Office  of  Solid  Waste. 
[FR  Doc.  02-10734  Filed  4-30-02:  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0023;  FRL-6834-4] 

DImcthoate  Product  Cancellation 
Order  and  Lat)el  Amendment; 
Technical  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  technical  correction. 

SUMMARY:  EPA  issued  a  cancellation 
order  in  the  Federal  Register  of  March 
13,  2002  eliminating  the  residential  uses 
for  Dimethoate.  This  document  is  being 
issued  to  correct  the  existing  stocks 
provisions  of  this  cancellation  order. 
DATES:  The  cancellations  became 
effective  March  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Patrick  Dobak,  Special  Review  and 
Reregistration  Division  {7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  703-308-8180;  e- 
mail  address:  dobak.pat@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the 
cancellation  order  a  list  of  those  who 
may  be  potentially  affected  by  this 
action.  If  you  have  questions  regarding 


the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

\. Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wMTv.epa.gov.  To  access  this  document, 
go  to  the  Federal  Register  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0023.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
commenis  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity' 
Branch  (PIRIB).  Rm.  119.  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is  (703')  305-5805. 

in.  What  Does  this  Technical 
Correction  Do? 

The  cancellation  order  for  uses  of 
pesticide  products  containing 
Dimethoate  on  various  commodities  was 
published  in  the  Federal  Register  on 
March  13,  2002  (67  FR  11330)  (FRL- 
6828-1).  The  existing  stocks  language  in 
Unit  IV  is  not  consistent  with  the 
proposed  existing  stocks  provisions 
included  in  the  January  10.  2002 
proposed  Cancellation  Order.  The 
following  Unit  IV  replaces  Unit  IV  of  the 
Cancellation  Order  published  on  March 
13,  2002.  The  replacement  language  is 
consistent  with  the  language  in  the 
January- 10,  2002  proposed  cancellation 
order.  No  comments  were  received  by 
the  Agency.  The  revised  existing  stocks 
provisions  are  as  follows: 


rv.  Existing  Stocks  Provisions 

1.  Distribution  or  sale  of  products  by 
the  registrant  bearing  instructions  for 
use  on  houseflies  and  non-agricultural 
use  sites.  The  distribution  or  sale  of 
existing  stocks  by  the  registrant  of  any 
product  listed  in  Table  1  or  2  that  bears 
instructions  for  any  use  identified  in 
List  1,  will  not  be  lawful  under  FIFRA 

1  year  after  the  effective  date  of  the 
cancellation  order,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  section  17  of 
FIFRA  or  for  proper  disposal, 

2.  Distribution,  sale,  or  use  of 
products  by  persons  other  than  the 
registrant  bearing  instructions  for  use  on 
houseflies  and  non-agncultural  use 
sites.  Persons  other  than  the  registrant 
may  continue  to  sell  or  distribute  the 
existing  stocks  of  any  product  listed  in 
Table  1  or  2  that  bears  instructions  for 
any  of  the  uses  identified  in  List  1  after 
the  effective  date  of  the  cancellation 
order  and  may  continue  ttntil  such 
stocks  are  exhausted.  The  use  of  existing 
stocks  by  persons  other  than  the 
registrant  of  any  product  listed  in  Table 
1  or  2  that  bears  instructions  for  any 
uses  identified  in  List  1  may  continue 
until  such  stocks  are  exhausted. 

List  of  Subjects 

Environmental  protection,  Pesticides, 
Use  cancellation  order. 

Dated  April  23.  2002 
Lois  A.  Rossi. 

Director.  Special  Review  and  Reregistration 
Division. 
(FR  Doc.  02-10735  Filed  4-30-02;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0020;  FRL-6834-3] 

Pesticide  Product;  Registration 
Application;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  an 
extension  of  the  comment  period 
regarding  receipt  of  an  application  to 
register  a  pesticide  product  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  products 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP- 
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30509B.  must  be  received  on  or  before 
May  31.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30509B  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn.  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (751 IC). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NVV.,  VVa.shington. 
DC  20460;  telephone  number:  (703) 
308-8715:  e-mail  address: 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  .V/e?" 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


MAirc      Examples  of  poten- 
Categories      ^^^       tially  affected  enti- 

Industry 

111 

112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entrv  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwvv.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30509B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2.  1921  lefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  vou  identify  docket 
control  number 'OPP-30509B  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 


3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30509B.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
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name,  date,  and  Federal  Register 

citation. 

II.  Registration  Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA,  Notice  of 
receipt  of  the  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  an  Active  Ingredient 
Not  Included  in  Any  Previously 
Registered  Products 


EPA  File  Symbol  524-LEI 

In  the  Federal  Register  of  March  19. 
2001  (66  FR  15435)  (FRL-6771-5),  EPA 
announced  receipt  of  a  seed  increase 
registration  application  from  Monsanto 
Company.  700  Chesterfield  Parkway  N.. 
St.  Louis',  MO  63198  to  register  the 
product  Event  MON  863;  Corn 
Rootworm  Protected  Corn  (ZMIR13L) 
containing  the  plant-pesticide  Bacillus 
thuringiensis  Cry3Bb  protein  and  the 
genetic  material  (Vector  ZMIR13L) 
necessary  for  its  production  in  corn. 
Monsanto  subsequently  modified  their 
application  for  full  commercial  use  and 
EPA  announced  receipt  of  the 
application  on  March  13,  2001  (67  FR 
11330)  (FRL-6828-1).  The  original 
comment  period  ended  on  April  12, 
2002.  The  comment  period  is  being 
extended  to  May  31,  2002.  Proposed 
Classification/Use:  None.  For  full 
commercial  use. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  .^pril  19.  2002. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  02-10627  Filed  4-30-02:  8:45  am] 

BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0012:  FRL-6833-4] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice-announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-00i2.  must 
be  received  on  or  before  May  31,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C,  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify'  docket  control  number 
OPP-2002-0012  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  B\ 

mail:  Shaja  R.  Brothers.  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  N\V.,  Washington. 
DC  20460;  telephone  number;  (703) 
308-3194:  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me^ 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to; 


■ 
Categories 

NAICS 
Codes 

Examples  ot  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 

tunng 
Pesticide  manutac-  ■ 

turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Cret  Additional 
Information.  Includmg  Copies  of  this 
Document  and  Other  Related 
Documents'' 

1.  Electronically,  ^'ou  may  obtam 
electronic  copies  of  this  document,  and 
certain  other  related  doe  uments  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
■'Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov' fedrgstr/ 

2.  In  person.  The  .Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0012  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI),  This  official 
record  includes  the  documents  that  are 
phvsically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal'Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  from  8:30  a.m.  to  4  p  m  . 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is  (703")  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments^ 

You  mav  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EP.^,  it  is 
imperative  that  vou  identifv'  docket 
control  number 'OPP-2002-001 2  in  the 
subject  line  on  the  first  page  of  your 
response 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Sen'ices  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
.■\gencv,  1200  Pennsvlvania  .^ve  ,  N\V., 
Washington.  DC  204'60. 

2,  In  person  or  by  courier  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
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Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Fridav.  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
vour  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-b012.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  anv  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 


5.  Provide  specific  examples  to 
illustrate  vour  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2):  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  15,  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petitions 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availabilitv  of  a  description  of  the 
anaU-tical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

2E6359.  2E6365.  2E6377.  and  2E6393 

EPA  has  received  pesticide  petitions 
(PP)  2E6359,  2E6365,  2E6377,  and 
2E6393  from  the  Interregional  Research 
Project  Number  4  (IR-4),  New  Jersey 
Agricultural  Experiment  Station,  P.  O. 
Box  231  Rutgers  University.  New 
Brunswick,  NJ  08903  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.C.  346a(d).  to  amend  40 


CFR  part  180.516  by  establishing 
tolerances  for  residues  of  fludioxonil  (4- 
(2,2-difluoro-l,3-benzodioxol-4-yl)-lH- 
pyrrole-3-carbonitrile)  in  or  on  the 
following  raw  agricultural  commodities 
(RACs)  with  the  respective  tolerance 
levels  in  parts  per  million  (ppm):  PP 
2E6359  proposes  the  establishment  of  a 
tolerance  for  the  bushberry  subgroup, 
lingonberry.  juneberry,  and  salal  at  2.0 
ppm,  PP  2E6365  proposes  the 
establishment  of  a  tolerance  for 
watercress  at  7.0  ppm,  PP  2E6377 
proposes  the  establishment  of  a 
tolerance  for  pistachio  at  0.10  ppm  and 
PP  2E6393  proposes  the  establishment 
of  a  tolerance  for  the  caneberry 
subgroup  at  5.0  ppm. 

This  notice  includes  a  summary  of 
petitions  prepared  by  Syngenta  Crop 
Protection  Inc..  Greensboro,  North 
Carolina,  27409.  EPA  has  determined 
that  the  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA: 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
these  petitions. 

A.  Residue  Chemistn' 

1.  Plant  metabolism.  The  plant 
metabolism  of  fludioxonil  is  adequately 
understood  for  the  purpose  of  the 
proposed  tolerances. 

2.  Analytical  method.  Syngenta  has 
developed  and  validated  analytical 
methodology  for  enforcement  purposes. 
This  method  (Syngenta  Crop  Protection 
Method  AG-597B)  has  passed  an  Agency 
petition  method  validation  for  several 
commodities  and  is  currently  the 
enforcement  method  for  fludioxonil. 
This  method  has  also  been  forwarded  to 
FDA  for  inclusion  into  PAM  II.  An 
extensive  database  of  method  validation 
data  using  this  method  on  various  crop 
commodities  is  available. 

3.  Magnitude  of  residues.  Complete 
residue  data  for  caneberry  subgroup, 
bushberry  subgroup,  lingonberry, 
juneberry,  salal.  pistachio  and 
watercress  have  been  submitted.  The 
requested  tolerances  are  adequately 
supported. 

B.  Toxicological  Profile 

The  nature  of  the  toxic  effects  caused 
by  fludioxonil  are  discussed  in  unit  II.B 
of  the  Federal  Register  on  December  29. 
2000  (65  FR  82927]  (FRI^6760-9). 

1.  Animal  metabolism.  The 
metabolism  of  fludioxonil  in  rats  is 
adequately  understood. 

2.  Metabolite  toxicology.  The  residues 
of  concern  for  tolerance  setting  purposes 
is  the  parent  compound.  Consequently, 
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there  is  no  additional  concern  for 
toxicity  of  metabolites. 

3.  Endocrine  disruption.  Fludioxonil 
does  not  belong  to  a  class  of  chemicals 
known  for  having  adverse  effects  on  the 
endocrine  system.  No  estrogenic  effects 
have  been  obser\'ed  in  the  various  short- 
and  long-term  studies  conducted  with 
various  mammalian  species. 

C.  Aggregate  Exposure 

1 .  Dietary-  exposure.  The  dietan,' 
exposure  evaluation  was  made  using  the 
Dietar>'  Exposure  Evaluation  Model 
(DEEM  - ,  version  7.76)  from  Novigen 
Sciences.  Inc.  DEEM"  default 
processing  factors  were  used  along  with 
USDA's  Continuing  Sur\'ey  of  Food 
Intake  by  Individuals  (CSFII)  with  the 
1994-96  consumption  database  and  the 
Supplemental  CSFII  children's  sur\'ey 
(1998)  consumption  database.  DEEM" 
inputs  for  all  currently  registered  uses, 
pending  uses,  and  proposed  uses. 
Secondary  residues  in  animal 
commodities  were  not  considered  in 
this  evaluation  since  calculations 
showed  that  residue  transfers  from  fed 
items  to  livestock  and  milk  were 
minimal  and  resulted  in  negligible 
exposures. 

i.  Food.  This  chronic  assessment 
utilized  established  tolerance  values  for 
the  current  uses  and  proposed  tolerance 
%'alues  for  the  added  proposed  uses. 
This  assessment  assumes  100%  crop 
treated  for  all  commodities  except 
strawberries  and  bulb  vegetables.  For 
strawberries  and  bulb  vegetables, 
projected  percent  crop  treated  values  of 
50%  and  28%.  respectively,  were 
calculated  as  a  percent  of  base  acres 
divided  bv  the  total  planted  acres. 

ii.  Drinking  water.  Estimated 
Environmental  Concentrations  (EEC's) 
of  fludioxonil  in  drinking  water  were 
determined  for  the  highest  use  rate  of 
fludioxonil.  which  is  turfgrass.  SCI- 
GROW  (Version  2.1)  used  to  determine 
acute  and  chronic  estimated 
environmental  concentrations  in  ground 
water.  FIRST  (Version  1.0)  was  used  to 
determine  acute  and  chronic  estimated 
environmental  concentrations  in  surface 
water. 

Based  on  model  outputs,  the 
estimated  environmental  concentrations 
of  fludioxonil  are  0.0553  parts  per 
billion  (ppb)  for  acute  and  chronic 
exposure  to  ground  water  and  70  ppb 
and  33  ppb  for  acute  and  chronic 
exposure,  respectively,  to  surface  water. 

2.  Non-dietary  exposure.  There  is  a 
potential  residential  post-application 
exposure  to  adults  and  children  entering 
residential  areas  treated  with 
fludioxonil.  Since  the  Agency  did  not 
select  a  short-term  endpoint  for  dermal 
exposure,  only  intermediate-term 


dermal  exposures  w'ere  considered. 
Based  on  the  residential  use  pattern,  no 
long-term  post-application  residential 
exposure  is  expected. 

D.  Cumulative  Effects 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fludioxonil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fludioxonil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  fludio.xonil  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

E.  Safety  Determination 

1.  U.S.  population.  The  chronic 
dietar\'  exposure  analysis  showed  that 
exposure  from  the  established 
tolerances  and  proposed  new  tolerances 
for  the  general  U.S.  population  would 
be  8%  of  the  RfD.  Chronic  exposures  to 
the  U.S.  population  resulted  in  a  margin 
of  exposure  (MOE)  of  1445.  The 
benchmark  MOE  for  this  assessment  is 
100.  Therefore,  results  from  the  "oRfD 
based  risk  analysis  showed  acceptable 
safety  margins  with  respect  to  chronic 
exposures  incurred  by  the  dietar\' 
consumption  of  fludioxonil-treated 
commodities. 

2.  Infants  and  children.  The  chronic 
reference  dose  (RfD)  for  fludioxonil  is 
0.03  milligrams/kilograms  (mg/kg)  body 
weight/day  and  is  based  on  a  one  year 
dog  studv  with  a  no  observed  adverse 
effect  level  (NOAEL)  of  3.3  mg/kg  body 
weight/day  and  a  safety  factor  of  lOOX. 
No  additional  FQPA  safety  factor  was 
applied.  The  chronic  dietary  exposure 
analysis  showed  that  exposure  from  the 
established  tolerances  and  proposed 
new  tolerances  for  Non-Nursing  Infants 
<1  years  old  (the  subgroup  with  the 
highest  exposure)  would  be  34%  of  the 
RfD.  The  most  sensitive  subpopulation 
in  the  chronic  assessment  was  non- 
nursing  infants  (<1  vear  old)  with  a 
MOE  of  329.  The  benchmark  MOE  for 
this  assessment  is  100.  Therefore,  the 
estimates  of  dietary  exposure  clearly 
indicate  adequate  safety  margins  for  the 
overall  U.S.  population. 

Chronic  Drinking  Water  Levels  of 
Comparison  (DWLOC)  were  calculated 
based  on  a  chronic  RfD  of  0.03  mg/kg/ 
day.  For  the  chronic  assessment,  the 
non-nursing  infant  subpopulation 
generated  the  lowest  chronic  DWLOC  of 
approximately  200  ppb.  This  gave  a 
corresponding  MOE  value  of  1,000.  The 


chronic  DWLOC  of  200  ppb  is 
considerably  higher  than  the  chronic 
EEC  of  33  ppb  and  the  MOE  far  exceeds 
the  benchmark  .MOE  of  100. 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for 
fludioxonil. 
IKK  Uu<    ().'-U)i:iP  Filed  4-.'lO-02.  8:4S  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-O015:  FRL-6833-7] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  rertam 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-001 5,  must 
be  received  on  or  before  .May  31,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
pro\ided  in  Unit  I  C.  uf  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-001 5  in  the  subject  line  on 
the  first  page  of  your  response 
FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  lackson.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460:  telephone  number:  (703) 
305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  G«neral  Information 

A  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


MAirc;      Examples  ot  poten- 
Categories      ^^l^f       iially  attected  enti- 
^°°^^  ties 


Industry 


111 


Crop  production 
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Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
tles 


112 
311 

32532 


Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0015.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB),  Rm.  119.  CrystalMall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-2002-0015  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0015.  Electronic 
comments  may  also  be  filed  online  at 
manv  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 


of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  15.  2002. 

Debra  Edwards, 
Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
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represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  Number 
4  (IR-4) 

PP  1E6304.  2E6357.  2E6364.  2E6373 

EPA  has  received  pesticide  petitions 
1E6304,  2E6357.  2E6364  and  2E6373. 
from  the  Interregional  Research  Project 
Number  4  {IR-4).  681  U.S.  Highway  #1 
South.  North  Brunswick.  NJ  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  180.532  by  establishing 
tolerances  for  residues  of  cyprodinil,  [4- 
cyclopropyl-6-methyl-iV-phenyl-2- 
pyrimidinamine],  in  or  on  the  following 
raw  agricultural  commodities  (RACs): 

1.  PP  1E6304  proposes  a  tolerance  for 
caneberry  subgroup  at  10.0  parts  per 
million  (ppm). 

2.  PP  2E6357  proposes  a  tolerance  for 
bushberry  subgroup,  lingonberry, 
juneberry,  and  salal,  at  3.0  ppm. 

3.  PP  2E6364  proposes  a  tolerance  for 
watercress  at  20  ppm. 

4.  PP  2E6373  proposes  a  tolerance  for 
pistachio  at  0.07  ppm. 

Additional  data  may  be  needed  before 
EPA  rules  on  the  petitions.  Syngenta 
Crop  Protection,  Inc.,  Greenboro,  NC 
27409,  is  the  manufacturer  of  the 
chemical  pesticide,  cyprodinil. 
Syngenta  prepared  and  submitted  the 
following  summary  of  information,  data, 
and  arguments  in  support  of  the 
pesticide  petitions.  This  summar\'  does 
not  necessarilv  reflect  the  findings  of 
EPA. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cyprodinil  is  adequately  understood 
for  the  purpose  of  the  proposed 
tolerances. 

2.  Analytical  method.  Syngenta  has 
developed  and  validated  analytical 
methodology  for  enforcement  purposes. 
This  method  (Syngenta  Crop  Protection 
Method  AG-63iB)  has  passed  an 
Agency  petition  method  validation  for 
several  commodities  and  is  currently 
the  enforcement  method  for  cyprodinil. 
An  extensive  data  base  of  the  method 
validation  data  using  this  method  on 
various  crop  commodities  is  available. 

3.  Magnitude  of  residues.  Complete 
residue  data  for  caneberry  subgroup, 
bushberry  subgroup,  lingonberry, 
juneberry,  salal,  pistachio,  and 


watercress  have  been  submitted.  The 
requested  tolerances  are  adequately 
supported. 

B.  Toxicological  Profile 

An  assessment  of  toxic  effects  caused 
by  cyprodinil  is  discussed  in  Unit  III.  A. 
and  Unit  III.  B.  of  the  Federal  Register 
dated  June  22.  2001  (66  FR  33478). 

1.  Animal  metabolism.  The 
metabolism  of  cyprodinil  in  rats  is 
adequatelv  understood. 

2.  Metabolite  toxicology.  The  residues 
of  concern  for  tolerance  setting  purposes 
is  the  parent  compound.  Based  on 
structural  similarities  to  genotoxic 
nucleotide  analogs,  there  was  concern 
that  the  pr>-imidine  metabolites  (CGA- 
249287,  NC)A-422054)  may  be  more 
toxic  than  the  parent  compound. 
However,  EPA's  review  indicates 
similar  results  in  an  acute  oral  and 
mutagenicity  studies  with  both  the 
parent  compound  and  the  CG.\-249287 
metabolite.  EPA  concluded  that  the 
toxicity  of  the  CGA-249287  and  NOA- 
422054  metabolites  is  no  greater  than 
that  of  the  parent,  conditional  on 
submission  and  review  of  confirmator>' 
data  of  an  acute  oral  toxicity  study  and 
bacterial  reverse  mutation  assay  for  the 
NOA-422054  metabolite.  Although  the 
metabolites  CGA-232449  and  CGA- 
263208  were  determined  to  be  of 
potential  toxicological  concern,  they  are 
not  expected  to  be  more  toxic  than 
cyprodinil  per  se. 

3.  Endocrine  disruption.  Cyprodinil 
does  not  belong  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  endocrine  system. 
Developmental  toxicity  studies  in  rats 
and  rabbits  and  a  reproduction  study  in 
rats  gave  no  indication  that  cyprodinil 
might  have  any  effects  on  endocrine 
function  related  to  development  and 
reproduction.  The  chronic  studies  also 
showed  no  evidence  of  a  long-term 
effect  related  to  the  endocrine  system. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Permanent 
tolerances  have  been  established  (40 
CFR  180.532(a))  for  the  residues  of 
cyprodinil.  in  or  on  a  variety  of  RACs. 
Tolerance  are  established  on  grape  at  2.0 
ppm,  grape,  raisin  at  3.0  ppm:  onion, 
dry  bulb  at  0.6  ppm,  onion  green  at  4.0 
ppm;  stone  fruit  group  at  2.0  ppm.  pome 
fruit  group  at  0.1  ppm,  apple,  wet 
pomace  at  0.15  ppm:  almond  nutraeat  at 
0.02  ppm  and  almond  hulls  at  0.05 
ppm.  Time-limited  tolerances  under 
section  18  of  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(emergency  exemption)  have  been 
established  under  180.532(b)  for 
caneberry  subgroup  at  10.0  ppm.  and 
strawberry  at  5.0  ppm.  Tolerances 


values  proposed  in  this  submission  are: 
Canebern.'  subgroup  (10.0  ppm); 
pistachio  (0.07  ppm);  watercress  (20 
ppm);  bushberry  subgroup  (3.0  ppm), 
lingonberry  (3.0  ppm).  juneberr>  (3.0 
ppm)  and  salal  (3.0  ppm). 

a.  Food.  The  dietary  exposure 
evaluation  was  made  using  the  dietary 
exposure  evaluation  model  (DEEM"", 
version  7.76)  from  Novigen  Sciences, 
Inc.  DEEM  default  processing  factors 
were  used  along  with  United  States 
Department  of  Agriculture  (USDA) 
continuing  sur\'ev  of  food  intake  bv 
individuals  (CSFII)  with  the  1994-1996 
consumption  data  base  and  the 
supplemental  CSFII  children's  survey 
(1998)  consumption  data  base.  DEEM 
inputs  for  all  currently  registered  uses, 
and  proposed  uses  listed  above. 
Secondary'  residues  in  animal 
commodities  were  not  considered  in 
this  evaluation  since  calculations 
showed  that  residue  transfers  from  feed 
items  to  livestock  and  milk  were 
minimal  and  resulted  in  negligible 
exposures. 

i.  Acute  exposure  Acute  dietar\'  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  EPA  has  not 
conducted  an  acute  dietary  risk 
assessment  since  no  toxicological 
endpoint  of  concern  was  identified 
during  the  review  of  the  available  data. 

ii.  Chronic  exposure.  This  chronic 
assessment  utilized  established 
tolerance  values  for  the  current  uses  and 
proposed  tolerance  values  for  the  added 
proposed  uses.  This  assessment  assumes 
100%  crop  treated  for  all  commodities. 
The  chronic  population  adjusted  dose 
(cPAD)  for  cyprodinil  is  0  03  milligram/ 
kilogram  (mg/kg)  body  weight/day  (bwt/ 
day)  and  is  based  on  a  chronic  rat  study 
with  a  no  observed  adverse  effect  level 
(NOAEL)  of  2.7  mg/kg  bwt/ day  and  a 
uncertainty  factor  (UF)  of  lOOX.  No 
additional  Food  Quality  Protection  Act 
(FQPA)  safety  factor  was  applied.  For 
the  purpose  of  aggregate  assessment,  the 
exposure  values  were  expressed  in 
terms  of  margin  of  exposure  (MOE) 
which  was  calculated  by  dividing  the 
NOAEL  by  the  exposure  for  each 
population  subgroup.  The  benchmark 
MOE  for  this  assessment  is  100.  Results 
from  the  cPAD  based  risk  analysis 
showed  that  there  were  acceptable 
safety  margins  with  respect  to  chronic 
exposures  incurred  by  the  dietary 
consumption  of  cyprodinil-treated 
commodities.  Chronic  exposures  to  the 
U.S.  population  (48  states,  all  seasons) 
resulted  in  a  MOE  of  1.274  (7.1%  of  the 
total  cPAD  of  0.03  mg/kg  bwt.  day).  The 
most  sensitive  subpopulation  in  the 
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chronic  assessment  was  children  (1  to  6 
vears)  with  a  MOE  of  354  (25. 5%  of  the 
cPAD).  The  results  of  the  chronic 
dietar\-  risk  assessment  are  presented  in 
Table 'l. 

b.  Drinking  water  exposure.  Estimated 
environmental  concentrations  (EEC's)  of 
cvprodinil  in  drinking  water  were 
determined  for  the  highest  use  rate  of 
cvprodinil.  which  is  almond.  Screening 
concentration  in  ground  water  (SCI- 
GROVV)  (Version  2.1)  was  used  to 
determine  acute  and  chronic  EECs  in 
ground  water.  First  (Version  1.0)  was 
used  to  determine  acute  and  chronic 
EECs  in  surface  water.  Based  on  model 
outputs,  the  EECs  of  cyprodinil  are 
0.0056  parts  per  billion  (ppb)  for  acute 


and  chronic  exposure  to  ground  water 
and  35  ppb  and  1  ppb  for  acute  and 
chronic  exposure,  respectively,  to 
surface  water.  Chronic  drinking  water 
levels  of  comparison  (DWLOC)  were 
calculated  based  on  a  cPAD  of  0.03  mg/ 
kg/day.  For  the  chronic  assessment, 
children  (1  to  6  years)  subpopulation 
generated  the  lowest  chronic  DWLOC  of 
approximately  224  ppb.  This  gave  a 
corresponding  MOE  value  of  27.000. 
The  chronic  DWLOC  of  224  ppb  is 
considerably  higher  than  the  chronic 
EEC  of  1  ppb  and  the  MOE  far  exceeds 
the  benchmark  MOE  of  100.  The  results 
for  the  U.S.  population  and  the  most 
sensitive  subpopulation  are  presented  in 
Table  1. 


2.  Non-dietary  exposure.  Cyprodinil  is 
not  registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

3.  Chronic  aggregate  exposure.  Using 
the  total  MOE  equation  for  the 
determination  of  aggregate  exposure 
(food  and  drinking  water  only),  resulted 
in  an  aggregate  MOEt  of  342  for  the 
most  sensitive  subpopulation,  children 
(1  to  6  years).  Table  1  summarizes  the 
aggregate  chronic  exposure  (food  and 
drinking  water  only)  for  cyprodinil. 


Table  1  .—Cyprodinil  Chronic  Aggregate  Exposures 


„       ,  .       „  .  Drinking  Water  MOE       Dnnking  Water  %     ;       p     ^  MQE*  ^  c 

Population  Sub-group  a  b  c  cPAD"  '  ' 


Food  %  cPADD 


MOEt  c,  e 


US.  population 


94.5 


Children  (1  to  6  years)       27 


0.1 


1,274 


7,1 


1,229 


0,33 


354 


25,5 


342 


^^^^05=  NOAEUExposure 
BNOAEL=  3.3  mg/kg  body  weight/day 
cBenchmark  MOE  =  100 
°cPAD  =  0,03  mg/kg  body  weighfday 
EMOEi  =  1/((VMOE„»,)+{1/MOEo..,cr)) 


D.  Cumulative  Effects 

Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modifv',  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cyprodinil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
cyprodinil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cyprodinil  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

E.  Safety  Determination 

1.  U.S.  population.  The  chronic 
dietary  exposure  analysis  showed  that 
exposure  from  the  proposed  new 
tolerances  for  the  general  U.S. 
population  would  be  7.1%  of  the  cPAD. 


2.  Infants  and  children.  The  chronic 
dietary  exposure  analysis  showed  that 
exposure  from  the  proposed  new 
tolerances  for  children  1  to  6  years  old 
(the  subgroup  with  the  highest 
exposure)  would  be  25.5%  of  the  cPAD. 
Therefore,  the  estimates  of  dietary 
(!xposure  clearly  indicate  adequate 
safetv  margins  for  the  overall  U.S. 
population. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
level's  established  for  cyprodinil. 
IFR  Doc.  02-106,32  Filed  4-30-02;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-2002-0029;  FRL-6834-7] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 


pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-002'9.  must 
be  received  on  or  before  May  31,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0029  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  Jackson.  Registration  Division 
(7505C.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW,.  Washington. 
DC  20460;  telephone  number;  (703) 
305-7610;  e-mail  address; 
Jackson. sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A:  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to; 
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Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 


1 1 1  Crop  production 

112  I  Animal  production 
311  Food  manufac- 
turing 

32532       ;  Pesticide  manufac- 
1      turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0029.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 


#2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number 'OPP-2002^029  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Ser\'ices  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0029.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency^ 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA'' 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1  Explain  your  views  as  clearly  as 
possible. 

2  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identif\'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment  . 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2).  however.  EP.A 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  a  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  17,2002. 
Debra  Edwards. 

.■\cting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
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by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  4  (IR-4) 

2E6356.  2E6372.  2E6375.  and  2E6376 

EPA  has  received  pesticide  petitions 
numbers  2E6356.  2E6372.  2E6375.  and 
2E6376.  from  the  Interregional  Research 
Project  Number  4  (IR-4),  681  U.S. 
Highway  #1  South.  North  Brunswick.  N) 
08902-3390  proposing  pursuant  to 
section  408(d)  of  the  FFDCA  21  U.S.C. 
346a(d).  to  amend  40  CFR  180.507  by 
establishing  and/or  amending  tolerances 
for  the  combined  residues  of 
azoxystrobin;  (methyl  (E)-2-2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxylphenyl-3-methoxyacrylate)  and 
the  Z  isomer  of  azoxystrobin,  (methyl 
(Z)-2-2-(6-(2-cyanophenoxy)pyrimidin- 
4-yloxvlphenyl-3-methoxyacrylate)  in  or 
on  the  agricultural  commodities; 

1.  PP#  2E6356  proposes  to  establish  a 
tolerance  for  caneberrv'  subgroup  at  5.0 
parts  per  million  (ppm). 

2.  PP#  2E6372  proposes  to  increase 
the  existing  tolerance  for  pistachio  from 
0.02  ppm  to  1.0  ppm. 

3.  PP#  2E6375  proposes  to  establish  a 
tolerance  for  asparagus  at  0.02  ppm. 

4.  PP#  2E6376  proposes  to  establish  a 
tolerance  for  cranberry  at  0.5  ppm. 

Additional  data  may  be  needed  before 
EPA  rules  on  the  petition.  Syngenta 
Crop  Protection.  Inc.  (Syngenta). 
Greenboro,  North  Carolina  27409,  is  the 
manufacturer  of  the  chemical  pesticide, 
azoxystrobin.  Syngenta  prepared  and 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 


support  of  the  pesticide  petitions.  This 
summary  docs  not  necessarily  reflect 
the  findings  of  EPA. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  azoxystrobin  as  well  as  the  nature  of 
<he  residues  is  adequately  understood 
for  purposes  of  the  proposed  tolerances. 
Plant  metabolism  has  been  evaluated  in 
four  diverse  crops,  cotton,  grapes, 
wheat,  and  peanuts  which  should  serve 
to  define  the  similar  metabolism  of 
azoxystrobin  in  a  wide  range  of  crops. 
Parent  azoxystrobin  is  the  major 
component  found  in  crops. 
Azoxystrobin  does  not  accumulate  in 
crop  seeds  or  fruits.  Metabolism  of 
azoxystrobin  in  plants  is  complex  with 
more  than  15  metabolites  identified. 
These  metabolites  are  present  at  low 
levels,  typically  much  less  than  5%  of 
the  total  radioactive  residue  (TRR). 

2.  Analytical  method.  An  adequate 
analytical  method,  gas  chromatography 
with  nitrogen-phosphorus  detection 
(GC-NPD)  or  in  mobile  phase  by  high 
performance  liquid  chromatography 
with  ultra-violet  detection  (HPLC-UV). 
is  available  for  enforcement  purposes 
with  a  limit  of  detection  (LOD)  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances.  The  analytical  chemistry 
section  of  EPA  concluded  that  the 
method(s)  are  adequate  for  enforcement. 
Analytical  methods  are  also  available 
for  analyzing  meat,  milk,  poultry,  and 
eggs  which  also  underwent  successful 
independent  laboratory  validations. 

3.  Magnitude  of  residues.  Complete 
residue  data  for  azoxystrobin  on 
caneberries.  cranberries,  pistachios, 
head  and  stem  brassica,  and  asparagus 
have  been  submitted.  The  requested 
tolerances  are  adequately  supported. 

B.  Toxicological  Profile 

An  assessment  of  toxic  effects  caused 
by  azoxystrobin  is  discussed  in  Unit  III. 
a',  and  Unit  III.  B.  of  the  Federal 


Register  dated  September  21,  2001  (66 
FR  48585). 

1.  Metabolite  toxicology.  There  are  no 
metabolites  of  concern  based  on  a 
differential  metabolism  between  plants 
and  animals. 

2.  Endocrine  disruption.  There  is  no 
evidence  that  azoxystrobin  is  an 
endocrine  disrupter. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Permanent  tolerances  have 
been  established  (40  CFR  180.507(a))  for 
the  combined  residues  of  azoxystrobin 
and  its  Z  isomer,  in  or  on  a  variety  of 
raw  agricultural  commodities  at  levels 
ranging  from  0.02  ppm  on  tree  nuts  to 
50  ppm  on  leaves  of  root  and  tuber 
vegetables.  Included  in  these  tolerances 
are  the  numerous  ones  for  animal 
commodities  which  were  established  in 
conjunction  with  tolerances  for  animal 
feed. 

i.  Food.  For  the  purposes  of  assessing 
the  potential  acute  and  chronic  dietary 
exposure,  Syngenta  has  estimated  acute 
and  chronic  exposure  for  all  registered 
crops  (EPA)  pending  uses,  and  newly 
proposed  uses.  Novigen  Sciences  Inc. 
dietary  exposure  evaluation  model 
(DEEM),  which  is  licensed  to  Syngenta. 
was  used  to  estimate  the  chronic  and 
acute  dietary  exposure. 

a.  Acute.  The  DEEM  model  was  used 
for  analysis  of  individual  food 
consumption  as  reported  by  the  United 
States  Department  of  Agriculture 
(USDA)  (1994-1996  data  with 
supplemental  continuing  survey  of  food 
intake  by  individuals  (CSFII)  children's 
survey)  using  the  Tier  I  analysis.  The 
Tier  I  analysis  used  tolerance  values  as 
anticipated  residues.  Syngenta's  acute 
dietary  exposure  assessment  estimated 
percent  of  the  acute  population  adjusted 
dose  (aPAD)  and  corresponding  margins 
of  exposure  (MOE)  for  the  overall  U.S. 
population,  and  infants/children,  as 
presented  in  Table  1 . 


Table  1  .—Aggregate  Risk  Assessment  for  Acute  Exposure  to  Azoxystrobin 


aPAD  Milllgram/Kilo- 
Population  Sub-group1        gram/day  (mgykg/ 

day) 

Percent  aPAD 
(Food) 



Surface  Water  Esti- 
mated Environ- 
mental Concentra- 
tion (EEC)  Parts  Per 
Billion  (ppb) 

Ground  Water  EEC 
(ppb) 

Acute  Drinking  Water 

Levels  of  Concern 

(DWLOC)  (ppb) 

U.S.  population 

0.67 

12 

170 

0.06 

21,000 

Children  (1  to  6  years 
old) 

067 

19 

170 

0.06 

5,300 

'Within  each  of  these  categones,  the  subgroup  with  the  highest  food  exposure  was  selected. 


b.  Chronic.  The  DEEM  model  was 
used  for  analysis  of  individual  food 
consumption  as  reported  by  the  USDA 


(1994-1996  data  with  supplemental 
CSFII  children's  survey)  using  the  Tier 
1  analysis.  The  Tier  I  analysis  used 


tolerance  values  as  anticipated  residues. 
Syngenta's  chronic  dietar\'  exposure 
assessment  estimated  percent  of  the 
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cPAD  and  corresponding  margins  of  population,  and  infants/children,  as 

exposure  MOE  for  the  overall  U.S.  presented  in  Table  2. 

Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Azoxystrobin 


Population  Sub-group1 

cPAD  (mg/kg/day) 

Percent  cPAD 
(Food) 

Surface  Water  EEC       Ground  Water  EEC         .^  ,„  p,..,,  ^^  ,     ^, 
(ppb)                            (ppb)                  Acute  DWLOC  (ppb) 

U.S.  population 

0.18 

14 

33 

0.06 

5.600 

Children  (1  to  6  years 
old) 

0.18 

24 

33 

0.06 

1.300 

'Within  each  of  these  categones.  the  subgroup  with  the  highest  food  exposure  was  selected 


ii.  From  drinking  water.  There  is  no 
established  maximum  concentration 
level  (MCL)  for  residues  of  azoxystrobin 
in  drinking  water.  No  health  advisory 
levels  for  azoxystrobin  in  drinking  water 
have  been  established.  The 
concentration  of  azoxystrobin  in  surface 
water  based  on  generic  estimated 
environmental  concentration  (GENTEC) 
modeling  and  in  ground  water  based  on 
screening  concentration  in  ground  water 
(SCI-GROW)  modeling. 

2.  From  non-dietary  uses. 
Azoxystrobin  is  registered  for 
residential  use  on  ornamentals  and  turf. 
The  Agency  evaluated  the  existing 
toxicological  data  base  for  azoxystrobin 
and  assessed  appropriate  toxicological 
endpoints  and  dose  levels  of  concern 
that  should  be  assessed  for  risk 
assessment  purposes.  Dermal  absorption 
data  indicate  that  absorption  is  less  than 
or  equal  to  4%.  Syngenta  agrees  with 
previous  EPA  short-term  and 
intermediate-term  risk  assessments  for 
residential  exposure  which  show  an 
aggregate  MOE  >450  for  short-term 
exposure  and  MOE  of  >550  for 
intermediate-term  exposure. 

D.  Cumulative  Effects 

Azoxystrobin  is  related  to  the 
naturally  occurring  strobilurins. 
Syngenta  concluded  that  further 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this  time 
since  there  are  no  data  to  establish 
whether  a  common  mechanism  exists 
with  any  other  substance. 

E.  Safety  Determination 

1.  U.S.  population.  The  acute  dietary- 
exposure  analysis  showed  that  exposure 
from  the  proposed  new  tolerances  the 
general  U.S.  population  would  be  12% 
of  the  a? AD. 

2.  Infants  and  children.  The  acute 
dietarv'  exposure  analysis  showed  that 
exposure  from  the  proposed  new 
tolerances  for  children  1  to  6  years  old 
(the  subgroup  with  the  highest 
exposure)  would  be  19%  of  the  aPAD. 

The  chronic  dietary  exposure  analysis 
showed  that  exposure  from  the 
proposed  new  tolerances  for  children  1 


to  6  years  old  (the  subgroup  with  the 
highest  exposure)  would  be  24%  of  the 
cPAD. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  ten-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  threshold  effects  to 
account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children.  Margins  of  safety 
are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  analysis  or 
through  using  uncertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans.  In 
either  case.  EPA  generally  defines  the 
level  of  appreciable  risk  as  exposure 
that  is  greater  than  1/100  of  the  no 
observed  effect  level  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  hundred-fold 
uncertainty  (safety)  factor/margin  of 
exposure  (safety)  is  designed  to  account 
for  combined  interspecies  and 
intraspecies  variability.  EPA  believes 
that  reliable  data  support  using  the 
standard  hundred-fold  margin/factor  not 
the  additional  ten-fold  margin/factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  tnxir 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor.  The  Agency  ad 
hoc  Food  Quality  Protection  Act  (FQPA) 
safety  factor  committee  removed  the 
additional  lOx  safety  factor  to  account 
for  sensitivity  of  infants  and  children. 

Syngenta  has  considered  the  potential 
aggregate  exposure  from  food,  water  and 
non-occupational  exposure  routes  and 
conclude  that  aggregate  exposure  is  not 
expected  to  exceed  100%  of  the  aPAD 
or  cPAD  and  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  the  aggregate 
exposure  to  azoxystrobin  residues. 


F  International  Tolerances 

There  are  no  Codex  MRLs  established 
for  azoxystrobin. 
(FR  Doi:.  02-106.33  Filed  4-.30-02;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7204-3] 

Gurley  Pesticide  Burial  Superfund  Site/ 
Selma,  NC.  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  Section  122  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  NSEW  Corporation 
(Settling  Respondent)  entered  into  a 
Prnspectixe  Purchaser  Agreement  (PPA) 
with  the  Environmental  Protection 
Agency  (EPA),  whereby  the  Respondent 
agrees  to  reimburse  EPA  a  portion  of  its 
response  costs  incurred  at  the  Gurley 
Pesticide  Burial  Superfund  Site  (Site) 
located  in  Selma.  Johnston  County. 
North  Carolina.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EP.A  may 
withdraw  from  or  modif}'  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from;  Ms.  Paula  \'  Batchelor. 
U.S.  Environmental  Protection  .'\gency. 
Region  IV.  CERCLA  Program  Services 
Branch,  Waste  Management  Division.  61 
Forsyth  Street.  SW..  Atlanta.  Georgia 
30303.  (404)  562-8887 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 
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Dated:  April  19.  2002. 
lames  T.  Miller, 

Acting  Chief.  CEBCLA  Program  Services 
Branch,  Waste  Management  Division. 
(FR  Doc.  02-10733  Filed  4-30-02;  8:45  am) 
BILLINC  CODE  S560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7204-2] 

Notice  of  Proposed  Administrative 
Settlement  Under  Section  122  of  the 
Compretwnsive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended,  42  U.S.C.  9622, 
Taylor  Lumber  &  Treating  Superfund 
SH« 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice;  request  for  public 

comment. 


SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C.  9601 
et  seq..  and  by  order  of  the  United  States 
Bankruptcy  Court  for  the  District  of 
Oregon,  notice  is  hereby  given  of  a 
proposed  Settlement  Agreement 
concerning  the  Taylor  Lumber  & 
Treating  National  Priorities  List 
Superfimd  Site.  The  proposed 
Settlement  Agreement  would  resolve 
claims  of  the  United  States  under 
sections  106  and  107(a)  of  CERCLA.  42 
U.S.C.  9606  and  9607(a).  and  section 
3008(h)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  42  U.S.C. 
6928(h).  against  Taylor  Lumber  & 
Treating,  Inc.  Taylor  Lumber  &  Treating 
was  authorized  to  enter  into  this 
settlement  by  an  order  of  the  United 
States  Bankruptcy  Court,  District  of 
Oregon,  where  Taylor  Lumber  & 
Treating  has  filed  a  Chapter  1 1 
bankruptcy  petition. 

EPA  will  receive  $500,000  in  cash 
from  the  proceeds  of  the  sale  of  the 
Taylor  Lumber  treating  plant,  which 
will  be  placed  in  a  special  account  for 
use  at  the  Site.  EPA  may  also  receive 

] 

Subsegment 


additional  payments  if  the  total  amount 
of  funds  in  the  bankruptcy  estate 
available  for  distribution  to  general 
unsecured  creditors  other  than  EPA  is 
greater  than  $350,000.  EPA  will  release 
its  liens  on  Taylor  Lumber's  real 
property  and  will  grant  covenants  not  to 
sue  to  the  company  and  its  bankruptcy 
estate. 

Because  of  the  schedule  in  the 
bankruptcy  proceeding,  the  Bankruptcy 
Court  has  ordered  a  fourteen-day  period 
for  public  comments.  For  fourteen 
calendar  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
accept  written  comments  relating  to  the 
proposed  Settlement  Agreement.  EPA's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
1200  Sixth  Ave.,  Seattle,  WA  98101. 

DATES:  Conmments  must  be  submitted  on 
or  before  fourteen  days. 

ADDRESSES:  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Jennifer  Byrne,  Assistant  Regional 
Counsel  (ORC-158),  Office  of  Regional 
CounselrU.S.  EPA  Region  10.  1200 
Sixth  Ave..  Seattle.  WA  98101. 
Comments  should  reference  "Taylor 
Lumber  &  Treating  Settlement 
Agreement"  and  "Docket  No.  CERCLA- 
10-2002-0034  "  and  should  be 
addressed  to  Jennifer  Byrne  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Byrne.  Assistant  Regional 
Counsel  (ORC-158).  Office  of  Regional 
Counsel.  U.S.  EPA  Region  10.  1200 
Sixth  Ave..  Seattle.  WA  98101;  phone: 
(206)  553-0050;  fax:  (206)  553-0163;  e- 
mail:  byrne.jennifeT@epa.gov. 

Dated:  April  23.  2002. 
L.  John  lani. 

Regional  Administrator. 

[FR  Doc.  02-10732  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 


Watert»dy  Name 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7203-4] 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  on  45  Total  Maximum 
Dally  Loads  (TMDLs) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 


summary:  This  notice  announces  final 
agency  action  on  45  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in 
Louisiana's  Mermentau  and  Vermilion/ 
Teche  river  basins,  imder  section  303(d) 
of  the  Clean  Water  Act  (CWA).  EPA 
evaluated  these  waters  emd  prepared  the 
45  TMDLs  in  response  to  the  lawsuit 
styled  Sierra  Club,  et  al.  v.  Clifford  et 
ai.  No.  96-0527.  (E.D.  La.).  Documents 
from  the  administrative  record  files  for 
the  final  45  TMDLs,  including  TMDL 
calculations  and  responses  to 
comments,  may  be  viewed  at 
www.epa.gov/region6/water/tmdl.btm. 
The  administrative  record  files  may  be 
obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1996. 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Clifford  et  al.,  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  maimer. 

EPA  Takes  Final  Agency  Action  on  45 
TMDLs 

By  this  notice  EPA  is  taking  a  final 
agency  action  on  the  following  45 
TMDLs  for  waters  located  within  the 
Mermentau  and  Vermilion/Teche 
basins: 


050103  . 

050402  . 

050103 

050402 

050701 

050702 

050901 

050103 
050402 
050602 
050603 


Bayou  Mallet 

Lake  Arthur  and  Lower  Mermentau  River  to  Grand  Lake  .. 

Bayou  Mallet 

Lake  Arttiur  and  Lower  Mermentau  River  to  Grand  Lake  .. 

Grand  Lake  

Intracoastal  Watenway  

Mermentau  River  Basin  Coastal  Bays  and  Gulf  Waters  to 
limit. 

Bayou  Mallet 

Lake  Arthur  and  Lower  Mermentau  

Intracoastal  Waterway  

Bayou  Chene — includes  Bayou  Grand  Marais  


State  3-mile 


Pollutant 


Ammonia. 
Ammonia. 
Nutrients. 
Nutrients. 
Nutrients. 
Nutrients. 
Nutrients. 


Organic  enrichment/low  DO. 
Organic  enrichment/low  DO. 
Organic  enrichment/low  DO. 
Organic  enrichment/low  DO. 
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Subsegment 


Waterbody  Name 


Pollutant 


050701 
050702 
050802 
050901 

060207 
060210 
060601 
060701 
060803 
060901 
060903 
060904 
060907 
060909 
06091 1 
061103 
060207 
060209 
060210 
060211 
060212 
060601 
060701 
060703 
060803 
060901 
060903 
060904 
060907 
060908 
060909 
06091 1 
061001 
061103 


Grand  Lake  

I  ntracoastal  Waterway  

Big  Constance  Lake  and  Associated  Waterbodies  (Estuanne)  

Mermentau  River  Basin  Coastal  Bays  and  Gulf  Waters  to  State  3-mile 
limit. 

Bayou  des  Glaises  Diversion  Channel 

Bayou  Carron  

Charenton  Canal  .^ 

Tete  Bayou  ^.. 

Vermilion  River  

Bayou  Petite  Ansa  

Bayou  Tigre    

Vermilion  B890  Basin  New  Ibena  Southern  Drainage  Canal  

Franklin  Canal  

Lake  Peigneur  

Vermilion-Teche  River  Basin — (Dugas  Canal) 

Freshwater  Bayou  Canal  .'. 

Bayou  des  Glaises  Diversion  Channel       

Insh  Ditch/Big  Bayou — unnamed  Ditch  to  Insh  Ditch  

Bayou  Carron  

West  Atchafalaya  Borrow  Pit  Canal  

Chatlin  Lake  Canal  

Charenton  Canal  

Tete  Bayou  

Bayou  du  Portage 

Vermilion  River  Cutoff 

Bayou  Petite  Anse  

Bayou  Tigre  

Vermilion  River  B890  Basin  New  Iberia  Southern  Drainage  Canal 

Franklin  Canal  

Spanish  Lake 

Lake  Peigneur  

Vermilion-Teche  River  Basin — (Dugas  Canal) 

West  Cote  Blanche  Bay  : 

Freshwater  Bayou  Canal 


Organic  ennchmenl'low  DO, 
Organic  ennchmenilow  DO 
Organic  enrichment  low  DO 
Organic  ennchmenMow  DO 

Nutnents 

Nutrients 

Nutrients 

Nutnents 

Nutrients. 

Nutnents. 

Nutrients. 

Nutrients. 

Nutrients 

Nutrients 

Nutrients 

Nutrients 

Organic  ennchment  low  DO 

Organic  ennchmenilow  DO 

Organic  ennchmenilow  DO 

Organic  ennchment  low  DO 

Organic  ennchmenilow  DO 

Organic  ennchmenl'low  DO 

Organic  ennchmeni  low  DO 

Organic  ennchmeni  low  DO 

Organic  ennchmenilow  DO 

Organic  ennchmenl'low  DO 

Organic  ennchmenilow  DO 

Organic  ennchmenilow  DO 

Organic  ennchmenl'low  DO 

Organic  ennchmenilow  DO 

Organic  ennchmeni  low  DC 

Organic  ennchmenl'low  DO 

Organic  ennchmenilow  DO 

Organic  ennchmenilow  DO 


EPA  requested  the  public  to  provide 
EPA  with  any  significant  data  or 
information  that  may  impact  the  45 
TMDLs  at  Federal  Register  Notice: 
Volume  66,  Number  199,  pages  52403- 
52404  (October  15,  2001).  The 
comments  received  and  EPA's  response 
to  comments  may  be  found  at 
www.  epa  .gov/ region  6/wa  ter/tm  dl.htm. 

Dated:  April  22.  2002. 
Sam  Becker, 

Acting  Director.  Water  Quality  Protection 

Division.  Region  6. 

(FR  Doc.  02-10631  Filed  4-30-02:  8:45  am] 

BILLING  CODE  6560-50-P 


FARM  CREDIT  ADMINISTRATION 

Proposed  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Farm  Credit 
Administration 

AGENCY:  Farm  Credit  Administration. 

ACTION:  Notice  of  availability  of 
proposed  guidelines. 


SUMMARY:  Section  515  of  thp  Treasur-^ 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554;  H.R.  5658) 
requires  all  Federal  agencies  to  issue 
guidelines  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  the  information  (including  statistical 
information)  that  they  disseminate. 
Agencies  are  required  to  issue  their 
guidelines  within  1  year  after  the  Office 
of  Management  and  Budget  (OMB) 
issued  procedural  guidance  to  them.  Spp 
66  FR  49718.  September  28.  2001. 
OMB's  final  guidance  requires  agencies 
to  post  their  draft  guidelines  on  their 
Web  sites  by  May  1.  2002.  The  agencies 
are  also  required  to  publish  a  notice  of 
the  availability  of  their  draft  guidelines 
in  the  Federal  Register.  See  67  FR  369. 
January  3,^002.  The  Farm  Credit 
Administration  (FCA)  is  hereby 
publishing  notice  of  the  availability  of 
its  draft  guidelines  on  its  Web  site  at 
/7ttp://HTVTV./ca.gov  as  of  May  1,  2002. 
DATES:  Please  send  your  comments  to 
FCA  by  May  31,  2002. 
ADDRESSES:  You  may  send  comments  on 
the  draft  guidelines  by  electronic  mail  to 
Doug  Valcour  at  valcourd%fca.gov.  You 


may  also  mail  nr  deliver  written 
comments  to  Doug  \"alcour.  Chu'f 
Information  Officer,  Office  of  Chief 
Information  Officer.  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090  or  fax 
them  to (703)  734-5784   You  may 
review  copies  of  all  commenLs  we 
receive  in  the  Office  of  Chief 
Information  Officer.  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Thomas,  Director,  Information 
Management  Division.  Office  of  Chief 
Information  Officer,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090.  (703)  883-1M9.  TDD  (703)  883- 
4444. or  Doug  X'alcour.  Chief 
Information  Officer.  Office  of  Chief 
Information  Officer.  Farm  Credit 
.Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090,  (703) 
883-4166,  TDD  (703)  883-4444. 

Dated:  .^p^il  26,  2002 
Kelly  Mikel  Williams, 
Secretar)-.  Farm  Credit  Administration. 
!FR  Dor    02-10721  Filed  4-30-02;  8:45  ami 
BILUNG  CODE  670&-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2338] 

Telecommunications  Services 
Between  The  United  States  and  Cuba 

agency:  Federal  Communications 

Commission. 

action:  Notice. 


summary:  On  October  18,  2001  the 
Commission  authorized  Sprint 
Communications  Company,  L.P.  (Sprint) 
to  lease  and  operate  additional  satellite 
facilities  to  upgrade  an  existing  private 
line  circuit  from  2  Mbps  to  6  Mbps 
between  the  United  States  and  Cuba  via 
an  INTELSAT  AOR  satellite.  Sprint  is 
currently  authorized  by  the  Commission 
to  provide  service  directly  to  Cuba.  The 
Commission  has  authorized  Sprint  to 
provide  service  between  the  United 
States  and  Cuba  in  accordance  with  the 
provisions  of  the  Cuban  Democracy  Act. 
Under  the  guidelines  established  by  the 
Department  of  State.  Sprint  must  submit 
reports  indicating  the  numbers  of 
circuits  activated  by  facility,  on  or 
before  June  30th,  and  December  31st  of 
each  year,  and  on  the  one-year 
anniversary  of  this  notification  in  the 
Federal  Register. 
DATES:  Effective  October  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Fox,  Deputy  Chief.  Policy 
Division.  International  Bureau,  (202) 
418-1527. 

Federal  Communications  Commission. 
James  Ball, 

Chief.  Policy  Division.  International  Bureau. 
(FR  Doc.  02-10655  Filed  4-30-02:  8;45  am] 

■LUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Disseminated 
Information 

AGENCY:  Federal  Comjiunications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  The  Federal  Communications 
Commission  (Commission)  has  made 
available  its  Draft  Information  Quality 
Guidelines  pursuant  to  the  requirements 
of  the  Office  of  Management  and 
Budget's  (OMB's)  Guidelines  for 
Ensuring  and  Maximizing  the  Quality. 
Objectivity,  Utility  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies,  67  FR  8452.  February'  22. 
2002. 


DATES:  The  Conmiission  must  receive 
written  comments  on  or  before  June  28, 
2002. 

ADDRESSES:  Comments  must  be  written 
and  should  be  addressed  to  Dr.  Karen 
Wheeless,  Data  Quality  Guideline 
Comments,  Room  1-A807,  Office  of 
Managing  Director.  Federal 
Communications  Commission,  445  12th 
Street.  SW.,  Washington,  DC  20554  or  to 
kwheeles'^fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  Wheeless,  Office  of  Managing 
Director,  202-418-2910.  or  by  e-mail  to 
kwheeles@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554) 
directs  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  The  OMB  guidelines  require 
each  agency  to  prepare  a  draft  report 
providing  the  agency's  information 
quality  guidelines.  Each  agency  further 
is  required  to  publish  a  notice  of 
availability  of  this  draft  report  in  the 
Federal  Register  and  to  post  this  report 
on  its  Web  site  by  May  1,  2002,  to 
provide  an  opportunity  for  public 
comment.  The  Commission  will  post  its 
draft  Information  Quality  Guidelines  on 
its  Web  site  at  [www.fcc.gov/omd/ 
dataquality)  and  encourages  public 
comment  on  the  report. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[FR  Doc.  02-10585  Filed  4-30-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FDIC  Section  515  Information  Quality 
Guidelines 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  availability  of 

guidelines  and  request  for  coiftments. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is  seeking 
comments  on  its  draft  Section  515 
Information  Quality  Guidelines,  which 
are  available  on  the  FDIC  Web  site: 
http://www.fdic.gov/regulations/laws/ 
publiccomments/index.html.  The 
Information  Quality  Guidelines  describe 
the  FDIC's  procedures  for  reviewing  and 
substantiating  the  quality  of  information 


before  it  is  disseminated  to  the  public, 
and  the  procedures  by  which  an  affected 
person  may  request  correction  of 
information  disseminated  by  the  FDIC 
that  does  not  comply  with  the 
information  quality  guidelines.  The 
FDIC  will  consider  comments  in 
developing  its  final  information  quality 
guidelines. 

DATES:  Comments  are  due  by  June  1, 
2002, 

ADDRESSES:  Written  comments  should 
be  addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 
Send  facsimile  transmissions  tofax 
number  (202)  898-3838.  Comments  may 
be  submitted  electronically  to 
comments@fdic.gov.  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center.  Room  100. 
801  17th  Street,  NW.,  Washington,  DC 
20429,  between  9  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Klear,  Special  Assistant  to  the 
Director,  Division  of  Information 
Resources  Management,  3501  Fairfax 
Drive,  Room  7083,  Arlington,  VA  22226 
pklear@fdic.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  515  of  the  Treasury  and 
General  Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  114  Stat. 
2763). 

Dated:  April  23.  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  02-10430  Filed  4-30-02;  8:45  am] 

BILUNG  COOe  6714-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940,  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
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Agreement  Nos.:  011560-005. 
011785-002. 

Title:  The  Transatlantic  Bridge 
Agreement;  COSCON7KL/YMUK  Asia/ 
U.S.  East  and  Gulf  Coast/Mediterranean 
Vessel  Sharing  Agreement. 

Parties:  COSCO  Container  Lines 
Company,  Limited,  Kawasaki  Kisen 
Kaisha,  Ltd..  Yangming  Marine 
Transport  Corporation.  Yangming 
(U.K.),  Ltd. 

Synopsis:  The  proposed  agreement 
modifications  add  a  provision  relating 
to  inland  rates  and  land-side  operations 
to  conform  with  European  Union  law. 
The  parties  request  expedited  review. 

Agreement  No.:  011561-005,  011562- 
006. 

Title:  COSCO/KL  Transatlantic  Vessel 
Sharing  Agreement:  KL/YM 
Transatlantic  Vessel  Sharing  Agreement. 

Parties:  COSCO  Container  Lines 
Company.  Limited.  Kawasaki  Kisen 
Kaisha.  Ltd..  Yangming  Marine 
Transport  Corporation. 

Synopsis:  Tne  proposed  agreement 
modifications  authorize  COSCO  to  sub- 
charter  slots  to  Zim  Israel  Navigation 
Company.  Ltd.  and  adds  a  provision 
relating  to  inland  rates  and  land-side 
operations  to  conform  with  European 
Union  law.  The  parties  request 
expedited  review. 

Agreement  No.:  01 1 733-004. 

Title:  Common  Ocean  Carrier  Platform 
Agreement. 

Parties;  A. P.  Moller-Maersk  Sealand. 
Alianca  Navegacao  e  Logistics  Ltda.. 
CMA  CGM.  S.A..  Hamburg-Sud.  Hapag- 
Lloyd  Container  Linie  GmbH. 
Mediterranean  Shipping  Company,  S.A., 
Nippon  Yusen  Kaisha,  P&O  Nedlloyd 
Limited,  Safmarine  Container  Lines 
N.V.,  United  Arab  Shipping  Company 
(S.A.G.). 

Synopsis:  The  proposed  agreement 
modification  adds  Nippon  Yusen  Kaisha 
as  a  non-shareholder  party  to  the 
agreement. 

Agreement  No.:  01 1 799. 

Title:  The  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance/TSA  Bridging 
Agreement. 

Parties:  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.,  Lloyd  Triestino  Di 
Navigazione  S.P.A..  Hatsu  Marine 
Limited,  American  President  Lines,  Ltd. 
and  APL  Co.  PTE  Ltd. (operating  as  a 
single  carrier).  A. P.  Moller-Maersk 
Sealand,  CMA  CGM  S.A.,  Cosco 
Container  Lines  Ltd..  Hanjin  Shipping 
Company,  Ltd.,  Hapag-Lloyd  Container 
Linie  GmbH,  Hyundai  Merchant  Marine 
Co.,  Ltd..  Kawasaki  Kisen  Kaisha,  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd.,  Nippon  Yusen 
Kaisha,  Orient  Overseas  Container  Line 
Limited.  P&O  Nedlloyd  B.V..  P&O 
Nedlloyd  Limited,  Yangming  Marine 
Transport  Corp. 


Synopsis:  The  proposed  agreement 
authorizes  a  "bridge"  agreement 
between  the  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance  Agreement  and 
the  Transpacific  Stabilization 
Agreement  ("TSA").  The  Agreement 
will  permit  Lloyd  Triestino  and  Hatsu, 
as  well  as  their  affiliate  Evergreen,  to 
discuss,  share  information,  and  reach 
voluntary  agreements  with  the  TSA  and 
its  members. 

By  Order  of  the  Federal  Maritime 
Clommission. 

Dated;  .-Xpril  26.  2002. 
Bryant  L.  VanBrakle, 
Sprrftary. 
IFR  Dor.  (I2-I07;i7  Filed  4-30-02.  8:45  am] 

BILLING  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediarv' 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  14289N. 

Name:  BCR  Freight  (USA)  Inc. 

Address:  161  \V.  Victoria  Street,  Suite 
240.  Long  Beach.  CA  90805. 

Date  Revoked:  April  12.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4153N. 

Name:  Coda  International.  Inc. 

Address:  239  New  Road.  Bldg.  #A, 
Rm.  103.  Parsippanv,  N'l  07054. 

Date  Revoked:  March  31.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14580N. 

Name:  Euro-America  Container  Line 
Inc. 

Address:  12981  Ramona  Blvd..  Suite 
A.  Irwindale.  CA  91706. 

Date  Revoked:  April  4.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  10614N. 

Name:  Five  Oceans  Cargo  Lines,  Ltd. 

Address:  836  Five  Forks  Road, 
Virginia  Beach,  VA  23455. 

Date  Revoked:  April  12.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  634 7N. 

Name:  [osefina  Seberger,  Inc.  dba 
Serve  Freight  Systems. 

Address:  5123  Maplewood  Avenue, 
Los  Angeles.  CA  90004. 


Date  Revoked:  April  5.  2002. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  7802N. 

.Vamp  Orient  Star  Trading  & 
Shipping.  Inc. 

Address:  38-01  69th  Street. 
Wnodside.  NT  11377 

Date  Revoked:  April  3.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16267N. 

Name:  Trident  Transport 
International,  Inc. 

Address:  215  W  Diehl  Road, 
Naper\ille,  IL  60563, 

Date  Revoked:  April  12,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Dirt-ctor.  Bureau  of  Consumer  Complaints 

and  Licensing. 

IFR  Do(    02-10738  Filed  4-,3O-02;  8;45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 121] 

Draft  Guidance  for  Information 
Dissemination  Quality  Guidelines; 
Availability 

AGENCY:  Board  of  Governors  of  the 
ppdcral  Reser\'e  System, 
ACTION:  .Notice. 

summary:  The  Federal  Reserve  Board 
(FRBl  is  announcing  the  availability  of 
draft  guidelines  for  the  public  entitled 
"Ensuring  and  Maximizing  the  Quality, 
Objectivity.  Utility,  and  Integrity  of 
Information  Disseminated  by  the 
Federal  Reserve."  The  guidelines  can  be 
found  on  the  Federal  Reserve  Board's 
public  web  site, 

\\^\^^  FederalReser\'e  gov  The  document 
is  intended  to  provide  guidance  to  the 
public  on  the  procedures  the  agency  has 
in  place  for  reviewing  and 
sub.stantiating  the  quality  of  the 
information  that  is  disseminated.  The 
guidelines  also  provide  a  mechanism  for 
affected  indi\iduals  to  pro\ide 
complaints  to  the  agency  The  Federal 
Reserve's  guidelines  are  being  issued 
pursuant  to  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554, 
Section  515). 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  May 
31.2002 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1 121  and  should  be 
mailed  to  Ms.  lennifer  ).  lohnson. 
Secretary,  Board  of  Governors  of  the 
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Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20551.  However,  because  paper  mail 
in  the  Washington  area  and  at  the  Board 
of  Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 

e-mail  to 

regs.comments@federalresen-e.gov.  or 

faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m..  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  261.12,  except  as  provided  in  261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  West,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  202-263^869. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  25.  2002. 
Margaret  McCloskey  Shanks. 
Assistant  Secretary  of  the  Board. 
(FR  Doc.  02-10678  Filed  4-30-02:  8:45  am) 
BILUNG  CODE  S210-01-l» 


FEDERAL  TRADE  COMMISSION 

Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Objectivity, 
Utility,  and  integrity  of  Information 
Disseminated  by  the  Federal  Trade 
Commission 

agency:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice  of  availability  of  draft 

guidelines;  request  for  public  comment. 

summary:  The  FTC  is  making  available 
its  draft  guidelines  to  implement  section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  and  government-wide 
guidance  issued  by  the  Office  of 
Management  and  Budget  for  ensuring 
and  maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
disseminated  by  Federal  agencies. 


DATES:  Comments  must  be  submitted  on 
or  before  [une  1,  2002. 
ADDRESSES:  For  comments  in  paper 
form:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  600 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20580.  For  comments  in  electronic 
form:  515@ftc.gov.  Provide  electronic 
attachments,  if  any,  in  ASCII. 
WordPerfect,  or  Microsoft  Word  format. 
Please  caption  all  comments: 
"Comment— Draft  515  Guidelines." 
Pursuant  to  Commission  Rule  4.2(d),  16 
CFR  4.2(d),  if  your  comment  includes 
confidential  materials  or  other  private  or 
sensitive  information,  please  submit 
your  comment  in  paper  form,  label  the 
first  page  "confidential,"  and  also 
identify  the  information  you  consider  to 
be  confidential,  private,  or  otherwise 
sensitive.  Except  for  portions  legally 
exempt  from  disclosure,  comments  may 
be  made  part  of  the  public  record  or 
otherwise  disclosed  in  accordance  with 
applicable  law,  rules,  and  Commission 
policy.  See  16  CFR  4.9(b);  www.ftc.gov/ 
ftc/ privacy. htm.  As  discussed  below,  the 
FTC's  draft  section  515  guidelines  are 
being  posted  on  the  Commission's  Web 
site  wM-w./tc.gov.  Requests  for  paper 
copies  of  the  guidelines  should  be 
addressed  to  the  Public  Reference 
Branch,  FTC.  600  Pennsylvania  Ave. 
NW.,  Washington,  DC,  20580,  (202) 
326-2222. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Tang.  (202)  326-2447.  or  Gary 
Greenfield,  (202)  326-2753,  Attorneys. 
Office  of  the  General  Counsel,  FTC; 
Daniel  Danckaert,  (202)  326-2222. 
Office  of  the  Chief  Information  Officer. 
FTC. 

SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001.  Public  Law  106-554, 
and  implementing  guidance  issued  by 
the  Office  of  Management  and  Budget 
(0MB)  require  agencies  to  develop  and 
issue  guidelines  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information  that 
they  disseminate  to  the  public.  See  67 
FR  8452  (Feb.  22,  2002)  (0MB 
Guidelines  republished  in  their 
entirety). 

Each  agency  is  required  to  prepare 
and  make  available  to  the  public  a  draft 
report,  providing  the  agency's 
information  quality  guidelines  and 
explaining  how  the  guidelines  will 
achieve  information  quality,  utility, 
objectivity,  and  integrity.  (In  a  notice 
published  on  March  4,  2002,  OMB 
extended  the  original  deadline  for  this 
draft  report  of  April  1,  2002,  to  May  1, 
2002.  See  67  FR  9797.)  The  report  must 
also  detail  the  administrative 


mechanisms  developed  by  the  agency  to 
allow  affected  persons  to  seek  and 
obtain  appropriate  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  OMB  or  the  agency' 
guidelines.  The  agency  is  required  to 
publish  a  notice  of  availability  of  its 
draft  report  in  the  Federal  Register  and 
to  post  the  report  on  the  Web  site  to 
provide  an  opportunity  for  public 
comment.  After  consideration  of  such 
comment  and  appropriate  revision,  if 
any,  the  agency  must  submit  the  report 
to  OMB  no  later  than  July  1,  2002.  After 
comments,  if  any,  are  received  from 
OMB.  the  agency  must  publish  a  notice 
of  the  availability  of  the  report  in  its 
final  form  in  the  Federal  Register  and 
post  the  report  on  its  Web  site  no  later 
than  October  1,  2002,  which  is  the  date 
the  agency's  guidelines  are  to  become 
effective.  The  agency  is  required  to 
submit  further  reports,  on  an  annual 
fiscal-year  basis,  to  OMB,  by  January  1 
of  each  following  year,  regarding  the 
number  and  nature  of  complaints 
received  regarding  agency  compliance 
with  the  OMB  guidelines  and  how  such 
complaints  were  resolved.  The  first 
annual  report  is  due  January  1,  2004. 

In  accordance  with  the  above 
requirements,  the  FTC  is  pubUshing  this 
notice  of  the  availability  of  its  draft 
report  pursuant  to  section  515  and  the 
OMB  Guidelines.  The  FTC's  report, 
which  includes  the  draft  information 
quality  guidelines  and  draft 
administrative  mechanism  for  resolving 
section  515  requests  for  correction  of 
information  dissemination  products,  is 
being  posed  on  the  FTC's  Web  site, 
www.ftc.gov.  The  FTC  seeks  public 
comment  on  the  guidelines  and 
administrative  mechanism  until  June  1, 
2002.  The  FTC  will  review  the 
comments  and  make  appropriate 
revisions,  if  any,  before  submitting  the 
report  to  OMB  by  July  1,  2002,  as 
required  by  section  515  and  the  OMB 
Guidelines. 

Paperwork  Reduction  Act 

The  administrative  mechanism  for 
affected  persons  seeking  correction  of 
FTC  information  dissemination 
products  is  not  an  agency  information 
collection  activity  that  requires  OMB 
review  and  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520.  See  5  CFR  1320.3(h)(1). 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  02-10690  Filed  4-30-02;  8:45  am] 

BIIXINQ  CODE  67S(H)1-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Draft  Report  on  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility  and  Integrity  of 
Information  Disseminated  by  HHS 
Agencies 

AGENCY:  Department  of  Health  and 
Human  Services. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  for  comment  of  the  U.S. 
Department  of  Health  and  Human 
Services  Draft  Agency  Guidelines  for 
Ensuring  the  Quality  of  Information 
Disseminated  to  the  Public.  The  HHS 
Draft  Agency  Guidelines  have  been 
developed  pursuant  to  the  government- 
wide  OMB  Guidelines  for  Information 
Quality  published  on  January  3.  2002. 
Comments  are  invited  on  the  HHS  draft 
guidelines,  which  are  now  available  for 
review  and  comment  at  the  following 
HHS  Web  site:  http://w\u\:hhs.gov/ 
infoquality 

DATES:  Comments  on  the  HHS  draft 
agencv  guidelines  must  be  submitted  by 
5  p. m'.  May  31.  2002. 
ADDRESSES:  Please  submit  written 
comments  to  Director.  Division  of  Data 
Policy.  Office  of  the  Assistant  Secretary- 
for  Planning  and  Evaluation.  Attn: 
Information  Quality  Comments,  U.S. 
Department  of  Health  and  Human 
Services,  Room  440D.  Hubert  H. 
Humphrev  Building.  200  Independence 
Avenue  SW..  Washington.  DC  20201. 
Comments  also  may  be  e-mailed  to 
Info.connments@hhs.gov.  Single  copies 
of  the  draft  report  are  also  available  by 
contacting  the  Division  of  Data  Policy  at 
(202)  690-7100. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Scanlon.  Division  of  Data  Policy, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation.  U.S.  DHHS, 
Telephone  (202)  690-7100. 
SUPPLEMENTARY  INFORMATION:  On 
January-  3,  2002,  OMB  issued  final 
guidelines  to  federal  agencies  that 
implement  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554).  Section  515  directs 
OMB  to  issue  government-wide 
guidelines  that  provide  policy  and 
procedural  guidance  to  federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  federal 
agencies.  The  OMB  guidelines  in  turn 
direct  each  federal  agency  to  issue  its 
own  guidelines  for  ensuring  the  quality, 
objectivity,  utility  and  integrity  of  the 


information  it  disseminates  to  the 
public,  including  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate, 
correction  of  information  disseminated 
by  the  agency  that  does  not  comply  with 
the  guidelines.  The  agency's  guidelines 
will  apply  to  information  that  the 
agency  first  disseminates  on  or  after 
October  1,  2002. 

The  OMB  Guidelines  further  direct 
federal  agencies  to  prepare  a  draft 
report,  no  later  than  May  1.  2002. 
providing  the  agency's  information 
quality  guidelines  and  describing  the 
administrative  mechanisms  developed 
by  the  agency  to  allow  affected  persons 
to  seek  and  obtain  appropriate 
correction  of  information.  The  agency 
also  is  directed  to  publish  a  notice  of  the 
availability  of  this  draft  report  in  the 
Federal  Register,  and  post  this  report  on 
the  agency's  Web  site  to  provide  an 
opportunity  for  public  comment. 

HHS  Draft  Agency  Guidelines 

In  accordance  with  the  requirements 
of  the  OMB  Guidelines,  the  HHS  draft 
report  on  agency  guidelines  is  now 
available  for  review  and  comment  at  the 
following  HHS  Web  site:  http:// 
\^^^^\•. hhs.gov/infoqucility. 

Within  HHS,  we  have  developed  draft 
guidelines  for  each  of  the  HHS 
Operating  Agencies  and  Staff  Offices 
that  disseminate  substantive 
information  subject  to  the  OMB 
guidelines.  Our  HHS  draft  report 
includes  an  HHS  over\iew  and 
summary-  followed  by  agency  specific 
information  quality  guidelines.  For  each 
operating  agency  identified  below,  our 
draft  report  describes  the  following 
information — the  mission  of  the  agency, 
the  scope  and  applicability  of  the 
guidelines  within  the  agency,  the  types 
of  information  that  the  agency 
disseminates  to  the  public,  the  types  of 
dissemination  methods  employed,  the 
agency  quality  assurance  procedures, 
and  the  agency  administrative 
mechanisms  to  allow  affected  persons  to 
seek  correction  of  agency  information. 

.•\.  Administration  for  Children  and  Families 

B.  .Xdministratitm  on  .^S'ng 

C  .\gen('\  for  Healthcare  Research  and 

Quality 
U  Centers  for  Disease  Control  and 

Prevention/.'\gency  for  Toxic  Substances 

&  Disease  Registry 
E.  Centers  for  Medicare  and  Medicaid 

Services 
¥.  Food  and  Drug  .\dministration 
G.  Health  Resources  and  Services 

.^dmi^istration 
H.  Indian  Health  service 
1.  National  Institutes  of  Health 
I.  Substanc  e  .Abuse  and  Mental  Health 

Services  .Administration 
K.  Office  of  the  Secretarv 


1,  Olfice  ul  the  .Assistant  Secretary  for 
Planning  and  Evaluation 

2.  Office  of  Public  Health  and  Science 
.1.  Office  of  the  Inspector  General 

Comments  Invited 

Comments  on  the  draft  report  are 
invited  and  must  be  submitted  in 
writing  to  the  office  and  email  addresses 
specified.  Because  of  staff  and  resource 
limitations,  we  cannot  respond  to 
individual  comments. 

Dated:  April  24.  2002. 
William  Raub, 

Deput\  A^.^istant  Secretary  for  Planning  and 
Evaluation. 

|FR  Dof .  02-10.55:!  Filed  4-30-02;  B;45  am] 
BILUNG  CODE  41S1-0»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-02-47] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)(2)(A)  of  the 
Paper\vork  reduction  Act  of  1995.  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  498- 
1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
M.  Perrvman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333,  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projects:  PHS  Supplements 
to  the  Application  for  Federal 
Assistance  SF-424  (0920-0428)— 
Extension — Office  of  the  Director  (OD), 
Centers  for  Disease  Control  and 
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Prevention  (CDC)  is  requesting  a  three- 
year  extension  for  continued  use  of  the 
Supplements  to  the  Request  for  Federal 
Assistance  Application  (SF-424).  The 
Checklist,  Program  Narrative,  and  the 
Public  Health  System  Impact  Statement 
(third  party  notification)  (PHSIS)  are  a 
part  of  the  standard  application  for  State 
and  local  governments  and  for  private 


non-profit  and  for-profit  organizations 
when  applying  for  financial  assistance 
from  PHS  grant  programs.  The  Checklist 
assists  applicants  to  ensure  that  they 
have  included  all  required  information 
necessary  to  process  the  application. 
The  Checklist  data  helps  to  reduce  the 
time  required  to  process  and  revievt/ 
grant  applications,  expediting  the 


Respondents 


Number  of  re- 
spondents 


State  and  local  health  departments;  non-profit  and  for-profit  organizations 
Total •■ 


7,457 


issuance  of  grant  awards.  The  PHSIS 
Third  Party  Notification  Form  is  used  to 
inform  State  and  local  health  agencies  of 
community-based  proposals  submitted 
by  non-goverrunental  applicants  for 
Federal  funding.  There  is  no  cost  to  the 
respondent. 


Number  of 
responses/ 
respondent 


1 


Avg.  burden/ 
response 
(In  hrs.) 


5.7255 


Total  burden 
(in  hrs.) 


42,695 


42,695 


Dated:  April  25,  2002. 
Nancy  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention  (CDC]. 

(FR  Doc.  02-10682  Filed  4-30-02;  8:45  am] 
BILUNG  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-26-02] 

Agency  Forms  Undergoing  Paperworl( 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Preventing  Hearing 
Loss  Among  Construction  Workers — 
New — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  mission  of 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  is  to 
promote  safety  and  health  at  work  for  all 
people  through  research  and  prevention. 
Using  Health  Belief/  Promotion  models 
and  stages  of  change  theory  (Prochaska's 
Transtheoretical  Model),  NIOSH  has 
collaborated  with  the  United 
Brotherhood  of  Carpenters  (UBC)  to 
develop  a  comprehensive  hearing  loss 
prevention  program  targeted  specifically 
for  carpenter  apprentices.  As  part  of  the 
impact  and  evaluation  component  of 
this  project,  a  survey  will  be 
administered  to  assess  carpenter 
apprentices'  hearing  health  attitudes, 
beliefs,  and  behavioral  intentions  before 
and  after  they  receive  the  training 
program  and  at  a  one-year  follow-up 
interval.  The  survey  was  developed  and 
validated  by  NIOSH  in  collaboration 
with  university  partners  and  the  UBC. 
This  study  involves  400  carpenters 


Form  name 


Form  A 
Form  B 


divided  into  four  groups  of  100  each: 
three  experimental  groups  and  one 
control  group.  Each  of  the  three 
experimental  groups  will  participate  in 
one  of  three  methods  for  delivering 
OSHA-required  hearing  loss  prevention 
training  (29  CFR,  subpart  D,  1926.52). 
The  300  participants  in  the 
experimental  groups  will  be  given  one 
survey  prior  to  training  and  a  second 
survey  (using  an  equivalent  form)  after 
training.  The  control  group  will  not 
receive  the  experimental  training  and 
will  simply  be  given  one  survey  in 
conjunction  with  existing  apprentice 
training  activities.  Half  (50)  of  the 
participants  in  the  control  group  will  be 
administered  one  form,  and  the  other 
half  (50)  will  be  given  the  equivalent 
form.  This  process  will  be  repeated  one 
and  two  years  after  the  initial  survey 
administration  activities.  Data  collected 
in  this  investigation  will  enable  NIOSH 
to  better  evaluate  the  effectiveness  of  the 
hearing  loss  prevention  program  in 
educating  and  motivating  these  workers 
to  actively  protect  their  heeiring  well 
before  they  suffer  permanent  noise- 
induced  hearing  loss.  The  annual 
burden  for  this  data  collection  is  140 
hours. 


Number  of 
respondents 

350 
350 


Responses 

per 
respondent 


Hours  per 
response 


12/60 
12/60 
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Dated:  April  25.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-10683  Filed  4-30-02:  8:45  am] 

BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02044] 

A  Community-Based  Intervention  with 
Opinion  Leaders  to  Achieve  Syphilis 
Elimination;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  FY  2002  funds 
for  a  cooperative  agreement  research 
program  for  a  Community-Based 
Intervention  with  Popular  Opinion 
Leaders  (CPOL)  to  Achieve  Syphilis 
Elimination.  This  program  addresses  the 
"Healthy  People  2010"  objectives  for 
Sexually  Transmitted  Diseases  (STDs). 
This  project  also  addresses  the 
"National  Plan  to  Eliminate  Syphilis 
from  the  United  States"  pertaining  to 
the  strengthening  of  community 
involvement  and  partnerships  and 
enhanced  health  promotion.  For  a  copy 
of  the  "National  Plan  to  Eliminate 
Syphilis  from  the  United  States,"  visit 
the  Internet  site:  http.//w'WTV.cc/c.gov/ 
stopsyphillis. 

It  is  intended  that  this  research 
program  will  be  conducted  in 
communities  that  are  located  in  high 
morbidity  areas  (HMAs)  for  syphilis  as 
defined  by  the  CDC  on  Attachment  A. 
Funding  is  available  for  two 
demonstration  sites  for  up  to  three 
years. 

The  goal  of  this  research  program  is 
to  implement  and  evaluate  a  community 
level  intervention  to  prevent 
transmission  of  primary  and  secondary 
syphilis  in  rural  and  urban  communities 
by  training  key  community  members 
[i.e.  opinion  leaders)  within  the  affected 
communities  to  promote  risk  reduction 
and  health  seeking  behaviors.  The 
inter\'ention  that  will  be  evaluated  in 
this  demonstration  project  is  the 
Popular  Opinion  Leader  (POL)  model 
(Kelly.  St.  Lawrence,  Stevenson,  et  al, 
1992).  For  the  purposes  of  this 
announcement  and  research  program. 
POL  will  be  referred  to  as  the 
Community  Popular  Opinion  Leader 
(CPOL)  model.  The  CPOL  model  is 
based  on  Diffusion  of  Innovation  Theory 


(Rogers.  1985),  which  suggests  that 
changes  can  be  rapidly  disseminated 
and  subsequently  adopted  by 
identif\'ing,  enlisting,  and  training 
opinion  leaders  within  the  affected 
community  to  endorse  the  desired 
behaviors.  The  Community  Opinion 
Leaders  function  as  "agents  of  change" 
bv  disseminating  and  personally 
endorsing  health  promotion  [e.g. 
syphilis  prevention)  messages.  They, 
utilize  their  ability  to  influence  other 
community  members  and  facilitate 
changes  in  social  norms  and  behaviors 
by  sharing  factual  information, 
expressing  their  concern  for  syphilis 
prevention,  and  endorsing  and 
modeling  effective  behavior  change 
strategies  within  their  social  and  sexual 
networks. 

It  has  been  empirically  determined 
that  the  CPOL  model  is  effective  in 
reducing  HIV'-related  sexual  risk  of  men 
who  have  sex  with  men  (MSM)  in  US. 
cities  [e.g.  Kellv.  St.  Lawrence. 
Stevenson.  Hauth,  et  al.  1992;  Kelly, 
Murphy,  Sikkema.  McAuliffe  et  al, 
1997).  and  ethnic  minority  women  who 
lived  in  urban  low-income  housing 
(Sikkema.  Kelly.  Winett,  Solomon  et  al. 
2000).  The  Popular  Opinion  Leader 
model  is  also  included  in  the 
"Compendium  of  HIV  Prevention 
Interventions  with  Evidence  of 
Effectiveness."  For  a  copy  of  the 
"Compendium  of  HIV  Inter\'entions," 
visit  the  Internet  site:  http:// 
ivMTv.  cdcnpin .  org/Reports/ 
HIVcoinpendium.pdf.  Although  the 
CPOL  model  is  effective  in  reducing 
HIV  risk,  its  efficacy  in  preventing  STDs 
other  than  HIV  has  never  been 
empirically  determined. 

The  goal  of  this  research  project  is  to 
evaluate  the  utility  of  the  CPOL  model 
in  preventing  primary  and  secondary 
syphilis  in  rural  and  urban  HNL^ 
communities.  It  is  required  that  the 
proposed  research  program  be 
implemented  in  communities  located  in 
HMAs  for  syphilis.  Applications  should 
target  heterosexually  active  adults  at 
risk  for  syphilis  due  to  sexual  risk 
behaviors.  It  is  also  required  that  the 
program  include  collaboration  between 
the  local  health  department, 
community-based  organizations  (CBOs) 
that  work  directly  with  the  at-risk 
population,  and  university  researchers 
experienced  in  designing, 
implementing,  and  evaluating 
community-level  interventions  for  STD/ 
HIV  prevention. 

Ch'eraU  Study  Objectives 

The  overall  objectives  for  this 
research  program  are: 

(1)  To  design  and  implement  a 
community-level  intervention  to 


prevent  syphilis  based  on  the  (CPOL) 
model  and  usmg  an  experimental 
design. 

(2)  To  target  the  CPOL  interx  ention 
for  heterosexually  active  adults  al  risk, 
for  syphilis  infection  and  living  in 
counties  identified  as  HMAs, 

(3)  To  evaluate  the  effectiveness  of  the 
CPOL  intervention  by  identif\ing 
changes  in  attitudes,  beliefs,  health  care 
seeking,  sexual  risk  behaviors,  and 
syphilis  incidence  in  the  intervention 
community,  as  compared  to  a  similar 
community  that  does  not  receive  the 
CPOL  intervention 

B,  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies  including  public  and 
nonprofit  faith-based  organizations:  that 
is,  universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations.  State 
and  local  governments  or  their  bona  fide 
agents,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  federally  recognized  Indian 
Tribal  Governments.  Indian  Tribes,  or 
Indian  Tribal  Organizations. 

Note:  Title  2  of  the  L'niled  State  Code 
Section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

Other  eligibility  criterias  include  the 
following: 

(1)  Applicants  must  use  the  CPOL 
model  as  a  basis  for  the  community 
level  inter%'ention. 

(2)  Applicants  must  target  male  and 
female  heterosexually  active  adults  at- 
risk  for  syphilis  infection 

(3)  Applicants  must  implement  the 
research  program  in  two  rural  or  two 
urban  communities  within  project  areas 
that  are  defined  as  (HMAs)  for  syphilis 
and  received  2002  funding  for  syphilis 
elimination  [see  Attachment  A). 

(4)  The  two  urban  or  two  rural 
communities  must  be  a  matched  pair, 
similar  in  population  and  demographic 
characteristics.  The  matched  pair 
should  also  be  located  in  the  same  state. 
One  community  must  ser\  e  as  the  study 
community  and  have  the  interv  entions 
implemented  immediately,  while  the 
matched  community  must  serve  as  the 
control  and  have  the  interventions 
offered  after  the  completion  of  the 
research  program. 

(5)  The  locations  of  the  communities, 
within  each  matched  pair  of  urban  or 
rural  sites,  must  be  such  that  activities 
implemented  in  one  community  are 
unlikely  to  have  any  impact  in  the 
other. 
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C.  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  2002  to  fund  up  to  two  awards. 
It  is  expected  that  the  average  award 
will  be  $200,000.  It  is  expected  that  one 
application  proposing  two  matched 
urban  ?ites  and  one  application 
proposing  two  matched  rural  sites  will 
be  awarded.  It  is  expected  that  awards 
will  be  made  on  or  before  September  30. 
2002  and  will  be  made  for  a  12  month 
budget  period  within  a  project  period  of 
up  to  three  years.  Funding  estimates 
may  change  depending  upon  the 
availability  of  funds. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

1.  Use  of  Funds 

Funds  cire  awarded  for  a  specifically 
defined  purpose  and  may  not  be  used 
for  any  other  purpose  or  program.  Funds 
may  be  used  to  support  personnel  and 
to  purchase  equipment,  supplies  and 
services  directly  related  to  project 
activities.  Funds  may  not  be  used  to 
supplant  state  or  local  health 
department  funds,  provide  direct 
medical  care  (e.g..  purchase  of 
pharmaceuticals)  or  prevention  case 
management. 

2.  Funding  Preferences 

Funds  may  be  awarded  in  such  a  way 
as  to  achieve  geographic  distribution, 
and  representation  of  counties  affected 
by  high  syphilis  morbidity. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  activities  listed 
under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Design  and  conduct  a  research 
program  to  address  the  study  objectives 
in  Section  A  by  implementing  and 
evaluating  a  community-level 
intervention  to  prevent  syphilis  using 
the  er  (CPOL)  model  and  targeting 
heterosexually  active  adults  at  risk  for 
syphilis  infection  in  urban  or  rural 
HMA  communities. 

b.  Identify  appropriate  personnel  for 
the  project.  Skills  and  experience  of 
project  personnel  must  include:  (1) 
Familiarity  with  syphilis  transmission, 
treatment  and  prevention.  (2) 
Experience  working  within 
communities  experiencing  high  rates  of 
syphilis.  (3)  Experience  working  with 
community-based  organizations  that 
serve  target  population  living  in  high 


syphilis  morbidity  areas.  (4)  Experience 
implementing  and  managing  theory- 
driven  and  community  based 
intervention  projects.  (5)  Evaluation 
expertise. 

c.  Have  in  place  or  establish 
collaborative  relationships  with 
appropriate  partners  to  accomplish 
project  goals.  Partnerships  must  include 
health  departments,  university  based 
researchers  and  community  based 
organizations  that  serve  and  are  able  to 
access  and  work  with  at-risk 
heterosexually  active  men  and  women 
in  the  targeted  communities. 

d.  Collaborate  with  other  recipients  in 
developing  and  collecting  a  common  set 
of  core  variables  to  permit  systematic 
comparisons. 

e.  Collaborate  with  other  recipients 
and  CDC  during  the  development, 
implementation  and  evaluation  of  the 
project. 

f.  Collaborate  with  other  recipients 
and  CDC  to  disseminate  interim  reports 
of  research  activities  to  regional,  state 
and  local  partners. 

g.  Submit  and  obtain  approval  of  the 
study  protocols  by  the  recipient's  local 
institutional  review  board(s)  and  the 
CDC  Institutional  Review  Board  (IRB). 
Activities  must  be  conducted  in 
compliance  with  Protection  of  Human 
Subjects  (45  CFR  part  46). 

h.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants,  including  securing 
any  assurances  necessary  to  conduct 
research  involving  human  subjects. 

i.  Conduct  local  data  management 
activities  including  data  collection  and 
management.  Data  collection  may 
include  street  intercept  interviews, 
focused  individual  interviews,  role  play 
assessment,  paper  and  pencil  measures, 
and  process  measures.  Management  of 
the  data  will  include  security  of  data, 
assurance  of  participant  confidentially, 
data  entry,  and  timely  forwarding  of 
data  to  the  CDC  project  officer. 

j.  Analyze  ancf  disseminate  results 
through  reports,  presentations,  and 
publications. 

k.  Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant.  Measures  must  be  objective/ 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  the  evaluation. 

2.  CDC  Activities 

A  cooperative  agreement  reflects  an 
assistance  relationship  between  the 
Federal  Government  and  the  recipient 
in  which  substantial  programmatic 


involvement  is  anticipated  about  the 
scientific  and/ or  technical  management 
of  this  research  and  or  technical 
management  of  this  research  during  its 
performance.  With  this  in  mind,  CDC 
will: 

a.  Provide  up-to-date  scientific 
information,  technical  assistance,  and 
guidance  in  the  design  and  conduct  of 
the  research. 

b.  Provide  technical  assistance  to 
awardees  in  developing  and  collecting  a 
common  set  of  core  variables  to  enable 
comparison  between  project  areas. 
Collaborative  activities  may  include 
assistance  on  the  development  of 
common  data  collection  instruments 
and  developing  a  centralized  system  for 
data  management  for  the  core  set  of  data 
elements  collected  by  each  funded 
project  area. 

c.  Assist  in  the  development  of  a 
common  research  protocol  for  annual 
IRB  review  by  all  cooperating 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project,  including  analyses,  is 
completed. 

d.  Assist  in  ensuring  human  subjects 
assurances  are  in  place  as  needed. 

e.  Provide  technical  assistance  on  data 
collection  methods,  sampling 
methodology,  intervention  delivery,  and 
quality  assurance. 

f.  Assist  in  analysis  and  dissemination 
of  results,  including  the  preparation  of 
manuscripts,  as  needed. 

g.  Monitor  and  evaluate  the  scientific 
and  operational  accomplishments  of  the 
project.  This  will  be  accomplished 
through  periodic  site  visits,  telephone 
calls,  electronic  communication, 
technical  reports  and  interim  data 
analyses. 

h.  Convene  meetings  of  recipients  for 
the  exchange  of  information. 


E.  Content 

Letter  of  Intent  (LOI) 

A  Letter  of  Intent  (LOI)  is  required  for 
this  research  program.  The  narrative 
should  be  no  more  than  three  single 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  uiu'educed  font. 
Your  LOI  will  be  used  to  prepare  for  the 
special  emphasis  panel  (SEP)  that  will 
review  the  scientific  merit  of  the 
applications,  and  should  include  the 
following  information:  Program 
Announcement  Number  02044;  name 
and  address  of  institution;  name  and 
telephone  number  of  a  contact  person; 
specific  objectives  to  be  addressed  by 
the  proposed  project;  and  a  brief 
description  of  project  plans.  Although 
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an  LOI  is  required,  the  terms  of  the  LOI 
are  not  binding  and  will  not  be  used  in 
the  review  of  the  application. 

Applications 

Applications  must  be  developed  in 
accordance  with  the  information 
contained  in  this  program 
announcement,  the  PHS  398  Grant 
Application,  and  the  instructions 
provided  in  this  section.  Use  the 
information  in  the  Purpose.  Program 
Requirements,  and  Evaluation  Criteria 
to  develop  the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed  below,  so  it  is  important 
to  address  each,  preferably  in  order, 
with  sufficient  detail.  Applicants  may 
submit  only  one  proposal. 

The  narrative  snould  be  no  more  than 
25  double  spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  unreduced 
font,  and  a  number  on  each  page. 
Applications  with  more  than  25  pages 
will  be  returned  and  not  reviewed. 
Please  provide  only  attachments  or 
appendices  that  are  directly  relevant  to 
this  request  for  funding.  The  budget  and 
attachments/appendices,  including 
letters  of  support,  are  not  included  in 
the  count  for  the  25-page  limit.  All 
pages,  including  appendices,  should  be 
numbered  sequentially.  To  document 
eligibility,  the  narrative  must  contain 
the  following  sections  injhe  order 
presented  below: 

1.  Abstract  (1  page  recommended) 

Provide  a  brief  abstract  of  the  project. 
The  abstract  must  reflect  the  project's 
focus  and  the  length  of  the  project 
period  (maximum  of  3  years)  for  which 
assistance  is  being  requested  (see 
"Availability  of  Funds"  for  additional 
information). 

2.  Specific  Aims/Objectives  (1  page 
recommended) 

List  the  objectives  and  the  specific 
research  questions  the  application  is 
intended  to  address.  State  the 
hypotheses  to  be  tested. 

3.  Background  and  Significance  (2-5 
pages  recommended) 

Briefly  sketch  the  background  leading 
to  the  present  application,  including  the 
theoretical  or  conceptual  framework, 
and  evaluate  existing  knowledge. 
Additional  information  regarding 
syphilis  elimination  is  included  in 
Attachment  B.  Specifically  document 
how  the  proposed  intervention  may 
impact  on  syphilis  morbidity  in  the 
targeted  communities.  Describe  any 
available  STD  or  syphilis  specific 
prevention  services.  Describe  the 
syphilis  morbidity  in  the  proposed 
project  locations.  Describe  the 


characteristics  of  the  targeted 
communities  including  whether  they 
are  urban  or  rural.  Provide  evidence  of 
the  communitie.s'  urban  or  rural 
characteristics.  State  concisely  the 
importance  and  health  relevance  of  the 
research  described  in  this  application  by 
relating  the  specific  aims  to  the 
objectives. 

4.  Preliminary  Studies  (2-3  pages 
recommended) 

Use  this  section  to  provide  an  account 
of  the  research  team  members' 
preliminar\-  .studies  pertinent  to  the 
application  that  will  help  to  establish 
the  experience  and  competence  of  the 
research  team  members  to  pursue  this 
proposed  project.  Include  information 
about  the  experience  of  the  research 
team  and  its  members  with  the  target 
population,  behavioral  and/or 
community  level  interventions, 
evaluation,  and  histor\'  of  collaboration 
with  relevant  community  partners 
including  CEO's.  References  to 
appropriate  reports,  presentations, 
publications  and  manuscripts  submitted 
or  accepted  for  publication  may  be 
listed  and  are  not  part  of  the  page 
limitations.  Five  collated  sets  of  ui 
more  than  ten  such  items  of  background 
material  may  be  submitted  in  an 
appendix. 

5.  Research  Design  and  Methods  (15-20 
pages  recommended) 

a.  Describe  the  research  design  and 
the  procedures  to  be  used  to  accomplish 
the  specific  aims  of  the  project. 
Applications  must  address 
heterosexually  active  men  and  women 
at  risk  for  syphilis  infection. 
Applications  must  include  the  CPOL 
model  as  the  community  level 
intervention.  Communities  in  counties 
within  HMA  project  areas  mu.st  be 
matched,  similar  in  population  and 
demographic  characteristics,  while 
being  geographically  placed  such  that 
activities  in  the  study  community  do 
not  have  an  impact  on  the  control 
community. 

b.  Describe  the  intervention 
development  process,  content  and 
deliverv'.  including  specific  intervention 
protocols  or  plans  for  the  development 
of  intervention  protocols.  Also,  include 
the  intent  to  offer  the  intervention  to  the 
control  communities  after  the 
completion  of  the  research  program. 
Applications  must  demonstrate  a 
comprehensive  understanding  of  the 
CPOL  model  and  how  it  can  be  applied 
in  a  community  affected  by  syphilis. 
The  application  must  also  include  a 
description  of  how  members  of  the 
target  population  will  be  involved  in  the 
intervention  activities. 


c.  Describe  the  recruitment,  sampling, 
and  retention  plans. 

d.  Describe  the  measures  to  be  used  to 
evaluate  the  community  level  impact  of 
the  inter\ention  Applications  should 
include  .self-report,  social  cognitive, 
behavioral  and  biological  measures. 
Outcomes  should  include:  (1)  Social 
cognitive  outcomes  (e.ij.  changes  m 
attitudes  and  beliefs).  (2)  Behavioral 
outcomes  (e.g.  changes  in  health  seeking 
behavior,  sexual  risk  behavior,  syphilis 
screening)  (3)  Biological  outcomes  (e.g. 
svphilis  serologN  .  other  bacterial  STDs) 
(4)  Process  outcomes  (p  g  pdrtu;ipant 
tracking  of  conversation  initiations, 
opinion  leader  attendance  at  training 
sessions).  (5)  Morbidity  outcomes  leg  , 
rates  of  syphilis  and  other  STDs  among 
members  of  the  targeted  community). 
Assessment  of  outcomes  should  be 
appropriate  for  the  target  population 
and  community. 

e.  Describe  how  the  data  will  be 
collected.  Sampling  schemes  should  be 
the  same  in  the  study  and  control 
communities.  Choose  and  justify  the 
sample  size(s)  considering  the 
principles  of  Difhisinn  Theory  (Rogers. 
1995)  and  the  different  outcomes  of 
interest.  Power  calculations  are  not 
necessar>'  for  biological  outcome 
measures, 

f.  Describe  the  data  analysis  plan, 
including  a  justification  for  the 
statistical  techniques  chosen  to  analyze 
the  inten'ention  data. 

g.  Describe  quality  assurance  plans. 

h.  Provide  a  tentative  sequence  or 
timetable  for  the  project. 

i.  Describe  the  nature  and  extent  of 
collaboration  with  CDC  and/or  others 
during  various  phases  of  the  project. 

j.  Specific,  measurable,  and  time- 
framed  objectives. 

6.  Inclusion  of  Women  and  Racial  and 
Fthnic  Populations 

Describe  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations.  Describe 
the  proposed  justification  when 
representation  is  limited  or  absent. 
Include  a  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

7.  Human  Subject  Involvement 

Describe  procedures  that  will  provide 
for  the  protection  of  human  subjects, 
including  procedures  to  obtain 
appropriate  parental  consent  where 
necessar>.  List  how  these  procedures 
adequately  address  the  requirements  of 
45  CFR  part  46  for  the  protection  of 
human  subjects. 
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F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  lune  1.  2002.  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398)  and,  if 
applicable,  the  Optional  Form  310, 
"Protection  of  Human  Subjects 
Assurance  Identification  Certification 
Declaration".  Forms  are  available  in  the 
application  kit  and  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo  .htm. 

On  or  before  July  15,  2002,  submit  the 
application  to  the  Technical  Information 
Management  Section,  Office  of  the 
Director,  Procurement  and  Grants 
Office.  2920  Brandywine  Road,  Suite 
3000,  Atlanta,  Georgia  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 

date:  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  proof  of  timely 
mailing.) 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  1.  or  2.  above 
will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  only  on  the  basis  of  the 
evidence  submitted.  Each  application 
will  be  evaluated  individually  against 
the  following  criteria  by  an  independent 
review  group  appointed  by  CDC. 
Applications  will  be  reviewed  by  CDC 
for  completeness  and  responsiveness  to 
the  purpose  of  this  program 
announcement  (as  described  in  Section 
A),  and  as  outlined  under  Eligible 
Applicants  and  Program  Requirements. 
Incomplete  applications,  and 
applications  that  are  not  responsive, 
will  be  returned  to  the  applicant 
without  further  consideration.  It  is 
important  that  the  applicant's  abstract 
reflects  the  project's  focus,  because  the 
abstract  will  be  used  to  help  determine 
the  responsiveness  of  the  application. 

All  applications  will  be 
independently  reviewed  for  scientific 


merit  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  used  to  evaluate  the 
application  include: 

1 .  Specific  Aims  (5  points) 

The  specific  aims  of  the  research 
project,  including  the  objectives,  and 
documenting  the  hypotheses  to  be 
tested. 

2.  Background  (10  points) 

The  background  of  the  project,  i.e., 
the  basis  for  the  present  proposal,  the 
critical  evaluation  of  existing 
knowledge,  and  identification  of  how 
the  intervention  will  effect  syphilis 
morbidity  and  its  anticipated  impact  on 
the  affected  communities.  The 
description  of  available  STD  or  syphilis 
specific  prevention  services  and  the 
syphilis  morbidity  in  the  proposed 
project  locations.  A  description  of  the 
targeted  communities  including 
evidence  of  the  communities'  urban  or 
rural  characteristics. 

3.  Significance  (15  points) 

The  significance  and  innovation  from 
scientific  and  programmatic  standpoints 
of  the  proposed  research,  including  the 
operationalization  of  the  theoretical 
model  and  conceptual  framework  for 
the  research  and  the  rigor  and 
appropriateness  with  which  the 
outcomes  are  evaluated. 

4.  Research  Design  and  Methods  (45 
points) 

a.  The  adequacy  of  the  proposed 
research  design  to  address  the  overall 
objectives. 

b.  Plans  for  the  development  of 
intervention  content  and  delivery, 
including  specific  intervention 
protocols  or  plans  for  the  development 
of  intervention  protocols,  and  how 
members  of  the  target  population  are 
involved  in  that  process. 

c.  The  recruitment  and  retention  plan. 

d.  The  self-report,  social-cognitive, 
behavioral  and  biological  outcome 
measures  to  be  assessed.  Outcomes 
should  include:  (1)  Social  cognitive 
outcomes  [e.g.  changes  in  attitudes  and 
beliefs).  (2)  Behavioral  outcomes  (e.g. 
changes  in  health  seeking  behavior, 
sexual  risk  behavior,  syphilis 
screening).  (3)  Biological  outcomes  (e.g. 
syphilis  serology,  other  bacterial  STDs). 
(4)  Process  outcomes  (e.g.  participant 
tracking  of  conversation  initiations, 
opinion  leader  attendance  at  training 
sessions).  (5)  Morbidity  outcomes  (e.g., 
rates  of  syphilis  and  other  STDs  among 
members  of  the  targeted  community). 
Assessment  of  outcomes  should  be 
appropriate  for  the  target  population 
and  community. 


e.  Describe  how  the  data  will  be 
collected.  Sampling  schemes  should  be 
the  same  in  the  study  and  control 
commimities.  Choose  and  justify  the 
sample  size{s)  considering  the 
principles  of  Diffusion  Theory  (Rogers, 
1995)  and  the  different  outcomes  of 
interest.  Power  calculations  are  not 
necessary  for  biological  outcome 
measures. 

f.  The  plan  for  data  collection  and 
data  management,  including  quality 
assurance  procedures. 

g.  A  statistical  analysis  plan 
appropriate  to  the  intervention 
evaluation. 

h.  The  project  time  line. 

i.  Measures  of  Effectiveness.  The  Peer 
Review  Panel  shall  assure  that  measures 
set  forth  in  the  application  are  in 
accordance  with  CDC's  performance 
plans  (See  Attachment  4  in  the 
application  kit). 

5.  Research  Program  Team  (15  points) 

The  qualifications  and 
appropriateness  of  the  proposed 
personnel  to  accomplish  the  proposed 
activities.  Applications  should  include 
multi-disciplinary  teams,  including  (but 
not  limited  to)  health  department  staff, 
experienced  with  syphilis  transmission 
and  prevention,  staff  from  participating 
CBO's  and  university  scientists.  The 
combined  members  of  the  research  team 
must  demonstrate  a  history  of 
familiarity  with,  access  to,  and  success 
working  with  the  target  populations  (e.g. 
high  risk  heterosexually  active  adults  at 
risk  for  syphilis),  delivery  of  behavioral 
and/or  conmiunity  level  interventions, 
and  evaluation  expertise.  This 
familiarity,  access  and  success  may  be 
demonstrated  through  biographicaJ 
sketches,  previous  studies,  and  letters  of 
support.  Applicants  must  demonstrate  a 
collaborative  relationship  between  the 
local  health  departments,  CBOs,  and 
university  researchers.  The  degree  of 
commitment  and  cooperation  of 
proposed  collaborators  must  be 
confirmed  by  letters  of  support  detailing 
the  nature  and  extent  of  the 
involvement. 

6.  Research  Capacity  (10  points) 

Availability  of  appropriate  scientific 
oversight  necessary  to  fulfill  research 
program  objectives.  These  will  include 
development,  implementation,  and 
evaluation  of  the  intervention, 
recruitment  and  retention  of 
participants,  and  collection  and 
management  of  project-related  data.  The 
application  should  describe  the 
experience  and  capacity  of  the  project 
team,  and  should  include  curriculm 
vitae  (CVs)  and  position  descriptions  for 
all  key  staff  in  an  attachment. 
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7.  Human  Subjects  (Not  scored) 

Restate  the  strategies  for  the 
recruitment  and  retention  of  human 
subjects  and  how  the  appHcant  will 
obtain  appropriate  consent,  when 
necessar\'.  Are  the  procedures  proposed 
adequate  for  the  protection  of  human 
subjects  and  are  they  fully  documented? 
Does  the  application  adequately  address 
the  requirements  of  Title  45  CFR  part  46 
for  the  protection  of  human  subjects? 
The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women. 
ethnic,  and  racial  groups  in  the 
proposed  research,  including:  (1)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation.  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted. 

8.  Budget  (Not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  All  budget  categories  must  be 
itemized  and  appropriately  justified. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of — 

1.  Annual  progress  report  (the  results 
of  the  Measures  of  Effectiveness  shall  be 
a  data  requirement  to  be  submitted  with 
or  incorporated  into  the  progress  report. 
See  CDC's  Performance  Plans  at  internet 
site:  http://www.cdc.gov/od/perfpIan/ 
2001  perf plan). 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Memagement  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information'"  section  of  this 
armouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each.  See  Attachment  I  in  the 
application  kit. 

AR-1   Human  Subjects  Requirements 
AR-2  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-5  HIV  Program  Review  Panel 

Requirements 
AR-9  Paperwork  Reduction  Act 

Requirements 


AR-10  Smoke-Free  Workplace 
Requirements 

AR-11   Healthy  People  2010 

AR-12  Lobbying  Restrictions 

AR-14  Accounting  System 
Requirements 

AR-1 5  Proof  of  Non-Profit  Status 

AR-21  Small,  Minority.  .And  Women- 
owned  Business 

AR-2  2  Research  Integrity 

I,  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  318  and  318A  of  the  Public 
Health  Service  Act  (42  U.S.C.  sections 
247c  and  247c-l).  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.977. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — 
http://wv^'w.cdc.go\'.  Click  on  "Funding" 
then  "Grants  and  Cooperative 
Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Gladys  T.  Gissentanna.  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Grants  Management 
Branch,  Centers  for  Disease  Control  and 
Prevention  (CDC],  2920  Brandywme 
Road,  Room  3000,  Atlanta.  Georgia 
30341-4146.  Telephone:  (770)  488- 
2753.  Fax:  (770)  488-2777,  E-mail 
address:  gcg4@cdc.gov. 

For  program  technical  assistance, 
contact:  Janet  S.  St.  Lawrence,  Ph.D., 
Division  of  STD  Prevention.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
1600  Clifton  Road.  MS  E44.  Atlanta.  GA 
30333.  Telephone:  (404)  639-8298.  Fax: 
(404)  639-8622.  E-mail  address: 
nzs}'@cdc.gov. 

Dated:  April  24.  2002. 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
|FR  Doc  02-10681  Filed  4-.30-02:  8:45  am) 
BILUNG  CODE  4ie3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02087] 

Distribution  and  Evaluation  of 
Hepatitis  Curricula  for  Inmates  and 
Correctional  Staff;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  distribution  and  evaluation 
of  hepatitis  curricula  for  inmates  and 
correctional  staff.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Immunization  and 
Infectious  Diseases. 

The  purpose  of  the  program  is  to 
provide  assistance  for  the  printing, 
distribution  and  evaluation  of  an 
existing  educational  curriculum  that 
addresses  the  prevention  counseling, 
testing  and  treatment  of  viral  hepatitis 
in  correctional  settings  in  the  United 
States.  Specifically,  applications  are 
solicited  for  viral  hepatitis  curricula 
aimed  at  the  education  and  training  of 
inmates  and  correctional  staff. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  by  governments  and 
their  agencies:  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  non-profit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  .Northern  Mariana  Islands.  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations  and  Faith-based 
organizations  are  eligible  to  apply 

.Applicants  must  have  ready  access  to 
corrections  facilities  for  distribution  and 
evaluation  of  their  educational 
curricula. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  5150,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
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expected  that  the  award  will  begin  on  or 
about  September  1.  2002.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  one  year.  The 
funding  estimate  may  change. 

Funding  Preferences 

In  making  awards,  priority  for  funding 
will  be  given  to  applicants  with  existing 
educational  curricula  for  purposes  of 
increasing  the  health  (especially 
hepatitis)  knowledge  and  awareness  of 
incarcerated  persons  and  those  under 
the  super\'ision  of  corrections  staff,  as 
well  as  the  corrections  staff  itself,  in 
local.  State  and  Federal  public  and 
private  corrections  programs  with  a 
demonstrated  high  concentration  of 
persons  at  high  risk  for  viral  hepatitis 
infection.  Further  preference  will  be 
given  to  applicants  with  a  mechanism  in 
place  to  distribute  curricula  materials  to 
corrections  facilities  nationwide. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Develop  an  operational  plan  and 
time-line  for  the  project  period  that  will 
reproduce  and  distribute  an  existing 
curricula  to  educate  inmates  and 
corrections  officers. 

b.  Develop  a  plan  that  will  evaluate 
the  curricula  and  measure,  at  a 
minimum,  changes  in  knowledge  of 
specific  audiences  who  would  most 
benefit  from  curricula's  effectiveness 
(e.g..  corrections  staff,  inmates). 

c.  Analvze  the  evaluation  results  and 
publish  the  findings  and 
recommendations. 

2.  CDC  Activities 

a.  Provide  technical  support  related  to 
viral  hepatitis  information  and 
evaluation  methodology,  as  requested. 

b.  Provide  technical  assistance  for  the 
distribution  of  the  curricula,  for  both 
inmates  and  corrections  staff,  as 
requested. 

c.  Provide  assistance  in  developing 
the  evaluation  plan,  as  requested. 

d.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initiallv  and  or  at  least  on  an  annual 
basis  until  the  research  project  is 
completed. 


E.  Content 

Letter  of  Intent  (LOI) 

.\n  LOI  is  optional  for  this  program. 
The  narrative  should  be  no  more  than  5 
single-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font.  Your  letter  of  intent 
will  be  used  to  plan  and  execute  the 
evaluation  of  applications,  and  should 
include  the  following  information:  (1) 
name  and  address  of  institution,  and  (2) 
Name,  address,  and  telephone  number 
of  contact  person. 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

Include  the  following  in  the  narrative 
section  of  your  application: 

1.  Provide  clear,  measurable,  time- 
phased  objectives  as  a  part  of  the  plan 
of  operation  with  clearly  stated  long 
range  goals. 

2.  Provide  an  operational  plan  that 
describes  how  the  objectives  will  be 
achieved. 

3.  Provide  an  evaluation  plan  that 
includes  qualitative  and  quantitative 
measures  to  assess  the  effectiveness  of 
the  program  in  accomplishing  the 
program  objectives. 

4.  Provide  a  projected  time  line  for 
conducting  the  proposed  program  and 
evaluation  activities. 

5.  Provide  a  description  of  personnel 
that  includes  current  and  proposed  staff 
with  position  titles,  position 
descriptions,  experience,  and 
percentage  of  time  staff  person  will 
devote  to  assigned  project 
responsibilities.  Also,  include  a 
curriculum  vita  for  new  staff. 

6.  Provide  a  detailed,  line-item  budget 
for  the  project  period  that  justifies  each 
line-item. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  June  1.  2002.  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 


are  available  in  the  application  kit  and 
at  the  following  Internet  address: 
vwvu'.  cdc.gov/od/pgo/ formin  fo.htm. 

On  or  before  July  1,  2002.  submit  the 
application  to: 
Technical  Information  Management-PA 

02087, 
Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 

Prevention. 
2920  Brandvwine  Rd.  Room  3000. 
Atlanta.  GA' 30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date. 

Late:  Applications  which  do  not  meet 
the  criteria  above  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

.  Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Objectives  (30  points) 

The  degree  to  which  the  project 
objectives  are  capable  of  achieving  the 
specific  requirements  defined  in  the 
program  announcement.  Objectives 
should  include  process  and  outcome 
measures. 

2.  Plan  (15  points) 

The  degree  to  which  the  proposed 
activities  described  in  the  plan  of 
operation,  addresses  the  objectives  and 
the  degree  of  attainability  of  these 
objectives.  The  degree  to  which  the 
applicant  has  met  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation,  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent,  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted,  and  (d)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

3.  Evaluation  (10  points] 

The  extent  to  which  the  proposed 
plan  for  evaluation  measures  the 
changes  in  knowledge  of  the  target 
audiences,  the  impact  on  health 
behaviors  and  the  cost  benefit  of  such 
training  for  the  organizations  involved. 

4.  Staff  (10  points) 

The  degree  to  which  the  applicant 
documents  the  staff  qualifications  and 
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skills  needed  to  conduct  the  project 
activities. 

5.  Capacity  (30  total  points) 

a.  The  degree  to  which  the 
organization  demonstrates  access  to  the 
institutions  and  target  populations 
necessan'  in  representing  both  the 
security  and  health  aspects  of  a  broad 
range  of  correctional  facilities  and 
activities  (e.g.,  pre-release).  The 
organizations  must  show  evidence  of  a 
quality  curricula  with  supporting 
educational  materials.  (15  points) 

b.  Evidence  of  experience  working 
with  corrections  in  health,  security,  and 
capable  staff  to  deliver  education  and 
training  to  inmates  and  staff.  (15  points) 

6.  Measures  of  Effectiveness  (5  points) 

Does  the  applicant  provide  Measures 
of  Effectiveness  that  will  demonstrate 
the  accomplishment  of  the  purpose  of 
the  cooperative  agreement?  Are  the 
measures  objective/quantitative  and  do 
they  adequately  measure  the  intended 
outcome? 

7.  Budget  (Not  scored) 

The  degree  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

8.  Human  Subjects  (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects?  An  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement  in  the  application  kit. 
AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 


AR-7     Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12     Lobbving  Restrictions 
AR-1 5     Proof  of  Non-Profit  Status 
AR-22     Research  Integrity 

I.  Authorit\'  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a).  and  317(k)(l)  and 
317(k)(2)  of  the  Public  Health  Service 
Act.  [42  U.S.C.  sections  241(a),  and 
247b(k)(l)  and  247(k)(2)],  as  amended 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://wwvi'cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from; 

Sharon  Robertson,  Grants 
Management  Specialist,  Acquisition  and 
Assistance,  Branch  B,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention.  2920 
Brandywine  Road,  Room  3000.  Atlanta. 
GA  30341-4146. 

Telephone  number:  770-488-2748.  e- 
mail  address:  sqr2@cdc.gov. 

For  program  technical  assistance, 
contact:  Linda  Moyer.  Centers  for 
Disease  Control  and  Prevention. 
National  Center  for  Infectious  Diseases. 
Division  of  Viral  Hepatitis,  1600  Clifton 
Rd,  NE,  Mailstop  G-37,  Atlanta,  GA 
30333.  Telephone  number:  404-371- 
5910.  e-mail  address:  lami@cdc.gov. 

Dated:  April  25.  2002 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-10680  Filed  4-30-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No,  ACYF-PA- 
CCB-2002-02] 

Child  Care  Policy  Research 
Discretionary  Grants 

AGENCY:  Administration  on  Children. 
Youth  and  Famihes,  ACF,  DHHS. 


ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  for  Child  Care  Research 
Scholars  and  State  Child  Care  Data  and 
Research  Capacity  Projects. 

SUMMARY:  The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  Si  1  million  in  fiscal  year 
2002  funds  for  child  care  research, 
demonstration,  and  evaluation  activities 
to  be  distributed  through  grants  to  fund 
projects  in  the  following  two  priority 
areas:  (1)  Child  Care  Research  Scholars; 
and  (2)  State  Child  Care  Data  and 
Research  Capacity  Projects.  Accredited 
universities  and  colleges  may  submit  a 
Child  Care  Research  Scholar  application 
on  behalf  of  a  doctoral  student 
conducting  dissertation  research  on  a 
child  care  policy  topic.  Child  Care  and 
Development  Fund  Lead  Agencies 
seeking  to  improve  their  capacity  for 
data  analysis  and  policy-relevant 
research  are  invited  to  submit 
applications  for  the  State  Child  Care 
Data  and  Research  Capacity  Projects. 
Projects  funded  under  each  of  the 
priority  areas  are  expected  to  address 
child  care  questions  with  implications 
for  children  and  families,  especially 
low-income  working  families  and 
families  transitioning  off  welfare  Of 
particular  interest  are  studies  that 
address  child  care  subsidy  issues  such 
as  family  eligibility,  parent  co-pays, 
provider  reimbursement,  and  waiting 
lists,  and  broader  child  care  issues,  such 
as  professional  development  of 
providers.  Also  of  interest  are  efforts  to 
understand  the  relative  costs  and  merits 
of  strategies  to  improve  the  quality  of 
child  care.  These  issues  are  of  particular 
relevance  to  State  and  local  policy- 
makers who  must  make  difficult 
decisions  about  how  best  to  manage 
limited  subsidy  resources  while 
responding  to  the  needs  of  low-income 
families  and  children.  Projects 
investigating  ACF  priorities  related  to 
child  care  policy,  including  early 
literacy,  faith-based  providers,  father 
involvement,  strengthening  families, 
rural  child  care,  positive  youth 
development,  and  improved  knowledge 
related  to  outcome  measures  will  also  be 
given  priority  Funded  projects  will  be 
part  of  a  comprehensive  research  agenda 
intended  to  increase  the  capacity  for 
child  care  research  at  the  national.  State, 
and  local  levels  and  promote  better 
linkages  among  research,  policy, 
practice,  and  outcomes  for  children  and 
families 

DATES:  The  closing  date  for  submission 
of  applications  is  June  17,  2002  Mailed 
applications  postmarked  after  the 
closing  date  will  be  classified  as  late. 
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Mailing  and  Delivery  Instructions: 
Mailed  applications  shall  be  considered 
as  meeting  the  announcement  deadline 
if  they  are  either  received  on  or  before 
the  deadline  date,  or  sent  on  or  before 
the  deadline  date,  and  received  by  ACF 
in  time  for  the  independent  review  to: 
Administration  on  Children.  Youth  and 
Families,  Child  Care  Bureau  Program 
Announcement  No.  ACYF-PA-CCB- 
2002-02,  Child  Care  Bureau  Conference 
Management  Center  c/o  MasiMax 
Resources.  Inc..  1300  Piccard  Drive. 
Suite  203,  Rockville.  MD  20850. 
Telephone:  1-240-632-5632. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine-produced 
postmark  or  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  apphcant. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
armouncement  deadline  if  they  are 
received  on  or  before  the  deadline  date, 
between  the  hours  of  8:30  a.m.  and  5 
p.m.,  EST,  Monday  through  Friday 
(excluding  Federal  holidays)  at  the 
address  above.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media, 
regardless  of  date  or  time  of  submission 
and  receipt.  Therefore,  applications 
transmitted  to  ACF  electronically  will 
not  be  accepted. 

Late  Applications.  Applications  that 
do  not  meet  the  criteria  stated  above  and 
are  not  received  by  the  deadline  date 
and  time  are  considered  late 
applications.  The  Administration  for 
Children  and  Families  (ACF)  will  notify- 
each  late  applicant  that  its  application 
will  not  be  considered  in  the  current 
competition. 

Extension  of  Deadline.  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods  and  hurricanes,  when  there  is 
widespread  disruption  of  mail  service, 
or  for  other  disruption  of  services,  such 
as  prolonged  blackout,  that  affect  the 
public  at  large.  A  determination  to 
waive  or  extend  deadline  requirements 


rests  with  the  Chief  Grants  Management 
Officer. 

Notice  of  Intent  to  Submit 
Application:  If  you  intend  to  submit  an 
application,  please  notify  the  Child  Care 
Bureau  by  fax  at  202-690-5600.  This  fax 
should  include  the  following 
information:  the  number  and  title  of  this 
announcement:  your  organization's 
name  and  address:  and  your  contact 
person's  name,  phone  number,  fax 
number,  and  e-mail  address.  The 
information  will  be  used  to  determine 
the  number  of  expert  reviewers  needed 
to  evaluate  applications  and  to  update 
the  mailing  list  for  program 
announcements. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  application 
process  and  program  information, 
contact  Dr.  |oanna  Grymes,  Program 
Specialist,  Administration  for  Children 
and  Families,  Child  Care  Bureau,  Room 
2046,  Mary  E.  Switzer  Building,  330  C 
Street,  SW.,  Washington,  DC  20447, 
Phone;  202-205-8214.  Fax:  202-690- 
5600,  Email:  )gr\'mes@acf. dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  includes  the  instructions 
needed  to  apply  for  (1)  Child  Care 
Research  Scholars  and  (2)  State  Child 
Care  Data  and  Research  Capacity 
Projects.  The  Standard  Federal  Forms 
that  must  be  included  in  applications 
can  be  downloaded  from  the  Internet  at: 
http://wHii'. acf.dhhs.gov/programs/ofs/. 
For  each  priority  area,  the  required 
Standard  Federal  Forms  are  identified 
under  "Project  Description  and 
.Application  Requirements." 

The  SUPPLEMENTARY  INFORMATION 
section  consists  of  six  parts.  Part  I 
provides  information  about  the  Child 
Care  Bureau,  priority  areas  to  be  funded 
under  this  announcement,  and 
instructions  for  submitting  an 
application.  Part  II  provides  background 
information,  instructions  for  completing 
applications,  evaluation  criteria,  and 
funding  procedures  for  Child  Care 
Research  Scholars  (Priority  Area  1).  Part 
111  provides  background  information, 
instructions  for  completing 
applications,  evaluation  criteria,  and 
funding  procedures  for  State  Child  Care 
Data  and  Research  Capacity  Projects 
(Priority  Area  2).  Part  VI  Appendices 
includes  Appendix  1.  content  and 
format  of  application,  and  Appendix  2. 
the  OMB-approved  Uniform  Project 
Description.  The  contents  are  outlined 
below: 

Table  of  Contents 

Part  I.  General  Information 

A.  Furpo.se 

B.  Citations 

C.  Number  of  Awards,  Duration,  and  Funding 


Level.s 

D.  The  Child  Care  Bureau 

E.  Research  Agenda  and  Goals 

F.  Prioritv  Areas  to  be  Funded  under  this 

.^nnouncement- 

G.  Submission  of  Applications 
H.  Selection  Process 

Part  II.  Priority  Area  1:  Child  Care  Research 
Scholars 

.\.  Purpose 

B.  Number  of  Awards 

C.  Project  Period 

D.  Funding  Levels 

E.  Matching  Requirements  and  Non-Federal 

Share 

F.  Maximum  Federal  Share 

G.  Eligible  Applicants 

H.  .Additional  Requirements 
I.  Project  Description  and  Application 
Requirements 

1.  Contents  and  Format  of  the  .Application 

2.  Project  Narrative  Statement 
I.  Evaluation  Criteria 

Part  III.  Priority  Area  2:  Stale  Child  Care 
Data  and  Research  Capacity  Projects 

A.  Purpose 

B.  Background  Information 

C.  Eligible  Applicants 

D.  Number  of  Awards 

E.  Project  Duration,  Funding  Levels,  and 

Budget  Periods 

F.  Federal  Share 

G.  Other  Financial  Requirements 
H.  Data  Ownership 

I.  Project  Description  and  Application 
Requirements 

1.  Contents  and  Format  of  the  Application 

2.  Project  Narrative  Statement 
J.  Evaluation  Criteria 

Part  IV.  Appendices 

A.  Appendix  1 — Content  and  Format  of 

Application 

B.  Appendix  2— Uniform  Project  Description 

Part  I.  General  Information 

A.  Purpose 

The  purpose  of  this  program 
announcement  is  to  fund  child  care 
research  grants  that  will  increase  the 
capacity  for  child  care  research  at 
national,  State,  and  local  levels  while 
simultaneously  addressing  child  care 
policy  questions  with  implications  for 
children  and  families,  particularly  low- 
income  working  families  and  families 
transitioning  off  welfare.  An  additional 
purpose  is  to  further  an  understanding 
of  the  interactions  among  child  care 
policy,  and  the  ACF  administrative 
priorities,  including  early  literacy,  faith- 
based  providers,  father  involvement, 
strengthening  families,  rural  child  care, 
positive  youth  development,  and  - 
improved  knowledge  related  to  outcome 
measures. 

B.  Citations 

1.  Statutory  authority:  The  Child  Care 
and  Development  Block  Grant  Act  of 
1990  as  amended  (CCDBG  Act);  section 
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418  of  the  Social  Security  Act: 
Consolidated  Appropriations  Act,  2001 
(Pub.  L.  106-554). 

2.  Catalog  of  Federal  Domestic 
Assistance:  The  Catalog  of  Federal 
Domestic  Assistance  number  for  both 
priority  areas  is  93.647. 

3.  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  hours  per 
response  for  the  Child  Care  Research 
Scholars  and  20  hours  per  response  for 
the  State  Child  Care  Data  and  Research 
Capacity  Building  Projects.  These 
estimates  include  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data  needed,  and  reviewing  the 
collection  of  information.  The  project 
description  is  approved  under  0MB 
control  Number  0970-0139  which 
expires  12/31/03.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

C.  Number  of  Awards,  Duration,  and 
Funding  Levels 

Approximately  5-8  grants,  including 
both  priority  areas,  will  be  awarded  in 
Fiscal  Year  2002  (ending  September  30. 
2002),  subject  to  results  of  the 
competitive  review  process  and 
availability  of  funds.  This 
announcement  is  soliciting  applications 
for  project  periods  of  up  to  three  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory- 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  Child  Care  Research 
Scholars  may  apply,  under  these 
conditions,  for  a  second  year;  State 
Child  Care  Data  and  Research  Capacity 
Projects  may  apply  for  up  to  two 
additional  years  under  the  conditions 
listed.  Should  additional  funds  be 
available  in  FY  2003,  ACF  also  reserves 
the  right  to  fund  additional  projects 
from  among  the  applications  received 
through  this  announcement.  Funding 
levels  for  the  first  budget  period  will  be 
up  to  $30,000  for  the  Child  Care 
Research  Scholar  grants  and  up  to 
$250,000  for  the  State  Child  Care  Data 
and  Research  Capacity  projects. 

D.  The  Child  Care  Bureau 

The  Child  Care  Bureau  (CCB)  was 
established  in  1994  to  provide 
leadership  in  efforts  to  enhance  the 


quality,  affordability.  and  supply  of 
child  care  available  for  all  families.  The 
Child  Care  Bureau  administers  the  Child 
Care  and  Development  Fund  (CCDF),  a 
S4.8  billion  child  care  program  that 
includes  funding  for  child  care 
subsidies  and  activities  to  improve  the 
quality  and  availability  of  child  care. 
CCDF  was  created  after  amendments  to 
ACF  child  care  programs  by  Title  VI  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
consolidated  four  Federal  child  care 
funding  streams  including  the  Child 
Care  and  Development  Block  Grant, 
AFDC/JOBS  Child  Care,  Transitional 
Child  Care,  and  At-Risk  Child  Care 
With  related  State  and  Federal  funds. 
CCDF  provides  close  to  $11  billion  a 
year  to  States,  Territories,  and  Tribes  to 
help  low-income,  working  families 
access  child  care  services. 

The  Bureau  works  closely  with  ACF 
Regions,  States,  Territories,  and  Tribes 
to  assist  with,  oversee,  and  document 
implementation  of  new  policies  and 
programs  in  support  of  State,  local  and 
private  sector  administration  of  child 
care  services  and  systems.  In  addition, 
the  Bureau  collaborates  extensively  with 
other  offices  throughout  the  Federal 
government  to  promote  integrated, 
family-focused  services  and  coordinated 
child  care  delivery  systems.  In  all  of 
these  activities,  the  Bureau  seeks  to 
enhance  the  quality,  availability,  and 
affordability  of  child  care  services. 
support  children's  healthy  growth  and 
development  in  safe  child  care 
environments,  enhance  parental  choice 
and  involvement  in  their  children's 
care,  and  facilitate  the  linkage  of  child 
care  with  other  community  services. 

E.  Research  Agenda  and  Goals 

The  research  agenda  and  goals  of  ACF 
and  the  Child  Care  Bureau  target  child 
care  questions  with  implications  for 
children  and  families,  especially  low- 
income  working  families  and  families 
transitioning  off  welfare.  Of  particular 
interest  are  child  care  subsidy  issues 
such  as  family  eligibility,  parent  co- 
pays,  provider  reimbursement,  and 
waiting  lists,  and  broader  child  care 
issues,  such  as  professional 
development  of  providers.  Also  of 
interest  are  efforts  to  understand  the 
relative  costs  and  merits  of  strategies  to 
improve  the  quality  of  child  care.  These 
issues  are  of  particular  relevance  to 
State  and  local  policy-makers  who  must 
make  difficult  decisions  about  how  best 
to  manage  limited  subsidy  resources 
while  responding  to  the  needs  of  low- 
income  families  and  children.  The  ACF 
priorities  related  to  child  care  policy, 
including  early  literacy,  faith-based 
providers,  father  involvement. 


strengthening  families,  rural  child  care, 
positive  youth  development,  and 
improved  knowledge  related  to  outcome 
measures  are  also  a  significant 
component  of  the  research  agenda. 
Funded  projects  will  be  part  of  a 
comprehensive  research  agenda 
intended  to  increase  the  capacity  for 
child  care  research  at  the  national,  State, 
and  local  levels  and  promote  better 
linkages  among  research,  policy, 
practice,  and  outcomes  for  children  and 
families. 

The  Child  Care  Bureau's  FY  2002 
specific  child  care  research  agenda  will 
extend  the  previously  funded  child  care 
research  activities  and  launch  new 
evaluation  and  research  capacity- 
building  initiatives  The  activities 
supported  through  this  announcement 
will  provide  information  and  data  to 
guide  child  care  services,  inform  policy 
debates,  and  assist  in  developing 
solutions  to  complex  child  care  issues. 
We  intend  to  improve  our  capacity  to 
respond  to  questions  of  immediate 
concern  to  policy  makers,  strengthen  the 
child  care  research  infrastructure,  and 
increase  knowledge  about  the  efficacy  of 
child  care  policies  and  programs  in 
providing  positive  outcomes  for 
children  and  helping  low-income 
families  obtain  and  retain  work. 

As  more  knowledge  is  gained  about 
child  development  and  well-being  in 
contemporary  environments,  there  is  a 
need  for  better  understanding  of  how 
child  care  affects  the  growing  child.  As 
more  is  known  about  the  growing 
diversity  in  family  values,  child  rearing 
strategies,  preferences,  and  needs, 
questions  arise  as  to  how  child  care 
policies  and  programs  affect  the  ability 
of  parents  to  make  wise  decisions  for 
their  children  A  better  understanding  of 
child  care  is  also  critical  to  employment 
goals  for  adults,  particularly  in  the  arena 
of  welfare  reform  and  economic  self- 
reliance.  In  addition,  there  is  a  need  for 
better  information  about  how  child  care 
can  help  parents  manage  the  difficulties 
of  balancing  work  and  family  life, 
especially  when  resources  are  scarce. 

The  research  agenda  for  the  Child 
Care  Bureau  in  FV'  2000  and  FY  2001 
emerged  from  five  broad  research 
questions.  These  questions  were 
designed  to  provide  descriptive  profiles 
of  child  care  supply  and  demand, 
examine  major  variations  and  their 
outcomes,  explore  the  interrelationships 
among  child  care  market  forces,  policies 
and  programs,  and  determine  how  these 
factors  play  out  among  different 
populations  of  children  and  families. 
These  questions  were:  (a)  What  does 
child  care  look  like  today:  (b)  How  do 
the  variations  in  child  care  affect 
children:  (c)  How  do  the  veiriations  in 
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child  care  affect  parents:  (d)  How  do  the 
an.svvers  to  these  broad  questions 
translate  into  specific  policy  and 
program  choices  at  the  state  and  local 
levels:  and  (e)  How  do  the  answers  to  all 
the  questions  above  differ  for  sub- 
groups of  children  and  families?  As  the 
knowledge  base  grows  in  these  areas, 
the  emerging  questions  in  child  care 
policv  shift  to  a  broader  context.  The 
Child  Care  Bureau  wishes  to  build  upon 
this  broad  knowledge  base  and  e.xpand 
the  research  agenda  to  include  questions 
such  as:  (a)  What  are  the  relative  merits 
and  cost-benefits  of  the  policies  and 
programs  related  to  child  care:  (b)  How 
canthe  child,  family  and  community 
outcomes  of  policies  and  programs  best 
be  measured:  and  (c)  What  are  the  most 
cost-effective  policies  and  programs  that 
facilitate  positive  outcomes  for  children, 
families,  and  communities?  Of  primary 
importance  are  projects  that  have  the 
capability  of  informing  policy  makers  at 
the  Federal,  State  and  local  levels  on 
issues  related  to  child  care  policy. 

F.  Priority  Areas  To  Be  Funded  Under 
This  Announcement 

Projects  funded  under  each  priority 
area  will  contribute  to  the  Child  Care 
Bureau's  research  goals,  provide  timely 
answers  to  critical  questions,  and 
expand  research  capacity. 

1.  Child  Care  Research  Scholar  grants 
will  provide  support  for  doctoral 
candidates  in  conducting  dissertation 
research  on  child  care.  Issues  of  special 
priority  for  Child  Care  Research 
Scholarships  are  child  care  policy 
issues,  especially  those  focusing  on 
outcomes  for  children  and  families.  For 
a  further  discussion  of  the  priorities,  see 
Section  E  above.  Applicants  should 
expect  to  complete  their  dissertation 
research  within  the  two-year 
scholarship  period. 

2.  State  Child  Care  Data  and  Research 
Capacity  Projects  are  being  funded  to 
provide  support  to  Child  Care  and 
Development  Fund  State  Lead  Agencies 
in  building  internal  or  contractual 
research  and  evaluation  capacity.  \ 
major  emphasis  of  these  projects  will  be 
to  improve  the  timeliness  and  reliability 
of  the  State  child  care  data  reported  to 
the  Child  Care  Bureau.  We  expect  that 
projects  funded  under  this  priority  will 
focus  on  building  a  State-level 
infrastructure  to:  (a)  Improve  data 
collection,  analysis,  interpretation,  and 
reporting  of  CCDF  data:  (b)  develop  or 
improve  analytic  linkages  with  other 
State  and  local  data  systems:  (c)  build 
collaborative  efforts  among  institutions 
of  higher  education,  research 
organizations,  policy  makers, 
practitioners,  and  other  stakeholders  to 
promote  high  quality  research;  (d) 


conduct  child  care  research  that  is 
specifically  responsive  to  the  needs  of 
the  State  and  local  communities  within 
the  State:  (e)  develop  leadership  skills 
in  the  management  and  interpretation  of 
data:  and,  (f]  exercise  effective 
dissemination  strategies  and  means  of 
informing  policy  decisions  with 
research  results. 

G.  Submission  of  Applications 

Applicants  should  submit  an  original 
and  two  copies  of  the  complete 
application  packet.  Each  copy  of  the 
application  should  be  securely  stapled 
in  the  upper  left-hand  corner,  clipped, 
or  enclosed  in  a  quick-release  binder. 
Because  each  application  will  be 
duplicated  for  the  review  panel,  do  not 
use  non-removable  binders.  Do  not 
include  tabs,  plastic  inserts,  brochures, 
videos,  or  any  other  item  that  cannot  be 
photocopied. 

H.  Selection  Process 

The  Commissioner,  Administration 
on  Children.  Youth  and  Families,  will 
make  the  final  selection  of  the 
applicants  to  be  funded,  upon  receipt  of 
the  recommendation  of  the  Associate 
Commissioner  for  the  Child  Care 
Bureau.  Applications  may  be  funded  in 
whole  or  in  part  depending  on:  (1)  The 
rank  order  of  applicants  resulting  from 
the  competitive  review;  (2)  staff  review 
and  consultations;  (3)  the  combination 
of  projects  which  best  meets  the 
Bureau's  research  objectives;  (4)  the 
funds  available:  and  (5)  other  relevant 
considerations. 

Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions,  reporting  requirements,  the 
effective  date  of  the  award,  the  budget 
period  for  which  support  is  given,  and 
the  total  project  period  for  which 
support  is  provided. 

1.  Screening  and  Panel  Review 

Each  application  will  be  screened  to 
determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
each  of  the  priority  areas.  Applications 
from  ineligible  organizations  will  be 
excluded  from  the  review. 

a.  The  review  will  be  conducted  in 
Washington.  D.C.  Expert  reviewers  will 
include  researchers.  Federal  or  State 
staff,  child  care  administrators  and  other 
individuals  experienced  in  the  study  of 
child  care  demand  and  supply,  child 
care  delivery  systems,  welfare  and 
supportive  services,  early  child 
development  and  education,  parental 
choice  and  involvement,  and  other 
relevant  areas. 


b.  A  panel  of  at  least  three  reviewers 
will  evaluate  each  application  to 
determine  the  strengths  and  weaknesses 
of  the  proposal  in  terms  of  the  Bureau's 
research  goals  and  expectations  for  the 
prioritv  area  under  consideration, 
requirements  for  the  Project  Narrative 
Statement,  and  the  evaluation  criteria 
listed  below. 

c.  Panelists  will  provide  written 
comments  and  assign  numerical  scores 
for  each  application.  The  indicated 
point  value  for  each  criterion  is  the 
maximum  numerical  score  for  that 
criterion.  The  assigned  scores  for  each 
criterion  will  be  summed  to  yield  a  total 
evaluation  score  for  the  proposal. 

d.  In  addition  to  the  panel  review,  the 
Bureau  may  solicit  comments  from 
other  Federal  offices  and  agencies,  from 
the  states,  from  relevant  non- 
governmental organizations,  and  from 
individuals  whose  particular  expertise 
is  identified  as  necessary  for  the 
consideration  of  technical  issues  arising 
during  the  review.  Their  comments, 
along  with  those  of  the  panelists,  will  be 
considered  by  the  Bureau  in  making 
funding  decisions.  The  Bureau  will  also 
take  into  account  the  best  combination 
of  proposed  projects  to  meet  overall 
research  goals. 

2.  Funding  Date 

Grants  to  successful  applicants  will  be 
awarded  by  September  29.  2002. 

Part  II.  Priority  Area  1:  Child  Care 
Research  Scholars 

A.  Purpose 

This  priority  is  intended  to  strengthen 
the  child  care  research  infrastructure  by 
supporting  the  development  of 
researchers  with  a  grasp  of  child  care 
research  and  its  implications  for. 
policies  and  programs.  Under  this 
priority  area,  support  will  be  provided 
to  doctoral  candidates  in  conducting 
dissertation  research  on  child  care 
issues  under  the  auspices  of  the  Child 
Care  Bureau  and  the  educational 
institution  in  which  the  student  is 
enrolled.  Dissertation  research  under 
this  priority  must  support  the  Bureau's 
research  agenda  including  addressing 
important  questions  about  child  care 
that  have  implications  to  families  and 
children.  The  student  is  expected  to 
gain  experience  and  expertise  in 
theories  and  methods  related  to  child 
care,  child  development,  early 
childhood  education,  child  care 
program  administration,  or  child  care 
policy. 

B.  Number  of  Awards 

Up  to  5  scholarships  will  be  awarded. 
No  individual  educational  institution 
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will  be  funded  for  more  than  one 
candidate  unless  applications  from 
other  universities  are  scored  as  non- 
competitive by  the  expert  review  panel. 

C.  Project  Period 

The  project  period  will  be  for  a  period 
of  up  to  24  months  (9/30/02-9/29/04). 
For  24  month  projects,  the  first  12 
months  will  be  funded  through  this 
competition.  The  subsequent  year 
awards  (12  months)  will  be  considered 
on  a  non-competitive  basis  subject  to 
the  availability  of  funds  from  future 
appropriations,  satisfactory  progress  of 
the  grantee,  and  a  determination  that 
continued  funding  is  in  the  best  interest 
of  the  government.  A  subsequent  year 
award  will  not  be  approved  if  the 
student  has  graduated  by  the  end  of  the 
first  year. 

D.  Funding  Levels 

Up  to  $30,000  will  be  awarded  to  each 
successful  applicant  for  a  12-month 
budget  period.  If  the  applicant  expects 
to  receive  a  doctorate  by  the  end  of  the 
first  one-year  budget  period,  the 
application  should  request  funding  for  a 
single  grant  period. 

E.  Matching  Requirements  and  Non- 
Federal  Share 

There  are  no  matching  requirements. 

F.  Maximum  Federal  Share 

The  maximum  federal  share  is 
$30,000  for  the  first  12-month  budget 
period  and  $20,000  for  one  subsequent 
12-month  period. 

All  monies  must  be  used  for  the 
dissertation  research  including  required 
personnel  costs,  travel,  and  other 
expenses  directly  related  to  the 
research. 

G.  Eligible  Applicants 

Eligible  applicants  include 
universities  or  colleges  on  behalf  of 
doctoral  candidates  conducting 
dissertation  research  on  a  child  care 
topic  consistent  with  the  research  goals 
and  priorities  appropriate  to  child  care 
policy  described  in  Part  I  of  this 
announcement,  and  who  anticipate 
completing  the  child  care-related 
dissertation  within  the  two-year 
scholarship  period. 

To  be  eligible  to  administer  the  grant 
on  behalf  of  the  student,  the  institution 
must  be  fully  accredited  by  one  of  the 
regional  accrediting  conmiissions 
recognized  by  the  Department  of 
Education.  Although  the  faculty  advisor 
will  be  listed  as  the  Principal 
Investigator,  this  grant  is  intended  for 
dissertation  work  being  conducted  by  a 
doctoral  candidate.  Information  about 
both  the  graduate  student  and  the 


student's  faculty  advisor  is  required  as 
part  of  this  application.  Any  resultant 
grant  award  is  not  transferable  to 
another  student. 

H.  Additional  Requirements 

1.  Research  projects  may  include 
independent  studies  conducted  by  the 
doctoral  candidate  or  well-defined 
portions  of  a  larger  study  being 
conducted  by  a  principal  investigator 
holding  a  faculty  position  or  senior 
research  position  and  for  which  the 
graduate  student  will  have  primary 
responsibility. 

2.  The  student  must  be  the  author  of 
the  proposal. 

3.  The  student  must  have  progressed 
at  least  to  the  point  of  having  identified 
a  dissertation  committee. 

4.  Research  projects  must  use  sound 
quantitative  or  qualitative  research 
methodologies  or  some  combination  of 
the  two. 

5.  Given  the  size  of  these  grants, 
sponsoring  universities  and  colleges  are 
encouraged  to  waive  their  customar>' 
indirect  charges. 

6.  Each  grant  award  is  intended  to 
support  the  dissertation  work  of  a 
specific  student  (the  applicant)  and  is 
not  transferable  to  another  student. 

I.  Project  Deiscription  and  Application 
Requirements 

1.  Content  and  Format  of  Application 

Clarity  and  conciseness  are  of  utmost 
importance.  ACYF  strongly  encourages 
applicants  to  limit  their  applications  to 
100  pages,  double-spaced,  with  standard 
one-inch  margins  and  12  point  fonts. 
The  total  page  limitation  applies  to  both 
narrative  text  and  supporting  materials. 

Applicants  are  cautioned  to  include 
all  required  forms  and  materials. 
organized  according  to  the  required 
format.  (The  description  of  the  contents 
of  the  application  materials  listed  below 
is  included  in  Appendix  1  of  this 
announcement.)  The  application  packet 
must  include  the  following  items  in 
order: 

a.  Cover  Letter 

b.  Standard  Federal  Forms 

•  Standard  Application  for  Federal 
Assistance  (forms  424  and  424A) 

•  Assurances:  Non-construction 
Programs  (form  424B) 

•  Certifications  regarding  Lobbying 

•  Disclosures  of  Lobbying  Activities 

•  Certification  regarding  Drug-free 
Workplace  Requirements 

•  Certification  regarding  Debarment, 
Suspension,  and  other 
Responsibility  Matters 

•  Protection  of  Hiunan  Subjects 

•  Certification  regarding 
Environmental  Tobacco  Smoke 


c.  Table  of  Contents 

d.  Project  Abstract 

p.  Project  Narrative  Statement 
f.  Appendices 

•  Contact  Information  for  Student  and 
Faculty  Advisor 

•  Curriculum  Vitae  for  Student  and 
Faculty  Advisor 

•  Letters  of  Support  from  Advisor 

•  Official  Transcript  of  Student 
Reflecting  Courses  Completed  at  the 
Masters  and  Ph.D.  Levels 

2.  Project  Narrative  Statement 

The  project  narrative  statement 
contains  most  of  the  information  on 
which  applications  will  be 
competitively  reviewed  The  Project 
Narrative  should  be  carefully  developed 
in  accordance  with  the  research  goals 
and  expectations  described  for  the 
priority  area  in  which  the  applicant  is 
submitting  a  proposal,  the  requirements 
listed  below  and  described  in  the 
Uniform  Project  Description  (Appendix 
2  in  this  announcement),  and  the 
evaluation  criteria  described  in  section 
"I"  below 

The  following  sections  from  the 
Uniform  Project  Description  (Appendix 
2)  should  be  included  in  the  Project 
Narrative  Statement  of  applications  for 
Child  Care  Research  Scholars: 
a  Objectives  and  Need  for  Assistance 

b.  Approach 

•  Research  Design  and  Methodology 

•  Management  Plan 

c.  Additional  Information 

Organizational  Profife 

d.  Budget  and  Budget  Justification 

/  Evaluation  Criteria 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  below 
These  criteria  will  be  used  in 
conjunction  with  the  other  expectations, 
priorities  and  requirements  set  forth  in 
this  announcement  to  evaluate  how  well 
each  proposal  addresses  the  Bureau  s 
research  agenda  and  goals. 

Criterion  1  Objectives  and  Need  for 
Assistance  (maximum  of  20  points). 

•  The  extent  to  which  the  application 
reflects  a  solid  understanding  of  critical 
issues,  information  needs,  and  research 
goals. 

•  The  extent  to  which  the  conceptual 
model,  research  issues,  objectives  and 
hvpotheses  are  significant,  well 
formulated  and  appropriately  linked, 
reflect  the  Administration  for  Children 
and  Families  and  the  Child  Care 
Bureau's  research  agenda  and  priorities, 
and  will  contribute  new  knowledge  and 
understanding 

•  The  e.xtent  to  which  the  proposed 
project  framework  is  appropriate, 
feasible,  and  would  significantly 
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contribute  to  the  importance, 
comprehensiveness,  and  quality  of  the 
proposed  research. 

•  The  effectiveness  with  which  the 
proposal  articulates  the  current  state  of 
knowledge  relative  to  issues  being 
addressed,  including:  Critical 

child  care  issues  and  the  complex 
interrelationships  among  major 
variables;  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs:  how  current 
knowledge  would  be  brought  to  bear  on 
the  proposed  research;  and  how  the 
research  would  benefit  various 
audiences. 

Criterion  2:  Approach  (Research 
Design  and  Methodology)  (maximum  of 
40  points). 

The  extent  to  which  the  applicant's 
proposed  research  design: 

•  Appropriately  links  critical  research 
issues,  questions,  variables,  data 
sources,  samples,  and  analyses; 

•  Employs  technically  sound  and 
appropriate  approaches,  design 
elements  and  procedures; 

•  Reflects  sensitivity  to  technical, 
logistical,  cultural  and  ethical  issues 
that  may  arise: 

•  Includes  realistic  strategies  for  the 
resolution  of  difficulties: 

•  Adequately  protects  human 
subjects,  confidentiality  of  data,  and 
consent  procedures,  as  appropriate; 

•  Includes  an  effective  plan  for  the 
dissemination  and  utilization  of 
information  by  researchers,  policy- 
makers, and  practitioners  in  the  field; 
and, 

•  Effectively  utilizes  collaborative 
strategies,  as  appropriate  to  the  project 
goals  and  design. 

Criterion  3:  Approach  (Management 
Plan)  (maximum  of  20  points). 

The  extent  to  which  the  project 
summary  provides  a  management  plan 
that: 

•  Presents  a  sound,  workable  and 
cohesive  plem  of  action  demonstrating 
how  the  work  would  be  carried  out  on 
time,  within  budget  and  with  a  high 
degree  of  quality: 

•  Includes  a  reasonable  schedule  of 
target  dates  and  accomplishments; 

•  Presents  a  sound  administrative 
framework  for  maintaining  quality 
control  over  the  implementation  and 
ongoing  operations  of  the  study:  and. 

•  Demonstrates  the  ability  to  gain 
access  to  necessarv'  organizations, 
subjects,  and  data. 

Criterion  4:  Applicant  Profiles 
(Applicant  Qualifications  and 
Commitment)  (maximum  of  10  points). 

The  extent  to  which  the  scholar  and 
advisor: 

•  Demonstrate  competence  m  areas 
addressed  by  the  proposed  research, 


including  relevant  background, 
experience,  training  and  work  on  related 
research  or  similar  projects;  and 

•  Demonstrate  necessary  expertise  in 
research  design,  sampling,  field  work, 
data  processing,  statistical  analysis, 
reporting,  and  information 
dissemination. 

Criterion  5:  Budget  and  Budget 
Justification  (maximum  of  10  points). 

The  extent  to  which  proposed  project 
costs  are  reasonable,  the  funds  are 
appropriately  allocated  across 
component  areas,  and  the  budget  is 
sufficient  to  accomplish  the  objectives. 
The  budget  should  include  funds  to 
allow  the  research  scholar  to  participate 
in  the  2.5  day  Child  Care  Bureau 
Annual  Policy  Research  Meeting  in 
Washington.  DC. 

Part  III:  Priority  Area  2:  State  Child 
Care  Data  and  Research  Capacity 
Projects 

A.  Purpose 

The  purpose  of  this  priority  area  is  to 
assist  State  CCDF  Lead  Agencies  in 
improving  their  capacity  to  report 
reliable  required  child  care  data  to  the 
Child  Care  Bureau  and  to  improve  their 
capacity  to  conduct  policy-relevant 
research  and  analysis  in  order  to  design 
and  implement  child  care  policies  and 
programs  that  promote  positive 
outcomes  for  children,  families  and 
communities. 

The  primary  goal  is  to  create  a 
statewide  research  infrastructure  to 
better  understand  child  care  needs, 
services,  and  outcomes  for  families  in 
the  context  of  social,  economic  and 
cultural  change.  Specific  objectives 
include  to:  (1)  Improve  the  collection, 
analysis,  interpretation,  and  reporting  of 
CCDF  data:  (2)  develop  or  improve 
analytic  linkages  with  other  State  and 
local  data  systems  such  as  those 
maintained  by  child  care  licensing 
offices,  TANF  agencies,  and  resource 
and  referral  networks;  (3)  encourage 
collaborative  efforts  among  institutions 
of  higher  education,  research 
organizations,  policy  makers, 
practitioners,  and  other  stakeholders  to 
promote  high  quality  research;  (4) 
expand  the  availability  of  child  care 
research  that  is  specifically  responsive 
to  the  needs  of  States  and  local 
communities;  (5)  develop  leadership 
skills  in  management  and  interpretation 
of  data;  and  (6)  demonstrate  effective 
dissemination  strategies  and  means  for 
informing  policy  decisions  with 
research  results. 

Beginning  with  an  assessment  of  its 
current  CCDF  administrative  data 
systems  and  research  needs,  each  State 
funded  under  this  priority  area  will 


develop  and  implement  a  plan  for 
improving  its  capacity  for  data 
collection  and  analysis  and  conducting 
policy  relevant  research.  We  anticipate 
that  during  the  first  budget  period,  some 
States  may  need  to  focus  primarily  on 
enhancements  to  CCDF  reporting 
systems  to  ensure  that  their 
administrative  data  are  valid,  reliable 
and  useful  for  policy  analysis.  Other 
States,  with  more  refined  child  care  data 
systems,  will  concentrate  on  developing 
improved  capacity  to  analyze  and 
interpret  administrative  data,  conduct 
research,  and  use  data  to  inform  policy 
and  program  decisions.  Ultimately,  it  is 
hoped  that  these  efforts  will  evolve  into 
a  comprehensive  strategy  for  ongoing 
development  of  a  statewide  research 
infrastructure.  States  are  encouraged  to 
create  partnerships  with  relevant 
stakeholders  and  other  appropriate 
collaborators  to  achieve  these  outcomes. 

Applicants  must  demonstrate  the 
need  for  assistance,  commitment  to 
improving  the  State's  capacity  for  child 
care  research  and  analysis,  and  the 
potential  for  these  grant  funds  to  make 
a  difference.  Successful  grantees  are 
expected  to  establish  or  expand  a  child 
care  research,  analysis  and  coordinating 
function,  either  as  a  unit  within  State 
government  or  through  a  contractual 
relationship  with  an  outside  research 
organization  or  university.  The 
proposed  staff  of  analysts  must  have 
extensive  expertise  in  strategic 
planning,  developing  cross-disciplinary 
and  cross-agency  partnerships, 
implementing  systems  improvements, 
using  large  administrative  data  sets  for 
research  and  analysis,  and  evaluating 
the  implications  of  research  findings  for 
policy  and  program  decisions.  The  grant 
awards  will  fund  salaries  and  other 
expenses,  including  travel,  for  at  least 
two  full-time  professional  positions 
within  an  analysis  unit. 

B.  Background  Information 

The  Personal  Responsibility  and  Work 
Opportunity  Act  of  1996  made 
substantial  changes  in  the  structure  of 
Federal  child  care  assistance  by 
combining  four  major  Federal  child  care 
programs  into  the  Child  Care  and 
Development  Fund  (CCDF).  While 
States  have  significant  flexibility  in 
designing  and  implementing  child  care 
programs  under  CCDF,  they  are  required 
to  meet  certain  statutory  and  regulatory 
requirements.  Among  other 
requirements,  this  includes  the 
designation  of  a  State  Lead  Agency, 
biennial  State  CCDF  Plans  that  describe 
how  CCDF  services  will  be 
implemented,  and  the  submission  of 
aggregate  and  case-level  data  about  the 
services  provided  through  CCDF. 
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States  must  spend  at  least  70  percent 
of  their  CCDF  dollars  to  provide  child 
care  services  for  families  who  are  on  or 
transitioning  off  TANF  or  who  are  at- 
risk  of  welfare  dependency.  Through  the 
use  of  certificates  (vouchers),  eligible 
families  must  be  given  access  to  child 
care  ser\'ices  comparable  to  those 
available  to  families  who  are  not  eligible 
for  CCDF  assistance.  States  may  also 
provide  child  care  ser\'ices  through 
contracts/grants  with  providers.  In  their 
biennial  plans  to  ACF,  States  provide 
information  about  their  policies  on 
issues  such  as  family  eligibility  limits, 
co-payments,  provider  reimbursement 
rates,  and  provider  health  and  safety 
requirements. 

States  must  submit  aggregate  reports 
to  ACF  annually.  These  reports  include 
information  on  the  number  of  child  care 
providers  (by  type)  that  received 
funding  under  CCDF.  the  number  of 
children  served  by  type  of  payment  and 
child  care  services,  consumer  education, 
and  the  total  unduplicated  number  of 
children  and  families  served.  Monthly 
case-level  reports  (sample  or  full- 
population  at  State  option)  may  be 
submitted  by  States  on  a  monthly  or 
quarterly  basis.  These  reports  are 
submitted  electronically  to  ACF  via 
CONNECT:DIRECT,  a  secure  line 
administered  through  the  Social 
Security  Administration.  The  case-level 
reports  include  total  monthly  family 
income  for  determining  eligibility, 
county  of  residence,  child  gender  and 
month  and  year  of  birth,  ethnicity  and 
race  of  children,  whether  the  head  of  the 
famiily  is  a  single  parent,  sources  of 
family  income,  month/year  when  child 
care  assistance  started,  type  of  child 
care  used  and  whether  the  provider  was 
a  relative,  monthly  family  co-payment, 
monthly  amount  to  be  paid  to  the 
provider,  total  hours  of  care  in  the 
month.  Social  Security  Number  of  the 
head  of  household  (if  voluntarily 
provided),  and  reasons  for  care. 

These  aggregate  and  case-level  CCDF 
reports  are  an  important  source  of 
information  about  national.  State,  and 
local  child  care  services  and  systems 
including  child  care  supply  and 
demand.  As  the  Child  Care  Policy 
Research  Consortium  and  Research 
Partnerships  have  demonstrated,  when 
analyzed  and  readily-accessible, 
administrative  data  can  be  a  valuable 
tool  in  helping  policy  makers  make 
child  care  policy  and  program 
decisions.  Through  their  analysis  of 
CCDF  administrative  data  at  the  cross- 
State,  State,  and  local  levels,  the 
Partnerships  are  advancing  our 
knowledge  about  the  child  care  choices 
parents  make,  the  supply  of  care  in  low- 
income  neighborhoods,  practices 


believed  to  improve  care  (e.g..  provider 
accreditation,  teacher  training  and 
education,  reimbursement  rates),  the 
types  of  arrangements  used  by  low- 
income  parents,  and  their  utilization  of 
child  care  subsidies.  By  linking  CCDF 
data  with  employment,  resource  and 
referral,  and  licensing  data  sources,  the 
Partnerships  have  been  able  to  study 
such  topics  as  the  relationship  between 
availability  of  subsidized  care  and  entry 
into  the  job  market,  the  industries/ 
employers  likely  to  have  employees 
who  receive  child  care  assistance,  and 
the  interrelationships  between 
regulations  and  supply  of  care. 

However,  administrators  indicate  that 
they  face  many  barriers  to  using  child 
care  research  and  data  to  inform  their 
decisions.  In  an  exploration  of  the 
research  needs  of  State  child  care 
administrators,  the  Oregon  Child  Care 
Research  Partnership  conducted  a 
national  research  roundtable  that 
involved  a  number  of  State  child  care 
administrators.  That  study,  reported  in 
an  issue  brief.  Research  and  Child  Care 
Policy:  A  View  from  the  States,  found 
that  administrators  were  much  more 
likely  to  be  influenced  by  research 
conducted  by  their  own  agency  as 
opposed  to  an  outside  organization 
When  asked  about  barriers  to  using 
research,  administrators  most  frequently 
indicated  that  their  agency  was  not  able 
to  conduct  the  kinds  of  research  that 
would  be  useful  in  making  policy  and 
program  decisions.  The  issue  brief 
strongly  recommends  that  research 
capacity  be  developed  at  national.  State, 
and  local  levels  and  that  funds  be 
directed  to  States  to  help  States  develop 
the  infrastructure  to  conduct  child  care 
policy-relevant  research  starting  with 
the  data  required  under  Federal  CCDF 
reporting  requirements. 

Therefore,  in  this  priority  area,  the 
Child  Care  Bureau  seeks  to  work  with 
States  to  improve  the  reliability  of 
administrative  data  collected  in  the 
course  of  providing  CCDF  services,  to 
assist  States  in  improving  their  ability  to 
analyze  and  interpret  the  data  they 
collect,  and  to  encourage  State-level 
policy-relevant  research.  As  a  result. 
States  will  have  improved  information 
on  which  to  make  policy  and  program 
decisions  and,  nationally,  the  Child 
Care  Bureau  will  be  better  able  to  meet 
its  obligation  to  report  to  Congress 
regarding  the  services  provided  under 
CCDF. 

C.  Eligible  Applicants 

State  and  Territorial  Lead  Agencies 
administering  child  care  programs 
under  the  Child  Care  and  Development 
Block  Grant  (CCDBG)  of  1990  as 
amended  by  the  Personal  Responsibility 


and  Work  Opportunity  Reconciliation 
Act  of  1996  and  the  Balanced  Budget 
Act  of  1997. 

D.  Number  of  Awards 

Up  to  three  State  Child  Care  Data  and 
Research  Capacity  Grants  will  be  funded 
in  Fiscal  Year  2002.  subject  to  the 
availability  of  funds  and  results  of  the 
evaluation  process. 

E.  Project  Duration,  Funding  Levels,  and 
Budget  Periods 

State  Child  Care  Data  and  Research 
Capacity  Grants  will  be  awarded  for 
project  periods  of  up  to  three  years.  The 
Child  Care  Bureau  expects  to  invest  up 
to  S250.000  durmg  the  mitial  12-month 
funding  period  for  each  project.  Non- 
competitive applications  for 
continuation  of  State  Child  Care  Data 
and  Research  Capacity  Projects  will  be 
considered  in  fiscal  years  2003  and  2004 
with  up  to  $250,000  per  project  being 
available  for  a  12-month  period. 
Applications  for  continuation  grants 
funded  beyond  the  12-month  budget 
period,  but  within  the  .36-month  project 
period,  will  be  entertained  in  the 
subsequent  year  on  a  noncompetitive 
basis,  subject  to  the  availability  of  funds 
from  future  appropriations,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding  is 
in  the  best  interest  of  the  government. 
The  project  period  for  three-year  grants 
is  from  September  30,  2002-September 
29.  2005. 

F  Federal  Share 

To  maximize  the  Federal  investment 
in  the  State  Child  Care  Data  and 
Research  Capacity  Projects  and  in  the 
interest  of  project  sustainability,  a 
financial  commitment  by  the  applicant 
organization  (or  other  participating 
entity)  is  required  The  grantee  must 
provide  at  least  20  percent  of  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share 
Therefore,  a  project  requesting  $250,000 
per  budget  period  must  include  a  match 
of  at  least  $62,500.  (To  calculate  the  20 
percent  non-Federal  share,  divide  the 
Federal  Share  by  4.)  A  project  receiving 
the  maximum  $750,000  during  the 
three-year  project  period  must  include  a 
match  of  at  least  $187,500  for  the  three- 
vear  project  period.  The  total  requested 
budget  equals  the  Federal  plus  non- 
Federal  share.  Applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  However,  the  non-Federal 
share  may  be  in-kind  contributions, 
Grantees  will  be  held  accountable  for 
the  commitment  of  non-Federal 
resources  and  failure  to  provide  the 
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required  amount  will  result  in  a 
disallowance  of  unmatched  Federal 
funds. 

G.  Other  Financial  Requirements 

Funds  available  under  this  priority 
area  may  not  be  used  to  pay  for  e.xisting 
positions  currently  funded  using 
Federal,  State,  or  local  money.  In 
addition,  applicants  are  advised  that 
funds  under  this  priority  are  not 
intended  to  support  the  purchase  of 
computer  hardware  or  software. 

H.  Data  Ownership 

Raw  data  are  the  property  of  the 
agencv  or  organization  where  the  data 
reside.  Working  data  files  constructed 
for  research  belong  to  the  grantee  that  is 
carr\'ing-out  the  research,  but  analyses 
of  those  data  may  not  be  released 
without  the  approval  of  the  agency  that 
owns  the  original  data.  Once  a  study  has 
been  completed  and  released,  clean, 
documented  public  use  files  must  be 
prepared  and  archived  according  to 
specifications  supplied  by  the  Child 
Care  Bureau.  These  public  use  data  files 
will  be  the  property  of  the  Federal 
government  and  will  remain  in  the 
public  domain  for  secondary  analysis  by 
other  researchers. 

/.  Project  Description  and  Application 
Requirements 

1.  Contents  and  Format  of  Application 

Clarity  and  conciseness  are  of  utmost 
importance.  ACYF  strongly  encourages 
applicants  to  limit  their  application  to 
100  pages,  double-spaced,  with  standard 
one-inch  margins  and  12  point  fonts. 
The  total  page  limitation  applies  to  both 
the  narrative  text  and  supporting 
materials. 

Applicants  are  cautioned  to  include 
all  required  forms  and  materials, 
organized  according  to  the  required 
format.  (The  description  of  the  contents 
of  the  application  materials  listed  below 
is  included  in  Appendix  1  of  this 
announcement.)  The  application  packet 
must  include  the  following  items  in 
order: 

a.  Cover  Letter 

b.  Standard  Federal  Forms 

•  Standard  Application  for  Federal 
Assistance  (forms  424  and  424A) 

•  Assurances:  Non-construction 
Programs  (form  424B) 

•  Certifications  regarding  Lobbying 

•  Disclosures  of  Lobbying  Activities 

•  Certification  regarding  Drug-free 
Workplace  Requirements 

•  Certification  regarding  Debarment. 
Suspension,  and  other 
Responsibility  Matters 

•  Protection  of  Human  Subjects 

•  Certification  regarding 


Environmental  Tobacco  Smoke 

c.  Table  of  Contents 

d.  Project  Abstract 

e.  Project  Narrative  Statement 

f.  Appendices 

•  Contact  Information  for  all  Key  Staff 

•  Resumes 

•  Letters  of  Support,  if  appropriate 

•  Other 

2.  Project  Narrative  Statement 

The  project  narrative  statement 
contains  most  of  the  information  on 
which  applications  will  be 
competitively  reviewed.  The  Project 
Narrative  should  be  carefully  developed 
in  accordance  with  the  research  goals 
and  expectations  described  for  the 
priority  area  in  which  the  applicant  is 
submitting  a  proposal,  the  requirements 
listed  below  and  described  in  the 
Uniform  Project  Description  (Appendix 
2  in  this  announcement),  and  the 
evaluation  criteria  and  selection  factors 
described  in  section  "J"  below. 

The  following  sections  from  the 
Uniform  Project  Description  (Appendix 
2)  should  be  included  in  the  Project 
Narrative  Statement  of  the  application 
for  State  Child  Care  Data  and  Research 
Capacity  projects: 

a.  Objectives  and  Need  for  Assistance 

b.  Approach 

c.  Organizational  Profiles 

•  Management  Plan 

•  Staff  Qualification  and 
Commitment 

•  Organizational  Capacity  and 
Resources 

d.  Budget  and  Budget  Justification 

/.  Evaluation  Criteria 

The  following  criteria  will  be  used  to 
review  and  evaluate  each  application 
under  this  priority  area.  Eac^  of  the 
criteria  should  be  addressed  in  the 
project  description  section  of  the 
application.  The  point  values  indicate 
the  maximum  numerical  weight  each 
criterion  will  be  accorded  in  the  review 
process.  Note  that  the  highest  possible 
score  an  application  can  receive  is  100 
points. 

Criterion  1 :  Objectives  and  Need  for 
Assistance  (35  Points). 

In  this  section,  applicants  are 
expected  to  provide  a  clear  and 
comprehensive  description  of  their 
agency's  current  capacity  to  collect, 
analyze  and  report  child  care 
administrative  data.  This  description 
should  include  data  collection,  analysis 
and  reporting  required  by  the  State  and 
Federal  governments,  as  well  as  reports 
designed  for  the  legislature  and  other 
constituencies.  Applicants  are 
encouraged  to  provide  a  description  of 
the  internal  and  external  information 
needs  of  the  agency,  constituencies  for 


information,  and  the  types  of  data 
required  or  requested  by  these  agencies, 
organizations  or  groups. 

Applicants  are  expected  to  describe 
the  current  structure,  management,  and 
process  for  collecting,  analyzing  and 
reporting  data.  This  description  should 
include  a  consideration  of  the  strengths 
and  weaknesses  of  the  current  operating 
system  and  analytic  components.  The 
need  for  assistance  should  be  clearly 
stated. 

In  addition,  applicants  should 
describe  the  research  and  evaluation 
that  would  be  conducted  by  the 
proposed  analysis  unit.  Applicants  are 
encouraged  to  identify'  specific  research 
questions  to  be  addressed  by  the  unit 
and  explain  how  the  agency's  data 
systems  would  be  used  to  answer  these 
questions. 

Specific  Review  Criteria 

•  Extent  to  which  the  applicant 
describes  current  methods  and  systems 
used  by  the  agency  to  collect  and 
compile  the  child  care  data  required  by 
the  State  and  Federal  government 
(including  data  sources,  inputs,  and 
reports)  and  describes  the  strengths  and 
weaknesses  of  these  systems.  Linkages 
to  TANF,  licensing,  and  resource  and 
referral  systems  should  be  described. 

•  Extent  to  which  the  applicant 
proposes  activities  which  reflect  the 
Administration  for  Children  and 
Families  and  the  Child  Care  Bureau's 
research  agenda  and  priorities. 

•  Extent  to  which  the  applicant 
proposes  a  coherent  approach  to 
assessing  the  current  quality  of  CCDF 
data,  including  the  validity  and 
reliability  of  the  data  as  well  as  the 
procedures  and  policies  in  place  for 
collection,  analyses  and  interpretation 
of  the  data. 

•  Extent  to  which  the  applicant 
describes  the  internal  and  external 
information  needs  of  the  agency, 
constituencies  for  information,  and  the 
types  of  data  required  or  requested  by 
these  agencies,  organizations  or  groups. 

•  Extent  to  which  the  goals  and 
objectives  of  the  proposed  analysis  unit 
are  explained  clearly  and  are 
appropriate  to  this  priority  area,  i.e., 
how  the  proposed  unit  would  assist  the 
agency  in  improving  the  State's  capacity 
to  meet  internal  and  external 
information  needs  and  its  capacity  for 
data  collection,  analysis,  interpretation, 
and  reporting. 

•  Extent  to  which  the  applicant 
presents  a  clear  vision  of  the  data 
analysis  systems  to  be  developed, 
including  a  discussion  of  the  contextual 
factors  that  would  facilitate  or  hinder 
the  formation  of  the  analysis  unit. 
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•  Extent  to  which  the  applicant's 
vision  for  a  Statewide  infrastructure  for 
child  care  research  and  analysis  is  well 
conceptualized,  feasible,  and  could 
continue  evolving  after  the  project 
period  ends. 

•  Extent  to  which  the  applicant 
presents  realistic  examples  of  the 
research  questions  to  be  addressed,  the 
types  of  studies  to  be  conducted  by  the 
proposed  analysis  unit,  and  explains 
how  these  research  questions  and 
studies  relate  to  State  child  care 
research  priorities  as  well  as  the 
priorities  and  questions  outlined  in  this 
armouncement. 

•  Extent  to  which  the  applicant 
explains  how  the  proposed  research, 
evaluations  and  studies  would 
contribute  to  the  development  of 
knowledge  about  the  relationship 
between  child  care  policies  and 
programs  and  outcomes  for  children  and 
families. 

•  Extent  to  which  the  applicant 
describes  how  the  findings  from  the 
proposed  studies  would  be  used  to 
inform  policy  and  improve  the  quality 
of  services. 

•  Extent  to  which  the  applicant 
clearly  describes  the  types  of  products 
that  would  be  produced  by  the  analysis 
unit  and  the  benefits  that  the  State  and 
other  constituencies  would  derive  from 
these  reports  and  products. 

Criterion  2:  Approach  (30  Points). 

In  this  section,  applicants  are 
expected  to  describe  in  detail  how  they 
will  implement  the  proposed  analysis 
unit,  improve  the  State's  capacity  for 
collection,  analysis,  interpretation,  and 
reporting  of  data,  and  conduct  child 
care  policy-relevant  research. 
Applicants  are  advised  to  present  their 
assessment  of  the  advantages  and 
disadvantages  of  an  in-house  analysis 
unit  versus  a  contractual  partner. 
Applicants  should  describe  why  they 
have  selected  one  approach  over  the 
other.  The  justification  should  include  a 
description  of  how  the  chosen  approach 
will  integrate  current  information 
demands,  operations  and  procedures, 
management  structure,  staffing  and 
other  resources. 

Regardless  of  the  approach  selected 
{in-house  or  contractual),  the  applicant 
is  expected  to  present  an 
implementation  plan  and  describe  in 
detail  how  the  unit  will  be  established, 
managed,  operated  and  evaluated.  This 
section  should  also  include  a  plan  for 
sustaining  the  unit  after  Federal  funding 
has  ceased. 

This  section  of  the  Project  Narrative 
Statement  also  requires  that  the 
applicant  describe  the  technical 
approach  for  addressing  issues  and 
achieving  the  objectives  described  in 


Criterion  1  above.  This  should  include 
a  detailed  plan  that  identifies  goals  and 
objectives,  relates  those  goals  and 
objectives  to  the  strengths  and  weakness 
identified  regarding  the  State's  current 
methods  and  systems  used  to  collect 
and  compile  administrative  data,  and 
provides  a  work  plan  identifying 
specific  activities  necessary  to 
accomplish  the  stated  goals  and 
objectives.  The  plan  must  demonstrate 
that  each  of  the  project  objectives  and 
activities  support  the  needs  identified 
and  can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period. 

For  any  research  that  is  proposed 
within  the  project  period,  a 
methodological  discussion  must  be 
provided  that  includes  technical  details 
of  the  proposed  research  design, 
including:  (1)  Conceptual  framework  for 
the  research;  (2)  research  questions, 
hypotheses  and  variables;  (3)  data 
sources;  (4)  linkages  with  other 
research;  (5)  data  processing  and 
statistical  analysis;  and  (6)  product 
development  and  information 
dissemination.  (For  more  details,  see 
below.) 

When  specific  studies  are  proposed, 
applicants  are  asked  to  provide  a  flow 
chart  or  table  showing  the 
interrelationships  among  the  proposed 
research  issues,  questions,  variables, 
and  data  elements. 

Specific  Review  Criteria 

•  Extent  to  which  the  applicant 
presents  an  informed  assessment  of  the 
advantages  and  disadvantages  of  an  in- 
house  analysis  unit  versus  a  contractual 
partner. 

•  Extent  to  which  the  justification  for 
selecting  the  proposed  approach  is 
explained  in  detail,  including  a 
description  of  how  the  chosen  approach 
will  mesh  with  current  information 
demands,  operations  and  procedures, 
management  structure,  staffing  and 
other  resources. 

•  Extent  to  which  a  coherent 
approach  to  improving  the  quality  of 
CCDF  data  is  embedded  within  the 
scope  of  the  overall  capacity-building. 

•  Extent  to  which  the  proposed 
implementation  plan  describes  the 
function  and  scope  of  activities  and 
indicates  when  the  objectives  and  major 
activities  under  each  objective  will  be 
accomplished. 

•  Extent  to  which  the  selected 
approach  and  implementation  plan  are 
appropriate  and  feasible  and  will  build 
an  analytic  capacity  for  the  agency;  the 
description  should  present  a  feasible 
method  for  identifying  research 
priorities,  and  determining  research 
studies  to  be  conducted. 


•  Extent  to  which  the  design  for  any 
proposed  studies  appropriately  link 
critical  research  issues,  questions, 
variables,  data  sources,  samples,  and 
analyses;  employ  technically  sound  and 
appropriate  approaches;  reflect 
sensitivity  to  technical,  logistical, 
cultural  and  ethical  issues  that  may 
arise;  include  realistic  strategies  for  the 
resolution  of  difficulties;  adequately 
protect  human  subjects,  confidentiality 
of  data,  and  consent  procedures,  as 
appropriate;  include  an  effective  plan 
for  dissemination  and  utilization  of  the 
data;  and  effectively  utilize 
collaborative  strategies,  as  appropriate 
to  the  project  goals  and  design 

•  Extent  to  which  the  implementation 
plan  provides  an  appropriate  and 
feasible  method  for  institutionalizing 
and  sustaining  the  analytic  unit  after 
Federal  funding  has  ceased 

Additional  Information 

1  Conceptual  Framework  for  the 
Research 

Based  on  the  issues  and  objectives 
described  in  Criterion  1,  present  the 
conceptual  framework  for  the  proposed 
research,  including  the  approach  to  be 
taken  and  why  this  approach  was 
chosen 

2.  Research  Questions,  Hypotheses  and 
Variables 

Based  on  the  conceptual  framework 
for  the  research,  present:  (1)  Areas  of 
inquiry  to  be  explored;  (2)  specific 
research  questions  and  hypotheses;  and 
(3)  research  variables  and  constructs 
This  discussion  should  relate  back  to 
the  earlier  discussion  of  Objectives  and 
Need  (I,  2,  a)  and  lead  into  the  design 
elements  that  follow. 

3  Data  Sources  and  Sampling  Plan 

This  section  should  include  a  detailed 
plan  for  identif\'ing  data  sources  and 
obtaining  an  appropriate  sample  to 
achieve  objectives  of  the  proposed 
research. 

4.  Linkages  With  Other  Research 

If  the  proposed  project  would  involve 
linkage  with  ongoing  research,  describe 
the  ongoing  research  design  and  status, 
how  the  proposed  study  would  benefit 
from  and  contribute  to  it,  how  the 
technical  aspects  of  the  linkage  would 
be  structured  and  carried  out,  and  how 
the  linked  studies  would  address  the 
goals  of  this  announcement  Describe 
how  the  proposed  research  will  make  a 
distinct  contribution  while  building  on 
ongoing  research.  Include  a  letter  of 
cooperation  from  the  individual/ 
organization  conducting  the  research 
which  details  the  status  of  the  data 
collection,  procedures  to  ensure  data 
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quality,  timeliness  of  data  availability 
and  applicant  access. 

5.  Data  Processing  and  Statistical 
Analysis 

Include  a  detailed  plan  for  processing 
and  analyzing  data  from  all  sources 
which  illustrates  how  the  analyses  will 
meet  the  goals  of  this  research.  Discuss 
the  procedures  which  would  be  used  to 
clean  data,  ensure  data  quality,  and 
prepare  data  tapes.  Discuss  plans  for  the 
analysis  of  data,  including  units  of 
analysis,  analytic  techniques  to  be  used 
with  various  types  of  data,  statistical 
considerations  including,  but  not 
limited  to  power  analysis,  attrition, 
response  rates,  etc.,  and  the  linkage  of 
data  sets,  where  appropriate.  Describe 
documentation  of  the  final  data  set  and 
preparation  of  data  for  archiving  bv  the 
Child  Care  Bureau. 

6.  Product  Development  and 
Information  Dissemination 

Include  a  product  development 
schedule  and  information  dissemination 
plan  which  describes  the  products  to  be 
generated  during  the  course  of  this 
research  (such  as  technical  papers  or 
reports,  summaries,  briefings, 
conference  presentations,  doctoral 
dissertations,  journal  articles,  internet 
applications,  software  and  public  use 
data  tapes,  and  the  final  report). 
Describe  the  audiences  for  various 
products  and  the  dissemination 
strategies  that  will  be  employed.  Discuss 
which  products  might  be  collaboratively 
developed  or  disseminated  to  intended 
audiences. 

Criterion  3:  Organization  Profdes  (25 
Point's). 

Applicants  need  to  demonstrate  that 
they  have  the  capacity  to  implement  the 
proposed  project.  This  criterion  consists 
of  three  broad  topics:  (1)  management 
plan,  (2)  staff  qualifications  and 
commitment,  and  (3)  organizational 
capacity  and  resources. 

Management  Plan  (10  Points). 

Overview 

Applicants  are  expected  to  present  a 
sound  and  feasible  management  plan  for 
implementing  the  analysis  unit.  This 
section  should  detail  how  the  unit  will 
be  structured  and  managed,  how  the 
timeliness  of  activities  will  be  ensured, 
how  quality  control  will  be  maintained, 
and  how  costs  will  be  controlled.  The 
role  and  responsibilities  of  the  lead 
agencv  should  be  clearly  defined  and.  if 
appropriate,  applicants  should  discuss 
the  management  and  coordination  of 
activities  carried  out  by  any  partners, 
subcontractors  and  consultants 

Applicants  are  required  to  provide  a 
plan  that  describes  the  role. 


responsibilities  and  time  commitments 
of  each  proposed  staff  position, 
including  consultants,  subcontractors 
and/or  partners.  The  plan  should 
include  a  list  of  organizations  and 
consultants  who  will  work  with  the 
program  along  with  a  short  description 
of  the  nature  of  their  effort  or 
contribution. 

Applicants  are  expected  to  have  the 
project  fully  staffed  and  ready  for 
implementation  as  quickly  as  possible 
after  notification  of  the  grant  award. 
Therefore,  strategies  for  ensuring  timely 
staffing  and  implementation  should  be 
clearly  and  succinctly  presented  in  the 
management  plan.  The  narrative  should 
include  a  description  of  the  timeline  for 
hiring  and  procurement  in  the  State, 
and  methods  that  the  applicant  will  use 
to  expedite  the  process. 

Applicants  are  also  expected  to 
produce  a  timeline  that  presents  a 
reasonable  schedule  of  target  dates, 
accomplishments  and  deliverables  by 
quarter.  The  timeline  should  include  the 
sequence  and  timing  of  the  major  tasks 
and  subtasks,  important  milestones, 
reports,  and  completion  dates.  The 
proposal  should  also  discuss  factors  that 
mav  affect  project  implementation  or 
the  outcomes  and  present  realistic 
strategies  for  the  resolution  of  these 
difficulties.  For  instance,  downtime  due 
to  staff  vacancies  at  start  should  be 
reflected.  Additionally,  if  appropriate, 
applicants  should  present  a  plan  for 
training  project  staff,  as  well  as  staff  of 
cooperating  organizations. 

Specific  Review  Criteria 

•  Extent  to  which  the  management 
plan  provides  a  diagram  showing  the 
organizational  structure  of  the  project 
and  the  functional  relationships  among 
components. 

•  Extent  to  which  the  management 
plan  presents  a  realistic  approach  to 
achieving  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly-defined 
responsibilities,  timelines  and 
milestones  for  accomplishing  project 
tasks. 

•  Extent  to  which  the  roles  and 
responsibilities  of  the  lead  agency  are 
clearly  defined  and  the  time 
commitments  of  the  project  director  and 
other  kev  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

Staff  Qualifications  and  Commitment 
(10  Points). 

Overview 

In  this  section,  applicants  should 
describe  the  qualifications  of  the  project 
manager  and  key  staff,  including 
analysts  who  will  staff  the  analysis  unit 


and  the  positions  they  will  fill. 
Applicants  are  also  expected  to  describe 
the  educational  background  and 
professional  experience  of  other 
professionals  who  will  form  the 
interdisciplinary  analysis  unit  or 
organization.  (Brief  resumes  should  be 
provided.)  The  proposed  staff  should 
include  persons  with  educational 
backgrounds  and  professional 
experiences  in  early  childhood  services, 
child  development,  social  work,  public 
policy,  economics  and  other  social 
science  disciplines  such  that  the 
analysis  unit  or  organization  will  be 
able  to  conduct  research  on  a  broad 
range  of  child  care  issues  and 
approaches. 

Specific  Review  Criteria 

•  Extent  to  which  the  proposed 
project  director,  key  project  staff 
(including  analysts  to  be  hired)  and 
consultants  have  the  necessary  technical 
skill,  knowledge  and  experience  to 
successfully  carr\'  out  their 
responsibilities, 

•  Extent  to  which  staffing  is  adequate 
for  the  proposed  project,  including 
administration,  program  operations, 
data  collection  and  analysis,  reporting 
and  dissemination  of  findings. 

•  Extent  to  which  the  applicant 
demonstrates  executive  level  support 
and  commitment  from  within  the  CCDF 
Lead  Agency. 

Organizational  Capacity  and 
Resources  (5  Points). 

Overview 

Applicants  must  show  that  they  have 
the  organizational  capacity  and 
resources  to  form,  manage,  operate, 
evaluate  and  sustain  an  analysis  unit, 
including  the  capacity  to  resolve  a  wide 
variety  of  technical  and  management 
problems  that  may  occur.  If  the  proposal 
involves  partnering  and/or 
subcontracting  with  other  agencies/ 
organizations,  then  the  proposal  should 
include  an  organizational  capability 
statement  for  each  participating 
organization  documenting  the  ability  of 
the  partners  £ind/or  subcontractors  to 
carry  out  their  assigned  roles  and 
functions. 

Specific  Review  Criteria 

•  Extent  to  which  the  applicant 
organization  and  partnering 
organizations  collectively  have 
experience  and  resources  required  to 
form,  manage,  operate  and  sustain  an 
analysis  unit. 

•  Extent  to  which  the  applicant  has 
adequate  organizational  resources  for 
the  proposed  project,  including 
administration,  program  operations, 
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data  processing  and  analysis,  reporting 
and  dissemination  of  findings. 

Criterion  4:  Budget  and  Budget 
Justification  (10  Points). 

Describe  the  nature  and  extent  of 
financial  participation  from  all  sources 
during  the  proposed  project  period. 
Present  a  detailed  budget  for  each  12- 
month  interval  of  the  proposed  project 
period,  i.e..  the  12  month  budget  period 
to  be  funded  under  this  announcement 
and  subsequent  budget  periods  that  may 
be  funded  under  a  non-competing 
continuation  process.  Include  a  detailed 
budget  narrative  that  describes  and 
justifies  line  item  expenses  within  the 
object  class  categories  listed  on  the 
Standard  Form  424A.  (Line  item 
allocations  and  justification  are  required 
for  both  Federal  and  non-Federal  funds.) 
If  project  funds  will  be  subcontracted,  a 
detailed  budget  for  the  use  of  those 
funds  must  be  also  included.  In 
estimating  costs,  applicant  should 
consider  down  time  due  to  staff 
vacancies,  administrative  processes,  etc. 

The  proposed  budget  should  include 
sufficient  funding  to  cover  travel 
expenses  for  a  key  person  from  the 
project  and  the  evaluator  to  attend  two 
two-and-a-half  day  meetings  of  grantees 
in  the  Washington  DC  area  hosted  by 
the  Child  Care  Bureau.  Attendance  at 
these  meetings  is  a  grant  requirement. 

Specific  Review  Criteria 

•  Extent  to  which  the  costs  of  the 
proposed  program  are  reasonable  in 
view  of  the  activities  to  be  carried  out. 
that  funds  are  appropriately  allocated 
across  component  areas,  and  that  the 
budget  is  sufficient  to  accomplish  the 
objectives. 

•  Extent  to  which  the  applicant 
demonstrates  that  it  has  sufficient  fiscal 
and  accounting  capacity  to  ensure 
prudent  use,  proper  disbursement,  and 
accurate  accounting  of  funds. 

•  Extent  to  which  applicant's  budget 
is  sufficient  to  endure  that 
unanticipated  problems  can  be  resolved 
and  that  the  project  will  be  completed 
on  time  and  with  a  high  degree  of 
quality. 

Part  rv.  Appendices 

A.  Appendix  1 :  Contents  and  Format  of 
the  Application 

Clarity  and  conciseness  are  of  utmost 
importance.  ACYF  strongly  encourages 
applicants  to  limit  their  applications  to 
100  pages,  double-spaced,  with  standard 
one-inch  margins  and  12  point  fonts. 
This  includes  the  entire  Project 
Narrative  Statement  including  text, 
tables,  charts,  graphs,  resumes, 
corporate  statements  and  appendices. 

Applicants  are  encouraged  to  include 
all  required  forms  and  materials, 


organized  according  to  the  required 
format.  The  application  packet  must 
include  the  following  items  in  order; 

1 .  A  cover  letter  that  includes  the 
announcement  number,  priority  area 
and  contact  information. 

2.  Standard  Federal  Forms. 

a.  Standard  Application  for  Federal 
Assistance  (SF  424  fact  sheet  and  SF 
424A)  must  be  included  with  the 
application. 

b.  Standard  Form  424B.  "Assurances: 
Non-Construction  Programs." 
Applicants  must  sign  and  return  the 
Standard  Form  424B  with  their 
applications. 

c.  Certifications  Regarding  Lobbying. 
Applicants  must  provide  a  certification 
regarding  lobbying  when  applying  for 
an  award  in  excess  of  Si 00.000, 
Applicants  must  sign  and  return  the 
certification  w'ith  their  applications. 

d.  Disclosure  of  Lobbying  Activities. 
Applicants  must  disclose  lobbying 
activities  on  the  Standard  Form  LLL 
when  applying  for  an  award  in  excess 
of  SlOO.OOO.  Applicants  who  have  used 
non-Federal  funds  for  lobbying 
activities  in  connection  with  receiving 
assistance  under  this  announcement 
shall  complete  a  disclosure  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if 
applicable,  with  their  applications. 

e.  Certification  Regarding  Drug-Free 
Workplace  Requirements.  Applicants 
must  make  the  appropriate  certification 
of  their  compliance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification 
with  the  application. 

f.  Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters.  Applicants  must  make  the 
appropriate  certification  that  they  are 
not  presently  debarred,  suspended,  or 
otherwise  ineligible  for  an  award.  B\' 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

g.  Protection  of  Human  Subjects: 
Assurance,  Identification.  Certification, 
and  Declaration. 

h.  Certification  Regarding 
Environmental  Tobacco  Smoke 
Applicants  must  make  the  appropriate 
certification  of  their  compliance.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

3.  For-profit  entities  wishing  to 
receive  a  grant  directly  must  provide  a 
letter  indicating  their  willingness  to 
waive  their  fees.  Non-profit 
organizations  must  submit  proof  of  non- 


profit status  in  the  application  at  the 
time  of  submission.  The  applicant  can 
demonstrate  proof  of  nun-profit  status  in 
any  one  of  three  \vays; 

a.  By  providing  a. copy  of  the 
organization's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c3)  of  the  IRS  code; 

b.  By  providing  a  copy  of  the 
currently  valid  IRS  tax  exemption 
certificate;  or 

c.  By  providing  a  copy  of  the  articles 
of  incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

4.  Executive  Order  12372— Single 
Point  of  Contact. 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs  ".  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Sen'ices  Program  and  Activities'!.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii.  Idaho.  Kansas, 
Louisiana,  Massachusetts.  Minnesota, 
Montana.  Nebraska.  New  lersey.  Ohio. 
Oklahoma,  Oregon.  Pennsylvania.  South 
Dakota.  Tennessee.  Vermont.  Virginia, 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  twenty- 
four  jurisdictions  need  take  no  action 
regarding  E.O.  12372  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  'Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424.  item  16a 

Under  45  CFR  100, 8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
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Additionally.  SPOCs  are  requested  to 
clearlv  differentiate  between  mere 
advisory-  comments  and  those  official 
State  process  recommendations  that 
mav  trigger  the  accommodation  or 
explain  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Alece  Morgan.  Office  of 
Grants  Management,  370  L'Enfant 
Promenade,  S\V..  DC  20447.  Attn:  Child 
Care  Policy  Research  Discretionary 
Grants.  A  list  of  the  Single  Points  of 
Contact  (SPOCs)  for  each  State  and 
Territory  can  be  found  on  the  following 
web  site:  http://n-\viv.whitehouse.gov/ 
omb/ grants/ spoc.html. 

5.  Table  of  Contents 

6.  Project  Abstract  (not  to  exceed  one 
page)  for  use  in  official  briefings, 
decision  packages,  and  public 
announcement  of  awards. 

7.  Project  Narrative  Statement  (See 
instructions  in  Appendix  2  and 
Evaluation  Criteria  for  each  Priority 
described  in  this  announcement.) 

8.  Appendices:  All  supporting 
materials  and  documents  should  be 
organized  into  appropriate  appendices 
and  securely  bound  in  to  the  application 
package.  Applicants  are  reminded  that 
the  total  page  limitation  applies  to  both 
narrative  text  and  supporting  materials. 

a.  Contact  Information  for  all  Kev 
Staff 

b.  Resumes 

c.  Letters  of  Support,  if  appropriate 

d.  Other 

9.  Number  of  Copies  and  Binding:  An 
original  and  two  copies  of  the  complete 
application  packet  must  be  subm.ilted. 
Each  copy  of  the  application  should  be 
securely  stapled  in  the  upper  left-hand 
comer,  clipped,  or  secured  at  the  top 
with  a  two-hole  punch  fastener.  Because 
each  application  will  be  duplicated  for 
the  review  panel,  do  not  use  non- 
removable binders.  Do  not  include  tabs, 
plastic  inserts,  brochures,  videos,  or  any 
other  items  that  cannot  be  photocopied. 

B.  Appendix  2:  Uniform  Project 
Description 

Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 


provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

General  Instructions 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Cross  referencing  should  be 
used  rather  than  repetition.  Supporting 
information  concerning  activities  that 
will  not  be  directlv  funded  by  the  gremt 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
funded  activity  should  be  placed  in  an 
appendix. 

Pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 
reference. 

Introduction 

Applicants  required  to  submit  a  full 
project  description  shall  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions  and  the  specified 
evaluation  criteria.  The  instructions  give 
a  broad  overview  of  what  your  project 
description  should  include  while  the 
evaluation  criteria  expands  and  clarifies 
more  program-specific  information  that 
is  needed. 

Project  Summary/Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

Objectives  And  Need  For  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiarv  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 


Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  targe't  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
•'collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Evaluation 

Provide  a  narrative  addressing  how 
the  results  of  the  project  and  the 
conduct  of  the  project  will  be  evaluated. 
In  addressing  the  evaluation  of  resuhs, 
state  how  you  will  determine  the  extent 
to  which  the  project  has  achieved  its 
stated  objectives  and  the  extent  to 
which  the  accomplishment  of  objectives 
can  be  attributed  to  the  project.  Discuss 
the  criteria  to  be  used  to  evaluate 
results,  and  explain  the  methodology 
that  will  be  used  to  determine  if  the 
needs  identified  and  discussed  are  being 
met  and  if  the  project  results  and 
benefits  are  being  achieved.  With 
respect  to  the  conduct  of  the  project, 
define  the  procedures  to  be  employed  to 
determine  whether  the  project  is  being 
conducted  in  a  manner  consistent  with 
the  work  plan  presented  and  discuss  the 
impact  of  the  project's  various  activities 
on  the  project's  effectiveness. 

Additional  Information 

Following  are  requests  for  additional 
information  that  need  to  be  included  in 
the  application: 
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Staff  And  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants.  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  .Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that 
support  the  project  proposed  for 
funding.  All  submissions  should  be 
included  in  the  application  OR  by 
application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs*,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 


justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification. 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories:  second  column.  Federal 
budget:  next  column(s).  non-Federal 
budget(s).  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

/us<j/i'ra(/on:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
bv  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  emplovee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance.  FICA.  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s).  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  S5.000  (NOTE: 
Acquisition  cost  means  the  net  invoice 


unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications. 
attd(  hments.  accessories,  or  auxiliar\' 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specif\-  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 

Description:  Cosis  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary'  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
bv  the  applicant,  should  be  included 
under  this  categorv. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients.  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justif\'  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at 
100.000).  Recipients  might  be  required 
to  make  available  to  .ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  nf  the  project  to  another  agen<'y. 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
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required  supporting  information  referred  to 
in  these  instructions. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Heallii  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Nonfederal  Resources 

Description:  Amounts  of  non-Federal 
resoiiTces  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 


Dated:  April  25,  2002. 
lames  A.  Harrell, 

Dcpiitv  Commi'isioner.  Administration  on 
Children.  Youttj  and  Families. 
IFR  Doc.  02-10781  Filed  4-30-02;  8:45  am] 
BILLING  CODE  4184-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice.  

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anesthetic  and 
Life  Support  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  16,  2002,  from  8  a,m.  to  5 
p.m. 

Location:  Holiday  Inn,  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Kimberly  Littleton 
Topper,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  (for 
express  delivery,  5630  Fishers  Lane,  nn. 
1093)  Rockville.  MD  20857,  301-827- 
7001,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12529.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
specific  issues  in  the  development  of 
pharmaceuticals  for  the  treatment  of 
neuropathy  and  neuropathic  pain.  Areas 
for  discussion  will  include  duration  of 
clinical  trials,  evaluation  of  nerve 
function,  value  of  electrophysiological 
endpoints,  appropriate  clinical 
endpoints,  and  appropriateness  of 
general  and  specific  claims. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  10,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 


desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  10,  2002.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kimberly 
Topper  at  least  7  days  in  advance  of  thB 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  24.  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
[PR  Doc.  02-10708  Filed  4-30-02;  8:45  am] 
BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  acconmiodations,  should 
notify  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Date:  May  9.  2002. 

Time.- 1  p.m.  to  4  p.m. 

Agenda:To  debrief  on  April  2002  meeting 
and  to  get  updates  from  the  Working  Groups. 

Place:  6116  Executive  Blvd..  Rockville.  MD 
20852,  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Lee,  Executive 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Suite 
300  C,  Bethesda,  MD  20892.  301/594-3194. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  b\'  Ihn  nnicw  and 
funding  CA'cle, 

Information  is  also  availahlt?  on  the 
Institute's/Center's  home  page: 
dcainfo.nlh.gov'advit,on'd(  lg/d(li>.hlw. 
where  <m  agenda  and  an\  addition_al 
information  lor  the  meeting  will  he  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93. .392.  Cancer  Construe  lion: 
9.3.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cam  er  Detection  and 
Diagnosis  Researc  h;  93.39,5,  Cant  er 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  .April  23.  2002. 
La  Verne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc,  02-10675  Filed  4-30-02:  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
March  28,  2002,  12  p.m.  to  March  28, 
2002,  1  p.m.,  Neuroscience  Center, 
National  Institutes  of  Health,  6001 
Executive  Blvd.,  Bethesda,  MD,  20892 
which  was  published  in  the  Federal 
Register  on  March  29,  2002,  67  FR 
15219. 

The  meeting  will  be  held  on  April  15, 
2002  at  2  p.m.  at  the  Neuroscience 
Center.  The  meeting  is  closed  to  the 
public. 

Dated:  .April  23.  2002, 
LaVeme  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-10667  Filed  4-30-02:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases;  Notice 
Of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  nf  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xamf  of  Cummiltf'c:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
.Special  Emphasis  Panel,  Loan  Repayment, 

Datp  May  14.  2002 

Time:  1  p.m,  to  2:30  p,m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Boulevard,  Room  752,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Frant  isi  o  O  C^alvo,  Chief, 
Review  Branch.  DEA,  NIDDK,  Room  752, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892- 
6600   (301)  594-8897. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.847.  Diabetes  Endocrinology 
and  Metabolic  Research,  93.848,  Digestive 
Diseases  and  Nutrition  Research;  93.849, 
Kidney  Diseases,  Urology  and  Hematology 
Research,  National  Institutes  of  Health,  HHS] 

Dated:  April  23.  2002, 
LaVeme  Y,  Stringfieid, 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

[FR  Doc.  02-10668  Filed  4-30-02:  8:45  ami 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.SC.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notif\'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 


discussions  could  disclose  confidential 
trade  secrets  or  commerrial  propertv 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B 
Subcommittee, 

Dofe,  June  18,  2002, 

Open:  8  a,m,  to  8:30  a,m. 

Agenda:To  review  procedures  and  discuss 
policy, 

Pla'ce:  Canterbury  Hotel,  780  Sutter  Street. 
San  Francisco,  CA  94109. 

Closed:  8:30  a.m.  to  adjournment 

Agenda:To  review  and  evaluate  grant 
applications 

P/ore:  Canterbury  Hotel,  780  Sutter  Street. 
San  Francisco,  CA  94109. 

Contact  Person:  Michele  L.  Barnard. 
Scientific  Review  Administrator,  Review 
Branch.  DEA  NIDDK.  National  Institutes  of 
Health.  Room  657.  6707  Democracy 
Boulevard.  Bethesda.  MD  20892  301/594- 
8898. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93,848,  Digestive  Diseases  and  Nutrition 
Research:  93  849  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  23.  2002, 
LaVerne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
[FR  Doc   02-10669  Filed  4-30-02;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAAA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reas(jnabie  accommodations,  should 
nntifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
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552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Alcohol  Abuseand 
Alcoholism,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NIAA.A. 

Date:  lune  6.  2002. 

Open:  7:45  a.m.  to  8  a.m. 

Agenda:  To  Discuss  .^dmi^ist^ative 
Details. 

Place:  Parklawn  Building,  The  Potomac 
Conference  Room.  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Closed:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  the 
Laboratory  of  Molecular  and  Cellular 
Neurobiology,  and  the  Section  on  Liver 
Biology.  Laboratory  of  Physiologic  Studies. 

Place:  Parklavk'n  Building,  The  Potomac 
Conference  Room.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Contact  Person:  Brenda  L.  Sandler,  Chief 
.\dministrative  Management  Branch.  Div  of 
Intramural  Clinical  and  Biological  Research. 
Building,  31.  Room  1B58.  Bethesda.  MD 
20892-2088,  301-496-9843, 
Sandlerb@niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  April  23.  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10670  Filed  4-30-02;  8:45  am] 
BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Rtaeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  R21  REVIEW  PA-99-131. 

Date:  May  9.  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  to  review  and  4valuate  grant 
applications. 

Place:  Willco  Building.  Suite  409,  6000 
Executive  Boulevard,  Rockville.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Sathasiva  B.  Kandasamy. 
PhD.  Scientific  Review  Administrator, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs.  National  Institute  on 
Alcohol,  Abuse  and  Alcoholism.  6000 
Executive  Blvd..  Suite  409,  Bethesda.  MD 
20892-7003. (301)  443-2926. 
skandasa@mall.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  .Mcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  In.stitutes  of  Health.  HHS) 

Dated:  April  23.  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-10671  Filed  4-30-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


.\ame  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Vitamin  A  and  Zinc; 
Prevention  of  Pheumonia — Supplement. 

Date:  May  3.  2002. 

Time:  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd  5th  Floor, 
Rockville.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Gopal  M.  Bhatnagar.  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  National 
Institutes  of  Health.  PHS.  DHHS.  9000 
Rockville  Pike.  6100  BIdg.,  Room  5E01. 
Bethesda.  MD  20892.  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS). 

Dated:  April  23,  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10673  Filed  4-30-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  ZGM-MBRS-1-02. 

Date:  May  6.  2002. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Room  lAS-13.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 
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Contact  Pt^rson:  Helen  R.  Sunshine.  PhU. 
Chief.  Office  of  Scientific.  Review.  NIGMS, 
Natcher  Building.  Room  lAS-13,  Bethe.sda. 
MD  20892.  (30lf  594-28H1. 

This  notice  is  being  published  less  than  15 
da\s  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  b\  tlie  review  and 
funding  cycle. 

(C^rftalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  9,'i.:375.  Minorit\'  Biomedical 
Research  Support.  93.821,  Cell  Biology  and 
Biophysif.s  Research;  93,8,59.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research.;  93.862.  Genetic:s  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96. 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated;  April  23.  2002. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10674  Filed  4-30-02;  8:45  am] 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  U,S.C.. 
as  amejided.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do^R.  May  6,  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  MH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack.  PhD. 
Scientific  Review  .-Kdministrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  A\50. 
.MSC  7804.  Bethesda.  MD  20892.  (301)  43,5- 
1719. 

This  notice  is  being  published  less  than  1.5 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

S'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 


9  (50)  Electronii  Review  Administration 
RFA. 

Date:  May  31.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

P/nre;  Holida\  Inn.  8120  Wisconsin 
Avenue,  Bethesda.  MD  2UH14 

Contact  Person:  Bil-I  Bunnag.  PhD, 
Scientific;  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5124. 
MSC  7854.  Bethesda.  MD  20892-7854,  (301) 
435-1177.  bunnagb@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306-.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health.  HHS) 

Dated;  April  23.  2002. 
LaVerne  J,  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-10672  Filed  4-30-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
action:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Ser\.'ices  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboraton,'"s  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  under  the  Guidelines, 

If  any  laboratorv-  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter 

This  notice  is  also  available  on  the 
internet  at  the  following  Web  sites; 
http:/ /workplace. samhsci. gov  and  http:// 
^^^■\\'.d^ugf^ee\vo^kplacp.go\^ 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs.  5600 
Fishers  Lane,  Rockwall  2  Building, 


Room  815.  Rockville,  Marvland  20857; 
Tel.;  (301)  443-6014.  Fa\;'(301)  443- 
3031 

SUPPLEMENTARY  INFORMATION: 

Mandatorv  Guidelines  fur  Federal 
workplace  Drug  Testmg  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laborator\'  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratorv  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerlv  HHS MDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories 
8901  W  Lincoln  Ave. 
West  Allis.  WI  53227 
414-328-7840/800-877-7016 
(Formerly:  Bayshore  Clinical  Laboratory) 

ACM  Medical  Laboratory,  Inc. 
160  Elmgrove  Park 
Rochester,  NY  14624 
716-429-2264 

Advanced  Toxicology  Network 

3560  .'Kir  Center  Cove,  Suite  101 

Memphis,  TN  381 18 

901-794-5770/888-290-1150 

Aegis  .Analytical  Laboratories.  Inc. 

345  Hill  Ave. 

Nashville,  TN  37210 

615-255-2400 

.■\lliance  Laboratory  Services 

3200  Burnet  Ave. 

Cincinnati,  OH  45229 

513-58.5-9000 

(Formerlv;  lewish  Hospital  of  Cincinnati, 

Inc.)' 
.American  Medical  Laboratories,  Inc. 
14225  Newbrook  Dr. 
Chantillv.VA  20151 
703-802-6900 

Associated  Pathologists  Laboratories.  Inc. 
4230  South  Burnham  Ave.,  Suite  250 
Las  Vegas,  NV  89119-5412 
702-73.3-7866/800-433-2750 

Baptist  Medical  Center — Toxicology 

Laboratory 
9601  1-630,  Exit  7 
Little  Rock.  AR  72205-7299 
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.50 1-202-2  783 

(Formerly:  Forensir,  Toxicology  Laboratory 

Baptist  Medical  Center) 
Clinical  Laboraton-  Partners.  LLC 
120  East  Cedar  St. 
Newington,CT06111 
HBO-fiOfi-ailfi 
(Fornierlv;  Hartford  Hospital  Toxicology 

Laboratory) 
(Clinical  Reterence  Lab 
M.Vi  Quivira  Rd. 
Lenexa.  KS  fi(i2 13-2802 
H00-44.S-B017 
Cox  Health  Systems,  Department  of 

Toxu  ology 

142.)  North  lefterson  Ave. 
Springfield.  .MO  H5802 
800-876-36.^2/4 17-269-3093 
(Formerly:  Cox  Medical  Centers) 
Diagnostic  Services  Inc..  dba  DSl 
12700  VVestlinks  Drive 
Fort  Mvers.  FL  33913 
941-561-8200/800-735-.5416 

Doctors  Laboratory.  Inc: 

P.O.  Box  2ei58.  2906  Iiilia  Dr. 

Valdosta.C.A  31602 

912-244-4468 

DrugProof.  Diyison  of  Dynacare 

543  South  Hull  St, 

Montgomery.  AL  36103 

a88-777-q497'334-24 1-0522 

(Formerly:  .Mabama  Reference  Laboratories. 

Inc.)" 
DrugProof.  Diyision  of  Dynacare/Laboratory 

of  Pathology.  LLC 
1229  Madison  St..  Suite  500.  Nordstrom 

Medii:al  Tower 
Seattle.  W A  98104 
206-386-2672 '800-898-0 1 80 
(Formerly:  Laboratory  of  Pathology  of  Seattle. 

Inc..  DrugProof.  Diyision  of  Laboratory  of 

Pathology  of  Seattle.  Inc.) 

UrugScan.  Inc. 

P.O.  Box  2969.  1119  Mearns  Rd. 

Warminster.  PA  18974 

215-674-9310 

Dynacare  Kasper  .Medical  Laboratories* 

14940-123  Aye. 

Edmonton.  .Mberta 

Canada  T3V  1B4 

780-451-3702/800-661-9876 

ElSohh  Laboratories.  Inc. 
5  Industrial  Park  Dr. 
Oxford,  MS  38655 
662-236-2609 

Express  .^nalytical  Labs 

3405  7th  .Ayenue,  Suite  106 

Marion.  lA  52302 

319-377-0500 

Gamma-Dvnacare  Medical  Laboratories* 

.A  Diyision  of  the  Gamma-Dynacare 

Laboratory  Partnership 
245  Pall  Mall  St 
London.  ONT 
Canada  N6A  1P4 
519-679-1630 

General  Medical  Laboratories 
36  South  Brooks  St. 
Madison.  W'l  53715 
608-267-6267 

KjoU  Laboratory  Specialists.  Inc. 
nil  Newton  St. 
Gretna.  LA  70053 


504-361-8989/800^33-3823 
(Formerly:  Laboratory  Specialists.  Inc.) 

LabOne.  Inc. 

10101  Renner  BKd. 

Lenexa.  KS  66219 

913-888-3927/800-728-4064 

(Formerly:  Center  for  Laboratory  Services,  a 

Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America  Holdings 
7207  N.  Gessner  Road 
Houston.  TX  77040 
713-856-8288/800-800-2387 

Laboratory  Corporation  of  Ameri(  a  Holdings 

69  First  Ave. 

Raritan,  N|  08869 

908-526-2400/800-437-4986 

(Formerly:  Roche  Biomedical  Laboratories. 

Inc.) 
Laboratory  Cor[)oration  of  .America  Holdings 
1904  Alexander  Drive 
Research  Triangle  Park.  NC  27709 
919-572-6900/800-833-3984 
(Formerly:  LabCorp  Occupational  Testing 

Services,  Inc.,  CompuChem  Laboratories. 

Inc.; 
CompuChem  Laboratories.  Inc..  .\  Subsidiary 

of  Roche  Biomedical  Laboratory;  Roche 

CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 

Group) 
Laboratory  Corporation  of  .Xmerica  Holdings 
10788  Roselle  Street 
San  Diego,  CA  92121 
800-882-7272 
(Formerly:  Poisonlab,  Inc.) 
Laboratory  Corporation  of  America  Holdings 
1 120  Stateline  Road  West 
Southaven.  MS  38671 
866-827-8042/800-233-6339 
(Formerly:  LabCorp  Occupational  Testing 

Services.  Inc.,  .MedExpress/National 

Laboratory  Center) 
Marshfield  Laboratories 
Forensic  Toxicology  Laboratory 
1000  North  Oak  Ave. 
Marshfield,  WI  54449 
715-389-3734/800-331-3734 

MAXXAM  Analytics  Inc.' 

5540  McAdam  Rd. 

Mississauga.  ON 

Canada  L4Z  IPI 

905-890-2555 

(Formerly:  NOVAMANN  (Ontario)  Inc.) 

Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology 
3000  Arlington  .^ve. 
Toledo.  OH  43699 
419-383-5213 

MedTox  Laboratories,  Inc. 
402  W.  County  Rd.  D 
St.  Paul.  MN  55112 
651-636-7466/800-832-3244 

MetroLab-Legacv  Laboratory  Services 
1225  NE  2nd  Ave. 
Portland.  OR  97232 
503-41.3-5295/800-950-5295 

Minneapolis  Veterans  .Affairs  Medical  Center 
Forensic  Toxicology  Laboratory 

1  Veterans  Drive 
Minneapolis.  Minnesota  55417 
612-725-2088 
National  Toxicology  Laboratories,  Inc. 

1100  California  Ave. 


Bakersfield.  CA  93304 
661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of  NWT 

Inc. 
1141  E.  3900  South 
Salt  LakeCilv.  CT  84124 
801-293-2300  /  800-322-3361 
(Formerly;  NWT  Drug  Testing.  NorthWest 

Toxicology.  Inc.) 
One  Source  Toxicology  Laboratory.  Inc. 
1705  Center  Street 
Deer  Park.  TX  7753B 
713-920-2559 
(Formerly;  University  of  Texas  Medical 

Branch.  Clinical  Chemistry  Division; 

UTMB 
Pathology -Toxicology  Laboratory) 

Oregon  Medical  Laboratories 

P.O.  Box  972.  722  East  1 1th  Ave. 

Eugene.  OR  97440-0972 

541-687-2134 

Pacific  Toxicology  Laboratories 

6160  Variel  Ave. 

Woodland  Hills.  CA  91367 

818-598-3110/800-328-6942 

(Formerly;  Centinela  Hospital  .Mrport 

Toxicology  Laboratory 
Pathology  Associates  Medical  Laboratories 
110  West  Cliff  Drive 
Spokane.  WA  99204 
509-755-8991/800-541-7891x8991 

PharmChem  Laboratories.  Inc. 

4600  N.  Beach 

Haltom  City.  TX  76137 

817-605-5300 

(Formerly:  PharmChem  Laboratories.  Inc., 

Texas  Division;  Harris  Medical 

Laboratory) 
Physicians  Reference  Laboratory 
7800  West  110th  St. 
Overland  Park,  KS  66210 
913-339-0372/800-821-3627 

Quest  Diagnostics  Incorporated 

3175  Presidential  Dr. 
.Atlanta.  GA  30340 
770-452-1590 
(Formerly;  SmithKline  Beecham  Clinical 

Laboratories,  SmithKline  Bio-Science 

Laboratories) 
Quest  Diagnostics  Incorporated 
4770  Regent  Blvd. 
Irving.  TX  75063 
800-842-6152 
(Moved  from  the  Dallas  location  on  03/31/01: 

Formerly:  SmithKline  Beecham  Clinical 

Laboratories.  SmithKline  Bio-Science 

Laboratories) 
Quest  Diagnostics  Incorporated 
400  Egypt  Rd. 
Norristown.  PA  19403 
610-631^600/877-642-2216 
(Formerly;  SmithKline  Beecham  Clinical 

Laboratories,  SmithKline  Bio-Science 

Laboratories) 
Quest  Diagnostics  Incorporated 
506  E.  State  Pkwy. 
Schaumburg,  IL  60173 
800-669-6995/847-885-2010 
(Formerly:  SmithKline  Beecham  Clinical 

Laboratories,  International  Toxicology 

Laboratories) 
Quest  Diagnostics  Incorporated 
7600  Tyrone  Ave. 
Van  Nuys,  CA  91405 
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818-98C)-2.t20/800-877-2.t20 
(Formt'rl\ :  SmithKline  Beecham  Clinical 
Laboratories) 

Scientific  Testing  Laboratories.  Inc. 

463  Southlake  Blvd. 

Richmond.  VA  232.16 

804-3  78-9  K30 

S.E.D.  Medical  Laboratories 

5601  Office  Blvd. 

Albucjuerquo.  .\M  87109 

505-727-6300/80()-999-,'5227 

South  Bend  Medif:al  Foundation.  Inc. 
.530  \.  Latavetle  Blvd. 
South  Bend.  IN  46601 
219-234-4176 

Southwest  Laboratories 
2727  VV.  Baseline  Rd. 
Tempe.  AZ  8.t283 
602-438-8.i07 '800-279-0027 

Sparrow  Health  System 

Toxicology  Testing  Center.  St.  Lawrence 

C^ampus 
1210  W.  Saginaw 
Lansing.  Ml  4891. t 
517-377-0,120 
(Formerlv:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthonv  Hospital  Toxicology  Laboratory 
1000  N.  Lee  St. 
Oklahoma  City.  OK  73101 
40.5-272-7052 

Toxicology  &  Drug  Monitoring  Laboratory 
University  of  Missouri  Hospital  &  Clinics 
2703  Clark  Lane.  Suite  B,  Lower  Level 
Columbia.  MO  R52U2 
573-882-1273 

Toxicology  Testing  Service.  Inc. 

5426  N.W!  79th  Ave. 

Miami.  FL  33166 

305-593-2260 

Universal  Toxicologv  Laboratories  (Florida). 

LLC 
5361  N\V  33rd  Avenue 
Fort  Lauderdale.  FL  33309 
954-717-0300.  800-419-7187x419 
(Formerly:  Integrated  Regional  Laboratories. 

Cedars  Medical  Center.  Department  of 

Pathology) 
Universal  Toxicologv  Laboratories,  LLC 
9930  \V.  Highwav  80 
Midland.  TX  79706 
915-561-8851/888-953-8851 

L'S  .Army  Forensi(  Toxicology  Drug  Testing 

Laboratory 
Fort  Meade.  Building  2490 
Wilson  Street 

Fort  George  G.  Meade,  MD  20755-5235 
301-677-7085 


*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratorv  .-Xccreditation 
Program  for  Substance  Abuse  (L.\PSA) 
effective  .May  12.  1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  I'.S.  Department  of 
Transportation  (DOT)  regulations,  .-^s  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 


DHHS'  National  Laboratory  Certification 

Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratorv  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratorv  (FR.  16  |uly  1996) 
as  meeting  the  minimum  standards  of  the 
"Mandatory  Guidelines  for  \Vorkplac:e  Drug 
Testing'  {59  FR.  9  |une  1994.  Pages  29908- 
29931).  After  receiving  the  DOT  certification. 
the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  certified  laboratories 
and  partit  ipale  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Execiitiw  Officer.  Substanrn  Abusf  and 
Mental  Health  Senlces  Administration. 
|FR  Doc.  02-10684  Filed  4-30-02;  8:45  am) 

BILLING  CODE  4160-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Correction  of  Application  Deadline  for 
the  Grant  Program,  Targeted  Capacity 
Expansion:  Meeting  the  Mental  Health 
Services  Needs  of  Older  Adults  (SM 
02-009) 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  DHHS. 
ACTION:  Correction  of  Application 
Deadline  for  the  grant  program. 
Targeted  Capacity  Expansion:  Meeting 
the  Mental  Health  Senices  Seeds  of 
Older  Adults  iSM  02-0091. 


SUMMARY:  This  notice  is  to  inform  the 

public  that  the  application  deadline 
published  on  April  23.  2002.  for  the 
grant  program,  Targeted  Capacity 
Expansion:  Meeting  the  Mental  Health 
Senices  Xeeds  of  Older  Adults  iSM  02- 
009),  is  incorrect.  The  correct 
application  deadline  is  June  19.  2002. 
PROGRAM  CONTACT:  For  questions  about 
the  due  date  for  this  program  or  other 
program  issues  relating  to  this  program, 
contact:  Betsy  McDonel  Herr.  Ph.D., 
Social  Science  Analyst.  Center  for 
Mental  Health  Services,  SAMHSA. 
Room  nC-22,  5600  Fishers  Lane. 
Roclcville.  MD  20857.  (301)  594-2197. 
(301)  443-0541  (FAX)  E-mail: 
bmcdonel@samhsa.gov. 

Dated:  April  25.  2002. 
Richard  Kopanda. 

Executive  Officer.  SAMHSA. 

(FR  Doc.  02-10709  Filed  4-30-02;  8:45  am] 

BILLING  CODE  4162-2(Myi 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Availability 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  that  a  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  (CCP/EA) 
for  Crescent  Lake  National  Wildlife 
Refuge  (Refuge)  is  available  for  review 
and  comment.  This  CCP/EA.  prepared 
pursuant  to  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997  and 
the  National  Environmental  Policy  Act 
of  1969.  describes  how  the  U.S.  Fish 
and  Wildlife  Service  intends  to  manage 
the  Refuge  for  the  next  15  years. 
DATES:  Please  submit  comments  on  the 
Draft  CCP/EA  on  or  before  Mav  31. 
2002. 

ADDRESSES:  Comments  on  the  Draft 
C("P  E.A  shduld  be  addressed  to:  Steve 
Knode.  Project  Leader,  U.S.  Fish  and 
Wildlife  Service.  Crescent  Lake  National 
Wildlife  Refuge  Complex.  115  Railway 
Street.  Suite  Cl09,  Scottsbluff.  NE 
69.361-3190, 

FOR  MORE  INFORMATION  CONTACT:  Steve 
Knode.  Prriiett  Leader  I'.S.  Fish  and 
Wildlife  Service.  Cj'escent  Lake  National 
Wildlife  Refuge  Complex. 115  Railway 
Street.  Suite  C109.  Scottsbluff.  NE 
69361  (308)  635-7851; fax  (308)  635- 
7841;  or  John  Esperance.  Branch  Chief. 
Branch  of  Land  Protection  Planning.  PO 
Bon  254H6-DFC;.  Denver.  CO  H0225; 
(303)  236-8145  ext,  658 
SUPPLEMENTARY  INFORMATION: 

Availabilit\  of  Documents 

Copies  of  the  Drah  CCP/E.\  may  be 
obtained  by  writing  to  Steve  Knode. 
Project  Leader.  L'S.  Fish  and  Wildlife 
Service.  Crescent  Lake  National  Wildlife 
Refuge  Complex,  115  Railway  Street. 
Suite  CI 09.  Scottsbluff.  NE  69361. 
Copies  of  the  plan  may  also  be  viewed 
at  this  address. 

Background 

The  45.849-acre  Crescent  Lake 
National  Wildlife  Refuge  (Refuge), 
established  in  1931.  is  located  28  miles 
north  of  Oshkosh.  Nebraska  in  Garden 
County,  within  the  Central  Flyway.  at 
the  southwestern  end  of  the  Nebraska 
Sandhills.  It  is  administered  by  the  U.S. 
Fish  and  Wildlife  Service  as  part  of  the 
Crescent  Lake/North  Platte  National 
Wildlife  Refuge  Complex.  The  Complex 
headquarters  is  100  miles  to  the  west  in 
the  city  of  Scottsbluff.  NE. 

Crescent  Lake  Refuge  lies  on  the 
southwestern  edge  of  the  19.300  square- 
mile  Nebraska  Sandhills,  the  largest 
sand  dune  area  in  the  Western 
Hemisphere  and  one  of  the  largest  grass- 
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stabilized  regions  in  the  world.  The 
Sandhills  are  characterized  by  rolling, 
vegetated  hills  and  inter-dunal  valleys 
wfhich  are  oriented  in  a  northwest  to 
southeast  direction.  Many  shallow  lakes 
and  marshes  are  interspersed  in  the 
lower  valleys.  Native  grasses 
predominate.  Wildlife  diversity,  except 
large  ungulates  and  their  predators,  is 
relatively  unchanged  since  early 
settlement. 

The  initial  Refuge  was  36.920  acres, 
acquired  primarily  from  one  large  ranch. 
Additional  lands  were  acquired  between 
1932  and  1937.  Most  lands  were 
acquired  or  exchanged  under  the 
authority  of  the  Migratory  Bird 
Conservation  Act  (45  Stat.  1222). 
Approximately  2,566  acres  were 
acquired  under  the  Resettlement 
Administration  (Executive  Order  7027, 
April  30,  1935),  a  drought  and 
depression  relief  program. 

The  Nebraska  Sandhills  are  one  of  the 
few  large  native  prairie  areas  in  the 
United  States  that  have  not  been 
substantially  converted  to  farmland  or 
otherwise  modified.  Thus,  most  of  the 
plant  and  animal  species  present  when 
settlement  began  are  still  present  today. 

This  Draft  CCP/EA  identifies  and 
evaluates  four  alternatives  for  managing 
Crescent  Lake  National  Wildlife  Refuge 
in  Garden  County,  Nebraska  for  the  next 

15  years. 

Under  the  No  Action  Alternative,  the 
refuge  managers  would  continue  current 
management  and  would  not  involve 
extensive  restoration  of  wetlands  and 
grassland  habitat,  nor  improvements  to 
roads,  interpretive,  and  administrative 
facilities. 

This  alternative  would  result  in 
managing  grasslands  through  grazing, 
using  permittee  cattle,  rest,  and  limited 
prescribed  fire.  The  Refuge  staff  would 
conduct  limited  surveys  and 
management  for  threatened  and 
endangered  species,  use  grazing,  fire, 
beneficial  insects,  and  herbicides  to 
control  exotic  plants  and  weeds; 
maintain  the  current  levels  of  hunting, 
fishing,  and  wildlife  observation;  stay 
with  the  current  cooperative  agreements 
and  partnerships;  and  continue  the 
current  levels  of  wildlife  and  habitat 
monitoring. 

Under  Alternative  2,  the  refuge 
managers  would  provide  for  the 
reintroduction  of  a  bison  herd  that 
would  range  freely  on  Crescent  Lake 
NWR.  The  bison  would  be  reintroduced 
to  the  Refuge  though  a  special  use 
permit  by  allowing  a  permittee  to 
seasonally  graze  on  Refuge  land, 
following  the  guidelines  of  a  grazing 
step-down  plan.  The  public  would  have 
visible  access  to  the  bison  herd,  which 
would  provide  historical  ecology 


interpretation.  With  the  reintroduction 
of  the  bison  herd,  the  Refuge  staff  would 
increase  monitoring  of  fire  effects  and 
wildlife  trends.  Over  time,  use  of 
permittee  cattle  on  the  Refuge  would  be 
phased  out.  The  Refuge  staff  would 
increase  the  use  of  prescribed  fire  to 
replicate  historic  fire  frequency.  Over  a 
period  of  time,  water  control  structures 
would  be  removed  and  lakes  would 
return  to  natural  levels.  The  Refuge  staff 
would  monitor  and  study  threatened 
and  endangered  species  to  determine 
effects  of  historic  management.  The 
control  of  exotic  plants  would  be  done 
using  increased  prescribed  fire  along 
with  beneficial  insects  and  herbicides. 
The  same  number  of  lakes  would 
remain  open  to  fishing.  The  Refuge  staff 
would  continue  current  cooperative 
agreements  and  seek  partnerships  in 
bison  management.  The  current  hunting 
programs  would  be  continued. 

Under  Alternative  3  the  Refuge  staff 
would  actively  manage  grasslands  using 
grazing  with  permittee  cattle,  rest,  and 
prescribed  fire.  Water  level  management 
would  be  more  intensively 
implemented.  Existing  water  control 
structures  would  remain  as  necessary 
for  draw-downs.  The  Refuge  staff  would 
increase  monitoring,  management,  and 
research  on  threatened  and  endangered 
species.  Control  of  weeds  and  exotic 
plants  would  be  accomplished  by  use  of 
grazing,  beneficial  insects,  herbicides 
and  increased  prescribed  fire.  Current 
hunting  programs  would  continue  with 
limits  on  numbers  of  hunters  instituted 
if  crowding  occurs.  This  alternative 
calls  for  the  increase  in  number  of 
Refuge  lakes  open  to  sport  fishing  and 
an  increase  in  the  fishery  management 
of  those  open  lakes.  This  alternative  also 
calls  for  an  increase  in  the  levels  of 
interpretation  and  environmental 
education.  Continue  current  cooperative 
agreements  and  partnerships  and  seek 
additional  ones.  The  Refuge  would 
increase  monitoring  of  wildlife  and 

habitats. 

Alternative  4  is  the  Service's  preferred 
alternative  that  would  enable  Crescent 
Lake  NWR  staff  to  manage  their 
resources  for  native  birds  and  wild 
animals,  and  to  pursue  the  desire  to 
implement  a  more  natural/historic 
management  regime  with  bison  and 
prescribed  fire  as  historical  habitat 
management  tools. 

Under  this  alternative  the  Refuge  staff 
would,  through  a  special  use  permit, 
reintroduce  a  bison  herd  on  the  24,502- 
acre  proposed  Wilderness  Area  of  the 
Refuge.  The  bison  will  be  allowed  to 
seasonally  graze  on  Refuge  land.  The 
permittee  would  be  required  to  follow 
the  guidelines  of  a  Bison  Management 
step-down  plan.  The  Refuge  would 


increase  prescribed  fire  in  this  area  and 
incrementally  remove  interior  fences.  A 
five-year  monitoring  program  would  be 
established  in  this  area  to  document 
changes  in  grasslands  and  wildlife. 
After  the  five-year  period,  the  Refuge 
staff  would  determine  if  bison  grazing  is 
truly  compatible  with  a  healthy 
grassland  ecosystem.  If  not,  they  would 
return  to  permittee  cattle  as  the  primary 
grassland  management  tool. 

Under  this  alternative,  the  Refuge 
would  retain  the  lakes  presently  open  to 
fishing. 

This  alternative  includes  the 
following  management  strategies  that 
would  monitor  threatened  and 
endangered  species  use  and  conduct 
applied  research  to  determine  methods 
to  increase  use: 

•  The  Refuge  would  continue  to 
transplant  blowout  penstemon  in 
additional  sites  and  protect  trees  for 
bald  eagle  roosts. 

•  Control  weeds  and  exotic  plants 
using  a  combination  of  prescribed  fire, 
beneficial  insects,  and  herbicides. 

•  Continue  current  fishing 
opportunities  with  an  increased 
emphasis  on  public  environmental 
education  and  interpretation. 

•  Continue  current  hunting 
opportunities  and  add  limited 
waterfowl  hunting. 

•  Current  cooperative  agreements  and 
partnerships  would  continue,  and  the 
Refuge  staff  would  seek  outside  funding 
to  implement  parts  of  the  Plan. 

•  The  Refuge  staff  would  actively 
seek  a  partnering  effort  in  bison 
management. 

•  Refuge  staff  would  increase 
monitoring  of  grasslands  and  wildlife 
with  emphasis  on  evaluation  of  the  use 
of  bison  and  fire  to  manage  grasslands. 

Dated:  March  13,  2002. 
John  A.  Blankenship, 

Deputy  Regional  Director.  Region  6,  Denver, 
Colorado. 

[FR  Doc.  02-10685  Filed  4-30-02;  8:45  am) 
BILUNG  CODE  4310-95-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-31 0-1 31  (M)2-PB-24  1  A] 

0MB  Approval  Number  1004-0185; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information^isted  below  to 
the  Office  Management  and  Budget 
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(OMB)  for  approval  under  the 
provisions  of  the  Papenvork  Reduction 
(44  U.S.C.  Chapter  3501  et  seq.).  On 
August  21.  2001,  the  BLM  published  a 
notice  in  the  Federal  Register  (66  FR 
43899)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  22,  2001.  No  comments  were 
received.  You  may  obtain  copies  of  the 
proposed  collection  of  information  and 
related  explanatory  material  by 
contacting  the  BLM  Information 
Clearance  Officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget. 
Interior  Department  Desk  Officer  (1004- 
0185),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630) 
1849  C  St.,  NW.,  Mail  Stop  401  LS, 
Washington,  DC.  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility: 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

4.  How  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technolog\'. 

Title:  Onshore  Oil  and  Gas  Drainage 
Protection,  43  CFR  3100  and  3162. 

OMB  Approval  Number:  1004-0185. 

Abstract:  Federal  and  Indian  (except 
Osage)  oil  and  gas  lessees  and  operating 
rights  owners  must  monitor  drilling 
activities  of  offending  wells  that  may 
result  in  drainage  situations  of  Federal 
oil  and  gas  mineral  resources. 
Respondents  are  oil  and  gas  companies, 
lessees,  operators,  operating  rights 
owners,  and  individuals. 

Form  Number:  None. 

Frequency:  On  occasion: 
nonrecurring. 

Description  of  Respondets:  Jessees 
and  operating  rights  owners. 


Estimated  Completion  Time:  For  ease 
of  reference,  this  table  summarizes  the 
burden  items  in  this  information 
collection  request: 


Type  of  analysis 


Number  of  anal- 
yses and  report- 
ing per  respond- 
ent 


Hours 


Preliminary  1.000©  2  hours 

Detailed  100@  24  hours 


Additional 


Total 


10@  20  hours 


2.000 

2,400 

200 


1,110 


4,600 


Annual  Responses:  1.110. 
Annual  Burden  Hours:  4.600. 
Bureau  Clearance  Officer:  Michael  H. 
Schwartz  (202)  452-5033. 

Dated:  April  5.  2002. 

Michael  H.  Schwartz, 

Bureau  of  Land  Management.  Information 
Collection  Clearance  Officer. 

|FR  Doc.  02-10689  Filed  4-30-{J2;  8:45  am] 

BILLING  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CACA-44014] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
on  ttie  Proposed  Expansior\/ 
Modernization  of  an  Existing 
Wallboard  Manufacturing  Facility  and 
Associated  Quarry  Operation 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent, 

SUMMARY:  United  States  Gypsum  (USG) 
has  proposed  the  expansion  and 
modernization  of  USG's  Plaster  City 
wallboard  manufacturing  operations 
and  Fish  Creek  Quarr\-  operations 
located  in  Imperial  County.  California. 
Although  USG's  facilities  are  primarily 
on  private  land,  several  appurtenances 
cross  public  land.  Using  the  U.S. 
government  sur\-ey  method,  the  areas 
within  which  the  existing  and  proposed 
facilities  are  located  are  generally 
described  as  follows:  SBBM.  T.16S., 
R.llE.  (Plaster  City  wallboard  plant  and 
portion  of  Interstate  rail  line:  T.13S.. 
R.9E.  (Fish  Creek  quarrv):  T.13S.,  R.9E.: 
T.13S.,  R.IOE.;  T.14S..  R.IOE.:  T.15E.. 
R.IOE..  T.15S..  R.llE.:  T.16S..  R.llE. 
(narrow  gauge  rail  line  between  quarry 
and  plant):  T.16S..  R.IOE.:  T.16S.  R.llE. 
(water  pipeline  between  Ocotillo  and 
plant). 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  BLM  will  direct  the 
preparation  of  an  environmental  impact 


statement  (EIS)  by  a  third-party 
contractor  on  the  impacts  of  this 
proposed  project.  Interested  members  of 
the  public  are  encouraged  to  identify' 
significant  issues  or  concerns  related  to 
the  proposed  action  to  determine  the 
scope  of  the  issues  (including 
alternatives)  that  need  to  be  analyzed 
and  to  eliminate  from  detailed  study 
those  issues  that  are  not  significant.  One 
public  scoping  meeting  will  be  held. 
The  location  and  time  of  the  meeting 
will  be  announced  in  local  newspapers 
or  may  be  obtained  by  contacting  Nicole 
Riven  at  760-337-4426  or  e-mail 
nriven@ca.blm  gov  Comments 
recommending  that  the  EIS  address 
specific  environmental  issues  should 
include  supporting  documentation. 
Written  comments  must  be  received  at 
the  El  Centro  Field  Office  no  later  than 
June  10.  2002.  Comments,  mcluding 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  El  Centro  Field  Office 
during  regular  business  hours  and  may 
be  published  as  part  of  the  EIS. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety 

ADDRESSES:  Written  comments  should 
be  addressed  to  Greg  Thomsen.  Field 
Manager.  Bureau  of  Land  Management, 
El  Centro  Field  Office.  1661  South  4th 
Street.  El  Centro.  CA  92243. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Self  (760)  337-4426 
SUPPLEMENTARY  INFORMATION:  USG's 
Plaster  City  wallboard  plant  has  been  in 
operation  for  over  55  years  and  is 
located  adjacent  to  Evan  Hewes 
Highway  in  Plaster  City  approximately 
18  miles  west  of  El  Centro  and  2  miles 
north  of  Interstate  8  The  Fish  Creek 
Quarrv  operations  are  located  on  Split 
Mountain  Road  approximately  26  miles 
north  bv  northwest  of  Plaster  Citv  The 
quarr\'  operations  are  located  within 
designated  critical  habitat  for  the 
Peninsular  bighorn  sheep  {0\-is 
canadensis).  Water  for  the  facility  is 
delivered  via  pipeline  from  the  Ocotillo- 
Covote  Wells  Groundwater  Basin. 
Generally,  the  overall  expansion/ 
modernization  project  consists  of 
construction  of  new  buildings,  a 
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doubling  in  wallboard  production  by 
removing  one  operating  production 
wallboard  line,  and  installing  a  new 
state-of-the-art  high  speed  line  and 
increased  mining  of  gypsum  from  1.1 
million  tons  per  year  (mty)  to 
approximately  1.9  mty  on  land  reserves 
owned  and  mined  by  USG.  The  project 
also  includes  expanding  existing  and 
planned  quarrv'  areas.  The  accumulated 
inert  materials  associated  with  the 
expanded  manufacturing  activities  at 
the  Plaster  City  site  will  be  recycled  or 
transferred  to  a  landfill.  To 
accommodate  the  expanded  operations, 
water  usage  will  increase  from  400  acre- 
feet  per  year  (AF/Yr)  to  a  maximum  of 
767  AF/Yr.  The  project  will  include 
modernizing  the  existing  warehouses, 
storage  structures,  and  rail  loading 
facility:  upgrading  electrical 
transmission  lines  (by  Imperial 
Irrigation  District);  maintaining  the 
narrow  gauge  rail  line  which  runs 
between  the  plant  and  the  quarry: 
replacing  the  existing  pipeline  that  runs 
between  Ocotillo  and  the  plant  and 
relocating  a  short  portion  of  the 
Interstate  rail  line  that  runs  through  the 
Plaster  City  facility.  Some  of  these 
facilities  may  be  located  within  habitat 
for  the  Flat-tailed  horned  lizard 
[Phrynosoma  mcalli).  Although  certain 
aspects  of  the  project  have  already  been 
implemented  pursuant  to  Imperial 
County's  previous  decision  to  adopt  a 
Negative  Declaration  for  portions  of  the 
project,  for  purposes  of  this  EIS,  the  " 
baseline"  for  evaluating  the  potential 
impacts  of  the  project  on  the 
envirormient  shall  be  the  physical 
conditions  that  existed  prior  to  project 
implementation. 

Dated:  .\pril  25,  2002. 
Greg  Thomsen, 
Field  Manager. 

[FR  Doc.  02-10687  Filed  4-30-02;  8:45  ami 
BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-040-1430-EU;  AA-083994,  A-029786] 

Notice  of  Realty  Action:  Direct  Sale, 
Alaska 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action:  Direct 

Sale  of  Reversionary  Interest  of 

Recreation  &  Public  Purpose  Patent, 

Number  1230095;  Chugiak,  Alaska. 


direct  sale  to  the  Chugiak  Benefit 
Association  (CBA),  under  the  authority' 
of  section  203  of  the  Federal  Land 
Policv  and  Management  Act  of  October 
21,  1976  (43  U.S.C.  1713),  at  no  less 
than  the  appraised  fair  market  value  of 
531,649.25.  The  land  is  described  as  T. 
15N..  R.  1  VV..  Sec.  9,  Lots  16  and  17, 
and  20  Seward  Meridian,  Alaska, 
located  southwest  of  the  North 
Birchwood  Interchange,  containing  3 
acres,  more  or  less.  The  land  is  currently 
owned  by  CBA,  but  is  restricted  by  a 
reversionary  clause  in  the  patent.  The 
land  is  an  isolated  parcel,  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands,  and  not  needed  for  federal 
purposes.  The  sale  is  consistent  with 
BLM's  land  use  planning  for  the  area 
involved  and  the  public  interest  will  be 
served  by  the  sale. 
FOR  FURTHER  INFORMATION  CONTACT: 
Callie  Webber.  Anchorage  Field  Office, 
6881  Abbott  Loop  Road.  Anchorage, 
Alaska  99507.  (907)  267-1272. 
SUPPLEMENTARY  INFORMATION:  This 
action  will  accommodate  and  provide 
for  the  expansion  of  an  existing  senior 
housing  and  community  development 
project,  located  on  adjacent  land. 
Funding  is  made  available  through  a 
U.S.  Department  of  Housing  and  Urban 
Development  grant.  The  patent,  when 
issued,  will  be  for  reversionary  interest 
only.  All  other  terms  and  conditions  of 
Patent  No.  1230095  will  continue  to 
apply  to  the  lands  involved.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  proposed  direct 
sale  of  the  reversionary  interest  to  the 
Anchorage  Field  Office  Manager. 
Adverse  comments  will  be  evaluated, 
and  could  result  in  the  modification  or 
vacation  of  this  decision.  The 
reversionary  interest  will  not  be  offered 
for  conveyance  until  at  least  60  days 
after  the  date  of  this  notice. 

Dated:  March  29,  2002. 
|une  Bailey, 

Acting  Anchorage  Field  Office  Manager. 
[FR  Doc.  02-10703  Filed  4-30-02:  8;45  am] 

BILUNG  CODE  4310^A-P 


SUMMARY:  Reversionary  interest  held  by 
the  United  States  in  the  following  lands 
has  been  determined  to  be  suitable  for 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AZ-01 0-02-1  ♦30-ES;  A-31350] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 


SUMMARY:  The  following  public  lands  in 
the  community  of  Littlefield  in  Mohave 
County,  Arizona  have  been  examined 
and  found  suitable  for  classification  for 
lease  or  conveyance  to  the  Littlefield 
School  District  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act. 
as  amended  (43  U.S.C.  869  et  seq.).  The 
Littlefield  School  District  proposes  to 
use  the  land  for  schools. 

Gila  and  Salt  River  Meridian 

T.  40N.,R.  16  W.. 
Sec.  13,  SEV4. 
T.  41  N.,R.  15  VV., 
Sec.  33,  portions  of  Lots  1,  4  and  5. 
Containing  139  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  Old  Highway  91, 
200  feet  wide  granted  by  right-of-way 
AZA-021195. 

5.  Those  rights  for  a  30  foot  wide 
telephone  line  granted  by  right-of-way 
AZAR-035969. 

6.  Any  other  valid  and  existing  rights 
of  record  not  yet  identified. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Arizona  Strip  Field  Office, 
345  E.  Riverside  Dr.,  St.  George,  Utah 
84790. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease  or  conveyance  or 
classification  of  the  lands  to  the  Field 
Office  Manager,  Arizona  Strip  Field 
Office,  345  E.  Riverside  Dr.,  St.  George. 
.    UT  84790. 
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Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  schools.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  school. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Roger  G,  Taylor. 

Field  Manager. 

[FR  Dor.  02-10700  Filed  4-30-02;  8:45  am] 

BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CP-20a-1430-EU,  COC-63798] 

Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action, 

competitive  land  sale  in  Colorado. 

SUMMARY:  The  following  lands  have 
been  found  suitable  for  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713)  at  not  less  than 
the  appraised  fair  market  value.  The 
lands  will  not  be  offered  for  sale  until 
at  least  60  days  after  the  date  of  this 
notice.  Bidders  are  limited  to  those  with 
adjacent  land  or  legally  recorded 
existing  rights.  Evidence  of  such  must 
be  presented  at  the  time  of  the  auction. 
All  parcels  are  located  in  Teller  County. 
Colorado  as  described  below: 

Parcel  1.  All  public  land  within  the 
boundaries  of  the  SEV4NEV4,  and  the 
SEV4  of  Section  7,  T.  15  S.,  R.  69  W., 
6th  P.M.  containing  18  tracts  totaling 
approximately  5.76  acres.  A  $50  non- 
refundable filing  fee  is  also  required  to 
apply  for  the  mineral  estate. 


Parcel  2.  All  public  land  within  the 
boundaries  of  the  SW  4,  and  the 
S'  uSE'-  of  Section  8,  T.  15  S..  R.  69  W.. 
6th  P.M.  containing  38  tracts  totaling 
approximately  6.14  acres.  A  S50  non- 
refundable filing  fee  is  also  required  to 
apply  for  the  mineral  estate. 

Parcel  3.  All  public  land  within  the 
boundaries  of  the  SV2SE'  4  of  Section 
13.  and  the  N''2N'';!NE^.4.  and  the 
jvji/.S'  .N'  2NE1  4  of  Section  24,  T.  15  S.. 
R.  70  \V.,  6th  P.M.  containing  12  tracts 
totaling  approximately  1.51  acre.  A  S50 
non-refundable  filing  fee  is  also 
required  to  apply  for  the  mineral  estate. 

Parcel  4.  All  public  land  within  the 
boundaries  of  Section  21,  and  the 
N\VV-4NWV4  of  Section  28,  T.  15  S.,  R. 
69  W.,  6th  P.M.  containing  37  parcels 
totaliilg  approximately  5.45  acres.  A  $50 
non-refundable  filing  fee  is  also 
required  to  apply  for  the  mineral  estate. 

Parcel  5.  All  public  land  within  the 
boundaries  of  the  S'  2SV2NV2NEV4, 
SV2NEV4,  NEV4SEV4NWV4, 
EV2SEV4SEV4NWV4, 
EV2NE1/4NEV4SWV4, 
EV2NE'/4SE''4NEV4SW'  4,  and  the  SE^  a. 
Section  24.  T.  15  S.,  R.  70  W..  6th  P.M. 
containing  25  tracts  totaling 
approximately  6.77  acres.  The  United 
States  will  reserve  all  minerals  and  the 
surface  will  be  patented  subject  to  use 
reasonably  incident  to  exploration  and 
mining  so  long  as  the  mineral  estate  is 
separate  from  the  surface  estate  and 
held  by  the  federal  government.  All 
bidders  are  advised  that  mining  claims 
exist,  the  title  is  defeasible,  and  the 
claimant(s)  may  be  entitled  to  a  patent 
for  surface  and  minerals  should  all 
requirements  of  the  mining  law  be  met. 

Parcel  6.  All  public  land  within  the 
boundaries  of  the  E^'2NE^'4, 
EV2NWV4NE1  4,  NWV4N\VV4NEV4, 
NV2SWV4NWV4NEV4.  SWV4NEV4, 
EV2NEV4SEV4NWV4. 
EV2SEV4SEV4NWV4.  EV2NEV4SWV4, 
SV2NWV4NEV4SWV4.  SWV4NEV4SWV4, 
EV2SEV4NWV4SWV4, 
EV2NEV4SW%SWV4,  SEV4SWi'4SW' 4. 
SEV4SWV4.  SE'  4  of  Section  25,  T.  15  S.. 
R.  70  W.,  6th  P.M.  containing  28  tracts 
totaling  approximately  10.42  acres.  The 
United  States  will  reserve  all  minerals 
and  the  surface  will  be  patented  subject 
to  use  reasonably  incident  to 
exploration  and  mining  so  long  as  the 
mineral  estate  is  separate  from  the 
surface  estate  and  held  by  the  federal 
government.  All  bidders  are  advised 
that  mining  claims  exist,  the  title  is 
defeasible,  and  the  claimant(s)  may  be 
entitled  to  a  patent  for  surface  and 
minerals  should  all  requirements  of  the 
mining  law  be  met. 

Parcel  7.  Lot  78  Section  6,  T.  16  S., 
R.  69  W..  6th  P.M.  containing 
approximately  8.41  acres.  A  $50  non- 


refundable filing  fee  is  also  required  to 
apply  for  the  mineral  estate.  In  addition 
to  the  appraised  value  minimum  bid 
and  any  bid  addition,  successful  bidders 
shall  reimburse  the  BLM  for  certain 
processing  costs. 

Other  terms  and  conditions  of  the  sale 
are: 

1.  Patent  will  be  subject  to  a  60-foot 
wide  right-of-way  for  all  existing  State 
and  county  roads,  if  any.  as  of  the  date 
of  patent. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authoritv  of  the  United  States  under  the 
Act  of  August  30.  1890  (26  Stat  291:  43 
U.S.C.  945). 

These  lands  are  classified  for  disposal 
pursuant  to  section  7  of  the  Taylor 
Grazing  Act  and  were  identified  for 
disposal  in  a  land  use  plan  which  was 
in  effect  on  July  25,  2000.  and  the 
proceeds  from  this  sale  will  be 
deposited  in  the  Federal  Land  Disposal 
Account  authorized  under  section  206 
of  the  Federal  Land  Transaction 
Facilitation  Act.  Public  Law  106-248. 
The  lands  were  previously  segregated 
for  exchange,  which  is  hereby  canceled 
and  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 
pending  disposition  of  this  action  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

The  parcels  will  be  offered  for 
competitive  sale,  at  3170  East  Main  St., 
Canon  City,  Colorado  not  less  than  60 
days  from  the  date  of  this  publication 
and  bidding  will  be  by  oral  auction. 
Sealed  bids  will  be  accepted  until  close 
of  business  the  day  before  the  auction  at 
the  address  below.  Envelopes  should  be 
clearlv  marked  -SEALED  BID;  COC- 
63798  May  2.  2002  for  PARCEL  #  as 
appropriate".  Bid  amounts  must  be 
stated  in  the  bid  and  signed.  All  bids, 
whether  sealed  or  oral,  shall  be 
accompanied  by  a  bid  deposit  of  30%  of 
the  appraised  minimum  bid  and  full 
payment  of  the  mineral  fee  if  necessary' 
and  the  processing  cost  amount  in  the 
form  of  separate  certified  check,  postal 
money  order,  bank  draft,  or  cashiers 
check  made  payable  to  "USDI.  Bureau 
of  Land  Management"  for  each  of  the 
appropriate  three  amounts  Oral  bids 
will  be  accepted  in  SI 00  increments 
only.  Federal  law  requires  that  bidders 
must  be  U.S.  citizens  18  years  of  age  or 
older,  or,  in  the  case  of  a  corporation  or 
association,  subject  to  the  laws  of  any 
State  of  the  U.S  Proof  of  citizenship  or 
authorization  to  bid  for  a  corporation  or 
association  shall  accompany  the  bid. 
The  successful  high  bidder  shall  be 
required  to  submit  the  full  payment  of 
the  balance  of  their  bid  no  later  than  90 
davs  after  the  auction.  Failure  to  submit 
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such  payment  .shall  result  in  forfeiture 
of  the  bid  deposit  and  offering  to  the 
second  highest  bidder  at  their  original 
bid.  If  no  acceptable  bid  is  received  the 
land  will  be  offered  by  sealed  bid  on  the 
1st  and  3rd  Wednesdays  (4  p.m.)  of  each 
month  at  no  less  than  the  minimum  bid 
until  the  offer  is  canceled. 
DATES:  Interested  parties  may  submit 
comments  on  this  action  on  or  before  45 
davs  from  the  date  of  this  publication. 
Please  reference  the  applicable  serial 
number  in  all  correspondence. 
Objections  will  be  reviewed  and  this 
realty  action  may  be  sustained,  vacated, 
or  modified.  Unless  vacated  or 
modified,  this  realty  action  will  become 
final. 

ADDRESS  FOR  COMMENTS:  Royal  Gorge 
Field  Office  Manager,  Bureau  of  Land 
Management,  3170  E.  Main  St.,  Canon 
City,  CO  81212. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Hallock.  Realty  Specialist  BLM, 
719-269-853b;  Roval  Gorge  Field 
Office,  3170  E.  Main  St.,  Canon  City.  CO 
81212. 

Paul  I).  Trentzsch. 

Ailing  Fwld  Manager. 

[PR  Doc.  02-10704  Filed  4-,30-02;  8:45  am] 

BILLING  CODE  4310-J8-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-025-02-1430-EU:  G-2-0025] 

Realty  Action:  Sale  of  Public  Land  in 
Harney  County,  OR 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Burns  District,  Interior. 


ACTION:  Notice  of  realty  action,  sale  of 
public  land. 

summary:  The  following  described 
public  land  in  Harney  County,  Oregon, 
has  been  examined  and  found  suitable 
for  sale  under  sections  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713  and  1719),  at  not  less 
than  the  appraised  market  value.  All 
parcels  being  offered  are  identified  for 
disposal  in  the  Three  Rivers  Resource 
Management  Plan. 

All  of  the  land  described  is  within  the 
Willamette  Meridian. 


Parcel  number 

Legal  descnption 

Acres 

Minimum 

acceptable 

bid 



Bidding  proce- 
dures 

Designated  bidders 

OFt-56567  

TIBS         R.33' 2E .       sec.       32, 

120 

$24,000 

Modified  Com- 

Gladys Williams,  Terry  and  Nancy 

SV2SW'4.  SW^  4SE'  4. 

petitive. 

Williams,  and  Van  Grazing  Coop- 

erative. 

OFi-56568 

T.19S..       R.33V2E  ,       sec.       26, 

40 

8,000 

Modified  Com- 

Van   Grazing    Cooperative,    Helen 

NWV4NW^4 

petitive. 

Opie,  and  Jack  Joyce. 

OR-56574  

T.22S..  R  33E  ,  sec  28.  EV2  

320 

128,000 

Competitive  

None. 

OR-56575  

T27S.,      R34E.      sec      6,      lots 
3(40.26).       4(3276),       5(32  54), 

145.56 

58.000 

Competitive  

None 

OR-56576  

SEV4NW  74. 

T.27S.,  R.34E..  sec  9.  SW^4SWV4 

40 

8,000 

Modified  Com- 
petitive. 

Fred  and  Betty  Briggs,  and  John 
and  Karen  Starbuck. 

OFI-56577  

T.27S.,  R.34E.,  sec  21.  NE'ASE'A 

40 

8,000 

Modified  Com- 
petitive. 

Conly  and  Barbara  Marshall,  and 
Don  OpIe. 

OR-56579  

T.27S.,  R.34E..  sec   23,  SVzSW'A; 

160 

32,000 

Modified  Com- 

Conly and  Barbara  Marshall,  Don- 

sec. 26,  N'  zNW'A. 

. 

petitive. 

ald  and  Susan  Ramsey,  Carol 
Temple,  and  Don  Opie. 

The  following  rights,  reservations, 
and  conditions  will  be  included  on  the 
patents  conveying  the  land: 

All  Parcels — A  reservation  for  a  right- 
of-way  for  ditches  and  canals 
constructed  thereon  by  the  authority  of 
the  United  States. 

OR-56575 — A  restriction  which 
constitutes  a  covenant  running  with  the 
land,  that  the  wetland  riparian  habitat 
must  be  managed  to  protect  and 
maintain  the  habitat  on  a  continuing 
basis. 

The  following  patents,  when  issued, 
would  be  subject  to  the  following  rights- 
of-way  held  by  third  parties: 

OR-56574 — Power  line  purposes 
granted  to  Harney  Electric  Cooperative 
under  OR-5183,  power  line  purposes 
granted  to  Idaho  Power  Company  under 
OR-12080,  fiber  optics  purposes  granted 
to  CenturyTel  under  OR-54600,  fiber 
optics  facilities  purposes  granted  to 
CenturyTel  under  OR-54915,  U.S. 
Highway  purposes  granted  to  Oregon 


Department  of  Transportation  (ODOT) 
under  OR-30389,  and  fiber  optics 
facilities  purposes  granted  to  Williams 
Communications,  LLC  under  OR-54252. 

OR-56575 — County  road  purposes 
granted  to  Harney  County  under  OR- 
56834. 

Ofl-565 77— Power  line  purposes 
granted  to  Harney  Electric  Cooperative 
under  OR-5183,  and  telephone 
purposes  granted  to  CenturyTel  under 
OR-18562. 

Access  will  not  be  guaranteed  to  any 
of  the  parcels  being  offered  for  sale,  nor 
anv  warranty  made  as  to  the  use  of  the 
property  in  violation  of  applicable  land 
use  laws  and  regulations.  Before 
submitting  a  bid.  prospective  purchasers 
should  check  with  the  appropriate  city 
or  County  planning  department  to  verify 
approved  uses. 

All  persons,  other  than  the  successful 
bidders,  claiming  to  own  unauthorized 
improvements  on  the  land  are  allowed 


60  days  from  the  date  of  sale  to  remove 
the  improvements. 

All  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action, 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Bidding  Procedures 

Competitive  Procedures 

The  Federal  Land  Policy  and 
Management  Act  and  its  implementing 
regulations  (43  CFR  2710)  provide  that 
competitive  bidding  will  be  the  general 
method  of  selling  land  supported  by 
factors  such  as  competitive  interest, 
accessibility,  and  usability  of  the  parcel, 
regardless  of  adjacent  ownership. 

Under  competitive  procedures  the 
land  will  be  sold  to  any  qualified  bidder 
submitting  the  highest  bid.  Bidding  will 
be  by  sealed  bid  followed  by  an  oral 
auction  to  be  held  at  2:00  p.m.  PST  on 
the  second  Wednesday  of  the  month 
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after  July  1.  2002.  at  the  Burns  District 
Office.  Bureau  of  Land  Management. 
28910  Hwy  20  West.  Mines.  Oregon 
97738.  To  quaiif\'  fur  tlie  oral  auction 
bidders  must  submit  a  sealed  bid 
meeting  the  requirements  as  stated 
below.  The  highest  valid  sealed  bid  will 
become  the  starting  bid  for  the  oral 
auction.  Bidding  in  the  oral  auction  will 
be  in  minimum  increments  of  SIOO.  The 
highest  bidder  from  the  oral  auction  will 
be  declared  the  prospective  purchaser. 

If  no  valid  bids  are  received,  the 
parcel  will  be  declared  unsold  and 
offered  by  unsold  competitive 
procedures  on  a  continuing  basis  until 
sold  or  withdrawn  from  sale. 

Modified  Competitive  Procedures 

Modified  competitive  procedures  are 
allowed  by  the  regulations  (43  CFR 
2710.0-6(c](3)(ii))  to  provide  exceptions 
to  competitive  bidding  to  assure 
compatibility  with  existing  and 
potential  land  uses. 

Under  modified  competitive 
procedures  the  designated  bidders 
identified  in  the  table  above  will  be 
given  the  opportunity  to  match  or 
exceed  the  apparent  high  bid.  The 
apparent  high  bid  will  be  established  by 
the  highest  valid  sealed  bid  received  in 
an  initial  round  of  public  bidding.  If  two 
or  more  valid  sealed  bids  of  the  same 
amount  are  received  for  the  same  parcel, 
that  amount  shall  be  determined  to  be 
the  apparent  high  bid.  The  designated 
bidders  are  required  to  submit  a  valid 
bid  in  the  initial  round  of  public 
bidding  to  maintain  their  preference 
consideration.  The  bid  deposit  for  the 
apparent  high  bid(s)  and  the  designated 
bidders  will  be  retained  and  all  others 
will  be  returned. 

The  designated  bidders  will  be 
notified  by  certified  mail  of  the  apparent 
high  bid. 

Where  there  are  two  or  more 
designated  bidders  for  a  single  parcel, 
they  will  be  allowed  30  days  to  provide 
the  authorized  officer  with  an  agreement 
as  to  the  division  of  the  property  or,  if 
agreement  cannot  be  reached,  sealed 
bids  for  not  less  than  the  apparent  high 
bid.  Failure  to  submit  an  agreement  on 
a  bid  shall  be  considered  a  waiver  of  the 
option  to  divide  the  property  equitably 
and  forfeiture  of  the  preference 
consideration.  Failure  to  act  by  all  of  the 
designated  bidders  will  result  in  the 
parcel  being  offered  to  the  apparent  high 
bidder  or  declared  unsold,  if  no  bids 
were  received  in  the  initial  round  of 
bidding. 

Unsold  Competitive  Procedures 

Unsold  competitive  procedures  will 
be  used  after  a  parcel  has  been 
unsuccessfully  offered  for  sale  by 


competitive  or  modified  competitive 
procedures. 

Unsold  parcels  will  be  offered 
competitively  on  a  continuous  basis 
until  sold.  Under  competitive 
procedures  for  unsold  parcels  the 
highest  valid  bid  received  during  the 
preceding  month  will  be  declared  the 
purchaser.  Sealed  bids  will  be  accepted 
and  held  until  the  second  Wednesdav  of 
each  month  at  2:00  p.m.  PST/PDT  when 
they  will  be  opened.  Openings  will  take 
place  every  month  until  the  parcels  are 
sold  or  withdrawn  from  sale. 

All  sealed  bids  must  be  submitted  to 
the  Burns  District  Office,  no  later  2:00 
p.m.  PSTJuly  1.  2002.  the  time  of  the 
bid  opening  and  oral  auction.  The 
outside  of  bid  envelopes  must  be  clearly 
marked  with  "BLM  Land  Sale."  the 
parcel  number,  and  the  bid  opening 
date.  Bids  must  be  for  not  less  than  the 
appraised  market  value  (minimum  bid). 
Separate  bids  must  be  submitted  for 
each  parcel.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  Department 
of  the  Interior-BLM  for  not  less  than  20 
percent  of  the  amount  bid.  The  bid 
envelope  must  also  contain  a  statement 
showing  the  total  amount  bid  and  the 
name,  mailing  address,  and  phone 
number  of  the  entity  making  the  bid.  A 
successful  bidder  for  competitive 
parcels  shall  make  an  additional  deposit 
at  the  close  of  the  auction  to  bring  the 
total  bid  deposit  up  to  the  required  20 
percent  of  the  high  bid.  Personal  checks 
or  cash  will  be  acceptable  for  this 
additional  deposit  only. 

Federal  law  requires  that  public  land 
may  be  sold  only  to  either  (1)  Citizens 
of  the  United  States  18  years  of  age  or 
older;  (2)  corporations  subject  to  the 
laws  of  any  state  or  the  United  States; 
(3)  other  entities  such  as  associations 
and  partnerships  capable  of  holding 
land  or  interests  therein  under  the  laws 
of  the  state  within  which  the  land  is 
located;  or  (4)  states,  state 
instrumentalities  or  political 
subdivisions  authorized  to  hold 
property.  Certifications  and  evidence  to 
this  effect  will  be  required  of  the 
purchaser  prior  to  issuance  of 
conveyance  documents. 

Prospective  purchasers  will  be 
allowed  180  days  to  submit  the  balance 
of  the  purchase  price.  Failure  to  meet 
this  timeframe  shall  cause  the  deposit  to 
be  forfeited  to  the  BLM.  The  parcel  will 
then  be  offered  to  the  next  lowest 
qualified  bidder,  or  if  no  other  bids  were 
received,  the  parcel  will  be  declared 
unsold. 

A  successful  bid  on  a  parcel 
constitutes  an  application  for 
conveyance  of  those  mineral  interests 


offered  under  the  authority  of  Section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  In  addition  to 
the  lull  purchase  price  a  nonrefundable 
fee  of  S50  will  be  required  from  the 
prospective  purchaser  for  purchase  of 
the  mineral  interests  to  be  conveyed 
simultaneously  with  the  sale  of  the 
land. 

EFFECTIVE  DATE:  On  or  before  lune  17, 
2002.  interested  persons  may  submit 
comments  regarding  the  proposed  sale 
to  the  Acting  Three  Rivers  Resource 
Area  Field  Manager  at  the  address 
described  below.  Comments  or  protests 
must  reference  a  specific  parcel  and  be 
identified  with  the  appropriate  serial 
number.  In  the  absence  of  any 
objections,  this  proposal  will  become 
the  determination  of  the  Department  of 
the  Interior. 

ADDRESSES:  Comments,  bids,  and 
inquiries  should  be  submitted  to  the 
Acting  Three  Rivers  Resource  Area 
Field  Manager,  Bureau  of  Land 
Management,  28910  Hwy  20  W^est. 
Mines.  Oregon  97738 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  on  the 
internet  at  <http://l^■^^^^■  or.blm.gov/ 
Bums>  or  may  be  obtained  from  Rudy 
Mefter.  Acting  Three  Rivers  Resource 
Area  Field  Manager;  or  Molly 
LaChapelle,  Land  Law  Examiner,  at  the 
above  address,  phone  (541)  573-4400. 

Dated:  March  6,  2002 
Rudolph  I.  Hefter, 

Acting  Three  Rivers  Resource  Area  Field 
Manager. 
[FR  Doc.  02-10706  Filed  4-30-02;  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-1 00-1 430-01;  UTU-79243) 

Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  Realty  Action; 
Recreation  and  Public  Purposes  (R&PP) 
Act  Classification;  Utah. 

summary:  The  following  public  land, 
located  in  Washington  County,  Utah 
near  the  community  of  Virgin,  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Town  of  Virgin  under  the  provision 
of  the  Recreation  and  Public  Purposes 
Act.  As  amended  (43  U.S.C.  869  et.seq.]: 

Salt  Lake  Meridian.  Utah 

T  41  S..R.  12  W.. 
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Sec.  23,  NEV4NWV4NWV4. 
Containing  10  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The  Town 
of  Virgin  proposes  to  use  the  land  to 
construct,  operate  and  maintain  a  BMX 
Bicycle  Track.  The  land  is  not  needed 
for  Federal  purposes.  Leasing  or 
conveying  title  to  the  affected  public 
land  is  consistent  with  current  BLM 
land  use  planning  and  would  be  in  the 
public  interest. 

The  lease  or  patent,  when  issued, 
would  be  subject  to  the  following  terms, 
conditions,  and  reservations; 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  at  the  office  of  the 
Bureau  of  Land  Management,  St.  George 
Field  Office.  345  E.  Riverside  Drive.  St. 
George.  Utah  84790.  Upon  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  or 
convevance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period  of 
45  davs  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
interested  persons  may  submit 
comments  regarding  the  proposed 
classification,  leasing  or  conveyance  of 
the  land  to  the  Field  Office  Manager,  St. 
George  Field  Office. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands  for  a  BMX  bicycle  track. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  Town's  application, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  BMX  bicycle  purposes. 


Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
davs  from  the  date  of  publication  of  this 
notice. 

Dated:  March  20.  2002. 
Kim  Leany. 

Acting  Field  Officp  Manager. 
IKR  Doc.  02-1070.5  Filed  4-30-02:  8:45  am] 

BILLING  CODE  4310-DQ-P 


DEPARTMEffT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  extension  and  revision 
of  information  collection  forms. 


summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  we  are  inviting  comments  on 
forms  MMS-123.  MMS-123S.  MMS- 
124.  MMS-125.  and  MMS-133.  The 
current  Office  of  Management  and 
Budget  (OMB)  approval  of  these  forms 
expires  in  September  2002.  MMS  has 
retitled  and  revised  the  forms,  which  we 
will  submit  to  OMB  for  approval.  The 
modifications  are  an  integral  part  of  the 
new  "E-Forms  Permit  Process"  we  are 
developing  to  provide  an  electronic 
option  for  drilling  and  well  permitting 
and  information  submission. 
DATE:  Submit  written  comments  by  July 
1.2002. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior:  Minerals  Management  Service; 
Attention:  Rules  Processing  Team:  Mail 
Stop  4024:  381  Elden  Street:  Herndon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Rules  Processing  Team, 
Engineering  and  Operations  Division, 
telephone  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION: 

Titles— OMB  Control  Numbers:  The 
new  titles  of  the  revised  forms  are  listed 
with  the  current  titles  shown  in 
parenthesis. 

Form  MMS-123,  Permit  to  Drill  a 
Well  (Application  for  Permit  to  Drill 
(APD))— 1010-0044. 

Form  MMS-123S,  Permit  to  Drill 
Supplemental  Information  Sheet 
(Supplemental  APD  Information 
Sheet)— 1010-0131. 

Form  MMS-124,  Permit  to  Modify  a 
Well  (Sundry  Notices  and  Reports  on 
Wells— 101()-0045. 


Form  MMS-125,  End  of  Operations 
Report  (Well  Summary  Report)— 1010- 
0046. 

Form  MMS-133,  Well  Activity  Report 
(Weekly  Activity  Report)- 1010-0132. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resources  in  a  manner  which  is 
consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible:  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

This  notice  pertains  to  the  MMS 
forms  listed  previously  that  are  used  to 
submit  information  required  under  30 
CFR  250,  subpart  D,  Drilling  Operations: 
subpart  E,  Well-Completion  Operations; 
subpart  F.  Well-Workover  Operations; 
subpart  G,  Abandonment  of  Wells:  and 
subpart  P,  Sulphur  Operations. 
Responses  are  mandatory.  No  questions 
of  a  "sensitive"  nature  are  asked.  MMS 
will  protect  proprietary  information 
according  to  30  CFR  250.196  (Data  and 
information  to  be  made  available  to  the 
public).  30  CFR  part  252  (OCS  Oil  and 
Gas  Information  Program),  and  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  its  implementing  regulations 
(43  CFR  2). 

To  implement  the  Government 
Paperwork  Elimination  Act  and  to 
streamline  data  collection,  MMS  is 
developing  systems  to  provide 
electronic  options  for  lessees  and 
operators  to  use  in  submitting 
information  and  requesting  approvals. 
This  year,  we  expect  to  begin  pilot 
testing  the  electronic  submission  of 
drilling  and  well  information  in  a  new 
"E-Forms  Permit  Process."  In 
developing  this  system,  we  have 
determined  that  some  revisions  are 
needed  to  the  drilling  and  well 
information  forms  discussed  in  this 
notice.  The  new  titles  and  changes  to 
the  paper  forms  are  intended  to  acquaint 
the  users  with,  and  duplicate  as  closely 
as  possible,  the  E-Forms  Permit  Process, 
which  we  anticipate  will  be  fully 
implemented  in  FY  2003.  Although 
initially  the  E-Forms  Permit  Process  will 
be  an  alternative  to  submitting  the  paper 
forms,  we  expect  that  eventudly  it  will 
eliminate  the  paper  forms.  As  indicated, 
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all  of  the  forms  have  been  retitled  and 
the  data  fields  renumbered.  We  have 
eliminated  some  data  fields  that  were 
either  duplicative  or  no  longer  needed, 
renamed  some  sections  and  data  fields, 
relocated  data  fields  from  one  form  to 
another,  and  added  some  data  fields,  it 
should  be  noted  that  the  added  data 
fields  should  not  impose  any  additional 
burden  on  respondents  as  they 
previously  included  the  information  in 
accompanying  attachments,  and  are  not 
actually  new  information. 

Additionally,  on  several  of  the  forms, 
the  well  location  field  is  changed  to 
accommodate  the  more  up-to-date  NAD 
83  format,  which  will  be  used  in  the  E- 
Forms  Permit  Process.  Respondents 
generally  use  location  data  in  NAD  83 
format,  and  must  now  convert  the  data 
in  their  MMS  submissions  fo  the  NAD 
27  format.  This  is  burdensome  for  them 
and  inaccurate  for  MMS  because  they 
can  use  different  conversion  factors  in 
their  submittals.  (The  Gulf  of  Mexico 
OCS  Region  will  update  its  current 
policy  discussed  in  NTL  No.  99-G17  on 
this  subject  when  OMB  approves  these 
forms.) 

The  modified  forms  are  published  as 
appendices  1  through  5  to  this  notice. 
The  following  explains  how  we  use  the 
information  collected  on  each  form.  In 
addition  to  the  general  modifications 
previously  discussed,  the  significant 
changes  proposed  for  each  form 
individual Iv  are  explained. 

•  Forms  'MMS-123  and  MMS-123S. 
MMS  uses  the  information  submitted  to 
determine  the  conditions  of  a  drilling 
site  to  avoid  hazards  inherent  in  drilling 
operations.  District  Offices  use  the 
information  to  evaluate  the  adequacy  of 
a  lessee's  drilling,  well-completion, 
well-workover,  and  well-abandonment 
plans  and  equipment  to  determine  if  the 
proposed  operations  will  be  conducted 
in  an  operationally  safe  manner  with 
adequate  protection  for  the 
environment.  Except  for  proprietary" 
data,  the  OCS  Lands  Act  requires  MMS 
to  make  available  to  the  public  the  APD 
information.  Changes  to  the  forms 
include: 

Proposal  to  Drill  (form  MMS-123)— 
This  data  field  replaces  the  first  item  on 
the  current  form  MMS-123  and 
specifies  the  three  tv^jes  (new  well, 
sidetrack,  bypass)  of  drilling  procedures 
for  permitting.  Sidetrack  and  bypass 
drilling  procedures  are  currently 
submitted  on  form  MMS-124.  The 
modified  form  MMS-123  will  now 
include  all  drilling  procedures  that 
invoke  a  change  in  the  American 
Petroleum  Institute  (API)  well  number. 
The  MMS  engineer  will  assign  the 
approved  API  well  number  for  both 


sidetracks  and  bypasses,  as  well  as  new 
wells. 

Well  Name,  Sidetrack  \o..  and  Bypass 
\o.  (both  forms) — These  identifiers  are 
added  to  help  eliminate  confusion  with 
regard  to  well  naming  and  numbering. 

Plan  Identification  So  (form  MMS- 
123) — Before  drilling  a  new  well,  it 
must  be  covered  under  an  approved 
plan.  This  new  data  field  corresponds 
with  the  E-Forms  Permit  Process. 
Idenfifving  the  plan  will  aid  the  MMS 
engineer  'n  obtaining  information  from 
the  Plan  to  determine  if  the  general  plan 
and  drilling  location  (surface  and 
bottomhole)  have  been  analyzed  and 
approved. 

List  of  Significant  Markers 
Anticipated  (form  MMS-123)— This 
information  is  currently  immersed  in 
the  drilling  prognosis  attached  to  the 
form.  Operators  are  required  by 
regulations  to  state  the  "estimated 
depths  to  the  top  of  significant  marker 
formations"  (30  CFR  250.414(f)(5)(iii)). 
The  addition  of  this  section  transfers  the 
information  from  the  detailed  open- 
format  drilling  prognosis  currently 
included  in  the  attachments. 

H'S  DesiQnation  and  Activation  Plan 
Depth  (form  MMS-123S)— Wells 
containing  H:S  are  only  about  1  percent 
of  the  total  but  pose  such  a  significant 
threat  that  MMS  and  Industry  should 
take  extra  precautions  in  defining  the 
presence  of  H;S-bearing  formations 
throughout  the  OCS.  Adding  these  data 
fields  will  allow  MMS  inspectors  to 
verif\-  that  H:S  safety  equipment  is  in 
place  prior  to  drilling  through  potential 
H;S  zones. 

Drilling  Fluid  Information  (form 
MMS-123S)— We  replaced  the  entire 
drilling  fluid  information/statements 
section  with  a  simple  one-line  "Yes"  or 
"No"  question. 

Eliminated  Data  Fields — We  have 
eliminated  as  many  of  the  data  fields  as 
possible  on  form  MMS-123  to  reduce 
duplication  with  form  MMS-123S.  and 
eliminated  several  that  are  not  used  in 
approval  processing.  The  form  MMS- 
123  data  fields  removed  are:  Field 
Name,  Unit  No.,  OPD  No..  Surface  and 
Bottom  Location.  Rig  Name.  Rig  Type. 
Water  Depth.  Elevation  at  KB.  Total 
Depth,  Tvpe  of  Well,  Contact  Name,  and 
Contact  Telephone  No.  In  addition,  we 
removed  data  fields  for  Area/Block  and 
Approximate  Date  Work  Will  Start  from 
form  MMS-1 235. 

•  Form  MMS-124.  MMS  District 
Supervisors  use  the  information  to 
evaluate  the  adequacy  of  the  equipment, 
materials,  and/or  procedures  that  the 
lessee  plans  to  use  for  drilling, 
production,  well-completion,  well- 
workover,  and  well-abandonment 
operations,  We  use  the  information  to 


ensure  that  levels  of  safety  and 
environmental  protection  are 
maintained.  We  review  the  information 
concerning  requests  for  approval  or 
subsequent  reporting  of  well- 
completion,  well-workover,  or 
abandonment  operations  to  ensure  that 
procedures  and  equipment  are 
appropriate  for  the  anticipated 
conditions.  Changes  to  the  form  include: 

Well  Name,  Sidetrack  No  .  and  Bypass 
No. — Approval  for  these  "initial" 
drilling  activities  are  currently 
requested  on  form  MMS-124  but  will  be 
transferred  to  the  revised  form  MMS- 
123   "Modifications"  will  continue  to  be 
submitted  on  form  MMS-124  and  the 
assigned  well  name  and  numbers 
identified. 

Rig  Name  or  Primary  I  'nit — Primar\^ 
unit  was  added  to  include  wireline 
units,  coil  tubing  units,  and  snubbing 
units,  which  max  be  used  in  lieu  of  a 
rig  to  complete  the  permitted  operation. 
The  E-Forms  Permit  Process  will 
include  the  identification  of  the  type  of 
equipment  movement  onto  platforms, 
which  are  designated  by  type  and  are 
not  named  as  with  rig. 

Proposed  or  Completed  Work — Some 
operations  that  require  approval  are 
modified  to  reflect  current  policy. 
Plugback  to  Sidetrack/Bypass  defines 
plugback  as  abandonment  of  a 
sidetrack/bypass.  Modify  Perforations 
(changing  the  length  interval  previously 
approved)  eliminates  the  operation  of 
"adding  perforations  "  Acidize  with  Coil 
Tubing  defines  that  this  operation  need 
only  be  permitted  when  using  a  coil 
tubing  unit.  Buliheading  (pumping 
down  the  tubing)  acid  into  a  well  no 
longer  requires  a  permit. 

Eliminated  Data  Fields — We  have 
eliminated  three  data  fields  [Field 
Name.  Unit  No.,  and  OPD  No.)  that  are 
not  used  in  approval  processing. 

•  Form  M.MS-125  District 
Supervisors  use  the  information  to 
ensure  that  they  have  accurate  data  on 
the  wells  under  their  jurisdiction  and  to 
ensure  compliance  with  approved 
plans.  It  is  also  used  to  evaluate 
remedial  action  in  well-equipment 
failure  or  well-control  loss  situations. 
Changes  to  the  form  include: 

Well  Name.  Sidetrack  No.,  and  Bypass 
No. — These  identifiers  are  added  to  help 
eliminate  confusion  with  regard  to  well 
naming  and  numbering, 

Kick  Off  Point  (KOP)— The  addition  of 
this  data  field  transfers  the  information 
now  located  on  the  well  schematic  that 
is  part  of  an  attachment  to  the  form.  The 
KOP  from  the  original  well  to  a 
sidetrack  or  bypass  indicates  at  what 
depth  a  new  unique  wellbore  begins. 
This  is  critical  since  open  hole  data  are 
collected,  tracked,  and  verified  by 
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wellbore.  Assigning  the  open  hole  data 
to  the  correct  wellbore  is  essential  to 
reserve  and  resource  estimations, 
conservation  issues,  fair  market  value 
determinations,  and  placing  the 
wellbore  in  the  proper  field. 

Perforated  Inten'al(sl  this 
Completion — This  section  will  include 
three  data  fields  for  information  now- 
included  on  supplemental  attachments 
to  form  MMS-125.  The  data  correspond 
to  fields  included  in  our  database  that 
MMS  personnel  now  populate.  The 
fields  are:  If  Suhsea  Completion  (Type 
of  Protection  I.  Buoy  Installed.  Tree 
Height  Above  Mud  line. 

Acid,  Fracture,  Cement  Squeeze. 
Plugging  Program.  Etc. — The  data  fields 
from  this  section  on  current  form  MMS- 
125  are  relocated  and  modified  or 
eliminated.  The  cement  squeeze/ 
plugging  portion  is  relocated  to  the 
Abandonment  History  of  Well  section 
and  modified  to  obtain  more  relevant 
abandonment  information  on  the  well 
that  is  now  included  on  supplemental 
attachments  to  form  MMS-125.  The 
acid/fracture  operations  portion  is 
eliminated. 

Abandonment  History  of  Well — In 
addition  to  the  relocated  cement 
squeeze/ plugging  data,  this  section  will 
include  three  data  fields  for  information 
now  included  on  supplemental 
attachments  to  form  MMS-125.  The 
fields  are:  If  Stub  (Type  of  Protection!. 
Buoy  Installed.  Stub  Height  Above 
Mudline. 

Hydrocarbon  Bearing  Intenals — This 
section  is  renamed  and  includes  slightly 
reworded  data  fields  from  the  Summary 
of  Porous  Zones  and  Formation  sections 
of  the  current  MMS-125. 

List  of  Significant  Markers— This 
section  is  simply  renamed  from  the 
Geologic  Markers  section  on  the  current 
MMS-125. 

Eliminated  Data  Fields— We  have 
eliminated  three  data  fields  [Field 
Name.  Unit  So.,  and  OPD  No.)  that  are 
not  used  in  approval  processing. 
Because  the  data  are  already  collected 
on  form  MMS-133.  we  also  eliminated 
the  sections  on:  Casing  Record:  Liner/ 
Screen  Record:  and  former  "item  77" 
requiring  a  List  of  Electric  and  Other 
Logs  Run.  Directional  Surwys,  Velocity 
Sun'eys.  and  Core  Analysis.  The  Tubing 
Record  section  is  relocated  to  form 
MMS-133. 

•  Form  AfMS-] 33.  District  Office 
engineers  review  and  use  this 
information  to:  monitor  the  conditions 
of  a  well  and  status  of  drilling 
operations:  be  aware  of  the  well 
conditions  and  current  drilling  activity 
(i.e.,  well  depth,  drilling  fluid  weight, 
casing  types  and  setting  depths, 
completed  well  logs,  and  recent  safety 


equipment  tests  and  drills);  determine 
how  accurately  the  lessee  anticipated 
well  conditions  and  if  the  lessee  is 
following  the  approved  APD:  and 
a'nalvze  requests  to  revise  an  APD  (i.e., 
revised  grade  of  casing  or  deeper  casing 
setting  depth).  Without  this  information, 
MMS  would  be  unable  to  monitor 
drilling  operations  from  off-site.  The 
alternative  to  requiring  drilling  activity 
reports  would  be  to  conduct  many  more 
onsite  inspections.  However,  the 
additional  inspectors  and  helicopters  to 
transport  them  would  not  be  efficient  or 
cost  effective.  Furtherr^pre,  lessees 
would  likely  experience  delays  in 
obtaining  timely  approvals  to  revise 
drilling  plans  because  District  Offices 
would  not  have  current  and  complete 
information.  Changes  to  the  form 
include: 

Well  Name.  Sidetrack  No.,  and  Bypass 
.Vo.— These  identifiers  are  added  to  help 
eliminate  confusion  with  regard  to  well 
naming  and  numbering. 

Rig  Name  or  Primary  L^nif— Primary 
unit  was  added  to  include  wireline 
units,  coil  tubing  units,  and  snubbing 
units,  which  may  be  used  in  lieu  of  a 
rig  to  complete  the  permitted  operation. 
The  E-Forms  Permit  Process  wiJl 
include  the  identification  of  the  type  of 
equipment  movement  onto  platforms, 
which  are  designated  by  type  and  are 
not  named  as  with  rigs. 

Casing/Liner/Tubing  Record — This 
section  was  modified  and  includes  data 
elements  relocated  from  form  MMS- 
125.  This  information  will  now  be 
reported  cumulatively  on  each  form 
MMS-133  report  and  completed  at  the 
end  of  the  well  operation. 

Frequency:  Forms  MMS-123,  MMS- 
123S,  MMS'-124,  and  MMS-125  are  on 
occasion:  form  MMS-133  is  weekly. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  We 
estimate  the  following  burdens  for 
submitting  the  paper  copies  of  these 
revised  forms.  It  should  be  recognized 
that  when  the  new  E-Forras  Permit 
Process  is  fully  implemented,  it  should 
result  in  reduced  burden  hours. 
However,  these  anticipated  burden 
reductions  are  not  yet  determined,  as 
they  will  depend  on  the  upcoming  pilot 
testing.  The  annual  burden  hours  shown 
for  each  form  were  the  totals  previously 
estimated  and  approved  by  OMB. 

Form  MMS-123:  2":j  hours  per  form: 
annual  burden  of  4,078  hours. 

Form  MMS-123S:  1 V2  hour  per  form; 
annual  burden  of  683  hours. 

Form  MMS-124:  1  'A  hours  per  form; 
annual  burden  of  11,875  hours. 


Form  MMS-125:  1  hour  per  form: 
annual  burden  of  2,275  hours. 

Form  MMS-133:  1  hour  per  form; 
annual  burden  of  2,275  hours. 

Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour  cost"  burdens  associated  with  the 
subject  forms. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agencv  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an 
information  collection  request  to  OMB, 
PRA  section  3506(c)(2)(A)  requires  each 
agency"*  *  *  to  provide  notice  *   *   * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*  *   *".  Agencies  must 
specifically  solicit  comments  to:  (a) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
We  will  summarize  written  responses  to 
this  notice  and  address  them  in  our 
submission  for  OMB  approval, 
including  any  appropriate  adjustments 
to  the  estimated  burdens. 

Agencies  must  estimate  both  the 
"hour"  and  "non-hour  cost"  burdens  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
have  identified  no  non-hour  cost 
burdens  for  the  information  collection 
aspects  of  the  subject  forms.  Therefore, 
if  you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs.  You 
should  not  include  estimates  for 
equipment  or  services  purchased:  (i) 
before  October  1,  1995;  (ii)  to  comply 
with  requirements  not  associated  with 
the  information  collection;  (iii)  for 
reasons  other  than  to  provide 
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information  or  keep  records  for  the 
Government;  or  (iv)  as  part  of  customar>- 
and  usual  business  or  private  practices. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  bv  law.  There  mav  be 


circumstances  in  which  we  wtjuld 
withhold  from  the  record  a  respondent  ' 
identitv.  as  allowable  by  the  law.  If  vou 
wish  us  to  withhold  your  name  and  nr 
address,  vou  must  state  this 
prominently  at  the  beginnmg  ol  vour 
comment.  However,  we  will  not 
consider  anonymous  comments  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themseh  e^  as 
representatives  or  officials  of 


Druanizations  or  bu'■ln(>^^e^,  awiiliible 
for  public  inspection  m  their  en!irt't\ 

.\/.\/,S  Intormntion  CnllerUnn 
('.U-arancc  Ottu  rr  In  .-\iiii  LdUtiTtiaih. 
i202) 208-7744 

Dalcci    April  1    -Oltj 
K.P  Danenberger. 
Chief.  Engineering  and  Operations  Division. 

Appendices  1-5:  Forms  NfMS-1 23. 
123S,  124.  125.  and  133 
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U.S.  Department  of  the  Interior 
Minerals  Management  Service  (MMS) 


APPENDIX  1  -  FORM  MMS-123 

Suomit  ORIGINAL  plus  rHREE  cop'es.  0MB  Control  Number  1010-0044 

///rh  ONE  copy  marked  ■Public  Information"  0MB  Approval  Expires  XX/XX/2005 


PERMIT  TO  DRILL  A  WELL  (Replaces  Application  for  Pemiit  to  Drill) 


1   PROPOSAL  TO  DRILL 
D  NEW  WELL     D  SIDETRACK       G  BYPASS 


4  WELL  NAME  (CURRENT)       5  SIDETRACK  NO  (CURRENT) 


7  SPUD  DATE 


2  MMS  OPERATOR  NO. 


6  BYPASS  NO  (CURRENT) 


8  PLAN  IDENTIFICATION  NO 


9  API  WELL  NO  (CURRENT  SIDETRACK  /  BYPASS) 


10  LEASE  NO 


3.  OPERATOR  NAME  and  ADDRESS 

(Submitting  Ofrice) 


11  AREA  NAME 


12  BLOCK  NO 


13  LATITUDE  (NAD  83) 


20  NAME 


14  LONGITUDE  (NAD  83) 


21   TOP(MD) 


15  LEASE  NO 


16  AREA  NAME 


17.  BLOCK  NO 


18.  LATITUDE  (NAD  83) 


20.  NAME 


19.  LONGITUDE  (NAD  83) 


21.TOP{MD) 


22  LIST  ALL  ATTACHMENTS  (Attach  complete  well  prognosis  and  attachments  required  by  30  CFR  250.414(b)  through  (g)  or 
30  CFR  250. 1617(c)  and  (d),  as  appropnate) 


23  AUTHORIZING  OFFICIAL  i  Type  or  pant  name.' 


25.  AUTHORIZING  SIGNATURE 


24  TITLE 


26  DATE 


THIS  SPACE  FOR  MMS  USE  ONLY 

APPROVED; 
G    With  Attached  Conditions 
Q    Without  Conditions 

BY 

TITLE 

API  WELL  NO  ASSIGNED  TO  THIS  WELL 

DATE 

PAPERWORK  REOOCnoW  ACT  OF  IMS  (PRA)  STATEMENT:  Tha  PRA  (44  u  S  C  3501  «  »eg  Requrei  u»  to  infonn  you  in»t  vw  collect  Ihis  intormatior  to  oetam  knowladga  of  aqu<XT<em 
»«  ofoctdum  »  Be  uaeO  n  anrmg  ooeratcrM   MMS  uses  the  rfonnatior  lo  evaiuaie  and  approve  or  doappnxe  the  aoequacy  of  the  equpment  andtor  procedures  to  s^ely  perform  the 
propoeed  omirfl  opwatwi.  Response*  are  iranoatorv  ,43  u  S  C   1334)   Proorwary  twa  are  covered  under  30  CFR  250  196   An  agency  may  not  conduct  or  sponsor,  and  »  person  a  not 
required  lo  -espond  to,  a  mileoor  o<  irtorpnatar  jrtess  <  dnpiays  a  currently  v3M  0MB  Cortroi  Nutiber   Public  reporling  burden  for  this  form  is  estimated  to  average  2V5  hoLO  per  response 
rxauln^  the  irne  tor  -eviewng  aistruciions  aaiherng  and  maBTiainvig  Mia  and  completing  and  reviewng  ihe  form    Drtet  oomments  regard»ig  the  burden  eslnate  or  any  other  aspect  of  this 
lomi  » the  Iryormanor  Collection  Cieerance  CXicer  uaii  Slop  423C  Minerals  Management  Sennca  1849  C  Street,  N  W ,  Wa8^ngton.  DC  2M40. 

M/yiS      FORM  MMS-123  ^4/1-'2002  -  Supersedes  all  previous  versions  of  form  MMS-123  which  may  not  tie  used.)  Page  1  of  1 
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APPENDIX  3  -  FORM  MMS-124 

U.S.  Department  of  the  Interior  sabm.t  original  plus  three  cop,es 

Minerals  Management  Service  (MMS)       .vTh  one  copy  marked  Pubiic  information- 

PERMIT  TO  MODIFY  A  WELL  (Replaces  Sundry  Notices  and  Reports  on  Well) 


OMB  Control  Number  1010-CXM5 
0MB  Approval  Expires  XX/X)C/2005 


1   TYPE  OF  SUBMITTAL 

Q   REQUEST            G   SUBSEQUENT 
APPROVAL  REPORT 


2  MMS  OPERATOR  NO 


4  WELL  NAME 


5  SIDETRACK  NO   I  6  BYPASS  NO 


3  OPERATOR  NAME  and  ADDRESS  .Subnuttmg  Office) 


7  API  WELL  NO 


8  PRODUCING  :  9  WELL  STATUS 

INTERVAL  CODE        | 


10.  WATER  DEPTH 
!  (Surveyed) 


11   ELEVATION  AT  KB 
(Surveyed) 


12  LEASE  NO. 


13  AREA  NAME 


14.  BLOCK  NO 


17.  LEASE  NO. 


18  AREA  NAME 


19.  BLOCK  NO. 


15.  LATITUDE  (NAD  83) 


16  LONGITUDE  (NAD  83) 


20  LATITUDE  (NAD  83) 


21   LONGITUDE  (NAD  83) 


22  PROPOSED  OR  COMPLETED  WORK 

D  ACIDIZE  WITH  COIL  TUBING             C  INITIAL  COMPLETION 
D  ARTIFICIAL  LIFT                                   □  MULTI-COMPLETION 
C  DEEPEN                                                 C  RECOMPLETION 
G  PLUG  BACK  TO  SIDETRACK    BYPASS 
G  MODIFY  PERFORATIONS  O,  OTHER 


G  PERMANENT  ABANDONMENT         D  ALTER  CASING 
G  TEMPORARY  ABANDONMENT         D  PULL  CASING 
D  CHANGE  ZONE  □  WORKOVER 


23.  RIG  NAME  OR  PRIMARY  UNIT  (e  g  wireline  unit,  coil  tubing  unit,  etc  ) 


24  RIG  TYPE 


25  DESCRIBE  PROPOSED  OR  COMPLETED  OPERATIONS  (Attach  pioy)osis  or  summary  of  compieted  wor1<,  as  appropriate) 


26.  CONTACT  NAME 


27.  CONTACT  TELEPHONE  NO 


28  CONTACT  E-MAIL  ADDRESS 


29.  AUTHORIZING  OFFICIAL  (Type  or  print  name, 


31.  AUTHORIZING  SIGNATURE 


30  TITLE 


32.  DATE 


APPROVED  BY 


THIS  SPACE  FOR  MMS  USE  ONLY 

TITLE 


DATE 


P*PeRW0t«KREDUCTK5N  ACT  OF  19»«(W*A)  STATEMENT    Tr«  PRA  «USC  M01  el  wq  r»quire»  us  10  inlorm  you  thai  w»  coll»el  iftis  nfofTTiiion  to  etttiff  kTotittage  of  e^CffiwH  »nd 
procadum  fo  »  .jmO  m  Onlwo  weltaxnpietion  «ortov»r  ana  prrxJuaior  oowalions    MMS  uses  m»  intomalion  to  9vakjal«  ana  ippniv*  or  daapprovs  Vv  adequacy  o(  Iha  •quipmeni  an*or 
proe«JurM'osa«»(yo«rtorr»igotooo«w  operator    «»«>Tnses  aro -nandatory  (43  J  S  C  1334)   Proonela-y  data  an.  ooversd  undsf  30CFR  250  A96   Ar  agency  may  not  conAjcl  or  sponsor,  and  a 
person  «  not  requred  to  respond  to  a  coiieciion  d  rtornacon  urieis  <i  displays  a  cjrreotiy  vaM  OMB  Concrol  Number   Pubhc  raportng  burden  for  this  form  is  estmalad  to  average  1%  hours  per 
response  nouOirg  r»  irna  »or  revwwTig  nstruction.  galhen^q  and  Tamiaming  data,  and  osmptetrs  and  raviewing  the  form.  Direct  oomments  regarding  tdo  burden  eslmiala  or  any  other  aspect  of  this 
forwi  to  the  Inforr-ation  CaiecHon  Ciearance  0«itw  WaH  Slop  4230  MMrals  Managemsnl  Service  1849  C  Street,  N.W   Washington,  DC  20240 

M/fM/f^      FORM  MMS-124  ;4/i,2002  -  Supersedes  all  previous  versions  of  form  MMS-124  which  mav  not  be  used.)  Page  1  Of  1 
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U.S.  Department  of  the  Interior 
Minerals  Management  Service  (MMS) 


APPENDIX  4  -  FORM  MMS-1 25 

Si/i-'^iif  Off.G.'V/Si.  pU-'S  '^i-iFF.e  copies. 
w;th  ONE  :oo/  'rnrkod    PuOhc  Infc'iation  ' 


0MB  Cont'^i  Numbef  '  Ci  3-0046 
0MB  Apcrovai  Expire*  XX'XX/2005 


END  OF  OPERATIONS    REPORT  (Replaces  Well  summary  Report) 


1     D   l^'' COMPLETION        2  API  WELL  NO 
D   RECOMOLETtON 
□  ABANDONMENT 
Q  CORRECTION 


5.  WELL  NAME 


3  PRODLCING  INTERVAL  CODE  4   OPERATOR  NAME  ano  ADDRESS 

(Submitlitig  Office) 


6  SIDETRACK  NO        7  B'-'PASS  NO 


8  MMS  OPERATOR  NO 


"   .  ••-        ^T.   3.   .  ■  ■- .     ■  (■■       ■-?-..■■.     ■        .-'-i-  -■  -'..-s.     ..■ ■.•"'i..'i.-^. -I    .  I    ...   -      -f.i.-'y.'.li 


9  LEASE  NO 


14  LEASE  NO 


10  AREA  NAME 


15  AREA  NAME 


11.  BLOCK  NO 


16   BLOCK  NO. 


12  LATITUDE  (NAD  83) 


13  LONGITUDE  (NAD  83) 


1?  LATITUDE  (NAD  83) 


18  LONGITUDE  (NAD  83) 


19  WELL  STATUS /TYPE  CODE       ^  20  DATE  OF  WELL  STATUS  21   SPUD  DATE 


22   DATE  TD  REACHED 


23  DATE  SIDETRACKED  / 
BYPASSED 


26  TOP  (MD) 


^BSf 


24   p^ICK  OPf-  POINT  (MD) 


25   TO^AL  DEPTH  liurveyect; 
MD  TVD 


amm-vmsssa^B^ESS 


^M^^^i^.^^Mm^y^- 


27  BOTTOM  (MD) 


^^^n^^M^^^^^MWM^ 


28.  TOP  {TVCi 


29   BOTTOM  .'TvO. 


30  RESERVOIR  NAME 


31    NAME{S)  OF  PRODUCING  FORMATION(S)  THIS  COMPLFTIONI 


32  IF  SUBSEA  COMPLETION  (TYPE  OF  PROTECTION)         33  BUOY  INSTALLED  ',  34  TREE  HEIGHT  ABOVE  MUDLiNE 

G    GUARD        Q    NONE 


Iffe; 


iiii^^Mli;!^ 


G     YES    □     NO 


35  INTERVAL  NAME 


36  TOP  (MD)  '  37,  BOTTOM  (MD)        38  TYPE  OF  HYDROCARBON 


■  ^^.i3itriSi^>toii;.tasi*iuife^fii« 


MMS       FORM  MMS-125  (4/1//2002  -  Supersedes  all  previous  versions  of  forTi  MMS-125  wftch  rray  not  be  use<3  j  Page  1  0*  2 
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PAPERWORK  REDUCTION  ACT  OF  19«6  (PRAI  STATEMENT:    T^  PRA   44  u  S  C   3S01  81  503  r»guire»  u>  to  irfomi  you  mat  w»  collect  1^rs  mfomiator  to  oblan  knowledge  of  eauipmem  and 
oroceoures  to  tse  jsec  n  Jnlirg  ooefaiions   MMS  jses  r-e  rtor^-aiKr  to  svauaie  ano  approve  or  disapprove  t^e  adequacy  o(  the  erjuipmeni  aixior  ofoe«lu'e»  to  safely  pertsnrt  tne  propose*!  drilling 
speratcp    Resporses  are  r^«^datory  43  U  S  C   -334,    =r-;creiarv  3aia  are  revered  under  30  CFR  250  196   Ar  agwicy  may  not  ajoAO  or  sponaor  and  a  perjon  is  nol  required  to  respond  10  a  coUedion 
of  in(onraton  ijiiess  t  doptays  a  curertiy  »ai<]  0MB  Ccntro-  Nur-iDer    =U)«c  sportrig  oufOer  tor  itiis  torrt  15  estimated  10  average  1  nour  per  response  inducting  the  tins  for  reviewing  mstruaiors 
gatnenng  and  ■tiamtairrrg  daia  and  corripietirg  and  -eviswipg  t-w  'or^    D»ect  comr-eot>  -agardng  t^e  ourden  estimate  or  any  ot^er  aspect  o(  this  form  to  the  Informatior  Collection  Clearance  Officer  Mail 
Stop  4230   Minerals  Management  Service   ■  849  ;  Street,  N  W    Was^lngtDn,  DC   20240 


MMS         FORMMMS-125 


Page  2  of  2 
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APPENDIX  5  -  FORM  MMS-lja 


U.S.  Department  of  the  Interior 
Minerals  Management  Service  (MMS) 


OMB  Control  Number  10'O-C'22 
OMB  Approval  Expires  Xx:xx/2C05 


WELL  ACTIVITY  REPORT  (Replaces  weekly  Activity  Report) 


BEGINNING  DATE: 


ENDING  DATE: 


REPORT  IS  NOT  TO  EXCEED  7  DAYS  (1  WEEK)  IN  DURATION 
D  CHECK  IF  THIS  IS  THE  LAST  WELL  ACTIVITY  REPORT 


MMS      FORM  MMS-133  (4/1/2002  -  Supersedes  all  previous  versions  of  'o-m  WMS-133  wnicf  ^lay  not  Be  usee  ■  Page  1  of  2 
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WELL  ACTIVITY  REPORT  (Continued 


PAPWWORK  R£OUCTK>N  ACT  Of  IMS  (PRAI  STATIMtNT    -la  PRA  44  J  3C  3501  5(993  rwu«M  i«  to  rtorni  you  lh«  w«  coll»el  ma  Woriiilon  to  obtain  knowBcIgs  a* 
aqu^mtr*  *id  pnxeoumt  ic  be  jtaa  m  animB  :<»ra«ion»   MMS  -sss  Tt  rtormaiion  to  evaluate  ana  approva  or  ditapprova  Ihe  aoequacy  d  the  equipmant  anOAir  aroeaduma  )o  sawy 
paftorm  ihe  oropoMd  tjn(lr>g  opwaiion   i?B«)cnse«  »«  nMrOBtcrv'43  u  S  C  1334)   Proprwtary  dala  arecovoraa  irdaf  30  CFR250  196.  An  ajaoey  may  na  conduct  or  tponaor.  ard  a 
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[FR  Doc.  02-10772  Filed  4-30-02:  8:45  am] 
BILLING  CODE  4310-MR-C 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0092  and  1029- 
0107 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  under  30  CFR 
part  745.  State-Federal  cooperative 
agreements;  and  30  CFR  part  887. 
Subsidence  Insurance  Program  Grants. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  July  1,  2002  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Ave,  NW..  Room  210- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory' 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783  or 
via  e-mail  at  the  address  listed  above. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8  (d)].  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
contained  in  (1)  30  CFR  part  745,  State- 
Federal  cooperative  agreements;  and  (2) 
30  CFR  part  887,  Subsidence  Insurance 
Program  Grants.  OSM  will  request  a  3- 
year  term  of  approval  for  each 
information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 


enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
wavs  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection;  (1)  Title 
of  the  information  c:ollection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  State-Federal  cooperative 
agreements — 30  CFR  part  745. 

OMB  Control  Sumber:  1029-0092. 

Summon-:  30  CFR  part  745  requires 
that  States  submit  information  when 
entering  into  a  cooperative  agreement 
with  the  Secretar\-  of  the  Interior.  OSM 
uses  the  inforrnation  to  make  findings 
that  the  State  has  an  approved  program 
and  will  carry  out  the  responsibilities 
mandated  in  the  Surface  Mining  Control 
and  Reclamation  Act  to  regulate  surface 
coal  mining  and  reclamation  activities 
on  Federal  lands. 

Bureau  Form  Sumber:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State 
governments  that  regulate  coal 
operations. 

Total  Annual  Responses:  12. 

Total  Annual  Burden  Hours:  454. 

Title:  Subsidence  Insurance  Program 
Grants— 30  CFR  part  887 

OMB  Control  Number:  1029-0107 

Summary:  States  and  Indian  tribes 
having  an  approved  reclamation  plan 
may  establish,  administer  and  operate 
self-sustaining  State  and  Indian  Tribe- 
administered  programs  to  insure  private 
property  against  damages  caused  by 
land  subsidence  resulting  from 
underground  mining.  States  and  Indian 
tribes  interested  in  requesting  monies 
for  their  insurance  programs  would 
apply  to  the  Director  of  OSM. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  States 
and  Indian  tribes  with  approved  coal 
reclamation  plans. 

Total  Annual  Responses:  1 

Total  Annual  Burden  Hours:  8. 

Dated,  .^pril  1.2002, 
Richard  G.  Bryson, 

Chief  Division  ot  Regulaion  Support 

[FR  Doc.  02-10642  Filed  4-30-02;  8:45  ami 

BILUNG  CODE  4310-O»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0027  and  1029- 
0036 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior, 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  to 
continue  the  collections  of  information 
under  30  CFR  part  740.  Surface  Coal 
Mining  and  Reclamation  Operations  on 
Federal  Lands,  and  30  CFR  part  780. 
Surface  Mining  Permit  .Applications- 
Minimum  Requirements  for 
Reclamation  and  Operation  Plans  These 
information  collection  activities  were 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB).  and 
assigned  them  clearance  numbers  1029- 
0027  and  -0036.  respectively. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  July  1 ,  2002  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
lohn  A  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enfort  ement, 
1951  Constitution  Ave..  NW.,  Room 
210— SIB,  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtrelease<&osmre  gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 
information  and  related  forms,  contact 
lohn  A  Trelease,  at  (202)  208-2783 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320,  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8  (d)l.  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  approval. 
These  collections  are  contained  in  (1)  30 
CFR  part  740.  General  requirements  for 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  (1029- 
0027):  and  (2)  30  CFR  part  780.  State- 
Federal  cooperative  agreements  (1029- 
0092).  OSM  will  request  a  3-year  term 
of  approval  for  each  information 
collection  activitv. 
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Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  biu-den  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  requests  to  0MB. 

The  followmg  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimd^ed  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for  • 
the  collection  of  information. 

Title:  30  CFR  part  740— General 
requirements  for  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands. 

OMB  Control  Number:  1029-0027. 

Summary:  Section  523  of  SMCRA 
requires  that  a  Federal  lands  program  be 
established  to  govern  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands.  The  information 
requested  is  needed  to  assist  the 
regulatory  authority  determine  the 
eligibility  of  an  applicant  to  conduct 
surface  coal  mining  operations  on 
Federal  lands. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  siirface  coal  mine 
permits  on  Federal  lands. 

Total  Annual  Responses:  36. 

Total  Annual  Burden  Hours:  2,433. 

Title:  30  CFR  part  780— Surface 
Mining  Permit  Applications — 
Minimum  Requirements  for 
Reclamation  and  Operation  Plan. 

OMB  Control  Number:  102-0036. 

Summary:  Sections  507(b),  508(a), 
510(b).  515(b)  and  (d),  and  522  of  Public 
Law  95-67  require  applicants  to  submit 
operations  and  reclamation  plans  for 
coal  mining  activities.  Information 
collection  is  needed  to  determine 
whether  the  plans  will  achieve  the 
reclamation  and  environmental 
protections  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act. 
Without  this  information.  Federal  and 
State  regulatory  authorities  cannot 
review  and  approve  permit  application 
requests. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  surface  coal  mine 
permits. 


Total  Annual  Responses:  325. 

Total  Annual  Burden  Hours:  186.556. 

Dated:  April  5.  2002. 
Richard  G.  Bryson, 

Chief.  Division  of  Regulatory  Support. 

[FR  Doc.  02-10643  Filed  4-30-02:  8:45  am) 

BILUNG  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Agency  proposal  for  the 
collection  of  information  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review;  comment  request. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (P.L.  104-13),  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  OMB 
for  approval.  The  proposed  information 
collection  is  a  3-year  extension  of  the 
current  "generic  clearance"  (approved 
by  the  Office  of  Management  and 
Budget  under  control  No.  3117-0016) 
under  which  the  Commission  can  issue 
information  collections  (specifically, 
producer,  importer,  purchaser,  and 
foreign  producer  questionnaires  and 
certain  institution  notices)  for  the 
following  types  of  import  injury 
investigations:  antidumping, 
countervailing  duty,  escape  clause, 
market  disruption,  NAFTA  safeguard, 
and  "interference  with  programs  of  the 
USDA."  Any  comments  submitted  to 
OMB  on  the  proposed  information 
collection  should  be  specific,  indicating 
which  part  of  the  questionnaires  or 
study  plan  are  objectionable,  describing 
the  problem  in  detail,  and  including 
specific  revisions  or  language  changes. 
DATES:  To  be  assured  of  consideration, 
comments  should  be  submitted  to  OMB 
within  30  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
ADDRESSES:  Comments  about  the 
proposal  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  DC  20503,  Attention: 
David  Rostker,  Desk  Officer  for  U.S. 
International  Trade  Commission.  Copies 
of  any  comments  should  be  provided  to 
Robert  Rogowsky  (United  States 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436). 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  collection  of 
information  and  supporting 


documentation  mav  be  obtained  from 
Debra  Baker,  (USifC,  tel.  no.  202-205- 
3180).  Hearing-impaired  persons  can 
obtain  information  on  this  matter  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

(1)  The  proposed  information 
collection  consists  of  five  forms,  namely 
the  Sample  Producers',  Sample 
Importers',  Sample  Purchasers',  and 
Sample  Foreign  Producers' 
questionnaires  (separate  forms  are 
provided  for  questionncures  issued  for 
the  five-year  reviews)  and  Sample 
Notice  of  Institution  for  Five-  Year 
Reviews. 

(2)  The  types  of  items  contained 
within  the  sample  questioimaires  and 
institution  notice  are  largely  determined 
by  statute.  Actual  questions  formulated 
for  use  in  a  specific  investigation 
depend  upon  such  factors  as  the  nature 
of  the  industry,  the  relevant  issues,  the 
ability  of  respondents  to  supply  the 
data,  and  the  availability  of  data  from 
secondary  sources. 

(3)  The  information  collected  through 
questionnaires  issued  under  the  generic 
clearance  for  import  injur>' 
investigations  are  consolidated  by 
Commission  staff  and  form  much  of  the 
statistical  base  for  the  Commission's 
determinations.  Affirmative 
Commission  determinations  in 
antidumping  and  countervailing  duty 
investigations  result  in  the  imposition  of 
additional  duties  on  imports  entering 
the  United  States.  If  the  Commission 
makes  an  affirmative  determination  in  a 
five-year  review,  the  existing 
antidumping  or  countervailing  duty 
order  will  remain  in  place.  The  data 
developed  in  escape-clause,  market 
disruption,  and  interference-with- 
USDA-program  investigations  (if  the 
Conunission  finds  affirmatively)  are 
used  by  the  President/U.S.  Trade 
Representative  to  determine  the  type  of 
relief,  if  any.  to  be  provided  to  domestic 
industries.  The  submissions  made  to  the 
Commission  in  response  to  the  notices 
of  institution  of  five-year  reviews  form 
the  basis  for  the  Commission's 
determination  whether  a  full  or 
expedited  review  should  be  conducted. 

(4)  Likely  respondents  consist  of 
businesses  (including  foreign 
businesses)  or  farms  that  produce, 
import,  or  purchase  products  under 
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investigation.  Estimated  total  annual 
reporting  burden  for  the  period  August 
2002-Iulv  2005  that  will  result  from  the 


collection  of  information  is  presented 
below. 


Table  1.— Projected  Annual  Burden  Data.  By  Type  of  Information  Collection,  August  2002-July  2005 


Item 


Producer 
questionnaires 


Importer  ques- 
tionnaires 


Purchaser 
questionnaires 


Foreign  pro- 
aucer  ques- 
tionnaires 


Institution  no- 
tices for  5-year 
reviews 


Total 


Estimated  burden  hours  imposed  annually  for  August  2002-July  2005 


Number  of  respondents 
Frequency  of  response 
Total  annual  responses 

Hours  per  response  

Total  hours  


1  186 

778 

639 

24 

3.514 

1 

1 

1 

1 

1 

1.186 

778 

639 

24 

3514 

44  0 

280 

28.0 

7,4 

40  7 

52  184 

21784 

17,892 

178 

143.040 

Estimated  burden  hours  Imposed  for  August  2004-July  2005^ 


Number  of  respondents 
Frequency  of  response 
Total  annual  responses 

Hours  per  response  

Total  hours  


1,278 

1 

1.278 

575 

73  485 


1,708 

1 

1  708 

,      440 

75152 


1,264 

920 

46 

5.216 

1 

1 

1 

1 

1,264 

920 

46 

5,216 

28  0 

28.0 

74 

40  3 

35  392 

25.760 

340 

210,129 

'  Twelve-month  period  dunng  which  the  greatest  response  burden  is  anticipated  it  is  these  figures  that  are  listed  on  the  0MB  Form  83-1  to  en- 
sure that  the  Commission  response  burden  will  remain  below  the  approved  burden  total  in  any  one  year 


No  record  keeping  burden  is  known  to 
result  from  the  proposed  collection  of 
information. 

Bv  ordRF  of  the  Commission. 

Issued;  .\pn\  23.2002. 
Marilyn  R.  Abbott. 
Secretary. 

|FR  Dor.  02-10776  Filed  4-,30-02;  8:45  am] 
BILLING  CODE  702(M)2-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-748  (Review)] 

Gas  Turbo-Compressor  Systems  From 
Japan 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 

concerning  the  antidumping  duty  order 

on  gas  turbo-compressor  systems  from 

Japan. 


summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review- 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on  gas 
turbo-compressor  systems  from  Japan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury. 
Pursuant  to  section  751(c)(2)  of  the  Act. 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission: '  to  be  assured  of 


consideration,  the  deadline  for 
responses  is  lune  20,  2002,  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  bv  lulv  15. 
2002  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  .^  throui^h 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D.  E.  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  May  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-3193).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW  . 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobilitv 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  ser\'er  [http:// 
wvt-v^'. usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 


and  Budget  lOMBl  number  is  not  displayed;  the 
0MB  number  IS  3n--n01B'U,SITC  No.  02-5-070. 
e.\pirr.tion  date  Iul\  31,  2002,  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations.  I'.S,  International  Trade 
Commission,  500  E  Street,  NW,  Washington.  DC 
2043e. 


ON-LINE)  at  http://dockets.usitc.gov/ 

eol/public 

SUPPLEMENTARY  INFORMATION: 

Bniki^rnund — On  lune  lb.  1997,  the 
Department  of  Coinmerce  issued  an 
antidumping  duty  order  on  imports  of 
gas  turbo-rompressor  systems  from 
lapan  (62  FR  32584)  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likelv  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacv  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  a  full  review  or  an 
expedited  review.  The  Commissions 
determination  in  any  expedited  review 
will  be  based  on  the  facts  available, 
which  mav  include  information 
provided  in  response  to  this  notice. 

Definitions  —The  following 
definitions  applv  to  this  review; 

(1)  Suhipct  Mprrhandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce, 

"  (2;  The  Subipct  Country  in  this  review 
is  Japan 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as 
engineered  process  gas  turbo- 
compressor  systems,  coextensive  with 
the  scope  of  the  investigation  (i.e  . 
whether  assembled  or  unassembled,  and 
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whether  complete  or  incomplete, 
excluding  revamps,  replacement  parts, 
and  repairs). 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  all  producers  of  the 
domestic  like  product  defined  above. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  June  16,  1997. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiarv',  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  rexiew  and  public 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15. 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  §207.  the  post  employment 
statute  for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputv  Agencv  Ethics 
Official,  at  202-205-3088. 


Limited  disclosure  of  business 
proprietary-  information  (BPIj  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
davs  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9).  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act.  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  June  20,  2002. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  an 
expedited  or  full  review.  The  deadline 
for  filing  such  comments  is  July  15. 
2002.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 


appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  to  be  provided  in 
response  to  this  Notice  of  Institution:  As 
used  below,  the  term  "firm"  includes 
any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
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771(4HB)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1996. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  2001  (report  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  vou  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity  in  thousands 
of  work-hours)  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
production  of  the  Domestic  Like 
Product  accounted  for  by  your  firm's(s') 
production; 

(b)  The  quantity  (in  number  of  trains) 
and  value  of  U.S.  commercial  shipments 
of  the  Domestic  Like  Product  produced 
in  your  U.S.  plant(s);  and 

(c)  The  quantity  (in  number  of  trains) 
and  value  of  U.S.  internal  consumption/ 
company  transfers  of  the  Domestic  Like 
Product  produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countr\'.  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  2001  (report  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  value  (landed,  duty-paid  but 
not  including  antidumping  or 
countervailing  duties)  of  U.S.  imports 
and,  if  known,  an  estimate  of  the 
percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  the  Subject 
Country  accounted  for  by  your  firm*s(s) 
imports; 

(b)  The  quantity  (in  number  of  trains) 
and  value  (f.o.b.  U.S.  port,  including 
antidumping  and/or  countervailing 
duties)  of  U.S.  commercial  shipments  of 
Subject  Merchandise  imported  from  the 
Subject  Country;  and 

(c)  the  quantity  (in  number  of  trains) 
and  value  (f.o.b.  U.S.  port,  including 
antidumping  and/or  countervailing 
duties)  of  U.S.  internal  consumption/ 
company  transfers  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 


(9)  If  you  are  a  producer,  an  exporter. 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country', 
provide  the  following  information  on 
vour  firm's(s')  operations  on  that 
product  during  calendar  year  2001 
(report  quantity  data  in  thousands  of 
work-hours  and  value  data  in  thousands 
of  U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association. 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country-  accounted  for  by 
your  firm's(s')  production;  and 

(b)  The  value  of  your  firm's(s')  exports 
to  the  United  States  of  Subject 
Merchandise  and,  if  known,  an  estimate 
of  the  percentage  of  total  exports  to  the 
United  States  of  Subject  Merchandise 
from  the  Subject  Country'  accounted  for 
by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology:  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  product.s; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being 
conducted  under  authority  of  title  \'II  of 
the  Tariff  Act  of  1930;  this  notice  is 


published  pursuant  to  section  207.61  of 
the  Commissions  rules. 

Bv  order  of  the  Commission. 

Issued-  .\pril  25,  2002. 
Marilyn  R.  Abbott, 
Secretar\-. 

|FR  Dot.  02-1U768  Filed  4-30-02:  8:45  ami 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-446] 

In  the  Matter  of  Certain  Ink  Jet  Print 
Cartridges  and  Components  Thereof; 
Notice  of  issuance  of  Limited 
Exclusion  Order  and  Cease  and  Desist 
Orders;  Termination  of  the 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  determined  to  reverse-in- 
part  the  presiding  administrative  law 
judge's  ('"ALJ")  initial  determination 
("ID")  of  January  25.  2002.  in  the  above- 
captioned  investigation,  and  determined 
that  the  accused  devices  infringe  claim 
4  of  U.S.  Letters  Patent  4.635.073  ("the 
'073  patent"),  and  that  complainant 
Hewlett-Packard  Company  ("HP")  has 
satisfied  the  technical  prong  of  the 
domestic  industry  requirement  with 
respect  to  the  '073  patent.  Having  found 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930.  19  U.S.C.  1337,  the 
Commission  issued  a  limited  exclusion 
order  and  cease  and  desist  orders,  and 
terminated  the  investigation 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Sultan.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street.  SW.. 
Washington.  DC  20436,  telephone  202- 
205-3094.  Copies  of  the  limited 
exclusion  order  and  cease  and  desist 
order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
mav  also  be  obtained  by  accessing  its 
Internet  server  (http://wHy^'. usitc.gov]. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets  usitc.gov/eoI.public 
Hearing-impaired  persons  are  advised 
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that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  the  basis  of  a  complaint  filed  by  HP, 
alleging  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  in  the  importation 
and  sale  of  certain  ink  jet  print 
cartridges  and  components  thereof  by 
reason  of  infringement  of  U.S.  Letters 
Patent  4.827.294:  4.635,073  ( -the  073 
patent'):  4.680.859;  4.872.027: 
4,992.802:  and  5.409.134.  The 
complaint  named  five  respondents: 
Microjet  Technology  Co..  Ltd.  of  Taipei, 
Taiwan:  Printer  Essentials  of  Reno, 
Nevada;  Price-Less  Inkjet  Cartridge 
Company  of  Port  Charlotte,  Florida 
("Price  Less  "):  Cartridge  Hut  and 
Paperwork  Plus  of  Sun  City.  California 
("Cartridge  Hut"):  and  ABCCo.net.  Inc. 
of  Port  Charlotte,  Florida  ("ABC").  The 
investigation  was  later  terminated  on 
the  basis  of  consent  order  agreements 
with  respect  to  Printer  Essentials  and 
Cartridge  Hut. 

The  ALJ  issued  his  final  ID,  along 
with  a  recommended  determination  on 
remedy  and  bonding,  on  January  25, 
2002.  He  concluded  that  there  was  a 
violation  of  section  337,  based  on  the 
following  findings:  (a)  that  the  asserted 
claims  of  all  of  the  patents  at  issue, 
except  for  claim  4  of  the  '073  patent,  are 
infringed  by  respondents  Microjet, 
Price-Less  and  ABC;  and  (b)  that  an 
industry  exists  in  the  United  States  that 
exploits  each  of  the  patents  in  issue, 
except  the  073  patent.  The  ALJ 
recommended  a  bond  of  100%  of 
entered  value  during  the  Presidential 
review  period,  and  a  limited  exclusion 
order  issue  against  Microjet,  and  cease 
and  desist  orders  against  Price-Less  and 
ABC. 

On  March  7.  2002,  the  Commission 
determined  (1)  to  review  the  ALJ's 
construction  of  claim  4  of  the  '073 
patent  and  his  findings  of  no 
infringement  and  no  domestic  industry 
with  respect  to  the  "073  patent:  (2)  not 
to  review  the  remainder  of  the  ID.  On 
review,  the  Commission  determined 
that  the  accused  devices  infringe  claim 
4  of  the  '073  patent,  and  that 
complainant  HP  has  satisfied  the 
technical  prong  of  the  domestic  industry 
requirement  with  respect  to  the  073 
patent. 

The  Commission  found  that  each  of 
the  statutory  requirements  has  been  met 
for  the  issuance  of  a  limited  exclusion 
order  with  respect  to  respondent 
Microjet,  and  for  the  issuance  of  a  cease 
and  desist  order  with  respect  to 
respondents  Price-Less  and  ABC.  The 


Commission  further  determined  that  the 
public  interest  factors  enumerated  in 
section  337(g)(1)  did  not  preclude  the 
issuance  of  such  relief.  Finally,  the 
Commission  determined  that  bond 
under  the  limited  exclusion  order 
during  the  Presidential  review  period 
shall  be  in  the  amount  of  one  hundred 
(100)  percent  of  the  entered  value  of  the 
imported  articles. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337.  and  section 
210.45  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR  210.45. 

Issued:  April  25.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  02-10775  Filed  4-30-02:  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

National  Institution  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement:  Implementing  Effective 
Correctional  Management  of  Offenders 
in  the  Community 

agency:  National  Institute  of 
Corrections.  Department  of  Justice. 
action:  Solicitation  for  a  Cooperative 
Agreement. 

(The  National  Institute  of  Corrections  awards 
cooperative  agreements  to  fund  the  planning, 
development  and  implementation  of  its 
strategic  plan.  Unlike  grants  and  other  types 
of  funding,  cooperative  agreements  require 
that  NIC  work  closely  with  awardee  to 
achieve  the  stated  goals.  Announcements  for 
cooperative  agreements  are  posted  in  the 
Federal  Register  and  on  the  NIC  Web  site: 
www.nicic.orgl 

Overview:  Since  the  mid  1990's  the 
National  Institute  of  Corrections  (NIC) 
has  promoted  an  awareness  of  evidence- 
based  correctional  practices  that 
promote  pro-social  behavior  by 
offenders  and  reduce  victimization. 
These  practices,  based  on  cognitive 
behavioral  and  social  learning  theories, 
have  become  adopted  internationally 
under  the  terminology  of  "What 
Works". 

NIC  is  seeking  an  organization 
(awardee)  to  work  with  the  Institute  to 
implement  effective  interventions  in 
selected  statewide  correctional  systems 
over  a  four  federal  fiscal-year  period, 
based  on  availability  of  funds  and  the 
awardee's  satisfactory  performance.  For 
the  purpose  of  this  document,  statewide 
systems  are  defined  as  state  agency(s)  or 
organization  of  county  government 
agencies  covering  all  geographic  regions 


of  the  state  with  continuous  custody 
and  supervision  of  offenders  for  the  full 
term  of  their  legal  disposition.  The 
project  will  also  include  appropriate 
external  stakeholders  involved  with 
offenders  during  the  period  of  legal 
disposition.  The  awardee  must  possess 
a  working  knowledge  of  the  research, 
principles  and  practices  associated  with 
effective  interventions  (including 
special  needs  and  various  responsivity 
issues),  and  organizational  change. 

Working  jointly  with  the  NIC — 
Community  Corrections  Division,  the 
awardee  will  help  market  the  program 
to  all  50  states  and  the  District  of 
Columbia,  assist  with  the  development 
of  criteria  for  selection,  assess 
organizational  readiness  based  on  each 
state's  application,  and  recommend  the 
statewide  systems  that  can  be  assisted  at 
one  time  given  the  available  resources. 
Once  the  target  jurisdictions  have  been 
selected,  the  awardee  will  assist  the 
state  systems  in  conducting  an  in-depth 
self-assessment  of  their  current  status 
and  readiness  to  change  regarding 
evidence  based  practice.  The  awardee 
will  assist  the  state  system  in  preparing 
an  organizational  change  and 
development  plan  for  the 
implementation  of  effective  strategies 
for  the  management  of  offenders.  The 
implementation  strategy  will  include 
leadership  identification,  role 
definition,  a  full  continuum  of  program 
components  and  staff  competency 
development  at  all  levels  of  the 
organization.  NIC  and  the  awardee  will 
work  with  selected  systems  for  up  to 
three  years  as  long  as  they  are  making 
progress  with  their  planned 
implementation. 

Background:  The  elements  of 
responsible,  informed  and  effective 
correctional  practice  are  no  longer 
regarded  as  opinion  but  are  grounded  in 
evidence.  In  recent  years,  a  large  body 
of  research,  referred  to  as  the  "What 
Works"  literature  has  identified  the 
common  characteristics  of  successful 
intervention.  The  characteristics  of 
effective  interventions  include: 

1.  Support  by  community  and 
policymaker  partnerships. 

2.  Support  by  qualified  and  involved 
leadership  who  understand  program 
objectives. 

3.  Design  and  implementation  based 
on  proven  theoretical  models  beginning 
with  assessment  and  continuing  through 
aftercare. 

4.  Use  of  standardized  and  objective 
assessments  of  risk  and  need  factors  to 
make  appropriate  program  assignment 
for  offenders. 

5.  Targeting  of  crime-producing 
attributes  and  use  of  proven  treatment 
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models  to  prepare  offenders  for  return 
into  the  community. 

6.  Deliven'  in  a  manner  consistent 
with  the  ability  and  learning  style  of  the 
individual.s  being  treated. 

7.  Implementation  by  well-trained 
employees  or  contractors  who  deliver 
proven  programs  as  designed. 

8.  Evaluations  to  ensure  quality. 

9.  Targeting  high-risk  offenders. 
It  is  worthy  to  note  in  regard  to 

evidence  based  practice  that  evidence 
based"  means  a  process  of  testing 
theories  and  practice,  never  intended  to 
be  a  closed  body  of  knowledge  and 
always  open  to  new  information. 

Success  in  offender  change  requires 
an  agency  infrastructure  with  an 
informed,  supportive  leadership  and 
culture  that  models  the  principles  and 
practices  of  the  research  based,  data 
driven  service  approaches.  Optimum 
outcomes  are  dependent  upon  the  full 
range  of  staff  competency;  knowledge, 
skill,  experience,  aptitude,  and  attitude 
in  service  delivery.  An  organization's 
decision  making,  personnel  practices, 
problem  solving,  and  all  other  functions 
related  to  intervention  must  be 
evaluated  and  measured  against 
evidence  based  standards. 
Administration  must  understand,  serve, 
and  support  the  vision,  principles,  and 
practices  of  evidence-based 
programming  if  it  is  to  be  successful. 
Similarly,  criminal  justice  partners 
entrusted  with  autonomous  authority 
and/or  control,  i.e..  paroling  authorities, 
law  enforcement  agencies,  the  judiciary, 
and  independent  service  providers  both 
public  and  private  must  also  understand 
the  responsibilities  and  boundaries 
appropriate  to  evidence-based  practice 
and  their  respective  roles  in  successful 
offender  change.  Although  there  are 
many  aspects  of  offender  change  that  are 
now  clearly  based  on  evidence,  the 
successful  awardee  must  demonstrate 
the  process  by  which  they  will  build 
consensus  within  statewide  systems. 
This  is  particularly  important  in  regard 
to  the  various  stakeholders  and 
autonomous  bodies  associated  with  the 
full  process  of  offender  change. 

Manv  local  jurisdictions  have  come  to 
accept  the  elements  of  effective 
inter\'ention.  while  they  remain 
frustrated  in  their  ability  to  combine 
these  "best  practices"  into  an  integrated 
system  of  ser\'ices  that  form  a 
continuum  from  assessment  through 
aftercare.  Systematically  integrating  the 
various  elements  of  effective  offender 
intervention  requires  many  non- 
traditional  approaches  to  service 
delivery.  The  successful  awardee  will  be 
required  to  demonstrate  an 
understanding  of  the  process  and 
problems  associated  with  assisting 


agencies  to  move  from  traditional  to 
non-traditional  approaches.  Particularly 
those  non-traditional  approaches 
associated  with  custody  and 
administrative  involvement  in  offender 
intervention  practices.  The  successful 
awardee  will  work  with  the  NIC  to 
insure  that  appropriate  non-traditional 
approaches  are  identified  and 
addressed. 

Purpose:  Because  correctional 
administrators  are  increasingly  expected 
to  reduce,  not  just  control,  risk  they 
must  introduce  the  wide  range  of 
correctional  practices  already 
mentioned.  The  purpose  of  the  project 
is  to  allow  jurisdictions  committed  to 
the  principles  of  effective  intervention 
but  facing  challenges  in  initiating  and 
sustaining  corresponding  systematic 
change  to  receive  the  assistance  they 
need  to  produce  intended  results.  The 
overriding  goal  of  the  agreement  is  to 
implement  evidence-based  program  and 
management  practices,  and  to  develop 
an  organizational  culture  that  promote 
pro-social  behavior  in  offenders  and 
reduces  victimization.  This  project  will 
provide  technical  assistance  to  address 
the  variety  of  complex  needs  inherent  in 
developing  and  implementing  research 
based  approaches  to  effective 
intervention.  The  project  will  support 
the  type  of  multi  disciplinary  and 
collaborative  effort  shown  to  be  most 
effective  in  enhancing  and  sustaining 
the  desired  changes  in  practices.  In  that 
these  intervention  strategies  are  in  many 
cases  non-traditional  this  project  will 
also  address  issues  that  develop  as 
individual  program  elements  and  are 
then  to  be  integrated  into  the  system. 

Application  Requiremfnts: 
Applicants  must  submit  using  OMB 
Standard  Form  424,  Federal  Assistance 
and  attachments.  The  applications  must 
be  concisely  written,  typed  double 
spaced  and  referenced  to  the  project  by 
the  numbered  title  given  in  this 
announcement.  Applicants  must 
prepare  a  proposal  that  describes  their 
plan  to  address  the  project  purpose  and 
objectives.  The  plan  must  include 
methodology,  deliverables,  management 
plan,  and  an  overall  project  budget  for 
the  full  duration  of  the  project.  The 
management  plan  and  budget  for  the 
initial  15  months  should  be  extensively 
detailed.  The  management  plans  and 
budgets  for  subsequent  12  month 
periods  are  expected  to  be  less  detailed 
given  the  greater  the  lead  time 
projected.  Applicants  must  identify 
their  key  project  staff,  the  amount  of 
time  projected  for  this  initiative  and  the 
relevant  expertise  and  experience  of 
each,  as  well  as  the  manner  in  which 
they  would  perform  all  tasks  in 


collaboration  with  an  NIC  Project 
Manager. 

The  proposal  must  include  the 
following  six  elements; 

1.  A  description  of  the  process  and 
content  of  the  applicants  approach  to  a 
comprehensive  assessment  of  a 
jurisdiction  that  will  obtain  a  clear 
understanding  of  the  current  status  of 
the  organization  in  regard  to  the 
principles  of  effective  intervention 
including  the  steps  necessary  for 
development,  implementation  and 
program  evaluation  and  assessment  of 
the  organizational  culture  in 
relationship  to  supporting  change; 

2.  A  description  of  the  process  to  be 
used  in  assisting  the  selected  state 
systems  in  developing  a  plan  for 
creating  and/or  further  developing 
svstem-wide  delivery  of  essential 
evidence  based  principles  and  practices 
including;  offender  assessment, 
cognitive-behavioral/social  learning 
curriculums.  and  quality  assurance  as 
well  as  management  processes  and 
leadership  initiatives  that  support  such 
practices  (Each  of  these  items  should  be 
addressed  separately  and  with  sufficient 
detail  to  effectively  communicate  both 
content  and  process.); 

3.  A  description  of  the  process  for 
ongoing  development  and  program 
modifications,  include  content  and 
process  for  system  evaluation; 

4.  A  description  of  the  process  and 
methods  to  be  used  to  build  workgroups 
and  leadership  teams,  include  process 
and  methods  to  be  used  to  ensure  the 
organizational  culture  supports  the 
principles  and  practices  of  inter\'ention: 

5.  A  description  of  a  reporting  process 
for  both  the  selected  state  systems  and 
the  awardee;  and 

6.  An  estimated  budget  based  on  the 
above  elements.  Given  the  estimated 
budget  and  appropriation  parameters 
outlined  below  applications  will  also 
include  an  estimated  number  of  state 
systems  that  should  be  able  to  receive 
assistance. 

.\ulhority:  Public  Law  93-415 

Funds  Avnilable:  The  award  will  be 
limited  to  SlOO.OOO  from  Fiscal  Year 
2002.  In  addition  there  will  be  a 
S300.000  per  year  from  Fiscal  year  2003 
thru  2005  for  an  anticipated  total  of  SI 
million  over  the  hill  term  of  the 
initiative,  dependent  upon  yearly 
funding  received  by  NIC  and  the 
performance  of  the  awardee.  This 
funding  will  cover  both  direct  and 
indirect  costs.  NIC  plans  to  make  an 
initial  award  in  the  Fiscal  Year  2002 
followed  by  supplemental  awards  for 
vear  2003-2005.  Funds  may  only  be 
used  for  activities  that  are  linked  to  the 
desired  objectives  and  outcomes  of  the 
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project.  This  project  will  be  a 
collaborative  venture  with  the  selected 
state  systems,  the  awardee  and  the 
NIC — Community  Corrections  Division. 
All  products  from  this  funding  effort 
will  be  in  the  public  domain  and 
available  to  interested  agencies  through 
the  NIC.  No  funds  are  transferred  to 
state  or  local  governments.  Nothing 
contained  herein  shall  be  construed  to 
obligate  the  parties  to  any  expenditure 
or  obligation  of  funds  in  excess  or  in 
advance  of  appropriation  in  accordance 
with  the  Antideficiency  Act.  31  U.S.C. 
1341. 

Deadline  for  Receipt  of  Applications: 
All  applications  should  be  submitted  in 
one  original  and  5  copies  and  must  be 
received  no  later  than  4  p.m..  Friday, 
lune  21.  2002.  At  least  one  copy  must 
have  the  applicant's  original  signature 
in  blue  ink.  A  cover  letter  must  identify 
the  responsible  audit  agency  for  the 
applicant's  financial  accounts.  The  NIC 
application  number  should  be  written 
on  the  outside  of  the  mail  or  courier 
envelop.  Applicants  are  encouraged  to 
use  Federal  Express,  UPS,  or  similar 
service  to  ensure  delivery  by  the  due 
date  as  mail  at  the  national  Institute  of 
Corrections  is  still  being  delayed  due  to 
recent  events.  Applications  mailed  or 
submitted  by  express  delivery  should  be 
sent  to:  National  Institute  of  Corrections, 
320  First  Street.  NW.,  Room  5007. 
Washington,  DC  20534,  Attn:  Director. 
Hand  delivered  applications  can  be 
brought  to  500  First  Street,  NW., 
Washington,  DC  20534.  The  security 
office  will  call  our  front  desk  at  (202) 
307-3106  to  come  to  the  security  desk 
for  pickup.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

Addresses  and  Further  Information:  A 
copy  of  this  announcement  and  the 
required  application  forms  can  be 
downloaded  from  the  NIC  web  page  at 
wvyw. nicic.org  (Click  on  Cooperative 
Agreements).  Any  specific  questions 
regarding  the  application  process  or  a 
request  for  a  hard  copy  of  the 
announcement  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office.  National  Institute  of 
Corrections,  320  First  Street,  NW.,  Room 
5007,  Washington,  DC  20534  or  bv 
calling  800-995-6423  ext.  44222," metro 
area  202-307-3106,  ext.  44222,  or  e- 
mail:  jevens@bop.gov.  All  technical  and/ 
or  programmatic  questions  concerning 
this  announcement  should  be  directed 
to  Mark  Gornik  at  National  Institute  of 
Corrections,  320  First  Street,  NW.,  Room 
5007.  Washington.  DC  20534  or  by 
calling  800-995-6423  ext  43066  metro 
area  202-514-3066  or  by  e-mail: 
mgomik@bop.eov. 

Eligible  Applicants:  An  eligible 
applicant  is  any  private  group  of 


individuals,  company,  organization, 
educational  institution,  individual  or 
team  with  the  requisite  skills  necessary 
to  successfully  meet  the  outcome 
objectives  of  the  project.  Such  requisite 
skills  must  include  but  are  not  limited 
to  expertise  in  the  principles  of  effective 
intervention  for  offenders  as  referenced 
in  "What  Works"  literature.  Requisite 
skills  must  also  include  knowledge  of 
correctional  operations  with  particular 
attention  to  offender  assessment, 
cognitive-behavioral/social  learning, 
and  evaluation  methods  and  the 
application  of  such  elements  into  a 
coordinated  management  process.  The 
ability  to  promote  organizational 
development  and  readiness  to  change 
within  a  "What  Works"  context  is  also 
required. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  Peer  Review 
Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number  02C05:  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter  and  also  in  box 
1 1  of  Standard  Form  424  and  on  the 
outside  of  the  envelope  in  which  the 
application  is  sent. 

Executive  Order:  This  program  is 
subject  to  the  provisions  of  Executive 
Order  12372.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
Tribal  Governments)  should  contact 
their  State  Single  Point  of  Contact 
(SPOC).  a  list  of  which  is  included  in 
the  application  kit  (and  the  web  page) 
along  with  further  instructions  on 
proposed  projects  serving  more  than  one 
State. 

Catalog  of  Federal  Domestic  Assistance 
Number:  16.603 

Technical  Assistance/Clearinghouse. 

Dated;  April  24.  2002. 
Morris  L.  Thigpen. 

Director.  National  Institute  of  Corrections. 
[PR  Doc.  02-10697  Filed  4-30-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 
Homeless  Veterans'  Reintegration 
Program  Competitive  Grants  for  FY 
2002 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Labor. 


ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA)  for  Homeless  Veterans' 
Reintegration  Programs  (SGA  02-09) 

SUMMARY:  All  applicants  for  grant  funds 
should  read  this  notice  in  its  entirety. 
The  U.S.  Department  of  Labor.  Veterans' 
Emplo\Tnent  and  Training  Service 
(VETS),  announces  a  grant  competition 
for  Homeless  Veterans'  Reintegration 
Programs  (HVRP)  authorized  under  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001.  "This  notice 
contains  all  of  the  necessary  information 
and  forms  needed  to  apply  for  grant 
funding.  Such  programs  will  assist 
eligible  veterans  who  are  homeless  by 
providing  employment,  training  and 
support  services  assistance.  Under  this 
solicitation,  VETS  anticipates  that  up  to 
$1.5  million  will  be  available  for  grant 
awards  in  Program  Year  (PY)  2002  and 
expects  to  award  up  to  eleven  grants. 
The  HVRP  programs  are  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  The  program  in  PY  2002  will 
continue  to  strengthen  the  provision  of 
comprehensive  services  through  a  case 
management  approach,  the  attainment 
of  supportive  service  resources  for 
homeless  veterans  entering  the  labor 
force,  and  strategies  for  employment 
and  retention. 

This  notice  describes  the  background, 
application  process,  description  of 
program  activities,  evaluation  criteria, 
and  reporting  requirements  for  this 
SGA.  The  information  and  forms 
contained  in  the  Supplementary 
Information  Section  constitute  the 
official  application  package.  All 
necessary  information  and  forms  needed 
to  apply  for  grant  funding  are  included. 

Forms  or  Amendments:  If  another 
copy  of  a  Standard  form  is  needed,  go 
online  to  http://www.nara.gov.  To 
receive  amendments  to  this  Solicitation 
(Please  reference  SGA  02-09),  all 
applicants  must  register  their  name  and 
address  with  the  Grant  Officer  at  the 
following  address:  U.  S.  Department  of 
Labor,  Procurement  Services  Center, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Closing  Date:  Applications  are  to  be 
submitted,  including  those  hand 
delivered,  to  the  address  below  by  no 
later  than  4:45  p.m..  Eastern  Standard 
Time,  May  31,  2002. 
ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Cassandra  Willis,  Reference 
SGA  02-09,  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 
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FOR  FURTHER  INFORMATION  CONTACT:  All 

applicants  are  advised  that  U.S.  mail 
deliven-  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  vour  application  by  contacting 
Cassandra  Willis.  U.S.  Department  of 
Labor.  Procurement  Services  Center, 
telephone  (202)  693-4570.  prior  to  the 
closing  deadline.  It  is  recommended  to 
meet  the  application  deadline.  [This  is 
not  a  toll-free  number]. 

SUPPLEMENTARY  INFORMATION 

Homeless  Veterans'  Reintegration 
Program  Solicitation 

/.  Purpose 

The  U.S.  Department  of  Labor  (DOL). 
Veterans'  Employment  and  Training 
Service  (\^TS)  is  requesting  grant 
applications  for  the  provision  of 
employment  and  training  services  in 
accordance  with  the  Homeless  V^eterans 
Reintegration  Program  at  section  5  of  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  (HVCA.'M.  Pub. 
L.  No.  107-95  (2001).  These  instructions 
contain  general  program  information, 
requirements,  and  forms  for  application 
for  funds  to  operate  a  Homeless 
Veterans'  Reintegration  Program 
(HVRP). 

//.  Background 

Section  5  of  the  Homeless  Veterans' 
Comprehensive  Assistance  Act  of  2001 
amended  the  Homeless  Veterans 
Reintegration  Programs  at  38  U.S.C. 
§  2021,  and  provides  "the 
Secretary   *   *   *   shall  conduct,  directly 
or  through  grant  or  contract,  such 
programs  as  the  Secretary  determines 
appropriate  to  provide  job  training, 
counseling,  and  placement  services 
(including  job  readiness  and  literacy 
and  skills  training)  to  expedite  the 
reintegration  of  homeless  veterans  into 
the  labor  force." 

In  accordance  with  the  HVCAA.  the 
Assistant  Secretary  for  Veterans' 
Employment  and  training  (ASVET)  is 
making  approximately  $1.5  million  of 
the  funds  available  to  award  grants  for 
HVRPs  in  selected  cities  in  FY  2002 
under  this  competition.  The  Homeless 
Veterans'  Reintegration  Project  was  the 
first  nationwide  Federal  program  that 
focused  on  placing  homeless  veterans 
into  jobs.  Both  types  of  projects,  urban 
and  rural,  in  the  past  have  provided 
valuable  information  on  approaches  that 
work  in  the  different  environments. 


///.  Application  Process 

A.  Potential  Jurisdictions  To  Be  Ser\'ed 

Due  to  the  demonstration  nature  of 
the  Act.  the  amount  of  funds  available, 
and  the  emphasis  on  establishing  or 
strengthening  existing  linkages  with 
other  recipients  of  funds  under  the 
HVCAA.  the  only  potential  jurisdictions 
which  will  be  served  through  this  non- 
urban  competition  for  HVRPs  in  PY 
2002  are  the  areas  outside  of  the  75  U.S. 
cities  largest  in  population  and  the  city 
of  San  Juan.  Puerto  Rico.  The  75  U.S. 
cities  largest  in  population  are  listed  in 
Appendix  G. 

B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  local  workforce 
investment  boards,  local  public 
agencies,  and  nonprofit  organizations, 
including  faith-based  and  community 
organizations,  which  have  familiarity 
with  the  area  and  population  to  be 
ser\ed  and  can  administer  an  effective 
program.  Eligible  applicants  will  fall 
into  one  of  the  following  categories: 

1 .  State  and  Local  Workforce 
Investment  Boards  (WIBS)  as  defined  in 
Section  111  and  117  of  the  Workforce 
Investment  Act.  are  eligible  applicants, 
as  well  as  State  and  local  public 
agencies. 

2.  Local  public  agency,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  (This  typically  refers  to 
cities  and  counties).  A  State  agency  may 
propose  in  its  application  to  serve  one 
or  more  of  the  potential  jurisdictions 
located  in  its  State.  This  does  not 
preclude  a  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  sub-awards,  experienced  public 
agencies,  private  nonprofit 
organizations,  and  private  businesses 
and  faith-based  and  community 
organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  employment  unique  to 
homeless  veterans,  a  familiarity  with  the 
area  to  be  served,  and  the  capability  to 
effectively  provide  the  necessar)' 
services. 

3.  Also  eligible  to  apply  are  private 
nonprofit  organizations  that  have 
operated  an  HVRP  or  similar 
employment  and  training  program  for 
the  homeless  or  veterans  and  proven  a 
capacity  to  manage  grants  and  have  or 
will  provide  the  necessary  linkages  with 
other  service  providers.  Entities 
described  in  Section  501(c)(4)  of  the 
Internal  Revenue  Codes  that  engage  in 


lobbving  activities  are  not  eligible  to 
receive  funds  under  this  announcement 
as  Section  18  of  the  Lobbving  Disclosure 
Act  of  1995,  Public  Law  No.  104-65. 
109  Stat,  691,  prohibits  the  award  of 
Federal  funds  to  these  entities, 

C.  Funding  Levels 

The  total  amount  of  fimds  available 
for  this  solicitation  is  Si. 5  million.  It  is 
anticipated  that  up  to  11  awards  may  be 
made  under  this  solicitation.  .Awards 
are  expected  to  range  from  Si 25.000  to 
Si  50.000.  The  Department  of  Labor 
reserves  the  right  to  negotiate  the 
amounts  to  be  awarded  under  this 
competition.  Please  be  advised  that 
requests  exceeding  the  Si 50.000  will  be 
considered  non-responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
twelve  (12)  months  from  date  of  award. 
It  is  expected  that  successful  applicants 
will  commence  program  operations 
under  this  solicitation  by  July  1,  2002. 

E.  Second-Year  Option 

As  stated  in  Section  II  of  this  Part,  the 
Homeless  Veterans'  Reintegration 
Program  is  authorized  and  codified  by 
statute  at  Pub.  L.  No.  107-95,  §  5  (2001). 
Should  there  be  action  by  Congress  to 
appropriate  funds  for  this  purpose,  a 
second-year  option  may  be  considered 
The  Government  does  not.  however, 
guarantee  second  year  funding  for  any 
awardee.  Should  \'ETS  decide  that  an 
option  vear  for  funding  be  exercised,  the 
grantees'  performance  during  the  first 
period  of  operations  will  be  taken  into 
consideration  as  follows: 

1 .  By  the  end  of  the  third  quarter,  the 
grantee  must  achieve  at  least  75%  of  the 
tw-elve  month  total  goals  for  Federal 
expenditures,  enrollments,  and 
placements,  or 

2.  The  grantee  must  meet  85%  of 
goals  for  Federal  expenditures, 
enrollments,  and  placements  if  planned 
activity  is  NOT  evenly  distributed  in 
each  quarter;  and 

3.  The  Grantee  is  in  compliance  with 
all  terms  identified  in  the  solicitation 
for  grant  applications. 

4.  All  program  and  fiscal  reports  were 
submitted  bv  the  established  due  date 
and  may  be  verified  for  accuracy. 

All  instructions  for  modifications  and 
announcement  of  fund  availability  will 
be  issued  at  a  later  date.  The  HVRP 
funds  for  this  competition  are  for  a 
maximum  period  of  one  year  with  a 
second  year  funding  option.  The  period 
of  performance  will  be  for  twelve 
months  from  the  date  of  the  award. 
VETS  expects  that  successful  applicants 
will  commence  program  operations 
under  this  solicitation  on  July  1.  2002. 
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Program  funds  must  be  expended  by 
June  30,  2003,  not  including  the  6- 
month  follow  up  period  referred  to  in 
the  budget  narrative. 

F.  Submission  of  Proposal 

A  cover  letter,  an  original  and  two  (2) 
copies  of  the  proposal  must  be 
submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Service  Office, 
Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
To  aid  with  the  review  of  applications, 
USDOL  also  encourages  Applicants  to 
submit  one  additional  paper  copy  of  the 
application  (four  total).  Applicants  who 
do  not  provide  additional  copies  will 
not  be  penalized.  The  proposal  must 
consist  of  two  (2)  separate  and  distinct 
pjurts:  (1)  one  completed,  blue  ink- 
signed  original  SF  424  grant  application 
with  two  (2)  copies  of  the  Technical 
Proposal;  and  two  (2)  copies  of  the  Cost 
Proposal. 

G.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  p.m.  ET,  May  31,  2002,  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  May  31,2002; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Govenunent  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  May  31,  2002. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  'Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  v^'apper. 


The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery  services,  such  as 
Federal  Express,  UPS,  etc.,  will  also  be 
accepted;  however,  the  applicant  bears 
the  responsibility  of  timely  submission. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  the  recent 
concerns  involving  anthrax 
contamination.  All  applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline,  as  you 
assume  the  risk  for  ensuring  a  timely 
submission;  that  is,  if,  because  of  these 
mail  problems,  the  Department  does  not 
receive  an  application  or  receives  it  too 
late  to  give  proper  consideration,  even 
if  it  was  timely  mailed,  the  Department 
is  not  required  to  consider  the 
application. 

H.  Required  Content 

There  are  four  program  activities  that 
all  applications  must  contain  to  be 
found  technically  acceptable  under  this 
SCA.  These  activities  are: 
— Pre-EnroUment  Assessments; 
— Employment  Development  Plans  for 

all  clients; 
— Case  Management 
— Job  Placement  and  job  retention 

follow-up  (at  90  and  180  days)  after 

individual  enters  employment. 

The  proposal  will  consist  of  two  (2) 
separate  and  distinct  parts,  a  Technical 
proposal  and  a  Cost  Proposal: 

PART  1— THE  TECHNICAL 
PROPOSAL  will  consist  of  a  narrative 
proposal  that  demonstrates:  the 
applicant's  knowledge  of  the  need  for 
this  particular  grant  program;  an 
understanding  of  the  services  and 
activities  proposed  to  obtain  successful 
outcomes  for  the  homeless  veterans 
served;  and  the  capability  to  accomplish 
the  expected  outcomes  of  the  proposed 


project  design.  The  technical  proposal 
will  consist  of  a  narrative  not  to  exceed 
fifteen  (15)  pages  double-spaced,  font 
size  no  less  than  llpt.  and  typewritten 
on  one  side  of  the  paper  only.  [The 
applicant  must  complete  the  forms,  i.e. 
Quarterly  Technical  Performance  Goals 
chart  provided  in  the  SGA.] 

1.  The  proposal  should  include  an 
outreach  component.  It  is  recommended 
that  the  applicants  coordinate  these 
activities  through  veteran  service 
providers  and  community-based  and 
faith-based  organizations  who  have 
experience  working  and  serving  the 
veteran  population.  This  requirement 
can  be  modified  to  allow  the  project  to 
utilize  veterans  in  other  positions  where 
there  is  direct  client  contact  if  extensive 
outreach  is  not  needed,  such  as  intake, 
counseling,  peer  coaching,  and  follow 
up.  This  requirement  applies  to  projects 
funded  under  this  solicitation. 

2.  Projects  will  be  required  to  show 
linkages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans.  Coordination  with 
the  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists  and  Local 
Veterans'  Employment  Representatives 
(LVER)  in  the  jurisdiction  is  required. 

3.  Projects  will  be  "employment 
focused".  The  services  provided  will  be 
directed  toward  (a)  increasing  the 
employability  of  homeless  veterans 
through  training  or  arranging  for  the 
provision  of  services  which  will  enable 
them  to  work;  and  (b)  matching 
homeless  veterans  with  potential 
employers. 

Tne  following  format  is  strongly 
recommended: 

1.  Need  for  the  project:  the  applicant 
must  identify  the  geographical  area  to  be 
served  and  provide  an  estimate  of  the 
number  of  homeless  veterans  and  their 
needs,  poverty  and  unemployment  rates 
in  the  area,  the  gaps  in  the  local 
community  infrastructure  that 
contribute  to  the  employment  and  other 
barriers  faced  by  the  targeted  veterans, 
and  how  the  project  would  respond  to 
these  needs.  Include  the  outlook  for  job 
opportunities  in  the  service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention: 
Applicants  must  be  responsive  to  the 
Rating  Criteria  contained  in  Section  VIII 
and  address  all  of  the  rating  factors  as 
thoroughly  as  possible  in  the  narrative. 
The  applicant  must:  (a)  provide  the 
length  of  training,  the  training 
curriculum  and  how  the  training  will 
enhance  the  eligible  veterans' 
employment  opportunities  within  that 
geographical  area;  (b)  describe  the 
specific  supportive,  employment  and 
training  services  to  be  provided  under 
this  grant  and  the  sequence  or  flow  of 
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such  services — flow  charts  may  be 
provided:  (c]  provide  a  plan  for  follow 
up  to  address  retention  after  90  and  180 
davs  with  participants  who  entered 
emplovment.  (See  discussion  on  results 
in  Section  VI.  D.):  and  (d)  include  the 
required  chart  of  proposed  performance 
goals  and  planned  expenditures  listed 
in  Appendix  D. 

3.  Linkages  with  other  providers  of 
emplovment  and  training  services  to  the 
homeless  veterans:  Describe  the  linkages 
this  program  will  have  with  other 
providers  of  ser\'ices  to  homeless 
veterans  outside  of  the  HVRP  grant: 
include  a  description  of  the  relationship 
with  other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP).  the  Local 
Veterans'  Employment  Representatives 
(LVER)  program,  and  programs  under 
the  Workforce  Investment  Act;  and  list 
the  type  of  services  provided  by  each. 
Note  the  type  of  agreement  in  place,  if 
applicable.  Linkages  with  the  workforce 
development  system  [including  State 
Employment  Security  Agencies  (State 
Workforce  Agencies)]  must  be 
delineated.  Describe  any  linkages  with 
anv  other  resources  and/or  other 
programs  for  Homeless  veterans. 
Indicate  how  the  program  will  be 
coordinated  with  any  efforts  for  the 
homeless  that  are  conducted  by  agencies 
in  the  community. 

4.  Linkages  with  other  federal 
agencies:  Describe  any  program  and 
resource  linkages  with  Department  of 
Housing  and  Urban  Development 
(HUD).  Department  of  Health  and 
Human  Services  (HHS).  and  Department 
of  Veterans  Affairs  (DVA)  for  the 
homeless,  to  include  the  Compensated 
Work  Therapy  (CWT)  and  Per  Diem 
programs.  Indicate  how  the  applicant 
will  coordinate  with  any  "continuum  of 
care"  efforts  for  the  homeless  among 
agencies  in  the  community. 

5.  Proposed  supportive  service 
strategy  for  veterans:  Describe  how 
supportive  service  resources  for 
veterans  will  be  obtained  and  used.  If 
resources  are  provided  by  other  sources 
or  linkages,  such  as  Federal.  State,  local 
or  faith-based  and  community  programs, 
the  applicant  must  fully  explain  the  use 
of  these  resoiu-ces  and  why  they  are 
necessary. 

6.  Organizational  capability  in 
providing  required  program  activities: 
The  applicant's  relevant  current  or  prior 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  The  applicant  must  provide 
information  showing  outcomes  of  all 
past  programs  in  terms  of  enrollments 
and  placements.  An  applicant  which 
has  operated  a  HVRP  or  other  Homeless 
Veterans'  Employment  and  Training 


(HX'ET)  program,  ITPA  IV-C  program,  or 
VWIP  program,  must  include  final  or 
most  recent  technical  performance 
reports.  For  those  applicants  with  no 
prior  grant  experience,  a  summar\' 
narrative  of  program  experience  and 
emplovment  and  training  performance 
outcomes  is  required.  The  applicant 
must  also  provide  evidence  of  key  staff 
capability. 

7,  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how 
housing  resources  for  homeless  veterans 
will  be  obtained  or  accessed.  These 
resources  should  be  from  linkages  or 
sources  other  than  the  HVRP  grant  such 
as  HUD,  HHS,  community  housing 
resources.  DVA  leasing,  or  other 
programs.  The  applicant  must  explain 
whether  HVRP  resources  will  be  used 
and  why  this  is  necessary. 

Nonprofit  organizations  must  submit 
evidence  of  satisfactor\'  financial 
management  capability,  which  must 
include  recent  financial  and/or  audit 
statements. 

(This  information  is  subject  to 
verification  by  the  government — 
Veterans'  Employment  and  Training 
Service  reserves  the  right  to  have  a 
representative  within  each  State  provide 
programmatic  and  fiscal  information 
about  applicants  and  forward  those 
findings  to  the  National  Office  during 
the  review  of  the  applications).  . 

Note:  Resumes,  charts,  standard  forms, 
transmittal  letters,  and  letters  of  support  are 
not  inc  luded  in  the  page  count.  (If  provided 
inc;lude  those  documents  as  attachments  to 
the  technical  proposal,] 

PART  2— COST  PROPOSAL  must 
contain:  (1)  the  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance  '. 
(2)  the  Standard  Form  (SF)  424A 
"Budget  Information  Sheet"  in 
Appendix  B,  and  (3)  a  detailed  cost 
break  out  of  each  line  item  on  the 
Budget  Information  Sheet.  Please  label 
this  page  or  pages  the  "Budget 
Narrative"  and  ensure  that  costs 
reported  on  the  SF  424A  correspond 
accurately  with  the  Budget  Narrative.  In 
addition  to  the  cost  proposal  the 
applicants  must  include  the  Assurance 
and  Certification  signature  page.  ^ 
Appendix  C.  Copies  of  all  required 
forms  with  instructions  for  completion 
are  provided  as  appendices  to  this  SGA. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.805.  It  must  be  entered  on  the  SF 
424.  Block  10. 

IV.  Budget  Narrative  Information 

As  an  attachment  to  the  Budget 
Information  Sheet  (SF  424A).  the 
applicant  must  provide,  at  a  minimum. 


and  on  separate  sheet(s),  the  following 
information: 

A.  A  breakout  of  all  personnel  costs 
bv  position,  title,  salary  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  sub-awardees): 

B.  An  explanation  and  breakout  of 
extraordinary  fringe  benefit  rates  and 
associated  charges  (i.e.,  rates  exceeding 
35%  of  salaries  and  wages): 

C.  An  explanation  of  the  purpose  and 
composition  of,  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  sub- 
awards/  contracts,  and  any  other  costs. 
The  applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation  Mileage  charges  will  not 
exceed  36.5  cents  per  mile; 

D.  A  plan,  which  includes  all 
associated  costs,  for  retaining 
participant  information  pertinent  to  a 
longitudinal  follow  up  sur\-ey.  six  (6) 
months  after  the  program  performance 
period  ends; 

E.  Description/specification  of  and 
justification  for  equipment  purchases,  if 
anv.  Tangible,  non-expendable,  personal 
property  having  a  useful  life  of  more 
than  one  vear  and  a  unit  acquisition  cost 
of  S5.000  or  more  per  unit  must  be 
specifically  identified;  and 

F.  Identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 
resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  Section  B  of 
the  Budget  Information  Sheet. 

V.  Participant  Eligibility 

To  be  eligible  for  participation  under 
HVRP.  an  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term    homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  super\  ised  public  or  private 
shelter  designed  to  provide  temporary 
living  accommodations;  an  mstitution 
that  provides  a  temporar)'  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings  (Reference  42  U.S.C 
section  11302  (a)l. 

B.  The  term  "veteran  '  means  a  person 
who  ser\'ed  in  the  active  military,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  (Reference  38 
U.S.C.  Sectiom01(2)] 
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V7.  Project  Summary 

A.  Program  Concept  and  Emphasis 

The  HVRP  grants  under  Section  5  of 
the  Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  are  intended  to 
address  two  objectives: 

(1)  to  provide  services  to  assist  in 
reintegrating  homeless  veterans  into 
meaningful  employment  within  the 
labor  force;  and  (2)  to  stimulate  the 
development  of  effective  service 
deliver\-  systems  that  will  address  the 
complex  problems  facing  homeless 
veterans. 

These  programs  are  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  The  program  in  PY  2002  will 
continue  to  strengthen  the  development 
of  effective  service  delivery  systems,  to 
provide  comprehensive  services  through 
a  case  management  approach  that  will 
address  the  complex  problems  facing 
eligible  veterans  trying  to  transition  into 
gainful  employment,  and  improve 
strategies  for  employment  and  retention. 

B.  Scope  of  Program  Design 

The  project  design  must  provide  for 

the  following  services; 

— Outreach,  intake,  assessment, 

counseling  to  the  degree  practical  and 
employment  services.  Outreach  must 
be  provided  at  shelters,  day  centers, 
soup  kitchens,  VA  medical  centers, 
and  other  programs  for  the  homeless. 
Program  staff  providing  outreach 
services  should  be  a  veteran  who  has 
experience  in  dealing  with,  and  an 
understanding  of  the  needs  of  the 
homeless. 
Coordination  with  veterans'  services 

programs  and  organizations  such  as: 

— Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists,  Local  Veterans' 
Employment  Representatives  (LVERs) 
in  the  State  Employment  Security/lob 
Service  Agencies  (SESAs)  or  in  the 
newly  instituted  workforce 
development  system's  One-Stop 
Centers,  and  Veterans'  Workforce 
Investment  Programs  (VWIPs); 

— Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  Health  Care  for 
Homeless  Veterans,  Domiciliarv'.  and 
other  programs,  including  those 
offering  transitional  housing;  and 

— Veteran  service  organizations  such  as 
The  American  Legion,  Disabled 
American  Veterans,  the  Veterans  of 
Foreign  Wars.  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AM  VETS); 
Referral  to  necessary  treatment 

services,  rehabilitative  services,  and 

counseling  including,  but  not  limited  to: 


— Alcohol  and  drug; 

— Medical; 

— Post  Traumatic  Stress  Disorder; 

—Mental  Health; 

—Coordinating  with  MHAA  Title  VI 

programs  for  health  care  for  the 

homeless  (health  care  programs  under 

theHVCAAj; 

Referral  to  housing  assistance 
provided  by.  for  example: 
— Local  shelters; 
— Federal  Emergency  Management 

Administration  (FEMA)  food  and 

shelter  programs; 
— Transitional  housing  programs  and 

single  room  occupancy  housing 

programs  funded  under  MHAA  Title 

IV  land  under  the  HVCAAi; 
— Permanent  housing  programs  for  the 

handicapped  homeless  funded  under 

MHAA  Title  IV  [and  under  the 

HVCAAI; 
— Department  of  Veterans'  Affairs 

programs  that  provide  for  leasing  or 

sale  of  acquired  homes  to  homeless 

providers;  and 
—Transitional  housing  leased  by  HVRP 

funds  (HV^RP  funds  cannot  be  used  to 

purchase  housing  or  vehicles); 

Employment  and  training  services 
such  as: 

— Basic  skills  instruction; 
— Basic  literacy  instruction; 
— Remedial  education  activities; 
— Job  search  activities,  including  job 

search  workshops; 
— Job  counseling: 
— Job  preparatory  training,  including 

resume  writing  and  interviewing 

skills; 
— Subsidized  trial  employment  (Work 

Experience); 
— On-thc-Job  Training; 
— Classroom  Training; 
— Job  placement  in  unsubsidized 

employment; 
— Placement  follow  up  services;  and 
— Services  provided  under  WIA 

Program  Titles. 

C.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  local  needs,  and  will  carry 
out  the  objectives  of  the  program  to 
succes^Uy  reintegrate  homeless 
veterans  into  the  workforce. 

With  the  advent  of  implementing  the 
Government  Performance  and  Results 
Act  (CPRA),  Congress  and  the  public  are 
looking  for  program  results  rather  than 
program  processes.  While  entering 
employment  is  a  viable  outcome,  it  will 
be  necessary  to  measure  results  over  a 
longer  term  (retention)  to  determine  the 
success  of  programs. 

The  following  program  discussion 
must  be  considered  in  a  program  model. 


The  first  phase  of  activity  must  consist 
of  the  level  of  outreach  that  is  necessary 
to  reach  eligible  veterans.  Such  outreach 
will  also  include  establishing  contact 
with  other  agencies  that  encounter 
homeless  veterans.  Once  the  eligible 
participants  have  been  identified,  an 
assessment  must  be  made  of  their 
abilities,  interests  and  needs.  In  some 
cases,  these  participants  may  require 
referrals  to  services  such  as  social 
rehabilitation,  drug  or  alcohol  treatment 
or  a  temporary  shelter  before  they  can 
be  enrolled  into  core  training.  When  the 
individual  is  stabilized,  the  assessment 
should  focus  on  the  employability  of  the 
individual  and  their  enrollment  into  the 
program.  A  determination  should  be 
made  as  to  whether  they  would  benefit 
from  pre-employment  preparation  such 
as  resume  writing,  job  search 
workshops,  related  counseling  and  case 
management,  and  initial  entr\^  into  the 
job  market  through  temporary  jobs, 
sheltered  work  environments,  or  entry 
into  classroom  or  on-the-job  training. 
Such  services  should  also  be  noted  in  an 
Employability  Development  Plan  so  that 
successful  completion  of  the  plan  may 
be  monitored  by  the  staff.  Entry  into 
full-time  employment  or  a  specific  job 
training  program  should  follow,  in 
keeping  with  the  objective  of  HVRP  to 
bring  the  participant  closer  to  self- 
sufficiency.  Supportive  services  may 
assist  the  participant  at  this  stage  or 
even  earlier.  Job  development  is  a 
crucial  part  of  the  employability 
process.  Wherever  possible,  DVOP  and 
LVER  staff  must  be  utilized  for  job 
development  and  placement  activities 
for  veterans  who  are  ready  to  enter 
employment  or  who  are  in  need  of 
intensive  case  management  services. 
Many  of  these  staff  members  have 
received  training  in  case  management  at 
the  National  Veterans'  Training  Institute 
and  have  a  priority  of  focus,  assisting 
those  most  at  a  disadvantage  in  the  labor 
market.  VETS  urges  working  hand-in- 
hand  with  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

The  following  program  discussion 
emphasizes  that  follow  up  is  an  integral 
program  component.  Follow  up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90  and  180 
dav  period  after  entering  employment  is 
required.  It  is  important  that  the  grantee 
maintain  contact  with  the  veterans  after 
placement  to  assure  that  employment 
related  problems  are  addressed.  The  90 
and  180  day  follow  up  is  fundamental 
to  assessing  the  results  of  the  program 
success.  Grantees  need  to  budget  for  this 
activity  so  that  follow  up  can  and  will 
occur  for  those  placed  at  or  near  the  end 
of  the  grant  performance  period.  Such 
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results  will  be  reported  in  the  final 
technical  performance  report. 

Retention  of  records  will  be  reflected 
in  the  Special  Grant  Provisions  to  be 
provided  at  the  time  of  any  award. 

VII.  Related  H\'RP  Program 
Development  Activities 

Community  Awareness  Activities 

In  order  to  prcynote  linkages  between 
the  program  and  local  ser\'ice  providers 
(and  thereby  eliminate  gaps  or 
duplication  in  ser\'ices  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  grantees  have  been  an 
effective  means  of  sharing  information 
and  revealing  the  availability  of  other 
services:  they  are  encouraged  but  not 
mandatory.  Rather,  the  grantee  will  have 
the  flexibility  to  attend  service  provider 
meetings,  seminars,  conferences, 
outstation  staff,  develop  individual 
service  contracts,  and  involve  other 
agencies  in  program  planning.  This  list 
is  not  exhaustive.  The  grantee  will  be 
responsible  for  providing  appropriate 
awareness,  information  sharing,  and 
orientation  activities  to  the  following: 

A.  Providers  of  hands-on  senices  to 
the  homeless  veteran,  such  as  shelter 
and  soup-kitchen  operators,  to  make 
them  fullv  aware  of  services  available  to 
homeless  veterans  to  make  them  job- 
ready  and  place  them  in  jobs. 

B.  Federal,  State  and  local  entitlement 
sen'ices  such  as  the  Social  Security 
Administration  (SSA).  Department  of 
Veterans'  Affairs  (DVA).  State 
Employment  Security  Agencies  (SESAs) 
and  their  local  Job  Service  offices.  One- 
Stop  Centers  (which  integrate  VVIA, 
labor  exchange,  and  other  employment 
and  social  services),  detoxification 
facilities,  etc.,  to  familiarize  them  with 
the  nature  and  needs  of  homeless 
veterans. 

C.  Civic  and  private  sector  groups, 
and  especially  veterans'  service  and 
community-based  (including  faith-based 
organizations),  to  describe  homeless 
veterans  and  their  needs. 

D.  Stand  Dohh  Support.  A  "Stand 
Down"  as  it  relates  to  homeless  veterans 
is  an  event  held  in  a  locality  usually  for 
three  days  where  ser\'ices  are  provided 
to  homeless  veterans  along  with  shelter, 
meals,  clothing,  and  medical  attention. 
This  type  of  event  is  mostly  volunteer 
effort,  which  is  organized  within  a 
community  and  brings  service  providers 
together  such  as  the  DVA,  Disabled 
Veterans  Outreach  Program  Specialists, 
Local  Veterans'  Employment 


Representatives  from  the  State 
Employment  Ser\'ice  Agencies,  veteran 
service  organization,  militan.'  personnel, 
civic  leaders,  and  a  variety  of  other 
interested  persons  and  organizations. 
Many  services  are  provided  on-site  with 
referrals  also  made  for  continued 
assistance  after  the  event.  This  can  often 
be  the  catalyst  that  enables  the  homeless 
veterans  to  get  back  into  mainstream 
society.  The  Department  of  Labor  has 
supported  replication  of  this  event. 
Many  such  events  have  been  held 
throughout  the  nation. 

In  areas  where  an  HVRP  is  operating, 
the  grantees  are  encouraged  to 
participate  fully  and  offer  their  services 
for  any  planned  Stand  Down  event. 
Towards  this  end.  up  to  S5.000  of  the 
currently  requested  HVRP  grant  funds 
may  be  used  to  supplement  the  Stand 
Down  effort  where  funds  are  not 
otherwise  available,  and  should  be 
reflected  in  the  budget  and  budget 
narrative. 

VIII.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Although  the  Government  reserves  the 
right  to  award  on  the  basis  of  the  initial 
proposal  submissions,  the  Government 
may  establish  a  competitive  range, 
based  upon  the  proposal  evaluation,  for 
the  purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advison>"  in  nature  and  not  binding  on 
the  Grant  Officer.  The  government 
reser\'es  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated 
to  do  so.  The  Government  further 
reserves  the  right  to  select  applicants 
out  of  rank  order  if  such  a  selection 
would,  in  its  opinion,  result  in  the  most 
effective  and  appropriate  combination 
of  funding,  program  and  administrative 
costs  e.g..  cost  per  enrollment  and 
placement,  demonstration  models,  and 
geographical  service  areas.  While  points 
will  not  be  assessed  for  cost  issues,  cost 
per  entered  employment  will  be  given 
serious  consideration  in  the  selecting  of 
awards.  The  Grant  Officer's 
determination  for  award  under  SGA  02- 
09  is  the  final  agency  action.  The 
submission  of  the  same  proposal  from 
any  prior  year  HVRP  or  Homeless 
Veterans'  Employment  and  Training 
(HVET)  competition  does  not  guarantee 
an  award  under  this  Solicitation. 


Panel  Review  Criteria 

A.  Need  for  the  Project:  15  points 

The  applicant  will  document  the 
extent  of  need  for  this  project,  as 
demonstrated  by:  (11  the  potential 
number  or  concentration  of  homeless 
individuals  and  homeless  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction:  (2) 
the  high  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  sur\-eys:  and  (3)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 
address  the  employment  barriers  that 
characterize  the  target  population. 

B.  Overall  Strategy  to  Increase 
Employment  and  Retention:  40  points 

The  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  any  employer 
commitments  to  hire,  placement,  and 
post  placement  follow  up  ser\ices. 
Applicants  must  address  their  intent  to 
target  occupations  in  expanding 
industries,  rather  than  declining 
industries.  The  supportive  ser\'ices  to  be 
provided  as  part  of  the  strategy  of 
promoting  job  readiness  and  job 
retention  must  be  indicated  The 
applicant  must  identify  the  local  human 
resources  and  sources  of  training  to  be 
used  for  participants.  A  description  of 
the  relationship,  if  any.  with  other 
employment  and  training  programs  such 
as  SESAs  (DVOP  and  LVER  Programs). 
VVVIP.  other  WIA  programs,  and 
Workforce  Investment  or  Development 
Boards  or  entities  where  in  place,  must 
be  presented.  Applicant  must  indicate 
how  the  activities  will  be  tailored  or 
responsive  to  the  needs  of  homeless 
veterans.  A  participant  flow  chart  may 
be  used  to  show  the  sequence  and  mix 
of  ser\-ices. 

Note:  The  applicant  MUST  complete  the 
chart  of  proposed  program  outcomes  to 
include  participants  served,  entered 
employment/placements  and  job  retention. 
(See  Appendi-x  D)  Of  the  40  points  possible 
in  the  strategy  to  increase  employment  and 
retention.  10  points  will  be  awarded  to  grant 
proposals  that  plan  on  a  si^  month 
employment  retention  rate  of  50  percent,  or 
15  points  will  be  awarded  to  proposals  that 
show  a  six  month  employment  retention'rate 
of  70  percent. 

C.  Quality  and  Extent  of  Linkages  With 
Other  Providers  of  Ser%'ices  to  the 
Homeless  and  to  Veterans:  10  points 

The  application  must  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  senices  to  benefit  the 
homeless  veterans  in  the  local 
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community  outside  of  the  HVRP  grant. 
For  each  service,  the  applicant  must 
specify  who  the  provider  is.  the  source 
of  funding  (if  known),  and  the  type  of 
linkages/referral  system  established  or 
proposed.  [Describe,  to  the  extent 
possible,  how  the  project  would  fit  into 
the  community's  continuum  of  care 
approach  to  respond  to  homelessness 
and  any  linkages  to  HUD.  HHS  or  DVA 
programs  or  resources  to  benefit  the 
proposed  program.) 

D.  Demonstrated  Capability  in  Providing 
Required  Program  Services:  20  points 

The  applicant  must  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  that  which  is  proposed  under 
this  solicitation.  Specific  outcomes 
achieved  by  the  applicant  must  be 
described  in  terms  of  clients  placed  in 
jobs.  etc.  The  applicant  must  also 
address  its  capability  and  ability  for 
timely  startup  of  the  program.  The 
applicant  should  delineate  its  staff 
capability  and  ability  to  manage  the 
financial  aspects  of  a  grant  program, 
including  a  recent  (within  the  last  12 
months),  financial  statement  or  audit  if 
available.  Final  or  most  recent  technical 
reports  for  other  relevant  programs  must 
be  submitted  if  applicable.  Because 
prior  grant  experience  is  not  a 
requirement  for  this  grant,  some 
applicants  may  not  have  any  technical 
reports  to  submit. 

E.  Quality  of  Overall  Housing  Strategy. 
15  points 

The  application  must  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  housing  resources  for  veterans  in 
the  program  and  entering  the  labor 
force.  This  discussion  should  specify 
the  provisions  made  to  access 
temporary,  transitional,  and  permanent 
housing  for  participants  through 
community  resources,  HUD.  DVA  lease, 
or  other  means.  H\'RP  funds  will  not  be 
used  to  purchase  housing  or  vehicles. 

Applicants  can  expect  that  the  cost 
proposal  will  be  reviewed  for 
allowability,  allocation  of  costs,  and 
reasonableness  of  placement  and 
enrollment  costs. 

IX.  Post  Award  Conference 

A  post-award  conference  will  be  held 
for  those  grantees  awarded  PY  2002 
HVRP  funds  from  the  competition.  It  is 
expected  to  be  held  in  August  or 
September  2002.  Up  to  two  grantee 
representatives  must  be  present;  a  fiscal 
and  a  program  representative  is 
recommended.  The  site  of  the  Post- 
Award  conference  has  not  yet  been 
determined,  for  planning  and  budgeting 


purposes,  please  plan  on  five  days  and 
use  Washington.  DC  as  the  conference 
location.  The  conference  will  focus  on 
providing  information  and  assistance  on 
reporting,  record  keeping,  and  grant 
requirements,  and  also  include  best 
practices  from  past  projects.  Costs 
associated  with  attending  this 
conference  for  up  to  two  grantee 
representatives  will  be  allowed  as  long 
as  they  were  incurred  in  accordance 
with  Federal  travel  regulations.  Such 
costs  must  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget. 

A'.  Reporting  Requirements 

The  grantee  will  submit  the  reports 
and  documents  listed  below: 

A  Financial  Reports 

The  grantee  must  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A,  Financial  Status  Report,  Short 
Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 
appropriate  State  Director  for  Veterans' 
Employment  and  Training  (DVET)  no 
later  than  30  days  after  the  ending  date 
of  each  Federal  fiscal  quarter  (i.e., 
October  .30,  January  30,  April  30  and 
July  30)  during  the  grant  period. 

B.  Program  Reports 

Grantees  must  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  that  contains  the 
following: 

1 .  a  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  effort*; 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
and  (ii)  a  timetable  for  accomplishment 
of  the  corrective  action. 

C.  90  Days  Report  Package 

The  grantee  must  submit  no  later  than 
90  davs  after  the  grant  expiration  date 
a  final  report  containing  the  following: 

1.  Financial  Status  Report  (SF-269A) 
(copy  to  be  provided  following  grant 
awards) 

2.  Technical  Performance  Report — 
(Program  Goals) 

3.  Narrative  Report  identifying — (a) 
major  successes  of  the  program;  (b) 
obstacles  encountered  and  actions  taken 
(if  any)  to  overcome  such  obstacles;  (c) 
the  total  combined  number  of  veterans 
placed  in  employment  during  the  entire 
grant  period;  (d)  the  number  of  veterans 
still  employed  at  the  end  of  the  grant 


period;  (e)  an  explanation  regarding 
whv  those  veterans  placed  during  the 
grant  period,  but  not  employed  at  the 
end  of  the  grant  period,  are  not 
emploved;  and  (f)  any  recommendations 
to  improve  the  program. 

D.  Six  (6)  Month  Final  Report 

No  later  than  210  days  after  the  grant 
performance  period  ends,  the  grantee 
must  submit  a  follow  up  report 
containing  the  following: 

1.  Final  Pmancial  Status  Report  (SF- 
269A). 

2.  Final  Narrative  Report 
identif\'ing — (a)  the  total  combined 
(directed/assisted)  number  of  veterans 
placed  during  the  entire  grant  period: 
(b)  the  number  of  veterans  still 
employed  during  follow  up;  (c)  are  the 
veterans  still  employed  at  the  same  or 
similar  job,  if  not  what  are  the  reasons; 
(d)  was  the  training  received  applicable 
to  jobs  held;  (e)  wages  at  placement  and 
during  follow  up  period;  (f)  an 
explanation  regarding  why  those 
veterans  placed  during  the  grant,  but  not 
employed  at  the  end  of  the  follow  up 
period,  are  not  so  employed;  and  (g)  any 
recommendations  to  improve  the 
program, 

XI.  Administration  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed. 

2.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

3.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

4.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

B.  Allowable  Costs 

Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 

State  and  local  goverimient — OMB 
Circular  A-87. 

Nonprofit  organizations — OMB 
Circular  A-1 22. 
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C.  Administrative  Standards  and 
Provisions 

Accept  as  specifically  provided.  DOL 
acceptance  of  a  proposal  and  an  award 
of  federal  funds  to  sponsor  anv 
program(s)  does  not  provide  a  waiver  of 
any  grant  requirements  and/or 
procedures.  For  example,  the  OMB 
circulars  require  and  an  entity's 
procurement  procedures  must  require 
that  all  procurement  transactions  will  be 
conducted,  as  practical,  to  provide  open 
and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  avoid 
competition. 

All  grants  will  be  subject  to  the 
following  administrative  standards  and 
provisions: 

1.  29  CFR  part  93— Lobbving. 

2.  29  CFR  part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  other 
Non-profit  Organizations,  and  with 
Commercial  Organizations. 

3.  29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants. 
Contracts  and  Agreements.  This  rule 
implements,  for  State  and  local 


governments  and  Indian  tribes  that 
receive  Federal  Assistance  from  the 
DOL.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128  'Audits  of  State 
and  Local  Governments"  which  was 
issued  pursuant  to  the  Single  Audit  Act 
of  1984.  31  U.S.C,  Section  7501-7.507.  It 
also  consolidates  the  audit  requirement^ 
currently  contained  throughout  the  DOL 
regulations. 

4.  29  CFR  part  97— Lniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments 

5.  29  CFR  part  98 — Government  wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government 
wide  Requirem(mts  for  Drug-Free 
Workplace  (Grants). 

6.  29  CFR  part  99— Audit  Of  States, 
Local  Go\ernments.  and  Non-profit 
Organization. 

7.  Section  168(b)  of  WIA— 
Administration  of  Prt)gram«i  Please  note 
that  Sections  181-195  mav  also  applv. 

8.  29  CFR  parts  30.  31.  32.  33  and  ' 
34 — Equal  Employment  Opportunit\  m 
Apprenticeship  and  Training; 
•Nondiscrimination  m  Federallv- 
Assisted  Programs  of  the  Department  of 
Labor.  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964;  and 
Nondiscrimination  on  the  Basis  of 


Handle  ap  in  Programs  and  .Activities 
Rec  ei\  ing  or  Benefitting  from  Federal 
Financial  Assistance  (Incorporated  bv 
Reference).  These  rules  implement,  for 
recipients  of  federal  a-=:<;t.inre,  non- 
discrimination pru\;-.   liv    ii  the  basis 
of  race,  color,  national  ot\\,.:\   .i;i(l 
handicapping  condition   I'-^p.'.  •'.•.-elv. 

4   Appeals  from  n()OMi"-m!i,-.M' iii  \ni11 
b''  handled  iind'T  20  CFR  ji.irt  hh7.260 

10   J'i  CFR  p.irt  '!"— rnifonti 
Admini>irdi;\  I'  R'-qiiirement^  iur  Grants 
and  Cooperati\  ('  .\t;reenit'nt>-  to  State 
and  Local  (^.\  >  rni:;t>nt. 


i^M.n.DC.  this  23rd  da\  of 


Signed  a\  \\n 
April.  2002. 
Lawrence  J.  Kuss, 

Appendices 

.\ppendix  A:  Application  for  Federal 

Assistance  SF  Form  424 
Appendix  B:  Budget  Information  Sheet 
Appendix  C:  .Assurances  and  Certifications 

Signature  Page 
.Appendix  D:  Technical  Performance  Goals 

Form 
.Appendix  E:  Direct  Cost  Descriptions  for 

.Applicants  and  Sub-Applicants 
Appendix  F:  The  Glossary  of  Terms 
.Appendix  G:  List  of  75  largest  U.S.  Cities 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 

ition 
Construction 


n  Non-Con«tructlon  |  D  Non-Conrtructlon 


5.  APPUCANT  INFORMATION 


Preappfication 
□  Construction 


2.  DATE  SUBMITTED 


3.  DATE  RECEIVED  BY  STATE 


4  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifler 


State  Application  Identifier 


Federal  Identifier 


Legal  Name: 


Address  (give  dty.  county,  State,  and  zip  code). 


e.  EMPLOYER  IDENTIFICATION  NUMBER  (BN): 

m 


8.  TYPE  OF  APPUCATION: 

□  New         n  Continuation  D  R«vt»*o" 

II  Revision,  enter  appropnate  letter(s)  in  box(es)  |      |     |      | 

A.  Increase  Award  B.  Decrease  Award        C  increase  Duration 

D.  Decrease  Duration    Otherfspocrtyi 


Organizational  Unit: 


Name  and  telephone  number  of  person  to  be  contacted  on  matters  invoMnc 
this  applicafion  (give  area  code) 


7.  TYPE  OF  APPUCANT:  (enter  afipropriate  letter  In  tXM) 


D 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE. 


12.  AREAS  AFFECTED  BY  PROJECT  (Cities.  Counties,  States,  etc } 


A.  State  H.  Independent  School  DIst. 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


1 1 .  DESCRIPTIVE  TTTLE  OF  APPLICANTS  PROJECT: 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES    THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON; 


DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  OEUNQUENT  ON  ANY  FEDERAL  DEBT? 
□  Ye«    If  "Yes,"  attach  m  explanatJon.  Q  "o 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATK)H/PREAPPLICATION  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WIU  COMPLY  WfTH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b  Title 


c.  Telephone  Number 


d.  Signature  of  Authorized  Representative 


L 


e.  Date  Signed 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A- 102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submrnea  for  Federal  assistance  n 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  m 
response  to  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  revievk 
the  applicant's  submission. 


Item: 

1. 


Entry: 


Self-explanatory. 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 


Item:  Entry 

12.        List  only  the  largest  political  entities  affeaed  (e  g 
counties,  cities) 

13         Self-explanatory 


State 


3.  State  use  only  (If  applicable) 

4  If  this  applicatioa  is  to  continue  or  revise  an  existing  award, 

enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  numtier  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Numt)er  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


14.  List  the  applicant  s  Congressional  D:stnct  ana  any 
Dlstrict(s)  affected  by  the  program  or  project 

1 5.  Amount  requested  or  to  be  contributed  dunng  the  first 
funding/budget  penod  by  each  contributor  Value  of  m- 
kind  contributions  should  be  included  on  afjpropnate 
lines  as  applicable  If  the  action  will  result  m  a  dollar 
change  to  an  existing  award  indicate  only  the  amount 
of  the  change  For  decreases,  enclose  the  amounts  in 
parentheses  If  both  basic  and  supplemental  amounts 
are  included  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  shov» 
breakdown  using  same  categories  as  item  1 5 


7.  Enter  the  appropriate  letter  in  the  space  provided, 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 


16.         Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executr^/e  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process 


-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an  additional 
'•jnding/budget  period  for  a  project  with  a  projected 
completion  date. 

--  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  fi'om  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


17.         This  question  applies  to  the  applicant  organization  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes 


18.        To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  txxly  s 
authonzation  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant  s  office 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  pan  of  the  application  ) 


1 0.        Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  Is  requested. 


1 1 .         Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 


SF-424  (Rev  7-97)  Bac« 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  txirden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response,  including  ^-^^  for  ev^^mg 
PuWic  reportir^Duraen  ux  qathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 

'T    .       S^fcrmrntTe^rdin^  thrbufdTn  est?^       or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
;l^ng  m^^rd^  ToTe  c;^^^^^^^^  and  Budget,  PaUorK  Reducton  Prefect  ,0346-0044),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  prepanng  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
Of  activtty.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authonzation  in  annual  or 
other  funding  period  inaements.  In  the  latter  case.  Sections  A.  B. 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods  All 
applications  should  contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  nof  requinng 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 
(b). 

For  applications  pertaining  to  a  single  program  requinng  budget 
amounts  by  multiple  functwns  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catatog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catatog  program  title 
on  each  line  in  Cokjmn  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activtty, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  fonn 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  rrrore  than  one  sheet  is  used,  the  first 
page  shouW  provide  the  summary  totals  by  programs. 

Unea  1-4,  Columns  (c)  through  (g) 

For  new  applica^ons,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  in  Columns  (a)  and  (b).  enter  in  Columns  (e).  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  Instructions 
provide  for  this.  Othenwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a),  Section  A.  When  additional  sheets  are  prepared  for 
Section  A.  provkle  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Une  8»-l  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6)  -  Show  ttie  amourrt  of  indirect  cost. 

Une  6k  -  Enter  the  total  of  amounts  on  Lines  Si  and  Sj.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Une  6k,  shouW  be  the  same  as  the  total 
amount  shown  in  Section  A.  Column  (g).  Une  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (l)-(4),  Une  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Une  5. 

Une  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (cx)ntinued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant. 


Urie  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  tor 
Balance  of  the  Pro|ect 


Section  C.  Non-Federal  Resources 

Lines  8-1 1  Enter  amounts  of  non-Federal  resources  that  will  t»e 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant. 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contritxrtion  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  {b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Ur>es  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A  A  breakdown  by  functior  or 
activity  is  not  necessary  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  m  years)  This  section 
need  not  be  completed  for  revisions  (amendments  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  program  titles  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e)  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  oat  o*  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency 

Une  22  -  Enter  the  type  of  Indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  penod.  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense 

Llr>e  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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CERTIFICATIONS  AND  ASSURANCES 
ASSURANCES  AND  CERTIFICATIONS  SIGNATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 
grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATIONS  contained  in  this  section.   By  signing  and  returning 

rantee/recipient  is  providing  the 


CERT 

this  signature  page,  the  g 

certifications  set  forth  oe^ow: 


B. 


Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Transactions  and  Certifications  Regarding  Drug- 
Free/Tobacco-Free  Workplace, 

Certification  of  Release  of  Information 


C.  Assurances  -  Non-Construction  Programs 

D.  Applicant  is  not  a  5Gl{c)(4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  please  explain.  Applicant  need  only  submit 
and  return  this  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Please  Note: 


This  signature  page  and  any  pertinent 
attachments  which  may  be  required  by  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 
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RECOMMENDED  FORMAT  FOR  PLANNED 
QUARTERLY  TECHNICAL  PERFORMANCE  GOALS 

(data  entered  cumulatively) 


Performance  Goals 

Assessments 

Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housing 

Direct  Placements  Into  Unsubsidized  Employment 

Assisted  Placements  Into  Unsubsidized  Employment 

Combined  Placements  Into  Unsubsidized  Employment 
(Direct  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  90  Days 

Number  Retaining  Jobs  For  180  Days 

Rate  of  Placement  Into  Unsubsidized  Employment 

Average  Hourly  Wage  At  Placement 

EmDlovabiUtv  Development  Services  •  (As  Apolicable) 

Classroom  Training 
On-The-Job  Training 
Remedial  Education 
Vocational  Counseling 
Pre^mployment  Services 
Occupational  Skills  Training 


Planned  Expenditures 

Total  Expenditures 
Administrative  Costs 
Participant  Services* 


1ST 
QTR 

2ND 
QTR 

3RD 
QTR 

4TH 
QTR 

IstQtr 


2ndQtr 


3rd  Qtr       4th  Qtr 


$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

•Services  may  include  training  and/or  supportive 
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Direct  Cost  Descriptions  For  Applicants  and  Sub-Applicants* 


Proposed 
Annual                 %  of  Time                AdministrationProposed 
Position  Title(s  )    Salary/ Wage  Rate   Charged  to  Grant      Costs** Program  Costs 


Sub-Total 


Administration     Program 


Fringe  Benefits  For  All  Positions 
Contractual 


Travel 

Indirect  Costs 
Equipment 
Supplies 


Total  Costs 


Administration        Program 


••  Administrative  costs  are  associated  with  the  supervision  and  management  of  the  program  and  do  not  directly  or  immediately  affect 
participants. 


•  Direct  costs  for  all  funded  positions  for  both  applicant  and  sub-applicant(s)  must  be  provided 
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^O 


HVHP  PERFORMANCE  GOAL  DEFINITIONS 


1 .  Assessments.    This  process  includes  addressing  the  supportive  services  and  employability 
and  training  needs  of  individuals  before  enrolling  them  in  an  H\TIP  program.     Generally,  this 
includes  an  evaluation  and/or  measurement  of  vocational  mterests  and  aptitudes,  present  abilities, 
previous  education  and  work  experience,  income  requirements,  addressing  supportive  service 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs,  personal  circumstances  and  other  related  services. 

2.  Participants  Enrolled.    A  client  should  be  recorded  as  havmg  been  enrolled  when  an 
intake  form  has  been  completed,  and  services,  referral,  or  employment  has  been  received  through 
the  HVRP  program.  This  should  be  an  unduplicated  count  over  the  year:  i.e..  each  participant  is 
recorded  only  once,  regardless  of  the  niunber  of  times  she  or  he  receives  assistance. 

3.  Placed  Into  Transitional  Or  Permanent  Housing.    A  placement  into  transitional  or 
permanent  housing  should  be  recorded  when  a  veteran  served  by  tlie  program  upgrades  hi&lier 
housing  situation  during  the  reporting  period  from  shelter/streets  to  transitional  housing  or 
permanent  housing  or  from  transitional  housing  to  permanent  housing.    Placements  resulting 
from  referrals  by  HVRP  staff  shall  be  counted.  This  item  is  however  an  unduplicated  count  over 
the  year,  except  that  a  participant  may  be  counted  once  upon  entering  transitional  housing  and 
again  upon  obtaining  permanent  housing. 

4.  Direct  Placements  Into  Unsubsidized  Employment.    A  direct  placement  mto  unsubsidized 
employment  must  be  a  placement  made  directly  by  HVRP-funded  staff  with  an  established 
employer  who  covers  all  employment  costs  for  20  or  more  hours  per  week  at  or  above  the 
minimum  wage.  Day  labor  and  other  very  short-term  placements  should  not  be  recorded  as 
placements  into  unsubsidized  employment. 

5.  Assisted  Placements  Into  Unsubsidized  Employment.    Assisted  placements  into 
unsubsidized  employment  should  be  recorded  where  the  defmition  for  placement  with 
unsubsidized  employment  above  is  met,  but  the  placement  was  arranged  by  an  agency  to  which 
the  HVRP  referred  the  homeless  veteran,  such  as  a  Job  Training  Partoership  Act  ( JTPA)  program. 

6.  Cost  Per  Placement.    The  cost  per  placement  into  unsubsidized  employment  is  obtained 
by  dividing  the  total  HVRP  funds  expended  by  the  total  of  direct  placements  plus  assisted 
placements. 


7.         Number  Retaining  Job  For  30  Days.    To  be  counted  as  retaining  a  job  for  30  days. 
continuous  employment  with  one  or  more  employers  for  at  least  30  days  must  be  verified  and  the 
definition  for  either  direct  placement  or  assisted  placement  into  unsubsidized  employment  abo\  e  is 
met.  This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 


21754 


Federal  Reoister/Vol  67,  No.  84 /Wednesday.  May  1.  2002 /Notices 


8  Number  RetaJpinp  Tnh  For  90  Davs.    To  be  counted  as  retaining  a  job  for  90  days, 

continuous  employment  with  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definition  for  either  placement  or  assisted  placement  into  unsubsidized  employment  above  is  met. 
This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded  as 
retaining  the  job  for  90  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 

9.  Rate  of  Placement  Into  Unsubsidized  Employment.    The  rate  of  placement  into 
unsubsidized  employment  is  obtained  by  dividing  the  number  placed  into  unsubsidized 
employment  (HVRP),  plus  the  number  of  assisted  placements  into  unsubsidized  employment  by 
the  number  of  clients  enrolled. 

10.  Average  Hourlv  Wage  At  Placement.    The  average  hourly  wage  at  placement  is  the 
average  hourly  wage  rates  at  placement  of  all  assisted  placements  plus  direct  placements. 

1 1 .  Rmplovabilitv  npvelnpment  Services.    This  includes  services  and  activities  which  will 
develop  or  increase  the  employability  of  the  participant.  Generally,  this  includes  vocational 
counseling,  classroom  and  on-the-job  training,  pre-employment  services  (such  as  job  seeking  skiUs 
and  job  search  workshops),  temporary  or  trial  employment,  sheltered  work  environments  and 
other  related  services  and  activities.  Planned  services  should  assist  the  participant  in  addressmg 
specific  barriers  to  employment  and  finding  a  job.  These  activities  may  be  provided  by  the 
applicant  or  by  a  subgrantee,  contractor  or  another  source  such  as  the  local  Job  Partnership 
Training  Act  program  or  the  Disabled  Veterans 'Outreach  Program  (DVOP)  personnel  or  Local 
Veterans'  Employment  Representatives  (LVERs).    Such  services  are  not  mandatory  but  entries 
should  reflect  the  services  described  in  the  application  and  the  expected  number  of  participants 
receiving  or  enrolled  in  such  services  during  each  quarter.    Participants  may  be  recorded  more 
than  once  if  they  receive  more  than  one  service. 

12.  Total  Planned  Expenditures.  Total  fimds  requested.  Identify  forecasted  expenditures 
needed  for  each  fiscal  quarter. 

1 3 .  /administrative  Costs.  Administrative  costs  shall  consist  of  all  direct  and  indirect  costs 
associated  with  the  supervision  and  management  of  the  program.  These  costs  shall  include  the 
administrative  costs,  both  direct  and  indirect,  of  subrecipients  and  contractors. 

14.  Participant  Services.    This  cost  includes  supportive,  training,  or  social  rehabilitation 
services  which  wiU  assist  in  stabilizing  the  participant.    This  category  should  reflect  all  costs  other 
than  administrative. 
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1 

Rank 

Area  Name 

Census  Population 

Apnl  1.2000 

Apnl  1,  1990 

1 

New  York-Northern  New  Jersey-Long  Island,  NY~NJ-CT-PA  CMSA 

21,199,865 

19.549.649 

2 

Los  Angeles-Riverside-Orange  County,  CA  CMSA 

16,373,645 

14,531,529 

3 

Chicago-Gary-Kenosha,  IL-IN-Wl  CMSA 

9,157,540 

8,239,820 

4 

Washington-Baltimore,  DC-MD-VA-WV  CMSA 

7,608,070 

6,727,050 

5 

San  Francisco-Oakland-San  Jose,  CA  CMSA 

7,039,362 

6,253,311 

6 

Philadelphia- Wilmington- Atlantic  City,  PA-NJ-DE-MD  CMSA 

6,188,463 

5,892,937 

7 

Boston- Worcester-Uwrence,  MA-NH-ME-CT  CMSA 

5,819,100 

5,455,403 

8 

Detroit-Ann  Arix>r-Flint,  MI  CMSA 

5,456,428 

5,187,171 

9 

Dallas-Fort  Worth,  TX  CMSA 

5,221,801 

4,037,282 

10 

Houston-Galveston-Brazoria,  TX  CMSA 

4,669,571 

3,731,131 

11 

AUanta,  GA  MSA 

4,112,198 

2,959,950 

12 

Miami-Fort  Lauderdale,  FL  CMSA 

3,876,380 

3,192,582 

13 

Seattle-Tacoma-Bremerton,  WA  CMSA 

3,554,760 

2,970,328 

14 

Phoenix-Mesa,  AZ  MSA 

3,2:- 1,876 

2,238,480 

15 

Minneapolis-St.  Paul,  MN-Wl  MSA 

2,968,806 

2,538,834 

16 

Cleveland-Akron,  OH  CMSA 

2,945,831 

2,859,644 

17 

San  Diego,  CA  MSA 

2,813,833 

2,498,016 

18 

St.  Louis,  MO-IL  MSA 

2,603,607 

2,492,525 

19 

Denver-Boulder-Grceley,  CO  CMSA 

2,581,506 

1,980,140 

20 

San  Juan-Caguas-Arecibo,  PR  CMSA 

2,450,292 

2,270,808 

21 

Tampa-St.  Petersburg-Clearwater,  FL  .MSA 

2,395,997 

2,067.959 

22 

Pittsburgh,  PA  MSA 

2,358,695 

2,394,811 

23 

Portland-Salem,  OR-WA  CMSA 

2,265,223 

1,793,476 

24 

Cincinnati-Hamilton,  OH-KY~IN  CMSA 

1,979,202 

1,817,571 

25 

Sacramento- Yolo,  CA  CMSA 

1,796,857 

1.481,102 

26 

Kansas  City,  MO-KS  MSA 

1,776,062 

1,582,875 

27 

Milwaukee-Racine,  Wl  CMSA 

1,689,572 

1,607,183 

28 

Orlando,  FL  MSA 

1,644,561 

1,224,852 

29 

Indianapolis.  IN  MSA 

1,607,486 

1.380,491 

30 

San  Antonio,  TX  MSA 

1.592,383 

1,324,749 

31 

Norfolk-Virginia  Beach-Newport  News,  VA-NC  MSA 

1,569,541 

1,443,244 

32 

Las  Vegas,  NV-AZ  MSA 

1,563,282 

852,737 

33 

Columbus,  OH  MSA 

1,540,157 

1.345,450 

34 

Charlotte-Gastonia-Rock  Hill,  NC-SC  MSA 

1,499,293 

1.162.093 

35 

New  Orleans,  LA  MSA 

1,337,726 

1,285,270 

36 

Salt  Lake  City-Ogden,  UT  MSA 

1,333,914 

1,072.227 

37 

Greensboro- Winston-Salem-High  Point,  NC  MSA 

1,251,509 

1.050,304 

38 

Austin— San  Marcos,  TX  MSA 

1,249,763 

846,227 

39 

Nashville.  TN  MSA 

1,231,311 

985,026 

40 

Providence-Fall  River- Warwick,  Rl-MA  MSA 

1,188,613 

1,134,350 

41 

Raleigh-Durham-Chapel  Hill,  NC  MSA 

1,187.941 

855.545 

42 

Hartford,  CT  MSA 

1,183,110 

1.157.585 

43 

BuflFalo-Niagara  Falls,  N'Y  MSA 

1,170.111 

1.189,288 

44 

Memphis,  TN-AR~MS  MSA 

1.135.614 

1.007.306 
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75 


West  Palm  Beach-Boca  Raton.  FL  MSA 


Jacksonville,  FL  MSA 
Rochester,  NY  MSA 


Grand  Rapids-Muskegon-Holland,  MI  MSA 
Oklahoma  City,  OK  MSA 


Louisville,  KY-IN  MSA 


Richmond-Petersburg,  VA  MSA 


Greenville-Spartanburg- Anderson.  SC  MSA 


Dayton-Springfield.  OH  MSA 


Fresno.  CA  MSA 


1.131,184 


1.100.491 


1.098,201 


1,088,514 


1,083,346 


1.025,598 


996.512 


962.441 


950,558 


922.516 


Birmingham.  AL  MSA 


Honolulu.  HI  MSA 


Albany-Schenectady-Troy,  NY  MSA 


Tucson.  AZ  MSA 


Tulsa,  OK  MSA 


Syracuse.  NY  MSA 


Omaha,  NE-IA  MSA 


921,106 


876.156 


875.583 


843.746 


803.235 


732.117 


716.998 


Albuquerque.  NM  MSA 


712.738 


Knoxville.  TN  MSA 


687.249 


El  Paso.  TX  MSA 


679,622 


Bakersfield,  CA  MSA 


661.645 


Allentown-Bethlehem-Easton.  PA  MSA 


Harrisburg-Lebanon-Carlisle.  PA  MSA 


Scranton-Wilkes-Barre-Hazleton.  PA  MSA 


Toledo.  OH  MSA 


Baton  Rouge,  LA  MSA 


637,958 


629.401 


624,776 


618.203 


602,894 


Youngstovyn- Warren,  OH  MSA 


594.746 


Springfield.  MA  MSA 


Sarasota-Bradenton,  FL  MSA 


Little  Rock-North  Little  Rock,  AR  MSA 


McAllen-Edinburg-Mission.  TX  MSA 


591.932 


589.959 


583.845 


569.463 


863.518 


906.727 


1.062,470 


937,891 
958.839 
948.829 


865,640 
830.563 
951.270 
755.580 
840.140 
836,231 


861.424 


666.880 

70-,954 


742.177 
639,580 


589.131 


585.960 


591.610 


543.477 


595.081 


587.986 


638.466 
614.128 


528,264 
600,895 


587.884 


489.483 
513.117 
383,5451 


[FR  Doc.  02-10494  Filed  4-30-02;  8:45  am) 
BILLING  CODE  4510-79-C 


DEPARTMErfT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Homeless  Veterans'  Reintegration 
Program  Competitive  Grants  for  FY 
2002 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA)  for  Homeless  Veterans' 
Reintegration  Programs  (SGA  02-10). 

summary:  All  applicants  for  grant  funds 
should  read  this  notice  in  its  entirety. 
The  U.S.  Department  of  Labor,  Veterans' 
Employment  and  Training  Service 


(VETS),  announces  a  grant  competition 
for  Homeless  Veterans  Reintegration 
Programs  (HVRP)  authorized  under  the 
Homeless  Veterans'  Comprehensive 
Assistance  Act  of  2001  (HVCAA).  This 
notice  contains  all  of  the  necessary 
information  and  forms  needed  to  apply 
for  grant  funding.  Such  programs  will 
assist  eligible  veterans  wrho  are 
homeless  by  providing  employment, 
training  and  support  services  assistance. 
Under  this  solicitation,  VETS 
anticipates  that  up  to  $5.5  million  will 
be  available  for  grant  awards  in  Program 
Year  (PY)  2002  and  expects  to  award  up 
to  thirty  grants.  The  HVRP  programs  are 
designed  to  be  flexible  in  addressing  the 
universal  as  well  as  local  or  regional 
problems  barring  homeless  veterans 
from  the  workforce.  The  program  in  PY 
2002  will  continue  to  strengthen  the 
provision  of  comprehensive  services 
through  a  case  management  approach. 


the  attainment  of  supportive  service 
resources  for  homeless  veterans  entering 
the  labor  force,  and  strategies  for 
employment  and  retention. 

This  notice  describes  the  background, 
application  process,  description  of 
program  activities,  evaluation  criteria, 
and  reporting  requirements  for  this 
SGA.  The  information  and  forms 
contained  in  the  Supplementary 
Information  Section  constitute  the 
official  application  package.  All 
necessary  information  and  forms  needed 
to  apply  for  grant  funding  are  included. 

Forms  or  Amendments:  If  another 
copy  of  a  Standard  form  is  needed,  go 
online  to  http://www.nara.gov.  To 
receive  amendments  to  this  Solicitation 
(Please  reference  SGA  02-10),  all 
applicants  must  register  their  name  and 
address  with  the  Grant  Officer  at  the 
following  address:  U.  S.  Department  of 
Labor,  Procurement  Services  Center, 
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Room  N-5416.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Closing  Date:  Applications  are  to  be 
submitted,  including  those  hand 
delivered,  to  the  address  below  by  no 
later  than  4:45  p.m..  Eastern  Standard 
Time,  May  31.  2002. 
.  ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center. 
Attention;  Cassandra  Willis.  Reference 
SGA  02-10.  Room  N-5416,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570,  prior  to  the 
closing  deadline.  [This  is  not  a  toll-free 
number]. 
SUPPLEMENTARY  INFORMATION: 

Homeless  Veterans'  Reintegration 
Program  Solicitation 

/.  Purpose 

The  U.S.  Department  of  Labor  (DOL). 
Veterans'  Employment  and  Training 
Service,  (VETS)  is  requesting  grant 
applications  for  the  provision  of 
employment  and  training  services  in 
accordance  with  the  Homeless  Veterans' 
Reintegration  Program  at  section  5  of  the 
Homeless  Veterans'  Comprehensive 
Assistance  Act  of  2001  (HVCAA),  Pub. 
L.  No.  107-95  (2001).  These  instructions 
contain  general  program  information, 
requirements,  and  forms  for  application 
for  funds  to  operate  a  Homeless 
Veterans  Reintegration  Program  (HVRP). 

//.  Background 

Section  5  of  the  Homeless  Veterans 
Comprehensive  Assistance  Act  of  2001 
amended  the  Homeless  Veterans' 
Reintegration  Programs  at  38  U.S.C. 
§2021,  and  provides  "the  Secretary 
*   *   *  shall  conduct,  directly  or  through 
grant  or  contract,  such  programs  as  the 
Secretary  determines  appropriate  to 
provide  job  training,  counseling,  and 
placement  services  (including  job 
readiness  and  literacy  and  skills 
training)  to  expedite  the  reintegration  of 
homeless  veterans  into  the  labor  force." 

In  accordEince  with  the  HVCAA,  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  (ASVET)  is 
making  approximately  $5.5  million  of 
the  funds  available  to  award  grants  for 


HVTlPs  in  selected  cities  in  PY  2002 
under  this  competition.  The  Homeless 
Veterans'  Reintegration  Project  was  the 
first  nationwide  Federal  program  that 
focused  on  placing  homeless  veterans 
into  jobs.  Both  types  of  projects,  urban 
and  rural,  in  the  past  have  provided 
valuable  information  on  approaches  that 
work  in  the  different  environments. 

///.  Application  Process 

A.  Potential  Jurisdictions  To  Be  Ser\'ed 

Due  to  the  demonstration  nature  of 
the  Act.  the  amount  of  funds  available, 
and  the  emphasis  on  establishing  or 
strengthening  existing  linkages  with 
other  recipients  of  funds  under  the 
HVCAA,  the  only  potential  jurisdictions 
which  will  be  served  through  this  urban 
competition  for  HVRPs  in  PY  2002  are 
the  metropolitan  areas  of  the  75  U.S 
cities  largest  in  population  and  the  city 
of  San  Juan,  Puerto  Rico.  All  potential 
HVRP  jurisdictions  are  listed  in 
Appendix  G. 

B.  Eligible  Applicants 

Applications  for  funds  will  be 
accepted  from  State  and  Local 
workforce  investment  boards,  local 
public  agencies,  and  nonprofit 
organizations,  including  faith-based  and 
community  organizations,  which  have 
familiarity  with  the  area  and  population 
to  be  served  and  can  administer  an 
effective  program.  Eligible  applicants 
will  fall  into  one  of  the  following 
categories: 

1 .  State  and  Local  Workforce 
Investment  Boards  (WIBS)  as  defined  in 
Section  111  and  117  of  the  Workforce 
Investment  Act.  are  eligible  applicants, 
as  well  as  State  and  local  public 
agencies. 

2.  Local  public  agency,  meaning  any 
public  agency  of  a  general  purpose 
political  subdivision  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  general  corporate  and 
police  powers.  (This  typically  refers  to 
cities  and  counties.)  A  State  agency  may 
propose  in  its  application  to  ser\'e  one 
or  more  of  the  potential  jurisdictions 
located  in  its  State.  This  does  not 
preclude  a  city  or  county  agency  from 
submitting  an  application  to  serve  its 
own  jurisdiction. 

Applicants  are  encouraged  to  utilize, 
through  sub-awards,  experienced  public 
agencies,  private  nonprofit 
organizations,  and  private  businesses 
and  faith-based  and  community 
organizations  that  have  an 
understanding  of  unemployment  and 
the  barriers  to  employment  unique  to 
homeless  veterans,  a  familiarity  with  the 
area  to  be  served,  and  the  capability  to 


effectively  provide  the  necessary 
services. 

3.  Also  eligible  to  apply  are  private 
nonprofit  organizations  that  have 
operated  an  HV'RP  or  similar 
employment  and  training  program  for 
the  homeless  or  veterans  and  proven  a 
capacity  to  manage  grants  and  have  or 
will  provide  the  necessar\-  linkages  with 
other  service  providers  Entities 
described  in  Section  501lcl(4l  of  the 
Internal  Revenue  Codes  that  engage  m 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  announcement 
as  Section  18  of  the  Lobbying  Disclosure 
Act  of  1995.  Public  Law  No.  104-65, 
109  Stat.  691.  prohibits  the  award  of 
Federal  funds  to  these  entities 

C.  Funding  Levels 

The  total  amount  of  funds  available 
for  this  solicitation  is  $5  5  million  It  is 
anticipated  that  up  to  30  awards  mav  be 
made  under  this  solicitation.  Awards 
are  expected  to  range  from  $200,000  to 
$250,000.  The  Department  of  Labor 
reserves  the  right  to  negotiate  the 
amounts  to  be  awarded  under  this 
competition.  Please  be  advised  that 
requests  exceeding  the  $250,000  will  be 
considered  non-responsive. 

D.  Period  of  Performance 

The  period  of  performance  will  be  for 
twelve  (12)  months  from  date  of  award. 
It  is  expected  that  successful  applicants 
will  commence  program  operations 
under  this  solicitation  by  July  1 ,  2002. 

E.  Second-Year  Option 

As  stated  in  Section  II  of  this  Part,  the 
Homeless  Veterans'  Reintegration 
Program  is  authorized  and  codified  by 
statute  at  Pub.  L.  No.  107-95,  §  5  (2001). 
Should  there  be  action  by  Congress  to 
appropriate  funds  for  this  purpose,  a 
second-year  option  may  be  considered. 
The  Government  does  not.  however, 
guarantee  second  year  funding  for  any 
awardee.  Should  VETS  decide  that  an 
option  year  for  funding  be  e.xercised.  the 
grantees'  performance  during  the  first 
period  of  operations  will  be  taken  into 
consideration  as  follows: 

1 .  By  the  end  of  the  third  quarter,  the 
grantee  must  achieve  at  least  75%  of  the 
twelve  month  total  goals  for  Federal 
expenditures,  enrollments,  and 
placements,  or 

2.  The  grantee  must  meet  85%  of 
goals  for  Federal  expenditures, 
enrollments,  and  placements  if  planned 
activity  is  NOT  evenly  distributed  in 
each  quarter;  and 

3.  The  grantee  is  in  compliance  with 
all  terms  identified  in  the  solicitation 
for  grant  applications. 


21758 


Federal  Register / Vol.  67.  No.  84/ Wednesday.  May  1.  2002 /Notices 


4.  All  program  and  fiscal  reports  were 
submitted  by  the  established  due  date 
and  mav  be  verified  for  accuracy. 

All  instructions  for  modifications  and 
announcement  of  fund  availability  will 
be  issued  at  a  later  date.  The  HVRP 
funds  for  this  competition  are  for  a 
maximum  period  of  one  year  with  a 
second  year  funding  option.  The  period 
of  performance  will  be  for  twelve 
months  from  the  date  of  the  award. 
\TTS  expects  that  successful  applicants 
will  commence  program  operations 
under  this  solicitation  on  July  1.  2002. 
Program  funds  must  be  expended  by 
|une  30.  2003.  not  including  the  6- 
month  follow-up  period  referred  to  in 
the  budget  narrative. 

F.  Submission  of  Proposal 

A  cover  letter,  an  original  and  two  (2) 
copies  of  the  proposal  must  be 
submitted  to  the  U.S.  Department  of 
Labor.  Procurement  Service  Office. 
Room  N-5416.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
To  aid  with  the  review  of  applications. 
USDOL  also  encourages  Applicants  to 
submit  one  additional  paper  copy  of  the 
application  (four  total).  Applicants  who 
do  not  provide  additional  copies  will 
not  be  penalized.  The  proposal  must 
consist  of  two  (2)  separate  and  distinct 
parts:  (1)  One  completed,  blue  ink- 
signed  original  SF  424  grant  application 
with  two  (2)  copies  of  the  Technical 
Proposal:  and  two  (2)  copies  of  the  Cost 
Proposal. 

G.  Acceptable  Methods  of  Submission 
The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  p.m.  ET,  May  31,  2002.  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  May  31.2002; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  May  31.  2002. 

The  onlv  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  US 
Postal  Service.  If  the  postmark  is  not 


legible,  an  application  received  after  the 
.ibove  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
emplovee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation 
"bull's-eve"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
■•"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Ser\'ice.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office.  Applications 
sent  by  other  delivery'  services,  such  as 
Federal  Express,  UPS,  etc..  will  also  be 
accepted;  however,  the  applicant  bears 
the  responsibility  of  timely  submission. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  the  recent 
concerns  involving  anthrax 
contamination.  All  applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline,  as  you 
assume  the  risk  for  ensuring  a  timely 
submission;  that  is,  if,  because  of  these 
mail  problems,  the  Department  does  not 
receive  an  application  or  receives  it  too 
late  to  give  proper  consideration,  even 
if  it  was  timely  mailed,  the  Department 
is  not  required  to  consider  the 
application. 

H.  Required  Content 

There  are  four  program  activities  that 
all  applications  must  contain  in  order  to 
be  found  technically  acceptable  under 
this  SGA.  These  activities  are: 
Pre-Enrollment  Assessments; 
Employment  Development  Plans  for  all 

clients; 
Case  Management 
lob  Placement  and  job  retention  follow 

up  (at  90  and  180  days)  after 

individual  enters  employment. 


The  proposal  will  consist  of  two  (2) 
separate  and  distinct  parts,  a  technical 
proposal  and  a  cost  proposal: 

PART  1—THE  TECHNICAL 
PROPOSAL  will  consist  of  a  narrative 
proposal  that  demonstrates:  the 
applicant's  knowledge  of  the  need  for 
this  particular  grant  program;  an 
understanding  of  the  services  and 
activities  proposed  to  obtain  successful 
outcomes  for  the  homeless  veterans 
sen'ed;  and  the  capability  to  accomplish 
the  expected  outcomes  of  the  proposed 
project  design.  The  technical  proposal 
will  consist  of  a  narrative  not  to  exceed 
fifteen  (15)  pages  double-spaced,  font 
size  no  less  than  llpt.  and  typewTitten 
on  one  side  of  the  paper  only.  [The 
applicant  must  complete  the  forms,  i.e. 
Quarterly  Technical  Performance  Goals 
chart  provided  in  the  SGA.j 

1.  The  proposal  should  include  an 
outreach  component.  It  is  recommended 
that  the  applicants  coordinate  these 
activities  through  veteran  service 
providers  and  community-based  and 
faith-based  organizations  that  have 
experience  working  and  serving  the 
veteran  population.  This  requirement 
can  be  modified  to  allow  the  project  to 
utilize  veterans  in  other  positions  where 
there  is  direct  client  contact  if  extensive 
outreach  is  not  needed,  such  as  intake, 
counseling,  peer  coaching,  and  follow 
up.  This  requirement  applies  to  projects 
funded  under  this  solicitation. 

2.  Projects  will  be  required  to  show 
linkages  with  other  programs  and 
services  which  provide  support  to 
homeless  veterans.  Coordination  with 
the  Disabled  Veterans'  Outreach 
Program  (DVOP)  Specialists  and  Local 
Veterans'  Employment  Representatives 
(LVER)  in  the  jurisdiction  is  required. 

3.  Projects  will  be  "employment 
focused".  The  services  provided  will  be 
directed  toward  (a)increasing  the 
employability  of  homeless  veterans 
through  training  or  arranging  for  the 
provision  of  services  which  will  enable 
them  to  work;  and  (b)  matching 
homeless  veterans  with  potential 
employers. 

The  following  format  is  strongly 
recommended: 

1.  Need  for  the  project:  the  applicant 
must  identify  the  geographical  area  to  be 
served  and  provide  an  estimate  of  the 
number  of  homeless  veterans  and  their 
needs,  poverty  and  unemployment  rates 
in  the  area,  the  gaps  in  the  local 
community  infrastructure  that 
contribute  to  the  employment  and  other 
barriers  faced  by  the  targeted  veterans, 
and  how  the  project  would  respond  to 
these  needs.  Include  the  outlook  for  job 
opportunities  in  the  service  area. 

2.  Approach  or  strategy  to  increase 
employment  and  job  retention: 
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Applicants  must  be  responsive  to  the 
Rating  Criteria  contained  in  Section  VllI 
and  address  all  of  the  rating  factors  as 
thoroughly  as  possible  in  the  narrative. 
The  applicant  must:  (a)  provide  the 
length  of  training,  the  training 
curriculum  and  how  the  training  will 
enhance  the  eligible  veterans' 
emplovment  opportunities  within  that 
geographical  area;  (b)  describe  the 
specific  supportive,  employment  and 
training  services  to  be  provided  under 
this  grant  and  the  sequence  or  flow  of 
such  services — flow  charts  may  be 
provided;  (c)  provide  a  plan  for  follow 
up  to  address  retention  after  90  and  180 
days  with  participants  who  entered 
employment.  (See  discussion  on  results 
in  Section  VI.  D.);  and  (d)  include  the 
required  chart  of  proposed  performance 
goals  and  planned  expenditures  listed 
in  Appendix  D. 

3.  Linkages  with  other  providers  of 
employment  and  training  services  to  the 
homeless  veterans:  Describe  the  linkages 
this  program  will  have  with  other 
providers  of  services  to  homeless 
veterans  outside  of  the  H\TIP  grant; 
include  a  description  of  the  relationship 
with  other  employment  and  training 
programs  such  as  Disabled  Veterans' 
Outreach  Program  (DVOP),  the  Local 
Veterans'  Employment  Representative 
(LVER)  program,  and  programs  under 
the  Workforce  Investment  Act;  and  list 
the  type  of  services  provided  by  each. 
Note  the  type  of  agreement  in  place,  if 
applicable.  Linkages  with  the  workforce 
development  system  [including  State 
Employment  Security  Agencies  (State 
Workforce  Agencies))  must  be 
delineated.  Describe  any  linkages  with 
any  other  resources  and/or  other 
programs  for  Homeless  veterans. 
Indicate  how  the  program  will  be 
coordinated  with  any  efforts  for  the 
homeless  that  are  conducted  by  agencies 
in  the  community. 

4.  Linkages  with  other  federal 
agencies:  Describe  any  program  and 
resource  linkages  w'ith  Department  of 
Housing  and  Urban  Development 
(HUD).  Department  of  Health  and 
Human  Services  (HHS),  and  Department 
of  Veterans  Affairs  (DVA)  for  the 
homeless,  to  include  the  Compensated 
Work  Therapy  (CWT)  and  Per  Diem 
programs.  Indicate  how  the  applicant 
will  coordinate  with  any  "continuum  of 
care"  efforts  for  the  homeless  among 
agencies  in  the  community. 

5.  Proposed  supportive  service 
strategy  for  veterans:  Describe  how 
supportive  service  resources  for 
veterans  will  be  obtained  and  used.  If 
resources  are  provided  by  other  sources 
or  linkages,  such  as  Federal,  State,  local 
or  faith-based  and  community  programs, 
the  applicant  must  fully  explain  the  use 


of  these  resources  and  why  they  are 
necessar\-. 

6.  Organizational  capability  in 
providing  required  program  activities: 
The  applicant's  relevant  current  or  prior 
experience  in  operating  employment 
and  training  programs  should  be  clearly 
described.  'The  applicant  must  provide 
information  showing  outcomes  of  all 
past  programs  in  terms  of  enrollments 
and  placements.  An  applicant  which 
has  operated  a  HVRP  or  other  Homeless 
Veterans'  Employment  and  Training 
program.  JTPA  IV-C  program,  or  VWIP 
program,  must  include  final  or  most 
recent  technical  performance  reports. 
For  those  applicants  with  no  prior  grant 
experience,  a  summary'  narrative  of 
program  experience  and  employment 
and  training  performance  outcomes  is 
required.  The  applicant  must  also 
provide  evidence  of  key  staff  capability. 

7.  Proposed  housing  strategy  for 
homeless  veterans:  Describe  how- 
housing  resources  for  homeless  veterans 
will  be  obtained  or  accessed.  These 
resources  should  be  from  linkages  or 
sources  other  than  the  HVRP  grant  such 
as  HUD,  HHS,  community  housing 
resources,  DVA. leasing,  or  other 
programs.  The  applicant  must  explain 
whether  HVRP  resources  will  be  used 
and  why  this  is  necessan.'. 

Nonprofit  organizations  must  submit 
evidence  of  satisfactory  financial 
management  capability,  which  must 
include  recent  financial  and/or  audit 
statements.  (This  information  is  subject 
to  verification  by  the  government — 
Veterans'  Employment  and  Training 
Service  reser\'es  the  right  to  have  a 
representative  within  each  State  provide 
programmatic  and  fiscal  information 
about  applicants  and  forward  those 
findings  to  the  National  Office  during 
the  review  of  the  applications). 

Note:  Resumes,  charts,  standard 
forms,  transmittal  letters,  and  letters  of 
support  are  not  included  in  the  page 
count.  [If  provided,  include  these 
documents  as  attachments  to  the 
technical  proposal.) 

PART  2— COST  PROPOSAL  must 
contain:  (1)  The  Standard  Form  (SF) 
424,  "Application  for  Federal 
Assistance",  (2)  the  Standard  Form  (SF) 
424A  "Budget  Information  Sheet  "  in 
Appendix  B,  and  (3)  a  detailed  cost 
brecik  out  of  each  line  item  on  the 
Budget  Information  Sheet.  Please  label 
this  page  or  pages  the  "Budget 
Narrative"  and  ensure  that  costs 
reported  on  the  SF  424A  correspond 
accurately  with  the  Budget  Narrative.  In 
addition  to  the  cost  proposal  the 
applicants  must  include  the  Assurance 
and  Certification  signature  page. 
Appendix  C.  Copies  of  all  required 


forms  with  instructions  for  completion 
are  provided  as  appendices  to  this  SGA. 

The  Catalog  of  Federal  Domestic. 
Assistance  number  for  this  program  is 
17.805.  It  must  be  entered  on  the  SF  424. 
Block  10. 

IV.  Budget  Narrative  Information 

As  an  attachment  to  the  Budget 
Information  Sheet  (SF  424A).  the 
applicant  must  provide,  at  a  minimum, 
and  on  separate  sheet(s),  the  following 
information: 

A.  A  breakout  of  all  personnel  costs 
bv  position,  title,  salan."  rates,  and 
percent  of  time  of  each  position  to  be 
devoted  to  the  proposed  project 
(including  subawardees): 

B.  An  explanation  and  breakout  of 
extraordinan.'  fringe  benefit  rates  and 
associated  charges  (i.e..  rates  exceeding 
35%  of  salaries  and  wages); 

C.  An  explanation  of  the  purpose  and 
composition  of.  and  method  used  to 
derive  the  costs  of  each  of  the  following: 
travel,  equipment,  supplies,  subawards/ 
contracts,  and  any  other  costs.  The 
applicant  must  include  costs  of  any 
required  travel  described  in  this 
Solicitation.  Mileage  charges  will  not 
exceed  36.5  cents  per  mile; 

D.  A  plan,  which  includes  all 
associated  costs,  for  retaining 
participant  information  pertinent  to  a 
longitudinal  follow  up  survey,  six  (6) 
months  after  the  program  performance 
period  ends: 

E.  Description/specification  of  and 
justification  for  equipment  purchases,  if 
anv.  Tangible,  non-expendable,  personal 
propertv  having  a  useful  life  of  more 
than  one  year  and  a  unit  acquisition  ccit 
of  S5,000  or  more  per  unit  must  be 
specifically  identified;  and 

F.  Identification  of  all  sources  of 
leveraged  or  matching  funds  and  an 
explanation  of  the  derivation  of  the 
value  of  matching/in-kind  services.  If 
resources/matching  funds  and/or  the 
value  of  in-kind  contributions  are  made 
available  please  show  in  Section  B  of 
the  Budget  Information  Sheet. 

V.  Participant  Eligibility 

To  be  eligible  for  participation  under 
HVRP.  an  individual  must  be  homeless 
and  a  veteran  defined  as  follows: 

A.  The  term  "homeless  or  homeless 
individual"  includes  persons  who  lack 
a  fixed,  regular,  and  adequate  nighttime 
residence.  It  also  includes  persons 
whose  primary  nighttime  residence  is 
either  a  super\'ised  public  or  private 
shelter  designed  to  provide  temporar\' 
living  accommodations:  an  institution 
that  provides  a  temporar.'  residence  for 
individuals  intended  to  be 
institutionalized;  or  a  private  place  not 
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designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings.  (Reference  42  U.S.C. 
section  11302  (a)). 

B.  The  term  "veteran"  means  a  person 
who  served  in  the  active  militar\-,  naval, 
or  air  service,  and  who  was  discharged 
or  released  therefrom  under  conditions 
other  than  dishonorable.  [Reference  38 
U.S.C.  Section  101(2)1 

VI.  Project  Summary 

A.  Program  Concept  and  Emphasis 

The  HVRP  grants  under  Section  5  of 
the  Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001  are  intended  to 
address  two  objectives:  (1)  To  provide 
services  to  assist  in  reintegrating 
homeless  veterans  into  meaningful 
employment  within  the  labor  force;  and 
(2)  to  stimulate  the  development  of 
effective  service  delivery  systems  that 
will  address  the  complex  problems 
facing  homeless  veterans. 

These  programs  are  designed  to  be 
flexible  in  addressing  the  universal  as 
well  as  local  or  regional  problems 
barring  homeless  veterans  from  the 
workforce.  The  program  in  FY  2002  will 
continue  to  strengthen  the  development 
of  effective  service  delivery  systems,  to 
provide  comprehensive  services  through 
a  case  management  approach  that  will 
address  the  complex  problems  facing 
eligible  veterans  trying  to  transition  into 
gainful  employment,  and  improve 
strategies  for  employment  and  retention. 

B.  Scope  of  Program  Design 

The  project  design  must  provide  for 

the  following  services; 

— Outreach,  intake,  assessment, 
counseling  to  the  degree  practical, 
and  employment  services.  Outreach 
must  be  provided  at  shelters,  day 
centers,  soup  kitchens,  VA  medical 
centers,  and  other  programs  for  the 
homeless.  Program  staff  providing 
outreach  services  should  be  a  veteran 
who  has  experience  in  dealing  with, 
and  an  understanding  of  the  needs  of 
the  homeless. 
Coordination  with  veterans'  services 

programs  and  organizations  such  as; 

— Disabled  Veterans'  Outreach  Program 
(DVOP)  Specialists,  Local  Veterans' 
Employment  Representatives  (LVERs) 
in  the  State  Employment  Security/Job 
Service  Agencies  (SESAs)  or  in  the 
newly  instituted  workforce 
development  system's  One-Stop 
Centers,  and  Veterans'  Workforce 
Investment  Programs  (VWIPs); 

— Department  of  Veterans'  Affairs  (DVA) 
services,  including  its  Health  Care  for 
Homeless  Veterans,  Domiciliary,  and 
other  programs,  including  those 
offering  transitional  housing;  and 


— Veteran  service  organizations  such  as 
The  American  Legion,  Disabled 
American  Veterans,  the  Veterans  of 
Foreign  Wars,  Vietnam  Veterans  of 
America,  and  the  American  Veterans 
(AM  VETS); 
Referral  to  necessary  treatment 

services,  rehabilitative  services,  and 

counseling  including,  but  not  limited  to: 

— Alcohol  and  drug; 

— Medical: 

—Post  Traumatic  Stress  Disorder; 

—Mental  Health: 

—Coordinating  with  MHAA  Title  VI 
programs  for  health  care  for  the 
homeless  or  [health  care  programs 
under  the  HVCAA]: 
Referral  to  housing  assistance 

provided  by,  for  example: 

— Local  shelters; 

— Federal  Emergency  Management 

Administration  (FEMA)  food  and 

shelter  programs; 
— Transitional  housing  programs  and 

single  room  occupancy  housing 

programs  funded  under  MHAA  Title 

IV  [and  under  HVCAA); 
— Permanent  housing  programs  for  the 

handicapped  homeless  funded  under 

MHAA  Title  IV  [and  under  HVCAA); 
— Department  of  Veterans'  Affairs 

programs  that  provide  for  leasing  or 

sale  of  acquired  homes  to  homeless 

providers;  and 
— Transitional  housing  leased  by  HVRP 

fimds  (HVRP  funds  caimot  be  used  to 

purchase  housing  or  vehicles); 

Employment  and  training  services 
such  as: 

— Basic  skills  instruction; 
— Basic  literacy  instruction; 
— Remedial  education  activities; 
— )ob  search  activities,  including  job 

search  workshops; 
— )ob  counseling; 
— Job  preparatory  training,  including 

resume  writing  and  interviewing 

skills; 
—Subsidized  trial  employment  (Work 

Experience); 
— On-the-job  Training; 
— Classroom  Training; 
— Job  placement  in  unsubsidized 

employment; 
— Placement  follow  up  services;  and 
— Services  provided  under  WIA 

Program  Titles. 

C.  Results-Oriented  Model 

No  model  is  mandatory,  but  the 
applicant  must  design  a  program  that  is 
responsive  to  local  needs,  and  will  carry 
out  the  objectives  of  the  program  to 
successfully  reintegrate  homeless 
veterans  into  the  workforce. 

With  the  advent  of  implementing  the 
Government  Performance  and  Results 
Act  (GPRA),  Congress  and  the  public  are 


looking  for  program  results  rather  than 
program  processes.  While  entering 
employment  is  a  viable  outcome,  it  will 
be  necessary  to  measure  results  over  a 
longer  term  to  determine  the  success  of 
programs.  The  following  program 
discussion  must  be  considered  in  a 
results-oriented  model.  The  first  phase 
of  activity  must  consist  of  the  level  of 
outreach  that  is  necessary  to  reach 
eligible  veterans.  Such  outreach  will 
also  include  establishing  contact  with 
other  agencies  that  encounter  homeless 
veterans.  Once  the  eligible  participants 
have  been  identified,  an  assessment 
must  be  made  of  their  abilities,  interests 
and  needs.  In  some  cases,  these 
participants  may  require  referrals  to 
services  such  as  social  rehabilitation, 
drug  or  alcohol  treatment  or  a  temporary 
shelter  before  they  can  be  enrolled  into 
core  training.  When  the  individual  is 
stabilized,  the  assessment  should  focus 
on  the  employability  of  the  individual 
and  their  enrollment  into  the  program. 
A  determination  should  be  made  as  to 
whether  they  would  benefit  from  pre- 
employment  preparation  such  as  resume 
writing,  job  search  workshops,  related 
counseling  and  case  management,  and 
initial  entry  into  the  job  market  through 
temporary  jobs,  sheltered  work 
environments,  or  entry  into  classroom 
or  on-the-job  training.  Such  services 
should  also  be  noted  in  an 
Employability  Development  Plan  so  that 
successful  completion  of  the  plan  may 
be  monitored  by  the  staff.  Entry  into 
full-time  employment  or  a  specific  job 
training  program  should  follow,  in 
keeping  with  the  objective  of  HVRP  to 
bring  the  participant  closer  to  self- 
sufficiency.  Supportive  services  may 
assist  the  participant  at  this  stage  or 
even  earlier.  Job  development  is  a 
crucial  part  of  the  employability 
process.  Wherever  possible,  DVOP  and 
LVER  staff  must  be  utilized  for  job 
development  and  placement  activities 
for  veterans  who  are  ready  to  enter 
employment  or  who  are  in  need  of 
intensive  case  management  services. 
Many  of  these  staff  members  have 
received  training  in  case  management  at 
the  National  Veterans'  Training  Institute 
and  have  a  priority  of  focus,  assisting 
those  most  at  a  disadvantage  in  the  labor 
market.  VETS  urges  working  hand-in- 
hand  with  DVOP/LVER  staff  to  achieve 
economies  of  resources. 

The  following  program  discussion 
emphasizes  that  follow-up  is  an  integral 
program  component.  Follow-up  to 
determine  whether  the  veteran  is  in  the 
same  or  similar  job  at  the  90  and  180 
day  period  after  entering  employment  is 
required.  It  is  important  that  the  grantee 
maintain  contact  with  the  veterans  after 
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placement  to  assure  that  employment 
related  problems  are  addressed.  The  90 
and  180  day  follow-up  is  fundamental 
to  assessing  the  results  of  the  program 
success.  Grantees  need  to  budget  for  this 
activity  so  that  follow-up  can  and  will 
occur  for  those  placed  at  or  near  the  end 
of  the  grant  performance  period.  Such 
results  will  be  reported  in  the  final 
technical  performance  report. 

Retention  of  records  will  be  reflected 
in  the  Special  Grant  Provisions  to  be 
provided  at  the  time  of  any  award. 

VII.  Related  HVRP  Program 
Development  Activities 

Community  Awareness  Activities 

In  order  to  promote  linkages  between 
the  program  and  local  service  providers 
(and  thereby  eliminate  gaps  or 
duplication  in  services  and  enhance 
provision  of  assistance  to  participants), 
the  grantee  must  provide  project 
orientation  and/or  service  awareness 
activities  that  it  determines  are  the  most 
feasible  for  the  types  of  providers  listed 
below.  Project  orientation  workshops 
conducted  by  grantees  have  been  an 
effective  means  of  sharing  information 
and  revealing  the  availability  of  other 
services;  they  are  encouraged  but  not 
mandatory.  Rather,  the  grantee  will  have 
the  flexibility  to  attend  service  provider 
meetings,  seminars,  conferences, 
outstation  staff,  develop  individual 
service  contracts,  and  involve  other 
agencies  in  program  planning.  This  list 
is  not  exhaustive.  The  grantee  will  be 
responsible  for  providing  appropriate 
awareness,  information  sharing,  and 
orientation  activities  to  the  following: 

A.  Providers  of  hands-on  services  to 
the  homeless  veteran,  such  as  shelter 
and  soup-kitchen  operators,  to  make 
them  fully  aware  of  services  available  to 
homeless  veterans  to  make  them  job- 
ready  and  place  them  in  jobs. 

B.  Federal.  State  and  local  entitlement 
services  such  as  the  Social  Security 
Administration  (SSA),  Department  of 
Veterans'  Affairs  (DVA).  State 
Employment  Security  Agencies  (SESAs) 
and  their  local  Job  Service  offices,  One- 
Stop  Centers  (which  integrate  WIA. 
labor  exchange,  and  other  employment 
and  social  services),  detoxification 
facilities,  etc..  to  familiarize  them  with 
the  nature  and  needs  of  homeless 
veterans. 

C.  Civic  and  private  sector  groups, 
and  especially  veterans'  service  and 
community-based  organizations 
(including  faith-based  organizations),  to 
describe  homeless  veterans  and  their 
needs. 

D.  Stand  Down  Support 

A  "Stand  Down"  as  it  relates  to 
homeless  veterans  is  an  event  held  in  a 


locality  usually  for  three  days  where 
services  are  provided  to  homeless 
veterans  along  with  shelter,  meals, 
clothing,  and  medical  attention.  This 
type  of  event  is  mostly  volunteer  effort, 
which  is  organized  within  a  community 
and  brings  sen.'ice  providers  together 
such  as  the  DVA.  Disabled  Veterans' 
Outreach  Program  Specialists,  Local 
Veterans'  Employment  Representatives 
from  the  State  Employment  Service 
Agencies,  veteran  ser\'ice  organization, 
military  personnel,  civic  leaders,  and  a 
variety  of  other  interested  persons  and 
organizations.  Many  services  are 
provided  on-site  with  referrals  also 
made  for  continued  assistance  after  the 
event. 

This  can  often  be  the  catalyst  that 
enables  the  homeless  veterans  to  get 
back  into  mainstream  society.  The 
Department  of  Labor  has  supported 
replication  of  this  event.  Many  such 
events  have  been  held  throughout  the 
nation. 

In  areas  where  an  HVRP  is  operating, 
the  grantees  are  encouraged  to 
participate  fully  and  offer  their  services 
for  any  planned  Stand  Down  event. 
Towards  this  end,  up  to  $5,000  of  the 
currently  requested  HVRP  grant  funds 
may  be  used  to  supplement  the  Stand 
Down  effort  where  funds  are  not 
otherwise  available,  and  should  be 
reflected  in  the  budget  and  budget 
narrative. 

VIII.  Rating  Criteria  for  Award 

Applications  will  be  reviewed  by  a 
DOL  panel  using  the  point  scoring 
system  specified  below.  Applications 
will  be  ranked  based  on  the  score 
assigned  by  the  panel  after  careful 
evaluation  by  each  panel  member.  The 
ranking  will  be  the  primary  basis  to 
identify  applicants  as  potential  grantees. 
Although  the  Government  reserves  the 
right  to  award  on  the  basis  of  the  initial 
proposal  submissions,  the  Government 
may  establish  a  competitive  range, 
based  upon  the  proposal  evaluation,  for 
the  purpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisor\'  in  nature  and  not  binding  on 
the  Grant  Officer.  The  government 
reserves  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated 
to  do  so. 

The  Government  further  reserves  the 
right  to  select  applicants  out  of  rank 
order  if  such  a  selection  would,  in  its 
opinion,  result  in  the  most  effective  and 
appropriate  combination  of  funding, 
program  and  administrative  costs  e.g.. 
cost  per  enrollment  and  placement, 
demonstration  models,  and  geographical 
service  areas.  While  points  will  not  be 
assessed  for  cost  issues,  cost  per  entered 
employment  will  be  given  serious 


consideration  in  the  selecting  of  awards. 
The  Grant  Officer's  determination  for 
award  under  SGA  02-10  is  the  final 
agency  action.  The  submission  of  the 
same  proposal  from  any  prior  year 
HVRP  or  Homeless  Veterans 
Employment  and  Training  (HVTT) 
competition  does  not  guarantee  an 
award  under  this  Solicitation. 

Panel  Review  Criteria 

1.  Need  for  the  Project:  15  points 
The  applicant  will  document  the 

extent  of  need  for  this  project,  as 
demonstrated  by:  (1)  the  potential 
number  or  concentration  of  homeless 
individuals  and  homeless  veterans  in 
the  proposed  project  area  relative  to 
other  similar  areas  of  jurisdiction;  (2) 
the  rates  of  poverty  and/or 
unemployment  in  the  proposed  project 
area  as  determined  by  the  census  or 
other  surveys;  and  (3)  the  extent  of  gaps 
in  the  local  infrastructure  to  effectively 
address  the  emplo\Tnent  barriers  that 
characterize  the  target  population. 

2.  Overall  Strategy  to  Increase 
Employment  and  Retention:  40  points 

Tne  application  must  include  a 
description  of  the  proposed  approach  to 
providing  comprehensive  employment 
and  training  services,  including  job 
training,  job  development,  any  employer 
commitments  to  hire,  placement,  and 
post  placement  follow-up  ser\ices 
Applicants  must  address  their  intent  to 
target  occupations  in  expanding 
industries,  rather  than  declining 
industries.  The  supportive  ser\ices  to  be 
provided  as  part  of  the  strategy  of 
promoting  job  readiness  and  job 
retention  must  be  indicated.  The 
applicant  must  identify  the  local  human 
resources  and  sources  of  training  to  be 
used  for  participants.  A  description  of 
the  relationship,  if  anv.  with  other 
emplovment  and  training  programs  such 
as  SESAs  (DVOP  and  LXTiR  Programs). 
X'WIP.  other  WIA  programs,  and 
Workforce  Investment  or  Development 
Boards  or  entities  where  in  place,  must 
be  presented.  Applicant  must  indicate 
how  the  activities  will  be  tailored  or 
responsive  to  the  needs  of  homeless 
v'eterans.  A  participant  flow  chart  may 
be  used  to  show  the  sequence  and  mix 
of  services, 

Note:  The  applicant  MUST  complete 
the  chart  of  proposed  program  outcomes 
to  include  participants  served, 
placement/entered  employments  and 
job  retention.  (See  Appendix  D).  Of  the 
40  points  possible  in  the  strategy  to 
increase  employment  and  retention.  10 
points  will  be  awarded  to  grant 
proposals  that  plan  on  a  six-month 
employment  retention  rate  of  50 
percent,  or  15  points  will  be  awarded  to 
proposals  that  show  a  six-month 
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employment  retention  rate  of  70 
percent. 

3.  Quality  and  Extent  of  Linkages  with 
Other  Providers  of  Services  to  the 
Homeless  and  to  Veterans:  10  points 

The  application  must  provide 
information  on  the  quality  and  extent  of 
the  linkages  this  program  will  have  with 
other  providers  of  services  to  benefit  the 
homeless  veterans  in  the  local 
community  outside  of  the  HVRP  grant. 
For  each  service,  the  applicant  must 
specify  who  the  provider  is.  the  source 
of  funding  (if  known),  and  the  t\'pe  of 
linkages/referral  system  established  or 
proposed.  Describe,  to  the  extent 
possible,  how  the  project  would  fit  into 
the  community's  continuum  of  care 
approach  to  respond  to  homelessness 
and  any  linkages  to  HUD,  HHS  or  DVA 
programs  or  resources  to  benefit  the 
proposed  program. 

4.  Demonstrated  Capability  in 
Providing  Required  Program  Services: 
20  points 

The  applicant  must  describe  its 
relevant  prior  experience  in  operating 
employment  and  training  programs  and 
providing  services  to  participants 
similar  to  that  which  is  proposed  under 
this  solicitation.  Specific  outcomes 
achieved  by  the  applicant  must  be 
described  in  terms  of  clients  placed  in 
jobs.  etc.  The  applicant  must  also 
address  its  capacitv'  for  timely  startup  of 
the  program.  The  applicant  should 
delineate  its  staff  capability  and  ability 
to  manage  the  financial  aspects  of  a 
grant  program,  including  a  recent 
(within  the  last  12  months),  financial 
statement  or  audit  if  available.  Final  or 
most  recent  technical  reports  for  other 
relevant  programs  must  be  submitted  if 
applicable.  Because  prior  grant 
experience  is  not  a  requirement  for  this 
grant,  some  applicants  may  not  have 
any  technical  reports  to  submit. 

5.  Quality  of  Overall  Housing 
Strategy:  15  points 

The  application  must  demonstrate 
how  the  applicant  proposes  to  obtain  or 
access  housing  resources  for  veterans  in 
the  program  and  entering  the  labor 
force.  This  discussion  should  specify- 
the  provisions  made  to  access 
temporary,  transitional,  and  permanent 
housing  for  participants  through 
community  resources,  HUD.  DVA  lease, 
or  other  means.  HVRP  funds  will  not  be 
used  to  purchase  housing  or  vehicles. 

Applicants  can  expect  that  the  cost 
proposal  will  be  reviewed  for 
allowability,  allocation  of  costs,  and 
reasonableness  of  placement  and 
enrollment  costs. 

IX.  Post  Award  Conference 

A  post-award  conference  will  be  held 
for  those  grantees  awarded  PY  2002 


HVRP  funds  ft-om  the  competition.  It  is 
expected  to  be  held  in  August  or 
September  2002.  Up  to  two  grantee 
representatives  must  be  present;  a  fiscal 
and  a  program  representative  is 
recommended.  The  site  of  the  Post- 
Award  conference  has  not  yet  been 
determined,  for  planning  and  budgeting 
purposes,  please  use  five  days  and  use 
Washington.  DC  as  the  conference 
location.  The  conference  will  focus  on 
providing  information  and  assistance  on 
reporting,  record  keeping,  and  grant 
requirements,  and  also  include  best 
practices  from  past  projects.  Costs 
associated  with  attending  this 
conference  for  up  to  two  grantee 
representatives  will  be  allowed  as  long 
as  thev  were  incurred  in  accordance 
with  Federal  travel  regulations.  Such 
costs  must  be  charged  as  administrative 
costs  and  reflected  in  the  proposed 
budget. 

X.  Reporting  Requirements 

The  grantee  will  submit  the  reports 
and  documents  listed  below: 

A.  Financial  Reports 

The  grantee  must  report  outlays, 
program  income,  and  other  financial 
information  on  a  quarterly  basis  using 
SF  269A.  Financial  Status  Report.  Short 
Form.  This  form  will  cite  the  assigned 
grant  number  and  be  submitted  to  the 
appropriate  State  Director  for  Veterans' 
Employment  and  Training  (DVET)  no 
later  than  30  days  after  the  ending  date 
of  each  Federal  fiscal  quarter  (i.e., 
October  30.  January  30,  April  30  and 
July  30)  during  the  grant  period. 

B.  Program  Reports 

Grantees  must  submit  a  Quarterly 
Technical  Performance  Report  30  days 
after  the  end  of  each  Federal  fiscal 
quarter  to  the  DVET  that  contains  the 
following: 

1.  A  comparison  of  actual 
accomplishments  to  established  goals 
for  the  reporting  period  and  any 
findings  related  to  monitoring  efforts; 

2.  An  explanation  for  variances  of 
plus  or  minus  15%  of  planned  program 
and/or  expenditure  goals,  to  include:  (i) 
Identification  of  corrective  action  which 
will  be  taken  to  meet  the  planned  goals, 
and  (ii)  a  timetable  for  accomplishment 
of  the  corrective  action. 

C.  90  Days  Report  Package 

The  grantee  must  submit  no  later  than 
90  days  after  the  grant  expiration  date 
a  final  report  containing  the  following: 

1.  Financial  Status  Report  (SF-269A) 
(copy  to  be  provided  following  grant 
awards). 

2.  Technical  Performance  Report — 
(Program  Goals). 


3.  Narrative  Report  identifying — (a) 
major  successes  of  the  program;  (b) 
obstacles  encountered  and  actions  taken 
(if  any)  to  overcome  such  obstacles:  (c) 
the  total  combined  number  of  veterans 
placed  in  employment  during  the  entire 
grant  period;  (d)  the  number  of  veterans 
still  employed  at  the  end  of  the  grant 
period;  (e)  an  explanation  regarding 
why  those  veterans  placed  during  the 
grant  period,  but  not  employed  at  the 
end  of  the  grant  period,  are  not 
employed;  and  (f)  any  recommendations 
to  improve  the  program. 

D.  Six  (6)  Month  Final  Report 

No  later  than  210  days  after  the  grant 
performance  period  ends,  the  grantee 
must  submit  a  follow  up  report 
containing  the  following: 

1.  Final  Financial  Status  Report  (SF- 
269A). 

2.  Final  Narrative  Report 
identifying — (a)  the  total  combined 
(directed/assisted)  number  of  veterans 
placed  during  the  entire  grant  period; 
(b)  the  number  of  veterans  still 
employed  during  follow  up;  (c)  are  the 
veterans  still  employed  at  the  same  or 
similar  job,  if  not  what  are  the  reasons; 
(d)  was  the  training  received  applicable 
to  jobs  held;  (e)  wages  at  placement  and 
during  follow  up  period;  (f)  an 
explanation  regarding  why  those 
veterans  placed  during  the  grant,  but  not 
employed  at  the  end  of  the  follow  up 
period,  are  not  so  employed;  and  (g)  any 
reconmiendations  to  improve  the 
program. 

XI.  Administration  Provisions 

A.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed. 

2.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

3.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

4.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 


Federal  Register /Vol.  67.  No.  84/ Wednesday.  May  1.  2002 /Notices 


21763 


B.  Allowable  Costs 

Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 
State  and  local  government — 0MB 

Circular  A-87 
Nonprofit  organizations — OMB  Circular 

A-122 

C.  Administrative  Standards  and 
Provisions 

Accept  as  specifically  provided.  DOL 
acceptance  of  a  proposal  and  an  award 
of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of 
any  grant  requirements  and/or 
procedures.  For  example,  the  OMB 
circulars  require  and  an  entity's 
procurement  procedures  must  require 
that  all  procurement  transactions  will  be 
conducted,  as  practical,  to  provide  open 
and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
ser\'ices.  the  DOL  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e..  avoid 
competition. 

All  grants  will  be  subject  to  the 
following  administrative  standards  and 
provisions: 

1.  29  CFR  Part  93— Lobbving. 

2.  29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals,  and  other 


Non-profit  Organizations,  and  with 
Commercial  Organizations. 

3.  29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants. 
Contracts  and  Agreements.  This  rule 
implements,  for  State  and  local 
governments  and  Indian  tribes  that 
receive  Federal  Assistance  from  the 
DOL,  Office  of  Management  and  Budget 
(OMB)  Circular  A-128  "Audits  of  State 
and  Local  Governments"  which  was 
issued  pursuant  to  the  Single  Audit  Act 
of  1984.  31  U.S.C,  Section  7501-7507   It 
also  consolidates  the  audit  requirements 
currently  contained  throughout  the  DOL 
regulations. 

4.  29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments, 

5.  29  CFR  Part  98 — Government  wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government 
wide  Requirements  for  Drug-Free 
Workplace  (Grants). 

6.  29  CFR  Part  99— Audit  Of  States. 
Local  Governments,  and  Non-profit 
Organization. 

7.  Section  168(b)  of  WIA— 
Administration  of  Program.s,  Please  note 
that  Sections  181-195  mav  also  applv. 

8.  29  CFR  Parts  30.  31.  32.  33  and  ' 
34 — Equal  Employment  Opportunity  in 
Apprenticeship  and  Training; 
Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 


Labor.  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964;  and 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Program.s  and  .Activities 
Receiving  or  Benefitting  from  Federal 
Financial  .-Assistance  (Incorporated  by 
Reference)  These  rules  implement,  for 
recipients  of  federal  assistance,  non- 
discrimination prf)\'isions  on  the  basis 
of  race,  color,  national  ongm.  and 
handicapping  condition,  respectivelv 

9  .Appeals  from  non-designation  will 
be  handled  under  20  CFR  Part  667.260 

10,  29  CFR  Part  9"— Uniform 
.■\dministrdti\p  Requirements  f(jr  Grants 
and  Cooperative  .Agreements  to  State 
and  Local  Government. 

.Signed  at  Washington.  DC.  this  23rd  day  of 
April    2002 
Lawrence  I.  Kuss, 
Grant  Officer. 

Appendices 

Apj.H'ndix  .A:  Application  for  Federal 

.A^'-istance  SF  Form  424 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 

Aoptmioo 
QcoMlnietton 

D  Non-ContrucMon 


Preapplication 
(~1  Con«tructlon 
D  Non-Con«tructton 


2.  DATE  suBmrrreo 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


AppNcant  Identifier 


State  Application  Identifler 


Federal  IderrHfler 


.  APPUCAKT  MFORMATK>N 


Organizational  Unit: 


Address  (give  dty.  county.  Stale,  and  zip  code) 


Name  and  telephone  numtw  of  person  to  be  contacted  on  matters  involvtn^ 
this  application  (i0/ve  ares  code; 


6.  EIIPU>YER  IDENTIFICATION  NUMBER  (EiN) 


8.  TYPE  OF  APPUCATION: 

n  New         D  Contlnurtlon  D  "evlelon 

If  Revision,  enter  appropriate  letter(s)  in  box(es)  V~\     QJ 


A.  Increase  Award         B  Decrease  Award 
D.  Decrease  Duration    Otfier^speo^) 


C  Increase  Duratioc 


10.  CATAUM  OF  FEOERAl.  DOMESTIC  ASSISTANCE  NUMBER: 


TTTLE: 


7.  TYPE  OF  APPUCANT:  fenfer  apprqpriaw  teffer  in  txw; 


D 


A.  State  H.  Independent  School  Dist. 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 
D  Township  K.  Indian  Tritw 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  ProfR  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


1 1 .  DESCRIPTIVE  TTTLE  OF  APPUCANT  S  PROJECT: 


12.  AREAS  AFFECTED  BY  PROJECT  (Cities.  Counties.  States,  etc.) 


13.  PROPOSED  PROJECT 


Start  Date 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


C.  StBiB 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


d.  Uical 


e.  Other 


f.  Program  Income 


g.  TOTAL 


-w 

"55- 


oo 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECLTTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.  D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

Q  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


-K~ 


17.  IS  THE  APPUCAMT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
G  Yea    N  "Yae,'  aliaeh  an  explanalion.  D  "o 


IS.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF.  ALL  DATA  IN  THIS  APPUCATIOM/PREAPPUCATIOH  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCAMT  AND  THE  APPUCANT  WILL  COMPLY  Wnn  THE 

ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Auttwrized  Repreeentative 


d  Signature  of  Authorized  Representative 


b  TWe 


c.  Telephone  Number 


e.  Date  Signed 


Previous  EdWon  Usable 
Authorized  lor  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Qrcular  A-1 02 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  rnduding  time  for  renewing 
Instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  txjrden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance  it 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  commerrt  procedure  in 
response  to  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 
1. 


Entry: 


Self-explanatory. 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicat>le)  and  applicant's  control  number  (if  applicable). 


Item:  Entry 

12.        IJst  only  the  largest  political  entities  affected  (e  g  .  State 
counties,  cities) 

1 3         Self-explanatory 


3.  State  use  only  (if  applicable). 

4.  If  th'is  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


14.  List  the  applicant  s  Congres:..onal  Di&mct  and  any 
District(s)  affected  by  the  program  or  proiect. 

15.  Amount  requested  or  to  be  contributed  dunng  the  first 
funding/budget  penod  by  each  contributor  Value  of  in- 
kind  contributions  should  be  included  on  appropnate 
lines  as  applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change  For  decreases,  enclose  the  amounts  in 
parentheses  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categones  as  item  15. 


7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  In  the 
space(s)  provkJed: 


16.         Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  1 2372  to 
determine  whemer  the  application  is  subject  to  the 
State  intergovernmental  review  process 


9. 


-  "New"  means  a  new  assistance  award. 

-  'Continuatton'  means  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

--  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  fi'om  whk:h  assistance  is  being 
r«)quested  with  this  application. 


17.         This  question  applies  to  the  applicant  organization,  not 
Vne  person  who  signs  as  the  authorized  representative. 
Categones  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  tfie  authorized  representative  of  the 
applicant.  A  copy  of  the  govemir>g  body  s 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  rhe  applicant  s  office 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application  ) 


10.        Use  the  Catalog  of  Federal  Domestic  Assistance  numt>er  and 
titie  of  the  program  under  whk::h  assistance  is  requested. 


1 1 .        Enter  a  brief  descriptive  titie  of  the  project.  If  more  than  one 
program  is  involved,  you  shouW  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  constiix:tion  or  real 
property  projects),  attach  a  map  showing  project  kxation.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  ttiis  collection  of  infonnation  Is  estimated  to  average  180  minutes  per  response,  including  time  for  reviewing 
instructions  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  co»«*on  of 
information  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0044).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Jnctructlons 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  ttie  budget, 
adhere  to  any  existing  Fedefal  grantor  agency  guidelines  which 
prescnbe  how  and  wtiether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breai<down  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  Increments.  In  the  latter  case.  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applicatior«  should  contain  a  breakdown  by  the  object  dass 
categories  shown  In  Unes  a-k  of  Section  B 

Section  A.  Budget  Summary  Unes  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catatog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catakag  number  in  Column 
(b). 

For  appiteatkxis  pertaining  to  a  singie  program  requiring  budget 
amounts  by  multiple  functtons  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  ttie 
Catalog  number  in  Column  (b).  For  applreatwns  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  functkxi  or  activity,  enter  the  Catatog  program  title 
on  each  line  In  Column  (a)  and  the  respective  Catakig  number  on 
each  Hne  in  Column  (b). 

For  appltoations  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addittonal  sheets  shoukl  be  used  when  one  fomi 
does  not  provkle  adequate  space  for  ail  breakdown  of  data 
required.  However,  when  more  ttian  one  sheet  is  used,  ttie  first 
page  shouM  provide  ttie  summary  totals  by  programs. 

Unes  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  Wank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  In  Columns  (e).  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year) 


For  continuing  grant  program  applicatiorrs,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns  Wank.  Enter  in 
cWumns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  iz  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
Increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  whteh  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
shouW  not  equal  ttie  sum  of  amounts  in  Columns  (e)  and  (f). 

Une  S  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  titles  of  the 
same  programs,  functions,  and  activities  stwwn  on  Lines  1-4. 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Sectkxi  A,  provide  similar  column  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-FederaO  by  object  dass  categories. 

Une  ta-\  ■  Show  the  totals  of  Unes  6a  to  6h  in  each  column. 

Une  6|  -  Show  the  amount  of  indirect  cost. 

Une  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applnatkxis  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k.  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g).  Une  5.  For 
supplemental  grants  and  ctianges  to  grants,  ttie  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4).  Une  6k 
shoukj  be  ttie  same  as  the  sum  of  the  amounts  in  Sectton  A, 
Columns  (e)  and  (f)  on  Une  5. 

Une  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  l)y  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-1 1  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breal<down  by  function  or 
activity  is  not  necessary. 


Column  (b) 

applicant. 


Enter  the  contribution  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-(<ind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  wtiich  are  a  State  or  State 
agencies  should  leave  this  column  blanl(. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-l<ind 
contributions  to  be  made  from  all  other  sources. 

Column  (•)  -  Enter  totals  of  Columns  (b),  (c),  and  (d) 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f),  Section  A. 

Section  D.  Foracaated  Cash  Nosds 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Une  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Une  15  -  Enter  the  totals  of  amounts  on  Lines  1 3  and  1 4 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Ur>es  16-19  -  Enter  in  Column  (a)  the  same  gram  program  trtles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary  For  new  appllcatons  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years)  This  section 
need  not  t>e  completed  tor  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary 

Une  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  SectKxi.  anrratate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  arrwunts  tor  individual  direct 
object  class  cost  categories  that  may  appear  to  t)e  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Une  22  -  Enter  the  type  of  Indirect  rate  (provisional,  predetermined 
final  or  fixed)  thaX  will  be  In  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense 

Une  23  -  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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CERTIFICATIONS  AND  ASSURANCES 
ASSURANCES  AND  CERTIFICATIONS  SIOIATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the 

grantee/recipient  has  failed  to  accept  the  ASSURANCES  AND 
CERTIFICATIONS  contained  m  this  section.   By  signing  and  returning 
this  signature  page,  the  grantee/recipient  is  providing  the 

certifications  set  forth  below: 

A.  Certification  Regarding  Lobbying,  Debarment,  Suspension, 
Other  Responsibility  Matters  -  Primary  Covered 
Transactions  and  Certifications  Regarding  Drug- 
Free/Tobacco-Free  Workplace, 

B.  '   Certification  of  Release  of  Information 


C.  Assurances  -  Non-Construction  Programs 

D.  Applicant  is  not  a  501(c)(4)  organization 
APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications 
listed  cannot  be  signed,  please  explain.  Applicant  need  only  submit 
and  return  this  signature  page  with  the  grant  application.  All  other 
instruction  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Please  Note: 


This  signature  page  and  any  pertinent 
attachments  which  may  be  required  by  these 
assurances  and  certifications  shall  be  attached 
to  the  applicant's  Cost  Proposal. 
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RECOMMENDED  FORMAT  FOR  PLANNED 
QUARTERLY  TECHNICAL  PERFORMANCE  GOALS 

(data  entered  cumulatively) 


PBrformance  Goals 

Assessments 
Participants  Enrolled 

Placed  Into  Transitional  Or  Permanent  Housing 
Direct  Placements  Into  Unsubsidized  Employment 
Assisted  Placements  Into  Unsubsidized  Employment 
Combiried  Placements  Into  Unsubsidized  Employment 
(Direct  &  Assisted) 

Cost  Per  Placement 

Number  Retaining  Jobs  For  90  Days 

Number  Retaining  Jobs  For  180  Days 

Rate  of  Placement  Into  Unsubsidized  Employment 

Average  Hourly  Wage  At  Placement 

Emolovabilltv  Devaloomsnt  Services  ■  (As  AoDllcablei 

Classroom  Training 
On-The-Job  Training 
Remedial  Education 
Vocational  Counseling 
Pre-employment  Services 
Occupational  Skills  Training 


1ST 
QTR 

2ND 

QTR 

3RD 
QTR 

4TH 
QTR 

m 


mmmm 


i  ft 


Pl9niwi  &gffntf/ft/reg 

Total  Expenditures 
Administrative  Costs 
Participant  Services* 


istOtr 


2ndQtr 


3rd  Qtr      4th  Qtr 


$ 

s 

$ 

$ 

$ 

$ 

s 

$ 

$ 

$ 

$ 

$ 

•Services  may  include  training  and/or  supportive. 
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Direct  Cost  Descriptions  For  Applicants  and  Sub- Applicants* 


Proposed 
Annual                %  of  Time                AdministrationProposed 
Position  Title(s)    SalaryAV'age  Rate   Charged  to  Grant      Costs** Program  Costs 


Sub-Total 


Administration     Program 


Fringe  Benefits  For  All  Positions 
Contractual 


Travel 
Indirect  Costs 


Equipment 
Supplies 


Total  Costs 


Administration        Program 


••  Administrative  costs  are  associated  with  the  supervisron  and  management  of  the  program  and  do  not  directly  or  immediately  afFect 
participants. 


•  Direct  costs  for  all  funded  positions  for  both  applicant  and  sub-appiicant(s)  mtist  be  provided. 
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HVRP  PERFORMANCE  GOAL  DEFINITIONS 


1.  Assessments.    This  process  includes  addressing  the  supportive  services  and  employability 
and  training  needs  of  individuals  before  enrolling  them  in  an  HV'RP  program.     Generally,  this 
includes  an  evaluation  and/or  measurement  of  vocational  interests  and  aptitudes,  present  abilities, 
previous  education  and  work  experience,  income  requirements,  addressing  supportive  ser\  ice 
needs,  substance  abuse  treatment  needs,  counseling  needs,  temporary  or  transitional  housing 
needs,  personal  circumstances  and  other  related  services. 

2.  Participants  Enrolled.    A  client  should  be  recorded  as  having  been  enrolled  when  an 
intake  form  has  been  completed,  and  services,  referral,  or  employment  has  been  received  through 
the  HVRP  program.  This  should  be  an  unduplicated  count  over  the  year:  i.e.,  each  participant  is 
recorded  only  once,  regardless  of  the  number  of  times  she  or  he  receives  assistance. 

3.  Placed  Into  Transitional  Or  Permanent  Housing.    A  placement  into  transitional  or 
permanent  housing  should  be  recorded  when  a  veteran  served  by  the  program  upgrades  hislier 
housing  situation  during  the  reporting  period  from  shelter/streets  to  transitional  housing  or 
permanent  housing  or  from  transitional  housing  to  permanent  housing.    Placements  resulting 
from  referrals  by  HVRP  staff  shall  be  counted.  This  item  is  however  an  unduplicated  count  over 
the  year,  except  that  a  participant  may  be  counted  once  upon  entering  transitional  housing  and 
again  upon  obtaining  permanent  housing. 

> 

4.  Direct  Placements  Into  Unsubsidized  Employment.    A  direct  placement  into  unsubsidized 
employment  must  be  a  placement  made  directly  by  HVRP-funded  staff  with  an  established 
employer  who  covers  all  employment  costs  for  20  or  more  hours  per  week  at  or  above  the 
minimum  wage.  Day  labor  and  other  very  short-term  placements  should  not  be  recorded  as 
placements  into  unsubsidized  employment. 

5.  Assisted  Placements  Into  Unsubsidi2ed  Employment.    Assisted  placements  into 
unsubsidized  employment  should  be  recorded  where  the  definition  for  placement  with 
unsubsidized  employment  above  is  niet,  but  the  placement  was  arranged  by  an  agency  to  which 
the  HVRP  referred  the  homeless  veteran,  such  as  a  Job  Training  Partnership  Act  (JTPA)  program. 

6.  Cost  Per  Placement.    The  cost  per  placement  into  unsubsidized  employment  is  obtained 
by  dividing  the  total  HVRP  funds  expended  by  the  total  of  direct  placements  plus  assisted 
placements. 

7.  Nnmher  Re^^^ining  Job  For  30  Davs.    To  be  counted  as  retaining  a  job  for  30  days. 
continuous  employment  with  one  or  more  employers  for  at  least  30  days  must  be  verified  and  the 
definition  for  either  direct  placement  or  assisted  placement  into  unsubsidized  employment  above  is 
met.  This  allows  clients  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded 
as  retaining  the  job  for  30  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 
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8.         Kiiry^hpr  Ri.t;iming  Inh  For  90  Davs.    To  be  counted  as  retaining  a  job  for  90  ^ys, 
continuous  employment  with  one  or  more  employers  for  at  least  90  days  must  be  verified,  and  the 
definition  for  either  placement  or  assisted  placement  into  unsubsidized  employment  above  is  met. 
This  allows  cUents  who  have  moved  into  a  position  with  a  different  employer  to  be  recorded  as 
retaining  the  job  for  90  days  as  long  as  the  client  has  been  steadily  employed  for  that  length  of 
time. 

9  Rate  of  Placement  Into  I  Jnsub^i^i^^H  Fmplovment.    The  rate  of  placement  into 

unsubsidized  employment  is  obtained  by  dividing  the  number  placed  into  unsubsidized 
employment  (HVRP),  plus  the  number  of  assisted  placements  into  unsubsidized  employment  by 
the  number  of  clients  enrolled. 

10.       Average  Hourly  Wa^e  At  Placement.    The  average  hourly  wage  at  placement  is  the 
average  hourly  wage  rates  at  placement  of  all  assisted  placements  plus  direct  placements. 

11        F.mplnvabilitv  Ppvelnpment  Services.    This  includes  services  and  activities  which  wiU 
develop  or  increase  the  employability  of  the  participant.  Generally,  this  includes  vocational 
counseUng,  classroom  and  on-the-job  training,  pre-employment  services  (such  as  job  seeking  skills 
and  job  search  workshops),  temporary  or  trial  employment,  sheltered  work  environments  and 
other  related  services  and  activities.  Planned  services  should  assist  the  participant  m  addressmg 
specific  barriers  to  employment  and  fmding  a  job.  These  activities  may  be  provided  by  the 
applicant  or  by  a  subgrantee,  contractor  or  another  source  such  as  the  local  Job  Partnership 
Training  Act  program  or  the  Disabled  Veterans 'Outreach  Program  (DVOP)  personnel  or  Local 
Veterans'  Employment  Representatives  (L VERs).    Such  services  are  not  mandatory  but  entnes 
should  reflect  the  services  described  in  the  application  and  the  expected  number  of  participants 
receiving  or  enrolled  in  such  services  during  each  quarter.    Participants  may  be  recorded  more 
than  once  if  they  receive  more  than  one  service. 

12.  Total  Planned  Expenditures.  Total  fimds  requested.  Identify  forecasted  expenditures 
needed  for  each  fiscal  quarter. 

13.  Administrative  Costs.  Administrative  costs  shall  consist  of  aU  direct  and  indirect  costs 
associated  with  the  supervision  and  management  of  the  program.  These  costs  shall  include  the 
administrative  costs,  both  direct  and  indirect,  of  subrecipients  and  contractors. 

14.  Participant  Services.    This  cost  includes  supportive,  training,  or  social  rehabilitation 
services  which  wiU  assist  in  stabilizing  the  participant.    This  category  should  reflect  all  costs  other 
than  administrative. 
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CG) 


1 

Rank 

Area  Name 

Census  Population 

Apnl  1.2000 

Apnl  I.  1990 

1 

New  York-Northern  New  Jersey-Long  Island,  >JY-NJ-CT~PA  CMSA 

21,199.865 

19,549,649 

2 

Los  Angeles-Riverside-Orange  .County,  CA  CMSA 

16,373,645 

14,531,529 

3 

Chicago-Gary-Kenosha,  IL-EN-Wl  CMSA 

9,157,540 

8,239,820 

4 

Washington-Baltimore,  DC-MD-VA-WV'  CMSA 

7,608,070 

6,727,050 

5 

San  Francisco-OakJand-San  Jose,  CA  CMSA 

7,039,362 

6,253,311 

6 

Philadelphia-Wilmington-Atlantic  City,  PA-NJ~DE~MD  CMSA 

6,188,463 

5,892,937 

7 

Boston- Worccster-Uwrence,  MA-NH-ME-CT  CMSA 

5,819,100 

5,455.403 

8 

Detroit-Ann  Arbor-Flint,  MI  CMSA 

5,456,428 

5,187,171 

9 

Dallas-Fort  Worth,  TX  CMSA 

5,221,801 

4,037.282 

10 

Houston-Galveston-Brazoria,  TX  CMSA 

4,669,571 

3,731,131 

11 

Atlanta,  GA  MSA 

4.112,198 

2,959,950 

12 

Miami-Fort  Lauderdale,  FL  CMSA 

3,876,380 

3,192,582 

13 

Seattle-Tacoma-Bremerton,  WA  CMSA 

3,554,760 

2,970,328 

14 

Phoenix-Mesa,  AZ  MSA 

3,251,876 

2,238,480 

15 

Minneapolis-St.  Paul,  MN-Wl  MSA 

2,968,806 

2,538,834 

16 

Cleveland-Akron,  OH  CMSA 

2,945,831 

2,859,644 

17 

San  Diego,  CA  MSA 

2,813,833 

2,498,016 

18 

St.  Louis,  MO-IL  MSA 

2,603,607 

2,492,525 

19 

Denver-Boulder-Greeley,  CO  CMSA 

2,581,506 

1,980,140 

20 

San  Juan-Caguas-Arecibo,  PR  CMSA 

2,450,292 

2,270.808 

21 

Tampa-St.  Petersburg-Clearwater,  FL  MSA 

2,395,997 

2,067,959 

22 

Pittsburgh,  PA  MSA 

2,358,695 

2,394.811 

23 

Portland-Salem,  OR-WA  CMSA 

2,265,223 

1,793.476 

24 

Cincinnati-Hamilton.  OH-KY-IN  CMSA 

1,979,202 

1,817.571 

25 

Sacramento-Yolo,  CA  CMSA 

1,7%,857 

1,481.102 

26 

Kansas  City,  MO-KS  MSA 

1,776,062 

1,582,875 

27 

Milwaukee-Racine,  WI  CMSA 

1,689.572 

1,607,183 

28 

Orlando,  FL  MSA 

1,644,561 

1,224,852 

29 

Indianapolis,  IN  MSA 

1,607,486 

1,380,491 

30 

San  Antonio,  TX  MSA 

1,592,383 

1,324,749 

31 

Norfolk- Virginia  Beach-Newport  News,  VA-NC  MSA 

1,569,541 

1.443.244 

32 

Las  Vegas,  N'V-AZ  MSA 

1,563,282 

852,737 

33 

Columbus,  OH  MSA 

1,540,157 

1.345.450 

34 

Charlotte-Gastonia-Rock  Hill,  NC-SC  MSA 

1,499,293 

1.162,093 

35 

New  Orleans,  LA  MSA 

1,337,726 

1.285.270 

36 

Salt  Lake  City-Ogden,  LT  MSA 

1,333,914 

1.072.227 

37 

Greensboro-Winston-Salem-High  Point,  NC  MSA 

1,251,509 

1,050,304 

38 

Austin-San  Marcos,  TX  MSA 

1,249,763 

846.227 

39 

Nashville,  TN  MSA 

1,231,311 

985,026 

40 

Providence-Fall  River-Warwick,  Rl-MA  MSA 

1,188,613 

1,134,350 

41 

Raleigh-Durham-Chapel  Hill,  NC  MSA 

1,187,941 

855.545 

42 

Hartford,  CT  MSA 

1,183,110 

1,157.585 

43 

Buffalo-Niagara  Falls,  NY  MSA 

1,170.111 

1,189.288 

44 

Memphis,  TN-.AR-MS  MSA 

1,135,614 

1 ,007.306 

21776 


Federal  Register / Vol.  67,  No.  84 / Wednesday,  May  1.  2002 /Notices 


45 

West  Palm  Beach-Boca  Raton,  FL  MSA 

1,131,184 

863,518 

46 

Jacksonville,  FL  MSA 

1,100,491 

906,727 

47 

Rochester,  NY  MSA 

1,098,201 

1,062,470 

48 

Grand  Rapids-Muskegon-Holland,  MI  MSA 

1,088,514 

937,891 

49 

Oklahoma  City,  OK  MSA 

1,083,346 

958,839 

50 

Louisville,  KY-IN  MSA 

1,025,598 

948,829 

51 

Richmond-Petersburg,  VA  MSA 

996,512 

865,640 

52 

Greenville--Spartanburg-Anderson,  SC  MSA 

962,441 

830,563 

53 

Dayton-Springfield,  OH  MSA 

950,558 

951,270 

54 

Fresno,  CA  MSA 

922,516 

755,580 

55 

Birmingham,  AL  MSA 

921,106 

840,140 

56 

Honolulu,  HI  MSA 

876,156 

836,231 

57 

Albany-Schenectady-Troy,  NY  MSA 

875,583 

861,424 

58 

Tucson,  AZ  MSA 

843,746 

f>*^f>MO 

59 

Tulsa,  OK  MSA 

803,235 

7C.3,954 

60 

Syracuse,  NY  MSA 

732,117 

742,177 

61 

Omaha,  NE-IA  MSA 

716,998 

639,580 

62 

Albuquerque,  NM  MSA 

712,738 

589,131 

63 

Knoxville,  TN  MSA 

687,249 

585,960 

64 

El  Paso,  TX  MSA 

679,622 

591,610 

65 

Bakersfield,  CA  MSA 

661,645 

543,477 

66 

Allentown-Bethlehem-Easton,  PA  MSA 

637,958 

595,081 

67 

Harrisburg-Lebanon-Cariisle,  PA  MSA 

629,401 

587,986 

68 

Scranton-Wilkes-Barre-Hazleton,  PA  MSA 

624,776 

638,466 

69 

Toledo,  OH  MSA 

618,Z03 

614,128 

70 

Baton  Rouge,  LA  MSA 

602,894 

528,264 

71 

Youngstown- Warren,  OH  MSA 

594,746 

600,895 

72 

Springfield,  MA  MSA 

591,932 

587,884 

73 

Sarasota-Bradenton,  FL  MSA 

589,959 

489,483 

74 

Little  Rock-North  Little  Rock,  AR  MSA 

583,845 

513,117 

75 

McAllen-Edinburg-Mission,  TX  MSA 

569,463 

383,545 

[FR  Doc.  02-10495  Filed  4-30-02:  8:45  am! 
BILUNG  CODE  4510-79-C 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Draft  Guidelines  for  Ensuring  and 
(Maximizing  the  Quality,  Objectively, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Department  of 
Labor;  Request  for  Comment 

agency:  Office  of  the  Secretary,  Labor 
action:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  draft  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Department  of  Labor 
are  available  for  public  comment  on  the 
DOL  web  site:  http://l\^v■w2  doI.gov/dol/ 


cio/public/programs/infoguidelines/ 
guidelines.htm. 

DATES:  Comments  must  be  received  on 
or  before  May  31,2002. 

ADDRESSES:  Comments  on  the  draft 
guidelines  must  be  submitted  in  writing 
bv  postal  mail,  fax,  or  e-mail  to  Mrs. 
Theresa  M.  O'Malley,  Executive  Office, 
Information  Technology  Center, 
Department  of  Labor,  Room  N-1301, 
2000  Constitution  Avenue,  NW., 
Washington,  DC  20210;  fax  number 
(202)  693-4228,  or  e-mail 
mailto:Omalley-Theresa@doI.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Theresa  M.  O'Malley,  Executive  Office, 
Information  Technology  Center, 
telephone  (202)  693-4216  (this  is  not  a 
toll-free  number),  fax  number  (202)693- 
4228,  or  e-ma\\mailto:OmaHey- 
Theresa@dol.gov. 


SUPPLEMENTARY  INFORMATION:  On 

February  22,  2002.  the  Office  of 
Management  and  Budget  (OMB) 
published  a  Federal  Register  Notice  (67 
FR  8452-8460)  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectively,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies,  Republication.  The  guidelines 
state  that  each  agency  must  prepared  a 
draft  report,  no  later  than  May  1,  2002, 
(as  amended,  Federal  Register  Notice 
(67  FR  9797)  March  4,  2002)  providing 
the  agency's  information  quality 
guidelines  and  explaining  how  such 
guidelines  will  ensure  and  maximize 
the  quality,  objectivity,  utility,  and 
integrity  of  information  including 
statistical  information  disseminated  by 
the  agency.  This  report  must  also  detail 
the  administrative  mechanisms 
developed  by  that  agency  to  allow 
affected  persons  to  seek  and  obtain 
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appropriate  correction  of  information 
maintained  and  disseminated  by  the 
agency  that  does  not  comply  with  the 
0MB  or  the  agency  guidelines.  Each 
agency  must  published  a  notice  of 
availability  of  this  draft  report  in  the 
Federal  Register,  and  post  this  report  on 
the  agency's  website,  to  provide  an 
opportunity  for  public  comment. 

The  DOL  has  posted  the  draft 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectively, 
Utility,  and  Integrity  oflnformation 
Disseminated  by  Department  of  Labor  in 
the  DOL  website  as  referenced  above  in 
the  Summary'  section  of  this  notice. 

Signed  at  Washington.  DC.  this  23rd  day  of 
April.  2002. 
Patrick  Pizzella, 

Assistant  Secretary  for  Administration  and 
Management.  Chief  Information  Officer. 
[FR  Doc.  02-10493  Filed  4-30-02;  8:45  ami 

BILLING  CODE  4510-23-M  . 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Information  Quality  Guidelines 

AGENCY:  Merit  Systems  Protection 

Board. 

action:  Notice. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  aimounces 
that  its  draft  information  Quality 
Guidelines  have  been  posted  on  the 
MSPB  Web  site.  The  Board  invites 
public  comments  on  its  draft  Guidelines 
and  will  consider  the  comments 
received  in  developing  its  final 
Guidelines. 

DATES:  Comments  are  due  on  or  before 
June  10.  2002.  Final  Guidelines  are  to  be 
published  by  October  1,  2002. 
ADDRESSES:  Submit  comments  to  the 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board.  1615  M 
Street.  NW,  Washington,  DC  20419. 
Comments  may  be  submitted  by  e-mail 
to  mspb@mspb.gov  or  bv  facsimile  to 
(202) 653-7130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  McCcirthy,  Acting  Clerk  of  the 
Board.  1615  M  Street,  NW.,  Washington, 
DC  20419;  telephone  (202)  653-7200; 
facsimile  (202)  653-7130;  e-mail  to 
mspb@mspb.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury-  &  General 
Government  Appropriations  Act  for  FY 
2001  (Public  Law  No.  106-554)  requires 
each  Federal  agency  to  publish 
guidelines  for  ensuring  and  maximizing 
the  qualitv",  objectivity,  utility,  and 
integrity  of  the  information  it 


disseminates  to  the  public.  Agency 
guidelines  must  be  based  on 
government-wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutorv'  requirement  and  OMB 
instructions,  the  MSPB  has  posted  its 
draft  Information  Quality  Guidelines  on 
the  MSPB  Web  site  {wwv^-.mspb.go\'] 
under  "Whafs  new."  The  Guidelines 
describe  the  agency's  procedures  for 
ensuring  the  quality  of  information  that 
it  disseminates  to  the  public  and  the 
procedures  by  which  an  affected  person 
may  obtain  correction  of  information 
disseminated  by  the  MSPB  that  does  not 
comply  with  the  Guidelines.  The  Board 
invites  public  comments  on  its  draft 
Guidelines  and  will  consider  the 
comments  received  in  developing  its 
proposed  final  Guidelines,  which  must 
be  submitted  to  OMB  for  review  by  July 
1.  2002.  The  agency's  final  Guidelines 
must  be  published'by  October  1.  2002. 
Persons  who  cannot  access  the  draft 
Guidelines  through  the  Internet  may 
request  a  paper  or  electronic  copy  by 
contacting  the  Office  of  the  Clerk  of  the 
Board. 

Dated:  April  25,  2002. 
Shannon  McCarthy, 

.■\cting  Clerk  of  the  Board. 

[FR  Doc.  02-10666  Filed  4-30-02:  8:45  am] 

BILUNG  CODE  7400-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Security  Oversight  Office; 
National  industrial  Security  Program 
Policy  Advisory  Committee:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisor)'  Committee  Act  (5  U.S.C. 
App.2)  and  implementing  regulation  41 
CFR  101.6.  announcement  is  made  for 
the  following  committee  meeting: 

S'ame  of  Committee:  National 
Industrial  Securitv  Program  Policy 
Advisorv  Committee  (NISPPAC). 

Date  of  Meeting:  May  2 1 ,  2  002 . 

Time  of  Meeting:  2  p.m.  to  4  p.m. 

Place  of  Meeting:  Davis-Monthan  Air 
Force  Base,  5555  E.  Ironwood  Street. 
Tucson,  Arizona  85707. 

Purpose:  To  discuss  National 
Industrial  Security  Program  policy 
matters.  This  meeting  will  be  open  to 
the  public.  However,  due  to  space 
limitations  and  access  procedures,  the 
names  and  telephone  number  of 
individuals  planning  to  attend  must  be 
submitted  to  the  Information  Security 
Oversight  Office  (ISOO)  no  later  than 
April  29,  2002.  Written  statements  from 
the  public  will  be  accepted  in  lieu  of  an 
opportunity  for  comment. 


FOR  FURTHER  INFORMATION  CONTACT: 

Laura  L.S.  Kimberly.  Acting  Director. 
National  ^Archives  Building.  700 
Pennsylvania  Avenue.  N'W..  Room  100. 
Washington.  DC  20408.  telephone  (202) 
219-5250. 

Dated:  April  26.  2002. 
Mary  Ann  Hadyka. 

Committee  Management  Officer 

!FR  Doc  02-10760  Filed  4-30-02;  845  am] 

BILUNG  CODE  7515-01-P 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation.  National  Science 

Board, 

DATE  AND  TIME:  May  8.  2002:  11  a.m. -12 

Noon  Closed  Session;  May  9.  2002:  10 

a.m. -10:30  a.m.  Closed  Session;  May  9, 

2002:  10:30  a.m  -12  Noon  Open 

Session;  May  9.  2002:  12:30  p.m.-3:30 

p.m.  Open  Session. 

PLACE:  The  National  Science 

Foundation.  Room  1235.  4201  Wilson 

Boulevard.  Arlington.  VA  22230. 

ix'Vi'w. nsf.gov/nsb. 

STATUS:  Part  of  this  meeting  will  be 

closed  to  the  public.  Part  of  this  meeting 

will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Wednesday. 

May  8.  2002 

Closed  Session  (11  a.m. -12  Noon) 
— Election  NSB  Chair.  Vice  Chair  and 

two  members  of  the  Executive 

Committee 
— Closed  Session  Minutes.  March.  2002 
— NSB  Member  Proposal 

Thursday,  May  9.  2002 

Closed  Session  (10  a.m.-10:30  A.M.I 

— Awards  and  Agreements 

Open  Session  (10:30  a.m.-12:00  Noon) 

— Open  Session  Minutes.  March.  2002 

— Closed  Session  Items  for  .August.  2002 

— Chair's  Report 

— Director's  Report 

— Annual  NSB  Business 
—2003  Meeting  Calendar 
— Executive  Committee  .Annual 
Report 

— Committee  Reports 

— Other  Business 

Open  Session  (12:30  pm.-3:30  p.m.) 

— NSF  Long  Range  Planning 

Environment 
— S&T  Policy  Context:  Dr.  John 

Marburger 
— NSF  Planning 

Marta  Cehelsky, 

Executive  Office. 

IFR  Doc.  02-10814  Filed  4-26-02;  5:00  pm) 

BILUNG  CODE  7SS5-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

National  Science  Foundation 
Information  Quality  Guidelines;  Draft 
Notice  and  Request  for  Comment 

agency:  National  Science  Foundation. 
action:  Notice. 


summary:  the  Office  of  Management  and 
Budget  (OMB)  issued  government-wide 
guidelines  under  section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-554)  to  ensure  and 
maximize  the  quality,  objectivity,  utility 
and  integrity  of  information 
disseminated  by  Federal  agencies. 
OMB's  guidelines  were  published  in  the 
Federal  Register  on  September  28,  2001 
(66  FR  49718),  and  updated  on  January 
3,  2002  (67  FR  369).  A  supplemental 
version  of  the  guidelines  was  published 
in  the  Federal  Register  February-  22, 
2002  (67  FR  8452).  Each  Federal  agency 
is  responsible  for  issuing  its  own  section 
515  guidelines.  As  a  result.  The 
National  Science  Foundation  has 
developed  corresponding  information 
quality  guidelines.  The  full  draft 
guidelines  will  be  found  at  the  National 
Science  Foundation's  Web  site  at 
http://www.nsf.gov/home/pubinfo/ 
infoqual.htm  on  May  1.  2002. 
DATES:  Comments  should  be  received  no 
later  than  June  3.  2002.  to  receive  full 
consideration. 

ADDRESSES:  Comments  may  be 
submitted  via  electronic  mail  to 
infoqual515@nsf.gov.  via  mail  to 
Section  515  Information  Quality  Officer; 
4201  Wilson  Blvd.,  Suite  305;  Arlington. 
VA  22230;  or  via  fax  to  (703)  292-9084. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederic  J.  Wendling;  Information 
Quality  Guidelines.  Room  905;  4201 
Wilson  Boulevard;  Arlington,  VA  22230. 
Telephone:  703-292-8741.  E-mail: 
fwendlin@nsf.gov. 

Dated:  April  22.  2002. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer.  National  Science 
Foundation. 

[FR  Doc.  02-10546  Filed  4-30-02;  8:45  ami 
BILLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08778] 

Notice  Of  Consideration  of  Amendment 
Request  for  Molycorp,  Washington, 
PA,  Site  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 


Source  Materials  License  SMB-1393 
issued  to  Molycorp.  Inc.,  (Molycorp),  to 
allow  for  an  alternate  decommissioning 
schedule  for  its  Washington.  PA.  site. 
Molycorp  s  license  currently  requires 
Molycorp  to  decommission  by  August 
2002.  which  is  within  2  years  of  the  date 
that  the  decommissioning  plan  was 
approved.  Molycorp  has  found  that  a 
number  of  buildings  overlie 
contaminated  areas  which  affects  the 
determination  of  the  volume  of 
contaminated  material  and.  therefore, 
the  time  it  will  take  to  clean  up  the  site. 
Molycorp.  Inc.  proposes  to 
decommission  under  an  alternate 
decommissioning  schedule  using  a 
phased  approach.  The  buildings  on-site 
will  be  demolished  and  the  soils  will  be 
characterized  to  determine  an  estimated 
volume  of  contaminated  material. 
Molycorp,  Inc.  will  excavate  the 
contaminated  soils  and  transport  them 
off-site  to  an  NRC  approved  facility. 
Molvcorp's  proposed  alternate 
decommissioning  schedule  shows  that 
all  decommissioning  activities  will  be 
completed  by  the  end  of  2004. 
Molycorp 's  request  is  contained  in  a 
letter  to  NRC  dated  February  19,  2002. 
If  the  NRC  approves  this  request,  the 
approval  will  be  documented  in  a 
license  amendment  to  NRC  License 
SMB-1393.  However,  before  approving 
the  proposed  amendment,  the  NRC  will 
need  to  make  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  NRC's  regulations.  These 
findings  will  be  documented  in  a  safety 
evaluation  report  and  an  environmental 
assessment. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings."  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a).  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(dj. 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either  by  hand  delivery  to:  Rulemaking 
•  and  Adjudications  Staff  of  the  Office  of 
the  Secretary  U.S.  Nuclear  Regulatory 
Commission  at  the  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852.  facsimile  (301-415-1101)  or 
mailing  to:  The  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  U.S. 


government  offices,  it  is  requested  that 
copies  of  requests  for  hearings  or 
petitions  for  leave  to  intervene  be 
transmitted  by  facsimile,  as  noted 
above,  or  by  e-mail  to 
hearingdocket@nrc.gov.  In  accordance 
with  10  CFR  2.1205(f).  each  request  for 
a  hearing  must  also  be  served,  by 
delivering  it  personally,  or  by  mail,  to: 

1.  The  applicant,  Molycorp,  Inc.,  300 
Caldwell  Avenue,  Washington,  PA 
15301,  Attention:  George  Dawes,  and, 

2.  The  NRC  staff,  addressed  to  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852,  or  by  mail 
addressed  to  the  General  Council,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Because 
of  continuing.disruptions  in  delivery  of 
mail  to  United  States  govenmient 
offices',  it  is  requested  that  copies  be 
transmitted  either  by  means  of  facsimile 
transmission  to  301-415-3725.  or  by  e- 
mail  to  the  OGCmailcenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particulcir  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and, 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

FOR  FURTHER  INFORMATION  CONTACT:  The 

application  for  the  license  amendment 
and  supporting  docimientation  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/NRC/ADAMS/index.htmI. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Tom 
McLaughlin,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Telephone:  (301)  415-5869.  Fax:  (301) 
415-5398. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  April  2002. 
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For  the  Nuclear  Regulatory  Commission. 
Tom  McLaughlin. 

Project  Manager.  Facilities  Decommissioning 
Section.  Decommissioning  Branch.  Division 
of  Waste  Management.  Office  ofS'uclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  02-10694  Filed  4-30-02:  8:45  am] 

BILLING  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Office  of 
Management  and  Budget 

agency:  office  of  Management  and 

Budget. 

ACTION:  Notice  of  guidelines  and  request 

for  comments. 

SUMMARY:  The  Office  of  Management 
and  Budget  (0MB)  is  seeking  comments 
on  its  draft  Information  Quality 
Guidelines.  These  Information  Quality 
Guidelines  describe  OMB's  pre- 
dissemination  information  quality 
control  and  an  administrative 
mechanism  for  requests  for  correction  of 
information  publicly  disseminated  by 
OMB.  The  draft  Information  Quality 
Guidelines  are  posted  on  OMB's  Web 
site  http://w\^^v.whitehouse.gov/omb/ 
inforeg/ index. html. 
DATES:  Written  comments  regarding 
OMB's  draft  Information  Quality 
Guidelines  are  due  by  June  14,  2002. 
ADDRESSES:  Please  submit  comments  to 
Jefferson  B.  Hill  of  the  Office  of 
Information  and  Regulator\-  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  Comments  can 
also  be  e-mailed  to 
informationquaht}'@omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jefferson  B.  Hill.  Office  of  Information 
and  Regulatory-  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Telephone:  (202)  395-3176. 

Dated:  April  29.  2002. 
John  D.  Graham, 

Administrator.  Office  of  Information  and 

Regulatory  Affairs. 

IFR  Doc.  02-10962  Filed  4-30-02:  8:45  am] 

BILUNG  CODE  311 0-01 -M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 
May  16,  2002. 


PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue,  NW..  Washington.  DC. 
STATUS;  Hearing  Open  to  the  Public  at 
2:00  p.m. 

PURPOSE:  Hearing  in  conjunction  with 
each  meeting  of  OPIC's  Board  of 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 

Procedures:  Individuals  wishing  to 
address  the  hearing  orally  must  provide 
advance  notice  to  OPIC's  Corporate 
Secretary  no  later  than  5  p.m..  Friday, 
May  10,  2002.  The  notice  must  include 
the  individual's  name,  organization, 
address,  and  telephone  number,  and  a 
concise  summary'  of  the  subject  matter 
to  be  presented 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately,  if  necessar}'.  to  afford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportunity  to  be  heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretary  no  later  than 
5  p.m..  Friday.  May  10.  2002,  Such 
statements  must  be  typewritten,  double- 
spaced,  and  may  not  exceed  twenty-five 
(25)  pages. 

Upon  receipt  of  the  required  notice, 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  WTitteu  summary  of  the  hearing  will 
be  compiled,  and  such  summary'  will  be 
made  available,  upon  written  request  to 
OPIC's  Corporate  Secretary,  at  the  cost 
of  reproduction. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  hearing  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438,  via  facsimile  at  (202)  218- 
0136,  or  via  email  at  cdown^opic.gov. 

Dated:  April  29,  2002. 
Connie  M.  Downs. 
OPIC  Corporate  Secretary. 
IFR  Doc.  02-10846  Filed  4-29-02;  11:24  am) 
BILUNG  CODE  3210-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Notice  of  Availability  of  the  Pension 
Benefit  Guaranty  Corporation  Draft  of 
information  Quality  Guidelines 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  has  made  available 
a  draft  of  its  Information  Quality 
Guidelines  pursuant  to  the  requirements 
of  the  Office  of  Management  and 
Budget's  (OMB's)  Guidelines  f.nr 
Ensuring  and  Maximizing  the  Quality, 
Objectivity.  Utility  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies.  The  PBGC  invites  comments 
on  these  draft  Information  Quality 
Guidelines.  The  draft  guidelines  are 
published  on  the  PBGC's  Web  site 
{http://w\uy. pbgc.gov). 
DATES:  Comments  must  be  received  on 
or  before  May  31,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel. 
Pension  Benefit  Guarantv  Corporation, 
1200  K  Street.  NW  .  Washington.  DC 
20005^026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov 
<mailto:reg.comments@pbgc.go\'>. 
Copies  of  comments  may  be  obtained  by 
writing  the  PBGCs  Communications 
and  Public  Affairs  Department  (CPAD) 
at  Suite  240  at  the  above  address  or  by 
visiting  or  calling  CPAD  during  normal 
business  hours  (202-326-4040), 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  James  L.  Beller.  Attorney, 
Office  of  the  General  Counsel.  Pension 
Benefit  Guarantv  Corporation.  1200  K 
Street.  NW..  Washington.  DC  20005. 
202-326-4024.  (TTY/TDD  users  may 
call  the  Federal  relay  senice  toll-free  at 
1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554) 
directs  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies.  "  The  OMB  guidelines  require 
each  agency  to  prepare  a  draft  report 
providing  the  agency's  information 
quality  guidelines.  Each  agency  is 
required  to  publish  a  notice  of 
availability  of  this  draft  report  in  the 
Federal  Register  and  to  post  this  report 
on  its  Web  site  by  May  1.  2002.  to 
provide  an  opportunity  for  public 
comment  The  PBGC  has  posted  its  draft 
Information  Quality  Guidelines  on  its 
Web  site  at  w\u\-. pbgc.gov  and 
encourages  public  comment  on  the 
report. 

The  PBGC  will  consider  these  public 
comments  and  make  appropriate 
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revisions  to  its  Information  Quality 
Guidelines  before  submitting  them  in 
draft  form  for  0MB  review.  Under  0MB 
guidelines,  the  PBGC  must  submit  the 
draft  for  0MB  review  no  later  than  July 
1,  2002. 

Is.sued  in  Washington,  E)C,  on  this  25th  day 
of  .April.  2002. 
Steven  A.  Kandarian, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  02-10644  Filed  4-30-02;  8:45  am) 
8ILUN0  CODE  7708-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  May  9,  2002, 
has  been  cancelled  and  is  rescheduled 
to  meet  on  Thursday,  May  2,  2002. 

The  meeting  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 


552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  5538,  1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  April  25.  2002. 
Mary  M.  Rose, 

Chairperson.  Federal  Prevailing  Rate 
Advisory  Committee. 
[FR  Doc.  02-107.39  Filed  4-30-02:  8:45  am) 

BILLING  CODE  6325-4*-^ 


POSTAL  SERVICE 

Postage  Evidencing  Product 
Submission  Procedures 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  proposed  procedure. 

summary:  The  Postal  Service  is 
proposing  to  revise  the  product 
submission  procedures  for  postage 
meters  and  other  postage  evidencing 
svstems.  The  proposed  procedures  were 
originally  published  as  interim 
procedures  in  the  Federal  Register  on 
January  7.  1997  (Vol.  62,  No.  4,  pages 
1001-i004l,  and  were  revised  and 
published  as  draft  procedures  on 
September  2.  1998  [Vol.  63,  No.  170, 
pages  46728-46732).  The  draft 
procedures  were  again  revised  and 
published  in  the  Federal  Register  on 
August  17.  1999  [Vol.  64,  No.  158,  pages 
44760-44766).  with  submission  of 
comments  due  by  October  18,  1999. 
After  receipt  and  consideration  of 
comments,  the  procedures  were 
amended  and  published  in  the  Federal 
Register  on  April  14,  2000  [Vol.  65,  No. 
73.  pages  20211-20218),  with  a  request 
for  submission  of  additional  comments 
by  May  15,  2000. 

The  proposed  procedures  include 
extensive  changes.  We  based  the 
changes  made  since  the  April  2000 
publication  on  public  comments  and  the 
experience  we  have  gained  in  approving 
postage  evidencing  systems.  We  are 
reissuing  the  proposed  procedures  in 
revised  form  for  public  comment 


because  we  consider  the  changes  from 
the  previous  version  to  be  extensive.  We 
will  revise  the  proposed  procedures,  if 
required,  and  publish  them  as  a  final 
rule  after  we  review  the  comments. 
Since  all  comments  will  be  made 
available  for  public  inspection,  any 
marked  "proprietary"  or  "confidential" 
will  be  returned  to  the  sender  without 
consideration. 

DATES:  The  Postal  Service  must  receive 
comments  on  or  before  May  31,  2002. 
No  extensions  on  the  comment  period 
will  be  granted. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  Manager,  Postage 
Technology  Management,  United  States 
Postal  Service,  1735  N  Lynn  Street, 
Room  5011,  Arlington.  VA  22209-6050. 
You  can  view  and  copy  all  written 
comments  at  the  same  address  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Wilkerson,  manager,  Postage 
Technology  Management,  by  fax  at  703- 
292-4050. 

SUPPLEMENTARY  INFORMATION:  With  the 
expansion  of  postage  application 
methods  and  technologies,  it  is  essential 
that  the  product  submission  procedures 
for  all  postage  evidencing  products  be 
clearly  stated  and  defined,  while 
remaining  flexible  enough  to 
accommodate  evolving  technologies. 
The  Postal  Service  evaluation  process 
can  be  effective  and  efficient  if  all 
suppliers  follow  these  procedures.  In 
this  way,  secure  and  convenient 
technology  will  be  made  available  to  the 
mailing  public  with  minimal  delay  and 
with  the  complete  assurance  that  all 
Postal  Service  technical,  quality,  and 
security  requirements  have  been  met. 
These  procedures  apply  to  all  proposed 
postage  evidencing  products  and 
systems,  whether  the  provider  is  new  or 
is  currently  authorized  by  the  Postal 
Service. 

Title  39,  Code  of  Federal  Regulations 
(CFR)  section  501.9,  Security  Testing, 
states,  "The  Postal  Service  reserves  the 
right  to  require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  any  meter  submitted 
to  the  Postal  Service  for  approval  or 
approved  by  the  Postal  Service  for 
manufacture  and  distribution."  For 
products  meeting  the  performance 
criteria  for  postage  evidencing  systems 
that  generate  an  information-based 
indicia  (IBI),  including  PC  Postage" 
products,  the  equivalent  section  is  39 
CFR  section  502.10,  Security  Testing, 
published  as  a  proposed  rule  in  the 
Federal  Register  on  October  2,  2000. 
When  the  Postal  Service  elects  to  retest 
a  previously  approved  product,  the 
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provider  will  be  required  to  resubmit 
the  product  for  evaluation  according  to 
part  or  all  of  the  proposed  procedures. 
The  Postal  Service  will  determine  full  or 
partial  compliance  with  the  procedures 
prior  to  resubmission  by  the  provider. 

The  proposed  submission  procedures 
will  be  referenced  in  39  CFR  part  501 
and  will  be  published  as  a  separate 
document  titled  "Postage  Technology 
Management.  Postage  Evidencing 
Product  Submission  Procedures." 

Product  Submission  Procedures  for 
Postage  Meters  (Postage  Evidencing 
Systems) 

1.  General  Information 

1.1     Independent  Testing  Laboratory 

To  receive  authorization  from  the 
Postal  Service  to  manufacture,  produce, 
or  distribute  a  postage  meter  (postage 
evidencing  system)  under  39  CFR  part 
501,  Authorization  to  Manufacture  and 
Distribute  Postage  Meters,  the  provider 
must  obtain  approval  under  these 
product  submission  procedures.  These 
procedures  also  apply  to  providers 
requesting  approval  to  manufacture, 
produce,  or  distribute  a  product  under 
proposed  39  CFR  part  502.  Authority  to 
Produce  and  Distribute  Postage- 
Evidencing  Systems  that  Generate 
Information-Based  Indicia  (IBI)  (65  FR 
58689). 

The  provider  must  select  an 
independent  testing  laboratory,  such  as 
one  accredited  by  the  NationaJ  Institutes 
of  Standards  and  Technology  (NIST) 
under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  to  conduct  the  detailed 
product  review  and  testing  required  by 
these  procedures.  When  the  product 
contains  a  postal  security  device  (PSD) 
or  cryptographic  module,  the  laboratory 
must  be  a  NVLAP-accredited 
cryptographic  modules  testing 
laboratory. 

Technical  documentation  (section  4) 
and  production  systems  (section  5)  must 
be  provided  to  the  selected  test 
laboratory  in  sufficient  detail  to  support 
testing.  The  testing  laboratory'  will 
submit  an  executive  summary' 
containing  the  information  referenced  in 
the  Required  Documentation  table  set 
forth  in  paragraph  4.2,  and  the  results  of 
the  product  evaluation  directly  to  the 
Postal  Service.  All  supporting 
documentation,  products,  PSDs  and 
cryptographic  modules,  and  other 
materials  used  or  generated  during 
testing  will  be  maintained  by  the  testing 
laborator\'  for  the  life  of  the  test.  At  the 
time  of  product  approval,  the  manager. 
Postage  Technology  Management 
(PTM).  will  determine  the  ongoing 
disposition  of  all  supporting 


documentation,  products.  PSDs  and 
crvptographic  modules,  and  other 
materials  used  or  generated  during 
testing. 

During  the  product's  life  cycle,  the 
provider  may  choose  to  use  a  different 
laboraton*'.  In  that  event,  all  materials 
used  or  generated  during  testing  and 
product  evaluation  must  be  transferred 
to  the  new  laboratory. 

Upon  completion  of  the  testing,  the 
Postal  Service  may  require  that  any  or 
all  of  the  following  categories  of 
information  be  forwarded  directly  from 
the  accredited  laboratory  to  the 
manager,  PTM: 

(1)  A  copy  of  all  information  that  the 
provider  gives  to  the  laboraton.". 
including  a  summary  of  all  information 
transmitted  orally. 

(2)  A  copy  of  ail  instructions  from  the 
provider  to  the  testing  laboratory  with 
respect  to  what  is  and  what  is  not  to  be 
tested. 

(3)  Copies  of  all  proprietary  and 
nonproprietar\'  reports  and 
recommendations  generated  during  the 
test  process. 

(4)  Written  full  disclosure  identifying 
any  contribution  by  the  test  laboraton.^ 
to  the  design,  development,  or  ongoing 
maintenance  of  the  system. 

1.2  Product  Submission  Procedures 

To  submit  a  postage  meter  (postage 
evidencing  system)  for  Postal  Service 
approval,  the  provider  will  complete  the 
following  steps: 

(1)  Submit  a  letter  of  intent  (section 
2). 

(2)  Complete  and  sign  the 
nondisclosure  agreements  (section  3). 

(3)  Submit  the  required 
documentation  (section  4). 

(4)  Submit  the  postage  evidencing 
system  for  evaluation  (section  5). 

(5)  Enable  USPS  to  review  the 
provider's  system  infrastructure  (section 
6). 

(6)  Place  the  product  into  limited 
distribution  for  field  testing  (section  7), 
after  completing  any  additional  security 
testing  that  the  Postal  Service  requires. 

1.3  Additional  Security  Testing 

The  Postal  Service  may  choose  to  use 
resources  under  direct  contract  to  the 
Postal  Service  to  support  the  product 
review  for  additional  security  testing. 
The  activities  of  these  resources  are 
independent  of  the  testing  laboraton*' 
selected  by  the  provider  and  must  be 
covered  by  nondisclosure  agreements 
(section  3). 

1.4  Product  Approval  Process 

When  the  field  testing  (section  7)  is 
completed  successfully,  the  Postal 
Service  performs  an  administrative 


review  of  the  test  and  evaluation  results 
and,  when  appropriate,  grants 
authorization  to  distribute  the  product, 
as  described  in  section  8. 

At  each  stage  of  the  product 
submission  process,  the  manager.  PTM. 
reserves  the  right  to  terminate  testing  if 
a  review  shows  that  the  system  as 
proposed  will  adversely  impact  Postal 
Service  processes.  The  provider  may 
resubmit  the  product  after  the  problems 
have  been  resolved. 

The  provider  can  avoid  unnecessary 
delays  in  the  review  and  evaluation 
process  by  testing  the  product 
thoroughly  prior  to  submitting  it  to  the 
independent  testing  laboratory  and  to 
the  Postal  Service.  If  the  Postal  Service 
determines  that  there  are  significant 
deficiencies  in  the  product  or  in  the 
required  supporting  materials,  then  the 
Postal  Senice  will  return  the 
submission  to  the  provider  without 
reviewing  it  further. 

2  Letter  of  Intent 

The  provider  must  submit  a  letter  of 
intent  to  Manager,  Postage  Technology 
Management  (PTM).  United  States 
Postal  Service,  1735  N,  Lynn  Street, 
Room  5011.  Arlington.  VA  22209-6050 
The  manager,  PTM,  will  assign  a  point 
of  contact  to  coordinate  the  submission 
and  review  process.  The  letter  of  intent 
must  be  dated  and  must  include  the 
following: 

(1)  Name  and  address  of  all  parties 
involved  in  the  proposal,  with  a  name, 
e-mail  address,  and  telephone  number 
of  an  official  point  of  contact  for  each 
party  identified.  In  addition  to  the 
provider,  the  parties  listed  must  include 
those  responsible  for  assembly, 
distribution,  product  management,  and 
hardware/firmware/ software 
development  and  testing,  and  other 
organizations  involved  (or  expected  to 
be  involved)  with  the  product, 
including  all  suppliers  of  significant 
product  components. 

(2)  Provider's  business  qualifications, 
including  proof  of  financial  viability 
and  proof  of  the  provider's  ability  to  be 
responsive  and  responsible. 

(3)  System  concept  narrative, 
including  the  provider's  infrastructure 
that  will  support  the  product. 

(4)  The  target  Postal  Service  market 
segment  the  proposed  system  is 
envisioned  to  ser\'e. 

When  there  is  a  significant  change  to 
any  aspect  or  name  of  the  product 
described  in  the  letter  of  intent  prior  to 
submission  of  the  concept  of  operations 
(section  4).  the  provider  must  revise  the 
letter  of  intent  and  resubmit  it. 
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3.  Nondisclosure  Agreements 

When  the  Postal  Service  uses 
resources  under  direct  contract  to  the 
Postal  Service  to  support  the  product 
review,  the  provider  must  establish  a 
nondisclosure  agreement  with  these 
resources.  These  nondisclosure 
agreements  may  require  extension  to 
third-party  suppliers  or  others  identified 
in  the  letter  of  intent  (section  2), 
Providers  are  encouraged  to  share 
copies  of  nondisclosure  agreements 
provided  by  the  Postal  Service  with  all 
parties  identified  in  the  letter  of  intent, 
to  ensure  that  these  parties  will  execute 
the  agreement  if  needed  to  support 
Postal  Service  review  of  the  product. 
Failure  to  sign  nondisclosure 
agreements,  provided  by  the  Postal 
Service  to  support  review  activities, 
might  adversely  affect  a  product 
submission.  Questions  regarding  this 
process  should  be  directed  to  the 
manager.  PTM. 

4.  Technical  Documentation 
4.1     Introduction 

The  provider  must  submit  the 
materials  listed  in  the  Required 
Documentation  table.  If  the  provider 


considers  that  a  given  requirement  is 
not  applicable  to  the  product,  the 
provider  should  note  this  in  the 
document  submission.  The  table  is  not 
meant  to  be  an  exhaustive  list  of  all 
possible  areas  that  need  to  be 
documented  to  support  the  evaluation 
of  a  postage  meter  (postage  evidencing 
svstem).  Ongoing  advances  and  changes 
in  technologv  and  new  approaches  to 
providing  postage  evidencing  can  add 
other  components  that  must  be 
considered.  The  provider  should  submit 
any  additional  information  that  it 
considers  necessary  or  desirable  to 
describe  the  product  fully.  The 
independent  testing  laboratory  may 
determine  the  level  of  detail  that  must 
be  submitted  to  meet  its  test  and 
evaluation  requirements.  The  laboratory' 
or  the  Postal  Service  may  request 
additional  information  if  needed  for  a 
c:omplete  evaluation. 

Documentation  must  be  submitted  to 
the  independent  laboratory  and  the 
Postal  Service  as  indicated  in  the 
Required  Documentation  table.  The 
laboratory  will  prepare  an  executive 
summary  and  submit  it  to  the  Postal 
Service  when  required.  Documentation 
must  be  in  English  and  must  be 


formatted  for  standard  letter  size  (8.5"  x 
11")  paper,  except  for  engineering 
drawings,  which  must  be  folded  to  letter 
size.  Where  appropriate,  documentation 
must  be  marked  as  "Confidential."  The 
document  recipient  will  determine  the 
number  of  paper  copies  and  the  format 
of  electronic  copies  of  each  document  at 
the  time  of  submission  based  on  current 
technology  and  review  requirements. 

The  manager,  PTM,  will  acknowledge 
the  product  concept  as  understood  by 
the  Postal  Service  based  on  the  concept 
of  operations  (CONOPS)  documentation. 
The  provider  should  schedule  a  meeting 
with  PTM  staff  shortly  after  or 
simultaneously  with  the  submission  of 
technical  data  to  permit  full  discussion 
and  understanding  of  the  technical 
concepts  being  presented  for  evaluation. 
The  manager.  PTM,  will  indicate  Postal 
Service  agreement  or  concerns  relevant 
to  the  concept,  as  appropriate. 

4.2     Required  Documentation 

The  following  table  details  all 
documents  that  the  provider  must 
prepare.  The  table  shows  the 
submission  requirements  for  the  Postal 
Service  and  for  the  independent  testing 
laboratory. 


Document/section 


Submit  to  test  lab- 
oratory? 


Postal  service  requirement 


Required  Documentation 


Concept  of  Operations  (CONOPS): 
System  overview,  including. 

•  Concept  overview  and  business  model 


•  Postal  security  device  (PSD)  implementation,  fea- 
tures, and  components,  including  the  digital  sig- 
nature algorittim 

•  System  life  cycle  overview 

•  Adherence  to  industry  standards,  such  as  FIRS 
PUB  140-1  or  140-2  (after  May  25.  2002),  as  re- 
quired by  Postal  Service 

System  design  details,  including: 


•  PSD  features  and  functions 

•  All  aspects  of  key  management. 

•  Client  (host)  system  features  and  functions. 

•  Other  components  required  for  system  use  includ- 
ing, but  not  limited  to.  the  proposed  indicia  design 
and  label  stock. 

System  life  cycle,  including; 

•  Manufacturing. 

•  Postal  Service  certification  of  the  system. 

•  Production. 

•  Distribution. 

•  Meter  licensing. 
•  •  Initialization. 

•  System  authorization  and  installation 

•  Postage  value  download  or  resetting  process. 

•  System  and  support  system  audits. 

•  Inspections. 

•  Procedures  for  system  withdrawal  and  replace- 
nrient,  including  procedures  for  system  malfunc- 
tions. 

•  Procedures  to  destroy  scrapped  systems. 


Yes 


Yes 


Yes 


Provider  submits  in  full.  Executive  summary  prepared  by 
laboratory. 


Executive  summary  prepared  by  laboratory.  Laboratory  re- 
port on  indicium  barcode  compliance  with  postal  require- 
ments as  given  in  the  performance  criteria. 


Provider  submits  in  full.  Executive  summary  prepared  by 
laboratory. 
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Documenty  section 


Submit  to  test  lab- 
oratory'' 


Postal  service  requiremeni 


Finance  overview,  including;  Yes 

•  Customer  account  management  (payment  meth- 
ods, statements,  and  retunds) 

•  Individual  product  finance  account  management 
(resetting  or  postage  value  dov^^nload.  refunds). 

•  Daily  account  reconciliation  (provider  reconcili- 
ation, Postal  Service  detailed  transaction  report- 
ing) 

•  Penodic  summaries  (monthly  reconciliation,  other 
reporting  as  required  by  the  Postal  Service), 

Interfaces,  including:  Yes 

•  Communications  and  message  interfaces  with  the 
Postal  Service  infrastructure  for  resetting  or  post- 
age value  downloads,  refunds,  inspections,  prod-  I 
uct  audits,  and  lost  or  stolen  product  procedures.    | 

•  Communications  and  message  interfaces  with 
Postal  Service  financial  functions  for  resetting  or 
postage  value  downloads,  daily  account  reconcili- 
ation, and  refunds.  ' 

•  Communications  and  message  interfaces  with 
customer  infrastructure  for  cryptographic  key 
management,  product  audits,  and  inspections 

•  Message  error  detection  and  handling. 
Configuration  management  and  detailed  change  control    Yes 

procedures  for  all  components,  including,  but  not  lim- 
ited to: 

•  Software 

•  Hardware  and  firmware. 

•  Indicia. 

•  Provider  infrastructure 

•  Postal  rate  change  procedures 

•  Interfaces 

Physical  secunty    Yes 

Personnel/site  secunty Yes 


Provider  submits  in  full    Executive  summary  prepared  by 
laboratory. 


Provide.^  submits  m  tuH    Executive  sumn^a^   p^epa^ed  by 
laboratory 


Executive  summary  prepared  by  laboratory 


Execol've  sjmmary  prepared  by  aboratory. 
Executive  summary  prepared  by  laboratory. 


Software  and  Documentation 


Detailed  design  

Executable  code  ! 

Source  code  

Operations  manuals  

Communications  interfaces 

Maintenance  manuals  

Schematics 

Product  initialization  procedures  ; 

Finite  state  machine  models/diagrams  

Block  diagrams  

Details  of  security  features  

Deschption  of  cryptographic  operations,  as  required  by  FIPS 
PUB  140-1  or  140-2  (after  May  25  2002)  Appendix  A 


Yes  Executive  summary  prepared 

Yes  On  request 

Yes  On  request 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 

Yes  Executive  summary  prepared 


by  laboratory. 


by  laboratory 
by  laboratory 
by  laboratory 
by  ^aboraforv 
by  laboratopy 
by  laboratory 
Dy  laboratory 
Pv  faboratory 
by  laboratory. 


Test  Plan 


Postal  Service  requirements  Yes  i  Executive 

FIPS  PUB  140-1   or  140-2  (after  May  25    2002)  require-     Yes  j  Executive 

ments. 

Physical  security  of  provider's  Internet  server,  administrative     Yes  Executive 

site,  and  firewall. 

Secunty  for  remote  administrative  access  and  configuration    Yes  |  Executive 

control. 

Secure  distribution  or  transmission  of  software  and  cryp- 
tographic keys. 

Test  plan  for  system  infrastructure: 

•  Test  parameters 

•  Infrastructure  systems. 

•  Interfaces. 

•  Reporting  requirements. 


Yes  Executive 

Yes  Executive 


summary  prepared  by  laboratory 

summary  prepared  bv  aboratory 

summary  prepared  by  (aboratory 
summary  prepared  by  laboratory 
summary  prepared  by  laboratory 
summary  proeared  by  laboratory 


Test  plan  for  limited  distribution  field  tests; 

•  Test  parameters 

•  System  quantities 


Yes  Executive  summary  prepared  by  laboratory. 
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Dcxument/section 


Geographic  location 
Test  participants 
Test  duration 
Test  milestones 
System  recall  plan 


Submit  to  test  lab- 
oratory'' 


Postal  service  requirement 


Provider  Infrastructure  Plan 


Public  key  infrastructure  Yes 

Procedures  for  enforcement  of  ail  provider-related,  customer-    Yes 
related,  and  Postal  Service-related  processes,  procedures, 
and  interlaces  discussed  in  CONOPS  or  required  by  Post- 
al Service  regulations 


Executive  summary  prepared  by  laboratory. 
Executive  summary  prepared  by  laboratory. 


5.  Product  Submission  and  Testing 

5.1  General  Submission  Requirements 

The  provider  must  submit  complete 
production  systems  to  the  independent 
testing  laboratory  for  evaluation.  The 
laboratory  will  determine  how  many 
systems  are  needed  for  a  complete 
evaluation.  The  provider  must  also 
provide  any  equipment  and 
consumables  required  to  use  the 
submitted  systems  in  the  manner 
described  in  the  CONOPS.  The  provider 
must  also  submit  complete  production 
systems,  supporting  equipment,  and 
consumables  directly  to  the  Postal 
Service,  if  requested.  The  Postal  Service 
may  test  these  for  compliance  with 
Postal  Service  regulations  and  processes 
under  section  6,  System  Infrastructure 
Testing. 

5.2  Submission  Requirements  for 
Products  Containing  a  Postal  Security 
Device  or  Crv'ptographic  Module 

The  NVLAP-accredited  crv'ptographic 
modules  testing  (CMT)  laboratory  must 
evaluate  all  postal  security  devices 
(PSDs)  and  cryptographic  modules  for 
FIPS  PUB  140^1  or  140-2  certification, 
or  equivalent,  as  authorized  by  the 
Postal  Service.  After  May  25,  2002.  FIPS 
PUB  140-2  certification  will  be 
required.  The  Postal  Service  requires 
that  the  PSD  or  cryptographic  module 
receive  FIPS  PUB'i40-1  or  140-2 
certification  as  it  is  implemented.  That 
is,  the  PSD  or  crv'ptographic  module  and 
the  installed  application  must  be 
considered  as  a  whole  in  determining 
whether  or  not  it  receives  FIPS 
certification.  The  FIPS  certification  of 
the  PSD  or  cryptographic  module  is 
dependent  on  the  application.  Since  any 
certification  could  be  in  question  once 
anv  noncertified  or  untested  software  is 
installed,  the  PSD  or  cryptographic 
module  must  be  certified  as  it  will  be 
implemented,  and  the  accredited  CMT 
lab  must  reevaluate  any  changes  that 
would  risk  the  certification. 


Upon  completing  FIPS  PUB  140-1  or 
140-2  certification,  or  equivalent,  the 
CMT  laboratorv'  must  forward  the 
following  documentation  directly  to  the 
manager,  PTM: 

(1)  A  copy  of  the  letter  of 
recommendation  for  certification  of  the 
PSD  or  cryptographic  module  that  the 
laboratory  submitted  to  the  National 
Institute  of  Standards  and  Technology 
(NIST)  of  the  United  States  of  America. 

(2)  A  copy  of  the  certificate,  if  any, 
issued  by  NIST  for  the  PSD  or 
crvptographic  module. 

6.  System  Infrastructure  Testing  and 
Provider  System  Security  Testing 

To  achieve  Postal  Service  approval  of 
a  postage  evidencing  system,  the 
provider  must  demonstrate  that  the 
system  satisfies  all  applicable  postal 
regulations  and  reporting  requirements 
and  that  it  is  compatible  with  Postal 
Service  mail  processing  functions  and 
all  other  functions  with  which  the 
•  product  or  its  users  interface.  The  tests 
must  involve  all  entities  in  the  proposed 
architecture,  including  the  postage 
evidencing  system,  the  provider 
infrastructure,  the  financial  institution, 
and  Postal  Service  infrastructure 
systems  and  interfaces.  The  tests  may  be 
conducted  in  a  laboratory  environment 
in  accordance  with  the  test  plan  for 
system  infrastructure  testing.  Test  and 
approval  of  system  infrastructure 
functions  must  be  completed  before  the 
postage  evidencing  system  can  be  field 
tested  under  section  7.  The  functions  to 
be  tested  include,  but  are  not  limited  to, 
the  following: 

(1)  Meter  licensing,  including  license 
application,  license  update,  and  license 
revocation. 

(2)  System  status  activity  reporting. 

(3)  System  distribution  and 
initialization,  including  system 
authorization,  system  initialization, 
customer  authorization,  and  system 
maintenance. 

(4)  Total  system  population  inventory, 
including  leased  and  unleased  systems, 


new  system  stock,  and  system 
installation,  withdrawal,  and 
replacement. 

(5)  Irregularity  reporting. 

(6)  Lost  and  stolen  reporting. 

(7)  Financial  transactions,  including 
cash  management,  individual  system 
financial  accounting,  account 
reconciliation,  and  refund  management. 

(8)  Financial  transaction  reporting, 
including  daily  summary  reports,  daily 
transaction  reporting,  and  monthly 
summary'  reports. 

(9)  System  initialization. 

(10)  Cryptographic  key  changes  and 
public  key  management. 

(11)  Postal  rate  table  changes. 

(12)  Print  quahty  assurance. 

(13)  Device  authorization. 

(14)  Postage  evidencing  system 
examination  and  inspection,  including 
physical  and  remote  inspections. 

In  addition  to  testing  the  system 
infrastructure,  the  Postal  Service  must 
be  assured  that  the  provider's  support 
systems  and  infrastructure  are  secure 
and  not  vulnerable  to  security  breaches. 
This  will  require  site  reviews  of 
provider  manufacturing,  distribution, 
and  other  support  facilities,  and  reviews 
of  network  security  and  system  access 
controls. 

7.  Limited  Distribution  Field  Test 

To  achieve  Postal  Service  approval  of 
a  postage  evidencing  system,  the 
provider  must  demonstrate  that  the 
system  satisfies  all  applicable  postal 
processing  and  interface  requirements 
in  a  real-world  environment.  This  is 
achieved  by  placing  a  limited  number  of 
systems  in  distribution  for  field  testing. 
The  Postal  Service  will  determine  the 
number  of  systems  to  be  tested.  The  test 
will  be  conducted  in  accordance  vyith 
the  Postal  Service-approved  test  plan  for 
limited  distribution  field  testing.  The 
purpose  of  the  limited-distribution  field 
test  is  to  demonstrate  the  product's 
utility,  security,  audit  and  control, 
functionality,  and  compatibility  with 
other  systems,  including  mail  entry. 
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acceptance,  and  processing  when  in  use. 
The  field  test  will  employ  available 
communications  and  will  interface  with 
current  operational  systems  to  exercise 
all  system  functions. 

The  manager,  PTM,  will  review  the 
executive  summary  of  the  provider- 
proposed  test  plan  for  limited 
distribution  field  testing.  The  review- 
will  be  based  on,  but  not  limited  to,  the 
assessed  revenue  risk  of  the  system, 
system  impact  on  Postal  Service 
operations,  and  requirements  for  Postal 
Service  resources.  Approval  may  be 
based  in  whole  or  in  part  on  the 
anticipated  mail  volume,  mail 
characteristics,  and  mail  origination  and 
destination  patterns  of  the  proposed 
system.  For  systems  designed  for  use  by 
an  individual  meter  user,  product  users 
engaged  in  field  testing  must  be 
approved  by  the  Postal  Service  before 
they  are  allowed  to  participate  in  the 
test.  These  participants  must  sign  a 
nondisclosure/confidentiality  agreement 
when  reporting  system  security,  audit 
and  control  issues,  deficiencies,  or 
failures  to  the  provider  and  the  Postal 
Service.  This  requirement  does  not 
apply  to  users  of  systems  designed  for 
public  use. 

8.  Postage  Evidencing  System  Approval 

Postal  Service  approval  of  the  postage 
meter  (postage  evidencing  system)  is 
based  on  the  results  of  an  administrative 
review  of  the  materials  and  test  results 
generated  during  the  product 
submission  and  approval  process.  In 
preparation  for  the  administrative 
review,  the  provider  must  update  all 
documentation  submitted  in  compliance 
with  these  procedures  to  ensure 
acciiracy.  The  Postal  Service  will 
prepare  a  product  approval  letter 
detailing  the  conditions  under  which 
the  specific  product  may  be 
manufactured,  distributed,  and  used. 
The  provider  must  submit  the.following 
materials  for  the  Postal  Service 
administrative  review: 

(1)  Materials  prepared  for  the  Postal 
Service  by  the  independent  testing 
laboratory. 

(2)  The  final  certificate  of  evaluation 
from  the  NVLAP  laboratory,  where 
required. 

(3)  The  results  of  system 
infrastructure  testing. 

(4)  The  results  of  field  testing  of  a 
limited  number  of  systems. 

(5)  The  results  of  any  other  Postal 
Service  testing  of  the  system. 

(6)  The  results  of  provider  site 
security  reviews. 

9.  Intellectual  Property 

Providers  submitting  postage 
evidencing  systems  to  the  Postal  Service 


for  approval  are  responsible  for 
obtaining  all  intellectual  property 
licenses  that  may  be  required  to 
distribute  their  product  in  commerce 
and  to  allow  the  Postal  Ser\^ice  to 
process  mail  bearing  the  indicia 
produced  by  the  product. 

Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 

IFR  Doc.  02-10782  Filed  4-30-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45843;  File  No.  S7-12-02] 

Draft  Data  Quality  Assurance 
Guidelines 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  draft  guidelines  and 

request  for  comments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  has  posted  on  its  website  at 
w'ww.sec.gov  draft  data  quality 
assurance  guidelines.  The  guidelines 
describe  procedures  for  ensuring  and 
maximizing  the  quality  of  information 
before  it  is  disseminated  to  the  public, 
and  the  procedures  by  which  an  affected 
person  may  obtain  correction,  where 
appropriate,  of  disseminated 
information  that  does  not  comply  with 
the  guidelines.  Comments  will  be 
considered  in  developing  final  data 
quality  assurance  guidelines. 
DATES:  Comments  must  be  received  on 
or  before  June  3.  2002. 
ADDRESSES:  You  should  send  three 
copies  of  your  comments  to  Jonathan  G 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549-0609.  You 
also  may  submit  your  comments 
electronically  to  the  following  address: 
dataquality@sec.gov.  All  comment 
letters  should  refer  to  File  No.  S7-12- 
02:  this  file  number  should  be  included 
in  the  subject  line  if  you  use  electronic 
mail.  Comment  letters  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  N\V.,  Washington,  DC 
20549-0102.  We  will  post  electronically 
submitted  comment  letters  on  the 
Commission's  Internet  Web  site  [http:// 
www.sec.gov).  We  do  not  edit  personal 
identifying  information,  such  as  names 
or  electronic  mail  addresses,  from 
electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  draft  guidelines 


should  be  referred  to  David  Fredrickson 
or  Monette  Dawson.  Office  of  the 
General  Counsel  (202)  942-0890  or 
(202)  942-0870,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington.  DC  20549-0606. 

By  the  Commission. 
Dated:  .^prii  29.  2002. 
lill  M.  Peterson. 

Assistant  Secretary 

[FR  Dor  02-10931  Filed  4-29-02:  2:49  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45817:  File  No.  SR-CBOE- 
2002-19] 

Self-Regulatory  Organizations:  Notice 
Of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange. 
Incorporated  To  Amend  Its  Rules 
Relating  to  the  Limitation  of  Liability 
for  Index  Licensors 

.^prii  24.  2002 

Pursuant  to  Section  1 9(b)(  1 )  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b— 4  -^  thereunder, 
notice  is  hereby  given  that  on  April  19, 
2002.  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  make  clear  that  its  disclaimer 
provisions  for  index  licensors  apply  to 
anv  licensor  that  grants  the  Exchange  a 
license  to  use  an  index  or  portfolio  in 
connection  with  the  trading  of  options 
on  exchange-traded  funds  ("ETFs"). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


Chicago  Board  Options  Exchange, 
Incorporated  Rules 


'15U.S.C  78s(b)(l). 
2  17CFR240.19b-» 
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Rule  6.15    Limitation  on  the  Liability  of 
Index  Licensors  for  Options  on  Units 

(a)  The  term  "index  licensor"  as  used 
in  this  rule  refers  to  any  entity  that 
grants  the  Exchange  a  license  to  use  one 
or  more  indexes  or  portfolios  in 
connection  with  the  trading  of  options 
on  Units  (as  defined  in  Interpretation 
.06  to  Rule  5.3]. 

(bj  No  index  licensor  with  respect  to 
any  index  pertaining  to  Units 
underlying  an  option  traded  on  the 
Exchange  makes  any  warranty,  express 
or  implied,  as  to  the  results  to  be 
obtained  by  any  person  or  entity  from 
the  use  of  such  index,  any  opening, 
intra-day  or  closing  value  therefor,  or 
any  data  included  therein  or  relating 
thereto,  in  connection  with  the  trading 
ofanv  option  contract  on  Units  based 
thereon  or  for  any  other  purpose.  The 
index  licensor  shall  obtain  information 
for  inclusion  in,  or  for  use  in  the 
calculation  of.  such  index  from  sources 
it  believes  to  be  reliable,  but  the  index 
licensor  does  not  guarantee  the 
accuracy  or  completeness  of  such  index, 
any  opening,  intra-day  or  closing  value 
therefor,  or  any  data  included  therein  or 
related  thereto.  The  index  licensor 
hereby  disclaims  all  warranties  of 
merchantability  or  fitness  for  a 
particular  purpose  or  use  with  respect  to 
any  such  index,  any  opening,  intra-day 
or  closing  value  therefor,  any  data 
included  therein  or  relating  thereto,  or 
any  option  contract  on  Units  based 
thereon.  The  index  licensor  shall  have 
no  liability  for  any  damages,  claims, 
losses  (including  any  indirect  or 
consequential  losses),  expenses  or 
delays,  whether  direct  or  indirect, 
foreseen  or  unforeseen,  suffered  by  any 
person  arising  out  of  any  circumstance 
or  occurrence  relating  to  the  person  s 
use  of  such  index,  any  opening,  intra- 
day  or  closing  value  therefor,  any  data 
included  therein  or  relating  thereto,  or 
any  option  contract  on  Units  based 
thereon,  or  arising  out  of  any  errors  or 
delays  in  calculating  or  disseminating 
such  index. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  proposes  to  add  a  new 
CBOE  Rule  6.15  to  CBOE's  rules  to  state 
liability  disclaimers  expressly  for  the 
benefit  of  any  index  owner  that  grants 
the  Exchange  a  license  to  use  an  index 
or  portfolio  in  connection  with  the 
trading  of  options  on  ETFs.  ETFs  may  be 
traded  on  CBOE  pursuant  to  listing 
standards  in  CBOE  Rule  5.3, 
Interpretation  and  Policy  .06. 

CBOE  Rule  24.14  currently  states 
liability  disclaimers  for  the  benefit  of 
"reporting  authorities"  with  respect  to 
indexes  underlying  options  traded  on 
the  Exchange.  Proposed  new  CBOE  Rule 
6.15  is  substantively  identical  to  CBOE 
Rule  24.14.  except  that  it  uses  the  term 
"index  licensor"  in  place  of  the  term 
"reporting  authority."  ' 

Like  index  options,  options  on  ETFs 
are  based  on  indexes  and,  indeed,  index 
options  and  options  on  ETFs  may  be 
based  on  the  same  underlying  indexes. 
CBOE  believes  that  the  protections 
afforded  to  an  index  licensor  in 
connection  with  trading  options  on  an 
index  should  also  apply  to  an  index 
licensor  in  connection  with  trading 
options  on  ETFs. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act "  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  ^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 


'The  term  Teporting  authority"  is  defined  in 
CBOE  Rult;  24.1(h)  as.  with  respect  to  a  particular 
index,  "the  institution  or  reporting  service 
designated  by  the  Exchange  as  the  official  source  for 
calculating  the  level  of  the  index  from  the  reported 
prices  of  the  underlying  securities  that  are  the  basis 
of  the  index  and  reporting  such  level."  In  practice, 
the  Exchange  designates  the  owner/licensor  of  an 
index  as  the  reportmg  authority  for  that  index,  and 
the  owner/licensor  therefore  receives  the  benefit  of 
the  disclaimers  in  CBOE  Rule  24.14.  The  CBOE 
believes  that  the  concept  of  a  "reporting  authority" 
is  not  relevant  for  options  on  an  ETF.  because  The 
Options  Clearing  Corporation  does  not  directly  use 
the  values  of  the  underlying  index  for  purposes  of 
settlement  and  margin  calculations.  Instead,  the 
values  of  the  ETF  itself  are  used  for  these  purposes. 
Proposed  CBOE  Rule  6  15  therefore  uses  the  term 
"index  licensor"  in  place  of  the  term  "reporting 
authority"  used  in  CBOE  Rule  24.14. 

M5U.S.C.  78flb). 

5  15U.S.C.  78f(bM5). 


facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Exchange  believes  that  the 
proposed  rule  change  would  eliminate 
an  apparent  discrepancy  in  its  rules 
between  the  provisions  applicable  to 
index  options  and  those  applicable  to 
options  on  ETFs.  The  Exchange  also 
believes  that  the  proposed  rule  change 
would  eliminate  an  impediment  to  the 
listing  and  trading  of  options  on  ETFs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act"  and  Rule  19b- 
4(fl(6)  thereunder.^ 

A  proposed  rule  change  filed  under 
Rule  19b-4{f){6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii),8  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  requests  that  the  Commission 
waive  the  30-day  operative  date  and 
seeks  to  have  the  proposed  rule  change 
become  operative  as  of  April  19,  2002, 
in  order  to  immediately  afford 
protection  for  index  licensors  from 
liability.  In  addition,  under  Rule  19b- 
4(f)(6)(iii),  the  Exchange  is  required  to 
provide  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 


B15U.S.C.78s(b)(3)(A). 
'•17CFR240.19b-4(f}(6). 
"17  CFR  240.19b-^(f)(6)(iii). 
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prior  to  the  filing  date  or  such  shorter 
time  as  designated  by  the  Commission."* 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  waived  the  thirty-day 
operative  date  requirements  for  this 
proposed  rule  change,  and  has 
determined  to  designate  the  proposed 
rule  change  operative  as  of  April  19. 
2002.'"  At  any  time  within  60  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Coiimiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary' ,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-19  and  should  be 
submitted  by  May  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  02-10715  Filed  4-30-02;  8:45  ami 

BILUNG  CODE  B010-01-P 


■"The  CBOE  provided  the  Commission  with 
notice  of  intent  to  file  at  least  five  days  prior  to 
filing  the  proposed  rule  change. 

'"  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impart  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f) 

"  17CFR200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45819:  File  No.  SR-CHX- 
2002-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
To  Extend  Pilot  Rules  for  Decimals 

.^prii  24,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  April  12, 
2002.  the  Chicago  Stock  Exchange. 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  II  below,  which  Items 
have  been  prepeired  by  the  CHX.  The 
Exchange  filed  the  proposal  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  *  and  Rule 
19b^(f)(6)-'  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.''  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulator)'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  September  30,  2002.  the  pilot 
rules  amending  certain  CHX  rules  that 
were  impacted  by  the  securities 
industn,'  transition  to  a  decimal  pricing 
environment.  The  two  pilots  containing 
these  rules  were  due  to  expire  on  April 
15,  2002.  The  CHX  does  not  propose 
any  substantive  or  typographical 
changes  to  the  pilot:  the  only  change  is 
an  extension  of  each  pilot's  expiration 
date  through  September  30.  2002  The 
text  of  the  proposed  rule  change  is 
available  at  the  Commission  and  at  the 
CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}-  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  24,  2000,  the  Commission 
approved,  on  a  pilot  basis  through 
February  28.  2001 .  changes  proposed  by 
the  Exchange  to  amend  certain  CHX 
rules  that  would  be  impacted  by  the 
securities  industry  transition  to  a 
decimal  pricing  environment,  including 
the  Exchange's  crossing  rule  '•  By  a 
series  of  subsequent  submissions,  the 
pilots  were  extended  four  times."  The 
Exchange  now  requests  an  extension  of 
the  current  pilots  through  September  30. 
2002.  The  CHX  does  not  propose  to 
make  any  substantive  or  typographical 
changes  to  the  pilot. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b). -^  The  CHX  believes  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act  ^  in  that  it  is  designed 


1  15  L'.S.C.  -8s(b)(l). 

2  17CFR  240.19b-». 
M5  r.S.C.  78s(b)(3)(.M. 
M7CFR240,19b-41f)(6). 

'The  Exchange  requested,  and  the  Commission 
agreed,  to  waive  the  5-day  prefiling  notice 
requirement. 


'  These  changes  were  proposed  in  two  separate 
CHX  submissions,  the  second  of  which  dealt  solely 
with  decimal-related  changes  to  the  Exchanges 
crossing  rule,  .^rticle  XX.  Rule  23.  See  Securities 
Exchange  Act  Release  No.  43204  (August  24,  2000), 
65  FR  53065  (August  31.  2000)  (SR-CHX-2000-221 
(approvmg  changes  to  various  CHX  rules  on  a  pilot 
basis  (  "Omnibus  Decimal  Pilot"));  sep  also 
Securities  Exchange  Act  Release  No.  43203  (August 
24.  2000).  65  FR  53067  (August  31.  2000)  (SR- 
CHX-2000-1 3)  (approving  changes  to  the  CHX 
crossing  rule  on  a  pilot  basis  ("Crossing  Rule 
Decimal  Pilot")). 

'  See  Securities  Exchange  Act  Release  Nos.  43974 
(FebruaiA  16.  2001).  66  FR  11621  (Februan.'  26. 

2001)  (SR-CHX-2001-03)  (extending  Omnibus 
Decimal  Pilot  through  lulv  9,  2001):  44488  dune  28. 
2001),  66  FR  35684  (July  6.  2001)  (SR-CHX-2001- 
13)  (extending  Omnibus  Decimal  Pilot  through 
November  5,  2001);  45059  (November  15.  2001),  66 
FR  58543  (November  21.  2001)  (SR-CHX-2001-20) 
(extending  Omnibus  Decimal  Pilot  through  lanuary 

14.  2002);  and  45482  (Februar\  27.  2002).  67  FR 
10243  (March  3.  2002)  (SR-CHX-2002-01) 
(extending  Omnibus  Decimal  Pilot  through  .^pril 

15.  2002).  see  also.  Securities  Exchange  .Act  Release 
Nos.  44000  (February'  23,  2001).  66  FR  13.361 
(March  5,  2001)  (SR-€HX-00-27)  (extending 
Crossing  Rule  Decimal  Pilot  through  luly  9.  2001); 
45010  (November  1.  2001).  66  FR  56585  (November 
8.  2001)  (SR-CHX-2001-22)  (extending  Crossing 
Rule  Decimal  Pilot  through  lanuary  14.  2002).  and 
45481  (February  27.  2002),  67  FR  10244  (.March  3. 

2002)  ISR-CHX-2002-03)  (extending  Crossing  Rule 
Decimal  Pilot  through  April  15.  2002). 

"  15  U.S.C.  78(f) (b). 
"ISU.S.C.  78f(b)(5). 
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to  promote  just  and  eqiiitable  principles 
of  trade,  to  remove  impediments,  and  to 
perfect  the  mechanism  of.  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory-  Organization 's 
Statement  an  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatoiy  Organization 's 
Statement  on  Comments  On  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  vmtten  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Because  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  1"  and  Rule  19b-4(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
requirement  and  accelerate  the 
operative  date  of  the  proposed  rule 
change.  The  Commission  finds  good 
cause  to  waive  the  5-day  pre-filing 
requirement  and  to  designate  for 
proposal  to  become  operative 
immediately  because  such  designation 
is  consistent  and  waiver  of  the  5-day 
pre-filing  requirement  will  allow  the 
pilot  to  continue  uninterrupted  through 
September  30.  2002.  For  these  reasons, 
the  Commission  finds  good  cause  to 
designate  that  the  proposal  in  both 
effective  and  operative  upon  filing  with 
the  Commission.  12 


■"L'.S.C.  78s(b)(3)(A). 

"  l-CFR240.19tj-»(n(6). 

'2  For  purposes  onlv  of  accelerating  the  operative 
date  of  this  proposal,  the  Comtnission  ha.s 
i:onsidered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  -8c(f1 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-11  and  should  be 
submitted  by  May  22,  2002. 

For  the  Commission,  by  the  division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-10714  Filed  4-30-02;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45811;  File  No.  SR-tSE- 
2001-34] 

Self  Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC  Amending  Its  Obvious  Error  Rule 

April  24,  2002. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
19.  2001,  the  International  Secvirities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


"17CFR2O0.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  definition  of  the  term  "obvious 
error"  contained  in  ISE  Rule  720  for 
options  with  a  theoretical  price  of  less 
than  $3.00.  With  respect  to  such 
options,  an  obvious  error  will  be 
deemed  to  have  occurred  when  the 
execution  price  of  a  transaction  is 
higher  or  lower  than  the  theoretical 
price  for  the  series  by  an  amount  of 
$0.25  or  more.  Proposed  new  language 
is  italicized;  proposed  deletions  are  in 
brackets. 


Rule  720.  Obvious  Errors 

The  Exchange  shall  either  bust  a 
transaction  or  adjust  the  execution  price 
of  a  transaction  that  results  from  an 
Obvious  Error  as  provided  in  this  Rule. 

(a)  Definition  of  Obvious  Error.  For 
purposes  of  this  Rule  only,  an  Obvious 
Error  will  be  deemed  to  have  occurred 
when; 

(1)  if  the  Theoretical  Price  of  the 
option  is  less  than  $3.00,  the  execution 
price  of  a  transaction  is  higher  or  lower 
than  the  Theoretical  Price  for  the  series 
by  an  amount  of  25  cents  or  more;  or 

(2)  if  the  Theoretical  Price  of  the 
option  is  $3.00  or  higher: 

(i)  during  regular  market  conditions 
(including  rotations),  the  execution 
price  of  a  transaction  is  higher  or  lower 
than  the  Theoretical  Price  for  the  series 
by  an  amount  equal  to  at  least  two  (2) 
times  the  maximum  bid/ask  spread 
allowed  for  the  option,  so  long  as  such 
amount  is  50  cents  or  more;  or 

(ii)[[2]]  during  fast  market  conditions 
(i.e.,  the  Exchange  has  declared  a  fast 
market  status  for  the  option  in 
question),  the  execution  price  of  a 
transaction  is  higher  or  lower  than  the 
Theoretical  Price  for  the  series  by  an 
amount  equcd  to  at  least  three  (3)  times 
the  maximum  bid/ask  spread  allowed 
for  the  option,  so  long  as  such  amount 
is  50  cents  or  more. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
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Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulaton-  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ISE  Rule  720  gives  the  Exchange 
authority  to  bust  or  adjust  trades  that 
result  from  an  obvious  error.  The  rule 
contains  objective  standards  regarding 
the  definition  of  an  "obvious  error,"  the 
circumstances  under  which  a  trade 
should  be  adjusted  or  busted,  and  the 
price  to  which  a  trade  should  be 
adjusted  if  adjustment  is  appropriate. 
The  Rule  currently  defines  an  obvious 
error  based  upon  the  market  conditions 
and  the  difference  between  the 
execution  price  and  the  "theoretical 
price"  of  the  options  series.  To  be  an 
obvious  error,  the  difference  in 
execution  and  theoretical  price  must  be 
the  greater  of  $0.50  or  two  times  the 
allowable  spread  in  regular  market 
conditions  (three  times  the  allowable 
spread  in  "fast  market"  conditions). 

The  ciurent  rule  does  not  directly 
consider  the  price  at  which  the 
particular  options  series  is  trading  in 
determining  whether  there  has  been  an 
obvious  error  (although  the  allowable 
spread  does  increase  as  an  option's 
price  increases).  The  ISE  represents  that 
in  administering  the  Rule,  it  has  found 
that  (1)  the  price  of  an  option  is  a 
significant  factor  in  determining  when 
there  is  an  obvious  error;  and  (2)  a 
pricing  error  in  an  options  series  trading 
at  less  than  $3.00  can  often  be 
significant  even  if  it  does  not  meet  the 
current  $0.50  minimum  requirement. 
The  Exchange  thus  proposes  that  the 
standard  for  determining  the  existence 
of  an  obvious  error  for  options  series 
trading  at  less  than  $3.00  be  whether  the 
difference  between  the  execution  price 
and  the  theoretical  price  is  at  least 
$0.25. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)'*  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  for  a  ft'ee  and 
open  market  and  a  national  market 


3  15U.S.C.  78f(b). 
MSU.S.C.  78f(b)(5). 


system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulaton-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessajy  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulaton'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  wTitten  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  w-ritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  tht 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2001-34  and  should  be 
submitted  by  May  22,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit\-.^ 
Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Dor.  02-10713  Filed  4-30-02;  8:45  am) 

BILLING  CODE  e01(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45818;  File  No.  SR-NAS[>- 
2002-15] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Situations  in 
Which  a  Suspended,  Terminated,  or 
Otherwise  Defunct  Member  or 
Associated  Person  Fails  To  Answer  or 
Participate  in  an  Arbitration 
Proceeding 

April  24.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  February 
1.  2002.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary.  NASD  Dispute 
Resolution,  Inc.  ("NASD  Dispute 
Resolution"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  !.  II.  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Dispute  Resolution 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resolution  is 
proposing  to  amend  Rule  10314  of  the 
NASD  Code  of  Arbitration  Procedure 
("Code")  to  provide  default  procedures 
for  situations  in  which  a  suspended, 
terminated,  or  otherwise  defunct 
member  or  associated  person  fails  to 
answer  or  participate  in  an  arbitration 
proceeding,  and  the  claimant 
nevertheless  elects  to  pursue  arbitration. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 


i7CFR200,30-3(a)(]2). 
MSU.S.C.  785(b)(1). 
2  17CFR240.19b-4. 
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Code  of  Arbitration  Procedure 

10314.  Initiation  of  Proceedings 

Except  as  otherwise  provided  herein. 
an  arbitration  proceeding  under  this 
Code  shall  be  instituted  as  follows: 

(a)  Statement  of  Claim 
Unchanged. 

(b)  Answer — Defenses,  Counterclaims, 
and/or  Cross-Claims 

(1)  Unchanged. 

(2)  (A)-(B)  Unchanged. 

(C)  A  Respondent,  Responding 
Claimant,  Cross-Claimant.  Cross- 
Respondent,  or  Third-Party  Respondent 
who  fails  to  file  an  Answer  within  45 
calendar  days  from  receipt  of  service  of 
a  Claim,  unless  the  time  to  answer  has 
been  extended  pursuant  to 
subparagraph  (5),  below,  may.  in  the 
discretion  of  the  arbitrators,  be  barred 
from  presenting  any  matter,  arguments, 
or  defenses  at  the  hearing.  Such  a  party 
may  also  be  subject  ta  default 
procedures  as  provided  in  paragraph  (e) 
below. 

(3H4)  Unchanged. 

(5)  Unchanged. 

(cHd) 

Unchanged. 

(e)  Default  Procedures 

(1)  A  Respondent.  Cross-Respondent, 
or  Third-Party  Respondent  that  fails  to 
file  an  Answer  within  45  calendar  days 
from  receipt  of  service  of  a  Claim, 
unless  the  time  to  answer  has  been 
extended  pursuant  to  paragraph  (b)(5l. 
may  be  subject  to  default  procedures,  as 
provided  in  this  paragraph,  if  it  is: 

(A)  a  member  whose  membership  has 
been  terminated,  suspended,  canceled, 
or  revoked: 

(B)  a  member  that  has  been  expelled 
from  the  NASD: 

(C)  a  member  that  is  otherwise 
defunct:  or 

(D)  an  associated  person  whose 
registration  is  terminated,  revoked,  or 
suspended. 

(2)  If  all  Claimants  elect  to  use  these 
default  procedures,  the  Claimant(s) 
shall  notify  the  Director  in  writing  and 
shall  send  a  copy  of  such  notification  to 
all  other  parties  at  the  same  time  and 
in  the  same  manner  as  the  notification 
was  sent  to  the  Director. 

(3)  If  the  case  meets  the  requirements 
for  proceeding  under  default 
procedures,  the  Director  shall  notify  all 
parties. 

(4)  The  Director  shall  appoint  a  single 
arbitrator  pursuant  to  Rule  10308  to 
consider  the  Statement  of  Claim  and 
other  documents  presented  by  the 
Claimant(s).  The  arbitrator  may  request 
additional  information  from  the 
Claimantfsl  before  rendering  an  award. 
No  hearing  shall  be  held,  and  the 
default  award  shall  have  no  effect  on 
any  non-defaulting  party. 


(51  The  Claimant! si  may  not  amend 
the  claim  to  increase  the  relief  requested 
after  the  Director  has  notified  the  parties 
that  the  claim  vvi//  proceed  under 
default  procedures. 

(6)  An  arbitrator  may  not  make  an 
award  based  solely  on  the  non- 
appearance of  a  party.  The  party  who 
appears  must  present  a  sufficient  basis 
to  support  the  making  of  an  award  in 
that  party's  favor.  The  arbitrator  may 
not  aivard  damages  in  an  amount 
greater  than  the  damages  requested  in 
the  Statement  of  Claim,  and  may  not 
award  any  other  relief  that  was  not 
requested  in  the  Statement  of  Claim. 

(71  If  the  Respondent  files  an  Answer 
after  the  Director  has  notified  the  parties 
that  the  claim  will  proceed  under 
default  procedures  but  before  an  award 
has  been  rendered,  the  proceedings 
under  this  paragraph  shall  be 
terminated  and  the  case  will  proceed 
under  the  regular  procedures. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission, 
NASD  Dispute  Resolution  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASDTDispute  Resolution  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Dispute  Resolution  proposes  to 
amend  Rule  10314  of  the  Code  to 
provide  default  procedures  for 
situations  in  which  a  suspended, 
terminated,  or  otherwise  defunct 
member  or  associated  person 
tcoUectively  referred  to  in  this  rule 
filing  as  "defunct")  fails  to  answer  or 
participate  in  an  arbitration  proceeding, 
and  the  claimant  nevertheless  elects  to 
pursue  arbitration.  The  procedures  are 
designed  to  make  it  easier  for  claimants 
to  obtain  an  award  against  a  defunct 
party,  which  award  can  then  be 
enforced  in  court. 

The  United  States  General  Accounting 
Office  ("GAO")  issued  a  report  in  June 
2000  expressing  concern  over  the 
number  of  impaid  arbitration  awards 
issued  in  connection  with  arbitration 


proceedings  in  the  securities  industry 
arbitration  forums,  and  making  several 
recommendations  for  improvements.-' 
The  GAO  Report  observed  that  most  of 
the  unpaid  awards  resulted  from  broker/ 
dealers  that  were  no  longer  in  business. •* 
In  a  letter  to  the  GAO  on  May  25,  2000. 
the  NASD  committed  to  undertake 
several  initiatives  to  address  the  issue  of 
unpaid  awards. ^  The  NASD  Dispute 
Resolution  believes  that  the  proposed 
rule  change  will  complete  its 
implementation  of  all  initiatives. 

The  GAO  initiatives  are  listed  below 
with  a  description  as  to  the  actions 
already  taken.  The  last  item  is  the 
proposed  rule  change. 

Require  member  firms  and  associated 
persons  to  notify  NASD  Dispute 
Resolution  when  they  have  satisfied  an 
award. 

NASD  Dispute  Resolution  issued 
Notice  to  Members  00-55,  effective 
September  18,  2000,  which  requires 
members  to  certify  that  they  have  paid 
or  otherwise  complied  with  an  award 
against  them  or  their  associated  persons 
within  30  days  after  service  of  the 
award.  Beginning  September  18,  2000, 
NASD  Dispute  Resolution  has  been 
sending  two  new  letters  when  awards 
are  served.  One  letter  is  sent  only  to 
members  and  associated  persons  against 
whom  an  award  has  been  rendered.  It 
requires  members  to  inform  NASD 
Dispute  Resolution  whether  they  or 
their  associated  persons  have  paid 
awards  against  them.  Associated 
persons  who  have  changed  members 
since  the  complaint  was  filed  are 
required  to  notify  NASD  Dispute 
Resolution  directly.^  NASD  Dispute 
Resolution  begins  the  suspension 
process  if  the  30-day  period  has  passed 
and  there  has  been  no  notice  that  the 
member  or  associated  person  has  paid 
the  award. 

Request  in  the  award  service  letter 
that  claimants  notify  NASD  Dispute 
Resolution  if  the  award  has  not  been 
paid  within  an  established  number  of 
davs  of  service. 

Notice  to  Members  00-55  also  invites 
claimants  to  inform  NASD  Dispute 


'The  report  is  entitled.  "Securities  Arbitration: 
.Actions  Needed  to  Address  Problem  of  Unpaid 
Awards."  Report  No.  GAO/GGD-00-:i5  dune  15, 
2000)  ("GAO  Report").  The  report  is  available 
online  at  ^^■^^■w. gao.gov. 

■«  See  the  GAO  Report  at  page  8. 

5  The  letter  is  reprinted  in  the  GAO  Report  at  page 
66. 

«The  respondent  may  also  provide  a  justification 
for  non-payment:  for  example,  that  the  parties  have 
agreed  to  installment  payments:  that  the  award  has 
been  modified  or  vacated  by  a  court;  that  a  motion 
to  vacate  or  modify  the  award  has  been  timely  filed 
with  a  court  of  competent  jurisdiction  and  such 
motion  has  not  been  denied  by  that  court:  that  there 
is  a  pending  bankruptcy  petition;  or  that  the  award 
has  been  discharged  in  bankruptcy. 
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Resolution  if  their  awards  against 
members  or  associated  persons  have  not 
been  paid,  so  that  the  non-summar\- 
suspension  process  can  begin.  The 
second  letter  implemented  on 
September  18,  2000  is  sent  to  all  parties 
with  service  of  their  award.  It  restates 
the  requirement  to  pay  awards  within 
30  days  of  service,  and  requests  parties 
who  have  prevailed  against  a  member  or 
associated  person  to  inform  NASD 
Dispute  Resolution  if  their  award  has 
not  been  paid. 

Propose  to  the  \ASD  Board  and  to  the 
Commission  a  rule  amendment  that  a 
firm  that  has  been  terminated, 
suspended,  or  barred  from  the  \^ASD.  or 
that  is  otherwise  defunct,  cannot 
enforce  a  predispute  arbitration 
agreement  against  a  customer  in  the 
NASD  forum. 

The  Boards  of  NASD  Dispute 
Resolution  and  the  NASD  approved  this 
proposal  at  their  meetings  on  December 
6  and  7.  2000.  The  Commission 
approved  the  rule  change  on  April  6. 
2001."  Notice  to  Members  01-29. 
announcing  the  Commission's  approval, 
was  published  on  May  10,  2001.  and  the 
rule  change  was  effective  for  all  claims 
served  on  or  after  June  11,  2001. 

Advise  claimants  in  writing  of  the 
status  of  a  firm  or  associated  person 
(e.g..  terminated,  out  of  business, 
bankrupt)  so  they  can  evaluate  whether 
to  continue  with  arbitration. 

This  procedure  was  implemented  on 
June  11.  2001.  in  connection  with  the 
previous  item. 

Propose  to  the  NASD  Board  and  to  the 
Commission  a  rule  amendment  to 
provide  streamlined  default  proceedings 
where  the  terminated  or  defunct 
member  or  associated  person  does  not 
answer  or  appear,  but  the  claimant 
affirmatively  elects  to  pursue 
arbitration. 

This  is  the  present  proposed  rule 
change.  It  would  provide  an  expedited 
default  procedure  for  certain  cases  in 
which  a  respondent  is  an  associated 
person  whose  registration  is  terminated, 
revoked,  or  suspended;  a  member  whose 
membership  has  been  terminated, 
suspended,  canceled,  or  revoked;  a 
member  that  has  been  expelled  from  the 
NASD;  or  a  member  that  is  otherwise 
defunct.  If  a  defunct  respondent  fails  to 
answer  the  claim  in  a  timely  manner, 
the  claimant  may  elect  to  proceed  under 
optional  default  procedures  as  to  that 
respondent.  If  there  are  several 
claimants,  all  must  agree  to  use  default 
procedures.  The  default  procedures  may 
be  used  against  one  or  more  defunct 


respondents  while  the  rest  of  the  initial 
arbitration  proceeds  against  any 
remaininp  respondents." 

If  the  claimant  opts  to  use  default 
procedures,  the  case  will  proceed  with 
a  single  arbitrator  without  a  hearing. 
Under  the  default  procedures,  the 
arbitrator  will  make  an  award  based 
upon  the  Statement  of  Claim  and  any 
other  material  submitted  by  the 
claimant.  The  arbitrator  may  request 
additional  information  from  the 
claimant  before  rendering  an  award.  In 
keeping  with  the  streamlined  nature  of 
the  procedures,  neither  the  claimant  nor 
the  single  arbitrator  will  have  the  option 
to  ask  that  two  additional  arbitrators  be 
appointed  to  decide  the  case  (as  is 
sometimes  done  in  other  single- 
arbitrator  cases). 

The  procedures  have  several 
provisions  to  safeguard  the  integrity  of 
the  process  and  discourage  abuses: 

•  The  claimant  may  not  amend  the 
claim  to  increase  the  relief  requested 
after  the  staff  has  notified  the  parties 
that  the  claim  will  proceed  under 
default  procedures. 

•  An  arbitrator  may  not  make  an 
award  based  solely  on  the  non- 
appearance of  a  party.  The  party  who 
appears  must  present  a  sufficient  basis 
to  support  the  making  of  an  award  in 
that  partv's  favor. 

•  The  arbitrator  may  not  award 
damages  in  an  amount  greater  than  the 
damages  requested  in  the  Statement  of 
Claim,  and  may  not  award  any  other 
relief  that  was  not  requested  in  the 
Statement  of  Claim. 

The  proposed  rule  provides,  however, 
that  the  default  award  will  have  no 
effect  on  the  non-defaulting  parties.  The 
proposed  rule  would  apply  to  all  types 
of  claimants,  whether  they  are 
customers,  associated  persons,  or 
member  firm  claimants,  that  are 
bringing  a  claim  against  a  suspended  or 
terminated  member  or  associated 
person.  In  line  with  the  GAOs 
recommendations,  the  proposal  is 
designed  to  make  it  easier  to  obtain  an 
award  against  any  defunct  member  or 
associated  person. 

Finallv.  if  a  respondent  thought  to  be 
defunct  belatedly  files  an  answer  or 
otherwise  begins  to  participate  after  the 
staff  has  notified  the  parties  that  the 
claim  will  proceed  under  default 
procedures  but  before  an  award  has 
been  rendered,  the  default  procedures 
will  be  suspended,  and  the  case  will 
proceed  under  the  regular  procedures. 


"  Securities  Exchange  Act  Release  No.  44158 
(April  6.  2001).  66  FR  19267  (.^pril  13.  2001)  (File 
No.  SR-.NASI>-01-08). 


"  If  a  case  is  to  be  bifurcated  and  handled  under 
two  different  procedures,  regular  and  default,  each 
proceeding  will  be  assigned  a  separate  case  number 
to  avoid  confusion  Proposed  NASD  Rule  10314(e) 
provides  that  the  default  award  will  have  no  effect 
on  any  non-defaulting  party. 


2  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act ''  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Dispute  Resolution  believes  that  the 
proposed  rule  change  will  protect 
investors  and  the  public  interest  by 
making  it  faster  and  less  expensive  for 
investors  and  other  claimants  to  obtain 
awards  against  defunct  members  and 
associated  persons,  which  awards  can 
then  be  enforced  in  court  and  through 
the  NASD  suspension  process,  while 
containing  several  provisions  to 
safeguard  the  integrity  of  the  process 
and  discourage  abuses. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Dispute  Resolution  does  not 
believe  that  the  proposed  rule  change 
will  impose  any  burden  on  competition 
that  is  not  necessar.-  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

III.  Date  of  Effectiveness  oflhe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  Dispute 
Resolution  consents,  the  Corrunission 

wdl: 

(A)  bv  order  approve  such  proposed 

rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


"ISU.S.C.  78o-3{b)(6). 
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Secretan,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-15  and  should  be 
submitted  by  May  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary: 

[FR  Doc.  02-10716  Filed  4-.30-O2;  8:4.t  am] 
HLLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45813;  File  No.  SR-NASD- 
2002-55] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Minimum 
Life  of  Directed  Orders  in  Nasdaq's 
SuperMontage  System  and  the 
Minimum  Life  of  SeiectNet  Orders 

April  24,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b— 4  thereunder, - 
notice  is  hereby  given  that  on  April  18, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


"M7CFR200.3f)-3(a)(12). 
I  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4! 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to:  (1)  establish 
a  minimum  life  of  five  seconds  for 
Directed  Orders  in  Nasdaq's  future 
Order  Display  and  Collector  Facility 
("NNMS"  or  "SuperMontage"),  and  (2) 
reduce  from  ten  seconds  to  five  seconds 
the  minimum  time  period  before  an 
order  entered  into  Nasdaq's  SeiectNet 
system  may  be  cancelled  by  the  entering 
party.  If  approved,  Nasdaq  will 
implement  both  rule  changes  on  July  1, 
2002. 

Proposed  new  language  is  itaUcized; 
proposed  deletions  are  in  [brackets]. 
***** 

4706.  Order  Entry  Parameters 

(a)  No  Change. 

(b)  Directed  Orders:  A  participant  may 
enter  a  Directed  Order  into  the  NNMS 

to  access  a  specific  Attributable  Quote/ 
Order  displayed  in  the  Nasdaq 
Quotation  Montage,  subject  to  the 
following  conditions  and  requirements: 

(1)  through  (3)  No  Change. 

(41  a  Directed  Order  entered  into  the 
system  may  not  be  cancelled  until  a 
minimum  of  five  seconds  has  elapsed 
after  the  time  of  entry.  This  five  second 
time  period  shall  be  measured  by 
NNMS. 


4720.  SeiectNet  Service 

(a)  Cancellation  of  a  SeiectNet  Order 
No  member  shall  cancel  or  attempt  to 

cancel  an  order,  whether  preferenced  to 
a  specific  market  maker  or  electronic 
communications  network,  or  broadcast 
to  all  available  members,  until  a 
minimum  time  period  of  [ten]  five 
seconds  has  expired  after  the  order  to  be 
canceled  was  entered.  Such  [ten]  five 
second  time  period,  shall  be  measured 
by  the  Nasdaq  processing  system 
processing  the  SeiectNet  order. 

(b)  through  (c)  No  Change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statenients 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  ongoing  analysis  of  its 
current  and  future  trading  systems, 
Nasdaq  continuously  reviews  system 
functionality  and  rules  with  a  view  to 
constant  improvement.  As  a  result  of 
this  review,  and  in  consultation  with 
industry  professionals,  Nasdaq  has 
determined  to:  (1)  establish  a  five- 
second  minimum  life  for  Directed 
Orders  in  SuperMontage,  and  (2)  reduce 
from  ten  seconds  to  five  seconds  the 
minimum  time  period  before  an  order 
entered  into  SeiectNet  may  be  cancelled 
by  the  entering  party.  Because  the 
SuperMontage  Directed  Order  Process 
will  utilize  an  enhanced  version  of  the 
current  SeiectNet  system,  Nasdaq  is 
jointly  proposing  these  rule  changes 
because  it  believes  that  the  rules  must 
become  effective  simultaneously  to 
ensure  uniformity  of  minimum  order 
life  parameters  across  both  systems 
during  the  phase-in  period.  ^ 

a.  Creation  of  Five-Second  Minimum 
Life  for  Directed  Orders  in 
SuperMontage 

Directed  Orders  are  orders  at  any 
price  that  have  been  specifically 
dispatched  to  a  particular  market 
participant  by  the  sender  through  the 
SuperMontage's  Directed  Order  Process. 
Recipients  of  Directed  Orders  have  an 
option  to  elect  to  receive  such  orders  as 
either  liability  orders  with  which  they 
must  interact  consistent  with  the 
Commission's  Firm  Quote  Rule,''  or  as 
non-liability  orders  that  create  no 
obligation  to  respond  by  the  recipient 
under  the  Commission's  Firm  Quote 
Rule,  and  instead  may  serve  as  the  basis 
for  negotiating  a  trade. 

The  minimum  life  of  a  Directed  Order 
is  the  shortest  period  of  time  that  a 
Directed  Order  must  remain  active  and 
available  for  a  response  before  an 
entering  party  may  cancel  it.  Currently, 
there  is  no  minimum  life  for  Directed 
Orders  in  SuperMontage.  Directed 
Orders. may  be  cancelled  immediately 
after  entry,  well  before  a  recipient  has 


'  Nasdaq  intends  to  introduce  SuperMontage 
through  a  phased  roll-out  process  where  limited 
numbers  of  securities  will  transition  to  trading  in 
the  new  SuperMontage  environment  under  new 
rules,  while  the  remainder  will  continue  to  trade  in 
Nasdaq's  current  environment.  Nasdaq  represents 
that,  during  this  transition,  both  SuperMontage  and 
SeiectNet  will  continue  to  operate,  and  a  single 
uniform  minimum  order  cancellation  time 
parameter  will  be  needed  governing  both  systems. 

■•SeeRulellAcl-1  under  the  Act,  17CFR  < 

240.11AC1-1. 
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had  an  opportunity  to  interact  or 
respond  to  them.^ 

Currently,  in  SelectNet  an  order 
cancellation  can  occur  even  if  the  order 
has  been  accepted  and  executed  by  the 
recipient,  if  the  cancellation  message 
from  the  entering  party  reaches  the 
Nasdaq  system  before  the  recipient's 
acceptance  and  execution.  The 
SuperMontage  will  also  operate  in  this 
manner.  Thus,  if  after  the  five-second 
minimum  life  of  a  Directed  Order  the 
entering  party  submits  a  cancellation 
but  the  order  has  been  accepted  and 
executed  by  the  recipient,  the  system 
would  recognize  whichever  message, 
cancellation  or  execution,  that  it 
receives  first.  However,  Nasdaq 
anticipates  that,  in  most  cases,  the 
proposed  five-second  minimum  life  for 
Directed  Orders  will  provide  the 
recipient  with  ample  time  to  accept  and 
execute  the  order  before  the  sender  is 
eligible  to  submit  a  cancellation 
message.*' 

In  order  to  ensure  that  recipients  are 
given  a  reasonable  opportunity  to 
answer  or  otherwise  process  incoming 
Directed  Orders,  Nasdaq  proposes  to 
establish  a  five-second  minimum  life  for 
those  orders.  Under  this  proposed  rule 
change,  a  party  entering  a  Directed 
Order  into  SuperMontage  cannot  cancel 
that  order  for  at  least  five  seconds. 
Nasdaq  believes  that  minimum  order 
life  parameters  reduce  the  potential  for 
electronic  gaming  and  system  burdens 
that  can  result  when  orders  are  entered 
and  are  thereafter  immediately 
cancelled  in  rapid  succession,  and 
therefore  do  not  represent  true  trading 
interest.  Conversely,  Nasdaq  believes 
that  having  too  long  a  time  period  in 
which  such  orders  must  remain  in  force 
before  cancellation  exposes  order-entry 
parties  to  the  potential  for  inferior 
executions  during  rapid  price 
movements.  Balancing  these 
considerations,  Nasdaq  proposes  to 
adopt  the  five-second  minimum  life 
standard  for  Directed  Orders.  Nasdaq 
believes  that  a  five-second  minimum 
life  for  Directed  Orders  should  create  a 
proper  balance  between  the  needs  of 
market  participants  to  respond  to  the 


5  Nasdaq  notes  that  the  SuperMontage  Directed 
Order  Process  operates  differently  than  the  process 
for  Non-Directed  Orders.  If  a  Non-Directed  Order  is 
"in  deliverv'"  (delivered  to  a  recipient), 
SuperMontage  prevents  the  entering  party  from 
canceling  that  order.  Directed  Orders  in 
SuperMontage  are  not  subject  to  that  processing 
restriction  and  can,  under  current  SuperMontage 
rules,  be  cancelled  immediately  after  entry,  even  if 
they  have  been  already  delivered  to  a  market 
participant. 

6  Telephone  conversation  between  Thomas  P. 
Moran.  Associate  General  Counsel.  Nasdaq,  and 
Sapna  C.  Patel.  Attorney.  Division  of  Market 
Regulation.  Commission,  on  April  23,  2002.- 


rapid,  more  automated  nature  of  trading 
in  a  SuperMontage  environment  and  the 
prevention  of  inappropriate  order-entry 
and  cancellation  activity.  In  connection 
with  the  introduction  of  a  five-second 
Directed  Order  minimum  life  parameter. 
Nasdaq  proposes  to  reduce  the 
minimum  life  of  SelectNet  orders,  as  set 
forth  below. 

b.  Reduction  of  SelectNet  Minimum 
Time  Period  Before  Order  Cancellation 

Currently,  market  participants 
entering  SelectNet  orders  must  wait  a 
minimum  of  ten  seconds  after  entry 
before  they  may  cancel  them.  Like  the 
minimum  life  standards  proposed  above 
for  SuperMontage  Directed  Orders,  this 
ten-second  time  period  was  designed  to 
give  the  recipients  of  SelectNet 
messages  time  to  process  and  respond  to 
those  messages. 

Nasdaq  represents  that 
SuperMontage's  Directed  Order  Process 
will  rely  on  a  substantially  improved 
version  of  Nasdaq's  current  SelectNet 
system  architecture  and  processing 
functionality,  including  the  parameter 
dictating  the  minimum  life  of  orders. 
The  parameter  dictating  the  minimum 
life  of  orders  is  a  single  integrated 
functional  and  timing  standard  that  will 
be  shared  simultaneously  by  l>oth  the 
SelectNet  and  SuperMontage  systems. 
Therefore,  in  order  for  Nasdaq  to 
implement  the  five-second  order 
cancellation  parameter  for 
SuperMontage  Directed  Orders,  it  will 
be  necessary,  prior  to  the  launch  of 
SuperMontage,  to  adopt  a  single 
imiform  minimum  time  period  before 
orders  (both  SelectNet  orders  and 
SuperMontage  Directed  Orders)  may  be 
cancelled  by  entering  market 
participants.  Nasdaq  therefore  proposes 
to  reduce  the  SelectNet  pre-cancellation 
waiting  period  from  ten  seconds  to  five 
seconds,  and  use  that  same  five-second 
cross-system  standard  going  forward  for 
Directed  Orders  when  SuperMontage 
becomes  operational.  Nasdaq  notes  that 
the  average  SelectNet  message  response 
time  of  the  overwhelming  majority  of 
order-delivery  market  participants  is 
currently  less  than  two  seconds.  As 
such,  Nasdaq  believes  that  a  five-second 
SelectNet  minimum  order  time  period  is 
more  than  sufficient  to  allow  time  for  a 
response  to  incoming  messages  both 
during  the  transition  period  from 
SelectNet  to  SuperMontage.  and 
thereafter  for  the  Directed  Order 
Process. 

Nasdaq  proposes  to  implement  the 
reduction  of  the  SelectNet  order  pre- 
cancellation  minimum  on  July  1.  2002. 
As  stated  above,  Nasdaq  proposes  to 
make  the  five-second  pre-cancellation 
minimum  for  SuperMontage  Directed 
Orders  effective  on  that  same  date  and 


prop'oses  to  implement  the  rule  change 
upon  launch  of  the  SuperMontage 
system. 

2.  Statuton,-  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b){6) "  of  the  Act.  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principals  of  trade,  to  foster 
cooperation  and  coordination  with 
person  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  cind  the  public  interest. 

B.  Self-Regulator,' Organizations 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rxile  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator\' 
organization  consents,  the  Commission 
will: 

A.  bv  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 


■15U.S.C.  78o-3(b)(6). 
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Washington.  DC  2054&-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-55  and  should  be 
submitted  by  May  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary 

[FR  Doc.  02-10717  Filed  4-30-02;  8:45  am] 

BILUNO  CODE  W1IM)1-I> 


DEPARTMENT  OF  STATE 
[Public  Notice  3999] 

Developing  Department  of  State 
Information  Quality  Guidelines 
Pursuant  to  0MB  Information  Quality 
Guidelines  Under  Section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  FY  2001  (Public 
Law  106-554;  HR  5658) 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State 
(DOS)  is  now  soliciting  comments 
through  its  website  on  proposed 
Information  Quality  Guidelines 
Pursuant  to  OMB  Information  Quality 
Guidelines  under  Section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  FY  2001  (Public 
Law  106-554;  HR  5658).  From  May  1 
through  May  31,  2002,  the  public  is 
invited  to  comment  on  these  draft 
guidelines,  which  may  be  found  at 
http://www.state.gOv/r/pa/ei/rIs/ 
infoguide/.  All  comments  will  be 
considered  as  DOS  develops 
Information  Quality  Guidelines 
pursuant  to  Office  of  Management  and 
Budget  Final  Guidelines  issued  on 
February  22,  2002  (67  FR  8451-8460). 
Comments  submitted  in  response  to  this 
notice  may  be  disclosed  in  whole  or  part 
to  OMB  in  conjunction  with  the  DOS 
submission  of  revised  guidelines  for 


'17CFR200.30-3(a)(12). 


OMB  review.  The  submitted  comments 
become  a  matter  of  public  record.  Notice 
of  the  availability  of  DOS  guidelines,  as 
revised,  will  be  published  in  the 
Federal  Register  and  the  revised 
guidelines  will  be  available  on  the  DOS 
web  site  no  later  than  October  1,  2002. 

Authority:  .Section  515  of  the  Treasury  and 
General  Government  Appropriations  Act  for 
FY  2001  (Public  Law  106-554;  HR  5658)  and 
the  Office  of  Management  and  Budget  Final 
Guidelines  issued  on  January  3,  2002  (67  FR 
.569-3  78),  as  corrected  and  reprinted  on 
February  22.  2002  (67  FR  8451-8460). 

DATES:  The  public  is  invited  to  submit 
comments  relative  to  the  proposed 
guidelines  from  May  1  through  May  31, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  electronic  mail  to 
dnewman@pd.state.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Newman,  Attorney-Adviser, 
Office  of  the  Legal  Adviser,  Department 
of  State  (telephone:  202/619-6982;  e- 
mail:  dnewraan@pd.state.gov).  The 
address  is  Department  of  State,  SA-44, 
301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  April  26.  2002. 
William  A.  Eaton, 

Assistant  Secretary  for  Administration 
Department  of  State. 

IFR  Doc.  02-10882  Filed  4-30-02;  8:45  am] 

BILLING  CODE  4710-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determinations  Under  the  African 
Growtfi  and  Opportunity  Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
that  Senegal  has  adopted  an  effective 
visa  system  and  related  procedures  to 
prevent  unlawful  transshipment  and  the 
use  of  counterfeit  documents  in 
connection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  towards 
implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growth  and  Opportunity  Act 
(AGOA).  Therefore,  imports  of  eligible 
products  from  Senegal  qualify  for  the 
textile  and  apparel  benefits  provided 
under  the  AGOA.  In  addition,  this 
notice  modifies  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  to 
add  Swaziland  to  the  list  of  "lesser 


developed  beneficiary  sub-Saharan 
African  countries." 
DATES:  Effective  April  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Moore,  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  (Title  I  of  the  Trade  and 
Development  Act  of  2000,  Pub.  L.  No. 
106-200)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  "beneficiary 
sub-Saharan  Afiican  countries." 
provided  that  these  countries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certedn  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  (Oct.  2,  2000), 
the  President  designated  Senegal  as  a 
"beneficiary  sub-Saham  African 
coiintry."  Proclamation  7350  delegated 
to  the  United  States  Trade 
Representative  the  authority  to 
determine  whether  designated  countries 
have  met  the  two  requirements 
described  above.  The  President  directed 
the  USTR  to  announce  any  such 
determinations  in  the  Federal  Register 
and  to  implement  them  through 
modifications  of  the  HTS.  Based  on 
actions  that  Senegal  has  taken,  I  have 
determined  that  Senegal  has  satisfied 
these  two  requirements. 

In  Proclamation  7400  (Jan.  17,  2001), 
the  President  proclaimed  Swaziland  a 
lesser  developed  beneficiary  sub- 
Saharan  African  country  for  purposes  of 
section  112(b)(3)(B)  of  the  AGOA.  Due 
to  a  technical  error,  Swaziland  was  not 
added  to  U.S.  note  2(d)  to  subchapter 
XIX  of  chapter  98  of  the  HTS.  USTR 
determined  that  Swaziland  qualified  for 
the  textile  and  apparel  benefits  of  the 
AGOA  effective  July  26,  2001.  See  66  FR 
41648. 

According,  pursuant  to  the  authority 
vested  in  the  USTR  by  Proclamation 
7350.  U.S.  note  7(a)  to  subchapter  II  of 
chapter  98  of  the  HTS  and  U.S.  note  1 
to  subchapter  XIX  of  chapter  98  of  the 
HSTS  are  each  modified  by  inserting 
"Senegal"  in  alphabetical  sequence  in 
the  list  of  countries.  The  foregoing 
modifications  to  the  HTS  are  effective 
with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  effective 
date  of  this  notice.  Importers  claiming 
preferential  tariff  treatment  imder  the 
AGOA  for  entries  of  textile  and  apparel 
articles  should  censure  that  those  entries 
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meet  the  applicable  visa  requirements. 
See  Visa  Requirements  Under  the 
African  Growth  and  Opportunity  Act,  66 
FR  7837  (2001). 

Further,  U.S.  note  2(d)  to  subchapter 
XIX  of  chapter  98  of  the  HTS  is 
modified  by  inserting  "Swaziland"  in 
alphabetical  sequence  in  the  list  of 
countries.  This  modification  to  the  HTS 
is  effective  with  respect  to  articles 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  July  26, 
2001.  the  effective  date  of  the  notice 
granting  Swaziland  textile  and  apparel 
benefits  under  the  AGAO. 

Robert  B.  Zoellick. 

United  States  Trade  Representative. 

[FR  Doc.  02-10664  Filed  4-30-02:  8:45  am! 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

IFHWA  Docket  No.  FHWA-2000-73921 

Transportation  Equity  Act  for  the  21st 
Century:  Implementation  Guidance  for 
the  National  Corridor  Planning  and 
Development  Program  and  the 
Coordinated  Border  Infrastructure 
Program 

AGENCY:  Federal  Highwav 

Administration  (FHWA).  DOT. 

ACTION:  Notice:  closing  of  public  docket. 

summary:  The  FHWA  will  not  be 
soliciting  full  applications  for  fiscal  year 
(FY)  2002  National  Corridor  Planning 
and  Development  Program  and  the 
Coordinated  Border  Infrastructure 
(NCPD/CBI)  Program  funds. 
Additionally,  the  FHWA  does  not  plan 
to  solicit  applications  for  FY  2003 
NCPD/CBI  Program  funds  until 
Congress  completes  action  on  the  FY 
2003  U.S.  DOT  Appropriations  Act. 
Finally,  the  FHWA  does  not  plan  to 
solicit  statements  of  intent  to  apply  for 
FY  2003  NCPD/CBI  Program  before  or 
after  action  on  the  FY  2003  U.S.  DOT 
Appropriations  Act. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Mr.  Martin  Weiss, 
Office  of  Intermodal  and  Statewide 
Programs,  HEPS-10,  (202)  366-5010;  or 
for  legal  issues:  Mr.  Robert  Black,  Office 
of  the  Chief  Counsel,  HCC-30,  (202) 
366-1359;  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://wH-H'.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
is'vx'w.access.gpo.gov/nara. 

Background 

The  NCPD  and  the  CBI  programs  are 
discretionary'  grant  programs  funded  by 
a  single  funding  source.  These  programs 
provide  funding  for  planning,  project 
development,  construction  and 
operation  of  projects  that  serve  border 
regions  near  Mexico  and  Canada  and 
high  priority  corridors  throughout  the 
United  States.  Under  the  NCPD 
program.  States  and  metropolitan 
planning  organizations  (MPOs)  are 
eligible  for  discretionary-  grants  for: 
Corridor  feasibility;  corridor  planning; 
multistate  coordination:  environmental 
review:  and  construction.  Under  the  CBI 
program,  border  States  and  MPOs  are 
eligible  for  discretionary  grants  for: 
transportation  and  safety  infrastructure 
improvements,  operation  and  regulatory 
improvements,  and  coordination  and 
safety  inspection  improvements  in  a 
border  region. 

Sections  1 1 1 8  and  1 1 1 9  of  the 
Transportation  Equity  Act  for  the  21st 
Centurv  (TEA-21),  (Public  Law  105- 
178,  112  Stat.  107,  at  161,  lune  9,  1998), 
established  the  NCPD  and  CBI 
programs,  respectively.  These  programs 
respond  to  substantial  interest  dating 
from  1991.  In  that  year,  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA),  (PublicLaw  102-240.  105  Stat. 
1914,  December  18,  1991),  designated  a 
number  of  high  priority  corridors. 
Subsequent  legislation  modified  the 
corridor  descriptions  and  designated 
additional  corridors.  Citizen  and  civic 
groups  promoted  many  of  these 
corridors  as  a  means  to  accommodate 
international  trade.  Similarly,  since 
1991  a  number  of  studies  identified 
infrastructure  and  operational 
deficiencies  near  the  U.S.  borders  with 
Mexico  and  Canada.  Also  various 
groups,  some  international  and/or 
intergovernmental,  studied 
opportunities  to  improve  infrastructure 
and  operations. 

Funds  for  the  NCPD  and  CBI  are 
provided  by  a  single  funding  source. 
The  combined  authorized  funding  for 
these  two  programs  is  S140  million  in 
each  year  from  FY  1999  to  FY  2003  (a 
total  of  S700  million).  Program  funds  are 


limited  by  the  requirements  of  section 
1102  (obligation  ceiling)  of  the  TEA-21. 
In  FY  1999.  the  FHWA  received  about 
150  applications  under  the  NCPB/CBI 
programs.  Of  those  applications,  the 
FHWA  awarded  fifty  five  In  FY  2000, 
the  FHWA  received  about  150 
applications.  Of  these  applications,  the 
FHWA  awarded  sixty  five:  however, 
approximately  50  percent  of  the 
program  funds  were  awarded  to  projects 
designated  by  congressional 
appropriation  committees  in  the  reports 
accompanying  the  U.S.  DOT 
Appropriations  Act  for  FY  2000.  In  FY 
2001.  the  FHWA  received  about  150 
applications  Of  these  applications,  the 
FHWA  awarded  fifty  four,  however 
about  65  percent  of  the  funds  were 
awarded  to  projects  designated  by 
congressional  appropriation  committees 
in  the  reports  accompanying  the  U.S. 
DOT  Appropriations  Act  for  FY  2001 
Of  the  awards  in  FY  1999.  FY  2000  and 
FY  2001  most  were  for  less  than  the 
requested  funding. 

On  May  7,  2001,  the  FHWA  placed  a 
notice  in  the  Federal  Register  at  66  FR 
23073  that  solicited  statements  of  intent 
to  apply,  as  opposed  to  full  solicitations. 
This  was  done  partly  because  the 
FHWA  did  not  know  how  much  funding 
would  be  available  and  by  soliciting 
intent  to  apply  rather  than  applications. 
it  would  reduce  cost  to  grant  seekers, 
grant  reviewers  and/or  grant 
coordinators.  This  Federal  Register 
notice  also  continued  a  docket  (FHWA- 
2000-7392)  for  comments  concerning 
the  notice  or  the  program  in  general.  No 
comments  were  placed  in  that  docket  in 
the  period  ending  April  15,  2000 

By  August  2001 .  States  and  MPOs 
submitted  about  200  statements  of 
intent  to  apply  for  about  S3  billion 

The  President  signed  the  FY  2002 
U.S.  DOT  Appropriations  Act  in 
December  2001 .  Congress  increased 
funding  for  the  program  by  more  than 
200  percent  by  setting  aside  additional 
funds  for  the  program  under  provisions 
of  section  110  of  title  23  U.S.Code, 
otherwise  known  as  the  Revenue 
Aligned  Budget  Authority  (RABA). 
However,  consistent  with  the  trend  of 
past  years,  all  the  FY  2002  funds  will  be 
awarded  to  projects  designated  by  the 
congressional  appropriations  committee 
in  the  report  accompanying  the  U.S. 
DOT  Appropriations  Act  for  FY  2002. 
(See  H.R.  Conf.  Rep.  No.  107-308  at  82; 
November  30.  2001).  Notwithstanding 
the  designation  noted  above,  the  FHWA 
maintains  a  public  listing  of  the 
"statements  of  intent"  on  the  internet  at 
the  URL:  http://w\^'^^■.fhwa.dot.gov/ 
heplO/corbor/2002/ 
intenttoapply2002.html. 
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Therefore,  the  FHWA  will  not  be 
soliciting  full  applications  for  FY  2002 
NCPD/CBI  program  funds.  Additionally, 
the  FHWA  does  not  plan  to  solicit 
applications  for  FY  2003  NCPD/CBI 
program  funds  until  the  Congress 
completes  action  on  the  FY  2003  U.S. 
DOT  Appropriations  Act.  Finally,  the 
FHWA  does  not  plan  to  solicit 
statements  of  intent  to  apply  for  FY 
2003  NCPD/CBI  program  funds  either 
before  or  after  congressional  action  on 
the  FY  2003  U.S.  DOT  Appropriations 
Act. 

States  that  wish  to  substantially 
modify  their  Statements  of  intent  for 
their  own  reasons  may,  of  course,  do  so. 
and  similarly  those  who  wish  to  send 
the  modification  to  the  FHWA  Divisions 
in  their  State  may  do  so. 

Finally,  because  no  comments  were 
submitted  to  the  docket  and  because  of 
the  designations  noted  above,  the 
FHWA  is  closing  the  docket  on  this 
program. 

Information  concerning  the  NCPD/CBI 
program,  including  grant  applications, 
grant  selections,  solicitations,  maps, 
statutory  language,  etc.  are  available  on 
the  internet  at  the  following  URL: 
http://www.fhwa.dot.gov/hep  1 0/corbor/ 
index.html. 

Authority:  23  U.S.C.  315;  Public  Law  1  OS- 
ITS.  112  Stat.  107.  161  to  164,  as  amended: 
49CFR1.48. 

Issued  onrApril  22.  2002. 
Mary  E.  Peters, 

Administrator,  Federal  Higtiway 

Administration. 

[FR  Doc.  02-10765  Filed  4-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-11880] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1978 
General  Motors  Blazer  Multipurpose 
Passenger  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1978 
General  Motors  Blazer  multipurpose 
passenger  vehicles  are  eligible  for 
importation. 

SliMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1978  General 
Motors  Blazer  multipurpose  passenger 


vehicles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for  sale  in 
the  United  States  and  that  were  certified 
by  their  manufacturer  as  complying 
with  the  safety  standards,  and  (2)  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  31,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  St..  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("WETL")  (Registered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  1978  General  Motors  Blazer 
multipurpose  passenger  vehicles, 
originally  manufactured  for  sale  in 
European  and  other  foreign  markets,  are 


eligible  for  importation  into  the  United 
States.  The  vehicles  which  WETL 
believes  are  substantially  similar  are 
1978  General  Motors  Blazer 
multipurpose  passenger  vehicles  that 
were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
manufacturer.  General  Motors 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1978 
General  Motors  Blazer  multipurpose 
passenger  vehicles  to  their  U.S. -certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U. S.  certified  1978  General  Motors 
Blazer  multipurpose  passenger  vehicles, 
as  originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1978  General  Motors 
Blazer  multipurpose  passenger  vehicles 
are  identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  101  Controls  and 
Displays,  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wipirjg  and  Washing  Systems,  106 
Brake  Hoses,  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  113 
Hood  Latch  Systems,  116  Motor  Vehicle 
Brake  Fluids,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
124  Accelerator  Control  Systems,  202 
Head  Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials,  206  Door  Locks  and  Door 
Retention  Components,  207  Seating 
Systems,  209  Seat  Belt  Assemblies.  210 
Seat  Belt  Assembly  Anchorages,  212 
Windshield  Retention,  219  Windshield 
Zone  Intrusion,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1978  General  Motors 
Blazer  multipurpose  passenger  vehicles 
comply  with  the  Vehicle  Identification 
Number  plate  requirement  of  49  CFR 
part  565. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  Ill  Rearview  Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  flat  and  has 
1:1  magnification. 
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Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  an  audible 
safety  belt  warning  system.  The 
petitioner  states  that  the  vehicle  is 
equipped  with  Type  II  seat  belts  in  both 
front  outboard  seating  positions  and 
Type  I  seat  belts  in  the  rear  outboard 
and  center  seating  positions  and  that 
driver  and  front  outboard  passenger 
seating  positions  are  not  required  to 
have  air  bags. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  side  door  jamb  to  meet  the 
requirements  of  49  C¥R  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401 , 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
v\rill  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(l)lA)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at49CFRl.50ai}d  501.8. 

Issued  on:  April  25.  2002. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-10761  Filed  4-30-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-11846] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2001- 
2002  Mercedes  Benz  SL  (Body  230) 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2001-2002 


Mercedes  Benz  SL  (Body  230)  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  document  aimounces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001-2002 
Mercedes  Benz  SL  (Body  230)  passenger 
cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  They 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  May  31,  2002. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Management, 
Room  PL-401,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  [Docket  hours 
are  from  9  am  to  5  pm]. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
tl^  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comn\ents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 


J.K.  Technologies.  L.L.C.  of  Baltimore. 
Mar>'land  CJ.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  2001-2002  Mercedes 
Benz  SL  (Body  230)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  I.K.  believes 
are  substantially  similar  are  2001-2002 
Mercedes  Benz  SL  (Body  230)  passenger 
cars  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2001-2002 
Mercedes  Benz  SL  (Body  230)  passenger 
cars  to  their  U.S. -certified  counterparts, 
and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U  S.  certified  2001-2002  Mercedes 
Benz  SL  (Body  230)  passenger  cars,  as 
originally  manufactured  for  sale  in 
Europe,  conform  to  many  Federal  motor 
vehicle  safety  standards  in  the  same 
manner  as  their  US  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specificallv,  the  petitioner  claims  thai 
non-U  S.  certified  2001-2002  Mercedes 
Benz  SL  (Body  230)  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence.  '   '   *.  103 
Defrosting  and  De fogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses.  109  \ew  Pneumatic 
Tires.  113  Hood  Latch  Systems.  116 
Brake  Fluid.  1 1 8  Power  Window 
Systems.  124  Accelerator  Control 
Systems.  135  Passenger  Car  Brake 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
204  Steering  Control  Rearviard 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention.  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion.  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials 

In  addition,  the  petitioner  claims  that 
the  vehicles  complv  with  the  Bumper 
Standard  found  in  49  CFR  Part  581 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 
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Standard  No.  101  Controls  and 
Displays:  replacomont  of  the  instrument 
cluster  and  cruise  control  lever  with 
U.S. -model  components. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamps 
and  front  sidemarker  lamps,  and  (b) 
installation  of  U.S. -model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps. 

Standard  No.  110  Tire  Selection  and 
■Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Reanieiv Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component. 

Standard  No.  114  Theft  Protection: 
reprogramming  to  activate  the  theft 
prevention  warning  system. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  reprogramming  to 
activate  the  seat  belt  warning  buzzer;  (b) 
inspection  of  all  vehicles  and 
replacement  of  the  driver's  and 
passenger's  side  air  bags,  knee  bolsters, 
control  units,  sensors,  and  seat  belts 
with  U.S. -model  components  on 
vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the  front 
outboard  designated  seating  positions 
have  combination  lap  and  shoulder 
belts  that  are  self-tensioning  and  that 
release  by  means  of  a  single  red 
pushbutton.  Petitioner  further  states  that 
the  vehicles  are  equipped  with  a  seat 
belt  warning  lamp  that  is  identical  to 
the  lamp  installed  on  U.S. -certified 
models. 

Standard  No.  214  Side  Impact 
Protection:  Inspect  vehicles  and  replace 
any  non-complying  part  with  U.S. 
model  parts.  The  petitioner  states  that 
the  vehicles  are  equipped  with  side 
impact  air  bags  identical  to  those  found 
on  U.S. -certified  models. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401. 
400  Seventh  St..  SW,  Washington.  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 


possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  bo  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  3014l(a)(l)[A)  and 
(b)(lj;  49  CFR  r>9A.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

issued  on:  .Xpril  25.  2Q02. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
|FR  Doi:.  02-1()7H2  Filed  4-.'n)-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-7818;  Notice  2] 

Evenflo  Company,  Inc.,  Grant  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Evenflo  Company,  Inc.,  of  Vandalia, 
Ohio,  has  determined  that  999.515  child 
restraint  systems  that  it  manufactured 
fail  to  compiv  with  S5.4.1{a)  of  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  213.  "Child  Restraint  Systems," 
which  incorporates  S5.1(d)  of  FMVSS 
No.  209.  "Seat  Belt  Assemblies,"  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573.  "Defect  and 
Noncompliance  reports."  Evenflo  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301  —"Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  August  29.  2000,  in 
the  Federal  Register  (65  FR  52471).  with 
a  30-day  comment  period.  NHTSA 
received  no  comments. 

FMVSS  No.  213.  S5.4. 1(a) 
'Performance  Requirements,"  requires 
that: 

The  webbing  of  belts  provided  with  a  child 
restraint  system  and  used  to  attach  the 
system  to  the  vehicle  or  to  restrain  the  child 
within  the  system  shall,  after  being  subjected 
to  abrasion  as  specified  in  S5.1(d)  or  S5.3(c) 
of  FMVSS  No.  209,  have  a  breaking  strength 
of  not  less  than  75  percent  of  the  strength  of 
the  unabraded  webbing  when  tested  in 
accordance  with  S5.1(b)  of  FMVSS  No.  209. 

Evenflo  has  determined  that  certain 
child  restraints  it  manufactured  may 
have  tether  straps  which  fail  the 
webbing  strength  requirements  of 
FMVSS  No.  213. .S5.4. 1(a).  The  child 
restraints  containing  the  noncompliance 
are  Ultara  (model  numbers  234,  235, 
236.  237,  238.  and  239),  Secure  Comfort 
(model  number  247),  Champion  (model 


number  249).  Medallion  (model 
numbers  251.  254  and  259),  Horizon 
(model  numbers  420.  421,  425,  and 
426).  Conquest  (model  numbers  428. 
and  429)  and  Tether  Kits  (model 
number  628).  These  child  restraints  and 
tether  kits  were  manufactured  between 
Ianuar\'  1,  1998  and  May  30.  2000.  A 
total  of  959.514  convertible  child  seats 
and  40.001  tether  kits  are  in 
noncornpliance  with  this  requirement. 
Evenflo  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

"In  March  2000.  Evenflo  received  a  PE 
IPreliminary  Evaluation]  from  NHTSA 
relating  to  a  potential  nonc:omplian(;e  of 
tether  webbing  after  being  subject  to  abrasion 
as  specified  in  S5.1(d)  of  FMVSS  No.  209 
(referenced  in  S5.4.1(a)  of  FMVSS  No.  213). 
According  to  NHTSA.  based  upon  testing 
conduc:ted  by  NHTSA  at  SGS  U.S.  Testing, 
the  Elizabeth  Mills  black  tether  webbing 
(vendor  style  #7635)  retained  only  67.1 
percent  of  its  unabraded  strength.  Settion 
S5.4.1(a)  of  FMVSS  No.  213  requires  webbing 
used  to  attach  a  child  restraint  to  a  vehicle 
to  have  a  breaking  strength  after  abrasion  of 
not  less  than  75  percent  of  the  unabraded 
webbing  strength. 

In  .April  2000.  Evenflo  reviewed  testing 
results  from  ongoing  testing  at  Elizabeth 
Webbing  Mills  that  showed  all  82  test  results 
acceptable  on  tests  conducted  from  lanuary 
28.  1998  to  March  13.  2000.  The  control  chart 
showed  the  process  to  be  in  statistical 
control. 

Evenflo  visited  SGS  U.S.  Testing  in 
Fairfield.  New  Jersey  to  review  the  testing 
process  and  obtain  samples  of  the  potential 
nonconforming  tether  webbing  material 
tested.  SGS  U.S.  Testing  did  not  keep  the  test 
samples  and  had  not  finished  its  test  report. 

Evenflo  then  tried  to  obtain  samples  from 
our  finished  good  warehouse  close  to  the 
date  code  tested  by  SGS  U.S.  testing.  Exact 
matches  of  the  date  code  could  not  be  found. 
Samples  of  a  close  date  code  were  then  tested 
at  the  following  independent  test  labs: 
Indiana  Mills  (IMMI).  Magill,  ACW.  and 
Elizabeth  Webbing  Mills.  The  test  results 
yielded  a  variety  of  results  from  56  to  88 
percent  of  unabraded  strength.  A  follow  up 
of  the  test  results  revealed  differences  in  test 
set-ups  and  test  equipment. 

Concurrently,  Evenflo  conducted  sled 
testing  of  abraded  and  unabraded  tethers  at 
Veridian  to  determine  if  [there]  was  a  safety 
concern  with  the  tethers  in  use  in  the  field. 
All  test  results  shared  the  same  basic 
performance  for  abraded  and  unabraded 
tethers.  The  testing  demonstrated  at  least  a  90 
percent  margin  on  tensile  strength  after 
abrasion  (mean  tensile  strength  after  abrasion 
is  3.101  pounds  and  the  maximum  tensile 
load  in  sled  testing  was  1.616  pounds). 
According  to  Evenflo.  the  sled  test  results 
clearly  demonstrate  that  there  were  no 
potential  safety  issues  associated  with 
abraded  or  unabraded  tethefs  on  the  child 
restraint  systems,  and  that  there  is  more  than 
an  adequate  margin  of  safety  to  protect 
against  failures  during  reasonably  expected 
usage. 
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Elizabeth  Webbing  Mills  discovered  an 
error  in  the  manufacture  of  its  test 
equipment.  An  angle  specified  for  85  degrees 
on  the  equipment  was  actually  built  to  90 
degrees.  Testing  with  the  correct  angle 
revealed  a  significant  effect  on  the  webbing 
Evenflo  used  but  not  on  the  webbing  used  by 
Evenflo's  competitors. 

To  verify  and  understand  this  effect. 
Evenflo  performed  a  multi-factor  factorial 
design  of  experiment.  The  design  of 
experiment  confirmed  the  effect  of  Evenflo's 
webbing  material  relative  to  other  lether 
material  and  the  percent  unabraded  test,  but 
also  identified  a  test  set-up  within  KMVSS 
No.  2i;5  and  FMVSS  No.  209  that  would 
vield  potentially  passing  results.  A  question 
of  what  was  the  proper  test  weight.  1.3  or 
2.;i3  Kg.  to  use  in  the  testing  process  was 
identified. 

Evenflo  then  requested  an  official 
interpretation  from  NHTSA  as  to  the  correct 
test  weight  to  be  used.  A  verification  test  was 
conducted  to  confirm  the  test  set-up 
identified  by  the  multi-factor  factorial  design 
of  experiment.  On  lune  19.  2000.  the  testing 
did  not  reveal  an  acceptable  pass  rate  and  as 
a  result  Evenflo  has  stopped  manufacture  and 
shipment  of  child  restraint  systems  using  this 
Elizabeth  Webbing  Mills  style  of  webbing 
and  is  filing  this  section  573.  non-compliance 
information  report." 

Under  49  U.S.C.  30118(d)  and 
30120(h).  NHTSA  may  exempt 
manufacturers  from  the  Act's 
notification  and  remedy  requirements 
when  it  determines  that  a 
noncompliance  is  inconsequential  to 
motor  vehicle  safety.  Evenflo  states  that 
it  believes  that  the  noncompliance  here 
should  be  found  to  be  inconsequential 
because  the  products  meet  the  intent  of 
the  FMVSS  No.  209  and  FMVSS  No.  213 
performance  requirements.  Evenflo  also 
stated  that  its  testing  has  established 
that  even  in  the  severely  abraded 
condition,  child  restraints  with  this 
tether  webbing,  which  was 
manufactured  by  Elizabeth  Webbing 
Mills  (EWM),  pass  dynamic  sled  testing 
with  over  a  90  percent  strength  safety 
margin.  Finally,  Evenflo  asserts  that  the 
EWM  webbing  tethers  are  stronger 
before  abrasion  than  the  tethers  of  other 
major  U.S.  child  restraint 
manufacturers.  Only  when  the  EWM 
webbing  tethers  are  severely  abraded  is 
their  strength  reduced  to  that  of  the 
competitors'  tethers.  This  accounts  for 
the  EWM  webbing  tethers' 
noncompliance  with  the  75  percent 
strength  retention  requirement,  but, 
according  to  Evenflo,  it  has  no  effect  on 
the  safety  of  the  EWM  webbing  tethers 
in  real  world  use. 

The  agency  has  reviewed  Evenflo's 
application,  analyzed  Office  of  Vehicle 
Safety  Compliance's  (OVSC)  data,  and 
other  data  pertaining  to  breaking 
strength  and  abrasion  of  webbing  used 
in  child  restraint  systems  and  adult  seat 


beh  assemblies.  The  agency  also 
evaluated  child  restraint  data  obtained 
in  the  2001  New  Car  Assessment 
Program  (NCAP).  and  Transport 
Canada's  dynamic  and  static  load 
distributions  data  on  tether  anchorages 
and  hooks.'  Results  of  this  analysis 
show  that  the  Evenflo  dynamic  tests  at 
Veridian  produced  tether  loading 
consistent  with  measured  tether  loads  in 
agencv  testing.  Based  on  its  analysis,  the 
agencv  has  determined  that  the  webbing 
used  in  Evenflo's  child  restraints 
achieved  the  performance  previously 
specified  in  FMVSS  No.  209  and 
FMVSS  No.  213  during  1971-1979  fur 
webbing  in  the  unabraded  condition 
and  after  abrasion  conditioning. 

Furthermore,  the  agencv  notes  that 
from  1971  to  1979.  FMVSS  No.  213  was 
"Child  Seating  Systems,"  and  Type  3 
seat  belt  assembly  minimum  breaking 
strength  requirements  were  used  to 
determine  compliance  for  resistance  to 
abrasion.  During  that  period,  the 
minimum  breaking  strength  for  a  Type 
3  belt  for  webbing  connecting  pelvic 
and  upper  torso  restraints  to  attachment 
hardware  when  the  assembly  had  a 
single  webbing  connection  was  17,793 
N.  The  minimum  value  after  abrasion 
was  75%  of  this  value,  or  13.345  N. 
Evenflo's  EWM  unabraded  tether 
webbing  strength  of  20.426  N.  and  the 
EWM  abraded  strength  of  13.706  N.  both 
surpass  the  previous  requirements  for 
Type  3  webbing. 

For  these  reasons,  the  agency  has 
decided  that  Evenflo  has  met  its  burden 
of  persuasion  that  the  noncompliance  at 
issue  is  inconsequential  to  safety  and  its 
application  is  granted.  Accordingly. 
Evenflo  is  hereby  exempted  from  the 
notification  and  remedv  provisions  of 
49  U.S.C.  sections  30118  and  30120. 

NHTSA  believes  that  the  absence  of 
minimum  breaking  strength 
requirements  for  unabraded  webbing  in 
child  restraint  svstems  in  the  current 
version  of  FMVSS  No.  213  is 
inappropriate.  We  plan  to  initiate 
rulemaking  to  amend  FMVSS  No.  213  to 
require  a  minimum  breaking  strength  for 
webbing  used  in  child  restraint  systems. 
The  breaking  strength  requirements  are 
needed  to  ensure  that  all  child  restraints 
being  introduced  into  the  market  have 
adequate  webbing  strength  to  provide 
child  safety  protection  over  their 
lifetime. 

Authority:  49  U.S.C.  30118(d)  and 
30120(h);  delegations  of  authority  at  49  CFR 
1.50  and  501.8. 


Issued  on  April  25.  2002. 
Stephen  R.  Kratzke, 

Associatf'  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc .  n2-10fi47  Filed  4-30-02;  8:45  ami 

BILLING  CODE  491 0-5^^ 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34194] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company-Trackage  Rights 
Exemption— Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  temporary  overhead 
trackage  rights  to  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  from  UP's  milepost 
2.3  in  Omaha.  NE,  to  milepost  76.0  in 
Sioux  City.  lA.  for  a  distance  of  73.7 
miles.' 

The  transaction  was  scheduled  to  be 
consummated  on  April  15.  2002.  The 
temporary  trackage  rights  will  allow 
BNSF  to  bridge  its  train  service  over  the 
I'P  line  while  BNSF's  main  line  is  out 
of  sen'ice  due  to  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  S'orfolk  and 
Western  Ry  Co.— Trackage  Rights— BN. 
354  I.C.C.'eOS  (1978).  as  modified  in 
Mendocino  Const  Rv..  Inc.— Lease  and 
Operate.  360  l.C.C.  653  (1980) 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
mav  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34194.  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit.  1925  K  Street.  NW,, 
Washington.  DC  20423-0001   In 
addition,  one  copy  of  each  pleading 
must  be  sen'ed  on  Michael  E.  Roper. 
Senior  General  Attorney.  The 
Burlington  Northern  and  Santa  Fe 
Railwav  Companv.  P.O.  Box  961039. 
Fort  Worth.  TX  76161-0039. 


'  Docket  No.  NHTSA-1999-6160-19. 


'  On  .^pril  10.  2002.  BNSF  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  34194  (Sub- 
No.  1).  The  Burlington  Sorthern  and  Santa  Fp 
Fcilwav  Company— Trackage  Rights  Exemption— 
I  'nion  Pacific  Railroad  Company,  wherein  BNSF 
requests  that  the  Board  permit  the  proposed 
temporary  overhead  trackage  rights  arrangement 
described  in  the  present  proceeding  to  expire  on 
April  30.  2002.  That  petition  will  be  addressed  by 
the  Board  in  a  separate  decision. 
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Board  decisions  and  notices  are 
available  on  our  website  at 
H-ww.stb. dot.gov. 

Decided:  .\pril  25.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretan: 

[FR  Doc.  02-10753  Filed  4-30-02;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMEffT  OF  THE  TREASURY 

Customs  Service 

First  Phase  of  Automated  Commercial 
Environment  (ACE):  Announcement  of 
a  National  Customs  Automation 
Program  Test  for  the  ACE  Account 
Portal 

AGENCY:  Customs  Service,  Treasur\ . 
ACTION:  General  notice. 

SUMMARY:  This  document  announces 
Customs  plan  to  conduct  a  National 
Customs  Automation  Program  test  of  the 
first  phase  of  the  Automated 
Commercial  Environment.  This  test  will 
allow  importers  and  authorized  parties 
to  access  their  Customs  data  via  a  web- 
based  Account  Portal.  This  test  is  the 
first  step  toward  the  full  electronic 
processing  of  conmiercial  importations 
in  the  Automated  Commercial 
Environment  with  a  focus  on  defining 
and  establishing  the  importer's  account 
structure.  Customs  plans  to  initially 
accept  approximately  forty  importer 
accounts  for  participation  in  this  test, 
and  may  expand  the  universe  of 
participants  during  the  test.  This  notice 
provides  a  description  of  the  test, 
outlines  the  development  and 
evaluation  methodolog\'  to  be  used,  sets 
forth  the  eligibility  requirements  for 
participation,  invites  public  comment 
on  any  aspect  of  the  planned  test,  and 
opens  the  application  period  for 
participation. 

EFFECTIVE  DATES:  The  test  will 
commence  no  earlier  than  October  28, 
2002.  The  test  will  run  for 
approximately  two  years  and  may  be 
extended  or  modified.  Comments 
concerning  this  notice  and  all  aspects  of 
the  announced  test  may  be  submitted  at 
any  time.  Applications  may  also  be 
submitted  at  any  time;  however,  in 
order  to  be  eligible  as  one  of  the  initial 
participants,  applications  must  be 
received  by  June  1,  2002. 
ADDRESSES:  Written  comments 
regarding  this  notice  may  be  submitted 
to  Ms.  Hedwig  Lock  at  U.S.  Customs 
Service.  2850  Eisenhower  Ave. — First 
Floor.  Alexandria,  Virginia  22314; 


e:mail  address: 

eisenhower@customs.  treas.gov;  FAX 
number:  (703)  329-5235.  Applications 
to  participate  will  only  be  accepted  via 
e:mail  sent  to 
eisenbovver@customs.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Hedwig  Lock.  U.S.  Customs  Service. 
Office  of  Field  Operations,  Trade 
Programs.  Commercial  Compliance, 
Account  Management;  Tel.  (703)  317- 
3657;  e:mail  address: 
eisenhower@customs.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Customs  Modernization  Program 
has  been  created  to  improve  efficiency, 
increase  effectiveness,  and  reduce  costs 
for  Customs  and  all  of  its  communities 
of  interest.  The  ability  to  meet  these 
objectives  depends  heavily  on 
successfully  modernizing  Customs 
business  functions  and  the  information 
technology  that  supports  those 
hmctions. 

The  initial  thrust  of  the  Customs 
Modernization  Program  focuses  on 
Trade  Compliance  and  the  development 
of  the  Automated  Commercial 
Environment  (ACE)  through  the 
National  Customs  Automation  Program 
(NCAP).  ACE  is  not  only  a  replacement 
system  for  the  Automated  Commercial 
System  (ACS);  it  is  an  effort  to 
streamline  business  processes  to 
facilitate  the  growth  in  trade  and  foster 
participation  in  globed  commerce,  while 
ensuring  compliance  with  U.S.  laws  and 
regulations. 

The  ACE  development  strategy 
consists  of  partitioning  ACE  into  four 
major  increments.  Each  increment, 
while  individually  achieving  critical 
business  needs,  also  lays  the  foundation 
for  subsequent  increments.  This  test 
will  be  part  of  the  first  phase  of  ACE. 

This  test  is  the  first  step  towards 
changing  the  way  that  the  world 
interacts  with  U.S.  Customs.  This  test 
will  allow  account  holders  to  view- 
integrated  data  for  their  account 
information  from  multiple  system 
sources.  It  will  enable  Customs  and 
account  holders  to  interact  via  newly 
created  account  portals.  This  test 
accommodates  both  Customs  and  the 
trade.  The  Account  Portal  has  the  ability 
to  access,  manage  and  disseminate 
information  in  an  efficient  and  secure 
maimer.  As  an  example,  when  a  trade 
participant  enters  ACE.  the  Account 
Portal  will  present  data  specific  to  that 
participant's  account  transactions. 

Participants  in  this  test  will 
eventually  have  the  opportunity  to  use 
the  account  management  functions  such 
as  account  access  to  their  profile  and 


transactional  data  via  the  web  portal. 
Eventually  the  account  owner  will  also 
have  the  option  to  delegate  portal 
access.  In  the  initial  phase  of  the  test 
program  participants  will  only  have 
access  to  static  data  and  basic  account 
profile  information  necessar\'  to 
establish  an  account.  In  the  later  stages 
of  the  test  participants  will  have  access 
to  more  extensive  operational 
transaction  data  through  the  web  portal. 

This  test  will  be  delivered  in  a  phased 
approach,  with  primary  deployment 
scheduled  for  no  earlier  than  October 
28,  2002.  The  timeline  for  ACE  is 
subject  to  change  based  on  funding  and 
technical  requirements.  Future  phases 
of  the  Automated  Commercial 
Environment  (ACE)  will  be  developed 
and  deployed  throughout  the  ACE 
development  period,  for  use  by  the  trade 
and  Customs  personnel  selected  to  test 
the  Account  Portal. 

Customs  plans  to  select 
approximately  forty  importer  accounts 
from  the  list  of  qualified  applicants  for 
the  initial  deployment  of  this  test.  A, 
primary  benefit  for  the  initial 
participants  will  be  an  early  opportunity 
to  provide  direct  input  into  the  initial 
design  of  the  Account  Portal.  Additional 
participants  may  be  selected  throughout 
the  duration  of  this  test. 

Eligibility  Criteria 

To  be  eligible  for  participation  in  this 
test,  an  importer  must: 

1 .  Participate  in  the  Customs  Trade 
Partnership  Against  Terrorism  (C- 
TPAT).  C-TPAT  is  a  joint  government- 
business  initiative  to  build  cooperative 
relationships  that  strengthen  overall 
supply  chain  and  border  security.  For 
further  information,  please  refer  to  the 
Customs  website  at  http:// 
wi\'w.customs.gov/enforcem;  and 

2.  Have  the  ability  to  connect  to  the 
Internet. 

Customs  expects  to  select  a  broad 
range  of  importers  representing  various 
industries.  Applications  will  be 
considered  from  all  volunteers; 
however,  priority'  consideration  for 
selection  of  the  initial  participants  will 
be  given  to: 

1.  Importers  that  use  carriers  that 
participate  in  the  Customs  Industry 
Partnership  Programs  (IPP).  IPP  consists 
of  several  partnership  programs  that  aim 
to  engage  the  trade  community  in  a 
cooperative  relationship  with  Customs 
in  the  war  on  drugs  and  terrorism,  such 
as  the  Carrier  Initiative  Program  and  the 
Business  Anti-Smuggling  Coalition.  For 
further  information  on  Industry 
PeUlnership  Programs,  please  refer  to  the 
Customs  website  at  http:// 
iVH'w.customs.gov/enforcem:  and 
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2.  Importers  who  have  participated  in 
the  Account  Management  Program  for  at 
least  one  year  and  who  are  managed  by 
a  full-time  Account  Manager. 

Application  Process 

Each  application  for  participation  in 
this  test  must  include  the  following 
information: 

1.  Importer  name, 

2.  Unique  importer  number  (e.g.,  SSN, 
EIN,  Customs  Assigned  Importer  #, 

DUNS  #), 

3.  Statement  certifying  participation 

in  C-TPAT,  and 

4.  Statement  certifying  the  capability 
to  coimect  to  the  Internet. 

In  order  to  be  eligible  as  one  of  the 
initial  participants,  completed 
applications  must  be  received  by  June  1, 
2002.  Applicants  will  be  notified  by 
Customs  of  the  status  of  their 
application,  whether  it  is  held  pending 
further  expansion  or  accepted  for  initial 
participation.  An  applicant  who  does 
not  meet  the  eligibility  criteria  or  who 
provides  an  incomplete  application  will 
be  notified  and  given  the  opportunity  to 
resubmit  their  application. 

Upon  selection  into  the  test.  Customs 
may  request  additional  information  for 
the  account  profile.  Participants  incur  a 
continuing  obligation  to  provide 
Customs  with  any  updates  or  changes  to 
the  information  they  submit.  All  data 
submitted  and  entered  into  the  Account 
Portal  is  subject  to  the  Trade  Secrets  Act 
(18  U.S. C.  1905)  and  is  considered 
confidential  and  subject  to  the 
appropriate  levels  of  governmental 
control  and  protection.  While  the  test  is 
scheduled  to  begin  October  28,  2002, 
participation  in  this  test  may  be  delayed 
due  to  funding  and  technological 
constraints.  Future  phases  of  ACE  may 
also  be  tested;  however,  the  eligibility 
criteria  may  differ  from  the  criteria 
listed  in  this  notice.  Acceptance  into 
this  test  does  not  guarantee  eligibility 
for,  or  acceptance  into  future  technical 
tests. 

Each  participant  will  designate  one 
person  as  the  account  owner  for  the 
company's  portal  accoimt  information. 
The  account  owner  will  be  responsible 
for  safeguarding  the  company's  portal 
account  information,  controlling  all 
disclosures  of  that  information  to 
authorized  persons,  authorizing  user 
access  to  the  Account  Portal  and 
ensxu-ing  that  access  to  the  company's 
portal  account  information  by 
authorized  persons  is  strictly  controlled 

Authorization  for  the  Test 

Pursuant  to  Customs  Modernization 
provisions  in  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
Pub.  L.  103-182,  107  Stat.  2057.  2170 


(December  8,  1993),  Customs  amended 
its  regulations  (19  CFR  chapter  I),  in 
part,  to  enable  the  Commissioner  of 
Customs  to  conduct  limited  test 
programs  or  procedures  designed  to 
evaluate  planned  components  of  the 
National  Customs  Automation  Program 
Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b))  provides 
for  the  testing  of  NCAP  programs  or 
procedures.  See  T.D.  95-21.  This  test  is 
established  pursuant  to  that  regulatorv' 
provision. 

Misconduct  Under  the  Test 

If  a  test  participant  fails  to  follow  the 
terms  and  conditions  of  this  notice,  fails 
to  exercise  reasonable  care  in  the 
execution  of  participant  obligations, 
fails  to  abide  by  applicable  laws  and 
regulations,  misuses  the  Account  Portal, 
engages  in  any  unauthorized  disclosure 
or  access  to  the  Account  Portal,  or 
engages  in  any  activity  which  interferes 
with  the  successful  evaluation  of  the 
new  technology,  the  participant  may  be 
subject  to  civil  and  criminal  penalties, 
administrative  sanctions,  and/or 
suspension  from  this  test.  Any  decision 
proposing  suspension  of  a  participant 
may  be  appealed  in  writing  to  Ms. 
Hedwig  Lock  within  15  days  of  the 
decision  date.  Such  proposed 
suspension  will  apprise  the  participant 
of  the  facts  or  conduct  warranting 
suspension.  Should  the  participant 
appeal  the  notice  of  proposed 
suspension,  the  participant  should 
address  the  facts  or  conduct  charges 
contained  in  the  notice  and  state  how 
compliance  will  be  achieved.  However, 
in  the  case  of  willfulness  or  where 
public  health  interests  or  safety  are 
concerned,  the  suspension  may  be 
effective  immediately. 

Test  Evaluation  Criteria 

To  ensure  adequate  feedback, 
participants  are  required  to  participate 
in  an  evaluation  of  this  test.  Customs 
also  invites  all  interested  parties  to 
comment  on  the  design,  conduct  and 
implementation  of  the  test  at  any  time 
The  final  results  will  be  published  in 
the  Federal  Register  and  the  Customs 
Bulletin  as  required  by  §  101.9(b)  of  the 
Customs  Regulations. 

The  following  evaluation  methods 
and  criteria  have  been  suggested: 

1.  Baseline  measurements  to  be 
established  through  data  analysis. 

2.  Questionnaires  from  both  trade 
participants  and  Customs  addressing 
such  issues  as: 

•  Workload  impact  (workload  shifts/ 
volume,  cycle  times,  etc.1: 

•  Cost  savings  (staff,  interest, 
reduction  in  mailing  costs,  etc.); 


•  Policy  and  procedure 
accommodation: 

•  Trade  compliance  impact; 

•  Problem  resolution; 

•  System  efficiency; 

•  Operational  efficiency; 

•  Other  issues  identified  by  the 
participant  group. 

Dated;  .^pril  26,  2002. 
Bonni  G.  Tischler, 

Ai-i^istant  Commissioner.  Office  of  Field 

Operations 

[FR  Doc.  02-10777  Filed  4-30-02.  8:45  am) 

BILUNG  CODE  4820-03-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Draft  Information  Quality  Guidelines 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments  

SUMMARY:  The  IRS  is  publishing  this 
notice  of  availability  of  its  draft 
Information  Quality  Guidelines  on  the 
agency's  website  at  http://w\*'\*'  irs.gov/ 
newsroom/ ("click"  on  "What's  Hot")  to 
provide  an  opportunity  for  the  public  to 
comment  by  Jime  15,  2002 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  15,  2002,  to 
be  assured  of  consideration 
ADDRESSES:  All  submissions  must  be  in 
writing  or  in  electronic  form.  Please 
send  e-mail  comments  to 
Wayne. E.Wiegand®irs. gov.  or  facsimile 
transmissions  to  FAX  Number  (202) 
622-7153  re:  IRS  Information  Quality 
Guidelines.  Comments  sent  by  mail 
should  be  sent  to:  Internal  Revenue 
Ser\'ice,  1111  Constitution  Avenue. 
NW..  Room  3524,  Washington,  DC 
20224,  ATTN:  Wayne  Wiegand  (Senders 
should  be  aware  that  there  have  been 
some  unpredictable  and  lengthy  delays 
in  postal  deliveries  to  the  Washington, 
DC  area  in  recent  weeks  and  may  prefer 
to  make  electronic  submissions.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Wiegand,  Office  of  the  Deputy 
Commissioner  for  Modernization/Chief 
Information  Officer,  Internal  Revenue 
Ser\'ice,  1111  Constitution  Avenue. 
Room  3524,  Washington.  DC  20224. 
Telephone  (202)  927-4412  or  by  email 
to  \Va\De.E.  \Viegand<airs.gov. 
SUPPLEMENTARY  INFORMATK)N:  On 
Ianuar\-  3.  2002,  0MB  published 
guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  information  disseminated  by 
Federaf  Agencies,  These  guidelines  call 
upon  each  agency  to  develop  a  draft 
report 
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not  later  than  May  1.  2002^  The  IRS  will 
use  these  guidelines  to  develop 
processes  for  disseminating  quality 
information.  The  guidelines  apph  to 
information  disseminated  to  the  publir 
in  any  medium  including  textual, 
graphic,  narrative,  numerical,  or 


audiin-isual  forms.  This  means 
information  that  the  IRS  posts  to  the 
Internet  as  well  as  sponsored 
distribution  of  information  to  the 
public,  Thev  do  not  apply  to  opinions 
or  hvperlinks  to  information  that  others 
disseminate. 


Dated;  April  26.  2002. 
Wayne  Wiegand, 

Staff  Advi<:or.  Modernization  &  Information 
Technology  Serxices. 

[FR  Dot:,  02-10780  Filed  4-.30-O2;  8:4.t  ami 
BILUNG  CODE  4830-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Ru'e,  Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Otiice  of  the  Federal 
Regfster  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[CC  Docket  No.  01-150:  FCC  02-78] 

Implementation  of  Further 
Streamlining  Measures  for  Domestic 
Section  214  Authorizations 

Correction 

In  rule  document  02-9101  beginning 
on  page  18827.  in  the  issue  of 
Wednesday.  April  17,  2002.  make  the 
following  corrections: 

§  63.03    [Corrected] 

1.  On  page  18831.  in  the  second 
column,  in  §  63.03,  "paragraph  (b)(2)i 
should  read  ■•(b)(2)(i)". 

2.  On  page  18831.  in  the  same 
column,  in  §  63.03,  "paragraph  (b)(2)ii" 
should  read"  (b)(2)(ii)". 

3.  On  page  18831 .  in  the  same 
column,  in  the  same  section,  paragraph 
(b)(2)iii"  should  read  "  (b)(2){iii)". 

IFR  Doc.  C2-9101  Filed  4-30-02;  8:45  ami 
BILLING  CODE  150&-01-D 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  2001-CE-47-AD:  Amendment 
39-12709;  AD  2002-08-02] 

RIN2129-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Inc.  Models  SA226  and  SA227 
Series  Airplanes 

Correction 

In  rule  document  02-9574  beginning 
on  page  19327  in  the  issue  of  Frida\ . 
April  19.  2002.  make  the  following 
corrections: 

§39.13    [Corrected] 

1.  On  page  19329.  *?39  13.  m  the  table, 
under  the  column.  "Compliance",  in  the 
third  paragraph,  in  the  fifth  and  sixth 
lines,  "(the  effective  date  ni  AD  2001- 
20-154)"  should  read  "(the  effective 
date  of  AD  2001-20-14) '. 

2.  On  page  19329.  §39.13.  in  the  sanu' 
table,  under  the  column.  "Procedures", 
in  the  first  paragraph,  in  the  seventh 
line,  "paragraph  (i)  of  number  (P/N)  this 
AD."  should  read  "paragraph  (il  of  this 

AD". 

3.  On  page  19329,  in  the  same  section 
in  the  same  table,  under  the  same 
column,  in  the  third  paragraph,  in  the 
third  line.  "226-26-SA226-003"  should 
read  "226-26-003". 

IFR  Dot:.  C2-9574  Filed  4-30-02;  8:45  am) 

BILLING  CODE  1505-01-0 

New  Exemptions 


[Summary  Notice  No.  PE-2002-21] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received 

Correction 

hi  notice  documint  02-"4h4 
appearing  on  page  15000  in  the  issue  of 
Thursday.  March  28.  2002.  make  the 
following  corrections: 

1.  In  the  third  mlumn.  under 
"Deicnptiiui  i.n  Rehtl  Sought  ".  in  the 
third  line    five'   should  read  "three  ". 

2.  In  the  same  column,  also  under 
"Description  of  Relief  Sought:",  in  the 
fifth  line  "747"  should  read  "767  ". 

:FR  Dr«    n2-7484  Filed  4-30-02;  8:45  am] 
BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemtions 

Correction 

In  notice  document  02-9413 
beginning  on  page  19313  in  the  issue  of 
Thursday.  April  IB.  2002,  the  table  is 
corrected  to  read  as  set  forth  below: 


Application 
No. 


Docket  No 


Applicant 


Regulation(si  affected 


Nature  of  exemption  thereof 


12966-N 


22967-N 


12969-N 


12970-N 


Scientific  Cylinder  Cor- 
poration, Englewood. 
CO 


49  CFR  (e)(8)   (eidSKvi' 
and  (e)(l9) 
173, 34(e)(1),  {e)(3), 
(e)(5),  (e)(6)  (e)(7). 


Reilly  Industnes,  Inc    Indi-     49  CFR  172  446, 
anapolis,  IN,  172,560.  173.213. 


Arrowhead  Industnal 
Services  Inc  ,  Graham, 
NO. 


IMR  Corporation  Tulsa, 
OK 


49  CFR  173  301(h), 
173.302.  173  306(d)(3). 


49  CFR  172.202(a)(1) 


To  authorize  the  transportation  In  commerce  of 
D0T-3AL  cyciinders  manu<actured  from  6351 
alloy  whicn  have  been  examined  by  ultrasonic  in- 
spection in  lieu  of  the  mternai  visuai  lest  i modes 
1.  2.  3  4) 

To  authorize  the  transportation  m  comme'ce  ol 
fused  solio  coal  ta'  enamel' m  non-DOT  specifica- 
tion open-top  or  closed-top  S'tt  proo*  'neta^  pacK- 
agings  when  the  amounts  meet  c  exceed  tne  re- 
portable quantity   (modes  1    2   3> 

To  authonze  the  transportation  m  commerce  ot  non- 
DOT  specification  cydmoers  containing  Division 
2  2  material  overpacked  m  strong  outside  pack- 
aging for  transporting  to  remote  test  sites  rnoae 
1  i 

To  authonze  the  transportation  m  commerce  of  lim- 
ited quantities  of  hazardous  material  A-tf^  a'ter- 
native  shipping  name  on  shipping  papers    (mode 
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Application 
No 


Docket  No 


12972-N 


12978-N 


12979-N 


12982-N 


New  Exemptions — Continued 


Applicant 


Voltaix   Inc    North 
Branch,  NJ 


Genesis  Environmental, 
Ltd    McKeesport  PA 


Medical  Microwave   inc  , 
Livinglon    NJ 

Fieener   Ames 


Regulation(s)  affected 


Nature  of  exemption  thereof 


49  CFR  173  301  (j)  [  To  aufhonze  the  transportation  in  comnnerce  of  non- 

DOT  specification  cylinders  for  export  containing 
various  compressed  gases  without  pressure  relief 
devices,  (modes  1.  3) 

8(b)  I  To  authorize  the  transportation  in  commerce  of  solid 
regulated  medical  waste  in  non-DOT  specification 
packaging  consisting  of  a  bulk  outer  packaging 
and  a  non-bulk  inner  packaging  (mode  1) 

8(b)  I  To  authorize  the  transportation  in  commerce  of  solid 
regulated  medical  waste  in  non-DOT  specification 
packaging  consisting  of  a  bulk  outer  packaging 
and  a  non-bulk  inner  packaging,  (mode  1 ) 
To  authorize  the  transportation  in  commerce  of  Divi- 
sion 1.1  explosives,  which  are  forbidden  for  ship- 
ment by  passenger-carrying  aircraft  to  remote 
areas  when  no  other  means  of  transportation  is 
available,  (mode  5) 


49  CFR  172,101  Col 
&  8(c),  173.197, 


49  CFR  172,101  Col. 
&  8(c),  173  197, 

49  CFR  175  320   


[FR  Doc.  C2-9413  Filed  4-30-02:  845  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  5^1 

Federal  Motor  Vehicle  Safety  Standards; 

Child  Restraint  Systems:  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-02-11707] 

RIN2127-AI34 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highwav  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  a 
number  of  revisions  to  the  Federal 
safety  standard  for  child  restraint 
systems,  including  proposals  for 
incorporating  improved  test  dummies 
and  updated  procedures  used  to  test 
child  restraints,  new  or  revised  injur}' 
criteria  to  assess  the  dynamic 
performance  of  child  restraints,  and 
extension  of  the  standard  to  apply  it  to 
child  restraints  recommended  for  use  by 
children  up  to  65  pounds.  This  action 
is  intended  to  make  child  restraints 
even  more  effective  in  protecting 
children  from  the  risk  of  death  or 
serious  injury  in  motor  vehicle  crashes. 
This  proposal  is  being  issued  in 
response  to  the  Transportation  Recall 
Enhancement.  Accountability  and 
Documentation  Act  of  2000.  which 
directed  NHTSA  to  initiate  a  rulemaking 
proceeding  for  the  purpose  of  improving 
the  safety  of  child  restraints. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  luly  1.  2002. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  Street,  SVV.,  Washington,  DC, 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
Web  site  at  http://dms.clot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
view  instructions  for  filing  your 
comments  electronically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  the  docket  number  of 
this  document.  You  may  call  Docket 
Management  at  202-366-9324.  You  may 
visit  the  Docket  from  10:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  mav  call  Mike 
Huntley  of  the  NHTSA  Office  of 
Crashworthiness  Standards,  at  202-366- 
0029. 


For  legal  issues,  vou  mav  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SVV,  Washington.  DC.  20590. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Executive  Summary 

II.  Background 

III.  Existing  Requirements  of  Standard  No. 

21.1 

IV.  ANPRM  on  Side  Impact  Protection 

V.  Agency  Proposals 

a.  Updated  Bench  Seat 

1.  Introduction 

2.  Posl-TREAD  Rulemaking  Support 
Program 

.1.  Features  That  Should  Bt;  Changed 
i.  Bottom  Seat  Cushion  .Angju 
ii.  Seal  Back  Angle 
iii.  Seat  Belt  Anchors 
iv.  Fixed  Seat  Back 

4.  Features  That  Need  Not  Be  Changed 
i.  Bottom  Seat  Cushion  Length 

ii.  Seal  Bat:k  Height 
iii.  Test  Benc;h  Floor 

5.  What  About  Cushion  Stiffness? 

b.  Crash  Pulse 

1.  The  Current  Crash  Pulse 

2.  The  Crash  Pulse  Is  Not  Overly  Severe 

3.  Adjusting  the  Corridors  of  the  Pulse 

c.  Improved  Child  iHst  Dummies 

1.  CRABl.  Hybrid  111  Dummies 
i.  Replacing  Current  Dummies 

ii.  Retaining  the  Criteria  Used  to  Determine 
Which  Dummy  Is  Used  in  Compliance 
Tests 

iii.  Conditioning  the  Dummies 

2.  Using  A  Weighted  ti-Year-Old  Dummy 

i.  Development  of  the  10-Year-Oid  Dummy 

Is  a  Long-Term  Measure 
ii.  A  Weighted  6-Year-Old  Dummy  Is  a 

Feasible  Short-Term  Alternative 

d.  Expanding  The  Applicability  Of  the 
Standard  to  65  Lb 

e.  New  Or  Revised  Injury  Criteria 

1.  Scaled  Injury  Criteria 
i.  Head  Injury 

A.  Should  hie  Duration  Be  Limited  To  15 
Milliseconds? 

B.  Test  Data 

Ii.  Thoracic  Injury 

A.  Chest  Acceleration 

B.  Chest  Deflection 

C.  Weighted  6-Year-Old  Dummy 

D.  Test  Data 
iii.  Neck  Injury 

iv.  Tabulated  Data' 

2.  Static  Testing  Criteria 

VI.  Proposed  Effective  Dates 

VII.  Child  Passenger  Safety  Plan  and  Other 
Issues  of  the  TREAD  Act 

a.  Comments  on  Possible  Rulemaking 

b.  Rear-Impact  Test 

c.  Child  Restraints  in  NCAP  Tests 

VIII.  Rulemaking  .'\nalyses  and  Notices 

a.  Executive  Order  1286fi  (Regulatorv 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

b.  Regulatory  Flexibility  Act 

c.  Executive  Order  1.3132  (Federalism) 

d.  Unfunded  Mandates  Reform  Act 


e.  National  Environmental  Policy  Act 

f.  Executive  Order  12778  ((^ivil  Justice 
Reform) 

g.  Plain  Language 

h.  Paperwork  Reduction  .'\ct 
i.  National  Technology  Transfer  and 
.Advanc  ement  Act 
I.\.  Suhniissit)n  of  Comments 

I.  Executive  Summary 

This  document  proposes  a  number  of 
revisions  to  Federal  Motor  Vehicle 
Safety  Standard  No.  213,  "Child 
Restraint  Systems"  (49  CFR  571.213). 
The  proposed  revisions  would 
incorporate  five  elements  into  the 
standard:  (a)  An  updated  bench  seat 
used  to  dynamically  test  add-on  child 
restraint  systems:  (b)  a  sled  pulse  that 
provides  a  wider  test  corridor;  (c) 
improved  child  test  dummies:  (d) 
expanded  applicability  to  child  restraint 
systems  recommended  for  use  by 
children  weighing  up  to  65  pounds:  and 
(e)  new  or  revised  injury  criteria  to 
assess  the  dynamic  performance  of  child 
restraints.  This  proposal  follows  up  on 
the  agency's  announcement  in  its 
November  2000  Draft  Child  Restraint 
Systems  Safety  Plan  (Docket  NHTSA- 
7938)  that  the  agency  will  be 
undertaking  rulemaking  on  these  and 
other  elements  of  Standard  No.  213  (65 
FR  70687;  November  27.  2000).  The 
proposal  is  also  issued  in  response  to 
the  mandate  in  the  Transportation 
Recall  Enhancement,  Accountability 
and  Documentation  Act  (the  TREAD 
Act)  (November  1,  2000.  Pub.  L.  106- 
414,  114  Stat.  1800)  to  initiate  a 
rulemaking  for  the  purpose  of 
improving  the  safety  of  child  restraints. 

Section  14(a)  of  tfie  TREAD  Act 
mandates  that  the  agency  "initiate  a 
rulemaking  for  the  purpose  of 
improving  the  safety  of  child  restraints, 
including  minimizing  head  injuries 
from  side  impact  collisions."  Section 
14(b)  identifies  specific  elements  that 
the  agency  must  consider  in  its 
rulemaking.  The  Act  gives  the  agency 
substantial  discretion  over  the  decision 
whether  to  issue  a  final  rule  on  the 
specific  elements.  Section  14(c) 
specifies  that  if  the  agency  does  not 
incorporate  any  element  described  in 
section  14(b)  in  a  final  rule,  the  agency 
shall  explain  in  a  report  to  Congress  the 
reasons  for  not  incorporating  the 
element  in  a  final  rule. 

In  response  to  section  14,  the  agency 
comprehensively  examined  possible 
ways  of  revising  and  updating  its  child 
restraint  standard.  Today's  proposal  is 
substantially  based  on  a  combination  of 
pre-  and  post-TREAD  Act  agency 
activities,  including  extensive  testing  of 
child  restraints  and  dummies  by 
NHTSA's  Vehicle  Research  &  Test 
Center  and  by  the  agency  in  its  New  Car 
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Assessment  Program,  and  on 
evaluations  of  vehicle  seat  assemblies 
and  pulses.  The  proposal  is  also  based 
on  data  analysis,  as  well  as  agency 
review  of  existing  global  research  papers 
and  international  standards.  We  have 
also  taken  into  consideration 
submissions  by  the  public  in  response 
to  the  agency's  Safety  Plan  and  sought 
an  e.xchange  of  ideas  with  child  restraint 
manufacturers  as  to  the  research  being 
conducted  in  response  to  the  TREAD 
Act,  meeting  with  them  in  February 
2001 .  There  are  a  number  of  technical 
reports  in  the  docket  to  which  this 
NPR.M  will  refer  to  from  time  to  time  in 
support  of  the  proposals. 

In  an  advance  notice  of  proposed 
rulemaking  published  concurrently  with 
today's  document,  we  are  seeking  public 
comments  on  the  agency's  work  on 
developing  a  possible  side  impact 
protection  standard  for  child  restraint 
systems  and  on  possible  refinements  to 
the  approach  we  have  taken  thus  far.  In 
its  review  of  the  child  restraint 
standard.  NHTSA  placed  particular 
emphasis  on  improving  the  ability  of 
child  restraints  to  provide  protection  in 
side  impact  crashes.  Although  we  have 
conducted  extensive  testing  and 
analysis  over  the  past  year  aimed  at 
providing  additional  side  impact 
protection  for  children  in  child 
restraints,  there  are  many  unknowns. 
We  seek  comment  on  the  suitability  of 
the  test  procedures  we  are  considering, 
on  appropriate  injury  criteria  for 
children  in  side  impacts,  on  cost 
beneficial  countermeasures.  and  on 
other  issues.  The  agency  anticipates  that 
comments  to  the  advance  notice  will 
help  us  assess  the  benefits  and  costs  of 
a  side  impact  rulemaking,  which  will 
help  us  decide  whether  to  issue  a  notice 
of  proposed  rulemaking  in  the  near 
future  and/or  identif\-  the  work  that 
needs  to  be  done. 

The  proposed  updates  to  the  seat 
assembly  are  based  on  studies  that 
NHTSA  contracted  to  have  done  in 
response  to  the  TREAD  Act.  This  NPRM 
proposes  the  following  changes:  the  seat 
bottom  cushion  angle  would  be 
increased  from  8  degrees  off  horizontal 
to  15  degrees;  the  seat  back  cushion 
angle  would  be  increased  from  15 
degrees  off  the  vertical  to  22  degrees:  the 
spacing  betw-een  the  anchors  of  the  lap 
belt  would  be  increased  from  222 
millimeters  (mm)  to  392  mm  in  the 
center  seating  position  and  from  356 
mm  to  472  mm  in  the  outboard  seating 
positions;  and  the  seat  back  of  the  seat 
assembly  would  be  changed,  from  a 
flexible  seat  back  to  one  that  is  fixed,  to 
represent  a  typical  rear  seat  in  a 
passenger  car. 


The  proposed  changes  to  the  sled 
pulse  are  based  on  studies  conducted  in 
response  to  the  TREAD  Act.  We  prf)pose 
to  widen  the  test  corridor  to  make  it 
easier  for  more  test  facilities  to 
reproduce.  The  wider  corridor  extends 
the  pulse  from  80  milliseconds  (ms)  to 
approximately  90  ms  in  duration.  The 
expanded  corridor  would  not  reduce  the 
stringency  of  the  test,  and  would  also 
make  it  easier  to  conduct  compliance 
tests  at  speeds  closer  to  30  mph. 

This  document  proposes  two 
initiatives  toward  enhancing  the  use  of 
test  dummies  in  the  evaluation  of  child 
restraints  under  Standard  No.  213. 
NHTSA  proposes  to  replace  some  of  the 
existing  dummies  with  the  new  12- 
month-old  Child  Restraint  Air  Bag 
Interaction  (CR.-\BI)  dummy,  and  the 
state-of-the  art  Hybrid  III  3-  and  fi-year- 
old  dummies.  NHTSA  also  proposes 
testing  child  restraints  for  oldor  children 
with  a  weighted  6-year-old  dummy  (  i.e. 
a  Hybrid  UI  6-year-old  dummy  to  which 
weights  have  been  added).  The  tntal 
weight  of  the  dummy  would  be  62  lb. 
The  weighted  dummy  would  be  used  to 
test  child  restraints  that  are 
recommended  for  children  weighing  50 
to  65  lb,  and  is  yiewed  as  an  interim 
measure  until  such  time  as  the  Hybrid 
III  10-year-old  dummy  becomes 
available. 

The  proposal  to  extend  Standard  No. 
213  to  child  restraint  systems  for 
children  who  weigh  65  lb  or  less  is 
based  on  the  proposal  to  test  restraints 
recommended  for  children  weighing 
over  50  lb  with  the  weighted  6-vear-old 
dummy.  The  availability  of  that  dumm\ 
makes  it  possible  to  extend  the  standard 
and  evaluate  the  performance  of  the 
added  restraints. 

The  proposal  to  use  the  new  and 
scaled  injury  criteria  of  Standard  No. 
208  is  based  on  research  that  the  agencv 
did  in  the  advanced  air  bag  rulemaking, 
as  well  as  NCAP  and  sled  testing  done 
in  response  to  the  TREAD  Act.  The 
scaled  head  injury  criterion  limits  from 
the  Standard  No.  208  rulemaking  are 
proposed  herein  for  Standard  No.  213, 
as  well  as  the  chest  deflection  and 
acceleration  limits.  The  Nij  neck 
criterion  would  also  be  added  to 
Standard  No.  213,  but  without  the  limits 
on  axial  force.  For  Standard  No.  208,  the 
agency  originally  proposed  Nij  without 
limits  on  axial  force.  However,  the 
Alliance  of  Automotive  Manufacturers 
persuaded  the  agency  to  incorporate 
more  conservative  axial  force  limits  for 
the  out-of-position  air  bag  loading 
environment.  65  FR  30717,  30718:  May 
12.  2000.  Children  in  child  restraints  are 
correctly  positioned  and  not  sustaining 
neck  injuries  such  as  those  associated 
with  exposure  to  severe  out-of-position 


air  bag  loading.  Therefore,  the  agencv  is 
proposing  that  Nij  without  limits  on 
axial  force  be  added  to  Standard  No. 
213. 

NHTSA  has  examined  the  benefits 
and  costs  of  these  proposed 
amendments,  wishing  to  adopt  onlv 
those  amendments  that  contribute  to 
improved  safety,  and  mindful  of  the 
principles  for  regulatorv 
decisionmaking  set  forth  in  Executive 
Order  12866.  Regulatory  Planning  and 
Review.  Its  efforts  to  do  so.  however, 
have  been  limited  by  several  factors. 
Two  factors  stand  out.  One  is  the 
limited  time  allowed  bv  the  schedule 
specified  in  the  TREAD  Act  for 
initiating  and  completing  this 
rulemaking  That  has  limited  the 
amount  and  variety  of  information  that 
the  agency  could  obtain  and  testing  that 
the  agency  could  conduct  to  examine 
the  efficacy  of  possible  countermeasures 
under  consideration  and  the  effects  of 
the  various  proposed  amendments  on 
child  restraint  performance.  The  other  is 
the  lack  of  specific  accident  data  on 
children  in  motor  vehicle  crashes 
generally.  For  example,  there  is  little 
available  data  on  neck  injury  in  children 
involved  in  motor  vehicle  crashes. 
Together,  these  limitations  have  made  it 
difficult  to  assess  and  compare  the 
benefits  and  costs  of  this  rulemaking. 

NHTSA  estimates  that  the  proposal  to 
use  the  new  and  scaled  injury  criteria  of 
Standard  No.  208  would  prevent  an 
estimated  3-5  fatalities  and  5  MAIS  2- 
5  non-fatal  injuries  for  children  ages  0- 
1  annually.  In  addition,  the  proposal 
would  save  1  fatality  and  mitigate  1 
MAIS  2-5  injury  in  the  4-to  6-vear-old 
age  group  annually.  The  agency  does 
not  believe  that  updating  the  seat 
assembly  and  revising  the  crash  pulse 
would  affect  dummy  performance  to  an 
extent  that  benefits  would  accrue  from 
such  changes.  Research  will  be 
conducted  later  this  year  to  assess  the 
effects  of  such  changes  on  dummy 
performance. 

At  this  time.  .NHTSA  has  not 
identified  countermeasures  to  improve 
child  restraint  performance  in  frontal 
tests  that  would  allow  child  restraint 
manufacturers  to  meet  the  proposed 
neck  injury  criterion.  Consequently,  we 
were  unable  to  estimate  the  costs  of 
such  countermeasures.  Comments  are 
requested  on  possible  countermeasures 
and  their  costs.  The  proposal  to  use  new 
dummies  in  compliance  tests,  including 
testing  with  a  weighted  6-year-old 
dummy,  could  result  in  increased 
testing  costs  for  manufacturers  that  want 
to  certify  their  restraints  using  the  tests 
that  NHTSA  will  use  in  compliance 
testing.  NHTSA  estimates  that  use  of  the 
new  dummies  and  other  changes  to  the 
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test  procedure  would  add  testing  costs 
of  $2.72  million.  We  believe  that  those 
changes  would  not  result  in  redesign  of 
child  restraints. 

n.  Background 

The  lack  of  occupant  restraint  use  by 
motorists  is  a  significant  factor  in  most 
fatalities  resulting  from  motor  vehicle 
crashes.  Of  the  31.910  passenger  vehicle 
occupants  killed  in  2000,  over  half  (55 
percent)  were  unrestrained.  Forty-three 
percent  of  the  1.079  child  occupant 
fatalities,  ages  0  through  10  years  old. 
were  unrestrained.  For  child  occupants 
less  than  5  years  old.  36  percent  of  the 
529  fatalities  were  unrestrained. 

Of  the  2,938,000  passenger  vehicle 
occupants  injured  in  crashes  in  2000, 
only  14  percent  (409.000)  were  reported 
as  unrestrained.  The  rates  are  about  the 
same  for  child  occupants.  For  children 
ages  0-10  years  old.  approximately 
165.000  were  injured  in  motor  vehicle 
traffic  crashes  in  2000.  and  13  percent 
(18.800)  of  these  children  were 
unrestrained.  Of  the  67.000  child 
occupants  less  than  5  years  of  age  who 
were  injured.  10  percent  (6,500)  were 
unrestrained. 

Child  restraints  are  highly  effective  in 
reducing  the  likelihood  of  death  and  or 
serious  injury  in  motor  vehicle  crashes. 
NHTSA  estimates  ("Revised  Estimates 
of  Child  Restraint  Effectiveness,"  Hertz, 
1996)  that  for  children  less  than  one- 
year-old,  a  child  restraint  can  reduce  the 
risk  of  fatality  by  71  percent  when  used 
in  a  passenger  car  and  by  58  percent 
when  used  in  a  pickup  truck,  van.  or 
sport  utility  vehicle  (light  truck).  Child 
restraint  effectiveness  for  children 
between  the  ages  1  to  4  years  old  is  54 
percent  in  passenger  cars  and  59  percent 
in  light  trucks. 

Notwithstanding  the  effectiveness  of 
child  restraints  certified  to  Standard  No. 
213.  the  agency  is  continuing  to 
examine  whether  the  safety  of  children 
in  child  restraints  can  be  enhanced  even 
further.  In  2000,  256  child  occupants 
under  5  years  of  age  were  killed  while 
restrained  in  child  restraints,  and 
another  34,600  were  injured.  Today's 
NPRM  is  part  of  an  effort  to  reduce  these 
numbers. 

On  November  27,  2000,  we  published 
a  planning  document  that  defined  our 
vision  for  enhancing  child  passenger 
safety  over  the  next  5  years  (65  FR 
70687).  The  plan  contained  our  views 
on  implementing  three  strategies  for 
enhancing  the  safety  of  child  occupants 
from  birth  through  age  10:  increasing 
restraint  use;  improving  the 
performance  and  testing  of  child 
restraints:  and  improving  mechanisms 
for  providing  safety  information  to  the 
public.  The  agency  requested  comments 


on  the  plan  and  received  suggestions  on 
the  various  initiatives  (Docket  NHTSA 
7938). 

Many  commenters  responded  to  the 
second  of  the  three  strategies,  making 
suggestions  as  to  how  they  believed 
Standard  No.  213  should  be  improved  to 
further  enhance  child  restraint 
performance.  There  was  general 
concurrence  with  the  agency's  plan  to 
undertake  rulemaking  with  regard  to  the 
five  elements  included  today  in  this 
NPRM.  There  was  no  objection  to  the 
agency's  then-announced  intention  to 
improve  side  impact  protection  as  a 
measure  that  would  be  pursued 
internationally  in  concert  with  other 
government  and  industry  bodies. 
However,  it  was  apparent  from  the  few 
comments  we  received  on  the  subject 
that  those  commenters  considered  it  to 
be  a  long-term  project  requiring  several 
years  of  research  and  development. 

After  NHTSA  completed  its  draft 
plan,  but  before  it  published  the  plan  in 
the  Federal  Register,  the  TREAD  Act 
was  enacted  on  November  1,  2000. 
Sections  14  of  the  TREAD  Act  directed 
NHTSA  to  initiate  a  rulemaking  for  the 
purpose  of  improving  the  safety  of  child 
restraints  by  November  1,  2001,  and  to 
complete  it  by  issuing  a  final  rule  or 
taking  other  action  by  November  1, 
2002.  The  relevant  provisions  in 
Sections  14  are  as  follows: 

(a)  In  General.  Not  later  than  12  months 
after  the  date  of  enactment  of  this  Act,  the 
Secretan,-  of  Transportation  shall  initiate  a 
rulemaking  for  the  purpose  of  improving  the 
safety  of  child  restraints,  including 
minimizing  head  injuries  from  side  impact 
collisions. 

(b)  Elements  for  Consideration.  In  the 
rulemaking  required  by  subsection  (a),  the 
Secretary  shall  consider — 

(1)  whether  to  require  more  comprehensive 
tests  for  child  restraints  than  the  current 
Federal  motor  vehicle  safety  standards 
requires,  including  the  use  of  dynamic  tests 
that— 

(A)  replicate  an  array  of  crash  conditions, 
such  as  side-impact  crashes  and  rear-impact 
crashes;  and 

(B)  reflect  the  designs  of  passenger  motor 
vehicles  as  of  the  date  of  enactment  of  this 
.Act: 

(2)  whether  to  require  the  use  of 
anthropomorphic  test  devices  that — 

{A)  represent  a  greater  range  of  sizes  of 
children  including  the  need  to  require  the 
use  of  an  anthropomorphic  test  device  that  is 
representative  of  a  ten-year-old  child;  and 

(B)  are  Hybrid  III  anthropomorphic  test 
devices: 

(3)  whether  to  Require  improved  protection 
from  head  injuries  in  side-impact  and  rear- 
impact  crashes: 

(4)  how  to  provide  consumer  information 
on  the  physical  compatibility  of  child 
restraints  and  vehicle  seats  on  a  model-by- 
model  basis: 


(5)  whether  to  prescribe  clearer  and 
simpler  labels  and  instructions  required  to  be 
placed  on  child  restraints; 

(6)  whether  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  213  (49  CFR 
571.213)  to  cover  restraints  for  children 
weighing  up  to  80  pounds; 

(7)  whether  to  establish  booster  seat 
performance  and  structural  integrity 
requirements  to  be  dynamically  tested  in  3- 
point  lap  and  shoulder  belts: ' 

(8)  whether  to  apply  scaled  injury  criteria 
performance  levels,  including  neck  injury, 
developed  for  Federal  Motor  Vehicle  Safety 
Standard  No.  208  to  child  restraints  and 
booster  seats  covered  by  in  [sic]  Federal 
Motor  Vehicle  Safety  Standard  No.  213;  and 

(9)  whether  to  include  (a)  child  restraint  in 
each  vehicle  crash  tested  under  the  New  Car 
Assessment  Program. 

(c)  Report  to  Congress.  If  the  Secretary  does 
not  incorporate  any  element  described  in 
subsection  (b)  in  the  final  rule,  the  Secretary 
shall  explain,  in  a  report  to  the  Senate 
Committee  on  Commerce,  Science,  and 
Transportation  and  the  House  of 
Representatives  Committee  on  Commerce 
submitted  within  30  days  after  issuing  the 
final  rule,  specifically  why  the  Secretary  did 
not  incorporate  any  such  element  in  the  final 
rule. 

(d)  Completion.  Notwithstanding  any  other 
provision  of  law,  the  Secretary  shall 
complete  the  rulemaking  required  by 
subsection  (a)  not  later  than  24  months  after 
the  date  of  the  enactment  of  this  Act. 

Each  of  the  initiatives  contemplated 
by  the  TREAD  Act  as  possible  upgrades 
to  Standard  No.  213  were  included  in 
the  agency's  plan  as  possible  candidates 
for  rulemaking  to  enhance  the 
performance  of  child  restraint  systems. 
2  Notwithstanding  the  effectiveness  of 
child  restraints  certified  to  Standard  No. 
213,  the  thrust  of  the  5-year  plan  was  to 
consider  possible  rulemaking  that  could 
enhance  die  performance  of  child 
restraints  even  further.  Enhancements 
were  considered  in  terms  of  improved 
crash  protection  and  in  terms  of 
increased  usability  of  the  restraints  so 
that  misuse  is  reduced.  At  the  same 
time,  we  believed  then,  and  continue  to 
do  so  now,  that  in  making  regulatory 


1  Standard  No.  213  currently  requires  booster 
seats  to  be  dynamically  tested  in  3-point  (lap  and 
shoulder)  belts.  As  such,  the  agency  is  taJting  no 
action  with  respect  to  this  provision  of  the  TREAD 
Act.  [Footnote  added.) 

2  In  addition.  Section  14  of  the  TREAD  Act 
required  an  NPRM  to  establish  a  child  restraint 
safety  rating  consumer  information  program  to 
provide  consumers  information  for  use  in  the 
purchase  of  child  restraints.  The  NPRM  was  issued 
on  October  29.  2001.  and  published  November  6. 
2001  (66  FR  56146,  66  FR  56048).  Further,  on 
October  29.  2001,  the  agency  issued  an  NPRM  on 
Standard  No.  213s  labeling  and  owner's  manual 
requirements  that  responds  to  section  14fb)(5)  of  the 
Act.  66  FR  55623.  November  2,  2001.  The  Act  also 
required  a  study  on  the  use  and  effectiveness  of 
booster  seats  and  a  5-year  strategic  plan  to  reduce, 
by  25  percent,  deaths  and  injuries  caused  by  failure 
to  use  the  appropriate  booster  seat  in  the  4-to  8- 
year-old  age  group. 
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decisions  on  possible  safety 
enhancements,  the  agency  must  bear  in 
mind  the  consumer  acceptance  of  cost 
increases. 

Weighing  all  these  factors,  the  agency 
has  tentatively  decided  that  safety 
enhancements  are  warranted  in  the 
aspects  of  the  childl  restraint  standard 
discussed  below  in  section  IV, 

III.  Existing  Requirements  of  Standard 
No.  213 

The  following  discussion  summarizes 
current  provisions  in  Standard  No.  213 
relating  to  the  performance  of  child 
restraint  systems. 

1.  The  performance  of  a  child  restraint 
system  is  evaluated  in  dynamic  tests 
involving  a  30  mph  velocity  change, 
which  is  representative  of  a  severe 
crash.  Each  child  restraint  is  tested 
while  attached  to  a  standardized  seat 
assembly.  Restraints  are  tested  while 
attached  to  the  standard  seat  assembly 
by  various  means.  The  restraint  system 
is  anchored  to  a  test  seat  with  a  lap  belt 
only,  or  a  lap/shoulder  belt  if  the 
restraint  system  is  a  booster  seat 
designed  for  these  belts.  In  another  test, 
the  child  restraint  is  required  to  meet 
more  demanding  requirements  with 
respect  to  the  permissible  forward 
motion  of  the  dummy's  head,  which  is 
typically  accomplished  by  use  of  a 
tether  attached  to  the  top  of  the  child 
restraint.  Beginning  in  2002.  child 
restraints  will  also  be  subjected  to 
frontal  crash  simulations  when 
anchored  to  the  test  seat  assembly  by  a 
new  child  restraint  anchorage  system 
(49  CFR  571. 225). 3  Built-in  child  seats 
are  evaluated  by  crash  testing  the 
vehicle  they  are  built  into,  or  by 
simulating  a  crash  with  the  built-in  seat 
dynamically  tested  with  parts  of  the 
vehicle  surrounding  it. 


^Standard  No.  225  requires  motor  vehicle 
manufacturers  to  provide  vehicles  equipped  with 
the  child  restraint  anchorage  systems  that  are 
standardized  and  independent  of  the  vehicle  seat 
belts.  The  new  independent  system  has  two  lower 
anchorages,  and  one  upper  anchorage.  Each  lower 
anchorage  includes  a  rigid  round  rod  or  "bar"  unto 
which  a  hook,  a  jaw-like  buckle  or  other  connector 
can  be  snapped.  The  bars  are  located  at  the 
intersection  of  the  vehicle  seat  cushion  and  seat 
back.  The  upper  anchorage  is  a  nng-like  object  to 
which  the  upper  tether  of  a  child  restraint  svstem 
can  be  attached.  (The  system  is  widely  known  as 
the  "L.^TCH  system."  an  acronym  developed  by 
manufacturers  and  retailers  for  "lower  anchors  and 
tether  for  children")  The  L.ATCH  system  is 
required  to  be  installed  at  two  rear  seating 
positions.  In  addition,  a  tether  anchorage  is 
required  at  a  third  position.  By  requiring  an  easv- 
to-use  anchorage  system  that  is  independent  of  the 
vehicle  seat  belts.  NHTSA's  standard  makes 
possible  more  effective  child  restraint  installation 
and  thereby  increases  child  restraint  effectiveness 
and  child  safety.  The  standard  is  estimated  to  save 
36  to  50  lives  annually,  and  prevent  1.231  to  2.929 
injuries.  See  64  FR  10786;  March  5.  1999. 


2.  To  protect  the  child,  limitations  are 
set  on  the  amount  of  force  that  can  be 
exerted  on  the  head  and  chest  of  a  child 
test  dummv  during  the  dvnamic  testing. 
(S5.1  2  of  Standard  No.  213).  To  reduce 
the  possibility  of  injury  that  child 
occupants  in  child  restraint  systems 
may  incur  if  they  contact  vehicle 
interior  surfaces  during  a  crash, 
limitations  are  also  set  on  the  amount  of 
frontal  head  and  knee  excursions  that 
can  be  experienced  by  the  test  dummv. 
To  prevent  a  child  from  being  ejected 
from  rearward-facing  restraints  (e.g., 
infant  restraints),  limitations  are  set  on 
the  amount  that  such  restraints  can  tip 
forward  (S5.1.4  of  Standard  No.  213). 

3.  During  dynamic  testing,  no  load- 
bearing  or  other  structural  part  of  any 
child  restraint  system  may  separate  so 
as  to  create  jagged  edges  that  could  cut 
and  injure  a  child.  If  the  child  restraint 
has  adjustable  positions,  it  may  not  shift 
positions  if  doing  so  could  potentially 
catch  a  child's  limbs  between  the  , 
shifting  parts  or  allow  the  child  to 
"submarine"  {i.e.,  allow  the  child  to 
slide  down  and  out  of  the  restraint 
during  a  crash)  (S5.1.1  of  Standard  No. 
213), 

4.  To  prevent  injuries  to  children 
during  crashes  from  contact  with  the 
surfaces  of  the  child  restraint  itself,  the 
standard  specifies  requirements  for  the 
size  and  shape  of  those  surfaces.  In 
addition,  protective  padding 
requirements  are  set  for  restraints 
designed  for  use  by  infants  (S5.2  of 
Standard  No.  213).  The  standard 
specifies  a  minimum  surface  area  for 
those  surfaces  that  support  the  side  of 
the  child's  torso.  Each  surface  must  be 
flat  or  concave  and  have  a  continuous 
surface  of  not  less  than  24  square  inches 
for  systems  recommended  for  children 
weighing  20  lb  or  more,  or  48  square 
inches  for  systems  recommended  for 
children  weighing  less  than  20  lb 

(85. 2. 2. Kb)). 

5.  The  belts,  buckles,  and  attachment 
hardware  used  in  child  restraint  systems 
have  to  meet  abrasion  and  corrosion 
resistance  requirements  (S5.4.1  and 
S5.4.2).  Additionally,  the  belts  in  child 
restraints  must  adjust  to  snugly  fit 
occupants,  not  transfer  any  crash  loads 
from  the  vehicle  to  the  child,  and  must 
restrain  the  child's  upper  and  lower 
torso  (S5.4.3  of  Standard  No.  213). 

6.  The  amount  of  force  necessar\-  to 
open  belt  buckles  and  release  a  child 
from  a  restraint  system  is  specified  so 
that  children  will  not  be  able  to 
unbuckle  themselves,  but  adults  will  be 
able  to  do  so  quicklv  auid  easily 
(S5.4.3.5  and  S6  of  Standard  No,  213). 

7.  Information  necessary-  for  the 
proper  use  of  the  child  restraint  system 
must  be  permanently  labeled  on  the 


child  restraint  and  presented  in  an 
information  booklet  that  accompanies 
the  child  restraint  system.  The  child 
restraint  must  also  provide  a  special 
location  or  compartment  nn  the  child 
restraint  system  in  which  the 
information  booklet  may  be 
permanently  stored,  so  that  the  parent 
or  other  user  of  the  child  restraint  can 
always  have  available  the  necessar\- 
safety  information  (S5.5  of  Standard  No. 
213).  Standard  No.  213  also  requires 
each  child  restraint  system  to  be 
accompanied  by  a  postage-paid 
registration  form  so  that  purchasers  can 
register  with  the  manufacturer  and 
thereby  be  directly  notified  in  the  event 
of  a  safety  recall.  Manufacturers  must 
retain  the  names  and  addresses  of 
registrants  for  a  period  of  six  vears. 
(S5,8  of  Standard  No,  213;  49'CFR  part 
588). 

8  Each  material  used  m  a  child 
restraint  system  must  meet  the 
flammabilitv  requirements  of  S4  of 
FMVSS  No.'302  (49  CFR  571.302)  (S5.7 
of  Standard  No.  213). 

9.  Beginning  September  1.  2002.  child 
restraint  systems  must  have  components 
permanently  attached  to  them  that  will 
enable  them  to  be  anchored  to  a  new 
child  restraint  anchorage  system  that 
will  be  standard  on  all  new  passenger 
vehicles.  The  vehicle  anchorage  system 
consists  of  two  bars  that  are  at  or  close 
to  the  intersection  of  the  vehicle  seat 
cushion  and  seat  back,  and  a  top  tether 
anchorage  located  typically  (a)  on  the 
rear  shelf  below  the  rear  window  in 
passenger  cars,  or  (b)  on  the  floor  or  on 
or  under  the  seat  structure  of  sport 
utility  vehicles  and  minivans  Child 
restraints  will  still  be  capable  of  being 
anchored  to  the  vehicle  seat  by  the 
vehicle  seat  belts. 

10.  Child  restraints  certified  for  use  in 
both  motor  vehicles  and  aircraft  must 
pass  an  additional  test  when  attached  to 
a  representative  airplane  seat,  and 
provide  additional  information  on  the 
proper  use  of  the  restraint  system  in  an 
airplane  seat  (S8  of  Standard  No.  213). 

IV.  ANPRM  on  Side  Impact  Protection 

In  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  published 
concurrently  with  today's  NPRM.  we  are 
seeking  public  comments  on  the 
agency's  work  on  developing  a  possible 
side  impact  protection  standard  for 
child  restraint  systems  and  on  possible 
refinements  to  the  approach  we  have 
taken  thus  far.  In  its  review  of  the  child 
restraint  standard  in  response  to  the 
TREAD  Act,  NHTSA  placed  particular 
emphasis  on  improving  the  ability  of 
child  restraints  to  provide  protection  in 
side  impact  crashes.  Although  we  have 
conducted  extensive  testing  and 
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analysis  over  the  past  year  aimed  at 
providing  additional  side  impact 
protection  for  children  in  child 
restraints,  there  are  many  unknowns. 
We  seek  comment  on  the  suitability  of 
the  test  procedures  we  are  considering, 
on  appropriate  injury  criteria  for 
children  in  side  impacts,  on  cost 
beneficial  countermeasures,  and  on 
other  issues.  The  agency  anticipates  that 
comments  to  the  advance  notice  will 
help  us  assess  the  benefits  and  costs  of 
a  side  impact  rulemaking,  which  will 
help  us  decide  whether  to  issue  a  notice 
of  proposed  rulemaking  in  the  near 
future  and/or  identif\'  the  work  that 
needs  to  be  done. 

V.  Agency  Proposals 

a.  Updated  Bench  Seat 
1.  hitroduction 

This  NPRM  proposes  to  update  the 
standard  vehicle  seat  assembly  used  in 
Standard  No.  213's  dynamic  testing.  The 
original  seat  assembly  was  developed  in 
the  mid- 19  70  s  by  the  Highway  Safety 
Research  Institute  at  the  University  of 
Michigan.  The  bench  seat  was  based  on 
the  configuration  and  performance 
parameters  of  the  1974  Chevrolet  Impala 
production  front  bench  seat.  Static  and 
dynamic  characteristics  ot  the 
production  seat  were  modeled  into  the 
frame  deformation  and  foam  stiffness  of 
the  standard  seat. 

NHTSA  proposes  to  update  the 
following  features  of  the  seat  assembly: 
the  seat  bottom  cushion  angle  would  be 
increased  from  8  degrees  off  horizontal 
to  15  degrees;  the  seat  back  cushion 
angle  would  be  increased  from  15 
degrees  off  the  vertical  to  22  degrees;  the 
spacing  between  the  anchors  of  the  lap 
belt  would  be  increased  from  222 
millimeters  (nun)  to  392  mm  in  the 
center  seating  position  and  from  356 
mm  to  472  mm  in  the  outboard  seating 
positions;  and  the  seat  back  of  the  seat 
assembly  would  be  changed  from  a 
flexible  seat  back  to  one  that  is  fixed,  to 
represent  a  typical  rear  seat  in  a 
passenger  car.  Figures  lA.  IB  and  IB'  of 
Standard  No.  213  would  be  revised  to 
reflect  these  changes,  as  would  the 
drawing  package  of  the  seat  assembly 
(SAS-100-1000.  with  Addendum  A, 
dated  October  23,  1998)  that  is 
incorporated  by  reference  [see  49  CFR 
571.5)  into  the  standard. 

This  proposal  is  based  on  evaluations 
we  have  made  regularly  over  the  years, 
and  most  recently  this  year  in  response 
to  the  TREAD  Act,  of  the  need  to  update 
or  improve  the  seat  assembly  used  for 
testing  child  restraints.  There  is  no 
question  that  the  seat  assembly  should 
be  representative  of  production  seats  to 
the  extent  possible  so  that  a  child 


restraint's  true  performance  in  a  crash 
can  be  assessed.  However,  while  to  the 
extent  possible  it  may  be  desirable  for 
the  seat  assembly  to  mirror  production 
seats,  our  program  work  developing  and 
evaluating  the  standard  seat  assembly 
was  guided  by  a  number  of  additional 
considerations.  The  seat  assembly  must 
be  durable  and  must  contribute  to 
obtaining  repeatable  and  comparable 
test  results  for  child  restraints.  Meeting 
the  performance  requirements  of 
Standard  No.  213  on  the  test  seat  should 
ensure  that  child  restraints  performed 
adequately  on  the  variety  of  different 
seats  found  in  cars  on  the  road.  In 
comparison  to  some  vehicle  seats,  the 
test  seat  might  present  more  demanding 
test  conditions,  but  this  was  acceptable 
if  the  test  seat  were  representative  of 
many  seats  used  in  vehicles.  Differences 
between  the  standard  seat  assembly  and 
production  seats  could  be  disregarded  if 
the  differences  did  not  affect  child 
restraint  performance  on  the  seat.  The 
seat  assembly  did  not  need  to  conform 
to  non-identical  features  that  were 
unlikely  to  have  a  confounding  effect  on 
child  restraint  performance. 

These  considerations  counseled 
against  changing  the  seat  assembly 
significantly  in  the  past.  Child  restraints 
were  performing  well  in  the  field.  The 
few  features  that  we  thought  could  be 
updated,  such  as  the  seat  assembly's 
cushion  angle  and  seat  back  angle,  were 
not  thought  to  affect  safety  sufficiently 
to  warrant  use  of  the  agency's  limited 
resources  for  that  purpose.  We  were  also 
concerned  about  possible  cost  increases 
to  child  restraints  that  might  occur  as 
some  manufacturers  passed  on  the  costs 
of  possibly  having  to  retest  all  child 
restraints  on  the  market. 

With  the  passage  of  section  14(b)  of 
TREAD,  Congress  has  presented  its 
belief  that  the  seat  assembly  should  be 
updated  to  reflect  the  designs  of 
production  seats.  We  concur  with 
considering  the  issue  further.  We  have 
identified  a  number  of  features  of  the 
present  seat  assembly  that  could  be 
updated,  which  are  discussed  below. 
Later  this  year.  NHTSA  will  undertake 
an  assessment  of  what  effect,  if  any,  the 
updated  seat  assembly  might  have  on 
the  performance  of  child  restraints. 

2.  Post-TREAD  Rulemaking  Support 
Program 

In  response  to  TREAD,  NHTSA 
initiated  a  test  program  to  assess  seat 
parameters  of  production  seats,  working 
with  Veridian  Engineering  (Veridian) 
and  the  U.S.  Naval  Air  Warfare  Center 
Aircraft  Division  at  Patxixent  River, 
Maryland  (PAX).  Veridian  gathered 
information  on  geometry  and  stiffness  of 
seats  of  vehicles  tested  in  NHTSA's 


2001  New  Car  Assessment  Program 
(NCAP).  PAX  analyzed  the  seat 
geometry  data,  including  seat  cushion 
angle,  seat  back  angle,  seat  cushion 
length,  seat  back  length,  tether  anchor 
locations,  child  restraint  anchorage 
system  anchor  locations,  and  seat  belt 
locations.  A  report  by  PAX  on  the 
project  is  available  in  the  docket.  This 
preamble  provides  an  overview  of  the 
results.  Readers  are  referred  to  the 
report  for  a  detailed  explanation  of  the 
methodology  used  in  the  test  program, 
and  the  results  of  each  parameter,  sorted 
by  vehicle  class. 
"To  summarize  the  report,  the  research 
program  analyzed  the  seat  geometries  of 
35  vehicles.  Because  of  time  constraints 
and  the  fact  that  the  test  for  determining 
force/deflection  characteristics  of  the 
vehicle  seat  is  a  destructive  test  (that  is, 
a  section  of  the  seat  cushion  had  to  be 
cut  out  and  removed),  the  agency 
utilized  vehicles  that  had  previously 
undergone  testing  in  the  agency's  New 
Car  Assessment  Program  but  whose  rear 
seats  had  not  been  destroyed  or 
discarded.  Every  attempt  was  made  to 
obtain  vehicles  from  a  range  of  vehicle 
classes  for  evaluation.  Of  these  vehicles, 
19  were  passenger  cars.  11  were  SUVs, 
4  were  minivans,  and  1  was  a  pickup 
truck.  PAX  analyzed  the  various  seat 
geometry  measurements  of  the  vehicles, 
by  seating  position  (outboard  or  middle) 
and  vehicle  class,  and  identified  some 
features  of  the  bench  that  do  not  reflect 
current  vehicle  designs. 

We  have  tentatively  determined  that  a 
number  of  those  features  should  be 
changed,  that  some  others  need  not  be, 
and  diat  a  few  features  (e.g.,  seat 
cushion  stiffness)  require  further 
analysis  before  we  can  decide  whether 
we  should  change  them.  Generally, 
where  there  is  a  notable  difference 
between  the  existing  seat  assembly  and 
the  fleet,  the  agency  has  proposed 
changing  the  seat  assembly  to  make  it 
more  representative  of  the  existing 
vehicle  fleet. 

We  request  comments  on  the 
proposal,  particularly  with  regard  to  the 
latter  category.  NHTSA  will  be 
conducting  further  analyses  of  some  of 
the  proposed  changes,  since  the 
analyses  could  not  be  completed  in  time 
for  this  NPRM.  Information  we  obtain 
will  be  placed  in  the  docket.  Further, 
later  this  year,  NHTSA  will  be 
evaluating  dynamically  most  of  the 
changes  that  we  propose  to  make  to  the 
seat  bench,  to  ensure  that  these  changes 
do  not  result  in  compromising  the  safety 
currently  afforded  by  child  restraints. 
Results  of  this  testing  will  be  compared 
to  compliance  test  data  of  existing  child 
restraints  to  evaluate  the  effect  of  the 
changes.  Comparison  of  these  tests  will 
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aid  in  the  agency's  decision  regarding 
wheUier  to  adopt  the  proposed  changes 
in  a  final  rule. 

3.  Features  That  Should  Be  Changed 
i.  Bottom  Seat  Cushion  Angle 

Currently,  the  seat  assembly  has  a  seat 
pan  angle  of  8'  off  horizontal.  In  the  35 
vehicles  surveyed.  77  seat  pan  angle 
measurements  were  made  of  rear  seats, 
from  either  the  outboard  position  or  the 
center  position,  or  if  the  vehicle  had  a 
third  seating  position,  from  that  position 
as  well.  PAX  found  that  39%  of  the  seat 
pan  angle  measurements  were  within 
16''  to  20°  off  horizontal  and  35%  of  the 
seat  pan  angle  measurements  fell  within 
11°  to  15°  of  horizontal.  The  test  data 
show  an  average  seat  pan  angle  of  15.5°. 
We  have  tentatively  decided  that  the 
seat  pan  angle  of  the  seat  assembly 
should  be  increased  to  15°  off 
horizontal.  A  15°  angle  would  be  in 
accordance  with  the  bottom  seat 
cushion  angle  specified  by  ECE 
Regulation  44. 

Comments  are  requested  on  the  effect 
of  this  change  on  the  performance  of 
child  restraints  in  actual  vehicles.  In  a 
September  18,  2000  petition  for 
rulemaking.  Ford  Motor  Company 
indicated  that  using  the  ECE  Regulation 
44  seat  cushion  angle  would  solve  a 
problem  it  has  found  using  the  present 
seat  assembly  to  test  "rear-facing  child 
restraint  systems  (CRS)  equipped  with 
rigid  Lower  Anchors  and  Tethers  for 
Children  (LATCH)  system  attachments." 
Under  Standard  No.  213,  child  restraints 
may  use  rigid  attachments  to  connect  to 
the  lower  anchorage  bars  of  LATCH 
systems,  or  may  use  non-rigid 
attachments  (such  as  those  attached  to 
the  child  restraint  by  webbing  material). 
Ford  believed  that  the  seat  cushion 
angle  of  the  seat  assembly  is  driving  the 
design  of  rear-facing  child  restraints. 
Because  the  current  seat  assembly  is 
flatter  than  actual  vehicle  seats,  when 
infant  restraints  are  installed  on  actual 
vehicle  seats,  the  restraints  are  installed 
at  an  overly  steep  angle.  Ford  stated  that 
the  overly  steep  angle  can  be  corrected 
in  conventional  restraints  by  tipping  the 
restraint  back  and  placing  a  rolled  towel 
under  the  base,  near  the  seat  bight. 
However,  an  infant  restraint  with  rigid 
LATCH  attachments  will  not  have  any 
flexibility  that  will  allow  it  to  be  tipped 
backwards  while  remaining  connected 
to  the  lower  anchorage  bars.  To  solve 
this  problem.  Ford  suggested  using  the 
ECE  Regulation  44  seat  assembly,  which 
has  a  15°  bottom  seat  cushion  angle, 
modified  to  have  the  LATCH  anchorage 
bars  included  in  the  assembly."' 


ii.  Seat  Back  Angle 

Currently,  the  seat  assembly  has  a  seat 
back  angle  of  15°  off  vertical.  Seventy- 
eight  seat  back  angle  measurements  of 
rear  seats  in  the  35  vehicles  surveyed 
were  taken  from  either  the  outboard  or 
center  seat  position,  or.  if  available,  the 
third  seating  position.  From  this 
analysis,  the  average  seat  back  angle  for 
all  measurements  taken  is  22'  off  of 
vertical.  This  is  an  increase  of  7°  over 
the  current  angle  specified  for  the 
FMVSS  No.  213  seat  assembly.  Forty- 
four  percent  of  all  the  measurements 
taken  yielded  seat  back  angles  between 
21°  and  25°.  For  these  reasons,  NHTSA 
proposes  increasing  the  angle  to  22°. 

iii.  Seat  Belt  Anchors 

The  current  seat  assembly  has  a 
lateral  spacing  of  222  mm  between  the 
lap  belt  anchors  in  the  center  seating 
position,  and  a  lateral  spacing  of  500 
mm  for  the  outboard  seating  positions. 
Based  on  the  evaluation  of  the  35 
vehicles  sur\'eyed,  the  average  lap  belt 
anchor  spacing  in  center  seating 
positions  in  the  modern  vehicle  fleet  is 
392  mm.  Thirty-nine  percent  of  the 
measurements  taken  for  the  center 
seating  position  fell  in  the  range  of  351 
mm  to  400  mm.  while  63  percent  of  the 
measurements  were  between  301  mm 
and  400  mm.  As  such,  the  current  seat 
assembly  represents  a  distance  that  is 
1 70  mm  smaller  than  that  of  the  current 
vehicle  fleet.  We  propose  increasing  the 
spacing  to  392  mm  for  the  center  seating 
position  to  represent  the  average  of  the 
current  vehicle  fleet.  Based  on  the 
evaluation  of  the  35  vehicles  sur\'eyed. 
the  average  lap  belt  anchor  spacing  in 
the  outboard  seating  positions  is  472 
mm,  as  compared  to  500  mm  on  the 
current  Standard  No.  213  standard  seat 
assembly.  Thirty-three  percent  of  the 
measurements  taken  were  greater  than 
500  mm,  while  90  percent  were  above 
400  mm.  As  the  average  anchorage 
spacing  for  outboard  seating  positions  in 
the  modern  vehicle  fleet  is  28  mm  less 
than  that  on  the  current  standard  seat 
assembly,  we  propose  to  change  the 
spacing  to  472  mm  to  more  accurately 
represent  actual  vehicles.  Comments  are 
requested  on  how  changing  the  spacing 
will  affect  the  performance  of  a  child 
restraint  in  dynamic  tests. 


■•The  petition  is  granted  to  the  extent  it  is 
consistent  with  todays  NPRM.  However,  granting 


of  the  petition  does  not  mean  that  the  changes 
requested  will  be  adopted.  Granting  of  the  petition 
indicates  that  the  agency  believes  that  the 
recommended  change  has  merit  and  warrants 
further  review  and  evaluation.  A  decision  whether 
to  adopt  the  recommended  change  will  be  made  on 
the  basis  of  all  available  information  developed  in 
the  course  of  the  rulemaking  proceeding,  in 
accordance  with  statutory  criteria. 


iv.  Fixed  Seat  Back 

NHTSA  proposes  that  the  seat  back  of 
the  seat  assembly  be  changed  to 
represent  a  fixed  vehicle  seat.  Steel  rods 
should  replace  the  existing  aluminum 
rods.  A  fixed  seat  back  will  be  more 
representative  of  the  rear  seat  of  today's 
passenger  cars,  and  would  harmonize 
with  ECE  regulations.  Because  NHTSA 
strongly  recommends  that  children 
under  the  age  of  twelve  ride  in  the  back 
seat,  changing  the  seat  assembly  to 
represent  a  typical  rear  seat  seems 
appropriate.  However,  vans  and 
multipurpose  vehicles  with  multiple 
seating  rows  may  be  more  closely 
represented  by  a  flexible  seat  back. 
Comments  are  requested  on  this  issue. 
NHTSA  is  currently  evaluating  the 
effect  of  the  change  on  child  restraint 
performance  by  use  of  MADYMO 
simulations,  and  will  further  study  the 
effect  of  flexible  versus  rigid  seat  backs 
through  sled  testing  to  be  performed 
later  this  year. 

4.  Features  That  Need  Not  Be  Changed 

NHTSA  has  tentatively  decided  that 
the  following  features  of  the  bench  seat 
need  not  be  changed  because  they  either 
reflect  the  design  of  production  seats  or 
are  different  but  that  difference  is 
deemed  not  to  have  an  effect  on  child 
restraint  performance  in  dynamic 
testing.  Comments  are  requested  on 
these  features. 

i.  Bottom  Seat  Cushion  Length 

Currently,  the  seat  assembly  has  a 
bottom  seat  cushion  length  oi  508  mm. 
In  order  to  find  the  average  bottom  seat 
cushion  length.  78  measurements  were 
taken  in  the  35  vehicles  surveyed. 
Analysis  depicts  the  average  seat  pan 
length  as  461  mm.  The  average  bottom 
seat  cushion  length  for  64%  of  the 
measurements  was  found  to  lie  within 
the  range  of  451  mm  to  500  mm. 
Therefore,  the  current  FMVSS  No.  213 
seat  assembly  has  a  seat  pan  length  that 
is  about  50  mm  longer  than  the  average 
seat  pan  length  observed  in  today's 
vehicle  fleet.  We  do  not  believe  that  this 
difference  is  consequential,  as  the 
reduced  seat  cushion  length  does  not 
cause  an  incompatibility  with  existing 
child  restraint  designs. 

ii.  Seat  Back  Height 

Currently,  the  213  seat  assembly  has 
a  seat  back  height  of  610  mm.  In  the  35 
vehicles  sur\'eyed.  78  measurements  of 
the  height  of  the  seat  back  were  made 
in  both  the  outboard  and  center 
positions.  These  data  yield  an  average 
seat  back  height  of  619  mm.  The  highest 
percentage  of  seat  back  length 
measurements  fell  within  the  range  of 
601  mm  to  700  mm.  Thi.s  percentage 
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represented  64%  of  the  vehicle 
measurements.  Because  the  Standard 
No.  213  seat  assembly  is  only  9  mm 
lower  than  the  average  seat  back  height 
observed  in  today's  fleet,  we  do  not  see 
a  need  to  propose  to  raise  the  height  of 
the  seat  back. 

iii.  Test  Bench  Floor 

In  response  to  the  agency's  draft  Child 
Protection  System  Safety  Plan.  Ford 
recommended  that  the  standardized 
bench  seat  should  have  a  floor  (see 
Docket  793&-20).  Ford  believed  that  the 
current  test  seat  assembly  cannot 
evaluate  a  rear-facing  child  restraint  that 
is  equipped  with  a  support  leg,  as  has 
been  developed  and  is  currently  used  in 
other  countries.  We  are  declining  to  add 
a  floor  to  the  test  assembly  at  this  time, 
since  Standard  No.  213  does  not  allow 
support  legs  in  compliance  testing. 
Under  Standard  No.  213.  rear-facing 
restraints  are  only  to  be  attached  to  the 
seat  assembly  via  the  lap  belt  or  the 
anchorages  of  the  LATCH  system.  As 
such,  the  inclusion  of  a  floor  structxire 
on  the  Standard  No.  213  standard  seat 
assembly  is  not  necessary  at  this  time. 

5.  What  About  Cushion  Stiffness? 

Comments  are  requested  on  whether 
the  seat  assembly's  cushion  should  be 
made  stiffer.  PAX  foimd  the  average 
stiffness  of  the  Standard  No.  213  seat 
assembly  to  be  marginally  softer  than 
most,  but  not  all  new  vehicles  on  the 
road  today.  The  force  deflection  cim^es 
generated  by  PAX  show  that  the  current 
Standard  No.  213  seat  cushion  is  softer 
at  both  the  fore  and  aft  outboard 
positions  than  almost  all  seat  cushions 
in  vehicles  of  the  modem  fleet.  As  part 
of  the  work  performed  in  1988  to 
reexamine  the  Standard  No.  213 
procedures, 5  the  stiffness  characteristics 
of  the  Standard  No.  213  seat  cushion 
material  were  compared  with  the 
characteristics  of  then  current  model 
vehicle  seats.  Static  force  versus 
deflection  tests  were  conducted  on  the 
Standard  No.  213  seat  cushion  foams, 
and  these  curves  were  then  compared 
with  similar  curves  that  had  been 
developed  for  ten  vehicles  which  had 
been  measured  in  a  separate  project  in 
1987.  The  distribution  of  force  versus 
deflection  curves  found  in  that 
evaluation  closely  parallel  those  found 
by  PAX,  in  that  most  vehicle  seats  were 
stiffer  than  the  Standard  No.  213  seat 
assembly,  but  there  was  at  least  one 
vehicle  seat  that  was  softer.  Sled  tests 
were  performed  in  1988  to  compare  the 


dummy  response  of  the  Standard  No. 
213  seat  cushion,  a  representative 
cushion  that  was  softer,  and  a  stiff 
cushion.  The  dummy  response 
differences  were  not  sufficiently  large  or 
consistent  to  warrant  specifying  a 
different  cushion  than  the  foam  used  in 
Standard  No.  213.  Thus,  the  Standard 
No.  213  cushion  was  considered  to  be 
"representative"  of  the  rear  seats  of  then 
current  cars. 

We  are  interested  in  increasing  the 
stiffness  of  the  cushion,  but  are 
uncertain  what,  if  any,  differences  will 
be  seen  in  dynamic  testing.  We  request 
comments  on  what  the  stiffness  should 
be.  Comments  are  also  requested  on 
what  effect  changing  the  test  seat 
stiffness  would  have  on  child  restraint ' 
performance  in  dynamic  testing. 

b.  Crash  Pulse 

This  NPRM  would  slightly  revise  the 
Standard  No.  213  pulse.  We  propose  to 
extend  the  pulse  to  approximately  90 
milliseconds  (msec),  and  to  widen  the 
test  corridor  to  make  it  easier  for  more 
test  facilities  to  reproduce  it.  The 
expanded  corridor  would  not  reduce  the 
stringency  of  the  test,  and  would  also 
make  it  easier  to  conduct  compliance 
tests  at  speeds  closer  to  30  mph.  We 
found  in  studying  vehicle  crash  pulses 
that  the  Standard  No.  213  pulse  is  more 
severe  than  most  other  pulses,  but  is 
similar  to  crash  pulses  of  large  sport 
utility  vehicles  and  light  trucks- 
passenger  vehicles  that  are  becoming 
more  and  more  popular  for  use  as  family 
vehicles — and  very  similar  to  the  crash 
pulse  of  small  school  buses. 

1.  The  Current  Crash  Pulse 

In  Standard  No.  213's  dynamic  sled 
test,  a  test  dummy  is  secured  in  a  child 
restraint,  which  in  turn  is  attached  to  a 
representative  vehicle  bench  seat  (seat 
assembly).  The  assembly  is  then 
subjected  to  acceleration  to  simulate  a 
vehicle  crash.  The  child  restraint  must 
manage  the  force  from  the  simulated 
crash  so  that  the  forces  imparted  to  the 
dummy  are  within  tolerable  limits.  The 
force  imposed  on  the  child  restraint  and 
dununy  is  a  function  of  the  acceleration 
onset  rate,  peak,  and  duration. 
Paragraph  S6.1. 1(b)(1)  of  Standard  No. 
213  specifies  that  when  child  restraints 
are  tested  in  the  48  km/h  (30  mph) 
dynamic  test,  the  acceleration  of  the  test 
platform  must  be  entirely  within  the 
curve  shown  in  Figure  2  of  the 
standard.*^  "Crash  pulse"  refers  to  the 


change  in  the  sled's  velocity  over  time. 
The  severity  of  a  crash  pulse  is  a 
function  of  its  onset  rate,  peak  g  and  its 
time  of  occurrence,  and  duration.  The 
standard  has  a  relatively  severe  crash 
pulse,  in  that  the  sled  is  accelerated 
relatively  quickly  to  an  acceleration  of 
approximately  24  g's  (24  times  the  force 
of  gravity)  and  maintains  the  24  g  level 
for  a  relatively  long  time  period  (37  to 
42  msec)  before  returning  to  zero 
acceleration. 

Pulses  can  vary  as  to  their  shape, 
onset  rate,  peak  acceleration,  and 
duration.  NHTSA's  research  in  the  mid- 
I990's  showed  that 'Standard  No.  213's 
pulse  was  more  severe  than  the  "average 
car"  pulse  of  1988-1991.  Crash  pulses 
obtained  from  Standard  No.  208  vehicle 
crash  tests  indicated  a  peak  G  occurring 
much  later  in  the  crash  event  compared 
to  Standard  No.  213  and  a  longer  pulse 
dilation.  The  upper  limit  of  the 
Standard  No.  208  pulse  ended  at  135 
msec,  compared  to  81  msec  for  the 
Standard  No.  213  pulse. 

Since  the  mid-1970's.  vehicle  front 
ends  of  passenger  cars  have  become 
softer,  allowing  for  more  front-end  crush 
to  take  place.  This  results  in  crash 
pulses  that  are  much  longer  in  duration 
than  car  crash  pulses  of  30  years  ago. 
Current  cars  have  crash  pulses  that  are 
generally  longer  in  duration  than  that  of 
Standard  No.  213.  The  peak  G's  are 
similar,  so  the  longer  duration  means 
that  the  average  model  year  2001 
passenger  car  has  a  less  severe  pulse 
than  the  standard.^  Because  of  these 
changes  in  car  design,  we  have  been 
asked  to  reconsider  the  crash  pulse  in 
Standard  No.  213  to  ensure  that  it  is 
representative  of  the  crash  pulses  of 
today's  vehicles.  See,  e.g.,  Ford's 
comment  on  NHTSA's  draft  Child 
Restraint  Systems  Safety  Plan,  docket 
7938-20. 

We  have  also  been  asked  to  re- 
examine the  crash  pulse  because  it  is 
difficult  to  duplicate  due  to  the  narrow 
corridors  in  the  laboratory  test 
procedure.  Very  few  labs  are  able  to 
replicate  the  213  pulse.  Transportation 
Research  Center  (TRC),  a  testing 
laboratory,  submitted  a  petition  to 
NHTSA  on  October  6, 1999,  which  we 


5  Hiltner.  Edward  C.  and  MacLaughlin.  Thomas 
F..  "Child  Seating  Test  Prcxredure  Deveiopmfinl." 
NHTSA  Final  Report  No.  DOT  HS  807  466.  March 
1989. 


»  Our  laboratory  test  procedure  (TP)  for  Standard 
213  (TP-213-04.  September  1,  1997).  specifies  a 
■'tolerance  band.  "  or  "acceleration  function 
envelope,"  that  incorporates  the  upper  limit  of 
Figure  2  and  that  also  sets  a  lower  limit  (see  section 
D.3.3.  "Impact  Severity"  (page  53)). 


'  FMVSS  No.  213's  pulse  is  quite  different  than 
any  other  pulse  used  to  regulate  child  restraints. 
The  Europeans,  the  Canadians  and  the  Australians 
all  use  different  crash  pulses  to  test  their  child 
restraints.  The  FMVSS  No.  213  pulse  seems  to  be 
more  severe  than  the  other  pulses  because  of  its 
sharp  rise  time  and  the  short  duration  of  the  crash 
pulse.  Of  these  three  international  pulses,  the  only 
similarity  between  the  three  was  the  time  duration. 
All  other  pulses  used  to  regulate  child  restraints, 
except  FMVSS  No.  213,  ended  beyond  100  msec. 
The  U.S.  has  about  10  times  the  LTV  sales  as 
Europe  (50  percent  versus  5  percent).  In  Australia, 
LTV  sales  constitute  about  25  percent  of  the  total 
vehicles  sold  in  that  country. 
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granted,  regarding  the  pulse  corridor 
specified  in  the  laboratory  test 
procedure  for  Standard  No.  213.  Due  to 
features  of  the  TRC  sled  and  others  of 
its  type  generally  (HYGE).  TRC  stated 
that  there  is  a  problem  with  achieving 
the  acceleration  curve  specified  in  the 
standard  and  suggested  that  the  pulse 
can  be  slightly  revised,  by  manipulating 
time  zero,  to  accommodate  HYGE  sleds 
without  affecting  test  results. 

Standard  No.  213  specifies  that,  when 
testing  child  restraints  in  the  48  km/h 
test,  the  acceleration  of  the  test  platform 
must  be  entirely  within  a  specified 
curve.  The  curve  begins  at  zero  g's  and 
zero  time.  TRC  stated  that  its  HYGE  sled 
is  generally  unable  to  produce  the 
required  acceleration  curve.  The  sled 
"fires"  by  cracking  a  seal  between  a 
high  pressure  chamber  and  a  low 
pressure  chamber,  with  the  flow  of  gas 
(around  a  metering  pin.  which  controls 
acceleration  curve  shapes)  from  high 
pressure  to  low  pressure  providing  the 
acceleration  force.  TRC  explained  that 
initially,  the  area  available  for  gas  flow- 
is  small,  and  a  short  amount  of  time  is 
required  for  pressure  to  build  enough  to 
cause  significant  acceleration.  Because 
there  is  a  lag  time  between  initiation  of 
the  test  and  appreciable  acceleration  of 
the  sled,  w'hen  the  curve  begins  at  zero 
g's  and  zero  time,  a  significant  portion 
of  the  curve  is  not  within  the  tolerance 
band  required  by  the  present  test 
procedure.  When  time  zero  is 
manipulated  so  that  the  initial 
acceleration  pulse  falls  within  the  zero 
to  10  millisecond  envelope,  and  the 
acceleration  at  time  zero  is  1.25  g's,  the 
required  tolerance  band  is  achieved. 

We  have  determined  that  TRC's 
petition  merits  consideration.  In 
December  1998,  NHTSA  issued  a  final 
rule  amending  the  sled  test  requirement 
in  Standard  208,   "Occupant  Crash 
Protection,"  by,  among  other  things, 
revising  how  time  zero  is  defined  (63  FR 
71390.  December  28.  1998).  The  sled 
test  in  that  standard  tests  occupant 


response  for  air  bag  restraint  systems.  In 
that  rulemaking.  NHTSA  determined 
that  it  is  impractical  for  that  test  to  have 
time  zero  at  0.0  g  acceleration,  because 
of  the  time  lag  between  initial 
movement  of  the  sled  and  significant 
acceleration.  The  agency  decided  that 
the  start  of  the  sled  test  will  be 
determined  by  a  specific  acceleration 
level  for  the  sled  which  corresponds  to 
a  time  at  which  the  most  rapid 
acceleration  begins,  at  about  0.5  g's  (63 
FR  at  71393),  Similarly,  TRC  would  like 
NHTSA  to  revise  its  pulse  envelope 
specifications  for  child  restraint  testing 
to  allow  a  small  deviance  at  time  zero 
"so  that  *   *    *  sleds  [similar  to  TRC's] 
may  defendably  participate  in 
certification  and  compliance  testing." 

2.  The  Crash  Pulse  Is  Not  Overly  Severe 

Following  passage  of  the  TRE.^D  Act. 
NHTSA  had  PAX  analyze  the  crash 
pulses  of  over  150  vehicles  tested  under 
FMVSS  No.  208  and  under  the  agencv's 
frontal  New  Car  Assessment  Program 
(NCAP).  Based  on  the  analvsis  of  model 
year  (MY)  1995  to  MY  2000  vehicles. 
PAX  found  that  the  current  pulse  in 
Standard  No.  213  was  more  severe" 
than  that  of  most  passenger  vehicles  in 
today's  fleet,  but  was  similar  to  the 
pulses  of  truck  and  truck-like 
multipurpose  passenger  vehicles  (;.e.. 
large  sport  utility  vehicles,  SUV's)  in 
Standard  No.  208  tests,  except  that  the 
truck  pulse  was  much  longer  in 
duration  than  the  Standard  .No.  213 
pulse.  A  report  by  PAX  on  the  research 
project  is  available  in  the  docket. 

To  summarize  the  report,  PAX 
obtained  "average"  crash  pulses  from 
the  FMVSS  No.  208  vehicle  crash  tests 
and  NCAP  tests.  To  obtain  average 
NCAP  and  FMVSS  No.  208  pulses,  59 
vehicles  were  separated  into  4  classes: 
Cars.  SUV's,  trucks,  and  vans.  The 
pulses  were  then  filtered,  and  the  peak 
velocity,  peak  G,  and  duration  of  the 
crash  pulse  were  recorded. 


The  Society  of  Automotive  Engineers 
(SAE)  Recommended  Practice  for 
electronic  processing  of  vehicle  crash 
test  acceleration  data,  as  given  in  SAE 
1211.  is  Channel  Frequencv  Class  60. 
Filtered  at  SAE  1211  Class  60  (100  Hz 
cutoff  frequency),  the  average  car  pulse 
had  a  peak  acceleration  of  24  g's  at  70 
msec  and  pulse  duration  of 
approximately  115  msec  When  this 
pulse  was  overlaid  with  the  Standard 
No.  213  pulse,  the  213  pulse  enclosed 
no  portion  of  the  average  car  curve.  The 
average  car  had  an  initial  slope  similar 
to  FMVSS  No.  213,  but  then  the  vehicle 
began  to  crush  before  stiffening  up 
again.  For  vans,  the  a\erage  \an  pulse 
had  a  peak  acceleration  of  22  g's  at  42 
msec  and  pulse  duration  of  140  msec. 
Both  the  van  pulse  and  the  213  pulse 
had  almost  identical  rise  times,  but  then 
after  10  msec,  the  van  pulse  began  to 
behave  like  the  car  pulse.  However, 
small  portions  of  the  van  pulse  were 
enclosed  by  the  213  pulse  corridor. 

With  SUV's,  the  average  SUV  pulse 
had  a  peak  acceleration  of  26  g's  at  27 
msec  and  a  pulse  duration  of  113  msec. 
When  the  SL'V  pulse  was  overlaid  with 
the  213  corridor,  the  time  of  peak  G  for 
the  SUV  pulse  was  verv'  similar  to  the 
213  pulse,  which  peaks  at  20  msec,  and 
the  rise  time  between  the  two  pulses 
was  also  very  similar,  Portions  of  the 
SUV  pulse  fell  within  the  213  corridor 
a  number  of  times. 

For  pick-up  trucks,  the  average  truck 
pulse  had  a  peak  acceleration  of  26  g's 
at  24  msec  and  a  pulse  duration  of  114 
msec.  When  the  truck  pulse  was 
overlaid  with  the  213  corridor,  there 
were  many  similarities.  Not  only  did  the 
two  curves  peak  at  almost  the  same  time 
but  the  rise  time  was  very  similar.  Also. 
for  the  first  65  msec,  the  truck  pulse  fell 
within  the  corridors  of  213  many  times. 
.Although  the  duration  of  the  pulse  was 
different,  the  truck  pulse  and  the  213 
pulse  appeared  to  be  very  similar. 

A  summary  of  the  PAX  findings  are 
set  forth  in  Table  4 


Table  4.— Summary  of  PAX  Pulse  Data  Filtered  at  SAE  Class  60  (100  Hz) 


Pulse  type 


Time 

msec) 

PeakG 

Duration         Peak  G 

24 

115,                 31 

26 

113 

35 

29 

114 

39 

22 

140 

26 

21 

81 

20 

AV  (kph) 


Average  Passenger  Car 

Average  SUV  

Average  Truck  

Average  Van  

FMVSS  No  213  


55 
52 
52 
54 
48 


^,\  more  severe  cra.sh  pui.'>p  i.s  defined  as  one 
having  a  higher  acceleration  onset  rale,  higher  peak 
acceleration,  and/or  a  shorter  time  duration. 
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Based  on  this  information,  we  have 
decided  not  to  reduce  the  seventy  of 
Standard  No.  213's  crash  pulse.  PAX 
found  that  the  current  crash  pulse  is 
very  similar  to  the  pulse  of  light  trucks. 
SUVs  and  small  school  buses  in 
acceleration  onset  rate  and  peak 
magnitude. 

Figures  2.  3  and  4  plot  acceleration 
curves  of  SUVs.  trucks,  and  a  small 
school  bus.  These  plots  show  that  the 
existing  Standard  No.  213  pulse  corridor 
closely  represents  pulses  of  these 
vehicles.  As  shown  in  the  figures,  the 
first  70  msec  represents  several  modern 
day  vehicles  used  to  transport  children. 
Increasingly,  light  trucks,  SUVs  and 
small  school  buses  are  being  used  to 
transport  children  in  child  restraints 
Based  on  these  findings,  we  conclude 
that  the  stringency  of  the  FMVSS  No. 
213  crash  pulse  is  justified  to  better 
ensure  that  each  child  restraint  will  not 


have  structural  degradation  in  a  crash, 
and  will  limit  forces  to  the  head.  neck, 
and  torso  to  tolerable  levels,  no  matter 
the  vehicle  the  child  is  in. 

The  agency  is  seeking  comment  on 
whether  a  m.ore  severe  crash  pulse 
should  be  established  for  testing  child 
restraint  systems.  Comments  are  sought 
on  the  trapezoidal-shaped  corridor 
proposed,  and  on  the  parameters  that 
determine  the  level  of  severity  of  a  pulse 
for  child  restraint  systems.  Does  the 
trapezoidal-shaped  corridor  provide  a 
sufficient  representation  of  the  current 
vehicle  fleet,  or  are  there  other  pulse 
shapes  that  would  be  more 
representative  and/or  more  severe? 

The  agency  is  also  seeking  comment 
as  to  whether  the  total  change  of 
velocity  of  the  current  Standard  No.  213 
pulse  (delta  v  =  30  mph)  should  be 
increased  to  33  mph  to  be  equivalent  to 
d  30  mph  crash  into  a  rigid  barrier. 


Typically,  a  delta  v  of  33  mph  is  seen 
in  a  30  mph  rigid  wall  test  required  for 
adult  protection  in  Standard  No.  208. 

3.  Adjusting  the  Corridors  of  the  Pulse 

We  are  proposing  minor  revisions  to 
the  crash  pulse.  We  would  extend  it  to 
approximately  90  msec,  and  would 
widen  the  test  corridor  so  that  several 
testing  facilities  can  satisfactorily 
reproduce  the  FMVSS  No.  213  crash 
pulse  [see  figure  5).  The  expanded 
corridor  would  not  sacrifice  the 
stringency  of  the  current  pulse.  The 
proposal  would  ensure  the  rapid  rise  as 
is  currently  in  the  standard  but  also 
accommodate  small  deviations  at  time 
zero  as  requested  by  the  TRC  petition. 
The  change  in  the  boundary  of  the 
corridor  would  provide  laboratories  the 
flexibility  to  generate  a  pulse  that  would 
be  closer  to  a  AV  =  30  mph. 

BILLING  CODE  491(y-59-P 
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HGURE  5:  Proposed  FMVSS  No.  213  Pulse 


Proposed  FMVSS  No.  213  Pulse 


Upper  Bound  U 
Lower  Bound 


40  60 

Time  (msec) 


100 


BILLING  CODE  4910-59-C 

NHTSA  proposes  that  the  sled  pulse 
for  Standard  No.  213  (see  figure  5. 
above)  should  have  the  coordinates 
given  in  the  following  table  5: 

Table  5.— Proposed  Sled  Pulse 
Coordinates 


Point 

Time 

Acceleration 

Upper  Bound 

A  .... 

0 

3 

B  .... 

10 

25 

C    . 

52 

25 

D  ... 

I           90 

0 

Lower  Bound 

E  ... 

4 

0 

F.... 

13 

19 

G  ... 

46 

19 

H 

75 

0 

NHTSA  will  be  further  evaluating  the 
proposed  changes.  Sled  tests  using  the 
proposed  crash  pulse  will  be  conducted 
later  this  year,  and  the  information  we 
obtain  will  be  placed  in  the  docket. 
Results  of  this  testing  will  be  compared 
to  compliance  test  data  of  existing  child 


restraints  to  evaluate  the  effect  of  the 
changes.  Comparison  of  these  tests  will 
aid  in  the  agency's  decision  as  to 
whether  the  proposed  changes  should 
be  adopted  in  a  final  rule. 

c.  Improved  Child  Test  Dummies 

This  document  proposes  two 
initiatives  toward  enhancing  the  use  of 
test  dummies  in  the  evaluation  of  child 
restraints  under  Standard  No.  213. 
NHTSA  proposes  to  replace  some  of  the 
existing  dummies  with  improved 
dummies  representing  children  of 
approximatoly  the  same  age  as  the 
replaced  dummies.  NHTSA  also 
proposes  testing  child  restraints  for 
older  children  by  using  a  weighted  6- 
year-old  dummy  (i.e.,  a  dummy  to 
which  weights  have  been  added).  The 
total  weight  of  the  dummy  would  be  62 
lb.  The  weighted  dummy  would  be  used 
to  test  child  restraints  that  are 
recommended  for  children  weighing  50 
to  65  lb.  (This  NPRM  also  proposes 
expanding  the  applicability  of  Standard 
No.  213  to  restraint  systems 
recommended  for  use  by  children 
weighing  up  to  65  lb.  See  section  IV(e) 
of  this  preamble.) 

TABLE  6.— USE  OF  CURRENT  DUMMIES 


Child  restraint  systems  must  be 
certified  as  meeting  Standard  No.  213's 
requirements  when  dynamically  tested 
with  test  dummies  that  represent 
children  of  different  ages.  The  current 
dummies  used  in  Standard  No.  213 
compliance  testing  are  the 
uninstrumented  newborn  infant,  the 
uninstrumented  9-month-old  infant,  and 
the  Hybrid  II  3-  and  6-year-old 
dummies.  NHTSA  selects  which  test 
dummy  to  use  based  on  the  mass  of  the 
children  for  whom  the  manufacturer 
recommends  for  the  child  restraint. 
Table  6  sets  forth  which  dummies  are 
used  to  test  child  restraints  based  on  the 
mass  recommendations  established  for 
the  restraint  by  the  manufacturer.  If  a 
child  restraint  were  recommended  for  a 
range  of  children  whose  mass  overlaps, 
in  whole  or  in  part,  two  or  more  of  the 
mass  ranges  in  the  table,  the  restraint  is 
tested  with  the  dummies  specified  for 
each  of  those  ranges.  Thus,  for  example, 
if  a  child  restraint  were  recommended 
for  children  having  masses  greater  than 
13  kg  and  up  to  20kg,  it  would  be  tested 
with  the  9-month-old  dummy,  the  3- 
year-old  dummy  and  the  6-year-old 
dummy. 


Recommended  mass  range  (kilograms) 


Dummy(ies)  currently  used  In  compliance  testing 


Not  greater  than  5  kg  (0  to  11  lb)  Newborn. 

Greater  ttian  5  but  not  greater  ttian  10  kg  (ii  to  22  lb)  Newborn,  9-month-old. 

Greater  than  10  but  not  greater  than  18  kg  (22  to  40  lb)  ,  9-month-old,  Hybrid  II  3-  year-old. 

Greater  than  18  (40  to  50  lb)  Hybrid  II  6-  year-old. 
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1.  CRABI.  Hybrid  III  Dummies 
i.  Replacing  Current  Dummies 

The  first  initiative  is  a  proposal  to 
replace  three  of  the  test  dummies  now- 
used  in  Standard  No.  213  compliance 
tests  with  new  test  dummies.  The 
design  and  performance  criteria  for  the 
new  dummies  were  incorporated  into 
NHTSA's  regulation  for 
anthropomorphic  test  devices.  49  CFR 
part  572,  by  rulemaking  actions 
concluded  last  year.  The  new  dummies 
cire  the  Child  Restraint  Air  Bag 
Interaction  (CRABI)  12-month-old  infant 
dummy  (Part  572,  Subpart  R).  the 
Hybrid  III  3-vear-old  child  dummy 
(Subpart  P).  and  the  Hybrid  III  6-year- 
old  child  dummy  (Subpart  N).  The 
dummies  are  used  in  compliance  tests 
that  the  agency  adopted  last  year  for 
testing  advanced  air  bag  systems  under 
Standard  No.  208.  "Occupant  Crash 
Protection."  We  would  retain  the 
newborn  infant  dummy  in  Standard  No. 
213's  compliance  tests,  but  would 
replace  the  9-month-old  dummy  (Part 
572.  Subpart  J)  with  the  CRABI.'«  We 
would  replace  the  Hybrid  II  3-  and  6- 
year-old  dummies  with  their  Hybrid  III 
(HIII)  counterparts.  Thus,  just  as  in  the 
protocol  today  under  Standard  No.  213, 
there  would  be  four  child  test  dummies 
used  for  compliance  testing. 

The  new  dummies  were  incorporated 
into  Part  572  because  they  comprise  a 
new  generation  of  test  dummies  that  are 
more  representative  of  human  children 
than  their  Hybrid  II  counterparts,  and 
allow  for  the  assessment  of  the  potential 
for  more  types  of  injuries  in  motor 
vehicle  crashes.  The  biofidelitv. 


reliability  and  repeatability  of  the  test 
dummies  were  discussed  in  the  final 
rules  incorporating  the  dummies  into 
Part  572.  See.  final  rules  for  the  CR.\BI 
(65  FR  17188;  March  31.  2000):  Hvbrid 
III  3-year-old  (65  FR  15254;  March  22. 
2000);  Hvbrid  III  6-vear-old  dummy  (65 
FR  2065;  Januar\-  13.  2000).  The  CR.\BI 
dummy  is  instrumented  with  head,  neck 
and  chest  accelerometers.  while  the  9- 
month-old  dummy  is  not.  The  Hybrid  III 
child  dummies  have  a  broader  selection 
of  instruments  to  assess  the  injurv 
potential  to  child  occupants,  including 
a  multi-segmented  neck,  multi-rib 
thorax  and  abdominal  load  monitors, 
while  the  Hybrid  II  dummies  have 
limited  biofidelity  in  the  neck  area  and 
are  not  instrumented  to  measure  neck 
injun,'.  Because  of  their  superior 
instrumentation,  the  CRABI  dummy  and 
the  Hybrid  III  child  dummies  can 
provide  a  fuller  evaluation  of  the 
performance  of  child  restraint  systems 
in  protecting  young  children. 

Simply  substituting  the  dummies  for 
the  existing  ones  might  not,  in  itself, 
affect  child  restraint  performance.  There 
does  not  seem  to  be  a  significant 
difference  between  the  Hybrid  II  and 
Hybrid  III  dummies  in  their  ability  to 
measure  head  and  chest  accelerations  or 
in  dummy  kinematics  relevant  to  head 
and  knee  excursions.  A  series  of  frontal. 
Standard  No.  213  sled  tests  were 
conducted  to  evaluate  the  equivalency 
between  the  Hybrid  II  child  dummies 
currently  used  in  the  standard  with  the 
CRABI  dummy  and  the  Hybrid  III  3-  and 
6-year-old  dummies.  Results  from 
previously  performed  compliance  tests 


(Hybrid  II  dummies)  were  identified, 
and  the  Hybrid  III  and  CRABI  dummies 
were  seated  in  various  CRS  and  vehicle 
belt  configurations  in  order  to  establish 
a  full  complement  of  tests  with  both  the 
Hybrid  II  and  Hybrid  III  dummies. 
Where  needed,  additional  sled  tests 
were  performed  with  the  Hybrid  II 
dummies  HIC.  chest  acceleration,  and 
head  and  knee  excursion  values  were 
compared  between  the  Hybrid  II  and 
Hybrid  III  dummies  for  each  age  group. 
Test  results  indicate  similar 
performance  between  the  Hybrid  II  and 
Hybrid  III  child  dummy  families.  See. 
"A  Comparative  Evaluation  of  the 
Hybrid  II  and  Hybrid  III  Child  Dummy 
Families."  a  copy  of  which  has  been 
placed  in  the  docket.  Nonetheless, 
replacing  the  Hybrid  II  3-  and  6-year-old 
dummies  with  their  Hybrid  III 
counterparts  would  enhance  safety  by 
the  latter's  greater  instrumentation 
capabilities  and  improved  biofidelitv. 
and  by  the  adoption  of  injury  criteria 
that  the  Hybrid  II  dummies  cannot 
measure.  This  .VPRM  proposes  new- 
injury  criteria  of  that  sort,  which  are 
discussed  in  section  V  (f),  infira. 

ii  Retaining  the  Criteria  Used  To 
Determine  Which  Dummy  Is  Used  in 
Compliance  Tests 

NHTSA  proposes  to  retain  the  criteria 
that  are  used  to  determine  which 
dummy  is  used  in  Standard  No.  213's 
compliance  test.  Table  7  sets  forth  the 
dummies  that  would  be  used  to  test 
child  restraints,  based  on  the  mass  of 
the  children  for  whom  the  restraint  is 
recommended. 


Table  7.— Proposed  Use  of  New  Dummies 


Recommended  mass  range  (kilograms) 


Dummy(ies)  currently  used  m  compliance 
testing 


Dummies  proposed  for  use 


Not  greater  than  5  kg  (0  to  1 1  lb)  Newborn  

Greater  than  5  but  not  greater  than  10  kg  (11  '  Newbom.  9-month-old  . 

to  22  lb). 
Greater  than  10  but  not  greater  than  18  kg  (22    9-month-old.  3-year-old 

to  40  lb). 
Greater  than  18  kg  but  not  greater  than  22.7  kg    6-year-old 

(40  to  50  lb). 
Greater  than  22.7  kg  (Over  50  lb) 


Newbom 
NewtX)m.  CRABI 

CRABI   HIII  3-year-old. 

Hill  6-year-old 

Weighted  Hill  6-year-old. 


Comments  are  requested  on  the  merits 
of  replacing  the  existing  dummies  with 
the  three  new  ones.  The  agency  has 
tentatively  decided  that  it  would  no 
longer  use  the  9-month-old  dummy 
(which  weighs  20  lb)  to  test  child 
restraints  because  the  newbom  and  the 
CRABI  (22-*)  appear  sufficient  to 
evaluate  the  performance  of  a  child 


'Britax  Child  Safety  Inc.  submitted  a  petition  for 
rulemaking  on  September  22.  2000.  to  allow 


restraint  recommended  for  infants. 
Comments  are  requested  on  whether  the 
9-month-old  dummy  would  still  be 
needed  to  test  child  restraints,  and  if  so. 
which  restraints  should  be  tested  with 
that  dununy.  The  9-month-old  dummy 
better  represents  a  9-month-old  child 
than  the  CRABI.  since  the  CRABI  is 
slightly  more  massive  as  a  device 


manufacturers  to  specify  use  of  the  CRABI  in 
compliance  testing  in  place  of  the  9-raonth-old 


representing  a  12-month-old.  Thus, 
retaining  the  9-month-old  in  compliance 
testing  might  increase  the  scrutiny  of 
the  standard  of  infant  restraints,  which 
argues  for  continued  use  of  the  dummy 
in  compliance  tests  (although  there 
would  be  costs  associated  with  such 
use).  Also,  some  rear-facing  infant  car 
seats/carriers  that  are  designed  with  a 


dummy  To  the  extent  the  petition  is  consistent 
with  this  N'PRM.  it  is  granted. 
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handle  for  toting  the  infant  outside  of 
the  vehicle  are  recommended  for  use 
with  infants  weighing  only  up  to  20  lb. 
Even  though  the  CRABI  (at  22  lb)  is 
heavier  than  the  children  recommended 
for  those  restraints,  we  tentatively 
conclude  that  the  CRABI  can  and 
should  be  used  in  compliance  tests  of 
these  restraints  because  it  is 
instrumented  and  the  9-month-old  (20 
lb)  dummy  is  not.  Do  all  infant  car  seat/ 
carriers  have  back  supports  that  are  high- 
enough  to  support  the  CRABI? 

Relatedly,  the  agency's  policy  has 
been,  to  the  extent  possible,  to  test  each 
child  restraint  with  dummies  that  are  at 
the  ends  of  the  weight  range  of  children 
for  whom  the  restraint  is  recommended. 
The  smaller  of  the  two  dummies  with 
which  we  test  child  restraints  is  used  for 
assessing  the  potential  for  ejection, 
while  the  larger  dimimy  is  used  for 
assessing  structural  integrity.  Be  that  as 
it  may,  we  would  test  a  child  restraint 
that  is  recommended  for  use  by  children 
weighing  20  to  40  lb  forward-facing 


with  the  CRABI  (22  lb)  dummy,  and  not 
with  the  9-month-old  (20  lb)  dummy, 
even  though  the  9-month-old  dummy  is 
closer  in  weight/mass  to  the  lower  end 
of  the  recommended  weight  range  for 
the  restraint.  The  difference  in  stature 
between  the  9-month-old  and  the  12- 
month-old  CRABI  is  nominal— the  9- 
month-old  is  27.9  inches  tall,  while  the 
.12-month-old  CRABI  is  29.4  inches  tall 
(the  sitting  heights  are  17.7  inches  and 
18.3  inches,  respectively).  As  such,  both 
dummies  will  likely  provide  nearly 
identical  measures  of  the  possibility  for 
ejection.  Comments  are  requested  on 
this  issue. 

Comments  are  requested  on  whether 
there  is  a  need  to  specify  in  Part  572  a 
test  dummy  representing  an  18-month- 
old  child.  Transport  Canada  has 
evaluated  an  18-month-old  CRABI  child 
dummy  that  weighs  25  lb.  However, 
because  NHTSA  has  not  evaluated  the 
dummy,  we  have  not  assessed  whether 
it  should  be  used  in  compliance  testing. 
There  also  does  not  appear  to  be  a 


significant  need  for  the  dummy.  The 
dummy  would  be  used  in  tests  of 
convertible^"  restraints  that  are 
recommended  for  use  in  the  rear-facing 
configvu-ation  by  children  weighing  over 
22  lb.  As  noted  above,  restraints  that  are 
recommended  for  use  by  children  over 
22  lb  (and  less  than  40  lb)  are  subject 
to  testing  with  the  Hybrid  II  3-year-old 
(33  lb)  dummy.  Virtually  all  convertible 
restraints  currently  on  the  market  are 
certified  rear-facing  for  up  to  at  least  30 
lb,  and  often  to  35  or  40  lb.  The  3-year- 
old  dummy  therefore  is  more 
representative  of  children  at  the  upper 
end  of  the  recommended  weight  ranges 
for  these  restraints  than  the  18-month- 
old  dvunmy. 

The  height  recommendations  would 
not  change.  The  850  mm  height 
criterion  was  originally  based  on  the 
95th  percentile  1 -year-old  and  not  the  9- 
month-old,  so  the  substitution  of  the 
CRABI  12-month-old  for  the  9-month 
does  not  require  a  change. 


Table  8.— Dummy  Selection  Based  on  Height  Recommendations 


Recommended  height  range  (kilograms) 


Dummy(ies)  cun-ently  used  in  compliance 
testing 


Dummies  proposed  tor  use 


Not  greater  than  650  mm 

Greater  than  650  mm  tHJt  not  greater  than  850 

mm. 
Greater  than  850  mm  but  not  greater  than  1 100 


Newtxxn  

Newt)om.  9-monttvold 


9-nfKinth-old.  HII  3-year-old 


mm. 


Greater  than  1100  mm  I  HII  6-year-oW 


Newborn. 
Newbom.  CRABI. 

CRABI,  Hill  3-year-old. 

Hill  6-year-oid. 


ill.  Conditioning  the  Diunmies 

This  document  proposes  detailed 
descriptions  of  the  clothing, 
conditioning  and  positioning 
procedures  for  the  dummies  to  ensure 
that  the  test  conditions  are  carefully 
controlled. 

Clothing  for  the  12-month-old  CRABI 
and  the  Hybrid  III  3-  and  6-year-old 
dummies  is  currently  specified  in  the 
corresponding  sections  of  Part  572  that 
identify  the  design  and  performance 
criteria  for  each  dummy.  (Clothing  is 
described  in  §572. 154(c)(2)  of  Part  572 
for  the  CRABI  12-month-old;  in 
§  572.144(c)(1)  for  the  Hybrid  III  3-year- 
old;  and  in  §  572.124(c)(2)  for  the 
Hybrid  III  6-year-old.)  It  is  proposed  that 
the  clothing  specified  in  Part  572  for 
each  dummy  be  used  in  the  Standard 
No.  213  compliance  test,  except  with 
respect  to  the  identification  of 
appropriate  footwear.  S9.1(c)  of 
Standard  No.  213  prescribes  size  7M 


sneakers  for  the  3-year-old  dummy  and 
size  12V2  M  sneakers  for  the  6-year-old 
duiruny  with  rubber  toe  caps,  uppers  of 
Dacron  and  cotton  or  nylon  and  a  total 
mass  of  0.453  kg.  No  such  specifications 
are  in  Part  572.  As  such,  we  propose 
that  S9.1(c)  Standard  No.  213  maintain 
the  specification  of  footwear  for  the 
Hybrid  III  3-  and  6-year-old  dummies. 
The  clothing  and  footwear  for  the 
weighted  6-year-old  dummy  (see  section 
V.d.2,  infra)  would  be  the  same  as  that 
specified  in  Part  572  for  the  Hybrid  III 
6-year-old  dummy. 

The  conditioning  specifications 
specified  in  S9.3  of  Standard  No.  213 
would  be  revised  to  reflect  the  same  pre- 
test conditioning  procedures  that  are 
currently  specified  in  Standard  No.  208 
for  the  CRABI  12-month-old  and  the 
Hybrid  III  3-  and  6-year-old  dummies. 
Namely,  each  dummy  would  be 
maintained  at  a  temperature  between  69 
and  72  degrees  F  (between  20.6  and  22.2 


'"A  convertible  child  restraint  can  be  used  rear- 
facing  with  infants  and  young  toddlers,  and 
forward-facing  with  older  toddlers.  They  typically 
are  recommended  for  use  by  children  from  birth 
until  the  child  reaches  40  lb. 


degrees  C)  for  at  least  4  hours  prior  to 
a  test.  This  would  ensure  that  each 
dummy  is  conditioned  in  a  manner  that 
is  consistent  with  the  provisions 
specified  in  Part  572  for  each  dummy 
and  its  specific  subassemblies.  The 
dimmiy  positioning  requirements  in  SlO 
of  Standard  No.  213  would  remain 
essentially  unchanged.  We  note  that 
Sl0.2.1(a)  of  Standard  No.  213,  which 
specifies  rotating  the  legs  of  the  9- 
month-old  dtimmy  prior  to  placement  of 
the  dummy  in  a  child  restraint,  is  not 
needed  for  the  CRABI  12-month-old 
dummy  because  of  the  spinal  structure 
of  the  CRABI  dummy." 

2.  Using  a  Weighted  6-Year-Old  Dummy 

The  second  initiative  relates  to 
enhancing  the  dynamic  evaluation  of 
child  restraints  that  are  designed  for 
older  children.  This  NPRM  proposes  to 
use  a  weighted  Hybrid  HI  6-year-old 
dummy  to  test  child  restraints  that  are 


'  I  The  proposed  regulatory  text  of  this  NPRM 
retains  the  specifications  in  Standard  No.  213  for 
conditioning  and  positioning  the  9-month-old 
dummy  and  the  Hybrid  U  dummies  because  the 
dummies  would  continue  to  be  used  in  compliance 


tests  until  the  mandatory  compliance  date  of  a  final 
rule  (which  is  proposed  to  be  November  1 .  2004). 
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recommended  for  use  by  children  with 
masses  up  to  29.5  kg  (65  lb). 

A  child  reaching  40  lb  (18  kg)  has 
outgrown  a  convertible  or  toddler 
restraint,  but  still  must  be  restrained  bv 
special  means  to  safely  ride  in  a  vehicle. 
Parents  tend  to  move  these  young 
children  into  the  vehicle  belt  system, 
only  to  find  that  the  lap  and  shoulder 
belts  do  not  properly  fit  their  children. 
The  children  are  not  yet  large  enough  to 
sit  with  their  backs  against  the  vehicle 
seat  back  cushion  with  their  knees  bent 
over  the  seat  edge.  To  compensate  for  a 
shoulder  belt  crossing  their  face  or  neck, 
some  children  tend  to  place  the 
shoulder  belt  behind  their  backs,  which 
results  in  no  restraint  of  the  child's 
upper  torso.  Children  also  find  it  more 
comfortable  to  bend  their  knees  at  the 
vehicle  seat  cushion's  edge  than  to  ride 
with  the  edge  of  the  cushion  pressing 
against  their  calves.  Because  their  legs 
are  not  long  enough  to  enable  them  to 
bend  their  knees  at  the  cushion's  edge 
while  riding  in  a  vehicle,  children 
generally  slouch  down  in  the  vehicle 
seat  and  scoot  forward  on  the  seat. 
Slouching  raises  the  lap  belt  over  their 
soft-tissue  areas,  which  exposes 
abdominal  organs  to  crash  forces  that 
can  be  imposed  by  the  lap  belt. 

Klinich  et  al.  estimates  that  children 
who  are  less  than  148  centimeters  in 
standing  height  do  not  adequately  fit  the 
seat  belt  and  seating  system  in  vehicles 
("Study  of  Older  Child  Restraint/ 
Booster  Seat  Fit  and  NASS  Injurv 
Analysis,"  DOT  HS  808  248.  November 
1994')  Current  NHTSA  guidelines 
recommend  booster  seat  use  for  children 
up  to  age  8,  unless  the  child  is  4'  9". 

A  booster  seat  improves  the  fit  of  a 
vehicle's  belts  on  children.  Booster  seats 
are  "child  restraint  systems"  regulated 
in  the  same  manner  as  other  child 
restraint  systems  by  Standard  No.  213. 
The  boosters  come  in  a  variety  of  styles, 
the  majority  having  high-backs,  with 
shoulder  strap  adjuster  features  on  the 
sides.  Belt-positioning  seats  (also 
referred  to  as  "belt-positioning 
boosters  ")  must  be  used  with  a  lap  and 
shoulder  belt  system.  Boosters  provide  a 
raised  seating  platform  for  the  child, 
which  provides  a  taller  sitting  height. 
Raising  the  child  helps  position  both  the 
vehicle's  lap  and  shoulder  belts 
correctly.  The  seating  platform  also 
allows  the  child's  knees  to  bend 
comfortably  while  the  child  is  riding  in 
the  vehicle,  which  greatly  reduces  the 
tendency  to  slouch.  Booster  seats  are 
dynamically  tested  by  the  agency  using 
the  6-year-old  test  dummy,  which 
weighs  approximately  48  pounds  and  is 
about  48"  tall. 

In  September  1996,  the  NTSB  issued 
Safety  Recommendation  H-96-25, 


which  asked  NHTSA  to  revise  Standard 
No.  213  to  establish  performance 
standards  for  booster  seats  that  can 
restrain  children  up  to  80  pounds.  The 
Safety  Board  expressed  concern  about 
the  performance  of  boosters  when 
restraining  a  child  that  weighs  more 
than  the  6-year-old  dummy  that  is 
currently  used  in  Standard  No.  213 
compliance  testing.  This  concern  was 
also  expressed  bv  the  Blue  Ribbon  Panel 
II  in  March  1999  ("Blue  Ribbon  Panel  II: 
Protecting  Our  Older  Child  Passengers  ") 
in  its  report  on  ways  to  increase  the  use 
of  age-  and  size-appropriate  occupant 
restraints  by  children  ages  4  through  15. 
Most  booster  seats  currently  on  the 
market  are  certified  for  use  by  children 
weighing  up  to  80  lb.  To  better  evaluate 
the  performance  of  these  boosters  with 
children  at  the  higher  end  of  the  weight 
range  recommended  for  the  restraint, 
the  agency  is  pursuing  two  separate  but 
parallel  efforts  to  address  the  protection 
needs  of  older  children.  The  first  is  a 
long-term  program  to  develop  a  76-lb, 
10-year-old  dummy.  The  second  is  a 
short-term  initiative  to  use  a  weighted  6- 
year-old  dummy  to  test  booster  seats 
bevond  the  50-lb  weight  limit  specified 
in  FMVSS  No.  213.  The  weighted 
dummy  weighs  62  lb. 

i.  Development  of  the  10-Year-Old 
Dummy  Is  a  Long-Term  Measure 

A  10-year-old  dummy  is  bemg 
developed,  but  it  is  not  far  enough  along 
in  its  development  to  be  part  of  this 
NPRM.  '-  The  following  summarizes  the 
work  on  the  dummv  thus  far. 

In  early  2000,  NHTSA  asked  the 
Society  of  Automotive  Engineers  (SAE) 
Dummy  Family  Task  Group  (DFTG)  to 
develop  a  test  dummy  representative  of 
a  10-year-old  child.  The  development 
and  adoption  of  a  dummy  this  size  is 
seen  as  a  long-term  solution  to  ensuring 
the  proper  restraint  of  the 


-The  iegislalive  histon  lo  TREAD  indicates  that 
Congress  was  interested  in  the  potential  for  using 
the  10-year-old  dummy  specified  in  ECE  44.  That 
dummy  is  manufactured  hy  the  Netherlands 
Oroanisation  for  .Applied  Scientific  Research  (TNO). 
which  manufactures  the  other  test  dummies 
referenced  in  ECE  44.  These  dummies  are  TNO's 
"P"  series  of  child  dummies,  which  includes  a 
newborn,  a  9-monlh.  18-month,  and  3-,  6-,  and  10- 
year-old.  All  P  series  dummies  are  of  similar 
construction  The  agency  evaluated  the  3-vear-old 
child  dummy  and  found  it  to  have  insurmountable 
seating  stabilitx  problems  when  placed  in  a  child 
restraint,  and  un-human-like  impact  kinematics 
because  of  its  cer\  ical  and  thoracic  spine 
constmction.  We  also  found  problems  with  the 
mstrumentation.  As  a  result,  because  of  design 
■>imilarilies  of  all  P  series  dummies,  our  engineering 
judgment  was  the  10-year  old  TNO  dummy  would 
not  be  suitable  for  use  in  crash  testing. 
Subsequently.  TNO  began  developing  the  Q  series 
dummies,  which  appear  likely  to  be  more 
biofidelic.  stable  and  reliable  than  their 
predecessor.  The  dummies  are  still  in  development 
and  are  not  available  for  use  now. 


approximately  10  percent  of  the 
population  between  the  sizes  of  6-vear- 
olds  and  5th  percentile  adult  females, 
and  could  potentially  be  used  in 
evaluating  the  performance  of  booster 
seats  and  vehicle  belt  systems.  The 
group  met  initially  in  May  2000  to 
define  the  concept.  The  weight  and 
height  of  the  proposed  dummy  were 
provided  from  the  Center  for  Disease 
Control  Data  Bank,  and  was  targeted  to 
be  approximately  4'6"  and  72  lb.  The 
basic  construction  was  envisioned  to  be 
similar  to  that  of  the  small  female 
dummy.  The  dummy  was  to  be  able  to 
be  positioned  in  erect  seated,  slouched 
seated,  standing,  and  kneeling  postures 
to  fully  evaluate  possible  restraint 
configurations. 

The  task  group  held  its  first  review 
meeting  in  June  2000,  and  reviewed 
impact  responses  scaled  from  the  small 
female  and  6-year-old  dummies.  At  that 
time,  provisional  performance 
requirements  were  defined,  and  the 
anthropometr\'  and  mass  goals  were 
finalized.  The  dummy  instrumentation 
was  specified  to  measure  injun.' 
parameters  for  the  following  body 
regions:  head.  neck,  shoulder,  thorax, 
pelvis,  femur,  and  tibia. 

The  first  10-year-old  prototype  was 
assembled  in  February  2001,  it  weighed 
about  76  lb  The  task  group  reviewed 
this  prototype,  and  directed  design 
corrections.  Subsequently,  the  first 
drawings  were  completed  in  .^pril  2001. 
CM  and  .NHTSA  separately  performed 
preliminary  dummy  performance 
verifications  in  Spring  2001  and 
Summer  2001.  respectively.  The  agency 
is  now  conducting  an  extensive 
evaluation  of  the  dummy,  which  will 
include  a  series  of  sled  testing  of  the 
dummy.  If  no  problems  are 
encountered.  NHTSA  may  issue  an 
NPRM  proposing  the  incorporation  of 
the  10-year-old  dummy  into  Part  572  by 
earlv  2003.  When  it  issues  such  an 
NPRM.  NHTSA  will  also  undertake 
rulemaking  on  Standard  ,No.  213  to 
propose  using  the  dummy  in 
compliance  tests.  At  this  time,  we  invite 
views  on  the  development  and  potential 
use  of  the  10-year-old  dummy  in 
Standard  No.  213's  compliance  tests. 

ii.  A  Weighted  6-Year-Old  Dummy  Is  a 
Feasible  Short-Term  Alternative 

As  a  short-term,  interim  measure. 
NHTSA  is  proposing  the  use  of  a 
weighted  Hybrid  III  6-year-old  dummy 
(hereinafter  "HIIIt^CW")  for  use  in 
testing  child  restraints  that  are 
recommended  for  use  by  children 
weighing  from  50  to  65  lb 

The  agency  developed  the  dummy  by 
adding  weights  to  the  current  Hybrid  III 
6-vear-old  child  dummv  to  increase  the 
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total  weight  from  approximately  52 
pounds  "  to  over  60  pounds. '■»  NHTSA 
added  approximately  10  pounds  to  the 
dummy  so  that  it  could  be  used  to 
represent  slightly  heavier  children.  The 
initial  design  concept  utilized  carbon 
steel  weights  that  were  rigidly  attached 
to  the  dummy  in  two  locations:  (1)  a 
weight  located  on  the  superior  side  of 
the  pelvis  between  the  pelvis  and  the 
lumbar  adaptor:  and  (2)  weights  located 
on  the  lateral  sides  of  the  thoracic  spine 
box.  The  steel  pelvis  weight  added  3.8 
pounds  to  the  dummy  while  the  spine 
weights  added  a  total  of  5  pounds  (each 
weight  was  2.5  pounds  on  right  and  left 
sides).  The  resulting  dummy  weight  was 
approximately  60  pounds.  The 
modifications  also  increased  the 
dummy's  seating  height  by  one  inch. 
This  change  in  stature  appeared  to  be 
acceptable:  a  heavier  occupant  could 
also  be  slightly  taller. 

Following  preliminary  testing  with 
the  carbon  steel  weights  and  upon 
experiencing  some  belt  retention 
problems,  we  determined  that  better 
weight  and  center  of  gravity 
distributions  could  be  achieved  through 
the  use  of  a  dense  Tungsten  alloy 
material.  The  geometrv-  of  the  spine  and 
pelvis  weights  was  redesigned  to 
achieve  a  weight  of  5.1  pounds  for  the 
pelvis  weight  and  5.2  pounds  total  for 
the  spine  weights.  The  increased 
density  offered  by  the  Tungsten  alloy 
allowed  each  of  the  weights  to  be 
reduced  in  size,  thus  reducing  the 
possibility  of  interference  between  the 
ribs  and  the  spine  weights.  Further,  the 
dummy's  seated  height  was  only 
increased  by  approximately  0.7  inches 
over  the  unweighted  HIII-6C  dummy. 

Preliminary  evaluation  tests  have 
been  conducted  on  dummies  equipped 
with  both  the  steel  and  Tungsten  alloy 
versions  of  the  weights.  These  tests 


'3  The  Hybrid  III  ft-year-old  dummy  weighs  about 
51.5  lb,  whereas  the  Hybrid  II  dummy  weighs 
approximately  48  lb.  .\  50th  percentile  6-year-old 
weighs  51  lb. 

'*The  agency  originally  began  this  project  by 
evaluating  whether  weight  could  be  added  to  the 
Hill  6-year-old  dummy  by  way  of  a  weighted  vest. 
We  purchased  a  weighted  vest  from  First 
Technology  Safety  Systems,  a  dummy 
manufacturer,  to  evaluate  its  design.  The  weights 
were  contained  in  pouches  located  over  the 
abdomen  in  the  front  and  over  the  lower  back  of 
the  dummy's  posterior  On  inspection  of  the  vest  on 
the  dummy,  we  decided  that  this  design  would  be 
unacceptable  for  use  in  compliance  testing.  Because 
the  weights  were  not  rigidly  attached  to  the 
dummy,  the  weights  could  rattle  or  even  slap  in  a 
dynamic  event  and  possibly  create  noisy  data 
signals  in  the  dummy's  instrumentation  responses 
Further,  the  vest  was  somewhat  bulky,  and  the 
agency  was  concerned  that  it  could  affect  the 
positioning  of  the  dummy  within  the  restraint 
system.  The  agency  therefore  concluded  that  the 
weighted  vesl  concept  was  not  a  feasible 
alternative. 


included  thoracic  calibration  impacts, 
torso  flexion  tests,  and  dynamic  sled 
tests.  The  weights  withstood  dynamic 
impacts  and  testing  without  causing 
excessive  noise  or  vibrations  in  the  data 
channels.  (Adding  the  weights  does  not 
require  any  permanent  modifications  to 
the  dummy.  When  the  weights  are 
removed,  the  dummy  reverts  to  its 
original  condition  and  meets  the 
existing  Part  572  specifications  for  the 
Hybrid  111  unweighted  6-year-old 
dummy.) 

Component  tests  conducted  with  the 
steel  version  indicate  that  the  added 
weights  did  not  appear  to  introduce 
structural  or  instrumentation  problems. 
The  thoracic  responses  met  the 
calibration  requirements  of  the 
unweighted  HII1-6C  dummy:  however, 
the  peak  probe  force  measured  during 
the  compression  interval  was  near  the 
upper  end  of  the  corridor.  Thus,  the 
thoracic  impact  response  corridor  may 
need  to  be  adjusted  for  the  weighted 
dummy.  Electronic  responses  and  visual 
observations  confirmed  that  there  was 
no  contact  between  the  ribs  and  the 
spine  weights  during  the  oblique 
impacts.  The  torso  flexion  tests  also  met 
all  of  the  requirements  of  the 
unweighted  HIII-6C  dummy. 

Sled  tests  have  been  conducted  with 
both  the  steel  and  Tungsten  versions. 
For  all  sled  tests,  the  current  Standard 
No.  213  pulse  and  buck  were  used.  Both 
versions  of  the  dummy  have  been  tested 
with  different  booster  seats  and  with  3- 
point  (lap  and  shoulder)  belt  systems. 
The  results  of  the  dummy,  particularly 
with  the  high  mass  Tungsten  weights, 
appear  to  be  reasonable  as  compared  to 
the  standard  HIII-6C  dummy.  That  is. 
there  have  been  no  structural  or 
electronic  deficiencies  observed  as  a 
result  of  the  sled  testing.  Additionally, 
a  series  of  four  Standard  No,  213  sled 
tests  using  various  child  restraints  were 
performed  to  compare  the  response  of 
the  unweighted  Hybrid  III  6-year-old 
dummy  to  the  H1I1-6CW,  Tests  of  the 
revised  weighted  6-year-old  H-III 
dummy  produced  normal  dummy 
kinematics  (motion  in  midsagittal  plane) 
in  booster  seats  and  regular  belt 
systems. 

A  technical  report  discussing  the 
agency's  work  in  developing  the 
dummy,  tided  "Evaluation  of  the 
Weighted  Hybrid  III  Six- Year-Old 
Dummy,"  has  been  placed  in  the  docket. 
A  proposal  to  incorporate  the 
specifications  and  performance  criteria 
for  the  Hin-6CW  in  Part  572  will  be 
published  in  early  2002  in  the  Federal 
Register. 


d.  Expanding  the  Applicability  of  the 
Standard  to  65  Lb 

NHTSA  proposes  to  amend  Standard 
No.  213  to  increase  the  upper  limits  of 
its  applicability  so  that  it  would  apply 
to  child  restraint  systems  for  children 
who  weigh  65  lb  or  less.  Currently,  the 
standard  defines  "child  restraint 
system"  as  "any  device  except  Type  I 
[lap]  or  Type  Il'llap/shoulderj  seat  belts, 
designed  for  use  in  a  motor  vehicle  or 
aircraft  to  restrain,  seat,  or  position 
children  who  weigh  50  pounds  or  less" 
(S4),  We  would  amend  the  definition  to 
increase  the  weight  limit  to  65  lb. 

The  effect  of  the  amendment  would 
be  to  apply  Standard  No.  213  to  devices 
that  are  recommended  for  children 
weighing  50  to  65  lb.  There  has  been 
considerable  interest  over  the  years  in 
raising  the  limit  to  require  that  child 
restraint  systems  that  are  recommended 
for  older  children  (i.e.,  booster  seats) 
perform  adequately  in  a  crash.  The  aim 
of  raising  the  limit  was  to  bring  booster 
seats  that  are  recommended  for  children 
over  50  lb  within  Standard  No.  213  and 
subject  them  to  that  standard's  dynamic 
test,  just  as  other  restraints  are  tested 
under  the  standard.  The  intent  to 
evaluate  booster  seat  performance  more 
thoroughly  by  dynamically  testing  them 
could  not  be  realized,  however,  without 
a  test  dummy  representing  an  older 
child.  It  would  make  little  sense  to  raise 
the  standard's  limit  above  50  lb  if  a  test 
device  were  not  available  to  test  the 
performance  of  the  restraint.  Further, 
booster  seats  were  not  being  marketed 
so  as  to  be  beyond  the  standard's 
purview;  their  recommended  usage 
included  children  weighing  less  than  50 
lb  so  they  were,  at  least,  subject  to  the 
30  mph  dynamic  test  with  the  6-year- 
old  (48  lb)  dummy.  For  these  reasons. 
NHTSA  decided  against  increasing  the 
50  lb  limit  in  the  definition  of  "child 
restraint  system,"  (See  58  FR  46928. 
46932  for  a  discussion  of  the  agency's 
decision  not  to  undertake  rulemaking  on 
this  issue.) 

Today,  we  are  proposing  to 
incorporate  a  weighted  6-year-old 
dummy  (62  lb  total  weight)  into  Part 
572,  We  tentatively  conclude  that  the 
dummy  can  provide  useful  information 
on  the  performance  of  booster  seats  that 
are  recommended  for  children  above  50 
lb.  Accordingly,  we  propose  to  increase 
the  50  lb  weight  limit  in  the  definition 
of  child  restraint  system  to  65  lb.  In  the 
event  that  the  weighted  6-year-old 
dummy  is  not  determined  to  be 
sufficient  for  testing  child  restraints  for 
children  weighing  above  50  lb,  what 
would  be  the  advantages  and 
disadvantages  of  raising  the  limit 
nonetheless?  Regardless  of  whether  the 
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weighted  6-year-old  dummy  were 
adopted,  comments  are  also  requested 
on  the  advantages  and  disadvantages  of 
increasing  the  weight  limit  to  eighty 
pounds  (80  lb)  in  the  absence  of  an  80- 
Ib  test  device.  Our  tentative  conclusion 
is  that  the  weighted  6-year-old  dummy 
is  not  sufficient  to  assess  the  dynamic 
performance  of  a  booster  seat  in 
restraining  an  80-lb  child.  Consumers 
Union  (CU)  has  suggested  in  its 
comment  to  the  agency's  draft  child 
passenger  protection  plan  (Docket 
NHTSA-7938,  page  11)  that 
manufacturers  should  not  be  permitted 
to  recommend  a  child  restraint  for 
children  of  weights  above  the  weight  of 
the  largest  test  dummy  used  to  evaluate 
the  restraint  in  compliance  testing. 
NHTSA  previously  declined  the 
suggestion,  believing  that  limiting  the 
recommendations  in  the  manner 
suggested  could  result  in  safety  losses. 
(For  example,  a  manufacturer  would  not 
be  able  to  recommend  a  toddler  restraint 
for  children  above  the  weight  of  the  3- 
year-old  dummy,  33  lb.  which  would 
result  in  3-year-olds  being  graduated  out 
of  child  restraints  at  too  early  an  age.) 
(61  FR  30824;  June  18,  1996.)  Comments 
are  requested  on  CU's  suggestion  with 
respect  to  booster  seats.  If  the  weighted 
dummy  were  adopted,  should 
manufacturers  be  allowed  to 
recommend  boosters  for  children  only 
up  to  62  lb? 

e.  New  or  Revised  Injury  Criteria 

This  section  describes  proposed 
amendments  to  the  measures  that  we 
use  to  assess  the  performance  of  child 
restraints  under  Standard  No.  213.  We 
propose  injury  criteria  that  are  the  same 
as  the  scaled  injur\'  criteria  for  children 
specified  in  Standard  No.  208, 
Occupant  Crash  Protection.  We  also 
propose  some  requirements  similar  to 
the  static  testing  requirements  of 
Standard  No.  213.  The  requirements 
that  child  restraints  must  maintain 
system  integrity  and  limit  excursion  of 
the  torso,  head  and  knees  in  the 
simulated  frontal  impact  would  not  be 
changed. 

The  agency  requests  comments  on 
each  of  the  proposed  injury  criteria. 
Comments  are  solicited  on  what  risk 
levels  are  acceptable,  what  factors 
should  be  considered  in  selecting 
performance  limits  and  whether  the 
same  limits  as  in  Standard  No.  208 
should  be  established  for  the  child 
restraint  standard.  The  two  standards 
address  different  sources  of  potential 
harm  to  children.  The  injury-  criteria  for 
children  in  Standard  No.  208  are 
intended  to  minimize  the  risk  from  a 
deploying  air  bag  (ensuring  that  the  air 
bag  deploys  in  a  manner  much  less 


likelv  to  cause  serious  or  fatal  injury-  to 
out-of-position  occupants).  The  injury 
criteria  in  Standard  No.  213  are 
intended  to  limit  the  severity  of  forces 
imposed  on  a  child  during  a  crash. 
Child  restraints  meeting  these  criteria 
have  worked  effectively  to  maintain 
high  levels  of  performance  in  crashes. 
Because  the  injur\'  criteria  of  the 
standards  are  intended  to  minimize 
risks  from  different  injury-  sources,  it 
might  be  reasonable  to  have  non- 
identical  criteria. 

1.  Scaled  Injury  Criteria 

The  injury  criteria  that  a  child 
restraint  must  meet  when  restraining  a 
dummy  would  change  in  several  ways. 
Lower  head  and  chest  injury  criteria  are 
proposed,  but  the  duration  within 
which  accelerations  are  measured 
would  be  limited.  A  new  criterion  for 
chest  deflection  is  also  proposed,  as 
well  as  new  criteria  for  neck  injury. 
Currently,  Standard  No.  213  specifies  a 
head  injury  criterion  (HIC)  of  1000  and 
maximum  acceleration  level  for  the 
chest  (eOg).  These  were  based  on  the 
criteria  that  were  specified  for  the  adult 
male  test  dummy  in  Standard  No.  208 
in  the  early  1980's,  when  injury  criteria 
were  incorporated  into  Standard  No. 
213  (44  FR  72131;  December  13,  1979). 
At  that  time,  there  were  no  injury 
criteria  that  were  separately  scaled  from 
an  adult  dummy  to  reflect  anatomical 
differences  and  differing  injury 
tolerance  of  children.  In  the  agency's 
Mav  2000  final  rule  on  advanced  air  bag 
technology.  NHTSA  amended  Standard 
No.  208  by.  among  other  things, 
adjusting  the  criteria  and  performance 
limits  to  account  for  motor  vehicle 
injurv  risks  faced  by  different  size 
occupants.  (65  FR  30680;  May  12.  2000.) 
See  also  a  paper  titled  "Development  of 
Improved  Injury  Criteria  for  the 
Assessment  of  Child  Restraint  Systems." 
that  has  been  placed  in  the  docket. 

i.  Head  Injury 

This  NPRM  proposes  to  replace  the 
HIC  1000  limit  in  Standard  No.  213  with 
the  scaled  HIC  values  adopted  by  the 
May  2000  air  bag  final  rule:  700  for  6- 
year-old  dummy.  570  for  the  3-year-old 
dummy;  and  390  for  the  CRABI  12- 
month-old.  In  Standard  No.  208.  these 
values  are  calculated  over  a  15 
millisecond  (msec)  duration.  We 
propose  to  calculate  HIC  over  a  15  msec 
duration  (HIC  .s)  for  Standard  No.  213. 
Comments  are  requested  on  this  issue, 
however,  because  while  HICjs  is 
appropriate  for  Standard  No.  208.  there 
currently  is  no  limit  on  the  time 
duration  used  to  calculate  HIC  in 
Standard  No.  213.  Generally  speaking, 


limiting  the  time  duration  lowers  the 
calculated  HIC  values. 

A.  Should  HIC  Duration  Be  Limited  to 
15  Milliseconds? 

We  have  previously  declined  to  limit 
the  time  duration  for  calculatmg  HIC  in 
Standard  No.  213  compliance  tests 
because  of  the  possible  lessening  of  the 
stringency  of  the  standard.  Prior  to  the 
Mav  2000  rule  on  advanced  air  bags. 
Standard  No.  208  limited  HIC  to  1000 
but  limited  the  calculation  to  a 
maximum  time  interval  of  36  msec 
(lOOOvO  In  1995.  we  were  asked  to 
amend  Standard  No.  213  to  calculate 
HIC  using  a  36  msec  time  duration,  as 
was  done  at  the  time  for  Standard  No. 
208.  The  agency  decided  against 
limiting  HIC  because  we  determined 
that  HIC  values  were  generally  lower 
when  the  time  interval  was  limited  to  36 
msec  (HICih).  compared  to  HlCunumncj 
(an  unlimited  time  duration  may  be 
used  to  calculate  HIC).  Given  that  a 
HIC^^  limit  could  have  reduced  the 
stringency  of  the  standard,  there  was  not 
enough  information  justifying  any  limit 
on  the  time  interval.  Thus,  NHTSA 
decided  against  limiting  HIC  to  36  msec 
in  Standard  No.  213.  69  FR  35127.  luly 
6.  1995. 

Now,  however,  we  are  considering 
limiting  the  time  interval  for  measuring 
HIC  in  the  child  restraint  standard. 
Standard  No.  208  had  provided  for 
calculating  HIC  for  the  entire  crash 
duration  as  the  child  restraint  standard 
does  now.  but  NHTSA  limited  the 
maximum  time  duration  of  the  HIC 
calculation  to  36  msec  for  Standard  No. 
208  because  low  acceleration  crashes 
over  a  long  time  duration  could  exceed 
HIC  lOOOunhm.uj  even  though  they  were 
not  likely  to  result  in  brain  injuries.  The 
agency  determined  that  limiting  the 
duration  over  which  HIC  is  calculated  to 
a  maximum  of  36  msec,  while  limiting 
HIC  to  1000.  assured  that  the 
acceleration  level  of  the  head  will  not 
exceed  60  g's  for  any  period  greater  than 
36  msec.  The  60  g  acceleration  limit  was 
set  as  a  reasonable  head  injury  threshold 
bv  the  originators  of  the  "Wayne  State 
Tolerance  Curve."  which  was  used  in 
the  development  of  the  HIC  calculation. 
51  FR  37028;  October  17.  1986. 

The  time  interval  was  further  reduced 
to  15  msec  by  the  May  2000  final  rule 
amending  Standard  No,  208.  The  May 
2000  rule  on  advanced  air  bags  replaced 
lOOOv.  with  HIC  700 1*.  based  on 
recommendations  from  motor  vehicle 
manufacturers  that  the  duration  for  the 
HIC  computations  should  be  limited  to 
15  msec  with  a  limit  of  700  for  the  50,h 
percentile  adult  male  dummy.  NHTSA 
determined  that  the  stringency  of  HIC 
700i<  was  equivalent  to  HIC  1000-,^  for 
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long  duration  pulses,  because  while 
HIC*  produces  a  lower  numerical  value 
for  long  duration  events,  its  700  lower 
failure  threshold  compensated  for  the 
reduction. 1''  The  final  rule  employed  a 
15  msec  time  interval  whenever 
calculating  the  HlC  function  in  Standard 
No.  208,  and  limited  the  maximum 
response  of  the  adult  male  dummy  to 
700  and  the  response  of  the  smaller 
dummies  to  suitably  scaled  maximums 
(700  for  the  6-year-old.  570  for  the  3- 
year-old,  and  390  for  the  CRABI). 

Since  the  TREAD  Act  directs  us  to 
consider  adopting  the  scaled  injury 
criteria  adopted  by  the  May  2000  final 
rule  on  advanced  air  bags,  we  are 
proposing  that  the  HIC  limits  of  700  is, 
5 70 15  and  390 15  be  incorporated  into 
Standard  No.  213  for  tests  with  the  6- 
year-old,  the  3-year-old  and  the  CRABI, 
respectively.  NHTSA  believes  that  it 
should  take  a  cautious  approach  in 
modifying  the  head  injury  tolerance 
level  set  by  the  HIC  requirement. 
Comments  are  requested  on  the 
appropriateness  of  both  the  scaled  HIC 
limits  and  on  a  15  msec  (or  other)  time 
interval  for  calculating  HIC.  In  cases  of 
head  contacts  with  softer  surfaces,  such 
as  an  airbag  system,  the  time  duration 
of  the  contact  is  longer  than  in  head 
contacts  with  hard  surfaces.  Since  HIC 
was  initially  developed  for  high 
acceleration,  short  duration  impact 
events,  it  is  appropriate  to  limit  the  HIC 
calculation  in  such  airbag  impacts,  since 
the  acceleration  levels  are  low  but  time 
duration  is  long  and  not  similar  to  the 
original  intent  of  the  HIC  criterion.  Data 
from  sled  testing  of  child  restraints 
conducted  at  the  agency's  Vehicle 
Research  &  Test  Center  (VRTC)  and  from 
evaluating  child  restraints  as  part  of  the 
agency's  New  Car  Assessment  Program 


'5  In  addition,  the  agency  also  believed  that,  for 
pulse  durations  shorter  than  approximately  25 
mses.  the  HIC  700 1^  requirement  is  more  stringent 
than  HIC  IOOOvh 


(NCAP)  show  that  there  was  not  a  major 
difference  between  HICuniimiied  and 
HlC^f,.  indicating  that  the  HIC  responses 
are  from  contact  events  shorter  than  36 
msec.  Further,  accident  data  show  that 
79  percent  of  all  brain  injuries  for 
children  0-8  years  old  are  due  to 
contact,  which  would  imply  the 
prevalence  of  short  duration  head 
acceleration  events.  This  finding 
appears  to  indicate  a  reasonable  basis 
for  making  Standard  No.  213's 
calculation  of  HIC  consistent  with 
Standard  No.  208.  Comments  are 
requested  on  whether  the  time  interval 
should  be  limited  to  15  msec,  to  36 
msec,  or  not  at  all.  Limiting  the  time 
interval  to  15  msec  would  produce 
lower  HIC  values  than  the  current 
method  of  calculating  HIC  in  Standard 
No.  213.  but  the  reduction  in  HlClOOOje 
to  the  lower  failure  thresholds  of  700i5, 
5  70 15  and  3  90 15  should  achieve 
equivalent  performance. 

The  agency  does  not  know  at  this  time 
the  degree  to  which  HIC  700,5  and  the 
scaled  thresholds  for  the  smaller 
dummies  would  reduce  the  current  HIC 
failure  rate  of  Standard  No.  213  because 
data  from  past  tests  are  unavailable  in 
a  format  that  allows  us  to  recalculate  the 
relevant  values.  However,  based  upon 
agency  test  results,  we  expect  a  high 
passage  rate  for  HICis-  A  series  of  five 
rear-facing  and  five  forward-facing  tests 
were  conducted  at  VRTC  with  the 
CRABI  dummy.  In  those  tests,  all  five 
passed  the  HIC  1 5390  requirement  in  the 
rear-facing  tests.  Three  of  five  passed  for 
the  forward-facing  tests.  Forward  facing 
tests  with  the  Hybrid  III  3-year-old 
dummy  have  indicated  100  percent 
passage  of  the  HIC  155 70  requirement  in 
Standard  No.  213  conditions.  A  series  of 
nine  sled  tests  conducted  under  the 
NCAP  program  at  an  elevated  sled  test 
velocity  of  35  mph  also  experienced  a 
100  percent  passage  of  the  requirement; 
a  series  of  20  in-vehicle  crash  tests  with 
Hybrid  III  3-year-old  dummies 


conducted  in  NCAP  produced  over  a  60 
percent  passage  of  the  HIC  15 
requirement  for  these  higher  speed 
impact  test  conditions.  For  the  6-year- 
old  Hybrid  III  dummy,  the  HIC, ,700 
requirement  was  met  91  percent  of  the 
time  in  a  series  of  11  tests.  Based  upon 
these  results,  the  agency  has  tentatively 
concluded  that  incorporation  of  the 
scaled  HIC  15  criteria  for  these  Hybrid  III 
child  dummies  would  be  reasonable. 
Comments  on  test  result  experience  of 
vehicle  and/or  child  restraint 
manufacturers  with  the  Hybrid  III  child 
dummies  and  the  scaled  HIC  15 
responses  are  sought. 

B.  Test  Data 

The  agency  conducted  two  series  of 
tests  to  evaluate  if  the  child  injury 
tolerance  limits  specified  in  FMVSS  No. 
208  are  appropriate  and  practicable  for 
use  in  testing  child  restraints  using 
Hybrid  III  child  dummies.  The  first 
series  of  sled  tests  was  performed  by 
VRTC  to  determine  the  performance  of 
typical  forward-facing  child  restraint 
systems  secured  by  either  a  lap  belt 
only,  a  lap  and  shoulder  belt,  or  the 
LA'TCH  system  (the  child  restraint's 
attachments  were  attached  to  the  child 
restraint  by  webbing  material).  The 
Hybrid  III  3-year-old  test  dummy  was 
used  in  this  testing.  The  child  restraint 
systems  were  installed  and  tested  in 
either  the  rear  seat  of  a  contemporary 
sedan  or  the  seating  assembly  specified 
in  FMVSS  No.  213.  In  addition,  three 
sled  acceleration  pulses  were  studied:  a 
typical  Standard  No.  208  frontal  barrier 
crash  (30  mph),  an  NCAP  frontal  crash 
(35  mph),  and  a  Standard  No.  213  pulse. 
The  results  of  the  VRTC  sled  testing  are 
tabulated  in  Table  9  and  discussed  in  a 
paper  titled,  "Dynamic  Evaluation  of 
Child  Restraints  Using  Various  Frontal 
Crash  Pulses,"  which  is  available  from 
the  docket. 
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Table  9:  Results  of  VRTC  Sled  Testing 


TSTNO 

PulMiype 

Sled  Type 

CRS  Deacription 

HIC15 

MaxMJ 

Cheat 
Acceleration 

Cheit 
DefiecHon 

3621 

208 

GrandAmBud( 

Co6CoTouri\e  LS 

294 

0.69 

36 

3622 

NCAP 

GrandAmBuck 

CoecoTouriva  LS 

322 

0.69 

34 

17 

3623 

NCAP 

GrandAmBuck 

FP  SafeEmbrace  LS 

320 

0.80 

36 

17 

3624 

21 3«) 

GrandAmBuck 

CoscoTourWa  LS 

358 

0.96 

50 

17 

3625 

213^ 

GrandAniBuck 

CoscoTouive  LS 

540 

0.91 

52 

19 

3626 

213^7 

GrandAniBuck 

CoscoToulva  LS 

936 

1.17 

55 

19 

3627 

21M7 

GrandAmBuck 

FP  SaleEmbrace  LS 

637 

1.06 

68 

20 

3632 

21  MO 

213  Bench 

Cosco  Triad  LATCH 

173 

0.72 

48 

12 

3633 

21M3 

213  Bench 

Cosco  Triad  LATCH 

237 

0.80 

50 

14 

3634 

21M7 

213  Bench 

Cosco  Triad  LATCH 

278 

0.90 

50 

16 

3680 

20&;32 

213  Bench 

CoecoTouriva  Lap  Onty 

373 

0.80 

41 

17 

3691 

20&^ 

213  Bench 

CoecoTourivB  LS 

417 

0.74 

38 

18 

3692 

20M7 

213  Bench 

CoacoTouriva  LS 

473 

0.72 

38 

19 

3693 

20ft<37 

213  Bench 

CoecoTourive  Lap  Oiy 

475 

0.77 

42 

20 

3694 

213-29 

213  Bench 

CoscoTourixa  LS 

487 

0.76 

54 

18 

3695 

21^^ 

213  Bench 

CoecoTouriva  LS 

578 

0.85 

56 

22 

3696 

21M7 

213  Bench 

CoscoTourivB  LS 

848 

1.33 

63 

21 

3621 

208 

GrandAmBuck 

Cosco  Triad  LATCH 

166 

0.56 

35 

14 

3622 

NCAP 

GrandAmBuck 

Cosco  Triad  LATCH 

219 

0.59 

34 

14 

3623 

NCAP 

GrandAmBuck 

FP  SeiaEmbrace  LATCH 

216 

0.75 

35 

17 

3624 

213-30 

GrandAmBuck 

Cosco  Triad  LATCH 

362 

0.78 

49 

11 

3625 

213-33 

GrandAmBuck 

Cosco  Triad  LATCH 

325 

0.68 

47 

12 

3626 

21«7 

GrandAmBuck 

Cosco  Triad  LATCH 

454 

0.77 

52 

15 

3627 

21 M7 

GrandAmBuck 

FP  SafBEmbrace  LATCH 

461 

1.03 

55 

19 

3632 

21M0 

213  Bench 

Cosco  Touriva  Lap  Only 

374 

0.85 

43 

2C 

3633 

213-33 

213  Bench 

Cosco  Touriva  Lap  Ony 

509 

0.86 

44 

22 

3634 

213-37 

213  Bench 

Cosco  Touriva  Lap  Oniy 

441 

0.92 

47 

16 

3690 

208432 

213  Bench 

Cosco  Triad  LATCH 

152 

0.51 

26 

17 

3691 

20&<32 

213  Bench 

Cosco  Triad  LATCH 

155 

0.56 

29 

18 

3692 

20M7 

213  Bench 

Cosco  Triad  LATCH 

168 

0.53 

NA 

19 

3693 

206^ 

213  Bench 

Cosco  Triad  LATCH 

154 

0.55 

27 

15 

3694 

213-29 

213  Bench 

Cosco  Triad  LATCH 

346 

0.69 

48 

14 

3695 

213^ 

213  Bench 

Cosco  Triad  LATCH 

373 

0.74 

52 

13 

oeoe 

213^ 

213  Bench 

Cosco  Triad  LATCH 

277 

0.71 

55 

19 
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The  second  series  of  tests  were 
performed  in  20  NCAP  vehicle  crash 
tests  to  determine  the  performance  of 
forward-facing  child  restraint  systems 
restrained  in  the  rear  seat  by  a  lap  and 
shoulder  belt  with  top  tether  and  by  a 
LATCH  system  (lower  anchorages  and 
top  tether).  The  Hybrid  III  3-year-old 
test  dummy  was  also  used  in  this 
testing.  The  results  of  these  NCAP  crash 
tests  are  tabulated  and  set  forth  in  Table 
10,  infra. 

Data  from  the  VRTC  sled  tests  and  the 
NCAP  full  scale  vehicle  tests  suggest 
that  the  new  Standard  No.  208  head 
injury  criteria,  HIC15  with  its  lower 
performance  limit  (570  for  3-year-old)  is 
equivalent  to  the  current  HICuni.m..<rd 
with  a  performance  limit  of  1000.  This 
conclusion  is  reached  based  upon  the 
observation  that  both  the  Hybrid  II 
HlCuni.mned.  and  the  Hybrid  III  HIC,,. 
responses  in  Standard  No.  213  appear  to 
comply  with  their  respective  criteria 
limits  with  roughly  a  50  percent  margin. 

ii.  Thoracic  Injury 

A.  Chest  Acceleration 

This  dociunent  proposes  new  limits 
on  chest  acceleration  and  chest 
deflection.  Currently,  Standard  No.  213 
limits  chest  acceleration  to  60  g's.  The 
May  2000  final  rule  on  advanced  air 
bags  scaled  this  value  to  55  g's  for  the 
3-year-old  dummy  and  50  g's  for  the 
CRABI.  The  chest  acceleration  limit 
remained  at  60  g's  for  the  6-year-old 
dummy.  We  propose  incorporating  the 
same  limits  into  Standard  No.  213.  For 
the  12-month-old  CRABI  dummy,  the 
agency  has  observed  chest  accelerations 
of  around  40  g's  in  rearward-facing 
child  restraints.  For  forward-facing 
restraints  using  the  12-month-old 
CRABI  dunmiy,  nearly  75  percent  of 
agency  test  results  exceeded  the  50  g 
limit,  with  accelerations  generally  less 
than  55  g's.  Chest  acceleration  responses 
for  both  the  3-  and  6-year-old  dummies 
were  well  below  their  respective  criteria 
in  agency  tests. 

B.  Chest  Deflection 

Currently,  there  is  no  chest  deflection 
limit  in  Standard  No.  213  because  the 
current  Hybrid  n  test  dummies  cannot 
measure  chest  deflection.  Incorporating 
the  Hybrid  III  6-  and  3-year-old 
dummies  into  Standard  No.  213,  as 
proposed  in  this  NPRM,  would  enable 
us  to  measure  deformation-deflection  of 
the  thorax  sternum.  Because  the 
dummies  would  be  capable  of 
measuring  this  injury  parameter,  we 
propose  that  Standard  No.  213  include 
limits  on  chest  deflection. 

The  May  2000  final  rule  on  advanced 
air  bags  reduced  the  deflection  limit  for 


the  50th  percentile  male  dummy  from 
76  mm  to  63  mm  (from  3  inches  (in)  to 
2.5  in).  These  limits  were  then  scaled  to 
obtain  equivalent  performance  limits  for 
the  6-  and  3-year-old  dummies.  The 
CRABI  does  not  measure  chest 
deflection,  so  no  limit  was  specified  for 
that  dummy.  Compression  deflection  of 
the  sternum  relative  to  the  spine  was 
limited  in  Standard  No.  208  to  40  nun 
(1.6  in)  for  the  6-year-old  dummy  and 
34  mm  (1.3  in)  for  the  3-year-old 
dummy. 

We  propose  the  same  limits  for 
Standard  No.  213,  except  for  the 
weighted  6-year-old  dummy  (see  next 
section,  below).  Comments  are 
requested  as  to  whether  these  limits  are 
appropriate  for  testing  child  restraint 
systems,  particularly  with  respect  to 
webbing  systems  and  impact  shields 
that  some  child  restraints  use  to  restrain 
forward  movement  of  the  child's  torso. 

C.  Weighted  6-Year-Old  Dummy 

Based  upon  scaling  considerations  of 
increased  mass  of  the  thoracic  spine, 
greater  chest  compression  limits  appear 
to  be  justified  for  the  HIII-6CW  since 
this  dummy  would  represent  either  an 
8-year-old,  or  an  80th-  to  90th-percentile 
6-year-old  in  weight  and  stature. 

In  evaluating  chest  acceleration,  a 
pure  mathematical  evaluation  would 
indicate  that  accelerations  should  be 
somewhat  lower  for  the  heavier  dummy. 
However,  considering  that  both  the  5th- 
percentile  female  and  Hybrid  III  6-year- 
old  dummy  have  a  60g  limit  for  injury 
assessment  purposes,  the  agency  is 
reluctant  to  propose  a  reduction  to  a 
lower  g  level  for  a  dummy  that  is  sized 
between  the  female  and  the  existing  6- 
year-old. 

Accordingly,  the  agency  proposes  to 
incorporate  a  42  mm  deflection  limit  for 
the  weighted  6-year-old  and  a  chest 
acceleration  limit  of  60  g. 

D.  Test  Data 

Data  from  the  VRTC  and  NCAP  tests 
indicate  a  high  passing  rate  for  chest 
acceleration  and  deflection  tests.  In  the 
VRTC  frontal  sled  tests,  94  percent  of 
the  tests  of  the  LATCH  seats  (15  out  of 
16)  resulted  in  passing  values  for  chest 
acceleration  (average  43  g's),  and  100 
percent  (17  out  of  17)  passed  chest 
deflection  (average  0.61  in).  For  the  non- 
LATCH  seats,  76  percent  (13  out  of  17) 
passed  chest  acceleration  (average  47 
g's)  and  100  percent  (16  out  of  16) 
passed  chest  deflection  (average  0.73 
in).  These  data  suggest  that  the  Standard 
No.  208  chest  acceleration  and  chest 
deflection  limits  are  practicable  for 
child  restraint  systems. 


iii.  Neck  Injury 

Currendy,  there  is  no  neck  injury 
criterion  in  Standard  No.  213,  because 
the  current  Hybrid  11  test  dummies  are 
not  designed  with  neck  force 
measurement  capability.  However,  the 
CRABI  12-month-old  and  the  Hybrid  III 
3-  and  6-year-old  dummies  have  been 
designed  to  measure  neck  bending 
moments  and  forces  in  the  fore  and  aft 
direction,  and  axial  compression  and 
tension  loads.  Because  the  dummies  are 
capable  of  measuring  neck  injur>' 
parameters,  we  are  proposing  that  the 
standard  include  a  new  neck  criterion. 

The  May  2000  final  rule  on  advanced 
air  bags  specified  limits  for  a  neck 
injury  criterion,  Nij,  for  the  adult  and 
child  dummies  used  in  Standard  No. 
208  compliance  testing.  Nij  is  a  new 
injury  formula  that  accounts  for  the 
combination  of  flexion,  extension, 
tension  and  compression.  Nij  accounts 
for  the  superposition  of  loads  and 
moments,  and  the  additive  effects  on 
injury  risk.  Standard  No.  208  includes 
an  additional,  more  stringent  tension/ 
compression  limit  to  independently 
control  these  potentially  injurious 
loading  modes  in  the  air  bag 
environment  to  out-of-position  children. 

This  NPRM  proposes  to  incorporate 
an  Nij  criterion  in  Standard  No.  213  that 
is  the  same  as  that  specified  in  Standard 
No.  208,  except  that  the  limit  on  peak 
tension  and  compression  would  not  be 
adopted  and  the  "in-position"  critical 
values  '^  would  be  used  for  calcidation 
of  the  Nij.  This  decision  is  consistent 
with  the  agency's  recognition  of  in- 
position  critical  values  in  the  Standard 
No.  208  final  rule,  and  with  the 
observation  that  neck  injury  for  children 
properly  restrained  in  child  restraints  is 
not  as  prevalent  as  for  those  positioned 
in  close  proximity  to  an  air  bag  at  the 
time  of  deployment.  A  precise 
determination  of  neck  injuries  to 
children  in  child  restraints  has  been 
difficult  to  quantify.  When  the  NASS 
and  FARS  data  are  sorted  to  examine 
neck  injury  for  children  restrained  in  a 
child  restraint  and  involved  in  a  crash 
severity  comparable  to  the  Standard  No. 
213  sled  pulse,  few  neck  injuries  are 
observed.  However,  biomechanics 
researchers  have  indicated  to  the  agency 
that,  although  not  frequent,  such 
injuries  do  occiir  under  severe  crash 


16  The  FMVSS  No.  208  final  rule  proposed  both 
"out-of-position"  and  "in-position"  critical  values 
for  Nij.  The  out-of-position  values  are  applicable  to 
the  air  bag  loading  environment  where  the  loading 
to  the  neck  is  due  to  the  occupant  being  out  of  a 
normal  seating  position  in  close  proximity  to  the  air 
bag.  In-position  critical  values  are  applicable  for 
conditions  such  as  child  restraints,  where  the 
occupant  is  properly  positioned  and  neck  forces 
and  moments  result  from  inertial  loadings. 
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conditions.  In  the  agency's  tests  of  child 
restraints,  discussed  below,  the  Nij 
values  calculated  when  applying  the  in- 
position  critical  values  ranged  around 
Nij  =  1.  NHTSA  has  tentatively 
determined  that  Standard  No.  213  will 


incorporate  the  neck  criterion  of  Nij  = 
1.0.  where  the  critical  values  are  the  in- 
position  values  shown  in  Table  10.  and 
the  axial  force  is  not  limited^  Comments 
are  requested  on  this  issue.  NHTSA  also 
requests  comments  on  the  need  for  anv 


tvpe  of  neck  injury  criterion  al  all  m 
Standard  No.  21.^.  and  the  difficultv 
child  restraint  manufacturers  mav  have 
in  meeting  this  new  iniur\  measurement 
requirement 


Table  10.— Nij  In-Position  Critical  Values 


Nij  intercepts 


Dummy  size 


Tension 


Compress 


Flexion 


Extensior 


CRAB!  1460  N  (328  Ibf) 

3  YO  i  2340  N  (526  Ibf) 

6  YO  '  3096  N  (696  Ibf) 


1460  N(328  Ibf)  43  Nm  (32  Ibf-tl)   i  17  Nm  (13  Ibf-ft) 

2120  N  (477  Ibf)  68  Nm  i50  Ibf-tl)   30  Nm  (22  Ibf-ft) 

2800  N  (629  Ibf)  93  Nm  (69  Ibf-ft)   !  42  Nm  (31  ibf-ft) 


iv.  Tabulated  Data 


Table  9,  supra,  and  the  following  table  11.  set  forth  the  data  from  the  NCAP  tests.  Thev  -hnu  that  meeting  the 
Nij  is  practicable,  especially  for  LATCH  seats,  but  that  the  neck  measurements  have  little  compliance  margin  fca  Nij 
=  1.0.  A  detailed  discussion" of  the  findings  can  be  found  in  the  technical  paper,  DNnamu  Evaluatmn  ..f  Chilci  Re-tra:nts 
Using  Various  Frontal  Crash  Pulses."  previously  referenced  in  this  preamble 
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2.  Static  Testing  Criteria 

Certain  chcinges  to  tlie  requirements 
for  which  compliance  is  measured  in  a 
static  test  seem  appropriate  by  an 
incorporation  of  the  new  test  dummies. 

Comments  are  requested  on  whether 
changes  are  needed  to  S5.2.3.  which 
specifies  a  padding  requirement  for 
child  restraints  used  by  children 
weighing  less  than  22  lb.  Should  the 


requirement  be  deleted?  NHTSA 
specified  the  requirement  (whose 
thickness  and  static  compression 
specifications  are  compliance-tested 
statically)  because  there  was  no 
instrumented  infant  test  dummy 
available  at  the  time  (1979)  the 
requirement  was  adopted.  The  agency's 
goal  was  to  establish  dynamic  test 
requirements  for  infant  restraints,  so 
that  the  total  energy  absorption 


capability  of  the  padding  and 
underlying  structure  could  be  measured. 
(44  FR  72131.  72135).  Since  today's 
NPRM  proposes  use  of  the  instrumented 
CRABI  12-month-old  dummy  for  use  in 
testing  restraints  recommended  for 
children  under  22  lb.  we  propose 
deleting  S5.2.3. 

The  standard  refers  to  use  of  one  or 
more  Hybrid  II  dummies  in  some  of  the 
static  tests.  These  references  would  be 


Federal  Register /Vol.  67,  No.  84 /Wednesday.  May  1.  2002  /  Proposed  Rules 


21829 


changed  to  the  Hybrid  III  dummies  or 
the  CRABI.  See.  eg..  S5.2.1.2.  on  use  of 
the  dummies  to  determine  whether  a 
seat  back  is  required.  See  also 
S5.4.3..'i{b)  and  S6.2.3  (post-impact 
buckle  force  release).  NHTSA  proposes 
to  amend  S6.2.3  so  that  the  tension 
would  be  90  N  when  a  child  restraint  is 
tested  with  the  CRABI.  and  350  N  when 
a  child  restraint  is  tested  with  the 
weighted  6-year-old  dummy.  Comments 
are  requested  as  to  what  other 
requirements  should  be  changed. 

VI.  Proposed  Effective  Dates 

TREAD  requires  us  to  complete  this 
rulemaking  by  November  1.  2002.  Based 
on  that  date,  the  following  section 
discusses  tentative  conclusions  about 
the  dates  on  which  compliance  with  the 
requirements  would  become  mandatory. 

a.  We  believe  that  manufacturers 
could  begin  certif\-ing  their  child 
restraints  based  on  testing  done  on  the 
new  seat  assembly  by  2  years  after  the 
date  of  a  final  rule.  That  compliance 
date  would  be  November  1.  2004.  While 
we  do  not  expect  the  proposed  changes 
to  the  seat  assembly  to  have  a  major 
effect  on  the  results  of  compliance  tests, 
restraint  manufacturers  will  likely  have 
to  conduct  testing  to  confirm 
compliance  of  their  restraints.  This  will 
be  a  financial  impact  on  the 
manufacturers  that,  coupled  with  the 
fact  that  some  redesign  may  be 
necessary  to  meet  the  revised  injury 
criteria  (see  next  section),  would  be 
more  appropriately  spread  out  over  a  2- 
year  time  period. 

b.  We  propose  providing  2  years  of 
lea'dtime  (two  years  after  publication  of 
a  final  rule)  before  specifying  the  use  of 
the  new  CRABI  and  Hybrid  III  dummies 
in  compliance  tests  and  the  revised  or 
new  injury  criteria.  That  compliance 
date  would  be  November  1.  2004.  We 
believe  that  child  restraint  systems 
generally  are  already  able  to  meet  the 
proposed  requirements  using  the  new 
dummies,  so  redesign  of  current  child 
restraints  would  not  be  generally 
needed.  For  some  non-LATCH 
restraints,  however,  redesign  might  be 
needed  to  meet  the  new  HICi^  and  chest 
acceleration  requirements,  so  longer 
leadtime  might  be  needed.  (As  noted  in 
section  V(f).  supra,  some  of  the  tested 
restraints  failed  to  meet  the  proposed 
limits  in  the  VRTC  tests.)  Comments  are 
requested  on  how  much  leadtime  would 
be  necessary. 

We  also  propose  that  manufacturers 
should  be  permitted  the  option  of 
voluntarily  using  the  new  test  dummies 
prior  to  the  date  on  which  they  would 
be  required  to  do  so.  Note,  however,  that 
this  proposal  also  specifies  that  a 
manufacturer's  selection  of  a 


compliance  option  [i.e..  to  use  the  new 
dummies  prior  to  the  mandatory 
compliance  date)  must  be  made  prior  to, 
or  at  the  time  of  the  compliance  test  and 
that  the  selection  is  irrevocable  for  that 
child  restraint.  This  provision  is  needed 
for  us  to  efficiently  carry  out  our 
enforcement  responsibilities.  We  want 
to  avoid  the  situation  of  a  manufacturer 
confronted  with  an  apparent 
noncompliance  (based  on  a  compliance 
test)  with  the  option  it  has  selected 
responding  to  that  noncompliance  by 
arguing  that  its  products  comply  with  a 
different  option  for  which  the  agency 
has  not  conducted  a  compliance  test.  To 
ensure  that  we  will  not  be  asked  to 
conduct  multiple  compliance  tests  first 
for  one  compliance  option,  then  for 
another,  we  would  require 
manufacturers  to  select  the  option  by 
the  time  it  certifies  the  child  restraint 
system  and  prohibit  them  from 
thereafter  selecting  a  different  option  for 
the  restraint.  This  would  mean  that 
failure  to  comply  with  the  selected 
option  would  constitute  a 
noncompliance  regardless  of  whether 
the  restraint  complies  with  another 
option.  (Of  course,  a  manufacturer  may 
petition  for  an  exemption  from  the 
recall  requirements  of  the  statute  on  the 
basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.) 

c.  As  for  using  the  weighted  6-year- 
old  dummy  to  test  restraints  (typically 
booster  seats)  recommended  for 
children  with  masses  of  over  22.7  kg 
(weights  over  50  lb),  we  propose  that  the 
dummy  can  begin  to  be  used  in 
compliance  tests  180  days  after 
publication  of  a  final  rule  to  incorporate 
the  dummy  into  Part  572.  The  weighted 
dummy's  kinematic  performance  is 
comparable  to  that  of  the  unweighted  6- 
year-old  dummy.  We  do  not  anticipate 
that  manufacturers  would  have  to 
redesign  their  booster  seats  to  certif>' 
compliance  using  the  dummy. 

VII.  Child  Passenger  Safety  Plan  and 
Other  Issues  of  the  TREAD  Act 

a.  Comments  on  Possible  Rulemaking 

On  November  27,  2000.  the  agency 
published  a  request  for  comments  on  a 
draft  planning  document  that  .NHTSA 
prepared  that  outlined  our  vision  for 
enhancing  child  passenger  safety  over 
the  next  few  years  (65  FR  70687).  The 
plan  contained  our  views  on 
implementing  three  strategies  for 
improving  the  safety  of  child  occupants 
from  birth  through  age  10:  increasing 
restraint  use:  improving  the 
performance  and  testing  of  child 
restraints:  and  improving  mechanism* 
for  providing  safety  information  to  the 


public.  The  agency  received  about  30 
comments  on  the  draft  plan. 

Many  commenters  responded  to  the 
second  of  the  three  strategies,  making 
suggestions  as  to  how  they  believed 
Standard  No.  213  should  be  improved  to 
further  enhance  child  restraint 
performance.  Based  on  the  comments 
we  received,  we  believe  that  this  NPR.M 
substantially  addresses  them. 
Commenters  strongly  supported  the 
plan  to  update  the  standard  seat 
assembly  and  evaluate  the  crash  pulse 
specified  in  Standard  No.  213  for 
compliance  tests  of  child  restraint 
systems.  Commenters  endorsed  the  plan 
to  undertake  rulemaking  to  add  the 
CRABI  and  Hybrid  III  child  test 
dummies  to  the  standard,  along  with  the 
scaled  injurs'  criteria.  Commenters 
supported  extending  the  scope  of  the 
standard  to  child  restraint  systems 
recommended  for  children  above  50  lb. 
Additionally,  the  November  2.  2001 
NPRM  (66  FR  55623)  addressed 
comments  suggesting  improvements  to 
Standard  No.  213's  labeling 
requirements. 

It  should  be  noted  that  there  were  a 
few  comments  on  amending  Standard 
No.  213  to  incorporate  side  impact 
protection  requirements.  These 
comments  will  be  addressed  in  the 
forthcoming  ANPRNl. 

b  Rear-Impact  Test 

No  comments  were  received  on 
incorporating  rear  impact  test 
requirements  into  Standard  No.  213. 

As  directed  by  the  TREAD  Act,  we 
have  considered  whether  to  incorporate 
a  rear  impact  test  into  the  standard. 
During  1991-2000.  9.580  passenger 
vehicle  occupants  under  9  years  old 
were  fatally  injured.  Of  these,  690  were 
killed  in  rear  impact  crashes  (average  of 
69  per  year),  while  3751  and  2759 
children  were  killed  in  front  and  side 
impact  crashes,  respectively.  Of  the  690 
children  killed  in  rear  impact  crashes  in 
1991-2000,  129  were  restrained  with  a 
lap  and/or  shoulder  belt:  218  were  in 
child  restraint  systems;  280  were 
unrestrained  and  63  were  of  other  or 
unknown  restraint  use.  Of  the  69 
children  killed  per  year  in  rear  impacts, 
on  average  22  of  them  were  in  child 
restraint  systems. 

Data  from  the  Fatal  Analysis 
Reporting  System  (EARS)  for  1991-2000 
show  108  children,  ages  less  than  1  year 
old,  were  fatally  injured  in  rear  impact 
crashes,  while  655  children  of  that  age 
group  were  killed  in  frontal  crashes  and 
391  were  killed  in  side  crashes. 

Based  on  these  data  and  the 
timeframe  of  the  TREAD  Act,  we  have 
primarily  focused  on  frontal  and  side 
impact  protection.  However,  the  agency 
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intends  to  explore  potential  upgrades  to 
Standard  No.  213  in  rear  impact 
protection  as  part  of  the  ANPRM. 

c.  Child  Restraints  in  NCAP  Tests 

SecUon  14(b)(9)  of  the  TREAD  Act 
requires  consideration  of '(vvlhether  to 
include  child  restraints  in  each  vehicle 
crash  tested  under  the  New  Car 
Assessment  Program." 

Each  year  since  1979,  the  agency  has 
evaluated  vehicle  crashvvorthiness  in 
frontal  impact  under  the  New  Car 
Assessment  Program  (NCAP).  In  1997,  a 
side  impact  program  was  initiated  and 
added  to  the  NCAP.  Under  the  NCAP. 
the  agency  conducts  approximately  40 
frontal  and  40  side  impact  crash  tests 
each  year.  For  the  frontal  crash,  the 
agency  does  these  tests  with  two  50th 
percentile  dummies  in  the  front  seat. 
Side  impact  crash  tests  are  also 
conducted  with  a  two  50th  percentile 
dimimies,  however  one  dummy  is 
placed  in  the  driver  seat  and  the  other 
in  the  left  rear  passenger  seat. 

In  response  to  the  TREAD  Act.  NCAP 
incorporated  various  child  restraints 
into  frontal  NCAP  crash  tests  for  the 
model  year  2001  testing.  Child  restraints 
were  placed  in  a  total  of  twenty 
vehicles,  varying  in  type  and  size.  The 
agency  evaluated  performances  of  six 
different  five-point-hamess  forward- 
facing  child  restraints.  A  fully 
instrumented  Hybrid-Ill  three-year-old 
dummy  was  used  to  assess  performance. 
In  each  vehicle  tested,  the  subject  child 
restraint  was  secured  tightly,  as 
prescribed  by  the  child  restraint 
manufacturer's  instructions.  In  addition, 
all  child  restraints,  whether  secured 
with  LATCH  or  secured  with  a  lap/ 
shoulder  belt,  used  a  top  tether.  Similar 
testing  will  be  conducted  for  both  the 
front  and  side  NCAP  program  in  model 
year  2002. 

Section  14(g)  of  the  TREAD  Act 
requires  NHTSA  to  establish  a  child 
restraint  safety  rating  consumer 
information  program.  NHTSA  published 
a  proposed  rating  program  on  November 
6,  2001  (66  FR  56146,  66  FR  56048), 
which  discussed  the  placement  of  child 
restraints  in  each  vehicle  crash  tested 
under  the  New  Car  Assessment  Program 
as  a  possible  approach  to  obtain 
information  for  a  rating  program.  We 
used  the  results  of  the  child  restraint 
NCAP  tests  in  determining  the 
feasibility  of  the  proposal.  The  agency 
has  asked  for  public  comment  on  the 
rating  program  proposal  and  will 
consider  the  comments  received,  and  all 
other  available  information,  in  deciding 
whether  to  include  child  restraints  in 
vehicles  tested  under  NCAP  over  the 
long-term. 


VIII.  Rulemaking  Analyses  and  Notices 

a.  Executnv  Order  12866  I  Regulator}' 
Planning  and  Review!  and  DOT 
Regulator}'  Policies  and  Procedures 

The  agency  has  considered  the  impact 
of  this  rulemaking  action  under 
Executive  Order  12866  and  the 
Department  of  Transportation's 
regulatory  policies  and  procedures  and 
determined  that  it  is  "significant" 
because  of  Congressional  and  public 
interest  in  upgrading  Standard  No.  213 
and  the  performance  of  child  restraint 
svstems.  Accordingly,  the  action  was 
reviewed  under  the  Executive  Order. 

As  discussed  below  and  in  NHTSA's 
preliminary  regulatory  evaluation  (PRE) 
for  this  NPRM  '^.  the  proposal  to  use 
new  dummies  in  compliance  tests, 
including  a  weighted  6-year-old 
dummy,  could  result  in  increased 
testing  costs  for  manufacturers  that  want 
to  certify  their  restraints  using  the  tests 
that  NHTSA  will  use  in  compliance 
testing.  The  PRE  estimates  that  use  of 
the  new  dummies  and  other  aspects  of 
the  changes  to  the  test  procedure  would 
add  testing  costs  of  $2.72  million.  We 
believe  that  use  of  the  new  dummies,  in 
itself,  would  not  necessitate  redesign  of 
child  restraints.  The  new  dummies 
perform  similarly  to  the  ones  presently 
used  in  compliance  testing. 

On  the  other  hand,  the  new  neck 
injury  criteria  would  necessitate 
improvements  in  the  performance  of 
some  child  restraints.  The  agency 
estimates  that  the  proposal  to  use  the 
new  and  scaled  injury  criteria  of 
Standard  No.  208  would  prevent  an 
estimated  3-5  fatalities  and  5  MAIS  2- 
5  non-fatal  injuries  for  children  ages  0- 
1  annually.  In  addition,  the  proposal 
would  save  1  fatality  and  mitigate  1 
MAIS  2-5  injury  in  the  4-  to  6-year-old 
age  group  annually.  These  were 
estimated  by  evaluating  the  test  results 
of  some  child  restraints  that  failed  the 
proposed  neck  injury  criterion,  and 
estimating  what  benefits  would  accrue  if 
those  restraints  were  redesigned  so  that 
they  could  just  pass  the  proposed 
criterion.  The  needed  design  changes 
appear  to  be  small,  because  the 
restraints  that  met  or  came  close  to 
meeting  the  proposed  Nij  limit  appear 
outwardly  to  be  the  same  as  those  that 
failed  to  meet  it.  Thus  far.  NHTSA  has 


''NHT.SA's  preliminary  regulatory  evaluation 
(PRE)  discusses  issues  relating  to  the  potential 
costs,  benefits  and  other  impacts  of  this  regulatory 
action.  The  PRE  is  available  in  the  Docket  for  this 
rule  and  may  be  obtained  by  contacting  docket 
Management  at  the  address  or  telephone  number 
provided  at  the  beginning  of  this  document.  You 
may  also  read  the  document  via  the  Internet,  by 
following  the  instnictions  in  the  section  below 
entitled.  "Viewing  Docket  .Submissions."  The  PRE 
will  be  listed  in  the  docket  summary. 


been  unable  to  identify'  what  changes 
manufacturers  could  make  to  enable 
their  restraints  to  meet  the  proposed 
criterion.  While  meeting  the  proposed 
Nij  limit  appears  feasible  because  test 
results  for  some  current  child  restraints 
show  that  they  met  the  proposed  Nij 
value,  we  do  not  know  which  particular 
design  features  generally  reduced  Nij. 
Thus,  we  could  not  estimate  the  costs  of 
such  countermeasures.  Comments  are 
requested  on  possible  countermeasures 
and  their  costs. 

The  agency  does  not  believe  that 
updating  the  seat  assembly  and  revising 
the  crash  pulse  would  affect  dummy 
performance  to  an  extent  that  benefits 
would  accrue  from  such  changes. 
Research  will  be  conducted  later  this 
year  to  assess  the  effects  of  such  changes 
on  dummy  performance. 

b.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended,  requires  agencies  to 
evaluate  the  potential  effects  of  their 
proposed  and  final  rules  on  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions.  I 
hereby  certify  that  this  NPRM  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
NHTSA  estimates  there  to  be  about  10 
manufacturers  of  child  restraints,  four  or 
five  of  which  could  be  small  businesses. 
Manufacturers  might  have  to  make  some 
design  changes  to  some  child  restraints 
to  meet  the  new  injiuy  criteria, 
particularly  the  neck  injury  criterion. 
NHTSA  does  not  know  the  extent  or 
nature  of  such  changes,  and  has 
requested  comments  on  them  and  their 
costs.  We  believe  that  only  small 
changes  to  child  restraints  would  be 
needed  to  allow  them  to  pass  the 
proposed  neck  injury  criterion.  Thus, 
there  would  likely  be  no  impact  on  the 
number  of  child  restraint  producers. 
Comments  are  requested  on  the  changes 
that  are  needed  and  the  effect  of  this 
rule  on  the  number  of  child  restraint 
producers. 

A  rule  adopting  today's  proposals 
would  increase  the  testing  that  NHTSA 
conducts  of  child  restraints,  which  in 
turn  could  increase  the  certification 
responsibilities  of  manufactiirers. 
However,  the  agency  does  not  believe 
such  an  increase  would  constitute  a 
significant  economic  impact  on  small 
entities,  because  these  businesses 
currently  must  certify  their  products  to 
the  dynamic  test  of  Standard  No.  213. 
That  is,  the  products  of  these 
manufacturers  aheady  are  subject  to 
dynamic  testing  using  child  test 
dummies.  The  effect  of  this  proposal  on 
most  child  restraints  is  to  subject  them 
to  testing  with  new  dummies  in  place  of 
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existing  ones.  Testing  child  restraints  on 
a  new  seat  assembly  is  not  expected  to 
significantly  affect  the  performance  of 
the  restraints. 

c.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  '  Under 
Executive  Order  13132.  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessar>'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
govenunents,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

We  have  analyzed  this  proposed  rule 
in  accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  have  determined  that  this 
proposal  does  not  have  sufficient 
Federal  implications  to  warrant 
consultation  with  State  and  local 
officials  or  the  preparation  of  a 
Federalism  summary  impact  statement. 
The  proposal  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

d.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  Si 00  million  in  any  one  year 
($100  million  adjusted  annually  for 
inflation,  with  base  year  of  1995). 


(Adjusting  this  amount  by  the  implicit 
gross  domestic  product  price  deflator  for 
the  vear  2000  results  in  SI 09  million.) 
This  NPRM  will  not  result  in  costs  of 
S109  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  NPRM  is  not  subject  to  the 
requirements  of  sections  202  of  the 
UMRA. 

e.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

/.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposal  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
21403.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  onlv  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

g.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear':' 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  proposal. 


h.  Paperwork  Reduction  Act 

Under  the  Papenvork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number  This  proposed  rule  does  not 
contain  any  collection  of  information 
requirements  requiring  review  under  the 
Paperwork  Reduction  Act. 

;  S'ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  us  to  use 
voluntary  consensus  standards  in  our 
regulaton.-  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (  e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies,  such  as  the 
International  Organization  for 
Standardization  (ISO).  The  NTTAA 
directs  us  to  provide  Congress,  through 
OMB.  explanations  when  we  decide  not 
to  use  available  and  applicable 
voluntary  consensus  standards. 

There  are  no  voluntary-  consensus 
standards  available  for  use  at  this  time. 

IX,  Submission  of  Comments 

How  Can  1  Influence  S'HTSA  s  Thinking 
on  This  Proposed  Rule'' 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders,  Your  comments  will  help 
us  improve  this  proposed  rule.  We 
invite  you  to  provide  different  views  on 
options  we  propose,  new  approaches  we 
haven't  considered,  new  data,  how  this 
proposed  rule  may  affect  you.  or  other 
relevant  information.  We  welcome  your 
views  on  all  aspects  of  this  proposed 
rule,  but  request  comments  on  specific 
issues  throughout  this  document  Your 
comments  will  be  most  effective  if  you 
follow  the  suggestions  below: 
—Explain  your  views  and  reasoning  as 

clearly  as  possible 
—Provide  solid  technical  and  cost  data 

to  support  your  views 
— If  you  estimate  potential  costs. 

explain  how  you  arrived  at  the 

estimate 
—Tell  us  which  parts  of  the  proposal 

you  support,  as  well  as  those  with 

which  you  disagree 
— Provide  specific  examples  to  illustrate 

vour  concerns 
— Offer  specific  alternatives 
— Refer  your  comments  to  specific 

sections  of  the  proposal,  such  as  the 
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units  or  page  numbers  of  the 
preamble,  or  the  regulatory  sections 
— Be  sure  to  include  the  name,  date,  and 
docket  number  with  your  comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 


Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  conunents  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2002-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material.  Upon  receiving  the  comments, 
the  docket  supervisor  will  return  the 
postcard  by  mail. 

List  of  Subjects  in  49  CFR  Part  571 

Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements,  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  Part 
571  as  set  forth  below. 


PART  571— [Amended] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.213  would  be  amended 
by: 

a.  Revising  the  definition  of  "child 
restraint  system"  in  S4; 

b.  Revising  the  introductory  text  of 
S5.1.2; 

c.  Adding  S5. 1.2.1  and  S5.1.2.2; 

d.  Revising  the  introductory  text  of 
S5.2.1.2,  revising  S6.1. 1(a)(1),  S6. 1.1(d), 
and  the  introductory  text  of  S6.2.3; 

e.  Revising  S7,  and  S9.1(c); 

f.  Adding  S9.1(d),  S9.1{e)  and  S9.1{f); 

g.  Revising  S9.3,  SlO.2, 1(b)(2), 
Sl0.2.1{c)(l)(i),  Sl0.2.1(c)(l)(i), 
introductory  text,  Sl0.21(c)(l)(i)(B)  and 
SlO. 2. 1(c)(2)  and  SlO.2. 2(c)(2);  and, 

h.  Revising  Figure  2. 
The  revised  and  added  text  and  figure 
would  read  as  follows: 

§  571 .21 3    Standard  No.  21 3,  Child  restraint 
systems. 

***** 

S4.  Definitions. 

Child  restraint  system  means  any 
device,  except  Type  I  or  Type  II  seat 
belts,  designed  for  use  in  a  motor 
vehicle  or  aircraft  to  restrain,  seat,  or 
position  children  who  weigh  65  pounds 
or  less. 
*        *        *        *        * 

S5 . 1 .2    Injury  criteria.  When  tested  in 
accordance  with  S6.1  and  with  the  test 
dummies  specified  in  S7,  each  child 
restraint  system  manufactured  before 
November  1,  2004,  shall— 
***** 

S5. 1.2.1     When  tested  in  accordance 
with  S6.1  and  with  the  test  dimimies 
specified  in  S7,  each  child  restraint 
system  manufactured  on  or  after 
November  1,  2004,  shall — 

(a)  Limit  the  resultant  acceleration  at 
the  location  of  the  accelerometer 
mounted  in  the  test  dummy  head  such 
that,  for  any  two  points  in  time,  ti  and 
tz,  during  the  event  which  are  separated 
by  not  more  than  a  15  millisecond  time 
interval  and  where  ti  is  less  than  t2,  the 
maximum  calculated  head  injury 
criterion  (HICis)  shall  npt  exceed  the 
limits  specified  in  the  table  in  this 
85.1,2.1,  determined  using  the  resultant 
head  acceleration  at  the  center  of  gravity 
of  the  dummy  head,  a^,  expressed  as  a 
multiple  of  g  (the  acceleration  of 
gravity),  calculated  using  the 
expression: 
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HIC  = 


-^fadt 


(t:-t,) 


[b)  The  resultant  acceleration 
calculated  from  the  output  of  the 


thoracic  instrumentation  shall  not 
exceed  the  limits  specified  in  the  table 
in  this  S5. 1.2.1.  except  for  intervals 
whose  cumulative  duration  is  not  miirp 
than  3  milliseconds. 


(r )  Compression  deflection  nf  the 
sternum  relative  to  the  spine,  as 
determined  by  instrumentation,  shall 
not  exceed  the  limits  specified  in  the 
table  in  this  S5. 1.2.1. 


Table  to  S5.1. 2. 1(a)-(c).— Injury  Limits  for  Head  and  Thorax 


Test  dummy 


Maximum  cal- 
culated HIC,. 

values 
(S51.2.1(a)) 


Maximum  thoracic 
Gs  (S5  1  2  1(b)) 


Maxfmum  chest 

deflection 

(5512.1(0) 


-I- 


12-month-old  subpart  R 
3-year-old  subpart  P  .. 
6-year-old  subpart  N  ... 
Weighted  6-year-old  .... 


390 
570 
700 
700 


_L 


50  g  s 
55  gs 
60  gs 
60  g  s 


N/A 

34  mm  (1  3  in) 
40  mm  (1  6  in)- 
42  mm  (1.65  in). 


'  (d)  .Vecic  injury.  For  the  measurement 
of  neck  injur\',  the  following  injury 
criteria  shall  be  met  when  calculated 
based  on  data  recorded  for  the  first  300 
milliseconds  of  the  sled  pulse. 

(1)  The  shear  force  (Fx).  axial  force 
(Fz),  and  bending  moment  (My)  shall  be 
measured  by  the  dummy  upper  neck 
load  cell  for  300  milliseconds,  as 
specified  in  S5. 1.2. 1(d).  Shear  force, 
axial  force,  and  bending  moment  shall 
be  filtered  for  Nij  purposes  at  SAE  J211/ 
1  rev.  Mar95  Channel  Frequency  Class 
600  tsee  49  CFR  571.208,  S4.7). 


(2)  During  the  event,  the  axial  force 
(Fz)  can  be  either  in  tension  or 
extension,  the  occipital  condyle  bending 
moment  (Mocy)  can  be  in  either  flexion 
or  extension.  This  results  in  four 
possible  loading  conditions  for  Nij; 
tension-extension  (Nte),  tension-flexion 
(Ntf).  compression-extension  (Nee),  or 
compression-flexion  (Ncf).  For  the 
calculation  of  Nij  using  the  equation  set 
forth  in  S5. 1.2. 1(d)(3).  the  critical 
values,  Fzc  and  Myc,  are  as  specified  in 


the  table  to  this  S5. 1.2. 1(d)  for  each  of 
the  dummies  used  in  the  test 

(3)  At  each  point  in  time,  only  one  of 
the  four  loading  conditions  occurs.  The 
Nij  value  corresponding  to  that  loading 
condition  is  computed  and  the  three 
remaining  loading  modes  shall  be 
considered  to  have  a  value  of  zero.  The 
equation  for  calculating  each  Nij  loading 
condition  is  given  by; 

Nij  =  (Fz/Fzc)  -t-  (Mocy/Myc) 

(4)  None  of  the  four  Nij  values  shall 
exceed  1  0  at  any  time  during  the  event. 


Table  to  S5.  1.2. 1(d)— Critical  Values  for  Calculating  Nij 


Test  dummy 


Fzc  when  Fz 
is  in  tension 


Fzc  when  Fz 
IS  in  compres- 
sion 


Myc  when  a 
flexion  mo- 
ment exists  a! 
the  occipita 
condyle 


Myc  wnen  an 
extension  mo- 
mem  exists  at 
the  occipital 
condyle 


12-Month-Old  Subpart  R  1460  N 

(328  Ibfi 

3-Year-Old  Subpart  P  2340  N 

(526  Ibf) 

6-Year-Old  Subpart  N  3096  N 

(696  Ibf) 

Weighted  6-Year-Old  3096  N 

(696  Ibf) 


1460  N 

(328  Ibf) 

2120  N 

(477  Ibf) 

2800  N 

i629  Ibf) 

2800  N 

(629  Ibf) 

43  Nm 
(32  Ibf-tl) 
68  Nm 
(50  Ibt-ft) 
93  Nm 
(69  IW-tt) 
93  Nm 
(69  Ibf-tt) 


17  Nm 

(13  Ibf-ft) 
30  Nm 
(22  Ibt-tl) 
42  Nm 
(31  Ibf-ft) 
42  Nm 
(31  Ibf-ft) 


S5.1.2.2  At  the  manufacturer's  option 
(with  said  option  irrevocably  selected 
prior  to,  or  at  the  time  of,  certification 
of  the  restraint),  child  restraint  systems 
manufactured  before  November  1,  2004 
may  be  tested  to  the  requirements  of  S5 
while  using  the  test  dummies  specified 
in  S7.1.2  of  this  standard  according  to 
the  criteria  for  selecting  test  dummies 
specified  in  that  paragraph.  That 
paragraph  specifies  the  dummies  used 
to  test  child  restraint  systems 
manufactured  on  or  after  November  1 , 
2004.  If  a  manufacturer  selects  the 
dummies  specified  in  S7.1.2  to  test  its 
product,  the  injury  criteria  specified  by 
S5. 1.2.1  of  this  standard  must  be  met. 
Child  restraints  manufactured  on  or 


after  November  1.  2004.  must  be  tested 
using  the  test  dummies  specified  in 
S7.1.2. 

***** 

S5.2     Force  distribution 

***** 

S5.2.1.2     The  applicability  of  the 
requirements  of  S5. 2. 1.1  to  a  front- 
facing  child  restraint,  and  the 
conformance  of  any  child  restraint  other 
than  a  car  bed  to  those  requirements,  is 
determined  using  the  largest  of  the  test 
dummies  specified  in  S7  for  use  in 
testing  that  restraint,  provided  that  the 
6-vear-old  dummy  described  in  subpart 
I  or  in  subpart  N  of  part  572  of  this 
chapter  is  not  used  to  determine  the 
applicability  of  or  compliance  with 


S5.2.1.1.  A  front-facing  child  restraint 
svstem  is  not  required  to  comply  with 
S5.2.1  1  if  the  target  point  on  either  side 
of  the  dummy's  head  is  below  a 
horizontal  plane  tangent  to  the  top  of — 
*         •         ♦         ♦         « 

S6. 1 . 1     Test  conditions. 

(a)     Test  devices. 

(1)  The  test  device  for  testing  add-on 
restraint  svstems  to  frontal  barrier 
impact  simulati(.)ns  is  a  standard  seat 
assembly  consisting  of  a  simulated 
vehicle  bench  seat,  with  three  seating 
positions,  which  is  described  in 
Drawing  Package  SAS-100-1000  with 
Addendum             ;  .Seat  Base  Weldment 
(consisting  of  drawings  and  a  bill  of 
materials),  dated (will  be 
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incorporated  by  reference  in  §  571.5). 
The  assembly  is  mounted  on  a  dynamic 
test  platform  so  that  the  center  SORL  of 
the  seat  is  parallel  to  the  direction  of  the 
test  platform  travel  and  so  that 
movement  between  the  base  of  the 
assembly  and  the  platform  is  prevented. 
***** 

(d)(1)  When  using  the  test  dummies 
specified  in  49  CFR  part  572,  subparts 
C.  I,  I,  or  K,  performance  tests  under 
S6.1  are  conducted  at  any  ambient 
temperature  from  19°  C  to  26"  C  and  at 
any  relative  humidity  from  10  percent  to 
70  percent. 

(2)  When  using  the  test  dummies 
specified  in  49  CFR  part  572,  subparts 
N,  P  or  R,  performance  tests  under  S6.1 
are  conducted  at  any  ambient 
temperature  from  20.6°  C  to  22.2"  C  and 
at  any  relative  humidity  from  10  percent 
to  70  percent. 
***** 

S6.2.3  Pull  the  sling  tied  to  the 
dummy  restrained  in  the  child  restraint 
system  and  apply  the  following  force:  50 
N  for  a  system  tested  with  a  newborn 
dummy;  90  N  for  a  system  tested  with 
a  9-month-old  dummy;  90  N  for  a 
system  tested  with  a  12-month-old 
dummy;  200  N  for  a  system  tested  with 
a  3-year-old  dummy;  270  N  for  a  system 
tested  with  a  6-year-old  dummy;  or  350 
N  for  a  system  tested  with  a  weighted 
6-year-old  dummy.  The  force  is  applied 
in  the  manner  illustrated  in  Figure  4 
and  as  follows: 
***** 

S7  Test  dummies.  (Subparts 
referenced  in  this  section  are  of  part  572 
of  this  chapter.) 

S7.1  Dummy  selection.  Select  any 
dummy  specified  in  S7.1.1,  S7.1.2  or 
S7.1.3,  as  appropriate,  for  testing 
systems  for  use  by  children  of  the  height 
and  mass  for  which  the  system  is 
recommended  in  accordance  with  S5.5. 
A  child  restraint  that  meets  the  criteria 
in  two  or  more  of  the  following 
paragraphs  in  S7  may  be  tested  with  any 
of  the  test  dummies  specified  in  those 
paragraphs. 

S7.1.1  Child  restraints  that  are 
manufactured  before  November  1,  2004, 
are  subject  to  the  following  provisions. 

(a)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass  of 
not  greater  than  5  kg,  or  by  children  in 
a  specified  height  range  that  includes 
any  children  whose  height  is  not  greater 
than  650  mm,  is  tested  with  a  newborn 
test  dummy  conforming  to  part  572 
subpart  K. 

(b)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 


accordance  with  85.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  5  but  not  greater  than  10  kg, 
or  by  children  in  a  specified  height 
range  that  includes  any  children  whose 
height  is  greater  than  650  mm  but  not 
greater  than  850  mm,  is  tested  with  a 
newborn  test  dummy  conforming  to  part 
572  subpart  K,  and  a  9-month-old  test 
dummy  conforming  to  part  572  subpart 

J. 

(c)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  10  kg  but  not  greater  than 
18  kg,  or  by  children  in  a  specified 
height  range  that  includes  any  children 
whose  height  is  greater  than  850  mm  but 
not  greater  than  1 1 00  mm,  is  tested  with 
a  9-month-old  test  dummy  conforming 
to  part  572  subpart  J,  and  a  3-year-old 
test  dummy  conforming  to  part  572 
subpart  C  and  S7.2,  provided,  however, 
that  the  9-month-old  dummy  is  not  used 
to  test  a  booster  seat. 

(d)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  18  kg,  or  by  children  in  a 
specified  height  range  that  includes  any 
children  whose  height  is  greater  than 
1100  mm,  is  tested  with  a  6-year-old 
child  dummy  conforming  to  part  572 
subpart  I. 

(e)  A  child  restraint  that  is 
manufactured  on  or  after  [date  to  be 
inserted  would  be  the  date  180  days 
after  publication  of  a  final  rule 
incorporating  a  weighted  6-year-old 
dummy  into  Part  572],  and  that  is 
recommended  by  its  manufacturer  in 
accordance  with  S5.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  22.7  kg  (50  lb),  or  by 
children  in  a  specified  height  range  that 
includes  any  children  whose  height  is 
greater  than  1100  mm,  is  tested  with  a 
weighted  6-year-old  child  dummy 
conforming  to  part  572  Subpart  [to  be 
determined]. 

87. 1.2  Child  restraints  that  are 
manufactured  on  or  after  November  1 , 
2004,  are  subject  to  the  following 
provisions. 

(a)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  85.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass  of 
not  greater  than  5  kg,  or  by  children  in 
a  specified  height  range  that  includes 
any  children  whose  height  is  not  greater 
than  650  mm.  is  tested  with  a  newborn 


test  dummy  conforming  to  part  572 
subpart  K. 

(b)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  85. 5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  5  but  not  greater  than  10  kg, 
or  by  children  in  a  specified  height 
range  that  includes  any  children  whose 
height  is  greater  than  650  mm  but  not 
greater  than  850  mm.  is  tested  with  a 
newborn  test  dummy  conforming  to  part 
572  subpart  K,  and  a  12-month-old  test 
dummy  conforming  to  part  572  subpart 
R. 

(c)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  85.5  for  use  either  by 
children  in  a  specified  mass  range  that ' 
includes  any  children  having  a  mass 
greater  than  10  kg  but  not  greater  than 
18  kg,  or  by  children  in  a  specified 
height  range  that  includes  any  children 
whose  height  is  greater  than  850  mm  but 
not  greater  than  1100  mm,  is  tested  with 
a  12-month-old  test  dummy  conforming 
to  part  572  subpart  R,  and  a  3-year-old 
test  dummy  conforming  to  part  572 
subpart  P  and  S7.2,  provided,  however, 
that  the  12-month-old  dummy  is  not 
used  to  test  a  booster  seat. 

(d)  A  child  restraint  that  is 
recommended  by  its  manufacturer  in 
accordance  with  85. 5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  18  kg,  or  by  children  in  a 
specified  height  range  that  includes  any 
children  whose  height  is  greater  than 
1100  mm,  is  tested  with  a  6-year-old 
child  dummy  conforming  to  part  572 
subpart  N. 

(e)  A  child  restraint  that  is 
manufactured  on  or  after  [date  to  be 
inserted  would  be  the  date  180  days 
after  publication  of  a  final  rule 
incorporating  a  weighted  6-year-old 
dummy  into  Part  572],  and  that  is 
recommended  by  its  manufacturer  in 
accordance  with  85.5  for  use  either  by 
children  in  a  specified  mass  range  that 
includes  any  children  having  a  mass 
greater  than  22.7  kg  (50  lb),  or  by 
children  in  a  specified  height  range  that 
includes  any  children  whose  height  is 
greater  than  1100  mm,  is  tested  with  a 
weighted  6-year-old  child  dummy 
conforming  to  Part  572  Subpart  [to  be 
determined]. 

87.1.3  Voluntary  use  of  alternative 
dummies.  At  the  manufacturer's  option 
(with  said  option  irrevocably  selected 
prior  to,  or  at  the  time  of,  certification 
of  the  restraint),  child  restraint  systems 
manufactured  before  November  1,  2004 
may  be  tested  to  the  requirements  of  85 
while  using  the  test  dummies  specified 
in  87.1.2  according  to  the  criteria  for 
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selecting  test  dummies  specified  in  that 
paragraph.  Child  restraints 
manufactured  on  or  after  November  1 , 
2004.  must  be  tested  using  the  test 
dummies  specified  in  S7.1.2. 
***** 

S9 . 1     Type  of  clothing. 

***** 

(c)  12-month-old  dummy  {49  CFR  part 
572.  subpart  R).  When  used  in  testing 
under  this  standard,  the  dummy 
specified  in  49  CFR  part  572.  subpart  R. 
is  clothed  in  a  cotton-polyester  based 
tight  fitting  sweat  shirt  with  long  sleeves 
and  ankle  long  pants  whose  combined 
weight  is  not  more  than  0.25  kg  (.55  lb). 

(d)  Hybrid  II  three-year-old  and 
Hybrid  II  six-year-old  dummies  (49  CFR 
part  572.  subparts  C  and  I).  When  used 
in  testing  under  this  standard,  the 
dummies  specified  in  49  CFR  part  572, 
subparts  C  and  I,  are  clothed  in  thermal 
knit,  waffle-weave  polyester  and  cotton 
underwear  or  equivalent,  a  size  4  long- 
sleeved  shirt  (3-year-old  dummy)  or  a 
size  5  long-sleeved  shirt  (6-year-old 
dummy)  having  a  mass  of  0.090  kg,  a 
size  4  pair  of  long  pants  having  a  mass 
of  0.090  kg,  and  cut  off  just  far  enough 
above  the  knee  to  allow  the  knee  target 
to  be  visible,  and  size  7M  sneakers  (3- 
year-old  dummy)  or  size  12V2M 
sneakers  (6-year-old  dummy)  with 
rubber  toe  caps,  uppers  of  dacron  and 
cotton  or  nylon  and  a  total  mass  of  0.453 

kg- 

(e)  Hybrid  III  3-year-old  dummy  (49 

CFR  part  572,  subpart  P).  When  used  in 
testing  under  this  standard,  the  dummy 
specified  in  49  CFR  part  572.  subpart  P. 
is  clothed  in  a  cotton-polyester  based 
tight  fitting  sweat  shirt  with  long  sleeves 
and  ankle  long  pants  whose  combined 
weight  is  not  more  than  0.25  kg  (.55  lb), 
and  size  7M  sneakers  with  rubber  toe 
caps,  uppers  of  dacron  and  cotton  or 
nylon  and  a  total  mass  of  0.453  kg. 

(f)  Hybrid  III  6-year-old  dummy  (49 
CFR  part  572,  subpart  N]  and  Hybrid  III 
wei^ted  6-year-old  dummy  (40  CFR 

part  572,  subpart ).  When  used  in 

testing  under  this  standard,  the  dummy 
specified  in  49  CFR  part  572,  subpart  N, 
and  in  Subpart  [to  be  determined],  is 
clothed  in  a  light-weight  cotton  stretch 
short-sleeve  shirt  and  above-the-knee 
pants,  and  size  12. 5M  sneakers  with 
rubber  toe  caps,  uppers  of  dacron  and 
cotton  or  nylon  and  a  total  mass  of  0.453 

kg. 

***** 

S9.3    Preparing  dummies.  (Subparts 
referenced  in  this  section  are  of  Part  572 
of  this  chapter.) 

S9.3.1     When  using  the  test  dummies 
conforming  to  part  572  subparts  C,  I.  J, 
or  K,  prepare  the  dummies  as  specified 
in  this  paragraph.  Before  being  used  in 


testing  under  this  standard,  dummies 
must  be  conditioned  at  any  ambient 
temperature  from  19°C  to  25.5^C  and  at 
any  relative  humidity  from  10  percent  to 
70  percent,  for  at  least  4  hours. 

59. 3. 2     When  using  the  test  dummies 
conforming  to  Part  572  Subparts  N.  P.  R, 
or  [subpart  on  the  weighted  6-year-old 
dummy  to  be  inserted),  prepare  the 
dummies  as  specified  in  this  paragraph. 
Before  being  used  in  testing  under  this 
standard,  dummies  must  be  conditioned 
at  any  ambient  temperature  from  20.6" 
to  22.2°  C  (69=  to  72"  F)  and  at  any 
relative  humidity  from  10  percent  to  70 
percent,  for  at  least  4  hours. 
*        *        *        *        • 

SlO.2.1  *    *    * 

(b)  *   *  * 

(2)  When  testing  rear-facing  child 
restraint  systems,  place  the  newborn.  9- 
month-old  or  12-month-old  dummy  in 
the  child  restraint  system  so  that  the 
back  of  the  dummy  torso  contacts  the 
back  support  surface  of  the  system.  For 
a  child  restraint  system  which  is 
equipped  with  a  fixed  or  movable 
surface  described  in  S5.2.2.2  which  is 
being  tested  under  the  conditions  of  test 
configuration  II,  do  not  attach  any  of  the 
child  restraint  belts  unless  they  are  an 
integral  part  of  the  fixed  or  movable 
surface.  For  all  other  child  restraint 
systems  and  for  a  child  restraint  system 
with  a  fixed  or  movable  surface  which 
is  being  tested  under  the  conditions  of 
test  configuration  I,  attach  all 
appropriate  child  restraint  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Attach  all  appropriate  vehicle  belts  and 
tighten  them  as  specified  in  S6.1.2. 
Position  each  movable  surface  in 
accordance  with  the  instructions  that 
the  manufactiirer  provided  under  S5.6  1 
or  S5.6.2.  If  the  dummy's  head  does  not 
remain  in  the  proper  position,  tape  it 
against  the  front  of  the  seat  back  surface 
of  the  system  by  means  of  a  single 
thickness  of  6  mm-wide  paper  masking 
tape  placed  across  the  center  of  the 
dummy's  face. 

(c)(l')(i)  When  testing  forward-facing 
child  restraint  systems,  extend  the  arms 
of  the  9-month-old  or  12-month-old  test 
dummy  as  far  as  possible  in  the  upward 
vertical  direction.  Extend  the  legs  of  the 
9-month-old  or  12-month-old  test 
dummy  as  far  as  possible  in  the  forward 
horizontal  direction,  with  the  dummy 
feet  perpendicular  to  the  centerline  of 
the  lower  legs.  Using  a  flat  square 
siu^ace  with  an  area  of  2.580  square 
mm,  apply  a  force  of  178  N. 
perpendicular  to: 

(B)  The  back  of  the  vehicle  seat  in  the 
specific  vehicle  shell  or  the-specific 
vehicle,  in  the  case  of  a  built-in  system. 
first  against  the  dummy  crotch  and  then 


at  the  dummy  thorax  in  the  midsagittal 
plane  of  the  dummy.  For  a  child 
restraint  system  with  a  fixed  or  movable 
surface  described  m  S5.2.2.2.  which  is 
being  tested  under  the  conditions  of  test 
configuration  II,  do  not  attach  any  of  the 
child  restraint  belts  unless  they  are  an 
integral  part  of  the  fixed  or  movable 
surface.  For  all  other  child  restraint 
svstems  and  for  a  child  restraint  system 
with  a  fixed  or  movable  surface  that  is 
being  tested  under  the  conditions  of  test 
configuration  I.  attach  all  appropriate 
child  restraint  belts  and  tighten  them  as 
specified  in  S6  1.2.  Attach  all 
appropriate  vehicle  belts  and  tighten 
them  as  specified  in  S6.1.2.  Position 
each  movable  surface  in  accordance 
with  the  instructions  that  the 
manufacturer  provided  under  S5.6.1  or 
S5.6.2. 
*****  # 

BILUNG  CODE  4910-Sa-P 

(2)  When  testing  rear-facing  child 
restraint  systems,  extend  the  dummy's 
arms  vertically  upwards  and  then  rotate 
each  arm  downward  toward  the 
dummy's  lower  body  until  the  arm 
contacts  a  surface  of  the  child  restraint 
system  or  the  standard  seat  assembly  in 
the  case  of  an  add-on  child  restraint 
system,  or  the  specific  vehicle  shell  or 
the  specific  vehicle,  in  the  case  of  a 
built-in  child  restraint  system  Ensure 
that  no  arm  is  restrained  from 
movement  in  other  than  the  downward 
direction,  by  any  part  of  the  system  or 
the  belts  used  to  anchor  the  system  to 
the  standard  seat  assembly,  the  specific 
shell,  or  the  specific  vehicle. 
***** 

SlO.2.2  *    *    * 

(c)*    *    * 

(2)  The  back  of  the  vehicle  seat  in  the 
specific  vehicle  shell  or  the  specific 
vehicle,  in  the  case  of  a  built-in  system, 
first  against  the  dummy  crotch  and  then 
at  the  dummy  thorax  in  the  midsagittal 
plane  of  the  dummy.  For  a  child 
restraint  system  with  a  fixed  or  movable 
surface  described  in  S5.2  2.2.  which  is 
being  tested  under  the  conditions  of  test 
configuration  II.  do  not  attach  any  of  the 
child  restraint  belts  unless  the  belt  is  an 
integral  part  of  the  fixed  or  movable 
surface.  For  all  other  child  restraint 
systems  and  for  a  child  restraint  system 
with  a  fixed  or  movable  surface  that  is 
being  tested  under  the  conditions  of  test 
configuration  1.  attach  all  appropriate 
child  restraint  belts  and  tighten  them  as 
specified  in  S6.1.2.  Attach  all 
appropriate  vehicle  belts  and  tighten 
them  as  specified  in  S6.1.2.  Position 
each  movable  surface  in  accordance 
with  the  instructions  that  the 
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manufacturer  provided  under  S5  H  1  or 
S5.6.2. 
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Issued  on  .-\pril  24.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  far  Safety 
Performance  Standards. 
[FR  Doc.  02-10507  Filed  4-25-02;  10:00  am, 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  02-12151] 
RIN2127-AI83 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 


SUMMARY:  The  Transportation  Recall 
Enhancement,  Accountability  and 
Documentation  Act  of  2000  directed 
NfHTSA  to  initiate  a  rulemaking  for  the 
purpose  of  improving  the  safety  of  child 
restraints  and  specified  various 
elements  that  must  be  considered  in  the 
rulemaking.  NHTSA  has  issued  two 
notices  of  proposed  rulemaking  that 
together  address  all  but  side  and  rear 
impact  protection  requirements  for 
children  in  child  restraint  systems. 

NHTSA  is  addressing  side  impact 
protection  in  an  ANPRM,  instead  of  a 
notice  of  proposed  rulemaking,  because 
there  are  uncertainties  in  too  many  areas 
to  issue  a  proposal  now.  These  areas 
include:  the  determination  of  child 
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injun-  mechanisms  in  side  impacts,  and 
crash  characteristics  associated  with 
serious  and  fatal  injuries  to  children  in 
child  restraints:  development  of  test 
procedures,  a  suitable  test  dummy  and 
appropriate  injury  criteria:  and 
identification  of  cost  beneficial 
countermeasures.  Uncertainties  in  these 
areas,  together  with  the  statutory 
schedule  for  this  rulemaking,  make  it 
difficult  for  the  agency  to  assess  and 
make  judgments  concerning  the  benefits 
and  costs  of  a  rulemaking  on  side 
impact  protection.  Accordingly,  we 
believe  that  the  most  appropriate  course 
of  action  at  this  point  is  to  issue  this 
ANPRM  to  obtain  additional 
information  that  will  help  us  decide 
whether  it  is  possible  and  appropriate  to 
issue  a  proposal  in  the  near  future  and/ 
or  identif}'  additional  work  that  needs  to 
be  done. 

Also  in  response  to  the  Act.  this 
ANPRM  requests  comments  on  the 
appropriateness  of  proposing  to 
incorporate  a  rear  impact  test  procedure 
into  Standard  No.  213,  for  rear-facing 
child  restraint  systems. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  July  1.  2002. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-40'I.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  Alternatively,  you  may  submit 
vour  comments  electronically  by  logging 
onto  the  Docket  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
view  instructions  for  filing  your 
comments  electronically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  the  docket  number  of 
this  document.  You  may  call  Docket 
Management  at  202-36&-9324.  You  may 
visit  the  Docket  from  10:00  a.m.  to  5:00 
p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  vou  mav  call  Mike 
Huntley  of  the  NHTSA  dffice  of 
Crashworthiness  Standards,  at  202-366- 
0029. 

For  legal  issues,  vou  mav  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Counsel  at  202-366-2992. 

You  mav  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safetv  Administration.  400  Seventh  St.. 
SW.. "Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Side  lmpat:t  Safetv  Problem 

a.  Fatalities 

b.  Injuries 

III.  Current  Regulatory  .Approaches 


a.  .Absence  of  .\n\  Requirement  Worldwide 

b.  Consumer  Ratings  Programs 
!\'.  Performance  in  a  Dynamic  Test 

d.  Should  Head  Excursion  Be  Limited  in  a 
20  mpli  Dynamic  Test  ("No  Wail  Test")? 

b  Should  HIC  Be  Limited  in  a  15  mph 
Dynamic;  Test  with  a  Rigid  Side 
Structure  ("Wall  Test")? 

c.  Are  Both  Tests  Needed? 

V.  Counlermeasure  Development 

a.  Countermeasures  That  Better  Retain  And 
Cushion  The  Child's  Head 

b.  Countermeasures  That  Keep  The  Child 
Restraint  From  \1o\  ing  Laterally  In  -A 
Side  Impact 

c.  Countermeasures  That  Reduce  The  Local 
Stiffness  Of  Vehicle  Components  Areas 
Where  Children  .Are  Most  Likelv  To  Hit 
Their  Heads. 

\'I.  Specific  Issues  On  Side  Impact  On  Which 
Comments  .Are  Requested 

a.  Crash  Characteristics 

b.  Child  Injury  Mechanisms 

c.  Test  Procedures 

1.  Are  The  .Approaches  Reasonable? 

2.  ISO 

d.  Performance  Requirements 

e.  Test  Dummies 

f.  Design  Restriction 

g.  Consumer  Acceptance 

h.  Potentially  .Affected  Child  Restraints 
L  Potential  Cost 
j.  Potential  Benefits 

VII.  Rear  Impact  Protection 

VIII.  Regulatory  .Analyses 

IX.  Submission  of  Comments 

I.  Background 

This  document  requests  comments  on 
the  agency's  work  in  developing  a 
possible  side  impact  protection 
requirement  for  child  restraint  systems 
and  on  refinements  to  the  approach  the 
agencv  has  taken  thus  far.  The  agency's 
work  on  this  subject  was  prompted  by 
section  14  of  the  Transportation  Recall 
Enhancement.  Accountability  and 
Documentation  Act  (the  TREAD  Act) 
(November  1.  2000.  Pub,  L.  106-414. 
114  Stat.  1800).  Section  14  directs  the 
agency  to  initiate  a  rulemaking  for  the 
purpose  of  improving  the  safety  of  child 
restraints  and  specifies  elements  that 
the  agencv  is  to  consider  in  that 
rulemaking.  The  section  directed 
NHTSA  to  initiate  that  rulemaking  by 
November  1.  2001.  and  to  complete  it  by 
issuing  a  final  rule  or  taking  other  action 
by  November  1.  2002. 

The  relevant  provisions  in  section  14 
are  as  follows: 

(a)  In  General.— Not  later  than  12  months 
after  the  date  of  enactment  of  this  Act.  the 
.Secretary  of  Transportation  shall  initiate  a 
rulemaking  for  the  purpose  of  improving  the 
safety  of  child  restraints,  including 
minimizing  head  injuries  from  side  impact 
collisions. 

(b)  Elements  for  Consideration. — In  the 
rulemaking  required  by  subsection  (a),  the 
Secretary  shall  consider — 

{ 1 1  Whether  to  require  more 
comprehensive  tests  for  child  restraints  than 


the  current  Federal  motor  vehicle  safety 
standards  requires,  including  the  use  of 
dynamic  tests  that — 

(A)  Replicate  an  array  of  crash  conditions, 
such  as  side-impact  crashes  and  rear-impact 
crashes;  and 

(B)  Reflect  the  designs  of  passenger  motor 
vehicles  as  of  the  date  of  enactment  of  this    • 
Act; 

(2)  Whether  to  require  the  use  of 
anthropomorphic  test  devices  that — 

(A)  Represent  a  greater  range  of  sizes  of 
children  including  the  need  to  require  the 
use  of  an  anthropomorphic  test  device  that  is 
representative  of  a  ten-year-old  child;  and 

(B)  .Are  Hybrid  HI  anthropomorphic  test 
devices; 

(3)  Whether  to  require  improved  protection 
from  head  injuries  in  side-impact  and  rear- 
impact  crash^; 

(4)  How  to  provide  consumer  information 
on  the  physical  compatibility  of  child 
restraints  and  vehicle  seats  on  a  model-by- 
model  basis; 

(5)  Whether  to  prescribe  clearer  and 
simpler  labels  and  instructions  required  to  be 
placed  on  child  restraints: 

(6)  Whether  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  213  (49  CFR 
571.213)  to  cover  restraints  for  children 
weighing  up  to  80  pounds; 

(7)  Whether  to  establish  booster  seat 
performance  and  structural  integrity 
requirements  to  be  dynamically  tested  in  3- 
point  lap  and  shoulder  belts: 

(8)  Whether  to  apply  scaled  injury  criteria 
performance  levels,  including  neck  injury, 
developed  for  Federal  Motor  Vehicle  Safety 
Standard  No.  208  to  child  restraints  and 
booster  seats  covered  by  in  [sic]  Federal 
Motor  Vehicle  Safety  Standard  No.  213:  and 

(9)  Whether  to  include  [a|  child  restraint  in 
each  vehicle  crash  tested  under  the  New  Car 
.Assessment  Program. 

(cLReport  to  Congress.— If  the  Secretary 
does  not  incorporate  any  element  described 
in  subsection  (b)  in  the  final  rule,  the 
Secretary  shall  explain,  in  a  report  to  the 
Senate  Committee  on  Commerce,  Science, 
and  Transportation  and  the  House  of 
Representatives  Committee  on  Commerce 
submitted  within  30  days  after  issuing  the 
final  rule,  specifically  why  the  Secretary  did 
not  incorporate  any  such  element  in  the  final 
rule. 

(d)  Completion. —  Notwithstanding  any 
other  provision  of  law.  the  Secretary  shall 
complete  the  rulemaking  required  by 
subsection  (a)  not  later  than  24  months  after 
the  date  of  the  enactment  of  this  Act. 

Federal  Motor  Vehicle  Safety 
Standard  No,  213.    Child  Restraint 
Systems"  (49  CFR  571.213)  regulates  the 
performance  of  a  child  restraint  system 
in  dvnamic  tests  involving  a  30  mph 
velocitv  change,  representative  of  a 
frontal  impact  To  protect  children,  the 
standard  limits  the  amount  of  force  that 
can  be  exerted  on  the  head  and  chest  of 
a  child  test  dummy  during  the  dvnamic 
testing.  It  also  limits  the  amount  of 
excursion  of  head  and  knee  excursion  in 
those  tests  to  reduce  the  possibility  that 
children  in  child  restraint  svstems 
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might  contact  vehicle  intf^rior  surfaces 
and  be  injured  during  a  frontal  crash. 
Additional  performance  and  labeling 
requirements  are  also  specified  in  the 
standard. 

Partly  in  response  to  the  TREAD  Act 
and  partly  in  fulfdlment  of  agency  plans 
to  upgrade  Standard  No.  213.  NHTSA 
has  issued  two  notices  of  proposed 
rulemaking  (NPRM)  addressing  all 
elements  specified  in  section  14  except 
for  side  and  rear  impact  protection.  On 
November  2,  2001.  the  agency  issued  an 
NPRM  proposing  to  improve  the 
instructions  and  labels  required  on 
child  restraints.  (66  FR  55623).  The 
second  NPRM  has  been  issued 
concurrently  with  today's  document, 
and  is  published  in  today's  edition  of 
the  Federal  Register.  In  it,  the  agency  is 
proposing  to  incorporate  the  following 
elements  into  the  standard:  (a)  An 
updated  bench  seat  used  to  dynamically 
test  add-on  child  restraint  systems:  (b)  a 
sled  pulse  that  provides  a  wider  test 
corridor;  (c)  improved  child  test 
dummies;  (d)  expanded  applicability  to 
child  restraint  systems  recommended 
for  use  by  children  weighing  up  to  65 
pounds;  and  (e)  new  or  revised  injury' 
criteria  to  assess  the  dynamic 
performance  of  child  restraints. 

NHTSA  is  addressing  side  impact 
protection  in  an  ANPRM,  instead  of  a 
notice  of  proposed  rulemaking,  because 
there  are  uncertainties  in  too  many  areas 
to  issue  a  proposal  now.  These  areas 
include:  (a)  Crash  characteristics 
associated  with  serious  and  fatal 
injuries  to  children  in  child  restraints 
and  the  child  injury-  mechanisms  in  side 
impacts,  and;  (b)  development  of  test 
procedures,  a  suitable  test  dummy  and 
appropriate  injury  criteria;  and  (c) 
identification  -of  cost  beneficial 
countermeasures.  The  schedule 
specified  in  the  TREAD  Act  for 
initiating  and  completing  this 
rulemaking  has  limited  the  amount  and 
variety  of  information  that  the  agency 
could  obtain,  and  testing  that  the  agency 
could  conduct,  to  develop  test 
procedures  and  injury'  criteria  and 
identify  possible  countermeasures  and 
examine  their  efficacy  on  child  restraint 
performance.  The  agency  has  also  been 
hampered  by  a  lack  of  specific  accident 
data  on  children  in  motor  vehicle 
crashes  generally,  and  particularly  in 
side  impact  crashes.  There  are  few 
available  data  on  how  children  are  being 
injured  and  killed  in  side  impacts  (e.g.. 
to  what  degree  injuries  are  caused  by 
intrusion  of  an  impacting  vehicle  or 
other  object).  Together,  these  limitations 
have  made  it  difficult  to  assess  and 
compare  the  benefits  and  costs  of 
provisions  that  could  be  included  in  a 
rulemaking  proposal  on  side  impact. 


Notwithstanding  these  limitations,  we 
believe  we  have  made  progress  toward 
developing  a  potential  regulatory 
proposal  to  improve  the  side  impact 
performance  of  child  restraint  systems. 
VVe  have  analyzed  crash  data  and  have 
developed  a  dynamic  side  impact  test. 
We  have  identified  possible 
countermeasures.  However,  we  have  not 
evaluated  the  countermeasures  to 
determine  their  feasibility  and  benefit, 
although  we  will  study  potential 
countermeasures  for  rear-facing 
restraints  in  2002.  Information  from  that 
study  will  help  us  fiirtaer  evaluate  the 
course  of  action  that  the  agency  should 
pursue  in  this  rulemaking.  From  the 
information  and  analysis  that  we  have, 
it  appears  that  if  we  were  to  issue  a 
notice  of  proposed  rulemaking  on  side 
impact,  it  might  involve  significantly 
higher  costs  per  equivalent  life  saved 
than  those  in  most  NHTSA  vehicle 
safety  rulemakings. 

Because  of  all  tnese  factors,  we 
believe  that  the  most  appropriate  course 
of  action  at  this  point  is  to  issue  this 
ANPRM  to  obtain  additional 
information  that  will  help  us  decide 
whether  it  is  possible  and  appropriate  to 
issue  a  proposal  in  the  near  future  and/ 
or  identify'  additional  work  that  needs  to 
be  done,  through  issuing  this  ANPRM, 
we  hope  to  obtain  more  information 
about  matters  such  as  the  harm  to 
restrained  children  in  side  impacts, 
such  as  the  child  injury  mechanisms 
and  the  crash  characteristics  associated 
with  serious  and  fatal  injuries.  We  seek 
comment  on  the  suitability  of  the  test 
procedures  we  are  considering,  of  the 
dummy  we  might  use  in  a  test 
procedure;  and  on  possible  injury 
criteria.  We  want  cost,  benefit  and  other 
information  on  possible 
countermeasures  that  would  be  effective 
in  improving  side  impact  protection, 
particularly  the  possible 
countermeasures  we  have  identified.  As 
a  result  of  issuing  this  ANPRM,  the 
agencv  anticipates  receiving  information 
that  will  improve  its  ability  to  assess  the 
merits  of  this  rulemaking  and  thus  aid 
the  agency  in  making  decisions  about 
the  future  course  of  this  rulem.aking. 

II.  Side  Impact  Safety  Problem 

a.  Fatalities 

Passenger  vehicle  occupant  fatalities 
in  the  United  States,  as  reported  in  the 
Fatality  Analysis  Reporting  System 
(FARS),  for  ail  ages,  increased  slightly  (4 
percent)  over  the  period  from  1991  to 
2000  (from  30.776  in  1991  to  31,910  in 
2000).  In  comparison,  fatalities 
involving  children  in  the  age  range  0  to 
8  years  old  decreased  slightly  (3 
percent),  from  923  in  1991  to  895  in 


2000.  Child  occupant  fatalities.  0  to  8 
years  old.  accounted  for  approximately 
3  percent  of  all  passenger  vehicle 
occupant  fatalities  in  each  of  those 
years. 

Despite  the  slight  increase  in  total 
passenger  vehicle  occupant  fatalities, 
the  overall  motor  vehicle  crash  fatality 
rate  has  been  declining,  from  1.9 
fatalities  per  100  million  vehicle  miles 
traveled  (VMT)  in  1991  to  1.5  fatalities 
per  100  million  VMT  in  2000.  Part  of 
the  decline  in  the  fatality  rate  is 
attributable  to  the  increasing  use  of 
occupant  restraints.  The  first  National 
Occupant  Protection  Use  Survey 
(NOPUS),  in  1994,  estimated  that  58 
percent  of  passenger  vehicle  front  seat 
occupants  were  restrained.  By  December 
1999,  this  rate  had  increased  to  67 
percent.  Correspondingly,  the 
percentage  of  unrestrained  passenger 
vehicle  occupant  fatalities  decreased, 
from  67  percent  in  1991  to  55  percent 
in  2000,  although  unrestrained 
occupants  still  make  up  the  majority  of 
passenger  vehicle  occupant  fatalities. 
Similarly,  the  restraining  of  children  has 
also  increased.  NOPUS  shows  the 
percentage  of  children  under  5  being 
restrained  increased  from  66  percent  in 

1994  to  92  percent  in  2000.  This 
increase  is  reflected  in  FARS  data.  The 
percentage  of  fatally  injured  children,  0 
to  8  years  old,  who  were  imrestrained, 
decreased  from  61  percent  in  1991  to  41 
percent  in  2000.  Unrestrained  child 
occupants  no  longer  are  the  majority  of 
child  occupants  killed  in  motor  vehicle 
crashes,  but  still  constitute  a  large 
percentage  of  the  overall  total. 

Prompted  by  a  media  safety  campaign 
that  began  in  1996  to  move  children  to 
the  rear  seat,  the  rear  seat  has  replaced 
the  front  seat  as  the  most  frequently 
chosen  seating  position  for  children  in 
passenger  vehicles.  This  change  in  front 
versus  rear  seat  exposure  has 
contributed  to  a  significant  change  in 
the  distribution  of  child  occupant 
fatalities  within  vehicles.  A  steep 
decline  in  front  seat  child  occupant 
fatalities  occurred  in  the  last  half  of  the 
1990's,  with  total  front  seat  fatalities  for 
the  age  group  dropping  from  411  in 

1995  to  239  in  2000  (a  decrease  of  42 
percent).  Rear  seat  child  occupant 
fatalities  increased  during  that  time 
period,  from  463  in  1995  to  561  in  2000. 
Thus,  of  those  children  (in  known 
seating  positions;  front  seat  versus  rear 
seats),  between  1995  and  2000.  front 
seat  fatalities  decreased  by  172  and  rear 
seat  fatalities  increased  by  98.  resulting 
in  an  overall  decrease  of  74  fatalities. 
The  reduction  in  overall  fatalities  is  the 
result  of  the  rear  seat  being  a  safer 
environment  and  an  increase  in  restraint 
use  over  those  years. 
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For  passenger  vehicle  child 
occupants,  ages  0  to  8  vears  old.  data 
from  PARS  for  1991-2000  show  that, 
regardless  of  whether  the  child  was 
seated  in  the  front  seat  or  second  seat, 
frontal  and  side  crashes  account  for 
most  child  occupant  fatalities.  Fifty-one 
percent  of  front  seat  child  occupant 
fatalities  were  in  frontal  crashes,  and  31 
percent  were  in  side  impact  crashes. 
Rear  impact  crashes  accounted  for  4 
percent  of  front  seat  child  fatalities.  For 
rear  seat  child  occupants,  frontal 
impacts  and  side  impact  crashes 
accounted  for  44  percent  and  42  percent 
of  the  fatalities,  respectively,  while  rear 
impact  crashes  accounted  for  14  percent 
of  the  fatalities. 

Seating  position  relative  to  the  point 
of  impact  is  also  a  factor  in  side  impact 
crash  fatalities.  For  the  3.018  front  seat 
child  fatalities.  22  percent  were  killed  in 
near  side  impacts,  i.e..  they  were  in  the 
outboard  seating  position  on  the 
impacted  side  of  the  vehicle.  Of  the 
3,826  rear  seat  fatalities.  25  percent 
involved  near  side  impacts.  Of  the  682 
children  ages  0  to  8  years  old  who  were 
killed  in  side  impacts  and  were  secured 
in  child  restraints,  64  percent  (434)  were 
seated  in  the  near  side  position.  The 
remaining  36  percent  of  the  fatalities 
(248)  for  children  in  child  restraints 
were  seated  either  in  the  middle  seating 
position  or  in  the  "far  side"  position, 
i.e.,  the  outboard  seating  position  on  the 
opposite  side  from  the  point  of  impact. 

b.  Injuries 

The  number  of  occupants  of  passenger 
vehicles  injured  in  motor  vehicle 
crashes  in  the  United  States,  as  reported 
by  National  Automotive  Sampling 
System-General  Estimates  Systems 
(NASS-GES)  for  all  ages,  increased 
moderately  (5  percent)  over  the  period 
from  199l'to  2000  (from  2,797,000  in 
1991  to  2,938.000  in  2000).  In  contrast, 
for  child  occupants  0  to  8  years  old.  the 
number  injured  decreased  (7  percent), 
from  141.000  in  1991  to  132,000  in 
2000.  The  number  of  child  occupants,  0 
to  8  years  old,  injured  in  motor  vehicle 
crashes  accounted  for  approximately  5 
percent  of  all  passenger  vehicle 
occupant  injuries  in  each  year. 

As  in  the  case  of  fatalities,  despite  the 
moderate  increase  in  the  number  of 
injured  passenger  vehicle  occupants,  the 
overall  motor  vehicle  injury  rate  has 
been  declining.  In  1991,  the  number  of 
persons  injured  in  motor  vehicle  crashes 
per  100  million  VMT  was  143.  By  1999. 
the  injury  rate  had  declined  to  120  per 
100  million  VMT.  a  drop  of  16  percent. 
The  increased  use  of  occupant  restraints 
is  reflected  in  the  declining  number  of 
unrestrained  injured  occupants  and 
increasing  numbers  of  restrained 


occupants.  For  all  ages,  the  percentage 
of  unrestrained  injured  occupants 
decreased  from  27  percent  of  injured 
occupants  in  1991  to  12  percent  in  2000 
The  number  of  child  occupants,  0  to  8 
years  old.  who  were  injured  and 
unrestrained  decreased  from  40.800  (31 
percent  of  all  injured  child  occupants) 
in  1991  to  14.000  (12  percent  of  all 
injured)  in  2000.  This  is  a  decrease  of 
61  percent.  Correspondingly,  the 
number  of  child  occupants  in  this  age 
group  who  were  injured  while 
restrained  in  a  child  restraint  system  or 
in  a  lap  and/or  shoulder  belt  increased 
significantly  during  this  time-period. 
The  number  of  child  occupants  injured 
while  restrained  by  a  child  restraint  rose 
from  20.000  in  1991  to  37,000  in  2000. 
an  increase  of  84  percent.  The  number 
of  child  occupants  injured  while 
restrained  in  a  lap  and/or  shoulder  belt 
rose  from  48.200  in  1991  to  66.300  in 
2000.  an  increase  of  38  percent. 

An  examination  of  NASS- 
Crashworthiness  Data  System  (CDS) 
data  over  the  1991-2000  period  yielded 
important  insights  regarding  the  type 
and  severity  of  injuries  to  children  in 
motor  vehicles  crashes.  First,  children  0 
to  8  years  old  are  most  susceptible  to 
head  injuries.  Fifty-seven  percent  of  all 
injuries  to  child  occupants  in  crashes 
are  head  injuries  (mostly  scrapes,  cuts 
and  concussions).  Second,  the  majority 
of  injuries  to  child  occupants,  even  to 
the  head,  tend  to  be  of  ver\'  low  severity. 
By  use  of  the  abbreviated  injury  scale 
(AIS  1  =  minor  injury  through  AIS  6  = 
maximum,  untreatable.  injurv).  an 
assessment  of  fatality  risk  may  be  made 
Of  all  injuries  reported  for  children  0  to 
8  years  old.  91.6  percent  of  these 
injuries  were  within  the  AIS  1  (or  least 
severe)  categorv'.  Another  4.6  percent 
were  of  AIS  2  (moderate  severity) 
category.  The  remaining  3.8  percent  of 
injuries  to  child  occupants  fell  withm 
AIS  3  through  AIS  6  (severe  to 
untreatable)  categories.  This  injury 
distribution  for  child  occupants 
compares  favorably  with  that  for 
occupants  of  all  ages,  for  whom  88 
percent  of  the  injuries  were  within  the 
AIS  1  categor>',  8.0  percent  were  of  AIS 
2  category,  and  3.9  percent  fell  within 
AIS  3  through  AIS  6  categories. 

Approximately  16  percent  of  the 
injuries  to  children  were  sustained  from 
side  impact  crashes.  Although  detailed 
information  of  specific  injury 
mechanisms  sustained  by  children  in 
this  collision  mode  is  somewhat 
lacking,  overall  trends  of  susceptibility 
to  head  injurv'  is  consistent  for  side 
impact. 


III.  Current  Regulaion>'  .Approaches 

a.  Absence  of  Any  Requirement 
Worldwide 

Currently,  no  country  or  region  has  a 
requirement  specifxing  a  minimum 
level  of  performance  for  child  restraints 
in  a  dynamic  side  impact  simulation. 
Efforts  around  the  world  to  improve 
child  restraint  safety  have  concentrated 
on  performance  in  frontal  impacts 
because  they  account  for  more  injuries 
and  fatalities  than  any  other  crash  mode 
and  because  the  potential  for 
countermeasure  development  is  greater, 
given  the  amount  of  available  space  in 
which  the  crash  forces  can  be 
mitigated.'  This  focus  also  reflects  the 
fact  that,  for  side  crashes,  (a)  data  are 
not  widely  available  as  to  how  children 
are  being  injured  and  killed  in  side 
impacts  [e.g..  to  what  degree  injuries  are 
caused  by  intrusion  of  an  impacting 
vehicle  or  other  object),  (b)  potential 
countermeasures  for  side  impact 
intrusion  have  not  been  developed,  and 
(c)  there  is  not  a  consensus  on  an 
appropriate  child  test  dummy  and 
associated  injury  criteria  for  side  impact 
testing. 

b.  Consumer  Ratings  Programs 

Nonetheless,  some  entities  around  the 
world  have  focused  attention  on  side 
impact  safety  by  developing  consumer 
information  rating  programs  that  assess 
child  restraint  performance  in  side 
impact  tests.  The  European  New  Car 
Assessment  Program  (Euro  NCAP)  was 
established  in  1997.  and  is  funded  by 
governments,  the  European 
Commission,  and  consumer 
organizations.  Euro  NCAP  has 


'  That  effort  has  also  culminated  in  a  harmonized 
standard  for  an  impi^ved  child  i^straint  anchoragr 
system,  which  NHTS.A  inccirporated  into  its 
regulations  in  19^9  (Federal  Motor  Vehicle  Safety 
Standard  No  225.  49  CFR  571.225),  Standard  No 
225  requires  motor  vehicle  manufacturers  to 
provide  vehicles  equipped  ivith  the  chdd  restraint 
anchorage  systems  that  are  standardized  and 
independent  of  the  vehicle  seal  belts  The  new 
independent  system  has  two  lower  anchorages,  and 
one  upper  anchorage.  Each  lower  anchorage 
includes  a  rigid  round  rod  or  "bar"  unto  which  a 
hook,  a  jaw-like  buckle  or  other  connector  can  be 
snapped.  The  bars  are  located  at  the  intersection  o( 
the  vehicle  seat  cushion  and  seat  back.  The  upper 
anchorage  is  a  ring-like  object  to  which  the  uppi-r 
tether  of  a  child  restraint  system  can  be  attached. 
(The  system  is  widely  known  as  the  "LATCH 
system,"  an  acronym  developed  bv  manufacturers 
and  retailers  for  "lower  anchors  and  tether  for 
children")  The  LATCH  system  is  required  to  tie 
installed  at  two  rear  seating  positions  In  addition. 
a  tether  anchorage  is  required  at  a  third  position. 
By  requiring  an  easy-to-use  anchorage  system  that 
is  independent  of  the  vehicle  seat  belts.  .\'HTS.'\'s 
standard  makes  possible  mnn-  effective  child 
restraint  installation  and  thereby  increases  child 
restraint  effectiveness  and  child  safety.  The 
standard  is  estimated  to  save  3b  to  50  lives 
annually,  and  prevent  1.231  to  2.929  injuries.  See 
64  FR  10786.  March  5,  1999. 
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developed  a  protocol  for  rating  vehicles 
equipped  with  child  restraints  in  frontd! 
and  side  impacts.  The  protocol  is  being 
used  in  Europe.  (This  is  separate  from 
the  performance  standard  for  child 
restraints  that  has  been  issued  by  the 
Economic  Commission  for  European 
(ECE).  ECE  Regulation  R44.-)  In  the 
Euro  NCAP  side  impact  test  protocol, 
vehicles  are  impacted  with  a  moving 
deformable  barrier  traveling  at  30  mph 
at  a  90-degree  angle.  An  18-month-old 
dummv  and  a  3-year-old  dummy  are 
used  in  the  evaluation,  neither  of  which 
was  specifically  designed  to  evaluate 
performance  in  side  impacts.  The 
vehicle  is  rated  on  dummy  head 
containment,  resultant  head 
acceleration,  and  chest  acceleration. 

The  New  South  Wales  (NSW). 
Australia  RTA,  as  part  of  its  joint 
program  with  the  NRMA  Limited  and 
the  Royal  Automotive  Club  of  Victoria 
(RACV)  to  assess  the  relative 
performance  of  child  restraints  available 
in  Australia,  administers  a  program  that 
incorporates  a  lateral  dynamic  sled  test 
of  tethered  child  restraints  with  a  20 
mph  pulse.  NSW  RTA  assesses  the 
dummy's  lateral  head  excursion  relative 
to  a  simulated  vehicle  door.  In  this  test, 
the  door  structure  is  fixed,  and  there  is 
no  attempt  to  simulate  intrusion  of  the 
door  structure.  Child  restraints  are 


ranked  in  part  on  their  ability  to  prevent 
the  dummy's  head  from  hitting  the  door. 

IV.  Performance  in  a  Dynamic  Test 

While  the  child's  head  seems  to  be  the 
area  most  affected  in  side  impact 
crashes,  the  agency  has  not  been  able  to 
confirm  whether  the  majority  of  injuries 
and  fatalities  occur  primarily  due  to 
direct  head  contact  with  the  vehicle 
interior  or  other  objects  in  the  vehicle, 
or  whether  these  injuries  and  fatalities 
are  a  result  of  non-contact,  inertial 
loadings  on  the  head  and  neck  structure. 
To  address  these  injuries  and  fatalities, 
the  agency  has  been  considering  two 
side  impact  performance  tests  for  child 
restraints.  The  agency  has  assumed  that 
child  restraints  that  perform 
satisfactorily  in  these  tests  [i.e.,  that 
meet  certain  performance  criteria)  when 
dynamically  tested  would  be  able  to 
reduce  the  likelihood  and/or  severity  of 
these  head  strikes  in  many  side  impacts. 

The  tests  are  modeled  after  the  test 
that  RTA  of  NSW.  Australia,  uses  today 
in  the  child  restraint  ratings  program  it 
administers,  and  are  similar  to  a 
proposal  issued  by  NHTSA  when 
dynamic  testing  of  child  restraints  was 
first  contemplated  (42  PR  7959;  March 
1.  1974).  Under  the  1974  NHTSA 
proposal,  a  90-degree  lateral  impact 
would  have  been  conducted  simulating 


a  20  mph  crash.  When  tested  in  this 
fashion,  each  child  restraint  would  have 
been  required  to  retain  the  test  dummy 
within  the  system,  limit  head  motion  to 
19  inches  in  each  lateral  direction 
measured  from  the  exterior  surface  of 
the  dummy's  head,  and  suffer  no  loss  of 
structural  integrity. ' 

a.  Should  Head  Excursion  Be  Limited  in 
a  20  mph  Dynamic  Test  ("No  Wall 
Test-)? 

We  have  been  considering  the  merits 
of  a  dynamic  test  requirement 
replicating  a  side  impact,  using  a  20 
mph  velocity  change  (Figiire  1  of  this 
preamble  depicts  the  pulse  we  are 
considering  for  the  20  mph  test).  This 
speed  is  consistent  with  the  speed  used 
by  RTA  of  NSW.  Australia,  in  its 
consumer  ratings  program  and  with  the 
1974  NHTSA  proposal.  We  envision 
tethering  the  child  restraint,  and 
orienting  it  at  90  degrees  to  the  direction 
of  sled  travel.  The  90-degree  orientation 
would  be  consistent  with  the  Euro 
NCAP  protocol  and  Australian  rating 
program. 

NHTSA  conducted  a  series  of  15 
HYGE  sled  tests  using  the  existing 
FMVSS  No.  213  seat  fixture  oriented  at 
both  90°  and  45°  relative  to  the  motion 
of  the  sled^buck.  The  matrix  of  tests  is 
shown  below. 


Table  1  .—Matrix  of  Side-Impact  Tests 


CRABI  12-month-old  rear-facing 


Hill  3-year-old  forward-facing 


Cosco  Triad 


45° 


90° 


Tethered  ... 
Untethered 


Century  STE 


Cosco  Triad 


Century  STE 


45° 


90° 


45° 


90° 


45° 


90° 


X 
X 


X 
X 


X 
X 


X 
X 


Twelve  of  the  tests  (all  of  the  above) 
were  conducted  using  a  ' :  sine  pulse. 
The  remaining  tests  were  selected 
repeats  from  the  above  matrix,  but  were 
conducted  using  the  existing  FMVSS 


No.  213  pulse.  All  of  these  tests  were 
conducted  at  a  test  velocity  of  32  km/ 
h  (20  mph)  and  a  peak  acceleration  of 
17  g's.  In  addition  to  the  amount  of 
dummy  head  excursion,  performances 


with  respect  to  other  injury  criteria  were 
recorded  and  are  summarized  in  the 
following  table: 


BILLING  CODE  4910-59-P 


-  Rpgulation  44.  Iniform  Provisions  Concerning 
the  .Approval  n!  Restraining  Devices  for  Child 
Occupants  of  PowerDrivi'ii  Vehicles  ("Child 
Restraint  Systems'). 

NHTS.^  subsequently  withdrew  the  proposal 
ritter  testing  a  number  of  restraints  at  a  speed  of  20 
mph  and  at  a  horizontal  angle  of  fiO  degrees  from 
the  liirection  of  the  test  platform  travel.  The 
research  found  that  for  outboard  seating  positions. 
onlv  one  of  those  restraints — one  that  required  a 
tether — could  meet  the  lateral  head  excursion  limits 
that  had  been  proposed  in  the  NPRM,  This  was  of 
(  on(  em  because  tethers  were  widely  unused  at  that 
time  Further,  the  agencv  found  that  some  restraints 


with  impact  shields,  which  performed  well  in 
frontal  crashes  and  which  were  rarely  misused, 
could  not  pass  the  lateral  test  even  ivhen  placed  in 
the  center  seating  position.  The  agency  decided  not 
to  pursue  lateral  testing  of  child  restraints  given  the 
cost  of  the  design  changes  that  would  have  been 
necessary  tc  meet  the  lateral  test,  the  problems  with 
misuse  of  tethers,  and  the  possible  price  sensitivity 
of  child  restraint  sales.  (43  FR  21470.  21474;  May 
18.  1978.) 

We  have  revisited  this  issue  in  light  of  several 
developments  in  recent  years.  Forward-facing  child 
restraints  are  now  subject  to  a  28-inch  head 
excursion  limit  that  results  in  most  of  them  having 


tethers.  Vehicles  are  now  required  to  have  user- 
readv  tether  anchorages  in  rear  seating  positions, 
along  with  standardized  child  restraint  anchorage 
systems,  as  part  of  the  requirements  of  Standard  No. 
225.  We  e.xpect  that  with  user-ready  anchorages  in 
vehicles,  and  with  most  new  child  restraints 
incorporating  tether  straps  in  order  to  meet  the 
more  stringent  head  excursion  requirement  of 
Standard  No.  213.  tethers  will  generally  be  used, 
and  thus  there  is  a  greater  likelihood  that 
counterraeasures  that  depend  on  tether  use  will  be 
effective 
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We  are  considering  a  test  that  would 
limit  head  excursion  such  that  no 


portion  of  the  head  of  the  dummv  could 
pass  through  a  vertu:dl  plane  that  is 
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parallel  to  the  longitudinal  plane  of  the 
test  seat  assembly,  and  measured 
relative  to  the  centerline  of  the  child 
restraint  anchorage  (LATCH)  bar  that  is 
furthest  from  the  simulated  impact 
(Point  Zl).  The  plane  would  be  508 
millimeters  (mm)  (20  inches)  from  Point 
Zl  in  the  direction  toward  the  side  of 
the  simulated  impact. 

The  508  mm  (20-inch)  limit  was  based 
on  the  location  of  the  LATCH  anchorage 
bars  and  the  distance  we  measured  from 
the  most  inboard  anchorage  bar  to  the 
side  door  structure  of  a  Pontiac  Grand 
Am  passenger  car.  The  Grand  Am  was 


used  because  it  was  readily  available 
and  was  thought  by  the  agency  to  be 
fairly  representative  of  an  average  size 
car  in  the  current  fleet.  (As  discussed 
later  in  this  document,  comments  are 
requested  on  the  representativeness  of 
the  vehicle.)  It  was  also  based  on  results 
from  two  90-degree  side  impact  sled 
tests  recently  conducted  by  the  agency 
using  a  3-vear-old-dummy  restrained  in 
forward-facing  LATCH  child  restraint 
svstems.  The  head  excursion  values  for 
the  dummy  in  these  tests  were  19  and 
20  inches.  [See  test  numbers  TRC  595 
and  TRC  596  in  Table  2,  supra.]  The  20- 


inch  limit  appeared  to  be  a  practicable 
and  reasonable  first  step  toward 
improving  child  restraint  performance 
in  side  impacts.  While  a  lower 
excursion  limit  might  have  greater 
potential  benefits  in  reducing  the 
likelihood  of  head  impacts  against 
vehicle  components  even  further,  not 
enough  was  known  about  the 
availability  and  efficacy  of  possible 
countermeasure  to  support  a  lower 
limit.  It  was  imknown  how 
manufacturers  would  be  able  to  meet  a 
lower  excursion  limit. 


Figure  1  -  Pulse  for  20  mph  Side  Impact  Sled  Test 


TRC595 


-0.02      0.00       0.02 


0.04       0.06       0.08       0.10 
Time  (Sec.) 


b.  Should  HICBe  Limited  in  a  15  mph 
Dynamic  Test  With  a  Rigid  Side 
Structure  ("Wall  Tesf'j? 

The  second  test  under  consideration 
also  involves  a  simulated  lateral  impact 
on  a  sled,  but  the  test  would  be 
conducted  at  15  mph.  NHTSA  settled  on 
a  15  mph  test  because  head  excursion 
sufficient  to  cause  contact  with  the 
vehicle  interior  was  found  to  occur  at 
this  speed.  We  also  chose  a  15  mph  test 
because  it  is  consistent  with  a  headform 
impact  test  used  in  Standard  No.  201, 
"Occupant  Protection  in  Interior 
Impact,"  and  in  Standard  No.  222, 


"School  Bus  Seating  and  Crash 
Protection,"  to  assess  the  energy- 
absorption  materials  used  to  provide 
head  protection  in  vehicle  interiors. 
Comments  are  requested  as  to  whether 
the  purposes  of  the  tests  in  each  of  those 
standards  are  sufficiently  similar  to  the 
purposes  in  this  case. 

In  this  test,  we  envision  the  use  of  a 
rigid  structiure  that  would  represent  the 
location  of  a  vehicle's  side  structure, 
positioned  508  mm  (20  inches)  from 
Point  Zl,  adjacent  to  the  child 


restraint.''  The  structure  would 
essentially  be  a  rigid,  flat  surface 
adjacent  to  the  seat  assembly,  extending 
from  the  seat  cushion  to  a  height  of 
approximately  762  mm  (30  inches).  The 
height  is  intended  to  be  high  enough  so 
that  if  the  dummy's  head  were  to 
contact  the  structure,  the  head  would 
contact  a  flat  surface,  and  not  an  edge 


*  Under  this  approach,  the  LATCH  anchorages 
would  be  moved  from  the  center  seating  position 
on  the  test  seat  assembly  to  an  outboard  seating 
position.  The  rigid  structure  would  be  attached  next 
to  the  seat  assembly  to  the  same  "floor"  structure 
to  which  the  seat  assembly  is  attached. 
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or  curve.  The  structure  would  extend 
forward  a  distance  of  approximately  3^ 
inches,  again,  to  ensure  that  head 
contact  would  only  be  with  a  flat 


surface.  The  structure  would  be 
unyielding,  and  would  not  bend  or  flex 
when  loaded.  It  would  be  covered  with 
an  aluminum  plate.  Figure  2  of  this 


preamble  depicLs  the  rigid  structure, 
aligned  with  the  seat  dsscmblv. 


Figure  2:  Seat  Assembly  with  Wall 
(Dimensions  in  Inches) 


-44  25 


0  50- 


38  00 


9  00 


1^900— ' 


In  this  test,  head  excursion  would  not 
be  measured  because  it  appears  that  the 
presence  of  the  rigid  structure  would 
make  it  unnecessary  to  do  so.  A  head 
excursion  limit  is  needed  when  the  test 
procedure  does  not  include  a  surface 
representing  the  vehicle  interior  that 
can  be  struck  during  the  test.  However, 
in  this  test  procedure,  there  would  be  a 
rigid  structure  that  could  be  struck  by 
the  dummy  directly  or  indirectly  while 
retained  in  the  child  restraint.  Limits  on 


head  and  chest  acceleration 
measurements  would  be  measured,  to 
ensure  that  if  the  structure  were  struck. 
the  forces  to  the  dummy's  head  and 
chest  would  not  be  excessive  Under 
this  approach,  other  injury  criteria 
limits  would  also  have  to  be  met,  such 
as  those  relating  to  neck  injury  and 
chest  deflection. 

The  15-mph  test  would  be  conducted 
with  the  sled  pulse  used  in  the  agency's 
side  impact  test  program,  (Figure  3  of 
this  preamble  depicts  the  pulse  we  are 


considering  for  this  te^t     THp  tes;  puise 
was  derived  from  the  crash  [;ulse'-  .it  '..h> 
Grand  .-Km  when  tested  under  .Stami^ird 
No    214  i49  CFR  5"!  214'  :\'eliH  ;tv  <.I  15 
mph  with  21g  peak  ac:celeratu)n  .  and  in 
the  side  impact  program  of  the  New  (  ai 
.Assessment  Program  (NC;,-\P    i21  niph 
with  a  26g  peak  acceleration 
Comments  are  requested  on  the- 
appropriateness  and  representativeness 
of  using  the  pulses  of  this  \ehic  le  ir. 
these  tests. 
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Figure  3  -  Pulse  for  15  mph  Side  Impact  Sled  Test 

TRC327 


-0.02      0.00       0.02 


0.04       0.06       0.08       0.10 
Time  (Sec.) 


0.12       0.14       0.16 


The  results  of  the  side  impact  tests  on      dummv  onlv.  are  presented  below  in 
the  Grand  Am  buck,  for  the  near-side  Table  3 

BILLING  CODE  4910-59-P 
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c.  Are  Both  Tests  Seeded? 

We  have  been  considering  the  merits 
of  having  child  restraints  be  subject  to 
both  the  20  mph  "no  wall"  and  the  15 
mph  "rigid  wall"  tests.  We  recognize 
that  the  tests  may  be  duplicative  to  an 
extent,  since  the  rigid  wall  of  the  15 
mph  test  would  be  positioned  at  the  20- 
inch  excursion  limit  of  the  20  mph  test. 
Comments  are  requested  concerning  the 
duplication,  and,  if  it  is  believed  that 
there  is  duphcation.  the  extent  of  the 
duplication.  Which  requirement  is 
better,  or  are  both  needed?  Should  we 
consider  proposing  to  subject  child 
restraints  to  a  second  test  requirement 
only  if  they  fail  the  first  test?  For 
instance,  if  a  rear-facing  restraint  were 
unable  to  meet  the  20-inch  excursion 
limit  of  the  20  mph  test,  we  could 
subject  it  to  hit  the  15  mph  rigid  wall 
test  and  require  that  the  injury  criteria 
be  met  (presumably  by  additional 
padding  and/or  reinforced  side 
structure).  If  it  met  those  criteria, 
perhaps  it  should  be  considered  to  have 
met  the  side  impact  protection 
requirements.  As  shown  in  this 
example,  an  advantage  to  the  15  mph 
test  over  the  20  mph  test  is  that  the 
former  allows  the  development  and 
assessment  of  a  broader  range  of 
countermeasures  for  child  protection. 
That  is,  while  the  20  mph  requirement 
focuses  on  better  retaining  the  child's 
head  and  torso,  the  15  mph  requirement 
could  allow  manufacturers  to 
incorporate  energy-absorption  designs 
into  the  child  restraint,  in  addition  to 
countermeasures  that  reduce  occupant 
excursion.  Comments  are  requested  on 
such  an  approach. 

rV.  Countermeasure  Development 

We  were  not  able  to  engage  in  any 
type  of  countermeasure  development 
within  the  time  constraints  set  by  the 
TREAD  Act  for  an  NPRM.  However, 
several  possible  approaches  were 
identified. 

a.  Countermeasures  That  Better  Retain 
and  Cushion  the  Child's  Head 

The  legislative  history  of  the  TREAD 
Act  indicated  an  interest  in 
incorporating  into  Standard  No.  213 
what  was  thought  to  be  superior 
European  side  impact  padding 
requirements.  ("Child  Passenger  Safety 
Act  of  2000,"  S.  2070,  February  10, 
2000).  NHTSA  reviewed  Regulation  44 
and  found  that  it  neither  prescribes  any 
side  impact  tests  for  the  evaluation  of 
child  restraints,  nor  requires  special 
designs  or  features  for  enhanced  side 
impact  protection,  such  as  deep  side 


structures,  or  "wings," "'  that  differ 
substantially  from  the  requirements  of 
Standard  No.  213. 

Notwithstanding  the  absence  of 
regulatory  provisions  addressing  this 
aspect  of  performance,  NHTSA 
evaluated  U.S.  and  European  child 
restraints  to  compare  their  performance 
in  a  dynamic  side  impact  simulation. 
The  agency  ran  two  series  of  sled  tests 
using  a  Pontiac  Grand  Am  passenger  car 
test  buck,  turned  90  degrees  to  the 
direction  of  impact.  The  agency  used 
sled  pulses  derived  from  the  crash 
pulses  of  the  Grand  Am  when  tested 
under  Standard  No.  214  (velocity  of  15 
mph  with  21g  peak  acceleration),  and 
the  side  impact  program  of  the  New  Car 
Assessment  Program  (NCAP)  (21  mph 
with  a  26g  peak  acceleration).  In  the 
first  series  of  tests  to  evaluate  the 
performance  of  current  U.S.  restraints. 
Hybrid  III  3-year-old  dummies  were 
positioned  in  the  outboard  rear  seating 
positions  in  child  restraints  that  were 
either  a  Cosco  Triad  or  Touriva,  or  a 
Fisher-Price  SafeEmbrace  or 
SafeEmbrace  II.  In  each  test,  one  child 
restraint  with  dummy  was  on  the  "near- 
side," i.e.,  same  side,  as  the  impact  and 
one  child  restraint  with  dummy  was  on 
the  "far-side."  In  each  test,  the  near-side 
dummy's  head  contacted  the  interior 
door  structure,  resulting  in  high  injury 
measures.  The  far-side  dummy  had 
minimal  interaction  with  the  vehicle 
interior,  the  near-side  dummy  or  with 
any  other  object. 

NHTSA  then  evaluated  the  side 
impact  protection  capability  of  child 
restraint  systems  that  were  certified  to 
Regulation  44  (seats  manufactured  to 
European  regulations  by  Britax  and  by 
Century).  NHTSA  obtained  six  child 
restraints,  three  each  of  the  Britax  King 
and  the  Century  Accel.  Visual  review  of 
the  European  seats  prior  to  testing  did 
not  reveal  significant  differences  in  the 
padding  or  size  of  the  "wings"  between 
the  Regulation  44  and  the  Standard  No. 
213  seats.  Because  no  instrumented  side 
impact  dummy  was  available  for  use, 
the  agency  utilized  instrumented  Hybrid 
III  3-year-old  dummies,  and  focused  its 
evaluation  of  the  restraints  primarily  on 
the  kinematic  response  of  the  dummies. 
During  these  tests,  one  Hybrid  III  3-year- 


^  The  only  requirements  for  "wings"  in  the  E.C.E. 
Regulation  44  apply  to  rear-facing  child  restraints. 
These  restraints  must  have  side  wings  with  a  depth 
of  minimum  90  mm  measured  from  the  median  of 
the  surface  of  the  backrest.  These  side  wings  start 
at  the  horizontal  plan  passing  through  point  "A" 
and  continue  to  the  top  of  the  seat  back.  Starting 
from  a  point  90  mm  below  the  top  of  the  seat  back, 
the  depth  of  the  "iide  wing  may  be  gradually 
reduced.  Child  restraints  meeting  these 
requirements  do  not  appear  substantially  different 
in  design  than  convertible  restraints  manufactured 
to  Standard  No.  213. 


old  dummy  was  positioned  near-side  to 
the  impact.  Test  results  indicated  that 
the  performance  of  the  European 
restraint  systems  was  not  significantly 
different  from  that  of  the  U.S.  child 
restraints.  That  is,  in  each  case,  the 
near-side  test  dummy's  head  went  out 
around  the  side  of  the  child  restraint 
and  impacted  the  door  frame  of  the  sled 
buck.  The  side  wings  on  the  European 
restraint  did  not  contain  the  head  of  the 
dummy  any  better  than  the  U.S. 
restraints  we  tested.  (The  results  are 
discussed  in  detail  in  a  paper  entitled, 
"Comparison  of  European  and  U.S. 
Child  Restraints  in  Lateral  Grand  Am 
Sled  Tests,"  a  copy  of  which  is  in  the 
docket.) 

This  finding  of  no  difference  in 
performance  between  European  and 
U.S.  child  restraints  was  relevant  to 
determining  the  level  of  performance  of 
current  child  restraint  designs,  but  does 
not  address  the  extent  of  the 
manufacturers'  capabilities  to  improve 
designs  to  provide  better  protection  for 
a  child's  head  in  a  side  impact.  In  a 
study  that  evaluated  rearward-facing 
child  restraints  in  lateral  impacts, 
researchers  conducting  side  impact 
testing  of  prototype  child  restraints 
found  that  "side  protection  can  be 
increased  by  fairly  simple  methods,"  ^ 
for  example,  by  providing  a  reinforced 
side  structure  that  distributes  local 
loads,  energy  absorbing  materials  and  a 
modified  head  area  that  prevents  the 
head  from  rotating  out  of  the  confines  of 
the  child  restraint.  Researchers  who 
modified  a  child  restraint  to  incorporate 
these  features  found  that  the  restraint 
was  able  to  retain  the  head  of  a  3-year- 
old  test  dummy  in  a  lateral  50-kilometer 
per  hour  (km/h)  dynamic  test.  Id. 
Researchers  from  the  RTA  of  NSW, 
Australia,  found  head  strikes  could  be 
prevented  in  90-degree  tests  depending, 
in  part,  on  the  depth  of  the  side  wings. ^ 
This  research,  indicates  that 
countermeasure  work  could  be 
promising.  However,  because  NHTSA 
has  not  been  able  to  satisfactorily 
consider  emd  evaluate  possible 
countermeasures  for  side  impact 
protection,  we  have  decided  against 
proceeding  with  an  NPRM  at  this  time. 

NHTSA  will  be  undertaking  a 
research  plan  later  in  2002  to  evaluate 
possible  countermeasures  that  may 


»  Kamren  et  al..  "Side  Protection  and  Child 
Restraints — Accident  Data  and  Laboratory  Test 
Including  New  Test  Methods."  13th  International 
Technical  Conference  of  Experimental  Safety 
Vehicles.  November  4-7,  1991,  Paris.  France. 

"  Kelly  et  al..  "Child  Restraint  Performance  in 
Side  Impacts  With  and  Without  Top  Tethers  and 
With  and  Without  Rigid  Attachment  (CANFIX),  ' 
1995  International  IRCOBl  Conference  on  the 
Biomechanics  of  Impact,  September  13-16,  1995, 
Brunnen,  Switzerland. 
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enable  rear-facing  infant  seats  to  better 
retain  the  child's  head  in  a  side  impact. 
The  agency  hopes  to  assess  whether 
potential  countermeasures  such  as 
increased  padding  and/or  depth  of  the 
side  wings  on  these  restraints  could 
have  a  positive  effect  in  limiting  the 
head  excursion  of  a  restrained  dummy. 
The  results  of  this  research  will  help 
shape  the  agency's  future  work  on  side 
impact  protection. 

b.  Countermeasures  That  Keep  the  Child 
Restraint  From  Moving  Laterally  in  a 
Side  Impact 

Another  countermeasure  that  might 
provide  side  impact  benefits  is  one  that 
keeps  the  child  restraint  from  moving 
laterally  in  the  side  impact,  such  as  the 
use  of  rigid  instead  of  flexible  means  for 
attaching  a  child  restraint  to  the 
Standard  No.  225  LATCH  system.  RTA 
of  NSW,  Australia,  conducted  dynamic 
side  impact  sled  tests  and  found  that  a 
child  restraint  with  rigid  means  of  being 
attached  to  a  LATCH  system 
outperformed  a  child  restraint 
restrained  by  a  flexible  attachment 
system  and  a  lap  belt  plus  tether  system. 
Kelly  et  al.,  "Comparative  Side  Impact 
Testing  of  Child  Restraint  Anchorage 
Systems,  "  Special  Report  96/100.  March 
1997."  The  side  impact  tests  were 
conducted  in  accordance  with 
Australian  Standard  (AS)  3691.1.  except 
for  the  addition  of  a  simulated  door 
structure,  replicating  a  rear  door  of  a 
large  sedan,  adjacent  to  the  test  seat. 
Testing  was  conducted  at  32  km/hr  and 
14  g,  with  the  test  seat  mounted  at  both 
90  degrees  and  45  degrees  to  the 
direction  of  sled  travel.  The  lower 
anchorage  points  for  the  CAUSFIX 
(LATCH)  system  were  positioned  280 
mm  (11  inches)  apart  on  the  test  seat 
structure,  with  the  inboard  anchorage 
approximately  610  mm  (24  inches)  from 
the  inner  surface  of  the  door.  An 
instrumented  9-month-old  dummy  was 
used  in  all  the  tests. 

RTA  found  that,  for  forward-facing 
seats,  only  the  rigid-to-rigid  CAUSFIX 
(LATCH)  attachment  system  was  able  to 
prevent  contact  between  either  the 
dummy's  head  or  the  child  restraint  and 
the  door  structure  in  the  90-degree  test. 
RTA  stated  that  head  contact  with  the 
door  was  evident  in  the  test  involving 
the  flexible  attachment  system,  largely 
due  to  the  restraint's  rotating  towards 


»(RT.^  refers  to  the  L.'KTCH  system  as  the 
CAUSFIX  svstem.  because  "L,'\T(:H'  was  a  term 
developed  subsequent  to  the  RT,\  study,  primarily 
bv  U.S.  manufactures  and  retailers  for  a  U.S. 
audience.  Further,  at  the  time  of  the  RT.-\  study,  the 
rigid  lower  bars  and  top  tether  anchorage  design  of 
L.ATCH  was  then  under  development  by  Canada 
and  Australia.) 


the  door  at  the  end  of  its  sideway 
movement. 

.•\s  a  consequence,  the  dummy's  head 
moved  forward  relative  to  the  CRS  [child 
restraint  system]  and  contacted  the  front 
portion  of  the  side-wing,  in  turn,  the  side- 
wing  deflec  ted  and  allowed  the  head  to  roll 
around  its  front  edge,  as  the  CRS  rebounded 
from  the  door.  The  HlC  values 
shown   *    *   *   indicate  only  light  head 
contact  with  the  door.  In  contrast,  the 
CAUSFIX  system  did  not  allow 
rotation*   *   *   *  The  CAUSFIX  concept 
offered  better  head  protection  compared  to 
the  conventional  seat  belt/top  tether  systems. 
[Id.,  page  5.) 

Comments  are  requested  on  these 
findings.  In  1999,  NHTSA  required  the 
LATCH  (or  CAUSFIX)  system  to  be 
installed  on  new  passenger  vehicles  (54 
FR  10786:  March  5.  1999)  NHTSA 
required  child  restraints  to  be  equipped 
with  attachments  that  connect  to  the 
vehicle  LATCH  system  beginning  in 
2002.  but  allowed  manufacturers  to 
decide  what  type  of  connecters  to  use 
on  their  child  restraints.  The  agency  did 
not  require  that  rigid  connectors  be  used 
because,  among  other  reasons,  we 
lacked  data  to  confirm  whether  use  of 
rigid  attachments  on  a  child  restraint 
would  produce  the  side  impact  benefits 
reported  by  RTA.  There  was  also  a 
concern  that  rigid  connectors  would 
raise  the  price  of  child  restraints 
inordinately.  (Rigid  connectors  are 
estimated  to  add  about  S25  to  the  price 
of  a  child  restraint.)  Without  evidence  of 
a  clear  benefit  in  having  rigid 
attachments,  and  in  view  of  the 
potential  price  of  child  restraints  with 
rigid  attachment  systems  and  the 
leadtime  necessary  for  their 
development.  NHTSA  decided  against 
mandating  that  type  of  connector.''  In 
the  event  that  the  rigid  attachment 
system  with  top  tether  is  capable  of 
preventing  the  dummy's  head  from 
striking  the  side  of  the  vehicle,  how 
should  the  agency  balance  that 
capability  against  the  impact  of  possible 
cost  increases  on  the  use  of  child 
restraints  in  deciding  whether  to 
propose  mandating  a  performance 
requirement  that  can  be  met  only  by 
rigid  attachments  at  this  time? 

Another  possible  countermeasure  that 
the  agency  considered  to  prevent 
movement  of  the  child  restraint  toward 
the  vehicle  side  structure  is  tethering 
the  bottom  of  a  child  restraint  to  the 
vehicle  floor.  Comments  are  requested 
on  the  effectiveness  of  this  approach. 
Consumer  acceptability  of  this  approach 
is  not  known  at  this  time. 


c.  Countermeasures  That  Reduce  the 
Local  Stiffness  of  Vehicle  Components 
Areas  Where  Children  Are  Most  Likelv 
To  Hit  Their  Heads 

It  may  be  that  the  best  way  of 
developing  countermeasures  that  would 
be  effective  in  protecting  children  in 
child  restraints  on  the  near  side  of  a  side 
impact  would  be  to  consider  the  child 
restraint  and  the  vehicle  as  parts  of  a 
single  system.  Standard  No.  201  is 
intended  to  provide  impact  protection 
in  various  crash  modes,  including  side 
impact  crashes,  while  Standard  No.  214 
focuses  on  side  impact  crashes. 
Standard  No.  201,  Occupant  Protection 
in  Interior  Impact  (49  CFR  571  201), 
requires  passenger  vehicles  to  provide 
protection  when  an  occupant's  head 
strikes  certain  portions  oi  target 
romponents.  such  as  pillars,  side  rails, 
headers,  and  the  roof.  The  components 
are  subjected  to  in-vehicle  component 
tests  with  a  headform,  and  must  limit 
HIC  tu  1000.  The  standard  could  be 
expanded  to  apply  to  the  areas  of  the 
vehicle  interior  that  are  identified  as 
likely  to  be  struck  by  a  child's  head  in 
a  side  impact  crash.  However,  our  data 
files  do  not  clearly  identify-  where  head 
strikes  are  occurring  in  vehicles  Since 
significant  work  would  have  to  be  done 
to  identif\'  the  appropriate  target  areas 
and  assess  suitable  countermeasures. 
this  approach  was  not  considered 
responsive  to  the  TREAD  Act.  given  its 
time  limitations. 

Another  potential  countermeasure  to 
reduce  the  local  stiffness  of  vehicle  side 
structures  would  be  side  impact  air  bags 
(SIABs)  The  agency  has  done 
considerable  research  on  SIABs.'"  A 
crucial  part  of  the  agency's  current 
research  concerns  their  effectiveness, 
cost,  and  any  possible  harmful  effects 
for  in-position  and  out-of-position 
occupants.  Despite  the  agency's  research 
to  date  on  SIABs.  the  agency  did  not 
consider  SIABs  as  a  countermeasure 
because  of  the  time  limitations  of 
TREAD,  However,  comments  on  the 
potential  effectiveness  of  this  approach 
and  suggestions  on  specific  target 
locations  are  requested. 

V'l,  Specific  Issues  on  Side  Impact  on 
Which  Comments  .\re  Requested 

There  are  a  number  of  issues  on 
which  comments  would  be  helpful  in 
shaping  NHTSA's  decision  in  this 
rulemaking. 


'^.■\t  present,  we  are  not  aware  of  any  child 
restraint  system  that  has  rigid  attachments  that  is 
available  in  the  U.S. 


'"Prasad  et  al.,  "Evaluation  of  Injury  Risk,  from 
Side  Impact  .\ir  Bags."  17th  International  Technical 
Conference  on  the  Enhanced  Safetv  of  Vehicles, 
June  4-7.  2001.  Amsterdam.  Netherlands.  This 
paper  describes  NHTSA  s  program  for  evaluation  of 
side  air  bag  systems  for  out-of-position  occupants 
and  provides  a  status  report  on  the  current  research 
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a.  Crash  Characteristics 

The  agency  has  been  hampered  by  a 
lack  of  specific  accident  data  on 
children  in  side  impact  crashes.  There 
are  few  available  data  on  how  children 
are  being  injured  and  killed  in  side 
impacts  [e.g..  to  what  degree  injuries  are 
caused  by  intrusion  of  an  impacting 
vehicle  or  other  object).  Using  1999 
PARS  data.  55  percent  of  the  91 
children  between  the  ages  of  0  and  12 
that  were  killed  in  side  impact  crashes 
while  restrained  in  child  restraints  were 
seated  on  the  side  nearest  to  the  crash, 
with  the  remaining  fatal  injuries  evenly 
distributed  in  middle  and  far-side 
seating  positions.  Is  there  any  evidence 
that  injuries  and  fatalities  occur  more 
often  in  compartment  impacts  than  in 
non-compartment  impacts?  Is  there 
additional  information  available  to 
distinguish  the  contact  location  (vehicle 
or  child  restraint  system)  causing  the 
most  severe  injury(ies)? 

b.  Child  Injury  Mechanisms 

Given  the  agency's  limited 
information  regarding  the  side  impact 
crash  characteristics,  it  is  similarly 
difficult  to  identify  the  specific  injury 
mechanisms  in  children  in  these 
crashes.  NHTSA  researchers  have 
opined  that  in  the  absence  of  autopsies, 
neck  injuries  may  sometimes  occur  but 
be  recorded  as  head  injuries.  What 
evidence  is  there  that  neck  injuries  may 
occur  to  CRS  occupants  in  side  impact 
crashes?  What  head  injury  mechanisms 
occur?  Are  they  focal  point  injuries  due 
to  direct  contact,  or  do  they  tend  to  be 
diffuse  injuries  resulting  from  inertial 
loadings?  Are  there  other  serious  and 
fatal  injury  mechanisms  occurring  to 
children  in  side  impact  collisions  when 
they  are  restrained  in  a  CRS? 

c.  Test  Procedures 

1.  Are  the  Approaches  Reasonable? 

We  request  comments  on  all  aspects 
of  the  test  procedures,  including  general 
methodology;  sled  test  orientation;  test 
speed  and  pulse;  and  positioning  of  the 
rigid  structure  (Wall  Test).  Should 
LATCH  be  the  sole  means  of  attaching 
a  child  restraint  for  the  purposes  of 
testing?  (Currently,  the  LATCH 
anchorages  are  in  the  center  seating 
position  on  the  standard  seat  assembly 
described  in  Standard  No.  213.  We 
would  consider  moving  the  LATCH 
anchorages  to  an  outboard  seating 
position.)  All  passenger  vehicles 
manufactured  on  or  after  September  1. 
2002  will  be  equipped  with  LATCH 
systems,  and  all  child  restraints 
manufactured  on  or  after  September  1, 
2002  will  have  components  that  attach 
to  the  LATCH  anchors  in  vehicles. 


However,  it  will  be  years  before  the 
LATCH-equipped  vehicles  replace  the 
vehicles  on  the  road  today.  Given  these 
considerations,  comments  are  requested 
on  whether  child  restraints  should  also 
be  required  to  meet  the  side  impact 
performance  requirements  when 
attached  to  the  standard  seat  assembly 
bv  a  lap  and  shoulder  belt  (and  top 
tether).  What  practicability  problems,  if 
any.  would  be  associated  with  achieving 
compliance  while  using  the  latter  type 
of  attachment? 

Comments  are  requested  from 
manufacturers  and  researchers  as  to 
how  they  have  sought  to  better  protect 
children  in  side  impacts.  To  what  extent 
have  manufacturers  considered  side 
impact  protection  in  designing  child 
restraints  and  vehicles?  What  measures 
have  been  used  thus  far  in  child 
restraint  and  vehicle  designs  to  improve 
side  impact  performance  to  children? 

2.  ISO 

The  International  Organization  for 
Standardization  (ISO)  has  embarked  on 
what  has  become  a  comprehensive, 
long-term  endeavor  to  develop  a 
dynamic  side  impact  test  procedure," 
NHTSA  has  been  monitoring  that 
undertaking.  Currently,  the  Working 
Group  has  developed  a  draft  side  impact 
test  method  that  addresses  "near  side" 
impact  conditions.  A  copy  of  the  draft 
test  method  has  been  placed  in  the 
docket.  The  Working  Group  will  address 
non-struck  side  test  requirements  at  a 
later  date.  The  draft  standard  has  been 
developed  through  consideration  of  a 
progression  of  tests  from  full-scale 
vehicle  impacts  to  a  sled  with  a  hinged 
door.  In  the  latter  procedure,  the 
intruding  door  is  represented  by  a 
pivoted  door  structure  that  is  rotated  in 
relation  to  the  test  seat,  at  a  relative 
velocity  within  a  band  of  velocities 
measured  in  full-scale  tests.  The 
movement  represents  the  deformation  of 
the  door  inner  panel  relative  to  the  rear 
seat  structure. 

During  a  side  impact  collision,  the 
compartment  undergoes  a  lateral 


"The  International  Organization  for 
Standardization  working  group  ISO  TC22/SC12/ 
WGl,  "Child  Restraint  Systems."  has  declared  that 
the  risk  of  side  impacts  to  children  in  cars  is  an 
important  working  item,  and  established  an  ad-hoc 
group  in  1993  to  analyze  this  area.  The  ad-hoc 
group  noted  that.  "From  different  accident  research 
units,  it  was  reported  that  critical  or  fatal  injuries 
of  child  restraint-protected  children  in  side 
collisions  show  about  the  same  importance  as  in 
frontal  collisions."  Therefore,  the  ISO  working 
group  noted  that  there  is  an  interest  in  evaluating 
the  risk  of  injuries  to  children  in  side  impacts  and 
in  analyzing  the  side  impact  performance  of  child 
restraint  systems.  The  ISO  working  group  was  given 
the  task  of  developing  an  international  standard  of 
uniform  test  criteria  for  such  evaluation.  This  work 
remains  ongoing  at  this  time. 


acceleration  and  velocity  change  of  the 
chassis.  Furthermore,  if  a  compartment 
strike  occurs,  the  struck  side  of  that 
vehicle  may  intrude  rapidly  into  the 
passenger  compartment,  impacting 
occupants  seated  on  the  struck  side 
adjacent  to  the  impact.  With  respect  to 
a  child  restraint,  the  chassis  acceleration 
affects  the  reaction  of  the  anchorages 
and  the  inertial  displacement  of  the 
child  restraint  system,  while  the  side 
intrusion  affects  the  direct  loading  on 
the  child  restraint  system. 

This  complex  interaction  cannot  be 
replicated  entirely  in  a  simple  sled  test 
procedure.  For  the  draft  ISO  test 
procedure,  the  chassis  acceleration  and 
door  intrusion  have  been  specified 
independently.  The  chassis  acceleration 
is  reproduced  by  the  sled  deceleration. 
The  door  intrusion  is  simulated  by  the 
motion  of  a  hinged  door  mounted  on  the 
sled.  An  alternative  method  using  a 
non-hinged  door  has  also  been 
evaluated.  For  the  evaluation  of  the 
performance  of  a  child  restraint  system 
on  the  non-struck  side,  only  the  chassis 
(sled)  acceleration  is  relevant. 
The  ISO  Working  Group  has 
recognized  that,  although  a  test  method 
and  installation  procedure  has  been 
developed,  there  are  no  dummies 
available  at  the  present  time  whose 
construction  is  designed  for  side  impact 
vahdation.  Accordingly,  the  Working 
Group  will  conduct  method  validation 
tests  using  dummies  recognized  as  being 
of  limited  capability  until  new  dummies 
are  available.  Such  validation  will  be 
conducted  in  Europe  using  modified  P 
series  dummies. 

The  ISO  working  group's  draft  side 
impact  test  method  has  been  circulated 
within  the  group  for  review  and 
comment.  However,  given  the  lack  of  an 
approved  test  device,  and  corresponding 
injury  criteria,  a  final  version  of  an  ISO 
test  procedure  is  not  expected  in  the 
near  future.  The  level  and  amount  of 
effort  needed  to  further  develop  and 
validate  the  ISO  side  impact  test 
procedure  far  exceeds  what  can  be 
accomplished  within  the  time 
constraints  of  the  TREAD  Act.  It  is  not 
known  when  ISO  will  adopt  the  draft 
standard  for  a  dynamic  side  impact  test 
procedure. 

Comments  are  requested  on  whether 
the  ISO  procedure  would  be  appropriate 
for  Standard  No.  213.  Should  NHTSA 
wait  for  ISO  to  finalize  it  before 
proceeding  with  a  proposal  for  side 
impact  protection? 

d.  Performance  Requirements 

We  are  contemplating  side  impact 
requirements  that  would  generally 
consist  of  the  same  limits  on  injury 
criteria  as  those  proposed  in  the  NPRM 
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published  today  for  inclusion  in 
Standard  No.  213  for  the  frontal  impact 
test.  We  would  limit  the  forces  that  are 
imposed  on  a  dummy's  head  in  the  side 
impact  tests  by  specifying  the  head 
injury  criteria  (HIC)  proposed  in  the 
pending  NPRM  on  this  subject 
(HIC I  ",5 70,  when  testing  with  the  3-year- 
old  dummy,  and  HICuSQO.  when  testing 
with  the  CRABI  12-month-old).  The 
purpose  of  the  HIC  limits  in  the  No  Wall 
and  Wall  Tests  would  be  to  ensure  that 
(a)  the  dummy's  head  would  be  retained 
within  the  child  restraint  and  (b)  the 
child  restraint  structure  surrounding  the 
head  would  not  transfer  hcinnful  loads 
from  restraint-to-door  impacts  to  the 
child,  or  would  not  contain  stiff 
components. 

We  are  considering  the  merits  of  using 
the  same  neck  injury-  criteria  in  the  side 
impact  tests  that  are  being  proposed  for 
frontal  compliance  tests  of  child 
restraints.  Results  from  the  limited 
testing  that  we  have  conducted  show 
that,  although  difficult,  existing  child 
restraint  designs  may  meet  the  specified 
neck  injury  parameters.  Comments  are 
requested  on  whether  reducing  head 
excursions  could  result  in  increased 
neck  loading.  Comments  are  also  sought 
on  the  ability  of  deep  wings  to  reduce 
injury.  Would  the  enlarged  side 
structure  sufficiently  retain  the  head 
within  the  shell  of  the  child  restraint 
system?  If  not,  under  what  impact 
conditions  might  the  head  not  be 
retained?  In  those  cases  in  which  the 
head  would  not  be  retained,  would 
there  be  any  potential  for  increased  neck 
injury  due  to  side  wings? 

We  are  considering  a  head  excursion 
limit  of  508  mm  (20  inches)  from  the 
centerline  of  the  child  resticiint 
anchorage  (LATCH)  bar  that  is  furthest 
from  the  simulated  impact  (Point  Zl). 
The  508  mm  (20-inch)  limit  was  based, 
in  part,  on  the  location  of  the  LATCH 
anchorage  bars  and  the  distance  we 
measured  from  the  most  inboard 
anchorage  bar  to  the  side  door  structure 
of  a  Pontiac  Grand  Am  passenger  car. 
Comments  are  requested  on  the 
reasonableness  of  basing  the  limit  on  the 
Grand  Am  interior.  How  representative 
is  the  Grand  Am  of  passenger  vehicles? 
Would  the  distance  in  smaller  vehicles 
be  significantly  less?  Would  the  20-inch 
limit  be  sufficient  to  provide  safety  in 
vehicles  with  a  smaller  interior  than  the 
Grand  Am  (smaller  distance  between 
LATCH  anchorage  bar  to  the  side  door 
structure)?  The  20-inch  limit  was  also 
based  on  the  results  from  two  90-degree 
side  impact  sled  tests  using  a  3-year-old- 
dummy  restrained  in  forward-facing 
LATCH  child  restraint  systems.  The 
head  excursion  values  for  the  dummy  in 
these  tests  were  19  and  20  inches. 


Comments  are  requested  on  the 
practicability  of  a  head  excursion 
requirement  less  than  20  inches.  Is  there 
a  practicable  way  of  meeting  a  more 
stringent  head  excursion  requirement  in 
vehicles  smaller  than  the  Grand  Am? 
Should  a  head  excursion  limit  also  be 
based  on  the  potential  for  side  structure 
intrusion  in  a  side  impact?  Intruding 
side  structure  would  reduce  the  amount 
of  available  space  in  a  side  impact. 
Comments  are  requested  on  how 
intrusion  should  be  accounted  for  in 
setting  an  excursion  limit  and  the 
practicability  of  meeting  such  a  limit. 

e.  Test  Dummies 

VVe  are  considering  the  use  of  the 
CRABI  and  Hybrid  III  3-year-old 
dummies  to  test  child  restraints.  We  are 
mindful  that  there  is  some  question 
whether  these  dummies  are  appropriate 
for  use  in  side  impact  testing.  The 
Hybrid  III  3-year-old  has  a  shoulder  and 
torso  that  are  stiffer  than  the  human's  in 
the  lateral  direction,  and  probably 
would  not  fully  replicate  a  child's 
kinematics  in  a  side  impact.  The  agency 
and  the  biomechanical  community  are 
developing  more  advanced  side  impact 
dummies,  such  as  the  Q  series  3-year- 
old  (Q3)  test  dummy,  which  is  the 
product  of  a  European  dummy 
manufacturer.  However,  the  Q3  dummy 
has  yet  to  show  whether  it  will  prove  to 
be  suitable  for  lateral  child  restraint 
testing. 

We  have  also  conducted  preliminary 
evaluations  of  prototype  neck  designs 
with  side  impact  capabilities  for  the 
Hybrid  III  3-year-old  dummy.  During 
the  limited  series  of  side  impact  tests 
conducted  by  the  agency  at  the  Vehicle 
Research  and  Test  Center  (VRTC).  the 
dummy  appeared  to  rotate  toward  the 
point  of  impact  in  each  case  to  yield  a 
generally  frontal  kinematic  response. 
The  shoulder  structure  for  adults — and 
its  relevance  to  kinematic  response — is 
not  currently  fully  understood  by  the 
biomechanical  community,  let  alone  the 
shoulder  structure  for  a  child.  Yet,  given 
the  initial  forward  rotation  of  the  Hybrid 
III  3-year-old  dummy  in  a  lateral  test,  it 
is  possible  that  the  shoulder  would  have 
little  influence  on  the  overall  kinematic 
response  of  the  Hybrid  III  3-year-old 
dummy  in  the  side  impact  tests  under 
consideration.  Comments  are  requested 
on  whether  the  existing  Hybrid  III  3- 
year-old  is  the  best  available  dummy 
and  sufficient  for  use  in  side  impact 
testing.  Has  any  dynamic  side  impact 
testing  been  performed  with  the  CRABI. 
Hybrid  III,  Q-  or  P-series  dummies? 
What  problems,  if  any,  have  been 
experienced  in  testing  with  the  P-series 
European  dummy?  What  is  the 
suitability  of  the  P-series  dummy 


relative  to  the  Hybrid  III  and  Q-series 
dummies'' 

/.  Design  Restriction 

Comments  are  also  requested  on  the 
appropriateness  of  proposing  to  amend 
Standard  No.  213  to  specify  a  particular 
design  for  child  restraints,  instead  of  a 
dynamic  test  requirement.  For  example, 
should  S5. 2. 2. 1(b)  mandate  side  wings 
on  child  restraints  and  increase  the 
height  of  the  wings  above  the  current 
requirement?  VVe  recognize  that  that 
approach  would  be  more  design 
restrictive  and  would  not  allow 
manufacturers  the  leeway  to  develop 
alternative  designs  that  might  better 
enhance  safety  and  public  acceptability. 
Would  it  be  unnecessarily  design 
restrictive''  Further,  at  this  point,  we  do 
not  know  how  high  the  wings  would 
need  to  be  to  retain  the  head  in  a 
dynamic  environment.  How  high  would 
they  need  to  be' 

Comments  are  also  requested  on 
whether,  in  lieu  of  a  dynamic  test 
requirement,  we  should  propose 
specifying  the  type  and  amount  of 
improved  energy -absorbing  material  that 
should  be  used  around  the  head  area  of 
the  restrained  child.  What  type  of 
material  should  be  specified''  Would 
that  approach  be  unnecessarily  design 
restrictive'  Would  the  addition  of 
padding  increase  neck  injuries  by 
allowing  pocketing  of  the  head  and 
thereby  generating  increased  neck 
loads? 

g.  Consumer  Acceptance 

Comments  are  requested  on  the 
reduced  ease  of  use  of  restraints  that 
would  have  deep  side  wings.  Deep  side 
wings  may  make  it  somewhat  more 
difficult  to  place  a  child  in  the  restraint, 
especially  an  infant.  Would  the  larger 
side  structure  make  it  significantly 
harder  for  parents  to  move  children 
(especially  infants)  in  and  out  of  the 
restraint,  or  make  it  significantly  more 
difficult  to  install  the  restraint  in  the 
vehicle?  Would  the  larger  side  structure 
substantially  reduce  the  ability  of 
restrained  children  to  see  out  of  the 
restraint?  Would  increased 
inconvenience  or  lack  of  visibility  lead 
to  any  significantly  reduced  use  of  the 
restraint?  Are  there  advanced  materials 
that  could  overcome  these  problems? 

Comments  are  also  requested  on 
consumers'  sensitivity  to  changes  in  the 
price  of  restraints.  Is  consumer  demand 
sufficiently  sensitive  to  new  child 
restraint  prices  such  that  an  increase  in 
the  price  of  a  child  restraint  could  lead 
to  a  decrease  in  demand  for  child 
restraints,  notwithstanding  that  each  of 
the  States  and  the  District  of  Columbia 
require  the  use  of  child  restraints  in 
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motor  vehicles?  If  so.  could  the  resulting 
changes  in  child  restraint  usage  partially 
or  totally  offset  the  benefits  of  a  side 
impact  protection  rule?  Would  higher 
prices  lead  consumers  generally  to 
decide  to  use  older  model  child 
restraints  instead  of  purchasing  new 
models?  Would  a  cost  increase  result  in 
fewer  restraints  being  purchased  for 
giveaway  and  leaner  programs? 

h.  Potentially  Affected  Child  Restraints 

As  to  the  possible  application  of  the 
side  impact  protection  requirements,  we 
are  considering  only  restraints 
recommended  for  children  up  to  40  lb. 
Comments  are  requested  as  to  whether 
tethered  convertible  restraints  with 
impact  shields  could  meet  side  impact 
performance  requirements. 

Comments  are  also  requested  on 
applying  side  impact  requirements  to 
booster  seats.  Booster  seats,  as  currently 
designed,  are  unlikely  to  be  able  to  meet 
the  requirements  under  consideration 
because,  to  fit  older  children,  they 
typically  have  little  or  no  side  structure. 
(Side  structiu-e  modification  is  one  of 
the  ways  we  anticipate  manufacturers 
would  be  able  to  meet  a  side  impact  test 
requirement.)  Booster  seats  also  are  not 
subject  to  the  requirement  in  Standard 
No.  213  that  makes  it  necessary  for  child 
restraints  to  have  a  tether,  since  they  do 
not  pose  the  same  problems  of 
compatibility  with  the  vehicle  as  do  the 
restraints  for  younger  children,  which 
have  to  be  installed  by  the  vehicle  belt 
system.  Yet,  older  children  could 
benefit  from  improved  side  impact 
protection.  A  tether  could  be  added 
relatively  easily,  but  side  structure 
might  cause  the  restraints  to  be  too  large 
and  bulky  for  use.  Further,  S5.4.3.2  of 
FMVSS  No.  213  effectively  limits  the 
mass  of  cxurent  booster  seats  to  4.4  kg. 
Addition  of  a  side  structure  would 
likely  cause  most  existing  booster 
designs  to  exceed  this  limit.  There  are 
a  number  of  combination  toddler/belt- 
positioning  booster  seats  on  the  market. 
When  used  with  younger  children,  these 
restraints  have  a  full  harness  system  for 
the  child  and  attach  to  the  vehicle  seat 
by  way  of  the  vehicle's  belt  system  or 
LATCH  system.  When  the  child  grows 
to  a  certain  size  (typically  over  40  lb), 
parents  are  instructed  to  remove  the 
harness  and  to  use  the  child  restraint 
system  as  a  belt-positioning  booster. 
Because  these  restraints  are  used  as 
booster  seats  when  the  child  is  over  40 
lb,  and  since  side  structure  on  this  type 
of  restraint  could  impede  its  use  as  a 
booster  seat,  should  these  seats  be 
excluded  from  a  proposed  side  impact 
requirement?  Should  booster  seat 
occupants  rely  on  the  vehicle  structure 
for  side  impact  protection,  as  do  adiilt 


occupants?  How  could  side  impact 
protection  best  be  improved  for  children 
in  booster  seats? 

/.  Potential  Cost 

At  this  time,  the  agency  has 
insufficient  information  about  the 
particular  methods  of  compliance 
("countermeasures")  and  their  costs. 
The  agency  is  uncertain  what 
countermeasures  manufacturers  might 
use  to  meet  the  possible  side  impact 
requirements  under  consideration. 

The  estimated  costs  to  comply  with 
the  contemplated  side  impact 
requirements  vary,  depending  on  the 
countermeasiue  used.  For  some  infant 
restraints,  the  addition  of  one-inch  thick 
padding  could  be  sufficient  to  meet  the 
requirements  (the  estimated  additional 
cost  per  restraint  is  $2:50.)  The  total  cost 
of  this  countermeasure  for  those 
restraints  is  estimated  to  be  $1,750 
million.  For  some  forward-facing 
toddler  restraints,  the  sides  (wings)  on 
the  top  portion  of  the  restraint  might  be 
increased  to  prevent  a  child's  head  from 
passing  the  sides  and  contacting  the 
vehicle  side  structure.  We  estimate  that 
the  larger  sides  and  padding  would  add 
about  $15.00  to  the  cost  of  a  convertible 
child  restraint  (one  that  is  used  rear- 
facing  with  an  infant  and  forward-facing 
with  a  toddler).  A  convertible  child 
restraint  now  typically  costs  about 
$70.00.  We  estimate  the  total  cost  of  the 
enlarged  wings  countermeasure  to  be 
$49.5  million. 

Tethering  the  bottom  of  a  forward- 
facing  restraint  to  an  anchor  on  the  floor 
of  the  vehicle  to  impede  the  ability  of 
the  child  restraint  to  rotate  toward  the 
side  impact  is  estimated  to  cost  $4.14 
per  child  restraint,  and  $1.40  per 
vehicle  (for  two  anchors).  The  total  cost 
of  the  tether  countermeasiire  is 
estimated  to  be  $38.3  million. 

Another  possible  countermeasiu* 
could  be  to  use  rigid  components  on 
child  restraints  for  attaching  them  to  the 
lower  anchorage  bars  of  a  vehicle's  child 
restraint  anchorage  system.  We  estimate 
that  this  countermeasure  would  add 
$25.15  per  child  restraint,  for  a  total  cost 
of  $100. 6  million. 

The  agency  requests  comments  on 
these  and  other  possible 
countermeasiu-es.  Given  that  some  child 
restraints  could  meet  the  side  excursion 
and  injury  limits  in  one  test  mode,  and 
that  child  restraint  manufacturers  have 
never  had  to  design  for  a  side  impact 
test,  it  is  possible  that  relatively  minor 
changes  in  design,  without  significant 
changes  in  the  child  restraints,  could 
allow  some  manufactiu'ers  to  pass  the 
tests.  We  have  not  evaluated  the 
countermeasures  to  determine  their 
feasibility  and  benefit,  although  we  will 


evaluate  the  increased  padding  and 
enlarged  wings  approaches  in  2002,  for 
rear-facing  restraints.  Information  from 
that  study  will  help  us  further  evaluate 
the  course  of  action  we  should  pursue 
in  this  rulemaking. 

NHTSA  requests  comments  on  the 
effect  of  additional  costs  on  the  niunber 
of  restraint  producers  and  on 
competition.  The  child  restraint 
industry  is  a  very  fluid  industry; 
manufacturers  are  continuously  entering 
and  leaving  it  for  a  variety  of  reasons. 
Would  an  increase  in  child  restraint 
prices  affect  the  viability  of  any  of  these 
manufacturers  if  the  profit  margins  were 
reduced?  If  so,  would  the  number  of 
manufacturers  decrease,  and  as  a  result, 
cause  the  competition  in  this  market  to 
decrease?  Do  retailers  tend  to  dictate  the 
wholesale  end  of  this  market  by 
requiring  that  they  be  provided  child 
restraints  in  specified  price  ranges?  If 
so,  would  an  increase  in  the  cost  of 
child  restraints  to  the  manufacturers 
result  in  reduced  profit  margins? 

/.  Potential  Benefits 

In  1999,  420  of  the  1,317  children 
(about  32  percent)  between  the  ages  of 
0  to  12  killed  in  motor  vehicle  crashes 
were  killed  in  side  impacts.  Of  these 
children,  91  were  killed  while 
restrained  in  child  restraints.  Children 
seated  on  the  side  nearest  to  the  crash 
accounted  for  55  percent  of  the 
fatalities.  Children  seated  in  a  middle 
seating  position,  or  on  the  far-side, 
accounted  for  23  and  22  percent, 
respectively.  We  believe  that  limiting 
head  excursion  of  the  dummy  in 
dynamic  testing  would  result  in  fewer 
head  impacts  against  the  vehicle  side 
structure  in  a  side  impact,  and, 
correspondingly,  fewer  injuries  and 
fatalities.  Further,  limiting  head  and 
chest  acceleration  would  require  better 
energy  attenuation  by  the  child  restraint 
in  a  side  impact,  which  could  reduce 
fatalities  and  injuries  resulting  from 
impacts  of  the  diild's  head  against  the 
child  restraint  side  structure.  However, 
it  is  difficult  to  quantify  that  reduction. 
We  do  not  know  whether  the  possible 
countermeasures  we  have  identified  are 
feasible  or  effective.  Further,  we  do  not 
know  enough  about  how  children  are 
dying  and  getting  injured  in  side 
impacts.  Forty-five  percent  of  the  total 
fatalities  for  children  who  are  in  child 
restraints  in  side  impact  crashes  occur 
when  the  child  is  seated  in  either  the 
middle  or  far  side  (non-impacted  side) 
seating  positions.  Would  limiting  the 
lateral  excursion  for  these  occupants 
result  in  improved  protection? 
Comments  are  requested  on  these 
issues. 
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Vn.  Rear  Impact  Protection 

Data  from  PARS  for  1991-2000  show 
that  9580  passenger  vehicle  occupants 
between  the  ages  of  0  and  8  years  old 
were  fatally  injured.  Of  these,  662  (6.9 
percent)  were  killed  in  rear  impact 
crashes,  while  3536  (36.9  percent)  were 
killed  in  frontal  crashes  and  2759  (28.8 
percent)  were  killed  in  side  impact 
crashes.  Of  the  662  children  killed  in 
rear  impact  crashes  between  1991-2000. 
214  were  restrained  in  a  child  restraint; 
128  were  restrained  with  a  lap  or  lap/ 
shoulder  belt;  266  were  uru-estrained 
and  54  were  of  other  or  unknown 
restraint  use.  Further,  of  the  104 
children  under  the  age  of  1  that  were 
killed  during  this  time  period,  60  were 
in  child  restraints,  2  were  in  lap  or  lap/ 
shoulder  belts,  38  were  unrestrained, 
and  4  were  of  other  or  unknown 
restraint  use. 

The  breakdown  of  restraint  use  for 
children  under  the  age  of  1  is  provided 
to  identify  the  possible  benefits 
associated  with  establishing  a  rear 
impact  test  for  rear-facing  restraints  in 
FMVSS  No.  213  which  would  be  similar 
to  that  which  is  conducted  under  the 
European  Regulation  R44.  In  the 
European  test,  rear-facing  restraints  are 
subjected  to  a  rear  impact  test 
conducted  at  30  km/hr  (18.6  mph).  with 
peak  deceleration  between  14  g  and  21 
g  over  a  70  msec  time  period.  Limits  on 
the  amount  of  allowable  head  excursion 
during  the  dynamic  test  are  specified. 

During  recent  dynamic  sled  testing  in 
support  of  FMVSS  No.  202  and  FMVSS 
No.  207  research,  a  rear-facing  child 
restraint  with  the  CRAB!  12-month-old 
dummy  was  added  to  three  different 
tests.  The  tests  were  conducted  using  a 
1999  Dodge  Intrepid  vehicle  buck.  An 
Evenflo  On  My  Way  child  restraint, 
with  the  attached  base,  was  positioned 
in  the  rear  seat  of  the  vehicle  for  each 
test.  One  test,  simulating  a  dynamic 
FMVSS  No.  202  condition,  was 
conducted  at  approximately  17.5  km/h 
(11  mph).  The  other  two  tests  were 
conducted  at  approximately  30.5  km/h 
(19  mph).  Regardless  of  simulated 
impact  speed,  the  CRABI  12-month-old 
in  the  rear-facing  child  restraint  was 
able  to  easily  meet  the  injury  criteria 
that  are  proposed  under  FMVSS  No. 
208;  however,  compliance  with  the  ECE 
Regulation  R44  requirements  were  not 
verified. 

Given  the  results  of  the  above  testing, 
in  conjunction  with  the  data  showing 
that  fatalities  for  children  as  a  result  of 
rear  impact  crashes  constitute  a  much 
smaller  percentage  of  the  total  than 
other  crash  modes,  the  agency  is  not 
certain  whether  the  establishment  of  a 
rear  impact  test  for  rear-facing  restraints 


is  warranted.  Is  there  any  test  data  that 
would  support  the  establishment  of  a 
test  that  would  parallel  the  existing 
European  requirement?  Would  existing 
restraints  be  able  to  meet  the 
requirements  with  no  modifications?  If 
so,  does  it  make  sense  to  require  the  test 
as  part  of  FMVSS  No.  213?  Are  there 
particular  requirements  of  ECE 
Regulation  R44  for  rear-facing  child 
restraints  in  rear  impacts  that  should  be 
given  greater  consideration? 

VIII.  Rulemaking  Analyses 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  agency  has  considered  the  impact 
of  this  ANPRM  under  Executive  Order 
(E.O.)  12866  and  the  Department  of 
Transportation's  regulator>'  policies  and 
procedures  and  determined  that  it  is 
"significant"  because  one  means  of 
meeting  a  dynamic  side  impact 
requirement  could  result  in  costs  over 
$100  million  and  could  therefore  be 
economically  significant  under  E.O 
12866,  i.e.,  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  ^^ 
This  document  was  reviewed  by  0MB 
under  E.O.  12866.  At  this  point'  NHTSA 
wants  more  information  about  the  costs 
and  benefits  of  this  rulemaking  before  it 
will  decide  to  issue  a  proposal  that 
would  be  economically  significant 
under  E.O.  12866.  A  Preliminary 
Economic  Assessment  (PEA)  discussing 
the  costs  and  benefits  of  the  ANPRM  is 
available  from  the  docket. ' ' 

As  discussed  in  the  PEA.  the  agency 
is  uncertain  at  this  time  what 
countermeasures  manufacturers  would 
use  to  meet  side  impact  requirements. 
We  believe  that  the  side  impact  tests 
under  consideration  could  improve  the 
protection  afforded  to  children  involved 
in  side  impact.  In  1999.  about  32 
percent  of  the  1,317  children  between 
the  ages  of  0  to  12  killed  in  motor 
vehicle  crashes  were  in  side  impacts.  Of 
these  children,  91  were  killed  while 
restrained  in  child  restraints.  Children 
seated  on  the  side  nearest  to  the  crash 
accounted  for  55  percent  of  the 
fatalities.  Children  seated  in  a  middle 


'2  This  could  be  the  case  if  the  countermeasure 
involved  using  rigid  components  on  child  restraints 
that  attach  to  the  vehicle's  rigid  LATCH  child 
restraint  anchorage  svstem 

■'^NHTSA's  Preliminar>'  Economic  .Assessment 
(PE.M  discusses  issues  relating  to  the  potential 
costs,  benefits  and  other  impacts  of  this  regulatory 
action.  The  PEA  is  available  m  the  docket  for  this 
rule  and  may  be  obtained  by  contacting  Docket 
Management  at  the  address  or  telephone  number 
provided  at  the  beginning  of  this  document  You 
may  also  read.the  document  via  the  Internet,  by 
following  the  instructions  in  the  section  below 
entitled,  "Viewing  Docket  .Submissions."  The  PEA 
will  be  listed  in  the  docket  summary. 


seating  position,  or  on  the  far-side, 
accounted  for  23  and  22  percent, 
respectively.  Limiting  head  excursion  of 
the  dummy  in  dynamic  testing  could 
result  in  fewer  head  impacts  against  the 
vehicle  side  structure  in  a  side  impact, 
and.  correspondingly,  fewer  injuries  and 
fatalities.  Limiting  head  and  chest 
acceleration  could  lead  to  better  energy 
attenuation  by  the  child  restraint  in  a 
side  impact,  which  might  reduce 
fatalities  and  injuries  resulting  from 
impacts  of  the  child's  head  against  the 
child  restraint  side  structure.  Given 
certain  assumptions,  the  side  impact 
tests  under  consideration  could  prevent 
14  fatalities  and  55  injuries  annually. 

The  tests  under  consideration  may 
only  partially  address  the  harm 
resulting  from  near-side  (impacted  side) 
crashes.  However,  comments  are 
requested  on  whether  benefits  may 
result  in  some  side  impacts  with  lower 
degrees  of  intrusion  (eg  ,  lower  speed 
crashes),  because  limits  on  head 
excursion  and  injury  reference  values 
may  prevent  children's  heads  from 
striking  the  vehicle  side  structure  in 
such  crashes,  when  head  contact  might 
have  otherwise  occurred  in  the  absence 
of  an  excursion  limit,  or  might  attenuate 
crash  forces  on  the  child  in  lower  speed 
crashes.  Comments  are  also  requested 
on  whether  limiting  lateral  head 
excursion  and/or  HlC  may  benefit 
children  who  are  in  child  restraints 
seated  in  either  the  middle  or  far  side 
(non-impacted  side)  seating  positions. 

The  estimated  costs  to  meet  the  side 
impact  tests  under  consideration  vary , 
depending  on  the  countermeasures 
used.  For  some  infant  restraints,  the 
addition  of  one-inch  thick  padding 
could  be  sufficient  (the  estimated  cost 
per  restraint  is  S2.50.)  The  total  cost  of 
this  countermeasure  is  estimated  to  be 
$1,750  million.  For  some  forward-facing 
toddler  restraints,  the  side?  (wings)  on 
the  top  portion  of  the  restraint  might  be 
increased  to  prevent  a  child's  head  from 
passing  the  sides  and  contacting  the 
\ehicle  side  structure.  Larger  sides  and 
padding  are  estimated  to  add  about 
$15.00  to  the  cost  of  a  convertible  child 
restraint  (one  that  is  used  rear-facing 
with  an  infant  and  forward -facing  with 
a  toddler).  A  convertible  child  restraint 
now  typically  costs  about  $70,00.  The 
total  cost  of  the  enlarged  wings 
countermeasure  is  estimated  to  be  $49. 5 
million.  A  third  possible 
countermeasure  involves  impeding  the 
ability  of  the  child  restraint  to  rotate 
toward  the  side  impact.  Tethering  the 
bottom  of  a  forward-facing  restraint  to 
an  anchor  on  the  floor  of  the  vehicle 
might  achieve  this  result.  The  cost  of 
such  a  countermeasure  is  estimated  to 
be  $4.14  per  child  restraint,  and  Si. 40 
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per  vehicle  (for  two  anchors).  The  total 
cost  of  the  tether  countermeasure  is 
estimated  to  be  $38.3  million.  Another 
possible  countermeasure  could  be  to  use 
rigid  attachment  components  on  child 
restraints  that  attach  to  the  lower 
anchorage  bars  of  a  vehicle's  child 
restraint  anchorage  system.  This 
countermeasure  is  estimated  to  add 
S25.15  per  child  restraint,  for  a  total  cost 
of  S100.6  million.  NHTSA  wants  more 
information  about  the  costs  and  benefits 
of  this  ANPRM  before  it  will  decide  to 
issue  a  proposal  that  would  be 
economically  significant  under  E.O. 
12866. 

The  agency  requests  comments  on 
these  and  other  possible 
countermeasures.  The  countermeasures 
have  not  been  evaluated  to  determine 
their  feasibility  and  benefit,  although 
NHTSA  will  evaluate  potential 
countermeasures  in  2002.  for  rear-facing 
restraints.  Information  from  that  study 
will  help  us  further  evaluate  the  course 
of  action  the  agency  should  pursue  in 
this  rulemaking. 

IX.  Submission  of  Comments 

How  Can  I  Influence  NHTSA  s  Thinking 
on  This  Rulemaking? 

In  developing  this  ANPRM,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rulemaking.  We  invite 
you  to  provide  different  views  on 
options  we  discuss,  new  approaches  we 
have  not  considered,  new  data, 
descriptions  of  how  this  ANPRM  may 
affect  you,  or  other  relevant  information. 
We  welcome  your  views  on  all  aspects 
of  this  ANPRM.  but  request  comments 
on  specific  issues  throughout  this 
document.  Your  comments  will  be  most 
effective  if  you  follow  the  suggestions 
below: 
— Explain  your  views  and  reasoning  as 

clearly  as  possible. 
— Provide  solid  technical  and  cost  data 

to  support  your  views. 
— If  you  estimate  potential  costs, 

explain  how  you  arrived  at  the 

estimate. 
—Tell  us  which  parts  of  the  ANPRM 

you  support,  as  well  as  those  with 

which  you  disagree. 
— Provide  specific  examples  to  illustrate 

your  concerns. 
— Offer  specific  alternatives. 
— Refer  your  comments  to  specific 

sections  of  the  ANPRM,  such  as  the 

units  or  page  numbers  of  the 

preamble,  or  the  regulatory  sections. 
— Be  sure  to  include  the  name,  date,  and 

docket  number  with  your  conunents. 


How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
■Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments,  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 


close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  an  NPRM  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/]. 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2001-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search," 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material.  Upon  receiving  the  comments, 
the  docket  supervisor  will  return  the 
postcard  by  mail. 

Authority:  49  U.S.C.  322,  30111.  30115. 
30117,  30166  and  Pub.  L.  106-414,  114  Stat. 
1800;  delegation  of  authority  at  49  CFR  1.50. 

Issued  on  April  24,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[PR  Doc.  02-10506  Filed  4-25-02;  10:00  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docket  No.  AO-341-A6;  FV02-929-1] 

Crantjerries  Grown  in  the  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  island  In  the 
State  of  New  York;  Hearing  on 
Proposed  Aniendment  of  Marketing 
Agreement  and  Order  No.  929 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  hearing  on  proposed 

rulemaking.  


summary:  Notice  is  hereby  given  of  a 
public  hearing  to  consider  amending 
Marketing  Agreement  and  Order  No. 
929,  hereinafter  referred  to  as  the 
"order."  The  order  regulates  the 
handling  of  cranberries  grown  in 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey.  Wisconsin, 
Michigan.  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York.  The  purpose  of  the 
hearing  is  to  receive  evidence  on  a 
number  of  amendments  proposed  by  the 
Cranberry  Marketing  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order,  and 
other  interested  parties.  These  proposals 
are  intended  to  improve  the 
administration,  operation,  and 
functioning  of  the  order. 
DATES:  The  hearing  dates  are: 

1.  May  20,  2002,  9  a.m.  to  5  p.m.,  and 
continuing  on  May  21,  2002.  at  9  a.m., 
if  necessary.  Plymouth.  Massachusetts. 

2.  May  23.  2002.  9  a.m.  to  5  p.m., 
Bangor,  Maine. 

3.  June  3,  2002,  9  a.m.  to  5  p.m.,  and 
continuing  on  June  4,  2002,  at  9  a.m.,  if 
necessary,  Wisconsin  Rapids, 
Wisconsin. 

4.  Jime  6,  2002,  9  a.m.  to  5  p.m.  and 
continuing  on  June  7,  2002  at  9  a.m..  if 
necessarv'.  Portland,  Oregon. 
ADDRESSES:  The  hearing  locations  are: 

1.  Plymouth — Sheraton  Inn,  180 
Water  Street,  Plymouth,  Massachusetts 
02360. 

2.  Bangor — Bangor  Motor  Inn, 
Banquet  and  Conference  Center.  Hogan 
Road,  Bangor,  Maine  04401. 

3.  Wisconsin  Rapids— Hotel  Mead 
and  Conference  Center.  451  East  Grand 
Avenue,  Wisconsin  Rapids,  Wisconsin 
54494. 

4.  Portland — Edith  Green- Wendell 
Wyatt  Federal  Building.  1220  SW  3rd 
Avenue.  Room  322,  Portland,  Oregon 
97204. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  Finn.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938. 
Small  businesses  may  request 
information  on  this  proceeding  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue  SW..  Stop  0237. 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  instituted 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  This  action  is  governed  by 
the  provisions  of  sections  556  and  557 
of  tide  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  seeks  to  ensure  that 
within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impacts  of  the  proposals 
on  small  businesses. 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988.  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
proposals. 

Tne  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  nding. 

At  a  Committee  meeting  in  August 
2001,  the  Committee  recommended 


proposed  amendments  to  the  cranberry 
marketing  order.  The  Committee's 
request  for  hearing  was  submitted  to 
USDA  on  November  5,  2001.  A  request 
to  consider  amendments  to  the 
cranberry  marketing  order  was  also 
received  on  November  5,  2001,  from  an 
attorney  representing  two  cranberry 
handlers,  Clement  Pappas  &  Company. 
Inc.  and  Cliffstar  Corporation. 

In  addition,  USDA  issued  a  press 
release  on  January  15,  2002,  that  invited 
cranberry  growers,  handlers  and  other 
interested  persons  to  propose 
amendments  to  the  marketing  order. 
Two  persons  submitted  additional 
proposals,  the  Wisconsin  Cranberry 
Cooperative  and  Doanne  Andresen. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  part  900). 

Proposals  Submitted  by  the  Cranberry 
Marketing  Committee 

The  Committee  proposes  to  revise 
seven  areas  of  program  operations.  In 
addition,  the  Committee  recommended 
that  the  amendment  proceeding  be 
expedited  whereby  the  recommended 
decision  would  be  omitted  in  order  to 
have  any  approved  amendments  in 
place  as  soon  as  possible.  This  can  only 
be  done  if  the  Secretary  finds,  on  the 
basis  of  the  record,  that  due  and  timely 
execution  of  his  or  her  functions 
imperatively  and  unavoidably  requires 
such  omission.  Participants  at  the 
hearing  are  therefore  invited  to  present 
testimony  on  this  recommendation.  The 
amendments  proposed  by  the 
Committee  are  summarized  below. 

Administrative  Body 

1.  Increase  Committee  membership  to 
13  industry  members.  1  public  member. 
9  industry  alternate  members  and  1 
public  alternate  member.  The  cxirrent 
Committee  is  composed  of  7  industry 
members,  each  with  an  alternate  and  1 
public  member  and  alternate.  This 
proposal  would  also  incorporate  a 
"swing"  position  whereby  the  entity 
(either  independent  or  cooperative) 
which  sells  more  than  50  percent  of  the 
total  volume  sold  is  assigned  an 
additional  seat. 

Related  proposed  changes  would 
modify  §§  929.22  and  929.23  to 
incorporate  nomination  and  selection 
procedures  to  reflect  the  change  in 
Committee  membership.  The  change  to 
§  929.22  would  also  allow  the 
Committee  to  request  tax  identification 
numbers  for  voting  purposes  and 
authorize  mail  nominations  for 
independent  members. 
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Another  related  change  is  proposed  in 
quorum  and  voting  requirements  to 
reflect  the  increased  number  of 
Committee  members.  In  addition,  a 
related  change  is  proposed  to  reset  the 
clock  for  tenure  limitations  to 
correspond  to  the  change  in  Committee 
members. 

2.  Clarify'  how  alternates  may  fill 
positions  in  any  member's  absence. 

3.  Authorize  the  Committee  to 
reestablish  districts  within  the 
production  area  and  reapportion  grower 
membership  among  the  various 
districts. 

Volume  Regulations 

4.  Simplify  criteria  considered  and  set 
forth  more  appropriate  dates  in 
establishing  the  Committee's  marketing 
policy. 

5.  Revise  the  formula  for  calculating 
sales  histories  under  the  producer 
allotment  program  in  §  929.48.  The 
revision  includes  providing  additional 
sales  histor>'  to  compensate  growers  for 
expected  production  on  younger  acres. 
This  proposed  change  to  §  929.48  would 
also  allow  for  more  flexibility  in 
recommending  changes  to  the  formula: 
add  authority  for  segregating  fresh  and 
processed  sales;  and  allow 
compensation  for  catastrophic  events 
that  impact  a  grower's  crop  for  more 
than  2  years. 

6.  Remove  specified  dates  relating  to 
when  information  is  required  to  be  filed 
by  growers/handlers  in  order  to  issue 
annual  allotments. 

7.  Allow  growers  to  transfer  allotment 
during  a  year  of  volume  regulation. 
Currently,  growers  must  lease  their 
acreage  in  order  to  transfer  allotment. 

8.  If  volume  regulation  is 
recommended  by  the  Committee, 
require  the  Committee  to  recommend 
producer  allotment  program  by  March  1 
each  vear  and  to  recommend  a 
withholding  program  as  soon  as 
practicable  after  August  1. 

9.  Authorize  the  implementation  of 
the  producer  allotment  and  withholding 
programs  in  the  same  year. 

10.  Add  specific  authority  to  exempt 
fresh,  organic  or  other  forms  of 
cranberries  from  order  provisions. 

11.  Allow  for  greater  flexibility  in 
establishing  other  outlets  for  excess 
cranberries. 

12.  Update  and  streamline  the 
withholding  volume  control  provisions. 

Production  Area 

13.  Add  Maine,  Delaware,  and  the 
entire  State  of  New  York  to  the 
production  area. 


Paid  Advertising 

14.  Add  authority  for  paid  advertising 
under  the  research  and  development 
provision  of  the  order. 

Definition  ofCranbern- 

15.  Add  the  species  Vaccinium 
oxvcoccus  to  the  definition  of  cranberry 
Currently,  only  the  species  Vaccinium 
macrocarpon  is  included  in  the 
definition  of  cranberry. 

Definition  of  Handle 

16.  Modif\'  the  definition  of  handle  to 
clarifv'  that  transporting  fresh 
cranberries  to  foreign  countries  is 
considered  handling  and  include  the 
temporary  cold  storage  or  freezing  of 
withheld  cranberries  as  an  exemption 
from  handling. 

Reporting  Requirements 

17.  Relocate  some  reporting 
provisions  to  a  more  suitable  provision 
and  streamline  the  language  relating  to 
verification  of  reports  and  records. 

Deletion  of  Obsolete  Provision 

18.  Delete  an  obsolete  provision  from 
the  order  relating  to  preliminary 
regulation. 

Proposals  Submitted  by  Stephen  L, 
Lacey  on  Behalf  of  Clement  Pappas  ^d 
Company,  Inc.,  and  Cliffetar 
Corporation 

Two  handlers  proposed  amendment.'^ 
in  two  areas  of  program  operations. 
These  proposed  amendments  are 
summarized  below. 

Administrative  Body 

19.  Require  Committee  member 
disclosure  of  non-regulated  cranberry- 
production. 

20.  Alter  the  way  nominations  of 
cooperative  members  on  the  Committef 
are  conducted  by  requiring  cooperative 
nominees  to  be  selected  through  an 
election  process  administered  by  the 
Committee.  Currently,  the  cooperative 
nominates  its  members  without  an 
election  process. 

Volume  Regulations 

21.  Incorporate  a  handler  marketing 
pool  under  the  producer  allotment 
program  to  allow  handlers  without 
surplus  access  to  cranberries  to  meet 
customer  needs.  This  proposal  would 
allow  purchases  from  the  pool  by  non- 
surplus  handlers  at  the  same  price  the 
handlers  pay  their  growers. 

22.  Modih-  the  withholding  volume 
regulations  by  allowing  growers  to  be 
compensated  under  the  buy-back 
provisions  if  any  funds  are  returned  to 
the  handler  bv  the  Committee. 


Proposals  Submitted  by  Wisconsin 
Cranberry  Cooperative 

The  Wisconsin  Cranberry 
Cooperative,  a  cranberry  cooperative 
marketing  association,  proposed 
revisions  in  two  areas  of  program 
operations.  These  proposed 
amendments  are  summarized  below. 

Administrative  Body 

23.  Recognize  that  there  are  more  than 
one  cooperative  markcling  associations 
in  the  industry  and  allow  all 
cooperatives  the  right  to  be  represented 
on  the  Committee. 

24.  Establish  a  nomination  process  for 
cooperative  marketing  associations. 

Outlets  for  Excess  Cranberries 

25.  Expand  the  noncompetitive 
outlets  for  excess  cranberries  by  clearly 
defining  what  countries  are  authorized 
for  foreign  development  with  excess 
cranberries. 

26.  Establish  a  limit  on  foreign 
markets  eligible  for  shipments  of  excess 
berries  as  foreign  markets  with  a  total 
annual  consumption  of  less  than  the 
equivalent  of  20,000  barrels  of 
cranberries  and/or  cranberry  products. 

Proposal  Submitted  by  Doanne 
Andresen 

Doanne  Andresen.  a  cranberry  grower 
from  Duxburx-.  Massachusetts,  proposed 
the  following  amendment. 

27.  Authorize  an  exemption  from 
order  provisions  for  the  first  1000 
barrels  of  cranberries  produced  by  each 
grower. 

28.  The  Fruit  and  Vegetable  Programs 
of  the  Agricultural  Marketing  Ser\ice 
(AMS)  proposes  to  allow  such 
conforming  changes  to  the  order  which 
mav  be  necessary  as  a  result  of  the 
hearing. 

None  of  these  proposals  have  received 
the  approval  of  USDA.  The  Committee 
and  the  other  interested  parties  believe 
that  the  proposed  changes  would 
improve  the  administration,  operation, 
and  functioning  of  the  order. 

The  public  hearing  is  held  for  the 
purpose  of;  li)  Receiving  evidence  about 
the  economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  order  and  any 
appropriate  modifications  thereof:  (ii) 
determining  whether  there  is  a  need  for 
the  proposed  amendments  to  the  order; 
(iii)  determining  the  economic  impact  of 
proposed  amendments  on  the  industry 
in  the  production  area  and  on  the  public 
affected  bv  the  amendments:  and  (iv) 
determining  whether  the  proposed 
amendments  or  any  appropriate 
modifications  thereof  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 
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Testimony  is  invited  at  the  hearing  on 
all  the  proposals  and  recommendations 
contained  in  this  notice,  as  well  as  any 
appropriate  modifications  or 
alternatives. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  the  notice  of  hearing  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding.  USDA 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture:  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Counsel,  except  any  designated 
employees  of  the  General  Counsel 
assigned  to  represent  the  Committee  in 
this  rulemaking  proceeding;  and  the 
Fruit  and  Vegetable  Programs,  AMS. 

Proceduralmatters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1 .  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Testimony  is  invited  on  the 
following  proposals  or  appropriate 
alternatives  or  modifications  to  such 
proposals. 

Proposals  submitted  by  the  Cranberry 
Marketing  Committee: 

Administrative  Body 

Proposal  No.  1 
Revise  §  929.20  to  read  as  follows: 

§929.20    Establishment  and  memt>ership. 

(a)  There  is  hereby  established  a 
Cranberry  Marketing  Committee 
consisting  of  13  industry  members,  and 
9  industry  alternate  members.  Except  as 
hereafter  provided,  members  and 
alternate  members  shall  be  growers  or 
employees,  agents,  or  duly  authorized 
representatives  of  growers. 

(b)  The  committee  shall  include  one 
public  member  and  one  public  alternate 
member  nominated  by  the  committee 
and  selected  by  the  Secretary.  The 

Table  1 


public  member  and  public  alternate 
member  shall  not  be  a  cranberry  grower, 
processor,  handler,  or  have  a  financial 
interest  in  the  production,  sales, 
marketing  or  distribution  of  cranberries 
or  cranberry  products.  The  committee, 
with  the  approval  of  the  Secretary',  shall 
prescribe  qualifications  and  procedures 
for  nominating  the  public  member  and 
public  alternate  member. 

(c)  Members  shall  represent  each  of 
the  following  subdivisions  of  the 
production  areas  in  the  number 
specified  in  Table  1.  Members  shall 
reside  in  the  designated  district  of  the 
production  area  from  which  they  are 
nominated  and  selected.  Provided,  that 
there  shall  cdso  be  one  cooperative  or 
independent  member-at-large  who  may 
be  nominated  from  any  of  the  marketing 
.order  districts. 

District  1:  The  States  of 
Massachusetts,  Maine,  Rhode  Island, 
Connecticut;  and  New  York. 

District  2:  The  States  of  New  Jersey 
and  Delaware. 

District  3:  The  States  of  Wisconsin, 
Michigan,  and  Minnesota. 

District  4:  The  States  of  Oregon  and 
Washington. 


Distncts 

Cooperative 

Cooperative 

Independent 

Independent 

members 

alternates 

members 

altemates 

1  

2 

1 

2 

1 

2  

1 

1 

1 

1 

3  

2 

1 

2 

1 

4  

1 

1 

1 

1 

Any 

1  cooperative  or 

independent 

member-at-large 

• 

(d)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations  for  the  implementation  and 
operation  of  this  section. 

Revise  §  929.21  to  read  as  follows: 
§929^1    Teim  of  office. 

(a)  The  term  of  office  for  each  member 
and  alternate  member  of  the  committee 
shall  be  for  two  years,  beginning  on 
August  1  of  each  even-nimibered  year 
and  ending  on  the  second  succeeding 
July  31.  Members  and  alternate 
members  shall  serve  the  term  of  office 
for  which  they  are  selected  and  have 
been  qualified  or  until  their  respective 
successors  are  selected  and  have  been 
qualified. 


(b)  Beginning  on  August  1  of  the  even- 
numbered  year  following  the  adoption 
of  this  amendment,  committee  members 
shall  be  limited  to  three  consecutive 
terms.  This  limitation  on  tenure  shall 
not  include  service  on  the  committee 
prior  to  the  adoption  of  this  amendment 
and  shall  not  apply  to  alternate 
members. 

(c)  Members  who  have  served  three 
consecutive  terms  must  leave  the 
committee  for  at  least  one  full  term 
before  becoming  eligible  to  serve  again. 
The  consecutive  terms  of  office  for 
alternate  members  shall  not  be  so 
limited. 

Revise  §  929.22  to  read  as  follows: 


§929^    Nomination. 

(a)  Begiiming  on  Jime  1  of  the  even- 
numbered  year  following  the  adoption 
of  this  amendment,  the  committee  shall 
hold  nominations  in  accordance  with 
this  section. 

(b)  Whenever  any  cooperative 
marketing  organization  sells  more  than 
fifty  percent  of  the  total  volume  of 
cranberries  sold  during  the  fiscal  period 
in  which  nominations  for  membership 
on  the  committee  are  made,  the 
cooperative  or  growers  affiliated 
therewith  shall  nominate: 

(1)  Six  qualified  persons  for 
cooperative  members  and  four  qualified 
persons  for  cooperative  alternate 
members  of  the  committee.  Nominee(s) 
for  cooperative  member  and  cooperative 
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alternate  member  shall  represent 
growers  from  each  of  the  marketing 
order  districts  designated  in  §  929.20. 

(2)  The  seventh  cooperative  member 
shall  be  referred  to  as  member-at-large. 
The  member-at-large  may  be  nominated 
from  any  of  the  marketing  order 
districts. 

(3)  Six  qualified  persons  for 
independent  members  and  four 
qualified  persons  for  independent 
alternate  members  of  the  conunittee 
shall  be  nominated  by  those  grov^^ers 
who  market  their  cranberries  through 
other  than  cooperative  marketing 
organizations.  Nominees  for 
independent  member  and  independent 
alternate  member  shall  represent 
growers  from  each  of  the  marketing 
order  districts  as  designated  in 

§  929.20(c). 

(c)  Whenever  any  cooperative 
marketing  organization  sells  less  than 
fifty  percent  of  the  total  volume  of 
cranberries  sold  dimng  the  fiscal  period 
in  which  nominations  for  membership 
on  the  committee  are  made,  the 
cooperative  or  growers  affiliated 
therewith,  shall  nominate: 

(1)  Six  qualified  persons  for 
cooperative  members  and  four  qualified 
persons  for  cooperative  alternate 
members  of  the  committee.  Nominees 
for  member  and  alternate  member  shall 
represent  growers  from  each  of  the 
marketing  order  districts  as  designated 
in  §  929.20(c). 

(2)  Six  qualified  persons  for 
independent  members  and  four 
qualified  persons  for  independent 
alternate  members  of  the  committee 
shall  be  nominated  by  those  growers 
who  market  their  cranberries  through 
other  than  cooperative  marketing 
organizations.  Nominees  for 
independent  member  and  independent 
alternate  member  shall  represent 
growers  from  each  of  the  marketing 
order  districts  as  designated  in 

§  929.20(c). 

(3)  The  seventh  member  nominee 
shall  be  referred  to  as  the  independent 
member-at-large.  The  member-at-large 
may  be  nominated  from  any  of  the 
marketing  order  districts. 

(d)  Nominations  of  qualified 
independent  member  nominees  shall  be 
made  through  a  call  for  nominations 
sent  to  all  eligible  growers  residing 
within  each  of  the  marketing  order 
districts.  The  call  for  such  nominations 
shall  be  by  such  means  as  are 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(1)  The  names  of  all  eligible  nominees 
from  each  district  received  by  the 
committee,  by  such  date  and  in  such 
form  as  recommended  by  the  committee 
and  approved  by  the  Secretary,  will 


appear  on  the  nomination  ballot  for  that 
district. 

(2)  Election  of  the  independent 
member  nominees  and  independent 
alternate  member  nominees  shall  be 
conducted  by  mail  ballot. 

(3)  Eligible  independent  growers  shall 
participate  in  the  election  of  nominees 
from  the  district  in  which  they  reside. 

(4)  When  voting  for  independent 
member  nominees,  each  eligible  grower 
shall  be  entitled  to  cast  one  vote  on 
behalf  of  him/herself. 

(5)  The  nominee  receiving  the  highest 
plurality  of  votes  cast  in  districts  two 
and  four  shall  be  the  independent 
member  nominee  from  that  district.  The 
nominee  receiving  the  second  highest 
plurality  of  votes  cast  in  districts  two 
and  four  shall  be  the  independent 
alternate  member  from  that  district. 

(6)  The  nominees  receiving  the 
highest  and  second  highest  plurality  of 
votes  cast  in  districts  one  and  three 
shall  be  the  independent  member 
nominees  from  that  district.  The 
nominee  receiving  the  third  highest 
plurality  of  votes  cast  in  districts  one 
and  three  shall  be  the  independent 
alternate  member  from  that  district. 

(e)  Nominations  for  the  independent 
member-at-large  shall  be  made  through 
a  call  for  nominations  sent  to  all  eligible 
growers  residing  within  the  marketing 
order  districts.  The  call  for  such 
nominations  shall  be  by  such  means  as 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(1)  Election  of  the  member-at-large 
shall  be  held  by  mail  ballot  sent  to  all 
eligible  independent  growers  in  the 
marketing  order  districts  by  such  date 
and  in  such  form  as  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

(2)  Eligible  growers  casting  ballots 
may  vote  for  a  member-at-large  nominee 
from  marketing  order  districts  other 
than  where  they  produce  cranberries. 

(3)  When  voting  for  the  member-at- 
large  nominee,  each  eligible  grower 
shall  be  entitled  to  cast  one  vote  on 
behalf  of  him/herself. 

(4)  The  nominee  receiving  the  highest 
plurality  of  votes  cast  shall  be 
designated  the  independent  member-at- 
large  nominee.  The  nominee  receiving 
the  second  highest  plurality  of  votes 
cast  shall  be  declared  the  independent 
alternate  member-at-large  nominee. 

(f)  The  committee  may  request  that 
growers  provide  their  federal  tax 
identification  number(s)  in  order  to 
determine  voting  eligibility. 

(g)  The  names  and  addresses  of  all 
nominees  shall  be  submitted  to  the 
Secretary  for  selection  no  later  than  July 
1  of  each  even-numbered  year. 


(h)  The  committee,  with  the  approval 
of  the  Secretarv',  may  issue  rules  and 
regulations  to  carr\-  out  the  provisions 
or  to  change  the  procedures  of  this 
section. 

Revise  §929.23  to  read  as  follows: 

§929.23    Selection. 

(a)  From  nominations  made  pursuant 
to  §  929.22(a),  the  Secretar>-  shall  select 
members  and  alternate  members  to  the 
committee  on  the  basis  of  the 
representation  provided  for  in  §  929.20 
and  in  paragraph  (b)  or  (c)  of  this 
section. 

(b)  Whenever  any  cooperative 
marketing  organization  sells  more  than 
50  percent  of  the  total  volume  of 
cranberries  sold  during  the  fiscal  year  in 
which  nominations  for  membership  on 
the  committee  are  made,  the  Secretar. 
shall  select; 

(1)  Six  cooperative  members  and  four 
cooperative  alternate  members  from 
nominations  made  pursuant  to 

§  929.22(b)(1). 

(2)  One  cooperative  member-at-large 
from  nominations  made  pursuant  to 
§929. 22(b)(2).  and 

(3)  Six  independent  members  and 
four  independent  alternate  members 
from  growers  who  market  their 
cranberries  through  other  than 
cooperative  marketing  organizations 
made  pursuant  to  §  929.22(b)(3), 

(c)  Whenever  any  cooperative 
marketing  organization  sells  less  than  50 
percent  of  the  total  volume  of 
cranberries  sold  during  the  fiscal  year  in 
which  nominations  for  membership  on 
the  committee  are  made,  the  Secretary 
shall  select: 

(1)  Six  cooperative  members  and  four 
cooperative  alternate  members  from 
nominations  made  pursuant  to 

§  929.22(c)(1). 

(2)  Six  independent  members  and 
four  independent  alternate  members 
from  nominations  made  pursuant  to 
§  929.22(c)(2). 

(3)  One  independent  member-at-large 
from  nominations  made  pursuant  to 
§929.22(c)(3). 

Revise  §  929.32  to  read  as  follows: 

§929.32    Procedure. 

(a)  Ten  members  of  the  committee,  or 
alternates  acting  for  members,  shall 
constitute  a  quorum.  All  actions  of  the 
committee  shall  require  at  least  ten 
concurring  votes:  Provided,  if  the  pubUc 
member  or  the  public  alternate  member 
acting  in  the  place  and  stead  of  the 
public  member,  is  present  at  a  meeting, 
then  eleven  members  shall  constitute  a 
quorum.  Any  action  of  the  committee  on 
which  the  public  member  votes  shall 
require  eleven  concurring  votes.  If  the 
public  member  abstains  ft-om  voting  on 
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any  particular  matter,  ten  concurring 
votes  shall  be  required  for  ein  action  of 
the  committee. 

(b)  The  committee  may  vote  by  mail, 
telephone,  fax,  telegraph,  or  other 
electronic  means;  Provided  that  any 
votes  cast  by  telephone  shall  be 
confirmed  promptly  in  vmting.  Voting 
by  proxy,  mail,  telephone,  fax, 
telegraph,  or  other  electronic  means 
shall  not  be  [>ermitted  at  any  assembled 
meeting  of  the  committee. 

(c)  All  assembled  meetings  of  the 
committee  shall  be  open  to  growers  and 
handlers.  The  committee  shall  publish 
notice  of  all  meetings  in  such  manner  as 
it  deems  appropriate. 

Proposal  No.  2 
Revise  §929.27  to  read  as  follows: 

§929.27    ANemate  members. 

An  alternate  member  of  the 
committee,  shall  act  in  the  place  and 
stead  of  a  member  during  the  absence  of 
such  member,  and  may  perform  such 
other  duties  as  assigned.  In  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  a  member,  an 
alternate  shall  act  for  him/her  until  a 
successor  for  such  member  is  selected 
and  has  qualified.  In  the  event  both  a 
member  and  alternate  member  from  the 
same  marketing  order  district  are  unable 
to  attend  a  committee  meeting,  the 
committee  may  designate  any  other 
alternate  member  to  serve  in  such 
member's  place  and  stead  at  that 
meeting  provided  that: 

(1)  A  cooperative  alternate  member 
shall  not  serve  in  place  of  an 
independent  member  or  the  public 
member. 

(2)  An  independent  alternate  member 
shall  not  serve  in  place  of  a  cooperative 
member  or  the  public  member. 

(3)  A  public  alternate  member  shall 
not  serve  in  place  of  a  cooperative 
member  or  independent  member. 

Proposal  No.  3 

Add  a  new  §  929.28  to  read  as  follows: 

S  929.28    Redistricting. 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  reestablish 
districts  within  the  production  area  and 
reapportion  membership  among  the 
districts.  In  recommending  such 
changes,  the  committee  shall  give 
consideration  to: 

(1)  The  relative  volume  of  cranberries 
produced  within  each  district. 

(2)  The  relative  number  of  cranberry 
producers  within  each  district. 

(3)  Cranberry  acreage  within  each 
district. 

(4)  Other  relevant  factors. 

(b)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 


regulations  for  the  implementation  and 
operation  of  this  section. 

Volume  Regulations 

Proposal  No.  4 
Revise  §  929.46  to  read  as  follows: 

§929.46    Marketing  policy. 

(a)  As  soon  as  practicable  before 
March  1  the  committee  shall  estimate 
the  marketable  quantity  for  the 
following  crop  year. 

(b)  Prior  to  August  31  of  each  crop- 
year,  the  committee  shall  submit  to  the 
Secretary  a  report  setting  forth  its 
marketing  policy  for  the  crop-year.  Such 
marketing  policy  shall  contain  the 
following  information  for  the  current 
crop  year: 

(1)  The  estimated  total  production  of 
cranberries; 

(2)  The  expected  general  quality  of 
such  cranberry  production; 

(3)  The  estimated  carryover,  as  of 
September  1 ,  of  ft'ozen  cranberries  and 
other  cranberry  products; 

(4)  The  expected  demand  conditions 
for  cranberries  in  different  market 
outlets; 

(5)  The  recommended  desirable  total 
marketable  quantity  of  cranberries 
including  a  recommended  adequate 
carryover  into  the  following  crop  year  of 
frozen  cranberries  and  other  cranberry 
products; 

(6)  Other  factors  having  a  bearing  on 
the  marketing  of  cranberries. 

Proposal  No.  5 
Revise  §  929.48  to  read  as  follows: 

§929.48    Sales  history. 

(a)  A  sales  history  for  each  grower 
shall  be  computed  by  the  committee  in 
the  following  manner: 

( 1 )  For  growers  with  acreage  with  6  or 
more  years  of  sales  history,  the  sales 
history  shall  be  computed  using  an 
average  of  the  highest  four  of  the  most 
recent  six  years  of  sales. 

(2)  For  growers  with  5  years  of  sales 
history  fi-om  acreage  planted  or 
replanted  2  years  prior  to  the  first 
harvest  on  that  acreage,  the  sales  history 
is  computed  by  averaging  the  highest  4 
of  the  5  years. 

(3)  For  growers  with  5  years  of  sales 
history  ft'om  acreage  planted  or 
replanted  1  year  prior  to  the  first  harvest 
on  that  acreage,  the  sales  history  is 
computed  by  averaging  the  highest  4  of 
the  5  years  and  shall  be  adjusted  as 
provided  in  paragraph  (6). 

(4)  For  a  grower  with  4  years  or  less 
of  sales  history,  the  sales  history  shall 
be  computed  by  dividing  the  total  sales 
from  that  acreage  by  4  and  shall  be 
adjusted  as  provided  in  paragraph  (6). 

(5)  For  growers  with  acreage  having 
no  sales  history,  or  fqr  the  first  harvest 


of  replanted  acres,  the  sales  history  will 
be  the  average  first  year  yields 
(depending  on  whether  first  harvested  1 
or  2  years  after  planting  or  replanting] 
as  established  by  the  committee  and. 
multiplied  by  the  number  of  acres. 

(6)  In  addition  to  the  sales  history 
computed  in  accordance  with 
paragraphs  (3)  and  (4]  of  this  section, 
additional  sales  history  shall  be 
assigned  to  growers  using  the  formula 
x=(a-b)c.  The  letter  "x"  constitutes  the 
additional  number  of  barrels  to  be 
added  to  the  grower's  sales  history.  The 
value  "a"  is  the  expected  yield  for  the 
forthcoming  year  harvested  acreage  as 
established  by  the  committee.  The  value 
"b"  is  the  total  sales  from  that  acreage 
as  established  by  the  committee  divided 
by  four.  The  value  "c"  is  the  number  of 
acres  planted  or  replanted  in  the 
specified  year.  For  acreage  with  five 
years  of  sales  history:  a  =  the  expected 
yield  for  the  forthcoming  sixth  year 
harvested  acreage  (as  established  by  the 
committee);  b  =  an  average  of  the  most 
recent  4  years  of  expected  yields  (as 
established  by  the  committee);  and  c  = 
the  number  of  acres  with  5  years  of  sales 
history. 

(b)  A  new  sales  history  shall  be 
calculated  for  each  grower  after  each 
crop  year,  using  the  formulas 
established  in  paragraph  (a)  of  this 
section,  or  such  other  formula(s)  as 
determined  by  the  committee,  with  the 
approval  of  the  Secretary. 

(c)  The  committee,  with  the  approval 
of  the  Secretary,  may  adopt  regulations 
to  alter  the  number  and  identity  of  years 
to  be  used  in  computing  sales  histories, 
including  the  number  of  years  to  be 
used  in  computing  the  average.  The 
committee  may  establish,  with  the 
approval  of  the  Secretary,  rules  and 
regulations  necessary  for  the 
implementation  and  operation  of  this 
section. 

(d)  Sales  histories,  starting  with  the 
crop  year  following  adoption  of  this 
part,  shall  be  calculated  separately  for 
ft'esh  and  processed  cranberries.  The 
amount  of  fresh  kuit  sales  history  may 
be  calculated  based  on  either  the 
delivered  weight  of  the  barrels  paid  for 
by  the  handler  (excluding  trash  and 
unusable  fruit)  or  on  the  weight  of  the 
fiiiit  paid  for  by  the  handler  after 
cleaning  and  sorting  for  the  retail 
market.  Handlers  using  the  former 
calculation  shall  allocate  delivered  fresh 
fruit  subsequently  used  for  processing  to 
growers'  processing  sales.  Fresh  truit 
sales  history,  in  whole  or  in  part,  may 
be  added  to  process  fruit  sales  history 
with  the  approval  of  the  committee  in 
the  event  that  the  grower's  fruit  does  not 
qualify  as  fresh  fruit  at  delivery. 
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(e)  The  committee  may  recommend 
rules  and  regulations  to  adjust  a 
grower's  sales  histor\-  to  compensate  for 
catastrophic  events  that  impact  the 
grower's  crop  for  more  than  2  years. 

Proposal  No.  6 

Revise  §  929.49  to  read  as  follows: 

§  929.49    Marketable  quantity,  allotment 
percentage,  and  annual  allotment. 

(a)  Marketable  quantity  and  allotment 
percentage.  Jf  the  Secretary  finds,  from 
the  recommendation  of  the  committee 
or  from  other  available  information,  that 
limiting  the  quantity  of  cranberries 
purchased  from  or  handled  on  behalf  of 
growers  during  a  crop  year  would  tend 
to  effectuate  the  declared  policy  of  the 
Act,  the  Secretary  shall  determine  and 
establish  a  marketable  quantity  for  that 
crop  year. 

(b)  The  marketable  quantity  shall  be 
apportioned  among  growers  by  applying 
the  allotment  percentage  to  each 
grower's  sales  history,  established 
pursuant  to  §  929.48.  Such  allotment 
percentage  shall  be  established  by  the 
Secretary  and  shall  equal  the  marketable 
quantity  divided  by  the  total  of  all 
growers'  sales  histories  including  the 
estimated  total  sales  history  for  new 
growers.  Except  as  provided  in 
paragraph  (g)  of  this  section,  no  handler 
shall  purchase  or  handle  on  behalf  of 
any  grower  cranberries  not  within  such 
grower's  annual  allotment. 

(c)  In  any  crop  year  in  which  the 
production  of  cranberries  is  estimated 
by  the  committee  to  be  equal  to  or  less 
than  its  recommended  marketable 
quantity,  the  committee  may 
reconunend  that  the  Secretary  increase 
or  suspend  the  allotment  percentage 
applicable  to  that  year.  In  the  event  it  is 
found  that  market  demand  is  greater 
than  the  marketable  quantity  previously 
set,  the  committee  may  recommend  that 
the  Secretary  increase  such  quantity. 

(d)  fssuance  of  annual  allotments. 
The  committee  shall  require  all  growers 
to  qualify  for  such  allotment  by  filing 
with  the  committee  a  form  wherein 
growers  include  the  following 
information: 

(1)  The  amount  of  acreage  which  will 
be  harvested; 

(2)  a  copy  of  any  lease  agreement 
covering  cranoerry  acreage; 

(3)  The  name  of  the  handler(s)  to 
whom  their  annual  allotment  will  be 
delivered; 

(4)  Such  other  information  as  may  be 
necessary  for  the  implementation  and 
operation  of  this  section. 

(e)  On  or  before  such  date  as 
determined  by  the  committee,  with  the 
approval  of  the  Secretary,  the  committee 
shall  issue  to  each  grower  an  annual 


allotment  determined  by  applying  the 
allotment  percentage  established 
pursuant  to  paragraph  (b)  of  this  section 
to  the  grower's  sales  histor\'. 

(f)  On  or  before  such  date  as 
determined  by  the  committee,  with  the 
approval  of  the  Secretary,  in  which  an 
allotment  percentage  is  established  by 
the  Secretar\-,  the  committee  shall  notifx- 
each  handler  of  the  annual  allotment 
that  can  be  handled  for  each  grower 
whose  total  crop  will  be  delivered  to 
that  handler.  In  cases  where  a  grower 
delivers  a  crop  to  more  than  one 
handler,  the  grower  must  specify'  how 
the  annual  allotment  will  be 
apportioned  among  the  handlers. 

(g)  Growers  who  do  not  produce 
cranberries  equal  to  their  computed 
annual  allotment  shall  transfer  their 
unused  allotment  to  such  growers' 
handlers.  The  handler  shall  equitably 
allocate  the  unused  annual  allotment  to 
growers  with  excess  cranberries  who 
deliver  to  such  handler.  Unused  annual 
allotment  remaining  after  all  such 
transfers  have  occurred  shall  be 
reported  and  transferred  to  the 
committee  by  such  date  as  established 
by  the  committee  with  the  approval  of 
the  Secretary. 

(h)  Handlers  who  receive  cranberries 
more  than  the  sum  of  their  growers' 
annual  allotments  have  "excess 
cranberries,"  pursuant  to  §  929.59,  and 
shall  so  notify  the  committee.  Handlers 
who  have  remaining  unused  allotment 
pursuant  to  paragraph  (g)  of  this  section 
are  "deficient"  and  shall  so  notify  the 
committee.  The  committee  shall  allocate 
unused  allotment  to  all  handlers  having 
excess  cranberries,  proportional  to  each 
handler's  total  allotment. 

(i)  Growers  who  decide  not  to  grow  a 
crop,  during  any  crop  year  in  which  a 
volume  regulation  is  in  effect,  may 
choose  not  to  assign  their  allotment  to 
a  handler. 

(j)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations  necessary  for  the 
implementation  and  operation  of  this 
section. 

Proposal  No.  7 
Revise  §  929.50  to  read  as  follows: 

§929.50    Transfers. 

(a)  Leases  and  sales  of  cranberry 
acreage. 

(1)  When  total  or  partial  lease  of 
cranbeny  acreage  occurs,  sales  histor\' 
attributable  to  the  acreage  being  leased 
shall  remain  with  the  lessor. 

(2)  Total  sale  of  cranberry  acreage. 
When  there  is  a  sale  of  a  grower's  total 
cranberry  producing  acreage,  the 
committee  shall  transfer  all  owned 
acreage  and  all  associated  sales  history 


to  such  acreage  to  the  buyer  The  seller 
and  buyer  shall  file  a  sales  transfer  form 
providing  the  committee  with  such 
information  as  may  be  requested  so  that 
the  buyer  will  have  immediate  access  to 
the  sales  history  computation  process. 

(3)  Partial  sale  ofcranbern-  acreage. 
When  less  than  the  total  cranberry- 
producing  acreage  is  sold,  sales  history 
associated  with  that  portion  of  the 
acreage  being  sold  shall  be  transferred 
with  the  acreage.  The  seller  shall 
provide  the  committee  with  a  sales 
transfer  form  containing,  but  not  limited 
to  the  distribution  of  acreage  and  the 
percentage  of  sales  histon,',  as  defined  m 
§  929.48(a)(1),  attributable  to  the  acreage 
being  sold. 

(4)  No  sale  of  cranberry*  acreage  shall 
be  recognized  unless  the  committee  is 
notified  in  writing. 

(b)  Allotment  Transfers  During  a  year 
of  volume  regulation,  a  grower  may 
transfer  all  or  part  of  his/her  allotment 
to  another  grower.  If  a  lease  is  in  effect 
the  lessee  shall  receive  allotment  from 
lessor  attributable  to  the  acreage  leased. 
Provided,  That  the  transferred  allotment 
shall  remain  assigned  to  the  same 
handler  and  that  the  transfer  shall  take 
place  and  the  committee  shall  be 
notified  prior  to  August  1  of  the  year  of 
volume  regulation,  or  such  other  date  as 
recommended  by  the  Committee  and 
approved  by  the  Secretary.  Transfers  of 
allotment  between  growers  having 
different  handlers  may  occur  with  the 
consent  of  both  handlers. 

(c)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations,  as  needed,  for  the 
implementation  and  operation  of  this 
section. 

Proposal  No.  8 
Revise  §929.51  to  read  as  follows; 

§  929.51     Recommendations  for  regulation. 

(a)  If  the  committee  deems  it 
advisable  to  regulate  the  handling  of 
cranberries  in  the  manner  provided  in 
§  929.52.  it  shall  so  recommend  to  the 
Secretary  by  the  following  appropriate 
dates: 

(i)  Allotment  percentage  program  by 
no  later  than  March  1 ; 

(ii)  Withholding  program  as  soon  as 
practicable  after  August  1.  Such 
recommendation  shall  include  the  free 
and  restricted  percentages  for  the  crop 
vear. 

(b)  In  arriving  at  its  recommendations 
for  regulation  pursuant  to  paragraph  (a) 
of  this  section,  the  committee  shall  give 
consideration  to  current  information 
with  respect  to  the  factors  affecting  the 
supplv  of  and  demand  for  cranberries 
during  the  period  when  it  is  proposed 
that  such  regulation  should  be  imposed 
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With  each  such  recommendation  for 
regulation,  the  committee  shall  submit 
to  the  Secretarv'  the  data  and 
information  on  which  such 
recommendation  is  based  and  any  other 
information  the  Secretar\-  may  request. 

Proposal  No.  9 

Revise  §  929.52  to  read  as  follows; 

§929.52    Issuance  of  regulations. 

(a]  The  Secretary  shall  regulate,  in  the 
manner  specified  in  this  section,  the 
handling  of  cranberries  whenever  the 
Secretary  finds,  from  the 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  will  tend  to  effectuate  the 
declared  policy  of  the  Act.  Such 
regulation  shall  limit  the  total  quantity 
of  cranberries  which  may  be  handled 
during  any  fiscal  period  by  fixing  the 
free  and  restricted  percentages,  applied 
to  cranberries  acquired  by  handlers  in 
accordance  with  §  929.54,  and/or  by 
establishing  an  allotment  percentage  in 
accordance  with  §  929.49. 

(b)  The  conunittee  shall  be  informed 
immediately  of  any  such  regulation 
issued  by  the  Secretary,  and  the 
committee  shall  promptly  give  notice 
thereof  to  handlers. 

Proposal  No.  10 
Revise  §  929.58  to  read  as  follows: 

§929.58    Minimum  exemption. 

(a)  Upon  the  basis  of  the 
recommendation  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  the 
Secretary  may  relieve  from  any  or  all 
requirements  pursuant  to  this  part  the 
handling  of  cranberries  in  such 
minimum  quantities  as  the  committee, 
with  the  approval  of  the  Secretary,  may 
prescribe. 

(b)  Upon  the  basis  of  the 
reconunendaUon  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  the 
Secretary  may  relieve  from  any  or  all 
requirements  pursuant  to  this  part  the 
handling  of  such  forms  or  types  of 
cranberries  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  Forms  of  cranberries  could 
include  cranberries  intended  for  fresh 
sales  or  organically  grown  cranberries. 

(c)  The  committee,  with  the  approval 
of  the  Secretary,  shall  prescribe  such 
rules,  regulations,  and  safeguards  as  it 
may  deem  necessary  to  ensure  that 
cranberries  handled  under  the 
provisions  of  this  section  are  handled 
only  as  authorized." 

Proposal  No.  1 1 
Revise  §929.61  to  read  as  follows; 


§  929.61    Outlets  for  excess  cranberries. 

(a)  Noncommercial  outlets.  Excess 
cranberries  may  be  disposed  of  in 
noncommercial  outlets  that  the 
committee  finds,  with  the  approval  of 
the  Secretary,  meet  the  requirements 
outlined  in  paragraph  (c)  of  this  section. 
Noncommercial  outlets  include,  but  are 
not  limited  to: 

(1)  Charitable  institutions;  and 

(2)  Research  and  development 
projects. 

(b)  Noncompetitive  outlets.  Excess 
cranberries  may  be  sold  in  outlets  that 
the  committee  finds,  with  the  approval 
of  the  Secretary,  are  noncompetitive 
with  established  markets  for  regulated 
cranberries  and  meet  the  requirements 
outlined  in  paragraph  (c)  of  this  section. 
Noncompetitive  outlets  include  but  are 
not  limited  to: 

(1)  Any  nonhuman  food  use;  and 

(2)  Other  outlets  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

(c)  Requirements.  The  handler 
disposing  of  or  selling  excess 
cranberries  into  noncompetitive  or 
noncommercial  outlets  shall  meet  the 
following  requirements,  as  applicable: 

(1)  Charitable  institutions.  A 
statement  from  the  charitable  institution 
shall  be  submitted  to  the  committee 
showing  the  quantity  of  cranberries 
received  and  certifying  that  the 
institution  will  consume  the 
cranberries; 

(2)  Research  and  development 
projects.  A  report  shall  be  given  to  the 
committee  describing  the  project, 
quantity  of  cranberries  contributed,  and 
date  of  disposition; 

(3)  Nonhuman  food  use.  Notification 
shall  be  given  to  the  conunittee  at  least 
48  hours  prior  to  such  disposition; 

(4)  Other  outlets  established  by  the 
committee  v^ith  the  approval  of  the 
Secretary.  A  report  shall  be  given  to  the 
committee  describing  the  project, 
quantity  of  cranberries  contributed,  and 
date  of  disposition. 

(d)  The  storage  and  disposition  of  all 
excess  cranberries  withheld  from 
handling  shall  be  subject  to  the 
supervision  and  accounting  control  of 
the  committee. 

(e)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  rules  and 
regulations  for  the  implementation  and 
operation  of  this  section. 

Proposal  No.  12 

Revise  §929.54  to  read  as  follows: 

§929.54    Withholding. 

(a)  Whenever  the  Secretary  has  fixed 
the  free  and  restricted  percentages  for 
any  fiscal  period,  as  provided  for  in 
§  929.52(a),  each  handler  shall  withhold 


from  handling  a  portion  of  the 
cranberries  he  acquires  during  such 
period. 

(b)  Withheld  cranberries  may  meet 
such  standards  of  grade,  size,  quality,  or 
condition  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  The  committee  or 
representatives  of  the  committee  shall 
inspect  all  such  cranberries.  A 
certificate  of  such  inspection  shall  be 
issued  which  shall  include  the  name 
and  address  of  the  handler,  the  number 
and  type  of  containers  in  the  lot.  the 
location  where  the  lot  is  stored, 
identification  marks  (including  lot 
stamp,  if  used),  and  the  quantity  of 
cranberries  in  such  lot  that  meet  the 
prescribed  standards.  Promptly  after 
inspection  and  certification,  each  such 
handler  shall  submit  to  the  committee  a 
copy  of  the  certificate  of  inspection 
issued  with  respect  to  such  cranberries. 

(c)  Any  handler  who  withholds  from 
handling  a  quandty  of  cranberries  in 
excess  of  that  required  pursuant  to 
paragraph  (a)  of  this  section  shall  have 
such  excess  quantity  credited  toward 
the  next  fiscal  year's  withholding 
obligation,  if  any  B  provided  that  such 
credit  shall  be  applicable  only  if  the 
restricted  percentage  established 
pursuant  to  §  929.52  was  modified 
pursuant  to  §  929.53;  to  the  extent  such 
excess  was  disposed  of  prior  to  such 
modification;  and  after  such  handler 
furnishes  the  committee  with  such 
information  as  it  prescribes  regarding 
such  withholding  and  disposition. 

Revise  §  929.56  to  read  as  follows; 

§  929.56    Special  provisions  relating  to 
withheld  (restricted)  cranberries 

(a)  A  handler  shall  make  a  written 
request  to  the  committee  for  the  release 
of  all  or  part  of  the  cranberries  that  the 
handler  is  withholding  from  handling 
pursuant  to  §  929.54(a).  Each  request 
shall  state  the  quantity  of  cranberries  for 
which  release  is  requested  and  shall 
provide  such  additional  as  the 
committee  may  require.  Handlers  may 
replace  the  quantity  of  withheld 
cranberries  requested  for  release  as 
provided  under  either  paragraph  (b)  or 
(c)  of  this  section. 

(b)  The  handler  may  contract  with 
another  handler  for  an  amount  of  free 
cranberries  to  be  converted  to  restricted 
cranberries  that  is  equal  to  the  volume 
of  cranberries  that  the  handler  wishes  to 
have  converted  from  his  own  restricted 
cranberries  to  free  cranberries. 

(1)  The  handlers  involved  in  such  an 
agreement  shall  provide  the  committee 
with  such  information  as  may  be 
requested  prior  to  the  release  of  any 
restricted  cranberries. 


Federal  Register /Vol.  67.  No.  84 /Wednesday,  May  1.  2002  /  Proposed  Rules 


21861 


(2)  The  committee  shall  establish 
guidelines  to  ensure  that  all  necessary 
documentation  is  provided  to  the 
committee,  including  but  not  limited  to, 
the  amount  of  cranberries  being 
converted  and  the  identities  of  the 
handlers  assuming  the  responsibility  for 
withholding  and  disposing  of  the  free 
cranberries  being  converted  to  restricted 
cranberries. 

(3)  Cranberries  converted  to  replace 
released  cranberries  shall  be  inspected 
and  meet  such  standards  as  are 
prescribed  for  withheld  cranberries 
prior  to  disposal. 

(4)  Transactions  and  agreements 
negotiated  between  handlers  shall 
include  all  costs  associated  with  such 
transactions  including  the  purchase  of 
the  free  cranberries  to  be  converted  to 
restricted  cranberries  and  all  costs 
associated  with  inspection  and  disposal 
of  such  restricted  cranberries.  No  costs 
shall  be  incurred  by  the  committee  other 
than  for  the  normal  activities  associated 
with  the  implementation  and  operation 
of  a  volume  regulation  program. 

(5)  Free  cranberries  belonging  to  one 
handler  and  converted  to  restricted 
cranberries  on  the  behalf  of  another 
handler  shall  be  reported  to  the 
committee  in  such  manner  as  prescribed 
by  the  committee. 

'  (6)  The  coiTunittee  may  establish,  with 
the  approval  of  the  Secretar\'.  rules  and 
regulations  for  the  implementation  of 
this  section. 

(c)  Except  as  otherwise  directed  by 
the  Secretary,  as  near  as  practicable  to 
the  beginning  of  the  marketing  season  of 
each  fiscal  period  with  respect  to  which 
the  marketing  policy  proposes 
regulation  pursuant  to  §  929.52(a),  the 
committee  shall  determine  the  amount 
per  barrel  each  handler  shall  deposit 
with  the  committee  for  it  to  release  to 
him,  in  accordance  with  this  section,  all 
or  part  of  the  cranberries  he  is 
withholding;  and  the  committee  shall 
give  notice  of  such  amount  of  deposit  to 
handlers.  Such  notice  shall  state  the 
period  during  which  such  amount  of 
deposit  shall  be  in  effect.  Whenever  the 
committee  determines  that,  by  reason  of 
changed  conditions  or  other  factors,  a 
different  amount  should  therefore  be 
deposited  for  the  release  of  withheld 
cranberries,  it  shall  give  notice  to 
handlers  of  the  new  amount  and  the 
effective  period  thereof.  Each 
determination  as  to  the  amount  of 
deposit  shall  be  on  the  basis  of  the 
committee's  evaluation  of  the  following 
factors: 

(1)  The  prices  at  which  growers  are 
selling  cranberries  to  handlers. 

(2)  The  prices  at  which  handlers  are 
selling  fresh  market  cranberries  to 
dealers, 


(3)  The  prices  at  which  cranberries  are 
being  sold  for  processing  in  products, 

(4)  The  prices  at  which  handlers  are 
selling  cranberry  concentrate,  and 

(5)  The  prices  the  committee  has  paid 
to  purchase  cranberries  to  replace 
released  cranberries  in  accordance  with 
this  section. 

(6)  Each  request  for  release  of 
withheld  cranberries  shall  include,  in 
addition  to  all  other  information  as  may 
be  prescribed  by  the  committee,  the 
quantity  of  cranberries  the  release  is 
reque;  ted  and  shall  be  accompanied  by 
a  deposit  (a  cashier's  or  certified  check 
made  payable  to  the  Cranberry' 
Marketing  Committee)  in  an  amount 
equal  to  the  twenty  percent  of  the 
amount  determined  by  multiplying  the 
number  of  barrels  stated  in  the  request 
by  the  then  effeciive  amount  per  barrel 
as  determined  in  paragraph  (c). 

(7)  Subsequent  deposits  equal  to.  but 
not  less  than,  the  ten  percent  of  the 
remaining  outstanding  balance  shall  be 
payable  to  the  committee  on  a  monthly 
basis  commencing  on  fanuarv^  1 ,  and 
concluding  by  no  later  than  August  31 
of  the  fiscal  period. 

(8)  If  the  committee  determines  such 
a  release  request  is  properly  filled  out. 
is  accompanied  by  the  required  deposit, 
contains  a  certification  that  the  handier 
is  withholding  such  cranberries,  and  the 
committee  is  able  to  determine  it  can 
purchase  unrestricted  (free  percentage) 
from  other  handlers  to  replace  the 
withheld  cranberries  it  shall  release  to 
such  handler  the  quantity  of  cranberries 
specified  in  his  request. 

(d)  Funds  deposited  for  the  release  of 
withheld  cranberries,  pursuant  to 
paragraph  (c)  of  this  section,  shall  be 
used  by  the  committee  to  purchase  from 
handlers  unrestricted  (free  percentage) 
cranberries  in  an  aggregate  amount  as 
nearlv  equal  to.  but  not  in  excess  of.  the 
total  quantity  of  the  released  cranberries 
as  it  is  possible  to  purchase  to  replace 
the  released  cranberries. 

(e)  All  handlers  shall  be  given  an 
equal  opportunity  to  participate  in  such 
purchase  of  unrestricted  (free 
percentage)  cranberries.  If  a  larger 
quantity  is  offered  than  can  be 
purchased,  the  purchases  shall  be  made 
at  the  lowest  price  possible.  If  two  or 
more  handlers  offer  unrestricted  (free 
percentage)  cranberries  at  the  same 
price,  purchases  from  such  handlers 
shall  be  in  proportion  to  the  quantity  of 
their  respective  offerings  insofar  as  such 
division  is  practicable.  The  committee 
shall  dispose  of  cranberries  purchased 
as  restricted  cranberries  in  accordance 
with  §  929.57.  Any  funds  received  by 
the  committee  for  cranberries  so 
disposed  of,  which  are  in  excess  of  the 
costs  incurred  by  the  coirunittee  in 


making  such  disposition,  will  accrue  to 
the  committee's  general  fund. 

(f)  In  the  event  any  portion  of  the 
funds  deposited  with  the  committee 
pursuant  to  paragraph  (c)  of  this  section 
cannot,  for  reasons  beyond  the 
committee's  control,  be  expended  to 
purchase  unrestricted  (free  percentage) 
cranberries  to  replace  those  withheld 
cranberries  requested  to  be  released, 
such  requested  amount  of  withheld 
cranberries  shall  be  reduced  accordingly 
and  such  unexpended  funds  shall,  after 
deducting  expenses  incurred  by  the 
committee,  will  be  refunded  to  the 
handler  .who  deposited  the  funds.  The 
handler  shall  equitably  distribute  such 
refund  account  among  the  growers 
delivering  to  such  handler. 

(g)  Inspection  for  restricted  (withheld) 
cranberries  released  to  a  handler  is  not 
required. 

Production  Area 

Proposal  No.  13 
Revise  §  929.4  to  read  as  follows: 

§  929.4    Production  area. 

Production  area  means  the  States  of 
Massachusetts.  Maine,  Rhode  Island. 
Connecticut,  New  York.  New  Jersey. 
Delaware.  Wisconsin,  Michigan, 
Mirmesota,  Oregon,  and  Washington 

Paid  Advertising 

Proposal  No.  14 

Amend  §929  45  by  revising  paragraph 
(a)  to  read  as  follows: 

§929.45    Research  and  development. 

(a)  The  committee,  with  the  approval 
of  the  Secretan,'.  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing 
research,  and  market  development 
projects,  including  paid  advertising, 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution, 
consumption,  or  efficient  production  of 
cranberries.  The  expense  of  such 
projects  shall  be  paid  from  funds 
collected  pursuant  to  §929.41.  or  from 
such  other  funds  as  approved  by  the 
Secretary 

(b)  The  committee  may.  with  the 
approval  of  the  Secretary,  establish  rules 
and  regulations  as  necessar\'  for  the 
implementation  and  operation  of  this 
section. 

Definition  of  Cranberries 

Proposal  No.  15 
Revise  §  929.5  to  read  as  follows: 

§929.5    Cranberries. 

(a)  Cranberries  means  all  varieties  of 
the  fruit  Vaccinium  Macrocarpon  and 
Vaccinium  oxvcoccus.  known  as 
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cranberries,  grown  in  the  production 
area. 

(b)  The  Committee,  with  the  approval 
of  the  Secretary,  may  modify'  this 
definition. 

Definition  of  Handle 

Proposal  No.  16 

Amend  §  929.10  by  revising 
paragraphs  (a)(2)  and  (b)(4)  to  read  as 
follows: 

§929.10    Handle. 

(a)  *   *   * 

(2)  To  sell,  consign,  deliver,  or 
transport  (except  as  a  common  or 
contract  carrier  of  cranberries  owned  by 
another  person)  fresh  cranberries  or  any 
other  way  to  place  fresh  cranberries  in 
the  current  of  commerce  within  the 
production  area  or  between  the 
production  area  and  any  point  outside 
thereof. 

(b)  *   *   * 

(4)  the  cold  storage  or  freezing  of 
excess  or  restricted  cranberries  for  the 
purpose  of  temporary'  storage  during 
periods  when  an  annual  allotment 
percentage  and/or  a  handler 
withholding  program  is  in  effect  prior  to 
their  disposal,  pursuant  to  §§  929.54  or 
929.59. 

Reports 

Proposal  No.  17 
Revise  §929.62  to  read  as  follows: 

§929.62    Reports. 

(a)  Grower  report.  Each  grower  shall 
file  a  report  with  the  committee  by 
January  15  of  each  crop  year,  or  such 
other  date  as  determined  by  the 
committee,  with  the  approval  of  the 
Secretar>',  indicating  the  following: 

(1)  Total  acreage  harvested  and 
whether  ow-ned  or  leased. 

(2)  Total  commercial  cranberry  sales 
in  barrels  from  such  acreage. 

(3)  Amount  of  acreage  either  in 
production,  but  not  harvested  or  taken 
out  of  production  and  the  reason(s) 
why. 

(4)  Amount  of  new  or  replanted 
acreage  Coming  into  production. 

(5)  Name  of  the  handler(s)  to  whom 
commercial  cranberry  sales  were  made. 

(6)  Such  other  information  as  may  be 
needed  for  implementation  and 
operation  of  this  section. 

(b)  Inventory.  Each  person  engaged  in 
the  handling  of  cranberries  or  cranberrj' 
products  shall,  upon  request  of  the 
committee,  file  promptly  with  the 
committee  a  certified  report,  showing 
such  information  as  the  committee  shall 
specify  with  respect  to  any  cranberries 
and  cranberry  products  which  were 
held  by  them  on  such  date  as  the 
committee  may  designate. 


(c)  Receipts.  Each  handler  shall,  upon 
request  of  the  committee,  file  promptly 
with  the  committee  a  certified  report  as 
to  each  quantity  of  cranberries  acquired 
during  such  period  as  may  be  specified, 
and  the  place  of  production. 

(d)  Handling  reports.  Each  handler 
shall,  upon  request  of  the  committee, 
file  promptly  with  the  committee  a 
certified  report  as  to  the  quantity  of 
cranberries  handled  during  any 
designated  period  or  periods. 

(e)  Other  reports.  Upon  the  request  of 
the  committee,  with  the  approval  of  the 
Secretary,  each  handler  shall  furnish  to 
the  committee  such  other  information 
with  respect  to  the  cranberries  and 
cranberry  products  acquired  and 
disposed  of  by  such  person  as  may  be 
necessary  to  enable  the  committee  to 
exercise  its  powers  and  perform  its 
duties  under  this  part. 

(f)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations  for  the  implementation  and 
operation  of  this  section. 

Revise  §  929.64  to  read  as  follows: 

§  929.64    Verification  of  reports  and 
records. 

The  committee,  through  its  duly 
authorized  agents,  during  reasonable 
business  hours,  shall  have  access  to  any 
handler's  premises  where  applicable 
records  are  maintained  for  the  purpose 
of  assuring  compliance  and  checking 
and  verif\'ing  records  and  reports  filed 
by  such  handler. 

Deletion  of  Obsolete  Provision 

Proposal  No.  18 

Remove  §929.47. 

Proposals  submitted  by  the  Stephen  L. 
Lacev  on  behalf  of  Clement  Pappas  and 
Company.  Inc.,  and  Cliffstar 
Corporation: 

Administrative  Body 

Proposal  No.  19 

In  addition  to  the  Committee's 
recommended  changes  as  set  forth  in 
Proposal  No.  1,  amend  §929.20  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  929.20    Establisliment  and  membership 

***** 

(d)  Disclosure  of  unregulated 
production.  All  grower  members  and 
alternate  grower  members  of  the 
committee  shall  disclose  annually  any 
financial  interest  in  the  production  of 
cranberries  or  cranberry  products  that 
are  not  subject  to  regulation  by  this  part. 


Proposal  No.  20 
Revise  §  929.22  to  read  as  follows: 


§  929.22    Nomination 

(a)  Beginning  on  June  1  of  the  even- 
numbered  year  following  the  adoption 
of  this  amendment,  the  Committee  shall 
hold  nominations  in  accordance  with 
this  section. 

(b)  Whenever  any  cooperative 
marketing  organization  sells  more  than 
fifty  percent  of  the  total  volume  of 
cranberries  sold  during  the  fiscal  period 
in  which  nominations  for  membership 
on  the  committee  are  made,  the  growers 
affiliated  therewith  shall  nominate: 

(1)  Six  qualified  persons  for 
cooperative  members  and  four  qualified 
persons  for  cooperative  alternate 
members  of  the  committee.  Nominee(s) 
for  cooperative  member  and  cooperative 
alternate  member  shall  represent 
growers  from  each  of  the  marketing 
order  districts  designated  in  §  929.20. 

(2)  The  seventh  cooperative  member 
shall  be  referred  to  as  member-at-large. 
The  member-at-large  may  be  nominated 
from  any  of  the  marketing  order 
districts. 

(3)  Six  qualified  persons  for 
independent  members  and  four 
qualified  persons  for  independent 
alternative  members  of  the  committee 
shall  be  nominated  by  those  growers 
who  market  their  cranberries  through 
other  than  cooperative  marketing 
organizations.  Nominees  for 
independent  member  and  independent 
alternate  member  shall  represent 
growers  from  each  of  the  marketing 
order  districts  as  designated  in 

§  929.20(c). 

(c)  Whenever  any  cooperative 
marketing  organization  sells  less  than 
fifty  percent  of  the  total  volume  of 
cranberries  sold  during  the  fiscal  period 
in  which  nominations  for  membership 
on  the  committee  are  made,  the  growers 
affiliated  therewith,  shall  nominate: 

(1)  Six  qualified  persons  for 
cooperative  members  and  four  qualified 
persons  for  cooperative  alternate 
members  of  the  committee.  Nominees 
for  member  and  alternate  member  shall 
represent  growers  from  each  of  the 
marketing  order  districts  as  designated 
in  §  929.20(c). 

(2)  Six  qualified  persons  for 
independent  members  and  four 
qualified  persons  for  independent 
alternate  members  of  the  committee 
shall  be  nominated  by  those  growers 
who  market  their  cranberries  through 
other  than  cooperative  marketing 
organizations.  Nominees  for 
independent  member  and  independent 
alternate  member  shall  represent 
growers  from  each  of  the  marketing 
order  districts  as  designated  in 

§  929.20(c). 

(3)  The  seventh  member  nominee 
shall  be  referred  to  as  the  independent 
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member-at-large.  The  member-at-large 
may  be  nominated  from  any  of  the 
marketing  order  districts. 

(d)  Nominations  of  qualified 
cooperative  and  independent  member 
nominees  shall  be  made  through  a  call 
for  nominations  sent  to  all  eligible 
growers  residing  within  each  of  the 
marketing  order  districts.  The  call  for 
such  nominations  shall  be  by  such 
means  as  are  recommended  by  the 
committee  and  approved  by  the 
Secretan,'. 

(1)  The  names  of  all  eligible  nominees 
from  each  district  received  by  the 
committee,  by  such  date  and  in  such 
form  as  recommended  by  the  committee 
and  approved  by  the  Secretary,  will 
appear  on  the  nomination  ballot  for  that 
district. 

(2]  Election  of  the  cooperative  and 
independent  member  nominees  and 
cooperative  and  independent  alternate 
member  nominees  shall  be  conducted 
by  mail  ballot. 

(3)  Eligible  cooperative  and 
independent  growers  shall  participate  in 
the  election  of  nominees  from  the 
district  in  which  they  reside. 

(4)  When  voting  for  cooperative  and 
independent  member  nominees,  each 
eligible  grower  shall  be  entitled  to  cast 
one  vote  on  behalf  of  him/herself. 

(5)  The  cooperative  and  independent 
nominees  receiving  the  highest  plurality 
of  votes  cast  in  districts  two  and  four 
shall  be  the  member  nominees  from  that 
district.  The  cooperative  and 
independent  nominees  receiving  the 
second  highest  plurality  of  votes  cast  in 
districts  two  and  four  shall  be  the 
alternate  members  from  that  district. 

(6)  The  cooperative  and  independent 
nominees  receiving  the  highest  and 
second  highest  plurality  of  votes  cast  in 
district  one  and  three  shall  be  the 
member  nominees  from  that  district. 
The  cooperative  and  independent 
nominees  receiving  the  third  highest 
plurality  of  votes  cast  in  districts  one 
and  three  shall  be  the  alternates  from 
that  district. 

(e)  Nominations  for  the  cooperative 
and  independent  members-at-large  shall 
be  made  through  a  call  for  nominations 
sent  to  all  eligible  growers  residing 
within  the  marketing  order  districts. 
The  call  for  such  nominations  shall  be 
by  such  means  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(1)  Election  of  the  cooperative  and 
independent  members-at-large  shall  be 
held  by  mail  ballot  sent  to  all  eligible 
growers  in  the  marketing  order  districts 
bv  such  date  and  in  such  form  as 
recommended  by  the  committee  and 
approved  by  the  Secretarv'. 


(2)  Eligible  growers  casting  ballots 
may  vote  for  a  member-at-large  nominee 
from  marketing  order  districts  other 
than  where  they  produce  cranberries. 

(3)  When  voting  for  the  member-at- 
large  nominee,  each  eligible  grower 
shall  be  entitled  to  cast  one  vote  on 
behalf  of  him/herself. 

(4)  The  cooperative  and  independent 
nominees  receiving  the  highest  plurality 
of  votes  cast  shall  be  designated  the 
member-at-large  nominees.  The 
cooperative  and  independent  nominees 
receiving  the  second  highest  plurality  of 
votes  cast  shall  be  declared  the  aUemate 
member-at-large  nominees. 

(f)  The  committee  may  request  that 
growers  provide  their  federal  tax 
identification  number(s)  in  order  to 
determine  voting  eligibility. 

(g)  The  names  and  addresses  of  all 
nominees  shall  be  submitted  to  the 
Secretary  for  selection  no  later  than  luly 
1  of  each  even-numbered  year. 

(h)  The  committee,  with  the  approval 
of  the  Secretary,  may  issue  rules  and 
regulations  to  carry  out  the  provisions 
or  to  change  the  procedures  of  this 
section. 

Volume  Regulations 

Proposal  No.  21 
Replace  §  929.47  to  read  as  follows: 

§929.47    Handler  marketing  pool 

(a)  Handler  marketing  pool.  In  any 
crop  vear  in  which  a  producer  allotment 
is  recommended,  the  committee  shall 
also  recommend,  subject  to  approval  by 
the  Secretary,  the  establishment  of  a 
Handler  Marketing  Pool  as  part  of  the 
Marketable  Quantity. 

(b)  The  committee  shall  determine  on 
or  before  March  1,  the  estimated  number 
of  barrels  of  cranberries  necessary  for  a 
handler  marketing  pool,  and  this 
amount  shall  be  included  with  the 
recommendation  for  the  producer 
allotment  regulation.  The  number  of 
barrels  of  cranberries  necessar\-  for  the 
pool  may  be  adjusted  on  or  before 
September  1  of  the  year  in  which 
volume  regulation  is  established. 

(c)  Calculating  the  size  of  the  pool.  At 
the  time  of  the  recommendation  of  a 
producer  allotment  along  with  a  handler 
marketing  pool,  the  committee  shall 
determine,  based  on  handler  reports, 
which  handlers  will  have  surplus 
inventory  and  which  handlers  will  be 
deficient  under  the  recommended 
volume  regulation. 

(d)  From  the  most  recent  completed 
year  of  handler  reports,  the  committee 
shall  use  the  figures  reported  by  each 
handler  for  total  sales  (including  sales  to 
other  handlers),  the  carr\-in  inventory 
and  the  number  of  barrels  handled  to 


establish  a  handler  marketing  pool  by 
calculating  the  following  for  each 
handler: 

(1)  Current  Year's  Sales  Potential — 
calculated  as  a  specified  percent  of  the 
prior  vear's  sales  plus  an  estimate  for 
shrink.  This  sales  potential  estimate 
mav  be  reviewed  and  adjusted  by  the 
committee  based  on  actual  sales  reports 
or  demonstrated  projected  sales  from 
the  handlers  submitted  prior  to 
September  1  of  the  year  of  volume 
regulation. 

(2)  Current  Year's  Ending  Inventon,'— 
calculated  as  carr\'-in  plus  the  current 
year's  handle  minus  the  current  year's 
sales  potential.  This  estimate  may  be 
reviewed  and  adjusted  by  the  committee 
based  on  actual  sales  reports  from  the 
handlers  submitted  prior  to  September 

1. 

(3)  Regulated  Year's  Projected 
Allotment — calculated  as  the  handler's 
sales  history-  times  the  allotment  percent 
recommended  by  the  committee  plus 
anv  adjustments  for  new  acreage 

(4)  Regulated  Year's  Total  Available 
Supply — calculated  as  the  handler's 
projected  allotment  plus  the  handler's 
current  vear's  ending  inventory. 

(5)  Regulated  Year's  Projected  Sales— 
calculated  as  a  specified  percent  of  the 
prior  vear's  sales  plus  an  estimate  for 

shrink. 

(6)  Regulated  Year's  Desired  Ending 
Inventor}' — calculated  as  a  percent  of 
each  handler's  regulated  year's 
projected  sales. 

(7)  Handler's  Total  Needs— calculated 
as  each  handler's  regulated  year's 
projected  sales  plus  the  regulated  year's 
desired  ending  inventory. 

(8)  Deficit/Surplus — calculated  as  the 
difference  between  the  handler's  total 
needs  and  the  regulated  year's  total 
available  supply. 

(e)  Supply  and  access  to  the  pool.  If 
a  handler's  total  needs  for  cranberries 
are  more  than  its  total  available  supply 
in  the  regulated  year,  then  the  handler 
is  considered  to  be  in  deficit  and  is 
entitled  to  purchase  cranberries  from 
the  pool.  If  a  handler's  total  available 
supplv  of  cranberries  exceeds  its  needs 
in  the  regulated  year,  then  that  handler 
is  considered  to  be  in  surplus  and  shall 
be  required  to  contribute  cranberries  to 
the  pool. 

(f)  If  the  total  needs  of  those  handlers 
with  deficits  is  less  than  the  total  of 
surplus  cranberries  available,  then  the 
handlers  with  surplus  shall  contribute 
to  the  pool  up  to  the  total  of  the  deficits 
in  proportion  to  their  percentage  of  the 
total  surplus. 

(g)  If  the  total  deficit  is  greater  than 
the  total  of  surplus  cranberries 
available,  then  the  size  of  the  pool  is 
limited  to  the  total  of  the  calculated 
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surplus.  In  this  case  handlers  with 
surplus  cranberries  shall  contribute 
their  entire  volume  of  surplus 
cranberries  to  the  pool.  No  handler  is 
obligated  to  contribute  more  than  the 
handler's  surplus. 

(h)  Once  the  pool  contributions  by  the 
handlers  with  surplus  have  been 
assigned  by  the  committee,  the  handlers 
with  surplus  shall  maintain  such 
volume  in  inventory  to  be  available  for 
purchases  by  handlers  with  deficits.  The 
committee  may  request  an  accurate 
accounting  of  the  pool  fruit  by  the 
handler  at  any  time. 

(i)  Any  pool  cranberries  not 
purchased  by  June  30  shall  be  released 
to  the  handler  who  contributed  the 
cranberries. 

(j)  Forms  of  cranberries,  specifications 
and  location.  Pool  fruit  may  be  made 
available  to  handlers  with  deficits  as 
process  fruit  directly  from  the  field 
during  harvest  where  agreeable  to 
handlers  with  surplus.  Pool  fruit  shall 
be  made  available  as  frozen  fruit  and  as 
50-brix  concentrate.  The  committee 
based  on  the  generally  accepted 
specifications  of  the  industry  or 
specifications  used  by  USDA 
purchasing  programs  shall  establish 
quality  specifications  for  each  form  of 
fruit. 

(k)  The  minimum  amount  of  surplus 
Pool  fruit  handlers  shall  make  available 
in  a  particular  growing  area  shall  be  in 
direct  proportion  to  that  handler's 
handle  in  that  growing  area.  For 
example,  if  a  handler  with  surplus 
receives  50%  of  its  crop  in 
Massachusetts,  then  that  handler  shall 
source  at  least  50%  of  its  pool  ft^it  from 
Massachusetts. 

(1)  Handlers  may  make  a  request  to  the 
committee  for  pool  cranberries.  The 
committee  shall  endeavor  to  source  the 
form  of  fruit  and  preferred  location  to 
meet  the  request  of  the  handler  based  on 
availability  of  cranberries  requested.  If 
the  specifications  requested  cannot  be 
met,  the  committee  shall  negotiate  with 
handlers  who  have  surplus  to  meet  the 
reauest  to  the  extent  possible. 

(m)  Pool  pricing. 

(1)  A  deficit  handler  may  purchase 
cranberries  from  the  pool  at  an 
acquisition  price  that  is  equal  to  the 
price  that  handler  is  paying  its  growers 
for  the  current  crop. 

(2)  The  reimbursement  price  received 
for  pool  cranberries  by  handlers 
contributing  to  the  pool  shall  be  the 
same  as  the  acquisition  price 
determined  under  subparagraph  (1). 

(n)  Payment  Terms.  Handlers 
acquiring  cranberries  from  the  pool 
shall  deposit  an  initial  payment  of  $5.00 
per  barrel  with  the  committee  within  30 
days  of  receipt  of  product.  Subsequent 


payments  shall  be  made  every  60  days 
in  the  amount  specified  by  the 
committee  based  on  handler  payments 
to  growers  to  date.  Full  settlement  shall 
be  made  no  later  than  August  31.  The 
committee  shall  immediately  remit  all 
partial  payments  received  from 
acquiring  handlers  to  handlers  supply 
the  pool  cranberries.  Final 
reimbursement  shall  be  made  no  later 
than  August  31. 

(o)  Pool  expenses  and  proceeds. 
Expenses  incurred  by  the  committee  in 
administering  the  marketing  pool  shall 
be  paid  from  assessment  funds. 

(p)  Reports.  Each  handler  shall  file 
with  the  committee  grower  price 
information  necessary  to  establish  pool 
prices  in  such  a  manner  as  the 
committee  may  prescribe.  This 
information  shall  be  treated  as 
confidential  and  subject  to  the 
disclosure  provisions  of  §  929.65. 

(q)  Regulations.  The  committee  may 
establish,  with  the  approval  of  the 
Secretary,  rules  and  regulations,  as 
needed,  for  the  implementation  and 
operation  of  this  section. 

Proposal  No.  22 

Amend  §  929.56  by  revising 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  929.56    Special  provisions  relating  to 
withheld  (restricted)  cranberries. 

***** 

(c)  Funds  deposited  for  the  release  of 
withheld  cranberries,  pursuant  to 
peuagraph  (a)  of  this  section,  shall  be 
used  by  the  conunittee  to  purchase  from 
handlers  unrestricted  (free  percentage) 
cranberries  in  an  aggregate  amount  as 
nearly  equal  to,  but  not  in  excess  of,  the 
total  quantity  of  the  released  cranberries 
as  it  is  possible  to  purchase  to  replace 
the  release  cranberries.  All  handlers 
shall  be  given  an  opportunity  to 
participate  in  such  purchase.  If  a  larger 
quantity  is  offered  than  can  be 
purchased,  the  purchases  shall  be  made 
at  the  lowest  prices  possible.  If  two  or 
more  handlers  offer  at  the  same  price, 
purchases  from  such  handlers  shall  be 
in  proportion  to  the  quantity  of  their 
respective  offerings  insofar  as  such 
division  is  practicable.  The  cranberries 
so  purchased  shall  be  disposed  of  by  the 
committee  as  restricted  cranberries  in 
accordance  with  §  929.57.  Any  funds 
received  by  the  committee  for 
cranberries  so  disposed  of,  which  are  in 
excess  of  the  costs  incurred  by  the 
committee  in  making  such  disposition, 
shall  be  paid  or  credited  to  the  handler 
which  deposited  the  funds  for  equitable 
distribution  to  its  growers. 

(d)  In  the  event  any  portion  of  the 
funds  deposited  with  the  committee 
pursuant  to  paragraph  (a)  of  this  section 


cannot,  for  reasons  beyond  the 
committee's  control,  be  expended  to 
purchase  unrestricted  (free  percentage) 
cranberries  to  replace  those  released, 
such  unexpended  funds  shall,  after 
deducting  expenses  incurred  by  the 
committee  in  connecting  with  the 
purchase  and  disposition  of  cranberries 
pursuant  to  paragraph  (c)  of  this  section, 
be  offered  and  paid  or  credited  to  the 
handler  which  deposited  the  funds  for 
equitable  distribution  to  its  growers.  In 
the  event  that  the  offer  is  not  accepted 
or  directions  given  by  a  handler  to 
credit  the  funds  within  90  days,  the 
funds  will  accrue  to  the  committee's 
general  account. 

Proposals  submitted  by  the  Wisconsin 
Cranberry  Cooperative: 

Proposal  No.  23 
Revise  §  929.22  to  read  as  follows: 

§928.22    Nomination. 

(a)  Beginning  on  June  1  of  the  even- 
numbered  year  following  the  adoption 
of  this  amendment,  the  committee  shall 
hold  nominations  in  accordance  with 
this  section. 

(b)  Whenever  the  combined  sales  of 
cranberries  by  all  cooperative  marketing 
organizations  equals  or  exceeds  fifty 
percent  of  the  volume  of  cranberries 
sold  during  the  fiscal  period  in  which 
nominations  for  membership  on  the 
committee  are  made: 

(1)  Six  qualified  persons  for 
cooperative  members  and  four  qualified 
persons  for  cooperative  alternative 
members  of  the  committee  shall  be 
nominated  by  the  cooperative  growers 
in  accordance  with  the  nomination 
procedure  in  paragraph  (d)  of  this 
section.  Nominee(s)  for  cooperative 
member(s)  and  cooperative  alternative 
member(s)  shall  represent  growers  from 
each  of  the  marketing  order  districts 
designated  in  §929.20. 

(2)  Six  qualified  persons  for 
independent  members  and  four 
qualified  persons  for  independent 
edternate  members  of  the  conmiittee 
shall  be  nominated  by  those  growers 
who  market  thefr  cranberries  through 
other  than  cooperative  marketing 
organizations,  in  accordance  with  the 
nomination  procedure  in  paragraph  (e) 
of  this  section.  Nominee(s)  for 
independent  member(s)  and 
independent  alternate  member(s)  shall 
represent  growers  from  each  of  the 
marketing  order  districts  as  designated 
in  §  929.20(c). 

(3)  The  seventh  member  shall  be 
referred  to  as  cooperative  member-at- 
large.  The  member-at-large  may  be 
nominated  from  any  of  the  marketing 
order  districts  in  accordance  with 
paragraph  (f)  of  this  section. 
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(c)  Whenever  the  combined  sales  of 
cranberries  by  all  cooperative  marketing 
organizations  is  less  than  fifty  percent  of 
the  total  volume  of  cranberries  sold 
during  the  fiscal  period  in  which 
nominations  for  membership  on  the 
committee  are  made: 

(1)  Six  qualified  persons  for 
cooperative  members  and  four  qualified 
persons  for  cooperative  alternative 
members  of  the  committee  shall  be 
nominated  by  the  cooperative  growers 
in  accordance  with  the  nomination 
procedure  in  paragraph  (d)  of  this 
section.  Nominee(s)  for  member(s)  and 
alternate  member(s)  shall  represent 
growers  from  each  of  the  marketing 
order  districts  as  designated  in 

§  929.20(c). 

(2)  Six  qualified  persons  for 
independent  members  and  four 
qualified  persons  for  independent 
alternate  members  of  the  committee 
shall  be  nominated  by  those  growers 
who  market  their  cranberries  through 
other  than  cooperative  marketing 
organizations,  in  accordance  with  the 
nomination  procedure  in  paragraph  (e) 
of  this  section.  Nominee(s)  for 
independent  member(s)  and 
independent  alternate  member{s)  shall 
represent  growers  from  each  of  the 
marketing  order  districts  as  designated 
in  §  929.20(c). 

(3)  The  seventh  member  nominee 
shall  be  referred  to  as  the  independent 
member-at-large.  The  member-at-large 
may  be  nominated  from  any  of  the 
marketing  order  districts  in  accordance 
with  paragraph  (g)  of  this  section. 

(d)  Nominations  of  qualified 
cooperative  member  nominees  shall  be 
made  through  a  call  for  nominations 
sent  to  all  eligible  growers  affiliated 
with  a  cooperative  marketing 
organization  residing  within  each  of  the 
marketing  order  districts.  The  call  for 
such  nominations  shall  be  by  such 
means  as  are  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(1)  The  names  of  all  eligible  nominees 
from  each  district  received  by  the 
committee,  by  such  date  and  in  such 
form  as  recommended  by  the  committee 
and  approved  by  the  Secretary,  will 
appear  on  the  nomination  ballot  for  that 
district. 

(2)  Election  of  the  cooperative 
member  nominees  and  cooperative 
alternate  member  nominees  shall  be 
conducted  by  mail  ballot. 

(3)  Eligible  cooperative  growers  shall 
participate  in  the  election  of  nominees 
from  the  district  in  which  they  reside. 

(4)  When  voting  for  cooperative 
member  nominees,  each  eligible  grower 
shall  be  entitled  to  cast  one  vote  on 
behalf  of  him/herself. 


(5)  The  nominee  receiving  the  highest 
pluralitv  of  votes  cast  in  Districts  2  and 
4  shall  be  the  cooperative  member 
nominee  from  that  district.  The  nominee 
receiving  the  second  highest  plurality  of 
votes  cast  in  Districts  2  and  4  shall  be 
the  cooperative  alternate  member  from 
that  district. 

(6)  The  nominees  receiving  the 
highest  and  second  highest  plurality  of 
votes  cast  in  Districts  1  and  3  shall  be 
the  cooperative  member  nominees  from 
that  district.  The  nominee  receiving  the 
third  highest  plurality  of  votes  cast  in 
Districts  1  and  3  shall  be  the  cooperative 
alternate  member  from  that  district. 

(e)  Nominations  of  qualified 
independent  member  nominees  shall  be 
made  through  a  call  for  nominations 
sent  to  all  eligible  independent  growers 
residing  within  each  of  the  marketing 
order  districts.  The  call  for  such 
nominations  shall  be  by  such  means  as 
are  recommended  by  the  committee  and 
approved  by  the  Secretary. 

(1)  The  names  of  all  eligible  nominees 
from  each  district  received  by  the 
committee,  by  such  date  and  in  such 
form  as  recommended  by  the  committee 
and  approved  by  the  Secretary,  will 
appear  on  the  nomination  ballot  for  that 
district. 

(2)  Election  of  the  independent 
member  nominees  and  independent 
alternate  member  nominees  shall  be 
conducted  by  mail  ballot. 

(3)  Eligible  independent  growers  shall 
participate  in  the  election  of  nominees 
from  the  district  in  which  they  reside. 

(4)  When  voting  for  independent 
member  nominees,  each  eligible  grower 
shall  be  entitled  to  cast  one  vote  on 
behalf  of  him/herself. 

(5)  The  nominee  receiving  the  highest 
plurality  of  votes  cast  in  Districts  2  and 
4  shall  be  the  independent  member 
nominee  from  that  district.  The  nominee 
receiving  the  second  highest  plurality  of 
votes  cast  in  Districts  2  and  4  shall  be 
the  independent  alternate  member  from 
that  district. 

(6)  The  nominees  receiving  the 
highest  and  second  highest  plurality  of 
votes  cast  in  Districts  1  and  3  shall  be 
the  independent  member  nominees 
from  that  district.  The  nominee 
receiving  the  third  highest  plurality  of 
votes  cast  in  Districts  1  and  3  shall  be 
the  independent  alternate  member  from 
that  district. 

(f)  Nominations  for  the  cooperative 
member-at-large  shall  "be  made  through 
a  call  for  nominations  sent  to  all  eligible 
cooperative  growers  residing  within  the 
marketing  order  districts.  The  call  for 
such  nominations  shall  be  by  such 
means  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 


(1)  Election  of  the  member-at-large 
shall  be  held  by  mail  ballot  sent  to  all 
eligible  cooperative  growers  in  the 
marking  order  districts  by  such  date  and 
in  such  form  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(2)  Eligible  cooperative  growers 
casting  ballots  may  vote  for  a  member- 
at-large  nominee  from  marketing  order 
districts  other  than  where  they  produce 
cranberries. 

(3)  When  voting  for  the  member-at- 
large  nominee,  each  eligible  cooperative 
grower  shall  be  entitled  to  cast  one  vote 
on  behalf  of  him/herself 

(4)  The  nominee  receiving  the  highest 
plurality  of  votes  cast  shall  be 
designated  the  cooperative  member-at- 
large  nominee.  The  nominee  receiving 
the  second  highest  plurality  of  votes 
cast  shall  be  declared  the  cooperative 
alternate  member-at-large  nominee 

(g)  Nominations  for  the  independent 
member-at-large  shall  be  made  through 
a  call  for  nominations  sent  to  all  eligible 
independent  growers  residing  within 
the  marketing  order  districts.  The  call 
for  such  nominations  shall  be  by  such 
means  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(1)  Election  of  the  member-at-large 
shall  be  held  by  mail  ballot  sent  to  all 
eligible  independent  growers  in  the 
marketing  order  districts  by  such  date 
and  in  such  form  as  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

(2)  Eligible  independent  growers 
casting  ballots  may  vote  for  a  member- 
at-large  nominee  from  marketing  order 
districts  other  than  where  they  produce 
cranberries. 

(3)  When  voting  for  the  member-at- 
large  nominee,  each  eligible 
independent  grower  shall  be  entitled  to 
cast  one  vote  on  behalf  of  him/ herself. 

(4)  The  nominee  receiving  the  highest 
pluralitv  of  votes  cast  shall  be 
designated  the  independent  member-at- 
large  nominee.  The  nominee  receiving 
the  second  highest  plurality  of  votes 
cast  shall  be  declared  the  independent 
alternate  member-at-large  nominee, 

(h)  The  committee  may  request  that 
growers  provide  their  federal  tax 
identification  number(s)  in  order  to 
determine  voting  eligibility. 

(i)  The  names  and  addresses  of  all 
nominees  shall  be  submitted  to  the 
Secretary  for  selection  no  later  than  July 
1  of  each  even-numbered  year. 

(j)  The  committee,  with  the  approval 
of  the  Secretary-,  may  issue  rules  and 
regulations  to  cany  out  the  provisions 
or  to  change  the  procedures  of  this 
section. 
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Proposal  No.  24 
Revise  §  929.23  to  read  as  follows: 

§929.23    Selection. 

(a)  From  nominations  made  pursuant 
to  §  929.22,  the  Secretary  shall  select 
members  and  alternate  members  to  the 
committee  on  the  basis  of  the 
representation  provided  for  in 
§  929.20(c)  and  in  paragraphs  (b)  and  (c) 
of  this  section. 

(h]  Whenever  the  combined  sales  of 
cranberries  by  all  cooperative  marketing 
organizations  equals  or  exceeds  fifty 
percent  of  the  volume  of  cranberries 
sold  during  the  fiscal  period  in  which 
nominations  for  membership  on  the 
committee  are  made,  the  Secretary  shall 
select: 

(1)  Six  cooperative  memh)ers  and  four 
cooperative  alternate  members  from 
nominations  made  pursuant  to 

§  929.22(b)(1)  and  (d), 

(2)  Six  independent  members  and 
four  independent  alternate  members 
from  growers  who  market  their 
cranberries  other  than  through 
cooperative  marketing  organizations, 
pursuant  to  §  929.22(b)(2)  and  (e),  and 

(3)  One  cooperative  member-at-large 
from  nominations  made  pursuant  to 

§  929.22(b)(3)  and  (f). 

(c)  Whenever  the  combined  sale  of 
cranberries  by  all  cooperative  marking 
organizations  is  less  than  fifty  percent  of 
the  total  volume  of  cranberries  sold 
during  the  fiscal  period  in  which 
nominations  for  membership  on  the 
committee  are  made,  the  Secretary-  shall 
select: 

(1)  Six  cooperative  members  and  four 
cooperative  alternate  members  from 
nominations  made  pursuant  to  §  929.22 
(c)(1)  and  (d). 

(2)  Six  independent  members  and 
four  independent  alternate  members 
from  nominations  made  pursuant  to 
§  929.22(c)(3)  and  (e). 

(3)  One  independent  member-at-large 
from  nominations  made  pursuant  to 

§  929.22(c)(2)  and  (e). 

Proposal  No.  25 
Revise  §  929.61  to  read  as  follows: 

§  929.61    Outlets  for  excess  cranberries. 

(a)  Noncommercial  outlets.  Excess 
cranberries  may  be  disposed  of  in 
noncommercial  outlets  that  the 
committee  finds,  with  the  approval  of 
the  Secretary,  meet  the  requirements 
outlined  in  paragraph  (c)  of  this  section. 
Noncommercial  outlets  include  but  are 
not  limited  to: 

(1)  Charitable  institutions;  and 

(2)  Research  and  development 
projects  approved  by  the  U.S. 
Department  of  Agriculture. 


(b)  Non-Competitive  Outlets.  Excess 
cranberries  may  be  sold  in  outlets  that 
the  committee  finds,  with  the  approval 
of  the  Secretary,  cu-e  non-competitive 
with  established  markets  for  regulated 
cranberries  and  meet  the  requirements 
outlined  in  paragraph  (c)  of  this  section. 
Noncompetitive  outlets  include  but  are 
not  limited  to: 

(1)  Any  non-human  food  use;  and 

(2)  Foreign  markets  with  a  total 
annual  consumption  of  less  than  the 
equivalent  of  20,000  barrels  of 
cranberries  and/ or  cranberry  products. 
The  committee  will  annually  publish  a 
report  which  lists  foreign  markets  which 
have  a  total  consumption  of  more  than 
the  equivalent  of  20,000  barrels  of 
cranberries  and/ or  cranberry  products. 

(c)  Requirements.  The  handler 
disposing  of  or  selling  excess 
cranberries  into  noncompetitive  or 
noncommercial  outlets  shall  meet  the 
following  requirements,  as  applicable: 

(1)  Charitable  institutions.  A 
statement  from  the  charitable  institution 
shall  be  submitted  to  the  committee 
showing  the  quantity  of  cranberries 
received  and  certifying  that  the 
institution  will  consume  the 
cranberries; 

(2)  Research  and  development 
projects.  A  report  shall  be  given  to  the 
committee  describing  the  project, 
quantity  of  cranberries  contributed,  and 
date  of  disposition; 

(3)  Non-human  food  use.  Notification 
shall  be  given  to  the  committee  at  least 
48  hours  prior  to  such  disposition; 

(4)  Foreign  markets  with  a  total 
annual  consumption  of  less  than  the 
equivalent  of  20,000  barrels  of 
cranberries  and/or  cranberry  products. 
A  copy  of  the  onboard  bill  of  lading 
shall  be  submitted  to  the  committee 
showing  the  amount  of  cranberries 
loaded  for  export;  and 

(5)  Other  outlets  established  by  the 
committee  with  the  approval  of  the 
Secretary.  A  report  shall  be  given  to  the 
committee  describing  the  project; 
quantity  of  cranberries  contributed,  and 
date  of  disposition. 

(d)  The  storage  and  disposition  of  all 
excess  cranberries  withheld  from 
handling  shall  be  subject  to  the 
supervision  and  accounting  control  of 
the  committee. 

(e)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  rules  and 
regulations  for  the  implementation  and 
operation  of  this  section. 

Proposal  No.  26 

Revise  §  929.56  to  read  as  follows: 


§  929.1 04    Outlets  for  excess  cranberries. 

(a)  In  accordance  with  §  929.61, 
excess  cranberries  may  be  disposed  of 
only  in  the  following  noncommercial  or 
noncompetitive  outlets,  but  only  if  the 
requirements  in  paragraph  (b)  of  this 
section  are  complied  with: 

(1)  Charitable  institutions; 

(2)  Research  and  development 
projects; 

(3)  Any  non-human  food  use; 

(4)  Foreign  markets  with  a  total 
aimued  consumption  of  less  than  the 
equivalent  of  20,000  barrels  of 
cranberries  or  cranberry  products;  and 

(5)  Other  outlets  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

(b)  Excess  cranberries  may  not  be 
converted  into  canned,  frozen,  or 
dehydrated  cranberries  or  other 
cranberry  products  by  any  commercial 
process.  Handlers  may  divert  excess 
cranberries  in  the  outlets  listed  in 
paragraph  (a)  of  this  section  only  if  they 
meet  the  requirements  specified  in 

§  929.61(c). 

Proposal  submitted  by  Doaime 
Andresen,  a  Massachusetts  grower: 

Proposal  No.  27 

Amend  §  929.58  by  revising  paragraph 
(a)  to  read  as  follows: 

§  929.58    Minimum  exemption. 

(a)  Upon  the  basis  of  the 
recommendation  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  the 
Secretary  may  relieve  from  any  or  all 
requirements  pursuant  to  this  part  the 
handling  of  cranberries  in  such 
minimum  quantities  as  the  committee, 
with  approval  of  the  Secretary,  may 
prescribe  including  the  first  one 
thousand  barrels  produced  by  each 
grower. 
***** 

The  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service, 
submitted  the  following  proposal: 

Proposal  No.  28 

Make  such  changes  as  may  be 
necessary  to  the  order  to  conform  with 
any  amendment  thereto  that  may  result 
from  the  hearing. 

Dated:  April  23,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  02-10526  Filed  4-25-02;  1:11  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  96,  and  97 
[FRL-7203-3] 

Response  to  Court  Remand  on  N0\ 
SIP  Call  and  Section  126  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Response  to  court  remand  of 

rules. 

summary:  In  today's  document,  EPA  is 
responding  to  two  court  decisions 
directing  EPA  to  reconsider  heat  input 
growth  rates  projected  and  used  in 
setting  nitrogen  oxides  (N0\)  emission 
budgets  in  two  rules  designed  to  reduce 
interstate  transport  of  ozone  and  NOx, 
an  ozone  precursor.  After  reviewing  the 
heat  input  growth  rates  and  considering 
the  court  decisions  and  additional 
comments,  EPA  has  decided  to  continue 
to  use  the  heat  input  growth  rates 
developed  in  the  rules.  One  rule,  the 
NOx  State  Implementation  Plan  Call 
(NOx  SIP  Call)  under  Section  110  of  the 
Clean  Air  Act  (CAA),  set  ozone  season 
NOx  emission  budgets  based,  in  part,  on 
emissions  reductions  calculated  for 
large,  fossil  fuel-fired  electric  generating 
units  (EGUs)  in  22  States  and  the 
District  of  Columbia.  The  second  rule, 
issued  in  response  to  petitions  by 
northeastern  States  under  Section  126  of 
the  CAA  (Section  126  Rule),  included 
ozone  season  NOx  emission  budgets  for 
EGUs  in  12  States  and  the  District  of 
Columbia.  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  (the 
Court)  remanded  the  heat  input  growth 
rates  to  EPA  to  either  properly  justify 
the  growth  rates  currently  used  by  EPA 
or  to  develop  and  justify  new  growth 
rates.  After  reviewing  the  matter.  EPA 
believes  that  the  methodolog>'  used  in 
developing  the  heat  input  growth  rates 
and  the  resulting  growth  rates  are 
reasonable  based  on  the  information 
available  at  the  time  the  rules  were 
issued,  confirmed  by  new  information 
concerning  activity  to  date. 
ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Docket  Office,  located  at  401  M  Street. 
SW.,  Waterside  Mall.  Room  M-1500. 
Washington.  DC  20460,  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  questions,  and  questions  on 
technical  issues  concerning  today's 
notice  should  be  addressed  to  Kevin 
CuUigan.  Office  of  Atmospheric 


Programs,  Clean  Air  Markets  Division, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.  (6204N), 
Washington.  DC  20460.  telephone  (202) 
564-9172.  e-mail  at 
culligan.kevin@epa.gov.  Questions  on 
legal  issues  concerning  today's  notice 
should  be  addressed  to  Howard  J. 
Hoffman,  Office  of  General  Counsel, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.  (2344A), 
Washington.  DC  20460,  telephone  (202) 
564-5582,  e-mail  at 

hoffinan.howard@epa.gov  OT  Dwight  C. 
Alpern,  Clean  Air  Markets  Division, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.  (6204N), 
Washington.  DC  20460,  telephone  (202) 
564-9151.  e-mail  at 
alpern .  dwigh  t@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  In  today's 
notice,  EPA  is  responding  to  two  rulings 
by  the  Court  directing  EPA  to  reconsider 
growth  rates  for  heat  input  (i.e.,  fossil 
fuel  use)  for  the  ozone  season  (May  1- 
September  30)  projected  and  used  in 
setting  State  NOx  emission  budgets  in 
two  rules  designed  to  reduce  interstate 
transport  of  ozone  and  NOx.^  On  May 
15.  2001,  the  Court  issued  a  decision  in 
Appalachian  Power  v.  U.S.  EPA,  249 
F.3d  1032  (DC.  Cir.  2001)  concerning 
the  Section  126  Rule  ("Section  126 
Decision").  As  part  of  that  decision,  the 
Court  remanded  the  heat  input  growth 
rates  that  EPA  used  to  calculate  NOx 
emission  budgets  set  in  response  to 
several  petitions  by  northeastern  States 
under  Section  126  of  the  CAA.  The 
Court  remanded  these  growth  rates  to 
EPA  to  either  properly  justify  the 
growth  rates  currently  used  by  EPA  or 
to  develop  and  justify  new  growth  rates. 
On  June  8,  2001.  the  Court  issued  a 
similar  decision  in  Appalachian  Power 
V.  U.S.  EPA.  251  F.3d  1026  (D.C.  Cir. 
2001)  concerning  heat  input  growrth 
rates  used  to  develop  NOx  emission 
budgets  used  in  the  NOx  SIP  Call 
related  to  interstate  transport  of  ozone 
("Technical  Amendments  Decision"). 
The  Court  raised  concerns  about  EPA's 
explanation  of  the  methodology  for 
developing  projected  heat  input  growth 
rates  and  about  States  for  which  heat 
input  for  EGUs  had  already  exceeded 
the  heat  input  that  EPA  projected  for 
2007. 

In  response  to  the  Court's  decisions. 
EPA  has  reviewed  the  heat  input  grovvrth 
rates  for  EGUs  and  the  methodology 
used  to  develop  those  grow^  rates. 
Based  on  that  review,  EPA  believes  that 
the  heat  input  growth  rates  and  the 


'  Unless  otherwise  stated,  all  references  in  this 
notice  to  actual  or  projected  "heat  input"  or  "heat 
input  growth  rates"  concern  heat  input  during  the 
ozone  season  for  EGUs. 


methodology  used  to  develop  them  were 
reasonable.  Furthermore,  in  response  to 
the  Court's  and  commenters'  concerns. 
EPA  has  also  reviewed  new  information 
concerning  current  activity.  This  notice 
explains  why  EPA  thinks  that  the 
growth  rates  were  reasonable  based  on 
the  information  that  EPA  had  available 
at  the  time  of  the  original  rulemakings, 
as  confirmed  by  new  information. 

Availability  of  Related  Information 

The  official  record  for  the  Section  126 
rulemaking  has  been  established  under 
docket  number  A-97-43.  The  official 
record  for  the  NOx  SIP  Call  rulemaking 
has  been  established  under  docket 
number  A-96-56.  The  public  version  of 
both  records,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information,  is  available  for  inspection 
from  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  rulemaking  record  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Waterside  Mall,  Room  M-1500, 
Washington,  DC  20460.  In  addition,  the 
Federal  Register  rulemakings  and 
associated  documents  are  located  at 
http://www.epa.gov/ttn/rto/,  and  certain 
documents  are  located  at  http:// 
wvtrw.epa.gov/airmarkets/fednox/ 
1 26noda2/ index.html. 

Outline 

I.  Background 

A.  NOx  SIP  Call 

B.  Section  126  Rule 

C.  Technical  Amendments 

II.  Court  Decisions 

A.  Section  126  Decision 

B.  Technical  Amendments  Decision 

III.  Notices  of  Data  Availability 

IV.  States  Addressed  in  Today's  Notice 

A.  NOx  SIP  Call 

B.  Section  126  Rule 

V.  EPA's  Explanation  of  Heat  Input  Growth 

Rate  Methodology  and  Response  to  Court 
Remand  and  Public  Comments 

A.  Overview 

B.  Description  of  EPA's  Methodology 

1.  EPA's  Methodology  for  Determining 
State  NOx  Emission  Budgets  and  Heat 
Input  Growth  Rates 

2.  Use  of  Consistent  Heat  Input  Growth 
Rates  for  Different  Parts  of  EPA's 
Analysis 

C.  Justification  for  EPA's  Methodology  and 
Reasonableness  of  EPA's  Underlying 
Assumptions 

1.  Court's  and  Commenters'  Concerns 

2.  EPA  Reasonably  Decided  to  Develop 
State  NOx  Emission  Budgets  by  Using 
Heat  Input  Growth  Rates. 

3.  State  Heat  Input  Growth  Rates  Based  on 
IPM  Outputs  for  2001-2010  Were 
Reasonably  Representative  of  1997-2007 
Heat  Input  Growth. 

4.  EPA  Did  Not  "Double  Count"  Electricity 
Demand  Reductions  Under  CCAP. 
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5.  EPA's  Assumptions  Regarding  the 
Location  of  New  Units  Were  Reasonable. 

D.  Actual  Heat  Input  Compared  to  EP.'X's 
Projections  of  Heat  Input 

1.  Court's  and  Commenters'  Concerns 

2.  HP.-\'s  Heat  Input  Projections  for  the 
Region -.Are  Consistent  With  .Actual  Heat 
Input  Data. 

3.  EP.\'s  Heat  Input  Growth  Rates  and  2007 
Projections  for  Most  States  are  not 
Disputed  by  Commenters. 

4.  Historical  Data  Show  That  a  State's  Heat 
Input  Can  Decrease  Significantly  Over 
Multi-Year  Periods. 

5.  Approach  of  Using  Recent  State  Heat 
Input  to  Project  Future  State  Heat  Input 
is  not  Statistically  Sound. 

6.  EPA's  Heat  Input  Projections  do  not 
Implicitly  Assume  Negative  Growth  in 
Electricity  Generation. 

7.  Even  if  There  Were  a  Substantial  Risk 
that  EPAs  State  Heat  Input  Projection 
Would  be  Less  Than  a  State's  .Actual 
2007  Heat  Input.  This  Would  not  Make 
EPA's  Projection  Unreasonable. 

8.  Commenters  Overstated  the  Impacts  of 
Actual  State  Heat  Input  Exceeding 
Projected  State  Heat  Input. 

9.  Discussion  of  Individual  States  for 
Which  EPA's  Heat  Input  Growth  Rates 
are  Disputed  by  Commenters. 

10.  No  Heat  Input  Growth  Methodology 
has  Been  Presented  That  Would  Have 
Results  That  Better  Comport  With  Actual 
Heat  Input. 

E.  Procedural  Issues 

1.  Notice- And-Comment  Rulemaking 

2.  Petition  To  Reconsider 

I.  Background 

A.  NOx  SIP  Call 

In  October  1998.  EPA  issued  the  NOx 
SIP  Call— a  final  rule  under  Section 
110(k)(5)  of  the  CAA,  42  U.S.C. 
7410(k)(5) — requiring  22  States  and  the 
District  of  Columbia  ("upwind  States") 
to  revise  their  SIPs  to  impose  additional 
controls  on  NOx  emissions. ^  See 
Finding  of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone,  63  FR 
57,356  (Oct.  27,  1998).  EPA  concluded 
that  emissions  from  the  upwind  States 
"contribute  significantly"  to  ozone 
nonattainment  in  downwind  States,  in 
violation  of  section  110(a)(2)(D)(i). 
Under  the  NOx  SIP  Call,  upwind  States 
are  required  to  reduce  emissions  by 
amounts  that  would  allow  meeting  NOx 
emission  budgets.  EPA  determined 
these  budgets  by  projecting  NOx 
emissions  to  2007  for  all  source 
categories  and  then  reducing  those 
amounts  bv  the  emissions  reductions 


2  The  States  were:  Alabama,  Connecticut, 
Delaware.  Georgia.  Illinois.  Indiana,  Kentucky. 
Maryland.  Massachusetts.  Michigan.  Missouri.  New 
Jersey.  New  York.  North  Carolina,  Ohio. 
Pennsylvania.  Rhode  Island.  South  Carolina. 
Tennessee.  Virginia,  West  Virginia,  and  Wisconsin 


achievable  using  the  controls  that  EPA 
determined  to  be  highly  cost  effective. 
EPA  defined  highly  cost-effective 
controls  as  those  controls  capable  of 
removing  N0\  at  an  average  cost  of 
S2.000  or  less  per  ton.  For  EGUs.  EPA 
determined  that  it  was  highly  cost 
effective  to  achieve  an  average  emission 
rate  of  0.15  Ib/mmBtu.  based  on 
projected  2007  fossil  fuel  use  (i.e..  heat 
input).  Projected  2007  heat  input  for 
each  State  was  calculated  by  applying 
ozone  season  heat  input  growth  rates 
developed  by  EPA  for  each  State  for 
EGUs  (referred  to  as  "State  heat  input 
growth  rates")  to  baseline  (the  higher  of 
1995  or  1996)  ECU  heat  input 

EPA  recommended  that  a  State  could 
meet  the  State's  NOx  emission  budget  in 
part  by  establishing  a  cap-and-trade 
program  for  NOx  emissions  from  EGUs. 
Covered  sources  would  be  required  to 
hold  NOx  allowances  at  least  equal  to 
their  NOx  emissions  and  could  either 
obtain  additional  allowances  or  reduce 
emissions,  e.g.,  by  installing  additional 
controls.  The  total  number  of 
allowances  distributed  to  EGUs  would 
equal  the  EGU  portion  of  the  NOx 
emission  budget,  i,e..  the  projected  2007 
heat  input  multiplied  by  a  NOx 
emission  rate  of  0.15  Ib/mmBtu.  States 
had  the  option  of  adopting  approaches 
other  than  a  cap-and-trade  program  to 
meet  the  budgets. 

B.  Section  126  Rule 

On  January  18.  2000,  EPA  issued  a 
final  rule  to  control  emissions  of  NOx 
under  Section  126  of  the  CAA.  42  U.S.C 
7426.  In  the  rule.  EPA  made  final  its 
findings  that  stationar,-  sources  of  NOx 
emissions  in  12  upwind  States  and  the 
District  of  Columbia  contribute 
significantly  to  ozone  nonattainment  in 
northeastern  States. '  This  finding 
triggered  direct  Federal  regulation  of 
stationary'  sources  of  NOx  in  the  upwind 
States.  The  Section  126  Rule  further 
established  a  cap-and-trade  program  for 
NOx  emissions  within  each  upwind 
jurisdiction,  including  NOx  emissions 
from  EGUs.  This  program  was 
essentially  the  same  as  that  suggested  by 
EPA  for  State  implementation  in  the 
NOx  SIP  Call.  EPA  determined  the  total 
nujnber  of  NOx  allowances  to  be 
distributed  to  EGUs  in  each  individual 
State  based  on  the  same  methodology 
used  in  the  NOx  SIP  Call  (i.e..  projected 
2007  heat  input  multiplied  by  a  NOx 
emission  rate  of  0.15  Ib/mmBtu). 


J  The  States  were;  Delaware.  Indiana.  Kentuckv. 
Marvland,  Michigan.  North  Carolina,  New  lersey. 
New  '^'ork,  Ohio.  Pennsylvania,  Virginia,  and  West 
Virginia. 


C.  Technical  Amendments 

When  EPA  promulgated  the  NOx  SIP 
Call  on  October  27.  1998,  EP.A  reopened 
public  comment  on  the  accuracy  of  data 
upon  which  the  emission  inventories 
and  budgets  were  based  (63  FR  57.427). 
On  December  24.  1998,  EPA  extended 
the  comment  period  "for  emission 
inventory-  revisions  to  2007  baseline 
sub-inventory  information  used  to 
establish  each  State's  budget  in  tjie  NOx 
SIP  Call"  and  further  explained  that  it 
was  seeking  comment  on  the  relevant 
data  and  assumptions  so  the  Agency 
could  correct  errors  and  update 
information  used  to  compute  the  2007 
budgets.  (Correction  and  Clarification  to 
the  Findmg  of  Significant  Contribution 
and  Rulemaking  for  Purposes  of 
Reducing  Regional  Transport  of  Ozone, 
63  FR  71.220,  Dec  24,  1998)  EPA  also 
announced  that  it  would  reopen  the 
comment  period  on  equivalent 
inventor.-  data  for  the  section  126 
rulemaking  because  the  rules  relied 
upon  the  same  inventories.  Id. 

Subsequently,  EPA  published  two 
Technical  Amendments  revising  the 
NOx  SIP  Call  emission  budgets.  In  the 
first  Technical  Amendment,  EPA  made 
some  modifications  to  source-specific 
1995  and  1996  emissions  data,  which 
resulted  in  changes  m  the  2007  NOx 
emission  budgets  (Technical 
Amendment  to  the  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  for 
Purposes  of  Reducing  Regional 
Transport  of  Ozone.  64  FR  26.298.  May 
14,  1999).  In  the  second  Technical 
Amendment,  EPA  made  more 
corrections  based  upon  additional 
public  comments  it  received  and  EPA's 
own  internal  review  of  the  accuracy  of 
its  data  and  calculations  (Technical 
Amendment  to  the  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  for 
Purposes  of  Reducing  Regional 
Transport  of  Ozone,  65  FR  1 1 ,222,  Mar. 
2,  2000).  EPA  also  explained  that  the 
March  2000  Technical  Amendment  was 
"necessary  to  make  the  NOx  SIP  Call 
inventorv  consistent  with  the  inventors' 
adopted"  by  the  EPA  in  the  Section  126 
rule,  as  the  two  rules  were  to  be  based 
upon  the  same  inventory.  Id. 
IL  Court  Decisions 

A.  Section  126  Decision 

On  May  15.  2001.  the  Court  ruled  on 
a  number  of  challenges  to  EP.A's  Section 
126  Rule.  See  Appalachian  Powerv. 
EPA.  249  F.3d  1032  While  the  Court's 
decision  largely  upheld  the  Section  126 
Rule,  the  Court  remanded  two  issues  to 
EPA.  The  Court  remanded  the  Section 
126  Rule  to  EPA  to  allow  EPA  to  (1) 
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Properly  justif\-  either  the  current  or 
new  State  heat  input  growth  rates  for 
EGUs  used  in  calculating  projected  State 
heat  input  for  2007  and  (2)  either 
properly  justify'  or  alter  its 
categorization  of  cogenerators  that  sell 
electricity  to  the  electricity  grid  as 
EGUs.  With  regard  to  heat  input  growth 
rates,  the  Court  was  concerned  that  EPA 
may  have  used  inconsistent  growth  rates 
in  different  parts  of  the  Agency's 
analysis  and  that  some  States  already 
had  heat  input  exceeding  the  levels 
projected  by  EPA  for  2007.  EPA  is 
responding  to  the  remand  related  to  the 
categorization  of  cogenerators  in  a 
separate  rulemaking  (Interstate  Ozone 
Transport:  Response  to  Court  Decisions 
in  NOv  SIP  Call,  NOv  SIP  Call 
Technical  Amendments,  and  Section 
126  Rules.  67  FR  8396,  Feb.  22,  2002). 

B.  Technical  Amendments  Decision 

On  lune  8.  2001.  the  Court  ruled  on 
a  number  of  challenges  to  EPA's 
Technical  Amendments.  See 
Appalachian  Powerw  EPA.  251  F.3d 
1026.  In  its  decision,  the  Court 
remanded  to  EPA  the  same  issues  as  in 
the  Section  126  Decision  concerning  (1) 
State  heat  input  growth  rates  for  EGUs 
and  (2)  cogenerators.  The  Court  cited  its 
decision  in  the  Section  126  Decision. 
Id..  251  F.Sd  at  1034. 

in.  Notices  of  Data  Availability 

A  Notice  of  Data  Availability  (NODA) 
of  documents  that  EPA  was  considering 
in  response  to  the  remand  concerning 
heat  input  growth  rates  was  published 
on  August  3.  2001.  66  FR  40609).  These 
documents  were  placed  in  the  NOx  SIP 
Call  and  section  126  Rule  dockets.  The 
new  documents  contain,  among  other 
things,  information  and  data  on  more 
recent  electricity  sales  and  generation. 
The  information  and  data  were  not 
available  when  the  two  rules  were 
promulgated.  Table  1  of  the  NODA 
contains  actual  heat  input  values  for  the 
1995-2000  ozone  seasons  for  the 
District  of  Columbia  and  21  States, 
which  are  subject  to  the  N0\  SIP  Call 
and  include  the  States  subject  to  the 
Section  126  Rule.  Comments  on  the  new 
information  and  data  were  requested. 
Thirty-four  comments  were  received. 

The  NODA  explains  that  there  are 
substantial  fluctuations  in  State  heat 
input  for  EGUs  on  a  year-by-year  basis. 
Some  of  the  reasons  mentioned  for  these 
fluctuations  are  forced  outages, 
variations  in  energv'  costs,  weather,  and 
economic  conditions.  A  discussion  of 
the  growth  rate  methodology  used  by 
EPA  to  develop  State  heat  input  growth 
rates  for  EGUs  and  of  the  rationale  for 
different  components  of  the 
methodology  is  included  in  the  NODA. 


EPA  states  in  the  NODA  that  the 
Agencvs  preliminary  view  is  that  the 
new  data  and  the  existing  record  in  the 
NOx  SIP  Call  and  Section  126 
rulemakings  appear  to  confirm  the 
reasonableness  of  the  heat  input  growth 
rates  used  by  EPA  in  developing  NOx 
emission  budgets  for  EGUs. 

A  second  NODA  was  published  on 
March  11.  2002.  67  FR  10844. 
Documents  referenced  in  this  NODA 
include,  among  other  things,  2001  ozone 
season  heat  input  data  and  1960-2000 
annual  heat  input  data  and  1970-1998 
ozone  season  heat  input  data  for  the 
District  of  Columbia  and  21  States. 
which  are  subject  to  the  NOx  SIP  Call. 
One  comment  was  received  on  this 
notice.  In  the  March  11.  2002  NODA. 
EPA  stated  that  it  might  place  additional 
documents  in  the  docket,  with  notice 
thereof  provided  on  a  particular 
website.  EPA  did  so  at  various  times 
after  March  11,  2002.  EPA  also  stated 
that  if  the  Agency  decided  to  confirm  its 
previously  adopted  heat  input  growth 
rates,  it  intended  to  issue  its  response  to 
the  remand  by  March  29,  2002. 

EPA  received  a  comment  on  the 
March  11.  2002  NODA  stating  that  there 
was  no  reason  to  expect  that  EPA  would 
take  additional  comments  into 
consideration  since  the  Agency  would 
be  issuing  its  response  by  March  29, 
2002.  The  commenter  also  asserted  that 
both  NODAs  failed  to  explain  the 
relevance  of  the  documents  that  were 
added  to  the  docket. 

On  March  29,  2002,  EPA  informed  the 
commenter  in  writing  that  the  Agency's 
response  to  the  remand  would  be  issued 
on  or  about  April  17.  2002  and  that  the 
Agency  would  consider  comments 
submitted  sufficienUy  in  advance.  In 
addition.  EPA  noted  that  additional 
documents  would  be  placed  in  the 
docket.  EPA  also  identified  the  purposes 
for  which  the  data  referenced  in  the 
March  11.  2002  NODA  had  been  added 
to  the  docket.  (Docket  #  A-96-54,  Item 
#  XV-E-2.)  Copies  of  all  these 
documents  and  information  were  placed 
in  the  docket.  EPA  subsequently 
received  a  second  comment  that  was 
similar  to  the  first  comment,  and  EPA 
referred  the  commenter  to  the  relevant 
documents  and  information  in  the 
docket.  Finally,  EPA  received  a  third 
comment  stating  that  the  data 
referenced  in  the  March  29,  2002  NODA 
were  highly  germane  and  supported 
EPA's  heat  input  growth  rate 
methodology. 

rV.  States  Addressed  in  Today's  Notice 

At  the  outset,  it  should  be  established 
which  States  should  be  addressed  in 
today's  notice  on  the  heat  input  growth 
rate  issue,  in  light  of  the  Court's 


decisions  vacating  EPA's  rules  with 
respect  to  certain  States  and  EPA's 
response  to  those  vacaturs. 

A.  NOx  SIP  Call 

As  noted  above,  the  NOx  SIP  Call 
covered  22  States  and  the  District  of 
Columbia.  In  re\'iewing  the  .NOx  SIP 
Call,  the  Court  vacated  the  NOx  SIP  Call 
for  Georgia  and  Missouri  on  the  ground 
that  there  was  insufficient  record 
evidence  concerning  portions  of  those 
States.  Michigan  v.  EPA.  213  F.3d  663. 
685  (D.C.  Cir..  2000).  The  record 
included  modeling  by  the  Ozone 
Transport  Assessment  Group  (OTAG) — 
a  partnership  among  EPA.  37  eastern 
States  and  the  District  of  Columbia, 
industry,  and  environmental  groups — 
that  divided  the  eastern  U.S.  into  two 
grids,  the  "fine  grid"  and  the  "coarse 
grid."  The  grids  did  not  track  State 
boundaries,  and  Georgia  and  Missouri 
were  split  between  the  fine  and  coarse 
grids.  OTAG  stated  that,  based  on  air 
quality  impacts,  it  was  recommending 
NOx  emission  controls  for  the  fine  grid 
area  but  not  the  coarse  grid  area.  In  light 
of  OT AG's  recommendations,  the  Court 
concluded  that  EPA  had  not  sufficiently 
explained  the  basis  for  including  the 
entire  States  of  Georgia  and  Missouri, 
rather  than  simply  the  fine  grid 
portions.  The  Court  vacated  and 
remanded  the  NOx  SIP  Call  for  these 
States  for  agency  reconsideration.  The 
Court  also  vacated  the  rule  for 
Wisconsin  on  grounds  not  relevant  here. 
W.  at  681. 

On  Februan'  22.  2002,  EPA  issued  a 
notice  of  proposed  rulemaking  in 
response  to  the  Court's  remand,  (67  FR 
8396).  In  that  notice.  EPA  stated  that  the 
Agency  does  not  intend  to  proceed  at 
this  time  with  further  action  evaluating 
whether  NOx  emissions  should  be 
reduced  for  ozone  transport  reasons  in 
Wisconsin  or  the  coarse  grid  portions  of 
Georgia  and  Missouri.  In  addition.  EPA 
noted  that,  while  not  addressed  by  the 
Court,  Alabama  and  Michigan  also  are 
divided  between  the  fine  grid  and  the 
coarse  grid  in  OTAG's  modeling.  EPA 
stated  that  it  would  therefore  treat  all 
four  States  the  same  and  include  in  the 
NOx  SIP  Call  only  counties  that  are 
fully  within  the  fine  grid  portions  of  the 
four  States.  EPA  proposed  partial  State 
N0\  emission  budgets  for  Alabama. 
Georgia,  Michigan,  and  Missouri  using 
the  State  heat  input  growth  rates 
established  for  the  whole  States. 

EPA  has  taken  the  position  that  a 
single  heat  input  growth  methodologv* 
should  be  consistently  applied  to  each 
State,  and  EPA  received  numerous 
comments  disputing  the  application  of 
EPA's  heat  input  growth  methodology'  to 
these  four  States,  as  well  as  to  three 
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other  States  (i.e.,  Illinois.  Virginia,  and 
West  Virginia).  Consequently,  in  the 
context  of  responding  to  the  remand  on 
the  heat  input  grov\nh  issue  in  today's 
notice.  EPA's  analysis  of  the 
reasonableness  of  that  methodology  and 
the  resulting  heat  input  growth  rates 
includes  Alabama.  Georgia.  Michigan, 
and  Missouri.  As  noted  below,  for 
Alabama.  Georgia,  and  Missouri.  EPA 
has  evaluated  the  reasonableness  of  the 
methodology  with  respect  to  both  the 
entire  State  and  the  fine  grid  portion 
alone.  For  Michigan.  EPA  evaluated  the 
methodology  for  the  entire  State  and  not 
for  the  fine  grid  portion  alone  because 
the  amount  of  N0\  emissions  in  the 
coarse  grid  portion  was  trivial  for 
present  purposes.-' 

B.  Section  126  Rule 

As  noted  above,  the  Section  126  Rule 
covered  12  States  and  the  District  of 
Columbia.  Of  the  four  States  that  EPA 
proposed  to  include  only  partially  in  the 
NO\  SIP  Call,  only  Michigan  is  subject 
to  the  Section  126  Rule.  As  discussed 
above,  the  N0\  emission  budget  for 
Michigan  changes  very  little  when  the 
coarse  grid  portion  of  the  State  is 
excluded,  and  EPA  has  therefore 
analyzed  the  heat  input  growth  only  for 
the  entire  State.  In  addition,  with  regard 
to  the  three  other  States  concerning 
which  EPA  received  adverse  comments 
on  its  heat  input  projections,  the  Section 
126  Rule  covers  Virginia  and  West 
Virginia,  but  not  Illinois.  As  a  result, 
strictly  speaking,  the  validity  of  EPAs 
growth  rate  methodology  for  the  Section 
126  Rule  should  not  depend  on  its 
application  to  Alabama.  Georgia. 
Missouri.  Illinois,  or  any  other  State 
covered  under  the  NOx  SIP  Call,  but  not 
the  Section  126  Rule. 

V.  EPA's  Explanation  of  Heat  Input 
Growth  Rate  Methodology  and 
Response  to  Court  Remand  and  Public 
Comments 

A.  Ch'eniew 

After  a  thorough  review.  EPA  has 
concluded  that  its  methodology  for 
developing  State  heat  input  growth 
rates,  and  the  resulting  growth  rates 
themselves,  were  reasonable  in  light  of 
the  record  developed  for  the  NO  \  SIP 
Call  and  Section  126  Rule,  and  remain 
reasonable  in  light  of  new  information 
concerning  current  activity  that  has 
since  become  available.  The  reasons  are 


■■  EPA  is  not  analvzing  the  reasonableness  of  the 
growth  methodology  with  respect  to  Wisconsin 
because  the  C:oun  vacated  the  \0\  SIP  Call  for  that 
State  and  EP.-\  does  not  intend,  at  present,  to  further 
evaluate  Wisconsin  in  the  context  of  ozone 
transport. 


summarized  below  and  explained  more 
fully  in  the  remainder  of  this  notice. 

1.  EPA  believes  that  its  methodology 
was  reasonable  in  light  of  the  record  for 
the  NOx  SIP  Call  and  the  Section  126 
Rule,  based  on  the  following 
considerations:  a.  EP.^'s  methodologv 
for  projecting  future  heat  input  was 
logical  and  was  consistentlv  applied  to 
all  NOx  SIP  Call  States.  EP.\  used  an 
actual  State  heat  input  baseline  (tho 
higher  of  1995  or  1996  levels)  in  view 
of  year-to-year  variability  of  State  heat 
input.  EPA  applied  to  each  State's 
baseline  a  heat  input  growth  rate 
estimated  using  the  Integrated  Planning 
Model  (the  IPM).  a  state-of-the-art  model 
for  analyzing  future  electricity  markets. 
EPA's  use  of  the  IPM  was  upheld  by  the 
Court. 

b.  Contrary  to  the  Court's 
understanding.  EPA  used  consistent 
State  heat  input  growth  rates  (i.e.. 
growth  rates  based  on  2001-2010  heat 
input  growth  determined  using  1PM 
projections  for  2001  and  2010) 
throughout  the  analvsis  for  the  NOx  SIP 
Call  and  the  Section  126  Rule.  EPA  did 
not  use.  or  even  have  available.  1996- 
2000  heat  input  growth  rates 
determined  using  IPM  projections  for 
1996  and  2000.  EPA  acknowledges  that 
the  Court's  misunderstanding  on  this 
point  stemmed  from  inadvertentlv 
confusing  statements  EP.^  made  in  the 
record. 

c.  The  specific  assumptions  that  EPA 
made  in  using  the  IPM  to  develop  State 
heat  input  growth  rates  were  reasonable. 
These  included  assumptions  that;  (i) 
Heat  input  growth  rates  during  2001- 
2010  are  reasonably  representative  of 
heat  input  growth  during  1996-2007: 
(ii)  electricity  demand  projections 
should  be  reduced  to  take  account  of 
demand  reductions  under  the  Climate 
Challenge  Action  Program  (CCAP):  and 
(iii)  the  use  of  available  data  on  new 
units  and  the  historical  distribution  of 
generating  capacity  among  States  could 
be  used  to  project  the  location  of  new 
units. 

2.  The  State  heat  input  growth  rates 
and  projections  were  generated  using  a 
reasoned  methodology  and  reasonable 
assumptions,  along  with  data  that  went 
through  full  public  review  (and  were 
not  at  issue  in  the  Court  remands),  and 
this  suggests  that  the  resulting  heat 
input  projections  are  reasonable.  To 
confirm  this,  and  to  respond  to  concerns 
expressed  by  the  Court  and  commenters 
about  the  plausibility  of  EP.-\'s 
projections  based  on  recent,  actual  heat 
input  data,  EPA  has  examined  the 
projections  in  light  of  historical  heat 
input  data  and  new  heat  input  data  that 
have  become  available  since  the  Agency 
developed  the  projections.  EPA  believes 


that  its  heat  input  projections  remain 
plausible  and  reasonable  based  on  the 
following  considerations: 

a.  The  State  heat  input  amounts 
projected  by  EPA  are  reasonably 
consistent  with  the  actual  heat  input, 
data  that  have  become  available  since 
the  projections  were  made.  On  a 
regionwide  basis.  EPA's  projected  heat 
input  for  2000  and  2001  are  0.1%  lower 
and  2.0%  higher  respectively  than 
actual  regional  heat  input.  Further,  for 
most  States.  EPA's  heat  input  growth 
rates  have  not  been  specificallv 
challenged.  Commenters  have  disputed 
EPA  s  heat  input  growth  rates  for  seven 
out  of  the  22  jurisdictions  under  the 
NOx  SIP  Call  on  the  ground  that  the 
States  involved  had  recent  heat  input 
amounts  exceeding,  or  close  to.  EPA's 
2007  heat  input  projections.  However, 
recently,  heat  input  for  several  of  these 
States  declined  significantly.  Moreover. 
State  heat  input  is  quite  variable  from 
year-to-year  and  so.  in  one  year  or  over 
several  years,  may  increase  and  then 
decrease.  Indeed,  there  have  been  many 
instances  in  the  past  when  State  heat 
input  has  decreased  significantly  for  the 
last  year  of  a  multi-vear  period  as 
compared  to  the  first  year  of  such 
period.  Consequently,  the  fact  that  a 
State's  recent  heat  input  exceeds,  or  is 
close  to.  EPA's  2007  heat  input 
projection  does  not  by  itself 
demonstrate  that  the  projection,  or  the 
underlying  heat  input  growth  rate,  is 
unreasonable. 

b.  Commenters  who  argue  that  EPA's 
2007  projection  is  unreasonable  based 
on  recent  heat  input  data  are  in  effect 
asserting  that  predicting  a  State's  2007 
heat  input  based  on  trends  in  recent, 
short-term  heat  input  data  is  a  better 
methodology  than  the  one  employed  by 
EPA.  Some  commenters  explicitly 
recommended  this  approach  In 
response.  EPA  e.xaminod  this  approach 
using  historical  armual  heat  input  data 
and  found  that  in  most  States,  recent.    ' 
short-term  data  is  an  unreliable 
predictor  of  a  State's  heat  input  in  the 
future.  Therefore,  EPA  believes  that  its 
methodology,  using  a  state-of-the-art 
model  that  takes  info  account  many 
factors,  including  the  dynamics  of 
regional  electricity  markets,  is  more 
rational. 

c.  Contrar}'  to  the  Court's 
understanding.  EPA's  2007  heat  input 
projections  do  not  assume  negative 
growth  in  electricity  generation.  State 
heat  input  (i  e..  fossil  fuel  use  for 
generation)  can  decrease  while 
electricity  generation  increases  in  the 
State  or  in  the  region  as  a  whole,  Within 
a  State,  electricity  generation  does  not 
necessarily  vary  with  heat  input 
because:  (i)  Significant  amounts  of 
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electricity  are  produced  using  non-fossil 
fuel  generation:  and  (ii)  efficiency 
improvements  (e.g..  from  replacement  of 
old  units  with  new,  more  efficient  units) 
make  it  possible  to  produce  more 
electricity  with  less  heat  input.  Further, 
electricity  is  generated  and  sold  on  a 
regional,  not  on  a  State-by-State  basis. 
Heat  input  and  electricity  generation 
may  decrease  in  one  State  because  that 
State  is  importing  more  electricity 
generated  in  another  State  in  the  region. 
This  is  consistent  with  increased 
electricity  generation  in  the  region  as  a 

whole. 

d.  EPA's  heat  input  projections  are 
simply  required  to  be  reasonable,  not  to 
match  perfectly  actual  heat  input.  This 
is  because  the  Courts  recognize  that 
predictions  of  the  results  of  complex 
activities  (in  this  case,  future  State  heat 
input,  which  will  result  from  operation 
of  the  regional  electricity  market)  will 
not  necessarily  match  actual,  future 
results  exactly.  To  require  such 
perfection  would  be  to  preclude  the  use 
of  projections  or  of  a  model  to  develop 
such  projections.  EPA's  heat  input 
projections  thus  should  not  be 
considered  unreasonable  even  if  there 
were  a  substantial  risk  that  they  would 
turn  out  to  be  less  than  States'  actual 
2007  heat  input,  in  light  of  all  the  other 
circumstances.  In  this  case,  unavoidable 
limitations  on  the  accuracy  of  heat  input 
projections  result  from;  (i)  The 
complexity  of  the  electricity  marketing 
system,  which  cannot  be  modeled 
perfectly  because  of  the  necessity  to  use 
simplifying  assumptions  about  factors 
(e.g.,  fuel  prices  and  electricity  demand 
in  the  future)  affecting  future  heat  input: 
(ii)  the  necessity  to  make  State-by-State 
projections  of  heat  input  even  though 
electricity  is  generated  and  sold  on  a 
regional  basis;  and  (iii)  significant 
variability — on  a  year-to-year  and 
several  year  basis — inherent  in  State 
heat  input.  Therefore.  EPAs  heat  input 
projections  should  not  be  considered 
unreasonable  in  the  current  context, 
even  if  there  were  a  substantial  risk  that 
they  would  turn  out  to  be  less  than 
States'  actual  2007  heat  input. 

e.  Commenters  overstated  the  impacts 
of  a  State's  2007  heat  input  exceeding 
EPA's  2007  heat  input  projection  for 
that  State.  The  NOx  SIP  Call  and  the 
Section  126  Rule  limit  NOx  emissions, 
not  heat  input.  Even  if  a  State's  actual 
heat  input  for  2007  t\ims  out  to  exceed 
the  projected  heat  input,  NOx  emissions 
would  increase  at  a  much  lower  rate 
than  heat  input  because  the  vast 
majority  of  new  units  are,  and  will 
continue  to  be,  gas-fired  with  very  low 
NOx  emission  rates  and  high  efficiency. 
The  impact  on  the  stringency  of  the 
NOx  emission  budget  and  on  the  State 


economy  therefore  would  be  much  less 
than  claimed  by  commenters.  Further, 
the  NOx  SIP  Call  and  the  Section  126 
Rule  are  being  implemented  through  a 
NOx  cap-and-trade  program  that  further 
mitigates  the  cost  impact  of  any 
differences  between  projected  and 
actual  State  heat  input. 

f.  No  commenter  has  identified  an 
alternative  methodology  for  developing 
State  heat  input  growth  rates  that  would 
be  likely  to  yield  growth  rates  that 
would  comport  better  with  actual  heat 
input  data  than  the  grovrth  rates  under 
EPA's  methodology.  In  light  of  the 
variability  of  State  heat  input,  it  is  quite 
possible  that  any  alternative 
methodology  for  predicting  State  heat 
input  will  result  in  projected  values  for 
some  States  that  will  not  match  actual 
heat  input  in  some  hiture  year. 

g.  Commenters  failed  to  show  that 
EPA's  heat  input  growth  rate  for  any  of 
the  seven  individual  States  for  which 
adverse  comments  were  received 
(Alabama.  Georgia.  Illinois,  Michigan, 
Missouri,  Virginia,  and  West  Virginia) 
are  unreasonable.  The  heat  input  for 
several  of  the  States  has  already 
decreased  to  levels  below  or  only 
slightly  above  EPA's  projection.  In 
addition,  the  comments  failed  to 
address  the  fact  that,  in  the  past,  each 
State  has  had  many  multi-year  periods 
when  heat  input  has  declined 
significantly  for  the  last  year,  as 
compared  to  the  first  year  of  such 
periods.  Further,  in  arguing  that 
economic  growth  or  planned  new 
capacity  prove  that  heat  input  will 
increase  substantially  for  particular 
States,  the  commenters  limited  the 
information  they  provided  to  statewide 
data  and  failed  to  provide  regional  data. 
As  a  result,  these  comments  are  not 
persuasive  because  any  particular 
State's  heat  input  is  determined  by 
regional,  not  just  that  individual  State's, 
demand  and  supply. 
B  Description  of  EPA's  Methodology 

1.  EPA's  Methodology  for  Determining 
State  NOx  Emission  Budgets  and  Heat 
Input  Growth  Rates 

EPA  used  a  multi-step  procedure  to 
determine  for  each  State  the  portion  of 
the  NOx  SIP  Call  emissions  budget 
attributable  to  EGUs.  In  brief,  EPA 
started  with  the  State's  baseline  of  the 
higher  of  ECU  heat  input  for  1995  and 
1996  and  grew  that  amount  to  the  2007 
level  using  the  projected  heat  input 
growth  rate  for  that  State  based  on  the 
IPM.  Then.  EPA  determined  the 
appropriate  level  of  NOx  emissions 
control  (which  was  the  same  level  for 
each  State)  and  applied  this  level  to 
each  State's  projected  2007  heat  input. 


The  result  was  each  State's  NOx 
emissions  budget  for  EGUs. 

Throughout  the  methodology.  EPA 
relied  on  the  IPM.  The  IPM  simulates 
the  operation  of  the  electricity  market  in 
the  continental  U.S.  by  using  inputs 
(such  as  electricity  demand  and  fuel  and 
emission  control  costs)  and  by  modeling 
electricity  generation,  transmission,  and 
distribution  on  a  subregional  basis.  The 
IPM  projects  the  least  cost  scenario  for 
the  region  for  generating  electricity 
consistent  with  this  set  of  inputs.  This 
scenario  includes  projections  of  which 
units  operate  at  what  levels,  which  units 
install  emission  controls,  and  what  type, 
when,  and  where  new  units  are  built. 

To  develop  the  State  heat  input 
growth  rates,  EPA  first  conducted  an 
IPM  run  (the  "base  case  run").  This  base 
case  run  was  designed  to  yield,  as 
outputs,  projections  of  the  heat  input 
necessary  to  generate  electricity 
sufficient  to  meet  projected  electricity 
demand  in  the  2001  and  2010  ozone 
seasons.  To  conduct  this  run.  EPA  used, 
as  model  inputs,  assumptions  regarding, 
among  many  other  things:  (i)  electricity 
demand  in  2001-2020,  which  EPA 
calculated  by  determining  actual 
electricity  demand  in  1997  and  applying 
growth  rates  in  electricity  demand  for 
1997-2020;  (ii)  reductions  in  electricity 
demand  based  on  the  CCAP,  discussed 
below;  (iii)  NO  x  emission  control 
requirements  and  associated  costs;  (iv) 
location  and  costs  of  projected  new 
units;  and  (v)  fuel  costs.  For  this  base 
case  run,  EPA  assumed  no  additional 
NOx  emission  controls  would  be 
required  for  ozone  transport  purposes 
(62  PR  60318,  60347,  Nov.  7,  1997). 

With  these  inputs,  the  base  case  run 
produced,  as  outputs,  the  sources  of 
electricity  generation  for  years  selected 
by  EPA,  including  2001,  2007,  2010, 
and  2020.  In  addition,  the  outputs 
included  the  amounts  of  heat  input  used 
by  the  fossil-fuel-fired  sources  in  those 
years,  the  projected  NOx  emissions  for 
the  2007  ozone  season,  and  the  total 
cost  for  generating  electricity  for  the 
2007*  ozone  season. 

EPA  used  the  2001  and  2010  heat 
input  to  generate  heat  input  growth 
rates  for  each  State.  For  example,  the 
base  case  run  projected  that  Virginia's 
base  case  2001  and  2010  heat  input 
would  be  194,000,000  mmBtu  and 
243,000,000  mmBtu,  respectively.  An 
annual  heat  input  growth  rate  was  then 
mathematically  determined.  For 
Virginia,  this  annual  growth  rate  is 

1.025. 

Then,  EPA  applied  each  State  s 
annual  heat  input  grovrth  rate  to  the 
baseline  heat  input  for  the  State  (the 
higher  of  the  1995  or  1996  actual  heat 
input  for  EGUs)  to  develop  the  State's 
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emission  budget  for  2007  (63  FR  57406- 
57408].  For  example,  for  Virginia,  the 
1995  heat  input  was  154,233.310 
mmBtu.  the  1996  heat  input  was 
172.633,028  mmBtu.  and  so  EPA  used 
the  1996  heat  input  as  the  baseline  heat 
input.  For  West  Virginia  the  opposite 
occurred.  The  1995  heat  input  was 
347.687.307  mmBtu.  and  the  1996  heat 
input  was  341.738,426  mmBtu.  and  so 
EPA  used  the  1995  heat  input  as  the 
baseline  heat  input. 

Then.  EPA  applied  to  each  State's 
baseline  amount — which  EPA  treated  as 
the  1996  value  even  if  the  higher  heat 
input  amount  actually  occurred  in 
1995 — that  State's  annual  heat  input 
growth  rate  to  determine  the  projected 
2007  heat  input.  For  Virginia,  this 
computation  (172,633,028  mmBtu 
multiplied  by  1.025  over  an  11 -year 
period)  yielded  227.875,597  mrriBtu. 

Next,  EPA  used  projected  2007  heat 
input  to  test  the  cost  effectiveness  of 
various  NOx  emission  control  levels. 
First,  EPA  selected  a  set  of  NOx 
emissions  control  levels  as  cemdidates  to 
be  tested  for  appropriateness.  The  levels 
tested  were,  0.12  pounds  of  NOx  per 
mmBtu  of  heat  input  (Ibs/mmBtu),  0.15 
Ib/Btu,  0.2  Ib/Btu,  and  0.25  Ib/Btu. 
Then,  EPA  applied  one  of  the  control 
levels  to  each  State's  projected  2007 
heat  input.  For  example,  for  Virginia  the 
2007  projected  heat  input  of 
227,875,597  mmBtu  was  multiplied  bv 
0.15  lb/ mmBtu  to  obtain  an  ECU  NOx 
emission  budget  of  34,181,340  pounds 
or  17,091  tons.  In  this  manner,  EPA 
calculated  the  NOx  emission  budget  for 
each  State  based  on  the  level  of  NOx 
emissions  control  to  be  tested.  Then, 
EPA  summed  each  State's  NOx 
emissions  budget  to  determine  the 
regionwide  NOx  emissions  budget  for 
the  NOx  control  level  tested. 

Then,  EPA  conducted  another  IPM 
run  (the  "cost-effectiveness  run")  to 
determine  the  cost  effectiveness  of 
meeting  the  regionwide  NOx  emission 
budget  for  the  control  level  tested.  For 
this  run,  EPA  included  in  the  model 
each  of  the  assumptions  that  were  used 
in  the  base  case  run.  However,  EPA 
added  one  additional  assumption,  i.e., 
the  requirement  that  total  NOx 
emissions  for  EGUs  in  the  NOx  SIP  Call 
region  could  not  exceed  the  regionwide 
NOx  emission  budget  (i.e.,  the  sum  of 
the  State  NOx  emission  budgets  for 
EGUs  developed  using  the  2001-2010 
heat  input  growth  rates  from  the  base 
case  run  and  the  specified  level  of  NOx 
emission  controls  being  tested).  This 
cost-effectiveness  run  yielded,  as  an 
output,  the  total  cost  of  generating 
electricity  for  the  2007  ozone  season  for 
the  control  level.  EPA  repeated  this 
process  for  each  control  level  tested. 


EPA  then  performed,  for  each  NO  x 
emission  control  level,  three 
calculations  to  determine  the  cost  per 
ton  of  NOx  emissions  reduced,  of 
meeting  the  regionwide  NOn  emission 
budget  associated  with  that  control 
level.  First,  EPA  subtracted  the  total 
NOv  emissions  in  the  cost-effectiveness 
run  from  the  total  N0\  emissions  in  the 
base  case  run  to  calculate  the  tons  of 
NOx  reduced  due  to  the  imposition  of 
the  control  level.  Second.  EPA 
subtracted  the  total  cost  of  generating 
electricity  in  the  base  case  run  from  the 
total  cost  in  the  cost-effectiveness  run  to 
calculate  the  total  cost  of  meeting  the 
regionwide  budget.  Third,  EPA  divided 
the  total  cost  of  meeting  the  budget  by 
the  total  tons  reduced  due  to  the 
imposition  of  the  control  level  to 
calculate  the  cost  effectiveness  of 
meeting  the  budget  associated  with  the 
control  level  (in  dollars  per  ton).  For 
example,  the  cost  effectiveness  of 
meeting  the  0.15  Ib/mmBtu  control  level 
was  Si  ,440  per  ton  of  NOx  emissions 
reduced  in  2007  (Regulatorv  Impact 
Analysis  for  the  NOx  SIP  Call.  FIP,  and 
Section  126  Petitions,  Volume  1:  Costs 
and  Economic  Impacts.  September  1998, 
at  p.  ADD-2).  Of  course,  the  cost 
effectiveness  was  a  higher  dollar 
amount  for  more  restrictive  control 
levels  (e.g.,  0.08  Ib/mmBtu)  and  a  lower 
dollar  amount  for  less  restrictive  control 
levels  (e.g.,  0.2  Ib/mmBtu). 

Finally,  EPA  evaluated  the  cost- 
effectiveness  level  for  each  control  level 
against  certain  criteria  and  selected  0.15 
Ib/mmBtu  as  the  highly  cost  effective 
level  for  EGUs.  The  basis  for  this 
selection,  which  is  not  at  issue  in 
today's  notice,  is  discussed  at  63  FR 
57401-2. 

Having  selected  0.15  Ib/mmBtu.  EPA 
set,  as  the  NOx  emission  budget  for 
EGUs  for  each  State  in  the  NOx  SIP  Call, 
the  State's  budget  associated  with  that 
control  level.  For  example,  for  Virgmia, 
the  NOx  emission  budget  for  EGUs  was 
17,091  tons. 

For  the  Section  126  Rule,  which 
imposed  requirements  on  individual 
EGUs  in  certain  States,  but  did  not 
impose  statewide  control  limitations. 
EPA  used  the  same  State  NOx  emission 
budgets  that  were  developed  for  the 
NOx  SIP  Call.  For  the  individual  EGUs 
in  a  given  State.  EPA  allocated  a  total 
amount  of  allow'ances  equal  to  the 
amount  of  tons  of  NOx  in  the  State  NOx 
emission  budget  for  EGUs.  Individual 
EGUs  were  allocated  a  proportionate 
share  of  the  State  NOx  emission  budget 
based  on  its  share  of  the  total  heat  input 
for  EGUs  in  that  State. 


2.  Use  of  Consistent  Heat  Input  Growth 
Rates  for  Different  Parts  of  EPA's 
Analysis 

One  concern  that  the  Court  had  about 
the  reasonableness  of  EPA's  approach 
was  the  belief  that  EPA  "utilized  one  set 
of  growth-rate  projections  to  set 
allowance  budgets,  land]  another  to 
assess  emission  reduction  costs." 
Appalachian  Power  v.  EPA,  249  F.3d  at 
1054.  The  Court  therefore  believed  that 
"EPA  had  other  ways  of  generating  2007 
utilization  projections."  Id.  The  above 
description  of  EP.'\'s  multi-step 
procedure  makes  clear  that,  in  fact.  EPA 
utilized  onlv  IPM  heat  input  growth  rate 
projections  "for  2001-2010.  The 
methodology  required  (i)  developing 
many  inputs  in  the  IPM.  including 
assumptions  about  growth  in  electricity 
demand  during  1997-2020:  (ii) 
conducting  an  IPM  base  case  run  and  a 
set  of  cost  effectiveness  runs;  and  (iii) 
using  IP.M  outputs  to  make  various 
computations.  However,  at  any  step  that 
required  IPM  generated  heat-input 
growth  rate  projection.-^ — whether  for 
purposes  of  determining  a  budget  or  for 
purposes  of  determining  the  cost 
effectiveness  of  control  levels — EP.-\ 
used  only  the  projections  for  2001- 
2010,  and  not  any  other  period 

EPA  respectfully  observes  that  the 
Court's  views  to  the  contrary  are 
misperceptions  that  resulted  from  what 
EPA  now  realizes  was  EPA's  ow^n 
inadvertently  confusing  statement  by 
EPA  in  the  Response  to  Comment 
document  for  the  Section  126  Rule.  The 
Response  to  Comment  document  states, 
in  relevant  part; 

The  budgets  were  constructed  using 
growth  rates  for  1996-2007  that  were 
consistent  with  the  growth  rates  in  IPM  for 
2001-2010.  which  may  be  higher  or  lower 
than  the  growth  rates  for  the  years  1996- 
2001   EP.^'s  analysis  of  the  costs  of 
complying  with  these  budgets,  however,  was 
conducted  using  IPM.  which  incorporates 
internally  consistent  growth  assumptions — 
i.e.,  the  growth  for  1996  through  2001  is 
based  on  IPM  assumptions  for  1996  through 
2001.  and  the  growth  for  2001  through  2010 
is  based  on  1PM  assumptions  for  2001 
through  2010.  These  IPM  growth  forecasts  are 
consistent  with  the  NERC  forecasts. 

Docket  #  A-97-43.  Item  #  VI-C-01 . 
"Response  to  Significant  Comments  on 
the  Proposed  Findings  of  Significant 
Contribution  and  Rulemaking  on 
Section  126  Petitions  for  Purposes  of 
Reducing  Interstate  Ozone  Transport," 
April  1999  at  p.  112. 

The  first  two  sentences  in  the 
response  refer  to  "growth  rates," 
■growth  assumptions.  "  or  'growth,"  but 
unfortunately  fail  to  provide  further 
clarification  as  to  what  type  of   growth" 
is  being  referenced.  The  first  sentence 
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indicates  that,  for  budget  purposes.  EPA 
determined  the  "growth  rates"  for  1996- 
2007  based  on  "the  growth  rates  in  IPM 
for  2001-2010."  The  second  sentence 
indicates  that,  for  cost  analysis 
purposes,  EPA  used  "growth"  for  1996- 
2001  "based  on  IPM  assumptions  for 
1996  through  2001"  and  "growth"  for 
2001  through  2010  "based  on  IPM 
assumptions  for  2001  through  2010." 
However,  the  response  fails  to  explain 
that  the  references  in  the  first  sentence 
to  "growth  rates"  are  to  growth  in  heat 
input,  which  is  an  output  from  IPM  runs 
for  the  years  2001  and  2010,  while  the 
references  in  the  second  sentence  to  the 
"growth  assumptions"  and  "growth"  for 
1996-2001  and  2001-2010  are  to  growth 
in  electricity  demand,  which  is  an  input 
into  the  IPM.  The  third  sentence 
confirms  that  the  "growth  assumptions" 
in  the  second  sentence  are — like  the 
"North  American  Electric  Reliability 
Council  (NfERC)  forecasts"— for 
electricity  demand. 

The  second  sentence  of  the  Response 
to  Comment  document  should  not  be 
read  to  indicate  that  EPA  had  available 
IPM-generated  growth  rates  in  heat 
input  for  the  199&-2001  period.  It  is 
simply  not  true  that  EPA  had  that  data 
available.  Rather,  EPA  had  available 
IPM-generated  heat  input  data  for  only 
2001-2010,  and  EPA  developed  the 
budgets  and  cost  analyses  in  the  manner 
described  in  section  V.B.I  of  this  notice. 
Therefore,  of  course.  EPA  did  not  use 
such  data  "to  assess  emission  reduction 
costs"  and  could  not  have  used  such 
data  as  another  way  "of  generating  2007 
utilization  projections."  Appalachian 
Power  V.  EPA,  249  F.3d  at  2054.^ 

C.  Justification  for  EPA 's  Methodology 
and  Reasonableness  of  EPA 's 
Underlying  Assumptions 

1.  Court's  and  Commenters'  Concerns 

While  upholding  in  general  EPA's  use 
of  the  EPM  and  not  finding  that  any 
specific  assumptions  or  other  aspects  of 
EPA's  methodology  were  unreasonable, 
the  Court  stated  that  "even  in  the  face 
of  evidence  [i.e..  actual  State  heat  input 
in  excess  of  EPA's  projection]  suggesting 
the  EPA's  projections  were  erroneous, 
EPA  never  explained  why  it  adopted 
this  particular  methodology'." 
Appalachian  Power  v.  EPA.  249  F.3d  at 
1053. 

Moreover,  commenters  raised 
concerns  about  certain  assumptions  that 
EPA  made  in  the  IPM,  or  in  using  the 


'  The  portion  of  EPA's  brief  on  the  growth  rate 
issue  in  Appalachian  Power  v  EPA  reflects  the 
confusing  response  to  comments.  As  discussed 
above  and  contrary  to  the  suggestion  in  the  brief  (at 
71-2).  the  cost-effectiveness  run  and  EP.^s  cost- 
effectiveness  analysis  did  not  use  '1996-2001 
growth  rates  "  for  heat  input. 


results  from  the  IPM,  to  develop  heat 
input  growth  rates.  In  particular, 
commenters  were  concerned  about: 

(1)  The  assumption  that  State-by-State 
heat  input  growth  rates,  derived  from 
the  IPM  outputs  for  2001  and  2010, 
were  reasonably  representative  of.  and 
reasonablv  used  to  calculate,  heat  input 
growth  rates  for  1996  to  2007. 

(2)  The  assumption  that  electricity 
demand  projections  were  reasonably 
reduced  bv  reductions  under  the  CCAP; 
and 

(3)  The  assumption  that  the  locations 
of  new  units  were  reasonably  projected 
using  currently  available  data  on  new 
units  and  the  historical  distribution  of 
generating  capacity. 

As  discussed  below.  EPA  believes  that 
its  methodolog>-  and,  in  particular,  all  of 
the  challenged  assumptions  had  a 
reasonable  basis. 

2.  EPA  Reasonably  Decided  To  Develop 
State  NOx  Emission  Budgets  by  Using 
Heat  Input  Grovrth  Rates 

As  noted  above,  EPA's  methodology 
for  projecting  2007  heat  input  was 
based,  in  essence,  on  establishing  a 
baseline  based  on  actual  heat  input,  and 
then  applying  an  IPM-determined 
growth  rate  to  that  baseline.  The  overall 
approach  of  using  an  actual  baseline 
and  applying  a  growth  rate  was 
reasonable  and  consistent  with  the  way 
EPA  projected  utilization  for  other 
stationary  source  categories.  (Docket  # 
A_96-56.  Item  #  X-B-09.  "Development 
of  Emission  Budget  Inventories  for 
Regional  Transport  NOx  SIP  Call".  U.S. 
EPA,  Office  of  Air  Quality  Planning  and 
Standards,  May  1999.) 

Starting  with  an  actual  baseline 
obviously  constitutes  a  reasonably 
accurate  starting  point  for  the 
calculation.  Because  of  the  year-to-year 
variability  in  heat  input,  as  discussed 
below,  EPA  decided  to  allow  each  State 
to  use  the  higher  of  two  years  as  the 
baseline.  EPA  iniUated  the  NOx  SIP  Call 
rulemaking  in  1997,  and  so  EPA 
selected  as  the  two  years  1995  and  1996. 
EPA's  approach  overstated  total  actual 
heat  input  for  the  region.  Since  some 
States  had  higher  heat  input  in  one  year 
and  other  States  had  higher  heat  input 
in  the  second  year,  the  total  of  the 
States'  baselines  exceeded  the  total  heat 
input  for  the  States  in  either  of  the 
years. 

Applying  to  that  baseline  an  IPM- 
generated  heat  input  growth  rate  is  also 
reasonable  because  the  IPM  provides  a 
reasonably  accurate  method  of 
predicting  growth  in  heat  input.  The 
model  has  been  thoroughly  vetted 
through  public  comment  in  several 
rulemakings  and  generally  has  been 
upheld  by  the  Court  in  both  the  NOx 


SIP  Call  Decision  and  an  earlier 
decision.  Appalachian  Power  v.  EPA, 
247  F.3d  at  1052-53:  Appalachian 
Power  V.  EPA,  135  F.3d  791.  814-15 
(D.C.  Cir.,  1998).  As  discussed  below, 
EPA's  approach  of  determining  the 
growth  rate  of  State  heat  input  from  one 
modeled  year  (here,  2001)  to  a  later 
modeled  year  (here,  2010)  minimized 
the  effect  of  necessary,  simplifying 
assumptions  used  by  the  IPM  and 
thereby  increased  the  accuracy  of  the 

ES'X^consiaered  alternative  ways  to 
handle  heat  input  growth  in 
determining  State  NOx  emission 
budgets.  For  example,  EPA  considered 
not  allowing  for  heat  input  growth  at  all. 
Under  this  method,  EPA  would  base 
each  State's  NOx  emission  budget  on 
heat  input  as  of  a  selected  year  for 
which  historical  data  was  available, 
without  accounting  for  changes  in 
future  heat  input.  In  the  NOx  SIP  Call. 
EPA  rejected  this  method,  explaining 
that  although  it  would  have  been 
simpler,  it  "may  be  viewed  as  less 
equitable  for  States  with  significantly 
higher  projected  utilization,"  (62  FR 
60318,  60351,  Nov.  7.  1997). 

EPA  also  considered  using,  as  the 
State  NOx  emission  budget  for  each 
State,  the  amount  of  NOx  emissions  that 
the  IPM  projected  for  the  State  in  2007 
in  the  cost-effectiveness  run.^  EPA  did 
not  use  this  approach  for  several 
reasons.  First,  this  approach  would  have 
made  it  difficult  to  accommodate 
changes  in  the  State  inventory  of  EGUs 
as  EPA  received  better  information 
regarding  existing  units.  EPA  undertook 
multiple  notice- and-comment 
rulemakings  to  obtain  the  most  accurate 
data  possible  about  existing  units  and 
received  new  data  through  each 
rulemaking.  It  was  relatively  simple  for 
EPA  to  use  this  new  information  to 
adjust  the  State's  1995  and  1996 
emission  inventories,  and  thus  the 
State's  baseline,  and  then  apply 
projected  future  growth  from  the  IPM  to 
adjust  the  State's  NOx  emission  budget. 
If  instead  EPA  had  used  the  IPM  2007 
projected  heat  input,  then,  each  time 
new  data  were  received,  EPA  would 
have  had  to  rerun  the  IPM  for  2007  with 
the  State  inventory  of  EGUs  revised  to 
include  the  new  information.  It  would 
have  taken  significant  resources  and 
time  to  change  the  IPM  on  several 
occasions  to  reflect  this  new 
information. 

Further,  the  IPM  is  likely  to  be  more 
accurate  in  projecting  State-by-State 


6  In  addition.  EPA  considered,  but  rejected,  the 
approach  of  using  a  single,  uniform  heat  input 
growth  rate  in  developing  all  of  the  State  NOx 
emission  budgets.  (See  section  D.IV.IO  of  this 
notice.) 


Federal  Register /  Vol.  67.  No.  84 /  Wednesday.  May  1.  2002 /Rules  and  Regulations  21875 


rates  of  change  of  an  output  from  one 
year  in  an  rPM  run  to  another  year  in 
that  IPM  run  (here,  growth  in  State  heat 
input  from  2001-2010)  than  in 
predicting  an  actual  output  State-by- 
State  in  a  particular  year  (here,  actual 
heat  input  in  2007).  This  is  because 
modeling  of  complex  activities  requires 
the  use  of  simplifying  assumptions  in 
order  to  make  the  model  feasible — from 
the  standpoint  of  resources  and  time — 
to  run.  This  is  particularly  true  here, 
where  EPA  must  develop  State-by-State 
projections  of  heat  input  that  results 
from  complex  activities  (i.e.,  the 
operation  of  the  regional  electricity 
market).  (See  sections  V.C.3  and  V.D.7 
of  this  notice.)  Because  the  same 
assumptions  were  made  for  every  year 
modeled,  calculating  differences 
between  two  model  years  reduces  any 
inaccuracies  caused  by  these 
assumptions.  Therefore,  EPA  believes 
that,  on  a  State-by-State  basis,  the  IPM 
is  likely  to  be  more  accurate  in 
projecting  rates  of  change  between 
modeled  years. 

For  these  reasons,  EPA  decided  that 
the  approach  of  applying  an  IPM- 
generated  heat  input  growth  rate  for 
each  State  to  a  baseline  State  heat  input 
based  on  historical  data  would  be  a 
reasonably  accurate  predictor  of  the 
State's  actual  heat  input  in  2007  and  a 
more  accurate  predictor,  and 
significantly  simpler  and  less  costly 
from  an  administrative  standpoint,  than 
IPM's  projection  of  the  State's  2007  heat 
input. 

3.  State  Heat  Input  Growrth  Rates  Based 
on  IPM  Outputs  for  2001-2010  Were 
Reasonably  Representative  of  1996- 
2007  Heat  Input  Grovrth 

a.  EPA's  Methodology.  A  number  of 
commenters  suggested  that  instead  of 
using  heat  input  grovrth  rates  based  on 
2001  to  2010  projections,  EPA  should 
have  used  State  heat  input  growth  rates 
based  on  1996  data  and  2007 
projections.  EPA  believes  that  relying  on 
the  IPM  projections  for  2001  to  2010  is 
reasonably  accurate. 

Although  EPA  had  information  on, 
and  projections  of,  annual  growth  rates 
in  regionwide  electricity  demand  from 
1995  or  1996  to  2007  (which  EPA  used 
as  inputs  to  the  IPM).  EPA  was  not 
aware  of  any  projected  heat  input 
growth  rates  for  that  period  for  each 
State  in  the  NOx  SIP  Call  region  that 
were  developed  using  a  consistent  set  of 
assumptions.  See,  e.g.,  63  FR  57409. 
Since,  as  discussed  in  section  V.D.6  of 
this  notice,  electricity  is  generated, 
transmitted,  and  distributed  on  a 
regional  basis,  consistent  assumptions 
about  regional  and  subregional  factors 
(e.g.,  demand  for  electricity,  fuel  costs. 


and  cost  of  new  units)  must  be  used  to 

develop  the  heat  input  growth  rates  for 

all  States.  The  Court  has  already  upheld 

EPA's  decision  to  rely  on  an  internally 

consistent  methodology  for  determining 

heat  input,  as  opposed  to 

recommendations  by  various 

commenters  favoring  State-specific 

growth  rates  that  would  have  been 

inconsistent  with  each  other. 

Appalachian  Power  \>.  EPA,  249  F.3d  at 

1 052-5  3^„. 
Since  EPA  was  not  aware  of  any 

available  consistent  set  of  heat  input 
growrth  rate  projections,  EPA  developed 
its  own  projections.  EPA  decided  to  use 
the  heat  input  values  from  IPM  runs  for 
2001  and  2010  to  calculate  a  long  term 
heat  input  growth  rate  for  each  State. 
Because,  as  discussed  above,  the  IPM  is 
a  comprehensive  model  of  the 
electricity  market,  EPA  believes  that  it 
provides  reasonable  heat  input  growth 
rate  projections.  Further,  EPA  believes 
that  heat  input  growth  rates  for  the  nine- 
year  period  2001-2010  were  reasonably 
representative  of  the  eleven-year  period 
1996-2007  because,  among  other  things, 
the  periods  overlap  and  are  of  similar 
length.  In  addition,  EPA  believes  that 
the  assumptions  used  in  the  IPM  runs 
for  2001  and  2010  are  reasonably 
applicable  to  the  1996-2001  period  as 
well  as  2001-2007.  (See  section  V.D.7  of 
this  notice  discussing  assumptions  in 
the  IPM.)  In  fact,  out  of  the  many 
assumptions  in  the  IPM,  commenters 
have  pointed  to  only  a  few  that  they 
believe  differ  pre-  and  post-2001.  As 
discussed  below,  EPA  examined  the 
assumptions  discussed  by  commenters 
and  maintains  that  these  assumptions 
do  not  differ  in  any  way  that  would 
affect  the  reasonableness  of  the  heat 
input  growth  rates. 

EPA  considered  developing  heat 
input  growth  rates  based  on  data 
developed  by  OTAG.  GTAG  developed 
a  heat  input  growth  projection 
separately  for  each  individual  State  for 
the  years  1990  to  2007  without 
considering  the  interactions  among  the 
individual  States.  EPA  chose  to  use  the 
IPM  growth  rates  because,  unlike  the 
OTAG  growth  projections,  the  IPM's 
were  not  developed  separately  for  each 
State,  but  were  developed  by  analyzing 
performance  of  the  electric  industry  as 
a  regionwide  system.  Therefore,  the  IPM 
growth  rates  are  a  more  internally 
consistent  set  of  growth  rates  than  the 
OTAG  grovrth  rates,  (62  FR  60353). 

b.  Cost  of  adding  run  years.  Some 
commenters  questioned  why  EPA  did 
not  program  the  IPM  to  provide  outputs 
for  1996  in  order  to  generate  1996-2007 
heat  input  growth  rates  (in  lieu  of  2001- 
2010  growrth  rates)  using  the  IPM.  EPA 
believes  that  its  decision  to  program  the 


IPM  beginning  with  2001  was 
reasonable. 

As  explained  by  the  Court  in  the 
Section  126  Decision; 

ITJhe  EPA  has  "undoubted  power  to  use 
predictive  models"  so  long  as  it  "explainls) 
the  assumptions  and  methodology  used  in 
preparing  the  model"  and  "providelsj  a 
complete  analytic  defense"  should  the  model 
be  challenged.  Small  Refiner  Lead  Phase- 
Down  Task  Force  v.  EPA.  705  F.2d  506,  535 
(D.C.  Cir.  1983)  *    *    *  (citations  and  internal 
quotation  marks  omitted)  Thai  a  model  is 
limited  or  imperfect  is  not.  in  itself,  a  reason 
to  remand  agency  decisions  based  upon  it. 

intimately   *    *    *   we  must  defer  to  the 
agency's  decision  on  how  to  balance  the  cost 
and  complexity  of  a  more  elaborate  model 
against  the  oversimplification  of  a  simpler 
model.  We  can  reverse  only  if  the  model  is 
so  oversimplified  that  the  agency's 
conclusions  from  it  are  unreasonable  Id 

Appalachian  Power  v.  EPA.  294  F.3d  at 
1052. 

The  IPM  was  programed  to  model 
specified  years  starting  with  2001   EPA 
selected  these  run  years  to  provide 
information  not  just  for  the  NOx  SIP 
Call  and  Section  126  Rule,  but  also  for 
several  other  programs  over  the  next  few 
years,  including  implementation 
programs  for  the  recently  revised 
National  Ambient  Air  Quality  Standards 
for  ozone  and  fine  particles  (Regulatory 
Impact  Analysis  for  the  Nox  SIP  Call. 
FIP  and  Section  126  Petitions,  N'olume 
1:  Costs  and  Economic  Impacts. 
September  1998.  at  p. 4-2.,  http:// 
iviviv.  epa  .gov/ttn  /rto/sip/ 
related. htmHtdoc]  Adding  more  run 
years  [e.g.,  1996)  would  not  have 
provided  information  useful  for  those 
other  programs,  but  would  have  added 
significant  complexify  and  costs  to  the 
modeling. 

The  model  consists  of  model  plants 
that  represent  individual  generating 
units  [e.g  ,  fossil-fuel-fired  boilers, 
nuclear  units  and  hydro-electnc  units) 
that  comprise  the  inventory  of 
electricity  producers  Duplicating 
precisely  each  of  the  boilers  and 
generators  would  be  impracticable; 
accordingly,  the  model  aggregates  the 
fossil-fuel  fired  units  into  a  series  of 
model  plants  and  aggregates  the  non- 
fossil-fuel  fired  units  into  separate 
model  plants.  (Docket  #  A-96-56.  Item 
#  V'-C-03,  Report  on  Analyzing  Electric 
Power  Generation  Under  the  Clean  Air 
Act  Amendments,  at  p.  5.) 

For  each  run  year.  EPA  provides 
various  inputs  [i.e.,  constraints),  such  as 
the  requirement  to  meet  a  certain 
electricity  demand  for  each  season  and 
each  geographic  subregion  modeled  In 
addition,  for  each  run  year,  the  model 
provides  variables,  which  are  values 
based  on  the  inputs,  such  as  the  level  of 
electricity  generation  from  each  model 
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plant  and  the  level  of  emission  controls 
at  a  model  plant.  For  each  year  the 
model  is  run.  the  model  must  optimize 
(i.e.,  determine  the  least  cost  scenario, 
including  hiel  mix.  emission  controls, 
and  amount  of  operation)  for  every 
model  plant  to  reach  each  constraint  in 
the  model.  The  IPM  includes  thousands 
of  constraints  and  variables. 

The  complexity  of  the  model — its 
simulations,  inputs,  and  variables — 
means  that  each  additional  run  year 
adds  many  more  calculations  to  the 
model,  a  task  that  requires  time  and 
resources.  To  keep  the  model 
manageable,  meet  time  schedules,  and 
conserve  resources,  adding  an 
additional  run  year  v>fould  have  meant 
simplifying  other  assumptions  within 
the  model.  In  other  words,  because  the 
number  of  equations  would  be  increased 
by  adding  constraints  and  variables 
associated  v«th  a  new  run  year,  other 
ways  would  have  had  to  be  found  to 
reduce  the  number  of  equations.  This 
would  have  meant  either  reducing  the 
number  of  (i)  model  plants;  (ii) 
constraints,  such  as  the  number  of 
subregions,  which  determines  the 
number  of  electricity  demand 
constraints;  or  (iii)  variables,  such  as 
NOx  emission  control  technology 
options. 

When  developing  the  model.  EPA  had 
to  decide  "how  to  balance  the  cost  and 
complexity  of  a  more  elaborate  model 
against  the  oversimplification  of  a 
simpler  model."  Small  Refiner  Lead 
Phase-Down  Task  Force  v,  EPA.  705  F. 
2d  506,  535  (D.C.  Cir.,  1983).  Balancing 
these  factors.  EPA  decided  to  develop 
the  IPM  to  start  in  2001.  Under  these 
circumstances,  the  model  adequately 
served  the  needs  of  several  programs — 
the  NOx  SEP  Call,  the  Section  126  Rule, 
and  other  programs.  Moreover,  EPA 
believed  that  heat  input  growth  rates  for 
the  years  2001  to  2010  were  reasonably 
representative  of  growth  during  the 
period  1996  through  2007.  In  EPA's 
judgment,  any  further  refinement  in  the 
heat  input  growth  rate  that  may  have 
resulted  from  adding  a  1996  r\m  year 
would  not  have  merited  the  additional 
time  and  cost  and  may  have  been  offset 
by  the  increase  in  model  inaccuracy  that 
may  have  resulted  from  the  consequent 
need  to  further  simplify  or  otherwise 
limit  the  model.  Therefore,  EPA 
decided,  on  balance,  that  it  was 
reasonable  to  use  2001-2010  heat  input 
growth  rates  to  develop  the  2007  State 
NOx  emission  budgets. 

c.  Consistency  of  assumptions.  Some 
conunenters  questioned  whether  the 
2001-2010  heat  input  growth  rate  was 
representative  of  growth  during  1996- 
2007,  alleging  that  specific  assumptions 
in  the  EPM  were  different  for  those  two 


time  periods  and  would  result  in 
different  heat  input  growth  rates  for 
those  periods. 

As  noted  above,  one  of  the  inputs  for 
the  base  case  and  cost-effectiveness  IPM 
runs  for  2001  and  2010  was  projected 
electricity  demand.  To  determine 
electricity  demand,  EPA  began  with 
available  information  for  actual  annual 
electricity  demand  for  1997,  projected 
the  increases  out  to  the  IPM  run  years, 
and  then  reduced  those  projections  to 
take  account  of  reductions  in  electricity 
demand  expected  to  result  from  CCAP. 
CCAP  is  a  Federal  program  started  in 
1993  to  significantly  reduce  emissions 
of  carbon  dioxide  (CO2)  and  thereby 
address  concerns  about  global  climate 
change.  Since  consumption  of  fossil  fuel 
to  generate  electricity  is  a  significant 
contributor  to  CO2  emissions,  a  major 
component  of  CCAP  was  a  broad  set  of 
voluntary  programs  designed  to  reduce 
electricity  demand  and  generation. 

Conunenters  claimed  that  the 
assumptions  for  electricity  demand 
reductions  due  to  CCAP  for  the  years 
2001-2010  differed  from  what  would 
have  been  used  for  the  years  1996-2001. 
According  to  a  commenter: 

[bjecause  EPAs  assumed  CCAP  reductions 
increased  by  almost  ,300%  from  2001  to  2010 
...  the  electricity  demand  growth  rate  that 
EPA  used  in  its  analysis  decreased 
substantially  from  2001  to  2010.  Thus  the 
record  establishes  that  EPA  itself  assumed 
vastly  different  electricity  demand  growth 
rates  for  the  1996-2000  period  than  the 
2001-2010  period  *   *   * 

In  fact,  however,  the  commenter 's 
conclusion  is  contradicted  by  the 
record.  The  data  in  the  record 
supporting  IPM  runs  shows  that  EPA 
assumed  electricity  demand  growth 
rates  of  1.6%  for  1997-2000  and  1.8% 
for  2001-2010.  Actual  electricity 
demand  in  1996  was  3.305  billion 
KWh.^  EPA's  projected  electricity 
demand  without  accounting  for  CCAP 
was  3,575  billion  KWh  for  2001  and 
4.198  biUion  KWh  for  2010.  EPA 
projected  that  CCAP  would  result  in 
electricity  demand  reductions  of  100 
billion  KWh  for  2001.  and  389  billion 
KWh  for  2010  (Analyzing  Electric 
Power.  Appendix  2  at  A2-2).  After 
subtracting  projected  CCAP  electricity 
demand  reductions  from  assumed 
electricity  demand.  EPA  projected 
electricity  demand  of  3,475  biUion  KWh 
for  2001, and  3.809  billion  KWh  for 
2010.  This  resuhed  in  an  annual  growth 
rate  for  adjusted  electricity  demand  of 


1.03%  for  1996-2001  and  1.07%,  for 
2001-2010.  (Docket  #  A-96-56,  Item  # 
XV-C-22.)  In  short,  while  EPA  assumed 
somewhat  lower  CCAP  reductions  in 
1996-2001  than  in  2001-2010,  the 
Agency  also  assumed  lower  electricity 
demand  growth  without  CCAP 
adjustments  in  1996-2001  than  in  2001- 
2010.  The  net  result  was  that  EPA's 
projected  electricity  demand  growrth 
rates  after  CCAP  adjustments  were  very 
similar  for  199&-2001  and  2001-2010." 

4.  EPA  Did  Not  "Double  Count" 
Electricity  Demand  Reductions  Under 
CCAP 

As  noted  above,  one  input  into  the 
IPM  was  electricity  demand.  EPA 
projected  electricity  demand  by  starting 
with  certain  industry-sponsored 
forecasts  for  demand  and  then  reducing 
them  by  projected  CCAP  demand 
reductions  in  accordance  with  a  multi- 
agency  task  force's  projections,  made  for 
purposes  of  a  U.S.  Department  of  State 
report  on  the  subject. 

EPA  received  comments  on  the 
August  3.  2001  NODA  alleging  that  EPA 
failed  to  explain,  and,  indeed,  double 
counted  the  projected  electricity 
demand  reductions  under  CCAP. 
According  to  conunenters,  the  double 
counting  led  EPA  to  underestimate 
projected  heat  input  for  2007.  The  EPA 
believes  that  its  CCAP  assumptions  are 
well  supported  by  the  record  and  that 
no  double  counting  occurred. 

a.  EPA's  Methodology  for  Determining 
Electricity  Demand.  EPA  started  with 
electricity  demand  forecasts  from  the 
NERC,  which  is  a  volimtary  association 
of  most  of  the  large  electricity  generators 
and  sellers  in  the  U.S.  and  whose 
purpose  is  to  promote  the  reliability  and 
security  of  the  electricity  system.  NERC 
divides  the  continental  U.S.  into 
regions,  each  of  which  has  its  ov\m 
council  comprised  of  representatives  of 
the  utilities  generating  and  selling 
electricity  in  the  region.  Each  utility 
makes  forecasts  of  electricity  demand  by 
its  end-use  customers  and  of  electricity 
supply  available  to  that  utility  and 
submits  these  forecasts  to  the 
appropriate  NERC  region.  NERC 
compiles  the  individual  utilities' 
demand  and  supply  projections  by 
region  and  reports  the  compiled 
projections  to  the  Energy  Information 
Agency  (EIA).^  Since  NERC  forecasted 


•  Note  that  while  EP.^  started  its  electric  demand 
forecasts  using  NERC  forecasts  for  the  year  1997, 
EPA  used  here  the  actual  electricity  demand  for 
1 996  ii!  order  to  demonstrate  the  effective  growth 
rate  for  1996-2001.  which  is  referenced  by  the 
commenters. 


« In  addition,  EPA  notes  that  since  the  CCAP 
reductions  are  assumed  to  occur  on  a  nationwide 
basis,  any  assumptions  regarding  CCAP  would  not 
have  been  the  cause  of  State-by-State  variation  in 
heat  input  growth  rates. 

9  EIA  is  an  independent  agency  within  the  U.S. 
Department  of  Energy  (DOE]  that  is  responsible  for. 
among  other  things,  collecting,  compiling,  and 
reporting  information  on  the  U.S.  electricity 
industry. 
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electricity  demand  out  to  only  2006  at 
the  time  that  EPA  was  developing  the 
IPM  for  the  NOx  SIP  Call,  EPA  used  the 
NERC  electricity  demand  projections  for 
1996  to  2006  and  extended  them  to  2010 
using  a  1995  forecast  by  DRI.  a  private 
consulting  group.  (Analyzing  Electric 
Power.  Appendix  2  at  A2-3.) 

Then,  EPA  reduced  these  electricity 
demand  projections  by  the  amounts  of 
demand  reductions  expected  to  occur  as 
a  result  of  CCAP.  As  described  above. 
CCAP,  a  Federal  program  established  in 
1993,  includes  a  broad  collection  of 
voluntary  programs  designed  to  reduce 
electricity  demand  and  generation  to 
reduce  CO;  emissions.  Some  of  these 
programs  were  in  existence  before 
CCAP's  establishment  in  1993  and  were 
incorporated  into  CCAP,  along  with  a 
new  set  of  programs.  CCAP  was  updated 
in  1995,  a  process  that  included  revised 
estimates  of  the  effectiveness  of  its 
programs,  based  on  public  input 
solicited  through  a  Federal  Register 
notice  (60  FR  44022,  Aug.  24,  1995)  and 
a  public  hearing  held  on  September  22. 
1995.  See  Review  of  Climate  Change 
Action  Plan:  Request  for  Public 
Comment;  Notice  of  Meeting,  60  FR 
44022,  August  24,  1995  (Council  on 
Environmental  Quality  solicitation  of 
public  comment). 

In  1997,  the  U.S.  Department  of  State 
("State  Department")  developed  and 
issued  a  report.  Climate  Action  Report, 
setting  forth  the  expected  results  from 
CCAP.  The  report  was  developed  to 
fulfill  an  obligation  under  the  1992 
United  Nations  Framework  Convention 
on  Climate  Change. ''^  The  State 
Department  first  issued  a  draft  report 
and  requested  public  comment  on  two 
occasions,  in  December  1996  and  May 
1997.  [See  Preparation  of  Second  U.S. 
Climate  Action  Report:  Request  for 
Public  Comments,  62  FR  25988,  May  12, 
1997).  After  considering  the  comments 
received,  the  State  Department  issued 
the  final  report  in  1997.  The  report 
presented  a  consensus  view  of  the 
Federal  agencies  involved,  including 
EPA,  the  U.S.  DOE,  and  the  State 
Department. 

In  particular,  to  determine  the 
effectiveness  of  the  CCAP  programs,  an 
interagency  work  group  polled  the 
program  managers  at  EPA,  DOE,  the 
U.S.  Department  of  Transportation,  and 
the  U.S.  Department  of  Agriculture  who 
were  responsible  for  the  various  CCAP 
programs.  The  program  managers 
provided  estimates  of  reductions  for 
each  CCAP  program,  generally 


'"Parties  to  the  1992  United  Nations  Framework 
Convention  on  Climate  Change  (including  the  US) 
agreed  to  submit  reports  detailing  their  emissions 
of  greenhouse  gases  (such  as  CO;)  and  any  strategies 
to  reduce  those  emissions. 


expressed  in  billion  kilowatt  hours 
(billion  KWh)  of  electricity  usage  and 
mmBtu  of  heat  input,  or  other  units  of 
measure  appropriate  for  the  program. 
The  workgroup  compiled  and  reviewed 
those  projections  (Docket  #  A-96-56, 
Item#  XIV-F-03).  EPA  used  those 
estimates  to  reduce  the  NERC-based 
electricity  demand  projections  for  2001 
through  2020.  [See  Analyzing  Electric 
Power,  Appendix  2,  at  A2-3).  In 
addition,  DOE  used  those  estimates  to 
project  the  amount  of  greenhouse  gas 
emissions  reductions  that  would  result 
from  the  CCAP  programs.  These 
emissions  reductions  and  other  types  of 
savings  were  included  in  the  State 
Department's  Climate  Action  Report. 

o.  The  record  contains  sufficient 
documentation  of  the  additional  CCAP 
demand  reductions  that  EPA  took  into 
account.  Some  commenters  claimed,  in 
response  to  the  August  3,  2001  NODA. 
that  EPA  did  not  provide  adequate 
documentation  to  explain  how  the 
electricity  demand  reductions  under 
CCAP  were  derived. 

EPA  notes  that  this  issue — as  well  as 
the  issue  of  double-counting  of  CCAP 
demand  reductions,  discussed  below — 
was  not  raised  in  any  of  the  rulemakings 
to  this  point  or  brought  to  the  Court's 
attention  in  either  the  Section  126  or  the 
Technical  Amendments  cases. 
Commenters  had  a  full  opportunity  to 
raise  the  issues  during  the  development 
of  the  NOx  SIP  Call  and  Section  126 
Rule.  In  fact,  some  of  the  parties  raising 
the  issues  now  claimed,  in  comments  in 
the  NOx  SIP  Call  and  Section  126 
rulemakings,  that  no  CCAP  electricity 
demand  reductions  should  be 
considered  in  projecting  electricity 
demand.  These  commenters  based  these 
claims  on  the  ground  that  CCAP  was  a 
voluntary,  rather  than  a  mandatory, 
program.  Thus,  these  cpmmenters 
clearly  had  the  opportunity  during  the 
earlier  rulemakings  to  raise  the  issues 
concerning  CCAP  that  they  are  raising 
only  now. 

Tne  lack  of  attention  to  these  issues 
by  commenters  during  the  earlier 
rulemakings  has  some  impact  on  the 
extent  to  which  the  record  addresses 
them.  Had  commenters  raised  these 
issues  earlier,  EPA  would  have  been 
obliged  to  respond,  and  the  record 
would  have  included  that  dialogue. 
Thus,  if  the  commenters  view  the  record 
as  deficient,  their  failure  to  raise  this 
issue  at  several  earlier  junctures  should 
be  considered.  Moreover,  it  is 
questionable  whether  EPA  is  required, 
at  this  point,  to  address  these  issues  in 
light  of  the  commenters'  earlier 
opportunities. 

Even  so,  EPA  maintains  that  its 
assumptions  about  the  CCAP  demand 


reductions  are  well  supported.  The  IPM 
documentation  shows  the  amount  of 
actual  electricity  demand  in  1997.  and 
the  amount  of  projected  electricity 
demand  from  1997  to  2010  (and 
beyond),  all  expressed  in  billion  Kwh, 
(IPM  basecase  modeling  runs,  http:// 
wv,-w. epa.gov/capi/ipm/npr.htm].  As 
noted  above,  EPA  based  these 
projections  on  information  supplied  by 
NERC.  In  addition,  other  IPM 
documentation  shows  the  total  amount 
of  CCAP  reductions,  expressed  in 
billion  kwh.  for  2001  through  2010  (and 
beyond)  (Analyzing  Electric  Power. 
Appendix  2  at"A2-2). 

These  total  amounts  of  CCAP 
reductions  "were  taken  from  the 
supporting  analysis  that  was  done  to 
forecast  future  U.S.  carbon  emissions 
from  the  power  industry  that  appeared 
in  the  U.S.  Department  of  State's 
Climate  Action  Report,  July  1997," 
(Analyzing  Electric  Power,  Appendix  2 
at  A2-3).  Specifically,  this  supportmg 
analysis  consisted  of  a  spreadsheet, 
entitled  "CCAP  Inputs  for  April  1997 
Update,"  developed  by  the  above- 
described  interagency  work  group 
tasked  with  projectmg  the  amount  of 
reductions  for  each  CC^AP  program, 
(Docket  «  A-96-56.  Item  #  XI\'-F-03). 
The  workgroup  solicited  information 
from  the  various  agencies  charged  with 
administering  CCAP  programs  and, 
based  on  that  information,  prepared  the 
spreadsheet.  No  commenter  requested 
this  information  during  the  N0\  SIP 
Call  and  Section  126  rulemakings  until 
the  comment  period  for  the  August  3. 
2001  NODA.  At  that  time,  EPA  provided 
the  spreadsheet — annotated  to  reflect 
the  adjustment  related  to  the  NERC 
forecasts,  described  below — to 
commenters  when  requested  and  placed 
it  in  the  docket,  (Letter  from  John  Seitz 
to  Andrea  Bear  Field,  August  31 ,  2001 , 
Docket  #A-96-56.  Item  #XIV-F-01, 
included  as  Attachment  D  to  Docket 
Item  #A-96-56-XIV-D-31) 

The  spreadsheet  identifies  the  amount 
of  reductions,  expressed  in  billion  Kwh 
and  mmBtu  of  each  of  the  dozen  or  so 
relevant  CCAP  programs,  for  the  years 
2000  and  2010  (as  well  as  2020).  the 
amount  of  reductions  from  these 
programs  for  2010 — after  the  adjustment 
related  to  the  NERC  forecasts,  described 
below — equals  the  amount  included  for 
that  year  in  Analyzing  Electric  Power. 
Appendix  2  at  A2-2.  Moreover,  the  IPM 
documentation  states  that  "EPA  did  a 
linear  interpolation"  to  determine  the 
amount  of  CCAP  reductions  assumed  for 
years  between  2000  and  2010,  including 
2001,  (Analyzing  Electric  Power, 
Appendix  2' at  A2-3) 

One  commenter  claimed  that  it  was 
not  clear  how  EPA  converted  the  COj 
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reductions  cited  in  the  State 
Department's  Climate  Action  Report 
into  the  electricity  demand  reductions 
set  forth  in  Analyzing  Electric  Power  or 
the  spreadsheet  used  by  EPA  to  adjust 
the  NERC  electricity  demand  forecasts 
Actually,  the  CO:  reductions  in  the 
State  Department  report  were  based  on 
the  electricity  demand  reductions  in  the 
spreadsheet,  not  the  other  way  around. 
As  noted  above,  these  electricity 
demand  reductions  were  developed  by 
the  agencies  involved  in  implementing 
CCAP  and  then  were  converted  to  CO: 
reductions  for  purposes  of  the  State 
Department  report,  using  a  U.S.  DOE 
model  (the  Integrated  Dynamic  Energy 
Analysis  Simulation  (IDEAS))  of  the 
U.S.  energy  system.  These  values  were 
then  included  in  the  proposed  and  final 
versions  of  that  report." 

c.  Commenters  tailed  to  prove  their 
claim  that  NERC  and  EI  A  projections 
already  included  the  CCAP  demand 
reductions  that  EPA  took  into  account. 
Commenters  suggested  that  the  NERC 
electricity  demand  forecasts  that  EPA 
adjusted  for  certain  CCAP  reductions 
already  assumed  those  reductions. 
According  to  commenters.  the  NERC 
members  that  supplied  the  information 
used  in  the  NERC  forecasts  would  have 
been  aware  of.  and  in  some  cases 
participated  in.  CCAP  programs  and  so 
"would  have  *   *   *  taken  into  account" 
CCAP  programs  in  the  information 
supplied  to  NERC.  The  commenters 
emphasized  that  NERC  projected 
electricity  demand  growth  at  an  annual 
rate  of  1.7%.  which  is  higher  than  EPAs 
projection  of  1.1%.  and  therefore 
concluded  that  EPA.  by  purportedly 
double-counting  CCAP  reductions, 
underestimated  electricity  demand.  The 
commenters  made  a  similar  point  with 
respect  to  electricity  demand  forecasts 
bv  EIA.  emphasizing  that  in  1997,  EIA 
projected  electricity  demand  growth  at 
1.6%  annually,  and  that,  in  making  this 
projection.  EIA  explicitly  noted  that  it 
was  taking  account  of  CCAP. 

As  discussed  below,  after  weighing  all 
the  evidence  in  the  record  relevant  to 
the  claim  that  EPA  double-counted 
CCAP  demand  reductions.  EPA 
concludes  that  no  such  double-counting 


' '  .\  commptiter  questioned  the  accuracy  of  the 
proiRctions  of  reductions  attributable  to  the 
pmsrams  on  the  spreadsheet  because  those 
projections  were  done  a  program-by-program  basis, 
without  consideration  of  the  interactive  effects  of 
the  programs.  The  1DE,\S  model  run,  noted  above. 
in  effect  considered  those  mteractive  effects  on  the 
programs  and  provided  as  an  output  the  total 
electricitv  savings  expressed  in  billion  Kwh  (along 
with  other  outputs,  including  the  emissions 
reductions).  The  total  electricity  savings  indicated 
by  the  IDE.AS  model  run  are  virtuallv  identical  to 
the  total  amounts  prr)jected  on  a  prograni-by- 
program  basis.  (Docket  #Ar96-56.  XIV-F-03). 


occurred  and  that  commenters  failed  to 
show  otherwise. 

(i)  NERC  Forecasts 

When  EPA  developed  electricity 
demand  forecasts  for  the  NOx  SIP  Call 
and  the  Section  126  Rule,  the  NERC 
forecasts  did  not  mention  the  energy 
efficiency  programs  as  a  factor  that  was 
considered.  NERC  explained  only  that  it 
considered  an  "economic  variable, 
weather  and  a  random  component  that 
expresses  unknown  determinants  of  net 
energy  for  load.'  (Docket  #  A-96-56. 
Item  #  XV-C-23.  Peak  Demand  and 
Energy  Projection  Bandwidths:  1997- 
2006  projections,  p.  4.  Load  Forecasting 
Work  Group  of  the  Engineering 
Committee  North  American  Electric 
Reliability  Council,  June  1997). 
Consequently.  EPA  had  to  exercise  its 
best  judgement  in  determining  the 
extent  to  which  the  NERC  forecasts  took 
into  account  CCAP  demand  reductions. 
Rather  than  assuming,  from  the  absence 
of  any  affirmative  statements  by  NERC 
about  CCAP  reductions,  that  NERC  did 
not  consider  any  CCAP  reductions,  EPA 
took  the  more  conservative  approach  of 
assuming  that  some  of  the  reductions 
were  likely  to  have  been  considered  by 
NERC.  [See  Docket  #  A-96-56.  Item  # 
XIV-F-03.)  EPA  reduced  the  NERC 
electricity  demand  forecasts  only  to  take 
account  of  the  additional  CCAP  demand 
reductions  beyond  those  EPA  believed 
were  included  in  the  NERC  forecasts. 
EPA  believed  that  it  was  appropriate  to 
factor  in  these  additional  CCAP  demand 
reductions  "given  the  extensive 
Administration,  State,  and  business 
efforts  underway  and  the  promising 
early  results  that  EPA  has  seen  in  some 
of  the  CCAPs  programs  that  have 
substantially  lowered  electric  energy 
use  and  saved  money  for  many 
businesses.  "  (Responses  to  Significant 
Comments  on  the  Proposed  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
(OTAG)  Region  for  Purposes  of 
Reducing  Regional  Transport  of  Ozone, 
September  1998,  at  182). 

In  applying  this  approach  to  CCAP 
reductions,  EPA  did  not  factor  in 
reductions  from  either  the  Green  Lights 
Program  or  the  Energy  Star-Products 
Office  Equipment  Program,  which 
existed  before  CCAP  and  that  were 
simply  put  under  the  umbrella  of  CCAP 
when  CCAP  was  established  in  1993. 
Green  Lights  was  one  of  EPA's  earliest 
voluntary  energy  efficiency  programs 
and  was  aimed  at  encouraging  the  use 
of  energy  efficient  lighting  products. 
This  program  was  expanded  under 
CCAP.  Similarly,  the  Energy  Star 
Products  program  included  a  pre-1993 


program  to  encourage  the  purchase  of 
energy  efficient  office  equipment.  EPA 
assumed  that  because  Green  Lights  and 
Energy  Star  Products-Office  Equipment 
were  pre-existing  programs,  they  were 
better  established  and  their  benefits 
more  predictable  by  the  utilities  in 
forecasting  demand;  as  a  result,  EPA 
assumed  that  the  NERC  forecasts  were 
more  likely  to  have  already  taken  their 
reductions  into  account.  These  two 
programs  were  categorized  as 
commercial  programs  and  were 
projected  to  result  in  over  89  billion 
Kwh  in  reduced  electricity  demand  by 
2010.  (Docket  #  A-96-56." Item  #  XIV- 
F-01).  By  comparison,  the  remaining 
CCAP  commercial  programs  resulted  in 
reduced  electricity  demand  of  119.6 
billion  Kwh.  Id.  Therefore,  EPA 
assumed  that  the  NERC  forecasts 
accounted  for  over  42  percent  of  the 
reductions  from  the  commercial  CCAP 
programs,  including  the  pre-1993 
programs. 

EPA  also  decided  not  to  include 
reductions  from  a  fuel  cells  program  and 
renewable  energ>'  program,  which  were 
projected  to  total  24.5  billion  Kwh  by 
2010.  both  for  reasons  of  erring  on  the 
side  of  the  conservative  (not  including 
those  reductions  had  the  effect  of 
increasing  electricity  demand)  and 
because  adding  them  would  have 
created  some  technical  modeling 
complexities.  Specifically.  EPA  would 
have  had  to  decide  at  what  level,  and 
where,  to  allocate  this  capacity  among 
the  States  within  and  outside  of  the 
NOx  SIP  Call  region.  EPA  decided, 
rather  than  make  that  judgment,  to  err 
on  the  side  of  the  conservative  by 
assuming  that  the  fuel  cell  program  and 
renewable  energy  program  did  not 
reduce  electricity.  In  addition,  the 
emission  factors  for  fuel  cells  and 
biomass  facilities  that  could  have  been 
employed  were  highly  uncertain.  (See 
Docket  #  A-96-56.  Item  #  XIV-F-01). 

Nor  did  EPA  factor  in  reductions  from 
the  Climate  Challenge  program,  which 
was  initiated  in  1994  as  part  of  CCAP. 
Under  Climate  Challenge,  utilities 
agreed  to  voluntarily  reduce  emissions 
of  CO:  through  projects  for,  e.g., 
improving  electricity  generation  or 
transmission  efficiency.  Because 
Climate  Challenge  was  specifically 
directed  towards  utilities.  EPA  assumed 
that  the  utilities  submitting  their 
demand  estimates  to  NERC  would  be 
familiar  with  the  program  and  would  be 
more  likely  to  have  taken  demand 
reductions  from  that  program  into 
account.  In  any  event,  the  Climate 
Action  Report  workgroup  did  not  assign 
a  specific  amount  of  reductions  to  this 
program. 
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All  told.  EPA  assumed  that  CCAP 
programs  would  result  in  389  billion 
Kuh  in  reductions  by  2010  and  further 
assumed  that  an  additional  113.5  billion 
Kwh  from  CCAP  programs  and  their 
pre-1993  predecessors,  or  22.6%  of  the 
total,  had  already  been  included  in  the 
NERC  estimates.  Thus,  it  is  evident  that 
EPA  conservatively  assumed  that  .MERC 
took  into  account  demand  reductions 
from  some  CCAP  programs,  even  though 
NERC"s  documentation  did  not  indicate 
that  any  CCAP  reductions  were  taken 
into  account  and  no  utility  commenter 
.  provided  documentation  that  the 
demand  forecasts  they  submitted  to 
NERC  assumed  any  CCAP  reductions. '- 

On  the  other  hand.  EPA  did  factor 
into  the  electricity  demand  projections 
the  reductions  from  the  CCAP  programs 
initiated  in  1 993  or  later  that  were 
aimed  at  a  broader  group  of  potential 
participants  than  only  utilities.  Some  of 
the  largest  of  these  programs  included 
(i)  VVasteVVise  (a  voluntary  program 
designed  to  reduce  municipal  waste 
through  waste  prevention  and 
recycling);  (ii)  Motor  Challenge  (a 
program  designed  to  help  industry 
realize  electricity  savings  by  providing 
industry  with  the  technical  expertise 
concerning  management  of  electric 
motor  systems  and  purchase  of  more 
energy  efficient  electric  motors);  (iii) 
Rebuild  America  (a  program  designed  to 
encourage  partnerships  of  \arious  tvpes 
of  companies  and  organizations — 
ranging  from  builders  to  local 
governments — to  retrofit  existing  public 
housing  as  well  as  commercial  and 
multifamily  buildings  to  be  more  energy 
efficient);  (iv)  Energy  Star  Buildings  (a 
program  designed  to  encourage 
individual  building  owners,  developers, 
and  others  to  make  comprehensive, 
energy-efficient  building  upgrades):  and 
(v)  Residential  Appliance  Standards  (a 
program  under  which  DOE  would 
establish  by  rulemaking  standards  for 
improved  energy-efficient  appliances 
such  as  room  air  conditioners, 
refrigerators,  water  heaters,  and  others). 
(Docket  #  A-96-56.  Item  #  XIV-F-01; 
Climate  Action  Report.  Appendix  A). 
Because  such  programs  were  relatively 
new  and  were  geared  primarily  to 
companies  other  than  utilities,  it  is  less 
likely  that  utilities  would  have  included 
demand  reductions  from  these  programs 
in  their  electricity  demand  projections. 

A  commenting  group  of  utilities 
argued  that  the  NERC  forecasts  likely 
already  included  the  CCAP  reductions 
that  EPA  used  to  adjust  those  forecasts, 


resulting  in  double-counting.  The 
commenting  utility  group  noted  that 
some  utilities  participated  in  two  CCAP 
programs  (i.e..  WasteWise  and  Motor 
Challenge)  and  speculated  that  the 
participating  utilities  "would  have" 
included  CCAP  reductions  in 
developing  the  information  provided  for 
the  NERC  forecasts. 

However,  utilities  comprise  only  a 
small  number  of  companies 
participating  in  WasteWise  and  Motor 
Challenge.  In  1996.  WasteWise  involved 
over  600  partners,  representing  over  30 
industries,  including  some  utilities. 
(Docket  #  A-96-56.  Item  #  X-V-C-24. 
Wastewisp.  Third  Year  Progress  Report. 
USEPA.  November.  1997.  at  p. 2.)  Motor 
Challenge  is  aimed  primarily  at 
industrial  end-users,  not  utilities.  (60  FR 
61443-47.  Nov.  29.  1995).  Thus,  the 
commenter's  evidence  that  a  few 
utilities  were  among  the  many 
participants  in  these  two  programs 
provides  a  very  weak  basis  for 
speculating  that  the  NERC  forecasts 
included  CCAP  demand  reductions 
factored  in  by  EPA.  Similarly,  many 
other  CCAP  programs,  including  the 
Rebuild  America  and  Energ\  Star 
Buildings  programs,  were  generally 
directed  at  entities  other  than  utilities. 

Moreover,  except  for  Climate 
Challenge,  the  CCAP  programs  are 
designed  to  achieve  electricity  demand 
reductions  from  a  wide  range  of 
electricity  end-users  (i.e,.  residential, 
commercial,  and  industrial  end-users) 
and  were  relatively  new — onlv  a  few 
years  old  when  the  utilities  reported 
their  1997  demand  estimates  to  NERC. 
The  interagency  workgroup  had 
estimated  amounts  of  demand 
reductions  from  these  programs  on  a 
national  basis,  but  had  not  broken  those 
estimates  down  to  the  NERC  region 
level  that  was  the  basis  for  individual 
utilities'  reports  to  NERC  Accordingly, 
it  appears  that  the  individual  utilities 
would  have  had  relatively  little 
experience  in  analyzing  the  extent  to 
which  their  particular  customers 
followed  the  CCAP  programs  and  would 
not  have  had  any  other  source  of 
information  for  quantifying  the  CCAP 
demand  reductions  in  their  respective 
regions.'  * 

For  these  reasons,  it  seems  reasonable 
to  conclude  that  as  of  1997.  the  only 
CCAP  program  reductions  that  utilities 


'-  Manv  other  CX;.-\P  prosram.s  gennrated  energy 
savings  but  in  ways  other  than  reducing  electricity 
demand,  so  that  EP.A  did  not  take  into  account 
benefits  from  these  programs  either. 


I  nr  example,  the  Residential  Appliance 
Program  depended  on  a  series  of  DOE  regulations 
establishing  standards  for  numerous  appliaiiies.  Bv 
1997.  DOE  had  not  vet  promulgated  the  first  of 
these  regulations.  As  of  1997.  the  DOE  program 
manager  would  nevertheless  be  in  a  position  to 
estimate  the  impact  of  this  program  on  a  national 
level  for  future  years,  but  individual  utilities 
estimating  electricit)  demand  in  their  areas  would 
not  be  in  a  position  to  do  so. 


are  likely  to  have  included  in  their 
reports  to  NERC  would  have  been  the 
few  older  programs  or  those  primarily 
targeting  utilities,  and  not  the  many 
other  CCAP  programs  Indeed,  while  a 
commenting  group  of  utilities 
speculated  that  utilities  must  have  taken 
CCAP  into  account  in  submitting  their 
electricity  demand  information  to  NERC 
in  1997,  EPA  did  not  receive  anv  direct 
evidence  from  the  utilities  that  made  the 
submissions  stating  (much  less 
demonstrating)  that  their  submissions 
actually  took  into  account  any  specific 
CCAP  programs  or  otherwise  reflected 
any  specific  demand  reductions.'-* 
Particularly,  in  light  of  the  silence  of  the 
individual  utilities  about  what  CCAP 
reductions  they  actually  included  (as 
distinguished  from  speculation  about 
what  they  would  have  included).  EPA 
maintains  that  its  assumptions  about 
what  CCAP  reductions  were  included 
are  reasonable. 

In  addition,  the  argument  that  utilities 
accounted  for  all  CCAP  reductions  is 
undercut  by  utilities'  comments  in  the 
N0\  SIP  Call  proceeding.  Several 
utilities  commented  that  because  CCAP 
reductions  are  voluntary,  such 
reductions  should  not  be  considered 
when  making  future  demand 
assumptions.  Given  this  view  of  the 
CCAP  reductions,  it  seems  doubtful  that 
these  utilities  would  have  considered, 
in  their  demand  forecasts  submitted  to 
NERC.  the  CCAP  reductions  factored  in 
by  EPA  Moreover,  an  analysis,  included 
in  comments  by  the  utilitv  group  on 
whether  the  n6\  SIP  Call  would  have 
an  impact  on  the  reliability  of  the 
region's  electricity  supplv  in  meeting 
electricity  demand,  did  not  take  into 
account  any  demand  reductions  under 
CCAP  (Responses  to  Significant 
Comments  on  the  Proposed  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
(OTAG)  Regi(ui  for  Purposes  ol 
Reducing  Regional  Transport  of  Ozone, 
September  1998.  at  181-82;  see  also 
Docket  #  A-96-56.  Item  »  \'-I-66, 
UARG  briefing  entitled    The  Impact  of 
EPA's  Regional  SIP  Call  on  the 
Reliability  of  the  Electric  Power  Supply 
in  the  Eastern  Inited  States." 
September  11.  1998.) 

Finally,  one  utility  commenter  stated 
that  NERC's  forecasts  were  unlikely  to 
consider  CCAP  demand  reductions  The 
commenter  explained; 


'^Indeed,  several  commnnters  crittcjil  of  EPA's 
electricity  demand  assumptions  nevertheless 
acknowledged  that  it  is  unclear  to  what  extent 
individual  utilities  incorporated  (X:.\P  programs 
into  their  demand  projections  (Dck  ket  #  ,^-9fi-!>fl. 
Item  »  XIV-D-H.  Michigan.  .Attachment.  |i  5.  and 
Item  #  XI\-D-31.  lARG.  Attachment  II.  p.  7) 
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NERC's  reliability  planning  mission 
suggests  just  the  opposite.  MERC  projections 
of  future  demand  growth  are  used  to 
determine  how  much  rapacity  is  needed  to 
meet  demand  to  ensure  electric  system 
reliability.  The  projections  are  a  compilation 
of  individual  utility  projections  sent  to  each 
of  the  NERC  regional  councils  to  ensure 
adequate  supply  exists  to  meet  demand  in 
each  region  The  projections  must  be 
conservative  and  err  on  the  side  of 
overstating  demand  to  avoid  supply 
shortfalls— it  is  of  little  consequence  if  NERC 
overestimates  demand,  but  of  potentially 
great  consequence  if  it  underestimates  it.  For 
this  reason,  although  the  compiled  nature  of 
NERC's  forecasts  makes  it  virtually 
impossible  to  assess  its  underlying 
assumptions,  it  is  reasonable  to  assume 
NERC  projections  largely  ignore  new, 
uncertain  electricity  demand  dampening 
impacts,  such  as  voluntary  programs  with  no 
clear  track  record  of  affecting  electricity 
consumption.  (See  Docket  «  A-96-56.  Item  # 
XIV-E-01,  Letter  from  Mark  Brownstein, 
Public  Service  Electric  &  Gas,  Sept.  15.  2001, 
at  p.  8) 

(ii)  ElA  Forecasts 

Several  commenters  pointed  out  that 
NfERC's  electricity  demand  forecast 
(1.8%  demand  growth  per  year)  and 
EIA's  electricity  demand  forecast  (1.7% 
demand  growth  per  year)  are  similar 
and  higher  than  EPA's  forecast. 
Emphasizing  that  EIA  explicitly  took 
CCAP  reductions  into  account, 
commenters  suggested  that  the  EIA 
forecast  factored  in  the  proper  amount 
of  CCAP  demand  reductions  and  that 
the  similarity  of  the  EIA  and  NERC 
forecasts  therefore  shows  that  the  NERC 
forecasts  already  properly  factored  in 
such  demand  reductions. 

However,  EIA's  explanation,  in  the 
Annual  Energy  Outlook  for  1998.  of  its 
electricity  demand  forecast  indicated 
that  while  EPA  factored  into  its 
forecasts  all  the  CCAP  demand 
reductions  projected  by  the  State 
Department's  Climate  Action  Report, 
described  above.  EIA  factored  into  its 
forecasts  only  a  small  portion  of  those 
reductions.  This  different  treatment  of 
CCAP  reductions  explains  much  of  the 
difference  in  demand  reductions 
between  EIA  and  EPA. 

The  Climate  Action  Report  organizes 
virtually  all  of  the  CCAP  programs  that 
affect  electricity  demand  into  three 
categories;  residential,  commercial,  and 
industrial.  (Climate  Action  Report. 
Table  1-2).  The  report  indicates  that  the 
residential  and  commercial  programs 
were  expected  to  generate  reductions  of 
carbon  emissions  totaling  53  million 
metric  tons  by  2010.  Id.  Not  including 
the  reductions  from  programs  that  EPA 
assumed  were  included  in  the  NERC 
estimates.  EPA  reduced  projected 
electricity  demand  in  2010  due  to  these 


programs  bv  282.5  billion  KWh  (Docket 
#  A-96-56."  Item  #  XIV-F-01).  EIA. 
however,  reduced  projected  electricity 
demand  in  2010  from  these  programs  by 
much  less.  In  explaining  its  analysis  of 
the  impact  of  CCAP  residential  and 
commercial  programs.  EIA  stated: 

Other  CCAP  programs  which  could  have  a 
major  impact  on  residential  energy 
consumption  are  the  Environmental 
Protection  Agency's  (EPA)  Green  Programs. 
These  programs  which  are  cooperative  efforts 
between  the  EPA  and  home  builders  and 
energv  appliance  manufacturers  encourage 
the  development  and  production  of  highly 
energy-efficient  housing  and  equipment.  At 
fully  funded  levels,  residential  CCAP 
programs  are  estimated  by  program  sponsors 
to  reduce  carbon  emissions  by  approximately 
28  million  metric  tons  by  the  year  2010.  For 
the  reference  case,  carbon  reductions  are 
estimated  to  be  8  million  metric  tons, 
primarily  because  of  differences  in  the 
estimated  penetration  of  energy-saving 
technologies.  *    *    * 

At  fully  funded  levels,  commercial  CCAP 
programs  are  estimated  by  program  sponsors 
to  reduce  carbon  emissions  by  approximately 
25  million  metric  tons  by  the  year  2010.  For 
the  reference  case,  carbon  reductions  are 
estimated  to  be  just  over  9  million  metric 
tons  in  2010,  primarily  because  of  differences 
in  estimated  penetration  of  energy-saving 
technologies. 

(Annual  Energy  Outlook  1998  (AE098), 
Energy  Information  Administration, 
December  1997  at  209-10). 

In  other  words.  EIA  believed  that 
CCAP  residential  and  commercial 
programs  would  be  about  one-third  as 
effective  at  reducing  energy  use 
(including  electricity  use)  as  the  State 
Department  and  EPA  and  other  sponsors 
projected  and  included  the  lower 
estimate  of  the  energy  use  reductions  in 
the  "reference  case"  on  which  EIA 
based  its  electricity  demand  forecasts. 

EIA  similarly  assumed  much  fewer 
energ>'  savings  from  CCAP  industrial 
programs  than  EPA  believed  based  on 
the  Climate  Action  Report.  As  EIA 
explained: 

For  their  annual  update,  the  program 
offices  estimated  that  full  implementation  of 
these  programs  would  reduce  industrial 
electricity  consumption  by  20  billion 
kilowatt  hours  *   *   *  However  since  the 
energy  savings  associated  with  the  voluntary 
programs  are,  to  a  large  extent,  already 
contained  in  the  AE098  baseline  total  CCAP 
energv  savings  were  reduced.  Consequently, 
CCAP  is  assumed  to  reduce  electricity 
consumption  by  9  billion  kilowatt  hours.  Id. 
at  210. 

EIA  essentially  assumed  that  CCAP 
industrial  programs  resulted  in 
relatively  few  additional  energy  saving 
activities  beyond  those  activities  that 
industrial  companies  were  already 
carrying  out  and  that  were  therefore 
already  reflected  in  the  'AE098 


baseline"  or  "reference  case  "  on  which 
EIA  based  its  electricity  demand 
forecasts.  By  comparison,  the  State 
Department  analysis  projected  that 
industrial  CCAP  programs  would 
generate  reductions  of  96.4  billion  Kwh 
(counting  an  adjustment  from  programs 
categorized  as  commercial)  (Docket  #  A- 
96-56.  Item  #  XIV-F-01).  Thus.  EIA 
projected  that  these  industrial  programs 
would  generate  savings  of  less  than  one- 
tenth  the  amount  that  EPA  did. 

As  discussed  above.  EPA's  more 
aggressive  assumptions  were  taken  from 
the  supporting  analysis  for  the  State 
Department's  Climate  Action  Report, 
which  included  reduction  estimates  that 
were  developed  through  interagency 
consultation  and  were  subject  to  public 
comment.  EPA  believes  it  was 
appropriate  to  use  them. 

Some  commenters  suggest  that  EPA 
should  assess  whether  the  CCAP 
demand  reductions  are  still  justified 
based  on  any  new  information  that  has 
become  available  since  EPA  issued  the 
Section  126  Rule  and  the  Technical 
Amendments.  EPA  believes  that  it  is 
appropriate  for  the  Agency  to  rely  on 
the  information  that  was  available 
during  the  rulemakings  that  resulted  in 
those  rules.  However.  EPA  notes  that 
commenters  did  not  provide  any 
specific  information  showing  that  EPA's 
projected  CCAP  demand  reductions 
were  incorrect. ^^  Further,  new,  current 
information  provides  some  confirmation 
that  EPA's  projected  CCAP  demand 
reductions  were  reasonable.  A  recent 
report,  (Docket  #  A-96-56.  Item  #  XV- 
C-25,  The  Power  of  Partnerships  Energy 
Star  and  Other  Voluntary  Programs— 
2000  Annual  Report,  EPA  ,  2001  at  p. 
6)  states  that  the  Energy  Star  Program, 
which  promotes  highly  efficient 
equipment  such  as  energy  efficient 
refrigerators,  dish  washers,  and 
windows,  has  exceeded  the  level 
forecasted  by  CCAP  for  2000  by  more 
than  20  percent  of  the  forecasted  level 
in  the  CCAP.'^  Furthermore,  EPA  has 
expanded  CCAP  to  cover  other  uses  of 
electricity  (e.g.,  at  hospitals)  that  will 
increase  savings  further.  (See  Docket  # 
A-96-56,  Item  #  XV-C-26,  EPA 
Administrator  Launches  New  Energy 


'5  A  commenter  stated  that  CCAP  has  not 
generated  the  expected  level  of  reductions  because 
it  did  not  achieve  its  goal  of  reducing  U.S. 
greenhouse  gas  emissions  to  1990  levels.  However, 
the  amounts  of  reductions  projected  by  the  Climate 
Action  Report  for  particular  CCAP  programs 
affecting  electricity  demand,  which  are  the  ones 
relevant  for  present  purposes,  were  far  less  than 
would  be  necessary  to  reduce  overall  U.S. 
greenhouse  gas  emissions  to  1990  levels. 

'6  Only  a  small  part  of  the  Energy  Star  reductions 
were  considered  to  be  included  in  the  NERC 
forecasts  because  they  involved  programs  in 
existence  before  1993. 
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Star  Rating  Tool  for  Hospitals.  Honors 
First  Hospital  to  Earn  Energy  Star  Label. 
November  15,  2001.) 

In  short,  commenters  failed  to  show 
that  the  EIA  electricity  demand  forecast 
properly  factored  in  the  CCAP  demand 
reductions,  much  less  that  the  NERC 
forecast  (which  was  higher  than  the  EIA 
forecast)  already  included  the  CCAP 
demand  reductions  that  EPA  used  to 
reduce  the  NERC  forecast. 

(iii)  Consistency  With  Regional  Heat 
Input 

Finally,  EPA  notes  that  "the 
electricity  demand  reductions  (under 
CCAP]  were  distributed  evenly 
throughout  the  United  States,  and 
therefore  have  no  influence  on  the  share 
of  the  total  amount  of  NOx  emissions 
that  each  State  receives."  (63  FR  57414). 
Any  overestimation  of  the  CCAP 
demand  reductions  would  therefore  be 
likely  to  result  in  regionwide 
projections  of  heat  input  being  lower 
than  actual  levels,  rather  than  in  only  a 
few  States'  projections  being  lower  than 
actual  levels.  Yet,  as  explained  below, 
EPA's  heat  input  projections  have  been 
reasonably  accurate  on  a  regionwide 
basis.  EPA's  projections  were  0.1% 
lower  than  actual  regionwide  heat  input 
for  2000  and  2%  higher  than  actual 
regionwide  heat  input  for  2001.  This 
indicates  that  the  CCAP  assumptions 
were  reasonable  and  did  not  lead  to 
"stark  disparities  between  [EPA's] 
projections  and  real  world 
observations."  Appalachian  Power  v. 
EP^,  249  F.3d  1054.1" 

5.  EPA's  Assumptions  Regarding  the 
Location  of  New  Units  Were  Reasonable 

Commenters  on  EPA's  August  3,  2001 
NODA  expressed  concern  about  the 
methodology  that  EPA  used  to  assign 
new  units  to  individual  States."*  The 
IPM  divided  the  country  into  geographic 
regions  that  are  based  on  NERC  regions. 
These  regions  are  further  subdivided  to 
account  for  transmission  bottlenecks  or 


''EPA  also  notes  that  the  Agency's  use  of 
assumed  CCAP  reductions  did  not  significantly 
affect  the  cost  effectiveness  of  the  NOx  emissions 
reductions  on  which  the  State  NOx  emission 
budgets  are  based  and  did  not  change  whether  the 
reductions  met  EPAs  cost  effectiveness  criteria.  As 
explained  in  the  NO\  SIP  Call.  EP.'V  examined  the 
impact  of  the  CCAP  reductions  and  found  that 
even  if  the  Agency  did  not  assume  the  CCAP 
reductions,  it  was  still  highly  cost  effective  to 
develop  a  regional  level  NOx  budget  for  the  electric 
power  industry,  based  on  the  level  of  control  that 
EPA  has  assumed."  (6.1  FR  57414).  (See  also 
Regulatory  Impact  Analysis  for  the  Regional  NOx 
SIP  Call,  at  6-24  and  6-25.  September  1998) 

"This  issue,  like  the  CC.^P  issues,  was  raised  bv 
commenters  for  the  first  time  in  response  to  the 
August  3.  2001  NOD.A  and  was  not  raised  in  any 
earlier  rulemaking  or  before  the  Court. 
Nevertheless.  EP.A  is  addressing  all  these  issues  on 
the  merits  in  todav's  notice. 


areas  that  have  different  environmental 
requirements.  These  regions  and 
subregions  do  not  correspond  to  State 
boundaries,  in  many  cases.  For  example, 
part  of  Illinois  and  part  of  Missouri  is 
split  between  two  NERC  Regions,  the 
East  Central  Reliability  Area  Council 
(ECAR)  and  the  Mid  America 
Interconnected  Network.  Similarly, 
Virginia  and  Kentucky  are  split  between 
ECAR  and  the  Southern  Electric 
Reliability  Council  (SERC).  While 
Alabama  and  Georgia  are  both  located 
entirely  within  the  SERC  Region,  in  IPM 
they  have  been  further  subdivided  into 
multiple  IPM  subregions  to  more  closely 
match  the  constraints  within  the  electric 
distribution  system.  The  IPM  runs 
indicated  which  new  units  would 
operate  in  which  subregions  but  did  not 
specify  in  which  States  in  these 
subregions.  In  order  to  develop  State 
budgets.  EPA  had  to  develop  a 
methodology  to  disaggregate  these  new- 
units  from  the  subregional  level  to  the 
State  level. 

Under  EPA's  methodology,  new  units 
that  had  commenced  construction  or 
received  financing,  at  the  time  that  the 
model  was  updated  (i.e..  in  1998)  for 
use  in  the  N0\  SIP  Call  and  the  Section 
126  Rule,  were  included  in  the  State  in 
w-hich  they  existed  or  were  planned. 
Second,  new  units  that  had  not 
commenced  construction  or  received 
financing  at  that  time,  but  that  were 
projected  by  the  IPM  to  be  built  were 
assigned  to  an  individual  State  based  on 
the  share  of  the  subregion's  generation 
capacity  (both  fossil  and  non-fossil)  that 
was  located  in  the  State.  EPA  maintains 
that  this  was  a  reasonable  approach  that 
took  into  account  the  then  most  current, 
available  information  on  new  unit 
construction  and  financing. 

EPA  also  notes  that  the  only 
alternative  approach  suggested  by 
commenters  was  to  use  new  information 
on  the  commencement  of  construction 
and  financing  of  new  units.  To  the 
extent  that  this  type  of  information  was 
available  at  the  time  that  EPA  updated 
the  IPM  (i.e.,  in  1997)  for  use  in  the  NO  y 
SIP  Call  and  the  Section  126  Rule,  EPA 
did  use  such  information.  However. 
EPA  rejects  the  approach  of  now  using 
new  information  of  this  type,  for  units 
that  have  been  more  recently  built  or  are 
currently  being  built,  that  was  not 
available  when  the  IPM  was  updated. 
EPA  believes  that  it  reasonably  relied  on 
the  most  current  information  available 
around  the  time  the  IPM  was  updated 
and  that  it  would  not  be  reasonable  to 
require  the  Agency  to  redo  its  analysis 
whenever,  as  inevitably  occurs,  more 
recent  information  becomes  available. 
Imposing  such  a  requirement  would  be 
a  prescription  for  endless  rulemaking. 


It  should  also  be  noted  that,  while 
coal-fired  and  nuclear  units  make  up 
about  77%  of  existing  electricity 
generation  capacity  (with  gas-  and  oil- 
fired  units  making  up  13%  and 
hydroelectric  and  renewal  facilities 
making  up  the  rest),  the  only  new  units 
projected  bv  the  IPM  in  the  runs  for  the 
NOx  SIP  Call  (and  applicable  to  the 
Section  126  Rule)  were  gas-fired  units. 
Because  new  gas-fired  units  will  likely 
have  very  high  levels  of  NOx  control 
and  much  lower  NOx  emissions  as 
compared  to  existing  units  (see 
discussion  of  new  units'  low  NOx 
emissions  in  section  V  D,8  of  this 
notice),  these  units  will  have  a  much 
smaller  impact  on  NOx  emissions  than 
do  existing  units.  Therefore,  even  if 
some  new  units  locate  in  different  States 
than  those  projected  by  the  IPM.  those 
units  will  not  significantly  increase  the 
NOx  emissions  in  the  States  where  they 
locate  and  so  will  not  significantly 
increase  the  stringency  of  the  NOx 
emission  reduction  requirements  for 
other  units  in  such  States.  In 
conclusion.  EPA  believes  ihat  its  heat 
input  growth  rate  methodologv — 
including  the  challenged  assumptions 
on  new  unit  location,  electricity 
demand,  and  representativeness  of  the 
2001-2007  heat  input  growth  rates — is 
reasonable. 

D  Actual  Heat  Input  Compared  to  EPA 
Projections  of  Heat  Input 

1   Court's  and  Commenters'  Concerns 

The  Court  expressed  concern  about 
the  perceived  discrepancies  between 
EPA's  heat  input  projections  and  actual 
heat  input  data.  The  Court  stated     In 
Michigan  and  West  Virginia,  for 
example,  actual  utilization  in  1998 
already  exceeded  the  EPA's  projected 
levels  for  2007  This,  on  its  fare,  raises 
questions  about  the  reliability  of  the 
EPA's  projections."  [Appalachian  Power 
V.  EPA.  249  F.3d  at  1053).  The  Court 
added  that  "[flurther  growth  projections 
that  implicitly  assume  a  baseline  of 
negative  growth  in  electricity  generation 
over  the  course  of  a  decade  appear 
arbitrary,  and  the  EPA  can  point  to 
nothing  in  the  record  to  dispel  this 
appearance."  Id. 

Commenters  expressed  similar 
concerns.  Through  the  August  13.  2001 
NODA.  EPA  put  in  the  docket  data 
indicating  ozone  season  heat  input  for 
each  State  in  the  NOx  SIP  Call  region  for 
the  years  1997-2000  Commenters 
pointed  out  that  this  data  indicated  that 
in  2000.  actual  heat  input  for  four  other 
States — Alabama,  Georgia,  Illinois,  and 
Missouri — exceeded  EPA's  projected 
heat  input  for  the  year  2007, 
Commenters  claimed  that  this  showed 
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that  EPA's  heat  input  growth  rates  and 
projections  were  unreasonable.  Through 
the  March  11.  2002  NODA.  EPA  put  in 
the  docket  comparable  data  for  the  year 
2001  and.  subsequently,  put  in  annual 
data  for  each  State  for  1960-2000.  (See 
Docket  #  A-96-56.  Item  #'s  XV-C-18 
and  XV-C-19). 

After  careful  review  of  these  and  other 
data  in  the  record  and  the  Court's  and 
commenters'  concerns.  EPA  concludes 
that  the  available,  actual  heat  input  does 
not  indicate  that  the  Agency's  heat 
input  growth  methodology  is 
unreasonable. 

2.  EPA's  Heat  Input  Projections  for  the 
Region  Are  Consistent  With  Actual  Heat 
Input  Data 

EPA's  heat  input  projections  for  EGUs 
for  the  NOx  SIP  Call  region  (21  States 
and  the  District  of  Columbia),  taken  as 
a  whole,  are  consistent  with  the  actual 
heat  input  data  that  are  available.  EPA 
projected  heat  input  for  2007  by 
applying  State  heat  input  growth  rates 
to  1995  or  1996  baseline  heat  input. 
Although  2007  is  the  only  year  for 
which  EPA  was  projecting  heat  input 
and  for  which  EPA  established  NOx 
emission  budgets  for  EGUs.  the  EPA 
methodology  can  be  applied  to  yield 
heat  input  values  for  other  years,  such 
as  2000  and  2001.  When  compared  with 
actual  heat  input  data  now  available  for 
2000  and  2001,  EPA  projections  for 
those  years  are  consistent  with  the 
actual  data. 

Specifically,  EPA's  projections  for 
total  regionwide  heat  input  for  EGUs  are 
6,250,350,678  mmBtu  for  2000  and 
6,328.056.922  mmBtu  for  2001. i''  These 
projections  are  0.1%  lower  and  2% 
higher  respectively  than  actual 
regionwide  heat  input  for  EGUs  for  2000 
and  for  2001  (see  Table  1). 

In  commenting  on  the  data  presented 
by  the  August  3,  2001  NODA.  which 
included  3ie  actual  heat  input  values  for 
years  up  to  2000.  commenters  stated 
that  the  closeness  of  the  regionwide 
projection  for  2000  and  actual 
regionwide  heat  input  did  not  cast 
doubt  on  their  view  that  EPA's  heat 
input  growth  methodology  provided 
imreasonably  low  growth  rates.  Rather, 
commenters  asserted,  the  closeness  was 
"pure  coincidence"  resulting  from  EPA 
using  an  inflated  1995-1996  baseline 
and  applying  to  it  a  "less-than- 
reasonable"  heat  input  grovrth  rate. 


'9  As  noted  in  the  August  3,  2001  NODA.  EPA's 
methodology  called  for  projecting  2007  heat  input, 
not  heat  input  at  interim  points  in  time.  However, 
for  purposes  of  responding  to  concerns  about  the 
reasonableness  of  the  methodology,  it  is  usehjl  to 
examine  what  the  methodology  would  project  if 
applied  to  interim  points  in  time  when  data 
concerning  actual  heat  input  are  available. 


According  to  the  commenters.  in 
subsequent  years,  EPA's  regionwide 
projection  would  diverge  significantly 
from  actual  regionwide  heat  input. 

The  actual  heat  input  values  for  2001 
became  available  after  the  submission  of 
comments  on  the  August  3.  2001  NODA 
and  were  put  in  the  docket.  As  noted 
above,  the  regionwide.  actual  heat  input 
for  2001  remains  quite  close  to.  and  in 
fact  is  a  little  lower  than,  the  EPA's 
regionwide  heat  input  projection  for 
2001.  Of  course,  regionwide  electricity 
demand,  and  so  regionwide  heat  input, 
in  the  2001  ozone  season  were  probably 
somewhat  lower  than  they  otherwise 
would  have  been  because  of  the  unusual 
reduction  in  economic  activity 
immediately  after  the  September  11, 
2001  terrorist  attacks.  Even  so, 
regionwide  electricity  demand  still  grew 
slightly  over  2000  ozone  season  levels. 
(Docket  #A-96-56,  Item  #  XV-C-12, 
summarizing  EIA  electricity  sales  data 
for  the  ozone  season  for  the  NOx  SIP 
Call  States  during  1995-2001).  With  the 
continued  closeness  of  EPA's  projected 
and  the  actual  values  for  regionwide 
heat  input,  it  is  difficult  to  give  the 
commenters'  assertion  of  "pure 
coincidence"  much  credence.  Moreover, 
as  discussed  above,  EPA's  methodology 
for  developing  heat  input  growth  rates, 
and  the  assumptions  underlying  the 
methodology,  are  reasonable,  and  so  it 
is  logical  to  expect  that  the  heat  input 
projections  resulting  from  that 
methodology  are  reasonable. 

3.  EPA's  Heat  Input  Grovrth  Rates  and 
2007  Projections  for  Most  States  Are  Not 
Disputed  by  Commenters 

EPA's  heat  input  growth  rates  and 
2007  projections  for  most  States  in  the 
NOx  SIP  Call  region,  and  for  most  States 
covered  by  the  Section  126  Rule,  are  not 
specifically  disputed  by  commenters.  Of 
the  21  States  and  the  District  of 
Columbia  covered  by  the  NOx  SIP  Call, 
or  recently  proposed  to  be  covered,  the 
heat  input  growth  rates  and  2007 
projections  for  only  seven  States 
(Alabama,  Georgia,  Illinois,  Michigan, 
Missouri,  Virginia,  and  West  Virginia) 
are  disputed  by  commenters.  Of  the  12 
States  and  the  District  of  Columbia 
covered  by  the  Section  126  Rule,  these 
values  for  only  three  States  (Michigan, 
Virginia,  and  West  Virginia)  are 
disputed  bv  commenters. 

As  noted  above,  petitioners  and  the 
Court  raised  concerns  about  EPA's 
growth  rates  and  projections  for 
Michigan  and  West  Virginia,  stating  that 
EPA's  State  heat  input  growth  rates 
resulted  in  State  projections  for  2007 
below  the  1998  actual  heat  input  values. 
Subsequently,  in  comments  on  the 
August  3,  2001  NODA,  conunenters 


raised  concerns  that  the  heat  input 
growth  rates  for  five  other  States 
(Alabama,  Georgia,  Illinois,  Missouri, 
and  Virginia)  were  too  low  because,  for 
each  State,  the  actual  heat  input  in  2000 
exceeded  or  were  close  to  EPA's  2007 
projection.  For  the  remaining  15 
jurisdictions  in  the  NOx  SIP  Call  region, 
EPA's  heat  input  growth  rates  and 
projections  were  not  disputed  by  any 
petitioner  and  are  not  disputed  in  any 
comments  on  the  August  3,  2001  and 
March  11,  2002  NODA's  or  on  any  other 
documents  added  to  the  docket 
concerning  the  remand  on  growrth  rates. 
The  fact  that  no  objections  have  been 
raised  with  respect  to  the  majority  of  the 
States  is  an  indication  of  the 
reasonableness  of  EPA's  heat  input 
growth  methodology.  Further,  as 
discussed  below,  all  of  the  States  about 
which  the  Court  or  commenters 
expressed  concern  have  recently  had 
decreases  in  their  heat  input,  in  some 
cases  to  levels  below  EPA's  2007 
projections.  Also  as  discussed  below, 
because  in  a  number  of  instances  State 
annual  heat  input  has  decreased 
significantly  over  multi-year  periods, 
the  fact  that  a  State  has  recently  had 
heat  input  exceeding  or  close  to  EPA's 
2007  projections  does  not  mean  that  the 
projection  is  unreasonable. 

4.  Historical  Data  Show  That  a  State's 
Heat  Input  Can  Decrease  Significantly 
Over  Multi-Year  Periods 

As  noted  above,  the  Court  indicated 
significant  doubt  that  a  State's  heat 
input  could  decrease  over  a  long  period 
of  years.  The  Coiul  seemed  to  be 
concerned  that  underlying  a  decrease  in 
State  heat  input  would  have  to  be  a 
decrease  in  electricity  generation. 
Consequently,  the  Court  questioned  the 
reasonableness  of  EPA's  heat  input 
growth  rate  methodology  because  the 
methodology  resulted  in  a  State 
exceeding  its  2007  level  nine  years  in 
advance.  However,  historicd  heat  input 
data  shows  that,  on  many  occasions. 
State  annual  and  ozone  season  heat 
input  has  decreased  significantly  for  the 
last  year,  as  compared  to  the  first  year, 
of  multi-year  periods. 

Table  1  below  shows  the  ozone  season 
heat  input  for  EGUs  for  1995-2001  for 
each  State  in  the  NOx  SIP  Call  region. 
For  each  ozone  season,  EPA  summed 
the  heat  input  data  for  Acid  Rain 
Program  units,  as  reported  to  EPA  under 
40  CFR  part  75,  and  for  other  EGUs,  as 
reported  to  EIA. 

WLUNG  CODE  6560-SO-F 
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This  ozone  season  data  shows 
decreases  in  State  heat  input  for  several 
States  for  the  last  year,  as  compared  to 
the  first  year,  of  multi-year  periods  of  3 
to  6  years.2"  For  example,  during  1995 
through  2001.  Delaware,  Georgia, 
Illinois,  Indiana,  Massachusetts, 
Maryland,  Michigan,  North  Carolina. 
Ohio,  Pennsylvania;  Virginia,  and  West 
Virginia  had  decreases  in  heat  input  for 
the  last  year,  as  compared  to  the  first 
year,  of  the  3-year  period  1998-2001. 
Heat  input  decreases  for  other  multi- 
year  periods  occurred  during  1995 
through  2001  for  Delaware  (6-year 
period  1995-2001),  North  Carolina  (5- 
year  period  1996-2001),  New  Jersey  (3- 
year  period  1995-1998),  New  York  (6- 
year  period  1995-2001),  Pennsylvania 
(6-year  period  1995-2001)  Rhode  Island 
(4-year  period  1996-2000),  and 
Tennessee  (6-year  period  1995-2001). 
EPA  also  examined  long-term,  fossil 
fuel  use  data.  The  long-term  data  from 
EIA  show  fossil  fuel  use  (in  mmBtu)  on 
an  annual,  not  an  ozone  season,  basis 
for  the  21  States  subject  to  the  NOx  SIP 
Call  for  1960-2000.2'  (Because  of  the 
large  amount  of  data,  the  full  set  of 
1960-2000  annual  data  is  provided  in 
Docket  #A-96-56,  Item  #XV-C-18, 
rather  than  being  included  in  today's 
notice.)  These  data  demonstrate  that 
decreases  in  State  annual  heat  input, 
like  decreases  in  State  ozone  season 
heat  input,  are  not  unusual. 

Specifically,  the  1960-2000  annual 
heat  input  data  show  significant 
decreases  in  State  annual  heat  input  for 
the  last  year,  as  compared  to  the  first 
year,  of  multi-year  periods  of  3  to  10 
years  (or  longer).  In  fact,  all  but  one  of 
the  21  States  under  the  NOx  SIP  Call 
has  had  significant  decreases  in  annual 
heat  input  over  many  multi-year  periods 
ranging  from  3  to  10  years;  one  of  the 
States  (Indiana)  has  had  such  decreases 
over  multi-year  periods,  within  that 
range,  of  only  3-years.  Tables  2,  3,  4,  5. 
6,  7  ,8,  and  9  summarize  this 
information  by  showing  the  largest 
percentage  decreases  (for  the  last  year, 


as  compared  to  the  first  year,  of  multi- 
year  periods)  that  the  listed  States  have 
had  in  annual  heat  input  over  3-year,  4- 
year,  5-year,  6-year,  7-year,  8-year.  9- 
year  and  10-year  periods  respectively. 

Table  2.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Three  Years 


Table  4.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Five  Years 


State 


Alabama 

Connecticut 

Delaware 

Georgia  

Illinois  

Indiana  

Kentucky  

Massachusetts 

Maryland  

Michigan  

Missoun  

New  Jersey 

New  York  

North  Carolina 

Ohio  

Pennsylvania 
Rhode  Island 
South  Carolina 
Tennessee 

Virginia  

West  Virginia  . . 


-"EPA.  of  course,  recognizes  that  there  also  can 
be  significant  increases  in  State  heal  input  over 
multi-year  periods.  However,  commenters 
suggested  that  significant  decreases  could  not 
occur.  The  point  is  that,  since  significant  decreases 
can  occur,  the  fact  that  States  recent  heat  input 
exceeds  or  is  close  to  EP.^'s  2007  projection  does 
not  make  the  projection  unreasonable. 

"  EL^  collected,  on  a  long  term  historical  basis, 
monthly  and  annual  plant-by-plant  data  on 
quarterly  and  heat  content  of  fuel  used.  EIA  used 
these  data  to  determine  annual  heat  input  for  each 
State  and  did  not  determine  State  heat  input  on  an 
ozone  season  basis.  EPA  notes  that  its  analysis  does 
not  include  the  District  of  Columbia,  for  which  a 
full  set  of  historical,  annual  heat  input  data  wa.s  not 
available  However,  the  heat  input  growlh  rate  for 
the  District  of  Columbia  is  not  disputed  by 
commenters 


3-year 
period 


%  decrease 

in  heat 

input 


1979—1982 
1989—1992 
1995—1998 
1989—1992 
1986—1989 
1979—1982 
1997—2000 
1997—2000 
1978—1981 
1979—1982 
1990—1993 
1989—1992 
1990—1993 
1981—1984 
1979—1982 
1996—1999 
1990—1993 
1981—1984 
1979—1982 
1979—1982 
1988—1991 


17 
6 
24 
9 
17 
3 
8 
42 
26 
19 
12 
46 
34 
17 
11 
14 
88 
19 
16 
35 
13 


Table  3.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Four  Years 


State 


Alabama 

1980—1984 

9 

Connecticut  

1989-1993 

55 

Delaware 

1996—2000 

25 

Georgia  

1988—1992 

12 

Illinois 

1984—1988 

18 

Indiana  

None 

None 

Kentucky  

1996—2000 

5 

Massachusetts 

1989—1993 

34 

Maryland  

1978—1982 

23 

Michigan  

1979—1983 

19 

Missouri  

1989—1993 

13 

New  Jersey 

1989—1993 

48 

New  York  

1990—1994 

37 

North  Carolina 

1983—1987 

48 

Ohio  

1979—1983 

12 

Pennsylvania  .... 

1980—1984 

14 

Rhode  Island  .  . 

1989—1983 

86 

South  Carolina   . 

1980—1984 

15 

Tennessee   

1978—1982 

24 

Virginia  

1979—1983 

35 

West  Virginia  .. 

1989—1993 

14 

%  decrease 

in  heat 

input 


%  decrease 

State 

5-year 
period 

in  heat 
input 

Alabama 

1977—1982 

15 

Connecticut 

1989-1994 

55 

Delaware 

1993—1998 

28 

Georgia  

1987—1992 

14 

Illinois 

1983—1988 

23 

Indiana  

None 

None 

Kentucky  

1995—2000 

2 

Massachusetts  .. 

1989—1994 

35 

Maryland  

1976—1981 

24 

Michigan  

1978—1983 

17 

Missouri  

1988—1993 

13 

New  Jersey 

1989—1994 

44 

New  York  

1989—1994 

40 

North  Carolina  .. 

1982—1987 

25 

Ohio  

1979—1984 

11 

Pennsylvania  .... 

1980—1985 

13 

Rhode  Island  .... 

1988—1993 

90 

South  Carolina  .. 

1981—1986 

14 

Tennessee  

1977—1982 

23 

Virginia 

1977—1982 

38 

West  Virginia  .... 

1988—1993 

12 

Table  5.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Six  Years 


state 


6-year 
period 


Alabama 

Connecticut 

Delaware 

Georgia  

Illinois 

Indiana 

Kentucky 

Massachusetts 

Maryland  

MkJhigan  

Missouri  

New  Jersey  .... 

New  York  

North  Carolina 

Ohio  

Pennsylvania  . 
Rhode  Island  . 
South  Carolina 

Tennessee  

Virginia 

West  Virginia  . 


1976—1982 
1989—1994 
1993—1999 
1985—1991 
1983—1989 
None 
1993—1999 
1989—1995 
1974—1980 
1976—1982 
1987—1993 
1989—1995 
1990—1996 
1981—1987 
1977—1983 
1980—1986 
1987—1993 
1977—1983 
1976—1982 
1977—1983 
1985—1991 


%  decrease 

in  heat 

input 


11 
52 
28 
14 
25 
None 

2 
37 
27 
13 

9 
45 
44 
29 

8 
15 
91 
11 
24 
38 
11 


Table  6.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Seven  Years 


state 

7-year 
period 

%  decrease 

in  heat 

input 

Alabama 

Connecticut 

Delaware 

Georgia  

Illinois 

1975—1982 
1986—1993 
1993-2000 
1985—1992 
1981—1988 

8 

53 
31 
17 
22 
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Table  6.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Seven  Years— Continued 


State 


7-year 
period 


°o  decrease 

in  heat 

input 


Indiana  

None 
1993—2000 

None 

Kentucky  

1 

Massachusetts  .. 

1989—1996 

40 

Maryland  

1974—1981 

37 

Michigan  

1975—1982 

15 

Missoun  

1984—1991 
1989-1996 

7 

New  Jersey  

54 

New  York  

1989—1996 
1981—1988 

47 

North  Carolina  .. 

27 

Ohio  

197/— 1984 

7 

Pennsylvania  ... 

1980—1987 

14 

Rhode  Island  .... 

1986—1993 

89 

South  Carolina  .. 

1977—1984 

6 

Tennessee  

1976—1983 

15 

Virginia  

1976-1983 

38 

West  Virginia     .. 

1984—1991 

10 

Table  7.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Eight  Years 


state 


8-year 
period 


I  decrease 

in  heat 
input 


Alabama 

Connecticut  .... 

Delaware 

Georgia  

Illinois  

Indiana  

Kentucky 

Massachusetts 

Maryland  

Michigan  

Missouri  

New  Jersey  .... 

New  York  

North  Carolina 

Ohio  

Pennsylvania  . 
Rhode  Island  . 
South  Carolina 

Tennessee  

Virginia  

West  Virginia  ., 


1974-1982 
1986-1994 
1991-1999 
1984-1992 
1980-1988 
None 
None 
1992-2000 
1974-1982 
1974-1982 
1984-1992 
1984-1992 
1988-1996 
1980-1988 
1976-1984 
1991-1999 
1985-1993 
1978-1986 
1976-1984 
1977-1985 
1985-1993 


12 
52 
29 
11 
28 
None 
None 
41 
35 
13 
11 
53 
42 
24 
5 
12 
88 
2 
13 
36 
11 


Table  8.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Nine  Years 


state 

1 

9-vear         °''°  ^lecrease 
n2f«H             in  heat 
P«"°^               input 

Alabama 

Connecticut 

Delaware 

Georgia  

Illinois  

Indiana  

Kentucky  

Massachusetts  .. 

Maryland  

Michigan  

1973-1982 
1984-1993 
1991-2000 
1984-1993 
1990-1989 
None 
None 
1991-2000 
1972-1981 
1974-1983 

17 

51 

33 

3 

31 

None 

None 

47 

31 

13 

Table  8.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Nine  Years— Continued 


State 


9-year 
penod 


decrease 
in  heat 
input 


Missoun    

1984-1993 
1984-1993 

20 

New  Jersey 

54 

New  York  

1987-1996 
1981-1990 

35 

North  Caroliria  .. 

26 

Ohio      

1979-1988 

2 

Pennsylvania  .... 

1990-1999 

14 

Rhode  Island  ... 

1984-1993 

88 

South  Carolina  . 

None 

None 

Tennessee  

1973-1982 

18 

Virginia  

1974-1983 

35 

West  Virginia 

1984-1993 

9 

Table  9.— Largest  Decreases  in 
State  Annual  Heat  Input  Over 
Ten  Years 


State 


10-year 
penod 


decrease 
in  heat 

input 


Alabama 

Connecticut  

Delaware 

Georgia  

Illinois  

Indiana  

Kentucky  

Massachusetts 

Maryland  

Michigan  

Missouri  

New  Jersey 

New  Yori<  

North  Carolina 

Ohio  

Pennsylvania  .. 
Rhode  Island  . 
South  Carolina 

Tennessee  

Virginia  

West  Virginia  .. 


1973-1983 
1983-1993 
1988-1998 

None 
1979-1989 

None 

None 
1990-2000 
1972-1982 
1973-1983 
1983-1993 
1983-1993 
1989-1999 
1980-1990 

None 
1989-1999 
1983-1993 
1973-1983 
1973-1983 
1972-1982 
1981-1991 


9 
48 
31 

None 
32 

None 

None 
48 
28 
11 
16 
55 
31 
23 

None 

21 

88 

6 

8 

36 

6 


Although  the  longer  term  EIA  annual 
heat  input  data  and  EPA's  shorter  term 
ozone  season  data  show  the  same  types 
of  multi-year  period  decreases.  EPA 
conducted  further  analysis  in  order  to 
confirm  that  ozone  season  and  annual 
State  heat  input  have  similar 
fluctuations.  Specifically,  EPA  used  EIA 
monthly  data  on  fuel  quantity  (which 
was  available  for  years  starting  with 
1970)  and  generic  heat  content  factors  in 
order  to  derive  estimated  ozone  season 
heat  input  data  for  1970-1998.  [See 
Docket  #  A-96-56,  Item  #  XV-C-19 
(explaining  how  EPA  derived  estimated 
ozone  season  data  and  providing  that 
estimated  data)].  Because  of  the  nature 
of  tJie  simplifying  assumptions  that  EP.A. 
made  in  order  to  derive  long-term  ozone 
season  data,  EPA's  analysis  in  this 
notice  relies  primarily  on  the  long-term 
State  armual  heat  input  data,  not  the 


derived  long-term  Stale  ozone  season 
heat  input  data  Hi)we\er.  EPA  believes 
that  the  latter  data  confirm  EPA's 
annual-data  analysis  because  the  long- 
term  ozone  season  data  show  multi-vear 
decreases  in  State  heat  input  that  are 
very  similar  in  length  and  magnitude  to 
those  shown  by  the  long-term  State 
annual  heat  input  data.  Id. 

In  summary,  historical  data  show  that 
heat  mput  (whether  for  the  ozone 
season  or  the  entire  year)  in  individual 
States  is  quite  variable  and  has 
decreased  significantly  over  multi-year 
periods  on  a  number  of  occasions  EP.'S 
respectfully  submits  that  the  data 
provide  a  basis  for  the  Court  to 
reconsider  its  concern  that  the  fact  that 
heat  input  values  for  some  States  lor 
certain  years  have  already  exceeded 
EPA's  2007  heat  input  projections 
supports  objections  to  the 
reasonableness  of  EPA's  heat  input 
growth  methodology 

5.  Approach  of  Using  Recent  State  Heat 
Input  To  Project  Future  State  Heat  Input 
Is  Not  Statisticailv  Sound 

Commenters  clajmed  that,  because  the 
recent  heat  input  for  seven  States 
(Alabama.  Georgia.  Illinois.  Michigan, 
Missouri.  Virginia,  and  West  Virginia) 
has  exceeded  or  been  close  to  EPA's 
2007  heat  input  projections,  EPA's 
projections  are  unreasonable  In  making 
this  claim,  commenters  implicitlv 
assumed  that  future  heat  input  can 
reasonably  be  projected  using  a 
relatively  short  period  of  years  of  actual 
State  heat  input  data. 

In  order  to  test  the  validity  of  this 
assumption,  EPA  simulated  that 
approach  using  historical  annual  heat 
input  data  for  the  21  NOx  SIP  Call 
States  for  1960-2000  (or  in  some  States 
where  less  data  was  available,  from 
1970-2000)  Using  this  data,  EPA  used 
6  years  worth  of  historical  data  (e.g.. 
1960-1966)  to  project  annual  heat  input 
for  the  sixth  year  after  the  6-year  period 
(eg,  1972).  EPA  did  this  on  a  rolling 
basis,  using  historical  6-year  periods 
from  1960  to  1994  (or  1970  to  1994),  to 
project  annual  heat  input  for  the  vears 
1972  (or  1982)  to  2000  EPA  tested  how 
well  the  historical  data  predicted  future 
annual  heat  input  value  by  comparing 
the  projected  value  with  the  actual 
value  for  the  same  year  Specifically, 
EPA  performed  an  r-squared  test  on  the 
actual  annual  heat  input  vs,  the 
projected  annual  heat  input  for  the  same 
year.  This  test  provides  a  measure  of 
how  much  a  change  in  one  variable 
(here,  actual  annual  heat  input)  is 
related  to  a  change  in  a  second  variable 
(here,  projected  armual  heat  input)  For 
instance,  an  r-squared  value  of  1  implies 
that  all  of  the  change  in  the  first  variable 
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is  related  to  change  in  the  second  value. 
Conversely,  an  r-squared  value  of  0 
implies  that  none  of  the  change  in  the 
first  variable  is  related  to  change  in  the 
second  variable. 

EPA  found  that,  in  testing  the  actual 
annual  heat  input  data  vs.  the  projected 
annual  heat  input  data  for  each  State,  10 
States  (including  Illinois.  Michigan  and 
Virginia)  out  of  the  21  NOx  SIP  Call 
States  had  r-squared  values  below  0.12. 
An  additional  sLx  States  (including 
Missouri  and  West  Virginia)  had  r- 
squared  values  below  0.32.  Because  the 
r-squared  test  showed  that  less  than 
one-third  of  the  variability  in  projected 
annual  heat  input  can  be  explained  by 
the  variabilitv  in  actual  annual  heat 
input  for  16  of  the  NOx  SIP  Call  States, 
EPA  believes  that  it  is  clear  that 
historical  heat  input  cannot  be  used  as 
a  reliable  indicator  of  future  heat  input. 
Moreover,  the  r-squared  values  for  the 
remaining  States  were:  Alabama,  0.63; 
Georgia  0.42;  Indiana.  0.80:  Kentucky. 
0.67;  New  Jersey  (0.59).  Except  for 
Indiana,  this  indicates  only  a  weak 
correlation  between  actual  heat  input 
data  and  projected  heat  input  data 
because  33%  to  58%  of  the  variability 
of  projected  heat  input  data  cannot  be 
explained  by  the  variability  in  actual 
heat  input  data.  Even  in  Indiana  where 
the  correlation  was  strongest,  the 
projections  ranged  from  13.4%  below 
the  actual  value  to  10.9%  above  the 
actual  value.  For  Alabama.  15  of  the  29 
projections  were  more  than  10%  above 
or  below  the  actual  value,  and  the 
projections  ranged  from  26.7%  below 
the  actual  value  to  27.9%  above  the 
actual  value.  (See  Docket  #  A-96-56. 
Item  #'s  XV-C-19  and  XV-C-20.)  For 
other  States,  disparities  between  the 
projected  values  and  the  actual  values 
were  even  wider.  The  variability  in  the 
projections  for  the  States  where 
concerns  have  been  raised  are 
summarized  below. 


State 


'  Number  of 
projections 

oft  by 

more  than 

10% 


Range  of 
projections 


West  Vir- 
ginia. 


21  of  29 


44.0%  to 
37.9°'o 


Slate 

Number  of 
projections 

off  by 
more  than 

10% 

Range  of 
projections 

Alabama  . 

15  of  29  ... 

-  26  7%  to 
27.3% 

Georgia 

14  of  29  .. 

-  50  9%  to 
37  0°o 

Illinois  

21  of  29  ... 

-  46.4%  to 
40.1% 

Michigan 

25  of  29  ... 

-  33.4%  to 
54.6% 

f^lssoun 

23  of  29  .. 

-  36.4<'b  to 
31.9% 

Virginia  

25  of  29 

-60.2%  to  71% 

In  short,  historical  State  heat  input  for 
a  relativelv  short  period  of  years  is  not 
a  reliable  method  for  predicting  future 
State  heat  input. 

6.  EPA's  Heat  Input  Projections  Do  Not 
Implicitly  Assume  Negative  Growth  in 
Electricity  Generation 

In  Appalachian  Power  v.  EPA,  249 
F.:3d  at  1053.  the  Court  expressed 
concern  that,  for  States  whose  actual 
heat  input  for  EGUs  already  exceeded 
EPA's  projections  for  2007.  EPA's 
projection  "implicitly  assume  a  baseline 
of  negative  growth  in  electricity 
generation."  Although  the  Court 
expressed  concern  about  electricity 
generation,  it  should  be  recalled  that  in 
the  NOx  SIP  Call  and  Section  126  Rule, 
the  regulatory  requirements  were 
computed  with  reference  to  heat  input, 
and  not  electricity  generation. 
Accordingly,  in  expressing  concern 
about  electricity  generation,  the  Court 
apparently  was  concerned  that  a 
decrease  in  heat  input  would 
necessarily  mean  a  decrease  in 
electricity  generation  and  that  a 
projection  of  a  heat  input  decrease 
would  implicitly  assume  decreased 
electricitv  generation. 

In  response,  EPA  respectfully  submits 
that  fossil-fuel  use  at  the  State  level— 
which  is  at  issue  in  the  present  case — 
is  but  one  factor  associated  with 
electricity  generation.  Many  other 
factors  affect  electricity  generation  as 
well.  Accordingly.  EPA  respectfully 
submits  that  a  decrease  in  State  heat 
input  (whether  actual  or  projected)  does 
not  implicitly  mean  a  decline  in 
electricitv  generation. 

Indeed,  State  heat  input  can  decrease 
while  electricity  generation  in  the  State 
or  in  the  region  increase.  There  are  at 
least  two  reasons  why  this  can  happen. 
First,  even  within  a  State,  heat  input 
does  not  necessarily  correlate  with 
electricity  generation  because  of 
electricity  generated  using  non-fossil 
fuel  sources  and  increased  efficiency  of 
fossil  fuel  generation.  Second,  because 
electricity  is  sold  on  a  regionwide  basis, 
electricity  generation  can  decrease  in 
one  State  and  increase  in  another  State, 
with  increased  electricity  being  sold  and 
used  in  the  first  State. 

a.  State  heat  input  does  not 
necessarily  correlate  with  electricity 


generation  in  the  State.  Electricity 
generation  in  a  State  can  increase  at  the 
same  time  that  heat  input  (i.e.,  fossil 
fuel  use)  decreases  in  that  State.  One 
reason  for  this  is  that  significant 
amounts  of  electricity  can  be  generated 
from  non-fossil  sources,  such  as  nuclear 
units  or  hydro-electric  facilities. 

Commenters  suggested  that  heat  input 
will  have  to  increase  in  the  next  several 
years  because  nuclear  power  plants  are 
already  operating  at  near  capacity.  This 
may  be  generally  correct  on  a 
regionwide  basis,  and  EPA  projects 
increased  regionwide  heat  input  in 
2007.  However,  this  is  not  true  on  a 
State-by-State  basis  for  all  States.  For 
example,  in  Illinois  several  nuclear 
power  plants  recently  received  approval 
by  the  Nuclear  Regulatory  Commission 
to  increase  their  generation  capacity. 
Four  units  (Dresden  Units  2  and  3  and 
Quad  Cities  Units  1  and  2)  plan  to 
increase  their  capacity  by  17  to  18%  in 
2002  and  2003.^2  Carrying  out  these 
plans  will  tend  to  reduce  heat  input, 
while  increasing  electricity  generation. 
Further,  two  units  at  the  Cook  Nuclear 
Plant  in  Michigan  underwent  an 
extended,  unexpected  outage  in  1998- 
2000.  The  outage  of  the  two  units 
tended  to  increase  fossil  fuel  use,  and 
bringing  them  back  online  tended  to 
decrease  fossil  fuel  use.  An  increase  in 
nuclear  generation  can  reduce  heat 
input  without  reducing  total  electricity 
generation  in  a  State. 

Heat  input  can  .also  decrease,  without 
decreasing  electricity  generation, 
because  the  efficiency  of  fossil-fuel  fired 
electricity  generating  units  can  be 
increased,  allowing  generation  of  the 
same  amount  of  electricity  with  use  of 
less  fossil  fuel.  One  way  this  can  occur 
is  through  replacement  of  existing 
boilers,  which  are  on  average  between 
33%  and  35%  efficient  at  converting 
fossil  fuel  to  electricity,  with  combined 
cycle  turbines,  which  can  be  up  to  60% 
efficient.  For  example,  on  February  25. 
2000.  Illinois  approved  a  permit  for 
Ameren  Corporation  to  replace  two 
coal-fired  units  at  the  Grand  Tower 
Generating  Station  with  two  combined 
cycle  gas  turbines. ^^ 
"  Efficiency  can  also  be  improved 
through  modifications  at  existing 
generation  facilities.  For  example, 
improvements  can  be  made  to  the  boiler 
that  allow  better  transfer  of  heat  from 
the  burning  coal  to  the  steam  used  to 
power  the  turbine-generators;  the 


•!-  See  http://www.nrc.gov/reading-rm/doc- 
colleclions/news/archive/Ol-l  36.html. 

"See  http://voseniite.epa.gov/r5/ii  permt.nsf/ 
50d44ae9785337bf8625666cOO63caf4/ 
b04c4blab67564e48625685d0068df82/SF!LE/ 
9908010lfnl.PDF:  and  http:/'wvvw.dom.com/ 
operations/station-fossil/unit.html. 


Federal  Register /  Vol.  67,  No.  84 /  Wednesday.  May  1,  2002 /Rules  and  Regulations 21887 


efficiency  of  auxiliary  equipment  such 
as  fans  can  be  improved:  the  efficiency 
of  the  turbine  generators  that  convert 
the  steam  to  electricity  can  be  improved; 
and  combustion  optimization  software, 
which  can  reduce  N0\  emissions  while 
increasing  efficiency,  can  also  be 
added.--*  Greater  efficiency,  whether 
from  improvements  to  existing  facilities 
or  from  new  units,  can  result  in  the 
same  or  more  electricity  generation  in  a 
State  with  less  heat  input.  EPA  notes 
that  the  incentives  for  companies  that 
generate  electricity  for  sale  to  improve 
the  efficiency  of  electricity  generation 
has  increased  with  deregulation  of 
electricity  generation  and  increased 
competition  in  the  electricity  market. 

b.  Electricity  is  generated  and  sold  on 
a  regional,  not  on  a  State-by-State  basis. 
Electricity  generation  may  decrease  in 
one  State  but,  because  electricity  is 
generated  and  sold  on  a  regional  basis, 
the  decrease  may  simply  reflect  the  fact 
that  customers  are  using  electricity 
generated  in  another  State.  Three 
factors — the  deregulation  of  electricity 
generation,  the  restructuring  of  the 
electricity  industn,-.  and  the  efforts  of 
the  Federal  Energy  Regulatory 
Commission  to  promote  market-based 
rates  of  electricity  and 
nondiscriminatory  access  for  all 
electricity  supplies  to  the  transmission 
system — have  resulted  in  significant 
amounts  of  electricity  being  generated 
in  one  State  and  sold  in  another.  For 
example,  in  1993.  West  Virginia 
generated  three  times  the  amount  of 
electricity  sold  in  that  State,  smd  in 
1999.  Alabama  generated  one  and  a  half 
times  the  amount  of  electricity  sold  in 
that  State.  Historically,  electricity  was 
generated  and  sold  by  vertically 
integrated  utilities  providing  for 
generation,  transmission,  and 
distribution  for  all  customers  in  a 
designated  franchise  service  area,  which 
often  was  within  a  single  State. 

With  electricity  deregulation, 
restructuring,  and  Federal  policies 
promoting  competition  and  open 
transmission  access,  the  industry  has 
been  changing  "from  a  vertically 
integrated  and  regulated  monopoly  to  a 
functionally  unbundled  industry'  with  a 
competitive  market  for  power 
generation."  The  Changing  Structure  of 
the  Electric  Power  Industry  1999: 
Mergers  and  Other  Corporate 
Combinations,  Energy  Information 
Administration,  December  1999  at  pg.  5. 
Non-utilities  are  participating-in  the 
electricity  market  to  an  increasing 
extent  by  generating  electricity  for  sale 


■'^  See  http;//www. sargentlundy.com/fossil/ 
plant.asp:  and  http://w\vw. pegasustec.com/docs/ 
NICE3.pdf. 


to  utilities  or  to  end-users.  The 
Changing  Structure  of  the  Electric  Power 
Industn'  2000:  An  Update.  Energy 
Information  Administration.  October 
2000  at  pp.  ix.  xi.  and  117.  Significant 
amounts  of  new  generating  capacity 
(about  82%  of  total  capacity  additions 
in  1998)  have  been  built  by  non-utilities 
in  order  to  generate  electricity  for  sale 
in  the  regional  electricity  market.  Id.  at 
xi. 

7.  Even  if  There  Were  a  Substantial  Risk 
That  EPA's  State  Heat  Input  Projection 
Would  Be  Less  Than  a  State's  Actual 
2007  Heat  Input.  This  Would  Not  Make 
EPAs  Projection  Unreasonable 

For  the  reasons  discussed  above, 
commenters  failed  to  show  that  having 
recent  State  heat  input  exceeding  or 
close  to  EPA's  2007  heat  input 
projection  means  that  the  actual  2007 
State  heat  input  will  exceed  EPA's  2007 
projection.  However.  EPA  believes  that, 
even  if  they  had  shown  that  there  was 
a  substantial  risk  that  the  actual  heat 
input  would  turn  out  to  exceed  the 
projection  in  2007.  this  would  not  make 
EPA's  projection  unreasonable. 
Projections  may  not  match  perfectly 
actual,  future  values  and  are  not 
required  to  do  so.  See  Appalachian 
Power  V.  EPA.  249  F.3d  at  1052  (stating 
that  the  fact  that  "a  model  is  limited  or 
imperfect  is  not.  in  itself,  a  reason  to 
remand  agency  decisions  based  upon 
it").  If  the  projections  of  the  results  of 
complex  activities  (here.  State  heat 
input  resulting  from  the  operation  of  the 
regional  electricity  market)  were 
required  to  match  actual,  future  results, 
this  would,  in  effect,  preclude  the  use 
of  projections  or  a  model  to  develop 
such  projections. 

In  tJiis  case,  where  EPA  developed 
State  heat  input  growth  rates  using  the 
IPM  and  applied  them  to  a  State 
baseline  to  project  2007  State  heat 
input,  there  are  unavoidable  sources  of 
variability  between  projections  and 
actual,  future  heat  input  data.  These 
sources  of  variability  are:  the  necessity 
to  make  simplifying  assumptions  in  a 
model:  the  necessity  to  model  regional 
activities  (i.e..  electricity  generation, 
transmission  and  distribution)  but  make 
State-by-State  projections  of  heat  input 
resulting  from  those  activities:  and  the 
inherent,  year-to-year  variability  of 
actual  State  heat  input. 

a.  Models,  such  as  the  IPM. 
necessarily  contain  simplifying 
assuw.ptions.  The  IPM  simulates  the 
complex  operation  of  the  electricity 
generation,  transmission,  and 
distribution  sector.  Like  any  model 
designed  to  simulate  complex 
phenomena,  the  IPM  must  use 
simplifying  assumptions  in  order  to 


make  it  feasible  to  construct  and  run  the 
model.  Furthermore,  the  model  uses 
inputs  that  are  themselves  projections 
(e.g..  electricity  demand  and  fuel  costs). 
Because  of  these  simplifying 
assumptions  and  projected  inputs,  the 
results  from  the  IPM.  like  those  from 
any  model,  may  well  differ  from  reality. 
For  example,  the  IPM  assumes  typical 
electricity  demand  each  year,  which 
reflects  typical  conditions  like  typical 
weather  and  typical  economic  growth. 
The  basis  for  assuming  typical 
conditions  is  the  assumption  that 
periods  of  high  or  low  demand  or  hot 
or  cold  weather  tend  to  average  out  over 
time.  In  reality,  of  course,  there  are 
years  of  unusually  warm  weather  or 
unusually  high  economic  growth, 
resulting  in  unusually  high  electricity 
demand.  For  example,  in  1998,  large 
parts  of  the  N0\  SIP  Call  region 
experienced  particularly  warm  weather, 
and  the  country  experienced  an 
economic  boom.  The  model  will  not 
predict  extra  heat  input  in  such  years. 

The  1PM  accounts  for  unplanned 
outages  in  a  similar  way.  It  assumes 
that,  on  average,  plants  will  be  available 
some  portion  of  time  less  than  100%. 
The  model  also  includes  assumptions 
about  a  capacity  reser\-e  margin,  thereby 
assuring  that  the  costs  of  building  plants 
that  mav  be  needed  to  meet  demand  are 
accounted  for.  However,  the  model  does 
not  assume  that  any  specific  units  are 
out  for  any  extended  length  of  time.  In 
reality,  unplanned  outages  do  not  affect 
every  unit  for  the  same  amount  of  time 
every  vear.  Therefore,  the  model  will 
not  predict  exactly  the  dispatch  pattern 
of  units  in  the  real  world.  These 
differences  could  be  substantial  in  a 
vear  or  more.  For  example,  if  several 
large  nuclear  units  went  out  of  ser\'ice 
in  one  geographic  region  for  an 
extended  period  of  time  (as  was  the 
case,  discussed  below,  when  two  units 
at  the  Cook  Nuclear  Plant  went  out  of 
service  during  1998  through  2000). 
fossil  fuel-fired  units  might  have  a 
significant  increase  in  heat  input  to 
provide  the  electricity  that  would 
otherwise  have  been  generated  by  the 
nuclear  units.  The  model  would  not 
predict  this  large  increase  in  heat  input. 

The  IPM  also  picks  the  optimum  way 
to  minimize  costs  given  the  constraints 
that  ha\e  been  included  in  the  model 
In  the  real  world,  different  people  and 
different  companies  may  have  differing 
viewpoints  about  what  future 
constraints  may  be.  This  may  lead  them 
to  act  differently  than  the  model 
projected.  For  instance,  the  model  is 
given  specific  constraints  regarding  the 
projected  future  demand  for  electricity. 
It  assumes  that  there  are  just  enough 
units  to  meet  that  demand  plus  a  reserve 
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margin.  In  the  real  world,  future 
demand  is  less  certain,  and  this  can  lead 
to  construction  of  fewer  or  more  units 
than  projected  by  the  IPM. 

For  any  particular  State,  a  series  of 
events  may  occur  that  differ  from  the 
model's  assumptions,  such  as  a  period 
of  higher  electricity  demand  first  caused 
by  warmer  weather  than  assumed  in  the 
niodel.  followed  by  a  period  of  higher 
economic  activity  than  assumed  in  the 
model.  This  series  of  events  may  lead, 
over  a  year  or  more,  to  actual  heat  input 
that  is  higher  than  modeled  for  that 
State.  In  subsequent  periods,  the 
different-than-modeled  factors  may 
return  to  levels  closer  to  those  modeled, 
so  that  heat  input  returns  to  levels 
closer  to  those  modeled. 

In  short,  in  designing  the  IPM.  EPA 
necessarily  made  many  assumptions. 
These  assumptions  may  well  result  in 
differences  between  projected  and 
actual  State  heat  input  for  a  specific 
year  or  specific  years.  However,  this 
would  not  make  the  heat  input 
projection  methodology  or  the  resulting 
heat  input  projection  unreasonable. 

b.  while  the  electricity  industry 
functions  on  a  region-wide  basis, 
budgets  must  be  established  on  a  State- 
by-State  basis.  Another  source  of 
differences  between  projected  and 
actual  State  heat  input  is  that,  while 
NOx  emission  budgets  must  be 
projected  on  a  State-by- State  basis, 
electricity  is  generated  and  sold  on  a 
regionwide,  not  State-by-State,  basis.  As 
discussed  above  in  section  V.D.6  of  this 
notice,  deregulation  of  electricity 
generation,  restructuring  of  the  electric 
industry,  and  Federal  policies 
promoting  market-based  electricity 
prices  and  open  access  to  transmission 
have  resulted  in  development  of  a 
regional  electricity  market.  The  IPM 
necessarily  models  electricity 
generation  and  sales  on  a  regional  basis 
in  order  to  reflect  the  regional  natiue  of 
the  electricity  sector.  For  instance,  as 
explained  above,  the  model  divides  the 
U.S.  into  subregions  based  on  the  NERC 
regions  and  on  transmission  constraints, 
not  based  on  State  boundaries.  (See 
section  V.C.5  of  this  notice  discussing 
subregions  in  the  IPM.) 

However,  EPA  had  to  develop  State- 
by-State  NOx  emission  budgets  under 
the  NOx  SIP  Call.  EPA  used  those  same 
budgets  under  the  Section  126  Rule  in 
order  to  allow  a  single  cap-and-trade 
program  to  be  developed  and 
implemented  under  both  the  NOx  SIP 
Call  and  the  Section  126  Rule.  EPA  had 
to  disaggregate  regionally-developed 
heat  input  projections  down  to  the  State 
level  in  order  to  establish  State  NOx 
emission  budgets,  and  this 
disaggregation  may  well  create 


additional  differences  between 
projected  and  actual  State  heat  input. 
These  differences  should  not  be  taken  to 
indicate  that  the  heat  input  growth 
methodology  or  the  resulting  projections 
are  unreasonable. 

c.  Actual  State  heat  input  is 
inherently  variable.  State  heat  input  is 
quite  variable,  as  discussed  in  section 
V.D.4  of  this  notice.  This  is  because  heat 
input  results  from  the  activities  of  the 
complex,  regional  electricity  market. 
The  variability  of  State  heat  input  from 
year  to  year  may  well  result  in 
additional  differences  between 
projected  and  actual  State  heat  input  for 
any  particular  year.  Again,  these 
differences  should  not  be  taken  as  an 
indication  of  unreasonableness  of  the 
heat  input  growth  methodology  or  the 
projections. 

8.  Commenters  Overstated  the  Impacts 
of  Actual  State  Heat  Input  Exceeding 
Projected  State  Heat  Input 

Even  if  EPA's  heat  input  projections 
turn  out  to  be  lower  for  some  States  than 
actual  2007  heat  input,  the  impacts  of 
any  such  differences  will  not  be  as 
significant  as  commenters  suggest.  This 
is  because  the  impacts  will  be  mitigated 
by:  (i)  The  fact  that  much  of  heat  input 
growth  will  come  from  new,  very  low 
NOx  emission  units;  and  (ii)  the 
flexibility  provided  by  the  NOx  cap- 
and-trade  program. 

a.  Higher  than  projected  State  heat 
input  will  not  mean  proportionately 
higher  NOx  emissions.  Commenters 
claimed  that  EPA's  projections 
underestimate  heat  input  for  certain 
States  and  would  result  in  sources  in 
those  States  facing  underestimated,  and 
so  overly  stringent,  NOx  emissions 
budgets.  Conunenters  also  stated  that 
underestimated  State  heat  input  would 
cause  electric  supply  interruptions.  In 
addition,  commenters  suggested  that 
underestimated  State  heat  input  would 
jeopardize  or  prohibit  economic  growth 
in  those  States  by  increasing  ECU 
operating  costs  and  jeopardizing  access 
to  adequate  electricity  by  preventing 
new  EGUs  from  locating  in  the  State. ^s 

The  NOx  SIP  Call  and  the  Section  126 
Rule  limit  units'  NOx  emissions,  not 
their  heat  input.  EPA  anticipates  that,  as 
State  heat  input  grows  from  1996  to 
2007.  a  State's  total  ECU  NOx  emissions 
will  grow  at  a  much  slower  rate  than 


heat  input  because  of  the  addition  of 
new.  very  low  NOx  emission  units 
accounting  for  much  of  the  increased 
heat  input.  The  vast  majority  of  new 
units  added  since  1996  are  or  will  be 
gas-fired  combustion  turbines  and 
combined  cycle  units  that  include  gas- 
fired  combustion  turbines  and  duct 
burners.  Because  NOx  emissions  from 
these  units  will  be  very  low  and 
significantly  below  the  0.15  Ibs/mmBtu 
level  used  to  set  the  State  NOx  emission 
budgets  for  EGUs,  the  rate  of  increase  in 
NOx  emissions  in  any  State  will  be 
significantly  less  than  the  actual  1996- 
2007  growth  rate  in  State  heat  input. 
Specifically.  EPA  projects  that  gas- 
fired  generation  will  increase  at  a 
greater  rate  than  coal-fired  generation. 
(See  Analyzing  Electric  Power  at  pg.  7, 
Table  1,  Winter  1998  Base  Case  Forecast 
for  the  U.S.  of  Electric  Power  Generation 
by  Fuel  Type  (billion  KWh),  which 
indicates  that  coal  generation  will 
increase  by  85  billion  KWh  between 
2001  and  2005  and  by  95  billion  KWh 
between  2001  and  2007,  while  oil/gas 
generation  ^e  will  increase  by  95  billion 
KWh  between  2001  and  2005  and  158 
billion  KWh  between  2001  and  2007.)  ^^ 
In  other  words,  EPA  projects  that  gas- 
fired  generation  will  increase  at  a  rate 
1.66  times  faster  than  coal-fired 
generation  (for  every  3  Mwh  increase  in 
coal-fired  generation,  there  would  be  a 
5  Mwh  increase  in  gas-fired  generation.) 
Because  gas-fired  combined  cycle  imits 
are  more  efficient  than  coal  units,  heat 
input  from  both  categories  of  imits  will 
increase  at  a  similar  rate,  even  though 
generation  from  the  gas-fired  units  will 
increase  at  a  faster  rate.  This  projected 
trend  of  increasing  use  of  gas-fired 
combined-cycle  use  is  consistent  with 
observed  results.  For  example,  for  the 
years  2000-2004,  electric  utilities 
reported  plans  to  add  38,051  MW  of 
generating  capacity  in  new  imits. 
Ninety-three  percent  of  this  total  is  gas- 
fired  capacity  [Inventory  of  Electric 
Utility  Power  Plants  in  the  U.S.  1999, 
Energy  Information  Administration, 
September  2000,  at  pg.  1).  This  is  a 
continuation  of  the  trend  in  1997-1999, 
when  most  new  capacity  for  utilities 
(81%  in  1997  and  88%  in  1998  and 
1999)  has  been  gas-fired  combustion 
turbines  and  combined  cycle  units. ^^ 


-"■  One  commenter  claimed  EPA's  heat  input 
growth  methodology  thereby  results  in  "draconian 
economic  sanctions"  and  a  "no-growth  policy"  for 
Michigan.  As  discussed  below  in  section  V.D.9  of 
this  notice,  there  is  no  basis  for  claiming  that  EPA's 
heat  input  growth  rate  underestimates  Michigan's 
future  heat  input.  In  fact.  Michigan's  actual  heal 
input  has  never  exceeded  EPA's  2007  projection 
and.  since  1998.  has  declined  to  where  for  2001  it 
is  8.7%  below  that  projection. 


29  Oil/gas  units  are  included  in  the  same  category 
because  many  units  that  bum  one  fuel  can  also  bum 
the  other.  However,  as  the  analysis  points  out,  more 
inefficient  oil/gas  boilers  are  being  retired  and  most 
of  the  increase  in  generation  comes  from  highly 
efficient,  highly  controlled  natural  gas  combined 
cycle  units.  Analyzing  Electric  Power  at  8. 

"  EPA  notes  that  oil  generation  will  account  for 
a  trivial  amount  of  oil/gas  generation. 

2*  Inventory  of  Power  Plants  in  the  U.S.  as  of 
January  1.  1998.  EIA,  December  1998,  at  pg.  3; 
Inventory  of  Electric  Utility  Power  Plants  in  the  U.S. 
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New  EGUs  are  subject  to  new  source 
review  requirements  and,  therefore,  are 
well  controlled.  New  combined  cycle 
turbines  generally  are  permitted  at  9 
ppm  or  less  (i.e.,  less  than  0.035  lb/ 
mmBtu).-"  This  means  these  new  units 
will  emit  about  one-fifth  of  the  average 
0.15  Ib/mmBtu  NOx  emission  rate 
assumed  for  EGUs  in  the  NOx  SIP  Call 
and  Section  126  Rules.  Most  existing 
combined-cycle  units  are  controlled  to 
levels  similarly  below  0.15  Ib/mmBtu. 
Consequently.  NOx  emissions  will  grow 
at  a  much  lower  rate  than  heat  input  as 
these  units  come  online. 

For  example,  consider  the 
hypothetical  case  where  1996-2007  heat 
input  growth  would  be  10%  and  about 
equally  divided  between  generation 
from  new  gas-fired  units  and  increased 
capacity  utilization  at  existing  coal-fired 
units.  Because  emissions  from  the  gas- 
fired  units  are  only  one-fifth  of  the  0.15 
Ib/mmBtu  N0\  emission  rate  assumed 
in  the  NOx  SIP  Call  and  the  Section  126 
Rule,  NOx  emissions  would  grow  only 
1%  while  heat  input  would  grow  5%  at 
new  gas-fired  units.  A  5%  growth  in 
heat  input  at  existing  coal-fired  plants 
emitting  at  the  0.15  Ib/mmBtu  NOx 
emission  rate  would  result  in  a  5% 
growth  in  NOx  emissions  from  the  coal- 
fired  units  in  this  example.  Thus,  the 
total  NOx  emissions  growth  would  be 
about  6%  when  total  heat  input  growth 
was  10%. 

In  summary,  even  if  State  heat  input 
grows  at  a  rate  faster  than  projected  by 
EPA,  NOx  emissions  will  grow  at  a 
much  slower  rate  than  State  heat  input 
and  the  impact  on  the  State's  ECU  NOx 
emission  budget  from  the  difference 
between  actual  and  projected  heat  input 
growth  will  be  significantly  reduced. 
This  is  reflected  in  EPA's  modeling 
showing  that  increased  heat  input 
growth  would  not  significantly  increase 
the  cost  of  meeting  the  State  NOx  ECU 
budget.  Even  when  electricity  demand 
growth  is  assumed  to  be  higher  than 
EPA  projected  (e.g.,  with  no  electricity 
demand  reductions  under  CCAP),  the 
average  cost  of  meeting  the  NOx  EGU 
budgets  only  increased  $40/ton. 

Since  higher  than  projected  State  heat 
input  growrth  results  in  much  less  than 
proportionately  higher  State  NOx 
emissions,  the  commenters  greatly 
overstated  the  impacts  of  higher-than- 
projected  State  heat  input  on  the 
stringency  of  the  NOx  emission  rate 
reflected  in  the  State  NOx  emission 


J 999  With  Data  as  of  lanuary  1.  1999.  ElA. 
November  1999.  at  pg.  1;  Inventory  of  Electric 
Utility  Poiver  Plants  in  the  I  :S.  1999.  EIA. 
September  2000  at  pg.  1 . 

2' See  EPA  Region  4  National  Combustion 
Spreadsheet  maintained  at  http://w«'vv. epa.gov/ 
region4/air/permits,' national_ctJist.xls. 


budget.  Similarly,  commenters  greatly 
overstated  the  impacts  of  higher-than- 
projected  State  heat  input  on  the  State 
economy.  Since  new  units  tend  to  have 
very  low  NOx  emissions,  higher-than- 
projected  State  heat  input  will  not 
prevent  the  location  of  new  units  in  the 
State  to  the  extent  suggested  by 
commenters.  Moreover,  the  amount  of 
electricity  available  in  a  State  is  not  tied 
to  the  amount  of  electricity  generated  in 
that  State  since  electricity  is  generated 
and  sold  on  a  regionwide,  not  State-by- 
State,  basis.  Therefore,  higher  than 
projected  State  heat  input  will  not  limit 
the  amount  of  electricity  available  for 
industrial,  commercial  and  residential 
customers  in  that  State.  (See  section 
V.D.6  discussing  that  State  heat  input  is 
not  necessarily  correlated  with 
availability  of  electricity  and  economic 
growth  in  the  State.)  Since  the 
commenters  ignore  the  fact  that  a  State's 
electricity  supply  is  not  limited  to  the 
generation  capacity  in  that  State  and 
since,  as  discussed  above,  EPA's 
regional  heat  input  projections  are 
consistent  with  actual  regional  heat 
input,  the  commenters  failed  to  show 
that  underestimated  State  heat  input 
will  prevent  access  to  adequate 
electricity  supply. 

Finally,  some  commenters  claiming 
that  low  heat  input  growth  rates  would 
prevent  new  units  from  locating  in 
certain  States  also  claimed  that  large 
numbers  of  new  units  are  being  located 
in  those  States  and  that  this  shows  that 
EPA's  heat  input  growth  rates  are  too 
low.  However,  the  fact  that  new  units 
are  continuing  to  be  located  in  these 
States  indicates  that  the  selected 
locations  in  these  States  continue  to  be 
economically  desirable  for  new  units, 
despite  the  NOx  emission  budgets  that 
EPA  established  under  the  NOx  SIP  Call 
in  1998  and  modified  in  the  Technical 
Amendments  in  1999.  One  reason  for 
this,  of  course,  is  that  most  of  these  new 
units  cire  gas-fired  units  with  very  low 
NOx  emission  rates. 

b.  The  cap-and-trade  program  nill 
further  limit  the  impact  of  higher  than 
projected  State  heat  input.  The  NOx  SIP 
Call  and  the  Section  126  Rule  are  bemg 
implemented  through  a  cap-and-trade 
program  that  will  reduce  the  cost  of 
meeting  the  State  NOx  emission  budgets 
and  thus  will  limit  the  cost  impact  of 
higher  than  projected  State  heat  input. 
Under  the  NOx  SIP  Call,  each  State  is 
required  to  revise  its  SIP  to  meet  the 
NOx  emission  budget  for  2007.  which 
was  developed  using,  among  other 
things,  the  State's  heat  input  growth  rate 
projected  by  EPA.  Each  State  has  the 
option  of  meeting  its  NOx  emission 
budget  by  submitting  a  revised  SIP  that 
adopts  EPA's  recommended  cap-and- 


trade  program  covering  NOx  emissions 
from  EGUs.  Most  States  have  already 
taken  this  option  by  submitting  a  SIP 
and  final  regulations  adopting  such  a 
program,  and  EPA  has  approved  a 
number  of  State  rules,  including 
Alabama's  (66  FR  36919.  Jiilv  16,  2001) 
and  Illinois'  (66  FR  56434,  Nov.  8, 
2001).  West  Virginia  has  developed  final 
regulations  adopting  EPA's 
recommended  cap-and-trade  program, 
as  have  North  Carolina.  South  Carolina, 
and  Tennessee.  Michigan.  Virginia,  and 
Ohio  have  draft  regulations  adopting 
such  a  program.  Only  Georgia  and 
Missouri  do  not  have  draft  or  final 
regulations  since  EPA  has  not  yet 
finalized  a  rule  responding  to  the 
Court's  remand  of  the  NOx  SIP  Call  for 
those  two  States.  (See  Docket  A-96-56, 
Item  *t  XlI-K-84). 

Under  the  Section  126  Rule.  EPA 
required  affected  units  to  participate  in 
a  cap-and-trade  program,  which  is 
virtuallv  identical  to  the  cap-and-trade 
programs  that  have  been  (or  are  likely  to 
be)  adopted  bv  States  under  the  NOx 
SIP  Call.  In  fact.  EPA  has  stated  that  it 
intends  to  integrate  the  approved  SIP 
trading  program  with  the  Section  126 
trading  program  into  a  single  cap-and- 
trade  program. 

Under  the  cap-and-trade  program,  the 
State  EGU  NOx  budget  is  allocated 
among  the  affected  units  in  the  form  of 
NOx  allowances,  each  allowance 
providing  an  authorization  to  emit  one 
ton  of  NOx  during  the  ozone  season  for 
which  the  allowance  is  allocated  or  for 
anv  subsequent  ozone  season.  After  the 
end  of  each  ozone  season,  the  owner  or 
operator  of  each  affected  unit  is  required 
to  surrender  a  number  of  NOx 
allowances  equal  to  the  number  of  tons 
that  the  unit  emitted  during  that  period. 
Owners  or  operators  (or  any  other 
person)  may  buy  or  sell  allowances  or 
bank  allowances  for  use  in  future  years. 
The  ability  to  trade  and  bank  allowances 
provides  units  in  a  State  flexibility  in 
complving  with  the  NOx  emission  limit 
under  the  NOx  SIP  Call  and  the  Section 
126  Rule  and  thereby  limits  the  impact 
that  higher  than  projected  heat  input 
would  have  on  the  cost  of  compliance. 

Specifically,  the  owner  or  operator  of 
a  unit  with  an  allowance  allocation 
lower  than  the  unit's  tonnage  of  NOx 
emissions  for  an  ozone  season  has 
several  compliance  options,  including 
the  options  of  installing  and  operating 
additional  NOx  emission  controls  at  the 
unit  or  of  purchasing  allowances 
allocated  to  other  units  in  the  same 
State  or  in  other  States  under  the  trading 
program.  The  owners  or  operators  will 
presumably  choose  the  most 
economically  efficient  option.  If  the  cost 
of  allowances  in  the  regionwide  market 
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for  allowances  under  the  trading 
program  is  less  than  the  cost  of 
installing  and  operating  additional 
controls  at  the  unit,  then  the  owner  or 
operator  will  purchase  allowances. 
Assuming,  for  the  sake  of  argument,  the 
unit  is  in  a  State  where  actual  heat  input 
for  the  year  exceeds  EPA's  projected 
2007  heat  input  and  actual  NOx 
emissions  exceed  the  NOx  emission 
budget,  the  cost  impact  of  the  difference 
between  actual  and  projected  heat  input 
is  limited  by  the  owner's  or  operators 
option  to  buy  allowances,  rather  than 
installing  emission  controls.'" 

Moreover,  as  discussed  above  in 
section  V.D.4  of  this  notice.  State  heat 
input  is  quite  variable.  Even  if  actual 
State  heat  input  exceeds  EPA's 
projected  2007  heat  input  in  one  or 
more  years,  it  is  quite  possible  that 
actual  State  heat  input  will  be  less  than 
EPA's  projected  2007  heat  input  in  a 
later  year.  Under  the  NOx  cap-and-trade 
program,  the  owner  or  operator  in  the 
example  above  who  has  to  buy 
allowances  in  one  year  may  have  'excess 
allowances  during  the  subsequent  year 
of  reduced  State  heat  input.  That  owner 
or  operator  may  sell  allowances  and 
thereby  offset,  at  least  in  part,  the  cost 
of  buying  allowances  in  the  previous 
year.  EPA  is  not  suggesting  that  such  an 
offset  of  costs  will  always  be  available. 
Rather,  EPA  notes  that  the  cap-and-trade 
program  will  tend  to  create  the  potential 
to  offset  in  one  year  a  unit's  shortfalls 
in  allocations  (whether  or  not 
attributable  to  higher  than  projected 
State  heat  input)  in  another  year. 

9.  Discussion  of  Individual  States  for 
Which  EPA's  Heat  hiput  Growth  Rates 
Are  Disputed  by  Commenters 

Out  of  the  21  States  and  the  District 
of  Columbia  for  which  EPA  developed 
heat  input  growth  rates  and  heat  input 
projections  for  EGUs  for  2007, 
commenters  specifically  disputed  the 
heat  input  growth  rates  and  projections 
for  7  States,  i.e.,  Alabama,  Georgia, 
Illinois.  Michigan,  Missouri,  Virginia, 
and  West  Virginia.  In  six  States,  the 
commenters  claimed  that  EPA's  heat 
input  growth  rates  and  heat  input 
projections  are  unreasonable  because 


^"Commenters  have  characterized  EPA's 
preliminary  views  in  the  August  3.  2000  NOD.A  as 
attempting,  in  essence,  to  argue  that  the  only  thing 
that  matters  is  the  regionwide  heat  input  growth 
rate,  not  the  individual  State  growth  rates.  This  is 
a  mischaracterization.  EPA  believes  that  as  long  as 
the  regionwide  projection  is  reasonably  close  to  the 
actual  regionwide  heat  input,  then,  as  a  matter  of 
simple  arithmetic,  trading  opportunities  will  likely 
be  present  for  any  State  whose  actual  NOx 
emissions  exceed  its  NOx  emission  budget  .As 
discussed  above,  the  availability  of  trading,  in  turn, 
limits  the  impact  of  higher  than  expected  heal 
input. 


these  States  recently  had  actual  heat 
input  that  exceeded  EPA's  projected 
heat  input  for  2007."  In  the  seventh 
State,  Virginia,  commenters  claimed 
that  the  State's  heat  input  had 
almostexceeded  EPA's  projections  and 
would  soon  do  so.  With  regard  to  some 
States,  commenters  also  suggested  that 
actual  data  and  projections  concerning 
electricity  demand,  economic  output, 
population,  and  new  generating 
capacity  for  these  individual  States 
support  higher  heat  input  growth  rates 
than  the  rates  adopted  for  those  States 

bv  EPA. 

EPA  believes  that,  in  general,  these 
comments  have  common  flaws  that 
prevent  them  from  providing  a  basis  for 
concluding  that  EPA's  heat  input 
growth  rates  are  unreasonable  for  the 
particular  States  at  issue.  First,  several 
commenters  flatly  stated  or  implicitly 
assumed  that  significant  negative 
growth  in  heat  input  was  not  plausible 
for  their  respective  States  between  now 
and  2007.  As  noted  above,  historical 
heat  input  data  show  that  individual 
State's  heat  input  can  decrease 
significantly  in  the  last  year,  as 
compared  to  the  first  year,  of  multi-year 
periods  and  is  quite  variable  from  year- 
to-year.  (See  section  V.D.4  of  this 
notice.) 

Indeed,  the  State  heat  inputs  for  four 
of  the  States  that,  as  commenters  have 
emphasized,  rose  to  over  or  nearly  over 
EPA's  2007  projections,  have  recently 
decreased  to  below  or  nearly  below  the 
2007  projections.  Specifically,  the  heat 
input  of  Michigan— which  in  1998  was 
close  to  EPA's  2007  projection  and, 
along  with  West  Virginia,  was  the  focus 
of  the  Court's  concerns  about  EPA's 
grovirth  rates — has  declined  since  1998 
and  remained  well  below  EPA's  2007 
projection.  The  heat  input  of  West 
Virginia  was  higher  in  1998,  and  still  is 
slightly  higher,  than  EPA's  2007 
projection  but  has  declined  over  8% 
since  1998.  Georgia's  heat  input  recently 
increased  above  EPA's  2007  projections 
but  decreased  in  2001  below  that 
projection.  EPA  maintains  that  the 
recent  heat  input  decreases  and  the 
variability  in  State  heat  input  show  why 
the  fact  that  current  heat  input  for  a 
State  exceeds,  or  is  close  to,  EPA's  2007 
heat  input  projection  for  the  State  does 
not  show  that  EPA's  heat  input  growth 
rate  and  2007  projection  for  the  State  are 
unreasonable. 

Second,  several  commenters 
compared  EPA's  heat  input  grov^rth  rate 
for  an  individual  State  with  the  heat 
input  growth  that  the  State  had  during 
1996-2000  and  either  asserted  or 


J>  In  one  of  those  States,  Michigan.  EPA's  heat 
input  projections  have  not  actually  been  exceeded. 


implied  that  EPA  should  project  the 
State  heat  input  for  2007  using  the 
actual  1996-2000  grovrth  rate.  However, 
EPA  believes  that  it  is  inappropriate  to 
project  long-term  heat  input  growth  to 
2007  based  on  a  short-term  historic 
trend  (here,  1996-2000  heat  input 
growth)  for  several  reasons.  Because 
heat  input  can  vary  greatly  from  year  to 
year  because  of  factors  such  as  the 
weather  and  the  economy,  short-term 
trend  data  can  be  greatly  skewed. 

Moreover,  as  discussed  above,  in 
order  to  test  the  validity  of  using  a 
relatively  short  period  of  years  of  actual 
State  heat  input  data  to  project  future 
State  heat  input,  EPA  simulated  that 
approach  using  historical  annual  heat 
input  data  for  the  21  NO  x  SIP  Call 
States  for  1960-2000  (or  in  some  States 
where  less  data  was  available,  from 
1970-2000).  See  section  V.D.4  of  this 
notice.  Based  on  this  data,  EPA  used  6 
years'  worth  of  historical  data  (e.g., 
1960-1966)  to  project  annual  heat  input 
for  the  sixth  year  after  the  6-year  period 
(e.g.  1972).  EPA  did  this  on  a  rolling 
basis.  For  16  States,  EPA  found  that 
there  was  a  very  little  correlation 
between  the  predicted  value  based  on 
the  historical  6-year  periods  and  the 
actual  value  for  the  sixth  year  after  that 
period.  For  four  of  the  remaining  five 
States,  the  correlation  was  weak.  In 
short,  the  commenters'  approach  of 
using  historical  State  fossil  fuel  use  for 
a  relatively  short  period  of  years  is  not 
a  reliable  method  for  predicting  future 
State  heat  input. 

Third,  in  pointing  to  certain  factors 
concerning  each  individual  State  to 
support  the  claim  that  the  State's  heat 
input  could  not  reasonably  be  projected 
to  decline,  commenters  implicitly 
assumed  that  the  State's  heat  input  is 
determined  solely  by  those  State- 
specific  factors,  rather  than  by  the 
operation  of  the  regional  electricity 
market  as  a  whole.  EPA  believes  that 
heat  input  for  an  individual  State 
cannot  reasonably  be  projected  by 
considering  only  the  State's  projected 
electricity  demand  and  other  State- 
specific  factors.  Because  electricity  is 
generated  and  sold  in  a  regional 
electricity  market,  an  individual  State's 
heat  input  is  not  determined,  and 
cannot  reasonably  be  projected,  based 
solely  on  factors  relating  only  to  that 
State.  Rather,  a  State's  heat  input  must 
be  projected  using  a  comprehensive 
approach  that  considers  the  regional 
market.  Largely  for  this  reason,  EPA 
used  the  IPM — which  models  electricity 
markets  in  the  continental  U.S.  and  the 
regional  electricity  market  for  the  NOx 
SIP  Call  area — in  its  analysis  for  the 
NOx  SIP  Call  and  the  Section  126  Rule, 
including  the  analysis  for  making  heat 
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input  growth  projections.  *-'  See 
Appalachian  Powerx.  EPA.  249  F.3d  at 
1053  (upholding  EPA's  determination 
that  "the  IPM  offered  a  more 
comprehensive  and  consistent  means  of 
allocating  emission  allowances  than 
sorting  through  the  various  state- 
specific  projections"). 

Contrary  to  this  comprehensive 
approach  to  projecting  individual 
State's  heat  input,  commenters 
presented  projections  of  significant 
economic  and  population  growth  for 
individual  States.  While  these  economic 
and  population  projections  for  a  State 
may  suggest  that  there  will  be 
significant  growth  in  electricity  demand 
in  that  State,  these  State-specific  factors 
suggest  little  about  whether  the  State's 
increased  electricity  demand  will  be 
met  from  in-State  EGUs.  It  may  be  met 
through  increased  generation  from  units 
W'ithin  the  State,  which  may  increase 
that  State's  heat  input,  or  it  may  be  met 
through  increased  generation  from  units 
outside  the  State  from  which  the  State 
imports  electricity,  which  may  increase 
the  heat  input  for  another  State.  Even  if 
the  electricity  demand  is  met  by  units 
in  the  State  that  has  the  increased 
demand,  the  State's  heat  input  may  be 
affected  by  the  amount  of  electricity  that 
the  State  exports  to  other  States,  as  well 
as  by  the  amount  of  electricity  used 
within  the  State.  The  State's  heat  input 
may  still  decline  under  these 
circumstances  if  such  exports  decline. 
In  short,  because  electricity  is  generated 
and  sold  on  a  regional  basis,  a  State's 
heat  input  can  decrease  even  as  the 
State's  electricity  demand  increases. 
Because  the  comments  on  individual 
States  failed  to  address  these  regional 
factors,  the  commenters'  claims  that  the 
respective  State's  heat  input  could  not 
be  expected  to  decline  to  the  level  of 
EPA's  2007  projection  are  unpersuasive. 

Another  State-specific  factor  on 
which  some  commenters  relied  in 
challenging  EPA's  heat  input  growth 
rate  for  an  individual  State  is  the 
amount  of  new  capacity  that  has  been 
permitted  or  that  is  under  construction 
in  that  State.  The  commenters  assumed 
that  a  significant  amount  of  new, 
permitted  capacity  or  capacity  under 
construction  necessarily  means  that  the 
State's  heat  input  will  increase 
significantly.  However,  owners  and 
operators  may  seek  permits  for  units 
that,  as  it  turns  out.  are  not  actually 
built.  Further,  new  units  that  are  built 
and  operated  may  displace  existing 
units  and,  since  the  new  units  are  likely 
to  be  more  efficient  in  converting  heat 


'2  EPA  also  used  the  IPM  in  order  to  make  sure 
that  consistent  assumptions  were  used  for 
projecting  each  State's  heat  input  growth. 


input  to  electricity,  the  States  heat 
input  may  actually  decline.  (See 
sections  V.D.6  and  8  of  this  notice 
discussing  that  most  new  units  are  gas- 
fired  units  and  are  likely  to  be  more 
efficient  than  existing  units.)  Moreover, 
the  amount  of  electricity  that  the  new 
units  produce  will  depend  on  the 
supply  and  demand  factors  in  the 
regional  electricity  market,  not  simply 
on  supply  and  demand  in  the  State 
where  the  units  are  located.  Thus, 
projected  increased  new  capacity  may 
potentially  be  a  factor  pointing  to 
increased  heat  input  in  the  State  where 
the  new  capacity  is  to  be  located,  but. 
because  so  many  other  factors  are 
involved,  that  does  not  necessarily 
mean  heat  input  will  increase  in  that 
State. 

In  light  of  the  above  discussion.  EPA 
does  not  believe  that  commenters  have 
demonstrated  that  it  is  unreasonable  to 
project  that  the  heat  input  for  those 
States  with  recent  heat  input  exceeding 
EPA's  2007  projections  will  decline  by 
2007  to  the  levels  projected  by  EPA. 
EPA  addresses  below  the  specific 
comments  made  about  each  State  whose 
heat  input  growth  rate  and  heat  input 
projection  are  in  dispute. 

a.  Alabama 

(i)  Comments 

A  commenter  stated  that  Alabama's 
gross  State  product  is  projected  to  grow 
at  2.5%  per  year  during  2001-2010.  The 
commenter  also  noted  that  the  "average 
annual  economic  growth  rate  for  the 
region"  was  3.9%  per  year  during  1995- 
2000,  Alabama  has  recently  had 
"economic  annual  growth"  well  over 
3%,  and  seasonal  heat  input  growth  for 
Alabama  has  averaged  3.37%  per  year  in 
1996-2000.  Noting  that  Alabama's  heat 
input  in  1999  and  2000  exceeded  EPA's 
2007  heat  input  projection,  the 
commenter  claimed  that  "(njegative 
growth  between  now  and  2007  for 
Alabama  is  simply  not  a  plausible 
scenario."  The  commenter  compared 
EPA's  heat  input  growth  rate  to  the 
State's  historical  heat  input  growth  rate 
for  1995-2000.  Claiming  that  nuclear 
generation  increased  during  1995-2000 
but  is  not  expected  to  increase 
significantly  during  2001-2007.  the 
commenter  suggested  that  Alabama's 
heat  input  will  grow  even  more  than  the 
historical  heat  input  growth  rate. 
Finally,  the  commenter  stated  that  the 
NOx  SIP  Call  currently  applies  only  to 
the  northern  two-thirds  of  the  State, 
where  most  of  the  State's  population 
centers  are  located  and  most  economic 
growth  will  be  concentrated.  This  is 
cited  as  another  reason  whv  EPA's  heat 


input  growth  rate  is  inadequate  and 
unrealistic. 

(ii)  Response 

EPA  notes  that  in  1999  and  2000, 
Alabama's  ozone  season  heat  input 
(389.364.461  mmBtu  and  400.689.850 
mmBtu)  exceeded  EPA's  2007  heat 
input  projection  (385.998.780  mmBtu) 
by  0.9%  and  3.8%  respecteviely. 
However,  in  2001  Alabama's  heat  input 
(391.665.691  mmBtu)  fell  2.5%  and  was 
only  1.4%  above  EPA's  2007  projection. 
Further,  as  discussed  above.  EPA 
intends  to  include  only  the  northern 
portion  of  Alabama  in  the  NO  \  SIP  Call. 
When  actual  heat  input  for  2001  for 
northern  Alabama  is  compared  with 
EPA's  recently  proposed  2007 
projection  for  northern  .Alabama,  the 
actual  heat  input  in  northern  Alabama 
(284.528.783  mmBtu)  is  7  9%  below 
EPA's  2007  projection  (308,912,352 
mmBtu).'* 

Moreover,  as  discussed  above, 
individual  State  heat  input  is  quite 
variable  and  can  decrease  significantly 
over  multi-year  periods.  In  fact, 
historical  data  for  1960-2000  shows  that 
there  have  been  periods  in  the  past 
when  Alabama's  annual  heat  input 
decreased  significantly  for  the  last  year, 
as  compared  to  the  first  year,  of  a  multi- 
year  period.  For  example,  for  the  8-year 
period  1974-1982  (comparable  in  length 
to  the  period  1999-2007).  .Mabama's 
annual  heat  input  decreased  by  12%.''' 
Ozone  season  heat  input  decreased  17% 
over  the  same  period.  1974-1982.  Thus, 
the  fact  that  Alabama's  most  recent  heat 
input  exceeded  EPA's  2007  projection 


' '  hP.^  calculated  the  partial  State  heat  input 
budgets  for  large  EGl's  for  Alabama.  Georgia,  and 
Missouri  by  summing  the  heat  input  for  1996.  1995. 
and  1995  respectively  for  all  such  units  in  the  fine 
grid  counties  nf  the  particular  State  and  applying 
the  appropriate  growth  rate.  This  information  is  in 
Docket  Item  XV-C-29  and  is  consistent  with  the 
partial  State  NOx  emission  budgets  proposed  in  67 
Fed.  Reg.  8395.  8416,  Feb.  22.  2002. 

'••  EPA's  review  indicates  that  one  out  of  the  33 
eight-year  periods  from  1960-2000  had  a  deci^ase 
in  annual  heat  input  of  well  over  3.8%  (Docket  # 
.^1-96-56.  Item  #  XV-C-18.  at  1|.  while  three  out  of 
the  20  eight-year  periods  from  1970-1998  had  a 
decrease  in  ozone  season  heat  input,  with  a 
decrease  of  well  over  3.8"'l.  for  two  periods  (Docket 
#  A-96-56,  Item  «  XV-C-19.  at  1)  Since  these 
periods — although  a  minority — indicate  that  such 
decreases  can  occur,  EPA  believes  that  its 
methodology  should  not  be  considered 
unreasonable  based  on  the  recent  State  heal  input. 
Moreover,  while  these  long-terra  historical  data 
certainlv  show  the  potential  for  such  decreases,  the 
data  are  otherwise  of  limited  use  in  projecting 
future  heat  input.  As  explained  in  Section  V.D.6.  of 
this  notice,  the  elet:tricity  industry  has  been 
undergoing  deregulation  of  generation  and 
restructuring.  As  a  result,  trends  in  the  past,  as 
reflected  in  the  data,  may  not  continue  in  the 
future.  The  IPM  reflects  these  changes,  and  by  using 
the  IPM  in  developing  heat  input  growth  rales.  EPA 
has  taken  these  changes  into  account. 
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does  not  mean  that  the  projection  is 
unreasonable. 

Further,  while  the  commenter  did  not 
provide  the  data  to  support  its  claims 
about  Alabama's  economic  growth  or 
growth  in  gross  State  product.  EPA  used 
data  from  the  Bureau  of  Economic 
Analysis  to  evaluate  the  commenter's 
claims.  The  commenters  assumed,  but 
did  not  demonstrate,  that  growth  in 
gross  State  product  necessarily  results 
in  growth  in  heat  input.  In  fact,  data  for 
1996-1999  for  Alabama,  as  reflected  in 
Table  10  below,  shows  that  growth  in 
gross  State  product  does  not  necessarily 
result  in  growth  in  heat  input.  For 
example,  in  1997,  State  heat  input 
declined  0.2%  while  gross  State  product 
grew  3.4%.  In  1996,  while  Gross  State 
Product  grew  at  2.8%.  heat  input  grew 
at  a  much  slower  rate  of  0.2%.  EPA 
tested  the  correlation  of  heat  input 
growrth  rate  to  gross  State  product 
growth  rate  using  the  r-squared  test. 
which  is  described  above  in  section 
V.D.5  of  this  notice.  EPA  found  that  the 
two  sets  of  growth  rate  data  have  a  r- 
squared  value  of  0.12,  showing  very 
little  correlation  between  growth  in  heat 
input  and  growth  in  gross  State  product. 


Table  10.— Gross  Alabama  State 
Product  Growth  Rate  vs.  Heat 
Input  Growth  Rate  for  1996- 
1999 


BEA  Gross 

State 

Heat  input 

Year 

product 

growth  rate 

growth  rate 

(percent) 

(percent) 

1996 
1997 
1998 
1999 


2.8 
3.4 
2.9 
4.2 


0.2 

-0.2 

5.6 

5.2 


There  are  several  reasons  that  EPA 
believes  that  heat  input  growth  on  a 
State  level  does  not  correlate  with 
economic  growth.  First,  electricity 
demand  is  affected  by  many  variables. 
This  includes  not  only  economic 
growth,  but  also  other  factors  such  as 
weather  and  changes  in  efficiency  in  the 
use  of  electricity. 

Second,  as  discussed  above,  a  State's 
heat  input  does  not  necessarily  correlate 
with  the  State's  electricity  demand.  (See 
section  V.D.6  of  this  notice  discussing 
that  State  heat  input  can  decline  when 
State  electricity  use  increases.)  For 
instance,  in  the  case  of  Alabama,  the 
State  is  generally  a  net  exporter  of 
electricitv.  In  1999.  Alabama  EGUs 
generated  120.865,327  Mwh  of 
electricitv.  In  that  same  year,  only 


80,401,000  Mwh  of  electricity  were  sold 
in  Alabama.  Therefore,  in  order  to 
assess  whether  electricity  generation  or 
heat  input  in  Alabama  will  grow,  it  is 
necessary  to  consider  not  only 
electricity  demand  in  Alabama,  but  also 
electricity  demand  and  supply  in  the 
regional  market  for  electricity  outside  of 
Alabama.  The  commenter  did  not 
provide  any  information  on  future 
electricity  demand  and  supply  outside 
of  Alabama  and  how  they  might  affect 
future  generation  and  heat  input  in 
Alabama. 

The  lack  of  strong  correlation  between 
economic  grovrth  and  heat  input  is 
confirmed  by  historical  data  on 
electricity  demand  and  heat  input  in 
northern  Alabama.  Noting  that  the  NOx 
SIP  Call  now  covers  only  the  northern 
part  of  Alabama  (the  fine  grid  counties), 
the  commenter  presented  evidence 
suggesting  that  the  economy  and 
population  are  growing  faster  in  the 
northern  part  than  in  the  southern  part 
of  the  State.  The  commenter  suggested 
that  heat  input  will  therefore  grow  faster 
in  northern  Alabama  than  in  the  State 
as  a  whole.  EPA  reviewed  heat  input 
data  for  Alabama  and  found  that, 
despite  higher  grovrth  in  the  economy 
and  population  in  northern  Alabama, 
heat  input  has  actually  grown  faster  in 
the  southern  part  of  the  State.  The  data 
are  summarized  in  Table  11  below. 


Table  11.— Heat  Input  (mmBtu)  in  Alabama  for  1996-2001 


Fine  gnd 
counties 


Outside  fine 
grid  counties 


All  counties 


1995  

1996  

1997  

1998  

1999  

2000  

2001  

Avg  Annual  Growth  Rate  1996  to  2001 


279,392,756 
280,829,411 
277.733,999 
298,464,504 
318,056.030 
314,726,690 
284,528,783 
0.4 


70,666,448 
70,078,571 
72.594,373 
71.513,696 
71 ,308,431 
85,693.161 
107,136.907 
8.7 


350,059.204 
350,907.982 
350.328.372 
369,978.200 
389,364.461 
400,689,850 
391.665.690 
2.3 


Finally,  EPA  notes  that  the 
commenters'  claim  concerning  the  effect 
of  Alabama's  nuclear  generation  on  the 
State's  heat  input  growth  rate  appears  to 
be  overstated.  The  commenters  stated 
that  nuclear  generation  in  Alabama 
increased  during  1995-2000  and  is  not 
expected  to  continue  to  increase  and 
that  therefore  the  State's  heat  input  will 
increase  at  a  greater  rate  starting  in 
2001.  However,  while  Alabama's  ozone 
season  nuclear  generation  increased 
significantly  from  1995  to  1996 
(8,371,445  Mwh  to  13,161,369  Mwh 
during  the  ozone  season),  EP.-\  used 
1996  as  the  baseline  year  for 
determining  Alabama's  NG\  emission 
budget.  During  1996-2000.  nuclear 


generation  in  Alabama  grew  much  less 
than  during  1995-2000.  Nuclear 
generation  was  13.321,089  Mwh  in  the 
1999  ozone  season  and  13,578,728  Mwh 
in  the  2000  ozone  season.  Because  there 
was  only  limited  growth  in  nuclear 
generation  from  1996  to  2000,  there  is 
no  basis  for  commenters"  claim  of 
increased  heat  input  grow^th  in  the 
future  to  offset  limited  growth  from 
nuclear  units.  Furthermore,  the  Nuclear 
Regulatory  Commission  is  anticipating 
that  applications  will  be  submitted  to 
increase  the  generating  capacity  of  two 
nuclear  powered  units  at  the  Brown's 
Ferrv  Plant  bv  14%.  (Docket  #  A-96-56, 
Item'  #  XV-C-27.)  While  these 
applications  do  not  necessarily  mean 


that  nuclear  generation  will  increase, 
they  cast  doubt  on  the  commenters' 
assertion  that  nuclear  generation  will 
not  grow. 

For  the  above  reasons.  EPA  rejects  the 
commenters'  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  of  Alabama  are  unreasonable. 

b.  Georgia 

(i)  Comments 

Commenters  pointed  to  EPA's  data  as 
showing  that  Georgia's  ozone  season 
heat  input  increased  more  than  3.3% 
per  year  from  1995  to  2000,  as  compared 
with  EPA's  projected  increase  of  1.01% 
per  year  through  2007.  Further, 
commenters  noted  that  Georgia's  current 
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heat  input  exceeds  EPA's  2007  heat 
input  projections  and  so  the  State's  heat 
input  will  have  to  decrease  by  2007  in 
order  for  the  projection  to  be  correct. 
Commenters  cited  several  factors — i.e., 
rapid  population  growth,  projected 
grovx'th  in  peak  demand  for  electricity, 
and  rapid  growth  in  gross  State 
product — to  show  that  Georgia's  heat 
input  will  continue  to  grow  faster  than 
EPA  projected.  Commenters  also  stated 
that  the  NOx  SIP  Call  will  cover  only 
the  northern  part  of  Georgia  (the  fine 
grid  counties),  whose  population  is 
growing  faster  than  in  the  southern 
portion  of  the  State.  The  commenters 
suggested  that  the  heat  input  will 
therefore  grow  even  faster  for  the 
northern  part  of  Georgia. 

(ii)  Response 

EPA  notes  that  Georgia's  heat  input  in 
1998  (403,716.898  mmBtu)  and  2000 
(420,260.694  mmBtu)  exceeded  EPA's 


2007  heat  input  projection  (403.368.582 
mmBtu).  However,  in  both  cases,  heat 
input  fell  significantly  the  next  year  and 
was  below  EPA's  2007  projection. 
Georgia's  heat  input  fell  3.9%  between 
1998  and  1999  and  10.9%  between  2000 
and  2001.  In  2001.  the  State's  heat  input 
(374.355,956  mmBtu)  was  7.2%  below 
EPA's  2007  projection.  Further,  as 
discussed  above,  EPA  intends  to  include 
onlv  the  northern  portion  of  Georgia  in 
the'NOx  SIP  Call.  When  actual  heat 
input  for  northern  Georgia  for  2001  is 
compared  with  EPA's  recently  proposed 
2007  projection  for  northern  Georgia, 
actual  2001  heat  input  (360.162,148 
mmBtu)  is  8.2%  below  projected  heat 
input  (392.215,442  mmBtu). 

Moreover,  as  discussed  above, 
individual  State  heat  input  is  quite 
variable  and  can  decrease  significantly 
over  multi-year  periods.  In  the  past, 
Georgia's  annual  heat  input  has 
decreased  significantly  for  the  last  year. 


as  compared  to  the  first  year,  of  multi- 
year  periods  and.  for  example, 
decreased  by  17%  over  the  seven-year 
period  1985-1992  (comparable  in  length 
to  the  period  2000-2007)  ''  Ozone 
season  heat  input  decreased  9.9%  over 
the  same  period,  1985-1992, 

Furthermore,  as  discussed  above,  EPA 
does  not  believe  that  commenters  have 
shown  that  increases  in  parameters  such 
as  population,  economic  output,  or  peak 
electricity  demand  in  a  particular  State 
necessarily  mean  that  heat  input  will 
increase  in  thai  State,  In  fact.  EPA's 
analysis  of  the  heat  input  data  for  the 
northern  and  southern  portions  of 
Georgia  shows  that  recently  heat  input 
has  increased  more  in  the  southern  part 
of  the  State,  where,  according  to 
commenters  there  has  been  less  growth 
in  population,  than  in  the  northern  part 
of  the  State,  The  data  are  summarized  in 
Table  12  below. 


Table  12.— Heat  Input  (mmBtu)  in  Georgia  for  1995-2001 


Fine  grid 
counties 


Outside 
(me  gnd 
counties 


All  counties 


1995  

1996  

1997  

1998  

1999  

2000  

2001  

Avg  Annual  Growth  Rate  1995  to  2001 


347  093  311 
326  944.480 
342870  775 
390  888  493 
370.01 1938 
399,110  359 
360  162  148 
06 


9.870035 

9,032.533 

8  336  975 

12,828  405 

17,769  163 

21  150  335 

14  193  808 

62 


356  963  346 

335  977  013 
351 .207  750 
403  716  898 
387  781  101 
420,260694 
374.355  956 
08 


For  the  above  reasons,  EPA  rejects  the 
commenters'  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  of  Georgia  are  unreasonable. 

c.  Illinois 

(i)  Comments 

Commenters  were  concerned  that  EPA 
initially  proposed  to  establish  the 
Illinois  heat  input  growth  rate  at  34%, 
but  then  adopted  a  final  grov^th  rate  of 
8%.  Commenters  contended  that  the  8% 
grovrth  rate  does  not  reflect  a  realistic 
growth  projection  for  the  State,  in  light 
of  the  actual  heat  input  growth  in 
Illinois  during  1995-2000.  According  to 
the  commenters,  the  actual  heat  input 
growth  for  1995-2000  exceeded  EPA's 
projected  growth  rate,  and  by  1998 
Illinois'  heat  input  exceeded  EPA's  heat 
input  projection  for  2007.  Commenters 


■i'EP.A's  review  indicates  that  four  out  nf  the  .34 
seven- vear  period.';  frnm  1960-2000  had  a  decrease 
in  annual  heal  input,  with  a  decrea.se  of  over  4% 
for  three  periods  (Docket  »  .A-Qe-Sfi.  Item  «  .XV- 
C-18.  at  10),  while  two  out  of  the  21  seven-year 
periods  from  1970-1998  had  a  decrease  in  ozone 
season  heat  input,  with  one  of  those  decreases 
greatly  exceeding  4%  (Docket  #  A-96-56.  Item  » 


pointed  to  the  2000  ozone  season 
(described  as  a  relatively  mild  summer) 
when  heat  input  was  15%  higher  than 
the  1996  baseline.  Commenters 
suggested  that  total  grovs-th  from  1996  to 
2007  could  exceed  30%,  far  above  EPAs 
8%  estimate,  and  that  the  data  support 
a  growth  of  34%  and  certainly  no  lower 
than  22%.  Commenters  asserted  that  it 
is  also  not  likely  that  heat  input  in  the 
State  will  decline  below  2000  levels 
because  Illinois  has  approved  an 
additional  436.6  million  mmBtu/ozone 
season  in  generating  capacity  since  1999 
for  which  construction  has  been 
initiated,  with  an  additional  25.2 
million  mmBtu  pending. 

(ii)  Response 

With  regard  to  EPA's  revision  of 
Illinois'  annual  heat  input  grouch  rate 


XV-C-19.  at  10)  Since  these  periods — although  a 
minnritv — indicate  that  such  decreases  can  occur. 
EF.^  believes  thai  its  methodology  should  not  be 
considered  unreasonable  based  on  the  recent  State 
heat  input   Moreover,  while  these  long-term 
historical  data  certainlv  show  the  potential  for  such 
decreases,  the  data  are  otherwise  of  limited  use  in 
projecting  future  heal  input.  As  explained  in 


from  34%  to  8%.  EPA  explained  in  the 
NO  X  SIP  Call  that  the  .\gency  took 
comment  on  using  two  alternative 
electricity  demand  forecasts  to  develop 
the  State  NOx  emission  budgets  and  to 
perform  the  cost-effectiveness  analysis. 
One  alternative  was  a  1995  electricity 
demand  forecast,  modified  by  demand 
reductions  under  CCAP.  that  was  used 
in  an  IPM  run  (■1996  IPM  Base  Case 
forecast")  and  would  have  resulted  in 
certain  heat  input  growth  rates 
("corrected"  growth  rates),  including  a 
growth  rate  of  34%  for  Illinois.  The 
second  alternative  was  a  1997  electricity 
demand  forecast,  modified  by  demand 
reductions  under  CCAP,  that  was  used 
in  a  later  IPM  run  ("1998  IPM  Base  Case 
forecast")  and  resulted  in  another  set  of 
heat  input  growth  rates  ("revised  " 
growth  rates),  including  a  growth  rate  of 


Section  V'.D.6  of  this  notice,  the  electricity  industry 
has  been  undergoing  deregulation  of  generation  and 
restructuring,  .^s  a  result,  trends  in  the  past,  as 
reflected  in  the  data,  may  not  continue  in  the 
future.  The  IPM  reflects  these  changes,  and  by  using 
the  IPM  in  developing  heat  input  growth  rates.  EPA 
has  taken  these  changes  into  account. 
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8%  for  Illinois.  As  explained  in  the  NOx 
SIP  Call  {63  FR  57409).  EPA  used  the 
1998  IPM  Base  Case  forecast  (as  the  base 
case  run  described  in  section  V.B.I  of 
this  notice)  and  resulting  heat  input 
growth  rates  because  that  forecast 
reflected  assumptions  that  had  been 
revised  based  on  public  comment  and 
that  "lead  to  a  better  projection  of 
electricity  generation  nationally,  by 
region  and  by  State."  ^^ 

EPA  notes  that  Illinois'  heat  input  in 
1998  (450.929.580  mmBtu)  exceeded 
EPA's  2007  heat  input  projections 
(409.351.519  mmBtu).  by  10.2%  and  has 
continued  to  exceed  that  projection. 
However,  the  State's  heat  input  peaked 
in  1998  and  has  remained  below  the 
1998  level  since  then.  By  2001,  Illinois' 


heat  input  (434,282.881  mmBtu) 
declined  by  3.7%  from  the  1998  level 
and  was  6.1%  higher  than  EPA's  2007 
projection.  As  discussed  above, 
individual  State  heat  input  is  quite 
variable  and  can  decrease  significantly 
over  multi-year  periods.  In  the  past, 
Illinois'  annual  heat  input  has  decreased 
significantly  for  the  last  year,  as 
compared  to  the  first  year,  of  multi-year 
periods  and.  for  example,  decreased 
31%  over  the  9-year  period  1981-1990 
(comparable  in  length  to  the  1998-2007 
period).  J^  Ozone  season  heat  input 
decreased  25.8%  over  the  same  period. 
1981-1990.  Thus,  the  fact  that  Illinois' 
recent  heat  input  exceeded  EPA's  2007 
projection  does  not  mean  that  the 
projection  is  unreasonable. 


Illinois'  decreases  in  heat  input  over 
the  last  few  years  may  be  partly 
attributed  to  an  increase  in  nuclear 
generation  in  Illinois  since  1998.  as 
shown  in  Table  13.  In  both  1997  and 

1998,  five  nuclear  units  representing 
over  5000  MW  of  capacity  (nearly  14% 
of  the  total  installed  capacity  in  Illinois) 
were  offline.  This  resulted  in 
significantly  less  generatiori  from 
nuclear  units.  It  appears  that  at  least 
some  of  the  generation  was  made  up  by 
additional  fossil-fired  generation.  In 

1999.  when  three  of  the  nuclear  units 
returned  online,  heat  input  declined. 
During  this  period,  electricity  demand 
in  Illinois  increased. 


Table  13.— Heat  Input,  Nuclear  Generation,  and  Electricity  Sales  in  Illinois  for  1995-2001 


Year 


1995 
1996 
1997 
1998 
1999 
2000 
2001 


Heat  Input 
(mmBtu) 


347,985.300 
379,029,184 
406.127,886 
450,929,580 
418.420,171 
436,052,570 
434,282,881 


Nuclear 

generation 

(Mwh) 


35,410,101 
29,038,573 
23,038,672 
25,331,514 
37,004.253 
38.287,858 
38,590,400 


Electricity 
sales 
(Mwti) 


55,960,000 
53,348,000 
53,357,000 
58,665,000 
60,470,000 
59,834,000 
60,310,000 


The  commenters  did  not  provide  any 
information  on  future  nuclear 
generation  in  Illinois  and  how  that 
might  affect  future  generation  amd  heat 
input  in  the  State.  However,  the  Nuclear 
Regulatory  Commission  recently 
approved  significant  expansions  in 
generating  capacity  for  several  nuclear 
units  in  Illinois  (i.e..  a  17%  expansion 
to  about  912  MW  each  for  Dresden  2 
and  3  and  a  17.8%  expansion  to  about 
912  MW  each  for  Quad  Cities  1  and  2) 
The  upgrades  are  scheduled  for 
completion  during  outages  in  2002  and 
2003.  (Docket  A-96-56,  Item  #  XV-C- 
07,  "NRC  Approves  Power  Uprates  for 
Dresden  2.  3  and  Quad  Cities  1,2," 
Nuclear  Regulatory  Commission  Press 
Release,  December  26,  2001.)  Once  the 
capital  investment  is  made  in  expanding 
nuclear  capacity,  nuclear  generation  has 


"EPA  stated  that  the  improvements  in  the  1998 
IPM  Base  Case  forecast  included  "using  the  most 
recent  NERC  estimate  for  regional  electricity 
demand:  the  latest  available  EIA  and  NERC 
generation  unit  data;  updated  fuel  forecasts; 
updated  assumptions  on  nuclear,  hydro-electric  and 
import  assumptions  (with  special  attention  to 
differences  in  summer  use);  and  an  increase  in  the 
level  of  detail  in  the  model  to  more  accurately 
capture  the  transmission  constraints  that  exist  for 
moving  power  between  various  regions  of  the 
country."  Id.  In  addition,  the  forecast  included 
updated  assumptions  "on  the  size  and  operation  of 
all  electricity  generation  units  of  utilities  and 
independent  power  producers  (with  special 


relatively  low  operating  costs.  ^^  As  a 
result,  nuclear  generation  in  Illinois 
may  well  increase  in  the  next  2  years 
and  therefore  may  be  one  factor  tending 
to  reduce  heat  input  for  the  State. 

Another  factor  that  may  have  been  a 
partial  cause  of  increased  heat  input  in 
Illinois  and  that  may  change  in  the 
futiire  is  Illinois'  recently  increased 
exports  of  electricity  to  other  States.  In 
1994.  Illinois  was  exporting  14%  of  its 
electricity;  by  1999  that  number  had 
reached  19%.  Heat  input  increased 
along  with  this  increase  in  export  of 
electricity.  Whether  this  level  of  exports 
will  continue  will  depend  on  electricity 
supply  and  demand  in  the  regional 
electricity  market.  For  example, 
increases  in  generation  in  neighboring 
States  may  lead  to  less  of  an  export 
market  and  therefore  a  decrease  in  heat 


attention  to  cogenerators) "  and  "planning  reserve 
margins  and  the  costs  of  building  new  generation 
capacity."  Id. 

3'  EPA's  review  indicates  that  13  out  of  the  32 
nine-year  periods  from  1960-2000  had  a  decrease 
in  annual  heat  input,  with  a  decrease  of  more  than 
10.2%  in  eight  of  those  periods  (Docket  #A-96-56. 
Item  #XV-C;-18.  at  13).  while  11  of  the  19  nine-year 
periods  from  1970-1998  had  a  decrease  in  ozone 
season  heat  input,  with  a  decrease  of  more  than 
10.2%  in  eight  of  those  periods.  (Docket  #A-96-56. 
Item  wXV-C-19.  at  13)  Since  these  periods— 
although  a  minority — indicate  that  such  decreases 
can  occur.  EPA  believes  that  its  methodology 
should  not  be  considered  unreasonable  based  on 


input.  The  commenters  did  not  provide 
any  information  on  future  electricity 
demand  and  supply  outside  of  Illinois 
or  how  they  might  affect  future 
generation  amd  heat  input  in  Illinois. 

Finally,  the  commenters  pointed  to 
approval  or  construction  of  new  units  in 
Illinois  as  showing  that  Illinois  heat 
input  will  continue  to  grow  through 
2007.  However,  as  discussed  above, 
approval  or  construction  of  new  units  is 
not  a  definitive  indicator  of  increased 
heat  input  in  the  future. 

For  the  reasons  above,  EPA  rejects  the 
commenters'  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  for  Illinois  are  imreasonable. 


the  recent  State  heat  input.  Moreover,  while  these 
long-term  historical  data  certainly  show  the 
potential  for  such  decreases,  the  data  are  otherwise 
of  limited  use  in  projecting  future  heat  input.  As 
explained  in  Section  V.D.6.  of  this  notice,  the 
electricity  industry  has  been  undergoing 
deregulation  of  generation  and  restructuring.  As  a 
result,  trends  in  the  past,  as  reflected  in  the  data, 
may  not  continue  in  the  future.  The  IPM  reflects 
these  changes,  and  by  using  the  IPM  in  developing 
heat  input  grovrth  rates.  EPA  has  taken  these 
changes  into  account. 

"  This  contrasts  with  fossil  fuel-fired  units, 
whose  operating  costs  are  higher  because  of  the  cost 
of  fossil  fuel. 
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d.  Michigan 
(i)  Comments 

Commenters  stated  that  Michigan's 
heat  input  in  1998  exceeded  EPA's  2007 
heat  input  projection.  Commenters  also 
stated  that  the  Michigan  Public  Service 
Commission  estimates  Michigan's 
growth  in  electricity  demand  to  be  twice 
the  amount  that  EPA  "presumed  in  its 
calculations"  for  the  N0\  SIP  Call  and 
Section  126  Rule  and  that  there  is  no 
basis  for  the  "presumed"  negative 
growth  in  energy  demand  for  Michigan. 
Further,  commenters  pointed  to  weather 
as  the  major  reason  for  year-to-year 
variability  in  Michigan's  heat  input. 
Noting  the  hot  temperatures  in  1995, 
1998,  and  1999  and  the  cool 
temperatures  in  1996,  1997,  and  2000, 
they  stated  that  weather  was  the 
primar\'  cause  of  the  dramatic  increase 
in  heat  input  in  1998  and  the  decline  in 
2000.  The  commenters  compared  the 
years  with  similar  summer  weather 
patterns  to  find  an  ozone  season  growth 
rate  of  2.0%  or  2.1%  per  year,  which  is 
much  higher  than  EPA's  1.1%  projected 
annual  growth  rate.  Commenters  also 
pointed  to  operational  problems  at  the 
fossil-fuel  fired  Monroe  Plant  as 
contributing  to  the  lower  State  heat 
input  in  2000.  Finally,  commenters 
suggested  that  the  modeling  of  unit 
dispatch  in  the  IPM  does  not  accurately 
reflect  unit  dispatching  in  Michigan 
because  the  IPM  dispatches  on  a 
national  basis. 

(ii)  Response 

EPA  notes  that  Michigan's  heat  input 
has  never  actually  exceeded  EPA's  2007 
heat  input  projection.  In  1998, 
Michigan's  heat  input  (408.239,157 
mmBtu)  came  close  to  (i.e..  0.4%  below) 
EPA's  2007  projection  (410.058,589 
mmBtu).  Since  1998.  Michigan's  heat 
input  has  declined  each  year. 
Michigan's  2001  heat  input 
(374.318,406  mmBtu)  was  8.7%  below 
EPA's  2007  projection.  Moreover,  as 
discussed  above,  individual  State  heat 
input  is  quite  variable  and  can  decrease 
significantly  over  multi-year  periods.  In 
the  past,  Michigan's  annual  heat  input 
has  decreased  significantly  for  the  last 
year,  as  compared  to  the  first  year,  of 
multi-year  periods  and,  for  example, 
decreased  by  10.9%  over  the  9-year 
period  1973-1982  (comparable  in  length 
to  the  1998-2007  period).  *"  Ozone 


'^EP.'W'i  review  indicates  that  eight  out  of  the  32 
nine-year  periods  from  1960-2000  had  a  decrease, 
or  an  increase  of  no  more  than  0.4%,  in  annual  heat 
input  (Docket  #  .A-96-56.  Item  »  XV-C-18.  at  28). 
while  2  of  the  19  nine-year  periods  from  1970-1998 
had  a  decrease,  or  an  increase  of  no  more  than 
0.4%.  in  ozone  season  heat  input.  (Docket  «  .^-96- 
56,  Item  #  XV-C-19,  at  28).  Since  these  periods— 


season  heat  input  decreased  13.4%  over 
the  same  period,  1973-1982. 

EPA  believes  that  Michigan's  decline 
in  heat  input  in  the  last  few  years  may 
be  at  least  partly  attributable  to 
resolution  of  operational  problems  at 
the  Cook  Nuclear  facility,  as  reflected  in 
Table  14  below.-"'  The  spike  in 
Michigan's  heat  input  in  1998  coincides 
with  the  outage  of  two  nuclear  units  at 
the  Cook  Nuclear  Plant  in  Michigan. 
These  two  units  are  capable  of 
generating  a  total  of  2285  MW.  which 
represents  over  9%  of  the  capacity  in 
Michigan.  Cook  Unit  2  did  not  return  to 
sen'ice  until  the  middle  of  the  2000 
ozone  season,  and  Cook  Unit  1  did  not 
return  to  ser\'ice  until  after  the  2000 
ozone  season,  These  outages  resulted  in 
significantly  less  generation  from 
nuclear  plants  and  coincided  with 
significantly  more  fossil  fuel  generation 
and  heat  input  in  1998  and  1999.  As  the 
nuclear  units  came  back  into  service 
and  increased  their  generation,  fossil 
fuel  generation  and  heat  input  in 
Michigan  declined.  Under  these 
circumstances,  the  fact  that  Michigan's 
1998  heat  input  came  close  to  EPA's 
2007  projection  does  not  demonstrate 
that  EPA's  projection  is  unreasonable 

Table  14,— Nuclear  Generation 
vs.  Total  utility  Generation  for 
Michigan  in  1995-2001 


Year 


Ozone  Season 

nuclear 

generation 

(Mwh) 


Total 

Utility 

Ozone  Season 

Generation"^ 

(Mwh) 


1995 
1996 


8.779,412 
12,708.112 


38.175,367 
41  024  588 


.ilthough  a  minority — indicate  that  such  decreases 
and  small  increases  can  occur,  EP.^  believes  that  its 
methodology  should  not  be  considered 
unreasonable  based  on  the  recent  State  heat  input. 
Moreover,  while  these  long-term  historical  data 
certainly  show  the  potential  for  such  decreases  and 
small  decreases,  the  data  are  other^vise  of  limited 
use  in  projecting  future  heat  input.  As  explained  in 
Secnion  \'.D.6.  of  this  notice,  the  electricity  industr\ 
has  been  under^^oing  deregulation  of  generation  and 
restnirtiinng.  Ai  a  result,  trends  in  the  past,  as 
reflected  in  the  data,  may  not  continue  in  the 
future  The  1PM  reflects  these  changes,  and  by  using 
the  IPM  In  developing  heat  input  growth  rates.  EP.\ 
has-  taken  these  changes  into  account. 

■"'It  has  been  suggested  that  Cook  nuclear 
generation  has  been  taken  up  by  out-of-state 
affiliates  of  (look  and  therefore  that  Cook's 
operational  problems  h.ive  not  affected  fossil-fired 
generation  in  Michigan  However.  EP.^  has  not 
received  specific;  Information  purporting  to 
demonstrate  this  pattern.  Indeed,  the  Michigan 
Public:  llility  Commission  has  highlighted  that  the 
resumption  of  normal  operations  by  the  Cook 
Nuclear  fac  ilitv  increases  both  available  generation 
and  the  ability  to  import  power,  which  suggests  lh.tt 
Cook  and  fossil-fired  Michigan  generators  are 
interrelated  Summer  2001.  Energy  Appraisal. 
Michigan  Public  Itility  Commission,  http:// 
www.cis.state.mi.us  mpsc/reports/energy/ 
01  summer,  electric.htm. 


Table  14.— Nuclear  Generation 
vs.  Total  Utility  Generation  for 
Michigan  in  1995-2001— Contin- 
ued 


Year 


1997 
1998 
1999 
2000' 
2001 


Ozone  Season 

nuclear 

generation 

(Mwh) 


Total 

Utility 

Ozone  Season 

Generation*'' 

(Mwh) 


12,804,255 
4.923916 
6.472871 
8  195  891 

10.456  684 


40.660  688 

36  618  364 
38.679  849 
39  550  421 
40,844,263 


"  EIA  provided  generation  data  lor  this  en- 
tire period  only  tor  large  utility  units  In  the 
State  o1  Michigan  non-utility  units  make  up 
about  12°c  ot  the  generation  capacity 

With  regard  to  the  comment  that 
EPA's  heat  input  projections  are  not 
consistent  with  the  Michigan  Public 
Utility  Commission's  electricity  demand 
projections,  EPA  notes  that  electricity 
demand  and  heat  input  are  not 
necessarily  correlated.  (See  section 
V'.D.e  of  this  notice.)  For  example,  from 
1988  to  1993,  Michigan's  electricity 
sales  grew  6.1%  at  the  same  time  that 
the  State's  heat  input  dropped  8%. 

Several  comments  suggest  that 
Michigan's  2000  heat  input  was  not 
representative  because  2000  was  a  cool 
summer  and  that  the  States  heat  input 
therefore  should  be  disregarded  in 
considering  the  reasonableness  of  EPA's 
2007  heat  input  projection  The 
commenters  seem  to  suggest  that  the 
fact  that  the  summer  was  relatively  cool 
meant  that  electricity  demand,  and  so 
heat  input,  were  lower  in  Michigan  in 
2000.  However.  EPA  notes  that 
Michigan's  electricity  demand  in  1998 
was  44,451,681  Mwli  and  ha.s  been 
higher  every  year  since  1998.  In  other 
words,  even  though  electricity  demand 
has  grown  since  1998.  heat  input  has 
not.  As  for  the  comment  that  operational 
problems  at  the  Monroe  Power  Plant 
reduced  Michigan's  heat  input  in  2000. 
EPA  notes  that  Michigan's  heat  input  in 
2001  continued  to  decrease  from  2000, 
even  though  there  was  much  less  of  a 
decrease  in  heat  input  from  the  Monroe 
Power  Plant  from  2000  to  2001. 
Furthermore,  EPA  believes  that  heat 
input  should  not  be  e\aluated  on  a 
plant-by-plant  basis,  because  declines  in 
heat  input  for  one  plant  may  well  be 
accompanied  by  increases  in  heat  input 
for  another  plant  For  instance,  while 
the  Monroe  Power  Plant  had  lower  heat 
input  in  2000  than  it  had  in  previous 
years,  heat  input  from  the  David  E  Karn 
Plant  in  Michigan  was  significantly 
higher  in  2000  than  in  previous  years, 
and  the  amounts  of  the  decrease  in 
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Monroe  heat  input  and  the  increase  in 
Kam  heat  input  were  about  the  same. 

Finally,  EPA  disagrees  with  the 
comment  that  the  modeling  of  unit 
dispatch  in  the  IPM  is  inaccurate  for 
Michigan  because  the  IPM  models  the 
entire  U.S.  The  IPM  divided  the  U.S. 
into  multiple  subregions  (including  a 
subregion  comprising  most  of 
Michigan).  This  allows  the  model  to 
reflect  both  local  dispatch  patterns  and 
the  interstate  nature  of  the  electric  grid. 

For  the  reasons  above,  EPA  rejects  the 
commenters'  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  of  Michigan  are 
unreasonable. 


e.  Missouri 
(i)  Comments 

A  commenter  noted  that  Missouri's 
average  actual  heat  input  grovsrth  rate  for 
1995-2000  exceeded  EPA's  heat  input 
growth  rate  by  about  three  times.  The 
commenter  also  noted  that  Missouri's 
heat  input  in  1998  exceeded  EPA's  2007 
heat  input  projection  for  the  State. 

(ii)  Response 

EPA  notes  that  Missouri's  1999  heat 
input  (335,273,139  mmBtu)  exceeded 
EPA's  2007  heat  input  projection 
(309,316,824  mmBtu)by  8.4%.  Since 
1999.  Missouri's  heat  input  declined  to 
332,332,587  mmBtu  in  2000  and 
329,668,165  mmBtu  in  2001,  but 
continued  to  exceed  EPA's  projection. 


Missouri's  2001  heat  input  exceeded 
EPA's  2007  projection  by  6.2%.  The 
heat  input  decline  occurred  even 
though,  during  this  time,  electricity 
demand  in  Missouri  increased  from 
31,704,000  Mwh  in  1999  to  33,519,000 
Mwh  in  2000  and  32,539,000  Mwh  in 
2001,  Further,  as  discussed  above,  EPA 
intends  to  include  only  the  eastern 
portion  (the  fine  grid  counties)  of 
Missouri  in  the  NOx  SIP  Call.  When 
actual  heat  input  for  eastern  Missouri 
for  2001  is  compared  with  EPA's 
recently  proposed  2007  projection  for 
eastern  Missouri,  the  difference  between 
the  actual  2001  heat  input  (184,541.335 
mmBtu)  and  the  projected  2007  heat 
input  (178,431,621  mmBtu)  narrows  to 
3.4%. 


Table  15.— Heat  Input  (mmBtu)  in  Missouri  for  1995-2001 


1995  

1996  

1997  

1998 

1999  

2000  

2001  

Avg  Annual  Growth  Rate  1995  to  2001 


Fine  grid 
counties 


163,698,735 
159,770,676 
176,843,306 
190,237.705 
200,802,706 
196,392,883 
184,541,335 
2.0 


Outside 
fine  grid 
counties 


All  counties 


120,078,167 
116,268,060 
121,262,736 
124,494,173 
134,470,433 
135,939,703 
145,126,830 
3.2 


283,776,902 
276,038,736 
298,106,042 
314,731,878 
335,273,139 
332,332,587 
329,668,165 
2.5 


Moreover,  as  discussed  above, 
individual  State  heat  input  is  quite 
variable,  is  not  necessarily  correlated 
with  electricity  demand  in  the  State, 
and  can  decrease  significantly  over 
multi-year  periods.  In  the  past, 
Missouri's  annual  heat  input  has 
decreased  significantly  for  the  last  year, 
as  compared  to  the  first  year,  of  multi- 
year  periods  and.  for  example, 
decreased  11%  over  the  8-year  period 
1984-1992  (comparable  in  length  to  the 
2000-2007  period). '•2  Ozone  season  heat 


♦2  EPA's  review  indicates  that  six  out  of  the  33 
eight-year  periods  from  1960-2000  had  a  decrease 
in  annual  heat  input,  with  a  decrease  of  8.4%  or 
more  in  one  of  these  periods  (Docket  #  A-96-56. 
Item  »  XV-C-18.  at  31).  while  two  out  of  the  20 
eight-year  periods  from  1970-1998  had  a  decrease 
in  ozone  season  heat  input,  with  a  decrease  of  8.4% 
or  more  in  one  of  these  periods  (Docket  #  A-96- 
56,  Item  »  XV-C-19.  at  31).  Since  these  periods— 
although  a  minority — indicate  that  such  decreases 
can  occur.  EPA  believes  that  its  methodology 
should  not  be  considered  unreasonable  based  on 
the  recent  State  heat  input.  Moreover,  while  these 
long-term  historical  data  certainly  show  the 
potential  for  such  decreases,  the  data  are  otherwise 
of  limited  use  in  projecting  future  heat  input.  As 
explained  in  Section  V.D.6.  of  this  notice,  the 
electricity  industry  has  been  undergoing 
deregulation  of  generation  and  restructuring  .As  a 
result,  trends  in  the  past,  as  reflected  in  the  data, 
may  not  continue  in  the  future.  The  IPM  reflects 
these  changes,  and  by  using  the  IPM  in  developing 
heat  input  growth  rates.  EP.\  has  taken  these 
changes  into  account. 


input  decreased  9.1%  over  the  same 
period,  1984-1992.  Thus,  the  fact  that 
Missouri's  most  recent  heat  input 
exceeded  EPA's  2007  projection  does 
not  mean  that  the  projection  is 
unreasonable. 

For  the  reasons  above,  EPA  rejects  the 
commenter's  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  of  Missouri  are  unreasonable. 

/.  Virginia 

(i)  Comments 

Commenters  asserted  that  there  are 
various  data  omissions  and  errors  in  the 
heat  input  data  for  baseline  year  (1995) 
and  for  subsequent  years  through  1999 
for  Virginia,  particularly  as  applied  to 
independent  power  producers. 
According  to  cotrunenters,  the  lack  of 
he^t  input  data  for  several  of  these 
facilities  resulted  in  understated 
baseline  heat  input  and,  in  the  Section 
126  Rule,  in  understated  allowance 
allocations  for  certain  units,  whose 
allocations  were  based  on  1995-1998 
heat  input.  Commenters  requested  that 
EPA  correct  the  allowance  allocations  in 
the  Section  126  Rule.  Commenters  also 
stated  that  there  has  been  a  substantid 
increase  in  Virginia's  heat  input 
between  1995  and  2000  and  that  the 
State's  heat  input  in  1997  and  1998  vras 


within  7%  of  EPA's  2007  heat  input 
projections  and  within  1.3%  in  1999. 
Commenters  predicted  that  the  State's 
2007  heat  input  level  will  be 
319.087,054  mmBtu,  for  existing  units 
based  on  the  "historical  trend"  of  heat 
input,  and  395,216,765  nunBtu,  based 
on  "power  generation  output,"  as 
compared  to  EPA's  projection  of 
228,699,872  mmBtu.  Commenters  also 
were  concerned  that  EPA 
underestimated  Virginia's  new 
generation  capacity.  Virginia  has  12.000 
MW  of  potential  new  capacity  at  various 
stages  of  the  permitting  process. 
According  to  the  commenters.  EPA's 
estimate  of  new  generation  capacity  is 
underestimated  by  over  3,000  MW,  and 
the  5%  set  aside  in  the  State's  ECU  NOx 
emission  budget  under  the  Section  126 
Rule  is  inadequate  to  accommodate 
projected  new  capacity. 

(ii)  Response 

EPA  notes  that  its  2007  heat  input 
projection  for  Virginia  (227,875,597 
mmBtu)  has  not  been  exceeded,  though 
Virginia's  1999  heat  input  (225,665,092 
mmBtu)  was  close  to  (i.e..  1%  below) 
the  2007  projection.  Since  1999, 
Virginia's  heat  input  has  declined,  and 
in  2001  the  State's  heat  input 
(213,583,835  mmBtu)  fell  to  6.3%  below 
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EPA's  2007  projection.  Moreover,  as 
discussed  above,  individual  State  heat 
input  is  quite  variable  and  can  decrease 
significantly  over  multi-year  periods.  In 
the  past.  Virginia's  annual  heat  input 
has  decreased  significantly  for  the  last 
year,  as  compared  to  the  first  year,  of 
multi-year  periods  and.  for  example, 
decreased  38%  over  the  6-year  period 
1977-1983  (comparable  in  length  to  the 
2001-2007  period).-"  Ozone  season  heat 
input  decreased  bv  23.9%  over  1978 
and  1984.-'-' 

Further,  as  discussed  above,  because 
heat  input  is  quite  variable.  EPA 
believes  that  it  is  inappropriate  to 
project  long-term  heat  input  gro\\'th  to 
2007  based  on  a  short-term  trend  like 
Virginia's  heat  input  growth  for  1995- 
2000.  With  regard  to  comments 
concerning  the  new  generation  capacity 
that  is  at  various  stages  of  permitting  in 
Virginia,  projected  new  units  do  not 
necessarily  result,  as  discussed  above, 
in  increased  State  heat  input. 

For  the  reasons  above.  EPA  rejects  the 
commenters'  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  of  Virginia  are  unreasonable. 

EPA  notes  that  the  comments  on 
Virginia's  1996  baseline  heat  input  and 
on  unit-specific  allowances  allocations 
and  the  size  of  the  set-aside  for  new 
units  under  the  Section  126  Rule  are 
outside  the  scope  of  the  remand  and 
today's  notice.  The  Court  remanded 
EPA's  heat  input  growth  rates  and  2007 
heat  input  projections  and  did  not 
address  or  remand  any  issues 
concerning  the  data  used  to  calculate 
State's  1995  or  1996  baseline  heat  input. 
In  addition,  the  Court  did  not  remand 
any  issues  concerning  the  determination 
of  individual  units'  allowance 
allocations  or  the  size  of  the  set-aside 
for  new  units.  Consistent  with  the 
Court's  remand,  EPA  explained  in  the 


■•■'EPA's  review  indicates  that  ten  out  of  the  32 
nine-year  periods  from  1960-2000  had  a  decrease, 
or  an  increase  of  no  more  than  l"ti.  in  annual  heat 
input  (Docket  «  .^-96-56,  Item  #  XV-C-IH.  at  .58). 
while  7  of  the  19  nine->par  periods  from  1970-1998 
had  a  decrease,  or  an  increase  of  no  more  than  1".. 
in  ozone  season  heat  input  (Docket  «  .A-96-56.  Item 
#  ,XV-C-19.  at  58),  Since  these  periods— although 
a  minority — indicate  that  such  decreases  and  small 
increases  can  occur.  EP.A  believes  that  its 
methodology  should  not  bo  considered 
unreasonable  based  on  the  recent  State  heat  input. 
Moreover,  while  these  long-term  historical  data 
certainlv  show  the  potential  for  such  decreases  and 
small  increases,  the  data  are  otherwise  of  limited 
use  in  projecting  future  heat  input.  .-Xs  explained  in 
.Section  \'.D.b  of  this  notice,  the  electricity  industrv 
has  been  undergoing  deregulation  of  generation  and 
restructuring,  .^s  a  result,  trends  in  the  past,  as 
reflected  in  the  data,  may  not  continue  in  the 
future.  The  IPM  reflects  these  changes,  and  by  using 
the  IPM  in  developing  heat  input  growth  rates.  EP.A 
has  taken  these  changes  into  account. 

■"••Monthlv  data  was  not  available  for  the  year 
1983.  so  a  comparison  of  the  period  between  1977 
and  1983  cannot  be  made. 


August  3.  2001  NODA  that  EPA  was  not 
seeking  comments  on  the  data  used  to 
calculate  1995  or  1996  baseline  heat 
input  or  on  allowance  allocations.  (66 
FR.  40616).  EPA  is  therefore  not 
addressing  today  the  comments  on 
Virginia's  1996  baseline  heat  input, 
unit-specific  allowance  allocations,  and 
the  set-aside  for  new  units.-*"'  However, 
data  for  subsequent  years  were  not  used 
in  calculating  Virginia's  1996  baseline 
heat  input.  EPA  has  incorporated  the 
commenters'  data  corrections  for  1997- 
1999  for  purposes  of  the  Agency's 
review  of  Virginia's  heat  input  growth 
rates. ^'^ 

g.  West  Virginia 

(i)  Comments 

Commenters  argued  that  EPA's 
growth  factor  for  West  Virginia  is 
inaccurate,  technically  unjustifiable, 
and  significantly  lower  than  the  growth 
rates  assigned  to  neighboring  States. 
Commenters  pointed  to  the  discrepancy 
between  actual  heat  input  grou-th 
during  1995-2000  in  West  Virginia 
(1.84%  a  year)  to  EPA's  heat  input 
growth  rate  of  0.25%  a  year.  According 
to  commenters.  extrapolating  the  1.84% 
growth  rate  to  2007  would  result  in  a 
32.3%  increase  in  heat  input  compared 
to  EPA's  projected  3%  increase. 
Commenters  also  noted  that  West 
Virginia's  actual  average  heat  input  for 
1998-2000  exceeds  EPA's  2007  heat 
input  projection  by  8%.  Commenters 
asserted  that  in  order  for  EPA's 
projections  to  be  reasonably  accurate. 
VVest  Virginia's  heat  input  will  have  to 
decrease  as  much  as  6%  over  the  next 
6  years. 

Further,  commenters  described  West 
Virginia  as  an  electricity  exporter  and 
argued  that  the  State  can  be  expected  to 
have  heat  input  increases  commensurate 
with  rising  national  electricity  demand. 
Commenters  pointed  to  the  actual 
1.84%  increase  in  ozone  season  heat 
input  from  1995-2000.  which  they 
argued  is  comparable  to  the  projected 
1.8%  increase  in  electricity  demand 
over  the  next  20  years  in  the  National 
Energy  Policy. 


■* '  EPA  notes  that  it  previously  solicited 
corrections  to  baseline  heat  input  data  and 
responded  to  requested  corrections  through  the 
Technical  .Amendments  in  1999  and  2000.  EPA  also 
notes  that,  based  on  the  data  provided  by 
commenters.  the  requested  changes  to  1996  heat 
input  would  have  very  little  impact  on  Virginias 
EGf  \CJ\  emission  budget.  Virginia's  1996  baseline 
heat  input  (which  was  used  to  develop  the  budget) 
would  increase  by  131  tons.  and.  with  the 
application  of  EP.A's  growth  factor  of  1,32  for 
Virginia,  the  State's  EGl'  \()x  emission  budget 
would  increase  bv  173  tons  or  1%. 

•»''  EP.A  similarly  incorporated  other  specific  data 
corrections  requested  by  commenters  for  other 
Stetes  for  1997  or  later. 


The  commenters  claimed  that  the 
unreasonableness  of  EPA  s  methodology 
is  further  demonstrated  by  comparing 
West  Virginia's  heat  input  relative  to  the 
total  heat  input  for  the  N'Ox  SIP  Call 
region.  With  EPA's  heat  input  growth 
rates  and  2007  heat  input  projections, 
the  State  was  allotted  only  5%  of  the 
regional  heat  input,  but  use  of  the  2001 
and  2010  IPM  heat  input  projections 
show  West  Virginia  with  6.9%  and 
6.4%  respectively  of  regional  heat  input. 
In  addition,  commenters  noted  that  the 
1PM  run  for  2007  projects  heat  input  for 
West  X'irginia  that  exceeds  EPA's  2007 
heat  input  projection  for  the  State. 

Commenters  stated  that  year-to-year 
variation  in  heat  input  did  not  explain 
the  difference  between  West  \'irginia's 
current  heat  input  and  EPA's  2007  heat 
input  projection,  which  is  lower. 
Commenters  asserted  that  West  \'irginia 
has  lower  year-to-year  variability  in  heat 
input  than  sunounding  States. 

Finally,  commenters  contended  that 
EPA's  heat  input  growth  rates  fail  to 
account  sufficiently  for  new  ECU  units 
in  the  State.  According  to  the 
commenters.  while  eight  new  EGUs 
with  a  combined  generating  capacitv  of 
5.833  MW  have  been  planned  and 
committed  for  construction.  EPA 
projected  1.049  MW  of  new  natural  gas 
fired  units  to  West  Virginia  through 
2010. 

(ii)  Response 

EPA  notes  that  West  Virginia's  heat 
input  exceeded  EPAs  2007  heat  input 
projection  (358.117.926  mmBtu) 
beginning  in  1997  when  it  exceeded 
EPA's  2007  proiection  by  1.9%.  The 
States  heat  input  peaked  in  1999 
(391.592.231  mmBtu).  exceeding  EPA's 
2007  projection  by  9,3%.  Since  1999. 
West  Virginias  heat  input  declined  by 
8%  over  the  next  2  years,  and  the  2001 
heat  input  (360.185'l54  mmBtu) 
exceeded  EPA's  2007  projection  by  onlv 
0.6%.  Moreover,  as  discussed  above, 
individual  State  heat  input  is  quite 
variable  and  can  decrease  significantly 
over  multi-year  periods.  In  the  past. 
West  Virginia's  annual  heat  input  has 
decreased  significantly  for  the  last  year, 
as  compared  to  the  first  year,  of  multi- 
vear  periods  and.  for  example, 
decreased  5.5%  over  the  10-year  period 
1981-1991  (comparable  in  length  to  the 
1997-2007  period)  and  decreased  10.9% 
over  the  8-year  period  1983-1991 
(comparable  in  length  to  the  1999-2001 
period)  ■•'  and  13%  over  1984-1992. 


■""EP.A  s  review  indicates  that  two  out  ol  the  31 
ten-year  periods  from  1960-2000  had  a  decrease  in 
annual  heat  input,  with  the  largest  decrease  being 
5.5%  (Docket  «  A-9&-56.  Item  »  XV-C-18.  at  61). 
while  four  out  of  the  18  ten-years  periods  from 

continued 
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Ozone  season  heat  input  decreased 
9.1%  over  1982-1992.^8  Thus,  the  fact 
that  West  Virginia's  heat  input  has 
recently  exceeded  EPA's  2007  heat 
input  projection  does  not  mean  that 
EPA's  projection  is  unreasonable. 

Further,  while  EPA  agrees  that  West 
Virginia  is  a  significant  exporter  of 
electricity.  EPA  does  not  beheve  that  it 
necessarily  follows  that  West  Virginia's 
heat  input  will  continue  to  grow.  Since 
less  than  a  third  of  the  electricity 
generated  in  West  Virginia  is  sold  in 
West  Virginia,  the  ability  to  export 
electricity  plays  an  important  part  in  the 
amounts  of  both  electricity  generation 
and  heat  input  in  West  Virginia.  The 
level  of  West  Virginia's  exports  in  the 
future  will  depend  on  electricity  supply 
and  demand  in  the  regional  electricity 
market.  The  commenters  did  not 
provide  any  information  on  future 
electricity  demand  and  supply  outside 
of  West  Virginia  and  how  they  might 
affect  future  generation  and  heat  input 
in  West  Virginia.  West  Virginia's  heat 
input  declined  over  8%  during  1999- 
2001  despite  the  fact  that  electricity 
sales  increased  1.2%  in  the  NOx  SIP 
Call  region. 

While  commenters  provided  a  graph 
to  demonstrate  that  West  Virginia's  heat 
input  has  been  less  variable  than  other 
States'  heat  input,  that  graph  covers 
only  1995-2000  and  so  fails  to  show  the 
variability  reflected  by  the  heat  input 
decrease  between  2000  and  2001. 
Further,  since  the  range  of  movement, 
up  and  down,  of  lines  on  a  graph  can 
vary  depending  on  the  range  of  the 
vertical  and  horizontal  scales  presented 
in  the  graph,  the  variability  of  the 
graphed  parameter  (here.  State  heat 
input)  cannot  be  determined  simply  by 
looking  at  the  graph.  Commenters 
provided  no  other  support  for  the  claim 
of  less  variable  heat  input.  Moreover. 
the  1995-2001  ozone  season  data  and 
the  1960-2000  annual  heat  input  data 
for  West  Virginia  show,  contrarv-  to  the 
commenters.  that  the  State's  heat  input 


1970-1998  had  a  decrease  in  ozone  season  heat 
input,  with  the  largest  decrease  being  9  1%  (Docket 
«  A-96-56,  Item  #  XV-C-19.  at  61).  Since  these 
periods — although  a  minority — indicate  that  such 
decreases  can  occur,  EPA  believes  that  its 
methodology  should  not  be  considered 
Ufueasonable  based  on  the  recent  State  heat  input 
Moreover,  while  these  long-term  historical  data 
certainly  show  the  potential  for  such  decreases,  the 
data  are  otherwise  of  limited  use  in  projecting 
future  heat  input.  .\s  explained  in  Section  V.D.6.  of 
this  notice,  the  electricity  industry  has  been 
undergoing  deregulation  of  generation  and 
restructuring,  .^s  a  result,  trends  in  the  past,  as 
reflected  in  the  data,  may  not  continue  in  the 
future.  The  1PM  reflects  these  changes,  and  by  using 
the  IPM  in  developing  heat  input  growth  rates,  EPA 
has  taken  these  changes  into  account. 

■•"The  periods  for  decreasing  ozone  season  heat 
input  obviously  differ  slightly  from  the  periods  for 
decreasing  annual  heat  input. 


is  quite  variable,  as  reflected  in 
significant  decreases  over  multi-year 
periods.  (See  Tables  2  through  9  above.) 

Finally,  as  discussed  above,  because 
heat  input  is  quite  variable,  EPA 
believes  that  it  is  inappropriate  to 
project  long-term  heat  input  growth  to 
2007  based  on  a  short-term  trend  like 
West  Virginia's  heat  input  growth  for 
1995-2000.  With  regard  to  comments 
concerning  the  heat  input,  or  percentage 
share  of  heat  input,  projected  for  West 
Virginia  by  the  IPM,  EPA  maintains  that 
the  IPM  is  more  accurate  in  predicting 
the  change  in  State  heat  input  between 
modeled  years  than  in  pinpointing  State 
heat  input  for  a  particular  year.  (See 
section  V.C.2  of  this  notice.)  With  regard 
to  comments  concerning  the  new  gas- 
fired  generation  capacity  that  is  planned 
in  West  Virginia,  projected  new  units  do 
not  necessarily  result,  as  discussed 
above,  in  increased  State  heat  input. 

For  the  reasons  above,  EPA  rejects  the 
commenters'  claims  that  EPA's  heat 
input  growth  rate  and  2007  heat  input 
projection  of  West  Virginia  are 
unreasonable. 

10.  No  Heat  Input  Growth  Rate 
Methodology  Has  Been  Presented  That 
Would  Have  Results  That  Better 
Comport  With  Actual  Heat  Input 

As  discussed  in  detail  above,  EPA 
believes  that  the  fact  that  a  State's  recent 
heat  input  exceeds  a  heat  input 
projection  for  the  State  for  2007  does 
not  make  the  projection  unreasonable. 
However,  in  light  of  the  Court's  and 
commenters'  concerns  over  cases  where 
recent  actual  State  heat  input  exceeded 
the  2007  projection,  EPA  decided  to 
compare  the  heat  input  growth  rates  and 
2007  heat  input  projections  under  the 
Agency's  methodology  to  those  under 
the  alternative  heat  input  growth 
methodologies  considered  previously  by 
EPA  or  discussed  by  commenters.  In 
making  this  comparison,  EPA  focused 
on  how  the  2007  projections  compared 
with  actual  heat  input  data  to  date  for 
most  of  the  NO  x  SIP  Call  States.  EPA 
excluded  Connecticut,  Massachusetts, 
and  Rhode  Island  from  the  comparison 
of  the  growth  rate  methodologies 
because  they  entered  into  a  February 
1999  Memorandum  of  Understanding  in 
which  they  reallocated  their  NOx 
emission  budgets  for  EGUs,  and 
effectively  reallocated  tlieir  projected 
heat  input,  among  the  three  States.  This 
agreement,  which  was  implemented  in 
their  SIPs  approved  on  December  27, 
2000,  rendered  moot  any  potential 
issues  concerning  the  2007  heat  input 
projections  used  to  calculate  their 
original  NOx  emission  budgets.  As 
discussed  below,  EPA  found  that,  while 
the  alternative  methodologies  resulted 


in  higher  2007  projected  heat  input  for 
some  individual  States,  overall  the 
alternative  2007  projections  would  not 
comport  better  than  EPA's  2007 
projections  with  the  actual  heat  input 
data  for  the  NOx  SIP  Call  States. 

The  first  alternative  methodology 
would  involve  using  heat  input  growrth 
rates  from  OTAG.  During  the  NOx  SIP 
Call  rulemaking.  EPA  reviewed  NOx 
emission  projections  by  OTAG  and 
converted  them  into  heat  input 
projections  and  growth  rates.  The  EPA 
and  OTAG  heat  input  grovrth  rates  are 
compared  in  Table  16  below. 

Table  16.— Comparison  of  OTAG 
AND  EPA  State  Heat  Input 
Growth  Factors  ^^ 


OTAG 

EPA 

state 

growth 

growth 

rate 

rate 

AL  

1.21 

1.10 

DC 

1.00 

1.36 

DE 

1.15 

1.27 

GA 

1.03 

1.13 

IL 

1.08 

1.08 

IN  

1.12 

1.17 

KY  

1.08 

1.16 

MD  

1.05 

1.35 

Ml  

0.94 

1.13 

MO  

1.05 

1.09 

NC 

1.10 

1.21 

NJ               

1.10 
1.08 

1.21 

NY  

1.05 

OH  

1.04 

1.07 

PA  

1.06 

1.15 

SC  

1.03 

1.43 

TN  

1.13 
1.07 

1.21 

VA  

1.32 

WV  

1.05 

1.03 

Region  

1.04 

1.1 

"9  Throughout  this  notice  the  term  growth 
rate  (expressed  in  percent)  has  been  used.  In 
the  original  rulemaking  EPA  actually  used 
growth  factors  (a  factor  used  to  multiply  the 
baseline  heat  input).  Growth  factors  can  be 
converted  to  growth  rates  by  subtracting  1  and 
expressing  the  value  in  terms  of  a  percent 
(eg,  a  growth  factor  of  1 ,08  is  equivalent  to  a 
growth  rate  of  8%).  In  other  words,  increasing 
a  baseline  heat  input  by  8%  growth  rate  is 
equivalent  to  multiplying  the  baseline  heat 
input  by  a  1 .08  growth  factor. 

Focusing  first  on  the  States  for  which 
EPA's  heat  input  growth  rates  have  been 
disputed  by  commenters,  EPA  notes  that 
EPA's  State  heat  input  growth  rate  is 
higher  than  OTAG's  for  three  States 
(Georgia,  Michigan,  and  Virginia),  lower 
for  three  States  (Alabama,  Missouri,  and 
West  Virginia)  and  the  same  for  one 
State  (Illinois).  Further,  as  shown  in 
Table  19  below,  the  2007  heat  input 
projection  based  on  OTAG's  growth 
rates  would  be  exceeded  by  actual  State 
heat  input  in  a  recent  year  for  ten 
jurisdictions,  as  compared  to  seven 
jurisdictions  when  2007  projections  are 
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based  on  EPA's  growth  rates."'"  In 
addition,  using  OTAG's  heat  input 
growth  rates,  the  overall  heat  input 
growth  rate  for  the  entire  NO\  SIP  Call 
region  would  be  less  than  the  overall 
growth  rate  using  EPA's  growth  rates, 
and  the  heat  input  projections  for  2007 
for  the  region  would  be  lower.  In 
summar\',  using  OTAG's  growth  rates, 
rather  than  EPA's  heat  input  growth 
rates  would  result  in  more  States 
recently  exceeding  their  2007  heat  input 
projections  and  lower  heat  input  for  the 
region  as  a  whole.''' 

A  second  alternative  methodology 
that  EPA  considered  in  the  NOx  SIP  Call 
rulemaking  and  that  a  commenter 
proposed  is  use  of  a  single,  regionwide 
heat  input  growth  factor  based  on  the 
2001-2010  heat  input  growth  rate  under 
the  IPM  (i.e..  1.15%).  This  would  result 
in  the  same  projected  heat  input  for  the 
NOx  SIP  Call  region  as  a  whole,  but  in 
a  different  apportioning  of  that  heat 
input  among  the  States  in  the  region. 
With  regard  to  the  States  whose  heat 
input  is  disputed  by  commenters,  EPA's 
State  heat  input  growth  rate  is  higher 
than  under  this  second  alternative  for 
four  States  (Georgia,  Illinois.  Michigan, 
and  Virginia)  and  lower  in  three  States 
(Alabama,  Missouri,  anil  West  Virginia). 
Further,  as  shown  in  Table  18  below, 
the  2007  heat  input  projection  based  on 
the  single,  regionwide  growth  rate 
would  be  exceeded  in  a  recent  year  by 
actual  State  heat  input  for  nine 
jiu"isdictions,  as  compared  to  seven 
jurisdictions  when  2007  projections  are 
based  on  EPA's  growth  rates.  Thus, 
using  this  second  alternative 
methodology,  rather  than  EPA's 
methodology,  would  result  in  additional 
States  exceeding  their  2007  heat  input 
projections. ''- 

During  the  N0\  SIP  Call  rulemaking. 
EPA  received  comment  on  a  third 
alternative  methodology  to  project  heat 
input.  The  commenter  suggested  using 


growth  factors  based  on  actual  1996  data 
and  2007  IPM  projections.  These  growth 
rates,  which  would  be  applied  to  1996 
heat  input,  are  set  forth  in  Table  17 
below. 

A  second  alternative  methodology 
that  EPA  considered  in  the  NOx  SIP  Call 
rulemaking  and  that  a  commenter 
proposed  is  use  of  a  single,  regionwide 
heat  input  growth  factor  based  on  the 
2001-2010  heat  input  growth  rate  under 
the  IPM  (i.e..  1.15%).  This  would  resuh 
in  the  same  projected  heat  input  for  the 
NO\  SIP  Call  region  as  a  whole,  but  in 
a  different  apportioning  of  that  heat 
input  among  the  States  in  the  region. 
With  regard  to  the  States  whose  heat 
input  is  disputed  by  commenters,  EPA's 
State  heat  input  growth  rate  is  higher 
than  under  this  second  alternative  for 
four  States  (Georgia,  Illinois,  Michigan, 
and  Virginia)  and  lower  in  three  States 
(Alabama,  Missouri,  and  West  Virginia). 
Further,  as  shown  in  Table  18  below, 
the  2007  heat  input  projection  based  on 
the  single,  regionwide  growth  rate 
would  be  exceeded  in  a  recent  year  by 
actual  State  heat  input  for  nine 
jurisdictions,  as  compared  to  seven 
jurisdictions  when  2007  projections  are 
based  on  EPA's  growth  rates.  Thus, 
using  this  second  alternative 
methodology,  rather  than  EPA's 
methodologv',  would  result  in  additional 
States  exceeding  their  2007  heat  input 
projections.'- 

During  the  NOx  SIP  Call  rulemaking, 
EPA  received  comment  on  a  third 
alternative  methodology  to  project  heat 
input.  The  commenter  suggested  using 
growth  factors  based  on  actual  1996  data 
and  2007  IPM  projections.  These  growth 
rates,  which  would  be  applied  to  1996 
heat  input,  are  set  forth  in  Table  17 
below. 


Table  17.— Comparison  of  1996- 
2007  State  Growth  Rates  and 
EPA  Heat  Input  Growth  Rates 


Commenter 

EPA 

State 

growth 

growth 

rate 

rate 

AL        

1.07 
1  53 

1  10 

DE  

1.36 

DC 

040 

1.27 

GA 

1.11 

1.13 

IL       

1.25 
1.09 

1.13 

1  08 

IN        

1  17 

kt 

1.16 

MD  

108 

135 

Ml    

124 

1  13 

MO  

1.33 

1.09 

NJ   

2.3 

121 

NY  

107 

1  21 

NC  

1.33 

1  05 

OH        

1.02 
1.10 

1  07 

PA  

1.15 

SC  

1.45 

1.43 

TN   ; 

1.11 
1.47 

1  21 

VA    

1  32 

WV  

1.35 

1  03 

With  regard  to  the  States  whose  heat 
input  is  disputed  by  commenters,  EP.^'s 
State  heat  input  growth  rate  is  higher 
than  under  this  third  alternative  for  two 
States  (Alabama  and  Georgia)  and  lower 
in  five  States  (Illinois.  Michigan. 
Missouri.  \'irginia.  and  West  X'irginia), 
Further,  as  shown  in  Table  18  below, 
the  2007  heat  input  protection  based  on 
the  third  alternative  methodology  would 
be  exceeded  by  actual  State  heat  input 
in  a  recent  vear  for  seven  jurisdictions. 
Thus,  using  this  third  alternative 
methodology  would  result  in  the  same 
number  of  jurisdictions  exceeding  their 
^007  heat  input  projections  in  a  recent 
year  as  under  EPA's  methodology.^^ 


Table  is— States  That  in  a  Recent  Year  Have  Exceeded  2007  Heat  Input  Under  Different  Projection 

Methods 


State 

EPA  method 

OTAG  growth 
rate 

Uniform 

growth  rate 

1996-2007 
growth  rate 

AL                        

Exceeded 
Exceeded 

Exceeded 
Exceeded 

1 

Exceeded 
Exceeded 

Exceeded 

DCS*  

Exceeded 

de 

Exceeded 

'•"While  EP.A's  2007  heat  input  projection  was 
exceeded  bv  New  York's  1999  heat  input,  no 
commenter  disputed  the  heal  input  growth  rate  tor 
that  State,  Moreover,  the  Stale's  lieal  mput  has 
decreased  since  1999  and  is  now  well  below  EP.^'s 
projection.  In  fact,  heat  input  in  every  year  other 
than  1999  has  been  lower  than  the  actual  heat  input 
in  1995. 

^'  As  discussed  in  section  V',C.3  of  this  notice. 
OTAG's  projections  also  are  fundamentally  flawed 


in  that  lhe\  arc  not  based  on  consistent 
assumptions 

'-  Further,  as  a  conceptual  matter,  EPA  considers 
this  alternative  less  reasonable  than  EPA's 
methodologv  because  this  alternative  assumes  the 
same  amount  of  heat  input  yrnwlh  for  each  Slate. 
a  phenomenon  that  is  demonstrahlv  unrealistic. 
based  on  both  historic  al  experieni  e  and  model 
projpclions- 

'-  Further,  as  a  cunccptual  matter.  EPA  considers 
this  alternative  less  reasonalile  than  EPA's 


methodology  because  this  alternative  assumes  the 
same  amount  of  heat  input  growth  for  each  State, 
a  phenomenon  that  is  demonstrably  unrealistic, 
tja.sed  on  both  historical  experience  and  model 
projections. 

■^^  As  a  conceptual  matter.  EPA  considers  this 
alternative  less  rea.sonabie  than  EPA's  methodology 
because  it  calculates  growth  between  an  actual  year 
of  heat  input  (1996)  and  a  modeled  year  of  heaJ 
input.  See  section  V.C.2  of  this  notice. 
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Table  18— States  That  in  a  Recent  Year  Have  Exceeded  2007  Heat  Input  Under  Different  Projection 

Methods — Continued 


State 


coA  „».K^H       OTAG  growth  Uniform 

EPA  method  ^^fg  g^ovvth  rate 


1996-2007 
growth  rate 


GA  . 

IL  ... 

IN  .. 

KY  . 

MD 

Ml    . 

MO 

NC 

NJ 

NY  . 

OH 

PA 

SO 

TN 

VA 

WV 


Exceeded 
Exceeded 


Exceeded 
Exceeded 


Exceeded 


Exceeded 
Exceeded 

Exceeded 
Exceeded 
Exceeded 
Exceeded 


Exceeded 


Exceeded 


Exceeded 
Exceeded 


Exceeded 
Exceeded 
Exceeded 


Exceeded 
Exceeded 


Exceeded 
Exceeded 


Exceeded 
Exceeded 


^  EPA  notes  that  the  District  of  Columbia  is  unique  m  that  it  has  only  six  units  and  so  its  heat  input  is  particularly  vahable. 


Finally,  some  commenters  suggested 
using  more  recent  data  to  develop  2007 
heat  input  projections.  One  such 
approach  continues  to  use  EPA's  heat 
input  growth  rates,  but  applies  them  to 
the  2000  actual  State  heat  input  data, 
instead  of  actual  data  representing  the 
higher  of  a  State's  1995  or  1996  heat 
input.  While  EPA  believes  that  it  was 
appropriate  to  use,  to  the  extent  feasible, 
the  most  up-to-date  heat  input  data 
available  during  the  N0\  SIP  Call  and 
Section  126  rulemakings  in  order  to 
project  2007  heat  input,  the  2000  heat 
input  data  that  the  commenter  suggests 
using  became  available  in  2001  and  was. 
obviouslv.  not  available  when  EPA 
issued  the  NOx  SIP  Call  (1998).  the 
Section  126  Rule  (1999),  and  the 
Technical  Amendments  (2000).  EPA 
believes  that  the  Agency  cannot 
reasonably  be  required  to  modif\'  the 
heat  input  growth  rate  projections  or 
other  aspects  of  the  NOx  SIP  Call  and 
Section  126  Rule  simply  to  use  future 
data  that  inevitably  becomes  available 
with  the  passage  of  time.  Requiring  EPA 
to  do  so  would  be  a  prescription  for 
endless  rulemaking. 

Moreover,  in  this  case,  the  data 
involved,  i.e..  State  heat  input,  are  quite 
variable  from  year  to  year.  It  therefore 
seems  likely  that,  as  subsequent  years  of 
actual  State  heat  input  data  become 
available,  some  of  the  States'  heat  input 
may  increase  in  one  particular  year 
more  rapidly  than  reflected  in  the  heat 
input  growth  rates  and  result  in  heat 
input  for  that  year  exceeding  the  new 
2007  heat  input  projections  under  this 
fourth  alternative  methodology.  The  fact 
is  that,  as  the  latest  year  of  actual  State 
heat  input  data  advances,  the  set  of 
States  with  current,  actual  heat  input 
exceeding  2007  projected  heat  input 


mav  well  change.  As  discussed  above, 
this  already  occurred  during  1998-2001, 
when  the  set  of  States  with  current, 
actual  heat  input  exceeding  or  close  to 
2007  projected  heat  input  changed 
somewhat  almost  every  year.  EPA 
believes  that  this  demonstrates  both  that 
the  exceedance  in  a  particular  year  of  a 
States  2007  heat  input  projection  does 
not  make  the  projection  unreasonable 
and  that  commenters  failed  to 
demonstrate  that  EPA's  heat  input 
growth  methodology  is  unreasonable. 

E.  Procedural  Issues 

As  a  procedural  matter,  EPA  is 
responding  in  today's  notice  to  the 
Court's  remand  in  the  Section  126  and 
the  Technical  Amendments  cases  of  the 
heat  input  growth  rate  issue  by 
providing  a  clearer  explanation  of  the 
Agency's  methodology.  Before  issuing 
todav's  notice.  EPA  outlined  its 
proposed  response  in  a  notice  in  the 
Federal  Register,  i.e.,  the  August  3, 
2001  NODA  (66  FR  40609-16).  In  that 
NODA,  EPA  relied  largely  on  the 
existing  record,  but  also  pointed  to  new 
information  that  EPA  placed  in  the 
docket  at  that  time.  EPA  received  some 
30  comments  on  the  NODA.  EPA  then 
developed  additional  new  information 
and  placed  that  in  the  docket  through  a 
second  NODA  dated  March  11,  2002  (67 
FR  10844-45).  In  the  March  11,  2002 
NODA.  EPA  also  noted  that  some 
additional  information  might  be  put  in 
the  docket  later.  EPA  did  so  at  various 
times  after  March  11.  2002. 

Commenters  raised  several  procedural 
issues  concerning  EPA's  response  to  the 
Court's  remand  of  the  heat  input  growth 
rate  issue. 


1 .  Notice-and-Comment  Rulemaking 

Commenters  stated  that  EPA  was 
required  to  have  completed  today's 
response  to  the  Court's  remand  through 
notice-and-comment  rulemaking. 

EPA  believes  that  its  procedure  is 
appropriate  for  today's  response  to  the 
Court's  remand.  The  response  to  remand 
does  not  entail  promulgation  of  a  new 
or  revised  rule  reflecting  new  or  revised 
heat  input  growth  rates.  Rather,  it 
involves  a  clearer  explanation,  based  on 
the  existing  record  and  confirmed  by 
supplemental  information,  of  the  same 
heat  input  growth  rates  that  EPA 
previously  used  in  the  NO  x  SIP  Call,  the 
Section  126  Rule,  and  the  Technical 
Amendments.  Under  these 
circumstances,  notice-and-comment 
rulemaking  is  not  required.  See 
generally  National  Grain  &■  Feed  Ass'n, 
Inc.  V.  OSHA.  903  F.2d  308  (5th  Cir., 
1990). 

A  notice-and-comment  rulemaking 
would  have  been  appropriate  had  the 
Court  vacated  the  rulemaking  with 
respect  to  the  heat  input  growth  rate 
issue,  but  the  Court  did  not  do  so  in 
either  the  Section  126  Decision  or  the 
Technical  Amendments  Decision. 
Indeed,  in  the  Section  126  case,  the 
Court  denied  a  post-decision  procedural 
motion  specifically  requesting  such  a 
vacatur. 

In  any  event,  as  a  practical  matter,  an 
opportunity  to  comment  was  afforded 
interested  parties.  By  the  August  3,  2001 
NODA,  EPA  placed  in  the  docket 
additional  factual  information  that  it 
compiled  in  the  course  of  responding  to 
the  remand,  and  EPA  allowed  a  30-day 
comment  period  on  that  additional 
information.  Many  parties  commented, 
and  EPA  has  responded  to  those 
comments  in  today's  notice.  The  August 
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3.  2001  NODA  also  outlined  EPA's 
preliminary  explanation  in  response  to 
the  remand,  interested  parties 
commented  on  that  explanation,  and 
EPA  responded.  Further,  by  the  March 
11,  2002  NODA,  EPA  again  placed 
additional  factual  information  compiled 
in  the  course  of  responding  to  the 
remand.  As  discussed  above,  two 
comments  were  submitted  questioning 
whether  there  was  time  for  submission 
of  comments  on  the  new  information 
and  questioning  how  the  new  data 
related  to  the  response  to  remand.  EPA 
thereafter  explained  to  the  commenters 
and  the  public  the  relevance  of  the 
documents  and  stated  that  the  Agency 
would  delay  issuance  of  the  final 
response  to  the  remands  until  on  or 
about  April  17,  2001  and  would 
consider  timely  submitted  comments. 
EPA  also  received  a  third  comment 
stating  that  the  data  referenced  in  the 
March  11,  2002  NODA  were  highly 
germane  and  supported  EPA's  heat 
input  growth  rate  methodology. 

A  commenter  claimed  that  section 
307(d)(1)  of  the  CAA  requires  that  EPA 
provide  a  comment  period  and  hold  a 
hearing  on  its  response  to  the  remand. 
EPA  disagrees. 

Paragraph  (1)  of  subsection  (d)  of 
section  307  provides  that  the  procedural 
requirements  found  in  subsection  (d) 
apply  to  the  items  listed  in 
subparagraphs  (A)  through  (U).  Each  of 
these  items  refers  to  the  "promulgation" 
(and,  in  almost  all  cases,  the  "revision") 
of  a  regulation  or  requirement  under  a 
provision  of  the  CAA,  except  for 
subparagraph  (N).  which  refers  to  an 
"action  of  tlie  Administrator  under 
section  126,"  and  subparagraph  (U), 
which  is  a  catch-all  category  that  refers 
to  "such  other  actions  as  the 
Administrator  may  determine."  EPA 
believes  that  the  term  "action"  in 
subparagraph  (N)  is  intended  to  cover 
both  a  grant  or  denial  of  a  request  for  a 
finding  under  section  126(b),  as  well  as 


a  rulemaking  establishing  compliance 
requirements  under  section  126(c). 

However,  EPA  does  not  believe  that 
term  should  be  read  so  broadly  as  to 
include  today's  response  to  the  remand. 
Reading  the  term  "action"  so  broadly 
would  require  that  ever>'  remand 
response  involving  section  126  meet  the 
procedural  requirements  of  section 
307(d),  while  a  remand  response 
involving  any  other  provision 
referenced  in  section  307(d)(1)  would 
not  have  to  meet  such  requirements  so 
long  as  the  response  was  not  a 
"promulgation"  or  "revision"  of  a 
regulation.  EPA  considers  such  a  unique 
result  for  section  126  to  be  anomalous 
and  therefore  rejects  that  interpretation 
of  the  term  "action"  in  section 
307(d)(l)(N). 

EPA  also  notes  that,  in  today's 
response,  the  Agency  is  not  taking  any 
"action"  under  section  126.  "''  Rather. 
EPA  is  simply  explaining  more  clearly 
the  basis  for  the  "action"  that  it  took  in 
the  section  126  Rule  issued  in  January 
2000,  i.e.,  the  final  rulemaking  that 
established  compliance  requirements, 
including  State  N0\  budgets  for  EGUs. 

2.  Petition  to  Reconsider 

Some  commenters  requested  that  EPA 
should  treat  any  of  their  comments  that 
EPA  considered  to  be  outside  the  scope 
of  today's  notice  as  petitions  to 
reconsider  and  that  EPA  should  respond 
to  such  petitions  at  the  same  time  that 
it  issues  today's  notice.  Because  EPA  is 
responding  on  the  merits  to  the 
comments  submitted  by  these 
commenters.  this  request  is  moot  '^'^ 


'''■•  L  nder  Federal  Register  drahing  rcquiifments. 
EP.^  must  have  an  ■'.■\ctinii'  i  aptinn  in  cm  r\ 
document  published  in  the  Federal  Register.  The 
use  of  caption  at  the  bejjinning  of  tii(ia\  s  notice 
does  not  make  the  notice  an  "action    under  Section 
:i07(d)(l)(N).  The  '.Action'  caption  is  required  for 
all  notices,  including  policy  statements  and 
interpretations  for  which  public  notice  and 
comment  and  a  public  hearing  are  clearly  not 
required 

'■''One  of  these  commenters  argued  that  EP,^ 
should  remove  anv  limit  on  the  size  of  the 


However,  as  discussed  in  section 
V.D.8  of  this  notice,  a  few  comments  b\ 
some  other  commenters  are  outside  the 
scope  of  the  remand  and  of  todays 
response  to  remand  EP.\  does  not 
regard  the  reconsideration  request  to 
apply  to  these  comments. 

List  of  Subjects 

4UCFR  Part  31 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  52 

Air  pollution  control.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  96 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  <^~ 

.administrative  practice  and 
procedure,  .^ir  pollution  control. 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  .Aiprii  2.1,  2U02. 
Christine  T.  Whitman, 
Administrator 
[FR  Dot    02-10404  Fileci  4-30-02:  8:45  am) 

BILLING  CODE  &S60-&0-P 


Compliance  .Supplement  Pool,  which  is  a  pool  of 
extra  allowances  established  by  EPA  for  each  State 
for  use  in  the  first  2  years  of  the  NOx  SIP  Call  and 
the  section  126  Rule  by  sources  that  may  not  be  able 
to  install  NOx  emissions  in  time.  Not  only  is  this 
claim  outside  the  scope  of  this  notice,  but  also  the 
Court  has  already  ruled  on  and  upheld  EPA's 
imposition  of  the  cap  on  the  Compliance 
Supplement  Pool.  See  Michigan  v.  EPA.  213  F.3d 
at  694. 


Wednesday, 
May  1,  2002 


Part  V 


Department  of  the 
Interior 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Part  948 

West  Virginia  Regulatory  Program:  Final 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-088-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  proposed 
amendments  to  the  West  Virginia 
regulatory  program  (the  "West  Virginia 
program")  authorized  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  The 
amendments  consist  of  the  State's 
responses  to  several  required  program 
amendments  codified  in  the  Federal 
regulations  at  30  CFR  948.16.  The 
amendments  are  intended  to  revise  the 
West  Virginia  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  SMCRA. 
EFFECTIVE  DATE:  May  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director.  Charleston 
Field  Office,  1027  Virginia  Street  East. 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158,  Internet 
address:  chfo@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II.  Submission  of  the  Amendments 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  'a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C.  1253 
(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21,  1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 


of  comments,  and  the  conditions  of  the 
approval  in  the  January  21,  1981, 
Federal  Register  (46  FR  5915).  You  can 
also  find  later  actions  concerning  the 
West  Virginia  program  and  program 
amendments  at  30  CFR  948.10,  948.12, 
948.13,  948.15,  and  948.16. 

n.  Submission  of  the  Amendments 

By  letter  dated  November  30,  2000 
(Administrative  Record  Number  WV- 
1189).  West  Virginia  sent  us  an 
amendment  to  its  program,  under 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
amendment  includes  numerous 
attachments  and  was  submitted  in 
response  to  the  following  required 
program  amendments:  30  CFR  948.16(a), 
(dd),  (ee),  (oo),  (tt),  (xx),  (mmm),  (nnn), 
(ooo).  (qqq),  (sss),  (vw)(l),  (2),  (3),  and 
(4),  (www),  (xxx).  (zzz).  (aaaa),  (bbbb), 
(ffff).  (gggg).  (hhhh).  (iiii),  (jjjj).  (kkkk), 
(1111),  (mmmm),  (nnnn),  (oooo).  and 

^PPPP*  J     ■  •      J.J 

However,  in  a  previous  decision  datea 

October  1,  1999  (64  FR  53200),  we 

found  that  the  State  had  satisfied  the 

required  amendment  codified  at  30  CFR 

948.16(mmm)  and,  therefore,  it  was 

removed. 

In  another  previous  decision  dated 
August  18,  2000  (65  FR  50409).  we 
found  that  the  State  had  satisfied  the 
required  amendments  codified  at  30 
CFR  948.16(virww)  and  (xxx),  and. 
therefore,  we  removed  them. 

We  announced  receipt  of  the 
proposed  amendment  in  the  January  3, 
2001.  Federal  Register  (66  FR  335-340). 
In  the  same  docimient,  we  opened  the 
public  comment  period  and  provided  an 
opportimity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy 
(Administrative  Record  Number  WV- 
1194).  We  did  not  hold  a  public  hearing 
or  meeting,  because  no  one  requested 
one.  The  public  comment  period  ended 
on  February  2,  2001.  However,  a  public 
commenter  requested  an  extension  of 
the  public  comment  period,  and  to 
accommodate  that  request  we  extended 
the  comment  period  to  February  28, 
2001.  We  received  comments  from  one 
environmental  organization  and  three 
Federal  agencies. 

We  are  also  including  in  this  final 
rule  docujnent  our  decisions  on  the 
State's  responses  to  required  program 
amendments  that  were  submitted  to  us 
as  part  of  a  separate  program 
amendment  package  dated  May  2.  2001. 
We  will  address  the  remainder  of  the 
May  2.  2001.  amendment  in  a  separate 
final  rule  document  at  a  later  date.  In  a 
letter  dated  Mav  2.  2001  (Administrative 
Record  Number  WV-1209)  West 
Virginia  Department  of  Environmental 
Protection  (WVDEP)  submitted  revisions 
to  its  Surface  Mining  Reclamation 


Regulations,  Code  of  State  Regulations 
(CSR)  38-2.  Enrolled  Committee 
Substitute  for  House  Bill  2663 
(Administrative  Record  Number  WV- 
1210)  that  passed  the  Legislature  on 
April  14.  2001,  and  was  signed  into  law 
by  the  Governor  on  May  2.  2001, 
authorized  WVDEP  to  promulgate  the 
regulatory  revisions.  A  notice  (66  FR 
28682)  announcing  receipt  and  a  public 
commeiit  period  on  the  amendment  was 
published  in  the  Federal  Register  on 
May  24,  2001  (Administrative  Record 
Number  WV-1213).  The  amendments 
that  we  are  deciding  here  were 
submitted  by  WVDEP  to  address  the 
required  amendments  codified  at  30 
CFR  948.16(xx),  (qqq).  (zzz).  (ffff), 
(gggg),  (hhhh),  (jjjj),  (nimn).  and  (pppp). 
■The  comment  period  closed  on  the 
program  amendment  on  June  25,  2001. 
We  received  comments  on  the  State's 
responses  to  the  required  amendments 
noted  above  from  two  Federal  agencies. 

We  are  also  including  in  this  final 
rule  document  oiu'  decisions  on  the 
State's  responses  to  required  program 
amendments  that  were  submitted  to  us 
as  part  of  a  separate  program 
amendment  package  dated  November 
28.  2001.  We  will  address  the  remainder 
of  the  November  28.  2001 .  amendment 
in  a  separate  final  rule  document  at  a 
later  date.  The  amendments  that  we  are 
deciding  here  were  submitted  by 
WVDEP  to  address  the  required 
amendments  codified  at  30  CFR 
948.16(kkkk).  (1111),  and  (mmmm).  A 
notice  (67  FR  4689-4692)  armouncing 
receipt  and  a  public  comment  period  on 
the  program  amendment  package  was 
published  in  the  Federal  Register  on 
January  31.  2002  (Administrative 
Record  Number  WV-1267).  The  public 
comment  period  closed  on  March  4. 
2002.  We  received  comments  on  the 
required  amendments  noted  above  from 
three  Federal  agencies. 

On  January  15,  2002  (Administrative 
Record  Number  WV-1271),  we  met  with 
the  State  to  discuss  the  required 
amendments  codified  at  30  CFR  948.16. 
In  that  meeting,  WVDEP  agreed  to 
provide  us  with  further  clarification  on 
how  and  when  they  would  provide 
additional  information,  amend  policies 
set  forth  in  its  Permit,  Inspection  and 
Technical  Handbooks,  or  propose 
rulemaking  that  would  resolve  specific 
issues. 

By  letter  dated  February  26,  2002. 
WVDEP  sent  us  a  status  report  regarding 
the  required  program  amendments 
codified  at  30  CFR  948.16 
(Administrative  Record  Number  WV- 
1276).  The  report  included  14 
attachments,  and  outlined  actions  taken 
in  an  attempt  to  satisfy  the  required 
program  amendments.  The  actions 
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include  proposed  policies,  rules  and 
laws,  form  changes,  and  referrals  to 
legal  staff.  Several  actions  include 
further  justification  of  why  VVVDEP 
considers  the  State  program  to  be 
sufficient.  WVTDEP  stated  that  the  law 
and  rule  changes  would  be  proposed 
during  the  2002  regular  legislative 
session,  and  that  none  of  the  proposed 
revisions  would  be  implemented 
without  OSM  approval. 

By  letter  dated  March  8.  2002, 
VV\T)EP  sent  us  revisions  to  two  of  the 
attachments  it  had  sent  us  in  its 
Februarv  26  letter  (Administrative 
Record  Number  \VV-1280).  The  March 
8.  2002.  letter  also  included  one  new 
attachment  intended  to  address  the 
required  amendment  at  30  CFR 
948.16(sss). 

In  the  March  25,  2002.  Federal 
Register  (67  FR  13577-13585)  we 
reopened  the  comment  period  to 
provide  the  public  an  opportunity  to 
review  and  comment  on  the  topics 
discussed  in  the  Januarv  15.  2002, 
meeting:  VVVDEP's  February  26  and 
March  8.  2002.  submittals;  and  related 
information  that  w-e  provided  to  WVTDEP 
(Administrative  Record  Number  VW- 
1285).  The  comment  period  closed  on 
April  9.  2002.  We  received  comments 
from  one  industry  group  and  two 
Federal  agencies. 

III.  OSM's  Findings 

Following  are  the  findings  we  made 
pursuant  to  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.15  and  732.17 
concerning  the  proposed  amendments 
to  the  West  Virginia  program.  We  are 
approving  these  amendments  and 
removing  the  required  amendments. 
Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  or  editorial 
changes. 

We  are  presenting  our  findings  below 
in  the  following  format:  a  description  of 
the  required  amendment  codified  at  30 
CFR  948.16;  followed  by  a  quotation  or 
a  description  of  the  State's  response  to 
the  required  amendment;  and  our 
finding. 

1.  Blasting.  30  CFR  948.16(a)  provides 
that  West  Virginia  must  submit  copies 
of  proposed  regulations  or  othenvise 
propose  to  amend  its  program  to 
provide  that  all  surface  blasting 
operations  (including  those  using  less 
than  five  pounds  and  those  involving 
surface  activities  at  underground  mining 
operations)  shall  be  conducted  under 
the  direction  of  a  certified  blaster. 

State  Response 

This  required  program  amendment  should 
be  removed.  Current  language  in  [subsection] 
6.1  of  the  rules  states  "a  blaster  t  ertified  bv 


the  Division  of  Environmental  Protoclion 
shall  be  responsible  for  all  blasting 
operations".  A  letter  dated  .August  30.  1994 
from  lames  Blankenship  (OSM)  to  David  C. 
Callaghan  (WVDEP  Director)  stated  "required 
amendment  M  CFR  948.16|a)  will  be 
removed  because  the  state  has  removed  tiie 
offending  language".  (Federal  counterpart 
816.61(c)) 

In  the  above  referenced  August  30. 
1994.  letter  (Administrative  Record 
Number  WV-934)  we  acknowledged 
that  the  West  Virginia  program  does 
require  all  blasting  operations  to  be 
conducted  by  a  certified  blaster.  Revised 
CSR  38-2-6.1  provides  that  "a  blaster 
certified  by  the  Department  of 
Environmental  Protection  shall  be 
responsible  for  all  blasting  operations 
including  the  transportation,  storage 
and  use  of  explosives  within  the  permit 
area  in  accordance  with  the  blasting 
plan."  We  find,  therefore,  that  the 
requirement  of  30  CFR  948.16(a)  is 
satisfied  and  can  be  removed. 

2.  Revegetation.  30  CFR  948.16(dd) 
provides  that  West  Virginia  must  submit 
proposed  revisions  to  Subsection  CSR 
38-2-9.3  of  its  Surface  Mining 
Reclamation  Regulations  or  otherwise 
propose  to  amend  its  program  to 
establish  productivity  success  standards 
for  grazing  land,  pasture  land  and 
cropland:  require  use  of  the  90  percent 
statistical  confidence  interval  with  a 
one-sided  test  using  a  0.10  alpha  error 
in  data  analysis  and  in  the  design  of 
sampling  techniques;  and  require  that 
revegetation  success  be  judged  on  the 
basis  of  the  vegetation's  effectiveness  for 
the  postmining  land  use  and  in  meeting 
the  general  revegetation  and  reclamation 
plan  requirements  of  Subsections  9.1 
and  9.2.  Furthermore.  West  Virginia 
must  submit  for  OSM  approval  its 
selected  productivity  and  revegetation 
sampling  techniques  to  be  used  when 
evaluating  the  success  of  ground  cover, 
stocking  or  production  as  required  by  30 
CFR  816.116  and  817.116. 

State  Response 

Productivity:  The  WVDEP  has  developed  a 
policy  (Attachment  1)  that  will  u.se 
productiv  ity  standards  developed  by  the 
Natural  Resources  Conservation  Service 
(NRCS)  or  other  publications  of  the  United 
States  Department  of  Agriculture.  These 
standards  will  be  compared  to  yields 
obtained  from  the  partic:ular  site. 

Ciround  cover:  \V\'DEP  has  reviewed  the 
modified  Rennie-Farmer  Method  in  addition 
to  methods  used  in  other  states  and  has 
developed  a  policy  (Attachment  1)  which 
references  section  .3  of  "Technical  Guides  ol 
Referenc  p  .\reas  and  Te(  hnical  Standards  for 
Evaluating  Surface  Mine  Vegetation  in  OSM 
Regions  I  and  II."  bv  Robert  E.  Farmer,  Ir.  ft 
al..  OSMJ5701442/TV-,i4055A.  1981,  U.S. 
Department  of  the  Interior.  Office  of  Surface 
Mming  Reclamation  and  Enforcement. 


Productivity:  As  discussed  in  the  May 
23,  1990.  Federal  Register,  the  State's 
regulations  at  Subsection  9.3(f)  required 
the  measurement  of  productivity,  but 
they  did  not  establish  productivity 
success  standards  for  grazing  land, 
pasture  land  and  cropland  (55  FR 
21322).  In  addition,  the  State  failed  to 
select  and  submit  its  productivity 
sampling  technique(s)  to  be  used  in 
evaluating  productivity. 

WVDEP  submitted  a  policy  on 
February  26,  2002,  addressing  this  issue. 
The  policy  was  revised  and  resubmitted 
to  us  on  March  8.  2002.  as  Attachment 
1  The  policv  provides  that  the 
productivity  standards  for  grazing  land 
and  havland  will  be  based  upon 
determinations  for  similar  map  units  as 
published  in  the  productivity  tables  in 
NRCS  soil  surveys  for  the  county  or 
from  average  county  yields  recognized 
bv  the  U.S.  Department  of  Agriculture 
(USDA)  We  note  that  'The  West 
Virginia  Bulletin."  which  is  published 
annually  by  the  West  Virginia 
Agricultural  Statistics  Service,  in 
cooperation  with  the  USDA.  lists 
average  county  yields  for  various 
principal  crops  throughout  the  State. 
The  yields  for  grazing  land  or  havland 
will  be  measured  in  material  produced 
per  acre  or  animal  units  supported.  The 
success  of  production  shall  be  equal  to 
or  greater  than  that  of  the  standard 
obtained  from  the  tables.  The  evaluation 
methods  for  productivity  to  be  used  are 
described  in  Section  1  of  "Technical 
Guides  of  Reference  Areas  and 
Technical  Standards  for  Evaluating 
Surface  Mine  Vegetation  in  OSM 
Regions  I  and  II."  bv  Robert  E  Farmer. 
Jr.  et  al,  OSM     I57bl442/TV-54055A. 
1981.  U.S.  Department  of  the  Interior. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

CSR  38-2-9. 3. f  of  the  State's  existing 
Surface  Mining  Reclamation 
Regulations,  which  establishes  the 
success  standard  for  grazing  land  and 
pasture  land,  provides  where  the 
postmining  land  use  requires  legumes 
and  perennial  grasses,  the  operator  shall 
achieve  at  least  a  ninety  (90)  percent 
ground  cover  and  a  productivity  level  as 
set  forth  in  the  (Technical)  Handbook 
during  any  two  years  of  the 
responsibility  period  except  for  the  first 
year  The  State  does  not  intend  to  revise 
the  Technical  Handbook  that  is 
referenced  in  its  rules.  Instead,  the 
proposed  policy  will  become  part  of  the 
Permitting  or  Inspector  Handbook. 

According  to  the  policy,  the 
productivity  success  standard  for 
cropland  will  be  determined  using 
yields  for  reference  crops  from  unmined 
lands.  Reference  crop  yields  shall  be 
determined  from  the  current  vield 
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records  of  representative  local  farms  in 
the  surrounding  area  or  from  the  average 
county  yields  recognized  by  the  U.S. 
Department  of  Agriculture.  The  success 
of  production  shall  be  equal  to  or  greater 
than  that  of  the  reference  crop  from 
unmined  areas.  Evaluation  methods  for 
productivity  to  be  used  are  described  in 
Section  1  of  the  "Technical  Guides  of 
Reference  Areas  and  Technical 
Standards  for  Evaluating  Surface  Mine 
Vegetation  in  OSM  Regions  I  and  II."  by 
Robert  E.  Fanner,  Jr.  et  al. 
OSM_J5701442/TV-54055A,  1981. 
U.S.  Department  of  the  Interior.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement. 

The  policy  further  provides  that  the 
company  (permit  applicant)  is 
responsible  for  providing  \WDEP  with 
copies  of  the  productivity  tables  and/or 
data  used  to  determine  reference  crop 
yield.  Where  the  USDA  or  other 
agricultural  data  for  productivity  does 
not  exist  for  a  particular  county,  the 
applicant  will  work  with  WVDEP  and 
USDA  to  develop  standards  for  the 
proposed  area. 

CSR  3&-2-9.3.f.2  provides  that  for 
areas  to  be  used  for  cropland,  the 
success  of  crop  production  from  the 
mined  area  shall  be  equal  to  or  greater 
than  that  of  the  approved  standard  for 
the  crop  being  grown  over  (the)  last  two 
(2)  consecutive  seasons  of  the  five 
growing  season  liability  period.  The 
proposed  policy  clarifies  that  the 
success  standard  for  cropland  is  based 
on  yields  for  reference  crops  from 
"unmined"  lands.  The  policy  further 
provides  that  reference  crop  yields  shall 
be  based  on  current  yield  records  of 
representative  local  fanns  in  the 
surrounding  area  or  from  the  average 
county  yields.  The  existing  rules  do  not 
provide  for  the  use  of  reference  areas  in 
evaluating  the  productivity  success  of 
cropland.  As  proposed  in  the  policy,  an 
operator  will  be  required  to  use 
reference  areas  in  the  vicinity  of  the 
proposed  mining  operation  or  average 
county  yield  records  in  setting  the 
success  standard  when  cropland  is  the 
approved  postmining  land  use.  To 
ensure  that  management  levels  and 
other  factors  are  given  proper 
consideration,  we  recommend  that  yield 
data  from  both  the  reference  areas  and 
county  records  be  given  equal  weight 
when  establishing  productivity  success 
standards  for  cropland. 

We  encourage  WVDEP  to  cite  in  its 
rules  and/or  policy  the  specific 
productivity  standards  developed  by 
NRCS  and  Uie  other  publications  of  the 
USDA  that  the  State  plans  to  use.  We 
also  recommend  the  use  of  the  "West 
Virginia  Bulletin"  published  by  the  WV 
Department  of  Agriculture  and  the 


USDA.  A  copy  of  "West  Virginia 
Bulletin  2001.  No.  32"  was  provided  to 
WVDEP  on  February  6,  2002.  NRCS 
officials  say  that  some  soil  surveys  lack 
sufficient  information  to  rate  the  yields 
for  a  particular  soil  type,  especially  in 
certain  mining  counties,  and  most  yield 
information  is  based  on  higher  levels  of 
management.  Although  the  WV  Bulletin 
lacks  vield  information  based  on  soil 
type,  NRCS  concurs  that  a  combination 
of  reports  may  be  best  to  use,  especially 
when  the  soil  survey  states  that  the  soil 
is  too  variable  to  rate.  Nevertheless,  the 
lack  of  reference  to  specific  publications 
does  not  render  the  proposed  policy  less 
effective  than  the  Federal  requirements. 
When  submitting  permit  applications  or 
permit  modifications  for  existing 
operations  with  agricultural  postmining 
land  uses,  applicants  will  be  expected  to 
include  productivity  data  from  the  most 
current  NRCS  soil  surveys  and  USDA 
publications  for  WVDEP  review  and 
approval.  The  applicant  will  be  required 
to  consult  with  WVDEP,  NRCS  and 
USDA  to  verify  existing  information  or 
to  develop  data  when  production  data  is 
insufficient  or  missing  for  a  particular 
county  or  area. 

CSR  38-2-9.3.d  and  9.3. e  provide  that 
when  evaluating  vegetative  success, 
WVDEP  must  use  a  statistically  valid 
sampling  technique  with  a  90  percent 
statistical  confidence  interval.  The 
proposed  policy  requires  the  use  of  a 
sampling  technique  for  measuring 
productivity  as  set  forth  in  Section  1  of 
the  "Technical  Guides  of  Reference 
Areas  and  Technical  Standards  for 
Evaluating  Surface  Mine  Vegetation  in 
OSM  Regions  1  and  II."  Section  1  is 
entitled,  "Planning  and  Evaluating 
Agricultural  Land  Uses  on  Surface- 
Mined  Areas." 

As  mentioned  above,  30  CFR 
948.16(dd)  requires  the  establishment  of 
productivity  success  standards  for 
grazing  land,  pastureland,  and  cropland. 
Because  the  proposed  policy  establishes 
productivity  success  standards  for 
grazing  land,  pastureland  and  cropland 
that  are  no  less  effective  than  those 
standards  set  forth  in  30  CFR  816.116 
and  817.116,  this  portion  of  the  required 
amendment  has  been  satisfied  and  can 
be  removed.  In  addition,  because  State 
rules  at  CSR  38-2-9.3. d  and  9.3.e 
require  the  use  of  a  statistically  valid 
sampling  technique  with  a  90  percent 
statistical  confidence  interval  and  the 
proposed  policy  provides  for  the  use  of 
a  productivity  sampling  technique  that 
uses  a  90-percent  statistical  confidence 
interval  (i.e.,  one-sided  test  with  a  0.10 
alpha  error)  for  measuring  grazing  land, 
pastureland  and  cropland,  that  portion 
of  the  required  amendment  has  been 
satisfied  and  can  be  removed. 


Ground  Cover:  As  discussed  in  the 
May  23,  1990,  Federal  Register  (55  FR 
21322).  the  State  program  did  not 
require  that  revegetation  success  be 
judged  on  the  basis  of  the  vegetation's 
effectiveness  for  the  postmining  land 
use  and  in  meeting  the  general 
revegetation  and  reclamation  plan 
requirements  of  Subsections  9.1  and  9.2. 
Furthermore,  the  State  has  failed  to 
submit  for  OSM  approval  its  selected 
revegetation  sampling  techniques  to  be 
used  when  evaluating  ground  cover. 

Initially.  WVDEP  submitted  its 
modified  Rennie-Farmer  Method  as  its 
preferred  method  for  evaluating  the 
success  of  ground  cover.  After  further 
evaluation  of  that  method  and  other 
State  methods.  WVDEP  submitted  a 
policy  on  February  26,  2002,  and 
revised  it  on  March  8,  2002,  which 
provides  that  ground  cover  success  shall 
be  based  on  the  Rennie  and  Farmer 
technique  described  in  Section  3  of  the 
"Technical  Guides  of  Reference  Areas 
and  Technical  Standards  for  Evaluating 
Surface  Mine  Vegetation  in  OSM 
Regions  I  and  II,"  by  Robert  E.  Farmer, 
Jr.  et  al,  OSM_J5701442/TV-54055A, 
1981,  U.S.  Department  of  the  Interior, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Section  3  is  entitled. 
"An  Inventory  System  for  Evaluating 
Revegetation  of  Reclaimed  Surface 
Mines  to  Forest  Resource  Conservation 
Standards,"  and  contains  a  statistical 
technique  for  evaluating  ground  cover 
and  stockings. 

CSR  38-2-9.3.d  and  9.3.e.  provide 
that  when  evaluating  vegetative  success, 
WVDEP  must  use  a  statistically  valid 
sampling  technique  with  a  90  percent 
statistical  confidence  interval.  Ground 
cover,  production,  or  stocking  can  only 
be  considered  equal  to  the  approved 
success  standard  when  they  are  not  less 
than  90  percent  of  the  success  standard. 
When  evaluating  vegetative  success,  an 
inspection  report  must  be  filed  by  the 
inspector.  Only  after  the  applicable 
success  standards  have  been  met  and 
documented  can  Phase  II  or  Phase  III 
bond  release  be  approved  by  the  State. 

Because  State  rules  at  CSR  38-2-9.3 
and  the  proposed  policy  require  the  use 
of  a  statistical  sampling  technique  for 
measuring  ground  cover  and  that 
measurement  technique  requires  the  use 
of  a  90-percent  statistical  confidence 
interval  (i.e.,  one-sided  test  with  a  0.10 
alpha  error),  that  portion  of  the  required 
amendment  at  30  CFR  948.16(dd)  has 
been  satisfied  and  can  be  removed. 

The  West  Virginia  program  at  CSR 
38-2-9.1.3.  and  9.1.d.  provide  for  the 
establishment  of  a  diverse,  effective  and 
permanent  vegetative  cover  of  the  same 
seasonal-variety  native  to  the  area  of 
disturbed  land,  or  introduced  species 
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that  are  compatible  with  the  approved 
postmining  land  use.  The  requirement 
that  the  established  vegetation  be 
compatible  with  the  approved 
postmining  land  use  satisfies  the 
requirement  at  30  CFR  948.16(dd) 
which  states  that  revegetation  must  be 
judged  on  the  basis  of  the  vegetation's 
effectiveness  for  the  postmining  land 
use.  Therefore,  that  portion  of  30  CFR 
948.16(dd)  has  been  satisfied  and  can  be 
removed. 

30  CFR  948.16(dd)  also  requires  that 
the  West  Virginia  program  contain  the 
requirement  that  revegetation  success  be 
judged  on  the  basis  of  the  vegetation's 
effectiveness  in  meeting  the  general 
revegetation  and  reclamation  plan 
requirements  of  subsections  CSR  38-2- 
9.1  and  9.2.  As  mentioned  above.  CSR 
38-2-9.3.6.,  concerning  the  final  bond 
release  inspection,  satisfies  this 
requirement  by  providing  that,  ".  .  .  if 
applicable  standards  have  been  met,  the 
Director  shall  release  the  remainder  of 
the  bond.  "  CSR  38-2-12. 2.c.3  hirther 
provides  that  only  upon  successful 
completion  of  the  reclamation 
requirements  of  the  Act,  these  rules  and 
the  permit  conditions,  may  final  bond 
release  be  approved  by  the  Director.  The 
"applicable  standards"  referred  to  at 
CSR  38-2-9. 3.e.  include  the 
revegetation  success  standards  and  the 
"reclamation  requirements"  at  CSR  38- 
12.2.C.3  would  include  cill  other 
requirements  of  the  West  Virginia 
program,  including  those  requirements 
at  CSR  38-2-9.1  and  9.2.  Therefore,  the 
remaining  portion  of  30  CFR  948.16(dd) 
has  been  satisfied  and  can  be  removed. 

3.  Prime  Farmland.  30  CFR  948.16{ee) 
provides  that  West  Virginia  must  submit 
documentation  that  the  NRCS  has  been 
consulted  with  respect  to  the  nature  and 
extent  of  the  prime  farmland 
reconnaissance  inspection  required 
under  Subsection  38-2-10.1  of  the 
State's  Surface  Mining  Reclamation 
Regulations.  In  addition,  the  State  shall 
either  delete  paragraphs  (a)(2)  and  (a)(3) 
of  Subsection  38-2-10.2  or  submit 
documentation  that  the  NRCS  State 
Conservationist  concurs  with  the 
negative  determination  criteria  set  forth 
in  these  paragraphs. 

State  Response 

Comments  from  NRCS  resolve  this  issue 
(WV  Administrative  Record  No.  WV-1203). 
The  NRCS  stated  in  their  comment  letter 
dated  February  9,  2001,  to  OSM  that  all 
prime  farmlands  in  the  State  have  been 
mapped  and  are  available.  VVVDEP  has 
contacted  the  NRCS  and  has  drafted  a  letter 
seeking  further  concurrence  (Attachment 
lA), 

In  an  attempt  to  clarify  these  issues 
and  to  gain  further  insight  into  NRCS 


comments  of  February  9,  2001 
(Administrative  Record  Number  WV- 
1203),  we  had  several  discussions- with 
NRCS  officials  about  these  issues. 
Through  these  discussions  we  learned 
that  NRCS  does  not  have  soil  surveys 
completed  for  all  counties  in  West 
Virginia.  NRCS  has  completed  soil 
surveys  for  approximately  98  percent  of 
the  State.  They  have  draft  reports  for 
Logan,  Mingo,  Lincoln,  and  McDowell 
Counties  that  still  need  to  be  published. 
The  final  reports  will  not  be  published 
until  late  2002  or  early  2003.  In  the 
meantime,  NRCS  will  have  to  conduct 
soil  investigations  in  counties  that  do 
not  have  completed  soil  surxeys.  NRCS 
does  not  feel  that  it  is  necessary  to 
conduct  prime  farmland  reconnaissance 
inspections  in  all  counties  of  West 
Virginia.  However,  the  procedural 
details  for  identifying  and  protecting 
prime  farmland  within  the  State  need  to 
be  negotiated  through  a  memorandum  of 
understanding  (MOU)  or  an  exchange  of 
letters  between  NRCS  and  WVDEP 

In  its  February  25.  2002,  letter  that 
comprised  Attachment  lA.  WVDEP 
provided  NRCS  a  copy  of  its  rules 
governing  prime  farmlands  at  CSR  38- 
2-10.  WVDEP  requested  that  NRCS 
address  its  reconnaissance  inspection 
requirements  and  concur  with  its 
negative  determination  criteria. 

WVDEP  described  the  State's 
reconnaissance  inspection  process  as  it 
currently  exists.  Included  in  that 
description  were  the  following  criteria, 
one  or  more  o£  which  can  be  the  basis 
for  a  prime  farmland  negative 
determination:  (1)  No  historical  use  of 
the  land  as  cropland:  (2)  The  slope  of 
the  land  in  the  permit  area  is  greater 
theui  10  percent;  (3)  Other  factors  (i.e.. 
rocky  surface,  frequent  flooding) 
disqualify  the  land  as  prime  farmland; 
and  (4)  A  soil  survey  by  a  qualified 
person. 

The  letter  further  stated  that  WVTIEP 
reviews  the  applicant's  information  in 
the  application  and  will  check  county 
soil  survey  maps.  The  soils  in  the  area 
are  compared  to  a  list  from  "West 
Virginia's  Prime  Farmland  Soil  Mapping 
Units"  by  NRCS  (Attachment  3P).  If  the 
soils  in  the  proposed  mining  area  are 
not  on  the  list,  then  the  negative 
determinations  are  approved.  If  the 
negative  determination  is  not  approved, 
then  the  NRCS  is  consulted.  If  prime 
farmland  is  identified,  then  a  much 
more  detailed  plan  is  required, 

For  counties  where  no  mapping  has 
been  published,  WVDEP's  procedure  is 
described  in  Attachment  2P.  If  the 
slopes  are  less  than  10  percent  and  the 
area  has  historically  been  used  as 
cropland,  then  NRCS  is  consulted. 


WVDEP  further  stated  that  the  criteria 
for  both  the  slope  and  the  rocky  or 
flooded  land  were  based  on  nRCS 
literature.  Of  all  the  soils  identified  in 
the  "West  Virginia's  Prime  Farmland 
Soil  Mapping  Units"  document,  not  one 
has  a  slope  greater  than  10  percent  and 
that  same  document  says  that  prime 
farmland  cannot  be  in  areas  that  are 
flooded  frequently  nor  in  areas  that  are 
rocky  (10  percent  cover  of  rock 
fragments  coarser  than  3  inches) 

Attachment  2P  contains  a  proposed 
policy  regarding  prime  farmlands 
identifications.  The  policy  provides  thai 
soil  surveys  prepared  by  the  NRCS  will 
be  the  basis  for  the  final  determination 
of  prime  farmlands  in  West  Virginia 
involving  surface  mining  permits.  In  the 
cases  where  soil  surveys  are  not 
complete  in  a  county  and  prime 
farmland  involvement  is  possible,  the 
NRCS  will  conduct  a  soil  survey  for  the 
permit  area  for  final  determination 

If  a  permit  application  contains  any 
areas  with  less  than  10  percent  slope 
and  it  is  evident  the  area  has  been  used 
for  crops  at  least  5  years  out  of  the  last 
20  years,  it  is  possible  that  these  areas 
could  be  considered  prime  farmland. 

If  this  condition  is  present,  the 
applicant  should  check  the  NRCS  soil 
survey  for  that  county.  If  a  soil  survey 
does  not  exist  for  a  particular  county, 
the  applicant  should  consult  the  local 
NRCS  District  Consen'ationist  for  a 
prime  farmland  determination. 

In  counties  where  soil  sur\'eys  have 
been  published,  the  applicant  must 
locate  the  permit  on  the  soils  map  and 
by  using  the  symbols  on  the  map. 
determine  the  soil  types  in  the  proposed 
area.  Then,  comparison  with  the 
attached  list  of  soils  constituting  prime 
farmlands  in  West  Virginia  will  have  to 
be  made.  If  the  soil  type  is  considered 
prime  farmland  on  the  list,  the  District 
Conser\-ationist  for  that  county  must  be 
contacted  for  final  determination. 

If  the  permit  application  involves 
prime  farmland,  all  provisions  of 
Sections  507(b)(16)  and  515(b)(7)  of 
Public  Law  95-87  (Sections  22-3- 
9(a)(15)and22-3-13(b)(7)ofthe  West 
Virginia  Surface  Coal  Mining  and 
Reclamation  Act)  and  Section  10  of  the 
West  Virginia  Surface  Mining 
Reclamation  Regulations  will  apply. 

Attachment  3P  contains  the 
publication  entitled.  "West  Virginia's 
Prime  Farmland  Soil  Mapping  Units." 
This  publication  contains  a  listing 
prime  farmland  soil  mapping  units 
throughout  the  State.  The  publication  is 
dated  April  1982. 

As  discussed  in  the  May  23.  1990. 
Federal  Register  (55  FR  21322), 
although  the  State's  negative 
determination  criteria  appeared 
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generally  consistent  with  the  national 
criteria  established  at  7  CFR  657, 
Federal  rules  allow  the  NRCS  to  alter 
these  criteria  and  establish  others. 
Furthermore,  the  definition  of  "prime 
farmland"  at  30  CFR  701.5  vests 
responsibility  for  establishing  prime 
farmland  qualification  criteria  with  the 
U.S.  Secretary  of  Agriculture.  To  ensure 
that  the  State  program  is  no  less 
effective  than  the  Federal  definition  of 
•prime  farmland"  in  30  CFR  30  CFR 
701.5,  West  Virginia  was  required  to 
submit  documentation  that  the  NRCS 
has  concurred  with  all  negative 
determination  criteria  contained  in 
Subsection  10.2,  except  those  of 
paragraph  (a)(1),  which  pertain  to 
historical  use  for  cropland.  In  addition 
to  demonstrating  compliance  with  the 
consultation  requirements  of  30  CFR 
785.17(b)(1),  the  State  was  to  submit 
documentation  that  it  has  consulted 
with  the  NRCS  State  Conservationist  in 
determining  the  nature  and  extent  of  the 
reconnaissance  inspection. 

On  March  7,  2002.  NRCS  responded 
to  WVDEP's  inquiries  regarding  prime 
farmland  (Administrative  Record 
Number  VW-1290).  The  NRCS 
acknowledged  that  it  is  the  Federal 
agency  with  delegated  authority  under 
law  to  make  determinations  on  the 
existence  of  prime  farmland.  NRCS 
acknowledged  that  it  provides 
information  on  prime  farmland  through 
the  soil  survey  program  as  part  of  its 
technical  assistance  effort  to  the 
fourteen  soil  conservation  districts  in 
West  Virginia. 

With  respect  to  recormaissance 
inspections.  NRCS  acknowledged  that  it 
could  be  satisfied  by  using  locally 
available  information.  The  soil  map 
units  in  the  soil  survey  are  listed  for 
prime  farmland  and  are  cross-referenced 
in  the  local  Field  Office  Technical 
Guide.  NRCS  found  that  the 
reconnaissance  inspection  procedures 
outlined  in  WVDEP's  proposed  policy, 
"Prime  Farmlands  Identifications," 
Attachment  2P.  were  acceptable  to 
them.  However,  thev  requested  that 
WVDEP  change  "SCS"  to  "NRCS." 

In  regard  to  the  negative 
determination  criteria,  NRCS  stated  that 
its  definitions  were  not  consistent  with 
several  parts  of  CSR  38-2-10.  Because 
cropping  history  is  not  considered  in 
the  NRCS  definition  of  prime  farmland, 
it  could  not  agree  with  any  historic  use 
of  the  land  as  set  forth  in  Subsections 
10.2.a.l  through  10.2.a.l.C.  According 
to  the  NRCS,  prime  farmland  can  be 
cultivated,  cropland,  pasture,  or 
forestland.  However,  it  caiuiot  be  built 
up  land  or  water.  The  Federal 
regulations  at  30  CFR  701.5  define 
prime  farmland  to  mean  those  lands 


which  are  defined  by  the  Secretary  of 
Agriculture  in  7  CFR  Part  675  and 
which  have  historically  been  used  for 
cropland.  The  State's  requirements 
regarding  historical  use  as  cropland,  like 
the  Federal  definition  of  prime  tarmland 
at  30  CFR  701.5,  is  consistent  with 
Section  701(20)  of  SMCRA.  That  section 
defines  prime  farmland  to  have  the 
same  meaning  as  that  previously 
prescribed  by  the  Secretary  of 
Agriculture  nn  the  basis  of  such  factors 
as  moisture  availability,  temperature 
regime,  chemical  balance,  permeability, 
surface  laver  composition,  susceptibility 
to  flooding,  erosion  characteristics,  and 
which  historically  have  been  used  for 
intensive  agricultural  purposes.  As 
discussed  above.  West  Virginia  was 
required  to  submit  documentation  that 
the  NRCS  concurs  with  all  negative 
determination  criteria  contained  in 
Subsection  10.2,  except  those  of 
paragraph  (a)(1),  which  pertain  to 
historical  use  for  cropland.  In  addition, 
the  States  regulations  at  subsection 
10.2.a.l  through  10.2.a.l.C  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  701.5  (definition 
of  "historically  used  for  cropland"). 
NRCS  concurred  with  Subsection 
10. 2. a. 2  and  10. 2. a. 3  relating  to  slopes 
greater  than  10  percent  and  the  presence 
of  stones  on  the  surface.  It  also  agreed 
with  Subsection  10.2, a.4  and 
recommended  the  use  of  soil  surveys  in 
making  negative  determinations. 

NRCS  concluded  that  nearly  all  areas 
in  the  State  have  basic  information  on 
prime  farmland.  If  new  mapping  is  in 
progress,  they  would  provide  advance 
information  at  the  mapping  scale  used. 
Generally,  NRCS  makes  prime  farmland 
determinations  at  the  scale  of  mapping 
used  for  the  soil  survey,  either  1:12,000 
or  1:24,000.  This  information  is 
published  through  the  soil  survey  or  the 
local  Field  Office  Technical  Guide  and 
provided  through  West  Virginia's 
fourteen  soil  conservation  districts. 
NRCS  stated  that  it  was  presently 
updating  its  prime  farmland  statewide 
list. 

Because  the  NRCS  concurs  with  the 
State's  negative  determination  criteria 
set  forth  at  CSR  38-2-10.2.a.2  and 
10.2.a.3.  regarding  steepness,  stoniness 
and  flooding.  OSM  finds  that  the  State 
prime  farmland  requirements  at  CSR 
38-2-10.2  are  no  less  effective  than  the 
Federal  requirements  at  30  CFR  785.17. 
Therefore,  that  portion  of  the  required 
amendment  at  30  CFR  948.16(ee) 
regarding  negative  determination 
criteria  has  been  satisfied  and  can  be 
removed. 

In  addition,  the  State  was  to  submit 
documentation  demonstrating  that  it 
had  consulted  with  the  NRCS  in 


determining  the  nature  and  extent  of  the 
reconnaissance  inspection  as  provided 
under  CSR  38-2-10.1.  As  mentioned 
above,  the  NRCS  found  the 
reconnaissance  inspection  procedures 
outlined  in  WVDEP's  proposed  policy, 
"Prime  Farmlands  Identifications,"  to 
be  acceptable.  Because  the  NRCS 
concurs  with  the  State's  proposed 
reconnaissance  inspection  procedures, 
OSM  finds  the  State's  reconnaissance 
inspection  requirements  as  set  forth  at 
CSR  38-2-10.1  and  further  defined  in 
the  proposed  policy,  "Prime  Farmlands 
Identifications,"  to  be  no  less  effective 
than  those  Federal  requirements  set 
forth  at  30  CFR  785.17(b).  which  require 
a  reconnaissance  inspection  in  all 
instances.  Therefore,  the  remaining 
portion  of  the  required  amendment  at  30 
CFR  948.16(ee)  requiring  the 
concurrence  of  NRCS  on  the  State's 
reconnaissance  inspection  procedures 
has  been  satisfied  and  can  be  removed. 

4.  Spillway  Design.  30  CFR  948.16(oo) 
provides  that  West  Virginia  must  submit 
proposed  revisions  to  Subsection  38-2- 
5.4fb)(8)  of  its  Surface  Mining 
Reclamation  Regulations  to  require  that 
excavated  sediment  control  structiu-es, 
which  are  at  ground  level  and  that  have 
an  open  exit  channel  constructed  of 
non-erodible  material,  be  designed  to 
pass  the  peak  discharge  of  a  25-year,  24- 
hour  precipitation  event. 

State  Response 

The  WVDEP  is  proposing  language 
(Attachment  2)  that  all  sediment  control 
structures  spillways  will  be  designed  based 
on  a  25-year/24-hour  storm,  except  for 
haulroads. 

State  rules  at  CSR  38-2-5, 4, b.8 
currently  require  all  sediment  control 
structures  or  other  water  retention 
structures  be  designed  with  spillways  to 
safely  pass  a  25-year,  24-hour 
precipitation  event.  However, 
subsection  5.4.b.8  contains  a  provision 
that  allows  excavated  sediment  control 
structures,  which  are  at  ground  level 
and  have  an  open  exit  channel 
constructed  of  non-erodible  material,  to 
be  designed  to  pass  the  peak  discharge 
of  a  10-year,  24-hour  precipitation 
event. 

As  discussed  in  the  October  4. 1991, 
Federal  Register  (56  FR  50260)  notice, 
the  Federal  regulations  require  that  all 
sediment  control  structures  not  meeting 
the  size  or  other  criteria  of  30  CFR 
77.216(a)  must  have  spillways  designed 
to  pass  the  peak  discharge  of  a  25-year, 
6-hour  precipitation  event.  Therefore, 
the  requirement  at  subsection  5.4.b.8 
was  found  to  be  less  effective  than  the 
Federal  requirements  at  30  CFR  816/ 
817,46(c)(2){ii)(B)  [now  30  CFR  816/ 
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817.46(c)(2)  and  30  CFR  816/ 
817.49(a)(9)(ii)(C)l. 

The  Federal  regulations  at  30  CFR 
816/81 7.46(c)(2)  provide  that  a 
sedimentation  pond  must  include  either 
a  combination  of  principal  and 
emergency  spillways  or  single  spillway 
configured  as  specified  in  30  CFR  816/ 
817.49(a)(9).  The  Federal  regulations  at 
30  CFR  816/81 7.49(a)(9)(ii)(C)  hirther 
provide  that  the  spillway  for  an 
impoundment  not  included  in 
paragraph  (a)(9)(ii)  (A)  and  (B)  of  this 
section  must  be  designed  and 
constructed  to  safely  pass  a  25-year,  6- 
hour  or  greater  precipitation  event  as 
specified  by  the  regulatory  authoritv- 

On  August  30,  1994,  we  provided  the 
State  a  follow-up  letter  regarding  several 
proposed  revisions  that  the  State  had 
made  to  its  program  in  1993 
(Administrative  Record  Number  W\'- 
934).  As  mentioned  above,  in  October 
1991,  we  had  required  the  State  to 
amend  its  program  and  provide  that  that 
all  sediment  control  structures  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)  must  have  spillways 
designed  to  pass  the  peak  discharge  of 
a  25-year,  6-hour  precipitation  event. 
Although  we  required  the  State  to 
amend  its  program,  the  State  had  not 
proposed  any  revisions  at  the  time. 
Instead,  the  State  maintained  that  these 
types  of  structures  by  their  vary  nature 
are  not  subject  to  catastrophic  failiu'e  or 
excessive  erosion.  According  to  the 
State,  the  design  storm  criteria  are 
established  to  address  these  potentials 
and  are  of  not  significance  for  these 
structures.  Initially  WVDEP  thought  that 
the  Illinois  program  contained  a 
provision  similar  to  the  10-year,  24-hour 
standard  for  excavated  sediment  control 
structures  that  WVDEP  was  seeking  to 
adopt  for  West  Virginia.  However,  we 
explained  that  the  Illinois  program  does 
not  contain  such  a  standard.  Rather,  the 
Illinois  program  contains  an  exemption 
from  the  quarterly  inspection 
requirements  for  excavated  sediment 
control  structures.  The  inspection 
frequency  was  reduced  because  most 
excavated  sediment  control  structures 
have  no  embankments  to  examine  for 
structural  weaknesses  or  other 
hazardous  conditions.  West  Virginia  has 
a  similar  standard. 

WVDEP  stated  that  a  spillway  design 
for  a  25-year,  24-hour  precipitation 
event  would  adversely  affect  the 
effectiveness  of  the  on-bench  sediment 
control  system.  We  and  WVDEP  decided 
that  an  OSM  engineer  and  a  WVDEP 
engineer  would  be  assigned  to  review 
the  spillway  design  standards  and 
determine  if  the  proposed  change  would 
actually  reduce  the  effectiveness  of  on- 
bench  sediment  control  systems.  Upon 


completion  of  the  joint  State/Federal 
review,  it  was  determined  that  spillways 
designed  to  safely  pass  a  25-year.  24 
hour  precipitation  event  would  only 
require  minor  changes,  and  they  would 
not  impact  the  use  of  excavated 
sediment  control  structures 
(Administrative  Record  Number  WV- 
1273).  In  addition,  the  engineers 
determined  that  there  is  no  peak 
discharge  control  problem  because  the 
open  exit  channels  for  these  sediment 
control  structures  are  currently  larger 
than  required  due  to  the  size  of  the 
equipment  used  to  construct  them.  As 
the  result  of  the  review.  WVT)EP 
proposed  revisions  to  its  spillway 
design  requirements  at  30  CFR  38-2- 
5.4.b.8. 

In  its  Februar>'  26.  2002,  submission. 
Attachment  2  contains  a  proposed 
revision  for  CSR  38-2-5. 4. b. 8.  As 
amended,  the  provision  that  exempted 
excavated  sediment  control  structures 
from  the  25-year,  24-hour  spillway 
design  requirement  is  deleted.  In  its 
place,  is  language  that  provides  the 
following:  "provided,  however  that  this 
subsection  does  not  apply  to 
haulroads."  As  proposed,  CSR  38-2- 
5.4.b.8.  now  reads  as  follows. 

5.4.b.8.  Be  designed  to  safely  pass  a 
twenty-five  (25)  year,  twenty-four  (24)  hour 
precipitation  event.  The  combination  of  both 
principal  and/or  emergency  spillway  of  the 
structures  shall  be  designed  to  safely  pass  the 
peak  discharge  of  a  twenty-five  (25)  year, 
twenty-four  (24)  hour  precipitation  event, 
provided,  that  a  single  open  channel  spillway 
may  be  used  only  if  it  is  of  non-erodable 
construction  and  designed  to  carry  sustained 
flows;  or  earth  or  grass-lined  and  designed  to 
carry  short  term,  infrequent  flows  at  non- 
erosive  velocities  where  sustained  flows  are 
not  expected;  provided,  however,  that  this 
subsection  does  not  apply  to  haulroads 

The  proposed  exemption  from  the  25- 
year,  24-hour  design  standard  for  a 
haulroad  drainage  control  system  is 
consistent  with  30  CFR  816/817. 151(d) 
and  CSR  38-2-4.6,  which  provides  that 
ditch  lines,  culverts,  bridges  or  other 
structures  associated  with  haulroads 
must  be  capable  of  passing  the  peak 
discharge  of  a  10-year.  24-hour 
precipitation  event. 

The  State  submitted  the  proposed  rule 
changes  to  the  Legislature  in  February 
2002.  However,  because  of  a  procedural 
error,  the  Legislature  did  not  adopt  the 
revised  language.  To  correct  this 
oversight,  on  April  19.  2002.  W\T)EP 
filed  these  changes  with  the  Secretary-  of 
State  as  emergency  rules.  According  to 
State  law,  emergency  rules  can  remain 
in  effect  for  not  more  than  15  months. 
Final  legislative  rules  are  to  be  adopted 
by  the  State  during  a  special  legislative 
session  or  during  the  regular  2003 


legislative  session.  We  will  review  the 
emergency  and  final  rules  adopted  by 
the  State  to  ensure  that  the  language  of 
those  rules  is  substantively  identical  to 
the  language  that  we  are  approving 
today,  with  the  exception  of  the 
correction  of  typographical  and 
grammatical  errors  such  as  the  two 
noted  in  Finding  19.  Any  substantive 
differences  in  the  language  are  subject  to 
further  public  review  as  a  program 
amendment  under  30  CFR  732.17. 

We  find  that  the  proposed  revisions  at 
CSR  38-2-5. 4. b. 8  regarding  spillway 
design  requirements  for  sediment 
control  and  other  water  retention 
structures  are  no  less  effective  than  the 
Federal  requirements  at  30  CFR  816/ 
817.46(c)(2)  and  816/817. 49(a)(9)(ii)(C). 
On  May  23,  1990.  we  approved  the  24 
hour  event  standard  as  being  no  less 
effective  than  a  6-hour  event  standard 
(55  FR  21304.  21318).  Therefore,  the 
required  amendment  at  30  CFR 
948.16(oo)  has  been  satisfied  and  can  be 
removed.  Upon  promulgation  of  a  final 
rule  by  the  State,  WVTIEP  will  be 
required  to  provide  a  copy  of  it  to  OSM 
OSM  will  review  it  to  ensure  that  the 
language  contained  therein  is  identical 
to  that  language  which  is  being 
approved  today.  Any  substantive 
differences  in  the  language  will  be 
subject  to  further  public  review  and 
approval  by  us  as  a  program 
amendment. 

5.  Certification  of  Sediment  Control 
Structures.  30  CFR  948.16(tt)  provides 
that  West  Virginia  must  submit 
proposed  revisions  to  subsections  38-2- 
5.4ft))(l)  and  5.4(d)(1)  to  require  that  all 
structures  be  certified  as  having  been 
built  in  accordance  with  the  detailed 
designs  submitted  and  approved 
pursuant  to  subsection  3.6(h)(4),  and  to 
require  that  as-built  plans  be  reviewed 
and  approved  by  the  regulator.' 
authority  as  permit  revisions. 

State  Response 

This  required  program  amendment  should 
be  removed.  The  WVDEP  has  developed  a 
procedure  for  review  of  as-built  certifications 
(This  procedure  is  included  in  the  \V\'DEP 
Inspection  and  Enforcement  Handbook  B 
copv  attached)  For  structures  with  minor 
design  changes,  the  inspector  will  submit  as- 
built  plans  in  accordance  with  5  4.b.  Minor 
changes  are  those  within  the  construction 
tolerances  described  in  3.35  of  the  rules.  For 
structures  with  major  design  changes,  a 
permit  revision  in  accordance  with  3.28.C  of 
the  rules  is  required  to  be  submitted  and 
appro\ed  prior  to  certification  The  "as  built" 
certifications  are  after  review  incorporated  as 
part  of  the  permit  and  the  Aas  built" 
drawings  become  the  design  for  the  structure. 
A  1988  OSM  directive  (copy  attached) 
describes  the  federal  policy  and  procedures 
for  processing  construction  certifications 
when  they  indicate  that  a  structure  has  been 
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ron.structecl  differentiv  from  the  approved 
design  and  this  OSM  directive  treats  "as 
built"  certifications  in  a  manner  similar  to 
the  VVV  program. 

In  its  response  to  this  required 
amendment,  quoted  above.  VVVDEP 
stated  that  minor  changes  are  those 
within  the  construction  tolerances 
described  in  subsection  3.35  of  the 
rules.  Sediment  control  structures  that 
have  been  constructed  with  minor 
changes  that  are  within  approved 
construction  tolerances  are,  in  effect, 
built  in  accordance  with  the  approved, 
certified  designs  in  the  preplan. 
Therefore,  we  find  that  such  structures 
are  built  in  compliance  with  the 
requirement  at  CSR  38-2-5. 4.b.l.  which 
provides  that  sediment  control 
structures  be  "constructed  in 
accordance  with  the  plans,  criteria,  and 
specifications  set  forth  in  the  preplan.  " 

VWDEP  also  stated  that  a  permit 
revision  is  required  for  as-built 
structures  with  major  design  changes. 
Therefore,  the  requirements  at  CSR  38- 
2-3.28  concerning  permit  revisions 
would  apply.  In  addition.  CSR  38-2- 
5.4.b.l.,  concerning  design  and 
construction  requirements,  provides 
that  as-built  plans  must  be  submitted  by 
the  operator  and  approved  by  WVDEP 
immediately  following  construction. 
The  as-built  plans  shall  indicate  the 
original  design,  the  extent  of  changes, 
and  reference  points.  CSR  38-2-5.4.b.l. 
also  provides  that  all  sediment  control 
or  other  water  retention  structures  be 
certified  in  accordance  with  CSR  38-2- 
5.4.d.  This  satisfies  the  portion  of  30 
CFR  948.16(tt)  that  requires  certification 
in  accordance  with  the  detailed  design 
plans  submitted  and  approved  pursuant 
to  subsection  3.6.h.4.  which  requires  the 
Secretan'  to  approve  detailed  design 
plans  for  a  structure  before  construction 
begins.  CSR  38-2-5.4.d,l.  provides  that 
if  as-built  plans  are  submitted,  the 
certification  shall  describe  how  and  to 
what  extent  the  construction  deviates 
from  the  proposed  design,  and  the 
explanation  and  certification  of  how  the 
structiu-e  will  meet  the  performance 
standards. 

We  find  that  the  West  Virginia 
program  requires  that  as-built  sediment 
control  structures  be  reviewed  and 
approved  as  permit  revisions,  and  that 
all  sediment  control  structures  shall  be 
certified.  Therefore,  the  required 
amendment  at  30  CFR  948.16(tt)  is 
satisfied  and  can  be  removed. 

6.  Constructed  Outcrop  Barriers.  30 
CFR  948.16(xx)  provides  that  West 
Virginia  must  revise  CSR  38-2-14.8(a) 
to  specify  design  requirements  for 
constructed  outcrop  barriers  that  will  be 
the  equivalent  of  natural  barriers  and 
will  assure  the  protection  of  water 


quality  and  will  insure  the  long-term 
stability  of  the  backfill. 

State  Response 

The  State  added  a  new  provision  at 
CSR  38-2-14.8.3.6.  The  new  language  is 
as  follows: 

14. 8. a. 6.  Constructed  outcrop  barriers  shall 
be  designed  using  standard  engineering 
procedures  to  inhibit  slides  and  erosion  to 
ensure  the  long-term  stability  of  the  backfill. 
The  constructed  outcrop  barriers  shall  have 
a  minimum  static  safety  factor  of  1.3.  and 
where  water  quality  is  paramount,  the 
constructed  barriers  shall  be  composed  of 
impervious  material  with  controlled 
discharge  points. 

In  addition,  the  State  contended  in  its 
February  26.  2002,  program  submissions 
that: 

The  word  "inhibit"  as  in  "to  inhibit  slides 
and  erosion"  is  (no)  less  effective  than  the 
Federal  standard  of  "prevent"  at  30  CFR 
816.99(a). 

The  State  statutorv  language  for  outcrop 
barriers  at  VV.Va.  Code  22-,3-13(b)(25) 
requires  the  retention  of  the  natural  barrier  to 
"inhibit"  slides  and  erosion.  As  set  forth  in 
the  Federal  Register  dated  January  21.  1981. 
OSM  agrees  that  provisions  regarding  natural 
barriers  at  VV.Va.  Code  22-3-13(b)(25)  and 
(c)(4)  were  found  to  be  consistent  with 
Section  31.'5(b)(25)  of  SMCRA. 

Standard  Engineering  Practices 

The  constructed  outcrop  barriers  are 
designed  structures  that  have  a  required 
minimum  long-term  static  safety  factor, 
while  the  natural  outcrop  barriers  are 
not  designed  structures  and  are  not 
required  to  have  a  minimum  factor  of 
safety.  Furthermore,  the  analysis  of 
stability  includes  consideration  of  the 
material  to  be  placed,  the  foundation, 
and  site  conditions.  The  WVDEP  is  in 
the  process  of  developing  guidelines  for 
constructed  outcrop  barriers  that  will 
include:  requirements  for  the  outslope; 
sequencing  of  construction  of  the 
outcrop  barrier:  and  minimum  factor  of 
safetv  when  barrier  is  part  of  the 
sediment  control  system  (Attachment  9). 

The  State  guideline  for  constructed 
outcrop  barriers  is  contained  in 
Attachment  9.  It  is  entitled 
"Constructed  Outcrop  Barriers." 

Attachment  9  provides  that  standard 
engineering  practices  for  constructed 
outcrop  barriers  shall  include  the 
following: 

1 .  The  design  of  the  constructed 
barrier  shall  take  into  consideration  site 
conditions. 

2,  The  construction  of  the  outcrop 
barrier  shall  occur  simultaneously  with 
the  removal  of  the  natural  barrier  and  be 
located  at  or  near  the  edge  of  the  lowest 
coal  seam  being  mined.  Temporary 
measures  must  be  (in)  place  until  the 
barrier  is  constructed. 


3.  The  recommended  outslope  of  the 
constructed  barrier  is  2v:lv  (This  is  a 
typographical  error  and  should  be 
2h:lv)  with  a  static  safetv  factor  of  1.3. 

4.  If  the  proposed  outslope  is  steeper 
than  2v:lv  (This  is  a  typographical  error 
and  should  be  2h:lv),  the  constructed 
barrier  shall  be  designed  to  have  a  static 
safety  factor  of  1.5. 

5.  If  constructed  barrier  is  part  of  the 
sediment  control  system  (sediment 
ditch),  the  constructed  barrier  shall  be 
designed  to  have  a  static  safety  factor  of 
1.5. 

As  discussed  in  the  January'  21, 1981, 
Federal  Register  (46  FR  5919)  notice. 
State  law  provides  for  the  use  of 
constructed  outcrop  barriers  to  prevent 
slides  and  erosion,  while  Section 
525(b)(25)  of  SMCRA  requires  the 
retention  of  a  natural  barrier.  It  was 
determined  in  1981  that  the  State's 
alternative  for  a  constructed  barrier  may 
be  more  stringent  than  the  SMCRA 
requirement.  However,  at  the  time,  the 
State  program  lacked  specific  criteria  for 
the  design  of  constructed  outcrop 
barriers  that  will  ensure  that  their 
performance  in  preventing  slides  and 
erosion  would  be  more  effective  than 
that  of  a  natural  barrier. 

In  April  1983.  West  Virginia 
submitted  specific  design  criteria  for 
outcrop  barriers.  The  approval  of  the 
design  criteria  for  constructed  outcrop 
barriers  was  announced  in  the 
November  16,  1983.  Federal  Register 
notice  (48  FR  52037).  However,  the 
design  criteria  were  inadvertently 
deleted  from  the  State  program.  As 
discussed  in  the  October  4.  1991, 
Federal  Register  notice  (56  FR  50265), 
we  required  the  State  to  specify  design 
requirements  for  constructed  outcrop 
barriers. 

We  later  published  a  notice  in  the 
February  21,  1996.  Federal  Register  (61 
FR  6525)  which  announced  the 
modification  of  the  required  amendment 
at  30  CFR  948.16(xx)  requiring  that  the 
State  amend  its  program  at  CSR  38-2- 
14. 8. a  to  specify  design  requirements  of 
outcrop  barriers  that  will  be  equivalent 
to  natural  barriers  and  will  assure  the 
protection  of  water  quality  and  ensure 
the  long-term  stability  of  the  backfill. 
The  proposed  rule  emd  the  new 
guideline  are  intended  to  satisfy  that 
requirement. 

Section  22-3-13(b)(25)  of  the  Code  of 
West  Virginia  (W.  Va.  Code)  provides 
that  constructed  barriers  may  be 
allowed  under  specified  circumstances, 
provided  that,  at  a  minimum,  the 
constructed  barrier  must  be  of  sufficient 
width  and  height  to  provide  adequate 
stability  and  the  stability  factor  must 
equal  or  exceed  that  of  the  natural 
outcrop  barrier.  Furthermore,  where 
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water  quality  is  paramount,  the 
constructed  barrier  must  be  composed 
of  impervious  material  with  controlled 
discharge  points. 

As  discussed  above,  the  revised  rule 
at  CSR  38-2-14. 8. a. 6  hirther  provides 
that  constructed  outcrop  barriers  shall 
be  designed  using  standard  engineering 
procedures  to  inhibit  slides  and  erosion 
to  ensure  the  long-term  stability  of  the 
backfill.  The  constructed  outcrop 
barriers  shall  have  a  minimum  static 
safety  factor  of  1.3,  and  where  water 
quality  is  paramount,  the  constructed 
barriers  shall  be  composed  of 
impervious  material  with  controlled 
discharge  points.  The  proposed  rule  was 
included  in  WVDEP's  program 
amendment  of  May  2,  2001 
(Administrative  Record  Number  WV- 
1209).  The  promulgation  of  CSR  38-2- 
14.8.a.6  was  authorized  by  Enrolled 
Committee  Substitute  for  House  Bill 
2663.  The  bill  was  passed  by  the 
Legislature  on  April  14,  2001,  and 
signed  into  law  by  the  Governor  on  May 
2,  2001  (Administrative  Record  Number 
WV-1210). 

In  addition,  WVDEP  has  proposed  a 
guideline  that  further  clarifies  what 
standard  engineering  practices  will  be 
followed  when  allowing  for  the  removal 
of  a  natural  barrier  and  constructing  an 
outcrop  barrier.  Approval  of  the 
proposed  guideline  is  being  made  with 
the  understanding  that  the  State  will 
correct  the  typographical  errors  noted 
above. 

We  find  that  the  specific  design 
criteria  described  above  will  ensure  that 
constructed  outcrop  barriers  will  be  as 
effective  as  natural  barriers  in 
preventing  slides  and  erosion.  In 
addition,  we  find  that  the  proposed  rule 
at  CSR  38-2-14. 8.a.6.  together  with  the 
proposed  guideline  containing  standard 
engineering  practices  for  the  design  of 
constructed  outcrop  barriers,  are  in 
accordance  with  Section  515(b)(25)  of 
SMCRA.  Therefore,  the  required 
program  amendment  codified  at  30  CFR 
948.16(xx)  regarding  constructed 
outcrop  beirriers  is  satisfied  with  the 
adoption  of  the  proposed  rule  and 
guideline  and  can  be  removed. 

7.  Unjust  Hardship  Criterion.  30  CFR 
948.16(rum)  provides  that  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
Section  22B-l-7(d)  to  remove  unjust 
hardship  as  a  criterion  to  support  the 
granting  of  temporary  relief  from  an 
order  or  other  decision  issued  under 
Chapter  22,  Article  3  of  the  W.  Va.  Code. 


State  Response 

The  WVDEP  is  proposing  language 
(Attachment  3)  to  exclude  unjust  hardship  as 
criteria  to  support  the  granting  of  temporary 
relief  under  VVV  Code  22-3. 

In  its  February  26,  2002,  submission, 
WVDEP  included  Attachment  3. 
Attachment  3  contains  a  proposed 
revision  to  W.  Va.  Code  Section  22B-1- 
7,  Appeals  to  boards.  The  attachment 
consists  of  additions  and  deletions  to 
language  at  paragraphs  (d)  and  (hi  of 
Section  22B-1-7  and  identifies  how 
these  statutory  provisions  are  to  be 
amended.  Only  paragraph  (d)  pertains  to 
the  required  amendment  relating  to 
unjust  hardship. 

WVDEP  proposes  to  amend  paragraph 
(d)  by  adding  a  proviso  that  provides  as 
follows:  "Provided;  however,  the 
criterion  of  unjust  hardship  cannot  be 
used  to  support  the  granting  of 
temporary  relief  for  an  order  or  other 
decision  issued  under  article  three, 
chapter  twenty-two  of  this  code."  The 
proposed  leinguage  was  submitted  to  the 
Legislature  for  consideration. 

On  February  27,  2002,  the  proposed 
language  was  modified  and  reported  out 
of  committee  as  Senate  Bill  735.  The 
revised  language  reads  as  follows: 
"Provided,  That  unjust  hardship  shall 
not  be  grounds  for  granting  a  stay  or 
suspension  of  such  order,  permit  or 
official  action  for  an  order  issued 
pursuant  to  article  three,  chapter 
twenty -two  of  this  code.'"  Engrossed 
Senate  Bill  735  passed  the  Senate  on 
March  1,  2002,  and  was  reported  to  the 
House  Judiciary  Committee  where  it 
died  in  committee  without  further 
action  by  the  Legislature. 

As  announced  in  the  February  21, 
1996,  Federal  Register  (61  FR  6516)  on 
we  did  not  approve  the  language  at 
Section  22B-l-7(d)  concerning  allowing 
temporary  relief  where  the  appellant 
demonstrates  that  the  executed  decision 
appealed  from  will  result  in  the 
appellant  suffering  an  "unjust 
hardship,"  because  the  language  is 
inconsistent  with  Sections  514(d)  and 
525(c)  of  SMCRA,  which  do  not  allow 
temporary  relief  to  be  granted  based  on 
a  showing  of  unjust  hardship.  As 
discussed  in  the  July  14.  1998,  Federal 
Register  notice  (63  FR  37775),  our 
earlier  required  amendment  regarding 
unjust  hardship  was  modified  based  on 
a  settlement  agreement  in  West  Virginia 
Mining  and  Reclamation  Association  v. 
Babbitt.  Civil  Action  No,  2:96-0371 
(S.D.  W.Va.,  July  11.  1997).  We  clarified 
our  earlier  decision  by  stating  that 
Section  22B-l-7(d)  is  not  approved 
only  to  the  extent  that  it  includes  unjust 
hardship  as  a  criterion  to  support  the 
granting  of  temporary'  relief  from  an 


order  or  other  decision  issued  under 
Chapter  22,  .Article  3  of  the  W  Va.  Code, 
which  is  the  State  counterpart  to 
SMCRA. 

WNTDEP  has  informed  the  Surface 
Mine  Board  that  unjust  hardship  is  an 
invalid  basis  for  granting  temporar> 
relief  for  SMCRA  purposes.  In  our 
meeting  with  the  VV\T)EP  on  Ianuar\-  15, 
2002,  W\T)EP  stated  that,  to  its 
knowledge,  the  Surface  Mine  Board  has 
not  used  this  criterion,  and  the  State  has 
never  asked  that  it  be  a  consideration  in 
granting  a  stay  or  suspending  an  order 
pursuant  to  W  Va.  Code  22B-l-7(d) 
(Administrative  Record  Number  W\'- 
1271). 

On  October  26,  1988,  the  West 
Virginia  Supreme  Court  of  .Appeals  in 
Canestraro  v.  Faerber  ruled  that,  "When 
a  provision  of  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act, 
W.Va.  Code  22A-3-1  et  seq  .  is 
inconsistent  with  Federal  requirements 
in  the  Surface  Mining  Control  and 
Reclamation  Act,  30  U.S.C.  §  1201  et 
seq.,  the  State  Act  must  be  read  in  a  way 
consistent  with  the  Federal  Act  "  See 
Canestraro  v.  Faerber.  179  W.  Va.  793, 
374  S.E.2d  319  (1988)  (Administrative 
Record  Number  WV-761), 

In  another  decision  rendered  on  luly 
12,  1996,  the  West  Virginia  Supreme 
Court  of  Appeals  held  that,  pursuant  to 
30  CFR  731.17(g),  whenever  changes  to 
laws  or  regulations  that  make  up  the 
approved  State  program  regarding 
surface  mining  reclamation  are 
proposed  by  the  State,  no  such  change 
to  the  laws  or  regulations  shall  take 
effect  for  purposes  of  a  State  program 
until  approved  as  an  amendment  by 
OSM.  In  addition,  the  Supreme  Court 
ruled  that  a  State  regulation  enacted 
pursuant  to  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act 
(WVSCMRA),  W.  Va.  Code  22A-3-1  to 
40  (1993),  [now  West  Virginia  Code  22- 
3-1  to  32  (1994  and  Supp  1995)].  must 
be  read  in  a  manner  consistent  with 
Federal  regulations  enacted  in 
accordance  with  SMCRA.  30  U.S.C. 
1201  to  1328  (1986).  See  Charles 
Schultz  V.  Consolidation  Coal  Company, 
197  W.Va.  375.  475  S.E.2d  467  (1996) 
(Administrative  Record  Number  VW- 
1038). 

As  discussed  above,  we  have 
previously  ruled  that  West  Virginia's 
temporan'  relief  provision  at  W  Va 
Code  Section  22B-l-7(d)  cannot  be 
approved  "to  the  ex-tent  that  the  unjust 
hardship  criterion  supports  the  granting 
of  temporan.'  relief  from  an  order  or 
other  decision  issued  under  Chapter  22, 
Article  3  of  the  West  Virginia  Code"  (63 
FR  37775:  luly  14,  1998).  The  effect  of 
that  decision  is  that  the  unjust  hardship 
criterion  at  VV,  Va.  Code  22B-l-7(d)  is 
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not  part  of  the  State's  approved 
regulator^'  program  (63  FR  37775). 
Furthermore,  as  mentioned  above, 
WVDEP  has  never  asked  that  unjust 
hardship  be  a  consideration  by  the 
Surface  Mine  Board  in  granting  a  stay  or 
suspending  an  order  pursuant  to  \V.  Va. 
Code  22B-l-7(d).  and  it  has  informed 
the  Board  that  it  should  never  be  a  basis 
for  granting  temporary  relief  under  the 
approved  State  program.  In  addition,  the 
West  Virginia  Supreme  Court  of 
Appeals  has  held  that  "when  there  is  a 
conflict  between  the  Federal  and  State 
provisions,  the  less  restrictive  State 
provision  must  yield  to  the  more 
stringent  Federal  provision.  *   *   * 
Canestraro,  374  S.E.2d  at  321.  In  light 
of  our  disapproval  of  the  statutory 
language  that  is  the  subject  of  this 
required  amendment,  and  in  light  of  the 
principles  articulated  in  Canestraro,  and 
Schultz,  we  now  believe  that  the 
concerns  identified  in  the  required 
amendment  at  30  CFR  948.16(nnn)  have 
been  satisfied,  thereby  rendering  the 
required  amendment  unnecessary. 
Therefore,  we  are  removing  it.  However, 
to  avoid  confusion  or  misinterpretation 
of  the  approved  State  regulatory 
program,  we  recommend  that  the 
statutory  provision  discussed  above  be 
deleted. 

8.  Economic  Feasibility.  30  CFR 
948.16(ooo)  provides  that  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
W.  Va.  Code  22B-l-7(h)  by  removing 
reference  to  Article  3,  Chapter  22. 

State  Response 

In  our  meeting  with  the  WVDEP  on 
January  15,  2002.  the  WVDEP  stated  that 
W.  Va.  Code  22B-l-7(h)  applies  only  to 
the  Environmental  Quality  Board, 
which  hears  Clean  Water  Act  appeals.  In 
its  February  26,  2002,  submittal, 
WVDEP  provided  proposed  language  (at 
Attachment  3)  to  delete  the  reference  to 
Article  3  Chapter  22  from  W.  Va.  Code 
22B-l-7(h).  The  language  was  included 
in  Engrossed  Senate  Bill  735  and 
reported  out  of  the  Judiciary  Committee 
on  February  27.  2002.  Despite  WVDEPs 
good  efforts,  the  bill  did  not  pass  the 
Legislature  in  the  2002  legislative 
session. 

We  have  previously  ruled  that  West 
Virginia's  administrative  appeals 
provision  at  W.  Va.  Code  22B-l-7(h) 
could  not  be  approved  "only  to  the 
extent  that  it  references  Article  3. 
Chapter  22  of  the  W.  Va.  Code.  "  (63  FR 
37774,  37775:  July  14.  1998).  The  effect 
of  that  decision  is  that  the  reference  to 
Article  3  Chapter  22  at  W.  Va.  Code 
22B-l-7(h)  is  not  part  of  the  approved 


West  Virginia  program.  This 
disapproved  provision  should  never  be 
implemented  by  the  State  because  the 
West  Virginia  Supreme  Court  of 
Appeals  has  held  that  "when  there  is  a 
conflict  between  the  federal  and  state 
provisions,  the  less  restrictive  state 
provision  must  yield  to  the  more 
stringent  federal  provision.   *   *   * 
Canestraro.  374  S.E.2d  at,  321.  As  noted 
in  Finding  7,  the  West  Virginia  Supreme 
Court  of  Appeals  also  held  in  Schultz 
that  no  change  in  a  State  surface  mining 
law  or  regulation  can  take  effect  for 
purposes  of  a  State  program  until 
approved  by  OSM,  and  State  surface 
mining  reclamation  regulations  must  be 
read  in  a  manner  consistent  with 
Federal  regulations  enacted  in 
accordance  with  SMCRA,  Schultz.  475 
S.E.2d  467.  (Administrative  Record 
Number  WV-1038).  Because  we  have 
previously  disapproved  the  language 
that  is  the  subject  of  this  required 
amendment,  and  because  of  the 
principle  articulated  in  Canestraro  and 
Schultz.  we  conclude  that  the  required 
amendment  at  30  CFR  948.16(ooo)  has 
been  satisfied.  Therefore,  we  are 
removing  it. 

9.  Bond  Release.  30  CFR  948.16(qqq) 
provides  that  West  Virginia  must  revise 
CSR  38-2-2.20.  or  otherwise  revise  the 
West  Virginia  program  to  clarify  that  a 
bond  may  not  be  released  where  passive 
treatment  systems  are  used  to  achieve 
compliance  with  applicable  effluent 
limitations. 

State  Response 

CSR  38-2-12. 2.e  was  amended  to 
provide  as  follows. 

12.2.e.  Notwithstanding  any  other 
provisions  of  this  rule,  no  bond  release  or 
reduction  will  be  granted  if,  at  the  time, 
water  discharged  from  or  affected  by  the 
operation  requires  chemical  or  passive 
treatment  in  order  to  comply  with  applicable 
effluent  limitations  or  water  quality 
standards.  Measures  approved  in  the  permit 
and  taken  during  mining  and  reclamation  to 
prevent  the  formation  of  acid  drainage  shall 
not  be  considered  passive  treatment; 
Provided.  Thai  the  Director  may  approve  a 
request  for  Phase  I  but  not  Phase  11  or  III, 
release  if  the  applicant  demonstrates  to  the 
satisfaction  of  the  Director  that  either.  *   *   * 

CSR  38-2-1 2. 2. e  was  amended,  in 
effect,  by  prohibiting  bond  release  if 
water  discharged  from  the  permit  area 
requires  chemical  or  passive  treatment. 
In  addition,  a  new  sentence  is  added 
that  clarifies  that  measures  approved  in 
the  permit  and  taken  during  mining  and 
reclamation  to  prevent  the  formation  of 
acid  drainage  shall  not  be  considered 
passive  treatment. 

We  find  that  as  amended,  the 
provision  satisfies  the  required  program 


amendment  codified  at  30  CFR 
948.16(qqq)  which  can,  therefore,  be 
removed.  We  also  find  that  the  new 
language  which  clarifies  that  measures 
approved  in  the  permit  and  taken 
during  mining  and  reclamation  to 
prevent  the  formation  of  acid  drainage 
shall  not  be  considered  passive 
treatment,  does  not  render  the  West 
Virginia  program  less  effective  than  the 
Federal  regulations.  Such  measures 
might  include,  for  example,  selective 
placement  of  acid-generating  materials 
in  the  backfill,  placing  limestone  or 
other  alkaline-generating  materials  in 
the  backfill  in  close  proximity  to  acid- 
generating  materials,  and  the  use  of 
imderdrains  to  prevent  groundwater 
from  wetting  acid-generating  materials. 
Measures  such  as  these  are  taken  to 
prevent  the  formation  of  acid 
discharges,  and  not  to  treat  such 
discharges  once  they  are  discovered. 
Therefore,  we  find  the  new  provision . 
does  not  render  the  West  Virginia 
program  less  effective  than  the  Federal 
regulations  concerning  bond  release  at 
30  CFR  800.40.  and  the  provisions 
concerning  hydrologic  balance 
protection  at  30  CFR  816.41  and  the 
backfilling  and  grading  requirements  at 
30  CFR  816/817. 102(f)  and  can  be 
approved. 

10.  Water  Supply  Replacement 
Waiver.  30  CFR  948.16(sss)  provides 
that  West  Virginia  must  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
CSR  38-2-14. 5(h)  and  W.  Va.  Code  22- 
3-24  (b)  to  clarify  that  the  replacement 
of  water  supply  can  only  be  waived 
under  the  conditions  set  forth  in  the 
definition  of  "Replacement  of  water 
supply,"  paragraph  (b).  at  30  CFR  701.5. 

State  Response 

In  our  January  15.  2002,  meeting  with 
WVDEP.  State  officials  said  they  would 
reevaluate  the  Federal  language  set  forth 
in  the  definition  of  "Replacement  of 
water  supply"  paragraph  (b).  at  30  CFR 
701.5.  Subsequently,  in  its  March  8. 
2002,  letter.  WVDEP  stated  that  it  had 
reevaluated  its  water  replacement  and 
waiver  requirements  at  W.  Va.  Code  22- 
3-24  and  in  its  rules.  WVDEP  stated  that 
it  plans  to  propose  changes  for  the  2003 
regular  legislative  session  that  would 
clarify  that  replacement  of  an  affected 
water  supply  that  is  needed  for  the 
existing  land  use  or  for  the  post-mining 
land  use  caimot  be  waived.  WVDEP 
stated  that  historically,  under  the  State 
program,  replacement  waivers  are  not 
sought  nor  granted  for  such  water 
supplies.  In  addition.  WVDEP  stated 
that,  until  it  amends  its  program 
explicitly  to  be  consistent  with  the 
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Federal  water  replacement  requirement, 
it  will  onlv  allow  water  replacement 
waivers  in  accordance  with  the 
provisions  in  the  definition  of 
"Replacement  of  water  supply," 
paragraph  (b).  at  30  CFR  701.5. 

W.  Va.  Code  22-3-24(b)  states  diat 
'■(a]ny  operator  shall  replace  the  water 
suppiv  of  an  owner  of  interest  in  real 
propertv  who  obtains  all  or  part  of  the 
owner's  supply  of  water  for  domestic, 
agricultural,  industrial  or  other 
legitimate  use  from  an  underground  or 
surface  source  where  the  supply  has 
been  affected  by  contamination, 
diminution  or  interruption  proximately 
caused  by  the  surface-mining  operation, 
unless  waived  by  the  owner."  CSR  38- 
2-14. 5(h)  limits  the  availability  of  a 
waiver.  It  provides  that  "(a)  waiver  of 
water  supply  replacement  granted  by  a 
landowner  as  provided  in  subsection  (b) 
of  section  24  of  the  Act  shall  apply  only 
to  underground  mining  operations, 
provided  that  a  waiver  shall  not  exempt 
any  operator  from  the  responsibility  of 
maintaining  water  quality."  The 
limitation  of  maintaining  water  quality 
is  not  sufficient  to  be  no  l^ss  effective 
than  the  corresponding  Federal 
requirements. 

30  CFR  701.5  defines  the  term 
"Replacement  of  water  supply."  Part  (b) 
of  the  definition  states  that  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could 
feasibly  be  developed,  but  only  "(i]f  the 
affected  water  supply  was  not  needed 
for  the  land  use  in  existence  at  the  time 
of  loss,  contamination,  or  diminution, 
and  if  the  supply  is  not  needed  to 
achieve  the  postmining  land  use.*   *   *" 
Thus,  under  Federal  regulations,  actual 
replacement  of  water  supply  is  required 
unless  consideration  is  given  to  effect 
on  premining  and  postmining  land  uses. 
West  Virginia's  waiver  provision 
contains  no  equivalent  consideration. 
Federal  law  is  therefore  more  restrictive 
and  the  State  regulations  are  less 
effective. 

We  have  previously  ruled  that  West 
Virginia's  water  replacement  waiver 
provision  could  not  be  approved  "to  the 
extent  that*   *   *  [it]  would  not  be 
implemented  in  accordance  with  the 
definition  of  "Replacement  of  water 
suppiv"  at  30  CFR  701.5."  (61  FR  at 
6524. "February  21,  1996).  In  addition. 
OSM  required  that  the  West  Virginia 
program  be  further  amended  to  clarify 
that  under  W.  Va.  Code  Section  22-3- 
24(b)  and  CSR  38-2-14. 5.h,  the 
replacement  of  water  supply  can  only  be 
waived  under  the  conditions  set  forth  in 
the  definition  of  "Replacement  of  water 
supply  at  30  CFR  701.5(b).  In  the 
February  9,  1999,  Federal  Register. 


OSM  announced  the  approval  of  the 
State's  definition  of  replacement  of 
water  supply  at  W.Va.  Code  22-3-3(z), 
but  we  required  that  the  State  adopt  a 
counterpart  to  30  CFR  701.5(b)  (64  FR 
at  6202-6203).  As  noted  above,  the 
W\T)EP  has  committed  to  allowing 
waivers  only  in  a  manner  consistent 
with  the  Federal  definition.  This 
commitment  complies  with  the  mandate 
of  the  West  Virginia  Supreme  Court  of 
Appeals,  which  has  held  that  "when 
there  is  a  conflict  between  the  federal 
and  state  provisions,  the  less  restrictive 
state  provision  must  yield  to  the  more 
stringent  federal  provision*   *   * 
Canestraro.  379  S.E.2.d.  at  321. 

As  noted  above  in  Finding  7.  the  West 
Virginia  Supreme  Court  of  Appeals  has 
ruled  that  "[w]hen  a  provision  of  the 
West  Virginia  Surface  Coal  Mining  and 
Reclamation  Act.  W.Va.  Code  22A-3-1 
e^  seq..  is  inconsistent  with  Federal 
requirements  in  the  Surface  Mining 
Control  and  Reclamation  Act,  30  U.S.C. 
§  1201  et  seq..  the  State  Act  must  be 
read  in  a  way  consistent  with  the 
Federal  Act."  Canestraro.  374  S.E.2d  at 
321  (Administrative  Record  Number 
WV-761). 

In  addition.  State  rules  must  be  read 
in  a  manner  consistent  with  Federal 
regulations,  Schultz.  As  noted  above  in 
Finding  7,  the  West  Virginia  Supreme 
Court  of  Appeals  also  held  in  Schultz 
that  no  change  in  a  State  surface  mining 
law  or  regulation  can  take  effect  for 
purposes  of  a  State  program  until 
approved  by  OSM.  and  State  surface 
mining  reclamation  regulations  must  be 
read  in  a  manner  consistent  with 
Federal  regulations  enacted  in 
accordance  with  SMCRA.  Schultz.  475 
S.E.2d  467.  (Administrative  Record 
Number  WV-1038). 

Because  of  the  State's  commitment  to 
comply  with  the  more  restrictive 
Federal  waiver  requirement,  and 
because  of  the  principles  established  in 
Canestraro  and  Schultz,  we  conclude 
that  the  required  amendment  at  30  CFR 
948.16(sss)  has  been  satisfied. 
Therefore,  we  are  removing  it.  We 
recommend  that  the  provision  be 
included  in  the  program  at  some  future 
date  to  avoid  confusion  or 
misinterpretation. 

11.  Existing  Structures  and 
Approximate  Original  Contour  (AOC). 
30  CFR  948.16(vvv)(l)  provides  that 
West  Virginia  must  amend  its  program 
to  be  consistent  with  30  CFR 
701.11(e)(2)  by  clarif\-ing  that  the 
exemption  at  CSR  38-2-3. 8(c)  does  not 
applv  to  the  requirements  to  restore  the 
landto  AOC. 


State  Response 

This  required  program  amendment  should 
be  removed.  The  State  regulation  in 
subsection  3.8.C.  was  amended  to  not  apply 
to  new  and  existing  coal  waste  facilities  and 
was  submitted  lo  the  Office  of  Surface 
Mining  on  March  17.  2000.  as  a  program 
amendment.  A  copy  of  the  revised  subsection 
3. B.C.  is  attached  and  is  pending  OSM  action. 
The  State  saw  no  need  to  add  language  about 
approximate  original  contour  to  regulation  at 
subsection  3.8(c)  since  the  WV  Surface  Coal 
Mining  and  Recitation  Act  performance 
standard  at  Section  22-3-1 3(b)(3)  is  clear 
about  the  requirement  to  restore  the 
approximate  original  contour  with  respect  to 
surface  mines. 

On  August  18.  2000  (65  FR  50413).  we 
approved  the  State's  change  which 
clarifies  that  the  exemption  at  CSR  38- 
2-3. 8, c.  does  not  apply  to  new  and 
existing  coal  waste  facilities  In  that 
same  notice,  we  revised  30  CFR 
948.16(v\'\)(l)  by  deleting  the 
requirement  to  clarifx'  that  the 
exemption  at  CSR  38-2-3. 8(c)  does  not 
applv  to  the  requirements  for  new  and 
existing  coal  mine  waste  disposal 
facilities.  However,  we  continued  to 
require  at  revised  30  CFR  948.16(v\^)(l) 
that  the  State  clarif\-  that  the  exemption 
at  CSR  38-2-3. 8(c)  does  not  apply  to  the 
requirement  to  restore  the  land  to 
approximate  original  contour  (AOC). 

In  its  response  quoted  above.  W\T)EP 
stated  that  Section  22-3-13(b)(3)  of  the 
West  Virginia  Surface  Coal  Mining  and 
Reclamation  Act  is  clear  about  the 
requirement  to  restore  the  AOC  with 
respect  to  surface  mines.  W.Va.  Code  at 
22-3-1 3(b)(3)  requires  surface  mines  to 
be  restored  to  AOC.  except  those  which 
receive  a  variance  under  W.Va.  Code 
22-3-1 3(c)  concerning  mountaintop 
removal  mining  operations,  and  for 
those  situations  where  the  overburden  is 
thin  and  the  resulting  material  is 
insufficient  to  achieve  AOC.  In  addition. 
W.Va.  Code  22-3-1 3(d)  and  (e)  provide 
for  variances  from  AOC  for  steep  slope 
mining  operations  under  certain 
circumstances.  Given  this  clarification, 
we  are  approving  the  State's  response  to 
the  required  amendment  at  30  CFR 
948.16(vvv)(l)  to  the  extent  that  the 
exemption  at  CSR  38-2-3. 8(c)  does  not 
applv  to  the  requirement  to  restore  the 
land  to  AOC,  Therefore,  to  the  extent 
that  CSR  38-2-3. 8(c)  is  limited  to 
existing  facilities  and  does  not  apply  to 
the  requirement  to  restore  the  land  to 
AOC.  we  find  that  the  required 
amendment  codified  at  30  CFR 
948.16(vvv)(l)  is  satisfied  and  can  be 
removed. 

12.  Certification  of  Haulroads  30  CFR 
948.16(vvv)(2)  provides  that  West 
Virginia  must  amend  CSR  38-2-4.12  to 
reinstate  the  following  deleted  language: 
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"and  submitted  for  approval  to  the 
Director  as  a  permit  revision." 

State  Response 

The  WVDEP  has  established  guidelines 
(Series  20  Effective  1-97.  page  22  of  the  I&E 
Handbook.  Attachment  4)  for  approval  of 
minor  revisions  to  the  original  design.  Minor 
deviations  from  the  approved  plan  for 
haulroads  (width,  grade,  etc.)  are  permissible 
as  long  they  are  within  the  construction 
tolerance  specified  in  :)8-3.35  l,38-2-.3.33). 

The  provision  at  CSR  38-2-4.12 
concerns  the  certification  of  haulroads. 
However,  the  procedures  that  were 
initially  submitted  to  OSM  only  applied 
to  the  approval  of  as-built  certifications 
for  drainage  systems.  During  the  Ianuar\' 
15.  2002,  meeting  WVDEP  agreed  to 
reevaluate  this  issue  and.  if  necessary, 
amend  its  policy  to  make  it  applicable 
to  haulroads  (Administrative  Record 
NumberVW-1271). 

On  February  26.  2002.  WVDEP 
submitted  revised  guidelines  for  the 
approval  of  minor  revisions  to  the 
original  design  of  haulroads 
(Administrative  Record  Number  WV- 
1276).  The  guidelines  are  set  forth  in 
Attachment  4.  As  noted  above,  the  State 
clarified  that  minor  deviations  from  the 
approved  plan  for  haulroads  are 
permissible  so  long  as  they  are  within 
the  construction  tolerance  limits 
specified  in  CSR  38-2-3.35.  not  38-3.35 
as  quoted  above. 

Attachment  4  is  entitled.  "Minor 
Revisions  Approvable  by  Field  Level 
Personnel"  and  contains  the  following 
language: 

Purpose:  Establish  guidelines  for 
approval  of  minor  adjustments  to 
original  proposals. 

Policy /Proceciures:  Minor  revisions  to 
original  designs  must  be  within  the 
construction  tolerances  specified  in  38- 
2-3.35.  If  not.  a  permit  revision  is 
required.  The  following  are  examples  of 
minor  revisions  that  are  approvable  at 
the  field  inspector  level. 

1 .  Minor  drainage  structure 
configuration  changes  (i.e.,  round  vs. 
square,  spillway  one  one  side  instead  of 
the  other,  etc.)  as  long  as  the  required 
sediment  storage  capacity  is  maintained. 
(Approved  by  virtue  of  the  inspector 
signing  off  on  the  as-built  certification) 

2.  Minor  road  width/slope 
configiiration  (as  long  as  the  width/ 
slope  do  not  compromise  safety 
considerations).  (Approved  as  an  as- 
built  certification) 

3.  Additional  sediment  control 
capacity  (i.e.,  additional  sumps  on 
roads,  pre  sumps  in  front  of  sediment 
ponds).  (Approved  as  an  as-built 
certification) 

4.  Species  substitution  on  planting 
plans  (i.e..  substituting  legume  for 


legume,  hardwoods  for  hardwoods, 
etc.).  Approved  by  letter  submittal  and 
inspector  signs  off  on  it. 

5.  Minor  bench  size  changes  on  fills 
(i.e..  wider  than  twenty  (20)  feet. 
(Approved  on  the  final  certification) 

6.  Outlets/spillways  constructed  of 
different  material  than  originally 
proposed.  (Approved  on  the  as-built 
certification) 

7.  Additional  rock  flumes  on  backfill 
areas  (letter  approval  when 
constructed). 

8.  Minor  encroachment  of  the  permit 
boundarv  (i.e..  slips,  shootovers.  etc.). 
These  need  to  be  covered  with  a  notice 
of  violation  (NOV)  then  shown  on  a 
progress  map  or  on  the  final  map.  The 
acreage  involved  has  to  be  included  in 
the  disturbed  acreage  number  on  the 
Phase  I  release  application,  and  the 
bond  reduction  calculated  accordingly. 

Keep  in  mind  that  some  of  these 
changes  need  to  be  delineated  on  the 
"map  of  record."  This  can  be  done  by 
requesting  a  progress  map  to  accompany 
the  certification  or  letter,  or  at  a  mid 
term  review,  or  at  the  time  of  final  map 
submittal  (Phase  I  release). 

As  described  in  the  July  24.  1996, 
Federal  Register  notice  (61  FR  38384), 
we  approved  West  Virginia's  haulroad 
certification  requirements,  except  to  the 
extent  that  the  Director  (now  Secretary) 
is  removed  from  the  responsibility  of 
reviewing  permit  revisions  as  required 
under  30  CFR  774.1  i{c).  In  addition,  we 
required  the  State  to  reinstate  the 
following  deleted  language  at  CSR  38- 
2-4.12.  "and  submitted  for  approval  to 
the  Director  as  a  permit  revision." 

CSR  38-2-3.35  provides  that  all  grade 
measurements  and  linear  measurements 
in  the  State's  rules  shall  be  subject  to  a 
tolerance  of  two  (2)  percent.  All  angles 
in  the  rules  shall  be  measured  from  the 
horizontal  and  shall  be  subject  to  a 
tolerance  of  five  (5)  percent.  Provided, 
however,  this  allowable  deviation  from 
the  approved  plan  does  not  affect 
storage  capacity  and/or  performance 
standards.  We  announced  our  approval 
of  these  requirements  in  the  February  9, 
1999.  Federal  Register  (64  FR  6208).' 
The  approved  tolerances  pertain  to  the 
amount  of  allowed  variance  between  the 
approved  designs  in  the  permit 
application  and  the  "as  built" 
measurements  of  those  designs. 

Only  Item  (2)  of  the  proposed 
guidelines  described  above  relates  to 
haulroads.  As  noted  in  Attachment  4,  a 
minor  road  width/slope  configuration, 
as  long  as  the  width/slope  revision  is 
within  the  construction  tolerance  limits 
specified  in  CSR  38-2-3.35  and  does 
not  compromise  safety  considerations, 
can  be  approved  as  an  as-built 
certification  by  field  personnel.  All 


other  as-built  haulroad  configurations 
must  be  approved  by  the  Secretar\'  as 
permit  revisions. 

Neither  SMCRA  nor  the  Federal 
regulations  provides  for  the  approval  of 
as-built  certifications  that  are  within  the 
construction  tolerance  limits  as  set  forth 
in  CSR  38-2-3.35.  However,  we  find 
that  the  existing  State  requirements 
regarding  as-built  certifications,  together 
with  the  proposed  State  clarification 
regarding  minor  changes  in  the  width 
and/or  slope  of  haulroads,  as  described 
in  Item  (2)  of  Attachment  4,  appear 
reasonable  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 
Because  the  State  has  clarified  that  only 
minor  deviations  from  the  approved 
designs  for  haulroads  are  permissible  as 
long  as  they  are  within  the  construction 
tolerance  limits  specified  at  CSR  38-2- 
3.35,  and  all  other  as-built  haulroad 
configurations  that  exceed  those  limits 
require  the  Secretary's  approval  as 
permit  revisions,  we  are  approving  the 
State's  proposal  and  removing  the 
required  amendment  at  30  CFR 
948.16(vw)(2)  which  requires  that  all 
as-built  certifications  for  haulroads  be 
submitted  and  approved  as  permit 
revisions.  This  approval  is  limited  to 
minor  as-built  haulroad  certifications  as 
described  herein  and  does  not  apply  to 
the  other  proposed  minor  revisions  that 
field  personnel  may  authorize  as 
described  in  Attachment  4.  "Minor 
Revisions  Approvable  by  Field  Level 
Persoimel,"  Series  20,  page  22  of  the 
Inspection  and  Enforcement  Handbook. 
The  other  revisions  mentioned  therein 
do  not  pertain  to  this  rulemaking. 

13.  Slurry  Impoundments.  30  CFR 
948.16(vvv)(3)  provides  that  West 
Virginia  must  amend  its  program  by 
clarifying  that  the  requirements  at  CSR 
38-2-5.4(c)  also  apply  to  slurry 
impoundments. 

Sfate  Response 

The  WVDEP  is  proposing  a  change  to 
subsection  5.4.d.4  (Attachment  5}  which 
clarifies  that  non-MSHA  size  coal  processing- 
waste  dams  and  embankments  will  be 
certified  bv  a  registered  professional  engineer 
as  indicated  in  30  CFR  780.25. 

In  the  July  24, 1996,  Federal  Register 
(61  FR  38384),  we  found  that  the 
removal  of  the  words,  "which  may 
include  slurry  impoundments"  from 
CSR  38-2-5. 4. c.  made  it  unclear  as  to 
whether  slurry  impoundments  are 
subject  to  the  impoundment 
requirements  at  CSR  38-2-5.4.C.  If  CSR 
38-2-5.4. c.  does  not  apply  to  slurry 
impoundments  (which  appeared  to  be 
the  purpose  of  the  deletion),  the 
provision  is  rendered  less  effective  than 
30  CFR  816.49  and  817.49. 
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The  State's  existing  rules  at  CSR  38- 
2-22.4. c.  governing  small 
impoundments  state  that  coal  refuse 
sites  which  result  in  impoundments 
which  are  not  subject  to  the  Dam 
Control  Act  or  the  Federal  Mine  Health 
and  Safety  Act  shall  be  designed, 
constructed,  and  maintained  subject  to 
the  requirements  of  this  subsection  and 
subsections  CSR  38-2-5.4  and  22.5.J.6. 

By  referencing  subsection  5.4,  the 
required  amendment  at  30  CFR 
948.16(vvv)(3)  appears  to  be  satisfied  in 
so  far  as  it  is  clear  that  all  non-MSHA 
size  or  small  coal  refuse  impoundments 
must  comply  with  the  State's 
impoundment  requirements  at 
subsection  5.4.  However,  because  CSR 
38-2-5. 4. d  allows  certain 
impoundments  to  be  certified  by  a 
registered  professional  engineer  or  a 
licensed  land  surveyor,  we  questioned 
whether  the  State's  existing 
requirements  were  as  effective  as  the 
Federal  rules.  The  Federal  requirements 
at  30  CFR  780.25(a)(3)(i)  provides  that 
all  coal  refuse  impoundments, 
regardless  of  size,  must  be  certified  by 
a  registered  professional  engineer.  In 
addition,  it  was  unclear  if  coal  refuse 
dams  and  embankments  which  are 
subject  to  the  Dam  Control  Act  or  the 
Federal  Mine  Health  and  Safety  Act  are 
subject  to  the  impoundment 
requirements  at  CSR  38-2-5.4(c). 

On  February  26.  2002,  WVDEP 
submitted  the  proposed  revision 
described  above  to  its  program 
(Administrative  Record  Number  WV- 
1276).  Attachment  5  contains  a 
proposed  revision  to  CSR  38-2-5. 4. d. 
According  to  the  State,  this  provision  is 
to  be  amended  at  subdivision  38-2- 
5.4.d.3.  by  adding  the  words  "except  all 
coal  processing  waste  dams  and 
embankments  covered  by  subsection 
22. 4. c.  shall  be  certified  by  a  registered 
professional  engineer."  As  amended. 
CSR  38-2-5.4. d. 3.  would  read  as 
follows:  Design  and  construction 
certification  of  embankment  type 
sediment  control  structures  may  be 
performed  only  by  a  registered 
professional  engineer  or  licensed  land 
surveyor  experienced  in  construction  of 
embankments  "except  all  coal 
processing  waste  dams  and 
embankments  covered  by  subsection 
22. 4. c.  shall  be  certified  by  a  registered 
professional  engineer." 

The  State  submitted  the  proposed  rule 
changes  to  the  Legislature  in  Februar\' 
2002.  However,  because  of  a  procedural 
error,  the  Legislature  did  not  adopt  the 
revised  language.  To  correct  this 
oversight,  on  April  19.  2002.  WVDEP 
filed  these  changes  with  the  Secretary*  of 
State  as  emergency  rules.  According  to 
State  law,  emergency  rules  can  remain 


in  effect  for  not  more  than  15  months. 
Final  legislative  rules  are  to  be  adopted 
by  the  State  during  a  special  legislative 
session  or  during  the  regular  2003 
legislative  session.  We  will  review  the 
emergency  and  final  rules  adopted  by 
the  State  to  ensure  that  the  language  of 
those  rules  is  substantively  identical  to 
the  language  that  we  are  approving 
today,  with  the  exception  of  the 
correction  of  typographical  and 
grammatical  errors  such  as  the  two 
noted  in  Finding  19.  Any  substantive 
differences  in  the  language  are  subject  to 
further  public  review  as  a  progremi 
amendment  under  30  CFR  732.17. 

As  discussed  above.  CSR  38-2-22  4. c. 
clarifies  that  CSR  38-2-5.4  applies  to 
small.  non-MSHA  size  coal  refuse  dams 
and  embankments.  In  addition,  the 
proposed  revision  at  CSR  38-2-5. 4. d. 3 
clarifies  that  all  small  coal  refuse  dams 
and  embankments  must  be  certified  by 
a  registered  professional  engineer. 
Furthermore,  CSR  38-2-5.4. d.4. 
provides  that  the  design  and 
construction  of  coal  refuse 
impoundments  meeting  the  MSHA  size 
or  other  requirements  at  30  CFR 
77.216(a)  may  only  be  performed  by  a 
registered  professional  engineer.  Given 
that  there  are  design  and  construction 
certification  requirements  for  both 
MSHA  and  non-MSHA  size  coal  refuse 
impoundments  at  CSR  38-2-5. 4. d.  the 
structure  of  this  section  implies  that  all 
coal  refuse  impoundments  must  comply 
with  the  impoundment  requirements  at 
CSR  38-2-5.4.C.  In  addition.  CSR  38-2- 
22.1  requires  that  all  coal  slurry- 
impoundments,  including  MSHA  size 
impoundments,  must  comply  with  all 
applicable  requirements  of  the  State 
program.  These  would  include  those 
requirements  contained  in  CSR  38-2- 
5.4.  In  accordance  with  30  CFR 
780.25(a)(3)(i)  and  784.16(a){3)(i),  we 
are  approving  the  proposed  revision  at 
CSR  38-2-5. 4. d. 3.  which  provides  that 
all  coal  processing  waste  dams  and 
embankments  covered  by  subsection 
22. 4. c.  shall  be  certified  by  a  registered 
professional  engineer.  Furthermore, 
given  that  the  State  has  clarified  that 
sluny  impoundments,  regardless  of  size. 
are  subject  to  the  requirements  of  CSR 
38-2-5. 4. c,  we  find  that  the  required 
amendment  at  30  CFR  948.16(wv)(3)  is 
satisfied  and  can  be  removed. 

Upon  promulgation  of  a  final  rule  by 
the  State.  WVDEP  will  be  required  to 
provide  a  copy  of  it  to  OSM.  OSM  will 
review  it  to  ensure  that  the  language 
contained  therein  is  identical  to  that 
language  which  is  being  approved 
todav.  Any  substantive  differences  in 
the  language  will  be  subject  to  further 
public  review  and  approval  by  us  as  a 
program  amendment. 


14.  Coal  Refuse  Disposal  in  the 
Backfill.  30  CFR  948.15(vvv)(4)  provides 
that  West  Virginia  must  amend  CSR  38- 
2-14. 15(m),  or  otherwise  amend  its 
program  to  require  compliance  with  30 
CFR  816/817. 81(b).  (d).  and  (e) 
regarding  coal  refuse  disposal, 
foundation  investigations  and 
emergency  procedures  and  to  clarify 
that  where  the  coal  processing  waste 
proposed  to  be  placed  in  the  backfill 
contains  acid-or  toxic-producing 
materials,  such  material  must  not  be 
buried  or  stored  in  proximity  to  any 
drainage  course  such  as  springs  and 
seeps,  must  be  protected  from 
groundwater  by  the  appropriate  use  of 
rock  drains  under  the  backfill  and  along 
the  highwall.  and  be  protected  from 
water  infiltration  into  the  backfill  by  the 
use  of  appropriate  methods  such  as 
diversion  drains  for  surface  runoff  or 
encapsulation  with  clay  or  other 
material  of  low  permeability 

State  Response 

This  required  program  amendment  should 
be  removed  Coal  refuse  placed  in  the  backfill 
pursuant  to  subsection  14.15(m)  is  placed 
into  the  mine  workings  or  excavation  areas. 
This  placement,  when  done  in  accordance 
with  the  State's  backfilling  and  grading, 
stability  and  toxic  material  handling  plan 
requirements,  is  consistent  with  the 
provisions  of  30  CFR  816.81  and  817.81. 

In  our  lanuarv  15,  2002,  meeting  with 
W\T)EP  (Administrative  Record 
Number  WT-1271).  State  officials 
agreed  to  clarify'  how  the  State's  existing 
rules  require  that  coal  processing  waste 
outside  the  permit  area  must  be 
disposed  of  in  accordance  with  the 
standards  at  30  CFR  816/817. 81(b)  In 
addition.  VV\TlEP  would  clarify  how  its 
rules  require  sufficient  foundation 
investigations  as  required  by  30  CFR 
816/817. 81(d).  Further.  WVDEP  agreed 
to  provide  us  with  an  explanation  of 
how  its  other  program  requirements 
regarding  underdrains,  diversions,  and 
toxic  handling  plans  apply  to  the 
disposal  of  coal  refuse  as  allowed  by 
CSR  38-2-14. 14. m.  Finally,  they  noted 
that  the  State's  emergency  procedures  at 
CSR  38-2-14. 15. m. 2.  are  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  816/817  81(e), 

Material  from  Outside  the  Permit 
Area:  In  its  February  26.  2002,  response 
State  officials  assured  us  that  WVDEP 
requires  the  permittee  to  identify  the 
source  of  the  coal  refiise  to  be  disposed 
of  in  the  backfill  in  addition  to  the 
laboratory  testing.  Any  changes  in  the 
source  of  the  coal  refuse  require  the 
approval  of  the  Secretary  The  State 
noted  that  its  rules  at  CSR  38-2- 
14. 15, m. 2,  clearly  require  that  prior 
approval  of  the  Secretary  is  necessary 
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before  placing  coal  refuse  material  in 
the  backfill,  regardless  of  where  the 
material  originates.  This  assurance  from 
the  State  and  the  existing  requirements 
at  CSR  38-2-14. 15. m. 2.  ensure  that,  as 
required  by  30  CFR  816/81 7.81(b),  coal 
rehise  from  activities  located  outside  the 
permit  area  must  be  approved  by  the 
Secretary',  and  the  approval  must  be 
based  on  a  showing  that  the  disposal 
will  be  in  accordance  with  the  standards 
set  forth  in  CSR  38-2-14. 15. m. 

Foundation  Investigations:  According 
to  State  officials,  the  part  of  the  required 
program  amendment  relating  to 
foundation  investigations  is  satisfied 
due  to  the  requirements  at  CSR  38-2- 
14. 15. a.  and  14.15.m.  Those 
requirements  provide  that  the  backfill 
must  be  designed  and  certified  by  a 
registered  professional  engineer  so  that 
a  minimum  long-term  static  safety  factor 
of  1.3  is  achieved  for  the  final  graded 
slope.  All  stability  analyses  include 
properties  of  the  material  to  be  placed, 
properties  of  the  foundation  (whether 
on  solid  bench  or  backfill)  and  include 
site  conditions  that  will  affect  stability. 
The  State  requirements  at  CSR  38-2- 
14. 15. a.  and  14.15.m.  ensure  that 
sufficient  foundation  investigations, 
including  any  necessary  laboratory 
testing  of  foundation  material,  will  be 
performed  prior  to  placing  any  coal 
refuse  in  a  backfill  as  required  by  30 
CFR816/817.81(d). 

Acid  Material  Handling  Plan:  In  its 
February-  26.  2002.  response  \V\T)EP 
clarified  that  coal  processing  waste 
cannot  be  placed  in  the  backfill 
pursuant  to  CSR  38-2-14. 15. m..  unless 
it  is  non-acid  and/or  non-toxic 
producing  or  is  rendered  non-acid  and/ 
or  non-toxic  producing  pursuant  to 
subsection  14. 15. m. 2. 

CSR  38-2-14. 15. m. 2.  provides  the 
following: 

The  coal  processing  waste  will  not  be 
placed  in  the  backfill  unless  it  has  been 
demonstrated  to  the  satisfaction  of  the 
Secretar,'  that: 

The  coal  processing  waste  to  be  placed 
based  upon  laboratory  testing  to  be  non-toxic 
and/or  non-acid  producing:  or 

An  adequate  handling  plan  including 
alkaline  additives  has  been  developed  and 
the  material  after  alkaline  addition  is  non- 
toxic and/or  non-acid  producing. 

VWDEP  officials  stated  that  the  rules 
at  subsection  14.6.  apply  to  the  handling 
of  all  acid  producing  material.  CSR  38- 
2-14. 6. a.  requires  that  all  acid-forming 
or  toxic-forming  material  be  handled 
and  treated  in  accordance  with  the 
approved  toxic  handling  plan. 
According  to  State  officials,  all  coal 
refuse  must  be  rendered  non-toxic  or 
non-acid  producing  before  it  is  placed 
in  the  backfill.  Furthermore,  any 


alkaline  addition  that  may  be  required 
must  occur  prior  to  placement  in  the 
backfill. 

In  addition.  CSR  38-2-14. 6.b. 
provides  that,  "[ajcid-forming  or  toxic- 
forming  material  shall  not  be  buried  or 
stored  in  proximity  to  a  drainage  course 
or  groundwater  system."  Therefore, 
when  a  toxic  handling  plan  for  the 
disposal  of  acid-forming  or  toxic- 
forming  materials  is  submitted  under 
CSR  38-2-14. 15. m.2.B..  the  plan  must 
identify  whether  or  not  a  drainage 
course  or  groundwater  system  exists  in 
proximity  to  the  burial  site.  If  such  a 
drainage  course  or  groundwater  system 
exists  in  proximity  to  the  burial  site,  the 
Secretary  must  disapprove  the  burial  of 
the  acid-producing  or  toxic-producing 
material  at  the  proposed  site.  This 
requirement  ensures  that  where  the  coal 
processing  waste  proposed  to  be  placed 
in  the  backfill  contains  acid-  or  toxic- 
producing  materials,  such  materials 
cannot  be  buried  or  stored  in  proximity 
to  anv  drainage  course  such  as  springs 
and  seeps  as  required  bv  30  CFR  816/ 
817.83(a)  and  30  CFR  8i6/817.102(e). 

In  addition,  we  note  that  CSR  38-2- 
14.16.g.  also  provides  that  the  disposal 
of  coal  processing  waste  and 
underground  development  waste  in  the 
mined  out  area  of  previously  mined 
areas  must  be  done  in  accordance  with 
Section  22,  except  that  a  long-term  static 
safety  factor  of  1.3  must  be  achieved. 
Subsection  14.16.g.  ensures  that  coal 
refuse  placed  in  the  backfill  on 
previously  mined  areas  is  protected 
from  groundwater  by  the  appropriate 
use  of  rock  drains  under  the  backfill  and 
along  the  highwall  and  from  water 
infiltration  into  the  backfill  by  the  use 
of  appropriate  methods  such  as 
diversion  drains  for  surface  runoff  or 
encapsulation  with  clay  or  other 
material  of  low  permeability.  Subsection 
14.16.g.  contains  requirements  regarding 
the  disposal  of  coal  processing  waste  in 
the  backfill  that  are  no  less  effective 
than  the  Federal  requirements  at  30  CFR 
816/817. 83(a)  and  30  CFR  816/ 
817.102(e) 

Emergency  Procedures:  30  CSR  38-2- 
14. 15. m. 2.  provides  that  a  qualified 
registered  professional  engineer, 
experienced  in  the  design  of  similar 
earth  and  waste  structures,  shall  certify 
the  design  of  the  disposal  facility.  If  any 
examination  or  inspection  discloses  that 
a  potential  hazard  exists,  the  Secretary 
shall  be  informed  promptly  of  the 
finding  and  of  the  emergency 
procedures  formulated  for  public 
protection  and  remedial  action.  If 
adequate  procedures  cannot  be 
formulated  or  implemented,  the 
Secretary  shall  be  notified  immediately, 
and  the  Secretary  will  then  notify'  the 


appropriate  agencies  that  other 
emergency  procedures  are  required  to 
protect  the  public.  Subsection 
14.15.m.2.  contains  emergency 
procedures  that  are  substantively 
identical  to  the  Federal  requirements  at 
30CFR816/817.81(e). 

As  discussed  above,  we  find  that  CSR 
38-2-14. 15. m. 2.  provides  that  the 
disposal  of  coal  processing  waste 
outside  the  permit  area  must  be 
disposed  of  in  accordance  with  the 
standards  at  CSR  38-2-14. 15. m..  as 
required  by  30  CFR  816/817.81(b).  The 
State's  backfilling  requirements  at 
subsections  14. 15. a.  and  14.15.m. 
ensure  that  sufficient  foundation 
investigations,  including  any  necessary 
laboratory  testing  of  foundation 
material,  will  be  performed  prior  to 
placing  any  coal  refuse  in  a  backfill  as 
required  by  30  CFR  816/817.8l(d).  The 
State  program  provisions  at  CSR  38-2- 
14.15.m.2..  CSR  38-2-14.6.  and  CSR 
38-2-14. 16. g.  prohibit  the  burial  or 
storage  of  acid-forming  or  toxic-forming 
materials  in  the  backfill  in  proximity  to 
a  drainage  course  or  groundwater 
system  and  ensure  the  protection  of 
acid-  or  toxic-forming  material  from 
groundwater  or  from  infiltration  into  the 
backfill  as  required  by  30  CFR  816/ 
817.83(a)  and  30  CFR  816/817. 102(e). 
Finally.  CSR  38-2-1 4.1 5. m. 2.  contains 
emergency  procedures  that  are  no  less 
effective  than  the  Federal  emergency 
procedures  at  30  CFR  816/81 7.81(e). 
Therefore,  we  find  that  the  required 
program  amendment  codified  at  30  CFR 
948.16(vw)(4)  relating  to  the  disposal  of 
coal  refuse  in  the  backfill  has  been 
satisfied  and  can  be  removed. 

15.  Subsidence  Control  Plan.  30  CFR 
948.16(zzz)  provides  that  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  revise 
38-2-3.12.3.1..  or  otherwise  amend  the 
West  Virginia  program  to  require  that 
the  map  of  all  lands,  structures,  and 
drinking,  domestic  and  residential  water 
supplies  which  may  be  materially 
damaged  by  subsidence  show  the  type 
and  location  of  all  such  lands, 
structures,  and  drinking,  domestic  and 
residential  water  supplies  within  the 
permit  and  adjacent  areas,  and  to 
require  that  the  permit  application 
include  a  narrative  indicating  whether 
subsidence,  if  it  occurred,  could  cause 
material  damage  to  or  diminish  the 
value  or  reasonably  foreseeable  use  of 
such  structures  or  renewable  resource 
lands  or  could  contaminate,  diminish, 
or  interrupt  drinking,  or  residential 
water  supplies. 
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State  Response 

In  its  May  2,  2001,  submittal,  the  State 
amended  CSR  38-2-3. 12. a.l. 
concerning  subsidence  control  plans  by 
adding  the  words,  "a  narrative 
indicating"  to  the  survey  and  map 
requirements  of  this  subsection.  As 
amended,  this  provision  requires  a 
survey,  map,  and  a  narrative  indicating 
whether  or  not  subsidence  could  cause 
material  damage  to  the  identified 
structures  and  water  supplies.  We  find 
that  the  addition  of  the  words  "a 
narrative  indicating'"  satisfies  the 
narrative  requirement  codified  at  30 
CFR948.16(zzz). 

In  our  Januar>'  15,  2002,  meeting  with 
WVDEP.  State  officials  agreed  to  modify 
its  permit  application  to  ensure  that  the 
identification  of  structures  would  also 
indicate  the  type  of  structures  being 
identified.  In  its  February  26,  2002, 
letter,  WVDEP  submitted  (at  Attachment 
6)  a  portion  of  its  permit  application 
that  it  had  modified  to  require  the 
identification  of  the  location  and  type  of 
structures,  streams,  renewable  resource 
lands  and  water  works.  Therefore,  the 
applicant  must  identify  both  the 
location  and  type  of  structures  within  a 
30-degree  angle  of  draw.  With  that 
submittal,  the  State  has  satisfied  the 
requirement  that  the  map  show  the 
location  and  type  of  structures  that 
could  be  materially  damaged  by 
subsidence.  We  find  that  the  revised 
permit  application  together  with  revised 
CSR  38-2-3. 12. a.l.  satisfy  the 
requirements  at  30  CFR  948.16(zzz)  and 
can  be  approved.  Therefore,  30  CFR 
948.16(zzz)  can  be  removed. 

16.  Water  Supply  Survey.  30  CFR 
948.16(aaaa)  provides  that  West  Virginia 
must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  revise 
CSR  38-2-3. 12. a.2.,  or  otherwise  amend 
the  West  Virginia  program  to  require 
that  the  water  supply  survey  required  by 
CSR  38-2-3. 12.a.2.  include  all  drinking, 
domestic,  and  residential  water  supplies 
within  the  permit  area  and  adjacent 
area,  without  limitation  by  an  angle  of 
draw,  that  could  be  contaminated, 
diminished,  or  interrupted  by 
subsidence. 

State  Response 

In  our  January  15,  2002,  meeting, 
WVDEP  agreed  to  amend  its  program. 
By  letter  dated  February'  26,  2002, 
WVDEP  sent  us  draft  language  (at 
Attachment  7)  that  it  had  submitted  to 
the  State  Legislature  for  approval.  The 
proposed  amendment  clarifies  that  the 
State  reserves  the  right  to  request 
surveys  within  a  larger  area  based  on 


evaluation  of  the  application.  As 
submitted,  the  revised  language  at  CSR 
38-2-3.12.3.1.  provides  that  the 
applicant  for  an  underground  coal 
mining  permit  must  provide  a  survey  on 
a  map  that  identifies  structures, 
perennial  and  intermittent  streams  or 
renewable  resource  lands  and  a 
narrative  indicating  whether  or  not 
subsidence  could  cause  material  damage 
or  diminution  of  value  or  use  of  such 
structures  or  renewable  resource  lands 
both  on  the  permit  and  adjacent  areas 
within  an  angle  of  draw  of  at  least  30 
degrees  "unless  a  greater  area  is 
specified  bv  the  Secretary."  In  addition, 
the  State  has  revised  CSR  38-2-3. 12. a.2 
to  also  require  a  survey  of  the  quality 
and  quantity  of  water  supplies  that 
could  be  contaminated,.diminished  or 
interrupted  by  subsidence  "within  the 
permit  area  and  adjacent  areas." 

The  State  submitted  the  proposed  rule 
changes  to  the  Legislature  in  February 
2002.  However,  because  of  a  procedural 
error,  the  Legislature  did  not  adopt  the 
revised  language.  To  correct  this 
oversight,  on  April  19.  2002.  WVDEP 
filed  these  changes  with  the  Secretary  of 
State  as  emergency  rules.  According  to 
State  law,  emergency  rules  can  remain 
in  effect  for  not  more  than  15  months. 
Final  legislative  rules  are  to  be  adopted 
by  the  State  during  a  special  legislative 
session  or  during  the  regular'2003 
legislative  session.  We  will  review  the 
emergency  and  final  rules  adopted  by 
the  State  to  ensure  that  the  language  of 
those  rules  is  substantively  identical  to 
the  language  that  we  are  approving 
today,  with  the  exception  of  the 
correction  of  typographical  and 
grammatical  errors  such  as  the  two 
noted  in  Finding  19.  Any  substantive 
differences  in  the  language  are  subject  to 
further  public  review  as  a  program 
amendment  under  30  CFR  732.1 7. 

We  find  that  the  emergency  rules 
approved  by  West  Virginia  satisfy  the 
requirements  codified  at  30  CFR 
948.16{aaaa)  and  can  be  approved. 
Therefore,  30  CFR  948.16{aaaa)  can  be 
removed.  Upon  promulgation  of  a  final 
rule  by  the  State,  WVDEP  will  be 
required  to  provide  us  with  a  copy.  We 
will  review  it  to  ensure  that  the 
language  contained  therein  is  identical 
to  that  language  which  is  being 
approved  today.  Any  substantive 
differences  in  the  language  will  be 
subject  to  further  public  review  and 
approval  by  us. 

17.  Presubsidence  Survey.  30  CFR 
948.16(bbbb)  provides  that  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  revise 
38-2-3.12.3.2.,  or  otherwise  amend  the 


West  Virginia  program  to  require  that 
the  permit  applicant  pay  for  any 
technical  assessment  or  engineering 
evaluation  used  to  determine  the 
premining  quality  of  drinking,  domestic 
or  residential  water  supplies,  and  to 
require  that  the  applicant  provide 
copies  of  any  technical  assessment  or 
engineering  evaluation  to  the  property 
owner  and  to  the  regulatory  authority. 

State  Response 

In  our  January  15,  2002,  meeting, 
W\T)EP  agreed  to  amend  it.s  program  to 
clarify  that  the  permit  applicant  must 
pay  for  any  surveys,  including  technical 
assessments  or  engineering  evaluations, 
conducted  to  determine  the  premming 
quality  and  quantity  of  water  supplies 
and  to  require  that  copies  of  any 
technical  assessments  or  engineering 
evaluations  prepared  as  part  of  the 
survey  be  provided  to  the  property 
owner  and  the  W\'T)EP  In  its  February 
26,  2002,  letter,  WVT)EP  submitted 
language  at  Attachment  7  to  amend  CSR 
38-2-3. 12. a. 2. B.  to  address  this  issue. 
As  amended.  CSR  38-2-3. 12.a. 2. B. 
provides  that  "at  the  cost  of  the 
applicant,"  a  written  report  of  the 
survey  "containing  any  technical 
assessments  and  engineering  evaluation 
used  in  the  sur\'ey"  shall  be  prepared 
and  signed  by  the  person  or  persons 
who  conducted  the  survey.  The 
provision  also  provides  that  copies  of 
the  report  shall  be  provided  to  the 
property  owner  and  to  the  Secretary 

Tne  State  submitted  the  proposed  rule 
changes  to  the  Legislature  in  February 
2002.  However,  because  of  a  procedural 
error,  the  Legislature  did  not  adopt  the 
revised  language  To  correct  this 
oversight,  on  April  19.  2002.  WVTDEP 
filed  these  changes  with  the  Secretary  of 
State  as  emergency  rules  According  to 
State  law.  emergency  rules  can  remain 
in  effect  for  not  more  than  15  months 
Final  legislative  rules  are  to  be  adopted 
by  the  State  during  a  special  legislative 
session  or  during  the  regular  2003 
legislative  session  We  will  review  the 
emergency  and  final  rules  adopted  by 
the  State  to  ensure  that  the  language  of 
those  rules  is  substantively  identical  to 
the  language  that  we  are  approving 
today,  with  the  exception  of  the 
correction  of  typographical  and 
grammatical  errors  such  as  the  two 
noted  in  Finding  19  Any  substantive 
differences  in  the  language  are  subject  to 
further  public  review  as  a  program 
amendment  under  30  CFR  732.1 7. 

We  find  that,  to  the  e.xtent  that  CSR 
38-2-3. 12. a. 2. B.  requires  the  permit 
applicant  to  pay  for  the  actual  technical 
assessments  or  engineering  evaluations, 
these  amendments  satisfy  the  required 
amendment  codified  at  30  CFR 
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948.16(bbbb)  and  can  be  approved. 
Therefore,  30  CFR  948.16(bbbb)  can  be 
removed.  Upon  promulgation  of  a  final 
rule  by  the  State.  WVDEP  will  be 
required  to  provide  us  with  a  copy.  We 
will  review  it  to  ensure  that  the 
language  contained  therein  is  identical 
to  that  language  which  is  being 
approved  today.  Any  substantive 
differences  in  the  language  will  be 
subject  to  further  public  review  and 
approval  by  us. 

18.  Extension  of  the  90-Dav 
Abatement  Period.  30  CFR  948.16(ffff) 
provides  that  West  Virginia  must  amend 
CSR  38-2-16. 2. c. 4.  or  otherwise  amend 
the  West  Virginia  program  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.121(c)(5).  which  provide 
that  an  extension  of  the  90-day 
abatement  period  may  be  granted  for 
one  of  only  three  reasons:  that 
subsidence  is  not  complete:  that  not  all 
subsidence  related  material  damage  has 
occurred:  or  that  not  all  reasonably 
anticipated  changes  have  occurred 
affecting  the  protected  water  supply. 

State  Response: 

In  its  program  amendment  submittal 
dated  Mav  2,  2001  (Administrative 
Record  Number  WV-1209),  the  State 
amended  CSR  38-2-16.2,c.4  regarding 
bonding  for  subsidence  damage.  CSR 
38-2-16. 2. C.4  has  been  revised  in 
pertinent  part  as  follows. 

The  director  may  extend  the  ninety  (90) 
day  abatement  period  but  such  extension 
shall  not  exceed  one  (U  year  from  the  date 
of  the  notice.  Provided,  however,  the 
permittee  demonstrate!*  in  writing,  and  the 
director  concurs  that  subsidence  is  not 
complete,  that  not  all  probable  subsidence 
related  material  (damagel  has  occurred  to 
lands  or  structures;  or  that  not  all  reasonably 
anticipated  changes  have  occurred  affecting 
the  water  supply,  and  that  it  would  be 
unreasonable  to  complete  repairs  or 
replacement  within  the  ninety  (90)  day 
abatement  period.  If  extended  beyond  ninety 
(90)  davs,  as  part  of  the  remedial  measures, 
the  permittee  shall  post  an  escrow  bond  to 
cover  the  estimated  costs  of  repairs  to  land 
or  structures,  or  the  estimated  cost  to  replace 
water  supply. 

As  discussed  in  the  February  9.  1999. 
Federal  Register  notice,  the  States  rule 
at  subsection  16. 2. c.4.  provided  for  an 
e.xtension  to  the  90-day  abatement 
period  (64  FR  6212-6213).  However,  it 
allowed  an  extension  if  the  permittee 
demonstrates  that  it  would  be 
unreasonable  to  complete  repairs  within 
the  90-day  abatement  period.  Because 
Federal  rules  limit  the  circumstances 
under  which  an  extension  to  the  90-day 
abatement  period  can  be  granted,  it 
appeared  that  operators  in  West  Virginia 
could  get  extensions  to  the  abatement 
period  for  additional  reasons. 


The  required  program  amendment 
codified  at  30  CFR  948.16(ffff)  requires 
the  State  to  amend  the  West  Virginia 
program  at  CSR  38-2-16. 2.C.4,  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  81 7, 121(c)(5), 
which  provide  that  an  extension  of  the 
90-dav  abatement  period  may  be  granted 
for  one  of  only  three  reasons:  that 
subsidence  is  not  complete;  that  not  all 
subsidence-related  material  damage  has 
occurred;  or  that  not  all  reasonably 
anticipated  changes  have  occurred 
affecting  the  protected  water  supply.  We 
find  that  the  State's  amendment  to  CSR 
38-2-1 6. 2. c. 4.,  as  quoted  above, 
provides  for  extensions  to  the  90-day 
abatement  period  that  are  no  less 
effective  than  those  set  forth  in  30  CFR 
817.121(c)(5).  Therefore,  the  required 
program  amendment  at  30  CFR 
948.16(ffff)  has  been  satisfied,  and  it  can 
be  removed.  We  are  approving  this 
revision  with  the  understanding  that  the 
State  will  revise  subsection  16,2,c,4,  and 
insert  the  word  "damage"  after  the 
words  "subsidence-related  material"  in 
the  third  sentence  to  correct  a 
tvpographical  error. 
'  19.  Bonding  for  Water  Supply 
Replacement.  30  CFR  948.16(gggg) 
provides  that  West  Virginia  must  amend 
CSR  38-2-16. 2. c.4,  or  otherwise  amend 
the  West  Virginia  program  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.121(c)(5)  by  requiring 
additional  bond  whenever  protected 
water  supplies  are  contaminated, 
diminished,  or  interrupted  by 
underground  mining  operations 
conducted  after  October  24,  1992,  The 
amount  of  the  additional  bond  must  be 
adequate  to  cover  the  estimated  cost  of 
replacing  the  affected  water  supply. 

As  discussed  in  the  February  9.  1999, 
Federal  Register,  30  CFR  817,i21(c)(5) 
requires  that  the  permittee  post 
additional  bond  whenever  protected 
water  supplies  contaminated, 
diminished  or  interrupted  by 
underground  mining  activities 
conducted  after  October  24.  1992  are  not 
replaced  within  a  specified  time  (64  FR 
6212-6213).  However,  the  State  rule 
limited  this  requirement  to  water 
supplies  that  are  affected  by  subsidence 
whereas  the  Federal  rule  applies  this 
requirement  to  all  water  supplies 
affected  by  underground  mining 
operations  in  general. 

State  response 

In  its  February  26.  2002,  submission, 
WVDEP  officials  stated  that  additional 
bond  would  be  required  whenever  a 
protected  water  supply  is  contaminated, 
diminished,  or  interrupted  by 
underground  mining,  and  the  amount  of 
bond  to  be  posted  would  be  based  on 


the  estimated  cost  of  replacing  the  water 
supply  (Administrative  Record  No.  WV- 
1276).  However,  for  clarification, 
WVDEP  proposed  to  amend  CSR  38-2- 
16,2,c,4.  to  read  as  follows: 

16.2,c.4,  Bonding  for  Subsidence  Damage: 
The  Secretary  shall  issue  a  notice  to  the 
permittee  when  subsidence  related  material 
damage  has  occurred  to  lands,  structures,  or 
when  contamination,  diminution  or 
interruption  occurs  to  a  domestic  or 
residential  water  supply,  and  that  the 
permittee  has  ninety  (90)  days  from  the  date 
of  notice  to  complete  repairs  or  replacement. 
The  Secretary  may  extend  the  ninety  (90)  day_ 
abatement  period  but  such  extension  shall 
not  exceed  one  (1)  year  from  the  date  of  the 
notice.  Provided,  however,  the  permittee 
demonstrates  in  writing,  and  the  Secretary 
concurs  that  subsidence  is  not  complete,  that 
not  all  probable  subsidence  related  material 
[material  damage]  has  occurred  to  lands  or 
structures;  or  that  not  all  reasonably 
anticipated  changes  have  occurred  affecting 
the  water  supply,  and  that  it  would  be 
unreasonable  to  complete  repairs  or 
replacement  within  the  ninety  (90)  day 
abatement  period.  If  extended  beyond  ninety 
(90)  days,  as  part  of  the  remedial  measures, 
the  permittee  shall  post  an  escrow  bond  to 
cover  the  estimated  costs  of  repairs  to  land 
or  structures,  or  the  estimated  cost  to  replace 
water  supply. 

The  State  submittejd  the  proposed  rule 
changes  to  the  Legislature  in  February 
2002,  However,  because  of  a  procedural 
error,  the  Legislature  did  not  adopt  the 
revised  language.  To  correct  this 
oversight,  on  April  19,  2002,  WVDEP 
filed  these  changes  with  the  Secretary  of 
State  as  emergency  rules.  According  to 
State  law,  emergency  rules  can  remain 
in  effect  for  not  more  than  15  months. 
Final  legislative  rules  are  to  be  adopted 
by  the  State  during  a  special  legislative 
session  or  during  the  regular  2003 
legislative  session.  We  will  review  the 
emergency  and  final  rules  adopted  by 
the  State  to  ensure  that  the  language  of 
those  rules  is  substantively  identical  to 
the  language  that  we  are  approving 
today,  with  the  exception  of  the 
correction  of  typographical  and 
granmiatical  errors  such  as  the  two 
noted  in  Finding  19.  Any  substantive 
differences  in  the  language  are  subject  to 
further  public  review  as  a  program 
amendment  under  30  CFR  732,17, 

As  proposed,  the  emergency  rules  at 
subsection  16. 24. c, 4,  require  additional 
bond  whenever  domestic  or  residential 
water  supplies  are  contaminated, 
diminished,  or  interrupted  by 
underground  mining  operations,  not  just 
by  subsidence.  In  addition,  the  amount 
of  the  additional  bond  must  be  adequate 
to  cover  the  estimated  cost  of  replacing 
the  affected  water  supply.  Therefore,  we 
find  that  proposed  30  CSR  38-2- 
16,24,c,4,  is  no  less  effective  than  the 
Federal  requirements  at  30  CFR 
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817.125(c)(5).  The  proposed  revisions 
satish-  the  required  amendment  at  30 
CFR  948.16(gggg).  which  we  are 
removing.  Upon  promulgation  of  a  final 
rule  by  the  State.  WVDEP  will  be 
required  to  provide  a  copy  to  us.  We 
will  review  it  to  ensure  that  it  is 
substantively  identical  to  the  language 
being  approved  today.  Any  substantive 
differences  in  the  language  will  be 
subject  to  further  public  review  and 
approval  bv  us.  We  are  approving  this 
revision  with  the  understanding  that  the 
State  will  revise  subsection  16.2.C.4.  to 
replace  the  comma  between  "lands"  and 
"structures"  in  the  first  sentence  with 
"or"  and  to  correct  the  spelling  of  the 
word  "material"  and  insert  the  word 
"damage"  after  the  words  "subsidence- 
related  material"  in  the  third  sentence 
as  shown  above. 

20.  Timetable  for  Posting  Bond  for 
Subsidence-Related  Material  Damage 
and  Damaged  Water  Supplies.  30  CFR 
948.16(hhhh)  provides  that  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-16. 2. C.4.,  or  to  otherwise 
amend  the  West  Virginia  program,  to  be 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  817.121(c)(5).  by 
requiring  that  the  90-day  period  before 
which  additional  bond  must  be  posted 
begin  to  run  from  the  date  of  occurrence 
of  subsidence-related  material  damage. 

State  Response 

In  a  program  amendment  submittal 
dated  Mav  2,  2001  (Administrative 
Record  Number  WV-1209).  the  State 
amended  CSR  38-2-16. 2. c. 4.  to  read  as 
follows: 

16.2.C.4.  Bonding  for  Subsidence  Damage: 
The  director  shall  issue  a  notice  to  the 
permittee  that  subsidence  related  material 
damage  has  occurred  to  lands,  structures,  or 
water  supply,  and  that  the  permittee  has 
ninety  (90)  days  from  the  date  of  notice  to 
complete  repairs  or  replacement.  The 
director  may  extend  the  ninety  (90)  day 
abatement  period  but  such  extension  shall 
not  exceed  one  (1)  year  from  the  date  of  the 
notice.  Provided,  however,  the  permittee 
demonstrates  in  writing,  and  the  director 
concurs  that  subsidence  is  not  complete,  that 
not  all  probable  subsidence  related  material 
(damage]  has  occurred  to  lands  or  structures; 
or  that  not  alt  reasonably  anticipated  changes 
have  occurred  affecting  the  water  supply,  and 
that  it  would  be  unreasonable  to  complete 
repairs  or  replacement  within  the  ninety  (90) 
day  abatement  period.  If  extended  beyond 
ninety  (90)  days,  as  part  of  the  remedial 
measures,  the  permittee  shall  post  an  escrow 
bond  to  cover  the  estimated  costs  of  repairs 
to  land  or  structures,  or  the  estimated  cost  to 
replace  water  supply. 

On  Februaiy  26.  2002.  WVDEP 
proposed  to  further  amend  CSR  38-2- 


16.2.C.4.  by  (1)  replacing  "director"  with 
"Secretar\-."  (2)  replacing  "that"  with 
"when"  in  the  first  sentence 
immediately  after  the  word  "permittee." 
and  (3)  adding  the  words  "when 
contamination,  diminution  or 
interruption  occurs  to  a  domestic  or 
residential"  before  "water  supply"  in 
the  first  sentence.  As  amended,  CSR  38- 
2-16. 2. c. 4.  provides  that  the  Secretary 
shall  issue  a  notice  to  the  permittee 
when  subsidence-related  material 
damage  has  occurred  to  lands  (orl 
structures,  or  when  contamination, 
diminution  or  interruption  occurs  to  a 
domestic  or  residential  water  supply, 
and  that  the  permittee  has  ninety  (90) 
days  from  the  date  of  notice  to  complete 
repairs  or  replacement. 

As  discussed  in  the  February  9.  1999. 
Federal  Register.  CSR  38-2-16. 2.c.4 
originally  differed  from  its  Federal 
counterp'art  at  30  CFR  817.121(c)(5)  in 
that  the  State  rule  provided  that  the  90- 
day  period  during  which  no  bond  need 
be  posted  began  with  the  issuance  of  a 
notice  of  violation  to  the  permittee, 
rather  than  with  the  date  of  occurrence 
ofdamage  (64  FR  6212-6213).  As 
amended,  the  90-day  grace  period  in  the 
State  rule  continues  to  commence  upon 
issuance  of  a  notice  (although  the  notice 
is  no  longer  a  notice  of  violation),  not 
the  date  of  occurrence  of  the  damage. 
For  the  reasons  discussed  below,  we  no 
longer  believe  that  the  State  must 
amend  its  rule  to  provide  that  the  grace 
period  begins  on  the  date  of  occurrence 
of  the  damage. 

The  preamble  to  the  Federal  rule 
contains  the  following  explanation  of  its 
basis  and  intent: 

The  current  rules  at  30  CFR  Part  800 
already  require  the  permittee  to  adjust  the 
amount  of  the  bond  when  the  costs  of  future 
reclamation  increase  or  when  a  reclamation 
obligation  is  established:  for  example,  when 
material  damage  from  subsidence  occurs.  The 
final  rule  is  intended  to  avoid  incomplete 
reclamation  by  clarifying  the  application  to 
actual  subsidence  damage  of  the  requirement 
in  30  CFR  800.15(al  that  the  regulatory 
authority  specify  a  period  of  time  or  a  set 
schedule  to  increase  the  amount  of  bond 
when  the  cost  of  reclamation  changes.  Thus, 
this  provision  assures  thai  funds  are  available 
in  a  timely  fashion  lo  cover  the  cost  of  repairs 
in  case  of  default  b\  the  permittee  and  to 
encourage  prompt  repair  through  the  use  of 
a  grace  period. 
62  FR  16742.  col.  1.  March  31.  1993. 

While  the  Federal  rule  includes  no 
provision  for  notice  to  the  permittee,  we 
find  that  the  notice  provision  is  both 
equitable  and  a  practical  means  of 
implementing  this  requirement.  The 
preamble  quoted  above  indicates  that 
we  did  not  intend  for  the  rule  to  apply 
before  a  reclamation  obligation  is 
established,  which  often  requires  some 


investigation.  Furthermore,  exact  dates 
that  damage  occurred  may  be  unknown 
or  difficult  to  establish,  particularly  for 
damage  to  land  and  damage  that  occurs 
in  a  gradual  fashion.  The  cause  of  a 
water  supply  loss  can  be  extremely 
difficult  to  ascertain,  especially  when 
the  loss  occurs  near  a  mine  during 
adverse  climatic  conditions  Like  the 
Federal  rule,  the  State  rule  establishes  a 
deadline  for  posting  additional  bond 
and  a  90-day  grace  period  to  encourage 
prompt  repair  or  replacement.  The  State 
rule  requires  issuance  of  notice  to  a 
permittee  "when"  damage  occurs, 
which  we  interpret  as  obligating  the 
State  to  (1)  conduct  prompt 
investigations  upon  receiving  a  damage 
complaint  and  (2)  issue  a  notice  as  soon 
as  the  investigation  is  completed.  The 
permittee  would  be  required  to  post  the 
additional  bond  upon  notification  by 
the  State  if  the  damage  cannot  be 
corrected  within  90  days.  In  addition. 
West  Virginia  has  an  alternative 
bonding  system  approved  under  30  CFR 
800.11(e).  which  means  that  any 
reclamation  obligations  not  covered  by 
a  permittee's  site-specific  bond  are  the 
responsibility  of  the  Special 
Reclamation  Fund.  Therefore,  we  find 
that  the  State  nile  is  no  less  effective 
than  the  Federal  rule,  and  that  it 
satisfies  the  requirements  of  30  CFR 
948.16(hhhh),  which  we  are  removmg. 

The  State  submitted  the  proposed  rule 
changes  to  the  Legislature  in  February 
2002.  However,  because  of  a  procedural 
error,  the  Legislature  did  not  adopt  the 
revised  language.  To  correct  this 
oversight,  on  April  19.  2002.  WVTJEP 
filed  these  changes  with  the  Secretary  of 
State  as  emergency  rules.  According  to 
State  law.  emergency  rules  can  remain 
in  effect  for  not  more  than  15  months. 
Final  legislative  rules  are  to  be  adopted 
by  the  State  during  a  special  legislative 
session  or  during  the  regular  2003 
legislative  session  We  will  review  the 
emergency  and  final  rules  adopted  by 
the  State  to  ensure  that  the  language  of 
those  rules  is  substantively  identical  to 
the  language  that  we  are  approving 
today,  with  the  exception  of  the 
correction  of  typographical  and 
grammatical  errors  such  as  the  two 
noted  in  Finding  19.  Any  substantive 
differences  in  the  language  are  subject  to 
further  public  review  as  a  program 
amendment  under  30  CFR  732.17 

21.  Recreational  Facilities  Use.  30 
CFR  948.16(iiii)  provides  that  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to: 

Amend  the  term  "recreational  uses" 
at  W.  Va.  Code  22-3-13(c)(3)  to  mean 
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"recreational  facilities  use"  at  SMCRA 
section  515(c)(3). 

State  Response 

In  our  January  15.  2002.  meeting  with 
the  WVDEP.  WVDEP  asserted  that  when 
the  West  Virginia  law  and  rules  are  read 
together,  they  are  no  less  stringent  than 
SMCRA  at  section  515(c)(3).  In  addition, 
by  letter  dated  February  26,  2002, 
WVDEP  stated  that  neither  State  code 
nor  State  rules  define  the  term  "public 
facility  including  recreational  land  use.  ' 
Furthermore,  WVDEP  provided  the 
following  policy  statement  to  address 
this  required  amendment. 

It  is  the  state  position  that  the  term  "public 
facility  including  recreational  land  use." 
implies  structures  or  other  significant 
developments  that  the  public  is  able  to  use. 
or  that  confer  some  type  of  public  benefit. 
Depending  upon  individual  circumstances, 
this  term  may  include  schools,  hospitals, 
airports,  reservoirs,  museums,  and  developed 
recreational  sites  such  as  picnic  areas, 
campgrounds,  ballfields.  tennis  courts, 
fishing  ponds,  equestrian  and  off-road 
vehicle  trails,  and  amusement  areas,  together 
with  any  necessary  supporting  infrastructure 
such  as  parking  lots  and  rest  facilities.  In 
general,  those  sites  with  a  public  or  public 
facility  postmining  land  use  will  provide  the 
public  with  access  as  a  matter  of  right  on  a 
non-profit  basis.  Facilities  that  meet  a  public 
need,  like  water  supply  reservoirs  and 
publicly  owned  prisons,  and  facilities  that 
provide  a  benefit,  like  flood  control 
structures  and  institutions  of  higher 
education,  also  qualify,  even  if  they  are  not 
readily  accessible  to  all  members  of  the 
public  or  completely  non-profit. 

We  find  that  the  §tate  policy  quoted 
above  renders  the  term  "recreational 
uses"  at  W.  Va.  Code  22-3-13(c)(3)  will 
always  include  facilities.  Therefore,  that 
term  is  no  less  stringent  than  the  term 
"recreational  facilities  use"  at  SMCRA 
section  515(c)(3)  and  can  be  approved. 
For  this  reason,  we  find  that  the 
required  amendment  codified  at  30  CFR 
948.16(iiii)  is  satisfied  and  can  be 
deleted. 

22.  Forfeiture  of  Bonds.  30  CFR 
948.16  (jjjj)  provides  that  West  Virginia 
must  remove  the  words  "other 
responsible  party"  at  CSR  38-2-12.4.e. 

State  Response 

In  the  program  amendment  submittal 
dated  May  2,  2001,  the  State  revised 
CSR  38-2-12.4.e.  by  deleting  die  words. 
"or  other  responsible  party."  As 
amended,  this  provision  is  as  follows: 

12. 4. e.  The  operator  or  permittee  shall  be 
liable  for  all  costs  in  excess  of  the  amount 
forfeited.  The  Director  may  commence  civil. 
criminal  or  other  appropriate  action  to  collect 
such  costs. 

We  find  that  the  deletion  of  the  words 
"or  other  responsible  party"  satisfies  the 


required  program  amendment  codified 
at  30  CFR  948.16(jjjj)  and  can  be 
approved.  In  addition,  we  are  removing 
the  required  program  amendment 
codified  at  30  CFR  948.16(jjjj). 

23.  Preblast  Survey  Requirements.  30 
CFR  948.16(kkkk)  provides  that  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed  together 
with  a  timetable  for  adoption,  to  remove 
the  words  'upon  request"  at  W.  VA. 
Code  22-3-1 3a(g),  or  otherwise  amend 
its  program  to  require  that  a  copy  of  the 
pre-blast  survey  be  provided  to  the 
owner  and/or  occupant  even  if  the 
owner  or  occupant  does  not  specifically 
request  a  copy. 

State  Response 

In  the  amendment  submitted  by  letter 
dated  November  28.  2001,  concerning 
blasting,  the  State  amended  the  W.  Va. 
Code  at  22-3-1 3a(g)  by  revising 
language  concerning  the  availability  of 
the  preblast  survey.  As  amended,  the 
office  of  explosives  and  blasting  shall 
provide  a  copy  of  the  preblast  survey  to 
the  owner  or  occupant.  Prior  to  this 
amendment,  the  office  was  only 
required  to  notify  the  owner  or  occupant 
of  the  location  and  availability  of  a  copy 
of  the  preblast  survey. 

As  amended.  W.  Va.  Code  22-3- 
13a(g)  is  rendered  consistent  with  30 
CFR  817.62(d)  which  requires  that  a 
copy  of  the  preblast  survey  be  provided 
to  the  person  who  requested  the  survey. 
Therefore,  the  amendment  can  be 
approved.  This  amendment  satisfies  the 
required  program  amendment  codified 
at  30  CFR  948.16(kkkk)  which  can, 
therefore,  be  removed. 

24.  Preblast  Survey  Requirements.  30 
CFR  948.16(1111)  provides  that  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  remove 
the  phrase  "or  the  surface  impacts  of  the 
underground  mining  methods"  from 
22-3-1 3a(j)(2).  or  odierwise  amend  its 
program  to  clarify  that  the  surface 
blasting  impacts  of  underground  mining 
operations  are  subject  to  the 
requirements  of  2  2-3-1 3a. 

State  Response 

In  the  amendment  submitted  by  letter 
dated  November  28,  2001,  concerning 
blasting,  the  State  amended  W.  Va.  Code 
22-3-1 3a(j)  by  revising  language 
concerning  applicability  of  section  W. 
Va.  Code  22-3-1 3a.  Among  its  changes 
to  this  section,  the  State  deleted  the 
phrase  "or  the  surface  impacts  of  the 
underground  mining  methods."  As 
amended,  section  22-3-13a(j)  provides 
that  the  provisions  of  section  22-3-1 3a 


do  not  apply  to  the  extraction  of 
minerals  by  underground  mining 
methods. 

We  find  that  this  amendment  has 
removed  the  offending  language  and 
satisfies  the  required  program 
amendment  codified  at  30  CFR 
948.16(1111).  Therefore,  we  are  approving 
the  amendment  and  deleting  the 
required  amendment  at  30  CFR 
948.16(1111). 

25.  Blasting  Requirements.  30  CFR 
948.16(mmmm)  provides  that  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  remove 
the  phrase  "of  overburden  and  coal" 
fi-om  W.Va.  Code  22-3-30a(a),  or  to 
otherwise  clarify  that  its  general  surface 
coal  mining  blasting  laws  and 
regulations  apply  to  all  blasting  at 
surface  coal  mining  and  reclamation 
operations  £md  surface  blasting 
activities  incident  to  undergroimd  coal 
mining,  including,  but  not  limited  to, 
initial  rounds  of  slopes  and  shafts. 

State  Response 

In  the  amendment  submitted  by  letter 
dated  November  28,  2001,  concerning 
blasting,  the  State  amended  W.  Va.  Code 
22-3-30a(a)  by  deleting  the  words  "of 
overburden  and  coal."  As  amended.  W. 
Va.  Code  22-3-30a(a)  provides  that 
blasting  shall  be  conducted  in 
accordance  with  the  rules  and  laws 
established  to  regulate  blasting. 

We  find  that  this  revision  has 
removed  the  offending  language  and 
satisfies  the  required  program 
amendment  codified  at  30  CFR 
948.16(mmmm).  Therefore,  we  are 
approving  the  amendment  and  deleting 
the  required  amendment  at  30  CFR 
948.16(minmm). 

26.  Removal  of  Abandoned  Coal 
Refuse.  30  CFR  948.16(nnnn)  provides 
that  West  Virginia  must  submit  either  a 
proposed  amendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  either 
delete  CSR  38-2-3.14  or  revise  CSR  38- 
2-3.14  to  clearly  specify  that  its 
provisions  apply  only  to  activities  that 
do  not  qualify  as  surface  coal  mining 
operations  as  that  term  is  defined  in  30 
CFR  700.5;  i.e.,  that  subsection  3.14 
does  not  apply  to  either  the  removal  of 
abandoned  mine  waste  piles  that,  on 
average,  meet  the  definition  of  coal  or  to 
the  on-site  reprocessing  of  coal  mine 
waste  piles.  If  the  State  chooses  the 
second  option  it  must  submit  a 
sampling  protocol  that  will  be  used  to 
determine  whether  the  refuse  piles  meet 
th^  definition  of  coal.  The  protocol  must 
be  designed  to  ensure  that  no  activities 
meeting  the  definition  of  surface  coal 
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mining  operations  escape  regulation 
under  the  West  Virginia  Surface  Coal 
Mining  and  Reclamation  Act. 

State  Response 

In  its  program  amendment  submittal 
dated  May  2,  2001.  the  State  amended 
CSR  38-2-3. 14. a.,  regarding  the  removal 
of  abandoned  coal  refuse  piles,  by 
changing  the  proviso  concerning  the 
minimum  BTU  value  standard  of  refuse 
material  to  be  classified  as  coal.  As 
amended,  subsection  3. 14. a.  now 
provides  for: 

"*    *   *  the  removal  of  abandoned  coal 
proces.sing  waste  piles:  provided  that,  if  the 
average  quality  of  the  refuse  material  meets 
the  minimum  BTU  value  standards  to  be 
classified  as  coal,  as  set  forth  in  .ASTM 
standard  D  388-99.  and  if  not  AML  eligible. 
a  permit  application  which  meets  all 
applicable  requirements  of  this  rule  shall  be 
required." 

Prior  to  this  amendment,  the  words 
"and  if  not  AML  eligible"  did  not 
appear  in  subsection  3. 14. a.  and  the 
subsection  did  not  require  the  submittal 
of  a  permit  application  if  the  refuse 
material  met  the  minimum  BTU  value  to 
be  classified  as  coal. 

As  discussed  in  the  May  5.  2000. 
Federal  Register,  we  approved 
subsection  3.14  to  the  extent  that  it 
would  apply  to  the  removal  of 
abandoned  coal  mine  refuse  pile  w'here. 
on  average,  the  material  to  be  removed 
did  not  meet  the  definition  of  coal  at  30 
CFR  700.5  (65  FR  26131).  In  addition  we 
did  not  approve  subsection  3.14  to  the 
extent  that  it  could  be  interpreted  as 
applying  to  the  on-site  reprocessing  of 
abandoned  coal  refuse  piles.  However, 
we  noted  that  the  removal  of  abandoned 
coal  processing  piles  may  qualif\'  for  the 
government-financed  construction 
requirement  under  section  528(2)  of 
SMCRA,  CSR  38-2-3.31  is  the  approved 
State  regulation  governing  government- 
financed  construction  within  the  State. 
We  amended  the  Federal  definition  of 
government-financed  construction  on 
February  12,  1999,  to  provide  that 
government  funding  of  less  than  50 
percent  of  a  project's  cost  may  qualify 
if  the  construction  is  undertaken  as  an 
approved  abandoned  mine  reclamation 
project  under  Title  IV  of  SMRCA  (64  FR 
7469-7483).  However,  because  the  West 
Virginia  program  lacks  counterparts  to 
the  revised  Federal  definition  of 
"government-financed  construction," 
we  concluded  that  the  exemption  is  not 
available  to  West  Virginia  projects  with 
less  than  50  percent  government 
financing. 

In  our  January  15.  2002.  meeting,  we 
stated  that  because  the  State  chose  to 
clarify  that  subsection  3.14  does  not 
apply  to  activities  that  qualify  as  surface 


coal  mining  operations  as  the  term  is 
defined  at  30  CFR  700.5,  it  needed  to 
submit  a  sampling  protocol  to  determine 
when  a  coal  refuse  pile  would  meet  the 
definition  of  coal  (Administrative 
Record  Number  WV-1271).  The 
sampling  protocol  must  be  designed  to 
ensure  that  no  activities  meeting  the 
definition  of  surface  coal  mining 
operations  escape  regulation  under  the 
State  counterpart  to  SMCR.^  and  the 
Federal  regulations.  WVDEP  also 
needed  to  select  and  submit  the  BTU 
standard  that  it  would  use  to  determine 
the  difference  between  coal  and  non- 
coal.  The  ASTM  criteria  should  be  used 
to  determine  the  BTU  value  of  a  sample. 
VV\T)EP  agreed  to  provide  us  a  sampling 
protocol  and  to  set  the  BTU  value  for 
coal  to  ensure  that  these  projects  are  not 
surface  coal  mining  operations.  The 
WVDEP  acknowledged  that  since  there 
is  only  bituminous  coal  in  West 
Virginia,  it  would  use  a  BTU  value  for 
bituminous  coal  from  the  ASTM 
standard. 

On  Februar>'  26,  2002.  WVDEP  sent  us 
another  program  submission 
(Administrative  Record  Number  WV- 
1276).  In  that  submission,  WVDEP  was 
noted  that: 

WVDEP  included  the  words  "and  if  not 
AML  eligible"  to  allow  for  the  removal  of 
abandoned  coal  refuse  piles  under  AML 
enhancement  requirements.  The  State  has 
developed  a  sampling  protocol  and  set  the 
BTU  value  for  coal  (.•\ttarhment  8). 

Attachment  8  contains  a  draft  policy 
entitled.  "Removal  of  Abandoned  Coal 
Refuse  Piles"  and  provides  the 
following; 

The  Secretary  may  issue  a  reclamation 
contract,  in  accordance  with  38-2-3.14. 
solely  for  the  removal  of  existing  abandoned 
coal  processing  waste  piles;  only  if  the 
average  quality  of  the  refuse  material  does 
not  meet  the  minimum  BTU  value  standards 
to  be  classified  as  coal  and/or  has  a  percent 
ash  value  of  greater  than  50.  as  set  forth  in 
,^STM  standard  D  388-99. 

Refuse  material  that  does  not  meet 
minimum  BTU  value  standards  to  be 
classified  as  coal  means;  a  pile  of  waste 
products  of  coal  mining,  physical  coal 
cleaning,  and  coal  preparation  operations 
(e.g.  culm,  gob.  etc.)  containing  coal,  matrix 
material,  clay,  and  other  organic  and 
inorganic  material  in  which  the  material  in 
the  pile  has  a  calculated  average  BTU  value 
less  than  10,500. 

Calculation  of  the  average  BTU  value  of  the 
pile  will  be  based  on  the  average  of  five 
minimum  samples  taken  in  different  and 
uniformly  distributed  locations.  The  number 
and  spacing  of  sampling  locations  shall  be 
taken  into  account  variability  of  the  material 
in  short  distances. 

On  March  8,  2002,  WVDEP  submitted 
revisions  to  its  program  amendment 
submission  of  February  26,  2002 


(Administrative  Record  Number  W\'- 
1280).  In  that  amendment,  the  Slate 
submitted  a  revision  to  Attachment  8 
The  revised  policy  is  identical  to  the 
one  described  above,  except  for  the  last 
paragraph  regarding  the  calculation  of 
average  BTU  values.  The  revised  policy 
provides  the  following; 

Calculation  of  the  average  BTU  value  of  the 
pile  will  be  based  on  samples  taken  in  a 
minimum  of  five  different,  uniformly 
distributed  locations.  The  number  and 
spacing  of  sampling  locations  should  be  take 
into  account  variabiluy  of  the  material  in 
short  distances. 

As  amended.  CSR  38-2-3. 14.a. 
requires  the  submittal  of  a  surface 
mining  permit  application  for  the 
removal  of  existing  abandoned  coal 
processing  waste  piles  if  the  average 
quality  of  the  refuse  material  meets  the 
minimum  BTU  value  standards  to  be 
classified  as  coal,  as  set  forth  in  ASTM 
standard  D  388-99  and  if  not  AML 
eligible.  In  addition,  the  State  has 
established  a  sampling  protocol  through 
its  policy  described  above  that  will  be 
used  to  determine  whether  abandoned 
coal  refuse  piles  meet  the  definition  of 
coal.  As  provided  by  30  CFR  700,5.  coal 
is  defined  to  mean  combustible 
carbonaceous  rock,  classified  as 
anthracite,  bituminous,  subbituminous 
or  lignite  by  ASTM  Standard  D  388-77. 
The  sampling  protocol  is  designed  to 
ensure  that  no  activities  meeting  the 
definition  of  surface  coal  mining 
operations  escape  regulation  under  the 
approved  State  regulator)-  program. 
Furthermore,  through  the  ASTM 
standard  for  coal  at  D  388-99.  the  State 
has  established  a  minimum  BTU  value 
and/or  ash  content  to  be  used  in 
determining  when  coal  refuse  material 
does  not  constitute  coal  as  that  term  is 
defined  at  30  CFR  700,5. 

We  find  that,  because  revised  CSR  38- 
2-3. 14. a.  and  the  proposed  State  policy 
clearly  specify  that  their  provisions 
applv  only  to  activities  that  do  not 
qualif\-  as  surface  coal  mining 
operations  as  that  term  is  defined  in  30 
CFR  700.5,  the  required  amendment  at 
30  CFR  948.16(nnnn)  has  been  satisfied, 
and  it  can  be  removed. 

At  this  time,  we  are  only  approving 
the  phrase,  "and  if  not  AML  eligible"  at 
CSR  38-2-3. 14. a.  to  the  extent  that  it 
would  exempt  reclamation  projects 
approved  under  West  Virginia's 
abandoned  mine  land  reclamation 
program  that  corresponds  to  Title  IV  of 
SMCRA.  We  are  interpreting  the 
WVDEP's  February  26,  2002.  policy 
statement  as  a  commitment  to  restrict 
the  scope  of  this  phrase  in  this  manner. 
Furthermore,  as  noted  above,  until  the 
State  revises  its  government-financed 
construction  requirements  at  CSR  38-2- 
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3.31.  WVDEP  cannot  allow  for  the 
removal  of  abandoned  coal  refuse  piles 
under  an  approved  abandoned  mined 
land  project  that  is  less  than  50  percent 
government  financed. 

27.  Coal  Removal  Incidental  to 
Development.  30  CFR  948.16(oooo) 
provides  that  West  Virginia  must  submit 
either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption  to  remove  CSR  38-2-23. 

State  response: 

WVDEP  proposed  to  delete  the  incidental 
mining  requirements  at  section  23  during  the 
2001  regular  legislative  session.  However,  the 
VWDEP  Advisory  Council  recommended  that 
the  proposed  deletion  be  removed  from  the 
final  rule  change. 

As  discussed  in  the  May  5,  2000, 
Federal  Register,  we  disapproved 
proposed  regulatory  provisions  at  CSR 
38-2-23  (65  PR  26133).  As  proposed. 
CSR  38-2-23  would  allow  special 
authorization  for  coal  extraction  as  an 
incidental  part  of  development  of  land 
for  commercial,  residential,  or  civic  use. 
The  new  requirements  would  allow 
lesser  standards  for  coal  extraction 
conducted  as  an  incidental  part  of  land 
development.  In  disapproving  these 
provisions,  we  noted  that  on  Februarv'  9, 
1999.  we  had  found  similar  statutor>' 
provisions  at  W.  Va.  Code  22-3-28(a) 
through  (c)  to  be  less  stringent  than 
sections  528  and  701(28)  of  SMCRA, 
and  therefore,  unapprovable  (64  PR 
6201-6204).  In  our  disapproval,  we 
stated  that  we  are  bound  by  the 
constraints  of  SMCRA  which  does  not 
provide  a  blanket  exemption  from  the 
definition  of  surface  mining  operation 
for  privately  financed  construction  as 
proposed  by  the  State. 

In  our  January'  15,  2002,  meeting,  and 
in  its  resubmission  of  Pebruarv'  26. 
2002.  WVDEP  acknowledged  that  the 
provisions  at  CSR  38-2-23  have  been 
disapproved  by  OSM,  and  that  West 
Virginia  is  not  implementing  them,  as 
recendy  evidenced  by  the  West  Virginia 
Supreme  Court  decision  in  DK 
Excavating,  Inc.  v.  Michael  Miano. 
Director.  WVDEP,  209  W.Va.  406.  549 
S.E.2d  280  (2001)  (Administrative 
Record  Number  WV-1292). 
(Administrative  Record  Nos.  WV-1271 
and  WV-1276). 

As  noted  above  in  Finding  7.  the  West 
Virginia  Supreme  Court  of  Appeals  in 
Canestraro  v.  Faerber  ruled  that,  "When 
a  provision  of  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act, 
W.Va.  Code  22A-3-1  et  seq.,  is 
inconsistent  with  Federal  requirements 
in  the  Surface  Mining  Control  and 
Reclamation  Act,  30  U.S.C.  §  1201  et 
seq.,  the  State  Act  must  be  read  in  a  way 


consistent  with  the  Federal  Act." 
Canestraro.  374  S.E.2d  at  321  (West 
Virginia  Administrative  Record  No. 
WV-761).  See  also  Schlutz.  supra  (State 
regulation  enacted  pursuant  to  the  West 
Virginia  Surface  Coal  Mining  and 
Reclamation  Act  .  W.  Va.  Code  22A-3- 
1  to  40  (1993),  [now  W.  Va.  Code  22- 
3-1  to  32  (1994  and  Supp,1995)],  must 
be  read  in  a  manner  consistent  with 
Federal  regulations  enacted  in 
accordance  with  the  Surface  Mining 
Control  and  Reclamation  Act,  30  U.S.C. 
1201  to  1328(1986)). 

Also  noted  above  in  Finding  7,  the 
West  Virginia  Supreme  Court  of 
Appeals  also  held  in  Schultz  that  no 
change  in  a  State  surface  mining  law  or 
regulation  can  take  effect  for  purposes  of 
a  State  program  until  approved  by  OSM, 
and  State  surface  mining  reclamation 
regulations  must  be  read  in  a  manner 
consistent  with  Federal  regulations 
enacted  in  accordance  with  SMCRA. 
Schultz,  475  S.E.2d  467. 
(Administrative  Record  Number  WV- 
1038). 

Finally,  and  as  noted  above,  in  DK 
Excavating,  supra,  the  West  Virginia 
Supreme  Court  of  Appeals  reversed  a 
lower  State  Circuit  Court  ruling  which 
provided  that  coal  extraction  authorized 
as  an  incidental  part  of  land 
development  did  not  come  within  the 
State's  definition  of  surface  mining.  The 
Supreme  Court  found  that,  "Once  a  state 
plan  is  approved  under  the  federal 
Surface  Mining  Control  and 
Reclamation  Act,  any  subsequent 
amendments  to  such  plan  do  not 
become  effective  until  approved  by  the 
federal  Office  of  Surface  Mining,  and 
may  not  be  approved  by  the  Office  of 
Surface  Mining  if  inconsistent  with  the 
Surface  Mining  Control  and 
Reclamation  Act."  Id.  Also,  "Since  the 
Office  of  Surface  Mining  has  concluded 
that  the  amendment  to  our  state  plan, 
codified  as  West  Virginia  Code  §  22-3- 
3(u)(2)(ii)  (1997)  (Repl.VQl.1998),  is 
inconsistent  with  the  Surface  Mining 
Control  and  Reclamation  Act.  that 
proposed  amendment  cannot  be  deemed 
as  an  amendment  to  the  approved  West 
Virginia  surface  mining  plan."  Id. 

We  have  previously  ruled  that  West 
Virginia's  incidental  mining 
requirements  cannot  be  approved, 
because  they  are  inconsistent  with 
sections  528  and  701(28)  of  SMCRA.  In 
addition,  we  required  that  the  West 
Virginia  program  be  further  amended  by 
removing  CSR  38-2-23.  As  discussed 
above,  WVDEP  is  committed  to  not 
implementing  the  disproved  provisions 
at  CSR  38-2-23.  This  commitment 
complies  with  the  mandate  of  the  West 
Virginia  Supreme  Court  of  Appeals, 
which  has  held  that  "when  there  is  a 


conflict  between  the  federal  and  state 
provisions,  the  less  restrictive  state 
provision  must  yield  to  the  more 
stringent  federal  provision  *   *   *" 
Canestraro.  supra.  Furthermore,  State 
rules  must  be  read  in  a  manner 
consistent  with  Federal  regulations. 
Schultz,  supra. 

Given  the  State's  commitment  not  to 
implement  the  disapproved  regulatory 
provisions  at  CSR  38-2-23.  as 
demonstrated  by  its  actions  in  DK 
Excavating,  and  because  of  the 
principles  established  in  Canestraro, 
Schultz,  and  DK  Excavating,  we 
conclude  that  the  required  amendment 
at  30  CFR  948.16(0000)  is  no  longer 
needed  because  the  concerns  contained 
in  that  required  amendment  have  been 
satisfied.  Therefore,  we  are  removing  it. 
However,  to  avoid  further  confusion  or 
misinterpretation  of  its  approved  State 
regulatory  program,  we  recommend  that 
the  State  remove  CSR  38-2-23. 

28.  Bond  Release  and  Premining 
Water  Quality.  30  CFR  948.16(pppp) 
provides  that  West  Virginia  must  submit 
either  a  proposed  amendment  or  a 
description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  remove  CSR  38-2-24.4. 

State  Response 

In  its  program  amendment  submittal 
dated  May  2.  2001,  the  State  amended 
CSR  38-2-24.4.,  regarding  requirements 
to  release  bonds,  by  deleting  language 
concerning  an  exception  to  the 
requirements  to  release  bonds,  and  by 
adding  a  new  proviso  concerning 
revegetation  (Administrative  Record 
Number  WV-1209).  As  amended, 
subsection  24.4  reads  as  follows: 

24.4.  Requirements  to  Release  Bonds.  Bond 
release  for  remining  operations  shall  be  in 
accordance  with  all  of  the  requirements  set 
forth  in  subsection  12.2  of  this  rule;  Provided 
that  there  is  no  evidence  of  a  premature 
vegetation  release. 

In  the  May  5.  2000,  Federal  Register. 
at  Finding  9.  we  disapproved  the 
predecessor  to  amended  subsection  24.4 
in  part  because  the  U.S.  Environmental 
Protection  Agency  (EPA)  declined  to 
conciu"  with  the  approval  of  CSR  38-2- 
24.4  due  to  its  inconsistency  with 
section  301  (p)  of  the  Clean  Water  Act 
(CWA)  (65  PR  26133).  Under  section 
301  (p)  of  the  CWA,  the  State  may  issue 
a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
which  modifies  the  pH,  iron,  and 
manganese  standards  for  preexisting 
discharges  from  the  remined  area  or 
affected  by  a  qualifying  remining 
operation.  However,  the  permit  may  not 
allow  the  pH,  iron,  or  manganese  levels 
of  any  discharge  to  exceed  the  levels 
being  discharged  from  the  remined  area 
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before  the  advent  of  the  coal  remining 
operation. 

Section  301(p),  however,  does  not 
applv  to  all  remining  operations. 
Instead,  section  301  (p)  defines  "coal 
remining  operation"  to  mean  a  coal 
mining  operation  which  begin?  after 
Februar>-  4.  1987  (the  date  of  enactment 
of  section  301  (p),  at  a  site  on  which  coal 
mining  was  conducted  before  August  3. 
1977  (the  effective  date  of  SMCR-A).  EPA 
declined  to  concur  with  approval  with 
the  CSR  38-2-24.4  because  that 
subsection  would  allow  use  of  the 
section  301  (p)  standards  for  remining 
operations  that  began  prior  to  Februar\' 
4.  1987,  and  for  sites  on  which  coal 
mining  was  originally  conducted  on  or 
after  August  3,  1977. 

As  discussed  in  our  May  5.  2000. 
Federal  Register  decision,  we  noted  that 
30  CFR  816.42  and  817.42  require  that 
discharges  of  water  from  areas  disturbed 
by  surface  mining  activities  must 
comply  with  all  applicable  State  and 
Federal  water  quality  laws  and 
regulations.  Because  CSR  38-2-24.4  was 
inconsistent  with  those  requirements, 
we  required  its  removal. 

The  State  has  not  deleted  CSR  38-2- 
24.4  in  its  entirety,  but  it  has  deleted  the 
offending  language.  In  effect.  CSR  38-2- 
24.4  now  requires  that  bond  release  for 
remining  operations  must  comply  with 
the  requirements  of  CSR  38-2-12.2 
concerning  replacement,  release,  and 
forfeiture  of  bonds.  Subsection  CSR  38- 
2-12. 2. e.  provides  that  no  bond  release 
or  reduction  will  be  granted  if.  at  the 
time,  water  discharged  from  or  affected 
by  the  operation  requires  chemical  or 
passive  treatment  in  order  to  comply 
with  applicable  effluent  or  water  quality 
standards;  or  long-term  water  treatment 
is  provided  for  under  subsections 
12.2.6.1.  or  12.2.e.2.  By  requiring 
compliance  with  "applicable  effluent 
limitations  or  water  quality  standards." 
CSR  38-2-1 2. 2. e  requires  compliance 
with  the  State's  water  quality 
requirements,  including  section  301(p) 
of  the  CWA.  Furthermore,  in  our 
January  15,  2002.  meeting  with  WVTDEP. 
State  officials  clarified  that  the  addition 
of  the  proviso  concerning  premature 
vegetation  release  is  intended  to  ensure 
that  there  are  no  premature  vegetation 
releases  on  re  nining  operations 
(Administrati .  e  Record  Number  WV- 
1271). 

For  the  reasons  discussed  above,  we 
find  that  the  amended  provision 
satisfies  the  required  amendment  at  30 
CFR  948.16(pppp)  and  can  be  approved. 
Therefore,  we  are  removing  the  required 
amendment. 

On  January  23.  2002.  EPA  announced 
in  the  Federal  Register  that  is  was 
amending  its  current  regulations  at  40 


CFR  Part  434  to  establish  a  coal 
remining  subcategory-  that  will  address 
preexisting  discharges  at  coal  remining 
operations  in  the  Appalachian  and  mid- 
continent  coal  regions  of  the  eastern 
United  States  (67  FR  3370-3410).  The 
new  guidelines  are  to  provide  incentives 
for  remining  abandoned  coal  sites. 
According  to  EPA.  under  the  new  rules. 
remining  operations  will  be  required  to 
implement  strategies  that  control 
pollutant  releases  and  ensure  the 
pollutant  discharges  during  remining 
activities  are  less  than  the  pollutant 
levels  released  from  the  abandoned  site 
prior  to  remining.  Upon  completion,  the 
operators  will  reclaim  the  land  to  meet 
the  same  standards  currently  imposed 
on  active  mining  areas.  EPA  believes 
that  the  new  guidelines  will  provide 
operators  with  greater  certainty  about 
environmental  requirements  for 
remining  operations.  As  mentioned  in 
its  letter  of  April  10.  2002 
(Administrative  Record  Number  \VV- 
1294).  EPA  stated  that  it  expects  that 
WVDEP  will  be  submitting  regulations 
in  the  near  future  to  comply  with  the 
new  remining  requirements  at  40  CFR 
434  Subpart  G. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

A.  We  asked  for  public  comments  on 
the  State's  initial  amendment  in  the 
Federal  Register  on  Januar>-  3.  2001  (66 
FR  335)  (Administrative  Record  Number 
VVV-1194).  By  letter  dated  Februan,-  28. 
2001  (Administrative  Record  Number 
WV-1202)  the  West  Virginia  Highlands 
Conser\'ancy  (WVHC)  responded  with 
the  following  comments. 

1.  30  CFR  948.16(dd).  WV^IC  stated 
that  the  State  program  is  narrower  and 
less  effective  than  the  Federal  program. 
Whereas  the  Federal  standards  are 
specific  and  somewhat  detailed,  the 
State  program  is  not.  WVHC  stated  that 
the  rules  the  State  references  are  not 
even  part  of  the  approved  program.  The 
State  effectively  admits.  WVHC 
asserted,  that  its  program  is  deficient  by 
relying  on  weak  guidance  documents  to 
plug  the  holes  in  its  approved  program. 

Even  if  its  Technical  Handbook  were 
as  effective  as  the  Federal  requirements. 
WVHC  stated,  the  State  could  not  rely 
on  the  Technical  Handbook  as  part  of  its 
approved  program  since  it  can  change 
such  guidance  documents  at  any  time 
without  notice  to  OSM  or  the  public. 
WVHC  stated  that  all  portions  of  the 
approved  State  program  must  be 
codified  in  statute  or  legislative  rule. 
These  productivity  rules  are  central  to 
proper  reclamation,  and  to  the  State's 


economic  future.  There  must  be  specific 
standards  for  operators  to  follow. 

In  response,  we  disagree  that 
guidance  documents  cannot  be  part  of 
an  approved  State  program.  Any 
changes  in  laws,  rules,  policies,  or 
guidance  documents  that  make  up  an 
approved  State  program  are  subject  to 
public  review  and  comment  and  require 
OSM  approval.  As  discussed  in  Finding 
2.  WVDEP  chose  to  include  its 
productivity  success  standards  and  the 
statistical  sampling  techniques  for 
measuring  the  success  of  ground  cover, 
stocking,  and  production  in  a  policy 
that  will  be  included  in  its  Inspection 
and  Enforcement  Handbook  As 
required  by  CSR  38-2-9. 3. d.  and  9.3.e., 
only  after  the  applicable  success 
standards  have  been  met  and  verified  by 
inspectors  with  the  use  of  the  approved 
statistical  sampling  methods  can  the 
State  approve  Phase  11  or  III  bond 
release.  For  the  reasons  set  forth  in 
Finding  2.  we  have  determined  that 
State's  proposed  policy  entitled 
"Productivity  and  Ground  Cover 
Success  Standards  "  as  set  forth  as 
Attachment  1  in  its  March  8.  2002.  letter 
(Administrative  Record  Number  W\- 
1280)  is  no  less  effective  than  the 
Federal  requirements  at  30  CFR  816.116 
and  817.116.  Therefore,  the  required 
amendment  at  30  CFR  948  16(dd)  has 
been  satisfied  and  can  be  removed 

2.  30  CFR  948.16(ee).  WVHC  stated 
that  the  State  cites  to  less  effective 
portions  of  its  approved  program  and  its 
guidance  documents  The  State  cannot 
relv  on  mere  guidance  documents. 
WVHC  asserted,  as  a  way  to  circumvent 
the  public  notice  and  comment  process 
established  by  Congress.  If  the  State 
could  rely  on  these  guidance 
documents,  there  would  be  no  stable 
State  program,  and  operators  and  the 
public  would  be  subject  to  the  whims  of 
\V\'DEP.  WVHC  asserted  In  any  event, 
the  provisions  that  the  State  relies  on 
are  less  effective  than  the  Federal 
requirements. 

In  response,  agam.  we  must  disagree 
that  guidance  documents  cannot  be  a 
part  of  an  approved  State  program. 
These  documents  are  subject  to  the 
same  review  and  approval  standards  as 
laws  or  regulations,  As  provided  by  30 
CFR  948.16(ee).  W\T)EP  was  required  to 
submit  documentation  that  it  had 
consulted  with  NRCS  with  respect  to 
the  nature  and  extent  of  its  prime 
farmland  reconnaissance  inspections 
required  by  CSR  38-2-10.2  and 
obtained  the  concurrence  of  NRCS 
regarding  its  negative  determination 
criteria  at  CSR  38-2-10.2.  W\'DEP 
submitted  a  letter  to  NRCS  on  February 
25.  2002  (Administrative  Record 
Number  WV-1276.  Attachment  lA), 
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outlining  its  requirements  and 
procedures  regarding  prime  farmlands 
and  seeking  specific  concurrence  with 
respect  to  reconnaissance  inspections 
and  its  negative  determination  criteria. 
As  discussed  in  Finding  3,  on  March  7, 
2002,  NRCS  responded  (Administrative 
Record  Number  WV-1290)  and 
conciured  with  the  State's  prime 
farmland  requirements.  Therefore,  the 
required  amendment  at  30  CFR 
948.16(ee)  has  been  satisfied  and  can  be 
removed. 

3.  30  CFR  948.16(oo).  WVHC  stated 
that  OSM  must  not  remove  this 
requirement  since  it  has  promulgated  a 
Federal  regulation  requiring  these 
standards  to  prevent  failure,  flooding 
and  erosion.  OSM's  standard  has  been 
subject  to  a  public  notice  and  comment 
process,  and  is  necessary  to  protect 
communities  and  the  envirorunent  from 
storms,  the  WVHC  asserted.  Any  lesser 
standard  is  not  as  effective  as  Federal 
law  WVHC  stated. 

In  response,  as  discussed  in  Finding 
4,  WVDEP  proposed  modifications  to  its 
spillway  design  requirements  at  CSR 
38-2-5.4.b.8  on  February  26,  2002 
(Administrative  Record  Number  1276). 
Under  the  proposed  State  standard,  the 
spillways  of  aU  sediment  control 
struct\ires,  except  for  haulroads,  must  be 
designed  to  safely  pass  a  25-year,  24- 
hour  precipitation  event.  The  proposed 
rule  at  CSR  3S-2-5.4.b.8.  is  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  816/817.46(c){2)(ii)(B). 
Therefore,  the  required  amendment  at 
30  CFR  948.16(oo)  has  been  satisfied 
and  can  be  removed. 

4.  30  CFR  948.16(tt).  WVHC  stated 
that  the  State  submission  improperly 
relies  on  guidance  documents  and  is,  in 
any  event,  less  protective  than  the 
Federal  program. 

In  response,  the  Federal  regulations  at 
30  CFR  732.17  concerning  State 
program  amendments  states,  at 
paragraph  (a),  that  30  CFR  732.17 
applies  to  "any  alteration  of  an 
approved  State  program."  If  a  State 
regulatory  authority  submits  a  policy, 
technical  guidance,  or  written  statement 
as  a  means  of  rendering  the  State 
program  no  less  effective  than  the 
Federal  regiilations,  that  policy, 
technical  guidance,  or  written 
statement,  if  approved  by  OSM, 
becomes  part  of  the  approved  State 
program,  ff,  after  approval  by  OSM,  the 
policy,  technical  guidance,  or  written 
statement  subsequently  changed,  it 
should  be  submitted  to  OSM  as  a  State 
program  amendment. 

As  discussed  above  in  Finding  5.  we 
have  determined  that  the  State  program 
has  satisfied  the  part  of  the  required 
amendment  that  requires  all  sediment 


control  structures  be  certified  as  having 
beeni)uilt  in  accordance  with  the 
detailed  designs  submitted  and 
approved  pursuant  to  CSR  38-2-3. 6.h.4 
for  the  following  reasons.  CSR  38-2- 
3.6.h.4.  requires  that  detailed  design 
plans  for  a  structure  be  certified  and 
approved  before  construction  begins. 
CSR  38-2-5.4.b.l.  provides  that  such 
structures  be  constructed  in  accordance 
with  those  plans.  CSR  38-2-5.4.d.l. 
requires  that  prior  to  any  surface  mining 
activities  in  the  component  drainage 
area,  the  controlling  structures  must  be 
certified  as  to  construction  in 
accordance  with  the  plans. 

We  have  also  determined  that  the 
State  program  has  satisfied  the  part  of 
the  required  amendment  that  requires 
as-built  plans  be  reviewed  and  approved 
by  the  regulatory  authority  as  permit 
revisions  for  the  following  reasons.  In 
its  submittal.  WVDEP  stated  that  for 
structures  with  major  design  changes,  a 
permit  revision  wouJd  be  necessary, 
WVDEP  further  clarified  that  minor 
design  changes  are  those  within  the 
construction  tolerances  described  in 
CSR  38-2-3.35.  Therefore,  major  design 
changes  are  those  that  exceed  the 
construction  tolerances.  We  have 
concluded  that  sediment  control 
structures  that  are  constructed  with  only 
minor  design  changes  as  described 
above  are,  in  effect,  built  to  the 
standards  of  the  approved,  certified 
designs  in  the  preplan. 

5.  30  CFR  948.16(mmm).  WVHC 
stated  that  the  State  program  has 
completely  confused  the  variance 
procedures  of  steep  slope  mining  and 
mountaintop  removal  mining.  There  are 
many  differences  in  the  Federal  program 
that  must  be  part  of  the  State  program, 
WVHC  stated.  For  example,  WVHC 
stated,  the  steep  slope  variance  is  not 
available  for  agricultural  variances. 
Accordingly,  the  State  provisions  are 
less  effective  than  Federal  requirements 
and  must  be  rejected,  WVHC  stated. 

In  response,  this  required  program 
amendment  was  previously  satisfied 
and  removed.  See  the  October  1,  1999, 
Federal  Register  (64  FR  53200.  53201 
and  53203). 

6.  30  CFR  948.16{nnn).  The 
commenter  stated  that  WVDEP  admits 
that  its  program  is  deficient  in  regard  to 
this  amendment  and  OSM  must 
continue  to  require  the  State  to  amend 
its  program  so  that  it  is  as  effective  as 
Federal  law. 

In  response,  as  discussed  above  in 
Finding  7,  we  are  removing  this 
required  amendment  because  we  have 
previously  disapproved  the  provision 
that  is  the  subject  of  the  required 
amendment,  and  because  of  the 
principals  established  in  Canestraro,  we 


have  concluded  that  (nnn)  has  been 
satisfied. 

7.  30  CFR  948.16(ooo).  The 
commenter  stated  that  the  State  program 
is  less  effective  than  the  Federal 
program  and  the  State  must  amend  the 
program.  The  commenter  further  stated 
that  the  WVDEP  admits  that  its  citation 
is  wrong  and  that  it  must  be  changed. 

In  response,  as  discussed  above  in 
Finding  8,  we  are  removing  this 
required  amendment  because  we  have 
previously  disapproved  the  provision 
that  is  the  subject  of  the  required 
amendment,  and  because  of  the 
principals  established  in  Canestraro,  we 
concluded  that  (ooo)  has  been  satisfied. 

8.  30  CFR  948.16{sss).  The  commenter 
stated  that  the  State's  provision  is 
clearly  less  effective  than  Federal  law 
and  does  not  require  action  by  the 
operator  to  remedy  the  damage  it  may 
do  to  citizens'  property  value  related  to 
water  supply.  The  commenter  further 
stated  that  operators  must  be  forced  to 
pay  for  any  damage  they  do  to  citizens' 
water  use  or  potential  water  use  that 
affects  the  value  of  the  citizen's 
property. 

In  response,  as  discussed  above  in 
Finding  10,  we  have  previously  ruled 
that  West  Virginia's  water  replacement 
waiver  provisions  could  not  be 
approved  "to  the  extent"  *  *   *  (i]t 
would  not  be  implemented  in 
accordance  with  the  definition  of 
"Replacement  of  water  supply"  at  30 
CFR  701.5.  Because  of  the  State's 
commitment  to  comply  with  the  more 
restrictive  Federal  waiver  requirement, 
and  because  of  the  principles 
established  in  Canestraro  and  Schultz. 
we  conclude  that  the  required 
amendment  at  30  CFR  948.16(sss)  has 
been  satisfied. 

9.  30  CFR  948.16(vw)(l)  through  (4). 
The  commenter  stated  that  all  three 
parts  of  this  provision  the  State  proposal 
is  not  as  effective  as  Federal  law  and 
must  be  rejected,  particularly  as  it  relies 
on  guidance  documents  rather  than  on 
properly  adopted  rules  or  statutes. 
These  provisions,  the  commenter  stated, 
are  especially  important  given  the 
potential  for  damage  associated  with 
refuse  fills.  All  requirements  must  be 
scrupulously  observed,  the  commenter 
stated. 

In  response,  as  discussed  above  in 
Findings  11, 12, 13,  and  14,  we 
determined  that  the  proposed  or 
existing  State  requirements  were  no  less 
effective  than  the  Federal  requirements 
with  regard  to  restoring  the  land  to 
AOC,  certification  of  haulroads, 
applicability  of  subsection  5.4.c  to 
slurry  impoundments,  and  placement  of 
coal  refuse  in  the  backfill,  respectively. 
Therefore,  the  required  amendments  at 
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30  CFR  948.16(vw)  (1).  (2).  (3)  and  (4) 
have  been  satisfied  and  can  be  removed. 

10.  30  CFR  948.16(zzz).  The 
conunenter  stated  that  none  of  the 
State's  proposals  are  as  effective  as 
Federal  law  requires.  For  example,  the 
commenter  added,  there  is  a  clear 
difference  between  "adjacent  areas"  and 
"adjacent  areas  with  an  angle  of  draw  of 
at  least  30  degrees."  The  former  protects 
a  larger  area,  the  commenter  stated. 
Generally,  the  commenter  asserted,  the 
specific  language  of  the  Federal 
requirements  is  mitre  protective  of 
citizens  in  the  are*  and  the  State  should 
not  be  permitted  t^  compromise 
citizens'  rights  by  letting  coal 
companies  harm  their  homes  and 
properties  withou<  compensating  them. 

In  response,  and  as  stated  above  in 
Finding  15,  the  State  has  complied  with 
this  required  amendment  by  revising  its 
permit  application  to  require  that  the 
type  and  location  bf  the  applicable 
structures,  lands  tod  water  supplies  be 
identified.  In  addition,  in  its  May  2, 
2001,  submittal,  the  State  amended  CSR 
38-2-3. 12. a.l.  coaceming  subsidence 
control  plans  by  abiding  the  requirement 
to  include  a  narrative.  Therefore,  the 
required  amendment  at  30  CFR 
948.16(zzz)  has  btten  satisfied. 

11.  30  CFR  948.tt6(aaaa).  The 
commenter  statedjthat  the  State 
provisions  would'not  protect  citizens' 
drinking  water  supplies  because  they 
are  not  as  effective  as  Federal  law.  The 
commenter  asserted  that  the  WVDEP 
could  not  rely  on  lax  and  informal 
guidance  doc\aments  as  substitutes  for 
the  approved  State  program. 

In  response,  as  we  discussed  above  in 
Finding  16,  the  State  has  addressed  this 
required  amendment  by  adding 
language  to  CSR  38-2-3.12.a.l.  that 
makes  it  clear  that  the  WVDEP  can 
specify  a  area  greater  than  that 
encompassed  by  a  30-degree  angle  of 
draw,  hi  addition,  the  State  has 
amended  CSR  38-2-3. 12. a. 2.  to  require 
a  survey  of  the  quality  and  quantity  of 
water  supplies  that  could  be 
contaminated,  diminished  or 
interrupted  by  subsidence  "within  the 
permit  area  and  adjacent  areas." 
Therefore,  the  required  amendment  at 
30  CFR  948.16(aaaa)  has  been  satisfied. 

12.  30  CFR  948.16(bbbb).  The 
commenter  asserted  that  the  State's 
provisions  are  less  effective  than  the 
Federal  program,  and  the  State  may  not 
substitute  guidance  documents  for  the 
approved  State  program. 

In  response,  and  as  discussed  above 
in  Finding  17,  the  State  amended  CSR 
38-2-3. 12.a.2.B.  to  clarify  that  the 
applicant  must  pay  for  the  surveys  and 
any  technical  assessments  or 
engineering  evaluations.  Therefore,  the 


required  amendment  at  30  CFR 
948.16(bbbb)  has  been  satisfied. 

13.  30  CFR  948.16(iiii).  The 
commenter  stated  that  the  current  State 
Icuiguage  is  not  as  effective  as  Federal 
requirements,  and  the  State  must  be 
required  to  submit  provisions  that  are  as 
stringent  as  Federal  law. 

In  response,  and  as  discussed  above  at 
Finding  21,  WVDEP  asserted  that  when 
the  State  law  and  rules  are  read  in 
concert,  there  is  no  confusion  that  the 
State  provision  is  no  less  effective  than 
SMCR.^  section  515(c)(3).  In  addition, 
the  WVDEP  submitted  its  policy 
concerning  how  the  provision  will  be 
interpreted  by  WVDEP.  We  found  that 
policy  renders  the  West  Virginia 
program  no  less  effective  than  the  term 
"recreational  facilities  use"  at  SMCRA 
section  515(c)(3)  and  we  approved  that 
policy  as  part  of  the  West  Virginia 
program. 

14.  30  CFR  948.16(kkkk).  The 
commenter  stated  that  the  current  State 
language  is  not  as  effective  as  Federal 
requirements,  and  the  State  must  be 
required  to  submit  provisions  that  are  as 
stringent  as  Federal  law. 

In  response,  and  as  we  discuss  above 
at  Finding  23,  the  State  has  satisfied  the 
required  amendment  at  30  CFR 
948.16(kkkk)  by  amending  the  W.  Va. 
Code  at  2  2-3-1 3a(g). 

15.  30  CFR  948.16(1111).  The 
commenter  stated  that  the  ciurent  State 
language  is  not  as  effective  as  Federal 
requirements,  and  the  State  must  be 
required  to  submit  provisions  that  are  as 
stringent  as  Federal  law. 

In  response,  and  as  we  discuss  above 
at  Finding  24,  the  State  has  satisfied  the 
required  amendment  at  30  CFR 
948.16(1111)  by  amending  the  W.  Va. 
Code  at  22-3-13a(j). 

16.  30  CFR  948.16(mmmm).  The 
commenter  stated  that  the  cvurent  State 
language  is  not  as  effective  as  Federal 
requirements,  and  the  State  must  be 
required  to  submit  provisions  that  are  as 
stringent  as  Federal  law. 

In  response,  and  as  we  discuss  above 
at  Finding  25,  the  State  has  satisfied  the 
required  amendment  at  30  CFR 
948.16(mmmm)  by  amending  the  W.  Va. 
Code  at  22-3-30a(a). 

B.  We  also  published  a  notice  in  the 
Federal  Register  on  March  25.  2002  (67 
FR  13577),  and  requested  public 
comments  on  the  State's  Februarv'  26, 
2002,  and  March  8,  2002,  amendments 
(Administrative  Record  Ni^ber  WV- 
1285).  By  letter  dated  April  9,  2002 
(Administrative  Record  Number  WV- 
1295),  the  West  Virginia  Coal 
Association  (WVCA)  responded  with 
the  following  comments. 

17.  According  to  the  WVCA,  for  years. 
OSM  has  saddled  West  Virginias 


mining  regulator*'  program  with 
numerous  required  amendments.  Some 
of  these  amendments  were  truly 
warranted  in  order  for  the  State  program 
to  satisfy  the  mandates  of  the  Federal 
statute  and  regulations.  In  other  cases. 
WVCA  asserted,  the  demanded  changes 
have  been  superficial,  lacking  any 
substantive  basis  and  generally 
uimecessary.  WVCA  stated  that  for 
WVDEP  and  the  regulated  mining 
community,  OSM's  practice  of 
continually  generating  required 
amendments  has  placed  the  State's 
approved  mining  program  in  turmoil. 
The  most  offending  manifestation  of 
OSM's  actions.  WVCA  asserted,  is  the 
legal  action  filed  by  the  WVHC  and 
currently  pending  in  Federal  District 
Court  [WVHC vs.  Norton.  Civil  Action 
2:00-CV-1062).  WVDEP  proposed 
program  amendments  have  been 
allowed  to  accrue  for  years,  WVCA 
stated,  giving  rise  to  the  Conservancy's 
legal  action  which  seeks  to  substitute 
judicial  mandate  for  agency  discretion, 
a  result  never  intended  bv  OSM's 
guiding  statute,  SMCRA.  WVCA  stated 
that,  in  general,  and  with  two 
exceptions,  it  supports  the  proposed 
amendments  and  responses  offered  by 
WVDEP  to  satisfy  several  outstanding 
required  program  amendments.  WVCA 
urged  OSM  to  approve  the  amendments 
as  offered  by  WVDEP  or  accept  the 
responses  offered  by  the  State  agency  in 
instances  where  it  believes  no  program 
amendment  is  necessary. 

In  response,  we  disagree  that  the 
required  amendments  that  have  been 
placed  on  the  West  Virginia  program  are 
superficial,  lack  substance  and  are 
generally  unnecessary-.  Changes  in  both 
State  and  Federal  surface  mining  laws 
and  regulations  over  the  years  have 
resulted  in  the  imposition  of  the 
required  amendments  that  are  being 
considered  today.  Resolution  of  these 
issues  will  ensure  that  the  State's 
program  is  consistent  with  Federal  law 
and  regulations.  Compliance  with  these 
minimum  Federal  standards  ensures 
that  the  regulation  of  the  mining 
community-  is  fair  and  consistent  from 
state  to  state  and  affords  West 
Virginians  the  same  level  of 
environmental  protection  of  other 
States.  It  is  unfortunate  that  some  of 
these  required  amendments  have  gone 
unresolved  for  many  years.  We  are 
hopeful  that  in  the  future  issues  of  this 
nature  will  be  resolved  in  a  more  timely 
manner. 

18(a).  WVCA  has  four  main  concerns 
regarding  WVDEP  s  proposed 
amendment  to  CSR  38-2-5. 4.b. 8  offered 
to  satisfy  required  program  amendment 
(oo).  First.  WVCA  would  like  a 
clarification  that  30  CFR  948.16(oo) 
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deals  with  a  standard  to  ensure  that 
spillways  associated  with  sediment 
control  structures  can  "safely  pass," 
meaning,  "withstand."  25-year  24-hour 
precipitation  events.  WVCA  stated  that 
30  CFR  948.16(00)  and  die  Federal  and 
State  counterparts.  30  CFR 
816.49(sic)(a){9)(ii)(C)  and  W.Va.  CSR 
38-2-5.4.b.8.  do  not  contain  storage 
capacity  requirements  for  sediment 
control  structures. 

In  response,  we  agree  that  the 
required  amendment  at  30  948.16(oo) 
relates  to  the  design  and  construction  of 
spillways  for  sediment  control 
structures  and  does  not  concern  the 
storage  capacity  of  sedimentation 
ponds.  The  State's  storage  capacity 
requirements  for  sedimentation  ponds 
are  contained  in  CSR  38-2-5.4.b.4.  On 
May  23, 1990,  these  requirements  were 
determined  to  be  no  less  effective  than 
the  Federal  requirements  at  30  CFR  816/ 
817.46{c)(l)(iii)(C)  (55  FR  21304. 
21319).     • 

18(b).  Second,  WVCA  maintains  that 
CSR  38-2-5.4.b.8  not  only  corresponds 
to  the  Federal  requirement  at  30  CFR 
816.49(a)(9)(ii)(C),  but  that  CSR  38-2- 
5.4.b.8's  25-year  24-hour  precipitation 
event  standard  is  more  stringent  than  30 
CFR  816.49(a)(9)(ii)(C)'s  25-year  6-hour 
precipitation  event  standard. 

In  response,  as  discussed  in  the  May 
23, 1990,  Federal  Register,  we  foimd 
that,  under  most  conditions  in  West 
Virginia,  the  peak  runoff  from  a  24-hour 
precipitation  event  would  exceed  that 
from  a  6-hour  event  or  that  the 
difference  was  insignificant  in  terms  of 
design  considerations.  Therefore,  we 
found  that  the  State's  use  of  the  24-hour 
storm  duration  for  spillway  design  and 
construction  was  no  less  effective  than 
the  Federal  6-hour  standard  (55  FR 
21304  21319). 

18(c).  Third.  WVCA  stated  that  it 
believes  that  CSR  3ft-2-5.4.b.8  should 
be  applied  prospectively  only,  as  it 
exceeds  the  requirements  of  the 
corresponding  Federal  law  and  there  is 
no  reason  to  believe  that  spillways 
designed  to  pass  10-year  24-hour  storm 
events  at  excavated  ponds  need  to  be 
rebuilt. 

In  response,  we  disagree  that  these 
requirements  should  only  be  applied 
prospectively  and  that  the  proposed 
State  standard  exceeds  the  Federal 
requirements.  As  discussed  above  in 
Finding  4,  a  joint  review  of  this  issue 
disclosed  that  the  spillways  for  many  of 
these  sediment  control  structures  are 
currently  larger  than  the  required  25- 
year,  24-hour  standard  due  to  the  size  of 
the  equipment  used  to  construct  them. 
In  addition,  retroactive  application  of 
the  25-year,  24-hour  standard  will  only 
pertain  to  excavated  sediment  control 


structures  that  are  at  ground  level, 
because  existing  State  requirements 
already  provide  that  other  sediment 
control  structures  must  have  spillways 
designed  and  constructed  to  safely  pass 
a  25  year.  24-hour  event.  Furthermore, 
the  applicability  requirements  at  CSR 
38-2-1.2  provide  for  the  application  of 
these  requirements  to  all  existing  and 
new  surface  mining  operations.  We 
anticipate  that  upon  mid-term  review, 
permit  revision  or  permit  renewal,  the 
State  will  require  spillways  for 
excavated  sediment  control  structures 
that  do  not  safely  pass  a  25-year,  24- 
hour  event  to  be  redesigned  and 
constructed  to  comply  with  these 
requirements. 

18(d).  Finally,  WVCA  stated  that,  as 
explained  in  subsequent  paragraphs,  it 
would  be  remiss  not  to  identify  the 
inconsistency  of  OSM  regarding  this 
required  program  amendment. 

In  response,  as  discussed  above  in 
Finding  4.  we  do  not  believe  that  we 
have  been  inconsistent  in  our  treatment 
of  this  required  amendment. 

19.  According  to  the  WVCA,  in  the 
past  and  in  news  accounts  following 
flooding,  which  occurred  in  July  2001, 
standards  regarding  the  storage  capacity 
of  sediment  control  structures  have  been 
conhjsed  with  requirements  governing 
the  integrity  of  spillways  associated 
with  sediment  control  structures. 
Therefore,  WVCA  asserted.  OSM  should 
clarify  the  distinction  between 
requirements  to  "safely  pass"  a  given 
precipitation  event  and  requirements  to 
"contain  or  treat"  a  given  precipitation 
event  ("storage  capacity"  requirements). 
WVCA  stated  that  30  CFR  948.16(oo), 
titled  "Spillway  design,"  requires  CSR 
3 8-2-5. 4. b. 8  to  be  amended  to  require 
that  "excavated  sediment  control 
structiires  which  are  at  ground  level  and 
have  an  open  exit  channel  constructed 
of  non-erodible  material  be  designed  "to 
pass"  the  peak  discharge  of  a  25-year 
24-hour  precipitation  event."  30  CFR 
948.16(oo)(emphasis  added  by  WVCA). 
According  to  the  WVCA,  while  CSR  38- 
2-5.4.b.4  and  the  corresponding  Federal 
regulation  at  30  CFR  816.46(c)(l)(iii)(C) 
focus  on  the  requirements  for 
"containing  and  treating"  precipitation 
events,  the  requirement  in  30  CFR 
948.16(oo)  focuses  on  the  storm  event 
which  a  spillway  must  be  designed  to 
"safely  pass."  30  CFR  816.49(a)(9)  is  the 
Federal  regulation  that  corresponds  to 
CSR  38-2-5.4.^.8.  30  CFR  816.49(a)(9) 
states,  "[aln  impoundment  shall  include 
either  a  combination  of  principal  and 
emergency  spillways  or  a  single 
spillway  *  *  *  designed  and 
constructed  to  "safely  pass"  the 
applicable  design  precipitation  event 
specified  in  paragraph  (a)(9)(ii)  of  this 


section.  .  .  ."  30  CFR 
816.49(a)(9)(emphasis  added  by  WVCA). 
30  CFR  816.46(a)(9)(ii)(C)  prescribes  the 
design  event  that  "spillways"  must  be 
capable  of  withstanding.  WVCA  stated, 
and  provides  that:  "[f]or  an 
impoundment  not  included  in 
paragraph  (a)(9)(ii)(A)  and  (B)  of  this 
section,  a  25-year  6-hour  or  greater 
event  as  specified  by  the  regulatory 
authority."  30  CFR  816.46(a)(9)(ii)(C). 
The  WVCA  concluded  that  the 
requirement  to  "safely  pass"  such  a 
storm  event  is  distinct  from  the 
requirement  to  "contain  or  treat"  such 
a  storm  event. 

In  response,  we  agree  that  the 
required  amendment  at  30  CFR 
948.16(oo)  pertains  only  to  the  design 
and  construction  of  spillways  for 
excavated  sediment  control  structiu-es. 
As  discussed  above  in  our  response  to 
Comment  18(a),  we  clarified  that  this 
required  amendment  does  not  relate  to 
the  storage  capacity  of  sediment  control 
structures.  It  should  be  pointed  out  that 
the  Federal  requirements  have  been 
revised  and  reorganized  since  this 
required  amendment  was  imposed  on 
the  State's  program.  This  may  be  partly 
to  blame  for  the  confusion.  As  discussed 
above  in  Finding  4,  the  State's  proposed 
25-year,  24-hour  spillway  design  and 
construction  standard  is  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  816/81 7.46(c)(2)  and  30  CFR 
816/817.49(a)(9)(ii)(C),  not  30  CFR 
816.46(a)(9)(ii)(C),  as  mentioned  above. 

20.  According  to  the  WVCA,  the 
provisions  of  section  505(b)  of  SMCRA 
expressly  provide  that  State  law  that 
imposes  requirements  not  found  in 
SMCRA  or  ones  more  stringent  than 
required  by  the  Federal  program  are  not 
legally  defective  by  reason  of  that 
inconsistency.  WVCA  asserted  that  the 
West  Virginia  requirement  to  withstand 
a  25-year  24-hour  storm  is  more 
stringent  than  the  federal  standard  in  30 
CFR  816.46(a)(9)(ii)(C)  requiring  safe 
passage  of  a  25-year  6-hour  event, 
because  of  the  longer  duration  storm 
event  utilized  under  the  West  Virginia 
standard.  In  this  regard,  WVCA 
concluded.  West  Virginia  has  not 
complied  with  its  own  statutory 
proldbition  on  adopting  regulations  that 
are  more  stringent  than  corresponding 
Federal  regulations  without  first  making 
specific  findings  (See  W.Va.  Code 
§§22-l-3(c)&-3a). 

In  response,  a  25-year,  24-hour  event 
is  longer  in  duration  than  a  25-year,  6- 
hour  event.  Typically,  a  24-hour  storm 
yields  more  total  water  volume,  but  a 
lower  peak  flow  (depth  of  water  in  a 
channel)  than  a  6-hour  storm.  However, 
as  discussed  above  in  response  to 
Comment  18(b),  we  found  that,  in  West 
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Virginia,  this  does  not  hold  true.  Rather, 
on  May  23.  1990  (55  FR  21304.  21318), 
we  found  the  State's  proposed  25-year, 
24-hour  standard  to  be  no  less  effective 
than  the  Federal  25-year,  6-hour 
standard.  That  is,  we  found  that  in  West 
Virginia,  under  most  conditions,  the 
peak  runoff  from  a  24-hour  storm  would 
exceed  that  from  a  6-hour  storm  or  that 
the  difference  was  insignificant  in  terms 
of  design  considerations.  While  we 
agree  that  the  State  standard  is  no  less 
effective  than  the  Federal  standard,  we 
do  not  consider  it  to  be  more  stringent 
than  the  Federal  requirements. 
Furthermore,  our  determination  was 
made  four  years  prior  to  the  State 
adopting  its  more  stringent  statutory 
provisions  in  1994.  Therefore,  even  if 
the  24-hour  standard  is  considered  to  be 
more  stringent  than  the  Federal 
requirements,  the  State  has  not  violated 
its  own  statutory  prohibition  on 
adopting  regulations  that  are  more 
stringent  than  corresponding  Federal 
regulations. 

21.  According  to  the  WVCA,  because 
the  proposed  amendment  to  CSR  38-2- 
5.4.b.8  exceeds  the  requirements  of  the 
Federal  program,  it  should  be  applied 
on  a  prospective  basis  only.  Further. 
WVCA  stated,  prior  scrutiny  by  OSM  of 
the  West  Virginia  program  and 
experience  have  validated  that  use  of  a 
10-year  24-hour  storm  event  standard  is 
safe.  WVCA  stated  that  in  August  1994. 
OSM  Charleston  Field  Office  Director 
James  Blankenship,  in  a  letter  to  WV 
DEP  Director  David  Callaghan  regarding 
the  West  Virginia  regulatory  program 
acknowledged  the  sufficiency  of  the  10- 
year  24-hour  storm  event  standard  when 
applied  to  excavated  sediment  control 
structures:  "These  types  of  structures  by 
their  very  nature  are  not  subject  to 
catastrophic  failure  or  excessive  erosion. 
The  designed  storm  criteria  are 
established  to  address  these  potentials 
and  are  of  no  significance  for  these 
structures'  (see  W.Va.  Administrative 
Record  934).  WVCA  stated  that  historic 
events  have  further  confirmed  the 
adequacy  of  the  previous  standard 
utilized  by  WVDEP.  The  WVCA 
concluded  that  following  a  record  storm 
event  in  July  2001,  the  West  Virginia 
Surface  Mine  Board  determined  that 
structures  constructed  according  to  the 
10-year  24-hour  storm  event  standard 
were  subjected  to  100-year  24-hour 
storm  event  but  did  not  breach  or  fail, 
just  as  OSM  originally  opined  in  1994. 

In  response,  we  disagree  that  the 
proposed  revision  to  CSR  38-2-5. 4. b. 8 
exceeds  the  Federal  requirements,  and 
should  only  be  applied  prospectively. 
As  discussed  above  in  Finding  4,  we 
found  the  State's  10-year.  24-hour 
standard  for  the  design  and  construction 


of  spillways  to  be  less  effective  than  the 
Federal  25-year,  6-hour  standard  in 
October  1991.  We  has  never  approved 
the  State's  10-year.  24-hour  spillway 
design  standard  for  excavated  sediment 
control  structures.  Neither  is  the 
proposed  25-year.  24-hour  State 
standard  more  stringent  than  the 
Federal  25-year,  6-hour  spillway 
standard.  The  proposed  revision  will 
simply  make  the  State's  spillway  design 
and  construction  requirements  for 
excavated  sediment  control  structures 
no  less  effective  than  the  Federal 
requirements.  Retroactive  application  of 
these  requirements  (ie.  application  to 
existing  ground  level,  excavated 
sediment  control  structures  on  sites  that 
have  not  received  final  bond  release)  is 
required  by  the  State's  approved 
program.  As  provided  by  CSR  38-2- 
1.2. a.,  these  rules  apply  to  all  existing 
surface  mining  operations  in  the  State. 
Only  CSR  38-2-3. 8. c.  provides  an 
exemption  for  existing  structures.  CSR 
38-2-2.48  defines  existing  structure  to 
mean  a  structure  or  facility  used  with  or 
to  facilitate  surface  coal  mining  and 
reclamation  operations  for  which 
construction  began  prior  to  Januar)'  18, 
1981.  the  effective  date  of  the  State's 
approved  program.  Even  then,  such 
structures  are  subject  to  revision  or 
reconstruction  when  it  is  necessary  to 
comply  with  a  performance  standard. 

Furthermore,  the  comments  made 
above  by  WVCA  regarding  the  safety  of 
these  types  of  structures  are  incorrectly 
attributed  to  OSM.  The  language  that 
WVCA  quoted  is  the  State's  response  to 
our  comment  that  the  proposed  State 
standard  was  still  less  effective  than  the 
Federal  requirements.  During  a  meeting 
with  the  State  in  1994,  it  was  alleged 
that  OSM  had  approved  the  10-year.  24- 
hour  standard  in  other  States.  In 
response  to  this  allegation,  we  agreed  to 
determine  if  a  similar  exemption  existed 
in  the  Illinois  program.  As  addressed 
above  in  Finding  4,  there  is  no  such 
standard  in  the  Illinois  program.  We 
understand  that  the  West  Virginia 
Surface  Mine  Board  recently  dismissed 
a  case  based  on  the  States  i  0-year.  24- 
hour  spillway  standard.  We  believe  that, 
at  the  time,  the  Surface  Mine  Board  was 
not  aware  that  OSM  had  earlier  found 
the  State's  standard  to  be  less  effective 
than  the  Federal  requirements. 
Furthermore,  such  standard  cannot  be 
considered  to  be  part  of  the  approved 
State  progreun.  As  discussed  atDove,  the 
West  Virginia  Supreme  Court  of 
Appeals  has  held  that,  when  an 
amendment  to  the  State  program  is 
found  by  OSM  to  be  inconsistent  with 
the  Federal  requirements,  the  proposed 
amendment  cannot  be  deemed  an 


amendment  to  the  approved  State 
program.  DK  Excavating.  549  S.E.2d 
280.  (Administrative  Record  Number 
WV-1292) 

22,  According  to  the  WVCA.  OSM 
previously  pledged  to  remove  the 
required  program  amendment  at  30  CFR 
948.16(oo).  WVCA  stated  that  in  a  1994 
communication  from  OSM  to  WVDEP. 
Charleston  Field  Office  Director  lames 
Blankenship  pledged  to  resolve  30  CFR 
948.16  (oo)  by  approving  CSR  38-2- 
5.4.b.8  "as  an  exemption  similar  to  the 
one  approved  in  the  Illinois  state 
program"  (W.Va  Administrative  Record 
934).  Additionally,  WVCA  stated,  in  two 
official  exchanges  subsequent  to 
Blankenship's  1994.  letter  WVDEP  again 
argues  that  CSR  38-2-5. 4. b. 8  is  as 
stringent  as  the  federal  program  and  that 
OSM's  original  "promise"  regarding  the 
outstanding  program  amendment  at  30 
CFR  948  16(oo)  should  be  honored  In 
November  2000.  WVDEP  responded  to 
required  amendment  (oo)  by  citing  the 
language  from  the  1994  letter  (WV 
Administrative  Record  1189)  Despite 
WVDEP's  response  to  OSM.  in  January 
2001  the  required  amendment  to  CSR 
38-2-5. 4. b. 8  is  again  restated  (66  Fed. 
Reg.  335)  WVCA  stated  In  response. 
WVDEP  again  pointed  to  the  1994 
pledge  by  OSM  to  approve  the  existing 
regulation  as  a  program  exemption. 
WVCA  stated  that  to  its  knowledge. 
OSM  has  never  clarified  why  the  intent 
of  the  1994  letter  regarding  amendment 
(oo)  was  never  implemented. 
Unfortunately.  W\'CA  stated,  the 
disparity  of  OSM  regarding  this 
particular  amendment  is  illustrative  of 
how  the  Federal  agency  communicates 
with  WVDEP  regarding  the  consistency 
of  the  State  program  with  its  Federal 
counterpart.  Far  too  often.  WTCA 
asserted.  OSM  demands  changes  of 
WVDEP  for  insignificant  or  nonexistent 
reasons.  WVCA  stated  that,  as 
illustrated  bv  the  Federal  agency's 
conduct  regarding  30  CFR  948,i6(oo). 
OSM  often  fails  to  follow  its  own 
directives  regarding  State  programs.  The 
result  of  this  confusion  between  the 
Federal  and  State  programs.  WN'CA 
asserted,  is  demonstrated  by  the  current 
litigation  pending  against  OSM  in 
Federal  District  Court  (WVHC  v.  Morton) 
and  the  ongoing  section  733  actions 
undertaken  by  OSM  against  \V\'DEP. 
WVCA  urged  that,  in  the  spirit  of  ending 
this  confusion.  OSM  approve  the 
amendment  to  CSR  38-2-5. 4. b.8  as 
offered  by  WN'DEP. 

In  response,  as  discussed  above  in 
regard  to  Comment  21.  we  agreed  to 
consider  approving  the  State's  proposal 
if  such  an  exemption  had  been 
previously  approved  in  the  Illinois 
program.  As  discussed  above  in  Finding 
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4.  no  such  exemption  exists  in  the 
Illinois  program.  If  we  had  determined 
that  this  provision  was  as  effective  as 
the  Federal  requirements,  it  would  have 
removed  the  required  amendment. 
Instead,  the  required  amendment  has 
remained  on  the  State  program  since 
1991.  because  the  State's  spillway 
standard  for  excavated  sediment  control 
structures  was  determined  to  be  less 
effective  than  the  Federal  standard.  This 
information  was  conveyed  to  the  State 
both  informally  and  formally.  In 
addition,  we  regularly  provides  State 
officials  and  the  public  an  update  on  the 
status  of  the  State's  outstanding 
required  amendments  and  30  CFR  Part 
732  issues  in  the  West  Virginia  Annual 
Report.  We  stand  by  our  earlier 
decision.  However,  as  discussed  above 
in  Finding  4,  because  we  now  find  the 
State's  proposed  spillway  revision  of 
February  26.  2002  (Attachment  2).  to  be 
no  less  effective  than  the  Federal 
requirements,  we  are  removing  the 
required  amendment  at  30  CFR 
948.16(001. 

23.  WVCA  stated  that  it  has  the 
following  observation  regarding  the 
required  amendment  specified  at  30 
CFR  948.16(0000).  WVCA  stated  that  by 
demanding  that  WVDEP  remove  CSR 
38-2-23.  OSM  appears  committed  to 
wasting  coal  resources  that  could  be 
extracted  through  incidental,  non- 
mining  related  construction  or 
development.  WVCA  stated  that  such  a 
desire  by  OSM  is  counter  to  the  purpose 
and  spirit  of  SMCRA.  and  simply  does 
not  agree  with  conventional  common 
sense.  WVCA  urged  OSM.  as  WVDEP 
has  for  several  years,  to  remove  the 
required  program  amendment. 

m  response,  as  discussed  above  in 
Finding  28,  we  disapproved  the  State's 
incidental  mining  requirements  at  CSR 
38-2-23  on  May  5.  2000  {65  FR  26130, 
26133).  In  addition,  on  February  9,  1999 
(64  FR  6201,  6204).  we  found  similar 
statutory  provisions  at  W.Va.  Code  22- 
3-28(a)  through  (c)  to  be  less  stringent 
than  sections  528  and  701(28)  of 
SMCRA.  and  therefore  unapprovable.  In 
our  disapproval,  we  noted  that  we  are 
bound  by  the  constraints  of  SMCRA 
which  does  not  provide  a  blanket 
exemption  from  the  definition  of  surface 
mining  operations  for  privately  financed 
construction  as  proposed  by  the  State.  A 
similar  two-acre  exemption  had  existed 
under  section  528(2)  of  SMCRA.  but  was 
repealed  by  Public  Law  100-34  on  May 
7.  1987.  While  incidental  mining 
activities  are  not  exempt  from  the  , 
requirements  of  SMCRA.  we  have 
encouraged  WVDEP  to  work  with 
applicants  in  providing  more  timely 
review  and  approval  of  such 
applications  to  avoid  the  wasting  of  coal 


resources.  Furthermore,  given  the 
State's  commitment  not  to  implement 
the  disapproved  regulatory  provisions  at 
CSR  38-2-23,  as  demonstrated  by  its 
actions  in  DK  Excavating,  and  because 
of  the  principles  established  in 
Canestraro,  Schultz.  and  DK  Excavating, 
we  are  removing  the  required 
amendment  at  30  CFR  948.16(oooo) 
because  the  concerns  contained  therein 
have  been  satisfied  and  it  is  no  longer 
needed. 

C.  We  asked  for  public  comments  on 
the  amendment  package  submitted  on 
May  2.  2001,  concerning  House  Bill 
2663  in  the  Federal  Register  on  May  24. 

2001  (Administrative  Record  Number 
WV-1213).  We  did  not  receive  any 
specific  public  comments  on  the  State's 
responses  to  the  required  amendments 
addressed  in  this  document.  However, 
some  of  the  public  conmients  discussed 
above  were  addressed  by  amendments 
included  in  this  submission. 

D.  We  asked  for  public  comments  on 
the  amendment  package  submitted  on 
November  28.  2001.  concerning  blasting 
in  the  Federal  Register  on  January  31, 

2002  (Administrative  Record  Number 
WV-1267),  but  we  did  not  receive  any 
comments  from  the  public. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendments  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  West  Virginia 
program  by  letters  dated  January  26,  and 
May  30,  2001,  and  February  1.  and 
March  11.  2002  (Administrative  Record 
Numbers  WV-1199,  WV-1215.  WV- 
1268.  and  WV-1284,  respectively). 

1.  By  letter  dated  February  14,  2001 
(Administrative  Record  Number  1204). 
the  United  States  Department  of  Labor, 
Mine  Safety  and  Health  Administration 
(MSHA)  responded  to  our  request  for 
comments.  MSHA  requested  that  we 
contact  MSHA  in  the  event  that  any 
long-standing  regulation  or  amendment 
thereto  should  change  or  alter  the  areas 
of  a  surface  or  underground  coal  mine 
or  a  preparation  facility,  including 
refuse  piles,  impoundments,  sealed 
mines,  or  highwalls  at  surface  mines. 
MSHA  further  stated  that  if  such 
regulations  or  amendments  do  cause 
such  changes  or  alterations,  MSHA  will 
assign  a  technical  inspector  to  discuss 
the  mine  operator's  approved  plans 
concerning  the  affected  areas  for  the 
amendment  at  issue. 

In  response,  changes  in  State  laws  and 
regulations  are  usually  incorporated 
into  existing  permits  at  the  time  of 
permit  renewal,  permit  revision,  or  mid- 
term review.  MSHA  is  provided  copies 
of  any  request  for  renewal  or  significant 


revisions  to  permit  applications.  In 
addition,  notification  of  any  changes  in 
State  laws  or  regulations  that  make  up 
an  approved  State  regulatory  program 
are  provided  to  MSHA  for  review  and 
comment  prior  to  our  approval. 

2.  The  United  States  Department  of 
Agriculture.  Natural  Resources 
Conservation  Service  (NRCS)  responded 
on  February-  9.  2001  (Administrative 
Record  Number  WV-1203).  and 
provided  the  following  comments.  At 
required  amendment  30  CFR 
948.16(dd).  NRCS  suggested  language  to 
be  used  in  place  of  the  WVDEP's 
response  to  the  required  amendment 
codified  at  30  CFR  948.16(dd).  NRCS 
suggested  the  following  language:  "The 
productivity  for  grazing  land,  hayland, 
and  cropland  can  be  based  upon  the 
productivity  determinations  for  similar 
soil  classifications,  or  similar  map  units, 
as  published  in  the  productivity  tables 
in  NRCS  soil  siuveys,  or  in  the  NRCS 
Grassland  Suitability  Groups." 

In  response,  we  note  that  after  NRCS 
commented,  the  State  amended  its 
response.  As  discussed  in  Finding  2, 
WVDEP  proposed  a  policy  to  satisfy  the 
required  amendment  at  30  CFR 
948.16(dd)  regarding  productivity  and 
ground  cover.  In  effect,  the  policy  will 
do  what  the  NRCS  has  suggested.  In 
addition,  operators  will  be  expected  to 
work  with  the  NRCS,  West  Virginia 
Agricultural  Statistics  Service/USDA 
and  WVDEP  in  developing  productivity 
standards  for  proposed  mining 
operations  that  have  hayland, 
pastureland,  or  cropland  as  the 
postmining  land  use. 

3.  NRCS  also  commented  on  the 
required  eunendment  codified  at  30  CFR 
948.16(ee).  NRCS  stated  that  when 
evaluating  important  farmland,  NRCS 
uses  form  AD-1006  to  determine  a 
Relative  Value  of  Farmland  to  be 
Converted.  This  form  gives  weight  to 
Prime  and  Unique  Farmland,  and  also 
gives  weight  to  statewide  Important 
Farmland  and  Locally  Important 
Farmland.  This  is  the  national  system  of 
Land  Evaluation  and  Site  Assessment, 
or  LESA.  Many  map  units  of  Statewide 
importance  exceed  10  percent  slope, 
and  impact  our  evaluation.  Lists  of 
Prime  Farmland,  Unique  Farmland, 
Statewide  Important  Farmland,  and 
Locally  Important  Farmland  are 
available  for  each  county. 

In  response,  we  note  that  after  the 
NRCS  commented,  WVDEP  revised  its 
response  to  the  required  amendment  at 
30  CFR  948.16(ee).  As  discussed  in 
Finding  3,  WVDEP  submitted  its  prime 
farmland  requirements  and  procedures 
to  the  NRCS  for  review.  The  NRCS 
commented  on  the  nature  and  extent  of 
WVDEP's  recoimaissance  inspections 
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and  concurred  with  the  State's  negative 
determination  criteria  for  prime 
farmland.  The  documents  described 
above  are  taken  into  consideration  when 
evaluating  areas  for  prime  farmland. 
4.  The  U.  S.  National  Park  Ser\ice 
(NPS)  responded  and  provided  two 
suggestions  (Administrative  Record 
Number  WV-1289).  Concerning  the 
State's  response  to  the  required 
amendment  at  30  CFR  948.16(iiii).  NPS 
stated  that  recreational  uses  such  as  off- 
road  vehicle  use  requires  only  a 
minimal  amount  of  reclamation,  and 
operators  will  naturally  gravitate 
towards  reclaiming  areas  to  this  level  if 
allowed  to.  The  State's  reclamation 
standards  in  effect  would  be  lowered 
through  what  appears  to  be  an 
unintended  interpretation  of  what 
constitutes  "recreational  facilities  use" 
under  SMCRA  section  515(c)(3). 
In  response.  SMCRA  at  section 
515(c)(3)  provides  the  minimum 
standards  for  approval  of  mountaintop 
removal  mining  operations.  Section 
515(c)(3)(A)  provides  that  after 
consultation  with  the  appropriate  land 
use  planning  agencies,  if  any.  the 
proposed  postmining  land  use  must  be 
deemed  to  constitute  an  equal  or  better 
economic  or  public  use  of  the  affected 
land,  as  compared  with  premining  use. 
That  is,  while  the  applicant  may 
propose  a  certain  postmining  land  use 
for  mountaintop  removal  mining 
operations,  it  is  the  decision  of  the 
regulatory  authority  whether  to  approve 
a  proposed  postmining  land  use.  The 
decision,  in  accordance  with  section 
515(c)(3)(A).  must  focus  on  the  value  of 
the  proposed  use  as  compared  to  the 
premining  use.  In  addition,  SMCRA 
section  515(c)(3)(B)  provides  that  the 
applicant  must  present  specific  plans 
for  the  proposed  use  and  appropriate 
assurances  that  such  use:  will  be 
compatible  with  adjacent  land  uses; 
obtainable  according  to  data  regarding 
expected  need  and  market:  assured  of 
investment  in  necessary  public 
facilities:  supported  by  commitments 
from  public  agencies  where  appropriate: 
practicable  with  respect  to  private 
financial  capability  for  completion  of 
the  proposed  use:  and  planned  pursuant 
to  a  schedule  attached  to  the 
reclamation  plan  so  as  to  integrate  the 
mining  operation  and  reclamation  with 
the  postmining  land  use.  Also,  Section 
515(c)(3)(C)  also  provides  that  the 
proposed  use  must  be  consistent  with 
existing  State  and  local  land  use  plans 
and  programs.  The  State  counterparts  to 
these  requirements  are  at  W.  Va.  Code 
22-3-13(c)(3). 

It  is  our  belief  that  compliance  with 
the  SMCRA  provisions  discussed  above 
leads  to  the  following  conclusions:  (1)  A 


postmining  land  use  cannot  be 
approved  where  the  use  could  be 
achieved  without  waiving  the  AOC 
requirement,  except  where  it  is 
demonstrated  that  a  significant  public  or 
economic  benefit  will  be  realized 
therefrom;  and,  (2)  where  an  exception 
or  variance  from  the  approximate 
original  requirements  is  sought,  the 
postmining  land  use  must  always  offer 
a  net  benefit  to  the  public  or  the 
economy.  As  discussed  above  in 
Finding  21,  we  find  that  the  policy 
statement  provided  by  VV\T)EP  renders 
the  term  "recreational  uses  "  at  VV.  Va. 
Code  22-3-13(c)(3)  no  less  stringent 
than  the  term  "recreational  facilities 
use"  at  section  515(c)(3)  of  SMCR.'K  and 
can  be  approved. 

5.  NPS  also  stated  that  language 
identified  in  the  amendments  as  30  CFR 
948.16(dd)  allows  for  the  continuation 
of  the  practice  of  returning  previously 
mined  lands  to  grazing  land,  pasture 
land  or  cropland.  NPS  stated  that  while 
grazing  is  an  acceptable  reclamation 
goal  under  some  circumstances,  it 
should  be  a  limited  option,  especially  in 
the  highly  productive  hardwood  forest 
region  that  surrounds  the  New  River 
Gorge  National  River  and  Gauley  River 
National  Recreation  Area.  The 
circumstances  under  which  grazing 
land,  pasture  land  or  cropland  would  be 
an  acceptable  reclamation  goal.  NPS 
stated,  need  to  be  specified  and  meet  the 
higher  and  better  use  test. 

In  response,  we  note  that  SMCRA  and 
the  Federal  regulations  currently  allow 
such  considerations.  Under  section 
515(c)(3)  of  SMCRA,  industrial, 
commercial,  agricultural,  residential,  or 
public  facility  (including  recreational 
facilities)  uses  may  be  approved  as 
postmining  land  uses  for  mountaintop 
removal  mining  operations.  Certain 
managed  grassland  uses,  such  as  grazing 
land,  pasture  land,  or  hayland,  are 
included  within  the  Federal 
"agricultural"  land  use  category  under 
section  515(c)(3).  The  State's 
mountaintop-removal  provisions  at 
W.Va.  Code  22-3-1 3(c)(3)  contain 
similar  requirements.  However,  as 
discussed  in  the  August  16.  2000. 
Federal  Register,  we  approved  a  new 
provision  at  CSR  38-2-7. 3. c  (65  FR 
50409,  50414).  Subsection  7.3.C. 
provides  that  a  change  in  postmining 
land  uses  to  grassland  uses,  such  as 
rangeland  and/or  hayland  or  pasture,  is 
prohibited  on  mountaintop  removal 
mining  operations  that  receive  an 
approximate  original  contour  variance 
described  in  W.Va.  Code  22-3-1 3(c). 
Therefore,  as  recommended  by  the  NPS, 
the  grassland  uses  described  above, 
except  for  cropland,  are  no  longer 
approvable  postmining  land  uses  for 


mountaintop  removal  mining  operations 
in  West  Virginia.  Few.  if  any. 
mountaintop  removal  mining  operations 
in  the  State  have  cropland  as  an 
approvable  postminmg  land  use  In 
addition,  the  change  from  one  land  use 
category  to  another  category  would  have 
to  satisfy  the  alternative  postmining 
land  use  requirements  of  CSR  38-2-7.3. 

6  By  letter  dated  March  29.  2002 
(Administrative  Record  Number  WV- 
1291),  the  U.S.  Army  Corps  of  Engineers 
(COE)  responded  and  suggested  tide 
inclusion  of  a  statement  indicating  that 
separate  authorization  from  the  COE  be 
required  for  all  work  involving  any 
discharge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  COE  made  this 
recommendation  it  said  in  order  to 
avoid  anv  inadvertent  implication  that 
the  requirements  of  Section  404  of  the 
Clean  Water  Act  are  somehow 
superseded  by  the  amendments. 

In  response,  as  provided  by  section 
702(a)(3)  of  SMCR.'\.  we  acknowledge 
that  nothing  in  the  SMCR.^ 
requirements  may  be  construed  as 
superseding,  amending,  modifying  or 
repealing  the  Federal  Water  Pollution 
Control  Act  (amended  as  The  Clean 
Water  Act  (CAVA)]  or  the  regulations 
promulgated  thereunder.  State  programs 
do  not  have  to  contain  a  statement 
regarding  the  discharge  of  dredge  or  fill 
material  in  waters  of  the  United  States, 
However,  many  States  make  it  a 
condition  of  permit  approval  requiring 
that  the  surface  mining  reclamation 
operation  cannot  commence  without  the 
issuance  of  a  CWA  Section  404  Permit 
bv  the  COE. 
'  7.  By  letter  dated  March  7.  2002 
(Administrative  Record  Number  WV- 
1290).  NRCS  stated  that  its  definitions 
are  not  consistent  with  several  parts  of 
the  State's  rules  at  CSR  38-2-10 
regarding  negative  determination 
criteria.  Because  cropping  history  is  not 
considered  in  the  NRCS  definition  of 
prime  farmland,  they  concluded  that 
they  could  not  agree  with  any  historic 
use  of  the  land  as  set  forth  in  the  State's 
rules  at  CSR  38-2-10.2,a  though 
10. 2. a. I.e. 

In  response,  as  discussed  above  in 
Finding  2.  section  701(20)  of  SMCRA 
defines  prime  farmland  to  include  lands 
"which  have  been  used  for  intensive 
agricultural  purposes  *   *    *.'ln 
addition.  30  CFR  701.5  defines  prime 
farmland  to  mean  those  lands  which  are 
defined  by  the  Secretary  of  Agriculture 
in  7  CFR  Part  675  and  which  have  been 
historically  used  for  cropland.  Because 
the  State's  prime  farmland  requirements 
include  an  historical  use  criterion  that 
is  no  less  effective  than  the  Federal 
requirements  at  30  CFR  701.5  and 
because  the  NRCS  concurs  with  the 
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State's  other  negative  determination 
criteria,  we  found  WVDEP's  proposal  to 
be  no  less  effective  than  the  Federal 
requirements  at  30  CFR  785.17. 
Therefore,  we  are  removing  the 
applicable  portion  of  the  required 
amendment  at  30  CFR  948.16(ee). 

We  asked  for  comments  from  Federal 
agencies  by  letter  dated  May  30,  2001. 
concerning  the  amendment  package 
submitted  to  us  on  May  2,  2001, 
concerning  House  Bill  2663 
(Administrative  Record  Number  WV- 
1215). 

8.  On  June  25,  2001,  the  U.S.  Fish  and 
Wildlife  Service  responded  to  our 
request  for  comments,  but  it  did  not 
comment  on  any  of  the  State's  proposed 
revisions  to  the  outstanding  required 
amendments  (Administrative  Record 
Number  WV-1224)  that  we  are 
addressing  in  this  document.  Therefore, 
no  response  by  us  is  necessary. 

We  also  asked  for  comments  from 
Federal  agencies  by  letter  dated 
February  1,  2002,  concerning  the 
amendment  package  submitted  to  us  on 
November  28, 2001,  concerning  blasting 
(Administrative  Record  Number  WV- 
1268). 

9.  On  March  1,  2002  (Administrative 
Record  Number  WV-1281),  MSHA 
responded  and  stated  that  the  employee 
and  adjacent  landowner  safety 
provisions  are  consistent  with  MSHA 
blasting  standards.  MSHA  also  stated  it 
found  no  issues  or  impact  upon  coal 
miner's  health  and  safety. 

10.  On  February  26,  2002 
(Administrative  Record  Number  WV- 
1279),  COE  responded  and  stated  that 
their  review  of  the  proposed 
amendment  found  it  to  be  generally 
satisfactory.  The  COE  did  not  have  any 
other  comments  related  to  the  required 
amendments  codified  at  30  CFR 
948.16(kkkk),  (1111),  or  (mmmm)  that 
were  addressed  in  the  State's  blasting 
amendment  package. 

11.  On  February  5,2002 
(Administrative  Record  Number  WV- 
1270),  the  NPS  responded  to  the  State's 
blasting  amendment  and  stated  that  it 
had  no  specific  comments. 

Environmental  Protection  Agency  (EPAj 
Comments/Concurrence 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii),  we  axe  required  to  get  comments 
and  the  written  concurrence  of  EPA  for 
those  provisions  of  the  program 
amendment  that  relate  to  air  or  water 
quality  standards  issued  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42U.S.C.  7401  etseq.). 

On  January  26.  2001.  and  March  11. 
2002,  we  asked  for  concurrence  on  the 
amendments  from  EPA  (Administrative 


Record  Numbers  WV-1198  and  WV- 
1283.  respectively).  On  July  3,  2001,  and 
April  10,  2002  (Administrative  Record 
Numbers  WV-1225  and  WV-1294),  EPA 
sent  us  its  written  concurrence  with 
comments.  EPA  stated  that  there  are  no 
apparent  inconsistencies  with  the  Clean 
Water  Act  (CWA),  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  regulations,  or  other  statutes 
and  regulations  under  the  authority  of 
EPA.  EPA  said  that  it  is  providing  its 
concurrence  with  the  understanding 
that  implementation  of  the  amendments 
must  comply  with  the  CWA.  NPDES 
regulations,  and  other  statutes  and 
regulations  under  its  authority. 

In  addition,  EPA  provided  the 
following  comments  on  the  proposed 
amendments. 

1 .  Required  amendment  codified  at  30 
CFR  948.16(oo)  concerning  the  required 
design  standard  for  excavated  sediment 
control  structures.  EPA  stated  that  it 
does  not  have  any  comments  on  the 
design  of  sediment  control  structures  to 
pass  certain  size  storm  flows,  but 
wished  to  point  out  that  settleable  solids 
effluent  limits  are  required  by  40  CFR 
Part  434  for  discharges  to  waters  of  the 
United  States  resulting  from  10-year,  24- 
hour  or  less  storms. 

In  response,  we  acknowledge  the 
applicability  of  the  regulations  at  40 
CFR  Part  434  to  the  West  Virginia 
program  at  CSR  38-2-14. 5.b. 

2.  Required  amendment  codified  at  30 
CFR  948.16(wv)(4)  concerning  the 
placement  of  coal  processing  waste  in 
the  backfill.  EPA  stated  that  it 
emphasizes  the  importance  that  all 
assurances  be  made  during  placement  of 
any  acidic  material  into  backfills, 
whether  refuse  or  overburden,  to 
minimize  acid  formation  and  prevent 
acid  seepage.  If  conditions  exist  where 
there  are  questions  about  the 
effectiveness  of  measures  for  preventing 
acid  seepage,  EPA  stated,  then  acidic 
materials  should  not  be  placed  in  the 
backfill. 

In  response,  and  as  discussed  above 
in  Finding  14,  acid-or  toxic-producing 
materials  will  be  rendered  non-acid 
and/or  non-toxic  prior  to  being  placed 
in  a  backfill.  WVDEP  stated  that  CSR 
38-2-14. 15. m.2.  provides  that  coal 
processing  waste  will  not  be  placed  in 
the  backfill  unless  it  is  non-acid  and/or 
non-toxic  material  or  rendered  non-acid 
and/or  non-toxic  material.  In  addition, 
CSR  38-2-1. 6. b.  prohibits  acid-forming 
or  toxic-forming  material  from  being 
buried  or  stored  in  proximity  to  a 
drainage  course  or  groundwater  system. 
We  agree  with  EPA  that  if  conditions 
exist  where  there  are  questions  about 
the  effectiveness  of  measures  for 
preventing  acid  seepage,  then  acidic 


materials  should  not  be  placed  in  the 
backfill. 

3.  Required  amendment  codified  at  30 
CFR  948.16(bbbb)  concerning  premining 
surveys  that  require  technical 
assessments  or  engineering  evaluations 
of  water  supplies  prior  to  underground 
mining.  EPA  recommended  that  these 
surveys  also  include  the  quantity  and 
chemical  and  biological  quality  of 
intermittent  and  perennial  streams. 
Subsidence  has  caused  impairment  of 
aquatic  habitat  from  water  loss  through 
streambed  fissures  and  from  ponding  in 
subsided  stream  stretches,  the  EPA  also 
stated. 

In  response,  we  note  that  the  Federal 
regulation  at  30  CFR  784.20(a)(3),  upon 
which  the  State  rule  is  based,  applies 
only  to  technical  assessments  or 
engineering  evaluations  of  certain 
protected  water  supplies,  and  not  to 
land,  or  to  streams  in  general. 

4.  On  April  10,  2002,  in  response  to 
the  State's  proposed  revision  to  satisfy 
30  CFR  948.16(pppp)  regarding  bond 
release  and  premining  water  quality,   " 
EPA  noted  that  on  January  23,  2002,  it 
promulgated  effluent  guideline 
regulations  for  remining  operations.  The 
regulations  are  consistent  with  section 
301  (p)  of  the  CWA  (Rahall  Amendment) 
and  provide  an  incentive  for  remining 
by  requiring  less  stringent  effluent 
limits  than  are  required  for  conventional 
mining  operations.  According  to  EPA, 
the  remining  effluent  limits  in  40  CFR 
Part  434  Subpart  G  apply  to  preexisting 
discharges  until  bond  release  and,  at  a 
minimum,  may  not  exceed  preexisting 
baseline  levels.  Applications  for  NPDES 
permits  for  remining  operations  must 
include  pollution  abatement  plans  that 
identify  the  best  management  practices 
to  be  used.  Applications  must  also 
include  monitoring  data  on  preexisting 
baseline  loadings,  unless  such 
monitoring  is  considered  infeasible  due 
to  inaccessible  discharges  or  other 
reasons.  EPA  noted  that  it  is  expected 
that  WVDEP  will  be  providing 
regulations  consistent  with  40  CFR  Part 
434  Subpart  G  in  the  near  future. 

In  response,  as  discussed  above  in 
Finding  28,  we  acknowledge  that  EPA 
has  recenUy  issued  effluent  limitation 
guidelines  for  remining  operations,  and 
it  is  anticipated  that  the  State's  remining 
requirements,  including  CSR  38-2-24.4 
if  necessary,  will  have  to  be  revised  in 
the  near  future  to  comply  with  the  new 
requirements. 

5.  We  asked  EPA  for  conunents  by 
letter  dated  February  1,  2001,  on  the 
amendment  package  submitted  on 
November  28,  2001,  concerning  blasting 
(Administrative  Record  Number  WV- 
1268).  On  February  28,  2002,  EPA 
responded  and  stated  that  it  has 
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determined  that  there  are  no  apparent 
inconsistencies  with  the  Clean  Water 
Act  or  other  statutes  and  regulations 
under  EPA's  jurisdiction 
(Administrative  Record  Number  VW- 
1282). 

6.  We  also  asked  EPA  for  comment 
and  concurrence  by  letter  dated  May  29. 

2001,  on  the  amendment  package 
submitted  on  May  2.  2001.  concerning 
State  House  Bill  2663  (Administrative 
Record  Number  WV-1214).  Bv  letter 
dated  November  23.  2001.  EPA 
provided  the  following  comments 
(Administrative  Record  Number  WV- 
1252).  Concerning  the  State's  response 
to  30  CFR  948.16(xx).  EPA  stated  that 
this  provision  includes  a  requirement 
that,  "where  water  quality  is 
paramount,"  outcrop  barriers  be 
constructed  with  imper%'ious  material 
and  have  controlled  discharge  points. 
EPA  recommended  that  a  definition  or 
some  clarification  of  the  term 
"paramount"  be  added  as  it  relates  to 
water  quality. 

In  response,  as  discussed  above  in 
Finding  6.  the  State  revised  its  rules  at 
CSR  38-2-14.8.6.3.  to  provide  design 
requirements  for  constructed  outcrop 
barriers.  In  addition,  on  February*  26, 

2002.  WVDEP  proposed  guidelines  that 
further  clarify  what  standard 
engineering  practices  will  be  followed 
when  allowing  for  the  removal  of  a 
natural  barrier  and  constructing  an 
outcrop  barrier.  The  term  "paramount" 
that  EPA  recommends  be  defined  is  also 
contained  in  W.Va.  Code  Section  22-3- 
13{b)(25).  Like  the  proposed  rule,  the 
statute  provides  that  where  water 
quality  is  paramount,  the  constructed 
barrier  must  be  composed  of  impervious 
material  with  controlled  discharge 
points.  The  State  statutory  provision 
allowing  for  constructed  outcrop 
barriers  was  conditionally  approved  on 
January  21,  1981  (46  FR  5915,  5919). 
The  conditional  approval  required  the 
State  to  provide  specific  design  criteria 
for  constructed  outcrop  barriers.  At  time 
of  approval,  the  State  was  not  required 
to  define  the  term,  paramount.  The 
purpose  of  both  constructed  and  natural 
outcrop  barriers  is  to  prevent  slides  and 
to  control  erosion.  By  requiring  an 
operator  to  construct  an  outcrop  barrier 
of  impervious  material  with  controlled 
discharge  points,  the  State  should  be 
able  to  ensure  that  the  constructed 
barrier  will  effectively  control  erosion 
and  protect  surrounding  streams.  Not  all 
outcrop  barriers  need  to  be  constructed 
with  impervious  material,  such  as  clay, 
to  control  erosion.  As  proposed,  it  can 
be  asserted  that  the  State  believes  that 

it  may  be  necessary  to  construct  some 
outcrop  barriers  of  imper\'ious  material 
whenever  water  quality  is  paramount. 


This  may  be  due  to  the  fact  that  the 
proposed  outcrop  barrier  may  be 
adjacent  to  or  in  the  vicinity-  of  a  high 
quality  stream.  However,  given  that  the 
State's  existing  statutory  provision  is 
identical  to  the  proposed  regulatory 
provision  at  CSR  38-2-14. 8. a.6.  and 
because  the  State's  constructed  outcrop 
barrier  requirements  are  in  accordance 
with  the  Federal  requirements  for 
natural  barriers  at  SMCRA  section 
515(b)(25),  we  do  not  agree  that  the  term 
■paramount"  needs  to  be  defined  or 
further  clarified  as  recommended  bv 
EPA. 

7.  Concerning  the  required 
amendments  at  30  CFR  948.16(ffff). 
(gggg).  and  (hhhh).  EPA  noted  that  these 
provisions  relate  to  the  amount  of  time 
allowed  to  remedy  subsidence  damage 
to  lands,  structures,  or  water  supplies. 
EPA  stated  that  it  is  unclear  in  this 
section  or  other  sections  regarding 
subsidence  control  if  the  term  "lands" 
includes  streams  and  wetlands  which 
mav  be  adversely  affected  by  water  loss 
through  subsidence  cracks  and  ponding 
of  subsided  stream  portions.  To  provide 
clarification,  EPA  recommended  that 
the  words  "streams  and  wetlands"  be 
included  along  with  lands,  structures, 
and  water  supplies  in  this  section  and 
other  appropriate  sections  addressing 
subsidence  control. 

In  response,  we  note  that  the  Federal 
definition  of  "material  damage"  at  30 
CFR  701.5  covers  damage  to  the  surface 
and  to  surface  features,  such  as 
wetlands,  streams,  and  bodies  of  water, 
and  to  structures  or  facilities.  60  FR 
16724.  col.  3,  March  31.  1995.  The 
State's  definition  of  material  damage 
contained  in  CSR  38-2-16. 2. c.  is 
substantively  identical  to  the  Federal 
definition  in  these  pertinent  respects. 
Therefore,  we  expect  the  State  to 
interpret  its  definition  of  "material 
damage"  in  the  same  manner  as  we 
interpret  the  Federal  definition. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendments  sent  to  us  by 
West  Virginia.  In  addition,  we  are 
removing  the  required  program 
amendments  codified  at  30  CFR 
948.16(a).  (dd),  (ee),  (oo).  (tt).  (xx), 
(nnn),  (ooo),  (qqq),  (sss),  (vvv)(l) 
through  (4).  (zzz),  (aaaa),  (bbbb).  (ffff). 
(gggg).  (hhhh),  (iiii).  (iijj),  (kkkk).  (1111), 
(mmmm),  (nnnn).  (oooo).  and  (pppp)- 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  948.  which  codif\'  decisions 
concerning  the  West  Virginia  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553  (d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 


program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 

implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Begulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  such  program  is  drafted 
and  promulgated  by  a  specific  State,  not 
bv  OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory' 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.^  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCR.\  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  'in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  'consistent  with  " 
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regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1  "  Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  affect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
use.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  a)  Does  not  have  an  annued 
effect  on  the  economy  of  $100  million; 
b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions  or  Federal,  State,  or  local 
government  agencies;  and  c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 


This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948: 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  April  19,  2002. 
Tim  L.  Dieringer, 

Acting  Regional  Director.  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  948  is  amended 
as  set  forth  below: 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  948.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of 
publication  of  final  rule"  to  read  as 
follows: 

948.15    Approval  of  West  Virginia 
regulatory  program  amendments. 


Original  amendment  submission  dates 


Date  of  publication 
of  final  rule 


Citation/description 


November  30,  2000:  May  2.  2001;  No-    May  1,  2002 
vember  28,  2001;  Febmary  26.  2002; 
March  8,  2002. 


Emergency  rule  provisions:  CSR  38-2-3.12.3.1,  a.2,  a.2.B;  5.4. b.8,  d.3; 
16.2,c.4. 

Policy/guidance  documents  submitted  Febmary  26,  2002:  Attachments  1A;  2P; 
3P  and  the  updated  listing  (Administrative  Record  Number  WV-1278);  4  ex- 
cept examples  1  and  3  through  8;  6;  and  9. 

Policy/guidance  documents  submitted  March  8,  2002:  Attachments  1;  3A;  and 
8 

In  House  Bill  2663:  CSR  38-2-3. 12.a.1;  3.14.a;  12.2.e;  12.4.e;  14.8.a.6; 
16.2.C.4;  and  24.4. 

In  Senate  Bill  689:  W.  Va.  Code  22-3-1 3a(g),  (j);  30a(a). 


3.  Section  948.16  is  amended  by 
removing  and  reserving  paragraphs  (a), 
(dd),  (ee),  (oo),  (tt),  (xx),  (rmn),  (ooo), 


(qqq),  (sss),  [vw],  (zzz),  (aaaa),  fbbbb), 
(ffff).  (gggg).  (hhhh),  (iiii),  (jjjj).  (kkkk), 


(1111),  (mmmm),  (nnnn),  (oooo),  and 

(PPPP)- 

[FR  Doc.  02-10759  Filed  4-30-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  S3 

[Docket  No.  01-069-1] 

RIN  0579-AB34 

Foot-and-Mouth  Disease  Payment  of 
Indemnity;  Update  of  Provisions 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  pertaining  to  the  control 
and  eradication  of  foot-and-mouth 
disease  and  other  serious  diseases, 
including  for  both  cooperative  programs 
and  extraordinary  emergencies. 
Specifically,  we  are  proposing  changes 
in  indemnity  provisions  primarily 
related  to  foot-and-mouth  disease.  The 
proposed  changes  are  prompted,  in  part, 
by  a  review  of  the  regulations  in  light  of 
the  recent  series  of  outbreaks  of  foot- 
and-mouth  disease  in  the  United 
Kingdom  and  elsewhere  around  the 
world.  We  believe  these  changes  are 
necessary  to  ensure  the  success  of  a 
control  and  eradication  program  in  the 
event  of  an  occurrence  of  foot-and- 
mouth  disease  in  the  United  States. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  July  1,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-069-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-069-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-069-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mark  E.  Teachman,  Senior  Staff 

Veterinarian,  Emergency  Programs,  VS, 

APHIS,  4700  River  Road  Unit  41, 

Riverdale,  MD  20737-1231:  (301)  734- 

8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
(USDA  or  the  Department)  administers 
regulations  at  9  CFR  part  53  (referred  to 
below  as  the  regulations)  that  provide 
for  the  payment  of  indemnity  to  owners 
of  animals  that  are  required  to  be 
destroyed  because  of  foot-and-mouth 
disease,  pleuropneumonia,  rinderpest, 
exotic  Newcastle  disease,  highly 
pathogenic  avian  influenza,  infectious 
salmon  anemia  or  any  other 
conununicable  disease  of  livestock  or 
poultry  that  in  the  opinion  of  the 
Secretary  of  Agricultxu-e  constitutes  an 
emergency  and  threatens  the  U.S. 
livestock  or  poultry  population.  The 
regulations  authorize  payments  to  be 
based  on  the  fair  market  value  of  the 
animals  destroyed,  as  well  as  payments 
for  their  destruction  and  disposal.  The 
regulations  also  authorize  payments  for 
materials  that  must  be  cleaned  and 
disinfected  or  destroyed  because  of 
being  contaminated  by  or  exposed  to 
disease. 

We  recently  reviewed  the  regulations 
to  determine  their  adequacy  in  the  event 
of  an  occurrence  of  foot-and-mouth 
disease  (FMD).  This  review  was 
prompted,  in  part,  by  the  recent  series 
of  outbreaks  of  FMD  in  the  United 
Kingdom  and  elsewhere  around  the 
world.  An  occurrence  of  FMD  in  the 
United  States  could  be  devastating  given 
the  Nation's  extensive  holdings  of 
livestock,  poultry,  and  other  animals. 
Besides  the  direct  effects  on  producers 
of  susceptible  animals,  the 
consequences  of  the  disease  could 
ripple  throughout  the  economy,  causing 
indirect  costs  in  other  sectors. 

As  a  result  of  this  review,  we  are 
proposing  changes  to  the  regulations 
relating  to  the  valuation  of  animals  and 
materials  and  the  payment  of  indemnity 
to  claimants  that  relate  primarily  to 
FMD.  We  do  not  cover  in  this  proposed 
rule  these  specific  cooperative 
arrangements  that  the  Administrator 


may  enter  into  with  States  and  other 
cooperators  in  the  control  and 
eradication  of  disease  such  as  FMD. 
However,  APHIS  continues  to  work 
with  States  and  other  cooperators  in 
developing  appropriate  response  plans 
and  strategies  that  entail  the  cooperative 
efforts  of  APHIS,  other  Federal  agencies. 
States,  and  animal  industries  in  the 
event  of  an  occurrence  of  FMD  or  other 
disease  covered  by  the  regulations.  We 
recognize  cooperative  arrangements 
with  States  and  other  cooperators  are  a 
critical  element  in  the  control  and 
eradication  of  diseases  such  as  FMD, 
and  therefore  invite  your  comments  on 
this  subject. 

We  are  also  proposing  other  changes 
to  the  regulations  that  involve  updating 
certain  provisions  that  would  be 
applicable  to  FMD. 

The  purpose  of  this  proposed  rule  is 
to  remove  possible  sources  of  delay  in 
achieving  FMD  eradication,  should  an 
occurrence  of  that  disease  occur  in  this 
country.  Under  existing  compensation 
regulations,  delays  may  occur  because 
of  some  producers'  perceptions  on 
receiving  full  payment,  as  well  as 
because  of  current  eradication  program 
requirements.  In  the  first  instance, 
delays  can  derive  from  livestock 
owners'  uncertainty  of  being  fully 
compensated  for  the  fair  market  value  of 
destroyed  animals,  products,  and 
materials,  including  livestock 
vaccinated  as  part  of  an  FMD 
eradication  program  (official 
vaccinates).  Owners  of  affected  herds 
may  also  be  uncertain  that  they  will 
receive  full  compensation  for  cleaning 
and  disinfection  costs.  In  the  second 
instance,  delays  may  be  caused  by 
having  to  rely  on  appraisal  for  the 
valuation  of  livestock  when  an 
insufficient  number  of  appraisers  or 
other  constraints  would  prevent  timely 
destruction  of  infected  and  exposed 
animals.  This  proposed  rule  sets  forth 
regidatory  changes  to  address  these 
possible  sources  of  delay. 

Proposed  Changes  to  9  CFR  Part  53 

Definitions 

We  are  proposing  to  add  to  current 
§  53.1  definitions  for  the  terms  animals 
affected  by  disease,  APHIS 
representative,  breeding  animal, 
commercial  breeding  animal,  disease 
outbreak,  donor  animal,  endangered  or 
threatened  species,  exotic  animal. 
Federal  veterinarian.  Livestock 
Marketing  Information  Center,  market 
animal.  National  Veterinary  Services 
Laboratories,  official  vaccinate,  rare 
animal,  registered  animal,  seedstock 
herd  or  flock.  State  representative,  and 
State  veterinarian. 
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The  term  animals  affected  by  disease 
would  refer  to  animals  determined  to  be 
infected  with,  infested  with,  or  exposed 
to,  a  disease  covered  by  part  53.  The 
term  would  also  cover  official 
vaccinates.  The  regulations  currently 
use  the  term  "affected  by  or  exposed  to 
disease"  in  discussing  the  valuation  and 
destruction  of  cinimals  eligible  for 
indemnification.  In  other  animal  health 
regulations  promulgated  by  the  Agency, 
the  terms  "affected  with"  or  "affected 
by"  apply  to  animals  infected  with  a 
disease  or  exposed  to  a  disease  agent. 
Therefore,  to  avoid  confusion,  we 
propose  to  use  the  term  "animals 
affected  by  disease"  to  cover  both 
animals  infected  with  a  disease  or 
exposed  to  a  disease  agent.  The  term 
"animals  affected  by  disease"  would 
also  cover  "infested  with"  because  part 
53  could  apply  to  animals  affected  by 
screwTvorm,  ticks,  or  organisms  other 
than  bacteria,  viruses,  or  other  agents 
typically  associated  with  infection. 

The  regulations  define  APHIS 
employee  as  any  individual  employed 
by  APHIS  who  is  authorized  by  the 
Administrator  to  do  any  work  or 
perform  any  duty  in  connection  with 
the  control  and  eradication  of  disease. 
The  regulations  define  inspector  in 
charge  as  an  APHIS  employee  who  is 
designated  by  the  Administrator  to  take 
charge  of  work  in  cormection  with  the 
control  and  eradication  of  diseases.  We 
are  proposing  to  remove  references  to 
the  terms  APHIS  employee  and 
inspector  in  charge  throughout  the 
regulations  and  replace  them  with  the 
term  APHIS  representative.  An  APHIS 
representative  would'be  defined  as  any 
individual  employed  by  or  acting  as  an 
agent  on  behalf  of  APHIS  who  is 
authorized  by  the  Administrator  to 
perform  the  services  required  by  part  53. 
We  would  make  this  change  since, 
depending  on  the  location  and 
magnitude  of  the  disease  occurrence,  it 
may  not  always  be  possible  to  use 
APfflS  employees  for  all  the  services 
authorized  under  the  regulations. 
Therefore,  to  reflect  the  possibility  that 
we  may  have  to  contract  for  some  of  the 
services  covered  by  the  regulations,  we 
are  proposing  to  use  the  term  "APHIS 
representative"  in  place  of  "APHIS 
employee"  and  "inspector  in  charge" 
throughout  the  regulations. 

We  would  define  a  breeding  animal  as 
any  animal  that  is  raised  for  the  purpose 
of  producing  market  animals  or  other 
breeding  animals  and  that,  in  the  case 
of  a  female,  has  donated  embryos  or 
been  bred,  and  in  the  case  of  a  male,  is 
sexually  intact  and  has  reached  the  age 
of  sexual  maturity. 

We  would  define  the  term  commercial 
breeding  animal  to  cover  any  breeding 


animal  other  than  a  registered  animal, 
an  animal  that  is  part  of  a  seedstock 
herd  or  flock,  or  a  donor  animal. 

The  term  disease  outbreak  would 
refer  to  the  initial  occurrence  of  the 
disease,  as  determined  and  reported  by 
the  United  States  Department  of 
Agriculture. 

A  donor  animal  would  be  defined  as 
any  animal,  other  than  a  registered 
animal  or  an  animal  that  is  part  of  a 
seedstock  herd  or  flock,  that  has 
donated  at  least  two  embryos,  in  the 
case  of  females,  or  at  least  100  units  of 
semen,  in  the  case  of  males,  for  sale  to 
another  producer  or  transfer  to  a 
separate  herd  or  flock. 

The  term  endangered  or  threatened 
species  would  refer  to  those  species 
defined  as  endangered  species  or 
threatened  species  in  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
the  regulations  promulgated  thereunder 
and  as  they  may  be  subsequently 
amended. 

We  would  define  an  exotic  animal  as 
any  animal  that  is  native  to  a  foreign 
country  or  of  foreign  origin  or  character 
or  is  not  native  to  the  United  States. 

We  would  define  a  Federal 
veterinarian  as  a  veterinarian  employed 
and  authorized  by  the  Federal 
Government  to  perform  the  services 
required  by  part  53.  A  Federal 
veterinarian  could  be  an  APHIS 
veterinarian  or  a  veterinarian  employed 
by  another  agency  of  the  Federal 
Government. 

The  Livestock  Marketing  Information 
Center  would  refer  to  the  organization 
funded  cooperatively  by  the  United 
States  Department  of  Agriculture,  State 
land  grant  universities,  and  livestock 
industry  associations  that  develops, 
disseminates  and  maintains  economic 
and  market  data  relating  to  the  livestock 
industry. 

The  term  market  animal  would  apply 
to  any  animal  being  raised  for  the 
primary  purpose  of  slaughter  for  meat, 
or,  in  the  case  of  dairy  animals,  the 
production  of  milk,  or,  in  the  case  of 
certain  sheep,  the  production  of  wool. 

We  would  define  National  Veterinary- 
Services  Laboratories  as  the 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service 
delegated  responsibility  for  providing 
services  for  the  diagnosis  of  domestic 
arid  foreign  animal  diseases,  diagnostic 
support  for  disease  control  and 
eradication  programs,  import  and  export 
testing  of  animals,  training,  and 
laboratory  certification  for  selected 
diseases. 

We  are  proposing  to  define  an  official 
vaccinate  as  any  animal  that  has  been: 
Vaccinated  with  an  official  vaccine  for 
FMD  under  the  supervision  of  a  State  or 


Federal  veterinarian;  identified  by  an 
eartag  specifically  approved  by  APHIS 
for  identification  of  animals  officially 
vaccinated  for  FMD:  and  reported  to  the 
Administrator  as  an  official  vaccmntp 
for  FMD  promptly  after  vaccination  bv 
the  State  or  Federal  veterinarian 
supervising  the  vaccination.  Because  of 
our  current  focus  on  FMD.  the  term 
official  vaccinate  would  only  include 
those  animals  that  have  been  officially 
vaccinated  for  FMD.  In  the  future,  we 
may  propose  to  amend  the  regulations 
to  include  animals  vaccinated  for  other 
diseases. 

The  term  rare  animal  would  mean  an 
animal  that  is  extremely  uncommon  in 
the  United  States  and  that  is  neither  an 
exotic  animal  nor  a  member  of  an 
endangered  or  threatened  species. 

We  would  define  a  registered  animal 
as  an  animal  of  a  particular  breed  for 
which  individual  records  of  ancestr\'  are 
maintained,  and  for  which  individual 
registration  certificates  are  issued  and 
recorded  by  a  recognized  breed 
association  whose  purpose  is  the 
improvement  of  the  breed. 

The  term  seedstock  herd  or  flock 
would  mean,  in  the  case  of  cattle  and 
sheep,  a  herd  or  flock  in  which,  during 
the  previous  5  years,  at  least  25  percent 
of  the  animals  bom  to  the  herd  or  flock 
have,  for  breeding  purposes,  been  sold 
to  another  producer  or  transferred  to  a 
separate  herd  or  flock,  or,  in  the  case  of 
swine,  a  herd  in  which  at  least  50 
percent  of  the  gilts  produced  have,  for 
breeding  purposes,  been  sold  to  another 
producer  or  transferred  to  a  separate 
herd.  This  definition  represents  our  best 
estimates  based  on  our  observations  of 
the  livestock  industry.  However,  we 
recognize  that  a  seedstock  herd  or  flock 
is  a  concept  that  is  evolving  as  a  result 
of  changes  in  technology  and  marketing, 
most  notably  in  the  swine  industry'  We 
therefore  solicit  your  comments  and 
suggestions  on  this  definition,  including 
alternative  approaches  for  defining  this 
term. 

The  term  State  representative  would 
refer  to  an  individual  employed  by  a 
State  or  a  political  subdivision  to 
perform  the  specified  functions  agreed 
to  by  the  Department  and  the  State, 
while  State  veterinarian  would  refer 
specifically  to  a  veterinarian  employed 
and  authorized  by  a  State  or  its  political 
subdivision  to  perform  the  ser\'ices 
required  by  part  53. 

We  would  also  amend  definitions  that 
already  appear  in  current  §  53.1  for  the 
terms  Animal  and  Plant  Health 
Inspection  Sen'ice,  disease,  exotic 
Newcastle  disease,  highly  pathogenic 
axian  influenza,  materials,  and 
Secretary 
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We  would  make  a  minor  change  to  the 
definition  of  Animal  and  Plant  Health 
Inspection  Service  so  that  its  recognized 
abbreviation.  "APHIS."  would  appear  as 
part  of  the  term  defined  instead  of  in  the 
text  of  the  definition. 

Current  §  53.1  defines  disease  as 
FMD,  rinderpest,  contagious 
pleuropneimionia,  exotic  Newcastle 
disease,  highly  pathogenic  avian 
influenza,  and  infectious  salmon 
anemia,  or  any  other  communicable 
disease  that  in  the  opinion  of  the 
Secretary  constitutes  an  emergency  and 
threatens  the  livestock  or  poultry  of  the 
United  States.  We  are  proposing  to 
amend  the  definition  of  this  term  to 
more  closely  follow  the  various 
statutory  language  for  the  control  and 
eradication  of  diseases.  We  propose  to 
define  the  term  disease  as  any 
communicable  disease  of  livestock  or 
poidtry  for  which  indemnity  is  not 
provided  elsewhere  in  9  CFR  chapter  I, 
subchapter  B.  and  contagious  or 
infectious  diseases  of  animals,  such  as 
FMD.  rinderpest,  contagious 
pleuropneumonia,  exotic  NewcasUe 
disease,  highly  pathogenic  avian 
influenza,  and  infectious  salmon 
anemia,  that,  in  the  opinion  of  the 
Secretary,  constitute  an  emergency  or  an 
extraordinary  emergency  and  threaten 
the  livestock  or  poultry  of  the  United 
States.  The  revised  definition  would 
also  clarify  that  diseases  covered  under 
part  53  would  not  include  those 
diseases  covered  by  indemnification 
regulations  elsewhere  in  9  CFR  chapter 
I,  subchapter  B.  such  as  tuberculosis, 
brucellosis,  pseudorabies,  and  scrapie. 

We  would  make  a  minor  technical 
correction  to  the  definition  of  exotic 
Newcastle  disease  as  it  currently 
appears  in  §  53.1  by  not  capitalizing  the 
word  "disease." 

We  are  also  proposing  to  make  a 
technical  correction,  for  purposes  of 
clarification,  to  the  definition  of  highly 
pathogenic  avian  influenza.  We  would 
add  the  words  "in  the  test  described  in 
paragraph  (1)  of  this  definition"  to 
immediately  follow  the  words  "one  to 
five  chickens"  in  the  third  paragraph  of 
the  definition. 

The  regulations  currently  define  the 
term  materials  to  include  parts  of  bams 
or  other  structures,  straw,  hay.  and  other 
feed  for  animals,  farm  products  or 
equipment,  clothing,  and  articles  stored 
in  or  adjacent  to  bams  or  other 
structures.  The  existing  definition 
focuses  primarily  on  articles  or  objects 
associated  with  farms.  However,  it  is 
possible  that  locations  other  than  farms, 
such  6is  slaughtering  facilities  and  other 
livestock  concentration  points,  could  be 
contaminated  by  or  exposed  to  a  disease 
agent.  Therefore,  we  would  broaden  the 


definition  of  materials  to  also  include 
'any  other  article."  We  would  change 
"farin  products  '  to  "agricultural 
products  or  byproducts"  in  order  to 
include  those  products  that  may  be 
produced  somewhere  other  than  on  a 
farm.  We  would  add  references  to 
"bedding"  and  "conveyances."  We 
would  also  remove  the  words  "parts  of 
that  precede  the  words  "bams  or  other 
structures"  to  make  the  provision  easier 
to  understand  without  changing  its 
substantive  meaning.  Based  on  these 
proposed  changes,  we  would  define  the 
term  materials  as  bams  or  other 
structiires;  straw,  hay,  and  other  feed 
and  bedding  for  animals;  agricultural 
products  and  byproducts;  conveyances; 
equipment;  clothing;  and  any  other 
article. 

The  term  Secretary  is  defined  in 
current  §  53.1  as  the  Secretary  of 
Agricidtmre  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  been  or  may  be 
delegated  to  act  in  the  Secretary's  stead. 
We  would  simplify  this  term  to  mean 
the  Secretary  of  Agriculture  of  the 
United  States  or  any  officer  or  employee 
of  the  Department  authorized  to  act  for 
the  Secretary. 

We  are  also  proposing  to  remove  fi'om 
current  §  53.1  the  definitions  of  APHIS 
employee,  inspector  in  charge, 
mortgage,  and  pet  bird.  As  discussed 
previously,  we  are  proposing  to  use 
APHIS  representative  in  place  of  APHIS 
employee  and  inspector  in  charge 
throughout  the  regulations,  and, 
therefore,  no  longer  require  definitions 
of  these  terms.  We  do  not  believe  a 
definition  of  mortgage  is  necessary 
because  our  use  of  the  term  in  the 
regulations  is  in  keeping  with  the 
dictionary  meaning.  The  term  pet  bird  is 
no  longer  used  in  the  regulations. 
Disease  Control  and  Eradication, 
Payments  Authorized.  Determination  of 
Disease 

Current  §  53.2  provides  that  the 
Administrator  is  authorized  to  agree  to 
cooperate  with  a  State  in  the  control  and 
eradication  of  those  diseases  covered  by 
the  regulations.  Current  §  53.2  further 
provides  that,  upon  agreement  with  the 
State,  the  Administrator  is  authorized  to 
pay  50  percent  of  the  expenses  of  the 
purchase,  destruction,  and  disposition 
of  animals  and  materials  required  to  be 
destroyed  because  of  being 
contaminated  by  or  exposed  to  such 
disease,  except  that  for  infectious 
salmon  anemia  the  Administrator  is 
authorized  to  pay  60  percent  of  those 
costs,  and  for  exotic  Newcastle  disease 
or  highly  pathogenic  avian  influenza, 
the  Administrator  is  authorized  to  pay 
up  to  100  percent  of  those  costs.  Current 
§  53.2  also  states  that,  if  animals  are 


exposed  to  such  disease  prior  to  or 
during  interstate  movement  and  are  not 
eligible  to  receive  indemnity  from  any 
State,  the  Department  may  pay  up  to 
100  percent  of  the  costs  of  die  purchase, 
destruction,  and  disposition  of  animals 
or  materials  required  to  be  destroyed. 
Current  §  53.2  further  provides  that  any 
cooperative  program  for  the  purchase, 
destmction,  and  disposition  of  birds  is 
limited  to  those  birds  that  are 
"identified  in  docxmientation  pursuant 
to  Cooperative  Agreements"  as 
constituting  a  threat  to  the  U.S.  poultry 
industry.  In  addition,  current  §  53.2 
provides  that  the  Secretary  of 
Agriculture  may  authorize  other 
arrangements  for  the  payment  of 
expenses  covered  in  this  section  upon 
finding  that  an  extraordinary  emergency 
exists. 

We  are  proposing  to  make  a  number 
of  changes  to  current  §  53.2.  Some  of 
these  are  minor  changes  to  make  the 
regulations  easier  to  understand.  We  are 
also  proposing  changes  to  §  53.2  that  are 
more  substantive  in  nature. 

We  would  change  the  section  heading 
"Determination  of  existence  of  disease; 
agreements  with  States"  to  "Disease 
control  and  eradication;  payments 
authorized;  determination  of  disease." 
We  are  proposing  this  change  so  that 
the  section  heading  better  reflects  the 
order  of  topics  covered  under  §  53.2  and 
its  scope  of  coverage.  We  woidd  also 
delete  some  of  the  language  from 
durent  paragraph  (a)  and  reorganize  a 
revised  version  of  the  remainder  of 
current  §  53.2(a)  and  (b)  into  a  new 
paragraph  (a). 

We  would  clarify  that  the  Department 
may  cooperate  not  only  with  States,  but 
also  with  political  subdivisions  of 
States,  farmers'  associations  and  similar 
organizations,  and  individuals  in  the 
control  and  eradication  of  disease.  We 
would  refer  to  these  other  potential 
cooperators  to  be  consistent  with  the 
statutory  language  on  this  subject.  In  the 
absence  of  an  extraordinary  emergency, 
we  would  continue  to  provide  that  the 
Administrator  would  pay  costs  covered 
imder  §  53.2  upon  agreement  of  the 
States  or  others  to  cooperate  in  the 
control  and  eradication  of  the  disease. 
We  would  remove  the  specific  language 
requiring  that  such  agreement  is  subject 
to  the  State  agreeing  to  enforce 
quarantine  restrictions  and  directives 
properly  issued  in  the  control  and 
eradication  of  disease,  since  there  may 
be  a  number  of  activities  relating  to  the 
control  and  eradication  of  disease  that 
States  and  other  cooperators  would 
agree  to  perform  in  fidfilling  their 
cooperative  obligations.  We  would  add 
that  the  payment  of  costs  provided  in 
proposed  §  53.2  by  the  Administrator 
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would  be  subject  to  the  availability  of 
funding.  Throughout  proposed  §  53.2, 
we  would  also  make  a  stylistic  change 
by  substituting  the  word  "costs"  in 
place  of  "expenses." 

In  describing  those  costs  eligible  for 
indemnification  under  a  cooperative 
program,  current  §  53.2(b)  refers  to  "the 
expenses  of  purchase,  destruction  and 
disposition  of  Einimals  and  materials 
required  to  be  destroyed  because  of 
being  contaminated  by  or  exposed  to 
such  disease." 

We  would  change  this 
characterization  by  referring  to  animals 
"affected  by  disease."  We  would 
continue  to  use  the  term  "contaminated 
by  or  exposed  to"  when  referring  to 
materials.  However,  we  would  make  a 
technical  change  for  purposes  of 
clarification  by  referring  to  materials  as 
contaminated  by  or  exposed  to  "a 
disease  agent." 

The  subject  of  sharing  cleaning  and 
disinfection  costs  is  currently  covered 
by  §  53.7  of  the  regulations.  We  are 
proposing  that  this  subject  be  covered  in 
proposed  §  53.2  so  that  §  53.2  would 
reference  all  costs  for  which  payments 
are  authorized. 

We  are  proposing  that,  in  the  case  of 
a  cooperative  program  for  FMD,  the 
Administrator  will  pay  100  percent  of 
the  costs  for: 

•  Purchase,  destruction,  and 
disposition  of  animals  affected  by  FMD, 
including  official  vaccinates;  and 

•  Cleaning  and  disinfection  of 
materials  that  are  contaminated  by  or 
exposed  to  FMD,  and  the  purchase, 
destruction,  and  disposition  of  such 
materials  when  the  cost  of  cleaning  and 
disinfection  would  exceed  the  value  of 
the  materials  or  cleaning  and 
disinfection  would  be  impracticable. 

In  the  case  of  costs  for  cleaning  and 
disinfection  of  materials  because  of 
FMD,  we  would  require  that  such  costs 
be  "fair  and  reasonable"  based  on  the 
plain  meaning  of  that  phrase.  As 
discussed  below,  these  types  of  costs 
would  be  verified  based  on  receipts  or 
other  similar  documentation  submitted 
by  the  claimant.  The  concept  of  "fair 
and  reasonable"  would  allow  for 
compensation  that  takes  into  account 
that  costs  incurred  for  these  items  or 
services  may  vary  from  region  to  region. 

We  are  proposing  these  indemnity 
changes  in  the  case  of  FMD  to  provide 
the  Administrator  with  sufficient 
resources  and  flexibility  to  effectively 
control  and  eradicate  any  occurrence  of 
FMD  in  this  countr\'.  An  FMD 
occurrence  in  the  United  States  could  be 
devastating,  given  the  Nation's 
extensive  hvestock  holdings.  We  believe 
that  effective  disease  control  strategies 
at  the  first  sign  of  an  FMD  occurrence 


are  imperative  if  losses  are  to  be 
minimized.  Authorizing  the 
Administrator  to  pay  100  percent  of  the 
costs  for  the  purchase,  destruction,  and 
disposition  of  animals  affected  by  FMD. 
100  percent  of  the  costs  for  cleaning  and 
disinfection  of  materials  contaminated 
by  or  exposed  to  FMD,  and  100  percent 
of  the  costs  for  the  purchase, 
destruction,  and  disposition  of  such 
materials  when  the  cost  of  cleaning  and 
disinfection  would  exceed  the  value  of 
the  materials  or  cleaning  and 
disinfection  would  be  impracticable, 
would  reassure  livestock  industries  of 
the  Department's  full  commitment  to 
eradication,  thereby  helping  to  bolster 
the  cooperation  of  affected  parties. 

We  would  also  expressly  provide 
compensation  for  official  vaccinates 
destroyed  because  of  FMD.  Vaccination 
of  animals  for  FMD  may  be  part  of  our 
cooperative  control  and  eradication 
strategy  should  FMD  be  introduced  into 
the  United  States.  Specifically, 
susceptible  animals  at  a  certain  distance 
from  an  occurrence  may  be  vaccinated 
to  help  prevent  the  spread  of  the 
disease.  Subject  to  certain  exceptions 
that  may  include  exotic  or  rare  animals 
or  endangered  or  threatened  species,  as 
discussed  below  in  our  proposed 
changes  to  §  53.4,  vaccinated  animals 
would  be  destroyed  as  part  of  an  FMD 
eradication  program. 

Because  nonvaccinated  animals 
affected  with  FMD  would  be  destroyed 
first,  it  may  be  necessary  for  vaccinated 
animals  to  be  held  on  a  premises  for  an 
indeterminate  length  of  time  prior  to 
destruction.  During  this  period, 
producers  would  be  responsible  for  the 
care  and  feeding  of  their  vaccinated 
animals.  The  regulations  currently  do 
not  provide  compensation  for  care  and 
feeding  of  animals.  However,  we  are 
seriously  considering  whether  the 
regulations  should  authorize 
compensation  to  cover  all  or  part  of  the 
costs  of  care  and  feeding  of  official 
vaccinates  awaiting  destruction. 

Compensating  producers  for  the  care 
and  feeding  of  official  vaccinates  would 
help  remove  any  reluctance  by 
producers  to  have  their  herds 
vaccinated  as  part  of  a  cooperative 
program  to  control  and  eradicate  FMD. 
Without  providing  such  financial 
assistance,  there  could  be  a  disincentive 
on  the  part  of  producers  to  cooperate 
and  participate  in  the  program  since  the 
costs  of  care  and  feeding  would,  in 
effect,  offset  the  producers' 
compensation  for  these  animals.  Should 
paying  for  this  activity  be  a 
responsibility  of  the  producer  or  of  the 
Federal  Government  through  the 
payment  of  compensation?  We  would 
like  your  comments  on  this  subject. 


We  would  consider  compensable 
costs  relating  to  care  and  feeding  to 
include  those  operating  costs  that  are 
fair  and  reasonable  and  are  directly 
attributable  to  maintaining  the  animals, 
such  as  costs  for  veterinary-  ser\'ices  and 
medicines,  bedding  and  litter,  fuel  and 
electricity,  repairs,  allocated  hired  labor, 
and  feed.  Claims  for  such  costs  could  be 
based  on  receipts  or  other 
documentation  submitted  to  the 
Administrator  that  would  verif\'  a 
claimant's  costs  for  care  and  feeding  of 
official  vaccinates.  Certain  livestock  and 
feed  assistance  programs  administered 
by  USDA's  Farm  Ser\'ices  Agency  (FSA) 
provide  that  compensation  for  feed  may 
also  be  calculated  based  upon  rates  that 
are  tied  to  pre-established  energ}-  or 
nutrient  maintenance  requirements 
designed  to  meet  the  daily  maintenance 
needs  of  different  types  and  weight 
classes  of  livestock. 

We  solicit  your  comments  that 
specifically  address  the  appropriateness 
of.  and  need  for,  providing 
compensation  to  producers  for  costs 
relating  to  the  care  and  feeding  of 
official  vaccinates  in  the  event  of  FMD 
We  further  invite  your  comments  on  the 
types  of  costs  that  should  be  eligible  for 
compensation,  and  the  most  suitable 
means  for  determining  such  costs  ( i.e  , 
through  receipts  or  other 
documentation,  pre-established  animal 
energy  or  nutrient  maintenance 
requirements,  or  some  other  means).  We 
also  solicit  your  comments  on  the 
amount  of  expenditures  that  might  be 
incurred  in  the  care  and  feeding  of 
official  vaccinates  over  a  particular  time 
duration,  such  as  one  or  two  months. 

We  would  also  make  a  technical 
change  to  current  §  53.2  with  regard  to 
cooperative  programs  for  the  purchase, 
destruction,  and  disposition  of  birds. 
We  would  provide  that  the  birds 
covered  under  such  a  program  would  be 
"determined  by  the  Administrator "  as 
constituting  a  threat  to  the  U.S.  poultry 
industry  instead  of  "identified  in 
documentation  pursuant  to  Cooperative 
Agreements"  as  constituting  such  a 
threat. 

We  are  also  proposing  to  remove  from 
current  §  53.2  the  reference  to  the 
Secretary's  authority  to  make  other 
arrangements  for  the  payment  of 
expenses  upon  finding  that  an 
extraordinar,'  emergency  exists.  The 
specific  reference  is  not  necessar>' 
because  the  proposed  indemnity 
provisions  for  the  destruction  of  animals 
and  materials  would  apply  both  to 
cooperative  compensation  programs  as 
well  as  in  the  case  of  an  extraordinary- 
emergency.  The  basis  for  the  payments 
of  compensation  for  animals  or 
materials  destroyed  under  a  cooperative 
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program  or  in  the  case  of  an 
extraordinary  emergency  would  be  the 
fair  market  value.  We  would  clarifv'  in 
proposed  §  53.2(a){2)  that  when  the 
Secretary-  determines  that  an 
extraordinarv'  emergency  exists,  the 
Administrator  would  pay.  subject  to  the 
availability  of  funding.  100  percent  of 
the  costs  (i.e..  the  fair  market  value)  for 
the  purchase,  destruction,  and 
disposition  of  animals  and  materials. 
Payment  of  100  percent  of  the  costs  for 
animals  and  materials  in  the  case  of  an 
extraordinary-  emergency  would  apply 
to  all  diseases  covered  by  the 
regulations.  However,  any  payment  by 
the  Administrator  could  not  exceed  the 
difference  between  the  compensation 
received  from  a  State  or  other  source 
and  the  fair  market  value  of  the  animals 
or  materials. 

As  discussed  previously,  current 
§  53.2(a)  and  (b).  revised  as  described 
above,  would  become  new  §  53.2(a).  We 
would  then  add  a  new  paragraph  (b)  to 
§53.2.  Proposed  §53. 2(b)  would 
provide  the  basis  for  determining  that 
animals  are  affected  by  disease  or  that 
materials  are  contaminated  by  or 
exposed  to  a  disease  agent.  Under 
proposed  §  53.2(b)(1),  the  determination 
that  animals  are  affected  by  disease 
would  be  made  by  either  a  Federal 
veterinarian  or  a  State  veterinarian  who 
has  completed  the  APHIS  course  on 
foreign  animal  disease  diagnosis.  This 
particular  course  is  currently  offered  at 
APHIS'  Foreign  Animal  Disease 
Diagnostic  Laboratorv.  located  at  Plum 

Island.  NY. 

The  determination  that  animals  are 
affected  by  disease  would  be  based  on 
factors  such  as  clinical  evidence  of  the 
disease  (signs,  necropsy  lesions,  and 
history  of  the  occurrence  of  the  disease), 
diagnostic  tests  for  the  disease  based  on 
protocols  approved  by  the  National 
Veterinary  Services  Laboratories,  or 
epidemiological  evidence.  By 
epidemiological  evidence,  we  mean 
evaluation  of  the  clinical  evidence  and 
the  degree  of  risk  posed  by  the  potential 
spread  of  the  disease  based  on  the 
disease's  virulence,  its  known  means  of 
transmission,  and  the  particular  species 
involved.  A  copy  of  the  protocols  for 
diagnostic  tests  of  diseases  covered  by 
part  53  would  be  available  by  writing 
Emergency  Programs.  Veterinary 
Services,  Animal  and  Plant  Health 
Inspection  Service,  USDA.  4700  River 
Road  Unit  41,  Riverdale.  MD  20737- 

1231. 

Under  proposed  §  53.2(b)(2).  the 
APHIS  representative  or  State 
representative,  with  the  guidance  of  a 
Federal  veterinarian  or  a  State 
veterinarian,  would  be  authorized  to 
determine  whether  materials  are 


contaminated  by  or  exposed  to  a  disease 
agent. 

Payments  for  Animals  and  Materials. 
Other  Compensation.  Request  for 
Review 

Current  §  53.3  covers  the  appraisal  of 
animals  or  materials  eligible  for 
indemnification.  Paragraph  (a)  of 
current  §  53.3  provides  that  animals 
affected  by  or  exposed  to  disease,  as 
well  as  materials  required  to  be 
destroyed  because  of  being 
contaminated  by  or  exposed  to  disease, 
shall  be  appraised  jointly  by  an  APHIS 
employee  and  a  State  representative,  or, 
if  the  State  authorities  approve,  by  an 
APHIS  employee  alone. 

Paragraph  (b)  of  current  §  53.3  states 
that  the  appraisal  of  animals  shall  be 
based  on  the  animal's  fair  market  value 
according  to  its  meat,  egg  production, 
dairy,  or  breeding  value.  Paragraph  (b) 
also  provides  that  animals  may  be 
appraised  in  groups,  provided  the 
animals  are  of  the  same  species  and 
tv'pe.  Paragraph  (b)  states  that  when 
apprai.sal  is  'by  the  head,"  each  animal 
in  the  group  will  be  valued  at  that  same 
value  per  head  and  when  appraisal  is 
"by  the  pound,"  each  animal  in  the 
group  will  be  valued  at  that  same  per- 
pound  value. 

Paragraph  (c)  of  current  §  53.3 
provides  that  appraisals  of  animals  shall 
be  reported  on  forms  furnished  by 
APHIS  that  show  the  number  of  animals 
of  each  species  and  the  value  per  head 
or  the  weight  and  value  per  pound. 
Paragraph  (d)  of  current  §  53.3  provides 
that  appraisals  of  materials  shall  be 
reported  on  forms  furnished  by  APHIS 
that  show,  when  practicable,  the 
number,  size  or  quantity,  unit  price,  and 
total  value  of  each  kind  of  material 
appraised. 

We  are  proposing  to  make  a  number 
of  changes  to  current  §  53.3  both  in 
terms  of  organization  and  content.  We 
would  change  the  section  heading  of 
current  §  53.3  from  "Appraisal  of 
animals  or  materials"  to  "Payments  for 
animals  and  materials;  other 
compensation;  request  for  review."  We 
would  make  this  change  to  be  consistent 
with  our  proposal,  as  discussed  below, 
of  providing  means  other  than  appraisal 
for  determining  the  value  of  animals 
and  materials  in  the  case  of  FMD. 

Under  proposed  §  53.3,  paragraph  (a) 
would  cover  the  valuation  of  animals, 
paragraph  (b)  would  cover  the  valuation 
of  materials,  paragraph  (c)  would  cover 
other  compensation  allowed  by  the 
regulations  (i.e.,  costs  for  cleaning  and 
disinfection),  and  paragraph  (d)  would 
cover  the  process  for  a  claimant  to 
request  a  review  of  the  valuation  of 
animals  or  materials,  or  the  amount  of 


payment  relating  to  costs  of  cleaning 
and  disinfection. 

Proposed  §  53.3(a)  would  include 
much  of  the  information  that  already 
appears  in  the  regulations  for  the 
valuation  of  animals,  but  with  certain 
important  changes.  Instead  of  referring 
to  animals  "affected  by  or  exposed  to 
disease,"  we  would  refer  to  animals 
"affected  by  disease"  for  the  reasons 
discussed  previously.  Proposed  §  53.3(a) 
would  now  also  apply  to  the  valuation 
of  official  vaccinates  in  the  case  of  FMD. 
Proposed  §  53.3(a)  would  provide  that 
the  value  of  animals  affected  by  disease 
and  subject  to  destruction  would  be  the 
fair  market  value  based  on  appraisal  of 
the  animals,  subject  to  an  exception 
related  to  FMD  as  explained  below.  We 
would  remove  the  reference  that  the  fair 
market  value  be  based  on  the  "meat,  egg 
production,  dairy  or  breeding  value  of 
such  animals"  since  fair  market  value 
may  also  reflect  other  factors  as  well. 

We  are  proposing  that,  in  the  case  of 
FMD,  if  the  Administrator  determines 
that  appraisal  is  impracticable  or  would 
otherwise  compromise  efforts  to 
effectively  control  and  eradicate  the 
disease,  the  Administrator  may 
determine  the  fair  market  value  of 
animals  by  a  fixed-rate  method  in  lieu 
d^ppraisal.  We  would  make  this 
change  because  the  virulence  and 
potential  magnitude  of  FMD  may  make 
appraisal  impracticable,  and  actually 
compromise  our  ability  to  control  and 
eradicate  the  disease  due  to  the  time, 
personnel,  and  other  resources  that 
would  be  required  to  conduct 
appraisals.  In  addition,  the  weighing  of 
animals  subject  to  destruction  would 
not  likely  be  an  option  in  the  case  of 
FMD  because  of  time  limitations  and 
movement  restrictions.  The  use  of  a 
fixed-rate  method  instead  of  appraisal 
would  entail  less  contact  with  affected 
animals  and  fewer  visits  to  affected 
premises  by  APHIS  representatives  and 
State  representatives,  thereby  lowering 
the  risk  in  the  transmission  of  FMD. 
Having  in  place  a  mechanism  for 
establishing  fixed  rates  without  the  need 
for  additional  rulemaking  at  the  time  of 
an  FMD  occurrence  would  also  facilitate 
quicker  compensation  to  affected 
claimants,  thus  bolstering  the 
cooperation  of  affected  parties  and 
contributing  to  the  overall  effectiveness 
of  the  eradication  program. 

Proposed  §  53.3(a)(1)  would  contain 
the  requirements  for  determining  the 
fair  market  value  of  animals  based  on 
the  appraisal  method.  We  would 
continue  to  require  that  the  appraisal  be 
conducted  jointly  by  an  APHIS 
representative  and  a  State 
representative,  or,  if  the  State 
authorities  approve,  by  an  APHIS 
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representative  alone.  We  would  also 
continue  to  provide  that  animals  may  be 
appraised  in  groups,  provided  that  they 
are  of  the  same  species  and  type  and 
provided  that,  where  appraisal  is  by  the 
head,  each  animal  in  the  group  would 
be  the  same  value  per  head,  or  where 
appraisal  is  by  the  pound,  each  animal 
in  the  group  would  be  the  same  value 
per  pound. 

Proposed  §  53.3(a)(2)  would  set  forth 
the  basic  criteria  for  determining  the  fair 
market  value  of  animals  under  a  fixed- 
rate  method,  if  authorized  by  the 
Administrator  in  the  case  of  FMD.  Rates 
would  be  established  on  a  per-head 
basis  for  beef  and  dairy  cattle,  swine, 
and  sheep.  This  group  of  animals  would 
likely  represent  the  vast  majority  of 
;inimals  that  would  be  affected  by  FMD 
and  subject  to  depopulation.  Rates  may 
be  established  for  other  animals  for 
which  the  Administrator  finds  sufficient 
information  publicly  available  to  make 
a  calculation  of  the  animal's  fair  market 
value  in  accordance  with  the  procedures 
provided  in  proposed  §  53.3(a)(2). 
Otherwise,  the  value  of  other  animals 
affected  by  disease  would  be 
determined  by  appraisal  as  provided  in 
proposed  §  53.3(a)(1).  We  invite  your 
comments  and  suggestions  on  the  fixed- 
rate  method,  including  your  comments 
and  suggestions  for  setting  fixed  rates 
for  animals  susceptible  to  FMD  other 
than  beef  and  dair\'  cattle,  swine,  and 
sheep.  We  have  not  proposed  fixed  rates 
for  goats  at  this  time  because  we  have 
not  developed  rate  criteria  that  we 
believe  suitably  encompasses  the 
different  market  and  breeding 
classifications  for  goats.  Similarly,  we 
have  not  included  the  means  for 
establishing  fixed  rates  for 
nontraditional  animals  susceptible  to 
FMD  such  as  llamas,  farmed  cer\'ids 
(deer  and  elk),  and  buffalo.  We  invite 
your  comments  and  suggestions  for 
establishing  fixed  rates  for  these 
animals. 

In  establishing  fixed  rates,  we  would 
set  a  uniform  rate  for  each  of  the 
proposed  animal  classifications.  We 
would  do  this,  in  part,  because  we 
would  use  price  data  that  generally 
reflect  national  rather  than  regional 
conditions.  We  are  also  proposing  a 
system  of  national  uniform  rates  to 
facilitate  implementation  of  an  FMD 
eradication  program.  In  proposing  a 
system  of  national  uniform  rates,  we 
realize  there  is  a  potential  of 
overlooking  regional  market  disparities. 
We  invite  your  comments  on  the  use  of 
a  national  uniform  fixed  rate  for  each  of 
the  animal  classifications,  as  well  as 
your  suggestions  on  alternative 
approaiches  to  using  national  uniform 
fixed  rates. 


Proposed  §53.3(a)(2)(i)  sets  forth  how 
we  would  classify  animals  for  purposes 
of  setting  rates.  Animals  would  first  be 
classified  as  either  market  animals  or 
breeding  animals.  Market  animals 
would  include  those  animals  raised  for 
the  primary  purpose  of  slaughter  for 
meat  or.  in  the  case  of  dair\-  animals,  the 
production  of  milk,  or,  in  the  case  of 
certain  sheep,  the  production  of  wool. 
Breeding  animals  would  include  those 
animals  that  are  raised  for  the  primar\' 
purpose  of  producing  market  animals  or 
other  breeding  animals  and  that,  in  the 
case  of  females,  have  donated  embrv'os 
or  been  bred,  and  in  the  case  of  males, 
are  sexually  intact  and  have  reached  the 
age  of  sexual  maturity.  For  example,  a 
registered  dairv'  bull  that  is  sexually 
immature  would  not  be  considered  a 
breeding  animal  for  purposes  of 
compensation. 

We  would  establish  additional 
classifications  for  both  market  animals 
and  breeding  animals.  For  each 
classification,  we  would  establish  a 
single  per-head  rate  to  be  paid  to  all 
animals  within  that  classification. 
Market  animals  would  be  further 
classified  according  to  their  production 
phase,  including  whether  or  not  the 
animals  are  weaned  and  whether  or  not 
the  animals  are  on  finishing  rations  (  i.e.. 
at  a  feedlot  or  finishing  barn).  We  are 
proposing  to  establish  rates  for  market 
animals  for  each  of  the  following 
classifications: 

•  Cattle. 

Beef  cattle:  Preweaned  calves;  non- 
feedlot.  but  weaned  (stocker)  animals; 
and  feedlot  animals. 

Dair}'  cattle:  Conmiercial  dair\-  cows 
(female  dairy  cows  that  are  or  have  been 
in  milk),  non-bred  heifer  replacements 
and  sexually  immature  bulls,  and  bred 
heifer  replacements. 

•  Svw/je;  Grower-finisher  pigs, 
nurser>'  pigs,  and  preweaned  piglets. 

•  S/7eep.- Preweaned  lambs,  weaned 
feeder  lambs,  slaughter  lambs,  and 
wethers  raised  for  wool  production. 

Breeding  animals  would  be  further 
classified,  based  on  whether  they  are 
commercial  breeding  animals,  or  are 
registered  animals,  part  of  a  seedstock 
herd  or  flock,  or  donor  animals.  We 
would  set  up  these  classifications  to 
recognize  the  generally  higher  value  of 
registered  or  seedstock  animals,  as  well 
as  animals  that  have  donated  embr>'os 
or  semen,  in  comparison  to  commercial 
breeding  animals.  We  are  proposing  to 
establish  rates  for  breeding  animals  for 
each  of  the  following  classifications: 

•  Cattle. 

Beef  cattle:  Beef  cows  (commercial 
herds);  bred  replacement  heifers 
(commercial  herds);  beef  bulls 
(commercial  herds);  and  registered 


animals,  animals  in  a  seedstock  herd, 
and  donor  animals. 

Dain,'  cattle:  Dairy  bulls;  and 
registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals 

•  Swine:  Sows  and  boars  icommercial 
herds)  and  registered  animals,  animals 
in  a  seedstock  herd,  and  donor  animals. 

•  Sheep:  Ewes  and  rams  (commercial 
flocks)  and  registered  animals,  animals 
in  a  seedstock  flock,  and  donor  animals. 

We  have  attempted  to  select 
commonly-used  animal  classifications 
with  logical  breakpoints  that  would  be 
easily  understandable  to  the  livestock 
industr\-  as  well  as  to  APHIS  and  State 
representatives.  We  are  restricted  in 
providing  more  extensive  classifications 
based  on  an  animal's  weight  since  it  is 
unlikely  that  we  would  be  able  to 
individually  weigh  animals  in  the  event 
of  an  FMD  occurrence.  We  believe, 
however,  that  use  of  these  proposed 
classifications  will  allow  claimants  to 
receive  fair  market  value  for  animals 
destroyed.  We  invite  your  comments 
regarding  the  above  classifications  for 
setting  fixed  rates,  including  your 
suggestions  for  alternative  approaches  to 
classif\'ing  animals  for  purposes  of 
establishing  rates. 

Proposed  §  53.3(a)(2)(ii)  would 
provide  the  procedures  for  establishing 
fixed  rates  for  different  classifications  of 
market  animals.  As  discussed 
previously,  we  are  proposing  to  define 
a  market  animal  as* any  animal  being 
raised  for  the  primary-  purpose  of 
slaughter  for  meat.  or.  in  the  case  of 
dair\'  animals,  the  production  of  milk, 
or,  in  the  case  of  certain  sheep,  the 
production  of  wool. 

in  proposed  §  53.3(a)(2)(ii)(A).  we 
provide  that  the  rates  for  different 
classifications  of  beef  cattle  (preweaned 
calves;  non-feedlot.  but  weaned 
(stocker)  animals:  and  feedlot  animals) 
would  be  based  on  prices  from 
applicable  futures  contracts  traded  on 
the  Chicago  Mercantile  Exchange.  The 
rates  for  preweaned  calves  and  stocker 
animals  would  be  based  on  the  feeder 
cattle  futures  contract,  while  the  rate  for 
feedlot  animals  would  be  based  on  the 
live  cattle  futures  contract.  The  rates  for 
each  of  these  market  animal 
classifications  would  be  calculated  by 
multiplying  the  applicable  futures  price 
by  the  estimated  weight  set  by  .\PHIS. 
It  is  necessar\'  to  multiply  the  futures 
price  by  an  assigned  compensation 
weight  because  futures  prices  are 
reported  as  a  price  per  hundredweight 
(cwt)  instead  of  a  price  per  head.  A 
hundredweight  is  a  unit  of  weight  equal 
to  100  pounds.  We  would  use  an 
estimated  weight  for  each  animal 
classification  instead  of  the  animal's 
actual  weight  since  we  do  not  expect  it 
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to  be  practicable  to  individually  weigh 
animals  in  the  event  of  an  FMD 
occurrence. 

The  advantage  of  basing  rates  on 
futures  contract  prices,  when  available, 
is  that  traditional  livestock  pricing  is 
disappearing.  Most  buyers  and  sellers 
now  participate  in  the  futures  markets. 
Therefore,  futures  prices  would  best 
represent  national  market  conditions,  as 
well  as  provide  the  most  current  price 
information.  Further,  there  is  a  greater 
lag  factor  in  obtaining  similar  price  data 
from  other  publicly-available  sources. 
When  using  futures  contracts,  we  would 
select  contracts  that  most  closely 
parallel  the  production  phase  of  the 
animal  classification  for  which  we  are 
establishing  rates.  We  invite  your 
comments  as  to  the  appropriateness  of 
using  futures  prices  for  determining 
fixed  rates,  and  specifically  futures 
contracts  traded  on  the  Chicago 
Mercantile  Exchange. 

Proposed  §53.3(a)(2)(ii)(A)(  1] 
provides  that,  in  using  futures  prices  as 
a  basis  for  establishing  rates  for  beef 
cattle,  we  would  take  the  simple  average 
of  the  most  recently  available  daily 
futures  prices  over  a  3-month  period 
immediately  prior  to  the  date  of  the 
disease  outbreak  using  the  futures 
contract  month  that  corresponds  to  the 
month  of  the  disease  outbreak,  or  the 
next  succeeding  contract  month  if  there 
is  not  an  applicable  futures  contract  for 
the  month  that  corresponds  to  the 
month  of  the  disease  outbreak.  In  taking 
futmes  prices  over  a  3-month  period,  we 
would  go  back  from  the  time  of  the 
disease  outbreak.  So  if  an  outbreak  was 
reported  by  USD  A  on  August  15,  we 
would  go  back  3-months  in  time  from 
that  date.  In  the  case  of  preweaned 
calves,  however,  the  applicable  futures 
price  would  be  the  simple  average  of  the 
most  recently  available  daily  future 
prices  for  that  animal  over  a  3-month 
period  using  the  futures  contract  month 
that  corresponds  to  the  month  the 
claimant  has  historically  weaned  their 
calves,  or  the  next  succeeding  contract 
month  if  there  is  not  an  applicable 
futures  contract  for  the  month  that 
corresponds  to  the  month  of  planned 
weaning.  We  would  make  this  one 
exception  in  the  case  of  preweaned 
calves  since  the  estimated  weight  would 
be  based  on  the  average  weaning  weight 
for  these  animals. 

Because  markets  and  pricing 
mechanisms  could  be  seriously 
disrupted  as  a  result  of  FMD. 
establishing  fixed  rates  based  on  market 
activity  prior  to  the  disease  outbreak 
would  likely  be  most  appropriate.  In  our 
proposed  standards  for  setting  rates,  we 
generally  establish  compensation  rates 
based  on  price  averages  over  a  3-month 


time  period  going  back  from  the  time  of 
the  disease  outbreak.  By  using  a  3- 
month  time  period,  we  could  take  into 
account  any  possible  anomalies, 
distortions,  or  other  unique  events  that 
may  have  occurred  in  the  marketplace 
in  the  weeks  prior  to  the  outbreak  of 
FMD.  We  invite  your  comments  on 
establishing  rates  based  on  a  3-month 
average  of  prices. 

Under  proposed  §  53.3{a){2)(ii)(A)(2). 
the  estimated  weight  set  for  different 
classifications  of  beef  cattle  would  be 
the  average  weight  of  animals  in  that 
production  phase  based  on  the  most 
recently  available  information  from 
USDA's  National  Agricultural  Statistics 
Service  (NASS)  and  National  Animal 
Health  Monitoring  System  (NAHMS). 
We  would  also  use  NASS  and  NAHMS 
information  in  determining  the 
estimated  weights  for  other  animal 
classifications,  as  discussed  below. 
Publicly-available  data  compiled  by 
NASS  and  NAHMS  on  a  national  basis 
would  provide  a  sufficient  basis  for 
determining  representative  estimated 
weights  for  different  animal 
classifications.  We  invite  your 
comments  on  using  NASS  and  NAHMS 
data  for  this  purpose,  as  well  as  your 
suggestions  on  the  use  of  other 
information  sources  in  establishing  the 
estimated  weights  for  different  animal 
classifications. 

Proposed  §  53.3(a){2)(ii)(A)(3) 
provides  that,  if  the  estimated  weight  for 
a  particular  classification  of  animal  is 
outside  the  specified  weight  range  of  the 
animals  covered  by  the  selected  futures 
contract,  then  an  upward  or  downward 
adjustment  in  the  average  futures  price 
would  be  made  to  reflect  this  weight 
difference  and  to  account  for  the  fact 
that  the  price  per  cwt  varies  with  the 
total  weight  of  the  animal.  The 
adjustment  would  be  calculated  by 
multiplying  the  price-weight  adjustment 
factor,  as  determined  by  the  Livestock 
Marketing  Information  Center,  by  the 
difference  between  the  average  weight 
of  the  animal  covered  by  the  futures 
contract  and  the  estimated  weight  set  by 

APHIS. 

The  formula  for  calculating  the  price- 
weight  adjustment,  sometimes  referred 
to  as  a  slide  adjustment,  is  a  common 
industry  practice.  Price-weight 
adjustment  factors  or  "slide  factors"  are 
not  published,  but  can  be  readily 
determined  from  a  variety  of  livestock 
industry  sources.  We  are  proposing  to 
use  price-weight  adjustment  factors 
determined  by  the  Livestock  Marketing 
Information  Center.  The  Livestock 
Marketing  Information  Center  (LMIC) 
develops  and  produces  materials  for  the 
livestock  industry,  including  electronic 
market  updates,  newsletters,  and  other 


economic  information.  The  LMIC  also 
maintains  a  comprehensive  database  on 
price,  production,  consumption,  trade, 
and  other  livestock  industry  data.  The 
LMIC  is  funded  by  State  land  grant 
universities,  USDA.  and  livestock 
industry  associations  whose  missions 
include  supporting  and  conducting 
education  and  research.  We  jnvite  your 
comments  on  the  appropriateness  of 
using  price-weight  adjustment  factors, 
as  well  as  using  the  LMIC  as  our  source 
for  obtaining  this  information.  The 
application  of  price-weight  adjustments 
in  connection  with  the  establishment  of 
fixed  rates  is  illustrated  furt.her  in  the 
example  provided  under  the  heading 
"Appendix— Establishing  Fixed  Rates." 
Proposed  §  53.3(a)(2)(iiKB)  would  set 
forth  the  criteria  for  establishing  rates 
for  dairy  cattle  under  the  market  animal 
classification.  This  would  include 
commercial  dairy  cows,  non-bred  heifer 
replacements  and  sexually  immature 
bulls,  and  bred  heifer  replacements. 
Bred  heifer  replacements  would  be 
classified  as  market  animals  on  the 
assumption  that  they  will  become  milk 
cows.  However,  if  the  bred  heifer 
replacements  are  registered  animals,  or 
are  part  of  a  seedstock  herd,  or  have 
donated  at  least  two  embryos  that  have 
been  sold  to  another  producer  or 
transferred  to  a  separate  herd,  their  rate 
will  be  determined  based  on  their 
classification  as  breeding  animals. 

There  are  no  suitable  futures  contract 
prices  for  valuing  dairy  cattle. 
Therefore,  we  would  look  to  other 
sources  for  price  information,  NASS 
reports  quarterly  prices  received  by 
producers  for  cows  sold  for  milking 
purposes.  We  are  proposing  to  use  this 
price  series  as  the  basis  for  determining 
the  value  of  dairy  cattle.  Rates  for 
commercial  dairy  cows  would  be  based 
on  the  most  recent  quarterly  price  per 
head  reported  by  NASS.  The  rate  for 
non-bred  heifer  replacements  and 
sexually  immature  bulls  would  be  70 
percent  of  the  rate  determined  for 
conunercial  dairy  cows.  The  lower  rate 
for  non-bred  heifer  replacements  and 
sexually  immatiu-e  bulls  would  reflect 
the  fact  that  these  are  younger  animals 
with  lower  paid-in  costs.  The  rate  for 
bred  heifer  replacements  would  be  120 
percent  of  the  rate  determined  for 
commercial  dairy  cows.  The  higher  rate 
for  bred  heifer  replacements  would 
reflect  the  value  of  their  milk  and 
breeding  potential.  We  invite  your 
comments  for  establishing  rates  for 
dairy  cattle,  including  the  proposed 
percentages  that  would  be  used  in 
determining  the  rates  for  non-bred 
heifer  replacements  and  sexually 
immature  bulls,  as  well  as  for  bred 
heifer  replacements. 
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Proposed  §  53.3(a)(2)(ii)(C)  would  set 
forth  the  standards  for  establishing  rates 
for  the  different  market  animal 
classifications  covering  swine.  These 
would  include  grower-finisher  pigs, 
nursery  pigs,  and  preweaned  piglets. 
Proposed  §53. 3(a)(2)(ii)(C)[3)  would 
base  the  rate  for  grower-finisher  pigs  on 
the  lean  hogs  futures  contract  that  is 
traded  on  the  Chicago  Mercantile 
Exchange.  The  rate  would  be  calculated 
by  multiplying  the  applicable  futures 
price  by  the  estimated  weight  set  by 
APHIS  for  grower-finisher  pigs.  The 
applicable  futures  price  for  grower- 
finisher  pigs  would  be  the  simple 
average  of  the  most  recently  available 
daily  futures  prices  over  a  3-month 
period  immediately  prior  to  the  date  of 
the  disease  outbreak  using  the  futures 
contract  month  that  corresponds  to  the 
month  of  the  disease  outbreak,  or  the 
next  succeeding  contract  month  if  there 
is  not  an  applicable  futures  contract  for 
the  month  that  corresponds  to  the 
month  of  the  disease  outbreak,  and 
multiplying  that  simple  average  by  74 
percent.  We  would  multiply  the  average 
futures  price  by  74  percent  because  the 
lean  hogs  futures  contract  price  is  based 
on  the  slaughter  (carcass)  price  and  not 
on  live  animals.  A  hog  carcass  weighs 
approximately  74  percent  of  a  live  hog. 
The  weight  difference  is  due  to  dressing. 
The  estimated  weight  set  by  APHIS 
would  be  the  average  weight  of  grower- 
finisher  pigs  based  on  the  most  recently 
available  information  from  NASS  and 
NAHMS. 

In  the  case  of  nursery  pigs,  we  do  not 
believe  that  existing  futures  contract 
prices  for  hogs  would  provide  a  suitable 
means  for  valuing  pigs  in  this  early 
phase  of  production.  Under  proposed 
§  53.3(a)(2)(ii)(C)(2).  we  would  instead 
use  the  national  feeder  pig  (40  lb)  price 
that  is  reported  weekly  by  USDA's 
Agricultural  Marketing  Service  (AMS). 
We  believe  that  this  AMS  price  series 
would  provide  a  better  measure  of  the 
fair  market  value  for  young  pigs  in  this 
particular  production  phase.  In 
establishing  the  rate  for  nursery-  pigs,  we 
would  take  the  simple  average  of  the 
most  recently  available  national  feeder 
pig  prices  reported  by  AMS  over  a  3- 
month  period  immediately  prior  to  the 
date  of  the  disease  outbreak.  The  AMS 
price  is  reported  on  a  per-head  basis,  so 
it  would  not  be  necessary  to  estimate 
the  weight  for  this  classification  of 
swine. 

Similar  to  nursery  pigs,  we  do  not 
believe  that  the  existing  futures 
contracts  would  be  a  good  means  of  a 
fair  market  value  rate  for  preweaned 
piglets.  Under  proposed 
§  53.3(a)(2)(ii)(C)(5),  we  would  use  the 
national  early  weaned  pig  (10  lb)  price 


reported  by  AMS  on  a  weekly  basis.  In 
establishing  the  rate  for  preweaned 
piglets,  we  would  take  the  simple 
average  of  the  most  recently  available 
prices  reported  by  AMS  over  a  3-month 
period  immediately  prior  to  the  date  of 
the  disease  outbreak. 

Proposed  §  53.3(a)(2)(ii)(D)  would  set 
forth  the  standards  for  setting  rates  for 
the  different  market  animal 
classifications  for  sheep.  These  would 
include  preweaned  lambs,  weaned 
feeder  lambs,  slaughter  lambs,  and 
wethers  raised  for  wool  producdon. 
There  are  no  suitable  futures  contracts 
to  use  to  set  rates  for  these  different 
classifications  of  sheep.  So  we  would 
instead  use  the  national  lamb  carcass 
price  that  is  reported  by  AMS  on  a 
weekly  basis  to  establish  them.  Rates 
would  be  determined  by  multiplying  the 
average  AMS  price  by  the  estimated 
weight  set  by  APHIS'for  that 
classification  of  animal.  The  average 
AMS  price  would  be  the  simple  average 
of  the  most  recently  available  national 
lamb  carcass  prices  reported  by  AMS 
over  a  3-month  period  immediately 
prior  to  the  date  of  the  disease  outbreak. 
multiplied  by  the  AMS  reported 
dressing  percentage.  We  would  multiply 
the  average  AMS  price  by  the  dressing 
percentage  because  this  particular  AMS 
price  is  a  carcass  price  and  not  based  on 
the  live  animal.  If  AMS  does  not  report 
a  dressing  percentage,  then  49.5  percent 
would  be  used.  The  dressing  percentage, 
when  reported,  typically  averages 
between  49  and  50  percent. 

The  estimated  weight  set  by  APHIS 
for  preweaned  lambs,  weaned  feeder 
lambs,  and  slaughter  lambs  would  be 
the  average  weight  of  animals  in  that 
production  phase  based  on  the  most 
recently  available  information  from 
NASS  and  NAHMS.  The  estimated 
weight  set  by  APHIS  for  wethers  raised 
for  wool  production  would  be  the  same 
as  that  set  by  APHIS  for  slaughter  lambs. 
In  addition,  for  preweaned  lambs  and 
weaned  feeder  lambs,  an  upward  or 
downward  percentage  adjustment  in  the 
average  AMS  price  would  be  made  to 
reflect  the  difference  in  weight  between 
preweaned  lambs  or  weaned  feeder 
Iambs  and  slaughter  lambs.  The  price- 
weight  adjustment  would  be  supplied 
by  LMIC.  This  price-weight  adjustment 
will  generally  be  positive,  except  during 
periods  of  high  feed  costs. 

We  invite  your  comments  on  our 
proposed  standards  for  the 
establishment  of  rates  for  market 
animals,  as  just  discussed,  including 
your  suggestions  for  alternative 
approaches  for  the  valuation  of  market 
animals.  The  process  for  establishing 
rates  for  different  classifications  of 
market  animals  is  also  illustrated  in  the 


example  provided  under  the  headmg 
"Appendix — Establishing  Fixed  Rates." 

Proposed  §  53.3(a)(2)(iii)  would 
contain  the  standards  for  establishing 
fixed  rates  for  different  classifications  of 
breeding  animals.  As  discussed 
previously,  we  are  proposing  to  define 
a  breeding  animal  as  any  animal  that  is 
raised  for  the  purpose  of  producing 
market  animals  or  other  breeding 
animals  and  that,  in  the  case  of  a  female, 
has  donated  embryos  or  been  bred,  and 
in  the  case  of  a  male,  is  sexually  mtact 
and  has  reached  the  age  of  sexual 
maturitv. 

Proposed  §53.3(a)(2)(iii)(A)  would 
provide  that  the  rates  for  breeding 
animals  would  be  determined  based  on 
the  rates  of  other  market  or  breeding 
animals,  and  then  adjusted  to  mclude 
any  premium  that  reflects  the  animals' 
breeding  value.  For  example,  the  rate  for 
commercial  sows  or  boars  would  be 
determined  by  taking  the  rate  for  a 
grower-finisher  pig  and  then  adding  a 
percentage  premium  to  reflect  its 
breeding  value.  To  mirror  their  higher 
value  in  the  marketplace,  breeding 
animals  that  are  registered  animals,  are 
part  of  a  seedstock  herd,  or  have 
donated  germ  plasm  that  has  been  sold 
to  another  producer  or  transferred  to  a 
separate  herd  or  flock,  would  receive  a 
higher  premium  than  commercial 
breeding  animals.  Proposed  paragraphs 
(a)(2)(iii)(B)  through  (E)  of  §  53.3  would 
provide  further  information  on 
establishing  breeding  animal  rates  for 
different  classifications  of  beef  and 
dair\'  cattle,  swine,  and  sheep.  The 
process  for  establishing  rates  for 
different  classifications  of  breeding 
animals  is  also  illustrated  in  the 
example  provided  under  the  heading 
"Appendix — Establishing  Fixed  Rates." 

The  valuation  of  breeding  animals, 
including  the  assignment  of  certain 
premiums,  is  based  on  our  best 
estimates  from  available  data  and  our 
obser\'ations  of  the  livestock 
marketplace.  In  establishing  rates  for 
breeding  animals,  we  looked  at  price 
information  from  auction  markets,  breed 
associations,  and  similar  sources,  when 
available.  We  also  conferred  with 
agricultural  economists  and  other 
livestock  specialists  within  USDA, 
However,  we  recognize  that  publicly- 
available  price  information  on  breeding 
animals  is  not  as  extensive  as  that  on 
market  animals.  We.  therefore,  solicit 
your  comments  and  suggestions  on  this 
issue,  including  alternative  approaches 
for  the  valuation  of  breeding  animals. 

We  also  realize  that,  particularly  in 
the  case  of  breeding  animals,  there  is  a 
greater  potential  for  variations  in  value 
within  the  same  category'  or 
classification  of  animals  in  comparison 
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to  market  animals.  As  discussed  below 
under  proposed  §  53.3(d),  claimants 
who  disagree  with  the  valuation  of  their 
animals  would  have  the  opportunity  to 
submit  a  written  request  for  review  to 
the  Administrator,  explaining  why  the 
valuation  of  their  animals  should  be 
different  than  the  value  determined 
under  the  fixed-rate  method.  The 
claimant  would  have  the  opportunity  to 
submit  any  documentation  on  the 
animals'  breeding  value  that  would 
support  a  valuation  different  from  the 
one  determined  through  application  of 
the  fixed-rate  method. 

Proposed  §  53.3(a)(2)(iii)(B)  would 
contain  the  standards  for  setting  rates 
for  beef  cattle  that  qualify  as  breeding 
animals.  This  includes  beef  cows 
(commercial  herds);  bred  replacement 
heifers  (commercial  herds):  beef  bulls 
(commercial  herds);  and  registered 
animals,  animals  in  a  seedstock  herd, 
and  donor  animals. 

The  rate  established  for  beef  cows 
would  be  based  on  the  same  formula 
used  to  calculate  the  rate  for  beef  cattle 
that  are  feedlot  animals.  A  comparison 
of  fed  beef  cattle  prices  and  prices  for 
bred  young  females  and  middle  age 
cows  (Drovers'  foumal)  found  that  bred 
cow  prices  were  83  percent  of  fed  beef 
cattle  prices.  Though  the  premium  for 
breeding  purposes  is  not  readily  known, 
we  note  that  by  providing  the  same 
compensation  rate  ($/cwt)  for 
commercial  breeding  beef  cows  as  is 
used  for  feedlot  beef  cattle  would 
provide  some  measure  of  the  value 
given  for  breeding  purposes.  In 
calculating  the  rate  for  beef  cows,  we 
would  use  the  same  average  futures 
price  ($/cwt)  as  used  for  feedlot 
animjils,  and  multiply  the  applicable 
futures  price  (S/cwt)  by  the  estimated 
weight  set  by  APHIS  for  beef  cows.  The 
estimated  weight  set  by  APHIS  would 
be  the  average  weight  of  beef  cows 
based  on  the  most  recently  available 
information  from  NASS  and  NAHMS. 
For  bred  replacement  heifers  within 
the  beef  cattle  category,  we  propose 
establishing  a  rate  that  would  be  120 
percent  of  the  rate  established  for  beef 
cows.  The  higher  rate  for  bred  heifers  in 
comparison  to  beef  cows  would  reflect 
the  value  of  their  breeding  potential.  We 
are  also  proposing  that  the  rate  for  beef 
bulls  would  be  250  percent  of  the  rate 
established  for  beef  cows.  We  invite 
your  comments  on  the  proposed 
percentage  premiums  for  these  animals. 
Beef  cows  or  bred  replacement  heifers 
that  are  breeding  animals  and  are 
registered  animals,  part  of  a  seedstock 
herd,  or  donor  animals,  would  receive  a 
rate  equal  to  250  percent  of  the  rate 
established  for  commercial  beef  cows. 
Beef  bulls  that  qualify-  as  breeding 


animals  and  are  registered  animals,  part 
of  a  seedstock  herd,  or  donor  animals 
would  receive  a  rate  equal  to  300 
percent  of  the  rate  established  for 
commercial  beef  cows.  We  invite  your 
comments  on  the  proposed  percentage 
premiums  for  these  animals.  We  are 
proposing  higher  rates  for  registered 
animals,  animals  that  are  part  of  a 
seedstock  herd,  and  donor  animals  to 
reflect  their  higher  value  in  the 
marketplace  in  comparison  to 
commercial  breeding  animals.  Our 
proposed  procedures  for  establishing 
rates  for  other  breeding  animals  would 
also  follow  this  same  policy. 

Proposed  §  53.3(a)(2){iii)(C)  would 
contain  the  standards  for  setting  rates 
for  dairy  cattle  that  are  breeding 
animals.  We  would  have  a  rate 
classification  for  dairy  breeding  bulls. 
We  are  proposing  that  the  rate  for  dairy 
bulls  would  be  250  percent  of  the  rate 
established  for  commercial  dairy  cows. 
We  would  also  have  a  separate  rate 
classification  for  dairy  cows  and  bred 
replacement  heifers  that  are  registered 
animals,  part  of  a  seedstock  herd,  or 
donor  animals.  The  rate  for  these 
particular  animals  would  be  250  percent 
of  the  rate  established  for  commercial 
dairy  cows.  In  the  case  of  dairy  breeding 
bulls  that  are  also  registered  animals, 
part  of  a  seedstock  herd,  or  donor 
animals,  we  would  set  a  rate  that  is  300 
percent  of  the  rate  established  for 
commercial  dairy  cows.  We  invite  your 
comments  on  the  proposed  percentage 
premiums  for  these  animals. 

Proposed  §  53.3(a)(2)(iii}(D)  would 
contain  the  standards  for  establishing 
rates  for  swine  that  are  considered 
breeding  animals.  We  would  have  a  rate 
classification  for  commercial  sows  and 
boars.  We  are  proposing  that  the  rate  for 
commercial  sows  and  boars  would  be 
200  percent  of  the  rate  established  for 
grower-finisher  pigs.  We  would  also 
have  a  second  rate  classification  for 
breeding  swine  that  are  registered 
animals,  part  of  a  seedstock  herd,  or 
donor  animals.  Sows  and  boars  in  this 
second  rate  classification  would  receive 
a  rate  that  would  be  300  percent  of  the 
rate  established  for  grower-finisher  pigs. 
We  invite  vour  comments  on  the 
proposed  percentage  premiums  for  these 
animals. 

We  considered  whether  a  separate 
rate  classification  should  be  established 
for  swine  breeding  animals  that  are 
considered  foundation  stock  or  part  of  a 
grandparent  or  great-grandparent  herd. 
While  the  number  of  animals  that  would 
qualify  for  this  classification  would  be 
relatively  small,  such  animals  could 
merit  a  higher  valuation  in  comparison 
to  other  seedstock  animals.  However, 
we  could  not  determine  a  general  rate 


criteria  to  cover  this  situation.  So 
owners  that  believe  their  swine  breeding 
animals  merit  a  higher  valuation  under 
these  circumstance  could  submit  a 
written  request  for  review  to  the 
Administrator,  as  discussed  in  proposed 
§  53.3(d).  We  invite  your  comments  oh 
this  issue,  including  your  suggestions 
for  alternative  approaches  for  the 
valuation  of  swine  breeding  animals. 
Proposed  §53. 3(a){2)(iii)(E}  would 
provide  the  standards  for  establishing 
rates  for  sheep  that  qualify  as  breeding 
animals.  This  would  include  ewes  and 
rams  (commercial  flocks),  as  well  as 
registered  animals,  animals  in  a 
seedstock  flock,  and  donor  animals. 

We  are  proposing  that  rates  for 
commercial  ewes  and  rams  would  be 
based  on  the  same  formula  used  to 
calculate  the  rate  for  slaughter  lambs. 
The  slaughter  lamb  price  is  greater  than 
the  cull  ewe  slaughter  price  or  the  cull 
ram  slaughter  price.  By  providing  the 
higher  lamb  slaughter  price  for  breeding 
ewes  and  rams  and  applying  the 
breeding  animal  weight,  we  recognize  a 
premium  that  these  breeding  animals 
might  receive.  We  would  take  the 
average  AMS  price  ($/cwt)  determined 
for  slaughter  lambs,  as  discussed 
previously  in  proposed 
§  53.3(a)(2)(ii)(D),  and  multiply  that 
average  price  by  the  estimated  weight 
set  by  APHIS  for  commercial  ewes  and 
rams.  The  estimated  weight  set  by 
APHIS  for  commercial  breeding  ewes 
and  rams  would  be  the  average  weight 
of  those  animals  based  on  the  most 
recently  available  information  from 
NASS  and  NAHMS. 

Breeding  ewes  that  are  also  registered 
animals,  part  of  a  seedstock  flock,  or 
donor  animals,  would  receive  a  rate 
equal  to  200  percent  of  the  rate 
established  for  commercial  breeding 
ewes.  Similarly,  breeding  rams  that  are 
also  registered  animals,  part  of  a 
seedstock  flock,  or  donor  animals, 
would  receive  a  rate  equal  to  200 
percent  of  the  rate  set  for  commercial 
breeding  rams.  We  invite  your 
comments  on  the  proposed  percentage 
premiums  for  these  animals. 

We  realize  that  there  may  be  unique 
situations  where  the  valuation  of 
animals  by  the  fixed-rate  method  would 
be  unsuitable.  As  provided  in  proposed 
§  53.3(a)(2)(iv),  an  owner  of  animals 
subject  to  valuation  by  the  fixed-rate 
method  may  submit  a  wrritten  request  to 
the  Administrator  asking  that  the 
animals  affected  by  disease  and  subject 
to  destruction  be  valued  by  appraisal 
instead  of  by  fixed-rate  method.  The 
owmer  would  have  to  include  in  the 
request  the  reasons  why  valuation  by 
the  fixed-rate  method  would  be 
unsuitable.  In  determining  whether  to 
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grant  the  request,  the  Administrator 
would  take  into  account  whether 
providing  the  time  and  personnel  to 
conduct  an  appraisal  would 
compromise  efforts  to  effectively  control 
and  eradicate  the  disease.  The  decision 
by  the  Administrator  regarding  the 
owner's  request  for  appraisal  would  be 
final.  A  denial  of  a  request  for  an 
appraisal  under  proposed  §  53.3(a)(2){iv) 
would  not  affect  the  owner's  right  to 
request  a  review  of  the  actual  valuation 
made,  as  discussed  below  under 
proposed  §  53.3(d). 

We  invite  your  conunents  on  our 
proposed  standards  for  the 
establishment  of  rates  for  breeding 
animals,  as  just  discussed.  We  also 
welcome  your  suggestions  for 
alternative  approaches  for  the  valuation 
of  breeding  animals. 

Proposed  §  53.3(b)  covers  the 
requirements  for  the  valuation  of 
materials  to  be  destroyed  because  of 
being  contaminated  by  or  exposed  to  a 
disease  agent.  The  regulations  currently 
do  not  address  the  valuation  of 
materials  except  to  require  that  the 
materials  be  appraised  by  an  APHIS 
employee  and  a  State  representative,  or, 
alternatively,  by  an  APHIS  employee 
alone,  and  that  the  information  on  the 
appraised  value  must  be  reported  on 
forms  furnished  by  APHIS  showing, 
when  practicable,  the  number,  size,  or 
quantity,  unit  price,  and  total  value  of 
each  kind  of  material  appraised. 

In  proposed  §  53.3(b),  we  would 
clarify  that  the  value  of  materials 
destroyed  because  of  contamination  by 
or  exposiu-e  to  a  disease  agent  would  be 
the  material's  fair  market  value  based  on 
an  appraisal.  The  appraisal  of  materials 
would  be  conducted  jointly  by  an 
APHIS  representative  and  a  State 
representative,  or,  if  the  State 
authorities  approve,  by  an  APHIS 
representative  alone.  However,  in  the 
case  of  FMD  only,  we  aire  proposing  that 
if  the  Administrator  determines  that 
appraisal  would  be  impracticable,  or 
would  otherwise  compromise  efforts  to 
effectively  control  and  eradicate  the 
disease,  the  Administrator  may 
authorize  the  value  of  materials  to  be 
determined  by  other  means,  such  as 
through  records  or  other  documentation 
maintained  by  the  claimant  indicating 
the  value  of  the  materials  destroyed. 

As  in  the  case  of  animals,  requiring 
the  appraisal  of  contaminated  materials 
prior  to  their  destruction  could  prove  to 
be  impracticable,  and  actually 
compromise  our  ability  to  control  and 
eradicate  the  occurrence  of  FMD. 
Contaminated  materials  subject  to 
destruction  would  have  to  be  disposed 
of  promptly.  Depending  on  the  number 
of  sites  that  would  have  to  be  visited  by 


appraisers,  there  may  not  be  a  sufficient 
number  of  trained  personnel  in  the  area 
to  cany  out  these  activities  in  a  timely 
manner.  In  such  cases,  the 
Administrator  would  ha%'e  to  determine 
whether  requiring  appraisal  would 
undermine  efforts  to  control  and 
eradicate  the  disease. 

We  would  add  a  new  paragraph,  to 
appear  at  §  53.3(c),  that  would  cover 
other  compensation  allowed  by  the 
regulations  (i.e.,  costs  for  cleaning  and 
disinfection).  In  proposed  §  53.3(c)(1). 
we  would  provide  that  compensation 
for  cleaning  and  disinfection  costs 
would  be  based  on  receipts  or  other 
documentation  maintained  by  the 
claimant  that  verify  the  expenditures 
made  for  cleaning  and  disinfection 
activities  authorized  under  part  53  We 
are  proposing  that  compensation  be 
based  on  proof  of  expenditures.  We 
realize,  however,  that  there  would  be 
cases  where  claimants  would  wish  to 
carry  out  any  cleaning  and  disinfection 
activities  on  their  owti  without  hiring 
others  to  do  the  work.  Oiu  proposal 
does  not  currently  provide  a  means  for 
compensating  such  "sweat  equitj,"  but 
we  invite  your  conunents  and 
suggestions  that  would  address 
compensating  cleaning  and  disinfection 
work  performed  directly  by  the 
claimant. 

We  are  also  proposing  to  add  a  new 
paragraph,  to  appear  at  §  53.3(d),  that 
would  cover  a  claimant's  right  to 
request  a  review.  A  claimant  who 
disagrees  with  the  valuation  in  total  of 
all  animals  or  all  materials  or  the 
amount  of  other  compensation 
determined  under  §  53.3  may  submit  a 
written  request  for  review  to  the 
Administrator.  We  are  proposing  that 
the  request  for  review  take  into  account 
all  animals  or  materials  covered  under 
the  valuation  since  we  want  to  consider 
the  totality  of  circumstances. 
Particularly  in  the  case  of  animcils.  the 
valuation  may  be  baised  on  the  entire 
herd  of  a  particular  class  of  animals.  For 
example,  in  applying  a  fixed  rate  to  a 
herd  of  animals,  some  individual 
animals  in  the  herd  may  be  worth  more 
than  the  average  price  paid  per  animal , 
others  may  be  worth  less.  If  a  producer 
could  challenge  the  per  animal  payment 
of  only  selected  animals,  the 
compensation  claim  could  be  more  than 
the  total  value  of  the  herd.  Our  goal  is 
to  make  the  producer  whole,  but  not  to 
exceed  that.  Thus,  the  claimant  would 
have  to  include  in  the  request  the 
reasons,  including  any  supporting 
documentation,  that  the  total  valuation 
of  all  animals  or  all  materials  or  the 
amount  of  other  compensation  should 
be  different  from  the  valuation  or 
amount  determined  by  appraisal,  fixed- 


rate  method,  or  other  means  provided 
for  in  proposed  §  53.3.  The  decision  by 
the  Administrator  regarding  the 
valuation  of  animals  or  materials  or  the 
amount  of  other  compensation  would  be 
final. 

We  would  remove  without 
replacement  the  information  that 
appears  in  paragraphs  (cl  and  (d)  of 
current  §  53.3  on  the  submission  of 
claim  forms  seeking  compensation  for 
animals  or  materials  destroyed.  This 
subject  would  be  covered  under  the 
section  on  presentation  of  claims,  to 
appear  at  proposed  §  53.7. 

Destruction  of  Animals 

Current  §  53.4  covers  the  destruction 
of  animals  affected  by  or  exposed  to 
disease,  as  well  as  the  manner  of  their 
disposition.  Paragraph  (a)  of  current 
§  53.4  provides  that  animals  affected  by 
or  exposed  to  disease  shall  be  killed 
promptly  after  appraisal  and  disposed  of 
by  burial  or  burning,  unless  otherwise 
specifically  provided  by  the 
Administrator,  at  his  or  her  discretion. 
Section  53.4,  paragraph  (a),  also 
provides  that  in  the  case  of  animals 
depopulated  due  to  infectious  salmon  . 
anemia,  salvageable  fish  may  be  sold  for 
rendering,  processing,  or  any  other 
purpose  approved  by  the  Administrator 
If  fish  retain  salvage  value,  the  proceeds 
gained  from  the  sale  of  the  fish  will  be 
subtracted  from  any  indemnity  payment 
from  APHIS  for  which  the  producer  is 
eligible  under  §  53.2(b). 

We  are  proposing  to  make  several 
changes  to  current  §  53.4(a).  First,  we 
would  amend  the  term  "animals 
affected  by  or  exposed  to  disease"  to 
read  "animals  affected  by  disease  '  for 
purposes  of  consistency,  as  discussed 
previously.  We  would  use  the  word 
"valuation"  in  place  of  "appraisal" 
since  the  valuation  of  animals  in  the 
case  of  FMD  may  not  always  be  based 
on  appraisal,  The  word  "destroyed" 
would  be  used  in  place  of  "killed"  to  be 
consistent  with  similar  references  in 
other  sections  of  the  regulations  We 
would  also  clarify  that  the  requirement 
that  animals  affected  by  disease  be  , 
destroyed  promptly  following  valuation 
would  not  apply  to  official  vaccinates 
We  would  also  strike  the  language  that 
provides  for  the  disposition  of  animals 
by  means  other  than  burial  or  burning 
if  "specifically  provided  by  the 
Administrator,  at  his  or  her  discretion." 
We  would  instead  provide  that  the 
animals  would  be  "disposed  of  by 
burial,  burning,  or  other  manner 
approved  by  the  Administrator  as  not 
contributing  to  the  spread  of  the 
disease." 

Paragraph  (b)  of  current  §53.4 
provides  that  the  killing  of  animals  and 
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the  burial,  burning,  or  other  disposition 
of  carcasses  shall  be  supervised  by  an 
APHIS  employee  who  shall  prepare  and 
transmit  to  the  Administrator  a  report 
identifying  the  animals  and  showing 
their  disposition.  We  would  substitute 
"APHIS  representative"  for  "APHIS 
employee"  based  on  our  previously- 
discussed  proposal  of  using  the  term 
"APHIS  representative"  in  place  of 
"APHIS  employee"  throughout  the 
regulations.  Similarly,  we  would 
substitute  the  word  "destroyed"  for 
"killed"  for  purposes  of  consistency,  as 
discussed  above.  We  would  also  amend 
current  §  53.4(b)  to  provide  that  the 
destruction  and  disposition  of  animals 
could  also  take  place  under  the 
supervision  of  a  State  representative. 
This  change  would  allow  us  greater 
flexibility  in  deploying  personnel 
without  compromising  our  ability  to 
ensure  that  animal  depopulation  is 
carried  out  under  qualified  supervision. 
We  would  substitute  the  word  "must" 
in  place  of  "shall"  in  the  phrase  "shall 
be  supervised"  for  stylistic  reasons. 
Finally,  we  would  make  a  minor  change 
in  sentence  construction  by  amending 
the  statement  "who  shall  prepare  and 
transmit  to  the  Administrator  a  report 
identifying  the  animals  and  showing  the 
disposition  thereof  to  instead  state 
"who  will  prepare  and  transmit  to  the 
Administrator  a  report  identifying  the 
animals  destroyed  and  the  manner  of 
their  disposition." 

Subject  to  certain  exceptions  that  may 
include  exotic  or  rare  animals  or 
endangered  or  threatened  species,  as 
discussed  below,  vaccinated  animals 
would  be  destroyed  as  part  of  an  FMD 
eradication  program.  However, 
nonvaccinated  animals  affected  with 
FMD  would  be  destroyed  first.  Thus,  it 
may  be  necessary  for  vaccinated  animals 
to  be  held  on  a  premises  for  an 
indeterminate  length  of  time  prior  to 
destruction.  To  clarify  the  different 
treatment  that  may  be  afforded  official 
vaccinates  compared  to  other  animals 
affected  by  disease,  we  would  provide 
in  proposed  §53.4(c)that  official 
vaccinates  would  be  destroyed  or 
otherwise  handled  in  a  manner  as 
directed  by  the  Administrator  to  prevent 
the  dissemination  of  the  disease.  We 
would  further  add  that  official 
vaccinates  not  subject  to  destruction 
may  include,  at  the  discretion  of  the 
Administrator,  exotic  animals,  rare 
animals,  or  animals  belonging  to  an 
endangered  or  threatened  species.  This 
policy  of  protecting  from  destruction 
certain  exotic  or  rare  animals,  or 
animals  belonging  to  an  endangered  or 
threatened  species  might  arise,  for 


example,  in  the  case  of  official 
vaccinates  housed  in  a  zoo. 

We  would  also  provide  in  proposed 
§  53.4(c)  that  if  official  vaccinates  are 
allowed  to  move  to  a  slaughtering  or 
rendering  facility  in  lieu  of  destruction 
or  disposition  by  other  means,  then  any 
proceeds  gained  from  the  sale  of  the 
animals  to  the  slaughtering  or  rendering 
facility  will  be  subtracted  from  any 
indemnity  payment  from  APHIS  for 
which  the  producer  is  eligible  under 
proposed  §53. 2(aK2).  Allowing  animals 
to  move  to  a  slaughtering  or  rendering 
facihty  in  lieu  of  destruction  and 
disposition  by  other  means  would  apply 
only  to  those  animals  officially 
vaccinated  for  FMD.  Our  policy  for  the 
control  and  eradication  of  disease  calls 
for  all  other  animals  affected  by  disease 
to  be  destroyed  and  disposed  of  by 
burial,  burning,  other  manner  approved 
by  the  Administrator. 

The  information  regarding  salvageable 
fish  being  sold  for  rendering, 
processing,  or  other  purpose,  which 
now  appears  in  §  53.4(a).  would  be 
moved  without  change  to  proposed 
§  53.4(d). 

Disinfection  and  Destruction  of 
Materials 

Current  §  53.5  provides  for  the 
disinfection  or  destruction  of  materials 
contaminated  by  or  exposed  to  disease. 
Paragraph  (a)  of  current  §  53.5  states  that 
such  materials  shall  be  disinfected  and, 
if  the  cost  of  disinfection  exceeds  the 
value  of  the  materials  or  disinfection 
would  be  impracticable,  the  materials 
shall  be  destroyed  after  appraisal  as 
provided  in  §  53.3.  Paragraph  (b)  of 
current  §  53.5  provides  that  the 
disinfection  or  destruction  of  materials 
under  §  53.5  shall  take  place  under  the 
supervision  of  an  APHIS  employee  who 
shall  prepare  and  transmit  to  the 
Administrator  a  certificate  identifying 
all  materials  that  are  destroyed,  showing 
the  disposition  thereof. 

Current  §  53.7  covers  the  disinfection 
of  premises,  conveyances,  and 
materials,  providing  that  all  premises, 
including  bams,  corrals,  stockyards  and 
pens,  and  all  cars,  vessels,  aircraft,  and 
other  conveyances,  and  the  materials 
thereon,  shall  be  cleaned  and 
disinfected  under  the  supervision  of  an 
APHIS  employee  whenever  necessary 
for  the  control  and  eradication  of 
disease.  Expenses  incurred  in 
cormection  with  such  cleaning  and 
disinfection  shall  be  shared  according  to 
the  agreement  reached  with  the  State. 

The  information  contained  in  current 
§§  53.5  and  53.7  overlap  in  certain 
respects.  To  eUminate  this  redimdancy, 
we  are  proposing  to  include  the 
information  that  appears  in  both  these 


sections  under  §  53.5  alone.  In  making 
these  changes,  we  would  refer  to 
materials  that  have  been  "contaminated 
by  or  exposed  to  a  disease  agent" 
instead  of  materials  that  have  been 
contaminated  by  or  exposed  to  disease 
for  piarposes  of  consistency  with  similar 
proposed  references  elsewhere  in  part 
53.  We  would  substitute  the  term 
"value"  for  "appraisal"  since  the 
valuation  of  materials  may  not  always 
be  based  on  appraisal,  as  discussed 
previously  in  our  proposed  changes  to 
§  53.3.  We  would  also  use  "APHIS 
representative"  in  place  of  "APHIS 
employee"  for  the  reasons  discussed 
previously.  We  would  also  provide  that 
the  disinfection  or  destruction  of 
materials  could  also  take  place  under 
the  supervision  of  a  "State 
representative"  to  allow  us  greater 
flexibility  in  deploying  persoimel 
without  compromising  our  ability  to 
ensure  that  the  disinfection  or 
destruction  of  materials  is  carried  out 
imder  qualified  supervision.  We  would 
substitute  the  word  "must"  in  place  of 
"shall"  in  the  phrase  "shall  be 
supervised"  for  stylistic  reasons.  We 
would  use  the  word  "report"  in  place  of 
"certificate"  in  describing  the  document 
that  the  APHIS  representative  or  State 
representative  would  submit  to  the 
Administrator  listing  all  materials 
destroyed.  We  would  also  strike  out  the 
last  sentence  in  current  §  53.7  that 
provides  that  cleaning  and  disinfection 
expenses  shall  be  shared  according  to 
the  agreement  reached  vmder  §  53.2.  As 
explained  earlier,  this  topic  woiild  be 
covered  in  proposed  §  53.2. 

As  revised,  proposed  §  53.5  would 
provide  that  all  materials  that  have  been 
contaminated  by  or  exposed  to  a  disease 
agent  would  have  to  be  cleaned  and 
disinfected  imder  the  supervision  of  an 
APHIS  representative  or  a  State 
representative.  However,  if  the  cost  of 
cleaning  and  disinfection  of  materials 
would  exceed  the  materials'  value  or  if 
the  cleaning  and  disinfection  of 
materials  woidd  be  impracticable,  the 
materials  will  be  destroyed  under  the 
supervision  of  an  APHIS  representative 
or  State  representative,  upon 
determination  of  their  value  as  provided 
in  proposed  §  53.3.  The  APHIS 
representative  or  State  representative 
would  prepare  and  transmit  to  the 
Administrator  a  report  identifying  all 
materials  destroyed  and  the  manner  of 
their  disposition. 

As  part  of  these  proposed  changes  to 
combine  §§  53.5  and  53.7,  current  §  53.7 
would  be  removed  in  its  entirety  and 
current  §  53.8  would  be  redesignated  as 
§53.7. 
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Cleaning  and  Disinfection  of  Animals 

Current  §  53.6  provides  that  animcils 
of  species  not  susceptible  to  the  disease 
for  which  a  quarantine  has  been 
established,  but  which  have  been 
exposed  to  the  disease,  shall  be 
disinfected  when  necessary  by  such 
methods  as  the  Administrator  shall 
prescribe  from  time  to  time.  We  would 
amend  §53.6  to  instead  provide  that 
such  animals  must  be  cleaned  and 
disinfected,  as  directed  by,  and  under 
the  supervision  of,  an  APHIS 
representative  or  a  State  representative. 
We  would  insert  a  reference  to  the 
APHIS  or  State  representative  in  place 
of  the  Administrator  since  the  oversight 
of  this  activity  would  be  performed  by 
an  APHIS  or  State  representative.  We 
would  also  make  a  change  in  the  section 
heading  and  text  by  referring  to  this 
activity  as  "cleaning  and  disinfection" 
instead  of  "disinfection"  to  be 
consistent  with  other  such  references  in 
the  regulations. 

The  regulations  currently  do  not 
provide  for  the  compensation  of  costs 
relating  to  the  cleaning  and  disinfection 
of  nonsusceptible  animals  as  is  done  for 
materials  that  are  contaminated  by  or 
exposed  to  a  disease  agent.  However,  we 
are  seriously  considering  whether  these 
costs  should  be  eligible  for 
compensation  in  the  case  of  FMD  to 
further  ensure  the  willingness  of 
affected  parties  to  take  part  in  an  FMD 
eradication  campaign.  Should  paying 
for  this  activity  be  a  responsibility  of  the 
producer  or  of  the  Federed  Goverrunent 
through  the  payment  of  compensation? 

Typically,  the  first  mitigation  strategy 
involving  nonsusceptible  animals  is  to 
restrict  their  movement  from  the 
affected  area,  farm,  or  other  premises. 
However,  another  mitigation  measure  is 
to  clean  and  disinfect  such  animals. 
This  may  simply  entail  applying  a 
bleach  or  similar  solution  to  the  hooves 
or  paws  of  the  animals.  We  believe  the 
cleaning  and  disinfection  of 
nonsusceptible  animals,  when 
necessary,  will  be  vital  in  the  case  of 
FMD,  since  nonsusceptible  animals 
could  spread  FMD  even  though  they 
themselves  would  not  become  infected. 
Therefore,  we  seek  your  comments  on 
whether  the  regulations  should 
authorize  compensation  for  costs 
relating  to  the  cleaning  and  disinfection 
of  nonsusceptible  animals  to  further 
ensure  that  all  means  of  spreading  the 
virus  are  eliminated.  We  also  invite 
your  comments  on  the  types  of  costs 
and  the  amount  of  expenditiu-es  that 
might  be  incurred  in  the  cleaning  and 
disinfection  of  nonsusceptible  animals. 

We  would  consider  nonsusceptible 
animals  to  include  animals  that  are  not 


susceptible  to  the  disease  for  which  a 
quarantine  has  been  established  but  that 
are  capable  of  transmitting  the  disease 
agent  as  a  mechanical  vector  if  exposed 
to  it.  By  "mechanical  vector,"  we  mean 
an  animal  or  inanimate  object  that 
carries  a  microorganism  with  no 
replication  occurring. 

In  addition  to  providing 
compensation  for  costs  of  cleaning  and 
disinfection  of  nonsusceptible  animals 
in  the  event  of  FMD,  we  are  also 
considering  whether  the  Administrator 
should  be  authorized  to  provide 
compensation  for  the  destruction  of 
nonsusceptible  animals  in  the  event  the 
costs  of  cleaning  and  disinfection  would 
exceed  the  animals'  value,  or, 
alternatively,  if  cleaning  and 
disinfection  of  the  animals  would  be 
impracticable.  This  situation  could  arise 
if  both  the  nonsusceptible  animals  and 
the  structure  they  are  housed  in  have  to 
be  cleaned  and  disinfected  as  a  result  of 
their  proximity  to  infected  animals.  In 
the  case  of  certain  nonsusceptible 
animals  such  as  poultrj',  it  may  not  be 
economically  feasible  to  adequately 
clean  and  disinfect  the  poultry  given 
their  market  value,  or  it  may  be 
otherwise  impracticable  to  clean  and 
disinfect  the  animals.  Animals  subject 
to  destruction  under  such  circumstances 
would  be  valued,  for  purposes  of 
indemnification,  in  accordance  with 
proposed  §  53.3  and  destroyed  and 
disposed  of  in  accordance  with 
proposed  §  53.4.  We  expect  that  this 
situation  would  arise  only  in  limited 
situations.  Under  most  circumstances, 
animal  confinement  during  the  disease 
occurrence,  or  cleaning  and 
disinfection,  or  some  combination  of 
these  measures,  should  obviate  any 
need  to  destroy  nonsusceptible  animals 
exposed  to  FMD.  However,  we  still  seek 
your  comments  on  whether  the 
regulations  should  provide  the 
Administrator  with  the  authority  to 
compensate  the  owners  of 
nonsusceptible  animals  under  this 
limited  situation  in  the  case  of  FMD. 

Presentation  of  Claims 

Current  §  53.8  provides  that  claims  for 
compensation  for  the  value  of  animals, 
the  cost  of  burial,  burning  or  other 
disposition  of  animals,  the  value  of 
material  destroyed,  and  the  expenses  of 
destruction,  shall  each  be  presented, 
through  the  inspector  in  charge,  to 
APHIS  on  separate  vouchers. 

With  the  proposed  removal  of  current 
§  53.7,  current  §  53.8  covering 
presentation  of  claims  would  become 
§  53.7.  We  are  proposing  to  revise  this 
provision  without  changing  its 
substantive  meaning  by  simply 
providing  in  new  paragraph  (a)  that 


claims  for  compensation  under  this  part 
must  each  be  presented  by  the  claimant 
to  an  APHIS  representative  on  forms 
approved  by  APHIS  The  basis  for 
seeking  compensation  in  part  53  would 
be  covered  in  proposed  §  53.2.  We 
would  add  that  claims  for  animals  or 
materials  destroyed  must  be  presented 
by  the  owner  or  the  owner's  designated 
representative.  We  would  also  add  that 
the  claimant  shall  provide  any  available 
supporting  documents  that  will  assist 
the  Administrator,  or  that  are  requested 
by  the  Administrator,  in  verif>ing  the 
quantity  and  value  of  animals  or 
materials  destroyed  and  the  costs  of 
their  disposition,  the  costs  of  cleaning 
and  disinfection,  and  any  other  costs 
incurred  under  this  part  for  which 
compensation  is  sought.  Examples  of 
supporting  documentation  could 
include  production  records,  purchase 
and  sales  records,  breeding  records, 
registration  papers,  and  receipts. 

We  are  also  proposing  to  move  the 
information  on  mortgages  against 
animals  or  materials  that  is  currently 
covered  under  §  53  9  to  proposed 
§  53.7(b),  Current  §  53,9  provides  that 
any  claim  for  indemnity  for  animals  or 
materials  destroyed  pursuant  to  the 
regulations  shall  be  presented  by  the 
owner  of  the  cuiimals  or  materials  on 
forms  furnished  by  APHIS,  The  owner 
shall  indicate  on  the  forms  whether  or 
not  the  applicable  animals  or  materials 
are  subject  to  a  mortgage.  If  the  animals 
or  materials  are  subject  to  a  mortgage, 
then  the  owner  and  each  person  holding 
a  mortgage  on  the  applicable  animals  or 
materials  shall  sign  the  forms  to  indicate 
their  consent  to  the  payment  of  any 
indemnity  to  the  person  specified  on  the 
form. 

We  would  make  certain  changes  to 
the  provision  on  mortgages  that  would 
appear  in  proposed  §53.7(b}  We  would 
substitute  the  phrase  "on  forms 
approved  by  .APHIS"  in  place  of  "on 
forms  furnished  by  .APHIS  "  to  allow  for 
the  possibility  that  someone  other  than 
.APHIS  may  distribute  the  forms  We 
would  also  amend  the  second  sentence 
which  begins,  "If  the  owner  states  there 
is  a  mortgage  *   *   *"  to  instead  read  'If 
there  is  a  mortgage  *  *   * "  to  clarif\' that 
the  applicability  of  this  provision  would 
be  triggered  by  the  existence  of  a 
mortgage,  regardless  of  whether  the 
owner  asserts  its  existence.  We  would 
make  several  other  modifications  in 
sentence  construction  and  eliminate  the 
use  of  the  words  "thereby"  and 
"thereon"  to  make  the  provision  easier 
to  understand.  We  are  also  proposing  to 
remove,  for  reasons  of  redundancy,  the 
word  "allowed"  that  appears  in  the 
phrase  "consenting  to  the  payment  of 
anv  indemnitv  allowed.  "  as  well  as 
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change  the  phrase  "pursuant  to  the 
requirements  contained  in  this  part"  to 
read  "pursuant  to  this  part."  As 
amended,  proposed  §  53(b)  would 
provide  that  when  animals  or  materials 
have  been  destroyed  pursuant  to  part 
53,  the  owner  of  the  animals  or 
materials  would  have  to  certify  on  the 
claim  for  compensation  whether  or  not 
the  applicable  animals  or  materials  are 
subject  to  any  mortgage.  If  there  is  a 
mortgage,  the  owner  and  each  person 
holding  a  mortgage  on  the  animals  or 
materials  would  have  to  sign  forms 
approved  by  APHIS  indicating  they 
consent  to  the  payment  of  any 
indemnity  to  the  person  specified  on  the 

forms. 

In  covering  mortgages  against  animals 
or  materials  in  proposed  §  53.7(b),  we 
would  remove  current  §  53.9  in  its 
entirety  from  the  regulations. 

Claims  Not  Allowed 

Current  §53.10  lists  certain  situations 
where  claims  for  compensation  will  not 
be  allowed.  With  the  removal  of  current 
§§  53.7  and  53.9,  current  §  53.10  would 
become  §  53.8.  We  would  also  make 
certain  other  changes  to  this  section. 

Paragraph  (a)  of  current  §  53.10 
provides  that  the  Department  will  not 
allow  claims  arising  under  part  53  if  the 
payee  has  not  complied  "with  all 
quarantine  requirements."  Under 
proposed  §  53.8(a],  we  would  elaborate 
on  diis  requirement  by  providing  that 
the  payee  must  comply  "with  all 
Federal  quarantine  requirements  or 
State  quarantine  requirements 
consistent  with  Federal  law  or 
regulations  in  effect  for  the  control  and 
eradication  of  disease." 

In  current  §  53.10(b).  we  provide  that 
expenses  for  the  care  and  feeding  of 
animals  held  for  destruction  will  not  be 
paid  by  the  Department  unless  the 
payment  of  such  expenses  is  specifically 
authorized  or  approved  by  the 
Administrator.  In  proposed  §  53.8(b).  we 
would  make  a  stylistic  change  by 
substituting  the  words  "costs"  and 
"cost"  in  place  of  "expenses"  and 
"expense." 

Paragraph  (c)  of  current  §  53.10  states 
that  we  will  not  allow  claims  arising  out 
of  the  destruction  of  animals  or 
materials  unless  the  animals  or 
materials  have  been  "appraised"  as 
prescribed  in  the  regulations  and  the 
owners  have  executed  a  written 
agreement  to  the  appraisals.  Since  we 
are  proposing  that  animals  or  materials 
could  be  valued  by  means  other  than 
appraisal  in  certain  circumstances,  we 
would  instead  provide  that  the 
Department  will  not  allow  claims 
arising  out  of  the  destruction  of  animals 
or  materials  unless  the  animals  or 


materials  have  been  "valued"  as 
prescribed  in  the  regulations.  Under 
proposed  §  53.8(c),  we  would  also  not 
include  the  condition  that  owners  must 
execute  a  written  agreement  to  the 
appraisals.  We  do  not  believe  such  a 
provision  is  necessary  since  we  are 
would  provide  claimants  the  option  of 
requesting  a  review  by  the 
Administrator  if  they  believe  the 
valuation  of  animals  or  materials  is 
inadequate.  (See  previous  discussion 
under  "Payments  for  Animals  and 
Materials,  Other  Compensation,  Request 
for  Review.") 

In  current  §  53.10(d),  we  provide  that 
the  Department  will  not  allow  claims 
arising  out  of  the  destruction  of  animals 
or  materials  which  have  been  moved  or 
handled  by  "the  owner  *   *   *  or  its 
officer,  employee,  or  agent  acting  within 
the  scope  of  his  or  its  office, 
employment  or  agency,  in  violation  of  a 
law  or  regulation  administered  by  the 
Secretary  for  the  prevention  of  the 
introduction  into  or  the  dissemination 
within  the  United  States  of  any 
communicable  disease  of  livestock  or 
poultry  for  which  the  animal  or  material 
was  destroyed,  or  in  violation  of  a  law 
or  regulation  for  the  enforcement  of 
which  the  Secretary  enters  or  has 
entered  into  a  cooperative  agreement  for 
the  control  and  eradication  of  such 
disease." 

Under  proposed  §  53.8(d}.  we  would 
provide  that  the  Department  will  not 
allow  claims  arising  out  of  the 
destruction  of  animals  or  materials  in 
violation  of  any  "Federal  law  or 
regulation,  or  any  State  law  or 
regulation  consistent  with  a  Federal  law 
or  regulation,"  that  is  administered  to 
prevent  the  introduction  or 
dissemination  of  any  "contagious  or 
infectious  animal  disease  or  any 
communicable  livestock  or  poultry 
disease"  for  which  the  animal  or 
material  was  destroyed.  A  cooperative 
program  for  the  control  and  eradication 
of  disease  may  be  carried  out  largely 
under  State  laws  and  regulations.  By  not 
allowing  claims  for  violations  of  either 
Federal  laws  or  regulations,  or  State 
laws  or  regulations  that  are  consistent 
with  Federal  laws  or  regulations,  we 
would  encourage  public  compliance 
and  thereby  enhance  the  effectiveness  of 
the  cooperative  program  to  control  and 
eradicate  disease.  We  would  amend  the 
reference  to  "communicable  livestock  or 
poultry  disease"  to  state  "any 
contagious  or  infectious  animal  disease 
or  any  communicable  livestock  or 
poultry  disease"  to  be  consistent  with 
our  earlier  proposed  change  to  the 
definition  of  disease.  We  would  also 
delete  the  specific  reference  to  not 
allowing  claims  on  the  basis  of 


"violation  of  any  related  cooperative 
agreement,"  and  just  rely  on  the 
violation  of  the  applicable  law  or 
regulation  as  the  basis  for  not  allowing 
a  claim. 

A  key  element  in  the  successful 
eradication  of  a  disease  that  spreads  as 
quickly  as  FMD  is  the  earliest  possible 
detection  and  reporting  of  potentially 
diseased  animals.  A  primary  purpose  for 
this  rulemaking  is  to  remove  possible 
sources  of  delay  so  that  any  outbreak  of 
FMD  can  be  eradicated  quickly.  Prompt 
reporting  could  save  the  economy 
billions  of  dollars,  as  well  as  prevent 
significant  disruptions  to  the  economy. 
Prompt  detection  and  reporting  require 
knowledge  and  vigilance  on  the  part  of 
producers,  industry,  and  State,  local, 
and  Federal  governments,  working 
cooperatively.  Although  the  subject  of 
reporting  of  ajiimal  diseases  is  not 
specifically  addressed  in  this  proposal, 
we  invite  public  comment  on  ways  to 
encourage  timely  reporting  of 
potentially  diseased  animals,  including, 
but  not  limited  to.  adjustments  to 
compensation. 

We  would  make  certain  other  changes 
to  proposed  §  53.8(d)  to  make  it  easier 
to  understand  without  changing  its 
substantive  meaning.  We  would  remove 
the  reference  to  an  "officer,  employee, 
or  agent  acting  within  the  scope  of  his 
or  her  office,  employment,  or  agency" 
and  instead  use  the  phrase  "the  ovraer's 
representative  acting  on  behalf  of  the 
owner."  We  would  also  remove  the 
word  "thereof  and  the  phrase  "within 
the  United  States,"  as  well  as  make 
several  other  minor  changes  in  sentence 
construction  and  word  usage  to  make 
the  provision  easier  to  understand. 

Miscellaneous 

The  regulations,  immediately  below 
the  table  of  contents  and  the  authority 
citation,  provide  a  cross  reference  that 
states.  "For  non-applicability  of  part  53 
with  respect  to  certain  claims  for 
indemnity,  see  §  51.10  of  this  chapter." 
Section  51.10  appears  in  the  regulations 
in  9  CFR  part  51  for  animals  destroyed 
because  of  brucellosis.  Section  51.10 
provides  that  no  claim  for  indemnity  for 
animals  destroyed  under  9  CFR  part  51 
shall  be  paid  under  the  regulations  in 
part  53.  The  regulations  covering 
animals  destroyed  because  of 
tuberculosis  in  9  CFR  part  50  also 
contain  a  provision  at  §  50.15  that 
provides  liiat  no  claim  for  indemnity  for 
cattle  or  bison  destroyed  because  of 
tuberculosis  shall  be  paid  pursuant  to 
the  regidations  in  part  53.  We  are 
proposing  to  amend  the  cross  reference' 
that  appears  below  the  table  of  contents 
and  authority  citation  in  part  53  by 
inserting  a  reference  to  §  50.15.  We 
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would  also  make  a  technical  correction 
to  the  authority  citation  inunediately 
below  the  table  of  contents  by  adding  a 
reference  to  21  U.S.C.  134a-134h. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and.  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

We  have  prepared  an  economic 
analysis  for  this  proposed  rule.  It 
provides  a  cost-benefit  analysis  as 
required  by  Executive  Order  12866,  as 
well  as  an  initial  regulatory  flexibility 
analysis,  which  considers  the  potential 
economic  effects  of  this  proposed  rule 
on  small  entities,  as  required  by  the 
Regulatory  Flexibility  Act.  The 
economic  analysis  is  summarized 
below.  Copies  of  the  full  analysis  are 
available  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT,  Please  refer  to  Docket  No. 
01-069-1  when  requesting  copies.  The 
full  analysis  is  also  available  on  the 
Internet  at  http://www.aphis.usda.gov/ 
ppd/rad/fmdanalysis.pdf.  The  economic 
analysis  is  also  available  for  review  in 
our  reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  listed  under  the  heading  ADDRESSES  at 
the  beginning  of  this  document). 

We  do  not  ciurently  have  all  of  the 
data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  proposed 
rule  on  small  entities.  Therefore,  we  are 
inviting  comments  on  potential  effects. 
In  particular,  we  are  interested  in 
determining  the  numbers  and  kinds  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
proposed  rule. 

In  accordance  with  21  U.S.C.  Ill, 
114,  114a,  and  134a-134h,  the  Secretarv' 
of  Agricultiure  has  the  authority  to 
promulgate  regulations  and  take 
measures  to  prevent  the  introduction 
into  the  United  States  and  the  interstate 
dissemination  within  the  United  States 
of  any  communicable  diseases  of 
livestock  and  poultry,  as  well  as  any 
contagious  or  infectious  diseases  of 
animals  that  in  the  opinion  of  the 
Secretary  constitute  an  emergency  and 
threaten  the  livestock  or  poultry  of  the 
United  States,  and  to  pay  claims 
growing  out  of  the  destruction  of 
animals  and  materials.  Animal  health 
regulations  promulgated  by  the 
Department  under  this  authority  include 
those  regarding  payment  of  claims  in  9 
CFR  part  53. 


Summary  of  the  Cost-Benefit  Analysis 

Our  analysis  examines  the  potential 
economic  effects  of  proposed  changes 
affecting  indemnification  and  other 
compensation  paid  for  losses  due  to  the 
occurrence  of  FMD  in  the  United  States. 
Recent  occurrences  of  FMD  in  a  number 
of  formerly  FMD-free  regions  have 
demonstrated  both  the  speed  with 
which  an  FMD  outbreak  can  spread  and 
the  magnitude  of  its  consequences. 

An  FMD  occurrence  in  the  United 
States  could  be  devastating,  given  the 
Nation's  extensive  livestock  holdings. 
Besides  the  direct  economic  effects  on 
ruminant  and  swine  producers, 
consequences  of  the  disease  would 
ripple  through  the  economy,  causing 
indirect  costs  in  sectors  beyond 
agriculture.  International  movement  of 
many  commodities  would  be  disrupted 
by  restrictions  imposed  by  trading 
partners.  Costs  of  an  FMD  occurrence  to 
the  Nation's  economy  could  reach  to 
billions  of  dollars,  if  not  quickly 
controlled.  The  Department  is  engaged 
in  a  number  of  planning  and  operational 
activities  expected  to  reduce  the 
likelihood  of  an  FMD  occurrence  and.  if 
FMD  is  introduced,  to  prevent  impacts 
from  reaching  catastrophic  levels. 
Nonetheless,  the  risk  of  an  FMD 
introduction  into  the  United  States  is 
ever  present,  given  today's  highly 
mobile  environment  and  global 
agricultural  economy. 

The  regulations  currently  provide  that 
upon  agreement  of  the  State,  the 
Administrator  is  authorized  to  pay  50 
percent  (and  in  the  case  of  infectious 
salmon  anemia  up  to  60  percent,  and  in 
the  case  of  exotic  Newcastle  disease  or 
highly  avian  influenza  up  to  100 
percent)  of  the  expenses  of  the 
purchase,  destruction,  and  disposition 
of  animals  and  materials  required  to  be 
destroyed  because  of  being 
contaminated  by  or  exposed  to  disease. 
The  Administrator  is  also  authorized  to 
pay  up  to  100  percent  of  the  purchase, 
destruction,  and  disposition  of  animals 
exposed  to  such  disease  prior  to  or 
during  interstate  movement  that  are  not 
eligible  to  receive  indemnity  from  any 
State.  The  Secretary'  of  Agriculture  may 
authorize  other  arrangements  in  the  case 
of  an  extraordinary  emergency. 

Under  the  current  regulations, 
animals  and  materials  subject  to 
destruction  are  valued  based  on  an 
appraisal.  The  regulations  currently  do 
not  expressly  provide  for  compensation 
for  official  vaccinates.  In  addition  to 
compensation  for  destroyed  property, 
the  Administrator  is  authorized  to 
indenmify  for  cleaning  and  disinfection 
costs  in  accordance  with  the  cost 
sharing  agreement  with  the  State. 


A  rapid,  coordinated  response  by  the 
public  and  private  sectors  in  the  early 
stages  of  an  FMD  occurrence  is 
imperative,  if  devastating  losses  are  to 
be  prevented.  The  purpose  of  this 
proposed  rule  is  to  remove  possible 
sources  of  delay  in  achieving  FMD 
eradication.  Under  the  existmg 
regulations,  delays  may  occur  because 
of  certain  producers'  perceptions,  as 
well  as  eradication  program 
requirements.  In  the  first  instance, 
delays  can  derive  from  livestock 
owners'  uncertainty  of  being  fully 
compensated  for  the  fair  market  value  of 
destroyed  animals,  products,  and 
materials,  including  livestock 
vaccinated  as  part  of  an  eradication 
program  (official  vaccinates).  Owners  of 
affected  herds  may  also  be  uncertain 
that  they  will  receive  full  compensation 
for  cleaning  and  disinfection  costs  In 
the  second  instance,  delays  may  be 
caused  by  having  to  rely  on  appraisal  for 
the  valuation  of  livestock  when  an 
insufficient  number  of  appraisers  or 
other  constraints  would  prevent  timely 
destruction  of  infected  and  exposed 
animals. 

The  proposed  rule  sets  forth 
regulatory  changes  to  address  these 
possible  sources  of  delay  in  the  event  of 
an  outbreak  of  FMD.  First,  the 
Department  would  pay  100  percent  of 
the  costs  for  the  purchase,  destruction, 
and  disposition  of  animals  affected  by 
FMD,  including  official  vaccinates.  The 
Department  would  also  pay  100  percent 
of  the  costs  for  cleaning  and  disinfection 
of  materials  that  are  contaminated  by  or 
exposed  to  FMD.  If  the  costs  of  cleaning 
and  disinfection  exceed  the  value  of  the 
materials,  or  cleaning  and  disinfection 
would  be  impracticable,  then  the 
Department  would  pay  100  percent  of 
the  purchase,  destruction,  and 
disposition  of  such  materials.  These 
changes  are  intended  to  allay  any 
concerns  on  the  part  of  affected  entities 
that  States  would  be  unable  to  fund 
their  shares  of  compensation  payments 

Second,  livestock  valuation  based  on 
a  set  of  fixed  rates  would  be  made 
available  as  an  alternative  to  appraisal. 
Fixed  compensation  rates  would 
potentially  enable  FMD-affected  herds 
to  be  compensated  more  quickly  with 
less  risk  of  disease  spread 

A  third  change  would  provide  that  in 
the  case  of  FMD  only,  if  an  appraisal  of 
materials  to  be  destroyed  is  found  to  be 
impracticable,  or  would  otherwise 
compromise  efforts  to  effectively  control 
and  eradicate  the  disease,  the 
Department  may  authorize  the 
material's  fair  market  value  to  be 
determined  by  other  means,  such  as 
through  records  or  other  documentation 
maintained  by  the  claimant  indicating 
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the  value  of  the  materials  destroyed. 
This  option  could  eliminate  another 
potential  source  of  delay  in  determining 
the  value  of  materials  subject  to 
destruction. 

The  Department  would  respond  to  an 
FMD  occurrence  by  entering  into  a 
cooperative  control  and  eradication 
program  with  States  or  others,  or 
alternatively,  in  the  case  of  an 
extraordinary-  emergency,  take  action 
upon  determination  that  the  State  is  not 
taking  adequate  measures  in  regard  to 
the  control  and  eradication  of  disease. 
In  the  full  analysis,  we  use  a  cooperative 
program  under  the  auspices  of  the 
current  regulations  and  an  extraordinary 
emergency  determination  as  baselines 
for  measuring  the  effects  of  the 
proposed  rule,  if  implemented. 

Tne  regulations  currently  authorize 
the  Department  to  pay  50  percent  of  the 
cost  of  purchase,  destruction,  and 
disposition  of  animals  and  materials 
required  to  be  destroyed  under  a 
cooperative  program  for  most  diseases, 
including  FMD.  Affected  States  would 
be  expected  to  fund  the  remaining  50 
percent  of  compensation.  Compensation 
for  costs  of  cleaning  and  disinfection  of 
products  or  materials  that  have  been 
contaminated  by  or  exposed  to  FMD 
would  be  shared  by  the  Department  and 
State,  in  accordance  with  the  agreement 
reached  by  the  two  parties.  The 
regulations  currently  do  not  expressly 
provide  for  owners  of  official  vaccinates 
to  be  compensated  for  their  destruction. 
In  the  case  of  an  FMD  emergency,  a  rule 
would  probably  be  quickly  promulgated 
that  would  allow  compensation  for 
official  vaccinates. 

In  the  case  of  an  extraordinary 
emergency,  the  Department  would  be 
authorized  to  seize,  quarantine,  and 
dispose  of  any  affected  or  exposed 
animals,  carcasses,  products,  or  articles. 
Under  an  extraordinary  emergency,  the 
Department  is  statutorily  required  to 
pay  compensation  for  any  animal  or 
material  destroyed  based  on  its  fair 
market  value,  and  such  compensation 
cannot  exceed  the  difference  between 
any  compensation  received  from  a  State 
or  other  source  and  such  fair  market 
value.  The  Department's  compensation 
responsibilities  and  costs  and 
eradication  program  costs  in  general  are 
likely  to  be  larger  in  the  case  of  an 
extraordinary  emergency  than  they 
would  be  under  a  cooperative  program, 
and  States'  responsibilities  and  costs 
will  be  correspondingly  smaller. 

Comparing  the  proposed  rule  to  the 
existing  regulations  in  the  context  of  a 
cooperative  program,  the  major  impacts 
for  the  Department  would  be  a 
significantly  larger  budgetary  obligation 
and  an  eradication  program  less  subject 


to  possible  sources  of  delay. 
Assumption  of  States'  50  percent  share 
of  compensation  payments  under  the 
proposed  nde  would  reduce  livestock 
owners'  uncertainty  about  being  fully 
compensated  for  losses.  Less 
uncertainty  is  expected  to  lead  to 
improved  levels  of  participation  and 
cooperation  in  the  eradication  effort. 
Provision  of  fixed  rates  as  an  alternative 
to  appraisal  for  valuing  compensated 
livestock  will  also  remove  possible 
eradication  delays.  Other  potential 
benefits  of  using  fixed  rates  will  be  a 
reduced  risk  of  mechanical  transmission 
of  FMD.  and  lower  operational  costs. 
For  States,  the  budgetan,'  impact  of 
the  proposed  rule  in  the  case  of  an 
extraordinary  emergency  will  be  just  the 
opposite.  Department  funding  of  all 
compensation  payments  will  provide 
significant  financial  savings  to  States  in 
the  event  of  an  FMD  occurrence. 
However,  States  may  still  face  numerous 
direct  and  indirect  FMD  costs  and  some 
share  of  eradication  program  costs  in  the 
event  of  a  serious  FMD  outbreak. 

For  affected  industries  and  livestock 
owners,  the  main  impact  of  the 
proposed  rule  as  applied  in  a 
cooperative  program  will  be  increased 
confidence  that  affected  parties  will 
receive  full  fair  market  value  when 
compensated  for  destroyed  animals  and 
materials.  This  reassurance  will 
encourage  the  private  sector's 
participation  and  cooperation  in  the 
eradication  program.  In  the  end,  fewer 
livestock  operations  may  be  directly 
affected  because  the  higher  level  of 
cooperation  will  lessen  the  possibility  of 
eradication  program  delays.  In  addition, 
the  more  quickly  eradication  is 
accomplished,  the  smaller  will  be 
industry  losses  due  to  quarantines  and 
international  trade  restrictions. 

Affected  entities  will  still  bear 
uncompensated  costs,  from  lost  income 
because  of  downtime,  to  restocking 
difficulties  and  market  restrictions. 
Trade  losses  and  other  industry-wide 
impacts  will  also  still  occiir. 

In  comparing  the  proposed  rule 
versus  the  current  regulations  in  the 
case  of  an  extraordinary  emergency,  the 
total  amount  of  compensation  paid  by 
the  Department  would  be  much  the 
same  in  both  cases. 

While  affected  industries  and 
livestock  owners  would  be  fully 
compensated  by  the  Department  for 
destroyed  livestock  and  materials  both 
in  an  extraordinary  emergency  and 
under  the  proposed  rule,  they  would 
still  face  uncompensated  costs  such  as 
lost  income  and  fixed  costs. 

Compensation  costs  incurred  by  the 
Department  in  the  event  of  an  FMD 
occurrence  would  depend  on  the 


characteristics  of  the  outbreak  and 
mitigation  strategy.  Two  hypothetical 
examples  of  FMD  occurrences  and 
resulting  livestock  compensation  are 
presented,  to  demonstrate  the  main 
compensation  funding  impacts  of  the 
proposed  rule  for  the  Department  and 
affected  States,  in  comparison  to 
cooperative  conditions.  (A  comparison 
of  compensation  funding  with  the 
proposed  rule  to  funding  under 
extraordinary  emergency  conditions  is 
pointless,  since  the  Department  would 
pay  100  percent  of  compensation  in 
both  instances.) 

The  first  example  assumes  a  7  percent 
loss  of  U.S.  livestock,  which  was  the 
percentage  of  the  United  Kingdom's 
livestock  destroyed  in  2001  because  of 
FMD.  After  adjusting  for  differences  in 
the  relative  percentages  of  cattle,  swine, 
and  sheep  in  the  United  States 
compared  to  those  in  the  United 
Kingdom,  and  applying  a  set  of  fixed 
rates  calculated  using  procedures  set 
forth  in  the  analysis,  payments  for 
destroyed  animals  were  found  to  total 
$7.3  billion.  Related  analyses,  given 
assumed  numbers  of  FMD-affected 
premises,  yield  compensation  payments 
for  cleaning  and  disinfection  of 
premises  that  total  $279  million. 

Under  this  first  example,  and  based 
on  the  compensation  provisions  in  the 
current  regulations,  we  estimate  the 
Department  and  affected  States  would 
each  bear  compensation  payments  of 
about  $3.8  billion  in  a  cooperative 
program.  Under  the  proposed  rule,  the 
Department's  compensation  payments 
would  increase  to  about  $7.6  billion. 
The  impact  would  be  for  Department 
compensation  payments  to  increase  by 
$3.8  billion  (the  States'  50  percent  share 
of  compensation  for  destroyed  animals 
and  cleaning  and  disinfection  costs). 
Most  likely,  total  Department 
compensation  payments  would  be  some 
lesser  amoimt  if  eradication  delays  that 
would  otherwise  occur  (because  of 
producers'  uncertainties  about  State 
funding  or  reliance  solely  on  appraisal 
for  the  valuation  of  livestock  and 
materials)  were  avoided.  While  affected 
States  would  not  be  obliged  to  pay 
compensation,  they  would  still  bear 
other  costs  af  the  disease  and  its 
eradication. 

The  second  hypothetical  example 
assumes  a  smaller  FMD  occurrence,  and 
shows  the  same  pattern  of  compensation 
payments  with  and  without  the 
proposed  rule.  Without  the  rule,  the 
Department  and  affected  States  would 
each  pay  about  $216  million,  that  is, 
one-half  of  compensation  for  destroyed 
animals  and  cleaning  and  disinfection 
costs.  Under  the  proposed  rule,  the 
Department's  compensation  in  a 
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cooperative  program  with  States  and 
other  cooperators  would  increase  to 
S432  million,  that  is,  100  percent  of 
compensation.  The  overall  impact 
would  be  for  the  Department's 
compensation  burden  to  increase  bv 
S216  million  (the  States'  50  percent 
share  of  compensation  for  destroyed 
animals  and  cleaning  and  disinfection 
costs).  Again,  these  costs  may  be 
overstated,  since  there  could  be  savings 
through  the  avoidance  of  eradication 
delays.  Also.  States  would  not  pay 
compensation  under  the  proposed  rule, 
but  would  face  other  costs  relating  to 
the  control  and  eradication  of  disease. 

The  two  examples  illustrate  the 
proposed  rule's  shift  in  compensation 
payments  from  affected  States  to  the 
Department  in  the  case  of  a  cooperative 
program.  However,  as  noted  above. 
States  and  the  private  sector  would  face 
other  costs  including  a  portion  of  FMD 
eradication  program  costs,  income 
losses  and  fixed  costs  for  livestock  and 
related  industries,  and  economy-wide 
indirect  impacts.  Because  these  other 
costs  remain  uncompensated  under  the 
proposed  rule.  States  and  livestock 
owners  will  still  have  strong  incentives 
to  remain  vigilant  for  the  first  signs  of 
disease,  and  to  cooperate  fully  with  the 
Department  if  there  is  an  FMD 
occurrence. 

FMD  eradication  and  compensation 
costs  will  depend  on  the  scale  of  the 
occurrence  of  the  disease,  which  in  turn 
will  depend  on  how  quickly  and 
effectively  the  Department.  States,  and 
private  entities  can  respond.  States  and 
the  private  sector  will  be  positively 
affected  by  eradication  efforts  less  prone 
to  delay:  Fewer  livestock  and  wildlife 
populations  will  be  directly  affected, 
producers  and  exporters  will  be  able  to 
reestablish  their  operations  sooner,  and 
business  losses  for  input  suppliers, 
transporters,  and  other  indirectly 
affected  busijiesses  will  be  smaller. 
Conversely,  a  protracted  eradication 
effort  will  mean  heightened  losses  and 
larger  eradication  costs. 

The  benefits  of  this  proposed  rule  are 
several.  Payment  of  100  percent 
compensation  for  animals  and  materials 
destroyed  in  the  event  of  FMD,  as  well 
as  related  cleaning  and  disinfection 
costs,  should  eliminate  uncertainty  on 
the  part  of  livestock  owners  about 
States'  ability  to  fund  their  share  of 
FMD  compensation.  It  should  encourage 
fully  committed  participation  by 
affected  parties.  Otherwise,  such 
uncertainty  could  cause  delays  in'an 
FMD  eradication  campaign. 

The  option  of  using  fixed  rates  in 
place  of  appraisal  in  valuing  livestock 
should  also  remove  possible  eradication 
delays  in  those  situations  where 


appraisal  is  impracticable  or  would 
otherwise  compromise  eradication 
efforts.  The  use  of  fixed  rates  should 
result  in  program  savings,  since  their 
application  would  require  fewer 
resources  than  appraisal.  Fixed  rates 
should  also  lower  risks  of  mechanical 
disease  transmission,  since  there  would 
i  be  less  human  contact  with  infected 
animals. 

In  sum,  the  changes  in  this  proposed 
rule  would  strengthen  programs  for  the 
control  and  eradication  of  FMD  bv 
broadening  the  Departmental 's  options. 
The  changes  would  be  particularlv 
important  in  lessening  the  chances  that 
FMD's  eradication  will  be  delayed. 

As  alternatives  to  the  proposed  rule, 
the  current  regulations  as  applied  to 
cooperative  programs  and  extraordinarv 
emergencies  have  shortcomings.  The 
current  regulations  under  a  cooperative 
program  contain  possible  sources  of 
eradication  program  delay. 

Under  an  extraordinary  emergency. 
USDA  compensation  for  animals  and 
materials  destroyed  would  be  the  same 
under  the  current  regulations  and 
proposed  rule.  However,  under  the 
current  regulations  appraisal  would  be 
the  only  method  of  valuation,  and  costs 
to  USDA  of  conducting  an  FMD 
eradication  campaign  would  be  higher 
(and  costs  to  States  correspondingly 
lower).  Policy  changes  would  need  to  be 
planned  and  implemented  immediatelv. 

Summary  of  Initial  Regulatory 
Flexibility  Analysis 

Agencies  are  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  to  evaluate  the  potential 
economic  effects  of  proposed  rules  on 
small  entities.  We  do  not  have  enough 
information  to  fully  evaluate  the 
potential  effect  of  this  proposed  rule  on 
small  entities.  As  such,  we  are  inviting 
comments  addressing  this  issue.  In 
particular,  we  are  interested  in 
determining  the  number  and  kinds  of 
small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule,  and  if  there  are  any 
special  issues  relating  to  the  business 
practices  of  these  small  entities  that 
would  make  them  particularly  different 
from  larger  firms  in  their  ability  to 
comply  with  this  proposed  rule. 
However,  we  have  made  some  initial 
conclusions. 

The  changes  in  this  proposed  rule 
would  directly  affect  ruminant  or  swine 
operations  whose  herds  or  flocks  are 
affected  by  FMD.  Other  businesses  that 
sell  or  deal  with  animal  products  and 
byproducts  could  also  be  affected  by  the 
proposed  rule  if  their  commodities  were 
destroyed  as  part  of  an  eradication 
program.  For  purposes  of  illustration. 


our  analysis  focuses  on  an  occurrence  of 
FMD.  Therefore,  entities  directlv 
affected  by  the  proposed  rule  in  the  case 
of  an  FMD  occurrence  would  be 
ruminant  and  swine  operations  whose 
herds  or  flocks  are  affected  bv  the 
disease,  as  well  as  other  businesses  that 
sell  or  deal  with  susceptible  animal 
products  and  byproducts  that  would 
have  to  be  destroyed  as  part  of  an 
eradication  program  Our  analysis 
focuses  on  livestock  producers,  while 
recognizing  that  similar  economic 
effects  could  be  expected  for  other  types 
of  establishments  eligible  for 
compensation. 

The  Small  Business  Administration 
(SBA)  has  established  guidelines  for 
determining  which  types  of  firms  are  to 
be  considered  small  under  the 
Regulatory  Flexibility  Act  An 
establishment  engaged  in  dairy  animal 
and  milk  production,  cattle  ranching 
and  farming,  hog  and  pig  farming,  sheep 
farming,  or  goat  farming  is  considered 
small  if  it  has  annual  sales  of  less  than 
S750,000.  In  1997.  at  least  92  percent 
(79,155  of  86.022)  of  dairy  farms.  99 
percent  (651.542  of  656.l'81)  of  cattle 
farms.  87  percent  (40.185  of  46,353)  of 
hog  and  pig  farms,  and  99  percent 
(29,790  of  29.938)  of  sheep  and  goat 
farms  were  considered  small. 

Cattle  feedlots  are  considered  small  if 
their  annual  sales  are  Si. 5  million  or 
less.  Over  97  percent  of  feedlots  (95.000 
of  97.091)  have  capacities  of  less  than 
1.000  head,  and  average  annual  sales  of 
about  420  head  Assuming  each  head 
sold  for  SI, 000.  these  less-than-1,000 
head  capacity  feedlots  would  generate, 
on  average.  $420,000  in  sales.  Clearly, 
most  feedlots  and  other  livestock 
operations  are  small  entities. 

Benefits  for  small  entities  will  be  the 
same  as  those  described  in  the  cost 
benefit  analysis,  which  are  that  small 
entities  essentially  will  have  greater 
confidence  that  they  will  receive  full 
fair  market  value  when  compensated  for 
destroyed  animals  and  materials  This 
reassurance  will  encourage  small 
entities  to  participate  fully  in  FMD's 
eradication.  In  the  end.  fewer  small 
entities  will  be  directly  affected  because 
the  higher  levels  of  cooperation  will 
reduce  the  delays  in  eradicating  FMD. 

Small  entities  that  own  livestock 
selected  for  vaccination  as  part  of  the 
eradication  process  will  also  be  more 
willing  to  cooperate,  with  the 
knowledge  that  they  will  be 
compensated  for  the  fair  market  value  of 
their  animals.  They  will  be  encouraged 
to  feed  and  care  for  the  official 
vaccinates  humanely,  confident  that 
these  expenses  will  be  compensated  as 
well. 
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Full  compensation  by  the  Department 
for  cleaning  and  disinfection  of  affected 
products  and  materials,  will  likewise 
enhance  small  entities'  willingness  to 
take  part  in  an  FMD  eradication 
campaign. 

Even  with  the  changes  in  the 
proposed  rule  are  implemented,  affected 
small  entities  will  still  bear 
uncompensated  costs,  from  lost  income 
because  of  downtime,  to  high  restocking 
prices  and  market  restrictions.  If  FMD 
does  occur,  small  entities  can  be 
expected  to  benefit  directly  and 
indirectly  from  the  of  elimination  of 
possible  sources  of  eradication  delay. 

In  sum.  the  vast  majority  of  livestock 
operations  are  small  entities.  While  the 
course  an  occurrence  of  FMD  would 
take  cannot  be  predicted,  it  is 
reasonable  to  expect  that  small  entities 
would  be  among  the  beneficiaries  of  the 
proposed  rule  directly  as  compensated 
parties  and  indirectly  through  rule 
changes  that  would  lessen  the  chances 
that  FMD's  eradication  will  be  delayed. 

This  proposed  rule  would  entail 
information  collection  requirements. 
These  requirements  are  described  in  this 
document  under  the  heading 
"Paperwork  Reduction  Act." 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials,  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Orde'  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform,  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  would  require  the 
submission  of  claims  for  compensation 
in  the  event  of  a  future  occurrence  of 
FMD.  In  accordance  with  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C,  3501  et  seq.].  the 
information  collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs.  0MB.  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  vour  comments 


refer  to  Docket  No.  01-069-1.  Please 
send  a  copv  of  vour  comments  to:  (1) 
Docket  No."  01-069-1.  Regulatory 
Analysis  and  Development,  PPD. 
APHIS.  Station  3C71,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
and  (2)  Clearance  Officer.  OCIO.  USDA. 
room  404-W.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
0MB  is  best  assured  of  having  its  full 
effect  if  0MB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

Providing  affected  herd  owners  and 
other  claimants  with  appropriate     , 
compensation  would  entail  the  use  of 
VS  Form  1-23,  also  known  as  an 
.\ppraisal  and  &  Indemnity  Claim  Form. 
Affected  herd  owners  and  other 
claimants  would  also  be  expected  to 
provide  any  supporting  documentation 
that  will  assist  the  Administrator,  or 
that  is  requested  by  the  Administrator, 
to  verify  the  quantity  and  value  of 
animals  or  materials  destroyed  and  the 
costs  of  their  disposition,  and  the  costs 
of  cleaning  and  disinfection.  We  are 
therefore  asking  OMB  to  approve,  for  3 
years,  our  use  of  this  information 
collection. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 

help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Note:  Our  estimate  below  shows  a  minimal 
burden  of  1  hour  total  because  we  believe  an 
FMD  outbreak  is  unlikely.  Therefore,  we 
currently  are  not  collecting  information  and 
do  not  plan  to  collect  information  unless  an 
outbreak  does  occur.  In  the  event  of  an  FMD 
outbreak,  we  will  revise  the  estimated 
number  of  respondents  and  estimated  burden 
accordingly  at  that  time  based  on  the  number 
of  expected  respondents. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  1.0  hour  per 
response. 

Respondents:  Owners  of  animals  and 
materials  destroyed,  other  claimants 
incurring  costs  under  this  part  for  which 
compensation  is  sought,  as  well  as 
program  support  personnel  including 
accredited  veterinarians,  State  animal 
health  employees,  and  local  authorities 
who  would  be  providing  assistance  in 
the  event  of  a  national  animal  disease 
emergency. 

Estimated  annual  number  of 
respondents:  1. 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  1. 

Estimated  total  annual  burden  on 
respondents:  1  hour. 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Appendix— Establishing  Fixed  Rates 

To  illustrate  how  we  would  establish 
rates  for  certain  animal  species  under  a 
fixed-rate  method,  as  discussed 
previously  in  our  proposed  changes  to 
§  53.3,  we  have  provided  an  example 
based  on  a  hypothetical  outbreak  of 
FMD  in  early  April  of  2001.  In  this 
example,  we  would  establish  fixed  rates 
for  cattle  (beef  and  dairy  animals), 
swine,  and  sheep.  This  group  of  animals 
would  represent  the  vast  majority  of 
animals  that  would  be  affected  by  FMD. 

Representative  "slide  factors"  for 
calculating  the  price-weight  adjustment 
for  different  animal  categories 
throughout  this  example  were  based  on 
information  provided  by  the  LMIC. 

The  valuation  of  breeding  animals, 
including  the  assignment  of  certain 
premiums,  is  based  on  our  best 
estimates  from  available  data  and  our 
observations  of  the  livestock  market.  We 
realize  that  particularly  in  the  case  of 
breeding  animals,  there  is  a  greater 
potential  for  variations  in  value  within 
the  same  category  or  classification  of 
animals  in  comparison  to  market 
animals.  However,  as  discussed 
previously,  owmers  would  have  the  right 
to  request  an  appraisal  of  their  animals 
if  they  believed  the  fixed-rate  method 
would  be  unsuitable  in  their  particular 
situation.  In  addition,  claimants  who 
disagree  with  the  valuation  of  their 
animals  under  the  fixed-rate  method 
would  have  the  opportunity  to  submit  a 
written  request  for  review  to  the 
Administrator,  explaining  why  the 
valuation  of  their  animals  should  be 
different  than  the  value  determined  by 
using  fixed  rates. 

In  terms  of  orgsinization,  we  first 
provide  a  summary  of  the  fixed  rates 
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that  would  be  paid  in  this  example 
based  on  a  hvpot.ietical  outbreak  of 
FMD  in  early  April  of  2001.  We  then 


provide  a  more  expanded  discussion  of 
how  these  rates  would  be  determined 
The  summary  of  rates  that  would  be 
paid  for  beef  and  dairy  cattle,  swine. 


and  sheep  are  as  follows.  Estimated 
weights  used  to  calculate  the  payment 
per  head  are  noted  m  parenthesis  where 
applicable. 


Market  animals: 
Beef  Cattle; 

Preweaned  calves  (500  lb)  

Non-teedlot,  but  weaned  (stocker)  animals  (650  lb) 

Feedlot  animals  (1.100  lb)  • 

Dairy  Cattle 

Commercial  dairy  cows  (female  dairy  cows  that  are\have  been  in  milk) 

Non-bred  heifer  replacements  and  sexually  immature  bulls  

Bred  heifer  replacements  •' 

Swine: 

Grower-finisher  pigs  (200  lb) 

Nursery  pigs  

Preweaned  piglets 

Sheep: 

Slaughter  lambs  and  wethers  raised  for  wool  production  (130  lb) 

Preweaned  lambs  (70  lb)  

Weaned  feeder  lambs  (85  lb)  

Breeding  animals: 
Beef  Cattle: 

Beef  cows  (commercial  herds)  (1,000  lb)  

Bred  replacement  heifers  (commercial  herds) 

Beef  bulls  (commercial  herds)  

Registered  animals,  animals  in  a  seedstock  herd,  and  donor  animals: 

Cows  and  bred  replacement  heifers 

Bulls • 

Dairy  Cattle: 

Dairy  bulls 

Registered  animals,  animals  in  a  seedstock  herd,  and  donor  animals: 

Cows  and  bred  replacement  heifers  

Dairy  bulls  

Swine: 

Sows  and  boars  (commercial  herds)  

Registered  animals,  animals  in  a  seedstock  herd,  and  donor  animals  .. 

Sheep: 

Commercial  ewes  (160  lb)  

Commercial  rams  (200  lb) 

Registered  animals,  animals  in  a  seedstock  flock,  and  donor  animals: 

Ewes 

Rams  


Payment 
per  head 


S496  25 
601  51 

814  11 

1,320  00 

924  00 

1  584  00 

98  04 
51  70 
32  72 

99  76 

57  48 
69  13 


740  10 

888  12 

1  850  25 

1 ,850  25 
2,220  30 

3  300  00 

3  300  00 
3  960  00 

196.08 
294  12 

122  78 
153  48 

245  56 
306  96 


A  more  expanded  discussion  of  how 
these  rates  were  determined  for  each  of 
the  animal  categories  follows: 

Market  Animals 
Beef  Cattle 

Preweaned  Calves 

Estimated  weight:  500  lb. 

Average  futures  price  (adjusted): 
99.25  per  cwt. 

Compensation  rate:  S496.25  per  head. 

We  determined  the  compensation  rate 
for  preweaned  calves  by  taking  the 
simple  average  of  the  most  recently 
available  daily  futures  prices  over  a 
3-month  period  immediately  prior  to  the 
date  of  the  disease  outbreak,  and 
multiplying  it  by  the  estimated  weight. 
For  preweaned  calves,  we  looked  to  the 
feeder  cattle  futures  contract  traded  on 
the  Chicago  Mercantile  Exchange,  using 
the  contract  month  that  corresponded  to 
the  month  of  planned  weaning.  We  used 


the  planned  weaning  month  instead  of 
the  month  of  the  FMD  outbreak  since 
the  estimated  weight  would  be  based  on 
the  average  weaning  weight  for  these 
animals. 

We  determined  that  the  estimated 
weight  for  preweaned  calves  was  500  lb. 
which  is  the  average  weaning  weight 
according  to  data  from  NAHMS.  Since 
the  estimated  weight  for  preweaned 
calves  was  less  than  the  specified 
weight  range  of  the  feeder  cattle  futures 
contract  (700-849  lb),  we  adjusted  the 
average  futures  price  upwards.  We 
calculated  the  price-weight  adjustment 
bv  taking  the  slide  factor  determined  by 
LMIC  (in  this  case  S4/cwt).  and 
multiplying  this  factor  by  the  difference 
between  the  futures  contract  weight  and 
the  estimated  weight  (775  lb  -  500  lb 
=  275  lb). 

Assuming  an  early  April  2001  disease 
outbreak  and  a  weaning  month  of 


October,  the  average  futures  price  was 
SSa  25  per  cwt.  It  is  important  to  note 
that  per  cwt  prices  are  generally  higher 
for  smaller  animals  than  for  larger 
animals.  We  then  adiusted  the  average 
futures  price  upwards  based  on  a  price- 
weight  ddiustment  of  Sll  per  rwt.  We 
calculated  the  Sll  per-cwt  adjustment 
bv  selecting  a  slide  factor  of  S4  per  cwt 
and  multiplying  it  bv  275  lb  .So  the 
average  futures  price  for  determining 
the  compensation  rate  for  preweaned 
calves  was  adjusted  upward  to  S99.25 
per  cwt  (S88.25  cwt  -  Sll  cwt).  We 
then  determined  the  compensation  rate 
of  S496,25  per  head  by  multiplving  the 
adjusted  average  futures  price  of  S99.25 
per  cwt  bv  the  estimated  weight  of  500 
lb  {S99,25xwt  ^  5,0  cwt  =  S496,25  per 
head). 
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Non-Feedlot,  but  Weaned  (Stacker) 
Animals 

Estimated  weight:  650  lb. 

Average  futures  price  (adjusted): 
$92.54  per  cwt. 

Compensation  rate:  $601.51  per  head. 

We  determined  the  compensation  rate 
for  stocker  animals  by  taking  the  simple 
average  of  the  most  recently  available 
daily  futures  prices  over  a  3-month 
period  immediately  prior  to  the  date  of 
the  outbreak  for  the  feeder  cattle 
contract  traded  on  the  Chicago 
Mercantile  Exchange,  and  by  then 
multiplying  the  simple  average  by  the 
estimated  weight  for  stocker  animals.  In 
taking  a  3-month  average,  we  used  the 
contract  month  that  corresponded  to  the 
month  of  the  FMD  outbreak.  Based  on 
an  early  April  2001  outbreak,  the 
average  futures  price  was  $87.54  per 
cwt. 

We  set  an  estimated  weight  of  650  lb 
for  stocker  animals  based  on  the 
following  set  of  assumptions.  The 
average  feedlot  placement  weight  of 
stocker  animals  was  700  lb  according  to 
NASS  statistics.  Since  calves  are 
weaned  at  500  lb,  this  meant  a  200  lb 
non-feedlot  gain  for  stocker  cattle.  We 
took  into  account  a  set  portion  of  this 
non- feedlot  weight  gain  by  adding  150 
lb  to  the  weaned  weight  of  500  lb  to 
arrive  at  the  estimated  total  weight  of 
650  lb  for  stocker  animals. 

Since  the  estimated  weight  for  stocker 
animals  was  less  than  the  specified 
weight  range  of  the  feeder  cattle  futures 
contract  (700-849  lb),  we  adjusted  the 
average  futures  price  upwards  by  $5.00 
per  cwt  by  taking  the  slide  factor 
determined  by  LMIC  (in  this  case  $4.00/ 
cwt)  and  multiplying  this  factor  by  the 
difference  between  the  futures  contract 
weight  and  the  estimated  weight  (775  lb 
-  650  lb  =  125  lb  or  1.25  cwt).  So  the 
adjusted  average  futures  price  equaled 
$92.54  per  cwt  ($87.54/cwt  +  $5.00/ 
cwt).  We  then  arrived  at  a  compensation 
weight  of  $601.51  per  head  by 
multiplying  the  adjusted  average  futures 
price  of  $92.54  per  cwt  by  the  estimated 
weight  of  650  lb  ($92.54/cwt  x  6.50  cwt 
=  $601.51  per  head). 

Feedlot  Animals 

Estimated  weight:  1.100  lb. 

Avemge  futures  price:  $74.01  per  cwt. 

Compensation  rate:  $814.11  per  head. 

We  determined  the  compensation  rate 
for  feedlot  animals  by  taking  the  simple 
average  of  the  most  recently  available 
daily  futures  prices  over  a  3-month 
period  inunediately  prior  to  the  disease 
outbreak  and  multiplying  it  by  the 
estimated  weight  for  feedlot  animals. 
We  looked  to  3ie  live  cattle  futiires 
contract  traded  on  the  Chicago 


Mercantile  Exchange,  using  the  contract 
month  that  corresponded  to  the  month 
of  the  FMD  outbreak. 

The  estimated  weight  for  feedlot  beef 
cattle  was  set  at  1,100  lb,  based  on  the 
following  assumptions.  The  average 
slaughter  weight  of  steers  and  heifers  in 
1999  and  2000  was  1,262  lb  according 
to  NASS  statistics.  With  an  average 
placement  weight  in  2000  of  700  lb,  we 
determined  that  the  average  weight  gain 
while  in  feedlot  was  562  lb.  We  took 
into  account  a  set  portion  of  this  feedlot 
weight  gain  by  adding  400  lb  to  the 
average  placement  weight  of  700  lb  to 
arrive  at  the  estimated  total  weight  of 
1,100  lb  for  feedlot  cattle.  There  is  no 
need  for  a  price-weight  adjustment  for 
feedlot  beef  cattle. 

Based  on  an  early  April  2001 
outbreak,  we  determined  the 
compensation  rate  for  feedlot  beef  cattle 
to  be  $814.11  per  head  based  on  an 
average  futures  price  of  $74.01  per  cwt 
and  an  estimated  weight  of  1.100  lb 
($74.01/cwt  X  11.0  cwt  =  $814.11  per 
head).  ' 

Dairy  Cattle 

Commercial  Dairy  Cows  (Female  Cows 
That  Are  In  Milk  or  Have  Been  in  Milk) 

Compensation  rate:  $1,320  per  head. 

In  its  publication  Agricultural  Prices, 
NASS  reports  quarterly  prices  received 
by  producers  for  cows  sold  for  milking 
piuposes  in  the  top  dairy  States  and  a 
national  price  average.  In  theory,  a 
female  dairy  cow  reaches  maximum 
value  when  she  first  starts  to  produce 
milk.  The  dairy  cow  price  reported  by 
NASS  covers  animals  already  in  milk 
production  and  thus  below  their 
maximum  value.  Cows  ready  to  be 
culled  (nearing  the  end  of  their  last 
lactation)  are  greatly  discounted  as  the 
value  of  culled  cows  is  much  lower  than 
that  of  cows  that  are  milked  another 
lactation.  We  believe  the  NASS  price 
reasonably  reflects  the  value  of  the 
milking  string.  Prices  are  reported  by 
NASS  for  the  months  of  January,  April, 
July,  and  October  and  are  available  at 
the  end  of  the  following  month. 
January's  price  would  be  used  if  the 
FMD  outbreak  occurred  in  the  months 
of  April,  May,  or  June;  April's  price 
would  be  used  if  the  outbreak  occurred 
in  the  months  of  July,  August,  or 
September;  July's  price  would  be  used 
if  the  outbreak  occurred  in  the  months 
of  October,  November,  and  December; 
and  October's  price  would  be  used  if  the 
outbreak  occurred  in  the  months  of 
January,  February,  or  March. 

Based  on  an  early  April  2001 
outbreak,  we  determined  the 
compensation  rate  for  commercial  dairy 
cows  was  $1,320  per  head.  This  rate 


came  from  the  most  recently  reported 
quarterly  price  per  head  for  commercial 
dairy  cows  from  NASS. 

Non-Bred  Heifer  Replacements  and 
Sexually  Immature  Bulls 

Compensation  rate:  $924  per  head. 

The  rate  for  non-bred  heifer 
replacements  and  sexually  immature 
biills  equals  70  percent  of  the  rate 
determined  for  commercial  dairy  cows. 
The  lower  percentage  rate  for  non-bred 
replacements  and  sexually  immature 
bulls  reflects  that  these  are  younger 
animals  with  lower  paid-in  costs.  For  an 
early  April  2001  outbreak,  we 
determined  the  compensation  rate  was 
$924  per  head  ($1,320  x  70  percent). 

Bred  Heifer  Replacements 

Compensation  rate:  $1,584  per  head. 

The  rate  for  bred  heifer  replacements 
equals  120  percent  of  the  rate 
determined  for  commercial  dairy  cows. 
We  provide  this  higher  value  over 
commercial  dairy  cows  to  reflect  that 
bred  heifers  are  at  the  start  of  their 
productive  life.  For  an  early  April  2001 
outbreak,  we  determined  that  the  rate 
bred  heifer  replacements  was  $1,584  per 
head  ($1,320  x  120  percent). 

Swine 

Grower-Finisher  Pigs 

Estimated  weight:  200  lb. 

Average  futures  price  (adjusted): 
$49.02  per  cwt. 

Compensation  rate.- $98.04  per  head. 

We  cadculated  the  compensation  rate 
for  grower-finisher  pigs  by  taking  the 
simple  average  of  the  most  recently 
available  daily  futures  prices  over  a  3- 
month  period  inamediately  prior  to  the 
disease  outbreak,  and  multiplying  it  by 
the  estimated  weight  for  grower-finisher 
pigs.  We  relied  on  the  lean  hogs  contract 
traded  on  the  Chicago  Mercantile 
Exchange,  using  the  contract  month  that 
corresponded  to  the  month  of  the  FMD 
outbreak. 

We  determined  that  the  estimated 
weight  of  grower-finisher  pigs  was  200 
lb  based  on  the  following  assumptions. 
We  assiuned  that  pigs  were  50  lb  when 
entering  the  grower-finisher  phase  and 
were  slaughtered  at  255  lb,  which  was 
the  average  slaughter  weight  for  1999 
and  2000  according  to  NASS  data 
(Livestock  Slaughter,  January  2001). 
This  represented  an  average  weight  gain 
of  205  lb.  We  took  into  account  a  set 
portion  of  this  weight  gain  by  adding 
150  lb  to  the  average  weight  of  50  lb  for 
pigs  entering  the  grower-finisher  phase 
to  arrive  at  the  estimated  total  weight  of 
200  lb  for  grower-finisher  pigs. 

It  was  necessary  to  adjust  the  average 
futiues  price  since  the  futures  contract 
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price  is  based  on  the  slaughter  (carcass) 
price  and  not  on  live  animals.  A  hog 
carcass  weighs  approximately  74 
percent  of  a  live  hog.  The  wreight 
difference  represents  dressing.  We 
arrived  at  an  adjusted  average  futures 
price  of  $49.02/cwt,  which  we  then 
multiplied  by  the  estimated  weight  of 
200  lb  to  get  a  compensation  rate  of 
$98.04  per  head  ($49.02/cwt  x  2.00  cwt). 

Nursery  Pigs 

Compensation  rate:  $51.70  per  head. 

We  determined  the  rate  for  nursery 
pigs  by  taking  the  simple  average  of  the 
most  recently  available  national  feeder 
pig  (40  lb)  prices  reported  by  AMS. 
These  prices  are  reported  on  a  weekly 
basis.  We  took  the  simple  average  over 
a  3-month  period  immediately  prior  to 
the  date  of  the  disease  outbreak.  The 
AMS  prices  for  these  animals  are 
reported  on  a  per-head  basis,  so  it  is  not 
necessary  to  determine  the 
compensation  weight.  The  average 
feeder  pig  price  over  this  3-month 
period  was  $51.70  per  head. 

Preweaned  Piglets 

Compensation  rate:  $32.72  per  head. 

We  determined  the  rate  for  preweaned 
piglets  by  taking  the  simple  average  of 
the  most  recently  available  national 
early  weaned  pig  (10  lb)  prices,  as 
reported  by  AMS.  These  prices  are 
reported  on  a  weekly  basis.  We  took  the 
simple  average  over  a  3-raonth  period 
immediately  prior  to  the  date  of  the 
disease  outbreak.  The  AMS  prices  for 
these  animals  are  also  reported  on  a  per- 
head  basis,  so  it  is  not  necessary  to 
determine  the  compensation  weight. 
The  average  national  early  weaned  pig 
price  over  this  3-month  period  was 
$32.72  per  head. 

Sheep 

Slaughter  Lambs  and  Wethers  Raised  for 
Wool  Production 

Estimated  weight:  130  lb. 

Price:  $76.74  per  cwt. 

Compensation  rate:  $99.76  per  head. 

We  determined  the  compensation  rate 
for  slaughter  lambs  by  multiplying  the 
calciilated  price  for  slaughter  lambs  by 
the  estimated  weight  for  this 
classification  of  animal. 

We  calculated  the  price  for  slaughter 
lambs  by  taking  the  simple  average  of 
the  most  recently  available  national 
lamb  carcass  prices,  as  reported  by 
AMS.  These  prices  are  reported  on  a 
weekly  basis.  We  normally  take  the 
simple  average  over  a  3-month  period 
immediately  prior  to  the  date  of  the 
disease  outbreak,  which  we  would  then 
multiply  by  a  dressing  percentage  of 
49.5  percent.  However,  this  is  a  new 


AMS  price  series,  and  there  was  less 
than  3  months  of  available  price  data. 
Based  on  NAHMS  data,  the  average 
slaughter  weight  of  lambs  is  145  lb  and 
the  average  feedlot  placement  weight  is 
85  lb.  Therefore,  we  determined  the 
average  weight  gain  of  lambs  during  the 
feedlot  or  finishing  phase  to  be  60  lb. 
We  took  into  account  a  set  portion  of 
this  weight  gain  by  adding  45  lb  to  the 
average  placement  weight  of  85  lb  to 
arrive  at  the  estimated  total  weight  of 
130  lb  for  slaughter  lambs.  We  then 
calculated  the  compensation  rate  to  be 
$99.76  per  head  by  multiplying  the 
average  AMS  lamb  carcass  price  by  the 
dressing  percentage  by  the 
compensation  weight  ($155.03/cwt  x 
49.5  percent  x  1.30  cv^rt  =  $99.76  per 
head).  The  compensation  rate 
determined  for  slaughter  lambs  would 
also  apply  to  wethers  raised  for  wool 
production. 

Preweaned  Lambs 

Estimated  weight:  70  lb. 

Adjusted  price:  $82.11  per  cwt. 

Compensation  rate:  $57.48  per  head. 

We  determined  the  compensation  rate 
for  preweaned  lambs  by  taking  the  price 
calculated  for  slaughter  lambs  ($76.74/ 
cwt)  and  adding  a  price-weight 
adjustment  of  7  percent  or  $5.37/cvsrt 
based  on  the  weight  differential  between 
slaughter  lambs  and  preweaned  lambs. 
We  dien  multiplied  the  adjusted  price  of 
$82. 11 /cwt  by  the  assigned  estimated 
weight  of  70  lb,  which  is  the  average 
weaning  weight  of  these  animals 
according  to  2001  NAHMS  data,  to  get 
a  compensation  rate  of  $57.48  per  head 
(($76.74/cvkrt  +  $5.37/cwt)  x  .70  cvk^t). 

Weaned  Feeder  Lambs 

Estimated  weight:  85  lb. 

Adjusted  price:  $81.34  per  cwt. 

Compensation  rate:  $69.13  per  head. 

We  used  85  lb  as  the  estimated  weight 
for  weaned  feeder  lambs,  which 
corresponds  to  the  average  weight  of 
lambs  entering  a  feedlot  or  finishing 
stage  prior  to  slaughter.  We  then 
calculated  the  compensation  rate  for 
weaned  feeder  lambs  by  taking  the  price 
calculated  for  slaughter  lambs  ($76.74/ 
cwt)  and  adding  a  price-weight 
adjustment  of  6  percent  or  $4. 60/ cwt 
based  on  the  weight  differential  between 
slaughter  lambs  and  weaned  feeder 
lambs.  This  price-weight  adjustment  is 
generally  positive,  except  during 
periods  of  high  feed  costs.  We  then 
multiplied  the  adjusted  average  price  of 
$81.34/cwt  by  the  assigned  estimated 
weight  of  85  lb  for  weaned  feeder  lambs 
to  get  a  compensation  rate  of  $69.13  per 
head  (($76.74/cvrt  +  $4.60/cwt)  x  .85 
cwt). 


Breeding  Animals 
Beef  Cattle 

Beef  Cows  (Commercial  Herds) 

Estimated  weight:  1 ,000  lb. 

Price:  $74.01  per  cwt  (same  price  per 
cwt  paid  for  feedlot  beef  cattle). 

Compensation  rate:  $740.10  per  head. 

The  average  weight  of  a  beef  cow  is 
1.016  lb  according  to  NAHMS  data 
(Bee/,  1997).  Therefore,  we  used  1,000 
lb  as  the  estimated  weight  for 
commercial  beef  cows.  A  comparison  of 
fed  beef  cattle  prices  and  prices  for  bred 
young  females  and  middle  age  cows 
[Drovers'  Journal)  found  that  bred  cow 
prices  were  83  percent  of  fed  beef  cattle 
prices.  Though  the  premium  for 
breeding  purposes  is  not  readily  known. 
we  note  that  by  providing  the  same 
compensation  rate  ($/cwt)  for 
commercial  breeding  beef  cows  as  is 
used  for  feedlot  beef  cattle  would 
provide  some  measure  of  the  value 
given  for  breeding  purposes.  Therefore, 
we  calculated  the  compensation  rate  for 
beef  cows  by  taking  the  applicable 
futures  price  ($/cwt)  calculated  for 
feedlot  beef  cattle  ($74.01/cwt).  and 
multiplying  that  average  price  by  the 
estimated  weight  of  1 .000  lb  for  beef 
cows.  For  an  early  April  2001  outbreak, 
we  determined  the  compensation  rate 
for  beef  cows  (commercial  herds)  was 
$740.10  per  head  ($74.01  x  10.0  cvrX  = 
$740.01  per  head). 

Bred  Replacement  Heifers  (Commercial 
Herds) 

Compensation  rate-  $888.12  per  head. 

To  reflect  that  bred  heifers  are  at  the 
start  of  their  productive  life,  these 
animals  were  valued  at  120  percent  of 
the  compensation  rate  for  beef  cows 
(commercial  herds).  For  an  early  April 
2001  outbreak,  we  determined  the  rate 
for  bred  replacement  heifers  to  be 
$888.12  per  head  ($740  10  per  head  x 
120  percent). 

Beef  Bulls  (Commercial  Herds) 

Compensation  rate:  $1,850.25  per 
head. 

The  rate  for  beef  bulls  (commercial 
herds)  equals  250  f)ercent  of  the  rate 
established  for  beef  cows  (commercial 
herds).  For  an  early  April  2001 
outbreak,  we  determined  that  the  rate 
for  beef  bulls  was  $1,850.25  per  head 
($740.10  X  250  percent). 

Registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals: 

Beef  Cows  and  Bred  Replacement 
Heifers 

Compensation  rate:  $1,850.25  per 
head. 

Beef  cows  and  bred  replacement 
heifers  that  are  breeding  animals  and  are 
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also  registered  animals,  part  of  a 
seedstock  herd,  or  donor  animals 
receive  250  percent  of  the  compensation 
rate  established  for  beef  cows 
(commercial  herds).  For  an  early  April 
2001  outbreak,  we  determined  the  rate 
was  $1,850.25  per  head  ($740.10  x  250 
percent). 

Beef  Bulls 

Compensation  rate:  $2,220.30  per 
head. 

Beef  bulls  that  are  breeding  animals 
and  are  also  registered  animals,  part  of 
a  seedstock  herd,  or  donor  animals 
receive  300  percent  of  the  compensation 
rate  established  for  beef  cows 
(commercial  herds).  For  an  early  April 
2001  outbreak,  we  determined  the  rate 
for  these  animals  was  $2,220.30  per 
head  ($740.10  x  300  percent). 

Dairy  Cattle 

Dairy  Bulls 

Compensation  rate:  $3,300  per  head. 

Using  the  same  bull-cow  relationship 
as  with  beef  jmimals,  the  rate  for 
breeding  dairy  bulls  equals  250  percent 
of  the  rate  determined  for  commercial 
dairy  cows.  For  an  early  April  2001 
outbreak,  we  determined  the  rate  was 
$3,300  per  head  ($1,320  250  percent). 

Registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals: 

Dairy  Cows  and  Bred  Replacement 
Heifers 

Compensation  rate:  $3,300  per  head. 

The  rate  for  dairy  cows  and  ored 
replacement  heifers  that  are  breeding 
animals  and  are  also  registered  animals, 
part  of  a  seedstock  herd,  or  donor 
animals  equals  250  percent  of  the  rate 
established  for  commercial  dairy  cows. 
For  an  early  April  2001  outbreak,  we 
determined  the  rate  for  cows  and  bred 
replacement  heifers  was  $3,300  per 
head  ($1,320  x  250  percent). 

Dairy  Bulls 

Compensation  rate:  $3,960  per  head. 

The  rate  for  dairy  bulls  that  are 
breeding  cmimals  and  are  also  registered 
animals,  part  of  a  seedstock  herd,  or 
donor  animals  equals  300  percent  of  the 
rate  established  for  commercial  dairy 
cows.  For  an  early  April  2001  outbreak, 
we  determined  the  compensation  rate 
for  bulls  was  $3,960  per  head  ($1,320  x 
300  percent). 

Swine 

Sows  and  Boars  (Commercial  Herds) 

Compensation  rate:  $196.08  per  head. 

The  rate  for  commercial  sows  and 
boars  equals  200  percent  of  the  rate 
established  for  grower-finisher  pigs.  For 
an  early  April  2001  outbreak,  we 


determined  the  rate  was  $196.08  per 
head  ($98.04  per  head  (grower-finisher 
rate)  x  200  percent). 

Registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals: 

Compensation  rate:  $294.12  per  head. 

The  rate  for  pigs  that  are  breeding 
animals  and  are  also  registered  animals, 
part  of  a  seedstock  herd,  or  donor 
animals  equals  300  percent  of  the  rate 
established  for  grower-finisher  pigs.  The 
value  of  seedstock  boars  would  be  the 
same  as  seedstock  sows.  For  an  early 
April  2001  outbreak,  we  determined  the 
rate  for  seedstock  sows  and  boars  to  be 
$294.12  per  head  ($98.04  per  head 
(grower-finisher  rate)  x  300  percent). 

Sheep 

Commercial  Ewes 

Estimated  weight:  160  lb. 

Price:  $76.74  per  cwt  (same  adjusted 
price  per  cwt  used  for  slaughter  lambs). 

Compensation  rate:  $122.78  per  head. 

In  determining  the  compensation  rate 
for  commercial  ewes,  we  would  use  the 
average  AMS  price  ($76.74/cwt) 
calculated  for  slaughter  lambs,  and 
multiply  this  average  price  by  the 
estimated  weight  for  commercial  ewes. 
The  slaughter  lamb  price  is  greater  than 
the  cull  ewe  slaughter  price.  By 
providing  the  higher  slaughter  lamb 
price  for  breeding  ewes  and  applying 
the  breeding  animal  weight,  we 
recognize  a  premium  that  these  breeding 
animals  might  receive.  We  also 
determined  the  estimated  weight  of 
commercial  ewes  to  be  1 60  lb. 
Therefore,  for  an  early  April  2001 
outbreak,  we  determined  the  rate  for 
commercial  ewes  was  $122.78  per  head 
($76.74/cwtxl60lb). 

Commercial  Rams 

Estimated  weight:  200  lb. 

Price:  $76.74  per  cwt. 

Compensation  rate:  $153.48  per  head. 

In  determining  the  compensation  rate 
for  commercial  rams,  we  would  use  the 
average  AMS  price  ($76.74/cwrt) 
calculated  for  slaughter  lambs,  and 
multiply  this  average  price  by  the 
estimated  weight  for  commercial  rams. 
The  slaughter  lamb  price  is  greater  than 
the  cull  ram  slaughter  price.  By 
providing  the  higher  lamb  slaughter 
price  for  breeding  rams  and  applying 
the  breeding  animal  weight,  we 
recognize  a  premium  that  these  breeding 
animals  might  receive.  We  also 
determined  the  estimated  weight  of 
commercial  rams  to  be  200  lb. 
Therefore,  for  an  early  April  2001 
outbreak,  we  determined  the  rate  for 
commercial  breeding  rams  was  $153.48 
per  head  ($76.74/cvrt  x  200  lb). 


Registered  animals,  animals  in  a 
seedstock  flock,  and  donor  animals: 

Compensation  rate  for  breeding  ewes: 
$245.56  per  head. 

Compensation  rate  for  breeding  rams: 
$306.96  per  head. 

The  rate  for  ewes  or  rams  that  are 
breeding  animals  and  are  also  registered 
animals,  part  of  a  seedstock  flock,  or' 
donor  animals  equals  200  percent  of  the 
rate  established  for  commercial  breeding 
ewes  and  rams.  For  an  early  April  2001 
outbreak,  we  determined  the  rate  for 
ewes  was  $245.56  per  head  ($122.78  per 
head  x  200  percent)  and  the  rate  for 
rams  was  $306.96  per  head  ($153.48  per 
head  x  200  percent). 

List  of  Subjects  in  9  CFR  Part  53 

Animal  diseases.  Indemnity 
payments,  Livestock,  Poultry  and 
poultry  products. 

Accordingly,  we  propose  to  revise  9 
CFR  part  53  to  read  as  follows: 

PART  5»-F00T-AND-M0UTH 
DISEASE,  PLEUROPNEUMONIA, 
RINDERPEST,  AND  CERTAIN  OTHER 
COMMUNICABLE  DISEASES  OF 
LIVESTOCK  OR  POULTRY 

Sec. 

53.1  Definitions. 

53.2  Disease  control  and  eradication; 
payments  authorized;  determination  of 
disease. 

53.3  Payments  for  animals  and  materials; 
other  compensation;  request  for  review. 

53.4  Destruction  of  animals. 

53.5  Disinfection  or  destruction  of 
materials. 

53.6  Cleaning  and  disinfection  of  animals. 

53.7  Presentation  of  claims. 

53.8  Claims  not  allowed. 

Authority:  21  U.S.C.  Ill,  114,  114a,  and 
134a-134h;  7  CFR  2.22,  2.80.  and  371.4. 

Cross  Reference:  For  nonapplicability 
of  part  53  with  respect  to  certain  claims 
for  indemnity,  see  §§  50.15  and  51.10  of 
this  chapter. 

§53.1    Definitions. 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  part 
161  of  this  chapter  to  perform  functions 
specified  in  parts  1,  2.  3,  and  11  of 
subchapter  A  of  this  chapter  and 
subchapters  B,  C,  and  D  of  this  chapter, 
and  to  perform  functions  required  by 
cooperative  State-Federal  disease 
control  and  eradication  programs. 

Administrator  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 
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Animals.  Livestock,  poultn'.  and  all 
other  members  of  the  animal  kinodom. 
including  birds  whether  domesticated 
or  wild,  but  not  including  man. 

Animals  affected  by  disease.  Animals 
determined  to  be  infected  with,  infested 
with,  or  exposed  to.  a  disease  covered 
by  this  part,  including  official 
vaccinates. 

APHIS  representative.  Any  individual 
emploved  by  or  acting  as  an  agent  on 
behalf  of  the  Animal  and  Plant  Health 
Inspection  Service  who  is  authorized  by 
the  Administrator  to  perform  the 
services  required  by  this  part. 

Bird.  Any  member  of  the  class  aves 
other  than  poultry. 

Breeding  animal.  Any  animal  being 
raised  for  the  purpose  of  producing 
market  animals  or  other  breeding 
animals  and,  in  the  case  of  a  female,  has 
donated  embryos  or  been  bred,  and  in 
the  case  of  a  male,  is  sexually  intact  and 
has  reached  the  age  of  sexual  maturity. 

Commercial  breeding  animal.  Any 
breeding  animal  other  than  a  registered 
animal,  an  animal  that  is  part  of  a 
seedstock  herd  or  flock,  or  a  donor 
animal. 

Department.  The  United  States 
Department  of  Agricultiu-e. 

Disease.  Any  communicable  disease 
of  livestock  or  poultry  for  which 
indemnity  is  not  provided  elsewhere  in 
this  subchapter,  and  contagious  or 
infectious  animal  diseases,  such  as  foot- 
and-mouth  disease,  rinderpest, 
contagious  pleuropneumonia,  exotic 
Newcastle  disease,  highly  pathogenic 
aviem  influenza,  and  infectious  salmon 
anemia  that,  in  the  opinion  of  the 
Secretary,  constitute  an  emergency  or  an 
extraordinary  emergency  and  threaten 
the  livestock  or  poultry  of  the  United 
States. 

Disease  outbreak.  The  initial 
occurrence  of  the  disease,  as  determined 
and  reported  by  the  United  States 
Department  of  Agriculture. 

Donor  animal.  Any  animal,  other  than 
a  registered  animal  or  an  animal  that  is 
part  of  a  seedstock  herd,  that  has 
donated  at  least  two  embryos,  in  the 
case  of  females,  or  at  least  100  units  of 
semen,  in  the  case  of  males,  for  sale  to 
another  prodicer  or  transfer  to  a 
separate  herd  or  flock. 

Endangered  or  threatened  species. 
Those  species  defined  as  endangered 
species  or  threatened  species  in  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]  and  regulations  promulgated 
thereunder  and  as  they  may  be 
subsequently  amended. 

Exotic  animal.  Any  animal  that  is 
native  to  a  foreign  country  or  of  foreign 
origin  or  character,  or  is  not  native  to 
the  United  States. 


Exotic  Newcastle  disease  lESDl  Any 
velogenic  Newcastle  disease.  Exotic 
Newcastle  disease  is  an  acute,  rapidly 
spreading,  and  usually  fatal  viral 
disease  of  birds  and  poultn,'. 

Federal  veterinarian.  A  veterinarian 
employed  and  authorized  by  the  Federal 
Government  to  perform  the  services 
required  by  this  part. 

Highly  pathogenic  avian  influenza. 

(1)  Any  influenza  virus  that  kills  at 
least  75  percent  of  eight  4-  to  6-week- 
old  susceptible  chickens  within  10  days 
following  intravenous  inoculation  with 
0.2  ml  of  a  1:10  dilution  of  a  bacteria- 
free,  infectious  allantoic  fluid: 

(2)  Any  H5  or  H7  virus  that  does  not 
meet  the  criteria  in  paragraph  (1)  of  this 
definition,  but  has  an  amino  acid 
sequence  at  the  hemagglutinin  cleavage 
site  that  is  compatible  with  highly 
pathogenic  avian  influenza  viruses;  or 

(3)  Any  influenza  virus  that  is  not  an 
H5  or  H7  subtype  and  that  kills  one  to 
five  chickens  in  the  test  described  in 
paragraph  (1)  of  this  definition  and 
grows  in  cell  culture  in  the  absence  of 
trypsin. 

ISA  Program  Veterinarian.  The  APHIS 
veterinarian  assigned  to  manage  the 
infectious  salmon  anemia  program  for 
APHIS  in  the  State  of  Maine  and  who 
reports  to  the  area  veterinarian  in 
charge. 

Livestock  Marketing  Information 
Center.  The  organization,  funded 
cooperatively  by  the  United  States 
Department  of  Agriculture,  State  land 
grant  universities,  and  livestock 
industry  associations,  that  develops, 
disseminates,  and  maintains  economic 
and  market  data  relating  to  the  livestock 
industry. 

Market  animal.  Any  animal  being 
raised  for  the  primary  purpose  of 
slaughter  for  meat,  or,  in  the  case  of 
dairy  animals,  the  production  of  milk. 
or.  in  the  case  of  certain  sheep,  the 
production  of  wool. 

Materials.  Bams  or  other  structures; 
straw,  hay,  and  other  feed  and  bedding 
for  animals;  agricultural  products  and 
byproducts:  conveyances;  equipment; 
clothing;  and  any  other  article. 

National  Veterinary  Services 
Laboratories.  The  organizational  unit 
within  the  Animal  and  Plant  Health 
Inspection  Service  delegated 
responsibility  for  providing  services  for 
the  diagnosis  of  domestic  and  foreign 
animal  diseases,  diagnostic  support  for 
disease  control  and  eradication 
programs,  import  and  export  testing  of 
animals,  training,  and  laboratory 
certification  for  selected  diseases. 

Official  vaccinate.  Any  animal  that 
has  been: 

(1)  Vaccinated  with  an  official  vaccine 
for  foot-and-mouth  disease  under  the 


supervision  of  a  State  or  Federal 
veterinarian; 

(2)  Identified  by  an  eartag  specifically 
approved  by  APHIS  for  identification  of 
animals  officially  vaccinated  for  foot- 
and-mouth  disease;  and 

(3)  Reported  to  the  Admmistrator  as 
an  official  vaccinate  for  foot-and-mouth 
disease  promptly  after  vaccination  by 
the  State  or  Federal  veterinarian 
supervising  the  vaccination. 

Person.  Any  individual,  corporation, 
companv.  association,  firm,  partnership, 
society,  joint  stock  company,  or  other 

legal  entity 

Poijyfn-  Chickens,  ducks,  geese, 
swans,  turkeys,  pigeons,  doves, 
pheasants,  grouse,  partridges,  quail, 
guinea  fowl,  and  pea  fowl. 

Rare  animal.  An  animal  that  is 
extremelv  uncommon  in  the  United 
States  and  that  is  neither  an  exotic 
animal  nor  a  member  of  an  endangered 
or  threatened  species 

Registered  animal.  An  animal  of  a 
particular  breed  for  which  individual 
records  of  ancestry*  are  maintained,  and 
for  which  individual  registration 
certificates  are  issued  ajid  recorded  by 
a  recognized  breed  association  whose 
purpose  is  the  improvement  of  the 
breed. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department 
authorized  to  act  for  the  Secretary 

Seedstock  herd  or  flock  In  the  case  of 
cattle  and  sheep,  a  herd  or  flock  in 
which,  during  the  previous  5  years,  at 
least  25  percent  of  the  animals  born  to 
the  herd  or  fiock  have,  for  breeding 
purposes,  been  sold  to  another  producer 
or  transferred  to  a  separate  herd  or  flock, 
or.  in  the  case  of  swine,  a  herd  in  which 
at  least  50  percent  of  the  gilts  produced 
have,  for  breeding  purposes,  been  sold 
to  another  producer  or  transferred  to  a 
separate  herd. 

State.  Each  of  the  States  of  the  United 
States,  the  District  of  Columbia.  Puerto 
Rico,  the  Northern  Mariana  Islands. 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  temtor>-  or 
possession  of  the  United  States 

State  representative  An  individual 
employed  by  a  State  or  a  political 
subdivision  to  perform  the  specified 
functions  agreed  to  by  the  Department 
and  the  State. 

State  veterinarian.  A  veterinarian 
employed  and  authorized  by  a  State  or 
its  political  subdivision  to  perform  the 
ser\'ices  required  by  this  part. 

§  53.2    Disease  control  and  eradication: 
payments  authorized;  determination  of 
disease. 

(a)  Disease  control  and  eradication. 
(1)  The  Administrator  may  cooperate 
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with  States,  political  subdivisions, 
fanners'  associations  and  similar 
organizations,  and  individuals  to 
control  and  eradicate  disease.  Upon 
agreement  of  the  States,  political 
subdivisions,  farmers'  associations  and 
similar  organizations,  or  individuals  to 
cooperate  with  the  Administrator  in  the 
control  and  eradication  of  disease,  the 
Administrator  may  pay,  subject  to  the 
availability  of  funding,  the  costs  of 
activities  listed  in  paragraphs  (a)(l){i} 
through  (a)(l)(iii)  of  this  section,  as 
provided  in  paragraphs  (a)(2),  (a)(3),  and 
(a)(4)  of  this  section: 

(i)  Purchase,  destruction,  and 
disposition  of  animals  affected  by 
disease: 

(ii)  Purchase,  destruction,  and 
disposition  of  materials  contaminated 
by  or  exposed  to  a  disease  agent  when 
the  cost  of  cleaning  and  disinfection 
would  exceed  the  value  of  the  materials 
or  cleaning  and  disinfection  would  be 
impracticable;  and 

(lii)  Cleaning  and  disinfection  of 
materials  that  are  contaminated  by  or 
exposed  to  a  disease  agent. 

(2)  The  Administrator  is  authorized  to 
pay  50  percent  of  the  costs  under 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
section;  except  that  for  infectious 
salmon  anemia  the  Administrator  may 
pay  up  to  60  percent  of  the  costs  under 
paragraphs  (a)(l)(i)  and  (a)(l](ii)  of  this 
section;  and  except  that  for  exotic 
Newcastle  disease  or  highly  pathogenic 
avian  influenza,  or  any  other  case  where 
the  animals  were  affected  by  a  disease 
prior  to  or  dtiring  interstate  movement 
and  are  not  eligible  to  receive  indemnity 
from  any  State,  the  Administrator  may 
pay  up  to  100  percent  of  the  costs  under 
paragraphs  (a)(l)(i}  and  (a)(l)(ii)  of  this 
section;  and  except  that  for  foot-and- 
mouth  disease,  the  Administrator  will 
pay  100  percent  of  the  costs  under 
paragraphs  (a)(l)(i)  and  (a](l)(ii)  of  this 
section:  Provided,  however,  That  when 
the  Secretary  determines  an 
extraordinary  emergency  exists,  the 
Administrator  will  pay  100  percent  of 
the  costs  (i.e..  the  fair  market  value) 
under  paragraphs  (a)(l)(i)  and  (a)(l)(ii) 
of  this  section,  subject  to  the  availability 
of  funding:  Provided,  further.  That  any 
compensation  paid  will  not  exceed  the 
difference  between  the  compensation 
received  from  a  State  or  other  source 
and  the  fair  market  value  of  the  animals 
or  materials. 

(3)  Costs  incurred  under  paragraph 
(a)(l)(iii)  of  this  section  will  be  shared 
by  the  Department  and  the  State  as 
agreed  to  by  the  Department  and  the 
State  in  which  the  work  is  done: 
Provided,  however,  That  in  the  case  of 
foot-and-mouth  disease,  the 
Administrator  will  pay  100  percent  of 


the  fair  and  reasonable  costs  incurred 
under  paragraph  (a)(l)(iii)  of  this 
section. 

(4)  A  cooperative  program  for  the 
purchase,  destruction,  and  disposition 
of  birds  will  be  limited  to  birds 
determined  by  the  Administrator  to 
constitute  a  threat  to  the  poultry 
industry  of  the  United  States. 

(b)  Determination  of  disease. 

(1)  The  determination  that  animals  are 
affected  by  disease  will  be  made  by 
either  a  Federal  veterinarian  or  a  State 
veterinarian  who  has  completed  the 
APHIS  course  on  foreign  animal  disease 
diagnosis.'  The  determination  that 
animals  are  affected  by  disease  will  be 
based  on  such  factors  as  clinical 
evidence  of  the  disease  (signs,  necropsy 
lesions,  and  history  of  the  occurrence  of 
the  disease),  diagnostic  tests  for  the 
disease  based  on  National  Veterinary 
Services  Laboratories-approved 
protocols,^  or  epidemiological  evidence 
(evaluation  of  clinical  evidence  and  the 
degree  of  risk  posed  by  the  potential 
spread  of  the  disease  based  on  the 
virulence  of  the  disease,  its  known 
means  of  transmission,  and  the 
particular  species  involved). 

(2)  The  determination  that  materials 
are  contaminated  by  or  exposed  to  a 
disease  agent  shall  be  made  by  an 
APHIS  representative  or  a  State 
representative,  based  on  the  guidance  of 
a  Federal  veterinarian  or  a  State 
veterinarian. 

§  53.3    Payments  for  animals  and 
materials;  other  compensation;  request  for 
review. 

(a)  Valuation  of  animals.  The  value  of 
animals  affected  by  disease  and  subject 
to  destruction  will  be  the  fair  market 
value  based  on  an  appraisal  of  the 
animals:  Provided,  that.  In  the  case  of 
foot-and-mouth  disease  only,  if  the 
Administrator  determines  that  appraisal 
of  animals  affected  by  disease  would  be 
impracticable,  or  would  otherwise 
compromise  efforts  to  effectively  control 
and  eradicate  the  disease,  the 
Administrator  may  determine  the  fair 
market  value  of  certain  animals  by  a 
fixed-rate  method,  as  provided  in 
paragraph  (a)(2)  of  this  section. 

(1)  Appraisal.  Appraisals  will  be 
conducted  jointly  by  an  APHIS 


'  The  locations  of  qualified  Federal  veterinarians 
and  State  veterinarians  may  be  obtained  by  writing 
to  Emergency  Programs,  Veterinary  Services. 
.Animal  and  Plant  Health  Inspection  Service,  USDA. 
4700  River  Road.  Unit  41.  Riverdale,  MD  20737- 
1231,  or  by  referring  to  the  local  telephone  book. 

'  A  copy  of  the  protocols  for  diagnostic  tests  of 
diseases  covered  by  this  part  may  be  obtained  by 
writing  to  Emergency  Programs,  Veterinary 
Services.  Animal  and  Plant  Health  Inspection 
Service.  USDA.  4700  River  Road  Unit  41,  Riverdale, 
MD  20737-1231, 


representative  and  a  State 
representative,  or,  if  the  State 
authorities  approve,  by  an  APHIS 
representative  alone.  Animals  may  be 
appraised  in  groups  provided  they  are 
the  same  species  and  type  and  provided 
that,  where  appraisal  is  by  the  head, 
each  animal  in  the  group  is  the  same 
value  per  head,  or  where  appraisal  is  by 
the  pound,  each  animal  in  the  group  is 
the  same  value  per  pound. 

(2)  Fixed-rate  method.  The 
Administrator  will  establish  rates  based 
on  the  value  per  head  for  cattle  (beef 
and  dairy  cattle),  swine,  and  sheep  as 
provided  in  paragraphs  (a)(2)(i)  through 
(a)(2)(iii)  of  diis  section.  Rates  may  be 
established  for  other  animals  for  which 
the  Administrator  finds,  sufficient 
information  publicly  available  to  make 
a  calculation  of  the  animal's  fair  market 
value  in  accordance  with  the  procedm-es 
provided  in  paragraph  (a)(2)  of  this 
section. 

(i)  Classification. 

(A)  Animals  within  each  species  will 
be  classified  as  market  animals  or 
breeding  animals. 

(B)  Market  animals  will  be  further 
classified  according  to  their  production 
phase,  including  whether  or  not  the 
animals  are  weaned  and  whether  or  not 
the  animals  are  on  finishing  rations  (i.e., 
at  a  feedlot  or  finishing  bam)  as  follows: 

[1]  Beef  cattle.  Preweaned  calves;  non- 
feedlot,  but  weaned  (stocker)  animals; 
and  feedlot  animals. 

(2)  Dairy  cattle.  Commercial  dairy 
cows  (female  dairy  cows  that  are/have 
been  in  milk),  non-bred  heifer 
replacements  and  sexually  immature 
bulls,  and  bred  heifer  replacements. 

(5)  Swine.  Grower-finisher  pigs, 
nursery  pigs,  and  preweaned  piglets. 

(4)  Sheep.  Preweaned  lambs,  weaned 
feeder  lambs,  slaughter  lambs,  and 
wethers  raised  for  wool  production. 

(C)  Breeding  animals  will  be  further 
classified  based  on  whether  they  are 
commercial  breeding  animals,  or  are 
registered  animals,  part  of  a  seedstock 
herd  or  flock,  or  donor  animals  as 
follows: 

(J)  Beef  cattle.  Beef  cows  (commercial 
herds);  bred  replacement  heifers 
(commercial  herds);  beef  bulls 
(commercial  herds);  and  registered 
animals,  animals  in  a  seedstock  herd, 
and  donor  animals. 

(2)  Dairy  cattle.  Dairy  bulls;  and 
registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals. 

(3)  Swine.  Sows  and  boars 
(commercial  herds);'  and  registered 
animals,  animals  in  a  seedstock  herd, 
and  donor  animals. 

(4)  Sheep.  Ewes  and  rams 
(commercial  flocks);  and  registered 
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animals,  animals  in  a  seedstock  flock, 
and  donor  animals. 

(ii)  Rates  for  market  animals. — (A) 
Beef  cattle.  The  rates  established  for 
different  classifications  of  beef  cattle 
will  be  based  on  prices  from  applicable 
futures  contracts  traded  on  the  Chicago 
Mercantile  Exchange.  The  rates  for 
preweaned  calves  and  stocker  animals 
will  be  based  on  the  feeder  cattle  futures 
contract.  The  rate  for  feedlot  animals 
will  be  based  on  the  live  cattle  futures 
contract.  The  rate  will  be  determined  by 
multiplying  the  applicable  futures  price 
($/cwt)  by  the  estimated  weight  set  by 
APHIS  for  that  classification  of  animal. 

(1)  The  applicable  futures  price  ($/ 
cwt)  will  be  the  simple  average  of  the 
most  recently  available  daily  fut\ires 
prices  over  a  3-month  period 
immediately  prior  to  the  date  of  the 
disease  outbreak  using  the  futures 
contract  month  that  corresponds  to  the 
month  of  the  disease  outbreak,  or  the 
next  succeeding  contract  month  if  there 
is  not  an  applicable  futures  contract  for 
the  month  that  corresponds  to  the 
month  of  the  disease  outbreak: 
Provided,  however,  In  the  case  of 
preweaned  beef  calves,  the  applicable 
futures  price  will  be  the  simple  average 
of  the  most  recently  available  daily 
futures  prices  for  that  animal  over  a  3- 
month  period  using  the  futures  contract 
month  that  corresponds  to  the  month 
the  claimant  has  historically  weaned 
their  calves,  or  the  next  succeeding 
contract  month  if  there  is  not  an 
applicable  futures  contract  for  the 
month  that  corresponds  to  the  month  of 
planned  weaning. 

(2)  The  estimated  weight  set  by 
APHIS  for  different  classifications  of 
beef  cattle  will  be  the  average  weight  of 
animals  in  that  production  phase  based 
on  the  most  recently  available 
information  from  the  Department's 
National  Agricultural  Statistics  Service 
(NASS)  and  National  Animal  Health 
Monitoring  System  (NAHMS). 

(3)  If  the  estimated  weight  for  a 
particular  classification  of  animal  does 
not  fall  within  the  weight  range  of  the 
animal  covered  by  the  futures  contract, 
an  upward  or  downward  adjustment  in 
the  average  futures  price  will  be  made 
to  reflect  this  difference  in  weight  and 
to  account  for  the  fact  that  the  price  per 
cwt  varies  with  the  total  weight  of  the 
animal.  The  adjustment  will  be 
calculated  by  multiplying  the  price- 
weight  adjustment  factor,  as  determined 
by  the  Livestock  Marketing  Information 
Center,  by  the  difference  between  the 
average  weight  of  the  animal  covered  by 
the  futures  contract  and  the  estimated 
weight  set  by  APHIS  for  that 
classification  of  animal. 


(B)  Dairy  cattle.  The  rate  established 
for  commercial  dairy  cows  will  be  based 
on  the  most  recent  quarterly  price  per 
head  reported  by  NASS.  The  rate  for 
non-bred  heifer  replacements  and 
sexually  immature  bulls  will  be  70 
percent  of  the  rate  determined  for 
commercial  dairy  cows.  The  rate  for 
bred  heifer  replacements  will  be  120 
percent  of  the  rate  determined  for 
commercial  dairy  cows. 

(C)  Swine.— {ij  Grower- finisher  pigs. 
The  rate  established  for  grower-finisher 
pigs  wUl  be  based  on  the  lean  hogs 
futures  contract  traded  on  the  Chicago 
Mercantile  Exchange.  The  rate  will  be 
determined  by  multiplying  the 
applicable  futures  price  ($/cwt)  by  the 
estimated  weight  set  by  APHIS  for 
grower-finisher  pigs. 

(i)  The  applicable  futures  price  ($/ 
cwt)  for  grower-finisher  pigs  will  be  the 
simple  average  of  the  most  recently 
available  daily  futures  prices  over  a  3- 
month  period  immediately  prior  to  the 
date  of  the  disease  outbreak  using  the 
futures  contract  month  that  corresponds 
to  the  month  of  the  disease  outbreak,  or 
the  next  succeeding  contract  month  if 
there  is  not  an  applicable  futures 
contract  for  the  month  that  corresponds 
to  the  month  of  the  disease  outbreak, 
multiplied  by  74  percent. 

[ii]  The  estimated  weight  set  by 
APHIS  for  grower-finisher  pigs  will  be 
the  average  weight  of  grower-finisher 
pigs  based  on  the  most  recently 
available  information  from  NASS  and 
NAHMS. 

[2]  Nursery  pigs.  The  rate  established 
for  nursery  pigs  will  be  based  on  the 
simple  average  of  the  most  recently 
available  national  feeder  pig  (40  lb) 
prices  reported  by  the  Department's 
Agricultiiral  Marketing  Service  (AMS) 
over  a  3-month  period  inunediately 
prior  to  the  date  of  the  disease  outbreak. 

(  3)  Preweaned  piglets.  The  rate 
established  for  preweaned  piglets  will 
be  based  on  the  simple  average  of  the 
most  recently  available  national  early 
weaned  pig  (10  lb)  prices  reported  by 
AMS  over  a  3-month  period 
immediately  prior  to  the  date  of  the 
disease  outbreak. 

(D)  Sheep.  The  rate  established  for 
preweaned  lambs,  weaned  feeder  lambs. 
slaughter  lambs,  and  wethers  raised  for 
wool  production  will  be  based  on  the 
national  lamb  carcass  price,  as  reported 
by  AMS.  The  rate  will  be  determined  by 
multiplying  the  average  AMS  price  ($/ 
cwi]  by  the  estimated  weight  set  by 
APHIS  for  that  classification  of  animal. 

(1)  The  average  AMS  price  ($/cwrt) 
will  be  the  simple  average  of  the  most 
recently  available  national  lamb  carcass 
prices  reported  by  AMS  over  a  3-month 
period  immediately  prior  to  the  date  of 


the  disease  outbreak,  multiplied  by  the 
AMS  reported  dressing  percentage,  or 
49.5  percent  if  the  dressing  percentage 
is  not  reported. 

(2)  The  estimated  weight  set  by 
APHIS  for  preweaned  lambs,  weaned 
feeder  lambs,  slaughter  lambs,  and 
wethers  raised  for  wool  production  will 
be  the  average  weight  of  animals  in  that 
production  phase  based  on  the  most 
recently  available  information  from 
NASS  and  NAHMS. 

(3)  For  preweaned  lambs  and  weaned 
feeder  lambs,  an  upward  or  downward 
percentage  adjustment  in  the  average 
AMS  price  will  be  made  to  reflect  the 
difference  in  weight  between  preweaned 
lambs  or  weaned  feeder  lambs  and 
slaughter  lambs,  The  price-weight 
percentage  adjustment  will  be  supplied 
by  the  Livestock  Marketing  Information 
Center. 

(iii)  Rates  for  breeding  animals. — (A) 
Generally.  The  rates  for  breeding 
animals  will  be  determined  based  on  the 
rates  of  other  market  or  breeding 
animals,  and  then  adjusted  to  include 
any  premium  that  reflects  the  animals' 
breeding  value.  Breeding  animals  that 
are  registered  animals,  animals  in  a 
seedstock  herd  or  flock,  or  animals  that 
have  donated  germ  plasm  that  has  been 
sold  to  other  producers  or  transferred  to 
separate  herds  or  flocks,  will  receive  a 
higher  premium  than  commercial 
breeding  animals. 

(B)  Beef  cattle.— (1)  Beef  cows 
(commercial  herds]  [i]  The  rate 
established  for  beef  cows  (commercial 
herds)  that  are  breeding  animals  will  be 
determined  by  multiplying  the 
applicable  futures  price  ($/cwt)  for 
feedlot  animals,  as  described  in 
paragraph  (a)(2)(ii)(A)(I)  of  this  section, 
by  the  estimated  weight  set  by  APHIS 
for  beef  cows. 

(ii)  The  estimated  weight  set  by 
APHIS  for  beef  cows  will  be  the  average 
weight  of  beef  cows  based  on  the  most 
recently  available  information  from 
NASS  and  NAHMS. 

(2)  Bred  replacement  heifers 
(commercial  herds).  The  rate  established 
for  bred  replacement  heifers 
(commercial  herds)  that  are  breeding 
animals  will  be  120  percent  of  the  rate 
established  for  beef  cows  (commercial 
herds). 

(3)  Beef  bulls  (commercial  herds).  The 
rate  established  for  beef  bulls 
(commercial  herds)  that  are  breeding 
animals  will  be  250  percent  of  the  rate 
established  for  beef  cows  (commercial 
herds). 

(4)  Registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals  —  (i) 
The  rate  established  for  beef  cows  and 
bred  replacement  heifers  that  are 
breeding  animals  and  are  registered 
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animals,  part  of  a  seedstock  herd,  or 
donor  animals,  will  be  250  percent  of 
the  rate  established  for  beef  cows 
(commercial  herds). 

[ii]  The  rate  established  for  beef  bulls 
that  are  breeding  animals  and  are 
registered  animals,  part  of  a  seedstock 
herd,  or  donor  animals,  will  be  300 
percent  of  the  rate  established  for  beef 
cows  (commercial  herds). 

(C)  Dairy  cattle.— (1)  Dairy  bulls.  The 
rate  established  for  dairy*  bulls  that  are 
breeding  animals  will  be  250  percent  of 
the  rate  established  for  commercial 
dairy  cows, 

(2)  Registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals. 

U)  The  rate  established  for  dairy  cows 
and  bred  replacement  heifers  that  are 
breeding  animals  and  are  registered 
animals,  part  of  a  seedstock  herd,  or 
donor  animals,  will  be  250  percent  of 
the  rate  established  for  commercial 
dairy  cows. 

{ii)  The  rate  established  for  dairy  bulls 
that  are  breeding  animals  and  are 
registered  animals,  part  of  a  seedstock 
herd,  or  donor  animals,  will  be  300 
percent  of  the  rate  established  for 
commercial  dairy  cows, 

(D)  Swine. — (1)  Sows  and  boars 
(commercial  herds).  The  rate  established 
for  commercial  sows  and  boars  that  are 
breeding  animals  will  be  200  percent  of 
the  rate  established  for  grower-finisher 
pigs. 

[2)  Registered  animals,  animals  in  a 
seedstock  herd,  and  donor  animals. 

(i)  The  rate  established  for  sows  that 
are  breeding  animals  and  are  registered 
animals,  part  of  a  seedstock  herd,  or 
donor  animals,  will  be  300  percent  of 
the  rate  established  for  grower- finisher 
pigs. 

( ii)  The  rate  established  for  boars  that 
are  breeding  animals  and  are  registered 
animals,  part  of  a  seedstock  herd,  or 
donor  animals,  will  be  300  percent  of 
the  rate  established  for  grower-finisher 
pigs. 

(E)  Sheep. — (1)  Ewes  and  rams 
(commercial  flocks). 

[i)  The  rate  established  for 
commercial  ewes  and  rams  that  are 
breeding  animals  will  be  determined  by 
multiplying  the  average  AMS  price  ($/ 
cwt)  for  slaughter  lambs,  as  described  in 
paragraph  (a)(2)(ii)(D)(l)  of  this  section, 
by  the  estimated  weight  set  by  APHIS 
for  commercial  ewes  and  rams. 

[if)  The  estimated  weight  set  by 
APHIS  for  commercial  ewes  and  rams 
will  be  the  average  weight  of  those 
animals  based  on  the  most  recently 
available  information  from  NASS  and 
NAHMS. 

(2)  Registered  animals,  animals  in  a 
seedstock  flock,  and  donor  animals. 


(/)  The  rate  established  for  ewes  that 
are  breeding  animals  and  are  registered 
animals,  part  of  a  seedstock  flock,  or 
donor  animals,  will  be  200  percent  of 
the  rate  established  for  commercial 
breeding  ewes. 

(//)  The  rate  established  for  rams  that 
are  breeding  animals  and  are  registered 
animals,  part  of  a  seedstock  flock,  or 
donor  animals,  will  be  200  percent  of 
the  rate  established  for  commercial 
breeding  rams. 

(iv)  Request  for  appraisal.  An  owner 
of  animals  subject  to  valuation  by  the 
fixed-rate  method  may  submit  a  written 
request  to  the  Administrator  asking  that 
the  animals  affected  by  disease  be 
valued  by  appraisal  instead  of  by  fix6d- 
rate  method.  The  owner  must  include  in 
the  request  the  reasons  why  valuation 
by  the  fixed-rate  method  would  be 
unsuitable.  In  determining  whether  to 
grant  the  request,  the  Administrator  will 
take  into  account  whether  allowing  the 
appraisal  would  compromise  efforts  to 
effectively  control  and  eradicate  the 
disease.  The  decision  by  the 
Administrator  regarding  the  owner's 
request  for  appraisal  is  final.  A  denial  of 
a  request  for  appraisal  under  this 
paragraph  does  not  affect  the  owner's 
right  to  request  a  review  of  the  valuation 
under  paragraph  (d)  of  this  section. 

(b)  Valuation  of  materials.  The  value 
of  materials  destroyed  because  of 
contamination  or  exposure  to  a  disease 
agent  will  be  the  material's  fair  market 
value  based  on  an  appraisal:  Provided, 
that,  In  the  case  of  foot-and-mouth 
disease  only,  if  an  appraisal  is  found  to 
be  impracticable,  or  would  otherwise 
compromise  efforts  to  effectively  control 
and  eradicate  the  disease,  the 
Administrator  may  authorize  the  value 
to  be  determined  by  other  means,  such 
as  through  records  or  other 
documentation  maintained  by  the 
claimant  indicating  the  value  of  the 
materials  destroyed.  The  appraisal  of 
materials  will  be  conducted  jointly  by 
an  APHIS  representative  and  a  State 
representative,  or,  if  the  State 
authorities  approve,  by  an  APHIS 
representative  alone. 

(c)  Other  compensation. — (1)  Costs  for 
cleaning  and  disinfection. 
Compensation  for  cleaning  and 
disinfection  will  be  based  on  receipts  or 
other  documentation  maintained  by  the 
claimant  verifying  expenditures  for 
cleaning  and  disinfection  activities 
authorized  by  this  part. 

(2)  [Reserved] 

(d)  Request  for  review.  A  claimant 
who  disagrees  with  the  valuation  in 
total  of  all  animals  or  all  materials  or  the 
amount  of  other  compensation,  as 
determined  in  this  section,  may  submit 

a  written  request  for  review  to  the 


Administrator.  The  claimant  must 
include  in  the  request  the  reasons, 
including  any  supporting 
documentation,  that  the  valuation  in 
total  of  all  animals  or  all  materials  or  the 
amount  of  other  compensation  should 
be  different  from  the  valuation  or 
amount  determined  by  appraisal,  fixed- 
rate  method,  or  other  means  provided 
for  in  this  section.  The  decision  by  the 
Administrator  regarding  the  valuation  of 
animals  or  materials  or  the  amount  of 
other  compensation  is  final. 

§  53.4    Destruction  of  animals. 

(a)  With  the  exception  of  official 
vaccinates,  animals  affected  by  disease 
must  be  destroyed  promptly  after 
valuation  and  disposed  of  by  burial, 
burning,  or  other  manner  approved  by 
the  Administrator  as  not  contributing  to 
the  spread  of  the  disease. 

(b)  The  destruction  of  animals  and  the 
biu-ial,  burning,  or  other  disposal  of 
carcasses  of  animals  under  this  part 
must  be  under  the  supervision  of  an 
APHIS  representative  or  a  State 
representative  who  will  prepare  and 
transmit  to  the  Administrator  a  report 
identifying  the  animals  destroyed  and 
the  manner  of  their  disposition. 

(c)  Official  vaccinates  will  be 
destroyed  or  otherwise  handled  in  a 
manner  as  directed  by  the  Administrator 
to  prevent  the  dissemination  of  the 
disease.  Official  vaccinates  not  subject 
to  destruction  may  include,  at  the 
discretion  of  the  Administrator,  exotic 
animals,  rare  animals,  or  animals 
belonging  to  an  endangered  or 
threatened  species.  If  official  vaccinates 
are  allowed  to  move  to  a  slaughtering  or 
rendering  facility  in  lieu  of  destruction 
or  disposition  by  other  means,  then  any 
proceeds  gained  fi"om  the  sale  of  the 
animals  to  the  slaughtering  or  rendering 
facility  will  be  subtracted  from  any 
indemnity  payment  from  APHIS  for 
which  the  producer  is  eligible  under 

§  53.2(a)(2)  of  this  part. 

(d)  in  the  case  of  animals  depopulated 
due  to  infectious  salmon  anemia, 
salvageable  fish  may  be  sold  for 
rendering,  processing,  or  any  other 
purpose  approved  by  the  Administrator. 
If  fish  retail  salvage  value,  the  proceeds 
gained  from  the  sale  of  the  fish  will  be 
subtracted  from  any  indemnity  payment 
from  APHIS  for  wl^ch  the  producer  is 
eligible  under  §  53.2(a)(2). 

§  53.5    Disinfection  or  destruction  of 
materiais. 

All  materials  that  have  been 
contaminated  by  or  exposed  to  a  disease 
agent  must  be  cleaned  and  disinfected 
under  the  supervision  of  an  APHIS 
representative  or  a  State  representative: 
Provided,  however,  That  in  cases  in 
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which  the  cost  of  cleaning  and 
disinfecting  materials  would  exceed  the 
materials"  value  or  cleaning  and 
disinfecting  the  materials  would  be 
impracticable,  the  materials  shall  be 
destroyed  under  the  super\'ision  of  an 
APHIS  representative  or  a  State 
representative,  upon  determination  of 
their  value  as  provided  in  §  53.3.  The 
APHIS  representative  or  State 
representative  will  prepare  and  transmit 
to  the  Administrator  a  report  identif\'ing 
all  materials  destroyed  and  the  manner 
of  their  disposition. 

§53.6    Cleaning  and  disinfection  of 
animals. 

Animals  of  species  not  susceptible  to 
the  disease  for  which  a  quarantine  has 
been  estabhshed.  but  which  have  been 
exposed  to  the  disease,  must  be  cleaned 
and  disinfected,  as  directed  by,  and 
under  the  supervision  of,  an  APHIS 
representative  or  a  State  representative. 

§53.7    Presentation  of  claims. 

(a)  Claims  for  compensation  under 
this  part  must  each  be  presented  by  the 
claimant  to  an  APHIS  representative  on 
forms  approved  by  APHIS.  Claims  for 
animals  or  materials  destroyed  must  be 
presented  by  the  owner  or  the  owner's 
designated  representative.  The  claimant 
shall  provide  any  available  supporting 
documents  that  will  assist  the 
Administrator,  or  that  are  requested  by 
the  Administrator,  in  verifying  the 
quantity  and  value  of  animals  or 
materials  destroyed  and  the  costs  of 
their  disposition,  the  costs  of  cleaning 
and  disinfection,  and  any  other  costs 
incurred  under  this  part  for  which 
compensation  is  sought.  Examples  of 
supporting  documentation  include,  but 
are  not  limited  to  production  records, 
purchase  and  sales  records,  breeding 
records,  registration  papers,  and 
receipts. 

(b)  When  animals  or  materials  have 
been  destroyed  pursuant  to  this  part,  the 
owner  of  the  animals  or  materials  must 
certify  on  the  claim  whether  or  not  the 
applicable  animals  or  materials  are 
subject  to  any  mortgage.  If  there  is  a 
mortgage,  the  owner  and  each  person 
holding  a  mortgage  on  the  animals  or 
materials  must  sign  forms  approved  by 
APHIS  indicating  they  consent  to  the 
payment  of  any  indemnity  to  the  person 
specified  on  the  forms. 


§53.8    Claims  not  allowed. 

(a)  The  Department  will  not  allow 
claims  arising  under  this  part  if  the 
pavee  has  not  complied  with  all  Federal 
quarantine  requirements  or  State 
quarantine  requirements  consistent  with 
Federal  law  or  regulations  in  effect  for 
the  control  and  eradication  of  the 
disease. 

(b)  Costs  for  the  care  and  feeding  of 
animals  held  for  destruction  will  not  be 
paid  by  the  Department,  unless  the 
pavment  of  such  cost  is  specifically 
authorized  or  approved  by  the 
Administrator. 

(c)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
animals  or  materials  unless  the  animals 
or  materials  have  been  valued  as 
prescribed  in  this  part. 

(d)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
animals  or  materials  that  have  been 
moved  or  handled  by  the  owner,  or  by 
the  owner's  representative  acting  on 
behalf  of  the  owner,  in  violation  of  any 
Federal  law  or  regulation,  or  any  State 
law  or  regulation  consistent  with  a 
Federal  law  or  regulation,  administered 
to  prevent  the  introduction  or 
dissemination  of  any  contagious  or 
infectious  animal  disease  or  any 
communicable  livestock  or  poultr>- 
disease  for  which  the  animal  or  material 
was  destroyed. 

(e)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
fish  due  to  infectious  salmon  anemia 
(ISA)  unless  the  claimants  have  agreed 
in  writing  to  participate  fully  in  the 
cooperative  ISA  control  program 
administered  by  APHIS  and  the  State  of 
Maine. 

Participants  in  the  ISA  control 
program  must: 

(1)  Establish  and  maintain  a 
veterinar\'  client-patient  relationship 
with  an  APHIS  accredited  veterinarian 
and  inform  the  ISA  Program 
Veterinarian  in  writing  of  the  name  of 
their  accredited  veterinarian  at  the  time 
the  participant  enrolls  in  the  ISA 
program  and  within  15  days  of  any 
change  in  accredited  veterinarians. 

(2)  Cooperate  with  and  assist  in 
periodic  on-site  disease  surveillance, 
testing,  and  reporting  activities  for  IS.^. 
which  will  be  conducted  by  their  APHIS 
accredited  veterinarian  or  a  State  or 
Federal  official  as  directed  by  the  ISA 
Program  Veterinarian. 


(3)  Develop  and  implement 
biosecurity  protocols  for  use  at  all 
participant-leased  finfish  sites  and 
participant-operated  vessels  engaged  in 
aquaculture  operations  throughout 
Maine.  A  copy  of  these  protocols  shall 
be  submitted  to  the  ISA  Program 
Veterinarian  at  the  time  the  participant 
enrolls  in  the  ISA  program  and  within 
15  days  of  any  change  in  the  protocols. 

(4)  Develop,  with  the  involvement  of 
the  participant's  accredited  veterinarian 
and  the  fish  site  health  manager,  a  site- 
specific  ISA  action  plan  for  the  control 
and  management  of  ISA.  A  copy  of  the 
action  plan  shall  be  submitted  to  .APHIS 
for  review  at  the  time  the  participant 
eru-oUs  in  the  ISA  program  and  within 
15  davs  of  any  change  in  the  action 
plan. 

(5)  Participate  in  the  State  of  Maine's 
integrated  pest  management  (1PM) 
program  for  the  control  of  sea  lice  on 
salmonids,  A  copy  of  the  management 
plan  developed  by  the  participant  for 
the  State  IPM  program  shall  be 
submitted  to  APHIS  for  review  at  the 
time  the  participant  enrolls  in  the  ISA 
program  and  within  15  days  of  any 
change  in  the  management  plan, 

(6)  Submit  to  the  IS.A  Program 
Veterinarian  at  the  time  the  participant 
enrolls  in  the  ISA  program  a  complete 
and  current  fish  inventor\-  information 
for  each  participant-leased  finfish  site 
with  site  and  cage  identifiers.  Fish 
inventor,'  information  must  include  the 
numbers,  age.  date  of  saltwater  transfer, 
vaccination  status,  and  previous 
therapeutant  histor\-  for  all  fish  in  each 
participant-leased  finfish  site. 

(7)  Maintain,  and  make  available  to 
the  ISA  Program  Veterinarian  upon 
request,  mortality  data  for  each 
participant-leased  finfish  site  and  pen  in 
production. 

(8)  Cooperate  with  and  assist  .APHIS 
in  the  completion  of  biosecurity  audits 
at  all  participant-leased  finfish  sites  and 
participant-operated  vessels  involved  in 
salmonid  aquaculture. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0192) 

Done  in  Washington,  DC,  this  26lh  day  of 
April  2002. 
Bill  Hawks, 

( 'nder  Secretary  for  Marketing  and  Regulaton 
Programs 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Numtwr  010209034-2084-04] 

Qualifying  Urt)an  Areas  for  Census 
2000 

agency:  Bureau  of  the  Census, 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  This  Notice  provides  the  list 
of  urbanized  areas'  that  qualified  based 
on  the  results  of  the  2000  Census  of 
Population  and  Housing  for  the  United 
States.  Puerto  Rico,  and  the  Island 
Areas. ^  The  Bureau  of  the  Census 
(Census  Bureau)  determined  these 
urbanized  areas  using  the  urban  area 
criteria  published  in  the  Federal 
Register  on  March  15,  2002  (67  FR 
11663). 3  In  addition,  this  Notice  alerts 
data  users  to  the  future  availability  of 
lists  of  (1)  urban  clusters  and  (2)  major 
airports  evaluated  for  inclusion  in 
qualifying  urbanized  areas  and  urban 
clusters.'' 

EFFECTIVE  DATE:  This  Notice  is  effective 
immediately 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marx,  Chief,  Geography  Division, 
U.S.  Census  Bureau,  4700  Silver  Hill 
Road-Stop  7400.  Washington.  DC 
20233-7400;  telephone (301) 457-2131; 
e-mail  at:  ua@geo.census.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  identifies  and  tabulates 
data  for  the  urban  and  rural  populations 
and  their  associated  areas  solely  for  the 
presentation  and  comparison  of  census 
statistical  data.  The  Census  Bureau  does 
not  take  into  account  or  attempt  to 
anticipate  any  nonstatistical  uses  that 
may  be  made  of  these  areas  or  their 
associated  data,  nor  does  it  attempt  to 
meet  the  requirements  of  such 
nonstatistical  program  uses. 
Nonetheless,  the  Census  Bureau 
recognizes  that  some  federal  and  state 
agencies  are  required  by  law  to  use 
Census  Bureau-defined  urban  and  rural 


'  .\n  urbanized  area  consists  of  densely  settled 
territory  that  contains  50,000  or  more  people. 

^The  Island  Areas  are  American  Samoa.  Guam, 
the  Northern  Mariana  Islands,  and  the  Virgin 
Islands  of  the  United  States. 

'  An  urbanized  area  delineated  as  a  result  of  a 
special  census  conducted  by  the  Census  Bureau 
during  this  decade  (an  intercensal  urbanized  area), 
at  the  request  and  expense  of  local  governments, 
will  be  qualified  using  these  criteria  and  the 
population  counts  reported  in  that  special  census. 

*  An  urban  cluster  consists  of  densely  settled 
territory  that  contains  at  least  2.300  people,  but 
fewer  than  50.000  people.  Major  airports  adjoinmg 
qualifying  urbanized  areas  and  urban  clusters  are 
those  airports  that,  according  to  2000  Federal 
Aviation  Administration  statistics,  had  an  annual 
enplanement  of  at  least  10,000  people,  and  thus 
qualified  as  a  primary  airport  in  that  year. 


classifications  for  allocating  program 
funds,  setting  program  standards,  and 
implementing  aspects  of  their  programs. 
The  agencies  that  make  such 
nonstatistical  uses  of  the  areas  and  data 
should  be  aware  that  the  changes  to  the 
urban  and  rural  criteria  for  Census  2000 
might  affect  the  implementation  of  their 
programs. 

If  a  federal,  state,  local,  or  tribal 
agency  voluntarily  uses  these  urban  and 
rural  criteria  in  a  nonstatistical  program, 
it  is  that  agency's  responsibility  to 
ensure  that  the  criteria  are  appropriate 
for  such  use.  In  considering  the 
appropriateness  of  such  nonstatistical 
program  uses,  the  Census  Bureau  urges 
each  agency  to  consider  permitting 
appropriate  modifications  of  the  results 
of  implementing  the  urban  and  rural 
criteria  specifically  for  the  purposes  of 
its  program.  When  a  prograun  permits 
such  modifications,  the  Census  Bureau 
urges  each  agency  to  use  descriptive 
terminology  that  clearly  identifies  the 
different  criteria  being  applied  so  as  to 
avoid  confusion  with  the  Census 
Bureau's  official  urban  and  rural 
classifications. 

The  Census  Bureau  examined  the  use 
of  nonresidential  land-use  data  (other 
than  major  airports)  to  better  define 
urban  areas,  but  it  could  not  find  a 
consistent  national  database  that 
identifies  such  areas.  This  was 
documented  in  the  final  criteria 
published  in  the  Federal  Register  on 
March  15,  2002  (67  FR  11663).  As  a 
result,  many  nonresidential  areas  that 
would  be  perceived  as  clearly  part  of  the 
urban  framework  (for  example, 
industrial,  commercial,  and  other  types 
of  developed  areas  with  employment) 
do  not  qualify  for  inclusion  in  a  Census 
2000  urban  area.  The  Census  Bureau  is 
continuing  research  to  determine  if 
there  are  objective  and  consistent  ways 
to  address  issues  involving  inclusion  of 
nonresidential  urban  land  uses  in  urban 
areas  in  future  censuses.  For  this  reason, 
the  Census  Bureau  stresses  the  need  for 
users  of  this  urban  area  information  for 
purposes  other  than  statistical 
comparison  of  Census  Bureau  data  to 
examine  the  applicability  of  the  areas 
defined  and  allow  for  modifications  for 
nonstatistical  purposes. 

Executive  Order  12866 

This  Notice  is  not  significant  for 
purposes  of  Executive  Order  12866, 

Regulatory  Flexibility  Act 

Because  a  Notice  and  opportunity  for 
public  comment  are  not  required  by  5 
U.S.C.  553,  or  any  other  law,  for  lists  of 
urbanized  areas,  this  Notice  is  not 
subject  to  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act.  Thus,  a 


Regulatory  Flexibility  Analysis  is  not 
required  and  none  has  been  prepared  (5 
U.S.C.  603[a]). 

Paperwork  Reduction  Act 

This  Notice  does  not  represent  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  Title  44,  U.S.C,  Chapter 
35. 

Urbanized  Areas,  Urban  Clusters,  and 
Major  Airports 

This  section  of  the  Notice  provides 
lists  of  the  Census  2000  urbanized  areas. 
It  also  refers  to  the  location  of  listings 
of  urban  clusters  and  major  airports. 

As  a  result  of  Census  2000,  there  are 
453  urbanized  areas  in  the- United 
States,  11  urbanized  areas  in  Puerto 
Rico,  one  urbanized  area  in  Guam,  and 
one  urbanized  area  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  for  a  total  of  466  urbanized 
areas.  This  represents  a  net  increase  of 
61  urbanized  areas  from  the  405 
urbanized  areas  defined  based  on  1990 
census  results — 396  in  the  United  States 
and  9  in  Puerto  Rico.  The  increase 
consists  of  76  entirely  new  urbanized 
areas,  plus  an  additional  15  urbanized 
areas  created  from  splitting  existing 
areas,  minus  29  areas  lost  through 
combination  and  one  1990  urbanized 
area  failing  to  qualify. 

As  noted,  the  Census  Bureau  defined 
the  Census  2000  urbanized  areas  using 
the  criteria  published  in  the  Federal 
Register  on  March  15,  2002  (67  FR 
11663),  but  in  four  cases — Hagatna  GU; 
St.  Charles,  MD;  Saipan,  MP;  and  The 
Woodlands,  TX — it  departed  from  the 
criteria  when  it  created  a  title  for  an 
urbanized  area.  For  St.  Charles  and  The 
Woodlands,  an  incorporated  place  with 
a  population  of  at  least  2,500  did  exist 
within  the  urbanized  area,  but  a  well- 
known,  locally  identifiable  census 
designated  place  with  more  than  ten 
times  the  population  of  the  incorporated 
place  also  existed  within  the  urbanized 
area.  In  order  to  make  the  areas  more 
identifiable,  the  Census  Bureau  decided 
to  use  the  name  of  the  larger  census 
designated  place  in  the  title. 

The  urbanized  areas  defined  for  the 
first  time  in  the  Island  Areas — Hagatna, 
GU,  and  Saipan,  MP — were  named  for 
the  designated  capitals  of  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  respectively,  to  identify  more 
clearly  the  most  important  centers 
within  each  urbanized  area. 

A.  Significant  Urbanized  Area  Changes 

There  have  been  significant  changes 
in  the  Census  2000  universe  of 
urbanized  areas  from  those  defined, 
based  on  the  1990  census  and  criteria. 
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These  changes  include  new  areas,  areas 
formed  bv  splits  or  mergers,  name 
changes,  and  areas  with  significant 
boundary  changes. 

1 .  There  are  76  urbanized  areas  newly 
qualified  for  Census  2000;  these  were 
not  part  of  anv  1990  census  urbanized 
area  (UA): 

Ames.  lA 

Atascadero — El  Paso  de  Robles  (Paso 

Robles).  CA 
Avondale.  AZ 
Bend,  OR 
Blacksburg.  VA 
Bowling  Green,  KY 
Carson  City.  NV 
Cleveland, 'TN 
Coeur  d'Alene,  ID 
Columbus,  IN 
Corvallis,  OR 
Dalton,  GA 
Danville,  IL  5 
DeKalb,  IL 
El  Centro,  CA 
Fairbanks,  AK 
Fajardo,  PR 
Farmington,  NM 
Flagstaff,  AZfi 

Florida — Barceloneta — Bajadero,  PR 
Fond  du  Lac,  WI 
Gainesville,  GA 
Guayama,  PR 
Hagatna,  GU 
Harrisonburg,  VA 
Hazleton,  PA 
Hightstown,  NJ 
Hinesville,  GA 
Hot  Springs,  AR 
Jefferson  City,  MO 
Jonesboro,  AR 
Juana  Diaz,  PR 
Kingston,  NY 
Lady  Lake.  FL 
Lafayette — Louisville,  CO 
Lake  Jackson — Angleton,  TX 
Lebanon,  PA 
Leesburg — Eustis,  FL 
Lewiston,  ID— WA 
McKinney,  TX 
Madera,  CA 

Mandeville — Covington,  LA 
Manteca,  CA 
Michigan  City,  IN-MI 
Middletown.NY 
Monroe,  MI 
Morgantown,  WV 
Morristown,  TN 
Mount  Vernon,  WA 
Murfreesboro,  TN 
Nampa,  ID 
Petaluma,  CA 


-  Danville.  IL  qualified  as  an  urbanized  area  as  a 
result  of  the  1980  census  but  failed  to  qualih-  as  an 
urbanized  area  for  the  1990  census,  and  therefore 
is  treated  as  a  new  urbanized  area. 

•*  Flagstaff.  AZ  did  not  qualify  as  an  urbanized 
area  as  a  result  of  the  1990  census  but  was  qualified 
as  an  urbanized  area  in  1996  based  on  the  results 
of  a  special  census  taken  in  1995. 


Porter\'ille,  CA 

Prescott.  AZ 

Radcliff— Elizabethtown.  KY 

St.  Augustine.  FL 

St.  Charles.  MD 

St.  George,  UT 

Saipan,  MP 

Salisbury  MD— DE 

Sandusky.  OH 

San  German — Cabo  Rojo — Sabana 

Grande,  PR 
Saratoga  Springs.  NY 
South  Lyon— Howell— Brighton.  MI 
Temecula — Murrieta.  CA 
The  Woodlands.  TX 
Tracy.  CA 
Turlock.  CA 

Uniontown — Connellsville,  PA 
Valdosta,  GA 
Wenatchee,  WA 
Westminster,  MD 
Wildwood— North  Wildwood — Cape 

May.  NI 
Winchester.  VA 
Yauco,  PR 
Zephyrhills,  FL 

2.  There  are  17  urbanized  areas 
formed  by  merging  46  of  the  1990 
census  urbanized  areas: 
Baltimore,  MD  (Annapolis,  MD  and 

Baltimore,  MD) 
Boston,  MA-NH— RI  (Boston.  MA; 

Brockton.  MA;  Lawrence — Haverhill. 

MA-NH;  Lowell,  MA-NH;  and 

Taunton,  MA) 
Bridgeport — Stamford.  CT-NY 

(Bridgeport- Milford,  CT;  Norwalk, 

CT;  and  Stamford.  CT-NY) 
Chicago,  IL-IN  (Aurora,  IL;  Chicago,  IL- 

Northwestern  Indiana;  Crystal  Lake. 

IL;  Elgin,  IL;  and  Joliet,  IL) 
Cincinnati  OH-KY-IN  (Cincinnati.  OH- 

KY  and  Hamilton.  OH) 
Denton — Lewisville.  TX  (Denton.  TX 

and  Lewisville,  TX) 
Hartford.  CT  (Bristol.  CT;  Hartford— 

Middletown.  CT;  and  New  Britain. 

CT) 
Indio — Cathedral  City— Palm  Springs. 

CA  (Indio — Coachella.  CA  and  Palm 

Springs,  CA) 
Miami,  FL  (Fort  Lauderdale — 

Hollywood — Pompano  Beach.  FL: 

Miami— Hialeah.  FL;  and  West  Palm 

Beach — Boca  Raton — Delrav  Beach, 

FL) 
Philadelphia.  PA-NJ-DE-MD 

(Philadelphia.  PA-NJ.  and 

Wilmington.  DE-NJ-MD-PA) 
Port  St.  Lucie.  FL  (Fort  Pierce.  FL  and 

Stuart,  FL) 
Poughkeepsie — Newburgh,  NY 

(Newburgh.  NY  and  Poughkeepsie. 

NY) 
Providence,  Rl-MA  (Fall  River.  MA-Rl; 

Newport.  RI;  and  Providence — 

Pawtucket.  RI-MA) 
Richmond.  VA  (Petersburg.  VA  and 

Richmond,  VA) 


San  luan.  PR  (Caguas.  PR;  Cayey,  PR: 
Humac:an.  PR;  and  \'ega  Baja — Manati, 
PR) 
Seattle,  WA  (Seattle.  WA  and  Tacoma, 

WA) 
Youngstown.  OH-PA  (Sharon.  PA-OH 
and  Youngstown.  OH) 
3,  There  are  25  urbanized  areas 
formed  from  splitting  ten  of  the  1990 
census  urbanized  areas: 
Aberdeen — Havre  de  Grace — Bel  Air, 
MD  and  Baltimore,  MD  (Baltimore, 
MD) 
Camarillo.  CA;  Oxnard,  CA;  and 
Thousand  Oaks,  CA  (Oxnard— 
Ventura,  CA) 
Concord.  CA;  Livermore,  CA;  San 
Francisco — Oakland.  CA;  San 
Rafael — Novate.  CA:  and  Vallejo.  CA 
(San  Francisco — Oakland.  CA) 
Dover — Rochester.  NH-ME  and 

Portsmouth.  NH-ME  (Portsmouth — 
Dover— Rochester.  NH-ME) 
Gilrov— Morgan  Hill.  CA,  and  San  Jose. 

CA(San  Jose.  CA) 
Greenville.  SC  and  Mauldin — 

Simpsonville.  SC  (Greenville.  SC) 
Kansas  City.  MO-KS  and  Lee's  Summit. 

MO  (Kansas  City,  MO-KS) 
Los  Angeles — Long  Beach — Santa  Ana. 
CA;  Mission  Viejo.  CA:  and  Santa 
Clarita.  CA  (Los  Angeles.  CA) 
Marvsville.  WA  and  Seattle.  WA 

(Seattle,  WA) 
Norman.  OK  and  Oklahoma  City.  OK 
(Oklahoma  City.  OK) 
4  One  1990  census  urbanized  area 
failed  to  qualif\-  as  a  Census  2000 
urbanized  area: 
Cumberland,  MD-WV 

5.  There  are  44  urbanized  areas  with 
other  significant  changes  (unrelated  to 
splits  and  mergers)  to  their  1990  census 
boundaries: 

Akron,  OH:  does  not  include  a  part  of 
the  1990  census  urbanized  area  (UA). 
which  was  transferred  to  the  Census 
2000  Cleveland,  OH  UA. 
Anchorage.  AK;  does  not  include  the 
separate  Northwest  .\nchorage.  AK 
urban  cluster  (UC).  which  was 
defined  from  part  of  the  1990  census 
UA. 
Beloit.  WI-IL:  does  not  include  a  part  of 
the  1990  census  UA.  which  was 
transferred  to  the  Census  2000 
Rockford.  IL  UA. 
Bridgeport— Stamford.  CT-NY;  contains 
part  of  the  1990  census  New  York, 
NY-Northeastern  New  Jersey  I'A. 
Charlotte.  NC-SC:  contains  part  of  the 

1990  census  Rock  Hill.  SC  UA 
Cincinnati.  OH-KY-IN:  contaios  part  of 
the  1990  census  Middletown.  OH  UA. 
Cleveland.  OH:  contains  parts  of  the 
1990  census  Akron,  OH  and  Lorain— 
Elvria.  OH  UAs. 
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Dayton,  OH:  contains  part  of  the  1990 
census  Middletown.  OH-UA. 

Decatur,  AL:  does  not  include  the 
separate  Hartselle.  AL  UC.  which  was 
defined  from  part  of  the  1990  census 
UA. 

Fairfield,  CA:  does  not  include  the 
separate  Fairfield  Southwest.  CA  UC. 
which  was  defined  from  part  of  the 
1990  census  UA. 

Gadsden,  AL:  does  not  include 
significant  portions  of  the  1990 
census  UA,  which  did  not  qualify  for 
inclusion  in  the  Census  2000  UA. 

Houston,  TX:  contains  part  of  the  1990 
census  Texas  City,  TX  UA. 

Jackson,  MS:  does  not  include  the 
separate  Langford,  MS,  and  Richland. 
MS  UCs,  which  were  defined  from 
parts  of  the  1990  census  UA. 

Kissimmee,  FL:  contains  part  of  the 
1990  census  Orlando,  FL  UA. 

Lewiston,  ME:  does  not  include  the 
separate  Lisbon  Falls,  ME  UC,  which 
was  defined  from  part  of  the  1990 
census  UA,  and  additional  significant 
portions  of  the  1990  census  UA, 
which  did  not  qualify  for  inclusion  in 
the  Census  2000  UA. 

Lorain — Elyria.  OH:  does  not  include 
part  of  the  1990  census  UA,  which 
was  transferred  to  the  Census  2000 
Cleveland,  OH  UA. 

Miami,  FL:  does  not  include  the 
separate  Key  Biscayne,  FL  UC,  which 
was  defined  from  part  of  the  1990 
census  UA. 

Middletown,  OH:  does  not  include  parts 
of  the  1990  census  UA,  which  were 
transferred  to  the  Census  2000 
Cincinnati,  OH-KY-IN,  and  Dayton, 
OH  UAs. 

Monessen,  PA:  does  not  include  the 
separate  California,  PA  UC,  which 
was  defined  from  part  of  the  1990 
census  UA. 

Montgomery,  AL:  does  not  include  the 
separate  Prattville,  AL  UC,  which  was 
defined  from  part  of  the  1990  census 
UA. 

New  York— Newark,  NY-NJ-CT:  does 
not  include  a  part  of  the  1990  census 
UA,  which  was  transferred  to  the 
Census  2000  Bridgeport — Stamford, 
CT-NY  UA. 

Odessa,  TX:  does  not  include  significant 
portions  of  the  1990  census  UA, 
which  did  not  qualify  for  inclusion  in 
the  Census  2000  UA. 

Ogden — Layton,  UT:  contains  part  of  the 
1990  census  Salt  Lake  City.  UT  UA. 

Orlando,  FL:  does  not  include  a  part  of 
the  1990  census  UA,  which  was 
transferred  to  the  Census  2000 
Kissimmee,  FL  UA. 

Pascagoula,  MS:  does  not  include 
significant  portions  of  the  1990 
census  UA,  which  did  not  qualify  for 
inclusion  in  the  Census  2000  UA. 


Philadelphia,  PA-NJ-DE-MD:  contains 
part  (entire  Pennsylvania  portion)  of 
the  1990  census  Trenton,  NJ— PA  UA. 

Ponce,  PR:  does  not  include  a  part  of  the 
1990  census  UA,  which  was 
transferred  to  the  Census  2000  Yauco, 
PRUA. 

Rockford,  IL;  contains  part  of  the  1990 
census  Beloit.  WI— IL  UA. 

Rock  Hill,  SC:  does  not  include  a  part 
of  the  1990  census  UA,  which  was 
transferred  to  the  Census  2000 
Charlotte.  NC— SC  UA. 

Salt  Lake  City.  UT:  does  not  include  a 
part  of  the  1990  census  UA,  which 
was  transferred  to  the  Census  2000 
Ogden— Layton,  UT  UA. 

San  Francisco — Oakland,  CA:  contains 
part  of  the  1990  census  San  Jose,  CA 
UA. 

Sem  Jose,  CA:  does  not  include  a  part  of 
the  1990  census  UA,  which  was 
transferred  to  the  Census  2000  San 
Francisco — Oakland,  CA  UA. 

Savannah,  GA:  does  not  include  the 
separate  Pooler,  GA  UC,  which  was 
defined  from  part  of  the  1990  census 
UA. 

Simi  Valley,  CA:  does  not  include  a  part 
of  the  1990  census  UA,  which  was 
transferred  to  the  Census  2000 
Thousand  Oaks,  CA  UA. 

Texas  City.  TX:  does  not  include  a  part 
of  the  1990  census  UA,  which  was 
transferred  to  the  Census  2000 
Houston,  TX  UA. 

Thousand  Oaks,  CA:  contains  part  of  the 
1990  census  Simi  Valley,  CA  UA. 

Trenton,  NJ:  does  not  include  a  part 
(entire  Pennsylvania  portion)  of  the 
1990  census  UA,  which  was 
transferred  to  the  Census  2000 
Philadelphia,  PA-NJ-DE-MD  UA. 

Tucson,  AZ:  does  not  include  the 
separate  Tucson  South  (Arizona  State 
Prison  Complex)  AZ  and  Tucson 
Southeast,  AZ  UCs,  which  were 
defined  from  part  of  the  1990  census 
UA. 

Utica,  NY:  does  not  include  the  separate 
Rome,  NY  UC,  which  was  defined 
from  part  of  the  1990  census  UA 
(Utica— Rome,  NY). 

Vineland,  NJ:  does  not  include  the 
separate  Laurel  Lake,  NJ  UC,  which 
was  defined  from  part  of  the  1990 
census  UA. 

Virginia  Beach,  VA:  does  not  include 
the  separate  Suffolk,  VA  UC,  which 
was  defined  from  part  of  the  1990 
census  UA  (Norfolk — Virginia 
Beach — Newport  News,  VA). 

Yauco,  PR:  contains  part  of  the  1990 
census  Ponce,  PR  UA. 

6.  There  are  72  urbanized  areas  with 
changes  to  their  1990  census  names 
(imrelated  to  mergers  or  splits): 

Aguadilla — Isabela — San  Sebastian,  PR, 
was  Aguadilla,  PR. 


Albany,  NY,  was  Albany — 

Schenectady — Troy,  NY. 
Allentown — Bethlehem,  PA-NJ,  was 

Allentown — Bethlehem — Easton,  PA- 
NJ. 
Antioch,  CA,  was  Antioch — Pittsburg, 

CA. 
Appleton,  WI,  was  Appleton — Neenah, 

WI. 
Athens-Clarke  Countv,  GA,  was  Athens, 

GA. 
Auburn,  AL,  was  Auburn — Opelika,  AL. 
Augusta-Richmond  County,  GA-SC, 

was  Augusta,  GA-SC. 
Barnstable  Towm,  MA,  was  Hyannis, 

MA. 
Benton  Harbor — St.  Joseph,  MI,  was 

Benton  Harbor,  ML 
Binghamton,  NY-PA,  was  Binghamton, 

NY. 
Bonita  Springs — Naples,  FL,  was 

Naples,  FL. 
Brooksville,  FL,  was  Spring  Hill,  FL. 
Buffalo,  NY,  was  Buffalo — Niagara  Falls, 

NY. 
Cape  Coral,  FL,  was  Fort  Myers — Cape 

Coral,  FL. 
Champaign,  IL,  was  Champaign — 

Urbana,  IL. 
Charleston — North  Charleston,  SC,  was 

Charleston,  SC. 
Charlotte,  NC-SC,  was  Charlotte.  NC. 
Chicago,  IL-IN,  was  Chicago,  IL- 

Northwestem  Indiana. 
Cincinnati,  OH-KY-IN,  was  Cincinnati, 

OH-KY. 
College  Station-Bryan,  TX,  was  Bryan- 
College  Station,  TX. 
Concord,  NC,  was  Kannapolis,  NC. 
Dallas-Fort  Worth-Arlington,  TX,  was 

Dallas-Fort  Worth,  TX. 
Davenport,  lA-IL,  was  Davenport-Rock 

Island-Moline,  lA-IL. 
Daytona  Beach-Port  Orange,  FL,  was 

Daytona  Beach,  FL. 
Denver-Aurora,  CO,  was  Denver,  CO. 
Dubuque,  lA-IL,  was  erroneously 

shown  in  1990  census  electronic  files 

and  some  1990  census  reports  as 

Dubuque,  L\-IL-W1.  (The  UA  was  not 

in  Wisconsin.) 
Eugene,  OR,  was  Eugene-Springfield, 

OR. 
Fargo,  ND-MN,  was  Fargo-Moorhead, 

ND-MN. 
Gulfport-Biloxi,  MS,  was  Biloxi- 

Gulfport,  MS. 
Hagerstown,  MD-WV-PA,  was 

Hagerstowm,  MD-PA-WV. 
Hemet,  CA,  was  Hemet-San  Jacinto,  CA. 
Huntington,  WV-KY-OH.  was 

Huntington-Ashland,  WV-KY-OH. 
Kailua  (Honolulu  County )-Kaneohe,  HI, 

was  Kailua,  HI. 
Kennewick-Richland,  WA,  was 

Richland-Kennewick,  WA. 
Lafayette,  IN,  was  Lafayette-West 

Lafayette,  IN. 
Lansing,  MI,  was  Lansing-East  Lansing, 

MI. 
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Leominster-Fitchburg,  MA,  was 

Fitchburg-Leominster,  MA. 
Lewiston.  ME.  was  Lewiston-Aubura, 

ME. 
Little  Rock,  AR,  was  Little  Rock-North 

Little  Rock.  AR. 
Los  Angeles-Long  Beach-Santa  Ana, 

CA,  was  Los  Angeles,  CA. 
McAllen,  TX,  was  McAllen-Edinburg- 

Mission,  TX. 
Memphis,  TN-MS-AR,  was  Memphis, 

TN-AR-MS. 
Miami,  FL,  was  Miami-Hialeah,  FL. 
Nashua,  NH-MA,  was  Nashua,  NH. 
Nashville-Davidson,  TN.  was  Nashville, 

TN. 
New  Haven,  CT,  was  New  Haven- 

Meriden,  CT. 
New  York-Newark.  NY-NJ-CT,  was 
New  York,  NY-Northeastern  New 
Jersey. 
North  Port-P\inta  Gorda,  FL,  was  Punta 

Gorda,  FL. 
Norwich-New  London,  CT,  was  New 

London-Norwich,  CT. 
Ogden-Layton,  UT,  was  Ogden,  UT. 
Olympia-Lacey,  WA,  was  Olympia, 

WA. 
Palm  Bay-Melbourne,  FL,  was 

Melboume-Palm  Bay,  FL. 
Pensacola,  FL-AL,  was  Pensacola,  FL. 
Portland.  OR-WA,  was  Portland- 
Vancouver,  OR-WA. 
Port  St.  Lucie,  FL,  was  Fort  Pierce,  FL. 
Providence,  RI-MA,  was  Providence- 

Pawtucket,  Rl-MA. 
Round  Lake  Beach-McHenry- 
Gray slake,  IL-Wl,  was  Round  Lake 
Beach-McHenry,  IL-WI. 
Scranton,  PA,  was  Scranton-Wilkes- 

Barre,  PA. 
Seaside-Monterey-Marina,  CA,  was 

Seaside-Monterey,  CA. 
Sherman,  TX,  was  Sherman-Denison, 

TX. 
South  Bend,  IN-Ml,  was  South  Bend- 
Mi  shawaka,  IN-MI. 
Spokane,  WA-ID,  was  Spokane,  WA. 
Tampa-St.  Petersburg,  FL,  was  Tampa- 

St.  Petersburg-Clearwater,  FL. 
Trenton,  NJ,  was  Trenton,  NJ-PA. 
Utica,  NY,  was  Utica-Rome.  NY. 
Vero  Beach-Sebastian,  FL,  was  Vero 

Beach,  FL. 
Victorviile-Hesperia-Apple  Valley,  CA, 
was  Hesperia-Apple  Valley- 
Victorville,  CA. 
Virginia  Beach,  VA,  was  Norfolk- 
Virginia  Beach-Newport  News,  VA. 
Washington,  DC-VA-MD,  was 

Washington,  DC-MD-VA. 
Waterloo,  L\,  was  Waterloo-Cedar  Falls, 

L\. 
Weirton,  WV-Steubenville,  OH-PA, 
was  Steubenville-Weirton,  OH-WV- 
PA. 

B.  Ust  of  Urbanized  Areas 

An  alphabetical  list  of  all  qualifying 
urbanized  areas  follows.  The  population 


counts  relate  to  data  reported  for  Census 
2000. 


Urbanized  area 


Population 


Urbanized  area 


Population 


Aberdeen — Havre  de  Grace — 

Bel  Air,  MD 

Abilene,  TX  

Aguadilla— Isabela— San 

Sebastian,  PR  

Akron,  OH  

Albany,  GA  

Albany,  NY 

Albuquerque.  NM 

Alexandria,  LA  

Allentown— Bethlehem,  PA-NJ 

Alton,  IL  ; 

Alloona,  PA 

Amarillo,  TX  

Ames,  lA  

Anchorage.  AK  

Anderson,  IN 

Anderson,  SC  

Ann  Arbor,  Ml  

Anniston,  AL  

Antioch,  CA 

Appleton,  Wl  

Arecibo,  PR  

Asheville,  NC  

Atascadero— El  Paso  de 

Robles  (Paso  Robles),  CA  .... 

Athens-Clarke  County,  GA  

Atlanta,  GA  

Atlantic  City,  NJ  

Auburn,  AL 

Augusta- Richmond  County, 

GA-SC  

Austin,  TX  

Avondale,  AZ  

Bakersfield,  CA 

Baltimore,  MD  

Bangor,  ME 

Bamstable  Town,  MA  

Baton  Rouge,  LA  

Battle  Creek,  Ml 

Bay  City,  Ml  

Beaumont,  TX 

Bellingham,  WA  

Beloil,  WI-IL  

Bend,  OR  

Benton  Hartwr— St.  Joseph,  Ml 

Billings,  MT  

Binghamton,  NY-PA 

Birmingham,  AL  

Bismarck,  ND 

Blacksburg,  VA  

Bloominglon,  IN  

Bloomington — Normal,  IL  

Boise  City,  ID 

Bonita  Springs— Naples,  Fl 

Boston,  MA-NH-RI  

Boulder,  CO 

Bowling  Green,  KY  

Bremerton,  WA  

Bridgeport— Stamford.  CT-NY 

Bristol,  TN— Bristol,  VA  

Brooksville,  FL  

Brownsville,  TX '.. 

Brunswick,  GA  

Buffalo,  NY  

Burtington,  NC  

Buriington,  VT 

Camarillo,  CA  

Canton,  OH 

Cape  Coral,  FL 

Carson  City,  NV 


174,598 
107,041 

299,086 
570,215 

95.450 
558,947 
598.191 

78,504 
576,408 

84,655 

82,520 
179,312 

50,726 
225,744 

97,038 

70.436 
283,904 

75,840 
217,591 
187,683 
145,643 
221.570 

54,762 

106,482 

3,499,840 

227.180 

60,137 

335,630 

901,920 

67,875 

396,125 

2,076,354 

58,983 

243.667 

479,019 

79,135 

74.048 

139,304 

84,324 

56,462 

57,525 

61,745 

100,317 

158,884 

663,615 

74,991 

57.236 

92  456 

112,415 

272,625 

221.251 

4,032.484 

112,299 

58,314 

178.369 

888.890 

58.472 

102.193 

165,776 

51,653 

976.703 

94.248 

105.365 

62.798 

266.595 

329.757 

58.263 


Casper  WY      

Cedar  Rapids.  lA  

Champaign.  IL  

Charleston.  WV  

Charleston — North  Charieston, 

SC 

Chariotte,  NC-SC  

Charlottesville.  VA  

Chattanooga  TN-GA 

Cheyenne,  WY 

Chicago.  IL-IN  

Chico.  CA    

Cincinnati,  OH-KY-IN  

Clart<sville  TN-KY 

Cleveland  OH  

Cleveland.  TN  

Coeur  d'Alene,  ID   

College  Station — Bryan,  TX  

Colorado  Spnngs.  CO    

Columbia.  MO 

Columbia,  SC  

Columbus,  GA-AL 

Columbus,  IN  

Columbus,  OH  

Concord.  CA  

Concord.  NC  

Corpus  Chnsti.  TX  

Corvallis,  OR 

Dallas — Fort  Worth — Ariington, 
TX    

Dalton.  GA  

Danbury.  CT-NY  

Danville,  IL  

Danville,  VA  

Davenport,  lA-IL  

Davis,  CA 

Dayton.  OH  

Daytona  Beach— Port  Orange, 
FL      

Decatur,  AL 

Decatur,  IL  

DeKalb.  IL  

Deltona.  FL 

Denton — Lewisville.  TX  

Denver — Aurora,  CO  , 

Des  Moines.  lA     , 

Detroit.  Ml  

Dothan,  AL 

Dover.  DE    

Dover— Rochester.  NH-ME  .... 

Dubuque.  lA-IL 

Duluth,  MN-WI  

Durham,  NC 

Eau  Claire,  Wl  

El  Centre,  CA  

Elkhart,  IN-MI  

Elmira.  NY  

El  Paso.  TX-NM  

Ene,  PA    .' 

Eugene.  OR  

Evansville.  IN-KY  

Fairbanks.  AK  

Fairfield  CA  

Faiardo,  PR  

Fargo,  ND-VIN  

Farmington,  NM  

Fayetleville,  NC  

Fayetteville — Springdale,  AR  .. 

Flagstaff.  AZ  

Flint.  Ml  

Florence.  AL  

Florence.  SC   

Florida — Barceloneta— 
Baiadero.  PR    


57,719 
155.334 
123  938 
182.991 

423,410 
758.927 

81  449 
343  509 

68.202 
8.307  904 

89.221 

1.503.262 

121,775 

1.786  647 

58.192 

74,800 
132,500 
466,122 

98  779 
420,537 
242  324 

50.227 

1,133.193 

552.624 

115,057 

293.925 

58.229 

4,145  659 
57.666 

154,455 
53,223 
50.902 

270,626 
66,022 

703  444 

255  353 

52,315 

96.454 

55.805 

147,713 

299  823 

1,984  887 

370,505 

3.903,377 

60  792 

65  044 

80  456 

65  251 

118,265 

287.796 

91.393 

52,954 

131.226 

67,159 

674  801 

194  804 

224,049 

211,989 

51,926 

112,446 

78,595 

142,477 

53,294 

276  368 

172.585 

57.050 

365  096 

71,299 

67.314 

68.811 
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Urtanized  area 


Population 


Urbanized  area 


Fond  du  Lac.  Wl 

Fort  Collins,  CO 

Fort  Smith,  AR-OK 

Fort  Walton  Beach.  FL  

Fort  Wayne,  IN  

Frederick,  MD  

Fredencksburg,  VA 

Fresno,  CA  

Gadsden,  AL 

Gainesville,  FL 

Gainesville,  GA 

Galveston,  TX 

Gastonia,  NC  

Gilroy— Morgan  Hill,  CA  

Glens  Falls,  NY  

Goldsboro,  NC 

Grand  Forks,  ND-MN 

Grand  Junction,  CO 

Grand  Rapids,  Ml  

Great  Falls,  MT 

Greeley,  CO 

Green  Bay,  Wl  , 

Greensboro,  NC  

Greenville,  NC  

Greenville,  SC  

Guayama,  PR  , 

Gulfport— Biloxi,  MS  

Hagatna,  GU 

Hagerstown,  MD-WV-PA  .... 

Harlingen,  TX 

Hamsburg,  PA 

Harrisonburg,  VA  

Hartford,  CT 

Hattiesburg,  MS 

Hazleton,  PA 

Hemet,  CA  

Hickory,  NC  

High  Point,  NC 

Hightstown,  NJ  

Hinesville,  GA  

Holland,  Ml  

Honolulu,  HI  

Hot  Sphngs,  AR 

Houma,  LA 

Houston,  TX 

Huntington,  WV-KY-OH  

Huntsville,  AL 

Idaho  Falls,  ID  

Indianapolis,  IN 

I  ndio— Cathedral  City— Palm 

Springs,  CA 

Iowa  City,  lA  

Ithaca,  NY 

Jackson,  Ml  

Jackson,  MS  

Jackson,  TN 

Jacksonville,  FL 

Jacksonville,  NC  

Janesville,  Wl  

Jefferson  City,  MO 

Johnson  City,  TN , 

Johnstown,  PA 

Jonesboro,  AR , 

Joplin,  ^^0  , 

Juana  Diaz,  PR  

Kailua  (Honolulu  County) — 

Kaneohe,  HI  

Kalamazoo,  Ml 

Kankakee,  IL 

Kansas  City,  MO-KS 

Kennewick— Richland,  WA  .. 

Kenosha,  Wl  

Killeen,  TX  

Kingsport,  TN-VA 


50.058 

206.633 

106.470 

152.741 

287,759 

119,144 

97,102 

554,923 

61,709 

159,508 

88,680 

54,770 

141.407 

84,620 

57,627 

57,915 

56,573 

92.362 

539,080 

64,387 

93.879 

187,316 

267,884 

84,059 

302,194 

77.755 

205.754 

132,241 

120,326 

110,770 

362,782 

52,647 

851 ,535 

61 .465 

51,746 

117,200 

187,808 

132,844 

69,977 

50,360 

91,795 

718,182 

51,763 

125,929 

3,822,509 

177,550 

213,253 

66,973 

1.218,919 

254,856 
85,247 
53.528 
88.050 

292,637 
65.086 

882.295 
95,514 
66,034 
53,714 

102,456 
76,113 
51,804 
72,089 
54,835 

117,730 
187.961 

65,073 

1,361,744 

153,851 

110,942 

167,976 

95,766 


Kingston.  NY 

KIssimmee,  FL 

Knoxville,  TN  

Kokomo,  IN  

La  Crosse,  WI-MN  

Lady  Lake,  FL 

Lafayette,  IN  

Lafayette,  LA  

Lafayette — Louisville,  CO  

Lake  Charles,  LA  

Lake  Jackson — Angleton,  TX 

Lakeland,  FL 

Lancaster,  PA  _ 

Lancaster — Palmdale,  CA  .... 

Lansing,  Ml  

Laredo.  TX  

Las  Cruces,  NM 

Las  Vegas,  NV  

Lawrence,  KS  

Lawton.  OK  

Lebanon.  PA 

Leesburg — Eustis,  FL  

Lee's  Summit,  MO 

Leominster — Fitchburg,  MA  .. 

Lewiston,  ID-WA  

Lewiston,  ME  

Lexington-Fayette.  KY  

Lima,  OH  

Lincoln,  NE  

Little  Rock,  AR 

Livermore,  CA 

Lodi,  CA 

Logan,  UT 

Lompoc,  CA  

Longmont,  CO  

Longview,  TX  

Longview.  WA — OR 

Lorain — Elyna,  OH 

Los  Angeles — Long  Beach — 

Santa  Ana,  CA  

Louisville,  KY-IN  

Lubbock,  TX  

Lynchburg,  VA  

McAllen.  TX  

McKinney,  TX  

Macon,  GA 

Madera,  CA  

Madison,  Wl  

Manchester,  NH 

Mandeville — Covington,  LA  .. 

Mansfield.  OH  

Manteca.  CA 

Marysville,  WA 

Mauldin — SImpsonville,  SC  .. 

Mayaguez,  PR  

Medford,  OR  

Memphis,  TN-MS-AR 

Merced,  CA 

Miami,  FL  

Michigan  City.  If^MI  

Middletown,  NY  

Middletown,  OH  

Midland,  TX  

Milwaukee,  Wl  

Minneapolis — St.  Paul,  MN  .. 

Mission  Viejo.  CA  

Missoula,  MT  

Mobile.  AL 

Modesto.  CA  

Monessen,  PA  

Monroe.  LA  

Monroe,  Ml  

Montgomery,  AL  

Morgantown,  VA/  


Population 


Urbanized  area 


Population 


53,458 

186,667 

419,830 

63,739 

89,966 

50,721 

125,738 

178,079 

60.387 

132,977 

73,416 

199,487 

323,554 

263.532 

300,032 

175,586 

104,186 

1,314,357 

79,647 

89.556 

63.681 

97,497 

55.285 

112.943 

50,317 

50,567 

250.994 

74,071 

226,582 

360,331 

75,202 

83,735 

76,187 

55,667 

72,929 

78,070 

60,443 

193,586 

1 1 ,789,487 

863,582 

202,225 

98,714 

523,144 

54,525 

135,170 

58,027 

329,533 

143,549 

62,866 

79,698 

51,176 

114,372 

77,831 

119,350 

128,780 

972,091 

110,483 

4,919,036 

66,199 

50,071 

94,355 

99.221 

1,308,913 

2,388,593 

533,015 

69,491 

317,605 

310,945 

56,508 

113,818 

53,153 

196,892 

55,997 


Morristown,  TN  54,368 

Mount  Vernon,  WA  51,174 

Muncie,  IN  90,673 

Murfreesboro,  TN  135,855 

Muskegon,  Ml  154,729 

Myrtle  Beach,  SC  122,984 

Nampa,  ID  95,909 

Napa,  CA  79,867 

Nashua,  NH-MA 197,155 

Nashville-Davidson,  TN  749,935 

Newark,  OH  70,001 

New  Bedford.  MA  146,730 

New  Haven,  CT 531.314 

New  Orleans,  LA  1,009,283 

New  York— Newark,  NY-NJ- 

CT  17,799,861 

Nomian,  OK 86,478 

North  Port— Punta  Gorda,  FL  ...  122.421 

Nonwich- New  London,  CT <         173,160 

Ocala,  FL  106,542 

Odessa,  TX 111,395 

Ogden— Layton,  UT 417,933 

Oklahoma  City,  OK 747,003 

Olympia— Lacey,  WA  143,826 

Omaha,  NE-IA  626,623 

Orlando,  FL 1.157,431 

Oshkosh,  Wl  71,070 

Owensboro.  KY  67.665 

Oxnard,  CA  337,591 

Palm  Bay— Melboume,  FL  393,289 

Panama  City,  FL 132,419 

Parkersburg,  WV-OH 85,605 

Pascagoula,  MS  54.190 

Pensacola.  FL-AL  323,783 

Peoria,  IL  247,172 

Petaluma,  CA  59,958 

Philadelphia,  PA-NJ-DE-MD  ..  5,149,079 

Phoenix— Mesa,  AZ 2,907,049 

Pine  Bluff,  AR  58,584 

Pittsburgh,  PA 1,753,136 

Pittsfield,  MA 52,772 

Pocatello,  ID  62,498 

Ponce,  PR  195,037 

Port  Arthur,  TX  114,656 

Porterville.  CA 60,261 

Port  Huron.  Ml  86,486 

Portland,  ME 188.080 

Portland,  OR-WA  1.583.138 

Port  St.  Lucie,  FL  270,774 

Portsmouth,  NH-ME 50.912 

Pottstown,  PA  73,597 

Poughkeepsie-Newburgh,  NY  ..  351,982 

Prescott.  AZ 61,909 

Providence,  RI-MA 1,174,548 

Provo— Orem,  UT 303,680 

Pueblo,  CO 123,351 

Racine,  Wl  129,545 

Radcliff— Elizabethtown,  KY 64,504 

Raleigh,  NC  541,527 

Rapid  City,  SD 66,780 

Reading,  PA  ..-. 240,264 

Redding,  CA  105,267 

Reno,  NV  303,689 

Richmond,  VA 818,836 

Riverside — San  Bernardino,  CA  1,506,816 

Roanoke,  VA  197,442 

Rochester,  MN 91,271 

Rochester.  NY  694.396 

Rockford.  IL  270.414 

Rock  Hill.  SC  70.007 

Rocky  Mount,  NC  61,657 

Rome,  GA 58,287 

Round  Lake  Beach — 

McHenry— Grayslake,  IL-Wt  226,848 
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Urbanized  area 


Population 


Urbanized  area 


Sacramento.  CA  

Saginaw.  Ml  

St.  Augustine,  FL 

St.  Charles,  MD  

St.  Cloud,  MN  

St.  George.  UT  

St.  Joseph,  MO-KS 

St.  Louis,  MO-IL 

Saipan,  MP  

Salem,  OR  

Salinas.  CA 

Salisbury,  MD-DE  

Salt  Lake  City,  UT  

San  Angelo.  TX  

San  Antonio,  TX  

San  Diego,  CA 

Sandusky,  OH  

San  Francisco — Oakland,  CA 
San  German — Cabo  Rojo — 

Sabana  Grande,  PR  

San  Jose,  CA  

San  Juan,  PR  

San  Luis  Obispo,  CA 

San  Rafael— Novate,  CA 

Santa  Barbara,  CA  

Santa  Clarita,  CA 

Santa  Cruz,  CA  

Santa  Fe,  NM  

Santa  Maria,  CA  

Santa  Rosa,  CA 

Sarasota — Bradenton,  FL 

Saratoga  Springs,  NY 

Savannah,  GA  

Scranton,  PA  

Seaside — Monterey — Marina, 

CA  

Seattle,  WA 

Sheboygan,  Wl  

Sherman,  TX  

Shreveport,  LA 

Simi  Valley,  CA 

Sioux  City,  lA-NE-SD  

Sioux  Falls,  SD 

Slidell,  LA 

South  Bend,  IN-MI  

South  Lyon — Howell — Brighton 

Ml  

Spartanburg,  SC 

Spokane,  WA-ID  

Springfield,  IL 

Springfield,  MA-CT  

Springfield.  MO 

Springfield,  OH  

State  College.  PA 

Stockton,  CA 

Sumter,  SC  

Syracuse,  NY 


Population 


Urbanized  area 


Population 


1,393,498 

140,985 

53,519 

74,765 

91,305 

62,630 

77.231 

2,077,662 

61,695 

207,229 

179.173 

59,426 

887,650 

87,969 

1,327,554 

2.674,436 

50,693 

2,995.769 

112.939 

1.538,312 

2.216,616 

53.498 

232.836 

196,263 

170,481 

157,348 

80,337 

120,297 

285,408 

559,229 

51,172 

208,886 

385.237 

125.503 

2,712,205 

68,600 

56,168 

275,213 

112,345 

106,119 

124,269 

79,926 

276,498 

106,139 

145,058 

334,858 

153.516 

573.610 

215,004 

89,684 

71,301 

313,392 

64,320 

402,267 


Tallahassee.  FL  

Tampa— St.  Petersburg.  FL  . 

Temecula— Murneta,  CA  

Temple,  TX  

Terre  Haute,  IN 

Texarkana,  TX — Texarkana. 

AR  

Texas  City,  TX  

The  Woodlands,  TX 

Thousand  Oaks,  CA  

Titusville,  FL  

Toledo,  OH-MI  

Topeka,  KS 

Tracy,  CA 

Trenton.  NJ  

Tucson.  AZ  

Tulsa.  OK 

Turiock.  CA  

Tuscaloosa,  AL 

Tyler,  TX  

Uniontown — Connellsville,  PA 

Utica,  NY  

Vacaville.  CA  

Valdosta.  GA  

Vallejo,  CA 

Vero  Beach — Sebastian,  FL  .. 

Victoria,  TX  

Victorville — Hespena — Apple 

Valley,  CA  

Vineland.  NJ  

Virginia  Beach,  VA  

Visalia.  CA  

Waco,  TX  

Warner  Robins.  GA  

Washington,  DC-VA-MD  

Waterbury,  CT  

Waterioo,  lA  

Watsonvllle,  CA  

Wausau.  Wl  

Weirton.  WV — Steubenville. 

OH-PA  

Wenatchee,  WA 

Westminster,  MD  

Wheeling,  WV-OH  

Wichita,  KS  ;. 

Wichita  Falls,  TX  

Wildwood — North  Wildwood — 

Cape  May.  NJ  

Williamsport,  PA  

Wilmington,  NC 

Winchester,  VA 

Winston-Salem,  NC  

Winter  Haven.  FL  

Worcester,  MA-CT 

Yakima,  WA 

Yauco,  PR  

Yori<,  PA  » 


204,260  Youngstown   OH-PA 

2,062.339     Yuba  City  CA 

229.810     Yuma  AZ-CA 

VAll     Zephyrhills.  FL  

79.376      


417.437 
97.645 
94,950 
53.979 


72.288 

96.417 

89,445 
210.990 

52.922 
503.008 
142,411 

59020 
268472 
720.425 
558.329 

69.507 
116  888 
101,494 

58.442 
113.409 

90.254 

57.647 
158.967 
120.962 

61.529 

200.436 

88.724 

1  394  439 

120.044 

153.198 

90,838 

3.933,920 

189,026 

108,298 

66,500 

68,221 

73.710 
55  425 
65.034 
87.613 
422.301 
99.396 

52550 
58.693 
161.149 
53.559 
299,290 
153.924 
429.882 
112.816 
108.024 
192,903 


C.  List  of  Urban  Areas  (Urbanized  Areas 

and  Urban  Clusters) 

A  complete  list  of  the  3.638  qualih'ing 
urban  areas,  which  includes  both 
urbanized  areas  and  urban  clusters,  and 
the  list  of  central  places  will  be 
available  from  the  Census  Bureau's 
Urban  and  Rural  Classification  Web 
page  at:  http://i^-iM\-  census.gov/geo/ 
w^%-^-/ua/ua_2k.html 

D  List  of  Major  Airports 

A  list  of  major  airports  evaluated  for 
inclusion  in  urbanized  areas  and  urban 
clusters  will  be  available  from  the 
Census  Bureaus  Urban  and  Rural 
Classification  Web  page  at:  http:// 
u-wiv  census  gov/geo/vwvTv/uo/ 
ua_2k.html. 

E.  Geographic  Products 

TIGERj'Line'^  files  that  contain  the 
boundaries,  names,  and  codes  of 
urbanized  areas  and  urban  clusters  will 
be  available  from  the  Census  Bureau's 
TIGER.'Line'"  Web  page  at:  http:// 
W'ww. census. gov /geo■'\^^^^^■' tiger 
index.html.  Maps  produced  by  the 
Census  Bureau,  showing  the  boundaries 
and  component  geographic  entities  of 
urbanized  areas  and  urban  clusters,  will 
be  available  in  late  2002   For 
information  updates  concerning  the 
availability  of  maps,  data  users  should 
monitor  the  Census  Bureau's  Urban  and 
Rural  Classification  Web  page  at: 
http://w'Vi^^\census.gov/geo/iM\'H'/ua/ 
ua_2k.html. 

Dated  April  26,  2002 
Charles  Louis  Kincannon, 
Director.  Bureau  of  the  Census. 
,'FR  Doc   02-10805  Filed  4-30-02:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4724-N-011 

Notice  of  Funding  Availability  for  the 
HUD  Urtian  Scholars  Fellowship 
Program 

agency:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA).       

SUMMARY:  This  NOFA  announces  the 
availability  of  approximately  $550,000 
in  FY  2001  funds  for  the  HUD  Urban 
Scholars  program  for  FY  2002. 

Purpose  of  the  Program.  To  provide 
encoiuagement  to  new  scholars  to 
undertake  research  now,  and  throughout 
their  careers,  on  research  topics  of 
interest  to  HUD. 

Available  Funds.  Approximately 
$550,000  in  FY  2001  funding. 

Eligible  Applicants:  Only  Ph.D.s  who 
have  an  academic  appointment  at  an 
institution  of  higher  education  and  have 
received  their  Ph.D.  degrees  no  earlier 
than  January  1, 1997. 

Application  Deadline.  June  5.  2002. 

Match.  University  support  in  terms  of 
course  load  reductions,  indirect  costs 
waived,  space,  etc.  are  required. 

Additional  Infbnnation 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  Control  Number  2528-0175.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

I.  Application  Due  Date,  Application 
Kits,  Further  Infbnnation,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  must  be  received 
on  or  before  June  5,  2002. 

Address  for  Submitting  Applications. 
Your  completed  application  consists  of 
an  original  signed  application,  which 
can  be  submitted  in  hard  copy  or 
electronically.  Submit  your  completed 
application  to  the  following  address: 
The  Fellowship  Office/HUD  TJ  2041. 
National  Research  Council,  2001 
Wisconsin  Avenue,  NW,  Washington, 
DC.  20007.  Please  mark  on  the  envelope 
for  your  application  that  it  is  for  the 
HUD  Urban  Scholars  Fellowship 
Program. 


HUD  will  accept  only  one  application 
per  applicant. 

For  Application  Kits.  An  application 
kit  can  be  obtained  by  calling  or  vmting 
the  Fellowship  Office/HUD,  TJ  2041, 
National  Research  Council.  2001 
Wisconsin  Avenue.  NW.  Washington, 
DC  20007.  Telephone  number  202-334- 
2872  and  facsimile  number  202-334- 
3419.  The  application  kit  can  be 
downloaded  from  the  Internet  at:  http:/ 
/ national-academies.org/ fellowships  01 
at  http:/ /www.hud.gov. /grants. 

For  Further  Information  and 
Technical  Assistance.  You  may  call  the 
above  number.  You  may  also  v^rrite  to 
the  National  Research  Council  (NRC)  via 
email  at  infofell@nas.edu. 

n.  Amount  Allocated 

Approximately  $550,000  is  being 
made  available  from  the  Department's 
Fiscal  Year  2001  appropriation  under 
this  NOFA  for  the  HUD  Urban  Scholars 
Fellowship  Program. 

The  maximum  grant  period  is  15 
months.  The  performance  period  will 
commence  on  the  effective  date  of  the 
grant  agreement. 

The  maximum  amoimt  to  be 
requested  by  and  awarded  to  an 
applicant  is  $55,000.  In  order  to  ensure 
research  efforts  are  focused  on  specific 
Departmental  priorities,  HUD  reserves 
the  right  to  make  awards  for  less  than 
the  maximum  amount  or  less  than  the 
amoimt  requested  in  your  application. 

m.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  The 
purposes  of  the  HUD  Urban  Scholars 
Program  are  to: 

(1)  Fund  research  relevant  to  HUD 
priorities  and  issues; 

(2)  Provide  encouragement  to  new 
scholars  to  undertake  research  now.  and 
for  the  rest  of  their  careers,  on  research 
topics  of  interest  to  HUD;  and 

(3)  Have  an  impact  on  the  academic 
context  in  which  these  scholars  work  so 
that  this  kind  of  research  becomes 
highly  valued.  The  research  priorities 
for  the  HUD  Urban  Scholars  Program  are 
designed  to  inform  Federal  problem- 
solving  and  policy-making  relating  to 
HUD's  strategic  goals  for  this  year. 
Examples  of  topics  addressing  these 
priorities  include  but  are  not  limited  to: 

•  Homeownership 
1.  Homeownership 

(a)  Relative  importance  of  factors  in 
tenure  decisions 

(b)  Estimation  of  private  and  social 
benefits  and  costs  of  homeownership 

(c)  Role  in  employment,  household 
savings,  and  investment  decisions 

(d)  Effects  of  demographics,  macro- 
economic  environment  and  government 
policies  on  homeownership 


(e)  Effects  of  homeownership  on  low- 
and  moderate-income  households 

2.  Housing  Finance 

(a)  Institutional  barriers  to  efficiency 
in  the  housing  finance  system 

(b)  Enabling  the  housing  finance 
system  to  better  serve  low-income  and 
minority  borrowers  more  effectively 

3.  Home  Equity  Conversion  Mortgages 

•  Housing  Market  Conditions 

1 .  Housing  Markets 

(a)  Factors  affecting  rents,  home 
values,  tenure,  vacancy  rates 

(b)  Market  absorption  of  new  units 

(c)  Construction  activity 

2.  Housing  Stock 

(a)  Durability  of  stock 

(b)  Energy  efficiency 

(c)  Factors  determining  rehabilitation 
and  remodeling 

(d)  Comparisons  with  stock  in  other 
developed  covmtries 

3.  Availability  of  Affordable  Housing 

(a)  Policy  and  program  options  in 
tight  or  "soft"  markets 

(b)  Preservation  of  existing  stock 

•  Equal  Opportunity  and  Access  to 

Housing 

1.  Effectiveness  of  different  models 
(including  local  initiatives)  for 
promoting  Fair  Housing  objectives 

2.  Discrimination  in  housing  and 
lending 

(a)  Methods  to  detect  discrimination 

(b)  Systemic  patterns  and  practices 

•  Homelessness 

1.  Strategies  to  combat  homelessness 

(a)  Addressing  chronic  homelessness 

(b)  Causes  of  homelessness 

(c)  Helping  families  move  from 
transitional  to  permanent  housing 

(d)  Issues  and  responses  to  youth 
homelessness 

•  Community  and  Economic 

Development 

1.  Ci«ate  or  expand  business 

(a)  Meet  the  needs  of  underserved 
iimer  city,  older  suburb,  or  rural  areas 

(b)  Expansion  of  access  to  capital 

(c)  Joint  ventures  with  faith-based  or 
other  commimity-based  grassroots 
organizations 

1.  Development  of  iimer  cities 

(a)  Studies  of  reinvestment  pressures 

(b)  Theories  of  capital/land/market 
failure  that  help  to  explain 
depopulation  or  disinvestment 

(c)  Government  policies  or  market 
interventions  that  would  alleviate  these 
patterns 

3.  Regionalism  and  growth 
management 

(a)  The  economic  interdependence  of 
cities  and  suburbs 

(b)  Rehabilitation  and  infill 
development 

(c)  Regional  problem  solving  and 
coalition  building 

(d)  Reinvestment  in  the  urban  core 
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(e)  Impact  of  community  economic 
development  policies,  programs,  and 
initiatives 

•  Faith-based  and  Other  Community- 
based  Partnerships 

1 .  Community  development  and 
community  building 

(a)  Role  of  faith-based  groups  in  low- 
income  housing  and  community 
development  efforts 

(b)  Faith-based  and  higher  education 
community  building  efforts 

2.  Evaluation  of  coUege/commimity 
partnerships  and  institutionalizing  these 
partnerships  at  colleges  and  universities 

•  Assisted  Housing  Programs 

1.  Housing  needs  of  the  elderly  and 
persons  with  disabilities 

(a)  Availability 

(b)  Design  and  Quality,  including 
Accessibility 

(c)  Affordability 

(d)  Linked  services 

2.  Affordability  of  rental  housing 

(a)  Innovative  partnerships  or  finance 
tools 

(b)  Cost-benefit  analyses  of  alternative 
methods  for  providing  housing 
assistance 

(c)  Effectiveness  of  voucher  programs 

(d)  Evaluations  of  existing  programs 

•  Strategies  for  helping  families  in 
public  and  assisted  housing  make 
progress  toward  self-sufficiency  and 
become  homeowners 

•  Colonias 

1.  How  current  policies  determine  the 
kinds  of  housing  available 

2.  The  perception  of  "community"  in 
colonias 

3.  Evaluation  of  existing  housing 
programs  in  colonias 

(B)  Eligible  Applicants.  You  must 
have  your  Ph.D.  and  meet  the  following 
conditions: 

(1)  You  must  have  an  academic 
appointment  with  an  institution  of 
higher  education.  This  means  that  you 
must  either  be  on  a  tenure  track  or  be 
on  a  term  (teaching  or  research) 
appointment  that  will  extend  beyond 
the  15-month  duration  of  this 
fellowship; 

(2)  You  must  have  received  your 
Ph.D.  no  earlier  than  January  1, 1997; 

(3)  It  is  realistic  to  believe  that  your 
proposed  research  project  can  be 
completed  within  the  15-month 
fellowship  period; 

(4)  You  must  have  support  from  your 
institution  as  attested  to  in  the  letter 
described  below  in  Section  V  (C);  and 

(5)  You  must  provide  appropriate 
written  evidence  that  you  are  lawfully 
admitted  for  permanent  residence  in  the 
United  States,  if  you  are  not  a  citizen. 

(C)  Eligible  Activities.  Your  grant  must 
support  costs  related  to  completion  of 
your  research  project.  Eligible  costs 


include,  but  are  not  limited  to,  your 
salary  for  two  summers,  graduate 
assistants  to  work  on  the  project,  up  to 
$2,500  per  course  for  the  cost  of 
employing  a  replacement  for  the 
course(s)  your  university  releases  you 
from  teaching,  computer  software, 
survey  development  and  administration, 
the  purchase  of  data,  travel  expenses  to 
collect  data  or  to  make  presentations  at 
meetings  on  your  findings,  transcription 
services,  compensation  for  interviews, 
and  no  more  than  eight  (8)  percent  of 
the  university's  indirect  costs. 

rv.  Application  Selection  Process 

The  competition  and  selection 
process  for  this  program  will  be  run  on 
HUD's  behalf  by  the  National  Research 
Council  (NRC).  NfRC  will  conduct  two 
types  of  reviews:  A  threshold  review  to 
determine  your  eligibility  to  apply;  and 
a  technical  review  to  rate  your 
application  based  on  the  rating  factors 
in  this  section. 

(A)  Threshold  Factors  for  Funding 
Consideration.  Under  this  threshold 
review,  your  application  can  only  be 
rated  if  the  following  standards  are  met: 

(1)  You  are  eligible  to  apply  for  this 
program,  as  defined  in  Section  III(B) 
above,  and  have  provided  a  letter  from 
your  department  chair  confirming  this; 

(2)  You  have  obtained  a  mentor  and 
have  included  a  letter  from  this  person 
confirming  this  and  describing  his/her 
role  in  your  research;  and 

(3)  Your  institution  has  agreed  to 
provide  some  support  to  you,  above  that 
provided  by  this  funding,  as  part  of  this 
grant. 

(B)  Ineligible  Activities.  Your  grant 
may  not  be  used  to  pay  for  tuition, 
computer  hardware,  meals,  relocation 
costs,  or  other  costs  not  directly  related 
to  your  research  project.  Fellowship 
funding  cannot  be  used  to  substitute  for 
university  funding. 

(C)  Other  Requirements. 

(1)  Support  from  your  university. 
Support  from  your  university  is 
required.  Institutions  will  be  required  to 
contribute,  at  a  minimum,  the  following: 

(a)  Designating  a  faculty  advisor  to 
monitor  your  progress  on  your  research 
project; 

(b)  Office  space,  computer  usage,  etc.; 
and 

(c)  Waived  indirect  costs  above  the 
eight  percent  (8%)  allowed  to  be 
covered  by  this  fellowship.  In  addition, 
your  application  will  be  viewed  more 
favorably  if  your  institution  agrees  to 
reduce  your  course  load  by  at  least  one 
course  per  term  or  semester,  but  to 
continue  paying  you  your  full  salary. 

(2)  Progress  reporting.  You  will  be 
required  to  submit  a  report,  halfway 
through  your  fellowship,  on  the 


progress  you  have  made  towards 
completion  of  the  research  project  and 
the  likelihood  that  you  will  complete  it 
on  time. 

(3)  Mentors.  You  will  be  required  to 
work  with  a  mentor  on  your  research 
project.  The  mentor,  who  can  be 
someone  in  your  institution  or 
elsewhere,  should  be  a  well-respected 
scholar  in  the  area  of  your  research 
topic.  The  mentor  will  be  expected  to 
provide  you  with  advice  and  direction 
on  substantive  research  issues.  The 
mentor  and  the  faculty  monitor 
described  above  can  be,  but  do  not  have 
to  be,  the  same  person. 

(4)  Compliance  with  Fair  Housing  and 
Ci\il  Rights  Laws.  All  applicants  and 
their  subrecipients  must  comply  with 
all  Fair  Housing  and  civil  rights  laws, 
statutes,  regulations  and  executive 
orders  as  enumerated  in  24  CFR 
5.105(a).  In  addition,  the  applicant  and 
any  subrecipients  must  comply  with 
Title  IX  of  the  Education  Amendments 
Act  of  1972  (20  U.S.C.  1681  et  seq). 

If  you,  the  applicant — 

(a)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act  by  the 
Secretary'  alleging  ongoing 
discrimination; 

fb)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or 

(c)  Have  received  a  letter  of 
noncompliance  findings  under  Title  VI. 
Section  504  or  Section  109,  NRC  will 
not  rate  and  rank  your  application 
under  this  NOFA  if  the  charge,  lawsuit 
or  letter  of  findings  has  not  been 
resolved  to  the  satisfaction  of  the 
Department  before  the  application 
deadline.  HUD's  decision  whether  a 
charge,  lawsuit,  or  a  letter  of  findings 
has  been  satisfactorily  resolved  will  be 
based  upon  whether  appropriate  actions 
have  been  taken  to  address  allegations 
of  ongoing  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit  or  letter  of  findings. 

{D]  Conflicts  of  Interest.  All 
individuals  involved  in  rating  and 
ranking  this  NOFA,  including  experts 
and  consultants,  must  avoid  conflicts  of 
interest  or  the  appearance  of  conflicts 
Individuals  involved  in  the  rating  and 
ranking  of  applications  must  disclose  to 
HUD's  General  Counsel  or  HUD's  Ethics 
Law  Division  the  following  information, 
if  applicable:  how  the  selection  or  non- 
selection  of  any  applicant  under  this 
NOFA  will  affect  the  individual's 
financial  interests,  as  provided  in  18 
U.S.C.  208;  or,  how  the  application 
process  involves  a  party  with  whom  the 
individual  has  a  covered  relationship 
imder  5  CFR  2635.502.  The  individual 
must  disclose  this  information  prior  to 
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participating  in  any  matter  regarding 
this  NOFA.  If  you  have  questions 
regarding  these  provisions,  or  if  you 
have  questions  concerning  a  conflict  of 
interest,  you  may  call  the  Office  of 
General  Counsel.  Ethics  Law  Division, 
at  202-70a-3815. 

(E)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximxun  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  for  this  program  is  100. 

Rating  Factor  1:  Capacity  to  do  the 
Research  (15  points).  In  reviewing  this 
factor,  NRC  will  determine  the  extent  to 
which  your  training,  past  employment, 
and  past  written  work,  such  as  your 
dissertation,  teaching,  coursework,  and 
previously  completed  research  papers 
that  were  accepted  for  presentation  or 
publication,  lay  a  foundation  for  this 
proposed  work. 

Rating  Factor  2:  Need  for  the  Research 
(20  points).  In  reviewing  this  factor, 
NRC  will  determine  the  extent  to  which 
your  proposed  project  undertakes 
research  on  an  area  not  covered  by 
previous  research  or  proposes  to  look  at 
a  previously  studied  research  topic  in  a 
new  and  different  way.  Reviewers  will 
look  at  the  clarity  and  compellingness  of 
the  case  the  applicant  makes  for  this 
project  in  the  context  of  the  existing 
literature  and  knowledge  base  for  that 
topic. 
Rating  Factor  3:  Approach  (40  total 

points). 

(a)  Appropriateness  of  your 
Methodology  and  Approach  to  the 
Research  Topic  (25  points).  In  reviewing 
this  factor.  NRC  will  determine  the 
extent  to  which  yoxir  research  design 
and  methodology  are  likely  to  produce 
data  and  inforpiation  that  will 
successfully  answer  your  research 
hypotheses.  NRC  will  also  evaluate  the 
extent  to  which  the  methodology  you 
propose  to  use  is  soimd  and  generally 
accepted  by  the  relevant  research 
community.  Reviewers  will  be  looking 
at  the  extent  to  which  you  use  standard 
methodological  practices  in  line  with 
research  already  completed  or  existing 
publications  in  the  field  related  to  your 
research  questions. 

(b)  Plan  for  Timely  Completion  of 
Your  Research  Project  (10  points).  In 
reviewing  this  factor.  NRC  will 
determine  the  extent  to  which  your 
research  design  and  methodology  and 
plan  for  completion  of  your  research 
project  can  feasibly  be  completed  within 
the  15-month  fellowship  period. 
Applications  that  propose  extremely 
complex  and  time-consuming  data 
collection  efforts  (e.g.,  major 
longitudinal  studies  or  a  very  large 
number  of  site  visits  within  the  grant 


period)  will  be  determined  to  be  less 
feasible  of  completion  within  the 
allowed  time  frame.  For  example,  if  you 
propose  a  methodology  based  on 
information  that  may  not  be  publicly 
available  until  after  the  end  of  the  grant 
period  (e.g..  census  information),  or  a 
data  collection  plan  that  will  take  longer 
than  the  time  you  have  allowed  for  it. 
you  will  get  a  lower  score  than  if  you 
have  presented  a  time  line  and 
methodology  that  show  evidence  that 
the  research  project  can  be  completed 
within  the  grant  period. 

(c)  Quality  of  the  Mentoring  Plan  (5 
points).  In  reviewing  this  factor.  NRC 
will  determine  the  appropriateness  of 
the  person  chosen  to  be  your  mentor  (in 
terms  of  his/her  previous  work  (e.g., 
research,  publications,  presentations, 
standing  in  the  research  community, 
and  availability)  and  the  role  the  mentor 
has  agreed  to  play  in  your  project.  The 
higher  the  time  commitment  the  mentor 
makes  to  you,  the  higher  the  points  you 
will  receive. 

Rating  Factor  4:  Commitment  of  the 
University  (10  points).  In  reviewing  this 
factor,  NRC  will  determine  the  extent  of 
the  commitment  of  your  university, 
beyond  that  required  in  Section  IV 
(CJ(1).  The  quality  of  your  institution's 
commitment,  in  terms  of  its  furthering 
your  research  project,  will  also  be 
evaluated  under  this  factor.  For 
example,  your  university  could  propose 
to  cover  the  cost  of  a  graduate  assistant 
to  work  on  your  research  project  in 
order  to  demonstrate  its  commitment 
beyond  what  is  required  of  it.  The  larger 
the  commitment,  translated  into  dollar 
terms,  the  higher  the  points.  Full  points 
may  only  be  received  if  your  institution 
agrees  to  reduce  your  course  load  by  one 
course  a  semester  or  term  and  continue 
paying  you  your  full  salary. 

Rating  Factor  5:  Relevance  of  Your 
Research  to  HUD's  Strategic  Goals  (15 
points).  In  reviewing  this  factor,  NRC 
will  determine  the  extent  to  which  your 
proposed  research  project  will  produce 
policy-relevant  information  that  is 
directly  related  to  one  or  more  of  the 
strategic  goals  listed  above  (i.e.,  the 
research  could  improve  the 
effectiveness  of  HDD's  programs  and 
policies  and  the  ability  to  achieve  the 
stated  goals).  The  less  directly  related  to 
one  of  these  goals  your  research  project 
is,  the  fewer  points  you  will  receive.  For 
example,  a  study  of  minorities'  housing 
choice  decisions  would  have  high 
relevance  to  HUD's  strategic  goals;  a 
study  of  transportation  inequities  would 
have  mediimi  relevance;  and  a  study  of 
the  effects  of  global  warming  on  urban 
development  would  have  low  relevance. 

(F)  Selections.  HUD  will  fund 
applications  in  rank  order,  tmtil  it  has 


awarded  all  available  funds.  However, 
as  noted  in  Section  II,  HUD  reserves  the 
right  to  make  awards  for  less  than  the 
amount  requested  in  your  application. 
After  all  application  selections  have 
been  made,  HUD  may  require  that  you 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  fellowship  and 
the  grant  budget.  In  cases  where  HUD 
cannot  successfully  complete 
negotiations,  or  you  fail  to  provide  HUD 
with  requested  information,  an  award 
will  not  be  made.  In  such  instances, 
HUD  may  elect  to  offer  an  award  to  the 
next  highest-ranking  applicant,  and 
proceed  with  negotiations  with  that 
applicant.' 

V.  Application  Submission 
Requirements 

You  should  include  an  original  or 
electronic  copy  of  your  application. 
Please  note  the  page  limits  for  some  of 
the  items  listed  below  and  do  not 
exceed  them. 

The  application  kit  made  available  by 
HUD  through  NEC  will  require  the 
following  items: 

(A)  SF-^24 

(B)  SF-424-B 

(C)  SF-^24-C 

(D)  Evidence  of  your  eligibility, 
including; 

(1)  A  Ph.D.  received  on  or  after 
January  1, 1997; 

(2)  A  letter  from  your  faculty 
chairperson,  including  the  university's 
name,  department,  mailing  address, 
telephone  and  facsimile  numbers, 
attesting  to  your  appointment  to  a 
tenuje  track  or  position  extending 
beyond  the  15-month  duration  of  this 
fellowship  and  describing  the  support 
provided  by  the  institution; 

(E)  Response  to  Rating  Factor  1,  your 
capacity  to  do  the  research,  including: 

(1)  Your  graduate  and  post-graduate 
educational  background. 

(2)  A  one-page  abstract  of  your 
dissertation. 

(3)  A  list  of  your  publications:  books, 
refereed  journal  articles,  chapters 
contributed  to  books,  articles  in 
published  proceedings,  and  any  other 
articles. 

(4)  A  list  of  text  and  poster 
presentations  made  during  the  last  five 

years. 

(5)  Grants  and  awards  received  during 
the  last  five  years. 

(6)  Teaching  load  during  the  last  five 
years. 

(7)  Two  letters  of  reference. 

(F)  Response  to  Rating  Factor  2,  need 
for  the  research,  including, 

A  succinct  description  of  how  your 
proposal  is  non-duplicative  of 
previously  published  research,  and  how 
it  supports  HUD's  research  agenda. 
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(G)  Response  to  Rating  Factor  3,  a 
description  of  your  work  plan, 
including: 

(1)  A  one-page  abstract  of  your 
research  project. 

(2)  A  narrative  of  the  proposed 
research,  not  to  exceed  10  double- 
spaced  typed  pages. 

(3)  A  working  bibliography  of  your 
proposed  project. 

(4)  An  annotated  bibliography,  e.g..  a 
two-  or  three-sentence  annotation  for 
ten  to  twelve  key  sources  in  your 
working  bibliography. 

(5)  A  letter  from  your  mentor  that 
includes  his/her  address,  telephone  and 
facsimile  number  and  email  address, 
states  his/her  qualifications  and 
availability  to  be  your  mentor,  and 
describes  his/her  proposed  role  in  your 
research  project. 

(H)  Certifications.  These  forms  must 
be  signed  by  the  applicant  and  can  be 
downloaded  from  the  HUD  web  site  at 
www.hud.gov. 

(1)  HlJD-2992,  Certification  regarding 
debarment  and  suspension  pursuant  to 
24  CFR  part  24. 

(2)  HUD-50071,  Disclosure  of 
lobbying  pursuant  to  24  CFR  part  87. 

(3)  HUD-50070,  Certification  of  Drug- 
Free  Workplace,  pursuant  to  24  CFR 
24.600  etseq. 

VI.  Corrections  to  Deficient 
Applications 

After  the  application  due  date,  HUD 
may  not,  consistent  with  its  regulations 
in  24  CFR  part  4,  subpart  B,  consider 
any  unsolicited  information  yob,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you  to  clarify  an  item  in 
your  application  or  to  correct  technical 
deficiencies.  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  rating  factors.  In  order 
not  to  unreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signature  by  an  authorized 
official.  In  each  case,  HUD  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
or  by  USPS,  return  receipt  requested. 
Clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  must  be 
submitted  within  14  calendar  days  of 
the  date  of  receipt  of  the  HUD 
notification.  (If  the  due  date  falls  on  a 


Saturday.  Sunday,  or  Federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  Federal  holiday.) 

VII.  Environmental  Requirements 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(C)(1),  this  NOFA  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policv  Act  (42 
U.S.C.  4321). 

Vm.  Other  Matters 

(A)  Federalism,  Executive  Order  13132 

This  notice  does  not  have  federalism 
implication  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  goveriunents  or  preempt 
State  law  within  the  meaning  of 
Executive  Order  13132  (entitled 
"Federalism"). 

(B)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards.  Entities  subject  to  24 
CFR  parts  84  and  85  (most  non-profit 
organizations  and  State,  local  and  tribal 
goveriunents  or  government  agencies  or 
instrumentalities  who  receive  Federal 
awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  §§  84.42 
and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
your  university's  code  of  conduct  must: 
prohibit  real  and  apparent  conflicts  of 
interest  that  may  arise  among  officers, 
employees,  or  agents:  prohibit  the 
solicitation  and  acceptance  of  gifts  or 
gratuities  by  your  officers,  employees 
and  agents  for  their  personal  benefit  in 
excess  of  minimal  value;  and,  outline 
administrative  and  disciplinary  actions 
available  to  remedy  violations  of  such 
standards.  If  awarded  assistance  under 
this  NOFA,  you  will  be  required,  prior 
to  entering  into  a  grant  agreement  with 
HUD,  to  submit  a  copy  of  your 
university's  code  of  conduct. 

(C)  Prohibition  Against  Lobbying 
Activities.  You,  the  applicant,  are 
subject  to  the  provisions  of  Section  319 
of  the  Department  of  Interior  and 
Related  Agencies  Appropriation  Act  for 
Fiscal  Year  1991  (31  U.S.C.  1352)  (the 
Byrd  Amendment),  which  prohibits 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  executive  or  legislative 


branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  You  are  required  to 
certify,  using  the  certification  found  at 
Appendix  A  to  24  CFR  part  87.  that  you 
will  not  and  have  not  used  appropriated 
funds  for  any  prohibited  lobbying 
activities.  In  addition,  vou  must 
disclose,  using  Standard  Form  LLL 
"Disclosure  of  Lobbying  .Activities,"  any 
funds,  other  than  federally  appropriated 
funds,  that  will  be  or  have  been  used  to 
influence  Federal  employees,  members 
of  Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts 
Federally  recognized  Indian  tribes  and 
tribally  designated  housing  entities 
(TDHEs)  established  by  federally 
recognized  Indian  tribes  as  a  result  of 
the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  State-recognized 
Indian  tribes  and  TDHEs  established 
under  State  law  must  comply  with  this 
requirement. 

(D)  Section  102  of  the  HUD  Reform 
Act,  Documentation  and  Public  Access 
Requirements  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  (HLID  Reform  Act)  and  the 
regulations  codified  in  24  CFR  part  4. 
subpart  A,  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  bv  HUD.  On 
January'  14.  1992.  HLT)  published  a 
notice  that  also  provides  information  on 
the  implementation  of  Section  102  (57 
FR  1942).  The  documentation,  public 
access,  and  disclosure  requirements  of 
Section  102  apply  to  assistance  awarded 
under  this  NOFA  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
begirming  not  less  than  30  days  after  the 
award  of  the  assistance  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U  S.C, 
552)  and  HUD's  implementing 
regulations  (24  CFR  part  15). 

(2)  Debriefing.  Beginning  not  less  than 
30  days  after  the  awards  for  assistance 
are  announced  in  the  above-mentioned 
Federal  Register  notice  and  for  at  least 
120  days  after  awards  for  assistance  are 
announced,  HUD  will  provide  a 
debriefing  to  any  applicant  requesting 
one  on  their  application.  .Ml  debriefing 
requests  must  be  made  in  writing  or  by 
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email  by  the  authorized  official  whose 
signature  appears  on  the  SF-424  or  his 
or  her  successor  in  office,  and  submitted 
to  the  organization  identified  in  the 
section  entitled  "For  Further 
Information  and  Technical  Assistance.' 
Information  provided  during  a 
debriefing  will  include,  at  a  minimum, 
the  final  score  you  received  for  each 
rating  factor,  final  evaluator  comments 
for  each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 

(3)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  reported  on 
HUD  Form  2880)  will  be  made  available 
along  with  the  applicant  disclosure 
reports,  but  in  no  case  for  a  period  of 
less  than  three  years.  All  reports,  both 
applicant  disclosures  and  updates,  will 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  (24  CFR  part  5). 


(4)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
part  4  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notifv' 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  Section  102(a) 
of  the  HUD  Reform  Act;  and/or 

(ii)  Assistance  provided  through 
grants  or  cooperative  agreements  on  a 
discretionarv-  (non-formula,  non- 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 

(E)  Section  103  of  the  HUD  Reform 
Act  HUD's  regulations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4.  subpart  B, 
apply  to  this  funding  competition.  The 
regulations  continue  to  apply  until  the 
announcement  of  the  selection  of 
successfiil  applicants.  HUD  employees 
mvolved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions  or  from  otherwise  giving  any 


applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  202- 
708-3815.  (This  is  not  a  toll-free 
number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel  or  Headquarters  counsel  for  the 
program  to  which  the  question  pertains. 
The  Catalogue  of  Federal  Domestic 
Assistance  number  is:  14.506. 

K.  Authority 

The  authority  for  this  program  is 
found  in  Title  V  of  the  Housing  and 
Urban  Development  Act  of  1970  (Pub.  L. 
91-609). 

Dated:  April  25,  2002. 
Lawrence  L.  Thompson, 
General  Deputy  Assistant  Secretary- for  Policy 
Development  and  Research. 
[FR  Doc.  02-10726  Filed  4-30-02:  8:45  am] 
BILLING  CODE  4210-62-P 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MAY  1,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promoflon; 
Sign-up  procedures; 
published  4-30-02 
Millc  marketing  orders: 
Upper  Midwest,  published  4- 
22-02 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Kamal  bunt;  published  5-1- 
02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish  and 
Gulf  of  Alaska 
groundfish;  Steller  sea 
lion  protection 
measures;  amendment 
and  correction; 
published  5-1-02 
Groundfish;  reporting  and 
recordkeeping 
requirements;  published 
5-2-02 
Northeastern  United  States 
fisheries — 

Northeast  multlspecies; 
published  4-29-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Pennsylvania;  published  5-1- 
02 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
National  Flood  Insurance 

Program: 

Increased  rates  for 
coverage;  published  2-27- 
02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
IHuman  drugs: 


Sunscreen  products  (OTC); 
final  monograph; 
published  5-2-02 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

West  Virginia:  published  5- 
1-02 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
User  fee  increase:  published 
4-1-02 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 
Allocation  of  assets- 
Interest  assumptions  for 
valuing  and  paying 
benefits,  published  4- 
15-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  4-26-02 
General  Electric  Co  ; 
published  3-27-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards 
Classification  services  to 

growers,  2002  user  fees; 

comments  due  by  5-6-02; 

published  4-19-02  [FR  02- 

09784] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

National  Artxjretum;  schedule 
of  fees:  comments  due  by 
5-10-02;  published  4-10-02 
[FR  02-08589] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Useful  life  of  facility 
detennination;  comments 
due  by  5-9-02:  published 
4-9-02  [FR  02-08484] 

CHEMICAL  SAFETY  AND 

HAZARD  INVESTIGATION 

BOARD 

Government  in  the  Sunshine 
Act;  implementation, 


comments  due  by  5-8-02; 
published  4-8-02  [FR  02- 
08437] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Atlantic  highly  migratory 
species — 
Pelagic  longline 
management;  comments 
due  by  5-10-02; 
published  4-10-02  [FR 
02-08689] 
Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South 
Atlantk:  coastal 
migratory  pelagic 
resources;  comments 
due  by  5-9-02; 
published  3-25-02  [FR 
02-07128] 
Northeastern  United  States 
fisheries — 
Atlantic  hagfish; 
comments  due  by  5-6- 
02;  published  4-5-02 
[FR  02-08335] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries- 
West  Coast  salmon; 
comments  due  by  5-9- 
02;  published  4-24-02 
[FR  02-10083] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 
Incidental  taking — 
Gulf  of  Mexico;  oil  and 
gas  structure  removal 
activities;  bottlenose 
and  spotted  dolphins; 
comments  due  by  5-6- 
02;  published  4-19-02 
[FR  02-09519] 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Hormone  replacement 
therapy  products 
containing  progestogen 
and  estrogen 
substances;  exemption; 
comments  due  by  5-6- 
02;  published  2-19-02 
[FR  02-03999] 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
Freedom  of  Information  Act, 
Privacy  Act,  et  al.; 


implementation;  comments 
due  by  5-7-02;  published  3- 
15-02  [FR  02-06091] 
DEFENSE  DEPARTMENT 
Army  Department 
Corps  Regulatory  Program 
and  new  Historic 
Preservation  Advisory 
Council  regulations; 
comments  due  by  5-7-02; 
published  3-8-02  [FR  02- 
05653] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Multiple  award  contracts; 
competition  requirements 
for  purchase  of  services; 
comments  due  by  5-6-02; 
published  4-1-02  [FR  02- 
07785] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Federal  and  federally-funded 
construction  projects; 
government  contractors' 
labor  relations;  open 
competition  and 
govemment  neutrality 
preservation;  comments 
due  by  5-6-02;  published 
3-7-02  [FR  02-05385] 
ENERGY  DEPARTMENT 
Personnel  Security  Assistance 
Program;  security  police 
officer  positions;  eligibllitiy 
requirements;  comments 
due  by  5-6-02;  published  4- 
4-02  [FR  02-08134] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natbnal  emission  standards: 
Pestickle  active  ingredient 
production;  comments  due 
by  5-10-02;  published  4- 
10-02  [FR  02-07223] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 
manufacturing  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08161] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 

Portland  cement 
manufacturing  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08162] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Vegetable  oil  production; 
solvent  extraction; 
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comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05862] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Vegetable  oil  production; 
solvent  extraction; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05863] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 

Puerto  Rico;  comments  due 
by  5-10-02;  published  4- 
10-02  [FR  02-08686] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
Slates; 

Alabama;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08531] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Alabama;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08532] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08293] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States; 

California;  comments  due  by 
5-8-02:  published  4-8-02 
[FR  02-08291] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

California;  comments  due  by 
5-8-02:  published  4-8-02 
[FR  02-08292] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 
California;  comments  due  by 

5-8-02;  published  4-8-02 

[FR  02-08287] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States; 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08288] 
South  Carolina;  comments 
due  by  5-10-02;  published 
4-10-02  [FR  02-08685] 
Water  supply 
National  pnmary  and 
secondary  dnnking  water 
regulations — 
Aeromonas  hydrophilia  in 
dnnking  water 
distribution  systems; 
analytical  method 
approval;  comments 
due  by  5-6-02; 
published  3-7-02  [FR 
02-05447] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services; 
Numbenng  resource 
optimization;  comments 
due  by  5-6-02;  published 
4-5-02  [FR  02-08250] 
Digital  television  stations;  table 
of  assignments; 
Virginia;  comments  due  by 
5-9-02;  published  4-9-02 
[FR  02-08497] 
Radio  broadcasting 
Worid  Radiocomrnunication 
Conferences;  frequency 
bands  below  28000  kHz; 
comments  due  by  5-8-02; 
published  4-8-02  [FR  02- 
07727] 
Radio  services,  special' 
Pnvate  land  mobile  radio 
services- 
Public  safety 
communications 
improvement  in  800 
MHz  band,  and  900 
MHz  industnal/land 
transportation  and 
business  port  channels 
consolidation:  comments 
due  by  5-6-02; 
published  4-5-02  [FR 
02-08304] 
Radio  stations:  table  of 
assignments; 

Louisiana;  comments  due  by 
5-6-02;  published  4-5-02 
[FR  02-08196] 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Federal  and  federally-funded 
construction  projects, 
government  contractors 
labor  relations,  open 
competition  and 
government  neutrality 
preservation,  comments 
due  by  5-6-02.  published 
3-7-02  [FR  02-05385] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare 
Medicare- Endorsed 
Prescnption  Drug  Card 
Assistance  Initiative 
Correction   comments  due 
by  5-6-02   published  3- 
15-02  [FR  02-05129] 
Medicare-endorsed 
prescnption  drug  card 
assistance  initiative 
Cross-reference 
comments  due  by  5-6- 
02:  published  3-6-02 
[FR  02-05129] 
Medicare-endorsed 
prescription  drug  discount 
card  assistance  initiative 
for  State  sponsors 
Cross-reference 
comments  due  by  5-6- 
02,  published  3-6-02 
[FR  02-05130] 
State  Children's  Health 
Insurance  Program 
Allotments  and  grants  to 
States- 
Prenatal  care  for  unborn 
children,  eligibility: 
comments  due  by  5-6- 
02;  published  3-5-02 
[FR  02-05217] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
General  hospital  and 
personal  use  devices- 
Medical  washer  and 
medical  washer- 
disinfector:  classification 
comments  due  by  5-8- 
02:  published  2-7-02 
[FR  02-03019] 
Orthopedic  devices — 
Resorbable  calcium  salt 
bone  void  filler  device: 
classification,  comments 
due  by  5-8-02, 
published  2-7-02  [FR 
02-03017] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  claims  collection; 


Administrative  wage 
garnishment   comments 
due  by  5-7-02   published 
3-8-02  [FR  02-05524] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting 
Alaska:  spnngsummer 
migratorv  bird  subsistence 
harvest   comments  due  by 
5-8-02,  published  4-8-02 
[FR  02-08384] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Federal  and  federaiiy-funded 
construction  projects, 
government  contractors' 
labor  relations   open 
competition  and 
government  neutrality 
preservation    comments 
due  by  5-6-02    published 
3-7-02  [FR  02-05385] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 
facsimile   games  similar  to 
bingo   and  electronic 
computer   or  other 
technologic  aids  to  Class  ll 
games   definitions 
comments  due  by  6-6-02, 
published  4-29-02  [FR  02- 
10396] 
POSTAL  SERVICE 
Domestic  Maii  Manual 
Automated  flats   new 
specifications,  comments 
due  by  5-6-02,  published 
4-17-02  [FR  02-09306] 
STATE  DEPARTMENT 
Visas,  nonimmigrant 
documentation 
Automatic  visa  revalidation; 
comments  due  by  5-6-02. 
published  3-7-02  [FR  02- 
05325] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Commercial  vessels   iiferatt 
servicing  intervals 
comments  due  by  5-6-02, 
published  3-5-02  [FR  02- 
05211] 
Ports  and  waterways  safety; 
Fore  River  Channel 
Weymouth   MA   safety 
zone   comments  due  by 
5-10-02:  published  4-10- 
02  [FR  02-08591] 
Naval  Vessel  Protection 
Zones   comments  due  by 
5-6-02   published  3-20-02 
[FR  02-06766] 
TRANSPORTATION 
DEPARTMENT 
International  charter  flights 
approval  standards, 


IV 
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rulemaking  petition: 
comments  due  by  5-6-02: 
published  3-21-02  [FB  02- 
06820] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Light-sport  aircraft: 
comments  due  by  5-6-02: 
published  2-5-02  [FR  02- 
02302] 
Ainworthiness  directives: 
de  Havilland  Inc.:  comments 
due  by  5-10-02:  published 
3-28-02  [FR  02-07417] 
Air  Tractor.  Inc.,  comments 
due  by  5-10-02:  published 
3-11-02  [FR  02-05690] 
Bombardier:  comments  due 
by  5-6-02:  published  4-4- 
02  [FR  02-08174] 
Domier:  comments  due  by 
5-6-02;  published  4-5-02 
[FR  02-08285] 
Fokker:  comments  due  by 
5-6-02:  published  4-5-02 
[FR  02-08284] 
McDonnell  Douglas: 
comments  due  by  5-6-02: 
published  3-21-02  [FR  02- 
06795] 
Textron  Lycoming; 
comments  due  by  5-10- 
02;  published  3-11-02  [FR 
02-05691] 
Airworthiness  standards: 
Special  conditions — 
Airbus  Industrie  Model 
A340-500  and  -600 
series  airplanes: 
comments  due  by  5-8- 
02;  published  4-8-02 
[FR  02-07963] 
Class  D  airspace:  comments 
due  by  5-6-02;  published  4- 
2-02  [FR  02-07853] 
Class  E  airspace:  comments 
due  by  5-6-02;  published  4- 
2-02  [FR  02-07854] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards; 
Light  trucks:  2005-2010 
model  years:  comments 


due  by  5-8-02:  published 
2-7-02  [FR  02-02874] 
Light  trucks:  2005-2010 
model  years:  correction: 
comments  due  by  5-8-02; 
published  4-22-02  [FR  02- 
09736] 
Motor  vehicle  safety 
standards: 
Tires:  performance 
requirements,  comments 
due  by  5-6-02:  published 
3-5-02  [FR  02-05151] 
Correction;  comments  due 
by  5-6-02:  published  4- 
3-02  [FR  02-08078] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol,  tobacco,  and  other 
excise  taxes 
Firearms  disabilities  for 
nonimmigrant  aliens  and 
import  permit 
requirements  for 
nonimmigrant  aliens 
bnnging  firearms  and 
ammunition  into  US.; 
comments  due  by  5-6-02; 
published  2-5-02  [FR  02- 
02715] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Unit-livestock-price  method; 
publk;  hearing;  comments 
due  by  5-6-02;  published 
2-4-02  [FR  02-02625] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Mutual  savings  associations, 
mutual  holding  company 
reorganizations,  and 
conversions  from  mutual  to 
stock  form:  comments  due 
by  5-9-02:  published  4-9-02 
[FR  02-07979] 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication,  pensions, 
compensation,  dependency, 
etc 

De  novo  review;  time  limit 
for  requests;  comments 
due  by  5-10-02;  published 
3-11-02  [FR  02-05785] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with   'PLUS"  (Public  Laws 
Update  Service)  on  202-52^- 
6641    This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005htnr)l.  Some  laws  may 
not  yet  be  available. 

H.R.  1432/P.L.  107-160 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  3698  Inner 

Perimeter  Road  in  Valdosta, 

Georgia,  as  the  "Major  Lyn 

Mcintosh  Post  Office 

Building".  (Apr.  18,  2002;  116 

Stat.  123) 

H.R.  1748/P.L.  107-161 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  805  Glen  Bumie 

Road  in  Richmond,  Virginia, 

as  the  Tom  Bliley  Post  Office 

Building".  (Apr.  18,  2002;  116 

Stat.  124) 

H.R.  1749/P.L.  107-162 

To  designate  the  facility  of  the 

United  States  Postal  Sen/ice 

located  at  685  Tumberry  Road 

in  Newport  News,  Virginia,  as 

the  "Herbert  H.  Bateman  Post 

Office  Building".  (Apr.  18, 

2002;  116  Stat.  125) 

H.R.  2577/P.L.  107-163 

To  designate  the  facility  of  the 

United  States  Postal  Service 

located  at  310  South  State 

Street  in  St.  Ignace,  Michigan, 

as  the  "Bob  Davis  Post  Office 

Building".  (Apr.  18,  2002;  116 

Stat.  126) 

H.R.  2876/P.L.  107-164 

To  designate  the  facility  of  the 

United  States  Postal  Service 


located  in  Hariem,  Montana, 
as  the  "Francis  Bardanouve 
United  States  Post  Office 
Building".  (Apr.  18,  2002;  116 
Stat.  127) 

H.R.  2910/P.L.  107-165 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  3131  South  Crater 
Road  in  Petersburg,  Virginia, 
as  the  "Norman  Sisisky  Post 
Office  Building".  (Apr.  18, 
2002;  116  Stat.  128) 

H.R.  3072/P.L.  107-166 

To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  125  Main  Street  in 
Forest  City,  North  Carolina,  as 
the  "Vernon  Tartton  Post 
Office  Building".  (Apr.  18, 
2002;  116  Stat.  129) 

H.R.  3379/P.L.  107-167 

To  designate  the  facility  of  the 
United  States  Postal  Servrce 
located  at  375  Cartis  Path  in 
Deer  Part^,  New  York,  as  the 
"Raymond  M.  Downey  Post 
Office  Building".  (Apr.  18. 
2002;  116  Stat.  130) 

Last  List  April  8,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrilje,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistMrv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— MAY  2002 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  dav 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  llie 
first  issue  of  each  month 


Date  of  FR 
publication 

1  5  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBLICATION 

6C  CA*S  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

May  1 

May  16 

May  31 

June  17 

July  1 

July  30 

May  6 


May  21 


June  5 


June  20 


Julys 


May  2 

May  17 

June  3 

June  17 

July  1 

May  3 

May  20 

June  3 

June  17 

July  2 

July  31 
August  1 
August  5 


May  7 

May  22 

June  6 

June  21 

Julys 

August  5 

May  8 

May  23 

June  7 

June  24 

Julys 

August  6 

May  9 

May  24 

June  10 

June  24 

July  8 

August  7 

May  10 

May  28 

June  10 

June  24 

July  9 

August  8 

May  13 

May  28 

June  12 

June  27 

July  12 

August  12 

May  14 

May  29 

June  13 

June  28 

July  15 

August  12 

May  15 

May  30 

June  14 

July  1 

July  15 

August  13 

May  16 

May  31 

June  17 

July  1 

July  15 

August  14 

May  17 

June  3 

June  17 

July  1 

July  16 

August  15 

May  20 

June  4 

June  19 

Julys 

July  19 

August  19 
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June  5 

June  20 

Julys 

July  22                     / 
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June  6 
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Julys 

July  22                      t- 
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June  7 

June  24 

Julys 

July  22                     / 

August  19 
August  20 


August  21 


May  24 

June  10 

June  24 

Julys 

July  23 
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July  12 

July  29 

August  26 

May  29 

June  13 

June  28 

July  15 

July  29 

August  27 

May  30 
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July  1 

July  15 

July  29 

August  28 
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The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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Presidential 
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The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE177A,  Special  Condition  2»- 
112A-SC] 

Special  Conditions;  Eclipse  Aviation 
Corporation,  Model  500  Airplane; 
Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF): 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments;  correction. 

SUMMARY:  The  FAA  published  a 
document  in  the  Federal  Register  on 

March  13.  2002,  concerning  final  special 
conditions  with  a  request  for  comments 
on  the  Eclipse  Aviation  Corporation. 
Model  500  airplane.  There  were  some 
inadvertent  errors  in  the  document.  This 
document  contains  corrections  to  the 
final  special  conditions  and  reopens  the 
comment  period. 
DATES:  The  effective  date  of  these 
corrected  special  conditions  is  April  19, 
2002.  Comments  must  be  received  on  or 
before  June  3,  2002. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration.  Regional  Counsel. 
ACE-7.  Attention:  Rules  Docket  Clerk. 
Docket  No.  CE177A.  Room  506,  901 
Locust.  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE177A.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer. 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust.  Room  301, 


Kansas  Citv,  Missouri  64106:  telephone 
(816)  329-4123. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

The  FAA  published  a  document  in 
the  Federal  Register  on  March  13.  2002 
(67  FR  11218)  that  issued  final  special 
conditions  and  requested  comments  In 
the  document,  three  errors  appeared. 
This  document  corrects  those  errors. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  special  conditions  with  request  for 
comments  (Docket  No.  CE177)  is 
corrected  as  follows: 

1.  On  page  11218,  column  3. 
beginning  on  line  12  under  the 
"Summary"  paragraph,  the  words 
"displays  manufactured  by  Eclipse 
Aviation  Corporation"  appear.  Remove 
these  words  and  insert  the  words 
"displays  used  in  the  Model  500 
airplane  manufactured  by  Eclipse 
Aviation  Corporation"  in  their  place. 

2.  On  page  11218,  column  3.  under 
the  paragraph  marked  "addresses."  on 
line  5  of  the  paragraph  marked 
"addresses."  "Docket  No.  CE156" 
appears.  The  docket  number  is  corrected 
to  read  "Docket  No.  CE177." 

3.  On  page  11219.  column  3,  in  the 
table  at  the  end  of  the  column,  line  3 
under  the  column  marked  "Frequency." 
the  frequency  listed  as  "500  kHz-20 
MHz"  is  corrected  to  read  "500  kHz-2 
MHz." 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\'  the 
regulatorv  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
mav  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  CE177A  "  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Issued  in  Kansas  City.  Missouri  on  April ' 
19.2002. 

Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-10936  Filed  5-1-02;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-SW-09-AD:  Amendment 
39-12681:  AD  2002-03-52] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  AS350BA. 
AS350B1,  AS350B2,  AS350B3. 
AS350C,  AS350D,  AS350D1 .  AS355E. 
AS355F.  AS355F1,  AS355F2,  AS355N. 
and  EC130  B4  Helicopters;  Correction 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
Airworthiness  Directive  (AD)  2002-03- 
52  for  the  specified  helicopters  that  was 
published  in  the  Federal  Register  on 
March  20.  2002  (67  FR  12856)  The  AD 
contains  a  misspelled  word  and 
incomplete  effective  dates  In  all  other 
respects,  the  original  document  remains 
the  same. 

DATES:  Effective  April  4,  2002  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2002-03-52.  issued  on 
Februar\'  8.  2002,  which  contained  the 
requirements  of  this  amendment 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach.  Aviation  Safety  Engineer.  F.-\A, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0111,  telephone  (817) 222-5130. 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  a  final  rule  AD  2002-03-52  on 
March  11,  2002,  (67  FR  12856.  March 
20,  2002)  for  the  specified  helicopters. 
The  AD  contains  two  errors.  In  the 
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Supplementary  Information,  in  the 
second  sentence,  a  word  is  misspelled. 
"STAFFLEX"  should  be  '-STARFLEX." 
Also,  the  effective  dates  listed  both 
under  the  DATES  caption  of  the  AD  and 
in  paragraph  (f)  are  incomplete  and  fail 
to  make  it  clear  that  the  effective  date 
of  the  emergency  AD,  that  was 
published  in  the  Federal  Register  on 
March  20.  2002,  was  effective 
immediately  to  those  persons  that 
received  it.  Therefore,  this  needs  to  be 
clarified. 

Since  no  other  part  of  the  regulatory 
information  has  been  revised,  the  final 
rule  is  not  being  republished. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  20,  2002  of  the  final  regulations, 
which  were  the  subject  of  FR  Doc.  02- 
6627.  is  corrected  as  follows: 

f  39.1 3    [Corrected] 

{!)  On  page  12856,  under  the  DATES 
caption,  correct  "Effective  April  4, 
2002"  to  read  "Effective  April  4,  2002, 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  AD  2002-03-52, 
issued  on  February  8,  2002,  which 
contained  the  requirements  of  this 
amendment." 

(2)  On  page  12856,  in  the  third 
column,  under  Supplementary 
Information  in  the  second  sentence, 
correct  the  word  "STAFFLEX"  to  read 
"STARFLEX." 

(3)  On  page  12858,  in  the  first 
column,  paragraph  (f).  correct  "This 
amendment  becomes  effective  on  April 
4,  2002"  to  "This  amendment  becomes 
effective  on  April  4,  2002,  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
Emergency  AD  2002-03-52.  issued 
February  8,  2002,  which  contained  the 
requirements  of  this  amendment." 

Issued  in  Fort  Worth,  Texas,  on  April  18. 
2002. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-10532  Filed  5-1-02:  8:45  am] 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-SW-04-AD;  Amendment 
39-12736;  AD  2002-09-03] 

RiN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332L2  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (ECF)  Model 
AS332L2  helicopters.  This  action 
requires,  before  further  flight,  verifying 
that  the  air  vent  is  installed  on  the 
inflation  cylinder  of  each  life  raft 
assembly.  If  the  air  vent  is  missing,  this 
AD  also  requires  replacing  the  cylinder 
head  with  an  airworthy  part  before 
further  flight.  This  amendment  is 
prompted  by  the  discovery  that  an 
inflation  cylinder  in  the  life  raft  did  not 
have  an  air  vent  installed.  This 
condition,  if  not  corrected,  could  result 
in  inadvertent  life  raft  inflation,  loss  of 
the  life  raft,  contact  with  the  main  or  tail 
rotor,  and  subsequent  loss  of  control  of 
the  helicopter. 
DATES:  Effective  May  17,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  1,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2002-SW- 
04-AD,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Regulations  Group,  Fort  Worth,  Texas 
76193-0111,  telephone  (817)  222-5120. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  ECF  Model 
AS332L2  helicopters.  The  DGAC 
advises  of  the  discovery  of  a  missing  air 
vent  on  the  head  of  the  inflation 
cylinder  of  a  life  raft.  Absence  of  an  air 
vent  on  the  cylinder  head  might  lead  to 
inadvertent  life  raft  inflation  and  cause 


the  life  raft  to  be  lost  and  to  come  into 
contact  with  the  main  or  tail  rotor. 

ECF  has  issued  Alert  Telex  No. 
25.01.06,  dated  September  17,  2001. 
which  specifies  checking  that  the  air 
vent  is  installed  on  the  heads  of  the 
cylinders  of  the  life  raft  assemblies.  The 
DGAC  classified  this  service  bulletin  as 
mandatorv  and  issued  AD  2001-500- 
019(A),  dated  October  17,  2001,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

This  helicopter  model  is 
manufactiu-ed  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design. 

Tnis  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  inadvertent  life 
raft  inflation,  loss  of  the  life  raft,  contact 
with  the  main  or  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires,  before 
further  flight,  verifying  that  the  air  vent 
is  installed  on  the  head  of  the  inflation 
cylinders  of  each  life  raft.  If  the  air  vent 
is  missing,  this  AD  also  requires 
replacing  the  cylinder  head  with  an 
airworthy  part  before  further  flight. 
Replacing  the  cylinder  head  or  verifying 
that  the  air  vent  is  installed  on  the 
heads  of  the  inflation  cylinder  is 
terminating  action  for  the  requirements 
of  this  AD. 

None  of  the  Model  AS332L2 
helicopters  affected  by  this  action  are  on 
the  U.S.  Register.  All  helicopters 
included  in  the  applicability  of  this  rule 
are  currently  operated  by  non-U. S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  helicopters  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  V2  work  hoiu-  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu-es.  the  cost  impact 
of  this  AD  would  be  $30  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
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impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identifv'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 


stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Docket  No.  2002-S\V-04- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  i.s 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132.     , 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
unnecessaPt'  in  promulgating  this 
regulation;  therefore,  it  can  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States.  The  FAA  has  also 
determined  that  this  regulation  is  not  a 
"significant  regulator*'  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  Februarv-  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulators- 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.Authority:  49  I'  .S  C.  106(gl.  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-09-03     Eurocopter  France: 

.-Xmenament  39-12~:ib.  Docket  No. 
2O02-S\V-()4-.^D. 

AppUrabilitv  Model  AS332L2  helicopters, 
with  a  life  rah  assembly,  part  number 
000.51047  or  00051048.  installed,  certificated 
in  any  category. 

Note  1:  This  .\D  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner' operator  must  request  approval  for  an 
alternative  method  of  compliance  m 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\Q:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously 

To  prevent  inadvertent  life  raft  inflation, 
loss  of  the  life  raft,  contar t  with  the  main  or 
tail  rotor,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Verify  that  the  air  vent  is  installed  on 
the  head  of  the  inflation  cylinder  of  each  lift 
raft  assemblv  as  shown  in  FIGURE  1: 
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DETAIL  1 


AIR  VENT  INSTALLED 


DETAIL  1 


AIR  VENT  NOT  INSTALLED 


FIGURE  1 


If  the  air  vent  is  missing,  replace  the 
Lvlinder  head  with  an  airworthy  cylinder 
head  before  further  flight. 

Note  2:  Eurocopter  France  Alert  Telex  No. 
25.01  06,  dated  September  17.  2001.  pertains 
to  the  subject  of  this  .'KD. 

(b)  Replacing  the  cylinder  head  or  verifying 
that  the  air  vent  is  installed  on  the  head  of 
the  inflation  cylinder  is  terminating  action 
for  the  requirements  of  this  .\D. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Direr:torate.  PAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 


who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  This  amendment  becomes  effective  on 
May  17,2002. 

Note  4:  The  sub|ecl  of  this  AD  is  addressed 
in  Direction  Generate  De  L'Aviation  Civile 
(France)  AD  2001-500-019(A),  dated  October 
17,  2001. 


Issued  in  Fort  Worth.  Texas,  on  April  17, 
2002. 
Larry  M.  Kelly. 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Senicp. 

|FR  Doc.  02-10649  Filed  5-1-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NE-36-AD:  Amendment 
39-12735;  AD  2002-09-02] 

RIN212&-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic.  Tay  Model  650-15  and  651-54 
Turtjofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Rolls-Royce  pic.  (RR)  Tay 
model  650-15  and  651-54  turbofan 
engines.  This  amendment  requires 
revisions  to  the  Airworthiness 
Limitations  Section  (ALS)  of  the 
Instructions  for  Continued 
Airworthiness  (ICA)  in  the  Time  Limits 
Section  of  the  Engine  Manual  for  Rolls- 
Royce  pic.  Tay  model  650-15  and  651- 
54  series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  The  actions 
specified  bv  this  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Effective  date  June  6.  2002. 
ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7744, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Rolls-Royce  pic.  (RR)  Tay  model  650-15 
and  651-54  turbofan  engines  was 
published  in  the  Federal  Register  on 
December  4,  2001  (66  FR  63009).  That 
action  proposed  to  require  revisions  to 
the  Airworthiness  Limitations  Section 
(ALS)  of  the  Instructions  for  Continued 
Airworthiness  (ICA)  in  the  Time  Limits 
Section  of  the  Engine  Manual  for  RR 
Tav  model  650-15  and  651-54  series 


turbofan  engines  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Inconsistencies  Between  Proposal 
Paragraph  (a)  and  RR  Time  Limits 
Section 

One  commenter  states  there  are 
inconsistencies  between  the  proposed 
changes  to  the  Time  Limits  Section 
(TLS)  and  the  Engine  Manual  (EM)  for 
RR  Tay  model  650-15  and  651-54  series 
turbofan  engines,  as  follows: 

The  GROUP  A  PARTS  MANDATORY 
INSPECTION  TASK  number  is  called 
out  as  05-20-01-800-001,  and  in  the 
RR  EM  the  same  task  number  is  called 
out  as  05-20-01-200-001.  Also,  in 
paragraph  (2).  the  reference  to  "time 
limits  manual  T-211(524)-7RR 
(reference  engine  manual  M-21 1(524) 
7RR)"  should  read  "time  limits  manual 
T-TAY-3RR  and  T-TAY-5RR 
(reference  engine  manual  E-TAY-3RR 
and  E-TAY-5RR).  • 

The  FAA  agrees  that  these 
inconsistencies  need  to  be  corrected  and 
has  made  these  corrections  to  the  final 
rule. 

Inconsistencies  Between  Proposal 
Group  A  Parts  Table  and  RR  TLS 

One  commenter  states  there  are 
inconsistencies  between  the  proposal 
Group  A  Parts  Table  and  the  tabulated 
components  of  the  RR  TLS.  One 
inconsistency  is  that  the  H.P. 
Compressor  Stage  10  to  11  Rotor  Disc 
Spacer  nomenclature  is  not  specifically 
referenced  in  the  Table  of  the  proposal, 
however,  its  task  number  appears  to 
have  been  combined  in  the  Table  with 
the  H.P.  Compressor  Stages  8.  9.  10.  and 
11  Rotor  Discs.  Another  inconsistency  is 
that  the  reference  to  H.P.  Compressor 
Stage  11  to  12  Rotor  Disc  Spacer  appears 
to  have  been  omitted  from  the  proposal 
Table.  Also,  another  inconsistency  is 
that  for  the  H.P.  Turbine  Stage  2  Rotor 
Disc,  the  overhaul  manual  task  number 
in  the  proposal  reads  "72-41-33-200- 
001"  and  in  the  RR  TLS  the  task  number 
reads  "72-41-33-200-000." 

The  FAA  agrees  that  these 
inconsistencies  need  to  be  corrected  and 
has  made  these  corrections  to  the  final 
rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  changes 
described  previously  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
ofthe,\D 

Economic  Analysis 

There  are  approximately  700  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  448 
engines  installed  on  aircraft  of  U.S. 
registrv  would  be  affected  by  this  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  twenty  work  hours 
per  engine  to  accomplish  the 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Since  this  is 
an  added  inspection  requirement, 
included  as  part  of  the  normal 
maintenance  cycle,  no  additional  part 
costs  are  involved.  Based  on  these 
figures,  the  total  cost  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
S537.600. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' Februarv-  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator*' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg),  401 13,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

2002-09-02  Rolls-Royce,  pic:  .Amendment 
3»-12735.  Docket  No.  2001-NE-36-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce  pic.  Tay  Model 
650-15  and  651-54  turbofan  engines.  These 
engines  are  installed  on,  but  not  limited  to 
Boeing  727  and  Fokker  100  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 


have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done.  To  prevent 
critical  life-limited  rotating  engine  part 
failure,  which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  (ALS)  and 
Maintenance  Scheduling  Section  (MSS)  of 
the  Instructions  for  Continued  Airworthiness 
(ICA)  in  the  Time  Limits  Manuals 
publication  number  (P/N)  T-TAY-3RR,  and 


T-TAY-5RR  of  the  Engine  Manuals.  P/N  E- 
TAY-3RR,  and  E-TAY-5RR  as  applicable, 
and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  bv  adding  the 
following:  "GROUP  A  PARTS  MANDATORY 
INSPECTION  TASK  05-20-01-200-001 

(1)  General:  A  full  inspection  of  Group  A 
Parts  must  be  effected  whenever  the 
■following  conditions  are  satisfied. 

(i)  When  the  component  has  been 
completely  disassembled  to  piece-part  level 
in  accordance  with  the  appropriate 
disassembly  procedures  contained  in  the 
Engine  Manual,  and 

(ii)  The  part  has  accumulated  in  excess  of 
100  flight  cycles  in  service  or  since  the  last 
piece-part  inspection,  or 

(iii)  The  component  removal  was  for 
damage  or  a  cause  directly  related  to  its 
removal. 

(2)  Mandatory-  inspections  for  individual 
Group  A  Parts  are  specified  below:  For  time 
limits  manual  T-TAY-3RR  and  T-TAY-5RR 
(reference  engine  manual  E-TAY-3RR  and 
E-TAY-5RR)  onlv.  insert  the  following 
Table: 


Part  nomenclature 


Part  No. 


Inspected  per 

overhaul  manual 

task 


Low  Pressure  Compressor  Rotor  Disc  

I.  P.  Compressor  Rotor — Stage  1  Disc 

I.  P.  Compressor  Rotor— Stage  2  Disc 

I.  P.  Compressor  Rotor— Stage  3  Disk 

L.  P.  and  I.  P.  Compressor  Drive  Shaft 

H.  P.  Compressor  Rear  Drive  Shaft  

L.  P.  Compressor  Rotor  Drive  Shaft 

H.  P.  Compressor  Stage  1  Rotor  Disc  

H.  P.  Compressor  Stages  2  and  3  Rotor  Discs  

H.  P.  Compressor  Stages  4,  5,  6.  and  7  Rotor  Discs  ... 
H.  P.  Compressor  Stages  8.  9.  10.  and  11  Rotor  Discs 
HP.  Compressor  Stage  10  to  11  Rotor  Disc  Spacer  .... 

H.  P.  Compressor  Stage  12  Rotor  Disc  

HP.  Compressor  Stage  11  to  12  Rotor  Disc  Spacer .... 

H.  P.  Turbine  Shaft  

H.  P.  Stage  1  Rotor  Disc  

H.  P.  Turbine  Stage  2  Rotor  Disc 

L.  P.  Turbine  Shaft 

L.  P.  TurtDine  Stage  1  Rotor  Disc  

L.  P.  TurtDine  Stage  2  Rotor  Disc  

L.  P.  Turbine  Stage  3  Rotor  Disc  


All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
AU 
All 
All 
All 


72-31-11-200-000 
72-33-31-200-000 
72-33-32-200-000 
72-33-33-200-000 
72-33^0-200-000 
72-37-31-200-000 
72-37-32-200-002 
72-37-33-200-001 
72-37-33-200-002 
72-37-34-200-000 
72-37-35-200-000 
72-37-35-200-001 
72-37-36-200-001 
72-37-36-200-003 
72-41-31-200-000 
72-41-32-200-000 
72-^1-33-200-000 
72-52-21-200-003 
72-52-22-200-000 
72-52-23-200-000 
72-52-24-200-000 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory-  inspections  must  be  performed 
only  in  accordance  with  the  TLM  and 
applicable  Engine  Manual. 

Alternative  Method  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Engine  Certification 
Office.  Operators  must  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector  (PMI),  who  may  add 
comments  and  then  send  it  to  the  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  anv.  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

(e)  The  records  of  the  jnandatory 
inspections  required  as  a  result  of  revising 
the  TLM  and  the  applicable  Engine  Manual 
and  the  air  carrier's  continuous  airworthiness 
maintenance  program  as  provided  by 
paragraph  (a)  of  this  AD  must  be  maintained 
by  FAA-certificated  air  carriers  which  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  system  currently  specified  in 
their  manual  required  by  sections  121.369  of 


the  Federal  Aviation  Regulations  (14  CFR 
121.369);  or.  in  lieu  of  the  record  showing  the 
current  status  of  each  mandatory-  inspection 
required  by  sections  121.380(a)(2)(vi)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.380(a)(2)(vi)),  certificated  air  carriers 
may  establish  an  approved  alternate  system 
of  record  retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  rhaintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  sections  121.369  (c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated. 
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Note  3:  These  record  keeping  requirements 
apply  only  to  the  records  used  to  document 
the  mandatory  inspections  required  as  a 
result  of  revising  tlie  ALS  and  the  MSS  of  the 
Instructions  for  Continued  Airworthiness  in 
the  Time  Limits  Manual  (Chapter  05-10-00) 
of  the  Engine  Manuals  as  provided  in 
paragraph  (a)  of  this  AD.  and  do  not  alter  or 
amend  the  record  keeping  requirements  for 
anv  other  AD  or  regulator}'  requirement. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
Iune6.  2002. 

Issued  in  Burlington.  Massachusetts,  on 
April  23,  2002. 
Marc  I.  Bouthillier, 
Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senice 
iFR  Doc.  02-10549  Filed  5-1-02;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39. 

[Docket  No.  2002-NM-1 1 0-AD;  Amendment 
39-12729;  AD  2002-08-17] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  DC-10-10F, 
DC-ia-15,  DC-10-30,  DC-10-30F,  and 
DC-10-30F  (KC10A  and  KDC-10) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  DC-10-lOF. 
DC-10-15,  DC-10-30,  DC-10-30F,  and 
DC-10-30F  (KClOA  and  KDC-10) 
airplanes.  This  action  requires  revising 
the  airplane  flight  manual  to  advise  the 
flightcrew  of  necessary'  procedures  if 
certain  thrust  reverser  indicator  lights 
illuminate  or  are  inoperative,  and 
locking  out  any  affected  thrust  reverser 
under  certain  conditions.  This  action 
also  provides  for  returning  a  thrust 
reverser  to  service  after  it  has  been 
locked  out.  This  action  is  necessarv'  to 
prevent  an  uncommanded  in-flight 
deployment  of  a  thrust  reverser,  which 
could  result  in  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

dates:  Effective  May  17.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  May  17. 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  1.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
110-AD.  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov  Comments 
sent  via  fax  or  the  internet  must  contain 
"Docket  No.  2bo2-NM-110-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division.  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  Information  related  to  this  AD 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Philip  C. 
Kush,  Aerospace  Engineer.  Propulsion 
Branch.  ANM-140L.  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood. 
California  90712-4137;  telephone  (562) 
627-5263:  fax  (562)  627-5210. 

Other  Information:  Judy  Colder. 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  227- 
1119,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address; 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  that,  on  February- 
16.  2002.  an  uncommanded  deployment 
of  a  thrust  reverser  occurred  on  the 
number  1  engine  of  a  McDonnell 


Douglas  Model  DC-10-30  airplane 
equipped  with  General  Electric  CF6-50 
engines.  The  uncommanded 
deployment  occurred  following  climb 
and  level-out  at  17,000  feet.  The 
flightcrew  reported  severe  buffeting  of 
the  airplane  with  yaw  to  the  left  and 
pitch-down  of  about  five  degrees.  The 
"REV  UNLOCK"  light  illuminated  prior 
to  onset  of  the  buffeting  The  flightcrew 
shut  down  the  engine,  dumped  fuel, 
turned  back  to  the  departure  airport, 
and  landed  the  airplane.  No  injuries 
were  reported  among  passengers  or 
crew. 

Uncommanded  deployment  of  a 
thrust  reverser  with  a  dual  translating 
cowl  requires  a  minimum  of  two 
failures:  (1)  the  over  pressure  shut-off 
valve  (OPSOV)  must  let  pressure  enter 
into  the  thrust  reverser  actuation 
system:  and  (2)  the  directional  pilot 
valve  (DPV)  must  command  this 
pressure  in  the  deploy  direction.  The 
cause  of  the  presence  of  pressure  in  the 
thrust  reverser  system  has  not  been 
determined. 

Results  of  a  subsequent  investigation 
by  the  engine  manufacturer  revealed 
that  the  DPV  was  misassembled  during 
overhaul  bv  the  DPV  manufacturer  in 
1997.  The  bP\'  was  installed  on  the 
incident  airplane  in  1999.  The 
misassembly  involved  incorrect 
installation  of  a  washer  and  bushing  in 
the  DPV  piston/poppet  subassembly 
Results  of  vibration-table  testing  showed 
that  a  DPV  misassembled  in  this  way 
could  change  positions  from  'stow 
command"  to  "deploy  command"  on  its 
own.  When  a  DPV  is  in  the  "deploy 
command"  position,  a  single  failure  of 
the  OPSOV  could  result  in  an 
uncommanded  deployment  nf  the  thrust 
reverser  during  flight.  This  condition,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane, 

McDonnell  Douglas  Model  DC-10-10, 
DC-10-lOF,  DC-10-15,  DC-10-30F, 
and  DC-10-30F  (KClOA  and  KDC-10) 
airplanes  are  equipped  with  the  same  or 
similar  engines  and  thrust  reverser 
systems  as  the  Model  DC-10-30 
airplane  involved  in  the  incident 
described  previously.  Therefore,  these 
models  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  DC-10  Minimum  Equipment 
List  Procedures  Manual,  Item  78-1. 
Revision  11,  dated  lanuary  1999.  Item 
78-1  describes  maintenance  procedures 
for  deactivating  and  locking  a  fan  thrust 
reverser.  as  well  as  an  optional  method 
for  deactivating  and  locking  a  fan  thrust 
reverser. 
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Explanation  of  Terminating  Action 

The  FAA  previously  has  issued  AD 
2001-17-19.  amendment  39-12410  (66 
FR  44950,  August  27,  2001),  which 
applies  to  all  McDonnell  Douglas  DC- 
10-10.  DC-10-lOF.  DC-10-15.  DC-10- 
30.  DC-10-30F.  and  DC-10-30F 
(KCIOA  and  KDC-10)  airplanes.  Among 
other  actions,  that  AD  requires  eventual 
installation  of  an  additional  locking 
system  on  each  thrust  reverser. 
Airplanes  on  which  the  additional 
locking  system  has  been  installed 
according  to  AD  2001-17-19  are  not 
subject  to  this  AD. 

Other  Relevant  Rulemaking 

The  FAA  has  recently  issued 
emergency  AD  2002-08-51.  which  is 
applicable  to  Airbus  Model  A300  B2 
and  B4  series  airplanes  equipped  with 
General  Electric  CF6-50  engines.  That 
AD  requires  deactivating  both  thrust 
reversers  and  revising  the  FAA- 
approved  airplane  flight  manual  (AFM) 
to  impose  performance  penalties  during 
certain  takeoff  conditions  to  ensure  that 
safe  and  appropriate  performance  is 
achieved  for  airplanes  on  which  both 
thrust  reversers  have  been  deactivated. 
That  AD  is  intended  to  prevent  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser,  which  could  result  in 
reduced  controllability  of  the  airplane. 
Because  the  identified  unsafe  condition 
may  be  especially  critical  for  Airbus 
Model  A300  B2  and  B4  series  airplanes, 
the  FAA  found  it  appropriate  to  issue 
the  action  for  those  airplanes  as  an 
emergency  AD. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  tn 
prevent  an  uncommanded  in-flight 
deployment  of  a  thrust  reverser,  which 
could  result  in  reduced  controllability 
of  the  airplane.  This  AD  requires 
revising  the  FAA-approved  AFM  to 
advise  the  flightcrew  of  necessary 
procedures  if  the  "REVERSER 
UNLOCK"  (also  labeled  "REV  IN 
TRANS")  or  the  "REVERSER  VALVE 
OPEN"  lights  of  engine  1  or  engine  3 
illuminate  or  are  inoperative.  This  AD 
also  requires  locking  out  the  affected 
thrust  reverser  if  either  of  these  lights 
illuminate  or  are  inoperative  or  if  a 
thrust  reverser  fails  to  stow  after 
landing.  This  AD  also  provides  for 
returning  a  thrust  reverser  to  service 
after  it  has  been  locked-out. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 


which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  EETective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involv  !s  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-llO-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  corrunenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalisiji  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  vmder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-08-17    McDonnell  Douglas: 

Amendment  39-12729.  Docket  2002- 
NM-nO-AD. 

Applicability:  Model  DC-10-10,  DC-10- 
lOF.  DC-10-15.  DC-10-30,  DC-10-30F,  and 
DC-10-30F  (KClOA  and  KDC-10)  airplanes: 
certificated  in  any  category;  Except  those  on 
which  an  additional  locking  system  has  been 
installed  on  the  thrust  reverser  on  engine  1 
and  engine  3,  according  to  paragraph  (c)  of 
AD  2001-17-19,  amendment  39-12410. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  ot  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  in-flight 
deployment  of  a  thrust  reverser,  which  could 
result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Airplane  Flight  Manual  Revision 

(a)  Within  1,5  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  airplane  flight  manual 
(AFM)  to  include  the  following  information 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM): 

THRUST  REVERSER  LIGHTS 

A.  If  the  -REVERSER  UNLOCK"  (also 
labeled  'REV  IN  TRANS")  light  of  engine  1 
or  engine  3  or  the  "REVERSER  VALVE 
OPEN"  light  of  engine  1  or  engine  3 
illuminates,  even  if  the  aircraft  behavior  is 
normal  (not  accompanied  by  aircraft  buffet, 
trim  change,  or  performance  degradation). 
the  flightcrew  must: 

—Reduce  the  throttle  to  Flight  Idle,  AND 
— Land  at  a  suitable  airport. 

B.  Takeoff  is  not  permitted  if: 

1.  Any  of  the  conditions  of  A.,  above,  have 
occurred,  OR 

2.  A  thrust  reverser  did  not  stow  after 
previous  landing,  OR 

3.  Either  the  "REVERSER  UNLOCK"  (also 
labeled  "REV  IN  TRANS")  light  of  engine  1 
or  engine  3,  or  "REVERSER  VALVE  OPEN" 
light  of  engine  1  or  engine  3,  is  inoperative. 

C.  Takeoff  is  permitted  only  if  the  affected 
reverser(s)  has  been  locked  out. 

D.  For  landing  with  both  wing  thrust 
reversers  deactivated: 

For  Model  DC-10-15.  DC-10-30.  DC-10- 
30F,  and  DC-10-30F  (KClOA  and  KDC-10) 
airplanes,  increase  the  required  runway 
length  by  10%  under  wet  or  contaminated 
runway  conditions. 

For  Model  DC-10-10  and  DC-10-lOF 
airplanes,  increase  the  required  runway 
length  by  22%  under  wet  runway  conditions, 
and  increase  the  required  runway  length  by 
48%  under  contaminated  runway  conditions. 

E.  For  takeoff  with  both  wing  thrust 
reversers  deactivated: 

For  all  airplane  models,  takeoff  with  both 
wing  thrust  reversers  deactivated  is 
prohibited  under  contaminated  runway 
conditions.  Increase  the  required  runway 
length  by  5%  under  wet  runway  conditions." 

Lock-out  of  Thrust  Reverser 

(b)  If  the  conditions  in  paragraph  (b)(1)  or 
(b)(2)  of  this  AD  occur:  Before  the  next  flight, 
lock  out  any  affected  thrust  reverser  by 


accomplishing  both  maintenance  procedures 
for  fan  reverser  deactivation  and  locking  and 
the  optional  method  for  fan  reverser 
deactivation  and  locking  in  Boeing  DC-10 
Minimum  Equipment  List  (MEL)  Procedures 
Manual,  Item  78-1.  Revision  11.  dated 
lanuarv  1999,  according  to  that  document. 

(1)  The  "REVERSER  UNLOCK"  (also 
labeled  "REV  IN  TRANS")  light  of  engine  1 
or  engine  3,  or  the  "REVERSER  VALVE 
OPEN"  light  of  engine  1  or  engine  3.  is 
inoperative  or  illuminates  when  the  thrust 
reverser  is  in  the  stowed  position. 

(2)  A  thrust  reverser  does  not  stow  after 
landing. 

Operation  With  a  Locked-Out  Thrust 
Reverser/Return  to  Service 

(c)  .An  airplane  may  operate  indefinitely 
with  a  thrust  reverser  that  has  been  locked 
out  according  to  this  .^D  in  lieu  of  MEL 
criteria.  An  operator  may  only  return  a 
locked-out  thrust  reverser  to  service  when 
the  cause  of  the  condition  that  prompted  the 
lock-out  of  the  thrust  reverser  (as  specified  in 
paragraph  (b)(1)  or  (b)(2)  of  this  AD.  as 
applicable)  has  been  determined  and 
corrected.  The  corrective  action  must  be 
approved  bv  the  Manager  Los  .Angeles 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  must  submit  requests  for  such 
approvals  through  an  appropriate  FAA 
Principal  Maintenance  or  Operations 
Inspector,  who  may  add  i  omments  and  then 
send  it  to  the  Manager.  Los  Angeles  .^CO,  For 
a  corrective  action  to  be  considered  approved 
by  the  Manager.  Los  .Angeles  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Terminating  Action 

(d)  Installation  of  an  additional  locking 
system  on  each  thrust  reverser  according  to 
paragraph  (c)  of  AD  2001-17-19.  amendment 
39-12410.  terminates  the  requirements  of 
this  AD.  After  that  action  has  been 
accomplished,  the  AFM  revision  required  bv 
paragraph  (a)  of  this  .'\D  may  be  removed 
from  the  AFM. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  !e\el  of  safety  may  bt- 
used  if  approved  by  the  Manager.  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FA.^ 
Principal  Maintenance  or  Operations 

•  Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  .Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  .\ngeles  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  ol  this  AD 
can  be  accomplished,  with  the  following 
limitations: 

(1)  The  affected  reverser  must  be  in  the 
stowed  position  before  takeoff. 


(2)  The  affected  engine  must  be  shut  down 
and  isolated  from  bleed  air, 

(3)  The  airplane  may  carry  no  passengers 
and  only  minimum  crew. 

Incorporation  by  Reference 

tg)  The  lotk-out  of  an  affected  thrust 
reverser.  if  accomplished,  shall  be  done  m 
accordance  with  Boeing  DC-10  Minimum 
Equipment  List  Procedures  Manual,  Item  78- 
1,  Revision  11,  dated  January  1999,  which 
contains  the  following  list  oi  effective  pages: 


Page  number 


Table  of  Contents 
Page  78-i 


Date 

shown  on  page 


January  1999 


This  incorporation  by  reference  was 
approved  bv  the  Director  of  the  Federal 
Register  in  accordance  with  5  US.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846. 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  .Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,,  suite  700,  Washington. 
DC, 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
May  17.  2002. 

Issued  in  Renton.  Washington,  on  April  19. 
2002. 
Lirio  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
!FR  Dor  02-10248  Filed  5-1-02;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2001-NM-49-AD:  Amendment 
39-12738:  AD  2002-09-05] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  ceitain  Bombardier  Model 
CL-600-2B19  series  airplanes,  that 
requires  a  one-time  inspection  of  the 
fuel-level  sensing  wires  in  the  center 
fuel  tank  for  damage  and  for  clearance 
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from  the  adjacent  structure;  and 
corrective  action,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct 
inadequate  clearance  between  the  fuel- 
level  sensing  wires  in  the  center  fuel 
tank  and  adjacent  structures,  which 
could  lead  to  chafing  of  the  wires, 
resulting  in  electrical  arcing  between 
the  fuel-level  sensing  wires  and  the 
center  fuel  tank  and  a  consequent  fire  or 
explosion  in  the  center  fuel  tank.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  June  6,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  [une  6. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  S\V.,  Renton,  Washington:  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream.  New  York: 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  Castracane,  Aerospace 
Engineer,  Svstems  and  Flight  Test 
Branch.  ANE-172.  FAA.  New  York 
.•\ircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York  11581:  telephone  (516)  256-7535: 
fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  series  airplanes 
was  published  in  the  Federal  Register 
on  February  22,  2002  (67  FR  8214).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  fuel-level  sensing 
wires  in  the  center  fuel  tank  for  damage 
and  for  clearance  from  the  adjacent 
structure:  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received.  The 
commenter  states  that  an  inspection  of 
the  fuel-level  sensing  wires  in  the  center 
fuel  tank  has  revealed  no  damage  or 
chafing  on  its  airplanes. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  160  Model 
CL-600-2B19  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  S60  per  work  hour. 
Required  parts  will  be  provided  at  no 
charge  by  the  manufacturer.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
596,000,  or  S600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 

"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 

"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-09-05  Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  .•\mendment  39-12738. 
Docket  2001-NM-49-AD. 

Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  through  7295 
inclusive;  certificated  in  any  category. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  action.s  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  inadequate  clearance 
between  the  fuel-level  sensing  wires  in  the 
center  fuel  tank  and  adjacent  structures, 
which  could  lead  to  chafing  of  the  wires, 
resulting  in  electrical  arcing  between  the 
fuel-level  sensing  wires  and  the  center  fuel 
tank  and  a  consequent  fire  or  explosion  in 
the  center  fuel  tank,  accomplish  the 
following: 

Inspection 

(a)  At  the  next  "'A"'  check  but  no  later  than 
500  flight  hours  after  the  effective  date  of  this 
AD:  Perform  a  general  visual  inspection  of 
the  fuel-level  sensing  wires  in  the  center  fuel 
tank  for  damage  and  for  clearance  from 
adjacent  structures,  in  accordance  with 
Bombardier  Alert  Ser\'ice  Bulletin  601R-28- 
042.  Revision  "A,"  dated  January  12,  2001.  If 
the  inspection  reveals  that  the  clearance 
between  the  fuel-level  sensing  wires  and 
adjacent  structures  is  less  than  the  minimum 
clearance  specified  in  the  service  bulletin. 
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prior  to  further  flight,  adjust  the  clearance  in 
accordance  with  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
davlight.  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Note  3:  Inspection,  adjustment  of  the 
clearance  between  the  fuel-level  sensing 
wires  and  adjacent  structures,  and 
replacement  of  damaged  fuel-level  sensing 
wires  accomplished  prior  to  the  effective  date 
of  this  AD,  in  accordance  with  Bombardier 
Alert  Service  Bulletin  601R-28-042,  dated 
August  14.  2000.  are  considered  acceptable 
for  compliance  with  the  applicable  action 
specified  in  this  AD. 

Replacement 

(b)  If  the  inspection  required  by  paragraph 
(a)  of  this  .'\D  reveals  damage  to  the  fuel-level 
sensing  wires;  Prior  to  further  flight,  replace 
the  damaged  fuel-level  sensing  wires  having 
part  number  (P/N)  601R57137-1/01  with 
new.  improved  fuel-level  sensing  wires 
having  P/N  601R57137-1/S01,  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
601R-28-042.  Revision  A.'  dated  January  12, 
2001. 

Installation  of  Cushioned  Clamps 

(c)  Prior  to  further  flight  after 
accomplishing  the  actions  required  by 
paragraphs  (a)  and  (b)  of  this  AD,  if 
applicable:  Install  cushioned  clamps  between 
pipe  P/N  601R62261-55  and  the  fuel-level 
sensing  wires,  in  accordance  with 
Bombardier  Alert  Service  Bulletin  601R-28- 
042,  Revision  'A.'  dated  [anuary  12,  2001. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  .Manager.  New  York 
Aircraft  Certification  Office  (ACQ).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACQ. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
601R-28-042.  Revision  A.'  dated  lanuary  12. 
2001.  This  incorporation  by  reference  was 


approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L".SC.  n52(a) 
and  1  CFR  part  51.  Copies  mav  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H.3C  3G9,  Canada  Copies 
may  be  inspected  at  the  F.A.'K,  Transport 
.Airplane  Directorate.  1601  Lind  Avenue, 
SW,,  Renton,  Washington;  or  at  ihe  F.AA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street.  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-31.  dated  October  4,  2000. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
Iune6.  2002. 

Issued  in  Renton.  Washington,  on  April  24. 
2002. 

Lirio  Liu-Nelson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc,  02-10651  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4910-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-165-AD;  Amendment 
39-12739;  AD  2002-09-06] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  and 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  and 
MD-88  airplanes.  This  AD  requires  an 
inspection  to  verify  proper  installation 
of  the  support  clamp  of  the  alternating 
current  (AC)  power  relay  feeder  cables 
at  the  aft  inboard  side  of  the  electrical 
power  center,  and  corrective  actions,  if 
necessary.  This  action  is  necessar\'  to 
prevent  the  AC  power  relay  feeder 
cables  from  chafing  against  the  aft 
inboard  side  of  the  electrical  power 
center  due  to  improper  installation, 
which  could  result  in  electrical  arcing 
and  damage  to  adjacent  structures,  and 
consequent  smoke  and/or  fire  in  the 
electrical  power  center  area.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 


DATES:  Effective  June  6.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  6, 
2002. 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  .\D  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  mformation  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW,,  Renton. 
Washington;  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer. 
Systems  and  Equipment.  .•\NM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712^137; 
telephone  (562)  627-5344;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (.A.D) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81.  -82.  and  -83 
series  airplanes,  and  Model  MD-88 
airplanes,  was  published  in  the  Federal 
Register  on  January  9,  2002  (67  FR 
1165),  That  action  proposed  to  require 
an  inspection  to  verif>'  proper 
installation  of  the  support  clamp  of  the 
alternating  current  (AC)  power  relay 
feeder  cables  at  the  aft  inboard  side  of 
the  electrical  power  center,  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public, 

Explanation  of  Change  to  Applicability 
of  Proposed  Rule 

The  F.A.\  has  revised  the  applicability 
of  this  final  rule  to  identif>-  model 
designations  as  published  in  the  most 
recent  tvpe  certificate  data  sheet  for  the 
affected  models. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
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safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  bidden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  162  Model 
DC-9-81  (MD-81).  DC-^82  (MD-82). 
DC-9-83  (MD-83).  and  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
90  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$5,400.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-09-06    McDonnell  Douglas: 

Amendment  39-12739.  Doclcet  200O- 
NM-165-.\D. 

Appllcabilitv:  Model  DC-9-81  (MD-81), 
DC-9-82  (MI>-82),  DC-9-83  (MD-83),  and 
MD-88  airplanes:  certificated  in  any 
category:  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD80-24A145. 
Revision  01.  dated  June  22.  2000. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  alternating  current  (AC) 
power  relay  feeder  cable  from  chafing  against 
the  aft  inboard  side  of  the  electrical  power 
center,  which  could  result  in  electrical  arcing 
and  damage  to  adjacent  structures,  and 
consequent  smoke  and/or  fire  in  the 
electrical  power  center  area,  accomplish  the 
following: 

Inspection 

(a)  Within  1  year  from  the  effective  date  of 
this  AD.  do  a  general  visual  inspection  to 
verify-  proper  installation  of  the  support 
clamp  of  the  alternating  current  (AC)  power 
relay  feeder  cables  (includes  the  clamp, 
grommet,  and  sta-strap)  at  the  aft  inboard 
side  of  the  electrical  power  center,  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-24A145.  Revision  01.  dated  June  22, 
2000. 


Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Proper  Installation:  No  Further  Action 

(1)  If  the  installation  of  the  clamp, 
grommet.  and  sta-strap  is  correct,  no  further 
action  is  required  by  this  AD. 

Improper  Installation:  Corrective  Actions 

(2)  If  any  installation  of  the  clamp, 
grommet.  or  sta-strap  is  not  correct,  before 
further  flight,  do  the  actions  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Do  a  general  visual  inspection  of  the 
power  relay  feeder  cables  for  chafing,  per  the 
service  bulletin.  If  any  chafing  is  found, 
before  further  flight,  repair  per  the  service 
bulletin. 

(ii)  Install  the  clamp,  grommet,  and  sta- 
strap,  per  the  service  bulletin. 

Note  3:  Accomplishment  of  the  actions 
specified  in  McDonnell  Douglas  MD80-24- 
145,  dated  December  15.  1992.  before  the 
effective  date  of  this  AD,  is  considered 
acceptable  for  compliance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Incorporation  by  Reference 

(c)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Ser\'ice 
Bulletin  MD80-24A145.  Revision  01,  dated 
June  22.  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846. 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A  (D800-O024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington:  at  the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 
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Effective  Date 

(d)  This  amendment  becomes  effective  on 
Iune6.  2002. 

Issued  in  Renton.  Washington,  on  April  24, 
2002. 

Lirio  Liu-Nelson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
|FR  Doc.  02-10R52  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4910-1J-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-1 64-AD;  Amendment 
39-12740:  AD  2002-09-07] 

RIN2120-AA64 

Airworthiiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
&-82  (MD-«2),  DC-9-83  (MD-83),  and 
MD-88  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82).  DC-9-83  (MD-83).  and 
MD-88  airplanes.  This  AD  requires  an 
inspection  of  the  electrical  power  feeder 
cables  in  the  aft  cargo  compartment 
sidevvall  for  chafing  and/or  preloading, 
and  corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  possible 
arcing  of  the  electrical  power  cables  in 
the  aft  cargo  compartment  sidevvall  and 
consequent  damage  to  equipment  and 
the  adjacent  structure,  which  could 
result  in  smoke  and/or  fire  in  the  cargo 
compartment.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  lune  6.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  lune  6. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division.  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846.  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW,,  Renton, 
Washington:  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 


Paramount  Boulevard,  Lakewood. 
California:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  N\V., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer. 
Airframe  Branch.  ANM-13UL.  FAA.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
Cahfornia  90712-4137:  telephone  (562) 
627-5344: fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81.  -82.  and  -83 
series  airplanes,  and  Model  MD-a8 
airplanes,  was  published  in  the  Federal 
Register  on  January  9.  2002  (67  FR 
1169).  That  action  proposed  to  require 
an  inspection  of  the  electrical  power 
feeder  cables  in  the  aft  cargo 
compartment  sidewall  for  chafing  and/ 
or  preloading,  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  to  Applicabilit> 
of  Proposed  Rule 

The  FAA  has  revised  the  applicability 
of  this  final  rule  to  identif\-  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safetv  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximatelv  112  Model 
DC-9-81  (MD-81),  DC-9-82  (MD-82). 
DC-9-83  (MD-83).  and  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
57  airplanes  of  U.S.  registry-  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$3,420.  or  $60  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  .^D  rulemaking 
actions  represent  only  the  time 
necessar>-  to  perform  the  specific  actions 
actually  required  by  the  AD  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  di-scussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action'"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034'  Februarv  26.  1979):  and  (3) 
will  not  have  a  significant  ('c:onomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

According! v.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44-01 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
2002-0»-07     McDonnell  Douglas: 

.Amendment  39-12740.  Docket  2000- 
NM-164-AD. 

Applicabilitv:  Mode]  DC-9-81  (MD-61). 
DC-9-82  (MD^2).  DC-9-83  (ME>-83).  and 
MD-88  airplanes;  certificated  in  any 
category;  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD80-24A124. 
Revision  01.  dated  .August  24.  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  arcing  of  the  electrical 
power  cables  in  the  aft  cargo  compartment 
sidewall  and  consequent  damage  to 
equipment  and  the  adjacent  structure,  which 
could  result  in  smoke  and/or  fire  in  the  cargo 
compartment,  accomplish  the  following: 

Inspection  and  Corrective  Action,  if 
Necessary 

(a)  Within  1  year  after  the  effective  date  of 
this  AD.  perform  a  general  visual  inspection 
of  the  electrical  power  feeder  cables  on  each 
side  of  the  floor  support  strut  at  station 
Y=1231.00  for  chafing  and  preloading  against 
the  adjacent  floor  support  cutout,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-24A124.  Revision  01, 
dated  August  24.  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Note  3:  Accomplishment  of  the  actions 
required  by  this  AD.  before  the  effective  date 
of  this  AD.  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  24-124. 
dated  September  26,  1991.  is  considered 
acceptable  for  compliance  with  the 
requirements  of  this  AD. 

(1)  Condition  1.  If  no  chafing  and 
preloading  of  the  electrical  power  feeder 
cables  are  found,  no  further  action  is  required 
by  this  AD. 

(2)  Condition  2.  If  any  chafing  of  the 
electrical  power  feeder  cable  is  found,  before 


further  flight,  repair  the  cable,  install  a  shim 
on  the  bracket,  and  reposition  the  cable;  in 
accordance  with  the  service  bulletin. 

(3)  Condition  3.  If  any  preloading  of  the 
electrical  power  feeder  cable  is  found,  before 
further  flight,  install  a  shim  on  the  bracket 
and  reposition  the  cable,  in  accordance  with 
the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Manager,  Los  Angeles 
ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A124,  Revision  01.  dated 
August  24.  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
June  6,  2002. 

Issued  in  Renton,  Washington,  on  April  24, 
2002. 

Lirio  Liu-Nelson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-10653  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-25-AD;  Amendment 
39-12734;  AD  2002-09-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  4000  Series  Turtxrfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Pratt  &  Whitney  (PW) 
PW4090,  PW4090-3,  PW4074D, 
PW4077D,  PW4090D,  and  PW4098 
turbofan  engines  with  15th  stage  high 
pressure  compressor  (HPC)  disks  having 
certain  part  numbers  (P/N's).  This 
amendment  requires  initial  and 
repetitive  borescope  inspections  of  15th 
stage  HPC  disks  for  cracks  in  the  knife 
edges,  eddy  current  inspections  (ECI's) 
of  blade  loading  slots  if  required,  and 
removal  of  cracked  disks,  ha  addition, 
this  amendment  requires  the  removal 
from  service  of  these  P/N  disks,  at  a  new 
lower  cyclic  life  limit.  This  amendment 
is  prompted  by  two  reports  of  15th  stage 
HPC  disks  with  cracks  in  the  outer  rim 
front  rail  of  the  blade  loading  slots,  and 
in  the  front  forward  and  middle  knife 
edges.  The  actions  specified  by  this  AD 
are  intended  to  prevent  15th  stage  HPC 
disk  failures  from  cracks,  which  could 
result  in  an  uncontained  engine  failure. 
DATES:  Effective  date  June  6,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  6,  2002. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  mTORUA-nON  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park;  telephone  (781)  238- 
7747,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
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include  an  AD  that  is  applicable  to 
PW4090,  PW4090-3.  PW4074D, 
PW4077D,  PW4090D,  and  PW4098 
turbofan  engines  with  15th  stage  high 
pressure  compressor  (HPC)  disks  having 
certain  P/N's,  was  published  in  the 
Federal  Register  on  November  23,  2001 
(66  FR  58689).  That  action  proposed  to 
require  initial  and  repetitive  borescope 
inspections  of  15th  stage  HPC  disks  for 
cracks  in  the  knife  edges,  eddy  current 
inspections  (ECI's)  of  blade  loading  slots 
if  required,  and  removal  of  cracked 
disks.  In  addition,  that  action  proposed 
to  require  the  removal  from  service  of 
these  P/N  disks,  at  a  new  lower  cyclic 
life  limit.  The  proposed  actions  were  to 
be  done  in  accordance  with  the 
Accomplishment  Instructions  of  PW 
Service  Bulletin  PW4G-112-A72-242, 
dated  May  1,2001. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  in  the 
paragraph  entitled  "Differences  Between 
this  AD  and  Manufacturer's  Service 
Information"  the  sentence  stating  that 
PW  has  informed  the  FAA  that  to  help 
reduce  the  operators'  cost  of  replacing 
disks,  PW  may  supply  replacement 
disks  at  no  cost,  to  be  installed  at  the 
time  disks  with  more  than  2,000  cycles- 
since-new  (CSN)  are  removed  for 
maintenance,  be  deleted. 

The  FAA  agrees.  Although  this  cost 
reduction  information  was  supplied  by 
the  manufacturer  for  the  proposed  rule, 
the  purposes  of  this  AD  are  to  mandate 
initial  and  repetitive  inspections  for 
cracks,  and  to  establish  a  lower  life  limit 
for  the  disk.  The  replacement  of  disks 
with  more  than  2,000  CSN  when  in  the 
shop  was  determined  based  on 
economic  consideration,  and  is  not  a 
hard  time  limit  for  the  disk.  Therefore, 
to  avoid  confusion,  the  cost  reduction 
information  is  removed  from  this  final 
rule. 

One  commenter  requests  that  a 
typographical  error  be  corrected  in  the 
paragraph  entitled  "Manufacturer's 
Service  Information"  from  8,000  hours 
CSN,  to  8,000  CSN. 

The  FAA  agrees  that  the  sentence 
does  contain  a  typographical  error, 
however,  the  final  rule  does  not  contain 
the  paragraph  referred  to  and  is  not 
affected. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  160  PW4090. 
PW4090-3.  PW4074D.  P\V4077D, 
PW4090D.  and  PW4098  turbofan 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
70  engines  installed  on  airplanes  of  U.S. 
registry'  would  be  affected  by  this  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  2.5  work  hours  per 
engine  to  accomplish  an  initial 
borescope  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  for  a  borescope 
inspection  would  cost  approximately  $9 
per  engine.  Based  on  these  figures,  the 
total  cost  for  the  initial  borescope 
inspection  for  U.S.  operators  is 
estimated  to  be  $11,130.  Assuming  that 
all  70  engines  would  require  15th  stage 
HPC  disk  replacement,  and  that  a 
replacement  disk  costs  approximately 
$65,000,  the  total  disk  cost  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$4,550,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above.  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulator.'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February'  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-09-01     Pratt  &  Whitney:  .\mendment 
,39-12734.  Docket  No  2001-NE-25-AD 
Applicability  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney  (PW) 
PW4090.  PW4090-3.  PW4074D,  PW4077D, 
PW4090D,  and  PVV4098  turbofan  engines 
with  15th  stage  high  pressure  compressor 
(HPC)  disks  part  numbers  (P/N's)  56H015  or 
57H715  These  engines  are  installed  on.  but 
not  limited  to  Boemg  777  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  ,\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  15th  stage  HPC  disk  failures 
from  cracks,  which  could  result  in  an 
unrontained  engine  failure,  do  the  following: 

Initial  Inspection 

(a)  Perform  an  Initial  inspection  for  cracks 
in  the  front  rail  of  the  blade  loading  slots  and 
front  forward  and  middle  knife  edges  of  the 
15th  stage  HPC  disk,  and  replace  disk  in 
accordance  with  paragraphs  1..^.  through 
I.E. (4)  of,  "For  Engines  Installed  on 
Aircraft":  or  paragraphs  2. A.  through  2.E.(4) 
of,  "For  Engines  Removed  From  the 
.Mrcraft".  of  the  Accomplishment 
Instructions  of  PW  Service  Bulletin  PW4G- 
112-A72-242,  dated  May  1.  2001.  and  the 
following  Table  1: 


21990 

r 

Federal  Register/ Vol.  67,  No.  85 /Thursday.  May  2,  2002 /Rules  and  Regulations 

Table  1.— 15th  Stage  HPC  Disk  Initial  Inspection 

Action 

If:                                                                         Then: 

(1)  Borescope-inspect  disk,  within  4,600  cycles- 
since-new  (CSN)  or  before  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 


I)  Borescope  inspection  shows  a  crack  In  any 
knife  edge  area. 


(ii)   Borescope   inspection   shows   a   suspect 
crack  In  any  loading  slot. 


Replace  the  disk  with  a  serviceable  disk  be- 
fore further  flight. 


Perform  an  eddy  current  Inspection  (ECl)  to 
confirm  crack  within  the  next  25  cycles-In- 
service  (CIS),  and  if  cracked  replace  with  a 
serviceable  disk  before  further  flight. 


Repetitive  Inspections 

(b)  Perform  repetitive  inspections  in 
accordance  with  the  in.spection  procedures  in 
paragraph  (a)  of  this  .\D  at  intervals  of  no 
more  than  1.000  CIS  since  the  last  inspection. 

New  Cyclic  Life  Limit 

(c)  This  .\D  establishes  a  new  cyclic  life 
limit  for  15th  stage  HPC  disks  P/N's  56H015 
and  57H715  of  8.000  cycles-since-nevv  (CSN). 
Thereafter,  except  as  provided  in  paragraph 
(d)  of  this  .\D.  no  alternative  cyclic  life  limit 
may  be  approved  for  l-ith  stage  HPC  disks  P/ 
N's56H015and57H715. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Offit:e  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §*?  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  ( 14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(f)  The  inspections  must  be  done  in 
accordance  with  PVV  Service  Bulletin  PW4C— 
112-A72-242.  dated  May  1.  2001. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  LIS.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St..  East 
Hartford,  CT  06108;'telephone  (860)  565- 
6600.  fax  (860)  565-4503.  This  information 
may  be  examined,  by  appointment,  at  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England  Executive 
Park,  Burlington.  MA.;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NVV,  suite  700,  Washington.  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
lune  6,  2002. 


Issued  in  Burlington,  Massachusetts,  on 
April  Ifl.  2002- 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc  02-10274  Filed  5-1-02;  8:45  am) 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-17] 

Establishment  of  Class  E  Airspace  at 
Sharon,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an  error 
in  the  description  of  Shenango-UMPC 
Horizon  Hospital  Heliport,  PA  Class  E5 
airspace  published  as  a  final  rule  in  the 
Federal  Register  on  September  28,  2001, 
Airspace  Docket  Number  01-AEA- 
17FR.  The  final  rule  established  Class  E 
airspace  at  Sharon,  PA. 
EFFECTIVE  DATE:  May  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  lordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  01-23938. 
Airspace  Docket  01-AEA-17FR, 
published  on  September  28,  2001  (66  FR 
49518-49519).  established  Class  E5 
airspace  at  Shenango-UMPC  Horizon 
Hospital  Heliport,  Sharon,  PA.  An  error 
was  discovered  in  the  description  of  the 
airspace  in  the  latitude  and  tlie 
reference  point  for  the  description  of  the 
delegated  airspace.  This  action  corrects 
the  description  of  the  minutes  of 
latitude  and  the  reference  point. 


Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  the  Shenango-UMPC 
Horizon  Hospital  Heliport,  Sharon,  PA 
Class  E5  airspace,  as  published  in  the 
Federal  Register  on  September  28,  2001 
(66FR  49518^9519)  is  corrected  as 
follows: 

§71.1    [Corrected] 

On  page  49519,  column  1,  in  the 
airspace  designation  for  Sharon,  PA 
correct  the  description  to  read:  "That 
airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile 
radius  of  the  Point  in  Space  for  the  SIAP 
RNAV262  to  the  Shenango-UMPC 
Hospital  Heliport." 

Issued  in  Jamaica,  New  York  on  April  22, 
2002. 

Richard  J.  Oucharme, 
Assistant  Manager.  Air  Traffic  Division. 
Eastern  Region. 

[FR  Doc.  02-10938  Filed  5-1-02;  8:45  am] 
BILLING  CODE  4910-1  »-M 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30306;  Amdt.  No.  3003] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
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designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendator\- 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

,3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safetv  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrar\-  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessar>'  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February-  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air) 

Issued  in  Washington,  DC.  on  April  26. 
2002 
lames  |.  Ballough. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revokmg 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120.  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 

follows: 

§§97.23:  97.25,  97.29.  97.31.  97.33.  and 
97.35    [Amended] 

Bv  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VORDME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§97.27  SDB.  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  R.\DAR  SIAPs: 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

.        Effective  June  13.  2002 

Anchorage,  AK,  Ted  Stevens  Anchorage  Intl, 

ILS  RWY  14.  Amdt  3 
Anchorage,  .\K,  Ted  Stevens  Anchorage  Intl. 

RNAV  IGPS)  RWY  14.0rig 
Anchorage.  AK.  Ted  Stevens  .Anchorage  Intl, 

GPS  RWY  14.  Amdt  lA.  CANCELLED 
Reform,  AL,  North  Pickens,  RNAV  (GPS) 

RWY  19,  Orig 
Covington/Cincinnati.  OH/KY,  Cincinnati/ 

Northern  Kentucky  Intl,  NDB  RWY  9. 

Amdt  15 
Covington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl.  ILS  RWY  18L. 

Amdt  5 
Covington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl.  ILS  RWY  18R, 

,\mdt  20 
Covington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl,  ILS  RWY  36L, 

Amdt  39 
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Covington/Cincinnati,  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl,  ILS  RVVY  36R, 

Amdt  6 
Covington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl.  RNAV  (GPS)  RVVY 

q.  Orig 
Covington/Cincinnati.  OH/KY,  Cincinnati/ 

Northern  Kentucky  Intl.  RNAV  (GPS)  RVVY 

.36L,  Orig 
Covington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl.  RNAV  (GPS)  RVVY 

36R,  Orig 
Covington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl.  RNAV  (GPS)  RVVY 

18L.  Orig 
C^ovington/Cincinnati.  OH/KY.  Cincinnati/ 

Northern  Kentucky  Intl,  RNAV  (GPS)  RVVY 

18R.  Orig 
Easton.  MD.  Easton/Newnam  Field,  ILS  RVVY 

4.  Orig 
Grand  Rapids.  MI.  Gerald  R.  Ford  Intl,  NDB 

RVVY  26L.  Amdt  20A 
Grand  Rapids.  MI.  Gerald  R.  Ford  Intl,  RNAV 

(GPS)  RVVY  8R.  Orig 
Grand  Rapids.  MI,  Gerald  R.  Ford  Intl.  RNAV 

(GPS)  RVVY  26L.  Orig 
Monroe  City.  .MO.  Monroe  City  Regional. 

RNAV  (GPS)  RVVY  9,  Orig 
Monroe  City.  MO.  Monroe  City  Regional. 

RNAV  (GPS)  RVVY  27.  Orig  " 
Monroe  City.  MO.  Monroe  Citv  Regional. 

VOR/DME-A,  Amdt  2 
Monroe  Citv.  MO.  Monroe  Citv  Regional, 

VOR/DME  RWY  27.  Amdt  l' 
Monroe  City.  MO.  Monroe  City  Regional. 

GPS  RVVY  27.  Orig  CANCELLED 
McComb.  MS.  McComb.  MS.  .McComb-Pike 

Countv-Iohn  E.  Lewis  Field.  LOG  RVVY  I.t. 

Amdt  '6A,  CANCELLED 
McComb,  MS,  McComb,  MS,  McComb-Pike 

Countv-Iohn  E.  Lewis  Field.  ILS  RWY  l.i. 

Orig    ■ 
Grant.  NE,  Grant  Muni.  RNAV  (GPS)  RVVY 

15.  Orig 
Grant  NE.  Grant  Muni.  RNAV  (GPS)  RVVY 

.33.  Orig 
Grant;  NE.  Grant  Muni.  NDB  RVVY  15.  Amdt 

3 
Grant,  NE,  Grant  Muni,  NDB  RVVY  33,  Amdt 

3 
Columbus,  OH.  Darby  Dan.  NDB-A.  Orig 
Columbus.  OH.  Darby  Dan,  RNAV  (GPS) 

RVVY  9.  Orig 
Columbus.  OH.  Darby  Dan.  RNAV  (GPS) 

RVVY  27.  Orig 
Idabel.  OK,  Idabel.  GPS  RVVY  17.  Orig 

CANCELLED 
Idabel.  OK.  Idabel,  NDB  RVVY  17.  Amdt  3 

CANCELLED 
Isla  De  Vieques,  PR.  ,-\ntonio  Rivera 

Rodriguez,  RNAV  (GPS)  RWY  9.  Orig 
Westerly,  RI,  Westerly  State,  LOG  RVVY  7, 

.Amdt  6 
Westerly,  RI.  Westerly  State,  RNAV  (GPS) 

RVVY  7,  Orig 
Westerly,  RI.  Westerly  Stale,  GPS  RVVY  7. 

Orig.  "CANCELLED 
Nashville.  TN.  Nashville  Intl,  RNAV  (GPS) 

RWY  2C:.  Orig 
Nashville,  TN,  Nashville  Intl.  RNAV  (GPS) 

RWY  2L.  Orig 
Nashville,  TN,  Nashville  Intl,  RNAV  (GPS) 

RWY  2R.  Orig 
Nashville.  TN.  Nashville  Intl.  RNAV  (GPS) 

RVVY  13.  Orig 
Nashville.  TN.  Nashville  Intl.  RNAV  (GPS) 

RWY  20L.  Orig 


Nashville.  TN,  Nashville  Intl.  RNAV  (GPS) 

RVVY  20R.  Orig 
Nashville,  TN,  Nashville  Intl.  RNAV  (GPS) 

RVVY  31,  Orig 
Richfield,  UT.  Richfield  Muni.  RNAV  (GPS) 

RWY  19.  Orig 
Burlington.  VT.  Burlington  Intl.  RADAR-1, 

Amdt  5,  CANCELLED 
Springfield,  VT,  Hartness  State  (Springfield). 

NDB-A,  Amdt  6 
Springfield,  VT,  Hartness  State  (Springfield), 

RNAV  (GPS)  RVVY  5,  Orig 
Mineral  Point.  WI.  Iowa  County,  NDB  RWY 

22.  Amdt  5 
Mineral  Point.  WI,  Iowa  County,  RNAV  (GPS) 

RWY  4,  Orig 
Mineral  Point,  WI.  Iowa  County,  RNAV  (GPS) 

RWY  22,  Orig 
.Mineral  Point,  WI,  Iowa  County,  RNAV  (GPS) 

RVVY  11,  Orig 
Mineral  Point.  WI,  Iowa  County,  RNAV  (GPS) 

RWY  29.  Orig 
Mineral  Point.  WI.  Iowa  County,  GPS  RVVY 

4,  Orig,  CANCELLED 
Cody,  WY,  Yellowstone  Regional.  RNAV 

(GPS)  RWY  22,  Orig 

.  .   .Effective July  11.2002 

(FR  Doc.  02-10939  Filed  5-1-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30307;  Amdt.  No.  3004] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  data  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591; 

2.  The  FAA  regional  Office  of  the  region 
in  which  affected  airport  is  located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  mav  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  ever>'  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  DC  20402, 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthiu-  Blvd..  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954-^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
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SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/T  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/T 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FC)  Notice 
to  Airmen  (NOTAM)  as  an  emergency   . 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  all  these  SIAP 


amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory'  action"  under 
Executive  Order,  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulaton,'  Policies  and  Procedures  (44 
FR  11034:  February-  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 


Navigation  (Air) 


Issued  in  Washington.  DC  on  April  26, 
2002 
lames  ).  Ballough. 

Dirfftor.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  4011.3.  40120, 
44701.  49  L'.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 

follows: 

§§97.23,  97,25,  97.27,  97.29,  97.31.  97.33. 
and  97,35    [Amended] 

Bv  amendmg:  *?  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR'DME 
OR  TACAN;  ^97.25  LOC.  LOC-DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS-'DME,  MLS/ 
RNAV:  §  97.31  R,\DAR  SIAPs: «»  97.33 
RNAV  SIAPs:  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

Effective  Upon  Publication 


FDC  date 


State 


City 


-1- 


Airport 


FDC  No 


Subject 


10/05/01   TX 

10/26/01   TX 

03/06/02  NY 


04/10/02  PA 

04/10/02  OK 

04/10/02  OK 


WACO McGregor  executive 


SAN  ANTONIO 
BINGHAMTON 


HARRISBURG   

OKLAHOMA  CITY 
OKLAHOMA  CITY 


04/10/02 
04/10/02 
04/11/02 
04/11/02 
04/11/02 
04/11/02 
04/11/02 
04/11/02 
04/11/02 
04/11/02 


OK 
OK 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


04/11/02  TX 


OKLAHOMA  CITY  

OKLAHOMA  CITY  

McKINNEY  

BONHAM  

GREENVILLE  

McKINNEY  

McKINNEY  McKINNEY  MUNI 

SHERMAN/DENISON  GRAYSON  COUNTY 

SHERMAN/DENISON  GRAYSON  COUNTY 

SHERMAN/DENISON  GRAYSON  COUNTY 

SHERMAN/DENISON  GRAYSON  COUNTY 


SAN  ANTONIO  INTL 
BINGHAMTON  REGIONAL'EDWIN  A 
LINK  FIELD. 


CAPITAL  CITY      

WILL  ROGERS  WORLD 
WILL  ROGERS  WORLD 


WILL  ROGERS  WORLD 
WILL  ROGERS  WORLD 

McKINNEY  MUNI  

JONES  FIELD  

MAJORS 

McKINNEY  MUNI  


04/11/02 
04/11/02 
04/15/02 
04/15/02 
04/16/02 


TX 

CA 

WV 

WV 

Wl 


04/16/02  TX 

04/16/02  TX 


SHERMAN  .... 

I  VISALIA  

I  LOGAN  

LOGAN  

MILWAUKEE  . 

GREENVILLE 
GREENVILLE 


SHERMAN  MUNI  

VISALIA  MUNI   

LOGAN  COUNTY  

LOGAN  COUNTY  

LAWRENCE  J.  TIMMERMAN 


MAJORS 
MAJORS 


1/0966 
1'1648 
2  1950 


2 '2898 

2,2910 
2/2917 

2/2919 
2  2921 
22838 
22934 
Z'2937 
2  2941 
22943 
2  2946 
22947 
2  2949 

2/2950 

2  2957 
22976 
23052 
23053 
2'3072 

23083 
23084 


VOR  RWY  17   AMDT  10A 

NDB  RWY  12R   AMDT  20C 

ILS    RWY    16     AMDT   6A    THIS 

CORRECTS       FDC       2  1950 

PUBLISHED  IN  TLG2-08 
ILS  RWY  8   AMDT  ^OD 
NDB  RWY  35R   AMDT  58 
ILS  RWY  35R  (CAT  I,  II)  AMDT 

8C 
RNAV  (GPS)  RWY  35R   ORIG 
LOC  BC  RWY  35L   AMDT  lOC 
ILS  RWY  17   AMDT  IB 
VOR  DME  RWY  17  ORiG 
VOR'DME  RWY  17   ORlG-B 
GPS  RWY  35  ORIG-A 
VORDME-A  ORIG-B 
ILS  RWY  17L   ORIG 
VOR  DME-A   ORIG-A 
NDB  OR  GPS  RWY  17L    AMDT 

9A 
VOR  DME     RNAV     RWY     35R 

ORIG-B 
VORDME-A   ORIG 
ILS  RWY  30   AMDT  5B 
GPS  RWY  6  ORIG 
GPS  RWY  24  ORIG 
VOR  OR  GPS  RWY  15L    AMDT 

13 
ILS  RWY  17   AMDT  5A 
ILS  2  RWY  17,  AMDT  4A 
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FDC  date 


State 


04/16/02 

04/16/02 

04/17/02 
04/17/02 

04/17/02 
04/17/02 
04/18/02 

04/18/02 

04/18/02 
04/18/02 
04/18/02 
04/18/02 

04/19/02 
04/19/02 
04/19/02 
04/19/02 
04/19/02 
04/19/02 
04/19/02 


04/19/02 


TX 

TX 

IL 
TN 

TN 
NV 
TX 

TX 

TX 
TX 

VA 
CA 

VA 
KS 
WV 
WV 
VA 
NY 
NY 


NY 


04/19/02  AK 

04/19/02  NY 


04/22/02  SC 

04/22/02  CA 


04/22/02 


CA 


04/22/'02  I  CA 

04/23/02  I  VA 


City 

GREENVILLE  

GREENVILLE    

CHICAGO/AURORA  

DICKSON  

DICKSON  

LAS  VEGAS  

DALLAS-FORTH 

WORTH 
DALLAS-FORT  WORTH 

McKINNEY  

ATLANTA  

RICHMOND/ASHLAND  . 
LOS  ANGELES  

ROANOKE  

WICHITA  

PINEVILLE  

PINEVILLE  

ROANOKE   

ROCHESTER  

ROCHESTER  

ROCHESTER  

ANCHORAGE  

ROCHESTER  

UNION 

JACKSON  .» 

JACKSON  

SACRAMENTO  

RICHMOND/ASHLAND  . 


Airport 

MAJORS  

MAJORS  

AURORA  MUNI   

DICKSON  MUNI   

DICKSON  MUNI   

McCARRAN  INTL  

DALLAS-FORT  WORTH  INTER- 
NATIONAL 

DALLAS-FORT  WORTH  INTER- 
NATIONAL 

McKINNEY  MUNI  

HALL-MILLER  

HANOVER  COUNTY  MUNI  

LOS  ANGELES  INTL  

ROANOKE  REGIONAL/WOODRUM  ... 

CESSNA  AIRCRAFT  FIELD  

KEE  FIELD  

KEE  FIELD  

ROANOKE  REGIONAL/WOODRUM  ... 

GREATER  ROCHESTER  INTL  

GREATER  ROCHESTER  INTL  

GREATER  ROCHESTER INTL  

TED  STEVENS  ANCHORAGE  INTL  ... 
GREATER  ROCHESTER  INTL  


UNION  COUNTY-TROY  SHELTON 
FIELD 

WESTOVER  FIELD  AMADOR  COUN- 
TY 

WESTOVER  FIELD  AMADOR  COUN- 
TY 

McCLELLAN  AIRFIELD  

HANOVER  COUNTY  MUNI  


FDC  No 


2/3085 

2/3086 

2/3099 
2/3126 

2/3127 
2/3131 
2/3171 

2/3172 

2/3178 
2/3179 
2/3184 
2/3204 

2/3228 
2/3256 
2//3258 
2/3259 
2/3262 
2/3280 
2/3281 


2/3283 


2/3284 
2/3286 


2/3348 

2/3364 

2/3365 

2/3367 
2/3383 


Subject 


NDB  OR  GPS  RWY  17,  AMDT 

5B 
TACAN     RWY     17,     AMDT    2A 

ROW 
VOR  RWY  15,  ORIG-A 
VOR/DME    OR    GPS    RWY    17. 

AMDT  4 
NDB  RWY  17.  AMDT  2 
ILS  RWY  25L,  AMDT  3 
RNAV  (GPS)  RWY  13R.  ORIG 

ILS  RWY  13R.  AMDT  6 

GPS  RWY  17,  ORIG-B 
RNAV  (GPS)  RWY  5,  ORIG 
NDB  RWY  16,  ORIG-C 
ILS    RWY    24R    (CAT    I,    II,    III) 

AMDT  22 
LDA  RWY  6,  AMDT  7B 
VOR  OR  GPS-C,  ORIG-A 
GPS  RWY  7,  ORIG 
GPS  RWY  25,  ORIG 
ILS  RWY  33,  AMDT  11 
ILS  RWY  4,  AMDT  17 
ILS  RWY  22,  AMDT  5.  THIS  RE- 
PLACES     FDC      2/2747      IN 

TL02-11. 
RNAV  (GPS)  RWY  22,  ORIG-A. 

THIS  REPLACES  FDC  2/2752 

IN  TLOS-1 1 . 
NDB  RWY  6R,  AMDT  6E 
ILS  RWY  4,  (CAT  II),  AMDT  17. 

THIS  REPLACES  FDC  2/2746 

IN  TL02-1 1 . 
NDB  RWY  5,  ORIG 

GPS  RWY  1 ,  ORIG 

VOR/DME  RWY  1 ,  AMDT  1 

ILS  RWY  16,  ORIG-A 
GPS  RWY  16.  AMDT  1A 


[FR  Doc.  02-10940  Filed  5-1-02;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  388 

[Docket  No.  RM02-8-O0O;  Order  No.  625] 

Revised  Fees  for  Record  Requests; 
Final  Rule 

Issued  April  26.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Federal  Energ\' 
Regulatory  Commission  is  amending  its 
regulations  to  increase  the  fee  for  hard 
copies  of  documents  printed  from  the 
Federal  Energy  Regulatory  Records 
Information  System  (FERRIS)  from  15  to 


20  cents  per  page.  This  change  is 
necessary  due  to  decreased  volume  and 
will  enable  the  Commission  to  continue 
offering  copying  services  to  the  public. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  immediately  upon  issuance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherina  Quijada-Cusack,  Office  of  the 
Chief  Information  Officer,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
(202)  208-1748.  Katherina.Quijada- 
Cusack@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  is  amending  Section 
388.109  of  its  regulations  to  increase  the 
fee  for  hard  copies  of  documents 
available  through  its  Public  Reference 
Room  in  electronic  form  from  15  to  20 
cents  per  page. 


n.  Background 

The  Commission  makes  public 
documents  available  for  download 
through  the  Internet.^  Until  recently, 
this  has  been  done  primarily  through 
the  Commission's  Records  and 
Information  Management  System 
(RIMS).  The  Commission  now  is  in  the 
process  of  replacing  RIMS  and  other 
records  systems  with  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).  FERRIS  will  provide 
improved  functionality  and  reliability  to 
members  of  the  public  seeking 
information  about  Commission 
proceedings  and  other  matters.^ 

Documents  available  electronically 
are  also  available  to  the  public  in  hard 
copy.  Currently,  the  Commission's 
regulations  call  for  a  charge  of  15  cents 
per  page  for  hard  copies  of  documents 
that  are  available  in  electronic  format. ^ 


'  18  CFR  388.106. 

2  See  67  FR  10910  (Mar.  11.  2002). 

3  18CFR388.109(a)(4)(i). 
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This  rule  will  change  the  charge  to  20 
cents  per  page. 

III.  Discussion 

Due  to  increased  usage  of  the  Internet 
bv  members  of  the  public  who  wish  to 
access  public  Commission  documents, 
the  Commission  has  seen  a  decreased 
demand  for  hard  copies  of  electronically 
available  documents.  Because  of  the 
smaller  volume,  the  Commission's 
Public  Reference  Room  contractor, 
which  was  recently  selected  through  a 
competed  procurement  as  offering  the 
best  value  among  available  firms, 
requires  an  increase  in  the  copying 
charge  for  the  service  to  continue  to 
remain  economically  viable. 
Commission  staff  monitors  printing 
statistics  and  has  verified  the 
contractor's  need.  The  Commission  does 
not  believe  the  price  increase  will  cause 
anv  hardship,  particularly  given  the 
increasing  reliance  on  electronic  means 
for  accessing  documents.  This  final  rule 
also  deletes  the  reference  to  the 
Commission's  Records  and  Information 
Management  System  (RIMS)  and 
substitutes  a  reference  to  the  new 
Federal  Energy  Regulatory  Records 
Information  System  (FERRIS). 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
C'RFA")  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analvses  of  proposed  rules  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. ■* 
The  Commission  is  not  required  to  make 
such  an  analysis  if  a  rule  would  not 
have  such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  Charges  for  hard  copies  of 
documents  remain  modest  and  the 
Commission  considers  it  very  unlikely 
that  any  person  or  entity  would  require 
such  a  large  volume  of  documents  for 
this  increase  to  have  a  significant 
impact. 

V.  Environmental  Statement 

Issuance  of  this  Final  Rule  does  not 
represent  a  major  federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission's  regulations  implementing 
the  National  Environmental  Policy  Act.^ 
Part  380  of  the  Commission's 
regulations  lists  a  number  of  exemptions 
where  an  Environmental  Analysis  or 
Environmental  Impact  Statement  will 


n'.SC.  601-612. 

5  Order  No  486.  52  FR  47897  (Dec.  17.  1987); 
FERC  Stats.  &  Regs.  IRegulations  Preambles  1986- 
19901  1  30.783  (Dec.  10.  1984)  {codified  at  18  CFR 
part  380). 


not  be  done.  Included  are  exemptions 
for  procedural,  ministerial  or  internal 
administrative  actions,  and  for 
information  gathering!  analysis  and 
dissemination.''  This  rulemaking  is 
exempt  under  those  provisions. 

V\.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  ("OMB's")  regulatitms  require 
that  0MB  approve  certain  information 
collection  requirements  imposed  by 
agencv  rule."  This  Final  Rule  contains 
no  information  reporting  requirements, 
and  is  not  subject  to  0MB  approval. 

VII.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (/j»p.//mnv./erc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8;30  a.m. 
to  5:00  p.m.  Eastern  time)  at  888  First 
Street.  NE..  Room  2A.  Washington.  DC 
20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Federal  Energy  Regulatory 
Records  Information  System  (FERRIS) 
and  the  Records  and  Information 
Management  System  (RIMS). 
—FERRIS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
—FERRIS  can  be  accessed  using  the 
FERRIS  link  or  the  Energy 
Information  Online  icon.  The  full  text 
of  this  document  is  available  on 
FERRIS  in  ASCII  and  WordPerfect  8.0 
format  for  viewing,  printing,  and/or 
downloading. 
—RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16.  1981 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's.  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16. 
1981.  are  also  available  from  RIMS- 
on-the-Web:  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS. 
FERRIS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.gov)  or  the  Public 


18  CFR  380.4(1)  and  (5). 
'5  CFR  part  1320 


Reference  at  (202)  208-1371  (E-Mail  to 
public.referenceroom^ferr.gnv). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERCs  Public  Reference 
Room,  where  RIMS.  FERRIS,  and  the 
FERC  Website  are  available.  User 
assistance  is  also  available 

VIII.  Effective  Date  and  Congressional 
Notification 

This  Final  Rule  will  take  effect 
immediatelv  upon  issuance.  Pursuant  to 
5  U.S.C.  804(3)(A).  agencies  are  not 
required  to  notif\'  Congress  of  any  Final 
Rule  that  is  a  rule  of  particular 
applicability,  including  a  rule  that 
approves  or  prescribes  rates,  services, 
corporate  or  financial  structures, 
reorganizations,  or  accounting  practices. 
The  Commission  finds  that  this  Final 
Rule  is  covered  by  the  exception.  The 
onlv  impact  of  the  rule  is  to  prescribe 
the  rate  that  the  Commissions  Public 
Reference  Room  contractor  can  charge 
for  hard  copies  of  certain  documents.  It 
is  therefore  a  rule  of  particular 
applicability  prescribing  a  rate,  and  the 
provisions  of  5  U.S.C.  801  regarding 
Congressional  review  of  Final  Rules  do 
not  apply. 

The  Commission  is  issuing  this  as  a 
final  rule  without  a  period  for  public 
comment  Under  5  U  S.C.  553(b),  notice 
and  comment  procedures  are 
unnecessary  where  a  rulemaking 
concerns  only  agency  procedure  and 
practice,  or  where  the  agency  finds  that 
notice  and  comment  is  unnecessar\-. 
This  rule  concerns  only  matters  of 
agencv  procedure  and  will  not 
significantly  affect  regulated  entities  or 
the  general  public.  Therefore,  the 
Commission  finds  notice  and  comment 
procedures  to  be  unnecessary 

In  addition,  in  accordance  with  5 
use.  553(d)(3).  the  Commission  finds 
that  good  cause  exists  to  make  this  Final 
Rule  effective  immediately  upon 
issuance.  The  increase  in  copying 
charges  is  necessary  to  make  it 
economically  viable  for  the 
Commission's  Public  Reference  Room  to 
continue  offering  this  service,  and  will 
have  minimal  impact  upon  the  public. 

List  of  Subjects  in  18  CFR  Part  388 

Confidential  business  information. 
Freedom  of  information. 

Bv  the  Commission. 
Lin  wood  A.  Watson,  Ir.. 
Deputy  Secrvtan 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  388,  Chapter  I, 
Title  18.  of  the  Code  of  Federal 
Regulations  as  follows; 
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PART  388— INFORMATION  AND 
REQUESTS 

1 .  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301-305,  551,  552  (as 
amended),  S5.3-557:  42  U.S.C.  7101-7352. 

2.  In  §  388.109.  paragraph  (a)(4)(il  is 
revised  to  read  as  follows: 


§388.109    Fees  for  record  requests. 


(a) 


*   *   * 


(4)(i)  The  public  may  purchase  hard 
copies  of  documents  available  in 
electronic  form  from  the  Commission's 
Federal  Energy-  Regulatory  Records 
Information  System  (FERRIS)  for  20 
cents  per  page. 

[FR  Doc.  02-10808  Filed  5-1-02;  8:45  ami 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  A<tonini8tr«tion 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  approved 
abbreviated  new  animal  drug  , 
applications  (ANADAs)  from  Blue  Ridge 
Pharmaceuticals,  Inc.,  to  Virbac  AH,  Inc. 

DATES:  This  rule  is  effective  Mav  2. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209.  e- 
mail:  lluther@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Blue 
Ridge  Pharmaceuticals,  Inc.,  4249-105 
Piedmont  Pkwy.,  Greensboro,  NC  27410, 
has  informed  FT)A  that  it  has  transferred 
ownership  of,  and  all  rights  and  interest 
in,  NADA  200-270  for  IVERHART 
(ivermectin)  Tablets,  NADA  200-281  for 
WORMEXX  (pyrantel  pamoate) 
Chewable  Tablets,  and  NADA  200-302 
for  IVERHART  Plus  (ivermectin/ 
pyrantel  pamoate)  Flavored  Chewable 
Tablets  to  Virbac  AH.  Inc..  3200 
Meacham  Blvd.,  Ft.  Worth,  TX  76137. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  520.1193. 


520.1196.  and  520.2041  to  reflect  the 
transfer  of  ownership. 

This  rule  does  not  meet  the  definition 
of  "rule  "  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.1193    [Amended] 

2.  Section  520.1193  Ivermectin  tablets 
and  chewables  is  amended  in  paragraph 
(b)(2)  by  removing  "065274"  and  by 
adding  in  its  place  "051311". 

§520.1196    [Amended] 

3.  Section  520.1196  Ivermectin  and 
pyrantel  pamoate  chewable  tablet  is 
amended  in  the  section  heading  by 
removing  "tablet"  and  by  adding  in  its 
place  "tablets";  and  in  paragraph  (b)  by 
removing  "065274"  and  by  adding  in  its 
place  "051311". 

§520.2041     [Amended] 

4.  Section  520.2041  Pyrantel  pamoate 
chewable  tablets  is  amended  in 
paragraph  (b)  by  removing  "065274" 
and  by  adding  in  its  place  "051311". 

Dated:  April  3.  2002.. 

Andrew  ].  Beaulieu, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 

[FR  Doc.  02-10793  Filed  5-1-02;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
roods;  Tilmicosin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule.      ' 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 


approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health.  The 
supplemental  NADA  provides  for 
additions  to  labeling  of  tilmicosin  for 
use  in  swine  feed, 

DATES:  This  rule  is  effective  May  2, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janis  R.  Messenheimer.  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville,  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly 
&  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  filed  a 
supplement  to  NADA  141-064  that 
provides  for  the  use  of  PULMOTIL 
(tilmicosin  phosphate)  Type  A 
medicated  article  in  swine  feed  for  the 
control  of  swine  respiratory  disease 
associated  with  certain  bacterial 
organisms.  The  supplemental  NADA 
provides  for  additional  use  information 
in  labeling.  The  supplemental  NADA  is 
approved  as  of  November  15,  2001,  and 
the  regulations  are  amended  in  21  CFR 
558.618  to  reflect  the  approval. 

In  accordance  vidth  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2){ii),  a  summary  of 
safety  and  effectiveness  data  and 
infonnation  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows; 
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PART  55&— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.618  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  paragraphs  (b)  through  (e). 
respectively:  by  adding  new  paragraph 
(a);  and  by  revising  newly  redesignated 
paragraphs  (b),  (c).  and  (e)(3)  to  read  as 
follows: 

§558.618    Tilmicosin. 

(a)  Specifications.  Type  A  medicated 
article  containing  20  percent  tilmicosin 
as  tilmicosin  phosphate  (90.7  grams  per 
pound). 

(b)  Approvals.  See  No.  000986  in  § 
510.600(c)  of  this  chapter. 

(c)  Special  considerations.  (1)  Federal 
law  limits  this  drug  to  use  under  the 
professional  supervision  of  a  licensed 
veterinarian.  See  §558.6  of  this  chapter 
for  additional  requirements  for  the  use 
of  products  regulated  as  veterinary  teed 
directives  (VTDs). 

(2)  The  expiration  date  of  VFDs  for 
tilmicosin  must  not  exceed  90  days  from 
the  time  of  issuance.  VFDs  for 
tilmicosin  shall  not  be  refilled. 

(3)  Do  not  use  in  Type  B  or  Type  C 
medicated  feeds  containing  bentonite. 

***** 

(e)  *   *   * 

(3)  Limitations.  Feed  continuously  as 
the  sole  ration  for  21-day  period, 
beginning  approximately  7  days  before 
an  expected  disease  outbreak.  Feed 
containing  tilmicosin  shall  not  be  fed  to 
pigs  for  more  than  21  days  during  each 
phase  of  production  without  ceasing 
administration  for  reevaluation  of 
antimicrobial  use  by  a  licensed 
veterinarian  before  reinitiating  a  further 
course  of  therapy  with  an  appropriate 
antimicrobial.  The  safety  of  tilmicosin 
has  not  been  established  in  pregnant 
swine  or  swine  intended  for  breeding 
purposes.  Do  not  allow  horses  or  other 
equines  access  to  feeds  containing 
tilmicosin.  Withdraw  7  days  before 
slaughter. 

Dated:  April  9.  2002. 
Andrew ).  Beaulieu. 

Acting  Director,  Office  ofS'ew  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-10792  Filed  5-1-02:  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01 -02-050] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Newtown  Creek,  NY 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary-  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporar>-  final  rule 
governing  the  operation  of  the  Pulaski 
Bridge,  mile  0.6.  across  Newtown  Creek 
between  Brooklyn  and  Queens,  New- 
York.  This  temporary  final  rule  allows 
the  bridge  to  remain  closed  from  9:30 
a.m.  to  11:30  a.m.  on  May  5.  2002.  This 
action  is  necessar>'  for  public  safety,  to 
facilitate  the  running  of  the  Five 
Borough  Bike  Tour  Race. 
DATES:  This  temporary  final  rule  is 
effective  on  Sunday,  May  5.  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-02-50)  and  are  available 
for  inspection  or  copying  at  the  First 
Coast  Guard  District.  Bridge  Branch 
Office.  408  Atlantic  Avenue.  Boston. 
Massachusetts.  02110,  6:30  a.m.  to  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Joseph  Schmied.  Project  Officer.  First 
Coast  Guard  District.  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  and  for  making  this 
regulation  effective  in  less  than  30  days 
after  publication  in  the  Federal 
Register.  Processing  and  publication  of 
this  temporary  rule  30  days  prior  to  the 
effective  date  was  not  possible  due  to 
the  late  notification  provided  to  the 
Coast  Guard.  The  Coast  Guard  believes 
notice  and  comment  are  not  necessary- 
because  the  requested  closure  is  of  short 
duration  on  a  Sunday  when  there  have 
been  few  requests  to  open  this  bridge. 
The  Newtown  Creek  is  used  mostly  by 
commercial  vessels  and  those  vessels 
normallv  pass  under  the  draws  without 
openings.  The  commercial  vessels  that 
do  require  openings  are  work  barges  that 
do  not  operate  on  Sundays.  The  Coast 
Gucird.  for  the  reasons  just  stated,  has 
also  determined  that  good  cause  exists 


for  this-rule  to  be  effective  less  than  30 
davs  after  it  is  published  in  the  Federal 
Register. 

Background 

The  Pulaski  Bridge,  mile  0  6.  across 
the  Newtown  Creek  between  Brooklyn 
and  Queens,  has  a  vertical  clearance  of 
39  feet  at  mean  high  water  and  43  feet 
at  mean  low  water  in  the  closed 
position,  The  existing  operating 
regulations  listed  at  117.801(g)  require 
the  draw  to  open  on  signal,  if  at  least  a 
two-hour  advance  notice  is  given. 

New  York  City  Department  of 
Transportation  requested  a  temporary- 
change  to  the  operating  regulations  to 
allow  the  Pulaski  Bridge  to  remain  in 
the  closed  position  from  9  30  a.m.  to 
11:30  am  on  May  5.  2002,  for  the 
running  of  the  Five  Borough  Bike  Tour. 
Vessels  that  can  pass  under  the  bridges 
without  bridge  openings  may  do  so  at 
all  times^ 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatorv  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator\'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februan.'  26.  1979).  This 
conclusion  is  based  on  the  fact  that  the 
requested  closure  is  of  short  duration 
and  on  Sunday  morning  when  there 
have  been  few  requests  to  open  the 
bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-6121  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
"Small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  requested  closure  is  of  short 
duration  and  on  Sunday  when  there 
have  been  few  requests  to  open  the 
bridge. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub,  L   104-121). 
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we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.xecutive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 


to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  the 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  euid  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  1 1 7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  In  section  117.801,  from  9:30  a.m. 
through  11:30  a.m.  on  May  5,  2002, 


paragraph  (g)  is  suspended  and  a  new 
paragraph  (h)  is  added  to  read  as 
follows: 

§  1 17.801     Newtown  Creek,  Dutch  Kills, 
English  Kills,  and  their  tributaries. 

***** 

(h)  The  draw  of  the  Pulaski  Bridge, 
mile  0.6,  across  the  Newtown  Creek 
between  Brooklyn  and  Queens,  need  not 
open  for  vessel  traffic,  on  May  5,  2002, 
from  9:30  a.m.  to  11:30  a.m. 

Dated:  April  22.  2002. 
G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 
(FR  Doc.  02-10935  Filed  5-1-02;  8:45  am) 
BILUNG  CODE  4910-1 S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  290&-AK50 

Copayments  for  Inpatient  Hospital 
Care  and  Outpatient  Medical  Care 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  affirms 
amendments  to  VA's  medical 
regulations  to  set  forth  a  mechanism  for 
determining  copayments  for  inpatient 
hospital  care  and  outpatient  medical 
care.  These  amendments  were  made  by 
an  interim  final  rule  and  were  necessary 
to  implement  provisions  of  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act  and  to  set  forth  exemptions  from 
copayment  requirements  as  mandated 
by  statute. 

DATES:  Effective  Date:  May  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  L.  Howard  at  (202)  273-8198, 
Revenue  Office  (174),  Office  of  Finance, 
Veterans  Health  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  (The  telephone  number  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  An 
interim  final  rule  amending  VA's 
medical  regulations  to  set  forth  a 
mechanism  for  determining  copayments 
for  inpatient  hospital  care  and 
outpatient  medicd  care  provided  to 
veterans  by  VA  was  published  in  the 
Federal  Register  on  December  6,  2001 
(66  FR  63446). 

We  provided  a  60-day  comment 
period  that  ended  February  4,  2002.  No 
comments  have  been  received.  Based  on 
the  rationale  set  forth  in  the  interim 
final  rule  we  now  affirm  as  a  final  rule 
the  changes  made  by  the  interim  final 
rule. 
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Administrative  Procedure  Act 

This  document  without  any  changes 
affirms  amendments  made  by  an  interim 
final  rule  that  is  already  in  effect. 
Accordingly,  we  have  concluded  under 
5  U.S.C.  553  that  there  is  good  cause  for 
dispensing  with  a  delayed  effective  date 
based  on  the  conclusion  that  such 
procedure  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  final  rule  would  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary-  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  This  final  rule 
would  not  directly  affect  any  small 
entities.  Only  individuals  could  be 
directlv  affected.  Therefore,  pursuant  to 
5  U.S.C.  605(b).  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
bv  this  document  are  64.005,  64,007.  64.008. 
64.009.  64.010.  64.011.  64.012.  64.013. 
64.014.  64.015.  64.016.  64.018.  64.019. 
64.022.  and  64.025.  1 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs-veterans,  Health  care,  Health 
facilities.  Health  professions,  Health 
records.  Homeless.  Medical  and  dental 
schools.  Medical  devices,  Medical 
research,  Mental  health  programs. 
Nursing  homes.  Philippines,  Reporting 
and  record-keeping  requirements. 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses.  Veterans. 


Approved;  April  15.  2002. 
Anthony  ]■  Principi, 

Serrt'tary-  of  Veterans  Affairs. 

PART  17— MEDICAL 

Accordingly,  the  interim  final  rule 
amending  38  CFR  part  1 7  which  was 
published  at  66  FR  63446  on  December 
6.  2001,  is  adopted  as  a  final  rule 
without  change. 

[FR  Doc.  02-10886  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  8320-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22,  24  and  64 

ICC  Docket  No.  97-213;  FCC  02-108] 

Communications  Assistance  for  Law 
Enforcement  Act 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  adopts  four 
electronic  surveillance  capabilities  for 
wireline,  cellular,  and  broadband 
Personal  Communications  Senices 
("PCS")  telecommunications  carriers 
and  sets  a  compliance  date  of  lune  30. 
2002  for  those  four  capabilities,  as  well 
as  two  capabilities  previously  mandated 
bv  the  Commission.  The  Commission 
takes  this  action  under  the  provisions  of 
the  Communications  Assistance  for  Law 
Enforcement  Act  of  1994  (Public  Law 
103-414.  108  Stat.  4279  (1994)  (codified 
as  amended  in  scattered  sections  of  18 
U.S.C.  and  47  U.S.C.  229.  1001-1010, 
1021)).  ("CALEA')  and  in  response  to  a 
decision  issued  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  ("Court")  that  vacated 
four  Department  of  Justice  ( "DoJ")/ 
Federal  Bureau  of  Investigation  ("FBI") 
"punch  list"  electronic  surx-eillance 
capabilities  mandated  by  the 
Commission's  Third  Report  and  Order 
("Third  R&O")  in  this  proceeding. 
DATES:  Effective  June  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamison  Prime.  Office  of  Engineering 
and  Technology.  (202)  418-7474.  TTY 
(202)  418-2989.  e-mail:  iprime@fcc.gov 
or  Rodney  Small.  Office  of  Engineering 
and  Technology.  (202)  418-2452.  TTY 
(202)  418-2989,  e-mail  rsmaH@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  the  Commission's  Order  on 
Remand'.  CC  Docket  No.  97-213,  FCC 
02-108.  adopted  April  5.  2002.  and 
released  April  11,  2002.  The  hill  text  of 
this  document  is  available  on  the 
Commission's  internet  site  at 


ivwu'.  fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street..  S\V.  Washington.  DC  20554  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission's 
duplication  contractor.  Qualex 
International.  (202)  863-2893  voice. 
(202)  863-2898  Fax.  qualexint@aol.com 
e-mail.  Portals  11.  445  12th  St..  SW, 
Room  CY-B402.  Washington,  DC  20554. 

Summary  of  Order  on  Remand 

1 .  The  Order  on  Remand  adopts 
additional  technical  requirements  for 
wireline,  cellular,  and  broadband  PCS 
carriers  to  comply  with  the  assistance 
capability  requirements  prescribed  by 
CALEA  and  sets  a  June  30.  2002 
compliance  date  for  carriers  to  provide 
these  capabilities.  Section  103(a)  of 
CALEA  requires  that  a 
telecommunications  carrier  shall  ensure 
that  its  equipment,  facilities,  or  ser\'ices 
that  provide  a  customer  or  subscriber 
with  the  ability  to  originate,  terminate, 
or  direct  communications  are  capable  of 
isolating  and  providing  to  the 
government,  pursuant  to  a  lawful 
authorization,  certain  wire  and 
electronic  communications,  including 
call-identifying  information  that  is 
reasonably  available  to  the  carrier. 
Under  section  107(a)(2)  of  CALEA  (the 
"safe  harbor"  provision),  carriers  and 
manufacturers  that  comply  with 
industry  standards  for  electronic 
surveillance  are  deemed  in  compliance 
with  their  specific  responsibilities 
under  CALEA.  but.  if  industr>- 
associations  or  standard-setting 
organizations  fail  to  issue  technical 
requirements  or  standards  or  if  a 
Government  agency  or  any  other  person 
believes  that  such  requirements  or 
standards  are  deficient,  the  Commission 
is  authorized  in  response  to  a  petition 
from  any  Government  agency  or  person, 
to  estabUsh.  by  rule,  technical 
requirements  or  standards.  Under 
section  107  (b)  of  (CALEA)  technical 
requirements  or  standards  adopted  by 
the  Commission  must  meet  the 
assistance  capability  requirements  of 
section  103  by  cost-effective  methods: 
protect  the  privacy  and  security  of 
communications  not  authorized  to  be 
intercepted:  minimize  the  cost  of  such 
compliance  on  residential  ratepayers: 
serve  the  policy  of  the  United  States  to 
encourage  the  provision  of  new 
technologies  and  services  to  the  public; 
and  provide  a  reasonable  time  and 
conditions  for  compliance  with  and  the 
transition  to  anv  new  standard. 

2.  In  the  Third  R&O,  14  FCC  Red 
16794.  64  FR  51710.  September  24. 
1999.  the  Commission  required  that 


wireline,  cellular,  and  broadband  PCS 
carriers  implement  all  electronic 
surveillance  capabilities  of  the  industry 
interim  standard,  I-STD-025  ("I- 
Standard")  and  six  of  nine  additional 
capabilities  requested  by  DoJ/FBI, 
known  as  the  "punch  list"  capabilities. 
With  respect  to  the  six  required  punch 
list  capabilities,  "dialed  digit 
extraction"  would  provide  to  law 
enforcement  agencies  ("LEAs")  those 
digits  dialed  by  a  subject  after  the  initial 
call  setup  is  completed:  "party  hold/ 
join/drop"  would  provide  to  LEAs 
information  to  identif>^  the  active  parties 
to  a  conference  call:  "subject-initiated 
dialing  and  signaling"  would  provide  to 
LEAs  access  to  all  dialing  and  signaling 
information  available  from  the  subject, 
such  as  the  use  of  flash-hook  and  other 
feature  keys;  "in-band  and  out-of-band 
signaling"  would  provide  to  LEAs 
information  about  tones  or  other 
network  signals  and  messages  that  a 
subject's  service  sends  to  the  subject  or 
associate,  such  as  notification  that  a  line 
is  ringing  or  busy:  "subject-initiated 
conference  calls"  would  provide  to 
LEAs  the  content  of  conference  calls 
supported  by  the  subject's  service;  and 
"timing  information  "  would  provide  to 
LEAs  information  necessary  to  correlate 
call-identifying  information  with  call 
content. 

3.  Several  parties  challenged  the 
Commission's  decision  before  the  Court. 
In  its  August  15.  2000  Remand  Decision, 
227  F.  3d  450.  the  Court  affirmed  the 
Commission's  findings  in  the  Third 
R&O  in  part  and  vacated  and  remanded 
for  further  proceedings  the  Third  R&O's 
decisions  concerning  four  punch  list 
capabilities  (dialed  digit  extraction, 
party  hold/join/ drop  messages,  subject- 
initiated  dialing  and  signaling 
information,  and  in-band  and  out-of- 
band  signaling  information). 

4.  Section  102(2)  of  CALEA  defines 
"call-identifying  information"  as 
"dialing  or  signaling  information  that 
identifies  the  origin,  direction, 
destination,  or  termination  of  each 
communication  generated  or  received 
by  a  subscriber  by  means  of  any 
equipment,  facility,  or  service  of  a 
telecommunications  carrier."  The  J- 
Standard  further  interprets  the  key 
terms  in  this  definition  as  follows: 
origin  is  the  number  of  the  party 
initiating  the  call  (e.g.,  calling  party): 
termination  is  the  number  of  the  party 
ultimately  receiving  a  call  (e.g.. 
answering  party):  direction  is  the 
number  to  which  a  call  is  re-directed  or 
the  number  from  which  it  came,  either 
incoming  or  outgoing  (e.g..  redirected-to 
party  or  redirected-from  party):  and 
destination  is  the  number  of  the  party  to 
which  a  call  in  being  made  (e.g..  called 


party).  Although  the  J-Standard  adopts 
definitions  that  frame  call-identifying 
information  in  terms  of  telephone 
numbers,  the  Commission,  in  the  Third 
R&O.  found  capabilities  required  under 
CALEA.  in  some  cases,  require  carriers 
to  disclose  information  that  is  not  a 
telephone  number.  The  Court  held  that 
CALEA  is  ambiguous  as  to  precisely 
what  constitutes  call-identifying 
information  and  thus,  what  the  CALEA 
requirements  are.  In  cases  where  the 
intent  of  Congress  is  not  clear,  an 
agency  may  develop  its  interpretation  of 
the  statute  within  the  guidelines  set 
forth  in  Chevron  v.  National  Resources 
Defense  Counsel.  Inc..  467  U.S.  837 
(1984).  and  subsequent  cases. 

5.  The  J-Standard"s  definitions  do  not 
give  all  portions  of  CALEA  full  effect, 
and  we  are  disinclined  to  interpret  a 
statute  in  a  manner  that  will  render 
portions  of  it  superfluous.  The 
legislative  history  of  CALEA  does  not 
clearly  state  Congress's  intent  with 
respect  to  the  key  terms  at  issue,  and  we 
think  it  would  be  implausible  to  read 
CALEA  as  providing  for  a  more  limited 
class  of  information  than  that  which 
LEAs  already  receive.  Nor  do  we  find  a 
basis  for  tying  our  interpretation  of 
CALEA  exclusively  to  a  prior,  separate 
statute,  such  as  the  Electronic 
Communications  Privacy  Act  of  1986 

(  "ECPA").  In  the  Remand  Decision,  the 
Court  stated  that  CALEA  does  not  cross- 
reference  or  incorporate  the  definitions 
of  pen  registers  and  trap  and  trace 
devices  in  the  ECPA.  Moreover,  the 
standards  have  been  modified  by  such 
legislation  as  the  USA  PATRIOT  Act, 
which  expands  the  terms  "pen  register" 
and  "trap  and  trace  device"  to  include 
the  concept  of  "dialing,  routing, 
addressing,  or  signaling  information." 

6.  We  are  adopting  a  definition  of 
"call-identif\'ing  information"  that 
replicates  the  existing  electronic 
sur\'eillance  capability  functions,  but 
that  is  also  expressed  in  sufficiently 
broad  terms  so  as  not  to  be  limited  to 
a  specific  network  technology.  This 
analysis  is  consistent  with  overall 
purpose  expressed  for  the  Act:  CALEA 
was  intended  to  preserve  the  ability  of 
law  enforcement  officials  to  conduct 
electronic  surveillance  effectively  and 
efficiently  in  the  face  of  rapid  advances 
in  telecommunications  technology.  An 
example  of  this  approach  can  be  found 
in  the  Court's  upholding  of  the 
provision  of  antenna  location 
information,  even  though  this  capability 
has  no  structural  equivalent  in  the 
traditional  wireline  architecture. 
Similarly,  we  note  that  there  are  many 
situations  in  which  a  party  inputs 
dialing  information  that,  in  itself,  is  not 
a  telephone  number. 


7.  Although  "call-identif>'ing 
information"  consists  of  both  dialing 
and  signaling  information  that  may  or 
may  not  be  described  in  terms  of 
telephone  numbers,  not  all  dialing  and 
signaling  information  is  "call- 
identifying  information."  While  some 
dialing  or  signaling  information 
identifies  the  origin,  direction, 
destination,  or  termination  of  a 
communication,  other  dialing  or 
signaling  information — such  as  a  bank 
account  number  in  a  bank-by-phone 
system — clearly  does  not.  Insofar  as  a 
ringing  tone  or  a  busy  signal  provides 
information  that  is  descriptive  of  an 
origin,  direction,  destination,  or 
termination  a  communication,  that  tone 
or  signal  "identifies"  such  a 
communication  for  purposes  of  CALEA 
and  falls  within  CALEA's  definition  of 
"call-identifying  information."  By 
contrast,  call  content  does  not  identify 
the  origin,  termination,  direction,  and 
destination  of  a  communication,  and 
thus  is  not  "call  identifying 
information"  for  purposes  of  CALEA. 
Section  102(2)  of  CALEA  defines  call- 
identifying  information  as  "dialing  or 
signaling  information  that  identifies  the 
origin,  direction,  destination,  or 
termination"  of  each  call  or 
communication.  Thus,  the  origin, 
direction,  destination,  or  termination  is 
identified  by  call-identifying 
information,  such  as  the  caller's  phone 
number.  The  J-Standard's  definitions  are 
deficient  to  the  extent  that  they  claim 
that  a  phone  number  is  itself  an  origin, 
direction,  destination,  and  termination, 

8.  In  a  simple  two-way  telephone  call, 
the  dialing  or  signaling  information  that 
identifies  the  "origin"  of  a 
communication  is  the  calling  party's 
telephone  line  (which  is  commonly 
identified  by  a  telephone  number). 
There  are  situations  in  which 
information  other  than  a  number  is 
needed  to  identify  the  party  initiating  a 
call.  For  example,  when  a  wireless 
phone  is  used  to  initiate  a  call,  that 
origin  may  be  identified  by  both  the 
number  assigned  to  the  wireless  phone 
and  the  location  information  of  the 
antenna  site  to  which  the  phone  is 
connected.  Because  the  origin  pertains 
to  a  calling  party,  there  may  be  multiple 
points  in  a  telephone  call  scenario  that 
give  rise  to  information  that  identifies 
the  origin  of  a  communication. 

9.  We  conclude  that  a  "termination" 
is  a  party  or  place  at  the  end  of  a 
communication  path.  The  J-Standard 
defines  "termination"  in  terms  of  the 
"party  ultimately  receiving  the  call." 
Common  practice  as  well  as  the 
industry's  own  technical  standards 
suggest  a  broader  definition  that 
recognizes  that  a  call  can  "terminate" 
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when  it  reaches  an  identifiable  stopping 
point  in  the  network.  The  J-Standard 
shows  a  diagram  where  the  surveillance 
subject  ("S")  is  connected  to  one  party 
("A"),  while  the  other  party  ("B")  is  on 
hold.  As  shown  in  the  diagram,  the 
communication  path  starting  from  party 
A  terminates  at  S.  However,  as  is  also 
shown  in  the  diagram,  the 
communication  path  coming  from  the 
held  party  B  terminates  at  the  subject's 
switch,  and  not  at  the  subject's  line. 
This  example  also  supports  the 
proposition  that  a  termination  is  not 
always  identified  by  a  telephone 
numijer  because  (1)  a  network  switch  is 
not  a  party  in  a  call,  and  (2)  a  network 
switch  is  a  point  in  the  network  with  no 
directory  telephone  number.  There  can 
be  multiple  terminations  within  a  single 
call  because  there  are  multiple  points  in 
a  call  at  which  there  is  information  that 
identifies  the  called  party. 

10.  A  "destination  "  is  a  party  or  place 
to  which  a  call  is  being  made.  We  reach 
this  definition  after  considering 
common  and  technical  dictionar>' 
definitions  of  the  term,  as  well  as  that 
provided  by  the  J-Standard.  Similarly, 
we  agree  with  the  J-Standard 's  general 
characterization  of  "direction"  as  a 
description  of  navigation  within  a 
network  but  reject  the  contention  that 
this  information  is  exclusively  a 
telephone  number.  We  find  that  the 
"direction"  is,  broadly  speaking, 
information  that  identifies  the  path  of 
communication. 

11.  Thus,  we  are  defining  the  relevant 
terms  as  follows:  origin  is  a  party 
initiating  a  call  (e.g..  a  calling  party),  or 
a  place  from  which  a  call  is  initiated; 
destination  is  a  party  or  place  to  which 
a  call  is  being  made  (e.g..  the  called 
party):  direction  is  a  party  or  place  to 
which  a  call  is  re-directed  or  the  party 
or  place  from  which  it  came,  either 
incoming  or  outgoing  (e.g..  a  redirect ed- 
to  party  or  redirected-from  party);  and 
termination  is  a  party  or  place  at  the  end 
of  a  communication  path  (e.g..  the 
called  or  call-receiving  party,  or  the 
switch  of  a  party  that  has  placed  another 
party  on  hold),  these  changes 
distinguish  between  origin,  destination, 
direction,  and  termination,  and  the 
information  that  identifies  them:  permit 
multiple  origins,  destinations, 
directions,  and  terminations  in  a  call; 
and  provide  for  terminations  inside  a 
network  switch  or  at  another  point 
within  a  network.  Moreover,  this 
approach  defines  call-identif\'ing 
information  in  a  manner  that  can  be 
converted  into  actual  network 
capabilities,  unlike  the  definition 
suggested  bv  DoJ/FBl. 

12.  Under  sections  107(b)(1)  and 
107(b)(3)  of  GALEA,  if  the  Commission 


finds  that  industry -established  technical 
standards  are  deficient,  it  may  establish 
standards  that  "meet  the  assistance 
capabilitv  requirements  of  section  103 
bv  cost-effective  methods"  and 
"minimize  the  cost  of  such  compliance 
on  residential  ratepayers."  The  Court 
was  unable  to  find  a  rational  connection 
between  the  facts  found  and  the  choice 
made  in  the  Third  R&O.  GALEA  does 
not  define  "cost-effective."  One 
approach  for  determining  whether 
something  is  "cost-effective"  that  is 
consistent  with  the  Court's  analysis  in 
its  Remand  Decision  is  to  compare  two 
or  more  ways  of  accomplishing  a  task 
and  identif\-ing  the  process  that  is  the 
least  expensive.  This  approach  is 
supported  by  the  Commission's  own 
rules,  other  statutes  where  Congress  has 
defined  or  described  the  term,  as  well  as 
in  other  agencies'  rules.  Thus,  it  makes 
sense  to  consider  whether  a  particular 
option  is  better  than  some  alternative  at 
achieving  some  particular  regulator}- 
requirement,  when  such  a  comparison  is 
available.  We  first  inquire  whether  we 
have  in  the  record  an  alternative  means 
to  accomplish  each  of  the  punch  list 
capabilities. 

13.  When  a  punch  list  capability 
"meet(s)  the  assistance  capability 
requirements"  of  GALEA,  but  there  is  no 
alternative  means  of  accomplishing  the 
same  task,  we  will  then  consider 
whether  the  capability  serves  to 
minimize  costs.  In  general,  something  is 
"effective"  if  it  accomplishes  a  task  in 
an  efficient  manner.  However,  we  will 
not  adopt  or  reject  a  capability  solely  on 
the  basis  of  a  cost-benefit  analysis 
because  Congress  has  already  made 
such  a  calculation  when  it  determined 
the  assistance  capability  requirements  of 
GALEA.  There  are  costs  associated  with 
GALEA,  and  it  is  clear  that  Congress 
anticipated  that  carriers  would  bear 
some  of  these  costs.  However,  as  part  of 
our  examination  of  whether  a  technical 
standard  that  we  require  under  GALEA 
is  "cost-effective."  we  will  consider  the 
financial  burden  it  places  on  carriers.  In 
the  case  of  the  punch  list  capabilities, 
we  note  that  several  aspects  of  the 
implementation  program  significantly 
mitigate  this  burden,  which  serves  to 
make  implementation  of  the  punch  list 
capabilities  "cost-effective"  for  carriers. 
These  features  include  Do|/FBI  cost 
reimbursement  programs,  buyout 
agreements  with  manufacturers  to  pay 
for  all  necessary  software  upgrades,  and 
deferral  of  required  punch  list 
capabilities  coincident  with  routine 
switch  upgrades.  Also,  five 
telecommunications  equipment 
manufacturers  have  incorporated  all  six 
punch  list  capabilities  required  by  the 


Third  R&O  into  one  software  upgrade, 
and  it  is  unclear  whether  deleting  one 
or  more  of  these  capabilities  from  that 
upgrade  will  lessen  the  cost  of  the 
upgrade  to  those  carriers  that  purchase 
software  from  manufacturers  that  are 
not  covered  by  the  DoI/FBI  buyout 
agreements.  Garners  may  also  recover  at 
least  a  portion  of  their  GALEA  softw-are 
and  hardware  costs  by  charging  to  LEAs, 
for  each  electronic  sur\'eillance  order 
authorized  bv  GALEA 

14.  In  considering  the  effect  of  GALEA 
compliance  on  residential  ratepayers 
under  section  107(b)(3)  we  look  at  the 
effect  on  residential  wireline  subscribers 
only.  Although  GALEA  does  not  define 
the  term  "residential  ratepayers.  "  floor 
debate  emphasized  concern  over  "basic 
residential  telephone  service"  rates. 
Wireless  telecommunications  services 
such  as  cellular  or  PCS  are  intrinsically 
mobile  services,  and  we  have  not 
previously  attempted  to  describe  what 
"basic  residential  "  service  is  in  the 
wireless  context,  nor  have  we 
differentiated  between  residential  and 
other  classes  of  wireless  serx'ice.  By 
contrast,  the  concept  of  "residential 
ratepayer"  has  historically  been  used  in 
the  context  of  rate  regulation  for 
wireline  telecommunication  service, 
which  traditionally  differentiates  rates 
for  residential  and  business  customers. 
Other  provisions  of  GALEA  can  only 
applv  to  wireline  telecommunications 
carriers,  as  states  do  not  have  authority 
to  regulate  rates  for  commercial  mobile 
radio  senices  and  the  Commission  has 
forborne  from  such  rate  regulation 
under  legislation  and  Commission 
decisions  that  were  adopted  prior  to 
GALEA 

15.  The  general  approach  we  have 
taken  with  our  analysis  of  "cost- 
effective"  is  applicable  in  considering 
wavs  of  minimizing  the  impact  on 
residential  ratepayers.  That  which  is 
"cost-effective"  is  also  likely  to  correlate 
to  the  effect  on  residential  ratepayers, 
and  so  many  of  the  factors  we  have 
previously  identified  will  apply  in  this 
context.  VVe  conclude  that  the 
capabilities  that  we  have  identified — 
and  the  means  of  implementing  them— 
do  ser\'e  to  minimize  the  cost  on 
residential  ratepayers.  To  the  extent  that 
there  are  costs  borne  by  the  carriers  and 
passed  through  to  customers,  we  note 
that  it  is  likely  that  the  costs  would  be 
shared  by  all  ratepayers  and.  therefore, 
would  be  significantly  diluted  on  an 
individual  residential  ratepayer  basis. 
The  fact  that  costs  are  spread  across 
such  a  large  base  in  itself  suggests 
another  means  by  which  provision  of 
these  capabilities  will  minimize  the 
effect  on  residential  ratepayers— that  the 
cost  of  GALEA  compliance  for  any 
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particular  residential  ratepayer  will  be 
minimal. 

16.  We  note,  however,  that,  even  if  the 
definition  of  "residential  taxpayers"  is 
broadened  to  include  households  that 
use  wireless  telephone  service  as  a 
substitute  for  local  wireline  telephone 
service,  there  is  no  reason  to  believe  that 
implementation  of  the  punch  list  items 
would  fail  to  minimize  the  cost  on 
wireless  residential  ratepayers.  In  the 
Third  R&O,  the  Commission  found  that 
five  major  telecommunications 
manufacturers — which  account  for  the 
great  majority  of  sales  to  wireline, 
cellular,  and  broadband  PCS  carriers  in 
the  United  States — anticipated  total 
revenues  from  carriers  purchasing  the 
four  vacated  punch  list  capabilities  of 
about  $277  million.  Of  this  amount, 
about  $159  million  was  anticipated  in 
wireless  revenues  and  about  $117 
million  was  anticipated  in  wireline 
revenues.  While  these  figures  do  not 
include  all  carrier  costs  of  implementing 
the  four  capabilities,  in  the  Third  R&O. 
we  found  that,  relative  to  other  cost/ 
revenue  estimates,  the  manufacturers' 
estimates  were  "the  most  detailed  and 
rehable."  Further  the  FBI's  buyout  and 
flexible  deployment  programs,  coupled 
with  manufacturers  incorporating  all 
punch  list  capabilities  into  one  software 
upgrade  would  likely  lessen  costs  to 
such  an  extent  that  total  costs  of 
implementing  the  four  vacated 
capabilities  nationwide  would  be  well 
below  $159  million  to  wireless  carriers 
and  $117  million  to  wireline  carriers. 
Nonetheless,  assuming  pessimistically 
that  those  costs  would  eventuate  and 
that  they  would  be  passed  on  to  wireless 
subscribers  and  residential  wireline 
ratepayers  in  full  as  a  one-time  charge, 
the  respective  charge  per  wireless 
subscriber  and  residential  wireline 
ratepayer  would  average  about  $1.45 
and  $1.20.  Alternatively,  if  these  costs 
to  wireless  and  wireline  carriers  were 
converted  to  a  rate  increase  to  wireless 
subscribers  and  residential  wireline 
ratepayers,  the  rate  increase  would 
average  only  pennies  per  month  per 
subscriber/ratepayer.  Accordingly,  we 
find  that  the  likely  worst  case  cost 
impact  of  carriers  implementing  the  four 
vacated  capabilities  would  be  minimal 
on  both  wireless  subscribers  and 
residential  wireline  taxpayers. 

17.  The  dialed  digit  extraction 
capability  would  require  the 
telecommunications  carrier  to  provide 
to  the  LEA  on  the  call  data  channel  the 
identity  of  any  digits  dialed  by  the 
subject  after  connecting  to  another 
carrier's  service  (also  known  as  "post- 
cut-through  digits").  The  dialed  digit 
extraction  capability  provides  call- 
identifying  information.  Post-cut- 


through  digits  identify,  under  many 
circumstances,  a  communication's 
destination  or  a  termination.  For 
example,  a  party  may  dial  a  toll-free 
number  to  connect  to  a  long  distance 
carrier  (e.g.  1-800-CALL-ATT)  and 
subsequently  enter  another  phone 
number  to  be  connected  to  a  party.  That 
second  number  identifies  a 
"destination"  because  it  is  "a  party  or 
place  to  which  a  call  is  being  made."  If 
a  successful  connection  is  made,  that 
second  number  also  identifies  a 
"termination"  because  it  is  the  called  or 
call-receiving  party.  A  subject  may  also 
dial  digits  that  are  not  call-identifying 
information — such  as  a  bank  account  or 
social  security  number.  However,  many 
post-cut-through  dialed  digits  simply 
route  the  call  to  the  intended  party  and 
are,  therefore,  unquestionably  call- 
identifying  information  even  under  a 
narrow  interpretation  of  that  term. 

18.  Section  103(a)  of  GALEA  requires 
carriers  to  be  capable  of  "expeditiously 
isolating  "  wire  and  electronic 
communications  and  call-identifying 
information  to  enable  LEAs  to  obtain 
this  information  "concurrently  with 
their  transmission  from  the  subscriber's 
equipment,  facility,  or  service.  *   *   *" 
(in  the  case  of  the  interception  of  wire 
and  electronic  communications)  or 
"before,  during,  or  immediately  after  the 
transmission  of  a  wire  or  electronic 
communication"  (in  the  case  of  call- 
identifying  information).  Because  of  this 
timing  requirement,  we  are  rejecting  the 
alternative  of  having  a  LEA  serve  the 
terminating  carrier  with  a  pen  register 
order  to  obtain  those  dialed  digits  that 
were  placed  once  a  call  has  been  cut- 
through  from  the  originating  carrier. 
Under  such  a  process,  the  government 
would  be  unable  to  obtain  call- 
identifying  information  concurrently 
with  its  transmission  to  or  from  a 
subscriber. 

19.  Dialed  digit  extraction  is  a 
capability  that  is  "reasonably  available 
to  the  carrier"  under  section  103  of 
GALEA.  The  f-Standard  defines 
"reasonably  available"  as  information 
"present  at  an  Intercept  Access  Point  for 
call  processing  purposes."  We  reject  the 
limitation  that  the  information  must  be 
present  "for  call  processing  purposes" 
for  it  to  be  "available."  We  read 
"reasonably"  as  a  qualifier;  if 
information  is  only  accessible  by 
significantly  modifying  a  network,  then 
we  do  not  think  it  is  "reasonably" 
available. 

20.  Section  107(b)(2)  requires  that  any 
standards  we  require  must  "protect  the 
privacy  and  security  of  communications 
not  authorized  to  be  intercepted."  There 
currently  appears  to  be  no  technology 
that  can  separate  those  post-cut-through 


dialed  digits  from  other  post-cut- 
through  dialed  digits  that  are  not  call- 
identifying  (i.e..  that  are  call  content). 
Because  post-cut-through  digits  include 
call-identifying  information.  LEAs 
should  be  able  to  obtain  this 
information  under  GALEA  so  long  as 
they  have  a  valid  legal  instrument. 
Although  a  Title  III  warrant— which 
would  give  a  LEA  call  content — may  be 
one  such  valid  instrument,  it  is  not  up 
to  us  to  decide  whether  it  is  the  only 
one  that  could  be  used.  Were  we  to 
conclude  that  a  Title  III  warrant 
represents  an  alternative  means  of 
accomplishing  the  dialed  digit 
extraction  capability  we  would 
necessarily  have  to  assume  that  a  pen 
register  does  not  entitle  a  LEA  to  dialed 
digit  extraction.  Such  a  decision  would 
improperly  usurp  the  role  of  the  courts 
to  decide  what  legal  instrument  is 
necessary  to  obtain  the  dialed  digit 
information.  Our  approach  is  similar  to 
the  approach  that  we  employed  with 
respect  to  a  packet-mode 
communications  capability,  which  was 
upheld  by  the  Court  in  the  Remand 
Decision. 

21.  Because  the  standards  we  adopt 
must  protect  the  privacy  and  security  of 
communications  not  authorized  to  be 
intercepted,  we  reject  the  proposal  to 
allow  a  LEA  to  extract  dialed  digits  on 
content  channels  using  their  own 
decoders.  This  alternative  is  not 
acceptable  because  it  would  require  the 
LEA  in  every  case,  no  matter  the  level 
of  authorization  involved,  to  obtain  the 
entire  content  when  a  less  intrusive 
alternative  (dialed  digit  extraction, 
whereby  carriers  separate  out  tone 
information)  is  available.  This 
alternative  would  also  shift  from 
carriers  to  LEAs  responsibility  for 
ensuring  that  interceptions  are 
conducted  in  a  way  that  protects  the 
privacy  and  security  of  communications 
not  authorized  for  interception  as  much 
as  possible.  Such  a  result  would  be 
inconsistent  with  section  103(a)(4)  of 
GALEA,  which  requires  carriers  to 
protect  the  privacy  and  security  of 
communications  and  call-identifying 
information  not  authorized  to  be 
intercepted. 

22.  In  order  to  respond  to  the 
appropriate  legal  authority,  a  carrier 
must  have  the  ability  to  tiuTi  on  and  off 
the  dialed  digit  extraction  capability. 
We  believe  that  a  toggle  feature  for 
dialed  digit  extraction  is  necessary  in 
order  to  protect  privacy  interests  under 
certain  circumstances,  without 
disrupting  the  carrier's  ability  to 
provide  other  punch  list  capabilities 
included  in  the  same  software.  We 
therefore  conclude  that  carriers  must 
have  the  equipment  and  software  to 
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support  a  dialed  digit  extraction 
capability  with  a  toggle  feature.  Where 
such  a  toggle  feature  will  not  be 
available  from  a  carrier's  vendor  by  the 
compliance  deadline,  that  carrier  may 
file  a  petition  with  the  Commission 
under  section  107(c),  requesting  an 
extension  of  the  compliance  deadline. 

23.  The  party  hold/join/drop 
messages  capability  would  permit  the 
LEA  to  receive  from  the 
telecommunications  carrier  messages 
identifying  the  parties  to  a  conference 
call  at  all  times.  The  party  hold  message 
would  be  provided  whenever  one  or 
more  parties  are  placed  on  hold.  The 
party  join  message  would  report  the 
addition  of  a  party  to  an  active  call  or 
the  reactivation  of  a  held  call.  The  party 
drop  message  would  report  when  any 
party  to  a  call  is  released  or  disconnects 
and  the  call  continues  with  two  or  more 
other  parties.  Under  our  revised 
definitions  of  the  components  of  call- 
identifying  information,  party  hold/join/ 
drop  information  is  call-identifying 
information  because  it  identifies 
changes  in  the  origin(s)  and 
termination(s)  of  each  communication 
generated  or  received  by  the  subject. 
Further,  by  isolating  call-identifying 
information  in  this  manner,  the  LEA 
may  more  readily  avoid  monitoring  the 
communications  of  third  parties  who 
are  not  privy  to  the  communications 
involving  the  subject,  thereby  furthering 
privacy  considerations.  In  the  Third 
R&O,  the  Commission  defined  call- 
identifying  information  to  be 
"reasonably  available"  to  an  originating 
carrier  if  such  information  "is  present  at 
an  [Intercept  Access  Point]  and  can  be 
made  available  without  the  carrier  being 
unduly  burdened  with  network 
modifications."  The  J-Standard 
acknowledges  that  the  network  must 
recognize  and  process  party  hold/join/ 
drop  functions  as  part  of  its  basic 
operation.  Thus,  we  conclude  that  party 
hold/ join/ drop  information  is  not  only 
present  at  an  Intercept  Access  Point  but, 
because  it  is  already  being  used  by  the 
carrier,  satisfies  the  definition  of 
"reasonably  available"  in  the  original 
version  of  the  J-Standard. 

24.  The  subject-initiated  dialing  and 
signaling  information  capability  would 
permit  the  LEA  to  be  informed  when  a 
subject  sends  signals  or  digits  to  the 
network.  This  capability  would  require 
the  telecommunications  carrier  to 
deliver  a  message  to  the  LEA,  for  each 
communication  initiated  by  the  subject, 
informing  the  LEA  whenever  the  subject 
has  invoked  a  feature  during  a  call, 
including  featiires  that  would  place  a 
party  on  hold,  transfer  a  call,  forward  a 
call,  or  add/remove  a  party  to  a  call. 
This  capability  constitutes  call- 


identifying  information  because  it 
provides  information  regarding  the 
party  or  place  to  which  a  forwarded  call 
is  redirected  and  because  it  provides 
information  regarding  a  waiting  calling 
party.  Signals  such  as  on-hook,  off-hook, 
and  flash-hook  signals,  which  are 
generated  by  a  subject,  are  reasonably 
available  to  the  carrier  because  they 
must  be  processed  at  the  carrier's 
Intercept  Access  Point.  DTMF  signals 
generated  by  a  subject  that  must  be 
processed  at  the  Intercept  Access  Point 
also  are  reasonably  available  to  the 
carrier;  however,  some  DTMF  signals 
generated  by  the  subject  are  post-cut- 
through  digits,  and  those  signals  are 
covered  under  dialed  digit  extraction. 

25.  The  in-band  and  out-of-band 
signaling  information  capability  would 
enable  a  telecommunications  carrier  to 
send  a  notification  message  to  the  LEA 
when  any  call-identifying  network 
signal  (e.g.,  audible  ringing  tone,  busy, 
call  waiting  signal,  message  light  trigger) 
is  sent  to  a  subject.  For  example,  if 
someone  leaves  a  voice  mail  message  on 
the  subject's  phone,  the  notification  to 
the  LEA  would  indicate  the  type  of  call- 
identifying  network  signal  sent  to  the 
subject  (e.g.,  stutter  dial  tone,  message 
light  trigger).  For  calls  the  subject 
originates,  a  notification  message  would 
also  indicate  whether  the  subject  ended 
a  call  when  the  line  was  ringing,  busy 
(a  busy  line  or  busy  trunk),  or  before  the 
network  could  complete  the  call. 
Authorizing  this  capability  for  call- 
identifying  information  that  is  based  on 
network  signals  that  originate  on 
carriers'  own  networks  conforms  with 
CALEA.  While  certain  types  of  signals 
used  by  carriers  for  superv'ision  or 
control  do  not  trigger  any  audible  or 
visual  message  to  the  subscriber  and  are 
therefore  not  call-identifying 
information,  other  types  of  signals — 
such  as  ringing  and  busy  tones — are 
call-identifying  information  under  our 
revised  definitions  because  they  convey 
information  about  the  termination  of  a 
call.  For  example,  when  a  subject  calls 
another  party,  until  the  called  party 
answers  the  subject's  communications 
path  is  terminated  at  an  audible  ringing 
tone  generator.  However,  if  the  called 
party  is  engaged  in  another  conversation 
and  does  not  have  call  waiting,  the 
subject's  communications  path  is 
terminated  at  a  busy  signal  generator. 
Thus,  even  for  calls  from  the  subject 
that  are  never  answered,  the  fact  that  the 
subject  hears  busy  or  audible  ringing 
signal  provides  call-identifying 
information  that  is  not  provided  to  law 
enforcement  via  other  means.  The  J- 
Standard  is  inadequate  in  this  regard. 
For  example,  the  fact  that  a  call  attempt 


does  not  result  in  a  conversation 
because  the  line  is  busy  or  because  the 
called  party  does  not  answer  does  not 
mean  that  no  "communication"  has 
taken  place.  In-band  and  out-of-band 
signals  that  are  generated  at  the  carrier's 
Intercept  Access  Point  toward  the 
subscriber  are  handled  by  the  carrier 
and  are  clearly  available  to  the  carrier  at 
an  Intercept  Access  Point,  and  convey 
call-identifying  information.  Because 
carriers  already  deliver  this  information 
to  subscribers,  we  see  no  reason  why  it 
cannot  also  be  made  available  to  LEAs 
without  significantly  modif\'ing  the 
carrier's  network.  Thus,  in-band  and 
out-of-band  signaling  information  is 
"reasonablv  available." 

26.  For  each  of  the  punch  list  items, 
Commenters  have  presented  no 
alternative  ways  of  obtaining  all  the 
information  encompassed  by  this 
capability  or  those  alternatives  (in  the 
case  of  dialed  digit  extraction)  have 
deficiencies  that  make  them 
unsatisfactory  Because  there  are  no 
alternative  means  of  accomplishing 
these  objectives,  we  cannot  engage  in  a 
cost-comparison  analysis.  Mechanisms 
such  as  the  FBI's  buyout  and  flexible 
deployment  programs,  coupled  with 
five  manufacturers  incorporating  all 
punch  list  capabilities  into  one  software 
upgrade,  will  lessen  software  costs 
significantly,  and  including  or  not 
including  any  one  of  these  capabilities 
may  not  significantly  change  carriers' 
costs.  Because  of  these  cost-mitigation 
measures,  we  find  that  it  will  be  cost- 
effective  to  require  these  capabilities 
For  similar  reasons,  the  capabilities  are 
unlikely  to  significantly  affect 
residential  ratepayers  The 
aforementioned  programs  will  ser\'e  to 
mitigate  carriers'  costs,  which  in  turn 
will  reduce  the  costs  that  carriers  may 
pass  on  to  ratepayers.  Moreover,  carriers 
will  also  be  able  to  spread  costs  across 
a  large  ratepayer  base  and  there  is  no 
indication  that  the  compliance  costs 
will  be  disproportionately  borne  by 
residential  ratepayers.  Although  we 
have  addressed  privacy  issues  with 
respect  to  dialed  digit  extraction,  we  see 
no  significant  privacy  issues  arising 
from  grant  to  LEAs  of  the  remaining 
capabilities.  No  party  to  this  proceeding 
challenged  the  Third  R&Os  decision 
with  respect  to  those  capabilities  on 
privacy  grounds,  and  the  Court  did  not 
cite  privacv  as  a  basis  for  remanding  to 
the  Commission  the  Third  R&O's 
decision  with  respect  to  that  capability. 
27.  Section  107(b)(4)  of  CALEA— le., 
serve  the  policy  of  the  United  States  to 
encourage  the  provision  of  new 
technologies  and  services  to  the 
public — was  not  briefed  to  or  addressed 
by  the  Court  in  its  Remand  Decision.  As 
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described  in  the  legislative  history,  one 
of  the  key  concerns  in  enacting  GALEA 
was  "the  goal  of  ensuring  that  the 
telecommunications  industry  was  not 
hindered  in  the  rapid  development  and 
deployment  of  the  new  services  and 
technologies  that  continue  to  benefit 
and  revolutionize  society."  Aside  from 
one  suggestion  that  the  cost  of 
compliance  would  divert  capital  from 
new  technology  deployment,  no 
commenter  has  argued — nor  is  there 
anything  in  the  record  to  suggest — that 
inclusion  of  the  four  punch  list 
requirements  would  impede  in  any  way 
the  provision  of  new 
telecommunications  technologies  or 
services  to  the  public  or  would  delay  in 
any  manner  the  course  or  current  pace 
of  technology.  Rather,  the  punch  list 
requirements  represent  a  technical 
solution  that  interfaces  with  the  carriers' 
own  network  designs  to  provide  LEAs 
with  interception  access  and  the 
capability  to  intercept  wire  and 
electronic  communications. 
Additionally,  as  noted  above,  for  the 
majority  of  switches,  carriers  will  be 
permitted  under  the  FBI's  flexible 
deployment  program  to  implement  any 
required  punch  list  capabilities 
coincident  with  routine  switch 
upgrades.  Moreover,  we  do  not  believe 
section  107(b)(4)  was  intended  to  bar  a 
feature  simply  because  it  imposes  costs 
on  telecommunications  companies  and 
thereby  might  affect  their  other 
spending.  The  two  express  references  to 
costs  in  section  107(b)  (i.e.,  cost 
effectiveness  and  minimizing  impact  on 
residential  ratepayers)  consider  cost  in  a 
relative,  not  an  absolute,  sense. 
Accordingly,  we  do  not  believe 
paragraph  (b)(4)  was  intended  to 
prohibit  any  feature  because  the  cost 
might  have  some  impact  on 
telecommunications  companies'  other 
spending.  Given  this,  we  find  that 
adoption  of  the  punch  list  requirements 
is  consistent  with  the  United  States' 
policy  of  encouraging  the  provision  of 
new  technologies  and  services  to  the 
public, 

28.  Section  107(b)(5)  of  GALEA 
requires  that  the  Gommission  'provide 
a  reasonable  time  and  conditions  for 
compliance  with  and  the  transition  to 
any  new  standard,  including  defining 
the  obligations  of  telecommunications 
carriers  under  section  103  during  any 
transition  period.  "  The  Third  R&O 
required  that  the  six  punch  list 
capabilities  be  implemented  by 
wireline,  cellular,  and  broadband  PCS 
carriers  by  September  30,  2001  and  five 
telecommunications  switch 
manufactiirers  have  incorporated  all  of 
these  capabilities  into  one  software 


upgrade.  In  the  Order  in  this 
proceeding,  which  suspended  the 
September  30,  2001  deadline  for  all 
punch  list  capabilities,  including  the 
two  unchallenged  capabilities  (i.e., 
subject-initiated  conference  calls  and 
timing  information),  we  indicated  that 
we  anticipated  establishing  June  30, 
2002  as  the  new  compliance  date  for  all 
required  punch  list  capabilities  as  we 
expected  to  address  the  Gourt's  Remand 
Decision  by  year's  end  and  given  that 
the  record  indicates  that  carriers  can 
implement  any  required  changes  to  their 
software  within  six  months  of  our 
decision.  We  find  it  reasonable  to 
require  wireline,  cellular,  and 
broadband  PCS  carriers  to  implement  all 
punch  list  capabilities  by  Jime  30,  2002, 
and  conclude  that  the  June  30,  2002 
deadline  will  satisfy  section  107rb)(5). 
At  the  initial  stages  of  GALEA 
implementation,  the  Commission  found 
that  carriers  could  put  into  effect  any 
required  changes  to  their  network 
within  six  months  of  its  decision.  We 
recognize  that  this  is  a  more  aggressive 
timetable  than  the  six  months  we 
anticipated  earlier.  We  believe  that  this 
accelerated  compliance  schedule  is 
reasonable  for  this  stage  of  the  GALEA 
implementation,  as  carriers  have  been 
aware  of  the  GALEA  capabilities  under 
consideration  in  the  instant  Order  on 
Remand  since  October  2000.  In 
addition,  the  record  indicates  that  much 
of  the  software  required  to  implement 
the  punch  list  items  has  already  been 
developed,  which  should  significantly 
speed  implementation.  Finally,  carriers 
have  much  greater  experience  in 
meeting  GALEA'S  capability 
requirements  than  they  had  in  1998. 
Together,  these  factors  make  a  shorter 
implementation  timetable  reasonable. 
Therefore,  we  are  lifting  the  suspension 
of  the  punch  list  compliance  deadline, 
and  specifying  the  revised  punch  list 
compliance  deadline  as  June  30,  2002. 

29.  We  note  that  carriers  who  are 
unable  to  comply  may  seek  relief  under 
the  applicable  provisions  of  GALEA. 
The  Wireline  Competition  Bureau 
(formerly,  the  Common  Carrier  Bureau) 
and  the  Wireless  Telecommunications 
Bureau  previously  issued  a  Public 
Notice  outlining  the  petitioning  process 
for  telecommunications  carriers  seeking 
relief  under  section  107(c)  for  an 
extension  of  the  GALEA  compliance 
deadline.  Carriers  seeking  relief  from 
the  June  30,  2002  compliance  date 
should  follow  the  procedures  outlined 
in  that  Public  Notice.  We  further  note 
that,  in  most  cases,  extensions  that  the 
Gommission  has  already  granted  will 
apply  to  the  capabilities  we  are 
requiring  in  this  Order  on  Remand.  As 


the  Wireline  Competition  and  Wireless 
Telecommunications  Bureaus  have 
previously  stated:  "Unless  the 
Commission  action  [granting  an 
extension]  specifies  otherwise,  the 
extension  applies  to  all  assistance 
capability  functions,  including  punch 
list  and  packet-mode  capabilities,  at  the 
listed  facilities." 

Supplemental  Final  Regulatory 
Flexibility  Analysis 

(A)  Need  for  and  Purpose  of  This  Action 

30.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 
incorporated  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  in  the 
Further  NPRM.^  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  Further  NPRM, 
including  the  IRFA.  In  the  Third  R&O, 
the  Commission  adopted  a  Final 
Regulatory  Flexibility  Analysis  (FRFA).3 
As  part  of  the  instant  Order  on  Remand, 
we  have  prepared  this  Supplemental 
FRFA  to  conform  to  the  RFA.* 

31.  The  Third  R&O  responded  to  the 
legislative  mandate  contained  in  the 
Communications  Assistance  for  Law 
Enforcement  Act,  Public  Law  103—414, 
108  Stat.  4279  (1994)  (codified  as 
amended  in  sections  of  18  U.S.C.  and  47 
U.S.C).  The  Conmiission,  in  compliance 
with  47  U.S.C.  229,  promulgates  rules  in 
this  Order  on  Remand  to  ensure  the 
prompt  implementation  of  section  103 
of  GALEA.  This  action  simply  responds 
to  an  Order  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  (the  "Court")  and  puts  into  effect 
rules  we  originally  evaluated  as  part  of 
the  FRFA  in  the  Third  R&O.  Also,  as 
noted,  we  have  already  done  a  FRFA  for 
the  rules  at  issue  in  the  Third  R&O. 

32.  In  enacting  GALEA,  Congress 
sought  to  balance  three  key  policies 
with  GALEA:  "(1)  to  preserve  a 
narrowly  focused  capability  for  law 
enforcement  agencies  to  carry  out 
properly  authorized  intercepts;  (2)  to 
protect  privacy  in  the  face  of 
increasingly  powerful  and  personally 
revealing  technologies;  and  (3)  to  avoid 
impeding  the  development  of  new 
conmiunications  services  and 


'  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601  ef. 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996.  Pub.  L.  No. 
104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  II  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA)' 

2  Communications  Assistance  for  Law 
Enforcement  Act,  Further  Notice  of  Proposed 
Rulemaking.  13  FCC  Red  22632,  22695-703  (1998). 

^  Communications  Assistance  for  Law 
Enforcement  Act.  Third  Report  and  Order,  CC 
Docket  No.  97-213, 14  FCC  Red  16794,  16852-59 
(1999). 

■•See  5  U.S.C.  604. 


Federal  Register /Vol.  67.  No.  85 /Thursday,  May  2.  2002 /Rules  and  Regulations  22005 


technologies."  ■'  The  rules  adopted  in 
this  Order  on  Remand  implement 
Congress's  goal  to  balance  the  three  key 
policies  enumerated  above.  The 
objective  of  the  rules  is  to  implement  as 
quickly  and  effectively  as  possible  the 
national  telecommunications  policy  for 
wireline,  cellular,  and  broadband  PCS 
telecommunications  carriers  to  support 
the  lawful  electronic  surveillance  needs 
of  law  enforcement  agencies  in  a 
manner  that  is  responsive  to  the  Court's 
remand  of  the  Third  R&O. 

(B)  Summary  of  the  Issues  Raised  by 
Public  Comments 

33.  In  the  Further  NPRM.  the 
Commission  performed  an  IRFA  and 
asked  for  comments  that  specifically 
addressed  issues  raised  in  the  IRFA.  No 
parties  filed  comments  directly  in 
response  to  the  IRFA.  Similarly,  as  part 
of  the  pleading  cycle  that  followed  the 
Court's  remand  of  the  Third  R&O,  no 
parties  filed  comments  directly  in 
response  to  the  IRFA  or  the  FRFA.  In 
response  to  non-RFA  comments  filed  in 
this  docket,  the  Commission  modified 
several  of  the  proposals  made  in  the 
Further  NPRM.  These  modifications 
include  changes  to  packet  switching, 
conference  call  content,  in-band  and 
out-of-band  signaling,  and  timing 
information,  as  first  discussed  in  the 
Third  R&O. 

34.  The  Commission's  effort  to  update 
the  record  in  response  to  the  Court's 
Remand  Order  resulted  in  additional 
non-RFA  comments.  The  Rural  Cellular 
Association  (RCA)  asserts  that  the  costs 
of  additional  communications 
assistance  capabilities  would  impose 
undue  cost  burdens  on  and  jeopardize 
the  efficient  planning  and  development 
of  facilities  by  small  and  rural  carriers. 
Similarly,  the  National  Telephone 
Cooperative  Association  (NTCA)  claims 
that  any  regulation  which  requires 
carriers  to  deploy  or  upgrade  facilities 
disproportionally  affects  small  and  rural 
carriers. 

(C)  Description  and  Estimate  of  the 
Number  of  Entities  Affected 

35.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  action  taken. '^  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." " 
In  addition,  the  term  "small  business" 


has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.'*  A  small  business 
concern  is  one  that:  (1)  Is  independently 
owned  and  operated:  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  '"  Nationwide,  as 
of  1992,  there  were  approximately 
275.801  small  organizations.''  Finally, 
"small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000  " '-  As 
of  1992,  there  were  approximately 
85,006  such  jurisdictions  in  the  United 
States.' '  This  number  includes  38,978 
counties,  cities,  and  towns:  of  these. 
37,566,  or  96  percent,  have  populations 
of  fewer  than  50,000.'-^  The  United 
States  Bureau  of  the  Census  (Census 
Bureau)  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

36.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  annually  in 
its  Telecommunications  Provider 
Locator  report,  derived  from  filings 
made  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS). '  '^  According  to  data  in  the  most 
recent  report,  there  are  5.679  interstate 


■  H.R.  Rep.  No.  103-827,  103rd  Cong..  2d  Sess 
(1994)  at  13 
r-SU.S.C.  603(b)[3). 
'W..  601(6). 


".5  I  .S.("  B01(3)  (incorporating  by  reference  the 
definition  of  "small  busine>s  concern"  in  15  V.S.C 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
ronsullation  with  the  Office  of  .Advocacy  of  the 
.Small  Business  .Administration  and  after 
opportunitv  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definilion(s)  in  the  Federal 
Register."  5  I  .S.C:  601(3). 

■'Small  Business  Act.  15  VS.C.  632. 

>"5  L'.S.C.  601(4), 

"  1992  Economic  Census,  i:.S.  Bureau  of  the 
Census,  Table  fi  (special  tabulation  of  data  under 
rnntr.-ict  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  .Administration). 

■-5  t'.S.C,  601(5). 
r.S.  Dept.  of  Cemmerce,  Bureau  of  the  Census, 
•'1992  Census  of  Governments." 

<-'ld. 

'■''  FCC.  Common  Carrier  Bureau.  Induslr\' 
■Analvsis  Division.  Tflpcommunnations  Provider 
Loratnr.  Tables  1-2  (November  2001)  (Provider 
Lnintor).  This  report  is  available  on-line  at:  bttp:' 
Huni  trr.gov'Bureaus/Comwon  (kirrier/Heporls/ 
FCC-State  Link  Locator/  locatOl  pdf.  See  also  47 
CFR  64.601  f  f  sfq. 


service  providers. i''  These  providers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

37.  VVe  have  included  small 
incumbent  local  exchange  carriers 
(LECs) '-  in  this  present  RFA  analysis. 
.■\s  noted  above,  a  "small  business" 
under  the  RFA  is  one  that,  inter  alia. 
meets  the  pertinent  small  business  size 
standard  (e.g..  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  '** 
The  SBA's  Office  of  Advocacy  contends 
that,  for  RFA  purposes,  small  incumbent 
LECs^re  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope  '"^  VVe  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other.  non-RFA 
contexts. 

38.  Total  Number  of 
Telecommunications  Entities  Affected. 
The  Census  Bureau  reports  that,  at  the 
end  of  1992.  there  were  3.497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  vear,-"  This  number  contains  a 
variety  of  different  categories  of  entities, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers,  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and 
operated."  -'  For  example,  a  PCS 
provider  that  is  affiliated  with  an 


'"Provider  Locator  at  Table  1 

'"See  47  L'.S.C  251(h)  (defining  "incumbent  local 
exchange  carrier").' 

I"  15  I'S.C.  632. 

'"Letter  from  lere  W.  Glover.  Chief  CAiunsel  for 
Advocacy.  SB.A.  to  William  E.  Kennard.  Chairman. 
FCC  (May  27.  1999).  The  Small  Business  Ad 
contains  a  definition  of    small  business  concern." 
which  the  RFA  incorporates  into  its  own  definition 
of  -small  business."  See  15  I'.S.C,  632(a)  (Small 
Business  Act):  5  Li.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  "small  business  coni:pm"  lu 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b), 

-'"L'nitod  Slates  Dept.  of  Commerce.  Bureau  of  the 
Onsus.  199.?  Censuft  of  Transportation. 
Communications,  and  Utilities;  Establishment  ut 
Firm  Size,  at  Firm  Size  1-123  (1995)  ("1992 
Census"). 

i' 15  U.S.C.  632(a)(1). 
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interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  3,497  telephone  service  firms 
are  small  entity  telephone  senice  firms 
or  small  incumbent  LECs  that  may  be 
affected  by  the  actions  taken  in  this 
Order  on  Remand. 

39.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  wired 
telecommunications  carriers.  The 
Census  Bureau  reports  that  there  were 
2,321  such  telephone  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.-^  According  to  the  SBAs 
definition,  such  a  small  business 
telephone  company  is  one  employing  no 
more  than  1,500  persons.-*  All  but  26  of 
the  2,321  wireline  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees.  Even 
if  all  26  of  the  remaining  companies  had 
more  than  1,500  employees,  there 
would  still  be  2,295  wireline  companies 
that  might  qualifv-  as  small  entities. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBAs  definition. 
Therefore,  we  estimate  that  fewer  than 
2,295  communications  wireline 
companies  are  small  entities  that  may  be 
affected  by  these  rules. 

40.  Local  Exchange  Carriers, 
Competitive  Access  Providers, 
Interexchange  Carriers,  Operator  Service 
Providers,  Payphone  Providers,  and 
Resellers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  specific  size 
standard  definition  for  small  LECs, 
competitive  access  providers  (CAPS). 
interexchange  carriers  (IXCs),  operator 
service  providers  (OSPs),  payphone 
providers,  or  resellers.  The  closest 
applicable  size  standard  for  these 
carrier-types  under  SBA  rules  is  for 
wired  telecommunications  carriers  and 
telecommunications  resellers.-^  The 
most  reliable  source  of  information  that 
we  know  regarding  the  number  of  these 
carriers  nationwide  appears  to  be  the 
data  that  we  collect  annuallv  in 


connection  with  theTRS.^^  According 
to  our  most  recent  data,  there  are  1,329 
LECs,  532  CAPS,  229  IXCs.  22  OSPs,  936 
payphone  providers,  and  710 
resellers. -'"  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Therefore,  we  estimate  that 
there  are  fewer  than  1,329  small  entity 
LECs  or  small  incumbent  LECs,  532 
CAPs.  229  IXCs.  22  OSPs,  936  payphone 
providers,  and  710  resellers  that  may  be 
affected  by  these  rules. 

41.  Wireless  Carriers.  The  applicable 
definition  of  a  small  entity  wireless 
carrier  is  the  definition  under  the  SBA 
rules  applicable  to  radiotelephone 
(wireless)  companies.  This  provides  that 
a  small  entity  is  a  radiotelephone 
company  employing  no  more  than  1,500 
persons.  The  Census  Bureau  reports  that 
there  were  1,176  radiotelephone 
(wireless)  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992,  of 
which  1.164  had  fewer  than  1,000 
employees.-^  Even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1,164  radiotelephone  companies  that 
might  qualifv'  as  small  entities  if  they 
are  independently  owned  are  operated. 
It  seems  certain  that  some  of  these 
carriers  are  not  independently  owned 
and  operated.  Consequently,  we 
estimate  that  there  are  fewer  than  1,164 
small  entity  radiotelephone  companies 
that  may  be  affected  by  the  actions  taken 
in  this  Order  on  Remand. 

42.  Cellular.  PCS,  SMR  and  Other 
Mobile  Service  Providiers.  The  most 
reliable  source  of  current  information 
from  which  we  can  draw  an  estimate  of 
the  number  of  small  business 
commercial  wireless  entities  appears  to 
be  data  the  Commission  published 
annually  in  its  Trends  in  Telephone 
Service  report. ^s  According  to  the  most 
recent  Trends  Report,  806  carriers 
reported  that  they  were  engaged  in  the 
provision  of  cellular  service,  PCS 
services,  or  SMR  telephony  services, 
which  are  placed  together  in  the  data.^^ 
Moreover,  323  such  licensees  in 


^^  1992  Census  at  Firm  Size  1-123  (based  on 
previous  SIC  codes) 

"  13  CFR  121.201,  North  American  Industn' 
Classification  System  (NAICS)  code  513310  the 
category  of  Telecommunications  Resellers.  N.MCS 
code  513330  also  has  an  associated  business  size 
standard  of  1.500  or  fewer  employees. 

"  13  CFR  121.201,  NAICS  codes  513310  ami 
513330. 


"  See  47  CFR  64.601  et  seq..  Provider  Locator  at 
Table  1 . 

^0  Provider  Locator  at  Table  1 .  The  total  for 
resellers  includes  both  toll  resellers  and  local 
resellers, 

"  1992  Census  af  Firm  Size  1-123. 

-"  Trends  in  Telephone  Service.  Common  Carrier 
Bureau,  Industry  .Analysis  Division  (Aug.  2001) 
("Trends  Report").  This  report  is  available  on-line 
at:  http://www.fcc.gov/Bureaus/Common_Carrier/ 
Reports/FCC-State    Link/IAD/trend801.pdf 

"Trends  Report.  Table  5.3. 


combination  with  their  affiliates  have 
1 ,500  or  fewer  employees  and  thus 
qualify'  as  "small  businesses"  under  the 
above  definition.  Thus,  we  estimate  that 
there  are  323  or  fewer  small  wireless 
service  providers  that  may  be  affected 
by  the  rules  we  adopt  in  this 
proceeding. 

(D)  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements. 

43.  No  reporting  and  recordkeeping 
requirements  are  imposed  on 
telecommunications  carriers. 
Telecommunications  carriers,  including 
small  carriers,  will  have  to  upgrade  their 
network  facilities  to  provide  to  law 
enforcement  the  assistance  capability 
requirements  adopted  herein.  Although 
compliance  with  the  technical 
requirements  will  impose  costs  on 
carriers,  we  have  examined  means  by 
which  these  costs  will  be  minimized 
(such  as  by  federal  cost-reimbursement 
mechemisms  and  the  ability  of  carriers 
to  charge  for  the  provision  of  assistance 
capability  services).  The  most  detailed 
and  reliable  cost  estimates  for  carriers  to 
implement  the  assistance  capability 
features  we  require  herein  are  SI 59 
million  total  for  wireless  carriers  and 
$117  million  for  wireline  carriers, 
including  small  entities.  However,  as 
discussed  in  paragraph  65,  supra,  we 
expect  the  actual  costs  borne  by  carriers 
to  be  substantially  lower  after  the 
application  of  the  cost-minimization 
provisions  discussed  above. 

(E)  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered. 

44.  The  need  for  the  regulations 
adopted  herein  is  mandated  by  Federal 
legislation.  In  the  regulations  we  adopt, 
we  affirm  oiu'  proposals  in  the  Further 
NPRM  to  establish  regulations  for 
wireline,  cellular,  and  broadband  PCS 
telecommunications  carriers.  Costs  to 
telecommunications  carriers  will  be 
mitigated  in  several  ways.  For  example, 
the  final  regulations  require 
telecommunications  carriers  to  make 
available  to  law  enforcement  call 
identifying  information  when  it  can  be 
done  without  unduly  burdening  the 
carrier  with  network  modifications,  thus 
allowing  cost  to  be  a  consideration  in 
determining  whether  the  information  is 
"reasonably  available"  to  the  carrier  and 
can  be  provided  to  law  enforcement. 
Thus,  compliance  with  the  assistance 
capability  requirements  of  GALEA  will 
be  reasonable  for  all  carriers,  including 
small  carriers.  Also,  under  CALEA, 
some  carriers  will  be  able  to  request 
reimbvu-sement  from  the  Department  of 
Justice  for  network  upgrades  to  comply 
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with  the  technical  requirements  adopted 
herein,  and  others  may  defer  network 
upgrades  to  their  normal  business  cycle. 

45.  We  believe  that  these  provisions 
can  serve  to  mitigate  any  additional  cost 
burdens  that  would  otherwise  be  borne 
by  small  carriers.  The  Commission 
considered  several  alternatives 
advanced  by  commenters  in  the 
proceeding — including  not  requiring  the 
assistance  capabilities  adopted  herein — 
but  rejected  them  after  concluding  that 
thev  would  not  meet  the  statutor\' 
requirements  of  GALEA.  We  note  that 
the  statutory  mandate  under  GALEA 
requires  all  carriers  to  provide 
assistance  capabilities,  and  this  includes 
small  entities.  Thus,  we  must  rely  on 
cost-mitigation  procedures  to  address 
NTGA's  assertion  that  any  regulation 
that  requires  carriers  to  deploy  or 
upgrade  facilities  will  disproportionally 
affect  small  carriers. 

Report  to  Congress 

46.  The  Commission  will  send  a  copy 
of  this  Supplemental  FRFA.  along  with 
this  Order  on  Remand,  in  a  report  to 
Congress  pursuant  to  the  Congressional 
Review  Act.  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copv  of  this  Order  on  Remand, 
including  this  Supplemental  FRFA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  this  Order  on  Remand,  including  the 
Supplemental  FRFA.  will  also  be 
published  in- the  Federal  Register.  See 
5  U.S.C.  604(b). 

Ordering  Clauses 

47.  Authority  for  issuance  of  this 
Order  on  Remand  is  contained  in 
sections  1.4.  229.  301.  303,  and  332  of 
the  Communications  Act  of  1934.  as 
amended,  and  section  107(b)  of  the 
Communications  Assistance  for  Law 
Enforcement  Act.  47  U.S.C.  151.  154, 
229,  301,  303,  332,  and  1006(b). 

48.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order  on  Remand,  including  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Farts  22,  24 
and  64 

Communications  common  carriers. 

Federal  Communications  Commis.sion. 
Marlene  H.  Dortch. 
Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  amends  47  CFR  parts  22, 
24  and  64  as  follows; 

PART  22— MOBILE  SERVICES 

1.  The  authority  citation  in  part  22 
continues  to  read: 

Authority;  47  U.S.C.  134.  222,  303,  309  and 
332. 

2.  Section  22.1102  is  amended  bv 
adding  definitions  in  alphabetical  order 
to  read  as  follows: 

§22.1102    Definitions. 

*         *         «         *         « 

Destination.  A  party  or  place  to  which 
a  call  is  being  made  (e.g..  the  called 
party). 

»         *         *         *         * 

Direction.  A  party  or  place  to  which 
a  call  is  re-directed  or  the  party  or  place 
from  which  it  came,  either  incoming  or 
outgoing  (e.g..  a  redirected-to  party  or 

iriironlisH.frnm   nartvl 


redirected-from  party) 


Origin.  A  party  initiating  a  call  (e.g.. 
a  calling  party),  or  a  place  from  which 
a  call  is  initiated. 

***** 

Termination.  A  party  or  placo  at  the 
end  of  a  communication  path  (e.g.  thi' 
called  or  call-receiving  party,  or  the 
switch  of  a  party  that  has  placed  another 
party  on  hold). 

*  *         *         «         • 

3.  Section  22.1103  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§22.1103    Capabilities  that  must  IM 
provided  by  a  cellular  telecommunications 
carrier. 

*  *         *         «         » 

(b)  As  of  November  19.  2001.  a 
cellular  telecommunications  carrier 
shall  provide  to  a  LEA  communications 
and  call-identifying  information 
transported  by  packet-mode 
communications. 

(c)  As  of  June  30,  2002.  a  cellular 
telecommunications  carrier  shall 
provide  to  a  LEA  the  following 
capabilities: 

(1)  Content  of  subject-initiated 
conference  calls; 

(2)  Party  hold,  join,  drop  on 
conference  calls; 

(3)  Subject-initiated  dialing  and 
signaling  information; 

(4)  In-Dand  and  out-of-band  signaling. 

(5)  Timing  information; 

(6)  Dialed  digit  extraction,  with  a 
toggle  feature  that  can  activate/ 
deactivate  this  capability. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

4.  The  authority  citation  in  part  24 
continues  to  read  as  follows: 


.\uthority:  47  U.S.C.  154.  301,  302.  303. 

309  and  3:^2. 

5,  Section  24.902  is  amended  by 
adding  definitions  in  alphabetical  order 
to  read  as  follows: 

§24.902    Definitions. 

***** 

Destination.  A  party  or  place  to  which 
a  call  is  being  made  (e.g..  the  called 

party). 

*  •         *         •         « 

Direction.  A  party  or  place  to  which 
a  c:all  is  re-directed  or  the  partv  or  place 
from  which  it  came,  either  incoming  or 
outgoing  (e.g.,  a  redirected-to  party  or 
redirected-from  party). 

*  *         .         •         • 

Origin  A  party  initiating  a  call  (e.g., 
a  calling  partyj.  or  a  place  from  which 
a  call  is  initiated. 

«         .         .         *         * 

Termination.  A  party  or  place  at  the 
end  of  a  communication  path  (eg  the 
called  or  call-receiving  party,  or  the 
.switch  of  a  party  that  has  placed  another 
party  on  hold). 
***** 

6  Section  24.903  is  amended  by 
revising  paragraph  (b)  and  addmg 
paragraph  (c)  to  read  as  follows: 

§24.903    Capabilities  that  must  be 
provided  by  a  broadband  PCS 
telecommunications  carrier 

*  *  •  •  • 

(b)  As  of  November  IM,  -iUUl.  a 
broadband  PC'S  telecommunications 
carrier  shall  provide  to  a  LEA 
communi(  ations  and  call-identifying 
information  transported  by  packet-mode 
communications. 

(c)  As  of  June  30.  2002.  a  broadband 
PCS  telecommunications  carrier  shall 
provide  to  a  LEA  the  following 
capabilities: 

(1)  Content  of  subject-initiated 
conference  calls: 

(2)  Party  hold.  join,  drnp  im 
conference  calls; 

(3)  Subject-initiated  dialing  and 
signaling  information: 

(4)  In-hand  and  out-of-band  signaling; 

(5)  Timing  information: 

(6)  Dialed  digit  e.xtraction.  with  a 
toggle  feature  that  can  activate/ 
deactivate  this  capability. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

7  The  authority  citation  for  part  t)4  is 
revised  to  read  as  follows; 

Authorily:  47  U.S.C.  l.-Jl.  154,  201.  202, 
205,  218-220,  and  .''32  unless  otherwise 
noted.  Interpret  or  apply  sections  201,  218. 
225.  226,  227.  229.  332.  48  Stat.  1070.  as 
amended.  47  U.S.C.  201-204.  208.  225,  226. 
227,  229,  332,  501  and  503  unless  otherwise 
noted. 
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8.  Section  64.2202  is  amended  by- 
adding  definitions  in  alphabetical  order 
to  read  as  follows; 

§64.2202    Definitions. 

Ik  *  *  *  * 

Destination.  A  party  or  place  to  which 
a  call  is  being  made  (e.g.,  the  called 

party). 

***** 

Direction.  A  party  or  place  to  which 
a  call  is  re-directed  or  the  party  or  place 
from  which  it  came,  either  incoming  or 
outgoing  (e.g..  a  redirected-to  party  or 

redirected-from  party). 

***** 

Origin.  A  party  initiating  a  call  (e.g.. 
a  calling  party),  or  a  place  from  which 
a  call  is  initiated. 
***** 

Termination.  A  party  or  place  at  the 
end  of  a  communication  path  (e.g.  the 
called  or  call-receiving  party,  or  the 
switch  of  a  party  that  has  placed  another 
party  on  hold). 
***** 

9.  Section  64.2203  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§64.2203    Capabilities  that  must  be 
provided  by  a  wireline  telecommunications 
carrier. 

***** 

(b)  As  of  November  19,  2001.  a 
wireline  telecommunications  carrier 
shall  provide  to  a  LEA  communications 
and  call-identifying  information 
transported  by  packet-mode 
communications. 

(c)  As  of  June  30,  2002.  a  wireline 
telecommunications  carrier  shall 
provide  to  a  LEA  the  following 
capabilities; 

(1)  Content  of  subject-initiated 
conference  calls; 

(2)  Party  hold,  join,  drop  on 
conference  calls; 

(3)  Subject-initiated  dialing  and 
signaling  information: 

(4)  In-band  and  out-of-band  signaling; 


(5)  Timing  information: 

(6)  Dialed  digit  extraction,  with  a 
toggle  feature  that  can  activate/ 
deactivate  this  capability. 

(FR  Doc.  02-108,32  Filed  ,5-1-02;  8:45  am) 
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ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  that  was 
published  in  the  Federal  Register  on 
January  28.  2002  (67  FR  4100),  which 
revised  certain  recordkeeping  and 
reporting  (R&R)  requirements  for 
groundfish  fisheries  in  the  Exclusive 
Economic  Zone  off  Alaska.  This  action 
is  necessary  to  correct  errors  and 
omissions  that  occurred  in  the  final 
rule. 

DATES:  Effective  May  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsv  A.  Bearden.  907-586-7008. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  in  the 
Federal  Register  on  January  28.  2002  (67 
FR  4100)  (R&R  rule)  to  revise  certain 

Corrections  to  Tables 


provisions  of  the  recordkeeping  and 
reporting  (R&R)  requirements  for 
groundfish  fisheries  in  the  Exclusive 
Economic  Zone  off  Alaska.  This  rule 
makes  minor  corrections  to  that  final 
rule  and  corrects  errors  caused  by 
conflicts  with  the  Steller  Sea  Lion 
Emergency  Rule  (67  FR  956,  January  8, 
2002)  (SSL  Rule).  Specifically,  some 
paragraphs  are  redesignated  for 
consistency  between  the  SSL  Rule  and 
the  R&R  final  rule;  Table  9  is 
republished  to  reflect  VMS  changes 
made  in  the  SSL  rule:  the  footnote 
numbers  in  Table  10  are  correctly 
sequenced;  and  Table  11  is  republished 
to  reflect  changes  to  groundfish  species 
group  descriptions  made  in  the  2002 
Harvest  Specifications  (67  FR  956, 
January  8,  2002). 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  under  the  authority  set  forth  at 
5  U.S.C.  553(b)(3)(B).  Rationale  for  this 
finding  is  that  prior  notice  and  comment 
are  unnecessary  because  the  terms  this 
action  changes  will  have  no  substantive 
effect  on  the  regulated  public.  This 
action  does  not  substantively  alter  the 
regulations.  The  changes  are  considered 
to  be  minor  technical  amendments  that 
involve  little  exercise  of  agency 
discretion.  Further,  prior  notice  and 
comment  would  be  contrary  to  the 
public  interest  because  it  would  prolong 
the  inaccurate  language  that  currently 
exists  in  the  regulations.  Therefore,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  waives  the  30-day  delay  in 
effective  date  under  5  U.S.C.  553(d). 

Need  for  Corrections 

The  final  rule,  FR  Doc.  02-1875, 
published  in  the  issue  of  January  28, 
2002  (67  FR  4100),  is  corrected  as 
follows: 


What  IS  the  correction? 


Why  is  the  correction  necessary? 


On  page  4142,  Table  9,  last  line  is  corrected  by  remov- 
ing "Atka  mackerel  or  AFA  pollock"  and  adding  m  its 
place  "Atka  mackerel,  pollock,  or  Pacific  cod" 

On  pages  4143  through  4145,  Table  10  is  corrected  by 
removing  the  incorrect  table  and  adding  in  its  place  a 
correct  version. 


VMS  requirements  were  established  in  the  SSL  final  rule  for  pollock,  Pacific  cod.  and 
Atka  mackerel.  This  change  to  Table  9  was  inadvertently  omitted  from  the  R&R 
rule  and  is  corrected. 

In  the  final  rule,  target  species  descriptions  were  moved  from  the  temporary  annual 
specifications  to  the  footnotes  of  Table  10  to  this  part.  The  basis  species  are  reor- 
dered by  species  code  number  in  numerical  order;  as  a  result  the  footnote  num- 
bers are  revised  for  correct  sequencing. 
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Corrections  to  Tables— Continued 


What  IS  the  correction'' 


On  page  4146,  Table  11  is  corrected  by  removing  the  in- 
correct table  and  adding  in  its  place  a  correct  version 


Why  IS  the  correction  necessary' 


In  the  final  rule,  target  species  descnptions  were  moved  from  the  temporary  annual 
specifications  to  the  footnotes  of  Tables  10  and  ii  to  this  pan  An  outdated 
version  of  Table  1 1  inadvertently  was  published  The  basis  species  a'-e  reordered 
by  species  code  number  m  numerical  order  as  a  result  the  footnote  numbers  are 
revised 

In  the  first  column.     Shortaker/Rougheye     is  replaced  with     Srionraker  rougheye 
and  the  incorrect  code  (171)  is  replaced  with  (152  I5i) 

In  addition.  Table  1 1  is  revised  to  reflect  changes  made  in  the  2002  Har\'esi  Speci- 
fications (67  FR  956  January  8  2002 1 

Footnote  1  is  redesignated  as  footnote  2  ana  revised  to  read  Other  flatfish  includes 
all  flatfish  species  except  tor  Pacific  halibut  la  prohibited  species'  tiathead  sole 
Greenland  turbot,  rock  sole  yellowlm  sole  Alaska  plaice  anc  arrowiooth  tiour^- 
der "  Alaska  plaice  is  removed  from  other  flatfish  and  becomes  a  unique  cat- 
egory A  new  column  entitled  Alaska  place  is  added  w^th  the  same  values  as 
■'Other  flatfish' 

Footnote  2  is  redesignated  as  footnote  6  and  revised  by  removing    except  in  the 
Aleutian  Islands  Subarea  where  shortraKer  and  rougheye  rockfish  is  a  separate 
category     and  adding  m   its  place     except   shortrake'  and   rougheye   -ocKtisn 
Shortraker.'rougheye  rockfish  are  now  managed  m  both  the  BS  and  the  Ai  'atner 
than  just  the  AI   so  the  limitation  to  Ai  subarea  is  removed 

Footnote  3  is  redesignated  as  footnote  7  and  revised  by  removing  Table  i  and 
adding  in  its  place    Table  2 

Footnote  4  is  redesignated  as  footnote  5 

Footnote  5  is  redesignated  as  footnote  i 

Footnote  6  is  redesignated  as  footnote  3  and  revised  by  removing     sharpchin, 
Sharpchin  rockfish  is  now  included  m    other  i-ocxtish 

Footnote  7  is  removed 

Footnote  8  is  redesignated  as  footnote  4  and  revised  by  removing  as  defined  at  § 
679  2    and  replacing  it  with    as  defined  m  Table  2  to  this  part 


Correction  to  Amendatory,  Instruction  Paragraphs 


What  is  the  correction'' 


On  page  4107,  in  the  third  column,  amendatory  instruc- 
tion 3.  line  2  is  corrected  by  removing  ■(ai(6)'  and 
adding  in  its  place  '(a)(7)" 

On  page  4107,  in  the  third  column,  amendatory  instruc- 
tion 3.  line  3  is  corrected  by  replacing  (a)(8)"  and 
adding  in  its  place  ■(a)(9)" 

On  page  4108.  third  column,  amendatory  instruction  4, 
4th  line  IS  corrected  by  removing  •(l)(7)(i)(C)(4)(/)"  and 
adding  in  its  place  ••(l)(7)(ii)(C)(4)(/)" 


Why  IS  the  the  correction  necessary'' 


The  redesignation  of  paragraph  679  4(a)(7*  was  inadvertently  omitted  from  instruc- 
tion paragraph  3 


A  typographic  error  is  corrected  m  instruction  oaragrap'^  4. 


CORRECTIONS  DUE  TO  CONFLICT  WITH  SSL  RULE 


What  is  the  correction'' 


Corrections  due  to  conflicts  with  SSL  rule  On  page  4108, 
second  column,  following  paragraph  (b)(5)(iv)  and  be- 
fore the  asterisks,  add  the  following: 

"(v)  Signature.  The  owner  or  agent  of  the  owner  of  the 
vessel  must  sign  and  date  the  application  If  the  owner 
is  a  company,  the  agent  of  the  owner  must  sign  and 
date  the  application." 

"(vi)  (Applicable  through  July  8,  2002)  If  the  vessel  will 
be  using  pot,  hook-and-line,  or  trawl  gear  in  the  di- 
rected fisheries  for  pollock,  Atka  mackerel  or  Pacific 
cod  in  the  GOA  or  in  the  BSAI, 

(vii)  (Applicable  through  July  8,  2002)  If  the  vessel  owner 
will  be  fishing  in  the  harvest  limit  area  in  Statistical 
Areas  542  or  543  in  the  directed  fishery  for  Atka  mack- 
erel." 

On  page  4132,  first  column.  8th  full  paragraph,  insert 
after  line  Z. 

"(4)  (Applicable  through  July  8,  2002)  Indicate  the  in- 
tended larget  species. ' 


Why  IS  the  the  correction  necessary' 


A  timing  conflict  between  the  R&R  final  rule  (67  FR  4100  ■-28-02-  and  SSL  emer- 
gency rule  (67  FR  956.  1-8-02)  resulted  m  loss  of  regulatory  text  because  the  two 
documents  final  rule  (67  FR  4100  i-28-02i  and  the  SSL  emergency  ^uie  ^67  FR 
956,  1-8-02)  were  prepared  independently  and  were  not  bemg  coordinated  m  the 
confusion  resulting  from  those  two  documents  revising  the  same  paragraph  m  the 
same  regulation  at  the  same  time  paragraphs  §  679  4(b)(5iiv)  §  679  4ibi(5Kivi(Ei 
and  §  679  4(b)(5)(iv)(F)  were  removed  Because  the  erroneous  mistaKe  inadvert- 
ently deleted  paragraphs  that  should  not  have  been  deleted  the  paragraphs  had 
to  be  added  to  restore  them  to  the  regulations  This  correction  adds  the  previously 
deleted  text  as  paragraphs  §  679  4ib)(5)(v),  §  679  4((bn5Hv;!  ana  § 
679.4(b)(5)(vii) 


The  SSL  rule  added  a  paragraph  fni!2iiiiiwAn4i  The  R&P  rule  reorganized  para- 
graph (n)(2)(iii)  and  the  new  paragraph  iAH4i  was  madvenentiy  omitted  This  error 
IS  corrected  by  redesignating  and  adding  paragraph  679  5in)(iii)(B)(4). 
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Miscellaneous  Corrections 


What  IS  the  correction'' 


Why  IS  the  the  correction  necessary'' 


On  page  4107.  second  column  3rd  paragraph.  4th  line, 
starting  with  "Sablefish  (black  cod)"  is  corrected  by  re- 
moving ■■679  31(b)'  and  adding  in  its  place 
■■679.21(b)(5)" 

On  page  4112.  the  second  row  of  in-text  table,  line  3  is 
corrected  by  removing  ■■0>"  and  adding  in  its  place 
■0" 

On  page  4123.  the  fourth  row  of  m-texl  table,  third  col- 
umn. 3rd  line  is  corrected  by  adding  (if  available)" 
after  the  word  'name  ' 

On  page  4129.  the  first  column.  15th  full  paragraph.  5th 
row  IS  corrected  by  removing  '  (m  pounds)"  and  adding 
in  Its  place  (in  pounds  or  to  the  nearest  thousandth  of 
a  metnc  ton)" 

On  page  4133.  the  third  column  4th  full  paragraph  after 
in-text  table.  3rd  and  4th  lines  are  corrected  by  remov- 
ing: "A  CDQ  or  IFQ  account  will  be  debited  as  indi- 
cated in  Table  3  to  this  part 


Correction  of  a  typographic  error  in  the  definition  of 
cross  reference  was  printed  incorrectly. 


"Sablefish  (black  cod)."  The 


Correction  of  a  typographic  error  in  paragraph  679.5(a)(7)(iv)(C)(7). 


When  completing  a  PTR,  the  name  and  address  of  the  transporting  agent  supplies 
the  necessary  information  to  verify  shipments.  The  name  of  the  vessel  transporting 
the  van  is  not  always  known  at  the  time  the  PTR  is  completed.  A  phrase  to  this  ef- 
fect was  inadvertently  omitted  at  679.5(g)(4)(ii)(C)(33)(/'). 

When  completing  the  IFQ  landing  report  on  the  ATM.  the  software  program  asks 
whether  weight  is  reported  in  pounds  or  metric  tons  If  metric  tons,  the  calculation 
IS  made  to  the  nearest  thousandth  of  a  metric  ton.  This  was  inadvertently  omitted 
from  679.5(l)(2)(vi)(J)(7)  and  is  corrected  here. 

Paragraph  679  42(c)(2)is  corrected  by  removing  the  last  sentence  of  the  paragraph, 
which  is  outdated  language  and  should  be  removed.  Table  3  to  this  part  does  not 
refer  to  CDQ  or  IFQ  debits. 


On  PAGES  4149  THROUGH  4161.  THE  REPLACEMENT  TABLE  IS  CORRECTED  AS  FOLLOWS: 


What  IS  the  correction'' 


Why  IS  the  the  correction  necessary? 


Revise  definition  of   area'species  endorsement." 


Delete  the  extra  word  '  bycatch    m  the  definition  of    Au- 
thonzed  distributor'  on  page  4150 


Remove  cross  references  to  the  Annual  Han/est  Speci- 
fications and  add  a  reference  to  Tables  10  and  11. 


Change  ■expenmental  fishing ■  to  'exempted  fishing"  and 
change  expenmental  fishenes'  to  "exempted  fish- 
enes". 

Change  Central  Regulatory  Area  of  the  GOA  or  'Cen- 
tral Area  of  the  Gulf  of  Alaska "  to  "Central  GOA  regu- 
latory area" 

Change  Western  Regulatory  Area  of  the  GOA"  or 
"Westem  Area  of  the  Gulf  of  Alaska "  to  Western  GOA 
regulatory  area " 


Area/'species  endorsement  definition,  paragraphs  (1)  through  (7)  The  definition  of 
area/species  endorsement"  on  page  4106  was  revised  in  the  R&R  final  rule  to 
refer  the  reader  to  Figures  16  and  17  for  further  information.  This  definition  revi- 
sion satisfies  the  need  for  a  cross  reference  to  the  figures.  This  definition  revision 
supercedes  the  need  to  make  the  changes  that  were  indicated  in  the  replacement 
table  for  its  subparagraphs.  In  order  to  correct  this,  the  instructions  remove  men- 
tion of  the  figures. 

Authorized  distributor  definition  on  page  4150  of  the  R&R  final  rule.  A  global  change 
was  made  in  the  R&R  final  rule  to  change  the  term  "bycatch "  under  certain  condi- 
tions to  read  "incidental  catch."  The  definition  for  "Authorized  distributor"  was  af- 
fected by  that  change  but  the  replacement  table  contained  a  typographical  error 
that  made  the  replacement  incorrect.  The  error  is  corrected. 

Target  species  definitions.  A  global  change  was  made  in  the  R&R  final  rule  to 
change  the  cross  reference  to  target  species  descriptions  formerly  described  in  the 
Annual  Harvest  Specifications  to  the  footnotes  of  Tables  10  and  11  to  this  part 
which  present  incidental  catch  retainable  percentages  by  target  species  The 
change  in  cross  reference  was  inadvertently  omitted  from  these  definitions  in  § 
679  2:  Deep  water  flatfish;  other  flatfish;  ottier  red  rockfish;  other  rockfish:  other 
species:  and  shallow  water  flatfish. 

Expenmental  vs  exempted.  A  global  change  was  made  to  replace  "expenmental  fish- 
ing" or  "experimental  fisheries"  with  "exempted  fishing"  or  'exempted  fisheries." 
respectively  Some  of  the  terms  were  inadvertently  not  replaced  and  are  corrected 
here 

Central  GOA  regulatory  area.  A  global  change  was  made  in  the  R&R  final  rule  to 
change  "Central  Regulatory  Area  of  the  GOA"  or  "Central  Area  of  the  Gulf  of  Alas- 
ka" with  the  words  "Central  GOA  regulatory  area'.  Some  of  the  terms  were  inad- 
vertently not  replaced  and  are  corrected  here. 

Western  GOA  regulatory  area.  A  global  change  was  made  in  the  R&R  final  rule  to 
change  "Western  Regulatory  Area  of  the  GOA"  or  "Westem  Area  of  the  Gulf  of 
Alaska'  with  the  words  "Westem  GOA  regulatory  area".  Some  of. the  terms  were 
inadvertently  not  replaced  and  are  corrected  here. 


Correction 

As  published,  the  final  regulations  (67 
FR  4100.  lanuan-  28.  2002)  contain 
errors  which  may  be  misleading  and 
need  to  be  clarified. 

1.  On  page  4107. 

Second  column,  under  the  definition 
"Sablefish  (black  cod)".  ■•679.31(b)"  is 
corrected  to  read  "•679.21(b)(5)." 


Third  column,  in  amendatory 
instruction  3,  line  1,  remove  the  text 
"paragraphs  (a)(1)  through  (a)(6)  are 
redesignated  as  paragraphs  {a)(3) 
through  (a)(8),"  and  add  in  its  place  the 
text  ""paragraphs  (a)(1)  through  (a)(7)  are 
redesignated  as  paragraphs  (a)(3) 
through  (a)(9). •'. 

2.  On  page  4108, 


In  the  second  column,  following 
paragraph  (b)(5)(iv)  and  before  the 
asterisks,  add  the  following: 

"(v)  Signature.  The  owner  or  agent  of 
the  owner  of  the  vessel  must  sign  and 
date  the  application.  If  the  owner  is  a 
company,  the  agent  of  the  owner  must 
sign  and  date  the  application. 

(vi)  (Applicable  through  July  8,  2002) 
If  the  vessel  will  be  using  pot,  hook-and- 
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line,  or  trawl  gear  in  the  directed 
fisheries  for  pollock.  Atka  mackerel  or 
Pacific  cod  in  the  GOA  or  in  the  BSAI. 

(vii)  (Applicable  through  July  8.  2002) 
If  the  vessel  owner  will  be  fishing  in  the 
harvest  limit  area  in  Statistical  Areas 
542  or  543  in  the  directed  fisher>'  for 
Atka  mackerel." 

In  the  third  column,  amendaton,' 
instruction  4,  line  4.  "(l)(7)(i)(CK4)(j 
corrected  to  read  ■'[m)[mC){4){iy\ 


is 


3.  On  page  4112.  first  column  of  the 
table,  second  entry.  "0>"  is  corrected  to 
read  "0" 

4.  On  page  4123.  paragraph  (3).  third 
column,  second  row.  "Name  of  is 
corrected  to  read  "Name  (if  available) 
of. 

5.  On  page  4129.  the  first  column, 
paragraph  (vi)(n(J).  line  5.  "(in 
pounds)"  is  corrected  to  read  "(in 


pounds  or  to  the  nearest  thousandth  of 
a  metric  ton)" 

6  On  page  4132.  first  column,  after 
paragraph  (iii)(B)i.?j  paragraph  Uii!iBn4^ 
IS  added  to  read  as  follows 

"\4\  (Applicable  through  lulv  8.  J(H)2) 
Indicate  the  intended  target  spec  les 

~  On  page  4133,  the  third  column.  ;ii 
*5  b~9. 42(c)(2)  remove  the  second 
sentence, 

BILLING  CODE  3510-22-S 


22012 
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8.  On  page  4142,  Table  9  to  Part  679  is  replaced  with  a  corrected  version. 

Table    9    to    Part    679- -Required   Logbooks,    Reports,    Forms   and 

Electronic   Logbook   and  Reports 
from   Participants    m   the    Federal    Groundfish   Fisheries 


Requirement  Name 

Catcher 
vessel 

Catcher/ 
Processor 

Mochership 

Shoreside 
Processor^^' 

Buying 
Station 

Daily  Fishing  Logbook  (DFL)  '• 

YES 

NO 

NO 

NO 

NO 

Daily  Cumulative  Production 
Logbook  (DCPL;  ' 

NO 

YES 

YES 

YES 

NO 

Buying  Station  Report  (BSR) 

NO 

NO 

NO 

NO 

YES 

Check- in/Check-out  Report 

NO 

YES 

YES 

YES 

NO 

Optional:  Electronic 
Check- in/out  report 

NO 

YES 

YES 

YES 

NO 

Weekly  Production  Report  ; WPR) 

NO 

YES 

YES 

YES 

NO 

Optional:  Electronic  WPR 

NO 

YES 

YES 

YES 

NO 

Shoreside  Processor  Electronic 
Logbook  Report  (SPELR)  instead 
of  DCPL  and  WPR  when  receiving 
AFA  pollock  or  pollock 
harvested  m  a  directed  pollock 
fishery 

NO 

NO 

NO 

YES 

NO 

Optional:  SPELR  instead  of  DCPL 
and  WPR 

NO 

NO 

NO 

YES 

NO 

U.S.  Vessel  Activity  Report 
(VAR) 

YES 

YES 

YES 

NO 

NO 

Daily  Production  Report  (DPR)''" 

NO 

YES 

YES 

YES 

NO 

Product  Transfer  Report  (PTR) 

NO 

YES 

YES 

YES 

NO 

Req^jired  use  AFA  and  CDQ  at-sea 
scales,  including  daily  scale 
test,  printed  scale  output, 
request  for  inspection  of 
scales  and  observer  station, 
scale  approval  sticker 

NO 

YES 

YES 

NO 

NO 

VMS  when  directed  fishing  for 
Atka  mackerel,  pollock,  or 
Pacific  cod 

YES 

YES 

NO 

NO 

NO 

^Two   formats   of    the   DFL   and   catcher/processor  DCPL 
and  one    for    longline    and   pot    gear. 

^DPR   is    submitted   only   when    specifically   requested 
■"Also   stationary    floating   processor 


exist:    one    for   trawl   gear 
by  Regional  Administrator. 
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9.  On  page  4143,  Table  10  to  Part  679  is  replaced  with  a  corrected  version 
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10.  On  page  4146.  Table  11  to  Part  679  is  replaced  with  a  corrected  version. 

Table  11  to  Part  679-BSAI  Retainable  Percentages 


INCIDENTAL  C  ATtH  SPECIES 

BASIS  SPECIES 

Pollock 

Pjcific 

mackerel 

Maika 

plaice 

Arro'A 
looth 

Yelk)* 
Hn 
sole 

Other 
llaifijh 

Rock 
iole 

Flathead 
50le 

Green- 
land 
turbot 

Sablefish 

Short- 
raker 
rougheve 

110 

Pacific  cod 

20 

na' 

20 

20 

^5 

20 

20 

20 

20 

1 

1 

2 

121 

Arrowtotnh 

0 

0 

ij 

„ 

na' 

0 

0 

0 

0 

0 

0 

0 

122 

Flathead  sole 

20 

20 

20 

:(<; 

}5 

35 

35 

35 

na' 

35 

15 

7 

123 

Rock  sole 

20 

20 

20 

3S 

35 

35 

35 

na" 

35 

1 

1 

2 

127 

Yellowtln  sole 

20 

20 

20 

35 

35 

na" 

35 

35 

35 

1 

1 

2 

133 

Alaska  Plaice 

20 

20 

20 

na' 

35 

35 

35 

35 

35 

1 

1 

-> 

134 

Greenland 
turbot 

20 

20 

20 

20 

35 

20 

20 

20 

20 

na' 

15 

7 

136 

Northern 

20 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

7 

141 

Pacific  Ocean 

perch 

20 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

7 

152. 
151 

Shortraker 
Rougheve 

20 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

na' 

193 

Atka  mackerel 

20 

20 

na' 

20 

35 

20 

20 

20 

20 

1 

1 

2 

2-0 

Pollock 

ra' 

20 

20 

20 

35 

20 

20 

20 

20 

1 

1 

2 

"'10 

Sablefish 

20 

20 

20 

20 

35 

20 

20 

20 

20 

35 

na' 

7 

875 

Squid 

20 

20 

20 

20 

35 

20 

20 

20 

20 

1 

1 

2 

Other  flatfish- 

20 

20 

20 

35 

35 

35 

na" 

35 

35 

1 

1 

2 

Other  rockfish' 

20 

20 

20 

20 

35 

20 

20 

20 

20 

35 

15 

7 

Other  species' 

20 

20 

20 

20 

35 

20 

20 

20 

20 

1 

1 

7 

.Aggregated  amount 
non-groundllsh  species 

20 

21,.' 

20 

20 

35 

20 

20 

20 

20 

1 

1 

1 

NOTES  to  Table  1 1 


Sablefish:  for  fixed  gear  restrictions,  see  50  CFR  679  7(f)(3){ii)  and  679.7(0(1 1). 


Other  flatfish  includes  all  flatfish  species,  except  for  Pacific  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock 
sole,  yellowfin  sole,  .Alaska  plaice,  and  arrowiooth  flounder 


Other  rockflsh  includes  all  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch;  and  northern,  shortraker,  and 
rougheve  rockfish    The  CDQ  reser\  es  tor  shortraker.  rougheye,  and  northern  rockfish  will  continue  to  be  managed  as  the 
'other  red  rockfish"  complex  for  the  BS 


Other  species  includes  sculpins.  sharks,  skates  and  octopus. 

Forage  fish,  as  defined  at  Table  2  to  this  part  are  not  included  in  the  "other  species"  category. 


na  ^  not  applicable 


Aggregated  rockfish  includes  all  of  the  genera  Sebastes  and  Sebastolobus,  except  shortraker  and  rougheye  rockfish. 


Forage  fish  are  defined  at  Table  2  to  this  part 
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11,  On  page  4149,  the  Remove-and-Add  table  is  corrected  by  adding  the  corrected  table  as  follows: 


:ne  ohrase 


At  each  of  the  locations  shown  m  the  "Location"  coiurr.n,  remove 

indicated  in  the  "Remove"  column  and  replace  it  with  the  phrase  indicated  m 

the  "Add"  column. 


LOCATION 

REMOVE 

ADD 

FREQUENCY 

§  679.2  Definition 

Aleutian  Islands 

Aleutian  Islands 

1 

for  Area/species 
endorsement , 
paragraph  (1) 

brown  king  (see 
Figure  15  to  this 
part) 

brown  king 

• 

§  679.2  Definition 

Aleutian  Islands 

Aleutian  Islands 

1 

for  Area/species 
endorsement , 

red  king  (see 
Figure  15  to  this 

red  king 

paragraph  (2) 

part) 

§  679.2  Definition 

Bristol  Bay  red 

Bristol  Bay  red 

1 

for  Area/species 
endorsement , 

king  (see  Figure 
15  to  this  part) 

king 

paragraph  (3) 

§  679.2  Definition 
for  Area/species 
endorsement , 
paragraph  (4) 

Bering  Sea  and 
Aleutian  Islands 
Area  C.  opilio 
and  C.  bairdi 
(see  Figure  16  to 
this  part) 

Bering  Sea  and 
Aleutian  Islands 
Area  C.  opilic  and 
C.  bairdi 

1 

§  679.2  Definition 
for  Area/species 
endorsement , 

Norton  Sound  red 
king  and  Norton 
Sound  blue  king 

Norton  Sound  red 
king  and  Norton 
Sound  blue  king 

1 

paragraph  (5) 

(see  Figure  15  to 
this  part) 

§  679.2  Definition 
for  Area/species 

Pribilof  red  king 
and  Pribilof  blue 

Pribilof  red  king 
and  Pribilof  bl.-e 

1 

endorsement , 
paragraph  (6) 

king  (see  Figure 
15  to  this  part) 

king 

§  679.2  Definition 

St .  Matthew  blue 

St  .  Matthew  tl-^e 

1 

for  Area/species 
endorsement, 

king  (see  Figure 
15  to  this  part) 

King 

paragraph  (7) 

§  679.2  Definition 

catch  bycatch  in 

catch  in 

1 

for  Authorized 

distributor 

§  679.2  Definition 
for  Deep  water 
flatfish 

(see  annual  final 
specifications 
published  in  the 
Federal  Register 
pursuant  to 
§  679.20  (c) ) ) 

('see  Table  10  to 
this  part 
pursuant  to 
§  679.20 (c) ) 

1 
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§  679.2  Definition 
for  Other  flatfish 

(see  annual  final 
speci  f  icat ions 
published  in  the 
Federal  Register) 
pursuant  to 
§  679.20(c) ) 

(see  Table  11  to 

this  part  pursuant 

to 

§  679.20 (c) ) 

1 

§  679.2  Definition 
for  Other  red 
roc>:f  ish 

(see  annual  final 
specifications 
published  in  the 
Federal  Register 
pursuant  to 
§  679.20  (c)  ;  see 
also  "rockfish" 
at  §  679.2) 

(see  Table  10  to 

this  part  pursuant 

to 

§  679.20(c) ;  see 

also  "rockfish"  at 

§  679.2) 

1 

§  679.2  Definition 
for  Other  rockfish 

(see  annual  final 
specifications 
published  in  the 
Federal  Register 
pursuant  to 
§  6  79.20  (c)  ;  see 
also  "rockfish" 
at  §  679.2) 

(see  Table  10  to 

this  part  pursuant 

to 

§  679.20(c) ;  see 

also  "rockfish"  at 

§  679.2) 

1 

§  679.2  Definition 
for  Other  species 

(see  Table  1  of 
the 

specifications 
provided  at 
§  679.20 (c) 

(see  Tables  10  and 
11  to  this  part 
pursuant  to 
§  679.20(c) 

1 

§  679.2  Definition 
for  Shallow  water 
flatfish 

(see  annual  final 
specifications 
published  in  the 
Federal  Register 
pursuant  to 
§  679.20  (c)  ) 

(see  Table  10  to 

this  part  pursuant 

to 

§  679.20 (C) ) 

1 

§  679 .4(1)  heading 

Experimental 
fisheries 

Exempted  fisheries 

1 

§  679.4 (k)  (4) 

(ii)  (C)  introductory 

text 

Western  Area  of 
the  Gulf  of 
Alaska 

Western  GOA 
regulatory  area 

1 

§  679.6  heading 

Experimental 
fisheries 

Exempted  fisheries 

1 

§  679.6  (a) 

experimental 
fishing 

exempted  fishing 

2 

§  679.6  (a) 

Experimental 
fishing 

Exempted  fishing 

1 

§  679.6  (f ) 

experimental 
f  ishing 

exempted  fishing 

2 

§  679.20  (e)  (1) 

a  bycatch  species 
or  species  group 

an  incidental 
catch  species 

1 

§  679.23 (h) (2) 

Western 

Regulatory  Area 
of  the  GOA 

Western  GOA 
regulatory  area 

1 

§  679.23 (h) (3) 

Central 

Regulatory  Area 
of  the  GOA 

Central  GOA 
regulatory  area 

1 

Dated;  April  25.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  02-10949  Filed  5-1-02;  8;45  am] 
BHXmG  CODE  3510-22-C 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[14CFRPart33] 

[Docket  No.  24922;  Notice  No.  92-14] 

RIN2120-AB76 

Airworthiness  Standards:  Aircraft 
Engines;  Fuel  and  Induction  Systems 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM):  withdrawal. 

SUMMARY:  The  FAA  is  withdrawing  a 
previously  published  Notice  of 
ProposedRulemaking  (NPRM)  that 
proposed  to  require  fail-safe  design 
features  in  the  fuel  control  systems  used 
on  reciprocating  aircraft  engines.  The 
proposal  would  have  required  the  fuel- 
air  mixture  control  device  and  the 
throttle  control  device  to  move 
automatically  to  an  acceptable  position 
for  continued  safe  operation  if  the 
linkage  to  these  devices  becomes 
disconnected.  Based  upon  comments 
and  after  further  analysis  of  the  issue, 
we  are  withdrawing  Notice  No.  92-14 
because  existing  regulations  adequately 
cover  the  issues  contained  in  the  NPRM. 
and  Advisory  Circular  No.  20-143. 
Installation.  Inspection,  and 
Maintenance  of  Controls  for  General 
Aviation  Reciprocating  Aircraft  Engines, 
issued  on  June  6.  2000,  provides 
additional  guidance  on  maintenance 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  Fritts.  ARM-28.  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.  Washington,  DC  20591: 
telephone  (202)  267-7037:  e-mail 
bonnie.fritts@faa  .gov. 

SUPPLEMENTARY  INFORMATION 
Background 

The  FAA  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  (51  FR  7224,  Notice  No.  86- 


2)  on  February  28,  1986,  as  a  result  of 
analvsis  of  accidents  attributed  to 
mixture  control  failure.  Accidents 
involving  mixture  and  throttle  control 
failures  had  resulted  in  seriou.s  injuries 
and  a  fatality.  The  National 
Transportation  Safety  Board  (NTSB) 
analvzed  54  aircraft  accidents  and 
concluded  that  in  most  cases,  failure  of 
the  mixture  control  linkage  mechanism 
resulted  in  the  mixture  control  moving 
to  the  idle  cut-off  position.  Concerns  of 
commenters  to  the  ANPRM  included 
inadequate  maintenance,  inclusion  of  a 
similar  proposal  on  the  throttle  linkage, 
and  that  the  full-rich  mixture  may  not 
be  the  needed  mixture  positicm  after 
linkage  disconnect.  The  NTSB  had  also 
recommended  a  similar  requirement  for 
the  throttle  linkage. 

As  a  result  of  the  information 
gathered  from  the  ANPRM  responses, 
the  FAA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (57  FR  47934, 
Notice  No.  92-14)  on  October  20.  1992, 
Notice  No.  86-2  had  addressed  mixture 
control  failures.  Notice  No,  92-14 
addressed  both  mixture  and  throttle 
control  failures  The  NPRM  would  have 
also  removed  the  requirement  that  full- 
rich  is  the  only  acceptable  mixture 
position  following  mixture  control 
failure.  The  comment  period  of  the 
NPRM  closed  February  17.  1993. 

After  issuance  of  the  NPRM.  further 
investigations  revealed  the  accidents 
were  not  a  result  of  design  problems, 
but  were  a  result  of  inconsistent 
maintenance  procedures  involving 
throttle  and  mixture  control  cables.  The 
FAA  has  determined  that  existing 
regulations  adequately  address  the 
concerns  of  Notice  No.  92-14,  but  to 
provide  additional  means  of 
compliance,  we  have  also  issued  an 
advisory  circular  to  address 
maintenance  procedures.  We  issued 
Advisory  Circular  No.  20-143. 
Installation,  Inspection,  and 
Maintenance  of  Controls  for  General 
Aviation  Reciprocating  Aircraft  Engines, 
on  June  6.  2000. 

Discussion  of  Comments 

Twelve  commenters  responded  to  the 
NPRM.  Concerns  of  commenters 
included  maintenance  techniques, 
editorial  corrections  to  the  NPRM. 
harmonization  with  Joint  Aviation 
Authorities,  and  application  of  the 
proposed  rulemaking  to  multi-engine 
aircraft. 


The  National  Transportation  Safety 
Board  concurred  with  the  need  to  define 
and  require  fail-safe  pro\isions  at  the 
engine  certification  level. 

The  Air  Line  Pilots  Association 
expressed  support  for  the  proposed 
rulemaking  without  further  comment. 

The  loint  Aviation  Authorities  (lAA) 
expressed  concern  that  the  proposed 
rulemaking  creates  new  differences 
between  the  loint  .Aviation  Regulations 
and  the  Code  of  Federal  Regulations 
Thev  also  stated  their  position  that  an 
engine  requirement  is  not  the 
appropriate  solution  to  the  problem,  as 
well  as  pointed  out  some  editorial  errors 
in  the  NPRM.  Thev  concluded  that  the 
FAA  should  cancel  the  NPRM  or 
harmonize  the  issues  with  the  JAA. 

Three  aviation  industry  associations 
responded,  two  of  which  expressed 
concern  that  the  proposal  should  not  be 
mandatorv  for  multi-engine  aircraft.  One 
association  suggested  a  review  of 
maintenance  techniques  and 
withdrawal  of  the  proposal,  stating  that 
the  proposal  increases  opportunity  for 
disaster. 

Two  aviation  industry  manufacturers 
also  cited  maintenance  procedures  as  a 
focus  for  further  scrutiny.  Of  five 
individuals  responding,  one  concerned 
about  maintenance  stated  that  "given 
good  maintenance,  this  problem  should 
not  exist."  Another  individual  wanted 
the  proposal  to  be  made  effective  for 
new  production  engines  after  a  specified 
date.  Another  supported  the  proposal 
but  emphasized  the  need  to  keep 
requirements  simple.  Others  suggested 
editorial  changes  to  the  proposed  rule 
language  and  requested  a  detailed  study 
of  the  problem. 

The  greater  number  of  commenters 
were  concerned  about  effective 
maintenance  procedures,  which 
prompted  further  analysis  of  those 
procedures.  Analysis  revealed  the  issues 
contained  in  the  NPRM  to  be  largely  a 
product  of  inconsistent  maintenance 
practices  involving  throttle  and  mi.xture 
control  cables.  Based  on  the  comments 
and  further  analysis  of  the  issues,  we 
provided  additional  guidance  on 
maiutenance  procedures  to  complement 
existing  regulations. 

Reason  for  Withdrawal 

Existing  regulations  adequately  cover 
the  concerns  of  Notice  No.  92-14.  but  to 
provide  additional  means  of  compliance 
with  the  regulations,  we  have  issued  an 
advisorv  circular  on  maintenance 
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issues.  Analysis  revealed  the  issues 
addressed  in  the  NPRM  were  largely  a 
product  of  inconsistent  maintenance 
practices.  The  FAA  determined  that 
issuance  of  an  advisory  circular  was  the 
proper  method  of  dealing  with  the 
maintenance  issues,  and  that  a  rule  was 
not  necessary.  Advisory  Circular  No. 
20-143,  Installation.  Inspection,  and 
Maintenance  of  Controls  for  General 
Aviation  Reciprocating  Aircraft  Engines, 
issued  on  June  6.  2000,  addresses  the 
issues  contained  in  the  NPRM. 
Therefore,  we  withdraw  Notice  No.  92- 
14,  published  October  20.  1992  at  57  FR 
47934. 

Issued  in  Washington,  DC,  on  April  26, 
2002. 
John  Hickey. 

Director,  Aircraft  Certification  Service,  (AIR- 

1). 

[PR  Doc.  02-10946  Filed  5-1-02:  8:45  am) 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-22] 

Establisliment  of  Class  E  Airspace 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  description  of  the  established 
airspace  designation  that  was  published 
in  the  Federal  Register  on  lanuary  31, 
2002.  Airspace  Docket  No.  Ol-AEA-22. 
EFFECTIVE  DATE:  May  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division.  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza.  Jamaica,  New  York  11434-4809. 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  02-1006, 
Airspace  Docket  No.  01-AEA-22FR, 
published  on  [anuary  31.  2002  (67  FR 
4655).  established  CJass  E  airspace  at 
Easton  Memorial  Hospital.  A  review  of 
Federal  Aviation  Administration  Order 
7400.9J  revealed  a  similarity  to  an 
existing  airspace  description.  This 
action  corrects  that.error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Class  E 
airspace  designation  for  the  Easton 


Memorial  Hospital  as  published  in  the 
Federal  Register  on  January  31.  2002 
(67  FR  4655)  (Federal  Register 
Document  02-1006).  is  corrected  as 
follows: 

§71.1     [Corrected] 

On  page  4655.  column  3.  the  25th  line 
is  corrected  removing  "AEA  MD  E5. 
Easton  Memorial  Hospital  [NEW]  and 
substituting  "AEA  MD  E5 
Oxford"[NEWl 

Issued  in  Jamaica.  New  York  on  .^pril  22, 
2002. 

Richard  J.  Ducharme. 
Assistant  Manager.  Air  Traffic  Division, 
Eastern  Region. 

[FR  Doc.  02-109.37  Filed  .5-1-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  121, 125,  and  135 
[Docket  No.  27694,  Notice  No.  94-11] 
RIN2120-AE98 

Operator  Flight  Attendant  English 
Language  Program 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM),  withdrawal. 

SUMMARY:  The  FAA  is  withdrawing  a 
previously  published  ANPRM  that 
sought  information  to  establish 
requirements  to  ensure  that  flight 
attendants  understand  sufficient  English 
language  to  communicate,  coordinate, 
and  perform  all  required  safety  related 
duties.  The  ANPRM  discussion 
concerned  domestic,  flag,  and 
supplemental  operations;  airplanes 
having  a  seating  capacity  of  20  or  more 
passengers  or  a  maximum  payload 
capacitv  of  6.000  pounds  or  more;  and 
commuter  and  on  demand  operations. 
We  are  withdrawing  the  document 
because  we  are  incorporating  the  flight 
attendant  English  language  issue  into  a 
separate  regulatory  action  on  the 
broader  subject  of  crewmember  training. 
We  believe  that  consolidating  the  flight 
attendant  English  language  issue  into 
the  proposed  training  rulemaking  will 
enable  a  more  effective  and  efficient  use 
of  FAA  resources,  and  the  broader 
proposal  will  better  serve  the  public 
interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Nordlie.  ARM-108,  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7627. 
SUPPLEMENTARY  INFORMATION 

Background 

On  April  18,  1994,  the  FAA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (Notice  No.  94- 
11,  59  FR  18456).  The  ANPRM  informed 
the  public  that  the  FAA  was  considering 
amending  parts  121.  125.  and  135  of 
title  14  of  the  Code  of  Federal 
Regulations  to  require  certificate  holders 
to  ensure  flight  attendants  understand 
sufficient  English  to  communicate, 
coordinate,  and  perform  all  required 
safety  related  duties.  The  comment 
period  closed  on  July  18.  1994. 

In  1996,  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  was  tasked  with  providing 
advice  and  recommendations  on  the 
flight  attendant  English  language  issue. 
ARAC's  Operator  Flight  Attendant 
English  Language  Program  Working 
Group  was  unable  to  reach  consensus 
on  an  appropriate  rulemeiking  action 
recommendation  and  asked  ARAC  to 
resolve  the  impasse,  ARAC 
recommended  proceeding  with  the 
rulemaking  process.  FAA  determined 
that  the  most  appropriate  way  to 
proceed  with  the  rulemaking  was  to 
address  the  flight  attendant  English 
language  issue  in  the  overall  context  of 
crewmember  training.  ARAC  concurred 
with  the  FAA's  decision.  Therefore,  the 
task  was  withdrawn  from  ARAC  and 
incorporated  into  a  separate 
Crewmember  Qualification  and  Training 
proposed  rulemaking  currently  being 
developed  by  the  FAA. 

Discussion  of  Comments 

All  but  one  of  the  fourteen 
commenters  expressed  support  for  the 
proposal  under  consideration.  The  Air 
Transport  Association  strongly  opposed 
any  English  language  proficiency 
requirement,  believirig  it  to  be  the 
source  of  an  unreasonable  economic 
burden  and  unsupported  by  any 
identified  specific  safety  problem. 

Two  individual  commenters  related 
personal  experiences  of  communication 
difficulties  with  flight  attendants  and 
requested  the  problem  be  addressed 
before  it  results  in  tragedy.  One 
individual  noted  that  the  ANPRM 
excludes  operations  that  do  not  require 
flight  attendants  and  stated  that 
mandatory  compliance  by  these 
operators  would  be  burdensome  and 
unfair. 

The  Canadian  Air  Line  Pilots 
Association  expressed  complete 
agreement  with  the  possible  rulemaking 
without  further  conunent. 
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The  Air  Line  Pilots  Association 
(ALPA).  the  Association  of  Flight 
Attendants  (AFA),  the  Association  of 
Professional  Flight  Attendants,  the 
National  Transportation  Safety  Board, 
an  aircraft  manufacturer,  and  the 
International  Brotherhood  of  Teamsters 
Airline  Division  all  expressed  support 
for  the  possible  rulemaking  and 
declared  an  English  language 
proficiency  requirement  to  be  essential 
for  aviation  safety.  ALPA  further 
suggested  that  flight  attendants  be 
required  to  communicate  in  the 
language  of  the  flight's  origin  and 
destination.  AFA  added  that  the  ability 
to  understand  a  language  does  not 
assure  an  accompanying  ability  to 
communicate  in  that  language,  and 
requested  that  any  rulemaking  focus  on 
communication,  addressing  problems 
with  accents  and  speech  impediments. 

The  FAA  acknowledges  these 
contributions  to  the  rulemaking  process, 
and  we  reaffirm  our  commitment  to 
aviation  safety  regarding  this  issue  by 
continuing  to  develop  and  implement 
training  and  qualification  requirements 
for  crewmembers.  The  FAA  is  currently 
developing  a  proposed  rulemaking  on 
the  overall  subject  of  Crewmember 
Qualification  and  Training  that  will 
encompass  the  issues  of  Notice  No.  94- 
11. 

Reason  for  Withdrawal 

We  are  withdrawing  Notice  No.  94-11 
because  the  flight  attendant  English 
language  issue  will  be  incorporated  into 
a  separate  regulatory-  action  currently 
being  developed  on  the  broader  subject 
of  Crewmember  Qualification  and 
Training.  We  believe  that  consolidating 
the  flight  attendant  English  language 
issue  into  the  proposed  training 
rulemaking  will  enable  a  more  effective 
and  efficient  use  of  FAA  resources,  and 
the  broader  proposal  will  better  serve 
the  public  interest. 

Conclusion 

Withdrawal  of  Notice  No.  94-11  does 
not  preclude  the  FAA  from  issuing 
another  notice  on  the  subject  matter  in 
the  future  or  committing  the  agency  to 
any  future  course  of  action.  We  will 
make  any  future  necessarj-  changes  to 
the  Code  of  Federal  Regulations  through 
an  NPRM  with  opportunity  for  public 
comment. 

The  FAA  has  determined  that  this 
regulatory  course  of  action  is  no  longer 
necessary.  Accordingly,  the  FAA 
withdraws  Notice  No.  94-11,  published 
at  59  FR  18456  on  April  18.  1994. 


Issued  in  Washington,  DC.  on  April  26, 
2002. 

lames  Bailough, 

Director.  Flight  Standards  Service. 
(FR  Doc.  02-1094,5  Filed  5-1-02:  8:45  am) 
BILLING  CODE  4910-13-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
RIN  0960-AF43 

Access  to  Information  Held  by 
Financial  Institutions 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  proposing  new  rules 
to  implement  a  law  that  will  enhance 
our  access  to  bank  account  information 
of  Supplemental  Security  Income  (SSI) 
applicants  and  beneficiaries  and  other 
individuals  whose  income  and 
resources  we  consider  as  being  available 
to  the  applicant  or  beneficiary. 
DATES:  To  consider  your  comments,  we 
must  receive  them  no  later  than  July  1 . 
2002. 

ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  [i.e..  Social  Security  Online)  at 
http://w\%-w. ssa.gov/regulations/.  e-mail 
to  regulations@ssa.gov.  telefax  to  (410) 
966-2830  or  by  sending  a  letter  to  the 
Commissioner  of  Social  Security.  PO 
Box  17703.  Baltimore.  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management.  Social  Security 
Administration.  2109  West  Low  Rise 
Building.  6401  Security  Boulevard. 
Baltimore.  Maryland  21235-6401. 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments  are 
posted  on  our  Internet  site,  or  you  may 
inspect  them  on  regular  business  days 
by  making  arrangements  with  the 
contact  person  shown  in  this  preamble. 
Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register 
on  the  Internet  site  for  the  Government 
Printing  Office:  http:// 
^■ww.access.gpo.gov/su — docs/aces/ 
acesl40.html.  It  is  also  available  on  the  . 
Internet  site  for  SSA  [i.e.,  Social 
Security  Online):  http://vn\iv. ssa.gov/ 
regulations/.  Electronic  copies  of  public 
comments  may  also  be  found  on  this 
site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  Regulations  Officer. 
Office  of  Process  and  Innovation 
Management.  2109  West  Low  Rise 
Building,  Social  Security 
Administration,  6401  Securitv 


Boulevard,  Baltimore,  MD  21235-6401, 
regulations@ssa.gov.  (410)  965-3632  or 
TTY  (410)  966-5609  for  information 
about  this  rule.  For  information  on 
eligibility  or  filing  for  benefits,  call  our 
national  toll-free  numbers.  1-800-772- 
1213  or  TTY  1-800-325-0778,  or  visit 
our  Internet  Web  site.  Social  Security 
Online,  at  http://v\-\\-w. ssa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1631(e)(1)(B)  of  the  Social 
Security  Act  (the  Act)  requires  the 
Commissioner  to  verif\-  all  relevant 
information  provided  regarding  the 
eligibility  of  SSI  applicants  and 
beneficiaries.  Section  213  of  the  Foster 
Care  Independence  Act  of  1999,  Public 
Law  106-169.  amended  section 
1631(e)(1)(B)  of  the  Act  to  grant  the 
Commissioner  new  authority  with 
respect  to  verif\ing  financial  accounts. 
Under  section  213.  the  Commissioner 
may  require  each  SSI  applicant  or 
beneficiar\-  to  provide  us  with 
permission  to  obtain  any  financial 
record  (as  defined  in  section  1101(2)  of 
the  Right  to  Financial  Privacy  Act)  held 
by  any  financial  institution  (as  defined 
in  section  1101(1)  of  the  Right  to 
Financial  Privacy  Act)  with  respect  to 
the  applicant  or  beneficiar>%  This  law 
also  allows  the  Commissioner  to  require 
such  permission  from  deemors  [i.e. 
individuals  whose  income  and 
resources  we  consider  as  being  available 
to  the  applicant  or  beneficiary) 

This  law  requires  us  to  tell  you.  or 
any  other  person  whose  income  and 
resources  we  consider  as  being  available 
to  vou.  how  we  will  use  the  permission 
and  how  long  the  permission  lasts.  It 
also  allows  us  to  request  the  information 
from  financial  institutions  without 
furnishing  a  copy  of  the  permission  to 
the  financial  institution.  We  may 
request  the  information  from  financial 
institutions  at  any  time  we  think  it  is 
needed  to  determine  your  eligibility  or 
payment  amount.  Requests  under  this 
provision  are  considered  to  meet  the 
requirements  of  the  Right  to  Financial 
Privacv  Act  regarding  identification  and 
description  of  the  financial  record(s)  to 
be  disclosed. 

This  law  also  allows  us  to  deny  your 
SSI  eligibility  or  suspend  your  SSI 
eligibility  if  you.  or  any  person  whose 
income  and  resources  we  consider  as 
being  available  to  you.  refuses  to 
provide  or  cancels  the  permission. 

Explanation  of  Proposed  Changes 

The  Commissioner  is  exercising  her 
authority  under  section  213  of  the 
Foster  Care  Independence  Act  of  1999 
by  proposing  new  rules  to  make  giving 
permission  to  contact  financial 


22022 


Federal  Register/ Vol.  67,  No.  85 /Thursday,  May  2.  2002 / Proposed  Rules 


institutions  a  condition  of  SSI 
eligibility.  Therefore,  we  propose  to 
amend  our  regulations  by  adding  a  new 
section  §416.207  to  explain  that  in 
order  to  receive  SSI  benefits,  you  must 
give  us  permission  to  contact  any 
financial  institution,  and  request  any 
financial  records  the  financial 
institution  may  have  for  you.  The 
section  further  explains  that  the 
permission  to  contact  financial 
institutions  is  required  from  anyone 
whose  income  and  resources  we 
consider  as  being  available  to  you.  This 
section  also  explains  that  the 
permission  to  contact  financial 
institutions  lasts  until: 

(1)  You  cancel  the  permission  in 
writing  and  provide  the  writing  to  us. 

(2)  Anvone  whose  income  and 
resources  we  consider  as  being  available 
to  you  cancels  their  permission  in 
writing  and  provides  the  writing  to  us. 

(3)  Your  application  for  SSI  is  denied, 
and  the  denial  is  final. 

(4)  You  are  no  longer  eligible  for  SSI. 
This  section  explains  that  we  will  ask 

financial  institutions  for  this 
information  when  we  think  that  it  is 
necessarv  to  determine  SSI  eligibility  or 
payment  amount.  This  section  defines  a 
financial  institution  as  any  bank, 
savings  bank,  credit  card  issuer, 
industrial  loan  company,  trust 
company,  savings  association,  building 
and  loan,  homestead  association,  credit 
union,  consumer  finance  institution,  or 
any  other  financial  institution  as 
defined  in  section  1101(1)  of  the  Right 
to  Financial  Privacy  Act.  The  section 
also  defines  a  financial  record  as  an 
original  of,  a  copy  of.  or  information 
known  to  have  been  derived  from  any 
record  held  by  the  financial  institution 
pertaining  to  your  relationship  with  the 
financial  institution. 

In  addition,  we  propose  to  revise 
current  §416.200  to  add  the  new  section 
§416.207  as  a  reference,  to  redesignate 
current  §416.1321  as  §416.1320.  and  to 
add  a  new  section  §416.1321. 
Suspension  for  not  giving  us  permission 
to  contact  financial  institutions,  to 
Subpart  M  as  a  reason  for  suspending 
SSI  benefits. 

Regulatory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  these  proposed 
rules  in  accordance  with  Executive 
Order  (E.O.)  12866. 

Clarity  of  these  Proposed  Rules 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  We  invite  your  comments  on 
how  to  make  these  proposed  rules  easier 
to  understand.  For  example: 


•  Have  we  organized  the  material  to 
suit  vour  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

.  •  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Regidatory  Flexibility  Act 

We  certif\^  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  at  §416.207  and 
§416.1321.  The  public  reporting  burden 
is  accounted  for  in  the  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 
information  to  SSA.  Consequently,  a  1- 
hour  placeholder  burden  is  being 
assigned  to  the  specific  reporting 
requirement(s)  contained  in  these  rules. 
We  are  seeking  clearance  of  the  burden 
referenced  in  these  rules  because  the 
rules  were  not  considered  during  the 
clearance  of  the  forms.  An  Information 
Collection  Request  has  been  submitted 
to  OMB.  We  are  soliciting  comments  on 
the  burden  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  to  the 
Social  Security  Administration  at  the 
following  address: 

Social  Security  Administration,  Attn: 
SSA  Reports  Clearance  Officer.  Rm.  1- 
A-20  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235^401. 

Comments  can  be  received  for 
between  30  and  60  days  after 
publication  of  this  notice  and  will  be 
most  useful  if  received  by  SSA  within 
30  days  of  publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96-001,  Social  Security- 
Disability  Insurance;  96.002.  Social  Security- 
Retirement  Insurance;  96.004,  Social 
Security-Survivors  Insurance;  and  96.006. 
Supplemental  Security  Income) 


Lists  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  Assistance  programs, 
reporting  and  recordkeeping 
requirements,  Supplemerrtal  Security 
Income  (SSI). 

Dated:  lanuary  28,  2002. 
Jo  Anne  B.  Bamhart. 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  part 
416.  subparts  B  and  M  of  Chapter  III, 
Title  20  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  B — [Amended] 

1.  The  authority  citation  for  Subpart 
B  of  part  416  continues  to  read  as 
follows; 

Authority:  Secs.702(a)(5).  1110(b).  1602. 
1611.  1614"  1615(c),  1619(a).  1631,  and  1634 
of  the  Social  Securitv  Act  (42  U.S.C. 
902(a)(5),  1310(b),  1.381a,  1382.  1382c. 
1382d(c).  1382h(a).  1383.  and  1383c);  sees. 
211  and  212.  Pub.  L.  93-66.  87  Stat.  154  and 
155  (42  U.S.C.  1382  note);  sec.  502(a),  Pub. 
L.  94-241.  90  Stat.  268  (48  U.S.C.  1681  note); 
sec.  2.  Pub.  L.  99-643,  100  Stat.  3574  (42 
U.S.C.  1382h  note). 

2.  Revise  the  last  sentence  of 
§416.200  to  read  as  follows: 

§416.200    Introduction. 

***** 

You  continue  to  be  eligible  unless  you 
lose  your  eligibility  because  you  no 
longer  meet  the  basic  requirements  or 
because  of  one  of  the  reasons  given  in 
§§  416.207  through  416.216. 

3.  Add  new  §416.207  under  the 
undesignated  center  heading  REASONS 
WHY  YOU  MAY  NOT  GET  SSI 
BENEFITS  FOR  WHICH  YOU  ARE 
OTHERWISE  ELIGIBLE,  to  read  as 
follows: 

§  41 6.207    You  do  not  give  us  permission 
to  contact  financial  institutions. 

(a)  To  be  eligible  for  SSI  payments 
you  must  give  SSA  permission  to 
contact  any  financial  institution  and 
request  any  financial  records  the 
financial  institution  may  have  about 
you.  You  must  give  us  this  permission 
when  you  apply  for  SSI  payments  or 
when  we  ask  for  it  at  a  later  time.  You 
must  also  provide  us  with  permission 
from  anyone  whose  income  and 
resources  we  consider  as  being  available 
to  you  [see  §§416.1160,  416.1202, 
416.1203,  and  416.1204). 

(b)  Financial  institution  means  any: 
(1)  Bank, 
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(2)  Savings  bank, 

(3)  Credit  card  issuer, 

(4)  Industrial  loan  company, 

(5)  Trust  company. 

(6)  Savings  association, 

(7)  Building  and  loan, 

(8)  Homestead  association. 

(9)  Credit  union, 

(10)  Consumer  finance  institution,  or 

(11)  Any  other  financial  institution  as 
defined  in  section  1101(1)  of  the  Right 
to  Financial  Privacy  Act. 

(c)  Financial  record  means  an  original 
of,  a  copy  of,  or  information  known  to 
have  been  derived  from  any  record  held 
by  the  financial  institution  pertaining  to 
vour  relationship  with  the  financial 
institution. 

(d)  We  may  ask  any  financial 
institution  for  information  on  any 
financial  account  concerning  you.  We 
may  also  ask  for  information  on  any 
financial  accounts  for  anyone  whose 
income  and  resources  we  consider  as 
being  available  to  vou  [see  §§416.1160. 
416.1202.  416.120'3.  and  416.1204). 

(e)  We  ask  financial  institutions  for 
this  information  when  we  think  that  it 
is  necessary  to  determine  your  SSI 
eligibility  or  payment  amount. 

(f)  Your  permission  to  contact 
financial  institutions,  and  the 
permission  of  anyone  whose  income 
and  resources  we  consider  as  being 
available  to  you  [see  §§416.1160, 

416.1202.  416.1203.  and  416.1204).  lasts 
until  one  of  the  following  happens: 

(1)  You  cancel  your  permission  in 
writing  and  provide  the  writing  to  us. 

(2)  Anyone  whose  income  and 
resources  we  consider  as  being  available 
to  you  (see  §§416.1160,  416.1202, 

416.1203.  and  416.1204)  cancels  their 
permission  in  writing  and  provides  the 
writing  to  us. 

(3)  Your  application  for  SSI  is  denied, 
and  the  denial  is  final.  A  denial  is  final 
when  made,  unless  you  appeal  the 
denial  timelv  as  described  in 

§§416. 1400 'through  416.1499. 

(4)  You  are  no  longer  eligible  for  SSI 
as  described  in  §§416.1331  through 
416.1335. 

(g)  If  you  don't  give  SSA  permission 
to  contact  any  financial  institution  and 
request  any  financial  records  about  you 
when  we  think  it  is  necessar\'  to 
determine  your  SSI  eligibility  or 
payment  amount,  or  if  you  cancel  the 
permission,  you  cannot  be  eligible  for 
SSI  payments.  Also,  if  anyone  whose 
income  and  resources  we  consider  as 
being  available  to  you  [see  §§  416.1160. 
416.1202,  416.120'3,  and  416.1204) 
doesn't  give  SSA  permission  to  contact 
any  financial  institution  and  request  any 
financial  records  about  that  person 
when  we  think  it  is  necessarv'  to 
determine  your  eligibility  or  payment 


amount,  or  if  that  person  cancels  the 
permission,  you  cannot  be  eligible  for 
SSI  payments.  This  means  that  if  you 
are  applying  for  SSI  payments,  you 
cannot  receive  them.  If  you  are  receiving 
SSI  payments,  we  will  stop  your 
payments. 

Subpart  M — [Amended] 

4.  The  authority  citation  for  subpart  M 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(.5).  1011-1615. 
1619,  and  1631  of  the  .Social  Security  Act  (4J 
L'.S.C.  902(a)(5).  1382-1382d.  1382h.  and 
1383. 

5.  Redesignate  §416.1321  as 
§416.1320  and  add  new  §416.1321  to 
read  as  follows: 

§416.1321     Suspension  for  not  giving  us 
permission  to  contact  financial  institutions. 

(a)  If  vou  don't  give  us  permission  to 
contact  any  financial  institution  and 
cequest  anv  financial  records  about  you 
when  we  think  it  is  necessan,'  to 
determine  your  SSI  eligibility  or 
payment  amount,  or  if  you  cancel  the 
permission,  you  cannot  be  eligible  for 
SSI  payments  [see  §416.207)  and  we 
will  stop  your  payments.  Also,  if  anyone 
whose  income  and  resources  we 
consider  as  being  available  to  you  [see 
§§416.1160,  416.1202,  416.1203  and 
416.1204)  doesn't  give  us  permission  to 
contact  any  financial  institution  and 
request  any  financial  records  about  that 
person  when  we  think  it  is  necessary  to 
determine  your  SSI  eligibility  or 
payment  amount,  or  that  person  cancels 
the  permission,  you  cannot  be  eligible 
for  SSI  payments  and  we  will  stop  your 
payments. 

(b)  We  will  suspend  your  payments 
starting  with  the  month  after  the  month 
in  which  we  notif\-  you  in  writing  that: 

(1)  You  failed  to  give  us  permission  to 
contact  any  financial  institution  and 
request  any  financial  records  about  you. 
or 

(2)  The  person(s)  whose  income  and 
resources  we  consider  as  being  available 
to  vou  failed  to  give  us  such  permission. 

(c)  If  you  are  otherwise  eligible,  we 
will  start  your  benefits  in  the  month 
following  the  month  in  which: 

(1)  You  give  us  permission  to  contact 
any  financial  institution  and  request  any 
financial  records  about  you,  or 

(2)  The  person(s)  whose  income  and 
resources  we  consider  as  being  available 
to  you  gives  us  such  permission. 

6.  Revise  references  from 
••§416.1321"  to  read  ••§416.1320"  in  the 
following  sections: 

a.  §416.421(a): 

b.  §416.640(e)(5)(iii); 

c.  §416. 1231(b)(9): 

d.  §416.1242(d); 


e.  §416. 1245(b)(5); 

f.  §416. 1247(b); 

g.  §416.1335: 

h.  §416.1337(b)(3)(ii): 
i.  §416.1618(d)(3)(i): 
j.  §416.1618(d)(3)(ii);and 
k.  §416.1618(d)(3)(iv). 

[FR  Doc.  02-10842  Filed  5-1-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-02-013] 
RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events:  Nanticolte  River.  Sharptown, 
MD 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporan.-  special  local 
regulations  for  the  Sharptown  Outboard 
Regatta,  a  marme  event  to  be  held  on  the 
waters  of  the  Nanticoke  River,  near 
Sharptown.  Maryland  on  June  29  and 
30.  2002.  This  action  is  necessar>-  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  Nanticoke  River 
during  the  event 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  3,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aoax).  Fifth  Coast  Guard  District.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004.  hand-deliver  them  to 
Room  1 19  at  the  same  address  between 
9  a.m.  and  2  p.m..  Monday  through 
Fridav.  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203  The  Operations 
Oversight  Branch.  Auxiliary  and 
Recreational  Boating  Safety  Section. 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemakmg 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p  m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S  L 
Phillips.  Project  Manager.  .Au.xiliary  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204 
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SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-02-01 3). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8'  ^  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them.  We 
anticipate  not  being  able  to  publish  a 
final  rule  30  days  before  the  start  of  the 
event.  If  this  will  create  any  particular 
hardship,  please  specify  this  in  your 
comments. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Puq)ose 

The  North-South  Racing  Association 
will  sponsor  the  Sharptown  Outboard 
Regatta  on  June  29  and  30.  2002.  The 
event  consists  of  approximately  50 
hydroplanes  and  runabouts  conducting 
high-speed  competitive  races  on  the 
waters  of  the  Nanticoke  River  between 
the  Maryland  S.R.  313  Bridge  at 
Sharptown.  Maryland  and  the 
Nanticoke  River  Light  43  (LLN-24175). 
A  fleet  of  spectator  vessels  normally 
gathers  nearby  to  view  the  event.  Due  to 
the  need  for  vessel  control  during  the 
races,  vessel  traffic  will  be  temporarily 
restricted  to  provide  for  the  safety  of 
participants,  spectators  and  transiting 
vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
temporary-  special  local  regulations  on 
specified  waters  of  the  Nanticoke  River. 
The  regulated  area  would  include 
waters  of  the  Nanticoke  River  between 
the  Mar>'land  S.R.  313  Bridge  at 
Sharptown.  Maryland  and  the 
Nanticoke  River  Light  43  (LLN-24175). 
The  proposed  special  local  regulations 
would  be  enforced  from  1 1  a.m.  to  6 


p.m.  local  time  on  June  29  and  30,  2002, 
and  would  restrict  general  navigation  in 
the  regulated  area  during  the  event. 
Except  for  participants  in  the 
Sharptown  Outboard  Regatta  and 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  would  be  permitted  to 
enter  or  remain  in  the  regulated  area. 
The  Patrol  Commander  would  allow 
non-participating  vessels  to  transit  the 
proposed  regulated  area  between  races, 
when  it  is  safe  to  do  so.  The  proposed 
regulated  area  is  needed  to  control 
vessel  traffic  during  the  event  to 
enhance  the  safety  of  participants, 
spectators,  and  transiting  vessels. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
■'significant  regulatory  action"  under 
section  3  (f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)  (3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory-  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  this  proposed  regulation 
would  prevent  traffic  from  transiting  a 
portion  of  the  Nanticoke  River  during 
the  event,  the  effect  of  this  proposed 
regulation  would  not  be  significant  due 
to  the  limited  duration  that  the 
regulated  area  would  be  in  effect  and 
the  extensive  advance  notifications  that 
would  be  made  to  the  maritime 
community  via  the  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  could  adjust  their  plans 
accordingly.  Additionally,  the  proposed 
regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary.  The  Patrol 
Commander  would  also  allow  non- 
participating  vessels  to  transit  the 
regulated  area  between  races,  whenever 
safe  to  do  so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 


owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  this  proposed 
regulation  would  prevent  traffic  from 
transiting  a  portion  of  the  Nanticoke 
River  during  the  event,  the  effect  of  this 
proposed  regulation  would  not  be 
significant  because  of  the  limited 
duration  that  the  regulated  area  would 
be  in  effect  and  the  extensive  advance 
notifications  that  would  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  could  adjust  their  plans 
accordingly.  Additionally,  the  proposed 
regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary.  The  Patrol 
Commander  would  also  allow  non- 
participating  vessels  to  transit  the 
regulated  area  between  races,  whenever 
it  is  safe  to  do  so. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  to  the  address 
under  ADDRESSES  explaining  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  proposed  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213  (a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 


Federal  Register /Vol.  67.  No.  85 /Thursday,  May  2.  2002 /Proposed  Rules 


22025 


compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator)'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3  (a)  and  3  (b)  (2) 
of  Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 


Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy'  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator,-  Affairs  as  a 
significant  energ\'  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  M16475.1C, 
and  determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46. 

2.  From  11  a.m.  on  June  29  to  6  p.m. 
on  June  30.  add  a  temporary'  §  100.35- 
T05-013  to  read  as  follows: 

§  1 00.35-T05-01 3,     Nanticoke  River, 
Sharptown,  Maryland. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander 
means  a  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  by  the  Commander. 
Coast  Guard  Activities  Baltimore. 

Official  Patrol  means  any  vessel 
assigned  or  approved  by  Commander, 
Coast  Guard  Activities  Baltimore  with  a 
commissioned,  warrant,  or  petty  officer 
on  board  and  displaying  a  Coast  Guard 
ensign. 

(b)  Regulated  area.  Includes  all  waters 
of  the  Nanticoke  River,  near  Sharptown. 
Maryland,  between  Maryland  S.R.  313 
Bridge  and  the  Nanticoke  River  Light  43 
(LLN-24175),  bounded  by  a  line  drawn 
between  the  following  points: 
southeasterlv  from  latitude  38°32'46"  N. 
longitude  07'5=43'14"  W:  to  latitude 
38°32'42"  N,  longitude  75=43'09"  W; 


thence  northeasterlv  to  latitude 
38°33'04"  N,  longitude  075'42'39''  W; 
thence  northwesterly  to  latitude 
38"33'09"  N,  longitude  75'42'44"  W: 
thence  southwesterlv  to  latitude 
38"32'46"  N.  longitude  75  43'14"  W.  All 
coordinates  reference  Datum  NAD  1983. 

(c)  Special  local  regulations. 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area.  . 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaving  a  Coast  Guard  ensign:  and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(d)  Enforcement  period  This  section 
will  be  enforced  from  11  a.m.  to  6  p.m. 
local  time  on  June  29  and  30.  2002. 

Dated;  ,^pril  16,  2002. 
Thad  W.  Allen, 

Vice  Admiral.  Coast  Guard.  Commander. 
Fiftli  Coast  Guard  District. 
[FR  Doi    02-10933  Filed  5-1-02:  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  501 

Authorization  To  Manufacture  and 
Distribute  Postage  Meters 

agency:  Postal  Ser\'ice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 

the  regulations  for  checking  postage 

meters  out  of  ser\'ice  and  for  handling 

faulty  meters. 

DATES:  The  Postal  Service  must  receive 

vour  comments  on  or  before  June  3, 

2002. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  Manager.  Postage 
Technology  Management.  1735  N  Lynn 
Street.  Room  5011.  Arlington,  VA 
22209-6050.  You  can  view  and  copy  all 
written  comments  at  the  same  address 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  Wilkerson  at  703-292-3704  or 
by  fax  at  703-292-4050 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  Service  is  seeking 
to  improve  the  secure  handling  of  faulty 
postage  meters  by  the  approved  postage 
meter  providers  and  to  enhance  the 
accuracv  of  determinations  by  the 
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postage  meter  providers  of  the  proper 
amounts  of  postage  to  be  refunded  from 
faulty  postage  meters.  We  are  proposing 
to  amend  the  regulations  for  checidng 
postage  meters  out  of  service  and  for 
handling  faulty  meters  to  address  these 
concerns  and  to  align  the  regulations 
with  changes  to  the  Domestic  Mail 
Manual  (DMM)  regarding  postage 
meters  published  in  the  Federal 
Register  (66  FR  56432-56447)  on 
November  8.  2001.  Additionally,  we 
deleted  references  to  mechanical  meters 
from  the  amended  section  since  all 
mechanical  postage  meters  have  been 
decertified  since  1999  and  should  no 
longer  be  in  service.  We  will  amend  the 
remaining  sections  of  CFR  part  501  in 
the  near  future  so  that  they  all  reflect 
the  changes  in  the  postage  meter 
population  and  changes  in  the  DMM. 

Ust  of  Subiects  in  39  CFR  Fart  501 

Administrative  practice  and 
procedure,  Postal  Service. 

Notice  and  Comment 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
to  the  Code  of  Federal  Regulations 
(CFR).  For  the  reasons  set  out  in  this 
document,  the  Postal  Service  is 
proposing  to  amend  39  CFR  part  501  as 
follows: 

PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

1 .  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401.  403.  404,  410,  2601,  2605;  Inspector 
General  Act  of  1978.  as  amended  (Public  Law 
95-^52,  as  amended),  5  U.S.C.  App.  3. 

2,  Revise  paragraphs  (g)  and  (hj  of 
§501.23  to  read  as  follows: 

$501.23    Distribution  controls. 

***** 

(gj  Check  a  nonfaulty  meter  out  of 
service  in  accordance  with  the 
procedures  that  the  Postal  Service  has 
approved  for  that  meter  when  the  meter 
is  to  be  removed  from  service  for  any 
reason.  Ensure  that  a  Postal  Service 
employee  certifies  the  register  readings 
and  clears  the  descending  register  when 
the  meter  is  checked  out  of  service, 
unless  the  Postal  Service  has  approved 
other  procedures  for  the  specific  meter 
model.  Complete  the  check-out  process 
in  a  timely  manner  and  transmit  the 
required  data  to  the  appropriate  Postal 


Service  information  systems.  Ensure 
that  no  employee  of  the  meter 
manufacturer  or  any  third  party 
changes,  interferes  with,  or  performs 
any  element  of  the  postal  employee's 
established  check-out  and  withdrawal 
process  for  any  meter,  unless  approval 
for  the  change  in  procedures  is  granted 
in  writing  by  the  Postal  Service. 

(h)  Handle  faulty  meters,  including 
those  that  are  misregistering,  are 
defective,  show  any  evidence  of 
tampering,  or  are  defective  in  any  other 
way,  as  follows: 

(1)  Ensure  that  all  functions  required 
to  handle  faulty  meters  are  completed  in 
a  timely  manner  and  in  accordance  with 
Postal  Service  regulations  and 
procedures. 

(2)  Ensure  that  faulty  meters  are  not 
presented  to  the  licensing  Post  Office  for 
checkout  or  withdrawal. 

(3)  Begin  the  process  to  retrieve  any 
faulty  meter  within  2  business  days  of 
being  notified  of  a  problem. 

(4)  Complete  PS  Form  3601-C, 
Postage  Meter  Activity  Report,  in  the 
presence  of  the  licensee  and  obtain  the 
licensee's  signature  on  the  form 
confirming  that  the  information  is 
accurate. 

(i)  When  the  registers  can  be  read,  the 
manufacturer  or  the  manufactiu'er's 
agent  must  include  the  register 
information  on  the  form. 

(ii)  When  the  register  values  cannot  be 
read,  the  manufactiirer  or  the 
manufacturer's  agent  must  print  the 
system  report,  if  available  for  the  meter, 
and  must  attach  the  report  to  PS  Form 
3601-C. 

(iii)  When  the  register  values  cannot 
be  read,  the  licensee  must  provide  any 
original  daily  usage  logs  with  PS  Form 
3601-C  for  refund  calculation. 

(5)  Identify  and  tag  the  meter  as  faulty 
as  soon  as  the  manufacturer  or  the 
manufacturer's  agent  receives  it  from 
the  customer.  Keep  the  identification  tag 
and  the  PS  Form  3601-C  completed 
under  paragraph  (h)(4)  of  this  section 
with  the  faulty  meter  until  processing  is 
completed  and  the  meter  is  returned  to 
service  or  is  scrapped. 

(6)  Seciu-e  all  faulty  meters  and 
maintain  the  integrity  of  the  meter  and 
of  the  information  residing  on  the  meter. 

(7)  When  there  is  evidence  or 
suspicion  of  tampering,  secure  the  meter 
and  maintain  it  in  its  original  state  until 
it  is  returned  for  processing  under 
paragraph  (h)(10)  of  this  section. 

(8)  Maintain  a  record  of  the  faulty 
meter  and  all  changes  in  its  custody, 
state,  and  condition  (including 
availability  of  register  information)  from 
the  time  the  meter  is  reported  as  faulty 
until  processing  is  completed  under 
paragraphs  (h)(13),  (14),  or  (15)  of  this 


section.  Make  the  record  available  to  the 
Postal  Service  for  its  review  upon 
request. 

(9)  Maintain  a  dedicated  seciue 
facility,  approved  by  the  Postal  Service, 
for  handling  faulty  meters. 

(10)  Have  faulty  meters  returned 
directly  to  the  dedicated  secure  facility 
described  in  paragraph  (h)(9)  of  this 
section  for  processing.  Have  all  faulty 
meters  shipped  via  registered  mail, 
Express  Mail®  service,  or  Priority  Mail® 
service  with  Delivery  Confirmation  "^^ 
service. 

(11)  Ensure  that  registers  on  a  faulty 
meter  are  not  cleared  and  no  funds  are 
refunded  or  transferred  until  after  the 
meter  is  returned  to  the  dedicated 
secure  facility  described  in  paragraph 
(h)(9)  of  this  section  and  approved 
procedures  are  followed. 

(12)  Examine  each  meter  withdrawn 
for  faulty  operation  to  determine  if  the 
registers  can  be  read  and  if  there  is  any 
evidence  of  tampering. 

(13)  If  there  is  no  evidence  of 
tampering  and  the  registers  can  be  read 
or  a  summary  report  of  the  appropriate 
redundant  electronic  register  memory 
readouts  is  available  using  Postal 
Service  approved  methods: 

(i)  Check  out  the  meter  and  withdraw 
it  from  service  under  paragraph  (g)  of 
this  section. 

(ii)  Submit  a  report  to  the  Postal 
Service  by  the  15th  of  each  month 
listing  all  faulty  meters  with  readable 
displays  received  in  the  prior  month, 
identifying  the  meter  and  including  an 
explanation  of  the  meter  malfunction. 

(14)  If  there  is  no  evidence  of 
tampering,  if  the  meter  registers  cannot 
be  read,  and  if  a  summary  report  of  the 
appropriate  redimdant  electronic 
register  memory  readouts  cannot  be 
retrieved: 

(i)  Develop  other  data  to  support  the 
request  for  Postal  Service  approval  of  a 
postage  adjustment  amount,  such  as  a 
manual  calculation  of  the  estimated 
value  of  the  descending  register  based 
on  estimated  highest  average  daily 
usage,  or  applicable  system-generated 
register  documentation.  Include  the 
original  daily  usage  logs  maintained  by 
the  customer,  if  any,  with  the 
supporting  data. 

(ii)  Furnish  a  report  explaining  the 
malfunction  to  the  Postal  Service  within 
5  days  of  receiving  the  meter. 
Accompany  the  report  with  a 
recommendation  of  the  postage 
adjustment  amount  that  includes  all 
data  developed  to  support  the 
recommendation. 

(iii)  Maintain  control  of  those  meters 
that  have  imreadable  registers  and  hold 
them  in  the  manufacturer's  dedicated 
seciu-e  facility  described  in  paragraph 
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(h)(9)  of  this  section  until  a 
representative  of  the  Postal  Service 
approves  the  postage  adjustment 
amount  or  verifies  the  condition  of  the 
meter  before  proceeding  with  the  meter 
repair  or  destruction. 

(iv)  Ensure  that  under  no 
circumstance  is  a  refund  issued  or  funds 
transferred  for  any  postage  value  said  to 
remain  in  a  meter  that  has  unreadable 
registers  until  the  Postal  Ser\-ice  has 
reviewed  and  analyzed  the 
manufacturer's  report  and  determined 
the  appropriate  postage  adjustment,  if 
any. 

(15)  If  there  is  evidence  or  suspicion 
of  tampering: 

(i)  Maintain  control  of  the  meter  and 
place  it  in  a  secure  cirea. 

(ii)  Ensure  that  the  meter  is  handled 
in  a  secure  manner  and  maintained  in 
its  original  state  until  the  Postal  Service 
or  its  agent  can  be  present  during  the 
examination. 

(iii)  Ensure  that  under  no 
circumstance  is  a  refund  issued  or  funds 
transferred  for  any  postage  value  said  to 
remain  in  a  meter  that  shows  evidence 
of  tampering  until  the  Postal  Service  has 
reviewed  and  analyzed  the 
manufacturer's  report  and  determined 
the  appropriate  postage  adjustment,  if 
any. 

(iv)  After  examination,  if  approved  by 
the  Postal  Service  or  its  agent,  process 
the  meter  under  paragraphs  (h)(13)  or 
(14)  of  this  section. 

(16)  In  some  instances,  even  though 
the  registers  can  be  read,  there  is 
information  or  other  indication  that  the 
meter  has  some  mechanical  or  electrical 
malfunction  that  affects  the  accuracy  of 
the  registers  or  the  accuracy  of  the  value 
printed.  Such  a  meter  must  be  handled 
under  paragraph  (h)(14)  of  this  section. 

(17)  Issue  the  refund  of  any  postage 
value  said  to  remain  in  a  faulty  meter, 
after  Postal  Service  approval  of  the 
amount  of  the  refund,  when  the  Postal 
Service  requires  it.  Request 
reimbursement  from  the  Postal  Service 
for  these  refunds  by  periodically 
submitting  a  reimbursement  request 
letter  to  the  Postal  Service.  The  letter 
must  be  accompanied  by  listings  and 
support  documentation  for  each  refund 
and  must  indicate  the  cause  of  failure 
for  each  incident. 


Stanley  F.  Mires. 

Ch ief  Court sel.  Legisla five . 

[FR  Doc.  02-10783  Filed  5-1-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-919;  MB  Docket  No.  02-79,  RM- 
10424] 

Radio  Broadcasting  Services;  Park 
City  and  Miles  City,  MT,  and  Powell 
and  Byron,  WY 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  four 
changes  in  the  FM  Table  of  Allotments 
in  Park  Citv  and  Miles  Citv.  MT  and 
Powell  and  Byron.  WY.  The 
Commission  requests  comment  on  a 
petition  filed  by  Chaparral  Broadcasting. 
Inc.,  licensee  of  Station  KLZY(FM), 
Powell.  Wyoming,  proposing  the 
reallotment  of  Channel  223C  from 
Powell  to  Park  City.  Montana,  as 
potentially  Park  City's  first  local  aural 
broadcast  service,  and  downgrade  of  the 
channel  allotment  to  223C0.  In  order  to 
facilitate  that  reallotment.  petitioner 
proposes  to  substitute  Channel  222C  for 
Channel  223C  at  Miles  City,  Montana. 
Channel  222C  can  be  allotted  to  Miles 
City  in  compliance  with  the 
Commissions  minimum  distance 
separation  requirements  at  the  current 
site  location  for  Station  KKRY(FM).  now 
operating  on  Channel  223C  at  reference 
coordinates  of  46-24-04  North  Latitude 
and  105-39-06  West  Longitude: 
accordingly,  the  licensee  of  KKRY  was 
ordered  to  show  cause  why  its  license 
should  not  be  changed  to  specify 
operation  on  Channel  222C  in  lieu  of 
Channel  223C.  With  that  substitution. 
Channel  223C0  can  be  allotted  to  Park 
City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  23.8  km  (14.8  miles) 
southeast  of  Park  City  at  reference 
coordinates  of  45-32-24  North  Latitude 
and  108-38-34  West  Longitude, 
Petitioner  also  proposes  the  allotment  of 
Channel  221C  to  Byron,  Wyoming,  as  a 
first  local  aural  service.  Channel  22 IC 
could  be  allotted  to  Byron  in 
compliance  with  the  Commissions 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
44.7  km  (27.7  miles)  southwest  of  Byron 
at  reference  coordinates  of  44-38-08 
North  Latitude'and  109-01-20  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  June  10,  2002,  and  reply 
comments  on  or  before  June  25.  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 


addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  as  follows:  David  Tillotson, 
Law  Offices  of  David  Tillotson,  4606 
Charleston  Terrace.  NW,  Washington, 
DC  20007-1911 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MB  Docket  No  02-79: 
adopted  .\pril  10.  J002  and  released 
April  19.  2002,  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street,  SW,  Washington,  DC, 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  Portals  II,  445  12th  Street. 
SW.  Room  CY-B402,  Washington.  DC 
20554,  telephone  (202) 863-2893. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which. involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303.  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Park  City.  Channel  223C0.  by 
removing  Channel  223C  at  Miles  City 
and  adding  Channel  222C  at  Miles  City. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyommg.  is  amended 
by  adding  Byron,  Channel  22 IC,  and  by 
removing  Channel  233C  at  Powell. 


Federal  Communications  Commission. 
fohn  A.  Karousos. 

Assistant  Chief.  Audio  Division,  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
(FR  Dot.  02-10837  Filed  3-1-02;  8:45  am) 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 171. 172,  and  177 
[Docket  No.  RSPA-02-12064  (HM-232)] 
RiN2137-A066 

Hazardous  Materials:  Security 
Requirements  for  Offerors  and 
Transporters  of  Hazardous  Materials 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Research  and  Special 
Programs  Administration  is  proposing 
new  requirements  to  enhance  the 
security  of  hazardous  materials 
transported  in  commerce.  Proposals 
include  a  requirement  for  motor  carriers 
registered  with  the  agency  to  maintain 
a  copy  of  their  current  registration 
certificate  on  each  motor  vehicle.  We 
further  propose  to  require  shipping 
papers  to  include  the  name  and  address 
of  the  consignor  and  consignee  and  the 
shipper's  DOT  Hazmat  Registration 
number,  if  applicable.  In  addition,  we 
propose  to  require  shippers  and  carriers 
of  certain  highly  hazardous  materials  to 
develop  and  implement  security  plans. 
We  also  propose  to  require  hazardous 
materials  shippers  and  carriers  to  assure 
that  their  employee  training  includes  a 
security  component. 
DATES:  Submit  comments  by  June  3. 
2002.  To  the  extent  possible,  we  will 
consider  late-filed  comments  as  we 
develop  a  final  rule. 
ADDRESSES:  Submit  comments  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 
Comments  should  identifv  Docket 
Number  RSPA-02-12064"(HM-232)  and 
be  submitted  in  two  copies.  If  you  wish 
to  receive  confirmation  of  receipt  of 
your  written  comment.^,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  submit  comments  by  e-mail  by 
accessing  the  Dockets  Management 
System  web  site  at  "http://dms.dot. 
gov/"  and  following  the  instructions  for 
submitting  a  document  electronically. 


The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  web  site  at  "http:/ 
/  dms.dot.gov/." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky,  (202)  366-8553.  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Hazardous  materials  are  essential  to 
the  economy  of  the  United  States  and 
the  well-being  of  its  people.  Hazardous 
materials  fuel  cars  and  trucks,  and  heat 
and  cool  homes  and  offices.  Hazardous 
materials  are  used  for  farming  and 
medical  applications  and  in 
manufacturing,  mining,  and  other 
industrial  processes.  Millions  of  tons  of 
explosive,  poisonous,  corrosive, 
flammable,  and  radioactive  materials  are 
transported  every  day.  Hazardous 
materials  move  by  plane,  train,  truck,  or 
vessel  in  quantities  ranging  from  several 
ounces  to  many  thousands  of  gallons. 
The  vast  majority  of  hazardous  materials 
shipments  arrive  safely  at  their 
destinations.  Most  incidents  that  do 
occur  involve  small  releases  of  material 
and  present  no  serious  threat  to  life  or 
property. 

RSPA's  hazardous  materials 
transportation  safety  program  has 
historically  focused  on  reducing  risks 
related  to  the  unintentional  release  of 
hazardous  materials.  The  hazardous 
materials  regulations  (HMR;  49  CFR 
Parts  171-180)  are  designed  to  achieve 
two  goals:  (1)  To  ensure  that  hazardous 
materials  are  packaged  and  handled 
safely  during  transportation,  thus 
minimizing  the  possibility  of  their 
release  should  an  incident  occur,  and 
(2)  to  effectively  communicate  to 
carriers,  transportation  workers,  and 
emergency  responders  the  hazards  of 
the  materials  being  transported.  The 
HMR  specify  how  to  classify  and 
package  a  hazardous  material.  Further, 
the  HMR  prescribe  a  system  of  hazard 
communication  using  placards,  labels, 
package  markings,  and  shipping  papers. 
In  addition,  the  HMR  prescribe  training 
requirements  for  persons  who  prepare 
hazardous  materials  for  shipment  or 
transport  hazardous  materials.  The  HMR 
also  include  operational  requirements 
applicable  to  each  mode  of 
transportation. 


In  the  wrong  hands,  hazardous 
materials  can  pose  a  significant  security 
threat.  Hazardous  materials  in 
transportation  are  particularly 
vulnerable  to  sabotage  or  misuse. 
Security  of  hazardous  materials  in  the 
transportation  environment  poses 
unique  challenges  as  compared  to 
security  at  fixed  facilities.  Hazardous 
materials  are  frequently  transported  in 
substantial  quantities.  Such  materials 
are  already  mobile  and  are  frequently 
transported  in  proximity  to  large 
population  centers.  Further,  hazardous 
materials  in  transportation  are  often 
clearly  identified  to  ensure  safe  and 
appropriate  handling  during 
transportation  and  to  facilitate  effective 
emergency  response  in  the  event  of  an 
accidental  release.  While  the  HMR 
provide  for  a  high  degree  of  safety  with 
respect  to  avoiding  and  mitigating 
unintentional  releases  of  hazardous 
materials  during  transportation,  the 
HMR  do  not  specifically  address 
security  threats. 

As  a  result  of  the  terrorist  attacks  of 
September  11.  2001,  and  subsequent 
threats  related  to  biological  and  other 
hazardous  materials,  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  has  undertaken  a  broad 
review  of  government  and  industry 
hazardous  materials  transportation 
safety  and  security  programs.  As  part  of 
this  review,  we  established  the 
Hazardous  Materials  Direct  Action 
Group  (Hazmat  DAG).  The  Hazmat  DAG 
met  with  representatives  of  the 
hazardous  materials  industry, 
emergency  response  community,  and 
state  governments  to  discuss 
transportation  security  issues  in  the 
wake  of  the  September  1 1  attacks  and 
continuing  terrorist  threats.  In  addition, 
we  created  a  DOT  Intermodal  Hazardous 
Materials  Transportation  Security  Task 
Force,  which  considered  attack  or 
sabotage  vulnerabilities,  existing 
security  measures,  and  potential  ways  to 
reduce  vulnerabilities.  The  Task  Force 
included  representatives  from  the 
Federal  Motor  Carrier  Safety 
Administration,  Federal  Railroad 
Administration,  Federal  Aviation 
Administration,  U.S.  Coast  Guard 
(USCG),  and  Office  of  the  Secretary. 

Based  in  part  on  discussions  in  the 
Hazmat  DAG  and  on  the  results  of  the 
Task  Force  review,  on  February  14, 
2002,  we  published  an  advisory  notice 
to  inform  shippers  and  carriers  of 
voluntary  measures  that  can  enhance 
the  security  of  hazardous  materials 
shipments  during  transportation  (67  FR 
6963).  The  notice  addresses  personnel, 
facility,  and  en  route  security  issues  and 
includes  contact  points  for  obtaining 
additional,  more  detailed  information. 
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In  addition,  we  identified  a  number  of 
regulatory  measures  that,  when 
implemented,  will  improve  the  security 
of  hazardous  materials  in  transportation. 
In  this  NPRM.  we  are  proposing  to 
revise  requirements  in  the  HMR 
applicable  to  registration  certificates, 
shipping  documentation,  and  training. 
We  also  propose  to  establish  a  new 
requirement  for  certain  hazardous 
materials  shippers  and  carriers  to  have 
plans  in  place  to  assure  the  security  of 
shipments  during  transportation. 

Many  of  these  proposed  requirements 
already  are  being  implemented 
voluntarily  by  the  hazardous  materials 
industr\',  particularly  by  shippers  and 
carriers  of  certain  highly  hazardous 
materials.  If  adopted,  the  measures 
proposed  in  this  NPRM  will  facilitate 
monitoring  and  tracking  of  hazardous 
materials  shipments  by  shippers, 
earners,  and  enforcement  authorities; 
reduce  the  potential  for  certain 
hazardous  materials  to  be  targets  for 
terrorists  or  saboteurs;  and  increase 
security  awareness  for  hazardous 
materials  employees.  Specific 
provisions  of  this  NPRM  are  discussed 
below. 

A.  Registration  Certificates 

Currently,  each  motor  carrier 
transporting  placarded  quantities  of 
certain  classes  or  divisions  of  hazardous 
materials  is  required  to  file  with  RSPA 
a  registration  statement  and  pav  an 
annual  fee  (49  CFR  Part  107).  A 
Certificate  of  Registration  (certificate), 
which  includes  a  U.S.  DOT  Hazmat 
Registration  Number,  is  then  issued  by 
RSPA  to  the  carrier.  A  carrier  must 
display  its  registration  number  on  a 
document  carried  on  each  motor 
vehicle,  but  need  not  maintain  a  copy  of 
the  certificate  itself  on  each  vehicle. 

The  registration  certificate  can 
substantially  assist  state  and  local  law 
enforcement  personnel  in  determining 
whether  a  carrier  is  a  legitimate 
transporter  of  hazardous  materials. 
Therefore,  in  this  NPRM,  we  propose  to 
revise  49  CFR  107.620(b)  and  Part  177 
of  the  HMR  to  require  each  motor  carrier 
registered  with  RSPA  to  maintain  a  copy 
of  its  current  certificate  on  each  motor 
vehicle  used  to  transport  hazardous 
materials, 

B.  Shipping  Papers 

Mciny  hazardous  materials  transported 
in  commerce  potentially  may  be  used  as 
weapons  of  mass  destruction  or 
weapons  of  convenience.  It  is  critical  to 
assuring  the  safety  and  security  of  these 
shipments  that  transportation  of  a 
hazardous  material  by  an  unauthorized 
carrier  or  vehicle  operator  is  readily 
apparent  to  Federal,  state,  and  local 


regulator*-  and  law  enforcement 
agencies.  Shipping  papers  are  an 
important  tool  for  assisting  law 
enforcement  personnel  to  identify 
unusual  or  unauthorized  activities 
involving  drivers  or  vehicles. 

Currently,  the  HMR  generally  require 
each  person  who  offers  a  hazardous 
material  for  transportation  to  describe 
the  material  on  a  shipping  paper. 
However,  there  is  no  requirement  for  a 
shipping  paper  to  include  the  name  and 
address  of  the  person  offering  the 
shipment  or  the  person  to  whom  the 
shipment  will  be  delivered.  Further, 
there  is  no  requirement  for  a  shipping 
paper  to  include  the  U.S.  DOT  Hazmat 
Registration  Number  of  the  person 
offering  the  hazardous  material  for 
transportation.  A  requirement  to  include 
this  information  on  a  shipping  paper 
will  assist  law  enforcement  personnel  to 
promptly  ascertain  the  legitimacy  of 
hazardous  materials  shipments  during 
routine  or  random  roadside  inspections 
and  to  identif\-  suspicious  or 
questionable  situations  where 
additional  investigation  may  be 
necessarv'. 

Therefore,  in  this  NPRM.  we  propose 
to  amend  §  1 72.201  of  the  HMR  to 
require  each  shipping  paper  to  include 
the  name  of  the  shipment  consignor  and 
the  address  from  which  the  shipment 
originates  and  the  name  and  address  of 
each  person  to  whom  the  shipment  will 
be  delivered.  In  addition,  we  propose  to 
require  each  shipping  paper  to  include 
the  U.S.  DOT  Hazmat  Registration 
Number,  if  applicable,  of  the  person 
offering  the  shipment  for  transportation. 
The  names  and  addresses  of  the 
consignor  and  each  consignee  may  be 
included  in  an  attachment  to  the 
shipping  paper.  If  contained  in  an 
attachment,  the  attachment  would  not 
be  subject  to  the  one-year  retention 
requirement  of  49  U.S.C.  5110(e).  Note 
that  the  proposal  requires  a  shipping 
paper  to  include  the  actual  street 
address  from  which  a  shipment 
originates  and  the  actual  street 
address(es)  to  which  a  shipment  will  be 
delivered.  A  billing  address,  corporate 
headquarters  address,  or  post  office  box 
number  would  not  be  acceptable. 
Moreover,  each  person  who  prepares  a 
shipping  paper  for  a  given  shipment 
must  indicate  the  location  from  which 
the  hazardous  material  will  be 
transported  and  the  destination  to 
which  the  hazardous  material  will  be 
delivered  under  that  shipping  paper.  As 
an  example,  a  shipment  originates  in 
New  York  City  and  is  transported  to  a 
freight  forwarder  located  in  Baltimore  to 
be  consolidated  with  other  materials 
and  transported  to  Atlanta.  In  this  case, 
the  original  shipper  will  complete  a 


shipping  paper  that  includes  the  origin 
address  in  New  York  City  and  the 
destination  address  in  Baltimore.  The 
freight  forwarder  will  complete  a  new 
shipping  paper  for  the  consolidated 
shipment  that  includes  the  origin 
address  in  Baltimore  and  the  destination 
address  in  Atlanta 

In  this  NPRM.  we  propose  to  except 
certain  shipments  from  the  requirement 
to  include  consignor/consignee  names 
and  addresses  and  U.S.  DOT 
Registration  Numbers  on  shipping 
papers.  The  exceptions  would  apply  to 
limited  quantities  of  hazardous 
materials  and  to  materials  described  as: 
Battery  powered  equipment;  Battery 
powered  vehicle:  Carbon  dioxide,  solid; 
Castor  bean:  Castor  flake;  Castor  meal: 
Castor  pomace:  Consumer  commodity; 
Dr\'  ice:  Engines,  internal  combustion; 
Fish  meal,  stabilized;  Fish  scrap, 
stabilized:  Refrigerating  machine: 
Vehicle,  flammable  gas  powered; 
Vehicle,  flammable  liquid  powered:  and 
Wheelchair,  electric.  The  proposed 
exceptions  are  identical  to  current 
exceptions  from  the  requirement  in 
Subpart  G  of  Part  1 72  for  emergency 
response  information  to  accompany 
hazardous  materials  shipments.  The 
listed  materials  do  not  pose  a  security 
risk  in  transportation. 

C.  Security  Plans 

Hazardous  materials  in  transit  are 
uniquely  vulnerable  to  theft  or  attack. 
To  assure  public  safety,  shippers  and 
carriers  must  take  reasonable  measures 
to  plan  for  and  implement  procedures  to 
prevent  unauthorized  persons  from 
taking  control  of  or  attacking  hazardous 
materials  shipments.  Therefore,  in  this 
NPRM,  we  propose  a  new  Subpart  I  in 
Part  172  to  require  persons  subject  to 
the  registration  requirements  in  Subpart 
G  of  Part  107  and  persons  who  offer  or 
transport  infectious  substances  listed  as 
select  agents  bv  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  in  42  CFR 
Part  72  to  develop  and  implement 
written  plans  to  assure  the  security  of 
hazardous  materials  shipments.  Those 
persons  required  to  register  under 
Subpart  G  of  Part  107  include  persons 
who  offer  for  transportation  or  transport; 
(1)  A  highway  route-controlled  quantity 
of  a  Class  7  (radioactive)  material:  (2) 
more  than  25  kg  (55  lbs)  of  a  Division 
1.1.  1.2.  or  13  (explosive)  material:  (3) 
more  than  1  L  (1.06  qt)  per  package  of 
a  material  poisonous  by  inhalation  in 
Hazard  Zone  A:  (4)  a  shipment  in  a  bulk 
packaging  with  a  capacity  equal  to  or 
greater  than  13.248  L  (3.500  gal)  for 
liquids  or  gases  or  greater  than  13.24 
cubic  meters  (468  cubic  feet)  for  solids; 
and  (5)  a  shipment  that  requires 
placarding.  Select  agents  are  infectious 


22030 


Federal  Register/ Vol.  67.  No.  85 / Thursday,  May  2.  2002 / Proposed  Rules 


substances  identified  by  CDC  as 
materials  with  the  potential  to  have 
serious  consequences  for  human  health 
and  safety  if  used  illegitimately. 

The  requirements  for  a  transportation 
security  plan  are  in  a  new  Subpart  I  of 
Part  172.  In  Subpart  I.  we  propose  to 
establish  a  general  requirement  for 
persons  who  offer  hazardous  materials 
for  transportation  and  persons  who 
transport  hazardous  materials  in 
commerce  to  have  written  security 
plans.  At  a  minimum,  a  security  plan 
should  use  a  risk  management  model  to 
assess  security  risks  and  develop 
appropriate  measures  to  reduce  or 
eliminate  risk.  To  assist  shippers  and 
carriers  to  perform  appropriate  risk 
assessments,  we  made  a  Risk 
Management  Self-Evaluation 
Framework  available  on  our  website 
[http://hazmat.dot.gov].  A  number  of 
industry'  associations  have  also 
developed  guidelines  for  performing 
security  risk  assessments.  See  our 
FebruaK- 14.  2002  advisory  notice  for  a 
list  of  Federal  agencies  and  industry- 
associations  and  organizations  that  may 
be  of  help. 

For  hazardous  materials 
transportation,  a  security  plan  should 
focus  not  only  on  the  potential  threats 
posed  by  the  material,  but  on  personnel, 
facility,  and  en  route  security  issues,  as 
well,  this  NPRM  does  not  include  a 
laundry  list  of  actions  that  must  be 
included  in  a  security  plan.  Rather,  a 
company  should  implement  a  plan  that 
is  appropriate  to  its  individual 
circumstances,  considering  the  types 
and  amounts  of  hazardous  materials 
shipped  or  transported  and  the  modes 
used  for  transportation. 

It  is  our  unaerstanding  that  the  USCG 
and  the  International  Maritime 
Organization  (IMO)  are  considering 
broad,  comprehensive  security-related 
requirements  for  vessels  and  port 
facilities.  The  requirements  under 
consideration  would  address  all  vessel 
and  port  facility  operations,  not  merely 
those  involving  hazardous  materials.  In 
addition,  the  Environmental  Protection 
Agency  (EPA)  is  considering  security 
requirements  for  fixed  facilities  that 
handle  hazardous  materials.  It  is  not  our 
intention  to  require  shippers  or  carriers 
to  develop  several  different  security 
plans  in  order  to  comply  with 
regulations  that  may  be  issued  by  other 
Federal  or  international  entities. 
Therefore,  in  this  NPRM.  we  include 
language  to  specify  that  security  plans 
that  conform  to  requirements  issued  by 
other  Federal  or  international  agencies 
may  be  used  to  satisfy  the  requirement 
proposed  for  the  HMR.  provided  the 
security  plans  address  the  components 
specified. 


D.  Training 

The  HMR  currently  require  hazmat 
employees  to  be  trained  so  they:  (1)  Are 
familiar  with  the  general  provisions  of 
the  HMR  and  can  recognize  and  identify 
hazardous  materials;  (2)  are 
knowledgeable  about  specific  HMR 
requirements  applicable  to  functions 
performed;  and  (3)  are  knowledgeable 
about  emergency  response  information, 
self-protection  measures,  and  accident 
prevention  methods.  A  hazmat 
employee  is  one  who  directly  affects 
hazardous  materials  transportation 
safety  (§171.8).  Hazmat  employers  must 
ensure  that  their  hazmat  employees  are 
trained.  For  new  employees,  training 
must  be  completed  within  90  days  after 
employment  or  a  change  in  job  function. 
All  hazmat  employees  must  receive 
recurrent  training  ever\'  three  vears. 

The  safety  training  provided  by 
hazmat  employers  may  include  the 
physical  security  of  hazardous  materials 
and  wavs  to  prevent  vandalism  and 
theft.  However,  such  training  may  not 
be  adequate  to  meet  current  threats. 
Because  many  hazardous  materials 
transported  in  commerce  may 
potentially  be  used  as  weapons  of  mass 
destruction  or  weapons  of  convenience, 
it  is  critical  to  the  assurance  of  public 
safety  that  training  for  persons  who  offer 
and  transport  hazardous  materials  in 
commerce  include  a  security 
component.  Therefore,  in  this  NPRM, 
we  are  proposing  to  add  a  provision  to 
§  172.704  to  require  the  training  of  each 
hazmat  employee  to  include  a  security 
component.  Under  this  proposal, 
hazmat  employees  of  persons  required 
to  have  a  security  plan  under  the 
provisions  of  this  NPRM  must  be 
trained  in  the  plan's  specifics.  All 
hazmat  employees  must  receive  training 
that  provides  an  awareness  of  the 
security  issues  associated  with 
hazardous  materials  transportation  and 
possible  methods  to  enhance 
transportation  security.  This  training 
must  also  include  a  component  covering 
how  to  recognize  and  respond  to 
possible  security  threats.  As  proposed  in 
this  NPRM,  all  hazmat  employees 
would  be  required  to  be  trained  within 
three  months  of  issuance  of  a  final  rule. 

As  discussed  above  under  "Security 
Plans,"  we  are  aware  that  the  USCG, 
IMO.  and  EPA  are  considering 
comprehensive  security  requirements 
for  operations  and  facilities  under  their 
respective  jurisdictions.  To  the  extent 
that  regulations  promulgated  by  other 
agencies  may  include  security  training, 
such  training  may  be  used  to  satisfy  the 
training  requirements  proposed  in  this 
NPRM,  provided  the  training  covers  the 
components  specified  in  this  NPRM. 


n.  Comments  on  the  NPRM 

The  threat  to  this  Nation's  security 
posed  by  possible  intentional  misuse  of 
hazardous  materials  in  transportation  in 
commerce  is  ongoing  and  significant. 
Those  responsible  for  the  September  11 
attacks  on  the  World  Trade  Center  and 
the  Pentagon  are  affiliated  with  an 
organization  possessing  a  near-global 
terrorist  network.  The  leaders  of  the 
groups  constituting  this  organization 
have  publicly  stated  that  they  will 
attack  the  United  States  for 
incarcerating  their  members.  These 
groups  are  also  vehemently  opposed  to    . 
U.S.  foreign  policy  and  presence  in  the 
Middle  East.  They  appear  to  be  willing 
to  and  may  well  be  capable  of 
conducting  bombings,  hijackings,  and 
suicide  attacks  against  domestic  U.S. 
targets.  Hazardous  materials  shippers 
and  carriers  must  take  action  to  enhance 
hazardous  materials  transportation 
security.  Therefore,  we  are  issuing  this 
NPRM  with  a  very  short  comment 
period.  We  encourage  persons  to 
participate  in  this  rulemaking  by 
submitting  comments  containing 
relevant  information,  data,  or  views.  We 
also  invite  comments  concerning  the 
costs  and  benefits  that  may  result  from 
the  provisions  of  this  NPRJvI  and 
particularly  the  costs  that  may  be 
incurred  by  small  businesses.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  for  comments. 
We  will  consider  late-filed  comments  to 
the  extent  practicable. 

in.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  NPRM  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and.  therefore, 
was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  NPRM  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  costs  and  benefits 
associated  with  the  proposals  in  this 
NPRM  are  discussed  below. 

Although  many  hazardous  materials 
shippers  and  carriers  have  already 
implemented  many  of  the  actions 
proposed  in  this  NPRM,  we  recognize 
that  the  proposals  may  impose 
additional  costs  on  them.  Most 
compliance  costs  resulting  from  this 
NPRM  will  result  from  the  new 
requirements  for  certain  shippers  and 
carriers  to  develop  and  implement 
sectuity  plans  and  for  hazmat  employee 
training  to  include  a  security 
component. 

Security  plans.  The  proposed  security 
plan  requirement  applies  to  shippers 
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and  carriers  who  are  required  to  register 
with  RSPA  under  Subpart  G  of  49  CFR 
part  107  or  persons  who  offer  or 
transport  infectious  substances  listed  as 
select  agents  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  in  42  CFR 
part  72.  Those  persons  required  to 
register  under  Subpart  G  of  Part  107 
include  persons  who  offer  for 
transportation  or  transport:  (i)  A 
highway  route-controlled  quantity  of  a 
Class  7  (radioactive)  material;  (2)  more 
than  25  kg  (55  lbs)  of  a  Division  1.1,  1.2. 
or  1.3  (explosive)  material;  (3)  more 
than  1  L  (1.06  qt)  per  package  of  a 
material  poisonous  by  inhalation  in 
hazard  zone  A;  (4)  a  shipment  in  a  bulk 
packaging  with  a  capacity  equal  to  or 
greater  than  13,248  L  (3,500  gal)  for 
liquids  or  gases  or  greater  than  13.24 
cubic  meters  (468  cubic  feet)  for  solids; 
and  (5)  a  shipment  that  requires 
placarding.  Select  agents  are  infectious 
substances  identified  by  CDC  as 
materials  with  the  potential  to  have 
serious  consequences  for  human  health 
and  safety  if  used  illegitimately. 

About  43,000  shippers  and  carriers 
are  registered  with  DOT  under  the 
provisions  of  49  CFR  Part  107  (FY  2000, 
most  recent  year  available).  In  addition, 
about  1 ,000  shippers  apply  to  CDC  each 
year  for  permission  to  transport  select 
agents  (0MB  Control  No.  0920-0199). 
We  estimate  that  development  of  a 
seciu-ity  plan  from  the  ground  up  would 
require  about  40  hours  for  all  persons 
(management  and  technical  personnel) 
involved.  However,  many  industry 
associations  have  developed  guidance 
and  model  security  plans  for  use  by 
their  members.  As  a  result,  most 
companies  already  have  implemented 
many  of  the  elements  of  a  seciuity  plan 
either  as  part  of  their  standard  operating 
procediues  or  in  response  to  the  events 
of  September  11.  Further,  to  assist 
hazardous  materials  shippers  and 
transporters  in  evaluating  risks  and 
implementing  measures  to  reduce  those 
risks,  we  designed  a  security  template 
for  the  Risk  Management  Self- 
Evaluation  Framework  (RMSEF). 
RMSEF  is  a  tool  we  developed  through 
a  public  process  to  assist  regulators, 
shippers,  carriers,  and  emergency 
response  personnel  to  examine  their 
operations,  and  consider  how  they 
assess  and  manage  risk.  The  seciuity 
template  illustrates  how  risk 
management  methodology  can  be  used 
to  identify  points  in  the  transportation 
process  where  security  procedures 
should  be  enhanced  within  the  context 
of  an  overall  risk  management  strategy. 
The  RMSEF  seciu-ity  template  is  posted 
on  our  website  at  http://hazmat.dot.gov/ 
rmsef.htm. 


We  estimate  that  most  companies 
would  require  about  20  hours  to 
develop  and  implement  a  seciu-ity  plan 
that  conforms  to  the  new  regulator)- 
requirements.  Maintaining  and  updating 
the  plan  as  necessary  would  reqirire 
about  1  hour  each  year  after  the  plan  is 
implemented.  Using  Bureau  of  Labor 
Statistics  information  on  employee 
compensation  (March  2001),  we 
estimate  that  the  cost  per  hour  of 
developing  and  updating  a  security  plan 
is  $30.00.  The  industry  would  thus 
incur  an  estimated  $26,400,000  in  first- 
year  compliance  costs,  or  about  $600 
per  entity  (44,000  affected  entities  x  20 
hrs  X  $30.00/hr  =  $26,400,000).  In 
subsequent  years,  we  estimate  that  200 
new  entrants  would  be  subject  to  the 
security  plan  requirement,  incurring 
compliance  costs  estimated  at  $120,000. 
Companies  required  to  update  and 
maintain  security  plans  would  incur 
compliance  costs  of  about  $1,320,000,  or 
$30  per  entity. 

Security  training.  The  proposed 
requirement  for  security  training  applies 
to  all  hazmat  employees,  defined  in 
§  171.8  of  the  HMR  as  persons  employed 
by  a  company  that  offers  or  transports 
hazardous  materials  in  commerce 
(hazmat  employer)  that  directly  affect 
hazardous  materials  safety.  Based  on 
information  in  the  1997  Economic 
Census,  we  estimate  that  firms  involved 
with  the  transportation  of  hazardous 
materials  employ  a  total  of  6  million 
individuals.  Of  these,  perhaps  5  percent 
are  hazmat  employees,  as  defined  in  the 
HMR.  Thus,  about  300.000  hazmat 
employees  will  be  subject  to  the  new 
requirement  for  security  training. 

The  training  requirements  in  the  HMR 
can  be  met  in  a  number  of  ways — 
classroom  instruction,  self-instruction, 
on-the-job  training,  etc.  This  flexibility 
helps  to  minimize  the  cost  to  hazmat 
employers  and  allows  use  of  the  most 
efficient,  effective  training  methods  to 
meet  the  basic  requirements.  To  assist 
hazmat  employers  to  meet  any  new 
security  training  requirements,  we  are 
developing  a  Hazardous  Materials 
Transportation  Security  Awareness 
Training  Module  directed  at  law 
enforcement,  industry,  and  the  hazmat 
community.  The  training  module  will 
be  web-based,  posted  on  the  HMS 
website,  and  presented  at  multimodal 
seminars. 

We  estimate  that,  on  average,  a 
hazmat  employee  would  require  one 
hour  of  security  training  to  meet  the 
new  requirements.  The  costs  of  training 
would  vary,  depending  on  the  method 
used.  For  example,  the  security  training 
module  we  are  developing  will  be 
provided  free  of  charge.  The  current  cost 
of  CDROM  hazmat  training  modules  is 


$25  per  module.  Classroom  training  may 
cost  as  much  as  $75  per  hour.  We 
estimate  that  the  average  training  cost 
for  one  hour  of  security  training  will  be 
$15.  Thus,  the  industr>'  would  incur 
costs  of  about  $4,500,000  in  first-year 
compliance  costs  [300.000  hazmat 
employees  x  one  hour  of  training  x  $15/ 
hour  =  $4,500,000).  Hazmat  employees 
must  be  trained  at  least  once  every  three 
years.  Thus,  in  subsequent  years  the 
industry  would  incur  about  $1,500,000 
in  recurrent  training  costs. 

The  benefits  of  the  security  programs 
proposed  in  this  NPRM  are  difficult  to 
quantify.  However,  the  cost  of  one 
devastating  terrorist  attack  caused  by  a 
crude  bomb  made  from  commonly 
available  hazardous  materials  is 
illustrative.  On  April  19.  1995.  Timothy 
McVeigh  blew  up  the  Murrah  Federal 
Building  in  Oklahoma  City  with  a  bomb 
made  from  fertilizer  and  fuel  oil.  The 
bomb  killed  168  people,  including  19 
children,  injured  500  more  people,  and 
caused  more  than  $1  billion  in  property 
and  economic  damage.  If  the  measures 
proposed  in  this  N'PRM  prevent  even 
one  such  terrorist  act.  the  potential  costs 
industry  will  incur  will  be  more  than 
offset  by  the  benefits. 

B  Regulatory- Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
have  determined  that,  while  the 
requirements  in  this  NPRM  apply  to  a 
substantial  number  of  small  entities, 
there  will  not  be  a  significant  economic 
impact  on  those  small  entities. 

Seed  for  the  SPRM  RSPA's 
hazardous  materials  transportation 
safety  program  has  historically  focused 
on  reducing  risks  related  to  the 
unintentional  release  of  hazardous 
materials.  The  HMR  have  provided  a 
high  degree  of  safety  with  respect  to 
incidents  that  occur  during 
transportation.  However,  in  the  wake  of 
September  11,  we  face  a  heightened 
securitv  environment.  The  risk  of 
hazardous  materials  falling  into  the 
wrong  hands  poses  a  significant  security 
challenge. 

Description  of  Actions.  In  this  NPRM, 
we  propose  to  amend  the  HMR  to: 

•  Require  motor  carriers  registered 
with  DOT  to  maintain  a  copy  of  their 
current  registration  certificate  on  each 
motor  vehicle 

•  Require  shipping  papers  to  include 
the  name  and  address  of  the  shipment 
consignor  and  consignee  and  the 
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shipper's  DOT  Hazmat  Registration 
Number,  if  applicable. 

•  Require  snippers  and  carriers  of 
certain  highly  hazardous  materials  to 
develop  and  implement  security  plans. 

•  Require  hazardous  materials 
shippers  and  carriers  to  assure  that 
employee  training  includes  a  security 
component. 

Identification  of  potentially  affected 
small  entities.  Businesses  hkely  to  be 
affected  by  the  proposals  in  this  NPRM 
are  persons  who  offer  and  transport 
hazardous  materials  in  commerce.  We 
estimate  there  are  approximately 
400,000  persons  who  offer  or  transport 
hazardous  materials  in  commerce 
subject  to  requirements  in  the  HMR  who 
will  be  affected  by  the  proposals 
involving  shipping  documentation  and 
security  training.  Approximately  44.000 
entities  will  be  subject  to  the  proposed 
requirement  for  security  plans. 

unless  alternative  definitions  have 
been  established  by  the  agency  in 
consultation  with  the  Small  Business 
Administration  (SB A),  the  definition  of 
"small  business"  has  the  same  meaning 
as  under  the  Small  Business  Act.  Since 
no  such  special  definition  has  been 
established,  we  employ  the  thresholds 
published  by  SEA  for  industries  subject 
to  the  HMR.  Based  on  data  for  1997 
compiled  by  the  U.S.  Census  Bureau,  it 
appears  that  upwards  of  95  percent  of 
firms  subject  to  the  requirements 
proposed  in  this  NPRM  are  small 
businesses. 

Reporting  and  recordkeeping 
requirements.  This  NPRM  proposes 
several  new  or  modified  recordkeeping 
requirements.  These  are  detailed  in  the 
section  of  this  preamble  entitled 
"Paperwork  Reduction  Act."  We  have 
built  flexibility  into  the  proposed 
requirements,  so  that  entities  can  choose 
the  method  by  which  they  comply  with 
the  proposals.  For  example,  there  is  no 
prescribed  form  for  shipping  papers. 
Shippers  are  permitted  to  use  waybills, 
bills  of  lading,  and  other  types  of 
shipping  documents  provided  they 
include  the  information  required  in  the 
HMR.  Similarly,  there  is  no  form 
prescribed  for  security  plans.  Entities 
can  assess  their  own  situations  and 
tailor  the  requirements  to  fit  them. 

Related  Federal  rules  and  regulations. 
With  respect  to  the  security  of 
hazardous  materials  transported  in 
commerce,  there  are  no  related  rules  or 
regulations  issued  by  other  departments 
or  agencies  of  the  Federal  government. 
However,  it  is  our  understanding  that 
certain  Federal  agencies  (such  as  the 
USCG  and  EPA)  and  international 
standards-setting  organizations  (such  as 
IMO)  are  considering  comprehensive 
security  requirements  for  the  entities 


under  their  jurisdiction.  This  NPRM 
includes  language  to  permit  programs 
implemented  in  conformance  with  other 
Federal  or  international  requirements  to 
be  used  to  comply  with  the 
requirements  in  this  NPRM,  provided 
the  specific  components  in  this  NPRM 
are  covered. 

Alternate  proposals  for  small 
businesses.  The  Regulatory  Flexibility 
Act  directs  agencies  to  establish 
exceptions  and  differing  compliance 
standards  for  small  businesses,  where  it 
is  possible  to  do  so  and  still  meet  the 
objectives  of  applicable  regulatory 
statutes.  In  the  case  of  the  security  of 
hazardous  materials  transported  in 
commerce,  it  is  not  possible  to  establish 
exceptions  or  differing  standards  and 
still  accomplish  the  objectives  of 
Federal  hazmat  law. 

We  developed  this  NPRM  under  the 
assumption  that  small  businesses  make 
up  the  overwhelming  majority  of 
entities  that  will  be  subject  to  its 
provisions.  Thus,  we  considered  how  to 
minimize  expected  compliance  costs  as 
we  developed  this  NPRM. 

Conclusion.  Based  on  the  discussion 
of  the  potential  costs  of  this  NPRM  in 
the  section  of  this  preamble  entitled 
"E.xecutive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures,"  we 
conclude  that,  while  this  NPRM  applies 
to  a  substantial  number  of  small  entities, 
there  will  not  be  a  significant  economic 
impact  on  those  small  entities.  We 
estimate  the  cost  of  developing  and 
implementing  a  security  plan  to  be 
about  $600  per  company.  Updating  and 
maintaining  a  security  plan  would  cost 
about  $30  per  entity.  The  costs  incurred 
for  providing  security  training  to  hazmat 
employees  would  be  about  $15  per 
employee. 

C.  E.xecutive  Order  13132 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  NPRM 
preempts  state,  local,  and  Indian  tribe 
requirements  but  does  not  propose  any 
regulation  with  substantial  direct  effects 
on  the  states,  the  relationship  between 
the  national  government  and  the  states, 
or  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b)) 
preempting  state,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are; 


(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  mcmufactiue, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  NPRM  addresses  covered  subject 
item  3  above  and  preempts  state,  local, 
and  Indian  tribe  requirements  not 
meeting  the  "substantively  the  same" 
standard.  This  NPRM  is  necessary  to 
assure  the  security  of  hazardous 
materials  transported  in  commerce. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  a  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
We  propose  that  the  effective  date  of 
Federal  preemption  will  be  90  days 
bom  publication  of  a  final  rule  in  the 
Federal.  Register. 

We  invite  comments  on  whether,  and 
to  what  extent,  state  or  local 
governments  or  Indian  tribes  should  be 
permitted  to  impose  similar  additional 
requirements  to  those  proposed  in  this 
rulemaking.  For  example,  should  a  state 
be  allowed  to  require  all  shippers  and 
carriers  of  hazardous  materials  to  have 
security  plans? 

D.  Executive  Order  131 75 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  NPRM  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 
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E.  Unfunded  Mandates  Reform  Act  of 
1995' 

This  NPRM  does  not  impose 
unfunded  mandates  under  the 
Unhanded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  SlOO 
million  or  more,  in  the  aggregate,  to  any 
of  the  following;  state,  local,  or  Indian 
tribal  governments,  or  the  private  sector. 
This  rule  is  the  least  burdensome 
alternative  to  achieve  the  objective  of 
the  rule. 

F.  Paperwork  Reduction  Act 

We  submitted  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  NPRM  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Section  1320.8(d).  Title  5, 
Code  of  Federal  Regulations  requires  us 
to  provide  interested  members  of  the 
public  and  affected  agencies  an 
opportunitv  to  comment  on  information 
collection  and  recordkeeping  requests. 
Under  the  Paperwork  Reduction  Act.  no 
person  is  required  to  respond  to  an 
information  collection  unless  it  has 
been  approved  by  OMB  and  displays  a 
valid  OMB  control  number. 

RSPA  currently  has  an  approved 
information  collection  under  OMB 
Control  No.  2137-0034.  "Hazardous 
Materials  Shipping  Papers  &  Emergency 
Response  Information"  with  6.500.000 
burden  hours  and  56.500,000  cost. 
There  will  be  an  increase  in  the  burden 
for  OMB  Control  No.  2137-0034  due  to 
additional  information  this  NPRM 
requires  to  be  included  on  shipping 
papers.  In  addition,  there  will  be  a  new 
information  collection  burden  for  a  new- 
requirement  for  a  security  plan.  This 
new  information  collection.  "Hazardous 
Materials  Security  Plans",  will  be 
assigned  an  OMB  control  number  after 
review  and  approval  by  OMB. 

We  estimate  that  the  new  total 
information  collection  and 
recordkeeping  burden  resulting  from  the 
additional  information  required  on 
shipping  papers  and  for  the 
development  and  maintenance  of 
security  plans  under  this  rule  are  as 
follows. 

Hazardous  Materials  Shipping  Papers  & 
Emergency  Response  Information 

(OMB  No.  2137-0034] 

Total  Annual  Number  of 
Respondents:  250,000. 

Total  Annual  Responses:  260,000.000. 

Total  Annual  Burden  Hours: 
6.861,111. 

Total  Annual  Burden  Cost: 
56,929.722.11. 


Hazardous  Materials  Security  Plans 

[OMB  No.  2137-xxxxl 

First  Year  Annual  Burden: 

Total  Annual  Xumher  of 
Respondents:  44.00Q. 

Total  Annual  Responses:  44.000. 

Total  Annual  Burden  Hours:  880,000. 

Total  Annual  Burden  Cost: 
526.400.000.00. 

Subsequent  Year  Burden: 

Total  Annual  Number  of 
Respondents:  44.200. 

Total  Annual  Responses:  44.200. 

Total  Annual  Burden  Hours:  48.000 

Total  Annual  Burden  Cost: 
51.440.000.00. 

Requests  for  a  copy  of  this 
information  collection  should  be 
directed  to  Deborah  Boothe.  Office  of 
Hazardous  Materials  Standards  (DHM- 
10),  Research  and  Special  Programs 
Administration.  Room  8422,  400 
Seventh  Street.  SW.  Washington.  DC 
20590-0001.  Telephone  (202)  366-8553. 
Written  comments  should  be  addressed 
to  the  Dockets  Unit  as  identified  in  the 
ADDRESSES  section  of  this  rulemaking. 
We  will  publish  a  notice  advising 
interested  parties  of  the  OMB  control 
number  for  this  information  collection 
when  assigned  by  OMB. 

G.  Regulation  Identifier  Number  fRIN] 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
vear.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

H.  Environmental  Assessment 

There  are  no  significant 
environmental  impacts  associated  with 
this  NPRM. 

List  of  Subjects 

49CFRPart  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties.  Reporting  and 
recordkeeping  requirements. 

49CFRPart  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 72 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 


and  containers.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  we 
propose  to  amend  Title  49.  Chapter  I, 
Subchapters  .^  and  C,  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  .^101-5127.  44701. 
Sec.  212-213.  Pub.  L.  104-121.  110  Stat.  857; 
49CFR1.4.T.  1.53. 

2,  In  §  107.620,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§107.620    Recordkeeping  requirements. 

*  «  T  •  * 

(b)  Each  motor  carrier  subject  to  the 
requirements  of  this  subpart  must  carry 
a  copy  of  its  current  Certificate  of 
Registration  issued  by  RSPA  on  board 
each  truck  and  truck  tractor  (not 
including  trailers  and  semi-trailers) 
used  to  transport  hazardous  materials 
subject  to  the  requirements  of  this 
subpart.  The  Certificate  of  Registration 
must  immediately  be  made  available, 
upon  request,  to  enforcement  personnel. 


PART  171— GENERAL  INFORMATION, 
REGULATIONS.  AND  DEFINITIONS 

3.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
part  1. 

4.  In  ^171  11.  paragraph  (d)(18) 
would  be  added  to  read  as  follows: 

§171.11     Use  Of  ICAO  Technical 
Instructions. 

*         *         •         «         * 

(d)  *   *   • 

(18)  The  shipping  paper  must  include 
the  name  of  the  consignor  and  the 
complete  address  from  which  the 
shipment  originates,  and  the  name  and 
complete  address  of  each  person  to 
whom  the  hazardous  material  will  be 
delivered  (consignee),  in  accordance 
with  §  172.201(e)  of  this  subchapter.  If 
the  person  offering  the  hazardous 
material  for  transportation  is  subject  to 
the  requirements  of  subpart  G  of  49  CFR 
part  107,  the  shipping  paper  must 
include  the  person's  current  registration 
number,  identified  as  "U.S.  DOT 
Hazmat  Reg.  No  "  in  accordance  with 
§172.201(0  of  this  subchapter.  The 
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requirements  of  this  paragraph  (d)(18) 
do  not  apply  to  shipments  excepted 
under  §  172.201(g)  of  this  subchapter. 

5.  hi  §  171.12,  paragraph  (b)(21) 
would  be  added  to  read  as  follows: 

f  1 71 .1 2    Import  and  export  shipments. 

***** 

(b)  *   *  * 

(21)  The  shipping  paper  must  include 
the  name  of  the  consignor  and  the 
complete  address  from  which  the 
shipment  originates,  and  the  name  and 
complete  address  of  each  person  to 
whom  the  hazardous  material  will  be 
delivered  (consignee),  in  accordance 
with  §  172.201(e)  of  this  subchapter.  If 
the  person  offering  the  hazardous 
material  for  transportation  is  subject  to 
the  requirements  of  subpart  G  of  49  CFR 
part  107,  the  shipping  paper  must 
include  the  person's  current  registration 
number,  identified  as  "U.S.  DOT 
Hazmat  Reg.  No."  in  accordance  with 
§  172.201(f)  of  this  subchapter.  The 
requirements  of  this  paragraph  (b){21) 
do  not  apply  to  shipments  excepted 
under  §  172.201(g)  of  this  subchapter. 
***** 

6.  In  §171. 12a.  paragraph  (b)(19) 
would  be  added  to  read  as  follows: 

§171. 12a    Canadian  shipments  and 
paclcagings. 

***** 

(b)  *  *  * 

(19)  The  shipping  paper  must  include 
the  name  of  the  consignor  and  the 
complete  address  from  which  the 
shipment  originates,  and  the  name  and 
complete  address  of  each  person  to 
whom  the  hazardous  material  will  be 
delivered  (consignee),  in  accordance 
with  §  172.201(e)  of  this  subchapter.  If 
the  person  offering  the  hazardous 
material  for  transportation  is  subject  to 
the  requirements  of  subpart  G  of  49  CFR 
part  107,  the  shipping  paper  must 
include  the  person's  current  registration 
number,  identified  as  "U.S.  DOT 
Hazmat  Reg.  No."  in  accordance  with 
§  172.201(f)  of  this  subchapter.  The 
requirements  of  this  paragraph  (b)(19) 
do  not  apply  to  shipments  excepted 
under  §  172.201(g)  of  this  subchapter. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

7.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

8.  In  §  172.201.  paragraphs  (e),  (f),  and 
(g)  would  be  added  to  read  as  follows: 


§172.201     General  entries. 

***** 

(e)  Consignor  and  consignee  name 
and  address.  After  [date  20  days  after 
effective  date  of  final  rule],  a  shipping 
paper  must  include  the  name  of  the 
consignor  and  the  complete  address 
from  which  the  shipment  originates, 
and  the  name  and  complete  address  of 
each  person  to  whom  the  hazardous 
material  will  be  delivered  (consignee). 
The  names  and  addresses  may  be 
included  on  an  attachment  to  the 
shipping  paper. 

(t)  Registration  number.  After  [date  20 
days  after  effective  date  of  final  rule),  if 
the  person  offering  a  hazardous  material 
for  transportation  is  subject  to  the 
requirements  of  subpart  G  of  49  CFR 
part  107,  the  shipping  paper  must 
include  the  person's  current  registration 
number,  identified  as  "U.S.  DOT 
Hazmat  Reg.  No." 

(g)  Exceptions.  The  requirements  of 
paragraphs  (e)  and  (f)  of  this  section  do 
not  apply  to — 

(1)  Hazardous  materials  that  are 
offered  for  transportation  under  the 
provisions  of  this  subchapter  applicable 
to  limited  quantities;  and 

(2)  Materials  properly  described 
under  the  following  shipping  names: 

Battery  powered  equipment 

Batterv  powered  vehicle 

Carbon  dioxide,  solid 

Castor  bean 

Castor  flaite 

Castor  meal 

Castor  pomace 

Consumer  commodity 

Dry  ice 

Engines,  internal  combustion 

Fish  meal,  stabilized 

Fish  scrap,  stabilized 

Refrigeratmg  machine 

Vehicle,  flammable  gas  powered 

Vehicle,  flammable  liquid  powered 

Wheelchair,  electric 

§172.203    [Amended] 

9.  In  §  172.203,  paragraph  (i)(4)  would 
be  removed,  and  paragraphs  (i)(5)  and 
(i)(6)  would  be  redesignated  as 
paragraphs  (i)(4)  and  (i)(5),  respectively. 

10.  In  §  172.704,  paragraph  (a) 
introductory  text  would  be  revised  and 
paragraph  (a)(4)  would  be  added,  and 
paragraph  (b)  would  be  revised  to  read 
as  follows: 

§172.704    Training  requirements. 

(a)  Hazmat  employee  training  must 
include  the  following: 

***** 

(4)  Security  training.  By  [date  three 
months  after  effective  date  of  final  rule], 
each  hazmat  employee  must  receive 
training  on  how  to  assure  the  security  of 
hazardous  materials  that  are  transported 
in  commerce. 


(i)  For  each  hazmat  employee, 
security  training  must  provide  an 
awareness  of  the  security  issues 
associated  with  hazardous  materials 
transportation  and  methods  designed  to 
assure  transportation  security.  This 
training  must  also  include  a  component 
covering  how  to  recognize  and  respond 
to  possible  security  threats. 

[u]  Each  hazmat  employee  of  a  person 
required  to  have  a  security  plan  that 
conforms  to  §  173.14  of  this  subchapter 
must  be  familiar  with  the  security  plan 
and  its  implementation.  Security 
training  must  include  company  security 
objectives,  specific  security  procedures, 
employee  responsibilities,  actions  to 
take  in  the  event  of  a  security  breach, 
and  the  organizational  security 
structure. 

(b)  OSHA,  EPA,  and  other  training. 
Training  conducted  by  employers  to 
comply  with  the  hazard  communication 
programs  required  by  the  Occupational 
Safety  and  Health  Administration  of  the 
Department  of  Labor  (29  CFR  1910.120 
or  1910.1200)  or  the  Enviroiunental 
Protection  Agency  (40  CFR  311.1),  or 
training  conducted  by  employers  to 
comply  with  security  training  programs 
required  by  other  Federal  or 
international  agencies,  may  be  used  to 
satisfy  the  training  requirements  in 
paragraph  (a)  of  this  section  to  the 
extent  that  such  training  addresses  the 
training  components  specified  in 
paragraph  (a)  of  this  section. 
***** 

11.  Subpart  I  would  be  added  to  read 
as  follows: 

Subpart  I— Security  Plans 

Sec. 

172.800    Purpose  and  applicability. 
172.802    Components  of  a  security  plan. 
172.804    Relationship  to  other  Federal 
requirements. 

§  172.800    Purpose  and  applicability. 

(a)  Purpose.  This  subpart  prescribes 
requirements  for  shippers  and  carriers 
to  develop  and  implement  plans  to 
assure  the  security  of  hazardous 
materials  transported  in  commerce. 

(b)  Applicability.  Each  person  subject 
to  the  registration  requirements  of 
subpart  G  of  49  CFR  part  107  and  each 
person  who  offers  for  transportation  or 
transports  in  commerce  a  Division  6.2 
material,  other  than  a  diagnostic 
specimen,  listed  as  a  select  agent  in  42 
CFR  part  72  must  develop  and  adhere  to 
a  security  plan  that  conforms  to  the 
requirements  of  this  subpart. 

§  1 72.802    Components  of  a  security  plan. 
A  security  plan  must  be  written,  and 
must  be  retained  for  as  long  as  it 
remains  in  effect.  Copies  of  the  security 
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plan  must  be  available  to  the  employees 
who  are  responsible  for  implementing 
it.  When  the  security  plan  is  updated  or 
revised,  all  copies  of  the  plan  must  be 
maintained  as  of  the  date  of  the  most 
recent  revision.  The  security  plan  must 
include  an  assessment  of  possible 
transportation  security  risks  and 
appropriate  measures  to  reduce  or 
eliminate  the  risks.  Specific  operational 
details  of  the  security  plan  may  vary 
commensurate  with  the  level  of  threat  at 
a  particular  time.  At  a  minimum,  a 
security  plan  must  include  the 
following  elements: 

(a)  Personnel  security.  A  process  to 
verify  the  information  provided  by  job 
applicants  on  application  forms  or 
resumes. 

(b)  Unauthorized  access.  A  process  to 
assure  that  unauthorized  personnel  do 
not  have  access  to  hazardous  materials 
or  transport  conveyances  being  prepared 
for  transportation  of  hazardous 
materials. 

(c)  En  route  security.  A  process  to 
assure  the  security  of  hazardous 
materials  shipments  en  route  from 
origin  to  destination,  including 
shipments  stored  incidental  to 
movement.  This  process  may  include 
one  or  more  of  the  following  elements, 
as  appropriate: 

(1)  An  assessment  of  the 
transportation  modes  or  combinations  of 
modes  available  for  transporting  specific 
materials  and  selection  of  the  most 
appropriate  method  of  transportation  to 
assure  efficient  and  secure  movement  of 
product. 

(2)  A  system  for  verifying  that  the 
carriers  used  to  transport  hazardous 
materials  have  an  on-going 
transportation  security  program. 

(3)  For  highway  shipments,  a  system 
to  verif)-  the  identity  of  the  carrier  and 
driver  prior  to  releasing  a  hazardous 
material  for  transportation  in  commerce. 

(4)  Identification  of  preferred  and 
alternative  routing,  including  acceptable 
deviations.  Routes  should  minimize 
product  exposures  to  populated  areas 
and  avoid  tunnels  and  bridges,  where 
possible.  Transportation  of  a  shipment 
to  its  destination  should  be 
accomplished  without  unnecessary 
delays  or  layovers. 

(5)  A  system  for  communicating  with 
a  transport  vehicle  or  its  operator. 

(6)  A  system  for  a  customer  to  alert 
the  shipper  if  a  hazardous  material  is 
not  received  when  expected. 

§  1 72.804    Relationship  to  other  Federal 
requirements. 

To  avoid  unnecessary  duplication  of 
security  requirements,  security  plans 
that  conform  to  regulations  issued  by 
other  Federal  or  international  agencies 


may  be  used  to  satisfy  the  requirements 
in  this  subpart,  provided  such  security 
plans  address  the  requirements 
specified  in  this  subpart. 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

12.  The  authority  citation  for  part  177 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C,  5101-5127;  49  CFR 
1.53. 

13.  In  §  177.817,  paragraph  (e) 
introductory'  text  would  be  revised  to 
read  as  follows: 

§177.817    Shipping  papers. 

***** 

(e)  Shipping  paper  accessibility — 
accident  or  inspection.  A  driver  of  a 
motor  vehicle  containing  a  hazardous 
material,  and  each  carrier  using  such  a 
vehicle,  must  ensure  that  the  shipping 
paper  required  by  this  section, 
including  an  attachment  prepared  in 
accordance  with  §  172.201(e)  of  this 
subchapter,  is  readily  available  to,  and 
recognizable  by,  authorities  in  the  event 
of  accident  or  inspection.  Specifically. 
the  driver  and  carrier  must: 
***** 

14.  In  subpart  A.  §  177.820  would  be 
added  to  read  as  follows: 

§  1 77.820    Certificates  of  registration . 

Each  motor  carrier  subject  to  the 
requirements  of  subpart  G  of  part  107  of 
this  chapter  must  carry  a  copy  of  its 
current  Certificate  of  Registration  issued 
by  RSPA  on  board  each  truck  and  truck 
tractor  (not  including  trailers  and  semi- 
trailers) used  to  transport  hazardous 
materials  subject  to  the  requirements  of 
this  subchapter.  The  Certificate  of 
Registration  must  immediately  be  made 
available,  upon  request,  to  enforcement 
personnel. 

Issued  in  Washington.  DC  on  April  2.3, 
2002  under  authority  delegated  in  49  CFR 
part  106. 
Frils  Wybenga, 

Dt'puiy  Associate  Administrator  for 
Hazardous  Materials  Safet\'.  Research  and 
Sf>ccial  Programs  Administration. 
|FR  Dm:,  02-10405  Filed  .5-1-02;  8;45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatration 

50  CFR  Part  648 

[I.D.  042402C] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Admini.stration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  one-day  Council  meeting  on  May 
16.  2002.  to  consider  actions  affecting 
New  England  fisheries  in  the  U.S. 
exclusive  economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Thursday.  May  16,  2002.  The  meeting 
will  begin  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Ferncroft  Hotel.  50 
Ferncroft  Road,  Danvers,  MA  01923; 
telephone  (978)  777-2500  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council.  50  Water  Street, 
Mill  2.  Newburvport.  MA  01950; 
telephone  (978) 465-0492 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
I   Howard.  Executive  Director.  New 
England  Fishen'  Management  Council, 
(978)  46.5-0492. 
SUPPLEMENTARY  INFORMATION: 

Thursday.  May  16.  2002 

Following  introductions,  the  Council 
will  receive  a  briefing  from  NOAA 
General  Counsel  and  NMFS  about 
litigation  concerning  Framework 
Adjustment  33  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  Following  this  report,  the 
Council  will  provide  time  on  the  agenda 
for  public  comments  on  any  issues  that 
are  relevant  to  fisheries  management 
and  Council  business.  The  Council's 
Groundfish  Committee  then  will  review 
progress  to  date  on  the  development  of 
Amendment  13  to  the  FMP  This  will 
include  a  discussion  of  the  timeline  for 
amendment  development,  identification 
of  a  range  of  potential  management 
programs,  review  and  approval  of,  for 
purposes  of  analysis,  the  delineation  of 
discrete  management  areas  and 
preliminary  biological  objectives  for  the 
areas,  and  a  report  on  the  recentlv  held 
recreational  and  area  management 
meetings.  Finally,  the  Council  also  may 
develop  and  approve  area  management 
measures,  for  purposes  of  analysis  and 
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further  Council  consideration.  The 
meeting  will  adjourn  after  discussing 
any  other  business  before  the  Council. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  that  the 
pubUc  has  been  notified  of  the  Council's 


intent  to  take  final  action  to  address  the 

emergency. 

The  Council  will  consider  public 
comments  at  a  minimum  of  two  Council 
meetings  before  making 
recommendations  to  the  NMFS  Regional 
Administrator  on  any  framework 
adjustment  to  a  fishery  management 
plan.  If  the  Regional  Administrator 
concurs  with  the  adjustment  proposed 
by  the  Council,  the  Regional 
Administrator  may  publish  the  action 
either  as  proposed  or  final  regulations  in 
the  Federal  Register.  Documents 
pertaining  to  framework  adjustments  are 


available  for  public  review  7  days  prior 
to  a  final  vote  by  the  Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  April  26.  2002. 

Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[FR  Doc.  02-109,50  Filed  5-1-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-035-1] 

Availability  of  an  Environmental 
Assessment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
control  of  cycad  scale.  Aulacaspis 
vasumatsuj.  The  environmental 
assessment  considers  the  effects  of,  and 
alternatives  to,  the  release  of 
nonindigenous  organisms  into  the 
environment  for  use  as  biological 
control  agents'to  reduce  the  severity  of 
cycad  scale  infestations.  We  are  making 
this  environmental  assessment  available 
to  the  public  for  review  and  comment, 
DATES:  We  v^fill  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  June  3,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  deliver}',  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No,  02-035-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238,  Please  state  that  your  comment 
refers  to  Docket  No.  02-035-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis,usda,gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-035-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  environmental 


assessment  in  our  reading  room.  The 
reading  room  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming, 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis,usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Dale  Meyerdirk,  Agriculturist.  PPQ. 

APHIS,  4700  River  Road  Unit  135, 

Riverdale,  MD  20737-1236;  (301)  734- 

5220. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  proposing 
to  release  nonindigenous  species  of 
parasitic  wasps  in  the  genus  Coccobius 
(Hymenoptera:  Encyrtidae)  and  Encarsia 
(Hymenoptera:  Aphelinidae),  as  well  as 
the  predaceous  beetle  Cybocephalus 
binotatus  (Coleoptera:  Nitidulidae),  in 
the  continental  United  States  and  U.S. 
territories  in  the  Caribbean  to  reduce  the 
severity  of  cvcad  scale  infestations. 

Cycad  scale  (CS)  is  a  devastating  pest 
of  cvcads.  Cvcads  are  horticulturally 
important  and  endangered  plant 
species.  CS  damages  all  cycads,  both 
endemic  and  introduced  species,  as  well 
as  ornamental  cycads.  Since  its  arrival, 
CS  has  damaged  cycad  ecosystems  in 
Florida,  Georgia,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  CS  has  also  caused 
significant  economic  losses  to  the  cycad 
industry  in  Florida  and  it  has  the 
potential  to  completely  disrupt  the 
horticultural  trade  in  cycads. 

APHIS  has  completed  an 
environmental  assessment  that 
considers  the  effects  of,  and  alternatives 
to,  releasing  parasitic  wasps  of  two 
genera  and  a  species  of  predaceous 
beetle  into  the  environment.  The 
purpose  of  the  proposed  release  is  to 
reduce  the  severity  of  CS  infestations. 
There  is  no  evidence  that  the  release  of 
these  biological  control  agents  will 
adversely  affect  threatened  and 
endangered  species  or  their  habitat. 


Over  a  period  of  decades,  several 
species  of  both  Coccobius  and  Encarsia 
have  been  successfully  introduced  into 
the  continental  United  States  for 
effective  control  of  other  pest  scales, 
with  no  adverse  impacts  reported  from 
these  introductions.  The  biological 
characteristics  of  wasps  in  the  genus 
Coccobius  and  Encarsia.  and  of  the 
predaceous  beetle  Cybocephalus 
binotatus.  preclude  any  possibility  of 
harmful  effects  on  human  health. 

APHIS'  review  and  analysis  of  the 
potential  environmental  impacts 
associated  with  releasing  these 
biological  control  agents  into  the 
environment  are  documented  in  detail 
in  an  environmental  assessment  entitled 
"Control  of  Cycad  Scale.  Aulacaspis 
yasumatsui  (Homoptera:  Diaspididae)" 
(Februar\-  2002)  We  are  making  this 
environmental  assessment  available  to 
the  public  for  review  and  comment  We 
will  consider  all  comments  that  we 
receive  bv  the  date  listed  under  the 
heading  DATES  at  the  beginning  of  this 
notice. 

You  mav  request  copies  of  the 
environmental  assessment  by  calling  or 
writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  Please 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies.  The 
environmental  assessment  is  also 
available  for  review  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  listed  under  the 
heading  ADDRESSES  at  the  beginning  of 
this  notice.) 

The  environmental  assessment  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  |42  U.S.C, 
4321  et  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1).  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington.  DC.  this  26th  day  of 
.^pril,  2002 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen'ice. 
IFR  Doc  02-10884  Filed  5-1-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-034-1] 

Availability  of  a  Supplemental 
Environmental  Assessment 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  advising  the  public 
that  a  supplemental  environmental 
assessment  has  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  control  of  pink 
hibiscus  mealybug,  Maconellicoccus 
hirsutus.  The  supplemental 
environmental  assessment  considers  the 
effects  of,  and  alternatives  to.  the  release 
of  nonindigenous  organisms  into  the 
environment  for  use  as  biological 
control  agents  to  suppress  pink  hibiscus 
mealybug  infestations.  We  are  making 
this  environmental  assessment  available 
to  the  public  for  review  and  comment. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  June  3,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-034-1, 
Regulatory  Analvsis  and  Development, 
PPD.  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-034-1 .  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-034-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  supplemental 
environmental  assessment  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

.    APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 


available  on  the  Internet  at  http:// 
www. aphis, usda  gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Dale  Meverdirk,  Agriculturist,  PPQ, 

APHIS,  4700  River  Road  Unit  135, 

Riverdale,  MD  20737-1236:  (301)  734- 

5220. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  proposing 
to  release  nonindigenous  species  of 
parasitic  wasps  in  the  genus  Alhtropa 
(Hymenoptera:  Platygasteridae)  in  the 
continental  United  States  and  U.S. 
territories  in  the  Caribbean  to  control 
pink  hibiscus  mealybug, 
Maconellicoccus  hirsutus. 

Pink  hibiscus  mealybug  (PHM)  is  a 
foreign  plant  pest  that  attacks  a  wide 
variety  of  agricultural  and  ornamental 
plant  hosts.  It  has  invaded  areas  in 
Guam,  Hawaii,  California,  the  U.S. 
Virgin  Islands,  and  Puerto  Rico,  and  it 
is  expected  that  PHM  will  invade  the 
southern  regions  of  the  United  States. 
The  purpose  of  the  proposed  release  is 
to  suppress  PHM  infestations. 

APHIS'  current  PHM  control  program 
involves  the  release  of  three  other 
varieties  of  parasitic  wasps.  On  June  24, 
1997.  we  published  a  notice  in  the 
Federal  Register  (62  FR  34043-34044, 
Docket  No.  97-054-1)  in  which  we 
announced  the  availability  of  an 
environmental  assessment  describing 
the  impact  and  plant  pest  risk 
associated  with  releasing  exotic  species 
of  parasitic  wasps  in  the  genera 
Anagyrus  and  Gyranusoidea 
(Hymenoptera:  Encyrtidae)  into  the 
environment  to  control  PHM.  Similarly, 
on  November  12,  1997,  we  published  a 
notice  in  the  Federal  Register  (62  FR 
60683,  Docket  No.  97-106-1)  in  which 
we  announced  the  availability  of  an 
environmental  assessment  describing 
the  environmental  impact  and  plant 
pest  risk  associated  with  releasing 
exotic  species  of  parasitic  wasps  in  the 
genus  Leptomastix  (Hymenoptera: 
Encyrtidae)  into  the  environment  to 
control  PHM. 

APHIS  has  completed  a  supplemental 
environmental  assessment  that 
considers  the  effects  of,  and  alternatives 
to,  releasing  parasitic  wasps  in  a  fourth 
genus,  Alhtropa  (Hymenoptera: 
Platygasteridae),  into  the  environment. 
Mealybugs  are  the  only  knowm  hosts  of 
the  species  of  Alhtropa  (except  for  a 
suspect  report  a  century  ago)  that  are 
candidates  for  introduction  in  the 
United  States.  There  is  no  evidence  that 
the  release  of  this  biological  control 
agent  will  adversely  affect  threatened 


and  endangered  species  or  their  habitat. 
The  biological  characteristics  of  wasps 
in  the  genus  Alhtropa  preclude  any 
possibility  of  harmful  effects  on  human 
health. 

APHIS'  review  and  analysis  of  the 
potential  environmental  impacts 
associated  with  releasing  this  biological 
control  agent  into  the  environment  are 
documented  in  detail  in  a  supplemental 
envirormiental  assessment  entitled 
"Control  of  Pink  Hibiscus  Mealybug, 
Maconellicoccus  hirsutus  (Homoptera: 
Pseudococcidae)"  (February  2002).  We 
are  making  this  environmental 
assessment  available  to  the  public  for 
review  and  comment.  We  will  consider 
all  comments  that  we  receive  by  the 
date  listed  under  the  heading  DATES  at 
the  beginning  of  this  notice. 

You  may  request  copies  of  the 
supplemental  environmental  assessment 
by  calling  or  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  the  title  of  the 
supplemental  environmental  assessment 
when  requesting  copies.  The 
supplemental  environmental  assessment 
is  also  available  for  review  in  our 
reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  listed  under  the  heading  ADDRESSES  at 
the  beginning  of  this  notice.) 

The  supplemented  envirormiental 
assessment  has  been  prepared  in 
accordance  with:  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts- 1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington,  DC,  this  26th  day  of 
April,  2002  . 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  02-10883  Filed  5-1-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-039-1] 

National  Poultry  Improvement  Plan; 
General  Conference  Committee 
IMeeting  and  Biennial  Conference 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  and  of  the  Biennial 
Conference. 

DATES:  The  General  Conference 
Committee  will  meet  on  May  30,  2002, 
from  8:30  a.m.  to  noon.  The  Biennial 
Conference  wrill  meet  on  May  31,  2002. 
from  8  a.m.  to  5  p.m.  and  on  June  1, 
2002,  from  8  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Riverwalk,  217  N.  St. 
Mary's  Street,  San  Antonio,  TX. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer.  Senior  Coordinator. 
National  Poultry  Improvement  Plan,  VS, 
APHIS.  1498  Klondike  Road,  Suite  200, 
Conyers,  GA  30094-1231:  (770)  922- 
3496. 

SUPPLEMENTARY  INFORMATION:  The 
General  Conference  Committee  (the 
Committee)  of  the  National  Poultrv' 
Improvement  Plan  (NPIP).  representing 
cooperating  State  agencies  and  poultry 
industry  members,  serves  an  essential 
function  by  acting  as  liaison  between 
the  poultr\'  industry  and  the  Department 
in  matters  pertaining  to  poultry  health. 
In  addition,  this  Committee  assists  the 
Department  in  planning,  organizing,  and 
conducting  the  NPIP  Biennial 
Conference. 

Topics  for  discussion  at  the  upcoming 
meetings  include: 

1.  Minimum  State  standards  for 
emergency  poultry  disease  control. 

2.  Testing  recommendations  for 
Mycoplasma  gallisepticum  and  M. 
synoviae  when  dealing  with  spike 
males. 

3.  Establishment  of  a  "U.S. 
Salmonella  Typhimurium  DT  104 
Clean"  program  for  egg-type  chickens. 

4.  Establishment  of  a  "U.S.  Avian 
Influenza  Clean"  program  for  turkeys. 

5.  Establishment  of  a  "U.S.  Avian 
Influenza  Clean"  program  for  exhibition 
poultry  and  game  birds. 

6.  Establishment  of  a  model  State 
program  for  poultry  disease  prevention; 
and 

7.  Establishment  of  a  "U.S. 
Salmonella  Enteritidis  Clean  State" 
classification  for  egg-type  chickens. 

The  meetings  will  be  open  to  the 
public.  The  sessions  held  on  May  31 
and  June  1,  2002,  will  include  delegates 
to  the  NPIP  Biennial  Conference, 
representing  State  officials  and  poultry 
industry  personnel  from  the  48 
cooperating  States.  However,  due  to 
time  constraints,  the  public  will  not  be 
allowed  to  participate  in  the  discussions 
during  either  of  the  meetings.  Written 
statements  on  meeting  topics  may  be 
filed  with  the  Committee  before  or  after 


the  meetings  by  sending  them  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Written 
statements  may  also  be  filed  at  the 
meetings.  Please  refer  to  Docket  No.  02- 
039-1  when  submitting  your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC.  this  26th  day  of 
April,  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service 
(FR  Doc.  02-10885  Filed  5-1-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  l^nd  and  Resource 
Management  Plan  for  the  Finger  L^lces 
National  Forest,  NY 

AGENCY:  Forest  Service,  USDA 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and  a 
revised  Land  and  Resource  Management 
Plan  for  the  Finger  Lakes  National 
Forest  located  in  Schuyler  and  Seneca 
Counties,  New  York. 

SUMMARY:  The  USDA  Forest  Ser\'ice 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  revising  the 
Finger  Lakes  National  Forest  Land  and 
Resource  Management  Plan  (Forest  Plan 
or  Plan)  pursuant  to  16  U.S.C.  1604(f] 
[5]  and  USDA  Forest  Service  National 
Forest  System  Land  and  Resource 
Management  Planning  regulations  36 
CFR  219.12.  The  revised  Forest  Plan 
will  supersede  the  current  Forest  Plan, 
which  the  Regional  Forester  approved 
January  15,  1987.  The  Finger  Lakes 
National  Forest  Plan  has  been  amended 
three  times.  This  notice  describes  the 
focus  areas  of  change,  estimated  dates 
for  filing  the  EIS,  information 
concerning  public  participation,  and 
names  and  addresses  of  the  responsible 
agency  official  and  the  individual  who 
can  provide  additional  information. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  60 
days  after  the  date  it  is  published  in  the 
Federal  Register.  Comments  should 
focus  on  (1)  the  proposal  for  revising  the 
Forest  Plan  and  (2)  possible  alternatives 
for  addressing  issues  associated  with  the 
proposal.  The  Draft  EIS  is  expected 
January  2004  and  the  Final  EIS  and 
revised  Forest  Plan  eire  expected 
December  2004. 

ADDRESSES:  Send  written  comments  to: 
NOI-FL  Forest  Plan  Revision,  Green 
Mountain  and  Finger  Lakes  National 


Forest,  231  North  Main  Street,  Rutland. 
VT  05701 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  Finger  Lakes 
National  Forest  Plan  revision,  mail 
correspondence  to  Michael  Dockr\', 
Assistant  Forest  Planner.  5218  State 
Route  414,  Hector.  NY  14841-9707  or 
call  607-546-4470  ext.  316  TTY  607- 
546-4476;  or  send  electronic  mail  to: 
<mdockry^fs.fed.us>.  For  general 
information  on  the  Forest  Plan  revision 
process,  access  the  forest  web  page  at: 
<  M-uTv.  fJs./ed.  us/r9/gmfl> 

SUPPLEMENTARY  INFORMATION:  The 

Regional  Forester  for  the  Eastern  Region 
gives  notice  of  the  agency's  intent  to 
prepare  an  EIS  to  revise  the  Finger 
Lakes  National  Forest  Plan  A  Notice  of 
Intent  to  prepare  an  EIS  legally  marks 
the  beginning  of  the  planning  process. 

As  explained  in  this  notice,  the  Finger 
Lakes  National  Forest  is  planning  to 
revise  their  Land  and  Resource 
Management  Plan.  The  scope  of  the 
decision  is  limited  to  topics  that  need 
revision,  updates,  or  corrections  In 
addition,  changes  in  goals,  objectives, 
management  area  descriptions, 
standards  and/or  guidelines,  definitions, 
and  monitoring  requirements  may  be 
necessary'.  Some  items  are  beyond  the 
scope  of  what  can  be  changed  in  a 
Revised  Forest  Plan.  See  the  document 
titled  "Implementing  the  Finger  Lakes 
National  Forest  Land  and  Resource 
Management  Plan — A  1 5  '^'ear 
Retrospective"  for  more  information. 

The  Finger  Lakes  National  Forest  Plan 
guides  the  overall  management  of  the 
Finger  Lakes  National  Forest.  A  Forest 
Plan  is  analogous  to  a  county,  city  or 
municipal  zoning  plan.  Forest  Plans 
establish  overall  goals  and  objectives  (or 
desired  future  resource  conditions)  that 
a  National  Forest  will  strive  to  achieve. 
This  is  done  in  order  to  contribute 
toward  ecological  sustainability  as  well 
as  contribute  to  the  economic  and  social 
sustainability  of  local  communities 
affected  by  National  Forest  management 
activities.  Decisions  made  in  the  Forest 
Plan  do  not  compel  the  agency  to 
undertake  particular  site-specific 
projects  and  thus  do  not  normally  make 
any  irreversible  or  irretrievable 
commitment  of  resources.  Forest  Plans 
also  establish  limitations  on  what 
actions  may  be  authorized,  and  what 
conditions  must  be  met  during  project 
decision-making  The  following  six 
decisions  are  made  in  a  Forest  Plan: 

1.  Forest-wide  multiple-use  goals  and 
objectives  (as  required  bv  36  CFR 
219.1l[b]) 

2.  Forest-wide  management 
requirements  (36  CFR  219.27) 
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3.  Management  area  direction  (36  CFK 
219.11  [cD 

4.  Lands  suited  and  not  suited  for 
timber  management  (36  CFR  219.14. 
36CFR219.il  [b]) 

5.  Monitoring  and  evaluation 
requirements  (36  CFR  219.11  [d]] 

6.  Recommendations  to  Congress  (such 
as  wilderness),  if  any  (36  CFR  219.17) 
Purpose  and  Need  for  Action:  By  the 

requirements  of  the  National  Forest 
Management  Act.  National  Forests  must 
revise  their  Forest  Flan  every  10  to  15 
years,  when  conditions  or  demands  in 
the  area  covered  by  the  plan  have 
changed  significantly,  when  changes  in 
agency  policies,  goals,  or  objectives 
would  have  a  significant  effect  on  forest 
level  programs,  or  when  monitoring  and 
evaluation  indicate  that  a  revision  is 
necessary  (36  CFR  219.10[g|).  At  this 
time,  there  are  three  main  reasons  to 
revise  the  1987  Forest  Plan: 

(1)  It  has  been  15  years  since  the 
Regional  Forester  approved  the  original 
Forest  Flan. 

(2)  Agency  goals  and  objectives,  along 
with  other  national  guidance  for 
strategic  plans  and  programs,  have 
changed. 

(3)  New  issues  and  trends  have  been 
identified  that  could  change  the 
management  goals;  management  areas; 
standards  and  guidelines;  and 
monitoring  and  evaluation  in  the 
current  Forest  Plan. 

Several  sources  have  highlighted 
needed  changes  in  the  current  Forest 
Plan: 

(1)  Public  involvement  has  identified 
new  information  and  public  values. 

(2)  Monitoring  and  scientific  research 
have  identified  new  information  and 
knowledge  gained. 

(3)  Forest  Plan  implementation  has 
led  to  the  identification  of  management 
concerns  and  a  need  or  desire  to  find 
better  ways  to  accomplish  desired  future 
conditions.  ^ 

(4)  Changes  in  law,  regulations  and 
policies  have  taken  place. 

In  addition  to  changing  public  views 
about  how  these  lands  should  be 
managed,  a  significant  change  in  the 
information  and  scientific 
understanding  of  these  ecosystems  has 
occurred.  Some  new  information  is  a 
product  of  research,  while  other 
information  has  resulted  from  changes 
in  technology.  Furthermore,  the 
agency's  Government  Performance  and 
Results  Act  Strategic  Plan  (2000)  has 
adjusted  the  agency  program  to  focus  on 
four  goals:  ecosystem  health,  multiple 
benefits  to  people,  scientific  and 
technical  assistance,  and  effective 
public  service.  These  goals  come  with 
new  objectives  and  outcome-based 


measures  that  should  be  recognized  and 
incorporated  into  the  Plan  revision 
process. 

An  interdisciplinary  team  is 
conducting  the  environmental  analysis 
and  will  prepare  an  environmental 
impact  statement  associated  with 
revision  of  the  Forest  Plan.  This 
interdisciplinary  team  will  also  prepare 
the  revised  Forest  Plan.  In  order  to 
address  these  changes,  the 
interdisciplinary  team  will  work  with 
the  public  to  develop  a  list  of  forest 
wide  goals,  standards  and/or  guidelines; 
develop  descriptions  and  definitions  of 
management  areas,  desired  condition 
statements,  management  area-specific 
standards  and/or  guidelines  and 
identify  draft  management  areas.  These 
will  then  be  used  to  develop  alternatives 
to  the  proposed  action  for  the  Forest 
Plan. 

Issues,  Proposed  Action,  and  Possible 
Alternatives:  Through  the  Finger  Lakes 
National  Forest  Plan  revision  process 
we  propose  to: 

(1)  Explore  management  issues  in 
order  to  draft  a  wide  range  of  alternative 
ways  to  manage  the  National  Forest. 

(2)  Review  all  Forest  Plan  goals, 
objectives,  standards  and  guidelines  for 
desired  direction,  relevance, 
consistency  and  accuracy. 

(3)  Fix  minor  inconsistencies  in  the 
current  Forest  Plan. 

We  propose  to  narrow  the  scope  of  the 
Forest  Plan  revision  by  focusing  on 
issues  identified  as  being  most  critically 
in  need  of  change.  Issue  topics  to  be 
addressed  during  the  Forest  Plan 
revision  were  identified  through 
extensive  work  with  the  public, 
scientists.  Forest  Service  employees, 
monitoring,  evaluation,  and  review  of 
regulations.  A  total  of  eighteen  issues 
were  identified  through  this  process. 
The  issues  were  grouped  together  to 
form  a  number  of  larger  more 
comprehensive  issues  where  possible. 
Each  issue  and  the  criteria  used  for 
grouping  and  sorting  are  fully  described 
in  the  companion  document, 
implementing  the  Finger  Lakes 
National  Forest  Land  and  Resource 
Management  Plan — A  15  Year 
Retrospective." 

Issues  in  this  notice  are  separated  into 
two  categories: 

(1)  Major  issues  that  are  likely  to  vary 
by  alternative 

(2)  Issues  that  will  be  addressed 
during  Forest  Plan  revision  but  are  not 
likely  to  vary  by  alternative. 

Issues  were  considered  likely  to  vary 
by  alternative  based  on  the  analysis  of 
the  effect  the  issues  will  have  on  the 
Forest  Plan,  the  level  of  concern  and 
those  issues  having  the  most  pervasive 
impact  on  the  management  of  the  forest 


and  direction  of  the  Forest  Plan  (e.g. 
management  area  designations,  goals, 
objectives,  standards  and/or  guidelines). 
These  issues  were  also  those  where  the 
Forest  Service  and  the  public  expressed 
the  greatest  need  and/or  desire  for 
change. 

Issues  that  were  not  considered  likely 
to  vary  by  alternative  were  those  having 
a  significant  impact  on  management  but 
having  less  of  an  effect  on  over  all 
direction  and  management  area 
designation.  Many  of  these  issues  had  a 
high  to  moderate  level  of  interest  and 
concern;  however,  they  could  be 
addressed  the  same  under  various 
alternatives  through  goals,  objectives, 
standards,  guidelines,  or  management 
areas. 

Due  to  the  holistic  nature  of  natural 
resource  planning,  it  is  important  to 
address  all  of  the  issues  together  during 
the  planning  process  and  not  isolate 
individual  issues.  All  issues  are 
interrelated  and  affect  each  other.  The 
challenge  will  be  to  look  at  the 
interrelationships  among  the  issues  that 
follow. 

Additional  detail  is  available  on 
request,  in  the  form  of  a  document  titled 
"Implementing  the  Finger  Lakes 
National  Forest  Land  and  Resource 
Management  Plan — A  15  Year 
Retrospective."  You  are  encouraged  to 
review  this  document  before 
commenting  on  this  Notice  of  Intent. 
You  may  request  additional  information 
by  calling  the  phone  number  listed  in 
this  notice,  by  writing  or  e-mailing  to 
the  addresses  listed  in  this  notice,  or  by 
accessing  the  forest  web  page  at 
<www.fs.fed.  us/r9/gmfl>. 

Role  of  the  Finger  Lakes  National 
Forest:  The  Finger  Lakes  National  Forest 
is  integral  to  the  sense  of  place  for 
communities  across  Central  New  York. 
There  are  different  views  of  the  role  of 
the  Finger  Lakes  National  Forest. 

Whatever  the  view,  however,  the  role 
of  the  Forest  should  be  evaluated  in  a 
regional  context.  The  role  of  the  Finger 
Lakes  National  Forest  outlined  in  the 
1987  Forest  Plan  emphasizes: 

(1)  Providing  opportunities  to  observe 
and  enjoy  nature 

(2)  Providing  opportiinities  to  roam 
around  in  a  large  unrestricted  land 
area 

(3)  Providing  wood,  forage,  and  other 
products 

(4)  Demonstrating  multiple  uses  of  the 
land  without  destroying  long  term 
productivity 

(5)  Balancing  the  production  of 
commodities  like  timber  and  forage 
with  important  non-economic  benefits 
like  high  quality  recreation,  diverse 
wildlife  habitat  and  rare  plants 
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(6)  Demonstration  and  education 

(7)  Providing  stewardship  of  the  land  for 
present  and  future  generations 

(8)  Promoting  an  awareness  of  natural 
resource  management  and  a  strong 
conservation  ethic 

Some  people  believe  that  the  role  of 
the  Finger  Lakes  National  Forest  is  to 
provide  unique  opportunities  like, 
continuous  blocks  of  habitat,  old 
growth,  and  biodiversity.  Others  believe 
that  role  of  the  National  Forest  is  to 
provide  high  quality  saw  timber,  grazing 
forage  and  wildlife  habitat.  Others 
believe  that  the  Forest  should  focus  on 
demonstration  forestn.'  and  education. 
Still  others  believe  that  the  role  of  the 
Finger  Lakes  National  Forest  should  be 
a  mixture  of  all  of  the  above.  People 
have  different  views  about  the  role  of 
the  Finger  Lakes  National  Forest  and 
these  will  need  to  be  explored. 

It  is  important  to  note  that  each 
revision  topic  to  follow  will  show 
specific  areas  of  concern,  and  that  they 
are  all  related  to  the  role  of  the  Forest. 
As  stated  previously,  each  issue  is 
related  and  the  role  of  the  Finger  Lakes 
National  Forest  is  an  over-arching  issue 
that  will  guide  decisions  regarding  other 
issues. 

Major  Issues  Expected  To  Vary  by 
Alternative 

(Ij  Biodiversity  and  Ecosystem 
Management 

This  includes  the  issues  of  wildlife 
management,  range  and  grazing,  and  fire 
management.  These  issues  have  to  do 
with  providing  different  types  of  habitat 
for  different  species,  the  conservation  of 
biodiversity,  management  of  threatened, 
endangered  and  sensitive  species,  and 
invasive  species. 

The  1987  Forest  Plan  addressed 
biodiversity  primarily  at  small  scales, 
such  as  tree  and  stand  diversity 
(species,  within-stand  features  like 
snags,  vegetation  composition 
objectives,  and  age  of  vegetation)  and 
individual  species  (Endangered, 
Threatened,  Sensitive  and  Indicator). 
The  Plan  revision  will  consider 
biodiversity  and  natural  communities  at 
a  variety  of  landscape  scales  and 
landscape  patterns. 

We  propose  to  build  on  the  1987 
Forest  Plan  to: 

•  Provide  for  mixes  of  desired  and 
viable  plant  and  animal  species 
populations,  natural  communities,  and 
landscape  patterns. 

•  Revise  the  FLNF's  management 
indicators  including  Management 
Indicator  Species. 

(2)  Recreation  Management 

The  recreation  issue  centers  on  the 
mix  of  recreation  opportunities 


including  the  number,  location,  and 
acceptable  uses  of  trails,  developed 
campsites,  dispersed  campsites, 
facilities,  and  accessibility.  Some  people 
believe  that  recreation  opportunities 
and  facilities  could  bo  improved  or 
expanded.  There  has  also  been  concern 
about  the  maintenance  of  existing  trails 
and  recreation  information.  It  has  been 
suggested  that  the  revised  Forest  Plan 
outline  a  trail  system  that  provides  for 
the  best  mix  of  trail  types  in  order  to 
meet  the  needs  of  various  users. 

It  is  believed  that  there  have  been 
increases  in  many  recreational  uses 
during  the  life  of  the  Forest  Plan.  People 
want  to  ensure  that  the  Forest  continues 
to  place  high  emphasis  on  providing 
recreation  opportunities.  However,  the 
appropriate  mix  of  primitive,  low- 
density  recreation  opportunities,  more 
developed,  higher  density  recreation 
opportunities,  motorized  (snow  mobile 
and  OHV)  and  un-motorized  trail  (ski, 
hike,  mountain  bike  and  horse)  use  is 
debatable.  Some  people  want  new  or 
improved  facilities  for  particular 
recreation  activities  and  improved 
signage  and  information  about 
recreation  opportunities. 

The  revised  Forest  Plan  should 
consider  the  effects  of  recreational  use 
on  the  ecosystem  as  well  as  conflicting 
recreational  uses.  Furthermore,  the 
analvsis  for  the  Forest  Plan  should 
consider  current  and  projected  use. 
carrying  capacity  and  the  economic 
value  of  recreation.  We  propose  to; 

•  Provide  for  the  appropriate  mix  of 
primitive,  dispersed-use  opportunities 
and  more  developed,  higher  density 
opportvmities. 

•  Provide  guidance  for  the  use  of 
mountain  bikes  and  the  use  of 
motorized  vehicles  such  as 
snowmobiles  an  off-highway  vehicles. 

•  Provide  guidance  for  the  number, 
general  location,  and  acceptable  uses  of 
trails,  including  separation  of 
conflicting  uses  and  accessibility. 

(3j  Timber  Management 

The  current  Finger  Lakes  National 
Forest  Plan  outlines  that  timber 
management  could  be  used  to  maintain 
and  enhance  vegetative  diversity, 
wildlife  habitats,  vistas,  the  health  and 
condition  of  the  forest  ecosystem,  and  to 
produce  high  quality  sawtimber.  Timber 
harvesting  could  be  done  if  it  helps  to 
achieve  the  recreation,  visual,  wildlife, 
timber,  forest  health  and  other 
objectives  assigned  to  Management 
Areas. 

Monitoring  of  the  1987  Forest  Plan 
indicates  that  the  amount  of  timber 
harvested  in  the  Finger  Lakes  National 
Forest  has  been  below  that  necessary  to 
create  desired  future  conditions 


outlined  in  the  Plan.  In  addition,  other 
goals  that  use  timber  management  as  a 
tool  to  achieve  objectives,  such  as 
creation  of  habitat  diversitv'  for  wildlife 
species,  have  also  been  well  below 
desired  levels  due  to  their  link  to  timber 
management. 

There  have  been  questions  concerning 
the  role  of  timber  harvesting,  the 
amount  of  timber  cut.  harvest  methods, 
and  management  intensity.  People  have 
different  views  about  these  questions 
and  these  should  be  explored  during  the 
Forest  Plan  revision.  Timber  harvesting 
may  var\'  by  alternative. 

We  propose  to: 

•  Determine  the  appropriate  level  for 
timber  harvesting. 

•  Establish  methods  and  uses  for 
vegetation  management. 

•  More  clearly  define  the  desired  mix 
and  location-of  various  vegetative  age 
and  composition. 

Issues  not  Expected  to  \ar>'  by 
Alternative 

1   Socio-Economic  Concerns 

The  Finger  Lakes  National  Forest  Plan 
states  that  the  Forest  should  promote 
economic  stability  of  local  communities. 
The  Forest  Plan  also  has  the  goal  of 
providing  a  consistent  flow  of  goods  and 
services,  which  local  communities 
depend  on.  and  to  minimize  disruptions 
to  local  economics  that  may  result  from 
forest  management  decisions.  The 
current  Forest  Plan  was  drafted,  in  part, 
to  maximize  net  public  benefits  (both 
qualitative  and  quantitative  in  nature). 
The  benefits  range  from  increasing 
primitive  and  semi-primitive 
opportunities  for  recreation,  to 
maintaining  the  annual  amount  of  wood 
cut. 

Some  people  believe  that  the  Forest 
Service  should  recognize  and  address 
community  concerns  and  opportunities, 
especially  in  the  areas  of  tax  loss  from 
land  acquisition,  potential  revenues  and 
emplovment  that  could  be  generated 
from  the  Forest  through  resource 
management  and  regional  tourism. 
Socio-economic  concerns,  impacts  and 
benefits  will  be  considered  and 
evaluated  in  the  analysis  of  each 
alternative  It  may  also  influence  the 
development  of  some  alternatives. 

2.  Mineral  Management — Oil  and  Gas 
Availability 

Oil  and  gas  leasing  is  an  intended  use 
of  the  National  Forests,  as  stated  in  a 
number  of  public  land  laws.  In  1987. 
Congress  passed  the  Federal  Onshore 
Oil  and  Gas  Leasing  Reform  .Act 
(FOOGLRA).  setting  forth  the 
procedures  by  which  the  Forest  Sen'ice 
and  the  Bureau  of  Land  Management 
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(BLM)  will  carry  out  their  statutory 
responsibilities  in  the  issuance  of  oil 
and  gas  leases.  The  Forest  Service 
developed  implementing  regulations  for 
FOOGLRA.  which  defined  the 
procedures  and  a  three  staged  process  to 
be  used  for  the  analysis  and  issuance  of 
leases.  The  stages  include: 

(1)  The  determination  of  lands  available 
for  leasing 

(2)  The  decision  whether  to  lease 
specific  lands 

(3)  An  Application  for  Permit  to  Drill  for 
exploratory  wells 

The  decision  for  stage  1.  availabihty, 
was  made  in  the  1987  Finger  Lakes 
National  Forest  Forest  Plan.  The 
decision  for  stage  2  was  made  in 
December  2001  when  the  Finger  Lakes 
National  Forest  did  not  consent  to  lease 
the  Forest  for  oil  and  gas  development. 
The  Forest  can  be  "available  to  lease"  as 
determined  in  the  Forest  Plan  and  the 
Forest  can  still  make  the  subsequent 
decision  "not  to  consent  to  lease"  based 
upon  the  situation  at  the  time. 

During  the  Forest  Plan  revision 
process  we  propose  to  revise  the  1987 
decision  as  to  whether  or  not  the  Finger 
Lakes  National  Forest  will  be  available 
for  oil  and  gas  leasing  (stage  1).  Because 
this  issue  can  be  addressed  through 
goals,  objectives,  standards,  and/or 
guidelines,  it  is  not  likely  to  vary  by 
alternative. 

The  following  issues  will  be  explored 
during  the  Forest  Plan  revision  and  may 
be  addressed  through  goals,  objectives, 
standards  and  guidelines  in  the  Forest 
Plan.  There  may  also  be  management 
areas  devoted  to  the  various  issues. 
These  issues  are  not  likely  to  var\'  by 
alternative,  rather  they  are  likely  to  be 
treated  the  same  in  each  alternative. 

3.  Land  Adjustment 

There  has  been  concern  about  the 
acquisition  of  land  for  inclusion  in  the 
Finger  Lakes  National  Forest.  The  issue 
of  land  adjustment  may  be  discussed 
during  the  Forest  Plan  revision, 
however  they  have  little  effect  on  how 
the  land  will  be  managed.  The  Forest 
Plan  can  set  goals  for  land  acquisition 
but  cannot  determine  whether  or  not 
land  is  acquired. 

4.  Special  Use  Management 

This  includes  things  like 
communication  towers,  large  group 
gatherings,  and  special  non-timber 
forest  products.  These  uses  can  be 
addressed  through  goals,  objectives, 
standards  and  guidelines  in  the  Forest 
Plan.  There  may  also  be  management 
areas  devoted  to  special  uses. 


5.  Areas  of  Significance — Special 
Designation  Areas 

Areas  of  significance,  or  special 
designation  areas  include  things  like 
Research  Natural  Areas,  and  special 
management  areas. 

6.  Heritage  Resources 

Heritage  resources  include  the 
archaeological  sites,  historic  structures, 
and  cultural  landscapes  that  inform  us 
about  past  people,  environments,  and 
their  interactions.  Management  of 
heritage  resources,  including 
consistency  with  new  federal  laws  and 
management  of  open  wells,  will  be 
addressed  during  Forest  Plan  revision. 

7.  Information  and  Education 

There  is  concern  that  the  Finger  Lakes 
National  Forest  provide  more 
information,  increase  public 
involvement,  conduct  better  education 
programs  and  increase  partnerships  and 
volunteers.  There  is  also  a  concern  for 
improved  law  enforcement. 

8.  Monitoring  and  Evaluation 

Monitoring  and  evaluation  are  very 
important  parts  of  a  Forest  Plan. 
Through  monitoring  and  evaluation  we 
are  able  to  see  if  we  are  achieving  the 
goals  we  set  out  to  achieve.  The  outputs 
and  monitoring  approaches  in  the  Forest 
Plan  should  be  revised  along  with 
evaluation. 

Range  of  Alternatives:  We  will 
consider  a  wide  range  of  alternatives 
when  revising  the  Forest  Plan.  The 
alternatives  will  address  different 
options  to  resolve  issues  over  the 
revision  topics  listed  above  and  to  fulfill 
the  purpose  and  need.  A  "no-action 
alternative",  meaning  that  management 
would  continue  under  the  existing 
Forest  Plan,  will  be  considered.  No 
other  alternative  has  been  developed  at 
this  time,  but  other  alternatives  are 
likelv  to  be  based  on  the  issues  listed 
above.  Other  alternatives  will  provide 
different  ways  to  address  and  respond  to 
issues  identified  during  the  public 
involvement  phase  called,  scoping. 
Public  input.  Forest  Service  input  and 
information  gathered  in  various 
assessments  will  guide  the  creation  of  a 
wide  range  of  alternatives,  may  change 
forest  goals,  management  areas,  and 
monitoring  and  evaluation  for  a  revised 
Forest  Plan.  • 

In  preparing  the  EIS  for  revising  the 
Forest  Plan,  the  Forest  Service  will 
estimate  the  potential  impacts  of  various 
management  alternatives  on  the  Forest's 
physical  and  biological  resources,  as 
well  as  the  potential  economic  and 
social  impacts  on  local  communities, 
disadvantaged  individuals. 


disadvantaged  communities  and  the 
broader  regional  economy. 

The  alternatives  will  display  different 
mixes  of  recreation  opportunities  and 
experiences.  We  will  examine 
alternatives  that  address  the  public's 
concerns  for  less  timber  harvest,  for 
greater  timber  harvest,  and  meeting 
currently  planned  harvest  levels.  We 
will  examine  alternatives  that  address 
ecosystem  approaches  focused  on 
ecological  processes  and  landscape 
patterns.  The  alternatives  will  display 
different  mixes  of  plant  and  animal 
communities  across  the  forest.  The  mix 
will  vary  by  the  objectives  of  the 
particular  alternative,  though  each 
alternative  will  contain  the  habitat 
necessary  to  maintain  viable 
populations  of  plant  and  animal  species. 
Social  and  Economic  impacts  will  also 
be  evaluated  for  each  alternative. 

Scoping  Process  and  Public 
Involvement 

The  Forest  Service  would  like  to 
create  a  collaborative  relationship 
between  the  various  stakeholders  and 
themselves  so  that  contentious  issues 
may  be  discussed  and  eventually 
addressed  through  the  revision  of  the 
Forest  Plan.  An  atmosphere  of  openness 
is  one  of  the  objectives  of  the  public 
involvement  process,  in  which  all 
members  of  the  public  have  an 
opportunity  to  share  information.  To 
this  end  the  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  individuals,  organizations,  tribal 
governments,  and  federal,  state,  and 
local  agencies  who  are  interested  in  or 
may  be  affected  by  the  proposed  action 
(36  CFR  219.6).  The  Forest  Service  is 
also  looking  for  collaborative 
approaches  with  members  of  the  public 
who  are  interested  in  forest 
management.  The  range  of  alternatives 
to  be  considered  in  the  DEIS  will  be 
based  on  public  issues,  management 
concerns,  resource  management 
opportunities  and  specific  decisions  to 
be  made. 

Public  participation  for  the  Finger 
Lakes  National  Forest  Plan  revision 
process  will  include  [but  will  not  be 
limited  to)  local  planning  groups  in 
communities  in  and  around  the  forest, 
educational  forums  will  be  held  on 
various  revision  topics,  field  trips  and 
other  activities  are  also  planned.  All  of 
this  will  be  done  to  keep  the  public 
informed  during  the  entire  process  and 
to  gather  public  input  on  issues,  the 
formulation  of  alternatives,  the  scope 
and  nature  of  the  decisions  to  be  made, 
and  to  help  address  various 
management  conflicts.  Meeting  dates 
and  locations  will  be  announced  in  the 
media  and  on  the  forest  web  page  as 
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well  as  through  flyers,  mailings,  and 
personal  contacts. 

Public  participation  will  be  sought 
throughout  the  entire  revision  process. 
The  first  formal  opportunity  to  comment 
is  during  the  scoping  process  (40  CFR 
1501.7).  Scoping  includes: 

(1)  Verifying  and  refining  potential 
issues  listed  in  this  notice 

(2)  Identifying  significant  issues  of  those 
that  have  been  covered  by  prior 
environmental  review 

(3)  Exploring  alternatives  in  addition  to 
No  Action 

(4)  Identifying  the  potential 
environmental  effects  of  the  proposed 
action  and  alternatives. 

Although  Scoping  is  the  first  formal 
opportunity  to  comment,  we  chose  to 
involve  the  public  earlier  in  an  effort  to 
define  the  current  situation  before 
issuing  this  notice.  We  trust  this  will 
lead  to  improved  information  gathering 
and  synthesis  as  well  as  provide  more 
concise  and  specific  public  comments. 
This,  in  turn,  will  make  it  possible  to 
develop  more  responsive  alternatives  to 
analyze  in  the  Draft  EIS  which  is 
expected  to  be  completed  in  2004. 
Review  of  the  Draft  EIS  is  another  step 
where  participation  is  important. 
Additional  information  concerning  the 
scope  of  the  revision  will  be  provided 
through  future  mailings,  news  releases, 
public  meetings  and  the  internet. 

Comment  Requested:  This  notice  of 
intent  initiates  the  scoping  process, 
which  guides  the  development  of  the 
environmental  impact  statement.  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from 
individuals,  organizations,  tribal 
governments,  and  federal,  state,  and 
local  agencies  that  are  interested  in  or 
may  be  affected  by  the  proposed  action. 
Comments  on  the  revision  topics  or 
potential  additional  issues,  and  possible 
solutions  to  these  issues  are  requested. 
Comments  should  focus  on  (1)  the 
proposal  for  revising  the  Forest  Plan  and 
(2)  possible  alternatives  for  addressing 
issues  associated  with  the  proposal. 
Comments  should  be  sent  to  the  address 
listed  in  this  notice. 

Availability  of  Public  Comment: 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection.  Persons 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality  pursuant  to  7  CFR 
1.27(d).  Persons  requesting  such 
confidentiality  should  be  aware  that 


under  FOIA  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and  where  the  requester  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Proposed  New  Planning  Regulations: 
The  Department  of  Agriculture  expects 
to  publish  new  planning  regulations  in 
2003.  Currently  National  Forests  are 
operating  under  the  1982  planning 
regulations  until  the  new  ones  are 
enacted.  Therefore,  the  Finger  Lakes 
National  Forest  Plan  will  be  revised 
using  the  1982  planning  regulations. 

Responsible  Official:  Randy  Moore. 
Regional  Forester,  Eastern  Region,  310 
W.  Wisconsin  Ave,  Milwaukee, 
Wisconsin  53203. 

Release  and  Review  of  the  Draft  EIS: 
The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  to  be  available  for  public 
comment  in  )anuar\'  2004.  At  that  time 
the  EPA  will  publish  a  notice  of 
availability  for  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  90  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  bv  the  courts.  Citv 
of  Angoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  60 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement. 

Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points 
(Authority;  40  CFR  1501.7  and  1508.22: 
Forest  Ser\'ice  Handbook  1909.15, 
Section  21). 

Dated:  April  26.  2002. 
Donald  L.  Meyer, 

Acting  Regional  Forester. 

IFR  Doc  02-10822  Filed  5-1-02;  8:45  am] 

BILLING  CODE  M10-11-P 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Plan  for  the  Green 
Mountain  National  Forest,  VT 

agency:  Forest  Service.  USDA, 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  and  a 
revised  Land  and  Resource  Management 
Plan  for  the  Green  Mountain  National 
Forest  located  in  Addison.  Bennington. 
Rutland,  Washington.  Windham,  and 
Windsor  counties.  Vermont. 

summary:  The  USDA  Forest  Service 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  revising  the 
Green  Mountain  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan  or  Plan)  pursuant  to  16  U.S.C. 
1604 If]  15 1  and  USDA  Forest  Service 
National  Forest  System  Land  and 
Resource  Management  Planning 
regulations  36  CFR  219.12.  The  revised 
Forest  Plan  will  supersede  the  current 
Forest  Plan,  which  the  Regional  Forester 
approved  January  15.  1987.  The  Green 
Mountain  National  Forest  Plan  has  been 
amended  nine  times.  This  notice 
describes  the  focus  areas  of  change, 
estimated  dates  for  filing  the  EIS. 
information  concerning  public 
participation,  and  names  and  addresses 
of  the  responsible  agency  official  and 
the  individual  who  can  provide 
additional  information. 
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dates:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  60 
days  after  the  date  it  is  pubUshed  in  the 
Federal  Register.  Conunents  should 
focus  on  (1)  the  proposal  for  revising  the 
Forest  Plan  and  (2)  possible  alternatives 
for  addressing  issues  associated  with  the 
proposal.  The  Draft  EIS  is  expected 
January  2004  and  the  Final  EIS  and 
revised  Forest  Plan  are  expected 
December  2004. 

ADDRESSES:  Send  written  comments 
to:NOI-GM  Forest  Plan  Revision.  Green 
Mountain  and  Finger  Lakes  National 
Forest.  231  North  Main  Street.  Rutland, 
VT  05701. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Green 
Mountain  National  Forest  Plan  revision, 
mail  correspondence  to  Melissa 
Reichert,  Forest  Plaimer,  231  North 
Main  Street.  Rutland,  VT  05701-2417  or 
call  802-747-6754.  TTY  802-747-6765; 
or  send  electronic  mail  to; 
<mmreichert@fs.fed.us>.  For  general 
information  on  the  Forest  Plan  revision 
process,  access  the  forest  Web  page  at: 
<  wwVf-.fs.fed.  us/r9/gmfl> . 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Forester  for  the  Eastern  Region 
gives  notice  of  the  agency's  intent  to 
prepare  an  EIS  to  revise  the  Green 
Mountain  National  Forest  Forest  Plan.  A 
Notice  of  Intent  to  prepare  an  EIS  legally 
marks  the  beginning  of  the  planning 
process. 

As  explained  in  this  notice,  the  Green 
Mountain  National  Forest  is  planning  to 
revise  their  Land  and  Resource 
Management  Plan.  The  scope  of  the 
decision  is  limited  to  topics  that  need 
revision,  updates,  or  corrections.  In 
addition,  changes  in  goals,  objectives, 
management  area  descriptions, 
standards  and/or  guidelines,  definitions, 
and  monitoring  requirements  may  be 
necessary.  Some  items  are  beyond  the 
scope  of  what  can  be  changed  in  a 
Revised  Forest  Plan.  See  the  document 
titled  "Implementing  the  Green 
Mountain  National  Forest  Land  and 
Resoiu-ce  Management  Plan — A  15  Year 
Retrospective"  for  more  information. 

The  Green  Mountain  National  Forest 
Plan  guides  the  overall  management  of 
the  National  Forest.  A  Forest  Plan  is 
analogous  to  a  county,  city  or  municipal 
zoning  plan.  Forest  Plans  establish 
overall  goals  and  objectives  (or  desired 
future  resource  conditions)  that  a 
National  Forest  will  strive  to  achieve. 
This  is  done  in  order  to  contribute 
toward  ecological  sustainability  as  well 
as  contribute  to  the  economic  and  social 
sustainability  of  local  communities 
affected  by  National  Forest  management 
activities.  Decisions  made  in  the  Forest 
Plan  do  not  compel  the  agency  to 


undertake  particular  site-specific 
projects  and  thus  do  not  normally  make 
any  irreversible  or  irretrievable 
commitment  of  resources.  Forest  Plans 
also  establish  limitations  on  what 
actions  may  be  authorized,  and  what 
conditions  must  be  met  during  project 
decision-making.  The  following  six 
decisions  are  made  in  a  Forest  Plan: 

1.  Forest-wide  multiple-use  goals  and 
objectives  (as  required  by  36  CFR 
219.1l[b]). 

2.  Forest-wide  management 
requirements  (36  CFR  219.27). 

3.  Management  area  direction  (36  CFR 
219.11  |cl). 

4.  Lands  suited  and  not  suited  for 
timber  management  (36  CFR  219.14  and 
36CFR219.1l(b]). 

5.  Monitoring  and  evaluation 
requirements  (36  CFR  219.11  [d]). 

6.  Recommendations  to  Congress 
(such  as  wilderness),  if  any  (36  CFR 
219.17), 

Purpose  and  Need  for  Action 

By  the  requirements  of  the  National 
Forest  Management  Act.  National 
Forests  must  revise  their  Forest  Plan 
ever>'  10  to  15  years,  when  conditions 
or  demands  in  the  area  covered  by  the 
plan  have  changed  significantly,  when 
changes  in  agency  policies,  goals,  or 
objectives  would  have  a  significant 
effect  on  forest  level  programs,  or  when 
monitoring  and  evaluation  indicate  that 
a  revision  is  necessary  (36  CFR 
219.10(g]).  At  this  time,  there  are  three 
main  reasons  to  revise  the  1987  Forest 
Plan: 

(1)  It  has  been  15  years  since  the 
Regional  Forester  approved  the  original 
Forest  Plan. 

(2)  Agency  goals  and  objectives,  along 
with  other  national  guidance  for 
strategic  plans  and  programs,  have 
changed. 

(3)  New  issues  and  trends  have  been 
identified  that  could  change  the 
management  goals;  management  areas; 
standards  and  guidelines;  and 
monitoring  and  evaluation  in  the 
current  Forest  Plan. 

Several  sources  have  highlighted 
needed  changes  in  the  current  Forest 
Plan: 

(1)  Public  involvement  has  identified 
new  information  and  public  values. 

(2)  Monitoring  and  scientific  research 
have  identified  new  information  and 
knowledge  gained. 

(3)  Forest  Plan  implementation  has 
led  to  the  identification  of  management 
concerns  and  a  need  or  desire  to  find 
better  ways  to  accomplish  desired  future 
conditions. 

(4)  Changes  in  law.  regulations  and 
policies  have  taken  place.  In  addition  to 
changing  public  views  about  how  these 


lands  should  be  managed,  a  significant 
change  in  the  information  and  scientific 
understanding  of  these  ecosystems  has 
occurred.  Some  new  information  is  a 
product  of  research,  while  other 
information  has  resulted  from  changes 
in  technology.  Furthermore,  the 
agency's  Government  Performance  and 
Results  Act  Strategic  Plan  (2000)  has 
adjusted  the  agency  program  to  focus  on 
four  goals:  ecosystem  health,  multiple 
benefits  to  people,  scientific  and 
technical  assistance,  and  effective 
public  service.  These  goals  come  with 
new  objectives  and  outcome-based 
measures  that  should  to  be  recognized 
and  incorporated  into  the  Plan  revision 
process. 

An  interdisciplinary  team  is 
conducting  the  environmental  analysis 
and  will  prepare  an  environmental 
impact  statement  associated  with 
revision  of  the  Forest  Plan.  This 
interdisciplinary  team  will  also  prepare 
the  revised  Forest  Plan.  In  order  to 
address  these  changes,  the 
interdisciplinary  team  will  work  with 
the  public  to  develop  a  list  of  forest 
wide  goals,  standards  and/or  guidelines; 
develop  descriptions  and  definitions  of 
management  areas,  desired  condition 
statements,  management  area-specific 
standards  and/or  guidelines  and 
identify  draft  management  areas.  These 
will  then  be  used  to  develop  alternatives 
to  the  proposed  action  for  the  Forest 
Plan. 

Issues,  Proposed  Action,  and  Possible 
Alternatives 

Through  the  Green  Mountain  National 
Forest  Plan  revision  process  we  propose 
to: 

(1)  Explore  management  issues  in 
order  to  draft  a  wide  range  of  alternative 
ways  to  manage  the  National  Forest. 

(2)  Review  me  Management  Areas  in 
the  current  Forest  Plan  and  look  at 
alternative  ways  to  organize  the 
management  of  the  National  Forest,  for 
example  management  areas  based  on 
watersheds  or  ecological  groupings. 

(3)  Review  all  Forest  Plan  goals, 
objectives,  standards  and  guidelines  for 
desired  direction,  relevance, 
consistency  and  acciu-acy. 

(4)  Fix  minor  inconsistencies  in  the 
current  Forest  Plan. 

We  propose  to  narrow  the  scope  of  the 
Forest  Plan  revision  by  focusing  on 
issues  identified  as  being  most  critically 
in  need  of  change.  Issue  topics  tol  be 
addressed  during  the  Forest  Plan 
revision  were  identified  through 
extensive  work  with  the  public, 
scientists.  Forest  Service  employees, 
monitoring,  evaluation,  and  review  of 
regulations.  A  total  of  thirty-two  issues 
were  identified  through  this  process. 
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The  issues  were  grouped  together  to 
form  a  number  of  larger  more 
comprehensive  issues  where  possible. 
Each  issue  and  the  criteria  used  for 
grouping  and  sorting  are  fully  described 
in  the  companion  document, 
"Implementing  the  Green  Mountain 
National  Forest  Land  and  Resource 
Management  Plan — A  15  Year 
Retrospective." 

Issues  in  this  notice  are  separated  into 
two  categories: 

(1)  Major  issues  that  are  likely  to  vary 
by  alternative. 

(2)  Issues  that  will  be  addressed 
during  Forest  Plan  revision  but  are  not 
likely  to  vary  for  each  alternative. 

Issues  were  considered  likely  to  vary 
by  alternative  based  on  the  analysis  of 
the  effect  the  issues  will  have  on  the 
Forest  Plan,  the  level  of  concern  and 
those  issues  having  the  most  pervasive 
impact  on  the  mcinagement  of  the  forest 
and  direction  of  the  Forest  Plan  (e.g. 
management  area  designations,  goals, 
objectives,  standards  and/or  guidelines). 
These  issues  were  also  those  where  the 
Forest  Service  and  the  public  expressed 
the  greatest  need  and/or  desire  for 
change. 

Issues  that  were  not  considered  likely 
to  vary  by  alternative  were  those  having 
a  significant  impact  on  management  but 
having  less  of  an  effect  on  over  all 
direction  and  management  area 
designation.  Many  of  these  issues  had  a 
high  to  moderate  level  of  interest  and 
concern;  however,  they  could  be 
addressed  the  same  under  various 
alternatives  through  goals,  objectives, 
standards,  guidelines,  or  management 
areas. 

Due  to  the  holistic  nature  of  natural 
resource  planning,  it  is  important  to 
address  all  of  the  issues  together  during 
the  planning  process,  and  not  isolate 
individual  issues.  All  issues  are 
interrelated  and  affect  each  other.  The 
challenge  will  be  to  look  at  the 
interrelationships  among  the  issues  that 
follow. 

Additional  detail  is  available  on 
request,  in  the  form  of  a  document  titled 
"Implementing  the  Green  Mountain 
National  Forest  Land  and  Resource 
Management  Plan — A  15  Year 
Retrospective."  You  are  encouraged  to 
review  this  document  before 
commenting  on  the  Notice  of  Intent. 
You  may  request  additional  information 
by  calling  the  phone  number  listed  in 
this  notice,  by  writing  or  e-mailing  to 
the  addresses  listed  in  this  notice,  or  by 
accessing  the  forest  Web  page  at 
<  www.fs.fed.  us/r9/gmfl> . 


Role  of  the  Green  Mountain  National 
Forest 

The  Green  Mountain  National  Forest 
is  integral  to  the  sense  of  place  for 
communities  across  Vermont.  There  are 
different  views  of  the  role  of  the  Green 
Mountain  National  Forest.  Whatever  the 
view,  however,  the  role  of  the  Green 
Mountain  National  Forest  should  be 
evaluated  in  a  regional  context.  The  role 
of  the  Green  Mountain  National  Forest 
outlined  in  the  1987  Forest  Plan 
emphasizes: 

(1)  Resources  and  values  not  provided 
on  private  land  in  the  Northeast. 

(2)  Maintenance  of  management 
options  for  present  and  future 
generations. 

(3)  Opportunities  for  back  countr\' 
recreation  and  Wilderness. 

(4)  Maintenance  of  scenery  in  areas 
visible  to  visitors. 

(5)  Providing  a  wide  variety  of 
wildlife  and  fish. 

(6)  Maintenance  of  soil  productivity. 

(7)  Keeping  streams  free  of  sediments 
and  pollutants. 

(8)  Maintenance  of  vegetative 
diversity. 

(9)  Maintenance  of  viable  populations 
of  wildlife  species. 

(10)  Production  of  high  quality 
sawtimber  on  productive  and  accessible 
lands. 

(11)  Research  and  demonstration  of 
management  techniques. 

Some  people  believe  that  the  role  of 
the  Green  Mountain  National  Forest  is 
to  provide  unique  opportunities  like 
Wilderness,  backcountry  recreation, 
continuous  blocks  of  habitat,  old 
growth,  and  biodiversity.  Others  believe 
that  the  role  of  the  National  Forest  is  to 
provide  high  quality  sawtimber  for  the 
Vermont  forest  products  industn,-  as 
well  as  provide  high  quality  wildlife 
habitat.  Some  people  believe  that  in  the 
face  of  decreasing  access  to  private 
lands,  the  access  and  pressure  on  public 
lands  needs  to  be  addressed.  Finally, 
many  believe  that  the  role  of  the  Green 
Mountain  National  Forest  should  be  a 
mixture  of  all  of  the  above. 

People  have  different  views  about  the 
role  of  the  Green  Mountain  National 
Forest  and  these  will  need  to  be 
explored.  The  role  of  the  Green 
Mountain  National  Forest  will  be 
assessed  during  the  Forest  Plan  revision 
process  and  will  guide  the  formation  of 
alternatives.  Each  issue  is  related  and 
the  role  of  the  Green  Mountain  National 
Forest  is  an  over-arching  issue  that  will 
guide  decisions  regarding  other  issues. 


Major  Issues  Expected  To  Vary  By 
Alternative 

dl  Special  Designations 

Wilderness.  Wild  and  Scenic  Rivers, 
National  Recreation  .^reas  and  Research 
Natural  Areas,  among  others,  are  all 
allocations  of  lands  to  specific  uses; 
some  requiring  Congressional 
designation.  These  specially  designated 
lands  may  not  allow  for  or  may  have 
reduced  levels  of  timber  and  wildlife 
management  and  may  limit  some  forms 
nf  recreational  access.  The  concern  is 
while  many  people  may  want  to  see 
more  land  allocated  to  these  areas, 
others  may  oppose  such  allocation  and 
may  even  desire  a  reduction  in  the 
quantities  currently  established  Some 
believe  that  allocating  lands  for  these 
special  areas  will  negatively  impact 
other  resource  areas.  Existing 
Congressionally  designated  areas  and 
existing  Research  Natural  Areas  will  not 
be  revisited  during  the  Forest  Plan 
revision. 

We  propose  to: 

•  Determine  the  most  appropriate  mix 
of  specially  designated  areas  to  promote 
ecological;  social,  and  economic 
sustainability. 

•  Make  recommendations  to  Congress 
on  special  area  designations  such  as 
Wilderness. 

•  Make  designations  that  are  within 
the  authority  of  the  Forest  Service  such 
as  Research  Natural  Areas. 

(2j  Biodiversity  and  Ecosystem 
Management 

This  issue  concerns  the  restoration, 
protection,  maintenance  and 
enhancement  of  biological  and 
ecological  diversity  by  ccmsenation  of 
species,  plant  and  animal  communities, 
and  ecosystems  at  a  variety  of  scales. 
This  includes  topics  such  as  old  growth, 
wildlife  and  fisheries  management, 
soils,  air.  botany,  fire  management, 
invasive  species  management,  pest 
management  and  pesticides,  and 
biological  reserves.  Biological  diversity 
will  be  considered  on  a  regional  (New 
England/Adirondacks)  or  sub-regional 
(Northern  New  England)  scale  that 
includes  other  National  Forests  and 
public  lands.  The  issue  involves 
examining  regional  coordination 
between  National  Forests,  neighboring 
lands  and  conservation  partners  to 
determine  which  ecosystems  the  Green 
Mountain  National  Forest  can  provide 
to  best  ser\'e  the  conservation  of 
biological  and  ecological  diversity  in  the 
Northeast. 

Some  views  expressed  by  the  public 
on  this  issue  include:  protection  of 
biological  diversity,  protection  of 
ecological  systems  and  processes. 
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maintenance  of  wildlife  habitat  for 
biological  diversity,  conservation  of 
remote  and  unfragmented  habitat  to 
meet  wildlife  needs,  maintenance  of 
species  population  viability,  defining 
the  role  of  the  Forest  in  biological 
diversity,  increasing  levels  of  protection 
for  ecological  integrity  and  complexity 
and  biological  diversity,  and  managing 
at  the  landscape  level  using  principles 
of  conservation  biology  including  core 
areas,  corridors  and  buffers.  Still  others 
are  concerned  that  efforts  to  protect 
biological  diversity  may  result  in  lower 
levels  of  timber  production,  limits  on 
motorized  access  to  some  areas,  or  lower 
populations  of  some  game  animals. 

The  1987  Forest  Plan  addressed 
biodiversity  primarily  at  small  scales, 
such  as  tree  and  stand  diversity 
(species,  within-stand  features  like 
snags,  vegetation  composition 
objectives,  and  age  of  vegetation)  and 
individual  species  (Endangered, 
Threatened,  Sensitive  and  Indicator). 
The  Plan  revision  will  consider 
biodiversity  and  natural  communities  at 
a  variety  of  landscape  scales  and 
landscape  patterns. 

We  propose  to  build  on  the  1987 
Forest  Plan  to: 

•  Provide  for  mixes  of  desired  and 
viable  plant  and  animal  species 
populations,  natural  communities,  and 
landscape  patterns. 

•  Revise  the  GMNF's  management 
indicators  including  Management 
Indicator  Species. 

(31  Social  and  Economic  Concerns 

This  issue  involves  people's  desires 
for  including,  recognizing,  and 
addressing  community  concerns  and 
opportunities,  economic  impacts  and 
benefits  changing  demographics  in  rural 
communities  and  providing  multiple 
use  management.  The  1987  Green 
Mountain  National  Forest  Plan  states 
that  the  Forest  should  promote 
economic  stability  of  local  communities. 
The  Forest  Plan  also  talks  about  the  goal 
of  providing  a  consistent  flow  of  goods 
and  services  on  which  local 
communities  depend  and  to  minimize 
disruptions  to  local  economics  that  may 
result  from  forest  management 
decisions. 

The  1987  Forest  Plan  was  created  in 
part  with  a  desire  to  "maximize  net 
public  benefits."  These  benefits  are  both 
qualitative  and  quantitative  in  nature. 
The  benefits  range  from  increasing 
primitive  and  semi-primitive 
opportunities  for  recreation,  to 
maintaining  the  annual  amount  of  wood 
cut  at  or  below  present  levels.  The 
Forest  Plan  states  that  we  need  to 
consider  the  effects  of  management  on 
local  communities. 


Some  people  believe  that  the  Forest 
Service  should  recognize  and  address 
community  concerns,  opportunities, 
and  sustainability  especially  in  the  areas 
of  tax  loss  from  land  acquisition, 
potential  revenues  and  employment  that 
could  be  generated  from  the  Forest 
through  resource  management  and 
regional  tourism.  Socio-economic 
concerns,  benefits  and  impacts  will  be 
considered  and  evaluated  in  the 
analysis  of  each  alternative.  It  may  also 
influence  the  development  of  some 
alternatives  and  may  vary  by  alternative. 
We  propose  to: 

•  Provide  for  a  mix  of  quantitative 
and  qualitative  socio-economic  benefits 
provided  by  the  Forest  to  the  public  and 
neighboring  communities. 

(4)  Recreation  Management 

This  issue  centers  on  the  mix  of 
recreation  opportunities  offered  on  the 
Green  Mountain  National  Forest 
including  developed  recreation 
facilities,  trails  and  accessibility.  People 
want  to  ensure  that  the  Forest  continues 
to  place  high  emphasis  on  providing 
recreation  opportunities.  The 
appropriate  mix  of  primitive, 
backcountry,  low-density  recreation 
opportunities,  more  developed,  higher 
density  recreation  opportunities, 
motorized  and  un-motorized  trail  use  is 
a  concern.  Some  people  want  new  or 
improved  facilities  for  particular 
recreation  activities  and  improved 
signage  and  information  about 
recreation  opportunities.  It  is  believed 
that  there  have  been  increases  in  many 
recreational  uses  during  the  life  of  the 
Forest  Plan.  The  effects  of  recreational 
use  on  the  ecosystem  as  well  as 
conflicting  recreational  uses  need 
evaluation  Furthermore,  the  emalysis 
for  the  Forest  Plan  should  consider 
current  and  projected  use,  carrying 
capacity  and  the  economic  value  of 
recreation. 

The  1987  Forest  Plan  includes  a  full 
range  of  high  quality  recreation 
opportunities  as  a  Forest  goal.  The 
Forest  Plan  also  identifies  backcountry 
recreation  (including  Wilderness, 
Primitive  and  Semi-primitive  settings) 
as  an  emphasis  for  the  management  of 
the  Green  Mountain  National  Forest. 
There  is  discussion  in  the  Forest  Plan 
describing  the  role  of  the  Forest  in 
providing  what  private  lands  can  not, 
including  large,  remote,  imroaded 
settings  for  backcountry  recreation,  and 
the  ever  increasing  demand  for 
backcountry  recreation  due  to 
increasing  populations  and  shrinking 
supply  of  land  capable  of  meeting 
backcountry  demands.  The  Forest  Plan 
does  not,  however,  discuss  the  use  of 
mountain  bikes  or  allow  for  the  use  of 


Off  Highway  Vehicles  on  trails.  We 
propose  to: 

•  Provide  for  the  appropriate  mix  of 
primitive,  dispersed-use  opportunities 
and  more  developed,  higher  density 
opportunities. 

•  Provide  guidance  for  the  use  of 
mountain  bikes  and  the  use  of 
motorized  vehicles  such  as 
snowmobiles  and  off-highway  vehicles. 

•  Identify  the  areas  with 
opportunities  for  future  trail 
development. 

(51  Timber  Management 

The  current  Green  Mountain  National 
Forest  Plan  outlines  that  timber 
management  could  be  used  to  maintain 
and  enhance  vegetative  diversity, 
wildlife  habitats,  vistas,  the  health  and 
condition  of  the  forest  ecosystem,  and  to 
produce  high  quality  sawtimber.  Timber 
harvesting  could  be  done  if  it  helps  to 
achieve  the  recreation,  visual,  wildlife, 
timber,  forest  health  and  other 
objectives  assigned  to  Management 
Areas. 

Monitoring  of  the  1987  Forest  Plan 
indicates  that  the  amount  of  timber 
harvested  in  the  Green  Mountain 
National  Forest  has  been  below  that 
necessary  to  create  the  desired  future 
conditions  outlined  in  the  Plan.  In 
addition,  other  goals  that  use  timber 
management  as  a  tool  to  achieve 
objectives,  such  as  creation  of  habitat 
diversity  for  wildlife  species,  have  also 
been  well  below  desired  levels  due  to 
their  link  to  timber  management. 

There  have  been  questions  concerning 
the  role  of  timber  harvesting,  the 
amount  of  timber  cut,  harvest  methods, 
and  management  intensity.  People  have 
different  views  about  these  questions 
and  these  will  all  need  to  be  explored 
during  the  Forest  Plan  revision.  Timber 
harvesting  may  vary  by  alternative. 

We  propose  to: 

•  Determine  the  appropriate  level  for 
timber  harvesting. 

•  Establish  methods  and  uses  for 
vegetation  management. 

•  More  clearly  define  the  desired  mix 
and  location  of  various  vegetative  age 
and  composition. 

Issues  To  Be  Addressed  But  Not 
Expected  To  Vary  by  Alternative 

The  following  issues  will  be  explored 
during  the  Forest  Plan  revision  and  may 
be  addressed  through  goals,  objectives, 
standards  and  guidelines  in  the  Forest 
Plan.  There  may  also  be  management 
areas  devoted  to  the  various  issues. 
These  issues  are  not  likely  to  vary  by 
alternative,  rather  they  are  likely  to  be 
treated  the  same  in  each  alternative. 
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1.  Special  Use  Management 

Special  use  management  on  the  Green 
Mountain  National  Forest  includes  both 
recreational  and  non-recreational  uses. 
These  include  things  like  outfitter 
guides,  communication  towers, 
windmills,  large  group  gatherings,  and 
special  non-timber  forest  products. 

2.  Heritage  Resources 

Heritage  resources  include  the 
archaeological  sites,  historic  structures, 
and  cultural  landscapes  that  inform  us 
about  past  people,  environments,  and 
their  interactions.  Management  of 
heritage  resources,  including 
consistency  with  new  federal  laws,  will 
be  addressed  during  Forest  Plan 
revision. 

3.  Road  Managenient  and 
Transportation  Planning 

This  issue  focuses  on  how  the  Green 
Mountain  National  Forest  plans  for  and 
manages  roads  and  transportation 
systems.  This  includes  road 
maintenance,  construction,  usage,  and 
closure. 

4.  Monitoring  and  Evaluation 

Monitoring  and  evaluation  are  very 
important  parts  of  a  Forest  Plan. 
Through  monitoring  and  evaluation  we 
are  able  to  see  if  we  are  achieving  the 
goals  we  set  out  to  achieve.  The  outputs 
and  monitoring  approaches  in  the  Forest 
Plan  should  be  revised  along  with 
evaluation. 

5.  Information  and  Education 

There  is  concern  that  the  Green 
Mountain  National  Forest  provide  more 
information,  increase  public 
involvement,  conduct  better  education 
programs  and  increase  partnerships  and 
volunteers. 

6.  Visual  Quality  and  Scenery 
Management 

This  issue  centers  on  the  fact  that 
some  people  want  to  see  more  emphasis 
on  visual  requirements  during  projects 
and  some  people  want  to  see  less 
emphasis  on  visual  requirements. 
National  Forests  have  been  directed  to 
incorporate  the  "Scenerv-  Management 
System",  a  new  method  for  the 
management  of  scenic  values,  into  their 
revised  Forest  Plan.  This  system  will  be 
used  to  address  this  issue  in  the  revised 
Forest  Plan. 

7.  Coordination  and  Partnerships 

There  has  been  concern  that  the 
GMNF  should  maximize  partnerships 
and  cooperative  efforts  with  federal, 
state,  local  agencies,  local  and  tribal 
governments,  and  the  community  in 
order  to  increase  the  quantity  and 


quality  of  resources  available  to  manage 
and  enjoy  the  National  Forest. 

8.  Water  Resources 

This  issue  includes  water  quality, 
fisheries,  and  watershed  planning. 
These  are  relatively  new  issues  and 
should  be  explored  during  Forest  Plan 
revision.  Some  believe  that  the  Green 
Mountain  National  Forest  should 
provide  aquatic  (fisheries)  habitat  to 
provide  for  viable  populations  of 
species. 

9.  Land  Acquisition 

There  has  been  concern  about  the 
acquisition  of  land  for  inclusion  in  the 
Green  Mountain  National  Forest.  The 
Plan  will  guide  priorities  for  land 
acquisition.  Standards  and  Guidelines 
will  be  developed  to  place  newly 
acquired  lands  into  management  areas. 

Range  of  Alternatives 

We  will  consider  a  wide  range  of 
alternatives  when  revising  the  Forest 
Plan.  The  ahernatives  will  address 
different  options  to  resolve  issues  over 
the  revision  topics  listed  above  and  to 
fulfill  the  purpose  and  need.  A  "no- 
action  alternative",  meaning  that 
management  would  continue  under  the 
existing  Forest  Plan,  will  be  considered 
No  other  alternative  has  been  developed 
at  this  time,  but  other  alternatives  are 
likely  to  be  based  on  the  issues  listed 
above.  Other  alternatives  will  provide 
different  ways  to  address  and  respond  to 
issues  identified  during  the  public 
involvement  phase  called,  scoping. 
PubUc  input.  Forest  Service  input  and 
information  gathered  in  various 
assessments  will  guide  the  creation  of  a 
wide  range  of  alternatives,  may  change 
forest  goads,  management  areas,  and 
monitoring  and  evaluation  for  a  revised 
Forest  Plan. 

In  preparing  the  EIS  for  revising  the 
Forest  Plan,  the  Forest  Service  will 
estimate  the  potential  impacts  of  various 
management  alternatives  on  the  Forest's 
physical  and  biological  resources,  as 
well  as  the  potential  economic  and 
social  impacts  on  local  communities, 
disadvantaged  individuals, 
disadvantaged  communities  and  the 
broader  regional  economy. 

The  alternatives  will  display  different 
mixes  of  recreation  opportunities  and 
experiences.  We  will  examine 
alternatives  that  address  the  public's 
concerns  for  less  timber  harvest,  for 
greater  timber  harvest,  and  meeting 
currently  planned  harvest  levels.  We 
will  examine  alternatives  that  address 
ecosystem  approaches  focused  on 
ecological  processes  and  landscape 
patterns.  The  alternatives  will  display 
different  mixes  of  plant  and  animal 


communities  across  the  forest.  The  mix 
will  var>'  by  the  objectives  of  the 
particular  alternative,  though  each 
alternative  will  contain  the  habitat 
necessar\'  to  maintam  viable 
populations  of  plant  and  animal  species. 
Social  and  Economic  impacts  will  also 
be  evaluated  for  each  alternative 

The  Forest  Ser\ice  may  also  make 
other  minor  changes  to  the  Forest  Plan 
as  needed.  The  USDA  Forest  Ser\'ice 
proposal  may  change  forest  goals, 
standards  and/or  guidelines, 
management  areas,  and  monitoring  and 
evaluation. 

Scoping  Process  and  Public 
Involvement 

The  Forest  Service  would  like  to 
create  a  collaborative  relationship 
between  the  various  stakeholders  and 
the  agency  so  that  contentious  issues 
may  be  discussed  and  eventually 
addressed  through  the  revision  of  the 
Forest  Plan.  An  atmosphere  of  openness 
is  one  of  the  objectives  of  the  public 
involvement  process,  in  which  all 
members  of  the  public  have  an 
opportunity  to  share  information.  To 
this  end  the  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  individuals,  organizations,  tribal 
governments,  and  federal,  state,  and 
local  agencies  who  are  interested  in  or 
may  be  affected  by  the  proposed  action 
(36'CFR  219  6).  The  Forest  Service  is 
also  looking  for  collaborative 
approaches  with  members  of  the  public 
who  are  interested  in  forest 
management.  The  range  of  alternatives 
to  be  considered  in  the  DEIS  will  be 
based  on  public  issues,  management 
concerns,  resource  management 
opportunities  and  specific  decisions  to 
be  made. 

Public  participation  for  the  Green 
Mountain  National  Forest  Plan  revision 
process  will  include  (but  will  not  be 
limited  to)  local  planning  groups  in 
communities  in  and  around  the  forest, 
educational  forums  various  revision 
topics,  field  trips  and  other  activities  are 
also  planned.  All  of  this  will  be  done  to 
keep  the  public  informed  during  the 
entire  process  and  to  gather  public  input 
on  issues,  the  formulation  of 
alternatives,  the  scope  and  nature  of  the 
decisions  to  be  made,  and  to  help 
address  various  management  conflicts. 
Meeting  dates  and  locations  will  be 
announced  in  the  media  and  on  the 
forest  web  page  as  well  as  through 
fivers,  mailings,  and  personal  contacts 

Public  participation  will  be  sought 
throughout  the  entire  revision  process. 
The  first  formal  opportunity  to  comment 
is  during  the  scoping  process  (40  CFR 
1501.7).  Scoping  includes: 

[1]  Identifjing  potential  issues. 
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(2)  Identifying  significant  issues  of 
those  that  have  been  covered  by  prior 
environmental  review. 

(3)  Exploring  alternatives  in  addition 
to  No  Action. 

(4)  Identifying  the  potential 
environmental  effects  of  the  proposed 
action  and  alternatives. 

Although  Scoping  is  the  first  formal 
opportunity  to  comment,  we  chose  to 
involve  the  public  earlier  in  an  effort  to 
define  the  current  situation  before 
issuing  this  notice.  We  trust  this  will 
lead  to  improved  information  gathering 
and  synthesis  as  well  as  provide  more 
concise  and  specific  public  comments. 
This,  in  turn,  will  make  it  possible  to 
develop  more  responsive  alternatives  to 
analyze  in  the  Draft  EIS.  which  is 
expected  to  be  completed  in  January' 
2004.  Review  of  the  Draft  EIS  is  another 
step  where  public  participation  is 
important.  Additional  information 
concerning  the  scope  of  the  revision 
will  be  provided  through  future 
mailings,  news  releases,  public  meetings 
and  the  Internet. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process,  which  guides  the 
development  of  the  environmental 
impact  statement.  The  Forest  Service  is 
seeking  information,  comments,  and 
assistance  from  individuals, 
organizations,  tribal  governments,  and 
federal,  state,  and  local  agencies  that  are 
interested  in  or  may  be  affected  by  the 
proposed  action.  Comments  on  the 
revision  topics  or  potential  additional 
issues,  and  possible  solutions  to  these 
issues  are  requested.  Comments  should 
focus  on  (1)  the  proposal  for  revising  the 
Forest  Plan  and  (2)  possible  alternatives 
for  addressing  issues  associated  with  the 
proposal.  Comments  should  be  sent  to 
the  address  listed  in  this  notice. 

Availability  of  Public  Comment 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection.  Persons 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality  pursuant  to  7  CFR 
1.27(d).  Persons  requesting  such 
confidentiality  should  be  aware  that 
under  FOIA  confidentiality  may  be 
granted  in  only  verj'  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 


and  where  the  requester  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
mav  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Proposed  New  Planning  Regulatipns 

The  Department  of  Agriculture 
expects  to  publish  new  planning 
regulations  in  2003.  Currently  National 
Forests  are  operating  under  the  1982 
planning  regulations  until  the  new  ones 
are  enacted.  Therefore,  the  Green 
Mountain  National  Forest  Plan  will  be 
revised  using  the  1982  planning 
regulations. 

Responsible  Official 

Randy  Moore.  Regional  Forester, 
Eastern  Region,  310  W.  Wisconsin  Ave, 
Milwaukee,  Wisconsin  53203. 

Release  and  Review  of  the  Draft  EIS 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  to  be  available  for  public 
comment  in  January  2004.  At  that  time 
the  EPA  will  publish  a  notice  of 
availability  for  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  90  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  envirorunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodei  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  60 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 


concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15.  Section 
21). 

Dated:  April  26.  2002. 
Donald  L.  Meyer, 

Acting  Regional  Forester. 

[PR  Doc.  02-10826  Filed  5-01-02;  8:45  am) 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tamarack  Quarry  Expansion,  Mt.  Hood 
National  Forest,  Clackamas  County, 
OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revision  of  a  notice  of  intent  to 
prepare  an  enviromnental  impact 
statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA,  will  modify 
the  title  of  the  Pahner  Quarry  Expansion 
Enviroimiental  Impact  Statement  (EIS). 
This  modification  is  the  result  of  a  name 
change  of  the  quarry  from  Palmer  to 
Tamarack.  Therefore,  the  title  of  the  EIS 
of  this  project,  which  was  listed  in  the 
Notice  of  Intent  published  in  the 
Federal  Register  on  January  15,  2002 
(67  FR  1955),  is  revised  to  "Tamarack 
Quarry  Expansion".  No  other  changes 
are  made. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  Notice  of  Intent  and 
its  modification  should  be  directed  to 
Mike  Redmond,  Environmental 
Coordination,  16400  Champion  Way, 
Sandy,  Oregon  97055-7248  (phone: 
503-668-1776). 

Dated:  May  22,  2002. 
Gary  L.  Larsen, 

Forest  Supervisor. 

[FR  Doc.  02-10830  Filed  5-1-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bear  Knoll  Timber  Management 
Project,  Mt.  Hood  National  Forest, 
Wasco  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Envirorunental  Impact  Statement. 


summary:  The  Forest  Service,  USDA. 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  forest  health  on  approximately 
821  acres  of  land.  The  proposal  includes 
using  six  specific  silvicultural 
treatments,  construction  4.3  miles  of 
temporary  roads,  reconstructing 
approximately  3.2  miles  of  roads,  and 
closing  approximately  7.2  miles  of  roads 
within  the  planning  area.  The  Proposed 
Action  would  be  in  compliance  with  the 
1990  Mt.  Hood  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan),  as  amended  by  the  Northwest 
Forest  Plan,  which  provides  the  overall 
guidance  for  management  of  this  area. 
The  Proposed  Action  is  within  the 
White  River  watershed  on  the  Hood 
River  Ranger  District  and  is  scheduled 
for  implementation  in  fiscal  years  2003 
and  2004.  The  Mt.  Hood  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
The  agency  will  give  notice  of  the  full 
environmental  analysis  and  decision- 
making process  so  interested  and 
affected  people  may  be  able  to 
participate  and  contribute  in  the  final 
decision. 

dates:  Comments  concerning  the  scope 
of  the  analysis  should  be  postmarked  by 
June  1,  2002. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  proposed 
action  in  this  area  to  Art  Guertin,  6780 
Highway  35,  Mt.  Hood/Parkdale.  OR. 
97041  (phone:  541-352-6002). 
Comments  may  also  be  sent  by  FAX 
(541-352-7365).  Include  your  name  and 
mailing  address  with  your  comments  so 
documents  pertaining  to  this  project 
may  be  mailed  to  you. 
FOR  FURTHER  INFORMATION  CONTACT: 
Question  about  the  Proposed  Action  and 
EIS  should  be  directed  to  Art  Guertin 
(address  and  phone  number  listed 
above),  or  to  Mike  Redmond. 
Environmental  Coordinator,  16400 
Champion  Way.  Sandy,  OR,  97055-7248 
(phone:  503-668-1776). 
SUPPLEMENTARY  information:  The 
Proposed  Action  would  promote  density 
management  on  approximately  564 
acres  by  removing  trees  from  stands 
currently  declining  in  growth  and 


health  because  the  stands  are 
overstocked  with  too  many  trees  and  are 
dominated  by  western  hemlock,  which 
is  susceptible  to  the  Indian  Paint 
Fungus  [Echinodontium  tinctohum). 
Treatment  of  these  stands  would  help 
reach  the  goal  of  providing  healthy, 
vigorous  stands,  which  contain  a 
diversity  of  tree  species  and  visually 
appealing  forest  scenery,  as  defined  by 
the  Mt.  Hood  Forest  Plan.  The  proposal 
also  regenerates  approximately  217 
acres  where  the  stands  have  reached/ 
surpassed  the  culmination  of  mean 
annual  increment  and  are  infected  with 
Indian  Paint  Fungus.  Treating  these 
stands  would  help  meet  the  goal  of  re- 
establishing healthy,  disease  resistant 
timber  stands.  The  proposal  also 
removes  the  overstor\^  trees  and  thins 
the  understor\-  trees  on  approximately 
21  acres  where  the  overstory  pine  trees, 
believed  to  have  come  from  Idaho,  were 
planted  over  30  years  ago  and  are  now 
showing  signs  of  environmental  stress 
and  damage.  Treating  this  stand  would 
help  meet  the  goal  of  promoting 
ecosystem  health  by  ensuring  plants  are 
not  weakened  by  mal-adaptation  and 
overcome  by  environmental  stress. 
Commercial  thinning  and  restoration 
projects  on  approximately  19  acres, 
within  riparian  reserves,  are  also 
proposed.  Treating  these  stands  would 
help  restore  and  maintain  the  ecological 
health  of  the  watershed  and  aquatic 
ecosystems. 

Approximately  4.3  miles  of  temporary 
roads  would  be  constructed  where 
access  is  needed  to  implement  the 
proposed  action.  In  addition, 
approximately  3.2  miles  would  be 
reconstructed  for  log  haul. 
Approximately  7.2  miles  of  roads  not 
needed  for  future  management  and 
currently  causing  wildlife  hcirassment. 
would  be  closed  as  would  the  4.3  miles 
of  temporar\'  roads. 

The  planning  area  is  located  in 
portions  of  Sections  2,  3.  &  4  of  T.5  S.. 
R.9  E.,  and  portions  of  Sections  23.  24. 
25,  26.  27,  28,  29.  33.  34,  35.  &  36.  of 
T.4S..  R.  9  E..  Willamette  Meridian. 
Wasco  County.  Oregon.  This  analysis 
will  evaluate  a  range  of  alternatives  for 
implementation  of  the  project  activities 
included  a  non-action  alternative.  The 
planning  area  does  not  include  any 
wilderness.  RARE  II.  or  other 
inventoried  roadless  land.  The  planning 
area  is  identified  as  a  Tier  2  Key 
Watershed  in  the  Northwest  Forest  Plan. 

The  Bear  Knoll  Planning  Area  is 
included  in  the  C-1.  Timber  Emphasis, 
area  of  the  Mt.  Hood  National  Forest 
Land  and  Resource  Management  Plan. 
The  B-2.  Scenic  Viewshed  land 
allocation  also  occurs  in  the  planning 


area  along  the  corridor  of  State  Highway 
26. 

Responsible  Official 

The  responsible  official  is  Mt.  Hood 
National  Forest  Supervisor.  Gar\'  Larsen, 
The  responsible  official  will  decide 
which,  if  any.  of  the  alternatives  will  be 
implemented.  His  decision  and 
rationale  for  the  decision  will  be 
documented  in  a  Record  of  Decision, 
which  will  be  subject  to  Forest  Service 
Appeal  Regulations  (36  CFR  part  215). 

Preliminary  Issues 

Three  preliminary  issues  have  been 
identified:  impacts  from  conversion  of  a 
portion  of  the  existing  old  growth  forest 
to  a  younger,  non-old  growth  condition, 
impacts  from  constructing  new 
temporar\'  roads  to  implement  the 
proposed  action,  and  impacts  from 
entering/cutting  in  riparian  reserves 

Public  Involvement.  Rationale,  and 
Public  Meetings 

Since  the  Fall  issue  of  1998.  the  Bear 
Knoll  Planning  Area  has  been  identified 
in  Sprouts,  the  Mt  Hood  National 
Forest  quarterly  publication  that  lists 
upcoming  actions.  An  initial  scoping 
letter  was  sent  out  in  1999  to 
approximately  165  individuals, 
agencies,  and  organizations  that  might 
have  an  interest  in  the  proposed 
activities  within  the  Bear  Knoll 
Planning  Area.  There  has  also  been  a 
field  trip  with  interested  public  groups 
in  2001.  Future  scoping  will  include 
continued  inclusion  in  Sprouts,  and 
continued  identification  and 
clarification  of  issues,  identification  of 
kev  issues  to  be  analyzed  in  depth,  and 
identification  of  potential 
environmental  effects  of  the  Proposed 
Action. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  other  agencies,  organizations. 
Indian  Tribes,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
Proposed  Action.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 
Your  comments  are  appreciated 
throughout  the  analysis  process. 

Estimated  Dates  for  Filing 

The  draft  EIS  is  planned  to  be  filed 
with  the  Environmental  Protection 
Agencv  (EPA)  and  available  for  public 
review  by  )uly  15.  2002.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations.  Indian  Tribes, 
and  members  of  the  public  for  their 
review  and  comment.  The  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
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45  days  from  the  date  the  EPA  notice 
appears  in  the  Federal  Register.  It  is 
important  that  those  interested  in  this 
proposal  on  the  Mt.  Hood  National 
Forest  participate  at  that  time. 

The  final  EIS  is  scheduled  to  be 
available  by  September  1.  2002.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS. 

The  Reviewers  Obligation  to  Conunent 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model.  803  f. 
2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  ver\- 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Sen'ice  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  May  22.  2002. 
Gary  L,  Larsen, 
Forest  Supervisor. 
|FR  Do( .  02-108:n  Filed  ,S-l-02:  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee;  Notice  of  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Siskiyou  County 
Resource  Advisory  Conunittee  (RAC) 
will  meet  on  May  20,  2002,  in  Yreka, 
California.  The  piupose  of  the  meeting 
is  to  discuss  the  following  topics: 
Approval  of  Previous  Meeting  Minutes. 
Peg  Boland's  approval  of  recommended 
2001  Proposals.  Letters  to  successful 
proponents  for  2001  projects.  Schedule 
workshop  with  successful  applicants  to 
discuss  administrative  processes.  Have 
2001  applicants  come  in  for 
presentations  to  encourage  discussion 
about  their  proposals  and  their 
priorities.  Funding  projects  for  2002 — 
Choose  from  existing  52  proposals? 
Review  of  Rating  Criteria  for  next  fall 
2003  proposal  solicitations.  Overhead 
and  RAC  Costs  Discussion. 
Merchantable  material  in  legislation 
directs  15%  proposal  to  these  products 
the  first  year.  NEPA/CEQA  compliance 
before  funding. 

DATES:  The  meetings  will  be  held  May 
20.  2002  ft-om  4  p.m.  to  7  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way.  Yreka,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Perry,  Meeting  Coordinator, 
USDA.  Klamath  National  Forest,  1312 
Fairlane  Road.  Yreka.  California  96097, 
(530)  841-4468;  e-mail  hpeny@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  April  23.  2002. 
Margaret ).  Boland, 

Forest  Supervisor. 

|FK  Doc.  02-lOHO,'}  Filed  5-1-02:  8:45  am] 

BILLING  CODE  341 0-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

South  Mt.  Bal(er-Snoqualmie  Resource 
Advisory  Committee  (RAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  South  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  (RAC)  will  meet  Thursday, 


May  16,  2002,  and  Monday,  June  10, 
2002.  Both  meetings  will  be  held  at  the 
Washington  State  University  Puyallup 
Research  and  Extension  Center, 
Allmendinger  Center,  7612  E.  Pioneer 
Way,  Puyallup.  WA  98371-4998. 

Both  meetings  will  begin  at  9  a.m.  and 
continue  until  about  3  p.m.  Agenda 
items  to  be  covered  at  Uie  May  16 
meeting  include:  (1)  Resource  Advisory 
Committee  Bylaws;  (2)  Title  II  project 
ranking  criteria;  and  (3)  Title  II  project 
evaluation.  The  Jime  10  meeting  will 
focus  primarily  on  Title  II  project 
evaluation. 

All  South  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

The  South  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  advises 
King  and  Pierce  Counties  on  projects, 
reviews  project  proposals,  and  makes 
recommendations  to  the  Forest 
Supervisor  for  projects  to  be  funded  by 
Title  II  dollars.  The  South  Mt.  Baker-  ' 
Snoqualmie  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Penny  Sundblad,  Management 
Specialist,  USDA  Forest  Service,  Mt. 
Baker-Snoqualmie  National  Forest,  810 
State  Route  20,  Sedro  WooUey, 
Washington  98284  (360-856-"5700, 
Extension  321). 

Dated:  April  26.  2002. 
Lorette  Ray. 

Acting  Designated  Federal  Official. 

[FR  Doc.  02-10827  Filed  5-1-02:  8:45  am) 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Southwest  Idaho  Resource 
Advisory  Committee,  Boise,  ID;  USDA, 
Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Boise  and  Payette 
National  Forests'  Southwest  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday,  May  15,  2002  in  Boise, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
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SUPPLEMENTARY  INFORMATION:  The 

business  meeting  on  May  15,  begins  at 
10  a.m.,  at  the  Idaho  Counties  Risk 
Management  Program  Building,  3100 
South  Vista  Avenue,  Boise,  Idaho. 
Agenda  topics  will  include  review  and 
approval  of  project  proposals,  a  guest 
speaker  and  an  open  public  forum. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Swick.  McCall  District  Ranger 
and  Designated  Federal  Officer,  at  (208) 
634-0400. 

Dated;  April  24.  2002. 
Randall  Swick, 

Designated  Federal  Officer.  Payette  National 
Forest. 

[FR  Doc.  02-10829  Filed  5-1-02;  8;45  am] 
BILLING  CODE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service  (RHS), 

USDA. 

ACTION:  Proposed  collection:  comments 

requested. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  the  Guaranteed  Rural  Rental 
Housing  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  1 .  2002  to  be  assured 
of  consideration. 

FOR  further  INFORMATION  CONTACT: 
Joyce  Allen,  Deputy  Director.  Multi- 
Family  Housing  Processing  Guaranteed 
Loan  Division.  Rural  Housing  Service, 
USDA.  Room  1263,  Stop  0781,  1400 
Independence  Avenue  SW.  Washington. 
DC  20250.  telephone,  (202)  690-4499. 
SUPPLEMENTARY  INFORMATION: 

Title:  Guaranteed  Rural  Rental 
Housing  Program. 

0MB  Number:  0575-0174. 

Expiration  Date  of  Approval:  July  31. 
2002. 

Tvpe  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  On  March  28,  1996, 
President  Clinton  signed  the  'Housing 
Opportunity  Program  Extension  Act  of 
1996."  One  of  the  provisions  of  the  Act 
was  the  authorization  of  the  Section  538 
Guaranteed  Rural  Rental  Housing  Loan 
Program,  adding  the  program  to  the 
Housing  Act  of  1949.  The  program  has 


been  designed  to  increase  the  supply  of 
affordable  multifamily  housing  through 
partnerships  between  RHS  and  major 
lending  sources,  as  well  as  State  and 
local  housing  finance  agencies  and  bond 
issuers.  Qualified  lenders  will  be 
authorized  to  originate,  underwrite,  and 
close  loans  for  multifamily  housing 
projects  requiring  new  construction  or 
acquisition  with  rehabilitation  of  at  least 
$15,000  per  unit  will  be  considered. 

The  housing  must  be  available  for 
occupancy  only  by  low  or  moderate 
income  families  or  persons,  whose 
incomes  at  the  time  of  initial  occupancy 
do  not  exceed  115  percent  of  the  median 
income  of  the  area.  After  initial 
occupancy,  a  tenant's  income  may 
exceed  these  limits:  however,  rents, 
including  utilities,  are  restricted  to  rib 
more  than  30  percent  of  the  115  percent 
of  area  Median  Income  for  the  term  of 
the  loan. 

The  Secretan.'  is  authorized  under 
Section  510  (k)  to  prescribe  regulations 
to  ensure  that  these  federally  funded 
loans  are  made  to  eligible  applicants  for 
authorized  purposes.  The  lender  must 
evaluate  the  eligibility,  cost,  benefits, 
feasibility,  and  financial  performance  of 
the  proposed  project.  The  information 
submitted  by  the  lender  to  the  Agency 
is  used  by  the  Agency  to  manage,  plan, 
evaluate,  and  account  for  Government 
resources.  This  information  is  required 
to  ensure  the  proper  and  judicious  use 
of  public  funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .53  man  hours 
per  response. 

Respondents:  Nonprofit  and  for-profit 
lending  corporations  and  public  bodies. 

Estimated  Sumber  of  Respondents: 

50. 

Estimated  Number  of  Responses  per 
Respondent:  60. 

Estimated  Number  of  Responses: 
3005. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.581  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
claritv  of  the  information  to  be 


collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  . 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Gillin.  Regulations  and 
Paperwork  Management  Branch.  U.S. 
Department  of  Agriculture.  Rural 
Development.  STOP  0742.  1400 
Independence  Ave.  SW.  Washmgton, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  April  19.  2002. 
Arthur  A.  Garcia, 

.■\dmmistrator.  Rural  Housing  Service. 
TR  Dor  02-10838  Filed  5-1-02;  B;45  am] 

BILUNG  CODE  M10-XV-P 


DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committee 

AGENCY:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  I'.S.C.  app. 
2.  notice  is  hereby  given  that  the 
Advanced  Technology  Program 
Advisory  Committee.  National  Institute 
of  Standards  and  Technology  (NIST). 
will  meet  Tuesday.  May  14',  2002.  from 
8;45  a.m.  to  3:45  p.m.  the  Advanced 
Technology  Program  Advisor\- 
Committee  is  composed  of  eight 
members  appointed  by  the  Director  of 
NIST:  who  are  eminent  in  such  fields  as 
business,  research,  new  product 
development,  engineering,  education, 
and  management  consulting.  The 
purpose  of  this  meeting  is  to  review  and 
make  recommendations  regarding 
general  policy  for  the  .advanced 
Technology  Program  (ATP),  its 
organization,  its  budget,  and  its 
programs  within  the  framework  of 
applicable  national  policies  as  set  forth 
bv  the  President  and  the  Congress.  The 
agenda  will  include  a  discussion  on 
universities  and  R&D  technology  issues, 
a  presentation  on  the  In-Q-Tel.  a  venture 
capital  organization  (tentative),  an 
update  on  the  ATP  competition,  and  a 
presentation  on  a  study  on  the  ATP 
Computer  Based  Software  Focus 
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Program.  Discussions  scheduled  to 
begin  at  8:45  a.m.  and  to  end  at  9:50 
a.m.  and  to  begin  at  3  p.m.  and  to  end 
at  3:45  p.m.  on  May  14,  2002  on  the 
ATP  budget  issues  and  staffing  of 
positions  will  be  closed.  All  visitors  to 
the  National  Institute  of  Standards  and 
Technology  site  will  have  to  pre-register 
to  be  admitted.  Please  submit  your 
name,  time  of  arrival,  email  address  and 
phone  number  to  Carolyn  Stull  no  later 
than  Thursday.  May  9,  2002.  and  she 
will  provide  you  with  instructions  for 
admittance.  Ms.  Stull's  e-mail  address  is 
caroIyn.stull@nist.gov  and  her  phone 
number  is  301/975-5607. 

DATES:  The  meeting  will  convene  May 
14,  2002,  at  8:45  a.m.  and  will  adjourn 
at  3:45  p.m.  on  May  14,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Administration  Building, 
Lecture  Room  A,  Gaithersburg. 
Maryland  20899.  Please  note  admittance 
instructions  under  SUMMARY 
paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  ].  Stull,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  Maryland  20899-1004. 
telephone  number  (301)  975-5607. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
January  3,  2002,  that  portions  of  the 
meeting  of  the  Advanced  Technology 
Program  Advisory  Committee  which 
involve  discussion  of  proposed  funding 
of  the  Advcuiced  Technology  Program 
may  be  closed  in  accordance  v.ith  5 
U.S.C.  552b(c)(9)(B),  because  those 
portions  of  the  meetings  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actions;  and  that  portions  of 
meetings  which  involve  discussion  of 
staffing  of  positions  in  ATP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c){6),  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  April  25,  2002. 
Arden  L.  Bement,  Jr.. 
Director. 
[FR  Doc.  02-10955  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  042602G] 

Marine  Mammals;  File  No.  984-1587-01 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NGAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  SUMMARY:  Notiri^  is  hereby 
given  that  Dr.  Terrie  Williams, 
Department  of  Biology,  University  of 
California  at  Santa  Cruz.  Santa  Cruz,  CA 
95064  has  been  issued  a  minor 
amendment  to  scientific  research  Permit 
No.  984-1587-00. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office: 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289:  fax  (301)713-0376. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFRpart  216). 

This  amendment  extends  the 
expiration  date  for  holding  and 
conducting  research  on  three  California 
sea  lions  [Zalophus  californianus)  from 
April  30,  2002,  to  September  30.  2002. 

Dated:  April  26,  2002. 
Eugene  T.  Nifta. 

Acting  Chief.  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 

IFR  Doc.  02-109,1 1  Filed  5-1-02;  8:45  am] 

BILLING  CODE  3S10-Z2-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Proposed  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  USPTO 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  of  availabilitv. 


SUMMARY:  This  document  announces  the 
availability  of  the  agency's  draft  report 
providing  guidelines  to  ensure  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information 
disseminated  by  the  agency.  These 
guidelines  also  detail  the  administrative 
mechanisms  developed  by  the  USPTO 
to  allow  affected  persons  to  seek  and 
obtain  appropriate  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  OMB  or  the  agency 
guidelines.  This  notice  and  guidelines 
are  required  by  section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  FY  2001  (Pub.  L. 
106-554)  and  the  OMB  Guidelines 
published  on  January  3.  2002.  at  67  FR 
369-378  (reprinted  February  5,  2002,  at 
67  FR  5365).  This  notice  also  provides 
an  opportunity  for  public  comment.  To 
be  considered,  comments  must  be 
received  by  May  31,  2002,  at  the  address 
set  forth  below. 

ADDRESSES:  USPTO's  draft  report  is 
available  for  public  inspection  and 
conmient  at  USPTO's  Web  site, 
vvww.uspto.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Cox,  Director,  Information 
Products  Division,  Bruce.Cox@uspto.gov 
(703)  306-2606;  or  Christopher 
Leithiser.  Information  Products 
Division.  Chris.Leithiser@uspto.gov 
(703)  306-2622. 

Dated:  April  26,  2002. 
James  E.  Rogan. 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  02-10853  Filed  5-1-02;  8:45  am] 
BILLING  CODE  3S10-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-16] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
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Representatives,  Transmittal  02-16  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 


Dated:  April  26,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


BILUNG  CODE  5001 -06-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


10  APR  2002 
In  reply  refer  to: 
1-02/001557 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-16, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Oman  for  defense  articles  and  services  estimated  to  cost  $42 

million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 


Sincerely, 


uJJLtZ 


TOME  H.WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-16 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:  Oman 


(ii)        Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$  36  million 
$  6  million 
$  42  million 


(iii)        Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  50,000  20mm  high  explosive  projectiles,  50,000 
20mm  training  projectiles,  300  MK-82  500  lb  general  purpose  bombs,  200  MK-83 
1,000  lb  general  purpose  bombs,  100  enhanced  GBU-12  Paveway  II  500  lb  laser 
guided  bomb  kits,  50  GBU-31(v)3/B  Joint  Direct  Attack  Munitions,  50  CBL- 
97/105  sensor  fuzed  weapon,  20,000  RR-170  self-protection  chaff,  20,000  MJt-7B 
self-protection  flares,  support  equipment,  software  development/integration, 
modification  kits,  spares  and  repair  parts,  flight  test  instrumentation, 
publications  and  technical  documentation,  personnel  training  and  training 
equipment,  U.S.  Government  and  contractor  technical  and  logistics  personnel 
services,  and  other  related  elements  of  logistical  and  program  support. 


(iv)  Military  Department;  Air  Force  (YXX) 

(v)  Prior  Related  Cases,  if  any;  none 

(vi)  Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)  Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 

.  Proposed  to  be  Sold;  See  Annex  attached 

(viii)  Date  Report  Delivered  to  Congress;  10  APR  2002 

*  as  deHned  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 
Oman  -  Munitions  in  Support  of  F-16C/D  Aircraft 

The  Government  of  Oman  has  requested  a  possible  sale  of  50,000  20nmi  high  explosive 
projectiles,  50,000  20mm  training  projectiles,  300  MK-82  500  lb  general  purpose  bombs,  200 
MK-83  1,000  lb  general  purpose  bombs,  100  enhanced  GBU-12  Paveway  II  500  lb  laser 
guided  bomb  kits,  50  GBU-31(v)3/B  Joint  Direct  Attack  Munitions,  50  CBU-97/105  sensor 
fuzed  weapon,  20,000  RR-170  self-protection  chaff,  20,000  MJU-7B  self-protection  flares, 
support  equipment,  software  development/integration,  modiflcation  kits,  spares  and  repair 
parts,  flight  test  instrumentation,  publications  and  technical  documentation,  personnel 
training  and  training  equipment,  U.S.  Government  and  contractor  technical  and  logistics 
personnel  services,  and  other  related  elements  of  logistical  and  program  support  The 
estimated  cost  is  $42  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Oman  requires  a  multi-role  Fighter  aircraft  and  the  appropriate  munitions  capable  of 
performing  all  missions  while  maintaining  readiness  with  an  efficient  maintenance  and 
support  infrastructure.  The  Royal  Air  Force  of  Oman  must  be  capable  of  countering  a  large- 
scale  maritime  attack,  to  protect  its  coastline,  desalinization  plants,  and  oil  fields.  The 
proposed  sale  of  the  systems  will  enhance  Oman's  defensive  capability  against  hostile  attack 
and  it  will  have  no  diflficulty  absorbing  these  weapons/munitions  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be  Raytheon  Company  of  Goeleta,  California  and  The  Boeing 
Company  of  St  Charles,  Missouri.  There  are  no  offset  agreements  proposed  in  connection 
with  this  potential  sale. 

Implementation  of  this  sale  will  require  five  U.S.  Government  and  three  contractor 
representatives  for  one-week  intervals,  twice  annually,  to  participate  in  program  management 
and  technical  reviews.  Contractor  representatives  specializing  in  various  skills  and  disciplines 
will  be  required  to  provide  in-country  support  for  an  short  period  of  time.  The  speciflc 
requirements  for  this  support  will  be  established  during  program  definition  between 
representatives  of  the  USG  and  Oman. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-16 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(  1 ) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  20mm  projectiles  are  improved  ammunition  specirically  for  L.S.  high- 
performance  aircraft  cannon.  The  rimless,  bottlenecked  case  may  be  of  brass  or  steel  and  is 
electrically  primed  using  the  M52A3B1  primer.  Projectiles  are  of  conventional  pattern  and 
weigh  from  98  to  105  g,  the  IMR  7013,  WC  870  or  WC  872  propellant  charge  being  regulated 
to  give  a  muzzle  velocity  of  1,030  m/s.  Data  on  these  projectiles  is  Unclassified. 

2.  The  GBU-12  500  lb  weapon  contains  laser  guidance  kit  and  tail  assembly  for  MK- 
82  general-purpose  bomb.  The  hardware  is  Unclassified  and  the  ballistics  are  Confidential. 
The  laser  seeker  allows  the  user  to  select  a  unique  code  for  use  in  a  multi-laser  environment 
and  reduce  the  probability  of  interference  among  multiple  weapons. 

3.  The  GBU-31(v)3/B  Joint  Direct  Attack  Munition  (JDAM)  is  a  tail  kit  under 
development  to  produce  a  weapon  with  high  accuracy,  all-weather,  autonomous,  conventional 
bombing  capability.  JDAM  will  upgrade  the  existing  inventory  of  general  purpose  and 
penetrator  unitary  bombs,  and  a  product  improvement  may  add  a  terminal  seeker  to  improve 
accuracy.  Information  on  JDAM  ranges  in  classification  from  Unclassified  to  Confidential. 

4.  The  RR-170  Self-protection  chaff  is  a  passive  expendable  for  self-protection  of 
fighter  aircraft  to  counter  radar  guided  missiles.  The  data  on  the  exact  makeup  of  the  chaff 
bundle  ar  Confidential,  as  are  the  techniques  associated  with  countering  various  radars. 

5.  The  MJU-7B  Self-  protection  flare  is  an  expendable  for  protection  of  fighter 
aircraft  from  heat-seeking  air-to-air  or  surface  to-air-missiles.  The  flare  provides  an  alternate 
heat  source  for  the  missiles  to  track.  The  exact  performance  data  of  the  flare  are 
Confidential,  as  are  the  techniques  for  countering  the  various  infrared  missiles. 

6.  The  MK-82  and  MK-83  General  purpose  bombs  are  free-fall,  unguided  bombs  used 
on  a  variety  of  fighter  and  bomber  aircraft  These  weapons  rely  on  blast,  fragmentation,  and 
incendiary  effects  to  neutralize  ground-based  targets.  The  data  on  these  weapons  are 
Unclassified. 

7.  The  CBU-97/105  Sensor  Fuzed  Weapon  is  a  cluster  bomb  weapon  for  use  against 
light  armor.  This  weapon  utilizes  "smart"  technology  to  identify  vehicles  and  equipment,  and 
directs  individual  "bomblets"  toward  those  particular  targets.  This  leaves  a  "clean" 
battlefield  for  follow-on  troops.  The  data  on  this  weapon  range  from  Unclassified  to 
Confidential. 

8.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advance  capabilities. 

9.      This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and 
national  security  objectives  outlined  in  the  Policy  Justification.  Moreover,  the  benefits  to  be 
derived  from  this  proposed  sale,  as  outlined  in  the  Policy  Justification,  outweigh  the  potential 
damage  that  could  result  if  the  sensitive  technology  were  revealed  to  unauthorized  persons. 
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[FR  Doc.  02-10847  Filed  5--l-02i  843  ami 

BILUNG  CODE  5001 -08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-18] 

36<bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense.  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  15  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

1   Hurd,  DSCA/COMPT/RM,  (703)  604- 

657.5. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-18  with 
attached  transmittal  and  policy 
justification. 

Dated:  April  26,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001 -08-M 


k. 


Federal  Register /Vol.  67,  No.  85 /Thursday,  May  2,  2002 /Notices 


22059 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASm^jGTON  DC203:i-280C 


16  APR  2002 
In  reply  refer  to: 
1-02/004293 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 


Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)fl)  of  the  .Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-18 
and  under  separate  cover,  the  classified  documents  thereto.  This  Transmittal  concerns 
the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 
Brazil  for  defense  articles  and  service  estimated  to  cost  $909  million.  Soon  after  this 
letter  is  delivered  to  your  office,  we  plan  to  notify  the  ne\*s  media  of  the  unciassiTied 
portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(  1  )(Cl  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  .Act  of  1979  (50  L.S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment. 

Sincerely, 


/{^\^.^y6^^<^^^^ 


\ 


Attachment 

As  stated  Richard  J.  Millies 

Acting  Director 

Separate  Cover: 
Classified  Annex 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 
(ii) 


Oil) 


(iv) 

(V) 

(vi) 
(vii) 


Transmittal  No.  02-18 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Prospective  Purchaser:  Brazil 


\ 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$627  million 
$282  million 
$909  million 


Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  12  F-16C/D  Block  50+  aircraft  with  either  the 
FlOO-PW-229  or  FllO-GE-129  engine  and  APG-68(V)9  FMS  radars,  two 
spare  FlOO-PW-229  or  two  spare  FllO.GE-129  engines,  14  LANTIRN 
Targeting  Pods  (FMS  variant),  14  LANTIRN  Navigation  Pods  with  Terrain 
Following  Radar  (TFR),  48  AIM-120C  Advanced  Medium  Range  Air-to- 
Air  Missiles  (AMRAAM),  four  AMRAAM  training  missiles,  12  M61  Vulcan 
cannon,  48  LAU-129  launchers,  eight  AN/ALQ-131  Countermeasures, 
LANTIRN  Night  Vision  Goggle  compatible  cockpits,  the  capability  to 
employ  a  wide  variety  of  munitions,  support  equipment,  software 
development/integration,  modirication  kits,  spares  and  repair  parts,  flight 
test  instrumentation,  publications  and  technical  documentation,  personnel 
training  and  training  equipment,  U.S.  Government  and  contractor  technical 
and  logistics  personnel  services,  and  other  related  requirements  to  ensure 
full  program  supportability 

Military  Department:  Air  Force  (SRA) 

Prior  Related  Cases,  if  any:  none 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  See  Annex  under  separate  cover 


(viii)        Date  Report  Delivered  to  Congress;  17  APR  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 
Brazil  -  F-16C/D  Block  50-t-  Aircraft 

The  Government  of  Brazil  (GOB)  has  requested  a  possible  sale  of  12  F-16C/D  Block  50+ 
aircraft  with  either  the  FlOO-PW-229  or  F110.GE.129  engine  and  APG-68(V)9  FMS 
radars,  two  spare  FlOO-PW-229  or  two  spare  FllO.GE-129  engines,  14  LANTIRN 
Targeting  Pods  (FMS  variant),  14  LANTIRN  Navigation  Pods  with  Terrain  Following 
Radar  (TFR),  48  AIM-120C  Advanced  Medium  Range  Air-to- Air  Missiles  (AMRAAM) 
and  four  AMRAAM  training  missiles,  12  M61  Vulcan  cannon,  48  LAU-129  launchers, 
eight  AN/ALQ-131  Countermeasures,  LANTIRN  Night  Vision  Goggle  compatible  cockpits, 
the  capability  to  employ  a  wide  variety  of  munitions,  support  equipment,  software 
development/integration,  modiHcation  kits,  spares  and  repair  parts,  flight  test 
instrumentation,  publications  and  technical  documentation,  personnel  training  and 
training  equipment,  U.S.  Government  and  contractor  technical  and  logistics  personnel 
services,  and  other  related  requirements  to  ensure  full  program  supportability.  The 
estimated  cost  is  $909  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and 
continues  to  be  an  important  force  for  political  stability  and  economic  progress  in  Latin 
America. 

The  proposed  sale  of  these  F-16  aircraft  will  allow  the  Brazilian  Air  Force  to  maintain  a 
strong  defense  while  it  continues  its  plans  to  modernize  its  shrinking  inventory  of  aging 
aircraft.  Operation  of  the  F-16  will  ensure  a  dramatic  increase  in  exchange  and 
interoperability  opportunities  between  the  Brazilian  and  US  Air  Forces.  The  GOB  does 
not  have  the  F-16  aircraft  system  capability  currently  in  its  inventory. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance 
in  the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Tactical  Aircraft  Systems  of  Fort  Worth, 
Texas.  One  or  more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  approximately  five  U.S. 
Government  representatives  to  Brazil  for  approximately  two  years  to  assist  in  the  delivery, 
acceptance,  and  deployment  of  the  aircraft.  There  will  be  five  U.S.  Government  and  three 
contractor  representatives  for  one-week  intervals,  twice  annually,  to  participate  in 
program  management  and  technical  reviews. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  02-10848  Filed  5-1-02:  8:45  am] 

BILLING  CODE  5001-OB-C 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force  HQ  USAF 
Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Notice  of  Meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 


forthcoming  meeting  of  the  Study  on 
Time  Critical  Targets  The  purpose  of 
the  meeting  is  to  allow  the  SAB  and 
study  leadership  to  meet  with  the 
leadership  of  AFRL's  Directed  Energy 
Division  to  discuss  directed  energy 
programs.  The  meeting  will  be  closed 
under  the  provisions  of  Section  552b  of 
Title  5,  United  States  Code,  because  of 
the  discussion  of  classified  and 
contractor-proprietary  information. 

DATES:  3  May  2002. 


ADDRESSES:  Building  405.  .^ir  Force 
Research  Laboratory,  Kirtland.  AFB  NM 
87117. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Robert  Ripperger,  An  Force  Scientific 
.advisory  Board  Secretariat.  1180  Air 
Force  Pentagon.  Rm  5D982.  Washington 
DC  20330-1180. (703)  697-4811. 

Pamela  D.  Fitzgerald. 
Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc,  02-1082.3  Filed  5-1-02;  8:45  ami 
BILLING  CODE  5001-05-U 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pubhc  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Predictive 
Battlespace  Awareness  (PBA)  Study 
Information  Integration  Panel.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  gather 
information  from  the  Naval  Warfare 
Defense  Center  and  MITRE  Corporation 
related  to  PBA  information  integration. 
Because  of  meeting  classification  level, 
this  meeting  will  be  closed  to  the 
public. 

DATES:  10  May  2002.  1 000-1 430L. 
ADDRESSES:  MITRE  Corporation.  202 
Burlington  Road,  Bedford  MA  01730. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Marian  Alexander,  Air  Force 
Scientific  Advisory  Board  Secretariat. 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180.  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  02-10824  Filed  5-1-02;  8;45  ami 
BILLING  CODE  5001 -OS-P 


DEPARTKHENT  OF  DEFENSE 

Department  of  tiie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Predictive 
Battlespace  Awareness  (PBA)  Study 
Information  Integration  and  Prediction/ 
Confirmation  Tools  Panels.  The  purpose 
of  the  meeting  is  to  allow  the  SAB  and 
study  leadership  to  gather  information 
from  JWAC  related  to  PBA  information 
integration  and  prediction/confirmation 
tools.  Because  of  meeting  classification 
level,  this  meeting  will  be  closed  to  the 
public. 

DATES:  2  May  2002,  1 200-1 600L. 
ADDRESSES:  JWAC,  1838  Frontage  Road. 
Dahlgren  VA  22448. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Marian  Alexander,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  AirForce  Pentagon,  Rm  5D982, 


Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Dot.  02-10825  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  5001-05-P 


DEPARTIMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)).  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  April  29,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  conunents  on  or  before 
July  1,  2002. 

ADDRESSES:  Written  conmients 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
KarenF.  Lee@omb.eop.gov.  . 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 


the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  conmient.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  maimer; 

(3)  is  the  estimate  of  burden  accurate: 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  April  29,  2002. 

)otui  D.  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Consolidated  State  Application/ 
Consolidated  State  Annual  Report. 

Abstract:  This  information  collection 
package  describes  the  proposed  critieria 
and  procedures  that  govern  the 
consolidated  State  application  under 
which  State  educational  agencies  will 
apply  to  obtain  funds  for  implementing 
Elementary  and  Secondary  Education 
Act  (ESEA)  programs.  The  option  of 
submitting  a  consolidated  application 
for  obtaining  federal  formula  program 
grant  fimds  is  provided  for  in  the 
reauthorized  ESEA  (No  Child  Left 
Behind— NCLB)  Sections  9301-9306. 
This  information  collection  package  will 
guide  the  States  in  identifying  the 
information  and  data  required  in  the 
application. 

Additional  Information:  An 
emergency  clearance  was  sought  for  the 
Consolidated  Application  because  grant 
funds  need  to  be  awarded  to  States  on 
July  1,  2002  or  soon  thereafter.  In  order 
for  the  Department  to  award  funds  by 
July  1 ,  an  application  must  be  made 
available  to  die  States  next  week.  If 
States  do  not  have  funds  by  the  July  1 , 
2002  date,  hardships  will  be  imposed  on 
States'  educational  planning  and  service 
delivery  to  local  schools.  In  the 
Department's  view,  harm  to  the  public 
would  thus  occur  if  this  clearance  was 
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not  approved  on  an  emergency  basis. 
Although  0MB  has  granted  provisional 
clearance  for  this  Consolidated 
Application  under  this  emergency 
collection,  the  public  may  still  provide 
comments  regarding  the  Consolidated 
Application  to  0MB. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  7,800, 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  1943.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-109,=ir.  Filed  5-1-02;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  3. 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 


Street,  NW.  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen^F._Lee@omb. eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summan,-  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  April  29.2002. 

John  D.  Tressler. 

Leader.  Regulator}  Information  Management 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Tvpp  of  Review:  Revision. 

Title:  Public  Libraries  Survey,  2002- 
2004. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 

Burden  Hours:  2,520. 

Abstract:  Mandated  under  PL  103- 
382.  this  sur\'ey  collects  annual 
descriptive  data  on  the  universe  of 
public  libraries  in  the  U.S.  and  the 
Outlying  Areas.  Information  such  as 
public  service  hours  per  year, 
circulation  of  library  books,  etc.. 
number  of  librarians,  population  of  legal 
service  area,  expenditures  for  library 
collection,  staff  salary  data,  and  access 
to  technology  are  collected. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 


be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  1931.  When 
you  access  the  information  collection, 
click  on  'Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050.  Regional 
Office  Building  3.  Washmgton.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  .Axt  at  her 
internet  address  Kathy.Axt@ed.gov 
Individuals  who  use  a 
telecommunications  device  fur  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 
|FR  Doc.  02-10957  Filed  5-1-02;  8:45  ami 

BILLING  CODE  4000-01 -f> 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  [une  3, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory-  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  .^ct  of 
1995  (44  L'.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
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would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulator}'  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment. 

Dated:  April  29,  2002. 

)ohn  D.  Tressler, 

Leader.  Rrgulalon-  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  State  Progress  Report — School 
Renovation.  IDEA,  and  Technology 
Grants  Program. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 

Burden  Hours:  112. 

Abstract:  ED  will  use  the  information 
collected  from  States  and  Outlying  areas 
to  report  to  Congress  on  the  progress  of 
the  School  Renovation  Program  in 
achieving  the  legislative  goals  of 
improving  school  facilities  and  ensuring 
the  health  and  safetv  of  students  and 
staff. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections  "  link  and 
by  clicking  on  link  number  1919.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif}-  the 


complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  02-10958  Filed  5-1-02:  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 

Laboratory.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  availability  of  a 

Financial  Assistance  Solicitation. 


SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-02NT41432. 
entitled  •FY2002  Joint  Office  of  Energy 
.  Efficiency  and  Renewable  Energy 
(EERE)  and  Office  of  Fossil  Energy  (FE) 
Science  Initiative."  The  major  goal  of 
the  Science  Initiative  is  to  advance 
research  and  development  (R&D)  of 
energy  technologies  by  exploring  and 
exploiting  synergies  among  different 
research  fields,  technologies, 
investigator  communities,  and  end-use 
applications.  This  cross-cutting 
approach  seeks  to  widen  the 
Department's  R&D  activities  between 
energy  efficient  technologies  and  clean 
energv.  This  approach  seeks  to  expand 
and  formalize  existing  cooperation 
between  EERE  and  FE. 
DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procurement  System"  (IIPS)  webpage 
located  at  http://e-center.doe.gov  on  or 
about  May  15.  2002. 
ADDRESSES:  Applicants  can  obtain 
.access  to  the  solicitation  from  IIPS 
address  provided  above  or  through 
DOE/NETL's  website  at  http:// 
^^^\■^\■. netl.doe.gov/business. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 

Denise  Riggi.  MS  107.  U.S.  Department 
of  Energy.  National  Energy  Technology 
Laboratory.  P.O.  Box  880,'3610  Collins 
Ferry  Road.  Morgantown.  WV  26507- 
0880.  E-mail  Address: 
driggi@netl.doe.gov.  Telephone  Number; 
(304)  285^241. 

SUPPLEMENTARY  INFORMATION:  The 
Science  Initiative  is  intended  to  focus 


funding  and  effort  on  "bridge"  R&D  that 
falls  between  exploratory  research, 
traditionally  the  province  of  university 
researchers,  and  pre-commercial 
applied  R&D,  where  private  sector  firms 
and  research  institutions  normally 
devote  their  efforts.  Often  this  middle 
ground  of  research — crucial  to 
identifying  and  proving  the  feasibility  of 
multiple  potential  applications  of  a 
given  fundamental  scientific 
discovery — does  not  receive  sufficient 
emphasis.  For  example,  there  are 
situations  where  an  existing  technology 
has  obvious  potential  for  significant 
performance  and  design  gains,  "if  only" 
an  identified  hurdle  can  be  overcome  by 
a  breakthrough  in  the  application  of  the 
science  underlying  the  technology.  The 
primar\'  objective  of  this  solicitation  is 
to  pursue  "bridge"  research  and 
development  (R&D),  of  interest  to  EERE 
and  FE.  with  ultimate  applications  that 
will  promote  energy  efficiency  and 
clean  energy.  This  category  of  R&D 
occupies  the  spectrum  between 
exploratory'  science  and  pre-commercial 
applied  R&D.  There  are  four  general 
areas  of  interest  (1)  Materials  Sciences; 
(2)  Fuels  and  Chemical  Sciences;  (3) 
Sensors  and  Controls  Sciences,  and  (4) 
Energy  Conversion  Sciences.  Once 
released,  the  solicitation  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS. 
enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  IIPS 
function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HelpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  documents  will  be  made 
available. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  subscribe 
to  the  Business  Alert  Mailing  List  at 
http://wH'w. netl.doe.gov/business.  Once 
you  subscribe,  you  will  receive  an 
announcement  by  E-mail  that  the 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 
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Issued  in  Morgantown,  \V\'  on  April  24. 
2002. 

Dale  A.  Siciliano, 

Deputy  Director,  Acquisition  and  Assistance 
Division. 
[FR  Doc.  02-10845  Filed  5-1-02;  8:45  am] 

BILLING  CODE  645(M)1-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  May  16.  2002.  5:30 
p.m.-9  p.m. 

ADDRESSES:  111  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
FOR  FURTHER  INFORMATION  CONTACT:  VV. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box ' 
1410,  MS-103,  Paducah.  Kentucky 
42001.(270)441-6806. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. 

Informal  Discussion 
6  p.m. 

Call  to  Order,  Introductions;  Approve 
March  Minutes;  Review  Agenda 
6:10  p.m. 

DDFO's  Comments 

•  Action  Items 

•  Budget  Update 

•  EM  Project  Updates 

•  CAB-Recommendation  Status 

•  Other 
6:30  p.m. 

Ex-officio  Comments 
6:40  p.m. 

Public  Comments  and  Questions 
6:50  p.m. 

Review  of  Action  Items 
7:05  p.m. 

Break 
7:15  p.m. 

Task  Force  and  Subcommittee  Reports 

•  Groundwater/Surface  Water 
Operable  Unit 

•  Waste  Operations  Task  Force 

•  Long  Range  Strateg\7Stewardship 


•  Community  Concerns 

•  Public  Involvement/Membership 
8  p.m. 

Administrative  Issues 

•  Review  of  Workplan 

•  Review  of  Next  Agenda 

•  Federal  Coordinator  Comments 
8:15  p.m. 

Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  J.  Halsey  at  the  address  or  by 
telephone  at  1-800^382-6938,  #5. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  at  maximum  of  five 
minutes  to  present  their  comments  as 
the  first  item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
w-ill  be  available  for  public  review  and 
copving  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  Pat  J. 
Halsey,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  her  at  1-800-382-6938,  #5. 

Issued  at  Washington.  DC  on  .^prii  24. 
2002. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-10844  Filed  5-1-02;  8:45  am] 
BILUNG  CODE  6450-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 47-000) 

ANR  Pipeline  Company;  Notice  To 
Convene  Meeting 

April  2(,   2002. 

On  January  18,  2002,  ANR  Pipeline 
Company  filed  revised  tariff  sheets  that 
limits  the  liability  of  ANR  and  its 
shippers  to  actual  damages  in  certain 
circumstances.  On  February  28.  2002, 
the  Commission  accepted  and 
suspended  the  tariff  sheet  to  be  effective 
on  or  earlier  of  August  1 .  2002,  or  a  date 
specified  in  a  further  order  of  the 
Commission,  subject  to  refund  and 
conditions.  The  Commission's  Dispute 
Resolution  Service  (DRS)  convened  a 
meeting  of  the  parties  on  March  13. 
2002  regarding  the  proposed  tariff  sheet. 
The  DRS  conducted  a  second  session  on 
April  23.  2002. 

The  DRS  is  scheduling  a  third  session 
on  May  2,  2002,  commencing  at  10:00 
a.m..  in  Room  3M-3  at  the  Federal 
Energv  Regulatorv  Commission,  888 
First  Street,  NT  .  Washington.  DC.  At 
this  session,  the  parties  will  attempt  to 
achieve  resolution  on  appropriate  tariff 
language  in  the  above-captioned  docket 
through  assisted  negotiation.  If  a  party 
has  anv  questions,  please  call  Deborah 
Osborne  at (202) 208-0831. 

Magalie  R.  Salas, 

Secretars'. 

[FR  Doc  02-1086.=;  Filed  5-1-02;  8:45  ami 

BILUNG  CODE  671 7-01 -f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 626-000] 

Arizona  Public  Service  Company; 
Notice  of  Filing 

April  26.2002 

Take  notice  that  on  April  23.  2002. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revisions  to  its  Open 
Access  Transmission  Tariff  (OATT)  in 
order  to  conform  with  the  changes  made 
by  the  Arizona  Independent  ScheduUng 
Administrator  Association  (AISA)  in 
FERC  Docket  No.  ER02-348-0O0.  APS 
requests  an  effective  date  of  December 
15,  2001. 

A  copy  of  this  filing  has  been  ser\'ed 
on  the  AISA,  the  Arizona  Corporation 
Commission  and  all  parties  listed  on  the 
Service  List. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
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Federal  Energy  Regulatorv'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
WTvTV'./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  May  7.  2002. 

Linwood  A.  Watson.  ]t.. 

Deputy  Secretary 

IFR  Doc.  02-10860  Filed  5-1-02:  8:45  am! 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  NJ02-3-000] 

Bonneville  Power  Administration; 
Notice  of  Filing 

April  26.  2002. 

Take  notice  that  on  Februar>'  21.  2002. 
Bonneville  Power  Administration 
(Bonneville)  has  replaced  Attachment  D, 
Methodology  for  Completing  a  System 
Impact  Study,  to  Bonneville's  Open 
Access  Transmission  Tariff  (OATT). 
Bonneville  now  seeks  a  declarator}' 
order  finding  that  its  OATT,  with  the 
replacement  Attachment  D,  continues  to 
maintain  its  reciprocity  status. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
e.xtent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www. ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  May  7,  2002. 

Linwood  A.  Watson,  Jr,, 

Deputy  Secretary. 

fPR  Dor:.  02-10861  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TX02-2-000] 

Kiowa  Power  Partners,  LLC;  Notice  of 
Filing 

April  26.  2002. 

Take  notice  that  on  April  26,  2002, 
Kiowa  Power  Partners,  LLC  (KPP) 
submitted  an  application  under  Section 
210,  211.  and  212  of  the  Federal  Power 
Act.  together  with  an  Offer  of  Settlement 
between  Kiowa  and  Oncor  Electric 
Delivery  Company  (Oncor)  that  has  been 
executed  by  Kiowa,  an  unexecuted 
Interconnection  Agreement  between 
Kiowa  and  Oncor,  and  a  proposed  draft 
order,  seeking  an  order  from  the  Federal 
Energy  Regulatory  Commission 
(Commission)  directing  Oncor  to 
provide  a  physical  interconnection  of 
facilities  and  transmission  services  for 
Kiowa's  1,220  MW  (summer  rating) 
electric  generating  facility  currently 
under  construction  in  Pittsburg  County, 
Oklahoma  and  approving  the  Offer  of 
Settlement. 

Kiowa  states  that  this  filing  has  been 
served  via  facsimile  or  hand  delivery 
upon  Oncor,  the  Electric  Reliability 
Council  of  Texas,  and  the  Public  Utility 
Commission  of  Texas. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 


and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  May  6.  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretan,-. 

[FR  Doc.  02-10856  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-78-000] 

New  York  Municipal  Power  Agency  v. 
New  York  State  Electric  &  Gas  Corp.; 
Notice  of  Complaint 

April  26,  2002. 

Take  notice  that  on  April  25,  2002, 
New  York  Municipal  Power  Agency 
(NYMPA)  tendered  for  filing  a 
complaint  alleging  that  the  New  York 
State  Electric  &  Gas  Corporation 
(NYSEG)  has  failed  to  pay  NYMPA 
members  for  oversupply  of  energy 
delivered  under  Schedule  4  of  NYSEG's 
Open  Access  Transmission  Tariff 
(OATT),  during  the  period  commencing 
on  July  1. 1998  and  concludingjjn 
November  17. 1999. 

Copies  of  the  filing  were  served  upon 
the  NYSEG  and  other  parties  who 
NYMPA  knew  may  be  expected  to  be 
affected  by  the  complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Coirunission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  May  15,  2002. 
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Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  May  15. 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
mnv. /erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretar\\ 

[FR  Dor:.  02-108.50  Filed  5-1-02:  8:4.5  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-15&-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

April  26.  2002. 

Take  notice  that  on  April  15.  2002. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  1250  West 
Century  Avenue.  Bismark.  North  Dakota 
58503.  pursuant  to  Sections  7(c)  and 
7(b)  of  the  Natural  Gas  Act  and  the 
Regulations  of  the  Federal  Energy 
Regulatorv'  Commission,  filed  an 
applitation  for  a  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
the  construction  and  operation  of  three 
natural  gas  storage  injection/withdrawal 
wells  and  for  authorization  to  abandon 
three  existing  natural  gas  storage 
injection/withdrawal  wells  in  the  Cedar 
Creek  (Baker)  Storage  Field,  Fallon 
Count>',  Montana.  The  construction  of 
the  three  new  wells  and  the 
abandonment  of  the  three  existing  wells 
should  not  alter  the  field's  capacity  or 
deliverability.  This  project  is  a 
continuation  of  Williston  Basin's  gas 
storage  well  replacement  program  for 
the  Cedar  Creek  (Baker)  Storage  Field, 
which  began  in  2001.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket  #"  and 


follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Any  questions  regarding  the 
application  should  bo  directed  to  Keith 
A.  Tiggelaar.  Director  of  Regulatory 
Affairs.  Williston  Basin  Interstate 
Pipeline  Companv,  P.O.  Bo.x  5601. 
Bismark.  North  Dakota  58506-5601, 
telephone  (701)  530-1560.  e-mail: 
keith .  tiggelaam  whip .  com . 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  May  17.  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintamed  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  bv  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretarv  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 


However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
tvpicallv  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  bv  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  interA  ene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronicdliy  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commissions  review  process,  a 
final  Commission  order  approving  or 
denving  a  certificate  will  be  issued, 

Magalie  R.  Salas, 

Secretan. 

[FR  Dor.  02-10858  Filed  5-1-02:  8  45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No,  EC02-65-OO0.  et  al.] 

Erie  Boulevard  Hydropower,  L.P.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

April  25.  2002 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 
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1.  Erie  Boulevard  Hydropower.  L.P. 

|Do(  ket  .\o.  E(:02-65-O0Ol 

Take  notice  that  on  April  19.  2002. 
Erie  Boulevard  Hydropower.  L.P,  (Erie) 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  filed  with  the  Federal 
Energy  Regulatorv-  Commission 
(Commission)  an  application  seeking  an 
order  authorizing  the  acquisition  of  the 
transmission  facilities  associated  with 
the  2.2  M\V  Newton  Falls  hydroelectric 
project  owned  by  Newton  Falls 
Holdings.  LLC.  Erie  is  a  Delaware 
limited  partnership  which  owns  and 
operates  70  hydroelectric  developments 
in  the  State  of  New  York  with  a  total 
related  capacity  of  approximately  650 
M\V.  The  facilities  to  be  acquired  are 
located  onthe  Oswegatchie  River  in  St. 
Lawrence  Countv,  NY. 

Comment  Date:  May  10.  2002. 

2.  Coastal  Power  International  IV.  Ltd. 

IDotkot  Nn.  F(;02-122-OOU| 

Take  notice  that  on  April  19,  2002. 
Coastal  Power  International  IV.  Ltd. 
(Coastal  Power)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  regulations. 

Comment  Date:  May  16,  2002. 

3.  Generadora  Electrica  Occidental  S.A. 

[Docket  No.  EG02-1 23-000] 

Take  notice  that  on  April  19,  2002, 
Generadora  Electrica  Occidental  S.A. 
(GEOSA)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Part  365  of  the 
Commission's  regulations  an 
application  for  determination  of  exempt 
wholesale  generator  (EWG)  status  as  of 
the  date  that  Elusa  Power  Investment 
Ltd.  has  completed  its  proposed 
acquisition  of  GEOSA. 

Comment  Date:  May  16,  2002. 

4.  FPLE  Forney,  L.P. 

IDockel  No.  EG02-124-OO01 

Take  notice  that  on  April  16,  2002, 
FPLE  Forney,  L.P.  (the  Applicant),  with 
its  principal  office  at  700  Universe 
Blvd..  |uno  Beach.  Florida  33408,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  is  a  Delaware 
limited  partnership  engaged  directly 
and  exclusively  in  the  business  of 
constructing  and  operating  an 
approximately  1.750  MW  gas-fired 
cogeneration  facility  to  be  located  in 
Kaufman  County.  Texas.  Electric  energy 


produced  by  the  facility  will  be  sold  at 
wholesale. 
Comment  Date:  May  16.  2002, 

5.  AES  NY,  L.L.C,  AES  Eastern  Energy, 
L.P..  AES  Creative  Resources,  L.P.  and 
AEE  2,  L.L.C. 

[Docket  Nos.  ER99- 1701-001.  ER99-177,3- 
002.ER99-2284-0021 

Take  notice  that  on  April  19.  2002, 
AES  Eastern  Energy.  L.P.,  AES  Creative 
Resources,  L.P.,  and  AEE  2.  L.L.C. 
tendered  for  filing  a  triennial  market 
power  analysis  in  compliance  with  AES 
NY,  L.L.C,  86  FERC  161.002  (1999); 
Letter  Order,  Docket  No.  ER99-1761- 
000,  Mar.  16.  1999:  and  Letter  Order. 
Docket  No.  ER99-2284-000.  Apr.  23. 
1999. 

Comment  Date:  May  10.  2002, 

6.  California  Independent  System 
Operator  Corporation,  California 
Independent  System  Operator 
Corporation.  San  Diego  Gas  &  Electric 
Company 

[Docket  Nos.  EROl-889-012,  EROl-3013- 
004.  and  EL00-9.=i-059[ 

Take  notice  that  on  April  17.  2002. 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  amendments  to  its  Employee  Code 
of  Conduct  and  Governors  Code  of 
Conduct. 

This  ISO  states  that  this  filing  has 
been  served  upon  the  Public  Utilities' 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  Date:  May  8.  2002. 

7.  TransAita  Energy  Marketing  (US) 
Inc. 

[Docket  No.  EROl-3148-OOl] 

Take  notice  that  on  April  22.  2002,  in 
compliance  with  the  Commission's 
March  29,  2002  letter  order  in  Docket 
No.  EROl-3148-000.  TransAita  Energy 
Marketing  (US)  Inc.  (TEMUS)  submitted 
a  request  that  the  Commission  accept  for 
filing  changes  in  the  designation  of 
Merchant  Energy  Group  of  the 
Americas.  Inc.  "s  (MEGA)  Rate  Schedule 
FERC  No.  1  to  reflect  TEMUS's 
succession  to  MEGA's  rate  schedule. 

Comment  Date:  May  13,  2002. 

8.  American  Electric  Power 

[Docket  No.  ER02-282-002] 

Take  notice  that  on  April  22.  2002. 
American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Facilities, 
Operation  and  Maintenance  Agreement 


(Facility  Agreement)  dated  June  1.  2001. 
between  AEP,  agent  for  Columbus 
Southern  Power  Company  (CSP)  and 
Buckeye  Rural  Electric  Cooperative,  Inc. 
(BREC)  and  Buckeye  Power,  Inc. 
(Buckeye). 

The  Facility  Agreement  provides  for 
the  establishment  of  a  new  BREC 
delivery  point,  pursuant  to  provisions  of 
the  Power  Delivery  Agreement  (PDA) 
between  CSP,  Buckeye.  The  Cincinnati 
Gas  &  Electric  Company,  The  Dayton 
Power  and  Light  Company, 
Monongahela  Power  Company,  Ohio 
Power  Company  and  Toledo  Edison 
Company,  dated  Ianuar\'  1,  1968.  AEP 
requested  an  effective  date  of  June  8, 

2001  for  the  Facility  Agreement. 

The  Facility  Agreement  was  accepted 
for  filing  effective  June  8.  2001  by  Order 
dated  December  20,  2001.  This  filing 
complies  with  the  Commission's 
subsequent  Order  issued  March  22. 

2002  rejecting  AEP's  request  for  waiver 
of  certain  filing  requirements. 

AEP  states  that  copies  of  its 
compliance  filing  were  served  upon 
BREC.  Buckeye  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date:  May  13.  2002. 

9.  Duke  Energy  Marshall,  LLC 

[Docket  No.  ER02-.1 30-002] 

Take  notice  that  on  April  22.  2002. 
Duke  Energy  Marshall.  LLC  filed  a 
notice  of  status  change  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  connection  with  the 
Commission's  Order  authorizing  a 
change  in  upstream  control  of  Engage 
Energy  America  LLC  and  Frederickson 
Power  L.P.  resulting  from  a  transaction 
involving  Duke  Energy^  Corporation  and 
Westcoast  Energy  Inc.  (Engage  Energy 
America.  LLC.  Frederickson  Power.L.P., 
Duke  Energy  Corp.,  98  FERC  1  61.207 
(2002)). 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  list 
compiled  by  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission  in  this 
proceeding. 

Comment  Date:  May  13,  2002. 

10.  DTE  East  China,  LLC 

[Docket  No.  ER02-971-000] 

Take  notice  that  on  April  19.  2002, 
DTE  East  China,  LLC  tendered  for  filing 
under  Section  205  of  the  Federal  Power 
Act  an  amendment  to  its  application  in 
the  above-referenced  docket  requesting 
that  the  Commission  hold  in  abeyance 
its  request  for  market-based  rate 
authorization. 

Comment  Date:  May  10,  2002. 
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11.  Virginia  Electric  and  Power 
Company 

IDotki't  No.  ER02-1 474-002] 

Take  notice  that  on  April  22.  2002. 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  revised 
cover  sheet  and  Section  2.1  to  modify 
the  proposed  effective  date  of  an 
executed  Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  between  Dominion  Virginia 
Power  and  Industrial  Power  Generating 
Corporation  (Ingenco). 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  allow  the 
Interconnection  Agreemfent.  as  revised, 
to  become  effective  on  June  1.  2002. 
Copies  of  the  filing  were  served  upon 
Ingenco  and  the  V'irginia  State 
Corporation  Commission. 

Comment  Date:  May  13.  2002. 

12.  Virginia  Electric  and  Power  . 
Company 

[Docket  No.  ER02-1480-0011 

Take  notice  that  on  April  22.  2002. 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  a  revised 
cover  sheet  and  Section  2.1  to  modify' 
the  proposed  effective  date  of  an 
executed  Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  between  Dominion  \'irginia 
Power  and  Industrial  Power  Generating 
Corporation  (Ingenco). 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  allow  the 
Interconnection  Agreement,  as  revised, 
to  become  effective  on  June  1.  2002. 
Copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  May  13,  2002. 

13.  Virginia  Electric  and  Power 
Company 

iDocket  No.  ER02- 1601 -000 i 

Take  notice  that  on  April  22.  2002. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingencos 
generating  facility  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  luly  1.  2002. 
Copies  of  the  filing  were  served  upon 


Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  May  13.  2002. 

14.  Virginia  Electric  and  Power 
Company 

ID()(  kct  Nu.  ER02- 1602-000] 

Take  notice  that  on  April  22.  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
.•\greement  (Interconnection  Agreement) 
with  Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingencos 
generating  facility  and  Dominion 
\'irginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  luly  1.  2002. 
Copies  of  the  filing  w(>re  served  upon 
Ingenco  and  the  X'irginia  State 
Corporation  Commission. 

Comment  Date:  May  13.  2002. 

15.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER02-1 603-000] 

Take  notice  that  on  April  22.  2002. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
generating  facility  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  luly  1.  2002. 
Copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  May  13.  2002. 

16.  Virginia  Electric  and  Power 
Company 

lDu(.kel  No.  ER02-1(.04-U()0l 

Take  notice  that  on  April  22.  2002. 
\'irginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnectiim  .Agreement) 
with  Industrial  Power  Generating 
Corporation  (Ingenco).  The 
Interconnection  Agreement  sets  forth 


the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
generating  facility  and  Dominion 
\'irginia  Power's  transmission  system. 

Dominion  X'irginia  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  accept  this 
filing  to  make  the  Interconnection 
Agreement  effective  on  luly  1.  2002. 
Copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  May  13.  2002. 

17.  AES  Alamitos.  L.L.C..  AES 
Huntington  Beach.  L.L.C.,  and  AES 
Redondo  Beach,  L.L.C. 

iUuiMr!  No   ER02-16U3-000] 

Take  notice  that  on  April  19,  2002. 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  the  Commission's  Orders 
in  the  referenced  dockets.  AES 
Alamitos.  L.L.C.  .AES  Huntington 
Beach.  L.L.C.  and  .\ES  Redondo  Beach. 
L.L.C.  filed  .Amendment  No.  2  dated  as 
of  March  5.  2002,  to  the  Capacity  Sale 
and  Tolling  .Agreement  dated  as  of  May 
1,  1998  (Tolling  Agreement),  and  filed 
executed  Corporate  Guarantees  to 
replace  Schedules  19.1  and  19.2  of  the 
Tolling  Agreement. 

Comment  Datf:  Mav  10.  2002. 

18.  Southern  California  Edison 
Company 

IDocket  No.  ER02-1 606-000] 

Take  notice,  that  on  April  22.  2002. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the  Amended 
and  Restated  Letter  Agreement 
(Amended  Agreement)  between  SCE 
and  Blythe  Energy  LLC  (Blythe  Energy). 
The  Amended  .Agreement  reflects  SCE's 
and  Blythe  Energy's  ^Parties) 
negotiations  to  amend  the  original  letter 
agreement  in  order  to  incorporate  into 
the  Amended  Agreement  an  interim 
arrangement  between  the  Parties 
pursuant  to  which  SCE  wdl  engineer, 
design,  procure,  and  commence 
construction  and  installation  of  system 
facilities  to  interconnect  Blythe  Energy's 
520  M\V  generation  project  to  the 
Western  Area  Power  .Administration's 
transmission  system. 

SCE  requests  the  Commission  to 
assign  an  effective  date  of  .April  11,  2002 
to  the  Amended  .Agreement.  Copies  of 
this  filing  were  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  Blvthe  Energy. 

Comment  Date:  Mav  13.  2002. 

19.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

IDocket  No.  ER02-1 607-000] 

Take  notice  that  on  April  22,  2002. 
Midwest  Independent  Transmission 
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System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  bv  Engage  Energy  America 
LLC. 

A  copy  of  this  filing  was  sent  to 
Engage  Energy  America  LLC. 

Comment  Date:  May  13,  2002. 

20.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No,  ER02-160H-0001 

Take  notice  that  on  April  22,  2002, 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  Northern  Indiana  Public 
Service  Company. 

A  copy  of  this  filing  was  sent  to 
Northern  Indiana  Public  Service 
Company. 

Comment  Date:  May  13.  2002. 

21.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER02-1609-000] 

Take  notice  that  on  April  22.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory- 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  Morgan  Stanley  Capital 
Group  Inc. 

A  copy  of  this  filing  was  sent  to 
Morgan  Stanley  Capital  Group  Inc. 

Comment  Date:  May  13.  2002. 

22.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  E:R02-1610-0001 

Take  notice  that  on  April  22,  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  City  of  Hamilton.  Ohio. 

A  copy  of  this  filing  was  sent  to  City 
of  Hamilton.  Ohio. 

Comment  Date:  May  13.  2002. 


23.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1611-0001 

Take  notice  that  on  April  22.  2002. 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  bv  J.  Aron  &  Company. 

A  copy  of  this  filing  was  sent  to  J. 
Aron  &  Company. 

Comment  Date:  May  13.  2002. 

24.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1612-000| 

Take  notice  that  on  April  22,  2002, 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  Conectiv  Energy  Supply, 
Inc. 

A  copy  of  this  filing  was  sent  to 
Conectiv  Energv  Supply.  Inc. 

Comment  Date:  May  13,  2002. 

25.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-161 3-000) 

Take  notice  that  on  April  22.  2002, 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  IDACORP  Energy  L.P. 

A  copy  of  this  filing  was  sent  to    . 
IDACORP  Energv  L.P. 

Comment  Date:  May  13,  2002. 

26.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-lf)14-000l 

Take  notice  that  on  April  22,  2002. 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  Ohio  Valley  Power 
Scheduling. 

A  copy  of  this  filing  was  sent  to  Ohio 
Valley  Power  Scheduling. 


Comment  Date:  May  13,  2002. 

27.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1615-000| 

Take  notice  that  on  April  22,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  by  Tractebel  Energy 
Marketing,  Inc. 

A  copy  of  this  filing  was  sent  to 
Tractebel  Energ>'  Marketing,  Inc. 

Comment  Date:  May  13,  2002. 

28.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1616-000| 

Take  notice  that  on  April  22,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  submitted  for  filing  Service 
Agreements  for  the  transmission  service 
requested  bv  TransCanada  Power. 

A  copy  of  this  filing  was  sent  to 
TransCanada  Power.  Comment  Date: 
May  13,2002. 

29.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-1622-000| 

Take  notice  that  on  April  22,  2002, 
Southern  Company  Services,  Inc.. 
tendered  for  filing  a  Service  Agreement 
with  Entergy  Services.  Inc.  for  long-term 
service  between  Southern  Companies 
and  Entergy  Services.  Inc.  The  service 
agreement  has  been  entered  into  under 
Southern  Companies'  Market-Based 
Rate  Tariff,  Southern  Company  Services, 
Inc.,  FERC  Electric  Tariff  Second 
Revised  Volume  No.  4,  with  an  effective 
dateof  June  1,  2002. 

Comment  Date:  May  13.  2002. 

30.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER02-1623-0001 

Take  notice  that  on  April  22,  2002, 
Alliant  Energy  Corporate  Services.  Inc. 
(AECS)  on  behalf  of  Interstate  Power 
Company  (IPC),  lES  Utilities  Inc.  (lES) 
and  Wisconsin  Power  and  Light  (WPL) 
tendered  for  filing  a  Negotiated  Capacity 
Transaction  (Agreement)  between  IPC 
and  WPL  for  the  period  May  1.  2002 
through  April  30.  2003,  The  Agreement 
was  negotiated  to  provide  service  under 
the  Alliant  Energy  System  Coordination 
and  Operating  Agreement  among  lES, 
IPC,  WPL  and  Alliant  Energy. 
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Comment  Date:  May  13,  2002. 
31.  PJM  Interconnection,  L.L.C. 

[Docket  No.  RTOl-98-007  ) 

Take  notice  that  on  April  19,  2002, 
PIM  Interconnection.  L.L.C.  (PIM) 
supplemented  its  March  28,  2002  filing 
in  this  docket  with  several  additional 
conforming  changes  to  the  PJM  Open 
Access  Transmission  Tariff  (Tariff], 
Amended  and  Restated  Operating 
Agreement  of  P[M  Interconnection. 
L.L.C.  (Operating  Agreement),  and  PJM 
"Transmission  Owners  Agreement"  that 
are  necessary  to  reflect  the  April  1,  2002 
implementation  of  the  "PJM  West" 
arrangement  approved  by  the 
Commission  in  its  July  12.  2001.  January' 
30,  2002,  and  March  i,  2002  orders  in 
this  proceeding. 

Copies  of  this  filing  have  been  served 
on  all  PJM  Members  and  the  state 
electric  regulatory  commissions  in  the 
PJM  control  area  and  Allegheny  Power 
System  service  area. 

Comment  Date:  May  28.  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  nr 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
vvwTV'./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #  '  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas. 

Secretan,'. 

[FR  Doc.  02-10807  Filed  3-1-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-41 5-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Patriot  Pipeline  Project 

April  26.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  in  the  above- 
referenced  docket. 

The  DEIS  was  prepared  to  satisfv'  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  Commission's  implementing 
regulations  under  Title  18,  Code  of 
Federal  Regulations  (CFR).  Part  380.  The 
staff  concludes  that  approval  of  the 
proposed  project  with  the  appropriate 
mitigating  measures  as  recommended, 
would  have  limited  adverse 
environmental  impact.  The  DEIS  also 
evaluates  alternatives  to  the  proposed 
Project,  and  requests  comments  on 
them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the  Patriot 
Project  which  consists  of  two 
components,  the  Mainline  Expansion 
and  the  Patriot  Extension. 

Mainline  Expansion 

•  Construct  approximately  87.3  miles 
of  pipeline  loops,  ranging  in  size  from 
20  to  24  inches  in  diameter: 

•  LIprate  approximately  77.2  miles  of 
pipeline: 

•  Abandon  and  re-lay  approximately 
22.5  miles  of  pipeline: 

•  Construct  five  new  compressor 
stations:  and 

•  Modif\'  10  existing  compressor 
stations: 

Patriot  Extension 

•  Construct  approximately  99.7  miles 
of  new  pipeline  (24-  and  16-inch- 
diameter): 

•  Three  new  meter  stations;  and 

•  Associated  mainline  valves  and 
appurtenant  facilities  in  Virginia  and 
North  Carolina. 

The  staff  has  also  evaluated  12  major 
route  alternatives.  Nine  of  these  were 
removed  from  further  consideration. 
The  remaining  three  major  route 
alternatives  appear  to  have 
environmental  benefits  relative  to  the 


proposed  route.  We  ^  are  requesting 
public  comment  on  these  three  major 
route  alternatives.  We  analyzed  seven 
route  variations:  five  were  removed 
from  further  consideration,  and  two  are 
recommended  over  the  proposed  route. 
We  examined  four  alternative 
compressor  station  sites:  two  were 
removed  from  consideration  after  our 
analyses  and  two  are  recommended  over 
the  proposed  sites.  We  evaluated  tAvo 
alternative  interconnect  sites  for  the 
proposed  Transco  interconnect,  both  of 
which  were  removed  from  further 
consideration. 

Comment  Procedures  and  Public 
Meetings 

Anv  person  wishmg  to  comment  on 
the  DEIS  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instrurtions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded; 

•  Send  one  original  and  two  copies  of 
vour  comments  to:  Ms.  Magalie  R  Salas. 
Secretary,  Federal  Energy  Regulatory' 
Commission,  888  First  St.,  N.E..  Room 
lA,  Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Branch  2.  PJ- 
11.2 

•  Reference  Docket  No.  CPOl^lS- 
000 

•  Mail  \our  comments  so  that  they 
will  be  received  in  VVashington.  DC  on 
or  before  June  17.  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  Comments  may  also  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(al(l)(iii)  and  the  instructions 
on  the  Commissions  Internet  web  site 
{http://ww\s\ferc.gov)  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments, 
you  will  need  to  create  an  account, 
which  can  be  created  by  clicking  on 
'Login  to  File"  and  the  "New  User 
Account." 

In  addition  to  accepting  written 
comments,  the  Commission  will  hold 
five  public  meetings  at  the  times  and 
locations  shown  below  to  receive 


'    We.     us.  "  and  "our"  refer  to  llie 
environmental  staff  of  the  Office  of  Energy  Projects, 
pari  of  the  Commission  staff. 
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comments  on  this  DEIS.  Interested  the  environmental  impacts  described  in 

groups  and  individuals  are  encouraged       the  DEIS, 
to  attend  the  meetings  and  comment  on 


Date  and  time 


Location 


Tuesday  May  21   2002  7pm     i  Patnck  Henry  Community  College,  Theatre,  645  Patnot  Ave- 

I      nue,  Martinsville,  VA  24115. 

Wednesday  May  22  2002  7  pm    ,  Patnck  County  Community  Center,  Rotary  Field  Memorial, 

Building  Gymnasium,  420  Woodland  Drive,  Stuart,  VA 
24171 

Thursday  May  23  2002  7  pm Veterans  of  Foreign  Wars,  Grover  King  Post   1115,   701 

West  Stuart  Drive,  Hlllsville,  VA  24343. 

Wednesday  May  29.  2002  7  p.m  !  Mountain  Arts  Community  Center  Theater,  809  Kentucky  Av- 
enue 

Thursday  May  30  2002  7pm  Slater  Community  Center  Auditorium,  325  McDowell  Street, 

Bnstol,  TN  37620. 


Phone 


(276)  638-8777 
(276)694-3917 

(276)  72&-291 1 
(423)886-1959 
(423)  764-4023 


After  comments  have  been  reviewed, 
any  significant  new  issues  will  be 
investigated.  When  the  DEIS  has  been 
modified  as  appropriate,  the  staff  will 
publish  and  distribute  a  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  will  contain  the  staffs 
responses  to  timelv  comments  filed  on 
the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  partv  to  the  proceeding  must 
file  a  Motion  to  Intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (see  18  CFR 
385,214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 
must  file  your  request  to  intervene  as 
specified  above.-  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

All  inten'enors,  agencies,  elected 
officials,  local  governments,  special 
interest  groups,  Indian  tribes,  affected 
landowners,  local  libraries,  media,  and 
anyone  providing  written  comments  on 
the  DEIS  will  receive  a  copy  of  the  FEIS. 
If  vou  do  not  wish  to  comment  on  the 
DEIS  but  wish  to  receive  a  copy  of  the 
FEIS,  vou  must  write  to  the  Secretary  of 
the  Commission,  indicating  this  request. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission.  Public  Reference  and  Files 
Maintenance  Branch.  888  First  Street. 
ME..  Room  2A.  Washington.  DC  20426. 
(202) 208-1371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  DEIS 
have  been  mailed  to  Federal,  state,  and 


local  government  agencies;  elected 
officials,  environmental  and  public 
interest  groups;  affected  landowners 
who  requested  a  copy  of  the  DEIS; 
Native  American  tribes  that  might  attach 
religious  and  cultural  significance  to 
historic  properties  in  the  area  of 
potential  effect:  local  libraries  and 
newspapers:  and  the  Commission's  list 
of  parties  to  this  proceeding.  Members 
of  the  public  who  signed  petitions  but 
did  not  request  a  copy  of  the  DEIS  were 
sent  the  Executive  Summary.  Additional 
information  about  the  proposed  project 
is  available  from  the  Commission's 
Office  of  External  Affairs,  at  (202)  208- 
1088  or  on  the  FERC  Internet  web  site 
[w\uv.ferc.gov).  using  the  "RIMS"  link 
to  information  in  this  docket  number. 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  menu,  and 
follow  the  in.structions.  For  assistance 
with  access  to  RIMS,  the  RIMS  help  line 
can  be  reached  at  (202)  208-2222, 

Similarly,  the  "CIPS  "  link  on  the 
FERC  Internet  web  site  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission  with  regard  to  this 
docket,  such  as  orders,  notices,  and 
rulemakings.  From  the  FERC  Internet 
web  site,  click  on  the  '•CIPS"  link,  select 
"Docket  #"  from  the  CIPS  menu,  and 
follow  the  instructions.  For  assistance 
with  access  to  CIPS.  the  CIPS  help  line 
can  be  reached  at  (202)  208-2222. 

Magalie  R.  Salas. 

Secretary-. 

(FR  Doc.  ()2-U)H5T  Filed  .5-1-02:  8:45  am] 

BILLING  CODE  6717-01-P 


-  Inti'H  tMitions  dl.so  may  t)fl  filed  eiuctronically  via 
the  Internet  in  lieu  of  paper.  .See  the  previous 
tlisrii>,sioji  nn  filins  (  oinments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Solicitation  of  Scoping 
Comments 

April  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License, 

b.  Project  No, :  2  3  3-08 1 . 

c.  Date  Filed:  October  19,  2001. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Pit  3.  4,  and  5 
Hydroelectric  Project, 

f.  Location:  On  the  Pit  River,  in  Shasta 
County,  near  the  community  of  Burney 
and  the  Intermountain  towns  of  Fall 
River  Mills  and  McArthur.  California. 
The  project  includes  746  acres  of  lands 
of  the  United  States,  which  are 
administered  by  the  Forest  Supervisor 
of  the  Shasta  Trinity  National  Forest 
and  the  Forest  Supervisor  of  the  Lassen 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U,S.C.  791(a)-825(r), 

h.  Applicant  Contact:  Mr.  Randal 
Livingston,  Lead  Director,  Hydro 
Generation  Department.  Pacific  Gas  and 
Electric  Companv.  P.O.  Box  770000, 
NllC,  San  Francisco,  CA  94177,  (415) 
973-6950, 

i,  FERC  Contact:  John  Mudre,  (202) 
219-1208  OT  john.mudre@ferc.gov. 

'].  Deadline  for  filing  scoping 
comments:  June  24,  2002, 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
•  Salas,  Secretary,  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
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paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  {http:// 
wviiv.ferc.gov]  under  the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  ser\'e  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analvsis  at  this  time. 

1.  The  existing  Pit  3,  4,  5  Project 
consists  of  three  hydraulically- 
connected  developments,  with  a  total  of 
four  dams,  four  reser\'oirs.  three 
powerhouses,  associated  tunnels,  surge 
chambers  emd  penstocks.  The 
powerhouses  contain  nine  generating 
units  with  a  combined  operating 
capacity  of  about  325  MW.  No  new 
construction  is  proposed. 

The  Pit  3  development  consists  of:  1) 
the  1,293-acre  Pit  3  Reservoir,  known  as 
Lake  Britton,  with  a  gross  storage 
capacity  of  41,877  acre-feet  at  elevation 
2,737.5  feet  National  Geodetic  Vertical 
Datum  (NGVD)  and  a  useable  capacity 
of  14,443  acre-feet;  2)  the  Pit  3  Dam,  a 
concrete  gravity  structure  with  a  crest 
length  of  494  feet  and  a  maximum 
height  of  130  feet,  which  includes  a  254- 
foot-wide  ogee  spillway  with  three  bays 
that  contain  six-foot-high  inflatable 
rubber  gates  and  three  low  level  outlets 
each  with  a  7-foot  by  7-foot  gate;  3)  a 
reinforced  concrete  intake  structure 
located  upstream  of  the  dam  with  steel 
trashracks  and  two  8-foot-wide  by  18- 
foot-high  slide  gates;  4)  a  19-foot- 
diameter  concrete  tunnel  in  two 
sections,  with  a  total  length  of  21,203 
feet;  5)  a  surge  chamber  that  ranges  from 
64  to  94  feet  in  diameter  and  has  a  10- 
foot-diameter  riveted  steel  overflow- 
pipe  that  extends  to  the  river;  6)  three 
penstocks,  9  to  11  feet  in  diameter  and 
600  feet  in  length;  7)  an  84-feet  by  194- 
foot  reinforced  concrete,  multi-level 
powerhouse;  8]  three  generating  units, 
driven  by  three  vertical  Francis 
turbines,  each  with  a  normal  operating 
capacity  of  23.3  MW  for  a  total  capacity 
of  69.9  MW;  and  9)  appurtenant 
facilities.  One  of  the  low  level  sluices 
has  been  modified  to  provide  a 
minimum  flow  release. 

The  Pit  4  development  consists  of:  (1) 
The  105-acre  Pit  4  Reservoir,  with  a 
gross  storage  capacity  of  1,970  acre-feet 
at  elevation  2,422.5  feet  NGVD  and  a 
useable  storage  of  1,382  acre-feet;  (2) 
The  Pit  4  Dam.  consisting  of  a  gravity- 


type  overflow  section,  including  a 
spillway  with  two  drum  gates,  three  7- 
foot-wide  by  7-foot-high  low  level  sluice 
gates,  and  a  42-inch-diameter  minimum 
flow  outlet.  213  feet  in  length  with  a 
maximum  height  of  108  feet,  and  a  slab- 
and-buttress-type  section,  202  feet  in 
length  with  a  maximum  height  of  58 
feet;  (3)  A  reinforced  concrete  intake 
structure  located  upstream  of  the  dam 
with  steel  trashracks  and  one  15-foot- 
wide  by  19-foot-high  roller  gate:  (4)  A 
19-foot-diameter  pressure  turmel  with  a 
total  length  of  21.408  feet:  (5)  Two  12- 
foot-diameter,  riveted  pipe  penstocks, 
780  feet  in  length,  that  taper  to  9  feet  in 
diameter;  (6)  A  63-foot-diameter 
reinforced  concrete  surge  chamber  with 
a  16-foot-diameter  central  riser;  (7)  A 
four-level,  84.5-foot  by  155-foot  steel- 
framed,  reinforced  concrete 
powerhouse;  8)  two  generating  units, 
driven  by  two  vertical  Francis  turbines, 
each  with  a  combined  normal  operating 
capacity  of  47.5  MW  for  a  total  capacity 
of  95  NiW:  and  (9)  Appurtenant 
facilities. 

The  Pit  5  development  consists  of:  (1) 
The  32-acre  Pit  5  Reservoir,  with  a  gross 
storage  capacity  of  314  acre- feet  at 
elevation  2.040.5  feet  NGVD  and  a 
useable  storage  capacity  of  202  acre-feet; 
(2)  The  Pit  5  Dam,  with  a  concrete 
gravity  overflow  structure  340  feet  in 
length  and  a  maximum  height  of  67  feet 
which  includes  four  spill  bays  with  50- 
foot-wide  by  26.3-foot-high  steel  wheel 
gates  and  a  30-inch  diameter  outlet  for 
minimum  flow  releases;  (3)  A  reinforced 
concrete  intake  structiu-e  located 
upstream  of  the  dam  with  steel 
trashracks  and  a  15-foot-wide  by  19- 
foot-high  gate;  (4)  The  19-foot-diameter 
Tunnel  No.  1  with  a  length  of  5.109  feet; 
(5)  The  48-acre  Pit  5  Tunnel  Reservoir 
(also  known  as  the  Open  Conduit),  with 
a  gross  storage  capacity  of  1 ,044  acre- 
feet  at  elevation  2,040.5  feet  NGVD  and 
a  useable  storage  capacity  of  645  acre- 
feet;  (6)  The  Pit  5  Tunnel  Reservoir 
Dam,  a  compacted  earth  fill 
embankment  structure  that  is 
approximately  3,100  feet  long  and  66 
feet  high,  and  includes  a  reinforced 
concrete,  siphon  spillway  with  six  8- 
foot-wide  by  3.5-foot-high  barrels  and  a 
separate  30-inch  diameter  outlet  pipe  to 
drain  the  reservoir;  (7)  The  19-foot- 
diameter  Pit  5  Tunnel  No.  2  consisting 
of  circular  and  horseshoe-shaped 
sections  with  a  total  length  of  23,149 
feet;  (8)  A  reinforced  concrete  surge 
chamber  that  varies  from  40  to  88  feet 
in  diameter  and  has  a  16-foot-diameter 
central  riser;  (9)  Four  penstocks  that 
range  from  7.5  to  9  feet  in  diameter  that 
are  1.380  feet  in  length;  (10)  A  90-foot 
by  266.5-foot  steel-framed,  reinforced 


concrete,  multi-level  powerhouse;  (11) 
Four  generating  units,  driven  by  four 
vertical  Francis  turbines,  each  with  a 
combined  normal  operating  capacity  of 
40  M\V  for  a  total  capacity  of  160  NIW: 
and  12)  appurtenant  facilities.  The 
outlet  of  Tunnel  No.  1  and  the  inlet  for 
Turmel  No.  2  are  located  in  the  bed  of 
the  Tunnel  Reser\'oir 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link- 
select  "Docket  #■'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Assessment  (EA)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EA  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposes 
action. 

Scoping  Meetings 

The  Commission  will  hold  three 
scoping  meetings  to  solicit  your 
comments,  oral  and  written,  on  Scoping 
Document  1  and  the  overall  scope  of  the 
EA.  Two  evening  meetings  will  be  held. 
The  first  evening  meeting  will  be  held 
on  May  22.  2002,  from  7:00  p.m.  to  9  00 
p.m.  at  the  Bumey  Community  Center  at 
37477  Main  Street,  Bumey.  California 
96013.  The  second  evening  meeting  will 
be  held  on  May  23,  2002.  from  7:00  p.m. 
to  9:00  p.m.  at  the  Big  Bend  Community 
Center  at  30284  Hot  Springs  Row,  Big 
Bend,  California  96011.  A  morning 
meeting  will  be  held  on  May  23.  2002. 
from  9:30  a.m.  to  noon  at  the  Best 
Western  Hilltop  Inn.  2300  Hilltop  Drive, 
Redding,  California  96002  We  invite  all 
interested  agencies,  non-go vermnental 
organizations.  Native  American  tribes, 
and  individuals  to  attend  one  or  more 
of  the  meetings. 

At  the  scoping  meetings,  the  staff  will 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meetings 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
in  issues  that  should  by  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of.  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify'  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analvsis. 
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The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  for  this  Commission 
proceeding. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarif\'ing  the  issues  to  be 
addressed  in  the  EA. 

Site  Visit 

We  also  will  visit  the  project  site  on 
Mav  22.  2002.  at  8  a.m..  meeting  at  the 
lamo  Boat  Launch,  off  of  High  89  at 
Lake  Britton;  the  public  is  invited  to 
attend.  Individuals  attending  the  site 
visit  should  provide  their  own 
transportation  and  bring  a  lunch. 
Anvone  with  questions  about  the  site 
visit  should  contact  Mr.  Jim  Holeman  of 
PG&E  at  (415)  973-6891. 

Magalie  R.  Salas, 

Secretan.. 

|FR  Dor.  02-10862  Filed  5-1-02:  8:4.5  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  Licenses  and 
Solicitation  of  Comments 

.April  26.2002. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Application  Type:  Transfer  of 
Ljic6ns6S. 

b.  Project  Sos:  10822-003.  10823- 
003.  11143-013.  11168-012,  and  11547- 
009. 

c.  Date  Filed:  April  15,  2002. 

d.  Applicants:  Summit  Hydropower 
and  Summit  Hydropower,  Inc. 
(transferors)  and  Summit  Hydro.  LLC 
and  Glen  Falls  Hydro,  LLC  (transferees). 

e.  Project  Names  and  Locations:  The 
Collinsville  Upper  and  Lower  Projects 
are  on  the  Farmington  River  in  Hartford 
Countv'.  Connecticut.  The  Glen  Falls 
Project  is  on  the  Moosup  River,  the 
Dav'ville  Pond  Project  is  on  the  Five 
Mile  River,  and  the  Hale  Project  is  on 
the  Quinebaug  River,  all  in  Windham 
County,  Connecticut.  The  projects  do 
not  occupy  federal  or  tribal  lands. 

f.  Filea  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825{r)). 

g.  Applicant  Contact:  Duncan  S. 
Broatch,  Summit  Hydro,  LLC.  67  May 
Brook,  Woodstock.  CT  06281,  (860) 
928-1978. 

h.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 


i.  Deadline  for  filing  comments, 
protests,  and  interventions:  May  29, 
2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Roman  Salas.  Secretary-.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE..  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The 
Applicants  request  approval  for  transfer 
of  the  hcenses  for  Project  Nos.  10822, 
10823,  11168,  and  11547  from  Summit 
Hydropower  to  Summit  Hydro,  LLC  and 
of  the  license  for  Project  No.  11143  from 
Summit  Hydropower  to  Glen  Falls 
Hydro.  LLC,  in  connection  with  the 
proposed  reorganization  of  the  licensee. 

All  five  licenses  were  issued  to 
"Summit  Hydropower,"  a  partnership. 
However,  on  March  3,  1993,  the 
partners  formed  Summit  Hydropower, 
Inc.  in  place  of  the  partnership,  and  the 
corporation  then  acquired  all  of  the 
partnership's  assets.  As  the  licenses  for 
Project  Nos.  11143  and  11168  had  been 
issued  prior  to  March  3,  1993,  the 
transfer  applications  for  those  two 
projects  will  also  be  considered  requests 
for  after-the-fact  approval  of  the 
transfers  that  resulted  from  the 
partnership-to-corporation  change.  The 
remaining  licenses  were  erroneously 
issued  in  the  partnership's  name  after 
March  3.  1993. 

k.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
vvww.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions.  (Call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conmiission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary-,  Federal 
EnergV'  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary-. 

[FR  Doc.  02-10864  Filed  5-1-02;  8:45  amj 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2042-013] 

PUD  m  Of  Pend  Oreille  County;  Notice 
of  Meeting  for  the  Box  Canyon 
Hydroelectric  Project 

April  26,  2002. 

a.  Date  and  Time  of  Meeting:  May  16. 
2002. 10  a.m.  PST  to  2  p.m.  PST 

b.  Place:  By  copy  of  this  notice  we  are 
inviting  U.S.  Forest  Service,  U.S. 
Department  of  the  Interior,  Washington 
Department  of  Fish  &  Wildlife  and 
Idaho  Department  of  Fish  &  Game. 
Kalispel  Tribe  of  Indians,  and  other 
interested  parties  to  participate  in  a 
conference,  either  in  person  at  the 
Airport  Ramada  Inn,  Spokane,  WA.  or 
via  telephone  from  their  location. 

c.  FERC  Contact:  Timothy  Welch  at 
(202) 219-2666: 

timothy,  welch@ferc.gov. 
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d.  Purpose  of  the  Meeting:  The 
Federal  Energy  Regulator*-  Commission 
seeks  hirther  clarification  of  resource 
agency  comments,  mandatory 
conditions,  and  recommended 
protection,  mitigation,  and 
enhancement  measures  filed  in  response 
to  our  Notice  of  Ready  for 
Environmental  Analysis  issued 
September  4.  2002.  At  this  time,  we  seek 
further  clarification  of  estimated  costs 
for  implementation  of  these 
recommended  measures  in  order  to 
complete  the  developmental  analysis 
required  for  our  NEPA  document. 

e.  Agenda:  Clarification  and 
confirmation  of  the  assumptions 
underlying  the  estimated  costs  to 
implement  the  cited  environmental 
measures. 

f.  All  local,  state,  and  federal  agencies. 
Indian  Tribes  and  interested  parties,  are 
hereby  invited  to  participate  in  this 
meeting.  Those  wishing  to  audit  by 
teleconference,  may  do  so.  In  either 
case,  please  register  with  either  Timothy 
Welch  at  the  number  listed  above  or 
with  Leslie  Smythe  at  (781)  444-3330 
ext.481:  Ismythe^louisberger.com  No 
later  than  close  of  business  May  14. 
2002. 

Magalie  R.  Salas. 

Secretan,'. 

[FR  Doc.  02-10863  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD02-1 3-000] 

Notice  of  Technical  Conference  and 
Agenda;  Southeast  Energy 
Infrastructure  Conference 

.■\pril  26.  2002. 

As  announced  in  the  Notice  of 
Conference  issued  on  March  20,  2002. 
the  Federal  Energ\'  Regulator}- 
Commission  (FERC)  will  hold  a 
conference  on  May  9,  2002  to  discuss 
issues  regarding  energy  infrastructure  in 
the  southeastern  states.  These  states 
include  Virginia,  North  Carolina,  South 
Carolina.  Georgia,  Florida.  Alabama. 
Mississippi,  Louisiana.  Texas.  Arkansas, 
and  Tennessee.  This  one-day  conference 
will  begin  at  10  a.m.^  and  conclude  at 
approximately  5  p.m.,  and  will  be  held 
at  the  Orlando  World  Center  Marriott 
Resort  and  Conference  Center,  8701 
World  Center  Drive,  Orlando.  Florida 


'  This  reflects  a  change  in  starting  time  from  the 
March  20,  2002  notice. 


(1-800-621-0638).  All  interested 
persons  are  invited  to  attend. 

The  conference  will  focus  on  the 
adequacv  of  the  electric,  gas  and  other 
energy  infrastructure  in  the  Southeast, 
and  related  matters.  The  FERC 
Commissioners  will  attend,  and  the 
Governors  and  state  utility 
commissioners  of  the  southeastern 
states  have  been  invited  to  participate. 
The  goal  is  to  identify-  present 
infrastructure  conditions,  needs, 
investment  and  other  barriers  to 
expansion,  and  environmental  and 
landowner  concerns.  We  look  forward 
to  an  informative  discussion  of  the 
issues  to  clarify-  how  the  FERC  can 
facilitate  and  enhance  a  comprehensive, 
collaborative  approach  to  energy 
infrastructure  development  and 
reliabilitv  for  the  southeastern  states. 
The  Federal  Energy  Regulatory 
Commission  believes  that  without  a 
well-functioning  infrastructure,  nur 
abiiitv  to  meet  Americas  energy  needs 
could  be  compromised  and.  secondarily, 
the  healthy,  sustainable  wholesale 
markets  we  are  working  toward  cannot 
succeed. 

The  conference  Agenda  is  appended 
to  this  Notice.  As  indicated,  the  purpose 
of  the  conference  is  to  discuss  regional 
infrastructure  issues  among  the 
panelists,  and  federal  and  state  officials. 
It  is  not  intended  to  deal  with  issues 
pending  in  individually  docketed  cases 
before  the  Commission,  such  as 
applications  involving  hydropower. 
natural  gas  certificates,  or  the  formation 
of  Regional  Transmission  Organizations 
(RTOs).  Therefore,  all  participants  are 
requested  to  address  the  agenda  topics 
and  avoid  discussing  the  merits  of 
individual  proceedings. 

Opportunities  for  Listening  to  and 
Obtaining  Transcripts  of  the  Conference 

The  Capital  Connection  will  offer  this 
meeting  live  via  telephone  coverage  for 
a  fee.  There  will  not  be  live  \ideo 
coverage  or  videotapes  of  the 
conference.  For  more  information  about 
Capitol  Connections  phone  bridge, 
contact  David  Reininger  or  Julia  Morelli 
(703-993-3100).  or  go  to 
www.capitolconnection.gmu.edu. 

Audio  tapes  of  the  meeting  will  be 
available  from  VISCOM  (703-715- 
7999). 

Additionally,  transcripts  of  the 
conference  will  be  immediately 
available  from  Ace  Reporting  Company 
(202-347-3700  or  1-800-336-6646).  for 
a  fee.  They  will  be  available  for  the 
public  on  the  Commission's  RIMS 
system  two  weeks  after  the  conference. 
»        *        *        *  •     * 

A  reminder  to  please  register  for  the 
conference  online  on  the  Commission 


web  site  at  http://www.ferc.gov/ 
calendar/courses-outreach/ 
coursesoutreach.htm.  Scroll  down  and 
click  on  "Southeast  Energy 
Infrastructure  Conference".  There  is  no 
registration  fee. 

Questions  about  the  conference 
program  should  be  directed  to: 

Carol  Connors,  Office  of  External 
Affairs.  Federal  Energy  Regulatory 
Commission.  888  First  Street,  .\E,, 
Washington.  DC  20426, 
carol  connors%ferc.gov. 

Magalie  R.  Salas. 

Sfrrftnr\ 

Federal  Energ>  Regulaton  Commission 

[Docket  No.  AD02-13-O001 

Southeast  Energ>  Infrastructure 
Conference:  Conference  Agenda 

The  Orlando  World  Center  Marriott 
Resort  and  Conference  Center.  8701 
World  Center  Drive,  Orlando,  Florida. 
May  9,  2002. 

I.  Opening  Remarks  and  Introductions — 
10  a.m.  to  10:30  a.m. 

Chairman  Pat  Wood,  Commissioner 
Nora  Mead  Brownell,  Commissioner 

William  Massey  and  Commissioner 
Linda  Breathitt 

II.  Overview  of  Current  Energy 
Infrastructure — 10:30a.m.  to  10:45  a.m. 

•  leff  Wright,  Office  of  Energy-  Projects, 
FERC 

III.  Forecasts  for  Future  Energy  L'se  and 
Economic  Impacts  of  Energy — 10:45 
a.m.  to  11:15  a.m. 

What  is  the  Southeast  region's 
economic  and  demographic  outlook 
over  the  coming  decade? 

What  is  the  forecasted  growth  in 
energy  needs? 

How  much  energy  is  available  and  at 
what  prices? 

Where  is  additional  energy  needed? 

•  Man-  Novak.  Managing  Director — 
Energ\-  Consulting.  DRI-WEFA 

•  Scott  Sitzer.  Director.  Coal  &  Electric 
Power  Div.  EIA 

IV.  Near-term  Energy  Infrastructure 
Needs  and  Adequacy  of  Supplies — 
11:15  a.m  to  12:45  p.m. 

What  are  the  high  priority 
infrastructure  needs  for  today? 

Where  are  additional  transmission 
lines  needed' 

Can  you  identify-  areas  or  locations 
having  infrastructure  constraints  that 
affect  energy  reliability? 

What  areas  have  a  shortage  of  pipeline 
capacity'  How  often  do  customers' 
pipeline  capacity  needs  go  unsatisfied? 
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What  are  the  ramifications  if  the  high- 
priority  infrastructure  needs  in  the 
region  are  not  built? 

Roundtable  discussion  on 
infrastructure  improvements  needed  in 
electric,  hydroelectric,  and  natural  gas 
facilities. 

•  Walter  Revell.  Chairman  &  CEO.  H.l. 
Ross  Associates,  Inc. 

•  William  K.  Newman,  Senior  V'ice 
President.  Transmission  Planning  & 
Operations,  Southern  Company 
Services.  Inc 

•  Terry  Boston.  Executive  Vice 
President.  Transmission/Power 
Supplv  Group.  Tennessee  Valley 
Authority 

•  David  P.  Pursell,  Director  of  Research. 
Simmons  &  Company.  International 

•  Toi  Anderson.  Manager.  Project 
Development  (Southern  Markets) 
Williams  Gas  Pipeline 

•  Paula  Rosput,  Chairman  &  CEO,  AGL 
Resources 

Lunch  Break — 12:45  p.m.  to  2  p.m. 

V.  Identifv'ing  Factors  Affecting 
Adequate  Energy  Infrastructure, 
Investment,  and  Alternative  Actions — 2 
p.m.  to  3:30  p.m. 

Why  is  needed  infrastructure  delayed 
or  not  being  built? 

What  barriers  have  to  be  overcome? 

What  can  state  and  federal 
governments  do  to  overcome  these 
barriers? 

What  planning  process  changes 
would  you  recommend  to  address  the 
issues? 

Do  alternatives  exist  to  new 
infrastructure  projects? 

Roundtable  discussion  of  energy 
infrastructure  barriers  (e.g..  barriers  to 
siting,  construction,  or  investment)  and 
alternatives  to  construction. 

•  Frank  Gallaher.  President.  Fossil 
Operations  &  Transmission,  Entergy 

•  John  Boone.  Senior  Vice  President. 
Gulf  South  Pipeline  Co. 

•  Hamilton  "Buck"  Oven. 
Administrator,  Siting  Coordination 
Office,  Florida  Department  of 
Environmental  Protection 


•  Cini  Cooper.  Chairman.  Floyd  Unified 
Landowners  Association 

•  Richard  Roos-Collins,  Director, 
Dispute  Resolution,  Natural  Heritage 
Institute 

•  Christine  Tezak.  Electricity  Analyst, 
Washington  Research  Group,  Schwab 
Capital  Markets.  L.P. 

•  Steven  Gilliland,  Senior  Vice 
President.  Asset  Management,  Duke 
Energy,  N.A. 

Break— 3:30  p.m.  to  3:45  p.m. 

VI.  Discussion  by  State  and  Federal 
Officials  of  Next  Steps  and  Closing 
Remarks  by  FERC  Commissioners — 3:45 
p.m.  to  5:00  p.m. 

•  Braulio  Baez.  Commissioner.  Florida 
Public  Service  Commission 

•  Michael  Callahan.  Chairman. 
Mississippi  Public  Service 
C^ommission 

•  Irma  Muse  Dixon,  Commissioner, 
Louisiana  Public  Service  Commission 

•  Samuel  James  "Jimmy"  Ervin,  IV, 
Commissioner,  North  Carolina 
Utilities  Commission 

•  Sandra  L.  Hochstetter.  Chairman, 
Arkansas  Public  Service  Commission 

***** 

|FR  Doc.  02-10854  Filed  .")-l-02;  8:45  amj 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Corrmiisslon 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

.\prii  2fi,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22.  1999)  requires 
('ommission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 

Exempt 


communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


Docket  No. 

Date  filed 

Presenter  or 
requester 

1    Docket  No  CP98- 150-000     

4-12-02    Andrew  J.  Spano. 

2.  Project  No.  2042-000  

3  Project  Nos   1932-004  1933-010  1934-010             

4-22-02  1  Mark  Killgore. 
4-22-02    Jon  Cofrancesco. 
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Magalie  R.  Salas. 

Secwtar}'. 

|FR  Doc,  02-10855  Filed  5-1-02;  8:45  ami 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-720^1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Report  to 
Congress  on  Impacts  and  Control  of 
Combined  Sewer  Overflows  and 
Sanitary  Sewer  Overflows 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB):  Report 
to  Congress  on  Impacts  and  Control  of 
Combined  Sewer  Overflows  and 
Sanitarv  Sewer  Overflows  (ICR  Number 
2063. Oi).  Before  submitting  the  ICR  to 
OMB  for  review  and  approval.  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  luly  1.  2002. 
ADDRESSES:  Send  written  comments  to 
Environmental  Protection  Agency. 
Office  of  Wastewater  Management,  (MC 
4203).  EPA  East  Building.  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20460.  Express  mail 
and  courier  shipments  should  be  sent  to 
Environmental  Protection  Agency. 
Office  of  Wastewater  Management.  EPA 
East.  1201  Constitution  Ave..  NW. 
Seventh  Floor  (MC  4203).  Washington. 
DC  20004.  Comments  may  be  sent 
electronically  to  debell.kevin'&epo.gov. 
Interested  persons  may  obtain  a  copy  of 
the  proposed  ICR  without  charge  by 
calling  or  writing  to  Kevin  DeBell  at  the 
Office  of  Wastewater  Management.  MC 
4203.  EPA  East  Building.  1200 
Pennsvlvania  Avenue,  NW.  Washington. 
DC  20460:  telephone  (202)  564-0040:  c- 
mail  debeII.kevin<a:epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  DeBell.  EPA,  Office  of 
Wastewater  Management.  MC  4203. 
EPA  East  Building.  1200  Pennsylvania 
Avenue.  NW.  Washington.  DC  20460: 
telephone  (202)  564-0040;  fax  (202) 
564-6392;  e-mail  debelI.kevin<S^epo.gov. 

SUPPLEMENTARY  INFORMATION: 


Affected  entities:  Entities  potentially 
affected  by  this  action  include 
municipalities  that  have  had  either 
combined  sewer  overflows  or  sanitary' 
sewer  overflows. 

Title:  Report  to  Congress  on  Impacts 
and  Control  of  Combined  Sewer 
Overflows  and  Sanitarv  Sewer 
Overflows  (ICR  Number  2063.01). 

Abstract:  EPA  is  proposing  this  ICR  to 
support  the  development  of  a  Report  to 
Congress  that  will  summarize  the  extent 
of  human  health  and  environmental 
impacts  caused  by  municipal  combined 
sewer  overflows  (CSOs)  and  sanitary 
sewer  overflows  (SSOs).  including  the 
location  of  discharges  causing  such 
impacts,  the  volume  of  pollutants 
discharged,  and  the  constituents 
discharged;  the  resources  spent  to 
address  these  impacts;  and.  an 
evaluation  of  the  technologies  used  by 
municipalities  to  address  these  impacts. 
The  requirement  to  develop  this  Report 
was  included  in  the  Consolidated 
Appropriations  Act  for  Fiscal  Year  2001 . 
Public  Law  106-554. 

EPA  has  previously  estimated  that 
there  are  more  than  19.000  publicly 
owned  treatment  works  (POTWs) 
nationwide,  providing  municipal 
wastewater  collection  and/or  treatment. 
Nearly  all  of  these  POTWs  provide 
wastewater  collection  and/or  treatment 
for  areas  served  by  separate  sanitarx 
sewer  systems.  SSOs.  which  are  releases 
of  raw  sewage,  occur  when  the  separate 
sanitarv'  sewer  systems  fail.  A  small 
subset,  approximately  850  POTWs. 
transport  and/or  treat  wastewater  flow 
from  areas  ser\'ed  by  combined  sewer 
systems  (CSSs).  CSOs  occur  when  the 
CSS  overflows  and  discharges  to 
receiving  water  prior  to  treatment. 

EPA  plans  to  collect  data  from  state 
environmental  agencies,  state,  county, 
and  local  health  departments,  and 
municipalities  to  support  the 
development  of  this  Report.  Information 
collection  activities  will  include:  Site 
visits,  inter\'iews.  and  file  review,  as 
well  as  phone  calls  to  a  subset  of 
POTWs  and  health  departments 
nationwide.  Responses  to  the  collection 
of  information  are  voluntar\\ 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility: 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minmiize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
burden  reflected  in  this  ICR  is  6.201 
hours  and  a  cost  of  S799.245.  This 
burden  will  occur  only  once,  and  the 
collection  of  information  should  be 
completed  b\  December  31.  2003. 

Of  this  total,  the  portion  for 
municipalities  is  2.565  hours  at  a  cost 
of  SI  16.267,  This  burden  includes 
numerous  phone  and  on-site  inten'iews 
needed  to  collect  data  on  the  human 
health  and  environmental  impacts 
associated  with  CSOs  and  SSOs,  as  well 
as  information  related  to  technology 
performance  and  cost. 

The  estimated  burden  for  Federal  and 
States  governments  is  1.476  hours  and 
5585.926  and  2.160  hours  and  S97.052. 
respectivelv.  The  estimated  burden 
includes  phone  and  on-site  interviews 
with  Federal  and  State  officials  to 
support  the  data  collection  effort.  This 
estimate  also  includes  burden 
associated  with  reviewing  draft  analyses 
prepared  by  the  contractor.  The 
estimated  Federal  cost  burden  includes 
substantial  contractor  support,  which  is 
not  included  in  the  hours  burden. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previouslv  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 
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Dated:  April  19.  2002. 
Pamela  Barr. 

Acting  Director.  Office  of  Wastewater 

Management. 

|FR  Doc .  02-10881  Filed  5-1-02:  8:45  ami 

BILLING  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7205-1] 

Transfer  of  Confidential  Business 
Information  to  Contractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 


summary:  EPA  will  transfer  Confidential 
Business  Information  (CBI)  to  its 
contractor.  Industrial  Economics,  Inc.. 
and  its  subcontractors:  Allison 
Geoscience:  APPL:  Cambridge  Planning; 
DPRA.  Inc.;  EERGC;  Forum  One;  Ross  & 
Associates;  Science  Applications 
International  Corporation  (SAIC); 
Science  International;  Tetra  Tech.  Inc. 
and  Versar,  Inc.  that  has  been  or  will  be 
submitted  to  EPA  under  section  3007  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  RCR.^. 
EPA  is  involved  in  activities  to  support, 
expand  and  implement  solid  and 
hazardous  waste  regulations. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  May  13.  2002. 

ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305\V). 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue.  N\V., 
Washington,  DC  20460.  Comments 
should  be  identified  as  "Access  to 
Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency. 
1200  Pennsvlvania  Avenue,  NW.. 
Washington.  DC  20460,  703-308-7909. 
SUPPLEMENTARY  INFORMATION: 

1.  Transfer  of  Confidential  Business 
Information 

Under  EPA  Contract  68-VV-02-007 
Industrial  Economics.  Inc.,  and  its 
subcontractors,  will  assist  the  Office  of 
Solid  Waste.  Economics,  Methods,  and 
Risk  Analysis  Division,  by  providing 
technical  and  regulatory  support  for 
Data  Collection  and  Management;  Risk 
Assessment;  Program  Evaluation 
Support  and  Analysis  Support  Services. 
EPA  has  determined  that  Industrial 
Economics,  Inc..  and  its  subcontractors, 


will  need  access  to  RCRA  CBI  submitted 
to  the  Office  of  Solid  Waste  to  complete 
this  work.  Specifically,  Industrial 
Economics.  Inc.,  and  its  subcontractors, 
need  access  to  the  CBI  that  EPA  collects, 
under  the  authority  of  section  3007  of 
RCRA. 

In  accordance  with  40  CFR  2.305(h). 
EPA  has  determined  that  Industrial 
Economics,  Inc..  and  its  subcontractors, 
require  access  to  CBI  submitted  to  EPA 
under  the  authority  of  RCRA  to  perform 
work  satisfactorily  under  the  above- 
noted  contract.  EPA  is  submitting  this 
notice  to  inform  all  submitters  of  CBI  of 
EPA's  intent  to  transfer  CBI  to  these 
firms  on  a  need-to-know  basis.  Upon 
completing  its  review  of  materials 
submitted.  Industrial  Economics,  Inc., 
and  its  subcontractors,  will  return  all 
CBI  to  EPA. 

EPA  will  authorize  Industrial 
Economics.  Inc:..  and  its  subcontractors, 
for  access  to  CBI  under  the  conditions 
and  terms  in  EPA's  "Contractor 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  Prior  to  . 
transferring  CBI  to  Industrial 
Economics.  Inc.,  and  its  subcontractors, 
EPA  will  review  and  approve  its 
security  plans  and  Industrial 
Economics.  Inc..  and  its  subcontractors, 
will  sign  non-disclosure  agreements. 

Dated:  .April  10.2002. 
Elizabeth  Cotsworth. 

Director.  Office  of  Solid  Waste. 

[FR  Do( .  02-10876  Filed  5-1-02:  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7204-9] 

Equipment  Containing  Ozone 
Depleting  Substances  at  Industrial 
Bakeries — Extension 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  bakery  partnership 
program;  extension  of  time. 

SUMMARY:  On  February  6.  2002.  EPA 
announced  in  a  Federal  Register  notice 
the  Bakery  Partnership  Program.  Now, 
EPA  is  responding  to  a  request  from  the 
baking  industry-  for  an  extension  of  time 
to  complete  pollution  prevention 
projects,  namely  substituting  non-ozone 
depleting  substances  (non-ODS)  for  the 
refrigerants  in  certain  baking 
equipment.  Due  to  supply  difficulties, 
suppliers  of  the  alternative  refrigerants 
can  not  complete  delivery  of  the 
product  for  customers  even  though 
orders  have  been  placed  before  the  April 


26.  2002  start  date  of  this  voluntary 
program.  EPA  has  agreed  to  allow 
participating  companies  to  qualify  for  a 
zero  penalty  status  if  they  have  in  hand 
a  binding  purchase  order  by  April  26, 
2002  and  complete  the  installation  of 
the  non-ODS  system  by  May  31.  2002. 
Publication  of  this  notice  will 
complement  other  efforts  of  the  baking 
industrv'  and  EPA  to  let  participants 
know  of  this  extension  of  time. 

No  comments  are  being  sought  on  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Garlow  at  EPA  for  further 
information  at  202-564-1088  or 
garlo  w.  ch  arlie@epa  .gov. 

Dated:  April  24.  2002. 
Richard  Biondi. 

Associate  Director.  Air  Enforcement  Division. 

April  17.  2002. 

Anne  Giesecke. 

Vice  President.  Environmental  Activities. 

American  Bakers  Assot:iation. 

1350  1  Street  NW.  Suite  1290. 

Washington  DC  20005. 

Dear  Dr.  Giesecke: 

Thank  you  for  continuing  to  work  with  us 
on  the  unforeseen  problems  that  have  arisen 
with  the  Bakery  Partnership  Program.  You 
and  your  members  have  pointed  out  that 
several  industrial  suppliers  of  non-ozone 
depleting  substances  have  been  overwhelmed 
bv  the  response  to  this  Program  and  as  a 
result  are  not  able  to  service  all  the  baking 
companies  that  want  to  install  pollution 
preventing  refrigerants  in  time  for  the  April 
26,  2002  deadline,  in  spite  of  their  best 
efforts.  The  Federal  Register  notice  of 
February  6.  2002.  specified  that  those 
appliances  converted  to  non-ODS  systems 
prior  to  April  26.  2002  could  avoid  the 
SIO.OOO  per  appliance  penalty.  Thus,  these 
Participating  Companies  facing  supply 
problems  would  not  be  able  to  qualify  for  the 
waiver  of  the  SIO.OOO  per  appliance  penahy, 
as  thev  had  planned,  unless  some 
accommodation  is  made. 

Therefore,  in  consultation  with  you  and 
some  of  the  suppliers  of  non-ODS 
refrigerants,  we  have  agreed  to  the  following: 
Participating  Companies  which  have  a 
binding  purchase  order  or  contract  in  hand 
by  close  of  business  April  26,  2002  for  the 
conversion  of  an  appliance  to  a  non-ODS 
svstem  will  be  treated  as  if  the  conversion 
had  been  completed  by  the  April  26,  2002 
deadline.  The  conversion  to  a  non-ODS 
system  must  be  completed  and  the  non-ODS 
svstem  must  be  fully  operational  by  close  of 
business  on  May  31.  2002  in  order  to  qualify 
for  this  treatment.  That  is,  the  SIO.OOO  per 
appliance  penalty  for  such  an  appliance 
referenced  here,  will  be  waived  as  it  is 
waived  for  those  appliances  that  were  fully 
converted  to  non-ODS  systems  prior  to  April 
26,  2002  under  the  terms  of  the  February  6. 
2002  FR  notice. 

Baking  companies  that  do  not  meet  this 
new  deadline  for  conversions  to  non-ODS 
systems  will  still  be  eligible  to  continue 
participating  in  the  Partnership,  but  the 
appliances  that  do  not  meet  the  deadline  will 
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havf  to  pay  the  SlO.OOO  penalty. 
Participating  baking  companies  must  submit 
Annex  A  by  April  30,  2002.  Appliances  for 
which  this  extension  is  sought  must  be  listed 
on  Annex  A  as  non-ODS  appliances.  If  work 
is  not  c;ompleted  on  certain  appliances  by 
May  31.  2002  then  a  revised  .-Xnnex  A  must 
be  submitted  bv  lune  7.  2002.  A  c  opy  of  the 
binding  purchase  order  or  other  binding 
contract  for  the  work  showing  an  order  date 
on  or  before  April  26.  2002  must  be 
maintained  by  the  company  in  their  file. 

Please  t:all  me  or  Charlie  Garlow  [202-354- 
1088]  of  my  staff  it  you  have  further 
questions. 

Sincerely, 
Richard  Biondi, 
Associate  Director  Air  Enforcement 

Division. 
cc:  Juhus  Banks,  OAR,  GPD 
[PR  Doc.  02-10877  Filed  .■)-l-02;  8:4.5  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7205-3] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Repubhsh  Notice;  Major  Parties 
requested  additional  time  to  comment. 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilitv  Act,  as 
amended  ('•CERCLA"),  42  L'.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Louisiana  Oil  Recycle  & 
Reuse  Site,  Baton  Rouge,  Louisiana, 
with  the  parties  referenced  in  the 
Supplementary  Information  portion  of 
this  notice. 

The  settlement  requires  the  settling 
deminimis  parties  to  pay  a  total  of 
S73,l  76.87  as  payment  of  past  response 
costs  to  the  Hazardous  Substances 
Superfund  The  settlement  includes  a 
covenant  not  to  sue  pursuant  to  sections 
106  and  107  of  CERCL.'X.  42  U.S.C.  9606 
and  9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
mav  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 


received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue.  Dallas. 
Texas,  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  June  3,  2002. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue.  Dallas.  Texas,  75202-2733   A 
copy  of  the  proposed  settlement  mav  be 
obtained  from  Janice  Bivens,  1445  Ross 
Avenue.  Dallas.  Texas,  75202-2733  at 
(214)  665-6717.  Comments  should 
reference  the  Louisiana  Oil  Recycle  & 
Reuse  Site,  Baton  Rouge.  Louisiana,  and 
EPA  Docket  Number  6-04-02.  and 
should  be  addressed  to  lanice  Bivens  at 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amv  McGee.  1445  Ross  Avenue.  Dallas, 
Texas.  75202-2733  at  (214)  665,8063. 
SUPPLEMENTARY  INFORMATION: 
Acadian  Ambulance 
American  Manufacturing  (American 

Cordage) 
Ascension  Parish  (LA)  Police  Jury 
Atlas  Processing  (Pennzoil  Quaker 

State) 
Atlas  Wireline  Service  (Baker-Hughes) 
.■\viation  Labs 
B&B  Auto 

B.F.  Goodrich  Chemical 
Bercen,  Inc. 
Bob  Walls  Automotive 
BP  Oil  Company,  and  Sohio 
Brandt  Company 
C  &  L  Supply 
Cabot  Corporation  (Haynes 

International] 
Caleb  Brett  Industries 
Carboline,  Inc. 
Catalyst  Recovery 
CCL  Custom  Manuf.  (Peterson  Puritan. 

Inc.) 
CENLA  Ambulance  (Rapides  Regional 

Med.  Ctr.) 
Cherry  Picker  Parts  &  Service 
Coastal  Fluid  (Coastal  Chemical  Co., 

L.L.C.) 
Conoco,  Inc. 
Daniel  Oil  Tool  (Emerson  Process 

Mgmt.) 
Don's  Auto  Shop 
Dravo  Lime 

Dresser  Industries/Dresser  Pump 
DSI  Transport 

Durametallic  (FlowServe  Corp.) 
Enron  Trading  (EOTT) 
Ferriday  Farm  Equipment 
Francis  Drilling  Fluid 
Futrell  Chevrolet 
General  Electric 
George  Lato 
G.N.  Gonzales 
Greenwell  Springs  Hospital  (E.  LA 

Mental  Health  System) 
Groendyke  Transport,  Inc. 


Halliburton  Logging 
Hammond  (LAjState  School 
Highland  Hardware 
Howell  Industries 
I.E.W.  Systems,  Inc.  (Universal 

Compression  Inc.) 
Iberville  (LA)  Police  Jury 
Ingersoll-Rand 

Inspectorate  American/Charles  Martin 
Intercontinental  Terminals 
International  Pamt  (AKZO-Nobel) 
Ken  Coleman  Equipment 
Koch  Pipeline  Compan\ .  L.P. 
KRC  Southern  (\'oith  Paper) 
L  Hi  B  Transportation  Co.,  Inc. 
Lincoln  Big  Three  Inc. 
Liquid  Air  Engineering  Corp.  (Air 

Liquide) 
Liquid  Carbonic  (Praxair) 
Lewis  Grocer 
Louisiana  Community  &  Technical 

College 
Louisiana  Industries  (TXI) 
Luv-n-Care 
M  &  L  Industries 

MacKenzie  C^hemical  (Murdoch  Corp.) 
Melamine  Chemical 

N  L  McCullough  Industries.  Inc.  (Baker- 
Atlas) 
U.S.  Navy 

Occidental  Chemical  Corporation 
Oddis  Machine  (Otis-Halliburton) 
OHM  Corporation 
Our  Lady  of  the  Lake  Hospital  (Baton 

Rouge,  LA) 
P  &  H  Tube 
Pierce  Properties 
Purina  Mills.  Inc. 
Quality  Diesel 
Raymond  Pylant 
Richard  Oil  Company 
Rubicon,  Inc. 

Schuvlkill  Metals  (Exide  Technology) 
SEPCO  Industries  (DPX  Enterprises." 

Inc.) 
Sewell  Plastics  (Crown  Cork  &  Seal) 
Shell  Western  E  &  P 
Simmons  Tractor 
Solar  Turbines 
Southern  Flo.  Inc. 

Southern  Natural  Gas  (El  Paso  Corp.) 
Southern  Scrap  Materials.  Ltd. 
Speciality  Oil  (Pennzoil-Quaker  State) 
Stupp  Corporation 
T.M.I. 
Union  Texas  Petroleum  (Williams 

Companies) 
United  States  Postal  Ser\'ice  (USPS) 
University  of  Southeast  Louisiana 
Universitv  of  Southwest  Louisiana 

(Lafayette) 
Valley  Electric  Corporation 
Verret  Shipyard 

West  Jefferson  Levee  District  (LA) 
Westinghouse  (Siemens) 
Woodward-Clyde  Consultants 
WY  Tractor  Company 

Dated:  April  22,  2002. 
Gregg  A.  Cooke, 

Regional  Administrator,  Rvjiion  6. 
[FR  Do( .  02-10878  Filed  5-1-0^:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7204-1] 

Proposed  Agreement  Pursuant  to 
Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  Tomah  Armory  Site 

agency:  Environmental  Protection 
Agency  (-EPA"). 
ACTION:  Notice:  request  for  public 
comment  on  proposed  CERCLA 
122(h)(1)  agreement  with  the  City  of 
Tomah  for  the  Tomah  Armory 
Superfund  Site. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
("CERCLA").  notification  is  hereby 
given  of  a  proposed  administrative 
agreement  concerning  the  Tomah 
Armory  hazardous  waste  site  on 
Woodward  Avenue  in  Tomah. 
Wisconsin  (the  "Site").  EPA  proposes  to 
enter  into  this  agreement  under  the 
authority  of  section  122(h)  and  107  of 
CERCLA.  The  proposed  agreement  has 
been  executed  by  the  City  of  Tomah  (the 
"Settling  Party"). 

Under  the  proposed  agreement,  the 
Settling  Party  will  pay  520,000  to  the 
Hazardous  Substances  Superfund  to 
resolve  EPA's  claims  against  him  for 
response  costs  incurred  by  EPA  at  the 
Site.  EPA  incurred  response  costs 
mitigating  an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment  present  or  threatened  by 
hazardous  substances  present  at  the 
Site. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the 
Environmental  Protection  Agency  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
mav  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 
DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  lune  3,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5,  17  West  lackson  Boulevard. 
Chicago.  Illinois.  60604-3590.  and 
should  refer  to:  In  the  Matter  of  Tomah 
Armorv  Superfund  Site.  Tomah, 
Wisconsin.  U.S.  EPA  Docket  No. 
\-W-. 


FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  J.  Thurlow,  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  C-14f.  71 
West  lackson  Boulevard,  Chicago, 
Illinois,  60604-3590,  (312)  886-6623. 

A  copv  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  5  Office  of  Regional  Counsel.  77 
West  lackson  Boulevard,  Chicago, 
Illinois.  60604-3590.  Additional 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA"s  Region  5  Office  of  Regional 
Counsel. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  9601- 
9675. 

Margaret  Guerriero, 

,-A((j/ig  Director.  Superfund  Division.  Region 

5. 

(FR  Doc.  02-10879  Filed  .i-1-02;  8:4.5  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7203-9] 

Proposed  Agreement  Pursuant  to 
Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  Tomah  Fairgrounds  Site 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice:  request  for  public 
comment  on  proposed  CERCLA 
122(h)(1)  agreement  with  the  City  of 
Tomah  for  the  Tomah  Fairgrounds 
Superfund  Site. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
("CERCLA").  notification  is  hereby 
given  of  a  proposed  administrative 
agreement  concerning  the  Tomah 
Fairgrounds  hazardous  waste  site  on 
Fair  Street  in  Tomah.  Wisconsin  (the 
"Site").  EPA  proposes  to  enter  into  this 
agreement  under  the  authoritv  of  section 
122(h)  and  107  of  CERCLA.  The 
proposed  agreement  has  been  executed 
bv  the  City  of  Tomah  (the  "Settling 
Party"). 

Under  the  proposed  agreement,  the 
Settling  Party  will  pay  8245,430  to  the 
Hazardous  Substances  Superfund  to 
resolve  EPA's  claims  against  him  for 
response  costs  incurred  by  EPA  at  the 
Site.  EPA  incurred  response  costs 
mitigating  an  imminent  and  substantial 
endangerment  to  human  health  or  the 


environment  present  or  threatened  by 
hazardous  substances  present  at  the 
Site. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the 
Environmental  Protection  Agency  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
mav  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  w'hich  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 
DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  June  3,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois.  60604-3590,  and 
should  refer  to:  In  the  Matter  of  Tomah 
Fairgrounds  Superfund  Site.  Tomah, 
Wisconsin.  U.S.  EPA  Docket  No. 
V-W-. 

FOR  FURTHER  INFORMATION  CONTACt: 
Timothy  J.  Thurlow.  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  C-14J,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604-3590.  (312)  886-6623. 

A  copv  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  5  Office  of  Regional  Counsel,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604-3590.  Additional 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA's  Region  5  Office  of  Regional 
Counsel. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation  and 
Liability  Act.  as  amended.  42  I'.S.C.  9601- 
9675. 

Margaret  Guerriero. 

Acting  Director.  Superfund  Division. 

Region  .5. 

iFR  Doc.  02-10880  Filed  5-1-02:  8:45  am]' 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7204-81 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  on  88  Total  Maximum 
Daily  Loads  (TMDLs) 

agency:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availabilitv. 


SUMMARY:  This  notice  announces  final 
agencv  action  on  88  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in 
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Louisiana's  Mermentau  and  V'ermilinn/ 
Teche  river  basins,  under  section  303(d) 
of  the  Clean  Water  Act  (CWA).  EPA 
evaluated  these  waters  and  prepbired  the 
88  TMDLs  in  response  to  the  lawsuit 
stvled  Sierra  Club,  et  al.  v.  Clifford  et 
ai.  No.  96-0.527.  (E.D.  La.).  Documents 
from  the  administrative  record  files  for 
the  final  88  TMDLs.  including  TMDL 
calculations  and  responses  to 
comments,  may  be  viewed  at 
www.epa.gov/regionG/water/tmdl.htm. 
The  administrative  record  files  may  be 


obtained  by  calling  or  writing  Ms. 
Caldwell  at  the  above  address.  Please 
contact  Ms,  Caldwell  to  schedule  an 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1996 
two  Louisiana  environmental  groups. 
the  Sierra  Club  and  Louisiana 

Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  L'nited  .States 
Environmental  Protection  Agency 


(EPA),  stvled  Swrru  Club,  pt  al.  v. 
Clifford  et  ai.  No.  96-0527.  (ED.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  manner. 

EPA  Takes  Final  Agentv  Action  on  88 
TMDLs 

By  this  notice  EPA  is  taking  a  final 
agency  action  on  the  following  88 
TMDLs  for  waters  located  within  the 
Mermentau  and  Vermilion/Teche 
basins: 


Subsegment 


Waterbody  name 


Pollutant 


060205  Bayou  Teche— Headwaters  at  Bayou  Courtableau  to  1-10  .... 

060211  West  Atchafalaya  Borrow  Pit  Canal 

060301  Bayou  Teche— 1-10  to  Keystone  Locks  and  DaTi 

050201  Bayou  Plaquemine  Brule — Headwaters  to  Bayou  Descannes 

050401  Mermentau  River— Ongin  to  Lake  Arthur  

060102  i  Cocodrie  Lake  


060204  Bayou  Courtableau — Ongin  to  West  Atchafalaya  Borrow  Pit  Canal 

060203  Chicot  Lake        

050101  Bayou  Des  Cannes — Headwaters  to  Mermentau  River  

050301  I  Bayou  Nezpipque — Headwaters  to  Mermentau  River 

060202  I  Bayou  Cocodne  Bayou  Boeuf — Headwaters  to  Bayou  Courtableau 

060211  West  Atchafalaya  Borrow  Pit  Canal      

060301  Bayou  Teche— 1-10  to  Keystone  Locks  and  Dam  

050101  Bayou  Des  Cannes— Headwaters  to  Mermentau  River 

050102  Bayou  Joe  Marcel  

050103  Bayou  Mallet 


050201 
050301 
050302 
050401 
050402 
050501 
050602 
050701 
050702 
050703 
050901 
060101 
060102 


Bayou  Plaquemine  Brule— Headwaters  to  Bayou  Des  Cannes 

Bayou  Nezpique — Headwaters  to  Mermentau  River   

Mermentau  River  Basin     

Mermentau  River— Ongm  to  Lake  Arthur  

Lake  Arthur  and  Lower  Mermentau        

Bayou  Queue  de  Tortue — Headwaters  to  Mermentau  River  .... 

Intracoastal  Waterway   

Grand  Lake    

Intracoastal  Waten^ay  

White  Lake         • 

Bays  and  Gulf  Waters  to  State  3-mlle  Limit  

Spnng  Creek— Headwaters  to  Cocodne  Lake  (Scenic)  

Cocodne  Lake 


060201  Bayou  Cocodne — From  US.  Hwy  167  to  the  Bayou  Boeuf  Cocodne  Canal 


060202 
060203 
060204 
060205 
060207 
060208 
060210 
06021 1 
060212 
060301 
060401 
060501 
060601 
060701 
060702 
060703 
060906 
060907 
060801 

060802 

060803 
060804 
060901 
060902 


Bayou  Cocodne — Cocodrie  Diversion  Canal  to  intersection  Bayou  Boeuf 

Chicot  Lake  

Bayou  Courtableau— Ongm  to  West  Atchafalaya  Borrow  Pit  Canal 

Bayou  Teche — Headwaters  at  Bayou  Courtableau  to  I-IO        

Bayou  des  Glaises  Diversion  Canal  

Bayou  Boeuf— Headwaters  to  Bayou  Courtableau  

Bayou  Carron  

West  Atchafalaya  Borrow  Pit  Canal  

Chatlin  Lake  Canal  and  Bayou  Dulac     

Bayou  Teche— 1-10  to  Keystone  Locks  and  Dam    

Bayou  Teche — Keystone  Locks  and  Dam  to  Charenton  Canal  

Bayou  Teche — Charenton  Canal  to  Wax  Lake  Outlet  

Charenton  Canal  

Tete  Bayou 

Lake  Fausse  Point  and  Dauterive  Lake 

Bayou  du  Portage  •• 

Intracoastal  Waten^ay  ■ 

Franklin  Canal  

Vermilion  River— Headwaters  at  Bayou  Fusilier-Bourtieaux  Junction  to 

Flanders  (Ambassador  Cattery  Bridge  at  Hwy  3073) 
Vermilion  River— From  New  Flanders  (Ambassador  Caffery  Bndge)  at 

3073  to  Intracoastal  Waterway. 

Vermilion  River  Cutoff  

Intracoastal  Waterway  

Bayou  Petite  Anse  

Bayou  Carlin  (Delcambre  Canal)— Lake  Peigneur  to  Bayou  Petite  Anse  (Estua 

one). 


SalinityTDS 

Salinity.TDS 

SalinityTDS  Chlorides 

Ammonia 

Ammonia 

Noxious  Aquatic  Plants  and  Ammonia, 

Chlorides  Sulfates 
Ammonia   SahmtyTDS 
Noxious  Aquatic.  Plants  and  Nutnents. 
i  Nutrients. 
Nutrients 
Nutrients. 
Sulfates 
Sulfates 

Total  Suspended  Solids  (TSS) 
TSS 
TSS 

Siltation  TSS 
Siltation,  TSS. 
Siltation,  TSS 
TSS 
TSS 

TSS.  Siltation. 
TSS. 
TSS. 
TSS 

Siltation,  TSS. 
Siltation,  TSS. 
TSS 
Siltation 
TSS. 

TSS.  Siltation. 
TSS. 
TSS. 
TSS. 
TSS. 
TSS. 
TSS. 
TSS. 

TSS  Siltation. 
Turbidity.  TSS. 
TSS. 
TSS. 
TSS. 
TSS 

TSS.  Siltation. 
TSS. 
TSS. 

TSS   Turbidity 
TSS 


New 


Hwy     TSS. 


TSS. 
TSS. 

TSS. 
TSS. 
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Subsegment 


Waterbody  name 


Pollutant 


060903  Bayou  Tigre TSS 

060904  Vermilion  River  B890  Basin  New  Iberia  Drainage  Canal  TSS. 

060905  New  Ibena  Southern  Drainage  Canal  TSS,  Turbidity 

060909  Lake  Peigneur   Siltation.  TSS. 

060910  Boston  Canal  and  Associated  Canals  (Estuarine)  Siltation,  TSS.  Turbidity. 

060911   Vermilion-Teche  River  Basin  , I  TSS  Siltation.  TSS.  Turbidity. 

061102  Intracoastal  Waterway  !  TSS. 

061103  Freshwater  Bayou  Canal  TSS.  Turbidity 


EPA  requested  the  public  to  provide 
EPA  with  any  significant  data  or 
information  that  mav  impact  the  88 
TMDLs  at  66  PR  368  (January  03.  2001). 
The  comments  received  and  EPA's 
response  to  comments  may  be  found  at 
www.epa.gov/regionS/water/tmdl.htm. 

Dated;  .April  2.!.  2002. 
Sam  Becker. 

Acting  Director.  Water  Quality  Protection 
Division.  Rfgion  6. 
[FR  Do( .  02-10729  Filed  5-1-02;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7205-2] 

Final  Reissuance  of  General  NPDES 
Permit  (GP)  for  Alaskan  Small  Suction 
Dredging  (Permit  Number  AKG-37- 
5000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Notice  of  reissuance  of  a 
general  permit. 

SUMMARY:  This  general  permit  was 
originally  effective  on  April  7,  1997,  and 
expired  on  April  9,  2002.  On  December 
19.  2001.  EPA  proposed  to  reissue  the 
general  permit.  There  was  a  45  day 
public  comment  period  which  ended  on 
February  4.  2002.  No  comments  were 
received  on  the  general  permit. 
DATES:  The  general  permit  will  be 
effective  on  June  3.  2002.  All  facilities 
that  submitted  a  Notice  of  Intent  (NOl) 
between  December  19,  2001.  and  April 
9,  2002.  will  be  granted  administratively 
extended  coverage  until  the  effective 
date  of  the  new  general  permit.  For 
these  facilities,  coverage  under  the  new 
general  permit  will  begin  and  the 
administrative  extension  under  the 
previous  general  permit  will  end  on  the 
effective  date.  After  the  effective  date, 
coverage  will  begin  upon  receipt  of  the 
NOI  by  EPA. 

ADDRESSES:  Copies  of  the  General 
Permit  are  available  upon  request. 
Written  requests  may  be  submitted  to 
EPA,  Region  10,  1200  Sixth  Avenue 
OW-130,  Seattle,  WA  98101.  Electronic 


requests  may  be  mailed  tor* 
washington.audrp\'®epa.gov  or 
godsev.cindi@epo.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

General  Permit,  Fact  Sheet  and 
Summary  may  be  found  on  the  Region 
10  website  at  ivw'w.epa.gov/rl Dearth/ 
offices/water. htm  under  the  NPDES 
Permits  section.  Requests  by  telephone 
may  be  made  to  Audrey  Washington  at 
(206)  55,3-0523. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866:  The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  the  review- 
requirements  of  Executive  Order  12866 
pursuant  to  section  6  of  that  order. 

The  state  of  Alaska,  Department  of 
Environmental  Conservation  (ADEC), 
has  certified  that  the  subject  discharges 
comply  with  the  applicable  provisions 
of  sections  208(e),  301,  302,  306  and  307 
of  the  Clean  Water  Act.  The  state  of 
Alaska,  Office  of  Management  and 
Budget,  Division  of  Governmental 
Coordination  (ADGC),  has  conducted  a 
review  for  consistency  with  the  Alaska 
Coastal  Management  Program  (ACMP) 
and  has  agreed  with  EPA's 
determination  that  the  general  permit  is 
consistent  with  the  ACMP. 

Regulatory  Flexibility  Act:  EPA  has 
concluded  that  General  NPDES  permits 
are  permits  under  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  551  et 
seq..  and  thus  not  subject  to  APA 
rulemaking  requirements  or  the 
Regulatory  Flexibility  Act, 

Dated:  April  22.  2002. 
Michael  A,  Bussell. 

Deputy  Director.  Office  of  Water.  Region  10. 
(FR  Dot .  02-10875  Filed  3-1-02;  8AS  am) 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

April  24.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  1,  2002.  If. 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Holey  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW,  Washington.  DC  20554 
or  via  the  Internet  to  jholey@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Holey  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov, 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-1004. 

TOye.EQll  Waivers. 

Form  No.;  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 
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Respondents:  Business  or  other  for- 
profit,  and  state,  local  or  tribal 
governments. 

Sumber  of  Respondents:  443. 

Estimated  Time  Per  Response:  5 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement:  quarterly 
and  semi-annual  reporting 
requirements. 

Total  Annual  Burden:  2.215  hours. 

Total  Annual  Cost:  N/A. 

Seeds  and  Uses:  The  quarterly  and 
supplemental  reports  will  be  used  by 
the  Commission  to  monitor  carrier 
progress  in  transition  to  E911,  and  thus 
ensure  that  this  important  effort  will 
continue  in  an  orderly  and  timely 
■  fashion. 

The  burden  estimates  in  this  notice 
include  the  information  currently 
approved  by  0MB  and  additional 
information  for  the  newly  affected 
entities. 

In  February  2002.  the  Commission 
received  emergency  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  reporting  burdens  contained 
in  a  series  of  Orders  allowing  seven 
carriers  additional  time  to  comply  with 
the  Commission's  Enhanced  911  Phase 
II  implementation  schedule  subject  to 
certain  reporting  requirements.  The 
Commission  opened  a  period  for 
comment  on  these  burdens  at  67  FR 
14714,  March  27.  2002.  The  period  for 
comment  ends  on  May  28.  2002. 
However,  the  Commission  has  revised 
the  information  contained  in  the 
announcement  of  the  comment  period 
in  anticipation  of  other  carriers  who 
might  also  seek  a  waiver  and  be  subject 
to  the  reporting  requirement.  So,  the 
Commission  revised  its  original  notice 
and  associated  burden  estimates  and 
extends  the  public  comment  period  for 
60  days  after  publication  in  the  Federal 
Register. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretar}-.  ^ 

[FR  Dor;.  02-10835  Filed  5-1-02;  8:45  am) 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

.«ipril  25,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 


opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13,  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  cnntrul  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  id)  ways  to 
minimize  the  burden  of  the  colletrtion  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  3,  2002.  If 
vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
ludith  Holey  Herman.  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street.  S\V..  DC  20554  or 
via  the  Internet  to  jbole\-%f cc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  [udith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov 
SUPPLEMENTARY  INFORMATION: 

0MB  Control  So.:  3060-0169. 

Title:  Sections  43.51  and  43.53— 
Reports  and  Records  of 
Communications  Common  Carriers  and 
Affiliates. 

Form  So.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Sumber  of  Respondents:  71 
respondents:  374  responses. 

Estimated  Time  Per  Response:  83 
hours  to  100.7  hours. 

Frequency  of  Response:  On  occasion    . 
and  annual  reporting  requirements, 
recordkeeping  requirement  and  third 
partv  disclosure  requirement. 

Total  Annual  Burden:  6,029  hours. 

Total  Annual  Cost:  N/A. 

Seeds  and  Uses:  Sections  43.51  and 
43.53  requires  common  carriers  to 


submit  reports  so  that  the  FCC  can 
monitor  various  activities  of  these 
carriers  to  determine  the  impact  on  the 
just  and  reasonable  rates  required  by  the 
Communications  Act  of  1934.  as 
amended.  The  information  contained  in 
these  reports  is  used  by  FCC  staff  to 
determine  whether  the  activities 
reported  have  affected  or  are  likely  to 
affect  adversely  the  carrier's  ser\'ice  to 
the  public  or  whether  these  activities 
result  in  undue  or  unreasonable 
increases  in  charges.  If  this  information 
were  not  reported,  the  FCC  would  be 
unable  to  ascertain  the  impact  of  these 
activities  on  the  just  and  reasonable 
rates  as  required  by  the  Act. 

Federal  Communications  Commission, 
Mariene  H.  Dortch. 

Sfcri'tary. 

|FR  Doc.  02-10836  Filed  5-1-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

Previousiv  Announced  Date  &■  Time: 
Thursday.  April  18.  2002.  10  a  m 
meeting  open  to  the  public: 

The  following  item  was  withdrawn 
from  the  agenda;  NPRM  on  2002 
Modifications  to  the  Administrative 
Fines  Program 

Previousiv  Announced  Date  &■  Time: 
Tuesday.  April  23.  2002.  10  AM. 
meeting  closed  to  the  Public  This 
meeting  was  cancelled. 
DATE  &  TIME:  Tuesday,  May  7.  2002  at  10 
a.m 

PLACE:  999  E  Street,  N\V.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Thursday,  May  9.  2002  at 

10  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC  (ninth  fioor). 

STATUS:  This  meeting  will  be  open  to  the 

public 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  .Minutes. 

Draft  Advisory  Opinion  2002-05  Ann 
Hutchinson.  Mavor  of  Bettenford.  Iowa, 
by  Gregory  S  Jager.  City  Attorney.  2002 
Legislative  Recommendations. 
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Notice  of  Proposed  Rulemaking  on 

Soft  Money. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  694-1220. 

.Mary  W.  Dove, 

Secretary  of  the  Commission. 

IFR  Doc.  02-10990  Filed  4-30-02;  11:14  ami 

BILLINC  CODE  671&-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act;  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10  a.m..  Wednesday. 

May  8,  2002. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board.  1777  F 

Street,  NW.,  Washington.  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTER  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Federal  Home  Loan  Bank  of  Boston 
Capital  Plan 

•  Federal  Home  Loan  Bank  of 
Pittsburgh  Capital  Plan 

•  Final  Rule  Amending  the  Definition 
of  "Non-Mortgage  Assets"  for  Purposes 
of  the  Leverage  Limit  Requirement  of 
Section  966.3  of  the  Regulations 

•  Appointment  of  Piiolic  Interest 
Director 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 

)ames  L.  Bothweli, 

Managing  Director. 

[PR  Doc.  02-10979  Filed  4-30-02;  10:14  ami 

BILLING  CODE  672S-01-f> 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  By,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wv.'w.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  28,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  Access  National  Corporation, 
Chantilly,  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Access 
National  Bank,  Chantilly,  Virginia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Citizens  Cumberland  Bancshares, 
Inc..  Burkesville,  Kentucky:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Cumberland  County,  Inc., 
Burkesville,  Kentucky. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Wadena  Bankshares,  Inc.,  Wadena, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Baron  Bancshares  II, 
Inc..  White  Bear  Lake,  Minnesota,  and 
thereby  indirectly  acquire  voting  shares 
of  Seciuity  State  Bank  of  Deer  Creek, 
Deer  Creek,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Meader  Insurance  Agency,  Inc., 
Waverly,  Kansas;  to  acquire  up  to  11 
percent  of  the  voting  shares  of  1st 
Financial  Bancshares,  Inc.,  Shawnee 
Mission,  Kansas,  and  thereby  indirectly 
acquire  voting  shares  of  1st  Financial 
Bank.  Overland  Park,  Kansas,  and 
Centerville  State  Bank,  Centerville, 
Kansas. 


In  connection  with  this  application. 
Applicant  also  has  applied  to  indirectly 
acquire  Sylvan  Agency,  Inc.,  Sylvan 
Grove,  Kansas,  and  engage  in  general 
insurance  activities  in  a  place  that  has 
a  population  not  exceeding  5,000. 
pursuant  to  §  225.28(b)(ll)(iii)(A)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  April  26.  2002. 
Margaret  McCIoskey  Shanks, 

Assistant  Secretary  of  the  Board. 

IFR  Doc.  02-10812  Filed  5-1-02:  8:45  am] 

BILUNG  CODE  6210-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  17,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  6069&-1414: 

1.  DMB  Corporation,  Inc.,  DeForest, 
Wisconsin;  to  acquire  DMB  LANtech 
Services,  LLC,  DeForest,  Wisconsin,  and 
thereby  engage  in  data  processing 
activities,  pursuant  to  §  225.28(b)(14)(i) 
of  Regulation  Y. 
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Board  of  Ciovernors  of  the  Federal  Reserve 
System,  April  26.  2002. 
Margaret  McCloskey  Shanks, 
Assistant  SMTPtary  of  the  Board. 
!FR  Doc. 02-10813  Filed  5-1-02:  8:45  am] 
BILLING  CODE  621(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02097] 

Hemophilia  Prevention  Education  and 
Peer  Support;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Hemophilia  Prevention 
Education  and  Peer  Support.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area(s)  of  Disability  and 
Secondary  Conditions,  HI\', 
Immunization  and  Infectious  Diseases, 
and  Educational  and  Community-Based 
Programs. 

The  purpose  of  the  program  is  to 
enhance  public  health  prevention 
practices  for  persons  with  bleeding 
disorders  by:  (1)  Promoting  peer-led 
prevention  education,  intervention  and 
outreach  activities:  (2)  developing  and 
implementing  programs  that  educate 
and  encourage  persons  with  bleeding 
disorders  to  make  informed  decisions 
regarding  healthcare  practices  and  to 
adopt  behaviors  that  reduce  or  eliminate 
bleeding  disorder  complications:  (3) 
promoting  the  professional  development 
of  health  care  providers  by  encouraging 
collaboration  between  providers  and 
persons  with  bleeding  disorders  to 
enhance  prevention  efforts;  and  (4) 
disseminating  prevention  and 
intervention  information  and  education 
materials  to  the  bleeding  disorders 
community. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  by  governments  and 
their  agencies:  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  non-profit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 


Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations.  Faith-based 
organizations  are  eligible  for  this  award. 

Note:  Title  II  of  the  United  .States  Oide 
section  1611  states  that  an  organization 
described  in  section  501(r)(4)  of  the  Internal 
Re\'enue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  I  unstituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  S2. 800. 000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  .30.  2002  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  fi\e 
vears.  The  funding  estimate  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  on  the 
basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preference 

A  funding  preference  may  be  given  to 
the  current  recipient  because  they  can 
demonstrate  experience  in  conducting, 
developing,  and  evaluating  peer  led 
prevention  interventions  and  national 
programs.  They  have  effecti\e  and  well- 
defined  working  relationships  with 
partnering  communities  (including  local 
consumer  organizations  and  hemophilia 
treatment  centers). 

D.  Program  Requirements 

In  c:onducting  ac;tivities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities)  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Collaborate  with  consumers  and 
hemophilia  care  providers  to  develop 
user-centered  educational  programs  and 
materials  aimed  at  reducing  or 
eliminating  complications  of  bleeding 
disorders. 

b.  Evaluate  the  effectiveness  of 
education  programs  and  materials. 
identif\'  gaps,  and  propose  strategies  to 
improve  the  quality  and  availability  of 
educational  resourc;es  and  prevention 
information. 

c.  Develop  strategies  to  increase 
collaboration  between  local  community 
based  organizations  and  hemophilia 
treatment  centers  (HTCs)  to  enhance 
prevention  programs. 

d.  Maintain  a  comprehensive 
information  clearinghouse  for 
consumers  and  hemophilia  care 


providers  to  disseminate  information  on 
health  promotion,  and  prevention  of 
complications  for  persons  with  bleeding 
disorders. 

e.  Coordinate  a  model  demonstration 
project  by  developing  education 
programs,  communication  strategies/ 
methods,  and  outcome  measures  to 
deliver  prevention  messages  aimed  at 
helping  individuals  make  informed 
decisions  regarding  their  care  and 
adapting  behaviors  to  prevent  the 
complications  associated  with  bleeding 
disorders  This  project  should  be 
evaluated  by  assessing  outcome 
measures,  and  yield  a  data  bank  of 
effective  programs  that  can  be 
duplicated  and  disseminated  for  use  in 
local  settings. 

f.  Expand  and  enhance  peer-based 
prevention  and  educ  ational  activities  by 
supporting  programs  at  the  local  level. 
Provide  technical  assistance  and 
financial  support  for  program  planning. 
de\el(ipment.  implementation,  and 
evaluation  of  public  health  education 
for  local  peer-led  activities  to  deliver 
prevention  messages. 

g.  Provide  opportunities  for 
hemophilia  care  providers  to  receive 
prevention  information  and  training. 
Collaborate  with  current  hemophilia 
care  prn\iders  to  develop  orimitation 
training  for  new  pro\iders. 

h.  Promote  programs  f(3r  early 
diagnosis  and  management  of  women 
with  bleeding  disorders. 

i.  Collaborate  with  community -based 
hemophilia  organizations  to  de\  elop. 
implement,  and  evaluate  outreach 
initiatives  to  increase  access  to 
healthcare  and  prevention  sen'ices  for 
jinder  served  groups  with  bleeding 
disorders. 

j.  Encourage  the  use  of  appropriate 
safety  precautions  to  prevent  the 
transmission  of  blood  borne  pathogens. 
Participate  in  a  ffirmal  communication 
network  with  CDC.  and  other  Federal 
agencies  to  address  blood  safety  and 
availability  issues  when  necessarv". 
Encourage  people  with  bleeding 
disorders  to  participate  in  blood  safety 
monitoring  efforts. 

2.  CDC  Activities 

a.  Provide  scientific  and  public  health 
information  regarding  the  prevention  of 
complications  of  hemophilia,  and  other 
bleeding  disorders.  This  includes 
reviewing  educational  and  promotional 
materials  developed  b\  thi^  proposed 
program, 

b.  Provide  consultation  and  technical 
assistance  for  program  planning, 
development,  implementation,  and 
evaluation,  whic  h  ma\  include 
consulting  with  committees  or  working 
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groups  whose  operations  may  impact 
the  proposed  programs. 

c.  Collaborate  in  the  presentation, 
publication,  and  dissemination  of 
information  resulting  from  these 
activities. 

d.  Facilitate  provider  involvement 
and  collaboration  in  consumer-based 
program  activities  between  the  recipient 
and  the  Regional  HTC  Programs. 

e.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

E.  Content 

Letter  of  Intent  (LOI I 

An  LOI  is  optional  for  this  program. 
The  narrative  should  be  no  more  than 
three  single-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font.  Your  letter  of  intent 
will  be  used  to  enable  CDC  to  plan  for 
the  review,  and  should  include  the 
following  information  (1)  the  Program 
Announcement  Number  02097,  (2) 
name  and  address  of  institution,  and  (3) 
name,  address,  and  telephone  number  of 
contact  person.  Notification  can  be 
provided  by  facsimile,  postal  mail,  or 
electronic  mail  (E-mail). 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font. 

The  application  should  include: 

1.  Understanding  of  the  Project 

Describe  the  need  for  prevention 
information  and  education  programs  for 
the  target  population.  Explain  the  basis 
for  providing  such  programs,  expected 
outcomes  and  the  relevance  to 
preventing  complications,  and 
promoting  healthy  behaviors  among 
people  with  bleeding  disorders. 

2.  Objectives 

Establish  long-range  (five  year)  and 
short-term  (one  year)  objectives  for 
programmatic  plans.  Objectives  should 
be  specific,  measurable,  time-phased 
and  realistic. 


3.  Operational  Plan 

Describe  the  methods  by  which  the 
objectives  will  be  achieved,  including 
their  sequence. 

4.  Evaluation  Plan 

Describe  the  plans  to  monitor  the 
progress  of  the  program,  as  well  to 
evaluate  the  outcomes  of  the  proposed 
activities. 

5.  Program  Management 

Describe  the  roles  and  responsibilities 
of  all  project  staff  in  the  proposed 
project.  The  description  should  include 
their  titles,  qualifications,  and 
experience,  as  well  as  the  percentage  of 
time  each  will  devote  to  the  project,  and 
the  portions  of  their  salaries  to  be  paid 
bv  the  cooperative  agreement. 

6.  Collaboration  with  Local 
Organizations  and  HTCs 

Describe  plans  to  include  local 
organizations  and  HTCs  in  the  program. 

7.  Budget 

A  detailed  first  year's  budget  for  the 
cooperative  agreement  with  projections 
for  the  next  four  additional  years. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  lune  15,  2002,  submit  the 
Letter  of  Intent  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
n'ww.cdc.gov/od/pgo/forminfo.htm. 

On  or  before  July  15.  2002,  submit  the 
application  fo;  Technical  Information 
Management— PA02097,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandvwine  Rd.  Room  3000,  Atlanta, 
GA  30'341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  on  or  before  the 
deadline  date. 

Late:  Applications  which  do  not  meet 
the  criteria  above  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 


1 .  Understanding  of  the  Project  (15 
points) 

The  extent  to  which  the  applicant 
understands  the  requirements, 
problems,  objectives  and  complexities 
of  the  project. 

2.  Objectives  (15  points) 

The  degree  to  which  the  proposed 
objectives  are  clearly  stated,  realistic, 
time-phased,  and  related  to  the  purpose 
of  the  project, 

3.  Operational  Plan  (Total  25  points) 

a.  The  extent  to  which  the  applicant 
provides  a  detailed  plan  of  proposed 
activities  which  are  likely  to  achieve 
each  objective  and  overall  program 
goals.  The  extent  to  which  the  applicant 
provides  a  reasonable  and  complete 
schedule  for  implementing  activities  of 
the  program.  (20  points) 

b.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits.  (5  points) 

4.  Evaluation  Plan  (15  points) 

The  extent  to  which  the  proposed 
evaluation  plan  is  detailed,  addresses 
goals  and  objectives  of  the  program,  and 
will  document  the  program  process, 
effectiveness  and  outcome.  The  extent 
to  which  a  feasible  plan  for  reporting 
evaluation  results  and  using  evaluation 
information  for  programmatic  decisions 
is  present. 

5.  Program  Management  (25  total 
points) 

a.  The  extent  to  which  the  applicant 
proposes  potentially  effective 
collaborations  with  local  organizations 
and  HTCs.  (15  points) 

b.  The  extent  to  which  professional 
personnel  proposed  to  be  involved  in 
this  project  are  qualified,  including 
evidence  of  past  achievements 
appropriate  to  this  project.  (10  points) 

6.  Measures  of  Effectiveness  (5  points) 

The  extent  to  which  the  applicant 
provide  Measures  of  Effectiveness  that 
will  demonstrate  the  accomplishment  of 
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the  various  identified  objectives  of  the 
grant.  Are  the  measures  objective/ 
quantitative  and  do  they  adequately 
measure  the  intended  outcome? 

7.  Budget  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  stated 
objectives  and  planned  program 
activities. 

8.  Human  Subjects  (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-5     HIV  Program  Review  Panel 

Requirements 
AR-10     Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 5     Proof  of  Non-Pro  fit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assiistance  Number 

This  program  is  authorized  under 
section  301(a)  [42  U.S.C.  241(a)]  and  317 
(k)(2)  [42  U.S.C.  247b(k)(2)]  of  the 
Public  Health  Service  Act,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283 


J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address —  http://w'\^^^■  cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  vou  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Merlin 
Williams,  Grants  Management 
Specialist,  Acquisition  and  Assistance, 
Branch  B.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention.  2920  Brandywine  Road. 
Room  3000,  Mailstop  K-75.  Atlanta,  GA 
30341-4146,  Telephone  number:  770- 
488-2765,  E-mail  address: 
m\vilIiams2@cdc.gov. 

For  program  technical  assistance, 
contact:  Sally  Crudder,  Acting  Deputy 
Chief,  Hematologic  Diseases  Branch. 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road.  MS  E64, 
Atlanta,  Georgia  30333,  Telephone 
number:  404-371-5270  or  5903,  E-mail 
address:  scrudder&cdc.gov. 

UHtfd:  .\pril  20.  2002. 
Sandra  R.  Manning, 

CGFM.  Director.  Prorumment  and  Grants 
Officf.  Centers  for  Disease  Control  and 
Prevention  ICDC). 

[PR  Do( .  02-1083.1  Filed  .i-l-Oa;  8:45  am] 
BILLING  CODE  4163-1fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Projects 

Title:  Head  Start  Impact  Study. 

0MB  No.:  New  Collection. 

Description:  The  Administration  on 
Children.  Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
requesting  comments  on  plans  to 
conduct  the  Head  Start  Impact  Study. 
This  study  is  being  conducted  under 
contract  with  Westat,  Inc.  (with  the 
Urban  Institute,  American  Institutes  for 
Research,  and  Decision  Information 
Resources  as  their  subcontractors) 


(#282-00-0022)  to  collect  information 
for  determining,  on  a  national  basis, 
how  Head  Start  affects  the  school 
readiness  of  children  participating  in 
the  program  as  compared  to  children 
not  enrolled  in  Head  Start  and  to 
determine  under  which  conditions  Head 
Start  works  best  and  for  which  children. 

The  Head  Start  Impact  Study  is  a 
longitudinal  study  that  will  involve 
approximately  5,000-6,000  first  time 
enrolled  three-  and  four-year  old 
preschool  children  across  an  estimated 
75  nationally  representative  grantee/ 
delegate  agencies  (in  communities 
where  there  are  more  eligible  children 
and  families  than  can  be  served  by  the 
program).  The  participating  children 
will  be  randomly  assigned  to  either  a 
Head  Start  group  (that  receives  Head 
Start  program  services)  or  a  comparison 
group  (that  does  not  receive  Head  Start 
services  but  may  enroll  in  other 
available  services  selected  by  their 
parents  or  be  cared  for  at  home).  Data 
collection  for  the  study  will  begin  in  fall 
2002  and  extend  through  spring  2006 
with  child  assessments,  c:ondu(:ted  in 
the  fall  and  spring  of  the  Head  Start 
vears  and  in  the  spring  of  the 
kindergarten  and  first  grade  vears  and 
parent  interviews  conducted  in  the  fall 
and  spring  of  each  year.  Inter\'iews/ 
surveys  with  program  staff/care 
providers,  and  qualitv  of  care 
assessments  will  be  conducted  each 
vear.  This  schedule  of  data  collection  is 
necessitated  by  the  mandate  in  Head 
Start's  1998  reauthorization  (Coats 
Human  Services  Amendments  of  1998. 
PL  05-285)  that  DHHS  conduct  research 
to  determine,  on  a  national  level,  the 
impact  of  Head  Start  on  the  children  it 
serves.  A  held  test  of  instruments  and 
procedures  is  being  conducted  during 
fall  2001  and  spring  2002.  The  field  test 
involves  approximately  450  first  time 
enrolled  three-  and  four-year  old 
preschool  children  across  eight  grantee/ 
delegate  agencies  representing  different 
community  contexts. 

Respondents:  Individuals  or 
Households,  Head  Start  Agencies, 
School  Districts,  and  other  Child  Care 
Providers. 

Annual  Burden  Estimates 

Estimated  Response  Burden  for 
Respondents  t(j  the  Head  Start  Impact 
Studv— Fall  2002.  Spring  2003.  Fall 
2003'.  Spring  2004.  Fall  2004.  Spring 
2005,  Fall  2005,  and  Spring  2006, 


Instrument 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  burden 
nours  per  re- 
sponse 


Toial  burden 

hours 


Year  1  (fall  2002): 
Parent  Interviews 


5,111 


1  00 


5.111 
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Instrument 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  burden 
hours  per  re- 
sponse 


Total  burden 
hours 


Child  Assessments        

Teacher  Ratings  

Center  Directors.  Principals  

Classroom  Teachers   

Year  1  (spnng  2003) 

Parent  Inten/lews  

Father  Questionnaire  

Child  Assessments  

Teacher  Ratings  

Teacher  Ratings  

Family  Service  Workers      

Education  Coordinators    

Center  Directors.  Principals  

Classroom  Teachers   ... 

Other  Care  Providers  

Year  2  (fall  2003): 

Parent  Interviews  

Child  Assessments     

Year  2  (spnng  2004) 

Parent  Interviews  

Child  Assessments  

Teacher  Ratings     

Family  Sen/ice  Workers 

Education  Coordinators      

Center  Directors/Pnncipals  

Classroom  Teachers  

Other  Care  Providers  

Year  3  (fall  2004) 

Parent  Interviews 

Year  3  (spnng  2005); 

Parent  Interviews  

Child  Assessments 

Teacher  Ratings  

Principals    

Classroom  Teachers  

Year  4  (fall  2005): 

Parent  Interviews  

Year  (spnng  2006): 

Parent  Interviews        

Child  Assessments 

Teacher  Ratings  

Pnncipals     

Classroom  Teachers  

Annualized  Totals 

Year  1      

Year  2     

Year  3     

Year  4      

Estimated  Total  Annual  Burden  Hours 


5,111 

1 

0.9166 

4.685 

613           5 

00833 

255 

307           1 

1  00 

307 

613           1 

0  50 

307 

4.599           1 

1  00 

4.599 

4,599            1 

050 

2.300 

4,599           1 

0.9166 

4,216 

803           5 

00833 

8335 

966           5 

0.0833 

403 

368           1 

0.50 

184 

368           1 

0.50 

184 

368           1 

1  00 

368 

736           1 

0.50 

368 

230           1 

0.50 

115 

4,139           1 

1.00 

4,139 

2.287 

1 

0.9166 

2,096 

3.910 

1 

1  00 

3,910 

3,910           1 

09166 

3,584 

803  i          5 

0833 

335 

165  :          1 

050 

83 

165           1 

050 

83 

350           1 

1  00 

350 

700  i          1 

050 

350 

103  ■          1 

0.50 

52 

3.519   ■         1 

1.00 

3,519 

3.519  '          1 

1.00 

3,519 

3,519           1 

09166 

3,226 

704           5 

0,0833 

293 

352  1          1 

1  00 

352 

704           1 

0.50 

352 

1.667  '                          1 

1  00 

1,667 

1 .667  1          1 

1.00 

1,667 

1 ,667  !          1 

0.9166 

1.528 

333  '          5 

0  833 

139 

167           1 

1,00 

167 

333           1 

0.50 

167 

23,402 

14.982 

11.261 

5.335 

13,745 

Note;  The  1  i,"4.")  I'otai  .\niuiai  Burcicn 
Hours  is  bdsf'ci  nn  rin  average  of  2002-0,'!. 
2()0.i-()4.  2004-0,'i.  and  200.5-06  i-stimaleci 
burden  hours. 

In  compliance  with  the  requirfments 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families.  370  L'Enfant  Promenade,  SVV 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 


The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilitv;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  April  29,2002. 
Bob  Sargis, 

Reports  Charance  Offirr^r 

[FR  Doc.  02-10952  Filed  ,i-l-02.  8A5  am] 

BILLING  CODE  41 84-01 -M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0231] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Veterinary  Adverse  Drug 
Reaction,  Lack  of  Effectiveness, 
Product  Defect  Report 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Veterinary  Adverse  Drug  Reaction. 
Lack  of  Effectiveness.  Product  Defect 
Report."  has  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  .5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  5,  2001 
(66  FR  55942).  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  0MB  for  review 
and  clearance  under  44  L'.S.C.  3507.  An 
agencv  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0012.  The 
approval  expires  on  March  31.  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://v\i\'\\:fda.gov/ 
ohrms/dockets. 

DateH:  April  23,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
|FR  Doc:.  02-10791  Filed  5-1-02;  8:4.t  am] 
BILLING  CODE:  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0437] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  New  Animal  Drugs  for 
Investigational  Use 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"New  Animal  Drugs  for  Investigational 
Use"  has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  14.  2002  (67 
FR  1772).  the  agency  announced  that 
the  proposed  information  collei:tion  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  L'.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0117  The 
approval  expires  on  March  31.  2005.  .\ 
copv  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://w\u\.ida.gov/ 
ohrms/dockets. 

Dated:  April  23.  2002. 
Margaret  M.  Dotzel, 

Associatf  Commissioner  for  Policy. 

iFR  Doc .  02-1079.T  Filwi  5-1-02;  8:45  am) 

BILLING  CODE:  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  .Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  The 
meeting  will  be  open  to  the  public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatorv'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  23,  2002,  from  8:30  a.m.  to 
5  p.m. 


Location:  Holiday  Inn.  Kennedy 
Ballroom.  8777  Georgia  Ave..  Silver 
Spring.  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers.  Center  for  Drug  Evaluation  and 
Research  (HFD-211.  Food  and  Drug 
Administration.  5600  Fishers  Lane,  (for 
express  deliverv.  5630  Fishers  Lane.  rm. 
10931  Rockville,  MD  20857.  301-827- 
7001. or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  m  the  Wa.shington,  DC 
area),  code  12534.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting.  When 
available.  bac;kground  m.iterial  for  this 
meeting  will  be  posted  on  the  FDA  Web 
site,  one  business  day  prior  to  the 
meeting  at;  w'ww.  fda.gov/ohrms/ 
dockets/ac/acmenu.htm. 

Agenda:  The  committee  will  discuss 
biologic  license  application,  submission 
tracking  number  125036.  alefacept. 
Bicjgen.  Inc.,  for  the  treatment  of 
patients  with  chronic  plaque  psoriasis 
who  are  candidates  for  phototherapy  or 
systemic  therapy. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  ma\  be  made  to  the  contact 
person  by  May  17.  2002  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited  Those 
desiring 'to  make  formal  oral 
presentations  should  notify  the  c;ontact 
person  before  May  17,  2002,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  tiie  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisor\' 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisor\  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Karen  M. 
Templeton-Somers.  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisor}'  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  2.5.2002. 
Linda  A,  Suydam, 
Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 

|FR  Doc   02-10796  Filed  5-1-02:  8:45  am) 

BILLING  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Technical  Electronic  Products 
Radiation  Safety  Standards 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public: 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  The 
meeting  will  be  open  to  the  public. 

Same  of  Committee:  Technical 
Electronic  Products  Radiation  Safety 
Standards  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  on  technical 
feasibility,  reasonableness,  and 
practicalitv  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  under  21  U.S.C. 

360kk(f). 

Date  and  Time:  The  meeting  will  be 
held  on  May  22.  2002.  from  8:30  a.m.  to 
5  p.m. 

Location:  Hilton  Washington  DC 
North/Gaithersburg.  Salons  A  and  B. 
620  Perrs-  Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  Orhan  H.  Suleiman. 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration.  1350  Piccard  Dr., 
Rockville.  MD  20850.  301-594-3332.  or 
FDA  Advisorv  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12399.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  hear  an 
informal  review  of  ongoing  activities 
associated  with  electronic  products. 
Following  the  overview.  FDA  will 
discuss  its  concern  about  radiation 
doses  associated  with  x-ray  computed 
tomography  (CT),  and  its  current 
thinking  about  amending  the  U.S. 
performance  standard  for  x-ray  CT 
imaging  procedures.  Specifically  FDA 
will  address  possible  requirements  for: 
(1)  Definition  and  standardization  of  CT 
terminology;  (2)  display  of  an  index  of 
patient  radiation  dose  that  could  be 
automatically  recorded  within  a  facility 
quality  assurance  program;  (3) 
automatic  exposure  control  through 
modulation  of  x-ray  tube  output 
according  to  patient  dimensions;  and  (4) 
limitation  of  the  x-ray  field  size  to  that 
needed  for  image  formation.  In  the 
afternoon,  FDA  will  discuss  proposed 
amendments  to  the  U.S.  performance 
standard  for  sunlamp  products  and 


certain  initiatives  of  international 
standards  organizations  concerning 
sunlamp  products.  In  the  final  session, 
FDA  will  be  considering  mandatory- 
standards  for  x-ray  security  screening 
systems;  FDA  will  discuss  public  health 
considerations  regarding  these  systems 
that  use  ionizing  radiation. 

Background  information  on  the 
discussion  topics  will  be  posted  under 
the  Technical  Electronic  Products 
Radiation  Safety  Standards  Committee 
(TEPRSSC)  Dockets  Management 
Branch  Web  site  at  /iKp.7/iv-vvi\-./da.gov/ 
ohrms/dockets/ac/ncmenu.htm.  (Click 
on  the  vear  2002  and  scroll  down  to 
TEPRSSC.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orallv  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
persbn  by  May  10,  2002.  On  May  22. 
2002.  oral  presentations  from  the  public 
will  be  scheduled  between 
appro.ximately  9:45  a.m.  and  10:15  a.m.. 
and  between  3:15  p.m.  and  4  p.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  May  10,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
thev  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory* 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disabilitv.  please  contact  AnnMarie 
Williams.  Conference  Management 
Staff.  301-594-1283.  ext.  113,  at  least  7 
davs  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  24.  2002. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
[FR  Doc.  02-10797  Filed  5-1-02;  8:45  ami 

BILUNG  COOE  416(H)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Same  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisorv' 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator,'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  21.  2002,  from  8:30  a.m.  to 
4:30  p.m. 

Location:  HiUon  Hotel,  8727 
Colesville  Rd.,  Silver  Spring,  MD. 

Contact  Person:  Jody  G.  Sachs  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington.  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  In  the  morning  the 
committee  will  discuss  acute  otitis 
media  indication  for  PREVNAR 
(Pneumococcal  7-valent  Conjugate 
Vaccine).  In  the  afternoon  FDA  will 
present  an  update  to  the  committee  on 
the  GSK  Lyme  Disease  Vaccine 
(LYMErix)'. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  14,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1;15 
p.m.  and  1:45  p.m.  and  between  3:30    , 
p.m.  and  4:15  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shoiUd  notify  the  contact 
person  before  May  14,  2002,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  argimients  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 
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Persons  attending  FDA  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disabilitv,  please  contact  Jody  G. 
Sachs  or  Denise  H.  Royster  at  least  7 
davs  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated,  .\pril  23,  2002. 
Linda  A.  Suydam. 
Senior  Associate  Commissioner  for 

Communications  and  Constituent  Relations. 
(FR  Dor,  02-10794  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2KA)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995.  Pub, 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 


proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  at  (301 )  443-1 1 29. 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Private  Health 
Insurance  Coverage  of 
Immunosuppressive  Drugs  Survey — 
New 

Public  Law  106-310.  Section  2101(b) 
of  Title  XXI  of  the  Children's  Health  Act 
of  2000.  states  that  the  Secretary  of 
Health  and  Human  Services  shall 
provide  for  a  study  to  determine  the 
costs  of  immunosuppressive  drugs 
provided  to  children  pursuant  to  organ 
transplants  and  to  determine  the  extent 
to  which  health  plans  and  health 
insurance  cover  such  costs. 

The  Health  Resources  and  Services 
Administration  (HRSA)  has  determined 
the  extent  of  government  insurance 
coverage  for  immunosuppressive  drugs 
given  to  children  pursuant  to  organ 
transplantation.  However.  HRSA  still 
does  not  know  the  extent  of  private 
health  insurance  coverage  for 
immunosuppressive  drugs.  Analysis  of 
the  Organ  Procurement  and 
Transplantation  Network  (OPTN) 

Estimates  of  Annualized  Hour  Burden 


database  revealed  that  approximately 

45%  of  pediatric  organ  tran.splant 
recipients  list  their  primary  insurer  as 
being  private  health  insurance — this 
category  being  the  largest  insurer  of 
pediatric  organ  transplant  recipients. 
Little  is  known  about  co-payments, 
limitation  on  drug  usage,  etc..  in  this 
cdtegorv  of  patients. 

in  order  to  fulfill  the  requirements  of 
Section  2101(b).  the  Division  of 
Transplantation  in  the  Office  of  Special 
Programs.  HRSA.  contracted  with  the 
EMMES  Corporation  to  studv  the  costs 
of  immunosuppressive  drugs  and  to 
conduct  a  survey  to  send  to 
approximatelv  600  families  of  post- 
transplant  liver  and  kidney  patients 
who  list  private  health  insurance  as 
their  primary  provider  at  the  time  nf 
transplantation.  Data  collected  and 
anaivzed  will  be  reported  to  Congress. 
The  report  will  contain  information 
about  the  extent  to  which  private  health 
insurance  covers  the  cost  of 
immunosuppressive  drugs  given 
pursuant  to  organ  transplants  and 
pro\'ide  recommendations  from  the 
Secretary  of  Health  and  Human  Ser\'ices 
about  the  findings.  Once  information 
has  been  collected  and  the  report  to 
Congress  submitted,  the  information 
will  be  incorporated  into  private 
databases  maintained  by  the  EMMES 
Corporation  which  are  closely  protected 
and  not  available  to  the  public, 
Analvtu:al  requests  can  be  made  on  the 
data,  but  requests  are  subject  to  an 
advisorv  board  and  the  release  in  any 
tvpe  of  personally-identifiable  data  or 
standard  analytical  file  will  not  be 
available  to  the  public.  The  Federal 
Government  will  not  have  access  to  any 
of  the  personally-identifiable  data.  All 
these  measures  will  assure  patient 
privacy. 


Respondents 


Number  of  re- 
spondents 


Responses 

per  respond- 
ents 


Hours  per  re- 
sponse 


Total  hour  bur- 
den 


Guardians  patients 
Transplant  Centers 

Total  


600 

143 


743 


.75 
2.5 


450 
357  50 

807  50 
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Send  comments  to  Susan  G.  Queen. 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  11-05.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  April  25,  2002. 
Stephen  R.  Smith. 
Acting  Associatp  Administrator  for 
Management  and  Program  Support. 
[FR  Doc.  02-10840  Filed  5-1-02;  8:45  ami 
BILLING  CODE  41S5-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  35Q6(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L,  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


Federal  Register/ Vol.  67.  No.  85 /Thursday.  May  2.  2002 /Notices 


Respondents 


whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Cross-site  Evaluation 
of  the  Effectiveness  of  the  Infant 
Adoption  Awareness  Training  Program 
(lAATP)— New 

HRSA  proposes  to  evaluate  the  Infant 
Adoption  Awareness  Program  being 
implemented  by  adoption  organizations. 
The  lAATP  is  authorized  under  the 
Children's  Health  Act  of  2000  (CHA), 
Title  XII.  Subtitle  A  to  develop, 
implement  and  evaluate  curricula  to 
achieve  the  goal  of  providing  adoption 
information  and  referrals  on  an  equal 
basis  with  other  courses  of  action 
included  in  non-directive  counseling  to 
pregnant  women.  National,  regional  and 
local  organizations  whose  primary 
purpose  includes  adoption  were  funded 
under  lAATP  cooperative  agreements  to 
deliver  adoption  training  to  health  care 
workers  with  a  special  focus  on  those 
working  in  health  care  facilities  funded 
under  section  1001  and  section  330  and 
those  receiving  grants  to  provide  health 
services  in  schools.  The  Children's 
Health  Act  mandates  that  the  Secretary 
submit  to  Congress  a  report  evaluating 
the  effectiveness  of  training  delivered 
under  the  lAATP  and  the  extent  to 
which  it  results  in  the  provision  of 
adoption  information  and  referrals  to 


Healtti  care  workers  completing  lAATP  training 

Healtfi  care  workers  not  completing  lAATP  training  . 
Grantee  staff  interviews  (8  from  each  of  4  grantees) 

Focus  groups  with  trainers  

Focus  groups  with  trainees  

Total  


Number  of 
respondents 


pregnant  women  on  an  equal  basis  with 
other  courses  of  action  included  in  non- 
directive  counseling  to  pregnant 
women. 

To  determine  if  the  LAATP  is  effective 
in  achieving  the  intent  of  the 
congressional  mandate,  the  proposed 
study  will  assess  the  effect  of  lAATP 
training  on  knowledge,  attitudes  and 
self  reported  practices  for  health  care 
workers  who  counsel  pregnant  women 
in  health  care  settings.  An  estimated  690 
health  care  workers  who  regularly 
counsel  pregnant  women  and  who 
completed  LAATP  training  will  be 
recruited  into  the  study  and  will 
complete  a  20  minute  mail  survey 
instrument  covering  the  time  and  extent 
of  their  exposure  to  the  LAATP  training 
as  well  as  knowledge,  attitudes  and  self- 
reported  practices  in  providing  adoption 
information  and  referrals  to  pregnant 
women.  A  comparison  group  of  690 
health  care  workers  who  perform 
pregnancy  counseling  but  did  not 
receive  the  LAATP  training  will  receive 
a  mail  survey  on  their  knowledge, 
attitudes  and  self-reported  behaviors  in 
providing  adoption  information  and 
referrals  to  the  pregnant  women  that 
they  counsel. 

In  addition,  staff  of  each  of  the  four 
grantees,  their  trainers  and  trainees  will 
participate  in  interviews  and  focus 
groups  to  document  the  program 
development  and  training  processes  and 
delivery  of  the  LAATP.  For  each  grantee, 
there  will  be  one-hour  individual 
interviews  of  grantee  staff,  one  focus 
group  of  trainers  from  each  of  four 
grantees,  and  two  focus  groups  of 
trainees  from  each  of  four  grantee 
programs. 


690 

690 

32 

32 

64 


1,508 


Responses 

per 
respondent 


Hours  per 
response 


.33 

1 

2 
2 


Total  burden 
hours 


228 

173 

64 

64 

128 


657 


Send  comments  to  Susan  G.  Queen. 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  11-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 


Dated:  April  25.  2002. 
Stephen  R.  Smith, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 
[FR  Doc.  02-10841  Filed  5-1-02;  8:45  am] 
8ILUNG  CODE  416S-15-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
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Advisory  body  scheduled  to  meet 
during  the  month  of  June  2002. 

Same:  Maternal  and  Child  Health  Research 
Grants  Review  Committee 

Date  and  Time:  lune  f>-7.  2002;  8:30  a.m.- 
5  p.m. 

Plare:  lurys-Washington  Hotel.  1500  New 
Hampshire  .'\venue.  WV.,  Washington.  DC 
20036. 

The  meeting  is  open  to  the  public:  on 
Thursday,  lune  6.  2002.  from  8:30  a.m.  to 
9:30  a.m..  and  t;losed  for  the  remainder  of  the 
meeting. 

Purpose:  To  review  research  grant 
applications  in  the  program  areas  of  maternal 
and  (  hild  health,  administered  by  the 
Maternal  and  Child  Health  Bureau,  Health 
Resources  and  Servic;es  Administration. 

Agenda:  The  open  portion  of  the  meeting 
'will  cover  opening  remarks  by  the  Director. 
Division  of  Research.  Training  and 
Education,  who  will  report  on  program 
issues,  congressional  ac  ti\ities,  and  other 
topics  of  interest  to  the  field  of  maternal  and 
child  health.  The  meeting  will  be  closed  to 
the  public  on  Thursday.  lune  6.  2002.  from 
9:30  a.m.  through  the  remainder  of  the 
meeting  for  the  review  of  grant  applications. 
The  grant  applications  and  the  discussions 
would  disclose  information  of  a  personal 
nature,  the  disclosure  of  which  would 
c:onstitute  a  clearlv  unwarranted  invasion  of 
personal  pri\acy.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  ,i.i2b(c](6).  Title  n  U.S.C.  and  the 
Determination  by  the  .Acting  Associate 
Administrator  for  Management  and  Program 
Support.  Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law  92- 
463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or  contac;t 
Kishena  C.  Wadhwani.  Ph.D..  Executive 
Secretary.  Maternal  and  C.h'iM  Health 
Research  Grants  Review  Committee.  Room 
18.^-53.  Parklawn  Building.  5BU0  Fishers 
Lane.  Rockville,  Maryland  20857.  Telephone 
(301)443-2207. 

Dated:  April  2.^1.  2002. 
)ane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 
Coordination. 
IFR  Doc.  02-10839  Filed  5-1-02;  8:4,5  am] 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 


35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  601 1  Executive 
Boulevard,  Suite  325.  Rockville. 
Marvland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

HFV-l  Envelope  Glycoproteins 
Stabilized  by  Flexible  Linkers  as  Potent 
Entry  Inhibitors  and  Immunogens 

Dimitrov  et  al.  (NCI). 

[DHHS  Reference  No.  E-039-02/0  filed  05 
Mar  2002] 

Licensing  Contact:  Carol  Salata;  301/ 
496-7735  ext.  232;  e-mail: 
salatac^od. nih.gov. 

The  technology  relates  to  tethered 
constructs  where  flexible  linkers  join 
gpl20  and  the  ectodomain  of  gp41.  The 
HIV'-l  envelope  Glycoprotein  fEnv) 
undergoes  conformational  changes 
while  driving  entrv  .  The  inventors 
hypothesized  that  some  nf  the 
intermediate  Env  conformations  could 
be  stably  represented  in  tethered 
constructs  where  gpl20  and  the 
ectodomain  of  gp41  are  joined  by 
flexible  linkers.  Tethered  Envs  with 
long  (15  to  26  amino  acid)  linkers  were 
stable  and  potently  inhibited  fusion 
mediated  by  R5,  X4  and  R5X4  Envs. 
most  likely  by  exposure  of  gp41 
structures  that  bind  DPI  78  and  cluster 
II  mAbs.  A  tethered  Env  with  a  short  (4 
amino  acid)  linker,  gpl2U  or  DPI  78 
were  100,  20  or  10-fold  less  effective, 
respectively.  The  fusion  proteins  with 
long  linkers  exhibited  enhanced 
exposure  of  DPI  78  and  cluster  II  mAbs 
binding  gp41  structures  that  are  critical 
for  entry.  These  findings  suggest  the 
existence  of  conser\'ed  structures  that 
are  critical  for  HI\'-1  entry,  and  could 
be  used  as  inhibitors  and  novel 
immunogens  for  elicitation  of  broadly 
neutralizing  antibodies. 

Construction  of  West  Nile  Virus  and 
Dengue  Virus  Chimeras  for  Use  in  a 
Live  Virus  V^accine  to  Prevent  Disease 
Caused  by  West  Nile  Virus 

Pletnev  et  al.  (NIAID). 


[DHHS  Reference  ^o.  E-357-01/0  filed  10 
Ian  2002! 

Licensing  Contact:  Carol  Salata;  301/ 
496-7735  ext.  232:  e-mail: 
salatacaod  nih.gov. 

A  candidate  live  attenuated  vaccine 
strain  was  constructed  for  West  Nile 
virus  (WN).  a  neurotrophic  flavivirus 
that  has  recently  emerged  in  the  U.S. 
Considerable  attenuation  for  mice  was 
achieved  by  chimerization  with  dengue 
virus  type  4  (DEN4).  The  genes  for  the 
structural  premembrane  and  envelope 
proteins  of  DE\'4  present  in  an 
infectious  cDNA  clone  were  replaced  by 
the  corresponding  genes  of  WN  strain 
NY99.  Two  of  18  cDNA  clones  of  a  WN/ 
DEN4  chimera  yielded  full-length  RNA 
transcripts  that  were  infectious  when 
transfected  into  susceptible  cells.  The 
WN/DEN4  chimera  was  highly 
attenuated  in  mice  compared  with  its 
WN  parent:  the  chimera  was  at  least 
28.500  times  less  neurovirulent  in 
suckling  mice  inoculated  intracerebrally 
and  at  least  10.000  times  less  virulent  in 
adult  mice  inoculated  intraperitoneally. 
Nonetheless,  the  W.\/DEN4  chimera 
and  a  deletion  mutant  derived  from  it 
were  immunogenic  and  provided 
complete  protection  against  lethal  WN 
challenge.  These  obsen'ations  provide 
the  basis  for  pursuing  the  development 
of  a  live  attenuated  WN  vaccine. 

NfVA  Expressing  Modified  HI\' 
Envelope.  Gag  and  Pol  Genes 

Bernard  Moss  and  Linda  S.  Wvatt 
(NIAID). 

[DHHS  Reference  No.  £-115-01/0  filed  08 
.Mar  20011 

Licensing  Contact:  Carol  Salata:  301/ 
496-7735  ext.  232:  e-mail: 
salatac'il  od.nih.gov. 

This  technology  relates  to 
construction  of  a  recombinant  poxvirus 
using  modified  vaccinia  Ankara  (MVA). 
The  recombinant  M\'A  (rM\'A) 
expresses  HI\'  Gag,  Pol  and  HIV-1  Env 
under  the  control  of  vaccinia  virus 
earlv/late  promoters.  A  related  rMVA 
expressing  SHIV  genes  was  used  in 
heterologous  prime/boost  regimens  that 
raised  high  levels  of  immune  responses. 
DN,\  priming  followed  by  a 
recombinant  modified  vaccinia  Ankara 
(rMVA)  booster  controlled  a  highly 
pathogenic  immunodeficiency  virus 
challtMige  in  a  rhesus  macaque  model. 
Both  the  DN.^  and  rMNA  components  of 
the  vaccine  expressed  multiple 
immunodeficiency  virus  proteins.  Two 
DN.\  inoculations  at  0  and  8  weeks 
effectively  controlled  an  intrarectal 
challenge  administered  7  months  after 
the  booster.  These  findings  provide 
hope  that  a  relatively  simple 
multiprotein  DNA/M\'A  vaccine  can 


22094 


Federal  Register /Vol.  67,  No.  85 /Thursday,  May  2,  2002 /Notices 


help  to  control  the  acquired  immune 
deficiency  syndrome  epidemic.  This 
research  is  described  in  Science 
292(5514):  69-74,  April  6.  2001 
(originally  published  in  Science  Express 
as  10.1126/science.l058915  on  March  8, 
2001). 

Specific  Inhibition  of  Gene  Expression 
by  Small  Double  Stranded  RNAs 

Caplen  et  al.  (NHGRI). 
[DHHS  Reference  No.  E-284-01/0  filed  30  Jul 
20011 

Licensing  Contact:  Fatima  Sayyid; 
301/496-7056  ext.  243;  e-mail: 
sawidf@od. nih  gov. 

Double-stranded  RNA  (dsRNA)  has 
been  shown  to  trigger  sequence-specific 
gene  silencing  in  a  wide  variety  of 
organisms,  including  plant,  nematode 
and  invertebrate  species.  Recent  intense 
work  in  the  field  has  shown  that  small 
dsRNAs  mediate  sequence  specific  RNA 
degradation  in  the  process  known  as 
RNA  interference  (RNAi). 

This  invention  provides  for  synthetic 
dsRNAs  (20-25  nucleotides  in  length) 
and  methods  that  can  inhibit  gene- 
specific  expression  in  mammalian  cells. 
The  sequence  of  the  dsRNAs  are 
essentially  identical  to  a  portion  of  the 
coding  region  of  the  target  gene  for 
which  interference  or  inhibition  of 
expression  is  desired.  This  inhibition 
has  been  shown  to  be  superior  to  single- 
stranded  antisense  oligonucleotides  and 
opens  the  possibility  of  the  use  of 
dsRNAs  as  reverse  genetic  and 
therapeutic  tools  in  mammalian  cells. 

Magnetic  Labeling  of  Cells  Using 
Transfection  Agents 

loseph  Frank  and  Jeff  Bulte  (CC). 
IDHHS  Reference  No.  E-1 76-01/0  filed  13 
Iun2001| 

Licensing  Contact:  Norbert  Pontzer: 
301/496-7736.  ext.  284;  e-mail: 
np59n@nih.gov. 

Many  therapeutic  strategies,  such  as 
stem  cell  transplantation,  are  based 
upon  introducing  exogenous  living  cells 
or  tissues  into  a  patient  or  host.  A 
problem  common  to  all  therapeutic 
strategies  involving  administration  of 
exogenous  cells  is  identifying  and 
monitoring  the  cells  in  the  host.  It  is 
currently  difficult  or  impossible  to 
monitor  the  location  of  such  cells  or 
tissues  in  the  host  after  administration. 
It  may  also  be  difficult  to  establish  the 
survival  of  these  cells  in  the  host. 
Currentlv  available  procedures  to  locate 
transplanted  cells  are  invasive  and 
destructive.  This  problem  must  be 
overcome  before  such  cell  therapies  can 
achieve  their  full  potential. 

Magnetic  Resonance  Imaging  (MRI)  is 
a  technique  that  allows  whole  body  in 


vivo  imaging  in  three  dimensions  at 
near-cellular  (microscopic)  resolution. 
MR  image  contrast  is  largely  determined 
by  the  nuclear  magnetic  relaxation  times 
of  tissues.  To  allow  detection  of 
transplanted  cells,  this  technology 
provides  compositions  and  methods  for 
labeling  cells  in  vitro  with  a  contrast 
agent  prior  to  transplantation.  These 
contrast  agents  are  non-toxic, 
biodegradable  and  are  prepared  by 
mixing  commercially  available  magnetic 
responsive  coated  iron  oxides  and 
transfection  agents,  some  of  which  are 
FDA  approved.  Magnetically  labeled 
cells  will  facilitate  the  use  or  MRI  to 
monitor  these  cells  following 
transplantation  in  a  clinical  setting. 

Anti-sera  Against  Arylaikylamine  N- 
acetyltransferase  (AANAT) — The 
Melatonin  Rhythm  Enzyme 

David  C.  Klein  et  al.  (NICHD). 
IDHHS  Reference  No.  E-181-00/0) 

Licensing  Contact:  Pradeep  Ghosh; 
301/496-7736  ext.  211;  e-mail: 
ghosbp@od.nih.gov. 

Biological  materials  are  important 
research  tools  that  can  be  used  for 
diagnostic  purposes.  In  particular, 
antisera  are  of  broad  value  in 
biomedical  research  and  in  clinical 
chemistry.  The  present  invention 
comprises  of  unpurified  and 
immunopurified  antisera  developed  in 
rabbits  against  bovine,  rat,  pike-2,  zebra 
fish,  chicken,  monkey,  and  human 
AANAT.  AANAT  is  an  important 
enzvme  because  it  controls  the 
production  of  melatonin  and  its  rhythm 
in  vertebrates.  A  daily  rhythm  of 
melatonin  in  the  circulation  serves  as 
the  hormonal  signal  of  the  daily  light/ 
dark  cycle.  AANAT  protein  is  expressed 
at  high  levels  in  pineal  gland  and  retina, 
and  only  at  night.  The  antisera 
developed  as  part  of  this  invention  may 
serve  as  an  important  immunologic  tool 
to  detect  and  monitor  the  expression  of 
AANAT  protein.  Expression  of  AANAT 
is  important  for  the  understanding  of 
the  biochemical  and  physiological  role 
of  melatonin  and  therefore,  the  antisera 
mav  have  a  wide  use  in  research 
studies.  In  addition,  antisera  detecting 
human  AANAT  may  be  useful  in 
pathological  and  histochemical  analysis 
of  human  pineal  and  retinal  tissues. 
Further,  the  use  of  antisera  may  be 
applicable  in  clinical  testing  and 
monitoring  of  the  effects  of  drugs  on 
AANAT  protein  and  other  biochemical 
modification  procediu'es. 

Research  articles  that  describe  the  use 
of  the  antisera  include:  Invest 
Opthalmol.  and  Visual  Science  43:564- 
572,  2002;  Proc.  Natl.  Acad.  Sci  U.S.A. 
98:8083-8088,  2001;  Endocrinology 


142:1804-1813,  2001;  J.  Biol.  Chem. 
276:24097-24107,  2001;  J.  Neurochem. 
75:2123-2132,  2000;  J.  Neurochem. 
74:2315-2321,  1999;  Science  279:1358- 
1360, 1998;  Recent  Progress  in  Hormone 
Research  52:307-358,  1997. 

Dated:  April  24,  2002. 
Jack  Spiegel, 

Director.  Division  of  Technology'  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[PR  Doc.  02-10927  Filed  5-1-02;  8:45  am] 
BIIXING  CODE  4140-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Development  of  Novel  Technologies  for  In 
Vivo  Imagin. 

Dote;  June  20-21.  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Select — Bethesda. 
8120  Wisconsin  Avenue,  Bethesda.  MD 
20814. 

Contact  Person:  Kenneth  L  Bielat.  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard.  Room  7147.  Bethesda. 
MD  20892.  (301)  496-7576. 
bielatk@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  April  24.  2002. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advison,' 
Committee  Policy. 

[FR  Doc.  02-10917  Filed  5-1-02;  8;4.S  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison-  Committee  Act.  as 
amended  (5  U.s!c.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel. 
Clinical  Research^ 

Date;  lune  4-5.  2002. 

Time:  June  4.  2002.  8  a.m.  to  .Adiournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Che\T  Chase.  5520 
Wisconsin  .Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Eric  H.  Brown.  PhD. 
Scientific  Review  .administrator.  Office  of 
Review.  National  Center  for  Research 
Resources.  Office  of  Review.  6705  Rockledge 
Drive.  Msc  7965.  One  Rockledge  Center. 
Room  6018.  Bethesda.  MD  20892-7965.  (3011 
4.35-0815.  browneSncrrnihgow 

\ame  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel. 
Research  Infrastructure. 

Do(e.- lune  18-19.  2002. 

Time.Iune  18.  2002.8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hvatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Sybil  A.  Wellstood.  PhD. 
Scientific  Review  Administrator.  Office  of 
Review.  National  Center  for  Research 
Resources.  National  Institutes  of  Health.  One 
Rockledge  Centre.  Room  6018.  6705 
Rockledge  Drive.  MSC  7965.  Bethesda.  MD 
20892-7965.  (301)  435-0814. 
wellstoods®  ncn.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306:  93.333.  Clinical  Research.  93.333: 
93.371.  Biomedical  Technology:  93.389. 


Research  Infrastructure.  National  Institutes  of 
Health,  HHS) 

Dated;  April  26.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advison- 
Committee  Policy. 

[FR  Doc.  02-10921  Filed  .5-1-02;  8:45  am] 
BILLING  CODE  4t40-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Heart.  Lung, 
and  Blood  Advisory-  Council.  May  9. 
2002,  8:30  a.m.  to  May  9.  2002.  2  p.m.. 
National  Institutes  of  Health.  Building 
31,  Conference  Room  10,  9000  Rockville 
Pike.  Bethesda.  MD  20892  which  was 
published  in  the  Federal  Register  on 
March  27.  2002.  67  FR  14721. 

The  National  Heart.  Lung,  and  Blood 
Advisory-  Council's  open  session  start 
time  has  changed  from  8:30  a.m.  to  8 
a.m.  Date  and  location  remain  the  same 
The  meeting  is  partially  closed  to  the 
public. 

Dated:  April  26.2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advison. 
Committee  Policy. 
[FR  Doc.  02-10908  Filed  5-1-02;  8:45  am) 

BILUNG  CODE  41 40-01 -V 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison.-  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 


Novel  Biomarkers  of  Chronic  Obstructive 
Pulmonary  Disease  (COPD). 

Date:  lune  5.  2002. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chev7  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815- 
4495. 

Contact  Person:  Anne  P  Clark.  PhD.  NIH, 
NHLBI.  DEA,  Review  Branch.  Rockledge  II, 
6701  Rockledge  Drive,  Room  7178.  Bethesda. 
MD  20892-7924, (301)  435-0270. 
clarka&nhtbi. nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research:  93  837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  April  24.  2002 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Dor   02-10915  Filed  5-1-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart.  Lung,  and  Blood 
Institute:  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Nationa]  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Mentored  Scientist  Development  Award. 

Dafe.lune  17-18.2002. 

Time:  7:30  p.m.  to  4  p.m. 

Agenda.  To  review  and  evaluate  grant 
applications 

Place:  Chew  Chase  Holiday  Inn.  Chev>- 
Chase.  MD  20815. 

Contact  Person:  Roy  L  White,  PhD,  Review 
Branch.  Room  7196.  Division  of  Extramural 
.affairs.  National  Heart.  Lung,  and  Blood 
Institute.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924,  Bethesda.  MD 
20892.  301-435-0288. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
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Sleep  Disorders  Research;  98.8,17.  Heart  and 
Vascular  Diseases  Research;  93.8.38.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  April  26.  2002 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-10923  Filed  5-  1-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  HeaHh 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  \0[d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c](4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
National  Heart,  Lung  and  Blood  Institute 
Proteomics  Initiative. 

£tote.  June  13-14,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Sheraton  Inner  Harbor  Hotel,  300 
South  Charles  Street,  Baltimore.  MD  21201 

Contact  Person:  Valerie  L.  Prenger.  PhD. 
Health  Scientist  Administrator,  Review 
Branch,  Room  7198,  Division  of  Extramural 
Affairs,  National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892-7924.  (301)  435-0297. 
prengerv@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS] 

Dated:  April  26,  2002. 

LaVerne  Y.  Stringfield, 

Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-10924  Filed  5-1-02;  8:45  am] 

BILLING  CO06  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Cardiac  Resuscitation  Meeting. 

Date:  June  27-28,  2002. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Roy  L.  White,  PhD,  Review 
Branch.  Room  7196,  Division  of  Extramural 
Affairs.  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924,  Bethesda,  MD 
20892.  301-435-0288. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  26,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc  02-10925  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroice;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  national  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  ZNSl  SRB-A  (04)  Program 
Project  Application  Review. 

Date.  May  2,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd.,  Rockville,  MD 
20852,  (Telephone  Conference  Call). 

Contact  Person:  Andrea  Sawczuk,  DDS. 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001  Executive 
Blvd.,  Suite  3208,  MSC  9529,  Bethesda.  MD 
20892-9529, 301-496-0660. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  26,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10906  Filed  5-1-02:  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heatth 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individueds  associated  with  the  grant 
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applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Speuial 
Emphasis  Panel. 

Doff.- April  25.  2002. 

Time:  1;00  p.m.  to  4:00  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd..  Bethesda.  MD 
20814.  (Telephone  Conference  Call). 

Contact  Person:  Alan  L.  VVillard.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd.. 
Suite  3208,  MSC  9529.  Bethesda.  MD  20892- 
9529.  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.854, 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health, 
HHS) 

Dated:  April  26,  2002, 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc.  02-10907  Filed  5-1-02:  8:45  am] 

BILUNG  CODE  41 40-01 -M 


Place:  6700-B  Rockledge  Drive.  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Gary  S.  Madonna.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
.Activities,  NIAID,  NIH.  Room  2217.  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-3528, 
gm]2\\v:nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.855,  .Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  April  26,  2002. 
LaVerne  Y.  Stringfield, 

Direcior.  Office  of  Federal  Advisor,' 

Committee  Policy. 

[FR  Doc.  02-10909  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S'C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S,C.. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  NIH  Loan  Repayment 
Program. 

Date:  May  9.  2002. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisor\^  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dafe.Mav  30-31.  2002. 

Time:  May  30.  2002.  10:30  a.m.  to  5  p.m. 

Agenda:  Report  by  the  .Acting  Director. 
NINDS;  Report  by  the  Director.  Division  of 
Extramural  Research;  and  other 
administrative  and  program  developments. 


Place  National  Institutes  of  Health, 
Building  31.  C  Wing.  Conference  Room  10. 
31  Center  Drive.  Bethesda.  MD  20892. 

Closed:  May  31.  2002,  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31.  C  Wing.  Conference  Room  10, 
31  Center  Drive,  Bethesda.  MD  20892 

Contact  Person:  Constance  W   .Atwell.  PhD. 
.Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke.  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive  Blvd.. 
Suite  3309.  MSC  9531.  Bethesda.  MD  20892- 
9531.  (301)496-9248 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
emplovees  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  ID  and  sign- 
in  at  the  security  desk  upon  entering  the 
building 

Information  is  also  available  on  the 
Institute's.'Centers  home  page: 
H-u-u-.njnds.nj7i  go\-,  where  an  agenda  and 
anv  additional  information  for  the  meeting 
will  be  posted  when  available 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos  93  853.  Clinical  Research 
Related  to  Neurological  Disorders:  93. 854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health, 
HHS) 

Dated  April  25,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-10910  Filed  5-1-02;  8:45  am] 

BILUNG  COOe  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act.  as 
amended  (5  U.S'C.  Appendix  2),  notice 
IS  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U  S.C  . 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  ofCommittup:  National  Advisory 
Neurological  Disorders  and  .Stroke  Couiiril 
Training  Subcommittee. 

Date:  May  29.  2002. 

Time:  8  p.m.  to  10  p.m. 

Agenda:  To  discuss  the  training  programs 
of  the  Institute. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person;  Constance  W.  .^twell.  PhU, 
Associate  Director  for  Extramural  Research. 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health. 
Neuroscience  Center,  6001  Executive  Blvd.. 
Suite  3309.  MSC  9531.  Bethesda.  MD  20892- 
9531,  (301)  496-9248. 

Name  of  Committee:  National  .Advisory 
Neurological  Disorders  and  Stroke  Council 
Clinical  Trials  Subcommittee. 

Ltafe.May30.  2002. 

Open:  8  a.m.  to  8:30  a.m. 

Agenda:  To  discuss  clinical  trials  policy. 

Place:  National  Institutes  of  Health, 
Building  31.  A  Wing.  Conference  Room 
8A28,  31  Center  Drive.  Bethesda,  MD  20892 

Closed:  8:30  a,m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Building  31.  A  Wing,  Conference  Room 
8A28,  31  Center  Drive,  Bethesda,  MD  20892. 

Confacf  Person.  Constance  W.  Atwell.  PhD. 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke.  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3309,  MSC  9531,  Bethesda,  MD  20892- 
9531,(301)496-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council 
Infrastructure,  Neuroinformatics,  and 
Computational  Neuroscience  Subcommittee. 

Date:  May  30,  2002. 
•     Time:  8  a.m.  to  10  a.m. 

Agenda:  To  discuss  research  mechanisms 
and  infrastructure  needs. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  9, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Robert  Baughman,  MD, 
Associate  Director  for  Technology 
Development,  National  Institute  of 
Neurological  Disorders  and  Stroke,  National 
Institutes  of  Health.  6001  Executive  Blvd  , 
Suite  2137,  MSC  9527,  Bethesda,  MD  20892- 
9527.(301)496-1779. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.ninds.nih.gov,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 


Related  to  Neurological  Disorders;  93,854, 
Biological  Basis  Research  in  the 
Neuroscienr.es,  National  Institutes  of  Health. 
HHS) 

Dated:  April  2.t.  2002. 
LaVerne  Y.  Siringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-10911  Filed  .5-1-02;  8:45  am] 

B(LUNG  CODE  4140-01-M' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NIDA. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c){6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Drug  Abuse, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselor.  NIDA. 

Dafe.  May  7,  2002. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Intramural  Research  Program, 
National  Institute  on  Drug  Abuse,  Johns 
Hopkins  Bayview  Campus,  BIdg.  C,  2nd 
Floor  Auditorium,  5500  Nathan  Shock  Drive, 
Baltimore,  MD  21224. 

Contact  Person:  Stephen  J.  Heishman, 
PHD.  Research  Psychologist,  Clinical 
Pharmacology  Branch.  Intramural  Research 
Program,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5500 
Nathan  Shock  Drive.  Bahimore,  MD  21224, 
(410)550-1547. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 


Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  April  25,  2002. 
LaVeme  Y.  Stringiieid, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10912  Filed  5-1-02;  8:45  am) 
BILLING  CODE  414(>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.     . 

Name  of  Committee:  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Special 
Grants  Review  Committee. 

Dafe:  June  11,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  The  Conference  Suite 
#107,  Bethesda,  MD  20817. 

Contact  Person:  John  R.  Lymangrover, 
PHD,  Scientific  Review  Administrator, 
National  Institutes  of  Health,  NIAMS. 
Natcher  BIdg..  Room  5As25N.  Bethesda.  MD 
20892,  301-594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  April  25,  2002. 
LaVeme  Y.  Stringiieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-10913  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


Federal  Register/ Vol.  67.  No.  85 /Thursday.  May  2.  2002 /Notices 


22099 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S'C.  Appendix  2).  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

Themeetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Na\\ona\  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council, 

Da/e.-.Mav  30-31.  2002. 

Open:  May  30.  2002.  8;30  a.m.  to  12  p.m. 

Agenda:  To  present  the  Directors  Report 
and  other  scientific  presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31.  C  Wing.  Conf. 
Rm.  6.  Bethesda.  MD  20H92. 

Closed:  May  31,  2002.  9:4.t  a.m.  to  10:1,5 
a.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing.  Conf. 
Rm.  6.  Bethesda.  MD  20892. 

Open:  May  31.  2002.  10:15  a.m.  to  12  p.m. 

,4gf'nc/o;  Continuation  of  the  Direi.:tor's 
Report  and  other  scientific  presentations. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing,  Conf. 
Rm.  6,  Bethesd.i.MD20892. 

Contact  Person:  Robert  D.  Hammond.  PhD.. 
Director  for  Extramural  Activities.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidnev  Diseases.  National  Institutes  of 
Health,  6707  Democracv  Blvd.  room  715. 
MSC  5452.  Bethesda.  MD  20892-5452.  301- 
594-8834.  hammondr@extra.niddk.nib.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Dafe.  May  30-31.  2002. 


Open:  May  30,  2002,  1:15  p.m,  to  3  p.m. 

Agenda:Ta  re\ie\v  the  Di\ision's  scientific 
and  planning  af  ti\ilies. 

Place:  National  Inslituli^s  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  7,  Bethesda.  MD  20892. 

Closed:  May  30.  2002.  3:15  p.m.  lo  5:15 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  7,  Bethesda.  MD  20892. 

Open.  May  31.  2002.  8  a.m.  to  9:30  a.m. 
.A^enrio.- Continuation  of  the  review  of  the 
Di\  ision's  scientific  and  planning  activities. 

Place:  National  Institute  of  Health.  9000 
Rockville  Pike.  Building  31.  Conference 
Room  7.  Bethesda.  MD  20892. 

Contact  Person:  Robert  D.  Hammond.  PhD.. 
Director  for  Extramural  Ai  tivities.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidnev  Diseases.  National  Institutes  of 
Health.  6707  Democracv  Blvd.  room  715, 
MSC  5452,  Bethesda.  MD  20892-5452.  301- 
594-8834.  bammondr^hextra. niddk.nib.gov. 

Same  nf  Committee:  National  Diabetes  and 
Digestive  and  Kidne\  Diseases  Advisory 
Council.  Endocrinology,  and  Metabolic 
Diseases  Sub(,omniittee. 
Date:\\a\  30-31,  2002. 
Open:  May  30,  2002,  1:15  p.m.  to  3:30  p.m. 
.■\genda:To  review  the  Division's  scientific 
and  planning  acti\ities. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing.  Conf 
Rm.  6.  Bethesda.  MD  20892. 

Closed:  Ma\  30.  2002.  3:45  p.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31,  C  Wing,  Conf 
Rm.  6,  Bethesda.  MD  20892. 

Closed:  May  31.  2002.  8  a.m.  to  8:45  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/are.- National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  3l',  C  Wing.  Conf 
Rm.  6.  Bethesda.  MD  20892. 

Open  May  31.  2002.  8:45  a.m.  to  9:30  a.m 
.AypHfya.- Continuation  of  the  review  of  the 
Divisions  scientifii  and  planning  activities. 
Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing.  Conf 
Rm.  6.  Bethesda.  MD  20892. 

Contact  Person:  Rotjert  D.  Hammond.  PhD.. 
Direi  tor  for  Extramural  ■•\c:tivities.  National 
lu.stitutes  of  Diabetes  and  Digestive  and 
Kidnev  Diseases.  National  Institutes  of 
Health.  6707  Democracv  Blvd.  room  715, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
594-8834 ,  bammondr@extra.niddk.nih.gov. 

Same  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  .advisory 
Council.  Kidney.  I'rologic  and  Hematologic 
Diseases  Subcommittee. 
Dofe.May  30-31,2002. 
Open;  May  30.  2002.  1:15  p.m.  to 
adjournment. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Open;  May  30.  2002.  1:15  p.m,.to 
adjournment. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 


Place:  National  Institutes  of  Health.  9000 
Roikville  Pike,  Building  31.  Conference 
Room  9.^22. 

Closed:  May  31.  2002.  8  a.m.  lo  9:30  a.m. 
Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  Conference 
Room  8. 

Contact  Person:  Robert  D.  Hammond.  PhD.. 
Director  for  Extramural  Activities.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidnev  Diseases.  National  Institutes  ot 
Health,  6707  Deinocracv  Blvd,  room  715, 
MSC  5452,  Bethesda.  MD  20892-5452.  301- 
594-8834,  bammondnSextra. niddk.nib.gov. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  nongovernment 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
i\i\-M.  n  iddk .  n  ih  .gov/fu  n  d/divisions/DEA  I 
Council/coLindesc.btm..  where  an  agenda  and 
anv  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHSJ 

Dated:  April  25.  2002. 
La  Verne  Y.  StringHeld. 

Director.  Office  af  Federal  Advisory 

Committee  Policy. 

\VR  Dor.  02-10914  Filed  5-1-02:  8:45  am)' 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S'C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U  S.C. 
as  amended.  The  contract  proposals  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  MRl  Study  of 
Normal  Brain  Development. 

Date:  May  24,  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place: 6\00  Executive  Blvd..  DSR  Conf. 
Rm..  Rockville,  MD  20852.  (Telephone 
Conference  Call) 

Contact  Person:  Hameed  Khan.  PhD. 
Scientific  Review  AdministraJor,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01,  Bethesda,  MD  20892,  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research,  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated;  April  24,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

(FR  Doc.  02-10916  Filed  5-01-02;  8;45  am] 
MLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
Informal  Caregiving  Research  SEP. 

Date.  June  10-11,  2002. 

Time:  8;30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Marriott,  6711  Democracy 
Boulevard,  Bethesda,  MD  20817.  ' 

Contact  Person:  Mary  Stephens-Frazier, 
PhD,  Scientific  Review  Administrator, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health,  6701 


Democracy  Blvd..  Room  707,  Bethesda,  MD 
20892.  (301)402-6959. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  26,  2002. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-10922  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Medical 
Informatics  (ZLMl  MMR  C  01). 

Dofe.- fune  10,  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD.  Medical  Officer/SRA.  National  Library 
of  Medicine,  Extramural  Program.  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS). 

Dated:  April  24,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-10918  Filed  5-1-02;  8:45  am] 

BILUNG  CODE.  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.  Medical 
Informatics  (ZLMl  MMR  M  01). 

Dote:  June  11,  2002. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  M.D. 
PhD.  Medical  Officer/SRA,  National  Library 
of  Medicine.  Extramural  Programs.  6705 
Rockledge  Drive.  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library- 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  April  24,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-10919  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
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as  amended.  The  grant  appHcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  ET-1 
04. 

Date:  May  3.  2002, 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins.  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4148, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  CONC 
04. 

Dafe:  May  13,2002. 

Time:  3  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Sharon  K.  Pulfer,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
liinitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated>April  26,  2002. 
LaVeme  Y.  StringJBeld, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-10920  Filed  5-1-02;  8:45  am] 
HLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  1,8  Naphthallmide  Imidazo 
[4,5,1 -de]  Acridones  With  Anti-Tumor 
Activity 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 


ACTION:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7{a)(l)(I).  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Ser\-ices,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
60/187.991  filed  on  March  7,  2000. 
entitled  "1,8  Naphthallmide  Imidazo 
[4.5.1-c/e]  Acridones  with  Anti-Tumor 
Activity,"  to  Avalon  Pharmaceuticals, 
having  a  place  of  business  in 
Gaithersburg,  MD.  The  aforementioned 
patent  rights  have  been  assigned  to  the 
United  States  of  America. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  July  1 . 
2002.  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Wendy  R.  Sanhai,  Ph.D..  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville.  MD  20852-3804;  e- 
mail:  sanbaiw@od  nih .go\':  Telephone: 
(301)  496-7056,  ext.  244:  Facsimile: 
(301)  402-0220. 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  the  general  fields  of 
pharmaceuticals  and  cancer 
chemotherapy,  particularly  to  the  areas 
of  cytotoxic  antitumor  agents  and  DNA 
intercalating  agents.  The  lead 
imidazoacridone  compound  which  will 
be  the  target  of  development  of  the 
exclusive  licensee  is  WMC79.  a  novel 
synthetic  agent  with  high  selectivity  and 
potency  against  colon,  pancreatic  and 
hematopoietic  txmiors.  WMC79  is  a 
novel  synthetic  agent  with  very  potent 
but  highly  selective  activity  against 
colon  cancer,  pancreatic  cancer  as  well 
as  hematopoietic  tumors.  Preliminan. 
data  show  that  WMC79  is  ver\'  active 
against  colon  cancer  and  pancreatic 
cancer  xenografted  into  nude  mice  and 
is  ver\'  well  tolerated  at  doses  that 
produce  a  strong  anti-tumor  effect. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to  the 
development  of  a  drug  for  human 


administration,  having  therapeutic  and 
pharmaceutical  uses  as  an  anti-cancer 
agent. 

Properlv  filed  competmg  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552, 


Dated:  April  24,  2002, 
Jack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer 
|FR  Doc  02-10926  Filed  5-1-02;  8:45  ami 
BILUNG  CODE  414(M>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Treatment  of  Ocular  Disease 
With  Pigment  Epithelium  Derived 
Factor  (PEDF)  Protein  Using  Non-Gene 
Therapy  Means 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Ser\'ice,  DHHS. 
ACTION:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
world-wide  license  to  practice  the 
inventions  embodied  in  any  or  all  of  (a) 
U.S.  patents  5.840,686  (11/24/1998)  and 
6.319,687  (11/20/2001),  (b)  U.S.  patent 
applications  07/894.215  (06/04/1992, 
now  abandoned).  07/952.796  (9/24/ 
1992,  now^  abandoned).  08/279.979  (7/ 
25/1994.  now  abandoned).  08/377.710 
(01/25/1995,  now  abandoned).  08/ 
520,373  (8/29/1995)  and  09/630,629  (8/ 
1/2000).  and  (c)  foreign  applications 
corresponding  to  PCT  Patent 
Applications  (i)  PCT/US93/05358 
entitled  "Retinal  Pigmented  Epithelium 
Derived  Neurotrophic  Factor", 
published  as  WO  93/24529  (12/9/1993) 
and  (ii)  PCT/US95/07201,  entitled 
"Pigment  Epithelium-Derived  Factor- 
Characterization.  Genomic  Organization 
and  Sequence  of  the  PEDF  Gene", 
published  as  WO  95/33480  (12/14/95)  to 
EyeTech  Pharmaceuticals.  Incorporated 
of  New  York,  New  York. 

The  prospective  exclusive  license 
may  be  limited  to  the  development  of 
compositions  and  methods  for  the 
treatment  of  ocular  disease  based  on  the 
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protein  PEDF  utilizing  delivery-  methods 
other  than  gene  therapy.  The  grant  of 
the  exclusive  license  proposed  does  not 
supercede  that  previously  announced  in 
62  FR  62781-62782.  November  25. 
1997. 

DATES:  Only  vsritten  comments  and/or 
application  for  a  license  which  are 
received  by  the  NTH  Office  of 
Technology  Transfer  on  or  before  July  1 , 
2002,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to  Susan  S.  Rucker.  J.D. 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3821;  telephone:  301/ 
496-7056  ext  245:  fax:  301/402-0220.  A 
signed  Confidentiality  Agreement  (CD A) 
will  be  required  to  receive  copies  of  the 
patent  applications. 
SUPPLEMENTARY  (NF0RMAT1ON:  The 
patents  and  patent  applications  describe 
and  claim  compositions  based  on  the 
molecule  known  as  Pigment  Epithelium 
Derived  Factor  (PEDF)  and  methods  for 
making  and  using  those  compositions. 
PEDF  is  also  known  as  EPC-1  (early 
population  doubling  level  cDNA-1;  RJ 
Pignolo,  et  al.  J  Biol  Chem. 
268(12):8949-57  (Apr  25,  1993))  and 
SLED  (Bouck,  et  al.  WO  99/04806  (2/4/ 
99)).  These  methods  and  compositions, 
include  the  protein,  as  well  as 
recombinant  applications  thereof  based 
on  the  amino  acid  and  nucleic  acid 
sequences  of  PEDF.  PEDF  is  a  member 
of  the  serpin  (serine  protease  inhibitor) 
superfamily  of  proteins  but  has  not  been 
shown  to  posses  the  serine  protease 
inhibitory  properties.  In  vitro  studies 
have  demonstrated  that  PEDF  has 
properties  beneficial  to  neuronal  tissue 
(neuronal  cell  survival,  gliastatic.  and 
neurotrophic  activity)  and  anti- 
angiogenic  properties.  These  properties 
suggest  that  PEDF  may  be  useful  in 
compositions  and  methods  for  the 
treatment  of  ocular  diseases  such  as  age- 
related  macular  degeneration  and 
diabetic  retinopathy  which  may  be 
related  to  angiogenesis  and  neuronal 
tissue  properties  or  in  the  treatment  of 
cancers. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NTH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  (i.e.,  a 
completed  "Application  for  License  to 
Public  Health  Service  Inventions")  in 
the  indicated  exclusive  field  of  use  filed 
in  response  to  this  notice  will  be  treated 
as  objections  to  the  grant  of  the 
contemplated  license.  Any  objections  to 
the  grant  of  the  contemplated  license 
must  specifically  and  separately,  if  more 
than  one  Notice  of  Intent  to  Grant 
related  to  these  patents  and  patent 
applications  is  being  responded  to, 
reference  the  particular  Notice  of  Intent 
to  Grant  being  responded  to  and  address 
only  the  proposed  grant  as  set  forth  in 
the  particular  Notice  of  Intent  to  grant 
(i.e.,  an  objection  to  the  proposed  grant 
as  set  forth  in  this  Notice  of  Intent  to 
Grant  to  EyeTech  Pharmaceuticals, 
Incorporated  will  not  be  considered  an 
objection  to  the  proposed  grant  as  set 
forth  in  the  concurrently  published 
Notice  of  Intent  to  Grant  to  GenVec, 
Incorporated).  Comments  and  objections 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
35  U.S.C.  552. 

Dated:  April  24,  2002. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
IFR  Doc.  02-10928  Filed  5-1-02;  8:45  am)  . 

8ILUNG  CODE  4140-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  hleaKh 

Prospective  Grant  of  Exclusive 
License:  Delivery  of  Pigment 
Eptttieilum  Derived  Factor  (PEDF)  To 
Treat  Cancer  by  Gene  Therapy 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


summary:  This  is  notice,  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
world-wide  license  to  practice  the 
inventions  embodied  in  any  or  all  of  (a) 
U.S.  patents  5,840,686  (11/24/1998)  and 
6,319,687  (11/20/2001),  (b)  U.S.  patent 
applications  07/894,215  (06/04/1992. 
now  abandoned),  07/952,796  (9/24/ 
1992,  now  abandoned),  08/279,979  (7/ 
25/1994,  now  abandoned),  08/377.710 
(01/25/1995,  now  abandoned),  08/ 
520,373  (8/29/1995)  and  09/630,629  (8/ 


1/2000),  and  (c)  foreign  applications 
corresponding  to  PCT  Patent 
Applications  (i)  PCT/US93/05358 
entitled  "Retinal  Pigmented  Epithelium 
Derived  Neurotrophic  Factor", 
published  as  WO  93/24529  (12/9/1993) 
and  (ii)  PCT/US95/07201,  entitled 
"Pigment  Epithelium-Derived  Factor: 
Characterization,  Genomic  Organization 
and  Sequence  of  the  PEDF  Gene", 
published  as  WO  95/33480  (12/14/95)  to 
GenVec,  Incorporated  of  Gaithersburg, 
Maryland. 

The  prospective  exclusive  license 
may  be  limited  to  the  development  of 
compositions  and  methods  utilizing 
viral  vector  based  gene  therapy  for  the 
delivery  of  PEDF  in  the  treatment  of 
cancer.  The  grant  of  the  exclusive 
license  proposed  does  not  supercede 
that  previously  annoimced  in  62  FR 
62781-62782,  November  25,  1997. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  July  1, 
2002,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to  Susan  S.  Rucker,  J.D.. 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive  • 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3821;  telephone:  301/ 
496-7056  ext  245;  fax:  301/402-0220.  A 
signed  Confidentiality  Agreement  (CDA) 
will  be  required  to  receive  copies  of  the 
patent  applications. 
SUPPLEMENTARY  INFORMATION:  The 
patents  and  patent  applications  describe 
and  claim  compositions  and  methods 
that  incorporate  the  molecule  known  as 
Pigment  Epithelium  Derived  Factor 
(PEDF).  PEDF  is  also  known  as  EPC-1 
(early  population  doubling  level  cDNA- 
1;  RJ  Pignolo,  et  al.  J  Biol  Chem.  268(12): 
8949-57  (Apr.  25, 1993))  and  SLED 
(Bouck,  et  al.  WO  99/04806  (2/4/99)). 
These  methods  and  compositions 
incorporating  the  molecule  PEDF 
include  the  protein,  as  well  as 
recombinant  applications  thereof  based 
on  the  amino  acid  and  nucleic  acid 
sequences,  for  the  molecule.  PEDF  is  a 
member  of  the  serpin  (serine  protease 
inhibitor)  superfamily  of  proteins  but 
has  not  been  shown  to  posses  the  serine 
protease  inhibitory  properties.  In  vitro 
studies  have  demonstrated  that  PEDF 
has  properties  beneficial  to  neuronal 
tissue  (neuronal  cell  survival,  gliastatic. 
and  neurotrophic  activity)  and  anti- 
angiogenic  properties.  These  properties 
suggest  that  PEIJF  may  be  useful  in 
compositions  and  methods  for  the 
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treatment  of  cancers  or  in  the  treatment 
of  ocular  diseases  such  as  age-related 
macular  degeneration  and  diabetic 
retinopathy,  which  may  be  related  to 
both  angiogenesis  and  the  neuronal 
tissue  properties  of  the  eye. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice.  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  (i.e..  a 
completed  "Application  for  License  to 
Public  Health  Service  Inventions")  in 
the  indicated  exclusive  field  of  use  filed 
in  response  to  this  notice  will  be  treated 
as  objections  to  the  grant  of  the 
contemplated  license.  Any  objections  to 
the  grant  of  the  contemplated  license 
must  specifically  and  separately,  if  more 
than  one  Notice  of  Intent  to  Grant 
related  to  these  patents  and  patent 
applications  is  being  responded  to, 
reference  the  particular  Notice  of  Intent 
to  Grant  being  responded  to  and  address 
only  the  proposed  grant  as  set  forth  in 
the  particular  Notice  of  Intent  to  Grant 
[i.e.,  an  objection  to  the  proposed  grant 
as  set  forth  in  this  Notice  of  Intent  to 
Grant  to  GenVec,  Incorporated  will  not 
be  considered  an  objection  to  the 
proposed  grant  as  set  forth  in  the 
concurrently  published  Notice  of  Intent 
to  Grant  to  EyeTech  Pharmaceuticals, 
Incorporated).  Comments  and  objections 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
35  U.S.C.  552. 

Dated:  .\pril  24.  2002. 
lack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc,  02-10929  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  American  Indian  Trust 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Office  of  American  Indian 
Trust,  Interior. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  that  the  Information 


Collection  Request  (ICR)  abstracted 
below  has  been  fonvarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  renewal. 
DATES:  Comment  must  be  received  on  or 
before  lune  3,  2002. 
ADDRESSES:  Comments  should  be  sent 
to:  Document  Library.  Room  10102, 
Attn:  Desk  Officer  for  the  Department  of 
the  Interior,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17th 
Street  NVV..  Washington,  DC  20503. 
Copies  of  any  comments  should  be  sent 
to:  Director,  Office  of  American  Indian 
Trust.  United  States  Department  of  the 
Interior,  1849  C  Street.  N\V..  Room 
2472,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  I.  Pace.  (202)  208-3338. 
SUPPLEMENTARY  INFORMATION:  The 
.  Department  of  the  Interior  invites 
comments  by  the  public  on:  Whether 
the  validity  of  the  methodology  and 
assumptions  used:  ways  to  enhance  the 
quality,  usefulness,  and  clarity  of  the 
information  to  be  collected;  and 
minimizing  the  burden  of  collection  on 
those  who  are  to  respond.  The 
Information  Collection  Request 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden.  OMB  has  up  to  60  days  to 
approve  or  disapprove  this  information 
collection  but  may  respond  after  30 
davs;  therefore,  public  comments 
submitted  to  OMB  closer  to  30  days  will 
have  more  chance  for  review.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  collection  is  1076-0146.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  February  14.  2002  (67  FR 
6941).  There  were  no  comments 
received. 

Title:  Evaluation  of  the  Performance 
of  Trust  Functions  Performed  by  Tribes 
under  Self-Governance  Compacts.  25 
CFR  part  1000.  subpart  O  (OMB  Control 
No.  1076-0146).  This  is  a  request  for  an 
extension  of  a  currently  approved 
information  collection. 

Abstract:  This  collection  of 
information  will  be  made  to  ensure 
compliance  with  25  U.S.C.  458cc(d) 
which  requires  that  the  Secretar>'  of  the 
Interior  monitor  the  performance  of 
trust  functions  which  have  been 
assumed  under  Self-Governance 
funding  agreements  negotiated  between 
the  Secretarv'  and  an  Indian  Tribe/ 
Consortia  (hereinafter  the  respondent). 


This  information  collection  addresses 
those  statutory'  and  regulatory 
performance  requirements  imposed 
upon  the  respondent  through  the 
assumption  of  a  particular  trust 
function,  through  a  formal  Self- 
Governance  agreement  pursuant  to  the 
Self-Governance  Act  (Pub.  L.  103-413) 
which,  if  not  performed  propcrlv.  may 
create  imminent  jeopardy  to  a  trust 
asset.  The  information  will  be  used  by 
the  Department  of  the  Interior  to 
determine  if  there  is  imminent  jeopardy 
tn  any  asset  held  in  trust  by  the  United 
States  for  an  Indian  Tribe  or  individual 
Indian  that  are  being  managed  by  a 
Tribe/Consortium  on  behalf  of  the 
United  States  pursuant  to  a  Self-, 
Governance  agreement. 

Burden  Statement:  There  is  no 
preliminary  work  nor  is  any  follow-up 
work  required  of  the  respondents.  There 
are  no  forms  to  complete  The  annual 
hour  burden  is  calculated  by  the  amount 
of  time  that  the  reviewer  spends  at  each 
program  site  inter\-iewing  the 
respondents  and  collecting  file 
information.  Currently  there  are  70 
respondents.  The  time  required  ranges 
from  4  person/hours  to  80  person/hours. 
Based  on  the  size  and  complexity  of  the 
current  programs,  the  average  hours 
spent  for  each  annual  evaluation  is 
estimated  at  24  person.'hours.  70  x  24  = 
1,680  total  burden  hours  per  year  for  the 
collection  of  information. 

Dated:  ,\pril  18.  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary^ — Indian  Affairs. 
(FR  Doi .  o::-108()2  Filed  .S-1-02;  8:45  ami 
BILUNG  CODE  4310-^S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collections  Submitted  to 
the  Office  of  Management  and  Budget 
for  Approval  Under  the  Paperwork 
Reduction  Act;  Grants  Programs 
Authorized  by  the  North  American 
Wetlands  Conservation  Act  (NAWCA) 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Notice  of  information  collection; 

request  for  comments. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Sen-ice  (Ser\'ice)  plans  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  specific 
information  collection  requirements, 
related  forms  and  explanatory  material 
mav  be  obtained  by  contacting  the 
Service  Information  Collection 
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Clearance  Officer  at  the  address 
provided  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  lune  3. 
2002.  The  60  day  notice  was  published 
in  the  Federal  Register  on  Februan'  6. 
2002  (67  FR  5608).  No  comments  were 
received  during  the  60  day  period. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent  to 
Rebecca  Mullin,  Service  Information 
Collection  Clearance  Officer.  U.S.  Fish 
and  Wildlife  Service,  ms  222— ARLSQ, 
1849  C  Street,  NW..  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  703/358-2287.  or 
electronically  to  nnullin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  0MB 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  On  May  26,  1999, 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  was  given  regular  approval  by 
0MB  for  collection  of  information  in 
order  to  continue  the  grants  programs 
currently  conducted  under  the  North 
American  Wetlands  Conservation  Act 
(Pub.  L.  101-233,  as  amended; 
December  13,  1989).  The  assigned  0MB 
information  collection  control  number 
is  1018-0100,  and  approval  expires  on 
May  31,  2002.  The  Service  is  requesting 
a  three  year  term  of  approval  for  this 
information  collection  activity.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Comments  are  invited  on  :  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and. 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989  (NAWCA). 

Approval  number:  1018-0100. 

Service  form  numberfsj:  N/A. 


Description  and  use:  The  North 
American  Waterfowl  Management  Plan 
(NAWMP),  first  signed  in  1986.  is  a 
tripartite  agreement  among  Canada, 
Mexico  and  the  United  States  to 
enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetland  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  public 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  for  wetland 
conservation  activities,  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  fill  that  fiinding  need.  The 
purpose  of  NAWCA,  as  amended,  is  to 
promote  long-term  conservation  of 
North  American  wetland  ecosystems 
and  the  waterfowl  and  other  migratory 
birds,  fish  and  wildlife  that  depend 
upon  such  habitat  through  partnerships. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
wetlands  and  wetlands-associated 
habitat. 

As  well  as  providing  for  a  continuing 
and  stable  funding  base,  NAWCA 
establishes  an  administrative  body, 
made  up  of  a  State  representative  from 
each  of  the  four  Flyways,  three 
representatives  from  wetlands 
conservation  organizations,  the 
Secretary  of  the  Board  of  the  National 
Fish  and  Wildlife  Foundation,  and  the 
Director  of  the  Service.  This 
administrative  body  is  chartered,  under 
the  Federal  Advisory  Committee  Act,  by 
the  U.S.  Department  of  the  Interior  as 
the  North  American  WeUands 
Conservation  Council  (Council).  As 
such,  the  purpose  of  the  Coimcil  is  to 
recommend  wetlands  conservation 
project  proposals  to  the  Migratory  Bird 
Conservation  Commission  (MBCC)  for 
funding. 

Subsection  (c)  of  section  5  (Council 
Procedures)  provides  that  the  "*  *  * 
Council  shall  establish  practices  and 
procedures  for  the  carrying  out  of  its 
functions  under  subsections  (a)  and  (h) 
of  this  section  *   *   *,"  which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively.  The  means  by  which  the 
Council  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (NAWWO) 
within  the  Service. 

Competing  for  grant  funds  involves 
applications  from  partnerships  that 
describe  in  substantial  detail  project 
locations  and  other  characteristics,  to 
meet  the  standards  established  by  the  - 
Council  and  the  requirements  of 


NAWCA.  The  Council  Coordinator's 
office  publishes  and  distributes 
Standard  and  Small  Grants  instructional 
booklets  that  assist  the  applicants  in 
formulating  project  proposals  for 
Council  consideration.  The  instructional 
booklets  and  other  instruments,  e.g.. 
Federal  Register  notices  on  request  for 
proposals,  are  the  basis  for  this 
information  collection  request  for  0MB 
clearance.  Information  collected  under 
this  program  is  used  to  respond  to  such 
needs  as:  Audits,  program  planning  and 
management,  program  evaluation, 
Govenunent  Performance  and  Results 
Act  reporting,  Standard  Form  424 
(Application  For  Federal  Assistance), 
grant  agreements,  budget  reports  and 
justifications,  public  and  private 
requests  for  information,  data  provided 
to  other  programs  for  databases  on 
similar  programs.  Congressional 
inquiries  and  reports  required  by 
NAWCA,  etc. 

In  summary,  information  collection 
under  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbiu"sable  gremt  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 
resource  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  collection:  Occasional. 
The  Small  Grants  program  has  one 
project  proposal  submissions  window 
per  year  and  the  Standard  Grants 
program  has  two  per  year. 

Description  of  respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 

Estimated  completion  time:  The 
reporting  burden,  or  time  involved  in 
writing  project  proposals,  is  estimated 
to  be  80  hours  for  a  small  grants 
submission  and  400  hours  for  a  standard 
grants  submission. 

Number  of  respondents:  It  is 
estimated  that  150  proposals  will  he 
submitted  each  year,  70  for  the  small 
grants  program  and  80  for  the  standard 
grants  program. 

Annual  burden  hours:  37,600. 
Dated:  April  11,  2002. 
Rebecca  Mullin, 

Information  Collection  Officer.  Fish  and 

Wildlife  Service 

[FR  Doc.  02-10801  Filed  5-1-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701 -TA-41 7-421 
(Final)  and  731-TA-953,  954,  956-959,  961, 
and  962  (Final)] 

Cart>on  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  Turkey,  and  Ukraine 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

countervailing  duty  and  antidumping 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  countervailing  duty 
investigations  Nos.  701-TA-41 7-421 
(Final)  under  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b))  (the 
Act)  to  determine  whether  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
subsidized  imports  from  Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey  of  carbon  and  certain  alloy  steel 
wire  rod.  provided  for  in  subheadings 
7213.91.30.  7213.91.45,  7213.91.60, 
7213.99.00,  7227.20.00,  and  7227.90.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).  Notice  is  also 
hereby  given  of  the  scheduling  of  the 
final  phase  of  antidimiping 
investigations  Nos.  731-TA-953,  954, 
956-959.  961.  and  962  (Final)  under 
section  735(b)  of  the  Act  (19  U.S.C. 
1673d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  from  Brazil. 
Canada.  Germany,  Indonesia.  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine  of  carbon  and  certain  alloy  steel 
wire  rod.'  For  further  information 


'  For  purposes  of  these  investigations,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  certain  hot-rolled  produds  of 
carbon  steel  and  alloy  steel,  in  coils,  of 
approximately  round  cross  section.  5.00  mm  or 
more,  but  less  than  19.0  mm.  in  solid  cross- 
sectional  diameter.  Specifically  excluded  are  steel 
products  possessing  the  above-noted  physical 
characteristics  and  meeting  the  HTS  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high  nickel  steel, 
(d)  ball  bearing  steel;  and  (e)  concrete  reinforcing 
bars  and  rods  .Also  excluded  are  (f)  free  machming 
steel  products  (i.e..  products  that  contain  by  weight 
one  or  more  of  the  following  elements:  0.03  percent 
or  more  of  lead.  0.05  percent  or  more  of  bismuth. 
0.08  percent  or  more  of  sulfur,  more  than  0.04 
percent  of  phosphorus,  more  than  0.05  percent  of 
selenium,  or  more  than  0.01  percent  of  tellurium. 


concerning  the  conduct  of  this  phase  of 
the  investigations,  hearing  procedures, 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000 
General  fnformation  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of 
these  investigations  is  being  scheduled 
as  a  result  of  affirmative  preliminar\" 
determinations  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  703  of  the  Act  (19  U.S.C. 
1671b)  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Canada,  Germany,  and  Trinidad  and 
Tobago  of  carbon  and  certain  alloy  steel 
wire  rod.  and  that  such  products  from 
Brazil.  Canada,  Germany.  Mexico. 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigations  were 
requested  in  a  petition  filed  on  August 
31.  2001.  by  Co-Steel  Raritan,  Inc.,  Perth 
Amboy,  NJ;  GS  Industries,  Inc.. 
Charlotte,  NC:  Keystone  Consolidated 
Industries,  Inc.,  Dallas,  TX:  and  North 
Star  Steel  Texas.  Inc.,  Edina.  MN. 
Although  the  Department  of  Commerce 
has  preliminarily  determined  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  Act  (19  U.S.C.  1671b)  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  and 


Turkey  of  carbon  and  certain  alloy  steel 
wire  rod  and  that  imports  of  carbon  and 
certain  alloy  steel  wire  rod  from 
Indonesia  are  not  being  and  are  not 
likely  to  be  sold  in  the  United  States  at 
less  than  fair  value,  for  purposes  of 
efficiency  the  Commission  hereby 
waives  rule  207.21(b) '  so  that  the  final 
phase  of  the  investigations  may  proceed 
concurrently  in  the  event  that 
Commerce  makes  final  affirmative 
determinations  with  respect  to  such 
imports. 

Participation  in  the  investigations  and 
public  sennce  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  must  file  an 
entrv'  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigations  need  not  file  an 
additional  notice  of  appearance  during 
this  final  phase.  The  Secretar.-  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietan'  information  IBPI)  under  an 
admmistrative  protective  order  lAPOl 
and  BPI  service  /isf.— Pursuant  to 
section  207.7(a)  of  the  Commissions 
rules,  the  Secretar>-  will  make  BPI 
gathered  in  the  final  phase  of  these 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  §  1677(9),  who  are 
parties  to  the  investigations.  A  party 
granted  access  tn  BPI  in  the  preliminan 
phase  of  the  investigations  need  not 
reapply  for  such  access,  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO 

Staff  report.— The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  June  12.  2002.  and 
a  public  version  will  be  issued 


Also  excluded  from  the  scope  are  1080  grade  tire 
cord  quality  wire  rod  and  1080  grade  tire  bead 
quality  wire  rod  that  comport  with  the 
specifications  set  forth  in  the  scope  language 
published  in  the  Commerce  Department  s 
preliminarv  determinations  in  these  cases  (see.  e.g.. 
67  FR  17385,  .\pnl  10,  2002). 


-  Section  207  21(b)  of  the  Commission'i  rules 
provides  that,  where  the  Department  of  Commen:e 
has  issued  a  negative  preliminary  determination, 
the  Commission  will  publish  a  Final  Phase  Notice 
of  Scheduling  upon  receipt  of  an  affirmative  final 
determination  from  Commerce. 
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thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  June  25.  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  fded  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  June  17,  2002.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  June  20,  2002. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  June  19.  2002.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  July  2,  2002; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  July  2.  2002.  On  July  19,  2002, 
the  Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  July  23,  2002,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 


submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  In 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  April  26.  2002. 
Marilyn  R.  Abbott, 
Secretary. 
IFR  Dor,  02-10852  Filed  5-1-02;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-02-013] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  May  10,  2002  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436.  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  futiu^  meeting:  none 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-428  and  731- 
TA-992-994  and  996-1005 
(Preliminary)  (Oil  Country  Tubular 
Goods  ft-om  Austria,  Brazil,  China, 
France,  Germany,  India,  Indonesia, 
Romania.  South  Aftica,  Spain,  Turkey, 
Ukraine,  and  Venezuela) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Conunerce  on  or 
before  May  13,  2002;  Commissioners' 
opinions  are  currenUy  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  or  before  May  20,  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

issued:  April  29,  2002. 


Bv  order  of  the  Commission. 
Marilyn  R,  Abbott, 
Secretary: 

(FR  Doc.  02-11029  Filed  4-30-02;  2:26  pm] 
BILLING  CODE  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  of 
America  v.  Alexander  City,  Alabama, 
Russell  Corporation,  Avondale  Mills, 
Inc.,  and  the  State  of  Alabama,  Civ.  No. 
02-W-428-E,  was  lodged  on  April  15, 
2002,  with  the  United  States  District 
Court  for  the  Middle  District  of 
Alabama. 

The  proposed  Consent  Decree  would 
resolve  certain  claims  under  sections 
301  and  402  of  the  Clean  Water  Act,  333 
U.S.C.  1251,  e(  seq.,  against  Alexander 
City,  Alabama  ("the  City"),  Russell 
Corporation  ("Russell")  and  Avondale 
Mills,  Inc.  ("Avondale")  (collectively 
"Settling  Defendants"),  through  the 
payment  of  a  civil  penalty  and  the 
performance  of  a  Supplemental 
Environmental  Project  ("SEP").  The 
United  States  alleges  that  the  City  is 
liable  as  a  person  who  has  discharged  a 
pollutant  from  a  point  smirce  to 
navigable  waters  of  the  United  States  in 
excess  of  permit  limitations.  The  United 
States  alleges  that  Russell  and  Avondale 
are  liable  as  persons  who  caused 
interference  with  publicly-owned 
treatment  works  and  pass  through  of 
untreated  contaminants  to  navigable 
waters  of  the  United  States.  The  United 
States  further  alleges  that  the  City  failed 
to  develop  and  enforce  specific  effluent 
limits  of  Industrial  Users  that  were 
necessary  to  ensure  renewed  and 
continued  compliance  with  the  City's 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit. 

The  proposed  Consent  Decree  would 
resolve  the  liability  of  the  Setding 
Defendants  for  the  violations  alleged  in 
the  complaint  filed  in  this  matter.  To 
resolve  Uiese  claims,  the  Settling 
Defendants  will  each  pay  a  civil  penalty 
of  $10,000,  and  collectively  will 
perform  a  land  acquisition  SEP  valued 
at  $197,000.  Claims  against  the  State  of 
Alabama,  which  is  named  as  a 
defendant  solely  pursuant  to  section 
309(e)  of  the  Clean  Water  Act,  33  U.S.C. 
1319(e),  are  not  resolved  by  the 
proposed  Consent  Decree. 

Tne  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
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addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  D.C. 
20044  and  should  refer  to  United  States 
V.  Alexander  Citv.  Alabama,  et  ai.  DI 
No.  90-5-1-1-06993. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Alabama.  One  Court  Square.  Suite 
201,  Montgomery,  AL  36104.  and  at  the 
Region  4  Office  of  the  Environmental 
Protection  Agencv.  Atlanta  Federal 
Center  61  Forsyth  Street.  SW.  Atlanta 
GA  30303.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  by 
faxing  a  request  to  Tonia  Fleetwood. 
Department  of  justice  Consent  Decree 
Library,  fax  no.  (202)  616-6584;  phone 
confirmation  no.  (202)  514-1547.  There 
is  a  charge  for  the  copy  (25  cents  per 
page  reproduction  cost).  Upon 
requesting  a  copy,  please  mail  a  check 
payable  to  the  "US  Treasury",  in  the 
aniount  of  S10.75,  to;  Consent  Decree 
Librar\-,  U.S.  Department  of  Justice,  P.O. 
Box  7611,  Washington.  DC  20044-7611. 
The  check  should  refer  to  United  States 
V.  Alexander  City,  et  al.  DJ  No.  90-5-1- 
1-06993. 

Ellen  Mahan. 

Assistant  Section  Chief.  Environmental 
Enforrpmrnt  Settion.  Environment  and 
Xatural  Resources  Division 
[PR  Doc.  02-10816  Filed  5-1-02;  8:45  am] 
BILLING  CODE  4410-15-« 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decrees  in  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  Cost 
Recovery  Action 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  two  Partial  Consent  Decrees 
in  United  States  v.  American  Scrap 
Company  et  al.  Civil  Action  No.  1:99- 
CV-2047,  were  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Pennsylvania  on  April  22, 

2002. 

One  of  the  two  Partial  Consent 
Decrees  resolves  the  United  States' 
claims  against  Larami  Metal  Company. 
Inc.  under  sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  ("CERCLA"),  42  U.S.C.  §  9607(a). 
relating  to  the  Jack's  Creek/Sitkin 
Smelting  Superfund  Site  in  Mifflin 
County,  Pennsylvania.  The  Partial 
Consent  Decree  requires  Larami  Metal  to 
pay  $175,000.00  to  the  United  States. 


The  second  Partial  Consent  Decree 
resolves  the  United  States'  claims 
against  Hudson  Scrap  Metal.  Inc.. 
United  Alloys  &  Steel  Corporation. 
United  Scrap.  Inc..  and  I'rps  Metal 
Companv  under  Sections  106  and  107(a) 
of  CERCLA.  42  U.S.C.  9607(a).  relating 
to  the  Jack's  Creek/Sitkin  Smelting 
Superfund  Site.  The  Partial  Consent 
Decree  requires  a  payment  by  each  of 
these  defendants — Hudson  Scrap 
(879,578.18).  United  Allovs 
(580.000.00).  United  Scrap  (525,000) 
and  Urps  Metals  (55,000.00)— consistent 
with  each  respective  party's  ability  to 

pav. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Partial  Consent  Decrees  for  thirty  (30) 
davs  from  the  date  f)f  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington.  DC  20044-7611  and  refer 
to  United  States  v.  American  Scrap 
Companv.  DO]  Ref.  No.  90-11-2-911/1. 

Copies  of  the  proposed  Partial 
Consent  Decrees  may  be  examined  at 
the  office  of  the  United  States  Attorney. 
Middle  District  of  Pennsvlvania.  228 
Walnut  Street,  Harrisburg.  PA  17108. 
and  at  EPA  Region  III.  1650  Arch  Street. 
Philadelphia,  PA  1910.3-2029.  Copies  of 
the  proposed  Partial  Consent  Decrees 
mav  also  be  obtained  by  mail  from  the 
U.S.  Department  of  Justice.  Consent 
Decree  Librar\-.  P.O.  Box  7611. 
Washington.  DC  20044-7611,  or  by 
faxing  a  request  to  Tonia  Fleetwood, 
facsimile  no.  (202)  514-0097.  phone 
confirmation  no.  (202)  514-1547.  When 
requesting  copies,  please  enclose  a 
check  to  cover  the  twenty-five  cents  per 
page  reproduction  costs  payable  to  the 
"U.S.  Treasury'  in  the  amount  of  55.00 
for  the  Larami  Metal  decree  and/or 
58.50  for  the  Hudson  Scrap  decree,  and 
reference  United  States  \.  American 
Scrap  Company,  DOJ  Ref.  No.  90-11-2- 
911/1. 

Robert  D.  Brook. 

Assistant  Chief.  Environmental  Enforcement 
Section.  Environment  and  Satural  Resources 
Division.  U.S.  Department  of  Justice. 
(FR  Doc.  02-10821  Filed  5-1-02;  8:45  am] 
BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 


United  States  v.  Barretts  Minerals  Inc.. 
Civil  Action  No.  02-62-M-DWM,  was 
lodged  with  the  I'nited  States  Court  for 
the  District  of  Montana  on  April  9,  2002. 

The  consent  decree  resolves  claims 
pursuant  t6  section  309(d)  of  the  Clean 
Water  Act,  33  U.S.C.  1319(d),  for  past 
violations  of  permit  limits  for  nitrate 
plus  nitrite  and  total  suspended  solids, 
and  for  failures  to  monitor  stream  flow 
rates.  The  decree  obligates  defendant 
Barretts  to  pay  a  civil  penaltv  of 
540.000.  The  decree  also  requires  that 
Barretts  expend  at  least  574.000  to 
implement  a  supplemental 
environmental  project  consisting  of 
rehabilitation  of  a  roadway  along  Stone 
Creek,  in  Madison  County,  Montana,  to 
control  stormwater  run-off  and  sediment 
deposition 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530.  Each 
communication  should  refer  on  its  face 
to  United  States  v.  Barretts  Minerals 
Inc..  DOJ  #  90-5-1-1-06884. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Montana.  105  East  Pine  Street, 
Missoula.  .MT  59601;  and  the  Region 
VIII  Office  of  the  Environmental 
Protection  Agency,  999  18th  Street. 
Suite  500.  Denver.  CO  80202.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood.  Department  of  Justice 
Consent  Decree  Library,  fax  number 
(202)  616-6584;  phone  confirmation 
(202)  514-1547  In  requesting  a  copy, 
please  forward  the  request  and  a  check 
in  the  amount  of  58.75  (25  cents  per 
page  reproduction  cost)  payable  to  the 
US.  Treasury,  referencing  the  DOJ 
Consent  Decree  Library.  United  States  v 
Barretts  Mmerals  Inc..  DO]  #90-5-1-1- 
06884.  to  the  first-class  mail  address 
listed  above. 

Robert  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
.\'atural  Resources  Division. 
[FR  Dor.  02-10815  Filed  5-1-02;  8:45  am| 

BILUNG  CODE  4410-1 S-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  April  22.  2002,  a  proposed 
consent  decree  in  United  States  v.  F.P. 
WoU  Er  Co..  Civil  Action  No.  02-CV- 
2331,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

In  this  action  the  United  States  is 
seeking  response  costs  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9601  et  seq.. 
in  connection  with  the  North  Penn  Area 
Six  Superfund  Site  ("Site"),  which 
consists  of  a  number  of  separate  parcels 
of  property  within  and  adjacent  to  the 
Borough  of  Lansdale.  Montgomery 
County.  Pennsylvania.  The  proposed 
consent  decree  will  resolve  the  United 
States'  claims  against  F.P.  Woll  & 
Company  ("Settling  Defendant")  in 
connection  with  the  Settling 
Defendant's  property  at  the  Site.  Under 
the  terms  of  the  proposed  consent 
decree,  Setding  Defendant  will 
reimburse  the  United  States  $40,708.00 
in  past  response  costs  incurred  by  the 
United  States  at  Settling  Defendant's 
property  and  will  receive  a  covenant  not 
to  sue  by  the  United  States  for  past  costs 
under  Section  107  of  CERCLA. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  resources 
Division,  and  transmitted  by  one  of  the 
following  methods:  (1)  Via  U.S.  Mail  to 
P.O.  Box  7611,  U.S.  Department  of 
Justice.  Washington.  DC  20044-7611;  (2) 
by  facsimile  to  (202)  353-0296;  and/or 
(3)  by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  c/o 
Chief.  Environmental  Enforcement 
Section,  1425  New  York  Avenue.  NW.. 
13th  Floor.  Washington  DC  20005.  Each 
communication  should  reference  United 
States  V.  F.P.  WoU  &■  Co..  DJ  #90-11-2- 
006024/13. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  615  Chestnut  Street. 
Suite  1250.  Philadelphia.  PA  19106.  and 
at  U.S.  EPA  Region  III,  1650  Arch  Street. 
Philadelphia.  PA  19103.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  number 


202-616-6584  (telephone  confirmation 
number  202-514-1547).  Upon 
requesting  a  copy,  please  mail  a  check 
payable  to  "U.S.  Treasury"  in  the 
amount  of  $4.00  (25  cents  per  page 
reproduction  cost)  to  Consent  Decree 
Library,  U.S.  Department  of  Justice.  P.O. 
Box  7611.  Washington.  DC  20044-7611, 
The  check  should  reference  United 
States  v.  F.P.  Woll  &■  Co..  DJ  #90-11- 
06024/13. 

Robert  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Satural  Resources  Division. 
(FR  Dor .  02-10819  Filed  5-1-02;  8:45  am) 

BILUNG  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Filing  of  Environmental 
Settlement  in  Re  Fruit  of  the  Loom,  Inc. 

Notice  is  hereby  given  that  a  proposed 
settlement  entered  into  by  the  United 
States  on  behalf  of  the  U.S.  EPA, 
Department  of  Interior,  National 
Oceanic  and  Atmospheric 
Administration  of  the  Department  of 
Commerce,  and  the  Nuclear  Regulatory 
Commission,  the  States  of  Illinois, 
Michigan,  New  Jersey,  and  Tennessee, 
Debtors  Fruit  of  the  Loom,  Inc.  and  NWI 
Land  Management  Corp.,  and  Velsicol 
Chemical  Corporation  and  True 
Specialty  Corporation  was  filed  on  April 
17.  2002  in  In  re  Fruit  of  the  Loom,  Inc., 
No.  99-4497(PJW)  with  the  United 
States  Bankruptcy  Court  for  the  District 
of  Delaware.  The  proposed  settlement 
would  resolve  certain  claims  of  the 
Governmental  Parties  against  the 
settling  parties  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq..  Section 
.7003  of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA"),  42  U.S.C.  6973. 
and  the  Atomic  Energy  Act,  42  U.S.C. 
2001  et  seq.,  relating  to  the  St.  Louis 
Facility  in  St.  Louis,  Michigan,  the 
Breckenridge  Facility  in  St.  Louis/ 
Breckenridge.  Michigan;  the  Residue 
Hill  Facility  in  Chattanooga,  Tennessee; 
the  Hardeman  County  Landfill  Facility 
in  Toone,  Tennessee;  the  Hollywood 
Dump  Facility  in  Memphis,  Tennessee; 
the  Marshall  23  Acre  Facility  in 
Marshall,  Illinois;  and  the  Ventron/ 
Velsicol  Chemical/Berry's  Creek  Facility 
in  Wood-Ridge  and  Carlstadt,  New 
Jersey,  the  "Seven  Facilities").  Under 
the  settlement,  inter  alia,  the  following 
will  be  dedicated  to  fund  response 
action  or  costs  and  natural  resource 
damage  assessment  or  restoration  for  the 
Seven  Facilities:  (1)  $4,292,808  to  be 


paid  in  full  as  an  Allowed 
Administrative  Expense;  (2)  certain 
future  proceeds  from  general  liability 
insurance  claims;  (3)  certain  future 
recoveries  from  preferred  shares  of  stock 
in  True  specialty  Corporation;  and  (4) 
certain  proceeds  from  Fruit  of  the 
Loom's  and  Velsicol's  "cost  cap"  and 
pollution  legal  liability  insurance 
policies.  The  settlement  also  resolves 
certain  claims  against  the  debtors  Fruit 
of  the  Loom.  Inc.  and  NWI  Land 
Management  Corp.  (but  not  Velscol)  for 
other  Facilities  known  as  the  A&I 
Facilities,  which  are  listed  in 
Attachment  A  to  the  settlement. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  United  States' 
approval  of  the  terms  of  proposed 
settlement  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Envirormient 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  In  re  Fruit  of 
the  Loom,  Inc..  D.J.  Ref.  No.  90-11-2- 
07096.  Commenters  may  request  an 
opportimity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA,  42  U.S.C. 
6973(d).  Copies  of  the  proposed 
settlements  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  District  of  Delaware,  1201  Market 
Street,  Suite  1100,  Wilmington,  DE.  the 
United  States  Enviroimiental  Protection 
Agency,  Region  2,  290  Broadway,  17th 
Floor,  New  York,  New  York,  the  United 
States  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
SW,,  Atlanta,  Georgia,  and  the  United 
States  Enviroimiental  Protection 
Agency,  Region  5,  77  West  Jackson 
Blvd.,  14th  Floor,  Chicago,  Illinois. 
Copies  of  the  proposed  settlements  may 
also  be  obtained  hy  request  addressed  to 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611,  Ben 
Franklin  Station,  Washington,  DC 
20044.  In  requesting  a  copy  of  the 
proposed  settlements,  please  enclose  a 
check  in  the  amount  of  $24.75  for  (25 
cents  per  page  for  reproduction  costs), 
payable  to  the  United  States  Treasurer. 

Bruce  S.  Gelber, 

Section  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-10818  Filed  5-1-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Pursuant  to  section  122(d)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiHty 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
9622(d),  and  28  CFR  50.7.  notice  is 
hereby  given  that  on  April  25,  2002,  tv^ro 
proposed  consent  decrees  in  United 
States  V.  General  Motors  Corp.,  et  ai. 
Civil  Action  No.  02  C  2345,  were  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois.  This 
action  is  not  consolidated  with  United 
States  V.  Nalco  Chemical  Co.,  et  ai, 
Civil  Action  No.  91  C  4482  (N.D. 
Illinois). 

In  this  action  the  United  States 
asserted  claims  pursuant  to  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606  and 
9607.  seeking  injunctive  relief  to  require 
a  group  of  12  defendants  to  implement 
two  operable  unit  remedial  actions 
selected  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  for  the  Byron  Superfund  Site  in 
Ogle  County,  Illinois  ("Site"),  and 
seeking  reimbursement  of  response 
costs  incurred  and  to  be  incurred  by  the 
United  States  in  connection  with  the 
Site.  The  two  proposed  consent  decrees 
would  resolve  all  claims  asserted 
against  defendants  in  this  action,  subject 
to  specified  reservations  of  rights.  One 
of  the  proposed  consent  decrees  referred 
to  as  the  "Permanent  Water  Supply 
System  Consent  Decree,"  provides  for 
construction  of  a  permanent  water 
supply  system  to  serve  the  Rock  River 
Terrace  subdivision  near  the  Site.  The 
other  consent  decree,  referred  to  as 
"Soil  Consent  Decree",  provides  for 
defendants  to  implement  specified 
remedial  measures,  including 
installation  of  a  cover  over 
contaminated  soils,  and  groundwater 
monitoring  activities,  in  accordance 
with  EPA's  selected  remedy  and  a  scope 
of  work  incorporated  into  the  Soil 
Consent  Decree.  Under  the  Soil  Consent 
Decree,  defendants  will  also  pay 
$282,000  to  the  Hazardous  Substance 
Superfund  as  reimbursement  for  past 
response  costs  incurred  by  the  United 
States  in  connection  with  the  Site,  and 
defendants  will  pay  specified  future 
response  costs  incurred  by  the  United 
States,  including  costs  incurred  in 
connection  with  the  oversight  and 
implementation  of  work  required  under 
either  the  Soil  Consent  Decree  or  the 
Permanent  Water  Supply  Consent 
Decree. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  either  to  the  Permanent  Water 
Supply  System  Consent  Decree  or  the 
Soil  Consent  Decree,  or  both.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  P.O.  Box 
7611.  U.S.  Department  of  Justice. 
Washington.  DC  20044-7611.  and 
should  refer  to  United  States  v.  General 
Motors  Corp.,  et  ah.  Civil  Action  No.  91 
C4482,D.).Ref  90-11-2-687/1. 
Commenters  on  the  Soil  Consent  Decree 
may  request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d). 

The  Permanent  Water  Supply  System 
Consent  Decree  and  Soil  Consent  Decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  219  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
and  at  U.S.  EPA  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604.  A  copy  of  each  of  the  Consent 
Decrees  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  indicate  whether  you  wish 
to  receive  the  Permanent  Water  Supply 
System  Consent  Decree,  the  Soil 
Consent  Decree,  or  both,  and  specify' 
whether  you  wish  to  receive  copies  of 
attachments  to  the  requested  Consent 
Decree(s).  Please  enclose  a  check, 
payable  to  the  U.S.  Treasury,  in  the 
amount  specified  below  (25  cents  per 
page  reproduction  cost):  $70.75  for  the 
Soil  Consent  Decree,  with  attachments; 
$14.00  for  the  Soil  Consent  Decree, 
without  attachments;  $53.50  for  the 
Permanent  Water  Supply  System 
Consent  Decree,  with  attachments; 
$13.00  for  the  Permanent  Water  Supply 
System  Consent  Decree,  without 
attachments;  $124.25  for  both  Consent 
Decrees,  with  attachments;  $27.00  for 
both  Consent  Decrees  without 
attachments. 

William  D.  Brighton. 

Assistant.  Chief.  Environmental.  Enforcement 

Section.  Environment  and  \atural  Resources 

Division. 

IFR  Doc.  02-10820  Filed  .5-1-02:  8:45  am] 

BILUNG  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  April  3. 
2002  a  proposed  consent  decree  in 
United  States  v.  MEC  Oregon  Racing. 
Inc.  et  al ,  Civil  Action  No.  02-CV-433- 
HA.  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Oregon. 

In  this  action,  which  concerned  the 
Portland  Meadows  race  track  complex 
located  in  Portland.  Oregon,  the  United 
States  alleged  that  MEC  Oregon  Racing. 
Inc..  Thomas  Mover,  and  Portland 
Meadows  Management.  LLC,  discharged 
and  may  continue  to  discharge 
wastewater  and  other  pollutants  from 
the  stable  and  practice  track  areas, 
without  authorization  by  a  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permit,  in  violation  of  the 
Clean  Water  Act.  The  consent  decree 
requires  Defendant  Mover  to  pay  a 
$100,000  penalty  and  requires  all 
Defendants,  among  other  things,  to  (i) 
remove  all  horses  from  the  complex  and 
prevent  their  return  until  routing  of 
process  wastewater  to  a  sanitary  sewer 
is  complete,  (ii)  immediately  institute 
Best  Management  Practices  to  reduce 
discharge  of  process  wastewater,  (iii) 
pay  stipulated  penalties  for  any  direct 
discharges  of  process  wastewater 
occurring  on  or  after  February  15.  2002, 
(iv)  apply  for  an  NPDES  permit,  and  (v) 
cease  all  unpermitted  discharges  by 
April  30.  2005. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  on  the  proposed  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  MEC  Oregon  Racing.  Inc.  et  al.. 
Civil  Action  No.  02-CV-433-R\.  DOJ 
No.  90-5-1-1-06954/1. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1000  S  W.  Third 
Avenue.  Suite  600.  Portland.  Oregon 
97204.  and  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
P.O.  Box  7611,  U.S.  Department  of 
Justice.  Washington.  DC  20044-7611.  To 
request  a  copy  of  the  proposed  consent 
decree  by  mail,  please  refer  to  United 
States  V.  MEC  Oregon  Racing.  Inc  et  al.. 
Civil  Action  No.  02-CV-i33-HA,  DOJ 
No.  90-5-1-1-06954/1.  and  enclose  a 
check  for  the  amount  of  $9,00  (25  cents 
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per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Robert  E.  Maher,  Jr.. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  \'atural  Resources  Division. 
|FR  Doc.  02-10817  Filed  5-1-02;  8:45  am] 
BILUNC  CODE  4410-1S-M 


IMMIGRATION  AND  NATURALIZATION 
SERVICE 

Agency  Information  Collection 
Activities:  Extension  of  existing 
Collection;  Comment  Request 

action:  30-day  notice  of  information 
collection  under  review;  Application  by 
refugee  for  Waiver  of  Ground  of 
Excludability;  Form  1-602. 

The  Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collected  listed  below.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  March  1,  2002  at  67  FR 
4970.  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Natiiralization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  June  3.  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Comments  may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Patrick  Henry  Building,  601  D 
Street.  NW.,  Suite  1600,.  Washington, 
DC  20530.  Comment  may  also  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  by  Refugee  for  Waiver  of 
Ground  of  Excludability. 

(3)  Agency  forn\  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-602.  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by  the 
INS  to  determine  eligibility  for  waiver. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  25,000  responses  at  15  minutes 
(.25)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  625  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan.  202-514-3291, 
Director.  Regulations  and  Forms  Service 
Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington.  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  April  25,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  offustice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-10798  Filed  5-1-02:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  application  for 
Certificate  of  Citizenship;  Form  N-600. 

The  Depcirtment  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  13,  2001  at 
66  FR  32148,  allowing  for  a  60-day 
public  comment  period.  Written 
comments  were  received  from  two 
organizations.  The  written  comments 
have  been  addressed  in  the 
accompanying  Supporting  Statement. 
Based  on  the  comments  received,  the 
INS  revised  the  Form  N-600  and  created 
a  new  Form  N-600K,  Application  for 
Citizenship  and  Issuance  of  a  Certificate 
under  Section  322.  The  Form  N-600K 
will  be  published  for  public  comment 
separately. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  on  the  revised  form.  Attached 
for  your  review  and  comment  is  the 
revised  form.  Comments  are  encouraged 
and  will  be  accepted  until  Jime  3.  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725-1 7th  Street,  NW., 
Room  10235.  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those 
who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of 
information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information  collection: 

(1)  Type  of  information  collection: 
revision  of  currently  approved 
information  collection. 

(2)  Title  of  the  form  collection: 
application  for  Certificate  of 
Citizenship. 

(3)  Agency  form  number,  if  any,  and  the 
applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  Form  N-600, 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  individuals  or 
households.  This  form  is  provided  by 
the  Service  as  a  uniform  format  for 
obtaining  essential  data  necessary  to 
determine  the  applicant's  eligibility 
for  the  requested  immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond:  88,500  responses  at  1  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  88,500  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  cfr 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Inamigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425  I  Street,  NW.,  Room  4034, 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  N.W.,  Ste.  1600,  Washington,  DC 
20530. 


Dated:  April  24.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Senice. 
|FR  Doc;.  02-10799  Filed  ,5-1-02;  8:45  ami 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review:  Application 
for  Citizenship  and  Issuance  of 
Certificate  under  Section  322;  Form  N- 
600K. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  13.  2001  at 
66  FR  32148,  allowing  for  a  60-day 
public  comment  period.  Written 
comments  were  received  from  two 
organizations.  The  written  comments 
have  been  addressed  in  the 
accompanying  Supporting  Statement. 
Based  on  the  comments  received,  the 
INS  revised  the  Form  N-600  and  created 
a  new  Form  N-600K,  Application  for 
Citizenship  and  Issuance  of  a  Certificate 
under  Section  322. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  on  the  revised  form.  Attached 
for  your  review  and  comment  is  the 
revised  form.  Comments  are  encouraged 
and  will  be  accepted  until  June  3.  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulators- 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW.. 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Citizenship  and 
Issuance  of  Certificate  under  Section 
322. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsonng  the 
collection:  Form  N-600K,  Immigration 
Services  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  provides  an 
organized  framework  for  establishing 
the  authenticity  of  an  applicants 
eligibility  and  is  essential  for  providing 
prompt,  consistent  and  correct 
processing  of  such  applications  for 
citizenship  under  Section  322  of  the 
Act. 

(5)  An  estimate  of  the  total  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1.500  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  lustice.  425  I  Street,  NW.,  Room  4034, 
Washington.  DC  20536  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s),  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
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time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Ste.  1600,  Washington,  DC 
20530. 

Dated:  April  24.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
S'aturalization  Sen'ice. 
[FR  Doc.  02-10800  Filed  5-1-02;  8:45  ami 

BILUNG  CODE  4410-1 0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-38.439  &  NAFTA-4365] 

Eastern  Fine  Paper  Brewer,  ME;  Notice 
of  Revised  Determination  on 
Reconsideration 

On  April  27,  2001,  the  Department 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  TAA  and 
NAFTA-TAA  applicable  to  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  9,  2001  (66  FR  23731). 

The  initial  TAA  and  NAFTA-TAA 
petition  investigations  for  workers  at 
Eastern  Fine  Paper,  Brewer,  Maine  (TA- 
W-38.439  &  NAFTA-4365)  were  denied 
based  on  the  finding  that  the  subject 
firm  sales  and  production  increased 
during  the  relevant  period. 

The  company  provided  additional 
information  depicting  increases  in 
production.  They  also  provided  a  sales 
list  of  customers. 

On  reconsideration,  the  Department 
conducted  a  survey  of  the  subject  firm's 
customers  regarding  their  purchases  of 
high  capacity  papers  for  commercial 
printing,  sheets  and  rolls  during  1999. 
2000  and  January  through  March  2001. 
The  survey  revealed  a  major  customer 
increased  their  reliance  on  imported 
(including  Canada  and/or  Mexico)  paper 
like  or  directly  competitive  with  what 
the  subject  plant  produced,  while 
decreasing  their  purchases  from  the 
subject  plant  during  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
high  capacity  papers  for  commercial 


printing,  sheets  and  rolls,  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Eastern  Fine 
Paper.  Brewer,  Maine.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  revised  determination: 

■All  workers  of  Eastern  Fine  Paper, 
Brewer.  Maine  (TA-W38,4.39  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  5,  1999, 
through  two  years  from  the  date  of  this 
issuance,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974" and 

"All  workers  of  Eastern  Fine  Paper, 
Brewer,  Maine  (NAFTA-TAA^365  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  5,  1999. 
through  two  years  from  the  date  of  this 
issuance,  are  eligible  to  apply  for  NAFTA- 
TAA  under  Section  250  of  the  Trade  Act  of 
1974" 

Signed  in  Washington,  DC,  this  10th  day  of 
April  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-10899  Filed  5-1-02;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Traditional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April.  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-40,914;  Harsco  Track 

Technologies.  Luddington,  MI 
TA-W-40,742;  Huhtamaki  Foodservice, 

Inc.,  FSBU.  Waterville.  ME 
TA-W-40,612:  Odetics,  Inc.,  GYYR 

CCTVDiv.,  Anaheim,  CA 
JA-W-40,529;  L-S  Electro  Galvanizing 

Co.,  Cleveland,  OH 
TA-W-40,475;  Quality  Tool  and  Die, 

Inc.,  Meadville,  PA 
TA-W^0,163;  Acu-Crimp.  Inc.,  El  Paso, 

TX 
TA-W-Al.lQe;  Textile  Parts  and 

Machine  Co.,  Gastonia,  NC 
Tj\-W-40,  343;  Specialty  Minerals 

(Michigan),  Inc.,  Plain  well,  MI 
TA-W-40,376;  Wheeling  Corrugating 

Co.,  Kirkwood.  NY 
TA-W-40,843;  Superior  Milling,  Inc., 

Watersmeet,  MI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-39,881;  Marley  Cooling  Tower 

Co.,  Louisville,  KY 
TA-W-40,269:  Wheeling  Corrugating 

Co..  Klamath  Falls,  OR 
TA-W-40,109;  Innovex,  Inc.,  Litchfield, 

MN 
TA-W-40.442;  CNH  Global  N.V., 

Burlington,  lA 
TA-W-40,768;  Bor  Warner,  Inc., 

Transmission  Systems,  Coldwater, 

MI 
TA-W-40,856  &■  A;  Powermatic  Corp., 

Manufacturing,  McMinnville,  TN 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-4 1,164;  Britax  Health  Techna, 

Inc.,  Aircraft  Interior  System, 

Bellingham,  WA 
TA-W-40, 1 61 ;  JVC  Digital  Image, 

Carlsbad,  CA 
TA-W-581;  Young  Men's  Shop,  Inc., 

Altoona.  PA 
TA-W-40. 798;  Ocwen  Technology 

Xchange,  Ocwen  Federal  Bank  FSB, 

West  Palm  Beach,  FL 
TA-W-40,389;  BP  Amoco  Oil  Co.. 

Chicago,  IL 
TA-W-40, 7 43;  Hewlett  Packard, 

Colorado  Springs,  CO 
TA-W-40,548;  BP  Exploration  Alaska, 

Inc.,  Prudhoe  Bay.  AK 
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TA-W-40.426:  Gilbert  Western  Corp.  on 

Location  at  the  East  Boulder  Mine 

Site,  Omaha.  NE 
TA-W-40,961:  Foster  Wrecking  Yard, 

Stamford,  TX 
The  investigation  revealed  that 
criteria  (2)  has  not  heen  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-39.432:  Columbus  Industries. 

Ashville,  OH 
TA-W-40,170;  Amerex  Corp..  New 

York.  .V>' 
TA-W-40.915;  Trend  Technologies. 

Round  Rock,  TX 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40.012:  Polymer  Sealing 

Solutions,  Forsheda  Engineered 

Seals,  Vandalia,  IL:  August  27. 

2000. 
TA-W-40,335:  Phelps  Dodge  Sierrita. 

Inc.,  Green  Vallev,  AZ:  October  26. 

2000. 
TA-W-40.539;  Kemmer  Prazision, 

Chicago,  IL:  December  13.  2000. 
TA-W-40.534;  Littleford  Day.  Inc.. 

Florence,  KY:  December  24.  2000. 
TA-W-40,369;  Tama  Sportswear,  Long 

Island  City,  NY:  November  6,  2000 
TA-W-40,708;  Cannon  County  Knitting 

Mills,  Inc.,  Smithville,  TN:  January 

7.2001. 
TA-W-40,761;  Lou  Levy  &  Sons 

Fashions,  Inc. .  New  York,  NY:  May 

18,2001. 
TA-W-39,792;  Kinston  Apparel 

Manufacturing  Co.,  A  Subsidiary  of 

Brooks  Brothers,  Inc.,  Kinston,  NC: 

July  30,  2000. 
TA-W^0,893;  Danbury  Fabrics  LTD. 

Ridgewood.  NY:  October  25.  2000. 
TA-W-40,965:L.E.  Mason  Co.,  Thomas 

and  Betts  Corp..  Boston,  MA: 

February  5,2001. 
TA-W-40,956;  Bead  Industries,  Inc., 

Bridgeport.  CT:  February  2.  2001. 
TA-W-40,793:  ATR  Wire  arid  Cable  Co., 

Inc.,  Danville,  KY:  January  4,  2001. 
TA-W-40,733:  Blauer  Manufacturing 

Co.,  Inc.,  CAM Div.,  Chatom.  AL: 

December  18,  2000. 
TA-W-40,807  &-A6-  B:  Dowtj  East 

Woodcrafters.  Skowhegan,  ME, 

Madison.  ME  and  Bath.  ME: 

January  9.  2001. 
TA-W-^1. 154;  Justin  Brands.  Inc.  El 

Paso,  TX:  January  31,2001. 
TA-W-41,099:  Olamon  Industries,  Old 

Town,  ME:  March  8,  2001. 


TA-W-40.889:  Nordic  Delight  Foods. 

Lubec.  ME:  November  8.  2000 
TA-W-41.045:  Modine  Manufactunng 

Co..  HeaxT  Dut\'  and  Industrial  Div.. 

LaPorte,  IN:  Fe'bruan-  27.  2001 
TA-W-40.821:  Getchell  Gold  Corp  . 

Golconda,  N\':  October  23m  2001. 
TA-W-40,725:  TI  Automotive  Systems. 

LLC.  Coldwater,  MI >  December  7, 

2000. 
TA-W-40.608:  The  Boeing  Co..  Boeing 

Commercial  Aircraft.  Tulsa  Div., 

Oak  Ridge,  TN:  November  21.  2000 
TA-W-40,566  Sr  A:  Angelica  Image 

Apparel,  Winona,  MS  and 

Tishomingo,  MS:  October  16.  2000. 
TA-W-40,322:  Johnston  Controls  Retail. 

ReMioldsburg.  OH:  October  1 7. 

2000. 
TA-W-iO.286:  Tyco  International  Ltd. 

Tyco  Electronics  Corp  ,  Rock  Hill. 

S'C:  October  3,  2000. 
TA-W-40,089:  Bank  Manufacturing  Co., 

Havelock.  NC:  September  4.  2001. 
TA-W-30,674:  Pennsylvania  Steel 

Technologies.  Steelton.  PA:  July  3, 

2000. 
TA-W-39.657:  Weirton  Steel  Corp., 

Weirton.  W\':  July  3.  2000. 
TA-W-39.638:  WesbarCorp..  West 

Bend.  WI:  June  26.  2000. 
Also,  pursuant  to  Title  \'  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  April.  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 


production  of  such  firm  or  subdivision: 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdi\ision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  foUowmg  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
important))'  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period 
NAFTA-TAA-05366:  Acu-Crimp,  Inc.. 

El  Paso.  TX 
NAFTA-TAA-05435:  CNH  Global  N.V.. 

Burlington,  M 
NAFTA-TAA-05446:  Wheeling 

Corrugating  Co  .  Klamath  Falls.  OR 
NAFTA- fAA-05593:  The  Boeing  Co  . 

Boeing  Commercial  Aircraft.  Tulsa 

Div..  Oak  Ridge,  TN 
NAFTA-TAA-05733:  Charmilles 

Technologies  Manufacturing  Corp., 

Owosso.  Ml 
NAFTA-TAA-05767:  Huhtamaki  Food 

Ser\'ice.  Inc.,  FSBL'.  Water\ille,  ME 
NAFTA-TAA-05776:  Blauer 

Manufacturing  Co  ,  Inc  ,  CAM  Div,, 

Chatom.  AL 
NAFTA-TAA-05713:  Borg  Warner,  Inc.. 

Transmission  Systems.  Coldwater, 

MI 
NAFTA-T.A.A-05742:  Cannon  Counfv 

Knitting  Mills,  Inc  .  Smithville.  TN 
NAFTA-TAA-058a5A.  B  &  C:  Price 

Pfister.  Machining  Dept..  Pacoima, 

C.A,  Screw  Machining  Dept, 

Pacoima,  CA  and  Fabrication  Dept., 

Pacoima.  CA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  250(a).  Subchapter  D,  Chapter  2, 
Title  II.  of  the  trade  Act  of  1974,  as 
amended 
NAFTA-TAA-05918:  Britax  Health 

Techna,  Inc  .  .Aircraft  Interior 

Systems,  Bellingham.  W.A 
NAFfA-T.\.A-05350:  A'C  Digital  Image 

Technology-  Center.  Carlsbad,  CA 
NAFTA-TAA-05563:  Bliss  Clearing 

Niagara.  Inc.,  i Formerly  Doing 

Business  as  CNB  International. 

Inc.  I,  Hastings.  MI 
The  investigation  revea)ed  that 
criteria  (1)  have  not  been  met,  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  including 
workers  in  any  agricultural  firm  or 
appropriate  sub-division  thereof)  did 
not  become  totally  or  partially  separated 
from  employment. 
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NAFTA-TAA-O5802A  &■  B:  Justin 
Brands.  Inc..  Carthage.  MO  and 
Cassville.  MO 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-0591 1 :  Modine 

Manufacturing  Co..  Hea\y  Duty  and 

Industrial  Div..  LaPortc.  i\': 

Februan-27.2001. 
NAFTA-TAA-3802:  fustin  Brands.  Inc.. 

El  Paso.  TX:  Ffbruan-  4.  2001. 
NAFTA-TAA-05982  Er  A:  Blough- 

Wagner  Manufacturing  Co..  Inc., 

Middleburg.  PA  and  Elysburg.  PA: 

fanuan,'  15,  2001. 
NAFTA-TAA-05885:  Price  Pfister, 

Finishing  Dept.,  Pacoima.  CA: 

Ianuar\'28.2001. 
NAFTA-TAA-03839:  Square  D. 

Company,  Design  Center,  Oshkosh. 

Wl:  April  14.2002. 
\'AFTA-TAA-04982:  Future  Knits. 

Pineville.  MC:  June  12.  2000. 
NAFTA-TAA-05097:  \'YCO  Minerals, 

Inc.,  Willsboro.  \T:  fune  1.  2000. 
NAFTA-TAA-05760:  Donaldson  Co., 

Inc..  Gas  Turbine  Filter  Dept, 

Nicholasville.  KY:  Januan,-25,  2001. 
NAFTA-TAA-05772:  ASARC'O.  Inc., 

Amarillo.  TX:  Januan.'  3.  2001. 
NAFTA-TAA-05300:  Polymer  Sealing 

Solutions.  Forsheda  Engineered 

Seals.  Vandalia.  IL:  August  24, 

2000. 
NAFTA-TAA-05394:  Bond 

Technologies.  A  Div.  Of  Emerson 

Electric  Co..  Huntington  Beach,  CA: 

September  27.  2000. 
\AFTA-TAA-05488:  Phelps  Dodge 

Sierrita.  Inc..  Green  Valley,  AZ: 

October  29,  2000. 
NAFTA-TAA-03803:  Optek 

Technology.  Inc.,  Carrollton,  TX: 

November  23.  2000. 
NAFTA-TAA-05820:  Albany 

International  Corp..  Greschmay 

Plant.  Greenville.  SC:  January  28. 

2001. 
NAFTA-TAA-05861:  LE.  Mason  Co.. 
Thomas  &■  Betts  Corp.,  Boston  MA: 

February  5.  2001. 
S'AFTA-TA'A-05877:  \ibco,  Inc..  South 
Glens  Falls.  NY:  December  18, 

2000. 
NAFTA-TAA-05938:  York 

International.  Unitar\'  Products 
Group.  Ehria,  OH:  March  6,  2001. 
NAFTA-TAA'-05969:  General  Electric 
Industrial  Systems,  Somersworth, 
\'H:  March  20,  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April,  2002. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210  during  normal  business  hours 


or  will  be  mailed  to  persons  who  write 
to  the  above  address. 
Ualwl;  .Xpril  2fi,  2002. 
Edward  A.  Tomchick. 

nircctor.  Division  of  Trade  Adjustment 

,'\ssistaiu:e. 

IFR  Doc.  02-10890  Filed  ,5-1-02;  8:45  am] 

BILLING  CODE  4510-3a-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

in  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibilitv  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directlv  competitive  with  articles 
produced  bv  the  firm  or  appropriate 
subdivision  have  contributed 
importantlv  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39.922;  Tessv  Plastic  Corp.. 

Elbridge.  NY 
TA-W-40.216:  Paul  Flagg  Leather  Co., 

Sheboygan.  WI 
TA-W^0,'469:  Kellogg  Crankcrafts, 

Jackson,  MI 
TA-W-41.127:  Phaztech,  Inc.,  St.  Marys, 

PA 
TA-W-39,982:  Auto  Body  Connection, 

Erie,  PA 
TA-W-40.447;  SCI.  Inc.,  Lynchburg,  VA 


TA-W-40,030:  Brown  and  Sharpe,  A 

Div.  Of  Hexagon  AB,  North 

Kingstown,  RI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantlv  to  worker  separations  at  the 
firm. 
TA-W-41,150:  Robur  Corp.,  Evansville, 

IN 
TA-W-41,182:  Hughes  Fabricating  Co., 

Inc.,  Corinth,  MS 
TA-W-40.236:  Strippit/LVD.  Akron,  NY 
TA-W-41.210:  Burlington  Chemical  Co., 

Burlington,  NC 
TA-W-40.366:  Mike  Dent  Enterprises, 

Burns,  OR 
TA-W-39,956:  Commander  Aircraft  Co.. 

Bethany,  OK 
TA-W-40,d07:  DESA  International, 

Shelbx'X'ille,  TN 
TA-W-40,438:  Appleton  Paper,  Inc., 

Harrisburg  Plant,  Camp  Hill,  PA 
TA-W-40,461:  Daishowa  America  Co. 

LTD,  Marine  Drive  Yard,  Port 

Angeles.  WA 
TA-W-40,527:  Clearwater  Forest 

Industries,  Inc..  Kooshia,  ID 
TA-W-4 1.104:  Siege!  Robert  of 

Arkansas,  Siegel  Robert,  Inc., 

Wilson,  AR 
TA-W-40,796;  Theo.  Tiedemann  and 

Sons,  Inc.,  Mahwah.  Nf 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-40.588:  Bliss  Clearing  Niagara, 

Inc.,  Formerly  Doing  Business  as 

CNB  International.  Inc.,  Hastings. 

MI 
TA-W-40,415;  Pressman-Gutman  Co.. 

Inc..  New  York.  NY 
TA-  W-4 1,162;  Delph  i  A  u  torn  otive 

Systems  Corp..  Delphi  Delco 

Electronics  Div.,  Body  and  Security 

Team,  Oak  Creek.  WI 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-40,309:  Firestone  Tube  Co..  A 

Div.  Of  Bridgestone/Firestone  North 

America  Tire,  LLC,  A  Subsidiary  of 

Bridgestone  Corp..  Russellville.  AR 
TA-W-40.762;  Presto  Products 

Manufacturing  Co..  Presto  Products 

Co.,  Alamogardo,  NM 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
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TA-W-40,240:  S.B.  Inc.,  Formfit 

Apparel  Div..  Lafayette,  TN: 

October  5.  2000. 
TA-W-40,260:  Chicago  Cutlery.  A  Div. 

Of  World  Kitchen.  Inc.,  Wauconda. 

IL:  October  5.  2000. 
TA-W-40.363  6-  A:  The  William  Carter 

Co.,  Barnesville.  GA  and  Milner. 

GA:  November  9,  2000. 
TA-W-40.386:  Celestica  Corp.. 

Milwaukie.  OR:  November  19.  2000. 
TA-W-40,445;  Composidie.  Inc.,  Apollo. 

PA:  November  5,  2000. 
TA-W-40. 71 6:  Hathav^'ay/Watenille 

Shirt  Co..  Waterville.  ME:  January  2. 

2001. 
TA-W-40.851:  OH'ens  Illinois,  Plastic 

Containers  Div.,  Newburyport,  MA: 

January  9,  2001. 
TA-W-41.i29;  The  Orvis  Co.,  Inc., 

Tipton,  MO:  February  25.  2001. 
TA-W-41,057;  Ingersoll  CM  Systems, 

Inc.,  Midland,  MI:  February  8,  2001. 
TA-W-41,097;  Tillmann  Tool  and  Die, 

Inc.,  Breckenridge,  MN:  December 

7,  2000. 
TA-W-40,968;  Toshiba  Ceramics 

America.  Inc.,  Hillsboro,  OR: 

Januarys,  2001. 
TA-W-40,883;  Iomega  Corp.,  Roy,  UT: 

October  23.  2000. 
TA-W-40. 747;  Base  Corp.,  Hillsdale,  MI: 

December  13,  2000. 
TA-W-40, 719;  Associated  Spring, 

Barnes  Group,  Inc.,  Dallas,  TX: 

January  22.  2001. 
TA-W-40,316;  American  Furniture  Co., 

Martinsville.  VA:  October  4.  2000. 
TA-W-40,272;  National  Metal 

Industries,  West  Springfield,  MA: 

October  9,  2000. 
TA-W-40.014;  MECO  Corp., 

Greeneville,  TN:  August  26,  2000. 
TA-W-39,975;  Pleatz  LLC,  New  York, 

NY:  August  10,  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implement  Implementation  Act  (Pub.  L. 
103-182)  concerning  transitional 
adjustment  assistance  hereinafter  called 
(NAFTA-TAA)  and  in  accordance  with 
section  250(a).  subchapter  D,  chapter  2, 
Title  II,  of  the  Trade  Act  as  amended, 
the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  duriiig  the  month  of  April,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultiu-al  firm  or  appropriate 


subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTAA- 
TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05916;  Siegel  Robert  of 

Arkansas,  Siegel  Robert,  Inc.. 

Wilson,  AR 
NAFTA-TAA-05 1 85 ;  Conveyco 

Manufacturing,  Clackamas,  OR 
NAFTA-TAA-05444;  American 

Furniture  Co.,  Martinsville,  VA 
NAFTA-TAA-05492:  Wheeling 

Corrugating  Co..  Chehalis.  WA 
NAFTA-TAA-05562;  Kellog  Crankshaft. 

Jackson,  MI 
NAFTA-TAA-05637:  Daishowa 

America  Co..  Ltd,  Marine  Drive 

Chip  Yard,  Port  Angeles.  WA 
NAFTA-TAA-05 706:  Cleanwter  Forest 

Industries,  Inc.,  Kooskia  ID 
NAFTA-TAA-05252:  Auto  Body 

Connection.  Erie,  PA 
NAFTA-TAA-05401;  S.B.F.,  Inc., 

Formfit  Apparel  Div.,  Lafayette,  TN 
NAFTA-TAA-05601  6-A;  Onkyo 

America,  Inc..  Columbus.  IN  and 

Troy  MI 
NAFTA-TAA-05673;  Phoenix  Gold 

International,  Inc.,  Portland.  OR 
NAFTA-TAA-05  7 73;  Superior  Milling. 

Inc.,  Watersmeet,  MI 
NAFTA-TAA-05072;  Endar  Corp.. 

Temecula.  CA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  250(a),  subchapter  D.  chapter  2. 
Title  II.  of  the  trade  Act  of  1974,  as 
amended 
NAFTA-TAA-5755;  Delphi  Automotive 

Systems  Corp..  Delphi  Delco 


Electronics  Div.,  Body  and  Security 
Team.  Oak  Creek.  WI 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05644.  Base  Corp.. 

Hillsdale.  MI:  December  13.  2000. 
NAFTA-TAA-05801 :  Associated 

Spring.  Barnes  Group.  Inc..  Dallas, 

TX:  January-  22.  2001 
NAFTA-TA.A-d5809:  Haworth.  Inc  . 

Myrtle — Mueller  Div..  Including 

Workers  of  Coastal  Temporary' 

Ser\'ice,  Chadbourn.  NC:  January 

30.2001. 
NAFTA-TAA-5904:  Bacou  Dailoz  VSA, 

Inc..  Dailoz  Safety,  Snow  Hill  NC: 

Februars-  20.  2001 
NAFTA-TAA-04903:  Mowad  .Apparel, 

Inc  .  El  Paso,  TX:  Mav  5.  2001. 
NAFTA-TAA-05620:  E-M  Solutions. 

Longmont.  CO:  December  5.  2000 
NAFTA-TAA-05586:  Celestica  Corp  . 

Milwaukie.  OR:  November  19,  2000 
I  hereby  certif\'  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  .^pril.  2002. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW',  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address.  ' 

Dated:  .\pril  22.  2002. 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Dof.  02-10891  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39.271] 

The  Customshop.Com.  Drexel  Shirt, 
Adminstaff,  TCS  Acquisition  Corp., 
Franldin,  New  Jersey;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  13.  2001,  applicable  to 
workers  of  The  CumstomShop.com. 
Franklin,  New  Jersey.  The  notice  was 
published  in  the  Federal  Register  on 
December  26,  2001  (66  FR  66426) 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm  The 
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workers  were  engaged  in  the  production 
of  men's  custom  shirts. 

New  information  provided  by  the 
State  shows  that  during  different 
periods  of  time.  The  CustomShop.com 
operated  under  additional  company 
names:  Drexel  Shirt,  Adminstaff  and 
TCS  Acquisition  Corp.  Therefore, 
claimants'  wages  were  reported  under 
the  Unemployment  Insurance  (UI)  tax 
accounts  for  "The  CustomShop.com, 
Drexel  Shirt,  Adminstaff  and  TCS 
Acquisition  Corp.,  Franklin,  New  Jersey. 

Tne  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  CustomShop.com  who  were 
adversely  affected  by  increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-39,271  is  hereby  issued  as 
follows: 

"All  workers  of  The  CustomShop.com. 
Drexel  Shirt,  Adminstaff  and  TCS 
Acquisition  Corp.,  Franklin,  New  Jersey  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  2,  2000,  through 
December  13,  2003,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  16th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-10894  Filed  5-1-02;  8:45  am] 
MLUNG  CODE  *S^a-30-U 


DEPARTMEKT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,292] 

Exolon-Esic  Company,  Tonawanda, 
New  York;  including  Employees  of 
Exolon-Esic  Company  Located  in 
Illinois;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Woriter  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  22,  2002,  applicable  to  workers 
of  Exolon-Esk  Company,  Tonawanda, 
New  York.  The  notice  was  published  in 
the  Federal  Register  on  February  5. 
2002  (67  FR  5294). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occiirred  involving 
employees  of  the  Tonawanda.  New  York 


facility  of  Exolon-Esk  Company  located 
in  Illinois.  These  employees  were 
engaged  in  employment  related  to  the 
production  of  man-made  abrasives, 
silicon  carbide  and  aluminum  oxide  at 
the  Tonawanda,  New  York  location  of 
the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Tonawanda,  New  York  facility  of 
Exolon-Esk  Company  located  in  Illinois. 

The  intent  of  tne  Department's 
certification  is  to  include  all  workers  of 
Exolon-Esk  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40.292  is  hereby  issued  as 
follows: 

"All  workers  of  Exolon-Esk  Company, 
Tonawanda,  New  York,  including  employees 
of  Exolon-Esk  Company.  Tonawanda,  New 
York,  located  in  Illinois,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  April  13,  2001,  through  January  22, 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. ■■ 

Signed  at  Washington.  DC  this  16th  day  of 
April.  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  02-10889  Filed  5-1-02;  8:45  am] 
BILLING  CODE  4510-30-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,857.  TA-W-40,847A,  TA-W- 
40,857B  and  TA-W-40,857C] 

Fairt>anics  IMorse  Engine  Coltec 
industries,  Inc.  Division  of  Goodrich 
Corp.  Beloit,  Wisconsin,  Norfollc,  VA, 
Seattle,  WA,  Houston,  TX;  Amended 
Certification  Regarding  Eilgibiiity  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  26,  2002.  applicable  to  workers 
of  Fairbanks  Morse  Engine.  Beloit, 
Wisconsin,  Norfolk,  Virginia,  Seattle, 
Washington  and  Houston,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  April  5.  2002  (67  FR  16441). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  large  diesel  and  duel  fuel  engines  for 
ship  propulsion  and  power  generation. 


New  Information  received  from  the 
State  and  the  company  shows  that  in 
1999,  Fairbanks  Morse  Engine  merged 
with  Coltec  Industries,  Inc..  a  division 
of  Goodrich  Corp.  Information  also 
shows  that  workers  separated  from 
employment  at  the  subject  firm  had 
their  wages  reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Fairbanks  Morse  Engine. 
Coltec  Industries.  Inc..  a  Division  of 
Goodrich  Corp. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-40.857,  TA-W^0.857A.  TA-W- 
40.857B.  TA-W^0,857C  and  TA-W- 
40.85 7D  are  hereby  issued  as  follows: 

All  workers  of  Fairbanks  Morse  Engine, 
Coltec  Industries,  Inc.,  a  division  of  Goodrich 
Corp.,  Beloit,  Wisconsin  (TA-W-40,857), 
Norfolk,  Virginia  (TA-W-40,857A},  Seattle, 
Washington  (TA-W-40,857B),  Houston, 
Texas  (TA-W-40,857C)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  December  13.  2000,  through  March  26, 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  18th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-10895  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,331] 

Georgia-Pacific  West  Camas, 
Washington;  ftotice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  February  8.  2002.  the 
workers  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  petition  TA-W-40,331.  The 
denial  notice  was  signed  on  December 
31,  2002  and  published  in  the  Federal 
Register  on  January  11.  2002  (67  FR 
1510). 

The  Department  has  reviewed  the 
request  for  reconsideration  and  has 
determined  that  further  survey  of 
customers  of  the  subject  firm  would  be 
appropriate. 
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Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  10th  day  of 
April  2002, 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FRDoc.  02-10900  Filed  5-1-02;  8:43  ami 
BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,124] 

Krones,  Inc.  Franklin,  Wl  Notice  of 
Revised  Determination  on 
Reconsideration 

By  letter  of  February  1,  2002,  the 
petitioners,  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
December  17,  2001,  based  on  the  finding 
that  imports  of  labeling  machines  did 
not  contribute  importantly  to  worker 
separations  at  the  subject  plant. 
Company  imports  of  labeling  equipment 
were  negligible.  The  Department 
conducted  a  survey  of  the  subject  firm's 
customers.  The  survey  revealed  that 
none  of  the  respondents  imported 
products  like  or  directly  competitive 
with  what  the  subject  plant  produced. 
The  denial  notice  was  published  in  the 
Federal  Register  on  January  11,  2002 
(67  FR  1509). 

The  petitioners  allege  that  the 
company  lost  orders  to  an  affiliated 
company  that  imported  labeling 
machines  and  that  this  was  not  evident 
during  the  investigation  due  to  the  long 
lead-time  required  to  fill  the  orders. 

New  information  provided  by  the 
company  bear  out  the  fact  that  the 
company  increased  their  reliance  on 
imported  labeling  machines  from  an 
affiliated  foreign  facility,  thus 
contributing  to  the  layoffs  at  the  subject 
plant  during  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 


articles  like  or  directly  competitive  with 
those  produced  at  Krones,  Inc.. 
Franklin,  Wisconsin,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  1  make  the  following 
certification: 

.•Ml  workers  of  Krones.  Inc.,  Franklin, 
Wisconsin,  who  became  totally  or  partialh 
separated  from  employment  on  or  after 
September  17.  2000  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
applv  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC,  this  10th  day  of 
April  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-10901  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,745] 

New  Holland  North  America,  Inc.,  CNH 
Global  N.V.,  Including  Temporary 
Workers  of  Kelly  Services  and 
Manpower,  Belleville,  Pennsylvania; 
Amended  Certification  Regarding 
Ellgibiilty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  22,3  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  6,  2002,  applicable  to  workers  of 
New  Holland  North  American,  Inc.. 
CNH  Global  N.V.,  Belleville. 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  March  29, 
2002  (67  FR  15226). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  and 
the  company  shows  that  temporary 
workers  of  Kelly  Services  and 
Manpower  were  employed  at  New 
Holland  North  America,  Inc.,  CNH 
Global  N.V.  to  produce  industrial 
machinery  and  component  parts  at  the 
Belleville,  Pennsylvania  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  temporary 
workers  of  Kelly  Services  and 
Manpower.  Belleville,  Pennsylvania 
employed  at  New  Holland  North 


America.  Inc..  CNH  Global  N.V., 
Belleville.  Pennsylvania 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
New  Holland  North  America,  Inc.,  CNH 
Global  N.V.  who  were  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,745  is  hereby  issued  as 
follows: 

"All  workers  of  New  Holland  North 
America,  Inc.,  CNH  Global  N.V.,  Belleville. 
Pennsylvania  including  temporary  workers  of 
Kelly  Services  and  Manpower,  Belleville. 
Pennsylvania  engaged  in  employment  related 
to  the  production  of  industrial  machinery 
and  component  parts  at  .New  Holland  North 
America.  Inc.  CNH  Global  N  V  ,  Belleville, 
Pennsylvania  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  13,  2000,  through  March  6,  2004, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  16th  day  of 
April.  2002 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance 
[FR  Doc.  02-10893  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,  243] 

Paulson  Wire  Rope  Corp.,  Sunbury. 
PA;  Including  Employees  of  Paulson 
Wire  Rope  Corp.  Located  in  California. 
Georgia,  Indiana  and  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
lanuarv'  14.  2002,  applicable  to  workers 
of  Paulson  Wire  Rope  Corp  .  Sunbury, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  lanuarv'  31. 
2002  (67  FR  4750). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  involving 
employees  of  the  Sunbury. 
Pennsylvania  facility  of  Paulson  Wire 
Rope  Corp.  located  in  California. 
Georgia.  Indiana,  and  Texas  These 
employees  were  engaged  in  employment 
related  to  the  production  of  wire  rope  at 
the  Sunbury-.  Pennsylvania  location  of 
the  subject  firm. 
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Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Sunbury.  Pennsylvania  location  of 
Paulson  Wire  Rope  Corp.  located  in 
California,  Georgia.  Indiana  and  Texas. 

The  intent  of  the  Departments 
certification  is  to  include  all  workers  of 
Paulson  Wire  Rope  Corp.  adversely 
affected  by  increased  imports  of  wire 
rope. 

The  amended  notice  applicable  to 
TA-\V-40.243  is  hereby  issued  as 
follows: 

.Ml  workers  of  Paulson  Wire  Rope  Corp., 
Sunburv.  Pennsvlvania,  including  employees 
of  Paulson  Wire  Rope  Corp..  Sunbury. 
Pennsylvania,  located  in  California,  Georgia. 
Indiana,  and  Te.xas,  who  become  totally  or 
partially  separated  from  employment  on  or 
after  October  4.  2000.  through  lanuary  14. 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC.,  this  12th  day 
of  .April.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-10896  Filed  5-1-02:  8:45  ami 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-A-40.521  and  TA-A-40.521  K] 

Republic  Technologies  International, 
Corporate  Office,  Alcron,  OH  and 
Republic  Teciinologies  International, 
Canton  Special  IMetals  Plant,  Canton, 
OH;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woricer 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19.  2002,  applicable  to 
workers  of  Republic  Technologies. 
International.  Headquartered  in  Akron. 
Ohio,  including  various  facilities 
located  in  Ohio.  Illinois.  New  York, 
Pennsylvania  and  Indiana.  The  notice 
was  published  in  the  Federal  Register 
on  February  28.  2002  (67  FR  93225). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  occurred  at  the  Corporate 
Office.  Akron.  Ohio  location  of  the 
subject  firm.  The  Corporate  Office 
provides  administrative  support 
functions  including  finance,  sales, 


marketing  customer  service  and  Human 
Resource  services  to  the  subject  firms' 
manv  production  facilities.  Findings 
also  show  that  worker  separations 
occurred  at  the  Canton  Special  Metals 
Plant.  Canton,  Ohio  location  of  the 
subject  firm.  The  workers  are  engaged  in 
the  production  of  hot  rolled  steel  bars, 
cold  finished  steel  bars  and  specialty 
steel.  The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Republic  Technologies  International 
adversely  affected  by  increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  of  Republic  Technologies 
International,  Corporate  Office,  Akron, 
Ohio  and  the  Canton  Special  Metals 
Plant,  Canton,  Ohio. 

The  amended  notice  applicable  to 
TA-W-40.521  is  hereby  issued  as 
follows: 

All  workers  of  Republic  Technologies 
International.  Corporate  Office.  Akron.  Ohio 
(TA-W^0..t21)  and  the  Canton  Special 
Metals  Plant.  Canton.  Ohio  (TA-W-40,52lK) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  19, 
2000,  through  February  19,  2004,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  IX:,  this  11th  day  of 
April,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-10897  Filed  5-1-02;  8:45  am) 

BILLING  CODE  4510-30-«( 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,959] 

Teccor  Electronics,  a  Division  of 
Invensys,  Irving,  Texas;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  January  23,  2002, 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Teccor  Electronics,  A  Division  of 
Invensys.  Irving,  Texas  was  issued  on 
December  11,  2001,  and  was  published 
in  the  Federal  Register  on  December  26, 
2001  (66  FR  66426). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 
(1)  If  it  appears  on  the  basis  of  facts  not 

previously  considered  that  the 


determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  investigation  findings  revealed 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974  was  not  met.  The  decision 
was  based  on  imports  not  contributing 
importantly  to  the  decline  in 
employment  at  the  subject  plant.  The 
investigation  further  revealed  that  the 
production  of  wafers  at  the  subject  firm 
was  transferred  to  a  foreign  plant. 

The  request  for  reconsideration 
alleges  that  the  final  testing  and 
categorizing  (referred  to  as  back-end 
production)  of  the  thyristor 
semiconductor  was  moved  to  that 
foreign  source.  The  petitioners  further 
allege  that  the  equipment  to  test  and 
categorize  the  thyristor  semiconductors 
was  also  shifted  to  a  foreign  source. 

Since  the  workers  are  engaged  solely 
in  the  final  testing  and  categorizing  of 
imported  thyristor  semiconductors,  they 
are  not  considered  engaged  in  the 
production  of  an  article.  Testing  and 
categorizing  of  thyristor  semiconductors 
are  post-production  activities  and  are 
thus  outside  of  the  scope  of  workers 
engaged  in  the  production  of  thyristor 
semiconductors  produced  at  an 
affiliated  foreign  source.  Therefore,  the 
shift  in  testing  and  categorizing 
functions  to  a  foreign  source  does  not 
satisfy  criterion  (3)  requirements. 

Additionally,  upon  reconsideration 
the  subject  workers  do  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  10th  day  of 
April  2002. 
Edward  A.  Tomchicic, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-10898  Filed  5-1-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act  of  1998 
(WIA);  Notice  of  Incentive  Funding 
Availability  for  Program  Year  (PY)  2000 
Performance 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  in 
collaboration  with  the  Department  of 
Education,  announces  that  12  States  are 
eligible  to  apply  for  Workforce 
Investment  Act  (WIA)  (Pub.  L.  105-220, 
29  U.S.C.  2801  et  seq.)  incentive  awards 
under  the  WIA  Regulations. 
DATES:  The  12  eligible  States  must 
submit  their  applications  for  incentive 
funding  to  the  Department  of  Labor  by 
June  17,  2002. 

ADDRESSES:  Submit  applications  to  the 
Employment  and  Training 
Administration,  Performance 
Accountability  Task  Force,  200 
Constitution  Avenue  NW,  Room  N- 
4470,  Washington,  DC  20210,  Attention: 
Christine  Kulick,  202-693-3937 
(phone),  202-693-3113  (fax),  e-mail: 
ckuIick@doleta.gov.  Please  be  advised 
that  mail  delivery  in  the  Washington, 
DC  area  has  been  inconsistent  because 
of  concerns  about  anthrax 
contamination.  States  are  encouraged  to 
submit  applications  via  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Performance  Accountability  Task  Force: 
Christine  Kulick  (phone:  202-693-3937 
or  e-mail:  ckulick@doleta.gov]  or  Jim 
Aaron  (phone:  202-693-2814  or  e-mail: 
jaaron@doleta.gov).  (These  are  not  toll- 
free  numbers.)  Information  may  also  be 
found  at  the  Web  site — http:// 
usworkforce.org. 

SUPPLEMENTARY  INFORMATION:  After  the 
first  year  of  full  implementation  of  the 
Workforce  Investment  Act  across  the 
country,  12  States  (see  list  below)  have 
qualified  to  receive  a  share  of  the  $27.6 
million  available  for  incentive  grant 
awards  under  WIA  section  503.  These 
funds  are  available  to  the  States  through 
June  30,  2004,  to  support  innovative 
workforce  development  and  education 
activities  that  are  authorized  under  title 


I  or  title  II  (the  Adult  Education  and 
Family  Literacy  Act  (AEFLA))  of  WIA. 
or  under  the  Perkins  Act  (Pub.  L.  105- 
332.  20  U.S.C.  2301  ef  seq.) 

In  order  to  qualify-  for  a  grant  award, 
a  State  must  have  exceeded  performance 
levels,  agreed  to  by  the  Secretaries. 
Governor,  and  State  Education  Officer, 
for  outcomes  in  WIA  title  I.  adult 
education  (AEFLA),  and  vocational 
education  (Perkins  Act)  programs.  The 
goals  included  placement  after  training. 
retention  in  employment,  and 
improvement  in  literacy  levels,  among 
other  measures.  After  review  of  the 
performance  data  submitted  by  States  to 
the  Department  of  Labor  and  to  the 
Department  of  Education,  each 
Department  determined  which  States 
would  qualify  for  incentives  for  its 
program(s).  [See  below  for  a  list  of  the 
States  that  qualified  under  all  three 
programs.)  These  lists  of  eligible  States 
were  compared,  and  States  that 
qualified  under  all  three  programs  are 
eligible  to  receive  an  incentive  grant 
award.  The  amount  that  each  State  is 
eligible  to  receive  was  determined  by 
the  Department  of  Labor  and  the 
Department  of  Education  and  is  based 
on  WL\  section  503(c)  (20  U.S.C. 
9273(c))  and  is  proportional  to  the  total 
funding  received  by  these  States  for  the 
three  programs. 

The  States  eligible  to  apply  for 
incentive  grant  awards,  and  the  amounts 
they  are  eligible  to  receive,  are  listed 
below: 


State 


Amount 
of  award 


1.  Connecticut 

2.  Florida 

3.  Idaho 

4.  Illinois 

5.  Indiana  

6.  Kentucky 

7.  Maine 

8.  Massachusetts 

9  Michigan  

10  North  Dakota 

11  Texas  

12.  Wisconsin  


$  1.652.500 
$3,000,000 

$  975.500 
$  3.000.000 
S  2.896,500 
$  3.000.000 

$819,700 
$  2.887.400 
$  3,000,000 

$  750,000 
$  3,000,000 
$2,599,000 


These  eligible  States  must  submit 
their  applications  for  incentive  funding 
to  the  Department  of  Labor  by  June  17, 
2002.  As  set  forth  in  the  provisions  of 
WIA  section  503(b)(2)  (20  U,S,C. 
9273(b)(2)),  20  CFR  666.220(b)  and 


Training  and  Employment  Guidance 
Letter  (TEGL)  No.  20-01.  Application 
Process  for  Workforce  Investment  Act 
(WIA)  Section  503  Incentive  Grants, 
Program  Year  2000  Performance,  which 
is  available  at  http://usworkforce  org. 
the  application  must  include  assurances 
that: 

A.  The  legislature  of  the  State  was 
consulted  with  respect  to  the 
development  of  the  application 

B  The  application  was  approved  by 
the  Governor,  the  eligible  agency  for 
adult  education  (as  defined  in  section 
203(4)  of  WIA  (20  US  C.  9202(4)))  and 
the  State  agency  responsible  for 
vocational  and  technical  education 
programs  (as  defined  in  section  3(9)  of 
Perkins  III  (20  U.S.C.  2302(9)). 

C.  The  State  and  the  eligible  agency, 
as  appropriate,  exceeded  the  .State 
adjusted  levels  of  performance  for  WIA 
title  I.  the  State  adjusted  levels  of 
performance  for  the  AEFLA.  and  the 
performance  levels  established  for 
Perkins  Act  programs 

In  addition.  States  are  requested  to 
provide  a  description  of  the  planned  use 
of  incentive  grants  as  part  of  the 
application  process,  to  ensure  that  the 
State's  planned  activities  are  iiuiovative 
and  are  otherwise  authorized  under  the 
WIA  title  I,  the  AEFLA,  and/or  the 
Perkins  Act  as  amended,  as  required  bv 
WIA  Section  503(a),  TEGL  No  20-01  " 
provides  the  specific  application 
process  that  States  must  follow  to  apply 
for  these  funds. 

The  applications  may  take  the  form  of 
a  letter  from  the  Governor,  or  designee, 
to  the  Assistant  Secretary  of  Labor, 
Emily  Stover  DeRocco.  Attention: 
Christine  Kulick.  200  Constitution 
Avenue  NW.  Room  N-4470. 
Washington,  DC  20210.  In  order  to 
expedite  the  application  process.  States 
are  encouraged  to  submit  their 
applications  electronically  to  Christine 
Kulick  at  ckulick@doleta  gov  The  States 
will  receive  their  incentive  awards  by 
June  30.  2002. 

Signed  at  Washington.  DC.  this  26th  day  of 
.April,  2002 
Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 

Training 

BILLING  CODE  4S10-3&-P 
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PY  7000  Perfnr^=»"'"'*  nnaliTip*;  <sfflte  for  Incentives 

1 

State 

Wl.A 
(title  I) 

AEFl.A 
(Adult  Hducation) 

Perkins  Act 
(Vocational  Education) 

WlAtitlel: 
AEFLA:  Perkins  Act 

1 .     Alabama 

1 

X 

2.     Alaska 

'■                       X 

X 

3      Arizona 

1                       X 

X 

4.     Arkansas 

!          X 

5      California 

1 

X 

X 

6      Colorado 

X 

X 

7      Connecticut 

X 

X 

X 

X 

8.     District  of  Columbia 

X 

X 

9.     Delaware 

X 

10.  Florida 

X 

X 

X 

X 

1 1    Georgia 

X 

X 

12.   Hawaii 

X 

X 

13.  Idaho 

X 

X 

X 

X 

14.  Illinois 

X 

X 

X 

V     1 

15.  Indiana 

X 

X 

X 

X 

16.  Iowa 

X 

17.  Kansas 

X 

18.  Kentucky 

X 

X 

X 

X 

19    Louisiana 

X 

20    Maine 

X 

X 

X 

X 

21.  Maryland                    , 



X 

X 

22.  Massachusetts 

X 

X 

X 

X 

23    Michigan 

X 

X 

X 

X 

24    Minnesota 

X 

25.  Mississippi 

X 

26.  Missouri 

X 

27.  Montana 

X 

X 

28.  Nebraska 

X 

29    Nevada 

X 

X 

30.  New  Hampshire 

X 

X 

31.  New  Jersey 

X 

X 

32.  New  Mexico 

X 

33.  New  York 

X 

X 

34.  North  Carolina 

X 

X 

V 1 

35.  North  Dakota 

X 

X 

X 

X 

36.  Ohio 

X 

X 

37.  Oklahoma 

X 

38.  Oregon 

X 

X 

39.  Pennsylvania 

X 

X 

40.  Puerto  Rico 

X 

41.  Rhode  Island 

X 

X 

42.  South  Carolina 

X 

X 

43.  South  Dakota 

X 

X 

44.  Tennessee 

X 

X 

45.  Texas 

X 

!              X 

X 

X 

46.  Utah 

X 

X 

47.  Vermont 

X 

48.  Virginia 

X 

X 

49.  Washington 

'                      X 

X 

50.  West  Virginia 

1                     X 

51.  Wisconsin 

X 

X 

X 

X 

52.  Wyoming 

1                     X 

X 
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BILLING  CODE  4510-30-C 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5218  and  TA-W-39,831,  TA-W- 
39,831  A] 

Chipman  Union,  Inc.,  Union  Point, 
Georgia,  Chipman  Union,  Inc.,  Bryan 
Scott  Plant,  Greensboro,  GA;  Notice  of 
Revised  Determination  on 
Reconsideration 

By  letter  dated  January'  16.  2002,  the 
company,  requested  administrative 
reconsideration  of  the  Department's 
denial  of  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance  (NAFTA-TAA)  and  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  of  Chipman 
Union,  Inc.,  Union  Point,  Georgia.  The 
denial  notice  applicable  to  NAFTA- 
05218  was  signed  on  December  1 7.  2001 
and  the  denial  notices  for  TA-W-39.831 
and  TA-W-39,831A  were  signed  on 
December  14,  2001.  The  notices  were 
published  in  the  Federal  Register  on 
January  11,  2002,  NAFTA-5218  (67  FR 
1513);'for  TA-W-39,831  and  TA-W- 
39,831A(67FR1508). 

The  workers  of  Chipman  Union.  Inc.. 
Union  Point,  Georgia  (NAFTA-5218) 
engaged  in  activities  related  to  the 
production  of  socks  were  denied 
NAFTA-TAA  because  criteria  (3)  and 
(4)  of  the  group  eligibility  requirements 
of  paragraph  (a)(1)  of  section  250  of  the 
Trade  Act  of  1974,  as  amended,  were 
not  met.  A  survey  of  customers 
indicated  that  increased  imports  from 
Canada  and  Mexico  did  not  contribute 
importantly  to  worker  separations.  The 
subject  firm  did  not  import  socks  from 
Canada  or  Mexico  during  the  relevant 
period.  There  was  no  shift  in  the 
production  of  socks  from  the  subject 
firm  to  Canada  or  Mexico  during  the 
relevant  period. 

The  workers  of  Chipman  Union,  Inc., 
Union  Point,  Georgia  (TA-W-39-831) 
and  Chipman  Union,  Inc.,  Bryan  Scott 
Plant,  Greensboro,  Georgia  (TA-W-39- 
831A)  were  denied  TAA  because 
criterion  (3)  of  the  group  eligibility 
requirements  of  section  222  of  the  Trade 
Act  of  1974,  as  amended,  was  not  met. 
Imports  did  not  contribute  importantly 
to  the  worker  sepeirations  during  the 
relevant  period. 

The  request  for  reconsideration 
indicates  that  the  company  lost  a  license 
agreement,  which  accounted  for  a  major 
portion  of  their  sales.  The  request 
further  indicated  that  the  company  that 


was  awarded  the  new  license,  imported 
the  socks. 

The  Department  contacted  the 
company  which  was  awarded  the  new 
license  agreement  and  confirmed  that 
the  company  that  was  awarded  the 
license  began  importing  the  socks  from 
Canada  to  the  subject  firm's  domestic 
customers  during  the  relevant  period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
socks,  including  imports  from  Canada, 
contributed  importantly  to  the  decline 
in  production  and  to  the  total  or  partial 
separation  of  workers  at  Chipman 
Union,  Inc.,  Union  Point.  Georgia 
{NAFTA-5218)  and  Chipman  Union. 
Inc..  Union  Point.  Georgia  (TA-W- 
39,831)  and  Chipman  Union.  Inc.,  Bryan 
Scott  Plant,  Greensboro.  Georgia  (T.^- 
\V-39,83lA).  In  accordance  with  the 
provisions  of  the  Act.  I  make  the 
following  revised  determination: 

"Al!  workers  at  Chipman  Union.  Inc.. 
Union  Point.  Georgia  (N.\FT.'\-5218).  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  16.  2000. 
through  two  vears  from  the  date  of 
certification,  are  eligible  to  applv  for 
NAFTA-TAA  under  section  250  of  the  Trade 
Act  of  1974;"  and 

".All  workers  at  Chipman  Union.  Inc  . 
Union  Point.  Georgia  (TA-W-39.831)  and 
Chipman  Union.  Inc..  Bryan  Scott  Plant. 
Greensboro.  Georgia  (TA-W-39.831A).  who 
became  totally  or  partially  separated  from 
employment  on  or  after  .August  6,  2000. 
through  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  .Act  of  1974. 

Signed  at  Washington,  DC  this  4th  day  of 
April.  2002 
Edward  A,  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  02-10892  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NACE-2002-1] 

National  Advisory  Committee  on 
Ergonomics 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Notice  of  intent  to  establish  a 

National  Advisory  Committee  on 

Ergonomics;  request  for  nominations 


summary:  The  Secretar>-  of  Labor 
intends  to  establish  a  Committee  to 
advise  the  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health 
(Assistant  Secretary)  on  ergonomir 
guidelines,  research,  and  outreach,  and 
assistance.  The  Committee  will  consist 
of  not  more  than  15  members  who  will 
be  selected  based  upon  their  expertise 
or  experience  with  ergonomic  issues. 
OSHA  invites  interested  parties  to 
submit  nominations  for  membership  on 
the  Committee, 

DATES:  Nominations  for  membership 
(whether  hard  copy,  electronic  mail,  or 
facsimile)  must  be  received  by  June  17, 
2002 

ADDRESSES:  Nominations  may  be 
submitted  in  hard  copy,  electronic  mail, 
or  facsimile 

Submitting  nominations  m  hard  copy: 
Nominations  for  membership  on  the 
Committee  may  be  hand-delivered,  or 
sent  by  Express  Mail  or  other  overnight 
deliverv  service,  to;  U.S.  Department  of 
Labor,  OSHA  Docket  Office.  Docket 
NACE-2002-1,  Room  N-2625.  200 
Constitution  Ave.,  NVV,.  Washington. 
DC  20210,  Telephone:  (202)  693-2350. 

Submitting  nominations 
electronically  Nominations  for 
membership  on  the  Committee  may  be 
sent  electronically  from  the  OSHA 
website  at  httpJ'ecomments  osha.gov. 
Nominations  mav  also  be  faxed  to  the 
OSHA  Docket  Office  at  (202)  693-1648 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Friedman.  OSHA.  Office  of 
Public  Affairs,  Rm.  N-3647.  US 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC,  20210; 
Telephone:  (202)  693-1999, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  4.  2002.  the  Secretary  of 
Labor  announced  a  comprehensive 
approach  to  ergonomics  This  approach 
consists  of  four  prongs;  Guidelines; 
Enforcement;  Outreach  and  Assistance; 
and  Research.  In  order  for  this 
comprehensive  approach  to  be 
successful,  the  Secretary'  believes  it  is 
necessar\'  and  in  the  public  interest  to 
establish  a  National  Advisory 
Committee  on  Ergonomics.  The 
Committee  will  advise  the  .-Assistant 
Secretary  of  Labor  for  Occupational 
Safetv  and  Health  (Assistant  Secretary) 
on  ergonomic  guidelines,  research,  and 
outreach  and  assistance  Specifically, 
the  Assistant  Secretary  intends  to  seek 
advice  from  the  Committee  in  the 
following  areas:  (1)  Information  related 
to  various  industry  or  task-specific 
guidelines;  (2)  identification  of  gaps  m 
the  existing  research  based  related  to 
applving  ergonomic  principles  to  the 


22122 


Federal  Register/ Vol.  67.  No.  85 / Thursday.  May  2.  2002 /Notices 


workplace:  (3)  current  and  projected 
research  needs  and  efforts;  (4)  methods 
of  providing  outreach  and  assistance 
that  will  communicate  the  value  of 
ergonomics  to  employers  and 
employees,  and  (5)  ways  to  increase 
communication  among  stakeholders  on 
the  issue  of  ergonomics.  The  Committee 
will  be  expected  to  report  periodically 
to  the  Assistant  Secretary  on  its  findings 
and  recommendations.  Where 
Committee  recommendations  involve 
research  efforts,  the  Assistant  Secretary 
will  forward  such  recommendations  to 
NIOSH. 

II.  Committee  Formation 

The  Committee  will  consist  of  not 
more  than  1.5  members.  The  Assistant 
Secretary-  recognizes  that  ergonomics 
involves  a  wide  range  of  complex 
issues.  For  that  reason,  the  Agency 
encourages  the  nomination  of  a  broad 
range  of  individuals  as  possible 
Committee  members,  including  those 
with  specialized  scientific  or  medical 
expertise  related  to  ergonomics,  or 
others  who  have  knowledge  or 
experience  concerning  the  issues  to  be 
examined  by  the  Committee.  The 
Committee  will  be  fairly  balanced  in 
terms  of  the  points  of  view  represented 
and  the  functions  to  be  performed. 
OSHA  is  requesting  that  the  Committee 
be  chartered  for  a  two  year  period. 
OSHA  anticipates  that  during  its  two- 
year  term,  the  Committee  will  meet 
between  2  and  4  times  per  year. 

The  Committee  will  function  solely  as 
an  advisor>'  body,  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisorv  Committee  (5  U.S.C.  App.  2). 
41  CFR  Part  102-3.  and  DLMS  3  Chapter 
1600. 

III.  Public  Participation 

Nominees  for  committee  membership 
should  be  qualified  by  experience, 
knowledge,  and  expertise.  Interested 
persons  may  nominate  themselves  or 
others  for  membership  on  the 
Committee.  Each  nomination  must 
include:  (1)  The  name  of  the  nominee: 
(2)  the  address,  phone  number,  title, 
position,  experience,  qualifications  and 
resume  of  the  nominee:  and  (3)  a  written 
commitment  from  the  nominee  that  he/ 
she  can  and  will  attend  regular  meetings 
of  the  Committee  and  participate  in 
good  faith.  In  addition,  please  include 
an  e-mail  address  or  fax  number,  so  that 
the  Agency  may  acknowledge  that  it  has 
received  your  nomination.  (For 
information  on  dates  and  addresses  for 
submitting  nominations,  see  the  DATES 
and  ADDRESSES  section  of  this  notice, 
above.)  Because  of  security-related 
problems  in  receiving  regular  mail 
service  in  a  timely  manner,  OSHA 


requests  that  nominations  be  hand- 
delivered  to  the  Docket  Office,  or  sent 
by  Express  Mail  or  other  overnight 
delivery  service,  electronic  mail,  or 
facsimile.  Please  do  not  send 
nominations  by  more  than  one  of  these 
media. 

Consistent  with  the  Department's 
recentlv-issued  procedural  rule  on 
OSHA  Advisory  Committees  (67  FR  658. 
January  7.  2002).  appointment  of  a 
member  to  this  Advisory  Committee  for 
a  fixed  time  period  shall  not  affect  the 
authority  of  the  Assistant  Secretary  to 
remove,  in  his  discretion,  any  member 
at  any  time.  If  a  member  resigns  or  is 
removed  before  his  or  her  term  expires, 
the  Assistant  Secretary  may  appoint  for 
the  remainder  of  the  unexpired  term  a 
new  member  who  shall  represent  the 
same  interest  as  his  or  her  predecessor. 

Authority:  This  notice  was  prepared  under 
the  direction  of  John  L.  Henshaw.  Assistant 
Secretary  for  Occupational  Safety  and  Health. 
It  is  issued  under  the  Federal  .Advisory 
Committee  Act  (FACA)  (5  U.S.C.  App.  2). 
GSA's  F.ACA  Regulations  (41  CFR  Part  102- 
3,  and  DLMS  3  Chapter  1600. 

Issued  at  Washington.  DC,  this  29th  day  of 
April,  2002. 
lohn  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  02-109B1  Filed  4-30-02:  10:00  am] 

BILLING  CODE  4510-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-456,  STN  50-457,  STN 
50-454,  STN  50-455,  50-237,  50-249,  50- 
373.  50-374,  50-254,  and  50-265] 

Exelon  Generation  Company,  LLC; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulator)- 
Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company.  LLC  (the  licensee) 
to  withdraw  its  March  23,  2001. 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  NPF-72 
and  NPF-77  for  Braidwood  Station, 
Units  1  and  2,  located  in  Will  County. 
IL:  License  Nos.  NPF-37  and  NPF-6'6 
for  Byron  Station,  Units  1  and  2,  located 
in  Ogle  County.  IL:  License  Nos.  DPR- 
19  and  DPR-25  for  Dresden  Nuclear 
Power  Station,  Units  2  and  3,  located  in 
Grundy  County,  IL;  License  Nos.  NPF- 
1 1  and  NPF-18  for  LaSalle  County 
Station,  Units  1  and  2,  located  in 
LaSalle  County,  IL;  and  License  Nos. 
DPR-29  and  DPR-30,  for  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
located  in  Rock  Island  Coxmty,  IL. 


The  proposed  amendments  would 
have  revised  the  escorting  and  control 
requirements  for  non-designated 
vehicles,  lighting  requirements  for 
exterior  areas  within  the  protected  area, 
and  annual  weapons  qualifications. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  3,  2001. 
(66  FR  50467).  However,  by  letter  dated 
Februar\'  13.  2002.  the  licensee 
withdrew  the  proposed  change. 

For  further  aetails  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  March  23.  2001,  and 
the  licensee's  letter  dated  February  13, 
2002.  which  withdrew  the  applications 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  httpJ /\\,'ww .nrc.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  or  301-415-4737  or 
by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  |r., 
Sr.  Project  Manager.  Section  2.  Project 
Directorate  III,  Division  of  Licensing  Project 
Management.  Office  of  Suclear  Reactor 
Regulation. 

[FR  Doc.  02-10843  Filed  5-1-02:  8:45  am) 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC— 25555  ] 

Notice  of  Applications  for 
Dereglstration  Under  Section  8(f)  of  the 
Investment  Cpmpany  Act  of  1940 

.April  26,  2002. 

.  The  following  is  a  notice  of 
applications  for  dereglstration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  April, 
2002.  A  copy  of  each  application  may  be 
obtained  for'a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington.  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
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SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
appHcation  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  21.  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506. 

CN  Loan  Fund  Inc.  [File  No.  811-9895] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering.  Applicant  will 
continue  to  operate  as  a  real  estate 
investment  trust  in  reliance  on  sections 
3(c)(1),  3(c)(5)(C)  and/or  3(c)(7)  of  the 
Act. 

Filing  Dates:  The  application  was 
filed  on  March  28,  2002,  and  amended 
on  April  16,  2002. 

Applicant's  Address:  City  National 
Center,  400  North  Roxbury  Dr.,  Beverly 
Hills,  CA  90210. 

MetaMarkets.com  Funds  [File  No.  811- 
9351] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  28, 
2001,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $29,000 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  April  15,  2002. 

Applicant's  Address:  PO  Box  182208, 
Columbus,  OH  43218. 

Credit  Suisse  Growth  Fund,  Inc.  [File 
No. 811-9681] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  August  31, 
2001,  all  shareholders  of  applicant  had 
voluntarily  redeemed  their  shares  at  net 
asset  value.  Expenses  of  approximately 


52,500  incurred  in  connection  with  the 
liquidation  were  paid  by  Credit  Suisse 
Asset  Management,  LLC,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  April  15,  2002. 

Applicant's  Address:  466  Lexington 
Ave.,  New  York.  NY  10017. 

Credit  Suisse  Institutional  Services 
Fund.  Inc.  [File  No.  811-10323] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  October  2, 

2001.  applicant's  sole  shareholder  had 
voluntarily  redeemed  its  shares  at  net 
asset  value.  Expenses  of  approximately 
$2,500  incurred  in  connection  with  the 
liquidation  were  paid  by  Credit  Suisse 
Asset  Management,  LLC.  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  April  15,2002. 

Applicant's  Address:  466  Lexington 
Ave..  New  York,  NY  10017. 

Credit  Suisse  Warburg  Pincus  Long- 
Short  Market  Neutral  Fund,  Inc.  [File 
No.  811-8925] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  January  11, 

2002,  applicant  had  made  a  final 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Expenses  of  approximately  52.500 
incurred  in  connection  with  the 
liquidation  were  paid  by  Credit  Suisse 
Asset  Management,  LLC.  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  April  15,  2002. 

Applicant's  Address:  466  Lexington 
Ave.,  New  York.  NY  10017. 

PNC  Advisors  Fund  [File  No.  811- 
10233] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  April  5,  2002,  and  amended  on 
April  19,  2002. 

Applicant's  Address:  1600  Market 
Street.  Philadelphia.  PA  19103. 

Rochdale  Investment  Insurance  Trust 
[File  No.  811-9857] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 


a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  April  5.  2002,  and  amended  on 
April  17,  2002. 

Applicant's  Address:  570  Lexington 
.^ve..  New  York,  NY  10022-6837. 

American  Municipal  Term  Trust  Inc. 
[File  No.  811-6274] 

Summary:  .Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  10. 
2001.  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  SI  7.000 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  .^pril  1.  2002. 

Applicant's  Address:  601  Second  Ave. 
S.  Minneapolis.  MN  55402 

Reich  &  Tang  Government  Securities 
Trust  [File  No.  811-4598] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  28. 
1996.  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  53.000 
incurred  in  connection  with  the 
liquidation  were  paid  by  Reich  &  Tang 
Asset  Management.  LLC.  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  March  25,  2002. 

Applicant's  Address:  600  Fifth  Ave.. 
New  York,  NY  10020. 

Credit  Suisse  WorldPerks  Tax  Free 
Money  Market  Fund.  Inc.  [File  No.  811- 
8901]  Credit  Suisse  WorldPerks  Money 
Market  Fund.  Inc.  [File  No.  811-6899] 

Summon,-  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  October  31. 
2001.  all  shareholders  of  each  applicant 
had  redeemed  their  shares  based  on  net 
asset  value.  Applicants  incurred  no 
expenses  in  connection  with  the 
liquidations. 

Filing  Dates:  The  applications  were 
filed  on  March  13,  2002,  and  amended 
on  April  8,  2002. 

Applicants'  Address:  466  Lexington 
Ave.,  New  York,  NY  10017. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretan, 
IFR  Doc  02-10810  Filed  5-1-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25556;  812-12795] 

First  American  Investment  Funds,  Inc., 
et  al.;  Notice  of  Application 

April  26.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  an  application  under 
section  1 7(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  permit 
certain  series  of  two  registered  open-end 
management  investment  companies  to 
acquire  all  of  the  assets,  net  of 
liabilities,  of  certain  other  series  of  the 
same  registered  open-end  management 
investment  companies.  Because  of 
certain  affiliations,  applicants  may  not 
rely  on  rule  1 7a-8  under  the  Act. 

Applicants:  First  American 
Investment  Funds,  Inc.  ("FAIF"),  First 
American  Strategy  Funds,  hic.  ("FASF") 
and  U.S.  Bancorp  Asset  Management, 
Inc.  ("USBAM  •). 

Filing  Dates:  The  application  was 
filed  on  March  15.  2002.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  May  17.  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  c/o  John  A. 
Haveman,  Esq..  Faegre  &  Benson  LLP. 
2200  Wells  Fargo  Center.  90  South 
Seventh  Street,  Minneapolis,  Minnesota 
55402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 


Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commissions  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  FAIF.  a  Maryland  corporation,  and 
FASF.  a  Minnesota  corporation,  are 
registered  under  the  Act  as  open-end 
management  investment  companies. 
FAIF  currently  offers  forty-four  series 
and  FASF  currently  offers  five  series. 
Four  of  the  series  of  FAIF  and  one  series 
of  FASF  are  referred  to  as  the 
"Acquiring  Funds"  and  four  other  series 
of  FAIF  and  one  other  series  of  FASF 
are  referred  to  as  the  "Acquired  Funds." 
and  together  the  Acquiring  Funds  and 
the  Acquired  Funds  are  referred  to  as 
the  "Funds"  and  individually  as  a 
"Fund." 

2.  USBAM,  a  wholly-owned 
subsidiary  of  U.S.  Bank  Nation 
Association  ("U.S.  Bank")  and  indirect 
subsidiary  of  U.S.  Bancorp,  serves  as 
investment  adviser  to  the  Funds  and  is 
registered  under  the  Investment 
Advisers  Act  of  1940.  U.S.  Bank  and  its 
affiliates  are  part  of  a  common  control 
group  and  are  collectively  referred  to  as 
the  "U.S.  Bancorp  Affiliates."  Currently, 
U.S.  Bancorp  Affiliates,  in  a  fiduciary  or 
custodial  capacity  for  various  accoimts, 
hold  of  record  in  their  own  name  or 
through  a  nominee  more  than  5%  (and 
more  than  25%)  of  the  outstanding 
shares  of  each  Fund,  and  hold  or  share 
voting  power  and/or  investment 
discretions  with  respect  to  a  portion  of 
these  shares.  Included  in  the  shares  held 
of  record  by  the  U.S.  Bancorp  Affiliates 
are  shares  held  for  the  benefit  of  defined 
benefit  and  defined  contribution  plans 
for  which  U.S.  Bancorp  or  one  or  more 
of  its  subsidiaries  have  funding 
obligations. 

3.  On  February  21,  2002,  the  board  of 
directors  of  FAIF  and  FASF  (the 
"Board"),  including  all  of  the  directors 
who  are  not  "interested  persons,"  as 
defined  in  section  2(a)(19)  of  the  Act 
("Disinterested  Directors"),  approved 
the  proposed  reorganizations  and 
agreements  and  plans  of  reorganization 
of  the  respective  Funds  (the 
"Reorganization  Agreements").  Under 
the  Reorganization  Agreements,  each 
class  of  the  applicable  Acquiring  Fund 
will  acquire  all  of  the  assets  and  assume 
identified  liabilities  of  the 
corresponding  class  of  the 
corresponding  Acquired  Fund  in 
exchange  for  shares  of  that  class  of  the 


Acquiring  Fund  (the 
"Reorganizations")  i  on  May  20,  2002 
("Closing  Date").  The  shares  of  each 
Acquiring  Fund  exchanged  will  have  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the 
corresponding  Acquired  Fund's  shares 
calculated  as  of  the  close  of  the  regular 
trading  on  the  New  York  Stock 
Exchange  on  the  business  day 
immediately  preceding  the  Closing  Date 
("Valuation  Time").  The  method  of 
valuation  of  the  net  asset  value  of  the 
assets  of  the  Funds  will  be  determined 
according  to  the  applicable  Fund's  then- 
current  prospectus  and  statement  of 
additional  information.  As  soon  as 
reasonably  practicable  after  the  Closing 
Date,  the  Acquired  Funds  will  distribute 
the  shares  of  each  class  of  the 
corresponding  Acquiring  Funds  pro  rata 
to  their  shareholders  of  record. 
Following  the  distribution  of  the 
Acquiring  Funds'  shares,  the  Acquired 
Funds  will  terminate. 

4.  Each  of  the  Acquired  Funds  and 
Acquiring  Funds  offers  shares  in  five 
classes:  Class  A,  Class  B,  Class  C,  Class 
S  and  Class  Y.  Shareholders  of  each 
class  of  the  Acquired  Fimd  will  receive 
shares  of  the  corresponding  class  of  the 
corresponding  Acquiring  Fimd.  Class  A 
shares  are  subject  to  a  front-end  sales 
charge,  rule  12b-l  distribution  fees, 
service  fees  and  a  contingent  deferred 
sales  charge  ("CDSC").  Class  B  shares 
are  not  subject  to  an  initial  sales  charge, 
but  are  subject  to  rule  12b-l 
distribution  fees,  service  fees  and  a 
CDSC.  Class  C  shares  are  subject  to  a 
front-end  sales  charge,  rule  12b-l 
distribution  fees,  service  fees  and  a 
CDSC.  Class  S  and  Class  Y  shares  are 
offered  through  banks  and  certain  other 
financial  institutions  that  have  entered 
into  sales  agreements  with  the  Funds' 
distributor  and  sold  without  any  front- 
end  sales  charge  or  a  CDSC.  rule  12b- 

1  distribution  fees  and  service  fees  but 
are  subject  to  a  shareholder  servicing 
fee. 

5.  No  front-end  sales  charge  will  be 
imposed  on  Acquired  Fimd 
shareholders  in  coimection  with  their 
acquisition  of  Acquiring  Fund  shares  in 
the  Reorganizations.  No  CDSC  will  be 
imposed  on  any  of  the  Acquired  Funds 
shares  that  are  canceled  as  a  result  of 
the  Reorganizations.  For  purposes  of 
calculating  any  CDSC  on  Class  A,  Class 


•  Under  the  Reorganizations,  the  Acquired  Funds 
will  merge  into  the  corresponding  Acquiring  Funds 
as  follows:  Capital  Growth  Fund  will  merge  into 
Large  Cap  Growth  Fund,  Relative  Value  Fund  into 
Large  Cap  Value  Fund,  Growth  &  Income  Fund  into 
Equity  Income  Fund,  Science  &  Technology  Fund 
into  Technology  Fund  and  Strategy  Global  Growth 
Allocation  Fund  into  Strategy  Aggressive  Allocation 
Fund. 
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B  and  Class  C  shares  of  the  Acquiring 
Funds,  shareholders  of  the  Acquired 
Funds  will  be  deemed  to  have  held  the 
shares  of  the  Acquiring  Funds  since  the 
date  the  shareholders  initially 
purchased  the  shares  of  the  Acquired 
Fund. 

6.  Applicants  state  that  the 
investment  objectives,  policies  and 
restrictions  of  each  Acquired  Fund  are 
similar,  and  in  some  cases  identical,  to 
those  of  the  corresponding  Acquiring 
Fund.  Applicants  state  that  the  rights 
and  obligations  of  each  class  of  shares 
of  the  Acquired  Funds  are  similar  to 
those  of  the  corresponding  class  of 
shares  of  the  Acquiring  Funds.  USBAM 
will  bear  the  costs  associated  with  the 
Reorganizations. 

7.  The  Board,  including  a  majority  of 
the  Disinterested  Directors,  determined 
that  the  Reorganization  is  in  the  best 
interests  of  each  Fund  and  that  the 
interests  of  the  shareholders  of  each 
Fund  would  not  be  diluted  as  a  result 
of  the  Reorganization.  In  assessing  the 
Reorganizations,  the  Board  considered 
various  factors,  including:  (a)  The  terms 
and  conditions  of  the  Reorganizations; 
(b)  the  compatibility  of  the  Funds' 
investment  objectives,  policies  and 
limitations;  (c)  the  potential  opportunity 
for  better  investment  performance  of  the 
Funds;  (d)  the  potential  for  reduced 
operating  expenses;  (e)  the  potential 
elimination  of  confusion  among 
shareholders  with  respect  to  products 
that  may  be  considered  duplicative;  (f) 
the  tax-free  nature  of  the  proposed 
Reorganizations;  and  (g)  the  fact  that 
Reorganization  expenses  will  be  borne 
by  USBAM. 

8.  Each  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including:  (a)  Approval  by  the 
shareholders  of  each  Acquired  Fund;  (b) 
receipt  of  certain  opinions  of  counsel 
that  the  Reorganizations  will  be  tax-free 
for  the  Funds'  shareholders;  (c)  receipt 
from  the  Commission  of  an  exemption 
from  section  17(a)  of  the  Act  for  the 
Reorganization;  and  (d)  that  the 
registration  statement  under  the 
Securities  Act  of  1933  for  the  Acquiring 
Funds  will  have  become  effective.  Each 
Acquired  Fund  will  declared 
dividend{s)  or  distribution(s)  which, 
together  with  all  previous  dividends 
and  distributions,  shall  have  the  effect 
of  distributing  to  its  shareholders  all 
investment  company  taxable  income  for 
all  taxable  periods  ending  on  the 
Closing  Date  (computed  without  regard 
to  any  deduction  for  dividends  paid) 
and  all  of  its  net  capital  gains  realized 
in  all  taxable  periods  ending  on  the 
Closing  Date  (after  reductions  for  any 
capital  loss  carryovers).  Each 
Reorganization  Agreement  provides  that 


the  Reorganization  may  be  terminated 
by  mutual  consent  by  both  parties  or  by 
either  party  upon  breach  or  failure  to 
satisfy  a  condition  precedent  by  the 
other  party  at  or  before  the  Closing  Date. 
Applicants  agree  not  to  make  any 
material  changes  to  the  Reorganization 
Agreements  without  prior  Commission 
approval. 

9.  Registration  statements  on  Form  N- 
14  (each  containing  a  combined  proxy 
prospectus/proxy  statement)  were  filed 
with  the  Commission  on  March  4  and  6, 
2002  with  respect  to  the 
Reorganizations.  Prospectus/proxy 
statements  have  been  sent  to 
shareholders  beginning  April  8.  2002.  A 
special  meeting  of  shareholders  of  the 
Acquired  Funds  to  consider  the 
Reorganizations  is  scheduled  for  May 
14.2002. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled. 
or  held  with  power  to  vote  by  the  other 
person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  the  other 
person;  and  (d)  if  the  other  person  is  an 
investment  compamy,  any  investment 
adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied.  Applicants 
believe  that  rule  1 7a-8  may  not  be 
available  to  exempt  the  Reorganizations 
because  the  Funds  may  be  deemed  to  be 
affiliated  by  reasons  other  than  having 

a  common  investment  adviser,  common 
directors,  and/or  common  officers. 
Applicants  state  that  Bancorp  Affiliates 
hold  of  record  5%  or  more  (and  more 
than  25%)  of  the  outstanding  voting 
securities  of  each  of  the  Funds,  hold  or 
share  voting  power  and/or  investment 
discretion  with  respect  to  a  portion  of 
these  shares,  and  may  be  deemed  to 


have  an  indirect  pecuniary'  interest  in 
the  performance  of  all  but  one  of  the 
Funds  by  virtue  of  ownership  in  excess 
of  5%  of  the  shares  of  those  Funds  by 
defined  benefit  and  defined 
contribution  plans  sponsored  by  the 
U.S.  Bancorp  Affiliates.  As  a  result,  each 
Fund  may  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  of  each 
other  Fund. 

3.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  includmg  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act 

4  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  effect  the  Reorganizations. 
.Applicants  submit  that  the 
Reorganizations  satisfy-  the  conditions  of 
section  17(b)  of  the  Act.  Applicants  state 
that  the  Board,  including  a  majority  of 
the  Disinterested  Directors,  has 
determined  that  the  participation  of 
each  of  the  Funds  in  the 
Reorganizations  is  in  the  best  interests 
of  the  Fund  and  that  such  participation 
will  not  dilute  the  interests  of  the 
existing  shareholders  of  each  Fund. 
Applicants  also  state  that  the 
Reorganizations  will  be  effected  on  the 
basis  of  relative  net  asset  value. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Margaret  H.  McFarland, 
Deputy  Secretan 
IFR  Doc.  02-10866  Filed  5-1-02;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [67  FR  20194,  April  24. 
2002]. 

STATUS:  Closed  Meeting. 

place:  450  Fifth  Street,  N\V. 
Washington.  DC, 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
meeting:  Wednesday,  April  24,  2002,  at 
9:30  a.m. 

CHANGE  IN  THE  MEETING:  Additional  Item. 
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The  following  item  was  added  to  the 
closed  meeting  held  on  Wednesday. 
April  24,  2002:  an  adjudicaton,'  matter 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

For  further  information  please  contact 
the  Office  of  the  Secretary  at  (202)  942- 
7070. 

Dated:  .^pril  29.  2002. 
Margaret  H.  McFarland, 
Deputy  Secrctan,'. 

(FR  Dor.  02-10974  Filed  4-29-02:  4:53  pml 
BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-8095  and  34-45842yApril 
29,  2002] 

Order  Making  Fiscal  2003  Annual 
Adjustments  to  the  Fee  Rates 
Applicable  Under  Section  6(b)  of  the 
Securities  Act  of  1933  and  Sections 
13(e),  14(g),  31(b)  and  31(c)  the 
Securities  Exchange  Act  of  1934 

I.  Background 

The  Commission  collects  fees  under 
various  provisions  of  the  securities 
laws.  Section  6(b)  of  the  Securities  Act 
of  1933  ("Securities  Act")  requires  the 
Commission  to  collect  fees  from  issuers 
on  the  registration  of  securities. '  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  requires  the 
Commission  to  collect  fees  on  certain 
repurchases  of  securities.-  Section  14(g) 
of  the  Exchange  Act  requires  the 
Commission  to  collect  fees  on  proxy 
solicitations  and  statements  in  corporate 
control  transactions. '  Fiscally,  sections 
31(b)  and  (c)  of  the  Exchange  Act 
require  the  Commission  to  collect  fees 
from  national  securities  exchanges  and 
national  securities  associations, 
respectively,  on  transactions. •» 

On  Januarv'  16,  2002,  the  President 
signed  the  Investor  and  Capital  Markets 
Fee  Relief  Act  ("Fee  Relief  Act").  ^  The 
Fee  Relief  Act  reduced  that  fee  rates 
applicable  under  section  6(b)  of  the 
Securities  13(e),  14(g),  31(b)  and  31(c)  of 
the  Exchange  Act.  The  Fee  Relief  Act 
also  amended  these  sections  to  require 
the  Commission  to  make  annual 
adjustments  to  the  fee  rates  applicable 


under  these  sections  for  each  of  the 
fiscal  years  2003  through  2011.  and  one 
final  adjustments  to  fix  the  fee  rates 
under  these  sections  for  fiscal  year  2012 
and  beyond.'' 

II.  Fiscal  2002  Annual  Adjustment  to 
the  Fee  Rates  Applicable  Under  Section 
6(b)  of  the  Securities  Act  and  Sections 
13(e)  and  14(g)  of  the  Exchange  Act 

Paragraph  6(b)(2)  of  the  Securities  Act 
requires  an  issuer  to  pay  to  the 
Commission  a  fee  at  an  initial  rate  of 
S92  per  million  of  the  maximum 
aggregate  offering  price  at  which 
securities  are  proposed  to  be  offered. 
This  same  fee  rate  applies  to  certain 
repurchases  of  securities  under  section 
1 3(e)  of  the  Exchange  Act  and  proxy 
solicitations  and  statements  in  corporate 
control  transactions  under  section  14(g) 
of  the  Exchange  Act. 

Paragraph  6(b)(5)  of  the  Securities  Act 
requires  the  Commission  to  make  an 
annual  adjustment  to  the  fee  rate 
applicable  under  paragraph  6(b)(2)  of 
the  Securities  Act  in  each  of  the  fiscal 
years  2003  through  2011.^  In  those  same 
fiscal  years,  paragraphs  13(e)(5)  and 
14(g)(5)  of  the  Exchange  Act  require  the 
Commission  to  adjust  the  fee  rates 
under  Sections  13(e)  and  14(g)  to  a  rate 
that  is  equal  to  the  rate  that  is  applicable 
under  Section  6(b).  In  other  words,  the 
annual  adjustment  to  the  fee  rate  under 
section  6(b)  of  the  Securities  Act  also 
sets  the  annual  adjustment  to  the  fee 
rates  under  sections  13(e)  and  14(g)  of 
the  Exchange  Act. 

Paragraph  6(b)(5)  specifies  the  method 
for  determining  the  annual  adjustment 
to  the  fee  rate  Section  6(b)  for  fiscal 
2003.  Specifically,  the  Commission 
must  adjust  the  fee  rate  under  Section 
6(b)  to  a  'rate  that,  when  applied  to  the 
baseline  estimate  of  the  aggregate 
maximum  offering  prices  for  [fiscal  year 
2003).  is  reasonable  likely  to  produce 
aggregate  fee  collections  under  [Section 
6(b)l  that  are  equal  to  the  target 
offsetting  collection  amount  for  [fiscal 
2003]."  That  is,  the  adjusted  rate  is 
determined  by  dividing  the  "target 
offsetting  collection  amount"  for  fiscal 
2003  by  the  "baseline  estimate  of  the 


'  15  use.  77f(b). 

-15  U.S.C.  78ra(e). 

'.15U.S.C.  78n(g). 

'  15  use.  77ee(i)|l)  and  (il(3).  Section  31(d)  of 
the  Exchange  .^ct  also  requires  the  Commission  to 
collect  assessments  from  national  securities 
exchanges  and  national  secunties  associations  for 
round  turn  transactions  on  security  futures. 

'>Pub.  L.  No.  107-123.  115  Stat.  2390  (2002). 


aggregate  maximum  offering  prices"  for 
fiscal  2003. 

Paragraph  6(b)(ll)(A)  specifies- that 
the  "target  offsetting  collection  amount" 
for  fiscal  2003  is  $435,000,000." 
Paragraph  6(b)(ll)(B)  defines  the 
"baseline  estimate  of  the  aggregate 
maximum  offering  price"  for  fiscal  2003 
as  the  "baseline  estimate  of  the 
aggregate  maximum  offering  price  at 
which  securities  are  proposed  to  be 
offered  pursuant  to  registration 
statements  filed  with  the  Commission 
during  [fiscal  2003]  as  determined  by 
the  Commission,  after  consultation  with 
the  Congressional  Budget  Office  and  the 
Office  of  Management  and  Budget. 
*   *   * 

Using  a  methodology  developed  in 
consultation  with  the  Congressional 
Budget  Office  ("CBO")  and  Office  of 
Management  and  Budget  ("OMB"),  the 
Commission  determines  the  "baseline 
estimate  of  the  aggregate  maximiim 
offering  price"  for  fiscal  2003  to  be 
55,379.329,602,021.3  Based  on  this 
estimate,  the  Commission  calculates  the 
annual  adjustment  for  fiscal  2003  to  be 
$80.90  per  million.  This  adjusted  fee 
rate  applies  to  section  6(h)  of  the 
Securities  Act,  as  well  as  to  sections 
13(e)  and  14(g)  of  the  Exchange  Act. 

III.  Fiscal  2003  Annual  Adjustment  to 
the  Fee  Rates  Applicable  Under 
Sections  31(b)  and  (c)  of  the  Exchange 
Act 

Section  31(b)  of  the  Exchange  Act 
requires  each  national  securities 
exchange  to  pay  the  Commission  a  fee 
at  a  rate,  as  adjusted  by  our  order 
pursuant  to  paragraph  31(j)(2),  of  $30.10 
per  million  of  the  aggregate  dollar 
amount  of  sales  of  certain  securities 
transacted  on  the  exchange. i°  Similarly, 
Section  31(c)  requires  each  national 
securities  association  to  pay  the 
Commission  a  fee  at  the  same  adjusted 
rate  on  the  aggregate  dollar  amount  of 


f'See  15  U.S.C.  77f(b)(5).  77f[b)(6).  78m(e)(5), 
78m(e)(6),  78n(g)(6),  78n(g)(5)  78ee(j)(l).  and 
78ee(j)(3).  Paragraph  31(j)(2)  of  the  Exchange  Act. 
15  U.S.C.  78ee(i)(2).  also  requires  the  Commission, 
in  certain  circumstances,  to  make  a  mid-year 
adjustment  to  the  fee  rales  under  Sections  31(b)  and 
(c)  of  the  Exchange  Act  in  fiscal  2002  through  fiscal 
2011. 

'The  annual  adjustments  are  designed  to  adjust 
the  fee  rate  in  a  given  fiscal  year  so  that,  when 
applied  to  the  aggregate  maximum  offering  price  at 
which  securities  are  proposed  to  be  offered  for  the 
fiscal  vear.  it  is  reasonably  likely  to  produce  total 
fee  collections  under  Section  6(b)  equal  to  the 
"target  offsetting  collection  amount'specified  in 
Section  6lb)(ll)(A)  for  that  fiscal  year. 


«  Congress  determined  the  target  offsetting 
collection  amounts  by  applying  reduced  fee  rates  to 
the  CBO's  lanuary  2001  projection  of  the  aggregate 
maximum  offering  prices  for  fiscal  years  2002 
through  201 1.  In  any  fiscal  year  through  fiscal  201 1 . 
the  annual  adjustment  mechanism  will  result  in 
additional  fee  reductions  if  the  CBO's  lanuary  2001 
projection  of  the  aggregate  maximum  offering  prices 
for  the  fiscal  year  proves  to  be  too  low.  and  fee  rate 
increases  if  the  CBO's  lanuary  2001  projection  of 
the  aggregate  maximum  offering  prices  for  the  fiscal 
vear  proves  to  be  too  high. 

^  Appendix  A  explains  how  we  determined  the 
"baseline  estimate  of  the  aggregate  maximum 
offering  price"  for  fiscal  2003  using  our 
methodology,  and  then  shows  the  purely 
arithmetical  process  of  calculating  the  fiscal  2003 
annual  adjustment  based  on  that  estimate.  The 
appendix  includes  the  data  used  by  the 
Commission  in  making  its  "baseline  estimate  of  the 
aggregate  maximum  offering  price  "  for  fiscal  2003. 

1"  Exchange  Act  Release  No.  45489  (March  1, 
2002),  67  FR  10239  (March  6,  2002). 
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sales  of  certain  securities  transacted  by 
or  through  any  member  of  the 
association  otherwise  than  on  an 
exchange.  Section  31())(1)  requires  the 
Commission  to  make  annual 
adjustments  to  the  fee  rates  applicable 
under  Sections  31(b)  and  (c)  for  each  of 
the  fiscal  vears  2003  through  2011." 

Paragraph  31{jKl)  specifies  the 
method  for  determining  the  annual 
adjustment  for  fiscal  2003.  Specifically. 
the  Commission  must  adjust  the  rates 
under  Sections  31(b)  and  (c)  to  a 
"uniform  adjust  rate  that,  when  applied 
to  the  baseline  estimate  of  the  aggregate 
amount  of  sales  for  [fiscal  2003].  is 
reasonably  likely  to  produce  aggregate 
fee  collections  under  [Section  31] 
(including  assessments  collected  under 
[Section  31(d)])  that  are  equal  to  the 
target  offsetting  collection  amount  for 
[fiscal  2003]." 

Paragraph  31(1)(1)  specifies  that  the 
"target  offsetting  collection  amount"  for 
fiscal  2003  is  5849.000,000.  '-  Paragraph 
31(1)(2)  defines  the  "baseline  estimate 
of  the  aggregate  dollar  amount  of  sales  ' 
as  "the  baseline  estimate  of  the 
aggregate  dollar  amount  of  sales  of 
securities  *   *   *  to  be  transacted  on 
each  national  securities  exchange  and 
by  or  through  any  member  of  each 
national  securities  association 
(otherwise  than  on  a  national  securities 
exchange)  during  [fiscal  20031  as 
determined  by  the  Commission,  after 
consultation  with  the  Congressional 
Budget  Office  and  the  Office  of 
Management  and  Budget.  *   *   *" 

To  make  the  baseline  estimate  of  the 
aggregate  dollar  amount  of  sales  for 
fiscal  year  2003,  the  Commission  is 
using  the  same  methodology'  it 
developed  in  consultation  with  the  CBO 
and  0MB  for  making  projections  of 
dollar  volume  for  purposes  of  the  fiscal 
2002  mid-year  adjustment.' '  Using  this 


"  The  annual  adjustments,  as  well  as  the  mid- 
year adjustments  required  in  certain  cirriimstances 
under  paragraph  31(i)(2)  in  fiscal  2002  through 
fiscal  2011.  are  designed  to  adjust  the  fee  rates  in 
a  given  fiscal  year  so  that,  when  applied  to  the 
aggregate  dollar  volume  of  sales  for  the  fiscal  \  ear, 
thev  are  reasonably  likely  tn  produce  total  fee 
collections  under  Section  .31  equal  to  the  "target 
offsetting  collection  amount"  specified  in  Section 
31(1)(1)  for  that  fiscal  year. 

'2 Congress  determined  the  target  offsetting 
collection  amounts  by  applying  reduced  fee  rates  to 
the  CBO's  lanuary  2001  projections  of  dollar 
volume  for  fiscalyears  2002  through  201 1   In  any 
fiscal  year  through  fiscal  2011,  the  annual  and,  in 
certain  circumstances,  mid-year  adjustment 
mechanisms  will  result  in  additional  fee  rate 
reductions  if  the  CBOs  lanuary  2001  projection  of 
dollar  volume  for  the  fiscal  year  proves  tn  be  too 
low,  and  fee  rate  increases  if  the  CBO's  |anuar> 
2001  projection  of  dollar  volume  for  the  fiscal  year 
proves  to  be  too  high. 

^^  Appendix  B  explains  how  we  determined  the 
"baseline  estimate  of  the  aggregate  dollar  amount  of 
sales"  for  fiscal  2003  using  our  methodology,  and 


methodology,  the  Commission 
calculates  the  baseline  estimate  of  the 
aggregate  dollar  amount  of  sales  for 
fiscal  2003  to  be  $33,158,519,250,001, 
Based  on  this  estimate,  and  an  estimated 
collection  of  5450,000  in  assessments  on 
securities  futures  products  in  fiscal 
2003.'^  the  uniform  adjusted  rate  is 
525.20  permillion.'s 

VI.  Effective  Dates  of  the  Annual 
Adjustments 

Subparagraph  6(b)(8)(A)  of  the 
Securities  Act  provides  that  the  fiscal 
2003  annual  adjustment  to  the  fee  rate 
applicable  under  section  6(b)  of  the 
Securities  Act  shall  take  effect  on  the 
later  of  October  1.  2002.  or  five  days 
after  the  date  on  which  a  regular 
appropriation  to  the  Commission  for 
fiscal  2003  is  enacted. '''  Subparagraphs 
13(e)(8)(A)  and  14(g)(8)(A)  of  the 
Exchange  Act  provide  for  the  same 
effective  date  for  the  annual  adjustment 
to  the  fee  rates  applicable  under  section 
13(e)  and  14(g)  of  the  Exchange  Act.'" 

Subparagraph  31(j)(4)(A)  ofthe 
Exchange  Act  provides  that  the  fiscal 
2003  annual  adjustments  to  the  fee  rates 
applicable  under  section  31(b)  and  (c)  of 
the  Exchange  Act  shall  take  effect  on  the 
later  of  October  1,  2002,  or  thirty  days 
after  the  date  on  which  a  regular 
appropriation  to  the  Commission  for 
fiscal  2003  is  enacted. 

V.  Conclusion 

Accordingly,  pursuant  to  section  6(b) 
ofthe  Securities  Act  and  sections  13(e), 
14(g)  and  31(j)  ofthe  Exchange  Act,'« 

It  is  hereby  ordered  that  the  fee  rates 
applicable  under  section  6(b)  of  the 
Securities  Act  and  sections  13(e)  and 
14(g)  of  the  Exchange  Act  shall  be 
$80,90  per  miUion  effective  on  the  later 
of  October  1,  2002,  or  five  days  after  the 
date  on  which  a  regular  appropriation  to 
the  Commission  for  fiscal  2003  is 
enacted;  and 

It  is  further  ordered  that  the  fee  rates 
applicable  under  sections  31(b)  and  (c) 
of  the  Exchange  Act  shall  be  525.20  per 


million  effective  on  the  later  of  October 
1 .  2002.  or  thirt>'  days  after  the  date  on 
which  a  regular  appropriation  to  the 
Commission  for  fiscal  2003  is  enacted. 


then  shows  the  purely  arithmetical  process  of 
calculating  the  fiscal  2003  annual  adjustment  based 
on  that  estimate.  The  appendix  also  includes  the 
data  used  bv  the  Commission  in  making  its 
"baseline  estimate  of  the  aggregate  dollar  amount  of 
sales"  lor  fiscal  2003. 

•'■•This  estimate  is  based  on  the  CBOs  August 
2001  estimate  of  .Section  31(d)  collections  in  fiscal 
2003.  adjusted  to  reflect  the  Fee  Relief  .^ct's 
reduction  in  the  Section  3Hd)  assessment. 

15  As  explained  in  Appendix  B.  the  calculation  of 
the  adjusted  fee  rate  assumes  that  the  current  fee 
rate  of  S30.10  per  million  will  apply  through 
October  31st  due  to  the  operation  of  the  effective 
date  provision  contained  in  subparagraph 
31(Ji(4)lA)  of  the  Exchange  Act, 

'•-ISU.S.C.  77flb)(8|(A). 

1-15  U.S.C  78mle)(8)(A)and  78n(g)(8)(A). 

'"U.S.C,  77f(b).  -8m(e),  78nlg).  and  -8ee(i). 


Bv  the  Commission 
Margaret  H.  McFarland, 
Deputy  Secretary. 

Appendix  A 

A.  Baseline  Estimate  ofthe  Aggregate 
Maximum  Offering  Prices  for  Fiscal  Year 
2003  Subject  to  Securities  Act  Section  6lbl 

First,  calculate  the  aggregate  maximum 
offering  prices  (.■WIOP)  for  each  month  in  the 
sample  (March  1992-March  2002)  Next, 
calculate  the  percentage  trhange  in  the  .\MOP 
from  month-to-month. 

Model  the  monthly  percentage  change  in 
AMOP  as  a  first  order  moving  average 
process.  The  moving  average  approach 
allows  one  to  model  the  effect  that  an 
exceptionally  high  (or  low)  observation  of 
AMOP  tends  to  be  followed  by  a  more 
"typical"  value  of  AMOP. 

Use  the  estimated  moving  average  model  to 
forecast  the  monthly  percent  change  in 
AMOP.  These  percent  changes  can  then  be 
applied  to  obtain  forecasts  ofthe  monthly 
aggregate  maximum  offering  prices.  The 
following  is  a  more  formal  (mathematical) 
description  ofthe  procedure: 

1.  Begin  with  the  monthly  data  for  AMOP. 
The  sample  spans  ten  years  from  March  1992 
to  March  2002.  There  are  6  months  in  the 
sample  for  which  the  data  are  not  used 
because  of  the  impact  of  extraordinary  events 
(e.g..  the  1995  government  shutdown). 

2.  Divide  each  month's  AMOP  (column  C) 
by  the  number  of  trading  days  in  that  month 
(column  B)  to  obtain  the  average  daily  .'VMOP 
(AAMOP.  column  D), 

3,  For  each  month  t.  the  natural  logarithm 
of  AAMOP  is  reported  in  column  E. 

4,  Calculate  the  change  in  log(.\.'\MOP) 
from  the  previous  month  as  A,  = 
log(AAMOP,)  -  log(AAMOP,-,).This 
approximates  the  percentage  change. 

.5.  Estimate  the  first  order  moving  average 
model  A,  =  a  +  pe,  - 1  +  e,,  where  e,  denotes 
the  forecast  error  for  month  t.  The  forecast 
error  is  simply  the  difference  between  the 
one-month  ahead  forecast  and  the  actual 
realization  of  A,,  The  forecast  error  is 
expressed  as  e,  =  A,  -  a  -  Pe,  - ,.  The  model 
can  be  estimated  using  standard 
commercially  available  software  such  as  SAS 
or  Eviews.  Using  least  squares,  the  estimated 
parameter  values  are  a  =  0.01292  and  |3  = 
-0.78083, 

6.  For  the  month  of  April  2002.  forecast 
X^K>2  =  a  +  |ie,=Mi;.  For  all  subsequent 
months,  forecast  A,  =  a. 

7.  Calculate  forecasts  of  log(AAMOP).  For 
example,  the  forecast  of  log(.\AMOP)  for  lune 
2002  is  given  by  FLA  AMOP,  ,<^i:  = 
log(.\AMOP,^wi:l  +  A,.^i:  +  X-w:  +  A,=<vo:, 

8.  Under  the  assumption  that  e,  is  normally 
distributed,  the  ii-step  ahead  forecast  of 
AAMOP  is  given  by  exp(FLAAMOP,  +  o„-/2). 
where  o„  denotes  the  standard  error  of  the  n- 
step  ahead  forecast. 

9.  For  )une  2002.  this  gives  a  forecast 
AAMOP  of  $18. 5  Billion  (Column  1).  and  a 
forecast  AMOP  of  $369,9  Bilion  (Column  I), 
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10.  Iterate  this  pro(  ess  through  September 
2003  to  obtain  a  baseline  estimate  of  the 
aggregate  maximum  offering  prices  for  fiscal 
vear  200.1  of  S5. 379,, 32^1,602. (}21. 


B.  Using  the  Forecasts  From  A  To  (Calculate 
the  New  Fee  Hate 

1.  Using  the  data  fnmi  Table  Al,  estimate 
the  aggregate  maximum  offering  prices 
between  10/1/02  and  9/,30/0,3  to  be 
$5,379,329,602,021. 


2,  The  rate  necessary  to  collect  the  target 
S433.000.000  in  fee  revenues  is  then 
calculated  as:  S435. 000.000  ^ 
S5. 379. 329. 602.021  =  0.00008090. 
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APPENDIX  B 

A.  Baseline  Estimate  of  the  Aggregate 
Dollar  Amount  of  Sales  Subject  to 
Exchange  Act  Sections  Jllbj  and  31(cl 

First,  calculate  the  average  daily 
dollar  amount  of  sales  (ADS)  for  each 
month  in  the  sample  (March  1992- 
March  2002).  The  date  obtained  from 
the  exchanges  and  Nasdaq  are  presented 
in  Table  Bl.  The  monthly  aggregate 
dollar  amount  of  sales  (exchange  plus 
Nasdaq)  is  contained  in  column  E. 

Next,  calculate  the  percentage  change 
in  the  ADS  from  month-to-month.  The 
average  monthly  percentage  growth  of 
ADS  over  the  entire  sample  is  0.017  and 
the  standard  deviation  is  0.111. 
Assuming  the  monthly  percentage 
change  in  ADS  follows  a  random  walk, 
calculating  the  expected  monthly 
percentage  growth  rate  for  the  full 
sample  is  straightforward.  The  expected 
monthly  percentage  growth  rate  of  ADS 
is  2.4  percent. 

Now,  use  the  expected  monthly 
percentage  growth  rate  to  forecast  the 
aggregate  dollar  amount  of  sales.  For 
example,  one  can  use  the  ADS  for 
March  2002  (597,678.101,212)  to 
forecast  ADS  for  April  2002 
(5100,007.442,449  =  597,678.101.212  x 
1.024).  Multiply  by  the  number  of 
trading  days  in  April  2002  (22)  to  obtain 
a  forecast  of  the  aggregate  dollar  amount 
of  sales  for  the  month 
(52,200,163,733,884).  Repeat  the 
method  to  generate  forecasts  for 
subsequent  months. 


The  forecasts  for  aggregate  dollar 
amount  of  sales  are  in  column  I  of  Table 
Bl.  The  following  is  a  more  formal 
(mathematical)  description  of  the 
procedure: 

1.  Divide  each  month's  aggregate 
dollar  amount  of  sales  (column  E)  by  the 
number  of  trading  days  in  that  month 
(column  B)  to  obtain  the  average  daily 
dollar  volume  (ADS,  column  F). 

2.  For  each  month  t,  calculate  the 
change  in  ADS  from  the  previous  month 
as  A,  =  log  (ADS,    i),  where  log  (x) 
denotes  the  natural  logarithm  of  x. 

3.  Calculate  the  mean  and  standard 
deviation  of  the  series  {Ai.  A;.  .  .  .,  Ai:(i}. 
These  are  given  by  \i  =  0.017  and  a  = 
0.111.  respectively. 

4.  Assume  that  the  natural  logarithm 
of  ADS  follows  a  random  walk,  so  that 
A^  and  A,  are  statistically  independent 
for  any  two  months  s  and  t. 

Under  the  assumption  that  A,  is 
normallv  distributed,  the  expected  value 
of  ADS,/ADS,    1  is  given  by  exp  (|i  +  c'^l 
2),  or  on  average  ADS,  =  1.024  x  ADS,  -  i 

6.  For  April  2002,  this  gives  a  forecast 
ADS  of  1.024  X  597,678,101,212  = 
5100.007.442.449.  Multiply  this  figure 
by  the  22  trading  days  in  April  2002  to 
obtain  an  aggregate  dollar  amount  of 
sales  forecast  of  52,200,163,733.884. 

7.  For  May  2002,  multiply  the  April 
2002  ADS  forecast  by  1.024  to  obtain  a 
forecast  ADS  of  5102,392,331,762. 
Multiply  this  figure  by  the  22  trading 
days  in  May  2002  to  obtain  an  aggregate 
dollar  amount  of  sales  forecast  of 
52,252,631,298,774. 


8.  Repeat  this  procedure  for 
subsequent  months. 

B.  Using  the  Forecasts  From  A  To 
Calculate  the  New  Fee  Bate 

1.  Use  Table  Bl  to  estimate  fees 
collected  for  the  period  10/1/02  through 
10/31/02.  The  projected  aggregate  dollar 
amount  of  sales  for  this  period  is 
52,649,542,136,536.  Projected  fee 
collections  at  the  current  fee  rate  of 
0.00003010  are  579,751,218. 

2.  Assume  collections  of  5450.000  in 
assessments  on  securities  futures 
products  in  fiscal  2003.  This  estimate  is 
based  on  the  CBO's  August  2001 
estimate  of  Section  31(d)  collections  in 
fiscal  2003,  adjusted  to  reflect  the  Fee 
Relief  Act's  reduction  in  the  Section 
31(d)  assessments. 

3.  Subtract  the  amounts  579,751,218 
and  5450.000  from  the  target  offsetting 
collection  amount  of  5849,000.000, 
leaving  5768,798.782  to  be  collected  on 
dollar  volume  for  the  period  11/1/02 
through  9/30/03. 

4.  Use  Table  Bl  to  estimate  dollar 
volume  for  the  period  11/1/02  through 
9/30/03.  The  estimate  is 
530,508.977.113,465.  Finally,  compute 
the  fee  rate  required  to  produce  the 
additional  5768.798,782  in  revenue. 
This  rate  is  5768,798.782  divided  by 
530,508,977,113,465  or  0.0000251991. 

5.  Consistent  with  the  system 
requirements  of  the  exchanges  and  the 
NASD,  round  the  result  to  the  seventh 
decimal  point,  yielding  a  rate  of  525.20 
per  million. 
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BILLING  CODE  8010-01 -C 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

In  the  Matter  of  Investco,  Inc.;  Order  of 
Suspension  of  Trading 

April  29.  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Investco. 
Inc.  ("investco'")  because  of  questions 
regarding  the  accuracy  of  assertions  by 
Investco.  and  by  others,  in  press  releases 
to  investors  concerning,  among  other 
things:  (1)  The  company's  assets.  (2)  the 
company's  business  combinations.  (3) 
the  company's  current  financial 
condition,  and  (4)  a  tender  offer  for 
Invesfco's  outstanding  shares. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above 
listed  companv  is  suspended  for  the 
period  from  9:30  a.m.  EDT.  April  29. 
2002  through  11:59  p.m.  EDT.  on  May 
10,  2002. 

By  the  Commission. 
Margaret  H.  McFarland. 

Deputy  SecnHan,-. 

[PR  Doc.  02-10960  Filed  4-29-02.  4:48  pmj 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45828;  File  No.  SR-Amex- 
2002-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  an  Increase  to  2,000 
Contracts  for  the  Two  Near  Term 
Expiration  Months  and  to  1 ,000 
Contracts  for  All  Other  Expiration 
Months  in  the  Maximum  Permissible 
Numt)er  of  Nasdaq-100  Tracking  Stock 
(QQQ)  Option  Contracts  Executable 
through  AUTO-EX 

April  2.5.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"}.'  and  Rule  19b-4)-  thereunder, 
notice  is  hereby  given  that  on  April  12. 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  April  17. 
2002,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Commentary  .02  to  Exchange  Rule  933 
to  increase  to  2,000  contracts  for  the  two 
near  term  expiraticjn  months,  and  to 
1,000  contracts  for  all  other  expiration 
months,  the  maximum  permissible 
number  of  Nasdaq-100  Tracking  Stock 
("QQQ  )  option  contracts  in  an  order 
that  can  be  executed  through  the 
Exchange's  automatic  execution  svstem 
("AUTO-EX"). 

Below  is  the  text  of  the  proposed  rule 
change.  Propijsed  new  language  is 
italicized:  proposed  deleted  language  is 
[bracketed]. 
***** 

Automatic  Execution  of  Options  Orders 

Rule  933 

(a)-{b)  No  change. 

Commentary 

.01     No  change 

.02     Auto-Ex  eligible  orders  must  be 
market  or  marketable  limit  orders  for 
two  hundred  fifty  or  fewer  contracts 
for  series  subject  to  Auto-Ex  except  in 
the  case  of  options  on  the  Nasdaq-100 
Tracking  Stock  (QQQ)  which  is 
limited  to  [five  hundred]  2,000  or 
fewer  contracts  in  the  first  two  (2) 
near  term  expiration  months  and 
1 .000  or  fewer  contract  for  all  other 
expiration  months.  Contract  limits 
will  be  established  on  a  case  bv  case 


M5  V.S.C.  78s(b)(l). 

2  17CFR240.19b-4.     • 

■*  .Sep  letter  from  leffrey  P.  Burn.s.  .\ssistant 
General  Counsel.  Amex.  to  Nancy  .Sanow.  .-Kssistant 
Director,  Division  of  Mdrt,et  Regulation. 
Commission,  dated  .Xpril  11.  2002  ("Amendment 
No.  1"').  In  Amendment  No.  1.  the  Amex  amended 
its  initial  rUing  to  include  a  representation  that  the 
Amex  was  trading  up  to  500  contracts  in  QQQ 
option  contracts  as  of  .April  5.  2002  Isfp  infra  note 
8)  prior  to  the  immediate  effectiveness  of  this  filing 
on  April  12,  2002;  to  inc. hide  the  rule  text  being 
amended:  and  to  request  that  the  fding  be  re- 
characterized as  a  "noncontroversial"  rule  change 
under  Rule  19b-4(f)(6)  of  the  ;\ct.  17  CFR  240.19b- 
4(f)(6). 


basis  for  an  individual  option  class  or 
for  all  option  classes  upon  the 
approval  of  two  Floor  Governors  or 
Senior  Floor  Officials.  Notice 
concerning  applicable  size  and  types 
of  Auto-Ex  eligible  orders  will  be 
provided  to  members  periodically  via 
Exchange  circulars  and/or  posted  on 
the  Exchange's  web  site. 

.03     No  change. 

***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  22,  2002.  the  Commission 
granted  approval  to  an  Exchange 
proposal  to  increase  to  250  contracts  the 
maximum  permissible  number  of  equity 
and  index  option  contracts  in  an  order 
that  can  be  executed  through  AUTO- 
EX.-*  At  the  same  time,  the  Commission 
also  approved  similar  proposals  filed  by 
the  Philadelphia  Stock  E.xchange,  Inc. 
("Phlx")  and  the  Pacific  Exchange,  Inc. 
("PCX"),  although  in  the  case  of  the 
Phlx  proposal,  the  increase  to  250 
contracts  was  limited  to  options  on  the 
QQQ.^> 

In  the  interim,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"),  on 
April  4,  2002,  in  various  press  reports 
indicated  that,  effective  immediately, 
orders  in  the  QQQ  options  of  up  to  500 
contracts  were  eligible  for  instantaneous 
execution  on  the  CBOE's  Retail 
Automated  Execution  System  ("RAES"). 
Previously,  the  maximum  order  size  for 
QQQ  options  on  the  CBOE  was  100 
contracts.  The  Exchange  represents  that 
the  ability  of  the  CBOE  to  increase  its 
RAES-eligible  size  to  500  contracts  is 


^  Sep  .Securities  Exchange  Act  Release  No.  4,5628 
(March  22.  2002).  67  FR  15262  (.March  29.  2002). 

''  Spp  Securities  Exchange  .\ct  Release  Nos.  45629 
(March  22.  2002).  67  FR  15271  (March  29.  2002) 
(order  approving  File  No.  SR-Phlx-2001-89):  and 
45641  (March  25.  2002).  67  FR  15445  (April  1. 
2002)  (order  approving  File  No.  SR-PCX-2001-48). 
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based  on  Commission  approval  of  a 
CBOE  proposed  ruio  change  to  establish 
the  RAES-eligiblo  size  at  the  size  of  the 
disseminated  options^quote  size.''  The 
Exchange  represents  that,  as  a  result,  the 
CBOE  is  now  able  to  provide  immediate 
automatic  executions  of  up  to  500 
contracts  on  RAES.  The  Amex  notes, 
however,  that  this  size  may  not  remain 
static  due  to  the  new  decrement  feature 
ofthe  CBOE  system. 

On  April  5.  2002,  the  Exchange  filed 
with  the  Commission  for  immediate 
effectiveness  pursuant  to  Section 
19(b)(3)(A)  of  the  Act "  and  Rule  19b-4 
thereunder,  to  increase  to  500  contracts 
the  maximum  permissible  number  of 
QQQ  option  contracts  in  an  order 
executable  through  AUTO-EX." 

The  Exchange  represents  that  the 
International  Securities  Exchange  LLC 
("ISE").  on  April  8.  2002.  announced 
that  SLK-Hull  Derivatives  LLC.  the 
primarv  market  maker  ("PMM")  in  QQQ 
options  on  the  ISE.  would  guarantee  a 
size  of  2.000  contracts  in  the  two  near 
term  expiration  months  and  1,000 
contracts  for  all  other  expiration  months 
for  customer  orders  in  QQQ  options. 
The  Exchange  represents  that  the  ISE.  as 
a  fully  electronic  exchange, 
automatically  executes  a  customer  order 
for  the  disseminated  quote  size  once  the 
order  hits  the  available  option  quote. 
Accordinglv.  the  Exchange  represents 
that  an  ISEPMM  that  guarantees  2,000 
contracts  in  the  two  near  term  months 
and  1.000  contracts  for  all  other 
expiration  months  provides  an 
automatic  execution  for  these  amounts. 

Therefore,  the  Exchange,  consistent 
with  Commentary-  .03  to  Exchange  Rule 
933,  submits  this  proposed  rule  change 
to  permit  an  immediate  increase  in  its 
AUTO-EX  eligible  size  for  QQQ  options 
to  match  the  size  of  orders  in  QQQ 
options  at  the  ISE  that  can  be  executed 
automatically  by  the  ISE  PMM. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  ofthe  Act" 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ofthe  Act '"  in  particular 
in  that  it  is  designed  to  prevent 


C'  See  Securities  Exchange  .^ct  Release  Nos  45490 
(March  1.  2002).  67  FR  10778  (March  H.  2002) 
(notice  of  filing  of  File  No,  SR-CBOE-2001-70); 
and  45676  (March  29.  2002).  67  FR  16478  (.April  5. 
2002)  (order  approving  File  No.  SR-CBOE-2001- 
70). 

-ISU.S.C.  78s(b)l3)(.\). 

"  See  Securities  Exchange  .Act  Release  .\os.  45756 
(April  15.  2002)  (notice  of  filing  and  immediate 
effectiveness  of  File  No.  SR-.'\mex-2002-29)  The 
filing  was  amended  on  .April  8,  2002. 

■•ISL'.S.C.  78flb). 

i^lSU.S.C.  78f(b)(5). 


fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities. 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
svstem. 

B.  Self-Rpgulaton- Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

III.  Date  of  Effectiveness  ofthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change,  as 
amended.  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest:  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  ofthe  Act  and  Rule  19b- 
4(f)(6)  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii).  ■'  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change  become  operative  as  of 
April  12,  2002,  in  order  to  allow  it  to 
implement  the  increase  to  the  maximum 
permissible  number  of  QQQ  option 
contracts  executable  through  the 
AUTO-EX  system,  The  Amex  hirther 
believes  that  an  operative  date  of  April 
12.  2002  is  necessary-  so  that  trading  in 
QQQ  options  does  not  hinge  on  a 
regulaton,-  advantage,  but  instead 
remains  competitive.  In  addition,  under 
Rule  19b-4(f)(6)(iii).  the  Exchange  is 
required  to  provide  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date  or 


such  shorter  time  as  designated  by  the 
Commission. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  w-aived  the  five-day  pre- 
notice  and  thirtv-day  operative  date 
requiremwots  for  this  proposed  rule 
change,  and  has  determined  to  designate 
the  proposed  rule  change,  as  amended, 
as  operative  as  of  April  12.  2002.  to 
allow  the  Amex  to  compete  with  the 
ISE,  which  currently  allows  executions 
of  up  to  2,000  contracts  in  the  two  near 
term  months  and  up  to  1.000  contracts 
for  all  other  expiration  months  in  QQQ 
options  contracts.'-  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  ofthe  .\ct  '  ' 

IV,  Solicitation  of  Comments 

Interested  persons  arc  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretar\'.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N\V.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betw-een  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ,^mex  All 
submissions  should  refer  to  File  No 
SR-Amex-2002-30  and  should  be      • 
submitted  bvMav  23,  2002. 


"  17CFR240  iqb-4(f1(hl(iiil 


'-  For  the  purposes  only  of  accelerating  the 
operative  dale  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on  efficiency, 
competition,  and  capital  formation.  15  L'.S.C.  78clfl. 

'  1  For  purposes  of  calculating  the  60  day 
abrogation  period,  the  Commis.sion  considers  the 
period  to  commence  on  .April  17,  2002.  the  date  that 
the  Exchange  filed  .Amendment  No.  1 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland. 
Deputy  St'crctary 
[FR  Doc.  02-10868  Filed  5-1-02;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Legal  Proceedings  Against 
the  Exchange 

April  26.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder, - 
notice  is  hereby  given  that  on  April  23. 
2002,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rule  6.7 A  to  prohibit  members 
from  initiating  certain  types  of  legal 
proceedings  against  the  Exchange  or  its 
contractors.  The  text  of  the  proposed 
rule  change  is  provided  below.  Text  that 
has  been  added  to  the  current  Exchange 
rule  is  in  italics. 

Rule  6. 7 A  Legal  Proceedings  Against  the 
Exchange  and  its  Directors,  Officers, 
Employees,  Contractors  or  Agents 

No  member  or  person  associated  with 
a  member  shall  institute  a  lawsuit  or 
other  legal  proceeding  against  the 
Exchange  or  any  director,  officer, 
employee,  contractor,  agent  or  other 
official  of  the  Exchange  or  any 
subsidiary  of  the  Exchcmge,  for  actions 
taken  or  2  omitted  to  be  taken  in 
connection  with  the  official  business  of 
the  Exchange  or  any  subsidiary,  except 
to  the  extent  such  actions  or  omissions 
constitute  violations  of  the  federal 
securities  laws  for  which  a  private  right 
of  action  exists.  This  provision  shall  not 


apply  to  appeals  of  disciplinary  actions 
or  other  actions  by  the  Exchange  as 
provided  for  in  the  Rules. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  CBOE  Rule  6.7A  prohibits 
a  member  or  associated  person  from 
instituting  a  lawsuit  or  any  other  type  of 
legal  proceeding  against  any  officer, 
director,  employee,  agent  or  other 
official  of  the  Exchange  or  any  of  its 
subsidiaries  based  on  action  taken  or 
omitted  to  be  taken  while  such  person 
is  acting  on  Exchange  business  or  the 
business  of  any  of  its  subsidiaries.  CBOE 
Rule  6. 7 A  does  not  prevent  a  legal 
proceeding  based  on  violation  of  the 
federal  securities  laws  where  a  private 
right  of  action  for  such  violation 
otherwise  exists,  nor  does  it  prevent 
appeals  of  Exchange  actions  as  provided 
for  in  the  Rules  of  the  Exchange.'^ 

The  purpose  of  the  proposed  rule 
change  is  to  amend  CBOE  Rule  6.7A  to 
also  prohibit  a  member  or  associated 
person  from  instituting  a  lawsuit  or  any 
other  type  of  legal  proceeding  against 
the  Exchange  or  its  contractors. 
According  to  the  CBOE,  the  proposed 
change  to  CBOE  Rule  6. 7 A  would  not 
impair  a  member's  ability  to  initiate 
legal  action  against  the  Exchange  or  its 
contractors  based  upon  violations  of  the 
federal  securities  laws  for  which  a 
private  right  of  action  exists,  appeals  of 
disciplinary  actions,  or  other  actions  by 
the  CBOE  as  provided  for  in  the 
Exchange's  rules.  The  Exchange  believes 
that  the  proposed  rule  change  would 
make  CBOE  Rule  6. 7 A  consistent  with 
the  International  Securities  Exchange's 
Rule  705(c). 


2.  Statutor}'  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)  of  the  Act,-*  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act,"'  in  particular, 
because  by  precluding  certain  types  of 
legal  actions  by  members  against  the 
Exchange  and  its  contractors,  it  will 
further  reduce  the  costs  of  the  Exchange 
in  responding  to  claims  and  lawsuits, 
thereby  permitting  the  resources  of  the 
Exchange  to  be  better  utilized  for 
promoting  just  and  equitable  principles 
of  trade  and  protecting  investors  and  the 
public  interest. 

B.  Self-Regulator}'  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  «  and  Rule 
19b-4(f)(6)  thereunder,"  because  the 
proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  the  date  of 
filing,  or  such  shorter  time  that  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act.^ 


'«17CFR200.30-3(a)(12). 
•15U.S.C.  78s{b)(l). 
n7CFR240.19b-». 


•i  The  Commission  approved  CBOE  Rule  6. 7 A  on 
July  11,  1996.  See  Securities  Exchange  Act  Release 
No'  37421,  61  FR  37513  duly  18.  19961. 


M5U.S.C.  78flb]. 

5  \5  U.S.C.  78flb](5). 

6  15U.S.C.  78s(b)(3)(A)(iii). 
M7  CFR  240.19b-4(f)(6). 
"15  U.S.C.  78s(b)(3)(C). 
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rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-20  and  should  be 
submitted  by  May  23.  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretan' 

[FR  Doc.  02-10870  Filed  5-1-02:  8:45  ami 
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International  Securities  Exchange  LLC; 
Order  Granting  Approval  to  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  Relating  to  a  Pilot 
Program  To  Increase  the  Minimum 
Quote  Size  for  Certain  Option  Classes 

April  25.  2002. 

On  November  16.  2001,  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
adopt  a  three-month  pilot  program 
establishing  greater  size  requirements 


for  certain  quotations  in  specified 
options.  The  ISE  amended  its  proposal 
on  February  13.  2002  *  and  on  March  13. 
2002.-*  The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  March  22, 
2002.''  The  Commission  received  no 
comments  on  the  proposal,  as  amended. 

The  Commission  finds  that  the 
proposed  rule  change  and  Amendment 
Nos.  1  and  2  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.''  and  in 
particular,  the  requirements  of  Section  6 
of  the  Act "  and  the  rules  and 
regulations  thereunder.  Specifically,  the 
Commission  finds  that  the  proposal  to 
adopt  a  three-month  pilot  program  in 
which  ISE  market  makers  would  be 
required  to  establish  and  maintain 
quotations  of  a  larger  minimum  size  in 
a  limited  number  of  option  classes  is 
r-   '.sistent  with  section  6(b)(5)  of  the 
Act"  because  it  is  designed  to  promote 
just  and  equitable  principals  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  notes  that  the 
increased  minimum  size  for  quotes  for 
PMMs  would  be  100  contracts  for 
customers  and  50  contracts  for  broker- 
dealers.''  For  Competitive  Market 


« 17  CFR  200.30-3(3)112). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-». 


'  Sfp  letter  frnm  Michael  Simon.  Senior  Vice 
Prp.sident  and  General  Counsel.  ISE.  to  N'ancy 
Sanow.  .Assistant  Director.  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
February  12.  2002  ( ".■\mendment  No.  1").  In 
.Amendment  No  1.  the  ISE  proposed  to  replace  the 
original  rule  filing  in  its  sntirety  and  specified  the 
options  to  be  included  in  the  pilot  program  rather 
than  allowing  Primary  Market  Makers  ("PMMs")  to 
choose  the  options  to  be  included  in  the  pilot. 

■*  Sep  letter  from  .Michael  Simon.  Senior  Vice 
President  and  General  Counsel.  ISE.  to  Nancy 
Sanow,  .Assistant  Director,  Division.  Commission, 
dated  March  12.  2002  (  .Amendment  No.  2"),  In 
.Amendment  .No  2.  the  ISE  proposed  to  clarify  that, 
in  the  pilot  program,  new  enhanced  size  levels 
would  apply  to  customer  and  broker-dealer  orders, 
but  not  to  the  orders  of  market  makers  on  either  the 
ISE  or  other  exchanges. 

5  See  Securities  Exchange  Act  Release  No.  45568 
(March  15.  20021,  67  FR  13388. 

''In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation,  15  U.S.C,  78c(f). 

"15U,S,C,  78f, 

»  15  U.S.C,  78flb)(5), 

^This-  enhanced  quotation  size  rwjuirement  will 
not  affect  the  PMMs  obligation  under  ISE  Rule 
803(cl(l )  to  disseminate  a  quotation  of  at  least  ten 


Makers,  the  size  requirements  would  be 
half  of  the  PMM  requirement:  50 
contracts  for  customers  and  25  contracts 
for  broker-dealers.  However,  the 
enhanced  broker-dealer  size  would  not 
apply  to  executions  against  other  market 
makers,  where  the  minimum  size  would 
continue  to  be  one  contract. 
Furthermore,  these  enhanced  size 
requirements  would  apply  only  to  the 
options  series  in  the  three  months 
closest  to  expiration,  and  the  pilot 
would  not  apply  to  "deep-in-the- 
monev"  options  '"  or  an  option  in  the 
last  three  days  of  that  option's  trading. 

The  Commission  believes  that  the 
larger  size  requirements  may  help  the 
Exchange  attract  more  order  flow.  In 
addition,  the  Commission  believes  that 
limiting  the  pilot  program  to  the 
specified  options  should  permit  the 
Exchange  to  monitor  the  effects  of  the 
proposal  on  the  quality  of  the  ISE's 
market  before  implementing  the 
proposal  across  the  Exchange.  In  this 
regard,  the  Commission  notes  that  the 
included  options  represent  19  of  the  22 
options  with  the  highest  trading  \  olume 
in  the  industry,  and  thus,  may  be  the 
most  liquid  options  The  Commission 
also  believes  that  limiting  the  program 
to  the  specified  options  on  a  three- 
month  pilot  basis  should  minimize  any 
potential  adverse  effects  of  the  proposal. 
The  Commission  expects  the  ISE.  and 
the  Exchange  represents  that  it  intends, 
to  monitor  the  effects  of  the  pilot 
program  closely. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  " .  that  the 
proposed  rule  change  and  .Amendment 
Nos.  1  and  2  (File  No,  SR-iSE-2001-32) 
be.  and  it  hereby  is.  approved,  as  a  pilot 
program,  to  expire  on  luly  25,  2002 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,'- 

Margaret  H.  McFarland. 
Deputy  Secretary 

|FR  Dot    02-10811  Filed  5-1-02;  8:43  am] 
BILUNG  CODE  8010-01-P 


contracts  when  the  quotation  consists,  in  part,  of  a 
customer  order  for  less  than  ten  contracts. 

'°The  proposed  rule  change  defined  "deep-in- 
the-money"  as  all  options  with  strike  prices  that  are 
in  the  money  by  four  or  more  pricing  inter\als  in 
relation  to  the  at-the-money  strike  price, 

■>15U,S.C.  78s(b)(2) 

•2  17CFR200.30-3(a)U2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45838;  File  No.  SR-NYSE- 
2001-40] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  No.  1  and 
Amendment  No.  2  Thereto,  Regarding 
Method  of  Delivery  of  Annual  Reports 
and  Proxy  Materials 

.April  26.2002. 

On  October  11.  2001.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
'"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
specifv-  that  annual  reports  and  proxy 
materials  should  be  distributed  in  such 
format  and  by  such  methods  as  are 
permitted  or  required  by  applicable  law 
and  regulations  (including  any 
interpretations  thereof  by  the 
Commission).  On  Januarv-  15,  2002. '  and 
March  5.  2002.-*  the  Exchange  amended 
the  proposal  to  make  technical  changes 
to  its  rule  text. 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  March  27, 
2002.''  The  Commission  received  no 
comments  on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange"  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act "  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act"  because  it  requires  the 
Exchange's  members  to  distribute 
annual  reports  and  proxy  materials  in  a 
manner  that  is  consistent  with  federal 
securities  laws.  The  Corrmiission 


believes  such  consistency  should  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
svstem,  and.  in  general,  protect 
investors  and  the  public  interest. 
IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act." 
that  the  proposed  rule  change  (SR- 
NYSE-2001-40).  as  amended,  be,  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  NfcFarland, 
D>:-fjtity  Srrrftan 
|FR  Doc.  02-10867  Filed  5-1-02;  8:45  am] 

BILLING  CODE  8010-01-P 


13  l".S.C.  78s(b)lll. 

-17CFR  240.196-4. 

'  Sep  letter  to  Nancv  Sanow.  .Assistant  Director, 
Division  of  Vlariiet  Regulation  ('Division  "|. 
Commission,  from  Darla  (",.  Stuckey.  Corporate 
.Secretar,-.  NYSE,  dated  |anuar>'  11.  20O2 
(".■\mendment  No.  1  "). 

•*  See  letter  to  Nancy  Sanow.  Assistant  Director, 
Division,  Commission,  from  Darla  C  Stuckey, 
Corporate  Sec.retan. .  NYSE,  dated  March  4.  2002 
("Amendment  No.  2"). 

•  See  Securities  Exchange  Act  Release  No.  45602 
(Vfarch  20.  2002).  67  FR  14756. 

•"In  approvmg  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule  s  impact  on  efficiency,  competition, 
and  capital  formation.  15  L.S.C.  78c(f) 

■15  1.S.C.  78f. 

»  15  L'.S.C.  78faj)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45824;  File  No.  SR-Phlx- 
2001-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  New  Product  Allocations 

April  25.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  18. 
2001,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx  '  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  On 
Februar\' 28.  2002.  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change. '  On  April  5.  2002.  Phlx 


'I5U.S.C,  78s(b)(2). 

"M7CFR200.3O-3(a)(12). 

■15U.S.C.  78s(b)(l). 

-17CFR240.19b-4. 

'  See  letter  from  Linda  C.  Christie,  Counsel,  PhLx, 
to  Nancy  |.  Sanow.  Assistant  Director.  Division  of 
Market  Regulation  ("Division').  Commission,  dated 
February  26.  2002  ("Amendment  No.  1").  In 
Amendment  No.  1.  Phlx:  (1)  proposed  a  definition 
of  "new  product";  (2)  proposed  a  definition  of 
"operating  company  "  for  purposes  of  the  proposed 
rule  change:  (3)  described  the  Exchange's  current 
criteria  for  its  Equitv  Allocation.  Evaluation  and 
Securities  Committee's  and  the  Options  Allocation. 
Evaluation  and  Securities  Committees  (collectively 
"Committees  ")  consideration  when  allocating 
equity  books  and  options  classes  and  that  these 
criteria  would  still  applv  if  the  proposed  changes 
are  approved:  (4)  represented  that  a  specialist  unit 
must  be  an  eligible  specialist  unit  to  be  allocated 
a  new  product  under  the  proposed  changes;  (5) 
asserted  that  Phlx  Rule  1023  may  operate  to  prevent 


submitted  Amendment  No.  2  to  the 
proposed  rule  change. ■•  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  proposes  to  amend  Phlx  Rule 
511(b),  Allocations,  to  permit  the 
Committees  to  allocate  a  new  product  to 
a  specialist  unit  that  develops  such  new 
product  or  is  instrumental  in  developing 
or  bringing  such  new  product  to  the 
Exchange  without  soliciting 
applications  from  any  other  specialist 
units. 

The  proposal  would  also  permit  the 
Committees,  as  a  condition  to  allocating 
a  book  for  any  equity,  option,  or  futures 
product  that  involves  the  licensing  or 
other  acquisition  of  an  index, 
trademark,  tradename,  patent  or  other 
intellectual  property,  to:  (1)  Require  a 
specialist  unit  to  indemnif\'  the 
Exchange  and/or  any  third  party  against 
any  potential  liabilities  associated  with 
the  product;  (2)  require  a  specialist  unit 
to  agree  to  pay  the  Exchange  and/or  any 
third  party  any  amounts  related  to  the 
product  or  use  of  the  product:  and  (3) 
enter  into  any  necessary  agreements  or 
undertakings  with  the  Exchange  and/or 
third  party  concerning  the  intellectual 
property,  however,  no  such  agreement 
or  undertaking  may  confer  any 
ownership  or  proprietary'  rights  upon 
the  specialist  unit  with  respect  to  the 
intellectual  property  or  the  book. 

The  text  of  the  proposed  rule  change 
follows.  Additions  are  italicized, 
***** 

Specialist  Performance  Evaluation 
Rule  511 

(a)  No  change. 

(b)  Allocations, 
***** 

(ij  Neiv'  Product  Specialist  Unit 
Allocation.  When  an  eligible  specialist 


specialist  from  entering  into  certain  types  of 
business  transactions:  and  (6)  elaborated  on  the 
purpose  behind  the  proposed  changes  involving 
licensing  or  acquisition  of  an  index,  trademark, 
tradename,  patent,  or  other  intellectual  property. 

-•  See  letter  from  Linda  C.  Christie,  Counsel.  Phlx, 
to  Nancy  I.  Sanow.  Assistant  Director.  Division. 
Commission,  dated  April  4,  2002  (  "Amendment  No. 
2  ").  In  Amendment  No.  2.  Phlx  removed  rule  text 
stating  that  the  proposed  changes  would  take  effect 
notwithstanding  an\lhing  to  the  contrary  in  Phlx 
Rules  500  through  526  and  amended  rule  text  to 
clarify  that  the  proposed  definition  of  new  product 
would  onlv  apply  for  purposes  of  proposed  Phlx 
Rule  511(b). 

5  The  Commission  notes  that  the  proposed  rule 
text  will  follow  the  current  text  of  Phlx  Rule  51 1(b). 
Telephone  conversation  between  Linda  S.  Christie, 
Counsel.  Phlx,  and  Frank  N.  Genco.  Division, 
Commission,  on  April  19.  2002. 
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unit  develops  or  is  instrumental  in 
developing  or  bringing  a  new  product  to 
the  Exchange,  the  Committee  may- 
consider  such  fact  as  a  conclusive  factor 
in  the  allocation  of  the  new  product  and 
mav  allocate  the  new  product  to  such 
specialist  unit  without  soliciting  any 
other  specialist  units  pursuant  to  Rule 
506.  For  the  purposes  of  this  rule,  a  new 
product  is  anything  other  than  common 
stock  of  an  operating  company,  or 
options  or  futures  on  common  stock  of 
an  operating  company  or  straight  debt 
of  an  operating  company.  An  operating 
company,  for  purposes  of  this 
definition,  is  any  issuer  other  than  one 
which  is  or  holds  itself  out  as  being 
engaged  solely  in  the  business  of 
investing  in  securities:  provided  thai 
operating  company  shall  include  any 
issuer  referred  to  in  Sections  .3(bj, 
3(cH2)(A).  3(cH3].  3(c)l5).  3fc)l6).  3(cH8) 
or3(cll9l  of  the  Investment  Company 
Act  of  1940  or  Rules  3a-2.  3a-5  and  3a- 
6  thereunder  II 7  CFR  270.  3a-2:  1 7  CFR 
270.3a-3  and  17  CFR  270.3a-6. 
respectively!. 

Hi]  Licensing  or  Other  Acquisition  of 
a  Product.  In  the  case  of  any  equity, 
options  or  futures  product  that  involves 
the  licensing  or  other  acquisition  of  an 
index,  trademark,  tradename,  patent  or 
other  intellectual  property,  the 
Committee  may.  as  a  condition  of 
allocating  the  book,  require  a  specialist 
unit  HI  to  indemnify  and  hold  harmless 
the  Exchange  and/or  any  third  party 
against  anv  potential  liabilities 
associated  therewith  and/or  I  HI  to  pay 
or  undertake  to  pay  the  Exchange  and/ 
or  any  third  party  any  amounts  related 
to  the  licensing  of  the  product  or  any 
amounts  related  to  the  use  ot 
intellectual  property:  and/or  liiil  to 
enter  into  any  agreement  or 
undertakings  with  the  Exchange  and/or 
anv  third  partv  otherwise  concerning  the 
intellectual  property:  provided  that  no 
such  agreement  or  undertaking  shall 
confer  upon  such  spei:ialist  unit  any 
proprietan,'  or  ownership  rights  with 
respect  to  such  intellectual  property  or 
the  book. 

(c)  No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries. 


set  forth  in  Sections  A.  B,  and  C  below, 
of  the  m.ost  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently.  Phlx  Rule  511(b]  provides. 
among  other  things,  certain  criteria  fur 
the  Committees"  consideration  when 
allocating  equity  books  and  option 
classes  to  specialist  units.''  The  criteria 
include:  the  number  and  type  of 
securities  in  which  the  applicant  is 
currentlv  registered;  the  personnel, 
capital,  and  other  resources  of  the 
applicant;  and  the  results  of  the 
evaluations  of  specialists  conducted 
pursuant  to  Phlx  Rule  515. 
Additionally.  Phlx  Rule  506(b)  requires 
an  allocation  application  to  be 
submitted  in  writing  to  the  Exchange's 
designated  staff  and  shall  include,  at  a 
minimum,  the  name  and  background  of 
the  head  specialist  and  assistant 
sperialist(s),  and  the  units  experience 
and  capitalization  demonstrating  an 
ability  to  trade  the  particular  equity 
book  or  options  class  sought.  The 
Committee  may  also  require  that  an 
application  include  other  information 
such  as  system/execution  levels  and 
guarantees.  In  addition,  the  designated 
Exchange  staff  person  will  provide  to 
the  Committee  any  other  information 
that  the  Committee  deems  relevant." 

Phlx  Rule  506(a)  states  in  relevant 
part.  "When  an  equity  book  or  option 
class  is  to  be  allocated  or  reallocated  by 
the  Committee,  the  Committee  will 
solicit  applications  from  all  eligible 
specialist  units."  The  proposal  would 


"  Piirsii.int  to  Phlx  Rule  501.  Specialist 
.Xopointinenl.  in  ordpr  for  a  membpr  organization 
to' establish  a  spocialist  unit,  an  application  by  a 
member  organization  must  be  submitted  and 
approved  by  the  Committee.  The  application  must 
include,  among  other  things,  the  identity  of  the 
person  who  will  act  as  head  specialist,  as  well  as 
those  individuals  who  will  act  as  assistant 
specialist.  The  application  must  also  include  the 
following:  11)  the  identity  of  the  unit's  staff 
positions  and  who  will  tK:cupy  those  positions.  (2) 
the  units  clearing  arrangements:  (3)  the  unit's 
capital  structure,  including  any  linos  of  credit:  and 
(4)  the  unit's  back-up  arrangements  endorsed  b\ 
both  pailies  providi'ng  the  following  support:  a 
back-up  specialist  unit  not  associated  with  the 
specialist  unit  to  provide  staffing  when  necessary, 
and  a  substitute  specialist  unit  not  associated  with 
the  specialist  unit  (which  may  be  the  same  as  the 
back-up  specialist  unit),  which  shall  serve  as  a 
substitute  specialist  unit  in  the  event  that  the 
spei  ialist  unit  is  unable  to  perform  the  duties  nf  a 
specialist.  In  short,  the  Exchange  represents  that 
se<  urilios  can  only  lie  allocated  to  approvi-d 
specialist  units,  even  under  this  proposal. 

"  The  Exchange  represents  that  the  Committees 
will  continue  to  consider  the  same  or  similar 
criteria  when  aiiotating  new  products  under  the 
proposed  rule  change. 


give  the  Committees  the  ability  to 
eliminate  the  requirement  to  solicit 
applications  for  a  book  if  a  specialist 
unit  meets  the  proposed  criteria 
respecting  a  particular  new  product. 
The  Exchange  represents  that  such 
specialist  would,  of  course,  have  to  be 
an  eligible  specialist  unit.  The  proposal 
would  also  permit  the  Committees  to 
require  specialists  to  pay  certain 
licensing  fees,  indemnify  the  Exchange 
and/or  any  third  party,  and  enter  into 
agreements  regarding  new  product 
allocations. 
la  I  New  Product  Specialist  Allocation. 

The  first  aspect  of  the  proposal  would 
permit  the  Committees  to  allocate  a  new- 
product  "  to  a  specialist  unit  that 
develops  a  new  product  or  is 
instrumental  in  developing  or  bringing 
a  new  product  to  the  Exchange  without 
soliciting  applications  from  other 
specialist  units.  The  Exchange  believes 
that  it  is  appropriate  to  modif\'  the 
allocation  process  for  specialist  units 
meeting  the  propo.sed  criteria  for  a  new 
product.  The  purpose  of  the  proposal  is 
to  provide  an  incentive  and  encourage 
specialist  units  to  develop  and  bring 
new  products  to  the  Exchange  floor, 
thereb\  increasing  the  amount  of  new 
investment  products  the  Exchange  may 
offer  to  the  investing  public,  Further, 
the  Exchange  believes  that  the 
willingness  of  specialist  units  to  invest 
the  capital  and  other  necessary 
resources  associated  with  developing  a 
new  product  or  bringing  a  new  product 
to  the  Exchange  are  factors  the 
Committees  should  have  the  ability  to 
consider  as  conclusive  in  allocating  a 
new  product.  Although  Phlx  Rule  511(b) 
generallv  permits  the  Committee  to 
consider  various  relevant  factors, 
including  product  development,  under 
the  proposal,  the  Committee  would  be 
able  (but  not  required)  to  view  product 
development  as  a  conclusive  factor. 

fbl  Licensing  or  Other  Acquisition  of 
a  Product. 

The  second  aspect  of  this  proposal 
would  permit  the  Committee  to  require 
certain  indemnifications  and 
agreements  regarding  payment  and 
intellectual  property,"  Specifically,  the 
proposed  rule  would  permit  the 
Committees  to  require  a  specialist  unit 
allocated  any  equity,  option  or  futures 

"I'hlx  proposes  to  define  a  new  produit  lor 
purposes  of  Phlx  Rule  511(b)(il  as  anvthing  other 
than  common  stock  of  an  operating  company ,  or 
options  or  futures  on  common  stock  of  an  operating 
company  or  straight  debt  of  an  operating  company. 
'   >'Phlx  notes  that  Phlx  Rule  1023  may  operate  to 
prevent  a  spet;ialist  from  entering  into  certain 
business  transactions. 
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product  that  involves  the  licensing  or 
other  acquisition  of  an  index, 
trademark,  tradename,  patent  or  other 
intellectual  property  to:  (1)  Indemnih' 
and  hold  harmless  the  Exchange  and/or 
anv  third  partv  against  any  potential 
liabilities  associated  with  the  product: 
(2)  agree  to  pay  the  Exchange  and/or  any 
third  party  anv  amounts  related  to  the 
licensing  of  the  product  or  use  of 
intellectual  property:  and  (3)  enter  into 
anv  agreements  or  undertakings  with 
the  Exchange  and/or  third  party 
concerning  the  intellectual  property; 
provided  that  no  such  agreement  or 
undertaking  shall  confer  upon  such 
specialist  anv  proprietary  or  ownership 
rights  with  respect  to  the  intellectual 
propertv  or  the  book. '"  The  Exchange 
believes  that  this,  in  turn,  should  cause 
the  specialist  unit  to  have  a  stronger 
financial  stake  in  the  success  of  the 
product,  which  may  foster  more 
aggressi\e  markt^ting  and  market 
making. 

The  Exchange  believes  that  the 
proposal  balances  the  interests  of  the 
Exchange  and  the  specialist  units  by 
encouraging  the  specialist  units  to 
actively  participate  and  support  the 
development  and  marketing  of  equity, 
options,  and  futures  products.  From  a 
business  standpoint,  many  products 
often  involve  strategic  risks  and 
rewards.  The  Exchange  represents  that 
the  costs  involved  can  be  both 
burdensome  and  complex,  including 
legal,  audit,  consulting,  and  marketing 
costs,  as  well  as  serious  opportunity 
costs.  Further,  the  liability  and 
intellectual  propertv  issues  can  be 
equally  complex.  Thus,  by  helping  to 
defray  costs  to  the  Exchange,  assure  that 
appropriate  agreements  are  executed, 
and  address  issues  related  to  intellectual 
propertv,  the  proposal  is  also  intended 
to  enable  the  Exchange  to  more  readily 
list  new  products, 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the 
Act,"  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,'- 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect  the 
investors  and  the  public  interest. 
because  the  benefit  of  allocating  a  new 


"•If  a  sp«?cialisl  unit  is  unwilling  to  abide  by 
these  pri)\  isions.  the  Ex(  hange  would  be  able  to 
solicit  applii  <iti(ins  from  other  specialist  units. 

"15L:.S.(;.  78f(b). 

"15  tI..S.C  78f(b)(5). 


product  without  solicitation  is  limited 
to  those  specialist  units  that  develop  a 
new  product  or  are  instrumental  in 
developing  or  bringing  a  new  product  to 
the  Exchange.  Further,  the  proposed 
rule  change,  as  amended,  is  designed  to 
encourage  specialist  units  to  bring  new 
products  to  the  floor,  thereby,  increasing 
the  amount  of  new  products  available  to 
the  investing  public. 

B.  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatorx-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  .3.5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  E.xchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  as  amended:  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N\V..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  offices  of  the  Exchange. 
.•Ml  submissions  should  refer  to  File  No. 
SR-Phlx-2001-63  and  should  be 
submitted  by  May  23,  2002, 

lor  the  Commissinn.  b\  tin'  Division  of 
M.iikot  Ki'gul,)tioii.  pursuant  to  delegated 
authoritv.'  ' 

Margaret  H.  McFariand. 
Dri>iit\  Secr(ftar\. 
IFR  Uoc.  02-l()8(i<)  Filed  ,1-1-02:  K:45  ;im| 
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DEPARTMENT  OF  STATE 

[Public  Notice  4003] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposal: 
Fulbright  American  Studies  Institute 
on  U.S.  National  Security:  American 
Foreign  Policy  Formulation  in  an  Era  of 
Globalization 

NOTICE:  Request  for  Grant  Proposal 
(RFGP). 

summary:  The  Study  of  the  U.S.  Branch, 
Office  of  Academic  Exchange  Programs. 
Bureau  of  Educational  and  Cultural 
Affairs,  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
Revenue  Code  Section  26  USC  501 
(C)(3)  may  apply  to  develop  and 
implement  a  post-graduate  level 
Fulbright  American  Studies  program 
designed  for  a  multinational  group  of  15 
experienced  foreign  educators  and 
professionals  entitled: 

"U.S.  National  Security:  American 
Foreign  Policy  Formulation  in  an  Era  of 
Globalization" 

This  program  is  intended  to  provide 
participants  with  a  deeper 
understanding  of  American  life  and 
institutions,  past  and  present,  in  order 
to  strengthen  curricula  and  to  improve 
the  quality  of  teaching  about  the  United 
States  at  universities  abroad.  Programs 
should  therefore  be  designed  to 
elucidate  the  topic  or  theme  of  the 
Institute  as  well  as  American 
civilization  as  a  whole. 

The  program  will  be  four  weeks  in 
length  and  will  be  conducted  during 
January  and  May  of  2003. 

The  Bureau  is  seeking  detailed 
proposals  from  colleges,  universities, 
consortia  of  colleges  and  universities, 
and  other  not-for-profit  academic 
organizations  that  have  an  established 
reputation  in  one  or  more  of  the 
following  fields:  political  science, 
international  relations,  law,  history, 
and/or  other  disciplines  or  sub- 


'M7CFR200.30-3(a)(121. 
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disciplines  related  to  the  program 
theme. 

It  is  the  Bureau's  intention  to  fund 
this  program,  suhject  to  and  contingent 
on  both  the  number  and  quality  of 
proposals  received  and  the  availability 
of  funding. 

Applicant  institutions  must 
demonstrate  expertise  in  conducting 
post-graduate  programs  for  foreign 
educators,  and  must  have  a  minimum  of 
four  years  experience  in  conducting 
international  exchange  programs. 
Bureau  guidelines  stipulate  that  grants 
to  organizations  with  less  than  four 
vears  e.\perience  in  conducting 
international  exchanges  are  limited  to 
S60.000.  As  it  is  expected  that  the 
budget  for  these  programs  will  exceed 
S60.000.  organizations  that  can  not 
demonstrate  at  least  four  years 
experience  will  not  be  eligible  to  apply 
under  this  competition. 

The  project  director  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  in  one  of  the  fields 
listed  above.  Staff  escorts  traveling 
under  the  cooperative  agreement  must 
have  demonstrated  qualifications  for 
this  ser\'ice.  Programs  must  conform 
with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  Bureau  programs  are  subject  to 
the  availability  of  funds. 

Program  Information 

Oven-ieiv  and  Objectives:  Fulbright 
American  Studies  Institutes  are 
intended  to  offer  foreign  scholars, 
teachers  and  other  professionals  whose 
work  focuses  on  the  United  States  the 
opportunity  to  deepen  their 
understanding  of  American  institutions 
and  culture.  Their  ultimate  goal  is  to 
strengthen  curricula  and  to  improve  the 
quality  of  teaching  about  the  U.S.  in 
universities  abroad. 

This  program  should  be  four  weeks  in 
length  and  must  include  an  academic 
residency  segment  of  at  least  three 
weeks  duration  at  a  U.S.  college  or 
university  campus  (or  other  appropriate 
location).  A  study  tour  segment  of  not 
more  than  one  week  should  also  be 
planned  and  should  directly 
complement  the  academic  residency 
segment;  the  study  tour  should  include 
visits  to  one  or  two  additional  regions 
of  the  United  States. 

The  institute  should  be  designed  as  an 
intensive,  academically  rigorous 
seminar  intended  for  an  experienced 
group  of  fellow  scholars  and 
professionals  from  outside  the  United 
States.  The  institute  should  be 
organized  through  an  integrated  series 
of  lectures,  readings,  seminar 
discussions,  regional  travel,  site  visits 


and  should  include  some  opportunity 
for  limited  but  well-directed 
indflpendent  research  and  consultation. 
Applicants  are  encouraged  to  design  a 
thematically  coherent  program  in  ways 
that  draw  upon  the  particular  strengths, 
faculty  and  resources  of  their 
institutions  as  well  as  upon  the 
nationally  recognized  expertise  of 
scholars  and  other  experts  throughout 
the  United  States.  Within  the  limits  of 
their  thematic  focus  and  organizing 
framework.  Institute  programs  should 
also  be  designed  to: 

1 .  Provide  participants  with  a  sur\^ey 
of  contemporary  scholarship  within  the 
institute's  governing  academic 
discipline,  delineating  the  current 
scholarly  debate  within  the  field.  In  this 
regard,  the  seminar  should  indicate  how 
prevailing  academic  practice  in  the 
discipline  represents  both  a 
continuation  of  and  a  departure  from 
past  scholarly  trends  and  practices.  A 
varietv  of  scholarly  viewpoints  should 
be  included: 

2.  bring  an  interdisciplinary  or  multi- 
disciplinary  focus  to  bear  on  the 
program  content  if  appropriate; 

3.  give  participants  a  multi- 
dimensional view  of  U.S.  society  and 
institutions  that  includes  a  broad  and 
balanced  range  of  perspectives.  Where 
possible,  programs  should  include  the 
views  not  only  of  scholars,  cultural 
critics  and  public  intellectuals,  but  also 
those  of  other  professionals  outside  the 
universitv  such  as  government  officials. 
journalists,  religious  leaders  and  NGO 
officials  who  can  substantively 
contribute  to  the  topics  at  issue:  and. 

4.  insure  access  to  librar\'  and 
material  resources  that  will  enable 
grantees  to  continue  their  research, 
studv  and  curriculum  development 
upon  returning  to  their  home 
institutions. 

Program  Description 

The  Fulbright  American  Studies 
Institute  on  "U.S.  National  Security: 
American  Foreign  Policy  Formulation  in 
an  Era  of  Globalization"  is  intended  to 
offer  a  group  of  15  educators  and 
professionals  an  opportunity  to  deepen 
their  understanding  of  the  foundations 
and  formulation  of  U.S.  foreign  policy, 
with  specific  reference  to  American 
views  on  what  constitutes  basic  U.S. 
national  security  and  defense 
requirements  and  how  those  views  have 
evolved  in  the  post-Cold  War  era.  The 
program  should  be  multi-disciplinary  in 
its  approach  and  should  examine  the 
various  historical,  geographic, 
economic,  cultural,  and  political  factors 
involved  in  the  making  of  U.S.  foreign 
policv.  In  considering  U.S.  security  and 
defense  issues  in  light  of  a  changing 


international  environment  characterized 
bv  the  increased  flow  of  information 
and  ideas,  capital,  and  people, 
organizers  may  also  wish  to  explore 
such  sub-topics  as  (a)  the  role  of  both 
the  nation  state  and  non-state  actors  in 
national  and  international  governance; 
(b)  the  implications  for  U.S.  security  of 
demographic  changes  in  both  developed 
and  developing  countries;  (c)  the  impact 
of  science  and  technology  in  such  area 
as  communications,  health  care,  and  the 
environment:  (d)  the  growth  and 
development  of  the  global  economy:  and 
(e)  changing  patterns  of  international 
conflict,  including  the  threat  of 
terrorism,  among  others. 

Program  Dates:  Ideally,  the  program 
should  be  28  days  m  length  (not 
including  participant  arrival  and 
departure  da\"s)  and  should  take  place 
sometime  between  [anuary  6  and  May 
31. 2003. 

Participants:  As  specified  in  the 
guidelines  in  the  solicitation  package, 
this  program  should  be  designed  for  a 
group  of  15  motivated  and  experienced 
foreign  university  faculty  and 
professionals  from  institutions  of  higher 
education  abroad,  which  may  include 
national  military  academies.  Educators 
will  be  specialists  in  international 
affairs:  some  may  hold  positions  in 
government  ministries,  such  as  defense 
or  foreign  affairs.  While  the  educational 
level  of  participants  will  van,',  most  will 
have  graduate  degrees  and  have 
substantial  knowledge  of  foreign  affairs. 
Some  mav  have  previously  studied  in 
the  United  States.  All  participants  will 
be  interested  in  participating  in  an 
intensive  seminar  in  order  to  better 
understand  American  institutions  and 
to  develop  and  improve  courses  about 
the  United  States  at  their  home 
universities.  All  will  be  fluent  in  the 
English  language 

Participants  will  be  nominated  by 
Fulbright  Commissions  and  by  U.S. 
Embassies  abroad  Nominations  will  be 
reviewed  by  the  Study  of  the  U.S. 
Branch.  Final  selection  of  grantees  will 
be  made  by  the  Fulbright  Foreign 
Scholarship  Board. 

Program  Guidelines:  While  the 
conception  and  structure  of  the  institute 
program  is  the  responsibility  of  the 
organizers,  it  is  critically  important  that 
proposals  provide  a  full,  detailed  and 
comprehensive  narrative  describing  the 
objectives  of  the  institute;  the  title, 
scope  and  content  of  each  session;  and, 
how  each  session  relates  to  the  overall 
institute  theme.  The  syllabus  must 
therefore  indicate  the  subject  matter  for 
each  lecture  or  panel  discussion, 
confirm  or  provisionally  identif\- 
proposed  lecturers  and  discussants,  and 
clearly  show  how  assigned  readings  will 
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support  each  session.  A  calendar  of  all 
activities  for  the  program  must  also  bo 
included.  Overall,  proposals  will  be 
reviewed  on  the  basis  of  their  fullness, 
coherence,  clarity,  and  attention  to 
detail,  as  stipulated  in  the  Review 
Critoria  cited  below. 

Programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further  details 
on  program  design  and  implementation, 
as  well  as  additional  information  on  all 
other  requirements. 

Budget  Guidelines:  Based  on  groups 
of  15  participants,  the  total  Bureau- 
funded  budget  (program  and 
administrative)  should  be 
approximately  S150.000.  Bureau-funded 
administrative  costs  as  defined  in  the 
budget  details  section  of  the  solicitation 
package  should  be  appro.ximately 
547,000.  Justifications  for  any  costs 
above  these  amounts  must  be  clearly 
indicated  in  the  proposal  submission. 
Proposals  should  tr\-  to  ma.\imize  cost 
sharing  in  all  facets  of  the  program  and 
to  stimulate  U.S.  private  sector, 
including  foundation  and  corporate, 
support.  Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  The  Bureau  resen'es  the  right 
to  reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program,  and  availability  of  U.S. 
government  funding. 

Please  refer  to  the  "POGI"  in  the 
Solicitation  Package  for  complete 
institute  budget  guidelines  and 
formatting  instructions. 

Announcement  Name  and  S'umber: 
All  communications  with  the  Bureau 
concerning  this  announcement  should 
refer  to  the  following  title  and  reference 
number: 

U.S.  National  Security:  American 
Foreign  Policv  Formulation  in  an  Era  of 
Globalization— (EGA/ A/E/USS-02-54- 
Taylor) 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  Solicitation  Package 
containing  more  detailed  program 
information,  award  criteria,  required 
application  forms,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation,  applicants  should 
contact:  U.S.  Department  of  State, 
Bureau  of  Educational  and  Cultural 
Affairs.  Office  of  Academic  Exchange 
Programs.  Studv  of  the  U.S.  Branch. 
State  Annex  44^  EGA/ A/E/USS— Room 
252.  301  4th  Street.  SW..  Washington. 
DG  20547.  Attention:  Richard  Taylor. 
Telephone  number:  (202)  619-4557,  Fax 
number:  (202)  619-6790.  Internet 
address:  rtaylor@pd.state.gov. 

Please  specif}'  Senior  Program  Officer 
Richard  Taylor  on  all  inquiries  and 
correspondence.  Interested  applicants 


should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 
Once  the  RFGP  deadline  has  passed. 
Bureau  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  mav  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/rfgps/. 
Please  read  all  information  before 
downloadin". 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by 
5:00  p.m.  Washington  DC  time  on 
Friday.  June  21.  2002.  Faxed  documents 
will  NOT  be  accepted,  nor  will 
documents  postmarked  June  21.  2002 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposal  submissions  arrive 
bv  the  deadline. 

Submissions:  Applicants  must  follow 
all  instructions  in  the  Solicitation 
Package.  The  original  and  13  copies  of 
the  complete  application  should  be  sent 
to:  U.S.  Department  of  State.  Bureau  of 
Educational  and  Cultural  Affairs, 
Reference:  (ECA/A/E/USS-02-54- 
Tavlor).  Program  Management  Staff, 
ECA/EX/PM.  Room  534.  State  Annex 
44.  301  4th  Street.  SW.  Washington.  DC 
20547. 

Applicants  should  also  submit  the 
"Executive  Sununar\'"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters. 

Diversitv.  Freedom  and  Democracy 
Guidlines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
stronglv  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 


not  fully  enjoy  freedom  and 
democracv.  "  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process:  The  Bureau  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Sohcitation  Package.  All  eligible 
proposals  will  be  reviewed  by  the 
program  office.  Eligible  proposals  will 
then  be  forwarded  to  panels  of  senior 
Bureau  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Advisor  or  by  other 
Bureau  elements  or  outside  experts. 
Final  funding  decisions  are  at  the 
discretion  of  the  Department  of  State's 
Assistant  Secretary'  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  Bureau's  Grants  Officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  More  weight  will  be  given  to 
items  one  and  two.  and  all  remaining 
criteria  will  be  evaluated  equally. 

1 .  Overall  Quality 

Proposals  should  exhibit  originality 
and  substance,  consonant  with  the 
highest  standards  of  American  teaching 
and  scholarship.  Program  design  should 
reflect  the  main  currents  as  well  as  the 
debates  within  the  subject  discipline  of 
each  institute.  Program  elements  should 
be  coherently  and  thoughtfully 
integrated.  Lectures,  panels,  field  visits 
and  readings,  taken  as  a  whole,  should 
offer  a  balanced  presentation  of  issues, 
reflecting  both  the  continuity  of  the 
American  experience  as  well  as  the 
diversity  and  dynamism  inherent  in  it. 

2.  Program  Planning  and 
Administration 

Proposals  should  demonstrate  careful 
planning.  The  organization  emd 
structure  of  the  institute  should  be 
clearly  delineated  and  be  fully 
responsive  to  all  program  objectives.  A 
program  syllabus  (noting  specific 
sessions  and  topical  readings  supporting 
each  academic  unit)  should  be  included, 
as  should  a  calendar  of  activities.  The 
travel  component  should  not  simply  be 
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a  tour,  but  should  be  an  integral  and 
substantive  part  of  the  program, 
reinforcing  and  complementing  the 
academic  segment.  Proposals  should 
provide  evidence  of  continuous 
administrative  and  managerial  capacity 
as  well  as  the  means  by  which  program 
activities  and  logistical  matters  will  be 
implemented. 

3.  Institutional  Capacity 

Proposed  personnel,  including  faculty 
and  administrative  staff  as  well  as 
outside  presenters,  should  be  fully 
qualified  to  achieve  the  project's  goals. 
Librar\'  and  meeting  facilities,  housing, 
meals,  transportation  and  other 
logistical  arrangements  should  fully 
meet  the  needs  of  the  participants. 

4.  Support  for  Diversity 

Substantive  support  of  the  bureau's 
policy  on  diversity  should  be 
demonstrated.  This  can  be 
accomplished  through  documentation, 
such  as  a  written  statement, 
suminarizing  past  and/or  on-going 
activities  and  efforts  that  further  the 
principle  of  diversity  within  the 
organization  and  its  activities.  Program 
activities  that  address  this  issue  should 
be  highlighted. 

5.  Experience 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  program  activity,  indicating 
the  experience  that  the  organization  and 
its  professional  staff  have  had  in 
working  with  foreign  educators. 

6.  Evaluation  and  FoUowup 

A  plan  for  evaluating  activities  during 
the  Institute  and  at  its  conclusion 
should  be  included.  Proposals  should 
discuss  provisions  made  for  follow-up 
with  returned  grantees  as  a  means  of 
establishing  longer-term  individual  and 
institutional  linkages. 

7.  Cost  Effectiveness 

Proposals  should  maximize  cost- 
sharing  through  direct  institutional 
contributions,  in-kind  support,  and 
other  private  sector  support.  Overhead 
and  administrative  components, 
including  salaries  and  honoraria,  should 
be  kept  as  low  as  possible. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256.  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries*   *   *:  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and  cultural 


interests,  developments,  and  achievements  of 
the  people  of  the  United  Stales  and  other 
nations.  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic  and 
peaceful  relalions  between  the  United  States 
and  the  other  countries  of  the  world." 

Notice:  The  terms  and  conditions 
published  in  this  RFGP  are  binding  and 
may  not  be  modified  by  any  Bureau 
representative.  Explanator)'  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  this  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reser\'es  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification:  Final  awards  cannot  be 
made  until  funds  have  been 
appropriated  by  Congress,  and  allocated 
and  committed  through  internal  Bureau 
procedures. 

Dated:  April  25,  2002. 
Rick  A.  Ruth. 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs 
Department  of  State. 
IFR  Doc.  02-10905  Filed  5-1-02;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  4002] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Islamic  Life  in  the  United  States 

summary:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Department  of 
State,  announces  an  open  competition 
for  tw'o  or  more  grants,  each  to  support 
an  exchange,  or  a  series  of  exchanges, 
under  the  rubric  "Islamic  Life  in  the 
United  States.  "  Public  and  private  non- 
profit organizations  or  consortia  of  such 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  submit 
proposals  to  develop  and  implement 
multi-phased  international  exchanges 
involving  the  travel  of  foreign  Islamic 
scholars  and  clerics  to  the  United  States 
and  of  American  Islamic  scholars/ 
scholars  of  Islamic  studies  and  clerics  to 
foreign  Islamic  communities. 

Organizations  must  have  four  or  more 
years  of  documented  experience  in 
conducting  international  exchange  to  be 
eligible  to  apply  for  a  grant  under  this 
competition. 


Program  Information 

Ch-er\iew:  The  Office  of  Citizen 
Exchanges  consults  with  and  supports 
American  public  and  private  nonprofit 
organizations  in  developing  and 
implementing  multi-phased,  often 
multi-vear,  exchanges  of  professionals, 
community  leaders,  scholars  and 
academics,  public  policy  advocates, 
non-governmental  organization 
activists, -etc.  These  exchanges  address 
issues  crucial  to  both  the  United  States 
and  the  foreign  countries  involved;  they 
promote  focused,  substantive,  and 
cooperative  interaction  among 
counterparts;  and  they  entail  both 
theoretical  and  experiential  learning  for 
all  participants.  .-^  primary  goal  is  the 
development  of  sustained,  international, 
institutional  and  individual  linkages  In 
addition  to  providing  a  context  for 
professional  development  and 
collaborative  problem-solving,  these 
projects  are  intended  to  introduce 
foreign  participants  and  their  American 
counterparts  to  one  another's  political, 
social,  and  economic  structures, 
facilitating  improved  communication 
and  enhancing  mutual  understanding. 
Desirable  components  of  an  exchange 
mav  be  local  citizen  involvement  and 
activities  that  orient  foreign  participants 
to  American  society  and  culture. 

The  initiative  Islamic  Life  in  the 
United  States  will  support  the 
international  exchange  of  Islamic 
scholars  and  clerics — influential  and 
recognized  for  their  ability  to 
communicate,  either  in  scholarly 
writing  or  through  sermons — from  North 
Africa,  the  Middle  East  (including  the 
.\rabian  Gulf  states).  South  .\sia.  East 
Asia,  and  Southeast  .^sia,  The  objectives 
of  the  exchange(s)  are  (1)  to  enhance 
participants'  understanding  about  the 
place  of  Islam  in  American  society  and 
culture;  (2)  to  broaden  participants' 
awareness  of  and  appreciation  for  the 
serious  study  of  Islam  that  is  conducted 
in  the  United  States  (possibly  leading  to 
plans  for  collaborative  research  and 
publishing  by  American  and  non- 
American  scholars);  and  (3)  to  provide 
a  forum  for  serious  discussion, 
primarilv  but  not  exclusively  among  the 
American  and  non-American  Islamic 
scholars  and  clerics  participating  in  the 
exchange,  of  such  issues  as  the 
compatibility — in  theor\-  and  practice — 
of  Islam  and  a  democratic  social  and 
political  structure  and  the  social  vitality 
that  grows  from  mutually  respectful  co- 
existence among  diverse  religious 
communities  in  a  heterogeneous  society. 

Projects,  to  be  conducted  over  a 
period  of  six  to  18  months,  may  involve 
a  single  exchange  or  may.  depending  on 
the  size  of  the  grant  requested  and 
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awarded,  be  separated  into  several 
distinct  but  similar  exchanges,  e.g..  one 
exchange  involving  scholars  and  clerics 
from  the  predominantly  Arabic- 
speaking  countries  of  North  Africa  and 
the  Middle  East;  one  exchange  involving 
scholars  and  clerics  from  Afghanistan. 
Pakistan,  India,  and  Bangladesh:  and 
one  exchange  focused  on  scholars  and 
clerics  from  East  and  Southeast  Asia — 
primarily  the  Philippines.  Indonesia 
and  Malaysia.  It  is  assumed  that  these 
exchanges  will  be  conducted  in  the 
languages  of  the  foreign  participants, 
and  the  proposal  should  provide  and 
budget  for  interpretation.  Each  of  these 
exchanges  might  entail  the  travel  of 
from  one  to  three  American  Muslim 
scholars/project  organizers  to  several  of 
the  countries  from  which  participants 
would  be  selected  to  become  familiar 
with  institutions  and  communities  in 
those  countries  and  with  individuals 
who  might  serve  as  advisers  to  the 
project  or  might  themselves  be  exchange 
participants.  Phase  two  of  each 
exchange  would  involve  travel  to  and  in 
the  United  States  of  a  group  of  from  12 
to  16  scholars  and  clerics — no  fewer 
than  two  per  country — who,  over  a 
period  of  three  to  four  weeks,  would 
visit  Islamic  centers,  consult  with 
American  Muslim  scholars  and  clerics, 
visit  and  become  familiar  with  libraries 
and  archives  of  Islamic  documents, 
participate  in  discussions  at 
institutions — both  religious  and 
secular — that  represent  America's 
guarantee  of  human  dignity  and 
freedom  of  worship,  and  possibly 
participate  in  a  workshop/seminar  at  an 
Islamic  institution  dedicated  to 
scholarship  and  research.  One  exchange 
visit  might  be  scheduled  so  that  the 
participants  could  attend  the  annual 
convention  of  the  Islamic  Society  of 
North  America. 

The  final  phase  of  each  exchange 
might  entail  travel  to  the  region,  either 
as  a  group  or  individually,  of  three  or 
four  American  Muslim  scholars  and 
clerics  who  would  meet  with 
counterparts  and,  ideally,  cooperate 
with  participants  in  the  original  U.S. 
visit  in  presenting  a  seminar,  a  series  of 
workshops,  etc.  in  order  to  expand  the 
network  of  individuals  directly  affected 
by  the  exchange. 

The  Office  of  Citizen  Exchanges 
encourages  applicants  to  be  creative  in 
planning  project  implementation. 
Activities  may  include  both  theoretical 
orientation  and  experiential, 
community-based  initiatives  designed  to 
achieve  objectives.  Applicants  should, 
in  their  proposals,  identify  any  partner 
organizations  and/or  individuals  in  the 
U.S.  with  which/ whom  they  are 
proposing  to  collaborate  and  justify  the 


collaboration  on  the  basis  of  experience, 
accomplishments,  etc. 

Selection  of  Participants 

Applications  should  include  a 
description  of  a  merit-based,  focused 
participant  selection  process. 
Applicants  should  anticipate  consulting 
with  the  Public  Affairs  Sections  of  U.S. 
Embassies  in  selecting  participants, 
with  the  Embassy  retaining  the  right  to 
nominate  participants  and  to  advise  the 
grantee  regarding  participants 
recommended  by  other  entities. 

Public  Affairs  Section  Involvement 

The  Public  Affairs  Sections  (PAS)  of 
the  U.S.  Embassies  often  play  an 
important  role  in  project 
implementation.  Posts  may  evaluate 
project  proposals,  coordinate  planning 
with  the  grantee  organization  and  in- 
country  partners,  facilitate  in-country 
activities,  nominate  participants  and  vet 
grantee  nominations,  observe  in-country 
activities,  debrief  participants,  and 
evaluate  project  impact.  U.S.  Missions 
are  responsible  for  issuing  DSP2019 
forms  (formerly  knovsm  as  IAP-66 
forms)  in  order  for  foreign  participants 
to  obtain  the  necessary  J-1  visas  for 
entry  to  the  United  States  on  a 
government-funded  project. 

Though  project  administration  and 
implementation  are  the  responsibility  of 
the  grantee,  the  grantee  is  expected  to 
inform  the  PAS  in  participating 
countries  of  its  operations  and 
procedures  and  to  coordinate  with  PAS 
officers  in  the  development  of  project 
activities.  The  PAS  should  be  consulted 
regarding  country  priorities,  political 
and  cultural  sensitivities,  security 
issues,  and  logistic  and  programmatic 
issues. 

Visa  Regulations 

Foreign  participants  on  programs 
sponsored  by  EGA  are  granted  J-1 
Exchange  Visitor  visas  by  the  U.S. 
Embassy  in  the  sending  country.  All 
programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  two 
or  more  grants  from  a  total  allocation  of 
approximately  $500,000  to  support 
program  and  administrative  costs 
required  to  implement  this  exchange 
initiative.  Applicants  must  submit  a 
comprehensive,  line-item  budget  for  the 
entire  program  based  on  guidance 
provided  in  the  Proposal  Submission 
Instructions  (PSI)  of  the  Solicitation 
Package.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 


budgets.  For  clarification,  applicants 
may  provide  separate  sub-budgets  for 
each  program  component,  phase, 
location,  or  activity.  For  a  proposal  to  be 
eligible  for  consideration,  the  budget 
must  present  evidence  of  cost  sharing — 
in  cash  or  in  kind — representing  no  less 
than  20%  of  the  total  cost  of  the 
exchange  project,  e.g.,  an  applicant 
requesting  $300,000  in  grant  funds  must 
demonstrate  the  ability/willingness  to 
provide  $60,000  in  cost  sharing:  an 
applicant  requesting  $200,000  must 
demonstrate  the  ability  to  provide 
$40,000  in  cost  sharing.  Allowable  costs 
for  the  program  include  the  following: 

(1)  Direct  program  expenses 

(2)  Administrative  expenses, 
including  indirect  costs.  Please  refer  to 
the  Proposal  Submission  Instructions 
for  complete  budget  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
NEA-02-71. 

To  Download  a  Solicitation  Package — 
Request  for  Grant  Proposal  (RFGP)  and 
Proposal  Submission  Instructions 
(PSI)— Via  Internet 

The  Solicitation  Package  may  be 
downloaded  from  the  EGA  Web  site: 
http://exchanges.state.gov/education/ 
RFGPs.  Please  read  all  information 
before  downloading.  Should  you  be 
unable  to  download  the  Proposal 
"Submission  Instructions  from  the 
Department  of  State  EGA  website,  you 
may  request  this  document,  which 
contains  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation  from  the  Office  of  Citizen 
Exchanges. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Citizen  Exchanges,  ECA/PE/C, 
Room  216,  U.S.  Department  of  State. 
301  4th  Street,  SW.,  Washington,  DC 
20547,  attention:  Thomas  Johnston. 
Telephone  number:  202/619-5325;  fax 
number:  202/61&-4350;  Internet 
address:  tjohnsto@pd.state.gov.  Please 
specify  Bureau  Program  Officer  Thomas 
Johnston  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
vdth  applicants  until  the  proposal 
review  process  has  been  completed. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Biueau  of  Educational  and 
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Cultural  Affairs  by  5  p.m.  Washington. 
DC  time  on  June  20.  2002.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/PE/C/NEA-02-71,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW..  Washington.  DC 
20547. 

Appliccuits  must  also  submit  the 
"Executive  Summarx"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS,  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
for  its  review,  with  the  goal  of  reducing 
the  time  it  takes  to  receive  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity  "  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review- 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 


Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  sections  of  U.S.  Missions 
overseas.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisor}'  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
eu-e  not  rank  ordered,  and  all  carr>-  equal 
weight  in  the  proposal  evaluation; 

Quality  of  the  program  idea: 
Proposals  should  be  substantive,  well 
thought  out.  focused  on  issues  of 
demonstrable  relevance  to  all  proposed 
participants,  and  responsive,  in  general, 
to  the  exchange  suggestions  and 
guidelines  provided  above. 

Implementation  Plan  and  Ability  to 
Achieve  Objectives:  A  detailed  project 
implementation  plan  should  establish  a 
clear  and  logical  connection  between 
the  interest,  the  expertise,  and  the 
logistic  capacity  of  the  applicant  and  the 
objectives  to  be  achieved.  The  plan 
should  discuss  in  concrete  terms  how 
the  institution  proposes  to  achieve  the 
objectives.  Institutional  resources — 
including  personnel — assigned  to  the 
project  should  be  adequate  and 
appropriate  to  achieve  project 
objectives.  The  substance  of  workshops 
and  site  visits  should  be  included  as  em 
attachment,  and  the  responsibilities  of 
U.S.  participants  auid  in-country 
partners  should  be  clearly  delineated. 

Institution 's  Record/Ability:  Proposals 
should  include  an  institutional  record  of 
successful  exchange  programs,  with 
reference  to  responsible  fiscal 
management  and  full  compliance  with 
reporting  requirements.  The  Bureau  will 
consider  the  demonstrated  potential  of 
new  applicants  and  will  evaluate  the 
performance  record  of  prior  recipients 
of  Bureau  grants  as  reported  by  the 
Bureau  grant  staff. 

Follow-on  Activities:  Proposals  should 
provide  a  plan  for  sustained  follow-on 


activity  (building  on  the  linkages 
developed  under  the  grant  and  the 
activities  initially  funded  by  the  grant) 
after  grant  funds  have  been  depleted. 
This  will  ensure  that  Bureau-supported 
projects  are  not  isolated  events. 

Project  Evaluation/Monitoring: 
Proposals  should  include  a  plan  to 
monitor  and  evaluate  the  project's 
implementation,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
Reports  should  include  both 
accomplishments  and  problems 
encountered.  A  discussion  of  survey 
methodology  or  other  disclosure/ 
measurement  techniques,  plus  a 
description  of  how  outcomes  are 
defined  in  terms  of  the  project's  original 
objectives,  is  recommended.  Successful 
applicants  will  be  expected  to  submit  a 
report  after  each  project  component  is 
concluded  or  semi-annually,  whichever 
is  less  frequent. 

/mpacf;  Proposed  projects  should, 
through  the  establishment  of 
substantive,  sustainable  individual  and 
institutional  linkages  and  encouragmg 
maximum  sharing  of  information  and 
cross-boundary  cooperation,  enhance 
mutual  understanding  among 
communities  and  societies. 

Cost  Effectiveness  and  Cost  Sharing: 
Administrative  costs  should  be  kept 
low.  Proposal  budgets  must  provide 
evidence  of  cost  sharing,  comprised  of 
cash  or  in-kind  contributions, 
representing  20  percent  or  more  of  the 
total  cost  of  the  exchange.  Cost  sharing 
mav  be  derived  from  diverse  sources, 
including  private  sector  contributions 
and/or  direct  institutional  support. 

Support  of  Diversit}-:  Proposals  should 
demonstrate  support  for  the  Bureau's 
policy  on  diversity  Features  relevant  to 
this  policy  should  be  cited  in  program 
implementation  (selection  of 
participants,  program  venue,  and 
program  evaluation),  program  content, 
and  program  administration. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Havs  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *    * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
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United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availabilitv  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated,  and  committed 
through  internal  Bureau  procedures. 

Dated.  April  22,  2002. 
Rick  A.  Ruth, 

Principal  Dfptitv  Assistant  Secretan:  Bureau 
of  Educational  and  Cultural  Affairs. 
Df'partment  of  State. 
IFR  Doc.  02-10904  Filed  5-1-02:  8:45  am] 

BILLING  CODE  4710-05-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4000] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Jazz  Ambassadors 

SUMMARY:  The  Cultural  Programs 
Division  in  the  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  (EGA)  announces 
an  open  competition  for  a  grant  to 
support  the  2002  and  2003  Jazz 
Ambassadors  Program.  The  Jazz 
Ambassadors  Program  sends  a  selected 
number  of  professional  American  jazz 
musicians  on  concert  tours  in  countries 
where  there  is  limited  exposure  to 
American  culture.  The  jazz  ensembles 
selected  for  this  program  demonstrate 
the  highest  artistic  and  musical  ability, 
and  are  conversant  with  broader  aspects 
of  contemporar\'  American  society  and 
culture.  Tours  include  workshops  and 
master  classes  in  addition  to  concerts. 

The  program  goals  are  to  promote 
mutual  understanding  and  cross- 
cultural  awareness.  The  tours 
accomplish  this  by  providing  an 
opportunity  for  international  audiences 
to  experience  American  life  and 
traditions  through  a  musical  geru-e  that 
highlights  our  country's  cultural  history. 


as  well  as  allowing  x^mericans  to  learn 
about  jife  and  culture  in  the  foreign  host 
countries. 

Public  and  private  U.S.  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  are  invited  to 
submit  proposals  to  administer  the  fazz 
Ambassadors  Program. 

Currently  5375,000  is  available  for 
this  competition.  At  this  time,  EGA 
intends  to  award  one  grant  for  this 
program.  Proposal  budgets  should 
include  significant  cost  sharing  from  the 
applicant  institution  and/or  other 
sources.  It  is  possible  that  supplemental 
funding  may  become  available  later  this 
vear  to  send  additional  jazz  ensembles 
on  overseas  tours.  All  organizations 
must  demonstrate  a  minimum  of  four 
years  experience  conducting 
international  exchange  programs  to  be 
eligible  for  this  competition. 

Program  Information 

Chen'iew:  Since  1998,  the  United 
States  Department  of  State,  through  the 
Bureau  of  Educational  and  Cultural 
Affairs,  and  the  John  F.  Kennedy  Center 
for  the  Performing  Arts  have 
collaborated  in  the  selection  and 
presentation  of  jazz  groups  overseas,  to 
present  the  creativity  and  artistry  of 
America's  unique,  original  form  of 
music  to  audiences  w  hich  rarely  have 
opportunities  to  hear  American  music. 
In  1998,  selected  jazz  ensembles, 
designated  for  the  first  time  as  "Jazz 
Ambassadors."  toured  Africa,  the  Near 
East  and  South  Asia.  In  1999,  Jazz 
Ambassadors  performed  in  Latin 
America,  the  Middle  East,  and  Africa, 
For  2002,  Jazz  Ambassadors  may  travel 
to  Africa,  Asia.  Latin  America  and  the 
Caribbean,  the  Middle  East,  and  certain 
countries  in  Europe  and  Eurasia, 

Jazz  Ambassadors  must  be  U.S. 
citizens  at  least  21  years  old; 
demonstrate  the  highest  artistic  and 
musical  ability;  are  conversant  with 
broader  aspects  of  contemporary 
American  society  and  culture;  and  are 
adaptable  to  unescorted,  rigorous 
touring  through  regions  where  travel 
and  performance  conditions  may  be 
difficult.  In  addition  to  performances, 
Jazz  Ambassadors  conduct  or  participate 
in  master  classes,  lectures,  workshops, 
recitals,  jam  sessions,  radio  and  TV 
appearances,  and  other  activities  with 
local  cuhural  institutions,  musicians 
and  students.  Each  Jazz  Ambassadors 
ensemble  begins  its  tour  with  a  public 
performance  on  the  Kennedy  Center's 
Millennium  Stage. 

Guidelines:  The  grant  period  will 
begin  approximately  mid  July  2002  and 
continue  through  approximately  mid 
December  2002.  The  successful 


applicant  will  administer  the  program 
for  approximately  six  ensembles,  which 
have  been  auditioned  and  selected  to 
travel  in  Fall  2002.  The  successful 
applicant  will  also  take  part  in  the 
selection  process  for  groups  that  will 
travel  in  2003. 

Proposals  should  reflect  a  practical 
understanding  of  global  cultural, 
political,  economic  and  social  issues. 
Special  attention  should  be  given  to 
describing  the  applicant  organization's 
experience  with  planning  and 
implementing  complex  and 
unpredictable  logistical  scenarios  in  the 
regions  mentioned  above.  Applicants 
should  identify  any  U.S.  and  foreign 
partner  organizations  and/or  venues 
with  whom  they  are  proposing  to 
collaborate,  and  describe  previous 
cooperative  projects  in  the  section  on 
"Institutional  Capacity." 

EGA  intends  to  award  a  grant  to  a 
qualified  institution  or  organization  to 
administer  the  Jazz  Ambassadors 
program  globally.  The  grant  may  be 
renewed  up  to  two  times,  subject  to  the 
grantee  organization's  successful 
implementation  of  the  program.  Grant 
activities  nfay  include,  but  are  not 
limited  to,  tour  planning;  programming 
educational  and  outreach  activities  in 
consultation  with  U.S.  embassies 
abroad;  scheduling  Millennium  Stage 
dates;  assisting  Jazz  Ambassadors  with 
passport,  visa,  immunization,  and  pre- 
tour  preparations;  arranging  and 
providing  orientation  sessions  and  pre- 
travel  briefings;  creating  press  materials 
and  overseas  publicity  support; 
evaluating  program  activities;  reporting; 
participating  in  the  selection  process; 
and  assisting  trios  and  embassies  with 
follow-on  program  development. 
Applicants  should  have  experience  in 
global  exchange  planning  and 
implementation,  and  should  address  the 
above  elements  in  the  proposal.  The 
Kennedy  Center  will  manage  the 
Millennium  Stage  appearances  and 
coordinate  the  selection  process.  The 
successful  applicant  of  this  competition 
would  assist  with  advertising  the  call 
for  applications  and  auditions  to  jazz 
musicians,  and  participate  in  the 
selection  panels  for  the  2003  program. 

The  pre-travel  briefing  session  for 
each  ensemble  should  be  held  preceding 
the  Millennium  Stage  appearance,  with 
State  Department  regional  experts  and 
EGA  program  officers  in  attendance.  The 
grantee  must  be  highly  responsive  and 
able  to  work  in  close  consultation  with 
the  participating  U.S.  embassies'  Public 
Affairs  Sections  overseas. 

The  proposal  to  administer  the  Jazz 
Ambassadors  Program  must  conform  to 
EGA  requirements  and  guidelines 
outlined  in  the  Solicitation  Package. 
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EGA  programs  are  subject  to  the 
availability  of  funds  and  must  comply 
with  J-1  Visa  regulations.  Further  detail 
and  clarification  of  specific  program 
responsibilities  can  be  found  in  the 
Proposal  Submission  Instructions  (PSI). 
which  is  part  of  the  formal  solicitation 
package. 

Organizations  planning  to  submit  a 
proposal  to  administer  the  Jazz 
Ambassadors  Program  are  strongly 
recommended  to  contact  the  program 
office  for  a  consultation  before  the 
submission  deadline.  Contact  Sandra 
Rouse.  Senior  Program  Officer.  (202) 
619-4800;  Fax:  (202)  619-6315;  email; 
srouse^pd. state. gov. 

Budget  Guidelines 

Currently  S375.000  is  available  to 
support  approximately  six  ensembles, 
which  have  been  auditioned  and 
selected  to  travel  in  Fall  2002. 

It  is  possible  that  an  additional 
5475,000  in  supplemental  funding  may 
become  available  to  fund  additional  jazz 
ensembles'  to  countries  with  significant 
Muslim  populations  in  the  Middle  East. 
Asia,  Africa.  Europe  and  Eurasia.  In  the 
event  that  this  funding  becomes 
available,  the  grant  period  would  be 
extended  and  the  successful  applicant 
will  be  expected  to  administer  the 
program  for  these  additional  groups,  for 
an  overall  total  of  approximately  12  jazz 
ensembles. 

The  Bureau  anticipates  awarding  one 
grant  of  over  560,000  under  this  grant 
competition.  Bureau  grant  guidelines 
require  that  organizations  with  less  than 
four  years  experience  conducting 
international  exchanges  be  limited  to 
560.000  in  Bureau  funding.  Therefore, 
organizations  that  cannot  demonstrate  at 
least  four  vears  experience  conducting 
international  exchanges  are  ineligible  to 
apply  under  this  competition. 

Applicants  must  submit  two 
comprehensive  budget  requests: 

(1)  The  first  budget  should  not 
exceed  5375,000  in  ECA  funding  for 
program  and  administrative  costs.  For 
budgeting  purposes,  applicants  should 
estimate  costs  based  on  six  (6)  trios 
traveling  for  approximately  four  (4) 
weeks  to  eight  (8)  destinations  in  the 
following  regions:  Africa.  Latin  America 
&  the  Caribbean,  the  Middle  East  and 
Asia. 

(2)  The  second  budget  should  not 
exceed  5850,000  in  ECA  program  and 
administrative  costs.  For  budgeting 
purposes,  applicants  should  estimate 
costs  based  on  the  items  in  the  first 
budget,  plus  six  additional  (6)  trios 
traveling  for  approximately  four  (4) 
weeks  to  eight  (8)  destinations  with 
significant  Muslim  populations  in  the 


Middle  East,  Asia.  Africa,  Europe  and 
Eurasia. 

Per  the  example  in  the  Proposal 
Submission  Instructions,  there  must  be 
a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  should  also  provide  separate 
sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Final 
determination  of  participating  regions 
and  countries  will  be  made  in 
collaboration  with  ECA,  U.S.  embassies 
and  the  successful  applicant  after  the 
grant  has  been  awarded. 

Cost-Sharing:  ECA  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 
Since  ECA's  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  sources  of  cost 
sharing,  including  financial  and  in-kind 
support.  In-kind  contributions  may 
include,  but  are  not  limited  to:  hotel 
and/or  housing  costs,  ground 
transportation,  interpreters,  educational 
materials,  presentation  items, 
publications/printing  and 
administrative  costs.  Proposals  with 
private  sector  support  from  foundations, 
corporations  or  other  institutions  are 
encouraged.  Applicants  for  the  subject 
grant  should  not  document  cost-sharing 
by  the  Kennedy  Center  or  by  U.S. 
embassies  abroad.  Please  refer  to  the 
statement  on  cost-sharing  in  the  PSI. 

Allowable  costs  for  the  [azz 
Ambassadors  Program  include: 

(1)  Program  Expenses,  including  but 
not  limited  to:  domestic  and 
international  travel  for  the  selected 
ensembles;  visas  and  immunizations: 
airport  taxes  and  country  entrance  fees; 
honoraria;  educational  materials  and 
presentation  items;  excess  and 
overweight  baggage  fees;  trip  itinerary- 
booklets:  press  kits  and  promotional 
materials;  follow-on  activities: 
monitoring  &  evaluation;  and 
international  travel  for  program 
implementation  and/or  evaluation 
purposes. 

(2)  Administrative  Expenses.  The 
following  guidelines  may  be  helpful  in 
developing  a  proposed  budget: 

1.  Travel  Costs.  International  and 
domestic  airfares  (per  the  Fly  America 
Act),  transit  costs,  ground 
transportation,  and  visas  for  the  lazz 
Ambassadors  to  travel  to  the  tour 
destinations. 

2.  Per  Diem.  For  the  Washington.  DC 
portion  of  the  tour,  organizations  should 
use  the  published  Federal  per  diem 
rates,  and  estimate  per  diems  based  on 

a  two-night  hotel  stay  per  ensemble 


member.  The  Public  Affairs  Sections  of 
the  participating  U.S.  embassies  and 
consulates  are  responsible  for  per  diem 
abroad.  Domestic  per  diem  rates  may  be 
accessed  at;  http:// 
^\^\1v.poIic\'wo^ks.gov/. 

3.  Subgrantees  &■  Consultants. 
Subgrantee  organizations  may  be  used, 
in  which  case  the  written  agreement 
between  the  prospective  grantee  and 
subgrantee  should  be  included  in  the 
proposal  Subgrants  must  be  itemized  m 
the  budget  under  General  Program 
Expenses.  Consultants  may  be  used  to 
provide  specialized  expertise.  Daily 
honoraria  cannot  exceed  5250  per  day, 
and  applicants  are  strongly  encouraged 
to  use  organizational  resources  and  to 
cost  share  heavily  in  this  area. 

4.  Health  Insurance.  Each  lazz 
Ambassador  will  be  covered  under  the 
terms  of  the  EGA-sponsored  ASPE 
health  insurance  policy.  The  cost  for 
international  travel  insurance  for  staff 
travel  may  be  included  in  the  proposal 
budget. 

5.  !azz  Ambassadors  Honoraria.  Daily 
honorarium  is  5200  per  day  for  each 
performer,  including  rest  da\s. 

6.  Educational  and  Promotional 
Items.  Ensemble  members  may  use  these 
funds  for  individual  purchases  or  they 
mav  pool  funds  for  joint  purchases.  ECA 
funds  for  educational  and  promotional 
items  should  not  exceed  5500  per 
ensemble. 

7.  Excess  Baggage.  Excess  baggage 
costs  are  based  on  size  and  weight  of 
instrument.  Excess  baggage  estimates 
may  be  subject  to  change  once  actual 
tour  itineraries  are  scheduled,  however 
for  proposal  budget  purposes,  costs 
should  be  estimated  at  52,000  per 
ensemble. 

8.  Immunizations/Visas.  For  purposes 
of  a  proposed  budget,  line  items  for 
immunizations  should  be  estimated  at 
5800  per  musician,  and  visas/visa 
photos  should  be  estimated  at  5650  per 
musician. 

9.  Press  Kits.  Each  overseas  post 
should  receive  appropriate  contents  for 
press  kits.  Items  may  be  created  and 
sent  electronically,  with  the 
understanding  that  in  some  cases,  posts 
may  not  be  able  to  access  large  files  or 
attachments.  This  line  item  may  also 
include  funds  for  shooting  and 
duplicating  B&W  publicity  photos,  and 
duplicating  CDs. 

10.  Staff  Travel.  Allowable  costs 
include  domestic  staff  travel  for  one 
staff  member  to  attend  selection  panels 
in  approximately  two  U.S.  cities, 
international  staff  travel  will  be 
allowable,  especially  if  associated  with 
monitoring  and  evaluation,  as  long  as 
costs  for  a  full  four-week  tour  for  each 
ensemble  are  completely  covered.  Cost- 
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sharing  staff  travel  is  strongly 
t'ncouraged. 

11.  Administrative  Costs.  Costs 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grantee  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Application  Package. 
While  there  is  no  rigid  ratio  of 
administrative  to  program  costs, 
proposals  whose  administrative  costs 
are  less  than  twenty-five  (25)  per  cent  of 
the  total  requested  from  EGA  and  those 
that  show  strong  administrative  cost- 
sharing  are  strongly  encouraged. 

Anncuncpment  Title  and  Xumber:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
CU-02-35. 

For  Further  Information.  Contact:  The 
Cultural  Programs  (Iffice,  ECA/PE/C/ 
CU.  Rm.  568.  U.S.  Department  of  State, 
301  Fourth  Street.  S\V..  Washington.  DC 
20547,  Tel:  (202)  619-4800,  Fax:  (202) 
619-6315,  email:  srouse@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  is  comprised  of  the 
Request  for  Grant  Proposals  (RFGP)  and 
Proposal  Submission  Instructions  (PSl) 
and  contains  detailed  award  criteria, 
required  application  forms,  specific 
budget  instructions,  and  standard 
guidelines  for  proposal  preparation. 
Please  specify  "Jazz  Ambassadors  2002" 
on  all  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  EGA  staff 
mav  not  discuss  this  competition  with 
applicants  until  the  proposal  review 
process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at:  http://exchanges.state.gov/ 
education/RFGPs. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and   ' 
Cultural  Affairs  by  5  p.m.  Washington. 
DC  time  on  Thursday,  [une  13,  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  The  mailroom  closes  at  5 
p.m.;  no  late  submissions  will  be 
accepted.  Documents  postmarked  by 
June  13.  2002.  but  received  at  a  later 
date,  will  not  be  accepted.  Each 
applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  ten  (10)  copies  of  the 


application  should  be  sent  to:  U.S. 
Department  of  State/SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/PE/C/CU-02-35.  Program 
Management.  ECA/EX/PM.  Room  534. 
301  Fourth  Street.  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary."  "Proposal 
Narrative,"  and  "Budget"  sections  of  the 
proposal  on  a  3.5"  diskette.  These  files 
will  be  transmitted  electronically  to  the 
Public  .Affairs  sections  at  the  U.S. 
embassies  for  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  grants  review  process. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  ECA's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office  as  well  as  the  Public 
Affairs  Sections  of  relevant  U.S. 
embassies.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 


forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
.■\dyiser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Institutional  Capacity/Institution's 
Track  Record:  The  proposal  should 
include:  (1)  The  U.S.  institutions 
mission  and  date  of  establishment.  (2) 
detailed  information  about  the  foreign 
partner  institution's  capacity  and  the 
history  of  joint  projects.  (3)  descriptions 
of  experienced  staff  members  who  will 
implement  the  program,  and  (4)  relevant 
information  that  establishes  at  least  a 
four  vear  successful  track  record, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals.  The 
narrative  should  demonstrate  proven 
ability  to  handle  logistics.  EGA  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3 .  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessar\'  and  appropriate. 
Applicants  are  encouraged  to  cost  share 
a  portion  of  overhead  and 
administrative  expenses.  Cost-sharing, 
including  contributions  from  the 
applicant,  the  foreign  partner,  and  other 
sources  should  be  included  in  the 
budget.  Applicants  should  attempt  to 
cost  share  at  least  30%  of  program  and/ 
or  administrative  costs. 

4.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
The  Bureau  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
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objectives.  Award-receiving 
organizations/institutions  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

5.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  in  the  U.S.  and/or 
abroad,  insuring  that  Bureau-supported 
programs  are  not  isolated  events. 
Innovative  and  creative  ideas  are 
encouraged. 

6.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversitv.  Applicants  should  refer  to  the 
"Diversity.  Freedom  and  Democracy 
Guidelines"  on  page  four  of  the 
Proposal  Submission  Instructions  (PSI). 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *    *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 


Dated:  .\pril  23,  2002. 
Patricia  S.  Harrison, 

.4.s.s;.sfan/  Si^crrtan'  tur  Educational  and 
Cuhurol  Affairs.  Dfpartmi'nt  of  Staif. 
\VR  Doc.  02-10102  Filed  5-1-02;  8:45  am] 
BILUNG  CODE  4710-05-P 

DEPARTMENT  OF  STATE 
[Public  Notice  4001] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Moscow  State  University  Journalism 
Support  Project 

summary:  The  Office  of  Global 
Educ:ational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Moscow  State  University  lournalism 
Support  Project.  Public  and  private  non- 
profit organizations  and  educational 
institutions  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  cooperate  with  tho  Bureau 
in  the  administration  of  a  two-year 
project  to  strengthen  the  training  of 
journalists  at  Moscow  State  University 
(MSU).  The  means  for  achieving  this 
objective  may  include  teaching, 
research,  and  exchanges  of  scholars, 
administrators,  and  advanced  graduate 
students  from  the  participating 
institutions,  as  well  as  the  acquisition  of 
educational  materials  and  resources. 

Program  Information 

Oven'iew:  Journalists  and 
independent  media  professionals  play  a 
critical  role  in  ensuring  the  free  flow  of 
information  necessar\-  to  the 
maintenance  of  democratic  systems. 
Institutions  of  higher  education,  as  the 
training  ground  for  future  journalists 
and  media  practitioners,  can  play  an 
important  role  in  setting  the  standards 
and  providing  the  skills  necessary  for 
the  maintenance  of  free  media.  This 
project  is  designed  to  assist  the  Faculty 
of  Journalism  at  MSU  to  increase  its 
capacity  to  deliver  programs  meeting 
high  international  standards  for 
instruction  and  research  in  )ournalism 
training.  The  primary  goal  of  this  project 
is  to  promote  the  development  of  a 
curriculum  that  will  meet  the  evolving 
needs  of  journalists  in  contemporary 
Russia. 

The  Moscow  State  I'niversity 
Journalism  Support  Project  will  provide 
funding  for  two  years  to  enable  a  U.S. 
institution  to  cooperate  with  the  Faculty 
of  Journalism  at  MSU.  The  grantee 
organization  will  be  expected  to  assist 
the  Faculty  of  Journalism  through  a 
comprehensive  program  of  exchange 
and  support  activities  that  will  foster 


lasting  institutional  and  individual  ties. 
Applicants  may  either  identif>'  one  U.S. 
college  or  university  to  work  directly 
with  the  Faculty  of  Journalism  or  may 
propose  other  modes  for  exchange  that 
will  lead  to  the  achievement  of  program 
objectives  through  increased 
cooperation  by  the  Faculty  of 
Journalism,  its  teachers  and  students 
wiih  U.S.  scholars,  educators,  and  other 
professional  experts.  Pending 
availability  of  funds,  the  project  will 
award  approximatelv  S500.000  to  defray 
the  costs  of  two-way  faculty  exchanges, 
of  limited  exchanges  of  graduate 
students,  of  educational  materials,  and 
to  support  some  aspects  of  project 
administration  There  may  be  the 
possibility  of  a  renewal  grant  of  up  to 
5500,000  for  a  two-year  period  pending 
positive  program  review  and  the 
availability  uf  funding. 

Objectives:  The  purpose  of  this  project 
is  to  assist  the  MSU  Faculty  of 
Journalism  in  strengthening  its 
journalism  training  program.  Specific 
objectives  include:  (1)  Updating  and 
introducing  new  curricula  and 
approaches  to  the  teaching  of 
journalism;  (2)  increasing  practical 
skills  and  experiential  learning 
opportunities  in  the  classroom  and  in 
the  field:  (3)  supplementing  material 
resources,  including  books  and  journal 
subscriptions,  funding  f(jr  translations, 
and  upgrading  of  computer  equipment 
and/or  electronic  resource  materials;  (4) 
providing  research  and  collaborative 
research  opportunities;  (5)  supporting 
distance  learning  and  other  initiatives 
providing  outreach  to  journalism 
educators  in  other  regions  of  Russia;  and 
(6)  fostering  enduring  relationships  with 
US.  academic  institutions. 

The  program  should  enhance  the 
Farultv  of  Journalism's  ability  to 
provide  journalists  with  the  skills 
necessary  for  practicing  journalism  in 
democratic  society.  Activities  should 
lead  to  the  achievement  of  project 
objectives  in  addressing  topics  such  as: 
investigative  reporting;  ethics  in 
journalism;  policy  analysis,  media 
management;  on-line  journalism;  and 
new  media  technologies.  Applicants 
should  pro\  ide  assistance  in  developing 
incentives  to  encourage  practicing 
professional  journalists  to  return  to  the 
MSU  classroom  and  share  their 
expertise.  Applicants  are  also 
encouraged  to  assist  the  Faculty  of 
Journalism  in  securing  additional 
foundation  grants  and  corporate 
sponsorships  to  address  on-going 
equipment  needs  and  to  undertake 
activities  beyond  the  scope  of  this 
project, 

Background:  The  MSU  Faculty  of 
Journalism  currently  has  125  professors. 
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associate  professors,  lecturers,  and 
instnictors  in  addition  to  60  researchers. 
Approximately  3,200  full-time  and 
correspondence  students  are  enrolled  in 
a  varietv  of  degree  programs.  The 
Facultv  consists  of  twelve  departments: 
Periodical  Press:  Radio  and  Television. 
Mass  Media  Techniques:  Sociology  of 
the  Media:  Economical  lournalism  and 
Advertising;  Editing.  Publishing,  and 
Computer  Science:  History  of  Russian 
lournalism  and  Literature:  History  of 
Mass  Media:  History  of  Foreign 
Journalism  and  Literature:  Literary 
Criticism  and  Publicity:  Stylistics  of  the 
Russian  Language:  and  the  UNESCO 
Department  of  fournalism  and 
Communications,  in  addition,  the 
Faculty  of  lournalism  has  a  variety  of 
labs,  including:  computer  classrooms,  a 
television  studio,  a  radio  studio,  a  photo 
lab  and  an  experimental  publishing 
house.  Applicants  are  encouraged  to 
contact  the  Faculty  of  Journalism  to 
learn  more  about  its  programs  and  to 
consult  about  program  priorities. 

The  institution  receiving  a  grant 
award  will  be  expected  to  submit 
periodic  reports  of  the  results  of  project 
activities  in  relation  to  project 
objectives.  Proposals  should  outline  and 
budget  for  a  methodology  for  project 
evaluation.  The  evaluation  plan  should 
include  an  assessment  of  the  current 
institutional  needs  at  the  time  of 
program  inception  with  specific 
reference  to  project  objectives:  formative 
evaluation  to  allow  for  mid-course 
revisions  in  the  implementation 
strategy;  and,  at  the  conclusion  of  the 
project,  summative  evaluation  of  the 
degree  to  which  the  project's  objectives 
have  been  achieved  together  with 
observations  about  the  projects' 
continuing  potential  to  influence  the 
participating  institutions  and  their 
surrounding  communities  or  societies. 
The  final  evaluation  should  also  include 
recommendations  about  how  to  build 
upon  project  achievements.  Evaluative 
observations  by  external  consultants 
with  appropriate  subject  and  regional 
expertise  are  especially  encouraged. 

Participant  Eligibility:  This  project  is 
designed  to  support  exchanges  of 
faculty,  administrators,  staff,  and 
advanced  graduate  students  from  the 
Faculty  of  lournalism  at  MSU.  In 
addition,  participants  may  include  l^.S 
faculty,  administrators  and  staff,  and 
other  qualified  professionals  with 
relevant  expertise  in  journalism.  All 
participants  traveling  to  Russia  funded 
under  the  grant  must  be  U.S.  citizens. 
Foreign  participants  must  be  both 
qualified  to  receive  U.S.  J-1  visas  and 
willing  to  travel  to  the  U.S.  under  the 
provisions  of  a  J-1  visa  during  the 
exchange  visits  funded  by  this  program. 


Foreign  participants  may  not  be  U.S. 
citizens. 

Logistics:  The  grantee  organization 
will  be  responsible  for  most 
arrangements  associated  with  this 
program.  These  include  providing 
international  and  domestic  travel 
arrangements  for  all  participants, 
making  lodging  and  local  transportation 
arrangements  for  visitors,  orienting  and 
debriefing  participants,  and  preparing 
anv  other  necessary  support  material. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the  Project 
Objectives  Goals  and  Implementation 
(POGI)  and  Proposal  Submission 
Instruction  (PSI)  documents  for  this 
project  for  further  information. 

Budget  Guidelines:  The  Bureau 
anticipates  awarding  one  grant  of 
approximately  3500.000  to  support 
program  and  administrative  costs 
required  to  implement  this  project. 
Organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  are 
limited  to  360.000.  and  are  not 
encouraged  to  apply.  The  Bureau 
encourages  applicants  to  provide 
maximum  levels  of  cost  sharing  and 
funding  from  private  sources  in  support 
of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
project.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

.Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/U- 
03-08. 

For  Further  Information:  To  request  a 
solicitation  package,  contact  the 
Humphrey  Fellowships  and 
Institutional  Linkages  Branch;  Office  of 
Global  Educational  Programs,  Bureau  of 
Educational  and  Cultural  Affairs;  EGA/ 
A/S/U.  Room  349.  U.S.  Department  of 
State:  SA-44.  301  4th  Street,  SW., 
Washington.  DC  20547;  phone:  (202) 
619-5289,  fax:  (202)401-1433,  The 
Solicitation  Package  includes  more 
detailed  award  criteria,  all  application 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Applicants  desiring  more  information 
mav  contact  Program  Officer  Michelle 
Johnson  at  (202)205-8434  or 
johnsonmi@pd.state<^ov. 


Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

Contact  Information  for  the  Faculty  of 
Journalism  at  MSU:  Applicants  are 
strongly  encouraged  to  consult  with  the 
Faculty  of  Journalism  at  MSU.  More 
detailed  information  can  be  obtained 
from  their  web  site  at:  http:// 
ww^v.journ. msu.ru.  The  designated 
contact  person  for  this  project  is  Dr. 
Elena  Vartanova  who  may  be  reached  by 
e-mail  at:  eya@joum.msu.ru. 


To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package,  consisting  of  the  RFGP,  POGI, 
and  PSI  documents  may  be  downloaded 
from  the  Bureau's  website  at  http:// 
exchanges.state.gov/education/RFGPs. 

Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington.  DC  time  on  Friday. 
September  20.  2002.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Approximate  Program  Dates:  Pending 
availability  of  funds,  grants  should 
begin  on  or  about  January  1 .  2003. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  ten  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/U-03-08.  Program 
Management,  ECA/EX/PM,  Room  534. 
301  4th  Street.  SW,,  Washington.  DC 
20547, 

No  later  than  one  week  after  the 
competition  deadline,  applicants  must 
also  submit  the  Proposal  Title  Sheet, 
Executive  Summary,  and  Proposal 
Narrative  sections  of  the  proposal  as  e- 
mail  attachments  in  Microsoft  Word 
(preferred),  WordPerfect,  or  as  ASCII 
text  files  to  the  following  e-mail 
address:  partnerships@pd.state.gov  In 
the  e-mail  subject  line,  include  the 
following:  ECA/A/S/U-03-08.  The 
Bureau  will  transmit  these  files 
electronically  to  the  Public  Affairs 
section  at  the  U.S.  Embassy  for  its 
review,  with  the  goal  of  reducing  the 
time  it  takes  to  get  embassy  comments 
for  the  Bureau's  grants  review  process. 
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Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review- 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106—113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  by  the 
Public  Diplomacy  section  overseas. 
Eligible  proposals  will  be  subject  to 
compliance  with  Federal  and  Bureau 
regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory-  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultvu-al  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 


are  not  rank  ordered  and  all  earn.-  equal 
weight  in  the  proposal  evaluation: 

1 .  Program  planning  and  ability  to 
achieve  program  objectives:  Proposals 
should  exhibit  originality,  substance, 
precision,  and  resourcefulness. 
Proposals  should  have  reasonable  and 
feasible  project  objectives  that  are 
clearly  relevant  to  the  Faculty  of 
Journalism.  A  detailed  agenda  and 
relevant  work  plan  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  Agenda  and  plan  should 
adhere  to  the  program  overview  and 
guidelines  described  above  and  should 
clearly  demonstrate  how  the  partnership 
will  meet  the  project's  objectives. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  are 
included  in  project  objectives  for  all 
institutional  partners.  Issues  resulting 
from  differences  of  race,  ethnicity, 
gender,  religion,  geography,  socio- 
economic status,  or  physical  challenge 
should  be  addressed  during  project 
implementation.  In  addition,  project 
participants  and  administrators  should 
reflect  the  diversity  within  the  societies 
which  they  represent  (see  the  section  of 
this  document  of  "Diversity.  Freedom, 
and  Democracy  Guidelines").  Proposals 
should  also  discuss  how  the  various 
institutional  partners  approach  diversity 
issues  in  their  respective  communities 
or  societies. 

3.  Institutional  Capacity  and 
Commitment:  Proposals  should 
demonstrate  institutional  resources 
adequate  and  appropriate  to  achieve 
program  goals.  Relevant  factors  include: 
the  match  between  partner  departments 
and  schools:  and  the  availability  of 
sufficient  numbers  of  faculty  and/or 
administrators  willing  and  able  to 
participate.  Proposals  should  provide 
evidence  of  strong  institutional 
commitment  by  all  participating 
institutions  and  an  indication  of 
collaborative  program  planning. 
Proposals  should  demonstrate  promise 
of  sustainability  and  long-term  impact 
which  will  be  reflected  in  a  plan  for 
continued,  non-U. S.  government 
support  and  follow-on  activities. 

4.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 


5.  Project  Evaluation  Proposals 
should  outline  a  methodology  for 
determining  the  degree  to  which  a 
project  meets  its  objectives,  both  w^hile 
the  project  is  underway  and  at  its 
conclusion.  The  final  project  evaluation 
should  include  an  external  component 
and  should  provide  observations  about 
the  project's  influence  within  the 
participating  institutions  as  well  as  their 
surrounding  communities  or  societies. 

6.  Cost-effectiveness  and  cost  sharing: 
Administrative  and  program  costs 
should  be  reasonable  and  appropriate 
with  cost  sharing  provided  by  all 
participating  institutions  within  the 
context  of  their  respective  capacities. 
Cost  sharing  is  viewed  as  a  reflection  of 
institutional  commitment  to  the  project. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *     * 
*  to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   •    •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  for  Russia  and 
Emerging  Eurasian  Democracies  and 
Open  Markets  Support  Act  of  1992 
(FREEDOM  Support  Act). 

Notice 

The  terms  and  conditions  pfffblished 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanaton.-  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 
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Dated:  April  25.  2002. 
Rick  A.  Ruth, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs 
Department  of  State. 
[FR  Doc.  02-10903  Filed  5-1-02;  8:45  am] 

BILLING  C00€  4710-05-P 


TENNESSEE  VALLEY  AUTHORITY 

Notice  of  Publication  of  Draft  Report 
implementing  Guidelines  for  Ensuring 
and  IMaximizing  the  Quality, 
Objectivity,  Utility  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies 

agency:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  publication  of  draft 
report  with  request  for  comments. 

SUMMARY:  On  September  28.  2001  the 
Office  of  Management  and  Budget 
published  Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity. 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies.  In 
response  to  those  guidelines,  the 
Tennessee  Valley  Authority  (T\'A)  has 
posed  a  draft  report  setting  forth  its 
proposed  information  quality  guidelines 
on  its  Web  site  at  www.fva.gov/ 
infoquality. 

(Authority:  Section  515,  Pub.  L.  106-554.  66 
FR49718'(Sept.  28.2001)) 

DATES:  Effective  Date:  May  1.  2002. 

Comment  Date:  Comments  on  TVAs 
draft  report  must  be  submitted  on  or 
before  June  3,  2002. 

ADDRESSES:  Please  submit  comments  to 
Information  Quality,  400  West  Summit 
Hill  Drive  ET-6A,  Knoxville,  Tennessee 
37902. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  J.  Collins,  400  West  Summit  Hill 
Drive,  WT-8A-K,  Knoxville,  Tennessee 
37902.  Telephone  865-632-6127. 

Dated;  April  26.  2002. 
Diane  I.  Bunch, 

Chief  Information  Officer. 

(FR  Doc.  02-10828  Filed  5-1-02;  8:45  am] 

BILLING  CODE  S120-0»-M 


DEPARTH^ENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-12146] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Number 
2115-0050 

agency:  Coast  Guard,  DOT, 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  0MB  for  the  renewal  of  one 
Information  Collection  Request  (ICR). 
The  ICR  concerns  the  Bridge  Permit 
Application  Guide.  Before  submitting 
the  ICR  to  OMB,  the  Coast  Guard  is 
requesting  comments  on  it. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  1,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2002-12146] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(i)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Caution:  Because  of  recent 
delays  in  the  delivery  of  mail,  your 
comments  may  reach  the  Facility  more 
quickly  if  you  choose  one  of  the  other 
means  described  below. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  Bv  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  document  [USCG  2002- 
12146],  and  give  the  reasons  for  the 
comments.  Please  submit  all  comments 
and  attachments  in  an  unbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Request 

1.  Title:  Bridge  Permit  Application 
Guide. 

OMB  Control  Number:  2115-0050. 

Summary:  The  collection  of 
information  is  a  request  for  a  bridge 
permit  submitted  as  an  application  for 
approval  by  the  Coast  Guard  of  any 
proposed  bridge  project.  An  applicant 
must  submit  to  the  Coast  Guard  a  letter 
of  application  along  with  letter-size 
drawings  (plans)  and  maps  showing  the 
proposed  project  and  its  location. 

Need;  33  U.S.C.  401,  491,  525,  and. 
535  authorize  the  Coast  Guard  to 
approve  plans  and  locations  for  all 
bridges,  or  causeways,  that  go  over 
navigable  waters  of  the  United  States. 

Respondents:  Public  and  private 
owners  of  bridges  over  navigable  waters 
of  the  United  States. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is  4000 
hours  a  year. 

Dated:  April  26,  2002. 
J.E.  Evans, 

Acting  Director  of  Information  and 
Technology. 
[FR  Doc.  02-10934  Filed  5-1-02;  8:45  am] 

BILLING  CODE  4910-1 S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-34] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simunary  of 
dispositions  of  certain  petitions 


Federal  Register /Vol.  67.  No.  85 /Thursday.  May  2.  2002 /Notices 


22159 


previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summar\'  is  intended  to  affect  the 
legal  status  of  any  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
This  notice  is  published  pursuant  to 
14CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  April  26. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  .Vo.;  FAA-2002-11992. 

Petitioner:  Kent  State  University 
Flight  Operations. 

Section  of  14  CFR  Affected:  14  CFR 
135.251.  135.255.  and  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kent  State 
University  to  conduct  local  sightseeing 
flights  in  the  vicinity  of  Stow.  Ohio  for 
its  community  Aviation  Day  on 
September  8.  2002,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  04/15/2002.  Exemption  No. 
7756 

Docket  No.:  FAA-2002-11887. 

Petitioner:  American  Airlines  Flight 
Academv. 

Section  of  14  CFR  Affected:  14  CFR 
121.440(a)  and  SFAR  58.  paragraph 
6(b)(3)(ii)(A). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  American 
Airlines  to  meet  line  check 
requirements  using  an  alternative  line 
check  program. 

Grant.  04/16/2002,  Exemption  No. 
5950D  (Previously  Docket  27712) 

Docket  No.:  FAA-2002-11723. 

Petitioner:  United  States  Coast  Guard. 

Section  of  14  CFR  Affected:  14  CFR 
91.117(b)  and  (c).  91.119(c).  91.159(a). 
and  91.209(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  United  States 
Coast  Guard  to  conduct  air  operations  in 
support  of  drug  law  enforcement  and 
drug  traffic  interdiction  without  meeting 
certain  part  91  provisions. 

Grant,  04/16/2002,  Exemption  No. 
5231F  (Previously  Docket  25177) 

Docket  No.:  FAA-2002-12010. 

Petitioner:  Taunton  Airport 
Association,  Inc. 


Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255.  and  135.353,  and 
appendixes  I  and  J  to  part  121. 
Description  of  ReUef  Sought/ 
Disposition:  To  permit  Taunton  Airport 
Association  to  conduct  local  sightseeing 
flights  at  the  Taunton  Municipal  Airport 
for  it's  annual  charity  fundraising  event 
on  October  26.  2002.  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  04/15/2002.  Exemption  No. 
7758 
Docket  No. :  FAA-2002-1 1763. 
Petitioner:  Western  North  Carolina  Air 
Museum. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  and  135.353.  and 
appendixes  I  and  J  to  part  121. 
Description  of  Relief  Sought/ 
Disposition:  To  permit  Western  North 
Carolina  Air  Museum  to  conduct  local 
sightseeing  flights  at  Hendersonville, 
North  Carolina  airport  for  an  Air  Fair  on 
May  4-5.  2002.  and  August  30-31.  and 
September  1-2.  2002,  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  04/15/2002.  Exemption  No. 
7757 
Docket  No.:  F.\A-2002-11961. 
Petitioner:  EK  Aviation. 
Section  of  14  CFR  Affected:  14  CFR 
135.251.  135.255.  and  135.353.  and 
appendixes  I  and  J  to  part  121. 
Description  of  Relief  Sought/ 
Disposition:  To  permit  EK  Aviation  to 
conduct  local  sightseeing  flights  at 
Sidnev  and  Urbana,  Ohio  for  their 
Airfairs  on  lune  29  and  luly  4.  2002.  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant.  04/11/2002.  Exemption  No. 
7752 
Docket  No.:  FAA-2002-1 15 70. 
Petitioner:  Skv  Helicopters.  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:To  permit  Sky  Helicopters 
to  operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant,  04/15/2002.  Exemption  No. 
6430C  (Previously  Docket  No.  28499) 
Docket  No.:  FAA-2002-1 2097, 
Petitioner:  Mirabella  Yachts.  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mirabella  to 
operate  certain  aircraft  under  part  135 
without  a  TS0-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 


Grant.  04/16/2002.  Exemption  No. 
7178 A  (Previously  Docket  No  29973) 
Docket  No  :  FAA-2002-1 1935. 
Petitioner:  Challenged  Child  and 
Friends.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251.  135,255.  and  135,353.  and 
appendixes  1  and  )  to  part  121. 
Description  of  Relief  Sought/ 
Disposition:  To  permit  Challenged  Child 
to  conduct  charitable  airlifts  for  an 
event  on  April  27.  2002.  for 
compensation  or  hire,  without 
complving  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  04/19/2002.  Exemption  No. 
7180A  (Previously  Docket  No.  29962) 
Docket  No.:  FAA-2001-8871 
Petitioner:  Mentone  Flving  Club,  Inc. 
Section  of  14  CFR  Aflected:  14  CFR 
135.251.  135.255.  and  135.353.  and 
appendixes  I  and  I  to  part  121. 
Description  of  Relief  Sought/ 
Disposition' To  permit  Mentone  to 
conduct  local  sightseeing  flights  at 
Fulton  County  Airport  for  the  Round 
Barn  Festival  charitable  event  on  lune  8. 
2002.  for  compensation  or  hire,  without 
complving  with  certain  anti-drug  and 
alcohol  requirements  of  part  135. 

Grant.  04/16/2002,  Exemption  No. 
7759 
Docket  No.:  FAA-2002-1 1939. 
Petitioner:  Civil  Air  Patrol, 
Section  of  14  CFR  Affected  14  CFR 
subpart  F  of  part  91, 

Description  of  Relief  Sought 
Disposition:  To  permit  Civil  Air  Patrol 
to  operate  small  aircraft  under  subpart 
F  of  part  91  and  receive  limited 
reimbursement  for  certain  flights  within 
the  scope  of  and  incidental  to  Civil  Air 
Patrol's  corporate  purposes  and  US  Air 
Force  Auxiliary  status. 

Grant.  04/24/2002.  Exemption  No. 
6485C  I  Previously  Docket  284541 
Docket  No  :  FAA-2002-1 1937. 
Petitioner:  Butler  Aircraft  Companv 
Section  of  14  CFR  Affected:  14  CFR 
91611. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Butler  to  conduct 
ferry  flights  with  one  engine  inoperative 
on  McDonnell  Douglas  DC-6  and  DC-7 
airplanes  without  obtaining  a  special 
flight  permit  for  each  flight. 

Grant.  04/24/2002.  Exemption  No. 
5204F  (Previously  Docket  22822) 
Docket  No.:  FAA-2002-1 21 74 
Petitioner:  Hageland  Aviation 
Ser\'ices.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hageland  to 
operate  certain  aircraft  under  part  135 
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without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant.  04/25/2002.  Exemption  No. 
71 83 A  (Previously  Docket  29965) 

|FR  Doc.  02-10948  Filed  5-1-02;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Phoenix  Sky 
Hartwr  International  Airport,  Phoenix, 
AZ 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Phoenix  Sky  Harbor  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Lawr  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  May  31.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division.  P.O. 
Box  92007,  Los  Angeles.  CA  90009.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  David  Krietor,  Director, 
City  of  Phoenix  Aviation  Department. 
3400  Sky  Harbor  Blvd.,  Phoenix.  AZ 
85034.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
city  of  Phoenix  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Flynn,  Supervisor,  Arizona 
Standards  Section,  FAA  Airports 
Division,  P.O.  Box  92007.  Los  Angeles. 
CA.  90009,  Telephone:  (310)  725-3632. 
The  application  may  be  reviewed  in 
person  at  15000  Aviation  Blvd., 
Lawndale,  CA90261. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Phoenix  Sky  Harbor  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  ]X  of  the  Omnibus 


Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  On  April  24,  2002,  the 
FAA  determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
city  of  Phoenix  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  20,  2002. 

The  following  is  a  brief  overview  of 
the  application  No.:  02-06-C-OO-PHX. 

Level  of  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  July  1, 
2002. 

Proposed  charge  expiration  date:  June 
1 ,  2006. 

Total  estimated  PFC  revenue: 
$224,366,000. 

Brief  description  of  the  proposed 
projects:  Complete  Third  Runway.  {7R- 
25L)  and  Associated  Projects,  Rebuild 
Center  Runway  (7L/25R)  and  Associated 
Projects,  Capital  Security 
Improvements,  Community  Noise 
Reduction  Program  (Voluntary  Land 
Acquisition/Property  Exchange), 
Operating  Security  Improvements, 
Residential  Sound  Assistance  Program 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1 , 
2002. 

Proposed  charge  expiration  date:  June 
1,  2006. 

Total  estimated  PFC  revenue: 
$38,640,000. 

Brief  description  of  the  proposed 
project:  Automated  People  Mover 
System  (APM) — Design  Only. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  filing  FAA 
form  1800-31  and  Commuters  or  Small 
Certificated  Air  Carriers  filing  DOT  form 
298-CTl  or  El. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  Phoenix  Aviation 
Department. 

Issued  in  Lawndale.  California,  on  April 
24.  2002. 
Ellsworth  Chan, 

Manager.  Safety  G-  Standards  Branch, 
Western-Pacific  Region. 

[FR  Doc.  02-10941  Filed  5-1-02;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2000-7257;  Notice  No.  28] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

SUMMARY:  FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Wednesday,  May 
29,  2002. 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  the  Wyndham 
Washington,  DC,  1400  M  Street,  NW. 
Washington.  DC  20005,  (202)  429-1700. 
The  meeting  is  open  to  the  public  on  a 
first-come,  first-served  basis  and  is 
accessible  to  individuals  with 
disabilities.  Sign  and  oral  interpretation 
can  be  made  available  if  requested  10 
calendar  days  before  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Butera,  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue.  NW,  Stop  25,  Washington,  DC 
20590.  (202)  493-6212/6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development.  FRA,  1120  Vermont 
Avenue.  NW,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6302. 
SUPPLEMENTAL  INFORMATION:  Pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory' 
Committee  Act  (Pub.  L.  92-463),  FRA  is 
giving  notice  of  a  meeting  of  the 
Railroad  Safety  Advisory'  Committee 
("RSAC").  The  meeting  is  scheduled  to 
begin  at  9:30  a.m.  and  conclude  at  4:00 
p.m.  on  Wednesday,  May  29,  2002.  The 
meeting  of  the  RSAC  will  be  held  at  the 
Wyndham,  Washington,  DC,  NW., 
Washington,  DC  20005,  (202)  429-1700. 
All  times  noted  are  Eastern  Standard 
Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
voting  representatives  and  five  associate 
representatives  drawn  from  among  32 
organizations  representing  various  rail 
industry  perspectives,  two  associate 
representatives  from  the  agencies  with 
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railroad  safety  regulatory  responsibility 
in  Canada  and  Mexico  and  other  diverse 
groups.  Staffs  of  the  National 
Transportation  Safety  Board  and  Federal 
Transit  Administration  also  participate 

in  an  advisorv'  capacity. 

The  RSAC  "will  commence  with 
opening  remarks  from  the  FRA 
Administrator.  The  morning  session 
will- be  dedicated  to  a  discussion  of  the 
state  of  railroad  safety  presented  by  the 
Associate  Administrator  for  the  Office  of 
Safety.  Status  briefings  will  be  held  on 
Locomotive  Cab  Working  Conditions 
(brief  report  on  the  recent  approval  of 
the  Sanitation  Rule  and  a  status  report 
on  the  noise  initiative),  Accident/ 
Incident  Reporting.  Event  Recorders, 
and  other  Working  Group  activities.  The 
Committee  may  be  requested  to  act 
upon  recommendations  of  the  Accident 
Reports  Working  Group  on  OSHA 
conformity  (RSAC  Task  01-1). 
recommendations  of  the  Positive  Train 
Control  Working  Group  for  resolution  of 
comments  on  the  proposed  rule  for 
Processor-Based  Signal  and  Train 
Control  Systems  (RSAC  Task  97-6)  and 
recommendations  of  the  Roadway 
Maintenance  Machines  Working  Group 
on  the  proposed  rule  (RSAC  Task  96-7). 
The  RSAC  will  also  be  briefed  on  the  1- 
800  Highway-Rail  Crossing  Notification 
System  and  the  Freight  Rolling  Stock 
Reflectorization  action. 

See  the  RSAC  Web  site  for  details  on 

pending  tasks  at: 

http://rsac.fra.dot.gov/.  Please  refer  to 
the  notice  published  in  the  Federal 
Register  on  March  11.  1996  (61  FR 
9740)  for  more  information  about  the 
RSAC. 

Issued  in  Washington.  DC  on  April  29, 
2002, 

George  A.  Gavalla. 
Associate  Administrator  for  Safety. 
[FR  Doc.  02-10953  Filed  5-1-02;  8:45  am] 
BILLING  COOti  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34188] 

ISG  South  Chicago  &  Indiana  Harbor 
Railway  Company — Acquisition  and 
Operation  Exemption— Rail  Lines  of 
the  Chicago  Short  Line  Railway 
Company 

ISG  South  Chicago  &  Indiana  Harbor 
Railway  Company  (SCIH),  a  noncarrier,' 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate, 
pursuant  to  an  agreement  entered  into 


'  SCIH  is  a  wholly  owned  subsidiary  of  ISG 
Indiana  Harbor  Inc..  which  is  a  wholly  owned 
subsidiary  of  International  Steel  Group,  Inc.  (ISG). 


between  ISG  and  LTV  Steel  Company. 
Inc.  (LTV),  the  railroad  lines,  trackage 
rights,  and  substantially  all  other  assets 
of  the  Chicago  Short  Line  Railway 
Company  (CSL).-^  SCIH  will  acquire 
CSL's  interest  in  approximately  5  miles 
of  railroad  line  generally  located 
between  Pullman  Junction  and  Rock 
Island  Junction,  in  South  Chicago.  Cook 
County.  IL.  Specifically,  SCIH  proposes 
to  acquire  the  following:  (1)  An 
undivided  one-half  interest  in  and  to: 
1,595  track  feet  of  track  commencing  at 
approximately  EPS  155+95  near  E.  95th 
Street  and  Woodlawn  Avenue  and 
ending  at  approximately  EPS  171+90 
near  E.  95th  Street  and  Stony  Island 
Avenue:  312  track  feet  of  track 
commencing  at  approximately  EPS 
171+90  and  ending  at  approximately 
EPS  175+02;  193  track  feet  of  crossover 
track  located  between  approximately 
EPS  170+95.2  and  approximately  EPS 
172+88.2:  the  westerly  segment  of 
crossover  track  being  95  track  feet 
located  at  approximately  EPS  174+07 
and  connecting  to  the  east  bound  main 
track  as  located  near  E.  95th  St.  and 
Stony  Island  Avenue,  irtthe  City  of 
Chicago;  (2)  978  track  feet  extending 
from  approximately  EPS  175+02  near  E. 
95th  Street  and  Stony  Island  Avenue  to 
approximately  EPS  l"84+80:  (3)  two 
parallel  main  railroad  tracks,  one 
comprised  of  approximately  10.754 
track  feet  and  the  other  comprised  of 
approximately  9.254  track  feet, 
extending  from  approximately  EPS 
175+02  near  E.  95th  St.  and  South 
Chicago  Avenue  to  approximately  EPS 
282+61  near  E.  95th  and  South  Chicago 
Avenue,  in  the  City  of  Chicago;  (4)  an 
undivided  one-half  interest  in 
approximately  976  track  feet  of  track 
providing  a  rail  connection  with  Norfolk 
Southern  Railway  Company  (NS)  at 
Rock  Island  Junction  near  E.  95th  Street 
and  South  Chicago  Avenue  as  located 
beginning  at  approximately  EPS  275+44: 
and  (5)  one  track  comprised  of 
approximately  186  track  feet  at  South 
Chicago  Avenue,  in  the  City  of  Chicago. 
SCIH  also  will  acquire  more  than  5 
miles  of  yard,  switching,  industrial  and 
other  trackage  owned  by  CSL  in  the 
vicinity  of  its  98th  Street  Yard  in  South 
Chicago  and  in  the  vicinity  of  the  Acme 
Steel  facility  in  South  Deering.  IL,  over 
which  the  Board  does  not  have 
jurisdiction.  See  49  U.S.C.  10906. 
In  addition  to  the  railroad  lines 
owned  by  CSL,  SCIH  will  acquire  any 
and  all  trackage  rights  that  are  held  by 
CSL  over  the  rail  lines  of  third  parties 
These  trackage  rights  include  the 
following  9.65  miles  of  overhead 
trackage  rights  that  CSL  acquired  from 


Consolidated  Rail  that  are  currently 
operated  by  NS:  (1)  The  0.05±-mile 
segment  between  NSs  right-of-way  line 
and  the  point  of  switch  of  the  new- 
interlocked  switch  in  NSs  Chicago  Line 
at  milepost  509. 5±.  in  South  Chicago.  IL; 

(2)  the  7.40±-mile  segment  comprising 
main  tracks  (including  appurtenant 
sidings,  crossovers,  and  connecting 
tracks)  of  the  NS  Chicago  Line  between 
milepost  502. 6t,  at  Indiana  Harbor.  IN, 
and  milepost  510. 0±,  at  South  Chicago; 

(3)  the  0.20±-mile  segment  of  the  BRC 
connection  lead  between  the  connection 
with  the  NS  Chicago  Line  main  track  at 
milepost  509. 7:t.  in  South  Chicago,  then 
westerlv  to  NSs  property  line  at  Rock 
Island  Junction.  IL;  and  (4)  the  2  0±-mile 
segment  of  NSs  Calumet  River  Line 
between  its  connection  with  the  Chicago 
Line  at  milepost  0.0±.  in  South  Chicago, 
and  milepost  1  9±,  at  South  Chicago, 
plus  0.1±-mile  through  110th  Street 
Yard.* 

SCIH  also  will  acquire  approximately 
13.5  miles  of  CSL's  overhead  trackage 
rights  over  the  following  railroad  lines: 
(1)  CSXT's  Lake  Subdivision  between 
approximately  milepost  251.3  near 
Indiana  Harbor.  IN,  and  approximately 
milepost  257.3  near  Rock  Island 
Junction,  IL.  a  distance  of  approximately 
6  miles:  (2)  NS's  ex-NKP  line  and 
parallel  ex-C&WI  line  between  Pullman 
Junction,  IL,  and  South  Deering,  a 
distance  of  approximately  2  miles;  (3) 
Belt  Railway  of  Chicago's  District  Tracks 
between  Rock  Island  Junction  and  South 
Deering.  a  distance  of  approximately  2.5 
miles;  and  (4)  Chicago  Rail  Link's 
railroad  line  between  Rock  Island 
Junction  and  South  Deering.  a  distance 
of  approximately  3  miles. 

The  total  distance  of  trackage  rights 
proposed  to  be  acquired  by  SCIH  is 
approximately  23.15  miles.  SCIH  will 
also  acquire  any  and  all  rights  held  by 
CSL  to  operate  over  the  tracks  of  third 
parties  for  interchange,  switching  and 
other  purposes.  Separate  Board  approval 
is  not  required  for  the  acquisition  of 
these  rights. 

SCIH  certifies  that  its  projected 
annual  revenues  as  a  result  of  this 
transaction  will  not  result  in  the 
creation  of  a  Class  I  or  Class  II  rail 
carrier,  and  further  certifies  that  its 
projected  annual  revenues  will  pot 
exceed  those  that  would  qualif\-  it  as  a 
Class  III  rail  carrier.  SCIH  will  become 
a  Class  III  rail  carrier  after 
consummation  of  the  transaction 
proposed  here  and  it  will  operate  as  a 
switching/terminal  railroad. 


-c;SL  IS  a  subsidian  of  LTV 


'  See  Chicago  Line  Railway  Company — Troclcage 
Rights  Exemption — Consolidated  Bail  Corporation. 
Finance  Docket  No.  32828  (ICC  served  Dec.  29. 
1995) 
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The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  April 
9.  2002,  the  effective  date  of  the 
exemption  (7  days  after  the  exemption 
was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34188,  must  be  filed  with 
the  Surface  Transportation  Board,  Case 
Control  Unit.  1925  K  Street  N\V. 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  each  pleading 
must  be  served  on  Kevin  M.  Sheys. 
Kirkpatrick  &  Lockhart  LLP.  1800 
Massachussets  Avenue  NW.  2nd  Floor, 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'•WWW.STB.DOT.GOV.' 

Decided:  April  25,  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary'. 

[FR  Doc.  02-10752  Filed  5-1-02;  8:45  ara| 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

April  25.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury^  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington.  DC  20220 
DATES:  Written  comments  should  be 
received  on  or  before  June  3.  2002  to  be 
assured  of  consideration. 

Internal  Revenue  Service 

OAfB  Number:  1545-0863. 

Regulation  Project  Number:  LR-218- 
78  Final. 

Type  of  Review:  Extension. 

Title:  Product  Liability  Losses  and 
Accumulations  for  Product  Liability 
Losses. 


Description:  Generally,  a  taxpayer 
who  sustains  a  product  liability  loss 
must  carrv  the  loss  back  10  years. 
However,  a  taxpayer  may  elect  to  have 
such  loss  treated  as  a  regular  net 
operating  loss  under  section  172.  If 
desired,  such  election  is  made  by 
attaching  a  statement  to  the  tax  return. 
The  statement  will  enable  the  IRS  to 
monitor  compliance  with  the  statutory 
requirements. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.500  hours. 

OMB  Number:  1545-1126. 

Regulation  Project  Number:  INTL- 
121-90.  INTL-292-90.  and  INTL-361- 
89  Final. 

Type  of  Review:  Extension. 

Title:  treaty-Based  Return  Positions. 

Description:  Regulation  section  301- 
6114-1  sets  forth  the  reporting 
requirements  under  §6114.  Persons  or 
entities  subject  to  this  reporting 
requirement  must  make  the  required 
disclosure  on  a  statement  attached  to 
their  return,  in  the  manner  set  forth  or 
be  subject  to  a  penalty.  Regulation 
section  301. 7701  (b)-7(a)(4)(iv)(C)  sets 
forth  the  reporting  requirement  for  dual 
resident  S  corporation  shareholders  who 
claim  treaty  benefits  as  noruresidents  of 
the  United  States. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
6.020. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
6.015  hours. 

OMB  Number:  1545-1244. 

Regulation  Project  Number:  PS-39-89 
NPRM. 

Type  of  Review:  Extension. 

Title:  Limitation  on  Passive  Activity 
Losses  and  Credits — Treatment  of  Self- 
Charged  Items  of  Income  and  Expense. 

Description:  The  IRS  will  use  this 
information  to  determine  whether  the 
entity  has  made  a  proper  timely  election 
and  to  determine  that  taxpayers  are 
complying  with  the  election  in  the 
taxable  year  of  the  election  and 
subsequent  taxable  years. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 


Frequency  of  Response:  Other  (First 
taxable  year  that  entity  seeks  to  make 
election.). 

Estimated  Total  Reporting  Burden: 
100  hours. 

OMB  Number:  1545-1768. 

Revenue  Procedure  Number:  Revenue 
Procedure  2002-16. 

Type  of  Review:  Extension. 

Title:  Optional  Election  to  Make 
Monthly  §  706  Allocations. 

Description:  This  revenue  procedure 
allows  certain  partnerships  with  money 
market  fund  partners  to  make  an 
optional  election  to  close  the 
partnership's  books  on  a  monthly  basis 
with  respect  to  the  money  market  fund 
partners. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  12  hours. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12.000  hours. 

Clearance  Officer:  Glenn  Kirkland. 
Internal  Revenue  Service.  Room  6411- 
03,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New- 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-10887  Filed  5-1-02;  8:45  am] 

BILLING  CODE  *83(^^C^-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Annual  Letter  (A)  and  Annual  Letter 
(B),  Certification  of  Authority 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
"Annual  Letter  (A)  and  Annual  Letter 
(B),  Certification  of  Authority." 
DATES:  Written  comments  should  be 
received  on  or  before  July  1,  2002. 
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ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Records  and 
Information  Management  Branch,  Room 
135,  Hyattsville.  Maryland  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dorothy  Martin, 
Manager.  Surety  Bond  Branch.  3700 
East  West  Highway,  Room  608A. 
Hyattsville,  MD  20782.  (202)  874-6775. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Annual  Letter  (A)  and  Annual 
Letter  (B),  Certification  of  Authority. 

OMB  Number:  1510-0057. 

Form  Number:  None. 

Abstract:  This  letter  is  used  to  collect 
information  from  companies  to 
determine  their  acceptability  and 
solvency  to  write  or  reinsure  federal 
surety  bonds. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
417. 

Estimated  Time  Per  Respondents:  62.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  26,063. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessar)'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  ser\'ices  to 
provide  information. 


Dated:  .^pril  29,  2002. 
ludith  R.  Tillman, 

Assistant  Commissioner.  Financial 

Operations. 

|FR  Doc.  02-10849  Filed  .S-1-02;  8:45  am) 

BILLING  CODE  4B10-3S-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Fall  2002 
Solicited  Grant  Competition  Grant 
Program 

AGENCY:  United  States  Institute  of  Peace. 
action:  Notice. 


SUMMARY:  The  Agency  Announces  its 
Upcoming  Fall  2002  Solicited  Grant 
Competition.  The  Solicited  Grant 
competition  is  restricted  to  projects  that 
fit  specific  themes  and  topics  identified 
in  advance  by  the  Institute  of  Peace. 
The  themes  and  topics  for  the  Fall 
2002  Solicited  competition  are: 

•  Solicitation  A:  Religion,  Conflict, 
and  Peacebuilding. 

•  Solicitation  B:  Democratic 
Governance  and  the  Role  of  the  Military. 

Deadline  (Receipt  of  Application     . 
Material):  October  1.  2002. 

Notification  of  Awards:  March  31, 
2003. 

Applications  Material:  Available 
Upon  Request. 

ADDRESSES:  For  more  information  and 
an  application  package:  United  States 
Institute  of  Peace,  Grant  Program. 
Solicited  Grants,  1200  17th  Street.  NW, 
Suite  200.  Washington,  DC  20036-3011. 
(202)  429-3842  (phone),  (202)  429-6063 
(fax),  (202)  457-1719  (TTY).  Email: 
grant_program@usip.org. 

Application  material  available  on-line 
starting  mid  May  2002:  muv. usip.org/ 
grant.html. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Grant  Program,  Phone  (202)-429-3842 

Dated:  .-Xpril  23.  2002. 
Bernice  |.  Carney. 

Director  Office  of  Administration 

|FR  Dor.  02-1 08,50  Filed  .i-1-02.  8:4.'")  ami 

BILLING  CODE  6820-AR-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Fall  Unsolicited 
Grant  Competition  Grant  Program 

AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 


education  and  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
resolution.  The  Unsolicited  competition 
is  open  to  anv  project  that  falls  within 
the  Institutes  broad  mandate  of 
international  conflict  resolution. 

Deadline  (Receipt  of  Application 
Material):  OcXobe.T  1.  2002 

Notification  of  Awards-  March  31, 
2003. 

Applications  Material:  Available 
Upon  Request. 

ADDRESSES:  For  more  information  and 
an  application  package:  United  States 
Institute  of  Peace.  Grant  Program.  1200 
17th  Street.  NW..  Suite  200. 
Washington,  DC  20036-3011.  (202)  429- 
3842  (phone).  (202)  429-6063  (fax), 
(202)  457-1719  (TTY).  Email: 
grcin t_program'Susip  org. 

Application  material  available  on-line 
starting  mid  May  2002:  ^^^\^^  usip.org/ 
grant. htmi 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Grant  Program.  Pliono  (202)  429- .^842, 
E-mail:  grant  jjrogram'&usip. org. 

Dated:  .\pril  23.  2002 
Bernice  J.  Carney, 
Director,  Office  of  Administration. 

IFR  D(H    02-10H51  Filed  5-1-02;  8:45  ami 

BILLING  CODE  SS20-AR-M 


SUMMARY:  The  Agency  announces  its 

Upcoming  Unsolicited  Grant  Program, 
which  offers  support  for  research. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development 
Cooperativese  Studies  Evaluation 
Committee;  Notice  of  Meeting 

The  Department  of  \'(nf>rdn>  Affairs 
(\'A)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Research  and 
Development.  Cooperative  Studies 
Evaluation  Committee  will  be  held  at 
the  Hyatt  Regency  Crystal  City  at  Reagan 
National  Airport.  2799  lefferson  Davis 
Highway.  Arlington.  VA  22202.  on  May 
16.  2002  The  session  is  scheduled  to 
begin  at  8:00  am,  and  end  at  3:00  p.m. 
The  three  new  studies  submitted  for 
review  are:  Diiodothyroproprionic  Acid, 
a  Thvroid  Analog  to  Treat  Heart  Failure, 
Phase  II  Trial:  The  Midwest  Gulf  War 
Cohort  Study:  and  Ft,  Devens  Gulf  War 
Veteran  Cohort.  A  Longitudinal  Study. 

The  Committee  advises  the  Chief 
Research  and  Development  Officer 
through  the  Director  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibility  of  the  studies,  the  adecjuacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  human 
subjects. 
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The  meeting  will  be  open  to  the 
pubhc  from  8:00  a.m.  to  8:30  a.m.  to 
discuss  the  general  status  of  the 
program.  Those  who  plan  to  attend 
should  contact  Ms.  Denise  Shorter.  Staff 
Assistant,  Department  of  Veterans 
Affairs  (125D),  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420.  at  (202) 
565-7016. 

The  meeting  will  be  closed  from  8:M) 
a.m.  to  3:00  p.m.  This  portion  of  the 
meeting  involves  consideration  of 


specific  proposals  in  accordance  with 
provisions  set  forth  in  section  10(d)  of 
Public  Law  92-463,  as  amended  by 
sections  5(c)  of  Public  Law  94-409,  and 
5  LI.S.C  552b(c)(6).  During  the  closed 
session  of  the  meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 
critiques  of  research  proposals,  and 
similar  documents,  and  the  medical 


records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Bv  Direction  of  the  Secretary. 

Dated:  April  29.  2002. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-10954  Filed  5-1-02:  8:45  am] 
BILLING  CODE  8320-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register,  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnale  document  categories 
elsewhere  in  the  issue. 


Kt'diTuI  Register 
Vol.  67,  No.  85 
Thursday.  May  2,  2002 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  020325069-2069-01 :  I.D. 
071299C] 

RIN  0648-AM91 

Atlantic  Highly  Migratory  Species 
(HMS)  Fishing  Vessel  Permits;  Charter 
Boat  Operations 

Correction 

In  proposed  rule  document  OJ-l l),U  1 
beginning  on  page  2071 H  in  the  i>,^ue  t.i 


Fruia\    April  Jfv  J0()_,  niakr  the 
Iciiidwing  (  nrrec'tKin^ 

1  On  pdg(^  20~lfi,  ;n  the  v,.(  una 

(  i.iunm,  under  the  DATES  iie.niini:   ;n  :he 
third  line.   ■Mav  2H,  JOOJ'   -hnuid  reaii 
■'Mav  l.i.  20()2' 

2  On  the  same  page,  ;n  the  vami- 

I  (ihinin,  under  the  same  headmu      Mav 
2ii    2()(I2"  vhniild  fad     NlaN   2,1    2002  ■ 

|FR  Doc.  C2-10:i4  l  1-  iied  5-1-02:  8:45  ami 

BILLING  CODE  1505-Oi-D 


Thursday, 
May  2,  2002 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  52 

Approval  and  Promulgation  of  .\ir  Quality 
Implementation  Plans:  Montana:  Billings 
Laurel  Sulfur  Dioxide  State 
Implementation  Plan:  Final  Rule  and 
Proposed  Rule 
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Environmental  Protection  Agency 

40  CPR  Part  52 

[MT-001-0007.  MT-001-0008,  MT-001-0009 
and  MT-OO1-OO10;  FRL-7175-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Billings/Laurel  Sulfur  Dioxide 
State  Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  partially  approving 
and  partially  disapproving  the  Billings/ 
Laurel  sulfur  dioxide  (S02)  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Montana  in 
response  to  a  SIP  Call.  EPA  is  also 
limitedly  approving  and  limitedly 
disapproving  one  provision  of  the  SIP 
revisions.  The  SIP  revisions  establish, 
and  require  seven  sources  to  meet  and 
monitor  compliance  with,  S02  emission 
limitations  and  other  requirements  in 
the  Billings/Laurel  area.  The  intended 
effect  of  this  action  is  to  make  federally 
enforceable  those  provisions  that  EPA  is 
approving  and  to  disapprove  those 
provisions  that  do  not  meet  applicable 
requirements.  EPA  is  taking  this  action 
under  sections  110  and  179  of  the  Clean 
Air  Act  (Act).  In  a  separate  action  being 
published  today,  EPA  is  proposing 
action  on  other  provisions  of  the 
Billings/Laurel  S02  SIP. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  June  3,  2002. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202  and 
copies  of  the  Incorporation  by  Reference 
material  at  the  Air  and  Radiation  Docket 
and  Information  Center.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Bureau,  1520  E.  6th  Avenue.  Helena, 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand,  EPA,  Region  8,  (303) 
312-6437. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 
Definitions 

I.  Summarv^  of  EP.'K's  Final  .Action 

II.  EPA's  Action  on  the  State  of  Montana's 

Submittals 


A.  Why  Is  EPA  Approving  Parts  of  the 
State  of  Montana's  Plan? 

B.  Why  Is  EPA  Disapproving  Parts  of  the 
State  of  Montana's  Plan? 

C.  Whv  Is  EPA  Proposing  Action  on  Parts 
of  the  State  of  Montana's  Plan? 

D.  What  Happens  When  EPA  Approves 
Parts  of  the  State  of  Montana's  Plan? 

E.  What  Happens  When  EPA  Disapproves 
Parts  of  the  State  of  Montana's  Plan? 

F.  What  Happens  When  EPA  Limitedly 
Approves  and  Limitedly  Disapproves 
Parts  of  the  State  of  Montana's  Plan? 

III.  Other  Issues  Pertaining  to  State  Authority 

A.  How  Do  the  State-Only  Provisions 
Affect  EPA's  Actions? 

B.  How  Does  Montana's  Environmental 
.•\udit  Act  Affect  EPA's  .Actions? 

IV.  Other  Rulemaking  Actions 

A.  How  Does  This  Final  Action  Relate  to 
EPA's  SIP  Call? 

B.  Why  Is  EPA  Not  Imposing  Sanctions? 

V.  What  Comments  Were  Received  on  EPA's 

Proposed  .Action  and  How  Is  EPA 
Responding  to  Those  Comments? 

VI.  Administrative  Requirements 

Definitions 

For  the  purpose  of  this  document,  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  The  words  or  initials  Act  or  CAA 
mean  or  refer  to  the  Clean  Air  Act, 
unless  the  context  indicates  otherwise. 

(ii)  The  initials  CEMS  mean  or  refer  to 
continuous  emission  monitoring 
systems. 

(iii)  The  words  EPA,  we.  us  or  our 
mean  or  refer  to  the  United  States 
Environmental  Protection  Agency. 

(iv)  The  initials  FIP  mean  or  refer  to 
Federal  Implementation  Plan. 

(v)  The  initials  MBER  mean  or  refer  to 
the  Montana  Board  of  Environmental 
Review. 

(vi)  The  initials  MDEQ  mean  or  refer 
to  the  Montana  Department  of 
Environmental  Quality. 

(vii)  The  initials  MSCC  mean  or  refer 
to  the  Montana  Sulphur  &  Chemical 
Company. 

(viii)  The  initials  NAAQS  mean  or 
refer  to  the  national  ambient  air  quality 
standards. 

(ix)  The  initials  SIP  mean  or  refer  to 
the  State  Implementation  Plan. 

(x)  The  initials  S02  mean  or  refer  to 
sulfur  dioxide. 

(xi)  The  words  State  or  Montana 
mean  the  State  of  Montana,  unless  the 
context  indicates  otherwise. 

(xii)  The  initials  TSD  mean  or  refer  to 
the  Technical  Support  Document. 

(xiii)  The  initials  YELP  mean  or  refer 
to  the  Yellowstone  Energy  Limited 
Partnership. 

L  Summary  of  EPA's  Final  Action 

Apart  from  those  provisions  we  are 
disapproving,  limitedly  approving/ 
limitedly  disapproving,  proposing  to  act 


on  in  a  separate  action  published  today 
[see  discussion  below),  or  not  acting  on, 
we  are  approving  all  other  aspects  of  the 
Billings/Laurel  S02  SIP,  which  the  State 
of  Montana  submitted  in  response  to  our 
SIP  Call.  See  Background  section  V.D.  in 
our  proposed  rulemaking  action 
published  on  July  28,  1999  (64  FR 
40791)  for  a  discussion  of  the  SIP  Call. 
Our  approval  is  based  on  several 
interpretations  of  provisions  of  the  SIP, 
The  interpretations  described  in  our 
proposed  approval  still  apply  except 
that,  based  on  comments  received,  we 
have  revised  the  interpretation  of  "low 
sulfur  fuel  gas."  See  section  V.Q.  below. 
We  caution  that  if  we  find  it  too  difficult 
to  enforce  certain  variable  (or  pro-rated) 
emission  limitations  at  several  of  the 
sources  or  if  data  are  not  available  to 
determine  the  emission  limitations  on  a 
regular  basis,  we  will  reconsider  our 
approval.  Also,  if  we  determine  that  the 
State-only  provisions,  as  implemented, 
appear  to  limit  or  constrain  or  otherwise 
have  a  chilling  effect  on  the  Montana 
Department  of  Environmental  Quality's 
(MDEQ's)  enforcement  of  the  SIP,  we' 
will  reconsider  our  approval  or  take 
other  appropriate  action  under  the  Act, 
Our  reconsideration  could  occur  under 
section  110(k)(6)  of  the  Act  or  we  could 
complete  another  SIP  Call  under 
sections  110(a)(2)(H)  and  110(k)(5)  of 
the  Act.  We  caution  that  if  sovuces  are 
subject  to  more  stringent  requirements 
under  other  provisions  of  the  Act  [e.g., 
section  111  new  source  performance 
standards;  Title  I,  part  C  prevention  of 
significant  deterioration;  or  SIP- 
approved  permit  programs  under  Title  I, 
part  A),  our  approval  of  the  SIP 
(including  emission  limitations  and 
other  requirements),  would  not  excuse 
sources  from  meeting  these  other,  more 
stringent  requirements.  Also,  our  action 
on  this  SIP  is  not  meant  to  imply  any 
sort  of  applicability  determination 
under  other  provisions  of  the  Act  [e.g., 
section  111;  Title  I,  part  C;  or  SIP- 
approved  permit  programs  under  Title  I, 
part  A). 

We  are  disapproving  the  following 
provisions  of  the  Billings/Laurel  S02 
SIP^: 

•  The  escape  clause  (paragraph  22  in 
the  ExxonMobil  ^  and  MSCC 
stipulations  and  paragraph  20  in  the 


'  The  SIP  was  submitted  in  the  form  of  orders, 
stipulations,  exhibits  and  attachments  for  each 
source  covered  by  the  plan.  The  majority  of  the 
requirements  are  contained  in  the  exhibits. 
Throughout  this  document  when  we  refer  to  an 
exhibit,  we  mean  exhibit  A  to  the  stipulation  for  the 
specified  source. 

'  Between  our  July  28,  1999  proposal  action  and 
this  action.  Exxon's  name  was  changed  to 
ExxonMobil.  Our  July  1999  proposal  simply 
referred  to  Exxon. 
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Cenex,  Conoco,  Montana  Power, 
Western  Sugar  and  YELP  stipulations). 

•  The  MSCC  stack  height  credit  and 
emission  limitations  on  the  sulfur 
recovery  unit  (SRU)  100-meter  stack 
(paragraph  1  of  the  ExxonMobil 
stipulation,  paragraphs  1  and  2  of  the 
MSCC  stipulation,  and  section  3(A)(1)(a) 
and  (b)  and  3(A)(3)  of  the  MSCC 
exhibit). 

•  The  emission  limitation  on  MSCC's 
auxiliarv  vent  stacks,  section  3(A)(4)  of 
MSCC's'exhibit. 

•  The  attainment  demonstration, 
because  of  improper  stack  height  credit 
and  emission  limitations  at  MSCC. 

•  The  attainment  demonstration  for 
lack  of  flare  emission  limitations  at 
Cenex.  Conoco,  ExxonMobil,  and 
MSCC. 

•  The  attainment  demonstration, 
because  of  the  disapproval  of  the 
emission  limitation  for  MSCC's 
auxiliary  vent  stacks. 

•  The  Reasonably  Available  Control 
Measures  (RACM)  (including 
Reasonably  Available  Control 
Technology  (RACT))  and  Reasonable 
Further  Progress  (RFP)  requirements  for 
Cenex. 

•  The  provisions  that  allow  sour 
water  stripper  emissions  to  be  burned  in 
the  flare  at  Cenex  and  ExxonMobil  (the 
following  phrase  from  section  3(B)(2)  of 
Cenex's  exhibit  A  and  section  3(E)(4)  of 
ExxonMobil's  exhibit  A:  "or  in  the 
flare";  the  following  phrases  in  section 
4(D)  of  Cenex's  exhibit  A  and  section 
4(E)  of  ExxonMobil's  exhibit  A:  "or  in 
the  flare"  and  "or  the  flare  ".  ) 

We  are  limitedly  disapproving  the 
following  provision : 

•  The  emission  limitation  for  the  30- 
meter  stack  at  MSCC  (section  3(A)(2)  of 
MSCC's  exhibit  A)  because  it  lacks  a 
reliable  compliance  monitoring  method. 

We  are  not  acting  on  the  following 
provisions: 

•  The  provisions  in  section  6(B)(3)  of 
MSCC's  exhibit  that  require  certain 
monitoring  equipment  to  support  the 
variable  emission  limitations. 

In  a  separate  action  published  today, 
we  are  proposing  action  on  the 
following  provisions  of  the  Billings/ 
Laurel  S02  SIF  submitted  on  July  29. 
1998^: 


■•  In  our  luly  28.  1999  proposed  action  we 
proposed  to  conditionally  approve  these  provisions 
based  on  the  Governors  commitment  to  address 
concerns  we  had  raised.  The  Governor  submitted  a 
SIP  revision  on  May  4.  2000  which  was  intended 
to  fulfill  the  commitments  Since  the  Governor  has 
submitted  a  SIP  revision  to  fulfill  the  commitments, 
we  are  not  finalizing  our  proposed  conditional 
approval  and  instead  are  proposing  separate  action 
on  partsof  theluly  29,  1998  submittal  [if.,  those 
parts  we  proposed  to  conditionally  approve  on  luly 
28.  1999)  and  all  of  the  May  4.  2000  submission 
(which  is  some  cases  modified  the  provisions  of  the 
July  29,  1998  submittal). 


•  YELP's  emission  limitations  (in 
section  3(A)(1)  through  (3)  of  YELP's 
exhibit). 

•  ExxonMobil's  coker  CO-boiler 
emission  limitation  (in  section  3(B)(1)  of 
Exxon.Mobil's  exhibit). 

•  ExxonMobil's  F-2  crude/vacuum 
heater  stack  emission  limitations  and 
attendant  compliance  monitoring 
methods  (specifically,  section  3(A)(2)  of 
exhibit  A:  section  3(B)(3)  of  exhibit  A; 
the  following  phrase  from  section 
3(E)(4)  of  exhibit  A  "except  that  the  sour 
water  stripper  overheads  may  be  burned 
in  the  F-1  Crude  Furnace  (and 
exhausted  through  the  F-2  Crude/ 
Vacuum  Heater  stack)  or  in  the  flare 
during  periods  when  the  FCC  CO  Boiler 
is  unable  to  burn  the  sour  water  stripper 
overheads,  provided  that:  (a)  such 
periods  do  not  exceed  55  days  per 
calendar  year  and  65  days  for  any  two 
consecutive  calendar  years,  and  (b) 
during  such  periods  the  sour  water 
stripper  system  is  operating  in  a  two 
tower  configuration.":  section  4(E)  of 
exhibit  A:  and  m^hod  #6A  of 
attachment  #2.-*  of  exhibit  A). 

•  ExxonMobil's  fuel  gas  combustion 
emission  limitations  and  attendant 
compliance  monitoring  methods  (in 
sections  3(A)(1).  3(B)(2).  4(B).  and 
6(B)(3)  of  ExxonMobil's  exhibit). 

•  Cenex's  combustion  sources 
emission  limitations  and  attendant 
compliance  monitoring  methods 
(specifically,  section  3(A)(1)(d)  of 
exhibit  A;  the  following  phrase  from 
section  3(B)(2)  of  exhibit  A  "except  that 
those  sour  water  stripper  overheads  may 
be  burned  in  the  main  crude  heater  (and 
exhausted  through  the  main  crude 
heater  stack)  or  in  the  flare  during 
periods  when  the  FCC  CO  boiler  is 
unable  to  bum  the  sour  water  stripper 
overheads  from  the  "old"  SWS. 
provided  that  such  periods  do  not 
exceed  55  days  per  calendar  year  and  65 
davs  for  any  two  consecutive  calendar 
years.":  section  4(B)  of  exhibit  A: 
section  4(D)  of  exhibit  A:  and  method 
#6A  of  attachment  #2  '^  of  exhibit  A). 

We  have  also  revised  the  regulatory 
text  from  what  was  proposed.  The 
regulatory  text  appears  at  the  end  of  this 
notice.  The  proposed  regulator}'  text 
started  at  64  FR  40807  (July  28.  1999). 
As  indicated  later  in  this  notice,  we  are 
not  selecting  the  order  of  sanctions  as 


<  !n  nur  luly  28.  1999  proposal  action,  we 
proposed  to  conditionally  approve  all  of  attachment 
»2  of  Ewon.Mobils  exhibit.  We  should  have  limited 
our  proposed  conditional  approal  to  only  method 
#6A  of  attachment  »2  of  E.xxonMobils  exhibit 

'•  In  our  luly  28.  1999  proposal  action,  we 
proposed  to  conditionallv  approve  all  of  attachment 
«2  of  Cenex's  exhibit.  We  should  have  limited  our 
proposed  conditional  approval  to  only  method  «6.\ 
of  attachment  »2  of  Cenex's  exhibit. 


we  had  proposed.  Therefore,  we  are  not 
including  the  regulatorv  text  that  was 
proposed  for  40  CFR  52.32(b).  Also,  we 
proposed  to  conditionally  approve 
several  provisions  of  the  SIP.  Since  we 
are  not  finalizing  the  conditional 
approval  of  those  provisions,  and 
instead  are  proposing  action  on  them  in 
a  separate  notice  being  published  today, 
the  regulators'  text  at  the  end  of  this 
notice  also  excludes  from  the 
incorporation  by  reference  the 
provisions  we  proposed  to  conditionally 
approve.  See  40  CFR 
52.1370(c)(46)(i)(A).  (C)  and  (G).  We 
also  expanded  40  CFR 
52.1370(c)(46)(i)(A)  and  (C)  to  explicitly 
indicate  the  phrases  not  being 
incorporated  by  reference  at  this  time. 
Additionally,  based  on  comments 
received,  we  are  not  acting  on  an 
additional  provision  of  MSCC's  exhibit 
and  excluding  it  from  the  incorporation 
by  reference.  See  40  CFR 
52.1370(c)(46)(i)(E).  Finallv,  we  added 
regulatorv  te.xt  at  the  end  of  this  notice 
to  indicate  those  provisions  of  the 
stipulations  and/or  exhibits  that  we  are 
partially  or  limitedlv  disapproving.  See 
40  CFR'52. 1384(d).  " 

II.  EPA's  Action  on  the  State  of 
Montana's  Submittals 

A.  Why  Is  EPA  Approving  Parts  of  the 
State  of  Montana's  Plan' 

On  July  28,  1999  (64  FR  40791)  we 
proposed  to  partially  approve  the 
Billings/Laurel  S02'SIP  Our  proposed 
rulemaking  action  discussed  several 
issues  that  we  resolved  with  the  State  as 
well  as  interpretations  we  made  of 
several  provisions  in  the  Billings/Laurel 
S02  SIP.  We  have  considered  the 
comments  received^'  and  still  believe 
we  should  partially  approve  the  plan  as 
proposed  except  that  we  are  limitedly 
approving/disapproving  one  provision 
of  the  SIP.  the  emission  limitation  for 
the  30-meler  stack  at  MSCC.  that  we  had 
proposed  to  partially  approve 

Additionally.  EPA  believes  partially 
and  limitedly  approving  the  Billings/ 
Laurel  S02  SIP  meets  the  requirements 
of  section  1 10(1)  of  the  Act.  The 
approved  provisions  of  the  plan 
strengthen  the  Montana  SIP  by 
providing  specific  control  strategies  and 
compliance  determining  methods  for 
S02  sources  in  Billings/Laurel.  Montana 
which  further  the  goals  of  and  achieve 
progress  toward  attaining  the  S02 
NAAQS. 


*The  coHinients  received  and  our  response  to  the 
comments  are  discussed  below  in  section  V'.. 
entitled  'What  Comments  Were  Received  on  EP.A's 
Proposed  .Action  and  How  Is  EP.A  Responding  to 
Those  Comments?" 
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B.  Why  Is  EPA  Disapproxing  Parts  of  the 
State  of  Montana's  Plan? 

In  our  luly  28,  1999  proposed 
rulemaking,  we  proposed  to  partially 
disapprove  portions  of  the  Billings/ 
Laurel  S02  SIP.  We  have  considered  the 
comments  received  and  still  believe  we 
should  partially  disapprove  the  SIP  as 
proposed.  In  addition,  because  of 
comments  received  we  are  not  acting  on 
an  additional  provision  of  the  SIP.  See 
the  discussion  in  section  II. B. 2  below. 
Finally,  because  of  comments  received, 
we  are  limitedly  disapproving  one 
provision  of  the  SIP.  See  the  discussion 
in  section  II. B. 6  below.  The  parts  of  the 
Plan  we  are  disapproving  follow: 

1.  Escape  Clause 

Each  stipulation  contains  a  paragraph 
which  allows  a  source  to  withdraw  its 
consent  to  the  stipulation.  The  "escape 
clause"  is  printed  in  full  in  our  luly  28. 
1999  proposed  rulemaking  action  [see 
right  column  of  64  FR  40797). 

We  are  disapproving  the  escape 
clause  because,  if  sources  invoke  the 
escape  clause,  the  MDEQ  will  no  longer 
have  a  plan  to  implement.  Specifically, 
we  are  disapproving  the  following: 
paragraph  22  in  the  ExxonMobil  and 
MSCC  stipulations:  paragraph  20  in  the 
Cenex,  Conoco,  Montana  Power, 
Western  Sugar  and  YELP  stipulations.  If 
sources  invoke  the  escape  clause  after 
our  final  action  on  the  SIP,  we  expect 
to  respond  by  issuing  another  SIP  Call 
under  sections  110(a)(2)(H)  and 
110(k)(5)  of  the  Act  or  taking  other 
appropriate  action  under  the  Act 
Additionally,  with  the  disapproval  of 
the  escape  clause,  the  provisions  of  the 
SIP  that  we  approve  will  remain 
federally  enforceable  even  if  one  or 
more  of  the  sources  invoke  the  escape 
clause.  While  our  disapproval  of  the 
escape  clause  eliminates  the  risk  of  a 
source's  future  attempt  to  nullif\'  the 
SIP.  we  do  not  believe  our  disapproval 
renders  the  SIP  more  stringent  than  the 
State  of  Montana  intends,  because  our 
disapproval  does  not  change  the 
stringency  of  any  of  the  substantive 
requirements  the  State  of  Montana  has 
imposed  and  is  currently  able  to  enforce 
under  the  SIP.  Moreover,  a  source's 
exercise  of  the  escape  clause  would  not 
represent  the  State's  decision  to 
suspend  its  own  SIP  or  constitute  any 
decision  on  the  part  of  the  State  to 
change  the  SIP's  enforceable 
requirements.  Finally,  since  the  escape 
clause  is  a  provision  that  EPA  could  not 
lawfully  approve  under  title  I  of  the 
CAA,  the  only  alternative  to  EPA's 
partial  disapproval  would  be  a  total 
disapproval  of  the  SIP,  which  we 


believe  the  State  would  not  favor  over 
today's  action. 

2.  MSCC  Stack  Height  Credit  and 
Emission  Limitations  on  the  Sulfur 
Recovery  Unit  (SRU)  100-Meter  Stack 

We  are  disapproving  MSCC's  SRU 
100-meter  stack  height  credit  and 
emission  limitations  (paragraph  2  of  the 
MSCC  stipulation  and  sections 
3(A)(1)(a)  and  (b)  and  3(A)(3)  of  the 
MSCC  exhibit)  used  in  the  attainment 
demonstration  modeling  for  the 
Billings/Laurel  area.  We  believe  it  is 
necessary  to  disapprove  MSCC's 
emission  limitations  because  the  State 
of  Montana  has  set  limitations  based  on 
an  amount  of  stack  height  credit  for 
MSCC  that  is  not  supportable  under 
section  123  of  the  Act  or  our  stack 
height  regulations. 

Our  luly  28.  1999  proposed 
rulemaking  action  (starting  in  the  left 
column  of  64  FR  40798),  and  TSD  to 
that  proposal,  discuss  the  Act's  stack 
height  requirements  (see  those 
documents  for  the  complete  discussion). 

Additionally,  because  of  comments 
received  we  are  not  acting  on  the 
monitoring  provisions  in  section  6(B)(3) 
of  MSCC's  exhibit.  Since  we  are 
disapproving  MSCC's  variable  emission 
limitation,  we  believe  it  does  not  make 
sense  to  approve  section  6(B)(3)  of 
MSCC's  exhibit,  which  requires  MSCC 
to  install  certain  monitoring  equipment 
to  support  the  use  of  the  variable 
limitation.  Section  6(B)(3)  would  be 
needed  only  if  we  were  approving 
MSCC's  variable  emissions  limitation. 

3.  Language  in  ExxonMobil  and  MSCC's 
Stipulations  Related  to  Incorporation  of 
Earlier  Stipulations  and  Apportiorunent 
of  the  Airshed 

Paragraph  1  of  the  ExxonMobil  and 
MSCC  stipulations  discusses  a  contested 
case  hearing  and  resultant  February  2, 
1996  stipulation  and  incorporates  the 
February  2,  1996  stipulation  by 
reference.  We  do  not  believe  it  is 
appropriate  to  incorporate  the  February 
2,  1996  stipulation  into  the  SIP  because 
it  discusses  procedures  and  schedules 
for  developing  emission  limitations  for 
ExxonMobil  and  MSCC  that  have 
subsequently  been  developed  and  that, 
for  MSCC,  are  not  approvable  [see 
discussion  on  stack  height  issue  at 
MSCC  in  section  II. B. 2,  above). 
Paragraph  1  of  the  ExxonMobil  and 
MSCC  stipulations  also  contains  a 
statement  that  the  company  enters  into 
the  stipulation  "in  part,  to  preserve  [the 
company's)  rights  to  apportionment  of 
the  airshed  resulting  from  the  present 
SIP  revision."  Insofar  as  this  statement 
implies  that  the  companies  or  other  air 
pollution  sources  are  entitled  to  a 


property  interest  in  the  ambient  air  in 
the  Billings/Laurel  area  or  enjoy  a  right 
to  pollute  the  ambient  air,  this  statement 
conflicts  with  the  purpose  and 
requirements  of  the  Act  and  has  no  basis 
under  federal  law.  By  this  statement  we 
do  not  mean  that  we  do  not  recognize 
emission  rights  created  by  statute  (e.g., 
Titles  I  and  IV  of  the  Act).  However,  the 
phrase  "right  of  apportionment  of  the 
airshed"  implies  possessory  rights  to  the 
ambient  air.  We  are  concerned  that  the 
phrase  might  imply  rights  less 
conditional  than  those  created  by  the 
Act.  Therefore,  we  are  disapproving 
paragraph  1  of  the  ExxonMobil  and 
MSCC  stipulations. 

4.  MSCC  Auxiliary  Vent  Stacks 

We  are  disapproving  the  MSCC 
auixiliary  vent  stacks  emission  limitation 
(section  3(A)(4)  of  MSCC's  exhibit).  We 
believe  it  is  necessary  to  disapprove  this 
emission  limitation  because  the  exhibit 
does  not  restrict  the  sulfur  content  of 
the  fuel  burned  in  the  boilers  and 
heaters,  when  they  are  exhausting  from 
auxiliary  vent  stacks,  and  lacks  a 
monitoring  method  that  would  make  the 
emission  limitation  practically 
enforceable.  Without  a  restriction  on  the 
fuel  burned  and  a  compliance 
monitoring  method,  there  is  the 
potential  that  exceedances  of  the 
emission  limitation  would  go 
undetected. 

5.  Attainment  Demonstration'' 

For  us  to  fully  approve  a  SIP,  the  SIP 
must  show  that  the  NAAQS  will  not  be 
violated,  i.e.,  that  the  area  demonstrates 
attairunent.  Attainment  demonstrations 
are  usually  carried  out  with  computer 
models  that  are  approved  by  us.  The 
computer  models  take  numerous  factors 
into  consideration  to  predict  the  effects 
that  emissions  from  various  sources  will 


"  One  commenter  stated  that  we  did  not 
acknowledge  that  Montana  submitted  two  separate 
attainment  demonstrations  for  S02 — one  for  the 
Billings  area  and  one  for  the  Laurel  area.  The 
commenter  indicated  that  the  Laurel  area  was 
modeled  assuming  the  SIP  prescribed  emission 
limitations  for  Cenex  and  the  pre-SIP  potential 
emissions  for  the  Billings  sources.  Therefore,  the 
Laurel  SIP  demonstrates  compliance  with  the 
NA.AQS  regardless  of  whether  a  revised  SIP  is 
approved  and  implemented  in  Billings.  The  Billings 
area  was  modeled  assuming  all  sources  in  Laurel 
and  Billings  area  are  at  SIP  prescribed  emission 
rates.  Therefore,  the  Billings  SIP  depends  upon 
approval  of  the  Laurel  SIP  to  demonstrate 
attainment.  The  commenter  is  requesting  that  we 
acknowledge  the  two  attainment  demonstrations  in 
our  final  action  and  treat  the  two  separately  in  that 
action.  We  agree  with  the  commenter  and        « 
acknowledge  that  there  afe  two  attainment 
demonstrations — one  for  the  Billings  area  and  one 
for  the  Laurel  area.  However,  since  the  flare  issue 
applies  to  sources  in  Billings  and  in  Laurel,  we  still 
believe  the  attainment  demonstration  for  both  areas 
should  be  disapproved  for  lack  of  enforceable  flare 
emissions  at  the  applicable  sources. 
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have  on  levels  of  pollutants  in  the  air. 
Models  consider  the  typical 
meteorolog\'  and  topography  of  the  area, 
as  well  as  physical  parameters  at  a  plant 
site,  e.g.,  the  height,  temperature,  and 
velocity  at  which  pollutants  are  emitted. 
Based  on  these  factors,  as  well  as 
restrictions  placed  on  sources  to  control 
their  emissions,  models  are  used  to 
predict  the  highest  pollution  levels  that 
can  be  expected  to  occur  in  the  future. 
For  the  reasons  discussed  below,  we  are 
disapproving  the  attainment 
demonstrations  for  the  Billings/Laurel 
SIP. 

a.  Improper  Stack  Height  Credit  and 
Emission  Limitation  at  MSCC 

The  MDEQ  used  EPA-approved 
dispersion  models  to  demonstrate 
attainment  of  the  S02  NAAQS  in  the 
Billings/Laurel  area.  However,  the 
modeling  for  the  July  29,  1998  submittal 
of  the  SIP  relied  on  emission  limitations 
at  MSCC  that  were  established  with  a 
stack  height  credit  that  exceeded  the 
good  engineering  practice  (GEP)  stack 
height.  As  discussed  above  in  section 
II. B. 2,  we  are  disapproving  the  emission 
limitations  and  stack  height  credit  for 
the  100-meter  stack  at  MSCC.  We  are 
also  disapproving  the  attainment 
demonstration  because  it  relies  on  these 
improper  emission  limitations  and  stack 
height  credit. 

b.  Lack  of  Flare  Emission  Limitations 

With  the  July  29,  1998  submittal  of 
the  SIP,  the  State  of  Montana  removed 
all  reference  to  flare  emission 
limitations  from  the  exhibits  submitted 
for  Federal  approval.  In  June  1998,  the 
MBER  adopted  "Additional  State 
Requirements"  (hereinafter  referred  to 
as  "State-only  provisions")  for  each  of 
the  seven  sources  in  the  Billings/Laurel 
area.  The  State-only  provisions  include 
flare  emission  limitations  and  reporting 
requirements  for  the  four  sources  that 
have  flares  (Cenex,  Conoco, 
ExxonMobil,  and  MSCC).  Because  the 
State-only  provisions  were  not 
submitted  for  inclusion  in  the  Billings/ 
Laurel  S02  SIP,  they  may  be  enforced 
only  by  the  MDEQ. ' 

Since  flare  emissions  were  considered 
part  of  the  attainment  demonstration 
and  since  there  appear  to  be  routine 
emissions  from  flares,  we  believe  the 
SIP  should  contain  enforceable  emission 
limitations  for  these  emission  points. 
Therefore,  we  are  disapproving  the  SIP 
as  it  applies  to  the  attainment 
demonstration  for  lack  of  enforceable 
emission  limitations  for  flares.  See  our 
July  28, 1999  proposed  rulemaking 
action,  middle  column,  64  FR  40801,  for 
more  information  on  this  issue. 


c.  Disapproval  of  MSCC  Auxiliary  Vent 
Stacks  Emission  Limitation 

As  indicated  above,  we  are 
disapproving  the  emission  limitation  on 
the  auxiliar\'  vent  stacks  in  MSCC's 
exhibit  because  the  exhibit  does  not 
restrict  the  sulfur  content  of  the  fuel 
burned  in  the  boilers  and  heaters,  when 
they  are  exhausting  from  auxiliary'  vent 
stacks,  and  lacks  a  monitoring  method 
that  would  make  the  emission  limitation 
practically  enforceable.  The  attainment 
demonstration  relies  on  the  auxiliary' 
vent  stacks  emission  limitation  at 
MSCC.  Since  we  are  disapproving  the 
emission  limitation,  we  believe  it  is  also 
necessary  to  disapprove  the  attainment 
demonstration. 

6.  MSCC  30-Meter  Stack 

We  are  limitedly  disapproving/ 
limitedly  approving  the  MSCC  30-meter 
stack  emission  limitation  (section 
3(A)(2)  of  MSCC's  exhibit).  We  believe 
it  is  necessary  to  limitedly  disapprove 
this  emission  limitation  because  the 
exhibit  does  not  adequately  limit  the 
fuel  burned  in  the  boilers  and  heaters 
that  are  exhausting  from  the  30-meter 
stack,  and  does  not  provide  a 
monitoring  method  that  would  make  the 
emission  limitation  practically 
enforceable." 

7.  Burning  of  Sour  Water  Stripper  (SWS) 
Emissions  in  the  Flare  at  Cenex  and 
ExxonMobil 

With  the  July  29,  1998  submittal  of 
the  SIP,  Cenex's  and  ExxonMobil's 
exhibits  now  allow  SWS  emissions  to  be 
burned  in  the  flare.  As  discussed  above, 
flare  emission  limitations  were  deleted 
from  the  July  1998  submittal.  Therefore. 
SWS  emissions,  if  burned  in  the  flare, 
are  unregulated.  We  believe  that  unless 
flares  have  an  enforceable  emission 
limitation,  it  is  unacceptable  to  allow 
SWS  emissions  to  be  burned  in  the  flare. 


"  In  some  cases,  a  SIF  rule  may  contain  certain 
provisions  that  meet  the  applicable  requirements  of 
the  Mt.  but  that  are  inseparable  from  other 
provisions  that  do  not  meet  all  the  requirements. 
Although  the  submittal  may  not  meet  all  of  the 
applicable  requirements,  we  may  consider  whether 
the  rule,  as  a  whole,  has  a  strengthening  effect  on 
the  .SIP  If  this  is  the  case,  limited  approval  mav  be 
u.sed  to  approve  a  rule  that  strengthens  the  existing 
SIP  as  representing  an  improvement  over  what  is 
currently  in  the  .SIP  and  as  meeting  some  of  the 
applicable  requirements  of  the  ,\ct  .\t  the  same 
time  we  would  disapprove  the  rule  of  the  .SIP  for 
not  meeting  all  of  the  applicable  requirements  of 
the  Act.  Under  a  limited  approval/disapproval 
action,  we  approve  and  disapprove  the  entire  rule 
even  though  parts  of  it  do  and  parts  do  not  satisfy 
requirements  under  the  .Act.  The  rule  remains  a  part 
of  the  .SIP,  even  though  it  has  been  limitedly 
disapproved,  because  the  rule  strengthens  the  SIP 
The  disapproval  only  concerns  the  failure  of  the 
rule  to  meet  a  specific  requirement  of  the  Act  and 
does  not  affect  incorporation  of  the  rule  as  part  of 
the  approved,  federally  enforceable  SIP, 


Because  we  believe  that  allowing  SWS 
emissions  to  be  burned  in  the 
unregulated  flare  is  not  an  acceptable 
approach,  we  are  disapproving  those 
provisions  of  the  Cenex  and 
ExxonMobil  stipulations  that  would 
allow  such  approach  (the  following 
phrase  from  section  3(B)(2)  of  Cenex's 
exhibit  A  and  section  3(E)(4)  of 
ExxonMobil's  exhibit  A:  "or  in  the 
flare";  the  following  phrases  in  section 
4(D)  of  Cenex's  exhibit  A  and  section 
4(E)  of  ExxonMobil's  exhibit  A;  "or  in 
the  flare"  and  "or  the  flare".) 

8,  Reasonably  Available  Control 
Measures  {R.\CM)  Including  Reasonably 
Available  Control  Technology  (RACT) 
and  Reasonable  Further  Progress  (RFP) 
at  Cenex 

As  indicated  earlier,  we  are 
disapproving  the  attainment 
demonstration  for  the  SIP,  Because  we 
are  disapproving  the  attainment 
demonstration,  we  conclude  that  the 
RACM  (including  RACT)  and  RFP 
requirements  have  not  been  met  m  the 
Laurel  S02  nonattainment  area.''  See 
discussion  in  sections  III, C, (15)  and  (16) 
of  our  TSD  for  further  information, 

C,  Why  Is  EPA  Proposing  Action  on 
Parts  of  the  State  of  Montana's  Plan? 

In  our  July  28,  1999  proposed 
rulemaking  action,  we  proposed  to 
conditionally  approve  several 
provisions  of  the  Billings/Laurel  S02 
SIP  based  on  a  commitment  from  the 
Governor  of  Montana  to  adopt  specific 
enforceable  measures  bv  a  specified 
date.  See  the  July  28,  1999  action.  64  FR 
40802 — 40803.  for  a  complete 
discussion  of  those  parts  of  the  plan  we 
proposed  to  conditionally  approve.  On 
Mav  4,  2000.  the  Governor  of  Montana 
submitted  a  SIP  revision  to  fulfill  his 
commitment.  Since  the  Governor  has 
fulfilled  his  commitment,  we  believe  it 
is  not  necessary  to  finalize  the 
conditional  approval.  Instead,  a  separate 
proposed  rulemaking  on  parts  of  the 
July  29.  1998  submittal  (;  e..  those  parts 
we  proposed  to  conditionally  approve 
on  luly  28.  1999)  and  all  of  the  May  4. 
2000  submittal  (which  in  some  cases 
modified  the  July  29.  1998  submittal)  is 
also  being  published  today. 

The  specific  provisions  of  the  July  29. 
1998  submittal  on  which  we  are 
proposing  a  separate  action  today 
include: 

(1)  'YELP's  emission  limitations 
(section  3(A)(1)  through  (3)  of  YELP's 
exhibit); 


s'RACM  (including  RACT)  and  RFP  requirements 
only  apply  in  areas  designated  as  nonattainment 
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(2)  ExxonMobirs  coker  CO-boiler 
emission  limitation  (section  3(B)(1)  of 
ExxonMobil's  exhibit); 

(3)  ExxonMobil's  F-2  crude/vacuum 
heater  stack  emission  limitations  and 
attendant  compliance  monitoring 
methods  (section  3(A)(2)  of  exhibit  A: 
section  3(B)(3)  of  exhibit  A:  the 
following  phrase  from  section  3(E)(4)  of 
exhibit  A  'except  that  the  sour  water 
stripper  overheads  may  be  burned  in  the 
F-1  Crude  Furnace  (and  exhausted 
through  the  F-2  Crude/Vacuum  Heater 
stack)  or  in  the  flare  during  periods 
when  the  FCC  CO  Boiler  is  unable  to 
burn  the  sour  water  stripper  overheads, 
provided  that:  (a)  such  periods  do  not 
exceed  55  days  per  calendar  year  and  65 
days  for  any  two  consecutive  calendar 
years,  and  (b)  during  such  periods  the 
sour  water  stripper  system  is  operating 
in  a  two  tower  configuration.  ";  section 
4(E)  of  exhibit  A;  and  method  #6A  of 
attachment  #2,  of  exhibit  A); 

(4)  ExxonMobil's  fuel  gas  combustion 
emission  limitations  and  attendant 
compliance  monitoring  method 
(sections  3(A)(1),  3(B)(2).  4(B).  and 
6(B)(3)  of  ExxonMobil's  exhibit);  and 

(5)  Cenex's  combustion  sources 
emission  limitations  and  attendant 
compliance  monitoring  methods 
(section  3(A)(1)(d)  of  exhibit  A;  the 
following  phrase  from  section  3(B)(2)  of 
exhibit  A  "except  that  those  sour  water 
stripper  overheads  may  be  burned  in  the 
main  crude  heater  (and  exhausted 
through  the  main  crude  heater  stack)  or 
in  the  flare  during  periods  when  the 
FCC  CO  boiler  is  unable  to  bum  the  sour 
water  stripper  overheads  from  the  "old" 
SWS,  provided  that  such  periods  do  not 
exceed  55  days  per  calendar  year  and  65 
days  for  any  two  consecutive  calendar 
years.":  section  4(B)  of  exhibit  A: 
section  4(D)  of  exhibit  A;  and  method 
#6A  of  attachment  #2  of  exhibit  A.) 

Because  we  are  proposing  separate 
action  on  the  above  provisions,  at  this 
time  we  are  not  incorporating  these 
provisions  into  the  Federally  approved 
SIP.  See  the  regulaton,'  text  that  follows 
at  the  end  of  this  document. 

D.  What  Happens  When  EPA  Approves 
Parts  of  the  State  of  Montana's  Plan? 

Once  we  approve  a  SIP.  or  parts  of  a 
SIP,  the  portions  approved  are  legally 
enforceable  by  us  and  citizens  under  the 
Act. 

E.  What  Happens  When  EPA 
Disapproves  Parts  of  the  State  of 
Montana's  Plan? 

Once  we  disapprove  a  SIP.  or  parts  of 
a  SIP,  the  disapproved  portions  are  still 
enforceable  at  the  State  level  but  not  at 
the  Federal  level.  By  disapproving  parts 
of  the  plan,  we  are  determining  that  the 


requirements  necessary  to  demonstrate 
attainment  in  the  area  have  not  been 
met  and  we  may  develop  a  plan  or  parts 
of  a  plan  to  assure  that  attainment  will 
be  achieved.  Also,  in  some  cases,  once 
we  disapprove  a  plan,  sanctions  may  be 
imposed.  As  noted  below,  at  th^s  time, 
sanctions  will  not  be  imposed  in  the 
Billings/Laurel  area  as  a  result  of  this 
partial  and  Umited  disapproval. 

f .  What  Happens  When  EPA  Limitedly 
Approves  and  Limitedly  Disapproves 
Parts  of  the  State  of  Montana's  Plan? 

Once  we  limitedly  approve/ 
disapprove  a  SIP.  or  parts  of  a  SIP,  those 
provisions  are  legally  enforceable  by  us 
and  citizens  under  the  Act.  Under  a 
limited  approval/disapproval  action,  we 
approve  and  disapprove  the  entire  rule 
even  though  parts  of  it  do  and  parts  do 
not  satisf\'  requirements  under  the  Act. 
The  rule  remains  a  part  of  the  SIP, 
however,  even  though  there  is  a 
disapproval,  because  the  rule 
strengthens  the  SIP.  The  disapproval 
only  concerns  the  failure  of  the  rule  to 
meet  specific  requirements  of  the  Act 
and  does  not  affect  incorporation  of  the 
rule  as  part  of  the  approved,  federally 
enforceable  SIP.  To  the  extent  the  rule 
fails  to  satisfy  requirements  of  the  Act, 
we  intend  to  develop  a  plan  or  parts  of 
a  plan  to  meet  such  requirements. 

III.  Other  Issues  Pertaining  to  State 
Authority 

A.  How  Do  the  State-Only  Provisions 
Affect  EPA 's  Actions? 

In  our  luly  28.  1999  proposed 
rulemaking  action  we  indicated  that  in 
June  1998.  the  MBER  adopted 
"Additional  State  Requirements"  for 
each  of  the  seven  sources  in  the  » 
Billings/Laurel  area.  These  requirements 
(hereinafter  referred  to  as  the  "State- 
only  provisions")  were  not  submitted 
for  inclusion  in  the  SIP  and  are 
enforceable  only  by  the  State  of 
Montana.  See  64  FR  40803,  bottom.right 
column  of  our  July  28,  1999  action  for 
a  complete  discussion  of  the  State-only 
provisions.  ~"     / 

We  have  considered tFercOmments 
received  on  our  discussion  of  State-only 
provisions  in  our  proposal  and  still 
believe  it  is  appropriate  to  conclude  that 
since  the  State-only  provisions  were  not 
included  in  the  Billings/Laurel  S02  SIP, 
we  are  not  approving  or  disapproving 
these  provisions  nor  are  we  relying  on 
these  provisions  in  approving  or 
disapproving  other  provisions  in  the 
submitted  SIP.  Nothing  in  this  action 
should  be  construed  as  making  any 
determination  or  expressing  any 
position  regarding  the  State-only 
provisions  or  their  impact  on  the  SIP. 


State-only  provisions  can  affect  only 
State  enforcement  of  the  SIP  and  cannot 
have  any  impact  on  federal  enforcement 
authorities.  We  may  at  any  time  invoke 
our  authority  under  the  Act,  including, 
for  example,  sections  113,  114,  or  167, 
to  enforce  the  requirements  of  the 
Billings/Laurel  S02  SIP  independent  of 
any  State  enforcement  effort.  We  may 
take  action  to  enforce  the  SIP  regardless 
of  any  State  compliance  determination 
or  any  constraint  on  State  enforcement 
discretion  which  the  State-only 
provisions  may  impose.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Act  is  likewise  unaffected  by  the 
State-only  provisions. 

If  we  were  to  determine  that  the  State- 
only  provisions,  as  implemented, 
appeared  to  limit,  constrain,  or 
otherwise  have  a  chilling  effect  on  state 
enforcement  of  the  SIP,  we  wouH 
reconsider  our  approval  or  tsike  other 
appropriate  action  under  the  Act.  Our 
reconsideration  could  occur  under 
section  110(k)(6)  of  the  Act  or  we  could 
complete  another  SIP  Call  under 
sections  110(a)(2)(H)  and  110(k)(5)  of 
the  Act.  Other  appropriate  action  could 
include  a  finding  of  failure  to 
implement  the  SIP  under  section 
179(a)(4)  of  the  Act  or  enforcement 
action  under  section  113(a)(2)  of  the 
Act,  or  both. 

B.  How  Does  Montana's  Environmental 
Audit  Act  Affect  EPA 's  Actions? 

On  May  5, 1997,  the  Governor  of 
Montana  signed  a  bill  enacted  by  the 
legislature  (the  Voluntary 
Environmental  Audit  Act,  Mont.  Code 
Ann.  §§  75-1-101  et  seq.  (1999),  (H.B. 
293.  effective  October  1,  1997))  that 
creates  immunity  under  State  law  from 
penalties  for  violations  discovered 
during  a  voluntary  enviroiunental  audit 
and  creates  a  judicial  privilege  under 
State  law  for  information  contained  in 
an  environmental  audit  report. 

In  our  July  28, 1999  action  we 
indicated  that  nothing  in  our  proposal 
action  should  be  construed  as  making 
any  determination  or  expressing  any 
position  regarding  the  State  of 
Montana's  audit  privilege  and  penalty 
immunity  law  or  its  impact  upon  any 
provisions  in  the  SIP,  including  the 
proposed  revision  at  issue. 

However,  our  concerns  about  the 
effect  of  the  audit  law  on  the  State's 
ability  to  enforce  the  SIP  have  been 
addressed  by  a  formal  agreement  with 
the  State.  On  December  13, 1999.  EPA 
and  the  State  entered  into  a 
Memorandum  of  Agreement  ("MOA") 
[see  document  #  IV.C-32)  concerning 
the  effects  of  the  audit  law  on  state 
implementation  and  enforcement  of  all 
federal  environmental  programs  in 
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Montana.  Under  the  MOA.  as  long  as 
the  agreement  and  the  State's  legal 
interpretations  of  the  audit  law  are  in 
effect  and  functioning  as  intended,  we 
and  the  State  agree  that  State 
environmental  programs,  including  the 
SIP.  have  sufficient  authority  to  obtain 
and  maintain  EPA  approval. 

The  State  of  Montana's  audit  privilege 
and  immunity  law  affects  only  state 
enforcement  and  does  not  have  any 
impact  on  federal  enforcement 
authorities.  We  may  at  any  time  invoke 
our  authority  under  the  Act,  including 
for  example,  sections  113,  114.  or  167, 
to  enforce  the  requirement  or 
prohibitions  of  the  State  of  Montana's 
plan,  independent  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Act  is  likewise  unaffected  by  a  state 
audit  privilege  or  immunity  law. 

IV.  Other  Rulemaking  Actions 

A.  How  Does  This  Final  Action  Relate 
to  EPA 's  S7P  Call? 

In  our  luly  28.  1999  proposal  we 
indicated  that  our  March  4.  1993  letter 
requesting  revision  of  the  Billings/ 
Laurel  area  S02  SIP  {see  document  # 
II.G-1)  stated  that  the  letter  was  not 
final  Agency  action  subject  to  judicial 
review,  and  that  a  final  Agency  action 
would  occur  when  we  made  a  binding 
determination  regarding  the  State's 
response.  We  have  considered  the 
comments  received  on  our  proposed 
rulemaking  action  and  still  believe  it  is 
appropriate  to  finalize  action  on  the  SIP 
Call  and  on  the  State  of  Montana's 
response  to  the  March  4.  1993  letter:  we 
are  making  a  binding  determination 
regarding  the  SIP  Call  and  the  State  of 
Montana's  response  to  the  letter  with 
this  final  rulemaking  action. 

B.  Why  Is  EPA  Sot  Imposing  Sanctions? 

In  our  July  28.  1999  proposed 
rulemaking  action,  starting  at  64  FR 
40804,  right  column,  we  proposed  that 
the  sanctions  specified  in  section  179(b) 
of  the  Act  should  apply  if  our  proposed 
disapproval  action  became  a  final 
disapproval  action.  We  also  requested 
comment  on  whether  we  should 
accelerate  the  sanctions  under  section 
llO(m)  of  the  Act.  After  reviewing  the 
comments'"  received  on  our  proposal 
action,  we  have  decided  not  to  select  the 
order  of  sanctions  that  would  apply  in 
the  Billings/Laurel  area  at  this  time. 
Consequently,  if  the  18-month  sanctions 
clock  that  starts  with  today's 
disapproval  of  Montana's  SIP  expires 
without  the  State  having  corrected  the 
identified  deficiencies,  no  sanctions 


'■>  See  footnote  7  above. 


will  be  imposed.  In  the  future,  if  we 
choose  to  select  the  order  of  mandator)' 
sanctions  or  to  apply  early  discretionary 
sanctions,  we  would  do  so  through 
rulemaking. 

V.  What  Comments  Were  Received  on 
EPA's  Proposed  Action  and  How  Is  EPA 
Responding  to  Those  Comments? 

Summary  of  Comments  and  Responses 

Following  is  a  summary  of  the 
comments  received  on  the  proposed 
rulemaking  and  our  responses.  The 
following  is  an  outline  of  the  subjects  on 
which  we  received  comments: 

.'\.  SIP  Call 

B.  Sanctions  .  ' 

C.  Flares 

D.  Dispersion  Modeling 

E.  EP.-\s  Partial  .^pp^oval 

F.  Due  Process  for  SIP  Approval 

G.  Escape  Clause 

H   Language  in  ExxonMobil  and  MSCC 
Stipulations  Related  to  Incorporation  of 
Earlier  Stipulations  and  Apportionment  of 
the  Airshed 

1.  Default  .^pp^oval  of  SIP 

I.  Department  Discretion 

K.  Quarterly  Data  Recover*-  Rate  (QDRR) 

L.  Effect  of  the  Montana  Voluntary 
Environmental  .Audit  Act 

M.  Effect  of  State-only  Provisions 

N,  Enfort  ement  and  MDEQ  Staffing 

O.  Reasonably  .Available  Control  Measures 
(R.ACM)  Including  Reasonably  .Available 
Control  Technology  (R.ACT)  and 
Reasonable  Further  Progress  (RFP)  at 
Cenex 

P.  MSCC  Auxiliary  Vent  Stacks 

Q.  MSCC's  30-meter  Stack 

R.  ExxonMobil's  and  Cenex's  Refinery  Fuel 
Gas  Limitation 

S.  Variable  Emission  Limitations 

T.  Minor  Sources 

U.  Compliance  Determining  Method — 

ExxonMobil's  Coker  CO-Boiler  Stack  and 
F-2  Crude/Vacuum  Heater  Stack 

V.  Effect  of  the  1990  Amendments  to  the 
Clean  .Air  .Act 

\V.  Slac:k  Height  Issues 

A.  SIP  Call 

We  issued  a  request  for  revision  of  the 
Billings/Laurel  area  S02  SIP  by  letter  to 
the  Governor  of  Montana,  dated  March 
4.  1993  [see  document  #  II.G-1).  The 
request  letter  reflected  our  preliminary 
finding  regarding  the  SIP's  substantial 
inadequacy  (SIP  Call),  and  was 
published  in  the  Federal  Register  on 
August  4,  1993  (58  FR  41430)  {see 
document  #  II.G-3).  In  the  request  letter, 
we  declared  that  the  SIP  Call  would 
become  final  agency  action  when  we 
made  a  binding  determination  regarding 
the  State  of  Montana's  response  to  the 
SIP  Call.  We  proposed  to  make  such 
binding  determination  regarding  the  SIP 
Call  when  we  proposed  to  partially 
approve,  conditionally  approve,  and 
partially  disapprove  the  Billings/Laurel 


SG2  SIP  revisions  submitted  by  the 
State  on  Montana  in  response  io  the 
request  letter.  See  64  FR  40791.  40804 
(July  28.  1999)  (see  document  »  III.A-2). 

Summary'  of  Comments  and  Response 

Two  commenters  objected  that  the  SIP 
Call  is  invalid  and  should  be 
withdrawn. 

We  have  considered  the  comments 
received  and  still  believe  our  March  4, 
1993  letter  was  appropriate  and  that  we 
should  make  the  SIP  Call  for  the 
Billings/Laurel  area  a  final  agency 
action. 

The  following  is  a  summan.'  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:Two  commenters 
(MSCC  letter,  document  #  IV.A-19. 
comment  #'s  1.  125;  Goetz  letter, 
document  «  IV.A-18.  exhibit  D. 
comment  #  III,  p.  43)  stated  that  the  SIP 
Call  is  invalid  and  that  subsequent 
actions  bv  the  State  in  response  to  the 
1993  letter  and  by  EPA  on  the  State's 
SIP  revision  are  invalid  as  well.  These 
commenters  submitted  extensive 
comments  on  the  dispersion  modeling 
that  was  the  basis  of  the  1993  letter, 
claiming  that  the  modeling  was 
defective  and  was  not  supported  by 
monitoring  data. 

Response:  We  will  address  the 
comments  on  dispersion  modeling  and 
monitoring  in  section  V'.D.  of  this 
document,  together  with  similar 
comments  concerning  the  State's 
modeled  demonstration  of  the 
effectiveness  of  the  new  SIP  emission 
limitations.  Please  see  section  V.D.. 
below  (  "Dispersion  Modeling").  Here 
we  will  address  other  comments  on  the 
validitvoftheSIPCall. 

(2)  Comment:  One  commenter  (MSCC 
letter,  document  #  I\'.A-19.  comment  # 
1;  MSCC  letter,  document  #  IV.A-20. 
comment  #'s  3. A,  3.B).  stated  that  the 
SIP  Call  violates  due  process  because  it 
undoes  an  earlier  approval  of  the 
existing  SIP.  while  the  letter  was  not 
made  by  rulemaking,  was  not  properly 
noticed,  and  did  not  provide  for  timely 
and  effective  challenge  because  it  was 
not  denoted  a  final  agency  action.  The 
commenter  further  stated  that 
irreversible  changes  occurred  without 
opportunitv  to  challenge  the  underlying 
premises  of  the  1993  letter.  Another 
commenter  (Goetz  letter,  document  # 
IV.A-18.  exhibit  D,  comment  *  III.  p  43) 
stated  that  because  the  1993  letter  was 
not  binding,  presumably  because  it  was 
not  issued  by  rulemaking,  no  one  could 
challenge  its  validitv. 

Response:  The  SIP  Call  does  not 
violate  due  process.  The  provisions  of 
the  Act  that  authorize  us  to  call  for  SIP 
revisions  do  not  require  rulemaking 
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until  the  Agency  proceeds  to  make  the 
SIP  Call  binding  and  final.  Sections 
110(a)(2)(H)  and  110(k)(5)  of  the  Act 
require  (1)  that  we  notify  the  State  when 
we  find  that  the  applicable 
implementation  plan  is  substantially 
inadequate  to  protect  the  NAAQS,  and 
(2)  that  we  make  the  notice  public. 
When  we  sent  our  letter  to  the  Governor 
of  Montana  on  March  4,  1993  and 
published  the  letter  in  the  Federal 
Register,  see  58  FR  41430  (August  4, 
1993)  (document  #  ni.G-3),  we  in  effect 
provided  our  preliminary  views 
regarding  the  SIP's  substantial 
inadequacy  and  provided  the  State  an 
early  opportunity  to  respond  to  our 
assessment.  Thus,  we  did  not  make  a 
final,  binding  finding,  and  thus  were  not 
required  to  use  notice  and  comment 
rulemaking  procedures  to  issue  the 
letter.  Rather,  the  final  binding  action 
regarding  the  SIP  Call,  as  well  as  our 
action  on  the  State's  response  to  the 
1993  letter,  is  occurring  in  today's 
rulemaking.  The  SIP  Call  does  not 
"undo"  our  prior  approval  of  the  1977 
SIP  for  the  area  or  turn  that  approval 
into  a  disapproval.  Any  SIP  Call  denotes 
that  the  existing  SIP  has  become 
inadequate,  whether  due  to  changes  in 
conditions  such  as  increased  emissions, 
a  change  in  requirements,  or.  as  in  this 
case,  a  change  in  our  ability  to  measure 
the  effectiveness  of  the  SIP  control 
strategy  to  protect  air  quality. 

The  opportunity  to  participate  in  the 
SIP  development  process  that  began 
with  our  letter  to  the  Governor  was 
provided  by  the  public  participation 
requirements  of  the  Montana  SIP  and 
the  proposed  rulemaking  in  this  action. 
See  64  FR  40791,  40806  (July  28,  1999) 
(document  #  III.A-2).  The  opportunity 
to  review  and  comment  on  the  proposed 
rule,  which  the  commenters  have 
exercised,  satisfies  the  requirements  of 
procedural  due  process  mandated  for 
SIP  approval  actions  by  sections  110(a) 
and  llO(k)  of  the  Act  and  section  553  of 
the  Administrative  Procedure  Act. 
Under  those  provisions,  the 
requirements  of  due  process  are 
satisfied  by  publication  of  a  notice  of 
proposed  rulemaking  with  an 
opportunity  for  submission  of  written 
comments  prior  to  final  action.  The  Act 
does  not  require  formal  adjudication  or 
formal  rulemaking.  See  Cleveland 
Electric  Illuminating  Co.  v.  E.P.A.,  572 
F.2d  1150,  1157  (6th  Cir.  1978):  Buckeye 
Power.  Inc.  v.  EPA.  481  F.2d  162.  172  ' 
(6th  Cir.  1973). 

The  appropriate  mechanism  for 
obtaining  a  formal  hearing  on  our 
rulemaking  on  the  SIP  Call  and  on  the 
SIP  is  to  file  a  petition  for  review  of  this 
final  action  in  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  as 


provided  by  section  307(b)  of  the  Act. 
The  procedural  requirements  for 
exercising  the  opportunity  for  judicial 
review  of  our  final  action  are  discussed 
elsewhere  in  this  document. 

(3)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment 
#'s  1.  2nd  page,  3.  4,  66  and  other 
comments)  stated  that  our  SIP  Call  is  an 
entirely  discretionary  act  that  was 
inadequately  justified. 

Response:  The  statutory  provision 
authorizing  SEP  Calls  provides  that 
"[wlhenever  the  Administrator  finds 
that  the  applicable  implementation  plan 
for  any  area  is  substantially  inadequate 
to  attain  or  maintain  the  relevant 
national  ambient  air  quality 
standard.*   *   *  the  Administrator  s/ia// 
require  the  State  to  revise  the  plan  as 
necessary  to  correct  such  inadequacies." 
Section  ilO(k)(5)  of  the  Act  (emphasis 
added).  While  it  is  true  that  EPA  has 
some  discretion  in  finding  whether  a 
SIP  is  substantially  inadequate,  the  use 
of  the  imperative  "shall,"  rather  than 
the  optional  "may,"  appears  to  require 
EPA  action  as  mandatory  and  not 
discretionary,  once  we  make  a  finding  of 
substantial  inadequacy. 

The  same  commenter  believes  the  SIP 
Call  is  not  adequately  justified  andthat 
the  Administrator  should  withdraw  the 
1993  letter.  We  believe  our  technical 
support  document  for  the  SIP  Call 
(document  #  II.G-2)  adequately  justifies 
our  final  binding  decision  to  call  for  a 
SIP  revision  and  that  no  withdrawal  of 
thel993  letter  is  necessary. 

(4)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
1.  2nd  page)  stated  that  our  SIP  Call 
intrudes  on  the  primary  responsibility 
of  the  State  to  implement  the  Clean  Air 
Act.  contrary  to  section  101  of  the  Act. 
Another  commenter  (Goetz  letter, 
document  #  IV.A-18.  exhibit  D. 
comment  #  V,  p.  61)  raised  the  same 
objection  to  our  proposed  action  on  the 
SIP. 

Response:  Section  101  of  the  Act, 
"Congressional  findings  and  declaration 
of  purpose,"  is  not  a  prescriptive 
provision  and  does  not  require 
particular  action  by  anyone.  But  it  does 
provide  a  statement  of  Congressional 
intent,  which  the  remaining  provisions 
of  the  Act  effectuate.  For  example, 
section  101(a)(3)  states  a  congressional 
finding  that  air  pollution  prevention 
and  control  are  the  "primary 
responsibility  of  States  and  local 
governments";  section  101(a)(4)  states  a 
finding  that  "[fjederal  financial 
assistance  and  leadership  is  essential  for 
the  development  of  cooperative  Federal, 
State,  regional,  and  local  programs  to 
prevent  and  control  air  pollution." 


These  and  other  provisions  of  section 
101  of  the  Act  declare  an  intent  to  create 
a  cooperative  relationship  between  the 
federal  government  and  the  States  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources,  so  as  to  promote 
the  public  health  and  welfare"  as 
expressed  by  section  101(b).  As  the 
courts  have  recognized,  "The  CAA 
simply  'establishes  a  program  of 
cooperative  federalism  that  allows  the 
States,  within  limits  established  by 
federal  minimimi  standards,  to  enact 
and  administer  their  own  regulatory 
programs,  structured  to  meet  their  own 
particular  needs.'  "  Commonwealth  of 
Virginia  v.  Browner  (80  F.Sd  869,  883 
(1996)  (quoting  Model  v.  Virginia 
Surface  Mining  &■  Reclamation  Ass'n, 
452  U.S.  264,  289,  101  S.Ct.  2352,  2367- 
68(1981)). 

The  intent  to  create  a  cooperative 
relationship  for  air  pollution  control  is 
effected  by  the  other  provisions  of  the 
Act,  including  section  109,  which 
authorizes  us  to  establish  NAAQS;  by 
section  110(a),  which  directs  States  to 
assiune  the  primary  responsibility  of 
developing  SIPs  to  protect  the  NAAQS; 
and  by  section  110(k)(5),  which 
authorizes  us  to  take  a  leadership  role 
by  calling  for  revision  when  SIPs  are 
found  inadequate.  Montana's  action 
here,  developing  and  submitting  a  SIP 
revision  in  response  to  our  1993  letter, 
fulfills  the  congressional  intent  that 
States  take  primary  responsibility  for  air 
pollution  control.  In  the  federal 
partnership,  both  functions  are  . 
necessary:  both  the  primary 
responsibility  assumed  by  the  States 
and  oiu  standard-setting  and  oversight 
role. 

(5)  Commenf;  Two  commenters 
(MSCC  letter,  document  #  IV.A-19. 
comment  #  2;  Goetz  letter,  document  # 
rV.A-18,  exhibit  D,  comment,  p.  9) 
stated  that  we  improperly  constrained 
the  State's  action  in  responding  to  the 
1993  letter,  by  placing  tipie  limits  on  the 
State's  response  and  threatening  to 
impose  sanctions  and  withhold  federal 
funds  if  the  State  did  not  submit  timely 
SIP  revisions.  One  of  the  commenters 
(MSCC  letter,  docimient  #  IV.A-20, 
comment  #  4F)  also  stated  that  until  we 
have  promulgated  a  formal  SEP  Call  for 
Montana,  and  given  Montana  the 
statutory  time  following  final 
promulgation  of  the  formal  SIP  Call,  we 
are  not  required  and  may  not  be 
authorized  to  promulgate  a  FIP.  Another 
commenter  (McGarity  letter,  document 
#  rV.B-1)  stated  that  the  process  has 
taken  too  long. 

Response:  "The  maximum  allowable 
time  limits  for  submission  of  revisions 
in  response  to  a  SIP  Call  are  established 
by  statute.  Section  110(k)(5)  of  the  Act 
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provides  that  we  "may  establish 
reasonable  deadlines  (not  to  exceed  18 
months  after  the  date  of  such  notice)  for 
the  submission  of  such  plan  revisions." 
(Emphasis  added.)  However,  the  statute 
does  not  require  us  to  establish  a 
deadline  in  all  cases.  In  our  letter  of 
March  4,  1993,  we  requested  that 
Montana  submit  its  revisions  within  an 
18-month  timeframe,  which  is 
consistent  with  the  maximum  allowable 
time  where  we  are  making  a  SIP  Call 
binding  and  final.  Under  the  letter,  the 
SIP  revisions  were  due  on  September  4. 
1994  if  the  State  chose  to  comply  with 
the  request.  The  State  submitted  the 
revisions  on  September  6, 1995,  nearly 
a  year  later  than  this  date.  These 
revisions  were  modified  and 
resubmitted  on  August  27,  1996,  April 
2,  1997  and  July  29,  1998.  In  light  of 
these  facts,  it  is  not  necessary  to 
establish  a  further  schedule  and 
deadline  for  the  State  to  respond  to  the 
SIP  Call  in  today's  rulemaking,  since  we 
already  have  received  the  State's 
response. 

We  did  not  impose  sanctions  on 
Montana  for  failure  to  submit  the 
revisions  on  time,  but  we  did  indicate 
that  sanctions  would  apply  in  a  letter  to 
the  State  dated  September"  19.  1994 
(document  #  IV.C-31).  This  letter  and 
subsequent  letters  to  the  State  on  the 
timing  of  sanctions,  dated  March  14. 
1996  (document  #'s  II.B-16  and  B-17). 
were  premature,  and  we  later  corrected 
them.  Our  authority  to  impose  sanctions 
under  section  179  of  the  Act  can  only 
be  implemented  after  we  conduct 
rulemaking  to  select  the  order  of  the 
sanctions  to  be  imposed  for  failure  to 
meet  requirements  of  the  Act.  See 
section  179(a)  of  the  Act.  Because  we 
did  not  promulgate  a  general  rule  for 
applying  sanctions  for  failure  to  meet  a 
SIP  Call,  we  can  impose  them  only 
through  specific  rulemaking  that 
achieves  two  things:  first,  making  the 
SIP  Call  binding  and  final  so  that  the 
State's  response  becomes  a  "required" 
submission  under  the  Act:  and  second, 
selecting  the  order  of  mandatory 
sanctions  that  will  apply  if  the  State 
fails  to  respond  or  if  EPA  disapproves 
the  State's  response.  In  our  proposed 
rulemaking  action  we  proposed  to  take 
the  prerequisite  rulemaking  actions  and 
to  apply  sanctions  in  the  event  that  our 
partial  disapproval  of  the  SIP  revisions 
became  final  action.  See  64  FR  40791, 
40804  (July  28,  1999)  (document  #  III.A- 
2).  (Our  final  action  on  the  proposal  to 
impose  sanctions  is  discussed  in  section 
V.B..  below.) 

With  respect  to  whether  we  can 
promulgate  a  FIP  without  completing 
formal  rulemaking  on  the  SIP  Call,  by 
this  action,  we  are  promulgating  a 


formal  SIP  Call  and  can  now  propose  a 
FIP  to  fill  any  gaps  created  by  our 
disapproval  of  the  Billings/Laurel  S02 
SIP.  We  do  not  agree  with  the 
commenter  that  the  Act  requires  us  to 
give  the  State  additional  time  to  respond 
to  the  SIP  Call  and  SIP  disapproval, 
before  we  propose  a  FIP.  Section  110(c) 
of  the  Act  requires  that  we  promulgate 
a  FIP  "at  any  time  within  2  years  after" 
we  disapprove  a  SIP  revision  in  whole 
or  in  part.  There  is  no  minimum  time 
period  before  we  may  promulgate  a  FIP, 
but  rather  a  two-year  maximum  time 
within  which  we  must  promulgate  a 
FIP.  Because  the  State  has  already  had 
nearly  nine  years  in  which  to  respond 
to  the  initial  1993  letter,  we  do  not 
believe  that  allowing  additional  time 
will  serve  the  public  interest  in 
protecting  the  NAAQS  through  federally 
enforceable  limitations  on  S02 
emissions. 

(6)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-19. 
comment  #  2:  Goetz  letter,  document  # 
IV.A-18,  exhibit  D,  comment  #  2.  p.  9) 
also  stated  that  the  untimely  threat  to 
impose  sanctions  exerted  improper  and 
extreme  pressure  on  Montana  and  the 
sources  in  the  area  to  respond  to  the 
1993  letter.  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
1,  3rd  page)  stated  that  the  threat  of 
sanctions  was  coercive  and  had  the 
effect  of  forcing  the  State  to  impose 
emission  limitations  that  were 
unauthorized  and  unconstitutional. 

Response:  These  comments  will  be 
addressed  in  section  V.E..  below, 
discussing  the  Tenth  Amendment  and 
other  constitutional  and  statutory 
challenges  to  our  SIP  action. 

(7)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19.  comment  # 
1,  1st  page)  stated  that  the  1993  letter 
was  invalid  because  the  letter 
incorrectly  stated  that  the  existing  SIP 
for  the  area  did  not  #3ntain  enforceable 
emission  limitations. 

Response:  Contrar\-  to  the 
commenter's  statement,  the  1993  letter 
does  not  contain  a  statement  that  the 
pre-1993  SIP  did  not  include 
enforceable  emission  limitations.  When 
we  issued  the  1993  letter,  we  were 
aware  that  some  enforceable  limitations 
on  S02  emissions  were  in  place.  We 
took  those  limitations  into  account  in 
our  analysis.  For  example,  the  modeling 
demonstration  that  formed  the  basis  of 
the  1993  letter  showed  violations  of  the 
NAAQS  for  S02  at  emission  levels 
allowed  under  existing  emission 
limitations.  The  1993  letter  did  state  our 
view  that  the  SIP  in  effect  at  that  time 
was  inadequate  to  attain  and  maintain 
the  S02  NAAQS  and  that  emission 


reductions  would  likely  be  necessary  to 
protect  the  NAAQS. 

(8)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20,  comment 
#'s  3),  3K,  3N,  3Q,  3R)  stated  that  the 
SIP  Call  is  not  binding,  adequate  or 
legally  effective  to  say  the  SIP  was 
inadequate  because  allowable  and 
actual  emissions  have  been  reduced  and 
voluntary  improvements  have  occurred 
since  1993.  Additionally,  the 
commenter  stated  that  since  the  1993 
letter  additional  information  and  facts 
have  become  available  to  further  dispute 
or  moot  the  results  of  the  1993  modeling 
and  anv  opinion  based  thereon. 

Response  The  1993  letter  was 
supported  bv  the  evidence  available  at 
the  time  it  was  issued.  That  evidence 
could  not  have  taken  into  account  future 
events  such  as  more  restrictive  emission 
limitations  in  state  permits.  Such  later 
actions  are  irrelevant  to  the  validity  of 
the  1993  letter,  though  possibly  relevant 
to  Montana's  response  to  the  letter, 
Voluntarv  reductions  in  emissions  since 
the  1993  letter  are  also  irrelevant:  they 
do  not  affect  the  validity  of  the  1993 
letter  or  our  rulemaking  on  the  SIP  Call 
and  the  SIP  revisions. 

(9)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-20. 
comment  #'s  3.H..  3.L:  Goetz  letter, 
document  *«  IV,A-18.  exhibit  D. 
comment  #  III.B.  pp.  44— i5)  stated  that 
the  SIP  Call  is  not  binding,  adequate  or 
legally  effective  to  say  the  SIP  was 
inadequate  because  ambient  monitoring 
in  the  Billings/Laurel  area,  both  before 
and  after  the  1993  letter,  did  not  show 
any  violations  of  the  S02  NAAQS 

Response:  For  a  discussion  of  whether 
contrar\'  monitoring  data  invalidate  the 
computer  modeling  used  for  the  SIP  Call 
and  SIP  development,  readers  are 
referred  to  the  response  to  comments  on 
modeling  in  section  V.D..  below.  With 
respect  to  measurements  of  current 
concentrations,  the  emissions  inventory 
for  the  Billings/Laurel  area  indicates 
that  actual  S02  emissions  have  declined 
since  1993.  One  commenter  (MSCC 
letter,  document  #  IV.A-20.  comment  » 
3.Q)  notes  that  CEMS  at  the  sources 
show  lower  emission  rates  now  than  at 
the  time  of  the  modeling.  Ambient 
concentrations  of  S02  measured  by  the 
area's  monitoring  network,  not 
surprisinglv.  show  a  similar  decline.  To 
the  extent  that  these  reductions  reflect 
the  State's  efforts  to  restrict  emissions  as 
part  of  its  control  strategy- .  they 
demonstrate  the  effectiveness  of 
Montana's  response  to  the  SIP  Call. 

B.  Sanctions 

We  proposed  that  the  regulator)' 
scheme  issued  for  sanctions  generally, 
under  40  CFR  section  52,31,  should  also 
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apply  here  if  our  proposed  partial 
disapproval  of  the  SIP  became  a  final 
action  or  if  our  adopted  final 
conditional  approvals  later  converted  to 
disapprovals.  We  proposed  to  apply  the 
sanction  rule's  provisions  regarding  the 
timing  of  sanctions.  We  also  asked  for 
comment  on  whether  we  should  impose 
sanctions  under  section  1 10(m)  of  the 
Act  to  make  the  sanctions  effective 
immediately  upon  the  effective  date  of 
partial  disapproval  or  conversion  from 
conditional  approval  to  disapproval, 
and  on  the  geographic  scope  of  any  such 
discretionarv'  sanctions. 

Summary'  of  Comments  and  Response 

Eight  commenters  submitted 
comments  on  our  sanctions  proposal. 
Five  of  the  eight  commenters  were 
opposed  to  our  imposing  sanctions,  one 
commenter  seemed  only  opposed  to 
sanctions  in  Billings,  and  two 
commenters  felt  we  should  go  beyond 
what  was  proposed  and  apply  sanctions 
throughout  the  State.  Some  commenters 
were  also  opposed  to  applying  sanctions 
immediately. 

We  have  considered  the  comments 
received,  and  in  our  final  rule,  at  this 
time,  we  have  decided  not  to  select  the 
order  of  sanctions  that  would  be 
necessary'  to  apply  mandatory  sanctions 
(section  179(b)),  or  to  impose 
discretionary-  sanctions  (section  llO(m)) 
in  the  Billings/Laurel  area  or  any^^•here 
else  in  the  State  of  Montana.  Thus, 
sanctions  are  not  automatic  in  the 
Billings/Laurel  area  as  a  result  of  our 
partial  and  limited  disapproval  of  the 
SIP.  even  if  the  State  does  not  correct 
the  identified  deficiencies  within  the 
18-month  period  starting  with  today's 
disapproval.  To  apply  mandatory 
sanctions  under  section  179.  we  must 
complete  a  rulemaking  action  to  specify 
the  order  of  sanctions.  Because  the 
sanctions  are  not  automatic  before  such 
action  is  completed,  we  believe  we  can 
use  some  of  the  principles  of 
discretionary  sanctions  in  deciding 
whether  or  not  sanctions  should  be 
applied  in  the  Billings/Laurel  area. 

We  are  not  required  to  apply 
discretionary  sanctions  under  section 
llO(m)  of  the  Act.  Section  llO(m)  says 
■■[tjhe  Administrator  may  apply  any  of 
the  sanctions  listed  in  section  i  79(b)  at 
any  time  (or  at  any  time  after)  the 
Administrator  makes  a  finding, 
disapproval  or  determination  under 
paragraphs  (1)  through  (4),  respectively, 
of  section  179(a)  in  relation  to  any  plan 
or  plan  item. ..required  under  the  Act..." 
Further,  in  the  preamble  of  our 
rulemaking  action  for  discretionary 
sanctions  we  indicated  that  we  will 
exercise  section  llO(m)  sanctions  earlier 
than  18  months  only  in  cases  where:  (1) 


the  State  has  indicated  an  explicit 
resistance  to  resolving  a  plan  or  program 
deficiency  or  to  making  a  required  plan 
or  program  submittal:  or  (2)  special 
circumstances,  particular  program 
needs,  or  time  constraints  dictate  the 
need  for  use  of  such  sanctions.  See  59 
PR  1481  (middle  column),  January  11, 
1994. 

In  this  particular  case,  the  State 
initially  submitted  a  SIP  in  September 
1995  and  then  spent  several  years 
revising  and  updating  the  SIP  to,  among 
other  things,  address  our  concerns  with 
previous  SIP  submittals.  In  a  letter  dated 
September  27.  1999  from  Mark 
Simonich,  Montana  Department  of 
Environmental  Quality  (MDEQ),  to 
William  Yellowtail.  EPA,  the  MDEQ 
expressed  a  desire  to  correct  the  SIP  so 
that  it  is  approvable.  (See  document  # 
IV.A-31.) 

This  history  shows  that  the  State  has 
not  shown  resistance  to  resolving  its 
plan  deficiency  or  to  making  the 
required  plan  submittal.  In  addition, 
sources  were  required  to  meet  the 
emission  limitations  in  the  Billings/ 
Laurel  S02  SIP  when  the  State's  Board 
Order  was  signed  (June  12,  1998), 
except  where  another  effective  date  is 
specified  in  the  exhibit  A  or 
attachment(s).  Therefore,  on  the  whole, 
the  plan  is  being  implemented  now. 

Because  of  the  State's  efforts  to  submit 
an  approvable  SIP  and  because  the  SIP 
is  being  implemented,  we  believe  that  it 
is  not  appropriate  to  apply  discretionary 
sanctions  in  the  Billings/Laurel  area,  or 
anywhere  else  in  the  State  of  Montana, 
at  this  time.  In  the  future,  if  we  choose 
to  apply  discretionary  sanctions  or  to 
select  the  order  of  mandatory  sanctions 
that  would  apply,  we  would  do  so 
through  rulemaking. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  Several  commenters 
stated  that  sanctions^e  not  appropriate 
in  any  form,  because  there  have  been 
substantial  reductions  in  S02  emissions 
and  ambient  concentrations  in  the  area; 
the  area  meets  the  NAAQS;  and  the 
State  and  industry  have  made  a  good 
faith  effort  to  submit  a  SIP  to  us.  {See 
State  letter,  document  #  IV.A-23, 
comment  #'s  lA.  IB.  IC,  ID,  IE;  Cenex 
letter,  document  #  rV.A-26,  Montana 
Petroleum  Association  letter,  document 

#  IV.A-17;  ExxonMobil  letter,  document 

#  IV.A-28.  State  letter,  document  # 
IV.A-31,  MSCC  letter,  document  # 
IV.A-20.  comment  #  4B,  6A;  MSCC 
letter,  document  #  rV.A-19,  comment 
#'s  112.  114.) 

Response:  We  agree  that  the  State  of 
Montana  has  made  a  good  faith  effort  to 
submit  an  approvable  SIP  and  that  is 


why  we  have  decided  not  to  apply 
sanctions  at  this  time.  However,  we  do 
not  agree  that  substantial  reductions  in 
S02  emissions  and  ambient 
concentrations  alone  should  warrant  not 
applying  the  sanctions.  Although 
sources  over  the  past  several  years  have 
reduced  their  actual  S02  emissions,  and 
there  has  been  a  corresponding 
reduction  in  monitored  ambient 
concentrations,  the  SIP  allows  sources 
to  emit  more  S02  than  they  actually  do. 
Also,  we  have  long  held  that  S02 
monitoring  may  not  be  a  true  indication 
of  ambient  concentrations  because  of 
the  nature  of  S02  plumes.  See  our 
September  16,  1982  memorandum  from 
Sheldon  Meyers,  Director,  Office  of  Air 
Quality  Planning  and  Standards  to 
David  kee.  Director.  Air  and 
Management  Division,  Region  V, 
entitled  "Milwaukee  S02 
Nonattainment  Designation,  "  and  April 
21,  1983  memorandum  from  Sheldon 
Meyers,  Director,  Office  of  Air  Quality 
Planning  and  Standards  to  Regional  Air 
Division  Directors,  entitled  "Section  107 
Designation  Policy  Summary" 
(document  #'s  IV.C-26  and  iV.C-27. 
respectively).  In  both  memoranda,  we 
indicate  that  in  most  S02  cases,  a  small 
number  of  monitors  is  usually  not 
representative  of  the  air  quality  for  the 
entire  area.  See  also  response  to 
comments  D.2.a.  and  b. 

(2)  Comment:  One  commenter  stated 
that  imposing  sanctions  on  Montana  is 
unfair  because  the  State  made  a  good 
faith  effort  to  develop  the  plan;  the  plan 
contains  all  the  necessary  elements  and 
shows  attainment;  the  plan  may  be 
unnecessary  and  later  overturned  by  a 
court  or  even  a  subsequent 
Administrator:  and  EPA's  criticism  of 
the  lack  of  approved  emission 
limitations  at  this  point  source  arises 
solely  from  EPA's  failure  to  approve  a 
reasonable  plan  and  demonstration,  and 
not  the  State's  failure  to  submit  it.  The 
commenter  also  stated  that  Montana  is 
not  being  treated  equally  with  other 
areas  that  are  attaining  the  NAAQS.  [See 
MSCC  letter,  document  #  IV.A-20, 
comment  #'s  4B,  4D.  4E,  6;  MSCC  letter, 
document  #  IV.A-19,  comment  #  112.) 

Response:  As  indicated  above,  we 
agree  that  the  State  of  Montana  has 
made  a  good  faith  effort  to  submit  an 
approvable  SIP  and  that  is  why  we  have 
decided  not  to  apply  sanctions  at  this 
time.  We  do  not  agree  that  the  plan 
submitted  by  the  State  contains  all  the 
necessary  elements  and  shows 
attainment.  See  our  proposed 
rulemaking  action  and  TSD.  document 
#'s  III.A-2  and  III.B-1,  respectively,  for 
a  complete  explanation  of  why  we  do 
not  believe  the  submitted  plan  contains 
all  the  necessary  elements.  We  do  not 
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agree  that  we  should  not  impose 
sanctions  because  of  speculation  about 
hiture  challenges  to  our  action  or 
subsequent  EPA  Administrators. 
Finally,  we  do  not  agree  that  Montana 
is  not  being  treated  equally  with  other 
areas  that  are  attaining  the  NAAQS. 

(3)  Comment:  Several  commenters 
stated  acceleration  of  sanctions  is  not 
appropriate.  [See  Conoco  letter, 
document  #  IV.A-24;  Cenex  letter, 
document  #  IV.A-26.)  One  commenter 
stated  it  is  not  appropriate  to  accelerate 
sanctions  for  failure  to  submit  a  SIP  that 
we  could  approve  in  response  to  a  SIP 
Call  the  commenter  believes  was  not 
binding.  [See  MSCC  letter,  document  # 
IV.A-19,  comment  #  111.) 

Response:  We  agree  that  it  is  not 
appropriate  to  accelerate  sanctions,  at 
this  time.  The  ability  to  accelerate 
sanctions  comes  under  our  discretionary' 
sanction  authority  in  section  llO(m)  of 
the  Act.  As  indicated  above,  in  the 
preamble  of  oiu  rulemaking  action  for 
discretionary  sanctions  we  indicated 
that  we  will  exercise  section  1 10(m) 
sanctions  earlier  than  18  months  only  in 
cases  where:  (1)  the  State  has  indicated 
an  explicit  resistance  to  resolving  a  plan 
or  program  deficiency  or  to  making  a 
required  plan  or  program  submittal;  or 
(2)  special  circumstances,  particular 
program  needs,  or  time  constraints 
dictate  the  need  for  use  of  such 
sanctions.  See  59  FR  1481  (middle 
column)  January  11,  1994.  We  believe 
the  State  has  not  shown  an  explicit 
resistance  to  resolving  a  plan  deficiency 
or  making  a  required  plan  submittal.  At 
this  time  we  do  not  believe  there  are 
special  circumstances  which  warrant 
accelerating  sanctions. 

We  do  not  agree  with  the  commenter 
who  stated  that  we  should  not 
accelerate  sanctions  because  the  plan  is 
approvable  and  the  1993  letter  was  not 
binding.  The  issue  of  whether  the  1993 
letter  was  binding  is  discussed  in 
section  V.A.,  above.  Our  proposed 
rulemaking  action  and  TSD  provides  a 
full  explanation  of  why  we  believe  the 
SIP  is  not  fully  approvable.  See 
document  #'s'lII.A-2  and  III.B-1. 
respectively. 

(4)  Comment:  Several  commenters 
stated  that  sanctions  are  not  appropriate 
since  we  were  involved  when  the  SIP 
was  developed.  The  commenters  stated 
our  involvement  blurred  the  State's 
primary  role  in  developing  the  SIP  and 
our  role  in  approving  the  SIP.  [See  State 
letter,  document  #IV.A-23,  comment  #'s 
IB,  IC.  IE:  Cenex  letter  document  # 
IV.A-26) 

Response:  We  do  not  agree  that  we 
should  not  impose  sanctions  since  we 
were  involved  when  the  SIP  was  being 
developed.  We  generally  review  and 


comment  on  SIPs  as  they  are  being 
developed  and  during  the  public 
comment  period.  Often  states  will  ask 
for  our  interpretation  of  the  Act, 
regulations  and  guidance  so  that  SIPs. 
once  submitted,  will  be  approvable.  In 
its  comments  on  the  proposal,  the  State 
of  Montana  portrayed  our  involvement 
in  the  SIP  development  as  "extensive 
and  at  times,  overreaching."  Wc  do  not 
agree  with  this  characterization  of  our 
involvement  and  review.  However, 
since  we  are  not  applying  sanctions,  at 
this  time,  we  do  not  believe  it 
worthwhile  to  debate  the 
appropriateness  of  our  involvement 
with  respect  to  whether  that  should 
have  any  bearing  on  whether  to  apply 
sanctions. 

(5)  Comment:  Several  commenters 
stated  that  imposing  sanctions  sends  the 
wrong  message  to  the  State  and  sources 
for  their  efforts  and  is  inconsistent  with 
the  intent  of  Congress,  which  is  clean 
air.  not  punishment.  [See  State  letter, 
document  #  IV.A-23,  comment  «  IE.) 

Response:  We  do  agree  that,  in  this 
case,  sanctions  may  send  the  wrong 
message  to  the  State  for  its  SIP  efforts 
and  therefore  we  are  not  applying  the 
sanctions.  We  do  not  agree,  however, 
that  applying  sanctions  would  be 
inconsistent  with  Congressional  intent. 
By  authorizing  sanctions  for  certain 
kinds  of  state  planning  failures. 
Congress  intended  to  assure  that  SIPs 
and  SIP  revisions  would  be  developed 
on  time,  would  provide  adequate 
controls,  and  would  otherwise  satisf\- 
Act  planning  requirements. 

(6)  Comment:  Several  commenters 
stated  that  imposing  sanctions  in  this 
case  is  a  discretionary-  act  by  EPA  and 
due  to  the  circumstances  in  this  case  the 
sanctions  should  not  be  imposed.  [See 
State  letter,  document  #  IV.A-23, 
comment  #  IE:  Cenex  letter,  document 

#  IV.A-26:  MSCC  letter,  document  # 
IV.A-20,  comment  #  4A:  MSCC  letter, 
document  #  rV'.A-19,  comment  #  112.) 
One  commenter  stated  we  are  creating  a 
rule  structure  just  so  that  we  could 
impose  sanctions  in  Montana.  [See 
MSCC  letter,  document  #  IV.A-20. 
comment  #  4A.)  One  commenter 
questions  whether  we  can  impose 
discretionary-  sanctions  under  section 
llO(m)  of  the  Act  in  cases  such  as  this 
where  section  179  is  not  applicable. 
[See  State  letter,  document  #  IV.A-23. 
comment  #  IE.) 

Response:  We  agree  that  applying 
sanctions  is  a  discretionary  act  in  this 
case  and  due  to  the  circumstances  the 
sanctions  should  not  be  applied  at  this 
time.  We  also  agree  with  the  commenter 
that  in  our  proposal  we  were  creating  a 
rule  structure  to  impose  sanctions. 
Because  sanctions  are  not  automatic  in 


this  particular  case  we  believed  we  had 
to  create  a  rule  to  impose  them. 

With  respect  to  the  commenter  who 
questioned  whether  we  could  apply 
section  llO(m)  in  cases  where  EPA  is 
not  exercising  its  authority  under 
section  179.  we  already  addressed  this 
issue  when  we  finalized  our  criteria  for 
exercising  discretionarv  sanctions  under 
the  title  I  of  the  Act  (59  FR  1476. 
lanuan,'  11,  1994).  In  the  January-  11. 
1994  action,  59  FR  1479-1480.  we 
indicated  that  "EPA  believes  that 
section  llO(m)  and  section  179. 
although  interrelated,  do  set  up  two 
distinct  sanctions  processes." 
Additionally,  on  page  1480  of  the 
January  11.  1994  action,  third  column 
we  indicated  that  "EP.^  disagrees  that 
section  179  provides  the  sole  authority 
for  imposing  sanctions.  *   *   *  In  fact, 
the  EPA  believes  the  reference  to 
statewide  sanctions  under  section 
1 10(m)  makes  it  clear  that  section 
llO(m)  establishes  a  different  authority 
to  sanction  states.*   *    '" 

While  our  sanctions  authority  under 
both  provisions  is  triggered  b\  a  state 
failure  regarding  a  required  submission 
under  the  Act,  we  believe  we  have 
independent  authority  under  section 
llO(m)  to  impose  sanctions,  even  if  we 
have  not  completed  a  separate 
rulemaking  under  section  179  to  select 
the  sequence  of  mandatory  sanctions. 
We  are  choosing  not  to  impose 
discretionary  sanctions  at  this  time  If 
we  decide  to  impose  sanctions  in  the 
future  under  section  llO(m)  we  would 
propose  them  through  notice  and 
comment  rulemaking  and  the  public 
could  comment  at  that  time. 

(7)  Comment:  One  commenter  stated 
that  sanctions  are  not  appropriate 
because  the  1993  letter  was  not  binding, 
adequate  and/or  legally  effective  as  a 
determination  that  the  SIP  was 
inadequate.  The  same  commenter  stated 
we  need  to  go  through  a  rulemaking 
process  on  the  SIP  Call  before  we  can 
start  a  sanction  clock.  The  commenter 
stated  that  until  we  go  through  a 
rulemaking  process  we  have 
circumvented  the  public  notice, 
comment  and  appeals  process  that 
should  precede  any  sanctions.  (See 
MSCC  letter,  document  #  IV.A-20, 
comment  #s  3A.  3B,  4B,  4C.  4D.  5E  ) 

Response:  In  this  case,  we  do  not 
agree  that  sanctions  would  be 
inappropriate  merely  because  the  1993 
letter  was  not  binding.  Today's  final 
action  itself  makes  the  SIP  Call  binding, 
and  partially  and  limitedly  disapproves 
the  State's  response  to  the  SIP  Call. 
Section  179(a)  of  the  Act  provides  the 
statutory  authority  to  apply  sanctions 
for  disapprovals  of  a  SIP.  in  whole  or  in 
part,  that  is  required  to  be  submitted 
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under  a  SIP  Call  (section  110(k)(5)). 
Today's  rulemaking  renders  the  SIP  Call 
binding  and  final,  and  takes  final 
disapproval  action  on  the  State's 
required  response.  Therefore,  under  the 
statute,  EPA  would  have  the  authority  to 
select  the  order  of  sanctions  that  would 
be  necessary  to  apply  mandatory 
sanctions  (section  179(b)).  or  impose 
discretionary  sanctions  (section  llO(m)), 
if  we  conducted  the  prerequisite 
rulemaking  and  if  the  State  failed  to 
correct  the  identified  deficiencies 
within  18  months  of  such  rulemaking. 

(8)  Comment:  Several  commenters 
stated  the  geographic  scope  of  the 
highway  sanctions  should  be  the  entire 
state  and  the  offset  sanctions  the 
Billings/Laurel  area.  (See  YVCC  letter, 
document  #  IV.A-30.)  One  commenter 
stated  the  geographic  scope  of  the 
sanctions  should  be  just  the  Laurel  area. 
[See  Conoco  letter,  document  #  IV. A- 
25). 

Response:  As  indicated  above,  at  this 
time,  we  are  deciding  not  to  apply 
sanctions  anywhere  in  the  State  of 
Montana.  Two  commenters  felt  we 
should  apply  2-to-l  emission  offset 
sanctions  in  the  Billings  area.  For  the 
most  part,  2-to-l  emissions  offset 
sanctions  can  only  be  applied  in  areas 
designated  as  nonattainment.  If  we  had 
elected  to  apply  sanctions,  since 
Billings  is  not  a  designated 
nonattainment  area,  we  could  not  apply 
2-to-l  emission  offset  sanctions  there. 
See  our  January  11,  1994  final 
rulemaking  action  on  discretionary 
sanctions,  59  FR  1479-1480,  for  a  more 
detailed  discussion  on  the  geographic 
scope  of  sanctions. 

(9)  Comment:  Several  commenters 
stated  sanctions  would 
disproportionately  affect  Laurel  and 
Cenex.  (See  Cenex  letter,  document  # 
IV.A-26:  MSCC  letter,  document  # 
IV.A-20,  comment  #  5;  MSCC  letter, 
document  #  rV.A-19.  comment  #  114.) 
One  commenter  stated  it  is  unfair  to 
apply  sanctions  in  Laurel  because 
Laurel  is  a  nonattainment  area  only  in 
name;  ambient  data  show  the  area  is 
attaining  the  standard;  Laurel  is  being 
punished  for  issues  that  are  occurring  in 
Billings  and  to  which  Laurel  does  not 
contribute.  [See  MSCC  letter,  document 

#  IV.A-20,  comment  #'s  5A,  5C;  MSCC 
letter,  documment  #  fV.A-19,  comment 

#  114.)  This  same  commenter  stated  that 
once  an  area  is  designated 
nonattainment  it  is  impossible  to  be 
redesignated  to  attainment.  [See  MSCC 
letter,  document  #  rV.A-20,  comment  # 
5B.)  Finally,  this  commenter  stated  that 
Laurel's  nonattaiimient  designation 
occurred  many  years  ago  and  was  not 
the  result  of  the  issues  identified  in  the 
current  SEP.  [See  MSCC  letter,  document 


#  IV.A-20,  document  5D;  MSCC  letter, 
document  #  IV.A-19,  comment  #  114.) 
This  commenter  further  stated  that  the 
CAA  1990  requirement  that 
designations  be  reaffirmed  is 
uiueasonable  in  this  case.  [See  MSCC 
letter,  document  #  IV.A-19.  comment 
#65.)  This  commenter  stated  that  the 
area  is  more  controlled  now  than  at  the 
time  of  Laurel's  nonattainment 
designation  and  that  it  is  hard  to  believe 
that  not  approving  the  SIP  will 
jeopardize  the  NAAQS.  [See  MSCC 
letter,  document  #  rV.A-20,  comment  # 
5C.) 

Response:  As  indicated  above,  at  this 
time,  we  are  deciding  not  to  apply 
sanctions  in  Montana.  If  we  had  decided 
to  apply  sanctions  just  in  the 
nonattainment  area  impacted  bv  the 
Billings/Laurel  S02  SIP.  then  the 
commenters  are  correct  that  Laurel  and 
Cenex  would  have  been  impacted  more 
bv  the  sanctions  then  the  rest  of  the  area 
and  sources.  We  do  not  agree  with  the 
commenter  who  stated  that  applying 
sanctions  in  Laurel  would  be  pimishing 
Laurel  for  a  Billings  issue.  Our  proposed 
disapproval  of  the  SIP,  because  of  the 
lack  of  flare  provisions,  also  pertains  to 
Laurel;  flare  issues  pertain  in  Laurel  and 
Billings. 

One  commenter  questions  whether 
Laurel  should  be  designated  as  a 
nonattainment  area  (presumably 
because  the  designation  of  Laurel 
impacts  the  sanctions  that  could  apply). 
The  fact  is  that  Laurel  is  a  designated 
nonattainment  area.  We  cannot 
redesignate  the  area  until  the  State 
submits  a  redesignation  request  and 
maintenance  plan  which  we  can 
approve.  Contrary  to  the  commenter's 
suggestion,  redesignations  of  S02  areas 
from  nonattainment  to  attainment  have 
occurred  across  the  country.  See,  for 
example.  66  FR  14087  (March  9,  2001) 
and  65  FR  35577  (June  5,  2000).  Prior 
to  the  Clean  Air  Act  Amendments  of 
1990  (1990  CAAA),  Laurel  had  an 
approved  Part  D  plan  but  was  still 
designated  as  nonattainment  because 
the  State  had  not  submitted  a 
redesignation  request.  Because  Laurel 
was  designated  as  nonattainment  prior 
to  enactment  of  the  1990  CAAA,  upon 
enactment  of  the  1990  CAAA,  Laurel 
remained  a  nonattainment  area  by 
operation  of  law.  See  section 
107(d)(l)(C){i)  of  the  Act.  Although  one 
of  the  commenters  states  these 
requirements  are  unreasonable,  we  are 
required  to  implement  the  law.  Since 
the  1990  CAAA,  we  determined  that  the 
SIP  for  the  Billings/Laurel  area  was  not 
adequate  to  protect  the  NAAQS.  We  do 
not  believe  we  could  approve  a 
redesignation  request  and  maintenance 
plan  for  Laurel  until  we  determine  that 


the  SIP  for  Laurel  is  adequate  to  protect 
the  NAAQS,  i.e.,  until  we  approve  the 
SIP  submitted  in  response  to  the  SIP 
Call. 

One  commenter  wonders  how  non- 
approval  of  the  SIP  will  jeopardize 
attainment  since  the  area  is  more 
controlled  now  than  when  Laurel  was 
initially  designated  as  nonattainment. 
What  the  commenter  seems  to  be 
asserting  is  that  there  is  no  need  for  a 
SIP.  We  disagree.  We  found  the  SIP 
inadequate  under  the  Act,  and,  thus,  it 
is  incumbent  on  the  State  to  submit  an 
adequate  SIP.  Whether  emissions  in  the 
area  have  gone  down  since  we  issued 
our  1993  letter  or  since  the  State 
adopted  the  stipulations  for  the  SIP  is 
irrelevant.  Our  concern  under  the  Act 
must  be  whether  the  federally  approved 
and  enforceable  SIP  meets  the 
requirements  of  the  Act.  Congress  gave 
EPA  the  ultimate  approval  role  for  SIPs. 

(10)  Comment:  One  commenter  stated 
that  damage  done  by  sanctions  can  not 
be  undone.  Because  of  offset  sanctions, 
sources  may  avoid  projects,  shut  down 
or  spend  more  money  than  is  necessary 
(leaving  sources  at  a  competitive 
disadvantage).  Withholding  highway 
funds  could  cause  a  safety  problem  for 
people.  Also,  once  a  highway  budget  is 
lost  it  is  irretrievable.  [See  MSCC  letter, 
document  #  rV.A-20,  comment  #  5F; 
MSCC  letter,  document  #  IV.A-19, 
comment  #  113.) 

Response:  It  is  difficult  to  respond  to 
comments  which  speculate  about  what 
might  happen  in  the  future.  At  this 
point,  we  are  deciding  not  to  apply 
sanctions.  However,  as  indicated  above, 
Congress  intended  sanctions  to  be  used 
to  assure  that  SIPs  and  SIP  revisions 
would  be  developed  on  time,  would 
provide  adequate  controls,  and  would 
otherwise  satisfy  Act  planning 
requirements.  Applying  sanctions  may 
have  adverse  effects.  However,  highway 
funds  used  for  safety  and  environmental 
projects  cannot  be  withheld  for 
sanctions  applied  under  section  179  or 
110(m)ofthe  Act. 

(11)  Comment:  One  commenter  stated 
that  sanctions  should  not  be  imposed 
because  of  a  dispute  between  the  State 
and  Federal  governments  regarding  an 
interpretation  of  a  regulation.  The 
commenter  stated  sanctions  should  not 
be  imposed  imtil  the  differences  are 
resolved  or  adjudicated.  [See  MSCC 
letter",  document  #  IV.A-20,  comment 
#"s  4D,  4E;  MSCC  letter,  document  # 
rV.A-19,  comment  #  114.) 

Response:  We  do  not  agree  that 
sanctions  should  not  be  applied  merely 
because  of  a  dispute  between  the  State 
and  EPA  regarding  an  interpretation  of 
a  regulation.  In  this  particular  case,  we 
told  the  State  in  1996  that  we  could  not 
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approve  the  plan  based  on  its 
interpretation  of  the  stack  height 
regulations.  In  1998.  the  State  submitted 
revisions  to  the  plan  knowing  that  the 
plan  would  be  disapproved  in  part. 

C.  Flares 

We  proposed  to  disapprove  the  SIP  as 
it  applies  to  the  attainment 
demonstration  because  of  the  lack  of 
enforceable  emission  limitations  for 
flares.  We  also  proposed  to  disapprove 
provisions  of  the  SIP  that  allowed 
certain  gas  streams  at  Cenex  and 
ExxonMobil  to  be  burned  in  the  flare. 

Summary  of  Comments  and  Response 

Eleven  commenters  submitted 
comments  pertaining  to  our  proposal 
impacting  flares.  Seven  of  the- 
commenters  opposed  and  three 
supported  our  proposed  disapproval  of 
the  attainment  demonstration  for  lack  of 
flare  limitations.  Two  commenters 
opposed  and  two  supported  our 
proposed  disapproval  of  provisions  that 
allowed  certain  gas  streams  at  Cenex 
and  ExxonMobil  to  be  burned  in  the 
flare.  One  commenter  noted  that 
agencies  across  the  countr\'  have 
struggled  with  flares. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  disapprove  the  SIP  as  it 
applies  to  the  attainment  demonstration 
for  lack  of  flare  emission  limitations. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  Several  commenters 
(State  letter,  document  #  IV.A-23, 
comment  #  3:  YVCC  letter,  document  # 
IV.A-29:  Zaidlicz  letter,  document  # 
IV.A-30)  stated  that  the  attainment 
demonstration  is  incomplete  without 
flare  limitations.  Several  commenters 
(State  letter,  document  #  I\'.A-23. 
comment  #  3:  Conoco  letter,  document 
#  IV.A-28)  stated  that  the  State's  current 
flare  provisions  should  be  or  have  been 
sufficient.  Other  commenters  (Conoco 
letter,  document  #  IV.A-24:  ExxonMobil 
letter,  document  #  IV.A-28:  MSCC 
letter,  document  #  IV.A-19,  comment 
#'s  55.  76:  MSCC  letter,  IV.A-20. 
comment  #  7:  Cenex  letter,  document  # 
IV.A-26)  stated  we  are  mistaken  in 
disapproving  the  attainment 
demonstration  because  the  SIP  lacks 
flare  emission  limitations  and  that  we 
did  not  provide  a  valid  reason  for  the 
proposed  disapproval  or  why  flares 
must  have  specific  emission  hmitations. 
One  commenter  (MSCC  letter.  IV.A-20. 
comment  #'s  7B,  C  and  D)  stated  that 
our  disapproval  of  the  attainment 
demonstration  for  lack  of  enforceable 
flare  limitations  even  though  flares  are 
modeled  is  in  error  and  that  the 


modeling  of  the  flares  provides  a  small 
degree  of  conservatism  in  the  modeling 
and  is  an  exercise  of  state  discretion  for 
determining  the  background  S02 
concentrations. 

Response:  We  continue  to  believe  that 
the  SIP  as  it  applies  to  the  attainment 
demonstration  is  not  approvable  since  it 
does  not  have  enforceable  limitations  on 
flares.  Additionally,  we  believe  our 
rationale  in  the  proposed  approval  (64 
FR  40801  of  our  luly  28.  1999  proposal) 
provided  a  simple  and  logical  reason 
why  the  attainment  demonstration 
should  not  be  approved  and  why  flares 
must  have  emission  limitations  We 
have  not  reviewed  the  State's  current 
flare  provisions  because  they  were  never 
submitted  to  us  for  review  or  approval. 
However,  we  did  review  and  comment 
on  earlier  versions  of  the  flare 
provisions  that  the  State  had  adopted, 

In  the  following  documents  we 
provided  comments  on  earlier  flare 
provisions  adopted  by  the  State: 
December  15.  1994  letter  from  Douglas 
M.  Skie.  Chief.  Air  Programs  Branch. 
EPA.  to  leffrey  Chaffee.  Acting 
Administrator.  Air  Quality  Division. 
Montana  Department  of  Health  and 
Environmental  Sciences  (see  document 

#  IV.C-17):  April  19.  1995  letter  from 
Douglas  M.  Skie.  Chief.  Air  Programs 
Branch,  EPA,  to  leffrey  Chaffee. 
Administrator.  Air  Quality  Division, 
Montana  Department  of  Health  and 
Environmental  Sciences  {see  document 

#  IV.C-18):  lune  3.  1997  letter  from  lack 
W.  McGraw.  Acting  Regional 
Administrator.  EPA.  to  Mark  Simonich. 
Director,  Montana  Department  of 
Environmental  Quality  (see  document  # 
II.C-8):  March  6.  1998  letter  from 
Richard  R.  Long.  Director.  Air  Program. 
EPA  to  Mark  Simonich,  Director. 
Montana  Department  of  Environmental 
Quality  (see  document  #  II.C-10);  and 
June  5.  1998  letter  from  Richard  R. 
Long,  Director.  Air  Program.  EPA  to 
Mark  Simonich.  Director.  Montana 
Department  of  Environmental  Quality 
(see  document  #  II.E-7). 

(2)  Comment:  Several  commenters 
(Conoco  letter,  document  #  IV.A-24; 
American  Petroleum  Institute  letter, 
document  #  IV.A-25:  Cenex  letter, 
document  #  IV.A-26:  ExxonMobil  letter, 
document  #  IV.A-28:  MSCC  letter, 
document  #  rV.A-19.  comment  #  55) 
stated  that  neither  our  regulations  (40 
CFR  51.281)  nor  the  Act  (section 
110(a)(2)(A))  require  that  all  control 
strategies  in  the  SIP  must  be  federally 
enforceable:  State  enforceability  is 
sufficient.  One  commenter  (MSCC  letter, 
document  #  IV.A-20.  comment  #  7A) 
stated  our  proposed  disapproval  of  the 
attainment  demonstration  is  in  error 


since  flare  limitations  exist  on  the  State 
level. 

Response:  We  do  not  agree  that  some 
of  the  control  strategies  adopted  by  the 
State  do  not  need  to  be  submitted  to  us 
and  made  part  of  the  federally  approved 
SIP.  The  general  air  quality  management 
philosophy  is  that  we  establish  \AAQS: 
States  develop,  and  submit  to  us, 
control  programs  to  attain  and  maintain 
these  NAAQS  We  either  approve  or 
disapprove  these  control  programs  and 
to  the  extent  they  are  approved  the\  are 
legaliv  enforceable  by  us  and  citizens 
under  the  Act." 

This  philosophv  is  reiterated  in  the 
General  Preamble,  57  FR  13497  (April 
16.  1992) '-  (document  #  II.A-15).  at 
page  13567,  right  column:  "[ilt  is 
important  to  note  that  projections  of  the 
effect  of  planned  air  pollution  control 
measures  contained  in  the  SlP's  are  not 
merelv  assumed  but  are  enforced  by 
regulations  adopted  as  part  of  the  SIP. 
Therefore,  if  the  control  measures  are 
not  implemented  sufficiently  to  result  in 
required  reductions,  the  State  or  local 
agencv.  or  EPA.  can  take  action  to 
enforce  implementation  of  the 
regulations.  This  provides  a  means  of 
achieving,  at  least  in  part,  the  goal  of 
attainment  and  further  progress  required 
in  the  Act."  The  control  measures 
cannot  be  enforced  by  citizens  and  us  if 
the  State  does  not  submit  them  as  a  SIP 
revision  and  we  do  not  make  them 
federallv  enforceable  bv  our  approval  of 
the  SIP." 

Further,  our  discussion  on  the  lack  of 
flare  emission  limitations  in  our  TSD 
and  proposed  rulemaking  ' '  provides 
citations  in  40  CFR  part  51  to  support 
the  philosophy  that  all  the  control 
measures  necessarv'  for  attainment  and 
maintenance  of  the  NA.^QS  must  be 
included  as  part  of  the  SIP. 

The  commenters  point  to  40  CFR 
51.281  and  section  110(a)(2)(A)  of  the 
Act  as  not  requiring  that  every  control 
strategv  (relied  on  for  attainment  and 
maintenance  of  the  N^A.^QS)  be 
included  as  part  of  the  federally 
approved  SIP.  The  commenters  state 
that  State  enforceability  of  certain 
control  strategies  satisfies  these 
provisions.  We  believe  the  commenters 
are  reading  the  Act  and  CFR  incorrectly. 

Section  110(a)(2)(A)  of  the  Act  says 
"(elach  implementation  plan  submitted 
by  the  State  under  this  Act  shall  be 
adopted  by  the  State  after  reasonable 


' '  See  our  TSD  (document  »  III  B- 1 .  at  p.  5 1  and 
64  FR  40791  at  p.  40805  (document  »  Ill.A-2). 

'2  The  General  Preamble,  a  document  we  issued 
following  the  1990  Clean  Air  Act  Amendments, 
describes  our  preliminary  views  on  how  we  should 
interpret  various  provisions  of  title  I  of  the  Act. 

'J  See  our  TSD  (document  #  lII.B-1,  at  p.  37)  and 
64  FR  40791  at  p  40801  (document  •  lIl.A-2). 
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notice  and  public  hearing.  Each  such 
plan  shall — (A)  include  enforceable 
emission  limitations  and  other  control 
measures,  means,  or  techniques  *   *    *. 
as  well  as  schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  meet  the  applicable 
requirements  of  the  Act."  There  are 
several  important  ideas  in  this  section 
that  the  commenters  are  ignoring.  First, 
the  section  presumes  that  the  plan  is 
being  submitted  to  us.  The  State 
enforceable  provisions  for  flares,  which 
the  commenters  say  meet  section 
110(a)(2)(A).  have  nof  been  submitted  to 
us.  Second,  the  plan  that  is  submitted  to 
us  shall  contain  enforceable  emission 
limitations  to  meet  the  applicable 
requirements  of  the  Act.  e.g..  show 
attainment  and  maintenance  of  the 
NAAQS.  If  a  plan  is  lacking  in  certain 
control  measures  necessarv'  for 
attainment,  then  it  does  not  meet 
section  110(a)(2)(A)  of  the  Act.  Finally, 
the  definition  of  "applicable 
implementation  plan."  in  section  302(q) 
of  the  Act,  supports  the  notion  that  the 
implementation  plan  is  what  is 
submitted  and  approved  by  us.  The 
implementation  plan,  under  the  Act. 
does  not  consist  of  measures  that  are 
only  enforceable  by  the  State  and  were 
not  included  in  the  submission  to  EPA. 

Forty  CFR  51.281  indicates  that  any 
emission  limitations  necessary  for 
attainment  and  maintenance  of  the 
NAAQS  must  be  adopted  as  rules  and 
regulations  and  be  enforceable  by  the 
State.  The  commenters  rely  on  the  first 
sentence  of  this  section  as  evidence  that 
control  measures  for  attainment  and 
maintenance  need  only  be  State 
enforceable  and  do  not  need  to  be 
submitted  as  part  of  the  plan.  However, 
the  commenters  are  ignoring  the  second 
sentence  of  this  section  which  says  that 
"(clopies  of  all  such  rules  and 
regulations  must  be  submitted  with  the 
plan."  The  definition  of  "plan."  in  40 
CFR  51.100(j).  supports  the  notion  that 
the  implementation  plan  is  what  is 
submitted  and  approved  bv  us.  Fortv 
CFR  51.281  and  40  CFR  51.100(j).  read 
together,  support  the  theor\'  that  all 
control  measures  relied  on  for 
attainment  and  maintenance  of  the 
NAAQS  must  be  submitted  as  part  of 
the  plan.  The  implementation  plan, 
under  40  CFR  part  51 .  does  not  consist 
of  unsubmitted  measures  that  are  only 
State-enforceable. 

(3)  Comment  Several  commenters 
(Conoco  letter,  document  #  IV.A-24: 
Cenex  letter,  document  #  IV.A-26: 
ExxonMobil  letter,  document  #  IV.A-28) 
stated  that  since  our  modeling  guidance 
in  40  CFR  part  52.  appendix  W.  footnote 
(e)  of  section  9.1.2  does  not  require 
modeling  of  malfunctions  (these  are  not 


normal  operations  and  not  considered 
in  determining  allowable  operations 
when  modeling),  emissions  from  flares 
during  operations  that  are  not  normal 
(startup,  shutdown,  malfunctions  and 
process  upsets)  should  not  be 
considered  in  determining  the  allowable 
emissions  when  modeling  relative  to  the 
SIP. 

Response:  We  agree  with  the 
commenters  that  our  modeling 
guideline  in  40  CFR  part  52.  appendix 
VV.  section  9.1.2.  footnote  (e)  indicates 
that  malfunctions  are  not  modeled  to 
determine  the  allowable  limitation.  We 
do  not  agree  with  commenters  that  our 
modeling  guideline  explicitly  or 
implicitly  does  not  require  the  modeling 
of  emissions  that  result  from  operations 
that  are  nof  normal  and  routine  or  that 
operation  of  flares  at  the  Billings/Laurel 
sources  is  not  normal  and  routine,  at 
least  in  part.  The  150  lbs/3-hr  flare 
emission  limitation  used  in  the 
attainment  modeling  does  not  reflect 
malfunction  emissions,  but  rather 
emissions  from  routine  operations  at  the 
refineries.  Bob  Raischs  September  28, 
1995  letter  to  us  (document  #  II.B-18. 
first  page  of  the  enclosure  to  the  letter) 
savs  '[tjhe  Department  and  each  of  the 
refineries  estimated  that  amoimt  of 
sulfur  dioxide  which  is  emitted  from 
each  flare  during  routine  operations  of 
the  refinery."  Tim  Schug's  January  22, 
1999  letter  to  us  (document  #  IV.C-12) 
indicates  that  a  flare  is  a  safety  device 
that  is  used  to  manage  combustible 
gases.  Mr.  Schug  also  indicates  that 
"liln  addition,  small  and  continuous 
quantities  of  gases  may  routinely  be 
directed  to  the  flare."  Conoco's 
comments  on  our  proposal  (document  # 
IV.A-24)  says  "[r]outine  emissions  are 
expected  to  be  less  than  150  lbs  S02  per 
3-hour  period  *   *   *"  Therefore,  it 
appears  that  the  State  and  industry 
agree  that  emissions  from  the  flares 
occur  on  a  routine  basis. 

Thus,  for  purposes  of  this  action,  we 
need  not  reach  the  issue  of  whether 
non-routine  startups,  shutdowns,  etc. 
should  be  modeled.  In  this  case,  the 
State  modeled  routine  flare  emissions 
assuming  they  would  be  Umited  to  150 
lbs  of  S02  per  S-hour  period,  but  did 
not  include  corresponding  emission 
limits  in  the  SIP  submitted  to  us.  This 
is  the  basis  for  our  disapproval  of  the 
attainment  demonstration  for  lack  of 
flare  emission  limitations. 

(4)  Comment  One  commenter  (Conoco 
letter,  document  #  IV.  A-24)  referred  to 
our  concern  that  if  we  approved  the  SIP 
without  making  the  State-only 
requirements  federally  enforceable,  the 
sources  could  direct  emissions  from 
other  process  units  to  the  flares  to  avoid 
violating  any  emission  limitation  or 


other  requirement.  Further,  we 
indicated  that  it  did  not  appear  that 
sources  could  be  penalized  through  the 
SIP  if  such  circumvention  occurred. 
Conoco  stated  that  these  concerns  are 
misplaced  since  Montana  Regulations 
and  the  "Other  Minor  Sources" 
provision  of  the  stipulations  prevent 
this.  Two  other  commenters  (YVCC 
letter,  document  #  IV.A-29;  Zaidlicz 
letter,  document  #  IV.A-30)  stated  flares 
could  be  used  to  circumvent  other 
emission  limitations. 

Response:  In  our  proposed  action  we 
indicated  that  if  there  were  no  emission 
limitations  on  flares  it  appeared  that 
sources  could  direct  emissions  from 
other  process  units  to  the  flare  to  avoid 
violating  an  emission  limitation  or  other 
requirement.  We  indicated  that  it  did 
not  appear  that  soujrces  could  be 
penalized  through  the  SIP  if  such  a 
circumvention  occurred.  One 
commenter  stated  our  concern  was 
misplaced  because  of  existing  State 
regiilations  and  the  "Other  Minor 
Sources"  provisions  in  the  SIP. 

The  "Other  Minor  Sources"  provision 
in  the  SIP  does  not  alleviate  our  concern 
because  this  provision  addresses  the 
emissions  of  sulfur  bearing  gases  from 
other  minor  sources  which  are  not 
otherwise  subject  to  the  SIP.  Our 
concern  assumes  that  emissions  being 
diverted  to  the  flare  are  otherwise 
subject  to  the  SIP. 

We  assume  that  the  commenter  is 
referring  to  the  State's  circumvention 
regulation  as  "existing  State 
regulations."  The  State's  circumvention 
regulation,  approved  into  the  SIP,  states, 
"(1)  No  person  shall  cause  or  permit  the 
installation  or  use  of  any  device  or  any 
means  which,  without  resulting  in 
reduction  in  the  total  amount  of  air 
contaminant  emitted,  conceals  or 
dilutes  an  emission  of  air  contaminant 
which  would  otherwise  violate  an  air 
pollution  control  regulation."  Based  on 
the  title,  it  seems  that  the  State's 
circumvention  regulation  should 
address  the  concern  we  raised. 
However,  after  further  review  of  the 
regulation  we  are  not  convinced  that  it 
could  prevent  sources  from  directing 
emissions  from  other  process  units  to 
the  flare  to  avoid  violating  an  emissions 
limitation  or  other  requirement. 

Therefore,  we  continue  to  believe  that 
establishing  emission  limitations  on 
flares  or  some  other  enforceable 
mechanism  is  necessary  to  prevent 
sources  from  redirecting  emissions  to 
the  flare  in  order  to  avoid  violating 
emission  limitations  elsewhere. 

(5)  Comment:  Several  commenters 
(Conoco  letter,  document  #  IV.A-24; 
American  Petroleum  Institute  letter, 
document  #  IV.A-25:  Cenex  letter. 
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document  #  IV.A-26:  ExxonMobil  letter, 
document  #  IV.A-28;  MSCC  letter, 
document  #  IV.A-19.  comment  #'s,  55. 
75,  76.  118:  MSCC  letter,  document  # 
IV.A-20.  comment  #  7F:  Goetz  letter, 
document  #  IV.A-18,  exhibit  C)  stated 
that  other  SIPs  do  not  limit  emissions 
from  flares,  that  this  SIP  should  not 
either,  and  that  our  action  here  is 
arbitrary.  One  commenter  (MSCC  letter, 
document  #  IV.A-20,  comment  #'s  7E, 
7F)  stated  our  proposal  to  disapprove 
the  attainment  demonstration  was  in 
error  because  flare  limitations  are  not 
required  federally  and  flares  are  not 
stacks.  One  commenter  (Goetz  letter, 
document  #  IV.A-18.  exhibit  C)  found 
that  the  Utah.  Washington  and 
Wyoming  SIPS  do  not  require 
limitations  on  flares.  Finally,  one 
commenter  (MSCC  letter,  document  # 
.IV.A-19.  comment  #'s  77.  118)  stated 
that  if  we  determine  that  the  Billings 
SIP  is  inadequate  because  of  the  lack  of 
flare  limitations  we  need  to  determine 
that  all  SIPs  are  inadequate  and  do  a 
national  rulemaking. 

Response:  We  do  not  agree  that  just 
because  other  SIPs  may  not  have 
limitations  on  flares  that  the  Billings/ 
Laurel  S02  SIP  should  not  either.  We 
believe  that  when  an  area  has  been 
determined  to  not  be  attaining  the 
NAAQS,  it  is  reasonable  to  apply  e.xtra 
measures  to  assure  that  the  area  attains 
and  maintains  the  NAAQS.  Since  the 
State  identified  a  concern  with  flare 
emissions  and  included  the  emissions 
in  the  attainment  demonstration,  we 
believe  it  is  reasonable  to  make 
restrictions  on  flares  federally 
enforceable.  With  respect  to  Utah,  the 
commenters  are  correct  that  the 
federally  approved  PM-10  SIP  for  Salt 
Lake  and  Utah  Counties  does  not 
contain  S02  flare  emission  limits.'-'  We 
have  identified  this  as  an  issue  with  the 
Utah  PM-10  SIP  and  are  working  with 
the  State  to  address  the  issue.  Wyoming 
does  not  contain  any  S02 
nonattainment  areas,  and  the  one  PM- 
10  nonattainment  area.  Sheridan,  does 
not  contain  any  refineries.  Washington 
does  not  have  any  S02  nonattainment 
areas.  However,  the  Tacoma  PM-10 
nonattainment  area  in  Washington  does 
contain  a  refinery  (see  document  #IV.C- 
14).  EPA  found  in  our  October  12.  1994 


'••  In  PM-10  nonattainment  areas,  the  control 
requirements  applicable  to  major  stationary  sources 
of  PM-10  also  apply  to  major  stationary  sources  of 
PM-10  precursors  unless  we  determine  such 
sources  do  not  contribute  significantly  to  PM-10 
levels  in  excess  of  the  NAAQS  in  that  area  (see 
section  189(el  of  the  .^ct).  The  General  Preamble 
(document  #  II..\-15)  contains  guidance  addressing 
how  EPA  intends  to  implement  section  189(e)  of  the 
Act  [see  57  FR  13539-13540  and  13541-13542)  In 
the  Utah  PM-10  SIP.  S02  emissions  at  sources  were 
controlled  because  S02  is  a  precursor  of  PM-10. 


(59  FR  51506)  and  October  25,  1995  (60 
FR  54599)  approvals  of  the  PM-10  SIP 
for  Tacoma  that  it  is  unlikely  that 
precursors  of  PM-10  contribute 
significantlv  to  PM-10  levels  which 
exceed  the  NAAQS  in  that  area.  PM-10 
precursor  emissions  (S02)  were  not 
controlled  as  part  of  this  SIP. 

Therefore,  although  commenters  cite 
specific  examples  of  states  near 
Montana  that  do  not  limit  S02 
emissions  from  flares,  we  believe  the 
situation  in  the  Billings/Laurel  area  is 
sufficiently  different  to  warrant  the 
establishment  of  S02  limitations  on 
flares. 

For  the  same  reasons  stated  above,  we 
do  not  agree  that  we  need  to  do  a 
national  rulemaking  to  require  that  all 
SIPS  contain  limitations  on  flares. 

Finally,  we  do  not  agree  that  flare 
limitations  are  not  required  on  a  federal 
level.  What  is  required  on  a  federal  level 
are  emission  controls  that  will  assure 
attainment  of  the  NAAQS.  In  this 
particular  case,  since  the  attainment 
demonstration  assumes  flare  emissions 
were  controlled  we  believe  the  SIP 
should  contain  federally  enforceable 
emission  limitations  on  flares.  With 
respect  to  the  comment  that  flares  are 
not  stacks,  the  commenter  is  correct  in 
that  our  definition  of  stack  in  40  CFR 
51.100(ff)  indicates  that  flares  are  not 
included.  However,  just  because  an 
emission  point  is  not  a  stack  by 
definition  does  not  mean  that  the 
emission  point  should  not  be  controlled. 
There  are  numerous  examples  of 
fugitive  emissions,  which  are  not 
emitted  from  stacks,  being  controlled  in 
SIPS.  See,  for  example,  the  East  Helena 
Lead  SIP  which  was  approved  at  66  FR 
32760  (June  18.  2001);  the  SIP 
establishes  emission  limits  and  work 
practices  for  loading,  unloading  and 
movement  of  material  containing  lead, 
for  emissions  from  buildings,  and  for 
emissions  from  roads  and  parking  lots 
on  and  off  the  facility  property. 

(6)  Comment:  Several  commenters 
(Conoco  letter,  document  #  IV.A-24; 
Cenex  letter,  document  #  IV.A-26; 
MSCC  letter,  document  #  IV.A-20, 
comment  #  7G)  stated  that  instead  of 
disapproving  the  SIP.  flare  emissions 
should  be  removed  from  the  attainment 
demonstration.  One  commenter  (MSCC 
letter,  document  #  IV.A-20.  comment  # 
7G)  stated  that  flare  emissions  should  be 
included  with  other  background 
sources. 

Response:  We  do  not  agree  that  the 
appropriate  way  to  address  flare 
emissions  is  to  "sweep  them  under  the 
carpet"  or  incorporate  them  with 
background  sources.  As  mentioned 
above,  it  is  widely  accepted  that  routine 
emissions  occur  at  flares.  The  State  was 


concerned  enough  about  these 
emissions  that  it  chose  to  regulate  them 
at  the  State  level  and  considered  them 
in  the  attainment  demonstration.  We 
believe  that  turning  our  back  on  an  issue 
simplv  because  it  is  difficult  to  address 
is  not  appropriate  under  the  Act.  The 
Act  presumes  that  states  will  develop  an 
appropriate  mix  of  controls  to  protect 
air  quality  The  State  identified  the 
flares  as  an  attainment  issue  If  the  flares 
are  not  limited  by  enforceable 
limitations,  attainment  will  not  be 
assured. 

(7)  Comment:  Several  commenters 
(American  Petroleum  Institute  letter, 
document  #  IV.A-25;  Cenex  letfer, 
document  #  IV.A-26;  Montana 
Petroleum  Association  letter,  document 
#  IV..A-27;  MSCC  letter,  document  « 
IV,A-19.  comment  #'s  55,  76)  stated  that 
flares  are  primarily  emergency  relief 
devices  and  limiting  flares  puts  a  refiner 
in  an  untenable  position  of  having  to 
choose  between  possible  limitation 
violations  or  endangering  the  plant  or 
its  workers.  These  commenters  also 
stated  that  flare  use  is  essential  and  no 
reasonable  alternative  exists. 

Response:  Our  proposed  action  is  not 
intended  to  jeopardize  the  safety  of 
refineries,  their  workers,  or  neighbors. 
Our  SIP  policy  '''  has  long  recognized 
that  imposing  penalties  for  violations  of 
emission  limitations  for  sudden  and 
unavoidable  malfunctions  caused  by 
circumstances  entirely  beyond  the 
control  of  the  owner  or  operator  may  not 
be  appropriate.  States  and  EPA  have  the 
ability  to  exercise  enforcement 
discretion  to  refrain  from  taking 
enforcement  action  in  these 
circumstances. 

However,  we  are  not  convinced  that 
flare  use  is  always  essential  or  that  no 
reasonable  alternative  exists.  We  know 
that  other  refineries,  either  because  of 
enforcement  action  or  a  company 
decision,  have  reduced  flaring  through 
better  operation  and  maintenance 
procedures  throughout  the  refinery  and/ 
or  by  installing  flare  gas  recovery 
systems  to  compress  and  recycle  to  the 
gas  plant(s),  gases  that  had  previously 
been  sent  or  released  to  the  flare.  See 
EPA's  Enforcement  Alert  entitled 
"Frequent.  Routine  Flaring  May  Cause 
Excessive,  Uncontrolled  Sulfur  Dioxide 
Releases."  Volume  3.  Number  9.  EPA 
30O-N-0O-0014  (revised).  October  2000 
(document  #  IV.C-72). 

(8)  Comment:  Several  commenters 
(American  Petroleum  Institute  letter. 


•\S>p  document  *  IV  C-13.  September  20.  1999 
memorandum  entitled  "State  Implementation 
Plans:  Policy  Regarding  Excess  Emissions  During 
Malfunctions,  Slanup.  and  Shutdown."  This  policy 
updates  previous  EPA  policy,  dating  back  to  1982. 
on  this  issue. 
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document  #  IV.A-25;  Goetz  letter, 
document  #  IV.A-18.  exhibit  C;  MSCC 
letter,  document  #  rV.A-19.  comment 
#'s  55,  75)  stated  that  since  measuring 
flow  and  concentration  of  hydrogen 
sulfide  of  the  gas  stream  flowing  to  the 
emergency  flare  is  very  difficult,  the 
flares  should  not  be  controlled. 

Response:  We  do  not  agree.  First,  we 
are  not  convinced  that  measuring  flow 
and  content  of  the  flare  is  impossible. 
We  are  evaluating  potential  methods  for 
measuring  flare  flow  and  content  in 
preparation  of  our  FIP.  Second,  other 
means  are  available  to  determine  S02 
emissions  from  flares  apart  from 
measuring  flare  flow  and  content.  To 
meet  the  "State-only"  requirements  for 
flares  it  appears  that  the  refineries  and 
MSCC  are  calculating  S02  emissions 
based  on  good  engineering  judgement. 

(9)  Comment:  Several  commenters 
(American  Petroleum  Institute  letter, 
document  #  IV.A-25:  Cenex  letter, 
document  #  IV.A-26:  ExxonMobil  letter, 
document  #  IV.A-28;  Montana 
Petroleum  Association  letter,  document 
#  rV.A-27;  Conoco  letter,  document  # 
IV.A-28)  stated  our  action  is  precedent- 
setting  and  more  data  should  be 
collected  to  justifv'  the  costs  and  the 
benefits  of  imposing  emergency  flare 
limitations. 

Response:  At  this  point  we  are  not 
imposing  flare  limitations;  we  are 
disapproving  the  attainment 
demonstration  for  lack  of  flare  emission 
limitations. 

(10)  Comment:  Several  commenters 
(Cenex  letter,  document  #  IV.A-26: 
American  Petroleum  Institute  letter, 
document  #  IV.A-25:  MSCC  letter, 
document  #  IV.A-19,  comment  #  75: 
Conoco  letter,  document  #  IV.A-28)  . 
stated  the  emissions  from  flares  are 
inconsequential  based  on  the  potential 
to  emit  levels  in  the  SIP  modeling  and 
have  little  ambient  impact.  Two 
commenters  (YVCC  letter,  document  # 
IV.A-29:  Zaidlicz  letter,  document  # 
IV.A-30)  stated  S02  emissions  from 
flaring  are  significant.  Other 
commenters  (ExxonMobil  letter, 
document  #  IV.A-28:  American 
Petroleum  Institute  letter,  document  # 
IV.A-25:  Conoco  letter,  document  # 
rV.A-28)  stated  that  S02  emissions  and 
ambient  concentrations  are  at  an  all- 
time  low  and  the  imposition  of 
extraordinar>'  flare  limitations  is 
unnecessary. 

Response:  We  do  not  agree  that  flare 
emissions  are  inconsequential  and  have 
little  ambient  impact. 

The  State  modeled  emissions  from 
flares  at  150  lbs  of  S02/3-hours.  This  3- 
hour  modeled  value  equates  to  219  tons 
of  S02/year  for  each  source  {((150  lbs 
S02/3-hrs)  *  (8  3-hr  periods/day)  *  (365 


days/year))/(2000  lbs/ton)).  A  major 
source  in  a  nonattainment  area,  under 
40  CFR  section  51.165,  is  a  source  that 
emits  100  tons  per  year  or  more  of  a 
pollutant  subject  to  regulation  under  the 
Act.  Under  40  CFR  section  51.166,  a 
major  source  in  an  attainment  area,  is  a 
source  that  emits  100  tons  per  year  or 
more  of  a  pollutant  subject  to  regulation 
under  the  Act  if  the  source  is  a  listed 
source  category  (refineries  are  a  listed 
source  category)  and  250  tons  per  year 
or  more  of  a  pollutant  subject  to 
regulation  under  the  Act  if  it  is  not  a 
listed  source  category.  Under  the  Title  V 
operating  permit  regulations,  40  CFR 
section  70.2,  a  major  source  is  a  source 
that  emits  or  has  the  potential  to  emit 
100  tons  per  year  or  more  of  any 
pollutant.  Therefore,  based  on  our 
regulations,  the  modeled  emissions  from 
flares  at  each  source,  in  and  of 
themselves,  are  considered  major.  Also, 
as  part  of  the  attainment  demonstration, 
the  State  assumed  each  of  the  refineries 
and  MSCC  had  one  flare;  the  cumulative 
flare  emissions  from  all  sources  is  876 
tons  of  S02/year.  We  do  not  think  flare 
emissions  are  inconsequential. 

Also,  there  is  the  real  possibility  that 
flares  emit  more  than  the  modeled  S02 
level.  Following  its  flare  velocity  and 
energy  performance  test,  Conoco 
estimated  flare  emissions  from  the  flare 
header  at  its  Billings  refiner\'  at 
approximately  91  lbs  of  S02/hour  [see 
document  #  IV.C-2).  This  is  equivalent 
to  399  tons  of  S02/year. 

Regarding  the  ambient  impact  of  flare 
emissions.  Bob  Raischs  September  28, 
1995  letter  to  us  (document  #  II.B-18, 
first  page  of  the  enclosure  to  the  letter) 
indicates  that  "(tlhe  inclusion  of  routine 
flare  emissions  actually  required 
lowering  of  the  emission  limitations  at 
other  sources  within  the  refinery." 
Based  on  this  statement,  we  believe  that 
flares  do  have  significant  ambient 
impact. 

(11)  Comment:  One  commenter 
(Cenex  letter,  document  #  IV.A-26) 
stated  that  over-reliance  on  or 
misapplication  of  three  of  our  policy 
memoranda  pertaining  to  excess 
emissions  during  startup  and  shutdown 
[i.e..  the  Bennett/Rasnic  memos)  has 
contributed  to  our  concerns  about  the 
flare  issue.  Another  commenter  (MSCC 
letter,  document  #  rV.A-19.  comment 
#'s  55.  75)  stated  we  cannot  apply 
startup,  shutdown  and  malfunction 
policy  to  events  that  cannot  reasonably 
be  controlled:  that  flares  must  be  used 
during  maintenance  activities  and 
neither  industry  nor  the  State  agree  with 
our  interpretation  that  startup, 
shutdown  and  malfunction  are 
avoidable. 


Response:  We  do  not  agree  that  our 
flare  concerns  stem  from  any  over- 
reliance  on  or  misapplication  of  our 
policy  pertaining  to  excess  emissions 
during  startup,  shutdown  and 
malfunction.  Our  proposed  disapproval 
of  the  SIP  stems  from  the  fact  that  gas 
streams  are  sent  routinely  to  the  flare  to 
be  biirned,  causing  S02  emissions  from 
flares.  The  attainment  demonstration 
assumes  that  flares  are  limited  yet  the 
SIP  submitted  by  the  State  does  not 
contain  limitations  on  flares.  Therefore, 
we  believe  that  attainment  of  the  S02 
NAAQS  cannot  be  assured  without 
limitations  on  flares. 

Earlier  versions  of  the  State's  SIP 
(those  submitted  prior  to  the  July  1998 
submittal)  contained  exemptions  from 
the  flare  limitations  for  startups, 
shutdowns  and  malfunctions.  We  were 
concerned  about  the  automatic 
exemptions  to  emission  limitations 
because  attainment  and  maintenance  of 
the  S02  NAAQS  cannot  be  assured  if 
exemptions  to  limitations  are  allowed. 
However,  since  the  State  removed  the 
flare  provisions  from  the  SIP  submitted 
to  us.  our  concerns  about  startup, 
shutdown  and  malfunction  were 
mooted.  Note  that  our  policy  on  excess 
emissions  during  startup,  shutdown  and 
malfunctions  has  been  reaffirmed  and 
reissued  (document  #  IV.C-13). 

(12)  Comment:  One  commenter 
(MSCC  letter,  document  #  IV.A-19, 
comment  #75)  stated  we  insisted  that 
the  State  model  flares  and  that  we 
objected  long  after  the  State  made  clear 
it  would  not  regulate  flare  emissions. 

Response:  We  do  not  recall  requiring 
the  State  to  model  flares.  Our 
recollection  is  that  we  deferred  to  the 
State's  judgement  as  to  which  flares 
should  be  explicitly  modeled. 

Also,  EPA  did  not  wait  until  the  last 
minute  to  voice  concerns  about  flares. 
Our  initial  comments  on  the  flare 
provisions  date  back  to  December  1994. 
In  the  following  documents  we 
provided  comments  on  the  flare 
provisions:  December  15,  1994  letter 
from  Douglas  M.  Skie.  Chief,  Air 
Programs  Branch,  EPA,  to  Jeffrey 
Chaffee.  Acting  Administrator,  Air 
Quality  Division.  Montana  Department 
of  Health  and  Environmental  Sciences 
[see  document  #  IV.C-17):  April  19, 
1995  letter  from  Douglas  M.  Skie.  Chief, 
Air  Programs  Branch.  EPA,  to  Jeffrey 
Chaffee,  Administrator,  Air  Quality 
Division,  Montana  Department  of  Health 
and  Enviroiunental  Sciences  [see 
dociiment  #  IV.C-18);  June  3,  1997  letter 
from  Jack  W.  McGraw,  Acting  Regional 
Administrator,  EPA,  to  Mark  Simonich. 
Director,  Montana  Department  of 
Environmental  Quality  [see  document  # 
n.C-S);  March  6, 1998  letter  from 
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Richard  R.  Long,  Director,  Air  Program. 
EPA  to  Mark  Simonich,  Director, 
Montana  Department  of  Environmental 
Quality  [see  document  #  II.C-10);  and 
June  5,  1998  letter  from  Richard  R. 
Long.  Director,  Air  Program.  EPA  to 
Mark  Simonich,  Director,  Montana 
Department  of  Environmental  Quality 
(see  dociunent  #  U.E-7]. 

(13)  Comment:  One  commenter 
(MSCC  letter,  document  #  IV.A-19. 
comment  #75)  stated  the  State  carefully 
considered  this  and  determined  flares 
should  not  have  federal  limitations. 
Another  commenter  (McGarity  letter, 
document  #  IV.B-1)  stated  that 
regulating  emissions  from  flares  is  a 
technical  area  that  state  agencies  around 
the  country  have  struggled  with.  There 
are  many  valid  technical  difficulties 
associated  with  monitoring  and 
controlling  emissions  from  flares. 

Response:  We  do  not  agree  with  the 
commenter  that  the  State  carefully 
considered  the  flare  issue  and 
determined  flares  should  not  have 
federal  limitations.  Based  on  the  State's 
comments  submitted  in  response  to  our 
proposed  action  (see  document  #  IV. A- 
23),  the  commenter  is  not  representing 
the  State's  position  accurately. 

In  its  comments  to  our  proposed 
action  (see  document  #  IV.A-23, 
comment  #3)  the  State  said,  "[tlhe  State 
agrees  with  EPA  that  the  SIP  is 
incomplete  without  enforceable 
emission  limitations  applicable  to  flares, 
and  that  such  limitations  should 
correspond  to  the  emission  rates  used  in 
the  attainment  demonstrations. 
However,  after  significant  effort  to 
address  the  issue,  the  State  was  unable 
to  find  a  workable  solution  that  would 
meet  EPA's  concerns." 

We  agree  with  the  commenter  that  it 
appears  that  state  agencies  across  the 
country  have  struggled  with  limiting 
emissions  from  refinery  flares.  However, 
as  indicated  in  response  to  conunent  # 
7.  above,  it  appears  that  there  have  been 
recent  strides  in  reducing  and 
measuring  emissions  from  flares. 

(14)  Comment:  Two  commenters 
(Cenex  letter,  document  #  IV.A-26: 
ExxonMobil  letter,  document  #  IV.A-28) 
stated  that  we  should  not  disapprove 
the  provisions  that  allow  the  biuning  of 
certain  gas  streams  at  Cenex  and 
ExxonMobil  in  the  flare  because 
ExxonMobil  and  Cenex  have  a  way  to 
account  for  the  emissions  and  under  the 
State-only  provisions  the  flare  emissions 
are  limited.  Two  commenters  (YVCC 
letter,  document  #  IV.A-29;  Zaidlicz 
letter,  document  #  IV.A-30)  agree  that 
sour  water  stripper  emissions,  if  burned 
in  the  flare  would  be  unregulated.  These 
commenters  stated  that  sour  water 
stripper  emissions  should  be  sent  to  a 


sulfur  recovery  unit  instead  of  burned  in 
a  combustion  unit. 

Response:  We  proposed  to  disapprove 
provisions  of  the  SIP  that  allow  Cenex 
and  ExxonMobil  to  bum  sour  water 
stripper  emissions  in  the  flare  (in 
Cenex's  exhibit  sections  3(B)(2)  and 
4(D),  only  as  they  apply  to  flares,  and  in 
ExxonMobil's  exhibit  sections  3(E)(4) 
and  4(E),  only  as  they  apply  to  flares) 
Commenters  stated  we  should  not 
propose  to  disapprove  these  provisions 
since  Cenex  and  ExxonMobil  have 
methods  to  determine  S02  emissions 
when  these  specific  gas  streams  are 
burned  in  the  flare.  Although  we 
understand  that  the  SIP  provides  a 
means  to  determine  S02  emissions 
when  these  gas  streams  are  burned  in 
the  flare,  the  flare  does  not  have  any 
limitations  that  are  enforceable  under 
the  federal  SIP.  Therefore,  although  the 
S02  emissions  from  the  gas  streams 
burned  in  the  flare  can  be  accounted  for. 
the  emissions  are  not  limited.  We 
believe  that  attainment  of  the  S02 
NAAQS  can  not  be  assured  without 
enforceable  limitations  on  the  flare.  We 
continue  to  believe  that  the  provisions 
that  allow  the  burning  of  sour  water 
stripper  emissions  in  Cenex  and 
ExxonMobil's  flare  should  be 
disapproved.  However,  in  this  action  we 
cannot  require  that  the  sources  be 
prohibited  from  burning  sour  water 
stripper  emissions  in  a  combustion  unit 
or  that  they  send  the  sour  water  stripper 
emissions  to  the  sulfur  recover)'  unit. 
We  can  only  approve  or  disapprove  the 
SIP  as  submitted  by  the  State.  Likewise, 
we  cannot  create  any  new  requirements 
bv  our  action  on  the  SIP. 

(15)  Comment:  Several  commenters 
(Conoco  letter,  document  #  IV.A-24; 
Montana  Petroleum  Association  letter, 
document  #  IV.A-27;  ExxonMobil  letter. 
document  #  r\'.A-28)  recommend  that 
we  conditionally  approve,  rather  than 
disapprove,  the  SIP  as  it  applies  to 
flares,  so  that  differences  between  us 
and  the  State  can  be  worked  out. 

Response:  We  cannot  conditionally 
approve  the  SIP  with  respect  to  flares 
unless  the  Governor  of  Montana 
commits  to  revise  the  SIP  to  address  our 
concerns.  See  section  110(k)(4)  of  the 
Act.  At  this  time  we  have  not  received 
such  a  commitment. 

D.  Dispersion  Modeling 

Based  on  our  regulations  and  the 
characteristics  of  the  Guideline  models 
in  appendix  W,  in  our  proposed 
rulemaking  we  found  that  the  State  of 
Montana  used  the  appropriate  computer 
models  for  analyzing  the  adequacy  of 
the  existing  SIP  and  for  setting  emission 
limitations  in  the  SIP  revision  to  protect 
the  S02  NAAQS.  However,  for  several 


reasons  discussed  in  our  proposed 
rulemaking  and  TSD  we  proposed  to 
disapprove  the  attainment 
demonstration. 

Summary  of  Comments  and  Response 

Two  commenters  believed  that  the 
dispersion  modeling  that  formed  the 
basis  for  both  the  1993  letter  and  the 
attainment  demonstration  was  invalid. 
Two  commenters  also  proposed  using 
other  models  for  attainment 
demonstration  purposes.  One 
commenter  wanted  us  to  acknowledge 
that  there  were  two  modeling 
attainment  demonstrations;  one  for  the 
Laurel  area  and  one  for  the  Billings  area 

We  have  reviewed  the  comments 
received  and  still  believe  that  Montana 
used  the  appropriate  computer  models 
for  analyzing  the  adequacy  of  the 
existing  SIP  and  for  setting  emission 
limitations  in  the  SIP  revision  to  protect 
the  S02  NAAQS.  We  also  acknowledge 
that  there  are  two  modeling 
demonstrations. 

The  following  is  a  summar>-  of  the 
comments  received  and  our  response  to 
the  comments: 

1,  Validity  of  the  Computer  Models 

(a)  Comment:  Two  commenters 
(MSCC  letter,  document  #  I\'  A-19. 
comment  #  1;  MSCC  letter,  document  « 
IV.A-20.  comment  «  8.B:  Goetz  letter, 
document  *  lV.A-18.  exhibit  D. 
comment  #  III,  p  43)  stated  that 
computer  modeling  of  S02 
concentrations  in  the  Billings/Laurel 
area  was  invalid  because  the  models 
used  by  the  State  were  screenmg  models 
that  over-predict  concentrations  One  of 
the  commenters  (MSCC  letter,  document 
#  IV.A-20.  comment  *  3D)  stated  that 
EPA's  conclusion  that  the  existing  SIP 
was  inadequate  was  not  based  on  the 
output  of  an  Appendix  .^  model. 

Rpsponse:  We  do  not  agree  with  the 
commenters  that  only  screening  models 
were  used.  We  also  disagree  with  the 
assertion  that  EPA's  SIP  Call  was  not 
based  on  the  output  of  an  appendix  A 
model.  Appendix  A  to  appendix  W  of 
part  51.  Summaries  of  Preferred  Air 
Quality  Models,  provides  key  features  of 
refined  air  quality  models  preferred  for 
specific  regulator*'  applications.  In  the 
modeling  studies  for  both  the  SIP  Call 
and  the  attainment  demonstration  of  the 
revised  SIP.  an  analysis  was  performed 
using  the  modeling  techniques  and  data 
bases  recommended  in  our  "Guideline 
on  Air  Quality  Modeling  (Revised)" 
("EPA  Guideline"  or  "Guideline").  Our 
Guideline  is  found  in  40  CFR  part  51. 
appendLx  W. 

Two  Guideline  models  were  used.  For 
"simple  terrain  "  below  the  tops  of 
stacks,  the  1SC2  model  was  used.  ISC2. 
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a  revised  version  of  ISC.  is  a  refined 
dispersion  model  that  is  preferred  by 
EPA  for  a  wide  range  of  regulator\' 
applications  in  simple  terrain.  See  40 
CFR  part  51.  appendix  VV.  section  4.1. a 
and  appendix  A  to  appendix  \V.  ISC2 
was  listed  in  appendix  A  to  the 
Guideline  at  the  time  the  modeling 
analyses  for  the  Billings/ Laurel  SIP  were 
performed.  (The  current  version  of  the 
Guideline  lists  ISC3  as  a  preferred 
model.  See  40  CFR  part  51,  appendix  A 
to  appendix  W.  A. 5.  ISC3  is  a  more 
refined  version  of  ISC2  and  did  not  exist 
at  the  time  of  the  modeling  analyses  for 
the  Billings/Laurel  area.)  For  terrain 
above  the  tops  of  stacks,  COMPLEX  I 
was  used.  This  is  a  preferred  screening 
technique,  which  is  incorporated  into 
ISC2  to  evaluate  concentrations  of  S02 
in  "complex  terrain."  See  appendix  \V 
at  section  5.2.1.  A  screening  model  may 
over-predict  concentrations  or  may 
under-predict  concentrations  in 
comparison  to  concentrations  that  will 
actually  occur  in  the  future.  COMPLEX 
I  is  not  an  appendix  A  model:  however, 
as  mentioned  above,  it  is  part  of  ISC2/ 
1SC3  which  is  an  appendix  A  model. 
Section  5.2.1.aof  the  Guideline 
indicates  that  for  complex  terrain  any  of 
the  identified  screening  techniques 
(including  COMPLEX  I)  may  be  used 
consistent  with  the  needs,  resources  and 
available  data  of  the  user.  Section 
5. 2. 2. a  of  the  Guideline  indicates  that 
when  results  of  the  screen  analysis 
demonstrate  a  possible  violation  of  the 
NAAQS  or  the  controlling  PSD 
increments,  a  more  refined  analysis  may 
need  to  be  conducted.  For  reasons 
discussed  later  in  this  section,  a  more 
refined  model  could  not  be  applied  for 
complex  terrain  in  the  Billings/Laurel 
area. 

(b)  Comment:  One  commenter,  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
6)  stated  that  modeling  is  required 
under  the  Act  only  for  reports  to 
Congress  and  for  prediction  of  the  effect 
of  emissions  (presumably  from  new 
sources) — not  for  determination  of  SIP 
adequacy. 

Response:  The  statutory  provision 
that  authorizes  the  use  of  modeling  is 
not  limited  as  the  comment  suggests. 
Section  110(a)(2)(K)  of  the  Act  requires 
that  all  SIPs  must 

provide  for — 

(i)  the  performance  of  such  air  quality 
modeling  as  the  Administrator  may  prescribe 
for  the  purpose  of  predicting  the  effect  on 
ambient  air  quality  of  any  emissions  of  anv 
air  pollutant  for  which  the  .Administrator  has 
established  a  national  ambient  air  quality 
standard,  and 

(ii)  the  submissioQ.  upon  request  of  data 
related  to  such  air  quality  modeling  to  the 
Administrator. 


Bv  its  terms,  this  provision  does  not 
limit  the  use  of  modeling  to  making 
reports  to  Congress  or  permitting  new 
sources.  An  essential  function  of  air 
quality  modeling  is  determination  of  SIP 
adequacy:  so.  too,  is  the  establishment 
of  emission  limitations  for  existing 
sources  as  part  nf  SIP  development.  Air 
quality  modeling  is,  in  fact,  the  only 
reliable  means  of  determining  the 
adequacy  of  an  S02  SIP  to  protect  the 
NAAQS,  as  will  be  explained  in  more 
detail  below. 

(c)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-19, 
comment  #  107:  Goetz  letter,  document 
#  IV.A-18.  exhibit  D.  comment  #'s  IlLC. 
p.  46,  and  III.F,  p.  55)  stated  that  the 
models  should  have  been  validated  in 
the  Billings/Laurel  area. 

Response:  As  EPA  Guideline  models, 
ISC2  and  COMPLEX  I  have  been 
standardized  and  validated  through 
scientific  study  and  application  in  many 
areas  of  the  country.  We  authorize  the 
direct  use  of  Guideline  models  in 
regulatory  applications  such  as  SIP  Calls 
and  SIP  development,  "without  a  formal 
demonstration  of  applicability"  in  the 
local  area,  as  long  as  the  models  are 
used  as  directed  in  appendix  W.  See  58 
FR  38816,  38825  (July  20,  1993) 
(rulemaking  by  which  our  modeling 
guideline  was  codified  as  a  regulatory 
requirement). 

Validation  of  the  model  in  the  local 
area  where  it  will  be  applied  is  not 
required  for  any  of  the  standardized 
Guideline  models  or  approved  screening 
techniques.  On-site  validation  is 
required  only  for  alternative  models, 
which  are  proposed  by  industry  or 
states  to  be  used  in  lieu  of  our  Guideline 
model.  Industry  in  the  Billings/ Laiu'el 
area  and  the  State  of  Montana  did  not 
propose  to  collect  the  necessary  air 
quality/meteorological  data  and  perform 
the  statistical  performance  evaluation 
and  comparison  of  models  that  would 
be  necessary  to  apply  an  alternative 
model  for  the  Billings/Laurel  area  SIP 
revision.  If  an  alternative  model  could 
be  shown  to  perform  better  than.ISC2/ 
COMPLEX  I,  it  would  yield  somewhat 
more  accurate  predictions  of  ambient 
impacts  of  S02  emissions,  but  such  an 
effort  would  require  a  minimum  of  one 
year  of  on-site  data  gathering  and 
considerable  expense  in  research  costs. 
The  results  of  such  a  study  could  dictate 
the  need  for  either  higher  or  lower 
emission  control  limitations. 

(d)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-20. 
comment  #'s  3.G  and  3.S;  Goetz  letter, 
document  #  IV.A-18,  exhibit  D, 
comment  #  III.C,  p.  46)  stated  that  a 
prior  agreement  (1977  Stipulation) 
required  the  State  to  validate  any 


models  used  in  the  Billings/Laurel  area, 
but  that  the  State's  1984  studies  showed 
that  the  model  used  was  "invalid"  for 
the  area.  The  model  determined  to  be 
invalid  in  1984  is  being  used  in  the 
Billings/Laurel  area  now.  The  MDEQ 
has  completed  a  "performance 
evaluation"  of  the  model,  not  a 
validation  study.  One  of  the 
commenters  (Goetz  letter,  document  # 
IV.A-18,  comment  #  III,  p.  43)  stated 
that,  in  response  to  a  SIP  Call  based  on 
defective  modeling,  the  State  developed 
a  SIP  based  on  defective  modeling. 

Response:  Although  our  regulations 
do  not  require  local  validation  of  the 
models  (see  D.l.{c),  above),  MDEQ  did 
perform  an  evaluation  study  in  the 
Billings/Laurel  area  in  1994,  using 
monitoring  data  to  determine  how 
accurately  the  models  were  performing. 
The  evaluation  study  compared 
monitored  data  with  modeled 
predictions  for  the  same  site.  The 
evaluation  study  showed  that  model 
performance  by  ISC2  and  COMPLEX  I 
exceeded  the  levels  of  accuracy  that  we 
expected  for  this  application  and 
exceeded  the  performance  of  the  models 
in  similar  tests  elsewhere  in  the 
country.  We  do  not  believe  the  SIP  Call 
and  subsequently  developed  SIP  are 
based  on  defective  modeling.  See  also 
the  response  to  Comment  (g),  below. 

(e)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D, 
comment  #  IILF,  p.  56)  stated  that  the 
1994  evaluation  study  showed  a  failure 
to  correlate  modeled  results  and 
monitored  data  at  13  of  88  data  points. 

Response:  The  evaluation  study 
showed  that  the  model  passed  the 
statistical  test  at  75  data  points,  an 
acceptable  level.  Moreover,  the  study 
showed  that  the  ISC2/C0MPLEX  I 
model  predicted  concentrations  within 
plus  or  minus  20  percent  of  monitored 
levels.  This  is  an  unusually  high 
correlation.  We  would  expect  errors  in 
the  highest  estimated  concentrations  of 
plus  or  minus  10  to  40  percent  to  be 
typical  for  models  of  this  type.  See  the 
Guideline  on  Air  Quality  Models, 
appendix  W  at  10.1.2.  (We  would  not 
expect  the  study  to  predict 
concentrations  within  a  "factor  of  two," 
the  correlation  which  the  commenter 
(Goetz  letter,  document  #  IV.A-18, 
exhibit  D,  comment  #  III. A,  p.  44) 
attributed  to  us  as  an  acceptable  test  of 
model  performance.)  Where  the  model 
failed  the  test,  MDEQ  attributed  the 
discrepancy  to  an  underestimate  of 
actual  S02  emissions  at  Cenex,  not  a 
flaw  in  the  model  itself 

(f)  Comment:  One  commenter  (Goetz 
letter,  document  #  rV,A-18,  exhibit  D, 
comment  #  III.F)  also  stated  that  ISC2 
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should  have  been  evaluated  in  elevated 
terrain  near  the  tops  of  stacks. 

Response:  Such  an  evaluation  might 
be  possible  in  an  area  that  has  a  single 
source  w^ith  only  one  or  a  few  stacks. 
Because  of  the  large  number  of  stacks  in 
Billings,  all  at  different  elevations,  it 
would  be  impossible  to  establish  a 
single  value  for  "stack-top"  elevation: 
such  a  study  would  not  be  meaningful. 
In  any  case,  a  local  validation  study  is 
not  required  for  a  nationallv  validated 
model,  such  as  ISC2/C0MPLEX  1. 

(g)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-20, 
comment  #:  Goetz  letter,  document  # 
IV.A-18,  exhibit  D,  comment  #  III.C,  p. 
46)  stated  that  MDEQ  conducted  a 
validation  study  of  COMPLEX  I  in  the 
Billings/Laurel  area  in  1983-84  and  that 
the  model  failed  miserably. 

Response:  Having  reviewed  the  test 
report  [see  document  #  IV.A-17,  exhibit 
#  88).  we  conclude  that  this  was  not  a 
true  validation  study.  A  true  validation 
study  of  COMPLEX  I  would  involve 
placing  large  numbers  of  temporary 
monitors,  called  "sampling  bags."  on 
nearby  hillsides  and  measuring  the 
impacts  of  tracer  gases  emitted  from 
individual  stacks  to  determine  which 
stacks  are  impacting  which  areas  of 
elevated  terrain.  The  data  collected  from 
the  array  of  monitors  would  then  be 
compared  with  modeled  predictions 
based  on  real-time  measured  emissions 
from  all  the  sources.  We  conducted 
studies  of  this  kind,  at  great  expense,  to 
validate  COMPLEX  I  and  other 
dispersion  models  on  a  national  level  in 
the  1980's.  Our  validation  studies 
showed  that  COMPLEX  I  did  not 
perform  as  well  as  refined  models,  but 
performed  well  enough  to  serve  as  a 
screening  tool  for  use  in  valley  areas 
with  multiple  stacks,  like  the  Billings/ 
Laurel  area. 

The  State  study  in  1983-84  used  the 
existing  limited  monitoring  network  of 
seven  monitors,  few  of  which  were 
located  in  elevated  terrain.  Tracer  gases 
were  not  employed,  and  S02  emissions 
estimates  for  the  Billings  sources  were 
um-eliable  at  the  time.  The  MDEQ's 
conclusion  that  COMPLEX  I  was  not 
appropriate  for  modeling  sources  in 
Billings,  as  reported  by  one  commenter 
(Goetz  letter,  document  #  IV.A-18, 
exhibit  D.  comment  III.C.  p.  46),  was 
based  on  an  inadequate  evaluation  and 
is  not  pertinent  to  the  validity  of  the  SIP 
Call  or  the  attainment  demonstration. 

(h)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D, 
comment  III.E,  pp.  51-54)  cited  case  law 
to  support  his  assertion  that  the 
computer  models  that  were  used  to 
develop  the  SIP  for  the  Billings/Laurel 
area  required  on-site  validation. 


Response:  The  cases  cited  in  the 
comment  are  concerned  with  the  less 
reliable  models  that  predated  the 
standardized  Guideline  models  now 
incorporated  into  appendix  W.  For 
example,  in  State  of  Ohio  v.  United 
States  EPA.  784  F.2d  224  (6th  Cir. 
1986).  the  Sixth  Circuit  held  that  EPA 
arbitrarily  relied  on  the  CRSTER 
computer  model  to  set  air  pollution 
limitations  for  two  electric  utility  plants 
on  Lake  Erie.  The  CRSTER  model,  now 
obsolete,  was  used  to  predict 
concentrations  of  S02  over  the  Lake 
under  unusual  meteorological  and 
topographic  conditions  for  which  the 
model  had  not  been  validated.  The  facts 
in  the  Ohio  case  distinguish  it  from  the 
Billings/Laurel  area  S02  SIP.  Unlike  the 
CRSTER  model,  the  models  used  for  the 
Billings/Laurel  area  have  performed 
well  in  similar  applications  elsewhere 
in  the  country'  involving  similar 
topographic  features  and  similar 
meteorological  characteristics.  There  are 
no  unusual  conditions  in  the  Billings/ 
Laurel  area  that  would  tend  to 
undermine  the  reliability  of  1SC2  and 
COMPLEX  I:  on-site  validation  would 
be  redundant. 

(i)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20.  comment  # 
8. A)  stated  that  models  must  take  into 
account  the  unique  characteristics  of  the 
area  where  they  are  used  and  that 
modeling  for  the  Billings/Laurel  SIP 
failed  to  take  the  area's  unique 
characteristics  into  account. 

Response:  Modeling  for  the  SIP 
considered  all  Billings/Laurel  area 
sources,  stack  parameters,  building 
dimensions,  emission  rates,  terrain 
elevations,  and  five  years  of  continuous 
meteorological  data  collected  at  a 
representative  location.  We  believe  that 
this  data  set  adequately  accounts  for  the 
unique  characteristics  of  the  area. 

(j)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D. 
comment  #  III.E.  p.  52)  quoted  the  State 
of  Ohio  opinion  as  supporting  the 
position  that  "EPA's  own  guidelines" 
recognize  the  importance  of  validating  a 
model  with  monitored  data  from  the 
local  area. 

flesponse;  The  "guidelines  '  referred 
to  have  been  superseded.  The  court  was 
referring  to  the  1978  version  of  the  EPA 
Guideline  on  Air  Quality  Models  6. 
which  did  encourage  local  validation. 
This  version  was  superseded  in  1986  by 
an  extensive  revision  of  the  Guideline. 
At  that  time,  we  conducted  national 
validation  studies  on  all  existing 
computer  models  and  replaced  some  of 
them  with  more  reliable  models.  In 
1993,  the  revised  Guideline  was 
incorporated  directly  into  40  CFR  part 


51  as  appendix  W.  See  58  FR  38816 
(July  20.  1993). 

(k)  Comment:  One  commenter  (Goetz 
letter,  document  #  I\'.A-18.  exhibit  D. 
comment  #  III.E.  p.  53-54)  also  cited 
Cincinnati  Gas  &  Electric  Co  v 
Environmental  Protection  Agencv.  578 
F.2d  660  (6th  Cir.  1978)  and  Columbus 
&■  Southern  Ohio  Elec  Co  v  Costle  (638 
F.2d  910  (6th  Cir.  1980)  as  indicating 
the  necessity  for  on-site  validation. 

Response:  In  these  cases,  the  Sixth 
Circuit  remanded  regulator.'  decisions 
to  EPA  when  the  agency's  model 
(MAXT-24)  used  assumptions  that  were 
successfully  challenged  by  local  studies. 
The  MAXT-24  model,  again,  has  been 
superseded  nationally  and  is  not  an  EPA 
Guideline  model.  These  cases  do  not 
discredit  the  application  of  nationally 
validated  Guideline  models,  ISC2  and 
COMPLEX  1.  in  the  Billings/Laurel  area. 

2.  Effect  of  "Contradictory"  Monitoring 
Data 

(a)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV  A-19. 
comment  #  1:  MSCC  letter,  document  # 
rV.A-20.  comment  #'s  3.H  and  3.1;  Goetz 
letter,  document  «  IV.A-18.  exhibit  D. 
comment  #'s  III. A  and  III.B.  pp.  44-45) 
stated  that  ambient  air  monitoring  is 
more  accurate  than  computer  modeling 
and  that  monitoring  data  for  the 
Billings/Laurel  area  do  not  support  the 
models'  predicted  violations  of  the  S02 
NAAQS  One  commenter  (MSCC  letter, 
document  #  IV. A-19.  comment  #119) 
suggested  that  rather  than  issuing  a  SIP 
Call,  we  should  have  questioned  how 
our  models  or  the  State's  monitors  could 
be  so  far  wrong. 

'    Response:  Monitoring  is  not  more 
accurate  than  computer  modeling, 
except  for  determining  ambient 
concentrations  under  real-time 
conditions  at  a  discrete  location. 
Monitoring  is  limited  in  time  as  well  as 
space.  Monitoring  can  only  measure 
pollutant  concentrations  as  they  occur: 
it  cannot  predict  future  concentrations 
when  emission  levels  and 
meteorological  conditions  may  differ 
from  present  conditions.  Computer 
modeling,  on  the  other  hand,  can 
analvze  all  possible  conditions  to 
predict  concentrations  that  may  not 
have  occurred  yet  but  could  occur  in  the 
future.  As  stated  in  the  Guideline  on  Air 
Quality  Models  ("the  Guideline") 
"Imlodeling  is  the  preferred  method  for 
determining  emission  limitations  for 
both  new  and  existing  sources.  When  a 
preferred  model  is  available,  model 
results  alone  (including  background)  are 
sufficient.  "  40  CFR  part  51.  appendix 
W.  section  11.2.2.  In  the  usual  case, 
regulators  may  rely  on  the  results  of 
modeling  and  are  not  required  to 
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consider  measured  data  from  local 
ambient  monitoring. 

(b)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D. 
comment  #  III. A,  p.  44)  stated  that 
monitoring  data  may  reasonably  be  used 
as  an  acceptable  technique  to 
demonstrate  that  the  air  quality  in  a 
region  is  being  protected:  monitoring 
data  are  facts,  while  models  use 
assumptions. 

Response:  The  Guideline  states,  "Due 
to  limitations  in  the  spatial  and 
temporal  coverage  of  air  quality 
measiuements,  monitoring  data 
normally  are  not  sufficient  as  the  sole 
basis  for  demonstrating  the  adequacy  of 
emission  limits  for  existing  sources." 
Forty  CFR  part  51,  appendix  W,  section 
1.0. b.  The  use  of  measured  data  in  lieu 
of  model  predictions  for  SIP 
development  is  discouraged,  because  it 
is  impossible  to  capture  worst  case 
conditions,  for  either  emission  levels  or 
meteorology,  with  only  a  few  monitors. 
Monitored  data  may  be  used  in  certain, 
limited  circumstances  and  only  if 
monitors  are  located  at  points  of 
maximum  concentration.  See  id.  at 
section  11.2.2.  Even  then,  locations  of 
maximum  concentration  may  not 
remain  the  same,  but  may  change  from 
vear  to  year  in  response  to  changes  in 
emission  patterns  and  emission  rates 
from  existing  sources,  installation  of 
new  emission  sources,  and 
meteorological  variability. 

Even  the  most  extensive  monitoring 
network  does  not  represent  future 
concentrations  of  pollutants  and  thus 
cannot  predict  future  violations. 
Modeling,  on  the  other  hand,  can 
predict  for  all  possible  conditions  and 
can  show  how  well  the  emission 
limitations  in  the  SIP  will  protect  air 
quality  under  future  conditions. 
Modeling  assumes  the  maximum 
emission  levels  allowed  under 
applicable  emission  limitations  and 
assumes  worst  case  meteorological 
conditions  based  on  evidence  of 
historical  meteorological  patterns. 
Models  operate  on  assumptions,  but  the 
assumptions  are  based  on  facts.  The 
models  analyze  the  combined  effects  of 
the  worst  case  values  of  the  two 
variables  (emission  levels  and 
meteorology)  on  ambient  concentrations 
of  pollutants  at  a  multitude  of 
"receptors"  or  sites,  to  predict 
maximum  concentrations  that  may  not 
have  occurred  yet,  but  could  occur  in 
the  future. 

In  general,  appendix  W  and  the 
Guideline  models  have  been  adopted  by 
rulemaking  in  accordance  with  the 
Administrative  Procedures  Act.  They 
may  not  be  challenged  in  this  action; 
they  could  have  been  challenged  only 


by  timely  petition  to  the  U.S.  Coiul  of 
Appeals  for  the  D.C.  Circuit  in 
accordance  with  section  307(b)  of  the 
Act. 

(c)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-19. 
comment  #  1;  Goetz  letter,  document  # 
IV.A-18,  exhibit  D,  comment  #  III,  p.  43) 
stated  that  we  ignored  contradictory 
information  from  the  monitors  in  favor 
of  modeling  when  we  issued  the  1993 
letter,  thus  invalidating  the  SIP  Call. 

Response:  Historically,  the  seven 
monitors  in  the  Billings/Laurel  area  (the 
State  added  a  new  monitor  in  1999) 
have  not  measured  violations  of  the  S02 
standards.  We  were  aware  of  the  non- 
supportive  monitoring  information  at 
the  time  of  the  1993  letter  and  discussed 
the  data  in  our  letter  (see  document  # 
Il.G-1).  There  we  cited  cases  that 
approve  EPAs  reliance  on  modeling 
results  in  the  face  of  apparently  contrary 
monitoring  data.  In  Northern  Plains 
Resource  Council  v.  U.S.  Environmental 
Protection  Agency.  645F.2dl349(9th 
Cir.  1981).  for  example,  the  court  held 
that  EPA"s  reliance  on  a  model  would  be 
arbitrary  and  capricious  only  if  "EPA 
ignored  reliable  data  that  so 
undermined  EPA  model  projections  that 
reliance  on  the  model  was  irrational." 
Sf?e645  F.2dat  1362. 

In  the  SIP  Call,  we  are  not  ignoring 
reliable  data.  We  analyzed  the  available 
monitoring  data,  compared  it  with 
modeling  results,  and  determined  that  it 
did  not  undermine  the  modeling  results 
because  the  data  had  not  been  obtained 
at  locations  where  the  models  predicted 
maximum  concentrations  of  S02.  In 
addition,  real  time  monitoring  data  was 
available  to  the  operators  of  some  of  the 
industrv  sources,  who  could  have 
controlled  their  operations  to  avoid 
NAAQS  exceedances  when 
concentrations  approached  critical 
levels.  For  these  reasons,  we  conclude 
that  the  lack  of  monitored  violations  do 
not  undermine  the  models'  projections. 

(d)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-20, 
comment  #  3.L;  Goetz  letter,  document 
#  lV.A-18,  exhibit  D,  comment  #  III.B, 
p.  45)  stated  that,  after  the  1993  letter, 
the  State  moved  its  monitors  to  two  of 
the  locations  where  maximum 
concentrations  were  predicted,  but  that 
these  monitors  still  have  not  registered 
violations  of  the  S02  NAAQS. 

Response:  The  monitors'  failure  to 
register  violations  is  not  surprising. 
Information  provided  by  the  sources 
and  MDEQ  indicates  that  actual 
emissions  have  declined  since  1993. 
Modeling  can  analyze  the  combined 
effects  of  the  highest  allowable  emission 
levels  and  worst-case  meteorological 
events  at  numerous  receptors  to  predict 


violations.  Any  one  monitor  is  unlikely 
to  measure  such  synchronous  events  at 
a  single  location.  When  actual  emission 
levels  are  lower  than  allowable 
emissions  and,  as  in  the  Billings/Laurel 
area,  are  actually  declining,  monitored 
levels  caimot  be  expected  to  match 
computer  modeling  results. 

In  Northern  Plains  Resource  Council, 
the  Ninth  Circuit  observed  that 
monitored  data  can  only  be  used  to 
validate  (or,  by  implication,  invalidate) 
a  model,  if  the  data  are  collected  under 
the  same  conditions  for  which  the 
model  is  predicting  ambient 
concentrations.  See  645  F.2d  at  1364. 
For  the  Billings/Laurel  SIP  Call,  the 
model  predicted  violations  at  allowable 
levels,  the  maximum  levels  of  emissions 
permitted  under  the  existing  SIP.  It  is 
unlikely  that  the  sources  in  the  area 
were  emitting  S02  at  maximum 
allowable  levels  at  the  same  time, 
during  the  most  adverse  meteorological 
conditions.  Furthermore,  even  now, 
monitors  are  not  located  at  many 
locations  where  the  SIP  Call  modeling 
indicated  NAAQS  violations.  Therefore, 
the  monitoring  data  were  not  collected 
under  the  same  conditions  for  which  the 
models  were  predicting  violations. 
Although  these  conditions  may  not  have 
occurred  yet,  they  can  occur  in  the 
future.  The  SIP  Call  is  necessary  to 
protect  the  air  quality  in  the  Billings/ 
Laurel  area  now  and  in  the  future. 

The  same  point  was  made  in  another 
case,  PPG  Industries.  Inc.  v.  Costle,  630 
F.2d  462  (6th  Cir.  1980).  There  the  court 
agreed  with  EPA  that  "projected  future 
violations  may  provide  the  basis  for  a 
nonattainment  designation  in  currently 
clean  areas."  630  F.2d  at  464.  Contrary 
monitoring  data  would  not  necessarily 
bar  a  nonattainment  designation  (or  a 
SIP  Call)  based  on  modeling  to  protect 
the  NAAQS  in  the  future.  The  court 
held  that  "EPA  need  only  offer  record 
support  of  the  accuracy  of  the  model 
used."  Id.  at  467.  Record  support  for  the 
model  used  for  the  Billings/Laurel  SIP 
Call  is  provided  by  the  EPA  Guideline, 
appendix  W. 

The  PPG  Industries  court  observed 
that  if  EPA  based  its  action  on 
predictions  of  future  violations, 
"monitored  data  which  merely  show 
historical  attainment  of  air  quality 
standards"  do  not  undermine  the 
agency's  decision.  Id.  at  468.  The 
monitored  data  being  offered  to 
contradict  modeling  results  must  show 
that  the  modeled  predictions  are 
"unsupportable."  Id.  The  commenters 
have  not  shown  that  the  modeled 
predictions  of  violations  in  Billings/ 
Laurel  are  unsupportable  in  comparison 
to  monitoring  data,  for  the  reasons 
already  cited — the  lack  of  monitoring 
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data  from  locations  of  predicted 
maximum  concentrations,  the  lack  of 
monitoring  data  for  impacts  of 
maximum  allowable  emissions,  the 
possibility  that  source  operators 
changed  operations  when  feedback  from 
monitors  indicated  concentrations  of 
S02  approaching  the  critical  values,  and 
the  possibility  that  sources  were 
emitting  at  reduced  levels  when  the 
most  adverse  meteorological  conditions 
occurred. 

3.  Usefulness  of  More  Refined  Models 

(a)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-20, 
comment  #'s  3.T,  3.U.  and  8C;  Goetz 
letter,  document  #  IV.A-18.  exhibit  D, 
comment  #'s  III.D.3.  pp.  50-51)  stated 
that  a  more  refined  computer  model 
should  have  been  used  to  develop  the 
revised  SIP  for  the  Billings/Laurel  area. 
They  commented  that  the  CTDMPLUS 
model,  in  particular,  is  more  accurate 
and  predicts  lower  concentrations  in 
areas  of  complex  terrain  than  COMPLEX 
I.  These  commenters  pointed  out  that 
CTDMPLUS  was  used  instead  of 
COMPLEX  I  to  develop  the  S02  SIP  for 
East  Helena,  Montana. 

Response:  The  Billings/Laurel  area 
differs  in  several  respects  from  the  East 
Helena  area.  East  Helena  has  only  one 
significant  source  of  S02,  the  Asarco 
lead  smelter.  The  smelter  has  three  tall 
stacks  that  emit  most  of  the  source's 
S02.  In  the  Billings/Laurel  area,  there 
are  seven  industrial  sources  with  a 
combined  total  of  several  dozen 
different  stacks  that  must  be  modeled. 
CTDMPLUS  is  limited  in  its  ability  to 
consider  the  impacts  of  more  than  a  few 
emission  points  at  the  same  time.  The 
complexity  involved  in  applying 
CTDMPLUS  to  develop  emission 
limitations  and  show  attainment  for  so 
many  different  emission  points  would 
make  the  modeling  analysis  infeasible 
in  the  Billings/Laurel  area.  The 
complexity  of  the  analysis  would  also 
preclude  the  use  of  variable  emission 
limitations,  which  are  now  in  place  at 
some  of  the  Billings/Laurel  sources. 

In  addition,  it  is  not  possible  to 
accurately  apply  CTDMPLUS  without  a 
scientifically  rigorous  set  of  local 
meteorological  data.  Such  data  were 
available  for  East  Helena,  but  not  for  the 
Billings/Laurel  area.  In  East  Helena. 
Asarco  collected  the  appropriate  on-site 
meteorological  data  for  use  in  CTDM- 
PLUS modeling,  including  upper  air 
measurements  that  were  representative 
of  conditions  at  plume  height.  The 
meteorological  monitoring  program  was 
submitted  to  EPA  and  MDEQ  in  August 
1992  for  approval,  and  data  collection 
began  in  May  1993.  There  are  no  similar 


data  available  in  the  Billings  area  for 
application  of  CTDMPLUS. 

(b)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-19, 
comment  #  54:  MSCC  letter,  document 

#  IV.A-20.  document  #  3V:  Goetz  letter, 
document  #  IV.A-18,  exhibit  D. 
comment  #'s  III.D.3.  p.  51:  III. H.  p. 59) 
stated  that  MSCC  proposed  to  gather  the 
necessary  meteorological  data  for  the 
Billings/Laurel  area.  These  commenters 
asserted  that  MDEQs  and  EPA's  failure 
to  approve  the  proposal  resulted  in  an 
arbitrarv  and  capricious  reliance  on  an 
outdated  and  over-predictive  screening 
model  (COMPLEX  I). 

Response:  MSCC  submitted  a 
meteorological  monitoring  proposal  in 
1996.  nearly  three  years  after  the 
modeling  protocol  for  Billings/Laurel 
was  developed  and  applied.  Within  a 
month  of  receiving  MSCC's 
meteorological  monitoring  proposal 
from  MDEQ.  we  reviewed  it  and 
responded  that  the  proposal  raised 
serious  problems  that  could  potentially 
invalidate  any  data  collected.  See  letter 
from  Kevin  Golden.  EPA.  to  lohn 
Coefield.  MDEQ.  September  26.  1996 
(document  #  IV.C-28).  To  our 
knowledge,  the  company  did  not  revise 
and  re-submit  its  proposal. 

(c)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-20. 
comment  #  3.U:  Goetz  letter,  document 

#  IV.A-18.  exhibit  D.  comment  #  III.D.l 
and  2.  p.  48)  stated  that  MSCC's 
consultant.  Michael  Machler.  applied 
CTDMPLUS  in  modeling  tests  at  a  site 
in  Billings  called  Sacrifice  Cliffs, 
located  in  elevated  terrain.  The  results 
were  50-60  percent  lower  than  those 
predicted  by  COMPLEX  I  and  were  in 
close  agreement  with  monitoring  data  at 
the  site,  which  indicated  levels  one-half 
to  one-third  the  concentrations 
predicted  by  COMPLEX  I. 

Response:  One  of  the  commenters 
(Goetz  letter,  document  #  IV.A-18. 
exhibit  D.  comment  #  III.D.3)  admitted 
that  meteorological  data  from  East 
Helena  were  used  for  these  modeling 
tests,  because  the  specific  data  inputs 
needed  for  the  model  were  not  available 
for  Billings.  For  CTDMPLUS.  unlike 
ISC2/C0MPLEX  I.  predictions  may  be 
very  sensitive  to  changes  in  upper  air 
meteorological  conditions,  such  as 
plume  altitude,  wind,  and  turbulence 
These  conditions  must  be  measured 
locally  to  generate  appropriate  data 
inputs  for  the  model.  Using  critical 
meteorological  data  from  another  site 
would  invalidate  any  testing  with 
CTDMPLUS.  In  addition,  a  single 
monitor  is  insufficient  to  test  any 
model.  In  areas  such  as  Billings,  where 
802  concentration  gradients  are  high 
(i.e..  a  significant  change  in 


concentrations  between  receptor 
points),  a  dense  monitoring  network  is 
necessary  to  adequately  test  a  model.  "^ 

(d)  Comment:  One  commenter 
(Conoco  letter,  document  »  I\'  A-24. 
p. 3)  suggested  that  if  we  believe  the  SIP 
needs  to  be  modeled  again  to  address 
the  modeling  concerns  EPA  raised  in 
the  proposed  rulemaking,  we  should 
consider  using  the  CALPUFF  model  for 
future  modeling.  The  commenter  noted 
that  CALPUFF  was  used  in  a  study  in 
West  Virginia  and  Ohio  to  establish  S02 
controls  within  the  study  area.  Another 
commenter  (Goetz.  document  #  IV.A- 
18.  exhibit  D.  comment  #  II1.D.2)  stated 
that  MSCC's  consultant.  Michael 
Machler  suggested  that  CALPUFF  could 
be  used  in  the  Billings/Laurel  area. 

Response:  We  do  not  agree  that 
CALPUFF  should  be  used  in  the 
Billings/Laurel  area.  CALPUFF  is  a 
refined  model  that  has  been  applied  in 
complex  terrain,  but  is  not  listed  in  the 
Guideline  on  Air  Quality  Models  as  a 
preferred  model.  It  is  not  appropriate  for 
regulatory  applications,  without  further 
stud\.  A  similar  model.  MESOPL'FF,  is 
listed  in  appendix  W  for  evaluating 
long-range  transport  issues  (i.e., 
distances  greater  than  50  kilometers 
from  the  source).  This  model  would  not 
be  considered  appropriate,  however,  for 
evaluating  near-source  impacts,  such  as 
those  evident  in  the  Billings/Laurel 
area.  Ohio  and  West  Virginia  used 
CALPUFF  in  a  non-guideline 
application,  following  the  protocol  for 
an  on-site  modeling  evaluation  study 
provided  in  appendix  W.  section  3.2 
("Use  of  Alternative  Models"). 
Alternative  models  are  used  on  a  case- 
bv-case  basis,  when  the  EPA  Regional 
Office  believes  such  use  is  justified.  We 
do  not  believe  that  application  of 
CALPUFF  is  appropriate  for  the 
Billings/Laurel  area  at  this  time  because 
its  applicability  has  not  been 
established  (or  even  proposed). 

(e)  Comment:  One  commenter  (Goetz 
letter,  document  #  I\'.A-18.  exhibit  D. 
comment  #  I11.D.2.  p.  49)  indicated  that 
Michael  Machler.  a  consultant  for 
MSCC.  suggested  that  another  model. 
AERMOD.  be  used  in  complex  terrain. 

Response:  AERMOD  is  a  new  model 
that  was  not  available  when  the  SIP 
modeling  protocol  was  developed  in 
1993,  It  has  been  discussed  as  a  possible 
future  replacement  for  ISC  in  the 
modeling  Guideline,  At  this  time,  it  has 
not  been  proposed  for  public  review  and 
comment.  Reviewing  all  the  facts,  we 
conclude  that  MDEQ  used  the  best 


'•"Interim  Procedures  for  Evaluating  Air  Quality 
Models  (Revised).  •  EP.\-»50  4-64-023.  September 
1984.  page  48  (document  •  JV.c;-78). 
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available  models  to  perform  computer 
modeling  for  the  Billings/Laurel  SIP. 

(f)  Comment:  One  commenter  (Goetz 
letter,  document  #  rV.A-18.  exhibit  D. 
comment  #  III.D.  p.  47)  stated  that  the 
modeling  receptor  on  Sacrifice  Cliffs  is 
the  most  controlling  and  "drives  the 
entire  SIP,"  implying  that  modeling  for 
complex  terrain  is  the  most  critical 
element  of  the  attainment 
demonstration  and  that  a  refined  model 
should  have  been  used  for  complex 
terrain.  The  commenter  also  stated  that 
the  most  controlling  receptors  for 
MSCC,  ExxonMobil  and  YELP  are  not 
on  Sacrifice  Cliffs,  but  in  the  hills  to  the 
south. 

Response:  There  are  in  fact  a  number 
of  different  receptor  sites  where 
predicted  concentrations  of  S02  in  the 
pre-SIP  revision  scenarios  exceeded  the 
S02  NAAQS.  both  in  complex  terrain 
and  in  simple  terrain.  There  is  not  one 
receptor  site  that  is  most  controlling  for 
the  SIP.  Many  of  the  sources  in  the 
current  SIP  attainment  demonstration 
have  emission  limitations  based  on 
predictions  from  ISC2,  the  refined  EPA 
Guideline  model.  Other  sources  are 
controlled  based  on  the  approved 
screening  model,  COMPLEX  I 

It  is  not  clear  what  the  commenter 
means  by  "controlling  receptors"  for 
various  sources.  As  one  might  expect, 
the  maximum  incremental  contributions 
from  each  source  generally  were 
predicted  to  occur  close  to  that 
individual  source.  If  a  receptor  location 
close  to  a  specific  source  is  predicted  to 
exceed  the  NAAQS,  the  State  would 
have  the  option  of  controlling  emissions 
from  the  nearby  source,  or  reducing 
emissions  from  the  "background 
sources."  Given  the  lau-ge  number  of 
facilities  and  emission  points  in  the 
Billings/Laurel  area,  emission 
reductions  were  needed  from  a  number 
of  sources  to  show  NAAQS  attainment 
at  all  receptors. 

(g)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D, 
comment  #'s  III.D.3,  p. 50;  III.H,  p.  59) 
stated  that  using  the  less  refined,  less 
accurate  COMPLEX  I  model  for  complex 
terrain  for  the  SIP  Call  and  SIP 
modeling  is  entirely  arbitrary  and 
capricious. 

Response:  COMPLEX  I  is  a  Guideline 
screening  model,  and  its  application  is 
appropriate  under  our  regulations  as 
long  as  it  is  applied  as  directed  by 
appendix  \V.  COMPLEX  I  results  may  be 
used  for  all  regulatory  purposes  unless 
a  refined  model  is  available,  which  was 
not  the  case  for  the  Billings/Laurel  area. 
If  any  approved  model  were  to  over- 
predict  ambient  concentrations  and  call 
for  more  restrictive  emission  limitations 
than  a  hypothetical,  more  refined 


model,  the  modeled  attainment 
demonstration  would  not  be  invalid. 
Courts  have  accepted  that  a  certain  level 
of  over-prediction  is  allowed  by  the  Act. 
In  Cleveland  Electric  Illuminating  Co.  v. 
EPA.  572  F.2d  1150  (6th  Cir.  1978)  cert, 
den.  439  U.S.  910,  99  S.Ct.  278  (1978), 
for  example,  the  Sixth  Circuit  approved 
EPA's  reliance  on  an  earlier  computer 
model  (RAM)  for  setting  S02  limitations 
in  a  federal  implementation  plan,  even 
though  an  industry  study  showed  that 
the  RAM  model  over-predicted 
violations  and  was  contradicted  by  data 
from  ambient  monitoring. 
The  court  observed: 

S02  emissions  have  a  direct  impact  upon 
the  health  and  the  hves  of  the  population  of 
Ohio — particularly  its  young  people,  its  sick 
people,  and  its  old  people.  If  the  RAM  model 
did  over-predict  emission  rates,  such  a 
conservative  approach  was  apparently 
contemplated  by  Congress  in  requiring  that 
EPA  plans  contain  "emission  limitations 
'    *    *  necessary  to  insurf  attainment  and 
maintenance"  of  national  ambient  air 
standards.  572  K.2d  at  1164  (emphasis  in 
original)  (citing  former  42  U.S.C.  section 
1857c-5(a)(2)(B).  now  revised  and  recodified 
at  42  U.S.C.  7410(a)(2)). 

4.  Inputs  Used  in  Computer  Models 

(a)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D. 
comment  #  III.G,  pp.  57-58)  stated  that 
the  use  of  non-local  meteorological  data 
"exacerbates  the  arbitrariness"  of  the 
computer  modeling:  the  commenter 
objected  to  the  use  of  data  from  Great 
Falls.  Montana  and  from  the  Billings 
airport.  Another  commenter  (MSCC 
letter,  document  #  IV.A-20,  comment  # 
8.D)  also  criticized  us  for  using  non- 
local data  in  the  models. 

Response:  The  computer  modeling 
was  not  rendered  unreliable  by  the  use 
of  non-local  meteorological  data.  The 
modeling  protocol  that  was  used  for  the 
SIP  revision  was  developed  by  the  State 
in  early  1993  and  approved  by  us  in 
August  1993.  The  protocol  development 
process  included  substantial  input  and 
comments  from  the  public,  including 
industry  groups  and  their  constituents. 
No  meteorological  towers  or  vertical 
temperature  soundings  were  available  in 
the  Billings/Laurel  area  to  provide  on- 
site  data  for  upper  air  conditions,  one 
component  of  the  meteorological  data 
needed  for  computer  modeling.  Instead, 
MDEQ  used  representative  data  from 
Great  Falls,  which,  although  180  miles 
from  Billings/Laurel,  is  similarly  located 
on  the  high  plains  to  the  east  of  the 
Rocky  Mountains.  Thus  MDEQ  made 
use  of  available  data  for  upper  air 
conditions  that  were  most 
representative  of  the  conditions  in  the 
Billings/Laurel  area.  This  approach  is 


approved  by  us.  See  40  CFR  part  51, 
appendix  W,  section  9.3. 

MDEQ  used  temperature  sounding 
data  from  Great  Falls  in  the  ISC2/ 
COMPLEX  I  model  to  determine  mixing 
height.  For  point  source  emissions  with 
significant  plume  rise,  such  as  the 
emissions  from  the  Billings/Laurel 
sources,  predicted  concentrations  from 
ISC2/COMPLEX  I  are  relatively 
insensitive  to  changes  in  mixing  height, 
and  use  of  non-local  meteorological  data 
for  this  purpose  would  not  make  a 
significant  difference.  CTDMPLUS,  by 
contrast,  requires  considerably  more 
detailed  upper  air  input  information 
than  ISC2.  CTDMPLUS  predictions  may 
be  very  sensitive  to  changes  in  several 
conditions  that  can  only  be  measured 
with  a  meteorological  tower,  such  as 
plume  altitude,  wind,  and  turbulence. 
As  we  discussed  in  section  V.D.3.a, 
above,  specialized  local  meteorological 
data,  which  were  unavailable  for  the 
Billings/Laurel  area,  would  be  needed  to 
apply  this  model  accurately. 

(b)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D. 
comment  #  III.G)  stated  that  MDEQ 
improperly  used  data  from  the  Billings 
airport  to  represent  meteorological 
conditions  in  the  lower  atmosphere,  that 
this  location  is  not  representative, 
because  it  is  miles  from  both  the  sources 
and  the  critical  receptors,  and  that  data 
from  the  ambient  monitors  should  have 
been  used. 

Response:  We  agree  with  MDEQ  that 
the  Billings  airport  data  are 
representative  of  the  area. 
Meteorological  data  from  the  ambient 
monitors  at  Lockwood  Park.  Brickyard 
Lane,  Cobum  Road  and  Laurel  were  not 
used  because  these  monitors,  located  in 
the  Yellowstone  River  Valley,  are 
subject  to  variable  ground-level 
conditions  and  are  not  representative  of 
conditions  affecting  pliune-height 
emissions  as  they  are  transported  over 
the  valley.  The  most  representative  data 
available  were  those  obtained  at  the 
airport,  which  is  located  on  a  bluff 
above  the  valley,  not  subject  to  loceilized 
meteorological  effects  that  occiu-  along 
the  valley  floor. 

(c)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19,  comment  # 
1;  MSCC  letter,  document  #  IV.A-20. 
comment  #'s  3M.  30)  stated  that  the  SIP 
Call  is  flawed  because  the  modeling 
used  factually  inaccurate  assumptions 
for  emission  rates,  stack  parameters,  and 
other  factors. 

Response:  The  SIP  Call  modeling  used 
data  inputs  from  an  earlier  emissions 
inventory  that  did  contain  some  errors. 
These  errors  were  corrected,  and  the 
corrected  inputs  were  used  in  the 
modeling  for  SIP  development.  The  SIP 
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Call  modeling  showed  NAAQS 
violations  at  many  sites  at  allowable 
emission  levels.  With  corrected  inputs, 
the  modeling  continued  to  predict 
NAAQS  violations  as  much  as  two  times 
over  the  national  standard,  thus 
supporting  the  SIP  Call. 

[a]  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
108)  stated  that  CEMS  data  now  indicate 
an  error  in  the  assumed  buoyancy  flux 
for  MSCC's  main  stack:  the  current 
modeling  protocol  contains  an 
assumption  which  significantly 
underestimates  the  average  rise  in 
emissions.  Any  revised  modeling 
should  correct  this  assumption. 

Response:  We  agree  that  future 
modeling  should  include  all  corrected 
data.  In  emy  modeling  analysis,  input 
data  are  based  on  the  best  available 
information  at  the  time  of  the  analysis. 
CEMS  measurements  of  flow  and 
temperature  data  provide  the  best 
estimates  of  stack  parameters,  and 
values  based  on  CEMS  data  should  be 
used  in  any  future  SIP  modeling  for 
Billings  provided  theXEMS  data  are 
accurate.  Other  data  inputs  have  been 
corrected  and  added,  as  we  discussed  in 
the  TSD  for  this  rulemaking  (document 
#  III.B-1).  Any  future  modeling  in  the 
Billings/Laurel  area  should  incorporate 
all  corrections.  The  SIP  limitations  are 
based  on  the  best  information  available 
at  the  time  the  attainment 
demonstration  was  modeled,  and  the 
same  will  be  true  for  any  FIP  limitations 
that  are  developed. 

(e)  Comment:  MSCC's  consultant, 
Michael  Machler,  stated  that  he  had 
identified  problems  in  the  past  with  the 
way  mixing  heights  are  calculated  in 
dispersion  modeling.  He  stated  that  EPA 
has  apparently  corrected  the  problem 
and  that  ISC3.  the  newer  version  of  the 
ISC2  model  used  for  the  Billings/Laurel 
SIP.  now  provides  for  more  accurate 
calculations  of  mixijig  height.  The 
modeling  for  the  SIP  used  the  older 
version,  however,  and  has  not  been 
updated  with  respect  to  calculation  of 
mixing  heights.  See  Goetz  letter, 
document  #  IV.A-18,  exhibit  E.  page  1. 

Response:  In  1994.  when  the  State 
performed  the  modeling  for  the 
attainment  demonstration.  MDEQ  used 
the  most  accurate  information  and  the 
best  data  base  available  at  the  time.  ISC2 
was  then  the  preferred  Guideline  model. 
The  newer  ISC3  is  comparatively  more 
refined,  but  the  correction  in  calculation 
of  mixing  heights  would  not  make  a 
significant  difference  in  this  case, 
because  the  Billings  SIP  modeling 
predictions  (ISC2  and  COMPLEXI)  are 
relatively  insensitive  to  changes  in 
mixing  height.  We  would  not  expect  to 
see  any  significEuit  changes  in  predicted 


concentrations  with  the  newer  version 
of  the  model.  In  addition,  dispersion 
models  and  data  bases  are  continually 
being  improved.  The  task  of 
demonstrating  attainment  could  never 
be  completed  if  we  or  the  State  were 
compelled  to  update  the  analysis  with 
each  new  refinement.  For  the  FIP.  we 
intend  to  continue  to  use  ISC2  as  the 
applicable  model  to  fill  in  the  gaps  in 
the  State's  attainment  demonstration 
created  by  our  disapproval  of  the 
emission  limitations  for  MSCC's  100- 
meter  stack.  Some  source  parameters 
have  been  corrected  since  the  1994 
modeling  analysis  [see  Response 
V.D.4.(d),  above),  but  we  intend  to  use 
the  same  meteorological  data  and 
modeling  protocols  the  State  used,  so 
that  the  results  will  be  comparable. 

5.  Two  Modeling  Demonstrations 

(a)  Comment:  One  commenter  (State 
letter,  document  #  IV.A-23)  stated  that 
we  did  not  acknowledge  that  Montana 
submitted  two  separate  attainment 
demonstrations  for  S02 — one  for  the 
Billings  area  and  one  for  the  Laurel  area. 
The  commenter  indicated  that  the 
Laurel  area  was  modeled  assuming  the 
SIP  prescribed  emission  limitations  for 
Cenex  and  the  pre-SIP  potential 
emissions  for  the  Billings  sources. 
Therefore,  the  Laurel  SIP  demonstrates 
compliance  with  the  NAAQS  regardless 
of  whether  a  revised  SIP  is  approved 
and  implemented  in  Billings.  The 
Billings  area  was  modeled  assuming  all 
sources  in  the  Laurel  and  Billings  areas 
are  at  SIP  prescribed  emission  rates. 
Therefore,  the  Billings  SIP  depends 
upon  approval  of  the  Laurel  SIP  to 
demonstrate  attainment.  The  commenter 
is  requesting  that  we  acknowledge  the 
two  attainment  demonstrations  in  our 
final  action  and  treat  the  two  separately 
in  that  action. 

Response:  We  agree  with  the 
commenter  and  acknowledge  that  there 
are  two  attainment  demonstrations — one 
for  the  Billings  area  and  one  for  the 
Laurel  area.  However,  since  the  flare 
issue  applies  to  sources  in  both  Billings 
and  in  Laurel,  w^e  still  believe  the 
attainment  demonstration  for  both  areas 
should  be  disapproved  for  lack  of 
enforceable  flare  emissions  at  the 
applicable  sources.  See  flare  discussion 
in  section  C.  above. 

E.  EPA 'S  Partial  Approval 

In  our  July  28,  1999  action  (64  FR 
40791),  we  proposed  to  partially 
approve,  conditionally  approve  and 
partiallv  disapprove  the  Billings/Laurel 
S02  SIP. 


Summary  of  Comments  and  Response 

Two  commenters  objected  because  we 
did  not  fully  approve  the  SIP.  Among 
other  things,  the  commenters  stated  that 
our  proposed  action  intruded  on  State 
responsibility;  raised  Tenth  Amendment 
concerns;  and  may  violate  the  U.S. 
Constitution.  One  commenter  submitted 
concerns  regarding  the  conditional 
approval. 

We  have  considered  the  ojmments 
received  and  still  believe  our  proposal 
to  partially  approve  and  partially 
disapprove'"  the  Billings/Laurel  S02 
SIP  was  a  correct  action. 

The  following  is  a  summar\  of  the 
comments  received  and  our  response  to 
the  comments. 

1.  Intrusion  Into  State  Regulator\' 
Decision 

(a)  Comment:  More  than  one 
commenter  (Goetz  letter,  document 
#IV.A-18.  exhibit  D.  pp. 61-63;  MSCC 
letter,  document  #IV.A-19.  comment 
#16:  MSCC  letter,  document  #IV.A-20, 
comment  #1.C)  argued  that  EPA's 
proposed  action  intrudes  on  the  pnmar>' 
responsibility  of  State  and  local 
governments  to  implement  the  Clean 
Air  Act.  In  the  view  of  one  of  the 
commenters  (Goetz),  it  is  the  State's  role 
to  balance  the  interests  of  the  seven 
emitting  sources  in  the  Billings/Laurel 
area,  and  EPA  has  no  authority  to 
disturb  the  balance  the  State  has  struck. 
The  commenter  claimed  that  EPA  may 
not  approve  the  emission  limits  for 
some  of  the  sources  while  disapproving 
MSCC's  emission  limits.  According  to 
the  commenter.  if  EPA  is  going  to 
disapprove  MSCC's  limits,  the  whole 
SIP  should  be  remanded  to  the  State  to 
allow  the  State  to  re-evaluate  the  entire 
mix  of  emission  limits  in  the  area.  The 
commenter  cited  case  law  to  support 
these  comments,  including  case  law  that 
suggests  that  EPA  may  not  interfere  wi;h 
the  State's  choices  of  emission 
limitations  as  long  as  the  N.\AQS  are 
met.  The  commenter  also  cited  case  law 
from  the  7th  Circuit  that  suggests  that 
EPA  may  not  render  a  SIP  more 
stringent  through  partial  approval  In 
the  commenters  view,  EPA's  proposed 
actions  trigger  serious  Tenth 
Amendment  concerns. 

Response:  We  agree  that  the  Act 
grants  the  States  the  primary 


' '  We  had  also  proposed  to  conditionally  approve 
the  SIP.  On  May  4,  2000  the  Governor  of  Montana 
submitted  a  SIP  revision  to  fulfill  the  commitments 
on  which  the  proposed  conditional  approval  was 
based  Since  the  Governor  has  fulfilled  has 
commitment,  we  believe  it  is  not  appropriate  to 
finalize  the  conditional  approval.  Instead,  we  will 
complete  notice-and-comment  rulemaking  on  those 
portions  of  the  July  29.  1998  submittal  we  proposed 
to  conditionally  approve  on  luly  28.  1999  and  all 
of  the  Mav  4.  2000  submittal. 
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responsibility  to  select  emissions 
limitations  for  sources.  However,  the 
Act  also  reserves  to  us  a  fundamental 
responsibility  to  ensure  that  SIPs  meet 
the  requirements  of  the  Act.  See.  e.g.. 
Union  Electric  Company  v.  EPA.  96 
S.Ct.  2518  (1976);  sections  110(a)(2)(A). 
llO(k).  and  110(1)  of  the  Act.  In  the 
instant  case,  our  responsibility  is 
broader  than  the  commenter  portrays 
it — yes,  we  must  ensure  that  the  SIP 
shows  attainment  of  the  NAAQS,  but  we 
must  also  ensure  that  the  SIP  meets  the 
requirements  of  section  123  of  the  Act 
and  our  stack  height  regulations  in 
showing  attainment.  Congress 
understood  that  emissions  controls  and 
dispersion  through  tall  stacks  were  two 
different  means  to  attaiiunent  of  the 
NAAQS.  Congress  chose  to  restrict  the 
use  of  dispersion  techniques  to  meet  the 
NAAQS  and  directed  us  to  adopt 
regulations  to  carry  out  this  restriction. 
In  this  case,  one  reason  we  cannot  fully 
approve  the  Billings/Laurel  SIP  is  that 
MSCC's  emission  limits  are  based  on 
stack  height  credit  that  is  inconsistent 
with  our  stack  height  regulations. 

Another  reason  we  cannot  fully 
approve  the  SIP  is  that  the  State's 
submission  lacks  enforceable  emission 
limitations  on  flares.  Without 
enforceable  limitations  on  these  sources 
of  S02  emissions,  the  SIP  fails  to  satisfy 
the  requirement  of  section  110(a)(2)(A) 
of  the  Act  that  each  plan  include 
"enforceable  emission  limitations  ...  as 
may  be  necessary  or  appropriate  to  meet 
the  applicable  requirements  of  this 
chapter."  MDEQ  established  a  State- 
only  limitation  on  flare  emissions. 
Modeling  demonstrates  that  the 
limitation  is  necessary  to  protect  the 
NAAQS.  Unless  an  equivalent 
limitation  is  included  in  the  federally 
enforceable  SIP,  the  impJementation 
plan  for  the  Billings/Laurel  area  will  be 
deficient,  because  it  does  not  fully  meet 
the  planning  requirements  of  section 
110  of  the  Act  nor  adequately  protect  air 
quality  in  the  area.  For  this  reason  as 
well,  we  are  disapproving  the 
attainment  demonstration. 

We  do  not  believe  that  our  action  to 
disapprove  the  attainment 
demonstration  and  MSCC's  emission 
limits  is  inconsistent  with  the  cases  the 
commenter  has  cited.  Once  we  have 
determined  that  a  portion  of  a  SIP  is 
inadequate,  section  110(k)(3)  of  the  Act 
grants  us  the  authority  to  partially 
approve  parts  of  a  SIP  that  are 
consistent  with  the  Act's  requirements, 
while  disapproving  parts  that  are 
inconsistent  with  the  Act's 
requirements.  That  is  what  we  are  doing 
here — we  are  disapproving  MSCC's 
emission  limits  because  they  are 
inconsistent  with  the  requirements  of 


the  Act  and  our  regulations.  We  are  not 
obligated  to  uphold  a  State's  balancing 
of  emission  limits  among  relevant 
sources  where  the  State's  emission 
limits  for  one  of  the  sources  do  not  meet 
the  requirements  of  the  Act.  We  have  no 
authority  to  "remand"  a  SIP  to  a  State, 
as  the  commenter  suggests.  Instead,  we 
have  approval  and  disapproval 
authorities  provided  by  the  Act,  and 
once  we  disapprove  all  or  part  of  a 
required  SIP,  we  have  an  obligation  to 
issue  a  FIP  pursuant  to  section  110(c)  of 
the  Act. 

It  is  only  through  a  FIP  that  we  would 
determine  substitute  emission  limits  for 
MSCC,  as  the  7th  Circuit  case  cited  by 
the  commenter  clearly  states.  Thus,  as 
discussed  further  in  section  V.E.I. d. 
below,  our  disapproval  of  MSCC's 
emission  limits  does  not  render  the  SIP 
more  stringent  than  the  State  intended. 

We  do  not  believe  our  partial 
disapproval  triggers  Tenth  Amendment 
concerns.  States  are  not  coerced  by  the 
provisions  of  the  Act  directing  them  to 
adopt  SIPs;  the  federal  government  may 
bear  the  regulatory  burden  in  whole  or 
in  part,  instead.  See.  Commonwealth  of 
Virginia  v.  Browner.  80  F.3d  869,  882 
(4th  Cir.  1996).  The  State  remains  free 
to  revise  the  SIP  emission  limits  for 
MSCC  and  for  other  sources  as  well,  but 
before  we  will  approve  such  a  revision, 
the  revision  must  meet  the  requirements 
of  the  Act  and  our  regulations, 
including  stack  height  requirements. 
This  issue  is  further  discussed  in 
section  V.E.2,  below. 

(b)  Comment:  One  commenter  stated 
that  the  court  in  Commonwealth  of 
Virginia  v.  Environmental  Protection 
Agency  [\08  F.3d  1397  (D.C.Cir.  1997)) 
held  that  Section  110  of  the  Act  did  not 
confer  upon  EPA  the  authority  to 
condition  our  approval  of  the  plan  of 
any  state  on  the  state's  adoption  of  a 
specific  control  measure,  and  that  we 
could  not  condition  approval  of  the 
Billings/Laurel  S02  SIP  on  a  particular 
emission  limitation  for  MSCC's  100- 
meter  stack.  See  Goetz  letter,  document 
#IV.A-18.  exhibit  D,  comment  #V,  p.  63. 

Response:  We  agree  with  the 
commenter  that  this  is  a  correct 
statement  of  the  holding  in 
Commonwealth  of  Virginia.  However,  in 
this  case  we  are  not  conditioning 
approval  of  the  Billings/Laurel  S02  SIP 
on  the  State's  adoption  of  a  specific 
control  measure.  We  are  disapproving 
an  emission  limitation  (i.e.,  100-meter 
stack  emission  limitation)  because  it 
violates  the  prohibition  of  section  123  of 
the  Act  on  giving  credit  for  stack  heights 
in  excess  of  good  engineering  practice.'* 


The  State  nevertheless  remains  free  to 
devise  specific  emission  limitations  for 
the  sources,  provided  it  can  demonstrate 
that  the  selected  limits  will  insure 
attainment  of  the  NAAQS  and  the  limits 
meet  the  requirements  of  section 
110(a)(2)  of  the  Act. 

The  commenter  cited  an  earlier 
Supreme  Court  opinion  {Train  v. 
Natural  Resources  Defense  Council.  421 
U.S.  60  (1975))  to  support  his  position 
that  we  lack  authority  to  disapprove  the 
emission  limitation  for  MSCC's  100- foot 
stack.  That  opinion,  quoted  in 
Commonwealth  of  Virginia,  held  that 
EPA  does  not  have  authority  to 
disapprove  a  State's  choice  of  emission 
limitations  if  they  are  part  of  a  plan 
which,  as  a  whole,  satisfies  the 
requirements  of  section  110(a)(2)  of  the 
Act.  According  to  the  Train  court,  EPA 
may  disapprove  a  State's  plan  and 
promulgate  a  FIP  only  if  the  State's  plan 
does  not  protect  the  NAAQS.  Otherwise, 
"the  State  is  at  liberty  to  adopt  whatever 
mix  of  emission  limitations  it  deems 
best  suited  to  its  particular  situation." 
Commonwealth  of  Virginia,  108  F.3d  at 
1407-1408,  quoting  Train.  421  U.S.  at 
79. 

We  do  not  agree  that  Train  creates  a 
bar  to  our  disapproval  of  an  emission 
limitation  that  does  not  comply  with 
section  123  of  the  Act.  That  case  was 
decided  in  1975,  before  the  1977 
amendments  to  the  Clean  Air  Act  added 
section  123  with  its  prohibition  against 
allowing  credit  for  excessive  stack 
height.  Train  was  also  decided  before 
the  1990  amendments  added  section 
llO(k),  which  contains  specific  criteria 
for  EPA  action  on  SIPs,  including  the 
condition  that  each  SIP  or  SIP  revision 
must  "meet  all  the  applicable 
requirements"  of  the  Act.  Train, 
therefore,  does  not  preclude  us  from 
disapproving  state  emission  limitations 
that  conflict  with  specific  provisions  of 
the  Act  and  EPA's  implementing 
regulations,  See  also  section  110(1)  of 
the  Act. 

Commonwealth  of  Virginia,  too.  was 
not  concerned  with  stack  heights;  that 
case  concerned  an  EPA  regulation 
imposing  California's  automobile 
emission  standards  on  the  states  in  the 
Northeast  O^one  Transport  Region.  The 
court  undertook  a  statutory  analysis  of 
complicated  interactions  among  four 
different  sections  of  the  Act  (sections 
110,  177, 184,  and  202)  before 
concluding  that  section  110  did  not  give 
EPA  the  authority  to  prescribe  specific 


"•  We  are  also  disapproving  the  escape  clause  in 
all  the  stipulations.  MSCC  auxiliary  vent  stack 


emission  limit,  the  attainment  demonstration 
(because  of  the  stack  height  issue,  flare  issue  and 
auxiliary'  vent  stack  issue),  the  provisions  that  allow 
sour  water  stripper  emissions  to  be  burned  in  the 
flare  at  Cenex  and  ExxonMobil,  and  the  plan  for 
failing  to  meet  RACM/RACT. 
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SIP  limitations  in  that  case.'*^  In 
Commonwealth  of  Virginia,  we  were  not 
simply  disapproving  a  state 
implementation  plan;  we  were  directing 
states  to  adopt  particular  emission 
limitations.  In  this  case,  we  are 
disapproving  particular  limitations  in 
Montana's  plan;  we  are  not  prescribing 
a  particular  limitation.  The  State  retains 
the  authority  to  adopt  any  emission 
limitation  or  mix  of  limitations  it 
chooses  as  part  of  the  Billings/Laurel 
S02  SIP,  as  long  as  the  measures 
comply  with  all  applicable  provisions  of 
the  Act,  including  section  123,  and 
EPA's  regulations  implementing  the 
Act.  We  believe  that  neither  Train  nor 
Commonwealth  of  Virginia  precludes 
our  action  here,  which  is  authorized  by 
section  123  and  section  110{k)  of  the 
Act. 

(c)  Comment:  One  commenter  stated 
that  the  whole  SIP  should  be  remanded 
to  allow  the  State  to  re-evaluate  the 
entire  mix  of  limitations,  so  fairness  can 
be  preserved.  See  Goetz  letter, 
document  #IV.A-18,  exhibit  D, 
comment  #V,  p.  62. 

Response:  We  informed  the  State  as 
early  as  -July  1996  (see  document  #II.C- 
5)  that  the  stack  height  credit  which 
MDEQ  proposed  to  allow  for  MSCC's 
100-meter  stack  did  not  comply  with 
our  stack  height  regulations.  The  State 
could  have  acted  at  any  time  before 
adopting  and  submitting  the  SIP 
revision  in  July  1998  to  limit  the  stack 
height  credit  for  MSCC  and  re-evaluate 
some  or  all  of  the  S02  emission 
limitations  in  light  of  the  more  limited 
credit.  Since  the  State  did  not  take  that 
action,  we  are  now  disapproving  the 
stack  height  credit  and  emission 
limitations  for  the  100-meter  stack  at 
MSCC.  We  plan  to  propose  a  FIP  to  fill 
in  the  gap  with  an  appropriate  emission 
limitation  that  both  demonstrates 
attainment  and  complies  with  our  stack 
height  requirements.  The  promulgation 
of  a  FIP,  however,  will  not  relieve  the 
State  of  its  primar>'  responsibility  to 
adopt  a  fully  satisfactory  SIP;  the  State 


'9  To  the  extent  that  Commonweolth  of  Virginia 
may  be  read  as  holding  that  set  tion  110(k)(3) 
conditions  EPAs  approval  of  a  SIP  revision  on 
meeting  section  110(a)(2)  criteria  only  and  not  on 
meeting  other  requirements  of  the  .^ct  (sff  108  F  3d 
at  1409).  such  an  interpretation  is  incorrect.  Section 
110(k)(3)  states.  'Ithe  .Administrator  shall  approve 
such  submittal  as  a  whole  if  it  meets  all  of  the 
requirements  of  this  chapter."  The  phase  "this 
chapter"  means  the  entire  Act.  which  comprises 
Chapter  85  ("Air  Pollution  Prevention  and 
Control")  of  Title  42  of  the  U.S.  Code  ("Public 
Health  and  Welfare").  Section  1 10  of  the  Act  is  one 
section  of  Subchapter  I  ("Programs  and  Activities") 
of  Chapter  85.  Bv  the  plain  words  of  section 
nO(k)(3),  EPA  may  approve  a  SIP  or  SIP  revision 
only  if  it  meets  all  the  applicable  requirements  of 
Chapter  85  and  thus  all  requirements  of  the  Act.  See 
also  section  110(1)  of  the  Act, 


continues  to  have  the  authority  and 
responsibility  to  re-evaluate  the 
appropriateness  of  emission  limitations 
for  the- Billings/Laurel  area  and  to 
submit  a  SIP  revision  that  will  satisf>-  all 
statutorv'  requirements,  including  the 
section  123  prohibition  against  credit 
for  stack  height  in  excess  of  good 
engineering  practice. 

(d)  Comment:  One  commenter  (Goetz 
letter,  document  #IV.A-18,  exhibit  D, 
comment  #V..  p.  63)  stated  that  our 
partial  disapproval  makes  the  SIP  more 
stringent  than  the  State  intended,  an 
effect  prohibited  under  the  Act. 

Response:  The  holdings  in  Bethlehem 
Steel  Corp.  v.  Gorsuch.  742  F.2d  1028 
{7th  Cir.  1984),  cannot  be  considered 
binding  outside  the  Seventh  Circuit. 
Assuming  for  purposes  of  responding  to 
the  comment  that  Bethlehem  Steel 
governs  our  action  on  Montana's  SIP.  in 
this  case,  the  SIP  is  not  more  stringent 
than  the  State  intended.  In  contrast  to 
the  situation  in  Bethlehem  Steel,  we  are 
not  disapproving  a  part  of  a  SIP 
regulation  that  contains  an  exemption 
from  an  emission  limitation  that  we  are 
approving  in  another  part  of  the  same 
regulation.  In  Bethlehem  Steel,  the  court 
held  that  we  could  not  use  our  partial 
approval/partial  disapproval  authority 
in  this  way  to  delete  a  limiting 
condition  on  a  state  requirement  and 
make  the  portion  of  the  requirement 
remaining  in  the  federally  approved  SIP 
more  stringent  than  the  original 
regulation  adopted  by  the  state.  See  742 
F.2d  at  1036.  The  court  acknowledged 
that  we  have  the  authority  to  set  more 
stringent  limitations,  as  necessary  to 
protect  the  NAAQS,  but  held  that  we 
must  do  so  through  adopting  a  Federal 
Implementation  Plan  ("FIP");  we  cannot 
avoid  the  extra  procedural  process  of 
adopting  a  FIP  by  simply  disapproving 
the  SIP  in  part.  See  id.  at  1035. 

Our  disapproval  of  the  stack  height 
credit  extended  by  the  State  to  MSCC 
does  not  make  the  federally  approved 
SIP  more  stringent  than  the  State 
stipulation,  and  we  are  not  attempting 
to  avoid  promulgating  a  FIP.  Partial 
disapproval  here  does  not  give  us  the 
power  to  enforce  an  emission  limitation 
from  which  the  source  would  be  exempt 
under  state  law.  The  same  is  true  for  our 
disapproval  of  the  attainment 
demonstration  for  lack  of  flare  emission 
limitations.  The  effect  of  our  partial 
disapproval  is  just  the  opposite:  the 
emission  limitations  established  by  the 
State  for  MSCC's  100-meter  stack  and 
for  the  flares  are  state-enforceable,  but 
not  federally  enforceable.  To  establish  a 
more  stringent,  federally  enforceable 
limitation  for  MSCC  or  the  flares,  we 
must  promulgate  a  FIP.  This  is  exactly 
what  we  intend  to  do.  to  fill  all  the 


regulatorv  gaps  created  by  our  partial 
disapproval  of  the  SIP.  This  is  the 
remedv  approved  by  the  Seventh  Circuit 
when  a  State's  SIP  is  inadequate  or 
otherwise  fails  to  meet  Act 
requirements, 

[e]  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19,  p,  5  and 
comment  #60)  stated  that  EPA  has  not 
identified  emission  limits  it  proposes  to 
impose  on  MSCC.  According  to  the 
commenter,  this  silence  makes  it 
infeasible  for  MSCC  or  the  State  to 
determine  the  effects  of  EPA's  proposals 
on  MSCC.  This  commenter  said  that  the 
correct  approach  before  EPA  takes  final 
action  is  for  EPA  to  identif>-  and  explain 
its  alternative  so  all  parties  may 
intelligently  comment  on  them. 

Response:  The  purpose  of  our  action 
here  is  not  to  establish  emission  limits 
for  MSCC.  The  purpose  is  to  determine 
whether  the  State's  SIP  submittal  meets 
the  requirements  of  the  C.\A  and  our 
regulations.  We  think  we  have 
adequately  described  why  aspects  of  the 
SIP  do  not  meet  CAA  requirements  and 
why  partial  disapproval  is  warranted. 
As  a  legal  matter,  we  cannot  impose 
alternative  emission  limits  through  a 
SIP  disapproval,  but.  instead,  can 
impose  such  limits  only  through 
promulgating  a  FIP.  Although  we  could 
have  separately  proposed  a  FIP 
simultaneously  with  our  disapproval  of 
the  SIP.  we  chose  not  to  and  are  not 
required  to  under  the  CAA.  Our 
disapproval  of  the  SIP  has  no  immediate 
impacts  on  MSCC  or  any  other  source. 
If  and  when  we  promulgate  a  FIP  for  the 
area,  we  will  first  propose  the  FIP. 
including  emission  limits  for  sources 
subject  to  the  FIP.  provide  an 
opportunity  for  the  oral  presentation  of 
data,  views,  or  arguments,  and  take 
written  comment  from  the  public 

(fl  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19.  #60)  stated 
that  EPA's  FIP.  which  is  yet  to  come, 
mav  be  inconsistent  with  the  law  or  may 
be  impractical  for  the  State  to  impose. 

Response:  We  believe  we  have 
adequately  explained,  in  our  proposed 
disapproval,  and  in  this  final 
disapproval,  our  bases  for  rejecting 
portions  of  the  SIP.  We  believe 
comments  regarding  a  future  FIP  are 
irrelevant  to  this  action;  any  such 
concerns  may  be  raised  if  and  when  we 
propose  a  FIP.  Moreover,  if  and  when 
EPA  adopts  a  FIP,  EPA  and  not  the  State 
will  "impose"  its  requirements, 

2.  Constitutional  Question:  Tenth 
Amendment 

(a)  Comment:  Two  commenters  (Goetz 
letter,  document  #I\',A-18,  exhibit  D. 
comment  #2,  p.  9;  MSCC  letter, 
document  #IV.A-19.  comment  #1,  3rd 
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page)  stated  that  through  the  SIP  Call 
process  and  our  proposed  action  on  the 
SIP  we  exerted  undue  influence  over 
Montana's  SIP  development  process. 

Response:  We  did  not  exert  undue 
influence  or  coerce  the  State  into  taking 
action  in  response  to  the  1993  letter. 
Under  the  Clean  Air  Act,  states  have  the 
basic  choice  of  whether  or  not  to 
participate  in  the  federal  regulators- 
scheme.  See  Commonwealth  of  Virginia 
V.  Browner.  80  F.3d  869.  882  (4th  Cir. 
1996).  States  are  sovereigns  in  their  own 
right  and  independently  make 
regulatory  decisions  affecting  industry 
within  their  borders.  Similarly,  we 
independently  exercise  the  authority 
provided  by  Congress  to  endorse  or 
reject  those  decisions,  for  example  by 
approving  or  disapproving  a  SIP. 
Although  we  may  advise  a  state  as  to 
what  we  may  or  may  not  approve  under 
the  Act,  states  retain  responsibility  for 
their  regulatory  decisions.  See,  e.g.  Air 
California  v.  U.S.  Dept  of 
Transportation.  654  F.2d  616  (9th  Cir. 
1981}  (the  danger  of  losing  federal 
funding  may  have  exerted  strong 
pressure  but  did  not  relieve  a  state 
governmental  entity  of  responsibility  for 
its  decision).  In  that  case,  the  Ninth 
Circuit  declared  that  "concepts  of 
coercion  and  duress  are  inappropriate  in 
characterizing  dealings  between  federal 
and  state  governments."  654  F.2d  at 
621.  See  also  Shell  Oil  Co.  v.  Train.  585 
F.2d  408,  414  (9th  Cir.  1978)  (federal 
advice  to  a  state  aigency  "cannot  be 
equated  with  any  kind  of  coercion").  We 
do  not  believe  that  the  SEP  Call  or  our 
response  to  requests  for  assistance  from 
MDEQ  took  the  form  of  coercion,  nor 
compelled  MDEQ  to  make  particular 
choices  in  developing  a  control  strategy 
for  the  Billings/Laurel  area. 

(b)  Comment:  Two  commenters 
(MSCC  letter,  document  #  IV.A-19, 
comment  #12  and  Goetz  letter, 
document  #  IV.A-18,  exhibit  D, 
comment  #  V,  p.  63)  stated  that  our 
partial  disapproval  violates  the 
principle  of  primacy  set  forth  in  the  Act 
and  triggers  serious  Tenth  Amendment 
concerns. 

Response:  We  do  not  believe  that  our 
action  on  the  Billings/Laurel  SIP  raises 
Tenth  Amendment  concerns.  Federal 
govermnental  action  can  be  viewed  as 
coercing  a  particular  state  action  in 
violation  of  the  Tenth  Amendment  to 
the  Constitution  only  when  the  State 
has  no  choice  but  to  participate  in  the 
federal  regulatory  framework.  See, 
Printz  v.  United  States,  117  S.Ct.  2365 
(1997);  New  York  v.  United  States,  505 
U.S.  144.  112  S.  Ct.  2408  (1992).  Our 
authority  under  the  Act  to  disapprove 
parts  of  a  SIP  does  not  raise  the  same 
level  of  sovereignty  concerns  found  in 


those  cases:  partial  disapproval  does  not 
compel  a  state  legislature  to  adopt  a 
federal  regulator^'  program,  as  in  New 
York,  or  commandeer  state  officials  to 
execute  a  federal  law.  as  in  Printz. 

Under  the  Tenth  Amendment,  federal 
law  may  be  designed  to  induce  state 
action.  See  Commonwealth  of  Virginia 
v.  Browner,  80  F.3d.  869.  881  (4th  Cir. 
1996)  (citing  FERC  v.  Mississippi,  456 
U.S.  742,  766,  102  S.Ct.  2126,  2141 
(1982)).  Neither  the  Act  nor  EPA 
compels  states  to  adopt  SIPs  or 
particular  SIP  provisions.  But  we  can 
induce  or  persuade  states  to  adopt  SIPs 
and  SIP  revisions  and  to  make  these 
conform  to  federal  requirements  if  states 
wish  to  obtain  EPA  approval  of  their 
SIPS.  See  Commonwealth  of  Virginia,  80 
F.3d  at  881,  where,  in  the  context  of  an 
operating  permit  program  under  Title  V 
of  the  Act,  the  Fourth  Circuit  ruled  that 
"the  CAA  does  not  compel  the  states  to 
modify  their  standing  rules;  it  merely 
induces  them  to  do  so."  That  case  flatly 
rejected  the  argument  that  the 
incentives  contained  in  the  Act  to 
encourage  approvable  state  participation 
amount  to  coercion.  Since  Montana 
remains  free  under  the  Act  to  choose  to 
not  participate  in  the  CAA  regulatory 
scheme,  our  final  action  on  the  SIP  Call 
and  the  SIP  cannot  be  viewed  as 
compelling  the  State's  action. 

(c)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment 
#'s  1,  4th  page,  2,  and  3)  stated  that  we 
used  our  sanctions  and  funding  powers 
to  coerce  the  State  to  take  positions  that 
conflicted  with  prior  agreements  with 
industry  and  otherwise  infringed  on 
MSCC's  rights. 

Response:  By  threatening  to  impose 
sanctions,  we  did  not  coerce  or  compel 
state  action  on  the  SIP  Call;  to  the  extent 
that  the  threat  of  sanctions  had  any 
effect  on  SIP  development,  it  only 
helped  to  induce  or  persuade  the  State 
to  respond.  On  some  issues,  we  were 
unable  to  persuade  the  State  of  the 
correctness  of  our  position,  hence  our 
partial  disapproval.  In  Commonwealth 
of  Virginia,  the  Fourth  Circuit  held  that 
although  the  sanctions  provisions  of  the 
Clean  Air  Act  potentially  burden  the 
States,  "they  amount  to  inducement 
rather  than  'outright  coercion.'  "  80  F.3d 
at  881 .  The  court  declared  that  the 
highway  funding  sanction  is  allowed  by 
the  Spending  Clause  (U.S.  Const,  art.  I, 
§  8.  cl.  1),  allowing  Congress  to  limit  the 
award  of  federal  funds  to  provide  for  the 
'general  welfare."  which,  as  defined  by 
the  Commerce  Clause  (U.S.  Const,  art  I, 
§  8,  cl.  3),  "gives  Congress  the  power  to 
regulate  activities  causing  air  or  water 
pollution  or  other  environmental 
hazards  that  may  have  effects  in  more 
than  one  State.' "  Id.  (quoting  Hodel  v. 


Virginia  Surface  Mining  &■  Reclamation 
Ass'n.  452  U.S.  264.  282,  101  S.Ct.  2352, 
2363  (1981)).  The  Fourth  Circuit  held 
that  the  highway  sanction  does  not  rise 
to  the  level  of  "outright  coercion," 
because  it  does  not  deny  all  highway 
funding  in  a  state,  only  in  non- 
attainment  areas  and  only  for  projects 
that  do  not  promote  safety  or  reduce  air 
pollution.  Id.  The  highway  sanction, 
therefore,  "is  a  valid  exercise  of  the 
Spending  Power.  As  a  valid  exercise  of 
that  power,  it  also  comports  with  the 
requirements  of  the  Tenth 
Amendment."  80  F.3d  at  882. 

The  Commonwealth  of  Virginia  court 
also  held  that  the  offset  sanction,  which 
limits  new  construction  or  modification 
of  major  stationary  sources  of  air 
pollution  in  non-attainment  areas,  is 
constitutional  because  it  regulates 
private  poUution.sources,  not  states  as 
governmental  entities.  Id.  The  offset 
sanction,  therefore,  does  not  violate  "the 
principles  of  federalism  embodied  in 
the  Tenth  Amendment."  Id.,  citing  New 
York  v.  United  States,  505  U.S.  at  174,     . 
112  S.Ct.  at  2427;  and  Hodel,  452  U.S. 
at  288,  101  S.Ct.  at  2366. 

The  final  sanction  we  can  use  to 
induce  the  State  to  develop  an  adequate 
SIP  is  to  develop  a  FIP  for  the  area,  in 
lieu  of  all  or  part  of  the  state  plan.  This 
sanction,  too,  does  not  raise  "Tenth 
Amendment  concerns.  Under  the 
Commerce  Clause,  Congress  may 
preempt  state  law  completely,  or  it  may 
take  the  less  drastic  step  of  allowing  the 
states  to  avoid  preemption  by  adopting 
and  implementing  their  own  state  plans, 
as  long  as  these  are  adequate  to  address 
congressional  concerns.  Hodel,  452  U.S. 
at  289,  101  S.Ct.  at  2366; 
Commonwealth  of  Virginia,  80  F.3d  at 
883.  Although  section  110  of  the  Act 
provides  that  each  State  "shall,  after 
reasonable  notice  and  public  hearing, 
adopt  and  submit"  a  SIP,  this  language 
does  not  impose  a  mandatory  duty  on 
the  States,  but  "merely  gives  the  States 
the  first  opportunity  to  adopt  and 
submit  a  plan."  Sierra  Club  v.  Indiana- 
Kentucky  Electric  Corp..  716  F.2d  1145, 
1148  (7th  Cir.  198.'').  A  State  may  not  be 
compelled  to  develop  or  submit  a  SIP. 
District  of  Columbia  v.  Train,  521  F.2d 
971,  984  (D.C.  Cir.  1975)  [vacated  on 
other  grounds,  431  U.S.  99,  97  S.Ct. 
1635  (1977)).  If  an  adequate  plan  is  not 
submitted,  however,  EPA  may  establish 
a  plan  for  the  State.  Id.  Because  the 
State  is  not  commanded  to  regulate, 
Montana  could  choose  not  to  develop  a 
SIP  and  instead  let  us  promulgate  and 
enforce  a  FIP  for  the  Billings/Laurel 
area.  In  that  case,  the  full  regulatory 
burden  would  be  borne  by  the  federal 
government,  and  the  sanction  is 
constitutional.  See  Hodel,  452  U.S.  at 
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288,  101  S.Ct.  at  2366;  Commonwealth 
of  Virginia.  80  F.3d  at  882.  Montana 
could  also  choose,  and  has  chosen,  not 
to  address  all  the  questions  about  the 
adequacy  of  the  SIP  that  we  raised  in 
our  proposed  rulemaking  action,  and  let 
us  promulgate  a  FIP  to  fill  the  gaps 
caused  by  our  partial  disapproval. 
Neitherpartial  disapproval  nor 
promulgation  of  a  FIP,  both  of  which  are 
authorized  by  the  Act,  violates  the 
Tenth  Amendment. 

3.  Constitutional  Question:  Delegation 
of  Legislative  Power 

(a)  Comment:  One  commenter  {Goetz 
letter,  document  #  IV.A-18.  exhibit  D, 
comment  #  VI,  p.  64)  stated  that  EPA's 
application  of  the  stack  height  rule  to 
MSCC  constitutes  an  unconstitutional 
delegation  of  legislative  power  and  cited 
a  recent  DC  Circuit  case,  American 
Trucking  Ass'n,  Inc.  v.  EPA,  175  F.3d 
1027  (D.C.  Cir.  1999).  In  the 
commenter's  opinion.  EPA's  stack 
height  rule,  as  interpreted  by  EPA  in 
this  case,  is  so  loose  and  poorly  drafted 
as  to  give  the  agency  virtually  unfettered 
administrative  discretion  to  make  policy 
choices  as  it  sees  fit.  The  commenter 
asserted  that  MSCC  is  faced  with  a 
situation  in  which  the  State  and  EPA 
interpret  the  stack  height  regulations 
differently. 

Response:  First,  the  D.C.  Circuit  has 
already  upheld  the  stack  height 
regulations.  They  may  not  be  challenged 
now  based  on  the  commenter's  theory. 
Second,  we  do  not  believe  the  non- 
delegation doctrine  is  relevant  to  our 
interpretation  or  implementation  of  our 
own  regulations,  which  have  already 
been  determined  to  be  valid.  Our 
application  of  our  regulations  is  not  a 
constitutional  question.  Instead,  the 
question  is  whether  our  interpretation 
and  application  of  our  regulations  in 
this  case  is  consistent  with  the 
regulations  or  not.  As  we  have 
explained  elsewhere,  we  believe  that 
our  interpretation  of  the  stack  height 
regulations  is  reasonable. 

We  also  note  that  the  case  relied  on 
by  the  commenter  has  been  reversed  by 
the  United  States  Supreme  Court.  See 
Whitman  v.  American  Trucking 
Associations,  Inc.,  et  al,  531  U.S.  457, 
121  S.Ct.  903, 149  L.Ed  2d  1,  February 
27,2001. 

Regarding  the  claim  of  differing  State 
and  EPA  interpretations,  it  is  not 
unusual  that  we  find  it  necessary,  in  the 
role  Congress  gave  us  vis-a-vis  SIPs,  to 
disapprove  part  or  all  of  a  SIP  submitted 
by  a  state  because  we  disagree  with  the 
state  regarding  the  appropriate 
interpretation  of  the  Clean  Air  Act  or 
our  regulations.  This  does  not  create  a 
constitutional  flaw  in  our  action. 


4.  Constitutional  Question:  Taking  of 
Private  Property 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
13)  stated  that  our  partial  disapproval  of 
the  stack  height  credit  for  MSCCs  100- 
meter  stack  and  our  consequent 
disapproval  of  the  emission  limitations 
for  that  stack  constitute  a  "taking"  of 
private  property  for  public  piu-poses, 
presumably  under  the  Fifth  Amendment 
of  the  Constitution.  The  same 
commenter  (MSCC  letter,  document  « 
IV.A-19,  comment  #'s  52  and  53)  stated 
that  our  action  transfers  emission  rights 
ft-om  MSCC  to  other  entities  in  future 
apportionment  of  the  airshed,  and  that 
we  should  pay  MSCC  just  and 
reasonable  compensation  for  eroding  the 
value  of  private  property  or  creating 
"involuntary  servitude"  [sic). 

Response:  These  comments  are 
untimely.  Our  partial  disapproval  does 
not  have  the  effect  of  disturbing  the 
stack  height  credit  given  by  the  State  or 
the  state-enforceable  emission  limitation 
for  this  source.  The  effect  of  our  partial 
disapproval  is  to  decline  to  make  the 
emission  limitation  for  the  100-meter 
stack  federally  enforceable.  Our 
disapproval  creates  a  gap  in  the 
federally  enforceable  SIP,  which  we 
intend  to  fill  by  adopting  a  FIP.  If  we 
propose  to  adopt  a  FIP  which,  in 
MSCCs  belief,  effects  a  regulatory 
taking  of  MSCCs  property  for  public 
purpose  without  just  compensation, 
MSCC  could  raise  the  takings  issue  at 
that  time.  It  is  premature  to  raise  the 
issue  now. 

Even  if  the  issue  were  ready  to  be 
addressed  at  this  time,  regulation  under 
the  Act  in  general  does  not  represent  an 
unconstitutional  "taking"  of  private 
property  under  the  Fifth  Amendment 
See  Sierra  Club  v.  Environmental 
Protection  Agency,  540  F.2d  1114. 
1139-1140  (D.C.  Cir.  1976)  ("The  use  of 
private  land  certainly  is  limited,  but  the 
limitation  is  not  so  extreme  as  to 
represent  an  appropriation  of  the  land"). 
See  also  South  Terminal  Corp.  v. 
Environmental  Protection  Agency.  504 
F.2d  646,  678  (1st  Cir.  1974)  ("The 
takings  clause  is  ordinarily  not  offended 
by  regulation  of  uses,  even  though  the 
regulation  may  severely  or  even 
drastically  affect  the  value  of  the  land  or 
real  property").  In  order  to  comply  with 
the  Act  and  our  regulations,  a  future  SIP 
or  FIP  might  have  to  impose  a  lower 
emission  hmit  on  MSCC,  but  this  would 
not  amount  to  a  taking,  any  more  than 
the  imposition  of  other  emission  limits 
on  MSCC  would  amount  to  a  taking. 

(b)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D. 
comment  #  VII,  pp.  65-66)  stated  that 


our  disapproval  of  parts  of  the 
ExxonMobil  and  MSCC  stipulations 
relating  to  incorporation  of  earlier 
stipulations  and  apportionment  of  the 
airshed  is  unauthorized  and  may 
constitute  an  unconstitutional  taking  of 
MSCCs  property.  The  commenter 
further  stated  that  the  Act  provides  for 
property  rights  in  airsheds  through  its 
provision  for  emission  trading  and  that 
MSCCs  tenure  in  the  area  creates  rights 
in  the  airshed.  These  are  valuable 
property  rights  which  may  not  be  taken 
without  just  compensation  under  the 
Fifth  Amendment  to  the  U.S. 
Constitution,  the  commenter  claimed. 
Another  commenter  (MSCC  letters, 
document  #  IV.A-19.  comment  #'s  50, 
51,  and  52;  and  document  #  IV.A-20, 
comment  #  14)  stated  that  our  position 
on  "property  right"  defies  the 
Constitution.  A  scarce  resource  is  being 
partitioned  between  competing  users,  as 
with  water  rights.  If  the  govenunent 
takes  property,  it  must  make  MSCC 
whole  through  just  compensation. 
Another  commenter  (ExxonMobil  letter, 
document  #  IV.A-28)  stated  that 
references  to  the  earlier  stipulations 
should  be  deleted  from  the  EPA- 
approved  SIP  (The  reader  is  referred  to 
further  discussion  of  the  incorporation 
of  earlier  stipulations  in  section  V.H., 
below.) 

Response:  The  short  answer  is  that 
our  disapproval  of  the  particular 
language  in  the  State  stipulations  does 
not  affect  any  rights  enjoyed  by  MSCC, 
including  any  property  rights  in  the 
atmosphere,  if  they  exist  Our 
disapproval  affects  only  the  federal 
enforceability  of  provisions  of  the  State 
stipulations.  The  provisions  themselves 
remain  in  effect  as  to  their  state 
enforceability.  There  has  been  no  taking 
of  property  that  would  raise  Fifth 
Amendment  concerns. 

Even  if  our  action  were  to  affect 
MSCCs  "emission  rights "  under  the 
SIP,  these  are  not  "private  property" 
protected  under  the  Takings  Clause  of 
the  Fifth  Amendment.  To  the  extent  that 
MSCC  has  emission  rights,  they  are 
created  by  the  enforceable  emission 
limitations  of  the  SIP.  It  would  be  an 
exercise  in  circular  reasoning  to  turn 
emission  rights  created  under  a  federal 
regulator}-  program  into  property  rights 
that  cannot  be  altered  by  further 
regulation  under  the  same  program 
without  triggering  constitutional 
protections  against  a  governmental 
taking.  The  emission  rights  created 
under  the  Act.  whether  part  of  a  SIP 
emissions  trading  program  or  the  acid 
rain  program  or  new  source  review,  are 
limited  by  and  have  value  within  the 
statutory  program  only.  They  do  not 
exist  outside  of  the  Act.  We  can  alter  the 
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emission  limitations  of  a  SIP  that  give 
rise  to  such  emission  rights,  thus 
changing  their  value,  as  long  as  our 
action  has  a  proper  regulator^'  purpose 
such  as  protection  of  the  NAAQS  Since 
we  have  not  yet  proposed  a  FIP.  a  claim 
that  we  have  improperly  changed  the 
value  of  MSCC's  emission  rights  is 
premature. 

The  argument  that  MSCC  has 
established  rights  to  emit  merely  by 
having  "tenure"  in  the  Billings  area  is 
without  foundation.  Because  MSCC  was 
constructed  before  1977.  it  is  true  that 
at  thai  time  the  source  was  not  subject 
to  pre-construction  permit  requirements 
under  the  Act  and  was  "grandfathered" 
or  exempted  from  prevention  of 
significant  deterioration4"PSD") 
requirements.  However,  since  passage  of 
the  Act  in  1970,  MSCC  has  been  subject 
to  potential  limitation  of  its  emissions 
under  the  Act  to  protect  the  S02 
NAAQS.  This  potential  became  an 
actual  limitation  in  1977.  under  the 
original  Billings/Laurel  SIP,  and  again 
in  1996-98,  under  the  SIP  revisions  that 
have  been  adopted  by  the  State.  MSCC 
and  the  other  sources  in  the  area  do  not 
enjoy  any  rights  to  emit  pollutants  that 
would  cause  or  contribute  to  a  violation 
of  the  NAAQS,  and  currently  permitted 
allowable  emissions  levels  do  not 
constitute  private  property  rights.  See, 
e.g.,  40  CFR  70.6{a)(6)(iv):  "The  permit 
does  not  convey  any  property  rights  of 
any  sort,  or  any  exclusive  privilege." 

(c)  Comment:  One  commenter  fCoetz 
letter,  document  #  IV.A-18,  exhibit  D, 
comment  #  VII,  p.  65)  cited  a  Supreme 
Court  opinion.  Eastern  Enterprises  v. 
Apfel,  524  U.S.  498.  118  S.Ct.  2131 
(1998),  to  support  his  contention  that 
disapproval  of  the  phrase 
"apportionment  of  the  airshed"  in 
paragraph  1  of  the  MSCC  stipulation 
effects  a  taking  of  MSCC  property. 

Response:  As  already  stated,  partial 
disapproval  of  the  SIP  does  not  affect 
any  rights,  including  property  rights, 
enjoyed  by  MSCC  or  the  oUier  Billings/ 
Laurel  sources.  In  addition,  neither  the 
emission  rights  existing  under  the  SIP 
nor  the  State's  apportiormient  of  the 
"airshed  "^°  have  the  effect  of  creating 


^"Actually,  what  is  referred  to  as  the  "airshed" 
is  the  difference  between  the  "background"  levels 
of  S02  without  contribution  from  any  of  the 
industrial  sources  and  the  NAAQS  for  S02:  it  is  this 
difference  which  the  State  has  apportioned  among 
the  industrial  sources  in  the  Billings/Laurel  area  in 
its  effort  to  fairly  burden  each  one.  This  difference 
in  S02  concentrations  is  not  a  tangible  thing 
capable  of  being  possessed.  Note  that  the 
"background"  was  both  modeled  and  monitored. 
Monitored  regional  background  concentrations  of 
S02  were  obtained  from  remote,  rural  monitoring 
sites.  These  yielded  a  fairly  pristine  background.  In 
the  modeled  attainment  demonstration,  the 
background  for  any  single  source  consists  of  the 
regional  background  plus  the  background 


property  rights.  See  response  to  the 
immediately  preceding  comment, 
Comment  4lb)  above. 

Even  if  MSCC  did  hold  an  interest  in 
"private  property"  created  by  the 
"apportionment  of  the  airshed" 
described  in  the  stipulation,  the  Eastern 
Enterprise  opinion  does  not  support 
MSCC's  position  that  such  property  has 
been  taken.  Eastern  Enterprise  concerns 
the  effect  of  the  Coal  Industry  Retiree 
Health  Benefit  Act  of  1992  on  a  coal 
company  that  last  operated  in  1965.  The 
legislation  required  the  company  to  pay 
into  a  new  retirement  fund,  to  provide 
lifetime  benefits  for  widows  of 
employees  who  had  worked  for  the 
company  30  to  50  years  prior  to  the 
legislation's  enactment.  The  case  is 
extraordinary,  in  that  there  was  no 
taking  of  specific  property  or  assets  of 
the  company,  but  rather  imposition  of 
financial  liability  that  would  amount  to 
many  millions  of  dollars.  The  Supreme 
Court  reached  beyond  previous  case  law 
to  apply  the  Takings  Clause  to  a  statute 
that  placed  such  a  "severe, 
disproportionate,  and  extremely 
retroactive  "  burden  as  to  upset 
"fundamental  notions  of  justice."  118 
S.Ct.  at  2152.  The  decision  essentially 
involved  application  of  the  principles 
behind  the  Ex  Post  Facto  Clause  of 
Article  1 ,  §  9.  clause  3  of  the  U.S. 
Constitution,  prohibiting  retroactive 
criminal  sanctions,  to  the  retroactive 
imposition  of  liability  in  a  non-criminal 
setting,  by  deeming  such  liability  to  be 
a  "taking."  See  118  S.Ct.  at  2151,  citing 
Colder  V.  Bull,  3  Dall.  386  (1798). 

The  Eastern  Enterprise  decision  is  not 
relevant  in  this  rulemaking.  Nowhere  in 
this  rulemaking,  including  our 
disapproval  of  the  phrase 
"apportionment  of  the  airshed,"  do  we 
impose  any  financial  liability  on  MSCC, 
let  alone  a  liability  so  burdensome  that 
it  might  be  construed  as  a  "taking"  of 
MSCC's  property.  Nor  is  this  rulemaking 
a  form  of  retroactive  governmental 
action  based  on  activity  engaged  in 
before  the  effective  date  of  the 
regulation,  let  alone  one  that 
"improperly  places  a  severe, 
disproportionate,  and  extremely 
retroactive  burden"  on  MSCC,  in  the 
words  of  Eastern  Enterprises,  118  S.Ct. 
at  2153.  Our  action  of  partially 
approving  the  SEP  has  a  prospective, 
rather  than  a  retroactive,  effect  on  the 
federal  enforceability  of  the  Billings/ 
Laurel  plan. 

5.  Constitutional  Questions:  Other 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  conunent  # 


contribution  from  any  other  sources  upwind  that 
are  explicitly  included  as  inputs  to  the  model. 


13)  raised  various  other  constitutional 
challenges  to  our  proposed  action, 
including  interference  with  private 
contract;  seizure  of  private  property  or 
effects,  infringement  on  equal  protection 
under  the  law;  subjection  to  unusual 
punishment,  double  jeopardy,  ex  post 
facto  laws,  or  laws  having  the  effect  of 
bills  of  attainder;  and  involuntary 
servitude. 

Response:  We  regard  these  arguments 
as  inapplicable  to  the  matter  at  hand.  To 
the  extent  that  we  understand  the 
arguments  as  raised  in  the  comment, 
they  are  either  untimely  or  unfounded. 
The  commenter's  argument  that  the  Act 
may  not  authorize  action  by  EPA  that 
infringes  on  MSCC's  right  to  be  afforded 
equal  protection  under  the  law,  for 
example,  is  untimely.  Our  partial 
disapproval  only  affects  the  federal 
enforceability  of  the  emission  limitation 
for  MSCC's  100-meter  stack.  It  is 
premature  to  claim  that  a  federally 
enforceable  emission  limitation  for 
MSCC  would  so  unfairly  burden  MSCC 
in  comparison  with  other  sources  in  the 
area  as  to  violate  the  guarantee  of  equal 
protection  provided  by  the  Fifth 
Amendment  through  incorporation  of 
the  Fourteenth  Amendment  to  the  U.S. 
Constitution.  We  have  not  yet  proposed 
a  federally  enforceable  limitation  for 
MSCC. 

(b)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
1,  pp.  3  and  4;  comment  #  13)  stated 
that  our  actions  have  interfered  with 
MSCC's  contract  rights  created  in  the 
1977, 1996,  and  1998  stipulations  with 
the  State.  In  particular,  the  commenter 
claims  that  we  have  impaired  MSCC's 
rights  to  good  engineering  design  credit 
for  the  100-meter  stack,  protection  from 
non-validated  modeling,  and  a 
guaranteed  level  of  S02  emissions. 

Response:  One  premise  of  the 
comment  seems  to  be  that  MSCC  has  an 
entitlement  or  contract  right  to  a  100- 
meter  stack  based  on  a  1977  State 
determination  of  GEP,  and  a  State 
stipulation  based  on  that  determination. 
However,  our  1985  stack  height 
regulations  specifically  provided  for 
varying  degrees  of  "grandfathering"  for 
stacks  built  before  certain  dates.  For 
reasons  unknown  to  us,  MSCC  did  not 
actually  start  building  its  100-meter 
stack  until  late  1993  (document  #  IV. A- 
17,  exhibit  #37),  and,  thus,  under  our 
1985  stack  height  regulations,  the  stack 
does  not  qualify  for  any  form  of 
grandfathering.  Various  industrial 
soiu'ces  challenged  our  1985  stack 
height  regulations  on  grounds  similar  to 
or  the  same  as  those  raised  by  the 
commenter.  The  Coiart  of  Appeals  for 
the  D.C.  Circuit  rejected  these 
challenges,  NRDC  v.  Thomas.  838  F.2d 
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1224.  1249-1251  (D.C.  Cir.  1988).  Under 
section  307(b)  of  the  Act.  it  is  also  too 
late  for  MSCC  to  attempt  to  resurrect 
these  failed  arguments.  Thus,  we  do  not 
believe  MSCC  has  an  entitlement  or 
contract  right  to  a  100  meter  stack 
height  credit. 

Also,  assuming  for  the  sake  of 
argument  that  the  stipulations  between 
MSCC  and  the  State  could  be 
considered  private  contracts  and  not 
governmental  regulator}'  actions,  the 
assertion  that  we  have 
unconstitutionally  infringed  on  the 
rights  created  by  such  contracts  is 
without  foundation.  The  Contract 
Clause  of  the  U.S.  Constitution,  Article 
1,  §  10,  clause  1,  prohibits  states  from 
passing  any  "law  impairing  the 
obHgation  of  contracts."  It  does  not 
apply  to  Acts  of  Congress,  nor  does  the 
due  process  clause  of  the  Fifth 
Amendment  make  this  prohibition 
applicable  to  a  review  of  congressional 
legislation  (or,  by  implication,  an 
agency  action).  See  Washington  Star  Co. 
V.  International  Typographical  Union 
Negotiated  Pension  Plan,  729  F.2d  1502. 
1507  (D.C.  Cir.  1984).  See  also  Eastern 
Enterprises  v.  Apfel,  118  S.Ct.  2131. 
2148  (1998)  ("[clontracts,  however 
express,  cannot  fetter  the  constitutional 
authority  of  Congress,"  quoting 
Connolly  v.  Pension  Benefit  Guaranty- 
Corporation,  475  U.S. 211. 223-224,  106 
S.Ct.  1018,  1025  (1986)). 

In  addition,  as  stated  above,  our 
disapproval  of  MSCC's  emissions 
limitations  merely  affects  the  federal 
enforceability  of  those  limitations  and 
does  not  alter  or  interfere  with  MSCC's 
obligations  or  rights  under  State  law.  So, 
the  commenter's  complaint  is  untimely 

in  anv  event. 

(c)  'Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
13)  stated  that  our  action  or  the  Act 
infringes  on  various  other  constitutional 
protections  by  effecting  a  seizure  of 
private  effects,  double  jeopardy,  cruel 
and  unusual  punishment,  or  by  having 
the  effect  of  bills  of  attainer  or  ex  post 
facto  laws,  or  by  creating  involuntary 
servitude. 

Response:  These  constitutional 
challenges  are  also  unfounded.  The 
protection  against  seizure  of  property  or 
effects  under  the  Fourth  Amendment 
pertains  to  thr  prohibition  against 
"unreasonable  search  and  seizure"  of 
evidence  by  law  enforcement  officers  in 
a  law  enforcement  proceeding.  This 
rulemaking  does  not  involve  an 
enforcement  proceeding,  and  no  effects 
have  been  seized  from  any  person. 
Similarly,  the  Fifth  Amendment's 
prohibition  against  double  jeopardy  for 
the  same  offense,  the  Eighth 
Amendment's  protection  against  cruel 


and  unusual  punishment,  and  the 
prohibitions  in  Article  1.  §9.  clause  3, 
against  bills  of  attainder  (imposing 
liability  without  judicial  process)  and  ex 
post  facto  laws  (imposing  criminal 
sanctions  for  acts  engaged  in  prior  to  a 
law's  effective  date)  only  concern  the 
constitutionality  of  imposing  sanctions 
on  individuals  for  unlawful  acts.  They 
are  not  applicable  to  this  rulemaking. 

Finallv,  no  individual  has  been 
compelled  to  labor  for  another,  or  to 
engage  involuntarily  in  any  activity 
whatsoever,  in  violation  of  the 
Thirteenth  Amendment's  prohibition 
against  involuntary-  servitude.  If  the 
commenter  intended  to  refer  to  a 
servitude  on  the  land,  in  the  sense  of  a 
burden  on  one  property  for  the  benefit 
of  another,  this  too  is  not  relevant, 
because  "servitude  on  the  land"  refers 
to  the  creation  of  easements  under 
common  law,  which  does  not  apply  to 
this  rulemaking. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  «  IV.A-19.  comment  # 
59)  stated  that  the  Act 
unconstitutionally  deprives  citizens  and 
the  regulated  community  of  effective 
recourse  to  the  courts  with  its  broad 
prohibition  of  later  challenges  to  rules. 

Response:  Reflecting  Congress' 
interest  in  finality  of  agency  action, 
section  307(b)  of  the  CAA  requires  that 
appeals  of  agency  action  occur  within 
sixty  days  of  rule  promulgation,  or  if 
grounds  for  appeal  arise  after 
promulgation,  within  sixty  days  after 
such  grounds  arise.  The 
constitutionality  of  this  limitation  on 
challenges  to  agency  action  has  been 
upheld.  See  Uovd  A.  Fry  Roofing  Co.  v. 
EPA,  554  F.2d  885,  (8th  Cir.  1977). 

6.  Statutory  Challenge 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment 
#'s  3.  5,  7.  10.  11  and  15)  stated  that  our 
proposed  partial  approval  of  the 
Billings/Laurel  SIP  revisions  is 
inappropriate  because  the  enforceable 
emission  limitations  adopted  by  the 
State  exceed  those  required  by  the  Act; 
that  we  should  approve  only  the 
provisions  that  are  federally  required 
and  should  disapprove  or  otherwise 
remand  the  rest  of  the  SIP  to  the  State. 

Response:  In  general,  section  116  of 
the  Act  provides  that  States  may  adopt 
emission  standards  stricter  than 
national  standards.  The  United  States 
Supreme  Court  has  interpreted  this 
provision  together  with  section  110  of 
the  Act  to  mean  that  States  may  submit 
implementation  plans  more  stringent 
than  federal  law  requires  and  that  EPA 
must  approve  such  plans  if  they  meet 
the  minimum  requirements  of  section 
110(a).  See  Union  Electric  Co.  v. 


Environmental  Protection  Agencv.  427 
U.S.  246,  266,  96  S.Ct.  2518,  2529 
(1976).  In  other  words,  we  do  not  have 
the  option  of  disapproving  more 
stringent  state  requirements,  but  must 
approve  them  as  long  as  they  meet  Act 
criteria  for  SIPs. 

It  is  difficuU  to  say  which,  if  any.  SIP 
limitations  are  more  stringent  than  the 
Act  requires.  The  Act  does  not  actually 
establish  emission  limitations  for  SIPs, 
but  requires  that  the  emission 
limitations  adopted  by  a  State  must  be 
sufficient  to  'assure  that  national 
ambient  air  qualitv  standards  are 
achieved."  See  section  110(a)(2)(C)  of 
the  Act.  The  determination  of 
sufficiency  is  made  by  a  modeling 
demonstration.  See  section  110(a)(2)(K) 
of  the  Act:  see  also  40  CFR  51112. 
which  provides  that  "[tihe  adequacy  of 
a  control  strategy  shall  be  demonstrated 
by  means  of  applicable  air  quality 
models,  data  bases,  and  other 
requirements  specified  in  the  appendix 
VV  of  this  part  "  The  Act  requires  States 
both  to  attain  and  maintain  the 
standards.  See  section  110(k)(5)  of  the 
.^ct.  The  control  strategy  must  be 
demonstrated  to  protect  the  N.A.AQS  in 
the  present  as  well  as  in  the  future, 
providing  an  allowance  for  some  level 
of  emissions  growth 

(b)  Comment:  One  commenter  (MSCC 
letter,  document  #rV.A-19,  comment  #1. 
3rd  page)  stated  that  the  levels  of 
control  imposed  in  the  Billings/Laurel 
SIP  plan  exceed  the  authority  directly 
available  to  the  federal  government  in 
its  regulation  of  interstate  commerce. 

Response:  The  federal  government's 
authority  to  regulate  air  pollution  under 
the  Commerce  Clause  of  the 
Constitution  has  long  been  established. 
See.  e.g..  District  of  Columbia  v.  Tram. 
521  F  2d  971.  988  (DC  Cir.  1975); 
vacated  and  remanded  on  other  grounds 
sub  nom.  EPA  v.  Brown,  431  U.S.  99.  97 
S.Ct  1635  (1977);  Sierra  Club  v 
Environmental  Protection  Agency.  540 
F  2d  1114.  1139  (DC,  Cir.  1976).  cert, 
den..  430  U.S.  959.  97  S.Ct.  1610  (1977). 
In  Model,  the  Supreme  Court  indicated 
Its  agreement  with  these  decisions.  See 
452  U.S.  at  282.  101  S.Ct.  at  2363.  The 
comment  implies  that  our  authority  to 
approve  SIPs  is  limited  to  minimal 
protection  of  the  NAAQS.  The  courts 
have  not  interpreted  the  Act  in  this  way 
and  have  not  limited  our  authority  to 
approve  SIPs  to  approval  of  only  a 
minimum  of  protection.  Sep  Union 
Electric  Company  v.  Environmental 
Protection  Agency,  ibid.  See  also  Sierra 
Club.  540  F.2d  at  1139  ("Regulation  of 
air  pollution  clearly  is  within  the  power 
of  the  federal  government  under  the 
commerce  clause,  and  we  can  see  no 
basis  on  which  to  distinguish 
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deterioration  of  air  cleaner  than  national 
standards  from  pollution  in  other 
contexts").  If  Montana  had  submitted 
emission  Hraitations  that  could  be 
shown  by  modeling  to  be  more  stringent 
than  necessary  to  attain  and  maintain 
the  S02  NAAQS,  we  would  have  to 
approve  those  limitations  as  long  as 
they  satisfied  other  Act  requirements 

7.  Conditional  Approval 

(a)  Comment:  One  commenter 
(Yellowstone  Valley  Citizens  Council, 
document  #  rV.A-29)  e.xpressed  concern 
that  the  MDEQ  might  disregard  any 
timeframes  proposed  by  us  and  feared 
that  the  State  would  drag  its  feet  in 
fulfilling  its  commitment  to  make 
revisions  to  the  SIP.  The  commenter 
suggested  that  we  demand  that  the 
Racicot  Administration  ensure  timely 
execution  of  necessary  changes  to  the 
SIP  with  clear  expectations  and 
consequences  for  failure  to  implement 
these  changes. 

Response:  On  May  4.  2000  the 
Governor  of  Montana  submitted  a  SIP 
revision  to  fulfill  the  commitments  on 
which  the  proposed  conditional 
approval  was  based.  Since  the  Governor 
has  fulfilled  his  commitment,  we 
believe  it  is  not  appropriate  to  finalize 
the  conditional  approval.  Instead,  we 
will  complete  notice-and-comment 
rulemaking  on  those  portions  of  the  luly 
29, 1998  submittal  we  proposed  to 
conditionally  approve  on  July  28,  1999 
and  on  all  of  the  May  4.  2000  submittal. 

F.  Due  Process  for  SIP  Approval 

On  July  28, 1999  (64  FR  40791).  we 
proposed  action  on  the  Billings/Laurel 
S02  SIP  through  informal  rulemaking. 
as  authorized  by  section  llO(k)  of  the 
Act  and  the  Administrative  Procedures 
Act  (APA),  5  U.S.C.  553. 

Summary  of  Comments  and  Response 

One  commenter  submitted  comments 
on  our  rulemaking  process  requesting 
more  formal  rulemaking  procediu'es. 

We  have  considered  the  comments 
received  and  still  believe  our  informal 
rulemaking  process  authorized  by 
section  llO(k)  of  the  Act  and  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C,  553  is  appropriate  and  sufficient. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments. 

(1)  Comment:  One  commenter  (Goetz 
letter,  document  #IV,A-18,  exhibit  D, 
comment  #Vin.,  p.  66)  requested  that  we 
afford  MSCC  the  right  to  conduct 
discovery  of  oiu-  documents  and  cross- 
examine  EPA  witnesses  in  this 
rulemaking,  to  satisfy  substantial  due 
process  procedural  protections. 


Response:  Due  process  in  the  context 
of  the  SIP  Call  is  discussed  in  section 
V.A.2.  above.  We  are  taking  action  on 
the  SIP  Call  and  on  the  Billings/Laurel 
SIP  through  informal  rulemaking,  as 
authorized  by  section  llO(k)  of  the  Act 
and  the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553.  The  requirements 
of  due  process  for  this  rulemaking  are 
met  under  those  provisions  by 
publication  of  a  proposed  rulemaking 
action  with  an  opportunity  for 
submission  of  written  comments  to  be 
considered  by  the  agency  prior  to  taking 
final  action. 

Section  110  of  the  Act  does  not 
require  hearings  on  the  record,  or  even 
a  hearing  and  oral  presentation  of 
comments  prior  to  issuing  a  binding  SIP 
Call  or  approval  or  disapproval  of  a  SIP. 
See  section  307(d)  of  the  Act  omitting 
SIP  approvals  from  a  long  list  of  EPA 
actions,  including  the  promulgation  or 
revision  of  a  FIP,  which  are  subject  to 
the  requirement  of  section  307(d)(5)  of 
an  opportunity  for  the  oral  presentation 
of  views  in  addition  to  the  submission 
of  written  comments.  Section  110  of  the 
Act  requires  only  the  minimum 
procedural  requirements  of  section  553 
of  the  APA,  including  public  notice  and 
opportunity  for  submission  of  written 
comments.  See  Indiana  &■  Michigan 
Electric  Co.  v.  Environmental  Protection 
Agency.  509  F.2d  839,  846  (7th  Cir. 
1975):'Buciceye  Power.  Inc.  v.  EPA,  481 
F.2d  162,  172  (6th  Cir.  1973). 

Even  when  an  opportunity  for  hearing 
is  required,  as  for  promulgation  of  a  FIP, 
we  are  not  required  by  statute  to  give 
regulated  entities  the  opportunity  to 
cross-examine  EPA  witnesses  in  an 
adjudicatory  hearing.  See  Cleveland 
Electric  Illuminating  Co.  v.  E.P.A.,  572 
F.2d  1150,  1157  (6th  Cir.  1978),  where 
petitioners  sought  remand  of  our  action 
on  a  FIP  and  a  full  evidentiary  hearing, 
including  cross-examination  of  EPA 
witnesses.  The  Sixth  Circuit  declined, 
stating: 

Administrative  rulemaking  which  is  to  be 
preceded  by  extensive  hearings  where  "a 
party  i.s  entitled  to  present  his  case  or  defense 
by  oral  or  documentary  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a  full  and 
true  disclosure  of  the  facts  ,  .  ."  (5  U.S.C. 
§  556(d)  (1967)  is  required  only  when  the  last 
sentence  of  section  553(c)  of  the  APA 
applies.  This  section  provides: 

"When  rules  are  required  by  statute  to  be 
made  on  the  record  after  opportunity  for 
an  agency  hearing,  sections  556  and  557 
of  this  title  apply  instead  of  this 
subsection."  (Emphasis  added).  (5  U.S.C. 
§553(c)(1967)). 

(Sections  556  and  557  of  the  APA  oudine  the 
requirements  for  extensive,  adjudicatory-type 
hearings.) 


572  F.2d  at  1157.  citing  Buckeve  Power. 
481  F.2d  at  172.  In  other  words,  full- 
scale  evidentiary'  hearings  that  allow  for 
presentation  of  evidence  and  cross- 
examination  of  opposing  witnesses  are 
only  required  when  section  553(c)  of  the 
APA  applies,  and  that  section  applies 
when  and  only  when  "rules  are  required 
by  statute  to  be  made  on  the  record  after 
opportunity  for  an  agency  hearing."  5 
U.S.C.  553(c).  This  interpretation  has 
been  approved  by  the  Supreme  Court. 
See  United  States  v.  Alleghenv-Ludlum 
Steel  Corp.  406  U.S.  742.  92  S'.Ct.  1941 
(1972). 

The  Act  does  not  require  rulemaking 
"on  the  record  after  opportunity  for  an 
agency  hearing"  for  a  SIP  Call  or 
approval  or  disapproval  of  a  SIP  or  SIP 
revision,  or  indeed  for  any  other 
rulemaking.  The  requirement  of  section 
307(d)(5)  of  an  opportunity  for  hearing, 
which  applies  to  FIPs  but  not  SEPs,  only 
requires  "an  opportunity  for  the  oral 
presentation  of  data,  views,  or 
arguments,  in  addition  to  an 
opportunity  to  make  written 
submissions,"  as  well  as  a  record  of  the 
proceedings  and  an  opportimity  for 
submission  of  rebuttal  and 
supplementary  information.  The  formal 
adjudicatory  procedures  of  sections  556 
and  557  of  tiie  APA  do  not  apply  to  this 
or  any  other  EPA  rulemaking  under  the 
Act. 

(2)  Comment:  One  commenter  (Goetz 
letter,  docxmient  #  IV.A-18,  exhibit  D, 
comment  #  VIII,  p.  66)  stated  that  even 
if  the  SIP  approval  process  does  not 
normally  require  formal  procedures, 
procedural  requirements  should  not  be 
treated  rigidly  and  traditional 
procedures  may  not  be  automatically 
adequate  to  provide  due  process  (citing 
Walter  Holm  &■  Co.  v,  Hardin,  449  F.2d 
1009,  1015  (D.C,  Cir  1971):  O'Donnellv. 
Shaffer.  491  F.2d  59,  52  (D.C.  Cir.  1974); 
Seacoast  Anti-Pollution  League  v. 
Costle,  572  F.2d  872  (1st  Cir.  1978) 
(ordering  a  remand  of  our  permit 
decision  imder  the  Clean  Water  Act  for 
the  limited  purpose  of  allowing  the 
administrator  to  determine  whether 
cross-examination  would  be  useful). 

Response:  These  cases  concern  the 
interpretation  of  statutory  procedural 
requirements  other  than  Clean  Air  Act 
requirements.  Two  other  cases  cited  in 
the  comment  do  concern  the  Clean  Air 
Act  but  are  not  controlling:  Kennecott 
Copper  Corp.  v.  Environmental 
Protection  Agency,  462  F.2d  846,  850 
(D.C.  Cir.  1972)(stating  that  "there  are 
contexts  ...  in  which  the  minimiun 
requirements  of  the  Administrative 
Procedure  Act  may  not  be  sufficient" 
and  remanding  the  S02  secondary 
standards  to  the  Administrator  for  a 
statement  explaining  how  he  derived 
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the  standard):  Bunker  Hill  Co.  v. 
Environmental  Protection  Agency.  57  2 
F.2d  1286  (9th  Cir.  1977)(remanding  a 
SIP  rulemaking  for  hearing  with  right  of 
cross-examination,  discussed  below). 

(3)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D. 
comment  #  VIII,  p.  66)  stated  that  MSCC 
is  entitled  to  greater  procedural 
protections  in  this  rulemaking,  because 
much  of  the  focus  is  on  one  party 
(MSCC)  in  a  matter  involving  factual 
disputes  and  requiring  the  resolution  of 
highly  complex  and  technical  issues. 

Response:  Our  partial  disapproval  of 
the  SIP  is  not  limited  only  to  issues 
involving  MSCC's  100-meter  stack.  We 
are  also  disapproving  the  SIP  in  part  for 
failure  to  establish  an  enforceable 
limitation  on  flare  emissions.  This 
aspect  of  our  partial  disapproval 
involves  three  other  sources  in  addition 
to  MSCC.  The  stack  height  issue  itself, 
where  the  focus  is  on  MSCC,  involves 
our  interpretation  of  our  stack  height 
regulation,  primarily  a  question  of  law. 
In  any  case,  as  the  Cleveland  Electric 
Illuminating  Co.  court  noted,  typically 
the  decisions  which  Congress  assigns  to 
administrative  agencies  are  of  the  type 
that  would  be  called  technical  and 
complex;  yet  Congress  and  the  Supreme 
Court  have  not  given  courts  the 
responsibility  to  pick  and  choose  agency 
hearing  procedures  based  on  the 
complexity  of  the  questions  presented. 
See  572  F.2d  at  1160. 

In  a  few  cases,  the  courts  have  granted 
more  extensive  procedural  protections 
than  those  required  by  statute.  In 
Bunker  Hill  Co.  v.  Environmental 
Protection  Agency,  the  Ninth  Circuit 
required  a  formal  evidentiary  hearing 
with  cross-examination  of  witnesses  in 
a  remand  of  our  disapproval  of  a  SIP 
control  strategy  for  a  lead  smelter.  572 
F.2d  at  1305.  The  state  plan  imposed  72 
percent  control  of  S02  emissions  from 
a  lead  smeher;  the  court  found  that  we 
were  "substituting  standards  that  would 
guarantee  82  percent  control."  Id.  at 
1291.  Apparently,  we  promulgated 
federal  emission  limitations  for  the 
source,  although  it  is  not  clear  from  the 
opinion  whether  we  promulgated  a  FIP. 
In  Bunker  Hill,  the  company  objected 
that  our  emission  limitations  were 
technologically  and  economically 
infeasible.  The  court  remanded  the 
matter  to  us  to  further  consider  the 
technological  feasibility  of  our  proposed 
limitations  and  required  us  to  allow  the 
company  to  cross-examine  our  experts 
on  the  technological  feasibility  of  the 
proposed  control  measures.  Id.  at  1305. 
The  Ninth  Circuit  stated  that  cross- 
examination  was  not  strictly  required  by 
the  APA.  since  we  were  not  conducting 
rulemaking  "on  the  record."  but  that 


cross-examination  would  "help 
cr>stalize  the  varying  contentions  of  the 
experts"  on  complex  technical  issues 
and  aid  the  court  in  reviewing  final 
action.  Id. 

In  contrast  to  the  rulemaking  in 
Bunker  Hill,  this  rulemaking  is  simply 
an  approval  and  disapproval  action  on 
a  SIP.  We  are  not  promulgating  or 
imposing  already  promulgated  federal 
emission  limitations.  By  our 
rulemaking,  MSCC  will  not  be  subject  to 
limitations  more  stringent  than  the 
requiisments  of  the  State  SIP,  and  those 
requirements  are  not  disturbed  by  this 
pjlemaking.  Nor  is  there  any  claim  that 
MSCC  is  being  subjected  to 
requirements  that  are  technologically 
infeasible.  Thus,  there  is  no  apparent 
need  to  crystallize  the  contentions  of 
experts  on  factual  matters  of  a  "highly 
complex  and  technical  nature"  in  order 
to  aid  a  court  in  reviewing  our  decision. 
The  same  due  process  concerns  the 
Ninth  Circuit  found  in  Bunker  Hill  are 
not  at  play  in  this  rulemaking.  lust  as 
the  Cleveland  Electric  Illuminating  Co 
court  observed,  when  it  declined  to 
follow  the  example  of  the  Bunker  Hill 
opinion,  we  do  not  find  "any  legal 
requirement  or  practical  need"  for  a 
hearing,  with  or  without  cross- 
examination.  See  572  F.2d  at  1160. 

The  other  case  the  commenter  cited  as 
requiring  cross-examination  in  a 
rulemaking  that  was  not  "on  the 
record."  Marine  Space  Enclosures.  Inc. 
V.  Federal  Maritime  Comm'n.,  420  F.2d 
577  (D.C.  Cir.  1969),  concerns  a  decision 
by  the  Federal  Maritime  Commission, 
under  the  Shipping  Act  of  1916,  to 
award  a  contract  for  constructing  a 
maritime  passenger  terminal.  The 
statute,  as  interpreted  by  the  court. 
required  a  hearing  prior  to  decision.  The 
D.C.  Circuit  remanded  for  a  public 
hearing,  but  did  not  require  the 
commission  to  provide  the  opportunity 
for  cross-examination,  saying  that  the 
issues  might  be  adequately  developed 
more  informally:  "we  refrain  at  this 
juncture  from  specif\'ing  that  our 
remand  order  requires  an  evidentiary 
hearing."  420  F.2d  at  890.  Even  the 
decision  in  that  case  that  a  hearing  was 
required  does  not  appear  pertinent  to 
this  rulemaking,  where  the  Clean  Air 
Act  does  not  require  one. 

We  decline  to  grant  an  opportunity  for 
hearing  in  this  rulemaking.  The  Clean 
Air  Act  and  the  APA  do  not  require  it. 
Nor  do  we  believe  that  any  unusual  due 
process  concerns  would  impel  us  to 
override  the  usual  procedures  mandated 
by  statute  and  case  law.  The 
commenters  who  have  submitted 
written  comments  on  our  proposed 
rulemaking  have  exercised  the 
opportunity  to  present  their  views  to  us 


through  that  mechanism;  a  full  record 
has  been  prepared  on  which  our 
rulemaking  will  be  made  final,  and  the 
record  provides  an  adequate  basis  for 
judicial  review. 

G.  Escape  Clause 

We  proposed  to  disapprove  the  escape 
clause  (a  provision  in  the  SIP  that 
allows  each  source  to  withdraw  its 
consent  to  the  stipulation  and  thus 
nullif\'  the  SIP  as  it  pertains  to  that 
source)  because,  if  sources  invoke  the 
escape  clause,  the  MDEQ  would  no 
longer  have  a  plan  to  implement. 

Summary-  of  Comments  and  Response 
One  commenter  opposed  and  three 
commenters  supported  our  proposed 

action. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  disapprove  the  escape 
clause  as  proposed. 

The  following  is  a  summary'  of  the 
comments  received  and  our  response  to 
the  comments; 

(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  I\'  A-19,  comment 
#'s  46  and  70)  stated  that  disapproving 
the  "escape  clause"  will  render  the  SIP 
revision  more  stringent  than  the  State 
intended  and  interfere  with  the  State's 
agreement  with  industry  to  be  even- 
handed  in  allocating  the  burdens  of  the 
SIP.  That  same  commenter  (MSCC 
letters,  document  #  IV. A-19.  comment  # 
47  and  document  «  IV.A-20.  comment 
#  12)  stated  that  our  disapproval  of  the 
escape  clause  should  not  have  the  effect 
of  making  provisions  of  the  stipulations 
federally  enforceable  if  they  have  been 
nullified  by  a  source  invoking  the 
escape  clause.  Other  commenters 
(Yellowstone  Valley  Citizens  Council 
letter,  document  «  iV,A-29.  and 
Zaidlicz  letter,  document  #  IV,A-30) 
stated  that  the  escape  clauses  in  all  the 
stipulations  must  be  disapproved.  One 
commenter  (ExxonMobil  letter, 
document  #  IV.A-28)  stated  that  the 
escape  clause  does  not  need  to  be 
included  in  the  final  EPA-approved  SIP. 
since  the  function  of  the  escape  clause 
was  to  allow  all  parties  to  negotiate  the 
SIP  in  good  faith  and  ensure  consistent 
S02  control  strategies  and  is  not  needed 
now  that  the  State  has  adopted  the 
stipulations. 

Response:  The  escape  clause  in  each 
stipulation  allows  each  source  to 
withdraw  its  consent  to  the  stipulation 
and  thus  nullify  the  SIP  as  it  pertains  to 
that  source,  if  the  initial  control  strategy 
adopted  by  the  State  (or  EPA  as  a  FIP) 
for  any  of  the  other  affected  sources  in 
the  Billings/Laurel  area  is  not 
"substantially  similar  in  its  common 
terms  '  to  the  soiu-ce  in  question's 
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stipulation  and  attached  exhibit  of 
emission  limitations.  The  opportunity  to 
invoke  the  clause  exists  up  to  60  days 
after  receiving  written  notice  of  the  final 
adoption  of  the  control  strategy. 

We  have  no  authority  under  the  Act 
to  approve  as  part  of  a  federally 
enforceable  SW  a  provision  that  could 
render  the  SIP  or  any  part  of  it 
unenforceable  or  void.  Section  110(k){3) 
of  the  Act  authorizes  us  to  approve  a  SIP 
if  it  meets  all  the  applicable 
requirements  of  the  Act,  including  the 
requirement  of  enforceable  emission 
limitations  under  section  110(a)  of  the 
Act.  Other  than  disapproving  the  escape 
clause  as  part  of  a  partial  disapproval  of 
the  SIP,  our  only  option  in  the  face  of 
it  is  to  disapprove  the  entire  SIP,  a 
course  of  action  we  are  confident  the 
State  would  not  prefer  us  to  take. 
Instead,  by  disapproving  the  escape 
clause,  we  are  meeting  the  requirements 
of  the  Act  and  ensuring  the  federal 
enforceability  of  the  approvable 
portions  of  the  SIP,  without  in  any  way 
changing  the  substantive  SIP 
requirements  or  creating  new 
requirements.  There  may  be  some 
question  about  the  State's  ability  to 
enforce  the  SIP  if  the  escape  clause  is 
invoked.  In  our  proposed  rulemaking 
action,  we  stated  that  if  any  source 
invoked  the  escape  clause,  we  would 
issue  a  SIP  Call  or  take  other 
appropriate  action  under  the  Act  to 
address  the  resulting  inadequacy  of  the 
State's  plan. 

This  aspect  of  our  partial  disapproval 
does  not  impermissibly  make  the  SIP 
more  stringent  than  the  State  intended. 
Readers  are  referred  to  the  discussion  of 
the  effect  of  our  partial  approval/partial 
disapproval  in  section  V.E.,  above.  The 
State  carried  out  its  intended  allocation 
of  the  burdens  of  the  control  strategy 
when  it  established  emission  limitations 
for  each  of  the  sources  in  their 
respective  stipulations.  Our  disapproval 
of  the  escape  clause  does  not  disturb 
these  state  decisions.  The  state- 
enforceable  stipulations  and  all  their 
terms  and  conditions,  including  the 
escape  clause,  remain  in  effect  at  the 
state  level. 

(2)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
123]  stated  that  disapproval  of  the 
escape  clause  appears  to  be  a  usurpation 
of  a  court  function  by  changing  a 
contract,  based  on  the  representations  of 
one  party  to  the  contract  (apparently, 
referring  to  the  State). 

Response:  To  the  extent  that  we 
understand  the  commenter,  it  appears  to 
invoke  the  same  concern  referred  to 
earlier  that  oxii  action  interferes  with  a 
private  right  of  contract  in  violation  of 
the  Constitution.  The  reader  is  referred 


to  the  discussion  of  constitutional 
challenges  to  our  partial  disapproval  in 
section  V.E..  above.  Alternatively,  the 
commenter  may  object  to  our 
interpretation  of  the  escape  clause  on 
the  basis  that  the  clause  is  a  contractual 
right  which  only  a  court  can  interpret. 
In  this  rulemaking,  we  are  interpreting 
the  escape  clause  as  a  provision  of  the 
SIP  which  affects  the  adequacy  of  that 
plan,  in  light  of  the  statutory  criteria 
that  govern  our  approval  action.  Courts 
have  ruled  that  our  interpretation  of  the 
provisions  of  SEPs  is  entitled  to 
deference.  See,  e.g.,  American 
Cyanamid  Co.  v.  Environmental 
Protection  Agency,  810  F.2d  493,  498 
(5th  Cir.  1987);  American  LungAss'n  of 
N.f.  V.  Kean.  670  F.Supp  1285,  1291 
(D.N.J.  1987). 

H.  Language  in  ExxonMobil  and  MSCC 
Stipulations  Related  to  Incorporation  of 
Earlier  Stipulation  and  Apportionment 
of  the  Airshed 

We  proposed  to  disapprove  language 
in  ExxonMobil  and  MSCC's  stipulations 
related  to  incorporation  of  earlier 
stipulations  and  apportionment  of  the 

airshed. 

Summary  of  Comments  and  Response 

Two  commenters  opposed  and  one 
commenter  supported  our  proposed 
action. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  disapprove  the  language 
in  ExxonMobil  and  MSCC's  stipulations 
related  to  incorporation  of  earlier 
stipulations  and  apportionment  of  the 
airshed. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  conunents: 

(1)  Comment:  One  conunenter  (MSCC 
letter,  document  #  rV.A-19,  comment  # 
81)  stated  that  our  disapproval  of  the 
two  provisions  of  the  MSCC  and 
ExxonMobil  stipulations  is 
inappropriate,  because  the  State  case 
and  settlement  agreement  are  legal  facts; 
our  disapproval  overturns  a  state  order 
by  the  MBER  giving  legal  effect  to  the 
settlement  and  to  MSCC's  contract 
rights.  Another  commenter  (ExxonMobil 
letter,  document  #  IV.A-28)  stated  that 
they  agreed  that  these  references  should 
be  deleted  from  the  EPA-approved  SIP. 

Response:  Our  disapproval  of 
paragraphs  1  and  2  of  the  MSCC 
stipulation  and  paragraph  1  of  the 
ExxonMobil  stipulation  does  not 
overtiun  the  order  of  the  MBER  and 
does  not  affect  the  State's  agreement 
with  ExxonMobil  and  MSCC.  Excluding 
the  reference  to  the  board  order  from  the 
EPA-approved  SIP  clarifies  that  the 
order  is  not  federally  enforceable, 


thereby  avoiding  any  confusion  that 
might  have  ensued  if  we  had  included 
the  reference  in  our  approval.  Our 
action  does  not  adversely  affect  MSCC's 
contract  rights,  because  it  does  not  alter 
the  settlement  agreement. 

(2)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-20,  comment  # 
13)  stated  that  our  disapproval  of  the 
reference  to  the  1996  settlement 
between  MSCC,  ExxonMobil,  and 
Montana  is  a  selective  attempt  to  change 
the  record  in  that  case.  The  stipulation 
that  resulted  from  the  settlement  is  not 
void  or  fully  accomplished.  The 
commenter  stated  that  if  we  believe  that 
the  reference  should  be  removed 
because  it  is  not  needed,  then  we  should 
disapprove  every  other  detailed 
requirement  not  required  by  the  Act  and 
remand  them  all  to  the  state. 

Response:  By  disapproving  the 
provisions  related  to  the  settlement 
agreement,  we  do  not  attempt  to  revise 
the  record.  The  public  record  of  the 
administrative  case  between  MSCC, 
ExxonMobil,  and  the  State  is  found  in 
the  state-adopted  SIP,  where  the 
provisions  are  included  in  the  MSCC 
and  ExxonMobil  stipulations.  Our 
disapproval  of  these  provisions  does  not 
hinge  on  whether  or  not  the  February 
1996  stipulation  was  accomplished  or 
was  necessary.  Our  disapproval  stems 
from  our  concern  that  including  these 
provisions  in  the  EPA-approved  SIP 
might  imply  that  the  settlement 
agreement  itself  is  federally  enforceable. 
That  result  would  be  inappropriate, 
because  we  are  disapproving  two  SIP 
elements  that  directly  resulted  from  the 
agreement,  the  stack  height 
demonstration  and  S02  control  plan  for 
MSCC  with  respect  to  the  100-meter 
stack.  Approving  the  provisions  that 
reference  the  State's  agreement  on  these 
issues  could  create  confusion  about 
their  possible  federal  enforceability  and 
possibly  conflict  with  our  explicit 
disapprovals. 

(3)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19,  comment 
#'s  14, 16,  and  81)  stated  that  our 
position  that  no  federally  cognizable 
right  to  emit  exists  is  unreasonable;  and 
that  we  have  approved  emission  rights 
for  some  sources  but  not  for  MSCC. 
Another  commenter  (Goetz  letter, 
document  #  IV.A-18,  exhibit  D, 
comment  #  VII,  p.  65)  stated  that  our 
proposal  not  to  approve  the  part  of 
ExxonMobil's  and  MSCC's  stipulations 
related  to  apportionment  of  the  airshed 
is  improper.  These  commenters  (MSCC 
letter,  document  #  rV.A-19,  comment 
#'s  43  and  51  and  Goetz  letter, 
document  #  IV.A-18,  exhibit  D, 
comment  #  VII,  p.  65)  stated  that, 
contrary  to  our  position  that  an  implied 
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right  to  pollute  conflicts  with  the  Act, 
the  Act  itself  provides  for  "emission 
rights"  and  property  rights  in  airsheds 
through  emission  trading. 

Response:  In  our  proposed 
rulemaking  action,  we  proposed  to 
disapprove  paragraph  1  of  the 
ExxonMobil  and  MSCC  stipulations  for 
an  additional  reason,  because  the 
paragraph  contained  the  statement  that 
the  companies  were  entering  into  the 
settlement  agreement,  in  part,  to 
preserve  their  respective  "rights  to 
apportionment  of  the  airshed."  See  64 
FR  at  40800.  We  declared  that  this 
statement  conflicts  with  the  purpose 
and  obligations  of  the  Act  because  air 
pollution  sources  do  not  have  an 
ownership  interest  in  the  ambient  air  or 
a  right  to  pollute  under  the  Act.  See  id. 

Our  proposed  disapproval  of  the 
statement  about  apportionment  may  not 
have  been  artfully  expressed.  We  did 
not  mean  to  imply  that  we  do  not 
recognize  emission  rights  created  by 
statute.  The  commenters  are  correct  that 
the  Act  authorizes  various  kinds  of 
emission  rights.  Section  110(a)(2)  of  the 
Act,  for  example,  provides  that  SIPs 
may  use  "auctions  of  emissions  rights" 
and  other  forms  of  emissions  trading  as 
an  enforceable  emission  control 
technique;  Title  IV  of  the  Act  authorizes 
trading  in  emission  allowances  under 
the  acid  rain  program.  Permanent  and 
enforceable  emission  reductions  may 
also  be  sold  as  offsets  for  purposes  of 
allowing  sources  to  construct  or  modif\- 
under  new  source  review  under  part  C 
(attainment  areas)  and  part  D  (non- 
attainment  areas)  of  title  I  of  the  Act. 

Such  statutory  rights  to  emit 
pollutants  are  not  permanent,  but  may 
be  changed  by  regulatory  action.  In  a 
future  SIP  revision,  the  State  might 
choose  to  redistribute  some  of  the 
burden  of  S02  control  in  the  Billings/ 
Laurel  area  to  achieve  a  different  policy 
goal.  Because  the  rights  are  created  by 
and  can  be  diminished  by  regulatory 
action,  they  are  not  the  kind  of  private 
property  protected  under  the  Fifth 
Amendment  to  the  Constitution.  See  the 
discussion  of  takings  and  emission 
rights  in  section  V.E,  above. 

The  phrase  "rights  to  apportionment 
of  the  airshed"  implies  possessory-  rights 
to  the  ambient  air,  as  if  the  State  or  the 
United  States  could  allocate  the 
atmosphere,  like  land  or  mineral  rights, 
to  competing  claimants.  We  were 
concerned  that  the  phrase  might  imply 
rights  less  conditional  than  those 
actually  created  under  the  Act  and  that. 
if  we  approved  this  language  into  the 
federally  enforceable  SEP,  our  approval 
might  imply  that  ExxonMobil  or  MSCC 
have  unconditional  rights  to  emit  at  the 
levels  established  in  the  State 


stipulations,  regardless  of  the  effect  of 
our  partial  disapproval  of  the  SIP. 

/.  Default  Approval  of  SIP 

We  proposed  action  on  the  Billings/ 
Laurel  S02  SIP  on  July  28,  1999. 

Summary  of  Comments  and  Response 

One  commenter  submitted  comments 
regarding  default  approval  of  the  SIP. 
We  have  considered  the  comments 
received  and  do  not  agree  with  the 
commenter. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments. 

(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV,A-19.  comment 
#'s  57  and  124)  stated  that  more  than 
one  vear  has  elapsed  from  the  date  of 
the  Governor's  submission  of  the  SIP 
revisions  for  the  Billings/Laurel  area 
before  we  published  the  proposed  rule 
to  approve,  disapprove,  and 
conditionally  approve  the  SIP.  The 
commenter  believes  that  our  failure  to 
take  final  action  on  the  SIP  may  have 
resulted  in  automatic  statutory  approval 
of  the  submission.  A  proposed  action  is 
not  a  final  action. 

Response:  The  SIP  revisions 
submitted  by  the  State  have  not  been 
approved  by  default.  The  requirements 
for  our  action  on  a  SIP  submission  are 
found  in  section  llO(k)  of  the  Act. 
Section  110(k)(l)  requires  us  to  make  a 
completeness  finding  within  60  days  of 
receipt  of  a  SIP  or  SIP  revision,  or  the 
submission  will  be  deemed  complete  si.\ 
months  after  it  is  submitted.  If  the  plan 
is  complete,  section  110(k)(2)  requires 
us  to  take  appropriate  action  within  12 
months  of  the  completeness  finding  or 
the  date  the  submission  is  deemed 
complete.  The  Billings/Laurel  SIP 
revisions  were  finally  submitted  on  July 
29,  1998.  We  did  not  make  a 
completeness  determination  on  this 
submission.  The  revision  was  deemed 
complete  as  a  matter  of  law  on  Ianuar\ 
29,  1999:  the  twelve-month  deadline  for 
action  would  be  Ianuar\'  29,  2000,  We 
proposed  to  approve  the  revisions  in 
part,  disapprove  them  in  part,  and 
conditionallv  approve  other  parts  on 
Julv  28,  1999. 

The  commenter  is  correct  that  the 
deadline  for  action  is  met,  not  by 
publishing  a  proposed  action,  but  by 
final  rulemaking.  The  commenter  is 
incorrect  in  suggesting  that  failure  to 
meet  the  12-month  deadline  means  that 
the  SIP  submission  is  approved  by 
default.  The  Act  does  not  authorize 
default  approval  of  a  SIP:  SIPs  must  be 
approved  under  sections  110(k)(3)  and 
(4)  of  the  Act.  These  provisions  require 
our  affirmative  action  to  approve  or 
disapprove  through  rulemaking,  after 


public  notice  and  opportunity  for 
comment. 

/.  Department  Discretion 

We  proposed  to  partially  approve  the 
SIP  because  the  Stale  had  addressed  our 
earlier  concerns  with  director  discretion 
provisions  in  the  SIP.  Our  proposal  was 
based  on  the  luly  1998  submittal  of  the 
SIP  and  our  interpretation  of  the 
modification  process. 

Summary  of  Comments  and  Response 

One  commenter  opposed  and  two 
commenters  supported  our  proposed 
action. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  partially  approve  the  SIP 
as  submitted  since  the  Stale  had 
addressed  our  earlier  concerns  with 
director  discretion  provisions. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
69)  stated  that  it  is  unnecessary  under 
the  Act  to  obtain  our  approval  for 
exercises  of  state  discretion  allowed  by 
the  SIP.  The  commenter  believes  that 
Montana  should  be  free  to  implement 
changes  as  "necessary  and  expedient"; 
in  the  unlikely  event  Montana 
implemented  a  change  which  made  the 
SIP  inadequate,  we  could  call  for  a  SIP 
revision.  The  commenter  objects  to  the 
"dual  approval  provisions "  of  the  SIP  as 
making  the  administrative  change 
process  unduly  cumbersome.  Two  other 
commenters  (Yellowstone  Vallev 
Citizens  Council  letter,  document  « 
IV.A-29,  and  Zaidlicz  letter,  document 
#  IV.A-30)  stated  that  we  must  review 
even-  SIP  language  change. 

flpsponse:  Section  llO(i)  of  the  Act 
prohibits  states  and  EP.^,  except  in 
certain  limited  circumstances  which  do 
not  apply  to  the  Billings/Laurel  SIP. 
from  taking  any  action  to  modify  a 
requirement  of  a  SIP  except  by  SIP 
revision.  We  do  not  agree  that  Montana 
or  EP,^  should  be  free  to  make  changes 
in  SIPs  whenever  "necessar}  or 
expedient,"  The  Act  requires  that 
changes  in  SIP  requirements  must  be 
made  by  the  SIP  revision  process, 
because  that  process  gives  the  public  the 
opportunity  to  review  and  comment  on 
the  reasonableness  and  adequacy  of  the 
requirements  that  are  to  be  imposed, 
and  gives  us  an  opportunity  to  review 
and  approve  all  changes. 

The  Billings/Laurel  SIP  allows  for  an 
informal  administrative  process  for 
making  certain  clerical  changes  and  for 
approving  alternative  requirements  in 
the  SIP,  primarily  with  respect  to 
monitoring.  The  State  and  we  consider 
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these  changes  and  approvals  so 
insignificant  that  they  may  be  made 
with  our  approval  but  w^ithout  public 
review,  without  contravening  the  intent 
of  section  llO(i)  of  the  Act.  The  SIP 
describes  the  process  by  which  the  State 
will  propose  such  changes  and 
approvals  for  us  to  review  and  approve 
before  they  can  be  implemented.  If  the 
process  is  used  in  accordance  with  the 
clarifications  we  made  in  our  proposed 
rulemaking  action  (See  64  FR  at  40796), 
we  believe  that  it  satisfies  the  intent  of 
section  llO(i).  Any  change  that  does  not 
qualify  for  the  informal  approval 
process  must  be  processed  as  a  SIP 
revision  under  section  110(a)(2).  EPA's 
"White  Paper  Number  2  for  Improved 
Implementation  of  the  Part  70  Operating 
Permits  Program"  by  Lydia  N.  Wegman, 
Office  of  Air  Quality  Protection  and 
Standards,  dated  March  5, 1996,  allows 
for  an  alternative  mechanism  for  making 
changes  to  SIPs  through  the  Title  V 
permit  process  (attachinent  to  document 
#  II.C-8). 

We  will  review  all  changes  to  the 
language  and  implementation  of  the 
Billings/Laurel  SIP  to  ensure  that  they 
are  the  kinds  of  minor  administrative 
changes  that  are  appropriate  to  make 
without  a  SIP  revision.  This  up-front 
process  of  review  and  approval  will  be 
less  cumbersome  for  the  State  and 
regulated  industry  than  having  us 
undertake  an  after-the-fact  inquiry  into 
the  appropriateness  of  a  particular 
change  and  then  initiate  a  SIP  Call,  if  we 
identify  an  inadequacy. 

K.  Quarterly  Data  Recovery  Rate  (QDRR) 

We  proposed  to  approve  the 
provisions  pertaining  to  the  quarterly 
data  recovery  rate  (QDRR)  for  the  CEMS 
because  the  State  had  addressed  our 
earlier  concerns  with  QDRR  provisions 
in  the  SIP.  Our  proposal  was  based  on 
the  July  1998  submittal  of  the  SIP  and 
our  interpretation  of  the  QDRR 
requirements. 

Summary  of  Comments  and  Response 

One  commenter  opposed  and  four 
commenters  supported  our  proposed 
action. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  partially  approve  the  SIP 
as  submitted  since  the  State  had 
addressed  our  earlier  concerns  with 
QDRR  provisions. 

The  following  is  a  summary  of  the 
corrunents  received  and  our  response  to 
the  comments: 

(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  conmient  # 
71)  objected  to  a  statement  by  MDEQ 
that  obtaining  data  100  percent  of  the 
time  is  required  under  the  SIP.  This 


commenter  believes  that  this  statement 
is  not  what  MSCC  agreed  to;  data  may 
not  always  be  recoverable  because  of 
other  requirements  or  events  not  under 
the  reasonable  control  of  the  source. 
Two  commenters  (Yellowstone  Valley 
Citizens  Council  letter,  document  # 
IV.A-29.  and  Zaidlicz  letter,  document 
#  IV.A-30)  stated  that  they  support  100 
percent  CEMS  availability,  unless  data 
loss  is  adequately  justified.  One 
commenter  (ExxonMobil  letter, 
document  #  IV.A-28)  agreed  with  our 
assessment  for  QDRR.  One  commenter 
(McGarity  letter,  document  #  IV.B-1) 
stated  that  missing  data  must  be  heavily 
penalized  and  suggested  that 
information  on  CEMS  data  availability 
should  be  instantaneously  accessible  to 
Yellowstone  County  residents  so  they 
can  participate  in  the  compliance 
assurance  process.  Finally,  this 
commenter  suggested  that  the  regulated 
industry  must  be  required  to  develop  an 
approved  Quality  Assurance  Control 
Plan  (QAPP)  for  CEMS  that  addresses 
daily  self  zero  and  calibration  auditing 
and  annual  RATA. 

Response:  We  agree  that  CEMS  should 
be  in  operation  and  their  data 
retrievable  at  all  times,  unless  failure  to 
operate  or  other  loss  of  data  is 
adequately  justified.  QDRR  is  the 
percentage  of  the  time  in  each  quarter 
when  CEMS  are  operating  and 
generating  valid  hoiu-ly  data  about  S02 
emissions.  The  stipulations  entered  into 
between  the  State  and  each  source  in 
the  Billings/Laurel  area  originally  set  a 
QDRR  of  90  percent  and  em  allowance 
of  up  to  192  hours  per  quarter  when 
CEMS  data  could  be  unavailable 
without  the  State  taking  enforcement 
action.  Given  the  high  reliability  of 
CEMG  when  they  are  operated  properly, 
we  believe  that  the  goal  for  CEMS  data 
recovery  should  be  100  percent. 
Anything  less  than  that  should  be 
excused  only  if  the  loss  of  data  has  been 
documented  and  justified. 

In  the  final  version  of  the  SIP,  the 
State  deleted  the  allowance  for  192 
hours  of  missing  CEMS  data  per  quarter 
and  expliciUy  required  the  sources  to 
use  "best  efforts"  to  achieve  the  highest 
QDRR  that  would  be  technically 
feasible.  The  90  percent  QDRR  remains 
in  the  stipulations  as  a  trigger  level  for 
state  action  as  an  assumed  level  of 
technical  feasibility.  The  State,  EPA, 
and  citizens  can  still  take  action  to 
enforce  the  CEMS  data  requirement 
when  a  source  has  met  the  90  percent 
QDRR  but  is  missing  ten  percent  or  less 
of  CEMS  data  for  a  quarter;  i.e.,  when  its 
data  recovery  rate  is  greater  than  90  but 
less  than  100  percent.  The  source  must 
show  that  the  data  loss  was  documented 
at  the  time  it  occurred  and  was  justified, 


for  example,  because  it  was  caused  by 
a  lightning  strike,  electrical  power 
outage,  or  other  circumstance  beyond 
the  operator's  control. 

With  respect  to  the  QAPP,  auditing 
and  annual  RATA  comment,  the  exhibit 
to  the  stipulations,  and  an  attachment  to 
the  exhibit,  for  each  source  contain  CEM 
performance  specification  requirements 
for  the  S02  and  H2S  CEMS  and  flow 
meters.  These  requirements  include 
daily  testing  and  annual  RATAs.  In 
addition  to  the  exhibit  requirements  for 
CEMS  and  flow  meters,  other 
documents  addressing  CEMS  operations 
are  to  be  developed.  These  documents 
include  quality  assurance  plans  and 
standard  operating  procedures.  These 
other  documents  are  not  being  included 
in  the  SIP.  See  discussion  in  section  M 
below. 

L.  Effect  of  the  Montana  Voluntary 
Environmental  Audit  Act 

We  stated  in  oiu'  proposed  rulemaking 
that  Montana's  audit  privilege  and 
penalty  immunity  law,  the  Voluntary 
Envirorunental  Audit  Act,  Mont.  Code 
Ann.  §§  75-1-101  et  seq.  (1999),  (H.B. 
293,  effective  October  1,  1997)  can  affect 
only  state  enforcement  and  cannot  have 
any  impact  on  federal  enforcement 
authorities.  We  stated  that  our  proposed 
action  should  not  be  construed  as 
making  any  determination  or  expressing 
any  position  regarding  the  State's  audit 
privilege  and  penalty  inununity  law. 

Summary  of  Comments  and  Response 

One  commenter  expressed  an  opinion 
of  how  the  State  should  implement  its 
audit  privilege  and  penalty  immunity 
law  and  EPA  oversight  of  the  SIP. 

We  have  considered  the  comment 
received  and  believe  our  statements  in 
our  proposed  rulemaking  action  on  the 
State's  audit  privilege  and  penalty 
immunity  law  are  still  appropriate. 

The  following  is  a  siunmary  of  the 
comments  received  and  oiu"  response  to 
the  comments: 

(1)  Comment:  One  commenter 
(Yellowstone  Valley  Citizen's  Council 
letter,  document  #  IV.A-29)  stated  that 
the  State  should  implement  Montana's 
Envirorunental  Voluntary  Audit  Act 
("Audit  Law")  in  a  maimer  that 
prevents  violations  of  federal  law,  and 
that  we  should  be  vigilant  in  oversight 
of  state  enforcement  of  the  SIP  in  cases 
where  alleged  polluters  invoke  the 
immunity  provisions  of  the  Audit  Law. 

Response:  Our  concerns  about  the 
effect  of  the  Audit  Law  on  the  State's 
ability  to  enforce  the  SIP  have  been 
addressed  by  a  formal  agreement  with 
the  State.  On  December  13, 1999,  EPA 
and  the  State  entered  into  a 
Memorandimi  of  Agreement  ("MOA") 
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(see  document  #  IV.C-32)  concerning 
the  effects  of  the  Audit  Law  on  state 
implementation  and  enforcement  of  all 
federal  environmental  programs  in 
Montana.  EPA  and  the  State  agreed  that, 
as  long  as  the  State's  legal  interpretation 
of  the  Audit  Law  (as  memorialized  in  a 
November  25, 1998  letter  from  Governor 
Marc  Racicot  and  Attorney  General 
Joseph  Maziu-ek  to  EPA  Regional 
Administrator  William  P.  Yellowtail) 
and  the  MOA  are  in"effect.  State 
programs  have  sufficient  authority  to 
maintain  or  obtain  delegation  of  federal 
environmental  programs.  The  MOA 
resolved  any  outstanding  issues 
between  the  State  and  EPA  concerning 
our  delegation  or  approval  of  federal 
programs  in  the  state  of  Montana, 
including  SIP  approvals.  In  our 
proposed  rulemajting  action,  we 
declared  that  the  Audit  Law  affected 
only  state  enforcement  authorities  and 
had  no  effect  on  the  ability  of  EPA  or 
citizens  to  enforce  the  SIP  under 
relevant  provisions  of  the  Act.  See  64 
FR  at  40804.  This  view  continues  to  be 
true.  We  agree  with  the  comment  that 
we  should  exercise  our  oversight  role 
with  particular  care  when  the  Audit 
Law  is  invoked  by  an  owner  or  operator 
of  a  soiure  seeking  immimity  from  civil 
or  administrative  penalties  for  violation 
of  the  Billings/Laurel  SEP. 

M.  Effect  of  State-Only  Provisions 

We  stated  in  our  proposed  rulemaking 
that  we  were  not  acting  on  State-only 
provisions  that  were  not  submitted  as 
part  of  the  SIP.  However,  if  we  were  to 
determine  that  the  State-only 
provisions,  as  implemented,  appeared  to 
constrain,  or  otherwise  have  a  chilling 
effect  on  the  State  enforcement  of  the 
SIP,  we  would  reconsider  our  approval 
or  take  other  appropriate  action  under 
the  Act. 

Summary  of  Comments  and  Response 

One  commenter  expressed  a  concern 
that  the  State-only  provisions  might 
create  loopholes  for  industrial  sources 
to  avoid  enforcement. 

We  have  considered  the  comments 
received  and  believe  our  statements  in 
oiu  proposed  rulemaking  action  on  the 
State-only  provisions  are  still 
appropriate. 

The  following  is  a  summary  of  the 
comments  received  and  oui  response  to 
the  comments: 

(1)  Comment:  One  commenter 
(Yellowstone  Valley  Citizen's  Council 
letter,  document  #  IV.A-29)  stated  that 
the  placement  of  certain  technical 
aspects  of  monitoring  requirements  and 
the  flare  provisions  in  a  "state-only" 
section  of  the  stipulations  created 
potential  loopholes  for  the  industrial 


sources  to  avoid  enforcement.  The 
commenter  expressed  concern  that  other 
technical  issues  might  be  hiding  in  the 
state-only  stipulations. 

Response;  The  'Additional  State 
Requirements"  adopted  by  the  MBER  in 
June  1998  include  documents  that  were 
not  incorporated  into  the  SIP  submitted 
to  us  for  approval  in  July  1998.  These 
dociunents  include  quality  assurance 
plans  and  standard  operating 
procedures  manuals  for  the  CEMS  for 
the  Billings/Laurel  sources,  together 
with  corrective  actions  plans  and 
alternative  monitoring  plans.  We  believe 
that  the.exclusion  of  these  documents 
from  the  federally  enforceable  SEP  will 
not  have  an  adverse  effect  on  the 
implementation  or  enforcement  of  SIP 
requirements.  We  believe  that  the 
opposite  could  be  true:  inclusion  of  the 
documents  in  the  federally  enforceable 
SIP  might  have  adversely  impacted  the 
ability  of  EPA  and  citizens  to  enforce 
the  SIP,  because  the  documents  contain 
department  discretion  provisions  which 
could  potentially  constrain  enforcement 
efforts.  For  that  reason,  in  our  proposed 
rulemaking  action  we  expressed  our 
concern  that  the  state-only  provisions 
related  to  CEMS  might  limit  or  have  a 
chilling  effect  on  state  enforcement  of 
the  SIP  and  our  intention  to  take 
appropriate  action  under  the  Act,  if  we 
found  that  were  true.  See  64  FR  at 
40803 — 40804.  We  intend  to  address  the 
exclusion  of  flare  provisions  from  the 
SIP  in  a  future  FEP.  as  discussed  in 
section  V.C,  above.  We  are  unaware  of 
any  other  technical  issues  or  potential 
loopholes  that  might  be  contained  in  the 
state-only  provisions. 

N.  Enforcement  and  MDEQ  Staffing 

In  our  Technical  Support  Document 
for  our  proposed  Action  on  the  Billings/ 
Laurel  S02  SIP  (document  #  III.B-1).  we 
proposed  to  approve  the  Billings/Laurel 
S02  SEP  as  meeting  the  "enforcement 
program  and  stationary  source 
regulations"  requirements. 

Summary  of  Commepts  and  Response 

Three  commenters  expressed  the 
concern  that  MDEQ  lack  sufficient 
resources  to  adequately  implement  and 
enforce  the  SIP. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  conclude  that  the 
Billings/Laurel  S02  SIP  meets  the 
"enforcement  program  and  stationary 
source  regulations"  requirements. 

(1)  Commen f;  Three  commenters 
expressed  the  concern  that  MDEQ  lacks 
sufficient  resources  to  adequately 
implement  and  enforce  the  SIP.  Two 
commenters  (Yellowstone  Valley 
Citizen's  Council  letter,  document 


#  IV.A-29,  and  Zaidlicz.  document  # 
IV.A-30)  stated  that  we  must  insure  that 
the  SIP  is  enforceable  and  that  the  State 
will  have  adequate  resources  allocated 
to  effectively  implement,  monitor  and 
police  it.  One  of  these  commenters 
stated  that  two  MDEQ  staff  members  are 
responsible  for  the  enforcement  of  air 
quality  standards  for  eastern  Montana, 
where  70  percent  of  the  air  pollution 
sources  and  most  of  the  CEMS  are 
located,  and  that  the  workload  is  too 
great  for  two  people.  This  commenter 
also  indicated  they  supported  a  bill  in 
the  last  Montana  legislative  session  to 
increase  staff  in  eastern  Montana,  but 
MDEQ  testified  against  the  bill  and  it 
was  defeated.  Finally,  this  commenter 
stated  that  we  should  monitor  SIP 
implementation  carefully  to  safeguard 
the  goal  of  improving  air  quality  in  the 
Billings/Laurel  area.  The  other 
commenter  expressed  the  concern  that 
the  MDEQ  does  not  have  adequate 
resources  and  staff  to  track  compliance 
and  maintenance  of  the  Billings/Laurel 
SIP  and  other  federally  mandated  air 
quality  programs  being  delegated  for 
state  jurisdiction  and  that  this  puts 
human  health  and  safety  in  jeopardy 

Another  commenter  (McGarity  letter, 
document  «  IV.B-1)  stated  that  turnover 
and  low  staff  salaries  have  left  MDEQ  in 
a  shambles;  MDEQ  staff  is  under- 
resourced  and  over-worked,  and  cannot 
be  counted  on  to  develop  and  enforce 
complicated  compliance  plans.  This 
commenter  urged  us  to  keep  it  as  simple 
as  possible — no  "bells,"  no  "whistles." 
and  no  parametric  monitoring  with 
statistical  averaging  over  ill-defined 
periods  of  time.  This  commenter  also 
stated  that  we  should  seriously  consider 
assuming  S02  program  responsibility 
until  the  MDEQ  is  in  a  position  to  do 
an  adequate  job. 

Response:  Congress  intended  that 
states  have  primar\-  responsibility  for 
implementing  and  enforcing  their  SIPs. 
We  have  an  oversight  s§condar\'  role 
and  may  take  enforcement  action  under 
section  113  of  the  Act  for  violation  of  a 
SIP  when  a  state  does  not  take  action  or 
when  its  action  is  considered 
ineffective.  We  intend  to  carry  out  our 
oversight  responsibility  with  particular 
care  in  the  Billings/Laurel  area,  where 
we  have  already  identified  potential 
concerns  about  the  practical 
enforceabilitv  of  certain  provisions  of 
the  SIP. 

We  have  regular  meetings  with  MDEQ 
to  discuss  all  compliance  issues  related 
to  the  Act.  We  review  facilities  with 
identified  violations  and  discuss  the 
State's  proposed  or  on-going  action  to 
address  these  violations.  There  is  no 
indication  at  this  time  that  MDEQ  is 
failing  to  meet  its  responsibility  to 
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monitor  compliance  and  take 
appropriate  enforcement  with  respect  to 
the  federally  enforceable  SIP.  These 
Billings/Laurel  SIP  revisions  have  not 
been  subject  to  our  oversight  until  now. 
when  this  final  partial  approval  will 
make  most  of  the  provisions  federally 
enforceable.  We  will  oversee  the  State's 
efforts  to  monitor  compliance  with  the 
new  requirements  after  today  s  final 
rulemaking,  with  particular  emphasis 
on  the  variable  emission  limitations  and 
the  effects  of  state-only  provisions, 
which  were  identified  in  our  proposed 
rulemaking.  See  64  FR  at  40794^0795 
and  40803-40804.  If  we  find  that  die 
State  lacks  adequate  resources  to  pursue 
any  violadon  of  the  Billings/Laurel  SIP 
or  if  a  state  enforcement  response  is 
inadequate,  we  will  take  appropriate 
action. 

O.  Reasonably  Available  Control 
Measures  (RACM)  Including  Reasonably 
Available  Control  Technology  (RACT I 
and  Reasonable  Further  Progress  (RFPj 
at  CENEX 

We  proposed  to  conclude  that  the 
RACM  (including  RACT)  requirements 
have  not  been  met  in  the  Laurel  S02 
nonattainment  area. 

Summary  of  Comments  and  Response 

Two  comment  letters  contained 
comments  pertaining  to  our  proposal  on 
RACM  (including  RACT)  and  RFP.  The 
two  commenters  stated  we  should  not 
be  disapproving  the  SIP  as  it  pertains  to 
these  requirements. 

We  have  considered  the  comments 
received  and  sdll  believe  it  is 
appropriate  to  conclude  that  the  RACM 
(including  RACT)  requirements  have 
not  been  met  in  the  Laurel  SO  2 
nonattainment  area. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  One  commenter  (Cenex 
letter,  docimient  #  IV.A-26)  stated  that 
since  our  concern  regarding  flares  is  a 
non-issue  the  Laurel  area  has 
demonstrated  compliance  with  the  S02 
NAAQS  and  RACM/RACT  and  RFP 
have  been  met. 

Response:  We  do  not  believe  our 
concerns  regarding  flares  are  a  non- 
issue.  We  still  believe  the  attainment 
demonstration  is  not  approvable 
without  enforceable  emission 
limitations  on  flares.  See  our  response 
to  flare-related  conunents  in  section 
V.C,  above.  As  indicated  in  our  TSD 
(document  #  III.B-1),  for  S02  we 
interpret  RACM  (including  RACT)  as 
those  control  measures  that  are 
necessary  for  attainment  of  the  NAAQS. 
Section  171(1)  of  die  Act  defines  RFP  as 
the  "annual  incremental  reductions  in 


emissions  *   *   *  which  are  required  for 
purpose  of  ensuring  attainment  of  the 
applicable  NAAQS  by  the  applicable 
date." 

Since  we  believe  that  the  State  has  not 
demonstrated  attainment  of  the  S02 
NAAQS  in  Laurel  because  the  SIP  lacks 
enforceable  limitations  for  flares,  we 
believe  it  is  necessary  to  conclude  that 
the  RACM  (including  RACT)  and  RFP 
requirements  have  not  been  met. 

(2)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment 

#  109)  stated  that  proposing  to 
disapprove  the  attainment 
demonstration  is  not  related  to    - 
determining  that  RACM/RACT  have  not 
been  met. 

Response:  See  response  to  comment 
( 1 ) above 

(3)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment 

#  110)  stated  that  Laurel  is  in 
compliance  with  the  NAAQS,  that 
modeling  shows  attainment  of  the 
NAAQS  in  Laurel,  and  that  our 
dissatisfaction  with  the  Billings  model 
should  not  impact  our  determination 
about  RFP. 

Response:  See  response  to  comment 
(1)  above.  Additionally,  our  disapproval 
of  the  attainment  demonstration  is  not 
based  entirely  on  the  Billings  stack 
height  issue.  Therefore,  the  Billings  area 
modeling  is  not  the  sole  reason  why  we 
believe  it  is  necessary  to  conclude  that 
the  RFP  requirements  have  not  been 
met. 

P.  MSCC'S  Auxiliary  Vent  Stacks 

We  proposed  to  disapprove  the 
emission  limitation  on  the  auxiliary 
vent  stacks  because  the  SIP  does  not 
restrict  the  type  of  fuel  burned  in  the 
boilers  and  heaters  when  they  are 
exhausting  out  the  auxiliary  vent  stacks. 

Summary  of  Comments  and  Response 

Three  commenters  submitted 
comments  on  our  proposed  action.  One 
commenter  believes  that  adjustments 
should  be  made  to  MSCC's  exhibit  and 
die  other  commenters  believe  we  are 
being  overly  burdensome. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  disapprove  the  emission 
limitation  on  the  auxiliary  vent  stacks 
because  the  SIP  does  not  restrict  the 
sulfur  content  of  the  fuel  burned  in  the 
boilers  and  heaters  when  they  are 
exhausting  out  the  auxiliary  vent  stacks 
and  does  not  contain  a  monitoring 
method  that  would  make  the  emission 
limitation  practically  enforceable. 21 


The  following  is  a  summeiry  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  One  commenter 
(Simonich  letter,  document  #  rV.A-23. 
comment  #  4C)  agrees  that  adjustments 
should  be  made  to  the  SIP  to  address 
auxiliary  vent  stacks. 

Response:  We  agree  with  the 
commenter. 

(2)  Comment:  The  other  commenters 
(Goetz  letter,  document  #  IV.A-23, 
exhibit  C;  MSCC  letter,  document  # 
IV.A-19.  comment  #'s  68.  80,  121; 
MSCC  letter,  document  #  IV.A-20, 
comment  #  lOB)  stated  that  the  auxiliary 
vent  stack  sources  are  trivial  and  even 

if  the  limitations  were  exceeded  this 
would  not  harm  the  attainment  of  the 
NAAQS  since  these  vents  are  not 
contribudng  to  the  controlling  receptor. 
One  of  the  commenters  (MSCC  letter, 
document  #  rV.A-19,  comment  #'s  80, 
121;  MSCC  letter,  document  #  IV.A-20. 
comment  #  lOA)  stated  that  our  concern 
regarding  the  potential  for  the  auxiliary 
vent  stacks  to  exceed  their  emission 
limitation  if  fuel  high  in  H2S  were 
burned  is  not  unique  to  MSCC.  The 
commenter  stated  we  should  strike  the 
limitation  rather  than  add  more  burdens 
to  the  source.  Commenters  (MSCC  letter, 
document  #  rV.A-19,  comment  #  lOC; 
Goetz  letter,  document  #  IV.A-23, 
exhibit  C)  stated  that  having  an 
emission  limitation  invites  the  question 
of  how  are  the  emissions  to  be 
monitored  and  enforced,  how  is  the  gas 
to  be  determined  to  be  low  sulfur  or 
sweetened.  One  commenter  (MSCC 
letter,  docimient  #  rV.A-19,  comment 
#'s  lOD,  lOE)  indicated  that  we  never 
raised  this  issue  in  prior  discussions 
and  that  other  local  vents  in 
Yellowstone  County  are  not  covered  by 
federally  enforceable  limitations. 

Response:  Although  the  commenter 
believes  the  auxiliary  vent  stack 
emissions  are  trivial,  we  assume  that 
emission  limitations  on  the  auxiliary 
vent  stacks,  along  with  the  other 
emission  limitations  in  the  SIP,  were 
established  to  assure  attainment  of  the 
NAAQS.  Therefore,  we  also  assume  that 
if  any  of  the  limitations  are  exceeded, 
attainment  of  the  NAAQS  cannot  be 
assured.  Regardless  of  whether  the 


"  In  our  proposed  action  on  MSCC's  auxiliary 
vent  slaclcs  we  indicated  that  we  believed  it  was 
appropriate  to  disapprove  the  emission  limit  on  the 


auxiliary  vent  stacks  because  the  SIP  did  not  restrict 
the  type  of  fuel  burned  in  the  boilers  and  heaters 
when  exhausting  out  the  auxiliary  vent  stacks.  After 
reviewing  the  comments  received  on  our  proposed 
action  of  MSCC's  30-meter  stack  emission  limit  [see 
comments  and  responses  in  V.Q.,  below),  we  still 
believe  the  auxiliary  vent  stack  emission  llmitatioa 
should  be  disapproved.  However,  in  lieu  of 
restricting  the  type  of  fuel  burned,  we  believe  the 
SIP  should  restrict  the  sulfur  content  of  the  fuel 
burned  and  provide  a  method  for  measuring  the 
sulfur  content  of  that  fuel,  i.e.,  make  the  emission 
limit  practically  enforceable. 
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auxilian'  vent  stack  emission  limitations 
are  needed  for  attainment,  the  State 
included  the  auxiliarv-  vent  stack 
emission  limitations  in  the  SIP  as  an 
enforceable  control  strategy.  We  are 
concerned  whether  the  emission 
limitations  are  truly  enforceable  and 
want  to  assure  that  they  are.  There  may 
be  other  local  vent  stacks  in  the 
Yellowstone  County  area  that  do  not 
contain  specific  emissions  limitations  in 
the  SIP.  We  believe  the  SIP  does  not 
need  to  contain  emission  limitations  on 
other  local  vent  stacks  but  does  need  to 
contain  emission  limitations  on  the 
MSCC  auxiliary  for  two  reasons.  First, 
the  MSCC  auxiliary  vent  stacks  are  part 
of  a  major  source  that  is  already  being 
controlled  in  the  SIP.  Second,  we 
assume  that  the  other  local  vent  stacks 
are  truly  minor  sources  and  all  these 
other  minor  sources'  (e.g.,  local  vent 
stacks)  emissions  have  been  included  in 
the  background  concentration  used  in 
modeling.  We  typically  include  minor 
emission  points  (where  the  emission 
point  is  the  entire  source)  in  the 
background  concentration. 

The  commenter  stated  that  the 
potential  to  violate  the  auxiliary  vent 
stack  emission  limitation  if  it  bui^s  fuel 
high  in  H2S  is  not  unique  to  MSCC.  We 
are  assuming  that  the  commenter  means 
that  other  sources  could  burn  fuel  high 
in  H2S  and  violate  their  limitatioi]is. 
Although  this  is  true,  other  sources 
controlled  by  the  SIP  have  CEMS  br 
other  methods  to  measure  H2S  or  sulfur 
content  in  fuel  burned  and  flow  of  the 
fuel  to  heaters  and  boilers.  Therefore, 
for  the  other  sources  there  is  a  better 
tool  to  assess  whether  emission 
limitations  are  being  met. 

We  realize  that  the  emissions  from  the 
auxiliary'  vent  stacks  at  MSCC  are  not 
large.  However,  to  assiue  that  the 
emission  limitation  is  being  met,  we 
believe  the  sulfur  content  of  fuel  burned 
in  the  heaters  and  boilers,  when  they  are 
exhausting  through  the  auxiliary  vent 
stacks,  should  be  restricted  and  that 
compliance  with  the  emission  limitation 
should  be  monitored  by  measuring  the 
H2S  concentration  in  the  fuel.  The 
MSCC  exhibit  submitted  as  part  of  the 
SIP  already  contains  reporting 
provisions  that  require  MSCC  to  submit 
quarterly  reports  which  include 
estimates  of  the  3-hour  and  24-hour  S02 
emissions  from  the  30-meter  stack  and 
auxiliarv  vent  stack  [see  document  II.E- 
2,  sections  7(C)(l)(k)  and  (1)  of  the 
MSCC  exhibit).  MSCC  will  need  to 
know  the  H2S  concentration  of  the  fuel 
burned  in  the  boilers  and  heaters  to  be 
able  to  estimate  the  3-hour  and  24-hour 
S02  emissions  from  the  auxiliary  vent 
stacks.  We  do  not  envision  that 
restricting  the  sulfur  content  of  fuel 


burned  in  the  boilers  and  heaters  when 
they  are  venting  out  the  auxiliarv-  vent 
stacks  and  monitoring  the  H2S 
concentration  of  the  fuel  burned  will 
impose  unduly  burdensome  compliance 
or  reporting  requirements  on  MSCC. 

Finallv,  we  agree  that  we  may  not 
have  raised  this  issue  in  prior  comments 
we  provided  the  State  on  the  SIP.  We  trv- 
to  identify  all  our  concerns  with  SIPs 
when  we  review  them  in  draft  form. 
However,  just  because  we  have  not 
identified  a  potential  problem  with  a 
draft  SIP  does  not  preclude  us  from 
addressing  that  concern  when  the  SIP  is 
submitted  in  final  form.  We  understand 
that  the  earlier  MSCC  exhibits  (those 
submitted  prior  to  the  July  1998 
submittal)  adopted  by  the  State  did  not 
contain  provisions  to  address  the 
auxiliary  vent  stacks.  Thus,  we  did  not 
have  the  chance  to  raise  the  issue  until 
after  the  SIP  was  submitted. 

Q.  MSCC's  30-Meter  Stack 

We  proposed  to  approve  the  SIP  as  it 
applies  to  MSCC's  30-meter  stack 
emission  limitation  for  S02,  even 
though  the  30-meter  stack  does  not  have 
a  CEMS  or  parametric  monitoring 
system.  Our  proposed  approval  relied 
on  the  fact  that  the  SIP  restricts  the 
units  that  can  exhaust  through  the  30- 
meter  stack  to  certain  boilers  and 
heaters,  which  may  only  burn  low- 
sulfur  fuel  gas  or  natural  gas.  We 
believed  that  the  fuel  limitation  on  the 
boilers  and  heaters  would  assure 
compliance  with  the  emission 
limitation.  The  sulfur  concentration  in 
natvual  gas  is  generally  low  enough,  we 
believe,  to  assure  compliance  with  the 
S02  limitation.  However,  as  we  stated 
in  our  proposal,  we  were  concerned  that 
the  SIP  does  not  provide  a  definition  of 
the  term  "low  sulfur  fuel  gas.  "  We 
proposed  to  interpret  the  term  "low 
sulfur  fuel  gas"  to  mean  "properly 
sweetened  fuel  gas."  The  MDEQ 
indicated  to  us  that  MSCC  supplies  the 
same  sweetened  refiner\'  fuel  gas  it 
burns  in  its  boilers  and  heaters  to  the 
ExxonMobil  refinery-,  and  that 
concentrations  of  H2S  in  the  refinery 
fuel  gas  at  ExxonMobil  measure  less 
than  100  ppm  under  normal  operating 
conditions.  Our  proposed  approval  thus 
relied  on  our  interpretation  of  the  term 
"low  sulfur  fuel  gas"  and  some 
assurance  about  the  levels  of  H2S  in  the 
fuel  gas  MSCC  burns  in  its  boilers.  In 
our  proposal,  we  stated  that  we  might 
create  a  definition  for  the  term  "low 
sulfur  fuel  gas  "  when  we  promulgated 
a  FTP  to  fill  in  the  gaps  for  SIP 
provisions  we  were  proposing  to 
disapprove. 


Summan.-  of  Comments  and  Response 

We  received  two  comments  pertaining 
to  our  inferpretation  of  "low  sulfur  fuel 
gas."  One  commenter  suggested  that  we 
approve  a  specific  definition  of  the 
term,  while  the  other  commenter 
objected  to  our  interpretation. 

We  have  considered  the  comments 
received  and,  on  further  investigation, 
conclude  that  our  interpretation  of  the 
term  "low  sulfur  fuel  gas  "  to  mean 
properly  sweetened  fuel  gas  is  not 
sufficient  to  assure  compliance  with  the 
30-meter  stack  limitation  at  MSCC. 
Because  the  30-meter  stack  lacks  a 
CEMS.  parametric  monitoring  system,  or 
other  reliable  compliance  monitoring 
method,  in  this  final  action  we  are 
limitedlv  approving  the  emission 
limitation  on  the  30-meter  stack  for  its 
strengthening  effect  on  the  SIP,  but  are 
limitedly  disapproving  the  limitation  for 
its  lack  of  a  compliance  monitoring 
method. 

The  following  is  a  summary-  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  One  commenter 
(Zaidlicz  letter,  document  #rV.A-30) 
stated  that  the  definition  of  "low  sulfur 
content"  should  be  no  more  than  30 
ppm,  rather  than  the  proposed  100  ppm 

Response:  In  our  proposed  approval 
we  did  not  assign  a  numerical  value  to 
the  term  "low  sulfur  fuel  gas.  "  Instead, 
we  relied  on  an  interpretation  of  the 
term  as  meaning  "properly  sweetened 
fuel  gas  "  that  has  been  treated  in  an 
amine  unit  to  remove  H2S.  In  acting  on 
a  submitted  SIP  revision,  we  can  only 
approve  or  disapprove  the  requirements 
the  State  has  adopted  in  the  SIP  We 
have  no  authority,  as  part  of  our 
approval  or  disapproval  under  section 
110{k)  of  the  Act.  to  create  a  definition 
for  an  undefined  term  in  the  SIP. 

In  response  to  the  comment,  we 
investigated  further  to  determine  what 
level  of  H2S  concentrations  would 
assure  compliance  with  the  30-meter 
stack  limitation  in  the    worst  case."  The 
State  provided  calculations  to  show  the 
H2S  concentration  in  fuel  gas  that 
MSCC  would  need  to  achieve  in  order 
to  meet  the  30-meter  stack  emission 
limitation  if  all  of  the  boilers  and 
heaters  allowed  to  vent  to  the  30-meter 
stack  were  venting  at  the  same  time  [see 
document  #  IV.C-23).  The  State  found 
that,  to  meet  the  emission  limitation 
under  these  conditions  the  maximum 
H2S  concentration  could  not  exceed  280 
ppm,  assuming  a  nominal  fuel  gas  value 
of  1,000  Btu's  per  standard  cubic  foot 
(Btu/scf).  The  calculations  indicate, 
however,  that  the  nominal  fuel  gas  value 
at  MSCC  could  be  between  350  and 
1500  Btu/scf.  We  re-ran  the  calculations. 
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assuming  a  worst-case  nominal  fuel  gas 
value  of  350  Btu/scf.  We  found  that,  in 
order  to  meet  the  30-meter  stack 
emission  limitation  when  all  five  boilers 
and  heaters  a'^e  venting  to  the  30-meter 
stack  at  that  nominal  fuel  gas  value,  the 
maximum  H2S  concentration  could  not 
exceed  100  ppm  (see  document  #  IV. C- 
24). -2  Thus  it  is  not  necessary  to  restrict 
the  concentrations  to  30  ppm  or  less. 
The  problem  remains,  however,  that 
"low  sulfur  fuel  gas"  is  not  defined  in 
the  SIP  as  meaning  fuel  gas  with  H2S 
concentrations  of  100  ppm  or  less.  In 
addition,  MSCC  does  not  have  a 
monitoring  system  to  measure  H2S 
concentrations  in  its  fuel  gas. 

(2)  Comment:  The  other  commenter 
(MSCC  letter,  document  #  IV.A-19, 
comument  #  78;  MSCC  letter,  document 
#  IV.A-20,  comment  #11)  objected  to 
our  interpretation  regarding  "properly 
sweetened  fuel  gas."  The  commenter 
stated  that  our  interpretation  is 
unnecessaiy  and  leads  to  further 
confusions.  According  to  this 
commenter,  even  if  the  gas  were  not 
properly  sweetened,  the  stack  could  still 
meet  its  limit.  The  commenter  believes 
that  MSCC  has  agreed  not  to  vent  the 
prior  high  S02  emissions  from  the  30- 
meter  stack,  and  that  should  be 
sufficient  for  purposes  of  SIP  approval. 
The  commenter  also  believes  that  it  is 
"beyond  reason"  to  even  limit  the  30- 
meter  stack  and  that  we  should 
disapprove  the  SIP  for  establishing  a 
limitation  on  such  a  minor  source.  The 
commenter  stated  that  the  concept  was 
to  be  gas  meeting  the  terms  of  the 
Montana  sulfur  in  fuel  rule,  as  clarified 
by  the  stipulation. 

Response:  The  commenter  stated  that 
it  is  unreasonable  to  even  limit  the 
emissions  from  the  30-meter  stack, 
because  they  are  so  minor.  We  assume 
that  the  emission  limitation  on  the  30- 
meter  stack,  along  with  the  other 
emission  limitations  in  the  SIP,  was 
established  to  assure  attainment  of  the 
NAAQS.  Therefore,  we  also  assume  that 
if  any  of  the  emission  limitations  are 
exceeded,  attainment  of  the  NAAQS 
cannot  be  assured.  Regardless  of 
whether  the  30-meter  stack  emission 
limitation  is  needed  for  attainment,  the 
State  believed  it  was  necessary  to 
include  the  limitation  in  the  SIP  as  an 
enforceable  control  strategy. 


*'Our  calculations  were  based  on  information 
received  from  the  DEQ  on  .A.pril  21.  1998  (document 
#  IV.C-231.  However,  based  on  MDEQs  Operating 
Permit  Technical  Review  Document  for  MSCC's 
Title  V  permit,  the  fuel  burning  potential  of  boilers 
H-1.  Hl-A,  Hl-1,  and  Hl-2,  which  may  exhaust 
to  the  30-meter  stack,  may  be  underestimated  bv  15 
percent  of  more  (document  »  IV.C-75).  Therefore, 
the  H2S  concentration  of  the  fuel  gas  may  need  to 
be  less  than  the  1000  ppm  we  calculated  for  the  30- 
meter  stack  emission  limit  to  be  achieved. 


Generally,  when  emission  limitations 
are  established  in  SIPs.  we  require  that 
the  SIP  contain  methods  to  assure  that 
the  limitations  are  being  met  and  are 
enforceable.  For  the  30-meter  stack 
limitation,  the  SIP  requires  that  MSCC 
report  the  date  and  time  when 
emissions  are  exhausted  from  the  stack, 
the  particular  units  that  are  exhausting 
from  the  stack,  and  engineering 
estimates  of  emissions  from  the  stack. 
More  specifically,  the  SIP  limits  the 
units  (the  particular  boilers  and  heaters) 
that  can  exhaust  from  the  stack  and  the 
type  of  fuel  ("low  sulfur  fuel  gas"  or 
natural  gas)  the  boilers  and  heaters  can 
burn  when  they  are  exhausting  out  the 
30-meter  stack.  We  recognize  that  the 
emissions  from  the  30-meter  stack  are 
not  large.  Nonetheless,  in  order  to 
assure  that  the  emission  limitation  is 
being  met  at  all  times,  we  believe  that 
the  type  of  fuel  burned  in  the  boilers 
and  heaters  when  they  are  exhausting 
through  the  30-meter  stack  would  need 
to  be  limited  and  better  defined. 

Our  proposed  approval  of  MSCC's  30- 
meter  stack  limitation  relied  on  our 
interpretation  of  the  term  "low  sulfur 
fuel  gas"  as  meaning  "properly 
sweetened  fuel  gas"  which  has  been 
treated  in  an  amine  unit  to  remove 
hydrogen  sulfide.  Both  comments  called 
this  interpretation  into  question.  When 
we  investigated  further,  we  determined 
that  compliance  with  the  30-meter  stack 
limitation  can  be  assured  if  the  fuel  gas 
burned  in  the  boilers  and  heaters  that 
exhaust  to  the  stack  is  limited  to  H2S 
concentrations  of  100  ppm  or  less  [see 
document  #'s  IV.C-23  and  IV.C-24).23 
Not  only  is  an  interpretation  or 
definition  of  the  term  "low  sulfur  fuel 
gas"  necessary  to  assure  compliance 
with  the  30-meter  stack  emission 
limitation,  the  interpretation  or 
definition  must  also  incorporate  the 
notion  that  "low  sulfur"  fuel  gas  has 
H2S  concentrations  of  100  ppm  or  less. 
MSCC,  however,  lacks  a  monitoring 
system  to  measure  H2S  concentrations 
in  the  fuel  gas  burned  in  the  boilers  and 
heaters  that  vent  to  the  30-meter  stack, 
and  so  lacks  a  method  to  assure  that 
only  "low  sulfur  fuel  gas"  is  being 
burned. 

We  tried  to  determine  if  an  alternative 
method  of  measuring  H2S 
concentrations  could  be  used.  In  its 
September  3,  1998  letter,  the  State 
indicated  that  MSCC  bums  the  same 
sweetened  refinery  fuel  gas  in  its  boilers 
and  heaters  that  it  returns  to 
ExxonMobil,  implying  that  the  H2S 
concentration  of  the  refinery  fuel  gas 
burned  in  MSCC's  heaters  and  boilers 
would  be  equivalent  to  the  H2S 


"  Sep  footnote  22. 


concentration  measured  in 
ExxonMobil's  refiner>'  fuel  gas  [see 
document  #  n.E-9).  According  to  the 
letter,  available  data  from  ExxonMobil's 
H2S  monitors  show  that  ExxonMobil's 
refinery  fuel  gas  rarely  exceeds  100  ppm 
H2S.  However,  we  have  since  learned 
that,  before  ExxonMobil  measures  the 
H2S  concentration,  it  may  dilute  the 
refinery  fuel  gas  it  receives  from  MSCC 
with  natural  gas  [see  document  #  IV. C- 
25).  The  H2S  concentration  measured  in 
ExxonMobil's  refinery  fuel  gas  thus 
could  be  lower  than  the  H2S 
concentration  in  the  fuel  gas  burned  in 
MSCC's  heaters  and  boilers.  As  a 
consequence,  the  H2S  concentration  of 
ExxonMobil's  refinery  fuel  gas  cannot 
be  used  as  an  indicator  of  the  H2S 
concentration  of  fuel  gas  burned  in 
MSCC's  heaters  and  boilers;  the  H2S 
monitoring  system  at  ExxonMobil  will 
not  serve  to  assure  compliance  with  the 
emission  limitation  on  MSCC's  30-meter 
stack. 

The  commenter  stated  that  the 
intention  was  that  the  gas  would  meet 
the  terms  of  the  Montana  sulfur  in  fuel 
rule  as  clarified  by  the  stipulation. 
Montana's  sulfur  in  fuel  rule,  found  in 
the  Administrative  Rules  of  Montana 
(ARM)  17.8.322,  limits  the  sulfiir 
content  of  liquid,  sohd  or  gaseous  fuels 
burned.  MSCC's  stipulation,  paragraph 
14,  modifies  ARM  17.8.322  to  "mean 
that  no  person  shall  bum  solid,  liquid, 
or  gaseous  fuels  such  that  the  aggregate 
sulfur  content  of  all  fuels  burned  within 
a  plant  during  any  day  exceeds  one 
pound  of  sulfur  per  million  BTU  fired. 
The  rule  shall  be  interpreted  to  allow  for 
a  daily  deviation  of  0.1  pound  of  sulfur 
per  million  BTU  fired.  "The  rule  shall  be 
interpreted  to  allow  the  blending  of  all 
fuels  biuned  in  a  plant  during  a  given 
time  period  in  determining  the  aggregate 
sulfur  content  for  purposes  of  the  mle, 
and  it  shall  not  be  construed  to  require 
the  blending  or  physical  mixing  of  fuels 
at  any  given  furnace  or  heater  within  the 
plant  complex."  Because  MSCC's 
stipulation  modifies  how  ARM  17.8.322 
is  interpreted,  we  do  not  understand 
how  relying  upon  the  "modified"  rule 
would  address  our  concern. 
Specifically,  MSCC's  stipulation 
interprets  ARM  17.8.322  as  applying  on 
a  "plant-wide"  basis.  Therefore,  boilers 
and  heaters  not  vented  to  the  30-meter 
stack  would  be  considered  in 
determining  whether  the  sulfur  in  fuel 
meets  the  mle.  Additionally,  MSCC's 
stipulation  indicates  that  the  sulfur  in 
fuel  requirement  is  a  "daily" 
requirement.  MSCC  could  not  assure 
compliance  with  a  3-hour  emission 
limit  based  on  a  daily  requirement. 
Finally,  even  if  the  sulfur  in  fuel  rule  is 
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controlling,  the  sulfur  content  in  the 
hiel  would  still  need  to  be  determined 
to  assure  compliance  with  the  sulhir  in 
hiel  rule. 

In  response  to  the  comments  received 
and  as  a  result  of  further  investigation 
of  the  issue,  we  conclude  that  the 
emission  limitation  for  MSCC's  30- 
meter  stack  is  not  practically 
enforceable.  The  limitation  on  fuel  for 
the  heaters  and  boilers  that  vent  to  the 
stack  is  not  adequate  to  assure 
compliance  with  the  emission 
limitation,  because  the  fuel  limitation 
does  not  specifically  limit  the  level  of 
H2S  in  the  fuel  and,  in  any  case,  MSCC 
lacks  a  method  for  measuring  H2S 
concentrations  in  the  fuel.  We  are 
limitedly  approving  the  emission 
limitation  for  the  30-meter  stack  for  its 
strengthening  effect  on  the  SIP,  but  are 
limitedly  disapproving  the  limitation  for 
the  lack  of  a  compliance  monitoring 
method  that  would  make  the  emission 
limitation  practically  enforceable.  In  a 
later  action,  we  intend  to  develop  and 
promulgate  a  compliance  monitoring 
method  for  the  emission  limitation  for 
MSCC's  30-mete'-  stack,  when  we 
complete  a  FIP  to  fill  in  the  gaps  for  the 
SIP  provisions  we  are  disapproving 
today. 

R.  ExxonMobil's  and  CENEX'S  Refinery 
Fuel  Gas  Limitation 

We  proposed  to  conditionally  approve 
the  SIP  as  it  applies  to  ExxonMobirs 
refinery  fuel-gas  combustion  emission 
limitations  and  attendant  compliance 
monitoring  methods,  in  sections  3(A)(1). 
3(B)(2),  4(B),  and  6(B)(3)  of 
ExxonMobil's  exhibit,  because  the 
Governor  committed  to  address  our 
concerns  with  the  method  for 
monitoring  compliance  with  the 
emission  limitation.  We  also  proposed 
to  approve  Cenex's  method  for 
determining  H2S  in  the  refinery  fuel 

gas. 

On  May  4,  2000  the  Governor  of 
Montana  submitted  a  SIP  revision  to 
fulfill  the  commitments  on  which  the 
proposed  conditional  approval  was 
based. 

Summar\'  of  Comments  and  Response 

Five  comment  letters  contained 
comments  on  our  proposed  action. 
Three  commenters  believe  we  should 
place  more  requirements  on  sources. 
One  commenter  agreed  with  our 
proposed  conditional  approval  and  one 
commenter  sought  further  clarification 
on  several  issues  discussed  in  our  TSD. 

We  have  considered  the  comments 
received.  However,  since  the  Governor 
has  fulfilled  his  commitment,  we 
believe  it  is  not  appropriate  to  finalize 
the  conditional  approval.  Instead,  we 


will  complete  notice-and-comment 
rulemaking  on  parts  of  the  July  29.  1998 
submittal  [i.e..  those  parts  we  proposed 
to  conditionally  approve  on  luly  28, 
1999)  and  all  of  the  May  4,  2000 
submittal. 

Even  though  we  intend  to  complete 
separate  rulemaking  action  on  parts  of 
the  July  29,  1998  and  all  of  the  May  4, 
2000  submittal,  below  we  are 
responding  to  the  comments  received: 

(1)  Comment:  Two  commenters 
(YVCC  letter,  document  #  IV.A-29; 
Zaidlicz  letter,  document  #  IV.A-30) 
stated  we  should  set  an  H2S  limitation 
of  160  ppm  (NSPS)  on  refinery  fuel  gas 
burned  in  heaters  and  boilers;  sources 
can  meet  a  lower  level.  These 
commenters  also  stated  that  methods  for 
determining  compliance  with  S02 
emission  limitations  (H2S  concentration 
and  flow  meters)  can  be  nebulous  and 
mav  be  subject  to  error  particularly 
when  the  H2S  concentrations  exceed 
the  level  at  which  the  H2S  CEMS  can 
monitor  and  manual  methods  are  used 
to  determine  compliance.  One 
commenter  (McGarity  letter,  document 
#  rV.B-1)  stated  industry'  should  be 
required  to  accept  either  fuel  firing 
limitations  on  process  heaters  and 
boilers  or  H2S  concentration  limitations 
(e.g..  160ppmH2S). 

Response:  Two  commenters  stated  our 
proposed  action  should  go  further  by 
setting  H2S  limitations  on  refinery  fuel 
gas.  As  part  of  our  proposed  action  on 
the  SIP,  we  cannot  establish  limitations 
more  stringent  than  the  State  submitted 
as  part  of  its  SIP.  Under  the  SIP  process, 
we  evaluate  the  State  submittal  to  see  if 
it  meets  the  requirements  of  the  Act.  We 
proposed  to  approve  those  provisions 
that  meet  the  Act  and  proposed  to 
disapprove  or  conditionally  approve 
those  provisions  that  do  not  measure  up 
to  the  Act's  requirements. 

In  the  case  of  ExxonMobil's  refinery 
fuel-gas  combustion  emission 
limitation,  the  State  has  modeled  this 
limitation,  along  with  other  enforceable 
limitations  in  the  SIP,  and  determined 
that  the  area  will  attain  the  NAAQS. 
Under  this  SIP,  we  cannot  require  the 
State  to  do  more  than  adopt  enforceable 
measures  that  will  assure  attainment  of 
the  NAAQS. 

These  commenters  also  stated  that  the 
methods  to  determine  compliance  with 
the  fuel  gas  combustion  emission 
limitations  are  nebulous  particularly 
when  the  H2S  CEMS  are  over-ranged. 
We  assume  that  the  commenters  are 
referring  to  our  proposed  approval  of 
Cenex's  method  to  determine  H2S  in  the 
refinery  fuel  gas.  Cenex  is  to  use  CEMS 
to  determine  H2S  concentrations. 
During  times  when  the  H2S 
concentration  exceeds  the  range  the  H2S 


CEM  can  monitor,  Cenex  is  to  initiate 
fuel  gas  sampling  analysis  on  a  once  per 
three  hour  period  sampling  frequency 
using  the  Tutwiler  method  in  40  CFR 
60.648  (or  another  method  approved  by 
the  MDEQ  and  EPA)  to  determine  the 
H2S  concentration. 

We  cannot  require  that  CEMS  always 
be  used  to  monitor  compliance  with 
emission  limitations;  other  methods,  if 
proven  acceptable,  can  be  used.  The 
CEMS  and  the  Tutwiler  method  are 
methods  that  have  been  adopted  by  us. 
Additionally,  when  the  Tutwiler 
method  is  used.  Cenex's  exhibit  requires 
that  it  initiate  fuel  gas  sampling  analysis 
on  a  once  every  three-hour  period 
sampling  frequency  Therefore,  every 
three  hour  period  will  be  analyzed  to 
monitor  whether  or  not  Cenex  is  in 
compliance  with  its  fuel  gas  combustion 
emission  limitation.  We  understand  that 
the  frequency  at  which  the  H2S  CEMS 
frequency  is  over-ranged  is  very  low- 
Therefore,  we  believe  the  CEMS  and  the 
Tutwiler  method  (used  when  the  H2S 
concentration  exceeds  the  level  at 
which  the  H2S  CEMS  can  monitor), 
with  3-hour  sampling,  are  acceptable 
methods  to  monitor  compliance  with 
the  emission  limitations. 

(2)  Comment:  One  commenter 
(ExxonMobil  letter,  document  #  IV.A- 
28)  stated  it  is  appropriate  to 
conditionally  approve  its  fuel  gas 
combustion  emission  limitation  and 
attendant  compliance  monitoring 
method. 

Response:  As  mentioned  above,  since 
the  Governor  has  fulfilled  his 
commitment,  we  are  not  finalizing  the 
conditional  approval.  Instead,  we  will 
complete  separate  rulemaking  action  on 
parts  of  the  July  29,  1998  submittal  [i.e.. 
those  parts  we  proposed  to 
conditionally  approve  on  July  28,  1999) 
and  all  of  the  State's  May  4,  2000 
submittal. 

(3)  Comment:  One  commenter  (MSCC 
letter,  document  #  I\'.A-19,  comment 
#'s  73.  74)  wanted  clarification  on  what 
we  rteant  when  we  indicated  that  800 
ppm  is  not  controlling  at  ExxonMobil 
and  its  significance.  The  commenter 
stated  that  the  State  determined  that  the 
analyzer  range  is  significant  for  its 
purposes.  Secondly,  the  commenter 
wanted  to  know  what  we  meant  when 
we  alleged  that  ExxonMobil  exceeded 
its  fuel  gas  limitation  due  to  problems 

at  MSCC. 

Response:  The  commenter  is  correct 
that  the  State  has  determined  that  the 
analyzer  range  is  sufficient.  In  the 
State's  May  4,  2000  submittal,  the  State 
has  not  revised  ExxonMobil's  exhibit  to 
address  our  concerns.  We  will  address 
the  May  4,  2000  submittal  in  a  separate 
rulemaking  action. 
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One  commenter  wanted  clarification 
on  what  we  meant  when  we  indicated 
that  800  ppm  is  not  controlling  at 
ExxonMobil,  and  the  significance  of 
that.  The  S02  SIP  limits  the  S02 
emissions  from  combustion  sources,  not 
the  concentration  of  H2S  or  other  sulfur 
compounds  in  the  fuel  burned.  In  the 
case  of  fuel  gas  combustion  sources, 
compliance  with  the  limitation  is 
monitored  by  knowing  the 
concentration  of  H2S  in  the  fuel  and  the 
flow  of  the  fuel  to  the  combustion 
sources  (H2S  concentration  *  flow  rate 
*  constant  =  lbs  S02/hour).  We  learned, 
however,  that  there  could  be  situations 
when  the  H2S  concentration  in  the  fuel 
gas  could  exceed  the  level  at  which  the 
H2S  CEMS  could  monitor.  Therefore, 
sources  could  be  exceeding  the  fuel  gas 
combustion  limitation  and  the  State  and 
EPA  wouldn't  know  because  the  H2S 
CEMS  would  not  record  the  true  H2S 
concentration.  We  generally  believe 
section  110(a)(2)(A)  of  the  Act  requires 
that  emissions  limitations  in  SIPS  be 
enforceable  at  all  times. 

For  Cenex,  the  SIP  contains  an 
alternative  method  to  determine  H2S 
concentrations  when  H2S 
concentrations  exceed  the  level  the  H2S 
CEMS  can  monitor.  For  Conoco,  we 
were  less  concerned  about  the  range  of 
concentrations  the  H2S  CEMS  could 
monitor  because  all  of  Conoco's  boilers 
and  heaters  are  limited  by  either  new 
source  performance  standards  (NSPS)  or 
a  permit  to  a  level  equivalent  to  NSPS 
(i.e.,  160  ppm  of  H2S).  Therefore, 
Conoco's  H2S  CEMS  may  only  be 
spanned  to  read  to  300  ppm  and  that  is 
acceptable  because  any  reading  over  150 
ppm  would  be  considered  a  violation. 

Although  ExxonMobil  has  spanned  its 
H2S  CEM  to  read  between  1200  to  1300 
ppm,  we  understand  that  there  still 
could  be  situations  when  the  fuel  gas 
could  exceed  the  level  at  which 
ExxonMobil's  H2S  CEMS  can  monitor. 
Also,  there  are  no  regulations  or  permits 
that  require  ExxonMobil  to  limit  the 
H2S  ppm  concentration  in  the  refinery 
fuel  gas  combusted  in  ExxonMobil's 
heaters  and  boilers.  At  one  point,  the 
State  believed  its  sulfur-in-fuel 
regulation  would  require  ExxonMobil  to 
meet  an  H2S  concentration  of  800  ppm 
in  the  refinery  fuel  gas.  However,  the 
Billings  SIP  modifies  how  the  State's 
sulfur-in-fuel  rule  applies  at  the 
Billings/Laurel  sources  and  ExxonMobil 
is  not  required  to  meet  the  H2S 
limitation  of  800  ppm  in  its  refinery  fuel 
gas. 

The  commenter  also  wanted  to  know 
what  we  meant  when  we  alleged  that 
ExxonMobil  exceeded  its  fuel  gas 
limitation  due  to  problems  at  MSCC.  In 
our  TSD  (see  document  #  III.B-1),  we 


indicated  that  we  were  aware  that  on 
several  occasions  during  the  summer  of 
1998,  ExxonMobil  exceeded  its  fuel  gas 
combustion  limitation  due  to  problems 
either  at  MSCC  or  with  ExxonMobil's 
amine  unit.  We  became  aware  of  the 
emission  limitation  exceedance  based 
on  three  letters  ExxonMobil  sent  to  the 
MDEQ,  on  September  14,  October  1,  and 
October  30,  1998  (see  document  #'s 
IV.C-19,  20  and  21,  respectively),  In 
those  letters,  ExxonMobil  indicated  that 
on  two  separate  occasions  (one  in  July 
and  one  in  August,  1998)  its  fuel  gas 
was  not  being  properly  treated.  On  one 
occasion,  MSCC  was  performing 
maintenance  and  ExxonMobil  was 
switching  to  its  backup  aunine  unit 
when  ExxonMobil  foimd  that  its  fuel  gas 
was  not  properly  treated.  On  the  other 
occasion,  a  thunderstorm  caused  a  local 
power  outage.  MSCC  was  unable  to  treat 
ExxonMobil's  refinery  fuel  gas  for  74 
minutes.  Those  were  the  situations  we 
were  referring  to  in  our  TSD. 

S.  Variable  Emission  Limitations 

We  proposed  to  approve  the  SEP  as  it 
applies  to  the  variable  emission 
limitations  at  Montana  Power  and 
ExxonMobil.  We  proposed  to 
disapprove  the  SIP  as  it  applies  to  the 
variable  emission  limitations  at  MSCC 
due  to  the  stack  height  issue.  Our 
proposed  approval  for  Montana  Power 
and  ExxonMobil's  variable  limitation 
had  several  caveats.  If  we  were  to  find 
that  the  variable  emission  limitations 
are  not  practically  enforceable  by  the 
MDEQ  or  us,  that  the  back-up 
monitoring  systems  are  not  sufficient  to 
assure  on  a  regular  basis  that  data  are 
available  to  determine  the  emission 
limitations,  or  that  MDEQ  is  unable  to 
adequately  review  and  assure  the 
quality  of  the  monitoring  data  on  which 
both  limitations  and  compliance  are 
based,  we  would  reconsider  our 
approval. 

Summary  of  Comments  and  Response 

Four  conunenters  submitted 
comments  on  our  variable  emission 
proposal.  One  conunenter  questioned 
whether  the  State  has  the  resources  to 
implement  the  variable  emission 
limitations.  Several  conunenters  took 
exception  to  our  characterization  of  the 
variable  emission  limitation, 
commenting  that  we  portrayed  the 
variable  limitations  negatively  and  the 
commenters  stated  they  should  be 
portrayed  in  a  positive  manner.  Finally, 
several  commenters  wondered  how  we 
were  going  to  address  MSCC's  variable 
limitation  when  we  adopt  a  FIP. 

We  have  considered  the  comments 
received  and  still  believe  it  is 
appropriate  to  approve  the  SIP  as  it 


applies  to  the  variable  emission 
limitations  at  Montana  Power  and 
ExxonMobil,  with  the  caveats 
mentioned  in  our  proposal,  and  to 
disapprove  the  SIP  as  it  applies  to  the 
variable  emission  limitations  at  MSCC 
due  to  the  stack  height  issue. 

The  following  is  a  summary  of  the 
comments  received  and  our  response  to 
the  comments: 

(1)  Comment:  One  commenter 
(Zaidlicz  letter,  document  #  IV.A-30) 
stated  that  MDEQ  does  not  have 
adequate  resources  to  continually 
review  monitoring  data  for  compliance 
with  the  variable  emission  limitations  at 
ExxonMobil,  MSCC  and  Montana 
Power. 

Response:  Comments  on  MDEQ 
resources  are  being  addressed 
separately.  See  section  V.N.,  above. 

(2)  Comment:  Several  commenters 
(Goetz  letter,  document  #  IV.A-18, 
exhibit  C;  State  letter,  document  #  IV.A- 
23,  comment  #  4B)  took  exception  to  our 
characterization  of  the  air  quality  effect 
of  the  variable  emission  limitations.  The 
commenters  stated  our  characterization 
does  not  address  the  benefits  of  variable 
emission  limitations.  For  example,  in 
the  traditional  approach  to  establishing 
emission  limitations  through  dispersion 
modeling,  the  emission  limitation  is  a 
function  of  an  assumed  buoyancy. 
Normally,  a  relatively  buoyant  plume  is 
assumed.  With  variable  emission 
limitations,  the  actual  buoyancy  of  the 
plume  is  considered  in  establishing  the 
emission  limitation.  At  low  buoyancy 
flux,  emissions  Eire  limited  much  more 
than  would  occur  in  a  normal  SIP.  One 
commenter  stated  that  variable  emission 
limitations  are  more  protective  of  the 
NAAQS.  The  commenters  stated 
variable  emissions  are  a  much  superior 
approach  to  setting  emission 
limitations.  One  commenter  stated  that 
our  concerns  about  the  variable 
limitation  are  inappropriate  because  of 
the  practical  nature  of  the 
instrumentation  used  to  determine 
compliance  (instruments  are  very 
reliable)  and  the  modeling.  The 
commenter  stated  the  instruments  used 
to  determine  the  buoyancy  flux  are  very 
reliable  and  that  the  same  instruments 
used  to  determine  compliance  for  a 
fixed  limitation  would  also  be  used  to 
determine  compliance  with  a  variable 
limitation. 

Response:  As  indicated  in  our 
proposed  rulemaking,  we  evaluate  SIPs 
in  relation  to  several  provisions  of  the 
Act.  In  addition  to  looking  at  air  quality 
impacts  of  SIPs,  we  also  need  to  assure 
that  SIPs  are  enforceable.  Although  we 
may  agree  with  the  commenters  that  the 
variable  emission  limitations' will  result 
in  fewer  emissions  when  the  buoyancy 
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of  the  plume  is  lower,  we  also  believe 
that  variable  limitations  add  a  level  of 
complexity  when  trying  to  enforce.  One 
commenter  points  out  that  the  same 
instruments  would  be  used  to  determine 
compliance  whether  the  emission 
limitation  was  fixed  or  variable  and  that 
a  variable  limitation  should  not  make 
any  difference.  Although  the  same 
instruments  may  be  used  to  determine 
compliance  whether  the  limitation  is 
fixed  or  variable,  we  believe  that  these 
instruments  will  be  generating 
significantly  more  information  for 
variable  limitations  than  for  fixed 
limitations.  For  example,  in  addition  to 
confirming  that  the  source  is  in 
compliance  with  the  limitation, 
agencies  will  also  need  to  confirm  that 
the  variable  emission  limitation  was 
determined  correctly.  Therefore,  we 
believe  that  variable  emission 
limitations  increase  the  workload  and 
add  a  layer  of  complexity  that  is  not 
found  with  fixed  emission  limitations. 
Because  of  this  enforcement  complexity, 
we  do  not  agree  with  the  commenters 
that  variable  emission  limitations  are  a 
superior  approach  to  setting  emission 
limitations. 

However,  we  still  believe  it  is 
appropriate  to  approve  the  variable 
emission  limitations  in  the  SIP  with  a 
"wait  and  see"  approach.  As  indicated 
in  our  proposal,  if  we  find  it  is  too 
difficult  to  enforce,  we  will  reconsider 
our  approval. 

(3)  Comment:  Several  commenters 
{State  letter,  document  #  IV.A-23, 
comment  #  4D;  Goetz  letter,  document 

#  IV.A-23,  exhibit  C;  MSCC  letter, 
dociunent  #  IV.A-19,  comment  #  44) 
stated  that  we  should  adopt  variable 
emission  limitations  for  MSCC  if  we 
adopt  a  FIP  for  MSCC.  One  commenter 
stated  we  should  use  the  methodology 
laid  out  in  the  February  2, 1996 
stipulation  between  ExxonMobil,  MSCC 
and  MDEQ,  with  more  current  CEM  data 
from  MSCC,  to  develop  the  FIP.  One 
commenter  stated  that  since  we  had  not 
approved  the  variable  limitation  at 
MSCC,  we  had  left  a  question  as  to 
whether  we  would  approve  a  variable 
limitation  for  MSCC  when  we 
promulgated  a  FIP. 

Response:  We  are  only  addressing  the 
SIP,  and  not  a  FIP,  at  this  time. 
Therefore,  comments  pertaining  to  a  FIP 
should  be  resubmitted  in  response  to  a 
FIP  proposal. 

(4)  Comment:  Several  commenters 
(State  letter,  document  #  IV.A-23, 
comment  #  4D:  Goetz  letter,  document 

#  IV.A-23,  exhibit  D:  MSCC  letter, 
document  #  rV.A-19,  comment  #'s  45, 
72, 122)  stated  we  should  make  clear  in 
oiu  approval  of  the  SIP  what  should 
happen  to  MSCC's  redundant 


monitoring  and  data  substitution 
requirements  that  are  required  in  the 
State's  existing  SIP.  Some  commenters 
stated  that  these  requirements  were  only 
needed  for  the  variable  limitation  and 
that  since  we  are  not  approving  the 
variable  limitation,  approving  the 
redundant  monitoring  and  data 
substitution  requirements  would  make 
the  federally  approved  SIP  more 
stringent  than  the  State  intended. 
Commenters  stated  that  any  FIP  should 
also  address  the  issues  of  redundant 
monitoring  and  data  substitution 
requirements. 

Response:  We  assume  that  the 
commenters  are  referring  to  section 
6(B)(3)  of  MSCC's  exhibit  which 
requires  MSCC  to  install  certain 
monitoring  equipment  to  support  the 
use  of  variable  emission  limitations. 
Since  we  proposed  to  disapprove  the 
variable  limitation  at  MSCC.  the 
commenters  stated  we  should  clarify 
our  approval  of  these  provisions. 

Section  6(B)(3)  states,  "[b]y  January  1, 
1999.  or  a  date  6  months  after  EPA 
approval  of  the  Buoyancy  Flux 
monitoring  contained  in  this  document 
(whichever  date  is  later)*   *   *"  MSCC  is 
to  install  and  maintain  certain  pieces  of 
back-up  monitoring  equipment.  Since 
we  are  disapproving  MSCC's  variable 
emission  limitation,  we  believe  it  does 
not  make  sense  to  approve  section 
6(B)(3)  of  MSCC's  exhibit  because 
section  6(B)(3)'s  existence  is 
conditioned  on  something  that  is  not 
happening.  That  is,  we  interpret  section 
6(B)(3)  to  apply  only  if  we  approve 
MSCC's  variable  emissions  limitation. 
Therefore,  we  are  not  acting  on  section 
6(B)(3)  of  MSCC's  exhibit  because  we 
are  disapproving  the  variable  emission 
limitations. 

Finally,  future  FIP  monitoring 
requirements  will  be  addressed  at  a  later 
time. 

(5)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-23,  exhibit  D) 
stated  that  our  tentative  approval  of  the 
variable  emission  limitation  is  improper 
and  amounts  to  unauthorized  intrusion 
into  the  primacy  of  the  State's  authority 
to  allocate  the  ultimate  mix  of  emission 
controls  in  order  to  meet  the  NAAQS. 
The  commenter  also  stated  that  the 
partial  approval  leaves  MSCC  in  limbo 
with  no  enforceable  emission  limitation. 

Response:  We  do  not  agree  that  we  are 
tentatively  approving  the  variable 
emission  limitation.  As  proposed,  we 
are  approving  the  variable  emission 
limitation  at  ExxonMobil  and  Montana 
Power  and  disapproving  it  at  MSCC.  We 
do  not  believe  we  would  be  intruding 
on  the  primacy  of  the  State  to  select  the 
strategies  to  attain  the  NAAQS  by 
partially  approving  and  partially 


disapproving  the  plan.  As  indicated 
earlier  in  the  flare  discussion  (section 
V.C,  above),  the  general  air  quality 
management  philosophy  of  the  Act  is 
that  we  establish  NAAQS,  and  States 
develop,  and  submit  to  us,  control 
programs  to  attain  and  maintain  these 
.NAAQS  We  either  approve  or 
disapprove  these  control  programs  and 
to  the  extent  they  are  approved  they  are 
legally  enforceable  by  us  and  citizens 
under  the  Act.  See  also  our  discussion 
in  section  V.E..  above  regarding 
comments  on  our  partial  approval  of  the 
SIP 

We  indicated  in  our  proposal  that  we 
had  concerns  with  the  variable 
emissions  limitation,  but  that  we  were 
going  forward  with  an  approval. 
Regardless  of  whether  or  hot  we  stated 
in  our  proposed  rulemaking  action  our 
recourse  for  addressing  any  future 
concerns  about  the  variable  emission 
limitation,  the  Act  provides  us  with  the 
authority  to  require  that  the  SIP  be 
revised  or  to  correct  any  action  we  later 
find  to  be  in  error  Section  nO(k)(5) 
says  "[wjhenever  the  Administrator 
finds  that  the  applicable 
implementation  plan  for  any  area  is 
substantially  inadequate  to  attain  or 
maintain  the  relevant  national  ambient 
air  quality  standard.*   *   *  or  to 
otherwise  comply  with  any  requirement 
of  this  Act,  the  Administrator  shall 
require  the  State  to  revise  the  plan  as 
necessary  to  correct  such 
inadequacies*   *   *"  Section  11 0(k)(6) 
provides  the  authority  to  revise  our 
action  on  a  plan  if  we  find  our  action 
to  be  in  error.  Therefore,  we  do  not 
believe  our  approval  of  the  variable 
emission  limitation  was  tentative  or 
improper.  Our  proposal  provided  the 
State,  sources  and  public  with  notice  of 
our  concern  about  the  variable 
limitations  and  our  recourse  should 
those  concerns  come  to  fruition.  The 
Act  gives  us  the  authority  to  address  any 
future  problems  with  the  variable 
emission  limitation,  or  any  other  aspect 
of  this  SIP.  regardless  of  whether  or  not 
we  identify  our  concerns  in  our 
approval  of  the  SIP. 

Finally,  the  commenter  stated  that  our 
partial  approval  leaves  MSCC  in  limbo 
with  no  enforceable  emission  limitation 
Since  we  are  disapproving  the  emission 
limitations  on  the  100-meter  stack,  the 
commenter  is  correct  in  that  there  will 
be  no  federally  enforceable  emission 
limitations  on  the  100-meter  stack. 
However,  we  intend  to  address  this 
issue  by  adopting  a  FIP.  In  the 
meantime,  the  100-meter  stack  is  subject 
to  State-enforceable  limitations  on  the 
100-meter  stack. 
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T.  Minor  Sources 

In  our  TSD  to  our  proposed 
rulemaking  action  (page  44),  pertaining 
to  the  discussion  of  MSCC's  auxiliary 
vent  stacks,  we  indicated  that  the  prior 
stipulations  (those  submitted  prior  to 
the  July  29,  1998  submittal)  appeared  to 
provide  an  exemption  for  minor 
sources,  which  the  auxiliary  vent  stacks 
could  be  construed  to  be. 

Summary  of  comments  and  responses 

One  commenter  wanted  further 
explanation  of  our  comment.  We  are 
providing  that  explanation  below. 

(1)  Comment:  One  commenter  (MSCC. 
letter,  document  #  IV.A-19.  comment 
#79)  requested  that  we  explain  what  we 
meant  on  page  44  of  our  technical 
support  document  where  we  indicated 
that  the  prior  stipulations  (those 
submitted  prior  to  the  July  29,  1998 
submittal)  appeared  to  provide  an 
exemption  for  minor  sources  that 
possibly  included  the  auxiliary  vent 
stacks.  The  commenter  stated  that  there 
are  other  minor  sources  that  are  exempt 
from  the  SIP,  the  nation  has  millions  of 
minor  sources,  and  the  prior  SEPs  as 
well  as  the  existing  SIP  are  adequate  to 
control  minor  sources  at  MSCC. 

Response:  We  initially  raised 
concerns  about  the  auxiliary  vent  stack 
emissions  in  our  June  3,  1997  letter  to 
Mark  Simonich  (see  document  #  II.C-8). 
Our  concern  was  that  the  exhibit  to  the 
stipulation  (submitted  by  the  Governor 
on  August  27,  1996)  appeared  to  only 
limit  the  named  heaters  and  boilers  if 
they  were  vented  to  the  100-meter  or  the 
30-meter  stack.  If  emissions  from  the 
named  heaters  and  boilers  were  vented 
out  the  aiixiliary  vent  stacks,  the  heater 
and  boilers  were  only  limited  by  the 
minor  source  provisions  i^"*  there  were 
no  specific  emission  limitations  on  the 
heaters  and  boilers  when  vented  out  the 
auxiliary  vent  stacks.  Since  the  State 
believed  it  was  necessary  to  limit  and 
model  the  30-meter  stack  when  the 
heaters  and  boilers  were  vented  to  it,  we 
were  concerned  that  if  all  the  emissions 
from  the  heaters  and  boilers  were 
vented  to  the  auxiliary  vent  stacks. 
which  have  lower  stack  heights  than  the 


^*  We  were  also  concerned  that  the  minor  source 
provisions  (in  the  exhibit  submitted  by  the 
Governor  on  August  27.  1996)  might  not  apply  to 
the  auxiliary  vent  stacks  because  the  minor  smirt  e 
provisions  indicated  that  they  applied  to  the 
■control  of  emissions  of  sulfur  bearing  gases  from 
minor  sources  such  as  ducts,  stacks,  valves,  vessels, 
and  flanges  which  are  not  otherwise  subject  to  this 
Exhibit  .\."  Since  the  named  heaters  and  boilers 
were  already  subject  to  Exhibit  A,  we  were 
concerned  that  the  minor  source  provisions  might 
not  apply  to  the  auxiliary  vent  stacks  at  the  named 
heaters  and  tmilers. 


30-meter  stack,  then  attainment  could 
not  be  assured. 

In  his  January  30.  1998  letter  [see 
document  #  Il.C-9),  Mark  Simonich 
agreed  that  the  SIP  did  not  limit  the 
emissions  of  the  named  heaters  and 
boilers  when  they  are  vented  through 
their  respective  auxiliary  vent  stacks. 
The  letter  indicated  that  MSCC  and  the 
Department  intended  to  model  these 
emissions  and  modify  the  stipulation  as 
needed.  The  July  29,  1998  submittal 
contained  the  modeling  demonstration 
and  revisions  to  the  stipulation  to 
address  the  auxiliary  vent  stacks. 

[ '.  Compliance  Determining  Method — 
ExxonMobil's  Coker  CO-Boiler  Stack 
and  F-2  Crude/Vacuum  Heater  Stack 

We  proposed  to  conditionally  approve 
the  SEP  as  it  applies  to  the  coker  CO- 
boiler  stack  emission  limitation  and  F- 
2  crude/vacuum  heater  stack  emission 
limitations  and  the  attendant 
compliance  monitoring  method 
(sections  3(E)(4)  and  4(E)  (only  as  they 
apply  to  the  F-2  crude/vacuum  heater 
stack),  3(A)(2).  3(B)(1).  3(B)(3)  and 
attachment  2  of  ExxonMobil's  exhibit), 
based  on  the  Governor's  commitments 
to  adopt  a  compliance  monitoring 
method  for  the  coker  CO-boiler  stack 
emission  limitation  and  to  revise 
attachment  2  (of  the  exhibit). 

On  May  4,  2000,  the  Governor  of 
Montana  submitted  a  SIP  revision  to 
fulfill  the  commitment  on  which  the 
proposed  conditional  approval  was 
based. 

Summary  of  Comments  and  Responses 

We  received  three  comment  letters  on 
our  proposed  conditional  approval  of 
ExxonMobil's  coker  CO-boiler  stack 
emission  limitation  and  F-2  crude/ 
vacuum  heater  stack  emission 
limitations  and  the  attendant 
compliance  monitoring  method 
(sections  3(E)(4)  and  4(E)  (only  as  they 
apply  to  the  F-2  crude/vacuum  heater 
stack),  3(A)(2).  3(B)(1),  3(B)(3)  and 
attachment  2.)  Two  commenters  stated 
we  should  require  CEMS  on 
ExxonMobil's  coker  CO-boiler  stack  and 
one  of  the  corrunenters  stated  we  should 
have  CEMS  on  the  F-2  crude/vacuum 
heater  stack.  One  commenter  agreed 
with  our  proposal. 

We  have  considered  the  comments 
received.  However,  since  the  Governor 
fulfilled  his  commitments,  we  believe  it 
is  not  appropriate  to  finalize  the 
conditional  approval.  Instead,  we  will 
complete  notice-and-comment 
rulemaking  on  parts  of  the  July  29,  1998 
submittal  [i.e..  those  parts  we  proposed 
conditional  approval  on  July  28, 1999) 
and  all  of  the  May  4,  2000  submittal. 


Even  though  we  intend  to  complete 
separate  rulemaking  action  on  parts  of 
the  July  29,  1998  submittal  and  all  of  the 
May  4,  2000  submittal,  below  we  are 
responding  to  the  comments  received: 

(1)  Comment:  Two  commenters 
(Zaidlicz  letter,  document  #  IV.A-30 
and  McGarity  letter,  document  #  IV.B- 
1)  stated  ExxonMobil's  coker  CO-boiler 
emission  limitation  should  be  enforced 
through  CEMS.  One  commenter 
(McGarity  letter,  document  #  IV.B-1) 
stated  ExxonMobil's  F-2  crude/vacuum 
heater  stack  should  contain  CEMS.  The 
commenter  stated  S02  compliance 
cannot  be  demonstrated  with  best 
engineering  algorithms  unless  all  the 
H;S  in  the  feed  refinery  fuel  gas 
(including  sour  water  stripper  emissions 
and  other  streams  that  are  plumbed 
upstream  of  the  combustion  unit)  are 
regularly  measured  or  there  is  an  S02 
CEMS, 

Response:  We  caimot  require  that 
every  emission  point  be  enforced 
through  CEMS.  Other  methods,  such  as 
engineering  calculation,  are  acceptable 
if  &e  State  can  demonstrate  that  the 
calculations  are  representative  of  S02 
emissions.  With  the  May  4.  2000 
submittal,  the  State  has  developed  a 
method  to  monitor  compliance  with 
ExxonMobil's  coker  CO-boiler  emission 
limitation  and  is  revising  attachment  2 
of  ExxonMobil's  exhibit.  We  will 
evaluate  the  methods  the  State 
developed  in  a  separate  rulemaking 
action. 

(2)  Comment:  One  commenter 
(ExxonMobil  letter,  docimient  IV.A-28) 
agreed  with  our  assessment  that  the 
coker  CO-boiler  stack  emission 
limitation  and  F-2  crude/vacuum  heater 
stack  emission  limitations  and  the 
attendant  compliance  monitoring 
method  should  be  conditionally 
approved. 

Response:  As  mentioned  above,  since 
the  State  has  fulfilled  its  commitment, 
we  are  not  finalizing  the  conditional 
approval.  Instead,  we  will  complete 
separate  rulemaking  action  on  parts  of 
the  July  29. 1998  submittal  [i.e.,  those 
parts  we  proposed  to  conditionally 
approve  on  July  28, 1999)  and  all  of  the 
State's  May  4.  2000  submittal. 

V.  Effect  of  the  1990  Amendments  to  the 
Clean  Air  Act 

(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20,  comment  # 
3.P)  expressed  a  belief  that  the  Clean  Air 
Act  amendments  of  1990  superseded 
requirements  for  attainment 
demonstrations  for  SIPs  for  three 
nonattaiimient  areas  in  California  imder 
the  prior  Act  and  that  we  could  not  take 
action  on  this  SIP  until  we  clarified  the 
effect  of  the  1990  amendments  on  other 
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attainment  demonstrations.  The  same 
commenter  stated  that  EPA  must 
determine  whether  Montana  needs  to 
submit  a  SIP  that  relies  on  a  modeled 
attainment  demonstration  in  light  of  the 
1990  amendments.  See  MSCC  letter, 
document  #  IV.A-20,  comment  #  4.G. 

Response:  Generally,  the  1990 
amendments  to  the  Clean  Air  Act  do  not 
affect  our  pre-existing  powers 
concerning  the  approval  of  plans  or  plan 
revisions.  Commonwealth  of 
Pennsylvania  Dept.  of  Environmental 
Review  v.  Environmental  Protection 
Agency.  932  F.2d  269.  272  (3rd  Cir. 
1991).  We  are  uncertain  what  the 
commenter  means  when  he  states  that 
the  amendments  superseded 
requirements  for  attainment 
demonstration^  and  that  EPA  must 
determine  whether  a  modeled 
attainment  demonstration  is  necessan,' 
under  the  current  Act.  The  1990 
amendments  did  not  revise  the  planning 
requirements  for  S02.  The  1990 
amendments  did  revise  the  planning 
requirements  for  three  criteria 
pollutants:  ozone,  carbon  monoxide, 
and  PM-10.  See  CAA  title  I,  part  D. 
subparts  2.  4,  and  4  (sections  181 
through  190  of  the  Act).  We  clarified  the 
effect  of  these  extensive  revisions  with 
respect  to  various  aspects  of  SIP 
development  in  our  published  guidance 
titled  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990" 
("General  Preamble").  See  generallv  57 
FR  13497  (April  16,  1992)— document  # 
II.A-15. 

The  1990  Act  amendments  that 
affected  requirements  for  nonattainment 
areas  for  ozone,  for  example,  (Act  title 
I,  part  D,  subpart  2,  sections  181-185B) 
changed  the  attainment  deadlines  for 
these  areas  and  may  have  had  an  effect 
on  several  pending  actions  against  EPA 
related  to  our  approval  of  SIPs  for  the 
Los  Angeles  area.  The  1990 
amendments  had  a  more  limited  effect 
on  the  planning  requirements  for  S02. 
The  amendments  did  not  alter 
attainment  deadlines  or  establish  new 
requirements  for  attainment 
demonstrations  for  S02  SIPs,  but  simply 
required  States  with  S02  nonattainment 
areas  to  submit  a  plan  that  complied 
with  general  planning  requirements, 
including  a  part  D  permit  program  for 
major  new  and  modified  sources.  See 
section  191  of  the  Act.  See  also,  General 
Preamble,  57  FR  at  13546,  where  we 
said  that  if  a  nonattainment  S02  plan 
had  been  approved  for  an  area  before 
the  1990  Amendments  and  we 
subsequently  found  the  plan  to  be 
substantially  inadequate,  as  we  did  for 
the  Laurel  nonattainment  area,  the  plan 
must  be  revised  to  provide  for 


attainment  within  five  years  from  the 
finding  of  inadequacy.  The  State  of 
Montana  submitted  the  required  plan 
revision  for  the  Laurel  S02 
nonattainment  area  as  part  of  the  SIP 
revisions  for  the  Billings/Laurel  area. 
Because  of  the  direct  relationship 
between  receptors  and  emission 
sources,  the  use  of  models  to 
demonstrate  attainment  of  the  S02 
NAAQS  continues  to  be  a  necessary  and 
appropriate  planning  tool  in  S02 
nonattainment  and  SIP  Call  areas. 

W.  Stack  Height  Issues 

In  our  luly  28.  1999  action  (64  FR 
40791)  we  proposed  to  disapprove 
MSCC's  stack  height  credit  and 
emissions  limitations  used  in  the 
attainment  demonstration  modeling  for 
the  Billings/Laurel  area.  We  also 
proposed  to  disapprove  MSCC'S 
emissions  limitations  because  the  State 
set  the  limitations  based  on  an  amount 
of  stack  height  credit  for  MSCC  (97.5 
meters)  that  is  not  supportable  under 
section  123  of  the  Act  and  EPA's  stack 
height  regulations.  Generally  speaking,  a 
source  allowed  greater  stack  height 
credit  will  have  less  stringent  emissions 
limitations  in  the  SIP.  Such  a  source  is 
able  to  rely  to  a  greater  degree  on 
dispersion,  rather  than  emissions 
controls,  to  help  ensure  an  area  meets 
the  NAAQS. 

Summary  of  Comments  and  Response 

We  received  numerous  comments  on 
our  proposal.  Most  of  the  comments 
were  from  MSCC  and  its  consultants. 
They  objected  to  our  proposed 
disapproval  of  the  stack  height  credit 
and  emissions  limitations  for  MSCC. 
The  State  also  submitted  comments 
objecting  to  our  proposal.  Several  other 
commenters  also  submitted  comments 
on  this  issue,  some  objecting  to  our 
proposal  and  others  favoring  our 
proposal. 

We  have  considered  the  comments 
received  and  still  believe  we  should 
finalize  our  proposed  disapproval  of  the 
MSCC's  stack  height  credit  and  SRU 
100-meter  stack  emissions  limitations. 
None  of  the  adverse  comments  has 
convinced  us  that  our  interpretation  of 
the  Act  and  our  regulations  is 
unreasonable  or  that  we  should  change 
our  proposed  course  of  action. 

To  assist  the  reader,  we  have 
attempted  to  separate  the  comments  and 
our  responses  into  categories.  Some 
comments  and  responses  that  relate  to 
stack  height  questions  are  contained  in 
other  sections  of  this  document — for 
example,  comments  that  raise 
constitutional  questions  are  grouped 
with  other  comments  based  on  the 
Constitution.  [See  section  V.E.,  above.) 


The  following  is  a  summary'  of  the 
comments  received  and  our  response  to 
the  comments. 

1.  Issues  Related  to  NSPS 

Although  the  State  approved  above- 
formula  stack  height  credit  for  MSCC. 
and  required  MSCC  to  use  an  NSPS 
emission  rate  in  the  fluid  modeling 
demonstration  that  the  State  approved, 
the  State  did  not  require  MSCC  to  meet 
the  NSPS  emission  rate  in  the  SIP.  As 
we  described  in  our  proposed 
disapproval  and  TSD.  we  read  the 
language  of  our  stack  height  regulations 
to  require  sources  that  wish  to  obtain 
above-formula  stack  height  credit  to 
have  a  SIP  limit  that  is  no  higher  than 
the  NSPS  limit  used  in  fluid  modeling. 
In  the  alternative,  a  source  may  justify- 
use  of  an  alternative  limit  in  fluid 
modelmg  by  showing  that  it  cannot 
meet  the  NSPS  limit,  in  this  instance,  a 
source  would  then  have  to  have  a  SIP 
limit  no  higher  than  this  alternative 
limit.  Such  an  alternative  limit  would 
be  determined  through  a  Best  Available 
Retrofit  Technology  (BART)  analysis 
pursuant  to  EPA  guidance.  We  typically 
refer  to  such  an  alternative  limit  as  a 
"BART  limit.  " 

Because  MSCC's  emissions 
limitations  in  the  SIP  are  not  consistent 
with  the  NSPS  limit  used  in  MSCC's 
above-formula  fluid  modeling,  we 
proposed  to  disapprove  MSCC's  97.5 
meter  stack  height  credit  and  SRU  100- 
meter  stack  emissions  limitations.  We 
received  numerous  comments  on  this 
issue  and  have  considered  them. 
Nothing  in  the  comments  has  caused  us 
to  change  our  position  on  this  issue. 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #IV..'\-19.  comment  #'s 
20,  21.  89;  MSCC  letter,  document 
#IV.A-20.  comment  #lD  stated  that 
EPA  should  find  that  the  State  properly 
applied  the  explicit  provision  of  the 
rules  for  use  of  NSPS  or  other  feasible 
emission  rates  in  the  approved  fluid 
modeling  and  that  the  State  was  not 
required  to  impose  the  NSPS  or  other 
feasible  emission  rate  as  an  ongoing 
operating  limit.  The  commenter  claimed 
that  the  rule  defines  GEP  without 
reference  to  actual  emission  limits;  that 
instead.  GEP  is  properly  used  to  define 
emission  limits  under  section  123  of  the 
Act  and  EPAs  regulations,  and  to 
establish  an  emission  limit  before 
establishing  GEP  is  circular  logic, 

Response:  We  addressed  these 
objections  in  the  TSD  to  our  proposal, 
and  we  stand  by  that  discussion — see 
TSD  pages  61-66.  We  continue  to  read 
the  stack  height  regulations  to  require  a 
source  to  at  least  meet  the  NSPS/BART 
limit  as  a  condition  of  obtaining  above- 
formula  stack  height  credit.  Establishing 
an  upper  bound  for  an  emission  limit 
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before  establishing  GEP  stack  height  is 
not  circular.  It  merely  reflects  EPA's 
conscious  decision  to  limit  situations  in 
which  sources  would  want  or  need 
above-formula  stack  height  credit  and  to 
restrict  such  credit  to  sources  that 
would  be  well-controlled  as  EPA 
decided  to  define  that  term.  EPA's 
approach  was  entirely  consistent  with 
Congress'  intent  that  above-formula 
stack  height  credit  should  be  granted 
only  in  rare  circumstcuices  and  with 
utmost  caution.  See  NRDCv.  Thomas. 
838  F.2d  1224,  1242;  Sierra  Club  v.  EPA. 
719F.2d436.  450. 

In  addition  to  the  language  we  cited 
in  our  TSD,  there  is  additional  preamble 
language  that  is  relevant  to  this  issue. 
Under  the  heading,  "Summary  of 
Modifications  to  EPA's  Proposal 
Resulting  from  Public  Comments",  we 
stated  the  following: 

"Section  5M(ii)(3)  (should  refer  to  (kk)(l)] 
has  been  revised  as  discussed  elsewhere  in 
this  notice  to  specify  that  an  emission  rate 
equivalent  to  NSPS  must  be  met  before  a 
source  may  conduct  fluid  modeling  to  justifv- 
stack  height  credit  in  excess  of  that  permitted 
by  the  GEP  formulae." 

50  FR  27905,  July  8,  1985,  emphasis 
added.  Again,  it  is  clear  that  the  NSPS 
rate  was  not  intended  as  a  mere 
modeling  assumption. 

(b)  Comment:  One  commenter  (State 
letter,  document  #IV.A-23,  pp.  17-19) 
stated  that  the  rule  and  section  123 
contain  no  requirement  that  a  source 
must  meet  the  NSPS  limit  on  an  ongoing 
basis.  The  commenter  claimed  that  the 
rules  and  section  123  pertain  to  the 
determination  of  GEP  stack  height  and 
do  not  impose  the  NSPS  limit  or  any 
other  emission  limit.  According  to  the 
commenter,  the  term  'allowable 
emission"  does  not  create  the 
requirement  EPA  says  it  does, 
particularly  given  the  context  in  which 
it  is  found. 

Response:  We  disagree  with  the 
commenter  regarding  our  rule  and  the 
use  of  the  term  "allowable  eipission," 
See  our  response  to  the  previous 
comment.  We  agree  that  section  123 
does  not  impose  an  emission  limit  for 
granting  above-formula  stack  height 
credit.  The  D.C.  Circuit  recognized  this, 
but  held  that  EPA  had  the  discretion 
under  123  to  apply  control-first  in  the 
above-formula  context.  NRDCv. 
Thomas.  838  F.2d  1224,  1241  (D.C.  Cir. 
1988).  This  is  what  EPA  did,  by 
requiring  that  a  source  granted  above- 
formula  stack  height  credit  meet  the 
NSPS  or  BART  ahemative  rate  as  an 
ongoing  limit.  The  State's  reading  of  the 
regulation  would  read  the  term 
"allowable"  out  of  the  regulation,  but 
this  language  cannot  be  ignored.  See, 
e.g..  Market  Co.  v.  Hoffman,  101  U.S. 


112,  115—116  (1879);  Reiterv. 
Sonotone  Corp.,  442  U.S.  330,  339 
(1979). 

In  addition,  the  context  must  be 
considered.  Our  interpretation  is 
consistent  with  the  form  of  the  proposed 
regulation.  In  the  proposal,  we  proposed 
the  use  of  one  of  three  emission  rates  in 
the  fluid  modeling  demonstration.  It  is 
clear  from  the  following  language  from 
the  proposal  that  we  used  the  terms 
"emission  rate"  and  "emission 
limitation"  interchangeably  and  that  we 
viewed  the  emission  rate  used  in  fluid 
modeling  demonstrations  as  an  upper 
bound  for  subsequent  emission  limits: 

"It  was  not  necessarv  under  the  previous 
definition  of  "excessive  concentrations"  to 
establish  a  source  emission  limitation  prior 
to  conducting  fluid  modeling  because  the 
definition  required  only  that  sources  show  an 
increase  in  concentration  due  to  downwash. 
wakes,  or  eddy  effects.  With  the  revised 
definition,  it  will  be  necessary  to  specif\-  an 
emission  rate  in  the  fluid  model,  in  order  to 
determine  whether  a  NAAQS  or  PSD 
increment  is  being  exceeded.  Consequently, 
the  Agency  will  require  in  its  technical 
support  document  that  the  emission 
limitation  be  established  based  on  either:  (1) 
The  existing,  approved  emission  limit:  (2) 
any  applicable  technology-based  emission 
limit,  such  as  the  new  source  performance 
standards  (NSPS);  or  (3)  the  emission  limit 
that  would  result  from  the  use  of  GEP 
formula  stack  height,  whichever  is  applicable 
to  the  source  being  modeled.  Once  the 
emission  limitation  is  identified,  fluid 
modeling  mav  consider  the  actual 
downwash.  wake,  and  eddy  effects  of  nearby 
terrain  features  and  structures  on  ground 
level  concentrations.  Sources  will  then  be 
allowed  to  calculate  stack  height  credit  based 
on  that  height  needed  to  eliminate  excessive 
concentrations  caused  by  such  effects." 

49  FR  44878,  44882,  November  9,  1984. 

We  viewed  the  emission  rate  to  be 
used  in  fluid  modeling  as  a  limit  on 
future  emissions — in  the  Agency's  view, 
the  limit  used  in  fluid  modeling  and 
above-formula  GEP  stack  height  credit 
were  inexorably  linked,  and  the  above- 
formula  stack  height  credit  had  no 
validity  urUess  the  emission  limit 
established  prior  to  conducting  fluid 
modeling  was  honored.  (As  we  discuss 
elsewhere,  one  way  in  which  the 
emission  limit  is  honored  is  if  the  SIP 
establishes  a  lower  limit  based  on  other 
factors  or  requirements  that  are  more 
controlling  than  downwash.) 

(c)  Comment:  Two  commenters  (State 
letter,  document  #IV.A-23,  p.  19;  Goetz 
letter,  document  #IV.A-18,  exhibit  D,  p. 
23)  stated  that  it  is  inappropriate  for 
EPA  to  rely  on  or  resort  to  the  preamble 
to  the  stack  height  regulations  or 
legislative  history  when  the  plain 
language  of  the  rules  is  clear.  These 
commenters  claimed  that  the  preamble 
should  not  be  used  to  create  ambiguity 


where  none  exists  or  to  alter  the  rule 
language.  According  to  the  commenters, 
the  rules  require  use  of  the  NSPS  limit 
in  the  fluid  modeling  demonstration  but 
do  not  address  the  emission  limitation 
that  will  apply  after  the  determination 
of  GEP  stack  height.  One  of  the 
commenters  (State)  asserted  that  the 
preamble  language  selected  by  EPA  is 
unpersuasive  and  taken  out  of  context, 
and  that  other  preamble  text  clearly 
supports  the  commenters'  position. 

Response:  As  noted  in  our  TSD  (p. 
61 ),  the  plain  language  of  the  rule  refers 
to  the  "allowable  emission  rate"  to  be 
used  in  the  fluid  modeling 
demonstration,  and  the  word 
"allowable"  is  used  in  our  regulations  to 
denote  an  enforceable  emission  limit. 
The  word  "allowable"  would  be 
extraneous  if  we  were  merely  trying  to 
indicate  that  the  NSPS  would  be 
.assumed  for  demonstration  purposes. 
We  believe  our  intent  was  clear — the 
emission  rate  used  in  the  fluid  modeling 
demonstration  was  not  a  mere 
assumption,  but  a  cap  on  emissions  that 
a  source  would  have  to  meet  as  a 
condition  of  obtaining  above-formula 
stack  height  credit.  At  the  very  least,  the 
use  of  the  term  "allowable  emission 
rate,"  combined  with  the  possibility  that 
a  source  could  justify  an  alternative 
emission  rate  in  certain'circumstances, 
renders  the  regulation  ambiguous  and 
subject  to  reasonable  interpretation  by 
EPA.  See,  e.g.,  Martin  v.  Occupational 
Safety  &■  Health  Review  Comm  'n,  499 
U.S.  144,  150-151  (1991);  Udallv. 
Tollman,  380  U.S.  1,  16  (1965);  Walker 
Stone  Company,  Inc.  v.  Secretary  of 
Labor,  156  F.3d  1076, 1080  (10th  Cir. 
1998).  This  also  makes  it  reasonable  for 
us  to  consult  other  documents 
implementing  and  interpreting  the 
regulation.  The  preamble  to  the 
regulation  is  particularly  important  for 
interpreting  the  regulation  because  it 
was  issued  contemporaneously  with  the 
regulation  and  was  essential  to  meet  the 
requirements  of  the  Administrative 
Procedure  Act  (providing  EPA's  basis 
for  issuing  the  rule  for  purposes  of 
judicial  review.)  The  preamble  clearly 
explains  what  we  intended  by  the 
language  "allowable  emission  rate" — 
namely,  that  the  NSPS  would  be  an 
ultimate  cap  on  emissions  for  sources 
seeking  above-formula  stack  height 
credit.  Our  reading  of  the  preamble 
language  is  reasonable;  the  commenters' 
reading  is  strained. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19,  comment 
#82)  claimed  that  EPA  uses  improper 
criteria  for  evaluating  GEP  stack  height 
credit  in  the  SEP,  that  EPA  may  only 
consider  40  CFR  51.100  and  section  123 
of  the  Act,  that  the  preamble,  guidance 
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documents,  TSD  for  the  stack  height 
regulations,  and  memos  are  not 
appropriate  to  consider  unless  the  rule 
itself  is  unclear.  The  commenter 
claimed  the  rule  is  clear.  According  to 
the  commenter,  EPA  seeks  to  use  these 
documents  as  regulations,  or  in  place  of 
the  regulations,  when  such  collateral 
writings  are  not  subject  to  rulemaking, 
notice,  comment  or  appeal.  The 
commenter  asserted  that  if  the  rule  is  so 
unclear,  as  alleged  by  EPA  staff,  to 
require  so  much  collateral  explanation, 
it  is  or  may  be  unconstitutionally  vague 
and  void.  Also,  the  commenter  claimed 
that  EPA's  selection  of  interpretive 
documents  is  incomplete.  According  to 
the  commenter,  EPA  has  not  included 
correspondence  specific  to  this  case,  has 
omitted  court  decisions  on  the  current 
rule,  EPA's  own  brief  in  defending  the 
rule  to  the  court,  or  the  collateral 
demonstrations  provided  by  MSCC. 

Response:  We  believe  the  heading  in 
the  TSD  (document  #III.B-1),  "Criteria 
for  Evaluation,"  may  be  a  bit 
misleading.  We  are  evaluating  the  SIP 
against  the  statutory  and  regulator^' 
requirements.  We  are  not  seeking  to  use 
other  documents  as  regulations,  but  to 
help  explain  the  regulations.  Regarding 
the  central  issue,  whether  it  is 
appropriate  to  consult  documents  other 
than  the  rule  and  statute,  please  see  our 
response  to  the  previous  comment. 

The  list  of  documents  under  "Criteria 
for  Evaluation"  on  page  51  of  the  TSD 
is  not  exhaustive.  We  have  cited  to  and 
included  in  our  record  numerous  other 
documents,  and  have  considered  the 
record  as  a  whole  in  reaching  our  final 
decision. 

We  do  not  believe  the  regulation  is 
unconstitutionally  vague;  in  any  event, 
this  is  a  complaint  about  the  regulation 
itself,  which  may  not  be  raised  in  this 
action. 

(e)  Comment:  Two  commenters  (State 
letter,  document  #IV.A-23,  p.  21;  Goetz 
letter,  dociunent  #IV.A-18,  exhibit  D, 
pp.  24-26)  stated  that  EPA's  own 
Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height 
makes  clear  that  the  GEP  stack  height 
credit  is  first  calculated  and  then  this 
height  is  input  into  an  air  quality  model 
to  set  SIP  emission  limitations.  They 
also  assert  that  the  Guideline  makes 
clear  that  the  NSPS  emission  rate  is 
used  only  for  the  fluid  modeling 
demonstration.  According  to  these 
commenters,  nowhere  does  the 
Guideline  even  hint  that  the  NSPS 
emission  rate  would  constrain  the 
ultimate  emission  limit  for  sources 
seeking  above-formula  stack  height 
credit.  The  commenters  argue  that  the 
State  followed  the  process  outlined  in 


EPA's  Guideline  in  setting  MSCC's  SIP 
emission  limit. 

Response:  The  commenters  are  correct 
that  the  Guideline  contemplates  a  two- 
step  process  in  which  first.  GEP  stack 
height  credit  is  determined  and  second, 
an  emission  limitation  is  set.  However, 
the  commenters  gloss  over  a  critical 
aspect  of  the  Guideline.  When  the 
Guideline  discusses  the  process  for 
setting  emission  limitations  in  above- 
formula  situations,  the  Guideline,  at 
pages  58-59,  cross-references  item  G  of 
Table  3.1  of  the  Guideline;  -"' 

"Sources  with  a  physical  stack  height  greater 
than  the  GEP  height  based  on  Equation  1. 
that  wish  to  establish  the  correct  emission 
limit  should  input  the  GEP  height  (given  by 
Equation  1,  fluid  model  or  field  study)  into 
an  air  quality  model  to  set  the  emission 
limitations.  Refer  to  Table  3.1.  item  G." 

Table  3.1,  item  G,  at  page  51  of  the 
Guideline,  describes  the  process  for 
establishing  GEP  stack  height  for  stacks 
above  formula  height  and  indicates  that 
the  resultant  physical  stack  height 
should  be  used  to  set  emission  limits. 
However,  a  footnote  to  this  statement 
reads  as  follows: 

"Where  some  other  meteorological  condition 
is  more  controlling  than  downwash.  adjust 
the  emission  rate  to  avoid  a  violation  of  a 
NAAQS  or  available  PSD  increment." 

Thus,  under  the  Guideline  it  might  be 
necessary  to  adjust  the  emission  limit 
downward  from  the  NSPS  or  BART  rate 
used  in  the  fluid  modeling  or  field 
demonstration.  By  the  same  token,  if 
some  other  more  controlling 
meteorological  condition  is  not  present, 
it  is  clear  the  Guideline  considers 
downwash  to  be  controlling,  and  the 
emission  limit  must  be  consistent  with 
the  NSPS  or  BART  value  used  in  the 
fluid  modeling  or  field  demonstration. 

Other  language  from  the  Guideline 
confirms  this  interpretation.  At  page  52, 
the  Guideline  states: 

"In  conducting  a  demonstration,  a  source 
should  use  the  modeled  stack  height,  input 
the  applicable  emission  rate  that  is 
equivalent  to  NSPS  for  that  source  category  ', 
and  add  in  the  background  air  quality  as 
determined  by  procedures  contained  in  two 
EPA  guidance  documents  (EPA.  1978. 
1981)." 

Footnote  1  to  the  above  text  reads  as 
follows; 

"However  sources  may  on  a  case-by-case 
basis  demonstrate  that  such  an  emission  is 
not  feasible  for  their  situations  and  determine 
their  emission  limitations  based  on  Best 


25  We  have  discovered  that  there  are  two  different 
versions  of  the  Guideline  The  version  submitted  by 
MSCXi;  as  E.xhibit  131  cross-references  item  F  of 
Table  3.1.  We  refer  to  the  version  we  included  in 
our  docket  as  document  »II.A-12,  which  cross- 
references  item  G  of  Table  3.1. 


Available  Retrofit  Technology."  (emphasis 
added) 

It  is  apparent  that  we  viewed  the 
'applicable  emission  rate"  used  in  the 
fluid  modeling  or  field  study  as  an 
emission  limitation,  that  might  have  to 
be  adjusted  downward  during 
dispersion  modeling  to  address 
meteorological  conditions  more 
controlling  than  downwash.  but  that 
could  not  be  adjusted  upward.  This 
reading  is  consistent  with  the  language 
of  the  regulation,  preamble,  and 
numerous  other  EPA  documents  that  we 
have  cited  in  this  rulemaking. 

(f)  Comment:  Two  commenters  (Goetz 
letter,  document  #IV.A-18.  exhibit  D, 
pp   19-21;  MSCC  letter,  document 
#IV.A-20,  comment  #  l.D)  stated  that  no 
one  suggested  that  the  NSPS  would 
have  to  be  the  applicable  emission  limit 
because  the  rule  is  clear  that  the  NSPS 
emission  rate  is  for  purposes  of  the 
demonstration  only.  The  commenters 
asserted  that  EPA's  failure  to  notifx'  the 
State  or  MSCC  during  late  1995  and  the 
first  few  months  of  1996  that  the  NSPS 
would  have  to  be  used  as  an  actual  limit 
is  evidence  that  the  regulation  does  not 
require  that  the  NSPS  be  applied  as  an 
ultimate  emission  limit 

Response:  Our  meteorologist  did  not 
suggest  that  the  NSPS  would  have  to  be 
the  applicable  emission  limit  durmg  the 
time  period  mentioned  for  two  reasons. 
First,  at  that  time,  the  focus  of  the 
various  parties'  efforts  was  not  on  final 
emission  limits,  but  on  the  design  of  the 
wind  tunnel  study.  Second,  our 
meteorologist  was  initially  not  aware 
that  the  NSPS  would  have  to  be  the 
applicable  emission  limit.  However,  as 
explained  in  response  to  other 
comments,  we  disagree  with  the 
commenter's  assertion  that  the  rule  is 
clear  that  the  NSPS  emission  rate  is  for 
purposes  of  the  demonstration  only  On 
the  contrar}',  the  rule  requires  that  the 
NSPS  be  met  as  the  applicable  emission 
limit.  We  also  disagree  that  our  not 
having  notified  MSCC  during  late  1995 
and  the  first  few  months  of  1996  that  the 
NSPS  would  have  to  be  used  as  an 
actual  limit  is  evidence  that  the 
regulation  does  not  require  that  the 
NSPS  be  applied  as  an  ultimate 
emission  limit.  Instead,  it  is  merely 
evidence  that  we  were  not  focusing  on 
ultimate  emission  limits  and  had  not  yet 
addressed  the  requirement  Elsewhere 
in  this  document,  we  have  explained  in 
detail  why  we  think  the  regulation 
requires  that  the  NSPS  apply  as  an 
ultimate  cap  on  emission  limits  in 
above-formula  situations 

(g)  Comment:  One  commenter  (State 
letter,  document  #IV.A-23.  p.  20)  stated 
that  the  fact  that  Congress  intended 
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above-formula  stack  height  credit  be 
granted  only  in  rare  circumstances  does 
not  support  EPA's  position  or  offer 
insight  into  the  question  at  issue.  The 
commenter  asserted  that  Congress' 
intent  is  too  vague  to  define  the 
boundaries  of  EPA  discretion. 
According  to  the  conunenter,  nothing  in 
the  CAA,  the  implementing  regulations, 
or  background  to  section  123  supports 
the  proposition  that  Congress  intended 
to  override  a  state's  authority  to 
determine  actual  emission  rates  under 
section  110  of  the  CAA.  The  commenter 
argued  that  section  123  does  not  give 
EPA  authority  to  actually  set  an 
emission  limit. 

Response:  In  concluding  that  control 
first  was  an  appropriate  regulatory 
approach  in  the  above-formula  context, 
the  Court  of  Appeals  for  the  DC.  Circuit 
noted  Congress'  intent  that  above- 
formula  stack  height  credit  be  granted 
only  in  rare  circumstances  and  with 
utmost  caution.  NRDC  v.  Thomas,  838 
F.2d  1224, 1241-1242.  (D.C.  Cir.  1988). 
We  believe  that  our  interpretation  of  the 
stack  height  regulations  is  consistent 
with  Congressional  intent  and  that  this 
is  another  reason  our  interpretation  is 
entitled  to  deference.  Our  interpretation 
ensures  that  soiut:es  will  only  receive 
above- formula  stack  height  credit  when 
they  are  first  willing  to  try  to  address 
downwash  concerns  by  installing  NSPS 
or  BART-level  controls.  Contrary  to  the 
commenter's  assertion,  it  is  quite 
evident  that  section  123  restricts  a 
state's  authority  to  set  SIP  emission 
limits.  By  upholding  our  use  of  control 
first  in  the  above-formula  context,  the 
D.C.  Circuit  further  defined  the 
parameters  that  apply  to  establishing 
SIP  emission  limits.  States  remain  free 
to  establish  emission  limits  for  sources, 
as  long  as  they  are  consistent  with  the 
requirements  of  section  123  and  the 
stack  height  regulations.  In  this  case,  the 
State  would  not  have  to  cap  MSCC's 
stack  emissions  at  the  NSPS  level  if  the 
State  rehed  on  the  65  meter  de  minimis 
stack  height  credit,  instead  of  above- 
formula  credit,  in  setting  MSCC's  SIP 
limits. 

(h)  Comment:  One  commenter  (MSCC 
letter,  dociunent  #IV.A-20,  comment 
#8)  stated  that  MSCC's  stack  height 
credit  was  granted  with  utmost  caution. 
Response:  The  State  may  have  granted 
the  credit  after  considerable  analysis, 
but  for  the  reasons  stated  in  this 
dociunent,  we  do  not  believe  the  97.5 
meter  stack  height  credit  the  State 
approved  for  MSCC's  100-meter  stack  is 
valid  under  section  123  of  the  Act  and 
our  stack  height  regulations. 

(i)  Comment:  Two  commenters 
(MSCC  letter,  document  #rV.A-19, 
comment  #24;  MSCC  letter,  document 


#IV.A-20,  comment  #2.Q:  State  letter, 
document  #IV.A-23,  p.  20)  disputed 
EPA's  claim  that  the  Court  in  NRDC  v. 
Thomas  upheld  the  requirement  to  meet 
the  NSPS  as  a  condition  of  above- 
formula  stack  height  credit.  The 
commenters  claimed  the  issue  was  not 
before  the  Coiut  and  was  not  addressed 
by  the  Court.  One  of  the  commenters 
(MSCC)  claimed  that  the  court  merely 
held  that  EPA  had  the  discretion  under 
section  123  to  impose  the  NSPS  as  a 
presumption  for  above-formula  stack 
height  credit  and  never  held  that  EPA 
was  actually  applying  the  NSPS  as  a 
precondition  for  obtaining  CEP  credit. 
Another  commenter  (State)  cited  an  EPA 
Region  3  letter  and  an  EPA 
Headquarters  letter  and  claimed  EPA 
has  made  inconsistent  statements 
regarding  the  presence  of  a  dispute 
regarding  the  NSPS  requirement;  in  this 
commenter's  view,  EPA's  position 
would  mean  the  delegation  of  the 
court's  decision  making  responsibilities 
to  the  parties  and  their  briefs. 

Response:  We  addressed  this  issue  in 
detail  in  the  TSD  for  our  proposal,  and 
we  stand  by  that  discussion.  See  TSD 
pages  64-66.  The  Court  in  NRDC  v. 
Thomas  upheld  the  stack  height 
regulations,  and  in  doing  so,  specifically 
held  that  EPA  had  the  discretion  to 
impose  control-first  in  the  above- 
formula  context.  NRDC  v.  Thomas,  838 
F.2d  1224, 1241.  Using  the  NSPS  as  a 
mere  modeling  assumption  is  not  the 
same  as  "control-first."  Our  preamble 
made  clear  that  control-first  meant  the 
imposition  of  controls  as  a  prerequisite 
to  stack  height  credit.  50  FR  27896,  July 
8,  1985. 

It  is  true  that  there  was  no  dispute 
before  the  court  regarding  the  existence 
of  the  NSPS  requirement  (all  parties 
understood  that  the  NSPS  would  have 
to  be  met  as  a  prerequisite  for  above- 
formula  stack  height  credit).  However, 
the  propriety  of  this  requirement  was 
most  certainly  argued  before  the  court. 
See  TSD  pages  64-66.  Despite  the 
arguments  of  the  industry  petitioners, 
the  court  upheld  oxn  regulations. 

Regarding  our  reference  to  the  briefs 
in  the  NRDC  v.  Thomas  case,  it  was  the 
State  in  its  opinion  about  the  stack 
height  regulations  that  first  cited  the 
briefs  as  evidence  of  EPA's  intent  in  the 
stack  height  regulations.  (See 
memorandum  dated  August  1,  1996 
from  yim  Madden  to  Mark  Simonich, 
attachment  to  document  #Il.C-9.)  This 
led  us  to  examine  some  of  those  briefs 
in  detail.  We  think  the  briefs  reflect  the 
nature  of  the  dispute  before  the  court 
and  the  understanding  of  the  parties 
regarding  the  requirements  of  the  stack 
height  regulations  at  the  time  the 
regulations  were  promulgated. 


Regarding  Region  3's  1988  letter 
(October  6, 1988  letter  from  Marcia 
Mulkey  to  John  Proctor,  document 
#IV.C-65),  the  views  expressed  by 
Region  3  coimsel  in  1988  support  our 
position  in  almost  every  respect.  Ms. 
Mulkey  completely  rejected  Mr. 
Proctor's  assertion  that  the  NSPS  was  a 
mere  modeling  assumption.  Among 
other  things,  Ms.  Mulkey  concluded  that 
Mr.  Proctor's  reading  of  the  regulations 
would  render  the  above-formula  stack 
height  analysis  artificial  and  unrelated 
to  the  health  and  welfare  criteria  which 
the  D.C.  Circuit,  in  the  Sierra  Club  v. 
EPA  case,  had  held  must  be  used  to 
define  excessive  concentrations  in  the 
above-formula  context. 

Regarding  the  narrow  portion  of  the 
letter  that  the  commenter  focuses  on. 
Ms.  Mulkey  was  indicating  that  no  party 
to  the  NRDC  v.  Thomas  case  had  raised 
the  alternative  interpretation  that  Mr. 
Proctor  was  asserting  (that  the  NSPS 
was  a  mere  modeling  assumption)  and 
that  the  Court's  holding,  approving 
EPA's  stack  height  regulations,  was  in 
no  way  dependent  on  this  alternative 
interpretation.  Thus,  in  Ms.  Mulkey's 
view,  EPA  remained  free  to  interpret  the 
stack  height  regulations  to  require  that 
NSPS  or  BART  be  met  as  an  emission 
limit.  We  agree  with  Ms.  Mulkey's 
conclusion,  as  far  as  it  goes.  But,  in 
addition,  the  NRDC  v.  Thomas  court 
specifically  upheld  the  application  of 
control-first  in  the  above-formula 
context,  and,  as  we  note  above,  control- 
first  is  not  a  mere  modeling  assumption. 

The  April  20, 1989  Headquarters 
letter  from  Gerald  Emison  to  John 
Proctor  (document  #n.A-7)  that  the 
conunenter  cites  indicated  that 
Headquarters  fully  endorsed  Region  Ill's 
conclusions  and  supporting  rationale  in 
Ms.  Mulkey's  October  6, 1988  letter,  but 
also  cited  from  the  NRDC  v.  Thomas 
opinion,  and  stated,  "We  believe  that 
the  opinion  indicates  clearly  that  the 
coiul  regarded  the  presumptive  NSPS 
emission  limit  as  a  limit  that  must  be 
complied  with  once  the  fluid  modeling 
was  completed  *  *   *"  The  Emison 
letter  cited  to  language  in  the  opinion 
dealing  with  industry  concerns  that  the 
NSPS  would  not  be  attainable,  language 
that  indicated  the  court  imderstood  the 
NSPS  would  be  a  cap  on  ultimate 
emissions.  ("*  *  *  industry  petitioners 
assert  that  in  order  to  use  the  NSPS 
presumption,  EPA  must  be  able  to  point 
to  substantial  evidence  that  it  is 
attainable  by  most  of  the  affected 
sources.  But  as  EPA  allows  any  soiutie 
to  use  a  higher  emissions  rate  when 
NSPS  is  ii^easible,  there  is  no  need  for 
any  sort  of  generic  demonstration  that  it 
is  normally  so."  NRDC  v.  Thomas,  at 
1242.)  We  note  that  the  covirt  did  not 
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respond  to  the  industn'  concerns  by 
saying  the  NSPS  was  a  mere  modeling 
assumption,  and  that  a  higher  SIP  limit 
might  result  from  dispersion  modeling. 

Ultimately,  the  central  question  is 
whether  we  are  reading  the  stack  height 
regulations  reasonably.  Either  we  are 
reasonable  in  reading  the  regulations  to 
require  a  source  to  meet  the  NSPS  or 
BART  as  a  prerequisite  for  above- 
formula  stack  height  credit  or  we  are 
not.  If  our  longstanding  interpretation  is 
reasonable,  we  believe  it  is  too  late  for 
anyone  to  challenge  the  requirement 
because  the  NRDC  v.  Thomas  court 
already  upheld  the  stack  height 
regulations.  And.  all  the  arguments 
about  lack  of  notice  and 
inappropriateness  of  applying  NSPS  to 
sources  not  otherwise  subject  to  the 
NSPS  are  irrelevant;  they  should  have 
been  advanced  at  the  time  EPA  adopted 
the  regulations  and  first  asserted  its 
interpretation,  or  not  at  all. 

(j)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
23)  stated  that  EPA  relied  on  the 
availability  of  approvable  feasibility 
studies  as  a  justification  for  not  having 
any  evidence  in  the  record  regarding  the 
validity  of  the  NSPS  presumption.  The 
commenter  asserted  that  since  such 
studies  are  not  possible,  EPA's  and  the 
court's  reliance  on  such  studies  to 
approve  the  NSPS  presumption  is 
flawed. 

Response:  This  comment  goes  to  the 
validity  of  the  1985  stack  height 
regulations  themselves  and  is  not 
relevant  to  our  action  on  the  SIP  before 
us.  In  any  event,  the  conmienter's 
conclusion  that  such  studies  are  not 
possible  is  not  supported.  The  fact  that 
one  State  has  not  been  able  to  gain  EPA 
approval  for  an  infeasibility  analysis  for 
one  source  does  not  mean  that  such 
studies  are  not  possible.  Studies  may  be 
"doggedly  pursued;"  that  does  not  mean 
they  reflect  sound  analysis. 

(k)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
32;  MSCC  letter,  document*  IV. A-20, 
comment  #'s  2.P  and  second  5.E)  stated 
that  it  is  unfair  and  unlawful  to  apply 
the  NSPS  to  MSCC,  because  MSCC  is 
not  a  new  source,  and  because  the  law 
does  not  require  meeting  the  NSPS  as  a 
precondition  of  obtaining  above-formula 
stack  height  credit.  Another  commenter 
(CPP  letter,  document  #  IV.A-18. 
exhibit  A,  p.  5)  also  asserted  that  MSCC 
is  not  a  new  source  and  the  NSPS 
should  not  apply. 

Response:  We  addressed  this  issue  in 
the  TSD  to  our  proposal,  and  we  stand 
by  that  discussion.  See  TSD  pages  58- 
60.  Also,  please  see  our  responses  to 
previous  comments. 


(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
33)  stated  that  there  is  no  source 
category  clearly  applicable  to  sulfur 
recovery  plants  built  prior  to  1976  and 
that  there  is  no  source  category 
applicable  to  existing  sulfur  recovery 
plants  buih  before  1976  and  1970  that 
are  not  located  within  the  bounds  of  a 
petroleum  refinery  or  under  the  control 
of  a  petroleum  refiner}'. 

Response:  First.  MSCC  agreed  to  the 
use  of  the  NSPS  applicable  to  sulfur 
recovery  plants  for  purposes  of  its  fluid 
modeling  demonstration.  It  is  not 
convincing  for  the  commenter  to  now 
complain  that  MSCC's  sulfur  recover}' 
plant  is  not  within  the  source  category 
to  which  the  NSPS  applies.  Second,  the 
commenter  misinterprets  the  NSPS.  The 
regulation  specifically  provides  that 
"the  Claus  sulfur  recovery  plant  need 
not  be  physically  located  within  the 
boundaries  of  a  petroleum  refiner\'  to  be 
an  affected  facility  provided  it  processes 
gases  produced  within  a  petroleum 
refinery."  40  CFR  60.100(a).  Clearly. 
MSCC's  sulfur  recovery  plant  falls 
within  this  description.  See  also  41  FR 
43866,  October  4,  1976.  In  promulgating 
40  CFR  51.100(kk)(l),  we  recognized 
that  some  sources  would  be 
grandfathered  and  not  strictly  subject  to 
the  NSPS;  however,  we  believed  it  was 
appropriate  to  use  the  NSPS  for  the 
source  category  to  which  the  source 
belonged,  even  if  the  individual  source 
was  not  subject  to  the  NSPS  under  part 
60.  Thus,  we  believe  it  is  appropriate  to 
use  the  40  CFR  part  60,  subpart  J 
standards  when  evaluating  the  emission 
limits  for  MSCC  in  an  above-formula 
scenario. 

(m)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19.  comment 
#'s  33,  58,  96)  stated  that  no  source 
reading  EPA's  proposed  or  final  stack 
height  regulations  would  have  had 
notice  that  the  agency  would  impose 
NSPS  as  an  operating  limit  on  it  as  a 
condition  of  receiving  GEP  stack  height 
credit.  The  commenter  objected  to 
EPA's  reasoning  in  the  proposal  that 
MSCC's  problems  with  the  stack  height 
rule  should  have  been  appealed  when 
the  rule  was  published.  The  commenter 
claimed  that  a  reasonable  person 
reading  the  rule  text  could  not  have 
foreseen  the  meaning  that  EPA  now 
assigns  to  the  rule.  The  commenter 
asserted  that  EPA  has  modified  many 
aspects  of  the  stack  height  regulations 
by  reference  to  and  interpretation  of 
internal  guidance  and  memos,  and  court 
briefs  and  decisions. 

Response:  To  the  extent  this  is  a  claim 
that  EPA  provided  inadequate  notice  of 
the  NSPS  and  other  requirements  in  the 
1985  stack  height  regulations,  we 


believe  this  claim  could  only  be  raised 
in  a  challenge  to  the  stack  height 
regulations  themselves,  and  is  not 
relevant  to  this  rulemaking  action.  See 
TSD  pages  60-61.  In  any  event,  we 
disagree  with  the  commenter's  assertion 
that  no  source  would  have  had  notice 
that  the  agency  would  impose  NSPS  as 
an  operating  limit  in  above-formula 
situations.  Our  final  stack  height 
rulemaking  notice  and  materials  in  the 
rulemaking  record  made  clear  that  the 
NSPS  or  alternative  limit  used  m  above- 
formula  fluid  modelmg  determinations 
would  have  to  be  met  as  a  condition  of 
obtaining  above-formula  credit.  See  50 
FR  27898. 27905,  July  8,  1985; 
documents  cited  at  page  54  of  our  TSD. 
As  we  pointed  out  in  the  TSD  to  our 
proposal,  other  persons  reading  the  final 
rule  understood  this  and  registered  their 
objections  with  EPA  and  the  SRDC  v. 
Thomas  court.  See  TSD  at  pages  60-61, 
64-65.  See  also  memorandum  dated 
June  19,  1985  from  Eric  Ginsburg  to 
Files  entitled,  "Conference  Call  With 
0MB  to  Discuss  Concerns  about  the 
Stack  Height  Regulations,"  document  # 
II.A-13;  letter  dated  June  21,  1985  ft-om 
R  E.  Boyle,  President,  Ormet 
Corporation,  to  Lee  Thomas, 
Administrator.  EPA.  regarding  "Section 
123  Stack  Height  Regulations." 
document  #  IV.C-63;  letter  dated  June 
17,  1985  fi-om  W.  S.  White.  Jr., 
Chairman  of  the  Board.  American 
Electric  Power  Company,  Inc..  to  Lee 
Thomas,  regarding  "EPA  Stack  Height 
Regulations — Ohio  Power  Company's 
Kammer  Plant,"  document  #  rV.C-62; 
letter  dated  June  20,  1985  from  Henry  V. 
Nickel.  Hunton  &  Williams,  to  Lee 
Thomas,  regarding  "Red  border"  draft 
stack  height  rules."  document  #  IV. C- 
61;  letter  dated  June  21,  1985  from 
Congressman  Allan  B  Mollohan  to  Lee 
Thomas,  document  #  IV.C-60;  letter 
dated  June  20.  1985  from  R.  E,  Disbrow, 
President,  American  Electric  Power 
Company,  Inc.,  to  The  Honorable  Robert 
C.  Byrd.  regarding  "EPA  Stack  Height 
Regulations — Ohio  Power  Company's 
Kammer  Plant  Marshall  County,  West 
Virginia,"  document  #  IV.C-59;  letter 
dated  June  27.  1985  fi-om  Richard  F. 
Celeste,  Governor,  Ohio,  to  Lee  Thomas, 
regarding  "EPA  Stack  Height 
Regulations — Ohio  Power  Company's 
Kammer  Plant."  document  #  IV,C-58. 

We  also  disagree  with  the 
commenter's  assertion  that  we  have 
modified  the  stack  height  regulations 
without  rulemaking  or  somehow 
ignored  the  rule's  plain  language.  As  to 
the  specific  interpretation  issues  raised 
by  the  commenter.  we  discuss  these  in 
detail  in  responses  to  other  comments. 
As  a  general  proposition,  we  believe  we 
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have  appropriately  consulted  the 
statute,  the  preamble  to  the  stack  height 
regulations,  relevant  case  law,  and  other 
documents  to  help  interpret  portions  of 
the  regulations  that  may  be  ambiguous 
or  complex. 

(n)  Comment:  Several  commenters 
(MSCC  letter,  document  #  IV.A-19, 
comment  #  88;  State  letter,  document  # 
IV.A-23,  pp.  17, 18:  Goetz  letter, 
document  #  IV.A-18.  exhibit  D,  pp.  19. 
22)  asserted  that  contrar>'  to  EPA's 
statements,  EPA  has  not  consistently 
read  the  language  of  the  rule  to  require 
that  a  source  meet  the  NSPS  as  a 
condition  of  obtaining  above-formula 
stack  height  credit.  According  to  these 
conunenters,  EPA  did  not  alert  the  state 
or  MSCC  to  such  reading  before  MSCC 
performed  fluid  modeling  or  during  the 
Montana  contested  case  proceeding: 
this,  in  spite  of  the  fact  that  the  record 
is  clear  that  DEQ  modeler/meteorologist 
lohn  Coefield  was  in  continual  contact 
with  EPA's  meteorologist  on  these 
issues.  The  commenters  asserted  that 
EPA's  meteorologist  was  not  aware  of 
this  interpretation  until  after  the  State 
approved  MSCC's  demonstration.  The 
conmienters  claimed  that  in  fact,  EPA's 
input  during  the  process  indicated  that 
the  State  was  using  the  correct  approach 
in  determining  GEP  formula  height  and 
the  resulting  SIP  emission  limit. 

Response:  The  commenters  are  correct 
that  the  Region's  meteorologist  was 
unaware  of  this  requirement  until  after 
he  spoke  to  staff  from  another  Region. 
However,  upon  learning  of  this,  we 
informed  the  State.  This  was  in  May  of 
1996,  before  the  State  adopted  emission 
limits  for  MSCC.  We  had  several 
discussions  of  this  issue  with  the  State 
after  our  initial  call  in  May  1996.  See 
Record  of  Adoption,  transcript  of 
August  8,  1996  Board  Hearing, 
testimony  of  Mark  Simonich,  pp.  24-28, 
document  #  II.C-3.  We  faxed  a  letter  to 
the  State  describing  our  position  on  this 
issue  on  July  18,  1996,  before  MSCC  or 
Montana  signed  the  MSCC  stipulation. 
See  document  #  n.C-5.  MSCC  signed 
the  stipulation  on  July  22,  1996  and  the 
MDEQ  did  not  sign  the  stipulation  until 
after  that.  See  document  #  IV.A-17, 
MSCC  Exhibit  132.  letter  from  Mark 
Simonich  to  Mary  Westwood  dated 
August  2,  1996,  with  August  1,  1996 
memorandum  from  Mark  Simonich  to 
Montana  Board  of  Environmental 
Review  attached. 

Although  our  meteorologist  consulted 
with  the  DEQ  modeler/meteorologist 
regarding  the  conduct  of  the  fluid 
modeling  demonstration,  it  is  an 
exaggeration  to  say  h6  was  in  continual 
contact  with  the  DEQ  modeler/ 
meteorologist.  It  is  important  to  note 
that  we  were  not  a  party  to  the  contested 


case  hearing,  and  that  our  meteorologist 
was  providing  input  from  home 
regarding  the  modeling  at  a  time  in  late 

1995  when  EPA  was  shut  down  as  a 
result  of  the  budget  standoff  between 
President  Clinton  and  Congress.  Thus, 
in  providing  his  input,  our 
meteorologist  often  did  not  have  access 
to  the  advice  of  legal  counsel  and  EPA 
Headquarters  personnel.  Our 
meteorologist  was  providing  his  best 
advice  to  the  DEQ  modeler/ 
meteorologist  under  difficult 
circumstances. 

In  addition,  the  focus  of  MSCC's 
contractor's  efforts  in  late  1995  and 
early  1996  was  the  design  of  a  wind 
tunnel  study,  not  final  SIP  emission 
limits.  Consequently,  our 
meteorologist's  focus,  and  the  focus  of 
his  discussions  with  the  DEQ  modeler/ 
meteorologist,  was  the  design  and 
execution  of  the  wind  tunnel  study,  not 
final  SIP  emission  limits.  See 
memorandum  of  Kevin  Golden, 
document  #  IV.C-71.  This  is  reflected  in 
the  January  31,  1996  and  March  15, 

1996  letters  from  Richard  Long  to  Jeff 
Chaffee  cited  bv  one  of  the  commenters 
(document  #'s  il.F-19  and  20).  These 
letters  focused  on  our  concerns  with  the 
manner  in  which  MSCC's  contractor 
had  performed  fluid  modeling,  not  on 
ultimate  emission  limits.  It  is  also 
important  to  remember  that  MSCC  did 
not  start  out  seeking  above-formula 
stack  height  credit,  but  only  agreed  to 
conduct  above-formula  modeling 
relatively  late  in  the  process.  Even  then, 
and  despite  our  and  the  State's  warnings 
that  within-formula  demonstrations 
would  not  be  accepted,  MSCC 
continued  to  pursue  within-formula 
modeling  demonstrations.  This  was  an 
evolving  process,  and  statements  we 
may  have  made  regarding  relying  on 
GEP  stack  height  credit  generally  to  set 
SIP  limits — for  example,  based  on  de 
minimis  or  formula  stack  height  credit — 
have  no  bearing  on  the  matter  before  us. 

Ultimately,  whether  we  alerted  MSCC 
or  the  State  before  MSCC's  contractors 
began  their  wind  tunnel  study  for 
above- formula  stack  height  credit  that 
NSPS  or  BART  would  have  to  be  met  in 
fact,  is  irrelevant  to  the  real  issue:  what 
the  statute  and  our  regulations  require. 
It  also  does  not  change  the  fact  that  EPA 
as  a  regulatory  agency  has  since  the 
inception  of  the  stack  height  regulations 
read  the  regulations  to  require  that  the 
NSPS  be  met  as  an  ongoing  limit  as  a 
condition  of  obtaining  above-formula 
stack  height  credit.  The  fact  that  we  did 
not  also  reiterate  our  longstanding 
interpretation  before  the  conduct  of  the 
wind  tunnel  study  does  not  form  a  basis 
for  us  to  ignore  the  requirements  of  our 
regulations  in  evaluating  the  SIP. 


Furthermore,  we  believe  the  State  has 
an  independent  obligation  to  evaluate 
applicable  regulatory  requirements.  As 
the  State  admits,  this  was  not  the  first 
time  this  issue  had  arisen  in  the  State. 
(State  comment,  document  #  IV.A-23, 
page  18,  footnote  18.)  As  noted  in  our 
TSD,  we  informed  the  State  of  our 
reading  of  the  stack  height  regulations 
in  1991,  while  commenting  on  an  earlier 
SIP  effort  for  the  East  Helena  area.  We 
believe  it  would  have  been  prudent  and 
appropriate  for  the  State  to  review 
information  in  its  files  relative  to  that 
stack  height  analysis,  and  to  pass  on 
relevant  information  to  MSCC. 

(o)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D, 
pp.  19,  20)  stated  that  in  written 
comments  on  the  State's  protocol  for 
conducting  the  fluid  modeling 
demonstration,  EPA  did  not  indicate 
that  the  NSPS  would  be  the  applicable 
emission  limit;  nor  did  EPA  express 
incredulity  that  MSCC  would  spend 
money  on  such  a  study  when  the  result 
would  be  a  significantly  lower  emission 
limit  than  MSCC  would  be  subject  to 
without  conducting  a  study. 

Response:  The  commenter  is  correct 
that  Mr.  Long's  January  31. 1996  letter 
to  the  State  (document  #  II.F-19)  did  not 
speak  to  the  issue  of  the  NSPS  as  the 
applicable  emission  limit.  As  we  note 
above,  the  scope  of  this  letter  was 
limited  to  the  conduct  of  the  fluid 
modeling  demonstration,  and  thus,  it  is 
not  surprising  that  it  did  not  address 
ultimate  SIP  emission  limits.  At  that 
point  in  time.  EPA  personnel  were  not 
focusing  on  ultimate  emission  limits 
and  had  not  specifically  considered  or 
researched  the  rule's  requirements 
regarding  ultimate  emission  limits  for 
sources  seeking  above-formula  stack 
height  credit.  We  have  acknowledged 
that  our  meteorologist,  whose  expertise 
is  modeling  and  meteorology,  was  not 
initially  aware  that  the  rule  requires  that 
the  NSPS  be  met  as  an  ultimate  limit  in 
above- formula  circumstances.  If  he  had 
been,  he  may  have  questioned  MSCC's 
course  of  action.  However,  none  of  this 
changes  the  requirements  of  the 
regulations,  and  we  believe  we  have  a 
duty  to  disapprove  the  SIP  because 
MSCC's  limits  are  not  consistent  with 
the  stack  height  regulations. 

(p)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D, 
pp.  26-27)  stated  that  EPA  Region  VIII 
plainly  misled  both  DEQ  and  MSCC  on 
the  NSPS  limit  issue  and  they  have 
scrambled,  since  the  summer  of  1996,  to 
shore  up  their  position  by  dredging  up 
whatever  documentation  they  can  find 
to  support  a  claimed  "long-standing" 
interpretation  of  the  rule.  The 
commenter  complained  that  as  of  July 
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1996,  EPA  had  only  provided  two 
documents  to  the  State  on  EPA's  NSPS 
limit  position.  The  commenter  asserted 
that  all  the  other  documents  now  cited 
by  EPA  were  not  provided  to  the  State 
or  MSCC  on  a  timely  basis,  and  EPA's 
position  was  not  made  known  at  a  time 
when  it  would  have  been  useful  in  the 
SIP  process. 

Response:  We  certainly  did  not  intend 
to  mislead  the  State  and  MSCC  in  any 
way.  It  is  clear  from  the  record  that  we 
informed  the  State  that  it  was  mis- 
applying the  stack  height  regulations 
before  the  State  adopted  SIP  limits  for 
MSCC.  The  State,  with  MSCC's 
concurrence,  made  a  conscious  decision 
to  ignore  our  input. 

We  believe  the  commenter  mis- 
portrays  our  communications  with  the 
State  on  this  matter  between  May  and 
July  1996.  As  noted  in  the  July  16,  1996 
letter  from  Jim  Madden  to  James  Goetz 
that  commenter  cites  (document  #  IV.A- 
18,  MSCC  Exhibit  156),  EPA  had 
provided  detailed  citations  to  relevant 
preamble  language.  This  is  the  same 
preamble  language  we  rely  on  now.  As 
to  the  number  of  documents  we 
provided  to  the  State  as  of  July  1996,  or 
subsequently,  we  think  this  is  irrelevant 
to  our  action  in  this  matter.  The 
fundamental  issue  is  whether  the  SIP 
meets  the  requirements  of  the  CAA  and 
our  regulations.  It  is  our  judgment  that 
MSCC's  emission  limits,  based  on  stack 
height  credit  of  97.5  meters,  do  not  meet 
these  requirements  for  the  reasons 
stated  in  oiu  proposal  and  elsewhere 
throughout  this  document.  The  State 
has  had  plenty  of  time  to  correct  the 
problems  with  the  SIP  since  we  first 
informed  them  of  the  problems  with 
MSCC's  stack  height  credit,  but  has 
chosen  not  to  do  so. 

(q)  Comment:  One  commenter  (Goetz 
letter,  document  #  rV.A-18,  exhibit  D,  p. 
26)  stated  that  many  of  the  documents 
in  support  of  EPA's  claimed  long- 
standing interpretation  of  the  NSPS 
emission  rate  issue  are  less  than  clear 
regarding  the  specific  issue  in  question 
and  the  weight  to  be  accorded  these 
sources  is  questionable.  The  commenter 
noted  that  one  of  the  documents  is  a 
letter  to  a  particular  law  firm  not 
involved  in  the  present  issue. 

Response:  We  believe  the  documents 
cited  are  clear  and  indicate  that  we  have 
held  the  NSPS  emission  limit  position 
since  the  inception  of  the  stack  height 
regulations,  and  have  continued  to 
follow  it  subsequently.  The  letter  to  the 
law  firm  that  the  commenter  demeans 
was  an  April  20, 1989  letter  from  Gerald 
A.  Emison,  an  EPA  Headquarters  official 
at  the  time,  to  John  Proctor,  who 
represented  Pennsylvania  Electric 
Company  [see  document  #  II.A-7).  That 


letter  addressed  the  very  same  issue  that 
we  are  dealing  with  in  this  matter — 
whether  the  NSPS  must  be  met  as  an 
emission  limit  by  sources  seeking 
above-formula  stack  height  credit. 

(r)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19,  comment  # 
88)  stated  that  EPA  points  to  the  use  of 
the  term  "allowable  emission  rate"  in 
the  regulation,  but  notes  that  the 
regulation  does  not  use  the  term 
"enforceable  emission  rate  "  or 
"emission  limitation,"  even  though 
these  are  terms  within  EPA's  "lexicon." 

Response:  The  commenter  is  correct 
that  we  did  not  use  these  alternative 
terms  in  the  regulation.  We  do  not 
believe  this  changes  the  meaning  of 
"allowable  emission  rate."  The  Clean 
Air  Act  itself  defines  "emission 
limitation"  to  include  "a  requirement 
established  by  the  State  or  the 
Administrator  which  limits  the  [*   *   *] 
rate  (*   *  *]  of  emissions  of  air 
pollutants  on  a  continuous  basis[.]"  (See 
section  302(k)  of  the  Act.) 

(s)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
88;  MSCC  letter,  document  #  IV.A-20. 
conunent  #  2.P)  stated  that  fluid 
modeling  was  available  to  ExxonMobil, 
without  NSPS  applying,  and  Conoco 
received  GEP  stack  height  credit  above 
65  meters  without  having  to  conduct 
fluid  modeling.  The  commenter  claimed 
that  NSPS  is  not  applied  to  any  other 
source  in  this  airshed  by  this  SIP 
revision,  but  instead  it  is  only  applied 
to  new  sources  as  intended.  The 
commenter  stated  that  MSCC's 
treatment  is  inequitable,  uiueasonable, 
and  inconsistent  with  the  statute  and 
rule, 

Response:  The  NSPS  did  not  apply  to 
ExxonMobil's  FCC  CO-boiler  stack 
because  ExxonMobil  performed  fluid 
modeling  to  obtain  credit  for  a  within- 
formula  stack  height  credit  and  not 
above-formula  stack  height  credit. 
Likewise,  the  NSPS  did  not  apply  to 
Conoco  because  Conoco  was  not  seeking 
above-formula  stack  height  credit. 
Conoco  received  approval  of  their  GEP 
formula  height  stack  on  June  7.  1989  (54 
FR  24334).  The  actual  stack  height  is 
82.3  meters  and  the  formula  height  is 
75.7  meters.  In  the  Billings/Laurel  S02 
SIP,  the  MDEQ  initially  modeled 
Conoco's  stack  at  the  82.3  meters. 
However,  in  a  letter  to  the  MDEQ  dated 
December  15,  1994,  we  indicated  that 
the  State  needed  to  justif\'  using  the 
higher  stack  height  [see  document  # 
IV.C-17).  On  April  14,  1995,  the  State 
sent  a  letter  to  the  Billings  S02  Parties 
indicating  that  there  was  a  revision  in 
the  Dispersion  Modeling  Scenario  {see 
document  #  rV.C-39).  Among  other 
things,  the  letter  indicates  that  the  new 


compliance  demonstration  will  use  the 
75.7  meters  stack  height  credit  for 
Conoco.  Subsequent  modeling  done  by 
the  State  has  used  the  75.7  meters  stack 
height  credit  at  Conoco.  MSCC  may 
avoid  application  of  the  NSPS  in  this 
SEP  by  accepting  GEP  stack  height  credit 
of  65  meters.  MSCC  will  only  be  subject 
to  an  NSPS  limit  if  it  insists  on  above- 
formula  stack  height  credit.  This  result 
follows  from  our  stack  height 
regulations,  and  we  do  not  believe  it  is 
inequitable 

(t)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
41)  indicated  that  MSCC  has  been 
treated  inequitably  compared  to 
ExxonMobil,  that  ExxonMobil  was 
allowed  to  make  a  fluid  modeling 
demonstration  to  demonstrate  within 
formula  GEP  height,  that  formula  height 
was  calculated  based  on  a  rounded 
nearby  structure  that  is  taller  than  it  is 
wide,  but  that  GEP  credit  was  really 
based  on  the  Billings  Generation  Inc. 
(BGI)  structure  that  creates  downwash  at 
MSCC.^^  According  to  the  commenter, 
this  BGI  structure  is  further  from 
ExxonMobil  than  it  is  from  MSCC  The 
commenter  asserted  that  because 
ExxonMobil  was  able  to  conduct  a 
within  formula  determination,  it  is  not 
being  required  to  meet  an  NSPS  limit 
like  MSCC.  and  this  is  unfair.  Another 
commenter  (GPP  letter,  document  # 
IV.A-18.  exhibit  A,  p.  7  and  Attachment 
I)  made  essentiallv  the  same  comment. 

Response:  We  do  not  believe  MSCC 
has  been  treated  inequitably  or  unfairly. 
ExxonMobil  properly  calculated  a 
formula  height  of  76.7  meters  and  then 
demonstrated  the  validity  of  that 
formula  height  through  a  fluid  modeling 
demonstration.  For  ExxonMobil,  the 
formula  height  of  76.7  meters  was 
calculated  considering  four  solid 
components  imbedded  in  a  lattice 
framework.  The  four  imbedded 
components  are  the  elevator  (3.2  m  by 
5  m  by  49.2  m),  the  regenerator  (7.6  m 
in  diameter  and  30  m  high),  the  reactor 
(6.1  m  in  diameter  and  53.4  m  high)  and 
the  fractionator  (3.2  m  in  diameter  and 
45.3  m  high).  The  calculated  stack 
height  was  based  on  the  four  structures, 
which  are  within  5L  of  the  stack  in 
question,  and  not  the  lattice  framework, 
and  was  determined  by  using  our 
Building  Profile  Input  Program  (BPIP) 
software.  (See  document  #  Il.F-2.) 

The  formula  used  to  determine  the 
formula  stack  height  is  Hg  =  H  ■»■  i  5  L. 
where  Hg  is  the  good  engineering 
practice  stack  height  measured  from  the 
ground  elevation  at  the  base  of  the  stack. 
H  is  the  height  of  nearby  structure(s) 


''■  BGI  is  now  the  Yellowstone  Energ>'  Limited 
Partnership  (YELP). 
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measured  from  the  ground-level 
elevation  at  the  base  of  the  stack,  and  L 
is  the  lesser  dimension,  height  or 
projected  width,  of  nearby  structures.  In 
the  BPIP  modeling  for  ExxonMobil.  H 
was  determined  to  be  45.29  m  and  L 
was  determined  to  be  20.95  m.  In  other 
words,  the  structures  together  were 
taller  than  they  were  wide,  but  their 
projected  width  was  significantly 
greater  than  MSCC's  stack  support 
structure  and  their  height  was 
significantly  less.  These  structiu-es  were 
not  a  stack  or  TV  or  radio  transmission 
tower,  which  our  GEP  Guideline  states 
should  not  be  considered  in  GEP  stack 
height  determinations.  "Guideline  for 
Determination  of  Good  Engineering 
Practice  Stack  Height  (Technical 
Support  Docimient  for  the  Stack  Height 
Regulations  (Revised)."  June  1985, 
EPA-450/4-80-023R.  at  p.  7  (document 
#  II.A-12).  In  addition,  these  structures 
were  not  part  of  the  stack  for  which 
formula  height  was  being  determined. 
MSCC's  situation  is  different— the  stack 
support  structiue  cannot  be  used  to 
calculate  formula  height. 

In  ExxonMobil's  case,  we  believe 
formula  height  was  properly  calculated. 
and  because  ExxonMobil  was  only 
seeking  stack  height  credit  equivalent  to 
formula  height,  ExxonMobil  was 
permitted  to  make  a  fluid  modeling 
demonstration  under  40  CFR 
51.100(kk)(2)  rather  than  subsection 
(kk)(l).  Under  subsection  {kk)(2).  a 
source  is  only  required  to  use  its  SIP 
limit  (or  if  there  is  none,  its  actual 
emissions  rate)  in  fluid  modeling,  and  is 
not  required  to  meet  an  NSPS  limit  as 
is  the  case  for  sources  seeking  above- 
formula  stack  height  credit  under 
subsection  (kk)(l).  Because  MSCC  was 
seeking  above-formula  stack  height 
credit,  subsection  (kk)(l)  applied. 
In  addition,  in  a  fluid  modeling 
demonstration,  our  rules  allow 
consideration  of  structures  up  to  one- 
half  mile  from  the  stack,  even  if  one-half 
mile  is  not  nearby  for  purposes  of 
calculating  formula  height.  40  CFR 
51.100(ij)(2).  Thus,  it  is  irrelevant  that 
the  formula  height  calculation  for 
ExxonMobil  was  not  based  on  the  BGI 
structxu-e.  but  that  the  fluid  modeling 
modeled  the  BGI  structiu'e. 

In  our  view,  any  differences  in 
treatment  of  ExxonMobil  and  MSCC 
result  from  the  proper  application  of  our 
stack  height  regulations.  Under  our 
regulations,  there  is  no  question  that 
physical  layout  plays  a  role  in  formula 
and  GEP  determinations.  The  layout  of 
the  ExxonMobil  facility  allowed 
ExxonMobil  to  calculate  formula  height 
based  on  the  four  structures  contained 
within  the  lattice;  these  structures  were 
within  5L  of  the  stack.  At  MSCC.  there 


were  no  structures  within  5L  of  the 
stack  on  which  MSCC  could  calculate 
formula  height  greater  than  65  meters. 
This  difference,  which  seems 
inequitable  to  the  conmienters,  is 
inherent  in  the  rule.  We  understand  that 
downwash  effects  present  at  4.9L  do  not 
magically  disappear  at  5L.  but  this  is  the' 
line  EPA  drew  in  the  stack  height 
regulations,  and  the  regulations  were 
upheld  by  United  States  Court  of 
Appeals  for  the  D.C.  Circuit.  To  the 
extent  the  comment  goes  to  the  validity 
of  the  stack  height  regulations,  we  do 
not  believe  the  conunent  is  timely  or 
relevant  to  this  rulemaking. 

(u)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
24}  stated  that  two  existing  sources  in 
Billings  erecting  stacks  after  1977  were 
granted  credit  for  stacks  without  a 
precondition  that  NSPS  controls  be 
installed.  According  to  the  commenter, 
both  credits  were  based  on  tall  thin 
structures,  albeit  not  as  tall  and  thin  as 
MSCC's  structure. 

Response:  The  commenter  has  not 
provided  sufficient  information  for  us  to 
completely  respond  to  the  conunent.  If 
the  commenter  is  referring  to 
ExxonMobil  and  Conoco,  see  our 
responses  to  the  above  comments.  If  the 
commenter  is  referring  to  Cenex,  we 
note  that  Cenex  was  required  to  raise 
some  stacks  as  a  result  of  the  1977 
Stipulation.  However,  none  of  Cenex's 
stacks  are  above  65  meters  and  the 
NSPS  "precondition"  would  not  apply. 
In  fact,  except  for  MSCC,  the  only  other 
sources  in  the  Billings/Laurel  SIP  where 
the  stack  height  credit  in  the  modeling 
is  greater  than  65  meters  are  Conoco's 
boiler  stack  at  75.7  meters  (see 
discussion  above),  ExxonMobil's  FCC 
CO-boiler  stack  at  76.7  meters  (see 
discussion  above),  and  Montana  Power's 
stack  at  106.7  meters.  Montana  Power's 
GEP  stack  height  credit  was  approved 
on  June  6,  1989  (54  FR  24334).  The  June 
6.  1989  Federal  Register  notice 
indicates  that  Montana  Power's  stack 
height  credit  was  grandfathered.  None 
of  these  stacks  are  subject  to  the  NSPS 
precondition  requirement. 

(v)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
89)  asked  why  any  existing  source 
already  automatically  eligible  for  a  more 
lenient-than-NSPS  short  term  and 
annual  limitation  at  65  meters  would 
accept  an  NSPS  limit  on  its  pre-NSPS 
facility  as  a  pre-condition  of  receiving 
credit  for  GEP  above  65  meters.  In  a 
similar  vein,  another  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D,  p. 
25)  stated  that  it  would  not  make  sense 
for  a  source  to  expend  the  resources  of 
a  fluid  modeling  demonstration  to 
justify  above-formula  stack  height  credit 


if  the  source  must  meet  the  NSPS  as  an 
operating  limit.  These  commenters 
claimed  that  under  EPA's  reading,  the 
rule  has  no  utility.  According  to  these 
commenters.  although  EPA  argues  that 
conditions  other  than  downwash  may 
be  controlling  in  dispersion  modeling  to 
set  emission  limitations,  EPA's 
argument  is  sophistry.  The  commenters 
asserted  that  EPA  has  pointed  to  no  real- 
world  example  of  where  this  rule  has 
proved  useful  in  such  a  situation.  One 
of  the  commenters  asked  EPA  to  provide 
documentation  of  specific  cases  where 
the  above-formula  stack  height  rule  has 
been  used  in  a  case  that  fits  this 
category.  In  addition,  the  commenter 
claimed  that  documents  EPA  cited  in  its 
proposal  and  TSD  do  not  support  the 
proposition  that  conditions  other  than 
downwash  may  be  more  controlling  in 
some  cases. 

Response:  First,  we  would  not  expect 
an  existing  source  with  an  emission 
limit  more  lenient  than  the  NSPS  at  a  65 
meter  stack  height  credit  to  seek  above- 
formula  stack  height  credit.  In  fact,  we 
explicitly  recognized  this  in  the 
preamble  to  the  stack  height  regulations: 

In  the  event  that  a  source  believes  that 
downwash  will  continue  to  result  in 
excessive  concentrations  when  the  source 
emission  rate  is  consistent  with  NSPS 
requirements,  additional  stack  height  credit 
may  be  justified  through  fluid  modeling  at 
that  emission  rate. 

A  source,  of  course,  always  remains  free  to 
accept  the  emission  rate  that  is  associated 
with  a  formula  height  stack  rather  than 
relying  on  a  demonstration  under  the 
conditions  described  here."  50  FR  27898, 
Julys.  1985. 

By  the  same  token,  sources  have  no 
absolute  entitlement  to  above-formula 
stack  height  credit.  As  stated  before,  the 
premise  behind  the  above-formula 
provisions  of  the  stack  height 
regulations  was  that  above-formula 
stack  height  credit  would  be  granted 
rarely  and  with  utmost  caution.  The 
D.C.  Circmt  recognized  this  as 
legitimate,  and  the  NSPS  requirement, 
as  interpreted  by  EPA,  effects  this  goal. 
The  commenter  believes  MSCC  has 
somehow  been  wronged  because  we 
have  not  interpreted  our  regulations  to 
make  it  easier  for  MSCC  to  obtain  above- 
formula  stack  height  credit. 

Second,  we  believe  there  are 
conditions  under  which  a  source  would 
want  to  seek  above-formula  stack  height 
credit  even  though  it  would  have  to 
meet  the  NSPS  as  an  operating  limit.  As 
noted  by  the  commenter,  we  mentioned 
one  such  possibility  in  our  proposal — 
where  conditions  other  than  downwash 
may  be  controlling  in  dispersion 
modeling.  Another  example  may  be 
when  a  source  would  have  to  meet  an 
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emission  limit  lower  than  the  NSPS 
using  within-formula  stack  height 
credit.  Although  we  have  not  researched 
whether  this  situation  has  actually 
arisen  "in  the  real  world."  we  think  the 
commenter's  concern  on  this  point  is 
irrelevant.  The  stack  height  regulations 
were  not  intended  to  encourage  sources 
to  seek  above-formula  stack  height 
credit  or  to  make  it  easy  for  them  to 
obtain  such  credit.  50  FR  27898.  Julv  8. 
1985. 

In  addition,  the  commenter  ignores 
the  possibility  that  a  source  could 
demonstrate  the  infeasibility  of  meeting 
the  NSPS  limit  and  justifj'  a  higher, 
alternative  limit.  See  40  CFR 
51.100(kk)(l).  Again,  a  soilrce  might 
want  to  do  this  if  it  would  have  to 
reduce  emissions  below  this  alternative 
limit  based  on  within-formula  stack 
height  credit. 

Regarding  the  documents  cited  in  our 
proposal  for  the  proposition  that 
conditions  other  than  downwash  may 
be  more  controlling,  we  have  discovered 
that  there  are  two  different  versions  of 
the  Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height.  In 
the  version  we  included  in  our 
rulemaking  docket,  the  relevant  item  in 
Table  3.1  is  Item  G.  In  the  version 
submitted  by  the  commenter,  the 
relevant  item  in  Table  3.1  is  Item  F.  In 
either  case.  Footnote  3  to  the  relevant 
Item  states.  "Where  some  other 
meteorological  condition  is  more 
controlling  than  downwash,  adjust  the 
emission  rate  to  avoid  a  violation  of  a 
NAAQS  or  available  PSD  increment." 
We  note  that  the  commenter  cites  to 
Item  F  on  the  prior  page  of  his 
comments. 

Language  from  the  discussion  of 
above-formula  stack  height  credit  in  the 
preamble  to  the  stack  height  regulations 
also  touches  on  the  possibility  that 
conditions  other  than  downwash  may 
be  controlling: 

An  additional  theoretical  complication  is 
presented  when  an  absolute  concentration  is 
used  where  meteorological  conditions  other 
than  downwash  result  in  the  highest 
predicted  ground-level  concentrations  in  the 
ambient  air.  In  such  cases,  a  source  that  has 
established  GEP  at  particular  height, 
assuming  a  given  emission  rate,  may  predict 
a  NAAQS  violation  at  that  stack  height  and 
emission  rate  under  some  other  condition. 
e.g..  atmospheric  stability  Class  "A'."  50  FR 
27899,  col.  1. 

(w)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D,  p. 
19)  stated  that  it  is  obvious  that  MSCC 
would  not  have  undergone  the 
considerable  expense  of  more  wind 
tunnel  modeling  if  it  had  known  the 
NSPS  would  be  imposed  as  an  actual 
emission  limit  because  the  NSPS 


standard  was  a  mere  fraction  of  the 
emission  limit  already  proposed  by  DEQ 
for  a  65  meter  de  minimis  stack. 

Response:  Although  MSCC  may  well 
have  chosen  not  to  conduct  additional 
wind  tunnel  modeling,  it  is  also 
possible  MSCC  may  have  pursued 
additional  wind  tunnel  modeling 
because,  even  if  we  had  at  that  point 
informed  MSCC  that  the  NSPS  would  be 
the  applicable  emission  limit.  MSCC 
may  have  chosen  to  ignore,  or.  as  MSCC 
has  in  fact  chosen  to  do.  contest  our 
position.  As  we  have  noted  elsewhere  in 
this  document.  MSCC  proceeded  with 
other  stack  height  theories  even  after 
MSCC  was  aware  that  we  would  reject 
those  theories.  In  any  event,  this 
comment  is  not  relevant  to  the  central 
issue,  which  is  whether  the  stacK  height 
regulations  require  that  the  NSPS  or 
BART  emission  rate  serve  as  a  cap  on 
SIP  limits  in  above-formula  situations. 

(x)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  p.  3:  MSCC 
letter,  document  #  IV.A-20.  comment  # 
l.M)  stated  that  MSCC  could  not 
feasibly  install  controls  to  achieve  an 
NSPS  level  of  control,  and  cites  to  an 
expert's  opinion  regarding  the  subject. 

Response:  We  are  not  forcing  MSCC  to 
seek  above-formula  stack  height  credit. 
The  requirement  to  at  least  meet  the 
NSPS  is  a  byproduct  of  MSCC's  decision 
to  seek  above-formula  stack  height 
credit.  If  MSCC  accepted  the  regulatory 
65  meter  credit,  it  could  have  emissions 
limits  significantly  less  stringent  than 
the  NSPS. 

In  addition,  our  regulations  provide 
an  opportunity  for  the  State/source  to 
make  a  showing  that  the  source  cannot 
achieve  an  NSPS  level  of  control.  We 
offered  the  State  and  MSCC  the 
opportunity  to  demonstrate  infeasibility. 
but  MSCC  did  not  do  so  [see  document 
#'s  II.C-12  and  IV.C-10).  MSCC  seemed 
unwilling  to  make  the  attempt  without 
some  assurance  that  the  attempt  would 
be  successful  [see  document  #  IV.C— 41 
and  document  #  IV.A-17.  MSCC  Exhibit 
19).  The  State  did  not  set  an  alternative 
BART  limit  based  on  an  infeasibility 
showing  by  MSCC.  and  therefore,  this 
issue  is  not  properly  before  us  in  this 
action.  The  commenter's  mere  assertion 
of  infeasibility  does  not  provide  a  basis 
for  us  to  disregard  the  requirements  of 
the  stack  height  regulations.  We  note 
that  MSCC  installed  a  SuperClaus  unit 
in  late  1998  despite  its  claims  that  it 
was  not  "economically  practical  or 
feasible"  to  do  so  [see  document  #  IV. C- 
42  and  document  #  IV.A-17,  MSCC 
Exhibit  126,  Direct  Testimony  of  Lany 
Zink,  "In  the  Matter  of  the  Application 
of  the  DEQ  for  Revision  of  the  Montana 
State  Air  Quality  Control  of  S02 


Emissions  in  the  Billings/Laurel  Area 

*  *    *",  Decembers.  1995.  pp,  27,  36) 
(y)  Comment:  One  commenter  {MSCC 

letter,  document  #  IV.A-19,  comment  # 
98)  stated  that  EPA  uses  the  term 
"alternative  rate"  interchangeably  with 
"allowable  emissions  rate."  and  the 
commenter  implied  that  this  somehow 
undercuts  EPA's  reading  of  "allowable 
emissions  rate  "  as  meaning  a  rate  that 
a  source  would  have  to  meet  and  not 
just  assume  for  purposes  of  a  fluid 
modeling  demonstration. 

Response-  The  regulation  says  the 
allowable  emissions  rate  shall  be  the 
NSPS  unless  a  source  demonstrates  that 
the  NSPS  is  infeasible.  in  which  case  an 
alternative  emission  rate  shall  be 
established.  Both  phrases,  at  root,  use 
the  term  "emission  rate  "  We  believe  it 
is  reasonable  to  read  this  to  mean  that 
such  alternative  emission  rate  would 
become  the  allowable  emissions  rate  for 
purposes  of  the  preceding  sentence  in 
the  regulation. 

(z)  Comment:  One  commenter  stated 
(MSCC  letter,  document  #  IV  A-19. 
comment  #  100:  MSCC  letter,  document 

#  IV.A-20.  2nd  comment  #s  5. A.  B,  C. 
D,  F,  and  G)  that  MSCC  is  a  well- 
controlled  source,  citing  to  the  S02 
reductions  MSCC  has  achieved  for  many 
years  in  the  area. 

Response:  We  are  aware  that  MSCC 
removes  sulfur  compounds  from 
ExxonMobil's  effluent  stream.  However, 
to  the  extent  the  commenter  is  referring 
to  "well-controlled"  as  a  term  of  art  in 
the  preamble  to  our  stack  height 
regulation,  this  term  refers  to  an  NSPS 
limit  or  a  BART  alternative  limit.  To 
date,  neither  the  State  nor  MSCC  has 
been  willing  to  adopt  the  NSPS  as  a 
limit  for  MSCC.  If  the  commenter  is 
using  the  term  more  generally,  it  is  not 
relevant  to  our  review  of  the  SIP.  Our 
obligation  under  the  CAA  is  to  ensure 
that  the  requirements  of  the  CAA  and 
our  regulations  are  met.  MSCC  may  or 
may  not  be  "well-controlled"  in  the 
generic  sense,  but  MSCC's  main  stack 
limits  have  not  been  set  in  accordance 
with  our  stack  height  regulations,  and 
certain  other  aspects  of  the  SIP.  which 
pertain  to  MSCC  and  other  sources,  are 
deficient  under  the  CAA  and  our 
regulations.  It  is  entirely  possible  the 
State  could  fix  the  SIP  problems  without 
imposing  additional  emission 
reductions  on  MSCC.  For  purposes  of  a 
SIP.  the  State  chooses  how  to  allocate 
the  emissions  reduction  burden  among 
sources,  not  EPA.  We  review  the  State's 
choices  to  ensure  that  the  SIP  meets  the 
reouirements  of  the  CAA. 

(aa)  Comment:  One  commenter 
(MSCC  letter,  document  «  I\'.A-19, 
comment  #  94)  stated  that  the  stack 
height  regulations  impose  less  stringent 
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requirements  for  PSD  sources 
attempting  to  justifS'  above-formula 
stack  height  credit  through  fluid 
modeling  than  they  impose  on  existing 
sources  doing  so.  In  the  commenter's 
view,  this  seems  odd  since  PSD  sources 
are  increasing  emissions  in  an  area.  The 
commenter  found  it  difficult  to 
understand  this  apparent  contradiction, 
particularly  since  EPA  appears  to 
believe  reducing  emissions  is  the 
principal  and  overriding  purpose  of 
section  123  of  the  CAA.  The  commenter 
appeared  to  suggest  that  the  NSPS  rate 
prescription  in  40  CFR  51.100(kk)(ll 
only  applies  to  PSD  sources.  The 
coinmepter  thought  it  is  unlikely  that 
NSPS  forms  an  upper  bound  for  PSD 
sources,  but  instead  is  an  acceptable  rate 
for  a  fluid  modeling  demonstration, 
regardless  of  more  stringent 
requirements  applicable  to  the  source. 
The  commenter  wondered  whether 
MSCC  is  subject  to  the  PSD  program. 

Response:  First,  the  commenter 
mischaracterizes  our  interpretation  of 
section  123  of  the  CAA.  The  principal 
purpose  of  section  123  is  to  prevent 
sources  from  using  excessive  stack 
height  as  a  means  to  meet  the  NAAQS. 
In  any  given  SIP,  sources  may  be  able 
to  justify  higher  stack  height  credit  and 
thereby  increase  emissions  or  keep 
emissions  the  same.  This  is  highly 
situation-dependent.  Clearly  Congress 
did  not  want  to  allow  use  of  stack  height 
greater  than  GEP  at  the  expense  of 
emissions  controls. 

Second,  although  the  conrunenter  may 
find  this  distinction  odd,  it  does  not 
change  the  regulatory  requirements  that 
apply  to  non-PSD  sources.  The 
commenter's  recourse  if  it  wished  to 
challenge  the  distinction  between  non- 
PSD  and  PSD  sources  was  to  seek 
review  of  the  original  regulations  within 
60  days  of  promulgation.  It  may  not 
challenge  the  regulations  now. 

ThircT  PSD  sources  that  are  being 
considered  in  SIP  development  are 
likely  to  be  existing  sources  that  happen 
to  be  subject  to  a  PSD  permit,  not 
necessarily  a  new  or  modified  source 
adding  emissions  to  an  area.  Also, 
stringent  modeling  requirements  apply 
to  new  or  modified  PSD  sources  to 
ensure  that  they  do  not  interfere  with 
attainment  or  maintenance  of  the 
NAAQS. 

The  practical  implications  of  the 
distinction  between  non-PSD  and  PSD 
sources  are  probably  insignificant 
because  PSD  sources  are  necessarily 
meeting  Best  Available  Control 
Technology  (BACT)  limits  that,  by 
definition,  are  at  least  as  stringent  as  the 
NSPS.  See40CFR51.166(b){12).  Thus, 
although  the  fluid  modeling 
requirements  for  PSD  sources  appear  to 


be  less  stringent,  the  control 
requirements  applicable  to  PSD  sources 
are  generally  more  stringent  than  those 
that  apply  to  non-PSD  sources,  and  such 
sources  have  already  undergone 
stringent  modeling  requirements  to 
receive  their  permits. 

Regarding  EPA's  selection  of  the 
NSPS  for  above-formula  demonstrations 
and  the  fact  that  this  does  not  really 
comprise  an  upper  bound  for  PSD 
sources,  EPA  selected  a  single  level  for 
all  sources  seeking  above-formula  stack 
height  credit.  PSD  sources  are  already 
well-controlled;  there  was  no  need  to 
establish  some  lesser  cap  on  emissions. 

To  our  knowledge,  MSCC  does  not 
have  a  PSD  permit,  and  thus,  is  not 
currently  a  PSD  source.  Additionally, 
our  action  on  the  SIP  is  not  meant  to 
imply  any  sort  of  applicability 
determination  under  the  PSD  program 
(Title  I.  part  C  of  the  Act)  with  respect 
to  MSCC. 

(bb)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D,  p. 
23)  stated  that  MSCC  adopts  and 
incorporates  as  part  of  its  comments  the 
analysis  contained  in  a  memo  by  DEQ 
attorney  lim  Madden  to  Mark  Simonich 
dated  August  1.  1999  [sic.  should  be 
1996)  (attachment  to  document  #  II,C- 

9). 

Response:  We  have  thoroughly 
analyzed  and  responded  to  the  analysis 
contained  in  Mr.  Madden's  memo  in  our 
TSD,  at  pages  58-67,  and  in  this 
document. 

2.  Issues  Related  to  Best  Available 
Retrofit  Technology  (BART) 

We  received  a  number  of  conmients 
regarding  an  alternative  BART  limit  for 
above-formula  stack  height 
demonstrations.  Although  we  discussed 
with  the  State  and  MSCC  the  provision 
of  our  regulations  that  allows  sources 
the  opportunity  to  show  that  an  NSPS 
limit  is  infeasible  and  then  to  develop 
an  alternative  BART  limit,  MSCC  did 
not  attempt  to  make  the  requisite 
showings.  Consequently,  the  State  did 
not  approve  an  alternative  BART  limit 
for  MSCC.  and  no  alternative  BART 
limit  has  been  submitted  to  us  for 
approval.  Therefore,  we  believe  the 
majority  of  comments  regarding  an 
alternative  BART  limit  are  irrelevant  to 
our  action.  Nevertheless,  we  are 
responding  to  the  comments  regarding 
BART.  Nothing  in  the  comments  has 
caused  us  to  change  our  position 
regarding  disapproval  of  MSCC's  stack 
height  credit. 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
22,  99, 103;  MSCC  letter,  document  # 
IV.A-20,  comment  #  l.I)  stated  that 
EPA's  arguments  regarding  BART  and 


feasibility  studies  are  spurious  and 
hypocritical.  The  commenter  suggested 
that  EPA  has  inadequately  defined 
BART  and  that  therefore  the 
opportunity  to  demonstrate  the 
infeasibility  of  meeting  the  NSPS  limit 
and  establish  an  alternative  BART  limit 
amounts  to  impermissibly  vague 
regulation.  The  commenter  asserted  that 
no  successful  BART  or  feasibility 
analysis  has  ever  been  done  regarding 
implementation  of  stack  height  rules. 
The  commenter  alluded  to  a  BART 
analysis  for  another  source  that  EPA 
rejected.  The  commenter  complained 
that  the  BART  guidelines  are  guidance 
and  not  regulations  and  that  they  are  not 
authorized  under  section  123  of  the  Act. 

Response:  Since  the  State  did  not 
adopt  an  alternative  limit  for  MSCC, 
based  on  an  infeasibility  showing,  the 
conrunenter's  argvunents  regarding  BART 
and  our  application  of  the  regulations 
are  irrelevant  to  out  action  on  the  SIP 
before  us.  In  addition,  to  the  extent  the 
commenter  is  objecting  to  an  alleged 
flaw  in  the  stack  height  regulations,  the 
objection  could  only  be  raised  in  a 
challenge  to  the  stack  height  regulations 
and  is  irrelevant  to  our  action. 
Nevertheless,  we  are  responding  to  the 
comment. 

We  disagree  with  the  commenter.  We 
beUeve  the  BART  guidelines  adequately 
define  criteria  and  a  process  for 
determining  the  feasibility  of  employing 
particular  control  technology  or  meeting 
particular  emission  limits.  These 
guidelines  are  similar  to  guidelines  for 
estabUshing  BACT  for  a  new  source  or 
source  modification,  guidelines  that 
have  been  used  successfully  on  many 
occasions  to  establish  emission  limits  in 
the  PSD  program.  Whether  or  not  the 
BART  guidelines  have  been  used 
successfully  in  the  stack  height  context 
does  not  mean  the  guidelines  are 
inadequate  or  overly  vague.  It  is  true 
that  the  State  and  EPA  retain  discretion 
to  review  and  approve  a  soiu-ce 
demonstration  regarding  feasibility  and 
BART,  but  this  is  true  in  the  PSD 
context  and  other  contexts  as  well. 
Certainly  our  discretion  is  limited  by 
applicable  standards  under  the 
Administrative  Procedure  Act. 
Contrary  to  the  commenter's 
assertion,  we  did  provide  information 
regarding  BART  and  infeasibility 
showings  (see  document  #'s  II.C-12  and 
IV.C-40).  It  seems  the  commenter 
expected  us  to  propose  an  edtemative 
BART  limit  for  MSCC.  However,  the 
regulations  make  clear  that  in  the  first 
instance  the  source  must  demonstrate 
that  it  cannot  meet  the  NSPS  limit. 
MSCC  did  not  attempt  to  make  such  a 
showing. 
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(b)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
24:  MSCC  letter,  document  #  IV.A-20, 
comment  #  l.I)  stated  that  SIP  time 
frames,  and  threatened  sanctions, 
preclude  the  use  of  alternative  limits  for 
above-formula  sources.  The  commenter 
stated  that  because  of  this,  the  NRDC  v. 
Thomas  court  should  review  its 
decision. 

Response:  We  believe  that  a  source 
and  state  could  develop  an  alternative 
emission  limit  in  the  time  frame  for  SIP 
development.  In  any  event,  we  believe 
this  comment  goes  to  the  validity  of  the 
stack  height  regulations  themselves,  and 
is  neither  timely  nor  relevant  to  our 
action  on  the  SIP  before  us.  We  note  that 
MSCC  and  the  State  had  more  than 
ample  time  to  conduct  an  infeasibility 
analysis  in  this  case.  We  informed  the 
State  of  our  position  regarding  the  NSPS 
and  the  stack  height  regulations  in  May 
of  1996,  and  subsequently  invited 
MSCC  and  the  State  to  make  an 
infeasibility  showing.  MSCC  had  over 
three  years  in  which  to  make  such  a 
showing  before  we  finally  proposed  our 
action  on  the  SIP  in  July  of  1999. 

(c)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment 
#'s  24,  25)  stated  that  section  123 
requires  EPA  to  promulgate  regulations 
defining  GEP  and  that  EPA  cannot 
define  the  parameters  for  a  feasibility 
analysis  through  guidance  or  staff 
pronouncements.  The  commenter  went 
on  to  say  that  if  section  123  of  the  Act 
grants  power  to  EPA  employees  to 
define  GEP  or  feasibility  analyses 
outside  of  regulations,  it  is  so  broad  a 
delegation  of  power  as  to  deny 
reasonable  due  process. 

Response:  The  commenter  is  asserting 
a  harm  to  MSCC  that  is  purely 
speculative.  MSCC  did  not  attempt  to 
perform  an  infeasibility  analysis,  the 
State  did  not  adopt  an  alternative  (to 
NSPS)  limit  for  MSCC,  and  the  State  did 
not  submit  such  a  limit  to  us  for 
approval  as  part  of  the  SIP.  The 
commenter  assumes  there  was 
insufficient  time  to  make  the  necessary 
showing  and  analysis  and  assumes  that 
we  woidd  have  acted  arbitrarily  and 
capriciously  if  the  State  had  submitted 
an  alternative  limit  for  MSCC.  The 
commenter  is  raising  an  issue  that  is 
unripe  for  review  and  has  no  relevance 
to  our  action  on  the  SIP  before  us.  Also, 
the  commenter  ignores  the  fact  that  in 
the  preamble  to  our  stack  height 
regulations,  we  stated  that  we  would 
rely  on  our  BART  guidelines  in 
reviewing  emy  rebuttals  to  the  NSPS  and 
alternative  limits  {see  50  FR  27898),  and 
that  NRDC  challenged  our  intent  to  rely 
on  the  BART  guidelines.  The  D.C. 
Circuit  held  that  the  BART  guidelines 


did  not  represent  final  agency  action 
subject  to  review  and  dismissed  NRDC's 
challenge  (NRDC  v.  Thomas,  838  F.2d 
1224,  1241.  fn.  14  (D.C.  Cir.  1988)).  but 
the  Court  upheld  our  regulations. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  p.  2) 
asserted  that  it  is  MSCCs  "situation,  not 
merely  its  position"  that  application  of 
additional  control  technology  is 
infeasible  to  achieve  short  term  limits 
more  restrictive  than  the  current  plan 
provides.  The  commenter  stated  that 
MSCC  lacks  the  land  and  resources  to 
further  control  S02.  The  commenter 
stated  that  it  has  invested  substantial 
resources  in  reliance  on  the  State's  plan 
and  findings. 

Response:  We  are  not  permitted  to 
consider  economic  or  feasibility 
questions  in  evaluating  the  adequacv  of 
a  SIP.  Union  Electric  v.  EPA,  427  U'.S. 
246.  265—266  (1976).  To  the  extent  the 
commenter  is  suggesting  MSCC  should 
be  allowed  to  use  an  alternative  limit 
under  our  stack  height  regulations. 
MSCC  has  not  demonstrated,  and  the 
State  has  not  found,  that  MSCC  cannot 
meet  an  NSPS  limit.  These  are 
prerequisites  before  an  alternative  limit 
may  be  established.  See  40  CFR 
51.'lOO(kk)(l).  In  fact,  despite  being 
offered  the  opportunity  (see  document  # 
II.C-12).  MSCC  did  no't  attempt  to  make 
an  infeasibility  showing. 

We  also  note  that  when  MSCC 
contested  the  State-proposed  emission 
limit  based  on  65-meter  stack  height 
credit.  MSCC  claimed  it  was  not 
"economically  practical  or  feasible"  to 
install  an  additional  Claus  unit;  yet. 
MSCC  has  since  installed  an  additional 
Claus  unit.  Document  #  IV.A-17.  MSCC 
Exhibit  126,  Direct  Testimony  of  Larry 
Zink,  "In  the  Matter  of  the  Application 
of  the  DEQ  for  Revision  of  the  Montana 
State  Air  Quality  Control  of  S02 
Emissions  in  the  Billings/Laurel  Area 
*  *  *".  December  5.  1995.  pp.  27.  36. 

(e)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19,  comment  # 
101)  asked  a  number  of  questions  about 
the  Asarco  stack  height  situation  in 
Montana  and  the  outcome  of  any  BART 
analysis  for  Asarco.  and  asked  EPA  to 
define  the  terms  "well-controlled  "  and 
"infeasibility." 

Response:  The  comment  is  more  in 
the  nature  of  a  set  of  interrogatories  than 
a  comment.  We  are  responding  to 
conunents  but  are  not  obligated  to 
respond  to  interrogatories  in  conducting 
this  rulemaking  action.  In  any  event,  we 
believe  the  questions  posed  are  not 
relevant  to  this  rulemaking  action, 
particularly  since  MSCC  chose  not  to  tr\' 
to  make  an  infeasibility  showing  and 
establish  an  alternative  emission  limit 
for  the  MSCC  stack.  However,  Asarco 


did  not  perform  a  BART  analysis  but 
instead  assumed  a  de  minimis  stack 
height  credit  of  65  meters  for  the  blast 
furnace  stack  in  the  attainment 
demonstration.  We  approved  the  65 
meter  stack  height  credit  for  the  blast 
furnace  stack  on  lanuarv  27.  1995  (60 
FR5313). 

3.  Issues  Related  to  the  Montana 
Ambient  Air  Qualitv  Standard 
(M,AAQS) 

Montana  approved  a  stack  height 
credit  of  97.5  meters  for  MSCCs  100- 
meter  stack  based  on  a  fluid  modeling 
demonstration  that  MSCCs  contractor 
(CPP)  performed.  Assuming  an  NSPS 
rate  of  emissions  from  the  100-meter 
stack,  and  adding  in  background 
concentrations,  the  particular 
demonstration  the  State  approved 
showed  an  exceedance  of  the  annual 
Montana  Ambient  Air  Qualitv  Standard 
(MAAQS)  for  S02  (52  micrograms  per 
cubic  meter),  but  not  of  the  annual 
NAAQS  for  S02  (80  micrograms  per 
cubic  meter).  As  we  explained  in  our 
proposed  disapproval  and  TSD.  our 
regulations  require  a  fluid  modeling 
demonstration  under  40  CFR 
51.100(kk)(l)  to  show  an  exceedance  of 
the  NAAQS.  An  exceedance  of  the 
MAAQS  is  not  sufficient.  We  received 
numerous  comments  on  this  issue  and 
have  considered  them.  Nothing  in  the 
comments  has  caused  us  to  change  our 
position  on  this  issue. 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #  I\'.A-19.  comment  # 
95)  stated  that  the  use  of  the  MAAQS  is 
not  logically  inconsistent  for  the  fluid 
modeling  determination.  The 
commenter  argued  that  the  State  applied 
more  stringent  modeling  requirements 
than  were  warranted. 

Response:  We  continue  to  believe  our 
interpretation,  that  the  benchmark  for 
fluid  modeling  must  be  the  NAAQS.  is 
reasonable  and  should  be  maintained.  In 
the  alternative,  if  a  benchmark  like  the 
MAAQS  is  going  to  be  used  to  justifi, 
higher  stack  height  credit  in  a  federally 
enforceable  SIP.  then  the  State  must 
consistently  apply  the  MAAQS  in  that 
SIP.  This  is  not  the  case  with  the 
Billings/Laurel  S02  SIP:  the  SIP  is  not 
intended  or  designed  to  achieve  the 
MAAQS.  The  State  cannot  selectively 
choose  to  apply  the  MA.\QS  for 
inflating  stack  height  credit,  thereby 
increasing  atmospheric  loading  and 
dispersion  downwind,  but  not  apply  the 
more  stringent  ambient  standard  in 
setting  SIP  emission  limits  Either  the 
MAAQS  are  a  health-based  standard  for 
SIP  purposes  or  they  are  not 

We  are  not  sure  what  the  commenter 
is  referring  to  when  he  claims  that  the 
State  imposed  more  stringent  modeling 
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requirements  than  it  had  to.  but  we 
believe  that  this  claim  does  not  resolve 
the  issue  related  to  the  MAAQS  or 
undermine  our  interpretation. 

(h)  Comment:  Several  commenters 
(MSCC  letter,  document  #  lV.A-19, 
comment  #  95;  State  letter,  document  # 
IV.A-23.  p.  15;  Goetz  letter,  document 
#  IV.A-18,  exhibit  D,  p.  27;  CPP  letter, 
document  #  IV.A-18.  exhibit  A,  p.  6) 
stated  that  EPA's  rules  define  excess 
concentrations  in  terms  of  an  impact  on 
"an  ambient  air  quality  standard."  not  a 
"national  standard"  or  "national 
ambient  air  quality  standard." 
According  to  the  commenters,  the  term 
ambient  air  quality  standard  clearly 
includes  the  MAAQS.  The  commenters 
asserted  that  because  the  rule  is  clear,  it 
is  not  necessary  to  resort  to  the 
preamble  to  interpret  it.  The 
commenters  claimed  that  even  if  one 
examines  the  preamble,  the  preamble 
supports  the  interpretation  that 
"ambient  air  quality  standard"  includes 
the  MAAQS.  Furthermore,  the 
commenters  stated  that  if  EPA  had 
wanted  to  limit  a  fluid  modeling 
'  demonstration  to  the  NAAQS,  it  knew 
how  to  do  so.  One  of  the  commenters 
(MSCC)  asserted  that  neither  the  statute 
nor  EPA  regulations  specify  the 
NAAQS.  Finally,  the  commenters  argue 
that  EPA  recognized  in  a  1990 
memorandum  that  the  express  language 
of  the  rules  is  not  limited  to  the 
NAAQS,  and  that,  on  a  case-by-case 
basis  a  more  stringent  state  standard 
could  be  used. 

Response:  Given  that  "ambient  air 
quality  standard"  is  not  a  defined  term 
in  the  regulations,  we  think  it  is  entirely 
appropriate  to  consult  the  preamble  and 
other  documents.  The  preamble  to  the 
regulations  clearly  indicates  that 
"ambient  air  quality  standard",  as  used 
in  40  CFR  51.100(kk)(l),  was  intended 
to  mean  a  NAAQS.  For  example,  we 
stated  the  following  in  the  preamble  to 
the  final  regulations: 

For  these  reasons,  we  are  requiring  sources 
seeking  credit  for  stacks  above  formula  height 
and  credit  for  any  stack  height  justified  by 
terrain  effects  to  show  by  field  studies  or 
fluid  modeling  that  this  height  is  needed  to 
avoid  a  40-percent  increase  in  concentrations 
due  to  downwash  and  that  such  an  increase 
would  result  in  exceedance  of  air  quality 
standards  or  applicable  PSD  increments.  This 
will  restrict  stack  height  credit  in  this  context 
to  cases  where  the  downwash  avoided  is 
specified  by  regulation  or  by  act  of  Congress 
as  possessing  health  or  welfare  significance. 
(50  FR  27898.  July  8,  1985.  emphasis  added.) 

When  we  promulgated  the  regulation, 
we  were  not  contemplating  state  air 
quality  standards.  In  fact,  the  preamble 
specifically  mentions  the  NAAQS  in 
many  places  without  any  reference  to 


possible  alternative  state  ambient 
standards.  The  following  quotes  are 
informative: 

The  EPA's  reliance  on  exceedances.  rather 
than  violations  of  the  NAAQS  and  PSD 
increments,  is  deliberate.  (50  FR  27898.) 

Since  a  source  can  only  get  stack  height 
credit  to  the  extent  that  it  is  needed  to  avoid 
a  PSD  increment  or  NAAQS  exceedance, 
*    *   *  (50  FR  27898) 

[T|he  second  way  to  justify  raising  a  stack 
is  to  demonstrate  by  fluid  modeling  or  field 
study  an  increase  in  concentrations  due  to 
downwash  that  is  at  least  40-percent  in 
excess  of  concentrations  in  the  absence  of 
such  downwash  and  in  excess  of  the 
applicable  NAAQS  or  PSD  increments.  (50 
FR  27899) 

Likewise,  our  response  to  comments 
dociunent  for  the  stack  height  regulation 
states  that  it  would  not  be  appropriate 
to  use  a  concentration  below  the 
NAAQS  "as  a  precaution  to  avoid  health 
and  welfare  effects,"  because  doing  so 
would  not  be  responsive  to  the  health 
and  welfare  concerns  articulated  by  the 
Sierra  Club  court  [Sierra  Club  v.  EPA, 
719  F.2d  436  (DC.  Cir.  1983).  Response 
to  Comments  on  the  November  9, 1984, 
Proposed  Stack  Height  Rules,  prepared 
July  1985  by  EPA's  Office  of  Air  Quahty 
Planning  and  Standards,  at  36 
(document  #  ll.A-8). 

The  preamble  to  our  proposed  stack 
height  regulation  is  also  on  point.  The 
term  "ambient  air  quality  standard"  was 
used  in  the  proposed  regulations  exactly 
as  it  is  used  in  the  final  regulations.  The 
preamble  to  the  proposal  describes  the 
requirements  as  follows: 

The  proposed  regulation  requires  that  the 
downwash,  wakes,  or  eddy  effects  induced 
by  nearby  structures  or  terrain  features 
results  in  an  increase  in  ground-level 
pollutant  concentrations  that:  (a)  Causes  or 
contributes  to  an  exceedance  of  a  NAAQS  or 
applicable  PSD  increment;  *    *   * 

Because  the  NAAQS  represent  pollutant 
concentrations  which  the  Agency  has 
previously  determined  to  result  in  adverse 
health  and  welfare  effects,  the  inclusion  of 
the  exceedance  of  a  NAAQS  in  the  definition 
of  "excessive  concentrations"  provides  a 
straightforward  response  to  the  court's 
directive.  (49  FR  44881,  November  9,  1984) 

It  is  clear  that  we  interpreted  ambient 
air  quality  standard  to  mean  NAAQS. 
This  is  how  the  United  States  Coiut  of 
Appeals  for  the  D.C.  Circuit  understood 
the  regulations  (see  NRDC  v.  Thomas, 
838  F.2d  1224,  1240  (D.C.  Cir.  1988)) 
and  this  interpretation  is  supported  by 
other  documents  as  well.  The  1990 
memo  (document  #  II.F-13)  referenced 
by  one  comraenter  (State)  states  that 
EPA  interprets  "ambient  air  quality 
standard"  to  mean  national  ambient  air 
quality  standard.  To  the  extent  the 
memo  allowed  for  consideration  of 
some  other  benchmark  on  a  case-by-case 


basis,  we  believe  that  the  State  has  not 
made  an  adequate  showing  that  use  of 
the  MAAQS  in  this  case  is  justified  or 
would  result  in  more  stringent 
requirements  than  our  regulations 
impose.  In  fact,  just  the  opposite  would 

Vjp  the  C3S6 

We  also  note  that  the  March  4, 1991 
letter  to  which  we  attached  the  1990 
memo  stated  our  conclusion  that 
Asarco's  field  studies  had  not 
demonstrated  that  stack  height  above 
GEP  formula  height  was  justified. 
Among  the  reasons  we  gave  for  reaching 
this  conclusion  was  that  the  studies  had 
not  shown  an  exceedance  of  the  3-hour 
national  ambient  air  quality  standards 
for  S02.  (March  4,  1991  letter  ft'om 
Irwin  L.  Dickstein  to  Jeffrey  T.  Chaffee 
(document  #  II.F-14),  emphasis  added.) 
Also,  in  our  September  16, 1994  letter 
from  Douglas  Skie  to  Jeffrey  Chaffee 
regarding  ExxonMobil's  GEP  stack 
height  credit  (document  #  rV.A-17, 
MSCC  Exhibit  123)  we  stated  that  the 
definition  of  "excessive  concentrations" 
required  an  exceedance  of  the 
applicable  NAAQS. 

We  also  find  it  striking  that  more  than 
one  of  the  commenters,  in  objecting  to 
other  aspects  of  our  stack  height 
analysis,  rely  on  EPA  documents  that 
clearly  contemplate  use  of  the  NAAQS 
in  fluid  modeling  demonstrations.  For 
example,  one  commenter  (Goetz, 
document  #  rV.A-18.  exhibit  D,  pp. 
24 — 26)  cites  extensively  from  our 
Guideline  for  Determination  of  Good 
Engineering  Practice  Stack  Height 
(Technical  Support  Document  for  the 
Stack  Height  Regulations),  which,  in 
Table  3.1,  item  F,  clearly  indicates  that 
excessive  concentration  is  to  be  judged 
against  the  NAAQS.  The  State 
(document  #  IV.A-23,  p.  20,  footnote 
19)  refers  to  an  October  6, 1988  letter 
from  Marcia  Mulkey,  EPA  Region  III,  to 
John  Proctor,  attorney  for  Pennsylvania 
Electric  Company  (document  #  fV.C- 
65),  which  indicates  our  stack  height 
regulations  require  an  analysis  of 
whether  downwash  causes  an 
exceedance  of  an  applicable  NAAQS. 
These  commenters  never  mention  these 
references  to  the  need  to  use  the 
NAAQS. 

It  is  true  that  the  statute  does  not 
specify  the  NAAQS  in  referring  to 
excessive  concentrations.  However,  this 
is  irrelevant  because  Congress  did  not 
define  excessive  concentrations  at  all 
and  instead  left  it  to  EPA  to  promulgate 
regulations  to  address  issues  related  to 
stack  height  demonstrations. 

The  State  and  other  commenters  have 
merely  assumed  that  the  phrase 
"ambient  air  quality  standard" 
encompasses  a  state-adopted  ambient 
air  quality  standard.  However,  they  offer 
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no  compelling  reason  that  their 
interpretation  of  our  regulation  is 
reasonable.  On  the  other  hand,  we  have 
a  compelling  reason  that  our 
longstanding  interpretation  of  the 
phrase  is  reasonable — namely,  that  our 
interpretation  will  effectuate 
Congressional  purpose,  as  interpreted 
by  the  courts  and  by  EPA.  Our 
interpretation  is  entitled  to  deference. 

(c)  Comment:  More  than  one 
commenter  (MSCC  letter,  document  # 
IV.A-19,  #'s  18,  95;  MSCC  letter, 
document  #  IV.A-20,  #  l.B:  State  letter, 
document  #  IV.A-23,  p.  15)  stated  that 
EPA  has  already  approved  into  the  SIP 
Montana's  stack  height  regulations, 
which  are  essentially  equivalent  to 
those  of  the  federal  goverrunent,  and 
which  allow  the  MAAQS  to  be  used  in 
fluid  modeling  demonstrations.  The 
commenters  claimed  that  if  EPA  had 
intended  that  the  NAAQS  must  be  used 
in  place  of  the  MAAQS  in  a  fluid 
modeling  demonstration,  EPA  would 
have  disapproved  the  part  of  Montana's 
rules  that  cross-reference  the  MAAQS. 
Furthermore,  the  commenters  asserted 
that  EPA  has  delegated  the  authority  for 
such  determinations  to  the  state  of 
Montana. 

Response:  First,  we  do  not  believe  we 
are  bound  by  the  terms  of  the  Montana 
stack  height  regulations  in  reviewing  the 
Billings/Laurel  SIP.  Instead,  we  believe 
we  have  an  independent  obligation  to 
ensure  that  the  Billings/Laurel  SIP 
meets  the  requirements  of  section  123  of 
the  Act  and  our  stack  height  regulations, 
regardless  of  the  terms  of  the  stack 
height  regulations  in  the  State  SIP.  The 
Court  of  Appeals  for  the  D.C.  Circuit 
said  as  much  in  Sierra  Club  v.  EPA,  719 
F.2d  436,  469  (D.C.  Cir.  1983): 

Moreover,  we  see  no  place  for  such  state 
regulations  in  EPA's  own  final  regulations. 
The  regulations  are  detailed  and  precise  and 
do  not  mention  alternative  means  of 
compliance  from  which  the  states  may  pick 
and  choose. 

As  we  noted  in  our  proposal,  we 
believe  our  regulations  intended 
"ambient  air  quality  standard"  to  refer 
to  the  NAAQS.  The  preamble  makes  this 
evident.  Also,  the  application  of  the 
MAAQS  in  a  fluid  modeling 
demonstration  makes  it  easier  for  a 
source  to  demonstrate  excessive 
concentrations,  as  defined  in  our  stack 
height  regulations,  and  thus  justify  an 
above-formula  stack  height  credit. 
Clearly,  we  did  not  intend  such  a  result, 
particularly  where,  as  in  this  case,  the 
SIP  revision  has  not  even  been  designed 
to  attain  the  substitute  ambient  standard 
(the  MAAQS). 

No  commenter  has  pointed  to  any 
limits  or  plan  that  is  designed  to  achieve 


the  MAAQS,  and  in  reading  the  State's 
regulations,  we  have  found  no 
requirement  for  a  plan.  Instead,  it  is  not 
clear  how  the  MAAQS  are  enforced' by 
the  State. 

Assuming  for  the  sake  of  argument 
that  we  are  bound  by  the  Montana  SIP 
stack  height  regulations,  we  do  not 
think  those  regulations  stand  for  the 
proposition  argued  by  the  commenters. 
Following  oiu  promulgation  of  our  July 
8, 1985  stack  height  regulations,  we 
approved  Montana's  stack  height 
regulations  (16.8.1204  through 
16.8.1206,  ARM,  effective  June  13,  1986) 
as  part  of  the  SIP  on  June  7.  1989  (see 
40  CFR  52.1370(c)(18),  54  FR  24334). 
That  version  of  the  Montana  regulations 
cross-references  "an  ambient  air  quality 
standard  as  provided  in  subchapter  8." 
See  document  #  IV.C— 45.  Subchapter  8 
was  not  submitted  as  part  of  the  SIP. 
When  we  approved  Montana's  stack 
height  regulations  in  1989,  subchapter  8 
exempted  the  Billings/Laurel  area  from 
the  MAAQS.  See  document  #  lV.C-70.^' 
This  is  because  in  1987,  the  Montana 
legislature  enacted  the  "Hannah  Bill,  " 
which  directed  the  Montana  Board  of 
Health  and  Environmental  Sciences  to 
amend  subchapter  8  to  exempt  Billings/ 
Laurel  sources  from  the  S02  MAAQS. 
See  document  #  I'V.C-67.  Following  this 
directive,  the  Board  of  Health  and 
Environmental  Sciences  revised 
subchapter  8  of  the  air  quality 
regulations,  effective  August  28.  1987. 
See  document  #  IV.C-70.  Thus,  when 
we  approved  the  Montana  stack  height 
regulations,  only  the  S(32  NAAQS 
applied  in  the  Billings/Laurel  area. 

Given  that  the  NAAQS  applied  in  the 
Billings/Laurel  area  as  a  matter  of  State 
law  at  the  time  we  approved  the 
Montana  stack  height  regulations,  we 
believe  it  is  reasonable  to  interpret  the 
federally-approved  Montana  stack 
height  regulations  as  requiring  the  use 
of  the  NAAQS  in  fluid  modeling 
demonstrations.  At  the  very  least,  the 
applicable  ambient  air  quality  standard 
has  been  a  moving  tcirget  under  Montana 
law.  As  recently  as  1997,  the  State  air 
quality  regulations  continued  to  exempt 
the  Billings/Laurel  area  from  the 
MAAQS.  See  document  #  IV.C-77.  This 
exemption  was  in  effect  when  MSCC 
conducted  fluid  modeUng  in  1995  and 
1996.  and  when  the  State  adopted  SIP 
limits  for  MSCC  in  the  summer  of  1996. 


'"Subchapter  8  described  this  exemption  in  a 
rather  oblique  fashion,  by  indicating  that  persons 
causing  or  contributing  to  exceedances  of  the 
M.^.^QS  during  1985  would  only  need  to  meet  the 
NAAQS  for  S02,  not  the  MAAQS  Sep  document 
»  IV.C-70.  This  language  was  specificallv  dpsigned 
for  the  Billings-Laurel  area,  which  exceeded  the 
MAAQS  for  S02  in  1985.  Spp  Montana  1986 
Network  Revi9\<'  document  «  lV.C-68 


The  State  did  not  remove  the  Hannah 
exemption  from  its  regulations  until 
September  1997.  See  document  #  IV.C- 
77. 

According  to  the  State,  subchapter  2 
is  the  present  successor  to  subchapter  8. 
See  State  letter,  document  #  IV.A-23.  p. 
15.  As  the  State  notes  in  its  comments, 
subchapter  2  not  only  contains  the 
MAAQS.  but  also  incorporates  the 
NAAQS  by  reference  State  letter, 
document  #  IV.A-23,  p.  16,  footnote  16. 
The  NA^^QS  are  clearly  within  the 
definition  of  an  "ambient  air  quality 
standard  "  as  used  in  the  State's  current 
stack  height  regulation.  See  document  # 
IV.C-64,  section  17.8.201(2).  Even  if  this 
version  of  the  State  regulation  could  be 
considered  to  govern  this  situation, 
under  its  own  regulation,  the  State  has 
a  choice  of  ambient  standards  to  apply. 
The  State,  in  its  comments,  offers  no 
basis  to  choose  the  M^AQS  over  the 
NAAQS  for  purposes  of  making  a  fluid 
modeling  demonstration.  We  believe  it 
is  rational  and  necessary  to  choose  the 
NA.\QS  when  establishing  stack  height 
credit  for  purposes  of  setting  a  limit  to 
achieve  the  NAAQS.  The  State  has 
offered  no  rational  basis  for  selecting  the 
MAAQS  for  this  purpose,  and  under  our 
reading  of  the  relevant  laws,  and  the 
purposes  behind  section  123  of  the 
Ci\.\.  it  was  inappropriate  for  the  State 
to  select  the  MAAQS.  This  merely  made 
it  easier  for  MSCC  to  demonstrate  an 
"excessive  concentration"  and  higher 
stack  height  credit 

In  response  to  the  comment  claiming 
delegation,  we  have  not  "delegated  "  to 
Montana  sole  discretion  to  determine 
GEP  stack  height.  We  are  required  to 
independently  determine  whether  this 
SIP  revision  meets  the  requirements  of 
section  123  of  the  CAA.  independent  of 
any  determination  made  by  the  State 
See  sections  110(k)(3)  and  123  of  the 
Act. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
48;  MSCC  letter,  document  #  IV.A-20. 
comment  #  l.C)  stated  that  EPA's 
objections  to  use  of  the  MAAQS  in 
MSCC's  fluid  modeling  demonstration 
are  spurious.  The  commenter  asserted 
that  lack  of  federal  enforceability  does 
not  make  the  MAAQS  irrelevant  in  a 
fluid  modeling  demonstration,  any  more 
so  than  a  nuisance  demonstration  by  a 
state  need  be  based  on  a  federally 
enforceable  "nuisance"  concentration  as 
provided  in  another  part  of  the  rule 

Response:  Taken  to  its  logical 
conclusion,  the  commenter's  argument 
would  mean  it  would  be  acceptable  for 
a  state  to  establish  an  ambient  standard 
of  zero  for  purposes  of  fluid  modeling 
demonstrations,  that  would  be 
unenforceable  through  the  SIP.  Such  a 
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zero  standard  would  make  the  ambient 
air  quality  standard  portion  of  the  rule 
meaningless,  leaving  only  the  40% 
standard  for  fluid  modeling 
demonstrations.  This  is  clearly  not 
acceptable,  as  the  Sierra  Club  court  held 
in  requiring  that  EPA  revise  the  rule 
using  a  health-based  requirement  for 
fluid  modeling  demonstrations.  See 
Sierra  Club  v.  EPA.  719  F.2d  436,  446- 
450  (D.C.  Cir.  1983).  We  believe  our 
interpretation  of  the  rule  is  reasonable — 
at  the  very  least,  the  ambient  air  quality 
standard  must  be  cognizable  under  the 
SIP.  Otherwise,  states  will  be  able  to 
circumvent  the  purposes  of  the  rule — to 
pre\'ent  states  from  achieving  local 
compliance  with  the  NAAQS  at  the 
expense  of  downwind  states  and  to 
prohibit  inappropriate  use  of  dispersion 
instead  of  emissions  control. 

The  commenters  attempt  to  analogize 
a  nuisance  showing  under  40  CFR 
51.100(kk){2)  fails  because  (kk)(2) 
applies  to  within  formula 
demonstrations,  for  which  EPA 
consciously  selected  a  less  rigorous 
standard.  In  order  to  preserve 
Congressional  and  EPA  intent  regarding 
the  granting  of  above-formula  stack 
hei^t  credit,  the  ambient  air  quality 
standard  referred  to  in  40  CFR 
51.100(kk)(l)  must  at  least  be  federally 
cognizable  through  the  SIP. 

(e)  Comment:  Several  commenters 
(MSCC  letter,  document  #  IV.A-19. 
comment  #s  48,  93:  Goetz  letter, 
document  #  IV.A-18,  exhibit  D,  pp.  21, 
27.  28)  stated  that  EPA's  modeler 
advised  the  State  that  use  of  the 
MAAQS  would  be  acceptable  in  the 
fluid  modeling  demonstration. 
According  to  one  of  the  commenters 
(Goetz).  in  a  telephone  conversation 
with  Dr.  Petersen  in  the  Spring  of  1996. 
EPA's  modeler  indicated  that  EPA  was 
going  to  agree  with  the  State's 
recommendation  that  a  MAAQS 
exceedance  demonstration  is  sufficient 
and  that  the  regulation  "clearly  says  an 
exceedance  of  an  ambient  standard 
which  MAAQS  is."  Another  commenter 
(CPP  letter,  document  #  IV.A-18. 
exhibit  A,  p.  6)  made  essentially  the 
same  claim.  Mr.  Goetz  asserted  that 
EPA's  objection  to  use  of  the  MAAQS  is 
trivial,  something  EPA's  modeler 
recognized. 

Response:  Although  EPA's  modeler  -» 
may  have  at  one  time  indicated  that  the 
use  of  the  MAAQS  would  probably  be 
acceptable,  the  official  EPA  position  is 
that  use  of  the  MAAQS  is  not  consistent 
with  the  stack  height  regulations.  Our 
other  responses  in  this  document 


"  Elsewhere  we  and  some  of  the  commenters  also 
refer  to  EPA's  or  the  Regions  meteorologist.  Our 
modeler  and  meteorologist  are  the  same  person 


explain  why  the  use  of  the  MAAQS  is 
not  appropriate.  We  note  that  we  had 
raised  the  issue  of  using  the  MAAQS  in 
a  March  15,  1996  letter  (document  # 
lI.F-20)  to  the  State  that  Mr.  Goetz  cites 
for  other  purposes.  Our  modeler  did  not 
indicate  that  the  issue  was  trivial,  and 
we  do  not  believe  our  objection  to  the 
use  of  the  MAAQS  is  trivial. 

(f)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment 
#'s  93,  95)  argued  that  the  MAAQS  are 
cognizable  under  federal  law  and  that 
EPA's  position  regarding  the  MAAQS 
makes  no  sense  given  that  fluid 
modeling  demonstrations  can  justify 
above-formula  credit  based  on  an 
exceedance  of  the  PSD  increment  which 
is  much  smaller  than  the  NAAQS  or 
MAAQS.  According  to  the  commenter. 
the  rules  do  not  contain  the  restrictions 
EPA  asserted,  and  section  123  of  the  Act 
makes  no  mention  of  ambient  standard. 
Response:  For  the  reasons  discussed 
elsewhere  in  this  document,  we  do  not 
agree  that  the  MAAQS  are  "cognizable" 
under  federal  law.  We  have  no 
mechanism  to  ensure  the  MAAQS  will 
be  met.  Regarding  the  use  of  the  PSD 
increment  in  fluid  modeling,  this  is  only 
available  to  sources  that  are  subject  to 
PSD  [see  40  CFR  51,100{kk)(l): 
Response  to  Comments  on  the 
November  9,  1984  Proposed  Stack 
Height  Rules.  July  1985.  at  pp.  32.  38. 
document  #  lI.A-8).  and.  thus,  that  have 
already  installed  BACT.  Thus,  these 
sources  have  already  been  controlled  to 
at  least  NSPS  levels,  and  usually  well 
bevond.  See  40  CFR  51.166(b)(12).  In 
addition,  unlike  the  MAAQS,  PSD 
increments  are  federally  enforceable 
standards  that  are  addressed  in  SIPs.  It 
is  irrelevant  that  section  123  does  not 
mention  "ambient  standard;"  our 
regulations  do  use  the  term. 

(g)  Comment:  One  commenter  (State 
letter,  document  #  IV.A-23,  p.  16)  stated 
that  EPA  did  not  adopt  rules  that 
required  use  of  the  NAAQS  in  the  fluid 
modeling  demonstration,  or  disapprove 
a  provision  in  the  Montana  SIP  that 
allowed  use  of  the  MAAQS.  because  to 
do  so  would  be  contrary  to  section  116 
of  the  CAA,  which  expressly  recognizes 
that  states  may  adopt  and  enforce 
standards,  such  as  the  MAAQS,  that  are 
more  stringent  than  federal  standards. 

Response:  First,  as  explained  in 
response  to  a  prior  comment,  we  did 
adopt  a  rule  that  requires  the  use  of  the 
NAAQS  in  a  fluid  modeling 
demonstration.  Second,  there  is  nothing 
in  sectidn  116  that  would  prevent  EPA 
from  doing  so  or  that  would  prevent 
EPA  from  disapproving  a  provision  in  a 
SIP  that  allows  use  of  a  lower  air  quality 
standard  in  a  fluid  modeling 
demonstration.  Section  116  reserves  to 


states  the  right  to  generally  adopt 
requirements  more  stringent  than 
federally  required,  except  in  certain  pre- 
empted areas.  See  Union  Electric  Co.  v. 
EPA,  427  U.S.  246,  263—264  (1976), 
The  State's  use  of  the  MAAQS  to 
artificially  inflate  GEP  stack  height 
credit  without  concomitantly  regulating 
for  the  MAAQS  in  the  SIP  renders  the 
Billings/Laurel  SIP  less  stringent  than 
federallv  required. 

Our  establishment  of  the  NAAQS  as 
the  fluid  modeling  benchmark  has  no 
effect  on  the  ability  of  a  State  to 
establish  a  lower  State  ambient  air 
quality  standard  to  provide  a  greater 
margin  of  protection  to  its  citizens.  Our 
establishment  of  the  NAAQS  as  the 
benchmark  for  fluid  modeling,  may 
have  the  effect,  in  certain  instances,  of 
restricting  the  degree  to  which 
dispersion  using  stack  height  can  be 
counted  for  purposes  of  showing 
compliance  with  the  national  ambient 
air  quality  standards.  Thus,  the  issue 
here  is  the  extent  to  which  dispersion 
may  be  relied  on  to  show  compliance 
with  national  standards,  not  whether 
Montana  can  impose  more  stringent 
requirements  on  its  sources  to  meet  a 
more  stringent  Montana  standard.  There 
is  nothing  in  section  116  that  says 
Montana  or  any  other  state  is  entitled  to 
rely  on  greater  dispersion  to  meet  the 
NAAQS,  and  Montana's  use  of  the 
MAAQS  in  this  case  to  justify  greater 
use  of  dispersion  renders  the  SIP  less 
stringent,  not  more.  Montana's  use  of 
the  MAAQS  would  allow  MSCC  to  have 
a  higher  SIP  limit,  not  a  lower  one.  If  the 
NAAQS  were  used,  MSCC  would  have 
a  lower  stack  height  credit.  Section-lie 
does  not  support  the  commenters' 
argument, 

(h)  Comment:  One  commenter  (State 
letter,  document  #  IV.A-23.  p.  17)  stated 
that  EPA's  criticism  of  the  State's  use  of 
the  MAAQS  in  the  fluid  modeling 
demonstration  arises  from  EPA's  lack  of 
understanding  of  the  MAAQS.  The 
commenter  asserted  that  the  State  has 
responsibilitv  to  protect  both  the 
NAAQS  and'the  MAAQS;  the  NAAQS 
are  enforced  through  an  implementation 
plan,  but  the  MAAQS  are  enforced 
directly,  based  on  ambient  monitoring. 
According  to  the  commenter.  if  EPA's 
argument  were  followed  to  its  logical 
conclusion.  Montana  would  be  forced  to 
either  abandon  its  MAAQS  or  impose 
two  GEP  determinations  upon  a  source 
seeking  above  formula  credit,  separately 
based  on  the  NAAQS  and  the  MAAQS. 
Response:  The  comment  makes  clear 
that  stack  height  credit  has  no  relevance 
to  the  MAAQS  whatsoever.  As  the 
comment  notes,  the  MAAQS  are 
enforced  directly,  based  on  ambient 
monitoring.  Of  necessity,  the  full 
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dispersive  effect  of  a  stack's  height  is 
taken  into  account  with  ambient 
monitoring.  A  monitor  does  not  adjust 
the  concentrations  it  reads  based  on  too 
much  stack  height  credit.  Stack  height 
credit  only  has  relevance  to  developing 
limits  in  an  implementation  plan.  and. 
as  Montana  admits  in  its  comment,  no 
implementation  plan  is  developed  for 
the  MAAQS.  Thus,  our  position  would 
not  force  Montana  to  abandon  the 
MA.\QS  and  would  not  force  Montana 
to  perform  two  GEP  determinations. 

If  Montana  were  to  develop  a  state- 
only  plan  for  the  MAAQS.  it  is 
conceivable  that  Montana  would  have  to 
perform  two  GEP  determinations — one 
for  the  federally  enforceable  SIP  for  the 
NAAQS,  one  for  the  state-only  plan  for 
the  MAAQS.  We  do  not  believe  this 
would  impose  a  significant  hardship  on 
the  State  or  sources.  Many  states  have 
state-only  requirements  for  sources  that 
they  choose  not  to  include  in  the 
federally  enforceable  SIP.  Certainly,  our 
position  would  not  force  Montana  to 
abandon  the  MAAQS. 

(i)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20,  comment  # 
l.D)  believed  that  EPA's  objections 
regarding  the  use  of  the  MAAQS  in  the 
fluid  modeling  demonstration  and  with 
respect  to  other  aspects  of  the  State's 
GEP  stack  height  determination  are  too 

late. 

Response:  We  have  both  the  legal 
authoritv  and  obligation  to  determine 
whether  the  SIP  meets  the  requirements 
of  the  Act  and  our  regulations.  At  the 
time  we  propose  action  on  a  SIP 
submission,  it  is  clearly  not  "too  late" 
to  raise  objections  regarding  the  SIP, 
even  if  we  did  not  raise  these  objections 
at  an  earlier  date.  We  are  not 
"estopped"  from  taking  action 
consistent  with  the  Act  and  regulations. 

4.  Issues  Related  to  the  Support 
Structure 

■  We  received  many  comments, 
primarily  from  MSCC  and  its 
consultants,  related  to  MSCC's  stack 
support  structure.  There  are  two 
fundamental  issues  related  to  the 
support  structure — first,  whether  we 
must  approve  GEP  stack  height  credit 
for  MSCC's  SRU  100-meter  stack  based 
on  the  application  of  the  formula  to  the 
stack  support  structure,  either  by 
accepting  the  formula  calculation 
outright  or  by  accepting  a  within- 
formula  fluid  modeling  demonstration 
to  verify  formula  height  based  on  the 
support  structure,  and  second,  whether 
we  are  justified  in  disapproving  MSCC's 
SRU  100-meter  stack  emission  limits 
because  MSCC  modeled  downwash 
from  the  stack  support  structure  in 
conducting  its  wind  tunnel  study. 


We  think  the  first  issue  is  irrelevant 
to  our  action.  This  is  because  the  State  ^ 
rejected  the  application  of  the  formula 
to  the  stack  support  structure.  Thus,  the 
State  did  not  submit  a  SIP  limit  for 
MSCC  based  on  a  formula  height 
determination,  or  a  within-formula  fluid 
modeling  demonstration.  Our  obligation 
under  the  Act  is  to  evaluate  the  SIP  the 
State  has  submitted  to  us.  not  GEP 
theories  an  individual  source  has 
proposed  but  the  State  has  rejected. 
Nonetheless,  we  respond  )o  the 
comments  on  the  first  issue  and  explain 
why  we  believe  the  stack  support 
structure  may  not  be  used  to  calculate 
formula  height. 

The  second  issue  is  relevant  to  our 
action  because  the  fluid  modeling 
demonstration  that  the  State  ultimately 
approved  modeled  downwash  from  the 
stack  support  structure.  We  respond  to 
comments  on  this  issue  and  explain 
why  we  think  it  was  inappropriate  to 
model  such  downwash  under  section 
123  of  the  Act  and  our  regulations.  This 
error  forms  one  basis  for  our 
disapproval  of  MSCC's  limits. 

(a)  Comment:  Several  commenters 
(MSCC  letter,  document  #  lV.A-19. 
comment  #'s  27.  30,  38:  MSCC  letter, 
document  #  IV.A-20.  comment  #'s  l.D. 
I.E.  2.B.  2-.C,  and  2.U;  Goetz  letter, 
document  #  IV.A-18,  exhibit  D.  pp. 
33—34:  GPP  letter,  document  #  IV.A-18, 
exhibit'A,  p.  5  and  Attachment  I)  stated 
that  EPA  has  wrongly  concluded  that 
the  MSCC  stack  support  structure 
should  not  be  treated  as  a  nearby 
structure  for  purposes  of  determining 
formula  height.  The  commenters 
claimed  that  nothing  in  the  stack  height 
regulations  supports  the  State's  and 
EPA's  argument  that  the  support 
structure  is  not  within  the  definition  of 
"nearby,"  and  that  in  reaching  such 
conclusion,  EPA  ignored  the  plain 
language  of  the  regulations.  The 
commenters  also  asserted  that  the  stack 
height  regulations  do  not  exclude  any 
types  of  structures  for  determining 
formula  height.  One  of  the  commenters 
(MSCC)  noted  that  EPA  eliminated 
nearby  terrain  from  consideration  and 
could  have  done  the  same  for  specific 
structures  if  it  had  wanted  to.  The 
commenter  contended  that  even  if  the 
support  structure  were  a  stack,  it  would 
still  be  a  structure,  and  should  still  be 
considered  in  formula  determinations 
and  fluid  modeling  demonstrations.  The 
commenter  claimed  that  the  rule  does 
not  draw  a  distinction  between 
structures  that  are  stacks  and  other 
structures,  and  that  if  it  had  drawn  such 
a  distinction,  it  would  reasonably  have 
been  challenged  as  contrary  to  the 
explicit  language  in  section  123,  which 
requires  that  nearby  structures,  terrain 


and  the  source  itself  be  considered  in 
determining  GEP.  The  commenter 
claimed  that  EPA  cannot  now  put 
forward  an  interpretation  that  is  not 
embodied  in  the  rule.  One  of  the 
commenters  (MSCC)  argued  that  section 
123  contemplates  consideration  of 
downwash  caused  by  the  source  itself. 
The  commenter  claimed  it  would  be 
absurd  to  conclude  that  this  would 
exclude  the  stack  at  a  source  but  no 
other  structures. 

Response:  We  do  not  dispute  that  the 
support  structure  is  within  the  distance 
that  40  CFR  51.100lij)  defines  as 
"nearby"  with  respect  to  separate 
structures.  However,  we  cannot  allow 
the  support  structure  to  be  used  to 
calculate  formula  height  because  it  is 
not  separate  from  the  stack:  it  is  part  of 
the  stack.  Sources  are  not  free  under 
section  123  to  justifv'  greater  stack 
height  credit  by  relying  on  the  height  of 
an  existing  stack  or  building  a  taller 
stack.  Congress  recognized  the 
distinction  between  a  source  and  its 
stack  when  it  provided  in  section  ,123  of 
the  Act  that  formula  height  could  not 
exceed  two  and  a  half  times  the  height 
of  the  source.  It  is  self-evident  that 
Congress  did  not  mean  to  include  the 
stack  as  part  of  the  source  for  applying 
the  "2.5H"  formula.  The  DC.  Circuit 
acknowledged  this  in  Sierra  Club  v. 
EPA: 

While  the  statute  generally  left  the 
determination  of  GEP  stack  height  to 
regulations  to  be  promulgated  by  the  EPA 
.Administrator,  it  set  an  upper  limit  of  two- 
and-one-half  times  the  height  of  the  stack's 
source." 

719  F.2d  436.  442  (DC.  Cir.  1983). 

If  the  commenters'  logic  were  applied, 
a  source  could  continually  justify  a 
higher  and  higher  stack  height  credit,  up 
to  the  moon  if  it  wished,  by  simply 
building  a  taller  stack.  This  result  would 
completely  undercut  section  123  of  the 
Act,  which  uses  the  formula  to  establish 
a  presumptive  limit  on  stack  height 
credit. 

In  addition,  the  ver>-  use  of  the  term 
"nearbv  "  in  the  regulations  indicates  a 
structure  separate  from  the  stack. 
Furthermore,  the  stack  height 
regulations  do  not  define  the  term 
"structure"  and  there  is  no  statement  in 
the  regulations  that  says  any  and  every 
manmade  feature  must  be  considered  in 
calcfulating  formula  height.  For  example, 
we  believe  it  would  be  inappropriate  to 
calculate  formula  height  based  on  a 
flagpole,  even  thnngh  it  might  be 
separate  from  the  stack  and  some  would 
argue  it  is  a  structure.  As  we  discuss 
more  fully  below,  we  specifically 
indicated  in  the  Technical  Support 
Document  for  the  stack  height 
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regulations  that  stacks  and  radio  or  TV 
transmission  towers  should  not  be 
considered  in  GEP  stack  height 
determinations.  {See  "Guideline  for 
Determination  of  Good  Engineering 
Practice  Stack  Height  (Technical 
Support  Document  For  the  Stack  Height 
Regulations)"  (document  #  II.A-12)  at  p. 
7).  Absent  a  specific  regulatory 
definition  of  the  term  "structure."  we 
believe  we  have  the  discretion  and  the 
obligation  to  interpret  our  regulations  so 
as  to  effectuate  the  language  of  the 
statute  and  the  intent  of  Congress., \Ve 
believe  our  interpretation  is  entitled  to 
deference,  and  believe  the  commenters' 
interpretation  would  do  severe  damage 
to  the  statuton,'  framework. 

(b)  Comment:  One  commenter  (GPP 
letter,  document  #  IV.A-18,  exhibit  A. 
Attachment  I)  asserted  that  the  State  and 
EPA  incorrectly  concluded  that  the 
stack  support  structure  could  not  be 
used  to  calculate  GEP  formula  height. 
The  commenter  stated  that 
mathematically,  there  is  no  reason  the 
stack  support  structure  cannot  be  used 
for  calculating  GEP  formula  height, 
since  it  has  both  height  and  width,  and 

a  formula  can  be  calculated  for  any 
structure  with  height  and  width. 

Response:  We  are  well  aware  that 
structures,  like  the  MSCC  stack,  have 
height  and  width  dimensions  and  that 
the  variables  in  the  GEP  formula  are 
height  and  width.  We  understand  that  it 
is  possible  to  plug  the  height  and  width 
of  the  stack  support  structure  into  the 
GEP  formula  to  reach  a  mathematical 
result.  But.  based  on  our  legal 
interpretadon  of  section  123  of  the  Act 
and  our  regulations,  we  do  not  believe 
this  mathematical  result  is  supportable; 
as  explained  in  response  to  the  previous 
comment,  stack  dimensions  may  not  be 
used  to  calculate  GEP  formula  height. 
The  support  structiu-e  is  merely  part  of 
the  MSCC  stack. 

(c)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment 
#'s  29,  30;  MSCC  letter,  document  # 
IV.A-20,  comment  #  2.E)  stated  that  the 
stack  support  structvu-e  is  part  of  the 
source,  not  the  stack.  The  commenter 
asserted  that  EPA's  suggestion  that  the 
structure  is  a  stack  or  part  of  a  stack  is 
both  incorrect  and  spurious.  The 
commenter  also  asserted  that  by 
definition  under  40  CFR  51.100,  the 
support  structure  is  not  a  stack,  "which 
is  a  vent  or  conduit  for  emissions."  The 
commenter  claimed  that  the  support 
structure  simply  supports  several  items 
of  equipment  that  are  themselves,  like 
the  structure,  part  of  the  source. 
Another  commenter  (Goetz  letter, 
document  #  IV.A-18,  exhibit  D,  p.  35) 
also  claimed  that  the  definition  of  stack 
does  not  support  the  aigiiment  of  EPA 


and  the  State  that  the  cylindrical 
support  structure  is  a  stack  itself. 

Response:  We  disagree  with  the 
commenters  characterization  of  the 
support  structure;  we  believe  it  must  be 
considered  part  of  the  stack.  As  one 
commenter  notes,  the  State  and  EPA  are 
in  agreement  on  this  point.  We  believe 
that  the  agencies'  view  that  the  support 
structure  is  part  of  the  stack  is  well- 
supported  by  evidence  in  the  record,  in 
particular.  MSCC's  own  photographs  of 
the  stack  (document  #  IV.A-1 7,  MSCC 
Exhibit  119).  These  photographs  show 
that  the  support  structure  and  flue  are 
nearly  the  same  diameter  and  rise 
together  for  most  of  the  height  of  the 
stack.  In  fact,  they  rise  together  for  some 
310  feet — more  than  a  football  field — 
before  the  flue  emerges  for  a  final  18 
feet.  See  (une  27,  1994  EPA  letter, 
document  #  II.F-15;  Goetz  letter, 
document  #  IV.A-18.  exhibit  D,  pp.  33- 
34.  Therefore,  the  support  structure 
cannot  be  considered  a  nearby  structure 
for  formula  purposes  or  fluid  modeling 
purposes.  By  analogv',  a  power  plant 
with  a  stack  consisting  of  an  iimer  stack 
lining  constructed  of  brick  and  an  outer 
stack  chimney  constructed  of  concrete 
would  not  be  allowed  to  calculate 
formula  stack  height  based  on  the  outer 
chimney,  nor  would  the  power  plant  be 
allowed  to  model  downwash  from  the 
outer  chimney  in  a  fluid  modeling 
demonstration.  There  is  no  reason 
MSCC's  outer  metal  support  structure 
should  be  treated  any  differently  than 
the  outer  concrete  chimney  at  a  power 
plant.  Both  structures  are  part  of  the 
stack,  even  though  both  may  support 
other  equipment. 

For  the  purposes  of  accuracy,  we'd 
like  to  point  out  that  40  CFR  51.100 
does  not  define  stack  as  "a  vent  or 
conduit  for  emissions."  Instead  40  CFR 
51.100(ff)  defines  stack  as  "any  point  in 
a  source  designed  to  emit  solids, 
liquids,  or  gases  into  the  air,  including 
a  pipe  or  duct  but  not  including  flares." 
We  believe  this  definition  encompasses 
the  entire  MSCC  stack  structure,  which 
includes  the  support  structure. 

The  commenter's  assertion  that  "the 
structure  simply  supports  several  items 
of  equipment  that  are  themselves,  like 
the  structure,  part  of  the  source,"  seems 
a  bit  misleading.  The  commenter  fails  to 
mention  that  MSCC  itself  calls  the 
structure  the  "support  structure"  or  the 
"stack  support",  and  that  the  main 
structure  the  support  structure  supports 
is  the  flue.  See,  e.g.,  "Rebuttal 
Testimony  of  Larry  Zink,  Vice  President 
of  Montana  Sulphur  &  Chemical 
Company,"  document  #  rV.A-17,  MSCC 
Exhibit  127,  at  p.  24. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  *  rV.A-19,  comment  # 


38;  MSCC  letter,  document  #  IV.A-20. 
p.  5,  footnote  6)  objected  to  the  fact  that 
EPA  rejects  the  use  of  the  support 
structure  as  a  basis  for  calculating 
formula  height  on  the  basis  that  \his 
would  allow  the  stack  to  justify-  itself. 
The  commenter  stated  that  this  concept 
or  phrase  is  not  found  in  the  rules, 
statute,  or  legislative  historv'.  The 
commenter  suggested  that  EPA's 
"speculations"  regarding  a  stack 
justifying  itself  appear  irrelevant  to  the 
concept  of  GEP  and  the  goals  of  the 
CAA  as  a  whole  and  section  123  in 
particular.  According  to  the  commenter. 
the  use  in  the  preamble  of  the  phrase 
"stack  justifying  itself  only  relates  to 
the  emission  rate  to  be  used  in  fluid 
modeling  demonstrations,  and  even 
there,  EPA's  arguments  are  specious. 
The  commenter  also  suggested  that 
EPA's  response  to  its  concern  about 
circularity  in  the  stack  height 
regulations  was  an  improper  adoption  at 
the  last  minute  of  the  NSPS  emission 
rate,  and  that  EPA  could  have  avoided 
the  possibility  of  a  new  stack  justifv'ing 
itself  by  adopting  an  emission  rate  based 
on  existing  stack  height  or  the  de 
minimis  stack  height. 

In  asserting  that  the  stack  is  part  of 
the  source,  not  separate  from  the  source, 
the  commenter  included  various 
statements  regarding  Congress'  intent 
and  suggested  that  EPA  included  many 
terms  and  requirements  in  its  stack 
height  regulation  that  are  not  included 
in  the  statute. 

Response:  Much  of  this  comment 
appears  to  be  saying  that  EPA  went 
beyond  the  statute  when  it  promulgated 
the  1985  stack  height  regulations  and 
made  questionable  decisions.  We 
believe  such  comments  are  not  timely 
and  are  not  directly  relevant  to  this 
action.  As  we  have  explained  elsewhere, 
the  validity  of  the  stack  height 
regulations  may  not  be  challenged  in 
this  action. 

As  to  the  remainder  of  the  comment, 
we  agree  that  neither  section  123  of  the 
Act  nor  the  stack  height  regulations 
state,  "a  stack  may  not  be  used  to  justify 
itself  in  formula  calculations,"  but  the 
validity  of  our  position  on  this  matter  is 
evident  from  the  language  of  section  123 
itself  and  the  language  and  structure  of 
our  regulations.  As  we  have  explained 
in  response  to  a  prior  comment,  section 
123  treats  the  stack  as  distinct  from  the 
source  for  purposes  of  calculating  GEP 
height.  Under  section  123,  GEP  height 
may  not  exceed  two  and  a  half  times  the 
height  of  the  source.  For  obvious 
reasons,  Congress  did  not  say  GEP  stack 
height  may  not  exceed  two  and  half 
times  the  height  of  the  stack,  because 
this  would  render  the  formula 
meaningless.  Yet.  this  is  essentially 
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what  the  commenter  is  advocating. 
Also,  the  ver>'  use  of  the  term  "nearby" 
in  the  regulations  indicates  a  structure 
separate  from  the  stack.  In  this  instance, 
we  believe  the  regulations  must  be 
interpreted  in  a  way  to  effectuate  the 
overarching  purpose  of  section  123. 
which  is  to  restrict  the  unnecessary-  use 
of  dispersion  through  tall  stacks  in  lieu 
of  emission  controls;  we  believe  our 
interpretation  is  reasonable  and  entitled 
to  deference. 

Contrary  to  the  commenter's 
assertion,  we  are  not  "speculating" 
about  a  stack  justifying  itself.  MSCC  is 
asserting  in  this  action  that  part  of  the 
stack  should  be  plugged  into  the 
formula  or  should  be  modeled  in  the 
fluid  modeling  demonstration. 

Also,  we  are  not  relying  on  preamble 
language  related  to  a  stack  justifying 
itself  or  circularity  to  reach  our 
conclusion:  we  are  relying  on  section 
123  itself  and  the  language  and  structure 
of  the  regulations.  The  circularity  we  are 
concerned  about  here  is  not  related  to 
emission  rates  used  in  a  fluid  modeling 
demonstration:  we  are  concerned  with 
the  circularity  that  arises  from  MSCC's 
attempt  to  justify  GEP  stack  height 
credit  for  a  new  100-meter  stack  based 
on  a  component  of  that  very  stack. 

(e)  Comment.- One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D, 
pp.  36-37)  stated  that  it  is  disingenuous 
for  EPA  to  argue  that  MSCC's  logic  is 
circular  since  the  CAA  and  its 
implementing  regulations  are  circular 
and  the  NRDC  v.  Thomas  court 
approved  of  some  circularity  in  the 
stack  height  regulations. 

Response:  We  do  not  believe  the 
court's  holding  on  the  differing 
requirements  for  within-formula  and 
above-formula  stack  height 
demonstrations  is  particularly  relevant 
to  this  issue.  If  it  is  relevant,  then,  for 
the  reasons  we  have  already  given, 
using  the  support  structure  to  calculate 
formula  height  is  most  certainly  an 
impermissible  form  of  circularity. 

(T)  Comment:  One  commenter  (Goetz 
letter,  docimient  #  IV.A-18,  exhibit  D, 
pp.  36-40)  stated  that  the  preamble  to 
the  1981  stack  height  regulations  dispels 
EPA's  "intent"  argimient  (that  MSCC's 
use  of  the  stack  support  structure  to 
calculate  formula  height  would  violate 
Congress'  intent  in  passing  section  123 
of  the  Act),  because  it  indicated  a  lack 
of  concern  about  sources  manipulating 
structure  size  or  placement  solely  for 
the  purpose  of  increasing  their  stack 
height  credits,  and  retained  the 
definition  of  "nearby."  In  addition,  the 
commenter  claimed  that  in  indicating 
Congress  intended  to  favor  emission 
reductions  over  tall  stacks,  EPA 
mischaracterizes  Congress'  intent: 


Congress  endorsed  the  historic  practice 
of  using  stacks  to  protect  health  from 
downwash-induced  pollution.  Another 
commenter  (MSCC  letter,  document  # 
IV.A-20,  comment  #  2.U:  MSCC  letter, 
document  #  I\'.A-19.  comment  «  92) 
stated  that  EPA's  position  regarding  the 
support  structure  is  illogical  because  of 
the  numerous  other  scenarios  that  could 
occur  whereby  a  source  could  increase 
formula  height  through  its  owti 
construction  or  have  it  increased 
through  others'  construction  of  nearby 
sources.  The  comn.enter  pointed  out 
that  construction  of  a  new  source  and  its 
stack  could  occur  simultaneously  and 
that  this  would  not  disqualifj-  the  source 
from  being  used  to  determine  formula 
height.  Thus,  in  the  commenter's  view, 
EPA's  complaint  that  MSCC's  new  stack 
was  not  necessary  as  a  result  of  some 
preexisting  structure  has  no  merit. 

Response:  We  agree  that  in  the  1981 
preamble  and  relevant  EPA  guidance  we 
have  taken  the  position  that  formula 
height  may  be  recalculated  based  on  the 
siting  of  new  nearby  structures.  We  do 
not  l^lieve  the  preamble  or  guidance 
language  addresses  or  contemplates  the 
situation  involved  here.  This  situation  is 
distinct  because  the  support  structure  is 
merely  a  component  of  the  stack 
structure. 

We  agree  that  some  types  of 
manipulation  could  occiu,  involving 
location  of  structxires  that  could  impact 
formula  calculations.  Normally  we 
would  not  look  behind  the  motivation 
for  locating  structures.  As  we  explained 
in  the  1981  preamble  language  cited  by 
one  of  the  commenters  (Goetz  at  pp.  37- 
38:  46  FR  49819.  October  7,  1981),  we 
believed  at  that  time  that  sources  would 
not  normally  manipulate  source 
construction  parameters  because  it 
would  be  prohibitively  costly  to  do  so. 
We  also  agree  that  the  simultaneous 
construction  of  a  source  and  its  stack 
would  not  invalidate  a  formula  height 
calculation  for  the  stack  based  on  the 
source  dimensions.  However,  as  we 
noted  in  the  same  1981  preamble 
language  cited  by  the  commenter.  new- 
source  construction  would  normally  be 
subject  to  stringent  technology-based 
limits  under  NSPS  or  new  source  review 
permitting,  and  thus,  a  source  owner 
would  have  little  motivation  to 
manipulate  structure  sizes  and 
locations.  The  same  logic  does  not  apply 
to  MSCC's  stack;  MSCC  was  not 
building  a  new  source  with  its  stack, 
MSCC  was  merely  building  a  new  stack. 

We  are  not  saying  that  MSCC 
manipulated  the  design  of  the  stack 
with  the  goal  of  increasing  stack  height 
credit:  we  are  not  familiar  with  the 
specific  design  considerations  that  went 
into  designing  and  building  the  stack. 


However,  because  of  the  circumstances, 
this  really  is  not  relevant.  What  is 
relevant  is  that  there  was  no  existing  or 
new  nearby  structure  distinct  from  the 
stack  at  the  time  MSCC  constructed  the 
stack  that  justified  increasing  the 
formula  height  of  MSCC's  stack.  We 
believe  we  have  a  valid  statutorv'  and 
regulatory'  basis  to  distinguish  betv^een 
structures  that  are  distinct  from  a  stack 
and  those  that  are  part  of  the  stack; 
otherwise,  section  123  of  the  Act  and 
our  regulations  would  be  rendered 
meaningless.  As  we  have  described  m 
response  to  other  comments,  our 
position  is  not  just  based  on  our 
interpretation  of  Congress'  intent,  but  on 
the  language  and  structure  of  section 
123  and  our  regulations. 

In  any  event,  we  do  not  believe  we 
have  mischaracterized  Congress  intent 
Congress  intended  to  strike  a  balance 
between  the  use  of  stacks  to  disperse 
emissions  and  the  use  of  control 
technology'  to  limit  emissions  The  use 
of  the  support  structure  to  calculate 
formula  height  would  clearly  disrupt 
the  balance  Congress  was  trying  to 
achieve  because  any  source  could  justify 
greater  stack  height  credit  by  merely 
building  a  new  stack. 

(g)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
37)  stated  that  EPA's  arguments 
regarding  MSCC's  stack  appear  to 
suggest  that  MSCC  buiU  or  designed  the 
structure  to  create  down  wash  The 
commenter  asserted  that  MSCC  did  not 
build  or  design  the  structure  to  create 
downwash  or  circumvent  the  stack 
height  regulations  and  described  many 
reasons  why  MSCC  built  the  stack  in  the 
manner  and  at  the  time  it  did. 

Response:  As  a  preliminary  matter, 
we  do  not  believe  this  comment  goes  to 
the  validity  of  our  action  However,  we 
offer  the  following  response.  In  our 
proposal,  we  did  not  intend  to  suggest 
that  MSCC  built  or  designed  the  stack  to 
create  downwash.  As  noted  above,  we 
are  not  familiar  with  the  specific  design 
considerations  that  went  into  designing 
and  building  the  stack.  However,  we  are 
concerned  that  allowing  one  source  to 
model  downwash  from  a  stack  support 
structure  might  encourage  other  sources 
to  design  support  structures  that 
increase  downwash.  Most  importantly, 
we  do  not  accept  the  proposition  that 
the  stack  support  structure  is  a  nearby 
structure  under  the  Act  and  our 
regulations. 

(h)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-20.  comment  « 
2.V)  stated  that  the  notion  that  the 
support  structure  is  part  of  the  stack 
itself  is  not  a  meaningful  distinction. 
According  to  the  commenter.  there  is 
nothing  in  the  rule  that  would  allow  a 
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reader  to  determine  at  what  point 
structures  become  part  of  the  stack  itself 
as  opposed  to  not  part  of  the  stack.  The 
commenter  claimed  that  if  this  position 
were  valid,  the  rule  would  be  void  for 
lack  of  clarity  as  well  as  for  lack  of 
notice.  The  commenter  asserted  that 
these  merely  functional  issues  are  not 
relevant  to  determining  downwash  or 
excessive  concentrations:  if  a  structure 
exists  and  it  is  nearby  its  contribution 
to  downwash  is  as  real  as  any  other 
structure  regardless  of  function.  The 
commenter  argued  that  the  only  purpose 
of  this  interpretation  is  to  deny  MSCC 
credit  above  65  meters,  not  serve  the 
Act. 

Response:  As  we  explain  in  response 
to  prior  comments,  we  believe  it  is 
necessary  to  distinguish  between  the 
stack  and  the  source  in  order  to 
effectuate  section  123  of  the  Act  and  our 
stack  height  regulations.  Otherwise, 
there  is  no  meaningful  limit  on  GEP 
stack  height  credit.  We  do  not  believe  it 
is  particularly  difficult  in  most  cases  to 
distinguish  the  stack  from  the  source.  In 
MSCC's  case,  we  have  already  indicated 
why  we  believe  it  is  evident  that  the 
support  structure  and  the  flue  form  an 
integrated  stack  structure.  We  note  that 
it  is  necessary  to  determine  the  location 
and  extent  of  the  stack  for  purposes  of 
determining  whether  a  structure  is 
nearby  under  40  CFR  51.100(jj),  and 
under  that  section  we  would  be 
unwilling  to  accept  the  proposition  that 
there  is  no  distinction  between  the 
source  and  the  stack. 

We  do  not  believe  the  stack  height 
regulations  are  void  for  lack  of  clarity  or 
notice.  We  do  not  believe  any 
reasonable  person  reading  the  stack 
height  regulations  would  have 
understood  them  to  allow  a  source  to 
increase  formula  height  merely  by 
building  a  new  stack.  In  any  event,  we 
do  not  believe  the  clarity  of  the  stack 
height  regulations  or  validity  of  the 
notice  for  those  regulations  may  be 
challenged  in  this  action. 

The  fact  that  the  stack  may  create 
downwash  is  not  a  reason  to  conclude 
that  the  stack  dimensions  should  be 
used  to  calculate  formula  height.  We 
beUeve  it  is  reasonably  clear  from  the 
regulations  that  nearby  structures  means 
structures  other  than  the  stack. 

We  believe  very  strongly  that  our 
interpretations  serve  the  purposes  of  the 
Act.  We  are  not  going  to  this  effort 
merely  to  deny  MSCC  stack  height 
credit  greater  than  65  meters. 

(i)  Comment:  Several  commenters 
(MSCC  letter,  document  #  IV.A-19, 
comment  #'s  27,  38;  MSCC  letter, 
dociiment  #  IV.A-20,  comment  #  2.1; 
Goetz  letter,  document  #  IV.A-18, 
exhibit  D,  p.  34-35;  CPP  letter. 


document  #  IV.A-18,  exhibit  A,  p.  5  and 
Attachment  I)  contended  their 
arguments,  that  the  support  structure 
may  be  used  to  justify'  GEP  stack  height 
credit  through  application  of  the 
formula  or  fluid  modeling,  are 
supported  by  EPA's  Guideline  for 
Determination  of  Good  Engineering 
Practice  Stack  Height  (Technical 
Support  Document  for  the  Stack  Height 
Regulations).  The  commenters  claimed 
that  EPA's  guidance  indicates  that  tall 
thin  structures  may  be  used  to  calculate 
formula  height  and  EPA's  approvals 
here  and  elsewhere  have  involved 
calculating  formula  height  from 
structures  that  are  taller  than  they  are 
wide. 

Response:  Contrary  to  the 
commenters'  assertion,  our  "Guideline 
for  Determination  of  Good  Engineering 
Practice  Stack  Height  (Technical 
Support  Document  For  the  Stack  Height 
Regulations)"  (document  #  II.A-12) 
does  not  support  the  commenters' 
position.  The  Guideline  specifically 
states  that  'structures  such  as  stacks 
and  radio'or  TV  transmission  towers 
should  not  be  considered  in  GEP  stack 
height  determinations."  (See  Guideline 
at  p.  7.)  Later  references  to  oddly  shaped 
structures  and  the  need  to  use  fluid 
modeling  demonstrations  do  not 
include  stacks  or  radio  and  transmission 
towers.  Thus,  it  is  not  just  that  the 
support  structure  is  part  of  the  stack;  it 
is  also  the  fact  that  it  is  very  tall  and 
thin  that  precludes  its  use  in 
determining  formula  height.  Although 
commenters  claim  that  the  rule  does  not 
exclude  any  nearby  structures  from 
consideration  in  determining  formula 
height,  it  is  clear  from  the  technical 
support  document  for  the  stack  height 
regulations  that  we  intended  to  exclude 
some  structures. 

We  agree  that,  as  a  rule,  formula 
height  may  be  calculated  based  on 
structures  that  are  taller  than  they  are 
wide.  (However,  as  already  indicated, 
our  interpretation  is  that  this  does  not 
extend  to  structures  like  stacks  and 
radio  or  TV  transmission  towers.)  We 
also  agree  that  formula  height  may  be 
calculated  based  on  enclosed  structures 
within  a  lattice.  This  does  not  change 
our  opinion  that  the  formula  may  not  be 
applied  to  the  MSCC  stack  support 
structure. 

(j)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D,  p. 
35)  stated  that  NRDC  v.  Thomas.  838 
F.2d  1224,  1239  (D.C.  Cir.  1988), 
supported  his  contention  that  the 
support  structure  is  a  nearby  structure 
and  is  subject  to  modeling  under  EPA's 
stack  height  regulations. 

Response:  The  commenter  cites 
language  fix)m  the  opinion  that  merely 


notes  that  the  stack  height  regulations 
provide  for  fluid  modeling 
demonstrations  for  sources  with  porous 
structures  or  buildings  whose  shapes  are 
aerodynamically  smoother  than  the 
simple  structures  on  which  the  formulae 
were  based.  The  language  cited,  and  the 
provisions  of  40  CFR  51.100(kk)(3),  are 
not  relevant  to  this  issue.  As  we  have 
already  discussed,  the  support  structure 
may  not  be  used  to  calculate  formula 
height  for  two  reasons — the  support 
structure  is  part  of  the  stack  to  which 
the  formula  may  not  be  applied,  and  the 
support  structure  is  a  ver\'  tall  thin 
structure  to  which  the  formula  may  not 
be  applied.  Thus,  it  does  not  matter  that 
the  support  structure  is  a  cylinder;  the 
support  structure  does  not  fit  within  the 
umbrella  of  40  CFR  51.100(kk)(3). 

(k)  Comment:  Several  commenters 
(MSCC  letter,  document  #  IV.A-19. 
comment  #  38;  MSCC  letter,  document 
#  IV.A-20,  comment  #'s  2.B,  2.C,  2.R, 
2.U;  Goetz  letter,  document  #  IV.A-18, 
exhibit  D,  p.  36;  CPP  letter,  document  # 
IV.A-18,  exhibit  A,  p.  5  and  Attachment 
I)  stated  that  EPA's  remedy  to  address 
structures  that  might  not  lead  to 
accurate  formula  height  determinations, 
was  to  allow  for  or  require  fluid 
modeling  demonstrations.  One 
commenter  (MSCC)  stated  that  even  if  a 
source  built  a  stack  with  the  intent  of 
creating  excessive  formula  height,  the 
source  would  have  no  assurance  that  a 
fluid  modeling  demonstration  would 
justify  the  height  as  GEP.  The  same 
commenter  stated  that,  having 
established  fluid  modeling  as  the  test 
where  the  formula  is  questioned,  EPA 
cannot  argue  that  the  rules  or  the  Act 
require  it  to  disapprove  formula  height 
actually  demonstrated  by  fluid 
modeling. 

Response:  We  have  already  explained 
why  the  stack  support  structure  may  not 
be  used  to  calculate  the  formula.  The 
potential  safeguard  that  an  agency  might 
insist  on  fluid  modeling  to  challenge  the 
formula  height  credit  does  not  render 
the  initial  proposition  acceptable. 
Neither  Congress  nor  EPA  intended  a 
stack  or  part  of  the  stack  to  be  eligible 
for  consideration  in  determining 
formula  height.  In  addition,  we  note  that 
a  fluid  modeling  demonstration  to 
justify  formula  height  is  not  a  cure  for 
applying  the  formula  to  a  stack  or  a 
structine  that  is  not  nearby.  This  is 
because  the  criteria  for  fluid  modeling 
for  within-formula  stack  height  credit 
are  not  as  stringent  as  the  criteria  for 
above-formula  stacks.  See  40  CFR 
51.100(kk)(2)  and  (kk)(3)  versus 
subsection  (kk){l).  Put  another  way,  the 
commenters'  approach  would  turn  every 
fluid  modeling  demonstration  into  a 
within-formula  demonstration,  which  is 
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clearly  not  what  we  intended.  We  also 
note  that  these  comments  ignore  the 
statement  in  the  Technical  Support 
Document  for  our  stack  height 
regulations  that  structures  like  stacks 
and  radio  or  TV  transmission  towers 
should  not  be  considered  in  GEP  stack 
height  determinations. 

(1)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20.  comment  # 
2.R)  stated  that  because  EPA  has  argued 
the  Act  does  not  require  it  to  impose 
control-first.  EPA  should  conclude  that 
it  need  not  disapprove  the  use  of  tall 
thin  structures  or  even  stacks  in 
calculating  formula  heights  because  the 
rules  and  the  Act  do  not  require  it  do 

so. 

Response:  We  do  not  understand  the 
logic  of  this,  comment.  We  believe  our 
interpretation  of  the  Act  and  the 
regulations  is  reasonable  and  best 
effectuates  the  purpose  behind  section 
123.  Among  other  things,  we  do  not 
believe  section  123  allows  formula 
calculations  to  be  based  on  the  stack:  as 
explained  above,  section  123  clearly 
differentiates  between  the  source  and 
the  source's  stack.  We  believe  the 
commenter's  interpretation  is 
unreasonable  and  would  undermine 
section  123  and  our  regulations.  We  do 
not  believe  we  have  the  discretion  to 
interpret  the  Act  and  our  regulations  in 
the  manner  that  the  commenter 
suggests:  to  the  extent  we  have  the 
discretion  to  interpret  the  Act 
differently — and  to  revise  our  stack 
heights  regulations  accordingly — we 
have  not  done  so  to  date. 

(m)  Comment:  Several  commenters 
(MSCC  letter,  document  #  IV.A-19, 
comment  #'s  27.  29.  and  90:  MSCC 
letter,  document  #  IV.A-20.  comment 
#'s  I.E.  2.H:  Goetz  letter,  document  # 
IV.A-18.  exhibit  D.  pp.  12.  33-34.  36: 
CPP  letter,  document  #  IV.A-18.  exhibit 
A,  p.  5)  stated  that  EPA  changed  its 
position  on  the  validity  of  considering 
the  support  structure  in  determining 
formula  height  and  the  need  to  evaluate 
the  effect  of  the  support  structure  for 
purposes  of  fluid  modeling.  One 
commenter  (MSCC)  claims  that  EPA 
misguided  the  State  and  MSCC  in  the 
design  of  the  protocol  for  the  modeling 
and  that  the  State  and  MSCC  should  not 
suffer  for  EPA's  change  of  heart  which 
has  no  technically  sound  basis.  This 
commenter  stated  that  EPA  admits  that 
it  did  not  inform  DEQ  that  the  support 
structure  should  not  be  removed  in 
model  runs  measuring  downwash  before 
the  modeling  was  conducted.  The 
commenter  claimed  EPA  said  it  was 
acceptable  to  remove  the  support 
structiiTB  while  the  protocol  was  being 
written  in  the  fall  of  1995.  One 
commenter  (Goetz)  stated  that  EPA's 


initial  response  to  MSCC's  formula 
height  calculation  was  reasonable. 
According  to  the  commenter,  EPA 
called  for  verification  of  the  formula 
height  calculation  based  on  the  stack 
support  structure,  and  EPA  has 
discretion  to  require  such  a  verification. 
This  commenter  also  claimed  that,  in  a 
letter  to  the  State,  EPA  indicated  that 
the  support  structure  could  be 
considered  a  nearby  structure 

Response:  The  commenters  mis- 
represent EPA's  position  regarding  the 
stack  support  structure.  In  our  June  27, 
1994  letter  from  Marshall  Payne  and 
Douglas  Skie  to  }effrey  Chaffee 
(document  #  II.F-15),  we  unequivocally 
stated  that  the  formula  could  not  be 
applied  to  the  MSCC  stack.  Although 
this  letter  appeared  to  indicate  that  fiuid 
modeling  of  the  support  structure  could 
be  used  to  determine  GEP  credit,  at  least 
three  later  letters  to  the  State 
superseded  the  lune  27.  1994  letter  on 
this  point.  See  our  TSD  at  p,  56:  letters 
dated  Januarv  31,  1996,  March  15,  1996. 
and  lulv  18.  1996,  document  #'s  II.F-19. 
II.F-20;  and  II.C-5.) 

We  agree  that  we  did  not  inform  the 
State  in  the  fall  of  1995  that  the  support 
structure  could  not  be  modeled. 
However.  MSCC  and  DEQ  had  ample 
time  to  re-run  the  modeling  based  on 
our  position  and  chose  not  to  do  so. 

We  do  not  agree  that  our  initial 
response  to  MSCC's  formula  height 
calculation  (contained  in  our  iune  27, 
1994  letter,  document  #  II.F-15)  was 
reasonable.  It  is  contrary  to  section  123 
of  the  Act  and  our  stack  height 
regulations  to  consider  part  of  the  stack 
in  calculating  formula  height  and  in 
performing  a  wind  tunnel  study 

(n)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18.  exhibit  A. 
p.  5)  asserted  that  EPA  has  questioned 
the  use  of  the  formula  for  the  support 
structure  and  required  that  wind  tunnel 
modeling  be  conducted  to  validate  the 
use  of  the  formula  above  65  meters  in 
this  case.  Therefore,  according  to  the 
commenter.  wind  turmel  tests  must  be 
conducted  with  and  without  the  support 
structure  present.  The  commenter 
refered  to  his  chronolog}'  of  events  to 
support  his  assertion  that  EPA  required 
wind  tunnel  modeling  to  validate 
formula  height.  The  commenter  cited 
EPA  guidance  and  regulations  as 
support  for  his  assertion. 

Response:  The  commenter  references 
a  July  27.  1994  letter  from  Douglas  Skie 
to  Jeffrey  Chaffee,  but  we  believe  the 
commenter  meant  the  June  27,  1994 
letter  from  Marshall  Payne  and  Douglas 
Skie  to  Jeffrey  Chaffee  (document  #  II.F- 
15).  The  commenter  indicates  that  this 
letter  said  it  was  acceptable  to  calculate 
GEP  formula  stack  height  based  on 


application  of  the  formula  to  the  stack 
support  structure.  This  is  inaccurate:  see 
our  response  to  the  previous  comment. 
Also,  as  noted  in  response  to  the 
previous  comment,  although  the  Iune 
27.  1994  letter  appeared  to  indicate  that 
fluid  modeling  of  the  support  structure 
could  be  used  to  determine  GEP  credit, 
later  letters  to  the  State  said  otherwise. 
Despite  our  admonitions  on  this  matter, 
the  commenter  and  MSCC  have 
continued  to  assert  that  their  within- 
formula  wind  tunnel  demonstrations  are 
valid.  The  commenter  also  does  not 
mention  the  fact  that  the  State  did  not 
approve  these  within-formula  stack 
height  demonstrations.  As  we  have 
indicated,  we  believe  this  fact  renders 
these  demonstrations  irrelevant 

The  EPA  document  references  cited 
by  the  commenter  do  not  support  CPP's 
approach.  The  commenter's  entire 
argument  rests  on  the  premise  that 
formula  height  may  be  calculated  based 
on  the  stack  support  structure,  and  that 
the  commenter  merely  performed  wind 
tunnel  tests  to  validate  formula  height. 
Elsewhere  in  this  document  we  have 
described  m  detail  why  the  stack 
support  structure  may  not  be  used  to 
calculate  formula  height.  If.  as  we 
interpret  section  123  of  the  Act  and  our 
stack  height  regulations,  the  stack 
support  structure  may  not  be  relied  on 
to  calculate  formula  height  of  98.15 
meters,  then  the  commenter  has  no 
valid  basis  to  "verif\"  a  formula  height 
of  98.15  meters.  As  we  have  stated,  40 
CFR  51.100(kk)(3)  is  not  applicable  to 
MSCC's  stack  height  determination. 

(o)  Comment  One  commenter  (CPP 
letter,  document  #  IV.A-18.  exhibit  A, 
.attachment  1)  stated  that  EPA's 
objection  to  the  modeling  of  the  effect 
of  the  stack  support  structure  is  contrary' 
to  all  prior  practice.  The  commenter 
indicated  that  CPP  has  conducted  well 
over  20  GEP  stack  height  evaluations 
using  fluid  modeling,  most  of  which 
have  been  approved  by  EPA.  and  in 
everv  case.  CPP  has  considered  the 
effect  of  all  nearby  structures  on 
downwash.  According  to  the 
commenter.  "requiring  the  exclusion  of 
anv  particular  real  structure  that  the 
source  believes  may  be  contributing  to 
downwash  is  improper  since  it  may 
affect  the  final  result  and  lead  to  an 
improperly  low  GEP  credit."  The 
commenter  suggested  that  it  is 
particularly  improper  when  guidance 
and  the  agency  indicated  downwash 
from  the  support  structure  should  be 
modeled.  The  commenter  also  stated 
that  no  purpose  would  be  served  by  re- 
ruiming  the  test  with  the  structure  "in" 
in  both  cases  because  agency  guidance 
indicates  the  effects  of  such  a  tall  thin 
structure  are  ver>'  small 
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Response:  We  agree  with  the 
commenter  that  downwash  from  all 
nearby  structures  should  be  modeled  in 
a  fluid  modeling  demonstration. 
However,  as  discussed  elsewhere,  we  do 
not  think  a  component  of  the  stack — in 
this  case,  the  stack  support  structure — 
may  be  considered  a  nearby  structure 
under  the  Act  or  our  regulations.  The 
commenter  has  not  suggested  that  his 
past  practice  has  included  conducting 
fluid  model  runs  with  the  stack  "in" 
and  "out" — i.e.,  that  he  has  modeled 
downwash  created  by  the  stack  itself. 
Nor  has  he  cited  to  any  particular 
experience  that  involved  modeling  a 
stack  support  structure.  We  disagree 
with  the  commenter  that  the  criterion 
for  determining  whether  a  particular 
structure  should  be  excluded  from  fluid 
modeling  is  whether  the  source  believes 
the  structure  may  be  contributing  to 
downwash.  For  example,  it  would  be 
inappropriate  to  model  downwash  from 
a  structiue  that  is  more  than  half  a  mile 
from  the  stack.  See  40  CFR  51.100(jj)(2). 
As  we  have  noted  with  respect  to  other 
comments,  this  commenter  on  the  one 
hand  seems  to  be  suggesting  that  not 
considering  downwash  from  the  support 
structure  might  lead  to  improperly  low 
GEP  credit,  but  on  the  other  hand  that 
any  downwash  from  the  support 
structure  is  very,  very  small  and  that 
EPA  is  being  unreasonable  in  saying  the 
wind  tunnel  tests  should  have  been  re- 
run. Any  other  issues  raised  in  this 
comment  are  addressed  in  our  responses 
to  other  comments. 

(p)  Comment:  One  commenter  (Goetz 
letter,  document  #  rV.A-18,  exhibit  D,  p. 
12)  stated  that  MSCC's  contractor 
•properly  ran  EPA's  own  Building  Profile 
Input  Program,  and  carefully  followed 
the  statute's  and  rule's  stack  height 
formula,  to  determine  a  formula  height 
of  98.15  meters  for  MSCC's  stack. 
According  to  the  commenter,  this 
formula  height  was  based  on  the 
dimensions  of  the  stack  support 
structure. 

Response:  A  computer  program  is 
merely  a  computer  program:  someone 
using  it  could  input  any  structure 
dimensions  they  want  and  the  program 
would  spit  out  a  result.  For  example, 
one  could  input  the  dimensions  of  a 
structure  more  than  5L  from  the  stack, 
which  is  not  permitted  by  our 
regulations.  Use  of  a  computer  program 
does  not  guarantee  a  valid  formula 
height  calculation  or  compliance  with 
the  statute  and  the  regulations. 

(q)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-20,  comment  # 
2.J)  stated  that  EPA's  own  computer 
program  used  for  estimating  downwash 
parameters  for  inclusion  in  dispersion 
models  excludes  no  large  structure 


based  on  its  height  to  width  ratio  or 
shape.  The  commenter  asserted  that  two 
stacks  adjacent  to  each  other  may  be 
used  as  downwash  influences  on  each 
other. 

Response:  We  have  interpreted  the 
statute  and  regulations  that  apply  to 
GEP  stack  height  determinations,  and 
believe  they  prohibit  the  use  of  the  stack 
or  part  of  the  stack  to  calculate  GEP 
stack  height  credit,  either  through 
application  of  the  formula  or  through 
fluid  modeling.  Our  rules  and  guidance 
for  dispersion  modeling  may  be 
different,  but  we  do  not  think  this  has 
relevance  to  our  interpretation  of 
section  123  of  the  Act  and  the  stack 
height  regulations.  Presumably, 
dispersion  modeling  would  not  exclude 
a  structure  more  distant  than  a  half  mile 
either,  as  long  as  the  structure  is  within 
the  modeling  domain,  but  this  does  not 
mean  that  such  structure  should  be 
considered  nearby  for  purposes  of 
determining  GEP  stack  height  credit. 

(r)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D, 
pp.  20 — 21,  28)  quoted  from  a  phone 
summary  prepared  by  Dr.  Petersen, 
MSCC's  consultant  for  the  fluid 
modeling  study,  in  which  Dr.  Petersen 
reported  on  a  conversation  he  had  with 
John  Coefield,  the  State's  modeler,  on 
March  28.  1996.  According  to  Dr. 
Petersen,  Mr.  Coefield  indicated  that 
although  EPA  had  raised  concerns 
regarding  the  treatment  of  the  stack 
support  structure  in  the  fluid  modeling, 
EPA  did  not  feel  this  was  a  major 
concern  because  they  felt  the  structure 
has  a  minor  effect  anyhow.  In  addition, 
the  commenter  asserted  that  EPA's 
objection  to  use  of  the  support  structure 
is  trivial,  and  that  not  one  expert, 
including  EPA's  meteorologist,  believed 
that  the  support  structure  in  or  out  will 
make  any  difference.  Therefore,  the 
commenter  argued  that  EPA  should  not 
use  this  as  a  justification  to  disapprove 
the  SIP.  The  commenter  quoted  from 
another  phone  summary  prepared  by 
MSCC's  consultant  as  support  for  this 
notion.  Another  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
90)  characterized  our  concern  as  a 
minor  technical  objection. 

Response:  Our  official 
communications  with  the  State  on  this 
subject  make  clear  that  the  treatment  of 
the  stack  support  structiu-e  was  not  a 
minor  concern.  We  took  the  trouble  to 
mention  our  concern  in  three  different 
letters,  something  we  would  not  have 
done  if  this  was  merely  a  minor 
concern.  (See  letters  dated  January  31, 
1996,  March  15,  1996,  and  July  18, 
1996,  document  #'s  II.F-19.  n.F-20,  and 
n.C-5.)  Even  Dr.  Petersen's  notes  reflect 
our  meteorologist's  belief  that  additional 


testing  would  be  necessary.  [See 
document  #  IV.A-18,  MSCC  Exhibit 
144.) 

Whether  the  effect  of  the  support 
structure  on  downwash  is  trivial  or  not 
can  be  shown  through  a  properly 
conducted  fluid  modeling 
demonstration.  We  believe  it  is 
reasonable  to  insist  that  the 
demonstration  be  properly  performed, 
and  this  means  not  modeling  downwash 
from  the  support  structure  that  is  part  of 
the  stack. 

We  note  that  one  of  the  commenters 
(Goetz,  document  #  IV.A-18,  exhibit  D. 
pp.  28,  34-35)  argues  that  the  effect  of 
the  support  structure  is  trivial  in  the 
fluid  model  demonstration,  but  should 
be  considered  in  calculating  formula 
height.  The  commenter  asserts  that  our 
Guideline  recognizes  that  even  a  lattice 
structure  may  cause  downwash  and 
suggests  that  the  support  structiue  is 
more  likely  to  be  a  source  of  downwash 
because  it  is  an  "enclosed"  structure.  It 
appears  that  the  commenter's  positions 
regarding  potential  downwash  from  the 
support  structure  are  inconsistent — the 
conunenter  argues  that  the  downwash 
impact  of  the  support  structure  is  trivial 
when  commenting  on  our  objection  to 
the  use  of  the  support  structure  in  the 
wind  tunnel  study,  but  then  argues  the 
same  downwash  impact  is  important 
when  arguing  that  the  support  structure 
should  be  used  to  calculate  formula 
height.  We  do  not  know  the  extent  of 
the  downwash  impact  of  the  support 
structure,  but  our  position  is 
consistent — the  support  structure 
should  not  be  used  to  calculate  formula 
height,  and  its  downwash  impacts 
should  not  be  considered  in  a  wind 
tunnel  study.  The  basis  for  our  position 
is  the  same  in  both  cases — the  stack 
cannot  be  used  to  justify  itself. 

We  also  note  that  MSCC  has  been 
insistent  that  it  has  a  right  to  model 
downwash  from  the  support  structure, 
and  Larry  Zink  of  MSCC  offered  the 
following  testimony  in  the  State 
hearing: 

Yes,  we  did  contract  to  have  the  structure 
built.  It's  there.  It's  real.  It  causes  downwash. 

and 

When  the  YELP  buildings  more  fully  line 
up  with  MSCC's  stack  and  the  wind,  this 
effect  becomes  larger  as  it  synergizes  with  the 
effects  of  the  support  structure,  etc. 

See  "Rebuttal  Testimony  of  Larry 
Zink,  Vice  President  of  Montana 
Sulphur  &  Chemical  Company," 
document  #  IV.A-17,  MSCC  Exhibit 
127,  at  pp.  16,  24.  In  addition,  Larry 
Zink  of  MSCC  wrote  the  following  in  an 
August  10, 1994  letter  to  Jeffrey  Chaffee 
of  the  State: 
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"Common  sense"  also  certainly  does  not 
support  the  idea  that  a  thin  structure,  even 
an  'aerodynamic"  one,  does  not  generate 
substantial  and  lasting  'downwash.  " 
"eddies"  or  "wakes."  To  the  contrary,  we 
know  that  long  and  "thin"  structures,  such 
as  slow-moving  aircraft  wings,  can  generate 
sufficient  downwash  turbulence  and  vortices 
to  slam  a  distant  *    *    *.  following,  powered 
aircraft  to  the  ground  from  hundreds  of 
meters  in  the  air.  "Common  sense"  tells  us. 
therefore,  that  it  is  probable  that  afar  larger, 
less  aerodynamic,  ground-mounted  structure 
will  also  produce  significant  and  lasting 
downwash.  wakes,  \ortices,  and  eddies 
capable  of  entraining  drifting  gases  and 
bringing  them  prematurely  to  ground. 

See  cited  letter,  at  pp.  12.13.  part  of 
document  #  II.B-IO.  It  is  difficult  to 
understand  how  MSCC  and  its 
consultants  can  now  characterize  our 
concern  that  MSCC  improperly  modeled 
downwash  from  the  support  structure  as 
a  minor  technical  objection  or  trivial. 
The  only  way  to  properly  resolve  this 
issue  is  to  re-do  fluid  modeling 
including  the  support  structure  in  all 
model  runs — that  is,  not  model 
downwash  created  by  the  stack  support 
structure.  Again,  this  is  because  the 
stack  support  structure  is  part  of  the 
stack. 

(s)  Comment:  One  commenter  (State 
letter,  document  #  IV.A-23.  p.  11. 
footnote  10,  p.  15,  footnote  15)  agreed 
with  EPA  that  the  stack  support 
structure  should  not  be  considered  a 
"nearby  structure"  for  purposes  of  the 
fluid  modeling  demonstration. 
However,  the  commenter  asserted  that 
the  impact  of  evaluating  the  support 
structure  as  a  nearby  structure  is  small. 
Specifically,  the  commenter  stated,  "the 
State's  analysis  indicated  that  the  FMD 
(fluid  modeling  demonstration)  results 
would  not  be  significantly  affected  by 
MSCC's  approach,  and  the  State 
concluded  that  requiring  MSCC  to 
conduct  another  demonstration  was  not 
justified." 

Response:  It  is  significant  that  the 
commenter  is  the  State,  which  is 
admitting  that  the  fluid  modeling 
demonstration  was  not  conducted 
entirely  properly.  It  appears  that  the 
State  is  advancing  a  de  minimis  theory 
of  error,  but  despite  its  claims  that  the 
impact  of  the  error  is  insignificant,  the 
State  provides  no  support  for  its 
assertion  that  the  fluid  modeling 
demonstration  would  not  have  changed 
if  MSCC  had  properly  treated  the 
support  structure  in  the  fluid  modeling 
demonstration. 

(t)  Comment:  One  commenter  (MSCC 
letter,  document  #  rV.A-19,  comment  # 
29)  stated  that  either  the  support 
structure  is  a  nearby  structure,  in  which 
case  it  should  be  used  to  calculate 
formula  height,  or  it  is  not,  in  which 


case  its  inclusion  or  removal  from  the 
fluid  model  is  obviouslv  irrelevant. 

Response:  We  have  already  explained 
our  position  that  the  support  structure 
is  not  a  nearby  structure.  The 
commenter's  suggestion  that  if  the 
support  structure  is  not  a  nearby 
structure,  it  is  irrelevant  whether  it  is 
included  or  removed  from  the  fluid 
model,  defies  logic.  MSCC  has 
attempted  to  use  the  support  structure 
to  justify  greater  GEP  stack  height  credit, 
despite  the  fact  that  it  is  not  a  structure 
that  mav  be  used  for  this  purpose. 

(u)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 
31)  stated  that  EPA's  treatment  of  the 
support  structure  as  part  of  the  stack 
somehow  violates  the  provision  that  the 
Administrator  cannot  prohibit  the 
construction  or  operation  of  a  stack  of 
anv  height  bv  a  source. 

flesponse:  MSCC  remains  free  to  keep 
its  100-meter  stack  or  build  a  taller  stack 
if  it  wishes.  Nothing  we  are  doing  in 
this  rulemaking  restricts  the  actual  stack 
height  at  MSCC. 

5.  Issues  Related  to  Other 
Demonstrations 

MSCC  and  its  consultants  performed 
various  analyses  and  asserted  various 
theories  in  an  attempt  to  justif\'  100 
meter,  or  near-100  meter,  stack  height 
credit  for  MSCC's  SRU  100-meter  stack. 
The  State  only  approved  one  of  MSCC's 
stack  height  demonstrations,  for  97.5 
meters  of  credit  based  on  above-formula 
fluid  modeling.  We  have  already 
described  our  basis  for  concluding  that 
the  State-approved  stack  height  credit  of 
97,5  meters  is  not  valid  under  the  Act 
and  our  regulations.  Regarding  MSCC's 
other  bases  for  claiming  100  meter  or 
near-100  meter  stack  height  credit,  we 
took  the  position  that  because  the  State 
had  not  adopted  any  of  these  other  bases 
in  determining  stack  height  credit  for 
the  SRU  100-meter  stack,  these  other 
bases  were  not  before  us  as  part  of  this 
SIP  action,  and  were  not  relevant  to  our 
proposal.  Some  of  these  other  bases  rely 
on  formula  credit  for  the  stack  support 
structure,  which  we  address  in  greater 
detail  in  the  previous  section. 

We  received  numerous  comments 
regarding  our  position  regarding  these 
other  bases,  mostly  from  MSCC  and  its 
consultants  arguing  that  these  other 
bases  are  valid  and  that  we  should 
consider  them.  Although  we  believe 
these  comments  are  irrelevant  to  our 
action,  we  respond  to  them  here. 
Nothing  in  the  comments  has  caused  us 
to  change  our  position  regarding  our 
disapproval  of  MSCC's  stack  height 
credit. 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  #s  17,  19, 


38,  115:  MSCC  letter,  document  «  IV. A- 
20.  #  l.A)  stated  that  EPAs  proposed 
disapproval  of  stack  height  credit  for 
MSCC  violates  the  definition  of  GEP 
provided  in  EPA's  own  rules,  which 
allegedly  do  not  permit  EPA  to  overrule 
a  State's  GEP  determination  unless  the 
result  would  be  a  higher  GEP  height. 
The  commenter  asserted  that  EPA 
delegated  to  the  states  unilateral 
decisionmaking  authority  regarding  GEP 
determinations,  but  also  asserted  that 
EPA  mav  approve  a  fluid  modelmg 
based  GEP  determination  if  the  state 
does  not.  In  any  event,  in  the 
commenter's  view  a  state  may  not 
disapprove  an  EPA  determination  and 
EPA  mav  not  disapprove  a  state 
determination;  the  exception  is  in  the 
event  that  one  regulatory  body  approves 
a  higher  GEP  stack  height  credit,  in 
which  case  this  higher  credit  would 
prevail.  The  commenter  suggested  that 
new  formal  federal  rule  making  or  new 
federal  legislation  would  be  needed  to 
change  this  scheme. 

Response:  We  do  not  read  our 
regulations  to  provide  carte  blanche  to 
states  to  make  GEP  determinations  that 
are  inconsistent  with  the  requirements 
of  Clean  Air  Act  section  123  and  our 
stack  height  regulations.  We  are  not 
bound  to  accept  the  greatest  of  several 
GEP  heights  where  that  greatest  value  is 
not  valid  under  our  regulations.  The 
commenter's  position  would  lead  to 
absurd  results:  a  state  could  ignore  our 
regulations  in  establishing  stack  height 
credit,  and  EPA  and  the  public  would 
have  no  recourse.  We  believe  Congress 
empowered  us  to  make  sure  SIP  limits 
are  set  consistently  with  the  .^ct's 
requirements.  Section  110{k)(3)  of  the 
Act  indicates  we  can  approve  the  plan 
if  it  meets  all  of  the  applicable 
requirements  of  the  Act  and  disapprove 
parts  of  the  plan  if  it  does  not.  Also, 
section  110(1)  of  the  Act  indicates  we 
shall  not  approve  a  revision  of  a  plan  if 
the  revision  will  interfere  with  any 
provisions  of  the  Act.  Also,  there  is 
nothing  in  the  regulations  that  suggests 
our  review  is  a  one-way  ratchet  as  the 
commenter  suggests — that  we  may  only 
disapprove  a  state's  GEP  stack  height 
credit  determination  if  doing  so  would 
result  in  a  higher  GEP  stack  height. 

(b)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  p  2,  and 
comment  #s  28,  35.  and  116;  MSCC 
letter,  document  #  IV.A-20.  comment  #s 
l.F.  l.K.  and  2)  stated  that,  in  addition 
to  the  fluid  modeling  approved  by  the 
State,  MSCC  also  submitted  fluid 
modeling  demonstrations  based  on 
formula  height  and  performed  in 
accordance  with  our  own  rules  and 
guidance.  The  commenter  urged  EPA  to 
consider  these  demonstrations  or 
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justiflcations  that  allegedly  support  GEP 
stack  height  above  65  meters  for  MSCC's 
main  stack.  The  commenter  said  that 
these  demonstrations  confirm  that  GEP 
is  greater  than  the  height  credited  by  the 
State.  The  commenter  said  that  EPA's 
sole  basis  for  ignoring  these  other 
demonstrations  is  that  the  State  did  not 
consider  them.  The  commenter  claimed 
that  this  is  not  true,  that  the  State 
received  these  demonstrations  emd  that 
they  should  be  part  of  the  record.  The 
commenter  seemed  to  acknowledge  that 
the  State  did  not  base  its  SIP  decisions 
on  these  alternative  demonstrations,  and 
claimed  that  the  State  misapplied  the 
stack  height  rules  in  rejecting  these 
alternative  demonstrations.  The 
commenter  claimed  that  EPA  is  guilty  of 
circumventing  its  own  rides  in  not 
applying  or  accepting  these  alternative 
stack  height  demonstrations  that  the 
State  rejected.  The  commenter  asserted 
that  EPA  has  the  discretion  to  approve 
these  alternative  demonstrations.  The 
commenter  argued  that  if  EPA  does  not 
have  the  authority  to  approve  higher 
GEP  based  on  alternative 
demonstrations,  then  EPA  lacks  the 
authority  to  overturn  the  State's 
approved  determination.  The 
commenter  suggested  that  EPA  is  only 
interested  in  "unreasonably  preventing 
one  small  source  in  Montana  from 
obtaining  the  GEP  credit"  to  which  it  is 
clearly  entitled. 

Response:  We  take  the  SIP  as  it  is 
submitted  to  us.  The  State  rejected 
MSCC's  alternative  demonstrations.  See 
our  TSD  at  p.  53.  Therefore,  we  do  not 
believe  those  alternative  demonstrations 
are  before  us  for  consideration  as  part  of 
the  submitted  SIP.  and  we  do  not 
believe  the  CAA  requires. us  to  consider 
alleged  justifications  for  SEP  limits  that 
the  State  has  not  adopted  or  put 
forward.  Also,  we  do  not  believe  the 
presence  or  absence  of  authority  to 
consider  alternative  demonstrations  the 
State  did  not  endorse  has  any  bearing  on 
our  authority  to  disapprove  emission 
limits  for  MSCC  that  rely  on  an 
improper  GEP  demonstration.  We  have 
clear  authority  to  implement  section  123 
of  the  Act  and  our  stack  height 
regiilations  and  to  disapprove  SIP 
submittals  that  do  not  meet  the 
requirements  of  section  123  of  the  Act 
and  our  stack  height  regulations. 

Even  if  it  would  be  appropriate  for  us 
to  substitute  an  alternative  justification 
for  one  put  forward  by  the  State,  we 
coiild  not  adopt  the  position  taken  by 
the  commenter  because  that  position  is 
inconsistent  with  our  regulations.  We 
have  no  vendetta  against  MSCC  as  the 
commenter  suggests.  We  would  very 
much  like  to  resolve  this  dispute 
regarding  stack  height  credit,  but  are  not 


willing  to  do  so  in  a  way  that  is 
inconsistent  with  section  123  of  the  Act 
and  our  stack  height  regulations.  We 
have  a  responsibility  to  properly  apply 
the  stack  height  regulations.  We  believe 
that  the  State  properly  concluded  that 
the  buildings  MSCC  asserted  were 
nearby  for  purposes  of  determining 
formula  height  were  in  fact  not  within 
the  distance  defined  as  nearby  by  our 
regulations.  Because  MSCC  could  not 
rely  on  these  buildings  or  the  stack 
support  structure  to  determine  formula 
height.  MSCC's  only  way  to  justify  stack 
height  credit  greater  than  65  meters  was 
to  perform  above-formula  fluid 
modeling  pursuant  to  40  CFR 
51.100(kk)(l). 

(c)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  conunent  # 
87)  stated  that  the  State  did  not  reject 
other  GEP  stack  height  theories  asserted 
by  MSCC.  but  instead  rendered  them 
moot  by  entering  into  a  settlement  with 
MSCC  over  GEP  stack  height  credit 
based  on  a  fluid  modeling 
demonstration.  According  to  the 
conunenter.  MSCC  reserved  all 
arguments  regarding  its  other 
demonstrations;  as  well  as  regarding  the 
prior  determination  of  GEP  being  100 
meters.  The  commenter  asserted  that 
EPA  must  consider  these  other 
argvunents  and  the  prior  determination, 
and  must  substitute  its  judgment  for  the 
State's  if  EPA  finds  any  of  the 
alternative  theories  acceptable. 

Response:  State  staff  rejected  other 
GEP  stack  height  theories  asserted  by 
MSCC,  and  the  MBER  did  not  adopt  any 
of  MSCC's  other  theories.  Thus,  the 
State  did  not  forward  other  stack  height 
determinations  to  us  for  consideration, 
and,  as  discussed  above,  we  do  not 
believe  it  is  necessary  or  appropriate  for 
us  to  consider  or  adopt  an  interpretation 
that  MSCC  did  not  persuade  the  State  to 
submit  to  EPA.  States  submit  SIPs  for 
EPA  approval,  not  sources.  Oiu  duty 
under  the  CAA  is  to  consider  the  Sff  the 
State  has  submitted,  not  an  alternative 
SIP  that  one  company  or  individual 
proposes,  but  that  has  no  legitimacy 
under  State  law. 

Assiuning  for  the  moment  we  have 
some  duty  to  evaluate  alternative 
demonstrations  that  the  State  has  not 
adopted,  we  find  MSCC's  alternative 
demonstrations  unconvincing.  The 
bases  for  our  findings  are  described 
herein  and  in  the  letters  cited  in  our 
TSD,  at  page  53.  These  letters  are 
contained  in  the  docket  for  this  action. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20,  conunent  # 
2.T)  stated  that  EPA  has  inadequately 
explained  the  legal  and  technical  basis 
for  its  refusal  to  consider  or  approve  the 
alternative  demonstrations,  when  they 


clearly  demonstrate  that  GEP  is  at  least 
97.5  meters. 

Response:  We  believe  our  proposal 
and  this  notice  adequately  explain  the 
basis  for  oiu'  refusal  to  consider  or 
approve  the  alternative  demonstrations. 
We  note  that  the  commenter  and  the 
attorney  for  MSCC  make  inconsistent 
arguments:  on  the  one  hand  they  argue 
that  we  may  not  interfere  with  the 
primacy  of  the  State  in  establishing 
emission  limits  for  the  seven  sources  in 
the  Billings/Laiu'el  area  and  on  the  other 
hand  argue  that  we  should  consider 
"alternative  demonstrations"  that  the 
State  did  not  approve  or  use  to  establish 
MSCC's  emission  limits.  We  are  acting 
on  the  SIP  the  State  submitted  to  us, 
since  oidy  the  State  has  the  authority  to 
submit  a  SIP.  In  any  event,  we  explain 
in  detail  why  we  would  reject  MSCC's 
alternative  demonstrations  if  they  were 
before  us. 

(e)  Comment:  Another  commenter 
(CPP  letter,  document  #  IV.A-18. 
exhibit  A,  p.  7]  asserted  that  EPA  should 
approve  at  least  one  of  the  five 
demonstratioDs  CPP  performed  on 
behalf  of  MSCC,  and  that  a  single 
demonstration  is  sufficient  This 
conunenter  appeared  to  believe  it  is 
important  that  all  five  methods  showed 
similar  results  to  the  GEP  stack  height 
credit  approved  bv  the  State. 

Response:  For  the  reasons  already 
stated,  we  do  not  believe  alternative 
demonstrations  are  before  us  for 
consideration.  In  any  event,  as 
explained  in  response  to  other 
comments,  we  do  not  believe  the  other 
demonstrations  performed  by  CPP  on 
MSCC's  behalf  are  valid.  We  believe  it 
is  irrelevant  that  all  five  methods 
showed  sinailar  results  to  the  GEP  stack 
height  credit  approved  by  the  State.  CPP 
may  have  run  the  wind  timnel  tests 
consistently;  this  does  not  mean  the 
demonstrations  are  legally  valid. 

(f)  Comment:  One  commenter  (MSCC 
letter,  dociunent  #  IV.A-19,  comment  # 
40;  MSCC  letter,  docimient  #  IV.A-20. 
comment  #  2.K]  stated  that  EPA  should 
consider  a  fluid  modeling 
demonstration  to  demonstrate  the 
validity  of  formula  height  for  MSCC. 
The  commenter  appeared  to  be  arguing 
that  EPA  could  either  consider  the  BGI 
building  and  ExxonMobil  tank  farm  to 
be  nearby  for  purposes  of  calculating 
formula  height,  or  could  consider  the 
support  structure  to  be  a  nearby 
structure  for  purposes  of  calculating 
formula  height.  In  either  case,  according 
to  the  commenter,  MSCC  has  performed 
fluid  modeling  that  has  verified  the 
validity  of  formula  height.  The 
commenter  referred  to  EPA's  definition 
of  "nearby"  for  purposes  of  formula 
determinations  as  a  "rule  of  thumb." 
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Similar  comments  are  contained  in 
CPP's  comments  (CPP  letter,  document 
#  IV.A-18.  exhibit  A,  Attachment  I). 

Response:  MSCC  believes  it  should  be 
able  to  avail  itself  of  the  provisions  of 
40  CFR  51.100(kk)(2)  for  verif\-ing 
formula  stack  height  credit.  Unlike  40 
CFR  51.100(kk)(l).  subsection  {kk)(2) 
does  not  require  that  a  source  meet  an 
NSPS  or  alternative  limit,  but  instead 
allows  the  source  to  use  the  emission 
rate  specified  by  the  applicable  SIP.  In 
MSCC's  case,  the  applicable  SIP 
emission  rate  is  higher  and  makes  it 
easier  to  justify  a  higher  stack  height 
credit.  In  addition,  MSCC  would  not  be 
bound  to  meet  an  NSPS  limit  on  an 
ongoing  basis. 

As  a  preliminary  matter,  we  note  that 
the  State  did  not  adopt  this  approach  in 
determining  GEP  stack  height  for  MSCC. 
Thus,  as  noted  previously,  we  do  not 
believe  this  basis  is  before  us  for 
consideration. 

Furthermore,  to  qualify  to  use  the 
provisions  of  subsection  (kk)(2),  MSCC 
must  be  seeking  a  within  formula 
increase.  It  is  not,  and  therefore,  cannot 
avail  itself  of  subsection  (kk)(2].  First, 
our  definition  of  "nearby"  is  not  a  "rule 
of  thumb."  We  are  not  free  to  consider 
sources  "nearby"  that  fall  outside  the  5L 
distance  defined  as  nearby  by  the 
regulations.  Therefore,  the  BGI  building 
and  ExxonMobil  tank  farm  dimensions 
cannot  be  plugged  into  the  formula  to 
determine  formula  height.  Second,  as 
already  discussed  at  length,  we  do  not 
consider  the  stack  support  structure  to 
be  a  nearby  structure.  Thus,  it  cannot  be 
plugged  into  the  formula  to  determine 
formula  height. 

The  further  suggestion  by  CPP  that, 
"by  definition,"  the  formula  does  not 
adequately  represent  the  downwash 
created  by  the  BGI  structure,  and 
therefore,  it  is  appropriate  to  "verif\'" 
the  formula  with  a  wind  funnel  test 
under  subsection  {kk)(3),  represents  a 
complete  mis-reading  of  the  stack  height 
regulations.  The  stack  height  regulations 
make  perfectly  clear  that  formula  height 
may  only  be  calculated  based  on 
structures  that  are  within  a  distance  of 
5L  of  the  stack,  where  L  is  the  lesser  of 
the  height  or  width  of  the  structure.  See 
40  CFR  51.100(jjKl).  If  a  structure  is  not 
within  5L  of  the  stack,  it  may  not  be 
used  to  calculate  formula  height  of  the 
stack,  and  there  is  no  formula  height 
derived  from  such  structure  that  can  be 
verified  under  subsection  {kk)(3)  or 
{kk)(2).  It  is  irrelevant  that  a  distance 
greater  than  5L  may  be  considered 
"nearby"  for  purposes  of  a  fluid 
modeling  demonstration  under  40  CFR 
51.100(jj)(2).  This  fact  does  not  validate 
the  use  of  a  within-formula  fluid 
modeling  demonstration.  Contrary  to 


the  commenter's  assertion,  we  are  not 
interpreting  the  subsection  (jjKl) 
definition  of  "nearby"  (for  determining 
formula  height)  so  as  to  override  the 
subsection  (jj)(2)  definition  of  nearby 
(for  fluid  modeling).  We  are  giving  each 
independent  effect  as  they  are  written. 
It  is  the  commenter  who  is  interpreting 
subsection  (ij)(2)  as  trumping  subsection 
(ij)(l),  and  in  so  doing,  is  ignoring  the 
fact  that  our  regulations  require  a 
different  tv'pe  of  fluid  modeling  study  to 
justif\'  above-formula  stack  height 
credit.  Our  "simplistic  interpretation." 
which  the  commenter  derides,  is  the 
law  on  this  point. 

(g)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18.  exhibit  A, 
Attachment  I),  relying  on  language  from 
the  preamble  to  the  stack  height 
regulations  to  the  effect  that  the  formula 
may  not  adequately  represent  all 
structures,  argued  that  this  necessarily 
means  40  CFR  51.100{kk)(3)  should  be 
used  to  define  the  parameters  of  a  fluid 
modeling  study  whenever  there  may  be 
a  question  about  the- application  of  the 
formula  in  a  given  situation.  The 
commenter  asserted  that  the  stack 
height  regulations  must  be  interpreted 
consistent  with  their  intent,  and  part  of 
this  intent  is  to  ensure  that  a  "stack  is 
built  and  credited  tall  enough  to  avoid 
this  adverse  downwash  effect." 

Response.  We  disagree  with  the 
commenter.  As  we  have  stated 
elsewhere,  subsections  {kk)(2)  and 
(kk)(3)  of  40  CFR  51.100  only  apply  fo 
within-formula  fluid  modeling 
demonstrations.  They  are  used  to 
determine  whether  a  source  should 
receive  full  credit  for  a  formula  height 
determination.  As  a  starting  point,  a 
formula  height  must  first  be  calculated 
in  accordance  with  40  CFR  51.100(ii)(2). 
and  this  formula  height  then  becomes 
the  upper  bound  for  any  fluid  modeling 
demonstration  under  subsection  (kk)(2) 
or  (kk)(3).  In  our  view,  a  formula  height 
that  is  not  calculated  in  accordance  with 
40  CFR  51.100{ii)(2)  is  not  a  formula 
height  at  all;  in  this  situation,  there  is 
no  formula  height  to  be  verified  and  one 
never  reaches  fluid  modeling  under 
subsection  (kk){2)  or  (kk)(3).  As  we 
describe  in  detail  elsewhere,  we  do  not 
believe  formula  height  for  MSCC's  stack 
under  40  CFR  51.100(ii)(2)  may  be 
calculated  based  on  the  BGI  structure  or 
the  stack  support  structure.  Neither  is  a 
nearby  structure  under  40  CFR 
51.100(jj)(l).  It  is  only  when  the 
accuracy  of  the  formula  for  a  nearby 
structure  is  questioned  that  subsection 
(kk)(2)  or  (kk)(3)  apply.  We  describe 
elsewhere  when  each  applies. 

The  commenter  mis-reads  the  intent 
of  the  stack  height  regulations.  The 
stack  height  regulations  are  intended  to 


ensure  that  inappropriate  dispersion  is 
not  used  in  lieu  of  emissions  controls, 
Generally  speaking,  the  regulations 
restrict  stack  height  credit  to  the 
minimum  needed  to  avoid  excessive 
concentrations.  And.  the  regulations  do 
not  require  or  ensure  that  stacks  of  any 
particular  height  be  built.  After  all, 
dispersion  is  only  one  means  to  address 
ground  level  concentrations  of 
pollutants.  Thus,  we  do  not  believe 
granting  greater  stack  height  credit  is  a 
goal  of  the  regulations,  and  we  do  not 
believe  the  commenter's  interpretation 
of  our  regulations  is  consistent  with  the 
intent  of  the  regulations  or  the  Act. 

(h)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18.  exhibit  A. 
Attachment  I)  stated  his  understanding 
that  EPA  waives  the  demonstration 
requirement  under  40  CFR  51.100(kk)(2) 
for  existing  sources  where  new 
structures  have  been  built  after  the 
original  stack  was  designed  (referring  to 
the  BGI  structure,  the  stack  support 
structure,  tankage  and  buildings)  that 
may  reasonably  be  expected  to  produce 
additional  downwash  effects. 

Response:  Our  policy  provides  that  it 
will  generally  be  reasonable  for  a  source 
seeking  credit  for  additional  stack 
height  to  recalculate  its  good 
engineering  practice  formula  height  due 
to  the  siting  of  a  new.  nearby  structure, 
without  the  need  to  iustif\-  the  increase 
through  fluid  modeling  under 
subsection  (kk)(2).  See  June  29,  1992 
memorandum  for  John  Calcagni  entitled 
'Credit  for  Stack  Height  Increases  Due 
to  the  Siting  of  New.  Nearby 
Structures,"  document  #  lV.C-76.  As  we 
alreadv  indicated,  we  do  not  consider 
either  the  BGI  structure  or  the  stack 
support  structure  to  be  nearby  structures 
as  defined  in  our  regulations.  Thus,  they 
mav  not  be  used  to  calculate  formula 
height,  and  within  formula  fluid 
modeling  demonstrations  are  not 
appropriate.  We  are  not  sure  what  tanks 
and  buildings  the  commenter  is 
referring  to.  but  to  our  knowledge, 
neither  MSCC  nor  the  State  have 
calculated  a  formula  height  for  MSCC 
greater  than  6.S  meters  based  on  tanks  or 
other  buildings. 

(i)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18.  exhibit  A. 
Attachment  1)  stated  that  this  is  one  of 
the  most  extensively  evaluated  GEP 
stack  heights  he  is  aware  of  in  his 
professional  career,  which  spans  over  20 
years. 

Response:  We  do  not  doubt  the 
amount  of  effort  CPP  put  into  their 
evaluation.  However,  we  strongly 
disagree  with  the  commenter's 
interpretation  of  the  stack  height 
regulations.  Under  current  conditions, 
we  cannot  approve  stack  height  credit 
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for  MSCC  greater  than  65  meters.  The 
commenter's  hypothetical  about  one 
stack  A  outside  5L  and  another  stack  B 
within  5L  receiving  different  stack 
height  credit  is  not  convincing.  Again, 
this  is  a  result  of  the  way  the  stack 
height  regulations  are  written.  If  stack  A 
is  only  built  to  65  meters,  and  is 
modeled  at  65  meters  in  an  attainment 
demonstration,  the  assertion  that 
NAAQS  exceedances  are  likely  to  occur 
due  to  downwash  "fictitiously  ignored" 
is  inaccurate.  The  modeling  for  the 
attainment  demonstration  using  the 
actual  height  of  the  stack  should  ensure 
that  NAAQS  exceedances  due  to 
downwash  or  any  other  condition  do 
not  occur.  If  Stack  A  is  built  to  100 
meters  but  only  receives  credit  for  65 
meters,  dispersion  modeling  of  the  65 
meter  stack  height  credit  will,  in  a 
sense,  over-predict  the  impact  of  Stack 
A  emissions,  and  Stack  A  will  have  to 
control  emissions  as  if  it  were  a  65 
meter  stack.  However,  this  is  exactly 
what  the  stack  height  regulations 
require  if  65  meter  credit  is  all  thafs 
warranted  under  the  regulations. 

(j)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20.  comment  # 
2.D)  stated  that  BGI  should  be 
considered  a  nearby  structure  for 
determining  formula  height  for  the 
MSCC  stack.  The  commenter  claimed 
that  guidance  assumptions  artificially 
restrict  the  height  calculations  for  the 
BGI  structure;  that  the  true  height  of  the 
BGI  structure  is  much  taller  than  the 
artificially  restricted  height  calculations. 
According  to  the  commenter,  using  the 
true  height  of  the  BGI  structure  in  the 
5L  formula  specified  in  the  regulations 
would  make  the  BGI  structure  nearby 
for  purposes  of  determining  formula 
height. 

Response:  The  State  rejected  MSCC's 
arguments  that  BGI  is  a  nearby  structure 
for  purposes  of  determining  formula 
height.  Because  the  State  did  not  adopt 
MSCC's  position  in  calculating  GEP 
stack  height  credit  for  MSCC,  yve  do  not 
believe  this  proposition  is  before  us  in 
this  rulemaking.  Assuming  for  the  sake 
of  argiunent  that  we  need  to  consider 
this  alternative  theory,  MSCC  has  not 
provided  information  to  support  its 
assertion  that  the  BGI  is  within  5L  of  the 
MSCC  stack.  Oui  information  indicates 
that  BGI  is  not  within  5L  of  the  MSCC 
stack. 

(k)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D. 
pp.  31,  32)  stated  that  MSCC's  nuisance 
studies  support  a  formula  stack  of  98.15 
meters. 

Response:  The  State  did  not  approve 
GEP  stack  height  credit  for  MSCC  based 
on  MSCC's  nuisance  studies.  Because 
the  State  did  not  adopt  this  position  in 


calculating  GEP  stack  height  credit  for 
MSCC,  we  do  not  believe  this 
proposition  is  before  us  in  this 
rulemaking.  However,  assuming  for  the 
sake  of  argument  that  we  have  an 
obligation  to  consider  this  potential 
justification,  we  disagree  with  the 
commenter.  Section  51.100(kk)(2)  only 
applies  for  sources  raising  stacks  below 
formula  height  up  to  formula  height. 
The  commenter  assumes  formula  height 
is  98.15  meters.  However,  this  is  based 
on  the  stack  support  structure.  As 
explained  in  our  proposal  and 
elsewhere  in  this  document,  the  stack 
support  structure  may  not  be  used  to 
calculate  formula  height  because  it  is 
part  of  the  stack  itself.  Furthermore, 
under  section  51.100(kk)(2).  MSCC 
could  only  increase  its  stack  height 
credit  to  the  formula  height  calculated 
based  on  nearby  structures  that  existed 
as  of  the  time  the  nuisance  was 
present — in  other  words,  before  the 
stack  was  raised.-''  See  50  FR  27899, 
27901.  In  MSCCs  case,  this  was  less 
than  the  de  minimis  height  of  65  meters, 
so  a  nuisance  showing  would  provide 
no  benefit.  We  have  previously 
indicated  that  MSCC  may  receive  credit 
for  stack  height  up  to  65  meters  without 
a  demonstration. 

(1)  Comment:  Two  commenters  (CPP 
letter,  document  #  IV.A-18,  exhibit  A, 
p.  5  and  Attachment  I:  Goetz  letter, 
document  #  IV'.A-18,  exhibit  D,  pp. 
13—15)  stated  that  40  CFR  51.100(kk)(3) 
is  the  most  appropriate  method  for 
determining  GEP  stack  height  credit  for 
MSCCs  SRU  100-meter  stack  and  it 
does  not  require  any  presumed  rate  of 
emissions.  One  of  the  commenters 
(Goetz)  asserted  that  Dr.  Petersen's 
(MSCC's  consultant)  wind  tunnel  study 
verified  GEP  stack  height  at  98.15 
meters  under  subsection  (kk)(3)  and  that 
neither  EPA  nor  the  State  had 
conducted  a  wind  turmel  study  to  refute 
Dr.  Petersen's  findings. 

Response:  As  an  initial  matter,  we  do 
not  believe  this  comment  is  relevant  to 
our  action  because  the  State  did  not 
adopt  or  approve  the  within-formula 
approach.  Nevertheless,  we  respond  to 
the  comment.  Once  again,  the  stack 
support  structure  may  not  be  used  to 
establish  formula  height,  and  thus,  of 
necessity,  for  any  heights  above  65 
meters,  MSCC  is  seeking  above-formula 
stack  height  credit.  Because  MSCC  is 
seeking  above-formula  stack  height 
credit,  subsection  kk(3)  is  not 


^^  MSSCXI  claimed  that  its  pre-existing  30  meter 
stack  resulted  in  a  nuisance  and  asserted  that  the 
drastic  reduction  in  citizen  complaints  after  the 
erection  of  the  100-raeter  stack  demonstrated  the 
existence  of  a  nuisance  before  the  100-meter  stack 
was  erected,  see  Goetz  letter,  document  •  rV.A-18. 
exhibit  O,  at  p.  32. 


applicable.  See  50  FR  27900—27901, 
July  8,  1985.  Even  if  MSCC  were  seeking 
within-formula  stack  height  credit, 
subsection  (kk)(3)  would  not  apply  to 
MSCC's  fluid  modeling  demonstration 
because  subsection  (kk){2)  applies  when 
a  source  seeks  credit  after  October  1 1 . 
1983  for  increasing  existing  stack  height. 
Id.  at  27899—27901;  NRDC  v.  Thomas. 
838  F.2d  1224.  1239—1240.  MSCC  had 
an  existing  stack  before  October  1 1 . 
1983,  and  is  seeking  credit  after  October 
11.  1983  for  increasing  the  existing  stack 
height.  The  provisions  of  40  CFR 
51.100(kk)(3)  onlv  applv  to  new 
construction.  50  FR  27900—27901: 
NRDC  V.  Thomas.  838  F.2d  1224. 
1239—1240.  1247.  Thus,  the  categories 
under  subsection  (kk)  are  mutually 
exclusive  and  hierarchical.  It  becomes 
progressively  easier  to  justif}'  stack 
height  credit  as  one  moves  from 
subsection  (kk)(l)  to  subsection  (kk)(3). 
If  subsection  (kk)(l)  applies,  a  source 
may  not  use  subsection  (kk)(2)  or 
subsection  (kk)(3).  If  subsection  (kk)(2) 
applies,  a  source  mav  not  use  subsection 
(kk)(3). 

Therefore.  Dr.  Petersen's  wind  tunnel 
study  did  not  properly  verify  GEP  stack 
height  at  98.15  meters  based  on 
subsection  (kk)(3),  and  there  was  no 
need  for  EPA  or  the  State  to  conduct  a 
wind  tunnel  study  to  refute  Dr. 
Petersen's  findings.  Legally,  those 
findings  are  not  supportable. 

(m)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18,  exhibit  A, 
Attachment  I)  stated  that  "[i]t  has  been 
argued  that  any  height  can  be  justified 
as  GEP  based  on  the  40%  test,  but  as 
those  knowledgeable  in  the  field  know, 
this  is  not  true."  The  commenter 
suggested  that  subsection  (kk)(3)'s 
requirement  for  a  showing  of  a  40% 
increase  in  downwash  in  the  wind 
tunnel  test  will  constrain  the  amount  of 
stack  height  credit  that  will  be  granted 
to  a  rounded  structure  like  a  stack. 

Response:  We  are  not  sure  the 
commenter  is  suggesting  this,  but  we 
want  to  clarify  that  we  have  not  taken 
the  position  that  any  height  can  be 
justified  in  the  wind  tunnel  based  on 
the  40%  test  of  excessive 
concentrations.  We  recognize  that  the 
40%  test  will  act  as  a  constraint  on  GEP 
stack  height  credit  in  certain  situations, 
depending  on  the  dimensions  of  nearby 
structures  and  wind  conditions.  This 
should  be  distinguished  from  our 
position  regarding  the  use  of  stack 
dimensions  to  calculate  GEP  formula 
height.  Because  formula  height  equals 
one  times  the  height  of  the  structure 
plus  one  and  a  half  times  the  lesser  of 
the  height  or  width  of  the  structxire, 
application  of  the  formula  to  stack 
dimensions  will  always  result  in 
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formula  height  slightly  higher  than  the 
stack.  We  reiterate  that  application  of 
the  formula  in  this  manner  amounts  to 
a  stack  justifv'ing  itself. 

As  indicated  in  response  to  the 
previous  comment,  because  we  do  not 
believe  the  GEP  formula  may  be  applied 
to  the  stack  support  structure  in  the  first 
instance,  we  do  not  believe  MSCC  may 
avail  itself  of  the  provisions  of 
subsection  (kk)(3)  or  (kk){2)  of  40  CFR 
51.100,  which  are  clearly  less  stringent 
than  the  requirements  of  40  CFR 
51.100(kk){l). 

(n)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18,  exhibit  A, 
p.  5)  stated  that  MSCC's  contractor  and 
others  have  conducted  a  number  of  GEP 
stack  height  demonstrations  in  complex 
terrain  where  a  GEP  stack  height 
significantly  taller  than  formula  height 
has  been  justified.  The  commenter  cited 
four  examples  and  concludes  that  above 
formula  stack  heights  are  not  rare. 

Response:  The  import  of  this 
comment  is  not  clear  to  us.  If  the 
commenter  is  suggesting  that  Congress's 
intent — that^  above- formula  stack  height 
credit  should  be  rarely  granted— has  not 
been  achieved  in  practice,  we  do  not 
think  this  is  relevant.  It  does  not  change 
Congress'  intent.  Furthermore,  four 
sources,  among  all  the  possible  sources 
within  the  United  States,  is  not  very 
many.  To  the  extent  the  commenter  is 
suggesting  MSCC's  contractor  has 
expertise  from  other  cases  in  conducting 
above- formula  demonstrations,  that 
does  not  alter  oior  reading  of  the  statute 
and  the  regulations,  and  our  view  that 
MSCC's  various  stack  height 
demonstrations  are  not  supportable. 

(o)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D, 
pp.  29—31)  stated  that  EPA  must 
evaluate  MSCC's  air  dispersion  study, 
which  allegedly  demonstrated  excessive 
concentrations.  According  to  the 
commenter,  EPA's  rejection  (for  both 
ExxonMobil  and  MSCC)  of  dispersion 
modeling  for  purposes  of  showing 
excessive  concentrations  is  arbitrary  and 
in  violation  of  its  modeling  guidelines. 
The  commenter  quoted  from  EPA's 
guidelines. 

Response:  The  State  did  not  approve 
GEP  stack  height  credit  for  MSCC  based 
on  MSCC's  air  dispersion  study. 
Because  the  State  did  not  adopt  this 
position  in  calculating  GEP  stack  height 
credit  for  MSCC,  we  do  not  believe  this 
proposition  is  relevant  to  our  action. 
However,  assuming  for  the  sake  of 
argument  that  we  have  an  obligation  to 
consider  this  potential  justification,  we 
disagree  with  the  commenter.  The  stack 
height  regulations  are  clear — GEP  stack 
height  is  defined  as  the  greater  of  (1)  65 
meters.  (2)  formula  height,  or  (3)  "the 


height  demonstrated  bv  a  fluid  model  or 
a  field  study*   *   •"  40  CFR  51.100(ii). 
The  regulation  does  not  allow  for 
disperson  modeling  demonstrations  of 
downwash. 

Furthermore,  the  commenter 
misinterprets  our  modeling  guideline  at 
40  CFR  part  51.  appendix  W.  section 
7.2.5.  Section  7.2.5(a)  of  appendix  \V 
clearly  indicates  that  GEP  stack  height 
is  defined  elsewhere  and  that  other 
documents  should  be  followed  for 
determining  GEP  stack  height  credit. 
Section  7.2.5(b)  of  appendix  W  must  be 
read  in  conjunction  with  the  remainder 
of  appendix  W  (section  (a)  of  the  Preface 
to  appendix  W  is  instructive)  to 
understand  its  application.  Section 
7.2.5(b)  does  not  indicate  that 
dispersion  modeling  may  be  used  to 
determine  downwash  under  our  stack 
height  regulations;  instead,  it  indicates 
that  dispersion  modeling  may  be  used  to 
calculate  cavity  and  wake  effects  for 
stacks  under  formula  height  when  a 
State  or  EPA  is  evaluating  air  quality 
impacts  and  the  adequacy  of  a  control 
strategy  in  a  SIP  revision.  This  is  a 
different  purpose,  and.  as  we  noted  in 
our  September  16,  1994  letter  from 
Douglas  Skie  to  Jeffrey  Chaffee 
(document  #IV.A-17,  MSCC  Exhibit 
123),  the  dispersion  model  (ISC)  is 
based  on  assumptions  regarding  the 
existence  of  downwash  for  stacks  less 
than  formula  height  that  are  not 
appropriate  for  a  fluid  modeling 
demonstration. 

(p)  Comment:  One  commenter  (Goetz 
letter,  document  #IV.A-18.  exhibit  D.  p. 
17)  stated  that  EPA's  position,  that  it 
need  not  review  the  issue  of  whether 
MSCC  is  entitled  to  formula  height  of 
98.15  meters  because  this  was  not  a 
basis  for  the  approval  request  submitted 
by  Montana,  is  wrong.  The  commenter 
cited  Bethlehem  Steel  Corp,  v.  U.S.  EPA. 
782  F.2d  645,  651-652  (7th  Cir.  1986). 
MSCC's  alternative  demonstrations 
must  be  addressed. 

Response:  We  disagree  with  the 
commenter.  As  we  have  already 
discussed,  we  do  not  believe  we  are 
obligated  to  review  stack  height 
demonstrations  the  State  has  not 
endorsed  and  submitted  to  us  for 
approval.  We  also  do  not  believe  the 
case  the  commenter  has  cited  stands  for 
the  proposition  that  we  must  review- 
theories  the  State  has  not  endorsed  and 
submitted  to  us.  In  the  portion  of 
Bethlehem  Steel  Corp.  that  the 
commenter  cites,  EPA  disapproved  a 
State  regulation  that  the  State  had 
submitted  for  approval  into  the  SIP.  and 
the  Court  held  that  EPA's  disapproval 
was  reviewable.  Unlike  in  Bethlehem 
Steel  Corp.,  MSCC's  alternative 
demonstrations  were  neither  adopted  by 


the  State  nor  submitted  to  us  for 
approval.  In  the  event  that  a  Court 
decides  we  are  obligated  to  consider 
MSCC's  alternative  demonstrations,  we 
have  considered  all  comments  related  to 
MSCC's  other  theories  and  have 
provided  our  reasons  for  rejectmg  those 
theories. 

(r)  Comment:  Two  commenters 
(MSCC  letter,  document  #IV.A-19, 
comment  #49;  Goetz  letter,  document 
«IV.A-18,  exhibit  D.  p.  18.  footnote  9, 
p  28)  stated  that  the  CPP/Bison  fluid 
modeling  analysis  performed  for  MSCC 
showed  a  NAAQS  exceedance 

Response:  The  State  did  not  approve 
GEP  stack  height  credit  for  MSCC  based 
on  the  claimed  NAAQS  exceedance 
Because  the  State  did  not  adopt  this 
position  in  calculating  GEP  stack  height 
credit  for  MSCC,  we  do  not  believe  this 
proposition  is  relevant  to  our  action  on 
the  SIP  before  us.  However,  assuming 
for  the  sake  of  argument  that  we  have 
an  obligation  to  consider  this  potential 
justification,  we  disagree  with  the 
commenter.  The  demonstration  that 
purportedly  showed  a  NAAQS 
exceedance  was  improperly  performed 
MSCC's  contractor  used  fluid  modeling 
to  predict  ambient  concentrations  from 
background  sources  when  evaluating 
whether  MSCC  and  background  sources 
would  cause  an  exceedance  of  the 
NAAQS.  However,  fluid  modeling  has 
limited  predictive  abilities  when 
applied  to  background  sources  for  this 
purpose.  We  first  raised  this  as  an  issue 
in  our  March  15,  1996  letter  from 
Richard  Long,  EPA,  to  Jefft-ey  Chaffee, 
Montana  DEQ  (document  #li,F-20  )  The 
fluid  modeling  application  simulated 
downwash  at  the  MSCC  facility  based 
on  a  narrow  set  of  meteorological 
conditions  that  would  tend  to  maximize 
downwash  effects.  This  was  necessarv' 
to  determine  whether  the  stack  height 
regulations'  downwash  threshold  of 
40%  was  met  Other  sources,  including 
nearby  background  sources,  have 
maximum  impacts  that  may  occur  under 
different  meteorological  conditions  that 
the  fluid  model  cannot  accurately 
simulate.  To  determine  the  impacts  of 
these  sources  on  ambient  concentrations 
for  all  meteorological  conditions,  the 
full  five  years  of  Billings  sequential 
hourlv  meteorological  data  must  be 
input  to  the  appropriate  EPA  dispersion 
model  (ISC).  MSCC's  contractor  failed  to 
follow  State  and  EPA  guidance  on  this 
issue.  Consequently,  prior  to  State 
adoption  of  the  SIP  revision,  State  staff 
performed  a  reanalysis  of  MSCC's 
contractor's  resuUs  using  appropriate 
dispersion  models  That  reanalysis  only 
showed  a  MAAQS  exceedance.  not  a 
NAAQS  exceedance.  See  March  1.  1996 
memorandum  from  John  Coefield  to 
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Files,  document  #IV,A-18,  MSCC 
Exhibit  141:  March  15,  1996  letter  from 
Richard  Long  to  Jeff  Chaffee,  document 
#II.F-20, 

6.  Miscellaneous  Issues 

We  received  various  other  comments 
regarding  MSCC's  stack  height  credit. 
We  have  considered  the  comments  and 
nothing  in  them  has  caused  us  to  change 
our  position  regarding  MSCC's  stack 
height  credit  and  emissions  limitations. 

(a)  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19,  comment 
#26)  stated  that  EPA  has  a  policy  of 
simply  delaying  and  not  granting  stack 
height  credit,  without  regard  to  its  own 
rules  or  the  intent  of  the  Clean  Air  Act. 
According  to  the  commenter,  "EPA  has 
had  access  to  these  studies  since  1996. 
and  opportunity  to  participate  in  their 
design." 

Response:  We  do  not  have  a  policy  of 
simply  delaying  and  not  granting  stack 
height  credit.  We  have  approved  stack 
height  credit  for  many  sources.  We 
believe  we  are  correctly  applying  our 
rules  and  the  Clean  Air  Act  to  MSCC. 
We  believe  the  commenter  is  referring  to 
MSCC's  consultants'  stack  height 
studies  when  the  commenter  refers  to 
"these  studies."  We  had  an  opportunity 
to  comment  on  these  consultants" 
analyses  and  raised  many  concerns  that 
MSCC  and/or  the  consultants  have  not 
heeded.  Since  May  of  1996,  we  have 
indicated  that  MSCC  would  have  to 
meet  the  NSPS  as  an  ongoing  limit  in 
the  SIP  to  qualify  for  above-formula 
stack  height  credit. 

(b)  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19.  comment 
#42)  stated  that  EPA's  position  appears 
to  deny  a  level  playing  field  to  potential 
future  MSCC  fluid  modeling  because 
new.  lower  SIP  limits  at  other  sources 
will  make  MSCC's  ability  to  remodel 
even  more  problematic.  The  commenter 
noted  that  such  demonstrations  are 
based  in  part  on  the  level  of  background 
emissions. 

Response:  We  do  not  believe  this 
comment  is  relevant  to  our  action  on  the 
SIP  before  us.  We  have  not  considered 
the  appropriate  approach  for 
determining  background  for  future  fluid 
modeling  demonstrations  that  MSCC 
may  or  may  never  conduct. 

(c)  Comment:  One  commenter  (MSCC 
letter,  document  #fV.A-19,  comment 
#83)  stated  that  Montana  complied  with 
40  CFR  51.118  in  that  it  set  limits  based 
on  CEP  stack  height  credit  for  MSCC. 
and  that  the  SIP  limits  were  not  affected 
by  any  stack  height  exceeding  GEP. 

Response:  We  disagree  that  the  stack 
height  used  for  MSCC  in  dispersion 
modeling  to  set  SIP  limits  represents 
GEP.  We  have  fully  explained  our 


reasoning  in  our  proposal  and  in  this 
document.  We  have  considered  all 
comments  on  this  issue,  but  do  not 
believe  they  warrant  a  change  in  our 
position. 

(d)  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19,  comment 
#84:  MSCC  letter,  document  #IV.A-20. 
comment  #1.G)  stated  that  Congress' 
alleged  concern  with  downwind  areas  is 
not  factually  correct  and  is  not  germane 
to  this  action.  The  commenter  claimed 
that  section  123  of  the  Act  refers  to  no 
such  concern.  The  commenter  claimed 
that  123  explicitly  seeks  to  allow  and 
encourage  stack  heights  that  are  at  least 
GEP  in  height  and  to  prohibit 
interference  with  stacks  by  the  agency, 
by  allowing  credit  up  to  such  height. 
The  commenter  asserted  that  EPA's  own 
rules  and  preamble  dismiss  the 
potential  impacts  of  sources  like  MSCC 
that  are  under  5,000  tons  per  year  on 
downwind  areas  as  insignificant.  The 
commenter  suggested  that  EPA  is  using 
interpretation  to  selectively  enforce  an 
alleged  congressional  goal,  and  that  it  is 
highly  inappropriate  to  do  so  in  this 
case  because  there  is  no  credible 
evidence  that  MSCC's  relatively  small 
emissions  will  negatively  impact  distant 
downwind  areas.  The  commenter  also 
seemed  to  be  suggesting  that  it  is  absurd 
to  apply  this  restrictive  interpretation  to 
MSCC  when  the  only  impact  is  on 
MSCC's  short-term  emissions  (daily,  3 
hour),  which  will  not  impact  downwind 
areas,  while  its  cmnual  emission  limit 
remains  the  same,  and  the  NAAQS  will 
be  protected,  regardless  of  whether  stack 
height  credit  is  97.5  meters  or  65  meters. 

Response:  The  commenter's 
interpretation  is  inconsistent  with  the 
language  and  structure  of  section  123  of 
the  Act.  the  legislative  history  of  section 
123,  holdings  of  the  D.C.  Circuit,  and 
EPA's  statements  in  the  preamble  to  the 
stack  height  regulations.  Section  123 
makes  clear  that  a  state  may  not 
consider  stack  height  exceeding  GEP  in 
setting  SIP  emission  limits.  Thus,  the 
commenter's  assertion  that  Congress 
wanted  to  encourage  stack  heights  at 
least  GEP  in  height  is  inaccurate. 
Congress  wanted  to  allow  for  stack 
heights  up  to  GEP  to  be  considered  in 
setting  SIP  limits,  but  not  beyond.  This 
was  clearly  Congress'  means  of  pushing 
sources  to  install  controls  rather  than 
use  greater-than-GEP  stacks  to  meet  SIP 
requirements.  One  of  the  reasons 
Congress  did  so  was  out  of  concern  for 
downwind  transport  of  pollutants  and 
general  loading  of  pollutants  to  the 
atmosphere.  H.R.Rep.  No.  294,  95th 
Cong.,  1st  Sess.  83—86  (1977).  If 
Congress  wanted  to  encourage  stack 
heights  at  least  GEP  in  height,  it  could 
have  given  states  and  the  Administrator 


the  authority  to  encourage  stacks  at  least 
GEP  in  height.  Congress  did  not  do  so. 

The  commenter  is  correct  that  we 
concluded  in  our  preamble  to  the  final 
regulations  that  the  combined  impact  of 
sources  under  5,000  tons  per  year  was 
de  minimis  for  certain  specified 
purposes.  50  FR  27904,  July  8,  1985. 
Based  on  this  conclusion,  we 
promulgated  a  final  regulation  that 
exempted  from  the  definition  of  certain 
dispersion  techniques,  sources  with 
allowable  emissions  less  than  5,000  tons 
per  year.  However,  this  exemption  does 
not  apply  to  use  of  stack  height  above 
GEP  in  setting  SIP  emission  limits.  The 
rule  is  clear  on  its  face,  and  the 
preamble  does  not  provide  a  different 
interpretation  of  the  rule  language. 

The  commenter's  claim  that  we  are 
applying  the  regulation  and 
interpretation  of  congressional  intent 
selectively  to  MSCC  is  not  accurate.  We 
are  applying  a  consistent  interpretation 
of  the  regulation,  which  is  supported  by 
the  congressional  intent  underlying 
section  123  of  the  Act,  to  MSCC  and 
other  sources.  The  potential  downwind 
impact  and  impact  on  atmospheric 
loadings  from  MSCC  may  not  be  as  great 
as  from  a  large  eastern  power  plant,  but 
the  principle  is  the  same.  A  source's 
limits  in  a  SIP  caimot  be  set  based  on 
stack  height  that  exceeds  GEP. 

EPA  established  a  de  minimis  stack 
height  credit  of  65  meters,  which  is  the 
only  "exemption"  that  applies  for 
purposes  of  stack  height  credit.  MSCC 
has  chosen  not  to  take  advantage  of  this 
exemption,  and  because  MSCC  is 
seeking  above-formula  height,  it  is 
subject  to  all  of  the  restrictions  that 
apply  to  above-formula  demonstrations, 
for  all  sources. 

(e)  Commenf.One  commenter  (MSCC 
letter,  document  #IV.A-20,  comment  # 
l.H)  stated  that  the  1990  amendments  to 
the  Act  exempted  soiu-ces  like  MSCC 
from  the  acid  rain  program  and  EPA's 
proposed  disapproval  of  MSCC's  stack 
height  credit  is  thus  unnecessary  to 
achieve  any  acid  rain  goal. 

Response:  The  fact  that  MSCC  may 
not  be  subject  to  the  acid  rain  provisions 
of  the  Act  has  no  relevance  to  whether 
MSCC's  stack  is  subject  to  the  stack 
height  regulations.  "The  focus  of  section 
123  and  the  focus  of  the  acid  rain 
program  may  be  different  even  if  some 
of  their  overarching  goals  are  the  same. 
Congress  did  not  repeal  section  123 
when  it  enacted  the  acid  rain  program. 

(f)  Comment:  One  commenter  (MSCC 
letter,  document  #IV.A-19,  comment  # 
85)  stated  that  EPA  is  not  accurate  in  the 
TSD,  page  52,  when  it  states  that 
Congress  limited  the  height  that  may  be 
credited  to  stacks  in  dispersion 
modeling  used  to  demonstrate 
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attainment  and  maintenance  of  the 
NAAQS.  The  commenter  indicated  that 
section  123  makes  no  mention  of 
dispersion  modeUng. 

Response:  The  commenter  is  correct 
that  section  123  does  not  specifically 
mention  dispersion  modeling.  However, 
dispersion  modeling  is  clearly  one 
means  of  setting  SIP  emission  limits,  a 
means  that  we  have  the  discretion  to 
require  under  section  1 10(a)(2){K)  of  the 
CAA  and  that  we  have  required  under 
our  SIP  regulations,  at  40  CFR  51.112. 
It  is  difficult  to  imagine  how  section  123 
restrictions  would  be  implemented 
without  some  form  of  modeling, 
something  the  D.C.  Circuit  clearly 
recognized.  See  Sierra  Club  v.  EPA.  719 
F.2d  436,  441  (D.C.  Cir.  1983).  Contrary 
to  the  commenter's  assertion,  we  are  not 
attempting  to  interpret  our  regulations 
to  specifically  deny  MSCC  stack  height 
credit. 

(g)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  #s 
34,  97)  stated  that  EPA  did  not  intervene 
in  the  State  contested  case  hearing 
regarding  MSCCs  limits,  did  not 
present  evidence  at  the  Board  hearing 
adopting  the  State's  findings,  and  did 
not  meet  with  MSCC  directly  until  after 
the  Board  had  acted.  The  commenter 
asserted  that  EPA's  only  recourse  if  it 
disagreed  with  the  State's  determination 
of  GEP  or  approval  of  the  fluid  modeling 
demonstration  was  to  challenge  the 
Montana  Board's  adoption  of  the 
stipulation  for  MSCC  in  state  court. 

Response:  The  CAA  grants  us  an 
approval  role  for  SIPs.  We  have  an 
obligation  to  evaluate  the  SIP  against 
CAA  and  regulator)'  requirements 
pursuant  to  federal  procedural 
requirements  contained  in  the 
Administrative  Procedure  Act.  There  is 
no  requirement  that  we  pursue  our 
objections  through  state  administrative 
or  judicial  procedures.  And,  we  are  not 
required  to  rubber  stamp  a  stack  height 
determination  made  by  a  state. 

Notwithstanding  the  foregoing,  we 
were  verv*  involved  in  providing  input 
to  the  State  regarding  these  issues 
throughout  the  development  of  the  SIP. 
The  State  and  MSCC  chose  to  disregard 
our  input  on  stack  height  issues.  We 
would  have  been  happy  to  meet  with 
MSCC  at  any  time  diu'ing  the  process, 
but  did  not  want  to  interfere  with  the 
State's  process.  We  did  meet  with  MSCC 
and  the  State  at  critical  junctures 
regarding  the  SIP. 

(h)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  #  36)  stated 
that  even  if  EPA  had  authority  under  the 
CAA  to  disapprove  credit  granted  by  a 
state,  EPA  should  have  the  burden  of 
proof  to  show  that  the  state  erred  grossly 
and  substantively  in  its  findings  and 


interpretation  of  the  rules  defining  the 
GEP  demonstration  that  the  state 
approved,  and  that  the  State's  error 
caused  or  is  likely  to  cause  substantial 
harm. 

Response:  Our  responsibility  is  to 
ensure  that  the  SIP  meets  the  Act's 
requirements.  There  is  no  burden  of 
proof  or  gross  error  standard  that 
applies  to  our  review  of  the  SIP.  and  we 
need  not  find  any  causation  of 
substantial  harm  other  than  the  simple 
failure  of  the  SIP  to  meet  CAA 
requirements.  As  mentioned  above, 
section  110(k)(3)  of  the  Act  indicates  we 
can  approve  the  plan  if  it  meets  all  of 
the  applicable  requirements  of  the  Act 
and  disapprove  parts  of  the  plan  if  it 
does  not.  Also,  section  110(1)  of  the  Act 
indicates  we  shall  not  approve  a 
revision  of  a  plan  if  the  revision  will 
interfere  with  any  provisions  of  the  Act. 
(i)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
102:  MSCC  letter,  document  #  IV.A-20. 
comment  #  8)  complained  that  EPA  did 
not  quote  legislative  history  of  123  more 
in  its  proposed  rulemaking,  and  stated 
his  suspicion  that  the  language  EPA  did 
quote  "is  the  comment  of  one  legislator 
talking  about  the  prior  EPA  guidance 
(before  section  123)."  The  commenter 
asserted  that  the  cited  language  is  not 
credible  as  to  the  intent  of  Congress  as 
a  whole.  The  commenter  also  stated  that 
the  court's  reading  into  section  123  the 
admonition  that  credit  above  formula 
height  should  be  granted  only  with 
"utmost  caution"  is  not  supported  in 
any  explicit  way  by  the  CAA  text. 
Response:  We  did  not  feel  it  was 
necessary  to  quote  further  from  section 
123's  legislative  history.  We  have 
referred  to  language  hom  the  legislative 
histor\-  that  the  D.C.  Circuit  found 
persuasive  in  two  different  cases 
challenging  the  stack  height  regulations 
and  that  we  relied  on  in  promulgating 
the  stack  height  regulations.  See  SRDC 
V.  Thomas,  838  F.2d  1224.  1242:1  Sierra 
Club  V.  EPA.  719  F.2d  436.  450;  50  FR 
27898.  The  language,  that  above-formula 
stack  height  credit  would  "be  highly 
infrequent  and  that  the  latitude  given 
the  Administrator  to  allow  full  credit  for 
such  stack  height  (would)  be  exercised 
with  circumspection  and  utmost  caution 
in  those  rare  circumstances  proven  to 
justify  its  use,"  appears  in  the  House 
conunittee  report  for  the  1977 
amendments  to  the  Clean  Air  Act. 
H.R.Rep.  No.  294,  95th  Cong.,  1st  Sess., 
p.  93. 

We  do  not  believe  it's  relevant  that 
section  123  does  not  explicitly  include 
the  admonition  from  the  legislative 
history.  As  noted  above,  this  language 
has  been  critical  in  the  promulgation 


and  proper  interpretation  of  the  stack 
height  regulations. 

(j)  Commenf:  One  commenter  (MSCC 
letter,  document  #  IV..\-19.  comment  « 

104)  stated  that  MSCC  is  not  in  a 
position  to  trade  for  emissions  from 
other  entities,  and  wants  to  know  who 
it  would  trade  with. 

Response:  This  is  one  potential  option 
a  source  may  employ  to  comply  with 
the  stack  height  regulations,  We  are  not 
in  a  position  to  evaluate  the 
commenter's  assertions  regarding 
feasibility  of  obtaining  emissions  credits 
from  another  source.  Often,  a  source 
might  be  willing  to  trade  emission 
credits  in  exchange  for  compensation. 

(k)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  comment  # 

105)  stated  that  MSCC  cannot  accept  the 
option  of  stack  height  credit  of  65 
meters,  the  lowest  defined  by  law. 
According  to  the  commenter,  MSCC  can 
hardly  embrace  this  since  it  built  its 
stack  in  full  expectation  that  the 
government  would  honor  its  agreement 
that  a  100-meter  stack  was  good 
engineering  height  if  built. 

Response:  MSCC  need  not  accept  a  65 
meter  stack  height  credit  if  it  can  make 
a  demonstration  for  a  higher  stack 
height  credit  in  accordance  with 
regulators  requirements.  We  are  not 
sure  what  government  the  commenter  is 
referring  to.  In  any  event,  it  is  well- 
settled  under  applicable  case  law  that 
any  100  meter  stack  height  credit  the 
State  may  have  granted  MSCC  in  1977 
was  not  grandfathered  when  we  issued 
our  1985  stack  height  regulations.  See 
.\RDC  v   Thomas.  838  F,2d  1224,  1249. 
Thus,  MSCCs  complaint  is  with  the 
stack  height  regulations,  which  may  not 
be  challenged  in  this  action. 

(1)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D,  p. 
60)  stated  that  a  1977  stipulation 
between  the  State  and  MSCC  establishes 
a  100  meter  stack  height  as  good 
engineering  design.  The  commenter 
noted  that  EPA  approved  this 
stipulation  as  part  of  the  SIP  and  reads 
a  June  29.  1993  letter  from  EPA  to  the 
State  to  mean  that  MSCCs  100-meter 
stack  height  credit  should  be  preserved, 
In  the  commenter's  view,  the  July  1985 
stack  height  regulations  did  not 
overturn  MSCCs  1977  stack  height 
credit.  The  commenter  also  argued  that 
"the  Government."  in  this  case  the 
State,  should  be  forced  to  keep  its 
"word."  The  commenter  suggested  that 
it  would  be  equitable  to  force  the  State 
to  abide  by  its  1977  agreement  and  for 
the  EPA  to  cease  to  interfere.  Another 
commenter  (MSCC  letter,  document  # 
IV.A-19.  comment  #  37)  stated  that  EPA 
gave  guidance  before  and  while  the 
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stack  was  being  built  that  credit  once 
lawfully  given  is  normally  retained. 
Response:  See  our  response  to  the 
previous  comment.  MSCC's  1977  stack 
height  credit  was  not  grandfathered 
under  our  1985  stack  height  regulations 
because  MSCC  did  not  build  the  100 
meter  stack  before  the  trigger  dates  in 
the  regulations.  MSCC  documents  show 
that  stack  construction  did  not  begin 
until  November  1993.  See  document  # 
IV.A-17,  MSCC  Exhibit  37.  Thus,  the 
1985  stack  height  regulations  did 
overturn  MSCC's  1977  stack  height 
credit.  In  fact,  the  D.C.  Circuit  said  the 
following  on  this  subject: 

A  second  preliminary  issue  is  whether  the 
regulations,  which  say  nothing  explicit  on 
the  subject,  actually  invalidate  the  prior 
approvals.  We  believe  they  do. 

NRDC  V.  Thomas.  838  F.2d  1224,  1249, 
emphasis  added.  Under  the 
circumstances,  it  would  not  be  equitable 
to  grandfather  MSCC's  1977  stack  height 
credit  now.  We  caimot  ignore  the 
requirements  of  our  regulations  in 
acting  on  the  Billings  SIP. 

The  commenters  mischaracterize  our 
conunnnications  on  this  issue.  In  our 
June  29, 1993  letter  to  the  State,  we 
clearly  stated  that  the  1977  stack  height 
credit  could  only  be  preserved  if  it  had 
not  been  overturned  by  the  1985  stack 
height  regulations: 

Therefore,  before  EP.A  would  accept  that 
too  meters  is  the  GEP  height,  documentation 
would  need  to  be  provided  which 
demonstrates  that  the  100  meters  credit  was 
legitimately  given  and  was  not  later 
overturned  by  the  luly  8.  1985  rules. 

See  letter  from  Douglas  Skie  to  Jeffrey 
Chaffee,  document  #  FV.C— 43.  Since  the 
1985  stack  height  regulations 
overturned  MSCC's  prior  stack  height 
credit,  the  credit  was  not  preserved. 

In  any  event,  the  State  did  not  adopt 
the  position  that  the  1977  stack  height 
credit  was  grandfathered,  and  thus,  we 
do  not  believe  this  issue  is  relevant  to 
our  action. 

(m)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19,  comment  # 
106)  stated  that  EPA  has  not  offered 
options  in  a  form  that  MSCC  could 
understand. 

Response:  We  believe  the  options  are 
understandable.^ 

(n)  CommentOne  conunenter  (State 
letter,  document  #  IV.A-23,  p.  21) 
requested  that  EPA  include  in  the 
record  all  briefs  filed  in  NRDC  v. 
Thomas,  No.  85-1488  and  Consolidated 
Cases  and  all  briefs  filed  in  the  Ohio 
Power  case.  Nos.  86-1331  and  86-1362. 

Response:  We  will  include  all  briefs 
from  these  cases  that  we  considered. 

(o)  Comment:  One  commenter  (State 
letter,  dociunent  #  rV.A-23,  p.  11)  stated 


that  the  State  provided  its  legal  analysis 
of  the  stack  height  issue  to  EPA,  but 
EPA  did  not  provide  its  legal  analysis  to 
the  State  until  EPA  developed  its 
technical  support  document  for  this 
action. 

Response:  This  comment  is  irrelevant 
to  the  adequacy  of  the  SIP.  However,  we 
made  our  legal  position  known  in  the 
Spring  and  Summer  of  1996  and 
provided  various  documents  to  Jim 
Madden,  the  State's  attorney,  that 
supported  our  position  on  the  stack 
height  issue  [see  document  #rV.C— 44). 

(p)  Comment:  One  conunenter  (State 
letter,  document  #  IV.A-23,  p.  11)  stated 
that  under  the  State's  interpretation  of 
EPA's  rules,  the  NAAQS  are  protected. 
According  to  the  commenter,  even  if 
EPA  were  to  prevail  in  its  interpretation 
of  the  stack  height  rules,  it  is  unlikely 
that  any  additional  emissions  controls 
will  be  required  at  MSCC.  Another 
commenter  (MSCC  letter,  document  # 
IV.A-19,  #s  52,  53)  stated  essentially  the 
same  thing  and  added  that  MSCC's 
operation  at  lower  rates  will  not 
improve  modeled  NAAQS  compliance. 
This  commenter  also  suggested  that  our 
denial  of  stack  height  credit  to  MSCC 
will  only  serve  to  transfer  emission 
rights  to  some  other  source  in  some 
future  re-apportiorunent  of  the  airshed. 

Response:  The  standard  for  approval 
or  disapproval  of  stack  height  credit  is 
not  based  on  whether  an  area  can 
demonstrate  attaiiunent  or  maintenance. 
We  have  made  clear  that  it  is  possible 
to  protect  the  NAAQS  through 
dispersion  as  well  as  through  emission 
control.  This  is  something  the  coiuts 
have  also  recognized.  See  NRDC  v. 
Thomas.  838  F.2d  1224,  1230-1231. 
However,  in  enacting  section  123  of  the 
CAA,  Congress  sought  to  limit  the 
degree  to  which  dispersion  could  be 
used  to  attain  and  maintain  the  NAAQS, 
and,  pursuant  to  Congress'  directive,  we 
have  promulgated  regulations  to  limit 
the  use  of  stack  height  to  meet  SIP 
requirements.  These  regulations  have 
been  upheld  by  the  D.C.  Circuit  and  we 
are  applying  our  regulations  to  the 
Billings  SIP. 

The  extent  of  emission  reductions  that 
would  result  at  MSCC  through 
application  of  our  interpretation  of  the 
stack  height  regulations  might  not  be 
that  significant.  (Under  oiir 
interpretation,  MSCC  would  have  to 
accept  a  de  minimis  65  meter  stack 
height  credit.  It  is  only  when  above- 
formula  stack  height  credit  is  granted 
that  the  source  must  meet  NSPS  or 
BART.)  We  believe  MSCC's  3  hour  and 
24  hour  limits  would  probably  have  to 
be  reduced,  but  MSCC's  annual  limit 
would  probably  remain  the  same.  The 
fact  that  MSCC's  limits  would  not 


change  that  much,  however,  is  not  a 
reason  for  us  to  ignore  the  requirements 
of  our  regulations.  Furthermore,  one  of 
the  reasons  MSCC  could  meet  a  lower 
3  hour  and  24  hour  limit  is  because  it 
has  recently  installed  additional  control 
equipment.  We  understand  MSCC  did 
this  for  business  purposes  and  not 
necessarily  to  meet  State-imposed  SIP 
limits.  However,  it  appears  that  the 
recently-installed  Super  Claus  unit 
might  help  the  State  and  MSCC  meet  the 
requirements  of  the  stack  height 
regulations  without  the  need  for  above- 
formula  stack  height  credit  at  MSCC. 

The  assertion  of  emission  rights  in  the 
airshed  is  something  we  address  more 
fully  elsewhere  in  this  document. 
However,  in  the  first  instance,  we 
believe  the  assertion  regarding  transfer 
of  emission  rights  is  irrelevant.  If  such 
a  transfer  occurs  through  the  correct 
application  of  section  123  of  the  Act  and 
our  stack  height  regulations,  then  this  is 
merely  a  result  of  the  structure  of  the 
statute  and  the  stack  height  regulations, 
and  the  commenter  may  not  challenge 
either  in  this  action.  Second,  a 
particular  allocation  of  emissions  among 
sources  within  an  airshed  is  not  a  goal 
of  the  stack  height  regulations.  Instead, 
the  goal  is  to  ensure  that  unsanctioned 
dispersion  is  not  used  to  set  emissions 
limitations  for  sources  generally.  To  the 
extent  unsanctioned  dispersion  is 
avoided,  emissions  limitations  within 
an  airshed  generally  will  be  lower. 
However,  for  any  area  modeling 
attainment,  the  emissions  Umitations  for 
each  individual  source  may  vary 
significantly.  In  this  case,  if  the  ultimate 
result  for  MSCC  is  the  de  minimis  65 
meter  stack  height  credit  that  we  think 
is  valid,  it  is  likely  that  a  lower  3-hour 
emission  limit  at  MSCC  will  be 
necessary,  as  discussed  above.  We  do 
not  believe  any  other  source  would  be 
able  to  increase  its  emissions  limitations 
as  a  result,  because  any  dispersion 
modeling  for  attainment  would  be 
required  to  model  MSCC's  stack  at  65 
meters. 

(q)  Comment:  One  commenter  (Goetz 
letter,  document  #  rV.A-18,  exhibit  D, 
pp.  6,  7)  stated  that  MSCC  would  have 
to  make  expensive  changes  to  meet 
short-term  limits  based  on  a  65  meter 
stack  height  credit,  and  that  these 
changes  would  result  in  only  marginal 
reductions  in  sulfur  dioxide.  The 
commenter  intimated  that  this  could 
affect  MSCC's  ability  to  survive. 

Response:  In  evaluating  a  SIP,  our 
obligation  is  to  determine  whether  the 
SIP  meets  the  requirements  of  the  Clean 
Air  Act  and  our  regulations.  Essentially, 
the  conunenter  is  sajdng  we  should 
ignore  applicable  requirements  because 
applying  them  would  impose  an 
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economic  burden  on  MSCC.  We  are  not 
pennitted  to  do  this  in  taking  action  on 
a  SIP  submission.  See  Union  Electpc 
Company  V.  EPA.  96  S.Ct.  2518  (1976). 
Furthermore,  our  disapproval  of  MSCC's 
emission  limits  and  stack  height  credit 
will  not  force  MSCC  to  immediately 
meet  an  emission  limit  based  on  a  65 
meter  stack  height  credit;  we  are  not 
substituting  our  emission  limits  for 
MSCC  as  part  of  this  action.  Also,  please 
see  our  response  to  the  previous 
comment. 

(r)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18.  exhibit  D,  p. 
8)  stated  that  from  the  point  of  view  of 
fundamental  fairness  and  environmental 
protection,  EPA  should  take  a 
reasonable  attitude  toward  GEP  credit 
for  MSCC's  existing  100-meter  stack. 
The  commenter  noted  that  MSCC  is 
forced  to  have  greater  emission  controls 
for  pound  of  sulfur  than  ElxxonMobil 
and  other  sources  because  MSCC  has 
less  natural  buoyancy  flux  or  plume 
rise.  The  commenter  asserted  that 
greater  stack  height  credit  should  be 
approved  as  a  substitute  for  MSCC's 
lack  of  natural  plume  rise. 

Response:  We  believe  our 
fundamental  obligation  is  to  implement 
the  requirements  of  section  123  of  the 
Act  and  o\ir  regulations.  In  this  case,  the 
emission  limits  the  State  has  established 
for  MSCC  are  too  high  because  they  are 
based  on  invalid  stack  height  credit.  The 
State  could  have  addressed  MSCC's 
concerns  with  its  plume  rise  by 
imposing  greater  controls  on  other 
sources,  but  chose  not  to. 

(s)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-IB.  exhibit  D.  p. 
10)  stated  that  EPA's  stack  height 
regulations  are  two  pages  in  length  and 
that  one  would  think  the  regulations 
"could  be  applied  rationally  and  with 
dispatch."  The  commenter  asserted  that, 
instead.  EPA  and  the  State  have  shifted 
positions  numerous  times  on  various 
points,  apparently  having  great 
difficulty  interpreting  their  own  rule. 
Among  other  things,  the  commenter 
cited  from  testimony  of  the  State's 
meteorologist.  John  Coefield,  indicating 
that  he  considered  the  stack  height 
regulations  to  be  very  complicated. 

Response:  We  have  responded  to  most 
of  these  assertions  elsewhere  in  this 
document.  However,  we  agree  with  the 
commenter  and  the  State's  meteorologist 
that  the  stack  height  regulations,  despite 
their  brevity,  are  quite  complicated. 
This  is  an  additional  reason  we  believe 
our  official  interpretation  of  our  stack 
height  regulations,  which  has  been 
consistent  since  the  stack  height 
regulations  were  promulgated,  is 
entitled  to  deference. 


(t)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-19.  #  13),  while 
arguing  that  we  subjected  MSCC  to  ex 
post  facto  laws,  indicated  that  we 
changed  position  regarding  the 
requirements  of  the  stack  height 
regulations  during  the  development  of 
the  SIP  and  MSCC's  attempts  to 
demonstrate  GEP  stack  height.  The 
commenter  gave  the  following  examples 
regarding  stack  height:  'Redefinition  of 
GEP  following  1977;  prior  to  its  1996 
demonstration  (regarding  structure  for 
formula  height);  following  its  1996 
demonstration;  following  its  1996 
approval  by  the  State  of  that 
demonstration;  1990  CAA  imposition  of 
deadlines  for  SIPS  while  not  readjusting 
the  GEP  rules  to  accommodate  those 
time  frames;  *   *   *  decrees  that  'you 
cannot  use  formula  height'  because  we 
will  not  apply  it;  hence  you  cannot  get 
credit  for  your  stack  even  though  if  we 
did  allow  you  to  use  formula  height 
your  demonstration  works." 

Response:  As  to  the  assertion  that  we 
acted  unconstitutionally,  we  respond  to 
this  comment  in  another  section.  To  the 
extent  the  commenter  is  also  suggesting 
that  we  are  estopped  from  disapproving 
the  stack  height  credit  for  MSCC 
because  EPA  personnel  allegedly 
provided  preliminary  comments  that 
were  not  consistent  w'ith  our  current 
position,  we  believe  the  commenter  is 
mistaken.  We  believe  we  have  an 
ultimate  obligation,  in  taking  a  final 
action  on  a  SIP,  to  apply  our  regulations 
and  the  CAA  correctly,  and  that  it  is 
inappropriate  to  ignore  legal 
requirements  even  where  inconsistent 
advice  may  have  been  given  during  SIP 
development.  We  also  believe  that  any 
inaccurate  statements  were  promptly 
corrected,  and  that  MSCC  and  the  State 
had  ample  time  to  correct  any  problems 
in  MSCC's  fluid  modeling 
demonstration  and  emission  limits. 
MSCC  and  the  State  have  been  aware  of 
our  official  position  for  over  five  years. 
This  same  estoppel  issue  was  raised  in 
iVflDC  V.  Thomas,  except  that  in  that 
case,  unlike  this  one,  we  had  actually 
approved  a  fluid  modeling 
demonstration  and  GEP  stack  height 
credit.  Despite  this  fact,  the  Court 
upheld  the  stack  height  regulations' 
requirement  that  the  sources  perform 
new  demonstrations,  based  on  the  new- 
regulations.  The  position  we  are  taking 
regarding  stack  height  requirements  is 
not  new.  It  has  been  apparent  since  we 
promulgated  the  1985  stack  height 
regulations,  which  obviously  pre-date 
MSCC's  constfuction  of  its  lOO-meter 
stack. 

(u)  Comment:  One  commenter  (Goetz 
letter,  document  #  IV.A-18,  exhibit  D, 
pp.  10.  13)  stated  that  MSCC  has 


incurred  unnecessary  expenditures 
because  EPA  and  the  State  have  been 
vague  and  equivocal  in  interpreting  the 
stack  height  regulations.  The  commenter 
stated  that  EPA  and  DEQ  have  shifted 
positions  numerous  limes  on  various 
points,  and  have  had  great  difficulty 
interpreting  the  stack  height  regulations. 
For  example,  the  commenter     • 
complained  that  the  State  was  uncertain 
what  type  of  modeling  would  be 
required  to  verif\-  formula  height. 
According  to  the  commenter.  the  State 
initially  said  dispersion  modeling  could 
be  used  and  then  changed  its  mind 
when  EPA  said  fluid  modeling  would  be 
necessarv  The  commenter  claims  this  is 
an  example  of  agency  flip-flopping 
which  resulted  in  a  waste  of  time  and 
money  for  MSCC. 

Response:  Although  we  have 
corrected  some  of  our  positions  during 
this  process,  it  is  not  apparent  that  we 
have  caused  MSCC  to  incur 
expenditures  that  it  would  not  have 
otherwise  incurred.  For  example.  MSCC 
conducted  dispersion  modeling  to  show 
downwash  despite  being  aware  that  we 
had  rejected  use  of  dispersion  modeling 
to  justifv  stack  height  credit.  See 
document  #  IV.A-17,  MSCC  Exhibit 
124.  Direct  Testimony  of  Harold  W. 
Robbins,  December  5.  1995.  p  16. 
Likewise,  MSCC  has  shown  no 
reluctance  to  continue  pursuing  theories 
to  justif\-  greater  stack  height  credit  that 
have  been  rejected  by  EPA  and/or  the 
State.  Furthermore,  whether  MSCC 
incurred  expenditures  it  otherwise 
would  not  have  is  not  relevant  to  our 
decision  in  this  action  Our  duty  is  to 
apply  the  Clean  Air  Act  and  relevant 
regulations  correctly  in  this  action.  See 
our  response  to  the  previous  comment. 

We  believe  the  portion  of  the 
comment  that  relates  to  the  conduct  of 
a  within  formula  stack  height 
demonstration  is  doubly  irrelevant  to 
our  action  because  the  State  did  not 
agree  with  or  adopt  MSCC's  formula 
height  calculation.  Therefore,  the  SIP  is 
not  based  on  this  theory  As  to  the 
substance  of  the  comment,  the 
regulation  is  explicit  that  fluid  modeling 
or  a  field  study  are  necessar>-,  something 
we  have  discussed  at  length  in  response 
to  a  previous  comment.  Thus,  it  is  not 
clear  why  MSCC's  contractor  thought 
this  approach  (dispersion  modeling) 
would  be  acceptable. 

(v)  Comment:  One  commenter  (MSCC 
letter,  document  #  lV.A-20,  comment  « 
l.L)  stated  that  EPA  itself  has  argued  in 
its  preamble  in  apologizing  for  various 
defects  found  in  its  own  rules  and 
formula  that  the  effect  of  a  few  percent 
difference  in  determined  GEP  cannot 
have  a  substantial  effect  on  emissions  or 
substantially  defeat  any  legitimate 
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legislative  intent.  The  commenter 
asserted,  however,  that  these  small 
differences  can  be  of  critical  importance 
to  MSCC  in  meeting  short-term  limits. 

Response:  We  do  not  know  the 
preamble  language  the  commenter  is 
referring  to.  However,  it  appears  the 
commenter  is  suggesting  we  ignore  the 
requirements  of  the  stack  height 
regulations  because  the  effects  are  likely 
to  be  insignificant  at  some  larger  level, 
but  are  significant  for  MSCC.  We  do  not 
think  we  may  ignore  the  requirements  of 
section  123  of  tihe  Act  and  our  stack 
height  regulations. 

(w)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20,  comment  # 
2.L)  stated  that,  given  that  EPA  could 
have  participated  in  the  State's 
contested  case  hearing  and  rebutted 
MSCC's  demonstrations,  it  is  difficult  to 
understand  EPA's  contention  that 
MSCC's  and  Montana's  objections  are 
untimely. 

Response:  As  we  have  stated 
elsewhere,  we  are  not  required  to 
participate  in  the  State's  administrative 
proceedings  related  to  SIP  adoption.  In 
our  proposal,  we  indicated  that  MSCC's 
and  the  State's  objections  were  untimely 
to  the  extent  they  questioned  the 
validity  of  the  stack  height  regulations 
themselves,  which  were  adopted  in 
1985  and  which  were  challenged  and 
upheld  in  the  United  States  Court  of 
Appeals  for  the  D.C.  Circuit.  MSCC  has 
the  opportunity  in  this  action  to 
challenge  our  application  of  the  stack 
height  regulations. 

(x)  Comment:  One  commenter  (MSCC 
letter,  document  *  rV.A-20.  comment  # 
2.0)  stated  that  EPA  runs  no  substantial 
risk  to  any  legitimate  policy  or  goal  of 
the  Clean  Air  Act  by  approving  MSCC's 
stack  height  credit. 

Response:  We  respectfully  disagree 
with  the  commenter.  More  importantly, 
we  cannot  approve  MSCC's  emission 
limits  because  they  are  inconsistent 
with  the  requirements  of  section  123  of 
the  Act  and  our  stack  height  regulations. 

(y)  Comment:  One  commenter  (MSCC 
letter,  docimient  #  IV.A-20.  2nd 
comment  #'s  8.C  and  D)  stated  that  a 
hearing  was  held  on  MSCC's  stack 
height  credit  and  no  one  objected.  The 
commenter  claimed  that  in  fact,  EPA 
recommended  at  the  hearing  that  the 
State  approve  the  SIP  revision 
containing  the  approved  demonstration 
and  stack  height  credit  for  MSCC  and 
forward  it  to  EPA. 

Response:  We  recommended  that  the 
State  approve  the  SIP  revision  and 
forward  it  to  us  based  on  prior  meetings 
and  discussions  with  the  State  that 
indicated  the  State  and  MSCC  were 
unwilling  to  change  their  position  on 
the  stack  height  issue.  Under  the 


circumstances  the  State  and  EPA  agreed 
that  rather  than  spend  more  time  trying 
to  resolve  this  issue,  the  State  should 
adopt  the  entire  SIP  revision  and 
forward  it  to  us  for  review  "as  a  whole." 
See  transcript  of  August  9,  1996  State 
hearing,  testimony  of  John  Wardell.  pp. 
36-38,  document '#  II.C-3.  All  parties 
were  well  aware  that  we  did  not  agree 
with  the  stack  height  credit  for  MSCC. 
It  is  irrelevant  whether  anyone  objected 
to  MSCC's  stack  height  credit  at  the 
State  hearing.  We  have  an  ultimate 
responsibility  to  ensure  that  the  SIP  is 
consistent  with  the  Act  and  our 
regulations. 

(z)  Comment:  One  commenter  (MSCC 
letter,  document  #  IV.A-20,  2nd 
comment  #8.1)  stated  that  EPA  has 
stated  that  states  may  use  EPA's  fluid 
modeling  guidelines  as  guidelines  and 
that  states  have  the  freedom  to  impose 
more  or  less  stringent  requirements  on 
fluid  modeling  demonstrations  that  the 
state  approves.  The  commenter  claimed 
that  Montana  had  the  freedom  to  impose 
less  stringent  requirements  in  this  case. 

Response:  We  are  not  sure  what  the 
commenter  is  referring  to.  Our 
guidelines  do  not  allow  states  to  ignore 
the  requirements  of  the  Act  or 
regidations. 

(aa)  Comment:  One  commenter 
(MSCC  letter,  document  #  IV.A-20, 
comment  #10)  stated  that  it  is  strained 
to  eugue  that  Congress  did  not  allow  the 
agency  latitude  in  rulemaking  to 
accommodate  any  factor  other  than 
downwash  in  its  GEP  rule  while  arguing 
that  Congress  authorized  or  required 
NSPS  requirements  for  existing  sources 
seeking  increased  stack  height  credit. 
The  commenter  claimed  that  section 
123  of  the  Act  only  enumerates  the 
requirement  that  a  demonstration  be 
made  prior  to  public  hearing.  The 
commenter  stated  that  it  is  also  strained 
to  argue  that  Congress  intended  to  void 
contract  law  for  determinations  already 
made  by  the  states  just  because  Congress 
specifically  exempted  certain  classes  of 
sources  based  on  the  age  of  their  stacks. 

Response:  Although  we  do  not 
completely  understand  the  comment, 
we  do  not  believe  our  position  is 
"strained."  As  we  have  explained 
elsewhere,  our  position  stems  from  the 
regulations,  the  preamble  to  the 
regulations,  the  statute,  relevant  case 
law,  and  numerous  other  documents. 

(bb)  Comment:  One  commenter 
(ExxonMobil  letter,  document  #  IV.A- 
28,  Attachment  1,  pp.  1,  2)  stated  that 
EPA  should  approve  the  stack  height 
demonstration  euid  emissions 
limitations  for  MSCC  because  these 
form  the  cornerstone  of  the  attainment 
demonstration  and  have  successfully 
undergone  substantial  technical  peer 


review.  The  commenter  also  noted  that 
the  State  continues  to  believe  it  has 
made  the  right  interpretation. 

Response:  As  fully  described 
elsewhere  in  this  document,  our 
proposal,  and  our  TSD,  we  do  not 
believe  it  would  be  appropriate  to 
approve  MSCC's  emissions  limitations 
because  they  are  based  on  stack  height 
credit  that  is  not  valid  under  the  Act 
and  our  regulations.  We  strongly 
disagree  with  the  State's  interpretation. 
We  are  not  sure  what  "peer  review"  the 
commenter  is  referring  to.  but  we 
believe  this  is  irrelevant.  We  are  not 
prepared  to  approve  emissions 
limitations  based  on  stack  height  credit 
that  is  not  consistent  with  the  Act  and 
our  regulations. 

(cc)  Comment:  One  commenter  (CPP 
letter,  document  #  IV.A-18,  exhibit  A. 
pp.  1 — 4)  provided  his  chronology  of 
events  related  to  MSCC's  efforts  to 
demonstrate  GEP  stack  height  for 
MSCC's  100-meter  stack. 

Response:  We  do  not  view  this 
chronology  as  a  comment.  Therefore,  we 
are  not  providing  a  specific  response. 
However,  any  issues  related  to  this 
chronology  have  been  raised  in  specific 
comments  on  our  action  and  are 
addressed  in  our  responses  to  those 
conunents. 

(dd)  Comment:  Three  commenters 
(McGarity  letter,  document  #  IV.B-1,  p. 
2;  Zaidlicz  letter,  document  #  IV.A-30. 
p.  2;  Yellowstone  Valley  Citizens 
Council  letter,  document  #  IV.A-29,  p. 
2)  stated  their  support  for  EPA's 
proposal  to  disapprove  the  97.5  meter 
stack  height  credit  for  MSCC. 

Response:  We  acknowledge  the 
support  and  are  finalizing  our 
disapproval  of  the  emissions  limitations 
for  MSCC's  100-meter  stack. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  irom  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

C.  Executive  Order  13045 

Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
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the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciirred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regxilation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  partially  or  limitedly  approves 
or  disapproves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 


Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  '  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
This  action  does  not  involve  or  impose 
any  requirements  that  affect  Indian 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

F.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

G.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

The  partial  and  limited  approval 
portions  of  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  luider  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  jmy  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Moreover, 
due  to  the  nature  of  the  Federal -State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v,  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Moreover,  EPA's  partial  and  limited 
disapproval  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
partial  and  limited  disapproval  action 
affects  only  seven  industrial  sources  of 
air  pollution  in  Billings/Laurel, 
Montana:  Cenex  Harvest  Cooperatives, 
Conoco,  Inc.,  ExxonMobil  Company. 


USA,  Montana  Power  Company. 
Montana  Sulphur  &  Chemical  Company, 
and  Yellowstone  Energy  Limited 
Partnership.  Only  a  limited  number  of 
sources  are  impacted  by  this  action 
Furthermore,  as  explained  in  this 
action,  the  submission  does  not  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA  cannot  approve  the 
submission.  The  partial  and  limited 
disapproval  will  not  affect  any  existing 
State  requirements  applicable  to  the 
entities.  Federal  disapproval  of  a  State 
submittal  does  not  affect  its  State 
enforceability  Therefore.  I  certif\'  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

H.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
and  disapproval  actions  promulgated  do 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
partially  and  limitedly  approves  and 
disapproves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  804,  however, 
exempts  from  section  801  the  following 
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types  of  rules:  rules  of  particular 
applicability;  rules  relating  to  agency 
management  or  personnel:  and  rules  of 
agencv  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  section  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

K.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  1,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

Dated:  March  26,  2002. 
Jack  W.  McGraw. 

Acting  Regional  Administrator.  Region  8. 

40  CFR  Part  52  is  amended  to  read  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
follows: 

§  52.1 370    Identification  of  plan. 

***** 

(c)  *  *  * 

(46)  The  Governor  of  Montana 
submitted  sulfur  dioxide  SIP  revisions 
for  Billings/Laurel  on  September  6, 
1995.  August  27,  1996,  April  2,  1997 
and  July  29,  1998.  On  March  24,  1999, 
the  Governor  submitted  a  commitment 
to  revise  the  SIP. 

(i)  Incorporation  by  Reference. 

(A)  Board  Order  issued  on  June  12, 
1998,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Enviroiunental 
Quality  and  Cenex  Harvest 
Cooperatives,  including  the  stipulation 
and  exhibit  A  and  attachments  to 
exhibit  A,  except  for  the  following: 

(1)  Paragraph  20  of  the  stipulation; 

(2)  Section  3(A)(1)(d)  of  exhibit  A; 

(3)  The  following  phrase  from  section 
3(B)(2)  of  exhibit  A:  "except  that  those 
sour  water  stripper  overheads  may  be 
burned  in  the  main  crude  heater  (and 
exhausted  through  the  main  crude 
heater  stack)  or  in  the  flare  during 
periods  when  the  FCC  CO  boiler  is 
unable  to  burn  the  sour  water  stripper 
overheads  from  the  "old"  SWS, 
provided  that  such  periods  do  not 
exceed  55  days  per  calendar  year  and  65 
days  for  any  two  consecutive  calendar 
years."; 

(4)  Section  4(B)  of  exhibit  A; 

(5)  Section  4(D)  of  exhibit  A;  and 

(6)  Method  #6A  of  attachment  #2  of 
exhibit  A. 

(B)  Board  Order  issued  on  June  12. 
1998,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Environmental 
Quality  and  Conoco,  Inc.,  including  the 
stipulation  and  exhibit  A  and 
attachments  to  exhibit  A,  except  for 
paragraph  20  of  the  stipulation. 

(C)  Board  Order  issued  on  June  12, 
1998,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Environmental 
Quality  and  Exxon  Company.  USA. 
including  the  stipulation  and  exhibit  A 
and  attachments  to  exhibit  A.  except  for 
the  following: 

(1)  Paragraphs  1  and  22  of  the 
stipulation; 

(2)  Section  2(A)(ll)(d)  of  exhibit  A; 
[3]  Sections  3(A)(1)  and  (2)  of  exhibit 

A; 

(4)  Sections  3(B)(1),  (2)  and  (3)  of 
exhibit  A; 


(5)  The  following  phrase  from  section 
3(E)(4)  of  exhibit  A:  "except  that  the 
sour  water  stripper  overheads  may  be 
burned  in  the  F-1  Crude  Furnace  (and 
exhausted  through  the  F-2  Crude/ 
Vacuum  Heater  stack)  or  in  the  flare 
during  periods  when  the  FCC  CO  Boiler 
is  unable  to  burn  the  sour  water  stripper 
overheads,  provided  that:  (a)  such 
periods  do  not  exceed  55  days  per 
calendar  vear  and  65  days  for  any  two 
consecutive  calendar  years,  and  (b) 
during  such  periods  the  sour  water 
stripper  system  is  operating  in  a  two 
tower  configuration."; 

[6]  Sections  4(B),  (C),  and  (E)  of 
exhibit  A; 

(7)  Section  6(B)(3)  of  exhibit  A;  and 

(8)  method  #6A  of  attachment  #2  of 
exhibit  A. 

(D)  Board  Order  issued  on  June  12, 
1998,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Environmental 
Quality  and  Montana  Power  Company, 
including  the  stipulation  and  exhibit  A 
and  attachments  to  exhibit  A.  except  for 
paragraph  20  of  the  stipulation. 

(E)  Board  Order  issued  on  June  12. 
1998.  by  the  Montana  Board  of 
Enviroiunental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Environmental 
Quality  and  Montana  Sulphur  & 
Chemical  Company,  including  the 
stipulation  and  exhibit  A  and 
attachments  to  the  exhibit  A.  except  for 
paragraphs  1.  2  and  22  of  the 
stipulation,  and  sections  3(A)(1)(a)  and 
•(b),  3(A)(3).  3(A)(4)  and  6(B)(3)  of 
exhibit  A.  (EPA  is  approving  section 
3(A)(2)  of  exhibit  A  for  the  limited 
purpose  of  strengthening  the  SIP.  In  40 
CFR  52.1384(d)(2).  we  are  also 
disapproving  section  3(A)(2)  of  exhibit 
A  because  section  3(A)(2)  does  not  fully 
meet  requirements  of  the  Clean  Air  Act.) 

(F)  Board  Order  issued  on  June  12, 
1998,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Environmental 
Quality  and  Western  Sugar  Company, 
including  the  stipulation  and  exhibit  A 
and  attachments  to  exhibit  A,  except  for 
paragraph  20  of  the  stipulation. 

(G)  BocU-d  Order  issued  on  June  12, 
1998,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  stipulation  of  the 
Montana  Department  of  Environmental 
Quality  and  Yellowstone  Energy 
Limited  Partnership,  including  the 
stipulation  and  exhibit  A  and 
attachments  to  exhibit  A.  except  for 
paragraph  20  of  the  stipulation  and 
section  3(A)(1)  through  (3)  of  exhibit  A, 

(ii)  Additional  material. 
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(A)  All  portions  of  the  September  6, 

1995  Billings/Laurel  S02  SIP  submittal 
other  than  the  board  orders, 
stipulations,  exhibit  A's  and 
attachments  to  exhibit  A's. 

(B)  All  portions  of  the  August  27, 

1996  Billings/Laurel  S02  SIP  submittal 
other  than  the  board  orders, 
stipulations,  exhibit  A's  and 
attachments  to  exhibit  A's. 

(C)  All  portions  of  the  April  2.  1997 
Billings/Laurel  S02  SIP  submittal  other 
than  the  board  orders,  stipulations, 
exhibit  A's  and  attachments  to  exhibit 
A's. 

(D)  All  portions  of  the  July  29,  1998 
Billings/Laurel  S02  SIP  submittal,  other 
than  the  following:  The  board  orders, 
stipulations,  exhibit  A's  and 
attachments  to  exhibit  A's.  and  any 
other  documents  or  provisions 
mentioned  in  paragraph  (c)(46)(i)  of  this 
section. 

(E)  April  28,  1997  letter  from  Mark 
Simonich,  Director,  Montana 
Department  of  Environmental  Quality, 
to  Richard  R.  Long,  Director.  Air 
Program,  EPA  Region  VIII. 

(F)  January  30,  1998  letter  from  Mark 
Simonich,  Director.  Montana 
Department  of  Environmental  Quality, 
to  Richard  R.  Long.  Director,  Air 
Program,  EPA  Region  VIII. 

(G)  August  11,  1998  letter  from  Mark 
Simonich,  Director,  Montana 
Department  of  Environmental  Quality, 
to  Kerrigan  G.  Clough,  Assistant 
Regional  Administrator,  EPA  Region 
VIII. 

(H)  September  3.  1998  letter  from 
Mark  Simonich,  Director,  Montana 
Department  of  Environmental  Quality, 
to  Richard  R.  Long,  Director,  Air 
Program,  EPA  Region  VIII. 

(I)  March  24,  1999  commitment  letter 
from  Marc  Racicot,  Governor  of 
Montana,  to  William  Yellovrtail,  EPA 
Regional  Administrator. 

(J)  May  20,  1999  letter  from  Mark 
Simonich,  Director,  Montana 
Department  of  Environmental  Quality, 
to  Richard  R.  Long,  Director,  Air  and 
Radiation  Program.  EPA  Region  VIII. 


3.  In  §  52.1384,  add  paragraph  (d)  to 
read  as  follows; 

§52.1384    Emission  control  regulations. 

***** 

(d)In  §52.1370(c)(46),  we  approved 
portions  of  the  Billings/Laurel  Sulfur 
Dioxide  SIP  and  incorporated  by 
reference  several  documents.  This 
paragraph  identifies  those  portions  of 
the  Billings/Laurel  S02  SIP  that  have 
been  disapproved. 

(1)  In  §52.1370(c)(46)(i)(A)  through 
(G).  certain  provisions  of  the  documents 
incorporated  by  reference  were 
excluded.  The  following  provisions  that 
were  excluded  by  §  52.1370{c)(46)(i){A) 
through  (G)  are  disapproved.  We  cannot 
approve  these  provisions  because  they 
do  not  conform  to  the  requirements  of 
the  Clean  Air  Act; 

(i)  The  following  paragraph  and 
portions  of  sections  of  the  stipulation 
and  exhibit  A  between  the  Montana 
Department  of  Environmental  Qualit\ 
and  Cenex  Harvest  Cooperatives 
adopted  by  Board  Order  issued  on  lune 
12,  1998.  by  the  Montana  Board  of 
Environmental  Review; 

(A)  Paragraph  20  of  the  stipulation; 

(B)  The  following  phrase  from  section 
3(B)(2]  of  exhibit  A:  "or  in  the  flare"; 
and 

(C)  The  following  phrases  in  section 
4(D)  of  exhibit  A;  "or  in  the  flare"  and 
"or  the  flare." 

(ii)  Paragraph  20  of  the  stipulation 
between  the  Montana  Department  of 
Environmental  Quality  and  Conoco. 
Inc..  adopted  by  Board  Order  issued  on 
June  12.  1998.  by  the  Montana  Board  of 
Environmental  Review. 

(iii)  The  following  paragraphs  and 
portions  of  sections  of  the  stipulation 
and  exhibit  A  between  the  Montana 
Department  of  Environmental  Quality 
and  Exxon  Company.  USA.  adopted  by 
Board  Order  issued  on  June  12,  1998,  by 
the  Montana  Board  of  Environmental 
Review: 

(A)  Paragraphs  1  and  22  of  the 
stipulation; 


(B)  The  following  phrase  of  section 
3(E)(4)  of  exhibit  A:  "or  in  the  flare"; 
and 

(C)  The  followmg  phrases  of  section 
4(E)  of  exhibit  A:  "or  in  the  flare"  and 
"or  the  flare." 

iiv)  Paragraph  20  of  the  stipulation 
between  the  Montana  Department  of 
Environmental  Quality  and  .Montana 
Power  Company,  adopted  by  Board 
Order  issued  on  lune  12.  1998.  by 
Montana  Board  of  Environmental 
Review 

ivj  The  followmg  paragraphs  and 
sections  of  the  stipulation  and  exhibit  A 
between  the  Montana  Department  of 
Environmental  Quality  and  Montana 
Sulphur  &  Chemical  Company,  adopted 
by  Board  Order  issued  on  lune  12,  1998. 
by  the  Montana  Board  of  Environmental 
Review;  paragraphs  1.  2  and  22  of  the 
stipulation;  sections  3(A)(1)(a)  and  (b), 
3(A)(3).  and  3(A)(4)  of  exhibit  A. 

'vi)  Paragraph  20  of  the  stipulation 
between  the  Montana  Department  of 
Environmental  Quality  and  Western 
Sugar  Company,  adopted  by  Board 
Order  issued  on  lune  12,  1998,  by  the 
Montana  Board  of  Environmental 
Review. 

(vii)  Paragraph  20  of  the  stipulation 
between  the  Montana  Department  of 
Environmental  Quality  and  Yellowstone 
Energy  Limited  Partnership,  adopted  by 
Board  Order  issued  on  lune  12,  1998.  by 
the  Montana  Board  of  Environmental 
Review. 

(2)  Section  (3){A)(2)  of  exhibit  A  of 
the  stipulation  between  the  Mimtana 
Department  of  Environmental  Quality 
and  Montana  Sulphur  &  Chemical 
Company,  adopted  by  Board  Order 
issued  on  lune  12.  1998.  by  the  Montana 
Board  of  Environmental  Review,  which 
section  3(A)(2)  we  approved  for  the 
limited  purpose  of  strengthening  the 
SIP.  is  hereby  disapproved  This  limited 
disapproval  does  not  prevent  EPA. 
citizens,  or  the  State  from  enforcing 
section  3(A)(2). 

(FR  Doc    02-10,332  Filed  5-1-02:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001-0010;  MT-O01-O028:  FR-174-91 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Billings/Laurel  Sulfur  Dioxide 
State  Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  partially 
approve  and  limitedly  approve  and 
limitedlv  disapprove  revisions  to  the 
Billings/Laurel  sulfur  dioxide  (S02) 
State  Implementation  Plan  (SIP) 
submitted  bv  the  State  of  Montana  on 
July  29. 1998  and  May  4,  2000.  The  May 
4.  2000  SIP  revision  was  submitted  to 
satisfy  earlier  commitments  made  by  the 
Governor.  The  intended  effect  of  this 
action  is  to  make  federally  enforceable 
those  provisions  that  EPA  is  proposing 
to  partially  and  limitedly  approve  and 
to  limitedly  approve  and  to  limitedly 
disapprove  those  provisions  that  are  not 
approvable.  EPA  is  taking  this  action 
under  sections  1 10  and  1 79  of  the  Clean 
Air  Act  (Act).  In  a  separate  action  being 
published  todav.  we  are  finalizing 
action  on  other  provisions  of  the 
Billings/Laurel  S02  SIP. 
DATES:  Written  comments  must  be 
received  on  or  before  July  1.  2002, 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director.  Air 
and  Radiation  Program.  Mailcode  SP- 
AR. Environmental  Protection  Agency 
(EPA).  Region  8.  999  18th  Street.  Suite 
300.  Denver,  Colorado  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program.  Environmental 
Protection  Agency,  Region  8.  999  18th 
Street,  Suite  300.  Denver.  Colorado 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Montana 
Department  of  Environmental  Quality. 
Air  and  Waste  Management  Bureau. 
1520  E.  6th  Avenue.  Helena.  Montana 
59620. 

Docket:  You  can  inspect  the  docket 
concerning  this  action,  docket  #R8-99- 
01,  at  the  Air  Program  Office, 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street.  Suite  300, 
Denver,  Colorado  80202.  Call  Laurie 
Ostrand  to  make  an  appointment  at 
(303)  312-6437. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand.  EPA,  Region  8.  (303) 
312-6437. 
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Definitions 

For  the  purpose  of  this  document,  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  The  words  or  initials  Act  or  CAA 
mean  or  refer  to  the  Clean  Air  Act. 
unless  the  context  indicates  otherwise. 

(ii)  The  initials  CEMS  mean  or  refer  to 
continuous  emission  monitoring 
systems. 

(iii)  The  initials  CO  mean  or  refer  to 
carbon  monoxide. 

(iv)  the  words  EPA.  we,  us  or  our 
mean  oj  refer  to  the  United  States 
Environmental  Protection  Agency. 

(v)  The  initials  FCC  mean  or  refer  to 
fluid  catalytic  cracking  unit. 

(vi)  The  initials  FIP  mean  or  refer  to 
Federal  Implementation  Plan. 

(vii)  The  initials  H2S  mean  or  refer  to 
hydrogen  sulfide. 

(viii)  The  initials  MBER  mean  or  refer 
to  the  Montana  Board  of  Environmental 
Review. 

(ix)  The  initials  MDEQ  mean  or  refer 
to  the  Montana  Department  of 
Environmental  Quality. 

(x)  The  initials  NAAQS  mean  or  refer 
to  the  national  ambient  air  quality 
standards. 

(xi)  The  initials  NO\  mean  or  refer  to 
nitrogen  oxides. 

(xii)  The  initials  SIP  mean  or  refer  to 
State  Implementation  Plan. 

(xiii)  The  initials  S02  mean  or  refer 
to  sulfur  dioxide. 

(xiv)  The  words  State  and  Montana 
mean  the  State  of  Montana,  unless  the 
context  indicates  otherwise. 

(xv)  The  initials  SWS  mean  or  refer  to 
sour  water  stripper. 

(xvi)  The  initials  TSD  mean  or  refer  to 
the  Technical  Support  Document. 

(xvii)  The  initials  YELP  mean  or  refer 
to  the  Yellowstone  Energy  Limited 
Partnership. 


I.  Summary  of  EPA's  Proposed  Action 
on  the  Portions  of  the  State  of 
Montana's  July  29, 1998  Submittal  and 
All  of  the  May  4,  2000  Submittal 

We  are  proposing  to  approve  the 
following  provisions: 

•  YELP's  emission  limits  in  section 
3(A)(1)  through  (3)  and  reporting 
requirements  in  section  7(C)(1)(b)  of 
YELP's  exhibit  A  submitted  on  May  4, 
2000. 

•  Provisions  related  to  the  burning  of 
SWS  overheads  in  the  F-1  Crude 
Furnace  (and  exhausted  through  the  F- 
2  Crude/Vacuum  Heater  stack)  at 
ExxonMobil  in  sections  3(E)(4)  and  4(E) 
(excluding  "or  in  the  flare"  and  "or  the 
flare"  in  both  sections),  3(A)(2),  and 
3(B)(3)  of  ExxonMobil's  exhibit  A. 
submitted  on  July  29,  1998  and  method 
#6A-1  of  attachment  #2  of 
ExxonMobil's  exhibit  A.  submitted  on 
May  4.  2000. 

•  Minor  changes  in  sections  3.  3(A) 
and  3(B)  (only  the  introductor\' 
paragraphs):  and  sections  3(E)(3). 
6(B)(7).  7(B)(1)(d),  7(B)(1)()).  7(C)(1)(b), 
7(C)(1)(d).  7(C)(1)(f).  and  7(C)(1)(1)  of 
ExxonMobil's  exhibit  A,  submitted  on 
May  4,  2000. 

We  are  proposing  to  limitedly  approve 
and  limitedly  disapprove  the  following 
provisions: 

•  Provisions  related  to  the  fuel  gas 
combustion  emission  limitations  at 
ExxonMobil  in  sections  3(B)(2).  4(B), 
and  6(B)(3)  of  ExxonMobil's  exhibit  A, 
submitted  on  July  29.  1998  and  section 
3(A)(1)  of  ExxonMobil's  exhibit  A, 
submitted  on  May  4,  2000. 

•  Provisions  related  to  ExxonMobil's 
coker  CO-boiler  emission  limitation  in 
sections  2(A)(ll)(d).  3(B)(1)  and  4(C)  of 
ExxonMobil's  exhibit  A.  submitted  on 
May  4.  2000. 

•  Provisions  related  to  the  burning  of 
SWS  overheads  at  Cenex  in  sections 
3(B)(2)  and  4(D)  (excluding  "or  in  the 
flare"  and  "or  the  flare"  in  both 
sections),  3(A)(1)(d).  and  4(B)  of  Cenex's 
exhibit  A,  submitted  on  July  29,  1998, 
and  method  #6A-1  of  attachment  #2  of 
Cenex's  exhibit  A.  submitted  on  May  4, 
2000. 

We  caution  that  if  sources  are  subject 
to  more  stringent  requirements  under 
other  provisions  of  the  Act  (e.g.,  section 
111  new  source  performance  standards; 
Title  I,  Part  C,  (prevention  of  significant 
deterioration);  or  SIP-approved  permit 
programs  under  Title  I,  Part  A),  our 
approval  and  limited  approval  of  the 
SIP  (including  emission  limitations  and 
other  requirements),  would  not  excuse 
sources  from  meeting  these  other  more 
stringent  requirements.  Also,  our  action 
on  this  SIP  is  not  meant  to  imply  any 
sort  of  applicability  determination 
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under  other  provisions  of  the  Act  (e.g.. 
section  111:  Title  I.  Part  C;  or  SIP- 
approved  permit  programs  under  Title  I, 
Part  A). 

II.  Background 

For  a  complete  discussion  of  the  S02 
SIP  issues  in  the  Billings/Laurel. 
Montana  area  see  our  July  28.  1999 
proposed  rulemaking  action  (64  FR 
40791)  (docket  #  III.A.-2). 

In  our  July  28,  1999  action,  we 
proposed  to  conditionally  approve 
several  provisions  of  the  Billings/Laurel 
S02  SIP  based  on  commitments  from 
the  Governor  of  Montana  to  adopt 
specific  enforceable  measures  by  a 
specified  date.  See  the  July  28.  1999 
Federal  Register  action,  starting  at  page 
40802.  for  a  complete  discussion  of 
those  parts  of  the  plan  we  proposed  to 
conditionally  approve.  On  May  4,  2000, 
the  Governor  of  Montana  submitted  a 
SIP  revision  to  fulfill  these 
commitments.  Since  the  Governor  has 
fulfilled  his  commitments,  we  believe  it 
is  not  appropriate  to  take  final  action  on 
the  conditional  approval.  Instead,  in 
this  document  we  are  proposing  action 
on  parts  of  the  July  29,  1998  submittal 
(i.e..  those  parts  we  proposed  to 
conditionally  approve  on  July  28.  1999) 
and  all  of  the  May  4.  2000  submittal.  In 
a  separate  document  published  today 
we  are  taking  final  action  on  the 
remainder  of  the  July  29.  1998 
submittal. 

III.  EPA's  Proposed  Action  on  Portions 
of  the  State  of  Montana's  July  29.  1998 
Submittal  and  All  of  the  May  4,  2000 
Submittal 

A.  Why  Is  EPA  Proposing  to  Partially 
and  Limitedly  Approve  and  Limitedly 
Disapprove  Parts  of  the  July  29.  1998 
and  May  4.  2000  Submittals? 

For  the  reasons  given  below  we  are 
proposing  to  partially  and  limitedly 
approve  and  limitedlv  disapprove  parts 
of  the  July  29.  1998  and  May  4.  2000 
submittals.  EPA  believes  proposing  to 
partiallv  and  limitedlv  approve  these 
parts  of  the  Billings/Laurel  S02  SIP 
meets  the  requirements  of  section  110(1) 
of  the  Act.  The  provisions  of  the  plan 
that  we  are  proposing  to  partially  and 
limitedly  approve  strengthen  the 
Montana  SIP  by  providing  specific 
emission  limits  for  several  S02  sources 
in  Billings/Laurel.  This  will  achieve 
progress  toward  attaining  the  S02 
NAAQS. 

(1)  YELP's  Emission  Limitations 

In  our  July  28,  1999  action  on  the  S02 
SIP  for  the  Billings/Laurel,  MT,  area  (64 
FR  40791,  page  40802,  middle  column), 
we  proposed  to  conditionally  approve 


the  SIP  as  it  applies  to  YELP's  emission 
limitations  in  sections  3(A)(1)  through 
(3)  of  YELP's  exhibit  A.  based  on  the 
Governor's  commitment  to  revise  these 
provisions  in  the  YELP  exhibit.  We  were 
concerned  that  the  emission  limits  in 
sections  3(A)(1)  and  (2)  of  YELP's 
exhibit  A  were  not  practically 
enforceable  and  that  the  emission  limits 
in  section  3(A)(3)  were  not  clearly 
defined.  With  the  May  4.  2000 
submittal,  the  State  revised  sections 
3(A)(1)  through  (3)  of  the  YELP  exhibit 
A  to  address  our  concerns  and  also 
revised  section  7(C)(1)(b)  to  clarify  a 
reporting  requirement.  We  are 
proposing  to  approve  sections  3(A)(1) 
through  (3)  and  7(C)(1)(b)  of  the  YELP 
exhibit  A.  We  realize,  however,  that  the 
time-of-day-restricted  and  pro-rated 
emission  limitations  may  be  somewhat 
more  difficult  to  enforce  than  a  simple 
fixed  limitation.  If  we  were  to  find  that 
the  time-of-day-restricted  or  pro-rated 
emission  limitations  were  too  difficult 
to  enforce,  we  would  reconsider  our 
approval.  Our  reconsideration  could 
occur  under  section  110(k)(6)  of  the  Act 
or  we  could  complete  another  SIP  Call 
under  sections  110(a)(2)(H)  and 
1 10(k)(5)  of  the  Act  or  take  other 
appropriate  action  under  the  Act. 

(2)  ExxonMobil's  F-2  Crude/Vacuum 
Heater  Stack  Emission  Limitations  and 
Attendant  Compliance  Monitoring 
Method 

In  our  July  28.  1999  action  (64  FR 
40803.  middle  column)  we  proposed  to 
conditionally  approve  the  SIP  as  it 
applies  to  the  F-2  crude/vacuum  heater 
stack  emission  limitation  and  attendant 
compliance  monitoring  methods — 
sections  3(E)(4)  and  4(E)  (only  as  they 
applv  to  the  F-2  crude/vacuum  heater 
stack).  3(A)(2).  3(B)(3).  and  attachment 
#2,  of  ExxonMobil's  exhibit  A— based 
on  the  Governor's  commitment  to  revise 
attachment  #2  of  the  ExxonMobil 
exhibit.''  We  were  concerned  that 
method  #6A  of  attachment  #2.  which 
contains  the  analytical  method  used  to 
determine  the  H2S  concentration  in  the 
sour  water,  was  not  acceptable.  (The 
H2S  concentration  in  the  sour  water  is 
needed  to  monitor  compliance  with  the 
F-2  crude/vacuum  heater  stack 
emission  limitation.) 


'  Because  we  believe  the  emission  limit  and 
compliance  monitoring  method  are  not  separable. 
in  addition  to  proposing  conditional  approval  of  the 
compliance  monitoring  method  in  attachment  #2  of 
ExxonMobil's  exhibit  .\.  we  also  proposed 
conditional  approval  of  the  emission  limit  and 
other  related  provisions  in  the  exhibit  In  addition. 
we  proposed  to  conditionally  approve  all  of 
attachment  #2  of  ExxonMobil's  exhibit.  We  should 
have  limited  our  proposed  conditional  approval  to 
onlv  method  #6A  of  attachment  »2. 


On  reviewing  the  May  4,  2000 
submittal  and  subsequent 
correspondence  from  the  State  and 
ExxonMobil,  we  believe  the  revised 
method  #6A-1  (previously  called 
method  #6A)  of  attachment  #2  is 
acceptable.  On  Marc  h  10,  2000.  we 
submitted  comments  on  the  draft 
revision  of  the  method  when  the  State 
took  the  rule  to  public  hearing.  See 
document  #IV.C-30.  We  wanted 
assurance  that  the  method  would 
measure  all  sulfide  compound.s  and  that 
no  sulfide  compounds  would  be  lost 
when  collecting  and  analyzing  the 
sample,  The  State  responded  to  our 
concern  in  an  April  4.  2000  letter  to  us 
(see  document  #IV.C-33)  and 
subsequently  forwarded  a  letter 
E.xxonMobil  had  sent  the  MDEQ.  dated 
July  25,  2000  [see  document  #I\'.C-37). 
The  April  4.  2000  State  letter  and  July 
25.  2000  ExxonMobil  letter  address  our 
concerns 

We  are  proposing  to  approve  method 
#6A-1  of  attachment  #2  of 
ExxonMobil's  exhibit  A  submitted  with 
the  State's  May  4,  2000  submittal,  and 
the  attendant  compliance  monitoring 
methods,  emission  limitations  and 
facility  modifications  in  sections  3(E)(4) 
and  4(E)  (excluding  "or  in  the  fiare"  and 
"or  the  flare"  in  both  sections).  3(A)(2). 
and  3(B)(3)  of  ExxonMobil's  exhibit  A, 
submitted  on  luly  29,  1998. 

(3)  ExxonMobil's  Fuel  Gas  Combustion 
Emission  Limitations  and  Attendant 
Compliance  Monitoring  Method 

In  our  July  28,  1999  action  (64  FR 
40803.  middle  column),  we  proposed  to 
conditionally  approve  the  SIP  as  it 
applies  to  ExxonMobil's  refinery  fuel- 
gas  combustion  emission  limitations 
and  attendant  compliance  monitoring 
methods  in  sections  3(A)(1).  3(B)(2). 
4(B).  and  6(B)(3),  of  ExxonMobil's 
exhibit  A,  based  on  the  Governor's 
commitment  to  address  our  concerns 
about  the  method  for  monitoring 
compliance  with  the  emission 
limitation.  We  had  concerns  that  H2S 
concentration  in  the  refinery  fuel  gas 
could  exceed  the  levels  which  the  H2S 
CEMS  was  able  to  monitor. 

With  the  May  4.  2000  submittal,  the 
State  did  not  address  our  concerns 
regarding  the  H2S  CEMS.  On  March  10. 
2000.  we  submitted  comments  on  the 
draft  SIP  revision  the  State  was  taking 
to  public  hearing  [see  document  #IV.C- 
30).  In  the  public  hearing  documents, 
the  State  indicated  that  it  would  not  be 
revising  ExxonMobil  exhibit  A  to 
address  our  concerns  regarding  the  H2S 
CEMS.  In  our  March  10.  2000  letter  we 
indicated  that  even  though  it  was  rare 
for  ExxonMobil's  fuel  gas  H2S 
concentration  to  exceed  the  range  of  the 
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H2S  CEMS,  we  believed  that 
ExxonMobil's  exhibit  A  should  be 
revised  to  address  this  issue.  We 
suggested  that  exhibit  A  could  be 
revised  to  require  an  alternative  method 
to  monitor  H2S  concentration  when  the 
range  of  the  CEMS  is  exceeded,  or  to 
provide  that  any  time  the  range  of  the 
CEMS  is  exceeded  will  be  considered  a 
violation  of  the  refinery  fuel  gas 
emission  limitation.  Ln  its  April  4,  2000 
letter  to  us.  the  State  indicated  that  it 
believes  the  ExxonMobil  fuel  gas 
monitoring  method  is  adequate  for 
compliance  monitoring  purposes  and 
that  it  is  unnecessary  and  inappropriate 
to  further  modify  EjoconMobil's 
monitoring  requirements  [see  document 
#IV.C-33). 

We  continue  to  believe  that 
ExxonMobil  exhibit  A  is  not  acceptable, 
because  the  combustion  emission 
limitation  is  not  enforceable  under  all 
scenarios  and  thus,  does  not  meet  the 
requirements  of  section  110(a)(2)(A)  of 
the  Act  that  the  SIP  contain  enforceable 
emission  limitations.  Therefore,  we 
believe  we  cannot  propose  to  fully 
approve  the  refinery  fuel-gas 
combustion  emission  limitations  and 
attendant  compliance  monitoring 
methods  in  sections  3(A)(1),  3(B)(2), 
4(B),  and  6(B)(3)  of  ExxonMobil's 
exhibit  A. 

However,  we  do  believe  it  is 
appropriate  to  propose  limited  approval 
and  limited  disapproval  of  these 
provisions,  hi  some  cases,  a  SIP  rule 
may  contain  certain  provisions  that 
meet  the  applicable  requirements  of  the 
Act,  but  that  are  inseparable  from  other 
provisions  that  do  not  meet  all  the 
requirements.  Although  the  submittal 
may  not  meet  all  of  the  applicable 
requirements,  we  may  consider  whether 
the  rule,  as  a  whole,  has  a  strengthening 
effect  on  the  SIP.  If  this  is  the  case, 
limited  approval  may  be  used  to 
approve  a  rule  that  strengthens  the 
existing  SIP  as  representing  an 
improvement  over  what  is  ciurently  in 
the  SIP  and  as  meeting  some  of  the 
appUcable  requirements  of  the  Act.  At 
the  same  time  we  disapprove  the  rule 
for  not  meeting  all  of  the  applicable 
requirements  of  the  Act.  Under  a  limited 
approval/disapproval  action,  we 
approve  and  disapprove  the  entire  rule 
even  though  parts  of  it  do  and  parts  do 
not  satisfy  requirements  under  the  Act. 
The  rule  remains  a  part  of  the  SIP,  even 
though  it  has  been  limitedly 
disapproved,  because  the  rule 
strengthens  the  SIP.  The  disapproval 
only  concerns  the  failure  of  the  rule  to 
meet  a  specific  requirement  of  the  Act 
and  does  not  affect  incorporation  of  the 
rule  as  part  of  the  approved,  federally 
enforceable  SIP. 


Therefore,  we  are  proposing  to 
limitedly  approve  and  limitedly 
disapprove  sections  3(A)(1),  3(B)(2), 
4(B),  and  6(B)(3).  of  ExxonMobil's 
exhibit.  We  believe  emission  limitations 
under  sections  3(A)(1)  and  3(B)(2)  are 
enforceable  under  most  but  not  all 
scenarios.  Because  the  limitations  are 
not  enforceable  under  all  scenarios,  we 
believe  the  SIP  does  not  fully  satisfy  the 
requirement  of  section  110(a)(2)(A)  of 
the  Act  that  the  SIP  contain  enforceable 
emission  limitations.  We  believe 
limitedly  approving  these  provisions 
will  strengthen  the  SIP.  However,  we 
believe  the  SIP  should  also  be  revised  to 
address  the  enforceability  concern.  As 
indicated  in  a  separate  action  published 
today,  we  intend  to  propose  a  FIP  to 
gap-fill  those  provisions  of  the  Billings/ 
Laurel  S02  SEP  which  are  being 
disapproved.  We  would  do  the  same 
here.  If  this  proposed  limited 
disapproval  becomes  a  final  action,  we 
intend  to  address  these  concerns  in  a 
FIP. 

(4)  ExxonMobil's  Coker  CO-Boiler 
Emission  Limitation 

In  our  July  28,  1999  action  (64  FR 
40803,  first  column)  we  proposed  to 
conditionally  approve  the  SIP  as  it 
applies  to  the  coker  CO-boiler  stack 
emission  limitation  in  section  3(B)(1)  of 
ExxonMobil's  exhibit  A.  based  on  the 
Governor's  commitment  to  adopt  a 
compliance  monitoring  method  for  the 
coker  CO-boiler  stack  emission 
limitation.  The  July  29, 1998  SIP 
submittal  did  not  contain  such  a 
method. 

For  the  May  4,  2000  SIP  submittal,  the 
State  developed  an  empirical  method  to 
monitor  compliance  with  ExxonMobil's 
coker  CO-boiler  stack  emission 
limitation.  The  compliance  monitoring 
method  is  an  equation  that  was  derived 
from  historical  testing  and  CEMS  data, 
whereby  one  can  determine  pounds  per 
hour  of  S02  emissions  from  the  coker 
CO-boiler  by  multiplying  a  constant  by 
the  coker  fresh  feed  rate.  On  March  10, 
2000,  we  submitted  comments  on  the 
draft  SIP  revision  the  State  was  taking 
to  public  hearing  [see  document  #rV.C- 
30). 

We  had  three  concerns  with  the 
State's  empirical  method  for 
determining  compliance  with 
ExxonMobil's  coker  CO-boiler  stack 
emission  limitation:  (1)  The  empirical 
method  does  not  apply,  and  hence  there 
is  no  compliance  monitoring  method, 
when  the  sulfur  content  of  the  reactor 
feed  exceeds  5.11  percent  of  weight.  We 
believe  the  SIP  should  contain  a 
compliance  monitoring  method  for  all 
operating  scenarios.  (2)  The  compliance 
monitoring  equation  is  basically  the 


"best  fit"  line  through  the  test  data.  To 
be  more  conservative,  we  believe  the 
compliance  monitoring  equation  should 
be  the  upper  bound  of  the  95% 
confidence  level  of  the  equation.  (3) 
Finally,  since  a  feed-rate  meter  for  the 
coker  unit  is  required  for  the 
compliance  monitoring  method,  the 
feed-rate  meter  should  be  subject  to  QA/ 
QC  requirements  similar  to  those  for  the 
FCC  feed-rate  meter.  Therefore,  section 
6(E)  of  ExxonMobil  exhibit  A  should  be 
revised  to  include  the  fresh  feed-rate 
meter  for  the  coker  unit,  along  with  the 
other  monitor  and  meter  mentioned  in 
that  section. 

In  its  April  4,  2000  letter  to  us 
(document  #IV.C-33),  the  MDEQ  did 
not  agree  with  our  concerns  (1)  and  (2), 
but  did  agree  with  our  concern  in  (3). 
With  respect  to  the  concern  in  (3). 
MDEQ  indicated  that  it  would  revise  the 
SIP  at  a  later  time  to  address  the 
concern.  With  respect  to  the  concern 
that  the  empirical  method  does  not 
provide  a  compliance  monitoring 
method  when  the  sulfur  content  of  the 
reactor  feed  exceeds  5.11  percent  by 
weight,  our  March  10.  2000  letter 
suggested  that  exhibit  A  should  plan  for 
the  situation  now.  We  state  that  exhibit 
A  should  indicate  that  if  the  sulfiar 
content  of  the  reactor  feed  exceeds  5.11 
percent  by  weight,  then  the  excess 
sulfur  over  the  average  sulfur  content  of 
the  reactor  feed  from  the  testing  results 
(which  is  4.89  percent  of  weight)  shall 
be  assumed  to  be  emitted  as  S02  from 
the  coker  CO-boiler  stack.  Our  letter 
provided  some  suggested  calculations 
for  determining  the  S02  emissions  from 
the  coker  CO-boiler  when  the  sulfur 
content  of  the  reactor  feed  exceeds  5.11 
percent  by  weight.  In  its  April  4,  2000 
letter,  the  MDEQ  provided  several 
reasons  why  it  did  not  agree  with  us. 
First,  the  MDEQ  did  not  believe  that  the 
data  supported  the  assxmiption  that  all 
sulfur  contained  in  the  reactor  feed  at 
concentrations  above  4.89  percent  is 
emitted  as  S02.  Second,  the  MDEQ 
concluded  that  such  an  approach  would 
do  nothing  to  improve  the  compliance 
monitoring  method;  it  would  simply  set 
an  arbitrary  limit  on  the  process  feed 
rate.  Third,  the  MDEQbeUeved  the 
empirical  method  was  reliable  within 
the  range  tested,  but  had  not  concluded 
that  the  empirical  method  was  not 
reliable  outside  that  range.  Rather,  the 
MDEQ  chose  to  reserve  judgement  on 
the  empirical  method's  reliability 
outside  the  testing  range.  Finally,  the 
MDEQ  believed  that  the  empirical 
method  would  be  used  infrequently.  In 
addition,  MDEQ  questioned  ihe  reasons 
for  our  suggested  calculations  for 
determining  S02  emissions  from  the 
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coker  CO-boiler  when  the  sulfur  content 
of  the  reactor  feed  exceeds  5.11  percent 
by  weight. 

We  still  believe  that  the  test  method 
should  cover  all  operating  scenarios:  as 
currently  written,  the  SIP  provides  no 
way  to  monitor  compliance  with  the 
limit  if  the  sulfur  content  of  the  reactor 
feed  exceeds  5.11  percent  by  weight. 
Because  the  limitations  are  not 
enforceable  under  all  scenarios,  we 
believe  the  SIP  does  not  satisfy  section 
110(a)(2)(A)  of  the  Act.  Therefore,  there 
needs  to  be  a  method  to  monitor 
compliance  when  the  sulfur  content  of 
the  reactor  feed  exceeds  5.11  percent  by 
weight.  That  method  could  be  similar  to 
the  approach  we  suggested  in  our  March 
4,  2000  letter,  or  some  other  acceptable 
method. 

With  respect  to  the  concern  regarding 
the  upper  bound  of  the  equation,  we 
indicated  in  our  March  4,  2000  letter  to 
MDEQ  that  the  compliance  monitoring 
equation  should  be  the  upper  bound  of 
the  95%  confidence  level  of  the 
equation,  in  lieu  of  the  "best  fit"  line 
through  the  test  data.  In  an  April  4,  2000 
letter  to  us,  MDEQ  indicated  that  it 
believed  the  "best  fit"  line  was 
appropriate  because  the  coefficient  of 
correlation  (r)  between  the  coker  fresh 
feed  rate  and  the  corresponding  S02 
emission  is  approximately  0.95,  and  the 
results  of  the  Relative  Accuracy  (RA) 
test  on  the  proposed  monitoring  method 
indicate  an  RA  of  4.9%.  An  r-value  0.95 
is  generally  considered  indicative  of  a 
very  strong  relationship.  Also,  MDEQ 
believed  that  under  our  S02  and  NOX 
CEMS  requirements,  CEMS  performance 
is  considered  acceptable  if  the  RA  tests 
yield  a  value  of  20%  or  less. 

We  still  believe  that  a  conservative 
approach  is  necessary  to  assure  that  the 
empirical  equation  will  adequately 
monitor  compliance  and  thus  assure 
attainment  of  the  NAAQS.  As  can  be 
seen  in  the  scatter  diagram  in  figure  1 
of  Tim  Schug's  August  16,  1999  letter  to 
the  MDEQ,  contained  in  document  # 
rV.C.-29,  there  are  many  points  above 
the  regression  line  (the  regression  line 
plus  a  constant  is  the  equation  used  to 
monitor  compliance  with  the  coker  CO- 
boiler  emission  limitation).  Therefore, 
the  regression  line  underestimates  the 
measured  emissions  for  these  points. 
Using  the  95%  confidence  interval  (or 
some  other  approvable  approach)  would 
assure  that  the  measured  emissions  for 
all  test  data  points  fall  below  the 
reCTession  line. 

Because  of  these  three  concerns,  we 
cannot  propose  to  fully  approve  the 
coker  CO-boiler  stack  emission 
limitation  and  attendant  compliance 
monitoring  method  in  sections  3(B)(1), 
2(A)(ll)(d)  and  4(C)  of  ExxonMobil's 


exhibit  A,  submitted  on  May  4.  2000. 
However,  we  believe  it  is  appropriate  to 
limitedly  approve  and  limitedly 
disapprove  these  provisions.  See 
discussion  above,  in  section  III. A. 3. 
concerning  limited  approval  and  limited 
disapproval  of  SIPS. 

Therefore,  we  are  proposing  to 
limitedlv  approve  and  limitedly 
disapprove  sections  2(A)(ll)(d).  3(B)(1) 
and  4(C)  of  ExxonMobil's  exhibit  A 
submitted  on  May  4,  2000.  We  believe 
the  emission  limitations  under  section 
3(B)(1)  are  enforceable  under  some  but 
not  all  scenarios.  Because  the  emission 
limitations  are  not  enforceable  under  all 
scenarios,  we  believe  the  SIP  does  not 
satisfy  section  110(a)(2)(A)  of  the  Act. 
We  believe  limitedly  approving  these 
provisions  will  strengthen  the  SIP. 
However,  we  believe  the  SIP  should  also 
be  revised  to  address  the  concerns 
mentioned  above.  As  indicated  in  a 
separate  action  published  today,  we 
intend  to  propose  a  FIP  to  gap-fill  those 
provisions  of  the  Billings/Laurel  SQ2 
SIP  which  are  being  disapproved.  We 
would  do  the  same  here.  If  this 
proposed  limited  disapproval  becomes  a 
final  action,  we  intend  to  address  these 
concerns  in  a  "IP. 

(5)  Other  Minor  Changes  to 
ExxonMobil's  Exhibit  A 

In  the  May  4,  2000  submittal,  other 
minor  changes  were  made  to 
ExxonMobil's  exhibit  A.  The  following 
sections  were  added  or  revised:  section 
3  was  revised  to  add  new  introductory 
text:  the  introductory  text  of  sections 
3(A)  and  3(B)  was  rewTitten  to  more 
clearly  explain  how  the  emission 
limitations  apply:  section  3(E)(3)  was 
revised  to  correct  a  referenced  date:  and 
sections  7(B)(l)(i)  and  7(C)(1)(1)  were 
added  and  sections  6(B)(7),  7(B)(1)(d). 
7(C)(1)(h),  7(C)(1)(d)  and  7(C)(1)(f)  were 
revised  because  of  other  changes  needed 
to  address  the  coker  CO-boiler  issue. 

We  believe  these  minor  changes  are 
acceptable  and  are  proposing  to  approve 
these  additions  and  revisions. 

(6)  Cenex  Sour  Water  Stripper  (SWS) 

In  our  July  28.  1999  action  (64  FR 
40803,  right  column)  we  proposed  to 
conditionally  approve  the  SIP  as  it 
applies  to  the  combustion  source 
emission  limitation  and  the  attendant 
compliance  monitoring  methods, 
sections  3(B)(2)  and  4(D)  (only  as  they 
apply  to  the  main  crude  heater), 
3(A)(1)(d),  4(B),  and  attachment  #2.  of 
Cenex's  exhibit  A,  based  on  the 
Governor's  commitment  to  revise 
attachment  #2  of  the  Cenex  exhibit. ^  We 


were  concerned  that  method  #6A  of 
attachment  #2.  which  contains 
analytical  method  used  to  determine  the 
H2S  concentration  in  the  sour  water, 
was  not  acceptable.  (The  H2S 
concentration  in  the  sour  water  is 
needed  to  monitor  compliance  with  the 
combustion  source  emission  limitation 
when  sour  water  stripper  emissions  are 
being  combusted  in  the  main  crude 
heater.) 

On  reviewing  the  May  4.  2000 
submittal  and  subsequent 
correspondence  from  the  State  and 
Cenex,  we  still  believe  the  revised 
method  #6A-1  (previously  called 
method  #6A)  of  attachment  #2  is  not 
acceptable.  On  March  10.  2000.  we 
submitted  comments  on  the  draft 
revision  of  attachment  #2  to  Cenex's 
exhibit  A  when  the  State  took  the  rule 
through  public  hearing.  See  document 
#IV.C-30.  We  wanted  assurance  that  the 
method  would  measure  all  sulfide 
compounds  and  that  no  sulfide 
compounds  would  be  lost  as  a  result  of 
collecting  and  analyzing  the  sample. 
The  State  responded  to  our  concern  in 
an  April  4,  2000  letter  to  us  [see 
document  #IV'.C-33)  and  subsequently 
followed  up  with  a  September  5,  2000 
telefax  containing  a  letter  from  Cenex  to 
the  MDEQ  dated  August  30.  2000  (see 
document  #IV'.C-38).  Based  on  the 
September  5.  2000  telefax  and  August 
30.  2000  Cenex  letter,  it  does  not  appear 
that  Cenex's  method  #6A-1  of 
attachment  #2  will  assure  that  all 
sulfide  compounds  will  be  measured 

Therefore,  we  believe  we  cannot 
propose  to  fully  approve  the  combustion 
source  emission  limitation  and 
attendant  compliance  monitoring 
methods— sections  3(A)(1)(d).  3(B)(2). 
4(B),  4(D)  and  method  #6A-1  of 
attachment  #2  of  the  Cenex  exhibit. 
However,  we  do  not  believe  it  is 
appropriate  to  limitedly  approve  and 
limitedly  disapprove  these  provisions 
(excluding  "or  in  the  flare"  and  "in  the 
flare"  in  sections  3(B)(2)  and  4(D)).  See 
discussion  above,  in  section  III. A. 3. 
concerning  limited  approval  and  limited 
disapproval  of  SIPS. 

Therefore,  we  are  proposing  to 
limitedly  approve  and  limitedly 
disapprcve  sections  3(B)(2)  and  4(D) 
(excluding  "or  in  the  flare"  and  "in  the 
flare"  in  both  sections).  3(A)(1)(d),  4(B). 
submitted  on  July  29.  1998.  and  method 


^  Because  we  believe  the  emission  limit  and 
compliance  monitoring  method  are  not  separable. 


in  addition  to  proposing  conditional  appro\'al  of  the 
compliance  monitoring  method  in  attachment  #2  of 
Cenex  s  exhibit,  we  also  proposed  conditional 
approval  of  the  emission  limit  and  other  related 
provisions  in  Cenex's  exhibit  .^lso.  we  proposed  to 
conditionally  approve  all  of  attachment  #2  of 
Cenex's  exhibit.  We  should  have  limited  our 
proposed  conditional  approval  to  only  method  t6A 
of  attachment  *2  of  Cenex's  exhibit. 
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#6A-1  of  attachment  #2  of  the  Cenex 
exhibit  A  submitted  on  May  4.  2000  We 
believe  the  emission  limitations  under 
3(A)(1)(d)  are  enforceable  under  most 
but  not  all  scenarios.  The  emission 
limitations  may  not  be  enforceable 
when  sour  water  stripper  overheads  are 
burned  in  the  main  crude  heater. 
Because  the  limitations  are  not 
enforceable  under  all  scenarios,  we 
believe  the  SIP  does  not  meet  section 
110(a)(2)(A)  of  the  Act.  We  believe 
limitedly  approving  these  provisions 
will  strengthen  the  SIP.  However,  we 
believe  the  SIP  should  also  be  revised  to 
address  the  enforceability  concern.  As 
indicated  in  a  separate  action  published 
today,  we  intend  to  proposed  a  FIP  to 
gap-hll  those  provisions  of  the  Billings/ 
Laurel  802  SEP  which  are  being 
disapproved.  We  would  do  the  same 
here.  If  this  proposed  limited 
disapproval  becomes  a  final  action,  we 
intend  to  address  these  concerns  in  a 
FIP. 

B  What  Happens  When  EPA  Approves 
Parts  of  the  State  of  Montana's  Plan'' 

One  we  approve  a  SIP,  or  parts  of  a 
SIP,  the  portions  approved  are  legally 
enforceable  by  us  and  citizens  under  the 
Act. 

C.  What  Happens  When  EPA  Limitedly 
Approves  or  Limitedly  Disapproves 
Parts  of  the  State  of  Montana's  Plan? 

Once  we  limitedly  approve/ 
disapprove  a  SIP.  or  parts  of  SIP.  the  SIP 
provisions  are  legally  enforceable  by  us 
and  citizens  under  the  Act.  Under  a 
limited  approval/disapproval  action,  we 
approve  and  disapprove  the  entire  rule 
even  though  parts  of  it  do  and  parts  do 
not  satisfy  requirements  under  the  Act. 
The  rule  remains  a  part  of  the  SIP, 
however,  even  though  there  is  a 
disapproval,  because  the  rule 
strengthens  the  SIP.  The  disapproval 
only  concerns  the  failure  of  the  rule  to 
meet  specific  requirements  of  the  Act 
and  does  not  affect  incorporation  of  the 
rule  as  part  of  the  approved,  federally 
enforceable  SIP. 

rV.  Request  for  Public  Comment 

We  are  soliciting  public  comment  on 
all  aspects  of  this  proposed  SIP 
rulemaking  action.  Send  you  comments 
in  duplicate  to  the  address  listed  in  the 
front  of  this  Notice.  We  will  consider 
your  comments  in  deciding  our  final 
action  if  your  letter  is  received  before 
[insert  date,  30  days  from  publication). 

V.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 


entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

C.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  impUcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  proposes  to  partially  or  limitedly 
approve  and  limitedly  disapprove  a 
state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirement  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

D.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  goverrunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  action  does  not  involve  or  impose 
any  requirements  that  affect  Indian 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

E.  Executive  Order  13211 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  partial  and  limited 
approval  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
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imposing.  Moreover,  due  to  the  nature 
of  the  Federal-State  relationship  under 
the  Clean  Air  Act.  preparation  of 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Moreover,  EPA's  proposed  limited 
disapproval  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  limited  disapproval  action 
only  affects  two  industrial  sources  of  air 
pollution  in  Billings/Laurel,  Montana: 
Cenex  Harvest  Cooperatives  and 
ExxonMobil  Company,  USA.  Only  a 
limited  number  of  sources  are  impacted 
by  this  action.  Furthermore,  as 
explained  in  this  action,  the  submission 
does  not  meet  the  requirements  of  the 
Clean  Air  Act  and  EPA  cannot  approve 
the  submission.  The  proposed  limited 
disapproval  will  not  affect  any  existing 
State  requirements  applicable  to  the 
entities.  Federal  disapproval  of  a  State 
submittal  does  not  affect  its  State 
enforceability.  Therefore,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepared  a  budgetary  impact  statement 
to  accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  partial  and  limited  approval 
and  limited  disapproval  actions  do  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  partially  and  limitedly 
approve  and  limitedly  disapprove  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

H  Sational  Technology  Transfer  and 
Advancement  Act 

•Section  12  uf  the  National  Technology 
Transfer  and  Advancement  .■^ct 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  N'TT.\A. 
EPA  must  consider  and  use  "voluntary- 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeepmg 
requirements,  Sulfur  oxides. 

Authority:  42  U  S  C  7401  et  seq 
March  26.  2002 
Jack  M.  McGraw, 

.Acting  Regional  Administrator.  Region  8 
[FR  Doc.  02-10333  Filed  5-1-02;  8  4.S  am! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart35 

[Docltet  No.  RM02-1-000] 

Standardization  of  Generator 
Interconnection  Agreements  and 
Procedures;  Notice  of  Proposed 
Rulemaking 

April  24,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Energy 
Regulator^'  Commission  (Commission)  is 
proposing  to  amend  its  regulations  to 
require  public  utilities  to  file  the 
standardized  interconnection  agreement 
and  procedures  we  will  adopt  in  this 
proceeding  and  to  take  and  provide 
interconnection  service  under  them. 
The  agreement  and  procedures  also 
would  applv  to  any  non-public  utility 
that  seeks  voluntan,"  compliance  with 
jurisdictional  transmission  tariff 
reciprocity  conditions. 
DATES:  Comments  are  due  lune  17.  2002. 
Comments  should  not  e.xceed  30 
double-spaced  pages  and  should 
include  an  executive  summary. 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary',  Federal  Energy  Regulaton,- 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Rooney  (Technical  Information), 
Office  of  Market,  Tariffs  and  Rates. 
Federal  Energy  Regulatory' 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  (202)  501- 
5546. 
Roland  Wentworth  (Technical 
Information),  Office  of  Market.  Tariffs 
and  Rates,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208- 
1288. 
Michael  G.  Henry  (Legal  Information). 
Office  of  the  General  Counsel.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426.  (202)  208-0532, 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  electric  power  industry  continues 
to  be  an  industiy  in  transition.  Where 
the  industry  was  once  primarily  the 
domain  of  large,  vertically  integrated 
utilities  providing  power  at  cost-based 
rates,  companies  selling  unbundled 
power  at  rates  set  by  competitive 
markets  have  become  common.  But 


balanced  market  rules  and  sufficient 
infrastructure  continue  to  be  essential 
for  achieving  a  seamless  nationwide 
power  market  that  will  provide 
customers  with  reasonably  priced  and 
reliable  service. 

The  Commission  continues  to  work  to 
encourage  fully  competitive  bulk  power 
markets.  The  effort  took  its  first  big  step 
with  Order  No.  888.'  which  required 
public  utilities  to  provide  others 
comparable  access  to  their  transmission 
lines,  and  continued  with  Order  No. 
2000,-  which  began  the  process  that  will 
result  in  the  development  of  a  small 
number  of  Regional  Transmission 
Organizations  (RTOs).  Where  necessary, 
the  Commission  has  taken  action  to 
complete  the  establishment  of  robust, 
seamless,  competitive,  wholesale 
electric  markets.  To  this  end,  the 
Commission  currently  is  preparing  a 
rulemaking  on  Standard  Market  Design 
that  will  propose  a  reformed  open 
access  transmission  tariff  (OATT)  that 
will  be  applicable  to  RTOs  and  other 
public  utilities  that  own,  operate,  or 
control  interstate  transmission  facilities. 

While  the  subject  of  interconnection 
arose  in  the  Order  No.  888  rulemaking, 
no  explicit  reference  to  interconnection 
appeared  in  the  pro  forma  tariff. 
Nevertheless,  interconnection  is  a 
critical  component  of  open  access 
transmission  service,  and  standard 
interconnection  agreements  and 
procedures  are  essential  for  providing 
the  right  incentives  for  both 
transmission  providers  and  generators. 
Good  interconnection  standards  and 
procedures  will  serve  several  important 
functions:  they  will  encourage  needed 
investment  in  infrastructure,  limit 
opportunities  for  transmission  providers 
to  favor  their  own  generation,  and  ease 
entry  for  competitors  while  ensuring 
efficient  siting  decisions. 

To  date,  the  Commission  has 
addressed  interconnection  issues  on  a 
case-by-case  basis.  However,  these 
issues  have  arisen  with  increasing 


'  Promoting  Wholesale  Competition  Through 
Open  .^ccess  Non-Discriminatory'  Transmission 
Services  by  Public  Utilities  and  Recover)'  of 
Stranded  Costs  bv  Public  Utilities  and  Transmitting 
Utilities,  Order  No  888.  61  Fed.  Reg.  21,540  (May 
10.  1996),  FERC  Slats,  and  Regs.  131.036  (1996). 
order  on  reh'g.  Order  No  888-A,  62  Fed.  Reg. 
12.274  (March  14,  1997).  FERC  Stats.  &  Regs. 
131.048  (1997).  order  on  re/i'^.  Order  No.  888-B  . 
81  FERC  1 61.248  (1997),  order  on  reh'g,  Order  No. 
888-C  .  82  FERC  1 61,046  (1998).  affd  in  relevant 
part  sub  pom.  Transmission  Access  Policy  Study 
Group  V  FERC.  225  F.3d  667  (D.C.  Cir.  2000),  affd 
sub  nom.  New  York  v  FERC,  122  S.Ct.  1212  (2002). 

'  Regional  Transmission  Organizations,  Order  No. 
2000.  65  Fed.  Reg.  809  (Jan.  6,  2000),  FERC  Stats. 
&  Regs.  1 31.089  (1999).  order  on  reh'g.  Order  No. 
2000-A.  65  Fed.  Reg.  12,088  (March  8,  2000),  FERC 
Stats.  &  Regs.  1  31,092  (2000),  affd  sub  nom.  Public 
Util  Dist.  No.  1  V.  FERC,  272  F.3d  607  (D.C.  Cir. 
2001). 


frequency  as  competitive  markets  have 
reacted  to  supply  shortages.  Generators 
seeking  to  build  and  interconnect  their 
new  energy  resources  with  interstate 
transmission  have  been  hindered  by  the 
lack  of  standardized  interconnection 
procedures  and  agreements  that  would 
enable  an  expeditious  and  economic 
approval  and  construction  process.  As 
discussed  below,  it  has  become 
apparent  that  the  case-by-case  approach 
is  insufficient  to  address  these  problems 
and  there  is  a  pressing  need  for  a  single, 
uniformly  applicable  interconnection 
agreement  and  set  of  procedures.  Having 
a  standardized  set  of  procedures 
applicable  to  all  interstate  transmission 
facilities  will  expedite  the  development 
of  new  generation. 

Our  effort  to  address  interconnection 
issues  generically  presents  numerous 
challenges.  The  electric  industry  is 
faced  with  the  competing  need,  on  the 
one  hand,  for  additional  generation  and 
transmission  infrastructure  that  will 
ensure  reliability  and,  on  the  other 
hand,  for  efficient  price  signals  for 
appropriate  siting.  Efficiency 
considerations  include  the  assignment 
of  cost  responsibility  for  system 
upgrades  necessary  to  interconnect  a 
new  generator. 

To  properly  implement  an 
interconnection  agreement  and  set  of 
procedures,  numerous  issue's  must  be 
resolved,  among  them:  (1)  How  to 
ensure  that  accurate  interconnection 
studies  are  produced  in  a  timely 
fashion;  (2)  the  extent  to  which  any 
transmission  data  necessary  for 
interconnection  should  be  made 
transpeirent  (i.e.,  available  to  all);  (3) 
how  to  create  the  proper  incentives  for 
transmission  providers  to  treat  all 
generation  comparably;  (4)  how  to 
allocate  equitably  the  costs  and  benefits 
of  siting  generation;  and  (5)  who  should 
pay  for  the  costs  of  system  upgrades 
associated  with  interconnection, 
including  the  issue  of  whether  the 
generator  should  be  required  to  initially 
finance  the  cost  of  systems  upgrades 
associated  with  interconnection. 

The  effort  to  generically  address  cost 
responsibility  for  system  upgrades 
necessary  to  interconnect  new 
generators  is  further  complicated  by 
prior  treatment  of  these  costs  for 
existing  Transmission  Providers'  system 
facilities  that  are  necessary  to 
interconnect  their  own  generators  to  the 
transmission  system.  With  the  exception 
of  the  generator  step-up  transformers 
(GSUs),  Transmission  Providers' 
interconnection  facility  costs  are  usually 
recovered  through  the  Transmission 
Providers'  OATT  rates,  even  when  those 
focilities  are  radial  or  would  not 
otherwise  be  necessary  but  for  the 
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Transmission  Providers'  generator. 
Treating  Transmission  Providers'  own 
generation  different  than  generation 
owned  by  others  may  put  the  other 
generators  at  a  competitive 
disadvantage. 

The  proposed  rule  proposes  a 
standard  interconnection  agreement  (lA) 
and  standard  interconnection 
procedures  (IP)  that  will  be  made  part 
of  existing  and  future  OATTs.  The 
Commission  believes  that  these 
documents  will  ensure  that  reliability 
needs  will  be  met  while  providing  a 
reasonable  balance  between  competing 
needs  for  uniformity  and  flexibility. 

II.  Discussion 

A.  The  Need  for  Generic  Action 

Order  No.  888  set  forth  the 
Commission's  open  access  principles  as 
they  apply  to  transmission  service,  but 
it  did  not  directly  address  generator 
interconnections.  Later,  in  Tennessee 
Power  Company  [Tennessee],  90  FERC 
%  61,238  (2000).  the  Commission 
clarified  that  interconnection  is  an 
element  of  transmission  service  and 
must  be  offered  under  the  terms  of  the 
pro  forma  tariff.  In  Tennessee  we 
encouraged,  but  did  not  require, 
transmission  providers  to  revise  their 
open  access  tariffs  to  include 
interconnection  procedures,  including 
standard  interconnection  agreements 
and  specific  criteria,  procedures, 
milestones,  and  time  lines  for  evaluating 
intercormection  requests.  * 

Accordingly,  a  number  of 
transmission  providers  have  filed 
interconnection  procedures  as  part  of 
their  pro  forma  tariffs.''  Some  of  these 
providers  have  filed  pro  forma 
interconnection  agreements;  others  have 
submitted  only  procedures  explaining 
how  interconnection  requests  will  be 
processed. 

However,  many  industry  participants 
remain  dissatisfied  with  existing 


'  See.  e.g..  Commonwealth  Edison  Co..  91  FERC 
1161.083(2000) 

•*  See.  e.g..  American  Electric  Power  Ser\'ice 
Corp..  91  FERC  %  61,308  (2000],  order  denying  reh'g 
and  granting  clarification.  94  FERC  1  61 .  166  (2001 ). 
order  dismissing  request  for  clarification.  95  FERC 
1161,130  (2001).  appeal  docketed  sub  nom. 
Tenaska.  Inc.  v.  FEflC.  No.  01-1194  (D,C.  Cir.  .«ipril 
23.  2001);  Southwest  Power  Pool.  Inc..  92  FERC 
1161.109  (2000).  Carolina  Power*  Light  Co..  93 
FERC  1  61.032  (2000).  rehg  denied.  94  FERC 
1161,165  (2001),  appeal  docketed  sub  nom. 
Tenaska.  Inc.  v.  FERC.  No.  01-1195  (D,C.  Cir.  .^pril 
23.  2001);  Virginia  Electric  &  Power  Co..  93  FERC 
1161.307  (2000).  order  on  clarification.  94  FERC 
161,045  (2001).  re/i'gdemed.  94  FERC  1161.164 
(2001).  appeal  docketed  sub  nom.  Tenaska.  Inc.  v. 
FERC.  No.  01-1196  (DC.  Cir.  April  23.  2001): 
Consumers  Energy  Co..  93  FERC  1  61.339  (2000). 
order  on  reb  'g  and  clarification.  94  FERC  H  61 .230 
(2001).  order  on  clarification  and  denying  reb'g.  95 
FERC  1161.131  (2001). 


interconnection  policy  and  procedures. 
In  a  number  of  contexts,  the 
Commission  has  received  comments 
from  both  generators  and  transmission 
providers  concerning  existing 
interconnection  policy  and  procedures. 

Generators  assert,  among  other  things, 
that:  (1)  They  have  experienced 
difficulty  securing  interconnection 
without  requesting  deliver%\  (2)  the 
treatment  they  receive  is  not  comparable 
to  the  treatment  received  by  the 
transmission  provider's  own  generation, 
(3)  system  upgrade  costs  charged 
initially  to  generators  are  sometimes  not 
related  to  the  interconnection.  (4)  there 
are  delays  and  uncertainty  due  to  the 
lack  of  binding  commitments  and  firm 
deadlines  in  the  transmission  providers' 
pro  forma  tariffs,  and  (5)  there  is  a  lack 
of  transparency  of  transmission 
information  needed  to  make  an 
independent  assessment  of  the  impact 
of  an  interconnection  request. 

Transmission  providers  argue  that 
they  need:  (1)  Minimum  commitments 
from  generators  seeking  to  interconnect 
prior  to  performing  studies  to  weed  out 
those  who  will  likely  never 
interconnect,  resulting  in  a  more 
manageable  and  realistic  queue,  (2) 
assurance  that  their  control  area  will 
benefit  from,  or  at  least  not  be  burdened 
by,  adding  generators,  particularly  when 
the  new  generator  seeks  to  locate  on  one 
system  but  serve  load  on  another,  and 
(3)  improved  communication  between 
the  generators  and  the  loads  they  ser\'e. 

Interconnection  plays  a  crucial  role  in 
bringing  much-needed  generation  to  the 
grid.  We  expect  that  a  standard 
interconnection  agreement  and  set  of 
procedures  will  resolve  these  disputes 
and  foster  increased  economic 
generation  development  and  reliability 
through  appropriate  incentives  for  both 
transmission  providers  and  generators. 
Accordingly,  the  Commission  proposes 
to  adopt  a  standard  generator 
interconnection  agreement  and  standard 
generator  interconnection  procedures. 
These  will  be  required  as  amendments 
to  the  OATTs  of  all  public  utilities  that 
own,  operate,  or  control  transmission 
facilities  under  the  Federal  Power  Act 
(FPA). 

B.  Legal  Authority 

In  fulfilling  its  responsibilities  under 
FPA  sections  205  and  206,^>  the 
Commission  is  required  to  address,  and 
has  the  authority  to  remedy,  undue 
discrimination.  The  Commission  must 
ensure  that  the  rates,  contracts,  and 
practices  affecting  jurisdictional 
transmission  do  not  reflect  an  undue 
preference  or  advantage  and  are  just  and 


reasonable.  Additionally,  as  discussed 
in  Order  No.  888.  there  is  a  substantial 
body  of  case  law  that  holds  that  the 
Commission's  regulatory  authority 
under  the  FPA  "clearly  carries  with  it 
the  responsibility  to  consider,  in 
appropriate  circumstances,  the 
anticompetitive  effects  of  regulated 
aspects  of  interstate  utility  operations 
pursuant  to  [FPA]  §§  202  and  203.  and 
under  like  directives  contained  in 
§§  205.  206.  and  207."  "  The  Supreme 
Court  recently  affirmed  the 
Commissions  decision  to  exercise  this 
authority  and  require  non- 
discriminatory (comparable)  open 
access  as  a  remedy  for  undue 
discrimination." 

In  Order  No.  888,  the  record  showed 
that  public  utilities  owning  or 
controlling-jurisdictional  tremsmission 
facilities  had  the  incentive  to  engage  in, 
and  had  engaged  in.  unduly 
discriminatory  transmission  practices." 
The  Commission  also  thoroughly 
discussed  the  legislative  history  and 
case  law  involving  sections  205  and 
206.  and  concluded  that  as  a  matter  of 
law.  it  had  the  authority  and 
responsibility  to  remedy  the  undue 
discrimination  it  had  found  by  requiring 
mandatory  open  access,  and  that  it 
could  do  so  through  a  rulemaking  on  a 
generic.  industr\'-wide  basis." 

After  issuing  Order  No.  888,  the 
Commission  identified  interconnection 
as  an  element  of  transmission  service 
that  is  required  to  be  provided  under  the 
open  access  pro  forma  tariff.'"  Thus,  the 
Commission  may  order  generic 
interconnection  terms  and  procedures 
pursuant  to  its  authority  to  remedy 
undue  discrimination  and  preferences 
under  sections  205  and  206  of  the  FP.A 
and  further  described  in  Order  No.  888. 

C.  Commission  Interconnection  Case 

Law 

The  Commission's  current 
interconnection  policy  informs  this 
generic  effort.  The  cases  addressing 
interconnection  have  been  preoccupied 
with  drawing  distinctions  between 
interconnection  and  network  facilities, 
and  between  interconnection  service 
and  transmission  ser\'ice.  The 
Commission  has  developed  a  simple  test 


5  16  U.S.C.  824d,  8246  (1994). 


f- Gulf  States  L'tils.  Co.  v,  FPC.  411  US.  747.  758- 
59  (1973),  see  City  of  Huntingburg  v.  FPC.  498  F  2d 
778.  783-84  (D.c'  Cir.  1974)  (noting  Commission 
duty  to  consider  the  potential  anticompetitive 
effects  of  a  proposed  interconnection  agreement). 

'Sew  Yorkx  FERC.  122  S.Ct.  1212  (2002)  . 

"Order  No.  888  at  31.679-84;  Order  No  888-A 
at  30.209-10 

"Order  No  888  at  31.668-73.  31.676-79;  Order 
No  888-A  at  30,201-12,  TAPS  v.  FERC.  225  F.3d 
667,  687-88  (DC.  Cir.  2000] 

1"  See  Tennessee  Power  Co  .  90  FERC  1  61 .238  at 
b-[.76\.  rehg  dismissed,  9\  FERC161.271  (2000). 
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for  distinguishing  interconnection  from 
transmission  facilities:  network  facilities 
include  all  facilities  at  or  beyond  the 
point  where  the  customer  or  generator 
connects  to  the  grid."  It  follows  that 
interconnection  facilities  are  those 
found  between  the  generator  and  the 
grid  connection. 

Regarding  the  services  themselves,  the 
Commission  has  clarified  that  a 
generator  need  not  enter  into  a 
fransmission  service  agreement  to 
interconnect  with  a  transmission 
system.'^  At  the  same  time, 
interconnection  service  or  an 
interconnection  by  itself  does  not  confer 
any  delivery  rights  from  the  generating 
facility  to  any  points  of  delivery. ^^ 
Thus,  the  Commission  has 
distinguished  the  upgrades  and  services 
related  to  interconnection  and  those 
related  to  transmission  when  a  customer 
secures  the  interconnection  component 
of  transmission  service  separately  from 
the  delivery  component.'-' 

D.  Interconnection  ANOPR 

The  Commission  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANOPR)  on  October  25.  2001. »»  As  a 
point  of  departure,  the  ANOPR 
presented  the  Standard  Generator 
biterconnection  Agreement  and 
Generation  Interconnection  Procedure 
of  the  Electric  Reliability  Council  of 
Texas  CERCOT).'«  The  Commission 
supplemented  and  modified  the  ERCOT 
documents  with  various  "best 
practices"  that  were  identified  in 
Attachment  A  to  that  order.  These  "best 
practices"  were  based,  in  part,  on 
generator  interconnection  agreements 
and  procedures  that  have  been  approved 
by  the  Commission  in  past  cases.  The 
ANOPR  also  instructed  the  parties  to 
assiune  that  the  Commission's  ciurent 
pricing  policy,  as  described  in  an 
ANOPR  attachment,  would  remain 
effective. 

Commenters  advocating  a  standard 
agreement  and  procedures  other  than 
the  ERCOT  model  as  supplemented  and 
modified  by  the  "best  practices"  in 


"  Entergv  Gulf  States,  Inc..  98  FERC 1 61.014  at 
61.023,  rehg  denied.  99  FERC1  (2002);  see 

Public  Service  Co.  of  Colorado,  59  FERC  161.311 
(1992),  rehg  denied.  62  FERC161,013  at  61.061 
(1993). 

'i Tennessee  Power  Co..  90  FERC  161.238  at 
61,761  (2000). 

"  See  Arizona  Public  Service  Co..  94  FERC 
1 61 .027  at  61 .076.  order  on  reh  'g.  94  FERC  1 61 ,267 
(2001). 

'*  Nevada  Power  Co..  97  FERC  1 61 ,227  at 
62.035-36  (2001).  rehg  pending  [Sevada  Power] 

'5  Standardizing  Generator  Interconnection 
Agreements  Procedures.  Advance  Notice  of 
Proposed  Rulemaking.  66  Fed.  Reg.  55.140  (Nov.  1, 
2001).  FERC  Stats.  &  Regs.  1  35,540  (2001). 

'•The  ERCOT  agreement  and  procedures  were 
attached  to  the  ANOPR  as  Appendix  A, 


Attachment  A  were  asked  to  specify  in 
detail  how  their  proposals  differed  and 
were  superior  to  or  more  appropriate 
than  the  ERCOT-plus-best-practices 
model. 

The  Commission  also  initiated  a 
consensus-making  process  for  industry 
participants  in  which  interested 
members  of  the  electric  industry, 
government  and  public  had  an 
opportunity  to  provide  meaningful 
input. 

Public  meetings  of  the  stakeholders 
were  conducted  from  November  2001 
through  January  2002  and  included 
plenary  sessions,  private  caucuses  and 
drafting  sessions.  An  interactive  web 
site  was  established,  which  permitted 
any  interested  participant  to  view,  post, 
and  access  documents,  and  post 
comments.  These  procedures  made  it 
possible  for  interested  persons 
anywhere  to  participate.  Public 
meetings  generally  were  held  at  the 
Conmiission  but  also  in  Philadelphia 
and  Denver  in  response  to  the  National 
Association  of  Regulatory  Utility 
Commissioner's  (NARUC's)  request  that 
we  hold  some  meetings  outside  of 
Washington,  DC. 

Consensus  was  largely  reached  by  the 
participants  on  the  scope  of 
intercormection  service,  responsibility 
for  facilities,  and  interconnection 
procedures  and  agreements.  Two 
drafting  groups  developed  standard  lA 
and  IP  documents.  These  drafting 
groups,  generally  comprising 
representatives  from  each  of  the  electric 
market  segments,  met  intensively  for 
three  weeks  in  December  2001  and 
January  2002.  Their  efforts  resulted  in 
two  documents  that  have  largely  shaped 
the  text  of  this  NOPR.  We  will  refer  to 
these  documents  as  the  Consensus  lA 
and  IP  (while  recognizing  that  a 
consensus  was  not  reached  on  all 
matters). 

The  drafting  groups  reached 
agreements  on  many  issues  and 
successfully  narrowed  the  areas  of 
disagreement.  The  Consensus  lA  and  IP 
present  alternative  positions  for  certain 
provisions.  For  others,  there  is  a 
reasonable  degree  of  consensus  among 
the  industry  participants.  No  party, 
however,  has  endorsed  all  parts  of  either 
Consensus  LA  or  IP,  or  even  all  parts  of 
all  alternative  provisions  proposed  by 
the  sector  to  which  that  party  belongs. 
In  addition,  some  of  the  Consensus  lA 
and  IP  provisions  ^'^  have  not  been 
discussed  by  the  Drafting  Groups 
because  of  lack  of  time. 

The  consensus  proposal  was  also  the 
subject  of  a  public  meeting  held  on 


January  17-18,  2002.18  Moreover,  by 
February  1,  2002,  more  than  120  parties 
had  filed  comments  on  the  ERCOT-plus- 
best-practices  model  as  well  as  on  the 
Consensus  lA  and  IP.  On  the  whole,  the 
commenters  support  the  Commission's 
efforts  to  standardize  generator 
interconnection  procedures  and 
intercormection  agreements  to  promote 
efficiency  in  energy  markets.  The 
commenters,  however,  also  raise 
questions  with  respect  to  specific 
provisions  in  the  interconnection 
agreements  and  procedures.  We  will  not 
address  the  comments  in  detail  in  this 
NOPR,  since  we  are  requesting  further 
comment,  but  they  have  informed  oiu 
analysis  of  the  issues. 

E.  ANOPR  Comments  on  the  LA  and  IP 

Although  the  parties  did  not  reach 
consensus  on  all  provisions,  the 
documents  reflect  substantial  consensus 
among  diverse  interests.  The 
Commission  used  these  documents  and 
the  subsequent  comments  to  create  the 
proposed  standardized  LA  and  IP 
documents  ("NOPR  lA  and  IP"). 
Generally,  the  NOPR  uses  the 
Consensus  LA  and  IP  provisions  where 
there  was  consensus.  When  the 
participants  could  not  reach  consensus 
on  a  particular  issue  and  options  were 
presented  in  the  filed  agreement  and 
procedures,  we  sought  to  minimize 
barriers  to  entry  of  new  generation  as 
much  as  possible  without  increasing  the 
risk  of  reliability  problems.  Where 
issues  remained  unresolved  and  no 
options  were  presented,  the  proposal 
generally  adopts  the  ERCOT  text.  Also, 
the  proposal  generally  adopts  the 
ERCOT  text  where  the  parties  noted 
they  had  changed  the  text  but  had  not 
completed  their  discussions  before 
filing  the  documents. 

With  certain  exceptions,  the  majority 
of  Generators  and  Transmission 
Providers  endorse  the  inclusion  of  two 
products  (Energy  and  Network  Resource 
intercormection  Services  i^)  in  the 
Consensus  LA  and  IP.  Likewise,  most 
Generators  and  Transmission  Providers 
agree  in  concept  with  the  principles 
governing  queuing  and  restudy 


''Sixteen  of  31  articles  of  the  Consensus  lA  had 
not  been  discussed  by  the  lA  Drafting  Group. 


>»  Notice  of  Staff  Public  Meeting.  67  Fed.  Reg.  887 
(Jan.  8.  2002). 

'«  Energy  Resource  Interconnection  Service 
allows  the  Generator  to  connect  its  Facility  to  the 
Transmission  System,  thereby  becoming  eligible  to 
deliver  output  using  existing  firm  or  non-firm 
capacity  on  an  "as  available"  basis.  lA  4.1.1.1. 
Network  Resource  Interconnection  Service  allows 
the  Generator  to  connect  its  Facility  in  a  manner 
comparable  to  that  in  which  the  Transmission 
Provider  integrates  its  generating  facilities  to  service 
native  load  or,  in  an  independent  system  operator 
(ISO)  or  RTO  with  market-based  congestion 
management,  as  in  the  same  manner  as  other 
Network  Resources.  lA  4.1.2.1. 
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provisions  set  forth  in  the  Consensus  lA 
and  IP. 

While  the  Generators  and 
Transmission  Providers  agree  that  the 
differences  between  the  parties  have 
narrowed  significantly,  disagreements 
remain.  The  following  section  discusses 
several  of  the  disagreements  and  how 
we  decided  what  to  propose  in  the 
NOPR  lA  and  IP. 

1 .  Coordination  With  Affected  Third 
Party  Systems  (IP  §3.5) 

The  interconnection  of  a  generator 
may  affect  other  systems.  This  requires 
the  Transmission  Provider  to  coordinate 
studies  and  upgrades  to  accommodate 
the  interconnection  request. 
Transmission  Providers  suggest 
language  that  requires  only  reasonable 
efforts  to  coordinate  with  affected  third- 
party  systems.  Generators  generally 
want  transmission  providers  and 
affected  third  parties  to  be  responsible 
for  coordinating  and  performing  all 
necessary  studies  and  upgrades. 
Generators  also  do  not  want  to 
condition  interconnection  on  the 
completion  of  third-party  upgrades. 

The  NOPR  IP  adopts  the  Generators' 
position.  We  believe  that  their  approach 
reduces  unnecessary  delay  by 
recognizing  that  where  multiple 
transmission  systems  are  affected, 
coordination  studies  and  upgrades  must 
be  performed  for  the  successful 
completion  of  a  new  generation  project. 
We  agree  with  the  Generators  that  the 
alternative  would  likely  delay  the 
completion  of  the  interconnection 
project  through  an  iterative  or 
sequential  study  process.  Also,  as  we 
explicitly  stated  in  Nevada  Power,  third- 
party  interconnection  studies  and 
network  upgrades  do  not  apply  to 
interconnection  but  to  transmission 
delivery  service.^o  So,  while  the 
generator  can  get  interconnected  to  the 
Transmission  Provider's  system,  it 
cannot  deliver  or  may  not  be  able  to 
deliver  all  of  its  power  for  the  facility 
until  the  third-party  upgrades  are 
completed.  Finally,  by  mandating  that 
the  siffected  third  party  coordinate 
interconnection  study  and  network 
upgrades  emd  additional  processes  with 
the  Transmission  Provider,  it  gives 
Transmission  Providers  another 
incentive  to  move  quickly  to  become 
RTOs  because  RTO  structure  requires 
greater  regional  coordination  and  a 
move  to  single  system  planning. 


™  Nevada  Power  Co..  97  FERC  1  61.227  at 
62,035-36  (2001).  reh  'g  pending. 


2.  Interconnection  Construction 
Acceleration  (IP  §  12.3) 

Under  certain  circumstances. 
Transmission  Providers  may  wish  to 
accelerate  construction  of  network 
facihties  either  on  their  own  initiative 
or  to  accommodate  another  generator's 
request  to  do  so.  Transmission  Providers 
want  the  ability  to  accelerate  the 
construction  of  network  upgrades 
without' having  to  consult  with  the 
generator  who  will  be  charged  for  the 
upgrade.  Generators  agree  that 
acceleration  should  be  permitted  and 
generally  agree  with  paying  for 
accelerated  upgrades  as  long  as  they 
either  receive  credits  or  are  reimbursed 
by  the  generator  requesting  the 
accelerated  construction.  But  Generators 
maintain  that  the  Transmission  Provider 
should  bear  the  costs  of  any  accelerated 
construction  it  undertakes  for  its  own 
benefit  or  for  the  benefit  of  another 
generator  without  consultation  with  the 
Generator. 

The  NOPR  IP  adopts  the  Generators' 
proposal.  The  Commission  believes  that 
it  is  important  to  allow  Transmission 
Providers  to  accelerate  the  construction 
of  network  upgrades.  The  approach 
offered  by  the  Generators  offers 
generators  fair  compensation  (in  the 
form  of  transmission  credits)  for  costs 
that  will  be  repaid  by  the  Transmission 
Provider  once  the  Transmission 
Provider  recovers  them  from  the 
generator  requesting  accelerated 
construction.  It  does  not  appear 
reasonable  that,  where  a  generator  is 
expected  to  pay  for  construction  of 
facilities,  the  Transmission  Provider 
could  accelerate  the  timing  and 
therefore  the  need  for  financing  without 
prior  consultation. 

3.  Small  Generator  Interconnection 
Issues  (IP  §  14;  IP  Appendix  6) 

Small  Generators  want  the  ability  to 
interconnect  without  having  to  pay  the 
cost  of  the  interconnection  studies  and 
upgrades  or  having  to  deal  with  local 
and  state  regulatory  requirements  that 
may  hinder  development.  NARUC,  state 
regulatory  agencies  and  certain 
Transmission  Providers  request  that  the 
Commission  state  unequivocally  that 
states  have  jurisdiction  over  distribution 
systems  and  clarify  that  the 
Commission's  treatment  of  Small 
Generators  applies  only  to  transmission. 

The  actions  proposed  here  are  well 
within  the  authority  granted  to  the 
Commission  in  the  FFA;  it  is  clear  that 
the  FFA  grants  federal  jurisdiction  over 
transmission  by  a  public  utility  in 
interstate  commerce  and  when  public 
utilities  make  sales  for  resale  in 


interstate  commerce.-'  Within  this 
jurisdiction,  we  propose  that  the  NOPR 
LA  and  IP  will  apply  only  when  a 
generator  interconnects  to  the 
Transmission  Provider's  transmission 
system  or  makes  wholesale  sales  in 
interstate  commerce  at  either  the 
transmission  or  distribution  voltage 
level. -- 

Regarding  the  request  to  exempt 
Small  Generators  from  paying  for  study 
and  upgrade  costs,  we  are  not'inclined 
to  adopt  this  proposal.  Rather,  we 
propose  that  Small  Generators  should  be 
responsible  for  ail  studies  and  upgrades 
needed  to  accommodate  their  facilities. 
The  utilities'  other  transmission 
customers  should  not  have  to  subsidize 
Small  Generators.  However,  we  propose 
an  accelerated  procedure  for  Small 
Generators  and  system  studies  limited 
in  scope  (i.e..  limited  only  to  the 
immediate  vicinity  of  the  Small 
Generator's  interconnection)  and  that 
the  Transmission  Provider  use  existing 
studies  to  the  extent  possible  at  no  cost 
to  the  Small  Generator. 

4.  Regional  Differences 

The  consensus  documents  require  all 
affected  entities  to  adopt  standard 
interconnection  procedures  and 
agreements  regardless  of  the 
geographical  location  or  configuration  of 
the  electric  systems.  Yet  there  is 
significant  disagreement  about  how  best 
to  incorporate  regional  differences. 
Transmission  Providers,  state  regulators 
and  others  contend  that  the  lA  and  IP 
documents  must  acknowledge  regional 
differences  (such  as  system  operations, 
reliability,  environmental  concerns, 
etc.).  Florida  Public  Service 
Commission,  for  example,  says  that  the 
IP  and  lA  must  take  into  account  the 
special  protective  relaying  schemes 
needed  by  Florida  utilities  to  ensure 
that  the  transmission  separation  unique 
to  Florida  due  to  its  peninsular  nature 
is  minimized.  Generators  suggest  that 
these  types  of  regional  differences  can 
be  addressed  when  the  compliance 
filings  are  made  after  the  Final  Rule  is 
issued. 

While  the  Transmission  Providers, 
state  regulators  and  others  may  have 
raised  legitimate  concerns  regarding 
regional  differences,  they  have  not 
specifically  identified  the  modifications 


"SeeNew  York  V  FERC.  122  S  Cl   1212(2002). 

•'  For  example,  the  I.^  and  IP  would  apply  if  the 
Generator  interconnects  to  the  Transmission 
Provider's  transmission  system  (regardlesi  of 
whether  the  output  is  being  sold  at  wholesale  or 
retail)  or  if  the  Generator  interconnects  to  the 
Transmission  Provider's  distribution  system  and 
the  output  is  being  sold  at  wholesale  However,  the 
lA  and  IP  would  not  apply  if  the  Generator  connects 
to  a  distribution  system  but  hast  not  yet  proposed 
to  sell  the  output  at  wholesale. 
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that  need  to  be  made  to  the  lA  and  IP 
to  accommodate  these  differences.  In 
some  instances,  parties  have  raised 
concerns  that  are  outside  the  standard 
terms  and  conditions  of  the  NOPR  lA 
and  IP.  The  Commission  proposes  to 
adopt  the  approach  used  in  Order  No. 
888:  however,  if  commenters  identifv' 
legitimate  concerns  about  a  need  for 
regional  variations  in  specific 
provisions  in  the  NOPR  lA  and  IP.  the 
Commission  will  consider  revisions  to 
these  provisions  that  would  permit 
regional  variations  as  appropriate. ^^ 

5.  Tax  Indemnification  Provisions  (lA 
§5.16) 

IRS  Notices  2001-82  and  88-129 
suggest  that  contributions  by  Generators 
to  Transmission  Providers  in  connection 
with  interconnection  and  network 
facility  construction  are  non-taxable. 
Consistent  with  these  IRS  notices,  the 
draft  tax  provisions  in  the  NOPR  treat 
the  funding  as  a  non-taxable  event.  The 
IRS  is  moving  to  further  address  these 
and  other  tax  indemnification  issues 
raised  in  the  ANOPR  proceeding. 

Transmission  Providers  are  concerned 
that  the  IRS  Notices  do  not  cover  either 
transactions  between  a  Generator  and 
certain  Transmission  Providers  or 
transmission  credits  for  network 
upgrade  costs.  Accordingly, 
Transmission  Providers  want  gross-up 
or  secured  indemnity  from  generators 
until  the  IRS  rules  that  such  items  are 
not  taxable.  Generators  argue  that  the  lA 
tax  provisions  were  negotiated  by  tax 
professionals  who  are  familiar  with  and 
represent  all  sides  of  the  electric  power 
industry,  including  the  Transmission 
Providers.  They  ask  the  Commission  to 
either  accept  the  tax  section  in  its 
entirety  or  eliminate  it  from  the  lA. 

The  NOPR  lA  leaves  section  5.14  in 
place,  but  adds  a  clarification  that 
provides  Transmission  Providers  with 
full  reimbiu-sement  in  the  future  if  the 
IRS  determines  that  these  type  of  events 
are  taxable. 

6.  Parties  to  the  Agreement 

The  participants  disagree  as  to  the 
appropriate  party  or  counter-party  to  the 
LA.  Transmission  Providers  generally 
believe  that  the  Transmission  Owner, 
whether  or  not  it  is  also  the 
Transmission  Provider,  should  be  the 
sole  signatory  to  the  LA.  Generators 
believe  in  general  that,  if  the 
Transmission  Owner  and  Transmission 


2 'In  Oder  No.  888.  the  Commission  stated  that 
it  would  allow  parties  to  use  regional  differences  to 
justify  changes  to  certain  tariff  provisions  when  the 
proposed  alternative  provision  is  "reasonable, 
generallv  accepted  in  the  region,  and  consistently 
adhered  to  by  the  transmission  provider."  Order 
No.  888  at  31,770. 


Provider  are  separate  entities,  both  must 
sign  the  lA. 

The  Commission  proposes  that  the 
Transmission  Provider  be  required  to 
sign  the  agreement  because  this  service 
will  be  provided  under  the 
Transmission  Provider's  OATT. 
Moreover,  no  one  disputes  that  the 
Transmission  Owner  must  sign  an 
agreement  with  the  Generator,  and  it 
would  be  a  waste  of  resources  for  the 
Transmission  Provider  and  Generator  to 
have  to  enter  into  separate  agreements 
when  one  agreement  would  suffice. 
Accordingly,  the  Commission  proposes 
that  the  Transmission  Provider,  and,  to 
the  extent  necessary,  the  Transmission 
Owner,  must  become  signatories  to  the 
lA. 

7.  Liquidated  Damages  (lA  §  5.1,  IP 
§13.5) 

Liquidated  Damages  provisions 
appear  in  both  the  L\  and  the  IP.  The 
liquidated  damages  provision  in  the 
Consensus  lA  is  applicable  if  a 
Generator  chooses  the  construction 
option  described  in  lA  section  5.I.B. 
Under  this  option,  if  a  Transmission 
Provider  fails  to  complete  the 
interconnection  facility  by  the  in-service 
date  or  the  network  upgrades  by  the 
commercial  operation  date,  the 
Transmission  Provider  shall  pay  the 
Generator  liquidated  damages. 
Liquidated  damages  would  be  limited  to 
0.5%  per  day  of  the  actual  aggregate 
costs  of  the  interconnection  facilities  or 
network  upgrades  for  which  the 
Transmission  Provider  remains 
responsible,  and  such  total  shall  not 
exceed  20%  of  the  Transmission 
Provider's  actual  costs.  The  participants 
reached  agreement  on  this  provision  in 
the  Consensus  lA. 

But  the  participants  disagree  about 
the  liquidated  damages  provision  in  the 
LP.  The  Generators  propose  a  provision 
that  would  make  Transmission 
Providers  pay  liquidated  damages  if  the 
Transmission  Provider  fails  to  meet  any 
of  its  obligations  in  the  IP  and  does  not 
remedy  the  failures  within  15  business 
days.  Liquidated  damages  would  be  1% 
of  the  actual  costs  of  the  applicable 
study  cost  per  day,  but  would  not 
exceed  50%  of  the  actual  cost  of  the 
apphcable  study.  Also,  upon  expiration 
of  the  remedy  period,  the  Transmission 
Provider  would  refund  any  deposit 
amount  for  the  applicable  study  that  the 
Generator  had  paid  in  excess  of  actual 
reasonably  incurred  study  costs. 

Several  transmission  owners  object  to 
the  Generators'  proposal,  stating  that  a 
Transmission  Owner  derives  no  profit 
from  performing  studies  under  the  IP;  it 
recovers  only  actual  study  costs.  They 
reason  that  it  is  unfair  to  force  a 


Transmission  Owner  to  assume  the  risk 
of  liquidated  damages  where  there  is  no 
concomitant  financial  benefit.  The 
National  Rural  Electric  Cooperative 
Association  and  the  American  Public 
Power  Association  argue  that  the 
.  liquidated  damages  would  be  especially 
burdensome  on  cooperatives  and  public 
power  providers  because  of  their  limited 
resources.  They  propose  a  reciprocal 
liquidated  damages  provision  for 
generators  applicable  to  the  milestones 
that  a  generator  must  satisfy.  The 
Arizona  PSC  argues  that  transmission 
providers  should  not  be  liable  for  delay 
because  factors  beyond  their  control 
could  affect  the  schedule.  It  also  argues 
that  the  Commission  lacks  the  authority 
under  the  FPA  to  impose  damages  and 
argues  that  the  liquidated  damages 
provision  is  an  assessment  for 
nonperformance. 

Because  the  participants  reached 
consensus  on  the  liquidated  damages 
provision  in  the  consensus  LA,  the 
Commission  has  included  this  provision 
in  the  NOPR  LA.  As  for  the  LP,  the 
Commission  will  leave  the  Generators' 
liquidated  damages  language  in  the 
NOPR  IP.  The  Commission  did  not 
allow  for  liquidated  damages  in  the 
OATT  provisions  related  to  facilities 
studies.  '^'*  Nevertheless,  we  invite 
comments  on  whether  the  Commission 
should  make  the  Generator's  proposed 
provision  a  part  of  the  IP  in  the  final 
rule. 

F.  Pricing  Underlying  the  Consensus 
Documents 

For  purposes  of  negotiating  the  LA  and 
IP,  participants  were  directed  to  assume 
our  current  intercoiuiection  pricing 
policy  (see  Attachment  B  to  the 
ANOPR).  While  the  Commission 
indicated  that  pricing  would  be 
addressed  in  a  subsequent  rulemaking, 
the  ANOPR  participants  have  argued 
forcefully  that  the  interconnection 
products,  terms,  and  conditions  cannot 
be  divorced  fi-om  the  underlying  pricing 
that  was  assumed  during  negotiations. 
Nearly  all  participants  have  cautioned 
that  the  consensus  documents  will  need 
to  be  modified  if  the  Commission 
changes  its  current  pricing  policy. 

As  a  result,  the  interconnection  terms 
and  conditions  before  us  go  hand-in- 


"  Section  19.4  of  the  pro  forma  OATT  requires 
Transmission  Providers  to  use  due  diligence  to 
complete  a  required  facilities  study  within  a  60-day 
period.  If  the  Transmission  Provider  is  unable  to  do 
so.  it  must  notify  the  Transmission  Customer, 
provide  an  estimate  of  the  time  needed  to  complete 
the  study,  and  explain  why  the  additional  time  is 
necessary.  When  completed,  the  study  must  include 
a  description  of  the  Generator's  share  of  the  cost  of 
the  required  upgrade,  and  the  time  required  to 
complete  such  construction  and  initiate  the 
requested  service. 
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hand  with  pricing.  We  have,  therefore, 
concluded  that  interconnection  pricing 
is  best  addressed  at  this  time.  The  NOPR 
lA  and  IP  reflect  our  existing  pricing 
policies,  and  we  invite  comment  on 
whether  those  existing  policies  should 
be  retained.  In  addition,  we  provide 
clarification  below  on  the  issue  of  how 
interconnection  and  transmission 
pricing  must  be  consistent  and 
comparable. 

1.  Commission's  Pricing  Policies 

a.  Network  Facilities  Cannot  Be  Directly 
Assigned 

The  Commission  has  long  held  that 
the  transmission  grid  is  a  single  piece  of 
equipment  whose  use  can  be  priced  on 
an  average  or  incremental  investment 
cost  basis,  but  not  by  way  of  direct 
assignment.  These  standards  are  best 
described  in  Public  Service  Company  of 
Colorado  (PSCO)r^  where  the 
Commission  described  its  then  new 
policv  of  allowing  use  of  the  grid  to  be 
priced  either  on  an  incremental  cost 
basis  or  on  the  traditional  average  or 
rolled-in  cost  basis: 

The  Commission  has  long  held  that  an 
integrated  transmission  grid  is  a  cohesive 
network  moving  energy  in  bulk.  Because  the 
grid  operates  as  a  single  piece  of  equipment, 
the  Commission  has  consistently  priced 
transmission  service  based  on  the  cost  of  the 
grid  as  a  whole.  The  Commission  has  rejected 
the  direct  cost  assignment  of  grid  facilities 
even  if  the  grid  facilities  would  not  be 
installed  but  for  a  particular  customer's 
service.  The  Commission  as  reasoned  that, 
even  if  a  customer  can  be  said  to  have  caused 
the  addition  of  a  grid  facility,  the  addition 
represents  a  system  expansion  used  by  and 
benefitting  all  users  due  to  the  integrated 
nature  of  the  grid.  Recognizing  that  the  grid 
is  a  cohesive  network  in  a  dynamic  state  of 
development,  the  Commission  has  even 
included  remote  facilities  in  the  grid  on  the 
ground  that  they  were  merely  the  first 
segment  of  what  would  eventually  be  a 
network  loop.  The  Commission  has  reserved 
direct  assignments  for  only  those 
transmission  facilities  that  fall  into  what  we 
have  referred  to  as  an  "exceptional  category" 
consisting  of  radials  which  are  so  isolated 
from  the  grid  that  they  are  and  will  remain 
non-integrated. 

Nothing  in  the  Commission's  new  pricing 
policy  changes  or  undermines  these 
fundamental  premises.  There  continues  to  be 
onlv  one  service — service  over  the  entire 
grid — and  both  native  load  and  third  party 
customers  "use"  the  entire  grid,  including 
anv  expansion.  Similarly,  both  native  load 


and  third  party  c;ustomers  benefit  from 
integrated  grid  upgrades. 

The  on/i- change  in  our  new^  policy  is  how 
to  price  grid  service.  The  "but  for"  test 
continues  to  identify  the  additions  to  the  grid 
which  constitute  the  incremental  cost  of 
expanding  the  grid  to  serve  the  transmission 
customer.  While  we  now  permit  utilities  to 
price  on  the  basis  of  this  incremental  grid 
cost,  we  are  not  directly  assigning  grid 
additions.  We  are  not  dismembering  the  grid 
or  directly  assigning  its  newest  components. 

At  that  time,  service  was  still 
predominantly  bundled  (generation  and 
transmission)  and.  therefore,  the 
functionalization  of  costs  between 
generation  and  transmission  was  not  an 
issue.  As  a  result,  all  transmission 
facilities,  including  generation 
interconnection  facilities,  were  treated 
as  part  of  the  network. 

b.  Facilities  Reassigned  From 
Transmission  to  Generation 

In  1996,  the  Commission  issued  Order 
No.  888.  which  required  the  unbundling 
of  transmission  and  wholesale 
generation  services.  Prior  to  Order  No. 
888.  when  utilities  were  providing 
primarily  a  bundled  generation  and 
transmission  service,  the  precise 
functionalization  of  costs  as  generation 
or  transmission  was  not  critical,  as 
noted  above.  However,  since 
unbundling,  the  Commission  has 
determined  that  the  cost  of  generation 
step-up  transformers  (GSUs)  are  part  of 
the  generation  function  rather  than  the 
transmission  function.-''  In  KV.  we 
found  that  GSUs  are  used  in  providing 
generation  services,  and  that  the  costs  of 
these  facilities  should  be  charged  to  the 
customers  using  the  generating 
facilities.  Thus,  we  excluded  the  cost  of 
GSUs  from  the  Transmission  Provider's 
transmission  rates,  reasoning  that  a 
more  accurate  method  of  cost  recovery 
is  to  assign  the  costs  of  each  GSU  to  the 
generator  to  which  it  is  connected, 

c.  Interconnection  Facilities  Considered 
Direct  Assignment  Facilities  Rather 
Than  Network  Facilities 

As  merchant  generation  took  hold, 
entities  sought  interconnection  before 
they  had  lined  up  specific  load  serving 
entities  to  purchase  the  output  of  the 
unit.  Merchant  generators,  therefore, 
had  a  need  to  interconnect  before  they 


"59 
FERC 


gFERCH  61,311  (1992),  re/igdenjprf.  62 

H  61,013  at  61,061  (1993)  (footnotes  omitted) 


;•»  Kentucky  Itihties  Company  ,  85  FERC  1  61.274 
at  62.111  (1998)  {Kll.  A  CSL'  is  locatfid  ad)acent  to 
a  generating  plant  and  increases  the  voltage  of  the 
plant  output  before  it  reaches  the  transmission 

network 


were  ready  to  sign  up  for  the  delivery 
component  of  transmission  senice. 

In  Tennessee  Power  Company 
(Tennesspel.-^  the  Commission  clarified 
that  interconnection  is  a  component  of 
transmission  service,  that  the 
interconnection  component  must  be 
offered  under  the  terms  of  the  pro  forma 
tariff,  and  that  this  right  is  without 
regard  to  whether  the  interconnection 
component  of  transmission  ser\ice  is 
requested  along  with  or  before  the 
delivery  component  of  transmission 
service.  In  order  to  interconnect  to  the 
grid,  merchant  generators  agreed  to 
finance  all  necessary  construction  costs. 
It  was  at  this  time  that  Transmission 
Providers  began  to  request  that  the  cost 
of  interconnection  facilities  l/e  ,  all 
facilities  needed  to  connect  the 
generator  to  the  network)  be  treated  as 
sole  use  facilities  and  be  directly 
assigned,  rather  than  included  as  part  of 
the  network.  In  addition,  some  network 
upgrade  costs  were  now  being  assessed 
prior  to  transmission  deliver*'  service.  A 
choice  between  pricing  the  use  of  the 
network  at  its  average  or  incremental 
cost  could  no  longer  be  made  because 
the  average  cost  was  a  function  of  the 
rolled-in  rate  for  a  delivery  ser\ice  that 
had  not  as  yet  been  requested. 
Therefore,  the  Commission  allowed  the 
Transmission  Provider  to  assess  an 
incremental  cost  rate  at  the  time  of 
interconnection  [i.e..  the  customer  pays 
the  cost  of  the  network  upgrade  that 
would  not  have  been  incurred  but  for  its 
service  request)  but  required  that 
customers  receive  credits  for  the  cost  of 
the  network  upgrades  once  the  deliver)' 
component  of  transmission  service 
begins.  The  Commission  instituted  this 
"crediting"  policy  to  ensure  that 
customers  are  not  charged  twice  for  the 
use  of  the  network.  Later,  in  American 
Electric  Power  Senice  Corp..-"  the 
Commission  required  Transmission 
Providers  to  include  in  the 
Transmission  Credits  interest  on  the 
monies  paid.  In  certain  ISOs  with 
comprehensive  congestion  management, 
the  Commission  does  not  require  credits 
for  network  upgrades  that  increase  the 
transfer  capability;  the  customer 
(generator)  instead  receives  comparable 
compensation  in  the  form  of  price 
protection  from  the  cost  effects  of 
congestion. 


■'^90  FERC  161,238  at  61.761.  rp/i'g  dismissed.  91 
FERC  161.271  (2000) 
^"97  FERC  161,098  at  61.530-31  (2001), 
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d.  Summary 

In  Consumers  Energy  Companv/''  and 
Entergy  Gulf  States.  Inc. , "'  the 
Commission  underscored  that  the  grid  is 
a  single  piece  of  equipment  from  which 
only  sole  use  facilities  are  excluded: 
that  Commission  policy  prohibits  the 
permanent  direct  assignment  of  network 
facilities:  that  the  prohibition  against 
the  direct  assignment  of  network 
facilities  is  without  regard  as  to  the 
purpose  of  the  upgrade  [e.g..  to  relieve 
overloads,  to  remedy  stability  and  short 
circuit  problems,  to  maintain  reliability. 
or  to  provide  protection  and  service 
restoration);  and  that  all  facilities  at  or 
beyond  the  point  where  the  customer 
{or  generator)  connects  to  the  grid  are 
network  facilities. 

2.  Interconnection  and  Transmission 
Pricing  Must  Be  Comparable  and 
Consistent 

In  Southern  Company  Services,  Inc. 
(Southern),  the  company  proposed  to 
continue  to  treat  the  cost  of 
interconnection  facilities  (meaning 
facilities  on  the  generator's  side  of  the 
point  of  interconnection)  for  its  own 
generators  as  part  of  the  network  while 
directly  assigning  the  cost  of  the  same 
type  of  facilities  to  its  competitors' 
generators. ^^  Southern  raised  the  issue 
of  how  to  ensure  comparability  with 
interconnection  and  transmission 
pricing.  Recognizing  the  need  to  address 
this  issue  on  a  generic  basis,  the 
Commission  made  Southern  subject  to 
the  outcome  of  this  nilemaking. 

The  NOPR  lA  and  IP  reflect  the 
Commission's  current  interconnection 
pricing  policy  and  we  have  invited 
comments  on  whether  that  policy 
should  be  retained.  We  will  require  that 
all  transmission  rates  be  designed  in  a 
manner  that  is  consistent  with  whatever 
interconnection  pricing  is  approved.  To 
the  extent  our  current  interconnection 
pricing  is  adopted,  all  generation 
interconnection  facilities,  not  just 
generator  step-up  transformers,  must  be 
removed  from  the  transmission  charge 
and  directly  assigned  as  sole  use 
facilities.  Consistent  with  our  current 
pricing  of  generator  step-up 
transformers,  this  sends  a  more  accurate 
price  signal  by  assigning  the  cost  of 
interconnection  facilities  to  the 
generation  customers  using  them. 

If  commenters  wish  to  propose 
generation  interconnection  pricing  that 
differs  from  the  pricing  we  propose 
herein,  they  must  identify  and  explain 


"95  FERC 1 61,233,  order  on  rehg.  96  FERC 
161.132(2001). 

'0  98  FERC  161.014.  rehg  denied.  99  FERC 
1_         (2002). 

"98  FERC  161.328  (2002). 


to  what  extent  the  NOPR  lA  and  IP  must 
be  changed  accordingly  as  well  as  how 
they  will  ensure  that  the  transmission 
rates  are  designed  on  a  consistent  and 
comparable  basis. 

3.  Pricing  for  Independent  Entities 

After  the  release  of  the  ANOPR  the 
Commission  announced  its  intention  to 
reform  public  utility  transmission  tariffs 
using  a  standard  market  design  (SMD) 
in  Docket  RMOl-12.  We  seek  comment 
on  appropriate  generator 
interconnection  pricing  in  this  docket 
consistent  with  the  locational  pricing 
methodology  in  the  SMD  proceeding. 
We  note  that  in  regions  that  use 
locational  pricing,  ISOs  assess  the  cost 
of  any  new  network  facilities  based  on 
which  network  facilities  would  not  be 
in  the  transmission  expansion  plan  but 
for  the  interconnecting  generator  (this  is 
referred  to  as  the  "but  for"  test).  In  this 
case,  the  generator  typically  receives 
transmission  rights  in  return  for  the 
capacity  that  is  created,  which  may  take 
on  value  if  the  facility  becomes 
congested  in  the  future.  This  pricing 
method  has  only  been  allowed  in 
regions  where  the  transmission  provider 
is  independent  of  market  participants. 
This  is  because  of  our  concern  that 
certain  aspects  of  this  method  such  as 
the  congestion  price  signals  to  which 
the  generator  responds  in  asking  for  an 
upgrade,  the  determination  of  which 
generators  in  the  queue  should  be 
responsible  for  which  facilities,  the  cost 
of  the  facilities,  and  the  assumptions 
underlying  the  power  flow  anaJysis,  can 
be  subjective.  As  a  result,  a  transmission 
provider  that  is  not  an  independent 
entity  would  have  the  ability  and  the 
incentive  to  exploit  this  subjectivity  to 
its  own  advantage  if  it  is  able  to  assess 
the  costs  of  network  upgrades  to  the 
interconnecting  generator.  To  address 
this  potential  problem,  we  invite 
comment  on  whether  the  Commission 
should  accept  an  approach  that  departs 
from  current  Conunission  policy  of 
providiiig  transmission  credits,  and  will 
consider  alternative  proposals  as  long  as 
we  can  be  assured  that  these  cost 
causation  determinations  are  made  on 
an  objective  and  non-discriminatory 
basis  by  an  independent  entity  such  as 
anRTO. 

G.  Other  Issues 

1.  Force  Majeure  euid  Other  Liability 
Issues 

The  ERCOT  Standard  Generation 
Interconnection  Agreement  contains 
several  provisions  addressing  liability 
and  a  force  majeure  exception  to 
liability.  None  of  these  provisions  were 
reviewed  and  adopted  by  the  LA  drafting 


group,  but  they  were  filed  as  part  of  the 
Consensus  lA.  In  the  discussion  below, 
we  look  to  similar  provisions  in  the 
OATT  for  comparison. 

a.  Insurance 

At  the  outset,  we  note  that  Article  9 
in  the  ERCOT  Agreement  (Article  13  in 
the  Consensus  LA)  requires  each  party  to 
the  agreement  to  maintain  certain 
minimum  insiu-ance  coverages.  The 
OATT  contains  no  provision  requiring 
insurance  coverage. 

b.  Indemnification 

Indemnification  is  the  act  of 
compensating  another  for  a  loss  suffered 
due  to  a  third  party's  act  or  default. ^^ 
The  ERCOT  Agreement  and  the 
Consensus  LA  contain  different 
indemnity  provisions.  The  ERCOT 
provision  (section  10.15,  which 
incorporates  by  reference  a  Texas  Public 
Utility  Conunission  rule.  PUCT  Rule 
25.202(b)(2))  does  not  extend  indemnity 
protection  to  cases  of  gross  negligence 
or  intentional  wrongdoing,  while  the 
Consensus  LA  (section  19.1)  does  not 
extend  indemnity  protection  to  cases  of 
ordinary  negligence  or  willful 
misconduct.  Also,  the  ERCOT  provision 
makes  the  legal  costs  of  prosecuting  or 
defending  a  claim  by  a  third  person  an 
eligible  liability,  but  does  not  allow 
indemnity  protection  from  such  costs 
when  the  action  is  between  the  parties 
to  the  agreement,  while  the  Consensus 
LA  draws  no  such  distinction  and  makes 
all  reasonable  legal  costs  recoverable. 
The  Consensus  LA  also  includes 
indemnity  procedures  that  describe  how 
a  party  may  pursue  indemnity  claims, 
and  the  procedure  for  doing  so. 

The  indemnification  provision  in  the 
OATT  (section  10.2)  indemnifies  the 
transmission  provider  for  legal  costs  due 
to  claims  by  third  persons  arising  from 
performance  of  its  obligations  under  the 
OATT,  and  does  not  explicitly  allow 
indemnification  for  disputes  arising 
over  enforcement  of  this  provision. 
Indemnification  does  not  extend  to 
cases  of  ordinary  negligence  and 
intentional  wrongdoing  by  the 
Transmission  Provider. 

c.  Consequential  Damages 

Consequential  damages  are  losses  that 
flow  indirectly  from  an  injurious  act 
rather  than  directly  and  immediately.  ^3 
The  ERCOT  Agreement's  consequential 
damages  provision  (section  10.16, 
which  is  foimd  in  section  19.6  of  the 
Consensus  LA)  excuses  liability  for 
losses  or  costs  for  any  special,  indirect, 
incidental,  consequential,  or  punitive 


"  Blacks  Law  Dictionary-  772  (7th  ed.  1999). 
"W.  at  394. 
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damages.  Liability  for  damages  under 
another  agreement  will  not  be 
considered  special,  indirect,  or 
consequential  damages  under  this 
provision. 

The  OATT  protects  a  transmission 
provider  from  consequential  damages 
and  indirect  damage  claims  by  third 
parties  through  indemnification  except 
in  cases  of  negligence  or  intentional 
wrongdoing  by  the  transmission 
provider.  No  other  protection  against 
consequential  damages  appears  in  the 
OATT.  In  Order  No.  888-A.  the 
Commission  stated  that  it  saw  no  need 
to  extend  this  protection,  and  noted  that 
"liability  is  a  separate  issue  from 
indemnification,  and  that  nothing  in 
these  provisions  precludes  transmission 
providers  or  customers  from  relying, 
when  and  where  such  law  is  applicable, 
on  the  protection  of  statutes  or  other  law 
protecting  parties  from  consequential  or 
indirect  damages."  '* 

d.  Force  Majeure 

Nonperformance  due  to  a  force 
majeure  event  shall  not  be  considered 
defauh.  The  Consensus  lA  (Article  1 7) 
adopts  the  ERCOT  force  majeure 
provision  (section  10.5),  which  uses  a 
standard  laundry  list  of  causes  that  are 
considered  "beyond  the  reasonable 
control"  of  the  party  claiming /orce 
majeure.  Fault  and  negligence  are  still 
exceptions,  but  the  force  majeure  event 
must  "materially  prevent  or  impair"  the 
performance  of  the  claimant's 
obligations.  Article  17  also  explains  the 
procedure  for  making  a  claim  of  force 
majeure.  A  party  affected  shall  exercise 
"due  diligence"  to  remove  its  inability 
to  meet  its  obligations  with  "reasonable 
dispatch,"  but  this  does  not  include 
accepting  unsatisfactory  provisions  that 
would  resolve  a  labor  dispute. 

The  force  majeure  provision  in  the 
OATT  (section  10.1)  also  adopts  a 
standard  laundry  list  of  causes  but 
excludes  acts  of  negligence  or 
intentional  wrrongdoing  (without 
specifying  whose  negligence  or 
intentional  wrongdoing). 
Nonperformance  due  to  a  force  majeure 
event  is  not  considered  default,  but 
parties  should  make  all  reasonable 
efforts  to  perform  their  obligations 
under  the  tariff. 

e.  Discussion 

The  Commission  proposes  adopting 
the  protections  afforded  in  the  OATT, 
but  making  them  applicable  to  both  the 
transmission  provider  and  the 
interconnection  customer.  Order  No. 
888  and  its  progeny  clarified  that  the 
pro  forma  tariff  was  not  intended  to 


address  liability  issues  beyond 
indemnification  and  force  majeure,'-*^ 
and  we  intend  to  apply  that  principle 
here  as  well."'  Accordingly,  we  have 
incorporated  the  OATT  provisions  into 
the  NOPR  lA.  and  eliminated  the 
insurance  requirements.  Nevertheless, 
we  invite  comment  on  the 
Commission's  proposed  approach  and 
ask  commenters  to  address  the  relative 
merits  of  the  alternative  ERCOT  and 
Consensus  lA  provisions. 

2.  Reciprocity 

Order  No.  888  required  that 
transmission  tariffs  contain  a  reciprocity 
provision  *"  applicable  to  any  customer, 
including  a  non-public  utility,  that 
owns,  controls  or  operates  interstate 
transmission  facilities  and  that  takes 
service  under  the  open  access  tariff,  and 
any  affiliates  of  the  customer  that  own, 
control  or  operate  interstate 
transmission  facilities.  The  purpose  of 
this  provision  was  to  ensure  that  a 
public  utility  offering  transmission 
access  to  others  could  obtain  similar 
service  from  its  transmission  customers, 
including  non-public  utilities.  This 
provision  further  ensures  that  any  non- 
public utility  that  wishes  to  take 
advantage  of  the  open  access 
transmission  provided  by  public 
utilities  must  offer  comparable 
transmission  service  in  return.  They 
may  do  so  either  on  a  utility-specific 
basis  or  through  a  Commission- 
approved  "reciprocity  OATT"  on  file 
with  the  Commission.  Since  we  found 
in  Tennessee  that  interconnection 
service  is  an  element  of  transmission 
ser\'ice  that  must  be  offered  under  the 
terms  of  the  Transmission  Provider's 
OATT,  and  the  IP  and  lA  will  be  added 
to  the  OATT,  we  find  that 
interconnection  service  also  will  be 
subject  to  this  reciprocity  requirement. 
Although  we  do  not  have  direct 
authority  to  require  non-public  utilities 
to  make  interconnection  service 
generallv  available,  we  have  the  ability 
and  the  obligation  to  ensure  that  all 
aspects  of  open  access  transmission  are 


J<  Order  No.  888-A  at  30,302. 


3^  Order  No.  888-A  at  30.301-02;  Order  No.  888- 
B  at  62.080-81. 

■'(•See.  e.g.  Delraai^a  Power  fie  Light  Co  .  88  FERC 
161.247  at  61,786.  reh'g  dismissed.  89  FERC 
161.170  (1999)  (rejecting  two  parties'  competing 
attempts  to  address  liability  issues  in  their 
interconnection  agreement,  and  instructing  the 
parties  to  instead  use  the  indemnification  and  force 
majeure  provisions  from  the  OATT);  hut  see 
Commonwealth  Edison  Co..  92  FERC  "J  61. 175  at 
61.620  (2000)  (noting  that  limitation  of  liability 
provisions  inconsistent  with  those  in  the  pro  forma 
OATT  are  acceptable  when  the  individual  I.A 
demonstrates  that  a  different  limitation  of  liabilit\ 
provision  was  part  of  the  specific  bargain);  Cinergy 
Services.  Inc  .  99  FERC  "J  61.025  (2002) 

^" Order  No.  888  at  31.760-63;  Order  No  888-A 
at  30.281-87 


as  widely  available  as  possible  and  that 
the  implementation  of  this  rulemaking 
does  not  result  in  competitive 
disadvantage  to  public  utilities  Thus, 
we  propose  that  the  reciprocity 
provision  apply  to  interconnection  as 
well,  and  that  any  non-public  utility 
that  wishes  either  to  take  advantage  of, 
or  to  continue  to  take  advantage  of.  open 
access  on  a  public  utility's  transmission 
system,  must  adopt  the  lA  and  IP  into 
its  own  reciprocity  service. 

H.  Summon.-  of  S'OPR  lA  and  IP 

1 .  Standard  Generator  Intercormection 
and  Operating  Agreement 

Article  1.  Definitions— This  Article 
contains  the  definitions  of  terms  used  in 
the  Agreement.  Capitalized  terms  in  the 
summary  are  defined  in  the  Agreement. 

Article  2.  Effective  Date.  Term  and 
Termination — The  term  of  the 
Agreement  will  be  10  years,  or  longer  by 
request,  and  will  be  automatically 
renewed  each  successive  year  thereafter. 
Termination  procedures  are  described. 
Parties  retain  the  right  to  seek  unilateral 
modification  of  this  Agreement  under 
FPA  sections  205  and  206. 

Article  3  Regulatory  Filings— The 
Transmission  Provider  will  be 
responsible  for  filing  the  document  with 
the  appropriate  Governmental 
Authority,  Procedures  for  confidential 
treatment  of  Generator  information  are 
described 

Article  4.  Scope  o/SeAJce— This 
Article  describes  the  two  kinds  of 
interconnection  products  available. ^^ 
Energy  Resource  (ER)  Interconnection 
Service  allows  the  Generator  to  connect 
its  Facility  to  the  Transmission  System 
and  be  eligible  to  deliver  output  using 
existing  firm  or  non-firm  capacity  on  an 
"as  available"  basis.  Network  Resource 
(NR)  Interconnection  Service  allows  the 
Generator  to  connect  its  Facility  in  a 
manner  comparable  to  that  in  which  the 
Transmission  Provider  integrates  its 
generating  facilities  to  service  native 
load  or.  in  an  ISO  or  RTO  with  market- 
based  congestion  management,  in  the 
same  manner  as  other  Network 
Resources,  Neither  ER  nor  NR 
Interconnection  conveys  any  right  to 
transmission  deliver)-  service,  nor  does 
the  .\greement  constitute  a  request  for 
transmission  deliven,-  service.  The 
studies  for  each  ser\'ice  are  described,  as 
are  the  implications  of  the  Generator's 
eligibility  for  delivery-  under  each 
service. 

Article  3.  Interconnection  Facilities 
Engineering.  Procurement,  and 
Construction— This  Article  describes 


'"This  proposal  was  developed  in  advance  of  the 
standard  market  design  proposal  that  the 
Commission  will  issue  in  RMOl-12-000 
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the  procedures  for  designing,  procuring, 
and  constructing  the  Transmission 
Provider  Interconnection  Facilities/ 
Network  Upgrades  and  the  Generator 
Interconnection  Facilities.  Construction 
options,  rights,  and  responsibilities  are 
also  presented.  Generators  will  not  be 
responsible  for  costs  of  modifications 
made  to  the  Transmission  Provider 
Interconnection  Facilities  or  the 
Transmission  System  to  facilitate 
interconnection  of  a  third  party  or  to 
provide  transmission  service  under  the 
Transmission's  Provider  Tariff.  The 
Parties  intend  that  all  payments  or 
transfers  by  the  Generator  to  the 
Transmission  Provider  for  installation 
and  upgrades  shall  be  nontaxable.  If 
these  payments  ultimately  are  found  to 
be  taxable,  the  Generator  shall 
indemnify  the  Transmission  Provider. 

Article  6.  Testing  and  Inspection — 
Both  Parties  will  conduct  facility  testing 
before  the  Commercial  Operation  Date 
and  make  any  necessary  modifications. 
The  Generator  shall  bear  the  cost  of 
these  tests  and  modifications.  After  the 
Commercial  Operation  Date,  each  Party 
shall  conduct  routine  inspection  and 
testing  of  its  facility  at  its  own  expense. 

Article  7.  Metering — The 
Transmission  Provider  will  install,  own, 
operate  and  maintain  Metering 
Equipment  at  the  Point  of 
Interconnection,  but  the  Generator  shall 
bear  all  reasonable  documented  costs. 
The  Article  also  describes  Metering 
Equipment  standards  and  testing 
requirements. 

Article  8.  Communication — The 
Article  describes  the  necessary 
operating  communications  and 
dedicated  data  circuits  between  the 
Parties  and  the  cost  and  maintenance 
responsibility  for  such  equipment. 

Article  9.  Operations — The  Generator 
and  Transmission  Provider  should 
operate  their  respective  facilities  and 
equipment  in  a  safe  and  reliable 
manner.  This  Article  also  describes 
Reactive  Power  requirements.  In  the 
event  the  Parties  agree  or  are  required  to 
allow  third  parties  to  use  any  portion  of 
the  Transmission  Provider 
Interconnection  Facilities,  the  Generator 
will  be  compensated  for  capital 
expenses  incurred  based  on  the  pro  rata 
use  of  the  Intercormection  Facilities  by 
the  Transmission  Provider,  all  third- 
party  users,  and  the  Generator. 

Article  10.  Maintenance — The 
Generator  will  be  responsible  for  all 
reasonable  expenses  associated  with 
owning,  operating  and  maintaining 
Generator  and  Transmission  Provider 
Interconnection  Facilities  (except  for 
operations  and  maintenance  expenses 
associated  with  modifications  necessary 


for  providing  service  to  a  third  party 
that  pays  for  such  expenses). 

Article  1 1 .  Performance  Obligation — 
The  Article  describes  the  security  and 
payment  obligations  of  the  Generator 
and  Transmission  Provider  with  respect 
to  facility  construction  and 
Transmission  Provider  requests  for 
service  from  the  Generator.  Section  11.4 
describes  the  payment  mechanism  for 
Network  Upgrades,  in  which  a 
Generator  shall  receive  a  cash  refund  of 
the  amount  paid  to  the  Transmission 
Provider  for  Network  Upgrades  plus 
interest. 

Article  12.  Invoice — This  Article 
describes  nionthly  invoice  and  billing 
dispute  procedures.  The  Transmission 
Provider  must  provide  an  invoice  of  the 
final  cost  of  construction  of  the 
Transmission  Provider  Interconnection 
Facilities  and  Network  Upgrades  within 
six  months,  and  in  sufficient  detail  to 
enable  the  Generator  to  compare  actual 
costs  with  estimates. 

Article  13.  Emergencies — This  Article 
explains  the  Transmission  Provider's 
and  the  Generator's  responsibilities 
when  Emergency  Conditions  arise. 

Article  14.  Governing  Law  and 
Applicable  Tariffs — The  validity, 
interpretation,  and  performance  of  this 
Agreement  shall  be  governed  by  the 
laws  of  the  state  where  the  Point  of 
interconnection  is  located,  wathout 
regard  to  that  state's  conflicts  of  law 
principles. 

Article  15.  Notices — This  Article 
contains  the  addresses  at  which  the 
Transmission  Provider  and  Generator 
will  receive,  among  other  things, 
notices,  bills  and  payments. 

Article  1 6.  Force  Majeure — Force 
Majeure  is  defined  as  any  cause  beyond 
a  Party's  control.  Events  arising  from 
negligence  or  intentional  wrongdoing 
are  not  Force  Majeure.  Nonperformance 
due  to  a  Force  Majeure  event  shall  not 
be  considered  Default. 

Article  17.  Default — Article  18  defines 
Default  as  the  failure  of  either  Party  to 
perform  any  obligation  in  the  time  or 
manner  provided  in  this  Agreement.  No 
Default  exists  as  a  result  of  Force 
Majeure  or  an  act  or  omission  of  the 
other  Party.  Notice  and  cure  procedures 
also  are  described. 

Article  18.  Indemnity — The  Article 
explains  that  each  Party  shall  indemnify 
the  other  from  any  and  all  damages, 
losses,  and  claims  by  or  to  third  parties 
arising  from  the  other  Party's 
performance  of  its  obligations  imder  this 
Agreement  on  behalf  of  the 
indemnifying  Party.  No  indemnity  will 
be  available  in  cases  of  negligence  or 
intentional  wrongdoing  by  the 
indemnifying  Party. 


Article  19.  Assignment — Written 
consent  ordinarily  is  required  to  assign 
the  Agreement,  but  assignment  may  be 
secured  without  consent  if  the  assignee 
is  an  affiliate  that  meets  certain 
qualifications.  No  consent  is  required  if 
a  Generator  assigns  the  Agreement  for 
collateral  security  purposes  to  aid  in 
Facility  financing. 

Article  20.  Severability — Explains  that 
if  a  court  or  Governmental  Authority 
determines  that  any  provision  of  this 
Agreement  is  invalid,  void,  or 
unenforceable,  such  determination  shall 
not  invalidate  any  other  provision  in 
this  Agreement. 

Article  21.  Comparability — Parties 
will  comply  with  all  applicable 
comparability  requirements  and  code  of 
conduct  laws,  rules  and  regulations. 

Article  22.  Confidentiality— This 
Article  describes  what  constitutes 
Confidential  Information  and  the 
protections  that  will  be  afforded  such 
information  when  shared  between 
Parties. 

Article  23.  Environmental  Releases — 
Describes  procedures  for  notifying  the 
other  Party  of  the  release  or  remediation 
of  Hazardous  Substances  related  to  the 
Facility  or  the  Interconnection  Facilities 
that  may  be  expected  to  affect  the  other 
Party. 

Article  24.  Information 
Requirements — This  Article  describes 
the  requirements  for  submitting 
information  regarding  the  electric 
characteristics  of  the  Parties'  respective 
facilities.  Among  the  information,  the 
Transmission  Provider  shall  provide  a 
monthly  status  report  on  construction 
and  installation  of  Transmission 
Provider  Interconnection  Facilities  and 
Network  Upgrades. 

Article  25.  Information  Access  and 
Audit  Rights — Each  Party  shall  make 
information  available  to  the  other  Party 
necessary  to  verify  costs  for  which  the 
other  Party  is  responsible  under  this 
Agreement  and  to  carry  out  its 
obligations  and  responsibilities  under 
this  Agreement. 

Article  26.  Subcontractors — The 
Parties  may  use  subcontractors  to 
perform  obligations  under  this 
Agreement  provided  that  the  contractors 
comply  with  the  applicable  terms  and 
conditions  of  the  Agreement  and  each 
Party  remains  liable  to  the  other  for  the 
subcontractor's  performance.  The  hiring 
Party  retains  all  of  its  obligations  imder 
this  Agreement. 

Article  27.  Disputes — This  Article 
explains  the  dispute  resolution  and 
arbitration  procedures. 

Article  28.  Representations, 
Warranties  and  Covenants — This  Article 
requires  that  each  Party  be  organized 
and  qualified  to  do  business  in  the 


Federal  Register/ Vol.  67.  No.  85 /Thursday.  May  2.  2002  /  Proposed  Rules 


22259 


relevant  jurisdiction.  Each  Party  has  the 
Authority  to  enter  into  this  Agreement, 
and  performance  of  its  duties  does  not 
violate  or  conflict  with  organizational  or 
formation  documents. 

Article  29.  Operating  Committee — The 
Parties  shall  convene  an  Operating 
Committee,  comprising  one 
representative  and  one  alternate  from 
each  Party  who  will  also  be  members  of 
the  joint  Operating  Committee,  that  will 
meet  at  least  annually  to  carr\-  out  the 
duties  set  forth  in  this  Article. 

Article  30.  Miscellaneous— This 
Article  contains  provisions  addressing 
matters  such  as  rules  of  interpretation, 
a  prohibition  on  third-party 
beneficiaries,  and  the  right  to  amend  the 
Agreement  by  mutual  agreement. 

Appendices — The  Agreement 
contains  separate  appendices  for 
Interconnection  Facilities  and  Network 
Upgrades,  Time  Schedule. 
Interconnection  Details.  Standard 
Generator  Interconnection  Agreement, 
Security  Arrangement  Details. 
Commercial  Operation  Date,  and 
Interconnection  Guidelines. 

2.  Standard  Generator  Interconnection 
Procedures 

Section  1 .  Definitions— Definitions  of 
terms  used  in  the  Intercoruiection 
Procedures  are  provided.  (In  this 
summary,  defined  terms  are 
capitalized.) 

Section  2.  Scope  and  Application — 
The  Transmission  Provider  must  follow 
strict  comparability  principles.  The 
Interconnection  Procedures  do  not 
constitute  a  request  for.  nor  confer  a 
right  to  receive,  transmission  service. 

Section  3.  Interconnection  Requests— 
This  section  describes  interconnection 
request  procedures,  including  a 
refundable  deposit  of  $10,000  payable  to 
the  Transmission  Provider  that  will  be 
applied  toward  the  cost  of  the 
Interconnection  Feasibility  Study.  The 
Generator  may  withdraw  its  request  at 
any  time,  and  if  the  Generator  fails  to 
adhere  to  all  requirements  of  the 
Interconnection  Procedures,  the 
Transmission  Provider  shall  deem  the 
request  to  be  withdrawn. 

Section  4.  Queue  Position— The  qyeue 
position  is  based,  in  general,  on  the  date 
and  time  of  receipt  of  the  valid  (i.e., 
complete)  Intorconnection  Request,  and 
is  used  to  determine  the  order  of 
performing  studies  and  cost 
responsibility.  At  the  Transmission 
Provider's  option.  Interconnection 
System  Impact  Studies  may  be 
performed  serially  as  requests  are 
received  or  in  clusters. 

Section  5.  Procedures  for 
Interconnection  Requests  Submitted 
Prior  to  Effective  Date  of 


Interconnection  Procedures — This 
section  provides  for  the  completion  of 
studies  and  the  finalizing  of 
Interconnection  and  Operating 
Agreements  that  are  pending  as  of  the 
effective  date  of  the  Interconnection 
Procedures. 

Section  6.  Interconnection  Feasibility 
Sfudv— The  Interconnection  Feasibility 
Studv  shall  preliminarily  evaluate  the 
feasibility  of  the  proposed 
interconnection  to  the  Transmission 
Svstem  and  will  consist  of  a  power  flow 
and  short  circuit  analysis.  The 
Generator  is  responsible  for  the  actual 
cost  of  the  study  and  any  re-studies  that 
mav  be  required. 

Section  7.  Interconnection  System 
Impact  Study — The  Interconnection 
System  Impact  Study  shall  evaluate  the 
impact  of  the  proposed  interconnection 
on  the  reliability  of  the  Transmission 
System  and  will  consist  of  a  short 
circuit  analysis,  a  stability  analysis,  and 
a  power  flow  analysis.  The  Generator  is 
responsible  for  the  actual  cost  of  the 
studv  and  any  re-studies  that  may  be 
required. 

Section  8.  Interconnection  Facilities 
Study— The  Interconnection  Facilities 
Study  shall  specif\-  and  estimate  the 
cost  of  implementing  the  conclusions  of 
the  Interconnection  System  Impact 
Study,  including  the  nature  and  cost  of 
any  transmission  Provider 
Interconnection  Facilities  and  Network 
Upgrades  needed.  It  shall  also  provide 
an  estimate  of  the  time  required  to 
complete  the  construction  and 
installation  of  these  facilities.  The 
Generator  is  responsible  for  the  actual 
cost  of  the  study  and  any  re-studies  that 
mav  be  required. 

Section  9.  Agreements— In  order  to 
advance  the  implementation  of  its 
interconnection,  the  Generator  may 
request  the  Transmission  Provider  to 
offer  an  Engineering  and  Procurement 
Agreement  that  authorizes  the 
Transmission  Provider  to  begin 
engineering  and  procurement  of  long 
lead-time  items  necessar\'  for  the 
establishment  of  the  interconnection. 

Section  10.  Optional  Study— The 
Generator  may  request  the  Transmission 
Provider  to  perform  a  reasonable 
number  of  Optional  Studies.  An 
Optional  Study  will  consist  of  a 
sensitivity  analysis  and  will  identifx^  the 
costs  that  may  be  required  to  provide 
transmission  service  or  interconnection 
service  based  upon  the  results  of  the 
Optional  Study. 

Section  11.  Interconnection  and 
Operating  Agreement — When  the 
Transmission  Provider  delivers  the  draft 
Intercormection  Facilities  Study  report 
to  the  Generator,  the  Transmission 
Provider  shall  tender  a  draft 


Interconnection  and  Operating 
Agreement  with  draft  appendices 
completed  to  the  extent  practicable 
Procedures  and  requirements  for  filing 
and  complying  with  an  unexecuted 
agreement  also  are  described. 
Section  12.  Construction  of 
Transmission  Provider  Interconnection 
Facilities  and  Setwork  Upgrades — The 
Transmission  Provider  and  the 
Generator  shall  negotiate  a  schedule  for 
constructing  needed  faciHlies  and 
upgrades.  A  Generator  may  request  the 
Transmission  Provider  to  advance  the 
completion  of  necessary  Network 
Upgrades  that  are  the  responsibility  of 
another  entity  and  would  not  otherwise 
be  completed  in  time  to  support  the 
Generator's  In-Service  Date  However, 
the  Generator  must  commit  to  pay  any 
expediting  costs  and  the  cost  of  the 
upgrades,  with  such  payments  to  be 
refunded  when  the  Transmission 
Provider  receives  payment  from  the 
responsible  entity. 

Section  13.  Miscellaneous— The 
Interconnection  Procedures  include  a 
varietv  of  miscellaneous  provisions 
pertaining  to:  (1)  Confidential  treatment 
of  information  provided  by  the 
Generator.  (2)  the  Transmission 
Provider's  right  to  delegate 
responsibility  to  subcontractors,  (3)  the 
Generator's  obligation  to  pay  the  actual 
costs  of  Interconnection  Studies,  (4)  the 
Generator's  right  to  request  the 
Transmission  Provider  to  contract  with 
a  third  party  to  perform  an 
Interconnection  Study.  (5)  the  obligation 
of  the  Transmission  Provider  to  pay  the 
Generator  liquidated  damages,  and  (6) 
dispute  resolution  procedures. 
Section  14.  Small  Generator 
Interconnection  Requests — Small 
Generators  are  defined  as  units  of  no 
more  than  20  MVV  or  aggregations  of 
interconnecting  Facilities  at  a  single 
Point  of  Interconnection  totaling  no 
more  than  20  MW'.  Although,  for  Small 
Generators,  the  deposit  requirement  for 
each  of  the  Interconnection  Studies  is 
waived.  Small  Generators  are 
responsible  for  the  costs  of  processing 
the  Interconnection  Request  and  the 
performance  of  Interconnection  Studies, 
unless  waived.  Expedited  procedures 
will  be  used  for  Small  Generators' 
Interconnection  Requests  and 
Interconnection  Studies,  but  Small 
Generators  will  be  placed  in  the  same 
queue  as  Generators. 

Appendices — The  Interconnection 
Procedures  include  five  appendices  that 
provide  forms  of  agreement  for  the 
Interconnection  Request,  the 
Interconnection  Feasibilit\-  Study,  the 
Interconnection  System  Impact  Study, 
the  Interconnection  Facilities  Study, 
and  the  Optional  Study. 
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III.  Public  Reporting  Burden  and 
Information  Collection  Statement 

The  fnllowing  collections  of 
information  contained  in  this  proposed 
rule  are  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork.  Reduction  Act  of  1995.  FERC 


identifies  the  information  provided 
under  Part  35  as  FERC-516. 

Comments  are  solicited  on  the 
Commission's  need  for  this  information, 
whether  the  information  will  have 
practical  utility,  the  accuracy  of  the 
provided  burden  estimates,  ways  to 
enhance  the  qualify,  utility,  and  clarity 
of  the  information  to  be  collected,  and 


any  suggested  methods  for  minimizing 
respondents"  burden,  including  the  use 
of  automated  information  techniques. 
The  following  burden  estimate  includes 
the  cost  of  preparing  and  submitting 
tariff  changes  to  comply  with  the 
Commission's  proposed  regulation. 

Public  Reporting  Burden:  Estimated 
Annual  Burden: 


Data  collection  FERC-516 


Number  of 
respondents 


Number  of 
responses 


Hours  per  re- 
sponse 


Total  annual 
hours 


Reporting 
(In  place)  . 
(Develop) 

Totals 


270  [ 

145  ! 

1 

4 

580 

125 

1 

\ 

31 

3,875 

270 


35 


4.455 


Total  Annual  Hours  for  Collection 
(reporting  +  record  keeping,  (if 
appropriate)  =  4.455  hours  (270 
respondents  (145  x  1  filing  x  4  hours  for 
review,  clarification  or  580  hours)  -t- 
(125  X  1  x-31  to  develop  interconnection 
agreement  format  or  3.875)  -  4.455). 
Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  to  be: 

Annualized  Capital/Startup  Costs- 
Staffing  requirements  to  review  and 
prepare  an  interconnection  agreement  = 
$222,750  ($29,000  (145  respondents  x 
$200  (4  hours  @  $50  hourly  rate)  +  S 
193,750  (125  respondents  x  SI .550  (3 1 
hours  @  $50  hourly  rate)  Annualized 
Costs  (Operations  &  Maintenance).  The 
cost  per  respondent  is  equal  to  SI 07 
(145  respondents  who  agreements  in 
place).  $718  (125  respondents  who  have 
to  develop  documentation). 

The  OMB  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.  5 
CFR  1320.11.  Accordingly,  pursuant  to 
OMB  regulations,  the  Commission  is 
providing  notice  of  its  proposed     ' 
information  collections  to  OMB. 

Title:  FT:RC-516,  Electric  Rate 
Schedule  Filings. 

Action  .Proposed  Data  Collections. 

OMB  Control  No.:  1902-0096. 

The  applicant  shall  not  be  penalized 
for  failure  to  respond  to  this  collection 
of  information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Responses:  One-time 
implementation. 

Necessity  of  Information:  The 
proposed  rule  would  revise  the 
requirements  contained  in  18  CFR  part 
35.  The  Commission  is  seeking  to 


establish  standardized  interconnection 
procedures  and  agreements.  In 
particular,  the  Commission  will  propose 
this  proposed  rule  standardized 
interconnection  agreements  and 
procedures  that  public  utilities  must 
adopt.  The  proposed  rule  would  require 
that  each  public  utility  that  owns, 
operates  or  controls  transmission 
facilities  participate  in  one-time  filings 
incorporating  the  agreement  and 
procedures  into  their  open  access 
transmission  tariffs.  Internal  Review: 
The  Commission  has  assured  itself,  by 
means  of  internal  review,  that  there  is 
specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements.  The 
Commission's  Office  of  Markets.  Tariffs 
and  Rates  will  use  the  data  included  in 
filings  under  Section  203  and  205  of  the 
Federal  Power  Act  to  evaluate  efforts  for 
the  interconnection  and  coordination  of 
the  U.S.  electric  transmission  system 
and  to  ensure  the  orderly 
implementation  of  the  interconnection 
procedures  and  agreement  as  well  as  for 
general  industrv'  oversight.  These 
information  requirements  conform  to 
the  Commission's  plan  for  efficient 
information  collection,  conununication, 
and  management  within  the  electric 
power  industry. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington.  DC  20426  [Attention: 
Michael  Miller.  Capital  Planning  and 
PoUcv  Group.  Phone:  (202)  208-1415. 
fax:  (202)  208-2425.  E-mail: 
michael.miller@ferc.gov.\ 

For  submitting  comments  concerning 
the  collection  of  information(s)  and  the 
associated  burden  estimate(s),  please 
send  your  comments  to  the  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 


Information  and  Regulatorv  Affairs, 
Washington.  DC  20503.  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatorv  Commission,  phone:  (202) 
395-7318'.  fax:  (202)  395-7285]. 

IV.  Environmental  Statement 

The  Commission  concludes  that 
promulgating  the  proposed  rule  would 
not  present  a  major  federal  action 
having  a  significant  adverse  impact  on 
the  human  environment  under  the 
Commission's  regulations  implementing 
the  National  Environmental  Policy 
Act.  ^''  The  proposed  rule  falls  within 
the  categorical  exemption  provided  in 
the  Commission's  regulations  for 
approval  of  actions  under  §§  203  and 
205  of  the  Federal  Power  Act  relating  to 
provided  for  the  filing  of  schedules 
containing  all  rates  and  charges  for  any 
transmission  or  sale  subject  to  the 
Commission's  jurisdiction,  plus  the 
classification,  practices,  contracts  and 
regulations  that  affect  rates,  charges, 
classifications  and  services.'"' 
Consequently,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)'»i  requires  rulemakings  to  contain 
either  a  description  and  analysis  of  the 
effect  that  the  proposed  rule  will  have 
on  small  entities  or  a  certification  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
regulations  proposed  here  impose 
requirements  only  on  interstate 
transmission  providers,  which  are  not 
small  businesses,  and,  these 
requirements  are,  in  fact,  designed  to 
benefit  all  customers,  including  small 
businesses.  Accordingly,  pursuant  to 


"18  CFR  Part  380. 

♦0 18  CFR  Part  380.4(a)(15)(l6). 

«>  5  U.S.C.  601-612(1994). 
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section  605(b)  of  the  RFA.  the 
Commission  hereby  certifies  that  the 
proposed  regulations  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

VI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  comments,  data, 
views  and  other  information  concerning 
matters  set  out  in  this  notice. 

To  facilitate  the  Commission's  review 
of  the  comments,  commenters  are 
requested  to  provide  an  executive 
summary  of  their  positions. 
Commenters  are  requested  to  identify 
each  specific  issue  posed  by  the  NOPR 
that  their  discussion  addresses  and  to 
use  appropriate  headings  that  clearly 
identif>'  the  relevant  lA  and  IP  sections. 
Additional  issues  the  commenters  wish 
to  raise  should  be  identified  separately. 
The  commenters  should  double-space 
their  comments. 

Comments  may  be  filed  on  paper  or 
electronically  via  the  Internet  and  must 
be  received  by  the  Commission  by  June 
17,  2002.  Comments  should  not  exceed 
30  double-spaced  pages  and  should 
include  an  executive  summary.  Those 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426  and 
should  refer  to  Docket  No.  RM02-1-000. 
Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word. 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  website  at  ww\\: fere. gov 
and  click  on  "e-Filing."  and  then  follow 
the  instructions  for  each  screen.  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
to  the  sender's  E-Mail  address  upon 
receipt  of  comments. 

User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  E-Mail 
to  efiUng@ferc.fed.us.  Comments  should 
not  be  submitted  to  the  E-Mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  filfes  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington,  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  E-mail  to 
RimsMastei^ferc.fed.  us. 


Vni.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (bttp://m\iv.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A.  Washington.  DC 
20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Svstem 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading 
—RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16.  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16. 
1981.  are  also  available  from  RIMS- 
on-the-Web:  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS. 
CIPS.  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public. referenceroom@ferc.fed.  us]. 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  in  18  CFR  Part  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
Linwood  A.  Watson.  Jr.. 

Deputy  Secretan 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  35. 


Chapter  I.  Title  1 8  of  the  Code  of 
Federal  Regulations,  as  follows. 

PART  35— FILING  OF  RATE 
SCHEDULES 

1,  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Add  §  35.28(f)  to  read  as  follows: 

§35.28    Nondiscriminatory  open  access 
transmission  tariff. 

«         .         »         ♦         • 

(f)  Standardized  interconnection 
agreement  and  procedures.  (1)  Every 
public  utility  that  is  required  to  have  on 
file  a  non-discriminatory  open  access 
transmission  tariff  under  this  section 
must  amend  such  tariff  by  adding  the 
standardized  interconnection  agreement 
and  procedures  contained  in  Order  No. 

,  FERC  Stats.  &  Regs.  H  IFinal 

Rule  on  Interconnection]  or  such  other 
interconnection  agreement  and 
procedures  as  may  be  approved  by  the 
Commission  consistent  with  Order  No. 

,  FERC  Stats  &  Regs.  H [Final 

Rule  on  Interconnection] 

(i)  The  amendment  required  by  the 
preceding  paragraph  must  be  filed  no 
later  than  [60  days  after  the  issuance  of 
the  final  rule]. 

(ii)  Any  public  utility  that  seeks  a 
deviation  from  the  standardized 
interconnection  agreement  and 
procedures  contained  in  Order  No.      _, 
FERC  Stats.  &  Regs.  1  (Final  Rule 

on  Interconnection],  must  demonstrate 
that  the  deviation  is  consistent  with  the 
principles  of  Order  No.  .  FERC 

Stats.  &  Regs.  ^ [Final  Rule  on 

Interconnection  ]. 

(2)  The  non-public  utility  procedures 
for  tariff  reciprocity  compliance 
described  in  paragraph  (e)  of  this 
section  are  applicable  to  the 
standardized  interconnection  agreement 
and  procedures. 

[Note:  The  following  Attachments  will 
not  be  Published  in  the  Code  of  Federal 
Regulations] 

Standard  Generator  Interconnection  and 
Operating  .■\sreement 
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Standard  Generator  Interconnection  and 
Operating  Agreement 

This  Standard  Generator  Interconnection 
and  Operating  Agreement  ("Agreement")  is 
made  and  entered  into  this day  of 


20 ,  bv  and  between       . 

a organized  and  existing  under  the 

laws  of  the  StateC'.ommonwealth  of 
_  ("Generator"),  and    _  .  a 

[corporation!  organized  and  existing  under 
the  laws  ol  the  State '(Commonwealth  of 

("Transmission  Provider  and/or 
Transmission  Owner").  Generator  and 
Transmission  Provider  each  may  be  referred 
to  as  a  "Party"  or  collectively  as  the 
"Parlies." 

Recitals 

Whereas.  Transmission  Provider  operates 

the  Transmission  System;  and 

Whereas.  Generator  intends  to  own.  lease 
and/ or  tontrol  and  operate  the  Facility 
identified  in  .Appendix  C;  and. 

Whereas.  Generator  and  Transmission 
Provider  have  agreed  to  enter  into  this 
Agreement  for  the  purpose  of  interconnecting 
the  Facilitv  with  the  Transmission  System; 

NOW.  therefore,  in  consideration  of  and 
subject  to  the  mutual  covenants  contained 
herein,  it  is  agreed: 

.Article  1.  Definitions 

When  used  in  this  .Agreement  with  initial 
capitalization,  the  following  terms  shall  have 
the  meanings  specified  or  referred  to  in  this 
.Article  1.  Terms  used  in  this  .Agreement  with 
initial  capitalization  that  are  not  defined  in 
this  .Article  1  shall  have  the  meanings 
specified  in  the  section  in  which  it  is  used 
or  as  specified  in  the  Transmission  Provider 
Tariff,  as  may  be  amended  from  time  to  time. 

11     ".Affiliate"  shall  mean,  with  respect  to 
a  corporation,  partnership  or  other  entity, 
each  such  other  corporation,  partnership  nr 
other  entity  that  direc  tlv  or  indirectly, 
through  one  or  more  intermediaries,  controls. 
is  controlled  b\'.  or  is  under  ccmimon  control 
with,  such  corporation,  partnership  or  other 
entity. 

1.2     Agreement"  shall  mean  this  Standard 
Generator  Interconnection  and  Operating 
.Agreement. 

13     Ancillary  and  Other  Services"  shall 
have  the  same  meaning  as  defined  in  the 
Transmission  Provider's  Tariff,  as  mav  be 
amended  from  time  to  time,  and  shall  in 
addition  include  such  other  services  as 
Generator  Balancing,  Blackstart,  .Automatic 
Generation  Control,  and  Capacity. 

1.4  Applicable  Laws  and  Regulations" 
shall  mean  all  duly  promulgated  applicable 
federal,  state  and  local  laws,  regulations, 
rules,  ordinances,  codes,  dec  rees.  judgments, 
directives,  or  judicial  or  administrative 
orders,  permits  and  other  dulv  authorized 
actions  of  any  Governmental  ,Authorit\. 

1.5  .Applicable  Reliability  Council"  shall 
mean  the  reliability  council(s)  applicable  to 
the  Transmission  System  to  which  the 
Facilitv  is  directly  interconnected. 

1.6  Applicable  Standards"  shall  mean  the 
requirements  and  guidelines  of  NERC.  the 
.Applicable  Reliability  Counc:il,  the  Control 
.Area  of  the  Transmission  System  to  which 
the  Facility  is  directly  interconnected  and  the 
Transmission  Provider  Interconnection 
Guidelines. 

1.7  Breach"  shall  mean  the  failure  of  a 
Party  to  perform  or  observe  any  material  term 
or  condition  of  this  .Agreement. 

1.8  Breaching  Party"  shall  mean  a  Party 
that  is  in  Breach  of  this  Agreement. 


1.9  Commercial  Operation  Date"  shall 
mean  the  date  on  which  Generator 
commences  Commercial  operation  of  a  unit  at 
the  Facility  after  Trial  Operation  of  such  unit 
has  been  completed  as  confirmed  in  writing 
substantially  in  the  form  shown  in  Appendix 
F. 

1.10  "Confidential  Information"  shall 
have  the  meaning  set  forth  in  Article  22,1, 

1.11  "Control  Area"  shall  mean  an 
electrical  system  or  systems,  as  certified  by 
NERC  or  the  applicable  regional  reliability 
council,  as  the  case  may  be.  and  bounded  by 
interconnection  metering  and  telemetry,  to 
which  a  common  automatic  generation 
control  scheme  is  applied  in  order  to  (i) 
match,  at  all  times,  power  output  of  the 
generator(s)  within  the  electrical  system  and 
capacity  and  energ\  purchased  from  or  sold 
to  entities  outside  the  electrical  system  to 
load  within  the  electrical  system;  (ii) 
maintain  scheduled  interchange  with  other 
Control  Areas  within  the  limits  of  Good 
Utility  Practice;  (iii)  maintain  the  frequency 
of  the  electrical  system  within  reasonable 
limits  in  accordance  with  Good  Utility 
Practice;  and  (iv)  provide  sufficient 
generating  capacity  and  operating  resen'es  in 
accordance  with  Good  Utility  Practice, 

1.12  "Default"  shall  mean  the  failure  of  a 
Breaching  Party  to  cure  its  Breach  in 
acc:ordance  with  Article  20. 

1.13  "Effective  Date"  shall  mean  the  date 
on  which  this  Agreement  becomes  effective 
in  accordance  with  Article  2.1. 

1.14  "Emergency  Condition"  shall  have 
the  meaning  set  forth  in  .Article  14.1 

1.15  "Energy  Resource  Interconnection 
Service"  shall  have  the  meaning  set  forth  in 
Article  4.1.1. 

1.16  "Environmental  Law"  shall  mean 
.Applicable  Laws  or  Regulations  relating  to 
pollution  or  protection  of  the  environment  or 
natural  resources. 

1.17  "Facility"  shall  mean  Generator's  or 
Transmission  Provider/Transmission 
Owner's  electric  generating  facility,  but  shall 
not  include  the  Generator  Interconnection 
Facilities. 

1  18    "Facilities  Study"  shall  mean  the 
Interconnection  Facilities  Study  conducted 
by  the  Transmission  Provider  under  the 
Interconnection  Procedures. 

1  19    "Federal  Power  Act"  shall  mean  the 
Federal  Power  Act,  as  amended,  16  U.S.C. 
§§791ae(seq. 

1.20  "FERC"  shall  mean  the  Federal 
Energy  Regulatory  Commission  or  its 
successor. 

1.21  "Force  Majeure"  shall  have  the 
meaning  set  forth  in  .Article  16.1. 

1.22  "Generator"  as  used  herein  applies 
to  any  Facility  regardless  of  ownership. 

1.23  "Generator  Interconnection 
Facilities"  shall  mean  all  facilities  and 
equipment,  as  identified  in  Appendix  .A, 
which  are  located  between  the  Facility  and 
the  Point  of  Change  of  Ownership,  including 
any  modification,  addition,  or  upgrades  to 
such  facilities  and  equipment  necessary  to 
physically  and  electrically  connect  to  Facility 
to  the  Transmission  System.  Generator 
Interconnection  Facilities  are  sole  use 
facilities  and  shall  not  include  Network 
Upgrades  or  facilities, 

1.24  "Good  Utility  Practice"  shall  mean 
any  of  the  practices,  methods  and  acts 
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engaged  in  or  approved  by  a  significant 
portion  of  the  electric  industry  during  the 
relevant  time  period,  or  any  of  the  practices, 
methods  and  ads  which,  in  the  exercise  of 
reasonable  judgment  in  light  of  the  facts 
known  at  the  time  the  decision  was  made, 
could  have  been  expected  to  accomplish  the 
desired  result  at  a  reasonable  cost  consistent 
with  good  business  practices,  reliability, 
safety  and  expedition.  Good  Litility  Practice 
is  not  intended  to  be  limited  to  the  optimum 
practice,  method,  or  act  to  the  exclusion  of 
all  others,  but  rather  to  be  acceptable 
practices,  methods,  or  acts  generally  accepted 
in  the  region.  Good  Utility  Practice  shall 
include,  but  not  be  limited  to,  compliance 
with  Applicable  Laws  and  Regulations, 
Applicable  Standards,  the  National  Electric 
Safety  Code,  and  the  National  Elec  trical 
Code,  as  they  may  be  amended  from  time  to 
time,  including  the  criteria,  rules  and 
standards  of  any  successor  organizations. 

1.25  "Governmental  Authority"  shall 
mean  any  federal,  state,  local  or  other 
governmental  regulatory  or  administrative 
agency,  court,  commission,  department, 
board,  or  other  governmental  subdivision, 
legislature,  rulemaking  board,  tribunal,  or 
other  governmental  authority  having 
jurisdiction  over  the  Parties,  their  respective 
facilities,  or  the  respective  services  they 
provide,  and  exercising  or  entitled  to  exercise 
any  administrative,  executive,  police,  or 
taxing  authority  or  power;  provided, 
however,  that  such  term  does  not  include 
Generator,  Transmission  Provider,  or  any 
Affiliate  thereof. 

1.26  "Hazardous  Substances"  shall  mean 
any  chemicals,  materials  or  substances 
defined  as  or  included  in  the  definition  of 
"hazardous  substances,"  "hazardous 
wastes,"  "hazardous  materials,"  "hazardous 
constituents,"  "restricted  hazardous 
materials,"  "extremely  hazardous 
substances,"  "toxic  substances,"  "radioactive 
substances,"  "contaminants,"  "pollutants," 
"toxic  pollutants"  or  words  of  similar 
meaning  and  regulatory  effect  under  any 
applicable  Environmental  Law,  or  anv  other 
chemical,  material  or  substance,  exposure  to 
which  is  prohibited,  limited  or  regulated  by 
any  applicable  Environmental  Law. 

1.27  "In-Service  Date"  shall  mean  the 
date  upon  which  the  Generator  reasonably 
expects  it  will  be  ready  to  begin  use  of  the 
Transmission  Provider  Interconnection 
Facilities  to  obtain  back  feed  power  and  upon 
which  it  reasonably  expects  to  begin  doing 
so. 

1.28  "Independent  System  Operator" 
("ISO")  shall  mean  any  Independent  Svstem 
Operator  to  which  a  transmission  provider 
has  transferred  operational  control  of  its 
transmission  facilities,  or  any  portion  thereof, 
within  the  meaning  of  Order  No.  888. 

1.29  "Interconnection  Facilities"  shall 
mean  the  Transmission  Provider's 
Interconnection  Facilities  and  the  Generator 
Interconnection  Facilities.  Collectively,  all 
facilities  and  equipment  between  the  Facility 
and  the  Point  of  Interconnection,  including 
any  modification,  additions  or  upgrades  that 
are  necessary  to  physically  and  electrically 
interconnect  the  Facility  to  the  Transmission 
System.  Interconnection  Facilities  are  sole 
use  facilities  and  shall  not  include  Network 
upgrades  or  facilities. 


1.30  "Interconnection  Guidelines"  shall 
mean  the  technical  requirements  set  forth  in 
Appendix  G. 

1.31  "Interconnection  Request"  shall 
mean  a  request,  the  form  of  Appendix  1  to 
the  Standard  Generator  Interconnection 
Procedures,  in  accordance  with  the  OATT,  to 
interconnect  a  new  Facility,  or  to  increase  the 
capacity  or  make  a  Material  Modification  to 
(he  operations  characteristics  of  an  existing 
Facility  that  is  interconnected  with  the 
Transmission  System. 

1.32  "Interconnection  Service"  shall 
mean  those  services  associated  with 
interconnecting  a  Facility  to  the 
Transmission  System  as  such  services  are  set 
forth  in  Article  4  of  this  Agreement. 

1.33  "Initial  Synchronization  Date"  shall 
mean  the  date  upon  which  the  Facility  is 
initially  synchronized  and  upon  which  Trial 
Operation  begins. 

1.34  "IRS"  shall  mean  the  Internal 
Revenue  Service. 

1.3.5     "Joint  Operating  Committee"  shall 
be  comprised  of  the  members  of  the 
individual  Operating  Committees.  The  role  of 
this  Committee  is  to  address  on  a  generic 
level  any  issues  arising  out  of  the  duties, 
roles  and  responsibilities  of  the  individual 
Operating  Committees  as  described  in  Article 
29.  The  Joint  Operating  Committee  shall  meet 
as  necessary,  but  not  less  than  once  each 
calendar  year  to  carry  out  those  duties. 
Unless  otherwise  agreed  to.  the  annual 
meeting  will  be  held  on  the  first  Monday  in 
June  of  each  year. 

1.36  "Loss"  shall  have  the  meaning  set 
forth  in  Article  18.1. 

1.37  "Metering  Equipment"  shall  mean 
all  metering  equipment  described  in,  and 
installed  at  the  metering  points  designated 
in.  Appendix  C. 

1 .38  "NERC"  shall  mean  the  North 
American  Electric  Reliability  Council  or  its 
successor  agency  assuming  or  charged  with 
similar  responsibilities  related  to  the 
operation  and  reliability  of  the  North 
American  interconnected  electric 
transmission  grid. 

1.39  "Network  Resource  Interconnection 
Service"  shall  have  the  meaning  set  forth  in 
Article  4.1.2. 

1.40  "Network  Upgrades"  shall  mean  the 
additions,  modifications,  and  upgrades  to  the 
Transmission  System  required  beyond  the 
point  at  which  the  genersUor  interconnects  to 
the  Transmission  System  to  accommodate 
the  interconnection  of  the  Facility  to  the 
Transmission  System  as  identified  in 
Appendix  A,  including  any  modifications, 
additions  or  upgrades  made  to  such  facilities. 
The  facilities  and  equipment  are  used  by  and 
benefit  all  users  of  the  transmission  grid, 
without  distinction  or  regard  as  to  the 
purpose  of  the  upgrade  (e.g..  to  relieve 
overloads,  to  remedy  stability  and  short 
circuit  problems,  to  maintain  reliability,  or  to 
provide  protection  and  service  restoration) 
including  the  fact  that  these  facilities  and 
equipment  are  being  replaced  or  upgraded  to 
accommodate  the  interconnection  request. 

1.41  "Non-Breaching  Party"  shall  mean  a 
Party  that  is  not  in  Breach  of  this  Agreement 
with  regard  to  a  specific  event  of  Breach  by 
another  Party. 

1.42  "Notice  of  Dispute"  shall  have  the 
meaning  set  forth  in  Article  27,1, 


1.43  Operating  Committee"  shall  mean 
the  Operating  Committee  as  described  in 
Article  29. 

1.44  "Party"  or  "Parties"  shall  have  the 
meaning  set  forth  in  the  introductory 
paragraph  of  this  .Agreement. 

1 .45  "Point  of  Change  of  Ownership" 
shall  mean  the  point,  set  forth  in  Appendix 
A.  at  which  the  Generator  Interconnection 
Facilities  connect  to  the  Transmission 
Provider's  Transmission  Interconnection 
Facilities. 

1.46  "Point  of  Interconnection"shall 
mean  the  point,  set  forth  in  Appendix  A, 
where  the  Interconnection  Facilities  connect 
to  the  Transmission  Provider's  Transmission 
Interconnection  System. 

1.47  "Reasonable  Efforts"  shall  mean, 
with  respect  to  an  action  required  to  be 
attempted  or  taken  by  a  Party  under  this 
Agreement,  efforts  that  are  timely  and 
consistent  with  Good  Utility  Practice  and  are 
otherwise  substantially  equivalent  to  those  a 
Party  would  use  to  protect  its  own  interests. 

1.48  "RTO/ISO"  shall  mean  any  Regional 
Transmission  Organization  or  Independent 
System  Operator  to  which  a  Transmission 
Provider  has  transferred  operational  control 
of  its  transmission  facilities,  or  any  portion 
thereof,  within  the  meaning  of  Order  No. 
2000. 

1.49  "Switching  and  Tagging  Rules"  shall 
mean  the  switching  and  tagging  procedures 
of  Transmission  Provider,  and  Generator,  as 
they  may  be  amended  from  time  to  time. 

1.50  "System  Protection  Facilities"  shall 
be  described  in  Appendix  A.  and  shall  mean 
the  equipment  required  to  protect  (i)  the 
Transmission  System  from  faults  or  other 
electrical  disturbances  occurring  at  the 
Facility,  and  (ii)  the  Facility  from  faults  or 
other  electrical  system  disturbances 
occurring  on  the  Transmission  System  or  on 
other  delivery  systems  and/or  other 
generating  systems  to  which  the 
Transmission  System  is  directly  connected. 

1.51  "Tariff  shall  mean  the 
Transmission  Provider  tariff  for  which  open 
access  transmission  service  over,  and 
transmission  interconnection  to  the 
Transmission  System  is  offered,  as  filed  with 
FERC,  and  as  amended  or  supplemented 
from  time  to  time,  or  any  successor  tariff, 

1.52  "Transmission  Owner"  shall  mean 
an  entity  that  owns,  leases  or  otherwise 
possesses  interest  in  the  portion  of  the 
Transmission  System  at  the  Point  of 
Interconnection  may  be  a  party  to  this 
Agreement  to  the  extent  necessary. 

1.53  "Transmission  Provider"  shall  mean 
the  entity  that  provides  Transmission  Service 
under  its  Open  Access  Transmission  Tariff. 

1.54  "Transmission  Provider 
Interconnection  Facilities"  shall  mean  all 
facilities  owned  and/or  controlled  or 
operated  by  the  Transmission  Provider  from 
the  Point  of  Change  of  Ownership  to  the 
Point  of  Interconnection  as  identified  in 
Appendix  A.  including  any  modifications, 
additions  or  upgrades  to  such  facilities  and 
equipment.  Transmission  Provider 
Interconnection  Facilities  are  sole  use 
facilities  and  shall  not  include  Network 
Upgrades  or  facilities  as  defined  in  Article 
1.39  above. 

1.55  "Transmission  System"  shall  mean 
the  facilities  owned,  controlled  or  operated 
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by  tho  Transmission  Provider  that  are  used 
to  provide  transmission  service  under  the 
Tariff,  including  any  additions,  modifications 
or  upgrades  made  to  such  facilities. 

1.56      Trial  Operation"  shall  mean  the 
period  during  which  Generator  is  engaged  in 
on-site  test  operations  and  i  ommissioning  of 
the  Facility  prior  to  commercial  operation. 

Article  2.  Effective  Date.  Term  and 
Termination 

2.1  Effective  Date.  This  Agreement  shall 
become  effective  upon  execution  by  the 
Parties  subject  to  acceptance  by  KERC  (if 
applicable),  or  if  filed  unexec  uted.  upon  the 
date  specified  by  FERC.  Transmission 
Provider  shall  promptly  file  this  Agreement 
with  FERC  upon  execution  in  accordance 
with  Article  3.1. 

2.2  Term  of  .Agreement.  Subject  to  the 
provisions  of  Article  2.3.  this  Agreement 
shall  remain  in  effect  for  a  period  often  (10) 
years  from  the  Effective  Date  or  such  other 
longer  period  as  the  Generator  may  request 
(Term  to  be  Specified  in  Individual 
Agreements)  and  shall  be  automatically 
renewed  for  each  successive  one-year  period 
thereafter. 

2.3  Termination  Procedures.  This 
Agreement  may  be  terminated  as  follows: 

2.3.1  Written  Notice.  The  Generator  may 
terminate  this  .'Agreement  after  giving  the 
Transmission  Provider  thirty  (30)  Calendar 
Days  advance  written  notice;  or 

2.3.2  No  Commercial  Operation.  The 
Transmission  Provider  may  terminate  this 
Agreement  on  written  notice  to  the  Generator 
if  (i)  the  Generator's  Facility  has  not  achieved 
commercial  operation  within  five  (5)  years 
after  the  scheduled  Commercial  Operation 
Date  reflected  in  Appendix  B.  Time 
Schedule,  or  (ii)  fails  to  be  available  for 
operation  for  a  consecutive  period  of  five  (5) 
years  unless  major  Facility  upgrades  are  in 
progress. 

2.3.3  Default.  Either  Party  may  terminate 
this  Agreement  in  accordance  with  Article 
17. 

Notwithstanding  the  foregoing,  no 
termination  shall  become  effective  until  the 
Parties  have  complied  with  all  Applicable 
Laws  and  Regulations  applicable  to  such 
termination,  including  the  filing  with  FERC 
of  a  notice  of  termination  of  this  Agreement, 
which  notice  has  been  accepted  for  filing  by 
FERC. 

2.4  Termination  Costs.  If  a  Party  elects  to 
terminate  the  Agreement  pursuant  to  Article 
2.3  above,  each  Party  shall  pay  all  costs 
incurred  (including  any  cancellation  costs 
relating  to  orders  or  contracts  for 
interconnection  facilities  and  equipment)  or 
charges  assessed  by  the  other  Party,  as  of  the 
date  of  the  other  Party's  receipt  of  such 
notice  of  termination,  that  are  the 
responsibility  of  the  Terminating  Party  under 
this  Agreement.  In  the  event  of  termination 
bv  either  Party,  both  Parties  shall  use 
commercially  Reasonable  Efforts  to  mitigate 
the  costs,  damages  and  charges  arising  as  a 
consequence  of  termination.  Upon 
termination  of  this  Agreement,  unless 
otherwise  ordered  or  approved  by  FERC: 

2.4.1     With  respect  to  any  portion  of  the 
Transmission  Provider  Interconnection 
Facilities  that  have  not  yet  been  constructed 


or  installed,  the  Transmission  Provider  shall 
to  the  extent  possible  and  with  Crenerator's 
authorization  cancel  an\  pending  orders  of. 
or  return,  any  materials  or  equipment  for,  or 
contracts  for  construction  of,  such  facilities; 
provided  that  in  the  event  Generator  elects 
not  to  authorize  such  canc:ellation.  Generator 
shall  assume  all  payment  obligations  with 
respect  to  such  materials,  equipment,  and 
contracts,  and  the  Transmission  Provider 
shall  deliver  such  material  and  equipment, 
and,  if  necessary,  assign  such  contracts,  to 
Generator  as  soon  as  practicable,  at 
Generator's  expense.  To  the  extent  that 
Generator  has  already  paid  Transmission 
Provider  for  any  or  all  such  (  osts  of  materials 
or  equipment  not  taken  by  Generator, 
Transmission  Provider  shall  promptly  refund 
such  amounts  to  Generator,  less  any  costs, 
including  penalties  incurred  by  the 
Transmission  Provider  to  cancel  any  pending 
orders  of  or  return  such  materials, 
equipment,  or  contracts. 

2.4.2  Transmission  Provider  may.  at  its 
option,  retain  anv  portion  of  such  materials, 
equipment,  or  facilities  that  Cienerator 
chooses  not  to  accept  delivery  of.  in  which 
case  Transmission  Provider  shall  be 
responsible  for  all  costs  associated  with 
procuring  such  materials,  equipment,  or 
fai;ilities. 

2.4.3  With  respect  to  any  portion  of  the 
Interconnection  Facilities,  and  any  other 
facilities  already  installed  or  constructed 
pursuant  to  the  terms  of  this  Agreement. 
Generator  shall  be  responsible  for  all  costs 
associated  with  the  removal,  relocation  or 
other  disposition  or  retirement  of  such 
materials,  equipment,  or  facilities. 

2.5  Disconnection.  Upon  termination  of 
this  Agreement,  the  Parties  will  take  all 
appropriate  steps  to  disconnect  the  Facility 
from  the  Transmission  System.  All  costs 
required  to  effectuate  such  disconnection 
shall  be  borne  by  the  terminating  Party, 
unless  such  termination  resulted  from  the 
non-terminating  Party's  Default  of  this 
Agreement  or  such  non-terminating  Party 
otherwise  is  responsible  for  these  costs  under 
this  Agreement. 

2.6  Survival.  This  Agreement  shall 
continue  in  effect  after  termination  to  the 
extent  necessary  to  provide  for' final  billings 
and  payments  and  for  costs  incurred 
hereunder,  including  billings  and  payments 
pursuant  to  this  Agreement;  to  permit  the 
determination  and  enforcement  of  liability 
and  indemnification  obligations  arising  from 
acts  or  events  that  occurred  while  this 
Agreement  was  in  effect;  and  to  permit  each 
Party  to  have  access  to  the  lands  of  the  other 
Party  pursuant  to  this  Agreement  or  other 
applicable  agreements,  to  disconnect,  remove 
or  salvage  its  own  facilities  and  equipment. 

2.7  Reservation  of  Rights. 
Notwithstanding  any  other  provision  in  this 
Agreement,  each  Party  retains  its  rights  to 
unilaterally  seek  modification  of  this 
Agreement  pursuant  to  Sections  205  and  206 
of  the  Federal  Power  Act  and  pursuant  to 
FERC's  rules  and  regulations  promulgated 
thereunder. 

Article  3.  Regulatory  Filings 

3.1     Filing.  The  Transmission  Provider 
shall  file  this  Agreement  (and  any 


amendment  hereto)  with  the  appropriate 
Governmental  Authority,  if  required.  Any 
information  related  to  studies  for 
interconnection  asserted  by  Generator  to 
contain  competitively  sensitive  commercial 
or  financial  information  shall  be  maintained 
by  the  Transmission  Provider  and  identified 
as  "confidential"  under  seal  stating  that 
Generator  asserts  such  information  is 
Confidential  Information  and  has  requested 
such  information  be  kept  under  seal.  If 
requested  b\  the  Transmission  Provider. 
Generator  shall  provide  the  Transmission 
Provider,  in  writing,  with  the  Generator's 
basis  for  asserting  that  the  information 
referred  to  in  this  Article  3.1  is  competitively 
sensitive  information,  and  the  Transmission 
Provider  may  disclose  such  writing  fo  the 
appropriate  Governmental  Authority. 
Generator  shall  be  responsible  for  the  costs 
associated  with  affording  confidential 
treatment  of  such  information.  If  the 
Generator  has  executed  this  Agreement,  or 
anv  amendment  thereto,  the  Generator  shall 
reasonablv  cooperate  with  Transmission 
Provider  with  respect  to  such  filing  and  to 
provide  any  information  reasonably 
requested  by  Transmission  Provider  needed 
to  comply  with  applicable  regulatory 
requirements.  If  the  Generator  has  executed 
this  Agreement  or  any  amendment  thereto, 
unless  the  Parties  agree  otherwise.  Generator 
shall  not  protest  the  filing  of  this  Agreement 
or  any  amendment  which  Generator 
executed. 

Article  4.  Scope  of  Service 

4.1     Interconnec:tion  Product  Options. 
Generator  has  selected  the  following 
(checked)  type  of  Interconnection  Service: 

4.1.1     Energy  Resource  Interconnection 
Service. 

4.1.1.1     The  Product.  Energy  Resource 
("ER")  Interconnection  Service  allows 
Generator  to  connect  the  Facility  to  the 
Transmission  System  and  be  eligible  to 
deliver  the  Facility's  output  using  the 
existing  firm  or  non-firm  capacity  of  the 
Transmission  System  on  an  "as  available" 
basis.  To  the  extent  Generator  wants  to 
receive  ER  Interconnection  Ser\ice,  the 
Transmission  Provider  shall  construct 
facilities  consistent  with  the  studies 
identified  in  .Mtachment  A  ER 
Interconnection  Service  does  not  in  and  of 
itself  convey  any  transmission  delivery 
service. 

4. 11. 2    The  Study.  The  study  consists  of 
short  circuit/fault  duty,  steady  state  (thermal 
and  voltage)  and  stability  analyses.  The  short 
circuit/fault  duty  analysis  would  identifv' 
direct  interconnection  facilities  required  and 
the  Network  I'pgrades  necessary  to  address 
short  circuit  issues  associated  with  the 
interconnection  facilities  The  stability  and 
steady  state  studies  would  identif>-  necessary 
upgrades  to  allow  full  output  of  the  proposed 
Facility  and  would  also  identify  the 
maximum  allowed  output,  at  the  time  the 
study  is  performed,  of  the  interconnecting 
Facility  without  requiring  additional 
Network  Upgrades. 

4.1  1.3     Delivery  Service  Implications. 
Under  ER  Interconnection  Service,  the 
interconnected  Generator  will  be  able  to 
inject  power  from  the  Facility  into  and 
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deliver  power  across  the  interconnecting 
Tran.smission  Frovirier's  Transmission 
System  on  an  "as  available"  basis  up  to  the 
amount  of  .MWs  identifieLi  in  the  applicable 
slahijity  and  steady  state  studies  to  the  extent 
the  upgrades  initially  required  to  qualifv  for 
ER  Inten  onnec  lion  Service  have  been 
i:nnstru(  ted.  Where  eligible  to  do  so  (e.g., 
HIM.  ISO-NE,  NYISO),  the  interconnected 
Generator  may  place  a  bid  to  sell  into  the 
market  up  to  the  maximum  identified 
Facilitv  output,  subject  to  any  conditions 
specified  in  the  interconnection  ser\  ice 
approval,  and  the  Facility  will  be  dispatched 
to  the  extent  the  Generator's  bid  clears.  In  all 
other  instani  es.  no  transmission  deliverv 
service  from  the  [■■d(  ility  is  assured,  but  the 
(;enerator-tna\  obtain  point-to-point 
transmission  deliver\-  service  or  be  used  for 
secondary  network  transmission  service, 
pursuant  to  the  Transmission  Provider's 
Open  .Access  Transmission  Tariff  ("OATT"). 
up  to  the  maximum  output  identified  in  the 
stability  and  steady  state  studies.  In  those 
instant:es.  In  order  for  the  Generator  to  obtain 
the  right  to  deliver  or  inject  energy  bevond 
the  Facility  Point  of  Interconnection  or  to 
improve  its  ability  to  do  so,  transmission 
delivery  service  must  be  obtained  [pursuant  to 
the  provisions  of  the  Transmission  Provider's 
O.AIT.  The  CJenerator's  ability  to  inject  its 
Facility  output  beyond  the  Point  of 
Interconnection,  therefore,  will  depend  on 
the  existing  capacity  of  the  Transmission 
Provider's  Transmission  System  at  such  time 
as  a  transmission  service  request  is  made  that 
would  accommodate  such  delivery. 

4.1.2     Network  Resource  Interconnection 
Service. 

4.1.2.1     The  Product.  The  Transmission 
Provider  must  conduct  the  necessary  studies 
and  construct  the  Network  Upgrades  needed 
to  integrate  the  Facility  (1)  in  a  manner 
comparable  to  that  in  which  the 
Transmission  Provider  integrates  its 
generating  facilities  to  serve  native  load 
customers:  or  (2)  in  an  ISO  or  RTO  with 
market  based  congestion  management,  in  the 
same  manner  as  all  other  Network  Resources. 
Network  Resource  ("NR")  Interconnection 
Service  in  and  of  itself  does  not  convey  any 
transmission  delivery  service. 

4.1.2.2    The  Study.  The  interconnection 
study  forNR  Interconnection  Service  shall 
assure  that  the  Generator's  Facility  meets  the 
requirements  for  ER  Interconnection  Service 
and  as  a  general  matter,  that  such  Facility 
interconnection  is  also  studied  with  the 
Transmission  Provider's  Transmission 
System  at  peak  load,  under  a  variety  of 
severely  stressed  conditions,  to  determine 
whether,  with  the  Generator  Facilitv  at  full 
output,  the  aggregate  of  generation  in  the 
local  area  can  be  delivered  to  the  aggregate 
of  load  on  the  Transmission  Provider's 
Transmission  System,  consistent  with  the 
Transmission  Provider's  reliability  criteria 
and  procedures.  This  approach  assumes  that 
some  portion  of  existing  Network  Resources 
are  displaced  by  the  output  of  the  Generator's 
Facility.  The  Generator  may  request  the 
studies  associated  with  NR  Interconnection 
Service  at  the  time  of  its  interconnection 
application,  together  with  its  request(s)  for 
study  of  other  levels  of  interconnection 
service,  and,  following  the  completion  of  the 


requested  facilities  studies  and  subject  to  the 
construction  of  all  necessar\  upgrades,  mav 
elect  to  proceed  with  NR  Interconnection 
Service  or  to  proceed  under  a  lower  level  of 
interconnection  service  to  the  extent  that 
only  certain  upgrades  will  be  completed. 

There  is  no  requirement  either  at  the  time 
of  study  or  interconnection,  or  at  an\-  point 
in  the  future,  that  the  Generator's  Facility  be 
designated  as  a  Network  Resource  by  a 
network  transmission  customer  or  that  the 
Generator  identify  a  S|)e(  ific  buyer  (or  sink). 
To  the  extent  a  Network  Generator  does 
designate  the  Facility  as  a  Network  Resource, 
it  mu.st  do  so  pursuant  to  the  Transmission 
Provider's  O.VrT. 

4.1.2.3     Delivery  Service  Implications.  NR 
Interconnection  Service  allows  the 
Generator's  Facility  to  be  designated  by  any 
Network  Generator  on  the  Transmission 
Provider's  Transmission  System  as  a  Network 
Resource,  up  to  the  Facility's  hill  output,  on 
the  same  basis  as  all  other  existing  Network 
Resources  interconnected  to  the 
Transmission  Provider's  Transmission 
System,  and  to  be  studied  as  a  Network 
Resource  on  the  assumption  that  such  a 
designation  will  occur.  Any  Network 
Generator  can  utilize  its  network  servic;e  to 
obtain  delivery  of  energy  from  the 
interconnected  Generator's  Facility  in  the 
same  manner  as  it  accesses  other  Network 
Resources.  A  Facilitv  receiving  NR 
Interconnection  Service  may  also  be  used  to 
provide  ancillary  services  after  technical 
studies  and/or  periodic  analvses  are 
performed  with  respect  to  the  Facility's 
ability  to  provide  any  applicable  ancillary 
service,  provided  that  suc:h  studies  and 
analyses  have  been  or  would  be  required  in 
connection  with  the  provision  of  such 
ancillary  services  by  any  existing  Network 
Resource.  In  addition,  in  the  event  of 
transmission  constraints  on  the  Transmission 
Provider's  Transmission  System,  the 
Generator's  Facility  shall  be  subject  to  the 
applicable  congestion  management 
procedures  in  the  Transmission  Provider's  ' 
Transmission  System  in  the  same  manner  as 
all  other  Network  Resources. 

Once  a  Generator  satisfies  the  requirements 
for  obtaining  NR  Interconnection  Service, 
any  future  transmission  service  request  for 
delivery  from  the  Facility  within  the 
Transmission  Provider's  Transmission 
System  of  any  amount  of  capacity  and/or 
energy,  up  to  the  amount  initialh  studied, 
will  not  require  that  any  additional  studies 
be  performed  or  that  any  further  upgrades 
associated  with  such  Facility  be  undertaken, 
regardless  of  whether  or  not  such  Facility  is 
ever  designated  by  a  Network  Generator  as  a 
Network  Resource  and  regardless  of  changes 
in  ownership  of  the  Facility.  To  the  extent 
the  Generator  enters  into  an  arrangement  for 
long  term  transmission  service  for  deliveries 
from  the  Facility  outside  the  Transmission 
Provider's  Transmission  System,  such 
request  may  require  additional  studies  and 
upgrades  in  order  for  the  Transmission 
Provider  to  grant  such  request. 

Depending  on  how  the  cost  allocation  issue 
is  resolved,  the  Generator  may  be  allocated 
congestion  rights  based  on  the  construction 
of  upgrades. 

4.2    Provision  of  Service.  Transmission 
Provider  shall  provide  Interconnection 


Service  lor  the  Facility  at  the  Point  of 
Interconnection. 

4..i     Generator  Balancing  Service 
•Arrangements.  Generator  must  demonstrate, 
to  the  Transmission  Provider's  reasonable 
satisfaction,  that  it  has  satisfied  the 
requirements  of  this  .Article  4.3  prior  to  the 
submission  of  any  schedules  for  deliverv 
service  to  sue  h  Transmission  Provider 
identifying  the  Fa(. ility  as  the  Point  of 
Receipt  for  such  scheduled  deliverv. 
4.3.1     Generator  is  responsible  for 
ensuring  that  its  actual  Facility  output 
malfihes  the  scheduled  delivery  from  the 
Facility,  on  an  integrated  clock  hour  basis,  to 
the  Transmission  Provider's  Transmission 
System,  including  ramping  into  and  out  of 
such  scheduled  delivery,  as  measured  at  the 
Point  of  Interconnection.  Generator  shall 
arrange  for  the  supply  of  energy  when  there 
is  a  difference  between  the  actual  Facility 
output  and  the  scheduled  deliverv  from  the 
Facility  (the  "Generator  Balancing  Service"). 
Generator  may  satisfy  its  obligation  for 
making  such  Generator  Balancing  Service 
arrangements  by:  (a)  obtaining  such  service 
from  another  entity  that  (i)  has  generating 
resources  deliverable  within  the  applicable 
Control  Area,  (ii)  agrees  to  assume 
responsibility  for  providing  such  Generator 
Balancing  Service  to  the  Generator,  and  (iii) 
has  appropriate  coordination  service 
arrangements  or  agreements  with  the 
applicable  Control  Area  that  addresses 
Generator  Balancing  Service  for  all 
generating  resources  for  which  the  entity  is 
responsible  within  the  applicable  Control 
Area:  (b)  committing  sufficient  additional 
unscheduled  generating  resources  to  the 
control  of  and  dispatch  by  the  applicable 
Control  .Area  operator  that  are  capable  of 
supplying  energy  not  supplied  by  the 
Generator's  scheduled  Facility,  and  entering 
into  an  appropriate  coordination  services 
agreement  with  the  applicable  Control  Area 
that  addresses  Generator  Balancing  Service 
obligations  for  the  Facility;  (c)  entering  into 
an  arrangement  with  another  Control  Area  to 
dynamically  schedule  the  Generator's 
Facility  out  of  the  applicable  Control  Area 
and  into  such  other  Control  .Area;  (d)  entering 
into  a  Generator  Balancing  Service 
arrangement  with  the  applicable  Control 
Area:  or  (e)  in  the  event  the  load/generation 
balancing  function  of  the  applicable  Control 
Area  is  accomplished  through  the  function  of 
its  market  structures  approved  by  FERC,  by 
entering  into  an  arrangement  consistent  with 
such  FERC-approved  market  structure.  In  the 
event  Generator  fails  to  demonstrate  to  the 
Transmission  Provider  that  it  has  otherwise 
complied  with  this  Article,  the  Generator 
shall  be  deemed  to  have  elected  to  enter  into 
a  Generator  Balancing  Service  arrangement 
with  the  applicable  Control  Area.  Nothing  in 
this  provision  shall  prejudice  either  Party 
from  obtaining  a  FERC-approved  tariff 
addressing  its  obligations  and  rights  with 
respect  to  Generator  Balancing  Service. 

4.4    Performance  Standards.  Each  Party 
shall  perform  all  of  its  obligations  under  this 
Agreement  in  accordance  with  Applicable 
Laws  and  Regulations,  Applicable  Standards, 
and  Good  Utility  Practice,  and  to  the  extent 
a  Party  is  required  or  prevented  or  limited  in 
taking  any  action  by  such  regulations  and 
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standards,  such  Parly  shall  not  be  deemed  to 
be  in  breach  of  this  Agreement  lor  its 
compliance  therewith. 

4..T     No  Transmission  Delivery  Service. 
The  execution  of  this  Agreement  does  not 
constitute  a  request  for  nor  the  provision  ot 
any  transmission  delivery  service  under  the 
Transmission  Provider's  Tariff  or  any  local 
distribution  service. 

4.6    Generator  Provided  Services.  The 
ser\ices  provided  by  Generator  under  this 
.Agreement  are  set  forth  in  Article  9.6  and 
.\rticle  14.5.1.  Generator  shall  be  paid  for 
such  services  in  ac;cordance  with  Article 
11.6. 

.■\rticle  5.  Interconnection  Fac:ilities 
Engineering.  Procurement,  and  Construction 

5.1  Options.  Unless  otherwise  mutually 
agreed  to  between  the  Parties.  Generator  shall 
select  the  In-Ser\ice  Date.  Initial 
Sxnchrnnization  Date,  and  Commercial 
Operation  Date;  and  one  of  the  options  set 
forth  below  (siib|)araaraph  ,\  or  subparagraph 
B)  for  completion  of  the  Transmission 
Provider  Interconnection  Fac:ilities/Network 
L'pgrades  and  such  dates  and  selected  option 
shall  be  set  forth  in  .\ppendi\  B.  Time 
S(  hedule.  The  dates  selected  b\  Generator 
shall  be  dates  upon  which  (Generator 
reasonably  expects  it  will  be  ready  to  begin 
use  of  the  Transmission  Provider 
Interconnection  Facilities/Network  l'pgrades. 

A.  The  Transmission  Provider  shall  design. 
procure,  and  construct  the  Transmission 
Provider  Interconnec  tion  Fac  ilities/Network 
Upgrades,  using  Reasonable  Efforts  to 
complete  the  Transmission  Provider 
Interconnection  Facilities/Network  l'pgrades 
by  the  dates  set  forth  in  .Appendix  B.  Time 
Schedule.  The  Transmission  Provider  shall 
not  be  required  to  undertake  any  action 
whic:h  is  inconsistent  with  its  standard  safety 
practices,  its  material  and  equipment 
specifications,  its  design  criteria  and 
construction  proc;edures.  its  labor 
agreements,  and  Applicable  Laws  and 
Regulations.  In  the  event  the  Transmission 
Provider  reasonably  expects  that  it  will  not 
be  able  to  complete  the  Transmission 
Provider  Interconnection  Fac:ilities/Netvvork 
Upgrades  by  the  specified  dates,  the 
Transmission  Provider  will  promptly  provide 
written  notice  to  the  Generator  and  will 
undertake  Reasonable  Efforts  to  meet  the 
earliest  dates  thereafter. 

B,  (i)  The  Transmission  Provider  shall 
design,  procure,  and  construct  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  by  the  dates 
reflected  in  .Appendix  B.  Time  Schedule. 
pursuant  to  subparagraph  5.1.B(i)(a)  or 
subparagraph  5.1.B(i)(b)  as  applicable. 

(a)  If  the  dates  designated  by  Generator  are 
acceptable  to  Transmission  Provider,  the 
Transmission  Provider  shall  so  notify 
Generator  within  thirty  (30)  Calendar  Days, 
and  shall  assume  responsibility  for  the 
design,  procurement  and  construction  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  by  the 
designated  dates.  If  Transmission  Provider 
subsequently  fails  to  complete  Transmission 
Provider  Interconnection  Facilities  by  the  In- 
Service  Date,  to  the  extent  necessary  to 
provide  backfeed  service,  or  fails  to  complete 


Network  Upgrades  by  the  Initial 
Synchronization  Date  to  the  extent  necessary 
to  allow  for  Trial  Operation  at  full  power 
output,  unless  other  arrangements  are  made 
by  the  Parties  for  such  Trial  Operation,  or 
fails  to  complete  the  .Network  L'pgrades  by 
the  Commercial  Operation  Date,  as  such 
dates  are  reflected  in  .Appendix  B.  Time 
Schedule.  Transmission  Provider  shall  pay 
the  Generator  liquidated  damages  in 
accordance  with  this  subparagraph  5.1.B; 
provided,  however,  the  dates  designated  by 
Generator  shall  be  extended  day  for  day  for 
each  da\  that  the  applicable  ISO  refuses  to 
grant  clearances  to  install  equipment. 

(b)  If  the  dates  designated  by  Generator  are 
not  ac(  eptable  to  Transmission  Provider,  the 
Transmission  Provider  shall  notify  the 
Generator  within  thirty  (.30)  (Calendar  Days, 
and.  unless  the  Parties  agree  otherwise. 
(Generator  shall  have  the  option  to  assume 
responsibility  for  the  design,  procurement 
anci  construction  of:  (1)  The  Transmission 
Provider  Interc  onnection  Facilities,  if 
Transmission  Pro\  ider  has  notified  Generator 
that  the  dates  designated  by  Generator 
associated  therewith  are  not  acceptable,  or  (2| 
stand-alone  Network  Upgrade  projects 
specified  in  .Appendix  .A.  Interconnection 
Facilities  and  Network  Upgrades,  if 
Transmission  Pro\ider  has  notified  Generator 
that  the  dates  designated  by  Generator 
associated  therewith  are  not  acceptable.  If  the 
Generator  elects  not  to  exerci.se  its  option  to 
assume  such  responsibility.  Generator  shall 
so  notif\  Transmission  Provider  within  thirty 
(.30)  Calendar  Da\s.  and  the  Parties  shall  in 
good  faith  attempt  to  negotiate  terms  and 
conditions  (including  revision  of  the 
specified  dates  and/or  liquidated  damages. 
the  provision  of  incentives  or  the 
procurement  and  construction  of  a  portion  of 
the  Transmission  Pro\  ider  Interconnection 
Facilities/Network  Upgrades  b\  Generator) 
pursuant  to  whic  h  Transmission  Provider  is 
willing  to  assume  responsibility  for  the 
design,  procurement  and  construction  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  L'pgrades  pursuant  to 
subparagraph  .T.l.B[i)(a).  abo\e.  If  the  Parties 
are  unable  to  reach  agreement  on  such  terms 
and  conditions.  Transmission  Provider  shall 
assume  responsibility  for  the  design, 
procurement  and  construction  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  pursuant  to  the 
terms  of  subparagraph  .5.1  .A. 

(ii)  The  Parties  agree  that  actual  damages 
to  the  Generator,  in  the  event  the  TIF-'NU  are 
not  completed  b\  the  dates  designated  by  the 
Generator  and  acc:epted  b\  the  Transmission 
Provider  pursuant  to  subparagraph 
5.1.B(i)(a).  above,  may  include  Generator's 
fixed  operation  and  maintenance  costs  and 
lost  opportunity  costs.  Sue  h  actual  damages 
are  uncertain  and  impossible  to  determine  at 
this  time.  The  Parties  agree  that,  because  of 
such  uncertainty,  any  liquidated  damages 
paid  by  the  Transmission  Pro\  ider  to  the 
Generator  shall  be  an  amount  equal  to  '  j  of 
1  %  per  day  of  the  actual  cost  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades,  in  the 
aggregate,  for  which  the  Transmission 
Provider  has  design,  procurement,  and 
construction  responsibility,  in  the  event  that 


Transmission  Provider  does  not  complete 
any  portion  of  the  Transmission  Provider 
Interconnection  Facilities/Network  Upgrades 
by  the  applicable  dates,  per  da\ .  However,  in 
no  event  shall  the  total  liquidated  damages 
exceed  20°'()  of  the  actual  c:osl  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  L'pgrades  for  which 
Transmission  Provider  has  assumed 
responsibilitv  to  design.  pro(  ure  and 
construct.  The  Parties  agree  that  the  foregoing 
pavments  will  be  made  by  the  Transmission 
i'rovider  to  the  Generator  as  just 
compensation  for  the  damages  caused  lo  the 
Generator,  which  actual  damages  are 
uncertain  and  impossible  to  determine  al  this 
time,  and  as  reasonable  liquidated  damages, 
but  not  as  a  penally  or  a  method  to  secure 
performani:e  of  this  Agreement. 

(iii)  No  liquidated  damages  shall  be  paid  lo 
Generator  if:  (1)  The  Generator  is  not  read\ 
lo  (  ommen(.e  use  of  the  I'ransmission 
Provider  Interc;onnection  Fai:ililies/Nelwork 
Upgrades  for  the  delivers  of  power  to  the 
FaciliU'  for  Trial  Operation  or  export  of 
power  from  the  Facility  on  the  specified 
dates,  unless  the  (Generator  would  have  been 
able  to  (  ummence  use  of  the  Transmission 
Provider  Interconnection  Facilities/Network 
Upgrades  for  the  deliver)  of  power  lo  the 
Facilil\-  for  Trial  Operation  or  export  of 
power  from  the  Fac:ilily  but  for  Transmission 
Provider's  delay;  (21  the  Transmission 
Provider's  failure  lo  meet  the  specified  dales 
is  the  result  of  the  action  or  inaction  of  the 
CJenerator;  (3)  the  Generator  has  assumed 
responsibility  for  the  design,  procurement 
ancj  construction  of  the  Transmission 
Provider  Interconnection  Facilities/Network 
Upgrades  or  has  elected  not  to  assume  such 
responsibility  pursuant  to  subparagraph  5.1 
B.(i)(b),  above,  unless  the  Parties  agree 
otherwise  pursuant  lo  Subparagraph  5,1 
B.(i)(b);  or  (4)  the  Parlies  ha\e  otherwise 
agreed. 

(iv)  If  Generator  has  assumed  responsibility 
for  the  design,  procurement  and  construction 
of  the  Transmission  Provider  Interconnet;lion 
Facilities/Network  Upgrades  pursuant  to 
Subparagraph  5.1.B(i)(b):  (1)  The  Generator 
shall  engineer,  procure  equipment,  and 
construct  the  Transmission  Provider 
Interconnection  Facilities/Network  Upgrades 
(or  portions  thereof)  using  Good  Utility 
Practice  and  using  standards  and 
specifications  provided  in  advance  by  the 
Transmission  Provider;  (2)  Generator's 
engineering,  procurement  and  construction 
of  the  Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  shall  c:omply 
with  all  requirements  of  law  to  which 
Transmission  Provider  would  be  subject  in 
the  engineering,  procurement  or  construction 
of  the  Transmission  Provider  Interconnection 
Facilities/Network  Upgrades;  (3) 
Transmission  Provider  shall  review  and 
approve  the  engineering  design,  acceptance 
tests  of  equipment,  and  the  construction  of 
the  Transmission  Provider  Interconnection 
Facilities/Network  Upgrades;  (4) 
Transmission  Provider  shall  approve  and 
accept  for  operation  the  Transmission 
Provider  Interconnection  Facilities/Network 
Upgrades  to  the  extent  engineered,  procured, 
and  constructed  in  accordance  with  this 
Subparagraph  S.l.B.v;  (5)  Should  any  phase 
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of  the  engineering,  equipment  procurement, 
or  coiistrufition  of  the  Transmission  Provider 
Interronner.tion  Facilities/Network  L'pgrades, 
ini.luding  selection  of  subcontractors,  not 
meet  the  standards  and  specifications 
provided  bv  Transmission  Provider,  and 
therefore  not  be  approved  and  aci  epted  for 
operation,  then  Generator  shall  be  obligated 
to  remedy  deficiencies  in  that  portion  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades. 

,5.2     Power  System  Stabilizers.  The 
Generator  shall  procure,  install,  maintain  and 
operate  power  system  stabilizers,  if  and  as 
required  the  Svstem  Impact  Study. 
Transmission  Provider  reserves  the  right  to 
reasonably  establish  minimal  acceptable 
settings  for  any  installed  power  system 
stabilizers,  subject  to  the  design  and 
operating  limitations  of  the  Facility. 

5. .3     Equipment  Procurement.  If 
responsibility  for  construction  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  is  to  be  borne  by 
the  Transmission  Provider,  then  the 
Transmission  Provider  shall  commence 
design  of  the  Transmission  Provider 
Interconnection  Facilities/Network  Upgrades 
and  procure  necessary  equipment  as  soon  as 
practicable  after  all  of  the  following 
conditions  are  satisfied,  unless  the  Parties 
otherwise  agree  in  writing: 

5.3.1  The  Transmission  Provider  has 
completed  the  Facilities  Study  pursuant  to 
the  Facilities  Study  .Agreement; 

5.3.2  The  Transmission  Provider  has 
received  written  authorization  to  proceed 
with  design  and  procurement  from  the 
Generator  by  the  date  specified  in  .Appendix 
B,  Time  Schedule;  and 

5.3.3  The  Generator  has  provided  security 
to  the  Transmission  Provider  in  accordance 
with  Article  11.3  by  the  dates  specified  in 
Appendix  B,  Time  Schedule. 

5.4    Construction  Commencement.  The 
Transmission  Provider  shall  commence 
construction  of  the  Transmission  Provider 
Interconnection  Facilities/Network  Upgrades 
for  which  it  is  responsible  as  soon  as 
practicable  after  the  following  additional 
conditions  are  satisfied: 

5.4.1  Approval  of  the  appropriate 
Governmental  Authority  has  been  obtained 
for  any  facilities  requiring  regulatory 
approval; 

5.4.2  Necessary  real  property  rights  and 
rights-of-way  have  been  obtained,  to  the 
extent  required  for  the  construction  of  a 
discrete  aspect  of  the  Transmission  Provider 
Interconnection  Facilities/Network  Upgrades; 

5.4.3  The  Transmission  Provider  has 
received  written  authorization  to  proceed 
with  construction  from  the  Generator  by  the 
date  specified  in  Appendix  B.  Time 
Schedule;  and 

5.4.4  The  Generator  has  provided  security 
to  the  Transmission  Provider  in  accordance 
with  Article  11,5  by  the  dates  specified  in 
Appendix  B.  Time  Schedule, 

5.5    Work  Progress.  The  Parties  will  keep 
each  other  advised  periodically  as  to  the 
progress  of  their  respective  design, 
procurement  and  construction  efforts.  Either 
Party  may,  at  any  time,  request  a  progress 
report  from  the  other  Party.  If.  at  any  time. 
the  Generator  determines  that  the  completion 


of  the  Transmission  Prnvider  Interconnection 
Facilities  will  not  be  required  until  after  the 
specified  In-Service  Date,  the  Generator  will 
provide  written  notice  to  the  Transmission 
Provider  of  such  later  date  upon  which  the 
completion  of  the  Transmission  Provider 
lnfert:onnection  Facilities  will  be  required. 

5.6  Information  Exchange.  As  soon  as 
reasonably  practicable  after  the  Effective 
Date,  the  Parties  shall  exchange  information 
regarding  the  design  and  compatibility  of  the 
Parties'  Interconnection  Fac:ilities  and 
compatibility  of  the  Interconnection 
Facilities  with  the  Transmission  Provider's 
Transmission  System,  and  shall  work 
diligently  and  in  good  faith  to  make  any 
necessary  design  changes. 

5.7  Limited  Operation.  If  any  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  are  not 
reasonably  expected  to  be  completed  prior  to 
the  Commercial  Operation  Date  of  the 
Facility.  Transmission  Provider  shall,  upon 
the  request  and  at  the  expense  of  Generator, 
perform  operating  studies  on  a  timely  basis 
to  determine  the  extent  to  which  the  Facility 
and  the  Generator  Interconnection  Facilities 
may  operate  prior  to  the  completion  of  the 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrades  consistent  with 
Applicable  Laws  and  Regulations,  Applicable 
Standards.  Good  Utility  Practice,  and  this 
Agreement.  Transmission  Provider  shall 
permit  Generator  to  operate  the  Facility  and 
the  Generator  Interconnection  Facilities  in 
accordance  with  the  results  of  such  studies. 

5.8  Generator  Interconnection  Facilities 
("GIF").  Generator  shall,  at  its  expense, 
design,  procure,  construct,  own  and  install 
the  GIF,  as  set  forth  in  Appendix  A, 
Interconnection  Facilities  and  Network 
Upgrades. 

5.8.1  Generator  Specifications.  Generator 
shall  submit  final  specifications  for  the  GIF, 
including  System  Protection  Facilities,  to 
Transmission  Provider  for  review  and 
comment  at  least  ninety  (90)  Calendar  Days 
prior  to  the  Initial  Synchronization  Date. 
Transmission  Provider  shall  review  such 
specifications  to  ensure  that  the  GIF  are 
compatible  with  the  technical  specifications, 
operational  control,  and  safety  requirements 
of  the  Transmission  Provider  and  comment 
on  such  specifications  within  thirty  (30) 
Calendar  Days  of  Generator's  submission.  All 
specifications  provided  hereunder  shall  be 
deemed  confidential. 

5.8.2  Transmission  Provider's  Review. 
Transmission  Provider's  review  of 
Generator's  final  specifications  shall  not  be 
construed  as  confirming,  endorsing,  or 
providing  a  warranty  as  to  the  design,  fitness, 
safety,  durability  or  reliability  of  the  Facility, 
or  the  GIF.  Generator  shall  make  such 
changes  to  the  GIF  as  may  reasonably  be 
required  [by  Transmission  Provider)  to 
ensure  that  the  GIF  are  compatible  with  the 
telemetry,  communications,  and  safety 
requirements  of  the  Transmission  Provider. 

5.8.3  GIF  Construction.  The  GIF  shall  be 
designed  and  constructed  in  accordance  with 
Good  Utility  Practice.  Within  one  hundred 
twenty  (120)  Calendar  Days  after  the 
Commercial  Operation  Date,  unless  the 
Parties  agree  on  another  mutually  acceptable 
deadline,  the  Generator  shall  deliver  to  the 


Transmission  Provider  the  following  "as- 
built"  drawings,  information  and  documents 
for  the  GIF:  a  one-line  diagram,  a  site  plan 
showing  the  Facility  and  the  GIF.  plan  and 
elevation  drawings  showing  the  layout  of  the 
GIF,  a  relay  functional  diagram,  relaying  AC 
and  DC  schematic  wiring  diagrams  and  relay 
settings  for  all  facilities  associated  with  the 
(Jenerator's  step-up  transformers,  the 
facilities  connecting  the  Generator  to  the 
step-up  transformers  and  the  GIF,  and  the 
impedances  (determined  by  factory  tests)  for 
the  associated  step-up  transformers  and  the 
generators. 

5.9  Transmission  Provider 
Interconnection  Facilities  Construction.  The 
Transmission  Provider  Interc:onnection 
Facilities  shall  be  designed  and  constructed 
in  accordance  with  Good  Utility  Practice. 
Upon  request,  within  one  hundred  twenty 
(120)  Calendar  Days  after  the  Commercial 
Operation  Date,  unless  the  Parties  agree  on 
another  mutually  acceptable  deadline,  the 
Transmission  Provider  shall  deliver  to  the 
Generator  the  following  "as-built"  drawings, 
information  and  documents  for  the 
Transmission  Provider  Interconnection 
Facilities:  [include  appropriate  drawings  and 
relay  diagrams) 

5.10  Access  Rights,  Upon  reasonable 
notice  and  supervision  by  a  Party,  and 
subject  to  any  required  or  necessary 
regulatory  approvals,  a  Party  ("Granting 
Party")  shall  furnish  [at  no  cost)  to  the  other 
Party  ("Access  Party")  any  rights  of  use, 
licenses,  rights  of  way  and  easements  with 
respect  to  lands  owned  or  controlled  by  the 
Granting  Party  and  its  agents  that  are 
necessary  to  enable  the  Access  Party  to 
obtain  ingress  and  egress  to  construct, 
operate,  maintain,  repair,  test  (or  witness 
testing),  inspect,  replace  or  remove  facilities 
and  equipment  to:  (i)  interconnect  the 
Facility  with  the  Transmission  System;  (ii) 
operate  and  maintain  the  Facility,  the 
Interconnection  Facilities  and  the 
Transmission  System;  and  (iii)  disconnect  or 
remove  the  Access  Party's  facilities  and 
equipment  upon  termination  of  this 
Agreement.  In  exercising  such  licenses,  rights 
of  way  and  easements,  the  Access  Party  shall 
not  unreasonably  disrupt  or  interfere  with 
normal  operation  of  the  Granting  Party's 
business  and  shall  adhere  to  the  safety  rules 
and  procedures  established  in  advance,  as 
may  be  changed  from  time  to  time,  by  the 
Granting  Party  and  provided  to  the  Access 
Party, 

5.11  Lands  of  Other  Property  Owners.  If 
any  part  of  the  Transmission  Provider/ 
Transmission  Owner  Interconnection 
Facilities  and/or  Network  Upgrades  is  to  be 
installed  on  property  owned  by  persons  other 
than  Generator  or  Transmission  Provider/ 
Transmission  Owner,  the  Transmission 
Provider/Transmission  Owner  shall  at 
Generator's  expense  use  reasonable  efforts  to 
procure  from  such  persons  any  rights  of  use. 
licenses,  rights  of  way  and  easements  that  are 
necessary  to  construct,  operate,  maintain, 
test,  inspect,  replace  or  remove  the 
Transmission  Provider/Transmission  Owner 
Interconnection  Facilities  and/or  Network 
Upgrades  upon  such  property.  Provided, 
however,  where  such  property  is  owned  by 
an  affiliate  of  Transmission  Provider/ 
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Transmission  Owner.  Generator's  expense  tor 
such  procured  property  right  shall  be  limited 
to  the  fair  market  value  of  the  procured 
property  right  or  such  other  price  as  required 
by  applicable  inter-affiliate  transaction 
requirements.  The  Transmission  Provider/ 
Transmission  Owner  shall  use  its  eminent 
domain  authority  to  facilitate  the  exercise  of 
the  Parties'  rights  and  obligations  under  this 
.Agreement,  where  and  to  the  extent  that  it  is 
permitted  to  do  so. 

5.12  Early  Construction  of  Base  Case 
Facilities.  Generator  may  request 
Transmission  Provider  to  construct,  and 
Transmission  Pro\ider  shall  construct,  on  a 
schedule  that  will  accommodate  Generator's 
In-Service  Date,  all  or  any  portion  of  any 
Network  Upgrades  required  for  Generator  to 
be  intert;onnected  to  the  Transmission 
System  which  are  included  in  the  base  case 
of  the  Facilities  Study  for  the  Generator,  and 
which  also  are  required  to  be  constructed  for 
another  interconnecting  generator,  but  where 
such  construction  is  not  scheduled  to  be 
completed  in  time  to  achieve  Generator's  In- 
Service  Date. 

5.13  Suspension.  Generator  reser\'es  the 
right,  upon  written  notice  to  Transmission 
Provider,  to  suspend  at  any  time  all  work  by 
Transmission  Provider  associated  with  the 
construction  and  installation  of  Transmission 
Provider  Interconnection  Facilities  and/or 
Network  Upgrades  required  under  this 
Agreement.  In  such  event.  Generator  shall  be 
responsible  for  all  reasonable  and  necessary 
costs  which  Transmission  Provider  (i)  has 
incurred  pursuant  to  this  Agreement  prior  to 
the  suspension  and  (ii)  incurs  in  suspending 
such  work,  including  any  costs  incurred  to 
perform  such  work  as  may  be  necessary  to 
ensure  the  safety  of  persons  and  property  and 
the  integrity  of  the  Transmission  System 
during  such  suspension  and.  if  applicable, 
any  costs  incurred  in  connection  with  the 
cancellation  or  suspension  of  material, 
equipment  and  labor  contracts  which 
Transmission  Provider  cannot  reasonably 
avoid:  provided,  however,  that  prior  to 
canceling  or  suspending  any  such  material, 
equipment  or  labor  contract.  Transmission 
Provider  shall  obtain  Generator's 
authorization  to  do  so.  Transmission 
Provider  shall  invoice  Generator  for  such 
costs  pursuant  to  Article  12  and  shall  use  due 
diligence  to  minimize  its  costs.  In  the  event 
Generator  suspends  work  by  Transmission 
Provider  required  under  this  Agreement 
pursuant  to  this  Article  5.13,  and  has  not 
requested  Transmission  Provider  to 
recommence  the  work  required  under  this 
Agreement  on  or  before  the  expiration  of 
three  (3)  years  following  commencement  of 
such  suspension,  this  .Agreement  shall  be 
deemed  terminated. 

5.14  Taxes. 

5.14.1     Generator  Payments  Not  Taxable. 
The  Parties  intend  that  all  payments  or 
property  transfers  made  by  Generator  to 
Transmission  Provider  for  the  installation  of 
the  Transmission  Provider  Interconnection 
Facilities  and  the  Network  Upgrades  shall  be 
non-taxable,  either  as  contributions  to 
capital,  or  as  an  advance,  in  accordance  with 
the  Internal  Revenue  Code  and  any 
applicable  state  income  tax  laws  and  shall 
not  be  taxable  as  contributions  in  aid  of 


f:onstruction  or  othenvise  under  the  Internal 
Revenue  Code  and  any  applicable  state 
income  tax  laws. 

5.14.2  .  Representations  And  Covenants.  In 
accordance  with  IRS  Notice  2001-82  and  IRS 
Notice  88-129.  Generator  represents  and 
covenants  that  (i)  ownership  of  the  electricity 
generated  at  the  Facility  will  pass  to  another 
party  prior  to  the  transmission  of  the 
electricity  on  the  Transmission  System,  (ii) 
for  income  tax  purposes,  the  amount  of  any 
pavments  and  the  cost  of  any  property 
transferred  to  the  Transmission  Provider  for 
the  Transmission  Provider  interconnection 
Fat;ilities  will  be  capitalized  by  Generator  as 
an  intangible  asset  and  recovered  using  the 
straight-line  method  over  a  useful  life  of 
twenty  (20)  years,  and  (iii)  any  portion  of  the 
Transmission  Provider  Interconnection 
Facilities  that  is  a  "dual-use  intertie,"  within 
the  meaning  of  IRS  Notice  88-129,  is 
reasonablv  expected  to  carry  only  a  de 
minimis  amount  of  electricity  in  the 
direction  of  the  Facility  For  this  purpose, 

"de  minimis  amount  "  means  no  more  than 
5%  of  the  total  power  flows  in  both 
directions,  calculated  in  accordance  with  the 

•5%  test"  set  forth  in  IRS  Notice  88-^129,  At 
Transmission  Provider's  request.  Generator 
shall  provide  Transmission  Provider  with  a 
report  from  an  independent  engineer 
confirming  its  representation  in  clause  (iii), 
above.  Transmission  Provider  represents  and 
covenants  that  the  cost  of  the  Transmission 
Provider  Interconnection  Facilities  paid  for 
by  Generator  will  have  no  net  effect  on  the 
base  upon  which  rates  are  determined. 

5.14.3  Indemnification  for  Taxes  Imposed 
Upon  Transmission  Provider 
Notwithstanding  Article  5,14  1,  Generator 
shall  protect,  indemnify  and  hold  harmless 
Transmission  Provider  from  income  taxes 
imposed  against  Transmission  Provider  as 
the  result  of  payments  or  property  transfers 
made  bv  Generator  to  Transmission  Provider 
under  this  Agreement,  as  well  as  any  interest 
and  penalties,  other  than  interest  and 
penalties  attributable  to  any  delay  caused  by 
Transmission  Provider  Transmission 
Provider  shall  not  include  a  gross-up  for 
income  taxes  in  the  amounts  it  charges 
Generator  under  this  Agreement  unless  (i) 
Transmission  Provider  has  determined,  in 
good  faith,  that  the  payments  or  property 
transfers  made  by  Generator  to  Transmission 
Provider  should  be  reported  as  income 
subject  to  taxation  or  (ii)  any  Governmental 
Authority  directs  Transmission  Provider  to 
report  payments  or  property  as  income 
subject  to  taxation;  provided,  however,  that 
Transmission  Provider  may  require  Generator 
to  provide  security,  in  a  form  reasonably 
acceptable  to  Transmission  Provider  (such  as 
a  parental  guarantee  or  a  letter  of  credit),  in 
an  amount  equal  to  Generator's  estimated  tax 
liability  under  this  Article  5,14  Generator 
shall  reimburse  Transmission  Provider  for 
such  taxes  on  a  fully  grossed-up  basis,  in 
accordance  with  .Article  5,14  4,  within  thirty 
(38)  Calendar  Days  of  receiving  written 
notification  from  Transmission  Provider  of 
the  amount  due,  including  detail  about  how 
the  amount  was  calculated, 

5.14.4  Tax  Gross-Up  Amount,  Generator's 
liability  for  taxes  under  this  ,^rticle  5,14  shall 
be  calculated  on  a  fully  grossed-up  basis. 


Except  as  may  otherwise  be  agreed  to  by  the 
parties,  this  means  that  Generator  will  pay 
Transmission  Provider,  in  addition  to  the 
amount  paid  for  the  Interconnection 
Facilities  and  Network  Upgrades,  an  amount 
equal  to  (1)  the  current  taxes -imposed  on' 
Transmission  Provider  ("Current  Taxes")  on 
the  excess  of  (a)  the  gross  income  realized  by 
Transmission  Provider  as  a  result  of 
payments  or  property  transfers  made  by 
Generator  to  Transmission  Provider  under 
this  Agreement  (without  regard  to  any 
payments  under  this  Article  5.14)  (the  "Gross 
Income  Amount")  over  (b)  the  present  value 
of  future  tax  deductions  for  depreciation  that 
will  be  available  as  a  result  of  such  payments 
or  property  transfers  (the  "Present  Value 
Depreciation  Amount  "),  plus  (2)  an 
additional  amount  sufficient  to  permit  the 
Transmission  Provider  to  receive  and  retain. 
after  the  payment  of  all  Current  Taxes,  an 
amount  equal  to  the  net  amount  described  in 
clause  (1),  For  this  purpose,  (i)  Current  Taxes 
shall  be  computed  based  on  Transmission 
Provider's  composite  federal  and  state  tax 
rates  at  the  time  the  payments  or  property 
transfers  are  received  and  Transmission 
Provider  will  be  treated  as  being  subject  to 
tax  at  the  highest  marginal  rates  in  effect  at 
•  hat  time  (the  "Current  Tax  Rate"),  and  (ii) 
the  Present  Value  Depreciation  Amount  shall 
be  computed  by  discounting  Transmission 
Provider's  anticipated  tax  depreciation 
deductions  as  a  result  of  such  payments  or 
property  transfers  by  Transmission  Provider's 
current  weighted  average  cost  of  capital 
Thus,  the  formula  for  calculating  Generator's 
liability  to  Transmission  Owner  pursuant  to 
this  Article  5,14,4  can  be  expressed  as 
follows:  (Current  Tax  Rale  »  (Gross  Income 
Amount  -  Present  Value  of  Tax 
Depreciation))/(l-Current  Tax  Rate), 
Generator's  estimated  tax  liability  in  the 
event  taxes  are  imposed  shall  be  stated  in 
■Appendix  A.  Interconnection  Facilities  and 
Network  Upgrades. 

5,14  5     Private  Letter  Ruling  or  Change  or 
Clarification  of  Law  At  Generator's  request 
and  expense.  Transmission  Provider  shall  file 
with  the  IRS  a  request  for  a  private  letter 
ruling  as  to  whether  any  property  transferred 
or  sums  paid,  or  to  be  paid,  b>  Generator  to 
Transmission  Provider  under  this  .Agreement 
are  subject  to  federal  income  taxation. 
Generator  will  prepare  the  initial  draft  of  the 
request  for  a  private  letter  ruling,  and  will 
certify  under  penalties  of  perjury  that  all 
facts  represented  in  such  request  are  true  and 
accurate  to  the  best  of  Generator's 
knowledge.  Transmission  Provider  and 
Generator  shall  cooperate  in  good  faith  with 
respect  to  the  submission  of  such  request 
Transmission  Provider  shall  keep  Generator 
fully  informed  of  the  status  of  such  request 
for  a  private  letter  ruling  and  shall  execute 
either  a  pri\acy  act  waiver  or  a  limited  power 
of  attorney,  in  a  form  acceptable  to  the  IRS, 
that  authorizes  Generator  to  participate  in  all 
discussions  with  the  IRS  regarding  such 
request  for  a  private  letter  ruling. 
Transmission  Provider  shall  allow  Generator 
to  attend  all  meetings  with  IRS  officials  about 
the  request  and  shall  permit  Generator  to 
prepare  the  initial  drafts  of  any  follow-up 
letters  in  connection  with  the  request.  If  the 
private  letter  ruling  concludes  that  such 
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transfers  or  sum.s  are  not  subject  to  federal 
income  taxation,  or  a  clarification  of  or 
change  in  law  results  in  Transmission 
Provider  determining  in  good  faith  that  such 
transfers  or  sums  are  not  subject  to  federal 
income  taxation.  Generator's  obligations 
under  this  Article  5.14  shall  be  reduced 
accordingly. 

5.14.6    Contests.  In  the  event  any 
Governmental  .\uthority  determines  that 
Transmission  Provider's  receipt  of  payments 
or  property  constitutes  income  that  is  subject 
to  taxation.  Transmission  Provider  shall 
notifv  Generator,  in  writing,  within  thirty 
(30)  Calendar  Days  uf  receiving  notification 
of  such  determination  by  a  Governmental 
Authority.  Upon  the  timely  written  request 
by  Generator  and  at  Generator's  sole  expense. 
Transmission  Provider  shall  appeal,  protest, 
seek  abatement  of.  or  otherwise  oppose  such 
determination.  Upon  Generator's  written 
request  and  sole  expense.  Transmission 
Provider  shall  file  a  claim  for  refund  with 
respect  to  any  taxes  paid  under  this  Article 
5.14.  whether  or  not  it  has  received  such  a 
determination.  Transmission  Provider 
reserves  the  right  to  make  all  decisions  with 
regard  to  the  prosecution  of  such  appeal, 
protest,  abatement  or  other  contest,  including 
the  selection  of  counsel  and  compromise  or 
settlement  of  the  claim,  but  Transmission 
Provider  shall  keep  Generator  informed,  shall 
consider  in  good  faith  suggestions  from 
Generator  about  the  conduct  of  the  contest, 
and  shall  reasonably  permit  Generator  or  a 
Generator  representative  to  attend  contest 
proceedings.  Generator  shall  pay  to 
Transmission  Provider  on  a  periodic  basis,  as 
invoiced  by  Transmission  Provider, 
Transmission  Provider's  documented 
reasonable  costs  of  prosecuting  such  appeal, 
protest,  abatement  or  other  contest. 
Transmission  Provider  will  not  be  required  to 
appeal  or  seek  further  review  beyond  one 
level  of  judicial  review.  At  any  time  during 
the  contest,  Transmission  Provider  may  agree 
to  a  settlement  either  with  Generator's 
consent  or  after  obtaining  written  advice 
from  nationally-recognized  tax  counsel, 
selected  by  Transmission  Provider,  but 
reasonablv  acceptable  to  Generator,  that  the 
proposed  settlement  represents  a  reasonable 
settlement  given  the  hazards  of  litigation. 
Generator's  obligation  shall  be  based  on  the 
amount  of  the  settlement  agreed  to  by 
Generator,  or  if  a  higher  amount,  so  much  of 
the  settlement  that  is  supported  by  the 
written  advice  from  nationally-recognized  tax 
counsel  selected  under  the  terms  of  the 
preceding  sentence.  .\ny  settlement  without 
Generator's  consent  or  such  written  advice 
will  relieve  Generator  from  any  obligation  to 
indemnify  Transmission  Provider  for  the  tax 
at  issue  in  the  contest. 

5.14.7     Refund.  In  the  event  that  (a)  a 
private  letter  ruling  is  issued  to  Transmission 
Provider  which  holds  that  any  amount  paid 
or  the  value  of  any  property  transferred  by 
Generator  to  Transmission  Provider  under 
the  terms  of  this  Agreement  is  not  subject  to 
federal  income  taxation,  (b)  any  legislative 
change  or  administrative  announcement, 
notice,  ruling  or  other  determination  makes 
it  reasonablv  clear  to  Transmission  Provider 
in  good  faith  that  any  amount  paid  or  the 
value  of  any  property  transferred  by 


Generator  to  Transmission  Provider  under 
the  terms  of  this  Agreement  is  not  taxable  to 
Transmission  Provider,  (c)  any  abatement, 
appeal,  protest,  or  other  contest  results  in  a 
determination  that  any  payments  or  transfers 
made  bv  Generator  to  Transmission  Provider 
are  not  subject  to  federal  income  tax,  or  (d) 
if  Transmission  Provider  receives  a  refund 
from  any  taxing  authority  for  any 
overpayment  of  tax  attributable  to  any 
payment  or  property  transfer  made  by 
Generator  to  Transmission  Provider  pursuant 
to  this  Agreement.  Transmission  Provider 
shall  promptly  refund  to  Generator  the 
following;  (i)  any  payment  made  by 
Generator  under  this  Article  5.14  for  taxes 
that  is  attributable  to  the  amount  determined 
to  be  non-taxable,  together  with  interest 
thereon  (ii)  on  any  amounts  paid  by 
Generator  to  Transmission  Provider  for  such 
taxes  which  Transmission  Provider  did  not 
submit  to  the  taxing  authority,  calculated  in 
accordance  with  the  methodology  set  forth  in 
FERC's  regulations  at  18  CFR 
§  35.19a(a)(2)(iil  from  the  date  payment  was 
made  by  Generator  to  the  date  'Transmission 
Provider  refunds  such  payment  to  Generator, 
and  (iii)  with  respect  to  any  such  taxes  paid 
by  Transmission  Provider,  any  refund  or 
credit  Transmission  Provider  receives  or  to 
which  it  may  be  entitled  from  any 
Governmental  Authority,  interest  (or  that 
portion  thereof  attributable  to  the  payment 
de.scribed  in  clause  (i),  above)  owed  to  the 
Transmission  Provider  for  such  overpayment 
of  taxes  (including  any  reduction  in  interest 
otherwise  payable  by  Transmission  Provider 
to  anv  Governmental  Authority  resulting 
from  an  offset  or  credit):  provided,  however. 
that  Transmission  Provider  will  remit  such 
amount  promptly  to  Generator  only  after  and 
to  the  extent  that  Transmission  Provider  has 
received  a  tax  refund,  credit  or  offset  from 
any  Governmental  Authority  for  any 
applicable  overpayment  of  income  tax  related 
to  the  Transmission  Provider  Interconnection 
Facilities.  The  intent  of  this  provision  is  to 
leave  both  parties,  to  the  extent  practicable, 
in  the  event  that  no  taxes  are  due  with 
respect  to  any  payment  for  Interconnection 
Facilities  and  Network  Upgrades  hereunder, 
in  the  same  position  they  would  have  been 
in  had  no  such  tax  payments  been  made. 

5.14.8    Taxes  Other  Than  Income  Taxes. 
Upon  the  timely  request  by  Generator,  and  at 
Generator's  sole  expense,  Transmission 
Provider  shall  appeal,  protest,  seek 
abatement  of,  or  otherwise  contest  any  tax 
(other  than  federal  or  state  income  tax) 
asserted  or  assessed  against  Transmission 
Provider  for  which  Generator  may  be 
required  to  reimburse  Transmission  Provider 
under  the  terms  of  this  Agreement.  Generator 
and  Transmission  Provider  shall  cooperate  in 
good  faith  with  respect  to  any  such  contest. 
Unless  the  pavment  of  such  taxes  is  a 
prerequisite  to  an  appeal  or  abatement  or 
cannot  be  deferred,  no  amount  shall  be 
payable  by  Generator  to  Transmission 
Provider  for  such  taxes  until  they  are 
assessed  by  a  final,  non-appealable  order  by 
any  court  or  agency  of  competent 
jurisdiction.  In  the  event  that  a  tax  payment 
is  withheld  and  ultimately  due  and  payable 
after  appeal.  Generator  will  be  responsible  for 
all  taxes,  interest  and  penalties,  other  than 


penalties  attributable  to  any  delay  caused  by 
Transmission  Provider. 

5.14.9    Transmission  Owners  Who  Are 
Not  Transmission  Providers.  If  the 
Transmission  Provider  is  not  the  same  entity 
as  the  Transmission  Owner,  then  (i)  all 
references  in  this  Article  5.14  to 
Transmission  Provider  shall  be  deemed  also 
to  refer  to  and  to  include  the  Transmission 
Owner,  as  appropriate,  and  (ii)  this 
Agreement  shall  not  become  effective  until 
such  Transmission  Owner  shall  have  agreed 
in  writing  to  assume  all  of  the  duties  and 
obligations  of  the  Transmission  Provider 
under  this  Article  5.14  of  this  Agreement. 

5.15  Tax  Status.  Each  Party  shall 
cooperate  with  the  other  to  maintain  the 
other  Party's  tax  status.  Nothing  in  this 
Agreement  is  intended  to  adversely  affect  any 
Transmission  Provider's  tax  exempt  status 
with  respect  to  the  issuance  of  bonds 
including,  but  not  limited  to.  Local 
Furnishing  Bonds. 

5.16  Modification. 

5.16.1     General.  Either  Party  may 
undertake  modifications  to  its  facilities.  If  a 
Party  plans  to  undertake  a  modification  that 
reasonably  may  be  expected  to  affect  the 
other  Party's  facilities,  that  Party  shall 
provide  to  the  other  Party  sufficient 
information  regarding  such  modification  so 
that  the  other  Party  may  evaluate  the 
potential  impact  of  such  modification  prior 
to  commencement  of  the  work.  Such 
information  shall  be  deemed  to  be 
confidential  hereunder  and  shall  include 
information  concerning  the  timing  of  such 
modifications  and  whether  such 
modifications  are  expected  to  interrupt  the 
flow  of  electricity  fi-om  the  Facility.  The 
Party  desiring  to  perform  such  work  shall 
provide  the  relevant  drawings,  plans,  and 
specifications  to  the  other  Party  at  least 
ninety  (90)  Calendar  Days  in  advance  of  the 
commencement  of  the  work  or  such  shorter 
period  upon  which  the  Parties  may  agree, 
which  agreement  shall  not  unreasonably  be 
withheld,  conditioned  or  delayed.  In  the  case 
of  Generator  modifications  that  do  not 
require  Generator  to  submit  an 
Interconnection  Request,  Transmission 
Provider  shall  provide,  within  thirty  (30) 
Calendar  Days  (or  such  other  time  as  the 
Parties  may  agree),  an  estimate  of  any 
additional  modifications  to  the  Transmission 
System.  Transmission  Provider 
Interconnection  Facilities  or  Network 
Upgrades  necessitated  by  such  Generator 
modification  and  a  good  faith  estimate  of  the 
costs  thereof 

5.16.2  Standards.  Any  additions, 
modifications,  or  replacements  made  to  a 
Party's  facilities  shall  be  designed, 
constructed  and  operated  in  accordance  with 
this  Agreement,  Good  Utility  Practice  and  the 
National  Electric  Safety  Code  in  effect  at  the 
time. 

5.16.3  Modification  Costs.  Generator  shall 
not  be  responsible  for  the  costs  of  any 
additions,  modifications,  or  replacements 
that  Transmission  Provider  makes  to  the 
Transmission  Provider  Interconnection 
Facilities  or  the  Transmission  System  to 
facilitate  the  interconnection  of  a  third  party 
to  the  Transmission  Provider  Interconnection 
Facilities  or  the  Transmission  System,  or  to 
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provide  transmission  service  under  the 
Transmission  Provider  Tariff.  Generator  shall 
be  responsible  for  the  costs  of  any  additions, 
modifications,  or  replacements  to  the 
Generator  Interconnection  Facilities  that  may 
be  necessary  to  maintain  or  upgrade  such 
Generator  Interconnection  Facilities 
consistent  with  Applicable  Laws  and 
Regulations,  Applicable  Standards  or  Good 
Utility  Practice. 

Article  6.  Testing  and  Inspection 

6.1  Pre-Gommercial  Operation  Date 
Testing  and  Modifications.  Prior  to  the 
Commercial  Operation  Date,  the 
Transmission  Provider  shall  test  the 
Transmission  Provider  Interconnection 
Facilities  and  Network  Upgrades  and 
Generator  shall  test  the  Facility  and  the 
Generator  Interconnection  Facilities  to 
ensure  their  safe  and  reliable  operation. 
Similar  testing  may  be  required  after  initial 
operation.  Each  Party  shall  make  any 
modifications  to  its  facilities  that  are  found 
to  be  necessary  as  a  result  of  such  testing 
Generator  shall  bear  the  cost  of  all  such 
testing  and  modifications.  Generator  shall 
generate  test  energy  at  the  Facility  only  if  it 
has  arranged  for  the  delivery  of  such  test 
energy. 

6.2  Post-Commercial  Operation  Date 
Testing  and  Modifications.  Each  Party  shall 
at  its  own  expense  perform  routine 
inspection  and  testing  of  its  facilities  and 
equipment  in  accordance  with  Good  Utility 
Practice  as  may  be  necessary  to  ensure  the 
continued  interconnection  of  the  Facility 
with  the  Transmission  System  in  a  safe  and 
reliable  manner.  Each  Party  shall  have  the 
right,  upon  advance  written  notice,  to  require 
reasonable  additional  testing  of  the  other 
Party's  facilities,  at  the  requesting  Party's 
expense,  as  may  be  in  accordance  with  Good 
Utility  Practice. 

6.3  Right  to  Observe  Testing.  Each  Party 
shall  notih'  the  other  Party  in  advance  of  its 
performance  of  tests  of  its  Interconnection 
Facilities.  The  other  Party  has  the  right,  at  its 
own  expense,  to  observe  such  testing. 

6.4  Right  to  Inspect.  Each  Party  shall  have 
the  right,  but  shall  have  no  obligation  to:  (i) 
Observe  the  other  Party's  tests  and/or 
inspection  of  any  of  its  System  Protection 
Facilities  and  other  protective  equipment, 
including  power  system  stabilizers;  (ii) 
review  the  settings  of  the  other  Party's 
System  Protection  Facilities  and  other 
protective  equipment;  and  (iii)  review  the 
other  Party's  maintenance  records  relative  to 
the  Interconnection  Facilities,  the  System 
Protection  Facilities  and  other  protective 
equipment.  A  Party  may  exercise  these  rights 
from  time  to  time  as  it  deems  necessary  upon 
reasonable  notice  to  the  other  Party.  The 
exercise  or  non-exercise  by  a  Party  of  any 
such  rights  shall  not  be  construed  as  an 
endorsement  or  confirmation  of  any  element 
or  condition  of  the  Interconnection  Facilities 
or  the  System  Protection  Facilities  or  other 
protective  equipment  or  the  operation 
thereof,  or  as  a  warranty  as  to  the  fitness, 
safety,  desirability,  or  reliability  of  same.  Any 
information  that  Transmission  Provider 
obtains  through  the  exercise  of  any  of  its 
rights  under  this  Article  6.4  shall  be  deemed 
to  be  confidential  hereunder. 


Article  7.  Metering 

7.1  General.  Unless  otherwise  agreed  by 
the  Parties.  Transmission  Provider  shall 
install  Metering  Equipment  at  the  Point  of 
Interconnection  prior  to  any  operation  of  the 
Facility  and  shall  own.  operate,  test  and 
maintain  such  Metering  Equipment.  Power 
flows  to  and  from  the  Facility  shall  be 
measured  at  or,  at  Transmission  Provider's 
option,  compensated  to.  the  Point  of 
Interconnection.  Transmission  Provider  shall 
provide  metering  quantities,  in  analog  and/or 
digital  form,  to  Generator  upon  request. 
Generator  shall  bear  all  reasonable 
documented  costs  associated  with  the 
purchase,  installation,  operation,  testing  and 
maintenance  of  the  Metering  Equipment. 

7.2  Check  Meters.  Generator,  at  its  option 
and  expense,  may  install  and  operate,  on  its 
premises  and  on  its  side  of  the  Point  of 
Interconnection,  one  or  more  check  meters  to 
check  Transmission  Providers  meters.  Such 
check  meters  shall  be  for  check  purposes 
only  and  shall  not  be  used  for  the 
measurement  of  power  flows  for  purposes  of 
this  Agreement,  except  as  provided  in  Article 
7.3  below.  The  check  meters  shall  be  subiect 
at  all  reasonable  times  to  inspection  and 
examination  by  Transmission  Provider  or  its 
designee  The  installation,  operation  and 
maintenance  thereof,  however,  shall  be 
performed  entirely  by  Generator  in 
accordance  with  Good  Utility  Practice. 

7.3  Standards.  Transmission  Provider 
shall  install,  calibrate,  and  test  revenue 
quality  Metering  Equipment  in  accordance 
with  applicable  ANSI  standards  To  the 
extent  this  Article  7  conflicts  with  the 
manuals,  standards  or  guidelines  of  the 
Applicable  Reliability  Council  regarding 
interchange  metering  and  transactions,  the 
manuals,  standards  and  guidelines  of  such 
Applicable  Reliability  Council  shall  control. 

7.4  Testing  of  Metering  Equipment 
Transmission  Provider  shall  inspect  and  test 
all  Transmission  Provider-owned  Metering 
Equipment  upon  installation  and  at  least 
once  every  two  (2)  years  thereafter.  If 
requested  to  do  so  by  Generator, 
Transmission  Provider  shall,  at  Generators 
expense,  inspect  or  test  Metering  Equipment 
more  frequently  than  every  two  (2)  years. 
Transmission  Provider  shall  give  reasonable 
notice  of  the  time  when  any  inspection  or 
test  shall  take  place,  and  Generator  may  have 
representatives  present  at  the  test  or 
inspection.  If  at  any  time  Metering 
Equipment  is  found  to  be  inaccurate  or 
defective,  it  shall  be  adjusted,  repaired  or 
replaced  at  Generators  expense,  in  order  to 
provide  accurate  metering,  unless  the 
inaccuracy  or  defect  is  due  to  owner  failure 
to  maintain,  then  owner  shall  pay.  If 
Metering  Equipment  fails  to  register,  or  if  the 
measurement  made  by  Metering  Equipment 
during  a  test  varies  by  more  than  [one 
percent]  from  the  measurement  made  by  the 
standard  meter  used  in  the  test,  Transmission 
Provider  shall  adjust  the  data  by  correcting 
all  measurements  made  by  the  inaccurate 
meter  for  the  period  during  which  the 
inaccurate  measurements  were  made,  if  the 
period  can  be  determined.  If  the  period 

■  cannot  be  determined,  the  adjustment  shall 
be  for  the  period  immediately  preceding  the 
test  of  the  Metering  Equipment  equal  to  one- 


half  the  time  from  the  date  of  the  last 
previous  test  of  the  Metering  Equipment. 

7.5     Metering  Data.  At  Generator's 
expense,  the  metered  data  shall  be 
telemetered  to  one  or  more  locations 
designated  by  Transmission  Provider  and  one 
or  more  locations  designated  by  Generator. 
The  metered  data  provided  by  Generator 
shall  be  used,  under  normal  operating 
conditions,  as  the  official  measurement  of  the 
amount  of  energy  delivered  from  the  Facility 
to  the  Point  of  Interconnection. 

Article  8.  Communications 

8.1  Generator  Obligations,  Generator  shall 
maintain  satisfactory  operating 
communications  with  "Transmission 
Provider's  system  dispatcher  or 
representative  designated  by  Transmission 
Provider.  Generator  shall  provide  standard 
voice  line,  dedicated  voice  line  and  facsimile 
communications  at  its  Facility  control  room 
or  central  dispatch  facility  through  use  of  the 
public  telephone  system  Generator  shall  also 
provide  the  dedicated  data  circuit(s) 
necessary  to  provide  Generator  data  to 
Transmission  Provider  as  set  forth  in 
.\ppendix  E.  Security  .\rrangement  Details. 
The  data  circuitls)  shall  extend  from  the 
Facility  to  the  location(s)  specified  by 
Transmission  Provider  Any  required 
maintenance  of  such  communications 
equipment  shall  be  performed  by  Generator 
Operational  communications  shall  be 
activated  and  maintained  under,  but  not  be 
limited  to.  the  following  events;  system 
paralleling  or  separation,  scheduled  and 
unscheduled  shutdowns,  equipment 
clearances,  and  hourly  and  daily  load  data. 

8.2  Remote  Terminal  Unit  Prior  to  any 
operation  of  the  Facility,  a  Remote  Terminal 
Unit,  or  equivalent  data  collection  and 
transfer  equipment  acceptable  to  both  Parties, 
shall  be  installed  b\  Generator,  or  by 
Transmission  Provider  at  Generator's 
expense,  to  gather  accumulated  and 
instantaneous  data  to  be  telemetered  to  the 
location(s]  designated  by  Transmission 
Provider  through  use  of  a  dedicated  point-to- 
point  data  circuit(s)  as  indicated  in  Article 

8  1  The  communication  protocol  for  the  data 
circuitls)  shall  be  specified  by  Transmission 
Provider.  Instantaneous  bi-directional  analog 
real  power  and  react ne  power  flow 
information  must  be  telemetered  directly  to 
the  locationls)  specified  by  Transmission 
Provider. 

Each  Party  will  promptly  advise  the  other 
Party  if  it  detects  or  otherwise  learns  of  any 
metering,  telemetry  or  communications 
equipment  errors  or  malfunctions  that 
require  the  attention  and/or  correction  by  the 
other  Party .  The  Party  owning  such 
equipment  shall  correct  such  error  or 
malfunction  as  soon  as  reasonably  feasible. 

8.3  No  Annexation.  Any  and  all 
equipment  placed  on  the  premises  of  a  Party 
shall  be  and  remain  the  propertv  of  the  Party 
providing  such  equipment  regardless  of  the 
mode  and  manner  of  annexation  or 
attachment  to  real  propert\ ,  unless  otherwise 
mutually  agreed  by  the  Parties. 

Article  9.  Operations 

9,1     General  Each  Party  shall  comply  with 
the  Interconnection  Guidelines  set  out  in 
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.\ppendix  G.  Interconnection  Guidelines,  to 
this  Agreement.  Earh  Party  shall  provide  to 
the  other  Party  all  information  that  may 
reasonably  be  required  bv  the  other  Party  to 
comply  with  .Applicable  Laws  and 
Regulations  and  .Applicable  Standards. 

9.2  Control  .Area  Notification.  At  least 
three  months  before  Initial  Synchronization 
Date,  (he  Generator  shall  notif\'  the 
Transmission  Provider  in  writing  of  the 
Control  .Area  in  which  it  will  be  located. 
After  the  Initial  Synchronization  Date. 
Generator  has  the  right  to  designate  a 
different  Control  .Area.  In  either  event. 
Transmission  Provider  shall  use  Reasonable 
Efforts  to  accommodate  such  request  as  soon 
as  practicable,  but  shall  do  so  no  later  than 
six  months  from  the  date  the  Generator 
provided  notification.  If  the  Generator  elects 
to  be  located  in  a  Control  Area  other  than  the 
Control  .Area  in  which  the  Transmission 
Provider  is  located,  all  necessary 
arrangements,  including  but  not  limited  to 
those  set  forth  in  .Article  7  and  .Article  8  of 
this  .Agreement,  and  remote  control  area 
generator  interchange  agreements,  if 
applicable,  and  the  appropriate  measures 
under  such  agreements,  shall  be  executed 
and  implemented  prior  to  the  plac;ement  of 
the  Facility  in  the  other  Control  .Area.  The 
Parties  will  diligently  cooperate  with  one 
another  to  enable  such  agreements  and 
arrangements  to  be  executed  and 
implemented  on  a  schedule  necessary  to 
meet  the  Generator's  request  "at  Generator's 
expense".  If  the  Facility  is  not  operated  as 
part  of  Transmission  Provider's  Control  Area. 
in  no  event  shall  this  .Agreement  prohibit, 
prevent,  or  otherwise  limit  the  ability  of 
Generator  to  operate  the  Facility  in 
accordance  with  the  requirements  of  the 
Control  Area  of  which  it  is  part,  and  the 
Parties  shall  negotiate  in  good  faith  to  amend 
this  .Agreement  as  necessary  or  appropriate. 

9.3  Transmission  Provider  Obligations. 
Transmission  Provider  shall  cause  the 
Transmission  System  and  the  Transmission 
Provider  Interconnection  Facilities  to  be 
operated,  maintained  and  controlled  in  a  safe 
and  reliable  manner  and  in  accordance  with 
this  Agreement.  Transmission  Provider  may 
provide  operating  instructions  to  Generator 
consistent  with  this  .Agreement  and 
Transmission  Provider's  operating  protocols 
and  procedures  as  they  may  change  from 
time  to  time.  Transmission  Provider  will 
consider  changes  to  its  operating  protocols 
and  procedures  proposed  by  Generator. 
Generator  shall  not  be  obligated  to  follow 
Transmission  Provider's  instructions  to  the 
extent  the  instructions  would  have  a  material 
adverse  impact  on  the  safe  and  reliable 
operation  of  Generator's  facilities.  L'pon 
request.  Generator  shall  provide 
Transmission  Provider  with  documentation 
of  any  such  alleged  material  adverse  impact. 

9.4  Generator  Obligations.  Generator  shall 
at  its  own  expense  operate,  maintain  and 
control  the  Facility  and  the  Generator 
Interconnection  Facilities  in  a  safe  and 
reliable  manner  and  in  accordance  with  this 
Agreement.  Generator  shall  operate  the 
Facility  and  the  Generation  Interconnection 
Facilities  in  accordance  with  all  applicable 
requirements  of  the  Control  Area  of  which  it 
is  part,  as  such  requirements  are  set  forth  in 


Appendix  C,  Interconnection  Details,  of  this 
Agreement.  Appendix  C,  Interconnection 
Details,  will  be  modified  to  reflect  changes  to 
the  requirements  as  they  may  change  from 
time  to  time.  Either  Party  may  request  that 
the  other  Party  provide  copies  of  the 
requirements  set  forth  in  Appendix  C, 
Interconnection  Details,  of  this  Agreement. 

9. .5    Start-Up  and  Synchronization. 
Consistent  with  Transmission  Provider 
Interconnection  Guidelines  and  the  Parties' 
rnutuallv  acceptable  procedures,  the 
Generator  is  responsible  for  the  proper 
synchronization  of  the  Facility  to  the 
Transmission  Provider  System. 

9.6     Reactive  Power. 

9.6.1  Power  Factor  Design  Criteria. 
Generator  shall  design  the  Facility  to 
maintain  a  composite  power  delivery  at 
continuous  rated  power  output  at  the  Point 
of  Interconnection  at  a  power  factor  w'ithin 
the  range  of  0.97  leading  to  0.95  lagging, 
unless  'Transmission  Provider  has  established 
different  requirements  that  apply  to  all 
generators  in  the  Control  Area  on  a 
comparable  basis, 

9.6.2  Voltage  Schedules.  Once  the 
Generator  has  synchronized  the  Facility  with 
the  Transmission  System.  Transmission 
Provider  shall  require  Generator  to  operate 
the  Facility  to  produce  or  absorb  reactive 
power  within  the  design  limitations  of  the 
Facility  set  forth  in  Article  24  pursuant  to 
voltage  schedules,  reactive  power  schedules 
or  power  factor  schedules.  Transmission 
Provider's  schedules  shall  treat  all  sources  of 
reactive  power  in  the  Control  Area  in  an 
equitable  and  not  unduly  discriminatory 
manner.  Transmission  Provider  shall  exercise 
Reasonable  Efforts  to  provide  Generator  with 
such  schedules  at  least  one  (1)  day  in 
advance,  and  may  make  changes  to  such 
schedules  as  necessary  to  maintain  the 
reliability  of  the  Transmission  System. 
Generator  shall  operate  the  Generating 
Facility  to  maintain  the  specified  output 
voltage  or  power  factor  at  the  Point  of 
Interconnection  within  the  design  limitations 
of  the  Facility  set  forth  in  Article  24.  If 
Generator  is  unable  to  maintain  the  specified 
voltage  or  power  factor,  it  shall  promptly 
notify  the  System  Operator. 

9.6.2.1     Governors  and  Regulators. 
Whenever  the  Facility  is  operated  in  parallel 
with  the  Transmission  System  and  the  speed 
governors  (if  installed  on  the  generating  unit 
pursuant  to  Good  Utility  Practice)  and 
voltage  regulators  are  capable  of  operation, 
Generator  shall  operate  the  Facility  with  its 
speed  governors  and  voltage  regulators  in 
automatic  operation.  If  the  Facility's  speed 
governors  and  voltage  regulators  are  not 
capable  of  such  automatic  operation,  the 
Generator  shall  immediately  notify 
Transmission  Provider's  system  operator,  or 
its  designated  representative,  and  ensure  that 
such  Facility's  reactive  power  production  or 
absorption  (measured  in  .MVARs)  are  within 
the  design  capability  of  the  Facility's 
generating  unit(s)  and  steady  state  stability 
limits.  Generator  shall  not  cause  its  Facility 
to  disconnect  automatically  or 
instantaneously  from  the  Transmission 
System  or  trip  any  generating  unit 
comprising  the  Facility  for  an  under  or  over 
frequency  condition  unless  the  abnormal 


frequency  condition  persists  for  a  time  period 
beyond  the  limits  set  forth  in  ANSI/IEEE 
Standard  C37.106,  or  such  other  standard  as 
applied  to  other  generators  in  the  Control 
Area  on  a  comparable  basis. 

9.6.3     Payment  for  Reactive  Power.  .Any 
obligation  of  Transmission  Provider  to  pay 
Generator  for  reactive  power  that  Generator 
provides  or  absorbs  from  the  Facility  shall  be 
pursuant  to  .Article  11.6  or  such  other 
agreemerit  to  which  the  Parties  have 
otherwise  agreed.  To  the  extent  that  no  rate 
schedule  is  in  effect  at  the  time  the  Generator 
is  required  to  provide  or  absorb  any  Reactive 
Power  under  this  Agreement,  the 
Transmission  Provider  agrees  to  compensate 
the  Generator  in  such  amount  as  would  have 
been  due  the  Generator  had  the  rate  schedule 
been  in  effect  at  the  time  service  commenced: 
provided,  however,  that  such  rate  schedule 
must  be  filed  at  FERC  or  other  appropriate 
Governmental  Authority  within  sixty  (60) 
Calendar  Days  of  the  commencement  of 
service.) 

9.7    Outages.  Interruptions,  and 
Disconnection. 

9.7.1  Outages. 

9.7.1.1  Outage  Authority  and 
Coordination.  Each  Party  may  in  accordance 
with  Good  Utility  Practice  in  coordination 
with  the  other  Party  remove  from  service  any 
of  its  respective  Interconnection  Facilities  or 
Network  Upgrades  that  may  impact  the  other 
Party's  facilities  as  necessary  to  perform 
maintenance  or  testing  or  to  install  or  replace 
equipment.  Absent  an  Emergency  Condition, 
the  Party  scheduling  a  removal  of  such 
facility(ies)  from  service  will  use  (Reasonable 
Efforts)  to  schedule  such  removal  on  a  date 
and  time  mutually  acceptable  to  both  Parties. 
In  all  circumstances  any  Party  planning  to 
remove  such  facility(ies)  from  service  shall 
use  Reasonable  Efforts  to  minimize  the  effect 
on  the  other  Party  of  such  removal. 

9.7.1.2  Outage  Schedules.  The 
Transmission  Provider  shall  post  scheduled 
outages  of  its  transmission  facilities  on  the 
OASIS.  Generator  shall  submit  its  planned 
maintenance  schedules  for  the  Facility  to 
Transmission  Provider  for  a  minimum  of  a 
rolling  twenty-four  month  period.  Generator 
shall  update  its  planned  maintenance 
schedules  as  necessary.  Transmission 
Provider  may  request  Generator  to  reschedule 
its  maintenance  as  necessary  to  maintain  the 
reliability  of  the  Transmission  System; 
provided,  however,  adequacy  of  generation 
supply  shall  not  be  a  criterion  in  determining 
Transmission  System  reliability. 
Transmission  Provider  shall  compensate 
Generator  for  any  costs  of  rescheduling  such 
maintenance. 

9.7.1.3  Outage  Restoration.  If  an  outage 
on  a  Party  Interconnection  Facilities  or 
Network  Upgrades  adversely  affects  the  other 
Party's  facilities,  the  Party  that  owns  or 
controls  the  facility  that  is  out  of  service  shall 
use  Reasonable  Efforts  to  promptly  restore 
such  facility(ies)  to  a  normal  operating 
condition  consistent  with  the  nature  of  the 
outage. 

9.7.2  Continuity  of  Service.  If  required  by 
Good  Utility  Practice  to  do  so,  Transmission 

■  Provider  may  require  Generator  to  curtail, 
interrupt  or  reduce  deliveries  of  electricity  if 
such  delivery  of  electricity  would  adversely 
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affect  Transmission  Provider's  ability  to 
perform  sur.h  activities  as  are  necessary  to 
safely  and  reliably  operate  and  maintain  the 
Transmission  .System.  The  following 
pro\isions  shall  apply  lo  any  curtailment, 
interruption  or  reduction  permitted  under 
this  .\rticle  9.7.2: 

9.7.2.1  The  curtailment,  interruption,  or 
reduction  shall  continue  only  for  so  long  as 
reasonably  necessary  under  Good  L'tility 
Practice: 

9.7.2.2  Any  such  curtailment, 
interrujilion.  or  reduction  shall  be  made  on 
an  e(]uilahle.  non-discriminatory  basis  with 
res[)ect  to  all  generators  directly  connected  to 
the  Transmission  System; 

9.7.2.3  When  the  curtailment, 
interruption,  or  reduction  must  be  made 
under  ( ircumstances  which  do  not  allow  for 
advanc  e  nolici^  Transmission  Providt^r  shall 
notify  Cienerator  b\  telephone  as  soon  as 
practicable  of  the  reasons  for  the  curtailment, 
interruption,  or  reduction,  and.  if  known,  its 
expected  duration.  Telephone  notification 
shall  be  followed  by  written  notifitation  as 
soon  as  practicable; 

9.7.2.4  L\ce[)l  during  the  existence  of  an 
Emergency  (Condition,  when  the  curtailment, 
interruption,  or  reduc  tion  can  be  si  hiHiuled. 
Transmission  Pro\ider  shall  notify  (ienerator 
in  advance  regarding  the  timing  of  such 
scheduling  and  further  notif\  Generator  of 
the  expected  duration.  Transmission 
Provider  shall  schedule  the  (  urtailmeni  or 
interruption  lo  coincide  with  the  scheduled 
outages  of  the  r-'acility.  and  if  not  [)ossihle. 
Transmission  Pro\'ide.r  shall  use  Good  l'tility 
Practices  to  schedule  the  curtailment  or 
interruption  during  periods  of  low  demand: 

9.7.2.3     The  Parties  shall  cooperate  and 
coordinate  with  each  other  to  the  extent 
necessary  in  order  to  restore  the  Facility, 
Inten  onnection  Facilities,  and  the 
Transmission  System  to  their  normal 
operating  state,  consistent  with  system 
conditions  and  Good  Utility  Practice;  and, 

9.7.3  Under-Frequency  Load  Shed  Event. 
The  Transmission  System  is  designed  to 
automatically  activate  a  load-shed  program  as 
described  in  the  Interconnection  Guidelines 
in  the  event  of  an  under-frequency  system 
disturbance.  Generator  shall  implement  an 
under-frequency  relay  set  point  for  the 
Facility  as  described  in  the  Interconnection 
Guidelines  to  ensure  "ride  through  " 
capability  of  the  Transmission  System,  to  the 
extent  allowed  by  equipment  limitations  or 
warranties. 

9.7.4  System  Protection  and  Other 
Controls  Requirements. 

9.7.4.1  Protection  and  System  Quality. 
Generator  shall,  at  its  expense,  install, 
operate  and  maintain  System  Protection 
Facilities  as  a  part  of  the  Facility  and/or  the 
Generator  Interconnection  Facilities. 
Transmission  Provider  shall  install  at 
Generator's  expense  any  System  Protection 
Facilities  that  may  be  required  on  the 
Transmission  Provider  Interconnection 
Facilities  or  the  Transmission  System  as  a 
result  of  the  interconnection  of  the  Facilitv 
and  the  Generator  Interconnection  Facilities. 

9.7.4.2  Each  Party's  facilities  shall  be 
designed  to  isolate  any  fault  or  abnormality 
on  those  facilities  that  would  negatively 
affect  the  other  Partv's  system  or  the  other 


entities  connected  to  the  Transmission 
Provider's  Transmission  System. 

0.7.4.3     Each  Part\  shall  be  responsible  fur 
protec:tion  of  its  facilities  consistent  with 
Good  IMilily  Pra<:tice. 

9.7.4.4     Ea(  h  Party's  protective  relay 
design  shall  incorporate  the  necessary  test 
switches  to  perform  the  tests  required  in 
Artic:le  6.  The  required  test  switches  will  be 
placed  such  that  they  allow  operation  of 
lockout  relavs  while  pre\  enting  breaker 
failure  schemes  from  operating  and  causing 
unnecessary  breaker  operations  and/or  the 
tripping  of  the  (ienerator's  units. 

9, 7. 4.. 5     Each  Part\  will  test,  operate  and 
maintain  System  ProtiM:tion  Facilities  in 
accordance  with  Good  rtillt\  Practice. 

9.7.4.6     Prior  to  the  In-Service  Date,  and 
again  prior  to  the  Gommen  iai  Operation 
Date,  each  Part\  or  its  agent  shall  [lerform  a 
(  omplete  (  alibralion  test  and  futK:tional  trip 
test  of  ihe  Sxstem  Frolei  tion  Facilities.  .At 
intervals  suggested  by  (iooH  Utility  Prac:tice 
and  following  any  apparent  malfunction  of 
the  System  Protection  Facililies,  each  Party 
shall  perform  both  calibration  and  functional 
trip  tests  of  its  System  Protection  Facilities. 
The.se  tests  do  not  require  the  trip[)ing  of  any 
in-service  generation  unit.  These  tests  do, 
however,  require  that  all  protective  relays 
and  lockout  contacts  be  activated. 

9.7.,'i     Recjuirement^  for  Protection,  In 
compliance  with  the  Interconnection 
Guicielines  and  /Xjiplicable  Standards. 
Generator  shall  provide,  install,  own,  and 
maintain  relays.  c;ir(  uit  breakers  and  all  other 
devices  necessary  to  promptly  remove  any 
fault  contribution  of  the  Facilit\'  to  any  short 
circuit  occurring  on  the  Transmission  System 
not  otherwise  isolated  by  Transmission 
Provider  e(]uipment.  Such  [)rotective 
etjuipment  shall  include,  without  limitation, 
a  dist  onnecting  device  or  switch  with  load- 
interrupting  capability  located  between  the 
Facilit\  and  the  Transmission  System  at  a 
site  selected  upon  mutual  agreement  (not  to 
be  unreasonably  withheld,  conditioned  or 
dela\ed)  of  the  Parties.  (Generator  shall  be 
responsible  for  protei  tion  of  the  Facility  and 
Generator's  other  etjuipment  from  such 
conditions  as  ni^gative  sequence  currents, 
nver-or  under-frequenc:y,  sudden  load 
rejec:tion.  over-or  under-voltage.  and 
generator  loss-of-field  Generator  shall  be 
solely  responsible  to  disconnect  the  Facility 
and  Generator's  other  equipment  if 
e;onditions  on  the  Transmission  System 
could  adversely  affect  the  Facility. 

9.7.6     Power  Quality.  Neither  Party's 
facilities  shall  cause  excessive  voltage  flicker 
nor  introduce  excessive  distortion  to  the 
sinusoidal  voltage  or  current  waves  as 
defined  by  A.\SI  Standard  C84. 1-1989.  in 
accordance  with  IEEE  Standard  519.  or  an> 
applicable  superseding  electric  industrv 
standard  including  the  Interconnet  tion 
Guidelines.  In  the  event  of  a  conflict  between 
ANSI  Standard  C84. 1-1989.  or  any 
applicable  superseding  electric  industry 
standard,  and  the  Interconnection 
Guidelines.  ANSI  Standard  C84. 1-1989,  or 
the  applicable  superseding  electric  industry 
standard,  shall  control. 

9.8    Switching  and  Tagging  Rules.  Each 
Party  shall  provide  the  other  Party  a  copy  of 
its  Switching  and  Tagging  Rules  that  are 


applicable  to  the  other  Party's  activities. 
Such  Switching  and  Tagging  Rules  shall  be 
developed  on  a  non-discriminatory  basis.. 
The  Parties  shall  comply  with  applicable 
Swil(  hing  and  1  agging  Rules,  as  amended 
from  time  to  time,  in  obtaining  i:learances  for 
work  or  for  switching  operations  on 
equipment. 

9.9  iJse  of  Inlen.onnectlon  Facilities  by 
Third  Parties. 

9.9. 1  Purpose  of  Interconnection 
Facilities.  Except  as  may  be  required  by 
Applicable  Laws  or  Regulations,  or  as 
otherwise  agreed  to  among  the  Parlies,  the 
Interconnection  Facilities  shall  be 
constructed  for  the  sole  purpose  of 
interconnecting  the  Fac:ilit\  to  the 
Transmission  System  and  sliall  be  used  for 
no  other  purpose. 

9.9.2  Third  Party  Users.  If  required  by 
Applicable  Laws  or  Regulations  or  if  the 
Parties  mutually  agree,  such  agreement  no!  to 
lie  unreasonably  withheld,  to  allow  one  or 
more  third  parties  to  use  the  I'ransmission 
Provider  Interconnection  Facilities,  or  any 
part  thereof.  Generator  will  be  entitled  to 
compensation  for  the  capital  expenses  it 
incurred  jn  connection  with  the 
Interconnection  F'acilities  based  upon  the  pro 
rata  use  of  the  Interconnection  Facilities  by 
Transmission  Provider,  all  third  party  users, 
and  Generator,  in  accordance  with 
Applicable  Laws  and  Regulations  or  upon 
some  other  mutually-agreed  upon 
methodology.  In  addition.  t:ost  responsibility 
for  ongoing  costs,  including  6peration  and 
maintenance  costs  associated  with  the 
Interconnection  Facilities,  will  be  allocated 
between  Generator  and  any  third  party  users 
based  upon  the  pro  rata  use  of  the 
Interconnection  Facilities  by  Transmission 
Provider,  all  third  party  users,  and  Generator, 
in  accordance  with  Applicable  Laws  and 
Regulations  or  upon  some  other  mutually 
agreed  upon  methodology.  If  the  issue  of 
such  compensation  or  allocation  cannot  be 
resolved  through  suc:h  negotiations,  it  shall 
be  submitted  to  FERC  for  resolution. 

9.10  Data  Exchange.  The  Parties  will 
cooperate  with  one  another  in  the  analysis  ol 
disturbances  to  either  the  F'acility  or  the 
Transmission  Provider's  Transmission 
System  by  gathering  and  providing  access  to 
any  information  relating  to  an>  disturbance, 
including  information  from  oscillography, 
protective  relay  targets,  breaker  operations 
and  sequence  of  events  records. 

Article  10.  Maintenance 

10.1  Transmission  Provider  Obligations. 
Transmission  Provider  shall  maintain  the 
Transmission  System  and  the  Transmission 
Provider  Interconnection  Facilities  in  a  safe 
and  reliable  manner  and  in  accordance  with 
this  .Agreement. 

10.2  Generator  Obligations.  Generator 
shall  maintain  the  Facility  and  the  Generator 
Interconnec  tion  Facilities  in  a  safe  and 
reliable  manner  and  in  accordance  with  this 
Agreement. 

10.3  Coordination.  The  Parties  shall 
confer  regularly  to  coordinate  the  planning, 
scheduling  anci  performance  of  preventive 
and  corrective  maintenance  on  the  Facility 
and  the  Interconnection  Facilities. 

10.4  Secondary  Systems,  Each  Party  shafi 
cooperate  with  the  other  in  the  inspection. 
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maintenance,  and  testing  of  control  or  power 
circuits  that  operate  below  600  volts,  AC  or 
DC,  including,  but  not  limited  to,  any 
hardware,  i  ontrol  or  protective  devices, 
cables,  conductors,  electric  raceways, 
secondary  equipment  panels,  transducers, 
batteries,  chargers,  and  voltage  and  current 
transformers  that  directly  affect  the  operation 
of  a  Party's  facilities  and  equipment  which 
mav  reasonably  be  expected  to  impact  the 
other  Partv.  Each  Party  shall  provide  advance 
notice  to  the  other  Party  before  undertaking 
anv  work  on  such  circuits,  especially  on 
electrical  circuits  involving  circuit  breaker 
trip  and  close  contacts,  current  transformers, 
or  potential  transformers. 

10.5    Operating  and  Maintenance 
Expenses.  Subject  to  the  provisions  herein 
addressing  the  use  of  facilities  by  others,  and 
except  for  operations  and  maintenance 
expenses  associated  with  modifications  made 
for  providing  interconnection  or  transmission 
service  to  a  third  party  and  such  third  party 
pavs  for  such  expenses.  Generator  shall  be 
responsible  for  all  reasonable  expenses 
including  overheads,  associated  with:  [1] 
owning,  operating,  maintaining,  repairing, 
and  replacing  Generator  Interconnection 
Facilities:  and  (2)  operation,  maintenance, 
repair  and  replacement  of  Transmission 
Provider  Interconnection  Facilities. 

Article  11.  Performance  Obligation 

n.l     Generator  Interconnection  Facilities. 
Generator  shall  design,  procure,  construct, 
install,  own  and/or  control  the  Generator 
Interconnection  Facilities  described  in 
.Appendix  A.  Interconnection  Facilities  and 
Network  Upgrades,  at  its  sole  expense. 

11.2  Transmission  Provider 
Interconnection  Facilities.  Transmission 
Owner  shall  design,  procure,  construct, 
install,  own  and/or  control  the  Transmission 
Owner  Interconnection  Facilities  described 
in  Appendix  .\.  Interconnection  Facilities 
and  Network  Upgrades,  at  the  sole  expense 
of  the  Generator. 

11.3  Network  Upgrades.  Transmission 
Owner  shall  design,  procure,  construct, 
install,  and  own  the  Network  Upgrades 
described  in  Appendix  A,  Interconnection 
Facilities  and  Network  Upgrades.  Unless  the 
Transmission  Provider  elects  to  fund  the 
capital  for  such  facilities,  they  shall  be  solely 
funded  by  the  Generator.  In  either  case,  the 
Generator  shall  be  responsible  for  all  costs 
related  to  Network  Upgrades,  subject  to 
Article  11.4. 

11.4  Transmission  Credits. 

11.4.1     Refund  of  Amounts  Advanced  for 
Network  Upgrades.  Generator  shall  be 
entitled  to  a  cash  refund,  equal  to  the  total 
amount  paid  to  Transmission  Provider  for  the 
Network  Upgrades,  including  any  tax  gross- 
up  or  other  tax-related  payments,  and  not 
refunded  to  Generator  pursuant  to  Article 
5.14.7  or  otherwise,  to  be  paid  to  Generator 
on  a  dollar-for-doUar  basis,  as  payments  are 
made  under  the  Transmission  Provider  Tariff 
for  transmission  services  with  respect  to  the 
Facility.  Notwithstanding  the  foregoing. 
Transmission  Provider  shall  refund  all 
amounts  paid  by  Generator  for  the  Network 
Upgrades,  together  with  interest,  within  five 
(5)  years  from  the  date  the  Network  Upgrades 
are  placed  in  service,  so  long  as  Transmission 


Provider  continues  to  receive  payments  for 
transmission  service  with  respect  to  the 
Facility  during  such  period.  .Any  refund  shall 
include  interest  calculated  in  accordance 
with  the  melhodologv  set  forth  in  FERC's 
regulations  at  18  CFR  «?  35.10a(a)(2)(ii]  from 
the  date  of  any  payment  for  Network 
Upgrades  through  the  date  on  which  the 
Generator  receives  a  refund  of  such  payment 
pursuant  to  this  subparagraph.  Generator 
may  assign  such  refund  rights  to  any  person. 

11.4.2     Notwithstanding  any  other 
provision  of  this  Agreement,  nothing  herein 
shall  be  construed  as  relinquishing  or 
foreclosing  any  rights,  including  but  not 
limited  to  firm  transmission  rights,  capacity 
rights,  transmission  congestion  rights,  or 
transmission  credits,  that  the  Generator,  shall 
be  entitled  to,  now  or  in  the  future  under  any 
other  agreement  or  tariff  as  a  result  of,  or 
otherwise  associated  with,  the  transmission 
capacity,  if  any.  created  by  the  Network 
Upgrades,  including  the  right  to  obtain 
refunds  or  transmission  credits  for 
transmission  service  that  is  not  associated 
with  the  Facility. 

11.5     Financial  Security  .Arrangements.  At 
least  ninety  (90)  Calendar  Days  prior  to  the 
commencement  of  the  procurement, 
installation,  or  construction  of  discrete 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrade  projects. 
Generator  shall  provide  Transmission 
Provider,  at  Generator's  option,  a  guarantee, 
a  suretv  bond,  letter  of  credit  or  other  form 
of  security  that  is  reasonably  acceptable  to 
Transmission  Provider  and  is  consistent  with 
the  Uniform  Commercial  Code  of  the 
jurisdiction  identified  in  Article  15.2.1.  Such 
security  for  payment  shall  be  in  an  amount 
sufficient  to  cover  the  costs  for  constructing, 
procuring  and  installing  the  applicable 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrade  projects  and 
shall  be  reduced  on  a  dollar-for-dollar  basis 
for  payments  made  to  Transmission  Provider 
under  this  .Agreement  during  its  term. 

1 1.5.1     Provision  of  Security.  At  least 
thirty  (30)  Calendar  Days  prior  to  the 
commencement  of  the  procurement, 
installation,  or  construction  of  discrete 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrade  projects. 
Generator  shall  provide  Transmission 
Provider,  at  Generator's  option,  a  guarantee, 
a  surety  bond,  letter  of  credit  or  other  form 
of  security  that  is  reasonably  acceptable  to 
Transmission  Provider  and  is  consistent  with 
the  Uniform  Commercial  Code  of  the 
jurisdiction  identified  in  Article  15,2.1.  Such 
securitv  for  payment  shall  be  in  an  amount 
sufficient  to  cover  the  costs  for  constructing, 
procuring  and  installing  the  applicable 
Transmission  Provider  Interconnection 
Facilities/Network  Upgrade  projects  and 
shall  be  reduced  on  a  dollar-for-dollar  basis 
for  payments  made  to  Transmission  Provider 
under  this  Agreement  during  its  term.  In 
addition: 

11.5.1.1     The  guarantee  must  be  made  by 
an  entity  that  meets  the  creditworthiness 
requirements  of  Transmission  Provider,  and 
contain  terms  and  conditions  that  guarantee 
payment  of  any  amount  that  may  be  due  from 
Generator,  up  to  an  agreed-to  maximum 
amount. 
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11.5.1.2  TTTe  letter  of  credit  must  be 
issued  by  a  financial  institution  reasonably 
acceptable  to  Transmission  Provider  and 
must  specify  a  reasonable  expiration  date. 

11.5.1.3  The  surety  bond  must  be  issued 
by  an  insurer  reasonably  acceptable  to 
Transmission  Provider  and  must  specify  a 
reasonable  expiration  date. 

11.6    Generator  Compensation.  If 
Transmission  Provider  requests  or  directs 
Generator  to  provide  a  service  pursuant  to 
.Articles  9.6.2  (Voltage  Schedules),  or  13.5.1 
of  this  .Agreement.  Transmission  Provider 
shall  compensate  Generator  in  accordance 
with  Generator's  applicable  rate  schedule 
then  in  effect  unless  the  provision  of  such 
service(s)  is  subject  to  an  ISO/RTO  FERC- 
approved  rate  schedule.  Generator  shall  serve 
Transmission  Provider  or  ISO/RTO  with  any 
filing  of  a  proposed  rate  schedule  at  the  time 
of  such  filing  with  FERC. 

11.6.1     Generator  Compensation  for 
Actions  During  Emergency  Condition. 
Transmission  Provider  [or  ISO/RTO]  shall 
compensate  Generator  for  its  provision  of  real 
and  reactive  power  and  other  Emergency 
Condition  services  that  Generator  provides  to 
support  the  Transmission  System  during  an 
Emergency  Condition  in  accordance  with 
.Article  1 1 .6. 

Article  12.  Invoice 

12.1  General.  Each  Party  shall  submit  to 
the  other  Party,  on  a  monthly  basis,  invoices 
of  amounts  due  for  the  preceding  month. 
Each  invoice  shall  state  the  month  to  which 
the  invoice  applies  and  fully  describe  the 
services  and  equipment  provided.  The 
Parties  may  discharge  mutual  debts  and 
payment  obligations  due  and  owing  to  each 
other  on  the  same  date  through  netting,  in 
which  case  all  amounts  a  Party  owes  to  the 
other  Party  under  this  Agreement,  including 
interest  payments  or  credits,  shall  be  netted 
so  that  only  the  net  amount  remaining  due 
shall  be  paid  by  the  owing  Party. 

12.2  Final  Invoice.  Within  six  months 
after  completion  of  the  construction  of  the 
Transmission  Provider  Interconnection 
Facilities  and  the  Network  Upgrades, 
Transmission  Provider  shall  provide  an 
invoice  of  the  final  cost  of  the  construction 
of  the  Transmission  Provider  Interconnection 
Facilities  and  the  Network  Upgrades  and 
shall  set  forth  such  costs  in  sufficient  detail 
to  enable  Generator  to  compare  the  actual 
costs  with  the  estimates  and  to  ascertain 
deviations,  if  any,  from  the  cost  estimates. 
Transmission  Provider  shall  refund  to 
Generator  any  amount  by  which  the  actual 
payment  by  Generator  for  estimated  costs 
exceeds  the  actual  costs  of  construction 
within  thirty  (30)  Calendar  Days  of  the 
issuance  of  such  final  construction  invoice. 

12.3  Payment.  Invoices  shall  be  rendered 
to  the  paying  Party  at  the  address  specified 
in  Article  16.  The  Party  receiving  the  invoice 
shall  pay  the  invoice  within  thirty  (30) 
Calendar  Days  of  receipt.  All  payments  shall 
be  made  in  immediately  available  funds 
payable  to  the  other  Party,  or  by  wire  transfer 
to  a  bank  named  and  account  designated  by 
the  invoicing  Party.  Payment  of  invoices  by 
Generator  will  not  constitute  a  waiver  of  any 
rights  or  claims  Generator  may  have  under 
this  Agreement. 
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12.4     Disputes.  In  the  event  of  a  billing 
dispute  between  Transmission  Provider  and 
Generator.  Transmission  Provider  shall 
continue  to  provide  Interconnection  Service 
under  this  .■\greement  as  long  as  Generator: 
(i)  continues  to  make  all  payments  not  in 
dispute:  and  (ii)  pays  to  Transmission 
Provider  or  into  an  independent  escrow 
account  the  portion  of  the  invoice  in  dispute, 
pending  resolution  of  such  dispute.  If 
Generator  fails  to  meet  these  two 
requirements  for  continuation  of  service, 
then  Transmission  Provider  may  provide 
notice  to  Generator  of  a  Breach  pursuant  to 
Article  17.  Within  thirty  (30)  Calendar  Days 
after  the  resolution  of  the  dispute,  the  Party 
that  owes  money  to  the  other  Party  shall  pay 
the  amount  due  with  interest  calculated  in 
accord  with  the  methodologv  set  forth  in 
FERC's  Regulations  at  18  CFR 
§.3.S.19a(a)(2)(ii). 

Article  13,  Emergencies 

13.1  Definition.  "Emergency  Condition" 
shall  mean  a  condition  or  situation;  (i)  that 
in  the  judgment  of  the  Party  making  the 
claim  is  imminently  likely  to  endanger  life  or 
property;  or  (ii)  that,  in  the  case  of 
Transmission  Provider,  is  imminently  likely 
(as  determined  in  a  non-discriminatory 
manner)  to  cause  a  material  adverse  effect  on 
the  security  of.  or  damage  to  the 
Transmission  System,  the  Transmission 
Provider  Interconnection  Facilities  or  the 
Transmission  Systems  of  others  to  which  the 
Transmission  System  is  directly  connected; 
or  (iii)  that,  in  the  case  of  Generator,  is 
imminently  likely  (as  determined  in  a  non- 
discriminatory manner)  to  cause  a  material 
adverse  effect  on  the  security  of,  or  damage 
to.  the  Facility  or  the  Generator 
Interconnection  Facilities.  System  restoration 
and  black  start  shall  be  considered 
Emergency  Conditions;  provided,  that 
Generator  is  not  obligated  by  this  Agreement 
to  possess  black  start  capability.  Any 
condition  or  situation  that  results  from  a  lack 
of  sufficient  generating  capacity  to  meet  load 
requirements  that  results  solely  from 
economic  conditions  shall  not.  on  its  own, 
constitute  an  Emergency  Condition. 

13.2  Obligations.  Each  Party  shall  comply 
with  the  Emergency  Condition  procedures  of 
the  applicable  ISO/RTO.  NERC.  the 
Applicable  Reliability  Council,  .Applicable    . 
Laws  and  Regulations,  and  any  emergency 
procedures  agreed  to  by  the  Operating 
Committee. 

13.3  Notice.  Transmission  Provider  shall 
notify  Generator  promptly  when  it  becomes 
aware  of  an  Emergency  Condition  that  affects 
the  Transmission  Provider  Interconnection 
Facilities  or  the  Transmission  System  that 
may  reasonably  be  expected  to  affect 
Generator's  operation  of  the  Facility  or  the 
Generator  Interconnection  Facilities. 
Generator  shall  notify  Transmission  Provider 
promptly  when  it  becomes  aware  of  an 
Emergency  Condition  that  affects  the  Facility 
or  the  Generator  Interconnection  Facilities 
that  may  reasonably  be  expected  to  affect  the 
Transmission  System  or  the  Transmission 
Provider  Interconnection  Facilities.  To  the 
extent  information  is  known,  the  notification 
shall  describe  the  Emergency  Condition,  the 
extent  of  the  damage  or  deficiency,  the 


expected  effect  on  the  operation  of 
Generator's  or  Transmission  Provider's 
facilities  and  operations,  its  anticipated 
duration  and  the  corrective  action  taken  and/ 
or  to  be  taken.  The  initial  notice  shall  be 
followed  as  soon  as  practicable  with  written 
notice. 

13.4  Immediate  Action.  Unless,  in 
Generator's  reasonable  judgment,  immediate 
action  is  required.  Generator  shall  obtain  the 
consent  of  Transmission  Provider,  such 
consent  to  not  be  unreasonably  withheld, 
prior  to  performing  any  manual  switching 
operations  at  the  Facility  or  the  Generation 
Interconnection  Facilities  in  response  to  an 
Emergency  Condition  either  declared  by  the 
Transmission  Provider  or  otherwise 
regarding  the  Transmission  System. 

13.5  Transmission  Provider  .Authority. 

13.5.1  General.  Transmission  Provider 
mav  take  whatever  actions  or  inactions  with 
regard  to  the  Transmission  System  or  the 
Transmission  Provider  Interconnection 
Facilities  it  deems  necessary  during  an 
Emergency  Condition  in  order  to  (i)  preserve 
public  health  and  safety,  (ii)  preserve  the 
reliability  of  the  Transmission  System  or  the 
Transmission  Provider  Interconnection 
Facilities,  (iii)  limit  or  prevent  damage,  and 
(iv)  expedite  restoration  of  service. 
Transmission  Provider  shall  use  Reasonable 
Efforts  to  minimize  the  effect  of  such  actions 
or  inactions  on  the  Facility  or  the  Generation 
Interconnection  Facilities.  [Transmission 
Provider  may.  on  the  basis  of  technical 
considerations,  require  the  Facilitv  to 
mitigate  an  Emergency  Condition  by  taking 
actions  necessary  and  limited  in  scope  to 
remedy  the  Emergency  Condition,  including, 
but  not  limited  to.  directing  Generator  to 
shut-down,  start-up.  increase  or  decrease  the 
real  or  reactive  power  output  of  the  Facility; 
implementing  a  curtailment,  reduction  or 
disconnection  pursuant  to  .Article  14.5.2; 
directing  the  Generator  to  assist  with 
blackstart  (if  available)  or  restoration  efforts; 
or  altering  the  outage  schedules  of  the 
Facility  and  the  Generator  Interconnection 
Facilities.  Generator  shall  comply  with  all  of 
Transmission  Provider's  operating 
instructions  concerning  Facility  real  power 
and/or  reactive  power  output  within  the 
manufacturer's  design  limitations  of  the 
Facility's  equipment  that  is  in  service  and 
physically  available  for  operation  at  the  time, 
in  compliance  with  applicable  laws  and 
regulations.) 

13.5.2  Curtailment,  Reduction,  and 
Disconnection.  Transmission  Provider  ma\ 
curtail  or  reduce  Interconnection  Service  or 
disconnect  the  Facility  or  the  Generation 
Interconnection  Facilities,  when  such 
curtailment,  reduction  or  disconnection  is 
necessary  under  Good  Utility  Practice  due  to 
Emergency  Conditions.  These  rights  are 
separate  and  distinct  from  any  right  of 
curtailment  of  the  Transmission  Provider 
pursuant  to  the  Transmission  Provider  Tariff. 
When  the  Transmission  Provider  can 
schedule  the  curtailment,  reduction  or 
disconnection  in  advance.  Transmission 
Provider  shall  notify  Generator  of  the 
reasons,  timing  and  expected  duration  of  the 
curtailment,  reduction  or  disconnection 
Transmission  Provider  shall  attempt  to 
schedule  such  curtailment,  reduction  or 


disconnection  to  coincide  with  the  s(  heduled 
outages  of  the  Facility  or,  if  that  is  not 
possible,  to  schedule  such  curtailment, 
reduction  or  disconnection  during  non-peak 
load  periods.  Any  curtailment,  reduction  or 
disconnection  shall  continue  only  for  so  long 
as  reasonably  necessary  under  Good  Utility 
Practice.  The  Parties  shall  cooperate  with 
each  other  to  restore  the  Facility,  the 
Interconnection  Facilities,  and  the 
Transmission  System  to  their  normal 
operating  state  as  soon  as  practicable 
consistent  with  Good  Lilility  Practice. 

13.6  Generator  Authority,  Generator  may 
take  whatever  actions  or  inactions  with 
regard  to  the  Facility  or  the  Generator 

.  Interconnection  Facilities  it  deems  necessary 
during  an  Emergency  Condition  in  order  to 
(i)  preserve  public  health  and  safety,  (ii) 
preserve  the  reliability  of  the  Facility  or  the 
Generator  Interconnection  Facilities,  (iii) 
limit  or  prevent  damage,  and  (iv)  expedite 
restoration  of  service.  Generator  shall  use 
Reasonable  Efforts  to  minimize  the  effect  of 
such  actions  or  mactions  on  the 
Transmission  System  and  the  Transmission 
Provider  Interconnection  Facilities. 
Transmission  Provider  shalluse  Reasonable 
Efforts  to  assist  Generator  in  such  actions. 

13.7  Limited  Liability.  Except  as 
otherwise  provided  in  .Article  14.7  of  this 
Agreement,  neither  Party  shall  be  liable  to 
the  other  for  any  action  it  takes  in  responding 
to  an  Emergency  Condition  so  long  as  such 
action  is  made  in  good  faith  and  is  consistent 
with  Good  Utility  Practice. 

.Article  14.  Governing  Law  and  .Applicable 
Tariffs 

14.1  Regul'atory  Requirements,  Each 
Party's  obligations  under  this  .Agreement 
shall  be  subject  to  its  receipt  of  any  required 
approval  or  certificate  from  one  or  more 
Governmental  Authorities  in  the  form  and 
substance  satisfactory  to  the  applying  Party, 
or  the  Party  making  any  required  filings  with, 
or  providing  notice  to.  such  Governmental 
.Authorities,  and  the  expiration  of  any  time 
period  associated  therewith.  Each  Party  shall 
in  good  faith  seek  and  use  its  Reasonable 
Efforts  to  obtain  such  other  approvals. 
Nothing  in  this  Agreement  shall  require 
Generator  to  take  any  action  that  could  result 
in  its  inability  to  obtain,  or  its  loss  of.  status 
or  exemption  under  the  Federal  Power  Act  or 
the  Public  Utility  Holding  Company  Act  of 
1935.  as  amended. 

14.2  Governing  Law  and  Applicable 
Tariffs. 

14.2.1  The  validity,  interpretation  and 
performance  of  this  .Agreement  and  each  of 
its  provisions  shall  be  governed  by  the  laws 
of  the  State  where  the  Point  of 
Interconnection  is  located,  without  regard  to 
its  conflicts  of  law  principles. 

14.2.2  This  .Agreement  is  subject  to  all 
.Applicable  Laws  and  Regulations 

14.2  3     Each  Party  expressly  reser\es  the 
right  to  seek  changes  in.  appeal,  or  otherwise 
contest  any  laws,  orders,  rules,  or  regulations 
of  a  Governmental  .Authority. 

Article  15.  Notices 

15.1     General.  Unless  otherwise  provided 
in  this  .Agreement,  any  notice  demand  or 
request  required  or  permitted  to  be  given  by 
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either  Parlv  to  the  other  and  any  instrument 
required  or  permitted  to  be  tendered  or 
delivered  by  either  Party  in  writing  to  the 
other  shall  be  effertive  when  delivered  and 
mav  be  so  given,  tendered  or  delivered,  by 
recognized  national  courier,  or  by  depositing 
the  same  with  the  United  States  Postal 
Service  with  postage  prepaid,  for  delivery  by 
certified  or  registered  mail,  addressed  to  the 
Partv,  or  personally  delivered  to  the  Party,  at 
the  address  set  out  below: 

Transmission  Provider: 
[To  be  supplied.] 

Generator: 
[To  be  supplied.) 

Either  Party  may  c  hange  the  notice 
information  in  Appendix  D.  Standard 
Generator  Interconnection  .Agreement,  by 
giving  five  (5)  Business  Days  written  notice 
prior  to  the  effective  date  of  the  change. 

15.2  Billings  and  Payments.  Billings  and 
pavments  shall  be  sent  to  the  addresses  set 
out  below: 

Transmission  Provider: 
[To  be  supplied.] 
Generator: 

15.3  Alternative  Forms  of  Notice.  Anv 
notice  or  request  required  or  permitted  to  be 
given  by  either  Party  to  the  other  and  not 
required  by  this  Agreement  to  be  given  in 
writing  may  be  so  given  by  telephone, 
facsimile  or  email  to  the  telephone  numbers 
and  email  addresses  set  out  below: 

Transmission  Provider: 
Generator: 

15.4  Operations  and  Maintenance  Notice. 
Each  Party  shall  notify  the  other  Party  in 
writing  of  the  identity  of  the  person(s)  that 

it  designates  as  the  point(s)  of  contact  with 
respect  to  the  implementation  of  Articles  9 
and  10. 

Article  16.  Force  Majeure 

16.1    Force  Majeure.  An  event  of  Force 
Majeure  means  any  act  of  God.  labor 
disturbance,  act  of  the  public  enemy,  war. 
insurrection,  riot,  fire,  storm  or  flood, 
explosion,  breakage  or  accident  to  machinery 
or  equipment,  any  Curtailment,  order, 
regulation  or  rsstriction  imposed  by 
governmental  military  or  lawfully  established 
civilian  authorities,  or  any  other  caused 
beyond  a  Party's  control.  A  Force  Majeure 
event  does  not  include  an  act  of  negligence 
or  intentional  wrongdoing.  Neither  Party  will 
be  considered  in  default  as  to  any  obligation 
hereunder  if  prevented  from  fulfilling  the 
obligation  due  to  an  event  of  Force  Majeure. 
However,  a  Party  whose  performance  under 
this  is  hindered  by  an  event  of  Force  Majeure 
shall  make  all  reasonable  efforts  to  perform 
its  obligations  hereunder. 

Article  17.  Default 

17.1    Default 

17.1.1     General.  The  term  "Default"  shall 
mean  the  failure  of  either  Party  to  perform 
any  obligation  in  the  time  or  manner 
provided  in  this  Agreement.  No  Default  shall 
exist  where  such  failure  to  discharge  an 
obligation  (other  than  the  pavTnent  of  money) 
is  the  result  of  Force  Majeure  as  defined  in 
this  Agreement  or  the  result  of  an  act  or 
omission  of  the  other  Party.  Upon  a  Default, 
the  non-defaulting  Party  shall  give  written 
notice  of  such  Default  to  the  defaulting  Party 


Except  as  provided  in  Article  17.1.2.  the 
defaulting  Party  shall  have  thirtv  (30) 
Calendar  Days  from  receipt  of  the  Default 
notice  within  which  to  cure  such  Default; 
provided  however,  if  such  Default  is  not 
capable  of  cure  within  thirty  (30)  Calendar 
Davs.  the  defaulting  Party  shall  commence 
such  cure  within  thirtv  (30)  Calendar  Days 
after  notice  and  continuously  and  diligently 
complete  such  cure  within  ninety  (90) 
Calendar  Days  from  receipt  of  the  Default 
notice;  and,  if  cured  within  such  time,  the 
Default  specified  in  such  notice  shall  cease 
to  exist. 

17.1.2     Right  to  Terminate.  If  a  Default  is 
not  cured  as  provided  in  this  .\rticle,  or  if  a 
Default  is  not  capable  of  being  cured  within 
the  period  provided  for  herein,  the  non- 
defaulting  Party  shall  have  the  right  to 
terminate  this  Agreement  by  written  notice  at 
anv  time  until  cure  occurs,  and  be  relieved 
of  any  further  obligation  hereunder  and. 
whether  or  not  that  Party  terminates  this 
Agreement,  to  recover  from  the  defaulting 
Party  all  amounts  due  hereunder,  plus  all 
other  damages  and  remedies  to  which  it  is 
entitled  at  law  or  in  equity.  The  provisions 
of  this  Article  will  survive  termination  of  this 
Agreement. 

Article  18.  Indemnity 

18.1     Indemnity.  The  Parties  shall  at  all 
times  indemnifv .  defend,  and  save  the  other 
Party  harmless  from,  any  and  all  damages, 
losses,  claims,  including  claims  and  actions 
relating  to  injury  to  or  death  of  any  person 
or  damage  to  property,  demand,  suits, 
recoveries,  costs  and  expenses,  court  costs, 
attorney  fees,  and  all  other  obligations  by  or 
to  third  parties,  arising  out  of  or  resulting 
from  the  other  Parly's  performance  of 
obligations  under  this  Agreement  on  behalf 
of  the  indemnifying  Party,  except  in  cases  of 
neghgence  or  intentional  wrongdoing  by  the 
indemnifying  Party. 

Article  19.  Assignment 

19.1     Assignment.  This  Agreement  may  be 
assigned  bv  either  Party  only  with  the  written 
consent  of  the  other;  provided  that  either 
Party  may  assign  this  Agreement  without  the 
consent  of  the  other  Party  to  any  affiliate  of 
the  assigning  Party  with  an  equal  or  greater 
credit  rating  and  with  the  legal  authority  and 
operational  ability  to  satisfy  the  obligations 
of  the  assigning  Party  under  this  Agreement; 
and  provided  further  that  the  Generator  shall 
have  the  right  to  assign  this  Agreement, 
without  the  consent  of  the  Transmission 
Provider,  for  collateral  security  purposes  to 
aid  in  providing  financing  for  the  Facility, 
provided  that  the  Generator  will  require  any 
secured  partv,  trustee  or  mortgagee  to  notify 
the  Transmission  Provider  of  any  such 
assignment.  Any  financing  arrangement 
entered  into  by  the  Generator  pursuant  to  this 
Article  will  provide  that  prior  to  or  upon  the 
exercise  of  the  secured  party's,  trustee's  or 
mortgagees  assignment  rights  pursuant  to 
said  arrangement,  the  secured  creditor,  the 
trustee  or  mortgagee  will  notify  the 
Transmission  Provider  of  the  date  and 
particulars  of  any  such  exercise  of 
assignment  right(s).  Any  attempted 
assignment  that  violates  this  Article  is  void 
and  ineffective.  Any  assignment  under  this 


Agreement  shall  not  relieve  a  Party  of  its 
obligations,  nor  shall  a  Party's  obligations  be 
enlarged,  in  whole  or  in  part,  by  reason 
thereof.  Where  required,  consent  to 
assignment  will  not  be  unreasonably 
withheld,  conditioned  or  delayed. 

Article  20.  Severability 

20.1     Severability.  If  any  provision  in  this 
.Agreement  is  finally  determined  to  be 
invalid,  void  or  unenforceable  by  any  court 
or  other  Governmental  Authority  having 
jurisdiction,  such  determination  shall  not 
invalidate,  void  or  make  unenforceable  any 
other  provision,  agreement  or  covenant  of 
this  .Agreement:  [provided  that  if  the 
Generator  (or  any  third-party,  but  only  if 
such  third-party  is  not  acting  at  the  direction 
of  the  Transmission  Provider)  seeks  and 
obtains  such  a  final  determination  with 
respect  to  any  provision  of  .\rticle  5.1.B,  then 
none  of  the  provisions  of  .\rticle  5.1.B  shall 
thereafter  have  any  force  or  effect  and  the 
Parties'  rights  and  obligations  shall  be 
governed  solely  by  Article  5.1. A]. 

Article  21.  Comparability 

21.1     Comparability.  The  Parties  will 
comply  with  all  applicable  comparability  and 
code  of  conduct  laws,  rules  and  regulations, 
as  amended  from  time  to  time. 

Article  22.  Confidentiality 

22.1     Confidentiality.  "Confidential 
Information"  shall  mean  any  confidential, 
proprietary  or  trade  secret  information  of  a 
plan,  specification,  pattern,  procedure, 
design,  device,  list,  concept,  policy  or 
compilation  relating  to  the  present  or 
planned  business  of  a  Party,  which  is 
designated  as  confidential  by  the  Party 
supplying  the  information,  whether 
conveyed  orally,  electronically,  in  writing, 
through  inspection,  or  otherwise. 
Confidential  Information  shall  include, 
without  limitation,  all  information  relating  to 
a  Party's  technology,  research  and 
development,  business  affairs,  and  pricing, 
and  any  information  supplied  by  either  of  the 
Parties  to  the  other  prior  to  the  execution  of 
this  Agreement.  Information  is  Confidential 
Information  only  if  it  is  clearly  designated  or 
marked  in  writing  as  confidential  on  the  face 
of  the  document,  or.  if  the  information  is 
conveyed  orally  or  by  inspection,  if  the  Party 
providing  the  information  orally  informs  the 
Party  receiving  the  information  that  the 
information  is  confidential. 

22.1.1  Term.  During  the  term  of  this   • 
Agreement,  and  for  a  period  of  three  (3)  years 
after  the  expiration  or  termination  of  this 
Agreement,  except  as  otherwise  provided  in 
this  Article  22,  each  Party  shall  hold  in 
confidence  and  shall  not  disclose  to  any 
person  Confidential  Information. 

22.1.2  Scope.  Confidential  Information 
shall  not  include  information  that  the 
receiving  Party  can  demonstrate:  (1)  Is 
generally  available  to  the  public  other  than 
as  a  result  of  a  disclosure  by  the  receiving 
Party;  (2)  was  in  the  lawful  possession  of  the 
receiving  Party  on  a  non-confidential  basis 
before  receiving  it  from  the  of  the  receiving 
Party,  after  due  inquiry,  was  under  no 
obligation  to  the  other  Party  to  keep 
disclosing  Party;  (3)  was  supplied  to  the 
receiving  Party  without  restriction  by  a  third 
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partv.  who.  to  the  knowledge  such 
information  confidential;  (4)  wa.s 
independently  developed  by  the  receiving 
Partv  without  reference  to  Confidential 
Information  of  the  disclosing  Party:  (5)  is.  or 
becomes,  publicly  known,  through  no 
wrongful  act  or  omission  of  the  receiving 
Party  or  Breach  of  this  .Agreement:  or  (6)  is 
required,  in  accordance  with  .Article  22.1.7, 
Order  of  Disclosure,  to  be  disclosed  by  any 
Governmental  Authority  or  is  otherwise 
required  to  be  disc;losed  by  law  or  subpoena, 
or  is  necessary  in  any  legal  proceeding 
establishing  rights  and  obligations  under  this 
Agreement.  Information  designated  as 
Confidential  Information  will  no  longer  be 
deemed  confidential  if  the  Party  that 
designated  the  information  as  confidential 
notifies  the  other  Party  that  it  no  longer  is 
confidential. 

22.1.3  Release  of  Confidential 
Information.  Neither  Party  shall  release  or 
disclose  Confidential  Information  to  any 
other  person,  except  to  its  employees, 
consultants,  or  to  parties  who  may  be  or 
considering  providing  financing  to  or  equity 
participation  with  Generator,  or  to  potential 
purchasers  or  assignees  of  Generator,  on  a 
need-to-know  basis  in  connection  with  this 
Agreement,  unless  such  person  has  first  been 
advised  of  the  confidentiality  provisions  of 
this  Article  22  and  has  agreed  to  comply  with 
such  provisions.  Notwithstanding  the 
foregoing,  a  Party  providing  Confidential 
Information  to  any  person  shall  remain 
primarily  responsible  for  any  release  of 
Confidential  Information  in  contravention  of 
this  Article  22. 

22.1.4  Rights.  Each  Party  retains  all 
rights,  title,  and  interest  in  the  Confidential 
Information  that  each  Party  discloses  to  the 
other  Party.  The  disclosure  by  each  Party  to 
the  other  Party  of  Confidential  Information 
shall  not  be  deemed  a  waiver  by  either  Party 
or  any  other  person  or  entity  of  the  right  to 
protect  the  Confidential  Information  from 
public  disclosure. 

22.1.5  No  Warranties.  By  providing 
Confidential  Information,  neither  Party 
makes  any  warranties  or  representations  as  to 
its  accuracy  or  completeness.  In  addition,  by 
supplying  Confidential  Information,  neither 
Party  obligates  itself  to  provide  any  particular 
information  or  Confidential  Information  to 
the  other  Party  nor  to  enter  into  any  further 
agreements  or  proceed  with  any  other 
relationship  or  joint  venture. 

22.1.6  Standard  of  Care.  Each  Party  shall 
use  at  least  the  same  standard  of  care  to 
protect  Confidential  Information  it  receives 
as  it  uses  to  protect  its  own  Confidential 
Information  from  unauthorized  disclosure, 
publication  or  dissemination.  Each  Party  may 
use  Confidential  Information  solely  to  fulfill 
its  obligations  to  the  other  Party  under  this 
Agreement  or  its  regulatory  requirements. 

22.1.7  Order  of  Disclosure.  If  a  court  or  a 
Government  Authority  or  entity  with  the 
right,  power,  and  apparent  authority  to  do  so 
requests  or  requires  either  Party,  by 
subpoena,  oral  deposition,  interrogatories, 
requests  for  production  of  documents, 
administrative  order,  or  otherwise,  to 
disclose  Confidential  Information,  that  Party 
shall  provide  the  other  Party  with  prompt 
notice  of  such  request(s)  or  requirement(s)  so 


that  the  other  Party  may  seek  an  appropriate 
protective  order  or  waive  compliance  with 
the  terms  of  this  .Agreement.  Notwithstanding 
the  absence  of  a  protective  order  or  waiver, 
the  Party  may  disclose  such  Confidential 
Information  which,  in  the  opinion  of  its 
counsel,  the  Party  is  legally  compelled  to 
disclose.  Each  Party  will  use  reasonable 
efforts  to  obtain  reliable  assurance  that 
confidential  treatment  will  be  accorded  any 
Confidential  Information  so  furnished. 

22.1.8  Termination  of  .Agreement.  Upon 
termination  of  this  .Agreement  for  any  reason, 
each  Party  shall,  within  ten  110)  Calendar 
Davs  of  receipt  of  a  written  request  from  the 
other  Party,  use  reasonable  efforts  to  destroy, 
erase,  or  delete  (with  such  destruction. 
erasure,  and  deletion  certified  in  writing  to 
the  other  Party)  or  return  to  the  other  Party, 
without  retaining  copies  thereof,  any  and  all 
written  or  electronic  Confidential 
Information  received  from  the  other  Party. 

22.1.9  Remedies.  The  Parties  agree  that 
monetary  damages  would  be  inadequate  to 
compensate  a  Party  for  the  other  Party's 
breach  of  its  obligations  under  this  .Article 
22.  Each  Party  accordingly  agrees  that  the 
other  Party  shall  be  entitled  to  equitable 
relief,  by  way  of  injunction  or  otherwise,  if 
the  first  Party  breaches  or  threatens  to  breach 
its  obligations  under  this  Article  22.  which 
equitable  relief  shall  be  granted  without  bond 
or  proof  of  damages,  and  the  receiving  Party 
shall  not  plead  in  defense  that  there  would 
be  an  adequate  remedy  at  law.  Such  remedy 
shall  not  be  deemed  an  exclusive  remedy  for 
the  breach  of  this  Article  22.  but  shall  be  in 
addition  to  all  other  remedies  a\  ailable  at 
law  or  in  equity.  The  Parties  further 
acknowledge  and  agree  th«t  the  covenants 
contained  herein  are  necessary  for  the 
protection  of  legitimate  business  interests 
and  are  reasonable  in  scope.  No  Party, 
however,  shall  be  liable  for  indirect, 
incidental,  or  consequential  or  punitive 
damages  of  any  nature  or  kind  resulting  from 
or  arising  in  connection  with  this  Article  22 

22.1.10  Disclosure  to  FERC  or  its  Staff 
Notwithstanding  anything  in  this  Article  22 
to  the  contrary,  if  FERC  or  its  staff  during  the 
course  of  an  investigation  or  otherwise, 
requests  information  from  one  of  the  Parties 
that  is  otherwise  required  to  be  maintained 
in  confidence  pursuant  to  this  Agreement, 
the  Party  shall  provide  the  requested 
information  to  FERC  or  its  staff,  within  the 
time  provided  for  in  the  request  for 
information.  In  providing  the  information  to 
FERC  or  its  staff  the  Party  may,  consistent 
with  18  CFR  Section  388  112.  request  that  the 
information  be  treated  as  confidential  and 
non-public  by  FERC  and  its  staff  and  that  the 
information  be  withheld  from  public 
disclose.  The  Party  shall  notify  the  other 
Party  to  the  Agreement  when  it  is  notified  by 
FERC  or  its  staff  that  a  request  has  been 
received,  at  which  time  either  of  the  Parlies 
may  respond  before  such  information  would 
be  made  public,  pursuant  to  18  CFR  Section 
388.112. 

22.1.11  Subject  to  the  exception  in 
Article  22.1.10,  any  information  that  a  Party 
claims  is  competitively  sensitive,  commercial 
or  financial  information  under  this 
Agreement  ("Confidential  Information")  shall 
tK)t  be  disclosed  by  the  other  Party  to  any 


person  not  employed  or  retained  by  the  other 
Party,  except  to  the  extent  disclosure  is  (i) 
required  by  law:  (ii)  reasonably  deemed  by 
the  disclosing  Party  to  be  required  to  be 
disclosed  in  connection  with  a  dispute 
between  or  among  the  Parties,  or  the  defense 
of  litigation  or  dispute:  (iii)  otherwise 
permitted  by  consent  of  the  other  Party,  such 
consent  not  to  be  unreasonably  withheld;  or 
(iv)  necessary  to  fulfill  its  obligations  under 
this  Agreement  or  as  a  transmission  service 
provider  or  a  Control  Area  operator  including 
disclosing  the  Confidential  Information  to  the 
ISO.  The  Party  asserting  confidentiality  shall 
notify  the  other  Party  in  writing  of  the 
information  it  claims  is  confidential  Prior  to 
any  disclosures  of  the  other  Party's 
Confidential  Information  under  this 
subparagraph,  or  if  any  third  party  or 
Governmental  Authority  makes  any  request 
or  demand  for  any  of  the  information 
described  in  this  subparagraph,  the 
disclosing  Party  agrees  to  promptly  notify  the 
other  Party  in  writing  and  agrees  to  assert 
confidentialit>  and  cooperate  with  the  other 
Party  in  seeking  to  protect  the  Confidential 
Information  from  public  disclosure  by 
confidentiality  agreement,  protective  order  or 
other  reasonable  measures. 

22.1.12     This  pi^vision  shall  not  apply  to 
any  information  that  was  or  is  hereafter  in 
the  public  domain  (except  as  a  result  of  a 
breach  of  this  provision). 

Article  23.  Environmental  Releases 

23  1     Each  Party  shall  notify  the  other 
Part\ .  first  orally  and  then  in  writing,  of  the 
release  of  any  Hazardous  Substances,  any 
asbestos  or  lead  abatement  activities,  or  any 
tvpe  of  remediation  activities  related  to  the 
Facility  or  the  Interconnection  Facilities, 
each  of  which  may  reasonably  be  expected  to 
affect  the  other  Party  The  notifying  Party 
shall  (i)  Provide  the  notice  as  soon  as 
practicable,  provided  such  Party  makes  a 
good  faith  effort  to  provide  the  notice  no  later 
than  twenty-four  hours  after  such  Party 
becomes  aware  of  the  occurrence,  and  (ii) 
promptly  furnish  to  the  other  Party  copies  of 
any  publicly  available  reports  filed  with  an> 
Governmental  Authorities  addressing  such 
events. 

Article  24.  Information  Requirements 

24  1     Information  .Acquisition 
Transmission  Provider  and  the  Generator 
shall  submit  specific  information  regarding 
the  electrical  characteristics  of  their 
respective  facilities  to  each  other  as 
described  below  and  in  accordance  with 
.Applicable  Standards. 

24  2     Information  Submission  by 
Transmission  Provider  The  initial 
information  submission  by  Transmission 
Provider  shall  occur  no  later  than  one 
hundred  eighty  (180)  Calendar  Days  prior  to 
Trial  Operation  and  shall  include 
Transmission  System  information  necessary 
to  allow  the  Generator  to  select  equipment 
and  meet  anv  system  protection  and  stability 
requirements,  unless  otherwise  mutually 
agreed  to  b\  both  Parties.  On  a  monthly  basis 
Transmission  Provider  shall  provide 
Generator  a  status  report  on  the  construction 
and  installation  of  Transmission  Provider 
Interoonnection  Facilities  and  Network 
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Upgrades,  including,  but  not  limited  to,  the 
following  information:  progress  to  date:  (1)  A 
description  of  the  activities  since  the  last 
report;  (2)  a  description  of  the  action  items 
for  the  next  period;  and  (.3)  the  delivery 
.status  of  equipment  ordered. 

24..3     Lfpdated  Information  Submission  by 
Generator.  The  updated  information 
submission  by  the  Generator,  including 
manufacturer  information,  shall  occur  no 
later  than  one  hundred  eighty  (180)  Calendar 
Days  prior  to  the  Trial  Operation.  Generator 
shall  submit  a  completed  copy  of  the 
generator  data  requirements  contained  in 
Transmission  Provider's  GIS  request 
procedure.  It  shall  also  include  any 
additional  information  provided  to 
Transmission  Provider  for  the  Feasibility  and 
Facilities  Study  (Conform  with 
Interconnection  Procedures].  Information  in 
this  submi.ssion  shall  be  the  most  current 
Facility  design  or  expected  performance  data. 
Information  submitted  for  stability  models 
shall  be  compatible  with  Transmission 
Provider  standard  models.  If  there  is  no 
compatible  model,  the  Generator  will  work 
with  a  consultant  mutually  agreed  to  by  the 
Parties  to  develop  and  supply  a  standard 
model  and  associated  information. 

If  the  Generator's  data  is  materially 
different  from  what  was  originally  provided 
to  Transmission  Provider  pursuant  to  the 
Interconnection  Study  ,-\greement  between 
Transmission  Provider  and  Generator,  then 
Transmission  Provider  will  conduct 
appropriate  studies  to  determine  the  impact 
on  the  Transmission  Provider  Transmission 
System  based  on  the  actual  data  submitted 
pursuant  to  this  .Article  24.3.  The  Generator 
shall  not  begin  Trial  Operation  until  such 
studies  are  completed. 

24.4     Information  Supplementation.  Prior 
to  the  Operation  Date,  the  Parties  shall 
supplement  their  information  submissions 
described  above  in  this  Article  24  with  any 
and  all  "as-built"  Facility  information  or  "as- 
tested"  performance  information  that  differs 
from  the  initial  submissions  or.  alternatively, 
written  confirmation  that  no  such  differences 
exist.  The  Generator  shall  conduct  open 
circuit  "step  voltage"  tests  on  the  generator 
to  verifv  proper  operation  of  the  generator's 
automatic  voltage  regulator.  Unless  otherwise 
agreed,  the  test  conditions  shall  include:  (1) 
Generator  at  synchronous  speed;  (2) 
automatic  voltage  regulator  on  and  in  voltage 
control  mode;  and  (3)  a  five  percent  (5%) 
change  in  generator  terminal  voltage  initiated 
bv  a  change  in  the  voltage  regulators 
reference  voltage.  Recordings  showing  the 
responses  of  generator  terminal  and  field 
voltages  shall  be  provided  to  Transmission 
Provider.  In  the  event  that  direct  recordings 
of  these  voltages  is  impractical,  recordings  of 
other  voltages  or  currents  that  mirror  the 
response  of  the  generator's  terminal  or  tield 
voltage  are  acceptable  if  information 
necessars'  to  translate  these  alternate 
quantities  to  actual  generator  terminal  or 
field  voltages  is  provided.  The  Generator  may 
elect  to  provide  recordings  for  only  one 
generator  when  the  other  generators  at  the 
site  are  found  to  have  identical  design  and 
response  characteristics.  Subsequent  to  the 
Operation  Date,  the  Generator  shall  provide 
Transmission  Provider  anv  information 


changes  due  to  equipment  replacement, 
repair,  or  adjustment.  Transmission  Provider 
shall  provide  the  Generator  any  information 
changes  due  to  equipment  replacement, 
repair  or  adjuslmefit  in  the  directly 
connected  substation  or  any  adjacent 
Transmission  Provider-owned  substation  that 
may  affect  the  Generator  Interconnection 
Facilities  equipment  ratings,  protection  or 
operating  requirements.  The  Parties  shall 
provide  such  information  no  later  than  thirty 
(30)  Calendar  Days  after  the  date  of  the 
equipment  replacement,  repair  or 
adjustment. 

Article  25.  Information  Access  and  Audit 
Rights 

25.1  Information  access.  Each  Party  (the 
"disclosing  Party")  shall  make  available  to 
the  other  Party  information  that  is  in  the 
possession  of  the  disclosing  Party  and  is 
necessary  in  order  for  the  other  Party  to:  (i) 
verifv  the  costs  incurred  by  the  disclosing 
Party  for  which  the  other  Party  is  responsible 
under  this  Agreement:  and  (iij  carry  out  its 
obligations  and  responsibilities  under  this 
.-Xgreement.  The  Parties  shall  not  use  such 
information  for  purposes  otfier  than  those  set 
forth  in  this  Article  25.1  and  to  enforce  their 
rights  under  this  Agreement. 

25.2  Reporting  of  Non-Force  Majeure 
Events.  Each  Party  (the  "notifying  Party") 
shall  notify  the  other  Party  when  the 
notifying  Party  becomes  aware  of  its  inability 
to  comply  with  the  provisions  of  this 
Agreement  for  a  reason  other  than  a  Force 
Majeure  event.  The  Parties  agree  to  cooperate 
with  each  other  and  provide  necessary 
information  regarding  such  inability  to 
comply,  including  the  date,  duration,  reason 
for  the  inability  to  comply,  and  corrective 
actions  taken  or  planned  to  be  taken  with 
respect  to  such  inability  to  comply. 
Notwithstanding  the  foregoing,  notification, 
cooperation  or  information  provided  under 
this  Article  shall  not  entitle  the  Party 
receiving  such  notification  to  allege  a  cause 
for  anticipatory  breach  of  this  Agreement. 

25.3  Audit  Rights.  Subject  to  the 
requirements  of  cionfidentiality  under  Article 
22  of  this  Agreement,  each  Party  shall  have 
the  right,  during  normal  business  hours,  and 
upon  prior  reasonable  notice  to  the  other 
Party,  to  audit  at  its  own  expense  the  other 
Party's  accounts  and  records  pertaining  to 
either  Party's  performance  or  either  Party's 
satisfaction  of  obligations  under  this 
Agreement.  Such  audit  rights  shall  include 
audits  of  the  other  Party's  costs,  calculation 
of  invoiced  amounts,  the  Transmission 
Provider's  efforts  to  allocate  responsibility  for 
the  provision  of  reactive  support  to  the 
Transmission  System,  the  Transmission 
Provider's  efforts  to  allocate  responsibility  for 
curtailment  or  reduction  of  generation  on  the 
Transmission  System,  and  each  Party's 
actions  in  an  Emergency  Condition.  Any 
audit  authorized  by  this  Article  shall  be 
performed  at  the  offices  where  such  accounts 
and  records  are  maintained  and  shall  be 
limited  to  those  portions  of  such  accounts 
and  records  that  relate  to  each  Party's 
performance  and  satisfaction  of  obligations 
under  this  Agreement.  Each  Party  shall  keep 
such  accounts  and  records  for  a  period 
equivalent  to  the  audit  rights  periods 
described  in  Article  25.4, 


25.4  Audit  Rights  Periods. 

25.4.1  Audit  Rights  Period  for 
Construction-Related  .Accounts  and  Records. 
Accounts  and  records  related  to  the  design, 
engineering,  procurement,  and  construction 
of  Transmis.sion  Provider  Interconnection 
Facilities  and  Network  Upgrades  shall  be 
subject  to  audit  for  a  period  of  twenty-four 
months  following  Transmission  Provider's 
issuance  of  a  final  invoice  in  accordance  with 
Article  12.2. 

25.4.2  Audit  Rights  Period  for  All  Other 
Accounts  and  Records.  Accounts  and  records 
related  to  either  Party's  performance  or 
satisfaction  of  all  obligations  under  this 
Agreement  other  than  those  described  in 
Article  25.4.1  shall  be  subject  to  audit  as 
follows:  (i)  for  an  audit  relating  to  cost 
obligations,  the  applicable  audit  rights  period 
shall  be  twenty-four  months  after  the 
auditing  Party's  receipt  of  an  invoice  giving 
rise  to  such  cost  obligations;  and  (ii)  for  an 
audit  relating  to  all  other  obligations,  the 
applicable  audit  rights  period  shall  be 
twentv-four  months  after  the  event  for  which 
the  audit  is  sought. 

25.5  Audit  Results.  If  an  audit  by  a  Party 
determines  that  an  overpayment  or  an 
underpayment  has  occurred,  a  notice  of  such 
overpayment  or  underpayment  shall  be  given 
to  the  other  Party  together  with  those  records 
from  the  audit  which  support  such 
determination. 

Article  26.  Subcontractors 

26.1  General.  Nothing  in  this  Agreement 
shall  prevent  a  Party  from  utilizing  the 
services  of  any  subcontractor  as  it  deems 
appropriate  to  perform  its  obligations  under 
this  Agreement;  provided,  however,  that  each 
Party  shall  require  its  subcontractors  to 
comply  with  all  applicable  terms  and 
conditions  of  this  Agreement  in  providing 
such  services  and  each  Party  shall  remain 
primarily  liable  to  the  other  Party  for  the 
performance  of  such  subcontractor. 

26.2  Responsibility  of  Principal.  The 
creation  of  any  subcontract  relationship  shall 
not  relieve  the  hiring  Party  of  any  of  its 
obligations  under  this  Agreement.  The  hiring 
Party  shall  be  fully  responsible  to  the  other 
Party  for  the  acts  or  omissions  of  any 
subcontractor  the  hiring  Party  hires  as  if  no 
subcontract  had  been  made:  provided, 
however,  that  in  no  event  shall  the 
Transmission  Provider  be  liable  for  the 
actions  or  inactions  of  the  Generator  or  its 
subcontractors  with  respect  to  obligations  of 
the  Generator  under  Article  5  of  this 
Agreement.  Any  applicable  obligation 
imposed  by  this  Agreement  upon  the  hiring 
Party  shall  be  equally  binding  upon,  and 
shall  be  construed  as  having  application  to, 
any  subcontractor  of  such  Party. 

26.3  No  Limitation  by  Insurance.  The 
obligations  under  this  Article  26  will  not  be 
limited  in  any  way  by  any  limitation  of 
subcontractor's  insurance. 

Article  27,  Disputes 

27.1    Submission.  In  the  event  either  Party 
has  a  dispute,  or  asserts  a  claim,  that  arises 
out  of  or  in  connection  with  this  Agreement 
or  its  performance,  such  Party  (the 
"disputing  Party")  shall  provide  the  other 
Party  with  written  notice  of  the  dispute  or 
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claim  ("Notice  of  Dispute").  Such  dispute  or 
claim  shall  be  referred  to  a  designated  senior 
representative  of  each  Party  for  resolution  on 
an  informal  basis  as  promptly  as  practicable 
after  receipt  of  the  Notice  of  Dispute  by  the 
other  Party.  In  the  event  the  designated 
representatives  are  unable  to  resolve  the 
claim  or  dispute  within  thirty  (30)  Calendar 
Days  of  the  other  Party's  receipt  of  the  Notice 
of  Dispute,  such  claim  or  dispute  may.  upon 
mutual  agreement  of  the  Parties,  be 
submitted  to  arbitration  and  resolved  in 
accordance  with  the  arbitration  procedures 
set  forth  below.  In  the  event  the  Parties  do 
not  agree  to  submit  such  claim  or  dispute  to 
arbitration,  each  Party  may  exercise  whatever 
rights  and  remedies  it  may  have  in  equity  or 
at  law  consistent  with  the  terms  of  this 
Agreement. 

27.2  External  Arbitration  Procedures. 
Any  arbitration  initiated  under  this 
Agreement  shall  be  conducted  before  a  single 
neutral  arbitrator  appointed  by  the  Parties.  If 
the  Parties  fail  to  agree  upon  a  single 
arbitrator  within  ten  (10)  Calendar  Days  of 
the  submission  of  the  dispute  to  arbitration, 
each  Party  shall  choose  one  arbitrator  who 
shall  sit  on  a  three-member  arbitration  panel. 
The  two  arbitrators  so  chosen  shall  within 
twenty  (20)  Calendar  Days  select  a  third 
arbitrator  to  chair  the  arbitration  panel.  In 
either  case,  the  arbitrators  shall  be 
knowledgeable  in  electric  utility  matters, 
including  electric  transmission  and  bulk 
power  issues,  and  shall  not  have  any  current 
or  past  substantial  business  or  financial 
relationships  with  any  party  to  the  arbitration 
(except  prior  arbitration).  The  arbitrator(s) 
shall  provide  each  of  the  Parties  an 
opportunity  to  be  heard  and,  except  as 
otherwise  provided  herein,  shall  conduct  the 
arbitration  in  accordance  with  the 
Commercial  Arbitration  Rules  of  the 
American  Arbitration  .Association 
("Arbitration  Rules")  and  any  applicable 
FERC  regulations  or  RTO  rules;  provided, 
however,  in  the  event  of  a  conflict  between 
the  Arbitration  Rules  and  the  terms  of  this 
Article  27,  the  terms  of  this  Article  27  shall 
prevail. 

27.3  Arbitration  Decisions.  Unless 
otherwise  agreed  by  the  Parties,  the 
arbitrator(s)  shall  render  a  decision  within 
ninety  (90)  Calendar  Days  of  appointment 
and  shall  notif\'  the  Parties  in  writing  of  such 
decision  and  the  reasons  therefor.  The 
arbitrator(s)  shall  be  authorized  only  to 
interpret  and  apply  the  provisions  of  the 
Agreement  and  shall  have  no  power  to 
modify  or  change  any  provision  of  the 
Agreement  in  any  manner.  The  decision  of 
the  arbitrator(s)  shall  be  final  and  binding 
upon  the  Parties,  and  judgment  on  the  award 
may  be  entered  in  any  court  having 
jurisdiction.  The  decision  of  the  arbitrator(s) 
may  be  appealed  solely  on  the  grounds  that 
the  conduct  of  the  arbilrator(s),  or  the 
decision  itself,  violated  the  standards  set 
forth  in  the  Federal  Arbitration  Act  or  the 
Administrative  Dispute  Resolution  Act.  The 
final  decision  of  the  arbitrator  must  also  be 
filed  with  FERC  if  it  affects  jurisdictional 
rates,  terms  and  conditions  of  service, 
Interconnection  Facilities,  or  Network 
Upgrades. 

27.4  Costs.  Each  Party  shall  be 
responsible  for  its  own  costs  incurred  during 


the  arbitration  process  and  for  the  following 
costs,  if  applicable:  (1)  The  cost  of  the 
arbitrator  chosen  by  the  Party  to  sit  on  the 
three  member  panel  and  one  half  of  the  cost 
gf  the  third  arbitrator  chosen;  or  (2)  one  half 
the  cost  of  the  single  arbitrator  jointly  chosen 
by  the  Parties. 

Article  28,  Representations,  Warranties  and 
Covenants 

28.1    General,  Each  Party  makes  the 
following  representations,  warranties  and 
covenants: 

28.1.1  Good  Standing.  Such  Party  is  duly 
organized,  validly  existing  and  in  good 
standing  under  the  laws  of  the  state  in  which 
it  is  organized,  formed,  or  incorporated,  as 
applicable;  that  it  is  qualified  to  do  business 
in  the  state  or  states  in  which  the  Facility. 
Interconnection  Facilities  and  Network 
Upgrades  owned  by  such  Party,  as 
applicable,  are  located;  and  that  it  has  the 
corporate  power  and  authority  to  own  its 
properties,  to  carry  on  its  business  as  now 
being  conducted  and  to  enter  into  this 
.Agreement  and  carr>-  out  the  transactions 
contemplated  hereby  and  perform  and  carry 
out  all  covenants  and  obligations  on  its  part 
to  be  performed  under  and  pursuant  to  this 
Agreement. 

28.1 .2  Authority.  Such  Party  has  the 
right,  power  and  authority  to  enter  into  this 
.Agreement,  to  become  a  party  hereto  and  to 
perform  its  obligations  hereunder.  This 
.Agreement  is  a  legal,  valid  and  binding 
obligation  of  such  Party,  enforceable  against 
such  Party  in  accordance  with  its  terms, 
except  as  the  enforceability  thereof  may  be 
limited  by  applicable  bankruptcy, 
insolvency,  reorganization  or  other  similar 
laws  affecting  creditors'  rights  generally  and 
by  general  equitable  principles  (regardless  of 
whether  enforceability  is  sought  in  a 
proceeding  in  equity  or  at  law). 

28.1.3  No  Conflict.  The  execution, 
delivery  and  performance  of  this  Agreement 
does  not  violate  or  confiict  with  the 
organizational  or  formation  documents,  or 
bylaws  or  operating  agreement,  ot  such  Party, 
or  any  judgment,  license,  permit,  order. 
material  agreement  or  instrument  applicable 
to  or  binding  upon  such  Party  or  any  of  its 
assets. 

28.1.4  Consent  and  Approval.  Such  Party 
has  sought  or  obtained,  or,  in  accordance 
with  this  Agreement  will  seek  or  obtain,  each 
consent,  approval,  authorization,  order,  or 
acceptance  by  any  Governmental  .Authority 
in  connection  with  the  execution,  delivery 
and  performance  of  this  Agreement,  and  it 
will  provide  to  any  Governmental  .Authority 
notice  of  any  actions  under  this  Agreement 
that  are  required  by  Applicable  Laws  and 
Regulations. 

Article  29,  Operating  Committee 

29.1     Operating  Committee.  At  least  six  (6) 
months  prior  to  the  estimated  Initial 
Synchronization  Date,  Generator  and 
Transmission  Provider  shall  each  appoint 
one  representative  and  one  alternate  to  the 
Operating  Committee  who  will  also  be 
members  of  the  Joint  Operating  Committee. 
Each  Party  shall  notif\'  the  other  party  of  its 
appointment  in  writing.  Such  appointments 
may  be  changed  at  any  time  by  similar 


notice.  The  Operating  Committee  shall  meet 
as  necessary,  but  not  less  than  once  each 
calendar  year,  to  carr\-  out  the  duties  set  forth 
herein.  The  Operating  Committee  shall  hold 
a  meeting  at  the  request  of  either  Party,  at  a 
time  and  place  agreed  upon  by  the 
representatives  The  Operating  Committee 
shall  perform  all  of  its  duties  consistent  with 
the  provisions  of  this  Agreement  Each  Party 
shall  cooperate  in  providing  to  the  Operating 
Committee  all  information  required  in  the 
performance  of  the  Operating  Committee's 
duties.  All  decisions  and  agreements,  if  any. 
made  by  the  Operating  Committee  shall  be 
evidenced  in  writing  The  duties  of  the 
Operating  Committee  shall  include  the 
following: 

29.1.1  Establish  and  maintain  control  and 
operating  procedures,  including  those 
pertainmg  to  information  transfers  between 
the  Facility  and  Transmission  Provider 

29.1.2  Establish  data  requirements  and 
operating  record  requirements. 

29.1.3  Review  the  requirements, 
standards,  and  procedures  data  acquisition 
equipment,  protective  equipment,  and  any 
other  equipment  or  software. 

29.1.4  Annually  review  of  the  one  (1) 
year  forecast  of  maintenance  and  planned 
outage  schedules  of  Transmission  Provider's 
and  Generator's  facilities  at  the  Point  of 
Interconnection. 

29.1.5  Coordinate  the  scheduling  of 
maintenance  and  planned  outages  on  the 
Interconnection  Facilities,  the  Facility  and 
other  facilities  that  impact  the  normal 
operation  of  the  interconnection  of  the 
Facility  to  the  Transmission  System, 

29.1.6  Ensure  that  information  is  being 
provided  by  each  Party  regarding  equipment 
availability 

29.1.7  Perform  such  other  duties  as  may 
be  conferred  upon  it  by  mutual  agreement  of 
the  Parties. 

Article  30,  Miscellaneous 

30.1  Binding  Effect.  This  .Agreement  and 
the  rights  and  obligations  hereof,  shall  be 
binding  upon  and  shall  inure  to  the  benefit 
of  the  successors  and  assigns  of  the  Parties 
hereto. 

30.2  Confiicts.  In  the  event  of  a  conflict 
between  the  body  of  this  Agreement  and  any 
attachment,  appendices  or  exhibits  hereto, 
the  terms  and  provisions  of  the  body  of  this 
Agreement  shall  prevail  and  be  deemed  the 
final  intent  of  the  Parties 

30.3  Rules  of  Interpretation  This 
Agreement,  unless  a  clear  contrary  intention 
appears,  shall  be  construed  and  interpreted 
as  follows:  (1)  The  singular  number  includes 
the  plural  number  and  vice  versa;  (2) 
reference  to  any  person  includes  such 
person's  successors  and  assigns  but,  in  the 
case  of  a  Party,  only  if  such  successors  and 
assigns  are  permitted  by  this  Agreement,  and 

•  reference  to  a  person  In  a  particular  capacity 
excludes  such  person  in  any  other  capacity 
or  individually;  (3)  reference  to  any 
agreement  (including  this  Agreement), 
document,  instrument  or  tariff  means  such 
agreement,  document,  instrument  or  tariff  as 
amended  or  modified  and  in  effect  from  time 
to  lime  in  accordance  with  the  terms  thereof 
and,  if  applicable,  the  terms  hereof;  (4) 
reference  to  any  applicable  laws  and 
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regulations  means  such  applicable  laws  and 
regulations  as  amended,  modified,  codified, 
or  reenacted,  in  whole  or  in  part,  and  in 
effect  from  time  to  time,  including,  if 
applicable,  rules  and  regulations 
promulgated  thereunder;  (5)  unless  expressly 
stated  otherwise,  reference  to  any  Article, 
Section  or  Appendix  means  such  Article  or 
Section  of  this  Agreement  or  such  Appendix 
to  this  Agreement,  as  the  case  may  be;  (6) 
"hereunder",  "hereof,  "herein",  "hereto" 
and  words  of  similar  import  shall  be  deemed 
references  to  this  Agreement  as  a  whole  and 
not  to  any  particular  Article  or  other 
provision  hereof  or  thereof;  (7)  "including" 
(and  with  correlative  meaning  "include") 
means  including  without  limiting  the 
generality  of  any  description  preceding  such 
term;  and  (8)  relative  to  the  determination  of 
any  period  of  time,  "from"  means  "from  and 
including",  "to"  means  "to  but  excluding" 
and  "through"  means  "through  and 
including'. 

30.4  Entire  .Agreement.  This  Agreement, 
including  all  Appendices  and  Schedules 
attached  hereto,  constitutes  the  entire 
agreement  between  the  Parties  with  reference 
to  the  subject  matter  hereof,  and  supersedes 
all  prior  and  contemporaneous 
understandings  or  agreements,  oral  or 
written,  between  the  Parties  with  respect  to 
the  subject  matter  of  this  .Agreement.  There 
are  no  other  agreements,  representations, 
warranties,  or  covenants  which  constitute 
anv  part  of  the  consideration  for.  or  any 
condition  to,  either  Party's  compliance  with 
its  obligations  under  this  Agreement. 

30.5  No  Third  Party  Beneficiaries.  This 
Agreement  is  not  intended  to  and  does  not 
create  rights,  remedies,  or  benefits  of  any 
character  whatsoever  in  favor  of  any  persons, 
corporations,  associations,  or  entities  other 
than  the  Parties,  and  the  obligations  herein 
assumed  are  solely  for  the  use  and  benefit  of 
the  Parties,  their  successors  in  interest  and, 
where  permitted,  their  assigns. 

30.6  Waiver.  The  failure  of  a  Party  to  this 
Agreement  to  insist,  on  any  occasion,  upon 
strict  performance  of  any  provision  of  this 
Agreement  will  not  be  considered  a  waiver 
of  any  obligation,  right,  or  duty  of,  or 
imposed  upon,  such  Party. 

Any  waiver  at  any  time  by  either  Party  of 
its  rights  with  respect  to  this  .Agreement  shall 
not  be  deemed  a  continuing  waiver  or  a 
waiver  with  respect  to  any  other  failure  to 
comply  with  any  other  obligation,  right,  duty 
of  this  Agreement.  Termination  or  Default  of 
this  Agreement  for  any  reason  by  the 
Generator  shall  not  constitute  a  waiver  of  the 
Generator's  legal  rights  to  obtain  an 
interconnection  from  the  Transmission 
Provider.  Any  waiver  of  this  Agreement 
shall,  if  requested,  be  provided  in  writing. 

30.7  Headings.  The  descriptive  headings 
of  the  various  articles  of  this  Agreement  have 
been  inserted  for  convenience  of  reference 
only  and  are  of  no  significance  in  the 
interpretation  or  construction  of  this 
Agreement. 

30.8  Multiple  Counterparts.  This 
Agreement  may  be  executed  in  two  or  more 
counterparts,  each  of  which  is  deemed  an 
original  but  all  constitute  one  and  the  same 
instrument. 

30.9  Amendment.  The  Parties  may  by 
mutual  agreement  amend  this  .Agreement  by 


a  written  instrument  duly  executed  by  both 
of  the  Parties. 

30.10  Modification  by  the  Parties.  The 
Parties  may  by  mutual  agreement  amend  the 
Appendices  to  this  Agreement  by  a  written 
instrument  duly  executed  by  both  of  the 
Parties.  Such  amendment  shall  become 
effective  and  a  part  of  this  Agreement  upon 
satisfaction  of  all  Applicable  Laws  and 
Regulations. 

30. 1 1  Reservation  of  Rights.  Transmission 
Provider  shall  have  the  right  to  make  a 
unilateral  filing  with  FERC  to  modify  this 
Agreement  with  respect  to  any  rates,  terms 
and  conditions,  charges,  classifications  of 
service,  rule  or  regulation  under  Section  205 
or  any  other  applicable  provision  of  the 
Federal  Power  Act  and  FERC's  rules  and 
regulations  thereunder,  and  Generator  shall 
have  the  right  to  make  a  unilateral  filing  with 
FERC  to  modify  this  Agreement  pursuant  to 
Section  206  or  any  other  applicable  provision 
of  the  Federal  Power  Act  and  FERC's  rules 
and  regulations  thereunder;  provided  that 
each  Party  shall  have  the  right  to  protest  any 
such  filing  by  the  other  Party  and  to 
participate  fully  in  any  proceeding  before 
FERC  in  which  such  modifications  may  be 
considered.  Nothing  in  this  Agreement  shall 
limit  the  rights  of  the  Parties  or  of  FERC 
under  Sections  205  or  206  of  the  Federal 
Power  Act  and  FERC's  rules  and  regulations 
thereunder,  except  to  the  extent  that  the 
Parties  otherwise  mutually  agree  as  provided 
herein. 

Notwithstanding  any  other  provision  in 
this  Agreement,  each  Party  retains  its  rights 
to  unilaterallv  seek  modification  of  this 
Agreement  pursuant  to  Sections  205  and  206 
of  the  Federal  Power  Act  and  pursuant  to 
FERC's  rules  and  regulations  promulgated 
thereunder. 

30.12  No  Partnership.  This  Agreement 
shall  not  be  interpreted  or  construed  to  create 
an  association,  joint  venture,  agency 
relationship,  or  partnership  between  the 
Parties  or  to  impose  any  partnership 
obligation  or  partnership  liability  upon  either 
Party.  Neither  Party  shall  have  any  right, 
power  or  authority  to  enter  into  any 
agreement  or  undertaking  for,  or  act  on  behalf 
of,  or  to  act  as  or  be  an  agent  or 
representative  of,  or  to  otherwise  bind,  the 
other  Party. 

In  witness  whereof,  the  Parties  have 
executed  this  Agreement  in  duplicate 
originals,  each  of  which  shall  constitute  and 
be  an  original  effective  Agreement  between 
the  Parties. 

[Insert  name  of  Transmission  Provider] 

By:    

Title:    

Date: 

[Insert  name  of  Generator) 

By:    

Title:    

Date:      
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Interconnection  Facilities  and  Network 
Upgrades 

Appendix  B 

Time  Schedule 

Appendix  C 

Interconnection  Details 

Appendix  D 

Standard  Generator  Interconnection 
Agreement 

Appendix  E 

Security  Arrangement  Details 

Infrastructure  security  of  grid  equipment 
and  operations  and  control  hardware  and 
software  is  essential  to  ensure  day-to-day  grid 
reliability  and  operational  security.  The 
Commission  will  expect  all  Transmission 
Providers,  market  participants,  and 
generators  interconnected  to  the  grid  to 
comply  with  the  recommendations  offered  by 
the  President's  Critical  Infrastructure 
Protection  Board  and,  eventually,  best 
practice  recommendations  from  the  electric 
reliability  authority.  All  public  utilities  will 
be  expected  to  meet  basic  standards  for 
system  infrastructure  and  operational 
security,  including  physical,  operational,  and 
cyber-security  practices. 

Appendix  F 

Commercial  Operation  Date 

This  Appendix  F  is  a  part  of  the  Generator 
■  Interconnection  &  Operating  Agreement 
between  Transmission  Provider  and 
(Generator). 
[Date] 
[Transmission  Provider  Address) 

Re; Generating  Facility 

Dear : 

On  [Date]  [Generator]  has  completed  Trial 

Operation  of  Unit  No. .  This  letter 

confirms  that  [Generator)  commenced 

commercial  operation  of  Unit  No. at  the 

Facility,  effective  as  of  [Date  plus  one  day]. 

Thank  you. 

[Signature] 

[Generator  Representative] 

Appendix  G 

Interconnection  Guidelines 

Standard  Generator  Interconnection 
Procedures 

Table  of  Contents 

1.  Definitions 

1.1  Affected  System 

1.2  Affected  System  Operator 

1.3  Base  Case 

1.4  Business  Day 

1.5  Commercial  Operation  Date 

1.6  Facility 

1.7  FERC 

1.8  Generator 

1.9  Generator  Interconnection  Facilities 

1.10  In-Service  Date 

1.11  Interconnection  and  Operating 
Agreement 

1.12  Interconnection  Facilities 

1.13  Interconnection  Facilities  Study 
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1.14  Interconnection  Facilities  Study 
Agreement 

1.15  Interconnection  Feasibility  Study 

1.16  Interconnection  Feasibility  Study 
Agreement 

1.17  Interconnection  Request 

1.18  Interconnection  Service 

1.19  Interconnection  Study(ies) 

1.20  Interconnection  System  Impact  Study 

1.21  Interconnection  System  Impact  Study 
Agreement 

1.22  Network  Upgrades 

1.23  Material  Modification 

1.24  Optional  Study 

1.26  Point  of  Interconnection 

1.27  Reasonable  Efforts 

1.28  RTO/ISO 

1.29  Site  Control 

1.30  Small  Generators 

1.31  Tariff 

1.32  Transmission  Owner 

1.33  Transmission  Provider 

1.34  Transmission  Provider  Interconnection 
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.Appendix  4 — Interconnection  Facilities 

Study  .Agreement 
Appendix  5— Optional  Study  Agreement 

1.  Definitions 

3 . 1     Affected  System 

shall  mean  a  system  other  than  that  of 
Transmission  Provider  that  ma\  be  affected 
bv  the  proposed  interconnection  to  the 
Transmission  System. 

:  2     Affected  System  Operator 

shall  mean  the  entity  that  operates  the 
Affected  System. 

1.3  Base  Case 

shall  be  as  defined  in  Section  2.3  of  these 
Interconnection  Procedures 

1.4  Business  Day 

shall  mean  any  dav  on  which  the  Federal 
Reserve  Bank  of  New  York  is  open 

3.5  Commercial  Operation  Date 

shall  mean  the  date  on  which  Generator 
c:ommences  commercial  operation  of  a  unit  at 
the  Faciiitv  after  Trial  Operation  of  such  unit 
has  been  completed  as  confirmed  in  writing 
substantially  in  the  form  shown  in  .Appendix 
F  to  the  Interconnection  and  Operating 
Agreement 

J.  6    Facility 

shall  mean  Generator's  electric  generating 
faciiitv  (Facility)  identified  in  the 
Interconnection  Request,  but  shall  not 
include  the  Generator  Interconnection 

Facilities, 

1-7    FERC 

shall  mean  the  Federal  Energy  Regalatory 
Commission  or  its  successor 

1.8  Generator 

as  used  herein  applies  to  any  Facility 
regardless  of  ownership, 

1.9  Generator  Interconnection  Facilities 

shall  mean  all  facilities  and  equipment,  as 
identified  in  .Appendix  .A  to  the 
Interconnection  and  Operating  Agreement. 
which  are  located  between  the  Facility  and 
the  Point  of  Change  of  Ownership,  including 
anv  modification,  addition,  or  upgrades  to 
such  facilities  and  equipment  necessary  to 
physically  and  electrically  connect  the 
Facility  to  the  Transmission  System. 
Generator  Interconnection  Facilities  are  sole 
use  facilities  and  shall  not  include  Network 
Upgrades  or  facilities. 

1.30    In-Service  Date 

shall  mean  the  date  upon  which  the 
Generator  reasonably  expects  it  will  begin  to 
use  the  Transmission  Provider's 
Interconnection  Facilities  to  obtain  back  feed 
power. 

1.11     Interconnection  and  Operating 
Agreement 

shall  mean  dn  agreement  in  the  form  of  the 
Interconnection  and  Operating  Agreement 
mc  ludod  in  the  Transmission  Provider's 
Open  Access  Transmission  Tariff  (OATT). 
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1.12  Interconnection  Facilities 

shall  mean  the  Transmission  Provider's 
Interconnection  Facilities  and  the  Generator 
Interconnection  Facilities.  Collectively,  all 
facilities  and  equipment  between  the  Facility 
and  the  Point  of  Interconnection,  including 
any  modification,  additions  or  upgrades  that 
are  necessary  to  physically  and  electrically 
interconnect  the  Facility  to  the  Transmission 
System.  Interconnection  Facilities  are  sole 
use  facilities  and  shall  not  include  Network 
Upgrades  or  facilities. 

1.13  Interconnection  Facilities  Study 

shall  mean  a  study  of  the  facilities 
necessary  to  accommodate  the 
Interconnection  Request  the  scope  of  which 
is  described  in  Section  8.2  of  these 
Interconnection  Procedures. 

1.14  Interconnection  Facilities  Study 
Agreement 

shall  mean  the  Agreement  described  in 
Section  8.1  of  these  Interconnection 
Procedures. 

1.15  Interconnection  Feasibility  Study 

shall  mean  a  study  to  evaluate  the 
feasibility  of  the  Generator's  interconnection 
to  the  Transmission  System,  the  scope  of 
which  is  described  in  Section  6.2  of  these 
Interconnection  Procedures. 

1.16  Interconnection  Feasibility  Study 
Agreement 

shall  mean  the  ,\greement  described  in 
Section  6.1  of  these  Interconnection 
Procedures. 

1.17  Interconnection  Request 

shall  mean  a  request,  in  the  form  of 
Appendix  1,  in  accordance  with  the  OATT, 
to  interconnect  a  new  Facility,  or  to  increase 
the  capacity  or  make  a  Material  Modification 
to  the  operating  characteristics  of  an  existing 
Facilitv  that  is  interconnected  with  the 
Transmission  System. 

1.18  Interconnection  Service 

Interconnection  Service  is  defined  in 
Article  4  of  the  Standard  Generator 
Interconnection  and  Operating  Agreement. 

1.19  Interconnection  Studyliesj 

shall  mean  any  and  all  of  the  following 
studies:  the  Interconnection  Feasibility 
Study,  the  Interconnection  System  Impact 
Study  and  the  Interconnection  Facilities 
Study  described  in  these  Interconnection 
Procedures. 

1.20  Interconnection  System  Impact  Study 

shall  mean  a  study  of  the  impact  of  the 
Interconnection  Request,  the  scope  of  which 
is  described  in  Section  7.3  of  these 
Interconnection  Procedures. 

1.21  Interconnection  System  Impact  Study 
Agreement 

shall  mean  the  Agreement  described  in 
Section  7.1  of  these  Interconnection 
Procedures. 

1.22  Xetwork  Upgrades 

shall  mean  the  additions,  modifications, 
and  upgrades  to  the  Transmission  System 
required  beyond  the  Point  of  Interconnection 


to  the  Transmission  System  to  accommodate 
the  interconnection  of  the  Facility  to  the 
Transmission  System,  as  identified  in 
Appendix  A  to  the  Interconnection  and 
Operating  Agreement,  including  any 
modifications,  additions  or  upgrades  made  to 
such  facilities.  The  facilities  and  equipment 
are  used  by  and  benefit  all  users  of  the 
transmission  grid,  without  distinction  or 
regard  as  to  the  purpose  of  the  upgrade  (e.g., 
to  relieve  overloads,  to  remedy  stability  and 
short  circuit  problems,  to  maintain 
reliability,  or  to  provide  protection  and 
service  restoration)  including  the  fact  that 
these  facilities  and  equipment  are  being 
replaced  or  upgraded  to  accommodate  the 
Interconnection  Request. 

1.23  Material  Modification 

shall  have  the  meaning  set  forth  in  Section 
4.4  of  these  Interconnection  Procedures. 

1.24  Optional  Study 

shall  mean  a  study  in  addition  to  the 
Interconnection  Studies  as  described  in 
Section  10  of  these  Interconnection 
Procedures. 

1 .25  Point  of  Change  of  Ownership 

shall  mean  the  point,  set  forth  in  Appendix 
A  to  the  Interconnection  and  Operating 
Agreement,  at  which  the  Generator 
Interconnection  Facilities  connect  to  the 
Transmission  Provider's  Transmission 
Interconnection  Facilities. 

1.26  Point  of  Interconnection 

shall  mean  the  point  or  points,  as  set  forth 
in  Appendix  A  to  the  Interconnection  and 
Operating  Agreement,  where  the 
Interconnection  Facilities  connect  to  the 
Transmission  Provider's  Transmission 
System. 

1.27  Reasonable  Efforts 

shall  mean,  with  respect  to  an  action 
required  to  be  attempted  or  taken  by  a  party 
under  thi.f  agreement,  actions  that  are  timely 
and  consistent  with  Good  Utility  Practice  and 
are  otherwise  substantially  equivalent  to 
those  a  Party  would  use  to  protect  its  own 
interests. 

1.28  RTO/ISO 

shall  mean  any  Regional  Transmission 
Organization  or  independent  System 
Operator  to  which  a  Transmission  Provider/ 
Transmission  Owner  has  transferred 
operational  control  of  its  transmission 
facilities,  or  any  portion  thereof,  within  the 
meaning  of  Order  No.  2000. 

1.29  Site  Control 

shall  mean  documentation  reasonably 
demonstrating:  (i)  ownership  of,  a  leasehold 
interest  in,  or  a  right  to  develop  a  site  for  the 
purpose  of  constructing  a  Facility;  (ii)  an 
option  to  purchase  or  acquire  a  leasehold  site 
for  such  purpose;  or  (iii)  an  exclusivity  or 
other  business  relationship  between 
Generator  and  the  entity  having  the  right  to 
sell,  lease  or  grant  Generator  the  right  to 
possess  or  occupy  a  site  for  such  purpose. 

1.30  Small  Generators 

shall  mean  those  Generators  described  in 
Section  14  of  these  Interconnection 
Procedures. 


1,51     Tariff 

shall  mean  the  Transmission  Provider's 
tariffs)  under  which  open  access 
transmission  and  interconnection  service  are 
offered,  as  filed  with  FERC,  and  as  amended 
or  supplemented  from  time  to  time,  or  any 
successor  tariff(s). 

1.32  Transmission  Owner 

shall  mean  an  entity  that  owns,  leases,  or 
otherwise  possesses  an  interest  in  the  portion 
of  the  Transmission  System  at  the  Point  of 
Interconnection  and  may  be  a  party  to  this 
Agreement  to  the  extent  necessary. 

1.33  Transmission  Provider 

shall  mean  the  entity  that  provides 
Transmission  Service  under  its  Open  Access 
Transmission  Tariff. 

1 .34  Transmission  Provider  Interconnection 
Facilities 

shall  mean  all  facilities  owned  and/or 
controlled  or  operated  by  the  Transmission 
Provider  from  the  Point  of  Change  of 
Ownership  to  the  Point  of  Interconnection,  as 
identified  in  Appendix  A  to  the 
Interconnection  and  Operating  Agreement, 
including  any  modifications,  additions  or 
upgrades  to  such  facilities  and  equipment. 
Transmission  Provider  Facilities  are  sole  use 
facilities  and  shall  not  include  Network 
Upgrades  or  facilities  as  defined  in  Section 
1.21  above. 

1.35  Transmission  System 

shall  mean  the  facilities  owned,  controlled 
or  operated  by  the  Transmission  Provider 
and/or  Transmission  Owner  that  are  used  to 
provide  transmission  service  under  the 
Tariff,  including  any  additions,  modifications 
or  upgrades  made  to  such  facilities. 

2.  Scope  and  Application 

2.1  Application  of  Interconnection 
Procedures 

Sections  2  through  13  apply  to  any 
Interconnection  Request.  Section  14 
establishes  the  modified  procedures  for 
interconnecting  Small  Generators'  Facilities. 

2.2  Comparability 

The  Transmission  Provider  shall  receive, 
process  and  analyze  all  Interconnection 
Requests  in  a  timely  manner  as  set  forth  in 
these  Interconnection  Procedures.  The 
Transmission  Provider  will  use  the  same 
Reasonable  Efforts  in  processing  and 
analyzing  Interconnection  Requests  from  all 
Generators,  whether  the  generating  facilities 
are  owned  by  Transmission  Provider,  its 
subsidiaries  or  affiliates  or  others. 

2.3  Base  Case  Data 

Transmission  Provider  shall  provide  base 
power  flow,  short  circuit  and  stability 
databases. 

2.4  \o  Applicability  to  Transmission 
Sen'ice 

Nothing  in  these  Interconnection 
Procedures  shall  constitute  a  request  for 
transmission  service  or  confer  upon  a 
Generator  any  right  to  receive  transmission 
service. 
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3.  Interconnection  Requests 

3/1     General 

A  Generator  shall  submit  to  the 
Transmission  Provider  an  Interconnection 
Request  in  the  form  of  Appendix  1  to  these 
Interconnection  Procedures  and  a  refundable 
deposit  of  $10,000.  The  Transmission 
Provider  shall  apply  the  deposit  toward  the 
cost  of  an  Interconnection  Feasibility  Study. 
The  Generator  shall  submit  a  separate 
Interconnection  Request  for  each  site  and 
may  submit  multiple  Interconnection 
Requests  for  a  single  site. 

At  Generator's  option,  Transmission    • 
Provider  and  Generator  will  identify' 
alternative  Point(s)  of  Interconnection  and 
configurations  at  the  initial  scoping  meeting 
to  evaluate  in  this  process  and  attempt  to 
eliminate  alternatives  in  a  reasonable  fashion 
given  resources  and  information  available. 
Generator  will  select  the  definitive  Point(s)  of 
Interconnection  no  later  than  the  execution 
of  the  Interconnection  Feasibility  Study 
Agreement. 

3.2  Identification  of  Types  of 
Interconnection  Senices 

At  the  time  the  Interconnection  Request  Lis 
submitted.  Generator  must  identify  the  types 
of  interconnection  services  requested; 
provided,  however,  any  Generator  requesting 
Network  Resource  Interconnection  Service 
may  also  request  that  it  be  concurrently 
studied  as  an  Energy  Resource 
Interconnection  Service,  up  to  the  point 
when  an  Interconnection  Facility  Study 
Agreement  is  executed. 

3.3  Valid  Interconnection  Request 

3.3.1  Initiating  an  Interconnection  Request 

To  initiate  an  Interconnection  Request. 
Generator  must  submit  all  of  the  following: 
(i)  A  SIO.OOO  deposit,  (ii)  A  completed 
application  in  the  form  of  Appendix  1,  and 
(iii)  demonstration  of  Site  Control  or  a 
posting  of  an  additional  deposit  of  $10,000. 
Such  deposits  shall  be  applied  toward  an\ 
Interconnection  Studies  pursuant  to  the 
Interconnection  Request.  If  Generator 
demonstrates  Site  Control  within  the  cure 
period  specified  in  Section  3.3.3  after 
submitting  its  Interconnection  Request,  the 
deposit(s)  shall  be  refundable;  otherwise, 
such  deposit(s)  become  non-refundable.  The 
expected  In-Service  Date  of  the  new  Facility 
or  increase  in  capacity  of  the  existing  Facility 
shall  be  no  more  than  the  process  window  for 
the  regional  expansion  planning  period  not 
to  exceed  seven  years  from  the  date  the 
Interconnection  Request  is  received  by  the 
Transmission  Provider,  unless  the 
Interconnection  Customer  demonstrates  that 
engineering,  permitting  and  construction  of 
the  new  Facility  or  increase  in  capacity  of  the 
existing  Facility  will  take  longer  than  the 
regional  expansion  planning  period.  In  no 
event  shall  the  In-Service  Date  exceed  ten 
years  from  the  date  the  Interconnection 
Request  is  received  by  the  Transmission 
Provider. 

3.3.2  Acknowledgement  of  Interconnection 
Request 

Transmission  Provider  shall  acknowledge 
receipt  of  the  Interconnection  Request  within 
five  (5)  Business  Days  of  receipt  of  the 


request  and  attach  a  copy  of  the  received 
Interconnection  Request  to  the 
acknowledgement. 

3.3.3  Deficiencies  in  Interconnection 
Request 

An  Interconnection  Request  will  not  be 
considered  to  be  a  valid  request  until  all  of 
the  above  items  have  been  received  by  the 
Transmission  Provider.  If  an  Interconnection 
Request  fails  to  meet  the  requirements  set 
forth  in  this  Section,  the  Transmission 
Provider  shall  notify  the  Generator  within 
five  (5)  Business  Days  of  receipt  of  the  initial 
Interconnection  Request  of  the  reasons  for 
such  failure  and  that  the  Interconnection 
Request  does  not  constitute  a  valid  request. 
Generator  shall  provide  the  Transmission 
Provider  the  additional  requested 
information  needed  to  constitute  a  valid 
request  within  ten  (10)  Business  Days  after 
receipt  of  such  notice.  Failure  by  Generator 
to  comply  with  this  Section  3.3.3  shall  be 
treated  in  accordance  with  Section  3.6. 

3.3.4  Initial  Scoping  Meeting 

Within  ten  (10)  Business  Days  after  receipt 
of  a  valid  Interconnection  Request, 
Transmission  Provider  shall  establish  a  date 
agreeable  to  Generator  for  the  initial  scoping 
meeting,  and  such  date  shall  be  no  later  than 
thirty  (30)  Calendar  Days  from  receipt  of  the 
Interconnection  Request. 

The  purpose  of  the  initial  scoping  meeting 
shall  be  to  discuss  alternative 
interconnection  options,  to  exchange 
information  including  any  transmission  data 
that  would  reasonably  be  expected  to  impact 
such  interconnection  options,  to  analyze 
such  information  and  to  determine  the 
potential  feasible  Points  of  Interconnection. 
Transmission  Provider  and  Generator  will 
bring  to  the  meeting  such  technical  data, 
including,  but  not  limited  to:  (i)  General 
facility  loadings,  (ii)  general  instability 
issues,  (iii)  general  short  circuit  issues,  (iv) 
general  voltage  issues,  and  (v)  general 
reliability  issues  as  may  be  reasonably 
required  to  accomplish  the  purpose  of  the 
meeting.  Transmission  Provider  and 
Generator  will  also  bring  to  the  meeting 
personnel  and  other  resources  as  may  be 
rea.sonably  required  to  accomplish  the 
purpose  of  the  meeting  in  the  time  allocated 
for  the  meeting.  On  the  basis  of  the  meeting, 
Generator  shall  designate  its  Point  of 
Interconnection,  pursuant  to  Section  6.1,  and 
one  or  more  available  alternative  Point(s)  of 
Interconnection.  The  duration  of  the  meeting 
shall  allocate  sufficient  time  to  accomplish 
its  purpose. 

Within  five  (5)  Business  Days  after  the 
scoping  meeting  is  held.  Generator  may  elect 
not  to  have  an  Interconnection  Feasibility 
Study  conducted  for  the  Interconnection 
Request.  If  Generator  so  elects.  Generator  will 
notify  the  Transmission  Provider  in  writing 
within  such  period.  In  that  event,  the 
Transmission  Provider  will  initiate  an 
Interconnection  System  Impact  Study  in 
accordance  with  Section  7  of  these 
Interconnection  Procedures  and  apply  the 
$10,000  deposit  towards  the  Interconnection 
System  Impact  Study. 

3.4     OASIS  Posting 

The  Transmission  Provider  will  maintain 
on  its  OASIS  a  list  of  all  Interconnection 


Requests  The  list  will  identify,  for  each 
Interconnection  Request:  (i)  The  maximum 
summer  and  winter  megawatt  electrical 
output:  (ii)  the  location  by  county  and  state; 
(iii)  the  station  or  transmission  line  or  lines 
where  the  interconnection  will  be  made;  (iv) 
the  projected  In-Service  Date:  (v)  the  status 
of  the  Interconnection  Request,  including 
queue  position;  (vi)  the  type  of 
interconnection  service  being  requested,  and 
(vii)  the  availability  of  any  studies  related  to 
the  Interconnection  Request  The  list  will  not 
disclose  the  identity  of  the  Generator  until 
the  Generator  executes  an  Interconnection 
and  Operating  Agreement  or  requests  that  the 
Transmission  Provider  file  an  unexecuted 
Interconnection  and  Operating  Agreement 
with  FERC.  The  Transmission  Provider  shall 
post  to  its  OASIS  site  any  deviations  from  the 
study  timelines  set  forth  herein. 
Interconnection  Study  reports  and  Optional 
Study  reports  shall  be  posted  to  ihe 
Transmission  Provider's  0,\SIS  site 
subsequent  to  the  meeting  between  the 
Generator  and  the  Transmission  Provider  to 
discuss  the  applicable  study  results. 

3.5  Coordination  With  Affected  Systems 

The  Transmission  Provider  will  coordinate 
the  conduct  of  any  studies  required  to 
determine  the  impact  of  the  Interconnec:tian 
Request  on  Affected  Systems  with  .Affected 
System  Operators  and  include  those  results 
in  its  applicable  Interconnection  Study 
within  the  time  frame  specified  in  these 
Interconnection  Procedures,  The 
Transmission  Provider  will  include  such 
Affected  System  Operators  in  all  meetings 
held  with  the  Generator  as  required  b>  these 
Interconnection  Procedures.  The  Generator 
will  cooperate  with  the  Transmission 
Pro\ider  in  all  matters  related  to  the  conduct 
of  studies  and  the  determination  of 
modifications  to  Affected  Systems  A 
transmission  provider  which  may  be  an 
Affected  System  shall  cooperate  with  the 
Transmission  Provider  with  whom 
interconnection  has  been  requested  in  all 
matters  related  to  the  conduct  of  studies  and 
the  determination  of  modifications  to 
.Affected  Systems 

3.6  Withdrawal 

The  Generator  may  withdraw  its 
Interconnection  Request  at  any  time  by 
written  notice  of  such  withdrawal  to  the 
Transmission  Provider.  In  addition,  if  the 
Generator  fails  to  adhere  to  all  requirements 
of  these  Interconnection  Procedures,  except 
as  provided  in  Section  13.6.  the 
Transmission  Provider  shall  deem  the 
Interconnection  Request  to  be  withdrawn  and 
shall  provide  written  notice  to  the  Generator 
of  the  deemed  withdrawal  and  an 
explanation  of  the  reasons  for  such  deemed 
withdrawal.  Withdrawal  shall  result  in  the 
loss  of  the  Generator's  queue  position.  A 
Generator  that  withdraws  or  is  deemed  to 
have  withdrawn  its  Interconnection  Request 
shall  pay  to  the  Transmission  Provider  all 
costs  that  the  Transmission  Provider 
prudently  incurs  with  respect  to  that 
Interconnection  Request  prior  to  the 
Transmission  Provider's  receipt  of  notice 
described  above.  The  Transmission  Provider 
shall  (i)  update  the  OASIS  queue  posting  and 
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(ii)  refund  to  the  Generator  any  portion  of  the 
Generator's  deposit  or  study  payments  that 
exceeds  the  costs  that  the  Transmission 
Provider  has  incurred,  including  interest 
calculated  in  accordance  with  Section 
35.19a(a)(2)  of  FERC's  regulations.  In  the 
event  of  such  withdrawal,  the  Transmission 
Provider,  subject  to  the  confidentiality 
provisions  of  Section  13.1,  shall  provide,  at 
Generator's  request,  all  information  that  the 
Transmission  Provider  developed  for  any 
completed  study  conducted  up  to  the  date  of 
withdrawal  of  the  Interconnection  Request. 

4.  Queue  Position 

4. 1  General 

The  Transmission  Provider  shall  assign  a 
queue  position  based  upon  the  date  and  time 
of  receipt  of  the  valid  Interconnection 
Request;  provided  that,  if  the  sole  reason  an 
Interconnection  Request  is  not  valid  is  the 
lack  of  required  information  on  the 
application  form,  and  the  Generator  provides 
such  information  in  accordance  with  Section 
3.3.3.  then  the  Transmission  Provider  shall 
assign  the  Generator  a  queue  position  based 
on  the  date  the  application  form  was 
originally  filed.  The  queue  position  of  each 
Interconnection  Request  will  be  used  to 
determine  the  order  of  performing  the 
Interconnection  Studies  and  determination  of 
cost  responsibility  for  the  facilities  necessary 
to  accommodate  the  Interconnection  Request. 

4.2  Clustering 

At  Transmission  Provider's  option. 
Interconnection  Requests  may  be  studied 
serially  or  in  clusters  for  the  purpose  of  the 
Interconnection  System  Impact  Study. 

If  Transmission  Provider  elects  to  study 
Interconnection  Requests  in  clusters,  all 
Interconnection  Requests  received  within  a 
period  not  to  exceed  ninety  (90)  Calendar 
Days,  hereinafter  referred  to  as  the  "queue 
cluster  window,"  shall  be  studied  together, 
as  appropriate,  except  for  Energy  Resource 
Interconnection  Service,  which  will  be 
studied  serially.  Transmission  Provider  may 
study  an  Interconnection  Request  separately 
to  the  extent  warranted  by  Good  Utility 
Practice  based  upon  the  electrical  remoteness 
of  the  proposed  Facility. 

4.3  Transferability  of  Queue  Position 

A  Generator  may  transfer  its  queue 
position  to  another  entity  only  if  such  entity 
acquires  the  specific  facility  identified  in  the 
Interconnection  Request  and  the  Point  of 
Interconnection  does  not  change. 

4.4  Modifications 

The  Generator  may  submit  to  the 
Transmission  Provider,  in  writing, 
modifications  to  any  information  provided  in 
the  Intercoimection  Request.  The  Generator 
shall  retain  its  queue  position  if  the 
modifications  are  in  accordance  with 
Sections  4.4.1,  4.4.2  or  4.4.5,  or  are 
determined  not  to  be  Material  Modifications 
pursuant  to  Sections  4.4.3  and  4.4.4. 

Notwithstanding  the  above,  during  the 
course  of  the  Interconnection  Studies,  either 
the  Generator  or  Transmission  Provider  may 
identify  changes  to  the  planned 
interconnection  that  may  improve  the  costs 
and  benefits  (including  reliability)  of  the 


interconnection,  and  the  ability  of  the 
proposed  change  to  accommodate  the 
Interconnection  Request.  To  the  extent  the 
identified  changes  are  acceptable  to  the 
Transmission  Provider  and  Generator,  such 
acceptance  not  to  be  unreasonably  withheld, 
Transmission  Provider  shall  modify  the  Point 
of  Interconnection  and/or  configuration  in 
accordance  with  such  changes  and  proceed 
with  any  re-studies  necessary  to  do  so  in 
accordance  with  Section  6.4,  Section  7.6  and 
Section  8.6  as  applicable  and  Generator  shall 
retain  its  queue  position. 

4.4.1  Prior  to  the  return  of  the  executed 
Interconnection  System  Impact  Study 
Agreement  to  the  Transmission  Provider, 
modifications  permitted  under  this  Section 
shall  include  specifically:  (a)  A  reduction  up 
to  60%  (MW)  of  electrical  output  of  the 
proposed  project;  (b)  modifying  the  technical 
parameters  associated  with  the  generator 
technology  or  the  generator  step-up 
transformer  impedance  characteristics;  (c) 
modifying  the  interconnection  configuration; 
and/or  (d)  any  other  change  except  to  the 
Point  of  Interconnection.  For  plant  increases, 
the  incremental  increase  in  plant  output  will 
go  to  the  end  of  the  queue  for  the  purposes 
of  cost  allocation  and  study  analysis. 

4.4.2  Prior  to  the  return  of  the  executed 
Interconnection  Facility  Study  Agreement  to 
the  Transmission  Provider,  the  modifications 
permitted  under  this  Section  shall  include 
specifically:  (a)  Additional  15%  decrease  in 
plant  size  (MW),  and  (b)  generator  technical 
parameters  associated  with  modifications  to 
generator  technology  and  transformer 
impedances;  provided,  however,  the 
incremental  costs  associated  with  those 
modifications  are  the  responsibility  of  the 
requesting  Generator. 

4.4.3  Prior  to  making  any  modification 
other  than  those  specifically  permitted  by 
Sections  4.4.1.  4.4.2,  and  4.4.5,  Generator 
may  first  request  that  the  Transmission 
Provider  evaluate  whether  such  modification 
is  a  Material  Modification.  Material 
Modifications  are  those  modifications  that 
have  a  material  impact  on  the  cost  or  timing 
of  any  Interconnection  Request  with  a  later 
queue  priority  date.  In  response  to 
Generator's  request,  the  Transmission 
Provider  shall  evaluate  the  proposed 
modifications  prior  to  making  them  emd 
inform  the  Generator  in  writing  of  whether 
the  modifications  would  constitute  a  Material 
Modification.  The  Generator  may  then 
withdraw  the  proposed  modification  or 
proceed  with  a  new  Interconnection  Request 
for  such  modification. 

4.4.4  Upon  receipt  of  Generator's  request 
for  modification  permitted  under  this  Section 
4.4,  the  Transmission  Provider  shall 
commence  and  perform  any  necessary 
additional  studies  as  soon  as  practicable,  but 
in  no  event  shall  the  Transmission  Provider 
commence  such  studies  later  than  thirty  (30) 
Calendar  Days  after  receiving  notice  of 
Generator's  request.  Any  additional  studies 
resulting  from  such  modification  shall  be 
done  at  Generator's  cost. 

4.4.5  Extensions  of  less  than  three  (3) 
cumulative  years  in  the  Commercial 
Operation  Date  of  the  Facility  to  which  the 
Interconnection  Request  relates  are  not 
material  and  should  be  handled  through 
construction  sequencing. 


5.  Procedures  for  Interconnection  Requests 
Submitted  Prior  to  Effective  Date  of 
Interconnection  Procedures 

5.1  Queue  Position  for  Pending  Requests 

5.1.1    Any  generator  assigned  a  queue 
position  prior  to  the  effective  date  of  these 
Interconnection  Procedures  shall  retain  that 
queue  position. 

5.1.1.1  If  an  Interconnection  Study 
Agreement  has  not  been  executed  as  of  the 
effective  date  of  these  Interconnection 
Procedures,  then  such  Interconnection  Study, 
and  any  subsequent  Interconnection  Studies, 
shall  be  processed  in  accordance  with  these 
Interconnection  Procedures. 

5.1.1.2  If  an  Interconnection  Study 
Agreement  has  been  executed  prior  to  the 
effective  date  of  these  Interconnection 
Procedures,  such  Interconnection  Study  shall 
be  completed  in  accordance  with  the  terms 
of  such  agreement. 

5.1.1.3  If  an  Interconnection  and 
Operating  Agreement  has  been  tendered  as  of 
the  effective  date  of  these  Interconnection 
Procedures,  then  the  Transmission  Provider 
and  Generator  shall  finalize  its  terms. 

5.1.2    Transition  Period 

To  the  extent  necessary,  the  Transmission 
Provider  and  Generators  with  an  outstanding 
request  shall  transition  to  these 
Interconnection  Procedures  within  a 
reasonable  period  of  time  not  to  exceed  sixty 
(60)  Calendar  Days.  Any  Generator  with  an 
outstanding  request  as  of  the  effective  date  of 
these  Interconnection  Procedures  may 
request  a  reasonable  extension  of  any 
deadline,  otherwise  applicable,  if  necessary 
to  avoid  undue  hardship  or  prejudice  to  its 
Interconnection  Request.  A  reasonable 
extension  shall  be  granted  by  the 
Transmission  Provider  to  the  extent 
consistent  with  the  intent  and  process 
provided  for  under  these  Interconnection 
Procedures. 

5.2  New  Transmission  Provider 

If  the  Transmission  Provider  transfers 
control  of  its  Transmission  System  to  a 
successor  Transmission  Provider  during  the 
period  when  an  Interconnection  Request  is 
pending,  the  original  Transmission  Provider 
shall  transfer  to  the  successor  Transmission 
Provider  any  amount  of  the  deposit  or 
payment  that  exceeds  the  cost  that  it  incurred 
to  evaluate  the  request  for  interconnection. 
Any  difference  between  such  net  amount  and 
the  deposit  or  payment  required  by  these 
Interconnection  Procedures  shall  be  paid  by 
or  refunded  to  the  Generator,  as  appropriate. 
The  original  Transmission  Provider  shall 
coordinate  with  the  successor  Transmission 
Provider  to  complete  any  Interconnection 
Study,  as  appropriate,  that  the  original 
Transmission  Provider  has  begun  but  has  not 
completed.  If  the  Transmission  Provider  has 
tendered  a  draft  Interconnection  and 
Operating  Agreement  to  the  Generator  but  the 
Generator  has  not  either  executed  the 
Interconnection  and  Operating  Agreement  or 
requested  the  filing  of  an  unexecuted 
Interconnection  and  Operating  Agreement 
with  FERC,  unless  otherwise  provided,  the 
Generator  may  elect  to  complete  negotiations 
with  the  Transmission  Provider  or  the 
successor  Transmission  Provider. 
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6.  Interconnection  Feasibility  Study 

6.  J     Interconnection  Feasibility  Study 
Agreement 

Simultaneously  with  the  acknowledgement 
of  a  valid  Interconnection  Request  the 
Transmission  Provider  shall  provide  to 
Generator  an  Interconnection  Feasibility 
Study  Agreement  in  the  form  of  Appendix  2. 
The  Interconnection  Feasibility  Study 
Agreement  shall  specif)'  that  Generator  is 
responsible  for  the  actual  cost  of  the 
Interconnection  Feasibility  Study.  Within 
five  (5)  Business  Days  following  the  initial 
scoping  meeting  Generator  shall  specif\'  for 
inclusion  in  the  attachment  to  the 
Interconnection  Feasibility  Study  Agreement 
the  Point(s)  of  Interconnection  and  any 
reasonable  alternative  Point(s)  of 
Interconnection.  Within  five  (5)  Business 
Days  following  the  Transmission  Provider's 
receipt  of  such  designation.  Transmission 
Provider  shall  fender  to  Generator  the 
Interconnection  Feasibility  Study  Agreement 
signed  by  Transmission  Provider,  which 
includes  a  good  faith  estimate  of  the  cost  for 
completing  the  Interconnection  Feasibility 
Study. 

On  or  before  the  return  of  the  executed 
Interconnection  Feasibility  Study  Agreement 
to  the  Transmission  Provider,  the  Generator 
shall  provide  the  technical  data  called  for  in 
Appendix  2. 

If  the  Interconnection  Feasibility  Study 
uncovers  any  unexpected  result(s)  not 
contemplated  during  the  Initial  Scoping 
Meeting,  a  substitute  Point  of  Interconnection 
identified  by  either  Generator  or 
Transmission  Provider,  and  acceptable  to  the 
other,  such  acceptance  not  to  be 
unreasonably  withheld,  will  be  substituted 
for  the  designated  Point  of  Interconnection 
specified  above  without  loss  of  queue 
position,  and  re-studies  shall  be  completed 
pursuant  to  Section  6.4  as  applicable.  For  the 
purpose  of  this  Section  6.1 ,  if  the 
Transmission  Provider  and  Generator  cannot 
agree  on  the  substituted  Point  of 
Interconnection,  then  Generator  may  direct 
that  one  of  the  alternatives  as  specified  in  the 
Interconnection  Feasibility  Study  Agreement, 
as  specified  pursuant  to  Section  3.3.4,  shall 
be  the  substitute. 

6.2    Scope  of  Interconnection  Feasibility 
Study 

The  Interconnection  Feasibility  Study  shall 
preliminarily  evaluate  the  feasibility  of  the 
proposed  interconnection  to  the 
Transmission  System. 

The  Interconnection  Feasibility  Study  will 
consider  the  Base  Case  as  well  as  all 
generating  facilities  (and  with  respect  to  (iii), 
any  identified  Network  Upgrades)  that,  on 
the  date  the  Interconnection  Feasibility 
Study  is  commenced:  (i)  Are  directly 
interconnected  to  the  Transmission  System; 
(ii)  are  interconnected  to  Affected  Systems 
and  may  have  an  impact  on  the 
Interconnection  Request;  (iii)  have  a  pending 
higher  queued  Interconnection  Request  to 
interconnect  to  the  Transmission  System; 
and  (iv)  have  no  queue  position  but  have 
executed  an  Interconnection  and  Operating 
Agreement  or  requested  that  an  unexecuted 
Interconnection  and  Operating  Agreement  be 


filed  with  FERC.  The  Interconnection 
Feasibility  Study  will  consist  of  a  power  flow 
and  short  circuit  analysis.  The 
Interconnection  Feasibility  Study  will 
provide  a  list  of  facilities  and  a  non-binding 
good  faith  estimate  of  cost  responsibility  and 
a  non-binding  good  faith  estimated  time  to 
construct. 

6.3  Interconnection  Feasibility  Study 
Procedures 

The  Transmission  Provider  shall  utilize 
existing  studies  to  the  extent  practicable 
when  it  performs  the  study.  The 
Transmission  Provider  shall  use  Reasonable 
Efforts  to  complete  the  Interconnection 
Feasibility  Study  no  later  than  forty-five  (45) 
Calendar  Days  after  the  Transmission 
Provider  receives  the  fully  executed 
Interconnection  Feasibility  Study  Agreement. 
At  the  request  of  the  Generator  or  at  any  time 
the  Transmission  Provider  determines  that  it 
will  not  meet  the  required  time  frame  for 
completing  the  Interconnection  Feasibility 
Study.  Transmission  Provider  shall  notify  the 
Generator  as  to  the  schedule  status  of  the 
Interconnection  Feasibility  Study.  If  the 
Transmission  Provider  is  unable  to  complete 
the  Interconnection  Feasibility  Study  within 
that  time  period,  it  shall  notify  the  Generator 
and  provide  an  estimated  completion  date 
with  an  explanation  of  the  reasons  why 
additional  time  is  required.  Upon  request,  the 
Transmission  Provider  shall  provide  the 
Generator  supporting  documentation, 
workpapers  and  relevant  power  flow,  short 
circuit  and  stability  databases  for  the 
Interconnection  Feasibility  Study,  subject  to 
confidentiality  arrangements  consistent  with 
Section  13.1. 
6.3.1     Meeting  with  Transmission  Provider 

Within  ten  (10)  Business  Days  of  providing 
an  Interconnection  Feasibility  Study  report  to 
Generator.  Transmission  Provider  and 
Generator  shall  meet  to  discuss  the  results  of 
the  Interconnection  Feasibility  Study. 

6.4  Re-Study 

If  re-study  of  the  Interconnection 
Feasibility  Study  is  required  due  to  a  higher 
queued  project  dropping  out  of  the  queue,  or 
a  modification  of  a  higher  queued  project 
subject  to  Section  4.4.  or  re-designation  of  the 
Point  of  Interconnection  pursuant  to  Section 
6.1  Transmission  Provider  shall  notif>- 
Generator  in  writing.  Such  re-study  shall  take 
not  longer  than  forty-five  (45)  Calendar  Days 
from  the  date  of  the  notice.  Any  cost  of  re- 
study  shall  be  borne  by  the  Generator  being 
re-studied. 

7.  Interconnection  System  Impact  Study 

7.  J     Interconnection  System  Impact  Study 
Agreement 

Unless  otherwise  provided  in  Section 
3.3.4.  simultaneously  with  the  delivery  of  the 
Interconnection  Feasibility  Study  to  the 
Generator,  the  Transmission  Provider  shall 
provide  to  the  Generator  an  Interconnection 
System  Impact  Study  Agreement  in  the  form 
of  Appendix  3  to  these  Interconnection 
Procedures.  The  Interconnection  System 
Impact  Study  Agreement  shall  provide  that 
the  Generator  shall  compensate  the 
Transmission  Provider  for  the  actual  cost  of 


the  Interconnection  System  Impact  Study 
Within  three  (3)  Business  Days  following  the 
Interconnection  Feasibility  Study  results 
meeting,  the  Transmission  Provider  shall 
provide  to  Generator  a  non-binding  good 
faith  estimate  of  the  cost  and  timeframe  for 
completing  the  Interconnection  System 
Impact  Study. 

7.2  Execution  of  Interconnection  System 
Impact  Study  Agreement 

The  Generator  shall  execute  the 
Interconnection  System  Impact  Study 
Agreement  and  deliver  the  executed 
Interconnection  System  Impact  Study 
Agreement  to  the  Transmission  Provider  no 
later  than  thirty  (30)  Calendar  Days  after  its 
receipt  along  with  demonstration  of  Site 
Control,  and  a  S50.000  deposit. 

If  the  Generator  does  not  provide  all  such 
technical  data  when  it  delivers  the 
Interconnection  System  Impact  Study 
Agreement,  the  Transmission  Provider  shall 
notify  the  Generator  of  the  deficiency  within 
five  (5)  Business  Days  of  the  receipt  of  the 
executed  Interconnection  System  Impact 
Study  Agreement  and  the  Generator  shall 
cure  the  deficiency  within  ten  (10)  Business 
Days  of  receipt  of  the  notice,  provided, 
however,  such  deficiency  does  not  include 
failure  to  deliver  the  executed 
Interconnection  System  Impact  Study 
Agreement  or  deposit. 

If  the  Interconnection  System  Impact  Study 
uncovers  any  unexpected  result(s)  not 
contemplated  during  the  Initial  Scoping 
Meeting  and  the  Interconnection  Feasibility 
Study,  a  substitute  Pomt  of  Interconnection 
identified  by  either  Generator  or 
Transmission  Provider,  and  acceptable  to  the 
other,  such  acceptance  not  to  be 
unreasonably  withheld,  will  be  substituted 
for  the  designated  Point  of  Interconnection 
specified  above  without  loss  of  queue 
position,  and  restudies  shall  be  completed 
pursuant  to  Section  7.6  as  applicable  For  the 
purpose  of  this  Section  7  6.  if  the 
Transmission  Provider  and  Generator  cannot 
agree  on  the  substituted  Point  of 
Interconnection,  then  Generator  may  direct 
that  one  of  the  alternatives  as  specified  in  the 
Interconnection  Feasibility  Study  Agreement, 
as  specified  pursuant  to  Section  3.3  4,  shall 
be  the  substitute. 

7.3  Scope  of  Interconnection  System  Impact 
Study 

The  Interconnection  System  Impact  Study 
shall  evaluate  the  impact  of  the  proposed 
interconnection  on  the  reliability  of  the 
Transmission  System  The  Interconnection 
System  Impact  Study  will  consider  the  Base 
Case  as  well  as  all  generating  facilities  (and 
with  respect  to  (iii)  below,  any  identified 
Network  Upgrades  associated  with  such 
higher  queued  interconnection)  that,  on  the 
date  the  Interconnection  System  Impact 
Study  is  commenced:  (i)  .^re  directly 
interconnected  to  the  Transmission  System; 
(ii)  are  interconnected  to  .Affected  Systems 
and  may  have  an  impact  on  the 
Interconnection  Request;  (iii)  have  a  pending 
higher  queued  Interconnection  Request  to 
interconnect  to  the  Transmission  System; 
and  (iv)  have  no  queue  position  but  have 
executed  an  Interconnection  and  Operating 
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Agreement  or  requested  that  an  unexecuted 
Interconnection  and  Operating  Agreement  be 
filed  with  FERC.  The  Interconnection  System 
Impact  Study  will  co»sist  of  a  short  circuit 
analysis,  a  stability  analysis,  and  a  power 
flow  analysis.  The  Interconnection  System 
Impact  Study  will  state  the  assumptions 
upon  which  it  is  based;  state  the  results  of 
the  analyses:  and  provide  the  requirements  or 
potential  impediments  to  providing  the 
requested  interconnection  service,  including 
a  preliminary  indication  of  the  cost  and 
length  of  time  that  would  be  necessary  to 
correct  any  problems  identified  in  those 
analyses  and  implement  the  interconnection 
The  Interconnection  System  Impact  Study 
will  provide  a  list  of  facilities  that  are 
required  as  a  result  of  the  Interconnection 
Request  and  a  non-binding  good  faith 
estimate  of  cost  responsibility  and  a  non- 
binding  good  faith  estimated  time  to 
construct. 

7.4  Interconnection  System  Impact  Study 
Procedures 

The  Transmission  Provider  shall 
coordinate  the  Interconnection  System 
Impact  Study  with  any  Affected  System  that 
is  affected  by  the  Interconnection  Request 
pursuant  to  Section  3.5  above.  The 
Transmission  Provider  shall  utilize  existing 
studies  to  the  extent  practicable  when  it 
performs  the  study.  The  Transmission 
Provider  shall  use  Reasonable  Efforts  to 
complete  the  Interconnection  System  Impact 
Study  within  ninety  (90)  Calendar  Days  after 
the  receipt  of  the  Interconnection  System 
Impact  Study  Agreement  or  notification  to 
proceed,  study  payment,  and  technical  data. 
If  Transmission  Provider  uses  clustering,  the 
Transmission  Provider  shall  use  Reasonable 
Efforts  to  deliver  a  completed 
Interconnection  System  Impact  Study  within 
ninety  (90)  Calendar  Days  after  the  close  of 
the  queue  cluster  window.  At  the  request  of 
the  Generator  or  at  any  time  the 
Transmission  Provider  determines  that  it  will 
not  meet  the  required  time  frame  for 
completing  the  Interconnection  System 
Impact  Study,  Transmission  Provider  shall 
notify  the  Generator  as  to  the  schedule  status 
of  the  Interconnection  System  Impact  Study. 
If  the  Transmission  Provider  is  unable  to 
complete  the  Interconnection  System  Impact 
Study  within  the  time  period,  it  shall  notify 
the  Generator  and  provide  an  estimated 
completion  date  with  an  explanation  of  the 
reasons  why  additional  time  is  required. 
Upon  request,  the  Transmission  Provider 
shall  provide  the  Generator  all  supporting 
documentation,  workpapers  and  relevant  pre- 
Interconnection  Request  and  post- 
Interconnection  Request  power  flow,  short 
circuit  and  stability  databases  for  the 
Interconnection  System  Impact  Study, 
subject  to  confidentiality  arrangements 
consistent  with  Section  13.1. 

7.5  Meeting  With  Transmission  Provider 

Within  ten  (10)  Business  Days  of  providing 
an  Interconnection  System  Impact  Study 
report  to  Generator,  Transmission  Provider 
and  Generator  shall  meet  to  discuss  the 
results  of  the  Interconnection  System  Impact 
Study. 


7.6     Re-Study 

If  re-study  of  the  Interconnection  System 
Impact  Study  is  required  due  to  a  higher 
queued  project  dropping  out  of  the  queue,  a 
modification  of  a  higher  queued  project 
subject  to  4.4,  or  re-designation  of  the  Point 
of  Interconnection  pursuant  to  Section  6.1 
Transmission  Provider  shall  notify  Generator 
in  writing.  Such  re-study  shall  take  no  longer 
than  sixty  (60)Calendar  Days  from  the  date  of 
notice. 

Any  cost  of  re-study  shall  be  borne  by  the 
Generator  being  re-studied, 

8.  Interconnection  Facilities  Study 

8.1  Interconnection  Facilities  Study 
Agreement 

Simultaneously  with  the  delivery  of  the 
Interconnection  System  Impact  Study  to  the 
Generator,  the  Transmission  Provider  shall 
provide  to  the  Generator  an  Interconnection 
Facilities  Study  Agreement  in  the  form  of 
Appendix  4  to  these  Interconnection 
Procedures.  The  Interconnection  Facilities 
Study  Agreement  shall  provide  that  the 
Generator  shall  compensate  the  Transmission 
Provider  for  the  actual  cost  of  the 
Interconnection  Facilities  Study.  Within 
three  (3)  Business  Days  following  the 
Interconnection  System  Impact  Study  results 
meeting,  the  Transmission  Provider  shall 
provide  to  Generator  a  non-binding  good 
faith  estimate  of  the  cost  and  timeframe  for 
completing  the  Interconnection  Facilities 
Study.  The  Generator  shall  execute  the 
Interconnection  Facilities  Study  Agreement 
and  deliver  the  executed  Interconnection 
Facilities  Study  Agreement  to  the 
Transmission  Provider  within  thirty  (30) 
Calendar  Days  after  its  receipt,  together  with 
the  required  technical  data  and  the  greater  of 
$100,000  or  Generator's  portion  of  the 
estimated  monthly  cost  of  conducting  the 
Interconnection  Facilities  Study, 

8.1.1    Transmission  Provider  shall  invoice 
Generator  on  a  monthly  basis  for  the  work  to 
be  conducted  on  the  Interconnection 
Facilities  Study  each  month.  Generator  shall 
pay  invoiced  amounts  within  thirty  (30) 
Calendar  Days  of  receipt  of  invoice. 
Transmission  Provider  shall  continue  to  hold 
the  amounts  on  deposit  until  settlement  of 
the  final  invoice. 

8.2  Scope  of  Interconnection  Facilities 
Study 

The  Interconnection  Facilities  Study  shall 
specify  and  estimate  the  cost  of  the 
equipment,  engineering,  procurement  and 
construction  work  needed  to  implement  the 
conclusions  of  the  Interconnection  System 
Impact  Study  in  accordance  with  Good 
Utility  Practice  to  physically  and  electrically 
connect  the  Interconnection  Facility  to  the 
Transmission  System.  The  Interconnection 
Facilities  Study  shall  also  identify  the 
electrical  switching  configuration  of  the 
connection  equipment,  including,  without 
limitation:  The  transformer,  switchgear, 
meters,  and  other  station  equipment;  the 
nature  and  estimated  cost  of  any 
Transmission  Provider  Interconnection 
Facilities  and  Network  Upgrades  necessary  to 
accomplish  the  interconnection;  and  an 
estimate  of  the  time  required  to  complete  the 


construction  and  installation  of  such 
facilities. 

8.3  Interconnection  Facilities  Study 
Procedures 

The  Transmission  Provider  shall 
coordinate  the  Interconnection  Facilities 
Study  with  any  Affected  System  pursuant  to 
Section  3.5  above.  The  Transmission 
Provider  shall  utilize  existing  studies  to  the 
extent  practicable  in  performing  the 
Interconnection  Facilities  Study.  The 
Transmission  Provider  shall  use  Reasonable 
Efforts  to  complete  the  study  and  issue  a 
draft  Interconnection  Facilities  Study  report 
to  the  Generator  within  the  following  number 
of  days  after  receipt  of  an  executed 
Interconnection  Facilities  Study  Agreement: 
ninety  (90)  Calendar  Days,  with  no  more  than 
a  ±20%  cost  estimate  contained  in  the  report; 
or  one  hundred  eighty  (180)  Calendar  Days, 
if  the  Generator  requests  a  ±10%  cost 
estimate.  At  the  request  of  the  Generator  or 
at  any  time  the  Transmission  Provider 
determines  that  it  will  not  meet  the  required 
time  frame  for  completing  the 
Interconnection  Facilities  Study. 
Transmission  Provider  shall  notify  the 
Generator  as  to  the  schedule  status  of  the 
Interconnection  Facilities  Study.  If  the 
Transmission  Provider  is  unable  to  complete 
the  Interconnection  Facilities  Study  and 
issue  a  draft  Interconnection  Facilities  Study 
report  within  the  time  required,  it  shall 
notify  the  Generator  and  provide  an 
estimated  completion  date  and  an 
explanation  of  the  reasons  why  additional 
time  is  required.  The  Generator  may,  within 
thirty  (30)  Calendar  Days  after  receipt  of  the 
draft  report,  provide  written  comments  to  the 
Transmission  Provider,  which  the 
Transmission  Provider  shall  include  in  the 
final  report.  The  Transmission  Provider  shall 
issue  the  final  Interconnection  Facilities 
Study  report  within  fifteen  (15)  Business 
Days  of  receiving  the  Generator's  comments 
or  promptly  upon  receiving  Generator's 
statement  that  it  will  not  provide  comments. 
The  Transmission  Provider  may  reasonably 
extend  such  fifteen-day  period  upon  notice  to 
the  Generator  if  the  Generator's  comments 
require  the  Transmission  Provider  to  perform 
additional  analyses  or  make  other  significant 
modifications  prior  to  the  issuance  of  the 
final  Interconnection  Facilities  Report.  Upon 
request,  the  Transmission  Provider  shall 
provide  the  Generator  supporting 
documentation,  workpapers,  and  databases 
or  data  developed  in  the  preparation  of  the 
Interconnection  Facilities  Study,  subject  to 
confidentiality  arrangements  consistent  with 
Section  13.1. 

8.4  Meeting  With  Transmission  Provider 

Within  ten  (10)  Business  Days  of  providing 
a  draft  Interconnection  Facilities  Study 
report  to  Generator.  Transmission  Provider 
and  Generator  shall  meet  to  discuss  the 
results  of  the  Interconnection  Facilities 
Study. 

8.5  Re-Study 

If  re-study  of  the  Interconnection  Facilities 
Study  is  required  due  to  a  higher  queued 
project  dropping  out  of  the  queue  or  a 
modification  of  a  higher  queued  project 
pursuant  to  Section  4.4,  Transmission 
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Provider  shall  so  notify  Generator  in  writing. 
Such  fe-study  shall  take  no  longer  than  sixty 
(60)  Calendar  Days  from  the  date  of  notice. 

Any  cost  of  re-study  shall  be  borne  by  the 
Generator  being  re-studied. 

9.  Agreements 

9. 1     Engineering  &■  Procurement  ("ES-P") 
Agreement 

Prior  to  executing  an  Interconnection  and 
Operating  Agreement,  a  Generator  may.  in 
order  tc  advance  the  implementation  of  its 
interconnection,  request  and  Transmission 
Provider  shall  offer  the  Generator,  an 
agreement  that  authorizes  the  Transmission 
Provider  to  begin  engineering  and 
procurement  of  long  lead-time  items 
necessary  for  the  establishment  of  the 
interconnection  ("E&P  Agreement"). 
However,  the  Transmission  Provider  shall 
not  be  obligated  to  offer  an  E&P  Agreement 
if  Generator  is  in  dispute  resolution  as  a 
result  of  an  allegation  that  Generator  has 
failed  to  meet  any  milestones  or  comply  with 
any  prerequisites  specified  in  other  parts  of 
the  Interconnection  Procedures.  The  E&P 
Agreement  is  an  optional  procedure  and  it 
will  not  alter  the  Generator's  queue  position 
or  In-Service  Date.  The  E&P  Agreement  shall 
provide  for  the  Generator  to  pay  the  cost  of 
all  activities  authorized  by  the  Generator  and 
to  make  advance  payments  or  provide  other 
satisfactory  security  for  such  costs.  The 
Generator  shall  pay  the  cost  of  such 
authorized  activities  and  any  cancellation 
costs  for  equipment  that  is  already  ordered 
for  its  interconnection,  which  cannot  be 
mitigated  as  hereafter  described,  whether  or 
not  such  items  or  equipment  later  become 
unnecessary.  If  Generator  withdraws  its 
application  for  interconnection  or  either 
party  terminates  the  E&P  Agreement,  to  the 
extent  the  equipment  ordered  can  be 
canceled  under  reasonable  terms.  Generator 
shall  be  obligated  to  pay  the  associated 
cancellation  costs.  To  the  extent  that  the 
equipment  cannot  be  reasonably  canceled. 
Transmission  Provider  may  elect:  (i)  to  take 
title  to  the  equipment,  in  which  event 
Transmission  Provider  shall  refund 
Generator  any  amounts  paid  by  Generator  for 
such  equipment  and  shall  pay  the  cost  of 
delivery  of  such  equipment,  or  (ii)  to  transfer 
title  to  and  deliver  such  equipment  to 
Generator,  in  which  event  Generator  shall 
pay  any  unpaid  balance  and  cost  of  delivery 
of  such  equipment. 

10.  Optional  Study 

10.1     Optional  Study  Agreement 

On  or  after  the  date  when  the  Generator 
receives  Interconnection  System  Impact 
Study  results,  the  Generator  may  request,  and 
the  Transmission  Provider  shall  perform  a 
reasonable  number  of  Optional  Studies.  The 
request  shall  describe  the  assumptions  that 
the  Generator  wishes  the  Transmission 
Provider  to  study  within  the  scope  described 
in  Section  10.2.  Within  five  (5)  Business  Days 
after  receipt  of  a  request  for  an  Optional 
Study,  the  Transmission  Provider  shall 
provide  to  the  Generator  an  Optional  Study 
Agreement  in  the  form  of  Appendix  5.  The 
Optional  Study  Agreement  shall;  (i)  specify 
the  technical  data  that  the  Generator  must 


provide  for  each  phase  of  the  Optional  Study, 
(ii)  specify  Generator's  assumptions  as  to 
which  Interconnection  Requests  with  earlier 
queue  priority  dates  will  be  excluded  from 
the  optional  study  case  and  assumptions  as 
to  the  type  of  interconnection  ser\'ipe  for 
Interconnection  Requests  remaining  in  the 
optional  study  case,  and  (iii)  the 
Transmission  Provider's  estimate  of  the  cost 
of  the  Optional  Study.  To  the  extent  known 
by  the  Transmission  Provider,  such  estimate 
shall  include  any  costs  expected  to  be 
incurred  by  any  Affected  System  whose 
participation  is  necessary  to  complete  the 
Optional  Study.  Notwithstanding  the  above, 
the  Transmission  Provider  shall  not  be 
required  as  a  result  of  an  Optional  Study 
request  to  conduct  any  additional 
Interconnection  Studies  with  respect  to  any 
other  Interconnection  Request.  The  Generator 
shall  execute  the  Optional  Study  .Agreement 
within  ten  (10)  Business  Days  of  receipt  and 
deliver  the  Optional  Study  Agreement,  the 
technical  data  and  a  SIO.OOO  deposit  to  the 
Transmission  Provider. 

J  0.2     Scope  of  Optional  Study 

The  Optional  Study  will  consist  of  a 
sensitivity  analysis  based  on  the  assumptions 
specified  by  the  Generator  in  the  Optional 
Study  Agreement.  The  Optional  Study  will 
also  identify  the  Transmission  Provider 
Interconnection  Facilities  and  the  Network 
Upgrades,  and  the  estimated  cost  thereof,  that 
may  be  required  to  provide  transmission 
service  or  interconnection  service  based 
upon  the  results  of  the  Optional  Study.  The 
Optional  Study  shall  be  performed  solely  for 
informational  purposes.  The  Transmission 
Provider  shall  use  Reasonable  Efforts  to 
coordinate  the  study  with  any  .^ffected 
Systems  that  may  be  affected  by  the  types  of 
interconnection  services  that  are  being 
studied.  The  Transmission  Provider  shall 
utilize  existing  studies  to  the  extent 
practicable  in  conducting  the  Optional 
S'tudy. 

10.3    Optional  Study  Procedures 

The  executed  Optional  Study  Agreement, 
the  prepayment,  and  technical  and  other  data 
called  for  therein  must  be  provided  to  the 
Transmission  Provider  within  ten  (10) 
Business  Days  of  Generator's  receipt  of  the 
Optional  Study  Agreement.  The 
Transmission  Provider  shall  use  Reasonable 
Efforts  to  complete  the  Optional  Study 
within  a  mutually  agreed  upon  time  period 
specified  within  the  Optional  Study 
Agreement.  If  the  Transmission  Provider  is 
unable  to  complete  the  Optional  Study 
within  such  time  period,  it  shall  notify  the 
Generator  and  provide  an  estimated 
completion  date  and  an  explanation  of  the 
reasons  why  additional  time  is  required.  Any 
difference  between  the  study  payment  and 
the  actual  cost  of  the  study  shall  be  paid  to 
the  Transmission  Provider  or  refunded  to  the 
Generator,  as  appropriate.  Upon  request,  the 
Transmission  Provider  shall  provide  the 
Generator  supporting  documentation  and 
workpapers  and  databases  or  data  developed 
in  the  preparation  of  the  Optional  Study, 
subject  to  confidentiality  arrangements 
consistent  with  Section  13.1. 


11.  Interconnection  and  Operating 
Agreement 

11  1     Tender 

Simultaneously  with  the  issuance  of  the 
draft  Interconnection  Facilities  Study  report 
to  the  Generator,  the  Transmission  Provider 
shall  tender  to  the  Generator  a  draft 
Interconnection  and  Operating  Agreement 
together  with  draft  appendices  completed  to 
the  extent  practicable  The  draft 
Interconnection  and  Operating  .Agreement 
shall  be  in  the  form  of  the  pro  forma 
Interconnection  and  Operating  .Agreement. 
Within  thirty  (30)  Calendar  Days  after  the 
issuance  of  the  draft  Interconnection 
Facilities  Study  Report,  the  Transmission 
Provider  shall  tender  the  completed  draft 
Interconnection  and  Operating  Agreement 
appendices. 

11.2  Negotiation 

Notwithstanding  Section  11.1,  at  the 
request  of  the  Generator  the  Transmission 
Provider  shall  begin  negotiations  with  the 
Generator  concerning  the  appendices  to  the 
Interconnection  and  Operating  .Agreement  at 
anv  time  after  the  Generator  executes  the 
Interconnection  Facilities  Study  .Agreement. 
The  Transmission  Provider  and  the  Generator 
shall  negotiate  concerning  any  disputed 
provisions  of  the  appendices  to  the  draft 
Interconnection  and  Operating  Agreement  for 
not  more  than  sixty  (60)  Calendar  Days  after 
tender  of  the  final  Interconnection  Facilities 
Study  Report.  If  the  Generator  determines 
that  negotiations  are  at  an  impasse,  it  may 
request  termination  of  the  negotiations  at  any 
time  after  tender  of  the  Interconnection  and 
Operating  Agreement  pursuant  to  Section 
11.1  and  request  submission  of  the 
unexecuted  Interconnection  and  Operating 
Agreement  with  FERC  or  initiate  dispute 
resolution  procedures  pursuant  to  Section 
13.6.  If  the  Generator  requests  termination  of 
the  negotiations,  but  within  sixty  (60) 
Calendar  Days  thereafter  fails  to  request 
either  the  filing  of  the  unexecuted 
Interconnection  and  Operating  Agreement  or 
initiate  dispute  resolution,  it  shall  be  deemed 
lo  have  withdrawn  its  Interconnection 
Request,  The  Transmission  Provider  shall 
provide  to  the  Generator  a  final 
Interconnection  and  Operating  .Agreement 
within  fifteen  (15)  Business  Days  after  the 
completion  of  the  negotiation  process. 

11.3  Execution  and  Filing 

Within  fifteen  (15)  Business  Days  after 
receipt  of  the  final  Interconnection  and 
Operating  Agreement,  the  Generator  shall 
provide  the  Transmission  Provider 
reasonable  evidence  that  continued  Site 
Control  and  one  or  more  of  the  following 
milestones  in  the  development  of  the 
Facility,  at  the  Generator's  election,  has  been 
achieved:  (i)  the  execution  of  a  contract  for 
the  supply  or  transportation  of  fuel  to  the 
Facility;  (ii)  the  execution  of  a  contract  for 
the  supply  of  cooling  water  to  the  Facility; 
(iii)  execution  of  a  contract  for  the 
engineering  for,  procurement  of  major 
equipment  for,  or  construction  of,  the 
Facility;  (iv)  execution  of  a  contract  for  the 
sale  of  electric  energy  or  capacity  from  the 
Facility;  (v)  application  for  an  air.  water,  or 
land  use  permit,  or  (vi)  posting  of  $250,000, 
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non-refundable  additional  security,  which 
shall  be  applied  toward  future  construction 
costs. 

The  Generator  shall  either:  (i)  execute  two 
originals  of  the  tendered  Interconnection  and 
Operating  Agreement  and  return  them  to  the 
Transmission  Provider;  or  (ii)  request  in 
writing  that  the  Transmission  Provider  file 
with  FERC  an  Interconnection  and  Operating 
Agreement  in  unexecuted  form.  As  soon  as 
practicable,  but  not  later  than  ten  (10) 
Business  Days  after  receiving  either  the  two 
executed  originals  of  the  tendered 
Interconnection  and  Operating  Agreement  or 
the  request  to  file  an  unexecuted 
Interconnection  and  Operating  Agreement, 
th«  Transmission  Provider  shall  file  the 
Interconnection  and  Operating  Agreement 
with  FERC.  together  with  its  explanation  of 
any  matters  as  to  which  the  Generator  and 
the  Transmission  Provider  disagree  and 
support  for  the  costs  that  the  Transmission 
Provider  proposes  to  charge  to  the  Generator 
under  the  Interconnection  and  Operating 
Agreement. 

11.4     Commencement  of  Interconnection 
Activities 

If  the  Generator  executes  the  final 
Interconnection  and  Operating  .^greement. 
the  Transmission  Provider  and  the  Generator 
shall  perform  their  respective  obligations  in 
accordance  with  the  terms  of  the 
Interconnection  and  Operating  .Agreement, 
subject  to  modification  by  FERC.  Upon 
submission  of  an  unexecuted  Interconnection 
and  Operating  Agreement,  both  Generator 
and  Transmission  Provider  shall  promptly 
comply  with  the  unexecuted  Interconnection 
and  Operating  Agreement,  subject  to 
modification  by  FERC. 

12.  Construction  of  Transmission  Provider 
Interconnection  Facilities  and  Network 
Upgrades. 

12.1  Schedule 

The  Transmission  Provider  and  the 
Generator  shall  negotiate  in  good  faith 
concerning  a  schedule  for  the  construction  of 
the  Transmission  Provider  Interconnection 
Facilities  and  the  Network  Upgrades. 

12.2  Permits 

The  Interconnection  and  Operating 
Agreement  shall  specify  the  allocation  of  the 
responsibilities  of  the  transmission 
Provider/Owner  and  the  Generator  to  obtain 
all  permits,  licenses  and  authorizations  that 
are  necessary  to  accomplish  the 
interconnection  in  compliance  with 
applicable  laws  and  regulations.  The 
Transmission  Provider/Owner  and  the 
Generator  shall  cooperate  with  each  other  in 
good  faith  in  obtaining  any  such  permits, 
licenses  and  authorizations.  Nothing  in  this 
Section  12.2  shall  be  construed  to  waive  any 
rights  under  applicable  law. 

12.3  Construction  Sequencing 

In  general,  the  In-Service  Date  of  generators 
seeking  interconnection  to  the  Transmission 
System  will  determine  the  sequence  of 
construction  of  Network  Upgrades.  A 
Generator  with  an  Interconnection  and 
Operating  Agreement,  in  order  to  maintain  its 
In-Service  Date,  may  request  that  the 


Transmission  Provider  advance  to  the  extent 
necessjuy  the  completion  of  Network 
Upgrades  that:  (i)  Were  assumed  in  the 
Interconnection  Studies  for  such  Generator, 
(ii)  are  necessary  to  support  such  In-Service 
Date,  and-{iii)  would  otherwise  not  be 
completed,  pursuant  to  a  contractual 
obligation  of  an  entity  other  than  the 
Generator  that  is  seeking  interconnection  to 
the  Transmission  System,  in  time  to  support 
such  In-Service  Date.  Upon  such  request. 
Transmission  Provider  will  use  Reasonable 
Efforts  to  advance  the  construction  of  such 
Network  Upgrades  to  accommodate  such 
request;  provided  that  the  Generator  commits 
to  pay  Transmission  Provider:  (i)  any 
associated  expediting  costs  and  (ii)  the  cost 
of  such  Network  Upgrades.  The  Transmission 
Provider  will  refund  to  the  Generator  the 
costs  in  clause  (ii)  of  the  prior  sentence  at 
such  time  as  it  receives  payment  from  the 
entitv  with  a  contractual  obligation  to 
construct  such  Network  Upgrades.  Until  such 
costs  are  refunded  by  the  Transmission 
Provider,  the  Generator  may  utilize  the 
transmission  credits,  if  any.  associated  with 
the  Network  Upgrades  the  construction  of 
which  was  advanced;  thereafter  the  balance 
of  such  credits  may  be  utilized  by  the  entity 
that  provided  the  Transmission  Provider 
with  the  funds  for  such  refund,  to  the  extent 
of  those  funds.  The  Generator  shall  be 
entitled  to  transmission  credits,  if  any,  for 
any  expediting  costs  paid.  The  inclusion  of 
c:osts.  recovery  of  costs  and  credits  in  this 
Section  12.3  is  subject  to  FERC  determination 
of  cost  responsibility. 

A  Generator  with  an  Interconnection  and 
Operating  Agreement,  in  order  to  maintain  its 
In-Service  Date,  may  request  that  the 
Transmission  Provider  advance  to  the  extent 
necessary  the  completion  of  Network 
Upgrades  that:  (i)  Are  necessary  to  support 
such  In-Service  Date  and  (ii)  would 
otherwise  not  be  completed,  pursuant  to  an 
expansion  plan  of  the  Transmission  Provider, 
in  time  to  support  such  In-Service  Date. 
Upon  such  request.  Transmission  Provider 
will  use  Reasonable  Efforts  to  advance  the 
construction  of  such  Network  Upgrades  to 
accommodate  such  request;  provided  that  the 
Generator  commits  to  pay  Transmission 
Provider  any  associated  expediting  costs.  The 
Generator  shall  be  entitled  to  transmission 
credits,  if  any.  for  any  expediting  costs  paid. 
The  inclusion  of  costs,  recovery  of  costs  and 
credits  in  this  Section  12.3  is  subject  to  FERC 
determination  of  cost  responsibility. 

An  Interconnection  System  Impact  Study 
will  be  amended  to  determine  the  facilities 
necessary  to  support  the  requested  In-Service 
Date.  This  amended  study  will  include  those 
transmission  and  generator  facilities  that  are 
expected  to  be  in  service  on  or  before  the 
requested  In-Service  Date. 

13.  Miscellaneous 

13.1     Confidentiality 

Transmission  Provider,  Transmission 
Owner(s).  and  such  entities'  officers, 
employees,  and  contractors  shall  keep 
confidential  all  information  provided  by 
Generator  related  to  interconnection  service 
required  by  Transmission  Provider  to  process 
an  Interconnection  Request  for  network  or 
similar  type  interconnection  service  as 


specified  by  FERC  (other  than  the 
information  contained  in  the  Interconnection 
Request  in  Appendix  1)  or  that  otherwrise 
constitutes  trade  secrets  or  commercial  or 
financial  information,  the  disclosure  of 
which  would  harm  or  prejudice  the 
Generator  or  Generator's  business. 

Such  Confidential  Information  shall 
exclude  information  to  the  extent  that  such 
information  is  or  becomes  generally  available 
to  the  public  without  the  violation  of  any 
obligation  of  secrecy  relating  to  the 
information  disclosed,  including  the  posted 
Interconnection  Studies  on  OASIS  pursuant 
to  the  terms  of  Section  3.4.  Transmission 
Provider  shall  use  such  information  solely  for 
the  purpose  of  the  Interconnection  Study  for 
which  it  was  provided  and  no  other  purpose. 
Confidential  Information  should  only  be 
shared  among  individuals  within  the 
Transmission  Provider;  Transmission  Owner; 
and  any  third  party  who  need  it  to  perform 
Interconnection  Studies,  to  review- 
Interconnection  Study  results,  or  to  negotiate 
an  Interconnection  and  Operating 
Agreement;  provided  that,  under  no 
circumstances  shall  data  be  shared  with  " 
individuals  that  have  responsibilities  within 
the  Transmission  Providers/Owners  and/or 
its  affiliates'  merchant  generation  and/or 
marketing  functions  and  otherwise  required 
pursuant  to  Order  889. 

Further,  Transmission  Provider  shall  be 
liable  to  Generator  for  any  breach  of 
confidentiality  caused  by  its  agents  or  third 
party  contractors. 

The  Transmission  Provider  shall,  at 
Generator's  election,  destroy,  in  a 
confidential  manner,  or  return  the 
Confidential  Information  provided  at  the 
time  the  Confidential  Information  is  no 
longer  needed. 

Other  than  any  required  disclosures  of 
Interconnection  Studies  on  OASIS,  should 
Transmission  Provider  be  required  to 
disclose  the  Generator's  confidential 
information  with  any  regulatory  body. 
Transmission  Provider  shall  request 
confidential  treatment  of  such  information 
from  such  regulatory  body.  If  Transmission 
Provider  receives  any  request  to  disclose 
confidential  information.  Transmission 
Provider  shall  provide  Generator  with 
prompt  written  notice  of  any  such  request  so 
that  the  Generator  may  contest  disclosure. 

Notwithstanding  anything  to  the  contrary 
herein,  these  provisions  shall  not  require  the 
Transmission  Provider  or  the  Generator  to 
disclose  information  in  violation  of  any 
confidentiality  obligations  to  third  parties. 

13.2    Delegation  of  Responsibility 

The  Transmission  Provider  may  use  the 
services  of  subcontractors  as  it  deems 
appropriate  to  perform  its  obligations  under 
these  Interconnection  Procedures. 
Transmission  Provider  shall  remain 
primarily  liable  to  the  Generator  for  the 
performance  of  such  subcontractors  and 
compliance  with  its  obligations  of  these 
Interconnection  Procedures.  The 
subcontractor  shall  keep  all  information 
provided  confidential  and  shall  use  such 
information  solely  for  the  performance  of 
such  obligation  for  which  it  was  provided 
and  no  other  purpose. 
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13.3  Obligation  for  Study  Costs 

Transmission  Provider  shall  charge  and 
Generator  shall  pay  the  actual  costs  of  the 
Interconnection  Studies.  Any  difference 
between  the  study  deposit  and  the  actual  cost 
of  the  applicable  Interconnection  Study  shall 
be  paid  bv  or  refunded,  except  as  otherwise 
provided  herein,  to  Generator  or  offset 
against  the  cost  of  any  future  Interconnection 
Studies  associated  with  the  applicable 
Interconnection  Request  prior  to  beginning  of 
any  such  future  Interconnection  Studies. 
Generator  shall  pay  any  such  undisputed 
costs  within  thirty  (30)  Calendar  Days  of 
receipt  of  an  invoice  therefor.  The 
Transmission  Provider  shall  not  be  obligated 
to  perform  or  continue  to  perform  any  studies 
unless  Generator  has  paid  all  undisputed 
amounts  in  compliance  herewith. 

13.4  Third  Parties  Conducting  Studies 

If  (i)  at  the  time  of  the  signing  of  an 
Interconnection  Study  Agreement  there  is 
disagreement  as  to  the  estimated  time  to 
complete  an  Interconnection  Study,  (ii)  the 
Generator  receives  notice  pursuant  to 
Sections  6.3,  7.4  or  8.3  that  the  Transmission 
Provider  will  not  complete  an 
Interconnection  Study  within  the  applicable 
timeframe  for  such  Interconnection  Study,  or 
(iii)  Generator  receives  neither  the 
Interconnection  Study  nor  a  notice  under 
Sections  6.3,  7.4  or  8.3  within  the  applicable 
timeframe  for  such  Interconnection  Study, 
then  the  Generator  may  require  the 
Transmission  Provider  to.  within  thirty  (30) 
Calendar  Days  of  notifying  Transmission 
Provider,  utilize  a  third  party  reasonably 
acceptable  to  Generator  and  Transmission 
Provider  to  perform  such  Interconnection 
Study  under  the  direction  of  the 
Transmission  Provider.  Transmission 
Provider  shall  convey  all  workpapers, 
databases,  study  results  and  all  other 
supporting  documentation  prepared  to  date 
with  respect  to  the  Interconnection  Request 
as  soon  as  practicable  upon  Generator's 
request  subject  to  the  confidentiality 
provision  in  Section  13.1.  In  any  case,  such 
third  party  contract  may  be  entered  into  with 
either  the  Generator  or  the  Transmission 
Provider  at  the  Transmission  Provider's 
discretion.  In  the  case  of  (i),  (ii)  and  (iii)  such 
Interconnection  Study  will  be  at  the 
Generator's  expense  and  in  the  case  of  (iii) 
the  Generator  maintains  its  right  to  submit  a 
claim  to  dispute  resolution  to  recover  the 
costs  of  such  third  party  study.  Such 
subcontractor  shall  be  required  to  comply 
with  these  Interconnection  Procedures  and 
shall  use  the  information  provided  to  it 
solely  for  purposes  of  performing  such 
services  and  for  no  other  purposes.  The 
Transmission  Provider  shall  cooperate  with 
such  subcontractor  and  Generator  to 
complete  and  issue  the  Interconnection 
Study  in  the  shortest  reasonable  time. 

1,3.5    Performance  Liquidated  Damages 

In  the  event  the  Transmission  Provider 
fails  to  meet  any  of  its  obligations  under 
these  Interconnection  Procedures,  and  fails  to 
remedy  any  failure  within  fifteen  (15) 
Business  Days,  the  Transmission  Provider 
shall  pay  the  Generator  liquidated  damages. 
Any  liquidated  damages  paid  by  the 


Transmission  Provider  to  the  Generator  shall 
be  an  amount  equal  to  1%  of  the  actual  cost 
of  the  applicable  study  cost  (including  any 
third  party  study  costs),  per  day.  However,  in 
no  event  shall  the  total  liquidated  damages 
exceed  50%  of  the  actual  cost  of  the 
applicable  study(ies).  In  addition  to  these 
liquidated  damages.  Transmission  Provider 
shall  refund  any  deposit  amount  for  the 
applicable  study  previously  paid  by 
Generator  in  excess  of  actual  reasonably 
incurred  study  costs  immediately  upon 
expiration  of  the  remedy  period  noted  above. 

13.6    Disputes 

13.6.1  Submission 

In  the  event  either  Party  has  a  dispute,  or 
asserts  a  claim,  that  arises  out  of  or  in 
connection  with  the  Interconnection  and 
Operating  Agreement  or  its  performance, 
such  Party  (the  "disputing  Party")  shall 
provide  the  other  Party  with  written  notice 
of  the  dispute  or  claim  ("Notice  of  Dispute"). 
Such  dispute  or  claim  shall  be  referred  to  a 
designated  senior  representative  of  each 
Party  for  resolution  on  an  informal  basis  as 
promptly  as  practicable  after  receipt  of  the 
Notice  of  Dispute  by  the  other  Party.  In  the 
event  the  designated  representatives  are 
unable  to  resolve  the  claim  or  dispute  within 
thirty  (30)  Calendar  Days  of  the  other  Party's 
receipt  of  the  Notice  of  Dispute,  such  claim 
or  dispute  may,  upon  mutual  agreement  of 
the- Parties,  be  submitted  to  arbitration  and 
resolved  in  accordance  with  the  arbitration 
procedures  set  forth  below.  In  the  event  the 
Parties  do  not  agree  to  submit  such  claim  or 
dispute  to  arbitration,  each  Party  may 
exercise  whatever  rights  and  remedies  it  may 
have  in  equity  or  at  law  consistent  with  the 
terms  of  this  Agreement, 

13.6.2  External  Arbitration  Procedures. 

Any  arbitration  initiated  under  these 
procedures  shall  be  conducted  before  a  single 
neutral  arbitrator  appointed  by  the  Parties.  If 
the  Parties  fail  to  agree  upon  a  single 
arbitrator  within  ten  (10)  Calendar  Days  of 
the  submission  of  the  dispute  to  arbitration, 
each  Party  shall  choose  one  arbitrator  who 
shall  sit  on  a  three-member  arbitration  panel. 
The  two  arbitrators  so  chosen  shall  within 
twenty  (20)  Calendar  Days  select  a  third 
arbitrator  to  chair  the  arbitration  panel.  In 
either  case,  the  arbitrators  shall  be 
knowledgeable  in  electric  utility  matters, 
including  electric  transmission  and  bulk 
power  issues,  and  shall  not  have  any  current 
or  past  substantial  business  or  financial 
relationships  with  any  party  to  the  arbitration 
(except  prior  arbitration).  The  arbitrator(s) 
shall  provide  each  of  the  Parties  an 
opportunity  to  be  heard  and,  except  as 
otherwise  provided  herein,  shall  conduct  the 
arbitration  in  accordance  with  the 
Commercial  Arbitration  Rules  of  the 
.American  .Arbitration  Association 
("Arbitration  Rules")  and  any  applicable 
FERC  regulations  or  RTO  rules:  provided, 
however,  in  the  event  of  a  c:onflict  between 
the  Arbitration  Rules  and  the  terms  of  this 
Section  13,  the  terms  of  this  Section  13  shall 
prevail. 

13.6.3  Arbitration  Decisions 

Unless  otherwise  agreed  by  the  Parlies,  the 
arbitrator(s)  shall  render  a  decision  within 


ninety  (90)  Calendar  Days  of  appointment 
and  shall  notify  the  Psulies  in  writing  of  such 
decision  and  the  reasons  therefor.  The 
arbitrator(s)  shall  be  authorized  only  to 
interpret  and  apply  the  provisions  of  the 
Agreement  and  shall  have  no  power  to 
modify  or  change  any  provision  of  the 
.Agreement  in  any  manner  The  decision  of 
the  arbilrator(s)  shall  be  final  and  binding 
upon  the  Parties,  and  judgment  on  the  award 
may  be  entered  in  any  court  having 
jurisdiction.  The  decision  of  the  arbitrator(s) 
may  be  appealed  solely  on  the  grounds  that 
the  conduct  of  the  arbitrator(s),  or  the 
decision  itself,  violated  the  standards  set 
forth  in  the  P'ederal  Arbitration  Act  or  the 
Administrative  Dispute  Resolution  Act.  The 
final  decision  of  the  arbitrator  must  also  be 
filed  with  FERC  if  it  affects  jurisdictional 
rates,  terms  and  conditions  of  service. 
Interconnection  Facilities,  or  Network 
Upgrades 

13.6.4    Costs 

Each  Party  shall  be  responsible  for  its  own 
costs  incurred  during  the  arbitration  process 
and  for  the  following  costs,  if  applicable.  (1 ) 
The  cost  of  the  arbitrator  chosen  by  the  Party 
to  sit  on  the  three  member  panel  and  one  half 
of  the  cost  of  the  third  arbitrator  chosen:  or 
(2)  one  half  the  cost  of  the  single  arbitrator 
jointly  chosen  by  the  Parlies 

14.  Small  Generator  Interconnection 
Requests 

14.1  Applicability 

Small  Generators  are  defined  as  units  20 
M\V  and  below  or  aggregations  of 
interconnecting  Facilities  at  a  single  Point  of 
Interconnection  totaling  20  MW  and  below, 
including  those  owned  by  Transmission 
Providers  or  their  affiliates  Since  Small 
Generators  will  generally  have  only  a  limited 
impact  on  a  localized  area  of  the 
Transmission  Providers  Transmission 
System,  all  Interconnection  Studies, 
upgrades  and  electric  connections 
necessitated  by  the  Interconnection  Request 
will  be  conducted  on  an  expedited  basis. 
Because  of  the  size  limitation  of  Small 
Generators,  any  study  will  generally  be 
limited  only  to  the  immediate  vicinity  of  the 
Small  Generator's  interconnection  and 
should  use  subsets  of  data  from  the 
Transmission  Providers  larger  system 
studies.  If  the  Transmission  Provider  is  able 
to  use  prior  system  studies  to  accommodate 
the  Small  Generator's  request,  there  will  be 
no  charge  assessed  to  the  Small  Generator. 
This  Section  14  applies  only  to  Small 
Generators  that  are  located  on  the 
Transmission  Provider's  Transmission 
System  or  whose  transaction(s)  involve  sales 
for  resale. 

14.2  Modified  Interconnection  Procedure 

Requirements  related  to  the  application 
and  interconnection  for  larger  Generator 
resources  are  follow-ed  except  as  modified  in 
this  Section  14. 

14.2.1  Interconnection  Study  Deposits 

The  deposit  requirement  for  each  of  the 
Interconnection  Studies  is  waived. 

14.2.2  Interconnection  Study  Costs 

While  the  deposit  requirement  for  the 
Small  Generator  is  waived,  the  Small 
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Generator  is  responsible  for  all  costs 
associated  with  the  processing  of  the 
Interconnection  Request  and  the  performance 
of  Interconnection  Studies,  unless  waived 

Small  Generator  will  be  billed  for  such 
costs  following  the  completion  of  each 
Interconnection  Study-  Generator  shall  pay 
invoiced  amounts  within  thirty  (30)  Calendar 
Days  of  receipt  of  invoice. 
14.2.3     Expedited  Procedures 

Expedited  analysis  procedures  will  be 
utilized  for  all  Interconnection  Requests  and 
studies. 

14.3  Queue 

Small  Generators  will  be  placed  in  the 
same  queue  as  large  Generators. 

14.4  Interconnection  Scoping  Meeting  and 
Studies 

Immediately  upon  receipt  of  a  valid 
Interconnection  Request,  the  Transmission 
Provider  shall  establish  a  date  agreeable  to 
the  Small  Generator  for  an  initial  scoping 
meeting  as  discussed  in  Section  3.3.4  above 
and  such  meeting  will  be  held  no  later  than 
ten  (10)  Business  Days  from  receipt  of  the 
Interconnection  Request.  Unless  otherwise 
agreed,  the  Transmission  Provider  will 
conduct  an  Interconnection  Feasibility  Study 
to  determine  if  transmission  constraints  or 
other  contingencies  within  the  immediate 
vicinity  of  the  Small  Generator 
interconnection  will  require  Network 
Upgrades  or  facilities  to  be  constructed  and 
an  Interconnection  Facilities  Study  to  specify 
and  estimate  the  cost  of  the  equipment, 
engineering,  procurement  and  construction 
work  needed  to  accomplish  the 
interconnection.  Each  of  the  studies  are  to  be 
completed  by  the  Transmission  Provider 
within  fifteen  (15)  Calendar  Days  of  the  date 
of  the  applicable  executed  study  request. 

Appendices 

Appendix  1 — Interconnection  Request 
Appendix  2 — Interconnection  Feasibility 
Study  Agreement 


Appendix  3 — Interconnection  System  Impact 

Study  Agreement 
Appendix  4 — Interconnection  Facilities 

Study  Agreement 
Appendix  5 — Optional  Study  Agreement 

Appendix  1 

Interconnection  Request 

1  The  undersigned  Generator  submits  this 
request  to  its  Facility  with  the  Transmission 
Provider's  Transmission  System  pursuant  to 
a  Tariff. 

2.  This  Interconnection  Request  is  for 
(check  one): 

A  proposed  new  Facility. 

An  increase  in  the  generating  capacity  or 

a  Material  Modification  of  an  existing 

Facility. 

3.  Is  the  Generator  requesting  expedited 
procedures  pursuant  to  Section  14  of  the 
Interconnection  Procedures? 

Yes 
_  No 

4.  The  type  of  interconnection  service 
requested  (check  one  or  both  as  appropriate): 

(It  is  intended  that  the  types  of 
interconnection  services  specified  in 
Article  4  of  the  Standard  Generator  and 
Interconnection  Agreement  be  placed 
here.] 

5.  The  Generator  provides  the  following 
information: 

a.  Address  or  location  or  the  proposed  new 
Facility  site  (to  the  extent  known)  or,  in  the 
case  of  an  existing  Facility,  the  name  and 
specific  location  of  the  Facility; 

b.  Maximum  summer  at degrees  C 

and  winter  at degrees  C  megawatt 

electrical  output  of  the  proposed  new  Facility 
or  the  amount  nf  megawatt  increase  in  the 
generating  capacity  of  an  existing  Facility; 

r.  Cieneral  description  of  the  equipment 
configuration: 

d.  Commercial  Operation  Date  by  day. 
month,  and  year; 

e.  Name,  address,  telephone  number,  and 
e-mail  address  of  the  Generator's  contact 
person: 


f.  Approximate  location  of  the  proposed 
Point  of  Interconnection  (optional);  and 

g.  Generator  Data  (set  forth  in  Attachment 
A) 

6.  Applicable  deposit  amount  as  specified 
in  the  Interconnection  Procedures. 

7.  Evidence  of  Site  Control  as  specified  in 
the  Interconnection  Procedures  (check  one) 
_  Is  attached  to  this  Interconnection  Request 
Will  be  provided  at  a  later  date  in 

accordance  with  these  Interconnection 
Procedures 

8.  This  Interconnection  Request  shall  be 
submitted  to  the  representative  indicated 
below: 

(To  be  completed  by  Transmission  Provider] 

9.  Representative  of  the  Generator  to 
contact: 

[To  be  completed  by  Generator] 

10.  This  Interconnection  Request  is 
submitted  by: 

Name  of  Generator:     

By  (signature): 

Name  (type  or  print): . 

Title:  

Date: 

Attachment  A 

Generator  Data 

Unit  Ratings 

kVA  =F 


Voltage 


Power  Factor 
Speed  (RPM) 
Wye). 


Short  Circuit  Ratio 

Hertz 

Stator  Amperes  at  Rated  kVA 

Field  Volts  

Max  Turbine  MW ° 


Connection  (e.g. 
Frequency, 


Combined  Turbine-Generator-Exciter  Inertia 
Data 

Inertia  Constant,  H  = kW  sec/kVA 

Moment-of-Inertia,  WR2  = lb.  ft.2 


Quadrature  Axis 


Reactance  Data  (Per  Unit-Rated  KVA); 

Synchronous — saturated  

Synchronous — unsaturated  , 

Transient — saturated  

Transient — unsaturated  

Subtranslent — saturated  

Subtransient — unsaturated  

Negative  Sequence — saturated 

Negative  Sequence — unsaturated 

Zero  Sequence — saturated  

Zero  Sequence — unsaturated  

Leakage  Reactance 

Field  Time  Constant  Data  (SEC): 

Open  Circuit 

Three-Phase  Short  Circuit  Transient  .. 

Line  to  Line  Short  Circuit  Transient  ... 

Line  to  Neutral  Short  Circuit  Transient 

Short  Circuit  Subtranslent  

Open  Circuit  Subtranslent  
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Armature  Time  Constant  Data  (SEC) 

Three  Phase  Short  Circuit    Ta3 

Line  to  Line  Short  Circuit    Ta2 

Line  to  Neutral  Short  Circuit    Tal 


MW  Capability  and  Plant  Configuration 

Generator  Data 

Armature  Winding  Resistance  Data  (Per  Unit) 

Positive        Rl 
Negative 


R2 


Zero        RO 

Rotor  Short  Time  Thermal  Capacity  I22t 


Field  Current  at  Rated  kVA.  Armature 

Voltage  and  PF  = amps 

Field  Current  at  Rated  kVA  and  Armature 

Voltage,  0  PF  = amps 

Three  Phase  Armature  Winding  Capacitance 

=              microfarad 
Field  Winding  Resistance  = ohms 

"C 

Armature  Winding  Resistance  (Per  Phase)  = 

ohms  °C 

Curves 

Saturation,  Vee,  Reactive  Capability, 
Capacity  Temperature  Correction 
Designate  normal  and  emergency  Hydrogen 

Pressure  operating  range  for  multiple  curves. 

Generator  Step-Up  Transformer  Data 

Ratings 

Capacity/Self-cooled/maximum  nameplate 


/ 


kVA 


Voltage  Ratio/Generator  side/System  side 


/ 


kV 


Winding  Connections/Low  V/High  V  (Delta 

or  Wye) 
/ 

Fixed  Taps  Available      

Present  Tap  Setting     

Impedance 

Positive    Zl  (on  self-cooled  kVA  rating) 

% X/R 

Zero    ZO  (on  self-cooled  kVA  rating) 

% X/R 

Excitation  System  Data 

Identify  appropriate  IEEE  model  block 
diagram  of  excitation  system  and  power 
system  stabilizer  (PSS)  for  computer 
representation  in  power  system  stability 
simulations  and  the  corresponding  excitation 
system  and  PSS  constants  for  use  in  the 
model. 

Governor  System  Data 

Identify  appropriate  IEEE  model  block 
diagram  of  governor  system  for  computer 
representation  in  power  system  stability 
simulations  and  the  corresponding  governor 
system  constants  for  use  in  the  model. 

Appendix  2 

Interconnection  Feasibility  Study  Agreement 

This  agreement  is  made  and  entered  into 

this       day  of ,  20      by  and  between 

.  a organized  and  existing 

under  the  laws  of  the  State  of . 

("Generator,")  and    a 

existing  under  the  laws  of  the  State  of , 


("Transmission  Provider  ").  Generator  and 
Transmission  Provider  each  may  be  referred 
to  as  a  "Party,"  or  collectively  as  the 
"Parties." 

Recitals 

Whereas,  Generator  is  proposing  to 
develop  a  Facility  or  generating  capacity 
addition  to  an  existing  Facility  consistent 
with  the  Interconnection  Request  submitted 
by  the  Generator  dated :  and 

Whereas,  Generator  desires  to  interconnect 
the  Facilitv  with  the  Transmission  System; 
and 

Whereas,  Generator  has  requested  the 
Transmission  Provider  to  perform  an 
Interconnection  Feasibility  Stud\  to  assess 
the  feasibility  of  interconnecting  the 
proposed  Facility  to  the  Transmission 
System,  and  of  any  Affected  S\stems; 

Now,  therefore,  in  consideration  of  and 
subject  to  the  mutual  covenants  contained 
herein  the  Parties  agreed  as  follows; 

1.0     When  used  in  this  agreement,  with 
initial  capitalization,  the  term.s  specified 
shall  have  the  meanings  indicated.  Terms 
used  in  this  agreement  with  initial 
capitalization  but  not  defined  in  this  Section 
1  shall  have  the  meanings  specified  in  the 
Tariff. 

2.0    Generator  elects  and  Transmission 
Provider  shall  cause  to  be  performed  an 
Interconnection  Feasibility  Study  consistent 
v.-ith  Section  6.0  of  these  Interconnection 
Procedures  in  ac(;ordanre  with  the  Tariff. 

:i.O     The  scope  of  the  Interconnection 
Feasibility  Study  shall  be  subjef  t  to  the 
assumptions  set  forth  in  Attachment  .^  to  this 
Agreement. 

4.0     The  Interconnection  Feasibility  Stud\ 
shall  be  based  on  the  technical  information 
provided  by  Generator  in  the  Interconnection 
Request,  as  may  be  modified  as  the  result  of 
the  Initial  Scoping  Meeting.  Transmission 
Provider  reserves  the  right'to  request 
additional  technical  information  from 
Generator  as  may  reasonably  become 
necessary  consistent  with  Good  Utility 
Practice  during  the  course  of  the 
Interconnection  Feasibilif\'  Study  and  as 
designated  in  accordance  with  Section  3,3.4 
of  the  Interconnection  Proc;edures.  If,  after 
the  designation  of  the  Point  of 
Interconnection  pursuant  to  Section  3.3.4  of 
the  Interconnection  Procedures,  (venerator 
modifies  its  Interconnection  Request,  the 
time  to  complete  the  Interconnection 
Feasibility  Study  may  be  extended. 

5.0    The  Interconnec  tion  Feasibility  Study 
report  shall  provide  the  following 
information. 

— Preliminary  identification  of  any  circuit 
breaker  short  circuit  c:apability  limits 
exceeded  as  a  result  of  the 
interconnection; 
— Preliminary  identification  of  any  thermal 
overload  or  voltage  limit  violations 
resulting  from  the  inlerc:onnection;  and 
— Preliminary  description  and  non-bonding 
estimated  cost  of  facilities  required  to 
interconnect  the  Facilit\  to  the 
Transmission  System  and  to  address  the 
identified  short  circuit  and  power  flow 
issues. 

6,0  The  Transmission  Provider's  good 
faith  estimated  cost  for  performance  of  the 
Interconnection  Feasibility  Study  is  Si 0. 000. 


Upon  receipt  of  the  Interconnection 
Feasibility  Study  the  Transmission  Provider 
shall  charge  and  Generator  shall  pay  the 
actual  costs  of  the  Interconnection  Feasibility 
Study. 

Any  difference  between  the  deposit  and 
the  actual  cost  of  the  study  shall  be  paid  by 
or  refunded  to  the  Generator,  as  appropriate. 

7.0    Miscellaneous  IThe  Interconnection 
Feasibility  Study  .Agreement  shall  include 
standard  miscellaneous  terms  including,  but 
not  limited  to,  indemnities,  representations, 
disclaimers,  warranties,  governing  law, 
amendment,  execution,  waiver, 
enforceability  and  assignment,  that  reflect 
best  practices  in  the  electric  industry,  and 
that  are  consistent  with  regional  differences, 
applicable  laws,  and  the  organizational 
nature  of  each  Party.  .Mi  of  these  provisions. 
to  the  extent  practicable,  shall  be  consistent 
with  the  provisions  of  the  Interconnection 
Procedures  and  the  Interconnection  and 
Operating  Agreement.] 

In  witness  whereof,  the  Parties  have  caused 
this  ,^greement  to  be  duly  executed  by  their 
duly  authorized  officers  or  agents  on  the  day 
and  year  first  above  written. 

[Insert  Name  of  Transmission  Provider) 

By 

Name  (typed  or  printed):    

Title 


jlnsert  Name  of  Generator) 
By 


Name  (typed  or  printed): 

Title 


Attachment  \  to  Interconnection  Feasibility 
Study  Agreement 

.\ssumptions  L'sed  in  Conducting  the 
Interconnection  Feasibility  Study 

The  Interconnection  Feasibility  Study  will 
be  based  upon  the  information  set  forth  in 
the  Interconnection  Request  and  agreed  upon 
in  the  Initial  Scoping  Meeting  held  on 


Designation  of  Point  of  Interconnection  and 

configuration  to  be  studied. 
Designation  of  alternative  Point(s)  of 

Interconnection  and  configuration. 
[Above  assumptions  to  be  completed  by 
Generator  and  other  assumptions  to  be 
provided  by  Generator  and  Transmission 
Provider) 

Appendix  3 

Interconnection  System  Impact  Study 
Agreement 

This  agreement  is  made  and  entered  into 

this day  of ,  20 by  and  between 

,  a organized  and  existing 

under  the  laws  of  the  State  of . 

("Generator,")  and a 

existing  under  the  laws  of  the  State  of 

,  ("Transmission  Provider"). 

Generator  and  Transmission  Provider  each 
may  be  referred  to  as  a  "Party,"  or 
collectively  as  the  "Parties." 

Recitals 

Whereas,  Generator  is  proposing  to 
develop  a  Facility  or  generating  capacity 
addition  to  an  existing  Facility  consistent 
with  the  Interconnection  Request  submitted 
by  the  Generator  dated        ;  and 
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Whereas,  Generator  desires  to  interconnect 
the  Facility  with  the  Transmission  System; 

Whereas,  the  Transmission  Provider  has 
completed  a  Interconnection  Feasibility 
Study  (the  "Feasibility  Study")  and  provided 
the  results  of  said  study  to  the  Generator: ' 
and 

Whereas,  Generator  has  requested  the 
Transmission  Provider  to  perform  an 
Interconnection  System  Impact  Study  to 
assess  the  impact  of  interconnecting  the 
Facility  to  the  Transmission  System,  and  of 
any  Affected  Systems; 

Now,  therefore,  in  consideration  of  and 
subject  to  the  mutual  covenants  contained 
herein  the  Parties  agreed  as  follows: 

1.0    When  used  in  this  agreement,  with 
initial  capitalization,  the  terms  specified 
shall  have  the  meanings  indicated.  Terms 
used  in  this  agreement  with  initial 
capitalization  but  not  defined  in  this  Section 
1  shall  have  the  meanings  specified  in  the 
Tariff. 

2.0    Generator  elects  and  Transmission 
Provider  shall  cause  to  be  performed  an 
Interconnection  System  Impact  Study 
consistent  with  Section  7.0  of  these 
Interconnection  Procedures  in  accordance 
with  the  Tariff. 

3.0    The  scope  of  the  Interconnection 
System  Impact  Study  shall  be  subject  to  the 
assumptions  set  forth  in  Attachment  A  to  this 
Agreement. 

4.0    The  Interconnection  System  Impact 
Study  will  be  based  upon  the  results  of  the 
Interconnection  Feasibility  Study  and  the 
technical  information  provided  by  Generator 
in  the  Interconnection  Request,  subject  to  any 
modifications  in  accordance  with  Section  4.4 
of  the  Interconnection  Procedures. 
Transmission  Provider  reserves  the  right  to 
request  additional  technical  information  from 
Generator  as  may  reasonably  become 
necessary  consistent  with  Good  Utility 
Practice  during  the  course  of  the 
Interconnection  System  Impact  Study.  If 
Generator  modifies  its  designated  Point  of 
Interconnection,  Interconnection  Request,  or 
the  technical  information  provided  therein  is 
modified,  the  time  to  complete  the 
Interconnection  System  Impact  Study  may  be 
extended. 

5.0    The  Interconnection  System  Impact 
Study  report  shall  provide  the  following 
information: 
— Identification  of  any  circuit  breaker  short 

circuit  capability  limits  exceeded  as  a 

result  of  the  interconnection; 
— Identification  of  any  thermal  overload  or 

voltage  limit  violations  resulting  from  the 

interconnection; 
— Identification  of  any  instability  or 

inadequately  damped  response  to  system 

disturbances  resulting  from  the 

interconnection  and 
— Description  and  non-binding,  good  faith 

estimated  cost  of  facilities  required  to 

interconnect  the  Facility  to  the 

Transmission  Systeta  and  to  address  the 

identified  short  circuit,  instability,  and 

power  flow  issues. 

6.0    The  Transmission  Provider's  good 
faith  estimated  cost  for  performance  of  the 


Interconnection  System  Impact  Study  is 
$50,000.  The  Transmission  Provider's  good 
faith  estimate  for  the  time  of  completion  of 
the  Interconnection  System  Impact  Study  is 
(insert  date). 

Upon  receipt  of  the  Interconnection 
System  Impact  Study,  Transmission  Provider 
shall  charge  and  Generator  shall  pay  the 
actual  costs  of  the  Interconnection  System 
Impact  Study. 

Any  difference  between  the  deposit  and 
the  actual  cost  of  the  study  shall  be  paid  by 
or  refunded  to  the  Generator,  as  appropriate. 

7.0    Miscellaneous.  The  Interconnection 
System  Impact  Study  Agreement  shall 
include  standard  miscellaneous  terms 
including,  but  not  limited  to,  indemnities, 
representations,  disclaimers,  warranties, 
governing  law.  amendment,  execution, 
waiver,  enforceability  and  assignment,  that 
reflect  best  practices  in  the  electric  industry, 
that  are  consistent  with  regional  differences, 
applicable  laws  and  the  organizational  nature 
of  each  Party.  All  of  these  provisions,  to  the 
extent  practicable,  shall  be  consistent  with 
the  provisions  of  the  Interconnection 
Procedures  and  the  Interconnection  and 
Operating  .Agreement.) 

In  witness  thereof,  the  Parties  have  caused 
this  .Agreement  to  be  duly  executed  by  their 
duly  authorized  officers  or  agents  on  the  day 
and  year  first  above  written. 
(Insert  Name  of  Transmission  Provider] 

By 

Name  (typed  or  printed):  

Title 

(Insert  Name  of  Generator) 

By 


Name  (typed  or  printed): 
Title 


Attachment  A  to  Interconnection  System 
Impact  Study  Agreement 

Assumptions  Used  in  Conducting  the 
Interconnection  System  Impact  Study 

The  Interconnection  System  Impact  Study 
will  be  based  upon  the  results  of  the 
Interconnection  Feasibility  Study,  subject  to 
any  modifications  in  accordance  with 
Section  4.4  of  the  Interconnection 
Procedures,  and  the  following  assumptions: 
Designation  of  Point  of  Interconnection  and 

configuration  to  be  studied. 
Designation  of  alternative  Point(s)  of 

Interconnection  and  configuration. 
(Above  assumptions  to  be  completed  by 
Generator  and  other  assumptions  to  be 
provided  by  Generator  and  Transmission 
Provider] 

Appendix  4 

Interconnection  Facilities  Study  Agreement 

This  agreement  is  made  and  entered  into 

this day  of ,  20 by  and 

between ,  a organized  and 

existing  under  the  laws  of  the  State  of 

.  ("Generator,")  and a 

existing  under  the  laws  of  the  State 

,  ("Transmission  Provider  "). 


'  This  recital  to  be  omitted  if  Generator  has 
elected  to  forego  the  Interconnection  Feasibility 
Study. 


of 

Generator  and  Transmission  Provider  each 
may  be  referred  to  as  a  "Party, 
collectively  as  the  "Parties." 


Recitals 

Whereas,  Generator  is  proposing  to 
develop  a  Facility  or  generating  capacity 
addition  to  an  existing  Facility  consistent 
with  the  Interconnection  Request  submitted 
by  the  Generator  dated ;  and 

Whereas,  Generator  desires  to  interconnect 
the  Facility  with  the  Transmission  System; 

Whereas,  the  Transmission  Provider  has 
completed  a  Interconnection  System  Impact 
Study  (the  "System  Impact  Study")  and 
provided  the  results  of  said  study  to  the 
Generator;  and 

Whereas,  Generator  has  requested  the 
Transmission  I'rovider  to  perform  an 
Interconnection  Facilities  Study  to  specify 
and  estimate  the  cost  of  the  equipment, 
engineering,  procurement  and  construction 
work  needed  to  implement  the  conclusions 
of  the  Interconnection  System  Impact  Study 
in  accordance  with  Good  Utility  Practice  to 
physically  and  electrically  connect  the 
Facility  to  the  Transmission  System. 

Now,  therefore,  in  consideration  of  and 
subject  to  the  mutual  covenants  contained 
herein  the  Parties  agreed  as  follows: 

1.0    When  used  in  this  agreement,  with 
initial  capitalization,  the  terms  specified 
shall  have  the  meanings  indicated.  Terms 
used  in  this  agreement  with  initial 
capitalization  but  not  defined  in  this  Section 
1  shall  have  the  meanings  specified  in  the 
Tariff. 

2.0    Generator  elects  and  Transmission 
Provider  shall  cause  an  Interconnection 
Facilities  Study  consistent  with  Section  8.0 
of  these  Interconnection  Procedures  to  be 
performed  in  accordance  with  the  Tariff. 

3.0    The  scope  of  the  Interconnection 
Facilities  Study  shall  be  subject  to  the 
assumptions  set  forth  in  Attachment  A  and 
the  data  provided  in  Attachment  B  to  this 
Agreement. 

4.0    The  Interconnection  Facilities  Study 
report  (i)  shall  provide  a  description, 
estimated  cost  of  (consistent  with 
Attachment  A),  schedule  for  required 
facilities  to  interconnect  the  Facility  to  the 
Transmission  System  and  (ii)  shall  address 
the  short  circuit,  instability,  and  power  flow 
issues  identified  in  the  Interconnection 
System  Impact  Study. 

5.0    The  Transmission  Provider's  good 
faith  estimated  cost  for  performance  of  the 
Interconnection  Facilities  Study  is  $100,000. 
The  time  for  completion  of  the 
Interconnection  Facilities  Study  is  specified 
in  Attachment  A. 

Transmission  Provider  shall  invoice 
Generator  on  a  monthly  basis  for  the  work  to 
be  conducted  on  the  Interconnection 
Facilities  Study  each  month.  Generator  shall 
pay  invoiced  amounts  within  thirty  (30) 
Calendar  Days  of  receipt  of  invoice. 
Transmission  Provider  shall  continue  to  hold 
the  amounts  on  deposit  until  settlement  of 
the  final  invoice. 

6.0    Miscellaneous.  [The  Interconnection 
Facility  Study  Agreement  shall  include 
standard  miscellaneous  terms  including,  but 
not  limited  to,  indemnities,  representations, 
disclaimers,  warrsmties,  governing  law. 
amendment,  execution,  waiver, 
enforceability  and  assignment,  that  reflect 
best  practices  in  the  electric  industry,  and 
that  are  consistent  with  regional  differences, 
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applicable  laws,  and  the  organizational 
nature  of  each  Party.  All  of  these  provisions, 
to  the  extent  practicable,  shall  be  consistent 
with  the  provisions  of  the  Interconnection 
Procedures  and  the  Interconnection  and 
Operating  Agreement.] 

In  witness  whereof,  the  Parties  have  caused 
this  Agreement  to  be  duly  executed  by  their 
dulv  authorized  officers  or  agents  on  the  day 
and  year  first  above  written. 

(Insert  Name  of  Transmission  Provider] 

By 

Name  (typed  or  printed): 

Title     J 

[Insert  Name  of  Generator] 

Bv  


Please  provide  a  7.5-minute  quadrangle  of 
the  site.  Sketch  the  plant,  station, 
transmission  line,  and  property  line. 


Name  (tvped  or  printed): 
Title 


Attachment  A  to  Interconnection  Facilities 
Study  Agreement 

Generator  Schedule  Election  for  Conducting 
the  Interconnection  Facilities  Study 

The  Transmission  Provider  shall  use 
Reasonable  Efforts  to  complete  the  study  and 
issue  a  draft  Interconnection  Facilities  Study 
report  to  the  Generator  within  the  following 
number  of  days  after  of  receipt  of  an  executed 
copy  of  this  Interconnection  Facilities  Study 
Agreement: 
— Ninety  (90)  Calendar  Days  with  no  more 

than  a  ±20%  cost  estimate  contained  in  the 

report,  or 
— One  hundred  eighty  (180)  Calendar  Days 

with  no  more  than  a  ±10%  cost  estimate 

contained  in  the  report. 

Attachment  B  to  Interconnection  Facilities 
Study  Agreement 

Data  Form  To  Be  Provided  by  Generator 
With  the  Interconnection  Facilities  Study 
Agreement 

Provide  location  plan  and  simplified  one- 
line  diagram  of  the  plant  and  station 
facilities.  For  staged  projects,  please  indicate 
future  generation,  transmission  circuits,  etc. 

One  set  of  metering  is  required  for  each 
generation  connection  to  the  new  ring  bus  or 
existing  Transmission  Provider  station. 
Number  of  generation  connections: 
On  the  one  line  indicate  the  generation 

capacity  attached  at  each  metering 

location.  (Maximum  load  on  CT/PT) 
On  the  one  line  indicate  the  location  of 

auxiliary  power.  (Minimum  load  on  CT/ 

PT)  Amps 

Will  an  alternate  source  of  auxiliary  power 

be  available  during  CT/PT  maintenance? 

Yes No 

Will  a  transfer  bus  on  the  generation  side 
of  the  metering  require  that  each  meter  set  be 

designed  for  the  total  plant  generation? 

Yes No  (Please  indicate  on  one  line). 

What  type  of  control  system  or  PLC  will  be 
located  at  the  Generator's  Facility? 


Physical  dimensions  of  the  proposed 
interconnection  station: 

Bus  length  from  generation  to 

interconnection  station. 


Line  length  from  interconnection  station  to 
Transmission  Provider  transmission  line. 

Tower  number  observed  in  the  field. 
(Painted  on  tower  leg)* 

Number  of  third  party  easements  required 

for  transmission  lines:* 


*  To  be  completed  in  coordination  with 

Transmission  Provider. 

Is  the  Facility  in  the  Transmission 
Provider's  service  area? 

Yes        No 

Local  provider: 


Please  provide  proposed  schedule  dates: 

Begin  Construction — Date: 

GSU  transformers  receive  back  feed — Date: 


What  protocol  does  the  control  system  or 
PLC  use? 


Generation  Testing — Date: 

Commercial  Operation — Date: 

Appendix  5 

Optional  Study  Agreement 

This  Agreement  is  made  and  entered  into 

this day  of ,  20 by  and 

between .  a organized  and 

existing  under  the  laws  of  the  State  of 

,  ("Generator."]  and a 

existing  under  the  laws  of  the  State 

of .  ("Transmission  Provider"). 

Generator  and  Transmission  Provider  each 
may  be  referred  to  as  a  "Party,"  or 
collectively  as  the  "Parties." 

Recitals 

Whereas.  Generator  is  proposing  to 
develop  a  Facility  or  generating  capacity 
addition  to  an  existing  Facility  consistent 
with  the  Interconnection  Request  submitted 
bv  the  Generator  dated  : 

Whereas.  Generator  is  proposing  to 
establish  an  interconnection  with  the 
Transmission  System:  and 

Whereas,  Generator  has  submitted  to 
Transmission  Provider  an  Interconnection 
Request;  and 

Whereas,  on  or  after  the  date  when  the 
Generator  receives  the  Interconnection 
System  Impact  Study  results,  Generator  has 
further  requested  that  the  Transmission 
Provider  prepare  an  Optional  Study; 

Now.  therefore,  in  consideration  of  and 
subject  to  the  mutual  covenants  contained 
herein  the  Parties  agree  as  follows: 

1.0     When  used  in  this  agreement,  with 
initial  capitalization,  the  terms  specified 
shall  have  the  meanings  indicated.  Terms 
used  in  this  agreement  with  initial 
capitalization  but  not  defined  in  this  Section 
1  shall  have  the  meanings  specified  in  the 
Tariff. 

2.0    Generator  elects  and  Transmission 
Provider  shall  cause  an  Optional  Study 


consistent  with  Section  10.0  of  these 
Interconnection  Procedures  to  be  performed 
in  accordance  with  the  Tariff 

3.0    The  scope  of  the  Optional  Study  shall 
be  subject  to  the  assumptions  set  forth  in 
Attachment  A  to  this  Agreement. 

4.0    The  Optional  Study  shall  be 
performed  solely  for  informational  purposes. 

5.0    The  Optional  Study  report  shall 
provide  a  sensitivity  analysis  based  on  the 
assumptions  specified  by  the  Generator  in 
.Attachment  A  to  this  Agreement.  The 
Optional  Study  will  identify  the 
Transmission  Provider  Interconnection 
Facilities  and  the  Network  I'pgrades,  and  the 
estimated  cost  thereof,  that  ma\  be  required 
to  provide  transmission  service  or 
interconnection  service  based  upon  the 
assumptions  specified  by  the  Generator  in 
Attachment  A. 

60    The  Transmission  Provider's  good 
faith  estimated  cost  for  performance  of  the 
Optional  Study  is  $10,000.  The  Transmission 
Provider's  good  faith  estimate  for  the  time  of 
completion  of  the  Optional  Study  is  [insert 
date]. 

Upon  receipt  of  the  Optional  Study,  the 
Transmission  Provider  shall  charge  and 
Generator  shall  pay  the  actual  costs  of  the 
Optional  Study. 

Any  difference  between  the  initial  payment 
and  the  actual  cost  of  the  study  shall  be  paid 
by  or  refunded  to  the  Generator,  as 
appropriate. 

7.0    Miscellaneous.  [The  Optional  Study 
Agreement  shall  include  standard 
miscellaneous  terms  including,  but  not 
limited  to,  indemnities,  representations, 
disclaimers,  warranties,  governing  law, 
amendment,  execution,  waiver, 
enforceability  and  assignment,  that  reflect 
best  practices  in  the  electric  industry,  and 
that  are  consistent  with  regional  differences, 
applicable  laws,  and  the  organizational 
nature  of  each  Party.  Ail  of  these  provisions, 
to  the  extent  practicable,  shall  be  consistent 
with  the  provisions  of  the  Interconnection 
Procedures  and  the  Interconnection  and 
Operating  .Agreement.] 

In  witness  whereof,  the  Parties  have  caused 
this  Agreement  to  be  duly  executed  by  their 
duly  authorized  officers  or  agents  oathe  day 
and  year  first  above  written. 

[Insert  Name  of  Transmission  Provider] 

By    

Name  (tvped  or  printed):    

Title      ' 


[Insert  Name  of  Generator) 

Bv  


Name  (typed  or  printed): 
Title  


Attachment  A  to  Optional  Study  Agreement 

Assumptions  Used  in  Conducting  the 
Optional  Study 

[To  be  completed  by  Generator  consistent 
with  Section  10  of  the  Interconnection 

Procedures.] 

[FR  Doc.  02-10663  Filed  5-01-02;  8:45  am] 

BILUNG  CODE  671 7-01 -f» 


Thursday, 
May  2,  2002 
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Part  IV 


Department  of 
Health  and  Human 
Services 


42  CFR  Parts  81  and  82 
Guidelines  for  I>eterniining  the 
Probability  of  Causation  and  Methods  for 
Radiation  Dose  Reconstruction  Under  the 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000:  Final 
Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  81 
RIN  0920-ZA01 

Guidelines  for  Determining  the 
Probability  of  Causation  Under  the 
Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000;  Final  Rule 

AGENCY:  Department  of  Health  and 
Human  Services. 
action:  Final  rule. 

SUMMARY:  This  rule  implements  select 
provisions  of  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  ("EEOICPA"  or 
"Act").  The  Act  requires  the 
promulgation  of  guidelines,  in  the  form 
of  regulations,  for  determining  whether 
an  individual  with  cancer  shall  be 
found,  "at  least  as  likely  as  not,"  to  have 
sustained  that  cancer  from  exposure  to 
ionizing  radiation  in  the  performance  of 
duty  for  nuclear  weapons  production 
programs  of  the  Department  of  Energy 
and  its  predecessor  agencies.  The 
guidelines  will  be  applied  by  the  U.S. 
Department  of  Labor,  which  is 
responsible  for  determining  whether  to 
award  compensation  to  individuals 
seeking  federal  compensation  under  the 
Act. 

DATES:  Effective  Date:  This  final  rule  is 
effective  May  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health.  4676  Columbia 
Parkway,  MS-R45,  Cincinnati.  OH 
45226,  Telephone  513-841-4498  (this  is 
not  a  toll-free  number).  Information 
requests  can  also  be  submitted  by  e-mail 
to  OCAS@CDC.GOV 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Statutory  Authority 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000("EEOICPA"),  42  U.S.C.  7384-7385 
[1994,  supp.  2001].  established  a 
compensation  program  to  provide  a 
liunp  sum  payment  of  $150,000  and 
medical  benefits  as  compensation  to 
covered  employees  suffering  from 
designated  illnesses  (i.e.  cancer 
resulting  from  radiation  exposure, 
chronic  beryllium  disease,  or  silicosis) 
incurred  as  a  result  of  their  exposures 
while  in  the  performance  of  duty  for  the 
Department  of  Energy  ("DOE")  and 
certain  of  its  vendors,  contractors,  and 
subcontractors.  This  legislation  also 


provided  for  payment  of  compensation 
to  certain  survivors  of  covered 
employees. 

EEOICPA  instructed  the  President  to 
designate  one  or  more  federal  agencies 
to  carry  out  the  compensation  program. 
Pursuant  to  this  statutory  provision,  the 
President  issued  Executive  Order  13179 
titled  Providing  Compensation  to 
America's  Nuclear  Weapons  Workers, 
which  assigned  primary  responsibility 
for  administering  the  compensation 
program  to  the  Department  of  Labor 
("DOL").  65  FR  77,487  (Dec.  7,  2000). 
DOL  published  an  interim  final  rule 
governing  its  administration  of 
EEOICPA  on  May  25,  2001  (20  CFR 
Parts  1  and  30). 

The  Executive  Order  directed  the 
Department  of  Health  and  Human 
Services  ("HHS")  to  perform  several 
technical  and  policymaking  roles  in 
support  of  the  DOL  program: 

11)  HHS  is  to  develop  guidelines  to  be 
used  by  DOL  to  assess  the  likelihood 
that  an  employee  with  cancer  developed 
that  cancer  as  a  result  of  exposure  to 
radiation  in  performing  his  or  her  duties 
at  a  DOE  facility  or  Atomic  Weapons 
Employer  ("AWE")  facility.  These 
"Probability  of  Causation"  guidelines 
are  the  subject  of  this  final  rule,  and 
were  initially  proposed  for  public 
conunent  in  a  notice  of  proposed 
rulemaking  published  on  October  5, 
2001. 

(2)  HHS  is  also  to  establish  methods 
to  estimate  radiation  doses  ("dose 
reconstruction")  for  certain  individuals 
with  cancer  applying  for  benefits  under 
the  DOL  program,  and  HHS  is  to 
implement  these  methods  in  a  program 
of  dose  reconstruction  for  EEOICPA 
claims.  HHS  published  these  methods 
as  an  interim  final  rule  under  42  CFR 
part  82  on  October  5,  2001,  and  is 
publishing  them  as  a  final  rule 
simultaneously  in  this  issue  of  the 
Federal  Register.  HHS  is  presently 
applying  these  methods  to  conduct  the 
program  of  dose  reconstruction  required 
by  EEOICPA. 

(3)  HHS  is  to  staff  the  Advisory  Board 
on  Radiation  and  Worker  Health  and 
provide  it  with  administrative  and  other 
necessary  support  services.  The  Board, 

a  federal  advisory  committee,  was 
appointed  by  the  President  in  November 
2001.  It  was  first  convened  on  January 
22,  2001,  and  is  advising  HHS  in 
implementing  its  roles  under  EEOICPA 
described  here. 

(4)  Finally,  HHS  is  to  develop  and 
apply  procedures  for  considering 
petitions  by  classes  of  employees  at 
DOE  or  AWE  facilities  seeking  to  be 
added  to  the  Special  Exposure  Cohort 
established  under  EEOICPA.  Employees 
included  in  the  Special  Exposiue  Cohort 


who  have  a  specified  cancer  and  meet 
other  conditions,  as  defined  by 
EEOICPA  and  DOL  regulations  (20  CFR 
30),  qualify  for  compensation  under 
EEOICPA.  HHS  has  developed  proposed 
procedxu-es  for  considering  Special 
Exposiue  Cohort  petitions  which  will  be 
published  soon  in  the  Federal  Register. 
HHS  will  obtain  public  comment  and  a 
review  by  the  Advisory  Board  on 
Radiation  and  Worker  Health  before 
these  procedures  are  made  final  and 
implemented. 

As  provided  for  under  42  U.S.C. 
7384p,  HHS  is  implementing  its 
responsibilities  with  the  assistance  of 
the  National  Institute  for  Occupational 
Safety  and  Health  ("NIOSH"),  an 
institute  of  the  Centers  for  Disease 
Control  and  Prevention.  HHS. 

B.  Purpose  of  Probability  of  Causation 
Guidelines 

Under  EEOICPA.  a  covered  employee 
seeking  compensation  for  cancer,  other 
than  as  a  member  of  the  Special 
Exposiu^e  Cohort  seeking  compensation 
for  a  specified  cancer,  is  eligible  for 
compensation  only  if  DOL  determines 
that  the  cancer  was  "at  least  as  likely  as 
not"  (a  50%  or  greater  probability) 
caused  by  radiation  doses  incurred  in 
the  performance  of  duty  while  working 
for  DOE  and/or  an  atomic  weapons 
employer  (AWE)  facility.  These 
guidelines  provide  DOL  with  the 
procedure  to  make  these 
determinations,  and  specify  the 
information  DOL  will  use. 

HHS  notes  that  EEOICPA  does  not 
authorize  the  establishment  of  new 
radiation  protection  standards  through 
the  promulgation  of  these  guidelines, 
and  these  guidelines  do  not  constitute 
such  new  standards. 

C.  Statutory  Requirements  for 
Probability  of  Causation  Guidelines 

EEOICPA  has  several  general 
requirements  concerning  the 
development  of  these  guidelines.  It 
requires  the  guidelines  provide  for 
determinations  that  are  based  on  the 
radiation  dose  received  by  the 
employee,  incorporating  the  methods  of 
dose  reconstruction  to  be  established  by 
HHS.  It  requires  determinations  be 
based  on  the  upper  99  percent 
confidence  interval  of  the  probability  of 
causation  in  the  radioepidemiological 
tables  published  under  section  7(b)  of 
the  Orphan  Drug  Act  (42  U.S.C.  241 
note),  as  such  tables  may  be  updated. 
EEOICPA  also  requires  HHS  to  consider 
the  type  of  cancer,  past  health-related 
activities,  the  risk  of  developing  a 
radiation-related  cancer  from  workplace 
exposure,  and  other  relevant  factors.  42 
U.S.C.  7384n(c).  It  is  also  important  to 
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note  EEOICPA  does  not  include  a 
requirement  limiting  the  types  of 
cancers  to  be  considered  radiogenic  for 
these  guidelines. 

D.  Understanding  Probability  of 
Causation 

Probability  of  Causation  is  a  technical 
term  generally  meaning  an  estimate  of 
the  percentage  of  cases  of  illness  caused 
by  a  health  hazard  among  a  group  of 
persons  exposed  to  the  hazard.  This 
estimate  is  used  in  compensation 
programs  as  an  estimate  of  the 
probability  or  likeUhood  that  the  illness 
of  an  individual  member  of  that  group 
was  caused  by  exposure  to  the  health 
hazard.  Other  terms  for  this  concept 
include  "assigned  share"  and 
"attributable  risk  percent'. 

In  this  rule,  the  potential  hazard  is 
ionizing  radiation  to  which  U.S.  nuclear 
weapons  workers  were  exposed  in  the 
performance  of  duty;  the  illnesses  are 
specific  types  of  cancer.  The  probability 
of  causation  (PC)  is  calculated  as  the 
risk  of  cancer  attributable  to  radiation 
exposure  (RadRisk)  divided  by  the  sum 
of  the  baseline  risk  of  cancer  to  the 
general  population  (BasRisk)  plus  the 
risk  attributable  to  the  radiation 
exposure,  then  multiplied  by  100 
percent,  as  follows:    . 


RadRisk 


-X 100%  =  PC 


RadRisk  +  BasRisk 
This  calculation  provides  a  percentage 
estimate  between  0  and  100  percent, 
where  0  would  mean  0  likelihood  that 
radiation  caused  the  cancer  and  100 
'    would  mean  100  percent  certainty  that 
radiation  caused  the  cancer. 

Scientists  evaluate  the  likelihood  that 
radiation  caused  cancer  in  a  worker  by 
using  medical  and  scientific  knowledge 
about  the  relationship  between  specific 
types  and  levels  of  radiation  dose  and 
the  frequency  of  cancers  in  exposed 
populations.  Simply  explained,  if 
research  determines  that  a  specific  type 
of  cancer  occurs  more  frequently  among 
a  population  exposed  to  a  higher  level 
of  radiation  than  a  comparable 
population  (a  population  with  less 
radiation  exposure  but  similar  in  age. 
gender,  and  other  factors  that  have  a 
role  in  health),  and  if  the  radiation 
exposure  levels  are  known  in  the  two 
populations,  then  it  is  possible  to 
estimate  the  proportion  of  cancers  in  the 
exposed  population  that  may  have  been 
caused  by  a  given  level  of  radiation. 
If  scientists  consider  this  research 
sufficient  and  of  reasonable  quality, 
they  can  then  translate  the  findings  into 
a  series  of  mathematical  equations  that 
estimate  how  much  the  risk  of  cancer  in 
a  population  would  increase  as  the  dose 


of  radiation  incurred  by  that  population 
increases.  The  series  of  equations, 
known  as  a  dose-response  or 
quantitative  risk  assessment  model,  may 
also  take  into  account  other  health 
factors  potentially  related  to  cancer  risk, 
such  as  gender,  smoking  historv'.  age  at 
exposure  (to  radiation),  and  time  since 
exposure.  The  risk  models  can  then  be 
applied  as  an  imperfect  but  reasonable 
approach  to  determine  the  likelihood 
that  the  cancer  of  an  individual  worker 
was  caused  by  his  or  her  radiation  dose. 

E.  Development  and  Use  of  the 
RadioEpidemiological  Tables  and 
Interactive  RadioEpidemiological 
Program 

In  1985,  in  response  to  a 
congressional  mandate  in  the  Orphan 
Drug  Act,  a  panel  established  by  the 
National  Institutes  of  Health  developed 
a  set  of  Radioepidemiological  Tables. 
The  tables  serve  as  a  reference  tool 
providing  probability  of  causation 
estimates  for  individuals  with  cancer 
who  were  exposed  to  ionizing  radiation. 
Use  of  the  tables  requires  information 
about  the  person's  dose,  gender,  age  at 
exposure,  date  of  cancer  diagnosis  and 
other  relevant  factors.  The  tables  are 
used  by  the  Department  of  Veterans 
Affairs  (DVA)  to  make  compensation 
decisions  for  veterans  with  cancer  who 
were  exposed  in  the  performance  of 
duty  to  radiation  from  atomic  weapon 
detonations. 

The  primary  source  of  data  for  the 
1985  tables  is  research  on  cancer-related 
deaths  occurring  among  Japanese  atomic 
bomb  survivors  from  World  War  II. 

The  1985  tables  are  presently  being 
updated  by  the  National  Cancer  Institute 
(NCI)  and  the  Centers  for  Disease 
Control  and  Prevention  '  to  incorporate 
progress  in  research  on  the  relationship 
between  radiation  and  cancer  risk.  The 
draft  update  has  been  reviewed  by  the 
National  Research  Council  -  and  by 
NIOSH.  DOL  will  employ  the  updated 
version  of  the  tables,  with  modifications 
important  to  claims  under  EEOICPA 
(described  below  under  "G"  and  in 
response  to  public  comments  under 
"II"),  as  a  basis  for  determining 
probability  of  causation  for  employees 
covered  under  EEOICPA. 

A  major  scientific  change  achieved  by 
this  update  is  the  use  of  risk  models 
developed  from  data  on  the  occurrence 
of  cancers  (cases  of  illness)  rather  than 
the  occurrence  of  cancer  deaths  among 


1  Draft  Report  of  the  NCI-CDC  Working  Group  to 
Revise  the  1985  NIH  Radioepidemiological  Tables. 
May  31.  2000. 

-  A  Review  of  the  Draft  Report  of  the  NCI-CDC 
Working  Group  to  Revise  the  '1985 
Radioepidemiological  Tables",  National  Research 
Council. 


Japanese  atomic  bomb  survivors.  The 
risk  models  are  further  improved  by 
being  based  on  more  current  data  as 
well.  Many  more  cancers  have  been 
modeled  in  the  revised  report.  The  new 
risk  models  also  take  into  account 
factors  that  modify  the  effect  of 
radiation  on  cancer,  related  to  the  type 
of  radiation  dose,  the  amount  of  dose, 
and  the  timing  of  the  dose. 

A  major  technological  change 
accompanying  this  update,  which 
represents  a  scientific  improvement,  is 
the  production  of  a  computer  software 
program  for  calculating  probability  of 
causation.  This  software  program, 
named  the  Interactive 
RadioEpidemiological  Program  (IREP), 
allows  the  user  to  apply  the  NCI  risk 
models  directly  to  data  on  an  individual 
employee.  This  makes  it  possible  to 
estimate  probability  of  causation  using 
better  quantitative  methods  than  could 
be  incorporated  into  printed  tables.  In 
particular.  IREP  allows  the  user  to  take 
into  account  uncertainty  concerning  the 
information  being  used  to  estimate 
probability  of  causation.  There  typically 
is  uncertainty  about  the  radiation  dose 
levels  to  which  a  person  has  been 
exposed,  as  well  as  uncertainty  relating 
levels  of  dose  received  to  levels  of 
cancer  risk  observed  in  study 
populations. 

Accounting  for  uncertainty  is 
important  because  it  can  have  a  large 
effect  on  the  probability  of  causation 
estimates.  DVA.  in  their  use  of  the  1985 
Radioepidemiological  Tables,  uses  the 
probability  of  causation  estimates  found 
in  the  tables  at  the  upper  99  percent 
credibility  limit  This  means  when  DV,^ 
determines  whether  the  cancer  of  a 
veteran  was  more  likely  than  not  caused 
by  radiation,  they  use  the  estimate  that 
is  99  percent  certain  to  be  greater  than 
the  probability  that  would  be  calculated 
if  the  information  on  dose  and  the  risk 
model  were  perfectly  accurate. 
Similarlv,  these  HHS  guidelines,  as 
required  by  EEOICPA.  will  use  the 
upper  99  percent  credibility  limit  to 
determine  whether  the  cancers  of 
employees  are  at  least  as  likely  as  not 
caused  by  their  occupational  radiation 
doses.  42  U.S.C.  7384n(c)(3)(A).  This 
will  help  minimize  the  possibility  of 
denying  compensation  to  claimants 
under  EEOICPA  for  those  employees 
with  cancers  likely  to  have  been  caused 
by  occupational  radiation  exposures. 

F.  Use  of  IREP  for  Energy  Employees 
The  risk  models  developed  by  NCI 
and  CDC  for  IREP  provide  the  primary 
basis  for  developing  guidelines  for 
estimating  probability  of  causation 
under  EEOICPA.  They  directly  address 
33  cancers  and  most  types  of  radiation 
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exposure  relevant  to  employees  covered 
by  EEOICPA.  These  models  take  into 
account  the  employee's  cancer  type, 
year  of  birth,  year  of  cancer  diagnosis, 
and  exposure  information  such  as  years 
of  exposure,  as  well  as  the  dose  received 
from  gamma  radiation,  x  rays,  alpha 
radiation,  beta  radiation,  and  neutrons 
during  each  year.  Also,  the  risk  model 
for  lung  cancer  takes  into  account 
smoking  history  and  the  risk  model  for 
skin  cancer  takes  into  accotmt  race/ 
ethnicity.  None  of  the  risk  models 
explicitly  accounts  for  exposure  to  other 
occupational,  environmental,  or  dietary 
carcinogens.  Models  accounting  for 
these  factors  have  not  been  developed 
and  may  not  be  possible  to  develop 
based  on  existing  research.  Moreover, 
DOL  could  not  consistently  or 
efficiently  obtain  the  data  required  to 
make  use  of  such  models. 

IREP  models  do  not  specifically 
include  cancers  as  defined  in  their  early 
stages:  carcinoma  in  situ  (CIS).  These 
lesions  are  becoming  more  frequently 
diagnosed,  as  the  use  of  cancer 
screening  tools,  such  as  mammography, 
have  increased  in  the  general 
population.  The  risk  factors  and 
treatment  for  CIS  are  frequently  similar 
to  those  for  malignant  neoplasms,  and, 
while  controversial,  there  is  growing 
evidence  that  CIS  represents  the  earliest 
detectable  phase  of  malignancy.' 
Therefore,  for  determining 
compensation  under  EEOICPA.  HHS 
requires  that  CIS  be  treated  as  a 
malignant  neoplasm  of  the  specified 
site. 

Cancers  identified  by  their  secondary 
sites  (sites  to  which  a  malignant  cancer 
has  spread),  when  the  primar\'  site  is 
unknown,  raise  another  issue  for  the 
application  of  IREP.  This  situation  will 
most  commonly  arise  when  death 
certificate  information  is  the  primarv' 
source  of  a  cancer  diagnosis.  It  is 
accepted  in  medicine  that  cancer- 
causing  agents  such  as  ionizing 
radiation  produce  primary  cancers.  This 
means,  in  a  case  in  which  the  primary 
site  of  cancer  is  unknown,  the  primary 
site  must  be  established  by  inference  to 
estimate  probability  of  causation. 

HHS  establishes  such  assigimients  in 
these  guidelines,  based  on  an  evaluation 


'  Kerlikowske.  K.  )  Barclay.  D  Grady.  E.\  Sickles, 
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transitional  cell  carcinoma  of  the  bladder  in  a 
simian  virus  40  T-antigen  transgenic  mouse 
model."  Am.  (.  Pathol.  157805-813.  2000. 

Correa  P.  "Morphology  and  natural  history  of 
cancer  precursors "  Chapter  4  in:  Cancer 
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of  the  relationship  between  primary  and 
secondary  cancer  sites  using  the 
National  Center  for  Health  Statistics 
(NCHS)  Mortality  Database  for  years 
1995-1997.  Because  national  cancer 
incidence  databases  (e.g.,  the  National 
Cancer  Institute's  Surveillance, 
Epidemiology  and  End  Results  program) 
do  not  contain  information  about  sites 
of  metastasis,  the  NCHS  database  is  the 
best  available  data  source  at  this  time  to 
assign  the  primary  site(s)  most  likely  to 
have  caused  the  spread  of  cancer  to  a 
known  secondary  site.  For  each 
secondary  cancer,  HHS  identified  the 
set  of  primary  cancers  producing 
approximately  75%  of  that  secondary 
cancer  among  the  U.S.  population 
(males  and  females  were  considered 
separately).  The  sets  are  tabulated  in 
this  rule  (Table  1).  DOL  will  determine 
the  final  assignment  of  a  primary  cancer 
site  for  an  individual  claim  on  a  case- 
by-case  basis,  as  the  site  among  possible 
primary  sites  which  results  in  the 
highest  probability  of  causation 
estimate. 

Employees  diagnosed  with  two  or 
more  primary  cancers  also  raise  a 
special  issue  for  determining  probability 
of  causation.  Even  under  the 
assumption  that  the  biological 
mechanisms  by  which  each  cancer  is 
caused  are  unrelated,  uncertainty 
estimates  about  the  level  of  radiation 
delivered  to  each  cancer  site  will  be 
related.  While  fully  understanding  this 
situation  requires  statistical  training,  the 
consequence  has  simple  but  important 
implications.  Under  this  rule,  instead  of 
determining  the  probability  that  each 
cancer  was  caused  by  radiation 
independently,  DOL  will  perform  an 
additional  statistical  procedure 
following  the  use  of  IREP  to  determine 
the  probability  that  at  least  one  of  the 
cancers  was  caused  by  the  radiation. 
This  approach  is  important  to  the 
claimant  because  it  would  determine  a 
higher  probability  of  causation  than 
would  be  determined  for  either  cancer 
individually. 

G.  Limitations  of  IREP  for  Energy 
Employees 

NCI  is  developing  IREP  to  serve  the 
needs  of  DVA  in  deciding  cancer 
compensation  claims  for  veterans.  This 
means  IREP  has  to  be  adapted  in  various 
ways  to  meet  the  needs  of  DOL,  because 
the  radiation  exposure  experience  of 
employees  covered  by  EEOICPA  differs 
substantially. 

Some  employees  covered  by  EEOICPA 
were  exposed  to  radon  and  other 
sources  of  high  linear  energy  transfer 
(LET)  radiation.  This  type  of  radiation 
exposure  has  unique  properties  affecting 
cancer  risk,  which  are  not  addressed  in 


the  risk  models  included  in  IREP. 
Specifically,  the  IREP  risk  models  do 
not  accoimt  for  a  possible  inverse  dose- 
rate  effect  for  high-LET  radiation 
exposures.  This  effect  means  at  any 
particular  dose  level,  especially  higher 
dose  levels,  a  dose  of  high  LET  radiation 
incurred  gradually  over  time  is  more 
likely  to  cause  cancer  than  the  same 
total  dose  incurred  quickly  or  at  once. 
A  substantial  body  of  research  supports 
this  finding,  including  studies  of 
luanium  miners,  ■*  patients  exposed  to 
bone-seeking  radium  alpha  particles,^ 
and  research  on  the  cancer  effects  of 
high  LET  radiation  in  animals."  Because 
high-LET  radiation  is  an  important  type 
of  radiation  exposure  among  employees 
covered  by  EEOICPA,  NIOSH  has 
modified  IREP  to  include  uncertainty 
associated  with  the  assumption  of  an 
inverse  dose-rate  effect  for  these 
exposures. 

The  DOE  workforce  has  been  exposed 
to  various  types  of  neutron  energies  and 
these  exposures  are  frequently 
documented  in  the  worker's  dosimetry 
records.  The  relative  biological 
effectiveness  (RBE)  of  radiation 
exposure,  a  factor  in  cancer  risk  models 
that  accounts  for  the  differing  level  of 
cancer  risk  associated  with  different 
forms  of  radiation,  varies  as  a  function 
of  neutron  energy.^  This  variation  in 
RBE  related  to  differing  neutron  energy 
is  not  accounted  for  in  the  current 
version  of  IREP,  which  contains  a  single 
neutron  RBE  distribution.  Therefore, 
NIOSH  has  modified  IREP  for  DOE 
workers  to  include  different  RBE 
distributions  for  neutrons  of  various 
energies. 

The  currently  public  draft  of  IREP 
does  not  incorporate  a  unique  lung 
cancer  model  for  radon  exposure,  which 
is  an  important  exposure  for  some 
workers  covered  imder  EEOICPA.  Using 
epidemiologic  evidence  on  the  lung 
carcinogenicity  of  radon  exposures,  NCI 


-"Homung  RW,  Meinhardt  T).  Quantitative  risk 
assessment  of  lung  cancer  in  U.S.  uranium  miners. 
Health  Phys  52:  417-430,  1987. 

Lubin  JH.  Boice  JD  jr.  Edling  C.  et  al.  Radon- 
exposed  underground  miners  and  the  inverse  dose- 
rate  (protraction  enhancement)  effects.  Health  Phys 
69:494-550.  1995. 

'  Mays  CW,  Spiess  H.  Bone  sarcomas  in  patients 
given  radium-224.  In:  Radiation  Carcinogenesis: 
Epidemiology  and  Biological  Significance.  Boice  JD 
Jr.  Fraumeni  JF  Jr  (eds):  New  York:  Raven  Press,  pp 
241-252. 1984. 

''Luebeck  EG,  Curtis  SB,  Cross  FT,  Moolgavkar 
SH.  Two-stage  model  of  radon-induced  malignant 
lung  tumors  in  rats:  effects  of  cell  killing.  Radiat. 
Res.  145:163-173,  1996. 

Hall  EJ,  Miller  RC.  Brenner  D).  Neoplastic 
transformation  and  the  inverse  dose-rate  effect  for 
neutrons.  Radiat.  Res.  128  (Suppl):  S75-S80.  1991. 

"  International  Commission  on  Radiological 
Protection  (ICRP)  60:  "1990  Recommendations  of 
the  International  Commission  on  Radiological 
Protection."  Ann.  ICRP  21  (1-3):  1-201. 
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has  incorporated  a  lung  cancer  model 
for  radon  exposures  into  IREP.  The  data 
source  for  this  model  is  the  analysis 
conducted  by  the  federal  Radiation 
Exposure  Compensation  Act 
Committee.* 

NIOSH  has  changed  IREP  to  modify 
an  assumption  for  non-leukemia  cancers 
that  low-level  acute  radiation  doses 
(defined  in  IREP  as  doses  between  3  and 
30  cSv)  cause  less  risk,  per  unit  of  dose, 
than  higher  level  acute  doses.  NIOSH 
wrill  use  an  uncertainty  distribution  for 
the  dose  and  dose  rate  effectiveness 
factor  (DDREF)  that  more  heavily 
weights  a  DDREF  of  one,  reducing  the 
distinction  in  risk  effects  for  low-level 
acute  doses.  A  recent  study  of  the 
Japanese  atomic  bomb  siuvivors 
supports  this  change.'' 

Additionally,  some  employees 
covered  by  EEOICPA  were  required,  as 
a  condition  of  employment,  to  undergo 
routine  medical  screening  with  x  rays. 
The  dose  resulting  from  these  x  rays 
will  be  included  in  their  dose 
reconstruction.  This  required  NIOSH  to 
add  to  IREP  an  RBE  distribution 
appropriate  to  the  low-energy  form  of 
radiation  produced  from  some  of  these 
X  rays. '" 

Research  has  found  bone  cancer  risk 
substantially  and  significantly  elevated 
among  animals  and  himians  exposed  to 
certain  forms  of  high-LET  radiation. ' ' 
Although  Japanese  A-bomb  survivor  risk 
models  for  bone  cancer  have  been  used 
for  a  plutonium  risk  assessment, '-  they 
are  based  on  highly  unstable  risk 
models.  Therefore,  NIOSH  is  using  in 
IREP  the  risk  model  recommended  in 
the  NCI-IREP  documentation,  which  is 
based  on  all  residual  cancers,  including 
bone. 

Limitations  of  current  research  and 
development  have  prevented  NIOSH 
from  considering  and  implementing  all 


"Final  Report  of  the  Radiation  Exposure 
Compensation  Act  Committee,  submitted  to  the 
Human  Radiation  Interagency  Working  Group.  luh 
1996  (Appendix  A).  30  pp  (plus  Figures). 

"Pierce  D.A  and  Preston  DL  "Radiation-relaled 
cancer  risks  at  low  doses  among  atomic  bomb 
survivors."  Radiat.  Res.  154:178-186.  2000. 

"'ICRl'  Report  40:  The  quality  factor  in  radiation 
protection.  Internat  Commission  on  Radiat.  L'nils 
and  Meas..  33  pp.  1986. 

Hall  EI.  -Linear  energy  transfer  and  relative 
biological  effectiveness"  Chapter  9  in  Radiobiology 
for  the  Radiobiologist.  4th  Edition.  Philadelphia: 
I.B.  Lippincott.  1994. 

'  '■  International  .Agency  for  Research  on  Cancer 
(lARC).  lARC  Monographs  on  the  Evaluation  of 
Carcinogenic  Risks  to  Humans.  Vol.  78  Ionizing 
Radiation.  Part  2:  Some  Internally  Deposited 
Radionuclides.  Lyon.  France:  LARC  Press.  595  pp. 
2001. 

i-Grogan  HA.  Sinclair  WK.  and  Voilleque  PG. 
"Risks  of  fatal  cancer  from  inhalation  of 
239.240plutonium  bv  humans:  a  combined  four- 
method  approach  with  uncertainty  evaluation" 
Health  Physics  80:447-461.  2001.' 


possible  improvements  to  IREP  at  this 
time.  In  the  future,  NIOSH  may  make 
additional  changes  in  IREP  to  address 
differences  in  radiation-related  cancer 
risk  between  Japanese  atomic  bomb 
survivors  and  employees  involved  in 
nuclear  weapons  production.  Some 
research  has  shown  substantial 
differences  in  risk  for  certain  cancers, 
such  as  brain  cancer  and  multiple 
myeloma  '^  The  radiation-related  risk  of 
these  cancers  is  significantly  elevated 
among  employees  involved  in  nuclear 
weapons  production,  whereas  it  is  not 
among  the  Japanese  study  population. 
The  IREP  risk  models  for  these  cancers 
were  produced  using  data  from  the 
Japanese  study  population. 

Similarly,  it  may  be  possible  to 
improve  the  fit  of  IREP  risk  models  to 
employees  covered  by  EEOICPA  with 
respect  to  differences  between  the 
frequency  of  certain  cancers  in  the 
general  population  in  the  United  States 
versus  Japan.  The  IREP  risk  models 
include  a  simplistically  derived  factor 
{risk  transfer)  that  accounts  for  these 
differences,  based  on  expert  judgment. 
For  some  cancers,  such  as  breast  and 
stomach  cancer,  sufficient  research  may 
exist  to  improve  this  factor.  In  addition, 
where  current  IREP  risk  models  could 
be  replaced  with  risk  models  based  on 
studies  of  U.S.  DOE  workers,  or  other 
U.S.  populations,  this  factor  could  be 
omitted  entirely.  The  potential  future 
use  of  risk  models  based  on  studies  of 
U.S.  DOE  workers  may  also  eliminate 
limitations  arising  because  data  are 
sparse  for  certain  cancers  among  the 
Japanese  atomic  bomb  sur\'ivors.  such 
as  most  specific  types  of  leukemia. 
Using  data  on  the  Japanese  cohort,  the 
effect  on  risk  of  age  at  time  of  exposure 
to  radiation,  an  important  modifier  of 
leukemia  risk,  cannot  be  estimated  for 
specific  types  of  leukemia,  except 
chronic  myeloid  leukemia.  It  can  only 
be  estimated  for  other  leukemia  types  by 
using  a  general  leukemia  model  that 
combines  data  from  cases  of  different 
types  of  leukemia. 
"  Finally,  NIOSH  may  make 
modifications  in  cancer  risk  models  in 
IREP,  as  appropriate  and  if  feasible,  to 
account  for  the  changing  frequency 
among  the  general  population  (baseline 
rates)  of  certain  types  of  cancer  in  the 
United  States.  Certain  types  of  cancer 
{e.g.,  lung  cancer  among  women,  breast 


n  Alexander  V  and  DiMarcp  |H.  "Reappraisal  of 
brain  tumor  risk  among  I'.S.  nuclear  workers:  a  10- 
year  review  "  Occupational  Medicine:  .State  of  the 
Art  Reviews  16(2)289-315.  2001. 

Cardis  E.  Gilbert  ES.  Carpenter  L.  et  al.  "Effects 
of  low  doses  and  low  dose  rates  of  external  ionizing 
radiation:  cancer  mortality  among  nuclear  industry 
workers  in  three  countries."  Radiat.  Res.  142:117- 
132.1995. 


cancer)  have  become  more  frequent  in 
recent  decades.  Similarly.  NIOSH  may 
make  modifications  in  cancer  risk 
models  to  reflect  the  differing  frequency 
of  certain  types  of  cancer  among 
different  racial  and  ethnic  groups  in  the 
United  States  (e.g.,  multiple  myeloma). 
The  effect  of  these  modifications,  at 
such  time  as  they  may  become  available, 
would  be  to  improve  the  accuracy  of 
probability  of  causation  estimates. 

H.  Procedures  for  Review  and  Public 
Comment  on  NIOSH-IREP 

As  described  under  Section  G  above, 
some  current  and  potential  future 
changes  to  the  cancer  risk  models  in 
IREP  are  particularly  appropriate  for 
addressing  the  radiation  exposures  and 
statutory  requirements  of  claimants 
under  EEOICPA.  As  a  result,  the  version 
of  IREP  to  include  NIOSH  modifications 
will  be  unique  and  distinguished  as 
"NIOSH-IREP  "  This  version,  which 
DOL  will  use  to  estimate  probability  of 
causation  under  EEOICPA.  will  be 
reviewed  bv  the  Advisor.-  Board  on 
RadiaUon  and  Worker  Health.  NIOSH- 
IREP  is  available  for  public  review  on 
the  NIOSH  homepage  at;  wuTv.cdc.gov/ 
niosh/ocas/ocasirep/html.  It  includes 
documentation  of  underlying  risk 
models  and  calculations.  The  public  can 
obtain  complete  information  about 
NIOSH-IREP  by  contacting  NIOSH  at  its 
toll-free  telephone  information  ser\ice: 
l_800-35-N10SH  (1-800-356^674), 

The  public  may  comment  on  NIOSH- 
IREP  at  any  time.  Comments  can  be 
submitted  bv  e-mail  to 
OCAS<Q'CDCGOV.  or  by  mailing  written 
comments  to:  NIOSH-IREP  Comments. 
National  Institute  for  Occupational 
Safety  and  Health.  4676  Columbia 
Parkway.  MS-R45.  Cincinnati,  Ohio 
45226.  All  comments  will  be 
considered.  In  addition.  NIOSH  will 
fonvard  all  substantive  comments  to  the 
Advisory  Board  on  Radiation  and 
Worker  Health,  which  will  have  an 
ongoing  role  to  review  and  advise 
NIOSH  on  possible  changes  to  NIOSH- 
IREP.  as  described  in  this  rule, 

/  Operating  Guide  for  NIOSH-IREP 

DOL  will  use  procedures  specified  in 
the  NIOSH-IREP  Operating  Guide  to 
calculate  probability  of  causation 
estimates  under  EEOICPA,  The  guide 
provides  current,  step-by-step 
instructions  for  the  operation  of 
NIOSH-IREP.  The  procedures  include 
entering  personal,  diagnostic,  and 
exposure  data;  setting/confirming 
appropriate  values  for  variables  used  in 
calculations;  conducting  the  calculation; 
and.  obtaining,  evaluating,  and 
reporting  results 
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An  initial  version  of  the  NIOSH-IREP 
Operating  Guide  is  available  to  the 
public  online  on  the  NIOSH  homepage 
at:  www.cdc.gov/niosh/ocas/ocasirep/ 
html.  The  public  can  obtain  printed 
copies  by  contacting  NIOSH  at  its  toll- 
free  telephone  information  service:  1- 
800-35-NlOSH  (1-800-35&-4674). 

n.  Summary  of  Public  Comments 

On  October  5.  2001,  HHS  proposed 
guidelines  for  determining  probability 
of  causaUon  under  EEOICPA  (42  CFR 
81;  see  66  FR  50967).  HHS  initially 
solicited  public  comments  from  October 
5  to  December  4,  2001.  The  public 
comment  period  was  reopened 
subsequently  from  January  17,  2002  to 
January  23,  2002  for  public  comments, 
and  from  January  17,  2002  to  February 
6,  2002.  for  comments  from  the 
Advisory  Board  on  Radiation  and 
Worker  Health  (67  FR  2397). 

HHS  received  comments  from  12 
organizations  and  24  individuals. 
Organizations  commenting  included 
several  labor  unions  representing  DOE 
workers,  a  community  based 
organization,  an  administrative  office  of 
the  University  of  California,  several 
DOE  contractors,  and  several  federal 
agencies.  A  summary  of  these  comments 
and  HHS  responses  is  provided  below. 
These  are  organized  by  general  topical 
area. 

A.  Appropriateness  of  Adapting 
Compensation  Policy  Used  for  Atomic 
Veterans 

One  commenter  requested 
explanation  of  ibe  appropriateness  of 
adapting  existing  compensation  policy 
for  atomic  veterans  to  a  compensation 
program  for  nuclear  weapons  workers. 
The  comment  appears  to  question 
whether  this  existing  policy  for  atomic 
veterans  is  an  appropriate  starting  point 
from  which  to  develop  compensation 
policy  under  EEOICPA.  In  the  notice  of 
proposed  rulemaking,  HHS  had 
solicited  public  comment  on  whether  it 
had  appropriately  adapted 
compensation  policy  for  atomic  veterans 
to  meet  the  needs  of  this  workforce, 
which  has  a  substantially  different 
occupational  and  radiation  exposure 
experience. 

Congress  determined  the  veteran's 
compensation  policy  as  a  starting  point 
for  HHS.  It  did  so  by  requiring  the 
determination  of  probability  of 
causation  based  on  radiation  doses  and 
the  use  of  the  NIH  Radioepidemiological 
Tables,  and  by  requiring  that  the  cancer 
covered  in  a  claim  be  determined  to  be 
.  "at  least  as  likely  as  not"  caused  by 
radiation  doses  incurred  in  the 
performance  of  duty,  based  on  the  upper 
99  percent  credibility  limit.  These  are 


defining  features  of  compensation 
policy  for  atomic  veterans. 

The  public  should  also  recognize  that 
the  Radioepidemiological  Tables 
required  years  to  initially  develop  and 
then  additional  years  to  update  (the 
update  is  not  completed).  Without  this 
critical,  highly  sophisticated  element 
developed  for  the  veterans'  program,  it 
would  not  have  been  possible  to 
establish  and  implement  a  policy  for 
nuclear  weapons  workers  in  a  timely 
fashion. 

HHS  adapted  these  policies  for 
nuclear  weapons  workers  through  two 
prominent  measures,  discussed  in  the 
notice  of  proposed  rulemaking  and 
below.  HHS  included  provisions  to 
allow  NIOSH  to  adapt  the  cancer  risk 
models  in  the  latest  version  of  the  NIH 
Radioepidemiological  Tables  to  reflect 
the  unique  radiation  exposure 
experience  of  nuclear  weapons  workers. 
And  HHS  established  transparent, 
objective  procedures  for  DCDL  to  handle 
a  variety  of  circumstances  in  which 
various  information  relevant  to 
determining  probability  of  causation 
will  be  unknown.  The  majority  of 
comments  received  on  this  rule  suggest 
most  commenters  view  as  appropriate 
the  measures  HHS  has  taken  to  adapt 
existing  compensation  policy  to  this 
new  program. 

B.  Compensability 

Various  comments  relating  to  the  use 
of  these  guidelines  were  received. 
Specifically,  HHS  received  comments 
on:  awarding  compensation  based  upon 
a  proportional  level  of  probability  of 
causation;  the  use  of  the  upper  99 
percent  confidence  limit  to  estimate 
probability  of  causation;  awarding 
compensation  for  employees  who 
incurred  radiation  doses  within 
regulated  radiation  safety  limits; 
automatically  qualifying  employees  who 
incurred  doses  in  excess  of  the 
maximum  allowable  radiation  dose 
under  Atomic  Energy  Commission 
regulations;  waiving  dose  reconstruction 
and  probability  of  causation  for 
employees  with  rare  cancers;  and 
automatically  compensating  employees 
for  whom  DOE  is  unwilling  or  unable  to 
provide  employment  records. 

The  development  and  use  of  these 
guidelines  for  determining 
compensability  and  the  benefit  structure 
are  statutorily  mandated  and  therefore 
these  comments  were  not  adopted. 

One  commenter  suggested  prohibiting 
the  use  of  probability  of  causation 
findings  as  proof  of  fault  in  litigation. 
This  suggestion  was  not  adopted 
because  prohibiting  the  use  of 
probability  of  causation  findings  for 
litigation  purposes  is  not  authorized  by 


the  statute.  However,  because  these 
findings  will  be  based  on  NIOSH  dose 
reconstructions,  which  will  not  always 
produce  complete  or  best  estimates  of 
the  actual  doses  received  by  an 
individual,  '*  HHS  does  not  believe 
these  findings  should  be  used  for  any 
purpose  other  than  the  adjudication  of 
claims  under  EEOICPA. 

C.  Need  for  Peer  Review 

Several  commenters  recommended 
that  HHS  obtain  peer  review  of  the 
cancer  risk  models  that  comprise 
NIOSH-IREP,  and  of  changes  to 
NIOSH-IREP,  as  it  is  updated  based  on 
progress  in  the  underlying  sciences. 
Several  commenters  recognized  that  the 
Advisory  Board  on  Radiation  and 
Worker  Health  is  intended  by  HHS  as 
one  means  of  obtaining  such  peer 
review,  but  the  commenters  raised 
concerns  about  whether  the  Board 
would  have  sufficient  expertise  for  this 
purpose. 

HHS  recognizes  the  importance  of 
peer  review.  Consequently,  as  indicated 
above,  the  National  Cancer  Institute 
obtained  peer  review  of  IREP  by  the 
National  Research  Council.  NCI  and 
NIOSH  have  made  modifications  in 
IREP  consistent  with  this  peer  review. 
NIOSH  has  also  obtained  peer-review  by 
independent  subject  matter  experts  of 
changes  developed  by  NIOSH  to  adapt 
IREP  to  the  experience  of  nuclear 
weapons  workers.  These  peer-reviews 
are  posted  on  the  NIOSH  website  and 
are  also  available  to  the  public  by 
request. 

hi  addition,  the  Advisory  Board  on 
Radiation  and  Worker  Health  will  be 
reviewing  the  cancer  risk  models  in 
NIOSH-IREP,  as  indicated  above  and  in 
the  notice  of  proposed  rulemaking. 
Contrary  to  the  public  comments  noted 
above,  HHS  finds  the  Board  has 
appropriate  expertise  for  such  a  review, 
including  eminent  physicians  and 
scientists  from  the  field  of  health 
physics.  Moreover,  the  Board  maintains 
the  option  to  conmiission  additional 
independent  scientists  to  participate  in 
the  Board's  review.  HHS  also  has  the 
option  to  obtain  additional  peer  reviews 
by  the  National  Academy  of  Sciences,  as 
reconunended  by  some  commenters. 

In  response  to  comments 
reconmiending  peer  review  and  to  the 
recommendations  of  the  Advisory  Board 
on  Radiation  and  Worker  Health 
discussed  below,  HHS  has  added  a  new 
requirement  to  this  rule  to  affirm  the 
commitment  of  HHS  to  involve  the 


'''For  explanation  of  these  possible  limitations  of 
NIOSH  dose  reconstructions,  see  the  discussion 
under  "11.  Summary  of  Public  Comments;  A. 
Purpose  of  the  Rule"  in  the  preamble  of  42  CFR  Part 
82  (the  HHS  dose  reconstruction  rule). 
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Board  in  peer-review  of  future  decisions 
to  change  NIOSH-IREP  and  to  ensure 
this  process  is  open  to  public 
participation.  These  provisions,  which 
were  previously  contained  in  the 
preamble  of  the  notice  of  proposed 
rulemaking,  are  now  incorporated  into 
the  rule  itself  under  §  8 1 . 1 2 . 

One  commenter  recommended  HHS 
extend  the  comment  period  of  the  rule 
to  provide  the  public  with  additional 
time  to  review  NIOSH-IREP. 

As  indicated  in  the  notice  of  proposed 
rulemaking  and  above,  the  public  can 
comment  on  NIOSH-IREP  at  any  time. 
The  rule  comment  period  applies  only 
to  provisions  of  the  rule  itself. 

D.  Updating  NIOSH-IREP  to  Remain 
Current  With  Science 

Commenters  supported  the  intent  of 
HHS  to  update  NIOSH-IREP  as 
scientific  progress  enables  HHS  to 
improve  the  cancer  risk  models.  Two 
commenters  recommended  that  DOL 
apply  updates  to  NIOSH-IREP 
retrospectively  to  claims  that  were 
denied  on  the  basis  of  a  probability  of 
causation  finding  that  might  change  as 
a  result  of  the  update. 

Under  42  CFR  81.12  NIOSH  will 
notify  the  public  and  DOL  when 
changes  to  NIOSH-IREP  are  completed 
and  explain  the  effect  of  changes  on 
probability  of  causation  estimates.  This . 
will  enable  DOL  and  claimants  with 
denied  claims  to  identifj^  denied  claims 
potentially  affected  by  the  changes  and 
evaluate  the  effect  of  this  new 
information. 

E.  Chemical  or  Non-Occupational 
Radiation  Exposures  as  Risk  Factors 

Some  nuclear  weapons  workers  were 
exposed  to  potential  and  known 
chemical  carcinogens  as  well  as 
radiation  in  the  performance  of  duty. 
Several  commenters  urged  that  cancer 
risk  models  in  NIOSH-IREP  take  into 
account  the  effects  that  these  combined 
or  "mixed"  exposures  might  have  on 
risk  associated  with  radiation  exposure. 

There  is  no  adjustment  in  NIOSH- 
IREP  for  chemical  exposures.  It  is  not 
clear  that  the  state  of  science  presently 
could  support  risk  adjustments  that 
account  for  possibly  differing  roles  of 
chemical  exposures.  A  second,  probably 
overriding,  practical  concern  is  whether 
this  compensation  program  for  nuclear 
weapons  workers,  which  already 
requires  the  collection  and 
consideration  of  large  amounts  of 
information,  could  produce  fair,  timely 
decisions  with  the  addition  of  a 
substantial  new  informational  burden. 
New  information  would  be  required  for 
each  claim  regarding  the  type,  level, 
duration,  and  timing  of  relevant 


chemical  exposures,  as  well  as  the  use 
of  administrative  measures  and 
protective  equipment  to  protect  exposed 
workers. 

Despite  these  limitations,  NIOSH  will 
consider  taking  into  account  the  effect 
of  mixed  exposures  at  such  time  as  this 
may  become  scientifically  supportable 
and  feasible.  HHS  has  added  section 
81.10(b)(4)  to  specifically  include  this 
possibility. 

Several  other  commenters  made 
similar  but  distinct  recommendations  to 
modify  the  cancer  risk  models  in 
NIOSH-IREP  to  account  for  cancer  risks 
that  might  be  independent  of  radiation 
risks,  arising  from  occupational  and 
community  exposures  to  chemicals  or 
non-occupational  exposures  to 
radiation.  Some  commonplace  examples 
of  such  exposures  might  include 
exposures  to  solvents  or  preservatives 
used  at  work  or  home,  radon  in  the 
home,  second-hand  tobacco  smoke,  or 
sun  exposure.  The  recommendation 
relates  to  the  fact  that  groups  have 
different  "background"  risks  of  cancers 
depending  on  their  exposure  to  these 
various  carcinogens.  Groups  with  higher 
than  normal  background  risks  might  be 
shown  in  studies  of  radiation  risks  to 
have  lower  increases  in  cancer  risk 
attributable  to  radiation.  Likewise, 
groups  with  lower  than  normal 
background  risks  might  be  shown  to 
have  higher  increases  in  risk  attributable 
to  radiation,  depending  on  the  form  of 
interaction  between  radiation  exposures 
and  these  other  cancer  risk  factors. 

It  is  not  scientifically  supportable  or 
feasible  to  adjust  NIOSH-IREP  risk 
models  for  the  multitude  of 
occupational  and  community  exposures. 
The  carcinogenic  risks  associated  with 
most  chemical  exposures,  and  the 
appropriate  form  of  their  interaction 
with  radiation,  have  not  been 
adequately  quantified.  Moreover.  DOL 
generally  would  not  have  access  to 
exposure  data  on  the  individual's 
exposure  to  chemicals  or  radiation  in 
the  community.  As  discussed  above, 
access  to  data  on  occupational 
exposures  to  chemicals  is  also  infeasible 
at  this  time. 

F.  Covered  Exposures 

A  few  commenters  recommended 
changes  in  the  set  of  exposures  included 
by  this  rule  to  contribute  to  the 
probability  of  causation  calculation. 

Several  commenters  recommended 
against  HHS  including  medical 
screening  x  rays  administered  to  nuclear 
weapons  employees  as  a  condition  of 
employment.  Similar  comments  were 
received  on  the  interim  final  HHS  dose 
reconstruction  rule  (42  CFR  82)  as  well. 
Commenters  argue  that  the  benefit  of 


these  exposures  justifies  their  attendant 
risks,  and  therefore  they  should  not 
contribute  to  the  acceptance  of  a  claim 
for  compensation. 

HHS  will  not  exclude  radiation 
exposures  resulting  from  these 
occupationally  required  medical 
screening  x  rays.  The  important  factor  in 
this  decision  is  that  the  exposures  were 
incurred  "in  the  performance  of  duty." 
as  specified  by  EEOICPA.  The 
employees  were  required  to  receive 
these  X  ray  screenings  and  hence  were 
exposed  to  radiation  in  performing  this 

duty. 

Several  commenters  recommended 
HHS  include  cancer  risks  associated 
with  chemical  exposures  and  in  effect 
calculate  a  probability  of  causation 
related  to  all  occupational  exposures, 
rather  than  radiation  exposures  alone. 

HHS  cannot  include  trie  cancer  risks 
associated  with  chemical  exposures  in 
the  calculation  of  probability  of 
causation.  EEOICPA  explicitly  limits 
these  guidelines  and  DOL  to  making 
determinations  as  to  whether  the  cancer 
subject  to  a  claim  was  caused  by 
radiation  doses  incurred  in  the 
performance  of  duty  (see  §  7384(n)(c)  of 
EEOICPA) 

G.  Covered  Illnesses 

HHS  received  several  comments 
addressing  the  exclusion  or  inclusion  of 
illnesses  covered  by  these  guidelines. 

Several  commenters  noted  that 
EEOICPA  only  covers  cancers  but 
should  cover  other  or  all  illnesses.  A 
second  commenter  recommended  that 
probability  of  causation  should  be 
determined  for  inherited  genetic  effects 
(among  offspring  of  covered  workers). 

The  probability  of  causation 
guidelines  cover  only  cancers  because 
this  is  a  statutory  requirement  of 
EEOICP.^  (see  discussion  of  statutory 
requirements  above).  Moreover,  science 
has  not  progressed  sufficiently  to  permit 
probability  of  causation  determinations 
for  many  radiogenic  illnesses  other  than 
cancers:  specifically  not  for  inherited 
genetic  effects. 

Readers  should  note,  however,  that 
part  B  of  EEOICPA,  which  provides 
lump  sum  payments  of  Si  50.000  as  well 
as  medical  benefits,  provides  coverage 
for  chronic  beryllium  disease  and 
silicosis  (when  incurred  by  workers 
exposed  in  connection  with  mining  of 
tunnels  for  atomic  weapons  tests  or 
experiments  in  Nevada  or  .Maska).  two 
well  documented  occupational 
illnesses.  Part  B  also  provides  for 
medical  monitoring  of  covered  workers 
with  beryllium  sensitivity.  In  addition, 
part  D  of  EEOICPA  provides  assistance 
through  a  worker  advocacy  program 
administered  bv  DOE  to  assist  nuclear 
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weapons  workers  with  ilhiesses  that 
might  have  resuhed  from  toxic 
occupational  exposures  who  are  seeking 
state  workers'  compensation  benefits. 
Panels  of  expert  physicians  appointed 
by  HHS  will  review  the  medical  records 
in  connection  with  each  of  these  cases 
and  make  a  determination  as  to  whether 
the  illness  was  likely  to  have  been 
caused  by  toxic  occupational  exposures. 

Another  commenter  recommended 
that  HHS  not  permit  probability  of 
causation  to  be  determined  for  cancers 
in  situ — that  is,  cancers  that  have  yet  to 
spread  to  neighboring  tissues.  In  other 
words,  the  comment  recommends 
assigning  a  probability  of  causation  of 
zero  to  individuals  with  this  early  stage 
of  cancer. 

HHS  is  retaining  the  procedures  it 
proposed  for  estimating  probability  of 
causation  for  carcinomas  in  situ, 
treating  them  within  NflOSH-IREP 
identically  to  invasive  cancers. 
Although  more  research  is  needed,  some 
studies  have  shown  the  risk  factors  for 
a  carcinoma  in  situ  are  similar  to  cancer 
at  a  later  stage.  In  addition,  for  any 
given  individual,  it  is  not  possible  to 
determine  which  carcinomas  in  situ  will 
progress  to  become  invasive  cancers. 

H.  Radiation  Dose  Threshold  for 
Calculating  Probability  of  Causation 

Several  commenters  recommended 
HHS  establish  a  radiation  dose 
threshold  below  which  DOL  would 
deny  the  claim  without  calculating 
probability  of  causation.  One 
commenter  proposed  NIOSH-IREP  be 
modified  to  take  into  account  alternative 
theories  of  radiation  effects  at  low 
cumulative  doses.  The  commenters 
argue  that  it  is  imknown  whether 
cancers  can  be  caused  at  radiation  doses 
below  10  to  20  rem.  In  addition,  several 
commenters  note  that  claims  for  rare 
cancers,  for  which  there  is  likely  to  be 
a  high  level  of  uncertainty  about  the 
dose-risk  relationship,  would  have 
unfair  advantage  over  claims  for  more 
common  cancers,  due  to  the  use  of  the 
99percent  credibility  limit. 

The  National  Research  Coimcil, 
which  reviewed  IREP,  noted  concern 
about  the  effect  of  imcertainty  with 
respect  to  rare  cancers.  NCI  has 
responded  to  this  concern  by  grouping 
rare  cancers  in  more  general  cancer 
categories,  for  which  there  is  a  more 
robust  research  basis  for  quantifying 
risk. 

HHS  does  not  find  that  any  further 
measures  are  necessary,  particularly  the 
application  of  a  threshold.  The  issue  of 
whether  or  not  there  is  a  threshold  for 
causation  of  cancer  by  radiation  is 
controversial.  Moreover,  the  issue  is 
avoided  by  the  practical  approach  taken 


in  this  rule.  Doses  resulting  in  a 
probability  of  causation  finding  of  50 
percent  or  greater  are  determined  based 
on  current  and  cumulative 
epidemiologic  findings.  The  NCI 
solution  of  grouping  rare  cancers 
addresses  the  concern  about  high  levels 
of  uncertainty  for  rare  cancers. 

/.  Non-Radiogenic  Cancers 

One  commenter  recommended  against 
the  proposed  rule's  consideration  of 
chronic  lymphocytic  leukemia  (CLL)  as 
non-radiogenic  (§81.30).  This  provision 
requires  DOL  to  assign  a  probability  of 
causation  of  zero  for  a  claim  for  CLL. 
The  commenter  asserts  that  it  cannot  be 
proven  that  this  form  of  leukemia  is 
non-radiogenic. 

As  discussed  in  the  notice  of 
proposed  rulemaking  and  below,  CLL  is 
widely  considered  non-radiogenic  by 
the  radiation  health  research 
community  and  is  not  covered  by  other 
radiation  compensation  programs. 
Moreover,  there  is  no  risk  model 
appropriate  to  CLL,  nor  data  to  support 
the  development  of  such  a  risk  model. 
Consequently,  it  is  not  possible  to 
calculate  probability  of  causation  for 
CLL  and  it  is  both  appropriate  and 
necessary  to  consider  CLL  as  non- 
radiogenic  for  the  purposes  of  this  rule. 

/.  Documentation  of  NIOSH-IREP 

Several  commenters  recommended 
NIOSH  fully  document  the  risk  models 
and  calculations  of  NIOSH-IREP  so  that 
the  basis  for  its  calculations  are  fully 
transparent.  One  commenter  added  that 
in  this  documentation,  NIOSH  should 
explain  how  different  sources  of 
uncertainty  are  taken  into  account. 

NIOSH  agrees  with  the  comment  and, 
as  indicated  in  the  notice  of  proposed 
rulemaking,  is  committed  to 
maintaining  and  providing  full 
documentation  on  NIOSH-IREP.  To  a 
substantial  extent,  this  documentation  is 
directly  available  to  the  public  while 
using  or  examining  NIOSH-IREP.  The 
software,  which  is  accessible  for  public 
use  from  the  NIOSH  homepage  on  the 
internet,  has  a  feature  that  allows  the 
user  to  call-up  the  formulae  and 
information  underlying  each 
calculation.  The  user  can  also  call-up 
graphic  illustrations  (pie  charts)  that 
quantitatively  depict  the  role  of 
different  sources  of  uncertainty  in 
contributing  to  the  overall  uncertainty 
calculated  for  use  in  a  probability  of 
causation  estimate.  "  As  noted  above. 


' '  The  uncertainty  distributions  for  the  various 
sources  of  uncertainty  involved  in  a  probability  of 
causation  estimate  are  combined  in  NIOSH-IREP 
using  a  Monte  Carlo  simulation  program  that  draws 
values  randomly,  repeatedly  from  each  distribution 


the  documentation  is  also  available  in 
print  form  by  contacting  NIOSH. 

K.  Current  Technical  Elements  of 
NIOSH-IREP 

HHS  received  a  variety  of  comments 
on  specific  aspects  of  the  cancer  risk 
models  in  NIOSH-IREP.  While  these 
risk  models  are  not  themselves  subject 
to  this  rulemaking,  HHS  is  committed  to 
receiving  and  responding  to  public 
comments  on  NIOSH-IREP,  and  making 
improvements  as  appropriate.  As 
indicated  in  §  81.12  of  this  rule, 
recommendations  for  modifications  to 
NIOSH-IREP  will  be  addressed 
routinely  through  a  public  process 
involving  the  Advisory  Board  on 
Radiation  and  Worker  Health.  Hence, 
HHS  addresses  current  comments 
submitted  during  the  rulemaking 
conunent  period  below,  but  notes  that 
some  of  these  issues  may  receive  further 
consideration  subsequent  to  this 
rulemaking,  once  HHS  has  obtained 
advice  on  these  issues  by  the  Advisory 
Board.  The  Advisory  Board  has  received 
these  public  conmients  for  review. 

One  commenter  generically 
recommended  against  making  use  in 
NIOSH-IREP  of  cancer  risk  models 
developed  for  determining  probability 
of  causation  for  atomic  veterans.  As 
discussed  above  and  in  the  notice  of 
proposed  rulemaking,  mosi  of  the  risk 
models  in  IREP  were  developed  based 
on  the  exposiue  and  disease  experience 
of  Japanese  sm^ivors  of  the  atomic 
bomb  detonations  in  World  War  II.  The 
commenter  finds  the  differences 
between  the  exposxue  conditions  of 
these  survivors  and  those  of  nuclear 
weapons  employees  too  great  to  support 
probability  of  causation  determinations 
for  the  latter. 

HHS  recognizes  the  substantial 
differences  between  the  radiation 
exposure  experiences  of  these  two 
populations  and  discussed  these 
differences  above  and  in  the  notice  of 
proposed  rulemaking.  To  address  these 
differences,  NIOSH  has  adapted  the 
available  risk  models  to  the  extent 
feasible  and  supportable  using  current 
science.  The  difference  in  exposure 
characteristics  is  also  part  of  the 
rationale  for  the  provisions  of  this  rule 
supporting  updates  of  NIOSH-IREP,  as 
scientific  progress  allows  additional 
improvements.  One  of  the  specified 
goals  of  such  updates  is  to  use,  as  this 
becomes  feasible,  risk  findings  derived 
from  occupational  health  studies  of 
nuclear  weapons  workers. 

Nonetheless,  NIOSH  maintains  that 
the  current  scientific  basis  applied  in 


to  derive  a  single,  representative  uncertainty 
distribution. 
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NIOSH-IREP  is  the  best  available  at  this 
time  and  that  its  use  is  both  reasonable 
and  fair.  As  discussed  throughout  this 
rule,  NIOSH  has  taken  into  account, 
whenever  feasible,  recognized 
limitations  in  the  current  state  of 
relevant  sciences. 

Several  commenters  recommended 
changes  in  the  way  the  lung  cancer  risk 
model  adjusts  risk  according  to  the 
individual's  smoking  history.  The  risk 
model  produces  a  higher  probability  of 
causation  that  lung  cancer  was  caused 
by  radiation  for  a  non-smoker  than  a 
smoker,  at  a  given  level  and  pattern  of 
radiation  exposure. 

One  commenter  indicated  that  the 
probability  of  causation  estimate  for  a 
heavy  smoker  should  be  much  lower 
than  currently  estimated  by  the  risk 
model.  The  other  commenters 
recommended  the  opposite,  that  NIOSH 
should  eliminate  adjustment  for 
smoking  history.  They  assert  research 
indicates  that  smoking  may  have  a 
multiplicative  effect  on  lung  cancer  risk, 
when  combined  with  radiation 
exposure.  If  this  research  were  proven 
cgrrect,  then  smoking  history  would  not 
affect  the  contribution  of  radiation  to 
cancer  risk,  and  could  indeed  be 
omitted  from  consideration. 

The  adjustment  for  smoking  history  in 
NIOSH-IREP  has  been  adopted  from  the 
approach  developed  by  NCI,  and  fully 
takes  into  account  the  cumulative  body 
of  research  evaluating  the  interaction 
between  smoking  and  radiation  risks,  as 
well  as  leading  scientific  views  on  this 
research.  The  NCI  review  of  relevant 
literatuje,  and  a  scientific  consensus 
panel  opinion  (UNSCEAR  2000  '«•), 
conclude  that  the  best-supported  risk 
models  to  evaluate  the  form  of 
interaction  between  smoking  and 
radiation  are  based  on  meta-analyses  of 
radon-exposed  workers.  Combined 
analyses  of  these  studies  suggest  that  the 
most  appropriate  form  of  interaction  is 
sub-multiplicative  (i.e.,  the  excess 
relative  risk  from  radiation  exposure 
.among  smokers  is  less  than  the  excess 
relative  risk  among  non-smokers),  but 
greater  than  additive  (Lubin  and 
Steindorf  1995).  NCI  used  this  scientific 
basis  to  develop  an  uncertainty 
distribution  for  the  form  of  interaction 
between  smoking  and  radiation  in  the 
lung  cancer  risk  models  that  is  centered 
on  a  sub-multiplicative  model  (i.e.,  a 
model  which  assumes  the  excess 


relative  risk  of  cancer  per  unit  of 
radiation  dose  is  lower  for  individuals 
who  smoke  more),  but  includes  the 
possibility  of  either  a  multiplicative 
model  (i.e.,  that  excess  relative  risk  per 
unit  of  radiation  dose  is  the  same  for 
various  levels  of  smoking,  including 
non-smokers)  or  a  super-multiplicative 
model  (i.e.,  that  excess  relative  risk  per 
unit  dose  is  higher  for  individuals  who 
smoke  more).  As  with  all  assumptions, 
this  uncertainty  distribution  is  subject 
to  modification  in  future  revisions  of 
NIOSH-IREP,  pending  the  availability 
of  new  scientific  information. 

Several  commenters  recommended 
against  use  of  a  factor  that  reduces 
cancer  risk  for  workers  who  were 
exposed  to  radiation  at  older  ages.  In 
support  of  this  recommendation,  they 
contend  atomic  bomb  survivor  and 
occupational  studies  do  not  find  an 
inverse  relationship  for  adults  between 
age  at  time  of  radiation  exposure  and 
c&xicsr  risic- 

NIOSH  is  using  in  NIOSH-IREP  the 
NCI  approach  to  adjusting  radiation  risk 
estimates  for  different  exposure  ages. 
This  approach  is  based  on  new 
epidemiological  analyses  of  atomic 
bomb  survivors  who  were  of  working 
age  when  exposed  during  the  blast,  and 
uses  an  approach  recommended  by  an 
international  expert  committee  (Pierce 
et  al.  1993,  UNSCEAR  2000  i^).  It 
addresses  all  solid  cancers  except  skin 
and  thyroid.  Thus,  for  most  cancers 
NIOSH-IREP  relies  on  direct  evidence 
from  the  A-bomb  survivors  exposed  as 
adults  rather  than  as  children.  NCI  did 
not  incorporate  any  age  at  exposure 
effect  for  the  following  cancers:  acute 
myeloid  leukemia,  chronic  myeloid 
leukemia,  lung  cancer  (non-radon 
exposures),  and  female  genital  cancers 
other  than  ovary.  The  NCI  models  do 
incorporate  a  trend  of  decreasing  risk 
per  unit  dose  with  increasing  age  at 
exposiire  for  the  following  cancer  sites: 
acute  lymphocytic  leukemia,  all 
leukemia  other  than  chronic 
lymphocytic,  basal  cell  carcinoma,  and 
cancers  of  thyroid.  For  radon  exposures 
and  lung  cancer,  there  is  no  direct 
adjustment  for  exposure  age:  risks  are 
dependent  on  time  since  last  exposure 
and  on  age  at  diagnosis.  The  effect  of 
this  adjustment  is  that,  at  a  constant 
"time  since  last  exposure",  the  risk 
decreases  for  increasing  age  at  last 
exposure;  however,  for  constant  "age  at 


diagnosis",  the  risk  increases  for 
increasing  age  at  last  exposure.  For  all 
other  cancers,  the  NCI  models 
incorporate  a  trend  of  decreasing  risk 
per  unit  dose  for  exposure  ages  between 
15  and  30,  and  assume  constancy  (no 
effect  of  age)  thereafter. 

There  is  substantial  evidence  from 
several  key  studies  in  addition  to  those 
of  the  A-bomb  cohort  that  suggests 
radiation  risk  for  many  cancers 
decreases  with  increasing  age  at 
exposure.  These  include  studies  of 
breast  cancer  among  x-ray  tuberculosis 
patients  (Boice  et  al.  1991  ■").  of  th\Toid 
cancer  among  medically-  and 
occupationallv-exposed  populations 
(summarized  in  UNSCEAR  2000a3).  and 
of  skin  cancer  (UNSCEAR  2000b3) 
While  some  studies  of  DOE  workers 
suggest  no  effect  or  find  increased 
relative  risk  estimates  for  certain 
cancers  from  exposure  to  radiation  at 
older  ages,  this  information  is 
insufficient  to  support  the  selection  of 
appropriate  cancers  and  an  appropriate 
method  for  quantitatively  incorporating 
this  information  into  risk  adjustments  in 
NIOSH-IREP.  As  indicated  in  the  rule. 
HHS  will  re-evaluate  this  issue  in  future 
revisions  of  NIOSH-IREP,  as  warranted 
by  advances  in  scientific  information. 

Several  commenters  recommended 
adding  a  risk  adjustment  factor  to 
NIOSH-IREP  to  account  for  a  possible 
"healthy  survivor  effect"  presently 
unaccounted  for  in  the  research  on 
Japanese  atomic  bomb  survivors.  The 
theory  underlying  this  comment  is  that 
atomic  bomb  survivors  may  be  healthier 
than  the  general  public  and  less  likely 
to  incur  cancer.  Therefore,  according  to 
this  theory,  it  would  be  mistaken  to 
equate  the  level  of  increased  cancer  risk 
from  -adiation  among  this  robustly 
healthy  population  to  the  level  of 
increased  cancer  risk  among  the  U  S 
population,  with  its  normal  distribution 
of  health.  If  this  were  proven  correct, 
the  risk  models  in  NIOSH-IREP  should 
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United  National  Scientific  Committee  on  the 
Effects  of  .Atomic  Radiation  2000b  Sources  and 
Effects  of  Ionizing  Radiation:  UNSCEAR  2000 
Report  to  the  General  Assembly,  with  Scientific 
.Annexes,  Volume  11:  Effects,  p  402 

Richardson  DB,  Wing  S.  Hoffmann  W  2001. 
Cancer  risk  from  low-level  ionizing  radiation:  the 
role  of  age  at  exposure.  Occupat.  Med,:  State  of  the 
Art  Reviews  16191-218. 
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be  adjusted  to  increase  the  level  of 
cancer  risk  caused  by  a  unit  of  radiation 
dose,  since  the  U.S.  population  would 
presumably  be  more  susceptible  than 
the  Japanese  survivor  population  to  the 
cancer-causing  effects  of  radiation. 

The  possible  existence  of  a  healthy 
survivor  effect  has  been  theorized  by 
some  researchers  (Stewart  and  Kneale 
1990  '"*),  and  has  been  determined  by 
others  to  be  of  small  magnitude  or  non- 
existent (Little  and  Charles  1990,  NCRP 
1997).  The  NCI  determined  that 
insufficient  information  on  the  possible 
effect  of  this  bias  is  available  for  use  the 
IREP  program.  NIOSH,  in  consultation 
with  the  Advisory  Board  on  Radiation 
and  Worker  Health,  will  consider 
whether  to  add  an  adjustment  factor  to 
future  versions  of  NIOSH-IREP  to 
account  for  a  possible  healthy  survivor 
effect,  if  supported  by  new  scientific 
information.  HHS  notes  such  a  finding 
would  be  equally  relevant  for  claimants 
under  EEOICPA  and  under  the  Atomic 
Veterans  Compensation  Program,  and 
thus  should  be  decided  by  scientific 
consensus  between  these  two  programs 
whose  relevant  policies  are  both 
determined  by  HHS. 

Several  commenters  recommended 
changing  the  factor  in  NIOSH-IREP  that 
reduces  cancer  risk  for  workers  who 
were  exposed  to  low  linear  energy 
transfer  (LET)  -"  radiation  at  low  dose 
rates  (workers  who  received  many  small 
doses  of  radiation,  versus  fewer  large 
doses).  They  cite  reports  by  the  Nuclear 
Regulatory  Commission  and  the 
International  Agency  for  Research  on 
Cancer  as  finding  no  relationship 
between  the  rate  at  which  low  LET 
radiation  doses  are  incurred  and  the  risk 
of  cancer. 

HHS  agrees  that  this  is  an  area  of 
substantial  uncertainty.  Many  studies 
suggest  that  risks  are  reduced  for 
particular  cancers  when  doses  are 
fractionated  or  received  at  low  dose- 
rate,  while  other  studies  suggest  no 
effect  of  dose-rate  or  dose  fractionation 
on  radiation  risk. 

NIOSH-IREP  accounts  for  this 
uncertainty.  For  chronic  exposures, 
NIOSH-IREP  adopts  the  approach  used 
in  the  final  revision  of  the  NCI-IREP 
program,  which  more  heavily  weights  a 
probability  that  there  is  no  attenuation 


'«  Stewart  AM.  and  Kneale  GW.  1990.  A-bomb 
radiation  and  evidence  of  late  effects  other  than 
cancer.  Health  Phys  58:729-?35. 

Little  MP.  and  Charles  M\V  1990  Bomb  survivor 
selection  and  consequences  for  estimates  of 
population  cancer  risks  Health  Phvs.  59765-775. 

National  Council  on  Radiation  Prote<;tion  and 
Measurements  (NCRP).  1997.  Uncertainties  in  fatal 
cancer  risk  estimates  used  in  radiation  protection. 
NCRP  report  126.  112  pp. 

'O  See  §81.4  in  rule  for  a  definition  of  LET. 


of  risk  at  low  dose  rates  of  exposure. 
This  uncertainty  distribution  also 
includes  a  small  probability  that  dose- 
rate  reduction  or  dose  fractionation 
enhances,  rather  than  reduces,  radiation 
risk. 

One  commenter  recommends  that 
NIOSH-IREP  account  for  a  possible 
inverse  relationship  between  exposure 
to  low  doses  of  high  LET  radiation  and 
cancer  risk.  The  commenter  cites  recent 
research  suggesting  that  individuals 
who  incurred  high  LET  radiation  doses 
at  lower  rates  had  higher  risk  of  cancer, 
compared  with  individuals  who 
incurred  the  same  cumulative  doses  at 
higher  rates. 

As  indicated  in  the  notice  of  proposed 
rulemaking  and  above,  NIOSH  has 
incorporated  the  possibility  of  this 
inverse  relationship  into  NIOSH-IREP 
for  both  neutron  and  low-LET 
exposures.  Based  on  reviews  of  subject 
matter  experts,  the  revised  version  of 
NIOSH-IREP  includes  a  small 
probability  of  an  inverse  dose-rate  effect 
for  alpha  radiation  exposures  as  well. 

One  commenter  noted  that  a  linear- 
quadratic  model  of  the  dose-risk 
relationship  is  not  equivalent  to  use  of 
a  dose-rate  correction  factor  to  reduce 
the  per-unit  contribution  of  low  doses  to 
cumulative  risk  of  cancer.  The 
commenter  recommended  either  using  a 
dose-rate  correction  factor  to  keep  these 
model  elements  separate,  or 
alternatively  to  explain  why  it  is 
appropriate  to  use  the  linear-quadratic 
model  to  mimic  a  reduced  cancer  risk 
effect  at  low  dose  rates. 

This  comment  is  contradicted  by 
several  research  groups,  including  the 
NCI-IREP  working  group,  the  NTH  Ad 
Hoc  Working  Group  which  initially 
developed  the  Radioepidemiological 
Tables  (NIH  1985  2'),  and  the  Committee 
on  Biological  Effects  of  Ionizing 
Radiation  (BEIR)V.  The  BEIR  V 
committee  explicitly  states  that  "(Dose 
rate]  reductions  should  be  applied  only 
to  the  non-leukemia  risks,  as  the 
leukemia  risks  already  contain  an 
implicit  DREF  [dose  rate  effectiveness 
factor)  owing  to  the  use  of  the  linear- 
quadratic  model"  --.  The  theoretical 
basis  for  this  equivalence  is  the 
observation  that  the  use  of  a  linear- 
quadratic  dose  assumption  applies  a 
reduction  in  risk  that  is  equivalent  to 
using  a  dose-and-dose-rate  reduction 


2'  NaUonal  Institutes  of  Health  (NIH).  1985. 
Report  of  the  National  Institutes  of  Health  Ad  Hoc 
Working  Group  to  Develop  Radioepidemiological 
Tables.  US  DHHS.  NIH  Publication  No.  85-2748.  p. 
88. 

^•^  National  Research  Council.  1990.  Health  Effects 
of  Exposure  to  Low  Levels  of  Ionizing  Radiation: 
BEIR  V.  National  Academy  Press.  Washington.  DC. 
421  pp..  p. 174. 


factor  of  about  two,  which  has  been 
commonly  recommended  by  advisory 
groups  for  modeling  leukemia  risk. 

One  commenter  recommended 
NIOSH  change  the  dose  and  dose  rate 
effectiveness  factor  (DDREF)  for 
leukemia  (for  low  LET  radiation 
exposure)  to  three.  This  would  reduce 
by  two-thirds  the  probability  of 
causation  estimates  for  workers  with 
leukemia  who  accrued  their  cumulative 
radiation  doses  slowly.  The  commenter 
cites  two  studies  to  support  this 
recommendation . 

NIOSH-IREP  uses  the  models 
developed  by  the  NCI  Working  Group 
for  leukemia  risk  from  low-LET 
exposure.  As  discussed  previously, 
rather  than  incorporating  a  DDREF  of 
greater  than  one  for  leukemia  risk 
models,  the  dose-response  function  for 
leukemia  is  of  the  linear-quadratic  form. 
This  corresponds  approximately  to  a 
DDREF  of  two  for  leukemia  risk  at  low 
compared  to  high  doses  and  dose  rates. 
This  approach  has  been  recommended 
by  several  expert  committees, 
referenced  above.  *>• ''  While  findings 
from  individual  epidemiological  studies 
may  vary  from  this  approach,  these 
individual  study  findings  are  subject  to 
the  limitations  of  the  studies.  For  this 
reason,  risk  modeling  requires 
consideration  of  the  totality  of  scientific 
evidence  regarding  the  effects  of  dose 
protraction.  Consistent  with  the 
extensive  expert  analyses  cited  above, 
NIOSH-IREP  uses  a  linear-quadratic 
model  with  uncertainty  in  the  model 
parameters,  which  best  captures  the 
uncertainties  associated  with  the  effects 
at  low  doses  and  dose  rates. 

One  commenter  recommends  NIOSH 
obtain  peer  review  for  the  radiation 
weighting  factors  used  in  NIOSH-IREP. 
These  weighting  factors  take  into 
account  the  differing  biological  effect 
potency  of  different  types  of  radiation  in 
inducing  cancer.  The  commenter  states 
that  a  factor  of  40  used  for  alpha 
radiation  in  NIOSH-IREP,  that  this  is 
"too  conservative"  (i.e.,  results  in 
probability  of  causation  estimates  that 
would  be  higher  than  scientifically 
justified),  and  notes  that  the 
International  Commission  on 
Radiological  Protection  (ICRP)  intends 
to  lower  its  recommended  weight  for 
alpha  radiation  from  20  to  10. 

The  commenter  misunderstands  how 
information  on  the  biological 
effectiveness  of  radiation  types  is  used 
in  NIOSH-IREP.  The  ICRP  and  other 
leading  expert  groups  recommend 
weighting  factors  in  the  form  of  point 
estimates  to  summarize  the  differing 
biological  effectiveness  of  various  types 
of  radiation  for  use  by  radiation 
protection  programs.  These  programs 
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require  a  point  estimate  to  calculate 
appropriate  safety  criteria  that  can  be 
applied  to  protect  populations.  On  the 
other  hand,  the  task  involving  NIOSH- 
IREP  is  to  calculate  probability  of 
causation  for  individual  claims,  taking 
into  account  soiuces  of  scientific 
uncertainty.  There  is  substantial 
uncertainty'  of  science  in  describing  the 
biological  effectiveness  of  various  types 
of  radiation,  and  in  part  due  to  this 
uncertainty,  there  are  differences  in  the 
review  findings  of  ICRP,  the 
International  Commission  on  Radiation 
Units  and  Measurements,  and  the 
National  Council  on  Radiation 
Protection  and  Measurements.  In 
addition,  some  radiation  exposures  are 
incompletely  addressed  by  the  reviews 
by  these  expert  groups. 

To  evaluate  scientific  uncertainty, 
NIOSH  analyzed  the  reviews  of 
biological  effectiveness  of  radiation  by 
each  of  the  expert  committees  cited 
above  and,  where  these  reviews  were 
incomplete,  other  expert  reviews  and 
primar}'  research  as  well.  Based  on  this 
analysis,  NIOSH  established  the  central 
tendency  of  "relative  biological 
effectiveness"  for  each  type  of  radiation 
and  assigned  a  probability  distribution 
to  describe  the  scientific  uncertainty 
about  the  central  tendency  estimate.  To 
calculate  probability  of  causation, 
NIOSH-IREP  will  apply  these  resulting 
uncertainty  distributions  derived  by 
NIOSH,  instead  of  point  estimate 
weighting  factors,  to  account  for  the 
differing  biological  effectiveness  of 
various  radiation  types. 

The  NIOSH  analysis  of  relative 
biological  effectiveness  described  here 
has  been  summarized  in  a  scientific 
paper,  peer-reviewed  by  subject  matter 
experts,  and  revised  accordingly.  It  is 
available  to  the  public,  along  with  the 
peer-review  comments,  from  the  NIOSH 
homepage  on  the  internet  or  by  direct 
request  to  NIOSH  (addresses  provided 
above)  -\ 

One  commenter  questions  how  the 
lung  cancer  model  for  radon  in  NIOSH- 
IREP  compares  with  the 
recommendations  of  the  Committee  on 
Health  Risks  of  Exposure  to  Radon 
(BEIR  VI)  =*. 

As  discussed  in  the  notice  of 
proposed  rulemaking  and  above,  the 
lung  cancer  model  for  radon  in  NIOSH- 


23  The  paper  was  originally  titled:  ■Proposed 
Radiation  Weighting  Factors  for  Use  in  Calculating 
Probability  of  Causation  for  Cancers  "  and  is  now 
published  with  revisions  and  more  extensive 
explanation  under  the  title:  "Relative  Biological 
Effectiveness  Factors  (RBE)  for  Use  in  Calculating 
Probability  of  Causation  of  Radiogenic  Cancers." 

2"  National  Research  Council.  1999.  Health  Effects 
of  Exposure  to  Radon:  BEIR  V'l.  National  Academy 
Press.  Washington,  DC,  500  pg. 


IRE?  was  developed  based  on  an 
analysis  of  risk  by  the  Radiation 
Exposure  Compensation  Act  (RECA) 
Committee  ^^.  as  recommended  by  the 
National  Research  Council  review  of  the 
NCI  IREP  software.  The  RECA 
committee  recommended  scientific 
methods  for  adapting  the  radon  and 
lung  cancer  risk  models  derived  from 
uranium  miner  research  to 
compensation  decisions.  These  research 
findings  were  an  important  component 
of  the  BEIR  VI  analyses  as  well. 

L.  HHS  Dose  Reconstruction  Program 
(42  CFR  82) 

HHS  received  several  comments 
addressed  to  this  rule  that  relate  to  HHS 
dose  reconstructions  under  EEOICPA.  In 
some  cases,  the  comments  were  directed 
to  this  rule  because  dose  reconstruction 
results  serve  as  inputs  to  calculate 
probability  of  causation.  The  HHS  rule 
establishing  methods  for  dose 
reconstruction,  42  CFR  Part  82,  is  being 
published  simultaneously  in  this  issue 
of  the  Federal  Register. 

Several  commenters  recommended 
that  these  guidelines  prescribe  the 
selection  of  uncertainty  distributions 
associated  with  radiation  dose 
information  supplied  by  the  NIOSH 
dose  reconstruction. 

As  discussed  in  the  dose 
reconstruction  rule,  uncertainty 
distributions  associated  with  the  dose 
information  will  indeed  be  defined  by 
NIOSH  in  its  individual  dose 
reconstruction  final  reports  provided  to 
DOL,  the  claimant,  and  DOE.  This 
information,  also  included  in  the 
electronic  dose  files  provided  to  DOL  by 
NIOSH,  will  be  imported  into  NIOSH- 
IREP  by  DOL  when  it  calculates 
probability  of  causation. 

These  uncertainty  distributions 
associated  with  dose  information  cannot 
be  generically  prescribed  by  these 
guidelines.  This  information  will  vary 
substantially  depending  on  radiation 
exposure  circumstances  and 
informational  sources  associated  with 
each  claim.  Therefore,  NIOSH  will  be 
defining  the  use  of  appropriate 
uncertainty  distributions  on  a  claim-by- 
claim  basis,  based  on  technical 
procedures  established  by  NIOSH  to 
implement  the  HHS  dose  reconstruction 
rule. 

One  commenter  recommended 
NIOSH  use  a  default  assumption  that 
characterizes  radiation  doses  as  chronic 
rather  than  acute.  The  commenter 
indicated  that  the  radiation  doses 


^^  Final  Report  of  the  Radiation  Exposure 
Compensation  Act  Committee,  submitted  to  the 
Human  Radiation  Interagency  Working  Group,  luly 
1996  (Appendix  A),  30  pp  (plus  Figures) 


incurred  by  many  workers  are  more 
accinately  characterized  as  chronic 
using  traditional  definitions. 

NIOSH  will  characterize  radiation 
doses  as  chronic  when  it  has 
information  to  substantiate  this 
designation.  However,  in  most  cases 
NIOSH  is  unlikely  to  have  sufficient 
information  to  make  this  distinction 
For  these  cases,  NIOSH  will  continue  to 
characterize  doses  as  acute  as  the 
default  assumption,  since  this  gives 
claimants  the  benefit  of  the  doubt.  As 
discussed  above,  this  rule,  consistent 
with  the  requirement  of  EEOICPA  to 
calculate  probability  of  causation  at  the 
upper  99  percent  credibility  limit,  gives 
claimants  the  benefit  of  the  doubt  with 
respect  to  uncertainty.  The  use  of 
chronic  as  a  default  assumption  would 
reduce  the  level  of  probability  of 
causation  calculated  for  some  claims. 

One  commenter  recommended 
NIOSH-IREP  include  as  an  input 
radiation  doses  from  nuclides  (types  of 
radiation)  associated  with  particle 
accelerators. 

The  radiation  weighting  factors 
included  in  NIOSH-IREP  cover  the  vast 
majority  of  exposures  that  have 
occurred  or  will  occur  in  the  claimant 
population.  Exposures  to  the  most 
unusual  radiation  exposure  types,  such 
as  protons  and  other  accelerator 
produced  particles,  will  be  addressed  on 
an  individual  basis,  as  specified  by 
NIOSH,  It  would  not  be  useful  to 
construct  a  priori  probability 
distributions  for  these  radiation  types 
without  knowledge  of  the  range  of 
energies  likely  to  be  involved  in  an 
actual  exposure.  Probability 
distributions  developed  for  these 
unusual  radiation  t\'pes  will  be 
incorporated  into  the  probability  of 
causation  calculation  for  affected 
claimants  bv  DOL  through  a  user- 
definable  feature  of  NIOSH-IREP, 
NIOSH  will  define  the  probability 
distribution  to  be  applied  by  DOL  and 
summarize  its  technical  basis  in  the 
dose  reconstruction  report. 

One  commenter  questioned  how 
NIOSH  would  know  the  energies  of 
neutron  doses,  since  this  information 
will  not  always  be  available  from  DOE 
or  AWE  records. 

As  discussed  in  the  interim  final  and 
final  dose  reconstruction  rules.  NIOSH 
will  assign  the  energies  for  claims  in 
which  this  specific  information  is 
unknown.  NIOSH  will  give  the  benefit 
of  the  doubt  to  the  claimant  in  making 
such  assignments,  such  that  the  energy 
selected  is  consistent  with  available 
information  and  represents  the  case 
most  favorable  to  the  claimant  for 
calculating  probability  of  causation. 
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One  commenter  recommended  that 
NIOSH  combine  the  internal  and 
external  dose  reconstruction  data  into 
single  annual  dose  values. 

It  is  unclear  how  this  suggested 
change  would  be  useful.  Moreover,  it 
would  rarely  be  feasible.  It  would  be 
feasible  only  when  radiation  doses  in  a 
given  year  are  limited  to  a  single  type 
of  radiation  and  the  uncertainty 
distributions  for  the  external  and 
internal  doses  are  identical. 

Several  commenters  questioned  why 
HHS  added  a  parameter  to  the  definition 
of  "covered  employee,"  imder  §  81.4  of 
the  proposed  rule,  that  is  not  specified 
in  EEOICPA.  HHS  specified  more 
narrowly  than  EEOICPA  that  a  covered 
employee,  for  the  purposes  of  the  HHS 
rules,  is  a  DOE  or  AWE  employee  for 
whom  DOL  has  requested  HHS  perform 
a  dose  reconstruction. 

This  distinction  results  practically 
from  the  separate  responsibilities  of 
DOL  and  HHS  in  implementing 
EEOICPA.  DOL  is  solely  responsible  for 
initially  reviewing  each  claim, 
evaluating  whether  the  claim  represents 
a  covered  employee  with  a  covered 
illness,  and  determining  whether  or  not 
the  claim  requires  a  dose  reconstruction. 
The  only  claims  DOL  will  forward  to 
HHS  for  dose  reconstructions  are  those 
involving  a  covered  employee  with  a 
cancer  not  covered  by  provisions  of  the 
Special  Exposure  Cohort.  Hence,  HHS 
retains  its  proposed  definition  in  this 
rule  to  be  clear  that  NIOSH  will  only 
conduct  dose  reconstructions  under 
EEOICPA  for  the  subset  of  claims 
submitted  by  DOL  to  HHS  for  dose 
reconstructions.  This  is  intended  to 
avoid  the  possible  confusion  and  delay 
that  would  arise  if  claimants  or  the 
public  were  to  directly  submit  to  NIOSH 
requests  for  dose  reconstructions. 

M.  Special  Exposure  Cohort 

HHS  received  several  comments  that 
provide  recommendations,  criteria,  or 
concerns  related  to  adding  members  to 
the  Special  Exposure  Cohort  established 
under  EEOICPA.  These  comments  fall 
outside  the  scope  of  this  rule  and 
address  related  but  separate  procedures 
to  be  established  by  HHS. 

As  discussed  above,  HHS  is  proposing 
procedures  by  which  it  will  consider 
petitions  by  classes  of  employees  at 
DOE  or  AVVE  facilities  to  be  added  to 
the  cohort,  with  the  advice  of  the 
Advisory  Board  on  Radiation  and 
Worker  Health.  These  procedures  will 
be  published  soon  in  the  Federal 
Register.  The  proposed  HHS  procedures 
and  their  accompanying  explanation 
address  the  comments  received  and 
directly  solicit  additional  public 
comments,  which  HHS  will  fullv 


consider  in  establishing  ^nal 
procedures. 

A'  DOL  Responsibilities  Under 
EEOICPA 

HHS  received  several  comments  that 
relate  to  DOL  responsibilities  under 
EEOICPA  and  thus  fall  outside  the 
scope  of  this  rule. 

One  conunenter  recommended  that 
claimants  be  provided  with  hill 
documentation  of  the  basis  for  the 
probability  of  causation  estimate 
determined  for  their  claim  by  DOL. 

DOL  will  provide  the  claimant  with  a 
recommended  decision  which  will 
explain  the  decision  based  upon  the 
probability  of  causation.  In  addition, 
NIOSH  will  provide  the  claimant  with 
complete  documentation  on  the  dose 
reconstruction  conducted  for  the  claim, 
which,  together  with  the  DOL  report, 
provides  the  claimant  with  a  complete 
set  of  the  claim-related  data  and 
information  used  to  calculate 
probability  of  causation. 

The  claimant  would  not,  however, 
automatically  receive  documentation  of 
the  formulae  and  underlying  research 
basis  for  the  cancer  risk  models  applied 
to  the  claim  in  NIOSH-IREP.  This 
information  is  highly  technical  and 
complex  and  is  unlikely  to  be  of  value 
to  most  claimants.  Claimants  who  desire 
this  information,  however,  can  obtain  it 
either  from  NIOSH-IREP,  from  the 
NIOSH  homepage,  or  by  contacting 
NIOSH  directly  (see  contact  information 
above).  Some  details  of  IREP 
documentation  are  only  available  at  this 
time  from  NCI  but  will  be  incorporated 
into  NIOSH  informational  resources  as 
soon  as  possible. 

One  commenter  recommended  that 
claimants  be  permitted  to  submit 
affidavits  in  lieu  of  medical  records 
when  necessary. 

DOL  determines  what  types  of 
information  can  constitute  medical 
evidence  of  a  diagnosis  of  cancer  (see  20 
CFR  30.211.).  More  details  can  be 
obtained  by  contacting  DOL. 

One  commenter  reconmiended  that 
staff  working  for  contractor  support 
services  offsite  from  the  DOE  facility 
should  be  treated  as  covered  employees 
under  EEOICPA.  The  comment 
identifies  workers  providing  offsite 
laundry  services  as  an  example  of  such 
support  staff.  As  discussed  above,  DOL 
is  responsible  for  determining  whether 
an  individual  is  a  covered  employee 
within  the  scope  of  coverage  defined  by 
Congress  in  EEOICPA.  Individuals  who 
are  concerned  that  certain  employee 
groups  involved  in  nuclear  weapons 
production  or  related  activities  might  be 
excluded  from  coverage  under  EEOICPA 


should  consult  DOL,  which  makes  these 
determinations. 

m.  Review  and  Recommendations  of 
the  Advisory  Board  on  Radiation  and 
Worker  Health 

As  discussed  above,  the  Advisory 
Board  on  Radiation  and  Worker  Health 
is  requfred  by  Section  7384(n)(c)  of 
EEOICPA  to  conduct  a  technical  review 
of  these  HHS  guidelines.  The  Board 
reviewed  the  guidelines  during  public 
meetings  on  January  22-23  and 
February  5,  2002.  In  preparation  for  the 
meeting,  the  Board  members 
individually  reviewed  the  notice  of 
proposed  rulemaking  as  well  as  the  HHS 
interim  final  rule  providing  the  methods 
of  dose  reconstruction  (42  CFR  82)  that 
govern  the  estimation  of  radiation  doses 
to  be  used  under  these  guidelines.  The 
members  also  reviewed  public 
comments  on  these  rules  and  written 
comments  by  subject  matter  experts 
who  evaluated  technical  elements  of 
NIOSH-IREP.  hi  addition,  NIOSH  staff 
members  gave  formal  presentations  on 
the  HHS  rules,  implementation 
procedures,  and  related  issues  during 
the  Board  meetings.  The  transcripts  and 
minutes  of  these  meetings  are  included 
in  the  NIOSH  docket  for  this  rule  and 
are  available  to  the  public. 

All  of  the  Board  members  participated 
in  the  technical  review  of  these 
guidelines  and  they  unanimously 
concurred  in  establishing  the  Board 
findings  and  recommendations.  The 
Board  organized  its  findings  and 
recommendations  to  correspond  with 
the  three  general  questions  for  public 
comment  HHS  identified  in  the  notice 
for  proposed  rulemaking.  The  findings 
and  recommendations  are  provided 
below,  together  with  responses  by  HHS 
to  the  recommendations: 

Board  Comment  # J  •  The  Board  agrees 
that  the  NIOSH  guidelines  and 
procedures  for  probability  of  causation 
determinations  have  been  developed 
using  the  best  and  most  current 
scientific  information  relating  radiation 
exposures  to  cancer  risks.  The  use  of 
current  recommendations  from 
independent  expert  bodies  lends 
strength  to  the  approach  proposed  by 
NIOSH.  The  NIOSH  approach  also 
implements  the  spirit  of  concern  for 
nuclear  workers  that  was  inherent  in  the 
legislation  underlying  this 
compensation  program.  In  this  context, 
the  NIOSH  guidelines  and  procedures 
provide  an  appropriate  application  of- 
existing  science  to  the  compensation 
process. 

HHS  Response:  No  response  is 
necessary,  but  it  may  be  helpful  to 
readers  to  explain  the  Board's  reference 
to  the  "spirit  of  concern.  '  HHS  has 
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implemented  the  "spirit  of  concern"  to 
wWch  the  Board  refers  by  consistently 
and  reasonably  giving  the  benefit  of  the 
doubt  to  nuclear  weapons  workers, 
whenever  feasible,  with  respect  to 
policy  decisions  and  technical 
procedures  involving  factual  or 
scientific  unknowns  and  uncertainty. 

Board  Comment  #2;  "The  Board  has 
also  noted  the  differences  between  the 
approach  being  used  in  this 
compensation  program  and  that  of  the 
Atomic  Veterans  Act.  There  are 
significant  differences  in  the  categories 
of  compensation  covered  by  the  two 
acts.  In  some  cases,  the  Atomic  Veterans 
Act  required  primarily  that  the 
claimants  were  present  in  a  specific 
area,  had  one  of  the  specified  cancers, 
and  were  therefore  compensated.  This 
proposed  rule  is  an  effort  to  address 
much  more  complicated  situations  and 
to  face  the  reality  that  simple  exposure 
to  radiation  does  not  automatically 
presume  the  development  of  disease. 
The  Board  recognizes  the  excellent 
efforts  of  NIOSH  staff  and  their  subject 
matter  experts  in  bringing  the  best 
known  current  science  to  an  appropriate 
method  for  translating  experience 
gained  in  the  veterans  exposure 
calculations  to  this  civilian  nuclear 
worker  proposal." 

HHS  Response:  No  response 
necessarw 

Board'Comment  #3:  "The  Board  also 
agrees  that  the  proposed  NIOSH 
procedures  appropriately  allow  for  the 
incorporation  of  new  scientific 
information  into  the  compensation 
procedures  as  this  new  information 
becomes  available.  However,  given  the 
limited  time  that  the  Board  has  had  to 
review  the  details  of  the  probability  of 
causation  procedures  and  the  potential 
impact  of  changes  in  the  NIOSH  IREP 
on  compensation  decisions,  the  Board 
recommends  that  the  regulations  be 
amended  to  formalize  the  role  of  the 
Board  in  reviewing  any  substantial 
changes  in  these  procedures  (i.e.,  the 
NIOSH  IREP).  This  change  should 
include  publication  of  the  planned 
changes  in  the  Federal  Register,  an 
appropriate  opportunity  for  public 
comment,  and  then  review  by  this  Board 
before  finalization.  Although  these 
actions  are  included  in  the  Preamble 
"Background,"  (Section  III,  Subsection 
I.  Paragraph  3)  of  42  CFR  Part  81 , 
making  them  part  of  the  rule  itself 
would  formalize  the  updating  process, 
significantly  strengthening  assurance 
that  review  of  revisions  by  the  Board 
will  occur." 

HHS  Response:  HHS  accepts  this 
reconunendation  by  the  Board. 
Accordingly,  as  discussed  above  in 
response  to  public  comments  on  peer- 


review,  HHS  has  moved  provisions  for 
peer-review  involving  the  Board  from 
the  preamble  of  the  notice  of  proposed 
rulemaking  into  the  body  of  the  rule 
itself.  These  provisions  can  be  found  at 
42  CFR  81.12, 

rv.  Summary  of  the  Rule 

Congress,  in  enacting  EEOICPA. 
created  a  new  Energy  Employees 
Occupational  Illness  Compensation 
Program  to  ensure  an  efficient,  uniform, 
and  adequate  compensation  system  for 
certain  employees.  Through  Executive 
Order  13179,  the  President  assigned 
primary  responsibility  for  administering 
the  program  to  DOL.  the  President 
assigned  various  technical 
responsibilities  for  policymaking  and 
assistance  to  HHS.  Included  among 
these  is  promulgation  of  this  rule  to 
establish  guidelines  DOL  will  apply  to 
adjudicate  cancer  claims  for  covered 
employees  seeking  compensation  for 
cancer,  other  than  as  members  of  the 
Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer. 
Sections  81.20-81.25  and  81.30  provide 
guidelines  for  determining  the 
probability  of  causation  with  respect  to 
all  known  cancers. 

In  the  summarv'  below.  HHS  indicates 
all  the  changes  in  provisions  of  this  rule 
made  since  the  notice  of  proposed 
rulemaking.  These  occur  under 
§§81.10(b)  and  81.12. 

Introduction 

Sections  81.0  and  81.1  briefly 
describe  how  this  rule  relates  to  DOL 
authorities  under  EEOICPA  and  the 
assignment  of  authority  for  this  rule  to 
HHS.  Section  81.2  summarizes  the 
specific  provisions  of  EEOICPA 
directing  HHS  in  the  development  of 
this  rule. 

Definitions 

This  section  of  the  regulation  defines 
the  principal  terms  used  in  this  part.  It 
includes  terms  specifically  defined  in 
EEOICPA  that,  for  the  convenience  of 
the  reader  of  this  part,  are  repeated  in 
this  section.  The  citation  to  EEOICPA 
has  been  revised  to  reflect  the 
codification  of  the  Act  in  the  United 
States  Code. 

Data  Required  To  Estimate  Probability 
of  Causation 

Sections  81.5  and  81.6  identif\-  the 
sources  and  types  of  personal,  medical, 
and  radiation  dose  information  that 
would  be  required  by  this  regulation. 
Claimants  will  provide  personal  and 
medical  information  to  DOL  under  DOL 
regulations  20  CFR  Part  30.  NIOSH  will 
provide  radiation  dose  information 
pursuant  to  20  CFR  Part  30.  NIOSH  will 


develop  the  dose  information  required 
pursuant  to  the  HHS  regulation  under 
42  CFR  Part  82,  which  was  promulgated 
on  October  5,  2001  as  an  interim  final 
rule  and  is  being  promulgated  as  a  final 
rule  simultaneously  with  this  final  rule 
in  this  issue  of  the  Federal  Register.  The 
application  of  this  personal,  medical, 
and  radiation  dose  information  to 
estimate  probability  of  causation  is 
described  generally  under  §§81.22 — 
81.25. 

Requirements  for  Risk  Models  Used  To 
Estimate  Probability  of  Causation 

Sections  81.10  and  81.11  describe  the 
use  of  cancer  risk  models  and 
uncertainty  analysis  underlying  the  NIH 
RadioEpidemiological  Tables  in  their 
current,  updated  form,  which  is  a 
software  program  named  the 
"Interactive  RadioEpidemiological 
Program"  (IREP).  NIOSH-IREP.  the 
version  of  IREP  to  be  used  by  DOL  to 
implement  this  rule,  is  discussed 
extensively  in  the  notice  of  proposed 
rulemaking  and  above.  These  sections 
also  propose  criteria  bv  which  the  risk 
models  in  NIOSH-IREP  may  be  changed 
to  ensure  that  probability  of  causation 
estimates  calculated  for  EEOICPA 
claimants  represent  the  unique  exposure 
and  disease  experiences  of  employees 
covered  by  EEOICP.A.  In  response  to 
public  comments,  a  criterion  discussed 
above  has  been  added  to  §81.10  This 
criterion  authorizes  NIOSH  to  modif)' 
NIOSH-IREP  to  account  for  new 
understanding  of  the  potential 
interaction  between  cancer  risks 
associated  with  occupational  exposures 
to  chemical  carcinogens  and  radiation- 
related  cancer  effects  (see  §  81.10(b)(4)). 

Section  81.12  was  added  in  response 
to  comments  and  describes  the 
procedure  to  update  NIOSH-IREP 
NIOSH  may  periodically  revise  NIOSH- 
IREP  to  add.  modify,  or  replace  cancer 
risk  models,  improve  the  modeling  of 
uncertainty,  and  improve  the 
functionality  and  user-interface  of 
NIOSH-IREP.  Principal  sources  of 
potential  improvements  in  cancer  risk 
models  include  new  epidemiologic 
research  on  DOE  employee  populations 
and  periodic  updates  from  scientific 
committees  evaluating  such  research 
(e.g..  the  Committee  on  Biological 
Effects  of  Ionizing  Radiation). 

Improvements  may  also  be 
recommended  by  the  Advisory  Board  on 
Radiation  and  Worker  Health,  scientific 
reviews  relevant  to  or  addressing  this 
program,  public  comment,  or  by  DOL, 
which  is  the  principal  user  and  hence 
may  require  functional  changes  and 
improvements  in  the  user-interface. 

Substantive  changes  to  NIOSH-IREP 
(changes  that  would  substantially  affect 
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estimates  of  probability  of  causation 
calculated  using  NflOSH-IREP, 
including  the  addition  of  new  cancer 
risk  models)  will  be  submitted  to  the 
Advisory  Board  on  Radiation  and 
Worker  Health  for  review.  Proposed 
changes  provided  to  the  Advisory  Board 
for  review  will  also  be  made  available 
to  the  public,  which  will  have 
opportvmity  to  comment  and  have  its 
comments  considered  by  NIOSH  and 
the  Board. 

To  facilitate  public  participation  in 
updating  NIOSH-IREP,  NIOSH  will 
periodically  publish  a  notice  in  the 
Federal  Register  informing  the  public  of 
proposed  substantive  changes  to 
NIOSH-IREP  currently  under 
development,  the  status  of  the  proposed 
changes,  and  the  expected  completion 
dates.  NIOSH  will  also  publish  a  notice 
in  the  Federal  Register  notifying  DOL 
and  the  public  of  the  completion  of 
substantive  changes  to  NIOSH-IREP.  In 
the  notice,  NIOSH  will  address  relevant 
public  comments  and  recommendations 
from  the  Advisory  Board  received  by 
NIOSH. 

Guidslines  To  Estimate  Probability  of 
Causation 

Sections  81.20  and  81.21  require  DOL 
to  use  NIOSH-IREP  to  estimate 
probability  of  causation  for  cancers  for 
which  probability  of  causation  estimates 
can  be  calculated  using  available  cancer 
risk  models.  Section  81.21  also  requires 
DOL  to  assume  carcinoma  in  situ  (ICD- 
9  26  codes  230-234),  neoplasms  of 
uncertain  behavior  (ICD-9  codes  235- 
238),  and  neoplasms  of  unspecified 
natiu-e  {ICD-9  code  239)  are  malignant, 
for  purposes  of  estimating  probability  of 
causation. 

Sections  81.22-81.25  provide  general 
guidelines  for  the  use  of  NIOSH-IREP 
and  specific  applications  to 
accommodate  special  circumstances 
anticipated.  The  special  circumstances 
include  claims  in  which:  (1)  The 
primary  site  of  a  metastasized  cancer  is 
imknown;  (2)  the  subtype  of  leukemia 
presented  lacks  a  single,  optimal  risk 
model  in  NIOSH-IREP;  and  (3)  two  or 
more  primary  cancers  are  presented, 
requiring  further  statistical  adjustment 
of  probability  of  causation  estimates 
calculated  using  NIOSH-IREP. 

The  procedure  concerning  subtypes  of 
leukemia  (2)  is  needed  because  of  a 


"^  ICD-9  is  a  version  of  the  standard  systftra  of 
classifying  diseases  that  will  be  used  by  IREP.  The 
most  recent  version  of  this  system.  ICEJ-IO,  will  not 
be  used  because  the  cancer  risk  models  have  been 
constructed  using  ICD-9. 

See:  The  International  Classification  of  Diseases 
Clinical  Modification  (9th  Revision)  Volume  I&II 
ll991|  Department  of  Health  and  Human  Services 
Publication  No.  (PHS)  91-1260.  U.S.  Government 
Printing  Office,  Washington.  DC. 


limitation  of  the  data  on  Japanese 
atomic  bomb  survivors,  as  discussed 
above  and  in  the  notice  of  proposed 
rulemaking.  The  general  leukemia 
model  in  IREP  allows  for  adjustment  for 
age  at  exposure,  which  is  an  important 
modifier  of  leukemia  risk.  The  data  are 
too  sparse,  however,  to  allow  for  such 
an  adjustment  with  respect  to  specific 
types  of  leukemia,  writh  the  exception  of 
chronic  myeloid  leukemia.  Since  it  is 
not  possible  to  determine  which  factor, 
age  at  exposure  or  leukemia  subtype,  is 
more  important  to  determining 
probability  of  causation  for  most 
specific  types  of  leukemia,  the 
guidelines  require  use  of  both  the 
general  model  and  the  specific  model. 
The  guidelines  require  DOL  to  use  the 
findings  of  whichever  model  produces 
the  higher  probability  of  causation 
estimate. 

Section  81.30  specifies  one  cancer  to 
be  considered  non-radiogenic  for  the 
purposes  of  this  rule:  chronic 
lymphocytic  leukemia  (ICD-9  Code: 
204.1).  DOL  would  assign  a  value  of 
zero  to  the  probability  of  causation  for 
a  claim  based  on  this  type  of  leukemia. 
There  is  general  consensus  among  the 
scientific  and  medical  communities  that 
treatment  of  this  leukemia  as  non- 
radiogenic  is  appropriate,  and  such 
treatment  is  consistent  with  other 
radiation  illness  compensation 
programs. 

V.  Significant  Regulatory  Action 
(Executive  Order  12866) 

This  rule  is  a  "significant  regulatory 
action,"  within  the  meaning  of 
Executive  Order  12866,  because  it  raises 
novel  or  legal  policy  issues  arising  out 
of  the  legal  mandate  established  under 
EEOICPA.  The  rule  is  designed  to 
establish  objective  guidelines,  grounded 
in  current  science,  to  support  DOL  in 
the  adjudication  of  applicable  claims 
seeking  compensation  for  cancer  under 
EEOICPA.  The  guidelines  will  be 
applied  by  DOL  to  calculate  a 
reasonable,  scientifically  supported 
determination  of  the  probability  that  a 
cancer  for  which  a  claimant  is  seeking 
compensation  was  as  likely  as  not 
caused  by  radiation  doses  incurred  in 
the  performance  of  duty  by  the  covered 
employee.  The  financial  cost  to  the 
federal  government  of  applying  these 
guidelines  is  covered  imder 
administrative  expenses  estimated  by 
DOL  under  its  rule  (see  FR  28948,  May 
25,  2001). 

The  rule  carefully  explains  the 
manner  in  which  the  regulatory  action 
is  consistent  with  the  mandate  for  this 
action  under  §  3623(c)  of  EEOICPA  and 
implements  the  detailed  requirements 
concerning  this  action  under  this 


section  of  EEOICPA.  The  rule  does  not 
interfere  with  State,  local,  and  tribal 
goverrunents  in  the  exercise  of  their 
governmental  functions. 

The  rule  is  not  considered 
economically  significant,  as  defined  in 
section  3(f)(1)  of  the  Executive  Order 
12866.  This  rule  has  a  subordinate  role 
in  the  adjudication  of  claims  under 
EEOICPA,  serving  as  one  element  of  an 
adjudication  process  administered  by 
DOL  imder  20  CFR  Parts  1  and  30.  DOL 
has  determined  that  its  rule  fulfills  the 
requirements  of  Executive  Order  12866 
and  provides  estimates  of  the  aggregate 
cost  of  benefits  and  administrative 
expenses  of  implementing  EEOICPA 
under  its  rule  (see  FR  28948,  May  25, 
2001). 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  each 
agency  to  consider  the  potential  impact 
of  its  regulations  on  small  entities 
including  small  businesses,  small 
governmental  units,  and  small  not-for- 
profit  organizations.  HHS  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.  This  rule  affects 
only  DOL,  HHS,  and  some  individuals 
filing  compensation  claims  under 
EEOICPA.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  for 
under  RFA  is  not  required. 

Vn.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (PRA), 
44  U.S.C.  3501  et  seq.,  requires  an 
agency  to  invite  public  comment  on  and 
to  obtain  0MB  approval  of  any 
regulation  that  requires  ten  or  more 
people  to  report  information  to  the 
agency  or  to  keep  certain  records.  This 
rule  does  not  contain  any  information 
collection  requirements.  It  provides 
guidelines  only  to  the  U.S.  Department 
of  Labor  (DOL)  for  adjudicating 
compensation  claims  and  thus  requires 
no  reporting  or  record  keeping. 
Information  required  by  DOL  to  apply 
these  guidelines  is  being  provided  by 
HHS  and  by  individual  claimants  to 
DOL  under  DOL  regulations  20  CFR  30. 
Thus,  HHS  has  determined  that  the  PRA 
does  not  apply  to  this  rule. 

Vm.  Small  Business  Regiiiatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.'S.C.  801  et 
seq.),  the  Department  will  report  to 
Congress  promulgation  of  this  rule.  The 
report  will  state  that  the  Department  has 
concluded  that  this  rule  is  not  a  "major 
rule"  because  it  is  not  likely  to  result  in 
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an  annual  effect  on  the  economy  of  $100 
million  or  more.  However,  this  rule  has 
a  subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA.  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  under  20  CFR 
Parts  1  and  30.  DOL  has  determined  that 
its  rule  is  a  "major  rule"  because  it  will 
likely  result  in  an  armual  effect  on  the 
economy  of  $100  million  or  more. 

rX.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulator}'  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 
Mandates  Reform  Act,  this  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  increased  annual  expenditures 
in  excess  of  SI 00  million  by  State,  local 
or  tribal  governments  in  the  aggregate, 
or  by  the  private  sector. 

X.  Executive  Order  12988  (Civil  Justice) 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform  and 
will  not  unduly  burden  the  Federal 
court  system.  Probability  of  causation 
may  be  an  element  in  reviews  of  DOL 
adverse  decisions  in  the  United  States 
District  Courts  pursuant  to  the 
Administrative  Procedure  Act. 
However,  DOL  has  attempted  to 
minimize  that  burden  by  providing 
claimants  an  opportunity  to  seek 
administrative  review  of  adverse 
decisions,  including  those  involving 
probability  of  causation.  HHS  has 
provided  a  clear  legal  standard  for  DOL 
to  apply  regarding  probability  of 
causation.  This  rule  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 

XI.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent." 

Xn.  Executive  Order  13045  (Protection 
of  Children  From  Environmental, 
Health  Risks  and  Safiety  Risks) 

In  accordance  with  Executive  Order 
13045.  HHS  has  evaluated  the 


environmental  health  and  safety  effects 
of  this  rule  on  children.  HHS  has 
determined  that  the  rule  would  have  no 
effect  on  children. 

Xm.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply. 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211,  HHS  has  evaluated  the  effects  of 
this  rule  on  energy  supply,  distribution 
or  use,  and  has  determined  that  the  rule 
will  not  have  a  significant  adverse  effect 
on  them. 

XIV.  Effective  Date 

The  Secretarv'  has  determined, 
pursuant  to  5  U.S.C.  553(d)(3).  that  there 
is  good  cause  for  this  rule  to  be  effective 
immediately  to  avoid  undue  hardship 
on  and  facilitate  payment  to  eligible 
claimants. 

List  of  Subjects  in  42  CFR  Part  81 

Cancer,  Government  Employees. 
Probability  of  Causation.  Radiation 
Protection,  Radioactive  Materials, 
Workers'  Compensation. 

Text  of  the  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  is  amending  42  CFR  to 
add  Part  81  to  read  as  follows: 

PART  81— GUIDELINES  FOR 
DETERMINING  PROBABILITY  OF 
CAUSATION  UNDER  THE  ENERGY 
EMPLOYEES  OCCUPATIONAL 
ILLNESS  COMPENSATION  PROGRAM 
ACT  OF  2000 

Subpart  A — Introduction 

Sec. 

81.0  Background. 

81.1  Purpose  and  .Authority. 

81.2  Provisions  of  EEOICPA  concerning  this 
part. 

Subpart  B — Definitions 

81.4  Definition  of  terms  used  in  this  part 

Subpart  C — Data  Required  To  Estimate 
Probability  of  Causation 

81.5  Use  of  personal  and  medical 
information 

81.6  Use  of  radiation  dose  information 

Subpart  D— Requirements  for  Risk  Models 
Used  To  Estimate  Probability  of  Causation 

81.10  Use  of  cancer  risk  assessment  models 
in  NIOSH-IREP. 

81.11  Use  of  uncertainty  analysis  in 
NIOSH-IREP. 

81.12  Procedure  for  updating  NIOSH-IREP. 

Subpart  E— Guidelines  To  Estimate 
Probability  of  Causation 

81.20  Required  use  of  NIOSH-IREP. 

81.21  Cancers  requiring  the  use  of  NIOSH- 
IREP. 


81.22  General  guidelines  for  use  of  NIOSH- 
IREP 

81.23  Guidelines  for  cancers  for  which 
primary  site  is  unknown 

8124    Guidelines  for  leukemia. 

81.25     Guidelines  for  claims  involving  two 

or  more  primary  cancers 
81.30    .Non-radiogenic  cancers 
Appendix  A  to  Part  81— Glossar>-  of 

ICD-9  codes  and  their  cancer 

descriptions. 

Authority:  42  U.S.C,  7384n(c);  E.O.  13179, 
65  FR  77487.  3  CFR.  2000  Comp.,  p.  321 

Subpart  A — Introduction 

§  81 .0    Background, 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act 
(EEOICPA).  42  U.S.C.  7384-7385  11994. 
supp.  2001],  provides  for  the  payment  of 
compensation  benefits  to  covered 
employees  and.  where  applicable, 
survivors  of  such  employees,  of  the 
United  States  Department  of  Energy,  its 
predecessor  agencies  and  certain  of  its 
contractors  and  subcontractors  Among 
the  tvpes  of  illnesses  for  which 
compensation  may  be  provided  are 
cancers.  There  are  two  categories  of 
covered  employees  with  cancer  under 
EEOICPA  for  whom  compensation  may 
be  provided.  The  regulations  that  follow 
under  this  part  apply  only  to  the 
category  of  employees  described  under 
paragraph  (a)  of  this  section. 

(a)  One  category  is  employees  with 
cancer  for  whom  probability  of 

c  ausation  must  be  estimated  or 
determined,  as  required  under  20  CFR 
30.115. 

(b)  The  second  category  is  members  of 
the  Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer,  as 
defined  under  EEOICPA.  The  U.S. 
Department  of  Labor  (DOL)  which  has 
primary  authority  for  implementing 
EE01CP.\.  has  promulgated  regulations 
at  20  CFR  30  210  et  seq.  that  identify 
current  members  of  the  Special 
Exposure  Cohort  and  requirements  for 
compensation  Pursuant  to  section 
7384(q)  of  EEOICPA.  the  Secretary  of 
HHS  is  authorized  to  add  additional 
classes  of  employees  to  the  Special 
Exposure  Cohort 

§  81 .1     Purpose  and  Authority. 

(a)  The  purpose  of  this  regulation  is 
to  establish  guidelines  DOL  will  apply 
to  adjudicate  cancer  claims  for  covered 
employees  seeking  compensation  for 
cancer,  other  than  as  members  of  the 
Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer  To 
award  a  claim,  DOL  must  first 
determine  that  it  is  at  least  as  likely  as 
not  that  the  cancer  of  the  employee  was 
caused  by  radiation  doses  incurred  by 
the  employee  in  the  performance  of 
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duty.  These  guidelines  provide  the 
procedures  DOL  must  apply  and 
identify  the  information  DOL  will  use. 

(b)  Section  7384(n)(b)  of  EEOICPA 
requires  the  President  to  promulgate 
these  guidelines.  Executive  Order  13179 
assigned  responsibility  for  promulgating 
these  guidelines  to  the  Secretary  of 
HHS. 

§  81 .2    Provisions  of  EEOICPA  conc«ming 
this  part. 

EEOICPA  imposes  several  general 
requirements  concerning  the 
development  of  these  guidelines.  It 
requires  that  the  guidelines  produce  a 
determination  as  to  whether  it  is  at  least 
as  likely  as  not  (a  50%  or  greater 
probability)  that  the  cancer  of  the 
covered  employee  was  related  to 
radiation  doses  incurred  by  the 
employee  in  the  performance  of  duty.  It 
requires  the  guidelines  be  based  on  the 
radiation  dose  received  by  the 
employee,  incorporating  the  methods  of 
dose  reconstruction  to  be  established  by 
HHS.  It  requires  determinations  be 
based  on  the  upper  99  percent 
confidence  interval  (credibility  limit)  of 
the  probability  of  causation  in  the 
RadioEpidemiological  tables  published 
under  section  7(b)  of  the  Orphan  Drug 
Act  (42  U.S.C,  241  note),  as  such  tables 
may  be  updated.  EEOICPA  also  requires 
HHS  consider  the  type  of  cancer,  past 
health-related  activities,  the  risk  of 
developing  a  radiation-related  cancer 
from  workplace  exposure,  and  other 
relevant  factors.  Finally,  it  is  important 
to  note  EEOICPA  does  not  include  a 
requirement  limiting  the  types  of 
cancers  to  be  considered  radiogenic  for 
these  guidelines. 

Subpart  B — Definitions 

§  81 .4    Definition  of  terms  used  in  this  part. 

(a)  Covered  employee,  for  purposes  of 
this  part,  means  an  individual  who  is  or 
was  an  employee  of  DOE,  a  DOE 
contractor  or  subcontractor,  or  an 
atomic  weapons  employer,  and  for 
whom  DOL  has  requested  HHS  to 
perform  a  dose  reconstruction. 

(b)  Dose  and  dose  rate  effectiveness 
factor  (DDREF)  means  a  factor  applied 
to  a  risk  model  to  modify  the  dose-risk 
relationship  estimated  by  the  model  to 
account  for  the  level  of  the  dose  and  the 
rate  at  which  the  dose  is  incurred.  As 
used  in  IREP,  a  DDREF  value  of  greater 
than  one  implies  that  chronic  or  low 
doses  are  less  carcinogenic  per  unit  of 
dose  than  acute  or  higher  doses. 

(c)  Dose-response  relationship  means 
a  mathematical  expression  of  the  Way 
that  the  risk  of  a  biological  effect  (for 
example,  cancer]  changes  with 


increased  exposure  to  a  potential  health 
hazard  (for  example,  ionizing  radiation). 

(d)  EEOICPA  means  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000,  42 
U.S.C.  §§7384-7385  [1994.  supp.  2001]. 

(e)  Equivalent  dose  means  the 
absorbed  dose  in  a  tissue  or  organ 
multiplied  by  a  radiation  weighting 
factor  to  account  for  differences  in  the 
effectiveness  of  the  radiation  in 
inducing  cancer. 

(f)  External  dose  means  the  portion  of 
the  equivalent  dose  that  is  received  from 
radiation  sources  outside  of  the  body. 

(g)  Interactive  RadioEpidemiological 
Progmm  (IREP)  means  a  computer 
software  program  that  uses  information 
on  the  dose-response  relationship,  and 
specific  factors  such  as  a  claimant's 
radiation  exposin-e,  gender,  age  at 
diagnosis,  and  age  at  exposure  to 
calculate  the  probability  of  causation  for 
a  given  pattern  and  level  of  radiation 
exposure. 

(h)  Internal  dose  means  the  portion  of 
the  equivalent  dose  that  is  received  from 
radioactive  materials  taken  into  the 
body. 

(ij  Inverse  dose  rate  effect  means  a 
phenomenon  in  which  the  protraction 
of  an  exposure  to  a  potential  health 
hazard  leads  to  greater  biological  effect 
per  unit  of  dose  than  the  delivery  of  the 
same  total  amount  in  a  single  dose.  An 
inverse  dose  rate  effect  implies  that  the 
dose  and  dose  rate  effectiveness  factor 
(DDREF)  is  less  than  one  for  chronic  or 
low  doses. 

(j)  Linear  energy  transfer  (LET)  means 
the  average  amount  of  energy 
transferred  to  surrounding  body  tissues 
per  imit  of  distance  the  radiation  travels 
through  body  tissues  (track  length).  Low 
LET  radiation  is  typified  by  gamma  and 
x  rays,  which  have  high  penetrating 
capabilities  through  various  tissues,  but 
transfer  a  relatively  small  amoimt  of 
energy  to  surrounding  tissue  per  unit  of 
track  length.  High  LET  radiation 
includes  alpha  particles  and  neutrons, 
which  have  weaker  penetrating 
capability  but  transfer  a  larger  amoimt 
of  energy  per  unit  of  track  length. 

(k)  NIOSH  means  the  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention,  United  States  Department  of 
Health  and  Human  Services. 

(1)  Non-radiogenic  cancer  means  a 
type  of  cancer  that  HHS  has  found  not 
to  be  caused  by  radiation,  for  the 
purposes  of  this  regulation. 

(m)  Primary  cancer  means  a  cancer 
defined  by  the  original  body  site  at 
which  the  cancer  was  incurred,  prior  to 
any  spread  (metastasis)  to  other  sites  in 
the  body. 


(n)  Probability  of  causation  means  the 
probability  or  likelihood  that  a  cancer 
was  caused  by  radiation  exposure 
incurred  by  a  covered  employee  in  the 
performance  of  duty.  In  statistical  terms, 
it  is  the  cancer  risk  attributable  to 
radiation  exposure  divided  by  the  sum 
of  the  baseline  cancer  risk  (the  risk  to 
the  general  population)  plus  the  cancer 
risk  attributable  to  the  radiation 
exposure. 

(o)  RadioEpidemiological  Tables 
means  tables  that  allow  computation  of 
the  probability  of  causation  for  various 
cancers  associated  with  a  defined 
exposiue  to  radiation,  after  accounting 
for  factors  such  as  age  at  exposure,  age 
at  diagnosis,  and  time  since  exposure. 

(p)  Relative  biological  effectiveness 
(RBE)  means  a  factor  applied  to  a  risk 
model  to  account  for  differences 
between  the  amount  of  cancer  effect 
produced  by  different  forms  of 
radiation.  For  purposes  of  EEOICPA,  the 
RBE  is  considered  equivalent  to  the 
radiation  weighting  factor. 

(q)  Risk  model  means  a  mathematical 
model  used  under  EEOICPA  to  estimate 
a  specific  probability  of  causation  using 
information  on  radiation  dose,  cancer 
type,  and  personal  data  (e.g.,  gender, 
smoking  history). 

(r)  Secondary  site  means  a  body  site 
to  which  a  primary  cancer  has  spread 
(metastasized). 

(s)  Specified  cancer  is  a  term  defined 
in  §  7384(1)(17)  of  EEOICPA  and  20  CFR 
30.5(dd)  that  specifies  types  of  cancer 
that,  pm-suant  to  20  CFR  part  30,  may 
qualify  a  member  of  the  Special 
Exposure  Cohort  for  compensation.  It 
includes  leukemia  (other  than  chronic 
lymphocytic  leukemia),  multiple 
myeloma,  non-Hodgkin's  lymphoma, 
renal  cancers,  and  cancers  of  the  limg 
(other  than  carcinoma  in  situ  diagnosed 
at  autopsy),  thyroid,  male  breast,  female 
breast,  esophagus,  stomach,  pharynx, 
small  intestine,  pancreas,  bile  ducts,  gall 
bladder,  salivary  gland,  urinary  bladder, 
brain,  colon,  ovary,  liver  (not  associated 
with  cirrhosis  or  hepatitis  B],  and  bone. 

(t)  Uncertainty  is  a  term  used  in  this 
rule  to  describe  the  lack  of  precision  of 
a  given  estimate,  the  extent  of  which 
depends  upon  the  amount  and  quality 
of  the  evidence  or  data  available. 

(u)  Uncertainty  distribution  is  a 
statistical  term  meaning  a  range  of 
discrete  or  continuous  values  arrayed 
aroimd  a  central  estimate,  where  each 
value  is  assigned  a  probability  of  being 
correct. 

(v)  Upper  99  percent  confidence 
interval  is  a  term  used  in  EEOICPA  to 
mean  credibility  limit,  the  probability  of 
causation  estimate  determined  at  the 
99th  percentile  of  the  range  of 
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uncertainty  around  the  central  estimate 
of  probability  of  causation. 

Subpart  C— Data  Required  To  Estimate 
ProtMbiiity  of  Causation 

§  81 .5    Use  of  personal  and  medical 
information. 

Determining  probability  of  causation 
mav  require  the  use  of  the  following 
personal  and  medical  information 
provided  to  DOL  by  claimants  under 
DOL  regulations  20  CFR  part  30: 

(a)  Year  of  birth 

(b)  Cancer  diagnosis  (by  lCD-9  code) 
for  primary  and  secondary  cancers 

(c)  Date  of  cancer  diagnosis 

(d)  Gender 

(e)  Race/ethnicity  (if  the  claim  is  for 
skin  cancer  or  a  secondary  cancer  for 
which  skin  cancer  is  a  likely  primary 
cancer) 

(f)  Smoking  history  (if  the  claim  is  for 
lung  cancer  or  a  secondar\'  cancer  for 
which  lung  cancer  is  a  likely  primary 
cancer) 

§  81 .6    Use  of  radiation  dose  information. 

Determining  probability  of  causation 
will  require  the  use  of  radiation  dose 
information  provided  to  DOL  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  HHS 
regulations  42  CFR  part  82.  This 
information  will  include  annual  dose 
estimates  for  each  year  in  which  a  dose 
was  incurred,  together  with  uncertainty 
distributions  associated  with  each  dose 
estimate.  Dose  estimates  will  be 
distinguished  by  type  of  radiation  (low- 
linear  energy  transfer  (LET),  protons, 
neutrons,  alpha,  low-energy  x-ray)  and 
by  dose  rate  (acute  or  chronic)  for 
external  and  internal  radiation  dose. 

Subpart  D— Requirements  for  Risk 
Models  Used  To  Estimate  Probability 
of  Causation 

§  81 .1 0    Use  of  cancer  risic  assessment 
models  in  NIOSH  IREP. 

(a)  The  risk  models  used  to  estimate 
probability  of  causation  for  covered 
employees  under  EEOICPA  will  be 
based  on  risk  models  updated  from  the 
1985  NIH  Radioepidemiological  Tables. 
These  1985  tables  were  developed  from 
analyses  of  cancer  mortality  risk  among 
the  Japanese  atomic  bomb  survivor 
cohort.  The  National  Cancer  Institute 
(NCI)  and  Centers  for  Disease  Control 
and  Prevention  (CDC)  are  updating  the 
tables,  replacing  them  with  a 
sophisticated  analytic  software  program 
This  program,  the  Interactive 
RadioEpidemiological  Program  (IREP)i, 


models  the  dose-response  relationship 
between  ionizing  radiation  and  33 
cancers  using  morbidity  data  from  the 
same  Japanese  atomic  bomb  survivor 
cohort.  In  the  case  of  thyroid  cancer, 
radiation  risk  models  are  based  on  a 
pooled  analysis  of  several  international 
cohorts'"'. 

(b)  NIOSH  will  change  the  risk 
models  in  IREP,  as  needed,  to  reflect  the 
radiation  exposure  and  disease 
experiences  of  employees  covered  under 
EEOICPA.  which  differ  from  the 
experiences  of  the  Japanese  atomic 
bomb  survivor  cohort.  Changes  will  be 
incorporated  in  a  version  of  IREP  named 
NIOSH-IREP,  specifically  designed  for 
adjudication  of  claims  under  EEOICPA. 
Possible  changes  in  IREP  risk  models 
include  the  following: 

(1)  Addition  of  risk  models  to  IREP, 
as  needed,  for  claims  under  EEOICPA 
(e.g..  malignant  melanoma  and  other 
skin  cancers) 

(2)  Modification  of  IREP  risk  models 
to  incorporate  radiation  exposures 
unique  to  employees  covered  by 
EEOICPA  (e.g.,  radon  and  low  energy  x 
rays  from  employer-required  medical 
screening  programs,  adjustment  of 
relative  biological  effectiveness 
distributions  based  on  neutron  energ\'). 

(3)  Modification  of  IREP  risk  models 
to  incorporate  new  understanding  of 
radiation-related  cancer  effects  relevant 
to  employees  covered  by  EEOICPA  (e.g.. 
incorporation  of  inverse  dose-rate 
relationship  between  high  LET  radiation 
exposures  and  cancer:  adjustment  of  the 
low-dose  effect  reduction  factor  for 
acute  exposures). 

(4)  Modification  of  IREP  risk  models 
to  incorporate  new  understanding  of  the 
potential  interaction  between  cancer 
risk  associated  with  occupational 
exposures  to  chemical  carcinogens  and 
radiation-related  cancer  effects. 

(5)  Modification  of  IREP  risk  models 
to  incorporate  temporal,  race  and 
ethnicity-related  differences  in  the 
frequency  of  certain  cancers  occurring 
generally  among  the  U.S.  population. 

(6)  Modifications  of  IREP  to  facilitate 
improved  evaluation  of  the  uncertainty 
distribution  for  the  probability  of 
causation  for  claims  based  on  two  or 
more  primar>'  cancers. 

§81.11    Use  of  uncertainty  analysis  in 
NIOSH-IREP. 

(a)  EEOICPA  requires  use  of  the 
uncertainty  associated  with  the 
probability  of  causation  calculation, 
specifically  requiring  the  use  of  the 
upper  99%  confidence  interval 


(credibility  limit)  estimate  of  the 
probability  of  causation  estimate.  As 
described  in  the  NCI  document. - 
uncertainty  from  several  sources  is 
incorporated  into  the  probability  of 
causation  calculation  performed  by 
NIOSH-IREP.  These  sources  include 
uncertainties  in  estimating:  radiation 
dose  incurred  by  the  covered  employee; 
the  radiation  dose-cancer  relationship 
(statistical  uncertainty  in  the  specific 
cancer  risk  model);  the  extrapolation  of 
risk  (risk  transfer)  from  the  Japanese  to 
the  U.S.  population;  differences  in  the 
amount  of  cancer  effect  caused  by 
different  radiation  types  (relative 
biological  effectiveness  or  RBE):  the 
relationship  between  the  rate  at  which 
a  radiation  dose  is  incurred  and  the 
level  of  cancer  risk  produced  (dose  and 
dose  rate  effectiveness  factor  or  DDREF); 
and,  the  role  of  non-radiation  risk 
factors  (such  as  smoking  history). 

(b)  NIOSH-IREP  will  operate 
according  to  the  same  general  protocol 
as  IREP  for  the  analysis  of  uncertainty. 
It  will  address  the  same  possible  sources 
of  uncertainty  affecting  probability  of 
causation  estimates,  and  in  most  cases 
will  apply  the  same  assumptions 
incorporated  in  IREP  risk  models. 
Different  procedures  and  assumptions 
will  be  incorporated  into  NIOSH-IREP 
as  needed,  according  to  the  criteria 
outlined  under  §81.10. 

§81.12    Procedure  to  update  NIOSH-IREP. 

(a)  NIOSH  mav  periodically  revise 
NIOSH-IREP  to  add,  modif\'.  or  replace 
cancer  risk  models,  improve  the 
modeling  of  uncertainty,  and  improve 
the  functionality  and  user-interface  of 
NIOSH-IREP. 

(b)  Revisions  to  NIOSH-IREP  may  be 
recommended  bv  the  following  sources: 

(1)  NIOSH, 

(2)  The  Advisor*-  Board  on  Radiation 
and  Worker  Health, 

(3)  Independent  reviews  of  NIOSH- 
IREP  or  elements  thereof  by  scientific 
organizations  (e.g..  National  Academy  of 
Sciences), 

(4)  DOL, 

(5)  Public  comment. 

(c)  NIOSH  will  submit  substantive 
changes  to  NIOSH-IREP  (changes  that 
would  sobstantially  affect  estimates  of 
probability  of  causation  calculated  using 
NIOSH-IREP.  including  the  addition  of 
new  cancer  risk  models)  to  the  Advisor,- 
Board  on  Radiation  and  Worker  Health 
for  review.  NIOSH  will  obtain  such 
review  and  address  any 
recommendations  of  the  review  before 
completing  and  implementing  the 
change. 


'  NIOSH-IREP  is  available  for  public  review  on 
the  NIOSH  homepage  at:  www.cdc.gov/niosh/ocas/ 
ocasirep/html. 


''Ron  E.  Lubin  JH.  Shore  RE.  et  al  -Thyroid 
cancer  after  exposure  to  external  radiation:  a  pooled 
analysis  of  seven  studies.  "  Radiat  Res.  141:259- 
277,1995. 


<  Draft  Report  of  the  NCI-OX:  Working  Group  to 
Revise  the  1985  NIH  Radioepidemiological  Tables, 
May  31.  2000,  p.  17-18,  p.  22-23. 
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(d)  NIOSH  will  inform  the  public  of 
proposed  changes  provided  to  the 
Advisory  Board  for  review.  HHS  will 
provide  instructions  for  obtaining 
relevant  materials  and  providing  public 
comment  in  the  notice  announcing  the 
Advisory  Board  meeting,  published  in 
the  Federal  Register 

(e)  NIOSH  will  publish  periodically  a 
notice  in  the  Federal  Register  informing 
the  public  of  proposed  substantive 
changes  to  NIOSH-IREP  currently  under 
development,  the  status  of  the  proposed 
changes,  and  the  expected  completion 

(fl  NIOSH  will  notif\-  DOL  and 
publish  a  notice  in  the  Federal  Register 
notif\'ing  the  public  of  the  completion 
and  implementation  of  substantive 
changes  to  NIOSH-IREP.  In  the  notice. 
NIOSH  will  explain  the  effect  of  the 
change  on  estimates  of  probability  of 
causation  and  will  summarize  and 
address  relevant  comments  received  bv 
NIOSH. 

(g)  NIOSH  may  take  into  account 
other  factors  and  employ  other 
procedures  than  those  specified  in  this 
section,  if  circumstances  arise  that 
require  NIOSH  to  implement  a  change 
more  immediately  than  the  procedures 
in  this  section  allow. 

Subpart  E — Guidelines  To  Estimate 
Probability  of  Causation 

§81.20    Required  use  of  NIOSH-IREP. 

(a)  NIOSH-IREP  is  an  interactive 
software  program  for  estimating 

Secondary  cancer  (ICD-9  code) 

Lymph  ncxjes  of  head,  face  and  neck  (196.0)  .. 

Intrathoracic  lymph  nodes  (196  1)  

Intra-abdominal  lymph  nodes  (196.2) 

Lymph  nodes  of  axilla  and  upper  limb  (196.3)   . 
Inguinal  and  lower  limb  lymph  nodes  (196.5)  ... 

Intrapelvic  lymph  nodes  (196.6)  

Lymph  nodes  of  multiple  sites  (196.8)  

Lymph  nodes,  site  unspecified  (196.9)  

Lung  (197.0)  

Mediastinum  (197.1)  

Pleura  (197.2)  

Ottier  respiratory  organs  (197.3)  

Small  intestine,  including  duodenum  (197.4)  .... 

Large  intestine  and  rectum  (197.5)  

Retroperrtoneum  and  peritoneum  (197.6)  

Liver,  specified  as  secondary  (197.7)  

Other  digestive  organs  (197.8) 

Kidney  (198.0)  

Other  urinary  organs  (198.1)  

Skin  (198.2)  

Brain  and  spinal  cord  (198.3)  

Ottwr  parts  of  nervous  system  (198.4)  

Bone  and  bone  marrow  (198.5)  

Ovary  (198.6) 

Suprarenal  gland  (198.7) 

Other  specified  sites  (198.8)  


probability  of  causation  for  covered 
employees  seeking  compensation  for 
cancer  under  EEOICPA,  other  than  as 
members  of  the  Special  Exposure  Cohort 
seeking  compensation  for  a  specified 
cancer. 

(b)  DOL  is  required  to  use  NIOSH- 
IREP  to  estimate  probability  of  causation 
for  all  cancers,  as  identified  under 
§§81.21  and  81.23. 

§  81 .21     Cancers  requiring  the  use  of 
NIOSH-IREP. 

(a)  DOL  will  calculate  probability  of 
causation  for  all  cancers,  except  chronic 
Ivmphocvtic  leukemia  as  provided 
under  §81.30.  using  NIOSH-IREP. 

(b)  Carcinoma  in  situ  (ICD-9  codes 
230-234),  neoplasms  of  uncertain 
behavior  (ICD-9  codes  235-238),  and 
neoplasms  of  unspecified  nature  (ICD- 
9  code  239)  are  assumed  to  be 
malignant,  for  purposes  of  estimating 
probability  of  causation. 

(c)  All  secondan,'  and  unspecified 
cancers  of  the  lymph  node  (ICD-9  code 
196)  shall  be  considered  secondary 
cancers  (cancers  resulting  from 
metastasis  of  cancer  from  a  primary 
site).  For  claims  identifying  cancers  of 
the  lymph  node.  Table  1  in  §  81.23 
provides  guidance  for  assigning  a 
primary  site  and  calculating  probability 
of  causation  using  NIOSH-IREP. 

§  81 .22    General  guidelines  for  use  of 
NIOSH-IREP. 

DOL  will  use  procedures  specified  in 
the  NIOSH-IREP  Operating  Guide  to 


calculate  probability  of  causation 
estimates  under  EEOICPA.  The  guide 
provides  current,  step-by-step 
instructions  for  the  operation  of  IREP. 
The  procedures  include  entering 
personal,  diagnostic,  and  exposure  data: 
setting/confirming  appropriate  values 
for  variables  used  in  calculations: 
conducting  the  calculation:  and, 
obtaining,  evaluating,  and  reporting 
results. 

§  81 .23    Guidelines  for  cancers  for  which 
primary  site  is  unknown. 

(a)  In  claims  for  which  the  primary 
cancer  site  cannot  be  determined,  but  a 
site  of  metastasis  is  known,  DOL  will 
calculate  probability  of  causation 
estimates  for  various  likely  primary 
sites.  Table  1,  below,  indicates  the 
primar\'  cancer  site(s)  DOL  will  use  in 
NIOSH-IREP  when  the  primary  cancer 
site  is  unknown. 

Table  1 

Primary  cancers  (ICD-9  codes  ')  for 
which  probability  of  causation  is  to  be 
calculated,  if  only  a  secondary'  cancer 
site  is  known.  "M"  indicates  cancer  site 
should  be  used  for  males  only,  and  "F" 
indicates  the  cancer  site  should  be  used 
for  females  only.  A  glossary  of  cancer 
descriptions  for  each  ICD-9  code  is 
provided  in  Appendix  A  to  this  part. 


ICD-9  code  of  likely  primary  cancers 


141,  142  (M),  146  (M),  149  (F),  161  (M),  162,  172,  173,  174  (F),  193  (F). 

150  (M),  162,  174  (F) 

150  (M),  151  (M),  153,  157  (F),  162,  174  (F),  180  (F),  185  (M),  189,  202  (F). 

162,  172.  174  (F). 

154  (M).  162,  172,  173  (F),  187  (M). 

153  (M).  154  (F),  162  (M),  180  (F),  182  (F),  185  (M),  188. 

150  (M),  151  (M),  153  (M),  162,  174  (F). 

150  (M).  151,  153,  162,  172,  174  (F),  185  (M). 

153.  162,  172  (M),  174  (F),  185  (M),  188  (M),  189. 

150  (M),  162,  174(F). 

150  (M),  153  (M),  162,  174  (F),  183  (F),  185  (M),  189  (M). 

150,  153  (M),  161,  162,  173  (M),  174  (F),  185  (M),  193  (F) 

152,  153.  157,  162,  171,  172  (M),  174  (F).  183  (F),  189  (M). 

153,  154,  162,  174  (F).  183  (F),  185  (M). 

151,  153,  154  (M),  157,  162  (M),  171,  174  (F),  182  (F),  183  (F). 

151  (M),  153,  154  (M),  157,  162,  174  (F). 
150  (M),  151,  153,  157,  162,  174  (F),  185  (M). 

153,  162,  174  (F),  180  (F),  185  (M),  188.  189,  202  (F). 

153.  174  (F),  180  (F).  183  (F),  185  (M),  188,  189  (F). 

153,  162,  171  (M),  172,  173  (M),  174  (F).  189  (M). 

162,  172  (M),  174  (F). 

162,  172  (M),  174  (F).  185  (M).  202. 

162,  174(F),  185  (M). 

153(F),  174(F),  183(F). 

153(F).  162,  174(F). 

153,  162,  172  (M),  174  (F),  183  (F),  185  (M),  188  (M). 


'  The  International  Classification  of  Diseases 
Clinical  Modification  (9th  Revision)  Volume  I&U. 
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(b)  DOL  will  select  the  site  producing      §81.25    Guidelines  for  claims  including  ....  PC„.^  DOL  will  use  the  probability 

the  highest  estimate  for  probability  of  »««  '>'  '^^'^  P^"^«^  """^'*'  "f  causation  value  calculated  for  PC„.„, 

causation  to  adjudicate  the  claim."  For  claims  including  two  or  more  to  ad)udicate  the  claim. 

primary  cancers,  DOL  will  use  NIOSH-         ^^  3^    ^on-radiogenic  cancers 

§81.24    Guidelines  for  leukemia.  IREP  to  calculate  the  estimated  ^,     r  ,,  a      a 

■    ,•!•.      r  ,■   „  f,, ,...,.,. K  ,^j,-.r..r  The  fodwing  cancers  ariM  iinsidered 

(a)  For  claims  involving  leukemia.            P^J^'.^.     flv  Then  n    I  w  1   m^ form  .u,n-radu.geni<  for  the  purposes  of 
DOL  will  calculate  one  or  more                      Ih   V' n        n^LirukHon  uJing^I^^^^  EEOICP.Vand  this  part   DOL  will  assign 
probability  of  c^ausation  estimates  from           l^^^^y'^^.  ^^  ca,,,ation  estimates  «  probahilitv  of  causation  of  zero  to  the 
up  to  three  of  the  four  alternate                     produced  "bv  NIOSH-IREP:  following  cancers: 

leukemia  risk  models  included  in  ^  (a)  Chronic  Ivmphocvtu  leukemia 

NIOSH-IREP.  as  specified  in  the  EQUATION  1  (lCD-9  code:  204.1] 

NIOSH-IREP  Operating  Guide.  These  Calculate:  I  -  [{ IxPC, }  x  { 1  -  PC:}  x  (b)  [Reserved] 

include:  "Leukemia,  all  types  except  .  .  .  x  

CLL"  (IDC-9  codes:  204-208.  except  "   '   "  •»  tvaiuating  Equation  1  based  on  the 

204.1).  'acute  Ivmphocvtic  leukemia"  ^  V "  ^\!,A' ~    .V""'' '    u  u\;      (  individual  upper  qmh  perreniiles  of  PC. 

firn  Q      Ho  9nd  nl  anri  ".^rntP  where  PC,  IS  the  probability  of  PCn  approximates  the  upper  99th 

ULU-y  coae.  ^u^J.  ana  ^^'^^  causation  for  one  of  the  primarv  cancers  percentile  of  PC,.„.i  whenever  PC, PC„ 

myelogenous  leukemia    lILD-9  code.  j^p^tified  in  the  claim.  PC:  is  the  are  highly  related,  e.g.,  when  a  common 

205.0).  probahilitv  of  causation  for  a  second  dose-reconstruction  is  the  only  non- 

(b)  For  leukemia  claims  in  which  DOL  primary  cancer  identified  in  the  claim.  negligible  source  of  uncertainty  in  the 
calculates  multiple  probability  of  and  PC.  is  the  probability  of  causation  individual  PC's,  However  this 

,  r   A  ■     iU^  ^      ,1        ■  '     -A      ,cA  aunroximation  can  overestimate  It  it  other 

causation  estimates,  as  specified  in  the  for  the  nth  primary  cancer  identified  m  3^^^^  ^^  uncertainty  contribute 

NIOSH-IREP  Operating  Guide,  the  the  claim.  PC,,,,,:  is  the  probability  that  independently  to  the'PC, PC„,  whereas 

probability  of  causation  estimate  DOL  at  least  one  of  the  primary  cancers  treating  the  joint  distribution  as  fully 

assigns  to  the  claim  will  be  based  on  the  (cancers  1  through  "n  ")  was  caused  by  independent  could  substantially 

leukemia  risk  model  producing  the  the  radiation  dose  estimated  for  the  underestimate  the  upper  99th  percentile  of 

highest  estimate  for  probability  of  claim  when  Equation  1  is  evaluated  PCu.ui  whenever  the  individual  PC's  are 

causation.  based  on  the  joint  distribution  of  PC,.  positively  correlated. 

APPENDIX  A  TO  Part  81— Glossary  of  ICD-9  Codes  and  Their  Cancer  Descriptions  ' 

ICD-9  code  ~ Cancer  description 

140 Malignant  neoplasm  of  lip 

141  Malignant  neoplasm  of  tongue 

142  '1^"".!. '  Malignant  neoplasm  of  major  salivary  glands 

143 Malignant  neoplasm  of  gum 

144    Malignant  neoplasm  of  floor  of  moutti 

145  ''.!!!!'.^"".'.!!!'".r.! Malignant  neoplasm  of  other  and  unspecified  parts  of  mouth 

146 Malignant  neoplasm  of  oropharynx 

147 I  Malignant  neoplasm  of  nasopharynx 

148  '  Malignant  neoplasm  of  hypopharynx 

149  'ZZ'ZZ Malignant  neoplasm  of  other  and  ill-defined  sites  within  the  lip.  oral  cavity,  and  pharynx. 

■J50 I  Malignant  neoplasm  of  esophagus 

151      :  Malignant  neoplasm  of  stomach 

152  ^".!'r.!!!"'.'.^"!'' Malignant  neoplasm  of  small  intestine,  including  duodenum 

153   Malignant  neoplasm  of  colon 

154  ^'""'.^""^ Malignant  neoplasm  of  rectum,  rectosigmoid  lunction  and  anus 

155 y^l^^" Malignant  neoplasm  of  liver  and  intrahepatic  bile  ducts 

156  '!.".'.'."..!!".'.".''"'".""'. Malignant  neoplasm  of  gall  bladder  and  extrahepatic  bile  ducts 

157  ..' ■  Malignant  neoplasm  of  pancreas 

153    ""  Malignant  neoplasm  of  retropentoneum  and  pentoneum 

159 ;;;;.; Malignam  neoplasm  of  other  and  Ill-defined  sites  within  the  digestive  organs  and  peritoneum 

160  !!!".!!!!..^"^. '",".!".' Malignant  neoplasm  of  nasal  cavities,  middle  ear  and  accessory  sinuses 

161  .  Malignant  neoplasm  of  larynx 

162 Malignant  neoplasm  of  trachea,  bronchus  and  lung. 

163 Malignant  neoplasm  of  pleura. 

164 Malignant  neoplasm  of  thymus,  heart,  and  mediastinum 

165  ''ZZZZZZZZ..^.     Malignant  neoplasm  of  other  and  ill-defmed  sites  withm  the  respiratory  system  and  intrathoracic  organs 

170  .!.''.!!'.."".! Malignant  neoplasm  of  bone  and  articular  cartilage 

171  .^".'".1!!"^!". !!.!"!!.!..! Malignant  neoplasm  of  connective  and  other  soft  tissue, 

172  .• Malignant  melanoma  of  skin 

173 Other  malignant  neoplasms  of  skin 

174 Malignant  neoplasm  of  female  breast 

175 Malignant  neoplasm  of  male  breast. 

179  '^!^".!!.! Malignant  neoplasm  of  uterus,  part  unspecified 

180  ..'. Malignant  neoplasm  of  cervix  uten 

181  Malignant  neoplasm  of  placenta 

182 .■ Malignant  neoplasm  of  body  of  uterus 

183 Malignant  neoplasm  of  ovary  and  other  utenne  adnexa. 

184  ''.r.!. ".."""!". ""!'.' Malignant  neoplasm  of  other  and  unspecified  female  genital  organs 

185 Malignant  neoplasm  of  prostate, 

186 Malignant  neoplasm  of  testis 
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ICD-9  ccxJe 

Cancer  description 

187                  

Malignant  neoplasm  of  penis  and  other  nnale  genital  organs. 

188 - 

Malignant  neoplasm  of  unnary  bladder 

'1 

189  

Malignant  neoplasm  of  kidney  and  other  unspecified  unnary  organs. 

190   

Malignant  neoplasm  of  eye 
Malignant  neoplasm  of  brain. 

191    

192  

Malignant  neoplasm  of  other  and  unspecified  parts  of  nervous  system. 

193  

Malignant  neoplasm  of  thyroid  gland. 

194  

Malignant  neoplasm  of  other  endocrine  glands  and  related  structures. 

195   

Malignant,  neoplasm  of  other  and  ill-defined  sites. 

Secondary  and  unspecified  malignant  neoplasm  of  the  lymph  nodes. 

196      

197  

Secondary  malignant  neoplasm  of  the  respiratory  and  digestive  organs. 

^ 

198  

Secondary  malignant  neoplasm  of  other  tissue  and  organs. 
Malignant  neoplasm  without  specification  of  site. 
Lymphosarcoma  and  reticulosarcoma. 

199 

200 

201  

Hodgkin's  disease 

202 

Other  malignant  neoplasms  of  lymphoid  and  histiocytic  tissue. 

203 

Multiple  myeloma  and  other  immunoproliferative  neoplasms. 

204  

Lymphoid  leukemia 

205  

Myeloid  leukemia 

206  

Monocytic  leukemia 

207 

Other  specified  leukemia 

208 

Leukemia  of  unspecified  cell  type 

'The  International  Classification  of  Diseases  Clinical  Modification  (9th  Revision)  Volume  l&ll.  [1991]  Department  of  Health  and  Human  Serv- 
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Dated:  April  10,  2002. 
Tommy  G.  Thompson, 

Secretary,  Department  of  Health  and  Human 

Services. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  82 
RIN  0920-ZAOO 

Methods  for  Radiation  Dose 
Reconstruction  Under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000; 
Final  Rule 

AGENCY:  Department  of  Health  and 
Human  Services. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  select 
provisions  of  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  ("EEOICPA"  or 
"Act").  The  Act  requires  the 
promulgation  of  methods,  in  the  form  of 
regulations,  for  estimating  the  dose 
levels  of  ionizing  radiation  inciured  by 
workers  in  the  performance  of  duty  for 
nuclear  weapons  production  programs 
of  the  Department  of  Energy  and  its 
predecessor  agencies.  These  "dose 
reconstruction"  methods  will  be  applied 
by  the  Nationed  Institute  for 
Occupational  Safety  and  Health,  which 
is  responsible  for  producing  the 
radiation  dose  estimates  that  the  U.S. 


Department  of  Labor  will  use  in 
adjudicating  certain  cancer  claims 
under  ftie  Act. 

DATES:  Effective  Date:  This  final  rule  is 
effective  May  2.  2002. 

Compliance  Dates:  Affected  parties 
are  required  to  comply  with  the 
information  collection  requirements  in 
§82.10  May  2,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health,  4676  Columbia 
Parkway,  MS-R45,  Cincinnati,  OH 
45226,  telephone  513-841-4498  (this  is 
not  a  toll-free  number).  Information 
requests  may  also  be  submitted  by  e- 
mail  to  OCAS@CDC.GOV. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Statutory  Autboiity 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  ("EEOICPA"),  42  U.S.C.  7384- 
7385  [1994,  supp.  2001],  established  a 
compensation  program  to  provide  a 
lump  sum  payment  of  $150,000  and 
medical  benefits  as  compensation  to 
covered  employees  suffering  from 
designated  illnesses  (i.e.  cancer 
resulting  from  radiation  exposure, 
chronic  beryllium  disease,  or  silicosis) 
incurred  as  a  result  of  thefr  exposures 
while  in  the  performance  of  duty  for  the 
Department  of  Energy  ("DOE")  and 
certain  of  its  vendors,  contractors,  and 
subcontractors.  This  law  also  provided 


for  payment  of  compensation  to  certain 
survivors  of  covered  employees. 

EEOICPA  instructed  the  President  to 
designate  one  or  more  federal  agencies 
to  carry  out  the  compensation  program. 
Pursuant  to  this  statutory  provision,  the 
President  issued  Executive  Order  13179, 
titled  Providing  Compensation  to 
America's  Nuclear  Weapons  Workers, 
which  assigned  primary  responsibility 
for  administering  the  compensation 
program  to  the  Department  of  Labor 
("DOL").  65  FR  77487  (Dec.  7,  2000). 
DOL  published  an  interim  final  rule 
governing  DOL's  administration  of 
EEOICPA  on  May  25,  2001  (20  CFR 
parts  1  and  30). 

The  executive  order  directed  the 
Department  of  Health  and  Human 
Services  ("HHS")  to  perform  several 
technical  and  policymaking  roles  in 
support  of  the  DOL  program: 

(1)  HHS  is  to  develop  methods  to 
estimate  radiation  doses  ("dose 
reconstruction")  for  certain  individuals 
with  cancer  applying  for  benefits  imder 
the  DOL  program.  These  methods  are 
the  subject  of  this  rule.  HHS  is  also  to 
apply  these  methods  to  conduct  the 
program  of  dose  reconstructions 
required  by  EEOICPA.  This  program  is 
delegated  to  the  National  Institute  for 
Occupational  Safety  and  Health 
("NIOSH"),  an  institute  of  the  Centers 
for  Disease  Control  and  Prevention. 

(2)  HHS  is  also  to  develop  guidelines 
to  be  used  by  DOL  to  assess  the 
likelihood  that  an  employee  with  cancer 
developed  that  cancer  as  a  result  of 
exposure  to  radiation  in  performing  his 
or  her  duties  at  a  DOE  facility  or  atomic 
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weapons  facility.  These  guidelines  were 
published  as  a  notice  of  proposed 
rulemaking  under  42  CFR  Part  81  on 
October  5.  2001,  and  are  being 
published  as  a  final  rule  simultaneously 
with  this  rule  in  this  issue  of  the 
Federal  Register. 

(3)  HHS  is  to  staff  the  Advisory  Board 
on  Radiation  and  Worker  Health  and 
provide  it  with  administrative  and  other 
necessary  support  services.  The  Board, 

a  federal  advisory  committee,  was 
appointed  by  the  President  in  November 

2001.  It  first  convened  on  January  22. 

2002,  and  is  advising  HHS  in 
implementing  its  roles  under  EEOICPA 
described  here. 

(4)  Finally.  HHS  is  to  develop  and 
applv  procedures  for  considering 
petitions  by  classes  of  employees  at 
DOE  or  Atomic  Weapons  Employer 
facilities  seeking  to  be  added  to  the 
Special  Exposure  Cohort  established 
under  EEOICPA.  Employees  included  in 
the  Special  Exposure  Cohort  who  have 

a  specified  cancer  and  meet  other 
conditions,  as  defined  bv  EEOICPA  and 
DOL  regulations  (20  CFR  30).  qualif>-  for 
compensation  under  EEOICPA. 
Proposed  HHS  procedures  for 
considering  Special  Exposure  Cohort 
petitions  will  be  published  soon  in  the 
Federal  Register.  HHS  will  obtain 
public  comment  and  a  review  by  the 
Advisory  Board  on  Radiation  and 
Worker  Health  before  these  procedures 
are  made  final  and  implemented. 

As  provided  for  under  42  U.S.C. 
7384p,  HHS  is  implementing  its 
responsibilities  with  the  assistance  of 
NIOSH. 

B.  What  Legal  Requirements  Are 
Specified  by  EEOICPA  for  Dose 
Reconstruction? 

EEOICPA  requires  that  HHS  establish, 
by  regulation,  methods  for  arriving  at 
reasonable  estimates  of  the  radiation 
doses  incurred  by  covered  employees  in 
connection  with  claims  seeking 
compensation  for  cancer,  other  than  as 
members  of  the  Special  Exposure 
Cohort.  42  U.S.C.  7384n{d).  These 
methods  will  be  applied  to  estimate 
radiation  doses  for  the  following 
covered  employees:  (1)  An  employee 
who  was  not  monitored  for  exposure  to 
radiation  at  a  DOE  or  Atomic  Weapons 
Employer  facility;  (2)  an  employee  who 
was  monitored  inadequately  for 
exposure  to  radiation  at  such  a  facility; 
or  (3)  an  employee  whose  records  of 
exposure  to  radiation  at  such  facility  are 
missing  or  incomplete. 

EEOICPA  requires  the  Advisory  Board 
on  Radiation  and  Worker  Health  to 
independently  review  the  methods 
established  by  this  rule  and  to  verify  a 
reasonable  sample  of  dose 


reconstructions  established  under  these 
methods.  The  Advisory  Board  is  a 
federal  advisory  committee  established 
by  the  statute  and  appointed  by  the 
President  which  is  advising  HHS  on  its 
major  responsibilities  under  EEOICPA. 

EEOICPA  requires  that  DOE  provide 
HHS  with  relevant  information  on 
worker  radiation  exposures  necessary 
for  dose  reconstructions  and  requires 
DOE  to  inform  covered  employees  with 
cancer  of  the  results  of  their  dose 
reconstructions.  42  U.S.C.  7384n(e)  and 
7384q(c).  NIOSH.  which  will  be 
conducting  the  dose  reconstructions, 
will  inform  covered  employees  and  DOE 
of  the  results  of  these  dose 
reconstructions. 

Subject  to  provisions  of  the  Privacy 
Act  (5  U.S.C.  552(a)),  HHS  will  also 
make  available  to  researchers  and  the 
general  public  information  on  the 
assumptions,  methodology,  and  data 
used  in  estimating  radiation  doses.  42 
U.S.C.  7384n(e)(2). 

Finally.  HHS  notes  that  EEOICPA 
does  not  authorize  the  establishment  of 
new  radiation  protection  standards 
through  the  promulgation  of  these 
methods,  and  these  methods  do  not 
constitute  such  new  standards. 

C.  What  Is  the  Purpose  of  Dose 
Reconstruction? 

Dose  reconstructions  are  used  to 
estimate  the  radiation  doses  to  which 
individual  workers  or  groups  of  workers 
have  been  exposed,  particularly  when 
radiation  monitoring  is  unavailable, 
incomplete,  or  of  poor  quality. 
Originally  dose  reconstructions  wore    . 
conducted  for  research  on  the  health 
effects  of  exposure  to  radiation.  In 
recent  decades,  dose  reconstruction  has 
become  an  integral  component  of 
radiation  illness  compensation 
programs  in  the  United  States  and 
internationally. 

D.  How  Are  Radiation  Doses 
Reconstructed? 

The  procedures  and  level  of  effort 
involved  in  dose  reconstructions 
depend  in  part  on  the  quantity  and 
quality  of  available  dose  monitoring 
information,  the  conditions  under 
which  radiation  exposure  aro.se.  and  the 
forms  of  radiation  to  which  the 
individual  was  exposed.  If  individuals 
for  whom  dose  estimates  are  needed 
were  monitored  using  present  day 
technology  and  received  only  external 
radiation  doses,  dose  reconstruction 
could  be  very  simple.  It  might  only 
require  summing  the  radiation  doses 
recorded  from  radiation  badges  and 
adding  estimated  potential  "missed" 
doses  resulting  from  the  limits  of 
detection  of  monitoring  badges. 


Dose  reconstruction  can  require 
extensive  research  and  analysis.  Such 
work  is  required  if  radiation  doses  were 
not  monitored  or  there  is  uncertainty 
about  the  monitoring  methods  involved; 
if  there  was  potential  for  internal  doses 
through  the  ingestion,  inhalation  or 
absorption  of  radioactive  materials;  or  if 
the  processes  and  circumstances 
involved  in  the  radiation  exposures 
were  complex.  For  the  most  complex 
dose  reconstructions,  research  and 
analvses  may  include  determining  or 
assuming  specific  characteristics  of  the 
monitoring  procedures;  identifxing 
events  or  processes  that  were 
unmonitored;  identifying  the  types  and 
quantities  of  radioactive  materials 
involved;  evaluating  production 
processes  and  safety  procedures 
employed;  identif\'ing  the  locations  and 
activities  of  exposed  persons; 
identifying  comparable  exposure 
circumstances  for  which  data  is 
available  to  make  assumptions;  and 
conducting  a  variety  of  complex 
analvses  to  interpret  the  data  compiled 
or  estimated. 

E.  How  Is  Dose  Reconstruction 
Conducted  in  a  Compensation  Program'' 

An  additional,  critical  factor  affecting 
how  doses  are  reconstructed  is  the 
amount  of  time  available.  For  health 
research  studies  dose  reconstructions 
may  take  from  months  to  years  to 
complete.  In  compensation  programs, 
however,  a  balance  must  be  struck 
between  efficiencv  and  precision. 
Section  7384d  of  EEOICPA  specifically 
states  that  one  of  the  purposes  of  the 
compensation  program  is  to  provide  for 
""timely"  compensation.  As  applied 
under  EEOICPA,  dose  reconstruction 
must  rely  on  information  that  can  be 
developed  on  a  timely  basis  and  on 
carefuUv  developed  assumptions. 

When  conducting  dose  reconstruction 
for  a  compensation  program,  our 
primarv  concern  will  be  to  ensure  the 
assumptions  used  to  estimate  doses  are 
fair,  consistent,  and  well  grounded  in 
the  best  available  science.  To  address 
fairness,  the  Defense  Threat  Reduction 
Agency  ("DTRA ").  which  conducts  dose 
reconstructions  for  veterans  and 
Department  of  Defense  civilian 
personnel  who  participated  in  U.S. 
atmospheric  nuclear  testing  and  in  the 
occupation  forces  of  Hiroshima  and 
Nagasaki,  applies  certain  assumptions 
that  err  reasonably  on  the  side  of 
overestimating  exposures  t  see  32  CFR 
part  218).  These  assumptions  substitute 
for  more  detailed  information  that 
would  be  time-consuming  and  costly  to 
develop.  HHS  will  take  an  approach 
similar  to  that  of  DTRA  by  using 
reasonable,  fair,  and  scientifically  based 
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assumptions  as  substitutes  for 
additional  research  and  analysis  to 
achieve  an  efficient  dose  reconstruction 
process. 

F.  How  Will  Dose  Reconstruction 
Methods  Under  EEOICPA  Differ  From 
Dose  Reconstruction  for  Veterans? 

The  major  differences  for  the  HHS 
methods  for  dose  reconstructions  arise 
from  characteristics  that  distinguish  the 
radiation  exposure  experiences  of 
nuclear  weapons  production  workers 
from  those  of  veterans.  Whereas 
veterans  were  primarily  exposed  to 
external  sources  of  radiation  over  brief 
periods  in  acute  doses,  employees 
covered  by  EEOICPA  frequently  may 
have  received  both  acute  and  chronic 
exposures  to  internal  and  external 
radiation  over  periods  as  long  as  three 
to  four  decades.  Further,  nuclear 
weapons  production  employees 
experienced  more  diverse  exposures 
and  circumstances  of  exposure,  on  an 
individual  basis  and  as  a  group  than  did 
veterans.  As  a  result,  many  HHS  dose 
reconstructions  will  be  more  complex 
than  those  conducted  by  DTRA,  making 
it  necessary  that  HHS  place  a  high 
premium  on  any  efficiencies  that  can  be 
achieved. 

Addressing  the  need  for  efficiency, 
HHS  is  establishing  a  dose 
reconstruction  process  that  limits  the 
work  performed  in  cases  where  it  is 
evident  the  outcome  of  the 
compensation  claim  will  be  unaffected. 
HHS  will  rely  on  less  detailed  or  precise 
estimates  for  claims  for  which 
compensation  would  clearly  be  due 
based  on  the  more  limited  dose 
reconstruction,  and  for  claims  for  which 
additional  work  clearly  would  not  result 
in  compensation.  In  the  former  case,  if 
it  is  evident  from  limited  dose 
reconstruction  that  the  estimated 
cumulative  dose  is  sufficient  to  qualify 
the  cljiimant  for  compensation,  no 
additional  work  will  be  performed.  In 
the  latter  case,  limited  dose 
reconstructions  will  be  conducted  only 
for  claims  for  which  it  is  evident  that 
further  research  and  dose  reconstruction 
will  not  produce  a  compensable  level  of 
radiation  dose,  because  the  use  of  worst- 
case  assumptions  does  not  produce  a 
compensable  level  of  radiation  dose.  In 
these  latter  cases,  the  decisive  factors 
that  result  in  NIOSH  deciding  to  limit 
the  dose  reconstruction  process  will  be 
clearly  explained  in  the  draft  of  the  dose 
reconstruction  results  reported  to  the 
claimant  under  §  82.25,  and  in  the  dose 
reconstruction  results  reported  to  the 
claimant  imder  §  82.26. 

A  second  important  aspect  of  the  HHS 
dose  reconstruction  process  is  that  it 
will  involve  interaction  with  the 


covered  employee  or  survivor.  NIOSH 
will  use  information  provided  by  the 
claimant  to  evaluate  the  completeness 
and  adequacy  of  dose  information 
available,  to  locate  additional  exposure 
or  dose-related  information,  and  to 
estimate  unmonitored  doses. 

G.  How  Will  HHS  Incorporate  Scientific 
Methods  Established  by  the  Radiation 
Safety  Scientific  Community  in  Internal 
Dose  Estimation  Under  EEOICPA? 

The  methods  for  calculating  internal 
dose  under  this  rule  use  current  models 
published  by  the  International 
Commission  on  Radiological  Protection 
(ICRP).  Specifically,  at  this  time  NIOSH 
will  use  the  new  ICRP  respiratory  tract 
model  for  assessing  doses  due  to 
inhalation  of  radioactive  particles.  '  In 
addition,  NIOSH  will  use  the  new 
biokinetic  models  for  the  radionuclides 
contained  in  publications  56,-  67  ^  and 
69^  in  place  of  those  described  in 
previous  ICRP  publications.  These 
models  currently  provide  the  most 
widely  accepted  methods  for 
mathematically  describing  the  uptake, 
transport  and  retention  of  radionuclides 
in  the  body. 

H.  What  Elements  Underlying  the  Dose 
Reconstruction  Process  Are  Expected  To 
Change  With  Scientific  Progress? 

ICRP  periodically  updates  the  models 
used  to  evaluate  internal  doses,  based 
on  new  research  on  the  metabolic 
properties  of  radioactive  materials 
(radionuclides).  These  ICRP  updates 
reflect  the  current  state  of  scientific 
knowledge  on  the  uptake,  transport,  and 
retention  of  radionuclides  in  the  human 
body 

In  addition,  technological  advances  in 
the  areas  of  retrospective  detection  of 
radiation  exposure  or  radiation 
exposure  and  dose  biomarkers 
(detectable  changes  in  human  tissues 
and/or  physiologic  processes  resulting 
from  radiation  exposure)  may  make  it 


'  International  Commission  on  Radiological 
Protection  (ICRP).  1994.  Human  Respiratorj'  Model 
for  Radiological  Protection.  ICRP  Publicatiaon  66, 
.Annals  of  the  ICRP  24(1-4).  Elsevier  Scientific  Ltd., 
Oxford. 

'  International  Commission  on  Radological 
Protection  (ICRP)  1989.  Age  Dependent  Doses  to 
Members  of  the  Public  from  Intakes  of 
Radionuclides:  Part  1.  ICRP  Publication  56,  Anaals 
of  the  ICRP  20(2).  Pergamon  Press,  Oxford. 

'  International  Commission  on  Radiological 
Protection  (ICRP).  1993.  Age  Dependent  Doses  to 
Members  of  the  Public  from  Intakes  of 
Radionuclides:  Part  2  ICRP  Publication  67,  Annals 
of  the  ICRP  23(V,).  Pergamon  Press.  Oxford. 

*  International  Commission  on  Radiological 
Protection  (ICRP).  1995.  Age  Dependent  Doses  to 
Members  of  the  Public  from  Intakes  of 
Radionuclides:  Part  3:  Ingestion  Dose  Coefficients. 
ICRP  Publication  69,  Aimals  of  the  ICRP  25(1). 
Elsevier  Scientific  Ltd.,  Oxford. 


possible  to  add  new  analyses  to  the  dose 
reconstruction  process  in  the  future. 

As  described  in  §§82.30-82.33  of  the 
rule,  NIOSH  will  address  the  need  to 
update  the  scientific  elements 
underlying  dose  reconstructions  in  a 
process  that  involves  review  by  the 
Advisory  Board  on  Radiation  and  " 
Worker  Health  and  permits  and 
facilitates  input  from  the  public. 

n.  Summary  of  Public  Comments 

On  October  5,  2001,  HHS 
promulgated  an  interim  final  rule 
issuing  methods  for  conducting  dose 
reconstructions  tmder  EEOICPA  (42 
CFR  part  82;  see  66  FR  50978).  Public 
comments  were  solicited  initially  from 
October  5,  2001  to  November  5,  2001. 
The  public  comment  period  was 
reopened  subsequently  from  January  17, 
2002,  to  January  23,  2002;  from  January 
17,  2002,  to  February  6,  2002,  for 
comments  from  the  Advisory  Board  on 
Radiation  and  Worker  Health;  and  from 
February  14,  2002,  to  March  1,  2002. 

HHS  received  comments  from  13 
organizations  and  23  individuals. 
Organizations  commenting  included 
several  labor  unions  representing  DOE 
workers,  a  community  based 
organization,  an  administrative  office  of 
the  University  of  California,  several 
DOE  contractors,  and  several  federal 
agencies.  A  summary  of  these  comments 
and  HHS  responses  is  provided  below. 
These  are  organized  by  general  topical 
area. 

A.  Purpose  of  the  Rule 

HHS  received  various  comments 
regarding  the  purpose  of  the  rule. 

Several  comments  concerned  the 
general  issue  of  whether  or  not  the  rule 
includes  sufficient  technical  detail. 
Several  commenters  recommended  HHS 
specify  the  detailed  assumptions  and 
techniceJ  methods  that  might  be  used  in 
a  dose  reconstruction.  Another 
commenter  supported  retaining  the 
general  level  of  detail  included  in  the 
interim  rule.  One  commenter 
reconunended  the  comment  period  on 
the  rule  remain  open  until  the  public 
has  had  opportunity  to  review  the  dose 
reconstruction  technical  procediu-es 
discussed  in  the  interim  final  rule. 

The  approach  of  this  rule  is  to 
establish  the  principles,  general 
procediu-es,  and  general  criteria  by 
which  the  NIOSH  dose  reconstruction 
program  will  operate.  Very  specific 
details  about  the  technical  procedures 
that  may  be  involved  in  a  dose 
reconstruction  are  established  in  NIOSH 
implementation  guides  and  will  be 
available  for  public  review  as  discussed 
in  this  rule.  These  detailed  technical 
procediu-es  were  presented  in  draft  form 
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to  the  Advisorv'  Board  on  Radiation  and 
Worker  Health  on  lanuarv'  24  and 
Februan'  13.  2002.  Further  detail  will  be 
established  as  standard  operating 
procedures  as  procedural  issues  arise  in 
performing  dose  reconstructions. 
This  approach  to  regulation  is 
necessar>'  because  the  level  of  possible 
detail  is  far  too  great  to  encompass  in  a 
reasonably  comprehensible  regulation. 
Many  specific  circumstances  that  might 
arise  in  dose  reconstructions  either 
carmot  be  anticipated  with  reasonable 
certainty  or  cannot  be  identified  and 
addressed  without  causing  a  great  delay 
in  the  initiation  of  the  dose 
reconstruction  program,  seriously 
harming  claimants  already  awaiting 
decisions  on  compensation.  This 
approach  is  appropriate  because  the 
public  is  provided  a  clear  explanation  of 
the  general  approach  of  the  dose 
reconstruction  procedures  and  the 
principles  and  criteria  that  will  guide 
implementation  of  these  procedures. 
And  the  public  will  have  the 
opportunity  to  review  the  procedures 
set  forth  in  the  NIOSH  implementation 
guides  as  they  are  developed  and  at  any 
time  thereafter. 

Several  commenters  requested  HHS 
define  what  constitutes  a  "reasonable 
estimate"  of  the  radiation  doses 
incurred  by  an  employee.  EEOICPA 
requires  the  dose  reconstruction 
program  to  arrive  at  "reasonable 
estimates"  of  these  doses  (42  U.S.C. 
7384n(d)). 

HHS  interprets  this  term  to  mean 
estimates  calculated  using  a  substantial 
basis  of  fact  and  the  application  of 
science-based,  logical  assumptions  to 
supplement  or  interpret  the  factual 
basis.  As  discussed  in  the  interim  final 
rule,  assumptions  applied  by  NIOSH 
will  give  the  benefit  of  the  doubt  to 
claimants  in  cases  of  scientific  or  factual 
uncertainty  or  unknowns." 

One  commenter  noted  that  the  single 
piupose  of  dose  reconstructions  under 
EEOICPA  is  to  support  compensation 
decisions  by  DOL  and  recommended 
HHS  clarify  the  limitations  of  the  dose 
reconstruction  findings  arising  from  this 
circumstance. 

As  discussed  above  and  in  the  interim 
final  rule,  NIOSH  is  applying  methods 
designed  to  support  compensation 
decisions  by  DOL  that  are  fair  and  as 
timely  as  possible.  As  a  consequence, 
many  of  the  NIOSH  dose  reconstruction 
results  are  likely  to  differ  substantially 
from  those  that  would  be  produced 
under  a  scientific  research  protocol, 
when  the  principal  object  is  to  produce 
maximally  complete  and  precise 
estimates.  Under  the  methods 
promulgated  in  this  rule  and  consistent 
with  the  intent  of  Congress,  NIOSH  will 


give  the  benefit  of  the  doubt  to 
claimants  when  there  is  uncertainty  or 
unknowTis  concerning  radiation 
exposures.  This  will  tend  to 
overestimate  radiation  doses  for 
employees,  except  for  those  employees 
for  whom  immediately  available  records 
reveal  doses  sufficiently  high  to  produce 
a  compensable  level  of  probability  of 
causation.  For  these  employees  whose 
dose  levels  can  be  immediately 
determined  to  be  compensable.  NIOSH 
will  tend  to  underestimate  their  total 
cumulative  doses  by  abbreviating  the 
dose  reconstruction  process.  Further 
dose  reconstruction  for  these  latter 
claimants,  however,  would  be 
urmecessary  and  harmful.  It  would 
prolong  the  adjudication  process 
without  benefit  to  the  claimant  (since 
the  abbreviated  dose  reconstruction  has 
already  estimated  a  compensable  level 
of  radiation  dose),  and  at  the  cost  of 
unnecessarily  delaying  dose 
reconstructions  for  other  claimants. 
For  the  reasons  discussed  above,  a 
dose  reconstruction  conducted  by 
NIOSH  will  not  always  produce 
complete  or  best  estimates  of  the  actual 
doses  received  by  an  individual.  HHS 
does  not  believe  that  the  dose 
reconstruction  results  should  be  used 
for  any  purpose  other  than  the 
probability  of  causation  calculations 
required  under  EEOICPA. 

B.  Claimant  Involvement 

HHS  received  various  comments 
concerning  the  involvement  of 
claimants  in  the  dose  reconstruction 
process  and  other  related  claims 
processes. 

Several  commenters  recommended 
that  the  claimant  not  be  burdened  with 
collecting  the  records  needed  for  the 
dose  reconstruction.  Another 
commenter  recommended  that  the 
claimant  have  an  opportunity  to 
contribute  information  for  the  dose 
reconstruction. 

The  former  comments  appear  to  stem 
from  a  misunderstanding  of  the  role  of 
claimant  interviews  in  the  dose 
reconstruction  process.  As  outlined  in 
the  interim  final  rule  and  this  final  rule, 
DOE  will  provide  the  records  needed  for 
dose  reconstruction  directly  to  NIOSH 
in  response  to  requests  by  NIOSH.  The 
claimant  is  generally  not  biu-dened  with 
collecting  dosimetry  and  related  data. 

The  purpose  of  tHe  claimant  interview 
is  to  capture  any  information  or  records 
available  to  the  claimant  that  might  not 
be  initially  identified  by  or  available 
from  DOE  or  AWEs;  as  well  as 
information  that  would  help  NIOSH 
interpret  DOE  records,  such  as 
information  on  radiation  dosimetry 
badge  practices  or  placement  of 


radiation  area  monitors  or  particulars  of 
work  practices:  or  information  that 
might  be  missing  from  DOE  records, 
such  as  radiation  monitoring  results, 
information  connecting  an  employee 
with  a  radiation  contamination  incident, 
or  medical  records  indicating  the 
emplovee  received  medical  treatment 
resulting  from  radiation  exposure. 

The  contribution  of  information  from 
claimants  (and  also  coworkers  when  the ' 
claimant  is  a  sur\'ivor  of  a  covered 
employee)  is  entirely  voluntary.  It  is 
intended  to  improve,  when  possible  and 
necessary,  the  dose  reconstruction 
record  that  can  be  established  using 
DOE  records  and  the  records  and  results 
of  research  conducted  at  DOE  or  AWE 
facilities  or  research  evaluating  the 
health  of  DOE  or  AWE  employees. 

One  commenter  requested 
clarification  of  the  interview  options  in 
cases  when  the  claimant  is  a  sur\'ivor 

As  noted  above,  when  the  claimant  is 
a  survivor,  NIOSH  will  interview  the 
claimant  and  will  also  attempt  to 
interview  one  or  more  co-workers  of  the 
employee.  HHS  recognizes  that 
survivors  frequently  will  not  know 
much,  if  anything,  about  working 
conditions,  work  procedures,  or 
dosimetry-  practices  at  DOE  facilities, 
even  when  the  surv-ivor  is  the  spouse  of 
an  employee.  Interviews  with  co- 
workers are  intended  to  supplement 
information  available  from  the  sur\'ivor. 

One  commenter  recommended  that 
when  the  federal  compensation  program 
of  EEOICPA.  administered  by  DOL, 
denies  a  cancer  claim  and  the  employee 
involved  in  the  claim  had  a  combination 
of  radiation  and  chemical  exposures,  the 
federal  government  should  itself  submit 
a  compensation  claim  on  behalf  of  the 
claimant  to  the  workers'  compensation 
program  in  the  state  with  jurisdiction. 
The  commenter's  intent  is  to  reduce  the 
burden  on  the  claimant  who  has  already 
filed  for  compensation  once,  under  the 
federal  EEOICPA  compensation 
program. 

Tne  federal  government  does  not  have 
legal  authority  to  file  compensation 
claims  with  state  workers' 
compensation  programs  on  behalf  of 
nuclear  weapons  employees.  On  the 
other  hand,  the  federal  government  has 
established  a  program  to  assist  DOE 
contractor  employees  in  obtaining 
compensation  from  state  workers' 
compensation  programs  for  any 
illnesses  that  may  have  been  caused  by 
toxic  exposures  at  DOE  facilities, 
including  cancers  potentially  caused  by 
a  combination  of  radiation  and  chemical 
exposures  or  either  of  these  types  of 
exposiu-es  individually.  The  DOE  Office 
of  Worker  Advocacy  is  authorized  to 
conduct  this  program  under  Part  D  of 
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EEOICPA.  The  program  includes  the 
establishment  of  phy.sicians  panels, 
appointed  by  HHS.  to  evaluate  the 
work-relatedness  of  such  illnesses  and 
the  establishment  of  agreements 
between  DOE  and  individual  states  to 
facilitate  the  consideration  of  these 
compensation  claims. 

The  public  should  note,  however,  that 
claimants  under  the  federal  EEOICPA 
compensation  program  are  eligible  to 
seek  compensation  from  state  workers' 
compensation  programs  regardless  of 
the  outcome  of  their  federal  claim.  A 
decision  by  DOL  to  compensate  a 
claimant  under  the  federal  program 
provides  no  guarantee,  in  and  of  itself, 
that  a  state  compensation  program  will 
also  compensate  the  claimant.  These 
programs  are  legally  and 
administratively  independent,  apart 
from  any  agreements  that  might  be 
entered  into  by  DOE  and  individual 
state  workers'  compensation  programs. 

One  commenter  recommended 
NIOSH  re-analyze  completed  dose 
reconstructions  without  a  request  by  the 
claimant  when  NIOSH  obtains  new  data 
or  information  that  could  substantially 
change  the  findings  of  the  completed 
dose  reconstruction.  This  comment  is 
relevant  to  two  foreseeable 
circumstances;  (1)  When  NIOSH 
discovers  records  or  information  on 
previously  unidentified  or  possibly 
underestimated  radiation  exposures  at 
DOE  or  AWE  facilhies:  and  (2)" when 
NIOSH  modifies  the  scientific  elements 
underlying  dose  reconstructions,  such 
as  the  biokinetic  models  used  to 
estimate  internal  radiation  doses. 

HHS  agrees  with  the  comment  and 
has  added  provisions  under  §  82.27  of 
this  rule  to  authorize  NIOSH  to  review 
completed  dose  reconstructions  on  its 
own  initiative,  upon  obtaining  new 
information  or  changing  scientific 
elements  underlying  dose 
reconstructions.  HHS  has  targeted  the 
added  provisions  to  circumstances  in 
which  use  of  the  new  information  or 
scientific  element  could  increase  the 
levels  of  radiation  doses  previously 
estimated,  since  the  purpose  of  these 
provisions  is  to  provide  new- 
information  to  DOL  on  claims  that  were 
denied  based  on  outdated  information. 

One  commenter  recommended  that 
the  federal  goverimient  provide 
claimants  with  resources  to  obtain 
independent  reviews  of  NIOSH  dose 
reconstructions. 

HHS  will  not  fund  claimants  to  obtain 
independent  reviews  of  dose 
reconstructions.  EEOICPA  already 
provides  for  an  independent  review  of 
the  NIOSH  dose  reconstruction  program 
by  the  Advisory  Board  on  Radiation  and 
Worker  Health,  hinded  by  HHS.  This 


review  will  be  periodic  and  include  a 
sample  of  completed  dose 
reconstructions.  NIOSH  will  also 
establish  several  levels  of  quality 
assurance  procedures  integral  to  the 
dose  reconstruction  process.  The 
proposal  for  HHS  to  fund  further 
independent  reviews  is  largely 
duplicative  of  these  current  efforts  and 
hence,  unlikely  to  benefit  claimants  or 
further  improve  the  NIOSH  dose 
reconstruction  program. 

C.  Basics  of  Dose  Reconstruction 

\    HHS  received  several  comments 
addressing  provisions  on  the  basic 
approach  of  dose  reconstructions 
described  under  §  82.2  of  the  interim 
final  rule. 

Several  commenters  were  uncertain 
how  to  interpret  the  "hierarchy  of 
methods"  described  under  this  section. 
The  commenters  were  concerned  that 
NIOSH  might  exclusively  analyze 
monitoring  data  on  individual  workers, 
W'hen  such  data  are  available,  without 
taking  under  consideration  other 
relevant  data,  such  as  area  monitoring, 
information  on  monitoring  practices  and 
technology,  or  information  on 
unrecorded  exposures  or  missing 
records. 

It  is  first  important  to  note,  this 
section  provides  only  a  general  outline 
on  the  basic  approach  of  dose 
reconstructions.  It  is  intended  to 
introduce  readers  to  the  elementary 
concepts  of  dose  reconstruction,  which 
is  why  it  is  included  in  the 
"Introduction"  subpart  of  the  rule. 
Section  82.10  and  following  sections 
provide  detail  on  the  specific 
procedures  NIOSH  must  follow  in 
conducting  a  dose  reconstruction. 

Second,  the  hierarchical  use  of  dose 
reconstruction  methods  discussed  in 
this  section  implicitly  requires  the 
consideration  of  data  from  various 
sources.  The  provision  of  this  section 
which  gives  highest  priority  to 
individual  monitoring  data  begins  with 
the  conditional  statement:  "If  found  to 
be  complete  and  adequate,  individual 
worker  monitoring  data... are  given  the 
highest  priority  in  assessing  exposure." 
To  evaluate  whether  individual 
monitoring  data  are  complete  and 
adequate,  NIOSH  may  have  to  examine 
and  consider  the  full  scope  of  sources 
and  types  of  data  available  and  relevant, 
as  described  under  the  detailed 
procedural  sections  of  the  rule 
beginning  with  §  82.10.  NIOSH  will 
hav  e  to  examine  other  sources  and  types 
of  data  to  properly  interpret  primary 
data,  even  when  they  are  complete  and 
adequate,  as  explained  in  §  82.2. 


One  commenter  recommended  HHS 
explain  in  detail  in  this  section  how 
NIOSH  would  evaluate  data  adequacy. 

As  discussed  above,  this  section  is 
introductory  and  general.  Section  82.15 
of  the  rule  explains  in  some  detail  how 
NIOSH  will  evaluate  the  completeness 
and  adequacy  of  individual  monitoring 
data.  NIOSH  has  prepared 
implementation  guides  that  provide 
additional  detail,  and  will  be  preparing 
standard  operating  procedures  as 
needed  to  address  issues  that  arise  as 
NIOSH  conducts  dose  reconstructions. 
The  implementation  guides  will  be 
available  to  the  public  from  the  NIOSH 
addresses  provided  above  and  the 
standard  operating  procedures  will  also 
be  made  available  as  they  are 
established. 

Several  commenters  requested  HHS 
clarifv*  the  meaning  of  the  expression 
used  in  this  section:  "reasonable  and 
scientific  assumptions."  This  section 
explains  that  dose  reconstructions  use 
such  assumptions  in  establishing 
default  values  to  supplement  existing 
data  on  workplace  radiation  exposures. 
This  expression  is  intended  to  mean 
assumptions  that  follow  logically  from 
scientific  experience  and  a  factual  basis. 
For  example,  dosimetrists  assimie  that  a 
process  operating  at  different  times  or  in 
different  places  but  involving  the  same 
source  term  used  under  comparable 
conditions,  controls,  and  practices  will 
produce  comparable  radiation  exposure 
levels  and  characteristics. 

One  commenter  suggested  a 
substantive  edit  to  the  last  sentence 
under  §  82.2(a),  which  provides  an 
example  of  a  situation  in  which  a  dose 
reconstruction  would  employ  a  worst 
case  assumption  to  substitute  for  lack  of 
information  on  the  solubility  of  an 
inhaled  material.  The  commenter 
recommended  that  HHS  clarify  in  this 
example  that  the  worst  case  assumption 
would  be  reasonable.  HHS  has  clarified 
this  sentence  accordingly.  The  sentence 
now  reads:  "For  example,  if  the 
solubility  classification  of  an  inhaled 
material  caimot  be  determined,  the  dose 
reconstruction  would  use  the 
classification  that  results  in  the  largest 
dose  to  the  organ  or  tissue  relevant  to 
the  cancer  and  that  is  possible  given 
existing  knowledge  of  the  material  and 
process." 

D.  Who  Receives  Dose  Reconstructions? 

HHS  received  various  comments 
concerning  who  is  eligible  for  dose 
reconstructions  and  the  circumstances 
under  which  NIOSH  would  conduct  a 
dose  reconstruction. 

Several  commenters  suggested  there 
may  be  covered  employees  who  require 
dose  reconstructions  who  do  not  fit 
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within  the  three  statutorily-prescribed 
groups  specified  under  section 
7384n{d)(l)  of  EEOICPA  and  reiterated 
under  §  82.3  of  this  rule  to  be  eligible  for 
dose  reconstructions.  The  commenters 
recommended  the  rule  should  include 
all  individuals  filing  compensation 
claims  for  cancer  under  EEOICPA. 

EEOICPA  covers  two  groups  of  claims 
seeking  compensation  for  cancer:  claims 
seeking  compensation  under  provisions 
of  the  Special  Exposure  Cohort  and  all 
others.  Claims  seeking  compensation  in 
the  former  group  do  not  require  dose 
reconstructions  for  DOL  to  adjudicate 
and  hence  DOL  will  not  refer  these 
claims  to  NIOSH  for  a  dose 
reconstruction.  Thus,  the  HHS  rule 
should  not  be  broadened  to  include  all 
claims  seeking  compensation. 

Several  other  commenters  stated  that 
EEOICPA  did  not  require  dose 
reconstructions  for  employees  who  were 
monitored  and  for  whom  DOE  has 
complete  dose  records.  One  commenter 
indicated  that  DOL  should  be  able  to 
use  the  dose  of  record  from  DOE  instead 
of  obtaining  a  dose  reconstruction  from 
NIOSH  when  the  dose  of  record  is 
sufficiently  high  to  qualify'  the  claimant 
for  compensation. 

NIOSH  is  implicitly  required  by 
EEOICPA  to  evaluate  the  dose  of  record 
of  every  eligible  claim,  since  without 
such  an  evaluation  it  could  not  be 
determined  whether  the  monitoring  data 
for  the  individual  are  complete  and 
adequate.  Moreover,  the  data  provided 
in  the  dose  of  record  from  DOE  are  not 
in  a  form  that  can  be  used  by  DOL  to 
calculate  probability  of  causation. 
Nonetheless,  HHS  agrees  that  when  the 
dose  of  record  is  itself  ver\'  high.  NIOSH 
should  not  expend  resources  on  a  dose 
reconstruction  needlessly  or  cause 
unnecessary  delay  in  DOL's 
adjudication  of  the  claim.  For  this 
reason,  the  rule  includes  efficiency 
measures  under  §  82.10  to  limit  the 
extent  of  the  dose  reconstruction 
depending  on  the  circumstcmces.  In  the 
example  given  by  the  commenter,  if  the 
dose  of  record  was  evidently  high 
enough  to  qualify  the  claimant  for 
compensation,  NIOSH  would  greatly 
abbreviate  its  effort,  so  that  the  claimant 
is  not  unnecessarily  delayed  in  awaiting 
DOL  to  determine  probability  of 
causation  and  complete  adjudication  of 
the  claim. 

One  commenter  questioned  whether 
the  definition  of  a  "covered  employee" 
under  §82.5  is  sufficiently  inclusive. 
HHS  specified  more  narrowly  than 
EEOICPA  that  a  covered  employee,  for 
the  purposes  of  the  HHS  rules,  is  a  DOE 
or  AWE  employee  for  whom  DOL  has 
requested  HHS  to  perform  a  dose 
reconstruction. 


This  distinction  results  practically 
from  the  separate  responsibilities  of 
DOL  and  HHS  in  implementing 
EEOICPA.  DOL  is  solely  responsible  for 
initiallv  reviewing  each  claim, 
evaluating  whether  the  claim  represents 
a  covered  employee  with  a  covered 
illness,  and  determining  whether  or  not 
the  claim  requires  a  dose  reconstruction. 
The  only  claims  DOL  will  forward  to 
HHS  for  dose  reconstructions  are  those 
for  a  cancer  not  covered  by  provisions 
of  the  Special  Exposure  Cohort.  Hence, 
HHS  retains  its  proposed  definition  in 
this  rule  to  be  clear  that  NIOSH  will 
onlv  conduct  dose  reconstructions 
under  EEOICPA  for  the  subset  of  claims 
submitted  by  DOL  to  HHS  for  dose 
reconstructions.  This  is  intended  to 
avoid  the  possible  confusion  and  delay 
that  would  arise  if  claimants  were  to 
directly  submit  to  NIOSH  requests  for 
dose  reconstructions. 

One  commenter  recommended  a 
change  to  the  definition  given  in  this 
rule  for  Atomic  Weapons  Employer 
(AWE).  The  commenter  recommended 
the  definition  include  entities  that 
"handled"  material  that  emitted 
radiation  and  include  entities  that 
processed,  produced,  or  handled 
radiation-emitting  equipment  as  well  as 
material. 

The  definition  for  AWE  in  the  rule 
was  established  by  Congress  in 
EEOICPA.  For  a  conclusive 
interpretation,  the  commenter  should 
contact  DOE,  which  is  the  only  federal 
agency  authorized  to  designate  AWEs. 

One  commenter  recommended  that 
HHS  explain  which  employees  at  DOE 
or  AWE  facilities  are  not  covered  by 
EEOICPA  and  hence  not  eligible  for 
dose  reconstructions.  The  commenter 
specified  Department  of  Defense 
employees  as  an  example. 

As  explained  above,  HHS  does  not 
determine  whether  an  individual  is  a 
covered  employee  under  EEOICPA.  This 
is  a  responsibility  of  DOL.  Potential 
claimants  for  individuals  who  worked  at 
DOE  or  AWE  facilities  should  consult 
with  DOL  to  determine  whether  the 
individual  might  be  a  covered 
employee. 

E.  Establishing  a  Time  Limit  for  Dose 
Reconstructions 

One  commenter  recommended  HHS 
consider  establishing  a  time  limit  for 
dose  reconstructions. 

HHS  is  especially  interested  in 
ensuring  that  dose  reconstructions  are 
conducted  on  a  timely  basis,  to  allow 
the  timely  adjudication  of  claims  by 
DOL.  To  this  end,  NIOSH  is  establishing 
performance  standards  for  dose 
reconstructions  that  include  time 
criteria  for  completion  of  dose 


reconstructions  and  for  critical 
intermediate  steps.  And  NIOSH  is 
establishing  capacity  to  conduct  a  high 
volume  of  dose  reconstructions. 

It  would  not  be  in  the  interests  of 
claimants,  however,  to  establish  rigid 
time  requirements  for  dose 
reconstructions.  A  variety  of  parameters 
will  affect  the  speed  with  which  a  dose 
reconstruction  can  be  completed;  these 
are  not  controlled  or  determined  by 
NIOSH.  For  example:  the  first  dose 
reconstructions  conducted  for 
employees  at  a  particular  facility  or 
operation  within  a  facility  are  likely  to 
take  longer  than  subsequent  dose 
reconstructions,  since  a  substantial 
factual  basis  relevant  to  the  subsequent 
dose  reconstructions  will  be  established 
by  the  initial  dose  reconstructions;  some 
facilities  will  have  better  organized  and 
more  accessible  records  than  other 
facilities,  making  dose  reconstruction 
more  efficient;  individual  claims  will 
require  dose  reconstructions  that  differ 
in  complexity,  depending  on  the 
employment  history,  the  adequacy  and 
completeness  of  the  records  available, 
and  the  radiation  dose  levels  indicated 
by  the  records  initially  available;  and 
the  overall  dose  reconstruction  program 
will  become  more  efficient  over  time,  as 
experience  and  data  accrue  to  NIOSH, 
reducing  the  data  collection  phase  of 
subsequent  dose  reconstructions. 

F  Use  of  Records  and  Information 

HHS  received  a  variety  of  comments 
concerning  the  use  of  records  and 
information  for  dose  reconstructions 

Several  commenters  disagreed  with 
HHS  in  requiring  under  «?  82, 10(e)  thai 
for  NIOSH  to  use  information  provided 
by  the  claimant,  the  information  must 
be  supported  by  "substantial  evidence," 
and  not  be  "refuted  bv  other  evidence." 
The  commenters  interpret  the 
substantial  evidence  provision  as 
placing  the  burden  of  proof  on  the 
claimant.  They  interpret  the  refutation 
provision  as  unfairly  favoring 
information  from  DOE  over  information 
from  the  claimant 

The  provision  concerning  substantial 
evidence,  when  considered  completely, 
should  not  place  an  unreasonable 
burden  of  proof  on  the  claimant.  The 
provision  explains  a  variety  of 
parameters  that  NIOSH  will  evaluate  in 
determining  whether  information 
provided  by  the  claimant  is  supported 
by  substantial  evidence.  NIOSH,  rather 
than  the  claimant,  has  the  burden  of 
conducting  this  evaluation,  and  most  of 
the  parameters  relate  to  information 
held  by  NIOSH,  rather  than  supplied  by 
the  claimant.  The  claimant  may  be 
requested  to  provide  medical  records,  if 
relevant.  Likewise,  the  claimant  may  be 
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able  to  identih'  coworkers  who  could 
confirm  certain  information  provided  by 
the  claimant. 

The  commenter  did  not  indicate  that 
any  of  the  parameters  NIOSH  will 
consider,  in  evaluating  information 
provided  by  the  claimant,  are 
unreasonable  or  unfair.  Moreover,  it 
would  be  irresponsible  for  NIOSH  to 
make  use  of  information  provided  by 
the  claimant  without  considering  its 
validity.  In  many  cases,  claimants  and 
coworkers  will  be  recalling  procedures 
and  conditions  and  incidents  that 
occurred  decades  earlier. 

Similarly,  HHS  finds  it  reasonable  to 
omit  the  use  of  information  provided  by 
a  claimant  that  is  refuted  by  other,  more 
persuasive  evidence  available  to  NIOSH. 
If,  for  example,  NIOSH  establishes  the 
period  when  a  certain  process  was 
undertaken  at  a  facility,  based  on  a 
complete  administrative  record 
{purchase  orders,  shipment  logs, 
production  figures,  etc.).  this  record 
might  refute  a  claimant's  recollection 
that  a  different  process  operated  during 
this  period. 

This  provision  does  not.  as  suggested 
by  the  commenter,  unfairly  favor  DOE 
information  over  that  of  the  claimant. 
The  dose  reconstruction  program 
established  under  this  rule  includes 
major  elements  to  evaluate  the  adequacy 
and  completeness  of  DOE  or  AWE 
records.  A  key  purpose  of  NIOSH 
interviewing  claimants  and  co-workers 
and  making  use  of  records  From  research 
and  other  sources,  is  specifically  to 
support  such  an  evaluation. 

Several  commenters  recommended 
NIOSH  determine  the  availability  of 
records  from  DOE  facilities 
independently  of  DOE,  versus  relying 
on  certifications  bv  DOE  as  provided  for 
under  §  82.10(h).  ' 

As  discussed  in  the  rule.  NIOSH  will 
be  determining  the  availability  of 
records  from  a  variety  of  sources, 
including  NIOSH-conducted  and 
NIOSH-funded  research,  other 
researchers  with  experience  at  DOE 
facilities,  and  interviews  with  claimants 
and  coworkers.  Nonetheless,  the  DOE 
certifications  are  an  important  measure 
to  assist  NIOSH  in  ensviring  it  has 
employed  as  complete  a  record  as 
possible  in  each  dose  reconstruction. 

Several  commenters  recommended 
NIOSH  should  be  required  to  make  use 
of  data  from  NIOSH  records  in  a  dose 
reconstruction,  versus  having  the  option 
to  do  so,  as  provided  for  under  §  82.10 
(a). 

NIOSH  should  not  be  compelled  to 
make  use  of  records  from  sources  other 
than  DOE  in  all  dose  reconstructions. 
There  vsrill  be  many  dose 
reconstructions  for  which  the  records 


provided  by  DOE  will  be  preferable  for 
use  in  the  dose  reconstruction.  NIOSH 
must  have  the  discretion  to  use  records 
from  whichever  source  will  support  the 
completion  of  the  highest  quality  dose 
reconstructions  and  timely  dose 
reconstructions  under  efficiency 
measures,  when  applied. 

One  commenter  interpreted  the  text  of 
§  82.10(a)  to  limit  the  relevant  types  of 
information  NIOSH  would  seek  from 
DOE.  The  commenter  recommended 
that  this  text  be  expanded  to  explicitly 
include  all  types  of  records,  such  as 
information  on  contamination  incidents 
and  work  restrictions. 

HHS  provides  substantial  detail  under 
§  82.14  on  the  types  of  data  NIOSH  will 
use,  as  necessary,  in  dose 
reconstructions.  The  text  addressed  by 
the  commenter  is  intended  to  be  general 
and  inclusive. 

G.  Claimant  and  Coworker  Interviews 

HHS  received  several  comments 
concerning  the  claimant  and  coworker 
interviews  covered  under  §82.10  of  the 
rule. 

One  commenter  sought  clarification 
about  whom  would  be  interviewed 
when  the  claimant  is  a  survivor. 

When  the  claimant  is  a  survivor,  the 
claimant  and  one  or  more  coworkers  of 
the  deceased  employee  may  be 
inter\'iewed.  as  necessary  and  possible. 
The  interviews  of  coworkers  are 
intended  to  substitute  for  information 
that  would  have  been  available  from  the 
employee. 

One  commenter  recommended  that 
the  claimant  have  multiple  rounds  of 
the  closing  interview,  if  the  claimant 
provides  additional  information  at  these 
interviews  that  might  be  incorporated 
into  the  dose  reconstruction. 

NIOSH  will  continue  the  closing 
interview  until  it  is  complete.  The  use 
of  the  term  "interview"  (singular)  in  this 
rule,  for  both  the  initial  and  closing 
interviews,  is  intended  to  cover  as  many 
interview  sessions  as  required.  NIOSH 
anticipates  that  the  initial  interviews 
will  often  be  conducted  over  more  than 
one  session,  allowing  the  claimant  or 
coworker  to  recall  information  or,  in  the 
case  of  ill  and  aged  individuals,  to  rest 
and  recover  between  sessions.  When 
claimants  provide  new  information  or 
notify  NIOSH  of  the  intent  to  obtain 
new  information  in  closing  interviews, 
these  too  will  require  multiple  sessions 
to  conclude. 

One  commenter  noted  that  the 
interviews  will  not  meet  the  therapeutic 
or  social  counseling  needs  the  claimant 
might  require  as  a  cancer  patient. 

HHS  agrees  with  the  commenter.  The 
interviewers  will  be  sensitive  to  the 
perspectives  of  claimants  but  they  will 


not  be  trained  as  counselors  or 
therapists.  This  is  outside  the  scope  of 
these  interviews. 

H.  Evaluating  Exposure  Characteristics 

HHS  received  one  comment  regarding 
§82.10(i).  which  describes  generally 
that  NIOSH  will  characterize  internal 
and  external  exposure  environments  for 
parameters  known  to  influence  dose,  as 
necessary,  in  conducting  the  dose 
reconstruction.  A  parameter  for  external 
dose  is  the  non-uniformity  and 
geometry  of  the  radiation  exposure, 
which  relates  to  the  fact  that  the 
location  of  a  radiation  source  in  relation 
to  the  worker  can  affect  the  level  of 
exposure  recorded  by  their  radiation 
monitoring  badge.  The  commenter  asks 
how  NIOSH  will  assess  this  factor. 

NIOSH  will  use  process  information 
available  from  DOE,  an  AWE,  and/or  the 
claimant  or  coworkers  to  locate  the 
worker  in  relation  to  the  radiation 
source.  NIOSH  will  use  this 
information,  along  with  conversion 
factors  published  by  the  ICRP  and  the 
International  Commission  on  Radiation 
Units  and  Measurements,  to  calculate 
the  level  of  radiation  dose  received 
based  on  the  level  recorded  by  the 
radiation  badge.  More  details  on  this 
procedure  will  be  provided  in  the 
NIOSH  Implementation  Guide  for 
External  Dose  Reconstruction  under 
EEOICPA.  which  will  be  available 
through  the  internet  or  direct  addresses 
for  NIOSH  provided  above. 

/.  Use  of  ICRP  Models 

HHS  received  various  comments 
concerning  the  use  of  ICRP  models  for 
calculating  internal  radiation  doses. 

Most  of  the  comments  concerned 
differences  between  the  use  of  the 
current  ICRP  models  under  this  rule  and 
the  use  of  older  ICRP  models  applied  in 
DOE  and  other  U.S.  radiation  protection 
programs.  Commenters  indicated  that 
some  of  the  older  ICRP  models  produce 
higher  dose  estimates  than  current 
models,  whereas  other  older  ICRP 
models  produce  lower  dose  estimates 
than  the  current  models.  One 
commenter  asserted  these  differences 
extend  from  one  to  two  orders  of 
magnitude  ( i.e.,  a  difference  of  10 — 100 
times).  Several  commenters 
recommended  that  NIOSH  use  the  dose 
of  record,  calculated  using  the  older 
ICRP  models,  when  these  would 
produce  a  higher  dose  estimate.  Another 
commenter  recommended  that  NIOSH 
not  diverge  from  the  models  used  by 
DOE  for  radiation  protection  programs. 
Finally,  one  commenter  recommended 
that  NIOSH  explain  to  claimahts  the 
difference  between  the  doses  estimated 
by  NIOSH  and  the  doses  of  record. 
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As  explained  in  the  interim  final  rule 
and  above.  NIOSH  is  using  current  ICRP 
models  because  they  represent 
improvements  in  the  science  of  internal 
and  external  radiation  dosimetry 
compared  to  older  ICRP  models.  It  is 
true  that  in  some  cases  the  current 
models  will  reduce  the  dose  calculated 
and  in  other  cases  they  will  increase  the 
dose  calculated,  but  the  differences 
should  typically  be  far  less  than  stated 
by  the  commenter.  In  any  event,  the 
estimates  are  more  accurate  when  based 
on  the  current  ICRP  models. 

Moreover,  it  is  not  possible  for  NIOSH 
to  use  the  dose  of  record  from  DOE,  nor 
will  it  generally  be  possible  to  even 
compare  the  dose  of  record  with  the 
dose  estimates  produced  by  NIOSH.  In 
general,  the  dose  of  record  is  not  organ- 
specific,  is  not  reported  for  the  different 
forms  of  radiation  required  as  an  input 
for  NIOSH-IREP.  and  applies  to  different 
time  periods  than  the  period  from  first 
exposure  to  the  diagnosis  of  cancer, 
including  50  year  committed  doses, 
which  are  not  useful  for  purposes  of 
calculating  probability  of  causation. 
These  differences  will  be  explained  to 
the  claimant  in  the  final  dose 
reconstruction  report  and  during  their 
closing  inter\'iew. 

Several  commenters  recommended 
that  NIOSH  not  rely  exclusively  on  ICRP 
models,  but  allow  the  use  of  individual- 
specific  models  when  available  data  are 
adequate. 

In  rare  individual  cases  the  ICRP 
models  will  not  be  applicable,  such  as 
for  workers  with  chronic  emphysema,  or 
who  have  undergone  chelation  therapy, 
or  had  their  thyroids  removed.  Singular 
exposures  might  also  fall  outside  the 
scope  of  ICRP  models,  such  as  a  worker 
that  inhaled  metal  tritides.  In  these 
cases,  NIOSH  will  have  to  use  alternate 
models  or  modify  existing  models.  In  all 
other  cases.  NIOSH  will  consistently 
apply  the  ICRP  models,  which  are 
widely  accepted  and  extensively  peer- 
reviewed. 

One  commenter  questioned  how^ 
NIOSH  will  handle  cases  for  which  the 
cancer  is  in  a  tissue  not  covered  by 
existing  ICRP  models. 

In  these  cases.  NIOSH  will  use  the 
ICRP  model  that  best  approximates  the 
model  needed,  while  giving  the  benefit 
of  the  doubt  to  the  claimant.  For 
internal  exposures,  NIOSH  will  select 
the  highest  dose  estimate  from  among 
the  modeled  organs  or  tissues  that  do 
not  concentrate  the  radionuclide.  This 
provision  has  been  added  to  the  rule 
under  §  82.18(b). 

One  commenter  questioned  whether 
NIOSH  intends  to  use  original  urine  and 
fecal  data  and  lung  count  data  to 
recalculate  the  employee's  dose. 


As  outlined  in  this  rule.  NIOSH  will 
be  using  original  source  data  from  DOE, 
These  procedures  are  explained  in 
detail  in  the  NIOSH  implementation 
guides  for  dose  reconstruction,  available 
from  NIOSH  through  the  internet  or 
directly  from  the  addresses  provided 
above. 

One  commenter  recommended  against 
using  the  ICRP  weighting  factors 
provided  in  Table  1  of  §  82.10(j)  of  the 
interim  rule,  which  can  differ  from  the 
weighting  factors  used  by  DOE  in  its 
radiation  protection  program.  Another 
commenter  suggested  NIOSH  obtain  a 
peer-review  of  these  weighting  factors. 
And  a  third  suggested  HHS  remove 
Table  1  from  the  rule,  since  this  would 
lock  HHS  into  using  these  current  ICRP 
weighting  factors,  some  of  which  could 
change  in  future  ICRP  udpates. 

As  discussed  above  with  respect  to 
use  of  ICRP  models.  NIOSH  is  using 
current  ICRP  weighting  factors  because 
thev  represent  the  best,  thoroughly  peer- 
reviewed,  science.  HHS  agrees  with  the 
recommendation  to  remove  Table  1 .  so 
that  NIOSH  can  use  new  weighting 
factors  at  such  time  as  ICRP  updates 
them,  without  requiring  HHS  to  re- 
promulgate  a  section  of  this  rule.  This 
is  consistent  with  the  overall 
construction  of  this  rule,  which  allows 
NIOSH  to  update  underlying  scientific 
elements  through  a  public  process  that 
does  not  require  rulemaking. 

J.  Use  of  Efficiency  Measures 

HHS  received  several  comments 
addressing  the  use  of  efficiency 
measures  under  §  82.10k  this  rule  to 
enable  NIOSH  to  complete  dose 
reconstructions  efficiently  and  on  a 
timelv  basis  for  claimants.  These 
measures  are  discussed  in  the  summar\' 
of  rule  below. 

One  commenter  recommended  against 
use  of  these  measures  out  of  concern 
that  resulting  dose  reconstructions 
might  provide  the  basis  for  appeals  by 
claimants  whose  claims  are  denied.  The 
same  commenter  was  also  concerned 
these  dose  reconstructions  might  cause 
difficulties  if  they  were  used  as 
evidence  in  litigation  between  private 
parties. 

It  is  highly  likely  some  denied 
claimants  will  contest  the  results  of 
their  dose  reconstructions,  regardless  of 
whether  or  not  their  doses  were 
reconstructed  using  efficiency  measures. 
DOL  has  established  an  administrative 
process  for  claimants  to  object  to 
recommended  decisions  under  20  CFR 
Part  30.  The  public  should  recognize, 
however,  that  the  use  of  efficiency 
measures  in  these  cases  means  the  claim 
has  been  adjudicated  using  dose  levels 
estimated  on  a  worst-case  basis.  In  other 


words,  the  claim  has  been  assigned  dose 
estimates  that  are  likely  to  be 
substantially  higher  than  the  doses 
actually  incurred  by  the  covered 
employee.  This  same  understanding, 
which  will  be  clearly  explained  in  the 
NIOSH  dose  reconstruction  report  for 
these  claims,  will  be  important  to  any 
litigation  that  might  arise  between 
private  parties,  HHS  does  not  believe 
that  the  dose  reconstruction  results 
should  be  u.sed  for  any  purpose  other 
than  the  probability  of  causation 
calculations  required  under  EEOICPA. 

Several  commenters  recommended 
against  NIOSH  considering  the  level  of 
probability  of  causation  associated  with 
dose  information  on  claims,  a 
recommendation  which,  if  accepted, 
would  effectively  preclude  NIOSH  from 
applving  any  efficiency  measures.  One 
commenter  indicated  that  consideration 
of  probability  of  causation  by  NIOSH 
would  detract  from  the  credibility  of 
NIOSH  dose  reconstructions.  A  second 
commenter  reasoned  it  would  be 
presumptive  for  NIOSH  to  evaluate 
probability  of  causation,  when  this  is 
the  role  of  DOL  later  m  the  adjudication 
process. 

NIOSH  will  not  consider  probability 
of  causation  on  a  routine  basis,  only  for 
claims  that  evidently  involve  ver\-  high 
or  low  doses,  as  explained  in  the 
interim  rule  and  this  final  rule.  As  HHS 
has  explained  above,  without  the  use  of 
efficiency  measures  HHS  cannot 
complete  dose  reconstructions  on  a 
timelv  basis,  which  would  harm  all 
claimants,  whether  or  not  their  claims 
are  accepted.  Furthermore,  for  the 
claims  in  which  efficiency  measures 
will  be  applied,  it  would  be 
disingenuous  to  suggest  NIOSH  does  not 
recognize  the  implications  for 
probability  of  causation  of  the  high  or 
low  doses  that  are  evident. 

One  commenter  requested  HHS  define 
the  meaning  of  the  phrase  under 
82,10(k):  "e.xtremely  unlikely  to 
produce  a  compensable  level  of 
radiation  dose."  This  phrase  is  used  in 
the  provision  allowing  the  use  of  worst- 
case  assumptions  as  an  efficiency 
measure  only  for  claims  involving 
uncompensably  low  doses  of  radiation. 

Dose  estimates  sufficiently  high  to 
qualify  a  claimant  for  compensation 
definitively  cannot  be  based  on  worst 
case  assumptions  employed  as  an 
efficiency  measure  to  abbreviate 
research  and  analysis.  Con.sequently. 
HHS  has  changed  this  phrase  to  be 
definitive.  This  provision  now  reads: 
"Worst-case  assumptions  will  be 
employed  *   *   *  to  limit  further 
research  and  analysis  only  for  claims  for 
which  it  is  evident  that  further  research 
and  analysis  will  not  produce  a 
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compensable  level  of  radiation  dose  (a 
dose  producing  a  probability  of 
causation  of  50%  or  greater),  because 
using  worst-case  assumptions  it  can  be 
determined  that  the  employee  could  not 
have  incurred  a  compensable  level  of 
radiation  dose." 

K.  Types  of  Information  To  Be  Used 

HHS  received  various  comments 
addressing  the  types  of  information  to 
be  used  by  NIOSH  in  dose 
reconstructions.  These  comments 
primarily  address  provisions  under 
§  82.14  of  the  in'erim  rule  and  this  final 
rule. 

Several  commenters  recommended 
NIOSH  include  additional  items  under 
several  of  the  types  of  information  listed 
in  §  82.14.  One  of  the  commenters 
suggested  NIOSH  add  an  "other"  option 
for  each  type  of  information,  rather  than 
specify  each  possibility. 

HHS  has  added  an  appropriate  option 
for  other,  unspecified  examples  of 
information  that  NIOSH  might  use, 
where  needed.  This  will  avoid  the  risk 
of  omitting  a  type  of  information  that 
has  not  been  considered  but  might  be 
relevant. 

One  commenter  questioned  how 
NIOSH  would  determine  the  radiation 
type  using  the  summary  radiation 
records  produced  by  DOE. 

NIOSH  is  obtaining  and  using  primarv' 
data  on  radiation  sources,  exposures, 
and  doses,  rather  than  the  summarized 
data  reported  to  employees.  In  cases  in 
which  NIOSH  cannot  identify  the  type 
of  radiation,  NIOSH  will  assume  the 
radiation  is  of  a  type  consistent  with 
existing  information  and  which  results 
in  a  higher  probability  of  causation, 
compared  to  the  alternatives. 

One  commenter  recommended  that 
NIOSH  not  assume  that  neutron 
exposures  are  chronic  doses  and  that 
photon  exposures  are  acute  doses. 

The  methods  under  this  rule  do  not 
include  any  presumption  of  chronic  or 
acute  doses  based  on  the  radiation  type. 
Doses  will  be  characterized  as  chronic 
or  acute  based  on  the  information 
available.  If,  however,  NIOSH  does  not 
have  information  that  distinguishes 
between  chronic  and  acute  doses, 
NIOSH  will  assume  the  type  of  dose  that 
would  result  in  a  higher  probability  of 
causation. 

Several  commenters  recommended 
against  HHS  including  medical 
screening  x  rays  administered  to  nuclear 
weapons  employees  as  a  condition  of 
employment.  Similar  comments  were 
received  on  the  HHS  probabihty  of 
causation  notice  of  proposed 
rulemaking  (42  CFR  Part  81),  as  well. 
Commenters  argue  that  the  benefit  of 
these  exposures  justifies  their  attendant 


risks,  and  therefore  they  should  not 
contribute  to  the  acceptance  of  a  claim 
for  compensation. 

HHS  will  not  exclude  radiation 
exposures  resulting  from  these  medical 
screening  x  rays.  The  important  factor  in 
this  decision  is  that  the  exposures  were 
incurred  "in  the  performance  of  duty," 
as  specified  by  EEOICPA.  The 
employees  were  required  to  receive 
these  X  ray  screenings  and  hence  were 
exposed  to  radiation  in  the  performance 
of  duty. 

One  commenter  questioned  how 
NIOSH  would  account  for  the  doses 
associated  with  x  ray  administrations 
that  were  unsuccessful  and  thus  had  to 
be  repeated,  resulting  in  multiple  doses. 
Similarly,  the  commenter  asked  whether 
individual  factors  affecting  the  x-ray 
dose  would  be  taken  into  account,  such 
as  the  weight  of  the  employee. 

The  rate  of  repeat  exposures 
associated  with  unsuccessful 
admimstrations  has  been  evaluated  in 
the  scientific  literature.  NIOSH  will 
account  for  these  rates  in  the 
uncertainty  distribution  for  the  medical 
x-ray  dose.  Generally,  NIOSH  will  also 
use  this  approach  to  account  for 
variation  in  individual  factors  affecting 
radiation  dose.  NIOSH  will  make  use  of 
information  on  individual  factors  when 
available  and  feasible,  but  expects  such 
circumstances  will  be  unusual. 

One  commenter  suggested  HHS 
consider  including  the  doses  from 
diagnostic  x  rays  that  employees 
received  in  the  treatment  of  work- 
related  injuries. 

EEOICPA  authorizes  HHS  to  account 
only  for  radiation  exposures  incurred  by 
an  employee  in  the  performance  of  duty. 
The  intent  of  Congress  was  to  provide 
compensation  for  cancers  arising  from 
the  unique  radiation  exposures  incurred 
by  covered  employees  in  the 
performance  of  duty  for  U.S.  nuclear 
weapons  programs.  Radiation  exposxu'es 
associated  with  medical  treatment  of 
work  injuries  are  not  incurred  in  the 
performance  of  duty  and  are  not  unique 
to  the  experience  of  nuclear  weapjons 
employees. 

Several  conunenters  recommended 
NIOSH  include  radiation  exposures  to 
medical  staff  serving  DOE  or  AWE 
facilities. 

NIOSH  will  include  all  radiation 
exposures  incurred  by  covered 
employees  in  the  performance  of  duty. 

Several  commenters  recommended 
NIOSH  estimate  non-covered  radiation 
doses  from  community  and  personal 
exposures  (e.g.,  sim,  radon,  diagnostic 
and  therapeutic  exposiues  in  medical 
care).  The  commenters  intended  that 
DOL  would  adjust  (reduce)  probability 


of  causation  calculations  to  account  for 
these  non-covered  exposures. 

The  risks  associated  with  these 
community  and  non-occupational 
exposures  are  already  accounted  for  in 
the  risk  models  DOL  will  use  to 
calculate  probability  of  causation.  These 
are  inherent  in  the  background  rates  for 
cancer.  DOL  will  not  have  access  to 
personal  data  or  related  adjustment 
factors  for  the  risk  models  that  would  be 
required  to  account  for  individual 
variation  with  respect  to  these  non- 
occupational radiation  exposures. 

One  commenter  indicated  that  some 
of  the  information,  particularly  process 
information,  that  may  be  required  by 
NIOSH  for  dose  reconstructions  will 
require  substantial  labor  for  DOE  and  its 
contractors  to  provide.  The  commenter 
indicated  that  DOE  has  not  funded  its 
contractors  to  provide  this  information 
and,  hence,  questions  whether  such 
information  will  be  made  available. 

HHS  is  aware  that  this  program  will 
make  substantial  informational 
demands  on  DOE  and  consequently  on 
DOE  contractors.  NIOSH  has  experience 
obtaining  information  of  types  specified 
in  the  rule  from  DOE  contractors  for 
health  studies  on  DOE  populations.     . 
HHS,  DOE,  and  DOE  contractors  are 
currently  working  together  to  collect 
records  presently  needed  for  dose 
reconstructions  and  to  improve  record 
and  information  collection  procediures 
for  dose  reconstructions.  The  goal  of  the 
agencies  is  to  establish  procedures  that 
are  practical  and  efficient  while 
ensuring  NIOSH  can  complete  high 
quality  dose  reconstructions  on  a  timely 
basis. 

L.  Evaluating  the  Completeness  and 
Adequacy  of  Records 

HHS  received  several  comments 
regarding  the  procedures  by  which 
NIOSH  is  evaluating  the  completeness 
and  adequacy  of  records  available  for  a 
dose  reconstruction,  under  provisions  of 
§82.15. 

One  commenter  recommended  the 
rule  address  the  problem  of  incomplete 
dose  records. 

This  is  one  of  the  principal  reasons 
for  conducting  a  dose  reconstruction. 
The  interim  final  rule  and  this  final  rule 
directly  address  this  issue  under 
§  82.15.  NIOSH  is  determining  when 
dose  records  are  incomplete  through 
comparisons  between  records  available 
from  DOE  or  the  AWE  and  information 
provided  by  the  claimant,  coworkers, 
and  the  variety  of  other  sources 
available.  Sections  82.2,  82.10,  82.16, 
and  82.17  generally  address  how  NIOSH 
will  conduct  dose  reconstructions 
making  use  of  limited  records  and 
information. 
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Several  commenters  questioned  how 
NIOSH  would  weigh  potentially 
conflicting  evidence  from  different 
sources. 

NIOSH  will  conduct  these  evaluations 
on  a  case-by-case  basis,  evaluating  the 
weight  of  the  evidence  from  different 
sources.  The  NIOSH  evaluation  will  be 
fully  documented  in  the  NIOSH  dose 
reconstruction  report  provided  to  the 
claimant,  DOL.  and  DOE.  There  are  no 
strict  criteria  to  be  applied  to  this 
purpose.  As  §82. 10(e)  states,  NIOSH 
will  accept  claimant  information 
supported  by  substantial  evidence, 
unless  "refuted"  by  other  evidence, 
which  in  the  case  of  conflicting 
evidence  places  the  burden  on  other 
sources  to  refute  the  claimant's 
information. 

For  example,  a  claimant  might  assert 
involvement  in  a  contamination 
incident  that  cannot  be  confirmed  by 
DOE  records  addressing  the  incident. 
NIOSH  might  accept  this  assertion  if  it 
is  consistent  with  work  historv' 
information,  claimant  provided  details 
about  the  incident,  co-worker 
recollections,  or  other  investigations  of 
the  incident  [e.g.,  during  research). 
Evidence  that  certain  DOE  records  are 
incomplete  or  inaccurate  is  likely  to 
weigh  against  reliance  on  such  records. 

As  NIOSH  develops  approaches  to 
address  conflicting  evidence  in  dose 
reconstructions,  NIOSH  will  document 
those  that  can  be  incorporated  into 
standard  operating  procedures.  NIOSH 
will  make  these  available  to  the  public 
through  the  NIOSH  addresses  provided 
above. 

One  commenter  raised  concerns  about 
possible  recall  difficulties  and  bias  of 
employees  with  respect  to  past  exposure 
incidents  and  conditions. 

It  is  well  recognized  from  health, 
behavioral,  and  social  research  that 
there  are  substantial  limitations  and 
variation  in  the  ability  of  people  to 
accurately  recall  past  events,  and  that 
these  limitations  generally  increase  with 
the  time  elapsed  since  the  past  event. 
However,  all  of  the  sources  of 
information  available  to  NIOSH  in 
conducting  dose  reconstructions 
potentially  involve  substcuitial 
limitations.  To  conduct  dose 
reconstructions,  NIOSH  will  apply 
procedures  available  to  it  to  mitigate 
these  limitations  to  the  extent  possible. 
To  improve  the  recall  of  employees, 
NIOSH  will  inform  the  employee  of 
information  available  from  employment 
and  dosimetry  records.  NIOSH  will  also 
compare  information  obtained  from  the 
employee  with  other  sources  of 
information,  such  as  coworkers  or  DOE 
records. 


One  commenter  recommended  that 
the  rule  require  concurrence  with 
NIOSH  by  DOE  and  its  contractors  when 
NIOSH  finds  that  individual  monitoring 
data  from  DOE  records  are  either 
incomplete  or  inadequate.  The 
commenter  was  concerned  that  the 
complex  information  available  from 
DOE  might  be  misinterpreted  bv  NIOSH. 

Under  EEOICPA.  NIOSH  alone  is 
authorized  to  determine  which  data  to 
use  in  a  dose  reconstruction  and  how  to 
interpret  them.  NIOSH  will  work  closely 
with  DOE  and  its  contractors,  however, 
to  obtain  the  most  useful  and  complete 
data  available,  which  will  ensure  dose 
reconstructions  are  of  the  highest 
possible  quality. 

M.  Remedying  Limitations  of  Monitoring 
and  Missed  Dose 

HHS  received  various  comments 
regarding  how  NIOSH  would  remedy 
limitations  of  monitoring  and  missed 
dose,  including  unmonitored  doses. 
These  comments  relate  to  provisions  of 
the  interim  final  nile  and  this  final  rule 
under  §§82,16-82.18. 

Several  commenters  recommended 
NIOSH  use  coworker  external 
monitoring  data  for  a  similarly  exposed 
worker  whose  records  omit  such 
information.  One  of  the  commenters 
recommended  that  NIOSH  preferentially 
use  coworker  data  over  data  from  area 
monitoring. 

The  interim  final  rule  and  this  final 
rule  provide  for  NIOSH  to  use  coworker 
data  under  §§  82.16  and  82.17.  Use  of 
coworker  data  depends  on  its 
availability  and  the  extent  to  which 
coworkers  shared  similar  exposures. 
Nonetheless.  NIOSH  will  review  area 
monitoring  data  to  evaluate  the 
adequacy  of  the  personal  dosimetry. 

Several  commenters  recommended 
NIOSH  consider  all  relevant  data,  not 
onlv  air  sampling  results,  to  estimate 
internal  doses  when  biomonitoring  data 
are  unavailable.  Another  commenter 
indicated  concern  about  the  quality  of 
early  biomonitoring  data. 

HHS  agrees  with  the  comments  and 
recognizes  the  limitations  of  early 
biomonitoring  data,  which  can  be 
addressed.  HHS  has  revised  §  82.18  to 
reflect  the  intent  of  NIOSH  to  consider 
all  sources  of  relevant  data  to  interpret 
or  substitute  for  biomonitoring  data. 

Several  commenters  advised 
concerning  §  82.16  that  NIOSH  cannot 
estimate  missed  dose  by  summing 
potential  doses  using  the  limit  of 
detection  of  monitoring  equipment. 
Missed  dose  is  a  term  applied  to  the 
dose  that  is  potentially  undetected 
because  of  the  detection  limits  of 
monitoring  technology  and  procedures. 


Indeed,  as  indicated  in  this  section, 
NIOSH  will  not  sum  potential  doses  to 
estimate  missed  dose:  only  to  estimate 
the  upper  limit  of  missed  dose.  Missed 
dose  will  be  evaluated  statistically  using 
standard  dose  reconstruction 
procedures,  as  detailed  in  the  NIOSH 
implementation  guide  for  reconstructing 
external  doses. 

The  commenters  also  remarked  that 
NIOSH  should  consider  the  reason  for 
missing  records  and  generally  the 
problem  of  noncompliance  with  official 
DOE  procedures. 

These  issues  are  important  but 
separate,  concerning  the  completeness 
and  adequacy  of  records,  and  are 
addressed  under  §82,15 

One  commenter  indicated  concern 
that  NIOSH  might  indiscriminately 
assign  missed  doses  to  employees,  even 
if  their  work  did  not  require  them  to 
enter  areas  of  potential  radiation 
exposure.  Similarly,  the  commenter  was 
concerned  that  NIOSH  might  not 
understand  that  certain  employees  were 
not  monitored  because  they  did  not 
have  potential  radiation  exposure. 

NIOSH  is  experienced  in  dose 
reconstruction  and  fully  understands 
the  variety  of  conditions  of  work  at  DOE 
and  other  nuclear  weapons  production 
facilities.  .NIOSH  will  evaluate  the 
potential  for  radiation  exposure  in  the 
work  activities  and  locations  of  the 
employee  and  will  not  indiscriminately 
estimate  missed  dose  for  periods  when 
monitored  workers  lack  detected 
exposures,  or  indiscriminately  estimate 
doses  for  unmonitored  workers.  Dose 
reconstructions  will  be  based  on  the 
conditions  and  radiation  levels  of  the 
areas  in  which  the  individual  worked 

One  commenter  recommended  HHS 
identif\-  radioactive  contamination 
sun'evs  as  a  source  of  information  that 
may  be  used  to  supplement  or  substitute 
for  individual  monitoring  data,  under 
§82.17. 

HHS  has  revised  this  section  of  the 
rule  to  explicitly  include  these  surveys, 
as  intended. 

.V.  Accounting  for  Uncertainty 

HHS  received  several  comments 
concerning  issues  of  statistical 
uncertainty  and  its  ramifications  for  the 
dose  reconstructions. 

Several  commenters  recommended 
NIOSH  characterize  uncertainty  over  the 
entire  period  of  interest  rather  than 
estimating  uncertainty  parameters  for 
each  annual  dose  estimate.  They 
reasoned  that  this  would  reduce 
uncertairtty. 

NIOSH-IREP  requires  annual  dose 
estimates  with  individual  imcertainty 
parameters  to  calculate  probability  of 
causation.  Since  NIOSH-IREP  uses 
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Monte-Carlo  techniques  to  combine 
uncertainties,  the  propagated 
uncertainty  based  on  annual 
uncertainties  will  be  less  than  if  the 
annual  uncertainties  were  simply 
added.  This  issue  will  be  addressed  in 
detail  in  the  NIOSH  implementation 
guides. 

Several  commenters  indicated  the 
dose  reconstructions  would  be  unfairly 
biased  in  favor  of  internally  exposed 
workers.  The  commenters  assumed 
there  would  be  more  uncertainty 
associated  with  internal  doses. 

The  extent  and  characteristics  of 
uncertainty  will  differ  on  a  case-by-case 
basis,  depending  on  the  completeness 
and  adequacy  of  records  and 
monitoring.  Uncertainty  will  not  always 
be  greater  for  internal  dose  estimates.  It 
is  true,  however,  that  a  substantial 
degree  of  uncertainty  is  inherent  to 
internal  dose  calculations.  This  is  a 
scientific  limitation  without  any 
remedy. 

Several  commenters  questioned  at 
what  point  uncertainty  associated  with 
a  dose  reconstruction  would  be  too  great 
to  be  considered  "reasonable." 
EEOICPA  requires  "reasonable 
estimates"  of  radiation  doses.  42  U.S.C. 
7384n(d)(l). 

As  explained  above,  HHS  interprets 
this  term  to  mean  estimates  calculated 
using  a  substantial  basis  of  fact  and  the 
application  of  science-based,  logical 
assumptions  to  supplement  or  interpret 
the  factual  basis.  Claimants  will  in  no 
case  be  harmed  by  any  level  of 
uncertainty  involved  in  their  claims, 
since  assumptions  applied  by  NIOSH 
will  consistently  give  the  benefit  of  the 
doubt  to  claimants.  Hence,  the  level  of 
uncertainty  is  not  an  issue  whenever 
there  is  a  sufficient  factual  basis  to 
establish  the  radiation  source  type  and 
quantity  and  a  basic  understanding  of 
the  process  in  which  the  employee 
worked.  This  information  can  provide 
the  basis  for  a  reasonable  estimate. 
When  this  basic  information  is  lacking, 
however,  then  NIOSH  may  not  be  able 
to  establish  reasonable  estimates.  As 
discussed  below,  when  NIOSH  lacks 
sufficient  information  to  complete  dose 
reconstructions,  claimants  will  be 
informed  of  procedures  for  petitioning 
HHS  under  the  proposed  Special 
Exposure  Cohort  procedures,  which  will 
be  published  soon  in  the  Federal 
Register. 

O.  Completing  and  Reporting  Dose 
Reconstructions 

HHS  received  several  comments 
concerning  the  procedures  by  which 
NIOSH  completes  and  reports  dose 
reconstructions.  These  address  §§  82.25 


and  82.26  of  the  interim  final  rule  and 
this  final  rule. 

One  conunenter  recommended  HHS 
establish  a  procedure  for  claimants  who 
refuse  to  certify  that  they  have 
completed  providing  information  for  the 
dose  reconstruction,  by  refusing  to  sign 
the  form  OCAS-1.  NIOSH  requires  this 
certification  to  close  the  record  and 
conclude  the  dose  reconstruction. 

The  interim  final  rule  and  this  final 
rule  include  a  provision  under 
§  82. 10(n)  to  address  these 
circumstances.  Claimants  will  have  at 
least  60  days  to  sign  OCAS-1.  After  the 
60  days  and  after  notifying  the  claimant 
or  the  authorized  representative,  NIOSH 
will  administratively  close  the  dose 
reconstruction  for  a  claimant  who, 
without  good  cause  as  described  below, 
steadfastly  refuses  to  sign  OCAS-1.  This 
provision  will  not  be  applied,  however, 
while  a  claimant  is  attempting  to  obtain 
additional  information  relevant  to  the 
claim,  notified  NIOSH  of  this  fact,  and 
clearly  specified  the  information  being 
sought. 

One  commenter  recommended  that 
NIOSH  clarify  that  internal  doses  will 
only  be  estimated  for  the  primary  cancer 
sites  covered  in  the  claim. 

HHS  agrees  with  this  comment  and 
has  clarified  the  relevant  provision 
under  §  82.26(b)(2). 

Several  commenters  recommended 
NIOSH  not  report  separate  doses  for 
different  radiation  types,  dose  patterns, 
and  other  parameters,  because  these 
specifics  may  not  be  meaningful  to 
claimants. 

NIOSH  must  provide  this  detailed 
information  to  DOL  to  calculate 
probability  of  causation.  HHS  believes 
this  information  will  also  be  meaningful 
to  claimants,  since  it  is  the  precise  basis 
for  their  probability  of  causation 
determination  by  DOL.  NIOSH  will 
explain  this  information  to  the  claimant 
in  the  final  dose  reconstruction  report 
and  the  closing  interview,  as  provided 
for  under  §§82.10  and  82.26  of  the 
interim  final  rule  and  this  final  rule. 

One  commenter  requested  that  HHS 
define  the  term:  "as  necessary,"  used 
under  §  82.26(b)(3)  with  respect  to 
specifying  uncertainty  distributions 
associated  with  each  dose  estimated. 
The  term  is  used  in  this  provision 
because  uncertainty  distributions  will 
not  be  applied  to  all  doses  estimated. 
Doses  estimated  using  worst-case 
assiunptions  will  not  involve 
uncertainty. 

Several  commenters  questioned  the 
basis  for  NIOSH  notifying  claimants  of 
the  results  of  its  dose  reconstructions  on 
behalf  of  DOE,  as  indicated  in  the 
interim  final  rule.  EEOICPA  includes  a 
requirement  that  DOE  inform  employees 


of  the  results  of  dose  reconstructions 
under  EEOICPA.  42  U.S.C.  7384n(e) 
HHS  has  proposed  to  DOE  that  it 
would  inform  claimants  of  dose 
reconstruction  results  on  behalf  of  DOE 
to  avoid  duplication  of  effort  and  an 
uimecessary  expenditiue  of  federeil 
resources.  This  arrangement  can  be 
established  by  agreement  between  the 
two  federal  agencies  and  would  fulfill 
the  statutory  requirement.  DOE  may 
decide,  however,  to  reserve  this 
authority  to  itself  and  inform  its 
employees  independently  of  NIOSH. 
HHS  has  omitted  the  term  "on  behalf  of 
DOE"  in  this  final  rule  to  allow  DOE  to 
reserve  this  authority  to  itself. 

P.  Reviews  of  Dose  Reconstructions  or 
Dose  Reconstruction  Methods 

HHS  received  several  conmients 
concerning  the  review  of  NIOSH  dose 
reconstructions. 

One  commenter  recommended  HHS 
describe  the  review  process  at  NIOSH, 
as  provided  for  under  §  82.27,  in  greater 
detail. 

The  rule  includes  additional 
provisions  describing  that  reviews  can 
be  initiated  by  NIOSH  as  well,  as 
discussed  above.  HHS  has  also  added 
provisions  to  this  section  to  clarify  that 
NIOSH  will  report  on  the  review  to  the 
claimant,  DOL,  and  DOE,  describing  the 
basis  for  the  review,  the  methods 
applied  and  the  results.  However,  HHS 
has  not  specified  the  details  of  review 
processes.  These  are  likely  to  vary 
substantially,  depending  on  the  basis  for 
the  review  and  the  issues  that  must  be 
addressed.  Review  processes  are  likely 
to  vary  from  simple,  in  which  a  NIOSH 
staff  person  or  contractor  makes 
identified  technical  or  factual 
corrections,  to  extensive,  requiring 
previously  uninvolved  NIOSH 
employees,  contractor  staff,  or 
independent  experts  to  collect 
additional  data  and  re-conduct  elements 
of  a  dose  reconstruction.  Standard 
operating  procedures  for  different  types 
of  reviews  will  be  established  as 
needed,  and  made  available  to  the 
public.  In  every  case,  however,  it  wrill  be 
in  the  agency's  interest  to  conduct  an 
appropriate  and  credible  review,  since 
the  review  will  be  examined  by  DOL  in 
order  to  exercise  its  discretion 
concerning  whether  the  claim  should  be 
reopened. 

One  commenter  requested 
clarification  of  the  review  rights  of  DOL 
with  respect  to  NIOSH  dose 
reconstructions.  Specifically,  the 
commenter  appeared  to  seek  further 
explanation  of  the  provision  imder 
§  82.27(a]  of  the  interim  final  rule  and 
this  final  rule,  which  reads  as  follows: 
"(2)  although  the  methodology 
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established  by  HHS  under  this  Part  is 
binding  on  DOL,  DOL  may  determine 
that  arguments  concerning  the 
application  [emphasis  added]  of  this 
methodology  should  be  considered  by 
NIOSH." 

This  provision  sets  forth  DOL's 
regulator>'  description  of  the  scope  of 
the  review  performed  by  DOL  in 
considering  objections  to  recommended 
decisions.  Further  clarification  of  that 
provision  should  come  from  DOL. 

One  commenter  recommended  that 
NIOSH  provide  the  draft  dose 
reconstruction  report  to  DOE  for  its 
review,  prior  to  concluding  the  dose 
reconstruction.  The  commenter 
indicated  that  the  familiarity  of  DOE 
with  its  own  records  makes  it  uniquely 
able  to  review  the  use  of  its  data  in  the 
dose  reconstruction. 

Under  EEOICPA,  Congress  and  the 
President  specifically  intended  that  the 
role  of  DOE  in  dose  reconstructions  be 
limited  to  providing  records  and 
information,  and  that  an  agency  in  a 
separate  federal  department  conduct  the 
dose  reconstructions.  The  intent  was  to 
ensure  that  the  agency  conducting  the 
dose  reconstructions  would  have  no 
actual  or  perceived  interest  in  their 
outcomes.  HHS  has  not  authorized  DOE 
to  review  NIOSH  dose  reconstructions 
because  such  a  measure  would  conflict 
with  this  intent.  The  public  should  also 
be  assured  that  NIOSH.  which  has  the 
lead  federal  role  in  health  research  on 
DOE  employees,  is  highly  expert  on 
DOE  operations,  records,  and  dosimetry 
practices. 

One  commenter  reconunended  this 
rule  specifv'  the  percentage  of  NIOSH 
dose  reconstructions  to  be  reviewed  by 
the  Advisory  Board  on  Radiation  and 
Worker  Health.  A  second  commenter 
recommended  this  rule  specify  the 
procedures  to  be  applied  by  the  Board 
in  their  review. 

As  described  above  under  the 
discussion  of  statutory  provisions 
related  to  this  rule,  EEOICPA  requires 
the  Board  to  conduct  an  independent 
review  of  a  sample  of  NIOSH  dose 
reconstructions.  42  U.S.C.  7384n(d). 
Since  this  review  is  specified  to  be 
independent,  the  Board,  rather  than 
HHS,  must  determine  the  procedures  for 
the  Board's  review  of  NIOSH  dose 
reconstructions.  Moreover,  this  level  of 
autonomy  is  important  for  the 
credibility  of  the  review. 

One  commenter  recommended 
NIOSH  obtain  peer  review  of  the 
detailed  dose  reconstruction  methods 
used  under  this  rule  but  not  specified  in 
this  rule.  These  methods  are  described 
in  the  NIOSH  implementation  guides  for 
dose  reconstructions  and  will  be  further 


specified  as  NIOSH  develops  standard 
operating  procedures,  as  needed. 

NIOSH  is  obtaining  peer  review  of 
specific  implementation  procedures  for 
dose  reconstructions  by  the  .^dvisor^' 
Board  on  Radiation  and  Worker  Health, 
which  is  authorized  under  EEOICPA  to 
review  these  methods.  42  U.S.C. 
7384n(d).  In  addition.  NIOSH  will 
obtain  reviews  from  independent 
subject  matter  experts  as  necessary-,  and 
may  also  seek  reviews  periodically  by 
other  standing  scientific  bodies,  such  as 
the  National  Academy  of  Science. 

Q.  When  Information  Is  Inadequate  To 
Complete  a  Dose  Reconstruction 

HHS  received  several  comments 
concerning  NIOSH  actions  when  it 
cannot  complete  a  dose  reconstruction 
due  to  inadequate  data,  as  provided  for 
under  §82.12  of  this  rule. 

Several  commenters  requested  HHS  to 
define  the  circumstances  under  which 
information  would  be  inadequate  to 
complete  a  dose  reconstruction.  One  of 
the  commenters  recommended  HHS 
estabhsh  a  "checklist"  of  potential 
informational  sources  that  would  serv'e 
as  standardized  criteria  for  determining 
whether  information  is  adequate  to 
complete  a  dose  reconstruction. 

HHS  does  not  expect  this  situation  to 
arise  frequently.  In  some  cases,  limited 
information  about  the  radiation  source 
term  (type  and  quantity  of  radioactive 
material)  and  the  process  in  which  it 
was  used,  without  any  individual 
monitoring  records,  will  be  sufficient  to 
complete  a  dose  reconstruction, 
particularly  when  the  potential  level  of 
radiation  that  was  emitted  is  extremely 
low.  In  these  cases.  NIOSH  can  make 
use  of  worst  case  assumptions  to  fully 
account  for  the  highest  possible 
radiation  doses  that  might  have  been 
inciured. 

Simplifying  assumptions  become 
more  difficult  to  apply,  however,  when 
the  potential  level  of  radiation  exposure 
for  an  individual  ranges  greatly, 
particularly  when  they  range  from  low- 
levels  to  potentially  compensable  levels 
(levels  that  produce  a  probability  of 
causation  of  50%  and  above).  In  these 
circumstances,  the  ability  of  NIOSH  to 
complete  the  dose  reconstruction 
depends  on  the  extent  and  quality  of 
information  available  to  substitute  for 
monitoring  data.  This  can  be  readily 
defined  on  a  case-by-case  basis  but  not 
using  rigid  criteria;  the  potential 
circumstances  are  not  readily 
foreseeable.  As  explained  in  the  interim 
final  rule  and  in  this  final  rule,  when 
NIOSH  cannot  complete  a  dose 
reconstruction,  the  basis  for  this  result 
will  be  clearly  explained  in  a  report  to 
the  claimant.  DOL.  and  DOE. 


When  NIOSH  cannot  complete  a  dose 
reconstruction,  one  commenter 
recommended  HHS  automatically 
provide  anv  necessar>-  forms  required  by 
the  claimant  to  file  a  petition  for 
addition  of  a  class  of  employees  to  the 
Special  Exposure  Cohort.  A  second 
commenter  recommended  HHS  file  the 
petition  on  behalf  of  the  employee. 

HHS  agrees  with  the  proposal  to 
supplv  the  claimant  with  information 
needed  to  file  a  petition  with  HHS.  and 
has  included  this  as  a  new  provision  in 
the  final  rule.  HHS  will  not.  however, 
file  a  petition  to  HHS  on  behalf  of  the 
claimant.  EEOICPA  requires  that  a 
petition  be  filed  bv  a  class  of  employees. 
42  U.S.C.  7384q.  ' 

fl.  Definitions  of  Terms 

One  commenter  recommended  HHS 
provide  a  more  specific  definition  in  the 
rule  for  the  term  "uncertainty 
distribution." 

This  definition  is  intended  to  be 
general.  Various  forms  of  uncertainty 
distributions  are  relevant  to  the 
definition,  including  unique, 
unspecifiable  forms  derived  from  Monte 
Carlo  simulations. 

S.  Special  Exposure  Cohort 

HHS  received  several  comments  that 
provide  recommendations,  criteria,  or 
concerns  related  to  adding  members  to 
the  Special  Exposure  Cohort  established 
under  EEOICPA.  These  comments  fall 
outside  the  scope  of  this  rule  and 
address  related  but  separate  procedures 
to  be  established  by  HHS. 

As  discussed  above,  HHS  is  proposing 
procedures  by  which  it  will  consider 
petitions  bv  classes  of  employees  at 
DOE  or  AVVE  facilities  to  be  added  to 
the  cohort,  with  the  advice  of  the 
Advisorv  Board  on  Radiation  and 
Worker  Health.  These  procedures  will 
be  published  soon  in  the  Federal 
Register.  The  proposed  HHS  procedures 
and  their  accompanying  explanation 
will  address  the  comments  received  and 
directly  solicit  additional  public 
comments,  which  HHS  will  fully 
consider  in  establishing  final 
procedures. 

III.  Review  and  Recommendations  of 
the  Advison'  Board  on  Radiation  and 
Worker  Health 

HHS  requested  the  Advisor>'  Board  on 
Radiation  and  Worker  Health  to  review 
these  HHS  methods  of  dose 
reconstruction.  The  Board  reviewed  the 
methods  during  public  meetings  on 
)anuar\'  22-23  and  February  13-14. 
2002.  In  preparation  for  the  meetings, 
the  Board  members  individually 
reviewed  the  interim  final  rule  as  well 
as  the  HHS  notice  of  proposed 
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rulemaking  proposing  guidelines  for 
determining  probability  of  causation  (42 
CFR  Part  81).  which  will  be  applied  by 
DOL  using  the  radiation  doses  estimated 
under  these  methods.  The  members  also 
reviewed  public  comments  on  these 
rules.  In  addition.  NIOSH  staff  members 
gave  for:;ial  presentations  on  the  HHS 
rules,  implementation  procedures,  and 
related  issues  during  the  Board 
meetings.  The  transcripts  and  minutes 
of  these  meetings  are  included  in  the 
NIOSH  docket  for  this  rule  and  are 
available  to  the  public. 

All  of  the  Board  members  participated 
in  the  review  of  these  guidelines  and 
they  unanimously  concurred  in 
establishing  the  Board  findings  and 
recommendations.  The  Board  provided 
general  findings  addressing  the  general 
questions  for  public  comment  HHS 
identified  in  the  notice  for  proposed 
rulemaking.  The  Board  also  provided 
recommendations  addressing  details  of 
the  rule.  The  findings  and 
recommendations  are  provided  below, 
together  with  responses  by  HHS  to  the 
recommendations: 

.4,  General  Comments  of  the  Board 
Responding  to  HHS  Questions 

"Interim  proposed  rule  42  CFR.  part 
82,  makes  appropriate  use  of  current 
science  in  reconstruction  of  radiation 
dose  scenarios  to  the  extent  practicable. 
The  Board  recognizes  that  if  the  efficient 
and  expeditious  consideration  of  claims 
is  to  be  made,  absolute  precision  is  not 
possible.  The  methods  proposed  are 
intended  to  result  in  dose  estimates 
favorable  to  the  claimants  and  are 
appropriate  to  the  occupational  illness 
compensation  program  envisioned  by 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act 
(EEOICPA). 

The  process  for  involving  the 
claimant  is  fair  and  provides  multiple 
opportunities  for  interaction  with  the 
involved  agencies.  Indeed,  in  cases 
where  acceptably  dependable  personal 
exposure  data  do  not  exist.  NIOSH  will 
utilize  other  sources  of  information  as 
the  basis  for  dose  reconstruction.  This 
approach  unavoidably  introduces 
additional  uncertainty  into  the 
calculation  of  dose.  However,  we  view 
the  proposed  methods  as  being 
appropriate  for  the  available 
information.  There  will  be 
circumstances  where  NIOSH  will  not  be 
able  to  estimate  the  dose  with  sufficient 
accuracy.  Those  circumstances  need  to 
be  clarified  in  the  implementation  of  the 
regulation  and  in  the  Board's  review  of 
NlOSH's  dose  reconstruction  work. 
Groups  whose  exposure  cannot  be 
estimated  with  sufficient  accuracy  may 


be  candidates  for  the  Special  Exposure 
Cohort.  " 

B.  Specific  Comments  and 
Recommendations  of  the  Board: 

Board  Comment  #1:  "The  Advisory 
Board  recommends  that  Section  K  of 
Part  III.  background'  concerning 
changes  to  scientific  elements 
underlving  the  dose  reconstruction 
process  be  moved  to  the  main  body  of 
the  Rule  so  as  to  formalize  the  updating 
process  including  the  role  of  the 
Advison,'  Board.  The  rule  does  an 
admirable  job  of  providing  an  objective 
process  for  conducting  dose 
reconstruction.  However,  the 
assessment  of  the  adequacy  of  the 
exposure  information  will  involve 
professional  judgment,  and  thus,  some 
subjectivity.  The  Board  plays  an 
important  role  through  its  review  of 
such  decisions  on  dose  reconstructions, 
and  that  role  needs  to  be  included  in  the 
main  body  of  the  Rule.  Although  this 
role  is  included  in  the  Preamble 
Background'  (Section  III,  Subsection  K) 
of  42  CFR  Part  82.  making  it  part  of  the 
rule  itself  would  formalize  the  change 
process,  significaiitly  strengthening 
assurance  that  review  by  the  Advisor}' 
Board  of  proposed  changes  will  occur." 

HHS  Response:  HHS  accepts  this 
recommendation  by  the  Board. 
Accordingly,  as  discussed  above  in 
response  to  public  comments  on  peer- 
review.  HHS  has  moved  provisions  for 
peer-review  involving  the  Board  from 
the  preamble  of  the  notice  of  proposed 
rulemaking  into  the  body  of  the  rule 
itself.  These  provisions  can  be  found  at 
42  CFR  82.30-82.33  (Subpart  E). 

Board  Comment  #2;  "Ttie  Advisory 
Board  requests  that  the  term  'validated', 
as  used  in  Section  82.10(j),  be  either 
defined  or  clarified." 

HHS  Response:  HHS  has  clarified  this 
section  by  eliminating  any  reference  to 
validation,  which  has  a  specific 
meaning  in  scientific  work  which  was 
not  intended.  The  point  of  the  text, 
which  is  rtow  revised,  was  to  indicate 
that  NIOSH  would  determine  that  these 
data  are  assigned  correctly  and 
complete,  before  developing  the 
exposure  matrix  discussed  under  the 
provision. 

Board  Comment  #3:  'The  Advisory 
Board  recommends  that  NIOSH  clarify 
82.10(m).  (n),  and  (o)  in  regards  to  the 
steps  and  timeline  required  for  the 
claimants,  or  authorized  representatives 
of  the  claimants,  to  provide  information 
to  NIOSH  and  to  sign  or  submit  form 
OCAS-1.  NIOSH  should  ensure  that  the 
claimants,  or  authorized  representatives 
of  the  claimants,  have  adequate  time  to 
obtain  and  submit  additional 
information  to  NIOSH." 


HHS  Response:  HHS  has  revised 
§§82.10(1),  (m).  and  (n)  to  clarify  the 
procedure  and  time  for  the  claimants  or 
their  authorized  representatives  to 
provide  final  information  and  sign  and 
submit  form  OCAS-1,  permitting 
NIOSH  to  complete  the  dose 
reconstruction.  The  new  provisions 
clarify  that  NIOSH  may  allow  claimants 
time  to  obtain  and  provide  NIOSH  with 
additional  relevant  information,  after 
NIOSH  has  provided  to  the  claimant 
OCAS-1,  and  before  the  60  day  deadline 
to  submit  OCAS-1  is  applied.  The 
public  should  also  note  that  claimants 
will  not  receive  OCAS-1  for  signature 
before  they  have  completed  their  initial 
inter\'iew  session  or  sessions,  received  a 
summary  of  their  initial  interview  for 
their  review  and  revisions,  and  received 
for  review  a  draft  dose  reconstruction 
report. 

Board  Comment  #4:  "The  Advisor\' 
Board  recommends  that  §  82.18. 
concerning  the  use  of  ICRP  models,  be 
clarified  so  as  to  clearlv  indicate  that 
NIOSH  intends  to  use  current  ICRP 
models." 

HHS  Response:  HHS  has  clarified  its 
intent  to  use  current  ICRP  models  in  the 
text  of  this  section,  consistent  with 
discussion  of  this  provision  in  the 
preamble  of  the  interim  final  rule  and 
this  final  rule. 

Board  Comment  #5;  "The  Advisory 
Board  recommends  that  the  last 
sentence  in  §  82.28  (b),  be  clarified  in 
regards  to  the  coverage  of  the  Privacy 
Act." 

HHS  Response:  The  Board  was 
concerned  that  the  rule  does  not  clearly 
indicate  that  certain  researchers  who 
follow  specific  procedures  under  the 
Privacy  Act  to  protect  confidential 
information  may  have  access  to  names 
of  claimants,  covered  employees,  and 
other  confidential  information.  HHS  has 
clarified  the  text  of  this  provision 
accordingly. 

TV.  Summary  of  the  Rule 

Congress,  in  enacting  EEOICPA, 
created  a  new  Energy  Employees 
Occupational  Illness  Compensation 
Program  to  ensure  an  efficient,  uniform, 
and  adequate  compensation  system  for 
certain  employees.  Under  Executive 
Order  13179,  the  President  assigned 
primary  responsibility  for  administering 
the  program  to  DOL.  The  President 
assigned  various  technical 
responsibilities  for  policymaking  and 
assistance  to  HHS.  Included  among 
these  is  promulgation  of  this  rule  to 
establish  methods  NIOSH  will  apply  to 
conduct  dose  reconstructions  for 
covered  employees  seeking 
compensation  for  cancer,  other  than  as 
members  of  the  Special  Exposure  Cohort 
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seeking  compensation  for  a  specified 
cancer.  NIOSH  dose  reconstructions 
will  be  used  by  DOL  to  estimate  the 
probability  that  the  cancers  of  these 
covered  employees  were  related  to 
radiation  exposures  at  covered  facilities. 

Introduction 

Sections  82.0  and  82.1  briefly 
describe  how  these  regulations  relate  to 
DOL  authorities  under  EEOICPA  and 
the  assignment  of  authority  for  these 
regulations  to  HHS.  In  §  82.2.  HHS 
provides  a  general  introduction  to  dose 
reconstruction  and  describes  the 
hierarchy  of  information  to  be  relied 
upon  for  dose  reconstructions.  This 
hierarchy  gives  preference  to  individual 
radiation  monitoring  data,  if  complete 
and  adequate,  and  provides  for  use  of 
information  on  the  workplace 
environment  and  radiation  exposures 
for  interpretation  and  as  a  secondary- 
source  of  data,  and  provides  for  use  of 
reasonable  and  scientific  assumptions  in 
lieu  of  certain  data  when  the  workplace 
environment  cannot  be  fully 
characterized.  HHS  believes  this 
approach  would  give  due  weight  to  the 
potentiallv  most  precise  data,  but  would 
take  into  account  the  limitations  of  such 
data  and  its  availability. 

Section  82.3  summarizes  the  specific 
provisions  of  EEOICPA  directing  HHS 
in  the  development  of  this  regulation 
and  NIOSH  in  the  conduct  of  dose 
reconstructions  under  this  regulation. 
Section  82.4  describes  how  DOL  will 
use  the  results  of  NIOSH  dose 
reconstructions  for  the  adjudication  of 
claims. 

Definitions 

Section  82.5  defines  the  principal 
terms  used  in  this  part.  It  includes  terms 
specifically  defined  in  EEOICPA  that, 
for  the  convenience  of  the  reader  of  this 
part,  are  repeated  in  this  section.  It 
clarifies  the  definition  of  radiation. 
Section  3621(16)  of  EEOICPA  defines 
radiation  as  ionizing  radiation  in  the 
form  of  alpha  or  beta  particles,  neutrons, 
gamma  rays,  or  accelerated  ions  or 
subatomic  particles  from  accelerator 
machines.  The  rule  elaborates  upon  this 
definition,  specifically  including  x  rays, 
protons  and  other  particles  capable  of 
producing  ions  in  the  body,  which  are 
components  of  ionizing  radiation 
exposures  experienced  by  nuclear 
weapons  production  workers.  In 
addition,  for  clarity  the  definition  in 
this  rule  explicitly  excludes  non- 
ionizing forms  of  radiation,  such  as 
radio-frequency  radiation  and 
microwaves. 

The  definition  of  EEOICPA  has  been 
revised  to  reflect  the  codification  of  the 
Act  in  the  United  States  Code. 


Dose  Reconstruction  Process    - 

Section  82.10  provid^-s  an  overview  of 
the  major  elements  of  the  dose 
reconstruction  process  that  NIOSH  will 
implement  under  EEOICPA.  It  describes 
the  steps  in  the  process,  the  sources  and 
types  of  information  that  will  be 
collected  and  analyzed,  the  role  of  the 
claimants  in  developing  a  factual  basis 
for  dose  reconstruction,  the  types  of 
analyses,  and  criteria  that  will  direct 
NIOSH  to  ensure  dose  reconstructions 
produce  reasonable  dose  estimates  and 
sene  claimants  efficiently. 

NIOSH  will  obtain  available 
monitoring  data  and  information  on  the 
workplace  environment  and  practices 
from  DOE  and  other  sources.  NIOSH 
will  interview  the  claimant  to  obtain 
information  and  to  report  to  the 
claimant  on  dose  reconstruction  results 
and  the  methods  and  data  used  to 
produce  the  results.  NIOSH  will  take 
measures  to  produce  results  as 
efficiently  as  possible,  so  that 
adjudication  of  the  claim  by  DOL  can  be 
resumed  and  completed  in  a  timely 
fashion.  These  measures  include 
limiting  the  dose  reconstruction  process 
to  use  less  detailed  or  precise  estimates 
for  claims  for  which  it  is  evident  that 
further  research  and  analysis  will  not 
affect  the  outcome  of  the  claim. 

For  example,  under  these  regulations, 
if  it  is  evident  from  the  record  of 
external  radiation  dose  alone  that  an 
employee  incurred  a  sufficiently  high 
level  of  dose  to  have  the  claim  accepted 
bv  DOL  for  compensation  (a  dose  that 
would  result  in  a  probability  of 
causation  of  50°o  or  higher),  NIOSH 
would  conclude  the  process  without 
continuing  with  time  consuming 
research  and  analysis  to  estimate 
internal  dose.  Instead,  NIOSH  would 
immediately  report  the  limited  dose 
estimate,  based  on  external  dose  only,  to 
the  claimant  and  DOL,  along  with  an 
explanation  of  the  reason  for  limiting 
the  dose  reconstruction  process. 

Similarly,  if  for  example,  records  and 
information  establish  that  an  employee 
incurred  radiation  doses  evidently 
below  a  level  that  could  result  in 
compensation.  NIOSH  would  substitute 
worst-case  assumptions  for  additional 
research  and  analysis,  to  complete  and 
report  on  the  dose  reconstruction 
without  delay. 

This  approach  will  provide  more 
timely  compensation  for  claims  for 
which  it  is  evident  the  claimant  will 
qualify  for  compensation,  and  more 
timely  results  and  adjudication  for 
claims  for  which  it  is  evident  further 
research  and  analysis  will  not  produce 
a  compensable  level  of  radiation  dose. 


Section  82.10(j)  has  been  revised,  as 
indicated  above  in  the  discussion  of 
public  comments,  to  remove  Table  1 — 
Radiation  Weighting  Factors  from  the 
rule.  Instead,  this  section  simply 
indicates  NIOSH  w\\\  use  current  ICRP 
weighting  factors.  Inclusion  of  this  table 
in  the  rule  would  require  HHS  to  re- 
promulgate  this  section  of  the  rule  and 
the  table  as  these  weighting  factors  are 
updated  by  ICRP. 

Sections  82.10(1).  (m).  and  (n)  have 
been  revised,  as  indicated  above  in  the 
discussion  of  recommendations  by  the 
Advisory  Board  on  Radiation  and 
Worker  Health,  to  clarify  the 
opportunity  for  the  claimant  to  provide 
additional  information  to  NIOSH  after 
NIOSH  has  provided  the  claimant  with 
a  draft  dose  reconstruction  report.  The 
revisions  also  clarify  the  application  of 
a  60  day  deadline  for  the  claimant  to 
certify  that  they  have  completed 
providing  information,  such  that  NIOSH 
can  conclude  the  dose  reconstruction. 

Section  82  11  defines  the  subset  of 
claimants  under  EEOICPA  for  whom 
NIOSH  will  conduct  dose 
reconstructions.  NIOSH  will  attempt  to 
conduct  dose  reconstructions  for  all 
claims  forwarded  to  NIOSH  from  DOL. 
This  includes  all  covered  employees 
seeking  compensation  for  cancer,  other 
than  as  members  of  the  Special 
Exposure  Cohort  seeking  compensation 
for  a  specified  cancer,  as  determined  bv 
DOL. 

Section  82.12  describes  NIOSH 
procedures  for  notif\ung  any  claimants 
for  whom  a  dose  reconstruction  cannot 
be  completed  because  of  insufficient 
information  to  reasonably  estimate  the 
dose  potentially  incurred  by  the  covered 
employee,  NIOSH  will  notify'  the 
claimant  and  DOL  that  a  dose 
reconstruction  cannot  be  completed  and 
describe  the  basis  for  this  finding.  In 
these  cases,  the  claimant  would  have 
the  opportunity  to  seek  administrative 
review  nf  this  result  after  DOL  produces 
a  recommended  decision  to  deny  the 
claim,  based  on  the  report  from  NIOSH 
that  there  is  insufficient  evidence  to 
complete  a  dose  reconstruction.  For  a 
claim  in  which  the  employee  has  a 
specified  cancer,  the  claimant  might 
still  be  eligible  for  compensation  under 
EEOICPA.  Classes  of  covered  employees 
have  the  option  to  petition  HHS  to  be 
added  to  the  Special  Exposure  Cohort 
NIOSH  will  provide  claimants  for  whom 
it  cannot  complete  a  dose  reconstruction 
any  information  and  forms  provided  by 
HHS  for  classes  of  employees  to  petition 
HHS.  HHS  is  establishing  procedures  to 
consider  such  petitions,  as  required 
under  Section  7384q  of  EEOICPA  and 
Section  2(b)  of  E.O.  13179.  Proposed 
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procedures  will  be  published  soon  in 
the  Federal  Register. 

Sections  82.13  and  82.14  describe  in 
detail  the  sources  and  examples  of  the 
types  of  information  NIOSH  will  use  in 
dose  reconstructions.  DOE  and 
claimants  will  be  the  primar\'  sources  of 
information.  Information  types  include: 
subject  and  employment  information, 
worker  monitoring  data,  monitoring 
program  data,  workplace  monitoring 
data,  workplace  characterization  data, 
and  process  descriptions  for  each  work 
location.  The  actual  use  of  this  wide 
range  of  information  will  be  determined 
for  each  claim  individually,  based  on 
the  types  of  information  available  and 
necessary.  HHS  has  revised  these 
sections  in  response  to  public  comments 
discussed  above  to  ensure  the  types  of 
information  that  might  be  used  in  dose 
reconstructions  under  this  rule  include 
any  possibilities  HHS  has  not  specified. 

Sections  82.15-82.17  describe  how 
NIOSH  will  evaluate  the  completeness 
and  adequacy  of  monitoring  data  and 
how  NIOSH  would  remedy  limitations, 
applying  the  general  approach  described 
in  §  82.2  and  making  use  of  the  data 
sources  and  types  described  in  §§  82.13 
and  82.14.  NIOSH  will  evaluate  the 
completeness  and  adequacy  of 
monitoring  data  by  various  means,  such 
as  evaluating  associated  information  on 
the  workplace  environment  and 
practices,  evaluating  the  monitoring 
technology,  and  evaluating  other 
sources  of  information.  NIOSH  will 
remedy  data  limitations  using 
established  dose  reconstruction 
practices,  such  as  interpolating  from 
recorded  doses  to  estimate  unrecorded 
doses,  and  substituting  monitoring  data 
from  comparably  exposed  workers. 

Sections  82.18-82.19  describe  how 
NIOSH  will  address  salient  technical 
issues  of  calculating  internal  dose  and 
taking  into  account  uncertainty  with 
respect  to  dose  information.  Internal 
dose  is  the  radiation  dose  received  by 
radioactive  materials  taken  into  the 
body,  such  as  by  inhalation  or  ingestion. 
It  is  important  because  it  accumulates 
year  after  year,  increasing  the  risk  of 
certain  cancers  over  time.  NIOSH  will 
use  current  ICRP  models  for  calculating 
internal  dose  and  accompany  dose 
estimates  with  uncertainty  distributions. 
DOL  will  use  these  distributions  with 
appropriate  statistical  methods  to  take 
into  account  imcertainty  about  the  dose 
when  calculating  probability  of 
causation  for  a  claim. 

As  discussed  in  response  to  public 
comments  above,  HHS  has  added  new 
language  to  §  82.18  to  specify  how 
NIOSH  will  select  from  among  existing 
ICRP  models  to  calculate  internal  dose 


for  a  cancer  site  that  has  not  been 
addressed  by  ICRP. 

Reporting  and  Review  of  Dose 
Reconstruction  Results 

Sections  82.25  and  82.26  describe  in 
detail  NIOSH  procedures  for  reporting 
the  results  of  dose  reconstructions  to 
claimants  and  DOL.  specifving  the 
timing,  content,  and  form  of  the  dose 
reconstruction  reports. 

Section  82.27  describes  how  and 
when  claimants  can  obtain  reviews  of 
NIOSH  dose  reconstructions.  NIOSH 
will  review  dose  reconstructions  upon 
request  by  DOL  under  DOL  procedures 
for  claimants  seeking  review  of  dose 
reconstructions.  These  procedures  also 
allow  for  DOL  to  request  reviews  of  dose 
reconstruction  upon  its  own  initiative; 
for  example,  to  request  review  of 
previously  completed  dose 
reconstructions  to  reflect  updated 
scientific  methods. 

As  discussed  above  in  response  to 
public  comments,  HHS  has  revised  this 
section  to  allorw  NIOSH  to  review 
completed  dose  reconstructions  on  its 
own  initiative,  in  response  to  new 
information  or  sciendfic  updates  that 
could  substantially  increase  the 
radiation  doses  NIOSH  had  estimated. 
HHS  also  revised  this  section  to  clarify 
that  NIOSH  will  report  to  claimants, 
DOL.  and  DOE  on  NIOSH  reviews  of 
completed  dose  reconstructions 
conducted  under  this  section. 

Updating  the  Scientific  Elements 
Underlying  Dose  Reconstructions 

Section  82.30-82.33  describe  the 
procedures  NIOSH  will  follow  to  update 
the  scientific  elements  underlying 
NIOSH  dose  reconstructions  to  maintain 
a  dose  reconstruction  program  that  is 
reasonably  current  with  progress  in 
science.  An  example  of  such  an  update 
would  be  the  incorporation  of  a  newly 
published  ICRP  model  for  estimating 
internal  dose.  Updates  may  also  be 
recommended  by  the  public  at  any  time. 

The  Advisory  Board  on  Radiation  and 
Worker  Health  will  consider  all 
proposals  for  updates  in  its  public 
meetings,  and  the  public  will  have  an 
opportunity  to  conunent  on  the 
proposals.  To  facilitate  public 
participation.  NIOSH  will  periodically 
publish  a  notice  in  the  Federal  Register 
informing  the  public  of  proposed 
updates,  as  well  as  notifying  the  public 
of  proposed  updates  to  be  considered  at 
upcoming  meetings  of  the  Advisory 
Board.  NIOSH  will  also  publish  a  notice 
in  the  Federal  Register  notifying  the 
public  of  the  completion  of  updates.  In 
the  notice,  NIOSH  will  address  relevant 
public  conunents  and  recommendations 
from  the  Advisory  Board. 


V.  Significant  Regulatory  Action 
(Executive  Order  12866) 

This  rule  is  being  treated  as  a 
"significant  regulaton,'  action"  within 
the  meaning  of  Executive  Order  (E.O.) 
12866  because  it  raises  novel  or  legal 
policy  issues  arising  out  of  the  legal 
mandate  established  by  EEOICPA.  The 
rule  is  designed  to  establish  practical 
methods,  grounded  in  current  science, 
to  fairly  and  efficiently  assist  claimants 
and  support  DOL  in  the  adjudication  of 
applicable  claims  seeking  compensation 
for  cancer  under  EEOICPA.  NIOSH  will 
apply  the  methods  to  produce 
reasonable,  scientifically  supported 
estimates  of  the  radiation  doses  incurred 
by  covered  employees  subject  to  the 
claims,  as  permitted  by  available  data 
and  information.  The  financial  cost  to 
die  federal  government  of  producing 
these  estimates  is  expected  to  be  several 
thousand  dollars  per  claim,  on  average. 

The  rule  carefully  explains  the 
manner  in  which  the  regulatory  action 
is  consistent  with  the  mandate  for  this 
action  under  section  3623(d)  of 
EEOICPA  and  implements  the  detailed 
requirements  concerning  this  action 
under  this  section  of  EEOICPA.  The  rule 
does  not  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

The  rule  is  not  considered 
economically  significant,  as  defined  in 
section  3lf)(l)  of  the  Executive  Order 
12866.  It  has  a  subordinate  role  in  the 
adjudication  of  claims  under  EEOICPA, 
serving  as  one  element  of  an 
adjudication  process  administered  by 
DOL  under  20  CFR  Parts  1  and  30.  DOL 
has  determined  that  its  rule  fulfills  the 
requirements  of  Executive  Order  12866 
and  provides  estimates  of  the  aggregate 
cost  of  benefits  and  administrative 
expenses  of  implementing  EEOICPA 
under  its  rule  (see  FR  28948,  May  25, 
2001).  0MB  has  reviewed  this  rule  for 
consistency  with  the  President's 
priorities  and  the  principles  set  forth  in 
E.O. 12866. 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  each 
agency  to  consider  the  potential  impact 
of  its  regulations  on  small  entities 
including  small  businesses,  small 
governmental  units,  and  small  not-for- 
profit  organizations.  We  certify  that  this 
rule  will  not  have  a  significant . 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  RFA.  This  rule  affects 
only  DOL,  DOE,  HHS.  and  some 
individuals  filing  compensation  claims 
under  EEOICPA.  Therefore,  a  regulatory 
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flexibility  analysis  as  provided  for 
under  RFA  is  not  required. 

Vn.  What  Are  the  Paperwork  and 
Other  Information  Collection 
Requirements  (Subject  to  the 
Paperwork  Reduction  Act)  Imposed 
Under  This  Rule? 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  Federal  agency  shall  not 
conduct  or  sponsor  a  collection  of 
information  from  ten  or  more  persons 
other  than  Federal  employees  unless  the 
agency  has  submitted  a  Standard  Form 
83,  Clearance  Request,  and  Notice  of 
Action,  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB),  and 
the  Director  has  approved  the  proposed 
collection  of  information.  A  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  Paperwork  Reduction  Act  is 
applicable  to  the  data  collection  aspects 
of  this  rule. 

NIOSH  has  obtained  clearance  from 
OMB  to  collect  data  under  EEOICPA. 

In  performance  of  its  dose 
reconstruction  responsibilities  under 
the  Act,  NIOSH  will  interview  claimants 
individually  and  provide  them  with  the 
opportunity,  through  a  structured 
interview,  to  assist  NIOSH  in 
documenting  the  work  histor}-  of  the 
employee  (characterizing  the  actual 
work  tasks  performed),  identifying 
incidents  that  may  have  resulted  in 
undocumented  radiation  exposures, 
characterizing  radiation  protection  and 
monitoring  practices,  and  identifying 
co-workers,  radiation  protection 
meuiagement  and  staff,  line  managers, 
and  other  witnesses,  if  NIOSH 
determines  this  is  necessan,',  to  confirm 
undocumented  information.  In  this 
process,  NIOSH  will  use  a  computer 
assisted  telephone  interview  (CATI) 
system,  which  will  allow  interviews  to 
be  conducted  more  efficiently  and 
quickly  than  would  be  the  case  with  a 
paper-based  interview  instrument. 

NIOSH  will  use  the  data  collected  in 
this  process  to  complete  an  individual 
dose  reconstruction  that  accounts  for 
radiation  dose,  including  uiunonitored 
or  inadequately  monitored  dose, 
inciuxed  by  the  employee  in  the 
performance  of  duty  for  DOE  nuclear 
weapons  production  programs.  After 
dose  reconstruction,  NIOSH  will 
provide  a  draft  of  the  dose 
reconstruction  report  to  the  claimant 
and  perform  a  brief  follow-up  interview 
with  the  claimant  to  explain  the  results 
and  to  allow  the  claimant  to  confirm  or 
question  the  record  MOSH  has 
compiled.  This  will  also  be  the  final 
opportunity  for  the  claimant  to 


supplement  the  dose  reconstruction 
record. 

At  the  conclusion  of  the  dose 
reconstruction  process,  the  claimant 
will  be  requested  to  submit  to  NIOSH  a 
form  (OCAS-1)  to  confirm  that  the 
claimant  has  completed  providing 
information  to  NIOSH  for  the  dose 
reconstruction.  The  form  will  notify-  the 
claimant  that  signing  the  form  allows 
NIOSH  to  provide  a  final  dose 
reconstruction  report  to  DOL  and  closes 
the  record  on  data  to  be  used  for  the 
dose  reconstruction.  DOL  will  use  data 
from  the  dose  reconstruction  report  to 
determine  the  probability  that  the 
cancer(s)  of  the  covered  employee  may 
have  been  caused  by  radiation  doses 
incurred  in  the  performance  of  duty  at 
a  DOE  or  AWE  facility. 

There  will  be  no  cost  to  respondents 
for  this  data  collection. 

VIII.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatory"  Enforcement 
Fairness  Act  of  1996  (5  U.'S.C.  801  et 
seq.],  the  Department  will  report  to 
Congress  promulgation  of  this  rule  prior 
to  its  effective  date.  The  report  will  state 
that  the  Department  tias  concluded  that 
this  rule  is  not  a  "major  rule"  because 
it  is  not  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  However,  this  rule  has  a 
subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA,  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  under  20  CFR 
parts  1  and  30.  DOL  has  determined  that 
its  rule  is  a  "major  rule"  because  it  will 
likely  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

IX.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 
Mandates  Reform  Act,  this  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  increased  aimual  expenditures 
in  excess  of  $100  million  by  State,  local 
or  tribal  governments  in  the  aggregate, 
or  by  the  private  sector. 

X.  Executive  Order  12988  (Qvil  Justice) 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform  and 
will  not  imduly  burden  the  Federal 
coxul  system.  Dose  reconstruction  may 


be  an  element  in  reviews  of  DOL 
adverse  decisions  in  the  United  States 
District  Courts  pursuant  to  the 
Administrative  Procedure  Act. 
However.  DOL  has  attempted  to 
minimize  that  burden  by  providing 
claimants  an  opportunity  to  seek 
administrative  review  of  adverse 
decisions,  including  those  involving 
dose  reconstruction.  This  rule  provides 
a  clear  legal  standard  for  HHS  and  DOL 
to  apply  regarding  dose  reconstruction. 
This  rule  has  been  reviewed  carefully  to 
ehminate  drafting  errors  and 
ambiguities. 

XI.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
'federalism  implications."  The  rule 
does  not  'have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

XII.  Executive  Order  13045  (Protection 
of  Children  From  Environmental. 
Health  Risks  and  Safety  Risks) 

In  accordance  w'ith  Executive  Order 
13045,  HHS  has  evaluated  the 
environmental  heahh  and  safety  effects 
of  this  rule  on  children.  The  agency  has 
determined  that  the  rule  will  not  affect 
children. 

Xni.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ)-  Supply. 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211.  HHS  has  evaluated  the  effects  of 
this  rule  on  energy  supply,  distribution 
or  use.  and  has  determined  that  this  rule 
is  not  likely  to  have  a  significant 
adverse  effect  on  them 

XrV.  Efiiective  Date  and  Information 
Collection  Approval 

The  Secretary-  has  determined, 
pursuant  to  5  U.S.C.  553(d)(3),  that  there 
is  good  cause  for  this  rule  to  be  effective 
immediately  to  avoid  undue  hardship 
on  and  facilitate  payment  to  eligible 
claimants. 

The  Office  of  Management  and  Budget 
(OMB)  approved  these  information 
collection  requirements  on  October  30, 
2001,  and  assigned  control  number 
0920-0530 

List  of  Subjects  in  42  CFR  Part  82 

Cancer.  Dose  reconstruction. 
Government  employees.  Occupational 
safetv  and  health.  Nuclear  materials. 


22330 


Federal  Register/ Vol.  67.  No.  85 /Thursday,  May  2.  2002 /Rules  and  Regulations 


Radiation  protection.  Radioactive 
materials.  Workers'  compensation. 

Text  of  the  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  revises  42  CFP  part  82 
to  read  as  follows: 

PART  82— METHODS  FOR 
CONDUCTING  DOSE 
RECONSTRUCTION  UNDER  THE 
ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLNESS 
COMPENSATION  PROGRAM  ACT  OF 
2000 

Subpart  A — Introduction 

Sec. 

82.0  Background  Information  on  this  part. 

82.1  What  is  the  purpose  of  this  part? 

82.2  What  are  the  basics  of  dose 
reconstruction? 

82.3  What  are  the  requirements  for  dose 
reconstruction  under  EEOICPA? 

82.4  How  will  DOL  use  the  resuhs  of  the 
SJIOSH  dose  reconstructions? 

Subpart  B — Definitions 

82.5  Definition  of  terms  used  in  this  part. 

Subpart  C — Dose  Reconstruction  Process 

82.10  Over\iew  of  the  dose  reconstruction 
process. 

82.11  For  \,vhich  claims  under  EEOICP.A 
will  NIOSH  conduct  a  dose 
reconstruction? 

82.12  Will  it  be  possible  to  conduct  dose 
reconstructions  for  all  claims? 

82.13  What  sources  of  information  may  be 
used  for  dose  reconstructions? 

82.14  What  tvpes  of  information  could  be 
used  in  dose  reconstructions? 

82.15  How  will  NIOSH  evaluate  the 
completeness  and  adequacy  of 
individual  monitoring  data? 

82.16  How  will  NIOSH  add  to  monitoring 
data  to  remedv  limitations  of  individual 
monitoring  and  missed  dose? 

82.17  What  types  of  information  could  be 
used  to  supplement  or  substitute  for 
individual  monitoring  data? 

82.18  How  will  NIOSH  calculate  internal 
dose  to  the  primary  cancer  site(s)? 

82. 19  How  will  NIOSH  address  uncertainty 
about  dose  levels? 

Subpart  D — Reporting  and  Review  of  Dose 
Reconstruction  Results 

82.25  When  will  NIOSH  report  dose 
reconstruction  results,  and  to  whom? 

82.26  How  will  NIOSH  report  dose 
reconstruction  results? 

82.27  How  can  claimants  obtain  reviews  of 
their  NIOSH  dose  reconstruction  results 
by  NIOSH? 

82.28  Who  can  review  NIOSH  dose 
reconstruction  files  on  individual 
claimants? 

Subpart  E— Updating  Scientific  Elements 
Undertying  Dose  Reconstructions 

82.30    How  will  NIOSH  inform  the  public  of 
any  plans  to  change  scientific  elements 
underlying  the  dose  reconstruction 


process  to  maintain  methods  reasonably 
current  with  scientific  progress? 

82.31  How  can  the  public  recommend 
changes  to  scientific  elements 
underlying  the  dose  reconstruction 
process? 

82.32  How  will  NIOSH  make  changes  in 
scientific  elements  underlying  the  dose 
reconstruction  process,  based  on 
scientific  progress? 

82. 33  How  will  NIOSH  inform  the  public  of 
changes  to  the  scientific  elements 
underlying  the  dose  reconstruction 
process? 

Authority:  42  U.S.C.  7384n(d)  and  (e);  E.O. 
13179.  63  f^R  77487,  3  CFR,  2000  Comp..  p. 
321. 

Subpart  A — Introduction 

§  82.0    Background  information  on  this 
part. 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act 
(EEOICPA),  42  U.S.C.  7384-7385  [1994, 
supp.  2001|.  provides  for  the  payment  of 
compensation  benefits  to  covered 
employees  and,  where  applicable, 
survivors  of  such  employees,  of  the 
United  States  Department  of  Energy 
(■"DOE"),  its  predecessor  agencies  and 
certain  of  its  contractors  and 
subcontractors.  Among  the  types  of 
illnesses  for  which  compensation  may 
be  provided  are  cancers.  There  are  two 
categories  of  covered  employees  with 
cancer  under  EEOICPA  for  whom 
compensation  may  be  provided.  The 
regulations  that  follow  under  this  part 
apply  only  to  the  categon,'  of  employees 
described  under  paragraph  (a)  of  this 
section. 

(a)  One  category  is  employees  with 
cancer  for  whom  a  dose  reconstruction 
must  be  conducted,  as  required  under 
20  CFR  30.115. 

(b)  The  second  category  is  members  of 
the  Special  Exposiu^e  Cohort  seeking 
compensation  for  a  specified  cancer,  as 
defined  under  EEOICPA.  The  U.S. 
Department  of  Labor  (DOL)  which  has 
primary  authority  for  implementing 
EEOICPA,  has  promulgated  regulations 
at  20  CFR  30.210  and  30.213  that 
identify  cmrent  members  of  the  Special 
Exposure  Cohort  and  requirements  for 
compensation.  Pursuant  to  section  3626 
of  EEOICPA.  the  Secretary  of  HHS  is 
authorized  to  add  additional  classes  of 
employees  to  the  Special  Exposure 
Cohort. 

§  82.1    What  is  the  purpose  of  this  part? 

The  purpose  of  this  part  is  to  provide 
methods  for  determining  a  reasonable 
estimate  of  the  radiation  dose  received 
by  a  covered  employee  with  cancer 
under  EEOICPA,  through  the 
completion  of  a  dose  reconstruction. 
These  methods  will  be  applied  by  the 
National  Institute  for  Occupational 


Safety  and  Health  (NIOSH)  in  a  dose 
reconstruction  program  serving 
claimants  under  EEOICPA,  as  identified 
under  §82.0. 

§  82.2    What  are  the  basics  of  dose 
reconstruction? 

The  basic  principle  of  dose 
reconstruction  is  to  characterize  the 
radiation  environments  to  which 
workers  were  exposed  and  to  then  place 
each  worker  in  time  and  space  within 
this  exposure  envirorunent.  Then 
methods  are  applied  to  translate 
exposure  to  radiation  into  quantified 
radiation  doses  at  the  specific  organs  or 
tissues  relevant  to  the  types  of  cancer 
occurring  among  the  workers.  A 
hierarchy  of  methods  is  used  in  a  dose 
reconstruction,  depending  on  the  nature 
of  the  exposure  conditions  and  the  type, 
quality,  and  completeness  of  data 
available  to  characterize  the 
environment. 

(a)  If  found  to  be  complete  and 
adequate,  individual  worker  monitoring 
data,  such  as  dosimeter  readings  and 
bioassay  sample  results,  are  given  the 
highest  priority  in  assessing  exposure. 
These  monitoring  data  are  interpreted 
using  additional  data  characterizing  the 
workplace  radiation  exposures.  If 
radiation  exposures  in  the  workplace 
environment  cannot  be  fully 
characterized  based  on  available  data, 
default  values  based  on  reasonable  and 
scientific  assumptions  may  be  used  as 
substitutes.  For  dose  reconstructions 
conducted  in  occupational  illness 
compensation  programs,  this  practice 
may  include  use  of  assumptions  that 
represent  the  worst  case  conditions.  For 
example,  if  the  solubility  classification 
of  an  inhaled  material  can  not  be 
determined,  the  dose  reconstruction 
would  use  the  classification  that  results 
in  the  largest  dose  to  the  organ  or  tissue 
relevant  to  the  cancer  and  that  is 
possible  given  existing  knowledge  of  the 
material  and  process. 

(b)  If  individual  monitoring  data  are 
not  available  or  adequate,  dose 
reconstructions  may  use  monitoring 
results  for  groups  of  workers  with 
comparable  activities  and  relationships 
to  the  radiation  environment. 
Alternatively,  workplace  area 
monitoring  data  may  be  used  to  estimate 
the  dose.  As  with  individual  worker 
monitoring  data,  workplace  exposure 
characteristics  are  used  in  combination 
with  workplace  monitoring  data  to 
estimate  dose. 

(c)  If  neither  adequate  worker  nor 
workplace  monitoring  data  are 
available,  the  dose  reconstruction  may 
rely  substantiedly  on  process  description 
information  to  analytically  develop  an 
exposure  model.  For  internal  exposures, 
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this  model  includes  such  factors  as  the 
quantity  and  composition  of  the 
radioactive  substance  (the  source  term), 
the  chemical  form,  particle  size 
distribution,  the  level  of  containment, 
and  the  likelihood  of  dispersion. 

§  82.3    What  Are  the  Requirements  for 
Dose  Reconstruction  Under  EEOICPA? 

(a)  Dose  reconstructions  are  to  be 
conducted  for  the  following  covered 
employees  with  cancer  seeking 
compensation  under  EEOICPA:  An 
employee  who  was  not  monitored  for 
exposure  to  radiation  at  DOE  or  Atomic 
Weapons  Employer  (AWE)  facilities:  an 
employee  who  was  monitored 
inadequately  for  exposure  to  radiation  at 
such  facilities;  or  an  employee  whose 
records  of  exposure  to  radiation  at  such 
facility  are  missing  or  incomplete. 
Technical  limitations  of  radiation 
monitoring  technology  and  procedures 
will  require  HHS  to  evaluate  each 
employee's  recorded  dose.  In  most,  if 
not  all  cases,  monitoring  limitations  will 
result  in  possibly  undetected  or 
unrecorded  doses,  which  are  estimated 
using  commonly  practiced  dose 
reconstruction  methods  and  would  have 
to  be  added  to  the  dose  record. 

(b)  Section  7384(n)(e)  of  EEOICPA 
requires  the  reporting  of  radiation  dose 
information  resulting  from  dose 
reconstructions  to  the  covered 
employees  for  whom  claims  are  being 
adjudicated.  DOE  is  specifically  charged 
with  this  responsibility  but  the 
Department  of  Health  and  Human 
Services  (HHS),  which  will  be 
producing  the  dose  reconstruction 
information,  will  report  its  findings 
directly  to  the  claimant,  as  well  as  to 
DOL  and  DOE.  HHS  will  also  make 
available  to  researchers  and  the  general 
public  information  on  the  assumptions, 
methodology,  and  data  used  in 
estimating  radiation  doses,  as  required 
by  EEOICPA. 

§  82.4    How  Will  DOL  Use  the  Results  of  the 
NIOSH  Dose  Reconstructions? 

Under  42  CFR  part  81.  DOL  will  apply 
dose  reconstruction  results  together 
with  information  on  cancer  diagnosis 
and  other  personal  information 
provided  to  DOL  by  the  claimant  to 
calculate  an  estimated  probability  of 
causation.  This  estimate  is  the 
probability  that  the  cancer  of  the 
covered  employee  was  caused  by 
radiation  exposure  at  a  covered  facility 
of  DOE  or  an  Atomic  Weapons 
Employer  (AWE). 


Subpart  B — Definitions 

§  82.5    Definition  of  terms  used  in  this  part. 

(a)  Atomic  weapons  employer  (AWEl 
means  any  entity,  other  than  the  United 
States,  that: 

(1)  processed  or  produced,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  and  milling; 
and. 

(2)  is  designated  by  the  Secretary-  of 
Energy  as  an  atomic  weapons  employer 
for  purposes  of  EEOICPA. 

(b)  Bioassay  means  the  determination 
of  the  kinds,  quantities,  or 
concentrations,  and  in  some  cases, 
locations  of  radioactive  material  in  the 
human  body,  whether  by  direct 
measurement  or  by  analysis,  and 
evaluation  of  radioactive  material 
excreted  or  eliminated  by  the  body. 

(c)  Claimant  means  the  individual 
who  has  filed  with  the  Department  of 
Labor  for  compensation  under 
EEOICPA. 

(d)  Covered  employee  means,  for  the 
purposes  of  this  part,  an  individual  who 
is  or  was  an  employee  of  DOE,  a  DOE 
contractor  or  subcontractor,  or  an 
atomic  weapons  employer,  and  for 
whom  DOL  has  requested  HHS  to 
perform  a  dose  reconstruction. 

(e)  Covered  facility  means  any 
building,  structure,  or  premises, 
including  the  grounds  upon  which  such 
building,  structure,  or  premise  is 
located: 

(1)  In  which  operations  are,  or  have 
been,  conducted  by,  or  on  behalf  of.  the 
DOE  (except  for  buildings,  structures, 
premises,  grounds,  or  operations 
covered  by  Executive  Order  12344. 
dated  Februarv-  1.  1982.  pertaining  to 
the  Naval  Nuclear  Propulsion  Program): 
and, 

(2)  With  regard  to  which  the  DOE  has 
or  had: 

(i)  A  proprietary  interest:  or, 
(ii)  Entered  into  a  contract  with  an 
entity  to  provide  management  and 
operation,  management  and  integration, 
environmental  remediation  services, 
construction,  or  maintenance  services; 
or 

(3)  A  facility  owned  by  an  entity 
designated  by  the  Secretary  of  Energy  as 
an  atomic  weapons  employer  for 
purposes  of  EEOICPA  that  is  or  was 
used  to  process  or  produce,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  or  milling. 

(f)  DOE  means  the  U.S.  Department  of 
Energy,  and  includes  predecessor 
agencies  of  DOE,  including  the 
Manhattan  Engineering  District. 


(g)  DOL  means  the  U.S.  Department  of 
Labor. 

(hi  EEOICPA  means  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000,  42 
U.S.C.  7384-7385  [1994.  supp.  2001). 

(i)  Equivalent  dose  is  the  absorbed 
dose  in  a  tissue  multiplied  by  a 
radiation  weighting  factor  to  account  for 
differences  in  the  effectiveness  of  the 
radiation  in  inducing  cancer. 

(j)  External  dose  means  that  portion  of 
the  equivalent  dose  that  is  received  from 
radiation  sources  outside  of  the  body 

(k)  Internal  dose  means  that  portion  of 
the  equivalent  dose  that  is  received  from 
radioactive  materials  taken  into  the 
body. 

(1)  NIOSH  means  the  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention.  U.S.  Department  of  Health 
and  Human  Ser\-ices. 

(m)  Primary  cancer  means  a  cancer 
defined  by  the  original  body  site  at 
which  the  cancer  was  incurred,  prior  to 
any  spread  (metastasis)  resulting  in 
tumors  at  other  sites  in  the  body 

(n)  Probability  of  causation  means  the 
probability  or  likelihood  that  a  cancer 
was  caused  by  radiation  exposure 
incurred  by  a  covered  employee  in  the 
performance  of  duty.  In  statistical  terms, 
it  is  the  cancer  risk  attributable  to 
radiation  exposure  divided  by  the  sum 
of  the  baseline  cancer  risk  (the  risk  to 
the  general  population)  plus  the  cancer 
risk  attributable  to  the  radiation 
exposure.  This  concept  is  further 
explained  under  42  CFR  part  81.  which 
provides  guidelines  by  which  DOL  will 
determine  probability  of  causation 
under  EEOICPA. 

(o)  Radiation  means  ionizing 
radiation,  including  alpha  particles,  beta 
particles,  gamma  rays,  x  rays,  neutrons, 
protons  and  other  particles  capable  of 
producing  ions  in  the  body  For 
purposes  of  this  rule,  radiation  does  not 
include  sources  of  non-ionizing 
radiation  such  as  radio-frequency 
radiation,  microwaves,  visible  light,  and 
infrared  or  ultraviolet  light  radiation 

(p)  Specified  cancer  is  a  term  defined 
in  Section  3621(17)  of  EEOICPA  and  20 
CFR  30.5(dd)  that  specifies  types  of 
cancer  that,  pursuant  to  20  CFR  part  30, 
may  qualify-  a  member  of  the  Special 
ExpMjsure  Cohort  for  compensation.  It 
includes  leukemia  (other  than  chronic 
lymphocytic  leukemia),  multiple 
myeloma,  non-Hodgkins  lymphoma, 
and  cancers  of  the  lung  (other  than 
carcinoma  in  situ  diagnosed  at  autopsy), 
thyroid,  male  breast,  female  breast, 
esophagus,  stomach,  phar\-nx.  small 
intestine,  pancreas,  bile  ducts,  gall 
bladder,  salivary-  gland,  urinary-  bladder, 
brain,  colon,  ovar\-,  liver  (not  associated 
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with  cirrhosis  or  hepatitis),  and  bone. 
Pursuant  to  section  2403  ot  Public  Law 
107-20,  this  definition  will  include 
renal  cancer  effective  October  1,  2001. 

(q)  Uncertainty  distribution  is  a 
statistical  term  meaning  a  range  of 
discrete  or  continuous  values  arrayed 
around  a  central  estimate,  where  each 
value  is  assigned  a  probability  of  being 
correct. 

(r)  Worst-case  assumption  is  a  term 
used  to  describe  a  type  of  assumption 
used  in  certain  instances  for  certain 
dose  reconstructions  conducted  under 
this  rule.  It  assigns  the  highest 
reasonably  possible  value,  based  on 
reliable  science,  documented 
experience,  and  relevant  data,  to  a 
radiation  dose  of  a  covered  employee. 

Subpart  C — Dose  Reconstruction 
Process 

§  82.1 0    Overview  of  the  dose 
reconstruction  process. 

(a)  Upon  receipt  of  a  claims  package 
from  the  Department  of  Labor,  as 
provided  under  20  CFR  part  30,  NIOSH 
will  request  from  DOE  records  on 
radiation  dose  monitoring  and  radiation 
exposures  associated  with  the 
employment  history  of  the  covered 
employee.  Additionally,  NIOSH  may 
compile  data,  and  information  from 
NIOSH  records  that  may  contribute  to 
the  dose  reconstruction.  For  each  dose 
reconstruction,  NIOSH  will  include 
records  relevant  to  internal  and  external 
exposures  to  ionizing  radiation, 
including  exposures  from  medical 
screening  x  rays  that  were  required  as  a 
condition  of  employment. 

(b)  NIOSH  will  evaluate  the  initial 
radiation  exposure  record  compiled  to: 
Reconcile  the  exposure  record  with  the 
reported  employment  history,  as 
necessary;  complete  preliminary 
calculations  of  dose,  based  upon  this 
initial  record,  and  prepare  to  consult 
with  the  claimant.  Any  discrepancies  in 
the  employment  history  information 
will  be  reconciled  with  the  assistance  of 
DOE,  as  necessary. 

(c)  NIOSH  will  interview  the 
claimant.  The  interview  may  be 
conducted  in  one  or  more  sessions.  The 
purpose  of  the  interview  is  to: 

(1)  Explain  the  dose  reconstruction 
process; 

(2)  Confirm  elements  of  the 
employment  history  transmitted  to 
NIOSH  by  DOL; 

(3)  Identify  any  relevant  information 
on  employment  history  that  may  have 
been  omitted; 

(4)  Confirm  or  supplement  monitoring 
information  included  in  the  initial 
radiation  exposure  record; 

(5)  Develop  detailed  information  on 
work  tasks,  productioa. processes, 


radiologic  protection  and  monitoring 
practices,  and  incidents  that  may  have 
resulted  in  undocumented  radiation 
exposures,  as  necessary; 

(6)  Identify  co-workers  and  other 
witnesses  with  information  relevemt  to 
the  radiation  exposures  of  the  covered 
worker  to  supplement  or  confirm 
information  on  work  experiences,  as 
necessarv. 

(d)  NIOSH  will  provide  a  report  to  the 
claimant  summarizing  the  findings  of 
the  interview,  titled:  "NIOSH  Claimant 
Interview  under  EEOICPA."  The  report 
will  also  notify  the  claimant  of  the 
opportunity  to  contact  NIOSH  if 
necessary,  by  a  specified  date,  to  make 
any  written  corrections  or  additions  to 
information  provided  by  the  claimant 
during  the  interview  process. 

(e)  Information  provided  by  the 
claimant  will  be  accepted  and  used  for 
dose  reconstruction,  providing  it  is 
reasonable,  supported  by  substantial 
evidence,  and  is  not  refuted  by  other 
evidence.  In  assessing  whether  the 
information  provided  by  the  claimant  is 
supported  by  substantial  evidence, 
NIOSH  willconsider: 

(1)  Consistency  of  the  information 
with  other  information  in  the  possession 
of  NIOSH,  from  radiation  safety 
programs,  research,  medical  screening 
programs,  labor  union  documents, 
worksite  investigations,  dose 
reconstructions  conducted  by  NIOSH 
under  EEOICPA,  or  other  reports 
relating  to  the  circumstances  at  issue; 

(2)  Consistency  of  the  information 
with  medical  records  provided  by  the 
claimant; 

(3)  Consistency  of  the  information 
with  practices  or  exposures 
demonstrated  by  the  dose 
reconstruction  record  developed  for  the 
claimant;  and, 

(4)  Confirmation  of  information  by  co- 
workers or  other  witnesses. 

(f)  NIOSH  will  seek  to  confirm 
information  provided  by  the  claimant 
through  review  of  available  records  and 
records  requested  from  DOE. 

(g)  As  necessary,  NIOSH  will  request 
additional  records  from  DOE  to 
characterize  processes  and  tasks 
potentially  involving  radiation  exposure 
for  which  dose  and  exposure  monitoring 
data  is  incomplete  or  insufficient  for 
dose  reconstruction. 

(h)  NIOSH  will  review  the  adequacy 
of  monitoring  data  and  completeness  of 
records  provided  by  DOE.  NIOSH  will 
request  certification  from  DOE  that 
record  searches  requested  by  NIOSH 
have  been  completed. 

(i)  As  necessary,  NIOSH  will 
characterize  the  internal  and  external 
exposure  environments  for  parameters 
known  to  influence  the  dose.  For 


internal  exposures,  examples  of  these 
parameters  include  the  mode  of  intake, 
the  composition  of  the  source  term  (i.e., 
the  radionuclide  type  and  quantity),  the 
particle  size  distribution  and  the 
absorption  type.  When  it  is  not  possible 
to  characterize  these  parameters,  NIOSH 
may  use  default  values,  when  they  can 
be  established  reasonably,  fairly,  and 
based  on  relevant  science.  For  external 
exposures,  the  radiation  type  (gamma,  x- 
ray,  neutron,  beta,  or  other  charged 
particle)  and  radiation  energy  spectnun 
will  be  evaluated.  When  possible,  the 
effect  of  non-uniformity  and  geometry  of 
the  radiation  exposure  will  be  assessed. 

(j)  For  individual  monitoring  records 
that  are  incomplete,  NIOSH  may  assign 
doses  using  techniques  discussed  in 
§  82.16.  Once  the  resulting  data  set  is 
complete,  NIOSH  will  construct  an 
occupational  exposure  matrix,  using  the 
general  hierarchical  approach  discussed 
in  §  82.2.  This  matrix  will  contain  the 
estimated  annual  equivalent  dose(s)  to 
the  relevant  organ(s)  or  tissue(s),  for  the 
period  from  the  initial  date  of  potential 
exposure  at  a  covered  facility  until  the 
date  the  cancer  was  diagnosed.  The 
equivalent  dose(s)  will  be  calculated 
using  the  current,  standard  radiation 
weighting  factors  from  the  International 
Commission  on  Radiological 
Protection.  ' 

(k)  At  any  point  during  steps  of  dose 
reconstruction  described  in  paragraphs 
(fl  through  (j)  of  this  section,  NIOSH 
may  determine  that  sufficient  research 
and  analysis  has  been  conducted  to 
complete  the  dose  reconstruction. 
Research  and  analysis  will  be 
determined  sufficient  if  one  of  the 
following  three  conditions  is  met; 

(1)  From  acquired  experience,  it  is 
evident  the  estimated  cumulative  dose 
is  sufficient  to  qualify  the  claimant  for 
compensation  [i.e.,  the  dose  produces  a 
probability  of  causation  of  50%  or 
greater); 

(2)  Dose  is  determined  using  worst- 
case  assumptions  related  to  radiation 
exposure  and  intake,  to  substitute  for 
further  research  and  analyses;  or, 

(3)  Research  and  analysis  indicated 
under  steps  described  in  paragraphs  (f)- 
(j)  of  this  section  have  been  completed. 
Worst-case  assumptions  will  be 
employed  under  condition  2  to  limit 
further  research  and  analysis  only  for 
claims  for  which  it  is  evident  that 
further  research  and  analysis  will  not 
produce  a  comfiensable  level  of 
radiation  dose  (a  dose  producing  a 
probability  of  causation  of  50%  or 


'  The  current  weighting  factors  of  the 
International  Commission  on  Radiological 
Protection  are  provided  in  ICRP  60;  "1990 
Recommendations  of  the  International  Commission 
on  Radiological  Protection."  Aan.  ICRPai  (l-3}:6.  , 
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greater),  because  using  worst-case 
assumptions  it  can  be  determined  that 
the  employee  could  not  have  incurred  a 
compensable  level  of  radiation  dose.  For 
all  claims  in  which  worst-case 
assumptions  are  employed  under 
condition  2.  the  reasoning  that  resulted 
in  the  determination  to  limit  hirther 
research  and  analysis  will  be  clearly 
described  in  the  draft  of  the  dose 
reconstruction  results  reported  to  the 
claimant  under  §  82.25  and  in  the  dose 
reconstruction  results  reported  to  the 
claimant  under  §  82.26. 

(1)  After  providing  the  claimant  with 
a  copy  of  a  draft  of  the  dose 
reconstruction  report  to  be  provided  to 
DOL,  NIOSH  will  conduct  a  closing 
interview  with  the  claimant  to  review 
the  dose  reconstruction  results  and  the 
basis  upon  which  the  results  were 
calculated.  This  will  be  the  final 
opportunity  during  the  dose 
reconstruction  process  for  the  claimant 
to  provide  additional  relevant 
information  that  may  affect  the  dose 
reconstruction.  The  closing  interview- 
may  require  multiple  sessions,  if  the 
claimant  requires  time  to  obtain  and 
provide  additional  information,  and  to 
allow  NIOSH  time  to  integrate  the  new- 
information  into  a  new  draft  of  the  dose 
reconstruction  report.  NIOSH  w-ill 
determine  whether  to  grant  requests  for 
time  to  provide  additional  information, 
based  on  whether  the  requests  are 
reasonable  and  the  claimant  is  actively 
seeking  the  information  specified. 

(m)  Subject  to  any  additional 
information  provided  by  the  claimant 
and  revision  of  the  draft  dose 
reconstruction  report  under  §  82.10(1). 
the  claimant  is  required  to  return  form 
OCAS-1  to  NIOSH,  certifying  that  the 
claimant  has  completed  providing 
information  and  that  the  record  for  dose 
reconstruction  should  be  closed.  Upon 
receipt  of  the  form,  NIOSH  will  forward 
a  final  dose  reconstruction  report  to 
DOL,  DOE,  and  to  the  claimant. 

(n)  NIOSH  will  not  forward  the  dose 
reconstruction  report  to  DOL  for 
adjudication  without  receipt  of  form 
OCAS-1  signed  by  the  claimant  or  a 
representative  of  the  claimant 
authorized  pursuant  to  20  CFR  30.600. 
If  the  claimant  or  the  authorized 
representative  of  the  claimant  fails  to 
sign  and  return  form  OCAS-1  within  60 
days,  or  60  days  following  the 
claimant's  final  provision  of  additional 
information  and  receipt  of  a  revised 
draft  dose  reconstruction  report  under 
§  82.10  (1),  whichever  occurs  last,  after 
notifying  the  claimfuit  or  the  authorized 
representative,  NIOSH  may 
acicoinistiatively  close  the  dose 
reconstruction  and  notify  DOL  of  this 
action.  Upon  receiving  this  notification 


by  NIOSH.  DOL  may  administratively 
close  the  claim. 

(0)  Once  actions  under  §  82.10  (m)  are 
completed,  the  record  for  dose 
reconstruction  shall  be  closed  unless 
reopened  at  the  request  of  DOL  under  20 
CFR  part  30. 

§  82.1 1     For  which  claims  under  EEOICPA 
will  NIOSH  conduct  a  dose  reconstruction? 

NIOSH  will  conduct  a  dose 
reconstruction  for  each  claim 
determined  by  DOL  to  be  a  claim  for  a 
covered  emplovee  with  cancer  under 
DOL  regulations  at  20  CFR  30.210(b). 
subject  to  the  limitation  and  exception 
noted  in  §  82.12.  Claims  for  covered 
employees  who  are  members  of  the 
Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer,  as 
determined  by  DOL  under  20  CFR 
30.210(a),  do  not  require  and  will  not 
receive  a  dose  reconstruction  under  this 
rule. 

§  82.1 2    Will  It  t>e  possible  to  conduct  dose 
reconstructions  for  all  claims? 

It  is  uncertain  whether  adequate 
information  of  the  types  outlined  under 
§  82.14  will  be  available  to  complete  a 
dose  reconstruction  for  every  claim 
eligible  under  §82.11. 

(a)  NIOSH  will  notif\-  in  writing  any 
claimants  for  whom  a  dose 
reconstruction  cannot  be  completed 
once  that  determination  is  made,  as  well 
as  in  the  closing  interview  provided  for 
under  §82.10(1). 

(b)  Notification  will  describe  the  basis 
for  finding  a  dose  reconstruction  cannot 
be  completed,  including  the  following: 

(1)  A  summary'  of  the  information 
obtained  from  DOE  and  other  sources: 
and,  (2)  a  summary  of  necessary 
information  found  to  be  unavailable 
from  DOE  and  other  sources. 

(c)  NIOSH  will  notifv-  DOL  and  DOE 
when  it  is  unable  to  complete  a  dose 
reconstruction  for  the  claimant.  This 
will  result  in  DOL  producing  a 
recommended  decision  to  deny  the 
claim,  since  DOL  cannot  determine 
probability  of  causation  without  a  dose 
estimate  produced  by  NIOSH  under  this 
rule. 

(d)  A  claimant  for  whom  a  dose 
reconstruction  cannot  be  completed,  as 
indicated  under  this  section,  may  have 
recourse  to  seek  compensation  under 
provisions  of  the  Special  Exposure 
Cohort  (see  20  CFR  part  30).  Pursuant  to 
section  7384q  of  EECHCPA,  the 
Secretary  of  HHS  is  authorized  to  add 
classes  of  employees  to  the  Special 
Exposure  Cohort.  NIOSH  will  provide 
the  claimant  with  any  information  and 
forms  that  HHS  provides  to  classes  of 
employees  seeking  to  petition  to  be 
added  to  the  Special  Exposure  Cohort. 


§82.13    What  sources  of  information  may 
bB  used  for  dose  reconstructions? 

NIOSH  will  use  the  following  sources 
of  information  for  dose  reconstructions, 
as  necessary: 

(a)  DOE  and  its  contractors,  including 
Atomic  Weapons  Employers  and  the 
former  worker  medical  screening 
program; 

(b)  NIOSH  and  other  records  from 
health  research  on  DOE  worker 
populations: 

(c)  Inter\-iew-s  and  records  provided 
by  claimants: 

(d)  Co-workers  of  covered  employees, 
or  others  with  information  relevant  to 
the  covered  employee's  exposure,  that 
the  claimant  identified  during  the  initial 
inter\-iew  with  NIOSH: 

(e)  Labor  union  records  from  unions 
representing  employees  at  covered 
facilities  of  DOE  or  AWEs;  and. 

ff)  Any  other  relevant  information. 

§82.14    What  types  of  information  could  tie 
used  in  dose  reconstructions? 

NIOSH  will  obtain  the  types  of 
information  described  in  this  section  for 
dose  reconstructions,  as  necessary  and 
available: 

(a)  Subject  and  employment 
information,  including: 

(1)  Gender: 

(2)  Date  of  birth:  and. 

(3)  DOE  and/or  AWE  employment 
history,  including:  job  title  held  by  year, 
and  work  location(s):  including  site 
names(s),  building  numbers(s).  technical 
area(s),  and  duration  of  relevant 
employment  or  tasks. 

(b)  Worker  monitoring  data. 
including: 

(1)  External  dosimetry  data,  including 
external  dosimeter  readings  (film  badge. 
TLD.  neutron  dosimeters):  and. 

(2)  Pocket  ionization  chamber  data. 

(c)  Internal  dosimetry  data,  including: 

(1)  Urinalysis  results: 

(2)  Fecal  sample  results: 

(3)  In  Vivo  measurement  results; 

(4)  Incident  investigation  reports; 

(5)  Breath  radon  and/or  thoron 
results; 

(6)  Nasal  smear  results: 

(7)  External  contamination 
measurements;  and 

(8)  Other  measurement  results 
applicable  to  internal  dosimetry. 

(d)  Monitoring  program  data, 
including: 

(1)  Analytical  methods  used  for 
bioassay  analyses; 

(2)  Performance  characteristics  of 
dosimeters  for  different  radiation  types; 

(3)  Historical  detection  limits  for 
bioassay  samples  and  dosimeter  badges; 

(4)  Biosissay  sample  and  dosimeter 
collection/ exchange  frequencies; 

(5)  Documentation  of  record  keeping 
practices  used  to  record  data  and/or 
administratively  assign  dose;  and, 
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(6)  Other  information  to  characterize 
the  monitoring  program  procedures  and 
evaluate  monitoring  results. 

(e)  Workplace  monitoring  data, 
including: 

(1)  Surface  contamination  surveys; 

(2)  Qeneral  area  air  sampling  results: 

(3)  Breathing  zone  air  sampling 
results; 

(4)  Radon  and/or  thoron  monitoring 
results; 

(5)  Area  radiation  survey 
measurements  (beta,  gamma  and 
neutron);  and, 

(6)  Fixed  location  dosimeter  results 
(beta,  gamma  and  neutron);  and, 

{7}  Other  workplace  monitoring 
results. 

(f)  Workplace  characterization  data, 
including: 

(1)  Information  on  the  external 
exposure  environment,  including: 
radiation  type  (g^mraa.  x-ray.  proton, 
neutron,  beta,  other  charged  particle): 
radiation  energy  spectrum;  uniformity 
of  exposure  (whole  body  vs  partial  body 
exposure);  irradiation  geometry: 

(2}  Information  on  work-required 
medical  screening  x  rays;  and. 

(3)  Other  information  useful  for 
characterizing  workplace  radiation 
exposures. 

(g)  Information  characterizing  internal 
exposures,  including: 

(1)  Radionuclide(s)  and  associated 
chemical  forms; 

(2)  Results  of  particle  size  distribution 
studies; 

(3)  Respiratory  protection  practices; 
and 

(4)  Other  information  useful  for 
characterizing  internal  exposures. 

(h)  Process  descriptions  for  each  work 
location,  including: 

(1)  General  description  of  the  process; 

(2)  Characterization  of  the  source  term 
(i.e.,  the  radionuclide  and  its  quantity); 

(3)  Extent  of  encapsulation; 

(4)  Methods  of  contaiimient; 

(5)  Other  information  to  assess 
potential  for  irradiation  by  source  or 
airborne  dispersion  radioactive  material 

§82.15    How  will  NIOSH  evaluate  the 
comptetanes«  and  adequacy  of  individual 
monitoring  data? 

(a)  NIOSH  will  evaluate  the 
completeness  and  adequacy  of  an 
individual's  monitoring  data  provided 
by  DOE  through  one  or  more  possible 
measures  including,  but  not  limited  to: 

(1)  Comparisons  with  information 
provided  by  claimants,  co-workers,  and 
other  witnesses; 

(2)  Comparisons  with  available 
information  on  area  monitoring, 
production  processes,  and  radiologic 
protection  programs; 

(3)  Comparisons  with  information 
documented  in  the  records  of  unions 
representing  covered  employees; 


(4)  Comparisons  with  data  available 
on  co-workers;  and 

(5)  Reviews  of  DOE  contractor  record 
systems. 

(b)  NIOSH  will  evaluate  the 
instruments  and  procedures  used  to 
collect  individual  monitoring  data  to 
determine  whether  they  adequately 
characterized  the  radiation 
environments  in  which  the  covered 
employee  worked,  (adequately  for  the 
purpose  of  dose  reconstruction,)  based 
on  present-day  scientific  understanding. 
For  external  dosimeter  measurements, 
this  includes  an  evaluation  of  the 
dosimeter  response  to  the  radiation 
types  (gamma,  x-ray,  neutron,  beta,  or 
other  charged  particle)  and  the 
associated  energy  spectrum.  For  internal 
exposure,  the  methods  used  to  analyze 
bioassav  samples  will  be  reviewed  to 
determine  their  ability  to  detect  the 
radionuclides  present  in  the  work 
environment.  An  analysis  of  the 
monitoring  or  exchange  frequencies  for 
tb''  monitoring  programs  will  also  be 
conducted  to  determine  the  potential  for 
undetected  dose. 

§  82.1 6    How  will  NIOSH  add  to  monitoring 
data  to  remedy  limitations  of  individual 
monitoring  and  missed  dose? 

(a)  For  external  dosimeter  results  that 
are  incomplete  due  to  historical  record 
keeping  practices.  NIOSH  will  use 
commonly  practiced  techniques,  such  as 
those  described  in  the  NIOSH  Research 
Issues  Workshop.-  to  estimate  the 
missing  component  of  dose  and  to  add 
this  to  the  total  dose  estimate.  For 
monitoring  periods  where  external 
dosimetry  data  are  missing  from  the 
records.  SflOSH  will  estimate  a 
claimant's  dose  based  on  interpolation, 
using  available  monitoring  results  from 
other  time  periods  close  to  the  period  in 
question,  or  based  on  monitoring  data 
on  other  workers  engaged  in  similar 
tasks. 

(b)  NIOSH  will  review  historical 
bioassay  sample  detection  limits  and 
monitoring  frequencies  to  determine, 
when  possible,  the  minimum  detectable 
dose  for  routine  internal  dose 
monitoring  programs.  This  "missed 
dose"  will  establish  the  upper  limit  of 
internal  dose  that  a  worker  could  have 
received  for  periods  when  bioassay 
sample  analysis  results  were  below  the 
detection  limit.  Using  ICRP  biokinetic 
models.  NIOSH  will  estimate  the 


•NIOSH  [19951  NIOSH  research  issues 
woriishop:  epidemiologic  use  of  nondetectable 
values  in  radiation  exposure  measurements. 
Cincinnati.  OH  VS.  Department  of  Health  and 
Human  Services,  Public  Health  Service,  Centers  for 
Disease  Control  and  Prevention,  National  Institute 
for  Occupational  Safety  and  Health,  DHHS  (NTOSH) 
Publication  No.  224647  (NTIS— PB  95189601). 


internal  dose  and  include  an  associated 
uncertainty  distribution. 

§  82.1 7    What  types  of  information  could  be 
used  to  supplement  or  substitute  for 
individual  monitoring  data? 

Tliree  types  of  information  could  be 
used: 

(a)  Monitoring  data  from  co-workers, 
if  NIOSH  determines  they  had  a 
common  relationship  to  the  radiation 
environment;  or, 

(b)  A  quantitative  characterization  of 
the  radiation  environment  in  which  the 
covered  employee  worked,  based  on  an 
analysis  of  historical  workplace 
monitoring  information  such  as  area 
dosimeter  readings,  general  area 
radiation  and  radioactive  contamination 
survey  results,  air  sampling  data;  or. 

(c)  A  quantitative  characterization  of 
the  radiation  environment  in  which  the 
employee  worked,  based  on  analysis  of 
data  describing  processes  involving 
radioactive  materials,  the  source 
materials,  occupational  tasks  and 
locations,  and  radiation  safety  practices. 

§  82.18    How  will  NIOSH  calculate  internal 
dose  to  the  primary  cancer  site(s)? 

(a)  The  calculation  of  dose  from 
ingested,  inhaled  or  absorbed 
radioactivity  involves  the  determination 
of  the  types  and  quantities  of 
radionuclides  that  entered  the  body. 
NIOSH  will  use  the  results  of  all 
available  bioassay  monitoring 
information  as  appropriate,  based  on 
assessment  of  the  technical 
characteristics  of  the  monitoring 
program.  If  bioassay  monitoring  data  are 
unavailable  or  inadequate,  the  dose 
reconstruction  will  rely  on  the  results  of 
air  sampling  measurements,  radiation 
sources,  work  processes  and  practices, 
and  incidents  involving  radiation 
contamination,  as  necessary. 

(b)  NIOSH  will  calculate  the  dose  to 
the  organ  or  tissue  of  concern  using  the 
appropriate  current  metabolic  models 
pubhshed  by  ICRP.  Using  data  available 
to  NIOSH.  the  models  will  be  based  on 
exposure  conditions  representative  of 
the  work  enviroiunent.  When  NIOSH 
cannot  establish  exposure  conditions 
with  sufficient  specificity,  the  dose 
calculation  will  assume  exposure 
conditions  that  maximize  the  dose  to 
the  organ  under  consideration.  When 
the  cancer  covered  by  a  claim  is  in  a 
tissue  not  covered  by  existing  ICRP 
models,  NIOSH  will  use  the  ICRP  model 
that  best  approximates  the  model 
needed,  while  giving  the  benefit  of  the 
doubt  to  the  claimant.  For  internal 
exposures.  NIOSH  will  select  the 
highest  dose  estimate  from  among  the 
modeled  organs  or  tissues  that  do  not 
concentrate  the  radionuclide. 
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(c)  Internal  doses  will  be  calculated 
for  each  year  of  exposure  from  the  date 
of  initial  exposure  to  the  date  of  cancer 
diagnosis. 

§82.19    How  will  NIOSH  address 
uncertainty  about  dose  levels? 

The  estimate  of  each  annual  dose  will 
be  characterized  with  a  probability 
distribution  that  accounts  for  the 
uncertainty  of  the  estimate.  This 
information  will  be  used  by  DOL  in  the 
calculation  of  probability  of  causation, 
under  HHS  guidelines  for  calculating 
probability  of  causation  estimates  at  42 
CFR  81.  In  this  way,  claimants  will 
receive  the  benefit  of  the  doubt  in  cases 
in  which  the  actual  dose  may  have 
exceeded  the  best  estimate  calculated  bv 
NIOSH. 

Subpart  D — Reporting  and  Review  of 
Dose  Reconstruction  Results 

§  82.25    When  will  NIOSH  report  dose 
reconstruction  results,  and  to  whom? 

NIOSH  will  report  dose 
reconstruction  results  to  DOL  and  to  the 
claimant,  as  provided  for  under  §  82.10. 
Draft  results  will  be  reported  to  the 
claimant  upon  tentative  completion  of 
the  dose  reconstruction.  Final  results 
will  be  reported  to  the  claimant.  DOL 
and  DOE  after  NIOSH  receives 
certification  from  the  claimant  that  the 
claimant  has  completed  providing 
information  to  NIOSH  for  the  dose 
reconstruction  (Form  OCAS-1). 

§  82.26    How  will  NIOSH  report  dose 
reconstruction  results? 

(a)  NIOSH  will  provide  dose 
reconstruction  results  to  the  claimant. 
DOL.  and  DOE  in  a  report:  "NIOSH 
Report  of  Dose  Reconstruction  under 
EEOICPA."  The  report  itself  will  not 
provide  information  on  probability  of 
causation,  which  DOL  must  calculate  to 
determine  a  recommended  decision  on 
the  claim. 

(b)  The  report  will  include  the 
following  information,  as  relevant: 

(1)  Annual  dose  estimates  (or  a 
fraction  thereof)  related  to  covered 
employment  for  each  year  from  the  date 
of  initial  radiation  exposure  at  a  covered 
facility  to  the  date  of  cancer  diagnosis; 

(2)  Separate  dose  estimates  for  acute 
and  chronic  exposures,  different  types 
of  ionizing  radiation,  and  internal  and 
external  doses,  providing  internal  dose 
information  only  for  the  organ  or  tissue 
relevant  to  the  primary  cancer  site(s) 
established  in  the  claim; 

(3)  Uncertainty  distributions 
associated  with  each  dose  estimated,  as 
necessary; 

(4)  Explanation  of  each  type  of  dose 
estimate  included  in  terms  of  its 


relevance  for  estimating  probability  of 
causation; 

(5)  Identification  of  any  information 
provided  by  the  claimant  relevant  to 
dose  estimation  that  NIOSH  decided  to 
omit  from  the  basis  for  dose 
reconstruction,  justification  for  the 
decision,  and  if  possible,  a  quantitative 
estimate  of  the  effect  of  the  omission  on 
the  dose  reconstruction  results;  and 

(6)  A  summary  and  explanation  of 
information  and  methods  applied  to 
produce  the  dose  reconstruction 
estimates,  including  any  factual  findings 
and  the  evidence  upon  which  those 
findings  are  based. 

(c)  As  provided  under  §82.10(1). 
NIOSH  staff  will  conduct  a  closing 
interview  with  claimants  to  explain  the 
dose  reconstruction  report. 

§82.27  How  can  claimants  obtain  reviews 
of  their  NIOSH  dose  reconstruction  results 
by  NIOSH? 

(a)  Claimants  can  seek  reviews  of  their 
dose  reconstruction  through  the 
processes  established  bv  DOL  under  20 
CFR  30.  DOL  will  request  NIOSH  to 
review  dose  reconstructions  under  the 
following  conditions,  as  provided  under 
20  CFR  30.318: 

(1)  DOL  may  determine  that  factual 
findings  of  the  dose  reconstruction  do 
not  appear  to  be  supported  by 
substantial  evidence:  or. 

(2)  Although  the  methodology 
established  by  HHS  under  this  Part  is 
binding  on  DOL.  DOL  may  determine 
that  arguments  concerning  the 
application  of  this  methodology  should 
be  considered  by  NIOSH. 

(b)  NIOSH  may  review  completed 
dose  reconstructions  on  its  own 
initiative  and  with  the  assistance  of 
DOL  to  identify-  denied  claims  when 
either  of  the  following  circumstances 
arise: 

(1)  NIOSH  obtains  records  or 
information  on  radiation  exposures  of 
DOE  or  AWE  employees  that  could 
substantially  increase  the  level  of 
radiation  doses  estimated  in  the 
completed  dose  reconstructions:  or 

(2)  NIOSH  changes  a  scientific 
element  underlying  dose 
reconstructions  according  to  the 
provisions  of  Subpart  E  of  this  rule  and 
the  change  could  substantially  increase 
the  level  of  radiation  doses  estimated  in 
the  completed  dose  reconstructions. 

(c)  When  NIOSH  completes  the 
review  of  a  dose  reconstruction.  NIOSH 
will  provide  a  report  describing  the 
basis  for  the  review,  the  methods 
employed  in  the  review,  and  the  review 
findings  to  the  claimant,  DOL,  and  DOE. 


§  82.28    Who  can  review  NIOSH  dose 
reconstruction  files  on  individual 
claimants? 

(a)  Claimants  and  DOL  will  be 
provided  indi\idual  dose  reconstruction 
files,  upon  request.  Claimants  should 
note,  however,  that  a  complete  summary 
of  the  data  and  methods  used  in  a  dose 
reconstruction  will  be  included  in  the 
"NIOSH  Report  of  Dose  Reconstruction 
under  EEOICPA  ■ 

(bj  Researchers  and  the  public  will  be 
provided  limited  access  to  NIOSH  dose 
reconstruction  files,  subject  to 
provisions  and  restrictions  of  the 
Privacy  Act  for  the  protection  of 
confidential  information  on  individuals. 

Subpart  E — Updating  the  Scientific 
Elements  Underlying  Dose 
Reconstructions 

§82.30    How  will  NIOSH  inform  the  public 
of  any  plans  to  change  scientific  elements 
underlying  the  dose  reconstruction  process 
to  maintain  methods  reasonably  current 
with  scientific  progress? 

Periodically.  MOSH  will  publish  d 
notice  in  the  Federal  Register  notifying 
the  public  of  plans  to  change  sc:ientific 
elements  underlying  the  dose 
reconstruction  process  under  EEOICPA 
to  reflect  scientific  progress.  Notice  will 
include  a  summary'  of  the  planned 
changes  and  the  expected  completion 
date  for  such  changes. 

§82.31     How  can  the  public  recommend 
changes  to  scientific  elements  underlying 
the  dose  reconstruction  process? 

(a)  At  anv  time,  the  public  can  submit 
written  recommendations  to  NIO.SH  for 
changes  to  scientific  elements 
underlying  the  dose  reconstruction 
process,  based  on  relevant  new  research 
findings  and  technological  advances. 
NIOSH  will  provide  these 
recommendations  to  the  Advisory  Board 
on  Radiation  and  Worker  Health  to  be 
addressed  at  a  public  meeting  of  the 
Advisor}'  Board,  with  notification 
provided  to  the  source  of  the 
recommendations.  Recommendations 
should  be  addressed  to;  Director.  Office 
of  Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health.  4676  Columbia 
Parkwav.  MS-R45.  Cincinnati.  Ohio 
45226.  " 

(b)  The  public  can  also  submit 
recommendations  by  e-mail. 
Instructions  will  be  provided  on  the 
NIOSH  Internet  homepage  at 
www.cdc.gov/niosh/ocas. 

§82.32    How  will  NIOSH  make  changes  in 
scientific  elements  underlying  the  dose 
reconstruction  process,  based  on  scientific 
progress? 

NIOSH  will  present  proposed  changes 
to  the  Advison'  Board  on  Radiation  and 
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Worker  Health  prior  to  implementation 
These  proposed  changes  will  be 
summarized  in  a  notice  published  in  the 
Federal  Register.  The  public  will  have 
the  opportunity  to  comment  on 
proposed  changes  at  the  meeting  of  the 
Advisory  Board  and/or  in  written 
comments  submitted  for  this  purpose. 
NIOSH  will  fully  consider  the 
comments  of  the  Advisory  Board  and  of 
the  public  before  deciding  upon  anv 
changes. 


§  82.33    How  will  NIOSH  inform  the  public 
of  changes  to  the  scientific  elements 
underlying  the  dose  reconstruction 
process? 

(a)  NIOSH  wUl  publish  a  notice  in  the 
Federal  Register  informing  the  public  of 
changes  and  the  rationale  for  the 
changes.  This  notice  will  also  provide  a 
summary  of  the  recommendations  and 
comments  received  from  the  Advisory 
Board  and  the  public,  as  well  as 
responses  to  the  comments. 

(b)  NIOSH  may  take  into  account 
other  factors  and  employ  other 


procedures  than  those  specified  in  this 
subpart,  if  circumstances  arise  that 
require  NIOSH  to  implement  a  change 
more  immediately  than  the  procedures 
in  this  subpart  allow. 

Dated:  April  10.2002. 
Tommy  G.  Thompson, 

Secwtan-.  Department  of  Health  and  Human 

Sen-ices. 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
Significance. 

RULES  GOING  INTO 
EFFECT  MAY  2,  2002 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Record  requests  fees; 

revision:  published  5-2-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products 
Sponsor  name  and  address 
changes— 

Virbac  AH.  Inc.:  published 
5-2-02 
Tilmicosin;  published  5-2-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees 
Occupational  Illness 
Compensation  Program  Act; 
implementation; 
Probable  cause 
determination  guidelines: 
published  5-2-02 
Radiation  dose 
reconstruction  methods, 
published  5-2-02 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Firefighter  pay  and  training; 
published  4-2-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell:  published  4-17-02 
Enstrom  Helicopter  Corp.: 
published  4-17-02 
Class  E  airspsace:  published 

5-2-02 
VETERANS  AFFAIRS 
DEPARTMENT 
Medical  t>enefits: 
Inpatient  hospital  care  and 
outpatient  medical  care: 
copayments:  published  5- 
2-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards: 


Classification  services  to 
growers:  2002  user  fees: 
comments  due  by  5-6-02; 
published  4-19-02  [FR  02- 
09784] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

National  Arboretum,  schedule 
of  fees;  comments  due  by 
5-10-02:  published  4-10-02 
[FR  02-08589] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electnc  loans 
Useful  life  of  facility 
determination:  comments 
due  by  5-9-02:  published 
4-9-02  [FR  02-08484] 
CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Government  in  the  Sunshine 
Act:  implementation: 
comments  due  by  5-8-02; 
published  4-8-02  [FR  02- 
08437] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Atlantic  highly  migratory 
species — 
Pelagic  longline 
management:  comments 
due  by  5-10-02: 
published  4-10-02  [FR 
02-08689] 
Caribbean.  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources:  comments 
due  by  5-9-02: 
published  3-25-02  [FR 
02-07128] 
Northeastern  United  States 
fisheries — 
Atlantic  hagfisli, 
comments  due  by  5-6- 
02:  published  4-5-02 
[FR  02-08335] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  5-9- 
02;  published  4-24-02 
[FR  02-10083] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 


Incidental  taking — 
Gulf  of  Mexico;  oil  and 
gas  stnjcture  removal 
activities;  bottienose 
and  spotted  dolphins; 
comments  due  by  5-6- 
02;  published  4-19-02 
[FR  02-09519] 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Hormone  replacement . 
therapy  products 
containing  progestogen 
and  estrogen 
substances;  exemption; 
comments  due  by  5-6- 
02;  published  2-19-02 
[FR  02-03999] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Freedom  of  Information  Act, 
Privacy  Act,  et  al.; 
implementation;  comments 
due  by  5-7-02;  published  3- 
15-02  [FR  02-06091] 
DEFENSE  DEPARTMENT 
Army  Department 
Corps  Regulatory  Program 
and  new  Historic 
Preservation  Advisory 
Council  regulations; 
comments  due  by  5-7-02; 
published  3-8-02  [FR  02- 
05653] 
DEFENSE  DEPARTMENT 
Acquisition  regulations; 
Multiple  award  contracts; 
competition  requirements 
for  purchase  of  services; 
comments  due  by  5-6-02; 
published  4-1-02  [FR  02- 
07785] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Federal  and  federally-funded 
construction  projects: 
govemment  contractors' 
labor  relations;  open 
competition  and 
govemment  neutrality 
preservation;  comments 
due  by  5-6-02;  published 
3-7-02  [FR  02-05385] 
ENERGY  DEPARTMENT 
Personnel  Security  Assistance 
Program;  security  police 
officer  positions;  ellgibllltiy 
requirements;  comments 
due  by  5-6-02;  published  4- 
4-02  [FR  02-08134] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
,  production;  comments  due 


by  5-10-02;  published  4- 
10-02  [FR  02-07223] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 
manufacturing  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08161] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Portland  cement 
manufacturing  industry; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
08162] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Vegetable  oil  production; 
solvent  extraction; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05862] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards; 
Vegetable  oil  production; 
solvent  extraction; 
comments  due  by  5-6-02; 
published  4-5-02  [FR  02- 
05863] 
Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants; 

Puerto  Rico;  comments  due 
by  5-10-02;  published  4- 
10-02  [FR  02-08686] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08531] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  by 
5-10-02;  published  4-10- 
02  [FR  02-08532] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Caiifomia;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08293] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States: 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08294] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08291] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

California;  comments  due  by 
5-8-02;  published  4-B-02 
[FR  02-08292] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08287] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
5-8-02;  published  4-8-02 
[FR  02-08288] 
South  Carolina;  comments 
due  by  5-10-02;  published 
4-10-02  [FR  02-08685] 
Water  supply: 
National  primary  and 
secondary  drinking  water 
regulations — 
Aeromonas  hydrophilia  in 
drinking  water 
distribution  systems; 
analytical  method 
approval;  comments 
due  by  5-6-02; 
published  3-7-02  [FR 
02-05447] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Numbering  resource 
optimization;  comments 
due  by  5-6-02;  published 
4-5-02  [FR  02-08250] 
Digital  television  stations;  table 

of  assignments: 

Virginia;  comments  due  by 
5-9-02;  published  4-9-02 
[FR  02-08497] 


Radio  broadcasting: 
Worid  Radiocommunication 
Conferences;  frequency 
bands  below  28000  kHz; 
comments  due  by  5-8-02; 
published  4-8-02  [FR  02- 
07727] 

Radio  services,  special: 
Pnvate  land  mobile  radio 

services — 

Public  safety 
communications 
improvement  in  800 
f^Hz  band,  and  900 
MHz  industnal/land 
transportation  and 
business  port  channels 
consolidation;  comments 
due  by  5-6-02: 
published  4-5-02  [FR 
02-08304] 

Radio  stations:  table  of 
assignments: 

Louisiana;  comments  due  by 
5-6-02;  published  4-5-02 
[FR  02-08196] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Federal  and  federally-funded 
construction  projects: 
government  contractors' 
labor  relations;  open 
competition  and 
government  neutrality 
preservation;  comments 
due  by  5-6-02;  published 
3-7-02  [FR  02-05385] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Medicare-Endorsed 
Prescription  Drug  Card 
Assistance  Initiative 
Correction;  comments  due 
by  5-6-02:  published  3- 
15-02  [FR  C2-05129] 
Medicare-endorsed 
prescription  drug  card 
assistance  initiative 
Cross-reference; 
comments  due  by  5-6- 
02:  published  3-6-02 
[FR  02-05129] 
Medicare-endorsed 
prescription  dnjg  discount 
card  assistance  initiative 
for  State  sponsors 

Cross-reference: 
comments  due  by  5-6- 
02;  published  3-6-02 
[FR  02-05130] 
State  Children  s  Health 
Insurance  Program: 
Allotments  and  grants  to 
States- 
Prenatal  care  for  unborn 
children;  eligibility; 


comments  due  by  5-6- 
02.  published  3-5-02 
[FR  02-0521?: 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
General  hospital  and 
personal  use  devices — 
Medical  washer  and 
medical  washer- 
disinfector:  classification: 
comments  due  by  5-8- 
02:  published  2.-7-02 
[FR  02-03019] 
Orthopedic  devices— 
Resorbable  calcium  salt 
bone  void  filler  device 
classification   comments 
due  by  5-8-02 
published  2-7-02  [FR 
02-030171 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  claims  collection 

Administrative  wage 
garnishment,  comments 
due  by  5-7-02.  published 
3-8-02  [FR  02-05524] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migraltry  bird  hunting 
Alaska:  spnngsummer 
migratory  bird  subsistence 
harvest:  comments  due  by 
5-8-02   published  4-8-02 
[FR  02-08384] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Federal  and  federally-funded 
construction  projects, 
government  contractors 
latx)r  relations  open 
competition  and 
government  neutrality 
preservation,  comments 
due  by  5-6-02    published 
3-7-02  [FR  02-05385] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 
facsimile:  games  similar  to 
bingo:  and  electronic. 
computer   or  other 
technologic  aids  to  Class  ll 
games,  definitions: 
comments  due  by  5-6-02: 
published  4-29-02  [FR  02- 
10396] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Automated  flats   new 
specifications  comments 
due  by  5-6-02:  published 
4-17-02  [FR  02-09306] 


STATE  DEPARTMENT 

Visas,  nonimmigrant 
documentation 
Automatic  visa  revalidation: 

comments  due  by  5-6-02. 

published  3-7-02  [FR  02- 

05325] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Commercial  vessels   hferatt 

servicing   ntervals 

comments  due  by  5-6-02; 

published  3-5-02  [FR  02- 

05211] 
Ports  and  waterways  safety 

Fore  River  Channel 
Weymouth,  MA.  safety 
zone    comments  due  by 
5-10-02   published  4-10- 
02  [FR  02-08591] 

Naval  Vessel  Protection 
Zones   comments  due  by 
5-6-02   published  3-20-02 
[FR  02-06766] 

TRANSPORTATION 
DEPARTMENT 

International  charier  flights, 
approval  standards 
rulemaking  petition 
comments  due  by  5-6-02 
published  3-21-02  [FR  02- 
06820] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations 
Light-sport  aircraft, 
comments  due  by  5-6-02 
published  2-5-02  [FR  02- 
02302] 
Airworthiness  directives 
de  Haviliand  inc    comments 
due  by  5-10-02   published 
3-28-02  [FR  02-07417] 
Air  Tractor    Inc     comments 
due  by  5-10-02    published 
3-11-02  [FR  02-05690] 
Bombardier   comments  due 
by  5-6-02.  published  4-4- 
02  [FR  02-08174] 
Dormer,  comments  due  by 
5-6-02   published  4-5-02 
[FR  02-08285] 
Fokker  comments  due  by 
5-6-02.  published  4-5-02 
[FR  02-06284) 
McDonnell  Douglas. 
comments  due  by  5-6-02 
published  3-21-02  [FR  02- 
06795] 
Textron  Lycoming 
comments  due  by  5-10- 
02   published  3-11-02  [FR 
02-05691] 
Airwi^'  mess  standards 
Special  conditions — ' 
Airbus  Industne  Model 
A340-500  and  -600 


IV 
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series  airplanes: 
comments  due  by  5-8- 
02;  published  4-8-02 
[FR  02-07963] 

Class  D  airspace:  comments 
due  by  5-6-02:  published  4- 
2-02  [FR  02-07853] 

Class  E  airspace:  comments 
due  by  5-6-02:  published  4- 
2-02  [FR  02-07854] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards 

Light  trucks:  2005-2010 
model  years;  comments 
due  by  5-8-02:  published 
2-7-02  [FR  02-02874] 

Light  trucks:  2005-2010 
model  years;  correction: 
comments  due  by  5-8-02: 
published  4-22-02  [FR  02- 
09736] 

Motor  vehicle  safety 
standards: 

Tires,  performance 
requirements:  comments 
due  by  5-6-02;  published 
3-5-02  [FR  02-05151] 

Correction:  comments  due 
by  5-6-02;  published  4- 
3-02  [FR  02-08078] 


TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol,  tobacco,  and  other 
excise  taxes 
Firearms  disabilities  for 
nonimmigrant  aliens  and 
import  permit 
requirements  for 
nonimmigrant  aliens 
bnnging  firearms  and 
ammunition  into  U  S,; 
comments  due  by  5-6-02: 
published  2-5-02  [FR  02- 
02715] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Unit-livestock-pnce  method; 
public  heanng,  comments 
due  by  5-6-02:  published 
2-4-02  [FR  02-02625] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Mutual  savings  associations, 
mutual  holding  company 
reorganizations,  and 
conversions  from  mutual  to 
stock  form   comments  due 
by  5-9-02,  published  4-9-02 
[FR  02-07979] 
VETERANS  AFFAIRS 
DEPARTMENT 
Ad)udication    pensions 
compensation,  dependency, 
etc.: 


De  novo  review;  time  limit 
for  requests;  comments 
due  by  5-10-02;  published 
3-11-02  [FR  02-05785] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641,  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808),  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access. gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available. 


S.  2248/P.L.  107-168 

To  extend  the  authority  of  the 
Export-Import  Bank  until  May 
31,  2002.  (May  1.  2002;  116 
Stat,  131) 

Last  List  April  23,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archlves/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CPR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  forr 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
835  per  year 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  m 
cumulative  form.  Entries  are  cameo 
primanly  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
S30  per  year. 


A  find'ng  aid  is  included  in  each  publication  which  Usts 
i^edera^  Register  page  rj'npers  wrth  fhe  date  o'  publ'cattcn 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Oroer  Processing  Coae: 

*  5421 


I I    I  tS.  enter  the  following  indicated  subsciiptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  S35  per  year. 
.  Federal  Register  Index  (FRUS)  S30  per  year. 


>.'&- 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Company  or  personal  name 


.^dditional  addresyattention  line 


Streei  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  cha^ige 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 


(Please  type  or  pnnt) 


YES     .NO 


Purchase  order  number  (optional) 

May  we  make  your  name^address  avaiaMe  to  othermaOers?      { J   | | 


rr 


I I   GPO  Deposit  Account 

I I   VISA       ! I  MasterCard  Account 


-D 


(Credit  card  cxpirauor.  dale; 


Thank  you  for 
your  order.' 


Authonzing  Signature  " 

Mail  To:  Supenntendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-^954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewaf  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renew il  notice  wil'i  be 
sen!  approximateK  W  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  dale. 
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JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 
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To  be  sure  that  your  service' continues  without  interruption,  please  reiuni  your  renewal  notice  promptly. 
If  your  subscnption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supenntendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Supenntendent  of  Documents,  Attn;  Chief,  Mail  List  Branch,  Mail 
Stop;  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
on3.i  PTCM»ofl  cod«  Chargt  your  order. 

*  5468  It's  Eaayl 

|— 1  V17C  u  ,        .:  n  To  fax  your  orders  (202)  512-2250 

U  Y  E5».  enter  my  subscnpUon(s^  as  follows;  p^^  ^^  ^^^^^  ^202)  512-1800 

subscnptjons  to  Federal  Register  (FR);  mcludmg  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  .Affected  ( LSA ),  at  S764  each  per  year. 
subscriptions  to  Federal  Register,  dath  onh  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $  ^_____ 
Intemauonai  cunomers  please  add  25'^. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Supenntendent  of  Documents 
Q  GPO  Deposit  Account        I    I     11     I     i     I    hP 


'  Pleaw  lype  or  print ) 


dj  VISA       rH  MasterCard  Account 


Street  address 


Cit>.  Suit.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytune  phone  including  area  code 

Purchase  order  number  loptioaaJ) 

May  wt  —to  yw  nmat/mUitM  nninhle  l»  «<her 


\-ES     NO 

□  D 


AuUionzing  signatin-e  " 

Mail  To;  Superintendent  of  Documents 

PO.  Box  371954.  Pittsbureh.  PA  l'i7Sn-7QS4 


